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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1427 
RIN  0560-AD71 

1994  Specifications  for  Cotton  Bale 
Packaging  Materials 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  with  respect  to  the  price 
support  loan  programs  for  upland  and 
extra  long  staple  cotton  which  are 
conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
The  Agricultural  Act  of  1949  (the  1949 
Act),  as  amended.  The  amendments 
made  by  this  final  rule  will  eliminate 
obsolete  provisions  and  more 
appropriately  reflect  loan  eligibility 
quality  requirements  for  the  1994  and 
subsequent  year  crops. 
EFFECTIVE  DATES:  July  22.  1994.  The 
Incorporation  by  reference  of  a  certain 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sharp,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service.  United  States 
Department  of  Agriculture  (USDA).  P.O. 
Box  2415,  Washington,  DC  20013-2415; 
telephone  202-720-7988. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  for  purposes  of  Executive 
Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Programr-as1|Mind  in  the 
Catalog  of  Federal  Domestic  Assistance, 


to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases-^ 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12778.  To  the  extent 
State  and  local  laws  are  in  conflict  with 


0MB  under  the  provisions  of  44  U.S.C. 
35. 

Background 

Each  year  the  Joint  Cotton  Industry 
Bale  Packaging  Committee  (JOBPC), 
sponsored  by  the  National  Cotton 
Council  in  cooperation  v«th  the 
American  Textile  Manufactures 
Institute,  approves  specifications  for 
cotton  bale  packaging  to  be  used  as 
industry  guidelines.  Accordingly,  this 
final  rule  amends  §  1427.5(b){2Kiii)  to 
change  the  referenced  year  from  1993  to 
1994  for  the  Specifications  for  Cotton 
Bale  Packaging  Materials  published  by 
the  JCIBPC. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton,  Incorporation  by  reference. 
Loan  programs — agriculture.  Packaging 
and  containers,  Price  support  programs. 
Reporting  and  recordkeeping 
requirements,  Surety  bonds, 
Warehouses. 

Accordingly  7  CFR  part  1427  is 
amended  as  follows: 

PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows; 

Authority:  7  U.S.C.  1421, 1423,  1425.  1444. 
and  1444-2;  15  U.S  Q  714b  and  714c. 

2.  Section  1427.5  is  amended  bv 


these  regulatory  provisions,  it  is  the    \_^vising  paragraphs  Mmi) 


intent  of  CCC  that  the  terms  of  the 
regulations  prevail.  The  provisions  of 
this  rule  are  not  retroactive.  Prior  to  any 
judicial  action  in  a  court  of  jurisdiction, 
administrative  review  under  7  CFR  part 
780  must  be  exhausted. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
information  collections  contained  in 
this  regulation  with  respect  to  price 
support  programs  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  information  collections  have 
previously  been  cleared 'Ctnder  the 
current  regulations  by  OMB,  and 
assigned  OMB  Nos.  0560-0087  and 
0560-0129.  The  amendments  to  7  CFR 
1427  set  forth  in  this  final  rule  do  not 
contain  new  or  revised  information 
collections  that  require  clearance  by 


introductory  text  and  (b)(2)(iii)(A)  to 
read  as  follows: 

§  1427.5    General  eligibility  requirements. 

*         «         «         «         * 

(b)  *  *  • 

(2)  •  *  • 

(iii)  Be  packaged  in  materials  which 
meet  specifications  adopted  by  the  Joint 
Cotton  Industry'  Bale  Packaging 
Committee  (JCIBPC)  sponsored  by  the 
National  Cotton  Council  of  America,  for 
bale  coverings  and  bale  ties  which  are 
identified  and  approved  by  the  JCIBPC 
as  experimental  packaging  materials  in 
the  June  1994  Specifications  for  Cotton 
Bale  Packaging  Materials.  Heads  of  bales 
must  be  completely  covered. 

(A)  Copies  of  the  June  1994 
Specifications  for  Cotton  Bale  Packaging 
Materials  published  by  the  JCIBPC 
which  are  incorporated  by  reference  are 
available  upon  request  at  the  county 
office  and  at  the  following  address:  Joint 
Cotton  Industry  Bale  Packaging 
Committee,  National  Cotton  Council  of 
America.  P.O.  Box  12285,  Memphis, 


37400 


Federa 


Tennessee  38112.  Cop  es  may  he 
inspected  at  the  South  Agriculture 
Building,  room  3623.  ]  4th  and/ 
Independence  Avenue  SW 
Washington.  DC,  betw  jen 
4:30  p.m.,  Monday  thr ) 
the  Office  of  the  Fader  il 
North  Capitol  Street  NJV 
Washington,  DC. 


Signed  in  Washington, 
1994. 

Bruce  R.  Weber, 

Acting  Executiw  Vice  Pn^ide 

Credit  Corporation. 

IFR  Doc.  94-17825  Filed 
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FARM  CREDIT  ADMIT^STRATION 
12  CFR  Parts  607,  61  aJ  615,  and  620 

RIN  30S2-AB44 

Assessment  and  Apportionment  of 
Administrative  Expenses;  Loan 
Policies  and  OperatJof  s;  Funding  and 
Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
Disclosure  to  Shareholders 

AGENCY:  Farm  Credit  Aldministration. 
ACTION:  Final  rule. 


SUMMARY:  The  Farm  Cr  sdit 
Administration  (FCA).by  the  Farm 
Credit  Administration  Board  (Board), 
amends  the  regulationd  relating  to  the 
components  of  permanent  capital  for 
Farm  Credit  System  (Fi  irm  Credit  or 
System)  banks  and  ass(  iciations.  The 
objective  of  these  regul  itions  is  to 
implement  amendmen  s  to  the  Farm 
Credit  Act  of  1971  (1971  Act)  made  by 
the  Farm  Credit  Banks  ind  Associations 
Safety  and  Soundness ,  Vet  of  1992  (1992 
Act).  The  effect  of  the  i  sgulations  is  to 
establish  requirements  for  the  agreement 
between  a  Farm  Credit  3ank  (FCB)  and 
its  related  direct  lendei  associations 
specifv'ing  where  the  eirnings  held  by 
the  FCB  and  allocated  I  o  associations 
may  be  counted  as  pen  lanent  capital,  to 
specify  how  these  earn  ngs  would  be 
counted  in  the  absence  of  an  agreement, 
to  provide  a  date  certai  i  for  the 
exclusion  from  capital  )f  payments  by 
Farm  Credit  institution  i  to  the  Farm 
Credit  System  Financii  1  Assistance 
Corporation  (FAC)  ma(  e  in  connection 
with  the  repayment  of  "reasury-paid 
interest,  and  to  make  oi  tier  conforming 
changes  to  implement  ( le  statutory 
amendments.  Technica  and  conf( 
changes  ere  made  throi  ghout  the 
agency's  regulations. 
EFFECTIVE  DATE:  The  regulations  shall 
become  effective  on  De  :eniber  31,  1994. 


and  conforming 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Child.  Policy  Analyst. 
Regulation  Development.  Office  of 
Examination,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4498.  TDD  (703)  883- 
4444,  or 
Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Counsel.  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020.  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION:  On  June 
15.  1993,  the  FCA  Board  propospd 
amendments  to  its  regulations  tnat 
would  implement  the  changes  set  forth 
by  the  1992  Act.  (S©e  58  FR  34004,  June 
23,  1993.)  The  FCA  received  comments 
in  response  to  these  proposed 
regulations  from  The  Farm  Credit 
Council  on  behalf  of  its  membership 
and  the  Federal  Farm  Credit  Banks 
Funding  Corporation,  two  Farm  Credit 
Banks  (FCBs).  a  Farm  Credit  association, 
and  a  state  bankers'  association.  These 
comments  were  fully  considered  by  the 
FCA  in  drafting  the  final  regulations. 
The  comments  and  the  FCA's  response 
to  the  comments  are  discussed  below, 
along  with  an  explanation  of  any 
material  changes  made  to  the  proposed 
regulations.  In  addition,  technical  and 
clarifying  changes  to  language  of  the 
proposed  regulations  have  been  made  in 
the  final  regulations. 

L  General  Comments 

A  commenter  asserted  that  some  of 
the  proposed  regulations,  particularly 
§615.5210(e)(2)(ii)(A)  through  (C)  and 
(E).  inject  the  FCA  into  the  decision 
making  process  of  the  banks  and 
associations  as  they  attempt  to  develop 
agreements  that  will  best  fit  their 
business  needs.  The  proposed 
regulations  cited  by  the  commenter 
pertain  to  the  time  period  of  the 
allocation  agreement,  the  effective  date, 
the  prohibition  on  amendments  more 
often  than  annually  without  FCA 
approval,  and  the  automatic  1-year 
extension  if  neither  party  objects.  As  is 
explained  in  more  detail  below,  the 
regulatory  requirements  were  proposed 
primarily  for  safety  and  soundness 
reasons  but  also  provided  for  the 
administrative  convenience  of  the 
System  institutions  and  the  FCA.  The 
FCA  also  attempted  to  provide  a 
framework  that  would  permit 
negotiation  between  banks  and 
associations  on  an  equitable  basis.  The 
final  regulations  contain  modifications 
to  the  proposed  regulations,  including 
certain  deletions  of  provisions 
pertaining  to  administrative 
convenience,  to  the  extent  the  FCA 
believes  appropriate  without 


compromising  safety  and  soundness  and 
fairness  principles. 

A  commenter  asserted  that  the 
underlying  impact  of  the  proposed 
regulations  was  to  provide  greater 
fiexibility  to  the  FCBs  in  competing 
with  private  sector  lenders  and 
criticized  this  as  contrary  1 
good  and  inconsistent  with  th^ 
of  reducing  Government's  role  in  the 
free  market.  The  FCA  disagrees.  The 
proposed  regulations  do  not  augment 
the  statutory  authority  of  the  FCBs,  The 
"greater  flexibility"  in  allocating  capital 
is  provided  by  the  statute  and  is  not 
expanded  by  the  regulations. 

A  commenter  stated  a  belief  that  the 
intent  of  the  1992  Act  amendment  to 
section  4.3A(a)(l)(B)  of  the  1971  Act 
was  to  require  FCBs  and  associations  to 
enter  into  allocation  agreements.  The 
FCA  disagrees  that  the  law  mandates 
allocation  agreemen^^nd  does  not 
believe  it  is  approppiate^r  feasible  to 
promulgate  a  regulation 'forcing 
nonagreeing  associations  and  F"CBs  to 
enter  into  agreements.  In  the  event  that 
there  is  no  agreement,  the  allocation 
formula  provides  an  orderly  way  of 
determining  which  institution  will 
count  the  allocated  investment,  or  any 
part  of  it.  as  permanent  capital. 

n.  Specific  Comments 

Section  615.5201  (a)—Defin  it  ion  of 
"Allocated  Investment" 

One  commenter  requested 
clarification  that  allocated  earnings 
"retained  by  the  bank"  means  "not  paid 
in  cash."  This  was  the  intended 
meaning  of  the  regulation,  consistent 
with  the  statutory  language.  The  FCA 
has  added  clarifying  language  in  the 
final  regulation. 

Section  615.5201(j)(6)— Definition  of 
"Permanent  Capital" 

A  commenter  encouraged  the  FCA  to 
provide  guidelines  in  the  regulations  by 
which  the  financial  assistance  provided 
by  the  Farm  Credit  System  Insurance 
Corporation  (FCSIC)  would  be  counted 
as  permanent  capital.  In  addition,  the 
commenter  asserted  that  the  nature  of 
the  security,  and  not  the  holder  of  the 
security,  should  be  the  determinant  in 
counting  capital. 

The  FCA  does  not  believe  it  necessary 
or  useful  to  set  forth  in  the  regulations 
guidelines  to  be  followed  by  the  FCA  in 
determining  how  it  would  count 
assistance  provided  by  the  FCSIC.  Since 
the  FCA  does  not  know  what  form 
FCSIC  assistance  may  take,  it  is 
impossible  to  determine  at  this  time 
whether  the  assistance  would  quahfy  as 
permanent  capital.  Moreover,  the  FCA 
disagrees  with  the  comment  that  the 


FCSIC  should  be  treated  the  same  as  any 
other  security  holder  In  determining 
whether  FCSIC  assistance  is  pennaneot 
capital.  The  role  of  the  FCSIC  as  a 
provider  of  financial  assistance  to 
System  institutions  is  statutory  and 
unique. 

Section  615.521 0(d) — Counting  of 
Treasury-Paid  Interest  as  Permanent 
Capital 

A  commenter  stated  a  belief  that  the 
preamble  description  of  proposed 
§  615.5210(d)  was  inconsistent  with  the 
text  of  the  proposed  regulation,  in  that 
the  preamble  indicated  that  only 
assessments  passed  on  directly  to 
associations  would  be  added  back  to  the 
association's  capital  (and  would  not  be 
added  back  to  the  bank's  capital). 

For  purposes  of  calculating  the 
permanent  capital  ratio,  it  was  not  the 
FCA's  intention  to  differentiate  between 
assessments  directly  passed  on  to  the 
associations  and  assessments  passed  on 
"indirectly  (through  loan  pricing  or 
otherwise)"  as  provided  by  the  statute. 
Congress  apparently  contemplated  that 
there  would  be  three  possible  ways  of 
paying  the  cost  of  assessments: 

(1)  The  FCB  would  not  directly  or 
indirectly  pass  on  the  cost,  even  though 
the  ultimate  effect  would  be  felt  by  the 
associations; 

(2)  The  FtJB  would  assess  associations 
directly  for  an  amount  based  on 
proportionate  average  accruing  retail 
loan  volumes  of  the  associations  for  the 
preceding  year;  or 

(3)  The  bank  would  indirectly  assess 
associations  by  adjusting  the  interest 
rate  on  the  direct  loan  or  some  other 
method  based  on  proportionate  average 
accruing  retail  loan  volumes  of  each 


in  having  a  written  understanding.  This 
would  clearly  doaunent  the 
understandings  and  expectations  of  all 
parties  and  would  provide  more 
certainty  to  all  parties  for  business 
planning  and  capital  building  purposes. 
A  commenter  asked  how  the  amount 
of  assessments  passed  indirectly  to  an 
association  is  to  be  reported  in  the  Call 
Reports  of  the  institution.  The 
instructions  to  the  Call  Reports  specify 
how  this  is  to  be  done. 

Section  615.5210(e)(2)(ii}— Basis  for 
Allotment  of  Allocated  Investment 

A  commenter  recommended  that  the 
references  to  "a  percentage  allotment" 
of  the  allocated  investment  be  changed 
to  a  "percentage  or  other  allotment." 
Such  a  change  would,  for  example, 
enable  an  FCB  to  count  the  allocated 
investment  up  to  a  specific  percentage 
of  the  association's  direct  loan  from  the 
bank.  Alternatively,  the  bank  may  wish 
to  count  a  specified  dollar  amount  of  the 
investment.  The  FCA  believes  that  an 
allotment  based  on  a  specific  dollar 
amount  would  be  appropriate  but  does 
not  believe  that  the  allotment  should  be 
tied  to  floating  factors  such  as  the  direct 
loan  amount.  The  permanent  capital 
ratio  is  used  as  one  of  the  key 
determinants  of  a  Farm  Credit 
institution's  financial  health  and 
stability.  Allowing  permanent  capital  to 
move  frequently  based  on  floating 
measures,  such  as  loan  volume 
outstanding,  diminishes  the  permanent 
capital  ratio's  usefulness  as  a  financial 
measure.  If  the  allotment  is  left  to  float, 
it  could  change  daily,  beyond  the 
control  of  management.  This  may  not  be 
appropriate  during  stressful  periods  in 
some  institutions.  ■  Accordingly,  the 


association  for  the  preceding  year.       /^^final  regulation  has  been  revised  to 


The  difference  between  method  1  and 
method  3  is  that  the  ultimate  effect  of 
method  1  on  an  association  is  in 
proportion  to  the  amount  of  its 
investment  in  the  bank  or  its  direct  loan, 
whereas  method  3's  "cost"  is  based  on 
average  accruing  retail  loan  volumes. 
Changes  have  been  made  in  the  final 
regulations  to  clarify  that,  when  an  FCB 
directly  assesses  an  association  (method 
2),  or  when  it  indirectly  assesses  an 
association  by  specifically  identifying 
the  assessment  in  other  charges  made  by 
the  FCB  to  the  association  (method  3), 
the  amount  of  the  assessment  is  added 
back  to  the  capital  of  the  association 
(and  not  to  the  capital  of  the  bank). 

In  this  connection,  it  is  the  FCA's 
view  that,  while  the  regulations  do  not 
require  an  FCB  to  enter  into  an 
agreement  with  its  direct  lender 
associations  that  would  specif/ whether 
and  how  assessments  would  be  passed 
through,  there  are  important  advantages 


permit  only  an  allocation  based  on  a 
dollar  amount  and/or  a  percentage  of 
the  allocated  investment.  The  amount  of 
allocated  investment  could  be 
determined  based  on  a  dollar  amount, 
and  any  earnings  that  may  be 
distributed  could  be  allotted  on  a 
percentage  basis.  The  FCA  believes  that 
this  permits  adequate  flexibility. 

Section  615.5210(e)(2)(ii)(C}— 
Amendments  to  Allocation  Agreement 

Three  commenters  objected  to  the 
restrictions  in  the  proposed  regulations 
that  would  prohibit  the  reallotment  of 
the  association's  investment  in  the  FCB 
more  often  than  annually  without  the 
FCA's  approval.  While  one  commenter 
acknowledged  that  the  FCA  may  have  a 
legitimate  regulatory  concern  in  curbing 


'  If.  for  example,  an  institution's  permanent 
capital  ratio  were  under  the  minimum  required,  the 
capital  ratio  should  not  be  lowered  based  on  an 
automatic  adjustment. 


the  potential  abuse  of  amendments  to 
manipulate  capital  ratios,  the 
conunenter  asserted  that  FCA  prior 
approval  is  an  inappropriate  means  of 
addressing  the  concern.  In  the 
commenter's  view,  a  prior  approval  is 
inconsistent  with  the  FCA's  role  as  an 
arm's-length  regulator,  and  without 
specific  criteria  for  granting  approval 
the  FCA  could  become  involved  in  the 
business  decisions  of  the  institutions. 

The  FCA  has  reexamined  the 
proposed  prior  approval  procedure  and 
has  determined  that  it  would  be 
appropriate  to  replace  it  with  a 
provision  enumerating  specific 
circumstances  in  which  a  reallotment 
may  be  made.  Therefore,  the  final 
regulations  permit  only  annual 
amendments  to  the  allocation 
agreement,  except  in  the  event  of  a 
reorganization  or  merger,  or  when  a 
reallotment  is  required  to  enable  the 
FCB  to  make  payments  in  connection 
with  the  Capital  Preservation 
Agreements. 

The  FCA  strongly  believes  that  the 
more  frequently  an  allocated  investment 
"moves"  in  the  computation  of  the 
permanent  capital  ratio,  the  less  reliable 
the  permanent  capital  ratio  is  as  an 
indicator  of  the  financial  soundness  of 
an  institution  or  of  trends  in  the 
institution's  operations.  Consequently, 
one  of  the  must  important  uses  of  the 
minimum  permanent  capital  standard 
would  be  eliminated  if  institutions  were 
permitted  to  change  their  allotments 
frequently  and  at  will. 

CHher  than  in  the  context  of  a  merger 
or  other  corporate  reorganization  of  one 
of  the  parties,  when  a  reallotment  would 
likely  be  necessary,  or  when  a 
reallotment  is  necessary  to  enable  the 
FCB  to  make  payments  in  connection 
with  the  Capital  Preservation 
Agreements,  the  FCA  is  aware  of  only  a 
limited  number  of  situations  in  which 
there  would  be  any  incentive  for  the 
institutions  to  reallot  capital.  For 
example,  as  part  of  its  examinations,  the 
FCA  makes  evaluations  of  the  capital 
adequacy  of  each  institution.  The  FCA 
is  concerned  that,  if  a  reallotment  is 
permitted  as  often  as  desired,  it  would 
be  permissible  to  reallot  capital  in  the 
time  period  between  the  examination  of 
an  FCB  and  an  affiliated  association  for 
the  benefit  of  the  institution  to  be 
examined  next. 

Moreover,  since  the  lending  limit  of 
an  institution  is  based  on  the  amount  ot 
its  permanent  capital,  it  would  also  be 
permissible  to  temporarily  reallot 
capital  to  enable  an  institution  to  make 
a  loan  that  would  otherwise  be  in  excess 
of  its  lending  limits.  Similarly,  an 
institution  could  reallot  capital  in  order 
to  retire  stock  that  it  would  otherwise  be 
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unable  to  retire,  or  i  !ven  attempt  to 
forestall  an  enforcei  nent  action  by  the 
FG\  based  on  insunicient  permanent 
capital.  Although  tliese  matters  could  be 
viewed  by  institutidns  as  "internal 
business  decisions. '  they  raise  safety 
and  soundness  and  (other  issues. 

Consequently,  asa  policy  matter,  the 
FCA  views  frequent  changes  in  where 
the  capital  is  countid  as  undesirable. 
The  FCA  believes  tlat  it  is  more 


efficacious  to  prev( 
manipulation  by 
to  examine  instituti 
after  the  fact,  if  sucl 


their  capital  has  ocdurred. 


t  the  possibility  of 
ulation  rather  than 
ns  to  determine, 
manipulation  of 


Section  615.5210(e 
Date  of  Allocation 


2)(ii)(A)— Effective 
i  oreement 


of  :he  i 


t  lat 


pait 


Proposed  §615.5; 
provided  that  all 
agreements  would 
the  start  of  the 
year.  A  commenter 
no  need  for  delay  ir 
agreement  and  note  1 
currently  implement 
calendar  year  basis 
stated  the  opinion 
of  these  agreements 
matter  that  ought  to 
discretion  of  the 
controlled  by  the 
planning  processes 
institutions. 

The  date  propose* 
\vas  set,  for  the 
parties,  as  the  qua 
allocation  of  earnini 
associations  so  that 
amount  of  the  allocs 
known  when  the  a 
determined.  In  addi 
specific  date  would 
FCA'$  oversight  of 
However,  upon 
FC\  believes  that 
a  copy  of  the 
responsible  FCA 
office  will  be  suffici 
agency  to  fulfill  its 
.  responsibilities.  Th« 
permit  banks  and 
any  date  as  the  effec : 
agreement,  provide< 
less  than  12  m 
date  of  the  existing 


10(e)(2){ii){A) 
allocation 
I:  ecome  effective  at 
seco:  id  quarter  of  each 
itated  that  there  was 
implementing  the 
that  many  districts 
the  agreement  on  a 
The  commenter  also 
the  effective  date 
is  a  procedural 
be  left  to  the 
ies  and  should  be 
btisiness  needs  and 
f  the  affected 


Section  615.5210(e)U)( 
Allocation  Agreeme  it 

Proposed  §615 
required  an  allocation 
sejitto  the.FCA  and 
associations  [i.e.,  as4ociation$ 
not  parties  to  that  a! 
in  the  district  withir 


ign«  d 


agreement  was  si 
asked  that  the  time 
-from  3  days  to  20 


by  the  regulations 
conilenience  of  the  ^ 

rt(i»folloviing-tb« 
sfrom  the  FCBs  to 
:he  actual  dollar 
tion  would  be 
llptment  was  being 
ion.  setting  a  ' 

lave  facilitated  th^'"^ 
i  istitutions. 
recc  nsideration.  the 
tt  e  requirement  to  file 
agreen  ent  with  the 
eximinafion  field 
nt  to  enable  the 
(jversight 
final  regulations 
associations  to  select 
ive  date  of  their 
that  such  date  is  no 
onthslafter  the  effective 
greement. 


iiKDIr— Filing  of 
With  the  FCA 


i(e)(2)(ii)(D)- 
agreement  to  be 
any  nonparty 

that  were 

ocation  agreement) 

3  days  after  the 

".  A  commenter 

I  leriod  be  increased 

ness  days,  sjating 


busi 


that  this  would  enable  a  district  with 
many  associations  to  submit  all  of  the 
agreements  in  one  mailing. 

The  FCA  has  reconsidered  the 
proposal  and  has  determined  that  a 
more  flexible  filing  requirement  would 
be  less  burdensome  to  the  banks  and 
associations,  without  compromising  the 
FCA's  abihty  to  monitor  the  capital 
strength  of  the  institutions.  The  final 
regulation  deletes  the  3-day  FCA  filing 
requirement  and  provides,  instead,  that 
a  certified  copy  of  the  agreement  must 
be  filed  with  the  appropriate  FCA  field 
office  on  or  before  the  effective  date  of 
the  agreement,  and  that  copies  of 
agreements  must  be  sent  to  other 
associations  in  the  district  within  30 
calendar  days  of  signing. 

A  commenter  requested  assurance 
that  the  allocation  agreement  could 
consist  of  a  contract,  an  exchange  of 
board  resolutions,  or  an  incorporation  of 
the  terms  of  the  agreement  into  the 
business  plans  of  the  institutions.  The 
commenter  is  correct  that  any  of  the 
means  described  would  be  appropriate. 

Section  615.5210(el(2)(iil(E}— 
Notification  to  the  FCA  ofOtifection  to 
the  Extension  of  an  Allocation 
Agreement 

Proposed  §615.5210{e)(2)(ii)(E) 
provided  that  the  allocation  agreement 
would  be  automatically  extended  for 
another  year  if  not  amended  and  if 
neither  party  to  the  agreement  notifies 
the  FCA  of  its  objection  to  the 
continuation  of  the  agreement  at  least  30 
days  before  the  expiration  date.  A 
commenter  suggested  that  the 
notification  to  the  FCA  be  made  in 
writing.  The  FCA  agrees  that  this 
notification  should  be  made  in  writing, 
and  the  final  regulations  include  this 
requirement. 

The  commenter  also  stated  that  the 
agreement  itself  should  govern  such 
matters  as  termination  and  extension 
rather  than  the  regulations.  The  FCA  has 
considered  this  comment  and  agrees  in 
principle  that  the  bank  and  association 
should  be  fi-ee  to  provide  in  their 
agreement  for  such  matters  as 
termination  and  extension.  However, 
the  FCA  also  believes  that  it  is 
appropriate  to  provide  for  an  automatic 
e.xtension  of  the  agreement  if  the  matter 
has  not  been  addressed  in  the 
agreement.  The  final  regulations  reflect 
this  change. 

Section  615.5210(e)(2)(iil(F}— Default 
Allotment  Formula 

A  commenter  asked  for  clarification  of 
whether  permanerrt  capital  ratios  for  the 
default  allocation  formula  would  be 
computed  in  proposed 
§615.5210{e)(2)(ii}(FJ  using  a  3-month 


average  daily  balance,  as  the  regulations 
otherwise  require  for  permanent  capital 
ratio  computations.  The  ratios  would  be 
computed  in  the  same  manner  in  this 
circumstance,  using  a  3-month  average 
daily  balance,  and  the  final  regulations 
contain  this  clarification.  The 
regulations  further  provide  that  the 
permanent  capital  computations  must 
be  calculated  as  of  the  expiration  date 
of  the  existing  agreement. 

Section  615.5210(e)(2)(iij(Gh- 
Reallotmeht  in  Connection  With 
Payments  Relating  to  Capital 
Preservation  Agreements 

Proposed  §615.5210(e)(2)(ii)(G) 
required  a  bank  and  oiie  or  more 
associations  to  amend  their  agreement 
in  order  to  reallot  the  allocated 
investment  if  such  reallotment  would 
enable  the  FCB  to  make  its  Capital 
Preservation  Agreement  annuity 
payment  and  still  meet  minimum 
permanent  capital  standards.  However, 
it  did  not  specify  a  basis  to  determine 
which  associations  must  amend  their 
agreements.  A  commenter 
recommended  that  the  regulations 
require  that  the  allocation  agreements 
provide  for  such  reallotment. 

The  FCA  agrees  with  the  commenter 
and  believes  that  this  issue  would  be 
appropriately  provided  for  in  the 
allocation  agreements  as  suggested.  The 
final  regulations  include  a  provision 
requiring  the  issue  to  be  addressed  in 
the  allocation  agreement. 

Other  Issues  '     - 

One  commenter  recommended  that,  " 
in  addition  to  the  preferred  stock  that 
System  institutions  are  presently 
authorized  to  issue,  subordinated  notes 
and  intermediate-term  preferred  stock 
be  allowed  to  be  counted  as  permanent 
capital.  The  commenter  suggested  that 
such  issues  be  limited  to  25  percent  of 
lotal  capital  so  that  an  institution  would 
not  be  able  to  rely  principally  on  this 
source.  Another  commenter  expressed 
an  opinion  that  the  use  of  debt 
instruments  as  a  substitute  for  capital 
would  undermine  the  safety  and 
soundness  of  the  System  and.  therefore, 
opposed  that  part  of  the  proposaL  Yet 
another  commenter  stated  that  debt 
securities  should  be  included  in 
permanent  capital  if  they  are  counted  on 
a  discounted  or  sinking  fund  basis. 
These  proposals  are  still  under 
consideration  by  the  FCA  and  will  be 
addressed  in  future  proposed 
regulations.. 

The  FCA  has  deleted  from  the 
definjpton  of  permanent  capital  the 
reference  to  preferred  stock  issued  to  the 
FAG.  since  all  such  stock  has  no\v  been 
retired. 
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In  addition,  the  proposed  regulations 
inadvertently  eUminated  a  provision  of 
existing  §  615.5210(d)(3  J  regarding 
investments  made  in  connection  with 
'loan  participations.  That  provision 
states  that,  where  an  institution  invests 
in  another  institution  to  capitalize  a 
participation  interest,  the  investing 
institution  must  deduct  from  its  total 
capital  an  amount  equal  to  its 
investment  in  the  participating 
institution.  The  proposed  regulations 
addressed  situations  where  an 
.institution  invested  in  a  bank  for -any 
purpose,  including  to  capitalize  a  loan 
participation,  but  did  not  address  any 
situation  where  a  bank  or  association 
invested  in  another  association  (to 
capitalize  a  loan  participation  or  for  any 
other  purpose).  The  provision  from  the 
existing  regulations  has  been  revised  to 
apply  only  to  investments  in 
associations  and  restored  as 
§  615.5210(e)(5)  in  the  final  regulations, 
and  the  succeeding  paragraphs  have 
been  renxmibered  accordingly. 
Furthermore,  proposed  §615.5^0(e)(3) 
has  been  revised  and  a  new  paragraph 
(e)(4)  has  been  added  to  clarify  that  all 
earnings  allocated  by  a  bank  to  a 
recipient  will  count  as  i)ermanent 
capital  of  the  bank  in  the  absence  of  an 
allocation  agreement,  except  when  the 
bank  is^a  Farm  Credit  Bank  or 
agricuhiiral  credit  bank  and  the 
recipient  is  a  Farm  Credit  association,  in 
which  case  the  default  allotment 
formula  would  apply.  - 

Finally,  these  regulations  include 
amendments  to  parts  607,  614.  615 
(subpart  E),  and  620  of  the  regulations. 
These  changes,  as  more  fully  described 
below,  are  conforming  and  clarifying 
.  changes  to  provisions  containing 
references  to  existing  capital  regulations 
that  are  nowcovered  by  various 
provisions  of  new  §§  615.5201  and 
615.5210(d),  (e).  and  (f).  The  FCA  has 
determined  that  the  notice  and 
comment  requirements  of  5  U.S.C.  553 
(b)  and  (c)  do  not  apply  in  this  situation. 
Notice  and  public  procedure  thereon  are 
urmecessary  because  the  amendments 
are  not  substantive  in  nature  and  do  not 
impose  new  requirements.  Therefore, 
there  is  no  reason  to  solicit  public  • 
comments  on  them.  Accordingly,  the 
FCA  finds  that  good  cause  exists  to 
promulgate  final  amendments  to  these 
provisions  vnthout  notice  and  comment.' 

Conforming  changes  have  been  made 
to  the  capital  regulation  references  in 
§  614.4351(a)  to  account  primarily  for    . 
the  renimibering  of  paragraphs.  The 
references  to  revised  paragraph  (e)  (2), 
(3),  and  (4)  of  §  615.5210,  replace  the 
.  reference  to  paragraph  (d)(2)  of  that 
section  in  the  existing  regulations. 
While  the  methodology  in  amended 


§  614.4351(a)  for  computing  an 
institution's  lending  limit  ^se  will  be 
somewhat  different,  and  in  some  cases 
more  complicated,  because  of  the 
amendments  to  the  capital  regulations, 
the  effect  will  be  the  same.^  To  facilitate 
institutions'  understanding  and 
interpretation  of  the  lending  limit 
calculation,  the  language  describing  the 
calculation  has  been  clarified  regarding 
the  sequence  of  the  adjustments  and 
regarding  which  institution  will  count 
the  investment  in  question  in  its  lending 
limit  base.  We  note,  in  this  connection, 
that  the  "investment"  includes  any 
equities  that  are  purchased  as  well  as 
equities  that  are  allocated  in  a 
distribution  of  earnings  on 
participations.  The  FCA  is  considering 
how  the  calculation  might  be  simplified 
and  will  publish  for  comment  any 
proposed  substantive  changes  that  may 
be  appropriate. 

With  regard  to  regulation 
§€14.4710(a)(l)(i),  instead  of  the  current 
reference  by  citation  to  the  capital 
regulations  relating  to  the  elimination  of 
certain  investments  for  the  purpose  of 
calculating  a  limit  on  bankers 
acceptances  for  a  baidc  for  cooperatives, 
the  actual  referenced  language  has  been 
inserted  as  an  aid  to  the  reader. 

Lastly,  the  conforming  amendments 
in  §§  607.2,  615.5131(t),  and  620.1(j) 
have  been  made  to  reflect  the 
renumbering  of  existing  capital 
provisions. 

List  of  Subjects 

12  CFR  Port  607 

Accounting,  Agriculture,  Banks, 
banking,  Reporting  and  recordkeeping 
requirements,  Rural  areas. 

12  CFR  Part  614 

Agriculture,  "Banks,  banking.  Foreign 
trade.  Reporting  and  recordkeeping 
requirements,  Rural  areas. 

12  CFR  Part  615 

Accounting,  Agriculture.  Banks, 
banking,  Govenmient  securities, 
Investments,  Rural  areas. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  607,  614,  615,  and  620 
of  chapter  VI,  title  12  of  the  Code  of 


»ln  other  words,  the  revised  §614. 43Sl(a)  will 
continue  to  require  that  an  investment  held  to 
capitalize  a  loan  participation  interest  sold  to 
anpther  institution  will  be  included  in  the  lending 
limit  base  of  the  institution  that  holds  the 
Investment  (i>.,  the  institution  that  solrfthe 
participation  interest). 


Federal  Regulations  are  amended  to 
read  as  follows: 

PART  607— ASSESSMENT  AND 
APPORTIONMENT  OF 
ADMINISTRATIVE  EXPENSES 

1.  The  authority  citation  for  part  607 
continues  to  read  as  follows: 

Authority:  Sees.  5.15,  5.17  of  the  Farm 
Credit  Act  (12  U.S.C  2250.  2252,  3025). 

§607.2    [Amended] 

2.  Section  607.2  is  amended  by 
removing  the  reference  "§  615.5210(e)" 
and  adding  in  its  place  "§615.5210(0" 
in  the  introdiictory  text  of  paragraph  (b). 

PART  614-LOAN  POLICIES  AND 
OPERATIONS 

3.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Sees.  1.3, 1.5, 1.6, 1.7, 1.9, 1.10, 

2.0,  2.2.  2.3,  2.4,  2.10,  2.12,  2.13,  2.15,  3.0, 

3.1,  3.3.  3.7,  3.8,  3.10.  3.20.  3.28.  4.12.  4.12A, 
4.13.  4.13B,  4.14.  4.14A,  4.14C.  4.14D.  4.1-lE, 
4.18,  4.19,  4.36,  4.37,  5.9,  5.10,  5.17,  7.0.  7.2. 
7.6,  7.7,  7.8,  7.12,  7.13,  8.0,  8.5  of  the  Farm 
Credit  Acttl2  U.S.C.  2011,  2013,  2014,  2015, 
2017,  2018,  2071,  2073,  2074,  2075.  2091. 
2093,  2094,  2096,  2121,  2122,  2124,  2128. 
2129,  2131,  2141,  2149,  2183,  2184,  2199, 
2201,  2202,  2202a,  2202c  2202d,  2202e, 
2206,  2207,  2219a,  2219b.  2243.  2244.  2252. 
2279a,  2279a-2.  2279b,  2279b-l,  2279b-2. 
2279f,  2279f-l,  2279aa,  2279a»-5);  sec.  413 
of  Pub.  L.  lOa-233, 101  Stat  1568, 1639. 

Subpart  J— Lending  Limfts 

4.  Section  614.4351  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  614.4351    Computation  of  lending  limit 
base. 

(a)  Lending  limit  base.  An 
institution's  lending  limit  base  is 
composed  of  the  permanent  capital  of 
the  institution,  as  defined  in 
§  615.5201(j)  of  this  chapter,  with 
adjustments  provided  for  in 
§  615.5210(d),  (e)(1).  (e)(2),  (e)(3),  (e)(4), 
and  (e)(6)  of  this  chapter,  and  with  the 
following  further  adjustments: 

(1)  Where  one  institution  invests  in 
another  institution  in  connection  with 
the  sale  of  a  loan  participation  interest, 
the  amount  of  investment  in  the 
institution  purchasing  this  participation 
interest  that  is  owned  by  the  institution 
originating  the  loan  shall  be  counted  in 

-the  lending  limit  base  of  the  originating 
institution  and  shall  not  be  counted  in 
the  lending  limit  base  of  the  purchasing 
institution. 

(2)  Stock  protected  under  section  4.9A 
of  the  Act  may  be  included  in  the 
lending  hmit  base  until  January  1. 1998. 
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Subpart  (>— Sanks^ 
Financing  Intematiodal 

5.  Section  614.471C 
revising  the  first  senti  nee 
(a)(l)(i)  to  read  as  follpw 


.-S^Ti^TIO    Bankers  ac  ceptance  financing. 


(a) 


(i)  The  dollar  amouht 
acceptances  outstand  ng 
to  any  one  borrower 
participations  sold  to 
limited  to  10  percent 
of  a  bank  for  cooperat 
on  a  monthly  basis 
from  its  net  worth  an 
the  total  of  the  bank's 
to  capitalize  participa: 
purchased  by  other 


of  such 

at  any  one  time 
( ixclusive  of 
others,  shall  be 
)f  the  net  worth 
ves  as  calculated 

eliminating 
imount  equal  to 
investments  made 
ion  interests 
inlstitutions.  *  •   • 


;af  er 


PART  61 5— FUNDING) 
AFFAIRS.  LOAN 
OPERATIONS,  AND 
OPERATIONS 


AND  FISCAL 
AND 
BUNDING 


POL  aES 


6.  The  authority  citltion  for  part  615 
continues  to  read  as  fallows: 

Authority:  Sees.  1.5. 1 
2  2-2.3.2.4^2.5.2.12.3. 
4qr4.14B.  4.25.  5.9.  5.i; 
8.6.  8  7.  S.8.  8.10.  6.12  ol 
(12USC.  2013.  2015 
2073.  2074.  2075,  2076. 
2132.2146.2154.2160. 
2252.  2278b.  2278b-6.  2 
2279aa-6.  2279aa-7. 
2279aa-12);sec  301(a) 
101  Stat.  1568.  1608. 


Subpart  E— ^nvestme  it  Management 
§615.5131    [AilCended] 


7.  Section  615.5131 
removing  the  referenc^ 
and  adding  in  its  plao  t 
in  paragraph  (t). 


Subpart  H — Capital  A  lequacy 


8.  Section  615.5201 
redesignating  paragra;  h 
(e).  (0.  (gl.  (h).  (i).  (j).  r 
paragraphs  (b).  (c),  (d) 
(kl.(l).(m).and(n) 
removing  the  referena  i 
and  adding  in  its  plac< 
and  (e)"  and  also  by 
reference  "§615.5210^) 
its  place  •§  615. 5210(f 
designated  paragraph 
paragraphs  (a]  and  (h) 
newly  designated 
as  follows: 


§615.5201    Definitions. 

•        •        •        •   . 

(a)  Allocated  investipent 
earnings  allocated  but 


r  Cooperatives 
Tra<le 

is  amended  by 
of  paragraph 
s: 


7.  1.10.  1.11.1.12. 

3.7.3.11.3.25.4.3. 
.6.20.6.26,8  0.8.4. 
the  Farm  Credit  Act 
2dl8.  2019.  2020. 
;  093.  2122.  2128. 
202b.  2211,2243. 
79aa.  2279aa-4. 
227|9aa-8.  2279aa-10. 
Pub.  L.  100-233, 


is  amended  by 
'•§615.5201(1)  • 
"§615.5201(n)" 


is  amended  by 

s  (a),  (b).  (c),  (d), 
0.  and  (1)  as 
(e),  (f),  (g).  (i).  (j). 
consecutively;  by 
"§  615.5210(d)" 
"§615.5210  (d) 
r^oving  the 

"  and  adding  in 
"  in  newly 
k);  by  adding  new 
and  by  revising 
paragraph  (j)  to  read 


by  a  System  bank  to  an  association  or 
other  recipient. 

•  •        •        •        • 

(h)  Nonagreeing  association  means  an 
association  that  does  not  have  an 
allocation  agreement  in  effect  with  a 
Farm  Credit  Bank  or  agricultural  credit 
bank  pursuant  to  §  615.5210(e). 

•  •        •        •        • 

(j)  Permanent  capital  means — 

(1)  Current  year  retained  earnings: 

(2)  Allocated  and  unallocated 
earnings  (which,  in  the  case  of  earnings 
allocated  in  any  form  by  a  System  bank 
to  any  association  or  other  recipient  and 
retained  by  the  bank,  shall  be 
considered,  in  whole  or  in  part, 
permanent  capital  of  the  bank  or  of  any 
such  association  or  other  recipient  as 
provided  under  an  agreement  between 
the  bank  and  each  such  association  or 
other  recipient): 

(3)  All  surplus; 

(4)  Stock  issued  by  a  System 
institution,  except — 

(i)  Stock  that  may  be  retired  by  the 
holder  of  the  stock  on  repayment  of  the 
holder's  loan,  or  otherwise  at  the  option 
or  request  of  the  holder: 

(ii)  Stock  that  is  protected  under 
section  4.9A  of  the  Act  or  is  otherwise 
not  at  risk; 

(iii)  Farm  Credit  Bank  equities 
required  to  be  purchased  by  Federal 
land  bank  associations  in  connection 
with  stock  issued  to  borrowers  that  is 
protected  under  section  4.9A  of  the  Act; 

(iv)  Capital  subject  to  revolvement, 
unless: 

(A)  The  bylaws  of  the  institution 
clearly  provide  that  there  is  no  express 
or  implied  right  for  such  capital  to  be 
retired  at  the  end  of  the  revolvement 
cycle  or  at  any  other  time;  and 

(B)  The  institution  clearly  states  in  the 
notice  of  allocation  that  such  capital 
may  only  be  retired  at  the  sole 
discretion  of  the  board  in  accordance 
with  statutory  and  regulatory 
requirements  and  that  no  express  or 
implied  right  to  have  such  capital 
retired  at  the  end  of  the  revolvement 
cycle  or  at  any  other  time  is  thereby 
granted; 

(5)  Payments  to.  or  obligations  to  pay 
the  Farm  Credit  System  Financial 
Assistance  Corporation  to  the  extent 
permitted  by  section  6.26(c)(5)(G)  of  the 
Act  and  §  615.5210(d):  and 

(6)  Financial  assistance  provided  by 
the  Fann  Credit  System  Insurance 
Corporation  that  the  Farm  Credit 
Administration  determines  appropriate 
to  be  considered  permanent  capital. 


means 
(lot  paid  in  cash 


(e)"  in  paragraph  (c);  by  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (0;  by  adding  a  new  paragraph  (d); 
by  removing  the  reference  to  "paragraph 
(e)(3)"  and  adding  in  its  place 
"paragraph  (f)(3)"  in  newly  designated 
paragraph  (f)(1):  by  removing  the 
references  "(e)(3)(ii)"  and  "(e)(2)"  and 
by  adding  in  their  places  "(f)(3)(ii)"  and 
"(f)(2)"  in  newly  designated  paragraph 
(f)(3)(i):  by  removing  the  reference 
"§  615.5210(e)(2)"  and  adding  in  its 
place  "§615.5210(0(2)"  in  newly 
designated  paragraph  (f)(3)(ii)(D)(;);  by 
redesignating  newly  designated 
paragraphs  (e)(4).  (e)(5).  (e)(6),  and  (e)(7) 
as  paragraphs  (e)(6).  (e)(7).  (e)(8).  and 
(e)(9).  consecutively;  by  revising  newly 
designated  paragraph  (e)(2):  by 
removing  newly  designated  (e)(3):  and 
by  adding  new  paragraphs  (e)(3).  (e)(4), 
and  (e)(5)  to  read  as  follows: 

§615.5210    Computation  of  ttte  permanent 
capital  ratio. 


9.  Section  615.5210  is  amended  by 
removing  the  reference  to  "paragraph 
(d)"  and  adding  in  its  place  "paragraph 


(d)  Until  September  27.  2002, 
payments  of  assessments  to  the  Farm 
Credit  System  Financial  Assistance 
Corporation,  and  any  part  of  the 
obligation  to  pay  future  assessments  to 
the  Farm  Credit  System  Financial 
Assistance  Corporation  that  is 
recognized  as  an  expense  on  the  books 
of  a  bank  or  association,  shall  be 
included  in  the  capital  of  such  bank  or 
association  for  the  purpose  of 
determining  its  compliance  with 
regulatory  capital  requirements,  to  the 
extent  allowed  by  section  6.26(c)(5)(G) 
ofthe  Act.  If  the  bank  directly  or      -j 
indirectly  passes  on  all  or  part  of  the 
payments  to  its  affiliated  associations 
pursuant  to  section  6.26(c)(5)(D)  ofthe 
Act.  such  amounts  shall  be  included  in 
the  capital  of  the  associations  and  shall 
not  be  included  in  the  capital  of  the 
bank.  After  September  27,  2002.  no 
payments  of  assessments  or  obligations 
to  pay  future  assessments  may  be 
included  in  the  capital  of  thf  bank. or    - 
association. 

(e)  *  •  • 
-1    \     (2)  Where  a  Farm  Credit  Bank  or  an 

I    \agricultural  credit  bank  is  owned  by  one 
y"^4)r  more  Farm  Credit  System 

institutions,  the  double  counting  of 
capital  shall  be  eliminated  in  the 
following  manner: 

(i)  All  equities  of  a  Farm  Credit  Bank 
or  agricultural  credit  bank  that  have 
been  purchased  by  other  Farm  Credit 
institutions  shall  be  considered  to  be 
permanent  capital  of  the  Farm  Credit 
Bank  or  agricultural  credit  bank, 
(ii)  Each  Farm  Credit  Bank  or 
agricuhural  credit  bank  and  each  of  its 
affiliated  associations  may  enter  into  an 
agreement  that  specifies,  for  the  purpose 
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of  computing  f)ermanent  capital  only,  a 
dollar  amount  and/or  percentage 
allotment  ofthe  association's  allocated 
investment  between  the  bank  and  the 
association.  The  following  conditions 
shall  apply: 

(A)  The  agreement  shall  be  for  a  term 
of  1  year  or  longer. 

(B)  The  agreement  shall  be  entered 
into  on  or  before  its  effective  date. 

(C)  The  agreement  may  be  amended 
according  to  its  terms,  but  no  more 
frequently  than  annually  except  in  the 
event  that  a  party  to  the  agreement  is 
merged  or  reorganized,  or  in  the  e.vent 
of  a  reallotment  pursuant  to  paragraph 
(e)(2)(ii)(G)  of  this  section.  The 
agreement  shall  include  a  provision 
addressing  how  the  agreement  will  be 
amended  if  a  reallotment  is  required  by 
paragraph  (e)(2)(ii)(G)  of  this  section. 

(D)  On  or  before  the  effective  date  of 
.  the  agreement,  a  certified  copy  ofthe 

.  agreement,  and  any  amendments 
thereto,  shall  be  sent  to  th^  field  office 
ofthe  Farm  Credit  Administration 
responsible  for  examining  the 
institution.  A  copy  shall  also  be  sent 
within  30  calendar  days'of  adoption  to 
the  bank's  other  affi  hated  associations. 

(E)  Unless  the  parties  otherwise  agree? 
If  the  bank  and  the  association  have  not 
entered  into  a  new  agreement  on  or 

.before  the  expiration  of  an  existing 
agreement,  the  existing  agreement  shall 
automatically  be  extended  for  another 
12  months,  imless  either  party  notifies 
the  Farm  Credit  Administration  in 
writing  of  its  objection  to  the  extension 
prior  to  the  expiration  of  the  existing 
agreement. 

(F)  In  the  absence  of  an  agreement 
between  a  Farm  Credit  Bank  or  an 
agricultural  credit  bank  and  one  or  more 
associations,  or  in  the\yent  that  an 
agreement  expires  and  ajeast  one  party 
has  timely  objected  to  me  continuation 
ofthe  terms  of  its  agreement,  the 
following  formula  shall  be  applied  with 
respect  to  the  allocated  investments 
held  by  those  associations  with  which 
there  is  no  agreement  (nonagreeing 
associations),  and  shall  not  be  applied 
to  the  allocated  investments  held  by 
those  associations  with  which  the  bank 
has  an  agreement  (agreeing       ^ 
associations): 

(1)  The  allotment  formula  shall  be 
calculated  annually. 

(2)  The  permanent  capital  ratio  ofthe 
Farm  Credit  Bank  or  agricultural  credit 
bank  shall  be  computed  as  ofthe  dale 
that  the  existing  agreement  terminates, 
using  a  3-month  average  daily  balance, 
excluding  the  allocated  investment  fi-om 
nonagreeing  associations  but  including 
any  allocated  investments  of  agreeing 
associations  that  are  allotted  to  the  bank 
under  applicable  allocation  agreements. 


The  permanent  capital  ratio  of  each 
nonagreeing  association  shafM)e 
computed  as  of  the  same  date  using  a  3- 
month  average  daily  balance,  and  shall  • 
be  computed  excluding  its  allocated 
investment  in.  the  bank. 

(J)  If  the  permanent  capital  ratio  for 
the  Farm  Credit  Bank  or  agricultural 
credit  bank  calculated  in  accordance  ' 
with  paragraph  (e)(2)(ii)(Fl(2)  of  this 
section  is  7  percent  or  above,  the 
allocated  investment  of  each 
"nonagreeing  association  whose 
permanent  capital  ratio  calculated  in 
accordance  with  paragraph 
(e)(2)(ii)(F)(2)  of  this  section  is  7.percent 
or  above  shall  be  allotted  50  percent  to 
the  bank  and  50  percent  to  the 
association.    -' 

(4)  If  the  permanent  capital  ratio  of 
the  Farm  Credit  Bank  or  agricultural 
credit  bank  calculated  in  accordance 
with  paragraph  (e)(2)(ii)(F)(2)  of  this 
section  is  7  percent  or  above,  the 
allocated  investment  of  each 
nonagreeing  association  whose  (!:apital 
ratio  is  below  7  percent  shall  be  allotted 
to  the  association  until  the  association's 
capital  ratio  reaches  7  percent  or  until 
all  of  the  investment  is  allotted  to  the 
association,  whichever  occurs  first.  Any 
remaining  unallotted  allocated 
investment  shall  be  allotted  50  percent 

.  to  the  bank  and  50  percent  to  the 
association. 

(5)  If  the  permanent  capital  ratio  of 
th6  Farm  Credit  Bank  or  agricultural 
credit  bank  calculated  in  accordance 
with  paragraph  (e)(2)(ii)(F)(2)  of  this 
section  is  less  than  7  percent,  the 
amount  of  additional  capital  needed  by 
the  bank  to  reach  a  permanent  capital 
ratio  of  7  percent  shall  be  determined, 
and  an  amount  of  the  allocated 
investment  of  each  nonagreeing 
association  shall  be  allotted  to  the  Farm 
Credit  Bank  or  agricultural  credit  bank 
as  follows: 

(/)  If  the  total  ofthe  allocated 
investments  of  all  nonagreeing 
associations  is  greater  than  the 
additional  capital  needed  by  the  bank, 
the  allocated  investment  of  each 
nonagreeing  association  shall  be 
multiplied  by  a  fraction  whose 
numerator  is  the  amount  of  capital 
needed  by  the  bank  and  whose 
denominator  is  the  total  amount  of 
allocated  investments  of  the 
nonagreeing  associations,  and  such 
amount  shall  be  allotted  to  the  bank. 
Next,  if  the  permanent  capital  ratio  of 
any  nonagreeing  association  is  less  than 
7  percent,  a  sufficient  amount  of 
unallotted  allocated  investment  shall 
then  be  allotted  to  each  nonagreeing 
association,  as  necessary,  to  increase  its 
permanent  capital  ratio  to  7  percent,  or 
until  all  such  remaining  investment  is 


allotted  to  the  association,  whichever 
occurs  first.  Any  unallotted  allocated 
investment  still  remaining  shall  be 
allotted  50  percent  to  the  bank  and  50 
percent  to  the  nonagreeing  association. 
(/;■)  If  the  additional  capital  needed  by 
the  bank  is  greater  than  the  total  ofthe 
allocated  investments  of  the 
nonagreeing  asisociations,  all  of  the 
remaining  allocated  investments  ofthe 
nonagreeing  associations  shall  be 
allotted  to  the  bank. 

(G)  If  a  payment  or  part  of  a  payment 
to  the  Farm  Credit  System  Financial 
Assistance  Corporation  pursuant  to 
section  6.9(e)(3){I^(ii)  of  the  Act  would 
cause  a  bank  to  fall  below  its  minimum 
permanent  capital  requirement;  the 
bank  and  one  or  more  associations  shall 
amend  their  allocation  agreements  to 
increase  the  allotment.of  the  allocated 
investment  to  the  bank  sufiiciently  to 
enable  the  bank  to  make  the  payment  to 
the  Farm  Credit  System  Financial 
Assistance  Corporation,  provided  that 
the  associations  would  continue  to  meet 
their  minimum  permanent  capital 
requirement.  In  the  case  of  a 
nonagreeing  association,  the  Farm 
Credit  Administration  may  require  a 
revision  of  the  allotment  sufficient  to 
enable  the  bank  to  make  the  payment  to 
the  Farm  Credit  System  Financial 
Assistance  Corporation,  provided  that 
the  association  would  continue  to  meet 
its  minimum  permanent  capital 
requirement.  The  Farm  Credit 
Administration  Board  may,  at  the 
request  of  one  or  more  of  the 
institutions  affected,  waive  the 
requirements  of  this  paragraph 
(e)(2f{ii)(G)  if  the  Board  deems  it  is  in 
the  overall  best  interest  of  the 
institutions  affected.  , 

-   (3)  A  Farm  Credit  Bank  or  agricuhural 
credit  bank  and  a  recipient,  other  than 
an  association,  of  allocated  earnings 
from  such  bank  may  enter  into  an 
agreement  specifying  a  dollar  amount 
and/or  percentage  allotment  of  the 
recipient's  allocated  earnings  in  the 
bank  between  the  bank  and  the 
recipient.  Such  agreement  shall  comply 
with  the  provisions  of  paragraph  (e)(2) 
of  this  section,  except  diat,  in  the 
absence  of  an  agreement,  the  allocated 
investment  shall  be  allotted  100  percent 
to  the  allocating  bank  and  0  percent  to 
the  recipient.  All  equities  ofthe  bank 
that  are  purchased  by  a  recipient  shall 
be  considered  as  permanent  capital  of 
the  issuing  bank. 

(4)  A  bank  for  cooperatives  and  a 
recipient  of  allocated  earnings  from 
such  bank  may  enter  into  an  agreement 
specifying  a  dollar  amount  and/or 
percentage  allotment  ofthe  recipient's 
allocated  earnings  in  the  bank  between 
the  bank  and  the  recipient.  Such 
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fly 


pi ;nt : 


agreement  shall  com^ 
provisions  of  paragraj  »h 
section,  except  that,  i 
agreement,  the  alloca^d 
shall  be  allotted  100  . 
allocating  bank  and  0 
recipient.  All  equities 
purchased  by  a  reci 
considered  as 
issuing  bank. 

(5)  Where  a  bank  or 
invests  in  an  asso< 
loan  participation  interest 
institution  shall  dedup 
capital  an  amount 
investment  in  the  pari  i 
institution. 


with  the 
(e)(2)  of  this 
the  absence  of  an 
investment 
dercent  to  the 
percent  to  the 
of  a  bank  that  are 
shall  be 
permar(Bnt  capital  of  the 


PART  620— OlSCLOSlURE  TO 
SHAREHOLDERS 


10.  The  authority  ci 
continues  to  read  as 


f(  Ilo 


f  ub 


Authority:  Sees.  5.17. 
Farm  Credit  Act  (12  U.S. 
2279aa-n)-,sec.  424of 
Stat  1568.  1656. 

Subpart  A — General 


§620.1    [Amended] 

11.  Section  620.1  is 
removing  the  referenci  s 
and  adding  in  its  placi 
in  paragraph  (j). 

Dated;  July  19.  1994. 
Curtis  M.  Anderson, 
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Organization;  Genera 
Disclosure  to  Shareholders 


AGENCY:  Farm  Credit  4d 
ACnoN:  Final  rule. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA) 
Credit  Administration 
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regulatory  burden  of  the  existing  rule. 
Additionally,  the  rule  amends  the 
disclosure  requirements  for  senior 
officer  compensation  to  make  the 
disclosures  more  informative  and  useful 
to  shareholders. 

EFFECTIVE  DATE:  The  regulation  shall 
become  effective  upon  expiration  of  30 
days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Rea,  Policy  Analyst. 

Regulation  bevelopment.  Office  of 

Examination,  Farm  Credit 

Administration,  McLean,  VA  22102- 

5090.  (703)  883-4498,  TDD  (703)  883- 

4444.  or 
Joy  E.  Strickland,  Senior  Attorney, 

Regulatory  Operations  Division. 

Office  of  General  Counsel,  Farm 

Credit  Administration,  McLean,  VA 

22102-5090,  (70!^  883-4020.  TDD 

(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 
1.  Overview 

The  FCA  published  a  proposed  rule 
concerning  director  and  senior  officer 
compensation  and  reimbursable 
expense  disclosures  on  December  23. 
1993  (58  FR  68069).  The  comment 
period  closed  January  24.  1994. 

Section  611.400.  concerning  bank 
director  compensation,  is  adopted 
'  substantially  as  proposed  with  the 
exception  that  the  cap  on  the  amount  by 
which  the  FCA  Board  would  consider 
waiving  the  statutory  limitation  on  bank 
director  compensation  for  exceptional 
circumstances  has  been  increased  from 
25  to  30  percent.  Section  618.8270. 
regarding  the  reimbursement  of  travel, 
subsistence,  and  related  expenses,  has 
been  modified  by  reducing  several  of 
the  policy  and  procedure  requirements 
originally  proposed.  The  final  rule 
retains  the  requirement  that  each  Farm 
Credit  System  (FCS  or  System) 
institution  develop  a  written  policy 
regarding  the  reimbursement  of  travel, 
subsistence,  and  other  related  expenses 
to  its  directors,  officers,  and  employees 
and  provide  stockholders  with  a  brief 
description  of  the  policy.  Substantial 
changes  have  been  made  to  the 
proposed  senior  officer  compensation 
disclosure  requirements  in  §620.5(i)(2). 
The  final  rule  requires  FCS  institutions 
to  disclose:  (1)  Individual  compensation 
information  of  chief  executive  officers 
(CEOs)  whose  annualized  salary  and 
bonus  exceed  $150,000.  adjusted 
annually  to  reflect  changes  in  the 
Consumer  Price  Index  (CPI);  and  (2) 
aggregate  compensation  information  of  . 


all  senior  officers  as  a  group.  Both  the 
CEO  and  aggregate  senior  officer 
compensation  information  is  required  to 
be  reported  for  each  of  the  last  3  fiscal 
years  and  presented  in  a  Summar>' 
Compensation  Table.  The  final  rule 
retains  the  requirement  that  the 
institutions  provide  a  discussion  of 
compensation  plans.  Finally,  a 
provision  was  added  to  allow 
associations  the  option  of  disclosing 
senior  officer  compensation  information 
in  either  the  Association  Annual 
Meeting  Information  Statement  or  the 
annual  report. 

II.  Response  to  Comments 

The  FCA  received  140  comment 
letters  from  the  Farm  Credit  Council 
(FCC)  on  behalf  of  its  membership,  7 
Farm  Credit  Banks,  3  Banks  for 
Cooperatives.  122  associations,  and  7 
shareholders.  Commenters  expressed 
strong  opposition  to  the  proposed 
disclosure  of  individual  compensation 
information  for  each  of  the  five  most 
highly  paid  senior  officers.  The 
following  discussion  focuses  on  the 
FCA  response  to  commenters"  concerns 
regarding  the  proposed  senior  officer 
disclosures  as  this  v\'as  the  predominant 
issue  raised  in  their  letters.  The  section- 
by -section  discussion  also  addresses 
other  comments  received  on  the 
proposed  rule. 

A .  Basis  for  Senior  Officer 
Compensation  Disclosures 

Commenters  stated  that  FCS 
institutions  are  not  parallel  to 
commercial  banks  or  thrifts,  or 
analogous  to  other  Government- 
sponsored  enterprises  (GSEs).  Therefore, 
commenters  adamantly  beheve  that  FCS 
institutions  should  not  be  required  to 
make  similar  executive  compensation 
disclosures.  Commenters  stressed  four 
main  points  in  support  of  their  position. 
First,  the  compensation  disclosure 
requirements  for  commercial  banks, 
national  banks,  thrift  institutions,  and 
state  member  banks  are  applicable  only 
to  financial  institutions  subject  to  the 
registration  requirements  of  section 
12(b)  or  (g)  of  the  Securities  Exchange 
Act  of  1934  (1934  Act).^  Second,  equity 
securities  in  FCS  institutions  are  owned 
only  by  borrowing  members  of  the 
institutions,  not  purchased  primarily  for 
investment,  and  not  publicly  traded. 
Thus,  the  investor  concerns  addressed 
by  the  1934  Act  are  not  present  in  the 
case  of  FCS  institutions.  Third,  although 
formally  exempt  from  the  registration 


2  Public  companies  with  at  least  500  shareholders 
of  record  and  assets  of  at  least  S5.000.000  must 
register  with  the  SEC  pursuant  to  SEC  regulations 
implementing  the  Securities  Exchange  Act  of  1934. 
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requirements  of  the  1934  Act,  other 
GSEs  report  as  if  they  were  subject  to 
Securities  and  Exchange  Commission 
(SEC)  statutes,  in  part,  because  their 
securities  are  subject  to  the  listing 
requirements  of  the  New  York  Stock 
Exchange.  Foiuth.  the  disclosures 
provide  limited  benefits  to  investors  in 
FCS  debt  obligations  because  the  banks 
are  jointly  and  severally  liable  on  these 
obligations.  Consequently,  investors 
generally  rely  on  the  strength  of  the 
System  as  a  whole.  Rather,  commenters 
contend  it  would  be  more  appropriate, 
in  their  judgment,  for  the  FCA  to 
compare  the  treatment  of  FCS 
institutions  under  the  proposed  rule  to 
Federal  Home  Loan  Banks  (FHLBs)  and 
credit  unions,  as  the  ownership 
structures  of  those  entities  more  closely 
parallel  those  of  the  FCS  banks  and 
direct  lender  associations.  Unlike 
commercial  banks  and  thrifts,  credit 
unions  and  FHLBs  are  not  subject  to 
executive  compensation  disclosures. 

The  FCA  agrees  with  commenters  that 
a  comparison  of  ownership  structures 
between  FCS  institutions  and  credit 
unions  and  FHLBs  has  some  vaUdity. 
and  that  FCS  institutions  are  notably 
different  from  commercial  banks,  thrifts 
and  other  GSEs.  Nevertheless,  the  FCA 
did  not  intend  to  imply  or  draw  a  direct 
parallel  between  FCS  institutions  and 
any  other  type  of  financial  institution  or 
to  use  a  comparison  between  the 
institutions  as  the  sole  basis  for 
establishing  or  modifying  the  senior 
officer  compensation  disclosure 
requirements.  The  primary  comparison 
being  made  was  that  the  FCA's 
proposed  compensation  disclosure 
requirements  were  similar  in  many 
respects  to  those  imposed  on 
commercial  banks  and  thrifts  by  other 
regulators.  As  stated  in  the  proposed 
rule,  the  FCA  believes  that  more 
detailed  compensation  disclosures,  such 
as  those  imposed  by  the  SEC,  would 
satisfy  the  objectives  of  section  514  of 
the  Act,3  and  the  proposed  disclosures 
would  benefit  FCS  shareholders  by 


5  The  slated  objective  of  section  514  Is  "to  ensure 
that  information  reported  by  directors,  officers,  and 
employees  of  Farm  Credit  System  institutions  under 
regulations  of  the  Farm  Cr«dil  Administration 
requiring  the  disclosure  of  financial  information 
and  reporting  of  potential  conflicts  of  interests — (1) 
provides  the  stockholders  of  all  Farm  Credit  System 
institutions  with  information  to  assist  the 
stockholders  in  making  informed  decisions 
regarding  the  operations  of  the  institutions:  (2) 
provides  investors  and  potential  investors  with 
information  necessary  to  make  investment 
decisions  regarding  Farm  Credit  System  obligations 
or  institutions;  and  (3)  provides  the  Farm  Credit 
Administration  with  information  necessary  to  allow 
the  Farm  Credit  Administration  to  effectively  and 
efflciently  examine  and  regulate  all  Farm  Credit 
System  institutions  and  thus  enhance  the  safety  and 
soundness  of  the  System." 


providing  them  with  senior  officer 
compensation  information  that  was 
comparable  to  that  available  to 
shareholders  of  other  financial 
institutions.  The  proposed  disclosure 
requirementsVere  still,  however, 
markedly  less  extensive  than  those 
established  by  the  SEC.  partly  due  to  the 
many  differences  between  commercial 
banks  and  FCS  institutions.  The  final 
regulations  deviate  further  from  the 
SEC's  compensation  disclosure 
requirements  in  consideration  of  the 
uniqueness  of  the  FCS  institutions.  For 
example,  the  $100,000  compensation 
threshold  established  by  the  SEC  for 
individual  senior  officer  compensation 
disclosure  was  one  area  where  the  FCA 
chose  to  differ.  Instead,  the  FCA 
decided  to  adopt  a  $150,000 
compensation  disclosure  threshold  that 
applies  only  to  FCS  institution  CEOs. 

The  FCA  s  rationale  for  requiring 
director  and  senior  officer  compensation 
disclosures  stems  primarily  from  the 
"at-risk"  nature  of  the  stock  and  the 
significant  number  and  wide 
distribution  of  shareholders,  which  are 
similar  attributes  to  those  of  financial 
institutions  with  publicly  traded  stock. 
In  terms  of  assets,  the  size  of  many  FCS 
institutions  is  comparable  to.  and 
sometimes  greater  than,  financial 
institutions  whose  equity  and  debt 
securities  are  widely  held  by  the  public. 
In  addition,  even  if  commenters  are 
correct  in  their  assertion  that  investors 
of  FCS  debt  obligations  are  more 
concerned  with  the  System  as  a  whole, 
the  FCA  believes  that  the  investor 
concerns  addressed  by  the  1934  Act  are 
not  completely  absent  as  suggested  by 
commenters.  Regardless  of  their 
motivation  for  purchasing  the  stock, 
borrowers  make  a  financial  investment 
in  FCS  institutions  and  obtain  the  right 
to  participate  in  the  affairs  of  those 
institutions.  Shareholders  can 
potentially  benefit  from  their 
investment  in  terms  of  dividends  and 
patronage  refunds.  Thus,  shareholders 
need  sufficient  information  to  make 
intelligent  decisions  about  the 
management  and  operation  of  the 
institutions  in  which  they  have  invested 
and  to  hold  directors  and  management 
accountable  for  their  actions. 

The  FCA  stated  in  the  preamble  to  the 
shareholder  disclosure  regulations 
published  on  June  12,  1986  (51  FR 
21337)  that  while  not  all  FCS 
institutions  would  meet  the  test  for 
public  companies,  many  of  them  have 
in  excess  of  500  shareholders,  and  the 
number  of  institutions  with  fewer  than 
500  shareholders  continues  to  decline  in 
conjunction  with  the  trend  toward 
mergers.  Further,  the  FCA  stated  that 
while  the  stock  is  not  publicly  traded  on 


the  secondary  market,  it  is  held  by  over 
900,000  individuals  and  business 
entities  that  have  a  comnion  interest  in 
4he  financial  and  operating  information 
of  the  institutions.  The  FCA  Board 
continues  to  believe  that  the  distinction 
between  holding  stock  for  investment 
and  holding  stock  for  doing  business 
with  an  institution  does  not  have  a 
material  bearing  on  the  right  of 
shareholders  to  have  access  to 
information  in  order  to  make  informed 
decisions.  Therefore,  the  final 
compensation  disclosure  requirements 
continue  to  place  CEOs  of  FCS 
institutions  with  a  significant  amount  of 
assets  and  number  of  shareholders 
under  the  same  scrutiny  as  CEOs  of 
financial  institutions  with  publicly 
traded  stock  subject  to  the  registration 
requirements  of  the  1934  Act. 

B.  Section  514  of  the  1992  Amendments 

The  FCA  agrees  with  the  commenters 
that  section  514  is  quite  broad  and  its 
interpretation,  as  it  applies  to 
compensation  disclosures,  is  a  matter  of 
the  FCA's  discretion.  Commenters 
stated  that  nothing  in  section  514  of  the 
1992  Amendments  compels  the 
disclosure  of  individualized  senior 
officer  compensation  or  concludes  that 
the  current  disclosure  requirements  are 
inadequate  in  any  respect.  They  felt 
strongly  that  the  existing  disclosure  of 
senior  officer  compensation  in  the 
aggregate,  coupled  with  the  requirement 
.,that  shareholders  may  request  the 
individual  compensation  of  any  senior 
officer,  or  any  other  individual  included 
in  the  aggregate  whose  compensation 
exceeds  $50,000,  was  adequate. 

There  was  no  intention  in  the 
proposed  rule  to  suggest  that  section 
514  mandates  individual  disclosure  of 
senior  officer  compensation.  In  section 
514,  Congress  stressed  the  importance  of 
disclosure  of  compensation  paid  to, 
loans  made  to,  and  transactions  made 
with  FCS  institutions  by  directors  and 
senior  officers  of  the  institution. 
Congress  also  directed  the  FCA  to 
review  its  regulations  to  ensure  that 
they  meet  the  purpose  of  the  section  and 
applicable  laws,  but  did  not  prescribe 
any  specific  regulation  amendments. 
After  reviewing  its  regulations,  the  FCA 
concluded  that  more  detailed  senior 
officer  compensation  disclosures 
satisfied  the  spirit  and  intent  of  section 
514. 

C.  Board  Accountability 

Commenters  expressed  concern  that 
providing  individual  compensation 
information  would  undermine  the 
board's  authority  and  its  ability  to 
effectively  administer  the  institution's 
salary  administration  program.  Further, 
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commenters  asserted  mat  the  disclosure 
rule  would  dilute  the  board's 
responsibility  and  shih  the  oversight 
responsibility  firom  the  board  of 
directors  to  the  shareholders  as  a  whole. 

The  FTA  Board  disagrees  that 
disclosure  of  information  undermines 
board  accountability  ^d  responsibility. 
In  fact,  disclosure  of  sfenior  officer 
compensation  is  intended  to  promote 
board  accountabihty  to  shareholders 
rather  than  shift  board  resf)onsibility  to    . 
shareholders.  The  objective  of  this  typ»^ 
of  disclosure  is  to  protide  shareholders 
with  information  to  assess  whether 
senior  officer  compensation  is 
appropriate  in  view  of  the  institution's 
Hnancial  condition  and  performance 
and  to  hold  the  board  accountable  for 
maintaining  a  reasonable  rationale  for 
the  level  of  compensaiion  paid  to  its 
senior  officers. 

D.  Invasion  of  Privacy 

Although  numerous  reasons  were 
cited  in  opposition  to  ndividualized 
compensation  disclosmre,  no  other  issue 
generated  the  intense  feaction  created 
by  concerns  of  "invasibn  of  privacy." 
Respondents  were  hignly  concerned 
that  the  disclosure  of  potentially 
sensitive  information  in  a  public  format, 
such  as  the  annual  report,  would  cause 
considerable  staff  dissension  and  would 
render  management  uaable  to 
effectively  administer  the  institutions'  ■ 
salary  programs.  One  ( ommenter  stated 
that  disclosure  of  the  i  idividual  salaries  ^ 
of  the  five  highest  paic  senior  officers 
will,  more  than  likely,  cause  salaries  to 
gravitate  to  the  highesi  paid  levels  in 
order  to  maintain  mor  ile  rather  than 
"limit"  compensation  said  to  senior 
officers.  Several  comni  enters  expressed 
concern  that  the  disck  sures  may  cause 
employee  flight.  Additionally,  some 
PCS  associations  were  concerned  that 
the  individual  comper  sation 
disclosures  may  inadv  srtently  reach  the 
branch  officer  level. 

The  EGA  recognizes  that  internal 
conflict  may  be  genera  ed  when  the 
information  presented  is  used  by  parties 
for  purposes  for  which  they  were  not 
intended,  such  as  a  me  ans  for  co- 
workers to  compare  sa  aries  or  to  use  as 
a  bargaining  tool  for  sa  lary  negotiations. 
The  FCA  also  believes,  however,  that 
management  is  ultimal  ely  responsible 
for  maintaining  emplo  ^ee  morale  and 
retaining  competent  st  iff  through  fair 
and  reasonable  compensation,  and  for 
communicating  to  staf  how  this  is 
accomplished  through  the  salary 
administration  prograr  i.  A  primary 
aspect  of  the  disclosur  s  is  to  provide 
shareholders  insight  regarding  the 
methodology  and  basis  the  boards  use  to 
determine  what  they  o  >nsider  to  be  "fair 


and  reasonable"  compensation,  rather 
than  to  "limit"  senior  officer 
compensation  as  suggested  by  a 
commenter.  Further,  the  FCA  believes 
stockholders  have  valid  reasons  to  have 
this  type  of  information  readily 
available  to  them  and  they  should  not 
be  penalized  because  of  the  potential  for 
internal  conflicts. 

Many  commenters  were  opposed  to 
the  proposed  disclosures  because  FGS 
institution  annual  reports  are  used  as 
marketing  tools,  among  other  things, 
and  made  available  to  a  wide  spectrum 
of  interested  parties.  Some  commenters 
believed  that  the  broad  distribution  of 
the  reports  could  promote  animosity 
among  shareholders  and  employees 
throughout  the  FCS  and  possibly  other 
members  of  rural  conununities.  Several 
commenters  also  stated  that  in  order  to 
evaluate  the  reasonableness  of 
individual  senior  officer  compensation, 
shareholders  would  need  to  understand 
several  key  aspects  of  the  employer/ 
employee  relationship,  such  as  the 
experience  and  knowledge  an  employee 
brings  to  his/her  job,  geographical  cost- 
of-living  data,  market  compensation  for 
similar  positions,  job  responsibilities, 
and  the  competitive  and  regulatory 
environment  in  which  tKe  employee 
operates.  Commenters  also  asserted  that 
providing  just  a  dollar  amount  of 
compensation,  without  any  other 
relevant  data,  would  be  interpreted  by 
the  readers  of  the  annual  report  in  terms 
.of  their  own  frame  of  reference.  This 
could  easily  lead  to  confusion  and  ill 
feelings  among  employees  and 
shareholders  because  they  are  not 
provided  with  all  the  facts  involved  in 
determining  an  individual's 
compensation. 

The  FCA  disagrees  that  shareholders 
would  be  imable  to  understand  and 
assess  the  senior  officer  compensation 
disclosures.  In  addition  to  reporting 
"dollar  amounts"  of  compensation  paid, 
institutions  are  required  to  provide  a 
discussion  of  the  compensation  plans  to 
aid  the  reader's  understanding  of  the 
disclosures.  Moreover,  nothing  in  the 
regulations  prevents  an  institution  from 
providing  explanations  of  the  market  or 
any  other  factors  used  in  the 
determination  of  compensation. 
Management  always  has  the  discretion 
to  provide  such  explanations  if  they  feel 
they  are  needed  to  fairly  portray  the 
amounts  being  paid  to  senior  officers. 

The  FCA  Board  recognizes  that  it 
should,  to  the  extent  possible,  balance 
shareholders'  needs  to  receive 
meaningful  information  concerning 
their  institutions  and  individual  privacy 
concerns.  As  expressed  in  the  FCA 
Board's  Policy  Statement  on  Regulatory 
Philosophy,  "The  FCA  Board  is  mhidful 


that  most  regulatory  activities  will 
involve  competing  considerations  and  is 
committed  to  considering  and  weighing 
those  competing  considerations  and 
arriving  at  thoughtful  regulatory 
judgments".  (Published  June  22, 1994  at 
59  FR  32189)  Therefore,  in  reaching  a 
balance  between  the  competing 
considerations  regarding  the  proposed 
regulation,  substantia]  modifications 
were  made  to  the  senior  officer 
disclosure  requirements  and  are  more 
fully  explained  in  the  section-by-section 
discussion. 

III.  Section-by-Section  Discussion 

A.  Section  61 1.400 — Compensation  of 
Bank  Board  Members 

The  commenters  generally  expressed 
support  for  proposed  §611.400,  Bank 
Director  Compensation.  The  FCC  stated 
that  the  proposed  procedure  for 
adjusting  the  bank  directors' 
compensation  ceiling  and  the  approval 

{>rocess  for  exceeding  the  statutory 
imitation  in  "exceptional 
circumstances"  seemed  to  be  both  fair 
and  well-considered. 

The  FCA  is  adopting  the  amendments 
to  §611.400  as  proposed  with  two 
modifications.  'The  proposed  rule 
included  a  25-percent  cap  on  the 
amount  by  which  the  FCA  Board  would 
approve  a  waiver  of  the  statutory 
limitation  on  bank  director 
compensation.  The  FCA  received  two 
requests  for  waivers  of  the  statutory 
limitation  since  publishing  the 
proposed  rule.  Based  on  its  operational 
experience  in  reviewing  those  requests, 
the  FCA  Board  determined  that  a  30- 
percent  cap  on  the  amount  by  which  it 
would  approve  waivers  of  the  statutory 
limitation  would  be  more  appropriate. 
In  addition,  the  requirement  in 
proposed  §  611.400(c)(3)  that  the  FCA 
respond  to  requests  for  waivers  of  the 
statutory  limitation  within  30  days  was 
modified  by  extending  the  agency's  self- 
imposed  response  time  to  60  days.  The 
FCA  will  respond  to  requests  for 
waivers  as  quickly  as  possible  and 
anticipates  replying  to  the  vast  majority 
of  requests  in  well  under  60  days. 
Nevertheless,  there  may  be  unusual 
circumstances  that  would  necessitate  a 
longer  period  to  gather  and  analyze 
(>ertinent  information  related  to  the 
request,  and  the  longer  response  period 
should  reduce  the  frequency  of  formal 
extensions  of  the  response  period. 

The  FCA  recognizes  the  difficulty  in 
predicting  all  the  exceptional 
circumstances  under  which  a  bank  may 
desire  to  seek  a  waiver  of  the  statutory 
limitation  on  bank  director 
compensatior.  Therefore,  the  FCA 
would  like  to  clarify  that 
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§  611.400(d)(3),  pertaining  to  a  bank's 
policy  on  bank  director  compensation, 
need  only  address  exceptional 
circumstances  that  the  bank's  board  is 
able  to  identify.  The  policy  should  also 
include  a  procedure  for  evaluating,  on  a 
case-by-case  basis,  other  extraordinary 
circumstances  that  may  arise  where  the 
bank's  board  would  consider  seeking  a 
waiver  of  the  limitation. 

B.  Section  618.8270— Travel. 
Subsistence,  and  Other  Related 
Expenses 

Commenters  generally  supported 
proposed  §618.8270,  but  challenged 
whether  the  level  of  detail  in  policy  and 
procedure  requirements  was  necessary. 
The  FCC  commended  the  FCA  Board  for 
itsopenmindedness  and  willingness  to 
reconsider  the  existing  requirement  for 
individual  disclosure  of  bank  director 
reimbursable  expenses  and  replace  it 
with  an  aggregate  disclosure 
requirement.  The  FCC  and  other 
commenters  stated  that  while  it  is  quite 
appropriate  for  the  FCA  to  require  each 
FCS  institution's  board  to  develop 
written  policies  concerning  the 
reimbursement  of  travel,  subsistence, 
and  other  related  expenses,  the  details 
of  such  policies  should  be  left  to  each 
board's  discretion.  In  their  judgment, 
the  degree  of  detail  spelled  out  in 
proposed  §  618.8270(a)  constitutes 
micro-management,  which  they 
believed  the  current  FCA  Board  was 
seeking  to  remove  from  the  regulations. 
Another  commenter  responded  that  the 
administrative  burden  created  by  the 
detailed  policy  requirements, 
documentation,  reporting,  and  auditing 
is  not  supported  by  the  value,  if  any, 
that  would  be  added  to  the  stockholder 
disclosure  process. 

In  February  1994,  subsequent  to 
publication  of  the  proposed  regulations, 
the  FCA  Board  adopted  the  previously 
mentioned  Policy  Statement  on 
Regulatory  Philosophy  (59  FR  32189, 
June  22,  1994)  that  stated  "It  is  the  FCA 
Board's  philosophy  to  promulgate 
regulations  that  are  necessary  to 
implement  the  law  and  to  promote  the 
safety  and  soundness  of  the  Farm  Credit 
System."  One  method  cited  for 
achieving  the  FCA  Board's  regulatory 
objective  was  to  issue  regulations,  to  the 
extent  feasible,  that  specify  performance 
criteria  and  objectives  rather  than 
operational  methods  for  achieving  its 
purposes.  In  light  of  this  recently 
adopted  position,  the  FCA  reevaluated 
proposed  §  618.8270  and  made 
modifications  accordingly. 

The  examples  of  guicfclines  and 
limitations  that  an  institution  may 
consider  addressing  in  their  travel 
policy  (i.e.,  modes  of  transportation; 


mileage  rates  for  use  of  personal 
vehicles  and  per  diem  allowances, 
including  maximum  or  limitations  on 
lodging,  meals  and  incidental  expenses; 
and  telephone  calls  and  any  other 
miscellaneous  expenses)  were 
eliminated  firom  the  final  rule.  The 
examples  cited  in  proposed 
§618.8270(a)(2)(i)  through  (iv)  were 
removed  because  many  commenters 
interpreted  them  as  mandatory 
regulatory  requirements.  However,  the 
FCA  Board  continues  to  believe  that  the 
management  of  each  FCS  institution 
should  determine  to  what  extent  the 
individual  items  cited  as  sample 
guidelines  and  limitations  in  the 
proposed  rule  are  necessar.  to  ensure 
that  the  reimbursement  of  expenses  for 
directors,  officers,  and  employees  is 
reasonable  and  well-justified. 

Certain  aspects  of  proposed 
§618.8270  that  incorporated,  in  part, 
procedures  from  existing  §  611.400(b) 
and  (c)  were  eliminated  from  the  final 
rule.  The  FCA  Board  believes  that  such 
detailed  operating  procedures  should 
remain  at  the  discretion  of  each  FCS 
institution's  management  rather  than  be 
formally  prescribed  by  regulations. 
Therefore,  all  of  the  procedures  in 
proposed  §  618.8270(a)(3)  and  (4)  were 
removed  and  the  basic  requirement  for 
maintaining  written  records  of  expense 
reimbursements  was  assimilated  into 
final  §  618.8270(a). 

One  commenter  recommended  that 
the  last  sentence  in  §  618.8270(b) 
referring  to  "the  personnel  authorized  to 
process  reimbursements,"  be  amended 
by  substituting  "approve"  for  "process." 
The  commenter  asserted  that  the 
persons  who  normally  process 
reimbursements  are  accounting  clerks, 
and  stated  that  it  is  not  usually  part  of 
their  function  to  attempt  to  determine 
whether  expenses  are  appropriate.  In  an 
effort  to  clarify  the  regulation,  the  last 
sentence  was  stricken  from  the  final 
rule. 

Two  commenters  misinterpreted 
proposed  §  618.8270(c)  to  require  that 
an  internal  auditor  review  every 
expense  claim  and  record.  The  FCA  has 
clarified  that  the  regulation  only 
requires  an  internal  auditor  to 
determine  whether  the  institution's 
policies  and  procedures  are  being 
consistently  followed  by  testing  the 
reimbursement  process  through  a 
sampling  of  expense  claims  and  records. 
The  final  rule  reads  that  "Each  board 
shall  require  a  review  by  the 
institution's  internal  auditor  (or  person 
designated  by  the  board)  of  at  least  a 
sampling  of  records  maintained  •  *  *." 
Furthermore,  the  requirement  for  an 
internal  audit  review  of  travel  records  is 


now  contained  in  §  618.8270(b)  in  the 
final  rule. 

C.  Section  620. 5(i) — Compensation  of 
Directors  and  Senior  Officers 

1.  Director  compensation 

The  disclosure  requirements  in  the 
final  regulation  remain  unchanged  from 
the  proposed  regulation. 

2.  Senior  officer  compensation 

The  senior  officer  compensation 
disclosure  requirements  were 
substantially  changed  in  the  final 
regulation.  As  previously  discussed,  the 
modifications  were  made  because  the 
FCA  Board  considered  it  important  to 
balance  commenters'  privacy  concerns 
with  the  shareholders'  need  for  access  to 
pertinent  information  regarding  their 
institutions,  and  to  further  reflect  the 
unique  attributes  of  FCS  institutions  in 
the  regulations.  In  addition,  technical 
and  clarifying  changes  were  made  to 
improve  the  understanding  of  the 
requirements  and  enhance  the 
consistency  of  the  disclosures  presented 
to  shareholders. 

An  alternative  means  for  associations 
to  disseminate  senior  officer 
compensation  information  was  added  to 
the  final  rule.  Many  commenters 
asserted  that  the  disclosure  of 
compensation  information  is  more 
appropriate  for  a  proxy  statement.  To 
address  this  issue,  final  §  620.5(i)(2) 
permits  associations  to  disclose  senior 
officer  compensation  information  in 
either  the  Association  Annual  Meeting 
Information  Statement  (AAMIS)  or  the 
annual  report.  By  allowing  associations 
to  disclose  comp)ensation  information  in 
the  AAMIS,  the  FCA  Board  aims  to 
reduce  the  concern  of  wide  distribution 
of  potentially  sensitive  information  in  a 
public  format.  Currently,  there  is  no 
other  disclosure  medium  for  banks  that 
serves  a  similar  purpose  as  the  AAMIS. 
Thus,  the  banks  would  continue  to 
publish  senior  officer  compensation  in 
the  annual  report. 

The  final  rule  limits  the  requirement 
for  disclosure  of  individual 
compensation  information  to  FCS 
institution  CEOs.  Proposed 
§620.5(i)(2)(i),  which  would  have 
required  institutions  to  make  individual 
compensation  disclosure  for  each  of  the 
five  highest  compensated  senior 
officers,  was  dropped  from  the  final 
rule.  Final  §620.5(i)(2)(i)(A)  requires 
FCS  institutions  to  report  the  total 
compensation  and  the  amount  of  each 
component  of  compensation  paid  to  the 
institution's  CEO  for  each  of  the  last  3 
completed  fiscal  years.  If  more  than  one 
person  served  in  the  capacity  of  CEO 
during  any  given  fiscal  year,  individual 


37410  Federal  Register  /  Vol.  59.  No.  140  /  Friday.  July  22.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  140  /  Friday.  July  22.  1994  /  Rules  and  Regulations 


37411 


compensation  information  must  be 
reported  for  each  CEOJ  However,  no 
disclosure  need  be  provided  for  any 
CEO  whose  salary  and  bonus  (or 
annuahzed  salary  andjbonus,  if  the  CEO 
served  in  that  capacit]|  less  than  a  year) 
do  not  exceed  $150.0ob.  adjusted 
annually  to  reflect  changes  in  the 
Consumer  Price  Index|(CPI)  for  all  urban 
consumers.  The  1994  calendar  year  will 
serve  as  the  base  year  for  making 
subsequent  CPI  adjusfjnents  to  the 
$150,000  disclosure  threshold. 

Proposed  §620.5(i)(:')(ii).  which 
would  have  required  FCS  institutions  to 
report  the  aggregate  an  lount  of 
compensation  and  the  components  of 
compensation  paid  to  ill  officers  as  a 
group,  was  revised  in  I  he  fmal 
regulation.  The  FCA  d  d  not  perceive 
the  proposed  requiren  ent  as  markedly 
different  from  the  exis  ing  aggregate 
senior  officer  compensation  disclosure 
requirement.  Yet,  several  commenters 
interpreted  the  require  ment  to  be  more 
extensive.  The  FCA  decided  to  retain 
the  language  in  the  existing  rule  with 
some  modifications  to  reduce  any 
ambiguity  that  may  ha  i^e  been  raised  by 
the  proposed  requirem  ent.  Final 
§620.5(i)(2)(i)(B)  requires  institutions  to 
report  the  aggregate  aniount  of 
compensation  and  the  components  of 
compensation  paid  du'ing  each  of  the 
last  3  completed  fiscal  years  to  all  senior 
officers  as  a  group,  stal  ing  the  number 
of  officers  in  the  group  \^ithout  naming 
them.  As  with  the  exis  ingTegulation,  at 
a  minimum,  institutioi  is  must  disclose 
the  aggregate  amount  c  f  compensation 
paid  to  the  five  most  h  ghly 
compensated  officers,  vhether  or  not 
designated  as  a  senior  jfficer  by  the 
board. 

A  requirement  for  pi  eparation  of  a 
"Summary  Compensat  on  Table"  (table) 
was  added  to  the  final  regulation  to 
enhance  the  comparab  lity  of  the 
compensation  disclosires.  Commenters 
indicated  there  was  a  r  eed  to  improve 
the  comi^tency  of  rep(  rting 
comf^Tisation  informa  ion  and 
suggested  the  regulati(  ns  stipulate  a 
format  for  disclosure.  1  a  response,  the 
general  definition  of  "<  ompensation" 
was  eliminated  and  re  ilaced  by  the 
more  descriptive  table  and 
corresponding  instruct  ons.  For       , 
purposes  of  reporting  ( ompensation 
information  in  the  tab!  >,  compensation 
is  divided  into  two  ma  n  categories:  (1)  " 
"Annual;"  and  (2)  "Ot  ler."  Tlie 
separation  is  to  disting  nish  normal 
annual  compensation   rom     " 
compensation  that  is  u  lusual.  . 
infrequent,  reflects  spe  cial 
circumstances,  or  is  ea  Tied  during  the 
fiscal  year  but  is  not  us  ualiy  available  to 
the  senior  officer  until  a  later  date. 


The  components  of  "Annual" 
compensation  include  salary,  bonuses, 
deferred  compensation  and  perquisites. 
Amounts  shown  as  "salary"  and 
"bonus"  are  to  reflect  the  gross  amounts 
earned  diu-ing  the  fiscal  year  before  any 
reductions  for  amounts  contributed 
during  the  fiscal  year  to  a  401  (k)  plan 
or  similar  plan.  If,  for  any  reason,  the 
exact  amount  of  salary  or  bonus  earned 
in  the  fiscal  year  is  not  expected  to  be 
known  in  time  for  its  inclusion  in  the 
report,  the  institution  is  to  include  in 
the  report  its  best  estimate  of  the 
compensation  amount  and  provide 
appropriate  footnote  disclosure  with  the 
table.  Amounts  shown  as  "deferred/ 
perquisites"  will  include  such  items  as 
deferred  compensation,  perquisites,  and 
any  other  significant  personal  benefits 
customarily  paid,  earned  or  received  on 
an  annual  basis.  With  respect  to 
deferred  compensation,  this  amount 
should  reflect  all  forms  of  deferred 
compensation  earned  during  the  fiscal 
year,  whether  or  not  paid  in  cash.  For 
example,  if  the  deferred  compensation 
was  earned  during  the  period  but 
pwyment  in  cash  was  volimtarily   ' 
deferred  by  the  senior  officer  to  a  later 
pMjriod  (e.g.,  upon  retirement)the 
amount  earned  must  still  be  included  in 
the  current  period's  compensation 
amount.  Consequently,  cash  payments 
under  deferred  compensation 
arrangements  where  the  amounts  were 
earned  in  previous  p)eriods  would  not  be 
included  as  part  of  the  current  period's 
compensation. 

The  category  depicted  as  "Other"  in 
the  table  includes  amounts  not 
appropriately  characterized  as 
components  of  annual  compensation. 
Section  620.5(i)(2)(i)(E)  specifies  two 
forms  of  compensation  that  should  be 
included  in  this  category:  (1) 
Compensation  in  the  form  of  payouts 
due  to  a  senior  officer's  resignation, 
retirement,  or  termination  from 
employment;  and  (2)  contributions  by 
the  institution  on  behalf  of  the  senior 
officer  to  a  defined  contribution  plan  for 
which  cash  payments  from  the  plan  are 
typically  not  available  to  the  senior 
officer  until  a  later  date.  Any  form  of 
compensation  in  this  part  must  be    , 
specifically  identified  and  described  in 
a  footnote  to  the  table. 

The  FCA  received  a  mixed  response 
to  proposed  §620.5(i)(2)(iii).  which 
would  have  required  FCS  institutions  to 
provide  a  general  discussion  of 
compensatioi^lans  of  jts  senior" 
officers.  While  many  commenters 
supported  the  proposed  requirement, 
others  believed  that  the  disclosures 
would  betoo  burdensome  to  compile. 
The  FCATBoard  continues  to  believe  that 
such  discussion  would  be  beneficial  in 


providing  explanations  of  compensation 
plans  to  the  readers  of  the  report.  For 
the  most  part,  the  final  regulation 
retains  the  requirements  in  proposed 
§620.5(i)(2)(iii)  that  FCS  institutions 
provide  a  description  of  the 
compensation  plans  of  all  those  senior 
officers  covered  by  the  regulations. 
Proposed  §  620.5(i)(2)(iii)  (F)  and  (G), 
which  would  have  required  institutions 
to  discuss  the  amounts  paid  under  the 
plans,  were  dropped  fttjm  the  final  rule 
because  the  final  rule  requires  these 
comments  to  be  disclosed  in  the  table. 
The  remaining  compensation  discussion 
requirements  are  now  contained  in 
§62ti.5(i)(2)(ii)  in  the  final  rule. 

The  final  rule  clarifies  that  bank 
senior  officer  compensation  information 
is  part  of  the  financial  information  that 
should  be  made  available  to 
shareholders  of  both  the  bank  and  its 
related  associations  upon  request.  When 
the  disclosure  regulations  in  part  620  of 
this  chapter  were  initially  adopted,  the 
FCA  determined  that,  due  to  the 
structure  of  the  System  and  the  impact 
the  banks  have  on  the  financial  results 
of  the  associations,  there  was  a  need  for 
association  shareholders  to  receive  the 
financial  information  of  the  bank  In 
addition  to  the  financial  information  of 
the  association.  Existing  §  620.4(b) 
implements  this  philosophy  by 
requiring  banks  to  distribute  their 
annual  reports  to  shareholders  of  related 
associations.  Likewise,  under  the 
proposed  rule,  both  the  shareholders  of 
the  bank  and  related  associations  would 
have  received  the  bank's  annual  report 
containing  individual  compensation 
information  on  the  five  most  highly 
compensated  bank  senipr  officers. 
Although  the  disclosure  requirement  for 
individual  senior  officer  compensation 
information  was  limited  to  CEOs  in  the 
final  rule,  the  FCA  Board  continues  to 
believe  that  it  is  important  for 
shareholders  of  related  associations  to 
have  access  to  individual  compensation 
information  of  bank  senior  officers 
included  in  the  aggregate  disclosure 
required  by  §620.5{i)i;2)(i)(B). 

"Therefore,  the  required  disclosure 
statement  in  proposed  §620.5(i)(2)(iv) 
was  modified  to  clarify  its  requirements 
and  is  now  contained  in  §620.5(i)(2)(iii) 
in  the  final  rule.  Final  §  620.5(i)(2)(iii) 
requires  institutions  to  include  a 
statement  in  the  annual  report  or  the 
AAMIS  (if  the  association  chooses  to 
include  compensation  information  in 
the  AAMIS)  that  "information 
concerning  the  total  compensation  paid 
during  the  last  fiscal  year  to  any  senior 
•officer  or  to  any  other  officer  included 
in  the  aggregate  whose  compensation 
exceeds  $50,000  is  available  and  will  be 
disclosed  to  shareholders  of  the 


institution  and  shareholders  of  related 
associations  (if  applicable)  upon 
request." 

3.  Travel,  subsistence,  and  other  related 
expenses 

The  disclosure  requirements  for 
travel,  subsistence,  and  other  related 
expenses  in  the  final  regulation  remain 
unchanged  from  the  proposed 
regulation  with  one  exception.  Pursuant 
to  the  preceding  discussion,  the  final 
rule  clarifies  that  the  institution's  policy 
regarding  travel,  subsistence,  and  other 
related  expenses  should  also  be  made 
available  to  shareholders  of  related 
associations  (if  applicable)  upon 
request. 

List  of  Subjects 

12  CFR  Part  611 

Agriculture,  Banks,  banking.  Rural 
areas. 

12  CFR  Part  618 

Agriculture,  Archives  and  records, 
Banko,  banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611,  618,  and  620  of 
chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  611— ORGANIZATION 

1.  The  authority  citation  for  part  611 
is  revised  to  read  as  follows: 

Authority:  Sees.  1.3, 1.13.  2.0.  2.10.  3  0 
3.21.  4.12.  4.15.  4.21.  5.9.  5.10,  5.17.  7.0- 
7.13,  8.5(e)  of  the  Fanii  Credit  Act  (12  U.S.C. 
2011,  2021,  2071,  2091,  2121,  2142,  2183 
2203.  2209.  2243.  2244.  2252.  2279a-2279f-    . 
1,  2279aa-5{e)):  sees.  411  and  412  of  Pub.  L 
100-233. 101  Stat.  1568. 1638;  sees.  409  and 
414  of  Pub.  L  100-399,  102  Stat.  989.  1003 
and  1004. 

Subpart  D— Rules  for  Compensation  of 
Board  Members 

2.  Section  611.400  is  revised  to  read 
as  follows; 

§  61 1 .400    Compensation  of  bank  board 
members. 

(a)  Farm  Credit  System  banks  are 
authorized  to  pay  fair  and  reasonable 
compensation  to  directors  for  services 
performed  in  an  official  capacity  at  a 
rate  not  to  exceed  the  level  established 
in  section  4.21  of  the  Farm  Credit  Act 
of  1971,  as  amended,  unless  the  FCA 
determines  that  such  a  level  adversely 


affects  the  safety  and  soundness  of  the 
institution. 

(b)  The  bank  director  compensation 
level  established  in  section  4.21  of  the 
Act  shall  be  adjusted  to  reflect  changes 
in  the  Consumer  Price  Index  (CPI)  for  all 
urban  consumers,  as  published  by  the 
Bureau  of  Labor  Statistics,  in  the 
following  manner:  Current  year's 
maximum  compensation  =  Prior  year's 
maximum  compensation  adjusted  by  the 
prior  year's  annual  average  percent 
change  in  the  CPI  for  all  urban 
consumers.  Adjustments  will  be  made 
to  the  bank  director  statutory 
compensation  limit  beginning  from 
October  28. 1992  (the  date  of  enactment 
of  the  Farm  Credit  Banks  and 
Associations  Safety  and  Soundness  Act 
of  1992).  Additionally,  each  year  the 
FCA  will  distribute  a  bookletter  to  all 
FCS  banks  that  communicates  ''le  CPI 
adjusted  bank  director  statutory 
compensation  limit. 

(c)  A  waiver  of  the  compensation 
limitation  prescribed  by  section  4.21  of 
the  Act  may  be  granted  under 
exceptional  circumstances  as  approved 
on  a  case-by-case  basis  by  the  FCA. 
However,  the  FCA  shall  not  grant  a 
waiver  that  allows  a  bank  to  pay  any 
director  in  excess  of  30  percent  more 
than  the  statutory  maximum 
compensation  as  determined  in 
accordance  with  paragraph  (b)  of  this 
section.  A  waiver  approval  shall 
precede  any  payments  by  the  bank  to  its 
directoris)  that  exceed  the  maximum 
limitation  determined  in  paragraph  (b) 
of  this  section.  A  bank  seeking  a  waiver 
shall  provide  the  FCA  Chairman  with  a 
written  request  that: 

(1)  Describes  and  explains  the 
exceptional  circumstance(s)  that  the 
bank  believes  necessitates  a  waiver  of 
section  4.21  of  the  Act; 

(2)  States  the  amount  and  the  terms 
and  conditions  (if  any)  of  the  proposed 
compensation  level  for  each  director 
that  would  exceed  the  statutory 
maximum  determined  in  accordance 
with  paragraph  (b)  of  this  section;  and 

(3)  Justifies  the  compensation  level  of 
each  director  that  would  exceed  the 
statutory  limitation  based  on  the 
extraordinary  time  and  ser\'ice  devoted 
to  bank  business. 

The  FCA  shall  respond  to  written 
requests  within  60  days  of  receipt  of  the 
preceding  information  and  the  receipt  of 
any  other  additional  information 
reouested  by  the  FCA. 

(d)  Each  bank  board  shall  adopt  a 
written  policy  regarding  compensation 
of  bank  directors.  The  policy  shall 
address,  at  a  minimum,  the  following 
areas: 

(1)  The  activities  or  functions  for 
which  attendance  is  necessary  and 


appropriate  and  may  be  compensated, 
except  that  a  Farm  Credit  System  bank 
shall  not  compjensate  any  director  for 
rendering  services  on  behalf  of  any 
other  Farm  Credit  System  institution  or 
a  cooperative  of  which  the  director  is  a 
member,  or  for  performing  other 
assignments  of  a  non-official  nature: 

(2)  The  methodology  for  determining 
each  director's  rate  of  compensation; 
and 

(3)  The  exceptional  circumstances 
under  which  the  board  would  seek  a 
waiver  of  the  statutory  limitation  on 
bank  director  compensation  for  any  of 
its  directors  and  any  limitations  or 
conditions  the  board  wishes  to  place  on 
the  availability  of  such  waivers. 

(e)  Directors  may  also  be  reimbursed 
for  reasonable  travel,  subsistence,  and 
other  related  expenses  in  accordance 
with  the  policy  adopted  pursuant  to 
§618.8270  of  this  chapter. 

PART  618— GENERAL  PROVISIONS 

3.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5.  1.11.  1.12.  2.2.  2.4, 
2.5,  2.12.  3.1.  3.7,  4.12.  4.13A.  4.25.  4  29.  5.9. 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C 
2013,  2019.  2020.  2073,  2075.  2076,  2093. 
2122.  2128,  2183.  2200.  2211.  2218.  2243 
2244.  2252). 

Subpart  F— Miscellaneous  Provisions 

4.  Section  618.8270  is  revised  to  read 
as  follows: 

§  618.B270    Travel,  subsistence,  and  other 
related  expenses. 

(a)  Each  Farm  Credit  institution  board 
shall  develop  a  written  policy  and 
maintain  written  records  regarding  the 
reimbursement  of  U-avel,  subsistence, 
and  other  related  expenses  to  its 
directors,  officers,  and  employees.  The 
policy  shall  address,  at  a  minimum,  the 
authorized  purposes  for  which 
reimbursement  of  travel,  subsistence, 
and  other  related  expenses  may  be  made 
and  the  guidelines  and  limitations  on 
reimbursement. 

(b)  Each  board  shall  require  a  review  * 
by  the  institution's  internal  auditor  (or 
person  designated  by  the  board)  of  at 
least  a  sampling  of  the  records 
maintained  pursuant  to  paragraph  (a)  of 
this  section  to  determine  if  the  policies 
are  being  consistently  followed.  This 
review  shall  be  conducted  at  lea.st 
annually,  with  the  results  reported  to 
the  board  audit  committee  or  the  full 
board,  if  the  board  does  not  have  an 
audit  committee. 
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PART  620— DISCLOSURE  TO 
SHAREHOLDERS 


5.  The  authority 
continues  to  read 


Authority:  Sees.  5 
Farm  Credit  Act  (12  I 
2279aa-11);  sec424 
Stat.  1568. 1656. 

6.  Section  620.5 
revising  paragraph 


( ;itation  for  part  620 
follows: 

5.19,  8.11  of  the 
S.C  2252.  2254. 
fPub.  L.  100-233,101 


ai> 


17 


§  620.5    Contents  of  jthe  annual  report  to 
shareholders. 


of  directors  and 


(i)  Compensatior 
senior  officers. 

(1)  Director  com Aensotio 
the  arrangements  under 


Name  o1 


individual  or  No.  in  group 


(a) 


CEO 


Aggregate  No.  ot  Senior  Officers 
(X)  

(X)  ..: 

(X)     ....: 


(A)  Report  the  to 
compensation  paid 
each  component 
to  the  institution's 
officer  (CEO)  for 
completed  fiscal  y 
individual.  If  more 
served  in  the  ca 
any  given  fiscal 
compensation  disc 
provided  for  each 
disclosure  need ' 
CEO  whose  salary 
annualized  salary 
served  in  that  ca 
do  not  exceed  $15( 
annually  to  reflect 
Consumer  Price 


pa: 


consumers,  as 
of  Labor  Statistics, 
individually  discli 
compensation 
adjusted  in  the  fol 
Current  year's  comt»ensation 
threshold  =  Prior 
disclosure  threshold 
prior'  year's  annua 
change  in  the  CPl 
consumers.  The 
shall  iierve  as  the 
subsequent  CPI  ad  ustments 
$150,000  compens  ition 
threshold. 


amended  by 
i)  to  read  as  follows: 


ion.  Describe 
which  directors 


of  the  institution  are  compensated  for 
all  services  as  a  director  (including  total 
cash  compensation  and  any  noncash 
compensation  that  exceeds  10  percent  of 
total  compensation)  and  state  the  total 
cash  compensation  paid  to  all  directors 
as  a  group  during  the  last  fiscal  year.  If 
applicable,  describe  any  exceptional 
circumstances  under  which  a  waiver  of 
section  4.21  of  the  Act  was  granted  by 
the  FCA.  For  each  director,  state: 

(i)  The  number  of  days  served  at 
board  meetings; 

(ii)  The  total  number  of  days  served 
in  other  official  activities; 

(iii)  The  total  compensation  paid  to 
each  director  during  the  last  fiscal  year. 

Summary  Compensation  Table 


(2)  Senior  officer  compensation. 
Disclose  the  information  on  senior 
officer  compensation  and  compensation 
plans  as  required  by  this  paragraph. 
Farm  Credit  System  associations  may 
disclose  the  information  required  by 
this  paragraph  in  the  Association 
Annual  Meeting  Information  Statement 
(AAMIS),  but  must  include  a  reference 
in  the  annual  report  stating  that  the 
senior  officer  compensation  information 
is  included  in  the  AAMIS. 

(i)  The  institution  shall  disclose  the 
total  amount  of  compensation  paid  to 
senior  officers  in  substantially  the  same 
manner  as  the  tabular  form  specified  in 
the  following  Summary  Compensation 
Table  (table): 


Year 


(b) 


199X 
199X 
199X 

199X 
199X 
199X 


Annual 


Salary 
(c) 


Bonus 
(«J) 


Deferred/per- 
quisites 

(e) 


Other 
(t) 


Total 

(g) 


al  amount  of 
and  the  amount  of 
o^compensation  paid 
Jiief  executive 
of  the  last  3 
,  naming  the 
than  one  person 
pa(^ty  of  CEO  during 
individual 
osures  must  be 
(fEO.  Except  that,  no 

rovided  for  any 
I  ind  bonus  (or 
d  bonus,  if  the  CEO 
ity  less  than  a  year) 
,000.  adjusted 
iianges  in  the 
In  [ex  (CPI)  for  all  urban 
pub  ished  by  the  Bureau 
The  threshold  for 
^gCEO 
infohnation  shall  be 


ea:h  > 
tars. 


yei  r 


be  p 


cnc 


swing  manner 

disclosure 
yjear's  compensation 
adjusted  by  the 
average  percent 
all  urban 
calendar  year 
year  for  making 
to  the 
disclosure 


ar 
1994 
base 


(B)  Report  the  aggregate  amount  of 
compensation  paid  and  the  components 
of  compensation  paid  during  each  of  the 
last  3  completed  fiscal  years  to  all  senior 
officers  as  a  group,  stating  the  number 
of  officers  in  the  group  without  naming 
them.  At  a  minimum,  disclose  the 
aggregate  amount  of  compensation  paid 
to  the  five  most  highly  compensated 
officers,  whether  or  not  designated  as  a 
senior  officer  by  the  board. 

(C)  Amounts  shown  as  "Salary" 
(column  (c))  and  "Bonus"  (column  (d)) 
shall  reflect  the  dollar  value  of  salary 
and  bonus  earned  by  the  senior  officer 
during  the  fiscal  year.  Amounts 
contributed  during  the  fiscal  year  by  the 
senior  officer  pursuant  to  a  plan 
established  under  section  401(k)  of  the 
Internal  Revenue  Code,  or  similar  plan, 
shall  be  included  in  the  salary  column 
or  bonus  column,  as  appropriate.  If  the 
amount  of  salary  or  bonus  earned  during 
the  fiscal  year  is  not  calculable  by  the 
time  the  report  is  prepared,  the 
reporting  institution  shall  provide  its 
best  estimate  of  the  compensation 
amount(s)  and  disclose  that  fact  in  a 
footnote  to  the  table. 

(D)  Amounts  shown  as  "deferred/ 
perquisites"  (column  (e))  shall  reflect 
the  dollar  value  of  other  annual 
compensation  not  properly  categorized 


as  salary  or  bonus,  including  but  not 
limited  to: 

(J)  Deferred  compensation  earned 
during  the  fiscal  year,  whether  or  not 
paid  in  cash;  or 

(2)  Perquisites  and  other  personal 
benefits  unless  the  aggregate  value  of 
such  (Compensation  is  the  lesser  of  either 
$25,000  or  10  percent  of  the  total  of 
annual  salary  and  bonus  reported  for  the 
senior  of^cer  in  columns  (c)  and  (d). 

(E)  Compensation  amounts  reported 
under  the  category  "Other"  (column  (f)) 
shall  reflect  the  dollar  value  of  all  other 
compensation  not  properly  reportable  in 
any  other  column.  Items  reported  in  this 
column  shall  be  specifically  identified 
and  described  in  a  footnote  to  the  table. 
Such  compensation  includes,  but  is  not 
limited  to: 

[1]  The  amount  paid  to  the  senior 
officer  pursuant  to  a  plan  or 
arrangement  in  connection  with  the 
resignation,  retirement,  or  termination 
of  such  officer's  employment  with  the 
institution;  or 

{2)  The  amount  of  contributions  by 
the  institution  on  behalf  of  the  senior 
officer  to  a  vested  or  unvested  defined 
contribution  plan  unless  the  plan  is 
made  available  to  all  employees  on  the 
same  basis. 
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(F)  Amounts  displayed  under  "Total" 
(column  (g))  shall  reflect  the  sum  total 
of  amounts  reported  in  columns  (c),  (d), 
(e),  and  (f). 

(ii)  Provide  a  description  of  all  plans 
pursuant  to  which  cash  or  noncash 
compensation  was  paid  or  distributed 
during  the  last  fiscal  year,  or  is 
proposed  to  be  paid  or  distributed  in  the 
future  for  performance  during  the  last 
fiscal  year,  to  those  individuals 
described  in  paragraph  (i)C2)(i)  of  this 
section.  The  description  of  each  plan 
must  include,  but  not  be  limited  to: 

(A)  A  summary  of  how  the  plan 
operates  and  who  is  covered  by  the 
plan; 

(B)  The  criteria  used  to  determine 
amounts  payable,  including  any 
performance  formula  or  measure; 

(C)  The  time  periods  over  which  the 
measurement  of  compensation  will  be 
determined; 

(D)  Payment  schedules;  and 

(E)  Any  material  amendments  to  the 
plan  during  the  last  fiscal  year. 

(iii)  The  annual  report  or  AAMIS  shall 
include  a  statement  that  disclosure  of 
information  on  the  total  compensation 
paid  during  the  last  fiscal  year  to  any 
senior  officer  or  to  any  other  officer 
included  in  the  aggregate  whose 
compensation  exceeds  $50,000  is 
available  and  will  be  disclosed  to 
shareholders  of  the  institution  and 
shareholders  of  related  associations  (if 
applicable)  upon  request. 

(3)  Travel,  subsistence,  and  other 
related  expenses. 

(i)  Briefly  describe  the  policy  adopted 
pursuant  to  §  618.8270  of  this  chapter 
addressing  reimbursements  for  travel, 
subsistence,  and  other  related  expenses 
as  it  applies  to  directors  and  senior 
officers.  The  report  shall  include  a 
statement  that  a  copy  of  the  policy  is 
available  to  shareholders  of  the 
institution  and  shareholders  of  related 
associations  (if  applicable)  upon 
request. 

(ii)  For  each  of  the  last  3  fiscal  years. 
state  the  aggregate  amount  of 
reimbursement  for  travel,  subsistence, 
and  other  related  expenses  for  all 
directors  as  a  group. 
•       •        •        •        • 

Dated:  July  15,  1994. 
Curtis  M.  Aiidereon, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  94-17906  Filed  7-21-94;  8:45  am) 
BILUNO  COOe  e7M^H-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  101 

Delegations  of  Authority:  Surety 
Guarantees 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 


summary:  The  Small  Business 
Administration  (SBA)  is  extending  its 
delegations  of  authority  for  guaranteeing 
sureties  against  a  portion  of  the  losses 
resulting  from  the  breach  of  bid, 
payment  or  performance  bonds  on 
contracts  to  include  the  District  Director 
and  the  Assistant  District  Director  for 
Economic  Development  in  certain 
specified  district  offices. 

EFFECTIVE  DATE:  This  nile  is  effective  on 
July  22,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  D.  Kleeschulte,  Associate 
Administrator,  Office  of  Surety 
Guarantees.  U.S.  Small  Business 
Administration,  409  3rd  Street  SW.. 
Washington.  DC  20416,  (202)  205-6540. 
SUPPLEMENTARY  INFORMATION:  SBA  is 
expanding  its  delegations  of  authority 
for  guaranteeing  sureties  against  a 
portion  of  the  losses  resulting  from  the 
breach  of  bid,  payment  or  performance 
bonds  on  contracts.  Under  the 
amendment  the  District  Director  and  the 
Assistant  District  Director  for  Economic 
Development  in  the  following  District 
Offices  have  been  delegated  such 
authority  for  contracts  not  to  exceed 
$1,250,000:  Boston, -MA;  New  York,  NY; 
Philadelphia  (King  of  Prussia).  PA; 
Atlanta.  GA;  Chicago.  IL;  Dallas.  TX; 
Kansas  City.  MO;  Denver,  CO;  San 
Francisco.  CA;  and  Seattle.  WA. 
Because  this  final  rule  governs 
matters  of  agency  organization, 
management  and  personnel  and  makes 
no  substantive  change  in  SBA's 
regulations.  SBA  is  not  required  to 
determine  if  these  changes  constitute  a 
major  or  significant  rule  for  purposes  of 
Executive  Order  12866.  to  determine  if 
they  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  or  to  perform 
a  Federalism  assessment  pursuant  to 
Executive  Order  12612.  SBA  certifies 
that  these  changes  will  not  impose  a 
new  recordkeeping  or  reporting 
requirement  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  CH  35). 

SBA  is  publishing  this  regulation 
governing  agency  organization, 
procedure  and  practice  as  a  final  rule 
without  opportunity  for  notice  and 
public  comment  pursuant  to  5  U.S.C 
553(b)(A).  The  rule  will  be  effective 
upon  publication  to  expedite  the  more 


efficient  processing  of  applications  for 
surety  guarantees. 

List  of  Subjects  in  13  CFR  Part  101 

Authority  delegations  (Government 
agencies);  Administrative  practice  and 
procedure;  Organization  and  functions 
(Government  agencies). 

Part  101  of  title  13.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  101— [AMENDED] 

1.  The  authority  citations  for  part  101 
continue  to  read  as  follows: 

Authority:  Sees.  4  and  5,  Pub.  L  85-536. 
72  Stat.  384  and  385  (15  U.S.C.  633  and  634. 
as  amended):  sec.  308.  Pub.  L.  85-699,  72 
Stat.  694  (15  U.S.C.  687.  as  amended):  sec. 
5(bKll).  Pub.  L.  93-386  (August  23. 1974): 
and  5  U.S.C.  552. 

2.  Section  101.3-2  is  revised  in  Part 
III.-  Section  C.  by  redesignating  items 
1(c)  through  1(f)  as  1(e)  through  1(h)  and 
by  inserting  items  1(c)  and  1(d)  to  read 
as  follows: 

§  101.3-2    Delegations  of  auttKKlty  to 
conduct  program  activities  In  field  offices. 


PART  lll-OTHER  FINANCIAL  AND 
GUARANTY  PROGRAMS 


Section  0— Surety  Guarantee 

*        •        •        •       • 

c.  District  Director  for  the  following 

District  Offices:  Boston.  MA:  New 
York.  NY:  Philadelphia  (King  of 
Prussia).  PA;  Atlanta.  GA;  Chicago, 
IL;  Dallas,  TX;  Kansas  City.  MO: 
Denver.  CO;  San  Francisco.  CA, 
and  Seattle,  WA $1,250,000 

d.  Assistant  District  Director  for 

Economic  Development  for  the 
following  District  Offices:  Boston. 
MA;  New  York.  NY;  Philadelphia 
(King  of  Prussia).  PA:  Atlanta.  GA. 
Chicago,  IL;  Dallas.  TX;  Kansas    . 
City.  MO;  Denver.  CO;  San 
Francisco.  CA;  and  Seattle.  WA 

•. $1,250,000 

•         *         «         •         ♦ 

Dated:  July  1?.  1994. 
Cassandra  M.  Pulley,  "^ 

Acting  Administrator. 

(FR  Doc.  94-17702  Filed  7-21-94:  8:45  ami 
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DEPARTMENT  OF 
Federal  Aviation 
14CFRPart39 


[Docket  No.  94  NM  9»-AD;  Amendment 
39-8980;  AD  94-15-09] 
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1 BANSPORTATION 
A<  ministration 


Airworthiness 
Model  ATR72  Serie^ 


Directives;  Aerospatiale 
Airplanes 


DOr 


AGENCY:  Federal  Av 
Administration 
ACTION:  Final  rule; 
comments. 


ation 

r. 

rfequest  for 


SUMMARY:  This  amei  idment  adopts  a 
new  airworthiness  c  irective  (AD)  that  is 
applicable  to  all  Aei  ospatiale  Model 
ATR72  series  airpla  les.  This  action 
requires  inspections  to  detect  damage, 
corrosion,  or  crackii  ig  of  the  hinge  pin 
on  each  shoclc  absoner  on  the  main 
landing  gear  (MLG)Jand  repair  or 
replacement  of  the  fins,  if  necessary. 
This  amendment  is  jrompted  by  reports 
of  rupture  of  certair  hinge  pins  due  to 
stress  corrosion  of  t  le  pins  in  the  shock 
absorber  on  the  MLi  J  on  Model  ATR72 
series  airplanes.  Thi !  actions  specified  in 
this  AD  are  intende  1  to  prevent  loss  of 
the  MLG  during  a  h  ird  landing  due  to 
malfunction  of  the  :  hock  absorber  on 
the  MLG. 

DATES:  Effective  Au  >ust  8,  1994.  The 
incorporation  by  re  erence  of  certain 
publications  listed  n  the  regulations  is 
approved  by  the  Dii  ector  of  the  Federal 
Register  as  of  Augui  t  8. 1994. 

Comments  for  mc  lusion  in  the  Rules 
Docket  mu-st  be  rec<  ived  on  or  before 
September  20. 1994 , 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Fee  eral  Aviation 
Administration  (FA  A).  Transport 
Airplane  Directorat  s.  ANM-103, 
Attention:  Rules  Dc  cket  Na  94-NM- 
95-AD.  1601  Lind  i  ivenue,  SW.. 
Ronton,  Washingtoi  i  98055-4056. 

The  service  infor  nation  referenced  in 
this  AD  may  be  obt  lined  from  Technical 
Publications  Depari  ment.  Messier-Eram, 
Zone  Aeronautique  Luis  Breget,  B.P.  10, 
78142  Velizy  Cede) ,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Aii  plane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  t  ta  Office  of  the 
Federal  Register.  8(  0  North  Capitol 
Street.  NW.,  suite  7  )0,  Washington.  DC. 
FOR  FURTHER  INFORI  lATKDN  CONTACT:  Sam 
Grober.  Aerospace  iingineer. 
Standardization  Briinch,  ANM-113, 
FAA,  Transport  Aii  plane  Directorate, 
1601  Lind  Avenue,  SW.  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1187; fa>  (206)  227-1320. 
SUPPLEMENTARY  INF<  }RMAT10N:  The 
Direction  General**  de  I'Aviation  Qvile 


(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Aerospatiale  Model  ATR72 
series  airplanes.  The  DGAC  advises  that 
it  has  received  reports  of  rupture  of  the 
upper  hinge  pins  in  the  shock  absorber 
on  the  main  landing  gear  (MLG)  on 
Model  ATR72  series  airplanes. 
Investigation  revealed  that  these  hinge 
pins  ruptured  due  to  stress  corrosion 
inside  the  pin.  Corrosion  inside  the 
hinge  pins,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
malfunction  of  the  shock  absorber  on 
the  MLG.  This  condition,  if  not 
corrected,  could  result  in  loss  of  the 
MLG  during  a  hard  landing. 

Avions  de  Transport  Regional  (ATR) 
has  issued  Service  Bulletin  ATR72-32- 
1025,  dated  April  5. 1994.  This  service 
bulletin  references  Messier-Bugatti 
Service  Bulletin  631-32-099.  dated 
April  12. 1994.  for  additional  service 
information.  The  Messier-Bugatti 
service  bulletin  describes  procedures  for 
repetitive  visual  inspections  (using  a 
borescope)  to  detect  damage  to  the 
protective  treatments  on  the  inside 
diameter  of  the  hinge  pin  on  each,  shock 
absorber  on  the  MLG.  The  service 
bulletin  describes  procedures  for 
stripping  any  damaged  protective 
treatments  to  determine  if  the  base 
metal  is  corroded,  completing  a  paint 
scheme  of  the  damaged  area,  and 
reinstalling  any  pin  on  which  no 
corrosion  of  the  base  metalis  found.  For 
pins  on  which  the  base  metal  is 
corroded,  the  service  bulletin  describes 
procediu^s  for  removal  of  the  corrosion 
and  a  dye  penetrant  or  fluorescent 
penetrant  inspection  to  detect  cracking 
of  the  pin;  repair  or  replacement  of  any 
uncracked  pin;  and  replacement  of  any 
cracked  pin  with  a  serviceable  pin. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  Airworthiness  Directive  94-065- 
020(B).  dated  March  30, 1994,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type-certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  EXiAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  ofthe  MLG  during  a  hard 
landing.  This  AD  requires  repetitive 
visual  inspections  (using  a  borescope)  to 
detect  damage  to  the  protective 
treatments  on  the  inside  diameter  of  the 
hinge  pin  on  each  shock  absorber  on  the 
MLG.  This  AD  also  requires  stripping 
any  damaged  protective  treatments  to 
determine  if  the  base  metal  is  corroded. 
For  pins  on  which  the  base  metal  is  not 
corroded,  this  AD  requires  completion 
of  a  paint  scheme  of  the  damaged  area 
and  reinstallation  of  the  pin.  For  pins  on 
which  the  base  metal  is  corroded,  this 
AD  requires  removal  of  the  corrosion 
and  a  dye  penetrant  or  fluorescent 
penetrant  inspection  to  detect  cracking 
of  the  pin;-repair  of  replacement  of  any 
uncracked  pin;  and  replacement  of  any 
cracked  pin  with  a  serviceable  pin.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  Messier-Bugatti 
service  bulletin  described  previously. 

Messier-Bugatti  advises  that  a 
modification  of  the  link  between  the 
shock  absorber  and  the  universal  joint  is 
currently  under  study.  Therefore,  this 
AD  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
the  irrimediate  adoption  of  this 
regulation,  it  is  fdund  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.        .• 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  viewjs,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRSsaiES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  ofthe  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  bpth  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-95-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  pdwer  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

List  of  Subjects  in  14  CFR  Part  39 


Adoption  of  the  Amendment 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

'Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


94-15-09  Aerospatiale:  Amendment  39- 
8980.  Docket  94-NM-95-AD. 

Applicability:  All  Model  ATR72  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  ofthe  main  landing  gear 
(MLG)  during  a  hard  landing,  accomplish  the 
following: 

(a)  Perform  a  visual  inspection  (using  a 
borescope)  to  detect  damage  to  the  protective 
treatments  on  the  inside  diameter  of  the 
upper  hinge  pins  on  each  shock  absorber  on 
the  MU;.  in  accordance  with  Messier-Bugatti 
.  Service  Bulletin  631-32-099.  dated  April  U. 

1994,  at  the  time  specified  in  paragraph 
-  ta)(l),  (a)(2),  or  (a)(3)  of  this  AD,  as 
applicable.  Repeat  this  inspection  thereafter 
at  intervals  not  to  exceed  4,000  landings. 

(1)  For  airplanes  on  which  the  MLG  has 
accumulated  more  than  9.000  total  landings 
as  of  the  effective  date  of  this  AD:  Inspect 
within  300  landings  after  the  effective  date  of 
this  AD. 

(2)  For  airplanes  on  which  the  MLG  has 
accumulated  6,000  or  more  total  landings  but 
less  than  or  equal  to  9.000  total  landings  as 
ofthe  effective  date  of  this  AD:  Inspect  prior 
to  the  accumulation  of  9,300  total  landings. 
or  within  1,000  landings  after  the  effective 
date  of  this  AD.  whichever  occurs  first. 

(3)  For  airplanes  on  which  the  MLG  has 
accumulated  less  than  6.000  total  landings  as 
of  the  effective  date  of  this  AD:  Inspect  prior 
to  the  accumulation  of  7,000  total  landings 
or  within  3,000  landings  after  the  effective 
date  of  this  AD.  whichever  occurs  later. 

(b)  If  no  damaged  protective  treatment  is 
found,  prior  to  further  fiight.  reinstall  the 
grease  duct  and  fill  the  cavity  between  the 
pin  and  the  grease  duct  with  grease  in 
accordance  with  Messier-Bugatti  Service  ■ 
Bulletin  631-32-099.  dated  April  12. 1994. 
Thereafter,  perform  the  repetitive  inspections 
required  by  paragraph  (a)  of  this  AD. 

(c)  If  any  damaged  protective  treatment  is 
found,  prior  to  further  flight,  strip  the 
damaged  protective  treatment  to  determine  if 
the  base  metal  is  corroded,  in  accordance 
with  Messier-Bugatti  Service  Bulletin  631- 
32-099,  dated  April  12. 1994. 

(1)  If  no  corrosion  ofthe  base  metal  is 
found,  within  250  landings,  complete  a  paint 
scheme  of  the  damaged  area,  reinstall  the 
grease  duct,  and  fill  the  cavity  between  the 
pin  and  the  grease  duct  with  grease  in 
accordance  with  the  service  bulletin. 
Thereafter,  perform  the  repetitive  inspections 
required  by  paragraph  (a)  of  this  AD. 


(2)  If  any  corrosion  ofthe  base  metal  is 
found,  prior  to  further  flight,  remove  the 
corrosion,  and  perfomi  a  dye  penetrant  or  a 
fluorescent  penetrant  inspection  to  detect 
cracking  ofthe  pin.  in  accordance  with  the 
service  bulletin. 

(i)  If  no  crack  is  found,  accomplish  either 
paragraph  (c)(2)(i)(A)  or  (c)(2)(i)(B)  of  this  AD 
in  accordance  with  the  service  bulletin. 
Thereafter,  perform  the  repetitive  inspections 
required  by  paragraph  (a)  of  this  AD. 

(A)  Prior  to  further  flight,  repair  the  hinge 
pin;  or 

(B)  Within  50  landings  after  performing  the 
inspection  required  by  paragraph  (c)(2)  of 
this  AD.  replace  the  hinge  pin  with  a 
serviceable  pin. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  replace  the  hinge  pin  with  a 
serviceable  pin  in  accordance  with  the 
service  bulletin.  Thereafter,  perform  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD.  r-     6    f 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  i  f  approved  by  the  Manager.    ' 
Standardization  Branch.  ANM-llS.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  fe-om  the  Standardization  Branch 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
ofthe  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Messier-Bugatti  Service  Bulletin  631- 
32-099.  dated  April  12, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Technical  Publications  Department.  Messier- 
Eram,  Zone  Aeronautique  Luis  Breget.  B.P. 
10,  78142  Velizy  Cedex,  France.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
August  8. 1994. 

Issued  in  Renton,  Washington,  on  lulv  15 
1994. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  CertificaUon  Service. 
IFR  Doc.  94-17766  Filed  7-21-94;  8:45  am) 
BILUNO  CODE  4910-13-U 
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14  CFR  Part  97 

[Docket  Na  27828;  A^tt.  Na  1612] 

Standard  Instrumejit  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  A\iiation 
Administration  (Fi^),  DOT. 
action:  Final  rule. 


SUMMARY:  This  ame  ndnient  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regi  latory  actions  are 
needed  because  of  I  he  adoption  of  new 
or  revised  criteria.  <  ir  because  of  changes 
occurring  in  the  Na  tional  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  cjianges  in  air  traffic 
requirements.  Thesfe  changes  are 
designed  to  provide  safe  and  efficient 
airspace  and  to 
perations  under 
les  at  the  aRected 


use  of  the  navigabl 
promote  safe  flight 
instrument  flight 
airports. 

DATES:  An  effectiv 
is  specified  in  the 
provisions 
Incorporation  by 


I  date  for  each  SLAP 
lendatory 

sference-approved 
by  the  Director  of  tke  Federal  Register 
on  December  31,  l480,  and  reapproved 
as  of  January  1, 1982. 
AOORESSFS:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  fellows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW. 
Washington,  DC  20  591 ; 

2.  The  FAA  Regi  )nal  Office  of  the 
region  in  which  th(  <  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  tl  le  SIAP. 

For  Purchase 

Individual  SlAP^opies  may  be 
obtained  from: 

1.  FAA  Public  Injquiry 
200),  FAA  Headqu  irti 
Independence  Ave  lue 
Washington,  DC  2(  591 

2.  The  FAA  Regi  anal 
region  in  which  thi  i 
located. 


By  Subscription 
Copies  of  all  Sli^s,  mailed  once 


every  2  weeks,  are 


Center  (APA- 
ers  Building,  800 
,SW., 
:  or 

Office  of  the 
affected  airport  is 


"or  sale  by  the 


Superintendent  of  Documents,  U.S. 
Government  Printi  ig  Office, 
Washington,  DC  2(1402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Proci  sdiu-es  Standards 


Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  pubUshed 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 


anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (31 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  July  18, 1994. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25, 97.27, 97.29, 97.31, 97.33 
and  97.35    [Amended] 

Bv  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 
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.  Effective  Oct  13. 1994 

Trinidad.  CO.  Perry  Stokes.  NDB-A.  Amdt  2 
Trinidad.  CO,  Perry  Stokes,  DP  Rwv  21 

Amdt  1.  CANCELLED 
Belle  Plaine.  lA.  Belle  Plaine  Muni;  VOR/ 

DME-A.Orig 
[amestown,  NY.  Chautauqua  County,  VOR/ 

DME  RNAV  RVVY  13.  Amdt  3 
Jamestown,  NY.  Chautauqua  County.  VOR/ 

DME  RNAV  RWY  31.  Amdt  2 
Greenwood.  SC.  Greenwood  County.  VOR 

Rwy9,  Amdtl3 
Greenwood.  SC,  Greenwood  County.  VOR 

Rwy27,  Amdtl2 
Greenwood.  SC.  Greenwood  County  NDB 

Rwy  27.  Amdt  1 
Panhandle.  TX,  Panhandle-Carson  County. 

VOR  RVVY  17.  Orig 

.  ■  Effective  Sep  15. 1994 

Abbeville.  LA.  Abbeville  Municipal.  VOR/ 

DME-A.  Amdt  1 
Abbeville.  LA,  Abbeville  Municipal.  VOR/ 

DME-B.  Amdt  1 
Lagrange.  TX.  Fayette  Regional  Air  Center. 

VOR/DME-A.  Orig 
Waco,  TX,  Mc  Gregor  Muni.  VOR  RWY  1 7 

Amdt  B 
Waco.  TX.  Mc  Gregor  Muni.  RADAR-1 

Amdt  1 

.  :  .  Effective  Aug  18.  1994 
Aibertville.  AL.  The  Albertville  Muni- 
Thomas  J.  Brumlik  Field.  NDB-A.  Amdt  3 
Ormond  Beach,  FL,  Ormond  Beach  Muni 

VOR  Rwy  6.  Amdt  10,  CANCELLED 
Williston.  FL.  Williston  Muni.  VOR/DME  or 

GPS  Rwy  22.  Amdt  1   . 
Boise.  ID,  Boise  Air  Terminal  (Gowen  Field) 
LOC/DME  BC  Rwy  28L.  Amdt  5. 
CANCELLED 
Boise.  ID.  Boise  Air  Terminal  (Gowen  Field) 

LOC  BC  Rwy  28L.  Orig 
Dowagiac.  MI.  Dowagiac  Municipal.  VOR-A 

Amdt  9 
Dowagiac.  MI.  Dowagiac  Municipal.  VOR/ 

DME  RNAV  RVVY  27,  Amdt  6 
Gothenburg,  NE.  Quinn  Field.  VOR-A.  Amdt 

1 
Gothenbui:g,  NE.  Quinn  Field.  NDB  RVVY  32 

Amdri 
Cincinnati.  OH.  Cincinnati-Blue  Ash,  VOR 

RVVY  24.  Amdt  5 
Shelbyville.  TN.  ShelbyTille  Municipal.  VOR 

Rwy  18.  Amdt  5 
Shelbyville.  TN.  Shelbyville  Municipal 

VOR/DME  Rwy  18,  Amdt  4 
Shelbyville,  TN.  Shelbyville  Municipal.  VOR 

or  GPS  Rwy  36,  Amdt  15 
Somerville,  TN,  Fayette  County.  NDB  Rwy 

18.  Orig 
Superior,  VVI.  Richard  I  Bong,  NDB  RVVY  31 

Amdt  4 
Superior.  VVI.  Richard  I  Bong,  VOR/DME 

RVVY  31,  Amdt  1  CAiNCELLED 
Superior.  VVI,  Richard  I  Bong.  VOK  RVVY  13 
Amdt  3,  CANCELLED 

.     Effective  Jul  12.  1994 

Monterey.  CA,  Monterey  Peninsula,  ILS  RVVY 
lOR.  Amdt  26 

Note:  The  FAA  published  amendments  in 
Docket  No.  27813.  Amdt.  No.  1610  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  59 
No.  131.  Page  35249:  dated  Monday.  July  ll", 
1994)  under  Sections  97.23  and  97.25 


Effective  18  AUG  94  which  are  hereby 

amended  as  follows: 

Farmingdale,  NY.  Republic.  LOC  BC  RVVY 

32,  Amdt.  3.  CANCELLED  change  to  foe  BC 

RVVY  32.  Amdt.  4.  CANCELLED 
Paris.  TX,  Cox  Fid.  VOR  RVVY  35,  Orig 

change  to  VOR  OR  GPS  RVVY  35,  Orig 

[FR  Doc.  94-17871  Filed  7-21-94:  8:45  ami 

BtLUNG  CODE  49tO-13-M 


14  CFR  Part  97 

[Docket  No.  27829;  Amdt  No.  1613J 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments . 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  TheseTegulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  bv  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
20Q).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U-.S. 
Government  Printing  Office. 
Washington.  IX:  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARV  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (Sl/ys).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal" 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SL\Ps,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporar>- 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
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FDC/P  NOTAMs.  th  b  respective  FIXVT 
NOTAMs  have  beer  cancelled. 

The  FDC/P  NOT/  Ms  for  the  SIAPs 
contained  in  this  an  lendment  are  based 
on  the  criteria  cont^ned  in  the  U.S. 
Standard  for  Termiiial  Instrument 


Approach  Procedu 
developing  these 
by  FDC/P  NOTAMi 
were  applied  to  on! 
conditions  existing 
airports.  All  SLAP  ai 
rule  have  been  pre 
FAA  in  a  National 
(FDC)  Notice  to  Ai 
emergency  action  o 
safety  relating  d 
aeronautical  charts 
which  created  the 
SIAP  amendments 
them  effective  in 
Further,  the  S; 
amendment  are  ba 
contained  in  the 


(TERPS).  In 
irt  changes  to  SIAPs 
the  TERPS  criteria 
these  specific 
t  the  affected 
lendments  in  this 
ously  issued  by  the 
ight  Data  Center 
len  (NOT AM)  as  an 
immediate  flight 
:ly  to  published 
The  circumstances 
for  all  these 

uires  making 

than  30  days. 
contained  in  this 
)d  on  the  criteria 

S.  Because  of  the 


close  and  immediate  relationship 
between  these  SIAf  s  and  safety  in  air 
commerce,  I  Hnd  th  it  notice  and  public 
procedure  before  ac  opting  these  SIAPs 
are  unnecessary,  in  practicable,  and 
contrary  to  the  pub  ic  interest  and, 
where  applicable,  t  lat  good  cause  exists 
for  making  these  SI  \Ps  effective  in  less 
than  30  days. 


FDC  date 


07/06/94  ... 

07/05/94  ... 
07105m  ... 

07/05/94  ... 

07/05/94  ... 

07/05/94  ... 

07/05m  ... 
07/05/94  ... 

07/06«4  ... 
07/06/94  ... 
07A)6/94  ... 

07/07/94  ... 

07/07/94  ... 

07/C7/94  ... 
07/12/94  ... 


State 


AK 

AK 
AK 

AK 

AK 

AK 

AK 
AK 

ME 

Ml 

Ml 

Ml 

OH 

OH 
HI 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  July  18, 1994. 
Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348. 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  Identified  as  follows: 

.  .  .  Effective  Upon  Publication. 


City 


AmtJier 


Gustavus 
Gustavus 


Mekoryuk  ... 

Mekoryuk  ... 

Stiishmaref 

Shtshmaref 
Valdez 


Aubum-Lewiston 

NHes „ 

Niles 


Benton  Harbor  .... 

New  Philadelphia 

New  Philadelphia 
Lanai  City  


Airport 


Ambier 


Gustavus 
Gustavus 


Mekoryuk  ... 

Mekoryuk  ... 

Shishmaref 

Shtshmaref 
VakJez 


AutxjrrvLewiston  Muni 
Jerry  Tyler  Memorial ... 
Jerry  Tyler  Memorial ... 


Ross  Riekt-Twin  Cities 
Harry  Clever  FiekJ  


Harry  Clever  FieW 
Lanai 


FDC  No. 


FDC  4/3387 

FDC  4/3385 
FDC  4/3386 

FDC  4/3383 

FDC  4/3384 

FDC  4/3380 

FDC  4/3381 
FDC  4/3379 

FDC  4/3419 
FDC  4/3407 
FDC  4/3408 

FDC  4/3431 

FDC  4/3432 

FDC  4/3433 
FDC  4/3560 


SIAP 


NDB  Rwy  36,  Amdt 

1... 
NDB-A.  Amdt  3... 
VOR/DME-B,  Amdt 

3A... 
NDB  Rwy  23,  Amdt 

1A... 
NDB/DME-A,  Amdt 

2A... 
NDB  Rwy  23,  Orig- 

A... 
NDB  Rwy  5,  Orig-A... 
LDA/DME-C,  Amdt 

3... 
VOR/DME-A,  Orig... 
VOR  Rwy  3,  Amdt  7... 
VOR  Rwy  21,  Amdt 

3... 
ILS  Rwy  27,  Amdt 

6B... 
VOR/DME-B,  Amdt 

2... 
VOR-A,  Orig... 
VOR  or  TACAN  Rwy 

3,  Amdt  6... 
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BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

AcVlON:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  disclosure  of  official  records 
in  order  to  delegate  authority  to  certain 
officials  within  the  agency  for 
disclosure  to  foreign  governments. 
EFFECTWE  DATE:  July  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Rawlings.  Division  of 
Management  Systems  and  Policy  (HFA- 
340).  Food  and  Drug  Administration. 
5600  Fishers  Lane,  RockviUe.  MD 
20857.  301-443^976. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  19, 1993 
(58  FR  61598).  FDA  published  a  final 
rule  amending  the  regulations  in  §  20.89 
(21  CFR  20.89),  effective  December  20. 
1993,  to  provide  that  the  Commissioner 
of  Food  and  Drugs  (the  Commissioner) 
may  designate  any  other  FDA  officer  or 
employee  to  act  on  the  Commissioner's 
behalf  to  authorize  the  nonpublic 
disclosure,  under  certain  specified 
conditions,  of  confidential  commercial 
information  submitted  to  FDA  or 
incorporated  into  agency-prepared 
records.  This  amendment  permits  such 
disclosure  to  foreign  goverrunent 
officials  who  perform  counterpart 
functions  to  FDA  as  part  of  cooperative 
law  enforcement  or  regulatory  efforts. 
The  amendment  also  permits  the 
disclosure  of  trade  secret  information  to 
visiting  foreign  scientists  under  certain 
limited  conditions.  Section  5.23 
Disclosure  of  official  records  (21  CFR 
5.23)  is  being  revised  to  add  §  20.89(c) 
to  the  sections  already  referenced  in 
§  5.23(a),  and  to  list  those  officials 
authorized  to  make  such  disclosures. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 


List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
■    functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

/f     1.  The  authority  citation  for  21  CFR 
^part  5  continues  to  read  as  follows: 
■'     Authority:  5  U.S.C.  504.  552.  App.  2  7 
U.S.C  138a.  2271: 15  U.S.C  638. 1261-1282 
3701-371  la;  sees.  2-12  of  the  Fair  Packagine 
and  Labeling  Act  (15  U.S.C.  1451-1461):  21 
U.S.C.  41-50.  61-63. 141-149.  467f,  679(b) 
801-886. 1031-1309:  sees.  201-903  of  the  ' 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
use.  321-394):  35  U.S.C.  156;  sees.  301 
302.  303.  307.  310.  311.  351.  352.  361.  362 
1701-1706.  2101.  2125.  2127.  2128  of  the  ' 
Pubhe  Health  Serviee  Act  (42  U.S.C  241 
242.  242a.  2421.  242n.  243.  262.  263,  264" 
265.  300U-300U-5.  300aa-l.  300aa-25 
300aa-27.  300aa-28):  42  U.S.C.  1395y 
3246b.  4332.  4831(a).  10007-10008:  E  O 
11490.  11921,  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Pub.  L.  99-660  (42  U.S.C.  300aa-l 
note). 

2.  Section  5.23  is  amended  by  revising 
the  introductory  text  of  paragraph  (a) 
and  by  adding  new  paragraphs  (a)(10)(i) 
through  (aMl0)(vii)  to  read  as  follows: 


§  5.23    Disclosure  of  official  records. 

(a)  The  following  officials  are 
authorized  to  make  determinations  to 
disclose  official  records  and  information 
under  part  20  of  this  chapter,  except 
that  only  the  officials  listed  in 
paragraph  (a)(1)  of  this  section  may 
disclose  official  records  and  information 
under  §§  20.82  and  20.85  of  this 
chapter,  and  only  officials  listed  in 
paragraph  (a)(10)  of  this  section  may 
disclose  information  under  §  20.89(c)  of 
this  chapter. 

(10)(i)  The  Associate  Commissioner 
for  Regulatory  Affairs,  Deputy  Associate 
Commissioner  for  Regulatory  Affairs, 
and  Director,  Office  of  Enforcement 
FDA. 

(ii)  The  Director,  Deputy  Director,  and 
Associate  Director  for  Policy 
Coordination  and  Public  Afi^airs,  Center 
for  Biologies  Evaluation  and  Research 
(CBER),  and  Director.  Division  of 
Congressional  and  Public  Affairs,  CBER. 

(iii)  The  Director,  Deputy  Directors, 
and  Associate  Director  for  Science  and 
Medical  Affairs,  Center  for  Drug 
Evaluation  and  Research  (ODER). 

(iv)  The  Director  and  Deputy  Director 
for  Regulations  and  Policy.  Center  for 


Devices  and  Radiological  Health 
(CDRH). 

(v)  The  Director,  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN). 
and  Deputy  Director  for  Systems  and 
Support.  CFSAN. 

(vi)  The  Director  and  Deputy  Director. 
Center  for  Veterinary  Medicine  (CVM).  * 

(vii)  The  Director,  Deputy  Director, 
and  Associate  Director  for  Scientific 
Coordination,  National  Center  for 
Toxicological  Research  (NCTR). 
•        •        *        •        • 

Dated:  )uly  18. 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  94-17808  Filed  7-21-94;  8:45  am| 

BILUMG  CODE  416»^)t-F 


21  CFR  Part  172 


Pocket  Nos.  87F-0389, 88F-0151.  and  89F- 
0042] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Polydextrose 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polydextrose  in  peanut 
spread,  ft-uit  spreads,  sweet  sauces, 
toppings,  and  syrups.  This  action  is  in 
response  to  three  petitions  filed  by 
Pfizer  Central  Research.  Pfizer.  Inc 
(Pfizer). 

DATES:  Effective  July  22,  1994;  written 
objections  and  requests  for  a  hearing  by 
August  22. 1994.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1  - 
CFR  part  51  of  a  certain  publication  in 
21  CFR  172.841(b).  effective  July  22 
1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  M.  Angeles.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  Food  and  Drug  Administration. 
200  C  St.  SVV..  Washington.  DC  20204 
202-254-9528. 
SUPPLEMENTARY  INFORMATION: 

L  Background  and  Estimates  of 
Consumption 

In  a  notice  published  in  the  Federal 
Register  of  January  26.  1988  (53  FR 
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2093),  which  was  aqiended  in  the 
Federal  Rejj^er  of  fune  9. 1988  (53  FR 
21729),  FDA  annouAced  that  a  food 
additive  petition  (fAp  7A3998)  had 

-  been  filed  by  Pfizer.i235  East  42d  St.. 
New  York,  NY  10017,  proposing  that 
§  172.841  Polydextr^se  (21  CFR  172.841) 
be  amended  to  provide  for  the  safe  use 
of  polydextrose  in  peanut  spread.  In  a 
notice  published  in  the  Federal  Register 
of  May  26, 1988  (53  FR  19046),  FDA 
announced  that  another  food  additive 
petition  (FAP  8A40^8)  had  been  filed  by 
Pfizer,  proposing  to  amend  the  same 
regulation  for  the  safe  use  of 
polydextrose  in  fruit  spreads.  Then,  in 
a  notice  published  in  ^e  Federal 
Register  of  March  li,  1989  (54  FR 
10727),  the  agency  aimoLinced  that 
Pfizer  bad  filed  a  third  food  additive 
petition  (FAP  9A4li6).  proposing  to 
amend  the  same  regulation  for  the  safe 
use  of  polydextrose  in  sweet  sauces, 
toppings,  and  syrups.  In  a  notice 
published  in  the  Feieral  Register  of 
November  18, 1992 1[57  FR  54406).  FDA 
announced  that  the  pgency  was 
amending  the  filingpotices  for  three 
food  additive  petitions  (FAP's  7A3998, 
8A4068,  and  9A412B)  filed  by  Pfizer, 
dated  January  26  and  May  26, 1988,  and 
March  15, 1989.  respectively,  to  state 
that  the  petitioner  h  ad  requested  that 
§  172.841  be  amend  jd  to  include, 

^^ut)ugh  incorporati  jn  by  reference, 
deifications  of  th«  "Food  Chemicals 
Codex,"  3d  ed.  (1981).  2d  supp.  (1986), 
pp.  57  through  59,  t  nd  3d  supp.  (1992), 
p.  136. 

The  agency  has  et  timated  that  the 
proposed  uses  of  pc  lydextrose  In  peanut 
spread,  fruit  spreads,  sweet  sauces, 
toppings,  and  syrui:  s  would  add  no 
more  than  4.2  gram  \  per  person  per  day 
(g/p/d)  to  the  mean  and  4.6  g/p/d  to  the 
90th  percentile  esti  nated  daily  intake 
(EDI)  for  the  2-  to  5- year  age  group  an4 
3.2  g/p/d  to  the  mei  n  and  4.1  g/p/d  to 
the  90th  percentile  =DI  for  the  2+  years 
age  group  (all  ages),  Upon  regulation, 
the  cumulative  EDI  will  be  no  greater 
than  16  g/p/d  for  msan  consumption 
and  26  g/p/d  for  coi  isumption  at  the 
90th percentile  for  he  2-  to  5-year-old- 
age  group  and  18  g)  p/d  (mean)  and  29 
g/p/d  (90th  percent  le)  for  the  "all  ages" 
age  group  (Ref.  1). 

II.  Lead  Specificati  m  for  Polydextrose 

The  agency  has  fa  sen  attempting  to 
reduce  consumer  exposure  to  lead  in 
foods  by  revising  of  setting  new  lead 
specifications  for  f<  od  additives.  (See  59 
FR  5363,  February  1, 1994).  During  the 
Food  Chemicals  Co  dex  (FCC) 
Committee  workshop  on  May  2, 1991, 
the  agency  presented  its  concerns 


regarding  lead  leve 


The  FCC  Committe  8  of  the  National 


s  in  food  additives. 


Academy  of  Sdence/Institute  of 
Medicine  thereafter  revised  its  policy 
for  establishing  lead  specifications  for 
food  additives  to  require  that  lead 
sp)ecifications  should  be  set  at  the 
lowest  levels  practicable  on  the  basis  of: 
(1)  Ctirrent  good  manufacturing 
practice;  (2)  potential  hazard;  (3)  the 
availability  of  analytical  methodology 
for  the  determination  of  low  lead  levels 
in  food  matrices;  and  (4)  estimates  of 
food  intake.  Revised  and  new  lead 
specifications  have  recently  been 
published  for  a  number  of  food 
ingredients  in  the  "Food  Chemicals 
Codex."  3d  ed.,  3d  supp.  (1992).  In 
amending  the  current  regulation  for 
polydextrose  (21  CFR  172.841),  the 
agency  is  incorporating  by  reference  the 
specifications  for  polydextrose  set  out  in 
the  "Food  Chemicals  Codex  ,"  3d  ed., 
2d  supp.  (1986),  as  amended  by  the  3d 
supp.  (1992),  including  the  new  lowered 
specifications  for  lead  (0.5  parts  per 
million  (ppm))  as  well  as  that  for  heavy 
metals  (as  lead)  (5  ppm). 

III.  Conclusion 

The  agency  concludes  that  the 
available  data  provide  reasonable 
certainty  of  no  harm  from  the  proposed 
food  additive  uses.  In  reaching  this 
conclusion,  the  agency  has  considered 
the  potential  for  excessive  consumption 
of  polydextrose  to  cause  taxation  effects 
in  sensitive  individuals.  21  CFR 
172.841(d)  currently  requires  that 
consumers  be  informed  of  this  potential 
through  special  labeling  of  products 
containing  more  than  15  g  of 
polydextrose  per  serving.  The  agency 
has  considered  the  ciunulative  effect  of 
the  additional  petitioned  uses  and  has 
concluded  that  the  current  labeling 
requirement  is  adequate  to  protect  the 
public.  Accordingly,  the  agency  is 
amending  §  172.841  of  the  food  additive 
regulation^  to  provide  for  the  safe  use  of 
polydextrose  in  peanut  spread,  fruit 
spreads,  sweet  sauces,  toppings,  and 
syrups.  

In  accordance  with  §171. 1(h)  (21  CFR 
171.1(h)).  the  petitions  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petitions  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

TV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment  for  each  of 
the  three  petitions,  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  22, 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  vmtten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failing  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
,  between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  FDA,  Memoranda  of  September  30, 
1992,  and  September  7, 1993,  by  M.  J. 
DiNovi,  Division  of  Product  Manufacture  and 
Use. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Licorporation  by 
reference,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  f9f^Food  Safety  and 
Applied  Nutrition.  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDmVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201. 401, 402. 409.  701, 
721  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  321.  341.  342.  348,  371,  379e). 

2.  Section  172.841  is  amended  by 
redesignating  paragraphs  (b).  (c).  and  (d) 
as  paragraphs  (c),  (d),  and  (e). 
respectively,  by  adding  new  paragraph 
(b).  and  by  revising  newly  redesignated 
paragraph  (c)  to  read  as  follows: 

§172.841    Pdydextrosa. 

(b)  The  additive  meets  the 
specifications  of  the  "Food  Chemicals 
Codex,"  3d  ed.  (1981).  2d  supp.  (1986). 
pp.  57-59,  as  amended  by  the  3d  supp. 
(1992),  p.  136,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press.  2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  or  may  be 
examined  at  the  Division  of  Product 
Policy  (HFS-205).  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington  DC.  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  St. 
NW..  suite  700.  Washington.  DC. 

(c)  Polydextrose  is  used  in  accordance 
with  current  good  manufacturing 
practices  as  a  bulking  agent,  formulation 
aid.  humectant.  and  texturizer  in  the 
following  foods  when  standards  of 
identity  established  under  section  401 
of  the  act  do  not  preclude  such  use: 
Baked  goods  and  baking  mixes 
(restricted  to  fruit,  custard,  and 
pudding-filled  pies;  cakes;  cookies;  and 
similar  baked  products):  chewing  gum; 
confections  and  frostings;  dressings  for 
salads;  frozen  dairy  desserts  and  mixes; 
ft^it  spreads;  gelatins,  puddings  and 
fillings:  hard  and  soft  candy;  peanut 
spread;  sweet  sauces,  toppings,  and 
syrups. 


Dated:  June  6. 1994. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-17923  Filed  7-21-94;  8:45  am] 
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21  CFR  Part  343 
[Docket  No.  94N-02S5] 

Over-the-counter  Marketing  of  Internal 
Analgesic.  Antipyretic,  and 
AntirtieumatJc  Drug  Products; 
Background  Document  for  Advisory 
Committee  Meeting;  Availability; 
Establishment  of  a  Public  Docket  and 
Request  for  Comments 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  AvailabAity  of  background 
document;  estaljJishment  of  a  public 
docket  and  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  is  announcing  the 
availability  of  a  background  document 
for  the  joint  meeting  of  the 
Nonprescription  Drugs  Advisory 
Committee  and  the  Arthritis  Advisory 
Committee  on  effectiveness  data 
requirements  and  labeling  for  over-the- 
counter  (OTC)jnarketing  of  internal 
analgesic,  antipyretic  and  antirheumatic 
drug  products  scheduled  for  September 
8  and  9. 1994.  The  background 
information  is  being  made  available  to 
ensure  that  all  interested  parties  are 
aware  of  the  issues  that  are  the  subject 
of  the  committee  discussion.  FDA  is 
also  announcing  that  it  is  establishing  a 
public  docket  for  comments,  views,  and 
other  information  submitted  to  the 
agency  on  these  subjects  from  interested 
persons. 

DATES:  Submit  written  comments  by 
August  15. 1994  .  in  order  for  written 
comments  to  be  considered  for 
discussion  at  the  September  8  and  9. 
1994.  advisory  committee  meeting. 
ADDRESSES:  Submit  written  comments 
or  relevant  data  and  requests  for  single 
copies  of  the  background  document  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  Comments  and 
requests  should  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  branch  in  processing  your  requests. 
Three  copies  of  written  comments 
should  be  submitted,  except  that 
individuals  may  submit  one  copy.  The 
background  document  and  received 
comments  are  available  for  public 
examination  at  the  Dockets  Management 
Branch  (address  above),  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger,  Center  for  Drug 
Evaluation  and  Research  {HFD-9),  Food 
and  Drug  Administration.  5600  Fishers 


Lane.  Rockville,  MD  20857,  301-443- 
4695. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  11.  1994  (59  FR 
35375).  FDA  announced  that  a 
forthcom  ing  joint  meeting  of  the 
Nonprescription  Drugs  Advisory 
Committee  and  the  Arthritis  Advisory 
Committee  on  effectiveness  data 
requirements  and  labeling  for  over-the- 
counter  (OTC)  marketing  of  internal 
analgesic,  antipyretic  and  antirheumatic 
drug  products  will  be  held  on 
September  8  and  9, 1994.  FDA  is 
holding  this  meeting  to  discuss: 

(1)  Data  requirements  to  support 
specific  types  of  indicaUons  for  OTC 
analgesic  drug  products; 

(2)  Recommendations  for  labeling 
indications  for  OTC  analgesics;  and 

(3)  The  current  state  of  scientific 
knowledge  in  the  areas  of  pain 
receptors,  mechanism(s)  of  pain 
perception,  and  the  basis  for  response  to 
analgesic  drug  classes. 

The  purpose  of  this  meeting  is  to 
address  specific  topics  and  questions 
contained  in  the  background  document 
that  could  result  in  future  rulemaJung. 

FDA  has  established  public  docket 
No.  94N-0255  to  enable  interested 
persons  to  submit  comments  or  other 
relevant  data  on  the  background 
document. 

Dated:  July  15.  1994. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-17811  Filed  7-21-94;  8:45  ami 
BILUNQ  COO€  41«0-01-f 


21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Melatonin 
Implant 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Wildlife 
Laboratories.  Inc.  The  NADA  provides 
for  the  subcutaneous  use  of  melatonin 
implant  in  healthy  male  and  female  kit 
and  adult  female  mink  to  accelerate  the 
fur  priming  cycle. 

EFFECTIVE  DATE:  July  22. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855.  301-594-0614. 


Fe<^i 
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SUPPLEMENTARY  INFORMATION:  Wildlife 
Laboratories,  Inc.,  1401  Duff  Dr.,  suite 
600,  Fort  Collins,  CO  80524.  filed 
NADA  140-846  Which  provides  for  the 
subcutaneous  usejof  melatonin  implant 
in  healthy  male  aid  female  kit  and  adult 
female  mink  [Mu^ela  vison)  to 
accelerate  the  fur  briming  cycle.  The 
drug  product  is  aii  implant  consisting  of 
a  silicone  rubber  ( lastomer  that  contains 
2.7  milligrams  of  lomogeneously 
dispersed  melatooin.  The  NADA  is 
approved  as  of  Jutie  21, 1994,  and  the 
regulations  are  amended  in  part  522  (21 
CFR  part  522)  by  idding  new  §  522.1350 
to  reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  sumr  lary. 

In  accordance  \  nth  the  freedom  of 
information  provfeions  of  part  20  (21 
CFR  part  20)  and  §  514.1  l(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ri)),  a  summary  of 
safety  and  effectii  eness  data  and 
information  subnr  itted  to  support 
approval  of  this  a  jplication  may  be  seen 
in  the  Dockets  Mi  nagement  Branch 
(HFA-305),  Food  and  Drug 
Administration,  r  m.  1-23. 12420 
Parklawn  Dr..  Ro<  Jcville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  1 .12(c)(2)(F)(i)  of  the 
Federal  Food,  Dri  ig,  and  Cosmetic  Act 
(21  U.S.C.  360b(c  (2)(F)(i)).  this 
approval  qualifie  i  for  5  years  of 
marketing  exclus  vity  beginning  June 
21, 1994,  because  no  active  ingredient 
(including  any  es  lef  or  salt  of  the  active 
ingredient)  has  l>  «n  approved  in  any 
other  application 

The  agency  has  carefully  considered 
the  potential  env  ronmental  effects  of 
this  action.  FDA  las  concluded  that  the 
action  will  not  hi  ve  a  significant  impact 
on  the  human  en  /ironment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  ag«  ncy's  finding  of  no 
significant  impa(  t  and  the  evidence 
supporting  that  f  nding,  contained  in  an 
environmental  a;  sessment,  may  be  seen 
in  the  Dockets  M  magement  Branch 
(address  above)  1  etween  9  a.m.  and  4 
p.m.,  Monday  th  ough  Friday. 

List  of  Subjects  i  i  21  CFR  Part  522 

Animal  drugs. 

Therefore,  unc  er  the  Federal  Food, 
Drug,  and  Cosme  tic  Act  and  under 
authority  delega  ed  to  the  Commissioner 
of  Food  and  Dru  [s  and  redelegated  to 
the  Center  for  Vt  terinary  Medicine.  21 
CFR  part  522  is  i  mended  as  follows: 

IMP  ^NTATION 


PART  522—1 
INJECTABLE 
ANIMAL  DRUG$ 


1.  The  authori  y 
part  522  continu  ss 


DOSAGE 


OR 
FORM  NEW 


citation  for  21  CFR 
to  read  as  follows: 


Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmebc  Act  (21  U.S.C.  360b). 

2.  New  §  522.1350  is  added  to  read  as 
follows: 

f  522. 1 350    Melatonin  (ntplant 

(a)  Specifications.  The  drug  is  a 
silicone  rubber  elastomer  implant 
containing  2.7  milligrams  of  melatonin. 

(b)  Sponsor.  See  No.  053923  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use— {1)  Amount. 
One  implant  per  mink. 

(2)  Indications  for  use.  For  use  in 
healthy  male  and  female  kit  and  adult 
female  mink  [Mustela  vison)  to 
accelerate  the  fur  priming  cycle. 

(3)  Limitations.  For  subcutaneous 
implantation  in  mink  only.  Do  not 
implant  potential  breeding  stock.  Do  not 
use  in  foiwl-producing  anifnals.     , 

Dated:  July  15, 1994. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  94-17809  Filed  7-21-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3500 

(Docket  No  R-«4-1653;  FR-3382-F-05] 

PIN  2502-AG13 

Amendments  to  Regulation  X,  the  Real 
Estate  Settlement  Proccfdures  Act 
Regulation  (Subordinate  Liens); 
Technical  Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  Department  is  publishing 
technical  amendments  to  clarify  the 
final  rule  on  Amendments  to  Regulation 
X,  the  Real  Estate  Settlement  Procedures 
Act  Regulation  (Subordinate  Liens), 
published  February  10, 1994  (59  FR 
6505).  and  corrected  on  March  30. 1994 
(59  FR  14748). 

EFFECTIVE  DATE:  August  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grant  E.  Mitchell,  Senior  Attorney  for 
RESFA.  Office  of  General  Counsel, 
Room  10252 (202) 708-1550. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington,  D.C.  20410-0500.  The  TDD 
number  is  (202)  708-^594.  (These  are 
not  toll-free  numbers.) 


SUPPLEMENTARY  INFORMATION: 
Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  unnecessary,  and 
not  required,  because  the  rule  is  in  the 
nature  of  a  clarification  that  reflects  the 
Department's  interpretation  of  existing 
requirements. 

Background  and  Justification  for 
EfTective  Date 

On  February  10, 1994,  the  Department 
issued  amendments  to  its  regulations  to 
implement  sections  908  and  951  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28. 1992)  (Act).  That  Act 
expanded  the  coverage  of  RESPA  to 
include  mortgages  secured  by 
subordinate  liens,  and  restated  the 
Department's  authority  over  refinancing 
transactions.  The  Department's  final 
rule  of  February  10, 1994.  adopted 
certain  definitions  and  disclosure 
requirements  of  the  Truth  in  Lending 
Act  (TILA)  and  its  implementing 
regulation,  Regulation  Z.  to  minimize 
the  burden  on  lenders  and  others  in 
complying  with  different  or  conflicting 
definitions  and  disclosure  requirements 
for  transactions  also  covered  by  the 
TILA. 

As  published,  the  preamble  and  the 
final  rule  contained  material  that  might 
have  been  misleading,  so  the 
Department  published  a  corredion  to 
clarify  certain  provisions  in  the  rule  (59 
FR  14748).  The  Department  has  now 
determined  that  two  additional  . 
clarifications  of  the  final  rule  would  be 
helpful.  Because  the  final  rule  has  an 
effective  date  of  August  9, 1994.  the 
Department  is  also  making  these 
technical  amendments  effective  on 
August  9. 1994.  A  longer  period  before 
effectiveness  of  these  amendments 
would  not  benefit  the  public,  and 
coinciding  effective  dates  for  the  rule    - 
and  amendments  may  avoid 
unnecessary  confusion  about  the  rule. 
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Other  Matters 

Regulatory  FlexibHity  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is  in 
♦he  nature  of  a  clarification  that  merely 
reflects  the  Department's  interpretation 
of  existing  requirements. 

Environmental  Impact 

Because  this  rule  clarifies  a  rule 
published  on  February  10, 1994  (59  FR 
6505),  the  finding  of  no  significant 
impact  prepared  for  that  rule  remains 
applicable,  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.  Washington,  DC  20410- 
0500. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
ill  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  This  rule  merely  clarifies  the 
applicable  regulatory  requirements. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
detennined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  foimation.  maintenance,  and 
general  well-being,  and,  thus,  is  not  . 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  resuh  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 


List  of  Subject,  in  24  CFE  Part  3500  DEPARTMENT  OF  THE  INTERIOR 


Consumer  protection,  Housing. 
Mortgages.  Real  property  acquisition. 
Reporting  and  recordkeeping 

requirements. 

For  the  reasons  set  out  in  the 
preamble,  part  3500  of  Title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  3S00-REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  part  3500 
continues  to  read  as  follows: 

Authority:  12  U.S.C  2601  etseq. 

2.  Section  3500.6  is  amended  by 
removing  the  word  "and  "  at  the  end  of 
paragraph  (a)(3)(ii):  by  removing  the 
punctuation  "."  at  the  end  of  paragraph 
(a)(3)(iii)  and  replacing  it  with  ";  and"; 
and  by  adding  a  new  paragraph 
(a)(3)(iv),  to  read  as  follows: 

§3500.6    Special  information  tJooWet  at 
tinte  of  loan  ajppJIcation. 

(a)*  •  • 

(3)*  *  •' 

(iv)  Any  other  federally  related 
mortgage  loan  whose  purpose  is  not  the 
purchase  of  a  1-  to  4-family  residential 
property. 

*  •        »        •        • 

3.  Section  3500.7  is  amended  in 
paragraph  (e)(l)(iii)  by  adding  two  new 
sentences  in  parentheses  after  the 
second  sentence,  to  read  as  follows: 

§3500.7    Good  faith  estimate. 

•  *        •        •        • 

(e)*  *  •  . 

(D*  •  •       • 

(iii)  *  *  •  (The  lender  is  not  required 
to  keep  detailed  records  of  the 
percentages  of  use.  Similar  language, 
such  as  "X  was  used  (regularly) 
Ift^quentlyl  in  our  settlements  the  past 
year"  is  also  sufficient  for  the  purposes 
of  this  paragraph.)  *  *  •    - 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart934 

North  Dakota  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25,  1994 
(59  FR  20424),  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 


Dated:  July  18. 1994. 
NicoUg  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  94-17886  Filed  7-21-94;  8:45  am) 

BILLMQ  CODE  421ft.rr-» 


SUMMARY:  OSM  is  approving,  with 
certain  exceptions  and  additional 
requirements,  a  proposed  amendment  to 
the  North  Dakota  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
"North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  primarily 
of  changes  to  provisions  of  the  North 
Dakota  Century  Code  (NDCC)  and  the 
North  Dakota  AdminisU-ative  Code 
(NDAC)  concerning  the  Small  Operator 
Assistance  Program  (SOAP),  the 
definition  of  "road"  as  referenced  in  the 
coal  exploration  performance  standards, 
and  authorization  for  individual  civil 
and  criminal  penalties  under  the  coal 
exploration  program.  The  amendment  is 
intended  to  revise  the  North  Dakota 
program  to  be  consistent  with  SMCRA 
and  the  Federal  regulations. 
EFFECTIVE  DATE:  July  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett.  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  Public  Service 
Commission.  General  background 
information  on  the  North  Dakota 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  North 
'  Dakota  program  can  be  found  in  the 
December  15. 1980,  Federal  Register  (45 
FR  82214).  Subsequent  actions 
concerning  North  Dakota's  program  and 
program  amendments  can  be  found  at 
30CFR934.15  and  934.16. 

II.  Proposed  Amendment 

By  letter  dated  April  21. 1993 
(administrative  record  No.  ND-Q-01). 
North  Dakota  submitted  a  proposed 
amendment  ("Amendment  XVIII")  to  its 
permanent  program  pursuant  to 
SMCRA.  North  Dakota  proposed  this 


O 
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amendment  in  reiip>onse  to  required 
program  amendm  ents  at  30  CFR  part 
934.16  (1)  and  (y)  published  in  the 
January  9. 1992,  federal  Register  (57  PR 
827).  In  addition.] North  Dakota 
proposed  State-iritiated  changes  to  the 
requirements  for  )reblasting  surveys 
and  to  NDCC  cha  )ter  38-14.1  reflecting 
1992  changes  to  t  le  Small  Operator 
Assistance  Progni  m  by  the  Energy 
Policy  Act  of  199 1  (Pub.  L.  102-486) 
(Energy  Policy  A(  t)  at  sections  507  (c). 
and  (h)  of  SMCRj  l.  (For  a  document 
relating  to  the  rej  ulatory  provisions 
proposed  by  Nort  i  Dakota  for 
preblasting  surve  is  and  small  operator 
assistance,  see  an  additional  final  rule 
Federal  Register  police  for  the  State  of 
North  Dakota  published  elsewhere  in 
this  issue.)  The  E  irector  notes  that 
Federal  impleme  iting  regulations  were 
published  in  a  Hi  al  rule  Federal 
Register  notice  ditedMay  31. 1994. 
addressing,  in  pa  1,  the  changes  to  the 
Small  Operator  A  ssistance  Program  by 
the  Energy  Policj  Act  (59  FR  28136). 

OSM  publishe<  a  proposed  rule  in  the 
May  19. 1993,  Fejlerla  Register  (58  FR 
29155)  announcing  receipt  of  the 
amendment  and  nviting  public 
comment  on  its  a  dequacy 
(administrative  n  cord  No.  ND-Q-7). 
The  public  comn  ent  pwriod  ended  June 
18, 1993.  The  pu  ilic  hearing,  scheduled 
for  June  14. 1993  was  not  held  because 
no  one  requested  an  opportunity  to 
tesWfy. 

During  its  revii  w  of  the  amendment, 
OSM  identified  concerns  relating  to:  (1) 
The  proposed  pn  ivisions  at  NDCC  38- 
14.1-37(4).  regan  ling  SOAP 
requirements  for  reimbursement  of 
training  costs  an<  NIXlC  38-14.1-37(5), 
regarding  the  pro  libition  of  SOAP 
assistance  to  ope  ations  not  subject  to 
payment  of  AML  fees;  (2)  the 
requirement  for  I  lorth  Dakota  to  revise 
its  implementing  rules  at  North  Dakota 
Administrative  C  ode  (NDAC)  69-05.2- 
29  to  be  consistei  it  with  the  proposed 
statutory  revisioi  s;  and  (3)  the  proposed 
revisions  at  NDC  :  38-12.1-03(6), 
regarding  the  del  nition  of  "road"  and 
NDCC  38-12.1-0  B,  regarding  the 
authorization  for  individual  civil  and 
criminal  penaltic  s  under  the  coal 
exploration  prog  am.  OSM  notiTied 
North  Dakota  of  i  hese  concerns  by  letter 
dated  November  12. 1993 
(administrative  rK;ord  No.  ND-Q-14). 

By  letter  dated  December  3. 1993, 
North  Dakota  res  )onded  by  submitting 
additional  explai  iator>'  information  and 
a  revised  amendment  (administrative 
record  No.  ND-C  -15).  Specifically, 
North  Dakota:  (1  Stated,  with  respect  to 
NDCC  38-14.1-:  7(4),  SOAP 
requirements  for  reimbursement  of 
training  costs,  th  tt  it  will  propose  the 


necessary  statutory  change  in  the  next 
legislative  session;  (2)  provided  a 
statement  of  clarification  regarding 
North  Dakota's  intent  with  respect  to  its 
implementing  rules  for  the  revised 
SOAP  statutory  provisions;  and  (3) 
proposed  to  revise  its  rules  at  NDAC  43- 
02-01-20.3(c)(2),  regarding  the 
definition  of  "road"  and  NDAC  43-02- 
01-05,  regarding  the  authorization  for 
individual  civil  and  criminal  penalties 
under  the  coal  exploration  program. 

OSM  announced  receipt  of  the  revised 
amendment  in  the  December  28, 1993, 
Federal  Register  (58  FR  68617, 
administrative  record  No.  ND-Q-16), 
and  in  the  same  notice,  reopened  and 
extended  the  public  comment  period  on 
the  adequacy  of  the  amendment  and  the 
additional  materials  submitted.  The 
comment  period  closed  January  12, 
1994. 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed  North 
Dakota  program  amendment  as 
submitted  on  April  21, 1993,  and 
revised  on  December  3, 1993. 

1.  NDCC  38-14.1-21(5).  Permit 
Approval  or  Denial  Standards 

NDCC  3»-14.1-21(5)  currently 
provides: 

Where  information  available  to  the 
commission  indicates  that  any  surface  coal 
miniiig  operation  owned  or  controlled  by  the 
permit  applicant  is  currently  in  violation  of 
[NDCC  Chapter  38-14.1],  ISMCRA).  or  any 
law  or  rule  of  the  United  States  or  the  state 
of  North  Dakota,  or  of  any  department  or 
agency  in  the  United  States  or  the  state  of 
North  Dakota  pertaining  to  air  or  water 
environmental  protection,  incurred  by  the 
applicant  in  connection  with  any  surface  coal 
mining  operation  during  the  three-year 
period  prior  to  the  date  of  application  the 
permit  may  not  be  issued  until  the  permit 
applicant  submits  proof  that  such  violation 
has  been  corrected  or  is  in  the  process  of 
being  corrected  to  the  satisfaction  of  the 
regulatory  authority  with  jurisdiction  over 
the  violation. 

As  noted  by  OSM  in  a  final  rule 
Federal  Register  notice  dated  January  9, 
1992  (57  FR  807.  816-17),  current  NDCC 
38-14.1-21(5)  is  similar  to  the  Federal 
counterpart  provision  at  section  510(c) 
of  SMCRA,  but  the  Federal  provision, 
unlike  the  State  counterpart,  does  not 
contain  a  temporal  limitation  upon  the 
violations  considered  by  the  regulatory 
authority  in  making  its  decision  to 
approve  or  deny  a  permit.  The  three- 
year  temporal  limitation  in  current 
NDCC  38-14.1-21(5)  renders  North 
Dakota's  statutory  provision  less 
stringent  than  section  510(c)  of  SMCRA. 


North  Dakota  has  now  proposed  to 
delete  the  three-year  temporal  limitation 
bom  NDCC  38-14.1-21(5),  thus 
rendering  it  no  less  stringent  than 
section  510(c)  of  SMCRA.  The  Director 
notes  that  North  Dakota's  reference  to 
SMCRA  in  revised  NDCC  38-14.1-21(5) 
is  interpreted  to  include  SMCRA,  its 
implementing  rules,  and  all  state  and 
federal  programs  enacted  pursuant  to 
SMCRA.  See  e.g.  57  FR  807.  811-812, 
816-818  (January  9, 1992). 

The  Director  finds  North  Dakota's 
proposed  statutory  revision  at  NDCC 
38-14.1-21(5)  to  be  no  less  stringent 
than  section  510(c)  of  SMCRA  and  is 
approving  the  proposed  change. 

2.  NDCC  38-14.1-24(13)(e), 
Environmental  Protection  Performance 
Standards,  Preblasting  Survey  Criteria. 

North  Dakota  proposed  to  revise 
NDCC  38-14.1-24(13)(e)  by  requiring 
that  a  preblasting  survey  be  conducted 
by  the  permittee  when  requested  by  the 
resident  or  owner  of  a  man-made 
dwelling  or  structure  within  one  mile 
[1.61  kilometers]  of  any  portion  of  the 
permitted  area.  Currently,  the  North 
Dakota  statutory  provision  requires  such 
a  preblasting  survey  when  requested  by 
the  resident  or  owner  of  a  man-made 
dwelling  or  structure  within  one-half 
mile  [804.67  meters]  of  any  portion  of 
the  permitted  area. 

Section  515(b)(15)(E)  of  SMCRA 
requires  that  a  preblasting  survey  be 
conducted  when  requested  by  the 
resident  or  owner  of  a  man-made 
dwelling  or  structure  within  one-half 
mile  of  any  portion  of  the  permitted 
area.  North  Dakota's  proposed  revision 
to  NDCC  38-14. 1-24(1 3)(e)  thus  allows 
a  potentially  larger  group  of  residents  or 
owners  within  the  vicinity  of  a  mine  to 
request  a  preblasting  survey  than  is 
provided  for  by  SMCRA.  In  accordance 
with  section  505(b)  of  SMCRA  and  30 
CFR  730.11(b),  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  environmental  controls 
and  regulations  on  surface  coal  mining 
and  reclamation  operations  that  are 
more  stringent  than  those  imposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
'  to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  for 
hich  no  Federal  counterpart  exists 
Section  505(b)  of  SMCRA  and  30  CFR 
730.11(b)  dictate  that  such  State 
provisions  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  the  proposed  statutory 
change  at  NDCC  38-14.1-24(13)(e). 


3.  NDCC  38-14.1-37.  Small  Operator 
Assistance  Program  (SOAP}. 

North  Dakota  proposed  numerous 
revisions  to  NDCC  38-14.1-37. 
regarding  the  North  Dakota  Small 
Operator  Assistance  Program  (SOAP). 

a.  NDCC  38-14.1-37(2).  Introductory 
Text 

In  the  introductory  text  of  NDCC  38- 
14.1-37(2),  North  Dakota  proposed  to 
increase  the  amount  of  probable  total 
annual  production  allowed  for  SOAP 
applicants  from  one  hundred  thousand 
tons  190.718.47  metric  tons]  to  three 
hundred  thousand  tons  [272.155.41 
metric  tons].  North  Dakota  also 
proposed,  in  the  introductory  text  of 
NDCC  38-14.1-37(2).  that  the  costs  of 
certain  activities  specified  at  NDCC  38- 
14.1-37(2)  (a)  through  [f)  (discussed  at 
findings  3  (b)  through  (g)  below),  which 
must  be  performed  by  a  qualified  public 
or  private  entity  designated  by  the 
Commission,  may  be  assumed  by  the 
Commission  upon  the  written  request  of 
an  operator  in  connection  with  a  permit 
application. 

North  Dakota's  proposed  revision  to 
increase  the  amount  of  probable  total 
annual  production  allowed  for  SOAP 
applicants  from  one  hundred  thousand 
tons  to  three  hundred  thousand  tons  is 
consistent  with  and  no  less  stringent 
than  section  507(c)(1)  of  SMCRA. 

North  Dakota^s  proposal  regarding  the 
cost  of  certain  activities  that  the 
Commission  may  assume  upon  written 
request  of  an  operator  in  connection 
with  a  permit  application  would  appear 
to  grant  discretion  to  the  regulatory 
authority  that  is  not  granted  in  section 
507(c)(1)  of  SMCRA.  Section  507(c)(1) 
requires  that  the  specified  costs  "shall" 
be  assumed  by  the  regulatory  authority. 

This  SMCRA  provision  is 
implemented  in  the  Federal  regulations 
at  30  CFR  795.9(a).  which  require  the 
payment  of  such  costs  for  eligible 
applicants  who  request  the  assistance 
'■(tjo  the  extent  possible  with  available 
funds."  Similariy.  North  Dakota's  rules 
at  NDAC  69-05.2-29-02  (introductory 
text)  also  require  that  the  Commission 
pay  costs  for  qualified  applicants  who 
request  the  assistance  "|tJo  the  extent 
possible  with  available  funds." 

Therefore,  the  Director  finds  North 
Dakota's  proposed  revisions  to  the 
introductory  text  of  NDCC  38-14.1- 
37(2).  when  read  in  light  of  the 
regulatory  limitations  at  NDAC  69- 
05.2-29-02,  to  be  no  less  stringent  than 
section  507(c)(1)  of  SMCRA  and  no  less 
effective  in  meeting  SMCRA 's 
requirements  as  set  forth  in  the  Federal 
regulations  at  30  CFR  795.9(a). 

Based  on  the  discussion  above,  the 
Director  is  approving  the  proposed 


changes  to  the  introductory  text  of 
NDCC  38-14.1-37(2). 

b.  NDCC  38-14.1-37(2)(a).  Probable 
Hydrologic  Consequences 

North  Dakota  proposed  to  create  new 
NDCC  38-14.1-37(2)(a)  to  incorporate  a 
portion  of  original  NDCC  38-14.1-37(2) 
allowing  the  commission's  possible 
assumption,  for  qualified  SOAP 
applicants,  of  the  cost  of  the 
determination  of  probable  hydrologic 
consequences  (PHC  determination) 
required  by  NDCC  38-14.1-14(l)(o)  and 
to  specify  that  such  costs  include  the 
engineering  analyses  and  designs 
necessary  for  the  PHC  determination. 

Proposed  NDCC  38-14.1-37(2)(a)  is 
substantively  similar  to  and  is  no  less 
stringent  than  section  507(c)(1)(A)  of 
SMCRA.  Accordingly,  the  Director  is 
approving  proposed  NDCC  38-14  1- 
37(2)(a). 

c.  NDCC  38-14.1-37(2)(b).  Development 
of  Cross  Sections,  Maps  and  Plans 

North  Dakota  proposed  to  create  new 
NDCC  38-14.1-37(2)(b)  allowing  the 
Commission's  possible  assumption,  for 
qualified  SOAP  applicants,  of  the  cost  of 
the  development  of  cross  sections, 
maps,  and  plans  required  by  NDCC  38- 
14.1-14(l)(r). 

Proposed  NDCC  38-14. l-37(2)(b)  is 
substantively  similar  to  and  is  no  less 
stringent  than  section  507(c)(1)(B)  of 
SMCRA.  Accordingly,  the  Director  is 
approving  proposed  NDCC  38-14.1- 
37(2)(b). 

d.  NDCC  38-14.1-37(2)(c).  Geologic 
Drilling 

North  Dakota  proposed  to  create  new 
NDCC  38-14.1-37(2)(c)  allowing  the 
Commission's  possible  assumption,  for 
qualified  SOAP  applicants,  of  the  cost  of 
the  geologic  drilling  and  the  statement 
of  the  result  of  test  borings  and  core 
samplings  required  by  NDCC  38-14  1- 
14(l)(s). 

Proposed  NDCC  38-14. l-37(2)(c)  is 
substantively  similar  to  and  no  less 
stringent  than  section  507(c)(1)(C)  of 
SMCRA.  Accordingly,  the  Director  is 
approving  proposed  NDCC  38-14.1- 
37(2)(c). 

e.  NDCC  38-14.1-37(2)(d).  Cultural 
Resource  Information 

North  Dakota  proposed  to  create  new 
NDCC  38-14.1-37(2)(d)  allowing  the 
Commission's  possible  assumption,  for 
qualified  SOAP  applicants,  of  the  cost  of 
the  collection  of  cultural  resource 
information  required  by  NDCC  38-14.1- 
14(l)(y;.  any  other  archaeological  and 
historical  information  required  by  the 
superintendent  of  the  state  historical 


board,  and  the  preparation  of  mitigation 
plans  necessitated  thereby. 

Proposed  NDCC  38-14. l-37(2)(d)  is 
substantively  similar  to  and  no  less 
stringent  than  section  507(c)(1)(D)  of 
SMCRA.  Accordingly,  the  Director  is 
approving  proposed  NDCC  38-14  1- 
37(2)(d). 

f.  NDCC  38-14. l-37(2)(e).  Preblast 
Surveys 

North  Dakota  proposed  to  create  new 
NDCC  38-14.1-37(2)(e)  allowing  the 
Commission's  possible  assumption,  for 
qualified  SOAP  applicants,  of  the  cost  of 
preblast  surveys  required  by  NDCC  38- 
14.1-24(13)(e).  In  addition  to  this 
proposal,  and  as  explained  in  the 
discussion  in  Finding  No.  2  above.  OSM 
is  approving  North  Dakota's  proposed 
revision  to  NDCC  38-14.1-24(13)(e), 
which  requires  a  preblasting  survey  to 
be  conducted  by  the  permittee  when 
requested  by  the  resident  or  owner  of  a 
man-made  dwelling  or  structure  within 
one  mile  [1.61  kilometers)  of  any 
portion  of  the  permitted  area.  Taken  in 
conjunction  with  North  Dakota's 
proposed  revision  to  NIXC  38-14.1- 
24(13)(e),  proposed  NDCC  38-14.1- 
37(2)(e)  would  allow  North  Dakota's 
SOAP  program  to  pay  for  preblast 
sur\'eys  conducted  within  one  mile  from 
the  permit  boundary. 

Section  507(c)(1)(E)  of  SMCRA 
authorizes  payment  for  preblast  surveys 
only  in  accordance  with  section 
515(b)(15)(E)  of  SMCRA.  Section 
515(b)(15)(E).  in  turn,  requires  the 
Applicant  or  permittee  to  conduct  a 
preblasting  survey  upon  request  of  a 
resident  or  owner  of  a  man-made 
dwelling  or  structure  within  one-half 
mile  of  any  portion  of  the  permitted 
area. 

Thus,  taken  together,  proposed  NDCC 
38-14.1-24(l3)(e)  and  38-14.1-37(2)(e) 
effectively  allow  the  Commission  to  use 
SOAP  funds  to  cover  potentially  more 
costly  preblast  survevs  than  would  be 
required  under  SMCRA.  Since  North 
Dakota  has  a  preblast  sur\'ey  program 
requirement  (1  mile)  that  is  more 
stringent  than  SMCRA 's  prebiast  survey 
program  requirement  (V^  mile),  small 
operators  in  North  Dakota  must  meet  th 
more  stringent  State  standard. 
Accordingly,  the  additional  costs 
associated  with  North  Dakota's 
requirements  regarding  preblasting 
surveys  may  be  paid  for  with  SOAP 
hinds.  Finally,  section  505(b)  of  SMCR'^ 
and  30  CFR  730.11(b)  provide  that  any 
State  law  or  regulation  that  provides  for 
more  stringent  land  use  and 
environmental  controls  and  regulations 
for  surface  coal  mining  and  reclamation 
operations  than  do  SMCRA  or  the 
Federal  regulations  shall  not  be 
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construed  to  be  inconsistent  with 
SMCRA.  Thus,  bjsed  upon  the 
discussion  aboveL  the  director  Hnds  that 
proposed  NDCC  i8-14.1-37(2)(d)  is  not 
inconsistent  witli  section  507(c)(1)(E)  of 
SMCRA  and  the  ^ederal  program  and  is 
approving  it. 

g.  NDCC  38-14.1  -37(2)(f).  Fish  and 
Wildlife  Resourc }  Information 

North  Dakota  { roposed  to  create  new 
NDCC  3a-14.1-3(7(2)(f)  allowing  the 
Commission's  pdssible  assumption,  for 
qualified  SOAP  i  pplicants,  of  the  cost  of 
"Itjhe  collection  of  site-specific  resource 
information,  and  the  development  of 
protection  and  ei  ihancement  plans  for 
fish  and  wildhfe  habitats  and  other 
environmental  vi  ilues  required  by  the 
commission  in  ai  :cordance  with  this 
chapter." 

Proposed  NDCC  38-14.1-37(2)(f)  is 
substantively  sin  ular  to  and  no  less 
stringent  than  se  :tion  507(c)(1)(F)  of 
SMGRA.  Accord  ngly,  the  Director  is 
approving  proposed  NDCC  38-14.1- 
37(2)(f). 

h.  NDCC  38-14.:  -37(3).  Training  of 
Small  Operators 

North  Dakota  { troposed  to  create  new 
NDCC  3&-14.1-;  7(3)  to  read  as  follows: 


The  commission 
thecost  of  training 


may  provide  or  assume 


coal  operators  who  meet 
the  qualifications  if)  subsection  2  concerning 
the  preparation  of  permit  applications  and 
compliance  with  tie  regulatory  program. 

Section  507(c)|2)  of  SMCRA  requires 
that  the  Secretary  "shall"  provide  or 
assume  the  cost  of  training  coal 
operators  that  meet  the  qualifications 
stated  in  sectionJ507(c)(l)  of  SMCRA 
concerning  the  preparation  of  permit 
applications  ana  compliance  with  the 
regulatory  progrim.  Moreover,  section 
507(c)(2)  provides  that  the  Secretary 
"shall"  ensure  tftat  qualified  coal 
operators  are  awere  of  the  assistance 
available  under  Section  507(c)  of 
SMCRA. 

Proposed  NDdC  38-14.1-37(3) 
appears  to  grant  discretion  to  the  State 
regulatory  authc  rity  regarding  the 
provision  of  trai  ling  assistance  that  is 
now  allowed  by  section  507(c)(2)  of 
SMCRA.  Howev  sr,  section  507(c)(2) 
specifically  refei  ences  only  "the 
Secretary."  OSN  currently  interprets 
"the  Secretary"  o  mean  the  Secretary  of 
the  Interior,  and  not  State  regulatory 
authorities.  The  efore.  North  Dakota's 
proposed  statutt  >ry  language  at  NDCC 
38-14.1-37(3)  ii  acceptable  and  it  is 
unnecessary  for  North  Dakota  to  revise 
proposed  NDCC  38-14.1-37(3)  to  be 
substantively  id  sntical  to  section 
507(c)(2)  of  SM(  IRA.  However,  if  North 
Dakota  ultimate  y  decides  to  adopt  the 
responsibility  tc  provide  or  assume  the 


training  costs  and  inform  qualified  coal 
operators  of  the  availability  of  assistance 
under  SOAP,  NDCC  38-14.1-37(3), 
because  of  its  discretionary  nature,  will 
be  less  stringent  than  section  507(c)(2) 
of  SMCRA.  North  Dakota  will  then  be 
required  to  amend  its  program  to 
mandate  that  the  Commission  "shall" 
provide  or  assume  the  costs  of  training 
and  inform  qualified  coal  operators  of 
the  availability  of  assistance  under 
SOAP. 

Therefore,  on  the  basis  of  the 
discussion  above,  proposed  NDCC  38- 
14.1-37(3)  is  no  less  stringent  than 
section  507(c)(2)  of  SMCRA.  For  the 
reasons  discussed  above,  the  Director  is 
approving  proposed  NDCC  38-14.1- 
37(3). 

i.  NDCC  38-14.1-37(4),  Reimbursement 
to  the  Commission  of  SOAP  Assistance 
Funds 

North  Dakota  proposed  to  create  new 
NDCC  38-14.1-37(4)  to  read  as  follows: 

An  operator  who  has  received  assistance 
under  (NDCC  3&-14.1-37(2)j  shall  reimburse 
the  commission  for  the  cost  of  the  services 
rendered  if  the  commission  finds  that  the 
operator's  actual  and  attributed  annual 
production  of  coal  for  all  locations  exceeds 
three  hundred  thousand  tons.  •  •  *  during 
the  twelve  months  inunediately  following  the 
date  the  operator  is  issued  a  surfece  coal 
mining  and  reclamation  permit. 

This  North  Dakota  proposal  is  similar 
to  section  507(h)  of  SMCRA  with  one 
exception.  Since  the  North  Dakota 
proposal  only  refers  to  services 
provided  under  NDCC  38-14.1-37(2).  it 
does  not  encompass  any  training 
assistance  that  may  have  been  provided 
under  NDCC  38-14.1-37(3).  By 
comparison,  the  Federal  provision  at 
section  507(h)  of  SMCRA  requires 
operators,  under  such  circumstances,  to 
reimburse  the  regulatory  authority  for 
the  cost  of  any  training  assistance 
provided  by  the  regulatory  authority,  as 
well  as  for  the  cost  of  other  services 
provided  or  funded  by  the  regulatory 
authority  under  the  SOAP  program. 

North  C^ota,  in  a  letter  dated 
December  3, 1993  (administrative  record 
No.  ND-Q-15),  acknowledged  that 
proposed  NDCC  38-14.1-37(4)  does  not 
require  the  reimbursement  of  training 
costs  in  accordance  with  section  507(h) 
of  SMCRA.  and  stated  that  it  will 
propose  the  necessary  statutory  change 
in  the  next  North  Dakota  legislative 
session.  Moreover.  North  Dakota  stated 
that  if  proposed  NDCC  38-14.1-37(4) 
were  approved,  as  submitted,  the  State 
would  not  provide  or  assume  the  cost  of 
training  any  small  operator  until  such 
time  as  the  statutory  revisions  are  made. 
As  discussed  in  Finding  No.  3(h)  above, 
OSM  currently  interprets  section 


507(c)(2)  of  SMCRA  to  require  that  the 
Secretary  of  the  Interior,  and  not  the 
State  regulatory  authority,  provide  or 
assume  the  cost  of  training  coal 
operators  and,  in  accordance  with  that 
interpretation,  North  Dakota  is  not 
obligated  to  do  so.  However,  should 
North  Dakota  decide  to  provide  training 
as  a  result  of  revising  proposed  NDCC 
38-14.1-37(3)  discussed  above,  and  use 
SOAP  funds  to  do  so  in  accordance  with 
30  CFR  795.5,  the  failure  of  proposed 
NDCC  38-14.1-37(34)  to  require  the 
reimbursement  of  training  costs  to  the 
Commission  will  be  less  stringent  than 
the  requirements  of  section  507(h)  of 
SMCRA.  Nevertheless,  since  North 
Dakota  has  stated  that  it  will  not 
provide  or  assume  the  cost  of  such 
training  until  full  reimbursement  of  the 
cost  of  all  SOAP  assistance  is  statutorily 
required,  the  Director  finds  that  NDCC 
38-14.1-37(4),  as  proposed,  is  no  less 
stringent  than  section  507(h)  of  SMCRA, 
and  is  approving  it. 

j.  NDCC  38-14.1-37(5),  Prohibition  of 
SOAP  Assistance  to  Operations  Not 
Subject  to  Payment  of  Reclamation  Fees  * 

North  Dakota  proposed  to  create  new 
NDCC  38-14.1-37(5)  to  read  as  follows: 

Proposed  surface  coal  mining  operation 
that  wi  11  not  be  subject  to  paj-ment  of 
reclamation  fees  required  by  (SMCRA)  are 
not  eligible  for  the  assistance  to  small 
qjerators  provided  by  INDCC  38-14.1-37  (2) 
and  (3)1. 

There  are  certain  mining  operations  in 
the  State  of  North  Etekota  that  are 
considered  coal  mining  operations 
under  the  State  program  and  thus  are 
regulated  in  the  State  pursuant  to  the 
North  Dakota  program,  but  which  are 
not  subject  to  the  payment  of 
reclamation  fees  pursuant  to  section  402 
of  SMCRA. 

For  example,  the  North  Dakota 
program  encompasses  operations 
extracting  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16%  percent  of  the 
tonnage  of  minerals  removed  for 
purposes  of  commercial  use  or  sale 
(incidental  coal  mining  operation).  See 
57  FR  37702,  37703-37704,  (August  20, 
1992).  In  contrast,  the  Federal  definition 
of  the  term  "surface  coal  mining 
operations"  at  701(28)(A)  of  SMCRA 
and  30  CFR  700.5  specifically  excludes 
incidental  coal  mining  operations. 

Similarly,  North  Daxota  regulates 
leonardite  operations  under  its  coal 
regulatory  program.  In  contrast,  OSM 
has  taken  the  position  that  leonardite  is 
not  'coal "  as  defined  in  30  CFR  700.5, 
and  thus  leonardite  operations  are  not 
subject  to  regulation  or  oversight  by 
OSM  under  SMCRA.  See  December  14, 
1982.  letter  from  OSM  to  the  North 


Dakota  Public  Service  Commission 
(administrative  record  No.  ND-Q-17) 

Section  507(c)(1)  of  SMCRA  provides 
for  SOAP  assistance  to  a  qualified  "coal 
surface  mining  operator."  Accordingly, 
since  incidental  coal  and  leonardite 
operations  are  not  considered  "surface 
coal  mining  operations"  under  the 
Federal  program,  such  operations  would 
not  be  regulated  by  OSM  pursuant  to 
SMCRA  and  thus  would  not  qualify  for 
SOAP  assistance  under  SMCRA. 

The  operators  who  will  be  deemed 
ineligible  for  SOAP  assistance  under  the 
North  Dakota  proposal  would  not 
qualify  for  such  assistance  under  the 
Federal  program.  Accordingly,  the 
Director  finds  that  North  Dakota's 
proposed  statute  at  NDCC  38-14.1-37(5) 
is  not  inconsistent  with  SMCRA  and  the 
Director  is  approving  it. 

4.  Coal  Exploration 

For  purposes  of  clarification,  the   - 
Director  notes  that  in  North  Dakota, 
jurisdiction  over  surface  coal  mining 
and  reclamation  operations,  including 
the  Small  Operator  Assistance  Program, 
is  with  the  North  Dakota  Public  Service 
Commission.  However,  jurisdiction  over 
coal  exploration,  of  which  the  following 
proposed  revisions  and  findings  pertain 
to,  is  with  the  North  Dakota  Industrial 
Commission,  through  the  office  of  the 
Geological  Survey.  Thus,  the  surface 
coal  mining  and  reclamation  operation 
and  coal  exploration  components  of  the 
North  Dakota  permanent  program  are 
administered  by  separate  agencies. 

a.  NDCC  38-12.1-03(6)  and  NDAC  43- 
02-01-20.3(c)(2),  Roads 

North  Dakota  proposed  to  create  new 
NDCC  38-12.1-03(6).  which  defines  the 
term  "road,"  as  used  in  the  coal 
exploration  portions  of  the  North  Dakota 
program,  to  read  as  follows: 

■Road"  means  a  surface  or  right  of  way  for 
purposes  of  travel  by  land  vehicles  used  in 
coal  exploration.  A  road  consists  of  the  entire 
area  of  the  right  of  way,  including  the 
roadbed,  shoulders,. parking  and  side  areas, 
approaches,  structure,  ditches,  and  surface. 

The  Federal  regulations  at  30  CFR 
701.5  defines  "road,"  in  part,  as  "(a| 
surface  right-of-way  for  purposes  of 
travel  by  land  vehicles  used  in  surface 
coal  mining  and  reclamation  operations 
or  coal  exploration."  In  a  letter  dated 
November  12. 1993  (administrative 
record  No.  ND-Q-14).  OSM  identified 
two  concerns  with  North  Dakota's 
proposed  definition. 

First.  OSM  stated  that  North  Dakota's 
use  of  the  word  "or"  in  the  first 
sentence  of  its  proposed  definition  of 
"road"  appeared  to  serve  no  useful 
purpose.  Read  literally,  the  proposed 
definition  states  that  "(rjoad  means  a 


surface  (for  purposes  of  travel)  •  *  *  or 
a  right-of-way  for  purposes  of  travel 
*  •  '"(emphasis added).  OSM 
requested  in  its  November  12, 1993. 
letter  that  North  Dakota  either:  (1) 
Correct  what  appeared  to  be  an  editorial 
error  in  a  subsequent  rulemaking;  or  (2) 
clarify  how  the  definition  of  "road" 
would  be  interpreted  and  applied. 

In  a  letter  dated  December  3, 1993. 
North  Dakota  responded  that  during  the 
course  of  coal  exploration,  roads  may  be 
temporarily  altered  to  leave  established 
easements  or  rights-of-way  and  that  the 
proposed  definition  of  "road"  at 
proposed  NDCC  38-12.1-03(6)  includes 
those  roads.  North  Dakota  further  stated 
that  the  "surface"  used  for  purposes  of 
travel  by  land  vehicles  used  in  coal 
exploration  are  subject  to  regulation, 
whether  those  vehicles  are  traveling 
within  established  rights-of-way  or 
outside  of  them.  Based  upon  the  State's 
explanation,  the  Director  finds  that 
North  Dakota's  use  of  the  word  "or"  in 
its  proposed  definition  of  "road"  is  not 
inconsistent  with  the  Federal  definition 
of  "road  "at  30  CFR  701.5. 

Second.  OSM  requested  that  North 
Dakota  clarify  its  intent  regarding  the 
differences  between  the  proposed 
definition  of  "road"  in  the  coal 
exploration  portions  of  the  State 
program  and  the  already-approved 
definition  of  "road"  in  the  surface  coal 
mining  and  reclamation  operations 
portions  of  the  State  program  (NDAC 
69-05.2-01-02(92)).  Specifically,  the 
approved  definition  of  "road"  at  NDAC 
69-05.2-01-02(92).  like  the  Federal 
counterpart  definition,  explicitly 
includes  access  and  haulroads 
constructed,  reconstructed,  improved, 
or  maintained  for  use  in  operations, 
including  use  by  coal  hauling  vehicles 
to  and  from  transfer,  processing,  or 
storage  areas.  Proposed  NDCC  38-12.1- 
03(6),  however,  does  not  contain  a 
similar  list  of  various  types  of  roads 
encompassed  by  the  definition. 

By  letter  dated  December  3.  1993, 
North  Dakota  responded  by 
acknowledging  that  the  proposed 
definition  of  "road"  at  NDCC  38-12.1- 
03(6)  includes  all  rights-of-way  used  in 
coal  exploration  and  was  not  intended 
to  include  exhaustive  examples  of  all 
types  of  roads.  North  Dakota  also 
submitted  a  proposed  revision  to  its  coal 
exploration  regulations  at  NDAC  43-02- 
01-20.3(c)(2).  The  revised  regulation 
would  include  a  new  clause  clarifyino 
that:  ° 

A  road  is  altered  if  it  is  constructed, 
reconstructed,  improved,  or  maintained  in 
any  way  that  causes  the  changes  described  in 
this  section. 


The  Federal  regulation  defining 
"road"  at  30  CFR  701.5  insofar  as  it 
concerns  coal  exploration,  also  includes 
"(ajccess  and  haul  roads  constructed, 
used,  reconstructed,  improved,  or 
maintained  for  use  in  *  •  •  coal 
exploration  •  •  •  ."  Thus.  North 
Dakota's  inclusion  of  the  additional 
terms  "constructed,  reconstructed, 
improved,  and  maintained"  into  its  coal 
exploration  regulations  at  NDAC  43-02- 
0l-20.3(c)(2),  when  read  in  conjunction 
with  the  discussion  above  regarding  the 
proposed  statutory  definition  of  "road  " 
at  NDCC  38-12.1-03(6),  effectively 
defines  the  term  "road"  to  include  all 
rights-of-way  used  in  coal  exploration  as 
well  as  roads  constructed, 
reconstructed,  improved,  or  maintained 
m  any  way.  The  Director  finds  that 
North  Dakota  has  clarified  OSMs 
concerns  with  respect  to  North  Dakota's 
interpretation  of  its  proposed  statutory 
definition  of  "road"  at  NDCC  38-12.1- 
03(6)  to  ensure  that  it  is  consistent  with 
the  interpretation  of  the  Federal 
definition  of  "road"  at  30  CFR  701.5. 

For  the  reasons  discussed  above,  the 
Director  finds  that  proposed  NDCC  38- 
12.1-03(6).  defining  the  term  "road." 
and  proposed  NDAC  43-02-01- 
20.3(c)(2).  that  includes  the  additional 
clarif>ing  terms  "constructed, 
reconstructed,  improved,  and 
maintained  "  into  its  coal  exploration 
regulations,  are  in  accordance  and 
consistent  with  the  Federal  definition  of 
"road  "  at  30  CFR  701.5.  Accordingly, 
the  Director  is  approving  the  proposed 
changes  and  is  removing  the  required 
program  amendment  codified  at  30  CFR 
934:16(1). 

b.  NDCC  38-12.1-04(l)(a).  Jurisdiction 
of  the  hidustrial  Commission 

North  Dakota  proposed  to  revise 
NDCC  38-12. l-04(l)(a)  to  grant  the 
Industrial  Commission  (Commission) 
the  authority  to  require  the  furnishing  of 
a  reasonable  bond  amount  sufficient  to 
ensure  the  reclamation  of  roads  used  in 
coal  exploration.  Specifically.  North 
Dakota  proposed  to  revise  NDCC  38- 
12.1-04(l)(a)  to  provide  that  the 
Commission,  acting  through  the  office  of 
the  state  geologist,  has  the  authority  to 
require  (italicized  language  to  be 
added): 

The  furnishing  of  a  reasonable  bond  with 
good  and  sufficient  surety,  conditioned  upon 
the  full  compliance  with  the  provisions  of 
this  chapter,  and  the  rules  and  regulations  of 
the  commission  prescribed  to  govern  the 
exploration  for  coal  on  state  and  private 
lands  and  roads  used  in  coal  exploration 
within  the  state  of  North  Dakota. 

The  Federal  program  does  not  require  - 
bonding  for  coal  exploration.  Thus. 
North  Dakota's  proposed  revision 
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specifically  refere  ncing  roads  used  in 
coal  exploration  with  respect  to  the 
furnishing  of  a  reasonable  t)ond  for 
reclamation  goes  beyond  the 
requirements  of  tlie  Federal  program. 

ui  accordance  vrith  section  505(b)  of 
SMCRA  and  the  Federal  regulations  at 
30  CFR  739.11  (b)j  the  State  regulatory 
authority  has  the  tiiscretion  to  impose 
land  use  and  environmental  controls 
and  regulations  o^  coal  exploration 
operations  that  arfe  more  stringent  than 
those  imposed  under  SMCRA  and  the 
Federal  regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  us^  and  environmental 
controls  and  regulations  on  coal 
exploration  operauons  for  which  no 
Federal  counterpart  exists.  Section 
505(b)  of  SMCRAland  30  CFR  730.11(b) 
dictate  that  such  tirovisions  shall  not  be 
construed  to  be  ir  consistent  with  the 
Federal  program.  f\ccordingIy,  the 
Director  is  appro\  ing  the  proposed 


revision  to  NDCC 


on 


c.  NDCC  38-12. 
01-05,  Civil  and 

North  Dakota 
statutory  provisi 
08,  regarding  dvi 
penalties  in  the 
portions  of  the 
follows  (italicize< 
added): 


1-08 

Oi: 


and  NDAC  43-02- 
iminal  Penalties 

pi'oposed  to  revise  its 
at  NDCC  38-12.1- 
and  criminal 

exploration 

program  to  read  as 
language  to  be 


coal  I 
Stitei 


1.  Any  person,  i 
or  agent  of  a  corpoijate 
violatea  this  chapte ' 
or  regulation  impiei  nenting 
subject  to  a  civil  pe  lalty 
thousand  dollars 

Any  person,  inclikding 
agent  of  a  corpora tt 
knowingly  violates 
permit  condition  or 
this  chapter  or  who 
information  requirejd 
is  subject,  upon  coi  viction 
penalty  of  not  more 
dollars  or  by  impri<  onment 
one  year. 

In  a  letter  date< 
OSM  identified 
North  Dakota's 


revisions  did  not 
circumstances  ar 


38-12.1-04(l)(a). 


n  :luding  a  director,  officer, 
permittee,  who 
at  any  permit  condition 
this  chapter  is 
not  to  exceed  five 
day  of  such  violation. 

a  director,  officer,  or 
permittee,  who 
this  chapter,  or  any 
regulation  implementing 
knowingly  repxirts 
by  this  chapter  falsely 
,  to  a  criminal 
than  ten  thousand 

for  not  more  than 


November  12. 1993. 
several  concerns  with 
pi  oposed  changes. 


1.  Statutory  Auth  ohzation  for 
Individual  Penah  ies  , 

OSM  notified  f  lorth  Dakota  that 
although  its  proposed  revisions  to 
NDCC  38-12.1-0 }  purported  to  subject 
an  individual  dir  >ctor,  officer,  or  agent 
of  a  corporate  pei  mittee  to  civil  and 
criminal  penaltie  s  when  that  individual 
committed  a  viol  ition,  the  proposed 
indicate  under  what 
individual  director, 
officer,  or  agent  Will  be  deemed  to  have 
committed  a  viol  ition.  In  contrast, 
section  518(f)  of  :>MCRA  specifically 
addresses  the  ciriumstances  under 


which  a  corporate  director,  officer,  or 
agent  may  be  individually  subject  to 
either  civil  or  criminal  penalties  in 
connection  with  a  violation  committed 
by  a  corporate  permittee.  Section  518(0 
of  SMCRA  provides,  in  part,  that: 

Whenever  a  cor}X)rate  permittee  violates,  a 
Haw,  rule,  order,  or  permit  condition)  or  fails 
or  refuses  to  comply  with  an  order  issued 
under  section  521  of  this  Act,  or  any  order 
incorporated  in  a  final  decision  issued  by  the 
Secretary  under  this  Act  •  *  •  any  director, 
officer,  or  agent  of  such  corporation  who 
willfijlly  and  knowingly  authorized,  ordered, 
or  carried  out  such  violation,  failure,  or 
refusal  shall  be  subject  to  the  same  civil 
penalties,  fines,  and  imprisonment  that  may 
be  imposed  upon  a  person  under  (sections 
518(a)  and  (e)  of  SMCRA). 

OSM  stated  that  in  order  to  be  no  less 
stringent  than  section  518(f)  of  SMCRA, 
North  Dakota  must  revise  proposed 
NDCC  38-12.1-08  to  cleariy  subject 
corporate  directors,  officers,  or  agents, 
to  individual  civil  and  criminal 
penalties  in  connection  with  violations 
committed  by  a  corporate  permittee, 
under  the  circiunstances  outlined  in 
section  518(f)  of  SMCRA. 

By  letter  dated  December  3. 1993. 
North  Dakota  responded  by  submitting 
for  OSM's  approval  the  following 
proposed  regulatory  amendment  to 
NDAC  43-02-01-05: 

Whenever  a  corporate  permittee  violates 
NDCC  38-12.1  (statutory  requirements 
addressing  coal  exploration)  or  any  permit 
condition  or  rule  or  other  regulation 
implemented  thereunder,  a  director,  officer 
w  agent  of  the  corporate  permittee  who 
knowingly  causes  such  violation  is  subject  to 
the  criminal  penalties  imposed  under  NDCC 
38-12.1-08(2).  "Knowingly"  is  to  be 
understood  as  defined  by  NDCC  12.1-02-02. 
In  addition,  whenever  a  director,  officer,  or 
agent  of  a  corporate  permittee  willfully  or 
negligently  violates  NDCC  38-12.1  or  any 
permit  condition  or  rule  or  regulation 
implemented  thereunder,  civil  penalties  may 
be  imposed  under  NDCC  38-12.1-08(1). 
■•Willfully"  and  "negligently"  are  to  be 
understood  as  defined  by  NDCC  12,1-02-02. 

North  Dakota's  proposed  regulatory 
change  addresses  the  circumstances 
under  which  a  corporate  director,  officer 
or  agent  may  be  individually  subject  to 
criminal  penalties  in  connection  with  a 
violation  committed  by  a  corporate 
permittee.  However,  the  proposed 
regulatory  change  does  not  address  the 
circumstances  luider  which  a  corporate 
director,  officer  or  agent  may  be  / 

individually  subject  to  civil  penalties  in 
connection  with  a  violation  committed 
by  a  corporate  permittee.  Accordingly, 
the  Director  is  approving  proposed 
NDAC  43-02-01-05  to  the  extent  that  it 
specifically  addresses  the  circumstances 
under  which  a  corporate  director,  officer 
or  agent  may  be  individually  subject  to 


criminal  penalties  in  coimection  with  a 
violation  committed  by  a  corporate 
permittee.  However,  the  Director  is 
requiring  North  Dakota  to  further  amend 
NDAC  43-02-01-05  to  specifically 
address  the  circumstances  under  which 
a  corporate  director,  officer,  or  agent 
may  be  individually  subject  to  civil 
penalties  in  connection  with  a  violation 
committed  by  a  corporate  permittee. 
Moreover,  "because  North  Dakota's 
proposed  statutory  revisions  do  not 
address  when  a  corporate  director, 
officer  or  agent  may  be  individually 
subject  to  either  civil  or  criminal 
penalties  in  connection  with  a  violation 
committed  by  a  corporate  p)ennittee, 
proposed  NDCC  38-12.1-08  remains 
deficient.  Therefore,  the  Director  is  not 
approving  NDCC  38-12.1-08  and  is 
requiring  North  Dakota  to  amend  NDCC 
38-12.1-08  to  specifically  address  the 
circumstances  under  which  a  corporate 
director,  officer,  or  agent  may  be 
individually  subject  to  either  civil  or 
criminal  penalties  in  connection  with  a 
violation  committed  by  a  corporate 
permittee. 

2.  Nature  of  Violations  That  Subject 
Individuals  to  Penalties 

In  the  November  12. 1993,  letter,  OSM 
notified  North  Dakota  that  NDCC  38- 
12.1-08(1)  would  subject  an  individual 
to  civil  penalties  for  any  violation  and 
would  subject  individuals  to  criminal 
penalties  for  any  violation  committed 
"knowingly."  In  contrast,  section  518(f) 
of  SMCRA  subjects  a  corporate  director, 
officer,  or  agent  to  penalties  only  when 
that  individual  "willfully  and 
knowingly  authorized,  ordered,  or 
carried  out"  the  act  or  omission  that 
constitutes  the  violation.    . 

Thus,  OSM  noted  that  because 
proposed  NDCC  38-12.1-08  would 
subject  individuals  to  civil  and  criminal 
penalties  for  a  wider,  more  inclusive, 
range  of  actions  or  omissions  than  are 
covered  by  SMCRA  518(f).  it  would  be 
more  stringent  than  SMCRA.  However, 
OSM  requested  that  North  Dakota 
clarify  its  intent  regarding  these 
provisions  and  reaffirm  that  these 
provisions  did  not  conffict  with  other 
State  law  requirements. 

As  discussed  in  Finding  No.  4(c)(1) 
above,  by  letter  dated  December  3, 1993, 
North  Dakota  responded  by  submitting 
for  OSM's  approval  proposed  regulatory 
amendments  to  NDAC  43-02-01-05. 
Those  proposed  regulatory  amendments 
provide  for  criminal  penalties  in 
connection  with  violations  committed 
"knowingly"  and  civil  penalties  in 
connection  with  violations  committed 
either  "willfully"  or  "negligently." 

North  Dakota  also  attached  a  copy  of 
the  cross-referenced  definitions  of  the 


terms  "knowingly."  "willftilly."  and 
"negligently"  at  section  12.1-02-02  of 
the  North  Dakota  Criminal  Code.  In 
accordance  with  that  provision,  a 
person  engages  in  conduct: 

a.  "Intentionally"  if.  when  he  engages  in 
the  conduct,  it  is  his  purpose  to  do  so. 

b.  "Knowingly"  if.  when  he  engages  in  the 
conduct,  he  knows  or  has  a  firm  belief, 
unaccompanied  by  substantial  doubt,  that  he 
is  doing  so,  whether  or  not  if  is  his  purpose 
to  do  so. 

c.  "Recklessly"  if  he  engages  in  the 
conduct  in  conscious  and  unjustifiable 
disregard  of  a  substantial  likelihood  of  the 
existence  of  the  relevant  facts  or  risks,  such 
disregard  involving  a  gross  deviation  from 
acceptable  standards  of  conduct,  except  that, 
as  provided  in  section  12.1-04-02.  awareness 
of  the  risk  is  not  required  where  its  absence 
is  due  to  self-induced  intoxication. 

d.  "Negligently"  if  he  engages  in  the 
conduct  in  unreasonable  disregard  of  a 
substantial  likelihood  of  the  existence  of  the 
relevant  facts  or  risks,  such  disregard 
involving  a  gross  deviation  from  acceptable 
standards  of  conduct. 

e.  "Willfrilly"  if  he  engages  in  the  conduct 
intentionally,  knowingly,  or  recklessly. 

North  Dakota  stated  that  the  above- 
described  standards  are  more  stringent 
than  the  Federal  standard.  North  Dakota 
also  stated  that  it  has  been  enforcing  a 
similar  standard  in  its  environmental 
laws  for  a  long  time  without  any 
problems. 

The  Director  has  reviewed  the  State 
definitions  of  the  terms  "knowingly." 
"willfijlly,"  and  "negligently"  in 
connection  with  the  review  of  proposed 
NDAC  43-02-01-05.  The  Director  notes 
that  the  proposed  State  standards  are 
substantively  different  fix)m  the  Federal 
standards  set  forth  at  30  CFR  846.5. 

First,  the  Federal  standard  is  the  same 
for  both  individual  civil  and  criminal 
penalties,  while  the  State  proposes  two 
separate  standards  for  individual  civil 
and  criminal  penahies.  Under  the 
Federal  rules,  a  corporate  director, 
officer,  or  agent  may  be  individually 
subject  to  either  civil  or  criminal 
penalties  if  that  individual  both 
"knowingly"  and  "willfully" 
authorized,  ordered,  or  carried  out  the 
act  or  omission  that  constitutes  the 
violation.  In  contrast,  the  State  has 
proposed  two  separate  standards  for 
individual  civil  and  criminal  penalties. 
Under  the  State  proposal,  a  corporate 
director,  officer,  or  agent  may  be 
individually  subject  to  criminal 
penalties  in  connection  with  a  violation 
committed  by  the  corporate  permittee  if 
the  individual  knowingly  caused  the 
violation.  In  comparison,  under  the 
State  proposal,  a  corporate  director, 
officer,  or  agent  is  subject  to  individual 
civil  penalties  if  that  individual 


commits  a  violation  "willfully"  or 
"negligently." 

Although  North  Dakota  and  OSM  use 
some  of  the  same  terms  in  describing 
their  standards  for  the  imposition  of 
individual  civil  and  criminal  penalties, 
the  terms  are  not  defined  the  same  in 
the  State  program  as  they  are  in  the 
Federal  program.  For  example,  the 
Federal  definition  of  the  term 
"knowingly"  at  30  CFR  846.5  reads  as 
follows: 

"Knowingly"  means  that  an  individual 
knew  or  had  reason  to  know  in  authorizing, 
ordering  or  carrying  out  an  act  or  omission 
on  the  part  of  a  corporate  permittee  that  such 
act  or  omission  constituted  a  violation, 
failure  or  refusal. 

In  addition,  the  Federal  definition  of 
the  term  "willfully"  at  30  CFR  846.5 
reads  as  follows: 

"Willfully"  means  that  an  individual  acted 

(1)  Either  intentionally,  voluntarily  or 
consciously,  and 

(2)  With  intentional  disregard  or  plain 
indifference  to  legal  requirements  in 
authorizing,  ordering  or  carr>'ing  out  a 
corporate  permittee's  action  or  omission  that 
constitute'd  a  violation,  failure  or  refusal 

After  conducting  an  independent 
review  and  analysis,  the  Director  agrees 
with  North  Dakota  that  its  proposed 
standards  for  the  imposition  of 
individual  civil  and  criminal  penalties 
appear  to  be  more  stringent  than  the 
Federal  standards.  Pursuant  to  section 
505(b)  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  730.11(b),  the 
State  regulatory  authority  has  the 
discretion  to  impose  land  use  and 
environmental  controls  and  regulations 
on  coal  exploration  operations  that  are 
more  stringent  than  those  imposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  coal 
exploration  operations  for  which  no 
Federal  counterpart  exists.  Section 
505(b)  of  SMCRA  and  30  CFR  730.11(b) 
dictate  that  such  provisions  shall  not  be 
construed  to  be  inconsistent  with  the 
Federal  program.  Accordingly,  the 
Director  is  approving  North  Dakota's 
proposed  definitions  of  the  terms 
"knowingly,"  "willfully."  and 
"negligently"  and  that  portion  of  North 
Dakota's  Criminal  Code  at  section  12.1- 
02-02  that  contains  those  definitions,  as 
incorporated  at  NDAC  43-02-01-05.  as 
part  of  North  Dakota's  coal  exploration 
program. 


unlike  section  518(0  of  SMCRA. 
proposed  NDCC  38-12.1-08  does  not 
explicitly  include  failure  of  refiisal  to 
comply  with  orders  of  the  Commission 
as  cause  to  subject  individuals  to 
penalties.  In  addition.  OSM  noted  that 
the  North  Dakota  coal  exploration 
program  does  not  explicitly  address  the 
issuance  of  orders  by  the  Commission 
and  that  the  program  was  approved  by 
OSM  on  the  basis  of  North  Dakota's 
agreement  to  issue  each  coal  exploration 
permit  with  a  specific  condition 
subjecting  it  to  the  requirements  of  30 
CFR  840.  842.  843.  845.  and  43  CFR  part 
4  (see  45  FR  82214.  82226;  December 
15.  1980)  Section  518(f)  of  SMCRA 
subjects  individuals  to  penalties  when 
corporate  permittees  fail  or  refuse  to 
comply  with  enforcement  orders  or  any 
order  (with  minor  exceptions) 
incorporated  in  a  final  decision  of  the 
reguiator\-  authority. 

In  the  December  3,  1993.  letter.  North 
Dakota  responded  by  acknowledging 
that  its  provisions  at  NDCC  38-12.1-08 
regarding  liability  and  penalties  for 
failure  to  comply  with  orders  of  the 
Industrial  Commission  should  be 
clearer,  and  expressed  its  willingness  to 
approach  the  North  Dakota  Legislature 
in  1995  to  request  an  amendment  to 
NDCC  38-12.1-08  to  include  civil  and 
criminal  penalties  for  violations  such 
orders. 

The  Director  agrees  that  North  Dakota 
must  amend  NDCC  38-12.1-08 
Therefore,  the  Director  is  not  approving 
proposed  NDCC  38-12.1-08  and  is 
requiring  North  Dakota  to  amend  its 
program  to  require  that,  in  addition  to      * 
violations,  failure  or  refusal  to  comply 
with  such  orders,  as  listed  in  section 
518(0  of  SMCRA  and  issued  by  the 
North  Dakota  Industrial  Commission, 
serves  as  an  additional  basis  for 
imposing  individual  civil  and  criminal 
penalties  upon  corporate  officers, 
directors,  and  agents.  The  required 
program  amendment  placed  on  North 
Dakota's  program  at  30  CFR  934.16(y), 
as  a  result  of  a  January  9.  1992. 
rulemaking  action  (57  FR  807,  823-24) 
will  be  modified  to  reflect  this  decision. 

.  IV.  Summary  and  Disposition  of 
^Comments 


hpai^ 


ic  Comments 


3.  Listing  of  Actions,  Failures,  and 
Refusals  That  Subject  Individuals  to 
Penalties 

Finally.  OSM.  in  the  November  12. 
1993.  letter,  notified  North  Dakota  that. 


The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment. 

No  public  comments  were  received, 
and  because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 
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2.  Federal  At 


\  Comments 


Pursuant  to  section  503(b)  of  SMCRA 
and  the  imptemeiiting  regulations  at  30 
CFR  732.1 7(hKll)(i),  OSM  solicited 
comments  from  ti)e  Administrator  of  the 
Envinaunenta]  Pi^tection  Agency 
(EPA),  the  Secretary  of  Agriculture,  and 
various  other  Federal  agencies  with  an 
actual  or  potentia)  interest  in  the  North 


Dakota  program 
By  letter  dated 
(administrative 


ay  19. 1993 
ord  No.  ND-Q-8).  the 
Soil  Conservation  Service  responded 
that  it  had  no  coimment  on  the  proposed 
amendment.        I 

By  letter  dated  May  25, 1993 
(administrative  r*:ord  No.  ND-Q-9).  the 
U.S.  Bureau  of  Mines  responded  that  it 
had  no  sped  Re  c(  imments  on  the 
proposed  amendi  lent. 

By  letter  dated  Vfay  26. 1993 
(administrative  K  cord  No.  ND-Q-10), 
the  U.S.  Fish  and  Wildlife  Service 
responded  that  it  had  no  substantive 
comments  on  the  proposed  amendment. 

By  letter  dated  lune  28, 1993 
(administrative  r^ord  No.  ND-Q-12), 
the  Mine  Safety  ^d  Health 
Administration  n«ponded  that  it  had  no 
comments  on  the  proposed  amendment. 


3.  Environmenta 
{EPA)  Concurrence 


Pursuant  to  30 
OSM  is  required 
concurrence  of 
EPA  with  respecl 
State  program 
air  or  water 
promulgated 
Clean  Water  Act 
and  the  Clean  Ai 
U.S.C.  7401  et 
written  concurrence 
amendment  by 
1993  (administrative 
13). 


tie 


'  qualj  ty 


4.  State  Historic 
(SHPO)  and  the 
Historic 


Pursuant  to  30 


Protection  Agency 
and  Comments 


CFR732.17(h)(ll)(ii), 
o  obtain  the  written 

Administrator  of 
to  those  aspects  of  a 
arqendment  that  relate  to 
standards 
unc|er  the  authority  of  the 
33  U.S.C.  1251  et  seq.) 
Act,  as  amended.  (42 
.).  EPA  gave  its 
with  the  proposed 
dated  October  25, 
record  No.  ND-Q- 


'reservation  Officer 
i  \dvisory  Council  on 
Preserv^ion  (ACHP) 


CFR  732  17(h)(4).  OSM 


is  required  to  sol  cit  comments  from  the 


SHPO  and  ACHP 
that  may  have  ar 


for  all  amendments 
effect  on  historic 
properties.  By  le  ter  dated  May  7. 1993. 
OSM  solicited  c(  mments  from  these 
offices  (administ  rative  record  No.  NI>- 
Q-6).  Neidier  th  i  SHPO  nor  the  ACHP 
commented  on  t  le  proposed 
amendment. 

V.  Director's  Dei  ision 

Based  on  the  s  }ove  findings,  the 
Director  approve  s,  with  three 
exceptions,  Nort  i  Dakota's  proposed 
amendment  as  submitted  on  April  21, 
1993.  and  revised  on  December  3. 1993. 
As  discussed  in:  Finding  No.  1.  North 


Dakota's  prop>osed  statutory  revisions  to 
NDCC  38-14.1-21(5)  regarding  permit 
approval  or  denial  standards;  Finding 
No.  2,  the  proposed  statutory  revisions 
to  NDCC  38-14.1-24(13)(e)  regarding 
preblasting  survey  criteria;  Finding  No. 
3(a).  the  proposed  statutory  revisions  to 
NDCC  38-14.1-37(2)  regarding  the 
probable  total  annual  coal  production 
and  testing  costs,  as  it  applies  to  the 
North  Dakota  SOAP  program;  Finding 
No.  3(b).  newly-created  NDCC  38-14.1- 
37(2)(a)  regarding  probable  hydrologic 
consequences  and  engineering  designs, 
as  they  apply  to  the  North  Dakota  SOAP 
program;  Finding  No.  3(c),  newly- 
created  NDCC  38-14.1-37(2)(b) 
regarding  the  development  of  cross 
sections,  maps,  and  plans,  as  it  applies 
to  the  North  Dakota  SOAP  program: 
Finding  No.  3(d),  newly-created  NDCC 
38-14.1-37(2)(c)  regarding  geologic 
drilling  and  a  statement  of  the  results  of 
test  borings  and  core  samplings,  as  it 
applies  to  the  North  Dakota  SOAP 
program;  Finding  No.  3(e),  newly- 
created  NDCC  38-14. l-37(2){d) 
regarding  cultural  resource  information, 
as  it  applies  to  the  North  Dakota  SOAP 
program;  Finding  No.  3(f),  newly- 
created  NDCC  38-14.1-37(2)(e) 
regarding  the  payment  of  costs  for 
preblasting  surveys,  as  it  appUes  to  the 
North  Dakota  SOAP  program;  Finding 
No.  3(g),  newly-created  NDCC  38-14.1- 
37(2)(f)  regarding  fish  and  wildlife 
habitat  enhancement  plans,  as  it  applies 
to  the  North  Dakota  SOAP  program; 
Finding  No.  3(h),  newly-created  NDCC 
38-14.1-37(3)  regarding  North  Dakota's 
discretionary  authority  to  provide  or 
assume  training  costs  for  small 
operators;  Finding  No.  3(i),  newly- 
created  NDCC  38-14.1-37(4)  regarding 
the  requirements  for  small  operator 
reimbursement  to  North  Dakota  for  the 
cost  of  permit  application  materials  and 
training;  Finding  No.  3(j).  newly-created 
NDCC  38-14.1-37(5)  regarding  the 
prohibition  of  assistance  to  small 
operations  not  subject  to  payment  of 
/^AL  fees;  Finding  No.  4(a),  the 
proposed  definition  of  "road"  at  newly- 
created  NDCC  38-12.1-03(6).  the 
clarifying  terminology  proposed  at 
revised  NDAC  43-02-Ol-20.3(c)(2).  and 
removal  of  the  required  program 
amendment  at  30  CFR  934.16(1); 
Finding  No.  4(b),  the  proposed  statutory 
revision  to  NDCC  38-12. l-04(l)(a) 
regarding  the  Commission's  authority  to 
require  a  reasonable  bond  amount 
sufficient  to  ensure  the  reclamation  of 
roads  used  in  coal  exploration;  Finding 
No.  4(c)(1),  newly-proposed  NDAC  43- 
02-01-05,  to  the  extent  that  it 
specifically  addresses  the  circumstances 
under  which  a  corporate  director,  officer 


or  agent  may  be  individually  subject  to 
criminal  penalties  in  cormection  with  a 
violation  committee  by  a  corporate 
permittee;  and  finally,  as  discussed  in 
Finding  No.  4(c)(2),  North  Dakota's 
newly-proposed  standards  for  civil  and 
criminal  penalties,  which  use  the 
proposed  definitions  of  the  terms 
"knowingly,"  "willfully,"  and 
"negligently,"  as  set  forth  in  North 
Dakota's  Criminal  Code  at  12.1-02-02 
and  incorporated  at  NDAC  43-02-01- 
05,  as  part  of  North  Dakota's  coal 
exploration  program. 

However,  as  discussed  in  Finding 
Nos.  4  (c)(1)  and  {c)(3),  the  Director  is 
not  approving  the  proposed  statutory 
revisions  to  NDCC  38-12.1-08  and  is 
requiring  North  Dakota  to  amend  its 
program  to  (1)  specifically  address  the 
circumstances  under  which  a  corporate 
director,  officer,  or  agent  may  be 
individually  subject  to  either  civil  or 
criminal  penalties  in  connection  with  a 
violation  committed  by  a  corporate 
permittee;  and  (2)  require  that,  in 
addition  to  violations,  failure  or  refusal 
to  comply  with  orders,  as  Usted  in 
section  518(f)  of  SMCRA  and  issued  by 
the  North  Dakota  Industrial 
Commission,  serves  as  an  additional 
basis  for  imposing  individual  civil  and 
criminal  penalties  upon  corporate 
officers,  directors,  and  agents.  The 
required  program  amendment  placed  on 
North  Dakota's  program  at  30  CFR 
934.16(y)  will  be  modified  to  reflect  this 
decision.  In  addition,  as  discussed  in 
Finding  No.  4(c)(1),  the  Director  is 
requiring  North  Dakota  to  further  amend 
NDAC  43-02-01-05  to  specifically 
address  the  circumstances  under  which 
a  corporate  director,  officer  or  agent  may 
be  individually  subject  to  civil  penalties 
in  connection  with  a  violation 
committed  by  a  corporate  permittee. 
Except  as  noted,  the  Director  is 
approving  these  proposed  rules  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

In  accordance  with  30  CFR 
732.17(f)(1),  the  Director  is  also  taking 
this  opportunity  to  clarify  in  the 
required  amendment  section  at  30  CFR 
934.16  that,  writhin  60  days  of  the 
publishing  of  this  notice.  North  Dakota 
would  have  to  either  submit  a  proposed 
written  amendment,  or  a  description  of 
an  amendment  to  be  proposed  that 
meets  the  requirements  of  SMCRA  and 
30  CFR  Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with  North 
Dakota's  established  administrative  or 
legislative  procedures. 

The  Federal  regulations  at  30  CFR 
part  934,  which  codify  decisions 
concerning  the  North  Dakota  program, 
are  being  amended  to  implement  this 


decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  North 
Dakota  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  North  Dakota  of  only 
such  provisions. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  final  rule  is  exempted  fi-om 
review  by  the  Office  of  Management  and 
Budget  tmder  Executive  Order  12866 
(Regulatory  Planning  and  Review), 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

VII,  List  of  Subjects  in  30  CFR  934 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  15, 1994. 
Richard  E.  Dawes, 

Acting  Assistant  Director.  Western  Support 
Center. 

VII,  Subchapter  T,  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  Part  934 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  etseq. 

2.  Section  934.15  is  amended  by 
adding  paragraph  (r)  to  read  as  follows: 

§  934. 1 5    Approval  of  regulatory  program 
amendments. 

•        *        •        •        * 

(r)  The  following  revisions  to  the 
North  Dakota  Century  Code,  as 
submitted  to  OSM  on  April  21,  1993, 
and  as  subsequently  revised  on 
December  3, 1993.  are  approved 
effective  July  22, 1994. 


NDCC  38-14.1-21(5).  concerning 
permit  approval  or  denial  standards; 
NDCC  38-14.1-24(13)(e).  concerning 
preblasting  survey  criteria;  NDCC  38- 
14.1-37(2),  concerning  probable  total 
annual  coal  production  and  testing  costs 
as  they  apply  to  SOAP;  NDCC  38-14.1- 
37(2)(a),  concerning  probable  hydrologic 
consequences  and  engineering  designs 
as  they  apply  to  SOAP;  NDCC  38-14.1- 
37(2)(b).  concerning  the  development  of 
cross  sections,  maps  and  plans  as  they 
apply  to  SOAP;  NDCC  38-14.1-37(2)(c), 
concerning  geologic  drilling  and  test 
results  as  they  apply  to  SOAP;  NDCC 
38-14. l-37(2){d).  concerning  cultural 
resource  information  as  it  applies  to 
SOAP;  NDCC  38-14.1-37(2)(e). 
concerning  the  payment  of  costs  for 
preblast  surveys  as  they  apply  to  SOAP; 
NDCC  38-14.1-37(2)(n.  concerning  fish 
and  wildlife  habitat  enhancement  plans 
as  they  apply  to  SOAP;  NDCC  38-14.1- 
37(3).  concerning  the  discretionary 
authority  to  provide  or  assume  training 
costs  for  small  operators;  NDCC  38- 
14.1-37(4).  concerning  the  requirements 
for  small  operator  reimbursement; 
NDCC  38-14.1-37(5).  concerning  the 
prohibition  of  small  operator  assistance 
to  operations  not  subject  to  payment  of 
AML  fees;  NDCC  38-12.1-03(6). 
concerning  the  definition  of  "Road"  and 
the  clarifying  terminology  proposed  at 
NDAC  43-02-Ol-20.3(c)(2);  NDCC  38- 
12.1-04(l)(a)  regarding  the 
Commission's  authority  to  require  a 
reasonable  bond  amount  sufficient  to 
ensure  the  reclamation  of  roads  used  in 
coal  exploration;  NDAC  43-02-01-05. 
to  the  extent  that  it  specifically 
addresses  the  circumstances  under 
which  a  corporate  director,  officer  or 
agent  may  be  held  individually  liable 
for  criminal  penalties  in  connection 
with  a  violation  committed  by  a 
corporate  permittee;  and  North  Dakota's 
newly-proposed  standards  for  civil  and 
criminal  penalties,  which  use  the 
proposed  definitions  of  the  terms 
"knowingly."  "willfully."  and 
"negligently,"  as  set  forth  in  North 
Dakota's  Criminal  Code  at  12.1-02-02 
and  incorporated  at  NDAC  43-02-01- 
05,  as  part  of  North  Dakota's  coal 
exploration  program. 

3.  Section  934.16  is  amended  by 
adding  an  introductory  paragraph, 
removing  and  reserving  paragraph  (1), 
revising  paragraph  (y).  and  adding 
paragraph  (z)  to  read  as  follows: 

§934.16    Required  regulatory  program 
amendments. 

Pursuant  to  30  CFR  732.17(0(1).  North 
Dakota  is  required  to  submit  to  OSM  by 
the  specified  date  the  following  written, 
proposed  program  amendments,  or  a 
description  of  the  amendments  to  be 


37432  Fediiral  Register  /  Vol.  59,  No.  140  /  Friday.  July  22.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  140  /  Friday.  July  22.  1994  /  Rules  and  Regulations 


37433 


proposed  that  mee  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII  and  a 
timetable  for  enactment  liiat  is 
consistent  with  North  Dakota's 
established  admini  strative  and 
legislative  procedures. 
*        *        •        *    .    » 

(y)  By  Septembei  20. 1994.  North 
Dakota  shall  submit  proposed  revisions 
to  NDCX:  3&-12.1-<  18  to  (1)  specifically 
address  the  circumstances  under  which 
a  corporate  directo  •.  officer,  or  agent 
may  be  individually  subject  to  either 
civil  or  criminal  pe  nalties  in  connection 
with  a  violation  co  nmitted  by  a 
corporate  permitte<  i 
in  addition  to  viola  tions,  failure  or 
refusal  to  comply  v  rith  orders,  as  listed 
in  section  518(f)  of  SMCRA  and  issued 
by  the  North  Dakot  i  Industrial 
Commission,  served  as  an  additional 
ndividual  civil  and 
ipon  corporate 


basis  for  imposing 
criminal  penalties 
officers,  directors.  And  agents. 


(z)  By  Septembei 


Dakota  shall  submi  t  proposed  revisions 
to  NDAC  43-02-01-05  to  specifically 
address  the  circum  stances  under  which 


a  corporate  directoi , 


be  individually  sul  ject  to  civil  penalties 


in  connection  with 


committed  by  a  cor  }orate  permittee. 
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INFOrafATION 


SUPPt^MENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  tlie  Secretary- 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  North  Dakota 
Public  Service  Commission 
(Commission).  General  background 
information  on  the  North  Dakota 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  an  explanation  of  the  conditions  of 
approval  of  the  North  Dakota  program 
can  be  found  in  the  December  15. 1980. 
Federal  Register  (45  FR  82214).  Actions 
taken  subsequent  to  approval  of  the 
North  Dakota  program  are  codified  at  30 
CFR  934.15,  934.16.  and  934.30. 

U.  Proposed  Amendment 

By  letter  dated  October  22.  1993 
(administrative  record  No.  NI>-T-01), 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCR.\.  North  Dakota  submitted  the 
proposed  amendment  at  its  own 
initiative.  North  Dakota  proposed 
revisions  to  its  performance  standards 
pertaining  to  the  use  of  explosives  and 
preblasting  survey  requirements  at 
NADC  69-05.2-17.02  (1)  and  (2).  North 
Dakota  also  proposed  revisions  to  its 
Small  Operator  Assistance  Program 
(SOAP)  at  NDAC  69-05.2-29-01, 
re-sponsibilities  of  the  Commission. 
NDAC  69-05.2-29-02,  program 
services;  NDAC  69-05.2-29-03. 
eligibility  for  assistance;  NDAC  69- 
05.2-29-04,  filing  for  assistance;  NDAC 
69-05.2-29-05,  application  approval 
and  notice  of  denial;  NDAC  69-05.2- 
29-06,  data  requirements:  NDAC  69- 
05.2-29-07,  assistance  funding;  and 
NDAC  69-05.2-29-Oa,  applicant 
liability. 

The  propos(?d  changes  to  North 
Dakota's  pre-blast  survey  and  SOAP 
rules  are  meant  to  implement  statutory 
changes  to  the  State's  regulatory- 
program  pertaining  to  the  use  of 
explosives  and  SOAP  that  were  enacted 
by  the  State  legislature  in  1993.  (For  a 
document  relating  to  the  statutory 
revisions  proposed  by  North  Dakota  for 
preblasting  surveys  and  small  operator 
assistance,  see  an  additional  final  rule 
Federal  Register  notice  for  the  State  of 
North  Dakota  publi.shed  elsewhere  in 
this  issue.)  North  Dakota  proposed  the 
statutory  and  regulatory  amendments  to 
its  SOAP  program  in  order  to  implement 
the  changes  to  the  Federal  SOAP 
program  at  sections  507  (c)  and  (h)  of 
SMCRA  made  by  the  Energy  Policy  Act 
of  1992  (Pub.  L.  102-486). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 


23. 1993.  Federal  Register  (58  FR 

61857),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  ND-T-08). 
The  public  comment  period  ended  on 
December  23. 1993.  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  finds  that  the  proposed 
North  Dakota  program  amendment  as 
submitted  by  North  Dakota  on  October 
22. 1993,  is  not  inconsistent  with  and  is 
no  less  stringent  than  SMCRA.  Thus,  the 
Director  approves  the  proposed 
amendment. 

/.  NDAC  69-U5. 2-1 7-02.  Performance 
Standards — Use  of  Explosives — 
Preblasting  Sun'ey  Requirements 

North  Dakota  proposed  to  revise  its 
rules  at  NDAC  69-05.2-17-02  (1)  and 
(2)  so  that  the  rules  will  provide  as 
follows: 

1.  Each  operator  shall  notify  in  writing,  at 
lea.st  thirty  days  before  blasting,  all  residents 
and  owners  of  raamnade  dwellings  or 
structures  located  within  one  mile  *   *   •  of 
the  permit  area  how  to  request  a  prcbla.sting 
survey. 

2.  On  request  to  the  commission  by  a 
resident  or  owner  of  a  dwelling  or  structure 
located  within  one  mile  *  •   •  of  any  part  of 
the  permit  area,  the  operator  shall  promptly 
conduct  a  preblasting  survey  of  the  dwelling 
or  structure  and  promptly  submit  a  report  of 
the  survey  to  the  commission  and  requestor. 
Any  preblasting  survey  requested  more  than 
ten  days  before  blasting  must  be  completed 
before  blasting  is  initiated.  Additions  or 
renovations  to  a  surveyed  structure  must  be 
sur\'eyed  upon  request  to  the  commission. 

In  this  amendment.  North  Dakota 
proposed  to  increase  from  one-half  mile 
[0.85  kilometers]  to  one  mile  il.61 
kilometers),  the  distance  from  the 
permit  area  within  which  dwellings  or 
structures  must  be  situated  before  the 
owners  or  residents  of  such  dwellings 
and  structures  are  entitled  to  the  notice 
specified  at  NDAC  69-05.2-17-02(1) 
and  can  require  the  operator  to  conduct 
a  pre-blast  survey  in  accordance  with 
NDAC  69-05.2-17-02(2).  North  Dakota 
proposed  these  regulator)'  revisions  in 
order  to  implement  the  statutory  I 

changes  proposed  by  the  State  in 
"Amendment  XVIII"  (administrative 
record  No.  ND-Q-1,  April  21.  1993) 
pertaining  to  pre-blast  surveys.  (For  u 
discussion  of  the  proposed  statutory- 
provisions,  see  the  additional  final  rule 
Federal  Register  notice  for  North  Dakota 
publi.shed  elsewhere  in  this  is.sue.) 


The  distance  standard  in  the 
counterpart  Federal  regulations  at  30 
CFR  816.62(a)  and  (b)  regarding  pre- 
blast  surveys  is  one-half  mile  of  the 
permit  area.  North  Dakota's  proposed 
revisions  at  NDAC  69-05.2-29-02  (1) 
and  (2)  would  thus  allow  a  potentially 
larger  group  of  residents  or  owners 
within  the  vicinity  of  the  mine  to 
require  the  operator  to  conduct  a 
preblasting  survey  than  is  provided  for 
by  the  Federal  regulations  at  30  CFR 
816.62(a)  and  (b). 

In  accordance  with  section  505(b)  of 
SMCRA  and  30  CFR  730.11(b),  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  that 
are  more  stringent  than  those  imposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  exists. 
Section  505(b)  of  SMCRA  and  30  CFR 
730.11(b)  dictate  that  such  State 
provisions  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Therefore,  the  Director  is 
approving  the  revisions  proposed  by 
North  Dakota  at  NDAC  69-05.2-17-02 
(1)  and  (2). 

2.  NDAC  69-05.2-29-01  Through  69- 
05.2-29-Oa,  Small  Operator  Assistance 
Program 

In  this  amendment,  North  Dakota 
proposed  several  changes  to  its  rules 
pertaining  to  its  SOAP  program  in  order 
to  implement  the  statutory  revisions  the 
State  proposed  in  a  separate 
amendment.  (For  a  discussion  of  the 
proposed  statutory  SOAP  provisions, 
see  the  additional  final  rule  notice  for 
North  Dakota  published  elsewhere  in 
this  issue.)  North  Dakota  proposed  these 
regulatory  revisions  in  order  to 
implement  the  statutory  changes 
proposed  by  the  State  in  "Amendment 
XVin"  (administrative  record  No.  ND- 
Q-1.  April  21, 1993). 

a.  NDAC  69-05.2-29-01(2),  69-05.2- 
29-02(1),  69-05.2-2&-04(6)(b).  69-05.2- 
29-05(l)(b).  69-05.2-29-06(2)  and 
06(4).  and  69-05.2-29-08(l)(b),  Small 
Operator  Assistance— Responsibilities 
of  the  Commissfon — Qualified  Public 
and  Private  Entities 

North  Dakota  proposed  to  revise 
NDAC  69-05.2-29-^1(2)  to  provide  that 
the  Commission  will  develop  and 
maintain  a  list  of  "qualified  public  or 
private  entities"  as  required  by  30  CFR 
795.10  and  pay  them  for  services 
rendered.  In  this  amendment,  North 


Dakota  proposed  to  substitute  the 
phrase  "qualified  public  or  private 
entities"  for  the  previous  reference  to 
"qualified  laboratories."  North  Dakota 
also  proposed  to  change  the  term 
"laboratory"  (or  "laboratories")  to 
"public  or  private  entity"  (or  "entities") 
in  its  rules  at  NDAC  69-05.2-29-02(1) 
69-05.2-29-04(6)(b).  69-05.2-29- 
05(l)(b).  69-05.2-29-06  (2)  and  (4),  and 
69-05.2-29-08(1  )(b). 

North  Dakota's  proposed  terminology 
change  is  not  inconsistent  with  section 
507(c)(1)  of  SMCRA  which  provides  that 
the  activities  to  be  performed  under 
SOAP  shall  be  performed  by  a 
"qualified  pubic  or  private  laboratory  or 
such  other  public  or  private  qualified 
entity  designated  by  the  regulatory 
authority."  Therefore,  the  Director  finds 
that  the  proposed  terminology  change  at 
NDAC  69-05.2-2^-01(2).  69-05.2-29- 
02(1).  69-05.2-29-04(6)(b),  69-05.2-29- 
05(l)(b).  69-05.2-29-06  (2)  and  (4),  and 
69-05.2-29-08(1  )(b)  is  not  inconsistent 
with  section  507(c)(1)  of  SMCPj\  or  the 
Federal  regulations  regarding  SOAP  at 
30  CFR  Part  795.  as  recently  revised  (59 
FR  28136.  May  31. 1994).  and  the 
Director  is  approving  the  proposed 
rules. 

b.  NDAC  69-05.2-29-02(1)  (a)  and  (b), 
Small  Operator  Assistance — Program 
Services 

North  Dakota  proposed  to  expand  its 
regulatory  provisions  governing  SOAP 
program  services  at  NDAC  69-05.2-29- 
02(1)  (a)  and  (b)  in  accordance  with  the 
statutory  changes  at  North  Dakota 
Century  Code  (NDCC)  38-14.1-37  (2) 
through  (5)  proposed  by  the  State  in 
"Amendment  XVIII"  (administrative 
record  No.  ND-Q-1,  April  21, 1993). 
(For  a  discussion  of  the  proposed 
statutory  provisions,  see  the  additional 
final  rule  for  North  Dakota  published 
elsewhere  in  this  issue.)  Specifically, 
North  Dakota  proposed  to  revise  NDAC 
69-05.2-29-02(1)  so  that  it  will  provide 
as  follows: 

To  the  extent  possible  with  available 
funds,  the  commission  will  for  qualified 
small  operators  who  request  assistance: 

1.  Select  and  pay  a  qualified  public  or 
private  entity  to  perform  the  acUvities 
described  under  [NDCC  38-14.1-37(2)) 
including: 

a.  A  determination  of  the  probable 
hydrologic  consequences  of  the  mining  and 
reclamation  operations  both  on  and  off  the 
proposed  permit  area  according  to  section 
69-05.2-29-06. 

c.  The  preparation  of  a  statement  of  the 
results  of  test  borings  or  core  samplings 
.according  to  section  69-05.2-29-06. 

Thus,  as  amended,  NDAC  69-05,2- 
29-02(1)  (a)  and  (b)  will  provide 
coverage  of  all  program  services  detailed 


in  North  Dakota's  statute  at  NDCC  38- 
14.1-37(2). 

The  State  proposal  is  substantively 
similar  to  its  Federal  counterpart 
regulations  at  30  CFR  795.9  (a),  (b). 
(b)(1)  and  (b)(2),  as  revised  on  May  31, 
1994  (59  FR  28136).  with  one  exception. 
While  the  Federal  regulations  at  30  CFR 
795.9  (b)(1)  through  (b)(6)  specifically 
identify  each  activity  that  may  be 
funded  pursuant  to  SOAP,  the  State 
proposal  specifically  identifies  only  two 
activities  that  may  be  funded  by  SOAP. 
However,  as  noted  above,  the  State 
profxjsal  does  encompass  all  activities 
described  under  proposed  NDCC  38- 
14.1-37(2).  The  activities  described 
under  proposed  NDCC  38-14.1-37(2).  in 
turn,  correspond  to  the  activities 
described  in  the  Federal  program  at 
sections  507  (c)(1)(A)  throu^  (c)(1)(F) 
of  SMCRA  and  30  CFR  795.9  (b)(1) 
through  (b)(6).  (For  a  discussion  of  the 
proposed  statutory  provision,  see  the 
additional  final  rule  notice  for  North 
Dakota  published  elsewhere  in  this 
issue.) 

Therefore,  the  Director  finds  that 
proposed  NDAC  69-05.2-29-02(1)  (a) 
and  (b)  are  no  less  stringent  than 
SMCRA  and  no  less  effective  in  meeting 
SMCRA's  requirements  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  rules. 

c.  NDAC  69-05.2-29-03(2).  Small 
Operator  Assistance — Eligibility  for 
Assistance  (hitroductory  Text) 

North  Dakota  proposed  to  revise  the 
introductory  text  of  NDAC  69-05.2-2*- 
03(2)  by  increasing  the  amount  of 
probable  total  annual  production 
allowed  for  SOAP  applicants  from  one 
hundred  thousand  tons  [90,718{47 
metric  tons)  to  three  hundred^housand 
tons  (272,155.41  metric  ton4.  The 
proposed  change  would  make  NDAC 
69-05.2-29-03(2)  consistent  with 
proposed  statutory  changes  to  NDCC 
38-14.1-37  (see  "Amendment  XVIII" 
dated  April  21, 1993,  administrative 
record  No.  NI>-Q-i),  as  well  as  the 
requirements  of  SMCRA  at  section 
507(c)(1)  and  the  recently  revised 
Federal  counterpart  regulation  at  30 
CFR  795.6(2).  (For  a  discussion  of  the 
proposed  statutory  provision,  see  the 
additional  final  rule  for  North  Dakota 
published  elsewhere  in  this  issue.) 
Therefore,  the  Director  is  approving 
proposed  NDAC  69-05.2-29-03(2) 
(introductory  text). 

d.  NDAC  69-05.2-29-03(5),  Small 
Operator  Assistance — Eligibility  for 
Assistance 

North  Dakota  proposed  to  create  new 
NDAC  69-05.2-29-03(5)  to  provide  that 
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a.  The  extent  of  currently  available 
hydrologic.  geologic,  and  other  information 
described  under  INDCX:  38-14.1-37(2)1 

b.  The  data  collection  and  analysis 
guidelines  developed  and  provided  by  the 
commission. 

In  this  amendment,  North  Dakota 
proposed  to  expand  the  basis  upon 
which  the  requirements  will  be  based, 
as  outlined  at  NDAC  69-05.2-29- 
06(l)(a).  Specifically,  as  proposed. 
NDAC  69-05.2-29-O6(l){a)  will  now 
require  that  the  data  requirements  be 
based  upon  all  information  described  at 
proposed  NDCC  38-14.1-37(2).  (For  a 
discussion  of  the  proposed  statutory 
provision,  see  the  additional  final  rule 
for  North  Dakota  published  elsewhere  in 
this  issue.) 

Proposed  NDAC  69-05.2-29-061  l)(a) 
IS  consistent  with  the  recently  revised 
Federal  regulation  at  30  CFR  795.9(b). 
which  lists  the  specific  technical 
services  authorized  for  the  SOAP  and 
provides,  among  other  things,  that  "(tjhe 
program  administrator  shall  determine 
the  data  needed  for  each  applicant  or 
group  of  applicants." 

Accordingly,  the  Director  finds  that 
NDAC  69-05.2-29-06(l)(a)  is  consistent 
with  and  no  less  effective  than  the 
Federal  regulations  at  30  CFR  795.9(b) 
and  is  approving  the  proposed  rule. 

f.  NDAC  69-05.2-29-07(1).  Small 
Operator  Assistance — Assistance 
Funding 

North  Dakota  proposed  to  delete  the 
portion  of  NDAC  69-05.2-29-07(1)  that 
prohibits  the  use  of  SOAP  funds  to 
cover  the  costs  of  test  boring  or  core 
sampling.  The  proposed  revision  is 
consistent  with  section  507(c)(1)(C)  of 
SMCRA  and  the  recently  revised 
Federal  counterpart  regulation  at  30 
CFR  795.9(b)(2),  which  allow  the  use  of 
SOAP  funds  to  cover  the  cost  of  geologic 
drilling  and  statement  of  results  of  test 
borings  and  core  samplings  required  by 
section  507(b)(15)  of  SMCRA. 
Accordingly,  the  Director  is  approving 
the  proposed  revision  at  NDAC  69- 
05.2-29-07(1). 

g.  NDAC  69-05.2-29-08(1  )(a)  Through 
(e).  Small  Operator  Assistance — 
Applicant  Liability 

North  Dakota  proposed  to  revise 
NDAC  69-05.2-29-08(l)(a)  through  (e). 
the  regulatory  provisions  that  outline 
the  circumstances  under  which  an 
applicant  must  reimburse  the 
commission  for  the  cost  of  SO.AP 
services. 

1.  NDAC  69-05.2-29-08.  Introductory    - 
Text 

The  introductory  text  at  ND.AC  69- 
03.2-29-08(1)  provides: 


The  applicant  shall  reimburse  the 
commission  for  the  cost  of  all  services 
rendered  under  this  chapter  ji.e  .  ND.^C;  6S- 
05.2-291  if  *  •   *. 

Section  507(h)  of  SMCRA  and  30  CFR 
795.12(a)  require,  under  specified 
circumstances,  that  a  small  operator 
reimburse  the  regulatory  authority  for 
the  cost  of  all  SOAP  services,  which,  in 
accordance  with  section  507(c)(2)  of 
SMCRA.  includes  the  cost  of  training 
assistance. 

By  comparison.  North  Dakota's 
proposed  statutorj'  change  at  NDCC  38- 
14.1-37(4).  proposed  by  the  State  in 
"Amendment  XVIII"  did  not  include 
training  costs  as  an  obligation  for 
reimbursement  by  the  operator.  (For  a 
discussion  of  the  proposed  statutorj' 
provision,  see  the  additional  final  rule 
for  North  Dakota  published  elsewhere  in 
this  issue).  Moreover,  the  proposed 
introductory'  text  to  NDAC  69-05.2-29- 
08  only  refers  to  "services  rendered 
under  (NDAC  69-05.2-29]"  which  do^ 
not  include  training  assistance. 

However,  as  discussed  in  the 
additional  final  rule  for  North  Dakota 
published  elsewhere  in  this  issue, 
section  507(c)(2)  of  SMCRA  specifically 
references  only  "the  Secretary."  OSM 
currently  interprets  "the  SecTetary"  to 
mean  the  Secretary  of  the  Interior,  and 
not  State  regulatory  authorities. 
Therefore,  at  the  current  time  North 
Dakota  is  not  obligated  to  provide 
training  under  SOAP.  Accordingly. 
North  Dakota's  proposed  introductory 
text  at  NDAC  6^-05.2-29-08  is  no  less 
strtngent  than  section  507(h)  of  SMCRA 
and  no  less  effective  than  the  recently 
revised  Federal  regulations  at  30  CFR 
795.12(a)(2). 

2.  NDAC  69-05.2-29-08(l)(a).  (b).  and 
(0 

North  Dakota  proposed  to  revise 
NDAC  69-05.2-29-08(lJ(a).  (b).  and  (c) 
to  require  that  the  applicant  shall 
reimburse  the  Commission  for  the  cost 
of  all  SOAP  services  rendered  under  the 
NDAC  69-05.2-29  if  the  applicant 
submits  false  information,  the  applicant 
fails  to  submit  a  permit  application 
v%ithin  one  year  after  receiving  the  - 
approved  report  from  the  qualified     * 
public  or  private  entity,  or  the  applicant 
fails  to  mine  after  obtaining  the  permit. 
North  Dakota's  proposed  revision  of  its 
rules  at  NDAC  69-05. 2-29-08(l)(a),  (b). 
and  (c)  are  substantively  similar  to  and 
no  less  effective  in  meeting  SMCRA 's 
requirements  than  the  corresponding 
Federal  provisions  at  30  CFR 
795.12(a)(1). 

3.  NDAC69-05.2-29-08(l)(d) 

North  Dakota  also  proposed  to  revise 
NDAC  69-03.2-29-08(l)(d)  to  provide 


that  the  applicant  shall  reimburse  the 
Commission  for  the  cost  of  all  services 
provided  under  NDAC  69-05.2-29  if  the 
Commission  finds  that  the  operator's 
actual  and  attributed  armual  coal 
production  for  all  locations  exceeds 
three  hundred  thousand  tons  during  the 
12  months  immediately  following  the 
date  the  operator  is  issued  a  surface  coal 
mining  and  reclamation  permit.  North 
Dakota  proposed  this  revision  of  its  rule 
in  order  to  implement  the  proposed 
statutory  provisions  of  NDCC  38-14.1- 
37(4)  (see  "Amendment  XVIII"  dated 
April  21,  1993.  administrative  record 
No.  ND-Q-1).  (For  a  discussion  of  the 
proposed  statutory  provision,  see  the 
additional  final  rule  for  North  Dakota 
published  elsewhere  in  this  issue.) 

■North  Dakota's  proposed  revision  of 
its  rule  at  NDAC  69-O5.2-29-08(l)(d)  is 
substantively  similar  to  section  507(h) 
of  SMCRA  and  the  recently  revised 
Federal  counterpart  regulation  at  30 
CFR  795.12(a)(2). 

4.  NDAC  69-05.2-29-08(l)(e) 

Finally.  North  Dakota  proposed  to      - 
revise  NDAC  69-4)5.2-29-081  l)[e)  to 
provide  that  the  applicant  shall 
reimburse  the  Commission  for  the  cost 
of  all  services  provided  under  NDAC 
69-05.2-29  if  the  applicant  sells, 
transfers,  or  assigns  the  permit  to 
another  person  and  the  transferee's  total 
actual  and  attributed  production 
exceeds  the  three  hundred  thousand 
tons  [272,155.41  metric  tons)  annual 
production  limit  during  any  consecutive 
twelve-month  period  of  the  remaining 
permit  term,  and  that  the  applicant  and 
successor  are  jointly  and  severally 
obligated  to  reimburse  the  Commission. 

Proposed  NDAC  69-05.2-29-08(l)(e) 
is  more  stringent  than  the  recently 
revised  corresponding  Federal 
regulation  at  30  CFR  795.12(a)(3).  North 
Dakota's  provision  serves  to  impose 
reimbursement  liability  based  upon  the 
annual  production  rates  for  the  entire 
term  of  the  permit,  whereas  the  Federal 
regulation  only  takes  into  account  the 
production  rate  for  the  twelve  months 
immedJaitilyfollowingXhedatB  on 
which  the  permit  was  originally  issued. 

Therefore,  the  Director  finds  that 
NDAC  69-05.2-29-O8(l)(e)  is  more 
stringent  than  the  Federal  regulation  at 
30  CFR  795.12(a)(3).  In  arxordance  with 
section  505(b)  of  SMCRA  and  30  CFR 
730.11(b),  the  State  regulatory  authority^ 
has  the  discretion  to  impose  land  use 
and  environmental  controls  and 
regulations  on  surfac-e  coal  mining  and 
reclamation  operations  that  are  more 
stringent  than  those  imposed  under 
SMCRA  and  the  Federal  regulations. 
Section  505(b)  of  SMCRA  and  30  CFR 
730.11(b)  dictate  that  such  State 


provisions  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations.  Accordingly,  the  Director  is 
approving  proposed  NDAC  69-05  2-29- 
08(1  )(e). 

5.  Summary 

Based  upon  the  above  discussion,  the 
Director  finds  that  North  Dakota's 
proposed  revisions  at  NDAC  69-05.2- 
29-08(1)  (a)  through  (e)  are  not 
inconsistent  with  section  507(h)  or 
SMCRA  and  no  less  effective  in  meeting^ 
SMCRA's  requirements  than  the  Federal 
regulations  at  30  CFR  795.12(a)  (1) 
through  (3)  and  is  approving  the 
proposed  rules. 

h.  NDAC  69-05.2-29-08(2),  Small 
Operator  Assistance— Applicant 
Liability— Good  Faith Waiver  of 
Liability  for  Reimbursement. 

North  Dakota  proposed  to  revise 
NDAC  69-05.2-29-08(2)  to  limit  the 
t;ircumstances  under  which  the 
Commission  can  waive  the 
reimbursement  obligation  of  an  operator 
who  receives  SOAP  assistance.  Prior  to 
this  amendment,  NDAC  69-05.2-29- 
08(2)  allowed  the  Commission  to  waive 
a  SOAP  applicant's  obligation  to 
reimburse  the  Commission  for 
assistance  whenever  it  found  that  the 
applicant  at  all  times  acted  in  good 
faith.  North  Dakota  now  proposes  to 
limit  the  Commission's  discretion  by 
revising  NDAC  69-05.2-29-08(2)  so  that 
it  provides  as  follows: 

The  commission  may  waive  the 
reimbursement  obligation  under  the 
conditions  described  in  [NDAC  69-05.2- 
08(1)  |b).and  (c)]  if  it  finds  that  the  applicant 
af  all  times  acted  in  good  faith. 

The  State  regulations  at  NDAC  69- 
05.2-08(1)  (b)  and  (c)  describe  the 
following  two  situations  that  can  trigger 
an  applicant's  obligation  for 
reimbursement  of  the  cost  of  SOAP 
assistance: 

b.  The  applicant  fails  to  submit  a  permit 
application  within  one  year  after  receiving 
the  approved  report  from  the  qualified  public 
or  private  entity  [performing  SOAP  servicesl. 

c.  The  applicant  fails  to  mine  after 
obtaining  a  permit. 

Thus,  under  the  State  proposal,  the 
commission  may  allow  a  "good-faith 
waiver"  of  a  SOAP  applicants 
reimbursement  obligation  only  if  the 
applicant's  obligation  was  triggered  by 
the  situations  described  at  NDAC  69- 
05.2-29-08(1)  (b)  or  (c).  No  such  good- 
faith  waiver  is  allowed  if  the  applicant's 
reimbursement  obligation  was  triggered 
by  something  other  than  those  specified 
situations. 

The  Federal  regulation  at  30  CKR 
795.12|b)  allows  the  program 


administrator  [regulatory  authority]  to 
waive  the  reimbursement  obligation  if 
he  or  she  finds  that  the  applicant  at  all 
times  acted  in  good  faith.  Since  waiver 
of  the  applicant's  reimbursement 
obligation  is  a  matter  left  within  the 
discretion  of  the  State  regulatory 
authority  under  the  current  Federal 
regulations.  North  Dakota's  proposed 
change  at  NDAC  69-05.2-29-08(2)  is 
not  inconsistent  with  the  Federal 
regulation  at  30  CFR  795.12(b). 
Therefore,  the  Director  is  approving  the 
proposed  rule. 

IV.  Summary  and  Disposition  of 
Comments 

J.  Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
-for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  the  public 
hearing,  no  hearing  was  held. 

2.  Federal  Agency  Comments 

Pursuant  to  732.1 7(h)(ll)^),  the 
Director  solicited  comments  on  North 
Dakota's  proposed  amendment  from  the 
U.S.  Environmental  Protection  Agency 
(EPA),  the  U.S.  Department  of 
Agriculture,  and  various  other  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  North  Dakota  program. 

By  letter  dated  November  10,  1993, 
the  Bureau  of  Reclamation  stated  it  had 
no  comments  on  the  proposed 
amendment  (administrative  record  No 
ND-T-04). 

By  letter  dated  November  16,  1993, 
the  Soil  Conservation  Service  staled  it 
had  no  specific  comments  pertaining  to 
this  amendment  (administrative  record 
No.  ND-T-06). 

By  letter  dated  November  19,  1993, 
the  Mine  Safety  and  Health 
Administration  (MSHA)  stated  that  the 
amendment  did  not  conflict  with  any  of 
MSHA's  current  regulations  (30  CFR 
parts  0-199),  and  therefore,  it  had  no 
comments  concerning  the  proposed 
changes  (administrative  record  No.  NI>- 
T-07). 

By  undated  letter  received  No\  ember 
29,  1993,  the  Bureau  of  Indian  Affairs 
stated  it  had  no  objections  to  the 
proposed  amendment  because  it  did  not 
affect  Indian  lands  (administrative 
record  No.  ND-T-09). 

By  letter  dated  November  30,  1993. 
the  Bureau  of  Mines  stated  it  had  no 
comments  (administrative  record  No. 
ND-T-10). 

By  letter  dated  December  1,  1993.  the 
U.S.  Fish  and  Wildlife  Service  stated  it 
did  not  anticipate  any  significant 
impacts  to  fish  and  wildlife  resources  as 
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a  result  of  the  proposed  amendment 
and,  therefore,  did  not  have  any 
substantive  commerts  to  offer 
(administrative  reco  -d  No.  ND-T-11). 
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VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12886 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulator^'  . 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).     * 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  h^ve  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  tbp 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

VII.  List  of  Subjects  in  30  CFR  934 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  15, 1994. 

Richard  E.  Dawes. 

Acting  Assistant  Director.  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  chapter  Vn, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  Part  934 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  934.15  is  amended  by 
adding  paragraph  (s)  to  read  as  follows: 

S  934.15    Approval  of  regulatory  program 
amendments. 


(s)  Revisions  to  the  following 
provisions  of  the  North  Dakota 
Administrative  Code,  as  submitted  to 
OSM  on  October  22. 1993  (Amendment 
XIXl.  are  approved  effective  July  22, 
1994. 

NDAC  69-05.2-17-02.  Performance 
standards-use  of  explosives-pre-blasting 
survey  requirements;  NDAC  69-05.2- 
29-01(2),  small  operator  assistance- 
responsibilities  of  the  commission- 
qualified  public  and  private  entities: 
NDAC  69-05.2-29-02(1)  (a)  and  (b). 
small  operator  assistance- program 
ser\'ices;  NDAC  69-05,2-29-03  (2)  and 
(5),  small  operator  assistance-eligibility 
for  assistance;  NDAC  69-05.2-29-04, 
small  operator  assistance-filing  for 
assistance;  NDAC  69-05.2-29-05,  small 
operator  assistance-application 
approval-notice  of  denial;  NDAC  69- 
05.2-29-06(l)(a).  small  operator 
assistance-data  requirements;  NDAC  69- 
05.2-29-07(1),  small  operator 
assistance-assistance  funding;  NDAC 
69-05.2-29-08(1)  (a)  through  (e).  small 
operator  assistance-applicant  liability; 
and  NDAC  69-05.2-29-08(2),  small 
operator  assistance-applicant  liability- 
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good  faith  waiver  of  liability  for 
reimbursement, 

IFR  Dcx;.  94-17883  Filed  7-21-94;  8:45  am| 
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NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Parts  606,  610,  611,  612,  613, 
614,  630,  640,  641,  650,  671,  672,  and 
689 

AGENCY:  National  Science  Foundation. 
ACTION:  Final  rule  with  a  request  for 
comments. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  amending  various 
regulations  to  delete  unrteeded 
provisions,  update  titles  of  NSF  officials 
and  organizations,  correct  clerical 
errors,  and  incorporate  a  new  address 
for  the  Foundation. 

DATES:  This  rule  is  effective  July  22, 
1994. 

Comments,  however,  are  welcome  at 
any  time  and  will  be  considered  in 
making  future  revisions. 

ADDRESSES:  All  comments  should  be 
addressed  to:  John  Chester,  Assistant 
General  Counsel,  Office  of  the  General 
Coun.sel,  Room  1265,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Chester  on  (703)  306-1060  (voice)  and 
(703)  306-0149  (facsimile)— those  are 
not  toll-free  numbers — or  by  electronic 
mail  as  jchester^nsf  through  BITNETor 
jchester@nsf.gov  through  INTERNET. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation's 
nonprocurement  regulations  are 
contained  in  chapter  VI  of  title  45  of  the 
Code  of  Federal  Regulations.  This 
volume  is  republished  as  of  October  1 
each  year.  This  rule  makes  clerical 
corrections,  deletes  unnecessary 
provisions,  corrects  nomenclature, 
reassigns  internal  responsibilities  to 
reflect  organizational  and  nomenclature 
changes,  and  changes  addresses  to 
reflect  the  Foundation's  relocation  so 
the  1994  volume  will  be  correct. 

The  only  change  of  any  substance  is 
deletion  of  two  parts— "Procedures  and 
criteria  for  resolving  questions  involving 
moral  character  or  loyalty  of  applicants 
for  and  holders  of  National  Science 
Foundation  Fellowships  "  (Part  610)-and 
"Fellowship  Review  Panel"  (Part  630). 
These  were  adopted  because  prior  to 
1988  section  15(c)  of  the  National 
Sdence  Foundation  Act  NSF  to  obtain 
a  loyalty  oath  and  statement  as  to 
criminal  convictions  from  persons 
receiving  NSF  Fellowships.  Those 
requirements  were  repealed  by  section 


105(b)  of  the  National  Science 
Foundation  Authorization  Act  of  1988 
(102  Stat.  2865,  2868)  and  implementing 
regulations  are  no  longer  needed. 

Determinations 

I  have  determined,  under  the  criteria 
.set  forth  in  Executive  Order  12866,  that 
this  rule  is  not  a  significant  regulatory 
action  requiring  review  by  the  Office  of 
Information  and  Regulatory  Affairs.  I 
also  certify,  pursuant  to  the 
requirements  of  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  §§601-612, 
that  none  of  the  clerical  corrections  and 
nomenclature  and  address  changes 
made  by  this  rule  will  have  a  significant 
economic  impact  on  any  small  entities. 
Finally,  I  have  reviewed  this  rule  in 
light  of  section  2  of  Exe<:utive  Order 
12778  and  certify-  for  the  National 
Science  Foundation  that  this  rule  meets 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  that  order. 

List  of  Subjects 

45  CFR  Part  606 

Administrative  practice  and 
procedure.  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Individuals 
with  disabilitie.s. 

45  CFR  Part  610 

Admini.strative  practice  and 
procedure.  Scholarships  and 
fellowships,  Science  and  technology. 

45  CFR  Part  61 1 

.  Civil  rights.  Reporting  and 
recordkeeping  requi rement.s. 

45  CFR  Part  612 

Freedom  of  information. 
45  CFR  Part  613 

Privacy. 
45  CFR  Part  614 

Sunshine  Act. 

45  CFR  Part  630 

Administrative  practice  and 
procedure,  Scholarships  and 
fellowships,  Science  and  technology. 

45  CFR  Part  640 

Environmental  impact  statements. 
45  CFR  Part  641 

Antarctica,  Environmental  protection. 

45  CFR  Part  650 

Administrative  practice  and 
procedure,  Government  contracts.  Grant 
programs-science  and  technology, 
Inventions  and  patents,  Reporting  and 
recordkeeping  requi remeijts,  Science 
and  technology. 


45  CFR  Part  671 

Administrative  practice  and 
procedure,  Antarctica. 

45  CFR  Part  672 

Administrative  practice  and 
procedure,  Antarctica,  Penalties. 

45  CFR  Part  689 

Administrative  practice  and 
procedure.  Grant  programs-science  and 
technology.  Investigations,  Science  and 
technology. 

Dated:  July  18.  1994. 
National  .Science  Foundation. 
Lawrence  Rudolph, 
Acting  General  Counsel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of 
section  11(a)  of  the  National  Science 
Foundation  Act  of  1950,  as  amended  (42 
U.S.C.  1870(a)),  Chapter  VI  of  title  45  of 
the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  606— [AMENDED] 

1.  By  amending  Part  606  as  follows: 

§  606.70    [Amended] 

a.  Change  "Office  of  Equal 
Opportunity  (OEO)  "  to  "Office  of  Equal 
Opportunity  Programs  (OEOP)  '  in 
§§606.70(( )  and  (0  introductorv  text. 

b.  Change  "Office  of  Equal 
Opportunity,  National  Science 
Foundation,  1800  G  Street  NW., 
Washington,  DC  20550"  to  "Office  of 
Equal  Opportunity  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230"  in 
§B06.70(d). 

PART  610— [REMOVED] 

2.  By  removing  Part  610. 

PART  611— [AMENDED] 

3.  By  amending  Part  611  as  follows: 

§611.9    [Amended] 

a.  Change  the  site  of  hearings  from 
"Washington,  DC"  to  "Arlington,  VA" 
in  §611. 9(b). 

PART  611,  APPENDIX  A  [AMENDED] 

b.  Remove  "Title  IX  of  the  National 
Defense  Education  Act  of  1958  (42 
U.S.C.  1876  through  1879).",  "The 
National  Sea  Grant  College  and  Program 
Act  of  1966  (80  Slat.  998).'  ",  and  the 
footnote  from  Appendix  A. 

PART  612— [AMENDED] 

4.  By  amending  Part  612  as  follows: 

§612.2    [Amended] 

a.  Change  the  location  given  for  the 
NSF  library  from  •'1800  G  Street,  NW., 
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Washington.  DC"  to 
Boulevard,  Arlingtor 

b.  Change  "A-S-sistaii 
Adniini.stration  (AD/\) 
Office  of  Information 
Management  (D/IRM 
•D/IRM"in§612.2(i). 


0 


:ien(  e 


§612.3    [Amended] 

c.  Change  "the  NS 
Distribution  Unit"  t 
and  Publiiations  Un 

d.  Change  "the  Ma 
Unit.  National  Sc 
Washington,  DC  205 
Publications,  Nation 
Foundation.  4201  W 
Arlington.  VA  22230 

e.  Change  "Nation 
Foimdation.  Office  o 
Public  Affairs.  1800 
Washington,  DC  205 
legislative  and  Publ 
S<:ience  Foundation. 
Boulevard.  Arlingtor 
places  the  former  a 

f.  Change  "Nation 
Foundation,  Office 
1800  G  Street,  NW, 
20550"  to  "Office  of 
General,  National  Sc 
4201  Wilson  Boulev 
22230"  in  §612.3(c). 

g.  Change  "Office 
General"  to  "Office 
General"  both  place* 
in  S  61 2.3(c). 

h.  Change  "Deput 
Science  Foundation 
NW.,  Washington 
"Deputy  Director,  N< 
Foundation,  4201  W 
Arlington.  VA  222,'' 


Mail  and 

the  NSF  Forms 
"in  § 612.3(a). 
I  and  Distribution 
i  Foundation. 
0"  to  "Forms  and 
1  Science 
Ison  Boulevard. 
■  in  §  612.3(a). 
1  Science 
Legislative  and 
;  Street.  NW.. 
>0"  to  "Office  of 

Affairs,  National 
4201  Wilson 
,  VA  22230"  both 
pfears  in  *ifil2.3{cl. 
I  Science 

Inspector  General, 

ington,  DC 
he  Inspef:tor 
ence  Foundation, 
rd,  Arlington,  \.\ 


o 


\i'ashi 


d: 


30' 


PART  613— lAMENC  ED] 

f).  By  amending  Pa  rt  613  as  follows 


§§613.2  and  613.3    [Ajnended] 

a.  Change  "Div-;i 
Services  at  1800  G 
Washington.  DC  205 
Administrative  Serv 
Boulevard.  Arlingtor 
§^R13.2(a)and613.: 

b.  Change  "NSF  P 
Assistant  Director  fo 
National  Science  Fo 
Washington,  DC  205 
Privacy  Act  Officer. 
Contracis,  Policy,  an 
National  Science  Fo 
Wilson  Boulevard, 
22230"  in  §  613.2(a) 

c.  Change  "NSF  Pi  i 
Assistant  Diredor  fo 
NSF,  Washington,  DC 
Privacy  Act  Officer. 
Contracts,  Policy,  an 
National  Science  Fo 


4201  Wilson 
VA"  in  §61 2. 2(b). 
t  Director  for 

to  "Director, 
and  Resoun;e 
and  "ADA"  to 


cf 


f  Inspector 
the  Inspector 
the  former  appears 


Diret  tor.  National 
1800  G  Street, 

0550" to 
tional  Science 
Ison  Boulevard, 
in  §612. 3(f). 


cti  of  Administrative 
Sreet.NW.. 
)0  ■  to  "Division  of 

es  at  4201  Wilson 

VA  "in 
(a), 
ivac  y  Act  Officer. 

Administration. 

ndntion, 

iO"  to  "NSF 

)ivJsiorrof 

I  Oversight. 

ndation,4201 

ington,  VA 


l\r\\ 


ivacy  Act  Officer, 
Administration. 
20550"  to  "NSF 
ivision  of 
i  Oversight, 
ndation.  4201 


Wilson  Boulevard,  Arlington,  VA 
22230"  in  §  613.3(a). 

§613.4    [AmerKled] 

d.  Change  "Privacy  Act  Officer, 
Assistant  Director  for  Administration. 
National  Science  Foundation. 
Washington,  DC  20550"  to  "NSF 
Privacy  Act  Officer,  Division  of 
Contracts.  Policy,  and  Oversight. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA 
22230"  in  §  613.4(a). 

PART  614— [AMENDED] 

6.  By  amending  Part  614  as  follows: 

§614.2    [Amended] 

Change  the  address  for  requests  in 
§  614.2(b)  from  "National  Science 
Board,  National  Science  Foundation, 
Washington.  DC  20550"  to  "Executive 
Officer,  National  Science  Board. 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA 
22230". 

PART  630— [REMOVED] 

7.  By  removing  Part  630. 

PART  640— [AMENDE^...^ 

8.  By  amending  Part  640  ^  follows: 
Revise  paragraph  (a)  of  §  6'40.2  to  read 

as  follows: 

§  640.2    Committee  on  environmental 
matters. 

(a)  There  is  established  an  NSF 
Committee  on  Environmental  Matters 
(hereafter  referred  to  as  the  Committee) 
to  consist  of  one  representative  from 
each  directorate.  The  General  Counsel, 
or  his  or  her  designee,  shall  serve  as 
Chairman.  At  the  discretion  of  the 
Chairman  and  with  the  concurrence  of 
the  Commitlee,  additional  members  may 
be  appointed. 


PART  641— [AMENDED] 
9.  By  amending  Part  641  as  follows: 

§641.14    [Amended] 

a.  Change  "Assistant  Dire<:tor  for 
Geosciences"  to  "Director  of  the  Office 
of  Polar  Programs"  in  §  641.14(m). 

b.  Change  "designated  by  the 
Assistant  Director"  to  "designated  by 
the  Director"  in  §641. 14(m). 

§641.16    [Anr>ended] 

c.  Remove  "and  the  Office  of  the 
General  Counsel"  from  § 641.16(d). 

§641.20    [Amended] 

d.  Change  "Division  of  Polar 
Programs"  to  "Office  of  Polar  Programs' 
in  §641.20.     ♦ 


PART  650— [AMENDED] 

10.  By  amending  Part  650  as  follows: 

§650.4    [Amended] 

a.  Change  "Patent  Assistant.  Office  of 
the  General  Counsel,  National  Science 
Foundation,  Washington,  DC  20550"  to 
"Patent  Assistant,  Office  of  the  General 
Couiisel.  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230"  in  paragraph  (1)  of  the  clause  in 
§  6.50.4(a). 


§650.11    [Amended]  - 

b.  Change  "650.14"  to    650  13' 
§6,50.11.  . 


in 


PART  671— [AMENDED] 

12.  By  amending  Part  671  as  follows: 

§671.2   [Amended] 

a.  Change  "potentially  harmful"  to 
"designated"  in  §671.2. 

§671.6    [Amended] 

b.  Change  "Washington,  DC.  20550" 
to  "4201  Wilson  Boulevard,  Arlington. 
VA  22230"  in  § 671.6(b). 

PART  672— [AMENDED] 

13.  By  amending  Part  672  as  follows: 

§672.3    [Amended] 

a-b.  Change  "Division  of  Polar 
Programs"  in  the  heading  of  §  672.3  to 
"Office  of  Polar  Programs." 

c.  Change  "Division  of  Polar 
Programs"  to  "Office  of  Polar  Programs" 
and  "Division  of  Polar  Programs  (DPP)'* 
to  "Office  of  Polar  Programs  (OPP)"  in 
the  heading  and  te.xt,  respectively,  of 

§  672.3(f). 

d.  Change  "DPP"  to  "OPP"  in 
§672.3(f). 

e.  Change  "NSF's  Office  of  General 
Counsel"  to  "NSF's  Office  of  the 
General  Counsel"  in  §672. 3(n. 

f.  Change  "Division  of  Polar 
Programs"  to  "Office  of  Polar  Programs" 
in  §672.3(g). 

g.  Change  "DPP"  to  "OPP"  in 
§  072.3(g). 

h.  Change  "Division  of  Polar 
Programs"  to  "Office  of  Polar  Programs" 
in  §  672.3(h). 

i.  Change  "Office  of  General  Counsel" 
to  "Office  of  the  General  Counsel"  in 
§672. 3(i). 

j.  Change  "Division  of  Polar 
Programs"  to  "Office  of  Polar  Programs" 
in§672.3(i). 

PART  689— [AMENDED] 

14.  By  amending  Part  680  as  follows: 

§689.6    [Amended] 

a.  Change  "program  and  DGC 
officials"  to  "program,  grant,  and 
contracting  officers"  in  §689. f>(a). 
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§689.7   [Amended! 

b.  Change  "DGC.  OGC."  to  "the 
Division  of  Contracts,  Policy,  and 
Oversight  or  Division  of  Grants  and 
Agreements,  the  Office  of  the  General 
Counsel,"  in  §  689.7(a), 

[FR  Doc.  94-17779  Filed  7-21-94;  8:45  am] 

BILUNQ  CODE  7S5S-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  IS 

[ET  Docket  No.  93-1;  FCC  94-183] 

Radio  Scanners  That  Receive  Cellular 
Telephone  Transmissions 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  Memorandum  Opinion 
and  Order  denies  a  petition  for 
reconsideration  of  new  regulations  that 
deny  equipment  authorization  to  radio 
scanners  capable  of  receiving 
transmissions  in  the  Domestic  Public 
Cellular  Radio  Telecommunications 
Service.  This  action  is  taken  in  response 
to  a  petition  for  reconsideration  filed  by 
Kenwood  Communications  Corporation. 
The  intended  effect  of  this  action  is  to 
help  ensure  the  privacy  of  cellular 
telephone  conversations. 
EFFECTIVE  DATE:  July  22, 1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Wilson.  Office  of  Engineering  and 
Technology.  (202)  653-8138. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in  ET 
Docket  No.  93-1,  FCC  94-183,  adopted 
July  8, 1994,  and  released  July  19, 1994. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services  at  (202)  857- 
3800  or  2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Summary  of  the  Memorandum  Opinion 
and  Order 

1.  By  this  action,  the  Commission 
denies  a  request  by  Kenwood 
Communications  Corporation 
(Kenwood)  for  reconsideration  of 
portions  of  the  rules  adopted  in  the 
Report  and  Order  in  this  proceeding. 
These  rules  were  adopted  in  response  to 
the  Telephone  Disclosure  and  Dispute 


Resolution  Act  (TDDRA),  Pub.  L.  102- 
556,  and  generally  prohibit  the 
manufacture  and  importation  of  radio 
scanners  capable  of  receiving  cellular 
telephone  communications.  See  Report 
and  Order  in  ET  Docket  No.  93-1,  58  FR 
25574,  April  27, 1993. 

2.  In  its  Petition  for  Reconsideration, 
Kenwood  raises  three  issues.  First,  it 

■    argues  that  the  deadlines  for  complying 
with  the  rules  adopted  in  this 
proceeding  should  be  extended.  Second, 
it  requests  that  scanners  sold  to  Military 
Affiliate  Radio  Service  (MARS)  and 
Civil  Air  Patrol  (CAP)  licensees  be 
exempt  from  the  regulations  adopted  in 
this  proceeding.  Finally,  it  argues  that 
the  definition  of  "readily  altered  by  the 
user"  that  was  adopted  in  this 
proceeding  should  include  only 
scanners  that  can  be  modified  "quickly" 
by  "non-technical"  consumers.  There 
were  no  comments  filed  in  response  to 
the  Kenwood  petition. 

3.  Implementation  dates.  Kenwood 
contends  that  the  April  26, 1993,  cutoff 
date  for  equipment  authorization  and 
the  April  26, 1994,  cutoff  date  for 
manufacture  and  importation  of 
scanners  that  do  not  comply  with  the 
new  rules  do  not  provide  sufTicient  time 
to  design  and  build  new  products  to 
replace  those  being  prohibited.  This 
short  period  of  time  is.  however, 
mandated  by  the  TDDRA  and  reflects 
the  position  of  Congress  that  reception 
of  cellular  communications  by  means  of 
scanning  receivers  is  a  serious  problem 
that  must  be  resolved  expeditiously. 
Accordingly,  we  are  denying  Kenwood's 
request  for  an  extension  of  the  cutoff 
dates. 

4.  Exemption  for  equipment  sold  to 
MARS  and  CAP  licensees.  Kenwood 
states  that  it  manufactures  two-way 
transceivers  that  are  generally  set  up  to 
operate  only  on  frequencies  available 
within  a  particular  radio  service. 
Kenwood  indicates  that  some  of  its 
transceivers  are  routinely  modified  at  its 
iactory  to  operate  on  additional 
frequencies,  such  as  those  used  by 
MARS  and  CAP  licensees,  in  order  to 
accommodate  the  needs  of  its 
customers.  Kenwood  states  that  these 
factory  modifications  can  resuh. 
incidentally,  in  the  ability  to  scan 
cellular  telephone  frequencies. 

5.  We  see  no  reason  why  it  is  not 
possible  to  manufacture  equipment  to 
operate  on  MARS  and  CAP  frequencies 
without  resulting  in  that  equipment  also 
having  the  capability  to  receive  the 
cellular  frequencies,  since  MARS  and 
CAP  frequencies  are  far  removed  from 
the  cellular  frequencies.  Consequently, 
we  find  that  there  is  no  technical 
justification  for  exempting  scanning 
equipment  from  the  rules  adopted  in 


this  proceeding  based  on  its  intended 
use  by  MARS  or  CAP  licensees,  and  we 
are  denying  Kenwood's  request. 

6.  The  definition  of  "readily  altered 
by  the  user."  Kenwood  requests  that  we 
modify  the  definition  of  "readily  altered 
by  the  user"  to  include  only  devices  that 
can  be  quickly  modified  by  "non- 
technical consumers." 

7.  We  believe  that  Kenwood's 
proposed  definition  would  make  it  too 
easy  to  modify  scanners.  Most  of  the 
examples  given  in  our  definition  of 
scaimers  that  can  be  "readily  altered  by 
the  user"  are  modifications  that  perhaps 
could  not  be  done  by  "non-technical 
consumers."  Yet,  they  are  examples  of 
precisely  the  kind  of  easy  modifications 
that  we  believe  the  TDDRA  was 
intended  to  prohibit. 

Accordingly,  we  are  rejecting 
Kenwood's  request. 

8.  In  accordance  with  the  above 
discussion  and  pursuant  to  the  authority 
contained  in  Sections  4(i).  302  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  and  the  Telephone  Disclosure 
and  Dispute  Resolution  Act.  it  is 
ordered  that  the  Petition  for 
Reconsideration  filed  by  Kenwood 
Communications  Corporation  is  denied. 

9.  For  further  information  on  this 
proceeding,  contact  David  Wilson. 
Technical  Standards  Branch.  Office  of 
Engineering  and  Technology,  at  (202) 
653-8138. 

List  of  Subjects  in  47  CFR  Farts  2  and 
15 

Communications  equipment, 
wiretapping  and  electronic  surveillance. 
Federal  Communications  Commission. 
WUliam  F,  Calon. 
Acting  Secretary. 

[FR  Doc.  94-17846  Filed  7-21-94;  8:45  am) 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  and 
Commencement  of  Status  Review  for  a 
Petition  To  List  the  Southern  Rocky 
Mountain  Population  of  the  Boreal 
Toad  as  Endangered 

AGENCY:  Fish  and  Wildlife  Sen-ice. 
Interior. 

ACTION:  Notice  of  petition  findings  and 
initiation  of  status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the 
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southern  Rocky  Moi  ntain  population  of 
the  boreal  toad  (Bufi  i  boreas  boreas)  to 
the  List  of  Threaten*  d  and  Endangered 
Wildlife.  The  Service  finds  the  petition 
presents  substantial  information 
indicating  that  the  n  iquested  action  may 
be  warranted. 

DATES:  The  finding  £  nnounced  in  this 
notice  was  made  on  luly  14, 1994. 
Comments  and  mate  rials  need  to  be 
submitted  by  Septer  iber  20, 1994,  to  be 
considered  in  the  12  month  finding. 
ADDRESSES:  Informa  ion,  cormnents,  or 
questions  concemin ;  this  petition  may 
be  submitted  to  the  1  'ield  Supervisor. 
U.S.  Fish  and  Wildli  fe  Service, 


Ecological  Services, 


730  Simms  Street. 


Suite  290,  Golden.  C  olorado  80401.  The 
petition,  finding,  am  I  supporting 
documents  are  avail  ible  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

I  mFORMXTION 


Jer\'i 


FOR  FURTHER 

Terr>  Ireland.  U.S.  F 
Service.  Ecological 
Horizon  Drive,  Soutfi 
Junction.  Colorado 
telephone.  (303)  2431-27 


CONTACT: 
lish  and  Wildlife 
ices.  764 
Annex  A.  Grand 
ftl506-3946. 
8. 


stq 


is 


1  comm  ;rcia 


To 
tl 


SUPPLEMENTARY  INFORMATION: 
Background 

Se<:tion  4(b)(3)(A) 
Species  Act  (Act)  of 
(16U.S.C.  1531  et 
Service  make  a  finding 
petition  to  list,  deli 
species,  or  to  revise 
designation  presents 
scientific  and 
to  indicate  that  the 
may  be  warranted, 
extent  practicable, 
made  within  90  day 
the  petition,  and  the 
promptly  published 
Register.  If  the  findi 
Service  also  is  requi 
review  of  the  status 
species. 

The  Service 
finding  on  a  petition 
Service  to  list  as 
southern  Rocky  Moijnta 
the  "western  boreal 
boreas]  and  initiates 

A  petition  dated 
was  received  by  the 
Biodiversity  Legal 
Peter  Hovingh  on 
The  petition  requested 
Rocky  Mountain 
"western  boreal  toac 
endangered  and  that 
designated 

The  Act  allows  th< 
distinct  population 
vertebrate  fish  and 


f  annoi  nces 


;  enc  an; 


V  1 


of  the  Endangered 
1973,  as  amended 

).  requires  that  the 
on  whether  a 
..or  recla.ssify  a 
I  critical  habitat 
substantial 

information 
{^titioned  action 

the  maximum 
is  finding  is  to  be 
of  the  receipt  of 
finding  is  to  be 
in  the  Federal 
:ig  is  positive,  the 
ed  to  commence  .i 

the  petitioned 


of 


a  9G-day 
requesting  the 
gered  the 
in  population  oH 
oad"  (Bufo  boreas 
a  status  review. 
S?pteral)er27. 199.'t. 

Service  from  the 

F(  lundation  and  Dr. 

September  30,  1993. 

that  the  southern 

lation  of  the 

be  listed  as 

critical  habitat  Ik? 


Service  to  list 
^ments  of 
iidlife.  Physical 


and  climatic  characteristics  of  the  Great 
Divide  Basin  separate  boreal  toads  in 
the  southern  Rocky  Mountains  (New 
Mexico,  Colorado,  and  southeastern 
Wyoming)  from  populations  in  the 
Wasatch  and  Uinta  Mountains  of  Utah 
to  the  west  and  the  Wind  River  and  Salt 
River  Ranges  of  Wyoming  to  the  north. 
The  Basin's  hot,  dry  summers,  lack  of 
available  water,  and  high  desert 
vegetation  provide  unsuitable  habitat  for 
the  toad.  Movement  of  toads  between 
the  southern  Rocky  Mountains  and 
populations  in  western  Wyoming  and 
eastern  Utah  is  unlikely  because  of  the 
great  distance  (>165  km  (100  miles))  and 
harsh  environment.  Because  of  this 
geographic  isolation,  possible  genetic 
differentiation  exists  between  toads  in 
the  southern  Rocky  Mountains  and  the 
remainder  of  their  range  (Blair  1964. 
Hubbard  1972).  Considering  these 
factors,  the  Service  believes  the 
southern  Rocky  Mountain  population  of 
the  boreal  toad  is  a  distinct  population 
segment. 

A  status  review  was  first  initiated  for 
the  southern  Rocky  Mountain 
population  of  J3.  b.  boreas  by  a  notice  of 
review  pubUshed  January  6, 1989  (54  FR 
554).  At  that  time  the  population  was 
designated  as  a  category  2  candidate, 
meaning  that  more  information  was 
needed  before  a  decision  could  be  made 
as  to  whether  this  population  should  be 
listed. 

Boreal  toads  were  once  common 
throughout  much  of  the  higher 
elevations  in  Colorado  (Burger  and 
Bragg  1946.  Smith  et  al.  1965. 
Hammerson  1989)  and  in  the  Snowy 
and  Sierra  Madre  Ranges  of 
southeastern  Wyoming  (Baxter  and 
Stone  1985).  Boreal  toads  were  found  at 
only  three  localities  at  the  southern 
periphery  of  their  range  in  the  San  Juan 
Mountains  of  New  Mexico;  Lagunitas. 
Canjilon.  and  Trout  Lohes  ((Campbell 
and  Degenhardt  1971.  Jones  1978.  New 
Mexico  Department  of  Game  and  Fish 
1988). 

Declines  in  isolated  demes  were  first 
documented  in  New  Mexico  in  the  mid- 
1980's  (Woodward  and  Mitchell  1985. 
Carey  1987)  and  in  Colorado  and 
southern  Wyoming  from  1986  through 
1988  (Com  et  al.  1989).  Boreal  toads  are 
listed  as  endangered  by  the  State  of  New 
Mexico  and  are  thought  to  be  extirpated 
(New  Mexico  Department  of  Game  and 
Fish  1988).  Surveys  conducted  in  1989 
and  1993  revealed  no  populations  at  the 
three  previously  known  San  Juan 
Mountain  locations  in  Rio  Arriba 
County.  New  Mexico  (Charlie  Painter. 
New  Mexico  Department  of  Game  and 
Fish.  pers.  comm..  1993).  Carey  (1993) 
also  documented  the  extirpation  of  1 1 
denies  in  the  Elk  and  West  Flk 


Mountains  of  west-central  Colorado. 
Com  et  al.  (1989)  found  that  boreal 
toads  were  absent  from  83  percent  of 
locations  in  Colorado  previously  known 
to  contain  toads.  Subsequent  surveys 
conducted  by  the  Service  and  others  in 
Colorado  indicate  that  boreal  toads 
continue  to  disappear  from  traditional 
localities  or  are  absent  from  locations 
that  contain  suitable  habitat  (Steve 
Com.  National  Biological  Survey, 
unpubl.  data.  1993;  Hammerson  1989). 
No  toad  demes  have  been  confirmed  in 
Wyoming  since  1987  (S.  Com.  pers. 
comm.,  1993). 

No  single  factor  known  to  cause  direci 
loss  of  boreal  toads  in  the  southem 
Rocky  Mountain  population  appears  to 
be  producing  range-wide  declines. 
Those  factors  that  appear  capable  of 
affecting  a  population  throughout  all  or 
most  of  its  range  cannot  currently  be 
linked  to  the  decline  of  the  southem 
Rocky  Mountain  population  of  the 
boreal  toad.  Low  impact  recreational 
activities  such  as  hiking,  camping, 
wildlife  viewing,  nonmotorized  boating, 
and  fishing  may  occasionally  dismpt 
breeding  pairs  or  trample  recently 
metamorphosed  juveniles  along 
shorelines  (Campbell  1970).  High 
impact  resource  management  strategies 
such  as  timber  and  grazing  may  alter  or 
cause  the  destruction  of  boreal  toad 
habitat.  Other  factors  that  may  directly 
impact  boreal  toads  are  water  retention 
projects,  changes  in  water  availability, 
competition  and  predation  by  native 
and  nonnative  species,  and  fishery 
management  activities.  State  agencies 
have  regulations  to  protect  the  southem 
Rocky  Mountain  population  of  the 
boreal  toad  from  "take,"  but  these 
measures  in  general  do  nothing  to 
protect  the  toad's  habitat  from 
degradation  or  to  protect  the  toads  from 
other  threats. 

Factors  that  may  cause  indirec;t  loss  of 
toads  include  acid  rain,  pollution,  and 
ultraviolet  radiation.  The  potential 
effects  of  acid  rain,  pollution,  ultraviolet 
radiation,  and  natural  population 
fluctuations  remain  unknown  and  may 
be  working  synergistically  with  other 
environmental  or  anthropogenic  factors 
to  cause  declines  in  toad  populations. 
Carey  (1987. 1993)  indicated  that  the 
proximate  cause  of  the  widespread 
decline  of  boreal  toads  in  northern  New- 
Mexico  and  west-central  Colorado  was  a 
result  of  infection  by  Aeromonas 
hydrophUa  bacteria  (red-leg  disease). 
However,  A.  hydrophUa  is  common  in 
the  microfauna  carried  by  amphibians, 
and  it  does  not  cause  infection  or  death 
in  healthy  individuals.  As  a  result,  toads 
likely  were  stressed  by  other  adverse 
environmental  factors,  such  as  those 
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mentioned  above,  and  later  succumbed 
to  A.  hydrophUa  infectirai  (Carey  1987). 
A  species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1)  of  the  Act.  The  five 
factors  are: 

A.  The  present  or  threatened- 
destmction,  modification,  or  ' 
curtailment  of  its  habitat  or  range; 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes; 

C.  Diseases  or  predation; 

D.  The  inadequacy  of  existing 
regulatory  mechanisms;  and 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

Because  of  theihreats  discussed 
above,  the  Service  believes  that  factors 
A,  C,  D,  and  E  may  apply  to  the 
southem  Rocky  Mountain  population  of 
the  boreal  toad. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the 
threats  faced  by  this  population.  After 


reviewing  the  petition,  references  cited 
in  the  petition,  and  other  available 
information  the  Service  finds  that  the 
petition  presents  substantial 
information  indicating  that  listing  the 
southem  Rocky  Mountain  population  of 
the  boreal  toad  as  endangered  may  be 
warranted.  Within  1  year  from  the  date 
the  petition  was  received,  a  finding  as 
to  whether  the  petitioned  action  is 
warranted  is  required  by  Section 
4(b){3)(B)oftheAct. 

The  petitioners  also  requested  that 
critical  habitat  be  designated.  If  the  12- 
month  finding  determines  that  the 
petitioned  action  to  list  the  boreal  toad 
is  warranted,  then  the  designation  of 
critical  habitat  would  be  addressed  in 
the  subsequent  proposed  mle.  At  that 
time  the  Service  also  would  determine 
if  it  is  appropriate  to  propose  to  list  the 
population  as  endangered  or  threatened. 

More  detailed  information  regarding 
the  above  decisions  may  be  obtained 
from  the  Service's  Golden  office  (see 
ADDRESSES  above). 


References  cited 

A  complete  list  of  all  references  cited 
is  available  upon  request  from  the 
Golden,  Colorado,  field  office  (See 
ADDRESSES  Section). 

Author 

The  primary  author  of  this  90-day 
finding  is  Terry  Ireland  (See  FOR 
FURTHER  INFORMATION  CONTACT  above). 

Authority: 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  July  14, 1994. 
Mollie  H.  Beattie, 
Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  94-17866  Filed  7-21-94;  8:45  ami 
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FEDERAL  REGISTER 
public  of  the  proposed 
regulations.  The 
!S  is  to  give  interested 
,.,  to  participate  in  the 
1  he  adoption  of  the  final 


tlie 


nolces  I 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  372 

Pocket  No.  93-165)-2] 

RIN  0579-AA33 

National  EnvironAiental  Policy  Act 
Implementing  Procedures 


ati 


AGENCY:  Anima 
Inspection  Ser\ic(! 
ACTION:  Notice  of 
extension  of  comitient 


■eopening  and 
period. 


SUMMARY:  We  are 
extending  the 
proposed  rule  tha 
procedures  that 
and  practices  the 
Health  Inspection 
comply  with  the 
Environmental 
Council  on 
regulations,  and 
Agriculture  regul^t 
the  National  Envi 
This  extension  w 
persons  with 
comments  on  the 


DATES:  Consideration 
to  comments  on 
that  are  received 
1994. 


ADDRESSES:  Pleasi '. 
three  copies  of 
Regulatory  Analy 
PPD.  APHIS.  USUA 
Building.  6505 
Hyattsville.  MD 
your  comments 
165-1.  Comments 
inspected  at  USD.  ^ 
Building.  14th 
Avenue  SW..  VVa^: 
8  a.m.  and  4:30 
Friday,  except  ho 
wishing  to  inspec  [ 
requested  to  call 
2817  to  facilitate 
t.omment  reading 


d  Plant  Health 
USDA. 


reopening  and 

period  for  our 
would  establish 
forth  the  principles 
\nimal  and  Plant 
Service  will  follow  to 
tllational 

Act  of  1969.  the 
Quality 
U.S.  Department  of 
ions  implementing 
i^onmental  Policy  Act. 
1  provide  interested 

time  to  prepare 
jroposed  rule. 

will  be  given  only 
I)ocket  No.  93-165-1 
or  before  August  2. 


con  iment 


s<t 


Pc  licy 
Envirt  nmental  i 
tie 


add  tional 


<in 


send  an  original  and 
comments  to  Chief. 
;is  and  Development, 
room  804.  Federal 
Bdlcrest  Road. 
21)782.  Please  state  that 
to  Docket  No.  93- 
received  may  be 
room  1141.  South 
I  and  Independence 
ington,  DC.  between 

Monday  through 
idays.  Persons 
comments  are 
ihead  on  (202)  690- 
(sntry  into  the 
room. 


yo  jr 


referl 


p.m 


FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Robert  E.  Pizel.  Branch  Chief. 
Biotechnology,  Biologies,  and 
Environmental  Protection,  APHIS. 
USDA,  room  827.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.(301)436-8565. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  3. 1994.  we  published  in  the 
Federal  Register  (59  FR  28814-28821. 
Docket  No.  93-165-1)  a  proposed  rule 
to  establish  procedures  that  set  forth  the 
principles  and  practices  the  Animal  and 
Plant  Health  Inspection  Service  will 
follow  to  comply  with  the  National 
Environmental  Policy  Act  of  1969.  the 
Council  on  Environmental  Quality 
regulations,  and  the  U.S.  Department  of 
Agriculture  regulations  implementing 
the  National  Environmental  Policy  Act. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before  July 
18,  1994.  In  response  to  a  request  to 
extend  tlie  period  during  which 
comments  will  be  accepted,  we  are 
extending  the  comment  period  on 
Docket  No.  93-165-1  for  an  additional 
15  days.  This  action  will  allow  the 
requestor  and  all  other  interested 
persons  additional  time  to  prepare  and 
submit  comments. 

Authority:  42  U.S.C.  4321  et  seq..  40  CFK 
1500-1508:  7  CFR  lb,  2.17,  2.51,  371.2. 
371. 2(m).  371.13(d),  and  371.14(b). 

Done  in  Washington.  DC.  this  16th  dav  of 
luly  1994 
Lonnie  J.  King. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
|FR  Doc.  94-17823  Filed  7-21-94;  8:45  anil 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRChapterl 

(Summary  Notice  No.  PR-54-16) 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  nilemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  Hnal  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
September  20. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

800  Independence  Avenue  SW.. 

Washington.  DC  20591.  The  petition, 
any  comments  received,  and  a  copy  of 
any  final  disposition  are  filed  in  the 
assigned  regulatory  docket  and  are  . 
available  for  examination  in  the  Rules 
Docket  (AGC-200).  Room  9150,  FAA 
Headquarters  Building  {FOB  lOA).  800 
Independence  Avenue  SW.. 
Washington,  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591: 
telephone  (202)  267-7470.  i 

Tnis  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  IX;on  (uly  15. 1994 
Michael  E.  Chase. 
Acting  Assistant  Chief  Counsel  for 
Regulations.  i 

Petitions  for  Rulemaking  { 

Docket  No:  27749.  i 

Pef/f;oner;  Aviall.  Inc.  I 

Regulations  Affected:  14  CFK  ; 
145.51(d). 

Description  of  Ralecbange  Sought:  To 

allow  a  remote  repair  facility  to  exist  as  , 

a  permanent  part  of  a  repair  station  { 

certincate.  .i 


Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  that  granting  this 
petition  would  contribute  to  the  sale  of 
U.S.  products  and  services,  a  statutory 
public  interest  criterion  cognizable  by 
the  FAA  under  §  103(b)  of  the  Federa) 
Aviation  Act  of  1958,  as  amended. 
Further,  the  continued  integration  and 
the  FAA-approved  procedures  found  in 
the  Inspection  Procedures  Manual  will 
assure  that  its  McAllen  facility  meets 
the  agency's  exacting  requirements. 

jFR  Doc.  94-17873  Filod  7-21-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  93-NM-19-AD] 

Airworthiness  Directives;  Cessna 
Citation  Model  500/501,  550/551,  8550, 
552,  and  560  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administ-ation,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Cessna  Citation  Model  500/501,  550/ 
551,  S550,  552,  and  560  series  airplanes. 
That  action  would  have  required 
modification  of  the  landing  light 
electrical  circuit  to  eliminate  failures  of 
the  left  and  right  landing  light  switches 
due  to  heavy  current  at  the  switch 
contacts.  Since  the  issuance  of  the 
NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  received 
additional  data  that  confirm  that  failure 
of  the  subject  switches  does  not  pose  an 
unsafe  condition.  Accordingly,  the 
proposed  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Dale.Bleakney,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
130VV,  FAA,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  room  100,  Mid-Continent  Airport, 
Wichita.  Kansas  67209;  telephone  (316) 
946-4135:  fax  (316)  946-^407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  certain  Cessna  Citation 
Model  500/501,  550/551,  S550,  552,  and 
560  series  airplanes,  was  published  in 
the  Federal  Register  on  April  12,  1993 
(58  FR  19069).  That  action  was 
prompted  by  a  report  of  failures  of  the 
left  and  right  landing  light  switches  due 
to  heavy  current  at  the  switch  contacts. 

The  proposed  rule  would  have 
required  modification  of  the  landing 
light  electrical  circuit.  The  intent  of  the 


modification  was  to  preclude  the 
possibility  of  failure  of  the  landing  light 
switches,  which  could  lead  to  smoke 
and  an  electrical  fire  in  the  cockpit. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  additional  data 
gathered  from  an  analysis  that  was 
conducted  of  the  switch  failure 
scenarios  and  the  landing  light  switch 
design  itself.  These  data  indicate  that 
the  switch  can  adequately  carry  the 
current  associated  with  either 
incandescent  or  halogen  landing  light 
installations.  Apparently,  the  landing 
light  switches  that  were  involved  in  the 
reported  incidents  were  of  poor  quality 
and  were  produced  in  only  a  small 
limited  batch.  The  failure  scenario 
analysis  indicates  that  the  switches 
shorted  internally,  allowing  an  odor  and 
a  trace  of  smoke  to  be  released  in  the 
cockpit.  In  each  case,  however,  the 
amount  of  smoke  that  was  produced 
neither  created  a  hazard  nor  interfered 
in  any  way  with  the  safe  operation  of 
the  aircraft.  Further,  contrary  to  what 
was  previously  reported,  no  fire 
occurred  during  any  of  the  incidents  as 
a  result  of  the  switch  failure;  the  only 
identified  discrepancy  in  some  of  the 
incidents  was  the  discoloration  of  the 
switch  cases. 

Additionally,  further  investigation  of 
one  of  the  reported  incidents  revealed 
that  a  wire  comiected  to  one  of  the 
failed  switches  had  discolored  due  to 
overheating  caused  by  an  undersized 
vNire  splice.  (The  undersized  wire  splice 
may  have  been  installed  as  a  result  of 
questionable  maintenance.)  This 
parictular  problem  is  considered  to  be 
an  isolated  incident  and  independent  of 
the  switch  problem. 

There  have  been  no  further  failures  of 
these  switches  since  the  original 
incidents  that  were  reported  (in  1992). 
As  the  limited  number  of  suspect 
switches  have  appeared  to  have  been 
purged  from  aircraft  service  by  attrition, 
no  recent  failures  have  occurred.  In 
addition,  the  FAA  has  not  received  any 
recent  Malfunction  or  Defect  Reports 
concerning  these  switches.  This 
reduction  in  such  reports  supports  the 
premise  that  poor  quality  switches  are 
no  longer  found  in  the  operators' 
inventories. 

Based  on  the  recent  analysis  data  and 
other  evidence  presented,  the  FAA 
concludes  that  the  switch  failures  are 
internal  to  the  switch  itself  and  do  not 
cause  sufficient  smoke  or  arcing  in  the 
cockpit  to  create  a  hazardous  condition. 
The  FAA  has  determined  that  failure  of 
the  subject  switches  does  not  present  an 
unsafe  condition.  Accordingly,  the 
proposed  rule  is  hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 


and  does  not  preclude  the  agency  from 
i.ssuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  93-NM-19-AD. 
published  in  the  Federal  Register  on 
April  12,  1993  (58  FR  19069),  is 
withdrawn. 

Issued  in  Renton,  Wdshington.on  |uly  IH. 
1994. 

S.R.  MUler. 

ActingManager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service 
IFR  Dot;.  94-17859  Filed  7-21-94:  8:45  ami 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-61-A0] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-10  series 
airplanes,  that  currently  requires 
inspection  of  the  wing  rear  spar  lower 
cap  aft  tang  fastener  and  the  wing 
trailing  edge  access  door  sill  to  defect 
fatigue  cracking,  and  repair,  if 
necessary.  This  action  would  require 
installation  of  a  crack  preventative 
modification  of  the  wing  rear  spar  lower 
cap,  and  follow-on  inspections.  This 
proposal  is  prompted  by  reports  of 
additional  cracking  found  in  the  current 
inspection  area.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  propagation  of  cracks  in  the 
subject  area,  which  could  compromise 
the  structural  integrity  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  11,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Tran.sport 
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Airplane  Directorate  ANM-103, 
Attention:  Rules  Dodcet  No.  94-NM- 
51-AD.  1601  Land  Avenue,  SW.. 
Renton,  Washington  ;98055-4056. 
Comments  may  be  irispected  at  this 
location  between  9;0p  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.      | 

The  service  information  referenced  in 
the  proposed  rule  m^y  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beadi,  California 
90801-1771,  Attenti  )n:  Business  Unit 
Manager.  Technical  \dministrative 
support.  Dept.  LSI.  M.C.  2-98  .  This 
information  may  be  (  xamined  at  the 
FAA.  Transport  Airp  lane  Directorate, 
1601  Lind  Avenue,  5  W..  Renton, 
Washington;  or  at  thi  s  FAA,  Los  Angeles 


Aircraft  Certification 
Airplane  Directorate 


Street,  Long  Beach,  California 
I  INFORM)  iTION 


FOR  FURTHER 
Maureen  Moreland 
Engineer,  Airframe 
Los  Angeles  Aircraft 
Office.  FAA, 
Directorate,  3229  Ea^ 
Long  Beach,  Cali 
telephone  (310) 
988-5210. 


Office,  Transport 
3229  East  Spring 


CONTACT: 
Verospace 
E  ranch,  ANM-120L, 
Certification 
Transport  Airplane 

Spring  Street, 
fomjia  90806-2425; 
988-15238;  fax  (310) 


SUPPLEMENTARY  INFO|)MAT)ON: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  ma  ung  of  the 
proposed  rule  by  sut  mitting  such 
written  data,  views,  i  >r  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  b€  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  inergy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  aviilable,  both  before 
and  after  the  closingjdate  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FXA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishi  ng  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  responj  e  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "i  >)mments  to 
Docket  Number  94-f  rM-51-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-51-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  September  25, 1991,  the  FAA 
issued  AD  91-21-05,  amendment  39- 
8052  (56  FR  50650,  October  8, 1991), 
which  is  applicable  to  certain 
McDonnell  Douglas  Model  DC-10  series 
airplanes.  That  AD  requires  repetitive 
inspections  to  detect  fatigue  cracking  of 
the  wing  rear  spar  lower  cap  aft  tang 
and  the  wing  trailing  edge  access  door 
sill,  and  repair  of  any  cracking  found. 
That  action  was  prompted  by  reports  of 
fatigue  cracks  found  in  the  wing  rear 
spar  lower  cap  aft  tang  on  four  Model 
EKZ-IO  series  airplanes.  This  cracking 
was  found  during  an  inspection 
conducted  in  accordance  with  the 
Supplemental  Inspection  Document 
(SID)  program;  that  program  was 
required  to  be  implemented  by  AD  89- 
22-10,  amendment  39-6330  (54  FR     - 
42291,  October  16, 1989).  The 
requirements  of  AD  91-21-05  are 
intended  to  prevent  fatigue  cracking  in 
the  subject  area.  Such  cracking,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  compromise  the 
-Structural  integrity  of  the  airplane. 

Since  the  issuance  of  that  AD,  there 
have  been  10  additional  reports  of 
fatigue  cracks  found  in  the  wing  rear 
spar  lower  cap  aft  tang.  Such  cracking 
presents  the  same  unsafe  condition  as 
addressed  by  the  existing  AD  91-21-05. 

Additionally,  since  the  issuance  of 
that  AD,  the  manufacturer  has 
developed  a  crack  preventative 
modification  of  the  wing  rear  spar  lower 
cap  aft  tang  and  wing  trailing  edge 
access  door  sill  that  is  intended  to 
minimize  the  possibility  of  cracking  in 
these  areas. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A57-123,  Revision  1,  dated 
June  8, 1993,  which  contains  procedures 
for  conducting  various  inspections  to 
detect  fatigue  cracking  of  the  wing  rear 
spar  lower  cap  aft  tang  fastener  and  the 
wing  trailing  edge  access  door  sill,  and 
procedures  for  repairing  any  cracking 
found.  This  revised  service  bulletin  is 
essentially  identical  to  the  original 
version,  which  was  referenced  in  AD 
91-21-05  as  the  appropriate  source  of 
service  information.  The  only  relevant 
changes  are  a  revised  listing  of  current 


operators  of  affected  airplanes,  and  the 
inclusion  of  additional  repair  options. 

The  FAA  has  also  reviewed  and 
approved  McDonnell  Douglas  Service 
Bulletin  57-123,  dated  June  8, 1993, 
that  describes  procedures  for  installing 
a  crack  preventative  modification  of  the 
wing  rear  spar  lower  cap  aft  tang  and 
wing  trailing  edge  access  door  sill.  This 
modification  entails  replacing  Taper- 
Lok  fasteners  with  straight  titanium 
fasteners,  and  cold  working  the  holes  in 
the  wing  rear  spar  lower  cap  forward 
and  aft  tangs  between  stations 
Xor,=430.000  and  Xo,^=410.000. 
Accomplishment  of  this  modification 
will  minimize  the  possibility  of  fatigue 
cracking  in  the  subject  areas. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-21-05  to  continue  to 
require  repetitive  inspections  of  the 
wing  rear  spar  lower  cap  aft  tang 
fastener  and  the  wing  trailing  edge 
access  door  sill  to  detect  fatigue 
cracking,  and  repair  of  any  cracking 
found.  These  actions  would  be  required 
to  be  accomplished  in  accordance  with 
either  the  original  or  revised  version  of 
McDonnell  Douglas  Alert  Service 
Bulletin  A57-123. 

This  proposed  AD  would  also  require 
the  eventual  installation  of  the  crack 
preventative  modification.  Once  this 
modification  is  accomplished,  repetitive 
post-modification  inspections  would  be 
required  after  the  accumulation  of  a 
certain  number  of  landings.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  57- 
123. 

There  are  approximately  282  Model 
DC-10  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  175  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  currently  required  inspections 
take  approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  current  inspection  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $77,000,  or  $440  per  airplane,  per 
inspection. 

The  proposed  modification  would 
take  approximately  12  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour.  Required  parts 
would  cost  between  $3,730  and  $6,730 
per  airplane,  depending  upon  the  - 
airplane  model.  Based  on  these  figures,  • 
the  total  cost  impact  of  the  proposed 
modification  requirement  of  this  AD  on 
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U.S.  operators  is  estimated  to  be 
between  $4,390  and  $7,390  per  airplane. 

The  proposed  post-modification 
inspections  would  take  approximately 
12  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  post-modification  inspection 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $115,500,  or 
$660  per  airplane,  per  inspection. 

The  total  cost  impact  figure  discussed 
above  is  based  on-assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substanticl  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  D.S.C.  106(g);  and  14  CFR 
11.89.  -   -  - 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-«052  (56  FR 
50650,  October  8,  1991),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonneli  Douglas:  Docket  94-NM-51-AD. 
Supersedes  AD  91-21-05.  Amendment 
39-8052. 

Applicability:  Model  DC-10-10, -IQF,  and 
-15  series  airplanes,  fuselage  numbers 
through  379,  inclusive;  and  Model  DC-10- 
30.  -30F,  and  -40  series  airplanes,  fuselage 
numbers  through  275,  inclusive;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  structural  integrity  of  those 
airplanes,  accomplish  the  following: 

(a)  Except  as  provrded  in  paragraphs  fb) 
through  (e)  of  this  AD,  prior  to  the 
accumulation  of  7.000  landings  or  within  30 
days  after  October  23, 1991  (the  effective  date 
of  AD  91-21-05,  amendment  39-8051). 
w  hich  ever  occurs  later,  conduct  the  initial 
inspections  specified  in  either  paragraph 
(a)(1).  (a)(2},  or  (a)(3)  of  this  AD. 

(1)  Conduct  an  eddy  current  inspection  of 
the  wing  rear  spar  lower  cap  aft  tang,  and  a 
dye  penetrant  inspection  of  the  wing  trailing 
edge  access  dixir  sill  located  between 
X<„.=4 17.000  and  Xo,^=424.000.  in  accordance 
with  Option  III  of  McDonnell  Douglas  Alert 
.Service  Bulletin  A57-123.  dated  July  25, 
1991.  or  Revision  1,  dated  June  8. 1993.  In 
addition,  within  1.500  landings  after 
performing  the  eddy  current  and  dye 
penetrant  inspections,  conduct  the 
inspections  specified  in  either  paragraph 
{a)(2)  or  (a)(3)  of  this  AD.  and  repeat  them 
thereafter  as  indicated.  Or 

(2)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spar  lower  cap 
aft  tang  fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 

X<,.=4 17.000  and  Xor.=424.000,  in  accordance 
with  Option  II  of  McDonnell  Douglas  Ale.-l 
Service  Bulletin  A57-123,  dated  July  25, 
1991.  or  Revision  1.  dated  June  8. 1993. 
Repeat  these  inspections  therni^ftcr  at 
intervals  not  to  exceed  1 .900  landings  until 
the  modification  required  by  paragraph  (gl  of 
this  AD  is  accomplished.  Or 

(3)  Conduct  an  eddycurrent  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  fang 
fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  .iccess 
door  sill  located  between  stations 

X<,.=4 17.000  and  X<„.=424.000.  in  accordance 
with  Option  I  of  McDonnell  Douglas  Alert 
.Service  Bulletin  A57-123,  dated  )uly  25. 
1 991 ,  or  Revision  1 .  dated  June  8. 1 993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  3,300  landings  until 
the  modification  required  by  paragraph  (g)  of 
this  AD  is  accomplished. 

(b)  The  requirements  of  paragr.iph  (c)  of 
this  AD  apply  to  airplanes  on  which  Ijoth  of 
the  following  actions  have  been 
accomplisheii: 

IDA  dye  penetrant  inspection  of  thf  wing 
trailing  edge  access  door  sill  l(x:ated  between 
stations  X„„,=41 7.000  and  Xo„=422.000  has 
been  ac(  ompljshed  prior  to  October  23,  1991, 


in  accordance  with  McDonnell  Douglas 
Service  Bulletin  57-61,  Revision  2.  dated 
August  15, 1990;  and 

(2)  An  eddy  current  inspection  of  the  wing 
rear  spar  lower  cap  aft  tang  has  been 
accomplished  prior  to  October  23, 1991.  per 
DC-10  Supplemental  Inspection  Document. 
Principal  Structural  Element  (PSE)  57.10  007 
and  57.10.008.  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  57-61, 
Revision  2.  dated  August  15. 1990. 

(c)  For  airplanes  specified  in  paragraph  (b) 
of  this  AD;  Conduct  the  initial  inspections 
specified  in  either  paragraph  (c)(1)  or  (l)(2) 
of  this  AD  within  1,500  landings  after 
accomplishing  the  inspections  (dye  penetrar.t 
and  eddy  current)  specified  in  paragraph  (b) 
of  this  AD,  or  within  30  days  after  October 
23,  1991,  whichever  occurs  later. 

(1)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spar  lower  cap 
aft  tang  fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 

Xo„=41 7.000 and  Xo,^=424  000,  in  accordance 
with  Option  II  of  McDonnell  Douglas  Alert 
Service  Bulletin  A57-123.  dated  July  25. 
1991.  or  Revision  1.  dated  June  8.  1993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1,900  landings  until 
the  modification  required  by  paragraph  (g)  of 
this  AD  is  accomplished.  Or 

(2)  Conduct  an  eddy  current  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  tang 
fastener  holes,  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations 

X<,>=41 7.000  and  Xor.=424.000,  in  accordance 
with  Option  1  of  McDonnell  Douglas  Alert 
Ser\ice  Bulletin  A57-123,  dated  July  25. 
1991.  or  Revision  1,  dated  June  8, 1993. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  3,300  landings  until 
the  modification  required  by  paragraph  (g)  of 
this  AD  is  accomplished. 

(d)  The  requirements  of  paragraph  (e)  of 
this  AD  apply  10  airplanes  on  which  both  of 
the  following  actions  have  been 
accomplished: 

(1)  A  dye  penetrant  inspection  of  the  wing 
trailing  edge  access  door  sill  located  between 
stations  X«„=41 7.000  and  Xor,=422.000  has 
been  accomplished  prior  to  October  23, 1991. 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  57-61.  Revision  2,  dated 
August  15,  1990;  and 

(2)  An  eddy  current  inspection  of  the  wing 
n;ar  spar  lower  cap  aft  tang  fastener  holes 
located  between  stations  Xor.=4 17.000  and 
Xo,>=422.000  has  been  accomplished  prior  to 
October  23,  1991   per  DPS  4.735-9,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  57-61,  Revision  2,  dated  August  15. 
1990 

(e)  For  airplanes  specified  in  paragraph  (d) 
of  this  AD:  Conduct  the  initial  inspections 
specified  in  either  paragraph  (e)(1)  or  (e)(2) 
of  this  AD  within  3,300  landings  after  the 
accomplishment  ef  the  inspection  specified 
in  paragraph  (d)(1)  of  this  AD,  or  within  30 
days  after  October  23,  1991.  whichever 
'fM.curs  later. 

(1)  (^ondu(  t  iin  ultrasonic  insjxK  tion  of  the 
area  around  the  six  wing  rear  spar  lower  tap 
aft  tang  fastener  holt^,  and  a  dye  penetrant 
in.spt.H  tion  of  the  wing  tr.iiling  edge  access 
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door  sill  located  betweqn 
Xo,>=4 17.000  and  Xo,.= 
with  Option  11  of 
Service  Bulletin  A57 
1991 .  or  Re\'ision  1 
Repeat  these  inspectioi^ 
intervals  not  to  exceed 
the  modification  requi 
this  AD  is  accompiis 

(2)  Conduct  an  eddy 
the  six  wing  rear  s{>ar  1 
fastener  holes,  and  a  d 
inspection  of  the  wing 
door  sill  located  between 
Xo,.=417.000andXor. 
with  Option  I  of 
Service  Bulletin  A57-1 
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the  modification  requi 
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(f)  Ifany  crack(s)  is 
inspection  conducted  i 
paragraphs  (a)  through 
to  further  flight,  repair 
by  the  Manager.  Los 
Certification  Office 
Airplane  Directorate 

(g)  Prior  to  the  accun^ 
landings,  or  within  5  v 
date  of  this  AD, 
accomplish  the  crack 
modificatton  in 
Douglas  Service  Buileti 
8.  1993.  Accompiis 
modification  constitute  i 
for  the  inspection  requ 
(a)  through  (e)  of  this 

(h)  Prior  to  the 
landings  after  the  accor  i 
crack  preventative  mod  f 
paragraph  (g)  of  this  AE 
inspection  of  the  wing 
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Transport  Airplane  Di 
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(j)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  18. 
1994. 

S  JL  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  94-17860  Filed  7-21-94;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 

Ethics  Training  for  Registrants 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  niles. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
proposing  amendments  to  its  rule 
governing  ethics  training  for  registrants 
to  provide  additional  guidance  relative 
to  ethics  training  providers.  The 
proposed  amendments  would:  allow  a 
person  to  provide  ethics  training  if  he 
certifies  to  a  registered  futures 
association  that  he  is  not  subject  to 
statutory  disqualification  from 
registration  under  the  Commodity 
Exchange  Act  (Act),  barred  from  service 
on  self-regulatory  organization  (SRO) 
governing  boards  or  committees,  or 
subject  to  a  pending  proceeding  or 
investigation  with  respect  to  possible 
violations  of  the  Act  or  rules  or  orders 
promulgated  thereunder;  prohibit 
certain  representations  with  respect  to  a 
person's  status  as  an  ethics  training 
provider;  prohibit  an  ethics  training 
provider  from  using  that  fact  to  qualify 
as  an  expert  witness  in  an  adjudicator\' 
proceeding  before  the  Commission  or 
from  proffering  evidence  of  that  fact  to 
qualify  as  an  expert  witness  in  any 
adjudicator)'  proceeding  to  which  the 
Commission  is  a  party;  allow  wider  use 
of  ethics  training  presentation  by 
interactive  means  and  videotape;  and 
require  ethics  training  providers  to 
furnish  records  of  attendees  to  a 
registered  futures  association  upon 
request. 

DATES:  Conmieiits  mu.st  be  received  by 
September  20.  1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretarial,  Commoditv 
Futures  Trading  Commission,  2033  K 
Street  NVV..  Washington,  DC  20581  and 
should  refer  to  "Ethics  Training  for 
Registrants." 


FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  at  the  above  address. 
Telephone  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  210  of  the  Futures  Trading 
Practices  Act  of  1992  added  a  new- 
paragraph  (b)  to  Section  4p  ofthe  Act 
mandating  ethics  training  for 
registrants.'  The  Commission  adopted 
Rule  3.34  to  implement  this 
Congressional  mandate.-  The 
Commission  subsequently  issued  a 
notice  to  give  further  guidance  with 
respect  to  information  to  be  supplied  in 
applications  by  persons  seeking  to 
provide  ethics  training  to  registrants.^ 

The  Commission  has  reviewed  several 
applications  from  persons  seeking  to 
provide  ethics  training  to  registrants  and 
several  other  applications  are  currently 
pending  with  the  Commission.  In  light 
of  this  experience,  the  Commission  is 
now  proposing  amendments  to  Rule 
3.34  regarding  ethics  training  providers 
in  an  effort  to  enhance  the  operation  of 
this  program.  Those  provisions  ofthe 
rule  that  relate  to  what  must  be  covered 
in  ethics  training  and  specific  . 
requirements  concerning  attendance  at 
such  training  by  registrants  would 
remain  unchanged. 

II.  Proposed  Amendments 

A.  Certification  by  Ethics  Trainirig 
Provider 

Presently,  there  are  three  categories  of 
persons  that  may  provide  ethics  training 
to  registrants  under  the  Act:  (1)  an  SRO. 
such  as  an  exchange  which  may  have  a 
program  for  its  member  floor  brokers 
(FBs)  and  floor  traders  (FTs);  (2)  an 
entity  accredited  to  conduct  continuing 
education  programs  by  a  state 
professional  licensing  authority  in  the 
fields  of  law,  finance,  accounting  or 
economicsror  (3)  any  other  person  "if 
its  program  is  approved  by  the 
Commission  for  this  purpose."-*  The 


'  rhis  provision  ofthe  Ad  is  codified  at  7  I'.S.C 
6p{b!  (Supp.  IV  1992)  and  stales  thai: 

TheCommissien.shall  issue  rpgiilalions  to  require 
new  registrant."!,  within  6  months  after  receiving 
such  rcgistralion.  to  attend  a  training  session,  and 
all  other  registrants  to  attend  ptiriodic  training 
.sessiojjs.  to  ensure  that  regi.stranls  understand  their 
responsibilities  to  the  public  under  this  Act. 
including  responsibilities  to  observe  just  and 
equitable  principlesof  trade,  any  ruleorrcgulalitii; 
of  the  Commission,  any  rule  rf  any  appropriate 
contract  market,  registered  futures  a.ssociation.  or  • . 
olher  ,self-reguiatory  organization,  or  any  other 
applicable  Federal  or  slate  law.  rule  or  regulation. 

-.58  KR  1957S.  195B4-HI587.  19,'i<rt-l<).'i<)4  (.Apri' 
\5.  199:1). 

'58  KR  478'tO  (S.-plen!b<T  I'i.  199,ll. 

•Rule.l.34(l.)(1). 
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proposals  set  forth  herein  would 
maintain  SROs  and  state-accredited 
continuing  education  programs  as  ethics 
providers.  The  Commission  is  also 
proposing,  however,  to  permit  any  other 
■person  to  provide  ethics  training  if  the 
person  files  a  notice  with  a  registered 
futures  association  certifying  that  the 
person,  any  principals  thereof  (as 
defined  in  Commission  Rule  3.1(a))' 
and  any  individuals,  on  behalf  of  such 
person,  who  conduct  in-person  ethics 
training  or  who  prepare  ethics  training 
videotape  or  electronic  presentations, 
are  not  subject  to:  (1)  statutory 
disqualification  from  registration  under 
Sections  8a  (2)  or  (3)  or  the  Act;*"  (2)  a   " 
bar  fronv  service  on  SRO  governing 
boards  or  committees  based  on 
disciplinary  histories,  pursuant  to 
Commission  Rule  1.63  ^or  any  SRO  rule 
adopted  thereunder;  »<  (3)  a  pending 
adjudicator)'  proceeding  under  Sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 
Commission  Rules  3.55.  3.56  or  3-.60:'' 
or  (4)  a  pending  investigation  by  the 
Commission's  Division  of  Enforcement 
of  which  the  subject  has  been  notified. '" 

The  Commission  believes  that  it  is 
appropriate  for  an  ethics  training 
provider  to  make  such  a  certification." 
The  Congressional  mandate  for  ethit:s 
training  is  intended  "to  ensure  that 
registrants  understand  their 
responsibilities  to  the  public  under  Ithel 
Act,  including  responsibilities  to 
observe  just  and  equitable  principles  of 
trade,  any  rule  or  regulation  of  the 
Commission,  any  rules  of  anv 
appropriate  contract  market.'registered 
futures  association,  or  other  self- 
regulatory  organization  or  any  other 
applicable  Federal  or  State  law,  rule  or. 


'J7CFR3.1(aHl993). 

"7  U.S.C.  12a(2)  and  (3)  (1988  and  Sw^p.  rv 
1992)  The  Act  specifies  several  groimds  for 
disqiialificaiibn  including,  among  others,  prior 
revocaJion  of  registration,  felony  convictions,  and 
injunctions  related  to  futures  or  securities  activities. 

'  1 7  CFR  1.63  (1993).  as  amended  bv  58  FR  37644 
duly  13.  1993).  "  '  ' 

"Thus,  if  Mr.  Jones  sets  up  Jones.  Inc.  to  offer 
elhics  training  and  hires  Ms.  Smith  to  conduct  the 
lectures,  the  certification  must  include  |ones.  Int  . 
Mr.  (ones  and  Ms.  Smith.  Such  certification  must 
also  cover  any  additional  instructors  who  would  be 
hired  if  necessary  to  handle  Ihe  number  of 
registrants  enrolling  in  the  ethics  training  program. 
_  "  A  pending  proceeding  is  a  basis  lo  bar  a  person 
whose  registration  has  expired  w  ithin  the  preceding 
si.xty  days  from  obtaining  a  temporarv  license  upon 
mailing  a  new  registration  application  lo  NFA  (see 
17  Ch-R  3.n(c)(l)(i)(B),  3.n(c)(l)(ii)(B). 
.1. 12(a)(l)(iv).  and  3.12(i)(l)(iv)  (1993)),  lo  bar  a 
person.from  serving  as  a  sponsor  or  special 
supervisor  of  a  conditicied  or  restricted  registrant 
(see  17CFK  3.fiO(b«2)(i)(A)  (1993)).  and  lo  pre*¥nt 
Avilhdrawal  from  registration  (.sec  17a'K 
;i.  33(0(1  )(1993)).  -    • 

"•The  Commission  also  notes  that  this  has  U-cu 
used  as  a  basis  to  prevent  withdrawal  from  -    ' 

r'-gisfnilion  (seetTO-'K  3.33(11(3]  (1993)). 


regulation."  '-  The  Commission  believes 
that  it  would  be  anomalous, 
inconsistent  with  the  Congressional 
mandate  and  contrary  to  the  public 
interest  for  a  person  to  teach  others 
about  their  responsibilities  under  those 
laws  and  rules  if  such  person  has  a 
disciplinary  history  that  would 
disqualify  him  from  registration  under 
the  Act  or  service  on  SRO  governing 
broads  or  committees,  or  is  involved  in 
an  adjudicatory  proceeding  or  the 
subject  of  an  investigation  pertaining  to 
violations  of  such  laws  and  rules.  The 
Commission  is  also  proposing  that  the 
certification  requirement  be  a 
continuous  one  so  that  if  circumstances 
change  and  the  certification  becomes 
inaccurate,  the  person  must  so  inform 
the  registered  futures  association,  which 
shall  then  refuse  to  include  such  person 
on,  or  remove  such  person  from,  the  list 
of  ethics  training  providers.'^ 

The  purpose  of  this  amendment  is  to 
permit  National  Futures  Association 
(NFA),  currently  the  only  registered 
futures  a.ssociation,  to  maintain  the  list 
ofeligible  ethics  training  providers  for 
purposes  of  Commission  Rule  3.34  and 
to  clarify  that  the  specific  content  of  an 
ethics  training  program  is  not  being 
approved  by  the  Commission  or  by 
NFA,  as  discussed  more  fully  below. 
The  Commission  would  delegate 
authority  to  NFA  to  establisb  guidance 
as  to  the  required  experience  of  ethics 
training  providers  and  permit  NFA  to 
receive  and  evaluate  complaints 
concerning  such  providers  and  make 
other  appropriate  review  of  providers' 
operations,  subject  to  Commission 
o\ersight.  NFA  would  also  be  delegated 
authority  to  develop  appropriate 
procedures  to  verify  certifications  filed 
by  a  potential  ethics  training  provider.     « 
for  having  such  certifications  updated 
periodically  and  for  refusing  to  include 
persons  on  the  list  of  ethics  training 
providers.'-*  NFA  would  submit  its 


"The  items  discussed  above  would  apply  to  a 
certification  from  any  ethics  training  provider  Ifthe 
ethics  training  provider  will  offer  IrdLiing  via 
videotape  or  electronic  presentation,  the  providers 
certification  would  also  be  required  to  include  a 
statement  with  respect  lo  verification  ofthe 
registrants  attendance.  This  is  discussed  below 
under  Heading <;.  Videotape  or  tlectronir 
Presentation. 
'■Section  4p(b)of  the  Act. 
' 'However,  if  a  firm  is  subject  to  a  pending 
adjudicatory  proceeding  or  investigation  as 
described  above,  the  Commission  believes  that  ii 
could  submit  a  certification  to  a  registered  futures 
associalion  with  an  explanation  describing  the 
circumstances  of  the  proceeding  or  investigation, 
particularly  with  respect  to  the  scope  and  nature  of 
the  proceeding  or  investigation  in  relation  to  the 
size  pf  the  firm.  For  example,  an  investigation 
limilud  lo  a  single  branch  office  of  a  firm  that  does 
not  involve  fraud  pr  failure  to  supervise  might  be 
treated  differently  than  a  proceeding  involving  siii.fi 
allegations  iigainsl  the  top  managemrjil  of  a  fiim. 


procedures  to  the  Commission  for 
review  pursuant  to  Section  17(j)  of  the 
Act.'s  which  governs  approval  of 
registered  fiitures  association  rules. 

B.  Permissible  Representations 

When  the  Commission  has  granted 
applications  to  provide  ethics  training, 
it  has  stated  in  letters  to  the  applicants, 
among  other  things,  that  it  has  not 
approved  the  specific  content  ofthe 
ethics  training  program  proposed  and 
expresses  no  opinion  as  to  the  program's 
quality  or  accuracy.  Indeed,  it  would  be 
impossible  for  the  Commission  to  do  so 
since  it  has  normally  been  presented 
with  only  an  outline  ofthe  training 
course  fi-om  those  who  filed 
applications.'"  The  Commission 
therefore  believes  that  it  is  appropriate 
to  clarify  the  effect  ofthe  blanket 
reference  in  Rule  3.34  to  an  SRO  or 
state-accredited  continuing  education 
entity  as  ethics  training  providers,  as 
well  as  the  effect  of  a  registered  futures 
association's  listing  of  other  persons 
providing  such  training. 

Accordingly,  the  Commission  is 
proposing  to  provide  in  new  paragraph 
(b)(5)(i)  that  no  SRO,  state-accredited 
continuing  education  entity  or  other 
person  included  on  a  list  of  ethics 
training  providers  "may  represent  or 
imply  in  any  manner  whatsoever  that 
such  person  has  been  sponsored, 
recommended  or  approved,  or  that  such 
person's  abilities  or  qualifications,  the 
content,  quality  or  accuracy  of  his 
training  program,  or  the  positions  taken 
in  the  course  of  resolving  any  actual  or 
hypothetical  situations  presenting 
ethical  issues,  have  in  any  respect  been 
passed  upon  or  endorsed,  by  the 
Commission  or  a  registered  futures 
association."  Proposed  new  paragraph 
(b)(5)(i)  would  further  provide  that  any 
promotional  or  instructional  Mctcrial  ' 
used  in  connection  with  ethics  training 
"must  prominently  state  that  the 
Commission  and  any  registered  futures 
association  have  not  reviewed  or 
approved  the  specific  content  ofthe 
training  program  and  do  not  recommend 
the  provider  of  such  training."  ''' 


The  Comjnission  would  expect  the  regisirred 
futures  association  lo  consult  the  Commission  as  to 
any  particular  certification  sub.mitted  or  in  cases 
where  a  firm  on  the  list  laecomes  subject  to  a 
proceeding  or  investigation. 

'■' Misrepresentations  contained  in  such 
certification  would  also  constitute  federal  criminal 
violations.  See  18  U.S.C  1001  (19881 

'■•'7L!.S.C21(jHl988) 

"■See  Item  B4  in  the  September  1993  nuiic*.  58 
FR  47890,  47891. 

''Proposed  paragraph  (bl(5)(i)  would  also  tont«in" 
a  proviso  that  it  "shall  not  be  construed  to  prohibit 
a  sl^ilemenl  that  a  person  is  included  on  a  iist  of 

C.;uttnuKi 
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The  Commission 


clarifications  with  i  espect  to 


representations  thai 
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lelieves  that  these 


may  be  made  as  to 


the  effect  of  providiiig  ethics  training, 
whether  pursuant  ta  self-executing 
provisions  of  the  ru  e  or  to  inclusion  on 
a  list  maintained  b)  a  registered  futiu^s 
association,  are  appropriate,  particularly 
in  light  of  existing  Imitations  upon  the 
representations  thai  may  be  made  by 
registered  commodi  ty  trading  advisors 
(CTAs),  commodity  pool  operators 
(CPOs)  or  associate(  persons  (APs)  of 
CTAs  and  CPOs  as  i  o  the  effect  of 
registration  under  t  le  Act,  which 
encompasses  a  grea  er  level  of  review 
than  pertains  to  eth  cs  providers.'" 

The  Commission  similarly  believes 
that  it  is  appropriati  i  to  limit  the  use  an 
ethics  training  prov  der  may  make  of 
that  fact  in  certain  a  djudicatorj' 
proceedings.  An  eth  ics  training  provider 
should  not  be  able  tD  use  that  fact  to 
qualify  as  an  expert  witness  or  to 
present  expert  testii  nony  in  an 
adjudicatory  procee  ding  before  the 
Commission  imdcr  sections  6(c),  6(d), 
8a  or  14  of  the  Act '  '  or  Commission 
Rules  3.55,  3.56  or  « .60.^  Nor  should  an 
ethics  training  prov  der  proffer  evidence 
of  that  fact  in  order  ;o  demonstrate 
experience,  competi  nee  or  knowledge 
that  would  qualify  t  \e  provider  as  an 
expert  witness  in  ar  y  adjudicatory 
proceeding  to  whici  i  the  Commission  is 
a  party,  for  example,  a  civil  injunctive 
action  brought  by  th  e  Commission 
under  Section  6c  of  the  Act  (7  U.S.C. 
13c  (Supp.  rv  1992)  .  The  Commission 
is  thABfore  proposi  ig  new  paragraphs 
(b)(5)(ii)  and  (b)(5)(i  i)  to  so  provide. 
The  Commission  be  ieves  that  because 
the  rule  amendmen  s  proposed  herein 
provide  for  a  p)ersor  to  be  included  on 
a  list  of  ethics  provi  jers  based  on  a  self- 
certification  proces! ,  it  would  be 
inappropriate  for  an  y  person  included 
on  such  a  list  to  use  that  fact  to 
demonstrate  creden  ials  as  an  expert 
witness.  The  Comm  ssion  would  not 
consider  evidence  o  f  a  person's  status  as 
an  ethics  provider  i: »  any  administrative 
proceeding  before  it ,  and  would  object 
to  any  such  proffer  n  any  adjudicatory 
proceeding  to  whicl  i  it  is  a  party. 

C.  Videotape  or  Elei  tronic  Presentation 

When  the  Comm 
3.34.  it  provided  in 
a  program  of  ethics 


intended  to  be  that  such 
from  providing  ethics  tra 
"unfitness"  as  defined 
Commission's  rules  on 

'"SeeSettion4o{2)of  1 
11988). 

'"'7L'.S.C.  9.  13b.  123  ( 
1992). 
,      ''17CFR3.55.  3.56or 


i  ision  adopted  Rule 
jaragraph  (b)(3)  that 
raining  could 


I  erson  is  not  precluued 
li  [ling  by  reason  of 

by  the  Act  and  the 

st4tutory  disqualification. 
Act.  7  U.S.C.  6o(2) 


le 
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include  a  videotape  or  electronic 
presentation.  The  Commission  stated 
that  such  training  would  be  acceptable 
if  the  provider  could  substantiate  the 
registrant's  completion  of  the  program. 
The  Commission  further  stated  that 
such  substantiation  contemplates,  for 
example,  an  interactive  computerized 
training  program  that  requires  and 
records  the  registrant's  participation  and 
return  of  such  computer  disk  to  the 
ethics  training  provider  for  verification 
of  such  participation  and  the  provider's 
issuance  of  a  certificate  to  that  effect  to 
the  registrant.2' 

The  Commission  had  originally 
proposed  allowing  the  use  of  videotape 
or  electronic  presentation  in  recognition 
of  the  fact  that  it  could  be  difficult  for 
registrants  located  substantial  distances 
from  major  metropolitan  areas  to  attend 
in-person  training  sessions  without 
incurring  significant  expense  or 
business  disruption.22  One  contract 
market  commenter  on  the  Commission's 
proposal  stated  that  all  registrants 
should  have  the  opportunity  to  use  an 
interactive  computer  program.  Since  all 
of  the  contract  markets  are  located  in 
major  metropolitan  areas,  the 
Commission  responded  by  expressing 
its  belief  that  FTs  and  FBs  will  generally 
attend  in-person  training  sessions 
sponsored  by  a  contract  market.  The 
Commission  also  indicated,  however, 
that  it  "may  consider  in  its  review  of 
proposed  ethics  training  courses 
whether  a  particular  proposal  that 
includes  an  interactive  computer 
program  would  be  appropriate  for  those 
whom  attendance  at  an  in-person 
session  would  not  be  unduly 
burdensome."" 

Most  of  the  persons  authorized  to 
provide  ethics  training  to  date  currently 
do  so  by  means  of  in-person 
presentation.  Originally,  a  firm 
authorized  to  provide  such  training  by 
means  of  videotape  or  electronic 
presentation  was  required  to  represent 
Ihat  videotape  or  electronic  training 
would  be  limited  to  registrants  who  live 
in  locations  outside  those  metropolitan 
areas  where  in-person  training  will  be 
given  and  for  those  registrants  that  can 
provide  a  vahd  excuse  for  their  inability 
to  attend  sessions  in  those  cities.  The 
firm  was  further  required  to  represent 
that  it  would  review  all  excuses  given 
by  registrants  for  being  unable  to  attend 
an  in-person  program  in  their 
metropolitan  areas  and  would  assure 
that  each  such  registrant  is  unable  to 
attend  due  to  illness,  vacation,  business 
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trips  or  other  commitments  that 
genuinely  precluded  his  presence. 

Subsequently,  the  Commission's  staff 
received  several  inquiries,  both  from 
existing  ethics  training  providers  and 
potential  new  providers,  concerning  the 
offering  of  interactive  training  in  lieu  of 
in-person  training  where  locational  or 
other  factors  rendering  in-person 
training  less  feasible  did  not  exist.  The 
Commission  has  reviewed  this  issue  and 
believes  that  the  previously  required 
representations  may  be  difficult  to 
interpret  and  may  prevent  the  most 
economic  means  of  compliance  for  firms 
with  multiple,  dispersed  branches. 
Given  the  numbers  of  registrants,  it  may 
also  be  more  efficient  and  cost-effective 
to  permit  greater  use  of  videotaped  and 
interactive  training,  without  sacrificing 
the  usefulness  of  such  training,  subject 
to  the  verification  procedures  described 
below.  Accordingly,  the  Commission  is 
now  of  the  view  that  any  registrant  may 
meet  his  ethics  training  requirement 
through  in-person  or  through 
videotaped  or  electronic  presentations. 

The  Commission  also  wishes  to  make 
clear,  however,  that  if  videotaped  or 
electronic  training  is  offered,  the 
provider  must  b6  able  to  verify  that  the 
video  has  been  viewed  or  the  training 
completed  by  the  registrant  before  the 
provider  issuesa  certificate  of 
attendance  to  the  registrant. 
Accordingly,  if  a  provider  will  conduct 
training  via  videotape  or  electronic 
presentation,  either  exclusively  or  in 
addition  to  in-person  training,  the 
Commission  is  proposing  that  the 
provider's  certification  referred  to  above 
be  supplemented  to  include  a 
representation  that  the  provider  will 
maintain  documentation  reasonably 
designed  to  verify  that  registrants  have 
properly  completed  ethics  training  for 
the  minimum  time  required  (one,  two  or 
four  hours). 

The  Commission  envisages  that  an 
appropriate  verification  regime  for  a 
provider  would  include  procedures 
such  as  the  following.  The  provider 
would  maintain  a  list  of  the  computer- 
based  ethics  program  purchasers  and 
match  each  completed  program  with  a 
record  of  purchase.  Registrants  would 
be  required  to  enter  identifying 
information,  such  as  name,  firm's  name, 
business  address,  telephone  number, 
date  of  birth,  NFA  and/or  Social 
Security  number,  on  the  control  diskette 
and  return  a  signed  statement  with  the 
completed  computer  diskette  certifying 
that  he  did  in  fact  complete  the  ethics 
training  course  in  the  manner  set  out  in 
the  instructions. 

With  respect  to  the  fulfillment  of  the 
minimum  time  requirements  and 
verification  of  the  registrants' 


participation  in  the  program,  the  ethics 
training  provider  could  use  a  computer- 
based  test  to  assure  that  the  registrant 
has  attained  a  minimum  level  of 
understanding  of  the  materials  covered, 
drawing  upon  matters  covered  in  video 
and  written  materials,  as  well  as  the 
computer  program,  to  the  extent 
applicable.  Registrants  would  be 
required  to  pass  each  section  of  the  test 
prior  to  answering  questions  in  later 
sections  of  the  test  to  assure  that  each 
section  of  the  program  is  completed. 
While  those  who  fail  the  test  would  be 
required  to  retake  it  until  it  is 
successfully  completed,  only  the  time 
spent  on  the  first  test  could  be  credited 
toward  the  ethics  training  time  required 
by  Rule  3.34.  Registrants  answering. 
quickJy  would  be  given  additional 
questions  to  answer,  and  the  program 
would  cease  recording  elaps^  time  for 
those  slow  to  answer  questions.  Thus, 
registrants  would  be  monitored  both  as 
to  time  spent  and  material  covered.-'' 

-If  a  provider  wished  to  follow  a 
different  verification  regime,  he  could 
do  so  if  such  steps  had  been  submitted 
to  and  not  found  objectionable  by  a 
registered  futures  association. 

The"  Commission  contemplates  that  an 
ethics  training  provider  would  be  able 
to  document  that  a  registrant  had 
undertaken  various  steps  required  for 
the  provider  to  verify  completion.  The 
provider  would  be  required  under 
revised  paragraph  (b)(4)  of  Rule  3.34  to 
keep  documentation  to  support  its 
determination  that  ethics  training  has 
been  properly  completed  by  a  registrant 
and  to  support  its  issuance  of  a 
certificate  of  attendance.-^ 

D.  Recordkeeping  -       ^ 

Rule  3.34(b)(4)  governs  recordkeeping 
by  an  ethics  training  provider.  The 
Commission  is  proposing  to  add  a 
provision  to  the  current  recordkeeping 
requirements  that  would  require 
providers  of  ethics  training  to  furnish 
records  of  attendees  at  such  training  to 
a  registered  fijtures  association  in  such 
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'"  If  an  ethics  training  provider  develops  a 
computer-baaed  ethics  training  program  for  use  by 
a  particular  registered  firm  and  its  APs  thai  in 
addition  to  the  required  subject  matter  also  includes 
material  tailoied  to  that  firm,  such  as  the  firm's 
."ipecific  professional  conduc-i  poiicie*.  the  ethics 
training  provider  oouW  verify  completion  by  the 
APs  by  relying  on  the  registered  firm's 
representation  as  to  its  APs'  attendance  if  the  firm 
tan  verify  the  identity  of  participants  through  the 
firm's  in-hoii«e  computer  communication  system  or 
through  monitoring  by  the  firm's  supervisory  or 
nianagerial  staff.  The  ethics  training  provider 
should  require  registered  firms  using  a  tailored 
ethics  draining  program  to  furnish  periodic  reports 
of  specified  identifying  informatiou  for  each  AP 
accessing  the  training  program. 

"Th(5.Comrnission  is  also  proposing  under 
revised  paragraph  (bW4)  of  Rule  3,.>t  that  r«<  ords  of 
iriiinrr  evaiualioos  be  maintained. 


format  as  the  registered  futures 
association  may  request.  When  the 
Commission  adopted  Rule  3.34,  it 
required  that  providers  of  ethics  training 
maintain  records  of  attendees  at  such 
training  in  accordance  with  Commission 
Rule  1.31,  I.e.,  for  a  five-year  period. 2*' 
The  Commission  also  stated  that  it 
would  monitor  the  effectiveness  of  the 
requirement  for  maintaining  a  record  of 
ethics  training  attendance  and  may 
reconsider  the  issue  at  a  later  date  if 
appropriate."  The  Commission 
understands  that  NFA  is  willing  to 
compile  information  on  ethics  training 
attendance  for  inclusion  in  the 
registration  database  and  believes  that 
ethics  training  providers  should 
cooperate  with  NFA  requests  for  the 
information  which  providers  are  already 
required  to  maintain.  This  will  allow  for 
a  central  repository  of  such  information 
which  should  benefit  all  registrants  and 
facilitate  oversight  of  compliance  with 
the  ethics  training  requirement.  To 
facilitate  NFA's  incorporation  of  this 
data  in  the  registration  database,  ethics 
training  providers  should  include 
appropriate  identifiers  of  registrants, 
such  as  NFA  ID  number,  and  follow 
other  format  conventions  requested  bv 
NFA. 

III.  Related  Mattel^ 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Ac1  (RFA). 
5  U.S.C.  601-611  (1988),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  proposed  rule 
amendments  discussed  herein  will 
affect  ethics  training  providers,  which 
include  SROs.  entities  accredited  to 
conduct  continuing  education  programs 
by  a  state  professional  licensing 
authority  in  the  fields  of  law.  finance, 
accounting  or  economics,  and  any  other 
person  who  complies  with  the 
requirements  to  be  included  on  a  list  of 
ethics  training  providers.  The  SROs 
offering  ethics  training  to  their  members 
are  the  contract  markets  and  the 
Commission  has  previously  determined 
that  contract  markets  are  not  small 
entities  under  the  RFA.^**  As  to  the 
impact  of  these  proposals  on  other 
providers  of  ethics  training  or  persons 
seeking  to  become  providers  of  ethics 
training,  the  Commission  believes  that 
such  impact  will  be  minimal.  The 
procedure  for  becoming  an  ethics 
training  provider  would  be  simplified. 
The  permissible  representations  by 
ethics  training  providers  which  the 


»17CFR  1.31  (1993). 
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Commission  is  proposing  to  codify  are 
consistent  with  the  statements  set  forth 
in  Commission  letters  issued  to  date  to 
ethics  training  providers.  Finally,  since 
ethics  training  providers  are  already 
required  to  maintain  records  of 
attendees,  furnishing  such  information 
to  NFA  upon  request  should  not  cause 
an  undue  burden. 

Therefore,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b). 
that  the  rules  proposed  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  nonetheless  invites 
comments  from  any  person  or  entity 
which  believes  that  these  proposed  rule 
amendments  would  have  a  significant 
impact  on  its  operations. 

B.  Popenx'ork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C  3501  et  seq.  imposes 
certain  require.ments  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA.  the 
Commission  has  submitted  this 
proposed  rule  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
While  the  amendmenLs  proposed  herein 
have  no  burden.  Rule  3.34  is  a  part  of 
a  group  of  rules  which  has  the  following 
burden: 

Rules  3.16.  3.32  and  3.34 
(3038-0023,      approved 
June  2,  1993): 
Average   Burden    Hours     l.i;i 

Per  Response. 
Number  of  Respondents     60.980 
Frequency  of  Response       On  occasion 

and  tri- 
ennially. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  these  rules  as  amended  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228. 
NEOB.  Washington,  D.C.  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  0MB  are 
available  from  Joe  F.  Mink.  CFTC 
Clearance  Officer,  2033  K  St.  N.W.. 
Washington,  D.C.  20581,  (202)  254- 
9735. 

List  of  Subjects  in  17  CFR  Part  3 

Ethics  training.  Registration. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  la.  4d,  4e,  4g.  4m, 
4p.  8a  and  17  thereof  (7  U.S.C.  la,  6d, 
Be.  6g.  6m.  6p.  12a  and  21  (1988  & 
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Supp.  IV.  1992)), 
amend  Part  3  of 
the  Code  of  Federa 
follows: 


h  ereby  prop>oses  to 
Cl|apterIofTitlel7of 
Regulations  as 


PART  3— REGISTI JATION 


I     1 .  The  authority 
continues  to  read 


I     Authority:  7  U  S.C 

be,  6f.  &g.  6h,  6i.  6k. 
12a.  13b.  13c,  16a,  1 
.S52.  552b. 

2.  Section  3.34  ii 
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L'itation  for  Part  3 
i  5  follows: 


la.  2,  4,  4a.  6.  6b,  6d, 
m,  6o,  6p.  8,  9,  9a,  12. 
19.  21  and  23,  5  U.S.C. 

proposed  to  be 


amended  by  revisi  Jg  paragraphs  (b)(3) 
and  (b)(4)  and  by  a  iding  paragraph 
(b)(5)  to  read  as  fofows: 

§  3.34    Mandatory  ethics  training  for 
registrants. 


pnivK 


ml 
re; 

h£S 


uies 
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(b)  •   *   • 

(3)  The  training 
section  must  be 
to  a  program  of 
videotape  or  el 
sponsored  by: 

(i)  A  self-reguli 

(ii)  An  entity 
continuing 
state  professiona 
the  fields  of  law, 
economics;  or 

(iii)  A  person  i 
maintained  by  a 
association  who 
the  registered  fut 
certifying  that: 

(A)  The  person 
(as  defined  in  §  3 
individuals,  on 
who  conduct  in 
or  who  prepare  an 
videotape  or  ele< 
not  subject  to: 

(J)  Statutory  di 
registration  under 
of  the  Act; 

(2)  A  bar  from 
regulatory  organi 
boards  or  committ 
disciplinary  h 
of  this  chapter  or 
organ izuiion  rule 

(3)  A  pending 
proceeding  under 
6d,  8a  or  9  of  the 
or  3.60;  or 

(4)  A  pending  i 
Commission's  Div 
of  which  the  subj 
and 

(B)  If  the  person 
via  videotape  or 
either  exclusively 
person  training,  he 
documentation 
verify  the  atten 
such  videotape  or 


equired  by  this 
ded  by  or  pursuant 
training  (including 
ectrpnic  presentation) 
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education  programs  by  a 
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dar[;e 


accounting  or 


uded  on  a  list 
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association 
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be!  lalf  of  such  person, 
p€  rson  ethics  training 

ethics  training 
trpnic  presentation  are 

s(  ualification  from 
Sections  8a(2)  or  (3) 

s€  rvice  on  self- 
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governing 
( les  based  on 


pursuant  to  §1.63 
y  self-regulatory 
^opted  thereunder: 
udicatory 

lections  6(c),  6(d),  6c, 
/l|ct.  or  §§3.55,  3.56 


n  .■ 


e  :t 


estigation  by  the 
;ion  of  Enforcement 
has  been  notified; 


lA'ill  conduct  training 

-tronic  presentation, 
in  addition  to  in- 

will  maintain 
nably  designed  to 
of  regi.strants  at 

lectronic 


presentation  for  the  minimum  time 
reouired. 

(iv)  The  certification  requirement 
under  paragraph  (b)(3)(iii)  of  this 
section  is  continuous  and  if 
circumstances  change  so  that  such 
certification  becomes  inaccurate,  the 
person  must  so  inform  the  registered 
futures  association,  which  shall  then 
refuse  to  include  such  person  on  or 
remove  such  person  from  the  list 
referred  to  in  paragraph  (b)(3)(iii)  of  this 
section. 

(4)  Any  person  providing  ethics 
training  under  this  section  must 
maintain  records  of  materials  used  in 
such  training,  attendees  at  such  training, 
documentation  to  verify  completion  by 

a  regi.strant  of  training  through 
videotape  or  electronic  presentation  and 
trainer  evaluations  in  accordance  with 
§  1.31  of  this  chapter.  All  such  books 
and  records  shall  be  open  to  inspection 
by  any  representative  of  the 
Commission  or  the  U.S.  Department  of 
Justice  and  persons  providing  ethics 
training  shall  be  subject  to  audit  by  any 
representative  of  the  Commission. 
Records  of  attendees  at  such  training 
shall  be  provided  upon  request  to  a 
registered  futures  association  in  such 
format  as  specified  by  the  registered 
futures  a.<»ociation. 

(5)  No  person  referred  to  in  paragraph 
(b)(3)  of  this  section  may: 

(i)  Represent  or  imply  in  any  manner 
whatsoever  that  such  person  has  been 
sponsored,  recommended  or  approved, 
or  that  such  person's  abilities  or 
qualifications,  the  content,  quality  or 
accuracy  of  his  training  program,  or  the 
positions  taken  in  the  course  of 
resolving  any  actual  or  hypothetical 
situations  presenting  ethical  issues, 
have  in  any  respect  been  passed  upon 
or  endorsed,  by  the  Commission,  a 
registered  futures  association,  or  any 
representative  thereof.  Any  promotional 
or  instructional  material  used  in 
connection  with  the  training  required  by 
this  section  must  prominently  state  that 
the  Commission  and  any  registered 
futures  association  have  not  reviewed  or 
approved  the  specific  content  of  the 
training  program  and  do  not  recommend 
the  provider  of  such  training:  Provided, 
however,  that  this  paragraph  shall  not  be 
construed  to  prohibit  a  statement  that  a 
person  is  included  on  a  list  of  ethics 
training  providers  maintained  by  a 
registered  futures  association  if  such 
statement  is  true  in  fact  and  if  the  effect 
of  such  a  listing  is  not  misrepresented; 

(ii)  Use  in  any  manner  whatsoever  the 
fact  that  he  is  offering  trairung  required 
by  this  section  to  qualify  as  an  expert 
witness  or  to  present  expert  testimony 
in  an  adjudicatory  proceeding  before  the 
Commission  or  one  of  its  Administrative 


Law  Judges  under  Sections  6(c),  6(d),  8a 
or  14  of  the  Act,  or  §§  3.55,  3.56  or  3.R0: 
or 

(iii)  Proffer  evidence  that  he  is 
offering  training  required  by  this  section 
to  demonstrate  experience,  competence 
or  knowledge  that  would  qualify  him  as 
an  expert  witness  in  any  adjudicatory 
proceeding  to  which  the  Commission  is 
a  party. 
*        *        *        •        • 

Lssued  in  Washington.  DC  on  July  19, 1994. 
by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  94-17880  Filed  7-21-94;  8:45  am) 
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Grantor  Trust  Reporting  Requirements 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
method  of  reporting  for  trusts  which  are 
treated  as  owned  by  grantors  or  other 
persons  under  the  provisions  of  subpiari 
E  (section  671  and  following),  part  I, 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code.  The  proposed 
regulations  are  intended  to  reduce  the 
current  filing  burden  on  tnistees,  to 
provide  necessary  information  to 
grantors  or  other  persons  treated  as  the 
owners  of  trusts,  to  reduce  any  cases  of 
duplicate  filing,  a:id  to  provide  more 
meaningful  information  to  the  IRS.  The 
proposed  regulations  would  affect 
grantors  and  trustees  of  trusts  that  are 
treated  as  owned  by  grantors  or  other 
persons,  as  well  as  persons  who  are 
required  to  file  information  returns  with 
respect  to  payments  to  these  trusts. 
DATES:  Written  comments  must  be 
received  by  August  31,  1994.  Requests 
to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  September  21, 1994,  at  1 
p.m.,  must  be  received  by  August  31, 
1994. 

ADDRESSES:  Send  submissions  to: 
CCDOM:CORP:T:R  (PS-79-93),  room 
5228,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  In  the  alternative, 
.submissions  may  be  hand  delivered 


between  the  hours  of  8  a.m.  and  5  p.m 
to:  CC:DOM:CORP:T:R  (PS-79-93). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW.. 
Washington.  DC.  The  public  hearing 
will  be  held  in  the  IRS  Auditorium,  7th 
floor.  7400  corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Robert  Rio. 
202-622-3060;  concerning  submissions 
and  the  hearing,  Carol  Savage,  202-622- 
8452.  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Papenvork  Reduction  ^ct 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer.  PC:FP.  Washington 
DC  20224 

The  collection  of  information  is 
required  by  §§1.671-4  and  1.6012-3  of 
the  proposed  Income  Tax  Regulations 
and  §  301.6109-1  of  the  proposed 
Regulations  on  Procedure  and 
Administration.  This  iqformation  is 
required  by  the  IRS  to  insure  the  proper 
reporting  of  income  and  proceeds  paid 
to  a  trust  any  portion  of  which  is  treated 
as  owned  by  the  grantor  or  another 
person.  The  likely  respondents  are 
individuals,  trusts,  businesses  and  other 
for-profit  institutions,  and  small 
businesses. 

Estimated  total  annual  reporting 

burden:  920.000  hours. 
The  estimated  annual  burden  per 

respondent:  30  minutes. 

Estimated  number  of  respondents: 
1.840.000. 

Estimated  annual  frequency  of 
respionses:  once. 

Background 

This  document  proposes  amendments 
to  the  income  Tax  Regulations  (26  CFR 
part  1)  under  sections  671  and  6012  of 
the  Internal  Revenue  Code  (Code),  and 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301)  under 
section  6109  of  the  Code.  The  proposed 
amendments  are  to  be  issued  under  the 
authority  of  section  7803  of  the  Code. 


Explanation  of  Provisions 

Reporting  Requirements  Under  the 
Current  Regulations 

In  general,  every  fiduciary  (which 
includes  a  trustee  of  a  trust)  must  make 
a  return  of  income  on  Form  1041.  Under 
the  current  regulations,  items  of  income, 
loss,  deduction,  and  credit  attributable 
to  any  portion  of  a  trust  which  is  treated 
as  owned  by  the  grantor  or  another 
person  generally  must  be  shown  by  the 
trustee  on  a  separate  statement  attached 
to  a  Form  1041,  rather  than  on  the  form 
itself.  There  are  two  exceptions  to  this 
rule.  The  first  exception  applies  when 
the  same  individual  is  both  grantor  and 
trustee  (or  co-trustee)  of  the  trust,  and 
that  individual  is  treated  for  the  taxable 
year  as  the  owner  of  the  entire  trust 
under  section  676  of  the  Code.  The 
second  exception  applies  when  a 
husband  and  wife  are  the  grantors  of 
certain  revocable  trusts. 

Section  301.6109-l(a)(2)  of  the 
current  Regulations  on  Procedure  and 
Administration  provides  that  a  grantor 
trust  reporting  under  one  of  these  two 
exceptions  shall  not  obtain  an  employer 
identification  number  until  such  time  as 
the  reporting  exceptions  no  longer  apply 
to  the  trust.  Instead,  the  grantor  of  such" 
a  trust  must  furnish  his  or  her  social 
security  number  (or.  when  applicable, 
his  or  her  employer  identification 
number)  to  payors  of  income,  and 
payors  must  report  income  as  if  paid  to 
the  grantor,  not  the  trust. 

Reporting  Requirements  Under  the 
Proposed  Regulations 

The  proposed  regulations  will  reduce 
the  reporting  burden  on  certain  trustees 
by  expanding  the  current  exceptions  to 
the  requirement  of  filing  a  Form  1041  to 
other  trusts  all  of  which  are  treated  as 
owned  by  one  or  more  grantors  or  other 
persons.  Thus,  considerably  more 
trustees  will  not  be  required  to  file  a 
Form  1041. 

The  proposed  regulations  retain  the 
general  rule  of  the  current  regulations 
that  items  of  income,  deduction,  and 
credit  attributable  to  any  portion  of  a 
trust  which  is  treated  as  owned  by  the 
grantor  or  another  person  must  be 
reported  by  the  trustee  on  a  separate 
statement  attached  to  a  Form  1041. 

The  proposed  regulations,  however, 
provide  alternative  methods  of  reporting 
for  a  trust  all  of  which  is  treated  as 
owned  by  one  or  more  grantors  or  other 
persons,  including  a  trust  treated  as 
owned  by  a  person  other  than  an 
individual  and  a  trust  with  a  third-party 
trustee.  Under  these  ahemative 
methods,  the  trustee  does  not  file  a 
Form  1041  with  an  attached  statement. 


If  the  trust  is  treated  as  owned  by  one 
grantor  or  other  person,  the  trustee  may 
choose  between  two  alternative  methods 
of  reporting.  The  trustee  must  himish  to 
all  payors  of  income  and  proceeds 
during  the  taxable  year  either:  (i)  the 
name  and  taxpayer  identification 
number  (TIN)  of  the  grantor  or  other 
person,  and  the  address  of  the  trust;  or 
(ii)  the  name.  TIN.  and  address  of  the 
tru.st.  If  the  trust  is  treated  as  owned  by 
more  than  one  grantor  or  other  person, 
the  trustee  must  furnish  the  name.  TIN. 
and  address  of  the  trust  to  all  payors  of 
income  and  proceeds  during  the' taxable 
year. 

If  the  trustee  furnishes  the  name  and 
TIN  of  the  grantor  or  other  person  and 
the  address  of  the  trust  to  all  payors,  the 
trustee  is  not  required  to  file  any  type 
of  return  with  the  IRS. 

If  the  trustee  furnishes  the  name,  TIN. 
and  address  of  the  trust  to  all  payors, 
the  trustee  must  file  with  the  IRS 
appropriate  Forms  1099  which:  (1) 
report  each  type  of  income  and  each 
item  of  gross  proceeds  paid  to  the  trust; 
(2)  show  the  trust  as  the  payor:  and  (3) 
show  each  grantor  or  other  person 
treated  as  an  owner  of  the  tnist  as  the 
payee. 

Under  all  of  the  alternative  methods- 
of  reporting,  unless  the  trustee  or  co- 
trustee is  also  the  only  grantor  or  other 
|>erson  treated  as  an  ov^Tier  of  the  trust. 
the  trustee  must  furnish  each  grantor  or 
other  person  with  a  statement  that:  (1) 
shows  all  items  of  income,  deduction, 
and  credit  of  the  trust  attributable  to  the 
grantor  or  other  person  for  the  taxable 
year;  (2)  provides  the  grantor  or  other 
person  with  the  information  necessary 
to  take  the  items  into  account  in 
computing  the  grantors  or  other 
person's  taxable  income;  and  (3)  states 
that  all  items  of  income  or  gross 
proceeds  that  are  required  to  be  reported 
to  the  IRS  have  been  included  on  the 
statement. 

The  statement  furnished  by  the 
trustee  is  not  subject  to  the  requirements 
set  forth  in  Internal  Revenue  Service 
Publication  1179  (Specifications  for 
Paper  Document  Reporting  and  Paper 
Substitutes  for  Forms  1096.  1098,  1099 
Series.  5498.  and  W-2G)  for  hirnishing 
substitute  statements  to  form  recipients 
When  these  proposed  regulations  are 
issued  as  final,  a  conforming  change 
will  be  made  to  Publication  1179. 

Regardless  of  which  TIN  the  trustee 
furnishes  to  payors,  the  payors  will 
furnish  statements  to  recipients  to  the 
trustee  of  the  trust,  and  not  to  the 
grantors  or  other  persons. 

Conforming  changes  to  the  current 
regulations  under  sections  6012  and 
6109  of  the  Code  are  also  proposed. 
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Effective  Date  and  Trai  isition  Rule 

The  proposed  regula  tions  are  effective 
for  taxable  years  begin  ding  on  or  after 
the  first  day  of  the  firsi  calendar  year 
after  the  date  of  publidation  of  the  final 
regulations  in  the  Federal  Register, 
subject  to  a  requiremei  it  that  certain 
trustees  Gle  a  final  For  n  1041  before 
adopting  one  of  the  alt  jmative  methods 
of  reporting. 

In  addition,  the  pro(  osed  regulations 
provide  that,  for  taxab  e  years  t)eginning 
prior  to  the  effective  d^  ite  of  the 
proposed  regulations,  he  IRS  will  not 
challenge  the  mannerof  reporting  of 
certain  trustees  of  trus  s  all  of  which  are 
treated  as  owned  by  oi  e  or  more 
grantors  or  other  perse  n&  who  did  not 
report  in  accordance  with  §  1.671-4(a) 
of  the  current  regulati<  ns. 

Special  Analysis 

It  has  been  determin  sd  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  Action  as  defined 
in  EO  12866.  Therefor*,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  ^ection  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  Aie  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  requirad.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  these  regulation  >  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  cor  iment  on  their 
impact  on  small  busin  »sses. 

Comments  and  Public  Hearing 

Before  these  propost  d  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  j  iven  to  any 
written  comments  [pn  ferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  th  i  IRS.  All 
comments  will  be  aval  able  for  public 
inspection  and  copyin  j. 

A  public  hearing  hai  been  scheduled 
for  Wednesday,  Septei  iber  21, 1994,  at 
1  p.m.,  in  the  IRS  Aud  torium,  7th  floor, 
1111  Constitution  Ave  tiue  NW., 
Washington,  DC.  Beca  ise  of  access 
restrictions,  visitors  w  II  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  tlian  15  minutes 
before  the  hearing  star  s. 

The  rules  of  26  CFR  501.601(a)(3) 
apply  to  the  hearing. 

Persons  that  have  su  jmitted  written 
comments  by  August  ^  1, 1994.  and  wish 
to  present  oral  comme  its  at  the  hearing 
must  submit,  not  later  than  August  31, 
1994,  an  outline  of  the  topics  to  be 
discussed  (preferably  <  signed  original 
and  eight  (8)  copies)  ai  id  the  time  to  be 


devoted  to  each  topic.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Robert  Rio  of 
the  Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
j>articipated  in  their  development. 

List  of  Subjects 

26  an?  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
parts  1  and  301  are  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

AuthMity:  26  U.S.C.  7805  •   '   * 

Par.  2.  Section  1.671-4  is  revised  to 
read  as  follows: 

§1.671-4    Mettled  of  reporting. 

(a)  Portion  of  trust  treated  as  owned 
by  the  grantor  or  another  person.  Except 
as  otherwise  provided  in  paragraph  (b) 
of  this  section,  items  of  income, 
deduction,  and  credit  attributable  to  any 
portion  of  a  trust  which,  under  the 
provisions  of  subpart  E  (section  671  and 
following),  part  I,  subchapter  J.  chapter 

1  of  the  Internal  Revenue  Code,  is 
treated  as  owned  by  the  grantor  or 
another  person  are  not  reported  by  the 
trust  on  Form  1041,  but  are  shown  on 
a  separate  statement  to  be  attached  to 
that  form. 

(b)  A  trust  all  of  which  is  treated  as 
owned  by  one  or  more  grantors  or  other 
persons.  In  the  case  of  a  trust  all  of 
which  is  treated  as  owned  by  one  or 
more  grantors  or  other  persons,  the 
tiustee  has  the  option  of  reporting  by 
one  of  the  methods  described  in  this 
paragraph  (b)  rather  than  by  the  method 
described  in  paragraph  (a)  of  this 
section.  However,  if  the  trustee  reports 
by  one  of  the  methods  described  in  this 


paragraph  (b)  for  a  taxable  year  of  the 
trust,  the  trustee  must  continue  to  report 
by  that  method  until  the  first  taxable 
year  that  the  trust  is  no  longer  a  trust 
described  in  this  para^aph  (b). 

(1)  A  trust  all  of  which  is  treated  as  ■ 
owned  by  one  grantor  or  by  one  other 
person— {\\  In  general.  In  die  case  of  a 
trust  all  of  which  is  treated  as  owned  by 
one  grantor  or  one  other  person,  the 
tr\istee  reporting  under  this  paragraph 
must — 

(A)  Furnish  the  name  and  taxpayer 
identification  number  (TIN)  of  the 
grantor  or  other  person  treated  as  the 
owner  of  the  trust,  and  the  address  of 
the  trust,  to  all  payors  of  income  and 
proceeds  during  the  taxable  year,  and 
comply  with  the  additional 
requirements  described  in  paragraph 
(b)(l)(ii)  of  this  section;  or 

(B)  Furnish  the  name,  TIN,  and 
address  of  the  trust  to  all  payors  of 
income  and  proceeds  during  the  taxable 
year,  and  comply  with  the  additional 
requirements  described  in  paragraph 
(b)(l)(iii)  of  this  section. 

(ii)  Additional  obligations  of  the 
trustee  when  name  and  TIN  of  the 
grantor  or  other  person  and  the  address 
of  the  trust  are  furnished  to  payors.  (A) 
Unless  the  grantor  or  other  person 
treated  as  the  owner  of  the  trust  is  the 
trustee  or  a  co-trustee  of  the  trust,  the 
trustee  must  furnish  the  grantor  or  other 
person  with  a  statement  that — 

{!)  Shows  all  items  of  income, 
deduction,  and  credit  of  the  trust  for  the 
taxable  year; 

(2)  Identifies  the  fiayor  of  each  item  of 
income; 

(5)  Provides  the  grantor  or  other 
person  with  the  information  necessary 
to  take  the  items  into  account  in 
computing  the  grantor's  or  other 
person's  taxable  income;  and 

[4]  States  that  all  items  of  income  or 
gross  proceeds  that  the  payors  reported 
to  the  Internal  Revenue  Service  on  Form 
1099  have  been  included  on  the 
statement. 

(B)  The  trustee,  however,  is  not 
required  to  file  any  type  of  return  with 
the  Internal  Revenue  Service  reporting 
those  payments. 

(iii)  Additional  obligations  of  the 
trustee  when  name,  TIN,  and  address  of 
the  trust  are  furnished  to  payors — (A) 
Obligation  to  file  Forms  1099.  The 
trustee  reporting  under  this  paragraph 
must  file  with  the  Internal  Revenue 
Service  the  appropriate  Forms  1099, 
reporting  the  income  or  gross  proceeds 
paid  to  the  trust  during  the  taxable  year, 
and  showing  the  trust  as  the  payor  and 
the  grantor  or  other  person  as  the  payee. 
The  trustee  has  the  same  obligations  for 
filing  the  appropriate  Forms  1099  as 
would  a  payor  making  reportable 
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payments  directly  to  the  grantor  or  other 
person,  except  that  the  trustee  must 
report  each  type  of  income  in  the 
aggregate,  and  each  item  of  gross 
proceeds  separately. 

(B)  Obligation  to  furnish  statement. 
(1)  Unless  the  grantor  or  other  person 
treated  as  the  owner  of  the  trust  is  the 
trustee  or  a  co-trustee  of  the  trust,  the 
trustee  reporting  under  this  paragraph 
must  also  furnish  the  grantor  or  other 
person  with  a  statement  that— 

(/)  shows  all  items  of  income, 
deduction,  and  credit  of  the  trust  for  the 
taxable  year; 

(//)  provides  the  grantor  or  other 
person  with  the  information  necessar>- 
to  take  the  items  into  account  in 
computing  the  grantor's  or  other 
person's  taxable  income;  and 

[Hi)  states  that  all  items  of  income  or 
gross  proceeds  that  the  trustee  is 
required  to  report  to  the  Internal 
Revenue  Service  on  Form  1099  have 
been  included  on  the  statement. 

(2)  By  furnishing  the  statement,  the 
trustee  is  treated  as  having  satisfied  any 
obligation  to  furnish  statements  to 
recipients  with  respect  to  the  Forms 
1099  filed  by  the  trustee. 

(iv)  Examples.  The  following 
examples  illustrate  the  provisions  of 
this  paragraph  (b)(1). 

Example  1.  G  creates  an  irrevocable  trust 
which  provides  that  the  ordinar>'  income  is 
to  be  payable  to  him  for  life  and  that  on  his 
death  the  corpus  shall  be  distributed  to  B.  an 
unrelated  person.  Except  for  the  right  to 
receive  income.  G  retains  no  right  or  power 
which  would  cause  him  to  be  treated  as  an 
owner  under  sections  671  through  677. 
Under  the  applicable  local  law.  capital  gains 
must  be  added  to  corpus.  Since  G  has  a  right 
to  receive  income,  he  is  treated  as  an  owner 
of  a  portion  of  the  trust  under  section  677. 
The  tax  consequences  of  any  items  of  capital 
gain  of  the  trust  are  governed  by  the 
provisions  of  subparts  A.  B,  C.  and  D  (.section 
641  and  following),  part  I.  subchapter ). 
chapter  1  of  the  Internal  Revenue  Code 
Because  not  all  of  the  trust  is  truated  as 
owned  by  the  grantor,  the  trustee  may  not 
report  by  the  methods  described  in  paragraph 
fi>)(llof  this  section. 

Example  2.  (i)(A)  On  January  1.  1995.  G.  a 
I  inited  States  citizen,  creates  a  revocable 
trust  all  of  which  is  treated  as  owned  by  G. 
The  trustee  of  the  trust  is  T.  During  the  1995 
taxable  year  the  trust  has  the  following  items 
j»f  income  and  gross  proceeds: 

hiterest S2,.';00 

Dividends 3.205 

I'roceeds  from  sale  of  B  stock 2.000 

(B)  The  trust  has  no  items  of  deduction  or 
I  redit. 

(ii)(A)(;)  The  payors  of  the  interest  paid  to 
the  trust  are  X  ($2,000).  Y  (S300).  and  Z 
IS200).  The  payors  of  the  dividends  paid  to 
the  trust  are  A  (S3. 200)  and  B  (S.S).  The  payor 
of  the  groiss  proceeds  from  the  sale  of  B  stock 
IS  S  ($2,000).  The  B  stock  was  purcha.sed  by 
T  for  $1 .500  on  January  2. 1995,  and  sold  by 
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T  on  November  30. 1995.  T  furnishes  the 
name.  TIN.  and  address  of  the  trust  to  X.  Y. 
Z.  A.  B,  and  S.  T  timely  files  a  Form  1099- 
INT  with  the  Internal  Revenue  Service  on 
which  T  reports  interest  attributable  to  G,  as 
the  owner  of  the  trust,  of  $2,500;  a  Form 
t09»-DIV  on  which  T  reports  dividends 
attributable  to  G,  as  the  owner  of  the  trust, 
of  $3,205:  and  a  Form  1099-B  on  which  T 
reports  proceeds  from  the  sale  of  B  stock 
attributable  to  G.  as  the  owner  of  the  trust, 
of  $2,000.  On  or  before  the  date  specified  in 
section  6034A(a).  T  furnishes  a  statement  to 
G  which  lists  the  following  items  of  income 
and  information  necessary  for  (i  to  take  the 
items  into  account  in  computing  G's  taxable 
income: 

'merest $2,500 

Dividends 3,205 

Gain  from  sale  of  B  stock soo 

Information  regarding  sale  of  B  stock: 

Proceeds $2,000 

Basis 1500 

Date  acquired 1/02/95 

Date  sold 11/30/95 

(2)  In  addition,  the  statement  furnished  to 
G  states  that  all  items  of  income  or  gross 
proceeds  that  T  is  required  to  report  to  the 
Internal  Revenue  Service  are  included  on  the 
statement. 

(B)  T  has  complied  fully  with  T's 
obligations  under  paragraph  (b)(l)(iii)(B)  of 
this  section. 

(iii)(A)(/)  Same  facts  as  paragraph  (ii)  of 
this  Example  2.  except  that  G  owned  the  B 
stock  and  contributed  it  to  the  trust  on 
January  1, 1995.  On  or  before  the  date 
specified  in  section  6034A(a).  T  furnishes  ;i 
statement  to  G  which  lists  the  following 
items  of  income  and  information  neces.sary 
for  G  to  take  the  items  into  account  in 
computing  G's  taxable  income: 

Interest $2,500 

Dividends .1.205 

Information  regarding  sale  of  B  stock: 

Proceeds S2.000 

Date  sold 11/30/95 

(21  In  addition,  the  statement  furnished  to 
G  states  that  all  items  of  income  or  gross 
proceeds  that  T  is  required  to  report  to  the 
Internal  Revenue  Service  are  included  on  the 
statement. 

(B)  T  has  complied  fully  with  T's 
ol)ligations  under  paragraph  (b5(1)(iii)(B)  oi 
this  section. 

(2)  A  trust  all  of  which  is  treated  as 
owned  by  two  or  more  grantors  or  other 
persons— [i]  In  general.  In  the  case  of  a 
trust  all  of  which  is  ti^ated  as  owTied  by 
two  or  more  grantors  or  other  persons, 
tlie  trustee  reporting  under  this 
paragraph  mu.st  furnish  the  name.  TIN. 
and  address  of  the  trust  to  all  payors  ol 
income  and  proceeds  during  the  taxable 
year,  and  comply  with  the  additional 
requirements  described  in  paragraph 
(b)(2)(ii)  of  this  section. 

(ii)  Additional  obligations  of  trustee — 
(A)  Obligation  to  file  Forms  1099.  The 
tnistee  must  file  with  the  Internal 
Revenue  Service  the  appropriate  Foniis 
1090.  reporting  the  income  or  gross 


proceeds  paid  to  the  trust  during  the 
taxable  year  attributable  to  the  portion 
of  the  trust  treated  as  owned  by  each 
grantor  or  other  person,  and  showing 
the  trust  as  the  payor  and  each  grarttor 
or  other  person  as  a  payee.  The  U-ustee 
has  the  same  obligations  for  filing  the 
appropriate  Forms  1099  as  would  a 
payor  making  reportable  payments 
directly  to  the  grantor  or  other  person, 
except  that  the  tnistee  must  report  each 
type  of  income  in  the  aggregate,  and 
each  item  of  gross  proceeds  separately, 

(B)  Obligation  to  furnish  statement. 
(I)  The  trustee  must  also  furnish  to  each 
grantor  or  other  person  a  statement 
that— 

(/)  Shows  all  items  of  income, 
deduction,  and  credit  of  the  trust  for  thi- 
taxable  year  attributable  to  the  portion 
of  the  trust  treated  as  owned  by  the 
grantor  or  other  person; 

[ii)  Provides  the  grantor  or  other 
person  with  the  information  necessary 
to  take  the  items  into  account  in 
computing  the  grantor's  or  other 
person's  taxable  income:  and 

(iii)  States  that  all  items  of  inconif  or 
gross  proceeds  that  the  trustee  is 
required  to  report  to  the  Internal 
Revenue  Service  on  Form  1099  ha\e 
been  included  on  the  statement. 

(2)  By  furnishing  the  statement,  the 
trustee  is  treated  as  having  satisfied  any 
obligation  to  furnish  statements  to 
recipients  with  respeti  to  the  Forms 
1099  filed  by  the  trustee. 

(3)  Common  Trust  Funds.  This 
paragraph  (b)  does  not  apply  to  a 
common  trust  fiind  as  defined  in  sediun 
584. 

(4)  Tru.sts  with  foreign  situs  or  assets 
This  paragraph  (b)  does  not  apply  to  a 
tru.st  if  its  situs  or  any  of  its  assets  are 
located  outside  the  United  States. 

(c)  Due  date  for  Forms  1099  required 
to  be  filed  by  trustee.  The  due  date 
otherwise  in  effect  for  filing  Forms  1099 
applies  in  the  case  of  any  Forms  1099 
required  to  be  filed  with  the  Internal 
Revenue  Service  by  a  tru.stee  pursuant 
to  naragraph  (b)  of  this  section. 

fd)  Due  date  and  other  requirements 
with  respect  to  statement  required  to  be 
furnished  by  trustee.  The  due  date  for 
the  statement  required  to  be  furnished 
by  a  trustee  to  the  grantor  or  other 
person  pursuant  to  paragraph  (li)  of  this 
section  is  the  date  Sf)e(:ified  in  section 
6034A(a).  The  trustee  must  maintain  In 
its  records  a  copy  of  the  statement 
furnished  to  the  grantor  or  other  person 
for  a  period  of  three  years  from  the  due 
date  for  furnishing  such  statomont 
specified  in  this  paragraph. 

(e)  Application  to  brokers  and 
customers.  For  purposes  of  this  .sw;tioii, 
a  broker  within  the  meaning  of  section 
6045  is  considered  a  payor,  and  a 
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customer  within  the 
6045  is  considered  a 
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meaning  of  section 
payee. 


(f)  Effective  date  dpd  transition  rule — 
(1)  In  general.  The  tuustee  of  a  trust  any 
portion  of  which  is  ik^ated  as  owned  by 
the  grantor  or  another  person  must 
report  pursuant  to  this  section  for 
taxable  years  beginning  on  or  after  the 
first  day  of  the  first  Calendar  year  after 
the  date  of  publicati  )n  of  the  final 
regulations  in  the  F<  deral  Register. 
However,  if  the  trust  ee  has  filed  a  Form 
1041  for  any  taxable  year  ending  before 
that  date  (and  has  ndt  filed  a  final  Form 
1041  pursuant  to  §  1  671-4(b)(3)  in  the 
26  CFR  part  1  editio  i  revised  as  of  April 
1. 1994).  or  files  a  Fdrm  1041  for  any 
taxable  year  thereaft  sr,  the  trustee  must 
file  a  final  Form  1041  for  the  taxable 
year  which  ends  aft*  r  the  date  of 
publication  of  the  final  regulations  in 
the  Federal  Register  and  which 
immediately  precedes  the  first  taxable 
year  for  which  the  tiustee  reports 
pursuant  to  paragra{  h  (b)  (1)  or  (2)  of 
this  section,  on  the  1  ront  of  which  form 
the  trustee  must  wri  e:  "Pursuant  to 

§  1.671-4(f).  this  is  t  le  final  Form  1041 
for  this  grantor  trust  ". 

(2)  Transition  rule .  For  taxable  years 
begirming  prior  to  ti  e  first  day  of  the 
first  calendar  year  fc  llowing  the  date  of 
publication  of  the  fi^al  regulations  in 
the  Federal  Register  the  Internal 
Revenue  Service  win  not  challenge  the 
maimer  of  reporting  of — 

(i)  A  trustee  of  a  ti  ust  all  of  which  is 
treated  as  owned  by  one  or  more 
grantors  or  other  pei  sons  who  did  not 
report  in  accordance  with  §  1.671-4(a) 
(26  CFR  part  1  revis(  id  as  of  April  1, 
1994)  as  in  effect  for  taxable  years 
beginning  prior  to  the  first  day  of  the 
first  calendar  year  fc  llowing  the  date  of 
publication  of  the  fii  lal  regulations  in 
the  Federal  Registei  but  did  report  in 
a  manner  substantia  ly  similar  to  one  of 
the  reporting  metho<ls  described  in 
paragraph  (b)  of  this  section;  or 

(ii)  A  trustee  of  tvt  o  or  more  trusts  all 
of  which  are  treated  as  owned  by 
grantors  or  other  peisons  who  filed  a 
single  Form  1041  foi  all  of  the  trusts, 
rather  than  a  separal  b  Form  1041  for 
each  trust,  provided  that  the  items  of 
income,  deduction,  ind  credit  of  each 
trust  were  shown  or  a  statement 
attached  to  the  singh  Form  1041. 

(g)  Cross-referenas.  For  special  rules 
relating  to  backup  vt  ithholding 
requirements,  see  se  :tion  3406  and  the 
regulations  thereunc  er.  For  rules 
relating  to  employer  identification 
numbers,  and  to  the  obligation  of  a 
payor  of  income  or  j  roceeds  to  the  trust 
to  furnish  to  the  pay  ee  a  statement  to 
recipients  with  resp  (ct  to  the 
information  return  f  led  by  the  payor, 
se-  §301. 6 109-1  (a)(2)  of  this  chapter. 


Par.  3.  Section  1.6012-3  is  amended 
by  revising  paragraph  (a)(9)  to  read  as 
follows: 

§  1 .601 2-3    Returns  by  fiduciaries. 

(a)*  •   * 

(9)  A  trust  any  portion  of  which  is 
treated  as  owned  by  the  grantor  or 
another  person  pursuant  to  section  671 
and  following.  In  the  case  of  a  trust  any 
part  of  which  is  treated  as  owned  by  the 
grantor  or  another  person  imder  the 
provisions  of  subpart  E  (section  671  and 
following)  part  I,  subchapter  J,  chapter 
1  of  the  Internal  Revenue  Code,  see 
§1.671-4. 


PART  301-^ROCEDURE  AND 
ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.SC  7805  *   *   * 

Par.  5.  Section  301.6109-1  is 
amended  by  revising  paragraph  {a)(2)  to 
read  as  follows: 

§301.6109-1    Identifying  numbers. 

(a)*   *   • 

(2)  A  trust  all  of  which  is  treated  as 
owned  by  the  grantor  or  another  person 
pursuant  to  section  671  and  following — 
(i)  Obtaining  an  employer  identification 
number. 

If  the  trustee  furnishes  the  name  and 
taxpayer  identification  number  of  the 
grantor  or  other  person  and  the  address 
of  the  trust  to  all  payors  pursuant  to 
§  1.671- 4(b)(l)(i)(A)  of  this  chapter,  the 
trustee  need  not  obtain  an  employer 
identification  number  for  the  trust  until 
the  first  taxable  year  of  the  trust  in 
which  the  trust  is  no  longer  described 
in  §  1.671-4(b)  of  this  chapter.  If  the 
trustee  furnishes  the  name,  taxpayer 
identification  number,  and  address  of 
the  trust  to  all  payors  pursuant  to 
§  1.671^  (b){l)(i)(B)  or  (b)(2)(i)  of  this 
chapter,  and  the  trustee  has  not  already 
obtained  a  taxpayer  identification 
number  for  the  trust,  the  trustee  must 
obtain  an  employer  identification 
number  for  the  trust  as  provided  in 
paragraph  (d)(2)  of  this  section. 

{n)  Ohligations  of  persons  who  make 
payments  of  income  or  proceeds  to 
certain  trusts.  Any  payors  of  income  or 
proceeds  that  are  required  to  file  an 
information  return  with  respect  to 
payments  of  income  or  proceeds  to  a 
trust  must  show  the  name  and  taxpayer 
identification  number  that  the  trustee 
has  furnished  to  the  payor  on  the  return. 
Regardless  of  whether  the  trustee 
furnishes  to  the  payor  the  name  and 
taxpayer  identification  number  of  the 
grantor  or  other  person,  or  the  name  and 
taxpayer  identification  number  of  the 


trust,  the  payor  must  furnish  a  statepient 
to  recipients  to  the  trustee  of  the  trust, 
rather  than  to  the  grantor  or  other 
person.  Under  these  circumstances,  the 
payor  is  considered  to  have  satisfied  any 
obligation  to  show  the  name  and 
taxpayer  identification  number  of  the 
payee  on  the  information  return  and  to 
furnish  to  the  person  whose  taxpayer 
identification  number  is  required  to  be 
shown  on  the  form  a  statement  to 
recipients. 
•        •        •        •        * 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  94-17567  Filed  7-21-94,  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  90 
[FRL-5017-7] 

Control  of  Air  Pollution;  Emission 
Standards  for  New  Nonroad  Spark- 
Ignition  Engines  At  or  Below  19 
Kilowatts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking, 
reopening  of  comment  period; 

SUMMARY:  EPA  announces  a  reopening 
of  the  comment  period  for  the  proposed 
nonroad  engines  at  or  below  19 
kilowatts  (25  horsepower)  emission 
standards  rulemaking.  The  Agency  has 
decided  to  extend  the  comment  period 
in  response  to  engine  and  equipment 
manufacturers'  requests  that  EPA  allow 
a  longer  period  to  enable  sufficient 
development  of  comments. 

DATES:  Written  comments  relating  to  the 
proposed  rule  must  be  submitted  on  or 
before  August  5, 1994. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  triplicate 
if  possible)  for  EPA  consideration  by 
addressing  them  as  follows:  EPA  Air 
and  Radiation  Docket,  Attention:  Docket 
Number  A-93-25,  401  M  Street  SVV. 
Washington,  DC  20460.  Materials 
relevant  to  this  rulemaking  are 
contained  in  this  docket  and  may  be 
viewed  at  this  location  from  8:00  a.m. 
until  4:00  p.m.  Monday  through  Friday 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  EPA 
for  photocopying  docket  materials. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Lucie  Audette,  Office  of  Mobile  Sources, 
Certification  Division,  (313)  741-7878. 

SUPPI.EMENTARY  INFORMATION:  Authority 
for  the  proposed  new  spark-ignition 


engine  emission  standards  is  granted  to 
EPA  by  sections  203,  204,  205,  206,  207 
208.  209,  213,  215.  216,  and  301(a)  of 
the  Clean  Air  Act  (CAA)  as  amended. 
The  notice  of  proposed  rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  Monday,  May  16, 1994  (59 
FR  25399).  The  original  close  of  the 
comment  period  was  July  15, 1994.  The 
Engine  Manufacturers  Association 
(EMA)  and  the  Outdoor  Power 
Equipment  Institute  (OPO)  approached 
EPA  with  requests  for  an  extension  of 
the  comment  period  in  order  to  allow 
additional  time  to  submit  comments. 

The  Agency  has  an  interest  in 
examining  comprehensive  information 
from  interested  parties  that  may  be 
useful  in  drafting  a  more  effective  final 
rule,  and  therefore  has  extended  the 
comment  period  until  August  5. 1994. 

Dated:  luly  11.  1994. 

Mary  Nichols, 

Assistant  A dmin istraior. 

jFRDoc.  94-17917  Fiidll  7-21-94;  8:45  am! 
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(FRL-5016-51 

40  CFR  Part  281 

South  Dakota;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  State  of 
South  Dakota  for  final  approval,  public 
hearing  and  public  comment  period. 

SUMMARY:  The  State  of  South  Dakota  has 
applied  for  final  approval  of  its 
underground  storage  tank  program 
under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  the  South  Dakota 
application  and  has  made  the  tentative 
decision  that  South  Dakota's 
underground  storage  tank  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final  approval. 
EPA  intends  to  grant  final  approval  to 
the  State  to  operate  its  program  in  lieu 
of  the  Federal  program.  The  State  of 
South  Dakota's  application  for  final 
approval  is  available  for  public  review 
and  comment.  EPA  has  tentatively 
scheduled  a  public  hearing  on  this 
determination.  If  a  sufficient  number  of 
people  express  interest  in  participating    • 
in  a  hearing  by  writing  to  EPA  or  calling 
the  contact  within  30  days  of  the  date 
of  publication  of  this  notice,  EPA  will 
hold  a  hearing  on  the  date  given  below 
in  the  "DATES"  section.  EPA  will  notify 
all  persons  who  submit  comments  on 


this  notice  if  it  decides  to  hold  the 
hearing.  In  addition,  anyone  who 
wishes  to  learn  whether  the  hearing  will 
be  held  may  call  the  person  listed  in  the 
"Contacts"  section  below. 
DATES:  All  comments  on  South  Dakota's 
final  approval  application  must  be 
received  by  the  close  of  business  on 
August  22. 1994.  The  public  hearing  is 
tentatively  scheduled  for  September  12 
1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  U.S.  EPA,  Attn:  Leslie 
Zawacki.  mail  code  (8HWM-WM), 
Region  8.  999  18th  Street,  Suite  500. 
Denver.  Colorado  80202. 

The  public  hearing  is  tentatively 
scheduled  for  1  p.m.  at  the  Matthew 
Training  Center,  Joe  Foss  Building.  523 
East  Capitol.  Pierre,  South  Dakota 
57501. 

Copies  of  South  Dakota's  final 
approval  application  are  available 
during  normal  working  days  at  the 
following  addresses  for  inspection  and 
copying:  from  8  a.m.-5  p.m.  at  the 
South  Dakota  Department  of 
Environment  and  Natural  Resources. 
Underground  Storage  Tank  Program, 
523  East  Capitol,  Pierre,  South  Dakota 
57501.  phone:  (605)  773-3296;  from  9 
a.m.-4  p.m.  at  the  U.S.  EPA 
Headquarters,  Office  of  Underground 
Storage  Tanks,  Docket  Clerk,  401  M 
Street.  SW.,  Room  2616.  Washington. 
DC  20460,  phone:  (202)  260-9720;  and 
from  8  a.m.-4  p.m.  at  the  U.S.  EPA 
Region  8,  Library,  Suite  144,  999  18th 
Street.  Denver.  Colorado  80202,  phone 
(303) 293-1665. 

FOR  FURTHER  INFORMATION  CONTACT; 
Leslie  Zawacki,  Underground  Storage 
Tank  Program  Section,  U.S.  EPA,  Region 
8,  8HWM-WM,  999  18th  Street,  Denver, 
Colorado  80202,  phone:  (303)  29.3-1665. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  Program  approval  is  granted 
by  EPA  if  the  Agency  finds  that  the 
State  program:  (1)  is  "no  less  stringent" 
than  the  Federal  program  in  all  seven 
elements,  and  includes  notification 
requirements  of  section  9004(a)(8),  42 
use.  6991c(a)(8);  and  (2)  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (Section  9004(a).  42 
U.S.C  6991c(a)). 

B.  State  of  South  Dakota 

The  State  of  South  Dakota  established 
authority  through  South  Dakota 


Codified  Law  34A-2-98  and  34A-2-99 
to  implement  an  underground  storage 
tank  program.  The  State  developed  and 
approved  rules  in  the  Administrative 
Rules  of  South  Dakota  that  became 
effective  November  30, 1987. 

On  July  9. 1992.  South  Dakota 
submitted  an  official  application  for 
final  approval.  EPA  reviewed  and 
commented  on  the  application  and 
requested  additional  information  to  be 
included  in  the  final  application.  Prior 
to  its  submission,  South  Dakota 
provided  an  opportunity  for  public 
notice  and  comment  in  the  development 
of  its  underground  storage  tank  program 
as  required  under  §  281.50(b).  EPA  has 
reviewed  South  Dakota's  application, 
and  has  tentatively  determined  that  the 
State's  program  meets  all  of  the 
requirements  necessary  to  qualify  for 
final  approval.  Consequently,  EPA 
intends  to  grant  final  approval  to  South 
Dakota  to  operate  its  program  in  lieu  of 
the  Federal  program. 

This  tentative  determination  to 
approve  the  South  Dakota  UST  program 
does  not  extend  to  "Indian  Country,"  as 
defined  in  18  U.S.C.  Section  1151. 
including  the  following  "existing  or 
former"  Indian  reservations  in  the  State 
of  South  Dakota: 

1.  Cheyerme  River 

2.  Crow  Creek 

3.  Flandreau 

4.  Lake  Traverse  (Sisseton-Wahpeton) 

5.  Lower  Brule 

6.  Pine  Ridge 

7.  Rosebud 

8.  Standing  Rock 

9.  Yankton. 

Before  EPA  would  be  able  to  approve 
the  State  of  South  Dakota  UST  program 
for  any  portion  of  "Indian  Countn,-."  the 
State  would  have  to  provide  an 
appropriate  analysis  of  the  State's 
jurisdiction  to  enforce  in  these  areas.  In 
order  for  a  state  to  satisfy-  this 
requirement,  it  must  demonstrate  to  the 
EPA's  satisfaction  that  it  had  authority 
either  pursuant  to  explicit 
Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
Law  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval.  EPA  has  reason  to 
believe  that  disagreement  exists  with 
regard  to  the  State's  jurisdiction  over 
"Indian  Country,"  and  EPA  is  not 
satisfied  that  South  Dakota  has.  at  this 
time,  made  the  requisite  showing  of  its 
authority  with  respect  to  such  lands. 

In  withholding  program  approval  for 
these  areas,-EPA  is  not  making  a 
determination  that  the  State  either  has 
adequate  jurisdiction  or  lacks  such 
jurisdiction.  Should  the  State  of  South 
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Dakota  choose  to  si  ibmit  analysis  with 
regard  to  its  jurisdi  ction  over  all  or  part 
of  "Indian  Country  "  in  the  State,  it  may 
do  so  without  prejudice. 

EPA's  hiture  eva  uation  of  whether  to 
approve  the  South  Dakota  program  for 
"Indian  Country,"  [o  include  Indian 
reservation  lands,  i  vill  be  governed  by 
EPA's  judgment  as  to  whether  the  State 
has  demonstrated  i  dequate  authority  to 
justify  such  approval,  based  upon  its 
understanding  of  tie  relevant  principles 
of  Federal  Indian  law  and  sound 
administrative  practice.  The  State  may 
wish  to  consider  ErA's  discussion  of  the 
related  issue  of  trit  al  jurisdiction  found 


in  the  preamble  to 
Quality  Standards 


64876,  December  12, 1991) 


the  Indian  Water 
Regulation  (see  56  FR 


the  State  of  South 
EPA  an  amendment 
application.  The 
that  South  Dakota 
be  expanded  to 
ies  on  non-Indian 
lands  of  the 
Traverse  (Sisseton- 
s  of  the  Rosebud 
This 
being  reviewed 
treated  as  a  revision 
UST  program 
today.  A  notice  of 
iecision  on  this 
published  in  the 
public  comment  at 


pait 
re&jrvations. 


On  May  2,  1994, 
Dakota  submitted  tb 
to  its  UST  program 
amendment  reques  ts 
UST  program  appr  )val 
include  UST  activi  ti 
lands  for  the  forme  r 
Yankton  Sioux,  Laf  e 
Wahpeton)  and 
and  Pine  Ridge 
amendment  is  pre^ntly 
by  EPA  and  will  b« 
to  the  South  Dakot  i 
proposed  for  apprc  val 
the  proposed  EPA 
amendment  will  Ix 
Federal  Register  fc  r 
a  later  date. 

In  accordance  w  th  Section  9004  of 
RCRA  42  U.S.C.  6S  91c  and  40  CFR 
281.50(e),  the  Agei  cy  will  accept 
written  comments  )n  EPA's  tentative 
determination  until  August  21, 1994. 
Copies  of  South  Dakota's  application  are 
available  for  inspei  :tion  and  copying  at 
the  locations  indie  ited  in  the 
ADDRESSES  section  of  this  notice. 


EPA  will  considi  t 


;th(i 


s(d1 

fcr 


comments  on  its 
received  during 
period.  Issues  rai 
may  be  the  basis 
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Register.  At  this 
will  enter  into  a 
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Stal  e 


agreement  to  set 
which  the  State 
coordinate  the 
the  State  program 
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the  final  determine  tion 
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inal  decision  on 
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of  it  in  the  Federal 
EPA  and  the  State 
memorandum  of 
the  manner  in 
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's  administration  of 
The  notice  will 
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time, 


forth 


Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
South  Dakota's  program,  thereby 
eliminating  duplicative  requirements  for 
owners  and  operators  of  underground 
storage  tanks  in  the  State. 

It  does  not  impose  any  new  burdens 
on  small  entities.  This  rule,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials,  State  program 
approval,  and  Underground  storage 
tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  9004  of  the  Solid  Waste 
Disposal  Act  as  amended  42  U.S.C.  6991c. 

Dated:  July  5, 1994. 
Jack  W.  McGraw. 
Acting  Regional  Administrator. 
[FR  Doc.  94-17555  Filed  7-21-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-75;  RM-8483] 

Radio  Broadcasting  Services;  Casper, 
WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Bruce 
L.  Erickson  proposing  the  allotment  of 
Channel  247A  at  Casper,  Wyoming,  as 
that  community's  fifth  local  commercial 
FM  transmission  service.  Channel  247A 
can  be  allotted  to  Casper  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
247A  at  Casper  are  North  Latitude  42- 
50-48  and  West  Longitude  106-18-^8. 
DATES:  Comments  must  be  filed  on  or 
before  September  12, 1994  and  reply 


comments  on  or  before  September  27, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bryan  Cave,  Esq.,  700  13th 
Street  NW.,  Suite  600.  Washington.  DC 
20005-3960  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No   - 
94-75,  adopted  June  21, 1994,  and 
released  July  19, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piutihased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW..  Suite  140.  . 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  tne  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-17848  Filed  7-21-94,  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-33;  RM-8160;  RM-8233] 

Radio  Broadcasting  Services; 
Oakhurst,  Firebaugh,  and  June  Lake, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  a 
petition  filed  by  Don  Stewart  requesting 


the  allotment  of  FM  Channel  226A  to 
June  Lake,  California,  as  that  locality's 
first  local  aural  service,  based  on 
petitioner's  failure  to  file  comments  to 
establish  June  Lake's  status  as  a 
community  for  allotment  purposes.  See 
59  FR  6230.  February  10, 1994.  With 
this  action,  the  proceeding  is 
terminated. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 


Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Second 
Report  and  Order,  MM  Docket  No.  93- 
33,  adopted  June  28, 1994,  and  released 
July  19. 1994.  The  hill  text  of  this      ' 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 


contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800,  2100  M 
Street,  N.W..  Suite  140.  Washington. 
D.C. 20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Pol  icy  and 

Ruhs  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-17847  Filed  7-21-94;  8:45  ami 
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DEPARTMENT  Of 


Office  of  the  Secretary 
Privacy  Act;  Systi  (m  of  Records 


agency:  Office  of 

ACTION:  Notice  of 
System  of  Re<:ords 
Comments. 


he  Secretar>-.  USDA. 

New  Privacy  Act 
Request  for 


SUMMARY:  The  Forfest 
proposing  to  estab 
records  in  accordap 
Act  of  1974  (5  U.S 
of  records,  entitlec 
Corpsmember  Information 
(ELCID),  USDA/FJ  -51 
monitor  individua 
educational 
provide  cumulati 
programs  at  each  i 
Service  Job  Corps 
could  be  used  to  ct)unse 
well  as  to  adjust  a 
program  to  more  e 
enroUee  needs. 


progrt  ss 


ivj 


Service  (FS)  is 
ish  a  new  system  of 
ce  with  the  Privacy 
C.  552a).  This  system 
Electronic 

System 
.  is  necessary  to 
Job  Corps  Enrol  lees' 
as  well  as  to 
results  of  training 
dividual  Forest 
>nter.  The  data 

1  enrollees  as 
[inter's  training 
fectivelv  meet 


199  4 


.el 


VI  cy 
tie 
com  nent 
pcrtjp 
bii 


EFFECTIVE  DATE:  Tl 
adopted  without  fi 
September  20,  1 
a  subsequent  notic^ 
( omment.s  receiv 
Although  the  Pri 
"routine  uses'"  of 
published  for 
comment  on  a 
Comments  must 
before  August  22. 

ADDRESSES:  Send 
the  Director,  Humin 
FS,  USDA.  PO  Bo) 
DC  20090-6090. 
comments  receiv 
office  of  the  Director 
Resource  Program 
1010,  1621  North 
Plaza  East,  Arlingtj 
between  the  hours! of 
Individi^als  wishi 
comments  are 
23.5-8844  to  make 


Ti 

.el 


nig 


I  enci  lura 


AGRICULTURE 


is  notice  will  be 
rther  notice,  on 
.  unless  modified  by 
to  incorporate 
from  the  public. 
Act  only  requires 
system  to  be 

USDA  invites 
ns  of  this  notice, 
received  on  or 
1994. 


11' 


ritten  comments  to 

Resource  Programs, 
96090,  Wa.shington. 
e  public  may  inspect 
on  this  notice  in  the 
of  Human 
10th  floor.  Room 
[ent  Street,  Rosslyn 
n,  Virginia  22209. 
8  am  and  4  pm. 
to  inspect 
gedtocall  (703) 
arrangements. 


FOR  FURTHER  INFORMATION:  Melvyn  J. 
Loftus,  FS  Education  Specialist,  Human 
Resource  Staff.  (703)  235-8844 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act.  5  U.S.C.  552a.  USDA 
is  proposing  to  create  a  new  system  of 
records  to  be  maintained  by  FS.  The 
purpose  of  the  system  of  re<:ords. 
entitled  ELCID.  would  be  to  track 
administrative  information  on  Job  Corps 
students  so  that  training  for  the  students 
may  be  presented  in  a  most  efficient  and 
effective  manner.  The  information 
compiled  on  Job  Corps  students  would 
include:  Name,  social  security  number, 
address,  phone  number,  date  of  birth,  - 
date  of  entry,  race,  legal  guardian, 
recruiter,  test  scores  from  the  Test  of 
Adult  Basic  Education,  educational 
progress,  vocational  progress.  Job  Corps 
Center  progress,  behavioral  reports, 
leave  record,  dormitory  assignment,  and 
pay  status.  The  Forest  Service  Job  Corps 
Center  frequently  require  such  data  to 
be  updated  and  reviewed  to  train  Job 
Corps  students  more  effectively.  Some 
of  this  information  (name,  address, 
social  security  number,  date  of  birth, 
date  of  entry,  test  scores,  educational 
progress,  vocational  progress,  overall 
program  progress,  and  pay  status)  also 
would  be  shared  with  the  Department  of 
Labor's  Student  Pay  Allowance  and 
Management  Information  System 
(SPAMIS)  date  base,  which  is  located  in 
San  Marcos,  Texas,  at  Gary  Job  Corps 
Center.  SPAMIS  is  the  system  that 
provides  the  students  with  their 
monthly  living  allowance.  The 
information  that  ELCID  will  compile  is 
currently  recorded  in  the  administrative 
record  of  each  enrollee.  Currently,  these 
records  must  be  reviewed  manually  for 
the  purpose  of  discerning  trends  in 
educational  progress  of  enrollees  or  in 
the  effectiveness  of  a  particular  training 
course.  Data  would  originate  and  be 
maintained  at  each  individual  Center. 

Dated:  )uly  12.  1994. 
Mike  Espy. 
Secretory. 

USDA/FS-51 

SVSTEMNAME: 

USDA/FS-51  Electronic 
Corpsmember  Information  System 
(ELCID). 

SYSTEM  LOCATKW: 

The  records  in  this  system  are 
maintained  at  the  18  L'nited  States 


Department  of  Agriculture  (USDA), 
Forest  Service  (FS).  Job  Corps  Centers: 
Anaconda  Job  Corps  Center.  1407  Foster 

Creek  Road,  Anaconda.  Montana 

59711 
Angell  Job  Corps  Center.  335  NE 

Blodgett  Road.  Yachats.  Oregon  97498 
Blackwell  Job  Corps  Center.  Route  1  Box 

233A.  Laona.  Wisconsin  54541 
Boxelder  Job  Corps  Center,  PO  Box  110, 

Nemo.  South  Dakota  57759 
Cass  Job  Corps  Center.  HC  63  Box  219, 

Ozark,  Arkansas  72949 
Curlew  Job  Corps  Center,  3090-100 

Bamber  Creek  Road.  VVaconda. 

Washington  98859 
Flatwoods  Job  Corps  Center,  Route  1 

Box  211.  Coebum.  Virginia  24220 
Frenchburg  Job  Corps  Center.  HCR  68 

Box  935.  Marit>a.  Kentucky  40345 
Golconda  Job  Corps  Center.  Route  1  Box 

104A.  Golconda.  Illinois  62938 
Jacobs  Creek  Job  Corps  Center,  984 

Denton  Valley  Road.  Bristol, 

Tennessee  37620-1430 
Lyndon  B.  Johnson  Job  Corps  Center, 

466  Job  Corps  Road.  Franklin,  North 

Carolina  28734 
Ouachita  Job  Corps  Center,  Route  1 . 

Royal.  Arkansas  71968 
Pine  knot  Job  Corps  Center.  Pine  Knot. 

Kentucky  42635 
Pine  Ridge  Job  Corps  Center,  HC  75  Box 

39-F,  Chadron.  Nebraska  69337 
Schenck  Job  Corps  Center,  98  Schenck 

Drive.  Pisgah  Forest,  North  Carolina 

28768 
Timber  Lake  Job  Corps  Center,  59868 

East  Hwy  224.  Estacada.  Oregon 

97023 
Trapper  Creek  Job  Corps  Center.  5139 

West  Fork  Road,  Darby,  Montana 

59829 
Wolf  Creek  Job  Corps  Center..  2010 

Opportunity  Lane,  Glide,  Oregon 

97443 

CATEGORIES  OP  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

The  system  covers  students  who  are  . . 
enrolled  in  FS  Job  Corps  Centers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  the  name, 
social  security  number,  address,  phone 
number,  date  of  birth,  date  of  entry, 
race,  legal  guardian,  recruiter,  test 
scores  from  the  Test  of  Adult  Basic 
Edu(::ation.  educational  progress, 
vocational  progress.  Job  Corps  Center 
progress,  behavioral  reports,  leave 
record,  dormitory  assignment,  and  pay 
status. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

r,  U.S.C.  301  and  Title  IV-B  of  and  the 
lob  Training  Partnership  Act,  as 
amended.  29  U.S.C.  1691 .  et  seq. 

PURPOSES:  -- 

The  FS  Job  Cor^s  Centers  will  use  the 
information  in  this  system  of  records  to 
design  more  effective  and  efficient 
training  for  students  enrolled  in  FS  fob 
Corps  Centers. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
PURPOSE  OF  SUCH  USE: 

(1)  USDA  jnay  disclose  information  in 
this  system  of  records  to  the  United 
States  Department  of  Justice  (DOJ)  for 
use  in  litigation.'  if  USDA,  or  any 
component  thereof,  determines  that  the 
use  of  such  records  by  DOJ  is  relevant 
and  necessary  to  the  conduct  of  the 
litigation  and  that  disclosure  of  the 
information  to  DOJ  is  compatible  with 
the  purpose(s)  for  which  the  records 
were  collected  where  any  of  the 
following  are  parties  to  the  litigation  or 
have  an  interest  that  would  be  affected 
by  the  litigation: 

(a)  USDA,  or  any  component  thereof; 

(b)  Any  USDA  employee  acting  in  an 
official  capacity: 

(c)  Any  USDA  employee  acting  in  an 
individual  capacity  whom  EKDJ  has 
agreed  to  represent;  or 

(d)  The  United  States,  if  USDA 
determines  that  the  litigation  is  likely  to 
affect  USDA  or  any  of  its  components. 

(2)  USDA  may  disclose  information  in 
this  system  of  records  in  a  proc:eeding 
before  a  court  or  other  adjudicative  body 
before  which  USDA  is  authorized  to 
appear,  if  USDA  or  any  component 
thereof  determines  that  disclosures  ol  the 
records  to  the  court  or  other 
adjudicative  body  is  a  use  that  is 
compatible  with  the  purpose(s)  for 
which  the  records  were  collected,  where 
USDA  determines  that  the  information 
is  relevant  and  necessary  to  the  conduct 
of  the  litigation  and  any  of  the  following 
are  parties  to  the  litigation  or  have  an 
interest  that  would  be  affected  by  the 
litigation:  ^--^ 

(a)  USDA,  or  any  component  thereof: 

(b)  Any  USDA  employee  acting  in  an 
official  capacity; 

(c)  Any  USDA  employee  acting  in  an 
individual  capacity  whom  DOJ  has 
agreed  to  represent;  or 

(d)  The  United  States,  if  USDA  - 
determines  that  the  litigation  is  likely  to. 
affect  USDA  or  any  of  its  components. 

(3)  When  available  information 
indicates  a  violation  or  potential 
violation  of  civil,  criminal,  or 
administrative  law  arising  by  statute  or 
rule,  regulation,  or  order.  USDA  may 
<^fer  any  record  within  this  system  to 


the  appropriate  Federal,  State,  local  or 
foreign  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law  or  of 
enforcing  a  statute,  or  rule,  regulation  or 
order  issued  thereto. 

(4)  USDA  may  disclose  information 
from  the  record  of  an  individual 
contained  intjiis  system  in  response  to 
an  inquiry  from  a  congressional  office 
made  at  the  request  of  that  individual. 

(5)  USDA  may  disclose  information 
(name,  address,  social  security  number, 
date  of  birth,  date  of  entry,  education 
progress,  vocational  progress,  test 
scores,  and  pay  status)  from  this  system 
of  records  to  the  appropriate  officials  of 
the  United  States  Department  of  Labor 
(EKDL)  who  maintain  the  Student  Pay 
Allowance  and  Management 
Information  Data  Base  (SPAMIS)  in  San 
Marcos.  Texas,  for  the  purpose  of  paying 
students  their  living  allowances  and 
incentive  bonuses. 

POUCY  AND  PRACTICE  FOR  STORING,  RETRIEVING, 
ACCESSING,  RETAININO,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  will  be  maintained  on 
computer  magnetic  tapes,  disk,  or  othi-r 
electronic  format,  as  well  as  in  file 
folders. 

RETRIEVABIUTY: 

Records  will  be  indexed  and  retrieved 
by  names  and  social  security  numbers 

SAFEGUARDS: 

AH  records  containing  persona! 
information  will  be  maintained  in 
secured  file  cabinets' and  secured 
computer  rooms  or  tape  libraries  whi(.li 
can  only  be  accessed  by  authorized 
personnel.  Electronic  access  to  records 
is  controlled  through  a  system  of 
computer  access  identification  and 
authorization  utilizing  passwords. 
Access  to  the  data  is  controlled  by  the 
data  base  management  system. 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  or  disposed 
of  in  accordance  with  the  retention 
periods  contained  in  the  DOL  Policy 
and  Requirements  Handbook  Chapter  8. 
Section  5.3.  whose  standards  the  Forest 
Service  has  agreed  to  adopt.  The  records 
are  maintained  at  the  FS  Job  Corps 
Center  for  3  years  after  the  students 
complete  their  stay  at  the  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  FS  Washington  Office^ob  Corps 
Branch  Chief  will  be  the  system 
manager.  The  address  is:  Job  Corps 
Branch  Chief.  Human  Resource 
Programs,  USDA  Forest  Ser\ice.  PO  Box 
96090.  Washington.  DC  20090. 


NOTIFICATION  PROCEDURE: 

Individuals  will  be  able  to  request 
information  regarding  them  contained 
in  this  system  of  records,  or  information 
as  to  whether  the  system  contains 
records  pertaining  to  them  from  the 
Center  Director  of  the  appropriate 
Center.  Center  addresses  are  listed  in 
the  previous  section  called  System 
Location.  A  request  for  information 
should  contain  the  name,  address,  social 
security  number,  and  approximate  dates 
the  student  was  enrolled  at  the  Center, 
and  any  details  that  aid  in  defining  the 
desired  information. 

RECORD  ACCESS  PROCEDURES: 

Individuals  will  be  able  to  obtain 
information  on  the  procedures  for 
gaining  access-to  records  in  the  system 
which  pertain  to  them  by  contacting  the 
Center  Director  at  the  appropriate 
Center.  The  envelope  and  letter  should 
be  marked  -PRIVACY  ACT  REQUEST." 

CONTESTING  RECORDS  PROCEDURES: 

The  same  procedures  will  hi;  used  a-, 
for  record  access. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  will  conu- 
primarily  from  inter\  lews  with  the 
students  who  enrolled  in  a  FS  Job  Ciorps 
Center.  Information  will  also  be 
obtained  from  test  results  and  from 
measurements  made  against  vocational 
accomplishment  criteria  and  from  other 
progress  measuring  devices  that  a 
Center  uses. 

IFK  D,>c.  94-17822  Filed  7-21-94;  8:45i:i!i 
BILUNG  CODE  3410-1 1-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  15.  1994. 

The  Department  of  Agricuhure  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  ol 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  xvas 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entr>  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
Name  and  telephone  numlx'r  of  the 
agency  contact  person. 

Questions  about  the  items  in  tlie 
listing  should  be  dirw  ted  to  the  agency 
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person  named  at  the 
Copies  of  the  profws^ 
supporting  documen  :s 
from:  Department  Clfarance 
USDA.  OIRM.  Room 
Bldg.,  Washington, 
690-2118. 


snd  of  each  entry, 
forms  and 
may  be  obtained 
Officer, 
♦04-VV  Admin. 
20250,  (202) 


C.C 


Extension 

•  Food  and  Nutritioi 
7  CFR  Fart  220  School 

Program 
Recordkeeping;  Monthly 

Semi-annually 
State  or  local 

or  other  for-profit; 

institutions;  Small 

organizations;  1 
Responses;  6,317,97 
Angella  Love  (703) 

•  Forest  Service 
Employment  Interest 

6100-135 
On  occasion 
Individuals  or  househ 


Ser\'ice 
Breakfast 

;  Quarterly; 
ually 
govemiients;  Businesses 
"Jon-profit 
businesses  or 
652 
hours 
-2607 


Ann 


.001 


3)5- 


Survey    R-5- 


olds;  Federal 
plojjees;  5,000 


agencies  or  em 
Responses;  1,250  hoiirs 
Janet  Brandt  Jackson 
•  Agricultural  Mark^ 
Avocados  Grown  in 

M.O.  915 
FV-96;FV-97-l;FV 
On  occasion;  Weekly 
Farms;  Businesses  or 

Small  businesses 

1,571 
Responses;  147  hour 
Garv  Rasmussen  (20: )  720-5331 


[415)  705-2539 
ing  Service 
I  iouth  Florida — 


98 

i  Annually 
other  for-profit; 
organizations; 


.or 


Revision 

•  Farmers  Home 


Adin 


mistration 
Technical  Assistance  and 


;  Quarterly 
;  1,640 


lolds;  Farms; 


7  CFR  1942-J 

Training  Grants 
On  occasion;  Month li' 
Non-profit  institutions 
Responses;  5,160  hov  rs 
Jack  Holston  (202)  7^9736 

Reinstatement 

•  Federal  Crop  Insuifence  Corporation 
Late  Planting  Agreen  ent 
FCI-9 

On  occasion 
Individuals  or  house 

80,000 
Responses;  20.000 
Bonnie  L.  Hart  (202) 

•  Federal  Crop  Insur  mce  i 
Contract  Price  Electi( 

Option  For  Non-Qi 
(Additional)  Peanuts 
On  occasion 
Individuals  or  house  lolds;  Farms;  575 
Responses;  259  years 
Bonnie  L.  Hart  (202)  p54-«393 

New  Collection 

•  Food  and  Nutritioi  Ser\  ice 


hcu 


rs 
^54-8393 

Corporation 
Agreement 
Ota 


(in 


EAvaluation  of  the  EBT  Demonstration 
in  Wyoming 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  1,161 

Responses;  1,076  hours 

Julie  Kresge  (703)  305-2118 

•  Food  Safety  and  Inspection  Service 

Ante  Mortem  and  Post  Mortem 
Inspection — Addendum  1  Enhanced 

Poultry  Inspection 

FSIS  Form  65001-1,  FSIS  Form  6000-16 

Recorkdeeping;  On  occasion;  Hourly; 
Daily 

Businesses  or  other  for-profit;  906,381 

Responses;  66,756  hours 

Lee  Puricelli  (202)  720-7163 

Donald  E.  Hulcher, 

Deputy- Departmental  Clearance  Officer. 

[FR  Doc.  94-17820  Filed  7-21-94;  8;45  am) 

BILLING  CODE  3410-01-M 


Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  94-067-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  17  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin.  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA.  room  850,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation, 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 
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Pemiit  No. 


94-054-05 


94-054-03.  renewal  of  permit  93-165- 
02.  issued  on  08-12-93 


94-105-01 


94-1 16-01,  renewal  of  permit  93-1 18- 
'01.  issued  on  07-12-93 


94-090-06.  renewal  of  pemirt  92-037- 
07,  issued  on  05-18-92. 


94-055-02 


94-081-01 


94-090-05 


94-110-01 
94-116-02 

94-126-01 
94-091-03 


94-167-01.  renewal  of  permil  92-037- 
07.  issued  on  05-18-92. 


94-090-03 


94-090-04 


Permittee 


AgrEvo 


Upjohn  Company 


Fnto-l3v  Incorporated 


New  York  State  Agncultural 
Experiment  Station. 


Upjohn  CoTipaPv 


Date  is- 
sued 


Upjohn  Company 


R  J    .  Reynolds      Totjacco 
Company 


Upjohn  Compaf>y 


6-06-94 
6-09-94 

6-09-94 
6-09-94 

6-13-94 

6-16-94 

6-21-94 
6-21-94 


Un^fersity  of  Florida 


New  York  State  Agricultural 
Experiment  Station. 


DNA  Riant  Technology  Cor- 
pbration. 

New  York  State  Agncultural 
Experiment  Station. 

Upjohrv  Company 


U.S  Department  of  /Agri- 
culture, Agncultural  Re- 
search Service. 


Upiohn  Company 


6-21-94 
6-21-94 

6-21-94 
6-24-94 
6-24-94 

06-30-94 


06-30-94 


Organisms 


Wheat  plants  genetically  engineered 
to    enpress    tolerance    to    phos- 
phinothricin  hertMcides. 
Squash  plants  genetically  engineered 
to    express    resistance    to    water- 
melon mosaic  vinjs  2  and  zucchini 
yellow  mosaic  virus. 
F'otato  plants  genetically  engineered 
to  express  resistance  to  the  fungus 
VertKilllum  dahUae. 
Squash  plants  genetically  engineered 
to   express    resistance    to    water- 
melon mosaic  virus  2  and  zucchini 
yellow  mosait  virus. 
Melon  plants  ^netically  engineered 
to  express  resistance  to  cucumber 
mosaic  virus,   watermelon   mosaic 
virus  2.  and  zucchini  yellow  mosaic 
virus. 
Cucumber    plants    genetically    engi- 
■  neered  to  express  resistance  to  cu- 
cumber mosaic  virus,  watermelon 
mosaic  virus  2.  and  zucchini  yellow 
mosaic  virus. 
Tobacco   plants   containing   tobacco 
mosaic  virus  genetically  engineered 
to     express     a     carotenoid     bio- 
synthesis gene. 
Melon  plants  genetically  engineered 
to  express  resistarKe  to  cucumber 
mosaic  virus,   watermelon   mosaic 
virus    2.    zucchini    yeltow    mosaic 
virus,  papaya  nngspot  virus,  and 
squash  mosaic  virus. 
Lettuce  plants  genetically  engineered 
to  express  tolerance  to  ttie  fierbi- 
cide  glyphosate. 
Squash  (Cucurbita  texana)  plants  ge- 
netically engineered  to  express  re- 
sistance to  zucchini  yellow  mosaic 
virus  and  watermelon  mosaic  virus 
2 
Pepper  plants  genetically  engineered 
to  express  reduced  levels  of  the 
enzyme  B-1.  4  endoglucanase. 
■Squash  plants  genetically  engineered 
to  express  resistance  to  squash 
mosaic  virus. 
Melon  plants  genetically  engineered 
to  express  resistance  to  cucumljer 
mosaic  virus,  watermelon   mosaic 
virus  2.  and  zucchini  yellow  mosaic 
virus. 
Gladiolus    plants    genetically    engi- 
neered  to   express   resistance   to 
plant  viruses,  including  t)ean  yellow 
mosaic    vinjs,    and    tolerance    to 
phosphinothncin   hert)icides,   as   a 
marker. 
Cucumber  plants  genetically  Michigan 
engineered  to  express  resistance  to 
cucumber    mosaic    virus,    papaya 
ringspot  virus,  watermelon  mosaic 
virus  2.  and  zucchini  yellow  mosaic 
virus 
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Field  test  location 

Illinois,  North  Da- 
kota 

North  Carolina 


Wisconsin. 


New  York 


Texas 


Michigan 


North  Carolina 


California.  Georgia. 
Michigan 


Florida 
New  York 

CaiifoTtia. 
New  York. 
Arizona.  California 

Maryland 


Georgia.  Michigan. 
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Pefmil  N(  i. 


94-091-02 


94-129-01 


The  environmenta 
findings  of  no 
been  prepared  in 
The  National 
of  1969  (NEPA)(42  L 
(2)  Regulations  of  thi  i 
Environmental  Qual 
Implementing  the 
ofNEPA(40CFR 
USDA  Regulations 
(7  CFR  part  lb),  and 
Implementing  NEPA 
50384.  August  28, 
51272-51274.  Augu 

Done  in  Washington 
July  1994. 
Lonnie  ).  King, 

Acting  Administrator. 
Health  Inspection 
|FR  Doc.  94-17824  Fi 


assessments  and 
significant  impact  have 
aa  ordance  with:  (1) 
Environmental  Policy  Act 
S.C  4321  et  seq.). 
Council  on 
ty  for 
Prlocedural  Provisions 
1500-1508),  (3) 
plementing  NEPA 
APHIS  Guidelines 
(44  PR  50381- 
and  44  PR 
31, 1979). 


pails 
ill 


1<79, 


It 


I  Serv,  ce. 


BILUNG  CODE  3410-34-P 


BARRY  GOLDWAT^R 
AND  EXCELLENCE 
FOUNDATION 


Agency  Information 
Activities  Under 


0MB 


AGENCY:  Barry 

and  Excellence  in  E( 

Foundation 
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Pemiittee 


New  York  State  Agricultufal 
Experiment  Station. 


Rutgers  University 


Date  is- 
sued 


06-30-94 


07-01-94 


Organisms 


Melon  plants  genetically  engineered 
to  express  resistance  to  cucumber 
mosaic  vims,  watermelon  mosaic 
virus  2.  and  zucchini  yellow  mosaic 
virus. 

Eggplant  plants  genetically  engi- 
neered to  express  a  gene  from  Ba- 
cillus thuringiensis  (Bt)  for  resist- 
ance to  coleopteran  insects. 


Field  test  location 


New  York. 


New  Jersey. 


DC,  this  18th  day  of 


J  \niinal  and  Plant 
7-21-94;  8:45  am) 


led 


SCHOLARSHIP 
IN  EDUCATION 


Collection 
Review 


Goldi^ater  Scholarship 
ucation 


ACTION:  Notice. 


SUMMARY:  The  Barry  Goldwater 
Scholarship  and  Excellence  in 
Education  Foundation  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  for  review  and  approval  on  a 
expedited  basis  by  August  1. 1994. 

DATES:  Comments  on  this  information 
must  be  submitted  on  or  before  July  29, 
1994. 

ADDRESSES:  Send  comments  to  Mr. 
Gerald  J.  Smith,  Executive  Secretary, 
Barry  Goldwater  Scholarship  and 
Excellence  in  Education  Foundation, 
Springfield  Corporate  Center,  6225 
Brandon  Avenue,  Suite  315,  Springfield, 
VA  22150-2519  (703/756-6012)  and  Mr. 
Daniel  Chenok,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  N\V,  Room 
10012,  Washington,  DC  20503  (202/ 
395-7316). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  J.  Smith,  Executive 
Secretary,  Barry  Goldwater  Scholarship 
and  Excellence  in  Education 
Foundation,  Springfield  Corporate 
Center,  6225  Brandon  Avenue,  Suite 


315,  Springfield,  VA  22150-2159,  (703) 
756-6012. 

SUPPLEMENTARY  INFORMATION:  This 
Information  Collection  Form  will  be 
used  by  the  Barry  Goldwater 
Scholarship  and  Excellence  in 
Education  Foundation  to  verily  a 
Goldwater  Scholarship  recipient's 
academic  standing  and  to  authorize  the 
disbursement  of  the  financial  award  to 
the  Scholar. 

BURDEN  STATEMENT:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  45  minutes 
per  respondent  semiannually.  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  and 
reviewing  the  collection  of  information. 

Respondents:  Goldwater  Scholarship  • 
recipients. 

Estimated  Number  of  Respondents: 
350. 

Responses:  2  per  school  year. 

Total  Burden  Hours:  525  per  year.     - 
RECORDING  BURDEN:  Recordkeepers:  1. 

Total  Burden  Hours:  105. 
Gerald  J.  Smith, 
Executive  Secretary. 

BILLING  CODE  473A-91-M 
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GOLDWATER  PAYMENT  REQUEST 


Parti     •►  To  be  completed  by  the  Goldwater  Scholar   aypt  cr  jmnt  in  bM  mk.) 

1.      Name  <hsl.  first,  mkUU  initial) 


University /College  you  will  be  attending  during  the  terai  for  which  this  payment  is  requested: 
(namt  &  state) 


3. 

S. 
6. 
8. 


Year  Goldwater  Scholarship  received:    19 


4.     Payment  for  academic  year:     19 


College  operates  on:    D  Semesters        D  Trimesters       D  Quarters        O  Other  (spKify) 

Payment  Request  number    of (srcinstruaims)  7.     Starting  date  of  term: 

Your  home  address 

City/State/ZIP ^^ 


—  19 


/19 


Your  address  at  school 
City/SUte/ZIP 


Phone  J J_ 


10.    Send  payments  to  (check  one):    D  Home  address       D  School  address 


f^one   ( 


11.   List  Expenses  for  NEXT  TERM 

on  each  line  below    (see  instructions) 


Amount 


a.   Tuition 


Fees 


'  $ 


Books 


I  $ 


Room  &  Board 


•  S 


e.  Additional  Expenses 


I  S 


12.  Foondation  Adjostments 


f.  TOTAL 


14.  Scholar  will  live:    D  In  private  housing       D  In  college/university  housing       D  A 

15.  If  you  do  not  expect  to  receive  any  awards  other  than  the  Goldwater  Award,  initial  he 
Othervsise,  complete  sections  of  table  that  are  not  shaded,  (set  instnction-s) 


Code 


13.  Foundation 
Approved  Adjustments 


ts  I 


NOT  covered  by  BGSF 


home  with  parents 


Code 

Source 

Purpose  of  Award 

Amount 

Amount  Deductible 

1      ^ 

$ 

s 

i      ^ 

s 

s 

1      ^ 

$ 

$ 

1      ^ 

s 

s 

1      ^ 

$ 

5 

Audited  By 

Payment  Smimuiy 

Payment  Approval 

Imiiuls: 

Payment  Request:                $ 

Appro:  89'l.x/nWnO/ 

Date: 

Total  jaymetiis  ta  date         $ 

Document  number.  PS 

Amount  appraved:    % 

Approved  by  Gerald  J.  Smith,  Exec.  Sec.       Signature. 


Date 


16. 


Icerb^  thai  *e  cos  figu^m^  U  tor  my  NEXT  TER.M  «  c«rec».  ^  Hu^  ,«„ved  wUl  be  utilized  for  A*  p»po«  spedfied  in  «oorf.«.  w.,h  the 

-        '«»«^y'>««'>>«fi5«^Pv«mU«m  15  are  mieaiii<nu,ts  paid  far  NEXT  TERM  on  my  behalf  by  other  orgaiuzjdons,^ 

be  reported  immedulely  to  the  Goldwater  foundabon.   1  agr«  ,0  reh»d  the  p.yn««^i  I  w,th<ir.w  froc  school  befc^e  IdTSIT^  '^^ 

Signatiire  of  Goidwaler  Scholar  ___^ ^ rv-to 

Part  2       ••    For  Financial  Aid  Officer-l  cemfy  that  the  figures  given  m  item  n  and  item  15  are  correct. 
Title  and  Signature  of  Ftnandal  Aid  Officer  ^ n», 


Part  3       ►    For  Academic  Officer-t  certify  that  the  SchoUr  >.  .  hd^ine  student  taking  a  course  of  study  appropriate  for  a  career  m  math.  ««nce 
or  engmeermg;  rs  no.  engaged  in  employment  interfering  with  study;  is  in  good  aadenc  standing;  and  is  m«nlammg  satisfactory  progress  toward  that  career. ' 
Title  and  Signature  of  Academic  Officer  ___^ Date 

[FR  Doc.  94-17901  Filed  7-21-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zone^  Board 

Establishment  of  a  Roreign  Trade 
Zone,  Los  Angeles,  CA;  Grant  of 
Authority,  Order  No.  i693 


Pursuant  to  its 
Foreign-Trade  Zones 
1934.  as  amended  (l( 
the  Foreign-Trade 
Board)  adopts  the  fol 


autl  ority  under  the 
Act  of  June  18. 
U.S.C  81a-81u) 
Zo  les  Board  (the 
owing  Order: 


Grant  of  Authority 

Establishment  of  a  Fc^ignTrade  Zone. 
Los  Angeles,  Californ  a 


19(4 


(Xl 


shing 
t)l 


WHEREAS,  by  an 
approved  June  18. 
provide  for  the  establ 
foreign-trade  zones  ir 
the  United  States,  to 
encourage  foreign 
other  purposes,"  as 
81a-81u)  (the  Act). 
Zones  Board  (the 
grant  to  qualified 
privilege  of  establi 
zones  in  or  adjacent 
ports  of  entr)-; 

WHEREAS,  the  Boi 
Commissioners  of  the 
Angeles,  California 
made  application 
58  FR  44491.  8/23/93 
requesting  the 
foreign-trade  zone  at 
Angeles  and  Kern  Co 
within  and  adjacent 
Long  Beach  Customs 

WHEREAS,  notice 
comment  has  been  gi 
Register  and  the 
the  requirements  of 
regulations  are  sati 
approval  of  the  appli 
public  interest: 

NOW.  THEREFORI 
grants  to  the  Grantee 
establishing  a  foreign 
designated  on  the 
as  Foreign-Trade  Zon^ 
sites  described  in  the 
subject  to  the  Act  anc 
regulations,  including 
and  subject  to  a  2 
limit. 


Act 


of  Congress 
an  Act  "To 
shment  *  *  "  of 
ports  of  entry  of 
pedite  and 
coihmerce,  and  for 
ainended  (19  U.S.C. 
Foreign-Trade 
Boa|tl)  is  authorized  to 
corporations  the 

foreign-trade 
U.S.  Customs 


Boari 
tie 
sfifd 
(at 


Signed  at  Washington 
luly  1994. 

Foreign-Trade  Zones  Bc4rtl 
Ranald  H.  Brotirn. 

5>cretory  of  Commerce. 

Executive  Officer. 

|FR  Doc.  94-17924  Filet 

BIUJNG  COOE  3S10-OS-P 


rd  of  Harbor 
City  of  Los 
Grantee),  has 
Docket  42-93. 
to  the  Board, 
of  a 
I  ites  in  Los 
nty.  California, 
the  Los  Angeles/ 
)ort  of  entr>';  and. 

nviting  public 
"en  in  the  Federal 
has  found  that 
Act  and  Board's 
and  that 
ion  is  in  the 


(t  le 
(FTZ 


establi  ihment 


t) 


the  Board  hereby 
he  privilege  of 
trade  zone, 
rec(>rds  of  the  Board 
No.  202.  at  the 
application, 
the  Board's 
Section  400.28. 
OOOfacre  activation 


DC.  this  Uthd.tvof 


Ibairman  and 
7-21-94.  8.45  anil 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  071594E] 

Gulf  of  Mexico  Fishery  Management 
Council;  Put>lic  Meetings 

AQENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMAnr:  The  Gulf  of  Mexico  Fisher>- 
Management  Council  will  convene  a 
public  meeting  of  its  Ad  Hoc  Red 
Snapper  Advisory  Panel  on  August  8. 
1994.  from  1:00  p.m  until  5:00  p.m  and 
August  9, 1994.  from  8:00  a.m.  until 
4:00  p.m.  to  review  a  preliminar)'  draft 
of  Reef  Fish  Amendment  8  which 
contains  alternatives  for  limited  access 
systems  for  the  commercial  red  snapper 
fishery,  including  Individual 
Transferable  Quotas. 

The  meeting  will  be  held  at  the 
Radisson  Inn  New  Orleans  Airport.  2150 
Veterans  Memorial  Boulevard.  Kenner, 
LA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Alran.  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  Suite  331,  Tampa. 
FL:  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  August  1, 
1994 

Dated:  luly  15. 1994 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conseri-ation  and  Management.  National 
Marine  Fisheries  Service. 
[FK  Doc.  94-17836  Filed  7-21-94;  8:45  ami 

BH.UNO  CODE  3510-22-F 

p.D.071394q 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NTvIFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  Permit  930  (P567). 

On  May  3. 1994.  notice  was  published 
(59  FR  22824)  that  an  application  had 
been  filed  by  Peter  Lutz  of  Florida 
Atlantic  University  (P567)  to  take  listed 
green  sea  turtles  for  the  attachment  of 
sonic  and  satellite  transmitters  as 
authorized  by  the  Endangered  Spet;ies 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 


and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-222). 

Notice  is  hereby  given  that  on  July  6. 
1994.  as  authorized  by  the  provisions  of 
the  ESA.  NMFS  issued  Permit  Number 
930  for  the  above  taking,  subject  to 
certain  conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources.  NMFS. 
1335  East-West  Highway,  Silver  Spring. 
MD  20910-3226  (301-713-2322);  and 

Southeast  Region,  NMFS,  NOAA. 
9721  Executive  Center  Drive.  St. 
Petersburg.  FL  33702-2432  (813-893- 
3141). 

Dated:  July  18.  1994. 
Herb  W.  Kaufinan. 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisherifs  Sen  ■ice. 
(FR  Doc.  94-17922  Filed  7-21-94;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  22,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pviblished  pursuant  to  41 


U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Govemp-icnt. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Janitorial/Custodial  for  the  following 

Hilo,  Hawaii  locations: 
Federal  Building  &  U.S.  Post  Office,  154 

Waianuenue  Avenue 
U.S.  Customs  Warehouse,  29  Kuhio 

Street 
NPA:  Hilo  Association  for  Retarded 

Citizens,  Hilo,  Hawaii. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  94-17894  Filed  7-21-94;  8;45  am) 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 


employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  22, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 
Curtain,  Smoke 


4120-01-306-7826 
NPA:  HOST  Human  Development  Services, 

Fort  Smith,  Arkansas 
Tool  Box,  Portable 

5140-01-010-4861 
.N'FA:  Custom  Manufacturing  .Services,  Fnc  . 

Louisville,  Kentucky 
Pon,  Rubberized,  Retractable  with  Refills 
7520-01-368-7771 
7520-01-368-7772 
7520-01-368-7773 
7520-01-352-7309 
7520-01-352-7310 
7520-01-352-7311 
7510-01-368-3500  (Refill) 
7510-01-368-3501  (Refill) 
7510-01-368-3502  (Refjll) 
7510-01-381-7997  (Refill) 
7510-01-381-7998  (Refill) 
7510-01-381-8014  (Refill) 
NPA:  Industries  of  the  Blind,  Inc., 

Greensboro,  North  Carolina  Industries 
for  the  Blind,  Inc.,  Milwaukee, 
Wisconsin 
Stamp,  Rubber 
7520-00-NSH-O084  (Hand  Stamps) 
752O-0O-NSH-0085  ('IDEAL"  Self-Inking 

Stamps) 
7520-0O-NSH-0086  ("Kwik  Stamp  Plus" 
Self-Inking  Stamps) 
(Requirements  for  Mountain  Home  Air  Force 

Base,  Idaho) 
NPA:  The  ARC,  Inc.,  Boise,  Idaho  at  its 
facility  in  Mountain  Home,  Idaho 

Ser\-ices 

Janitorial/Custodial,  EC  Gathings  Federal 

Building  and  U.S.  Courthouse,  600 S. 

Main  Street,  Jonesboro,  Georgia 
NPA:  Abilities  Unlimited  of  jonesboro.  Inc., 

Jonesboro,  Arkansas 
Janitorial/Custodial,  General  Services 

Administration,  18th  &  F  Streets.  NVV, 

Washington,  DC 
NPA:  Melwood  Horticultural  Training 

Center,  Upper  Marlboro,  Maryland 
Janitorial/Custodial,  U.S.  Coast  Guard  Air 

Station  Miami,  Opa  Locka,  Florida 
NPA:  Goodwill  Industries  of  South  Florida, 

Inc.,  Miami,  Florida 
lanitorial/Custodial,  Findley  Federal 

Building,  600  E.  Monroe  Street, 

Springfield,  Illinois 
NPA:  Land  of  Lincoln  Goodwill  Industries, 

Inc.,  Springfield,  Illinois 
Janitorial/Custodial,  Eisenhower  Librarv 

Complex.  200  S.E.  4th  Street,  Abilene, 

Kansas 
NPA:  Occupational  Center  of  Central  Kansas, 

Inc.,  Saline,  Kansas 
Janitorial/Custodial,  U.S.  Post  Office  and 

Courthouse,  801  Broadway,  Hannibal, 

Missouri 
NPA:  Missouri  Goodwill  Industries,  St. 

Louis,  Missouri 
Janitorial/Custodial,  Federal  Building.  811 

Grand,  Kansas  City,  Missouri 
NPA:  The  Helping  Hand  of  Goodwill 

Industries  Extended  Employment  SWS, 

Inc.,  Kansas  City,  Missouri 
janitorial/Custodial,  U.S.  Army  Publication 
Center.  1655  Woodson  Road,  Overland. 
Missouri 
NPA:  Missouri  Goodwill  Industries,  St. 
Louis,  Missouri 
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.S.  Courthouse  and 
St. 


Customhouse.  1114  Market  Street 

Louis.  Missouri 
NPA:  Missouri  Goodv)ill  Industries,  St. 

Louis.  Missouri 
lanitorial/Custodial.  Ffederal  Building.  517 

Gold  Avenue.  All^querque.  New  Mexico 
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iit^  Futures  Trading 
Proposed  Contract 


SUMMARY:  The  New  York  Futures 
Exchange  (NYFE)  has  submitted 
proposed  rule  amendments  to  its  NYSE 
Composite  Index  (Index)  futures 
contract  to  base  the  final  settlement 
price  on  the  closing  level  of  the  Index 
on  the  third  Friday  of  the  contract 
month,  rather  than  on  tlie  special 
opening  quotation  on  the  third  Friday, 
and  change  the  last  day  of  trading  in  the 
Index  futures  and  futures  option 
contracts  to  the  third  Friday  of  the 
contract  month  from  the  day  preceding 
the  third  Friday. 

In  accordance  with  Section  5a(a)(12) 
of  the  Commodity  Exchange  Act.  the 
Commission  has  determined  that 
publication  of  the  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  August  22,  1994. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretar)-,  Commodity 
Futtlres  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  NYFE  NYSE 
Composite  Index  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Stephen  Sherrod.  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW.,  Washington,  DC  20581.  telephone 
202-254-7303. 

SUPPLEMENTARY  INFORMATION:  In  April 
1987.  the  Commission  approved  rule 
amendments  to  the  NYFE's  NYSE 
Composite  Index  futures  contract 
providing  that  the  final  settlement  price 
of  the  futures  contract  would  be  based 
on  the  special  opening  quotation  of  the 
Index,  rather  than  on  the  closing  level 
of  the  Index,  on  the  third  Friday  of  the 
contract  month.  These  amendments  first 
went  into  effect  for  the  June  1987 
contract  month.' 

The  effect  of  the  proposed 
amendments  would  be  that  the  final 
settlement  price  determination  and  last 
trading  day  provisions  would  be 
identical  to  the  previous  rules  of  the 
subject  contracts,  as  noted  above. 
Current  rules  would  continue  to  apply 


'  lender  the  implementation  plan,  during  the 
transition  period  from  June  1987  through  March 
1988  the  NYFE  listed  concurrently  in  each  contract 
month  two  NYSE  Composite  Index  futures 
contracts.  The  final  settlement  price  for  one 
contract  was  based  on  the  closing  level  of  the  Index 
-while  the  final  settlement  price  for  the  other 
contract  was  txised  on  the  spe<.ial  opening  quotation 
ofJhe  Index. 


to  contracts  expiring  prior  to  June 
1995.2 

In  its  submission,  the  NYFE  noted 
that  the  use  of  the  special  opening 
quotation  as  a  basis  of  cash  settlement 
has  caused  confusion  among  public 
customers.  The  level  of  the  Index  is 
disseminated  based  on  the  last 
transaction  price  of  each  of  the  over 
2,400  component  stocks.  However,  the 
special  opening  quotation  is  calculated 
based  on  the.opening  price  of  each 
component  stock.  Such  opening  stock 
prices  typically  are  not  determined 
contemporaneously.  Thus,  the  level  of 
the  special  opening  quotation  may  var) 
from  the  range  of  the  cash  Index  level 
on  the  expiration  Friday.  The  NYFE 
noted  such  variations  have  resulted  in 
numerous  complaints  from  public 
customers. 

The  Commission  notes  that  the  final 
settlement  prices  for  certain  other 
broad-based  stock  index  futures 
contracts  also  are  based  on  the  closing 
levels  of  the  relevant  indices. '  Further, 
the  final  settlement  prices  for  certain 
broad-based  stock  index  option 
contracts  traded  on  national  securities 
exchanges  also  are  based  on  the  closing 
levels  of  the  relevant  indices.* 

In  support  of  its  proposed  change,  the 
NYFE  noted  its  belief  that  the  proposed 
amendments  would  have  no  detrimental 
impact  on  the  underlying  market. 
According  to  NYFE  staff,  there  is  not 
significant  futures  trading  volume 
associated  with  direct  arbitrage  between 
the  subject  futures  contract  and  the 
equities  comprising  the  Index. 

The  Commission  is  requesting 
comment  on  the  proposed  amendments, 
considering  the  appropriateness  of  the 
revised  procedures  relative  to  the 
requirements  of  Commission  Guideline 
No.  1.  for  cash  settled  futures  contracts. 
Also,  the  Commission  requests 
comment  as  to  whether  there  are  any 
issues,  in  addition  to  the  relative  extent 
of  cash/futures  arbitrage  in  this  Index, 
that  should  be  considered  by  the 
Commission  in  its  review  of  the 
proposal. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW..  Washington.  DC. 20581. 


-The  NYFE  informed  its  members  of  the 
proposed  amendments  prior  to  listing  the  June  199t 
contract  month. 

-'  For  example,  the  final  sett  lement  prices  of  the 
Value  Line  Average  Stock  Index  futures  contract  of  ^  ■ 
the  Kansas  City  Board  of  Trade  and  the  Major 
Market  Index  futures  contract  of  the  Chicago 
Mercantile  Exchange  are  based  on  the  closing  levrl 
of  these  indices. 

*For  example,  options  on  the  Major  Market  Index 
of  the  American  Stock  Exchange  settle  to  th(^ 
closing  Ip\t1  of  that  index. 


Copies  of  the  proposed  rule 
amendments  can  be  obtained  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  address  or  by  phone  at  (202) 
254-6314. 

The  materials  submitted  by  the  NYFE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)).  Requests  for  copies  should  be 
made  to  the  FOI,  Privacy  and  Sunshine 
Act  Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  |uly  19, 
1994. 

Jean  A.  Webb, 
Secretary  of  the  Commission. 
|FR  Doc.  94-17881  Filed  7-21-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Notice  Of  the  Availability  of  the 
Environmental  Assessment  and 
Negative  Declaration  Regarding  the 
Consolidation  of  the  Defense  Mapping 
Agency  (DMA)  Printing  and 
Distribution  Functions  to  St  Louis,  MO 

AGENCY:  Defense  Mapping  Agency. 
ACTION:  Notice. 
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SUMMARY:  In  July  1993,  in  response  to  a 
tasking  by  Major  General  Raymund  E. 
O'Mara,  U.S.  Air  Force,  the  Director, 
DEFENSE  MAPPING  AGENCY  (DMA), 
8613  Lee  Highway,  Fairfax,  VA  22031- 
2137,  and  following  the  disruption  to 
DMA's  operations  in  the  St.  Louis,  MO 
area  as  a  resuh  of  the  floods,  a  Study 
Team  was  established  to  consider  the 
future  of  DMA's  printing  and 
distribution  operations.  On  4  January' 
1994,  the  Study  Team  reported  to  the 
Director,  DMA,  and  made  certain 
recommendations  calling  for  the 
streamlining  of  those  operations  to  the 
end  of  improving  customer  service, 
making  better  use  of  resources,  and 
realizing  recurring  cost  savings.  Among 
other  things,  the  Study  Team 
recommended  that  a  plan  to  consolidate 
the  management  of  the  DMA  printing 
and  distribution  operations  and  a 


detailed  action  plan  for  tlie  collocation 
of  DMA's  printing  and  distribution 
operations  in  a  new  facility  to  be  built 
in  the  St.  Louis,  MO  area  by  1998  be 
developed.  In  an  announcement  made  7 
January  1994,  the  Director  approved  the 
Study  Team's  recommendations, 
including  the  recommendations  to 
develop  a  plan  to  consolidate  the  DMA 
printing  and  distribution  operations  and 
to  develop  an  action  plan  for  the 
collocation  of  those  operations  in  St. 
Louis,  MO.  As  part  of  that  action  plan, 
the  U.S.  Army  Corps  of  Engineers, 
Kansas  City  District,  acting  on  behalf  of 
the  DMA,  contracted  for  an 
Environmental  Assessment  of  the  DMA 
proposal  to  consolidate  and  collocate 
printing  and  distribution.  The 
Environmental  Assessment  was 
prepared  to  evaluate  the  relocation  of  a 
new  site  in  the  St.  Louis  metropolitan 
area  of  certain  elements  of  the  DMA 
Aerospace  Centier's  printing  operations 
conducted  at  8900  South  Broadway,  St. 
Louis,  MO  prior  to  the  flooding  and  the 
consolidation  to  this  proposed  new  St. 
Louis  location  of  current  DMA  printing 
and  distribution  activities  located  at 
Philadelphia,  PA,  Bethesda.  MD,  and 
Riverdale,  MD. 

Notice  is  hereby  given,  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  the 
Council  on  Environmental  Quality 
Guidelines  (40  Code  of  Federal 
Regulations  (C.F.R.)  Part  1500)  and 
Department  of  Defense  Regulation 
"Environmental  Effects  in  the  United 
States  of  DoD  Actions"  (32  C.F.R.  Part 
188)  that  an  Environmental  Impact 
Statement  is  not  being  prepared  for  the 
proposed  consolidation  of  the  DMA 
printing  and  distribution  operations  and 
their  collocation  in  the  St.  Louis,  MO 
area  at  the  Richardson  Road  site  located 
near  1-55  in  northeast  Jefferson  County, 
MO.  The  Environmental  Assessment  of 
this  proposed  action  indicates  that  the 
proposed  action  will  not  create  any 
significant  adverse  impact  on  the 
physical  environment  And  that  no 
significant  controversy  related  to  the 
natural  environment  is  associated 
therewith.  As  a  result  of  these  findings, 
the  Chief,  Safety  and  Health  Division, 
Human  Resources  Directorate,  DMA, 
has  determined  that  the  preparation  of 
an  Environmental  Impact  Statement  is 
not  required  in  this  case. 

It  is  anticipated  that  approximately 
250  positions  Agency-wide  will  be 
reduced  as  a  result  of  this  proposed 
action.  Retraining,  relocation  and 
retirement  incentives  will  be  used  to 
minimize  the  impact  of  this 
consolidation;  however,  pending  a  final 
aoenry  de<:ision,  the  specifics  of  any 


such  incentives  have  yet  to  be 
developed. 

The  Environmental  Assessment  and 
the  Finding  of  No  Significant  Impact  are 
on  file  and  may  be  reviewed  by 
interested  parties. 
DATE:  Administrative  action  on 
implementation  of  the  decision  will  bp 
deferred  for  thirty  (30)  days  from  the 
date  of  publication,  at  which  time 
implementation  will  begin  unless 
comments  are  received  which  result  in 
a  contrary  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  B.  Engel.  DMA  HQ,  Office 
of  Human  Resources,  Safety  &  Heahh 
Division,  8613  Lee  Highway,  Fairfax, 
VA  22031-2137.  phone  number  (703) 
285-9161. 

Dated.  July  18,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-17884  Filed  7-21-94;  8:45  ami 
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DEFENSE  NUCLEAR  FACIUTIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  identified  and 
resolved  a  potential  conflict  of  interest 
situation  related  to  its  contractor,  Mr. 
Nicholas  P.  Armenis.  This  Notice 
satisfies  the  requirements  of  10  CFR 
1706.8(e)  with  respect  to  publication  in 
the  Federal  Register.  Under  the  Board's 
Organizational  and  Consultant  Conflict 
of  Interests  Regulations,  10  CFR  Part 
1706  (OCI  Regulations),  an 
organizational  or  consultant  conflict  of 
interest  (OCI)  means  that  because  of 
other  past,  present,  or  future  planned 
activities  or  relationships,  a  contractor 
or  consultant  is  unable,  or  potentially 
unable,  to  render  impartial  assistance  or 
advice  to  the  Board,  or  the  objectivity  bf 
such  offeror  or  contrador  in  performing 
work  for  the  Board  is  or  might  be 
otherwise  impaired,  or  such  offeror  or 
contractor  has  or  would  have  an  unfair 
competitive  advantage.  While  the  OCI 
Regulations  provide  that  contracts  shall 
generally  not  be  awarded  to  an 
organization  where  the  Board  has 
determined  that  an  actual  or  potential 
OCI  exists  and  cannot  be  avoided,  the 
Board  may  waive  this  requirement  in 
certain  circumstances. 

The  Board's  mission  is  to  provide 
advice  and  recommendations  to  the 
Department  of  Enei^y  (DOE)  regarding 
public  health  and  safety  matters  related 
to  DOE's  defense  nuclear  facilities.  This 
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)E  defense 
|ate  1991,  Congress 
I  enabling  Act, 
's  jurisdiction  over 


includes  the  review  md  evaluation  of 
the  content  and  imp  ementation  of 
health  and  safety  sta  idards  including 
DOE  orders,  rules,  aid  other  safety 
requirements,  relating  to  the  design, 
construction,  operation  and 
decommissioning  of  p 
nuclear  facilities.  In 
amended  the  Board' 
broadening  the  Boar^ 
defense  nuclear  facilSties  to  include  the 
assembly,  disassembly,  and  the  testing 
of  nuclear  weapons.  With  this  increase 
in  responsibility,  the  Board  revised  its 
priorities  to  include  reviews  of 
additional  facilities,  including, 
principally  the  Panti  x  Plant  (Pantex), 
Nevada  Test  Site  (N*  S),  and  additional 
facilities  at  Oak  Ridg  e  Y-12  Plant.  The 
Board  also  recognize  d  the  need  to  direct 
its  attention  to  the  activities  of  the 
weapons  design  labc  ratories  such  as  Los 
Alamos  National  Lai  oratory  (LANL). 
Lawrence  Livermore  National 
Laboratory  (LLNL),  a  nd  Sandia  National 
Laboratory  (Sandia). 

Two  matters  of  im  nediate  concern  to 
the  Board  are  tlie  saf  ;ty  of  ongoing 
weapons  disassembl  i  operations  and 
maintenance  of  the  dapability  to  safely 
conduct  nuclear  test  ng  operations. 
While  the  DOE  had  l«en  engaged  in 
these  activities  for  di  icades,  significant 
changes  in  the  natioi  lal  security  posture 
resulted  in  shifts  in  (  mphasis  within 
DOE.  Unprecedente<  numbers  of 
simultaneous  nuclea  •  weapon 
retirements  strained  X)E"s  capabilities 
to  develop  and  impli  sment  safe  and 
well-engineered  pro<  edures.  A 
Congressionally-mar  dated  and 
Presidentially-exteni  led  nuclear  testing 
moratorium  removei  the  primary 
mechanism  (i.e..  an  i  ctive.  ongoing 
testing  program)  by  \  vhich  the  capability 
to  execute  tests  safel  i  was  exercised  and 
ensured.  At  the  sam(  time,  the  weapons 
programs  at  the  nucl  sar  weapons 
laboratories  were  los  ing  skilled  and 
experienced  personr  el  due  to 
retirement,  downsizng.  and 
reJssignments.  This  ;ombination  of 
issues  required  the  I  oard  to  increase  its 
attention,  and  with  i  the  number  of 
associated  reviews,  i  t  both  Pantex  and 
the  NTS.  Further,  thi  i  Board  recognized 
that  it  needed  indivi  duals  with 
expertise  in  multipU  technical 
disciplines,  not  prev  lously  required,  to 
effectively  meet  the  i  :hallenges  and 
responsibihties  of  it!  new  authority. 
These  technical  disc  plines  included 
conventional  and  nu  clear  explosive 
technology  and  safetv,  nuclear  materials 
handling  and  storage .  criticality  safety, 
and  nuclear  weapon  i  assembly, 
disassembly,  storage  and  testing. 

While  the  Board  ii  itiated  an 
enipioyee  recruilmei  it  effort  for 


individuals  with  formal  training  and 
experience  in  weapons  related 
disciphnes.  it  also  recognized  a  need  for 
technical  assistance  from  outside 
.experts  who  have  direct  relevant 
experience  in  this  area.  The  Board 
identified  Mr.  Nicholas  P.  Armenis  as 
an  individual  with  the  requisite 
knowledge  and  experience  needed  to 
provide  the  Board  with  immediate 
assistance  in  the  weapons  area  and 
entered  into  an  agreement  with  him  for 
support  services.  Under  this 
arrangement,  Mr.  Armenis  provides 
technical  expertise  with  respect  to  the 
design  of  nuclear  weapons  currently 
being  returned  to  Pantex  for 
dismantlement,  including  historical 
insight  related  to  specific  design  and 
test  details  of  the  weapons  systems.  In 
particular,  his  expertise  related  to  the 
mechanical  aspects  of  weapons  physics 
packages  is  being  utilized  to  ensure  the 
safe  disassembly,  handling,  and  storage 
of  these  nuclear  weapons  systems. 
Through  the  Board's  direction,  he  has 
participated  in  reviews  of  various 
weapon  dismantlement  procedures, 
observed  the  complete  dismantlement  of 
selected  weapons,  and  provided 
valuable  insight  into  DOE  developed 
operating  and  inspection  standards  for 
these  activities.  The  Board  believes  that 
its  activities,  supported  by  Mr.  Armenis. 
have  contributed  to  the  following 
achievements  at  Pantex;  institution  of  a 
practice  whereby  the  responsible  DOE 
laboratories  (LANL,  LLNL,  Sandia) 
review  procedures  for  disassembly  of 
nuclear  weapons  for  identification  of 
potential  safety  questions;  and 
improved  conduct  of  operations  in 
disassembly  of  nuclear  weapons. 

The  Board  has  subsequently  learned 
that  Mr.  Armenis  is  providing 
consulting  services  to  LANL  that  may 
create  a  potential  conflict  of  interest 
with  his  work  for  the  Board. 
Specifically.  Mr.  Armenis  assists  the 
LANL  staff  in  compiling  complete 
development  reports  for  weapons  that 
are  presently  in  the  stockpile  and  in 
preparing  final  documentation  for  NTS 
tests  that  have  been  executed  since  none 
of  the  weapons  have  been  thoroughly 
documented  and  final  NTS  device  data 
has  not  been  compiled.  His  efforts 
involve  working  with  LANL  engineers 
in  the  proper  compilation  of  data  to 
assure  consistency  in  methods  and  to 
prevent  the  exclusion  of  critical  details 
of  this  historical  reconstruction  of 
information. 

The  Board  reviewed  this  situation  and 
concluded  that,  even  if  the 
circumstances  could  give  rise  to  a 
potential  conflict  of  interest  situation,  it 
is  nonetheless  in  the  best  interest  of  the 
Government  to  have  Mr.  Armenis 


continue  to  provide  support  to  the 
Board  for  the  reasons  described  below. 
Mr.  Arraenis.  possesses  a  comprehensive 
understanding  of  nuclear  weapons 
assembly  and  dismantlement 
procedures  based  on  his  approximately, 
forty  years  of  direct  involvement  in 
these  activities.  He  spent  thirty  years 
working  at  LANL  as  a  design  engineer 
and  supervisor  involved  in  the  design 
and  assembly  of  nuclear  devices  from 
1948  through  1977.  He  also  assisted  in 
the  technical  management  and 
administration  of  a  LANL  unit  which 
was  responsible  for  nuclear  design, 
nuclear  device  assembly,  production 
specifications  liaison  with  EXDE 
contractors,  and  feasibility  studies  for 
various  weapon  programs.  Further, 
since  his  departure  from  LANL,  Mr. 
Armenis  has  worked  as  a  consultant  for 
his  former  employer  in  this  technical 
area.  His  efforts  included  reviews  of 
NTS  test  device  records  to  determine 
document  retention  issues  and  the 
research  of  weapon  development 
records.  This  research  has  resulted  in 
written  histories  of  the  development  of 
various  stockpile  weapons.  Therefore. 
Mr.  Armenis's  unparalleled  blend  of 
hands-on  expertise  in  the  development 
of  assembly  and  disassembly  procedures 
of  nuclear  weapons,  coupled  with  his 
more  recent  work  in  research  and 
recreation  of  these  activities,  makes  him 
uniquely  qualified  to  assist  the  Board  in 
its  health  and  safety  reviews  of  current 
DOE  weapons  disassembly  efforts. 

The  Board  also  examined  Mr. 
Armenis's  current  financial  relationship 
with  LANL,  which  includes  a  vested 
pension  program  and  approximately 
twelve  weeks  a  year  of  the  consulting 
work  described  above,  and  considered 
the  potential  effect  it  may  have  on  his 
objectivity  in  performing  the  Board's 
work.  Based  on  this  review,  the  Board 
determined  that  these  relationships 
should  not  interfere  with  his  work  for 
the  Board  since  the  pension,  and  any 
future  increases,  is  calculated  according 
to  fixed  formulas  and  prior 
contributions,  and  the  relative  value  of 
his  LANL  consulting  effort  is  low 
compared  to  the  number  of  hours 
actually  worked  by  Mr.  Armenis  each 
year. 

Further,  the  continued  use  of  Mr. 
Armenis  by  the  Board  is  consistent  with 
the  spirit  and  intent  of  Board 
Recommendation  93-6  to  the  Secretary' 
of  Energy  dated  December  10, 1993. 
This  recommendation  highlights  the 
need  for  DOE  to  retain  access  to 
capability  and  capture  the  unique 
knowledge  of  individuals  who  have 
been  engaged  for  many  years  in  certain 
critical  defense  nuclear  activities  in 
order  to  avoid  future  safety  problems  in 
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these  and  related  areas.  The  Board's 
concern  is  that  while  documentation 
es.sential  to  DOE's  current  weapons 
dismantlement  program  exists  on  the 
design  and  safety  aspects  of  nuclear 
weapons,  it  is  also  important,  for  safety 
reasons,  to  involve  individuals  from  the 
design  laboratories  of  LANL,  LLNL.  and 
Sandia.  These  individuals  should 
participate  in  reviews  of  detailed 
dismantlement  procedures  and 
specialized  procedures  and  should 
respond  to  problems  encountered  in  the 
course  of  weapon  dismantlement.  The 
design  individuals  from  the  laboratories 
most  needed  in  connection  with 
dismantlement  of  a  specific  weapon  are 
those  vv  ho  had  been  active  in  the 
original  design  of  that  weapon.These 
individuals  are  believed  to  possess 
information  not  recorded  in 
documentation,  such  as  reasons  for 
specific  design  features  and  personal 
knowledge  of  any  problems  that  have 
arisen  during  design,  fabrication,  and 
stockpile  life.  Therefore,  while  the 
Board  believes  that  DOE  must  retain  and 
utilize  certain  experti.se  in  the  weapons 
area,  it  also  recognizes  the  value  of 
acquiring  specialized  technical  support 
from  Mr.  Armenis  in  the  fulfillment  of 
its  health  and  safety  responsibilities. 
The  Board  also  recognized  that  if  is 
unlikely  that  the  work  being  performed 
by  Mr.  Armenis  could  be  satisfactorily 
performed  by  anyone  else  whose 
experience  and.affiliations  would  not 
give  rise  to  a  conflict  of  intere.st 
question.  That  is  because  the 
individuals  who  have  the  requisite 
expertise  in  this  area  could  only  have 
obtained  such  expertise  through 
previous  or  current  employment  or 
consulting  relationship  with  one  or 
more  of  the  weapons  design 
laboratories.  The  pertinent  experience  of 
other  qualified  individuals  would 
therefore  likely  raise  similar  conflicting 
questions. 

Finally,  as  the  Board  Its  required" 
under  its  OCI  Regulations,  where 
reasonably  possible,  to  initiate  measures 
which  attempt  to  mitigate  an  .OCI,  Mr. 
Armenis  and  the  Board  agreed  to  the 
following  during  contract  performance. 
Should  the  effort  Mr.  Armenis  is 
-currently  performing  for  LANL  change 
from  only  providing  assistance  in  the 
hi.storical  recreation  of  past  weapons 
•activities  to  onfe  of  assessing  the 
adequacy  or  safety  of  current  weapons 
disassembly  procedures  or  some  other 
task  which  would  directly  conflict  with 
work  he  performs  for  the  Board,  he  will 
immediately  notify  the  Board,  vvhiT:h 
then  will  take  further  action  as 
appropriate.  Also,  the  efforts  of  Mr. 
Armenis  will  be  overseen  by 
experienced  technical  staff  of.fhe  Board 


who  are  able  to  ensure  that  all  of  his 
resultant  work  products  are  impartial 
and  contain  full  support  for  any 
findings  and  recommendations  is,sued 
thereunder. 

Accordingly,  on  the  basis  of  the 
determination  described  above  and 
piursuant  to  the  applicable  provi.sions  of 
10  CFR  part  1706,  the  Chairman  of  the 
Board  granted  a  waiver  of  any  conflicts 
of  interests  (and  the  pertinent 
provisions  of  the  OCI  Regulations)  with 
the  Boards  contract  with  Mr.  Nicholas 
P.  Armenis  that  might  arise  out  of  his 
existing  relationship  with  LANL. 

Dated:  Inly  18,  1994. 
Joe  Neubeiser. 
Acting  General  Manager. 
IFR  Dor.  94-17807  Filed  7-21-94:  HAS  .m] 
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DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 


SUMMARY:  Notice  is  hereby  given  that  on 
March  22,  1991,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
David  Terry.  Vendor,  v.  State  of 
Tennessee,  Department  of  Human 
Services  (Docket  No.  R-S/89-4).  This 
panel  was  convened  by  the  Secretary'  of 
the  Department  of  Education  pursuant 
to  20  U.S.C.  107d-2,  upon  receipt  of  a 
complaint  filed  by  petitioner  David 
Terry. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  3230,  Switzer  Building, 
Washington,  D.C.  20202-2738. 
Telephone:  202-205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  202-205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

David  Terrj'.  complainant,  is  a  blind 
vendor  licensed  by  the  respondent,  the 
Tennes.sce  Department  of  Human 
Services  (TDHS).  Mr.  Terrj'  signed  an 
agreement  with  TDHS  to  operate 
vending  facility  #249  located  in  the 


Safety  Building  in  Knoxville, 
Tennessee.  He  began  operation  in  July 
1986.  TDHS  was  given  the  right  to 
establish  and  maintain  a  fond 
concession  at  the  Public  Safety  Building 
by  enterinjg  into  an  agreement  with  the 
City  of  Knoxville,  Tennessee,  on  Man  h 
21,  1972. 

The  State  Licensing  Agency  (SLA), 
through  its  Department  of 
Rehabilitation,  operates  the  Tennessee 
Vending  Facility  Program  for  blind 
vendors.  The  purpose  of  the  program  i.s 
to  establish  and  support  blind  vendors 
operating  vending  facilities  on  State, 
local,  and  Federal  property.  As  the 
agency  designated  in  Tennessee  to  (.arr\ 
out  and  manage  the  vending  facility 
program  established  by  the  Act.  the  SLA 
duly  promulgated  rules  and  regulations 
to  govern  the  State  vending  facility 
program.  These  rules  and  regulations 
are  comprehensive  in  scope.  Based  on 
the  State's  Randolph-Sheppard  rules 
and  regulations  governing  its  program, 
Mr.  Terry  was  required  to  make  month K 
income  reports,  paying  a  set-aside  fee 
based  upon  those  monthly  reports,  and 
to  maintain  personal  liability  and 
product  liability  insurance. 

Mr.  Terrj'.  as  noted  previously,  began 
his  operation  in  July  1986.  The  major 
part  of  his  .sales  came  from  persons 
employed  in  the  building  and  from 
trustees  and  inmates  of  the  City  Jail 
located  on  the  second  floor.  In 
December  1986,  only  five  months  after 
Mr.  Terry  started  his  operation,  the  City 
of  Knoxville  transferred  operation  of  the 
City  Jail  to  the  Knox  County  Sheriffs 
Department.  The  Sheriffs  Department 
established  on  the  second  floor  its  own 
food  commissary  operated  by  a  sighted 
person  and  placed  a  cigarette  machine 
on  that  floor  as  well.  In  January  1987, 
Mr.  Terry  complained  to  his  business 
enterprise  counselor  regarding  the  new 
commissary  and  vending  machine 
possibly  violating  the  priority  provided 
by  the  State  rules  and  regulations  to 
licensed  blind  persons.  As  a  result  of 
Mr.  Terry's  complaint,  the  cigarette 
machine  was  removed  in  February  1987. 
However,  the  commissary  remained.  Mr. 
Terry  then  complained  to  the 
Committee  of  Blind  Vendors,  the  State 
representative  body  for  all  blind 
vendors.  In  July,  the  Sheriff  agreed  to 
allow  Mr.  Terry  to  operate  a  concession 
booth  in  the  Jail  Intake  Center,  but. 
within  a  week,  the  Sheriff  reversed  this 
decision  due  to  alleged  safety  and 
security  reasons. 

During  the  operation  of  his  vending 
facility.  Mr.  Terry  was  warned  about  his 
poor  performance  in  failing  to  file  the 
required  monthly  reports  and  to  pay  the 
set-aside  fees.  Due  to  these  reasons,  the 
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embodied  in  the  Eleventh  Amendment 
to  the  United  States  Constitution.  In  his 
opinion,  the  State  did  not  waive  this 
immunity  by  participating  in  the 
Randolph-Sheppard  program  and  did 
not  have  to  pay  monetary  damages. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  July  18,  1994, 
Thomas  Hdiir, 

Actmg  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  94-17837  Filed  7-21-94:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Floodplain  Statement  of  Findings  for 
Proposed  K-901  Operable  Unit, 
Remedial  Investigation  Activities  at  the 
K-25  Site,  Oak  Ridge,  TN 

AGENCY:  Department  of  Energy  (DOE) 
ACTION:  Floodplain  Statement  of 
Findings, 

SUMMARY:  This  is  a  Floodplain 
Statement  of  Findings  for  the  proposed 
K-901  Operating  Unit  (OU)  remedial 
investigation  activities  at  the  Oak  Ridge 
K-25  Site,  prepared  in  accordance  with 
10  CFR  1022.  DOE  proposes  to  conduct 
remedial  investigation  activities  in  the 
100-year  floodplain  of  the  Clinch  River 
located  in  Roane  County,  Tennessee. 
DOE  prepared  a  floodplain  assessment 
describing  the  effects,  alternatives,  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain.  DOE  will  endeavor  to  allow 
15  days  of  public  review  after 
publication  of  the  statement  of  findings 
before  implementing  the  proposed 
action. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Information  on  the  proposed  action, 
including  maps  of  potentially  disturbed 
floodplain  area,  is  available  from:  Mr. 
Robert  C.  Sleeman,  Director, 
Environmental  Restoration  Division, 
U.S.  Department  of  Energy,  P.O.  Box 
2001,  Oak  Ridge,  Tennessee  37831- 
8541.(615)576-0715. 

Further  information  on  general  DOE 
floodplain  environmental  review 
requirements  is  available  from:  Ms. 
Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Oversight,  (EH-25),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 
or  leave  a  message  at  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  proposed  remedial  investigation 


activities  on  the  K-901  OU  at  K-25, 
prepared  in  accordance  with  10  CFR 
Part  1022.  A  Notice  of  Floodplain/ 
Wetlands  Involvement  was  published  in 
the  Federal  Register  [58  Fed  Reg  51624 
(October  4,  1993)]  and  a  floodplain 
assessment  was  completed;  no  wetlands 
are  involved  in  the  proposed  action. 
DOE  is  proposing  to  conduct  remedial 
investigation  activities  in  characterize 
the  site  as  to  ground-water  quality, 
movement,  and  interaction  with  surface 
water  and  the  tj-pes  and  levels  of 
contaminants  present  and  being 
released  ft-om  the  OU.  Surface  water  and 
sediment  investigations  would  provide 
information  to  evaluate  migration 
pathway  and  contaminant  load 
transported  by  the  pathway.  Soil 
investigation  activities  would  focus  on 
delineating  contamination  within  the 
OU  and  defining  specific  contaminant 
sources. 

The  proposed  action  employs  various 
sampling  techniques  including:  (1) 
installation  of  ground-water  monitoring 
wells;  (2)  drilling  boreholes  with  a 
hollow-stem  auger  drilling  rig;  and  (3) 
using  hand  augers  and  other  manual 
sampling  methods.  Some  of  the 
sampling  activities  associated  with  K- 
901  OU  would  be  located  in  the  100- 
year  floodplain  of  the  Clinch  River. 
None  of  these  activities  would  adversely 
impad  the  floodplain  or  measurably 
change  flood  levels.  Rather, 
implementation  of  the  proposed  action 
would  have  an  overall  positive  effect  on 
the  environment  and  human  health  by 
providing  information  to  delineate 
contamination  within  the  OU  in  order 
that  remedial  actions  can  be  taken  to 
reduce  the  amount  of  contaminants 
entering  the  environment. 

Drilling  equipment  access  to  some 
sampling  sites  may  require  some  new 
gravel  roads  and  the  removal  of  some 
trees;  however,  use  of  existing  roadways 
and  clearings  would  be  optimized  to 
reduce  tree  and  vegetation  removal.  - 
While  most  roadways  would  be 
reclaimed  and  revegetated,  some  would 
be  left  in  place  to  provide  acce.ss  to 
monitoring  wells.  In  addition, 
approximately  5  to  10  temporary 
drilling  pads  (25  ft  x  25  ft  x  1  ft)  would' 
be  required;  the  land  under  thess  pads 
would  be  reclaimed  and  revegetated  at 
the  conclusion  of  the  action.  Site  access 
road  construction  and  pad  installation 
activities  would  not  measurably  reduce 
the  flood  storage  capacity  of  the 
floodplain,  interfere  with  stream" flow, 
or  produce  hazardous  flood  velocities; 
therefore,  no  special  mitigative 
measures  would  be  required.  Best 
management  practices,  such  as  the 
placement  of  seals  on  the  monitoring 
wells  to  prevent  infiltration  of  surface 


water  and  the  mixing  of  ground  water, 
would  be  implemented  to  ensure  that 
only  minimal  amounts  of  disturbance  to 
the  floodplain  would  occur. 

Two  alternatives  to  the  proposed 
action  were  considered — no  action  and 
the  relocation  of  sampling  locations 
outside  of  the  floodplain.  Both 
alternatives  would  ensure  no 
disturbance  of  the  floodplain  but  would 
seriously  impact  efforts  to  characterize 
the  site,  result  in  an  unacceptable 
remedial  action  plan,  and  would  not  be 
protective  of  human  heaUh  or  the 
environment  because  the  nature  and 
extent  of  contamination  would  not  be 
fully  known. 

The  proposed  action  has  been 
designed  to  avoid  or  minimize  impacts 
to  the  100-year  floodplain  and  no 
adverse  impacts  to  the  floodplain  are 
expected  to  occur.  The  proposed  action 
does  confirm  to  applicable  State      ■ 
floodplain  standards.  DOE  will 
endeavor  to  allow  15  days  of  public 
review  after  publication  of  the  statement 
of  findings  prior  to  implementing  the 
proposed  action. 

Issued  in  Washington.  D.C.,  on  July  12, 
1994. 

James  W.  Wagoner, 

Acting  Director.  Office  of  Eastern  Area 
Programs,  Office  of  Environmental 
Restoration. 

IFR  Doc.  94-17896  Filed  7-21-94;  8:45  am) 
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Golden  Field  Office;  Notice  of  Financial 
Assistance  Award  to  Geothermal 
Resources  Council  . 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  financial  assistance 
award  in  response  to  a  non-competitive 
financial  assistance  application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(b)(2)  is  announcing  its  intention 
make  a  financial  assistance  award  to  the 
Geothermal  Resources  Council  to 
distribute  educational  material  and  to 
provide  a  service  to  the  geothermal 
community. 

ADDRESSES;  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd..  Golden. 
CO  80401,  Attention:  Ruth  E.  Adams, 
Contract  Specialist  or  at  (303)  275-4722. 
The  Contracting  Officer  for  this  action  is 
John  W.  Meeker,  and  the  Project  Officer 
is  Jeffrey  L.  Hahn. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  was  a  solicited  application. 
The  Geothermal  Resource  Council,  with 
headquarters  in  Davis.  California,  is  a 


non-profit  organization  incorporated  in 
the  state  of  California,  has  been  funded 
in  the  past  by  the  DOE-Geothermal 
Program  Office  through  a  contract  with 
Sandia  National  Laboratory.  However, 
the  Department  believes  that  since  this 
effort  is  intended  to  benefit  the  United 
States  public,  that  a  grant  mechanism  is 
a  more  appropriate  method  of  providing 
funding.  Competition  for  this  effort 
would  have  an  adverse  effect  on 
continuity  and  completion  of  the 
activities. 

The  programmatic  evaluation  [see  10 
CFC  600.7(b)(2)(ii)(D)]  completed  for 
this  proposal  resulted  in  a 
recommendation  to  fund  this 
application  for  the  following  reasons: 

The  proposed  project  willcontribute 
to  the  DOE  mission  of  "*  *  *  providing 
the  scientific  and  educational 
foundation  and  technology  •  *  • 
necessary  to  achieve  efficiency  in 
energy  use,  diversity  in  energy  sources, 
and  access  to  technical  information 
*   *   *"  (quotation  from  the  Energy 
Mission  Statement).  The  Geothermal 
Resources  Council  (GRC)  will  do  this  by 
providing  services  to  support  the 
geothermal  industry  through  various 
activities  and  projects  that  are  described 
below. 

Through  this  financial  assistance  the 
GRC  (a  non-profit  organization)  will  be 
able  to  continue  to  act  as  a  focal  point 
for  the  geothermal  industry.  The 
objectives  for  this  grant  are  as  follows: 

(1)  Develop  Geothermal  Poster— The 
poster  will  show  the  major  components 
of-geothermal  resource  development: 
history  occurrence,  exploration, 
production,  utilization,  potential  and  its 
environmental  advantageous.  The  poster 
will  be  distributed  to  Junior  and  Senior 
high  school  and  college  students. 

(2)  GRC  Annual  Meeting— The  DOE 
would  be  a  sponsor  for  the  annual  GRC 
meeting  where  papers  are  presented  and 
tliscu.ssed.  At  the  1993  annual  GRC 
meeting,  there  were  approximately  600 
registered  attendees  and  60  vendors. 

(3)  Drilling  School— Well  Control 
Course — This  course  will  certify 
regulators  in  well  control,  thereby 
helping  to  ensure  geothermal  drilling 
operations  are  conducted  in  an 
environmentally  sound  manner. 

(4)  Expansion  of  the  GRC  On-line 
Librar}'— The  current  database  will  be 
enlarged  by  adding  new  citations  and 
increasing  the  keywords  that  can  be 
searched  for.  The  library  will  "be  a 
valuable  tool  for  the  geothermal 
community. 

(5)  Geotnermal  Heat  Pump  Training 
Center— Provide  the  seed  money  to 
design  and  construct  a  heat  pump 
training  center.  The  training  center 
vvould  be  used  to  train  dealers. 


architects,  engineers,  students,  etc.  on 
topics  such  as  Heating  Ventilation  and 
Air  Conditioning  (HVAC)  basics  of  heat 
pumps,  HVAC  heat  pump  installation 
and  service  and  ground  loop 
installation.  The  Geothermal  Heat  Pump 
Training  Center  would  only  be  used  for 
training  purposes,  no  research  will  be 
conducted  at  this  site.  The  majority  of 
the  funding  will  be  provided  by  utilities 
and  heat  pump  manufacturers. 

(6)  World  Solar  Summit— Two  GRC 
representatives  will  attend  the  World 
Solar  Summit  in  Barcelona,  Spain  with 
the  purpose  of  establishing  and 
maintaining  foreign  governmental  and 
industrial  contacts  that  are  critical  for 
the  U.S.  geothermal  export  program. 

The  probability  of  meeting  the 
objectives  listed  below  are  very  high, 
given  that  the  GRC  has  been  successful 
in  the  past  for  similar  endeavors. 

The  staff  of  the  Geothermal  Resources 
Council  is  uniquely  qualified  to  provide 
this  service.  The  GRC  Staff  is  well 
known  and  respected  throughout  the 
geothermal  industry. 

The  GRC^  base  of  operations  is  in  an 
office  that  is  fully  capable  of  meeting 
their  needs. 

The  budget  proposed  for  the 
anticipated  work  was  reviewed  and  is 
considered  to  be  appropriate  and 
adequate. 

The  major  public  benefit  to  be  derived 
from  the  projects  and  activities  are 
providing  educational  material  to 
various  stakeholders  (i.e.,  students, 
teachers,  utilities,  industry,  and  the 
public),  and  a  technology  transfer 
service  to  the  geothermal  community. 
The  services  that  are  being  provided 
through  this  grant  are:  Forums  for 
presentation  and  discussion  of  topics  of 
general  interest  to  the  geothermal 
community;  an  educational  program  to 
keep  well  regulators  updated  and 
certified,  expansion  of  an  on-fine  library 
which  provides  access  to  publications 
on  geothermal  energy,  as  well  as  a  list 
of  geothermal  power  plants  worldwide 
and  a  list  of  vendors  of  U.S.  geothermal 
goods  and  services,  assistance  in 
providing  a  training  center  for 
geothermal  heat  pumps  which  is  a  very 
efficient  method  of  heating  and  cooling 
buildings,  and  help  in  promoting  the 
exportation  of  U.S.  goods  and  services. 

The  services  provided  through  the 
proposed  grant  are  vital  and  strongly     . 
support  the  geothermal  program's 
direction  and  objectives.  The 
Geothermal  Resources  Council,  a 
Section  501  (c)(3)  organization,  is 
uniquely  qualified  and  positioned  to 
perform  the  above  mentioned  tasks 
since  the  GRC  is  an  accepted  and 
respected  industry  organization.  The 
GRC  has  established  an  information 
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Clay  Street— Rm  1060  N.  Oakland.  CA 
94612-5219. (510)  637-1932. 

Dated:  July  6. 1994. 
lohn  W.  Meeker, 

Chief.  Procurement. 
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Chicago  Operations  Office 

Acceptance  of  an  Unsolicited 
Application,  University  of  Maryland 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Acceptance  of  an 
Unsolicited  Application. 

SUMMARY:  The  Department  of  Energy 
(DOE).  DOE  Chicago  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rule.  10  CFR 
600.14(f).  it  intends  to  award  a  grant 
based  on  the  acceptance  of  an 
unsolicited  application  to  the  University 
of  Maryland  at  College  Park.  The 
objective  of  the  work  provided  by  this 
grant  is  to  quantify  the  potential 
Electrohydrodynamic  (EHD)  technique 
for  heat  transfer  enhancement  of  in-tube 
condensation  and  in-tube  evaporation 
processes  of  selected  ozone-safe 
refrigerants  and  refrigerant  mixtures. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Noel.  EE-422,  Department  of 
Energy,  Office  of  Building  Technologies. 
1000  Independence  Ave..  S.VV.. 
Washington.  D.C.  20585.  (202)  586- 
9130. 

SUPPLEMENTARY  INFORMATION:  The 
University  of  Maryland  at  College  Park 
has  the  necessary  personnel,  facilities, 
and  other  resources  to  fully  perform  the 
work  set  forth  in  the  grant.  Currently, 
this  university  is  the  only  known  group 
that  has  ongoing  research  especially  in 
the  EHD  augmentation  of  heat  transfer 
in  heat  exchanger.  Within  the  last  six 
years  the  university  has  maintained  a 
comprehensive  computer  search  of 
EHI>-enhancement  technology  world- 
wide and  the  state-of-the-art  equipment 
for  use  in  EHD  and  Chlorofluorocarbons 
(CFC)  substitute  research.  This 
University  also  developed  a  unique  and 
innovative  theoretical  computer  models 
to  analyze  the  effects  of  new  EHD 
configuration  and  effects.  This 
application  is  meritorious  based  on  the 
general  evaluation  that  it  will  support  a 


DOE  mission  for  the  research  and 
development  of  highly  efficient 
alternatives  to.  and  substitutes  for. 
environmentally  harmful  CFC  and  CFC- 
dependent  euipment  used  in 
refrigeration  application  and  that  it  is 
relevant  to  the  general  public  purpose  of 
support  in  the  areas  of  reducing  the 
effects  of  stratospheric  ozone  depletion. 
This  application  represents  unique  and 
innovative  idea,  method  and  approach 
which  would  not  be  eligible  for 
financial  assistance  under  a  recent, 
current,  or  planned  solicitation,  and. 
DOE  has  determined  that,  a  competitive 
solicitation  would  be  inappropriate.  The 
project  period  for  this  grant  renewal  is 
for  a  twenty-four  month  period  expected 
to  begin  /August  1. 1994.  DOE  plans  to 
provide  funding  in  the  amount  of 
$206,000.00  for  this  project  period. 

Issued  in  Chicago.  Illinois,  on  jvrly  1.  1994 
Timothy  S.  Crawford. 

Assistant  Manager  for  Human  nesoiirces  and 

Administration. 

|FR  Doc.  94-17895  Fih^d  7-21-94:  8:45  am] 

BJLUNG  CODE  6450-01-M  '—    '    '^ 


Office  of  Hearing  and  Appeals 

Cases  Filed  the  Week  of  May  20 
Through  May  27, 1994 

During  the  Week  of  May  20  through 
May  27. 1994.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  ser\ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20o85. 

Dated:  July  18. 1994 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  l\4ay  20  through  May  27,  1994) 


Date 


May  23,  1994 


Name  andlocation  of  applicant 


Cowles  Publishing  Company,  Spokane,  WA 


Case  No. 


LFA-0381 


May  24,  1994 


Do. 


Ivan  J.  Broussard,  Idaho  Falls,  ID 


Keel  Corporatior.  Walnut  Creek,  CA 


Do.. 


Do.. 


LFA-0383 


LFA-0382 


Texpar  Energy,  Inc..  Waukesha,  Wl 


Williams  &  Trine,  P  C 


May  26,  1994 


Do.. 


LEE-0n9 


LFA-0384 


Do.. 


Do.. 


Billy  Bridewell,  William  J.  Cobb,  et  al.,  Wash- 
ington, DC. 


King  Petroleum.  Inc.  et  al.,  Washington,  DC  . 


Kect  Corporation.  Walnut  Creek,  CA 


LEF-0126 


Kect  Corporation,  Walnut  Creek,  CA 


LEF-0125 


LFA-0385 


LFA-0386 


Type  of  sutxiommission 


Appeal  of  an  information  request  denial.  If  granted:  The  May 
4,  1994  Freedom  of  Information  Request  issued  by  the 
Office    of   Communications   would   be    rescinded,    and 
Cowles   Publishing  Company  wouW  receive  access  to 
records  pertaining  to  the  names  of  pnsoners  who  partici- 
pated in  radiation  experiments  at  the  Washington  State 
Penitentiary  in  Walla  Walla  funded  and  supervised  by  the 
U.S.  Atomic  Energy  Commission. 
Appeal  of  an  information  request  denial.  If  granted;  The  May 
18,  1994  Freedom  of  Information  Request  Denial  issued 
by  the  Idaho  Operations  Office  would  be  rescinded,  and 
Ivan  J.  Broussard  woukj  receive  access  to  an  alleged 
complaint  made  by  Lens  Master  (DOE  sutxontractor)  to 
DOE-ldaho  sometime  in  March  1994. 
Appeal  of  an  information  request  denial.  If  granted:  The 
April  25.  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  Richland  Operations  Office  would  be  re- 
scinded and  Keci  Corporation  wouW  receive  access  to  all 
documents    Including    any    attachments    sutxnitted    by 
George  Lengas  to  the  DOE  in  reference  to  Kaiser  Engi- 
neers Hanford  Company's  compliance  with  Washington 
State  Regulations  for  corporations  performing  engineennq 
in  the  State  of  Washington. 
Exception  to  the  reporting  requirements.  If  granted:  Texpar 
Energy,  Inc.  would  not  be  required  to  file  Form  EIA-782B, 
"Resellers'/Retailers   Monthly   Petroleum   Product  Sales 
Report"  and  EIA-782C.  "Monthly  Report  of  Petroleum 
Products  Sokj  Into  States  for  Consumption." 
Appeal  of  an  information  request  denial.  If  granted:  Williams 
&  Trine,  P.O.  would  receive  access  to  all  files  records, 
documents,  data,  materials,  charts,  bills,  statements,  cor- 
respondence, contracts,  and  any  other  information  in  any 
form  in  DOE  custody  or  control  pertaining  to  the  transpor- 
tation of  hazardous  waste  materials  from  Rocky  Flats  to 
the  Cotter  Corporation  facility  in  Can  City.  Colorado  from 
1 970  to  the  present. 
Implementation  of  special  refund  procedures.   If  granted: 
The  Office  of  Hearings  and  Appeals  woukJ  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205,  Subpart  V,  in  connection  with  the  Fetxuary  14,  1987 
Compromise  Settlement  Agreement  with  The  Department 
of  Justice  entered  into  with  Billy  Bridewell,  William  J 
Cobb  et  al. 
Implementation  of  special  refund  procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  would  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205,  Subpart  V,  in  connection  with  the  July  29,  1988  Re- 
medial Order  issued  to  King  Petroleum,  Inc.  et  al. 
Appeal  of  an  information  request  denial.  If  granted;  Keci 
Corporation  woukj  receive  access  to  DOE  information  re 
garding  any  violation  of  Federal  or  DOE  regulations  by 
Lawrence  Livermore  National  Laboratory  from  1988  to 
present 
Appeal  of  an  information  request  denial.  If  granted:  Keci 
Corporation  would  receive  access  to  DOE  information,  re- 
garding an  Inspector  General  Investigation  of  small  bus>- 
ness  contracting  issues  at  Lawrence  Livermore  National 
Latx>ratories. 


Refund  Applications  Received 

Week  of  May  20.  1994  through  May  27,  1994 


Date  received 


5/23/94 
5/25/94 

5/25/94 
5/27/94 


Name  of  refund  proceeding/name  of  refund  applicant 


John  Eggers  Fuel  Inc 

Transamerica  Airlines,  Inc. 

Delta  Air  Lines.  Inc 

Jorge  R.  Ruiz  

Bob  Foy  Dealer 


Case  No. 


RF300-21791 

RF344-7 

RF344-8 

RF349-8 

RF342-326 


37474 


Federal  Register  /  Vol.  59.  No.  140  /  Friday.  July  22.  1994  /  Notices 


Refund  Applications  Received— Continued 

Week  of  May  20.  1994  through  May  27.  1994 


Da  e  received 


Narne  of  refund  proceeding/name  of  refund  appltcant 


Case  No. 


5/27/94 

5/20/94  thru  5.'27'94 


A.TDerican  Airlines,  Inc 

Coide  Oil  Refund.  Applications  Recfeived 


&2a94  thru  5.27/94  .. .. 


Texaco  Oil  Refund,  Applications  Received 


RF344-9 

RF272-95737 

thru 

RF272-96094 

RF321-20985 

thru 

RF321 -20999 
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Cases  Filed  the  Wefek  of  May  27 
Through  June  3. 19P4 

Office  of  Hearings  ^nd  Appeals 


.f 


During  the  Week 
June  3. 1994.  the  appeal 
applications  for  oth 


May  27  through 
sand 
r  rehef  listed  in  the 


Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
ser\'ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  ot 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  D.C.  20585. 

July  18. 1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  27  through  June  3.  1994] 


Date 


Nanne  and  kx^tlon  of  applicant 


Case  No. 


Type  of  SutMDission 


May  31.  1994 


Do 


A.  Vk  torian.  Nottingham.  England 


June  2.  1994 


Prerr  er  Industrial  Corporation.  Washington. 
DC 


John  Gilmore.  Berkeley.  CA 


LFA-0387 


RR272-131 


LFA-0388 


Appeal  of  an  information  request  denial.  If  granted:  The 
April  6.  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  Declassification  wrouW  be  rescinded, 
and  Dr.  A.  Victorian  would  receive  access  to  certain  DOE 
information. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  granted:  The  August  26,  1992  Decision  and 
Order  (Case  No.  RF272-75856)  issued  to  Premier  Indus- 
tries Corporation  would  be  modified  regarding  ttie  firm's 
Application  for  Refund  submitted  in  the  crude  oil  refund 
proceeding. 

Appeal  of  an  information  request  denial.  If  granted:  The  May 
2,  1994  Freedom  of  information  Request  Denial  issued  by 
Albuquerque  Operations  Office  would  be  rescinded,  and 
John  GilfTX>re  wouW  receive  access  to  all  agency  records 
which  pertain  to  the  Clerver  conferencing  technology  cre- 
ated by  the  SarKlia  National  Latx>ratories. 


Refund  Applications  Received 

(Week  of  May  27  to  June  3,  1994] 


Date 


Name  of  firm 


Case  No. 


5.'27/94  thru  6;3/94 


5/31/94 
S'31/94 
5/31/94 
5'31'94 
5/31/94 
5/31/94 
6/2'94  .. 


Crude  Oil  Refund.  Applications  Received 


Farmland  Industnes  

Amoco  Corporation 

Redigas,  Inc 

North  Central  Put)lic  Service 
Pyramid  Distritxiting  Co..  Inc 

Great  Plains  Gas  

Ray  &  Eddie's  Gulf  


RF272-96095 

thru 
RF272-96179 
RF248-8 
RF24&-9 
RF248-10 
RF24a-1 1 
RF248-12 
RF248-13 
RF300-96174 
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(FR-Doc.  94-17898  Filed  7-21-94,8:45  am) 
Bli.i.(NG  CODE  6450-01-4> 


Office  of  Hearing  and  Appeals 

Cases  Filed  the  Week  of  June  3 
Through  June  10, 1994 

During  the  Week  of  June  3  through 
June  10,  1994,  the  appeals  and 
applications  for  e.xception  or  other  relief 


listed  in  the  Appendi,x  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an-aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C.  2058.'). 

Dated:  July  18,  1994. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  By  The  Office  of  Hearings  and  Appeals 

[Week  of  June  3  Through  June  10.  1994] 


Date 


Jtne  9,  1994  .. 


June  7,  1994 


June  6,  1994  .. 


Name  and  location  of  applicant 


Johnson  Oil  Company,  Gaston,  IN 


Teresa  R.  Longstreet,  ThomasviPe,  GA 


The  OutpostStation'Outpost  Country   Store, 
Phelan.  CA. 


Case  No 


LEE-0121 


LFA-0389 


LEE-0120 


Type  of  submission 


Exception  to  the  reporting  requiren>ents.  If  granted:  Johnson 
Oil  Company  would  not  be  required  to  file  Form  EIA- 
7828,  "Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Repon." 

Appeal  of  an  information  requst  denial.  If  granted:  The  May 
23,  1994  Freedom  of  Information  Request  Denial  issued 
by  the  Oak  Rkjge  Operations  Office  wouW  be  rescinded 
and  Teresa  R.  Longstreet  woukJ  recerve  access  to  infor- 
mation concerning  medical  records  of  her  grandfather 
Baldwin  Cribb. 

Exception  to  the  reporting  requirements.  If  granted:  The 
Outpost  Station/Outpost  Country  Store  woukJ  not  be  re- 
quired to  file  Form  EIA-782B.  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales  Report." 


Refund  Applications  Received 


Date  received 


6/3/94  thru  6/10/04 


6/a'94 
6/8/94 
6/8/94 
6/a'94 
6/8/94 
6/8/94 
6/8/94 


Name  of  refund  proceeding/name  of  refund  application 


Crude  Oil  Refund,  Applications  Received 


Kem  Oil  &  Refining  Company  

Amerkan  Synthetk;  Rubt>er  Corp 

Bellamy  Brothers,  Inc  

Schnee-Morehead,  Inc  

Delta  Airtines/Wesfern  Airline 

Western  Asphalt,  Inc  

Warren^  Transportation 


Case  No. 


RF272- 
96180    • 
thru 
RF272- 
96517 
RF345-26 
RF351-17 
RF351-18 
RF351-19 
RF344-10 
RA272-59 
RC272-237 


IFR  Doc.  94-17902  Filed  7-21-94;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decisions  and 
Orders  the  Week  of  May  2  Through 
May  6,  1994 

During  the  Week  of  May  2  through 
May  6,  1994,  the  proposed  decisions 
and  orders  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 


proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
n:ceives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  mu.st  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 


the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
objections  within  30  days  of  the  date  of 
service  of  the  proposed  decision  and 
order.  In  the  statement  of  objections,  the 
aggrieved  party  must  specify  each  i.ssue 
of  fact  or  law  tJiat  it  intends  to  contest 
in  any  further  proc-eeding  involving  the 
exception  mater. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  lE-234,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  Federal 
holidays. 
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Dated:  ]u>y  18. 1994 
George  B.  Bntamj, 

Director,  Office  of  Hearings  and  Appeals. 

Reporting  Requireme  nts 

IVoodman-Iannetti  0\  i  Company,  Great 
Bend.  KS.  LEE-Ol 04 
VVoodman-Iannetti  3il  Company  filed 
an  Application  for  Ex  option  requesting 
exception  relief  from  he  requirement 
that  the  firm  file  the  E  nergy  Information 
Administration  (EIA) 
"Annual  Survey  of  D(  mestic  Oil  and 
Gas  Reserves."  In  con  >idering  the 
Application  for  Excep  lion,  the  DOE 
tentatively  found  that  the  firm  was  not 
adversely  afliacted  by  he  reporting 
requirement  in  a  way  that  vras 
significantly  different  than  the  burden 
by  similar  reporting  firms.  Accordingly, 
on  May  3, 1994,  the  D  OE  issued  a 
Proposed  Decision  an  1  Order 
determining  that  the  t  xception  request 
should  be  denied. 

Hunt  Oil  Co.,  Pierce.  ID.  LEE-0086 

Hunt  Oil  Co.  filed  a  i 
Exception  to  relieve  i1 
requirement  to  prepar  i 
E1A-782B  with  the  D(  )E 
Information  Administration 
1994.  the  Etepartment  of  Energy 
a  Proposed  Decision  a  nd 
tentatively  concluded 
request  should  be  gnu  ited 
Hunt  be  relieved  of  it< 
requirement  until  Au 

jFR  Doc  9-1-17904  Filec<7-21-94;  8:45  am 
BILUNG  OOOC  64S0-01-P 


Issuance  of  Decision  > 
WeekofMay16Throiigh 


During  the  week  of 
May  20, 1994.  the  dec 
summarized  below  w 
respect  to  application 
other  relief  filed  with 
Hearings  and  Appeals 
of  Energy.  The  folio*, 
contains  a  Ust  of  subn 


<;o. 


et  al  

Gulf  »1 


Atlantic  RtchfieW  Compaify/Sei 
Dallas  Carriers  Corp 
Enron  Cc.p./Conctio  Butane 

Saxon  Od  Company 

FaulkneriDoncrete  Pipe 

Gult  Oil  CorpVCharles  Ni|)ten 

Charles  Niblett  Gutf  »2 

Charles  Nibtett  Gij«  »3 

Charles  Nitjtett  Gulf  »4 

Gutf  CW  CorpJFrankJin  Li^iestone 

Girtf  Oil  Co<pJOWat>orra 

Mitchell  Welding  Supply 

Taylor  &  Anderson  Towir^ 

Texaco  lnc./Highway  69 

Texaco  lnc./Murph's 

Kae^'s  Sur>set  Texaco 

Union  Cartxde  Industrial  ^ses  Irx;.  et  aJ 


Texico 


ApphcaUon  for 
from  the 
and  file  Form 
Energy 

On  May  3. 
issued 
Order  which 
that  the  exception 

in  part  and 
reporting 
ust  1.  1994. 


and  Orders  the 
May  20, 1994 


^ay  16  through 
sions  and  orders 
( re  issued  with 
for  refund  or 
he  Office  of 
of  the  Department 

summary  also 
issions  that  were 


w;ng 


dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Supplemental  Order 

341  Tract  Unit  of  the  CitroneUe  Field.  5/ 
18/94,  LFX-W08 
The  EXDE  issued  a  Decision  and  Order 
concerning  the  disbursement  of  an 
escrow  fund  made  available  as  a  result 
of  the  termination  of  exception  relief 
issued  to  The  341  Tract  Unit  of  the 
Citronelle  Field.  The  escrow  fund, 
which  is  continuing  to  accrue  interest, 
totals  approximately  $131  milUon.  OHA 
decided  that  refiners  as  a  group 
absorbed  5.4  percent  of  the  cost  of  that 
exception  relief.  Each  refiner  listed  on 
the  Entitlements  List  for  November  1980 
will  receive  an  allocable  share  of  the 
escrow  fund  based  on  its  percentage  of 
runs  to  stills  during  that  month. 
Refiners'  final  refunds  will  be  based  on 
the  5.4  percent  absorption  rate. 

Refund  Applications 

Enron  Corporation/Odessa  L.P.G. 

Transport.  Inc.,  5/17/94,  RF340-95 
Odessa  L.P.G.  Transport,  Inc.  (Odessa) 
submitted  an  Application  for  Refund  in 
the  Enron  Corporation  refund 
proceeding.  The  DOE  found  that  Odessa 
had  proved  that  it  was  injured  with 
respect  to  Enron  propane  that  it 
purchased  and  resold  during  the  period 
June  1974  through  January  1981. 
Accordingly,  the  DOE  granted  Odessa  a 
principal  refund  of  $116,781  for  this 
product  and  accrued  interest  of  $47,635. 
The  total  refund  granted  to  Odessa  was 
$164,416. 

The  Goodwar  Tire  &■  Rubber  Company, 
5/18/94,  RF272-89582.  RR272-92 
Goodyear  Tire  &  Rubber  Company 
(Goodyear),  a  major  manufacturer  and 
retailer  of  tires  and  industrial  rubber 
products,  filed  a  Motion  for 
Reconsideration  of  a  Decision  and  Order 
that  denied  in  part  a  crude  oil  refund 
application  it  had  filed.  In  its 
reconsideration  request,  Goodyear 
argued  that  the  DOE  had  erroneously 


denied  it  a  refund  with  respect  to  its 
purchases  of  specified  products.  The 
DOE  rejected  Goodyear's  arguments 
with  respect  to  all  the  products  except 
isoprene.  Although  the  DOE  determined 
that  isoprene  was  not  an  eligible 
product,  the  DOE  further  determined 
that,  for  certain  purchases,  Goodyear 
had  rebutted  the  end-user  presumption 
of  injury,  i.e..  the  presumption  that  the 
isoprene  supplier,  as  the  end-user  of 
eligible  products  used  to  make  isoprene, 
is  presumed  injured  by  crude  oil 
overcharges.  The  DOE  based  the  latter 
determination  on  Goodyear's  showing 
that  for  a  portion  of  the  refund  period, 
one  of  Goodyear's  isoprene  suppliers 
had  increased  isoprene  prices  to 
Goodyear  based  on  a  dollar  for  dollar 
increase  in  its  crude  oil  costs  and. 
therefore,  that  for  those  purchases  - 
Goodyear  bore  the  impact  of 
overcharges  attributable  to  isoprene 
feedstocks.  The  DOE,  therefore,  granted 
Goodyear  an  additional  crude  oil  refund 
in  the  amount  of  $3,554. 

The  DOE  also  considered  two  other 
products  for  which  Goodyear  had 
previously  sought  a  crude  oil  refund  but 
which  the  DOE  elected  to  defer  in  its 
earlier  decision  pending  the  submission 
of  additional  evidence  by  Goodyear.  The 
two  products  at  issue  were  butadiene 
and  petroleum  wax.  After  reviewing  the 
evidence  and/or  arguments  Goodyear 
had  presented,  the  DOE  determined  that 
Goodyear  had  failed  to  demonstrate  that 
the  products  in  question  had  been 
produced  in  a  crude  oil  refinery. 
Accordingly,  the  DOE  concluded  that 
those  products  were  not  eligible  for  a 
crude  oil  refund. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


rvice  Center  Supply,  Inc. 
Company 


Co  etal  . 
defining  Company 
(kJ.  ...„ 


exaco  et  al 


RF304-14009 

05/16/94 

RF272-67828 

05/17/94 

RF340-135 

05/17/94 

RF340-147 

RF272-93827 

05/20/94 

RF300-15561 

05/17/94 

RF300-15562 

RF300-15563 

RF300-15564 

RF3OO-20754 

05,'20/94 

RF300-20005 

05/18/94 

RC272-230 

05/1  a'94 

RF272-77180 

05l2Oi9A 

RF321-6919 

05/20/94 

RF321 -20472 

05/17/94 

RF321-20979 

RF272-92548 

05/17/94 
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Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Andre's  Beacon  

Arlen  &  Eunice  Rude , 

Comonf  Texaco  

Consumer  Co-Op  Association 

Creed's  Texaco  

Criswell's  Texaco  Service  

Farmers   Co-Op   Elevator   of 

Wanda. 
Farmers  Cooperative  Society 

«1. 
Farmers  Elevator  Cooperative 

Co. 
Farmers  Elevator  Cooperative 

Frederick's  Arco 

Gressett's  Texaco  «3 

Interstate  Texaco  ..„ 

J.W.  Drilling  

Johnson's  Texaco  Service  ... 

Keen  Inc 

LaClede  Gas  Company  

OMI  Corp 

Prima  Asphalt,  Inc 

Ray  Baranoski's  Texaco 

Stan's  Texaco 

Utility    Board— City    of    Key 

West. 


Case  No. 


RF238-143 

RR272-105 

RF321-18935 

RF32 1-20023 

RF321-18980 

RF304-15078 

RF272-95161 

RF272-95185 

RF272-95093 

RF272-95061 
RF304-15147 
RF304-15077 
RF321-18936 
RF32 1-20978 
RF321- 18975 
RF304-13315 
RF321-20025 
RF321-19912 
RF32 1-20022 
RF321-19840 
RF321-19463 
RF321-20031 


Copies  of  the  full  text  of  these 
decisions  and  orders  nre  available  in  the 
Public;  Reference  Roorfi  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  S.VV.,  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  l:On  p.m.  and  3:00  p.m.,  except 
federal  holidays.  They  are  ai.so  nvailal)le 
in  Energy  Management:  Federal  Energy   ■ 
Guideline'',  a  i.ommercially  puhlislied 
loose  leaf  reporter  system. 

Dated:  July  19.  imA. 
George  B.  Breznay, 

Director.  Offi(e  nf  Hf-ai inf>s  unci  Apfymlf,. 
|FK  Doc.  94-17900  Fili-ii  7-21-94:  8:4'>i«rr! I 
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Issuance  of  Decisions  and  Orders  the 
Week  of  May  23  through  May  27, 1994 

During  the  week  ol  May  23  llirough 
May  27,  1994,  the  decisions  and  orders 
summarized  below. were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  followiiig  summary  also 
contains  a  list  of  submissions  that  were 


dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeal 

Akin.  Gump.  Strauss.  Hauer  &  Feld.  51 
26.^94,  LFA-0368 
Akin  Gump.  Strauss,  Hauer  &  Feld 
(Akin  Gump)  filed  an  Appeal  from  a 
d'etermination  issued  by  the  FOI  and    . 
Privacy  Acts  Branch,  Reference  and 
Information  Management  Division  of  the 
Department  of  Energy  (DOE 
Headquarters)  in  response  to  a  request 
from  Akin  Gump  under  the  Freedom  of 
Information  Act  (FOIA).  Akin  Gump 
sought  the  U.S.Russia  Highly  Enriched 
Uranium  Purchase  Agreement  signed  by 
President  Bill  Clinton  and  Russian 
President  Boris  Yeltsin  (Purchase 
Agreement).  In  considering  the  Appeal, 
the  Office  of  Hearings  and  Appeals 
lound  that  DOE  Headquarters  performed 
an  adequate  search  for  the  Purchase 
Agreement.  Accordingly,  the  Appe.il 
was  denied. 

lntroductor>'  Order 

Wt'stmghouse  Hanford  Cnmponv.  5/26/ 
94,  LWZ-003t 

Westinghouse  Hanford  Company 
(WHC)  filed  a  Motion  to  Dismiss  the 
underlying  complaint  and  hearing 
n>quest  filed  by  Helen  "Gai"'  Ogle.sbee 
under  tht-  Department  of  Energy's 
Contrnctor  Employee  Protection 
Program.  10  C.F.R.  Part  708.  On  August 
24,  lf)92.  Oglesbee  filed  a  complaint 
under  Fart  708  with  the  DOE  Rii  hiand 
Field  Office  (DOE/RL)  which  was 
forwarded  to  the  Office  of  Contrarlor 
Employee  Protection  on  October  2. 
1092.  In  his  Decision,  the  Hearing 
Officer  found  that:  (1)  the  OCEP  Director 
did  not  ;ibiise  her  discretion  in 
ncrepting  Ogleshee's  complaint  as 
timely  filed:  (2)  it  was  unnecessarv  to 
d(!t«!rniine  whether  Oglesbee  s 
( on)piaint  specifirially  mot  ea(  h  of  the 
«.riteria  outlined  in  10  C.F.R.  §708.6, 
sinc:e  the  decision  to  ac  cepi  a  (  omplaint 
is  ( le.Tr!v  within  the  discretion  ol  the 
OCEP;  (3)  WJIC  was  not  prejudiced  by 
tlie  OCEPs  acceptance  of  the  complaint. 
A(.(  ordingly.  WHC's  Motion  was 
denied. 

Implementation  of  Special  Refund 
Procedures 

Cniinty  Fuel  Company,  L\C.,  5'24/94. 

iI:F-noi5 


The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $38,214.98,  plus  accrued 
interest,  in  alleged  overcharges  obtained 
from  County  Fuel  Company,  Inc.  These 
funds  were  remitted  to  settle  possible 
pricing  violations  in  its  sales  of  motor 
gasoline  during  portions  of  1979  and 
1980.  The  DOE  determined  that  these 
funds  will  he  distributed  in  accordance 
with  the  DOE  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  Accordingly.  Applications  for 
Refund  will  he  accepted  from  any  party 
who  purchased  refined  petroleum 
products  during  the  specified  periods. 
March  1.  1979  through  March  18. 1980. 
The  specific  information  to  be  included 
in  Applications  for  Refund  is  included 
in  the  Decision. 

Refund  Application 

.\ational  Rnilrnad  Passenger 

Corporation.  5/27/94.  RF272-21241 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  the  National  Railroad 
Passenger  Corporation  (Amtrak)  in  thf 
«:rude  oil  overcharge  special  refund 
proceeding  being  conducted  bv  the  DOE 
under  10  C.F.R.  Part  205.  Subpart  V 
The  DOE  determined  that  the  refund 
claim  was  meritorious  and  granted  a 
refund  of  $335.5.54.  The  DOE  denied  thi' 
Objec  tioiis  filed  by  a  group  of  States, 
finding  that  the  econometric  data 
submitted  by  the  States  did  not  rebut 
the  presumption  that  the  Applii.ant  was 
injured  by  the  crude  oil  overcharges.  In 
addition,  the  DOE  denied  the  Objer tions 
filed  by  a  group  of  Utilities, 
Transporters,  and  Manufacturers, 
finding  that  (1)  Even  if  Amtrak  were  a 
government  authority,  it  woidd  still  be 
eligible  for  a  refimd  for  its  own 
piin;ha.ses  of  refined  petroleum  produ(,ls 
and  (2)  because  ,'\mtrak  was  spec  ifi(  ally 
excluded  from  the  Settlement 
Agreement  docs  not  e.xclude  it  from  the 
DOEs  CTude  oil  refund  proceeding. 

Refund  Applications 

The  Office  of  Hearings  and  .^ppeaK 
issued  the  following  Decisions  and 
Orders  (:onc:erning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Dec:isions  and 
Orders  are  available  in  the  Public 
Referi'nc  e  Room  of  the  Offic:e  of 
Hearings  and  .Appeals. 


Name 


Atlantic  Richfield  Company/H.H.  irwin  Dist.  Co.  et  al 

City  of  Denham  Spnngs,  l-ouisiana  et  al 

Dunlop  Tire  Corporation  _____ 

Dunlop  Tire  Corporation 

Eau  Claire  Public  Schools  et  al 

General  Trailer  Company  et  al  .; ^. 


Case  No. 

Date 

RF304-13577 

05/24/94 

RF272-88624 

05/24/94 

RF272-16583 

05/23/94 

RD272- 16583 

RF272r82458 

05/25/94 

RF272-90523 

05'23'94 
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Name 


Case  No. 


Date 


\  i/est  Gulf 

Howard  Jackson  Gulf) 


GuU  CM  CorpVHoiiday 

Gulf  Oil  CorpJKeylock 

Gulf  OtI  Corp./Mr.  B'S 

Morwan  Trucking  Inc.  . 

Shell  Oil  Company/Ocebna  Terminal  Corporation 

Oceana  Terminal  Corporation 

St.  Lucte  BO.  of  Cnty 

Texaco  IncVHeber ' 

Texaco  (ncJRobert  R. 

Robert  R.  Wtese  -. 

Texaco  Ifxx/Shtptey  Oil 

Texaco  InciStuckeys  i 


Vaiky 


(Jommissn.  et  al 
Texaco  et  al 
\A'iese  et  al  


Company  et  al  .... 
CerUervHie  et  al 


RF300-14381 

05/25/94 

RF300-13466 

05/24/94 

RF300-20922 

05/24/94 

RF272-79581 

05/27/94 

RF31 5-7195 

05/26/94 

RF31 5-7228 

RF272-86676 

05/27/94 

RF321-19223 

05/27/94 

RF32 1-7680 

05/23/94 

RF321-7e82 

RF32 1-9293 

..     05/23'94 

RF321-7160 

05/26/94 

Dismissals 

The  folloHing subtnissions  were 
disniissed: 


Name 


nc 


California  Nevada  Gotten 

Tours. 

Chelsea  Airhft  

Cly  of  High  Roint  

Empona  Motor  Freight. 
Fowler  &  Wftams.  Inc 
Frurt      Growers      Exp^ss 

Compariy. 
George  Appel.  Inc  . 
Hudson  County  News  do 
Key  Line  Air  Freight.  Inc 
Mary  Jane  0«ney  .. 
Nevada      Central      Mt)tor 

Lines. 
Nevada  Transit.  Inc 

R.H.  Prentiss  Co 

Robert  Crocket  

Sevier  Valley  AVC  ... 
Srva  Truck  Leasing.  Inc 
W.H.  Hanna  &  Sons 


Case  No. 


RF272-89109 

RF272-89t13 
RF272-94027 
RF272-89177 
RF272-89121 
RF272-89124 

RF272-89126 

RF272-81313 

RF272-89183 

LFA-0369 

RF272-89132 

RF272-89133 
RF272-89227 
RF272-89224 
RF272-80462 
RF272-90643 
RF272-89V72 


Copies  of  the  full  t  >xt  of  thesf 
decisions  and  orders  are  available  in  tlu! 
Puhlit:  Reference  Ro<  m  of  the  Office  of 
Hearings  and  Appeal;.  Room  lE-234. 
Forrestal  Building,  1  K)0  Independence 
Avenue.  S.VV.,  Wash  ngton.  DC  20585. 
Monday  through  Fri(  ay.  betwee^n  the 
hours  of  1:00  p.m.  an  d  5:00  p.m.,  except 
federal  holidays.  Tht  y  are  also  available 
in  Energy  Manngemt  it:  Ffdnrnl  Energy 
Guidelines,  a  comme  xaally  published 
loose  leaf  reporter  s\  ;tem. 

Datfd:  July  18,  1994. 
George  B.  Breznay, 
Dim-tor.  Office  ofHtxir 
|FKD<k:.  94-1 7899  Filf 
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fiaand  Appfalar 
7-21-94:  8:45  a.m. 


Federal  Energy  Regulatory 
Commission 

(Project  Nos.  1417-001, 1835-013] 

Central  Net>raska  Public  Power  and 
Irrigation  District  Nebraska  Public 
Power  District;  Notice  Extending  Time 
to  Comment  on  Revised  Draft 
Environmental  impact  Statement 

July  18.  1994. 

On  April  1,  1994,  the  Commission 
issued  a  revised  draft  environmental 
impact  statement  (RDEIS)  on 
applications  for  relicensing  the  Kingsley 
Dam  Project  No.  1417  and  the  North 
Plate/Keystone  Diversion  Dam  No.  1833. 
These  two  hydropower  projects  are 
located  on  the  North  Platte.  South 
Platte,  and  Platte  Rivers  in  Nebraska. 
Comments  on  the  RDEIS  are  currently 
due  on  July  25,  1994. 

Several  parties  have  filed  motions 
requesting  or  supporting  an  extension  of 
time  to  comment  on  the  RDEIS.  Interior 
seeks  an  extension  until  August  12. 
1994,  to  submit  comments  on  the  RDEIS 
tliat  will  incorporate  puls&  flow 
recommendations  to  be  included  in  its 
revised  recommendations  under  Seclion 
10(j)  of  the  Federal  Power  Act.  EPA 
reque.sts  a  conference  on  water  quality 
issues  pursuant  to  its  EIS  review 
authority,  and  seeks  a  further  extension 
of  the  comment  f>eriod  on  the  RDEIS  to 
September  8.  1994,  to  permit  the 
conference  to  be  held. 

Interior  states  that  the  pulse  flow 
recommendations  are  its  highest  priority 
and.  toge;ther  with  its  other  Suction  10(j) 
recommendations,  will  form  the  basis 
for  formal  consultation  with  the 
Commission  under  Section  7  of  the 
Endangered  Species  Act.  Iii  view  of  thf 
potential  significance  of  Interior's 
recommendations  in  these  proceedings, 
the  extension  is  reasonable  and  will  be 
granted.' 


'  llc(.€iiise  all  p.irlics  will  benefit  from  a  protn|ii    ' 
nilinR  and  it  appears  that  no  prejudico  will  result. 
this  notice  is  bring  issued  in  advance  of  the  u.suat 
15-<iiiy  p»'riod  for  answers  to  Interior's  motion.  See 
18  CKK  S»  3«5.2iaid).  After  reviewing  the  parties' 


EPA  States  that  a  conference  is  needed 
to  assist  the  parties  in  evaluating  the 
RDEIS  and  to  discuss  issues  relatud  lb 
water  quality,  such  as  minimum  flows 
to  meet  water  quality  temperature 
standards  and  the  Commission's  rol« 
under  Section  401  of  the  Clean  Water 
Act.  However,  by  letter  dated  July  12. 
1994.  Governor  Nelson  of  Nebraska 
questioned  the  need  for  a  conferent* 
and  informed  the  Commission  that  the 
State  has  no  plans  to  change  or 
Teconsider  its  Section  40.1  certificatirtns 
for  these  projects.  In  view  of  the  general 
nature  of  EPA "s  request,  the  advanced 
stage  of  these  proceedings,  and  the 
information  pre.sented  in  Governor 
Nelson's  letter,  the  Commission  staff  has 
determined  that  there  is  no  need  for  a 
conference  on  water  quality  issues  as 
part  of  the  EIS  process. 

The  comment  period  on  the  RDEIS  is 
extended  to  August  12, 1994.  Anyone 
wishing  to  comment  in  writing  on  the 
RDEIS  must  do  so  by  that  date. 
Comments  must  be  filed  with  tlu; 
Secretary',  Federal  Energy  Regulatory 
Commission,-825  North  Capitol  Street. 
NE.,  Washington.  IX;  20426.  Comments 
should  cieariy  reference  the  Kingsley 
Dam  Project  No.  1417  and  the  North 
Platte/Keystone  Diversion  Dam  Project 
No.  1835  on  the  first  page. 

For  further  infonnation.  pleast; 
contact  Frankie  Green  at  (202)  .501- 
7704. 
Lois  D.  Cashell. 

Serrrtary. 

|F"RD<KL94-17287rilcd  7-21-94;  8:45  iimj 

BILUNG  CODE  <717-01-M 


comments  on  the  RDEIS  and  Interior'.'.  rcviM-d 
Section  10(j)  recommendations.  theCom.T.i.ssion 
staff  w  ill  deteimine  how  Interior's  n-vi.-ied 
recommendations  .should  be  incorpfir.iied  info  'he 
.  EIS  process  and  will  provide  an  addi!  ion.il 
opiMirltinily  forromment.  if  appropriate. 
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[Docket  No.  ER94-1 153.000,  et  al.] 

Central  Maine  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

luly  14.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Maine  Power  Compafty 

(Docket  No.. ER94-11 53-000) 

Take  notice  that  on  July  1. 1994, 
Central  Maine  Power  Conipany  (CMPJ. 
tendered  for  filing  a  Second  Amended 
Transmission  Service  Agreement 
between  CMP  and  Maine  Public  Service"^ 
Company,  Inc.  (MPS),  dated  as  of  April 
IB,  1994  (Second  Amended  Agreement). 
CMP  will  provide  MPS  with  non-firm      :. 
transmission' service  over  the. CMP 
transmission  system  for  the  purpose  of 
transmitting  Maine  Yankee  and/or  MPS 
.system  non-firm  energy  in  accordance 
with  the  rates,  terms  and  conditions  of 
the  Second  Amended  Agreement. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard. Paragraph  E 
at  theerd  of  this  notice. 


2.  Paget  Sound  Power  &  Light  Company 

[Dofkot  No.  ER94-1415-O00) 

Take  notice  that  on  June  30,  1994. 
Puget  Sound  Power  &  Light  Company 
(Pugct),  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  FERC  No. 
78  relating  to  the  Centralia 
Transmission  Agreement  executed  on 
September  22,  1980  between  Puget  and 
the  City  of  Seattle  (Seattle).  The  - 
proposed  changes  would  increase 
revenues  for  service  provided  under  this 
schedule  by  $7,900  per  year  based  on  a 
12-month  period  ending  June  1995.  A 
copy  of  the  filing  was  served  upon 
Seattle. 

Comment  date:  July  28. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Ser\'ices,  Inc. 

, (Docket  No.  ER94-1 4 16-000) 

Take  notice  that  on  June  30,  1994, 
Entei^y. Services,  Inc.  (Entergy  Services) 
tendered  for  filing  a. Transmission 
Service  Agreement  (TSA)  between 
Entergy  Services  and  AES  Power,  Inc. 
(AES).  Entergy  Services  states  that  the 
TSA  sets  out  the  transmission 
arrangements  under  the  Entergy 
Operating  Companies'  Transmission 
Service  Tariff  over  their  transmission 


system  for  certain  sales  by  AES  to  East 
Kentucky  Power  Cooperative.  Inc. 
Comment  date:  July  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PSI  Energy,  Inc. 

IDocket  No.  ER94-1418-<.K)0| 

Take  notice  that  on  June  30,  1994.  PSI 
Energy,  Inc.  (PSI),  tendered  for  filing 
pursuant  to  The  Service  Agreement 
between  the  Town  of  South  Whitley  and 
PSI  a  revised  Exhibit  A  (Service 
Specifications). 

"  Said  Exhibit  A  provides  for  revised 
service  characteristics  at  the 
Municipal's  delivery  point(s). 

Copies  of  the  filing  were  served  on  the 
Town  of  South  Whitley  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  July  28,  1994,  in  ' 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-1419-000J 

Take  notice  that  on  July  1,  1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  Supplements  to  .sixteen  of  its  Rate 
Schedules: 


Rate  ■ 

sctiedule 
No. 


56 

S7 

62 

69 

70 

71 

74 

75 

78 

82 

83 

84 

88 

95 

103 

118 

119 

120 

121 


Supplement 
No. 


12 

12 

12 

13 

9 

7 

7 

11 

11 

16 

8 

8 

8 

7 

5 

4 

2 

1 

1 

1 


Person  receiving  service 


Philadelphia  Electric  Cksmpany  (PECO). 

Public  Sen/ice  Electric  arxJ  Gas  Company  (Public  Service) 

Northeast  Utilities  (NU). 

Orange  &  Rockland  Utilities,  Inc.  (O&R) 

NU.  . 

Niagara  Mohawk  Power  Corporation  (Mohawk)  and  Pennsylvania  Power  &  Light  Comoanv  fPP&L) 

New  England  Power  Co.  (NEP)  y    j  ^     ai-i 

PP&L.  ■       - 

GPU  Service  Corporation  (GPU). 

Power  Authority  of  the  State  of  New  York  (the  Power  Authority). 

Baltimore  Gas  &  Electric  Company  (BG&E). 

Atlantic  City  Electric  Company  (Atlantic). 

Connecticut  Municipal  Electric  Energy  Cooperative  (CMEEC). 

Boston  Edison  Company  (BE). 

Long  Island  Ughting  Company  (LILCO). 

United  Illuminating  Company  (UL). 

Potomac  Electric  Power  (Potomac). 

O&R. 

O&R. 

O&R. 


The  Supplements  provide  for  an 
increase  in  rate  from  S2.51  to  $4.40  per 
niegawatthour  of  interruptible 
transmission  of  power  and  energy  over 
Con- Edison's  transmission  facilities. 

Con  Edison  states  that  copies  of  this 
filing  have  been  served  by  mail  upon 
PECO,  Public  Ser\'ice,  NU,  O&R, 
Mohawk,  PP&L,  NEP.  GPU.  the  Power 
Authority,  BG&E,  Atlantic,  CMEEC.  BE. 
LILCO,  and  Potomac  and  UL. 


Comment  date:  July  28.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric 

|Df>ckeJ  No.  EK94-1420-0001 

Take  notice  that  on  July  1. 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  .service 
agreement  under  FERC  Electric  Tariff. 
Original  Volume  No.  1  (PGE-1)  with 


City  of  Redding,  California.  Copies  of 
the  filing  have  been  served  on  the 
parties  included  in  the  distribution  list 
defined  in  the  filing  letter. 

Comment  date:  July  28,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notire. 
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Southern  California 


(Edison)  requested  t  le  Commission  to 
disclaim  jurisdictioi  .  and  in  the 
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7.  Southern  Califori  lia  Edison  Company 

[Docket  No.  ER94-142 1-000) 
Take  notice  that  an  July  1.  1994, 


Edison  Company 


alternative  tendered 
following  procedure 


Operating  Procedure  ?  /< 
Intenuptible  Transmission 
(Procedure) 


e  ;cri 


The  Procedure  d 
which  Edison  will  \ 
requests  to  purchasi 
ITS  provided  underjlhe 
a  bilateral  rrS  J 
Western  Systems  Pajwer 
Agreement. 
^     Copiesof  this  fili 
the  Public  Utilities 
State  of  California  a 
parties. 

Comment  date:  Ju 
accordance  with  Stahdard 
nl  the  end  of  this  no  ice 


lug 


were  served  upon 
(tommission  of  the 
d  all  interested 


8.  Green  Mountain  1  'ower  Corporation 


o  1 


i  Elec  ric 


ting] 


IDqcket  No.  ER94-14 
Take  notice  that 
Creen  Mountain  Po\ 
(GMP)  tendered  for 
Flectric  Service 
GMP  will  sell  powei 
NorthHeld  (Vt.) 
(Northfield)  pursuarfc 
Rate  W  on  file  at  the 
unexecuted  Power 
between  GMP  and 
to  which  GMP  will 
of  Northfield's  axis 
resources.  GMP 
Service  Agreement 
Agreement  are 
existing  power  supp 
between  GMP  and 
were  scheduled  to 
1994.  for  another  y 
Electric  Service 
procedures  for  im 
Value  Adjustment  to 
for  power  and  energ 
GMP  under  that 

Comment  date:  Ju 
accordance  with 
at  the  end  of  this  notice 


'  statt  s 


9.  Kansas  Citv  Powe 


IDockcf  No.  ER94-1 421-0001 

Take  notice  that  oi  i  July  1, 1994, 
Kansas  City  Power  & 
(KCPL)  tendered  for 


for  filing  the 


or  Prescheduling 
Sen'iceilTS) 


ibes  the  process 
ilize  to  evaluate 
and  preschedule 
terms  of  either 
ent  or  the 
Pool 


y  28,  1994.  in 

Paragraph  E 


;-ooo) 
July  1, 1994, 
er  Corporation 
ling  an  unexecuted 
Agr^ment  under  which 
and  energy  to  the 

Department 
to  GMP's  Power 
FERC,  and  an 
Agreem.ent 
Nbrth  field  pursuant 
f  urchase  the  output 
generation 
that  the  Electric 
the  Power  Sales 
itnen^ed  to  extend  the 
y  arrangements 
Nprthfield,  which 
ire  on  August  31, 
However,  the 
Agreement  modifies 
pl(  mentation  of  a 
rates  and  chcrges 
purchased  by 
agreement. 

28, 1994.  in 
Standard  Paragraph  E 


and 


63  pi 
ejr 


&  Light  Company 


Light  Company 
ihng  an 


Interchange  Agreemt  nt  dated  June  10, 
1994,  between  KCPL  and  the  Kansas 
Municipal  Energy  Aj  ency  (KMEA).  to 
become  effective  as  (  f  September  1 , 
1994.  This  Agreemei  t  provides  for  the 
initial  rates  and  char  'es  for  certain 


Interchange  Services  between  KCPL  and 
KMEA. 

In  its  filing,  MCPL  states  that  the  rates 
included  in  the  above-mentioned 
Interchange  Agreement  are  KCPL's  rates 
and  charges  for  similar  service  under 
schedules  previously  filed  by  KCPL 
with  the  Federal  Energy  Regulatory 
Commission. 

Comment  date:  July  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Tucson  Electric  Power  Company 

IDocket  No.  ER94-1424-0001 

Take  notice  that  on  July  1, 1994, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  3  Power 
Sale  Agreement  between  Tucson  and 
the  Tohomo  O'odham  Utihty  Authority 
(TOUA).  The  Agreement  provides  for 
the  sale  by  Tucson  to  TOUA  of  up  to  10 
MW  of  firm  capacity  and  energy 
commenicng  September  1, 1994. 

Copies  of  this  filing  have  been  ser\ed 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  July  28,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Company 

[Dotket  No.  ER94-1 425-000] 

Take  notice  that  on  July  1, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  change  to 
Rate  Schedule  FERC  No.  147, in  the 
form  of  an  amendment  to  an  agreement 
among  PG&E,  the  United  States 
Department  of  Energy,  San  Francisco 
Operations  Office  (DOE/SF),  and  the 
federal  Western  Area  Power 
Administration  (Western). 

The  amendment  reduces  the  contract 
rate  of  delivery  (CRD)  for  power 
delivered  by  Western  to  the  Lawrence 
Livermore  National  Laboratory'  over  the 
Gilifomia-Oregon  Transmission  Project. 
The  reduced  CRD  also  results  in  a 
reduction  in  the  amount  of  standby 
transmission  and  spinning  reserve 
sijpplfed  by  PG&E. 

Copies  of  this  filing  have  served  upon 
DOE/SF,  Western  and  the  California 
Public  Utilities  Commission. 

Comment  date:  July  28,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Madison  Gas  and  Electric  Company 

IDocket  No.  ER94-1426-000) 

Take  notice  that  on  July  1  1994. 
Madison  Gas  and  Electric  Company 
(MGE)  tendered  for Tiling  with  the 
Federal  Energy  Regulatory  Commission 
a  Power  Sales  Tariff  for  Negotiated 
Capacity  and  General  Purpose  Energy 
Sales.  MGE  respectfully  requests  an 
effective  date  of  September  1, 1994. 


MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  July  28.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Tucson  Electric  Power  Company 

IDocket  No.  ER94-1 427-000) 

Take  notice  that  on  June  29,  1994. 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  an  Economy 
Energy  Agreement  between  Tucson  and 
Colorado  River  Commission  of  the  State 
of  Nevada  (CRC).  The  Agreement 
provides  for  the  sale  by  Tucson  to  CRC 
of  economy  energy  from  time  to  time, 
subject  to  a  split-savings  price  ceiling. 

The  parties  request  an  effective  date 
of  July  1,  1994,  and  therefore  request 
waiver  of  the  Commission's  regulations 
with  respect  to  notice  of  filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  July  28,  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Southwestern  Electric  Power 
Company 

IDocket  No.  ER94-1428-000I 

Take  notice  that  on  July  1,  1994. 
.Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  a 
Coordination  Sales  Tariff.  Under  the 
Coordination  Sales  Tariff,  SWEPCO  will- 
make  Economy  Energy,  Short-Term 
Power  and  Energy.  General  Purpose 
Energy  and  Emergency  Energy  Service 
available  to  customers  upon  mutual 
agreement. 

SWEPCO  seeks  an  effective  date  of 
August  31.  1994.  Copies  of  this  filing 
were  served  on  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission  and  the 
Public  Utility  Commission  of  Texas. 
Copies  are  available  for  public 
inspection  at  SWEPCO's  offices  in 
Shreveport,  Louisiana. 

Comment  date:  July  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  theend  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  ht-ard  or  - 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
.825  North  Capitol  Street,  NE., 
Washington,  EX]  20426,  in  accordance 
with  Rules  21 1  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  proti^fs 
should  be  filed  on  or  before  the 
comment  date.  Protesfe  will  be 
considemd  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil. 
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Secretary. 

jFR  Doc.  94-17826  Filed  7-21-94:  8:4,t  am] 

BILLING  CODE  6717-01-P 


[Docket  No.  CP94-642-00p,  et  al.] 

K  N  Interstate  Gas  Transmission  Co., 
et  a!.;  Natural  Gas  Certificate  Filings 

!ii!yl3.  1994  -    ' 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

.  1.  K  N  Interstate  Gas  Transmission  Co. 

IDocket  No.  CP94-642-0001 

Take  notice  that  on  July  5, 1994.  K  N 
Energy,  Inc.  (K  N),  P.O.  Box  281304.    • 
Lakewood.  Colorado  80228,  filed  in 
Docket  No.  CP94-642-000  a  request 
pursuant  to  Sections  157.205  and 
.  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  construct  and  operate 
faciUties  to  upgrade  two  town  border 
stations  (TBS)  for  the  delivery  of  natural 
gas  to  the  City  of  Hastings,  Nebraska, 
under  K  N's  blanket  certificate  issued  in 
Docket  No.  CP83-140-000.  et  al.. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  proposes  to  replace  its  existing 
facilities  at  the' West  TBS  with  metering 
and  appurtenant  facilities  at  an 
estimated  cost  of  $50,000  and  at  the 
North  TBS  with  metering  and 
appurtenant  facilities  at  an  estimated 
cost  of  $30,000.  It  is  stated  that  the 
upgraded  facilities  will  provide  a  peak 
hourly  rate  of  i,050  Mcf  of  gas  per  day. 
It  is  asserted  that  the  proposed 
deliveries  .are  within  Hastings'  existing 
contract  demand  volume  from  K  N.  ft  is 
further  asserted  that  the  upgraded 
facilities  will  have  no  significant  impact 
on  K  N's  peak  day  and  annual 
deliveries.  K  N  states  that  the  proposal 
will  improve  the  operational  flexibility 
and  reliability  of  Hastings' local 
distribution  system. 

Comment  date:  August  29, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Northern  Natural  Gas  Company 

{Docket  No.  CP94-649-0001 

Take  notice  that  on  July  7. 1994. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-649-O00  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  and  operate  a 
new  delivery  point  to  accommodate 
natural  gas  deliveries  to  an  industrial 
end-user.  Heartland  Com  Products 
tHeartland),  located  in  Sibley  County. 
Minnesota,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  projected  annual 
volume  of  delivery  is  estimated  to  be 
approximately  414,000  MMBtu  with  a 
peak  day  volume  of  1,500  MMBtu. 
Northern  states  that  the  deliveries  will 
serve  Heartland's  new  ethanol 
production  facility.  It  is  further  stated 
that  the  volumes  proposed  to  be 
delivered  to  Heartland  will  be 
transported  pursuant  to  Northern's 
transportation  rate  schedule  and  ser\ice 
agreement. 

Northern  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and 
Northern  further  avers  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment 
or  disadvantage  to  its  other  customers. 

Northern  estimates  the  cost  to  install 
the  delivery  point  to  be  $102,000  and 
states  that  Heartland  will  reimburse 
Northern  $77,314  for  the  cost  of  those 
facilities. 

Comment  date:  August  29. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corporation 

IDocket  No.  CP94-652-O00| 

Take  notice  that  on  July  8,  1994. 
Northwest  Pipeline  Corporation 
(Northwest).  295Xhipeta  Way.  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP94-652-O00  a  request  pursuant  to 
Sections  157.205,  157.211  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  authorization 
to  abandon  certain  undersized  facilities 
at  the  Le  Grande  Meter  Station  in  Union 
County,  Oregon,  and  to  construct  and 
operate  upgraded  replacement  facilities 
at  this  station  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-OUO  pursuant  to  Section  7  of  the 


Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

^  Northwest  proposes  to  change  the 
trim  plates  in  the  two  existing  2-itich 
regulators  from  50  percent  trim  to  100 
percent  trim  and  add  electronic  flow 
measurement.  Northwest  also  proposes 
to  replace  the  existing  2-inch  inlet 
piping  and  valves  with  new  4-in(  h  inlet 
piping  and  associated  valves  upstream 
of  the  regulators  to  resohe  operational 
problems  that  Northwest  states  it  has 
been  having  with  this  meter  station. 
Northwest  states  that  these  changes  will 
increase  the  maximum  design  delivery 
capacity  of  this  meter  station  from  6.866 
Dth  per  day  to  approximately  8,580  Dth 
per  day  at  a  pressure  of  200  psig.  It  is 
stated  that  these  changes  are  necessarj- 
to  better  accommodate  existing  frm 
maximum  daily  delivery  oblig.ji  ons  to 
the  Washington  Water  Power  Ct  npany 
at  this  point.  Northwest  estimates  the 
total  cost  of  the  proposed  facility 
replacements  at  the  Le  Grande  Meter 
Station  to  be  approximately  $279,550. 
Comment  date:  August  29,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Company 

(Docket  No.  CI»94-648-00()| 

Take  notice  that  on  July  7.  1994. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  P.O.  Box 
1188.  Houston,  Texas  77251-1188.  filed 
in  Docket  No.  CP94-648-O00  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gt^s  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  upgrade  an  existing 
meter  station  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  upgrade  the  Ct>coa 
Meter  Station  located  in  Brevard 
Counry,  Florida  by  removing  the  first 
■stage>of  regulation  and  replacing  the 
second  stage  of  regulation.  The  meter 
station  is  used  to  measure  gas  deliveries 
to  City  Gas  Company  of  Florida  (CGC). 
FGT  states  that  the  proposed  upgrade 
would  not  change  CGC's  certificated 
levels  of  service,  nor  would  CGC's 
contractual  gas  quantities  be  increased. 
Therefore,  the  proposed  upgrade  would 
not  impact  FGT's  peak  day  or  annual 
deliveries. 

Comment  date:  August  29,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Standard  Paragra[  hs 


G.  Any  person  o: 
staff  may,  within 
nf  the  instant  notic ; 
file  pursuant  to  Ru 
rommission's  Procjed 
.185.214)  a  motion 
of  intervention  anc 
157.205  of  the 
Natural  Gas  Act  (H 
protest  to  the  requ«  st 
filed  within  the 
the  proposed  activll 
be  authorized  effer : 
time  allowed  for  fl 
protest  is  filed  and 
within  30  days  aft 
for  filing  a  protest 
shall.be  treated  as 
authorization 
the  Natural  Gas  Ac 
Lois  D.  Cashell, 
Secretory. 
jFRDoc.  94-17828  F 
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days  after  issuance 
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e 214  of  the 

ural  Rules  (18  CFR 
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.  If  no  protest  is 
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y  shall  be  deemed  to 
ive  the  day  after  the 
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application  for 
to  Section  7  of 
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[Docket  No.  ER93-3S  0-000] 


Commonwealth  Ec 
Filing 


p  »ort 


July  18,  1994. 

Take  notir*  that 
Commonwealth  Ed 
(Edison)  submitted 
information  in  su 
Amendment  No.  7, 
1992,  to  the  Interconnect 
dated  March  1 , 
and  Wisconsin  Po\jer 
Company  (Wiscons  i 

Copies  of  this  fili 
Wisconsin  Power, 
Commerce  Commi 
Service  Commissi 


lOl 


sioul 


Any  j)erson 
protest  said  filing 
to  intervene  or  prot^t 
Energy  Regulatory 
North  Capitol  Stree  [ 
D.C.  20426, in 
211  and  214  of  the 
of  Practice  and 
385.211  andlSCFl; 
motions  or  protests 
or  before  July  26, 
considered  by  the 
determining  the  a 
taken,  but  will  not 
protestants  parties 
Any  i}erson  wishing 
must  file  a  motion 
of  this  filing  are  on 
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N.E.,  Washington, 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  94-17829  Filed  7-21-94;  8:45  am) 

BrLUNG  CODE  e717-0l-M 

[Docket  No.  CP94-656-000] 

General  Services  Administration; 
Notice  of  Applicaiion  for  the 
Construction,  Operation,  Maintenance, 
and  Connection  of  Facilities  for 
Importation  of  Natural  Gas  at  the 
United  States/  Canada  International 
Boundary 

)uly  18.  1994. 

Take  notice  that  on  July  12,  1994,  the 
General  Services  Administration  (GSA), 
Denver  Federal  Center,  Building  41, 
Room  200,  P.O.  Box  25006,  Denver, 
Colorado,  80225-006,  filed  an 
application  pursuant  to  section  3  of  the 
Natural  Gas  Act,  Executive  Order  No. 
10485,  as  amended  by  Executive  Order 
No.  12038:  and  Delegation  Order  No. 
0204-1 12  of  the  Secretary  of  Energy. 
GSA  seeks  a  Presidential  Permit  for  a 
point  of  entry  for  the  importation  of 
natural  gas  and  section  3  authority  to 
construct,  operate,  maintain  and 
connect  natural  gas  import  facilities. 
The  proposed  facilities  will  extend  from 
the  Canadian  border  to  the  Piegan 
Immigration  and  Customs  Station  near 
Babb,  Montana.  GSA's  proposal  is  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

GSA  says  the  import  facilities  will 
consist  of  2,155  feet  of  1  and  one-half 
inch  pipe.  The  proposed  pipe  will 
deliver  up  to  146  Mcf  per  day  to  the 
Piegan  Border  Station  and  several 
adjacent  Staff  residences.  The  estimated 
cost  of  the  facilities  is  $12,500.  The  line 
will  connect  to  the  facilities  of  the  Chief 
Nfountain  Natural  Gas  Cooperative,  who 
will  also  build  a  tap  and  meter  in 
Canada.  GSA  says  that  natural  gas 
service  is  needed  to  replace  propane 
which  currently  fuels  heating 
equipment  at  the  Piegan  Border  Station. 
GSA  says  the  current  propane  heating 
svstem  is  sub-standard  and  violates 
local  mechanical  codes.  The  GSA 
requests  that  the  Commission  grant  this 
application  on  an  expedited  basis. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  on  or 
before  August  1, 1994,  in  accordance 
v.ith  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426.  All  protests  " 
filed  will  be  considered,  but  will  not 
serve  to  make  protestants  parties  to  thp 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intenene  in  accordance  with  Rule  214 
Lois  D,  Cashell, 
Spcretary.. 

|FR  Doc.  94-17830  Filrd  7-21-94;  8:4.S  ami 
BILUNG  CODE  S717-01-M 

[Docket  No.  CP94-650-000] 

Natural  Gas  Pipeline  Company  of 
America  and  K  N  Interstate  Gas 
Transmission  Co.;  Notice  of 
Application 

July  18,  1994. 

"Take  notice  that  on  July  7,  1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148  and  K  N 
Interstate  Gas  Transmission  Company 
(K  N  Interstate),  370  Van  Gordon  Street. 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP94-650-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange 
service  between  Natural  and  K  N 
Interstate  performed  pursuant  to 
Natural's  Rate  Schedule  X-51,  all  as 
more  fully  set  forth  in  the  application' 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  and  K  N  Interstate  state  that 
pursuant  to  a  gas  exchange  agreement 
between  Natural  and  K  N  Interstate, 
Natural  delivered  up  to  25,000  Mcf  of 
natural  gas  per  day  to  K  N  Interstate  at 
a  point  on  K  N  Interstate's  Buffalo 
Wallow  pipeline  located  in  Roger  Mills 
County,  Oklahoma  and  K  N  Interstate 
redelivered  equivalent  volumes  of 
natural  gas  to  Natural  at  a  point  on  K  N 
Interstate's  Buffalo  Wallow  field 
gathering  system  in  Hemphill  County, 
Texas.  Natural  and  K  N  Interstate 
further  state  that  by  a  letter  agreement 
dated  April  7, 1994,  they  agreed  to 
terminate  the  agreement  as  of  May  1 , 
1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
8,  1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 


taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  f>articipate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  inter\'ene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  and  K  N 
Interstate  to  appear  or  be  represented  at 
the  hearing. 
Lois  D.  Cashell. 
Secretary: 

IFR  Doc.  94-17831  Filed  7-21-94:  8:4.S  ami 
BILUNG  CODE  •717-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4713-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  04. 1994  Through  July  08. 
1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08.  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-BLM-L65225-OR  Rating 
LO.  Upper  Klamath  Basin  Resource 
Management  Plan.  Implementation. 
Klamath  Falls  Resource  Area,  Lakeview 
District.  Klamath  County.  OR. 


'  Summary';  EPA  had  no  objection  to 
the  proposed  action. 

ERP  No.  D-FHW-L40190-AK  Rating 
E02.  Sterling  Highway  (Miles  Post  37- 
60)  Transportation  Project, 
Reconstruction  between  Skilak  Lake 
Road  (east)  and  the  Seward  Wye. 
Funding.  COE  Section  10  and  404 
Permits.  NPDES  Permit.  Special-Use 
Permit  and  US  Coast  Guard  Permit.  AK. 

Summary:  EPA  expressed 
environmental  objections  based  on 
potential  water  quality  standards 
violations;  the  need  for  complete- 
mitigation  and  monitoring  discussion 
and  the  need  for  a  cumulative  effects 
analysis.  Additional  information  was 
requested  to  clarify  compliance  with 
State  water  quality  standards;  for 
monitoring  and  mitigation  strategies; 
and  for  cumulative  effects  analysis. 

ERP  No.  D-NPS-L65229-AK  Rating 
EC2.  Brooks  River  Area  Development. 
Use  and  Management  Plan, 
Implementation,  Katmai  National  Park. 
AK. 

Summary-:  EPA  expressed 
environmental  concerns  with  impacts  to 
wetlands  and  water  quality  from  road 
and  other  construction  and  accidental 
fuel  spills.  EPA  requests  that  wetlands 
be  formally  delineated,  mitigation  and 
contingency  measures  be  developed  and 
that  this  information  be  included  in  the 
final  EIS. 

ERP  No.  D-SCS-D36111-WV  Rating 
ECl.  Upper  Buffalo  Creek  Watershed. 
Flood  Prevention  and  Watershed 
Protection.  Funding.  City  of 
Mannington.  Marion  County.  WV. 

Summary:  EPA  suggested  that  the 
final  EIS  further  address  cost-benefit 
ratios  and  emergent  wetland  vegetation. 

Final  EISs 

ERP  No.  F-AFS-L65212-ID  Prichard 
Creek  Analysis  Area.  Land  and  Resource 
Management  Plan.  Implementation, 
Idaho  Panhandle  National  Forests. 
Wallace  Ranger  District.  Coeur  d'Alene 
River.  ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

Datod:  July  19. 1994 
VVilliara  D.  Dickerson. 

Deputy  Director.  Office  of  Federal  Activities. 
fFR  Doc.  94-17889  Filed  7-21-94:  8:45  ami 

BiLUNG  CODE  656(X^50-U 


[ER-FRL-4713-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
280-5076  OR  (202)  260-5075.  Weekly 


receipt  of  Environmental  Impact 
Statements  Filed  July  11, 1994  Through 
July  15. 1994  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  940275.  Draft  EIS.  AFS.  AZ.  UT. 
Kaibab  National  Forest  Land  and 
Resource  Management  Plan 
Amendment,  Implementation, 
Coconino,  Yavapai  and  Mohave 
Counties.  AZ  and  Kane  County,  UT, 
Due:  October  20. 1994.  Contact:  Bruce 
Higgins (602)  635-2681. 
EIS  No.  940276.  DRAFT  EIS.  FHW.  MO. 
MO-179  Extension.  MO-50  west  to 
the  West  Edgewood  Boulevard. 
Funding,  Right-of-Way  and  COE 
Section  404  Permit,  Jefferson  City. 
Cole  County.  MO,  Due:  September  06. 
1994.  Contact:  Don  Neumann  (314) 
636-7104. 
EIS  No.  940277.  Final  EIS.  UAF,  N). 
McGuire  Air  Force  Base  (AFB) 
Realignment,  Implementation, 
Burlington  County.  NJ.  Due:  August 
22.  1994.  Contact:  Jean  Reynolds  (618) 
256-3067. 
EIS  No.  940278,  Final  EIS.  AFS.  OR.  Fox 
Ecosystem  Restoration  Projects:  Day 
and  Dunning  Timber  Salvage  Sales 
and  Other  Projects.  Implementation. 
Malhaur  National  Forest,  Long  Creek 
Ranger  District.  Grant  County.  OR 
Due:  August  22,  1994,  Contact:  John 
Shoberg  (503)  575-2110, 
EIS  No.  940279,  Final  EIS,  FRC.  AR. 
River  Mountain  Pumped  Storage 
Hydroelectric  Project.  FERC  No. 
10455.  Construction.  Operation  and 
Maintenance.  License,  Logan  County. 
AR,  Due:  August  22,  1994.  Contact: ' 
James  Haimes  (202)  219-2780. 
EIS  No.  940280.  Draft  EIS.  FRC.  MN.  St. 
Louis  River  Basin  Hydroelectric 
Projects.  Issuing  New  Licenses  for 
FERC  Projects  Cloquet  No.  2363  and 
St.  Louis  River  No.  2360.  St.  Louis 
and  Carlton  Counties,  MN.  Due: 
September  05.  1994.  Contact:  Michael 
Slrzelecki  (202)  219-2827. 
EIS  No.  940281.  Draft  EIS.  UAF.  OH, 
Rickenbacker  Air  National  Guard  Base 
(ANGB),  Portions  to  be  Disposal  and 
Reuse.  Franklin  and  Pickaway 
Counties,  OH,  Due:  September  05. 
1994.  Contact:  Jonathan  D.  Farthing 
(210) 536-3787. 
EIS  No.  940282.  Draft  EIS.  FHW,  CA. 
River  Street  Widening  in  Santa  Cruz. 
Improvements  from  Water  Street  to 
Highway  1.  Funding  and  Right-of- 
Way  Grant.  Santa  Cruz  County.  CA. 
Due:  September  05.  1994,  Contact: 
John  Schultz  (916)  551-1314. 
EIS  No.  940283.  Final  EIS.  AFS.  ID. 
Katka  Peak  Timber  Sale  and  Road 
Construction.  Implementation. 
Bonners  Ferry  Ranger  District,  Idaho 
Panhandle  National  Forttsts, 
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ID.  Due:  August  22, 
Steinhorst  (208) 


Boundary  County, 
1994.  Contact:  Rol 
267-7423. 

Amended  Notices 

EIS  No.  940192.  Draft  EIS,  APS,  VVY. 
Shoshone  Nationa  Forest  Allowable 
Timber  Sale  Quan  ity. 
Implementation,  F  -emont,  Hot 
Springs,  Park,  Sub 
Counties.  WY,  Du( :  July  25,  1994, 
Contact:  Bob  Rossi  lan  (307)  527- 
6241.  Published  Fit  05-20-94.  Review 
period  extended. 

Dated:  July  19, 1994. 
William  D.  Dickerson, 
Deputy  Director,  Office 
|FR  Doc.  94-17890  Filejl  7-21-94;  8:45  am] 
BILUNG  COOC  a660-&(MJ 


of  Federal  Activities. 


[FRL-5020-2] 

Notice  of  Open  Meeing  of  the  Federal 
Facilities  Environmc  ntal  Restoration 
Dialogue  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  Comm  ittee  Meeting- 
Federal  Facilities  Environmental 
Restoration  Dialogue  Committee. 


SUMMARY:  As  require*  by  Section  9(a)(2) 
of  the  Federal  Advise  ry  Committee  Act 
(P.L.  92—463),  we  are  giving  notice  of 
the  next  meeting  of  tl  e  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  wi  thout  advance 
registration. 

The  purpose  of  the  meeting  is  to 
discuss  issues  relatec  to  enhancing  the 
Federal  facilities  env  ronmental 
restoration  process.  Ii  sues  pertaining  to 
enhanced  stakeholde  involvement,  as 
well  as  methods  for  p  rioritizing  Federal 
facility  environments  I  restoration 
activities  will  be  disc  issed.  Less  than  15 
days  notice  is  given  b  ecause  of 
uncertainties  in  the  final  agenda  caused 
by  other  priority-setti  ig  activities  being 
conducted  by  the  fednral  government. 
DATES:  The  meeting  v  ill  be  held  on  July 
26,  1994.  from  9:00  a.  Ti.  until  5:00  p.m. 
and  on  July  27,  from  ( i:30  a.m.  until  4:00 
p.m. 

ADDRESSES:  The  meet  ng  will  be  held  at 
the  Grand  Hyatt  Hote  ,  1000  H  Street, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMA  ION  CONTACT: 
Persons  needing  furth  er  information  on 
any  aspect  of  the  Fedi  rai  Facilities 
Environmental  Restoi  jtion  Dialogue 
Committee  should  coi  itact  Marilyn  Null, 
Office  of  Solid  Waste  md  Emergency 
Response,  U.S.  Envirc  nmental 
Protection  Agency.  4C 1  M  Street,  SW.. 
20460,  (202)  260-568  i. 


Dated:  July  19, 1994. 
Marilyn  Null, 
Designated  Federal  Official. 
|FR  Doc  94-18035  Filed  7-22-94;  8:45  ami 
BILUNG  CODE  666»-60-M 


U.S.  Environmental  Protection  Agency 

[FRL-5017-8] 

National  Environmental  Justice 
Advisory  Council  Notification  of  Public 
Advisory  Committee  Meeting(s);  Open 
Meeting(s);  Amended 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
meeting(s)  will  have  the  opportunity  to 
do  so  either  on  Wednesday,  August  3  or 
Thursday,  August  4  from  6:00  p.m.  to 
9:00  p.m.  In  addition,  limitation  on 
timeframe  for  oral  presentations  has 
been  increased  from  five  to  ten  minutes. 
Friday,  August  5,  the  meeting  is  from 
8:00  a.m.  to  2:45  p.m.  This  paragraph 
clarifies  the  times  outlined  in  the 
second  paragraph  of  the  original  Federal 
Register  Notice  (FR)  and  changes  the 
fourth  paragraph  of  original  FR  Notice. 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463,  notice  is  hereby  given  that  the 
National  Environmental  Justice 
Advisory  Council  (NEJAC)  and  four 
subcommittees  will  meet  on  the  dates 
and  times  described  below.  All  times 
noted  are  Mountain  Standard  Time.  All 
meetings  are  open  to  the  public.  Due  to 
limited  space,  seating  at  meetings  will 
be  on  a  first-come  basis.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Documents  that  are  subject 
of  NEJAC  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  NEJAC. 

The  full  NEJAC  will  meet  to  discuss 
the  role  of  the  FACA,  Environmental 
Impacts,  EPA's  Environmental  Justice 
Draft  Strategic  Action  Document,  and 
the  NEJAC  Bylaws  from  Wednesday  to 
Thursday,  August  3-4, 1994  from  8:00 
a.m.  to  9:00  p.m.  and  Friday,  August  5 
from  8:00  a.m.  to  2:45  p.m.  at  the 
Albuquerque  Hyatt  Regency  Hotel,  330 
Tijeras  N.W.,  Albuquerque,  New  Mexico 
87102.  (505)  842-1234. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
meeting(s)  should  contact  Dr.  Clarice 
Gaylord  or  Linda  K.  Smith  no  later  than 
July  27, 1994  in  order  to  have  time 
reserved  on  the  agenda.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes.  Written  comments 
received  by  July  25, 1994  may  be  mailed 
to  the  NEJAC  prior  to  the  meeting: 


comments  received  after  that  date  will 
be  provided  to  the  Council  as  logistics 
allow.  Written  comments  of  any  length 
(at  least  35  copies)  should  be  provided 
to  the  Committee  no  later  than  July  27, 
1994.  They  should  be  sent  to  Office  of 
Environmental  Justice  (3103),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  D.C.  20460. 
Telephone  number  is  (202)260-6357  or 
FAX  (202)  260-0852. 

Waste  and  Facility  Siting  Subcommittee 
Meeting — August  4-5,  1994 

The  Waste  and  Facility  Siting 
Subcommittee  (WFSS)  of  the  National 
Environmental  Justice  Advisory 
Committee  (NEJAC)  will  hold  its  first 
meeting  dTi  Thursday  and  Friday, 
August  4-5, 1994,  from  8:00  a.m.  to  5:30 
p.m.  on  Thursday,  and  from  8:00  a.m.  to 
Noon  on  Friday.  Location  of  this 
meeting  will  be  the  Albuquerque  Hyatt 
Regency,  330  Tijeras  N.W., 
Albuquerque,  New  Mexico  87102,  (505) 
842-1234.  In  this  meeting,  the  WFSS 
intends  to  initiate  discussion  and  solicit 
input  on  environmental  justice 
definitions  and  guidelines,  the  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  Environmental  Justice  Task 
Force  recommendations,  options 
developed  by  OSWER's  siting 
workgroup,  OSWER's  proposed  rule  on 
public  participation  and  future  field 
hearings  on  specific  topics.  The  meeting 
is  open  to  the  public  and  seating  will  be 
available  on  a  first-come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Ms.  Jan  Young,  Designated  Federal 
Official,  OSWER,  U.  S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  D.C.  20460,  by  telephone  at 
(202)  260-1691,  Fax  at  (202) 260-6606. 

(2)  Enforcement  Subcommittee  (ES) 
Meeting— August  4-5,  1994: 

The  Enforcement  Subcommittee  (ES) 
of  the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  will  conduct 
a  meeting  on  Thursday  and  Friday, 
August  4-5, 1994  from  8:00  a.m.  to  5:30 
p.m.  on  Thursday  and  from  8:00  a.m.  to 
Noon  on  Friday  at  the  Albuquerque 
Hyatt  Regency  Hotel,  330  Tijeras  NW., 
Albuquerque,  New  Mexico  87102,  (505) 
842-1234.  In  this  meeting,  the  ES 
intends  to  develop  a  mission  statement 
for  the  Subcommittee  and  review  the 
Office  of  Enforcement  and  Compliance 
Assurance's  draft  strategy  on 
Environmental  Justice  and  recommend 
actions  for  EPA  to  address.  At  this 
meeting,  the  ES  will  discuss  future 
issues  and  a  mechanism  to  review  , 

enforcement  activities.  The  meeting  is 
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open  to  the  public  and  seating  will  be 
available  on  a  first-come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Ms.  Sherry  Milan,  Designated  Federal 
Official.  Office  of  Enforcement  and 
Compliance  Assurance,  U.  S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  D.  C.  20460. 
by  telephone  at  (202)  260-9807.  Fax  at 
(202)260-9437. 

(31  Health  and  Research  Subcommittee 
Meeting — August  4-5,  1994 

The  Health  and  Research 
Subcommittee  (HRS)  of  the  National 
Environmental  Justice  Advisory  Council 
(NEJAC)  will  conduct  a  meeting  on 
Thursday  and  Friday.  August  4-5. 1994. 
from  8:00  a.m.  to  5:30  p.m.  on  Thursday 
and  from  8:00  a.m.  to  Noon  on  Friday 
at  the  Albuquerque  Hyatt  Regency 
Hotel.  330  Tijeras  N.  W..  Albuquerque. 
New  Mexico  87102.  (505)  842-1234.  In 
this  meeting,  the  HRS  intends  to  review 
the  Office  of  Research  and 
Development's  (ORD)  draft  process 
description  for  development  of  the 
Agency's  Environmental  Justice 
re.search  strategy.  HRS  will  also  evaluate 
and  recommend  options  on  the  U.  S. 
Environmental  Protection  Agency's 
overall  research  priorities  and  science 
policy  setting  as  it  relates  to 
environmental  justice.  The 
subcommittee  will  review  ORDs 
research  strategy  and  definitions.  The 
meeting  is  open  to  the  public  and 
'ieating  will  be  available  on  a  first-come 
basis. 

Any  member  of  the  public  wishing 
hirther  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Mr.  Lawrence  Martin.  Designated 
Federal  Official.  Office  of  Research  and 
Development.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  S.W.. 
Washington.  D.C.  20460.  by  telephone  at 
(202) 260-0673.  Fax  at  (202)  260-0507. 

141  Public  Participation  and 
Accountability  Subcommittee  Meetinui — 
August  4-5.  1994 

The  Public  Participation  and 
Accountability  Subcommittee  (PP.^S)  of 
the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  will  hold  its 
first  meeting  on  Thursday  and  Friday, 
August  4-5.  1994.  from  8:00  a.m.  to  5:30 
p.m.  on  Thursday  and  from  8:00  a.m.  to 
Noon  on  Friday  at  the  Albuquerque 
Hyatt  Regency  Hotel.  330  Tijeras  N.W.. 
Albuquerque.  New  Mexico  87102.  (505) 
842-1234.  In  this  meeting,  the  PPAS 
intends  to  find  ways  to  improve 
t:ommunications.  develop  trust  and 
involve  affected  communities.  To  this 
»-nd.  the  Subcommittee  will  explore  the 


creation  of  business  and  industry, 
stakeholder  and  other  types  of  public/ 
private  partnerships  to  address 
environmental  justice  concerns.  Finally, 
the  PPAS  will  evaluate  the  Agency's 
N^trategy  to  use  the  Geographic 
Information  System  (CIS)  program  to 
identify  potential  geographic  areas  of 
environmental  justice  concern,  i.e., 
define  potential  patterns  of  inequity  and 
insure  environmental  justice 
accountability.  The  meeting  is  open  to 
the  public  and  seating  will  be  available 
on  a  first-come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
.Mr.  Bob  Knox,  Designated  Federal  . 
Official,  Office  of  Environmental  Justice. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  S.W..  Washington.  D.C.    - 
20460.  by  telephone  at  (202)  260-6357. 
Fax  at  (202)260-^)852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  NEJAC  Charter  are 
available  upon  request.  Please  contact 
the  Office  of  Environmental  Justice 
(3103).  U.  S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
D.C.  20460.  1-800-962-6215.  For 
hearing  impaired  individuals  or  non- 
English  speaking  attendees  wishing  to 
make  arrangements  for  a  sign  language 
or  foreign  language  interpreter,  please 
call  or  fax  Kathy  Ackley  at  (703)  9.34- 
3293  or  (703)  934-9740  (fax). 

DritPd:  July  19.  1994 
Clarice  E.  Gaylord.  Designated  Federal 
oeTicial. 

Naticnnt  Em'ironmental  Justice  Adyisoiy 
Council 

IFK  Doc.  94-17916  Filed  7-21-94;  8:45  iinil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51836;  FRL-4874-7] 

Certain  Chemicals;  Premanutacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (P.MN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutor>'  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13.  1983  (48 
FR  21722).  This  notice  announces 


receipt  of  200  such  PMNs  and  provides 

a  summary-  of  each. 

DATES:  Close  of  review  periods: 

P  94-1181.  94-1182,  94-1183.  94- 
1184.  94-1185.  94-1186.  94-1187.  94- 
1188.  94-1J189.  94-1190.  94-1191.  94- 
1192.-94-1193.  94-1194.  94-1195.  94- 
1196. 94-1197.  June  27.  1994 
P94-1198.  June  26. 1994. 
P 94-1199.  94-1200. 94-1201.  94- 
1202.  94-1203.  June  27. 1994. 
P  94-1204.  94-1205.  June  28. 1994 
P 94-1206,  June  27. 1994. 
P  94-1207.  94-1208.  June  28.  1994. 
P  94-1209.  94-1210.  94-121 1 .  June 
29.  1994. 
.     P94-1212.  Julv2.  1994. 

P  94-1213.  94-1214.  94-1215.  July  3 
1994. 
P  94-1216. 94-1217. July  4.  1994. 
P 94-1218.  June  26. 1994. 
P  94-1219,  94-1220.  94-1221.  94- 
1222.  94-1223.  94-1224.  94-1225. 94- 
1226.  94-1227. 94-1228.  94-1229.  July 
4.  1994. 

P  94-1230,  94-1231.  94-1232.  94- 
1233. 94-1234,  94-1235.  July  0.  1994. 
P94-1236,  July  7.  1994. 
F  94-1237.  94-1238.  July  6.  1994. 
P94-1239.  |uly9.  1994. 
F  94-1240. 94-1241.  94-1242.  94- 
1243.  94-1244. 94-1245.  94-1246.  94- 
1247. July  6,  1994. 

P  94-1248.  94-1249. 94-1250. 94- 
1251.  94-1252.  94-1253.  94-1254,  94- 
1255.  94-1256.  94-1257.  94-1258.  94- 
1259.  94-1260.  94-1261.  94-1262.  94- 
1263.  94-1264.  94-1265.  94-1266.  94- 
1267.  94-1268.  94-1269.  94-1270.  94- 
1271.  94-1272.  94-1273.  94-1274.  94- 
1275.  94-1276,  94-1277.  94-1278. 94- 
1279.  94-1280.  94-1281.  94-1282.  94- 
1283.  94-1284.  94-1285.  94-1286.  94- 
1287.  94-1288.  94-1289,  94-1290.  94- 
1291.  94-1292.  94-1293.  94-1294.  94- 
1295,  94-1296'.  94-1297,  94-1298.  94- 
1299.  94-1300.  94-1301.  94-1.302,  94- 
1303.  94-1304.  94-1305.  94-1306.  94- 
1307.  94-1308.  94-1309,  94-1310.  94- 
1311.  94-1312. 94-1313.  94-1314.  94- 
1315.  94-1316. 94-1317.  94-1318.  94- 
1319.  94-1320.  94-1321,  94-1322.  94- 
1323.  94-1324.  94-1325.  94-1326.  94- 
1327.  94-1328,  94-1329.  94-1330.  94- 
1331.  94-1332.  94-1333.  94-1334.  94- 
1335.  94-1336.  94-1337.  94-13.18.  94- 
1339.  94-1340,  94-1341.  94-1342.  94- 
1343.  94-1344.  94-1345.  94-1346.  94- 
1347.  94-1348.  94-1349.  94-1350.  94- 
1351.  94-1352.  94-1353.  94-1354.  94- 
1355.  94-1356.  94-1357.  94-1.358.  94- 
1359.  94-1360.  94-1361.  94-1362.  94- 
1363,  94-1364,  94-1.365.  94-1366.  94- 
1367.  July  9,  1994. 
F  94-1368. July  10,  1994. 
F  94-1369.  Jufy  9.  1994. 
P  94-1370,  94-1371. 94-1372.  94- 
1373.  94-1374. 94-1375.  94-1376.  94- 
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ll<8 


2J, 
-12(8 


-1214 


-122  0 
94-1 J24 


1238 


-12-51 


94-1 245 


1377,94-1378,94- 
10,  1994. 
Written  comments 
P  94-1181,  94-11(2 
1184,94-1185,94-1 
1188,94-1189,94-1 
1192,94-1193, 
1197.  May  28. 1994 
P  94-1195,  94-1 
P  94-1199.  94-1 2(J0 
1202.  Mav  28, 1994 

P  94-1203.  94- 
29. 1994. 
P  94-1206,  May 
P  94-1207, 94- 
P 94-1209,  94-1210 
30,  1994. 
P  94-1212. June  2, 
P  94-1213. 94- 
1994. 
P 94-1216. 94-12t 
P  94-1218.  May  2 
P  94-1219.  94- 
1222.  94-1223 
1226.94-1227. 
4. 1994. 

P  94-1230.  94-12 
1233.94-1234.94-1 
P  94-1236.  June  7 
P 94-1237, 94-1 
P  94-1239,  June  9 
P94-1240,  94- 
1243.94-1244, 
1247.  June  6,  1994. 
P  94-1248,  94-1 
1251.94-1252,94-1 
1255,94-1256,94- 
1259,94-1260.94-1 
1263.  94-1264.  94-1 
1267.94-1268,94-1 
1271.94-1272.94- 
1275.94-1276,94-1 
1279.94-1280.94- 
1283.  94-128?.  94-1 
1287,94-1288.94-1 
1291.94-1292,94- 
1295.94-1296,94- 
1299.94-1300,94-1 
1303, 94-1304,  94- 
1307,94-1308,94- 
1311,94-1312,94-1 
1315.94-1316.94- 
1319,94-1320,94-1 
1323, 94-1324. 94-1$ 
1327, 94-1328,  94- 
1331,94-1332.^4-1 
1335,94-1336.94- 
1339. 94-1340,  94- 
1343.94-1344,94- 
1347,94-1348.94- 
1351.94-1352.94- 
1355.94-1356. 
1359. 94-1360. 
1363, 94-1364,  94-1 
1367,  June  9.  1994. 
P  94-1368.  luneK 
P  94-1369,  June  9, 
P  94-1370,  94-1 
1373,94-1374. 


1379,  94-1380,  July 


by: 
, 94-1183,  94- 
186, 94-1187,  94- 
190.94-1191,94- 
94-11194.  94-1196.  94- 


,  May  27,  1994. 
,94-1201.94- 


12(4,  94-1205,  May 


1994. 

.  May  29. 1994. 

.94-1211,  May 


1994. 
94-1215. June  3. 


7,  June  4,  1994. 
, 1994. 

,94-1221,94- 
94-1225,  94- 
94-1^28,  94-1229,  June 


1,94-1232,94- 
135.  June  6,  1994. 
1994. 

.June  6,  1994. 
1994. 

94-1242,94- 
94-1246, 94- 


I2'i9 


-1  ! 


1  ^93 
1  !97 


1  105 
1  109 


-1) 


1  129 


1  (37 
1  141 
1  145 
1  149 
1  (53 
94-1  157 
94-1 (61 


,94-1250,94- 

!53. 94-1254, 94- 

, 94-1258,  94- 

:61, 94-1262,  94- 

!65, 94-1266,  94- 

:69, 94-1270. 94- 

3, 94-1274.  94- 

!77,  94-1278.  94- 

94-1282,  94- 

!H5, 94-1286,  94- 

189,94-1290,94- 

, 94-1294. 94- 

94-1298, 94- 

101,94-1302,94- 

94-1306,  94- 

, 94-1310, 94- 

13.94-1314,94- 

17,94-1318.94- 

21,94-1322,94- 

25.  94-1326, 94- 

94-1330, 94- 

133, 94-1334,  94- 

94-1338,  94- 

, 94-1342, 94- 

,94-1346,94- 

,94-1350,94- 

94-1354,  94- 

, 94-1358.  94- 

,  94-1362, 94- 

(65.  94-1366,  94- 


1994. 
1994. 

.94-1372.94- 
94-1^75,  94-1376.  94- 


1371 


1377, 94-1378. 94-1379.  94-1380,  June 
10. 1994. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-518361"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Center  (7407),  Office 
of  Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Rm.  ETG-099  Washington. 
DC  20460  (202)  260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW.. 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPt.EMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  NE-B607  at  the  above  address 
between  12  noon  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

P  94-1181 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  di— 
Cji  branched  chain  mono-olefins; 
caprolactam;  triethanolamine;  2.6- 
bis(l,l-dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1182 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12— 
C21  branched  chain  mono-olefins; 
caprolactam;  sodium  hydroxide; 
potassium  hydroxide;  2,6-bis(l,l- 
dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range-:  Confidential. 

P  94-1183 

Manufacturer.  Hoechst  Clelanese 
Corportion. 

Chemical.  (S)  Maleic  anhydride;  C12— 
C21  branched  chain  mono-olefins; 
caprolactam;  sodium  hydroxide; 
potassium  hydroxide;  2,6-bis(l,l- 
dimethylethyl)-4-methylphenol. 

Use/ Product! on.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1184 

Manufacturer.  Hoechst  Celanese 
Corportion. 

Chemical.  (S)  Maleic  anhydride;  C12— 
Cji-  branched  chain  mono-olefins; 


sodium  hydride;  diethanolamine;  2,6- 
bis(dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  (Confidential. 

P 94-1185 

Manufacturer.  Hoechst  Celanese 
Corportion. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C2r  branched  chain  mono-olefins; 
caprolactam;  potassium  hydroxide; 
monoethanolamine;  2,6-bis(l.l- 
dimethylethyl)-4-methyIphenoI. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1186 

Manufacturer.  Hoechst  Celanese 
Corportion. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C2r  branched  chain  mono-olefins; 
caprolactam;  potassium  hydroxide; 
monoethanolamine;  2.6-bis(l.l- 
dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1187 

Manufacturer.  Hoechst  Celanese 
Corportion. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C2r  branched  chain  mono-olefins; 
caprolactam;  potassium  hydroxide; 
monoethanolamine;  2.6-bis(l.l- 
dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1138 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C2r  branched  chain  mono-olefins; 
caprolactam;  potassium  hydroxide; 
diethanolamine;  2.6-bis(l,l- 
dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Ck)nfidential. 

P  94-1189 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C2r  branched  chain  mono-olefins; 
caprolactam;  monoethanolamine; 
triethanolamine;  2.6-bis(l,l- 
dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1190 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C21-  branched  chain  mono-olefins; 
caprolactam;  diethanolamine;  2,6- 
bis(l,l-diethylethyl)-4-.methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 
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P  94-1191 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  dj- 
C21  branched  chain  mono-olefins; 
diethanolamine;  triethanolamine;  2,6- 
bis(l.l-dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Pr«d.  range:  Confidential. 

P  94-1192 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C21  branched  chain  mono-olefins; 
monoethanolamine;  2.6-bis(l.l- 
dimethylethyl)-4-methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1193 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C,2- 
C21  branched  chain  mono-olefins; 
monoethanolamine;  sodium  hydroxide; 
2,6-bis(l.l-dimethylethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1194 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C,.- 
C2r  branched  chain  mono-olefins; 
monoethanolamine;  potassium  hydride; 
2,6-bis(l.l-dimethylethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

p  94-1195 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C,2- 
Cir  branched  chain  mono-olefins; 
monoethanolamine;  2.6-bis(l.l- 
dimethylethyl)-4-  methylphenol 

Use/Import.  [G]  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1196 

Importer.  Hoechst  Celanses 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C,..  - 
C2i-  branched  chain  mono-olefins; 
monoethanolamine;  diethanolamine; 
2.6-bis(l.l-dimethylethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1197 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride:  C12- 
Czi-  branched  chain  mono-olefins: 
monoethanolamine:  trithanolamine; 
2.6.-bis(dimethylethyl)-4-methylphenol. 


Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1198 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Fluorinated  polyalkyl 
alkoxy  siloxane. 

Use/Import.  (G)  Additive,  open,  non- 
dispersive  use.  Import  range: 
Confidential. 

P  94-1199 

Manufacturer.  Nova  Molecular 
Technologies. 

Chemical.  (S)  1.1-Dimethylethy  1-2,2- 
dimethyl  propyl  nitroxide. 

Use/Production.  (G)  Inhibitor.  Prod, 
range:  Ck)nfidential. 

P  94-1200 

Manufacturer  Ckinfidential. 

Chemical.  (G)  Poly  (vinyl  aryl/ 
aery  late). 

Use/Production.  (G)  Caoting 
component.  Prod,  range:  Ck)nfideAtial. 

p  94-1201 

Importer  Hoechst  Olanese 
Corporation. 

Chemical.  (S)  Benzenacetic  acid.  4- 
bromo. 

Use/Import.  (G)  Intermediate  for 
organic  synthesis.  Import  range:  1.000- 
5.000  kg/yr. 

P  94-1202 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Diglycidyl  ether, 
polymer  with  poly  ( ethylene  glycol).  5- 
amino-1.3.3-trimethylcyclohexaneand 
1 .3-benzenedimethanamine. 

Use/Import.  (S)  Coatings  for 
corrosion-protection,  cement  conncrete 
and  plastics.  Import  range:  10.000- 
36.000  kg/yr. 

P 94-1203 

Importer.  Confidental. 

Chemical.  (G)  Aliphatic  polyester 
resin. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidental. 

P 94-1204 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  o( 
cationic  starch. 

Use/Import.  (G)  Intermediate  for 
organic  synthesis.  Import  range: 
Confidential. 

P  94-1206 

Importer  Confidential. 

Chemical.  (S)  Nitric  acid,  reaction 
products  with  cyclodecanol  and 
cyclodoecanone.  by-products  from.high- 
boiling  fraction,  esterified  with 
methanol. 


Use/Import.  (S)  For  wet  end  paper  use 
to  provide  internal  strength.  Import 
range:  Confidential. 

P  94-1206 

Manufacturer.  Westvaco  Corporation, 
Chemical  Division. 

Chemical.  (S)  Fatty  acids,  tall-oil, 
maleated  reacted  with  fatty  acids.tall- 
oil,  reaction  products  with 
dimethylemetriamine. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  Confidential. 

P  94-1207 

Manufacturer  Confidential. 

Chemical.  (G)  Adduct  of  polyameric 
isocyanate  and  an  amine  siliane. 

Use/Production.  (G)  Adhesive  for 
open,  non-dispersive  use.  Prod,  range: 
Confidential. 

P  94-1208 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Acrylic  modified  epoxy 
ester. 

Use/Production.  (S)  Water  based,  air- 
drying  primers  for  automotive  and 
electric.  Prod,  range:  Confidential. 

P  94-1209 

Manufacturer.  Cyctec  Industries  Inc. 

Chemical.  (G)  Modified  epoxy  resin; 
modified  aromatic  ep>oxy  resin. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential. 

p  94-1210 

Importer.  Confidential. 
Chemical.  (G)  Modified 

divinylbenzene/stjTene/iminodiacetate 
copolymer,  Na  ion  form. 

Use/Import.  (G)  Contained  use.  Import 
range:  Confidential. 

p  94-1211 

Importer  (Onfidential. 
Chemical.  (G)  Modified 

divinylbenzene/styrene/iminodiacetate 
copolymer.  H  ion  form. 

Use/Import.  (G)  Contained  use.  Import 
range:  Confidential. 

p  94-1212 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (G)  Sub.stituled 
antraquinone. 

Use/Production.  (S)  Site  limited 
production  and  use.  Prod,  range: 
Confidential. 

P  94-1213 

Manufacturer  Confidential. 

Chemical.  (G)  2-Propene-l-aminium- 
iV,iV-dimethyl-iV-2-propenyl-.  chloride, 
copolymer  with  cationic  monomer 


37488 


Use/Production 
ccoagulant  for  dew|tering 
range:  Confidential 


P  94-1214 

Importer.  Confid(  ntial 
Chemical.  (G)  Ac  y 

acid  ester  copolym4r 

salt. 
Use/Import.  (G)  Add 

disperive  use.  Impc  rt 

Confidential. 


P  94-1215 


Confidtntial. 

ic  acid  ester 
functioal. 
Additive,  open,  non- 
range: 


Acyl 


Impart 


Importer. 

Chemical.  (G) 
copolymer,  hydrox; ' 

Use/Import.  (G) 
dispersive  use 
Confidential. 

P  94-1216 
Importer.  Confid(  ntial 
Chemical.  (G)  Su  istituted 

naphthalene  sulfon  c 
Use/Import.  (S)  Rsact 

textile.  Import  rang; 


P  94-1217 

Importer.  Wackei 
Corporation. 

Chemical.  (G)  M 
polydimethylsi 

Use/Import.  (S) 
coating  materials  (dispers 
Import  range:  Confi 


loxaie 


i^nt 


P  94-1218 

Manufacturer.  El|F  Atorhem  North 
America,  Inc. 

Chemical.  (S)  1,1 

Use/Production 
range:  Confidential 


P 94-1219 

Manufacturer.  Hcjechst  Celanese 
Corporation. 

Chemical.  (G)  Azb 
naphthalene  disulf^n 

Use/Production 
textile  dyeing.  Proc 
10,000  kg/vr. 


substituted 
acid. 
G)  Fiber  reactive  for 
range:  2,500- 


P  94-1220 

Manufacturer.  H4echst  Celanese 
Corporation. 

Chemical.  (G)  Az ) 
naphthalene  disulfQnic 

Use/Production 
textile  dyeing.  Proi 
10,000  kg/yr. 

P  94-1221 

Manufacturer.  H<Jechst  Celanese 
Corporation. 

Chemical.  (G)  AzJ) 
naphthalene  disu 

Use/Production 
textile  dyeing.  Proc 
10,000  kg/yr. 
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slurries.  Prod. 


lie  acid-acrylic 
alkanolammonium 

itive,  open,  non- 
range: 


acid,  alkali  salt. 

ive  dye  for 
Confidential. 


Silicones 
oxylated 


ifoam  agent  for 
ions,  lactices). 
Jential. 


1-Trifluoroethane. 
S)  Frigerant.  Prod. 


substituted 
ic  acid. 
G)  Fiber  reactive  for 
range:  2.500- 


ilf<  n 


substituted 
ic  acid. 
S)  Fiber  reactive  for 
range:  2,500- 


P 94-1222 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Tetrasubstrituted 
benzene  sulfonic  acid. 

Use/Production.  (S)  Reactive  for 
cellulose  or  nylon.  Prod,  range: 
Confidential. 

P  94-1223 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Tetrasubstituted 
benzene  sulfonic  acid. 

Use/Production.  (S)  Reactive  dye  for 
cellulose  or  nylon.  Prod,  range: 
Confidential. 

P  94-1224 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use/Production.  (S)  Injection  molding 
of  plastic  articles  and  plastic  profiles. 
Prod,  range:  Confidential. 

P  94-1225 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use/Production.  (S)  Injection  molding 
of  plastic  and  extrusion  of  plastic 
profiles.  Prod,  range:  Confidential. 

P 94-1226 

Manufacturer.  Confidential. 

Chemical.  (G)  Urea  modified  hydroxy 
acrylate  copolymer. 

(Jse/Production.  (G)  Highly  dispersed 
material.  Prod,  range:  40,000-110,000 
kg/yr. 

P  94-1227 

Manufacturer.  Confidential. 

Chemical.  [G]  Urea  modified  hydroxy 
acrylate  copolymer. 

Use/Production.  (G)  Highly  dispersed 
material.  Prod,  range:  40,000-110,000 

P  94-1228 

Manufacturer.  Confidential. 

Chemical.  (G)  Urea  modified  hydroxy 
acrylate  copolymer. 

Use/Production.  (S)  Highly  dispersed 
material.  Prod,  range:  40,000-110.000 
kg/yr. 

P  94-1229 

Manufacturer.  Confidential. 

Chemical.  (G)  Urea  modified  hydroxy 
acrylate  copolymer. 

Use/Production.  (G)  Highly  dispersed 
material.  Prod,  range:  40,000-110,000 

P  94-1230 

Manufacturer.  Reichhold  Chemicals, 
Inc. 


Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  air-dry 
coating  for  metal  substrates.  Prod,  range: 
Confidential. 

P  94-1231 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Polyolefin  modified 
nylon  6,6.  * 

Use/Production.  (S)  Molding- 
automotive  &  industrial.  Prod,  range: 
Confidential. 

P  94-1232 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Polyolefin  modified 
nylon  6,6. 

Use/Production.  (S)  Molding 
automotive  &  industrial.  Prod,  range: 
Confidential. 

P  94-1233 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Polyolefin  modified 
nylon  6,6,/6  copolymer. 

Use/Production.  (S)  Molding 
automotive  &  industrial.  Prod,  range; 
Confidential. 

P  94-1234 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  imidazolium 
compound. 

Use/Production.  (S)  Corrosion 
inhibitor  for  oil  and  gas  tubular  goods. 
Prod,  range:  Confidential. 

P  94-1235 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  imidazolium 
compound. 

Use/Production.  (S)  Corrosion 
inhibitor  for  oil  and  gas  tubular  goods. 
Prod,  range:  Confidential. 

P  94-1236 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Aromatic  polyester- 
polyphthalamide  copolymer. 

Use/Production.  (G)  Manufacture  of 
molded  parts.  Prod,  range:  Confidential. 

P  94-1237 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Polyimide. 

Use/Production.  (G)  Molding  resin. 
Prod,  range:  Confidential. 

P  94-1238 

A/onu/acffirer.  Confidential. 

Chemical.  (S)  Propanenitrile,  3- 
(amino,  N-tallow  alkyl) 
tripropylenetetra-. 

Use/Production.  (S)  Intermediate  for 
production  of  polyamines.  Prod,  range: 
Confidential. 

P  94-1239 

Manufacturer.  Confidential. 
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Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Intermediate  for 
production  of  pofyamines.  Prod,  range: 
Confidential. 

P  94-1240 

Manufacturer.  Confidential. 

Chemical.  (S)  Nitriles,  Cio-m 
unsaturated. 

Use/Production.  (S)  Intermediate  for 
production  of  polyamines.  Prod,  range: 
Confidential. 

P  94-1241 

Manufacturer.  Confidential. 

Chemical.  (S)  Propanenitrile,  3- 
(amino,  ^-(Cu-is  and  Ci^-ik 
unsaturated  alkyl))trimethylenedi-. , 

Use/Production.  (S)  Intermediate  for 
production  of  polyamines.  Prod,  range: 
Conidential. 

P  94-1242 

Manufacturer.  Confidential. 

Chemical.  (S)  Propanenitrile!  3- 
(amino,  N-{C|4~ik  and  Ci6-ik 
unsaturated  alkyl))  dipropylenetri-. 

Use/Production.  (S)  Intermediate  for 
production  of  polyamines.  Prod,  range: 
Confidential. 

P  94-1243 

Manufacturer.  Confidential. 

Chemical.  (S)  Propanenitrile,  3- 
(amino,  N-(Ci4~ik  and  Ci6-ik 
unsaturated  alkyl)  tripropylenetetra-. 

Use/Production.  (S)  Intermediate  for 
product  of  polyamines.  Prod,  range: 
Confidential. 

P  94-1244 

Manufacturer.  Confidential. 

Chemical.  (S)  Amines,  A^(C,4-ik  and 
Ci6— iH  unsaturated  alkyl) 
dipropylenetri-. 

Use/Production.  (S)  Asphalt 
emul.sions.  Prod,  range:  Confidential. 

P  94-1245 

Manufacturer.  Confidential. 

Chemical.  (S)  Amines,  N-(Ci4— rs  and 
C|6— 1«  unsaturated  alkyl) 
tripropylenetri-. 
.    Use/Production.  (S)  Asphalt 
emulsions.  Prod,  range:  Confidential. 

P 94-1246 

Manufacturer.  Confidential. 

Chemical.  (S)  Amines,  N-(C,4-i8  and 
C|ft-iK  unsaturated  alkyl) 
tetrapropylenepenta-. 

Use/Production.  (G)  Asphalt 
emulsions.  Prod,  range:  Confidential.. 

P  94-1247 

Manufacturer.  Adhesives  Research, 
Inc. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (S)  Pressure  sensitive 
adhesive  for  tape  product(s).  Prod, 
range:  10,000-50,000,  kg/yr. 


P  94-1248 

Manufacturer.  Confidential. 

Chemical.  (G)  Syythetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1249 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1250 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1251 

Manufacturer.  Confidential. 

Chemical.  fG)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

,P  94-1252 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1253 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1254 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1255 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1256 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1257 

Manufacturer.  Confidential. 

C/iemrca/.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range; 
Confidential. 

P  94-1258 

A/onu/ae(urer.<i:onfIdential.  • 


Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range; 
Confidential. 

P  94-1259 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P 94-1260 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential, 

P  94-1261 

'       Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 
Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1262 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1263 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range; 
Confidential. 

P 94-1264 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range; 
Confidential. 

P 94-1265 

Manufacturer  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 
■    Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range; 
Confidential. 

P  94-1266 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range; 
Confidential. 

P  94-1267 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1268 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil. 
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Use/Production. 
chemical  processir^ 
ConBdential. 


[S)  Lubricant, 
aid.  Prod,  range: 


P  94-1269 

Manufacturer 
Chemical.  (G) 
Use/Production 

chemical  process! 

ronfidential 


Cdnfidentiai. 
Sy  ithetic  white  oil. 
S)  Lubricant, 
r  I  aid.  Prod,  range: 


P9*-1270 

Manufacturer.  Ct^nfidentia 

Chemical.  (G) 

Use/Production. 
chemical  processing 
Confidential. 


Sy  ith 


etic  white  oil. 
S)  Lubricant, 
aid.  Prod,  range: 


P 94-1271 

Manufacturer.  C( 

Chemical.  (G)  Sy  ithetic 

Use/Production. 
chemical  processing 
Confidential. 


nfidential. 

white  oil. 
S)  Lubricant, 
aid.  Prod,  range: 


P 94-1272 

Manufacturer.  C( 
Chemical.  (G)  Sy 
Use/Production 

chemical  processing 

Confidential. 


nfidential. 

thetic  white  oil. 
S)  Lubricant, 

aid.  Prod,  range: 


P 94-1273 


Manufacturer.  Ct 
Chemical.  (G)  Syjith 
Use/Production 

chemical  processing 

Confidential. 


nfidential. 

etic  white  oil. 
S)  Lubricant, 
aid.  F'rod.  range: 


P 94-1274 


Manufacturer.  Q  nfident 
Chemical.  (G)  Sy  ithet 
Use/Production 

chemical  processing 

Confidential. 


ial. 
ic  white  oil. 
S)  Lubricant, 
aid.  Prod,  range: 


P  94-1275 

Manufacturer.  Cdnfidentiai. 

Chemical.  (G)  Syf  th 

Use/Production 
chemical  processing 
Confidential. 


etic  white  oil. 
S)  Lubricant, 
aid.  Prod,  range: 


Ccn 


P 94-1278 

Manufacturer 

Chemical.  (G)  Sy^ithetic 

Use/Production 
chemical  processin 
Confidential 


fidential. 

white  oil. 
S)  Lubricant, 
aid.  Prod,  range: 


P  94-1277 

Manufacturer.  Cdnfidentia 

Chemical.  (G)  Sy 

Use/Production. 
chemical  processin 
Confidential. 


thetic  white  oil. 
S)  Lubricant, 
aid.  Prod,  range: 


P 94-1278 

Manufacturer.  Confident 

Chemical.  (G)  Syi 

Use/Production. 
chemical  processin 
Confidential. 


ial. 
thetic  white  oil. 
S)  Lubricant, 
aid.  Prod,  range: 


P  94-1279 


Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 


Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 


P  94-1280 


Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1281 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oiL 
Use/Production.  (S)  Lubricant, 

chemical  proce.ssing  aid.  Prod,  range: 

Confidential. 

"P  94-1282 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1283 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1284 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1285 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
ConfidentieJ. 

P  94-1286 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1287 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1288 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1289 

Manufacturer.  Confidential. 


P  94-1290 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential 

P  94-1291 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. . 

P  94-1292 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1293 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1294 

Manufacturer.  Confidential. 

Chemical,  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
rJiemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1295 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P 94-1296 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1297 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1298 

Manufacturer.  Confidential. 

Chemical.  (G)  SjTithetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1299 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil. 
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Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1300 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1301 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Iffie/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1302 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1303 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil. 
Use/Production.  (S)  Lubricant. 
.    chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1304 

Manufacturer  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1305 

Manufacturer  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1306 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oU. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1307 

Marrufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 
-    Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1308 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
•Confidential. 

P 94-1309 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil. 
Use/Production.  (S)  Lubricant. 
•  chemical  processing  aid-  Prod,  range: 
Confidential. 


P  94-1310 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1311 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1312 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range; 
Confidential. 

P  94-1313 

Manufacturer.  Confidential. 

Chemical.  [G]  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1314 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 
-   Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1315 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil 
Use/Production.  (S)  Lubricant. 

chemical  processing  aid.  Prod,  range: 

Confidential. 

P  94-1316 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1317 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1318 

Monj*/orf«rer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil 
Use/Production.  (S)  Lubricant. 

chemical  processing  aid.  Prod,  range: 

Confidential. 

P  94-1319 

Manufacturer.  Confidential. 

Chemical.  [G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidental. 

P 94-1320 

Manufacturer.  Confidential. 


Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P 94-1321 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1322 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1323 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod. 
range:Confidential. 

P  94-1324 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1325 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil 
Use/Production.  (S)  Lubricant. 

chemical  processing  aid.  Prod,  range: 

Confidential. 

P  94-1326 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil 
Use/Production.  (S)  Lubricant. 

chemical  processing  aid.  Prod,  range: 

Confidential. 

P  94-1327 

Manufacturer  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1328 

Manufacturer.  Confidential. 
Chemical.  (G)  Synthetic  white  oil 
Use/Production.  (S)  Lubricant. 

chemical  processing  aid.  Prod  range: 

Confidential. 

P  94-1329 

Manufacturer.  Confidential. 
Chemical.  (G)  SyTithetic  white  oil 
Use/Production.  (S)  Lubricant. 

chemical  processing  aid.  Prod,  range 

Confidential. 

P  94-1330 

Manufacturer.  Confidential. 
Chemical.  (G)  .Synthetic  v\  hite  oil. 
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{■>) 


Use/Production 
chemical  processing 
Confidential. 


Lubricant, 
aid.  Prod,  range: 


P  94-1331 

Manufacturer.  Co 
Chemical.  (G)  Syribet 
Use/Production.  (1 1) 

chemical  processing 

Confidential. 


fidential. 

ic  white  oil. 
Lubricant, 
aid.  Prod,  range: 


P  94-1332 

Manufacturer.  Confident 
Chemical.  (G)  Syn ; 
Use/Production.  (J ) 

chemical  processing  a 

Confidential. 


ial. 
thic  white  oil. 
Lubricant, 
id.  Prod,  range: 


P 94-1333 


Manufacturer.  Coijfidential 

Chemical.  (G)  Svn 

Use/ Production.  ($) 
chemical  processing 
Confidential. 


thic  white  oil. 
Lubricant, 
aid.  Prod,  range: 


P  94-1334 


Manufacturer.  Cor  fidential 
ChemicQl.  (G)  Syn  h 
Use/Production.  (Sf) 

chemical  processing 

Confidential. 


etic  white  oil. 
Lubricant, 
aid.  Prod,  range: 


P  94-1335 

Manufacturer.  Cdrffident 
Chemical.  (G)  Syn  h 
Use/Production,  (i 

chemical  processing  iid. 

Confidential. 


ial. 
etic  white  oil. 
Lubricant, 
Prod,  range: 


P  94-1336 

Manufacturer.  Cor^idential 

Chemical.  (G)  Syn 

Use/Production.  (^ 
chemical  processing 
Confidential. 


I  letic  white  oiL 

Lubricant, 
lid.  Prod,  range: 


P 94-1337 

Manufacturer.  Corjfiden 
Chemical.  (G)  Syn 
Use/Production.  (S 

chemical  processing 

Confidential. 


etic  white  oil. 
Lubricant, 
}id.  Prod,  range: 


P 94-1338 

Manufacturer.  Cor 
Chemical.  (S)  Syne  h 
Use/Production.  (S 

chemical  processing 

Confidential. 


idential. 
ic  white  oil. 
Lubricant, 
lid.  Prod,  range: 


P  94-1339 

Manufacturer.  Con 
Chemical.  (G)  Synt  i 
Use/Production,  [t 

chemical  processing 

Confidential. 


idential. 

etic  white  oil. 

Lubricant, 
lid.  Prod,  range: 


P  94-1340 


Manufacturer.  Con 
Chemical.  (G)  Synt  letic 
Use/Production.  (S 

chemical  processing 

Confidential. 


idential. 

white  oil. 
Lubricant, 
id.  Prod-  range: 


P 94-1341 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1342 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P 94-1343 

Manufacturer.  Confidential. 

Chemical.  IG)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1344 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P 94-1345 

Manufacturer.  Confidential. 

Chemical.  [G]  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P94-134« 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1347 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  iol. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P 94-1348 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lutmcant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1349 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid  Prod,  range: 
Confidential. 

P 94-1350 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1351 

Manufacturer.  Ccmfidential. 


Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1352 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P 94-1353 

Monu/acfurer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/ Product! on.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1354 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1365 

Manufacturer.  Confidential. 

Chemical.  (G>  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P94-13S* 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1357 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1358 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential 

P 94-1359 

Manufacturer.  Confidential. . 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential 

P  94-1360 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1361 

Manufacture:  Confidential. 
Chemical.  (G)  Synthetic  white  oil. 


Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  raiige: 
Confideiitial. 

P  94-1362 

Manufacturer.  Confidential. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant. 
c;hemical  processing  aid.  Prod,  range: 
C;onfidentiaI. 

P  94-1363 

Manufacturer.  Confidential. 

Chemical.  [G]  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1364 

-  Manufacturer.  Confidential.. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  range: 
Confidential. 

P  94-1365 

Manufacturer.  Confidential,- 
Chemical.  (G)  Synthetic  white  oil. 
Use/Production.  (S)  Lubricant. 

chemical  processing  aid.  Prod,  range: 

Confidential. 

P  94-1366 

Manufacturer.  Confidentiiil. 

Chemical.  (G)  Synthetic  white  oil. 

Use/Production.  (S)  Lubricant, 
chemical  processing  aid.  Prod,  raiigf: 
Confidential. 

P  94-1367 

Manufacturer.  Confidential. 
Chemical.  (GJ  Synthetic  white  oiL 
Use/Production.  (S)  Lubricant. 

Chemical  processing  aid.  Prod,  range: 

Confidential. 

P  94-1368  .  .^ 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  chromium 
complexes  of  substituted 
hydroxyphenyl azo 
hydroxynaphthalenes  mixed  sodium 
salts  and  amine  salts. 

Use/Production.  (G)  Open,  noii- 
(ijspersive  use.  Prod,  range: 
Confidential. 

P  94-1369 

ManufocturtT.  Confidential. 

Cht-mical.  (S)  .A.dipi(:  acid; 
penfaorthritol:  rosin;  2-ethyl-(2- 
hydroxymfUhyl)  1-3-propanrdiol:  1-.!- 
propanediol  2.2-dimethyl. 

Ust'/Production.  (S)  VVood  lacquers. 
Prod,  range:  5.000-20.000  kg/yr. 

P  94-1370 

Miinufacturtr.  Arizona  Chemical 
C.'on'.pany. 

Chemical.  (G)  Phenolic  modified 
hydrocarbon  copolymer. 


Federal  Register  /  Vol.  59,  No.  140  /  Friday,  July  22,  1994  /  NoUces 


37493 


Use/Production.  (S)  Resin 
components  of  heat.set,  webb  offset,  and 
she<;tfed  inks.  Prod,  range:  Confidential. 

*  94-1371 

Manufacturer.  Reichhold  Chemicals 
Inc. 

Chemical.  (G)  Triethylamine  salt  of  an 
aliphatic  polyurethane  copol\7ner. 

Use/Production.  {S)  Resin' 
components  of  heat.set  webb  offset,  and 
Prod,  range:  Confidential.' 

P  94-1372 

Importer.  Huls  America.  Inc. 

Chemical.  (G)  Fatty  alcohol 
polyurethane  glycolether. 

Use/Impnrt.iS)  Emulsion,  concentrate 
for  metal  working  fiuids  and  textile 
prot:essing.  Import  range:  Confidential. 

P  94-1373 

Importer.  Ashland  Chemicals,  hic. 

Chemical.  (G)  Synthetic  and  vegetable 
tatty  acid  modified  poly  (tri-methylol 
propane,  pentaerythritai)  phthalate. 

Use/Import.  (G)  Short,  synthetic;  alkvd 
Jtsin  for  coating  applif  ations.  Import 
range:  Confidential. 

P  94-1374 

Mainifacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyliydroxy  aromatic  compound. 

Use/Production.  (G)  Chemial  for  metal 
treatment.  Prod,  range:  Confidential. 

P  94-1375 

Mnnafacturer.  Confidential. 

Chemical.  (G)  Substituted 
polylhydroxy  aromatic  compoujul. 

Use/ Product  ion.  (C)  Chemial  for  metal 
treatment.  Prod,  range:  Confidential. 

P  94-1376 

Mcmufacturtk.  Confidential. 

Chemical.  (G)  Substituted 
polyliydroxy  aromatic  compound. 

Use/Production.  (G)  Chemial  for  metal 
treatment.  Prod,  range:  Confidential. 

P  94-1377 

Manufacturer.  Confidentia I . 

Chemical.  (G)  Substituted 
polyliydroxy  aromatic  compound. 

Use/Production.  [G)  Chemial  for  metal 
treatment.  Prod,  range:  Confidential. 

P  94-1378 

Mainifactun.r.  Confidentia f. 

Chi-miral.  (G)  Substituted 
()olyhydroxy  aromatic  compound. 

Use/Production.  (G)  Chemial  for  metal 
trealment.  Prod,  range:  Confidential 

P  94-1379 

A/fuiu/ocriin-r.  Confidential. 

Chemical.  (G)  Substituted 
polyliydroxy  aromatic  compound. 

Use/Production.  (G)  Chemial  for  metal 
treatment.  Prod,  range:  Confidential. 


P  94-1380 

A/nnt;/"orfuner.  Confidential. 

Chemical.  (G)  Substituted 
polyhydroxy  aromatic  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  nmge: 
Confidential. 

List  of  Subjects 

Environmental  protection. 
Premanufacture  notification. 
Diited:  July  15.  1094. 

Frank  V.  Caesar, 

.4(f(n>j  Dinitor.  Information  Mtniatifiiii-tit 
Dii-ision.  (>ffirf-  of  Pollution  Prrvf-ntion  and 
To  .vi'f.s 

|FKD(K..  4)4-17914  rilfd  r-:il-q4:8;4->.i.r.| 

BILLING  CODE  656&-60-F 


[OPPTS-59981;  FRL-4867-1] 

Certain  Chemicals,  Premanufacture 
Notices 

AGENCY:  Environmental  Protec  tioii 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSC.A)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chetmical  substance  to 
submit  a  premanufacture  notice  (PMNI 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(aJ(l )  premanufacture  notices  art> 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  Mnv  1.1.  1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11.  1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  frou) 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  3  such  PMN(sl  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 
y  y4-H6.  May  4.  1994. 
Y94-H7.  94-88.  May  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  R.  Ilazeii.  Director. 
Environmental  Assislam:e  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SU'.. 
Washington.  DC,  20460  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  tlie  TSr.\ 
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fx 


Nonconfidential  In 
(NCIC).  NEM-B607 
■^  between  12  noon  ai^l 
through  Friday,  exc 
holidays. 


rmation  Center 
at  the  above  address 

4  p.m.,  Monday 
uding  legal 


¥94-86 

Manufacturer.  En 
Company. 

Chemical.  (G)  Ali 
polymer. 

Use/Production.  ( j) 
adhesive  binder.  Prid 
Confidential. 
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erprise  Coatings 

)hafic  diisocyanate 

Industrial  te.xtile 
range: 


.  Osbom , 

'urethane  alkyd. 
i)  Pigment  coatings. 
Confidt  ntial. 


Y94-e7 

Manufacturer.  C 
Corporation. 

Chemical  (G)  Pol 

Use/Production.  ( 
Prod,  range: 

Y94-e8 

Manufacturer.  Vizier  Company. 

Chemical.  (G)  Fat  y  acids,  tall-oil, 
maleated,  e.sters  wit  i  a  mixture  of  Ci..  is 
alkyl  and  alkoxylate  d  potas.sium  salts. 

Use/Production.  (  Z)  Textile  fiber  and 
fabric  processing  ai<  .  Prod,  range: 
Confidential. 


prptettion. 
cation. 


not  fi 


List  of  Subiects 

Environmental 
Premanufacture 

Dated:  |uly  15.  1994 
Frank  V.  Caesar, 

Acting  Director.  Inforuiotion 
Division.  Office  of  Poll 
Toxics. 

IFRDoc  94-17913  Fill 

BILUNG  CODE  tBtO-M-T 


Management 
tion  Prt^ention  and 


•d  7-21-94:  8:45  ami 


[OPPTS-00155;  FRL-  i«68-31 

Dry  Cleaning  Indosiry;  Notice  of 
Availability  of  Comparison  Study  of 
Conventional  Dry  C  eaning  a'rrd  an 
Alternative  Processj 

AGENCY:  Environmejital  Protection 
•Agency  (EPA). 

ACTION:  Notice  of  avfeilability. 


SUMMARY:  EPA  is 
availability  of  a  stutjv 
"Multiprocess  Wet 
Performance  Comp 
Conventional  Dry  C 
Alternative  Process, 
result  of  a  joint  EPA 
demonstrated  the  vi 
alternative  non-solv 
process  whirii  relie) 
steam  and  pressing 
are  traditionally  drj' 
ADO«ESSES:  The 
at  a  cost  of  $12. 00 
Printing  Office  (GPfJ) 


anfiouncing  the 
entitled 
(tieaning:  A  Cost  and 
J  rison  of 
eaning  and  an 
The  study  is  the 
industry  effort  that 
ibility  of  an 
nt  "wet"  cleaning 
on  .soaps,  heat, 
clean  clothes  that 
cfeaned. 


0( 


doqument  is  available 
the  Government 
.  732  North  Capitol 


frim  I 


St..  NE.,  Washington,  DC  20401, 
telephone  (202)  783-3238.  Ask  for 
document  number  EPA  744-R-093-004. 
This  document  is  also  available  from  the 
National  Technical  Information  Service 
(NTIS),  5258  Port  Royal  Road. 
Springfield,  VA  22161.  telephone  (703) 
487-4650;  ask  for  publication  PB94- 
108030.  The  cost  is  $27.  Free  copies  of 
the  Executive  Summary  can  be  obtained 
by  contacting  EPA's  Pollution 
Prevention  Information  Clearinghouse 
(PPIC).  Environmental  Protection 
Agency,  401  M  St..  SW.,  Mail  Code 
3404.  Washington,  DC  20460,  telephone 
(202) 260-1023.  Fax (202) 260-1678.  A 
brochure  on  multiprocess  wet  cleaning 
is  also  available  from  PPIC.  Ask  for 
document  number  EPA  744-S-94-O01. 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA's  Pollution  Prevention  Information 
Clearinghouse  (PPIC),  Environmental 
Protection  Agency.  401  M  St..  SW..  Mail 
Code  3404.  Washington,  DC  20460, 
telephone  (202) 260-1023,  Fax  (202) 
260-1678. 

SUPPLEMENTARY  INFORMATION:  The 
Agency's  Design  for  the  Environment 
Program  within  the  Office  of  Pollution 
Prevention  and  Toxics  formed  a 
partnership  with  the  dry  cleaning 
industry,  universities,  and 
environmental,  labor,  and  consumer 
groups  to  explore  ways  to  reduce 
exposure  to  perchloroethylene  (PCE), 
the  chemical  solvent  used  by  most  dry 
cleaners  to  clean  clothes.  In  November 
and  December  1992,  a  short-term,  high 
volume  demonstration  project  was 
conducted  to  compare  the  cost  and 
performance  of  the  alternative  non- 
solvent  process  with  traditional  dry 
cleaning  methods  that  use  PCE.  Results 
of  the  project  indicate  that  the  wet 
cleaning  process  appears  to  be 
economically  competitive  and 
acceptable  to  consumers.  The  new  wet 
cleaning  method,  which  can  reduce  the 
public's  exposure  to  toxic  dr\'  cleaning 
chemicals,  may  be  a  viable  alternative 
for  some  of  the  nation's  dry  cleaners. 

Dated:  June  28.  1994. 
Mark  A.  Greenwood. 

Director.  Office  of  Pollution.  Pre\ention  and 

Toxics. 

IFRDoc.  94-17911  Filed  7-21-94:  8  45  ami 

BILUIMiCOOC  «MO-eO-F 


[OW-FRL-5017-61 

Policy  for  the  Development  of  Effluent 
Limitations  In  National  Pollutant 
Discharge  Elimination  System  Permits 
to  Control  Whole  Effluent  Toxicity  for 
the  Protection  of  Aquatic  Life:  Notice 
of  Availability 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  final  policy  document 
entitled  "Policy  for  the  Development  of 
Effluent  Limitations  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Permits  to  Control  Whole 
Effluent  Toxicity  (WET)  for  the 
Protection  of  Aquatic  Life.  "  The 
purpose  of  the  new  poficy  is  to  promote 
uniform,  nationwide  compliance  with 
existing  statutory  and  regulatory 
requirements  for  the  control  of  WET  and 
to  assist  permit  writers  in  implementing 
these  requirements. 
DATES:  Copies  of  this  document  are 
available  beginning  July  22. 1994. 
ADDRESSES:  Copies  of  this  docimient  can 
be  obtained  from  U.S.  EPA.  National 
Center  for  Environmental  Publications 
and  Information.  P.O.  Box  42419. 
Cincinnati,  Ohio  45242-2419 
(Document  Number  EPA  833-B-94- 
002). 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  J.  MiUer.  Office  of  Water,  Office 
of  Wastewater  Management,  4203,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W.,  Washington,  D.C  20460, 
Telephone:  (202)  260-3716. 
SUPPtEMENTARr  INFORKdATION:  Since 
1984  EPA  has  undertaken  various 
regulatory  activities  for  the  control  of 
WET  to  protect  aquatic  life.  In  1984, 
EPA  published  the  "PoHcy  for  the 
Development  of  Water  Quality-Based 
Permit  Limitations  for  Toxic 
Pollutants."  49  FR  9016  (March  9. 
1984).  The  policy  discusses  such  issues 
as  integration  of  chemical  specific  and 
biological  permit  limits;  chemical, 
physical,  and  biological  testing 
requirements  (including  WET  testing 
requirements);  and  use  of  data. 

In  1989,  EPA  revised  the  regulations 
governing  the  development  of  water 
quality-based  effluent  limitations, 
including  those  to  control  WET.  40  CFR 
122.44(d)(1).  The  regulations  impose 
specific  requirements  such  as  requiring 
effluent  limits  where  the  permitting 
authority  finds  "reasonable  potential"  to 
cause  an  exceedance  of  applicable  water 
quality  criteria. 

In  1991.  EPA  revised  the  1985 
Technical  Support  Document  for  Water 
Quality-based  Toxics  Control  [TSD). 
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The  new  TSD  provides  an  explanation 
of  the  technical  support  for  WET  testing 
and  gives  detailed  guidance  on 
development  of  water  quality-based 
permit  limitations  for  WET  and  toxic 
pollutants. 

Based  upon  its  accumulated 
experience  in  administering  the  WET 
control  program  to  date,  EPA  decided  lo 
develop  a  new  WET  control  policy  to 
supplement  existing  policy.  The  new 
policy  consists  of  eight  policy 
statements,  explanations  of  each  policy 
statement,  and  appendices  containing 
background  materials.  In  part,  the  policy 
restate.-;  EPA's  strong  continuing 
commii.-^ent  to  existing  Clean  Water  Ad 
provisions  and  the  regulatory 
requirements  at  40  CFR  122.44ld)(l) 
governing  the  control  of  WET  for  the 
prote<.-lion  of  aquatic  life.  It  also 
addresses  some  specific  areas  where 
questions  have  arisen  regarding  the 
implementation  of  these  requirements. 

The  text  of  the  eight  statements  of 
policy  is  provided  below. 

1.  Basis  for  WET  Controls 

The  permitting  authority  should 
evaluate  WET  water  quality  criteria 
attainment  for  acute  WET  at  the  edge  of 
the  acute  mixing  zone  and  for  chronic 
WET  at  the  edge  of  the  chronic  mixing 
zone  except  where  the  State  has 
different  requirements  for  evaluating 
WET  criteria.'  The  pennitting  authority 
will  dex-elop  WET  effluent  limitations 
based  upon  the  more  stringent  of  the 
^     acute  or  chronic  criterion  applied  at  the 
edge  of  the  respective  mixing  zone,  or, 
alternatively,  on  both. 

2.  Evaluation  of  Dischargers  for 
Reasonable  Potential 

At  a  minimum,  the  permitting 
authority  should  review  all  major 
dischargers  for  reasonable  potential  to 
tause  or  contribute  to  exceedan(  v  of 
WET  water  quality  criteria. 

3.  Evaluating  Reasonable  Polential 

The  permitting  authority  will 
consider  available  WET  testing  dat;)  and 
other  information  in  evaluating  whether 
a  discharger  has  reasonable  potential  to 
cause  or  contribute  to  excee<f.in(:i>  of 
WET  Writer  quality  mieria. 

4.  Consequences  of  Establishing 
Reasonable  Potential 

Upon  finding  rea.sonable  potential  to 
cause  or  contribute  to  exceedance'  of- 
WET  water  quality  criteria,  the 


•  Throughout  th«  policy,  tbe  term  "WbT  *»ol»fT 
qii.-.lily  I  liieria"  mfprs  lo  State  numerk  Wrtfer 
qu;)lity  criteria  for  WET  and  State  i^arrative  wafm 
quality  rrileria  for  foxicify  such  a«  "no  lonirs  in 
ln).!f;<,  ..mounts"  in  StdJe  wdt*3TqD8tity  strfrxtrds 


permitting  authority  will  impase 
effluent  limitations  to  control  WET. 

5.  Whole  EfTltient  Toxicity  Monitoring 

Where  appropriate,  the  pennitting 
authority  should  impose  WET 
monitoring  conditions  upon  dischargers 
that  do  not  have  effJuenl  limitations  to 
control  WET. 

6.  Compliance  Schedules  in  NPDES 
Permits 

Where  allowed  under  State  and 
federal  law,  NPDES  permits  may 
contain  schedules  for  compliance  with 
WET  effluent  limitations. 

7.  Whole  Effluent  Toxicity  Controls  and 
the  Pollutants  Ammonia  and  Chlorine 

The  requirements  of  the  water  quality 
ipermitting  regulations  apply  without 
regard  to  the  pollufant(s)  that  may  be 
causing  toxicity,  including  ammonia 
and  chlorine. 

8.  W  hole  Effluent  Toxicity  Controls  and 
Publicly  Owned  Treatment  Works 
(POTWs) 

The  requirements  of  the  water  quality 
permitting  regulations  apply  to  all 
dischargers,  including  POTWs 

Dated:  July  14,  19*»4 
Robert  Percia.sepe, 
Assi.'itunt  Administrator Jor  Wtitnr. 
JFR  Doc  94-17918  Fiimi  7-21-94;  8:45  a:nj 
BILLIHG  CCOE  6560~60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Mar^agement 
and  Budget 

The  Federal  Coinmunii:ations 
Conim.ission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-51 1.  For  further 
information  contact  Shoko  B.  Hair. 
Federal  Communications  Commission 
(202) -3 18-1370. 

Federal  Communications  Commission 

OMB  Control  Nn.:  3060-0383 

Tititi:  Satellite  Communic:ations — Part 
25 

Expiration  Date:  05/31/97 

Estimated  Annual  Burden:  10,996  tofiJ 
hours;  4  hours  per  response. 

Description:  Earth  and  space  .station 
applicants  are  required  to  submit 
information  as  specififni  in  47  CFR 
part  25  so  that  the  Commis.sion  may 
determine  whether  their  request 
should  be  granted.  Th«»  information  i«. 


used  to  determine  the  objectives  of 
public  interest,  convenience  and 
necessity  are  being  met  in  a«:txjrd.inrp 
with  47  U.S.C.  309. 

OMB  Control  No.:  3060-0343 
Title:  Qualifications  of  Domestic 
Satellite  Space  Station  Licensees- 
Section  25.140 

Expiration  Date:  05/31/97 

Estimated  Annual  Burden:  25.000  total 
hours;  1000  hours  per  response. 

Description:  Domestic  fixed-satellite 
station  applicants  must  submit 
information  as  required  by  47  CFR 
25.140.  To  enable  the  Commission  to 
determine  whether  the  applicants  are 
financially,  technically  and  legally 
qualified  io  construct,  launch  and 
operate  their  proposed  systems  and 
have  justified  the  need  for  expansion 
satellites,  applicants  are  required  to 
submit  specified  dof:umentation. 

Fedi  ral  (lomraunicationsfiMnmission 

William  F.  Caton, 

A;rting  .'iti:retary: 

IFR  Dix,.  <M-17849  Fitnd  7-21-«M;  8:45  ..;)»! 

BILLING  CODE  67l2-ai-M 


FEDERAL  RESERVE  SYSTEM 

Emigrant  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notic-e 
have  applied  for  the  Board's  approval 
under  sef.tion  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  attd  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  lo  acquire  a  bank  or  b.mk 
holding  company.  The  factors  thai  are 
considet^d  in  acting  on  theapplii/itiof.-s 
are  set  forth  in  sedion  3(r)  of  the  Ail 
(12  U.S.C.  1842(c)). 

Eath  application  is  available  for 
immediate  inspection  at  the  Fedeml 
Reserve  Bank  indicated.  Once  the 
application  h.i.s  been  accepted  for 
proce.ssing.  it  vvill  also  be  availabln  for 
inspe«.t!on  at  the  ofTit.-BS  of  the  Board  ul 
Governors.  Interested  persons  ri.nv 
express  their  views  in  writing  to  the 
Resen  e  Bank  or  to  the  offices  of  the 
Board  of  Crovtfniors.  Any  comment  on 
an  nppiit.ttion  that  requests  a  hearing 
niusi  include  a  statement  of  why  a 
written  pre.sentation  would  not  siilfif  i* 
in  lieu  of  a  heitring.  identif)'lng 
sf>fH:ifically  any  questions  of  fact  th.il 
are  in  dispute  and  stimmarizing  the 
evidence  that  would  be  prt^ented  nt  ii 
hearing. 

Unless  otherwise  noted,  (Xjm.itt'iirs 
regarding  eat.'h  of  these  applications 
must  be  received  not  later  than  Augimt 
J6,  1994. 
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A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Ruthdge.  Senior  Vice 
President)  33  Liberty  :  Street,  New  York, 
New  York  10045: 

1.  Emigrant  Bancor  ),  Inc.,  New  York. 
New  York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Emigrant  Savings 
Bank,  New  York.  New  York. 

B.  Federal  Reserve  )ank  of 
Minneapolis  (James  N  .  Lyon.  Vice 
President)  250  MarquKtte  Avenue, 
Minneapolis.  Minnesota  55480: 

J .  Guaranty  Develo  tment  Company, 
Livingston.  Montana;  to  acquire  100 
percent  of  the  voting  <  hares  of  American 
Bank  Whitefish.  Whit  jfish.  Montana,  a 
de  novo  bank. 

C.  Federal  Reserve  }ank  of  San 
Francisco  (Kenneth  R  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Fn  ncisco,  California 
94105: 

1.  SN.  Ltd.,  Moab,  I  tah;  to  become  a 
bank  holding  compan  ^  by  acquiring 
26.57  percent  of  the  v  )ting  shares  of 
First  Western  Bancorj  oration.  Moab. 
Utah,  and  thereby  ind  irectly  acquire 
First  Western  Bancor]  oration,  Moab, 
Utah. 

Board  of  Governors  of  khe  Federal  Reser\'e 
System.  luly  18, 1994. 
lennifier  I.  Johnson, 
Deputy  Secretary  of  the  toard. 
|FR  Doc.  94- 1784  IF!  led 

BILLING  CODE  621(M}1-F 


DEPARTMENT  OF  HJALTH  AND 

HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR— 462] 

Announcement  of  Cdoperative 
Agreement  to  the  As  sociation  of  State 
and  Territorial  Health  Officials 


fisc  al 


Summary 

The  Agency  for 
Disease  Registry 
the  availability  of 
funds  for  a  sole  sourc^ 
agreement  with  the 
and  Territorial  Health 
(ASTHO)  to 
and  territorial  health 
effects  of  hazardous 
environment 
available  in  FY  1994 
cooperative  agreemer^ 
that  the  award  will 
September  30, 1994 
budget  period  within 
period.  Continuation 
project  period  will  be 


7-21-94;  8:45  ami 


To)  ic  Substances  and 
(AT^DR)  announces 
year  (FY)  1994 
cooperative 
Association  of  State 
Officials 
continuejeducating  State 
jfficials  in  health 
ances  in  the 
Appro)AmateIy  $75,000  is 
o  fund  this 
It  is  expected 
in  on  or  about 
or  a  12-month 
a  3-year  project 
jwards  within  the 
made  on  the  basis 


b«g 


of  satisfactory  progress  and  availability 
of  funds. 

The  proposed  cooperative  agreement 
is  to  address  the  need  to  improve 
information  exchange  and  transfer 
between  State  and  Federal  agencies,  and 
among  State  agencies;  to  increase 
training  opportunities  to  help  States 
improve  the  capacity  to  conduct  risk 
assessment  and  risk  communication;  to 
recommend  a  strategic  plan  to  increase 
public  and  State  health  professionals' 
awareness  of  the  toxic  pollution 
problems  in  the  Great  Lakes  States, 
improve  their  ability  to  diagnose,  treat 
and  managfi  illness  or  injury  related  to 
environmental  problems,  and  enhance 
their  ability  to  communicate  health  risk 
information;  and  to  build  capacity  to 
respond  to  community  concerns  by 
providing  training  and  guidance  in 
addressing  issues  of  community  concern 
related  to  hazardous  waste  sites. 
Funding  is  to  support  a  full  time 
position  to  implement  and  conduct 
these  activities. 

ATSDR  will  collaborate  with  the 
planning,  implementation,  and 
evaluation  of  risk  communication 
training  programs.  Public  Learning 
Institute,  teleconference  briefings, 
consultation  service,  newsletter  column 
and  materials;  and  development, 
printing,  and  distribution  of  the  national 
directory  of  risk  assessors  and 
environmental  scientists. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  104(i)  (14)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended,  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  |42  U.S.C. 
9604  (i),  (14)  ana  (15)1. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 


Eligible  Applicant 

Assistance  will  be  provided  only  to 
ASTHO  for  this  project.  No  other 
applications  are  solicited.  The  program 
announcement  and  application  kit  have 
been  sent  to  ASTHO. 

ASTHO  represents  the  chief  public 
health  official  of  each  State  and 
territory.  Through  its  own  membership, 
the  ASTHO  Environment  Committee, 
the  Association  of  State  and  Territorial 
Health  Risk  Assessors  (ASTHRA),  other 
affiliate  organizations,  and  the  Public 
Health  Foundation,  ASTHO  has 
developed  unique  knowledge  and 
understanding  of  the  needs  and 
operations  of  State  health  agencies. 
Association  members  have  already 
developed  an  enormous  wealth  of 
experience  in  risk  communication  and 
have  identified  risk  communication 
programs  as  a  priority  need  for  State 
health  agencies. 

ASTHRA  is  an  organization 
functioning  under  the  umbrella  of 
ASTHO  and  is  composed  of  State  health 
professionals  involved  in  health  risk 
assessment.  ASTHRA  promotes 
information  exchange  between  State 
level  scientists  and  other  professionals 
who  are  responsible  for  environmental 
health  risk  assessments.  States  have 
varying  capacity  to  meet  the  demand  for 
either  developmental  or  sophisticated 
risk  assessment.  Improved  information 
exchange,  technology  transfer,  and 
increased  training  opportunities  will 
enhance  the  capacity  of  State  health 
agencies  to  respond  to  the  demand  for 
environmental  services,  information, 
and  risk  assessment.  Therefore,  a 
structure  to  improve  the  partnership 
between  ASTHO,  ASTHRA,  and  ATSDR 

ASTHO  has  advised  ATSDR  that  the 
ASTHRA  membership  is  the  target 
audience  to  reach  in  supporting  the 
continued  development  of  ASTHO's 
health  risk  assessment  component.  In 
1993  through  the  cooperative 
agreement,  ASTHO  conducted  six  risk 
communication  workshops.  It  is 
anticipated  that  ASTHRA  will  continue 
these  activities. 

Executive  Order  12372  Review 

The  application  is  not  subject  to  the 
E.xecutive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 
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Other  Requirements 

Paptirwork  Reduction  Act 

ProjecLs  that  involve  the  co)le<:tion  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obfaininc 
additional  information  regarding  this 
projecl.  please  refer  to  Announcement 
No.  462  and  contact  Maggie  Slay,  Grants 
Management  Specialist,  Grants 
Management  Branch,  l*rocurement  .ind 
Grants  Office,  Centers  for  Di,seasp 
Control  and  Prevention  (CDC),  225  East 
Paces  Fe'ry  Road.  NE.,  Mailstop  E-14, 
Atlanta  CA  30305.  telephone  (404) 
842-6797. 

The  applicant  may  obtain  a  ( opy  of 
•Healthy  People  2000"  (Full  Roporl, 
Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Docajments,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
tulephone  (202)  783-3238. 

Datffl:  luly  18, 1994. 
tJairc  V.  Broome.  M.D.,    > 

Deputy  Administrctor.  Agent  y  for  Tn,ii 

Suhstrini.ti.s  and  Disease  hegislry 

jFK  Dtx:  H4-17855  Filod  7-21-04.  8:4.S  !\rn\ 
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Food  and  Drug  Administration 
[Docket  No.  94E-0158] 

Determination  of  Regulatory  Review 
Period  for  Purposes  cf  Patent 
Extension;  Catttyst ».  50  Type  A 
Medicated  Article 

AGENCY:  Food  and  Drug  Administration, 
HH.S. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Cattlystf"0  50  Type  A  Medicated  Article 
and  is  publishing  this  notice  of  that 
determination  as  required  by  l.iw.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  animal  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 


305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Eh-., 
Rockville,  MD  20857. 
FOR  FURTHER  rNFORMATtON  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-143-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  iip  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  'orris  the  basis 
for  determining  the  amouni  of  extension 
.in  applicant  may  receive. 

A  regulatory  review  period  f;onsists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  pha.se  begins  on 
the  earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  became 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  .starts 
with  the  initial  submission  of  an 
.-ipplication  to  market  the  animal  drug 
product  and  continii<?s  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towa.-^d  the 
actual  amount  of  exifinsion  f!i;jt  the 
Commissioner  of  P-itents  and 
Trademarks  may  av-ard  (for  example, 
half  the  testing  phase  must  he 
subtracted  as  well  iis  any  time  lliat  may 
have  occurred  before  the  {latent  was 
i.ssued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  dnjg  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  CattlysuS)  50 
Type  A  Medicated  Arti(  !e  (Inidlomycin 
propionate  potassium).  Cattlystw  50 
Type  A  Medicated  Article  is  indicated 
for  improved  feed  efficiency  nnd 
increased  rate  of  weight  gain. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  re.storation  applicration  for 
G^ttlysUri)  50  Type  A  Medicati?d  Article 
(U.S.  Patent  No.  4.431.665)  from  .Syntex 
(USA),  Inc..  and  requested  FDA's 
assistance  in  determining  the  patent's 
eligibility  for  potent  term  restoration. 
FDA.  in  a  letter  dated  May  m,  1994, 


advised  the  Patent  and  Trademark 
Office  that  this  animal  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Cattlystw  50 
Type  A  medicated  Article  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  the  FDA  determine 
the  product's  regulatory  review  perirxl 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Cattlyst  •<>  50  Type  A  Medicated  Article 
is  4.253  days  Of  this  time,  3,762  days 
occurred  during  the  testing  phase  of  th<> 
regulalop,'  review  period,  while  491 
days  occurred  during  the  approval 
p.hase.  These  periods  of  lime  were 
derived  from  the  following  datKs: 

1.  r/iff  datti  an  exi^mption  undtn 
st'clinn  512(il  nf  the  Federal  Food  Dnr^. 
and  Co.-<mftir.  Art  hfcnme  ifffclivr  juiy 
14,  1982.  FDA  has  veri.Hed  the 
applicant's  claim  that  the  date  tho 
investigational  new  animal  drug 
application  (IN.AD)  became  eftV*  tivi> 
was  July  14,  1982. 

2.  The  date  the  application  w.'j.s 
initially  f^uhmitted  v*ith  rfspect  to  the 
human  drug  product  iindiT  section 
5121b)  of  the  Federal  Food,  Drug,  and 
Cnswetic  Art  Ot  io'uer  30,  1992.  FIM 
h-3s  verifuid  the  applicant's  «laim  th.it 
the  dale  the  new  animal  drug 
applicalfon  (NADA)  forCattlystW  50 
Type  A  Medi..atod  Article  (NADA  141  - 
025)  was  initi;illy  .-ubmiif«d  was 
October  30.  1 '192. 

3.  The  date  the  application  was 
approved  Man;h  4,  1994.  FDA  hjs 
verified  the  applicant's  i  laini  thai 
NAD/.\  141-02.'.  was  approved  on  M;uch 
4,  199^4. 

This  deti;ii:i;ii:ition  of  the  n^uwjlury 
review  period  i.st.i!)lishus  the  maxiiuuni 
pofenli.il  length  of  a  pat-jnt  exten.sion 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
sttifuton,'  liniit,'tions  in  its  calculations 
of  the  a<;tual  period  for  patent  extension 
In  its  applicatiop  for  patent  extension, 
this  appli(;:n;n  seeks  3  years  of  patent 
inrm  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incomict  nwy, 
on  or  before  September  20, 1994.  suh;nil 
to  the  Dockets  Management  Branch 
(addn.-ss  above)  written  commentb  und 
ask  foro  redetennination.  Furlhcnrion?, 
any  interested  person  may  petition  FTIA, 
on  or  befoie  January  25,  1995,  for  a 
determination  n^gording  wliether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  To  meet  its  burden,  the  potiiinn 
must  contain  sulTjcient  facts  to  merit  .iri 
FDA  investigation.  (See  H.  Rept  857, 
part  1 ,  nath  Cong..  2d  sess.,  pp.  41-} J.  • 
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1984.)  Petitions  shou 
specified  in  21  CFR  V I 
Comments  and  peti 
submitted  to  the  Doddets 
Branch  (address  abovi  t) 
(except  that  individuc  Is 
single  copies)  and  ideht 
docket  number  found 
heading  of  this  docunient 
and  petitions  may  be 
Dockets  Management 
a.m.  and  4  p.m..  Mon(fay 
Friday. 

Dated:  July  14. 1994 
Stuart  L.  Nightingale. 

Associate  Commissioner 
IFR  Doc.  94-17814  Filec 
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Miscellaneous  Comp 
Guides;  Revocation 


AGENCY:  Food  and 

HHS. 

ACTION:  Notice. 


Dng 


iance  Policy 

Administration. 


a:  id 


coin 
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SUMMARY:  The  Food 
Administration  (FDA 
revocation  of  eight 
guides  (CPG's)  beca 
outdated,  their  issues 
elsewhere,  or  they  no 
current  FDA  policy, 
taken  to  ensure  that 
accurate  and  reflect 
sound  scientific  princ 
DATES:  Effective  July 
FOR  FURTHER 
Judith  A.  Gushee,  Cer  t 
Medicine  (HFV-236) 
Administration.  7500 
Rockville,  MD  20855 


Drug 
is  announcing  the 
piiance  policy 
either  they  are 
ire  addressed 
onger  reflect 
is  action  is  being 
s  CPG's  are 
policy  and 
pies. 
2, 1994. 
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SUPPLEMENTARY 
revoking  eight  of  its 
either  they  are  outdat 
addressed  elsewhere, 
reflect  current  FDA 
following  eight  guide; 
revoked: 

(l)CPG  7125.02 
Contents  Declaration 
Liquid  Animal  Feeds 

CPG  7125.02  was 
under  the  Metric  Con 
1975  (15  U.S.C.  205b) 
preference  for  metric 
animal  drugs.  The 
Act  of  1975  was 
American  Technology 
of  1991  (ATP A)  (Pub" 
Section  107  of  the 
Fair  Packaging  and 
(15  U.S.C.  1451  etseq 
the  most  appropriate 
used  as  the  primary 


CONTACT: 

er  for  Veterinary 
Food  and  Drug 
Standish  PI.. 
301-594-1785. 
FDA  is 
's  because 
d,  their  issues  are 
3r they  no  longer 
icy.  the 
are  being 


INFOR  HATION 


antity  of 
)n  Labels  of 

established  in  1980 
'  ersion  Act  of 
to  clarify  FDA's 
abeling  for  liquid 
Meric  Conversion 
amenped  by  the 

Preeminence  Act 
..  102-245). 
ATPA  amended  the 
Laf)eling  Act  (FPLA) 
)  to  require  that 
I  netric  units  be 
s;  stem  for 


expressing  quantity  of  content.  Section 
107  of  the  ATPA  was  repealed  by  Pub. 
L.  102-329,  which  provided  certain 
technical  amendments  to  the  FPLA, 
including  dual  (metric  and  English) 
labeling  and  certain  exemptions.  These 
amendments  provide  a  more 
appropriate  basis  for  metric  labeling. 
Therefore,  CPG  7125.02  is  unnecessary. 
^  (2)  CPG  7125.04 
"Diethylcarbamazine" 

CPG  7125.04  was  established  to 
provide  monograph  criteria  for 
diethylcarbamazine-containing  drugs 
instead  of  requiring  new  animal  drug 
application  (NADA)  approval.  Since 
establishing  this  CPG,  FDA  has 
determined  these  products  are  not 
exempt  from  the  NADA  approval 
process.  Therefore,  CPG  7125.04  no 
longer  reflects  FDA  policy. 

(3)  CPG  7125.07  "Impact  of  CGMPR 
Violations  on  NADA" 

The  Center  for  Veterinary  Medicine 
has  routinely  been  involved  in 
reviewing  results  of  inspections  and 
district  endorsements  involving  NADA's 
and  abbreviated  new  animal  drug 
applications  (ANADA's).  For  those 
facilities  unable  to  manufacture  in 
compliance  with  current  good 
manufacturing  practices  (CGMP's), 
approval  of  applications  was  delayed 
pending  reinspection  and  satisfactory 
corrective  action.  Compliance  Program 
Guidance  Manual  (CPGM)  7368.001, 
part  V,  describes  district  responsibilities 
in  reporting  their  findings  for 
preapproval  inspections.  The  current 
CPGM  is  adequate  to  cover  this  issue  of 
CGMP  noncompliance  in  the 
preapproval  stage.  Therefore,  CPG 
7125.07  is  superfluous. 

(4)  CPG  7125.08  "Hexachlorophene  in 
Pet  Shampoos" 

Pet  shampoos  are  considered 
grooming  aids  if  they  contain 
hexachlorophene  at  not  more  than  0.1 
percent  (as  a  preservative)  and  are  not 
labeled  with  therapeutic  claims.  CPG 
7125.21  "Animal  Grooming  Aids"  and 
21  CFR  500.46  adequately  address  the 
issues.  Therefore,  CPG  7125.08  is  not 
needed. 

(5)  CPG  7126.15  "Crotolaria  Seeds  in 
Grains  and  Feeds" 

At  FDA's  urging,  the  feed  industry  has 
become  meticulous  in  inspecting 
incoming  raw  ingredients  for  foreign 
materials,  including  crotolaria  seeds. 
Crotolaria,  although  once  a  nuisance 
and  a  toxin,  has  not  been  a  compliance 
problem  for  years.  Therefore,  CPG 
7126.15  is  no  longer  relevant. 

(6)  CPG  7126.30  "Diethylstilbestrol 
Residues  in  Edible  Animal  Tissue" 

The  approval  for  use  of 
Diethylstilbestrol  in  animal  drugs  or 
feeds  was  withdrawn  in  the  Federal 


Register  of  July  6,  1979  (44  FR  39618  at 
39619),  as  confirmed  by  the 
Commissioner's  decision  in  the  Federal 
Register  of  September  21,  1979  (44  FR 
54852  at  54900).  Therefore,  CPG 
7126.30  is  obsolete. 

(7)  CPG  7126.32  "Current  Good 
Manufacturing  Practice  (CGMP) 
Violations  in  Medicated  Feed  Mills — 
Direct  Issuance  of  Regulatory  Letters" 

Compliance  Program  Guidance 
Manual  (CPGM)  7371.004  describes 
current  policy  concerning  warning 
letters  and  provides  model  letters. 
Therefore,  CPG  7126.32  is  obsolete 
because  it  describes  regulatory  letters 
that  are  no  longer  issued. 

(8)  CPG  7126.39  "Ammonium  - 
Chloride  Used  in  Ruminant  Feeds" 

CPG  7126.39  concerned  a  formerly 
approved  use  of  ammonium  chloride  in 
21  CFR  558.45  for  treating  urinary 
calculi  (see  the  Federal  Register  of 
March  3,  1986  (51  FR  7382  at  7395)), 
which  has  since  been  withdrawn  (see 
the  Federal  Register  of  October  26, 1987 
(52  FR  39911  at  39912).  There  are  no 
approved  drug  claims  for  use  of 
ammonium  chloride  in  ruminant  feed 
and  the  agency  has  not  documented  any 
evidence  of  misuse  of  the  compound  in 
several  years.  Therefore.  CPG  7126.39  is 
obsolete. 

Dated:  July  13.  1994. 
Gary  Dykstra, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

IFR  Doc.  94-17810  Filed  7-21-94:  8:45  am] 

BILLING  CODE  41«0-01-f 

[Docket  No.  94M-0229] 

Grleshat}er  &  Co.,  Inc.;  Premarket 
Approval  of  Grieshaber  Scleral 
Buckling  Balloon  Catheter 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Grieshaber  &  Co.,  Inc.,  Kennesaw,  GA, 
for  premarket  approval,  under  section 
515  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  Grieshaber 
Scleral  Buckling  Balloon  Catheter. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  June  2,  1994,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  22.  1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
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Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Y.  Lewis,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
2018. 

SUPPLEMENTARY  INFORMATION:  On  August 
27,  1992,  Grieshaber  &  Co.,  Inc., 
Kennesaw,  GA,  30144,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Grieshaber  Scleral 
Buckling  Balloon  Catheter.  The  device 
is  a  scleral  buckling  balloon  catheter 
and  is  indicated  for  use  as  a  temporary 
implant  to  buckle  the  sclera  to  facilitate 
retinal  reattachments  where  multiple  or 
single  breaks  in  the  anterior  two-thirds 
of  the  globe  do  not  subtend  a  retinal  arc 
of  more  than  one  clock  hour  (6 
millimeters).  The  application  includes 
authorization  from  Storz;?),  St.  Louis, 
MO  63122-6694,  to  incorporate 
information  contained  in  its  approved 
premarket  approval  application  (PMA) 
for  the  Lincoff  Balloon  (P820009). 

In  accordance  with  the  provisions  of 
section  51 5(c)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of 
1990,  this  PMA  was  not  referred  to  the 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  June  2,  1994,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH.  A  summary 
ofthe  safety  and  effectiveness  data  on 
which  CDRH  based  its  approval  is  on ' 
file  in  the  Dockets  Management  Branch 
(address  above)  and  is  available  from 
that  office  upon  written  request. 
Requests  should  bejdentified  v/ith  the 
name  of  the  devicelind  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

Opportunity  for  Administrative  Review 

Section  51.S(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested     . 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(r;)),  for 
administrative  review  of  CDRH's     ' 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDPvH's  action  by  an 
independent  advisory  committee  of " 
e.xperts.  A  petition-is  to  be  in  the  fornr 
of  a  petition  for  reconsideration  under 


§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  fo  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  22,  1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
.supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Dnigs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  July  8,  1994. 
Joseph  A.  Levitt, 

Deputy  Director  for  Reguhtions,  Policv.  Center 
for  Devices  and  Radiological  Health. 

IFR  Doc.  94-17812  Filed  7-il-94;  «  45  dm) 
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[Docket  No.  94D-0051] 

Guideline  for  Establishing  a  Safe 
Concentration;  Availability 

AGENCY:  Food  and  Dnia  .^dmin;,«;tration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drue 
Administration  (FDA)  is  anncuncir.o  the 
aAailability  of  a  guideline  entitled 
"Guideli.ne  for  Establishing  a  Safe 
Concentration."  This  guideline  includes 
information  and  guidance  to  rej^ulated 
industry  and  the  public  on  food  factors. 
This  guideline  i^  being  made  available 
as  a  revision  to  a  document  entitled 
"General  Principles  for  Evaluating  the 
Safety  of  Compounds  Used  in  Food- 
Producing  Animals"  which  is  a 
compilation  of  eight  guidelines 
(hereinafter  referred  to  as  "the 


compilation  ").  The  new  guideline 
replaces  guideline  IV  entitled 
"Guideline  for  Establishing  a 
Tolerance,"  which  is  no  longer  in  effet;!. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guideline  to  the 
Communications  and  Education  Branch 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guideline  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  compilation 
which  includes  the  new  guideline 
entitled  "Guideline  for  Establishing  a 
Safe  Concentration"  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  am  and 
4  p.m.,  Monday  through  Fridav. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Miller.  Center  for 
Veterinary  Medicine  (HFV-156).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855,  301-5f>4- 
1692. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  31.  1987 
(52  FR  49589)  FDA  announced  the 
availability  of  a  compilation  of  se\ei) 
guidelines  entitled  "General  Prmciples 
for  Evaluating  the  Safet\  of  Compounds 
U.sed  in  Food-Producing  Animals.  '  The 
compilation  was  i.ssued  m  accordani  e 
with  FDA's  requirement  under  the 
genor.il  safety  provisions  of  sections 
409,  512,  and  706  of  the  Federal  Food 
Drug,  and  Cosmetic  Act  (the  ac !)  to 
determine  whether  each  food  3dd!ti\f-, 
new  animal  drug,  or  color  additive 
proposed  for  use  in  food-producing 
animals  is  safe  for  those  anim.Tis  and 
whether  the  edible  products  de.-ived 
Irom  treated  animals  are  safe.  Thf 
pertinent  regulations  implementing  the 
statutory  pro\  isions  are  in  21  CFR  pari 
70.  21  CFR  514.1.  and  21  CFR  part  570. 

Under  the  act,  the  sponsor  of  a 
compound  is  required  to  furnish  FDA 
with  the  scientific  data  nectssarv  for 
demonstrating  that  residues  of  the 
sponsored  compound  in  the  edible 
products  of  treated  animals  are  safe  The 
compilation  was  developed  lo  inform 
spon.sors  of  the  scientific  data  that  VD.\ 
believes  will  provide  an  ncteptable 
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basis  for  determining  tl  le  safety  of  the 
compound. 

Guidelines  state  proc  edures  or 
practices  that  may  be  u  ;eful  to  the 
persons  to  whom  they  <  ire  directed,  but 
are  not  legal  requirements.  Guidelines 
represent  the  agency's  position  on  a 
procedure  or  a  practicaat  the  time  of 
their  issuance.  A  person  may  follow  a 
guideline  or  choose  to  follow  alternate 
procedures  or  practiced  If  a  person 
chooses  to  use  altemat<f  procedures  or 
practices,  then  that  perwn  may  wish  to 
discuss  the  matter  furtl  er  with  the 
agency  to  prevent  an  ey  penditure  of 
money  and  effort  on  ac  jvities  that  may 
later  be  determined  to  ie  unacceptable 
to  FDA.  A  guideline  does  not  bind  the 
agency,  and  it  does  not  create  or  confer 
any  rights,  privileges,  o  r  benefits  for  or 
on  any  person.  When  a  guideline  states 
a  requirement  imposed  by  statute  or 
regulation,  however,  th  $  requirement  is 
law  and  its  force  and  e:  feet  are  not 
changed  in  any  way  by  virtue  of  its 
inclusion  in  the  guidel  ne. 

FDA  is  announcing  t  le  availability  of 
a  new  guideline  entitle  i  "Guideline  for 
Establishing  a  Safe  Concentration"  that 
includes  information  and  guidance  to 
regulated  industry  and  Lhe  public  on 
food  factors.  This  guidf  line  is  being 
made  available  as  a  rev  sion  to  the 
compilation  and  replac  js  guideline  IV 
entitled  "Guideline  for  Establishing  a 
Tolerance."  which  is  m )  longer  in  effect. 

The  new  guideline  s«  ts  out  new 
consumption  values  th;  it  FDA's  Center 
for  Veterinary  Medicim  i  (CVM)  will  use 
in  partitioning  the  Aca  ptable  Daily 
Intake  (ADD  for  drug  re  sidues  among 
the  edible  products  of  1 3od  producing 
animals.  The  new  daily  consumption 
values  for  total  red  mea  ts  and  poultry, 
across  all  species,  are  3  30  grams  (g)  of 
meat  (as  muscle  tissue)  100  g  of  iiver. 
50  g  of  kidney,  50  g  of  it,  100  g  of  eggs, 
and  1.5  Uters  (U  of  mill .  These  values 
are  a  more  realistic  esti  nate  of  actual 
food  consumption  thar  the  values 
currently  used  by  CVM 

CVM  will  continue  t«  >  regulate  eggs 
and  milk  as  independe  it  commodities, 
which  means  that  thes*  products  are  not 
considered  component  of  the  500  g  of 
edible  muscle  and  orga  i  tissues.  The 
intake  estimate  of  milk  will  remain  1.5 
I.  CVM  will  now  assuir  s,  however,  that 
an  individual  consume  !  an  entire 
portion  of  meat  and  ed  Die  tis.sues  and 
an  entire  portion  of  mile  on  a  daily 


basis.  Therefore,  a  part 


3f  the  ADl  will 


be  reserved  for  milk  wl  en  evaluating 
products  approved  in  1;  ctating  dairy 
cows  and  products  see  ing  approval  in 
both  lactating  dairy  co^  's  and  another 
animals  .species.  The  ot  ler  part  of  the 
ADI  will  be  partitioned  among  the 
animal  tissues  as  descr  bed  above.  For 


products  approved  in  both  laying  hens 
and  other  animals,  a  part  of  the  ADI  will 
be  reserved  for  eggs. 

In  addition  to  incorpiorating  the  new 
food  factors,  the  concept  of  negligible 
tolerance  has  been  omitted  from  the 
new  guideUne  because  CVM  usually  can 
establish  a  finite  or  zero  tolerance  when 
assessing  the  safety  of  a  drug. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guideline.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Received  comments  will  be 
considered  in  determining  whether 
further  revision  of  the  guideline  is 
necessary. 

A  copy  of  the  compilation  which 
includes  the  new  guideline  entitled 
"Guideline  for  Establishing  a  Safe 
Concentration."  is  available  for  public 
examination  in  the  office  above, 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  July  15. 1994, 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 
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Health  Resources  and  Services 
Administration 

HIV  Care  Grant  Program 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice  of  grants  made  to  States 
and  territories. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1994  funds 
have  been  awarded  to  States  and 
territories  (hereinafter  States)  for  the 
HIV  Care  Grant  Program.  Although  these 
funds  have  already  been  awarded  to  the 
States,  HRSA  is  publishing  this  notice  to 
inform  the  general  public  of  the 
existence  of  the  funds.  In  addition, 
HRSA  determined  that  it  'vould  be 
useful  for  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Care  Grant 
Program  and  the  statutory  requirements 
governing  the  use  of  the  funds. 

Funds  will  be  used  by  the  States  to 
improve  the  quality,  availability,  and 
organization  of  health  care  and  support 
services  for  individuals  and  families 
with  HIV  infection.  The  HIV  Care  Grant 
Program  was  authorized  by  Title  II  of 
the  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 


1990,  Public  Law  101-381.  which 
amended  Title  XXVI  of  the  PubUc 
Health  Service  Act.  Funds  were 
appropriated  under  Public  Law  103- 
112. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Individuals  interested  in  the  HIV  Care 
Grant  Program  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  information  on  their  State 
contact  by  calling  Eric  P.  Goosby,  M.D., 
Director,  Division  of  HIV  Services,  at 
(301)443-6745. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Funds 

A  total  of  $162,705,300  was  made 
available  for  the  Title  II  HIV  Care  Grant 
Program.  These  funds  have  been  allotted 
to  the  Stales  according  to  a  formula 
based  on  the  number  of  AIDS  cases 
reported  to  the  Centers  for  Disease 
Control  and  Prevention  for  the  24 
months  ending  September  30,  1993,  and 
a  per  capita  income  factor.  Below  is  the 
distribution  of  funds  by  State. 


State 


Alatjama 

Alaska  ......: 

Arizona 

Arkansas 

Califomia 

Colorado  

Connecticut  ....... 

Delaware 

DIst  ot  Colum  .... 

Florida 

Georgia 

Hawaii  ...J 

Idaho 

Illinois 

Indiana 

Iowa  _ 

Kansas  

Kentucky  _ 

Louisiana 

Maine  

Maryland  

Massachusetts  .. 

Michigan  ;.... 

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico  

New  YorV 

North  Carolina  .. 
North  Dakota  .... 

Ohio 

Oklahoma  

Oregon 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  


Amount 


51,421,553 

100,000 

1,855,383 

821 ,978 

28.172,762 

1 .794,570 

2,246,095 

515,066 

2,156,767 

16.361,686 

4.527,285 

545,494 

130,115 

5,363,921 

1,394,908 

333,799 

605,134 

641,709 

2,494,41 1 

205,421 

3,625,966 

3,501,905 

2,874.019 

970.420 

900.115 

2.716,091 

100,000 

292,135 

924.894 

160,060 

6,650,657 

435,763 

26,126,095 

1.996,053 

100,000 

2519,172 

1.133,726 

1,170,946 

4,421.998 

452,600 

2.091 .875 

100.000 

1.675.354 

11.813.825 
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-  State 

Amourrt 

Utah  .-. 

511.096 

100,000 

2,403,51 1 

2,262,586 

1 73  904 

Vermont  _ 

Virginia  ...: [ ■ 

Washington , „ 

West  Virginia  ................. 

Wisconsin  

1,069,752 

100,000 

7,521,643 

3,379 

68.703 

Wyoming  •.....:.„ 

Puerto  Rico 

Guam - 

Virgin  Islands 

Eligibility  Criteria 

In  order  to  receive  funding  under 
Title  II  of  the  CARE  Act.  each  Slate  was 
required  to  develop: 

•  A  detailed  description  of  the  HIV-  ' 
related  services  provided  in  the  State  to 
individuals  and  families  with  HIV 
di.sease  during  the  year  preceding  the 
year  for  which  the  grant  was  requested. 
and  the  number  of  individuals  and 
families  receiving  such  services;  and 

•  A  comprehensive  plan  for  the 
organization  and  delivery  of  HIV  health 
care  and  support  services  to  be  funded 
with  the  title  II  grant,  including  a 
description  of  the  purposes  for  which 
the  State  intends  to  use  such  assistance. 

Each  State  was  also  required  to 
submit  an  application  containing  such  • 
agreements,  assurances,  and  information 
as  the  Secretary  determined  to  be 
necessary  to  carry  out  this  program, 
including  an  assurance  that: 

•  The  public  health  agency  that  is 
adnvinistering  the  grant  for  the  State  will 
conduct  publ.ic  hearings  concerning  the 
proposed  use  and  distribution  of  the 
Title  II  grant  assistance; 

.    •  The  State  will,  to  themaximum 
extent  practicable,  ensure  that  HIV- 
related  health  care  and  support  services 
delivered  with  Title  II  assistance  will  be 
provided  without  regard  to  the  ability  of 
the  individual  to  pay  for  such  services 
and  without  regard  to  the  current  or  past 
health  condition  of  the  individual; 
ensurethat  such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  provide  outreach  to  inform, 
such  individuals  of  the  services 
available;  and.  in  the  case  of  a  State  that 
intends  to  use  grant  funds  for  the 
continuation  of  health  insurance 
coverage,  ensure  that  the  State  has 
established  a  program  that  assures  that 
such  amounts  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
that  income,  assets,  and  medical 
expen.se  criteria  will  be  established  and 
applied  by  the  State  to  identify  those 
individuals  who  qualify  for  assistance, 
and  that  information  concerning  such 
criteria  will  be  made  available  to  the 
public; 


•  The  State  will  provide  for  periodic 
independent  peer  review  to  assess  the 
quality  and  appropriateness  of  health 
and  support  .services  provided  by 
entities  that  receive  Title  II  hjnds  from 
the  State; 

•  The  State  will  permit  and  cooperate 
with  any  Federal  investigations    . 
undertaken  regarding. programs 
conducted  under  Title  11; 

•  The  State  will  maintain  HlV-related 
activities  at  a  level  that  is  equal  to  not 
less  than  the  level  of  such  e.xpenditures 
by  the  State  for  the  1-year  period 
preceding  the  fiscal  year  for  which  the 
State  applied  to  receive  a  grant  under 
Title  il:  and 

•  The  State  will  ensure  that  grant 
funds  are  not  utilized  to  make  payments 
for  any  item  or  service  to  the  extent  that 
payment  has  b€fen  made,  or  can 
reasonably  be  expected  to  be  made,  with 
respect  to  that  item  or  service  (1)  under 
any  State  cornpensation  program,  under 
an  insurance  policy,  or  under  any 
Federal  or  State  health  benefits  program, 
or  (2)  by  an  entity  that  provides  health 
services  on  a  prepaid  basis. 

General  Use  of  Grant  Funds 

States  may  use  the  HIV  Care  Grant 
funds  to: 

•  Establish  and  operate  HIV  care 
con.sortia  within  areas  most  affected  by 
HIV.  The  statute  defines  a  consortium  as 
an  association  of  one  or  more  public, 
and  one  or  more  nonprofit  private 
health  care  and  support  .service 
providers  and  community-based 
organizations  operating  within  areas 
determined"by  the  State  to  be  most 
affected  by  HIV  disease. 

•  Provide  home-  and  communitv- 
based  care  services  for  individuals  with 
HIV  disease.  Funding  priorities  must  be 
given  to  entities  that  provide  assurances 
to  the  State  that  they  will  participate  in 
HIV  care  consortia  if  such  consortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
community-based  senices  to  low- 
income  individuals  with  HIV  disease. 

>  Provide  assistance  to  assure  the 
continuity  of  health  insurance  coverage 
for  low-income  (as  defined  by  the  State) 
individuals  with  HIV  disease.  The  State 
must  establish  a  program  that  assures 
that  (1)  funds  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
and  (2)  income,  asset,  and  medical 
expense  criteria  will  be  established  and 
applied  by  the  State  to  identify'  those 
individuals  who  qualify  for  assistance, 
and  information  concerning  such 
criteria  shall  be  made  available  to  the 
public. 

•  Provide  treatments  that  have  been 
determined  to  prolong  life  or  prevent 


serious  deterioration  of  health  for  low- 
income  individuals  with  HIV  disease. 

A  State  must  use  at  least  15  percent 
of  its  grant  funds  to  provide  health  and 
support  services  to  infants,  children, 
women  and  families  with  HIV  disease. 

At  least  75  percent  of  the  fiscal  year 
1994  Title  II  grant  awarded  to  a  State 
must  be  obligated  to  specific  programs 
and  projects  and  made  available  for 
-expenditure  within  120  davs  of  the 
receipt  of  the  grant  by  the  State. 

Federal  Smoke-Free  Compliance 

The  Public  Health  Ser\  ice  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  ail  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Executive  Order  12372 

It  has  been  determined  that  the  Title 
II  HIV  Care  Grant  Program  is  not  sub|ec1 
to  the  provisions  of  Executive  Order 
12372  concerning  inter-governmental 
review  of  Federal  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.917. 

Dated:  July  18.  1994. 
Giro  V.  Sumaya, 

Administrator. 
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HIV  Emergency  Relief  Grant  Program 

AGENCY:  Health  Resources  end  Ser\  ii  es 
Administration.  HHS. 
ACTION:  Notice  of  grants  made  to  eligible 
metropolitiJn  areas. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1994  hinds 
have  been  awarded  to  the  34  eligible 
metropolitan  areas  (EKLAs)  that  have 
been  the  most  severely  affected  by  the 
HIV  epidemic.  Although  these  funds 
have  already  been  awarded  to  the 
EMAs.  HRSA  is  publishing  this  notice 
to  inform  the  general  public  of  the 
existence  of  the  funds.  In  addition. 
HRSA  determined  that  it  would  be 
u.seful  for  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Emergency 
Relief  Grant  Program  and  the  statutorv 
requirements  governing  the  use  of  the 
funds. 

The  purposes  of  these  funds  are  lo 
deliver  or  enhance  HIV-related  (1) 
outpatient  and  ambulatory  health  and 
support  services,  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease:  and  (2) 
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FOR  FURTHER  INFORMAllON 
Individuals  interested 
Emergency  Relief  Graft 
contact  the  Office  of  t 
locality,  and  may  obtc 
their  CEO  contact  by 
Goosby.  MD..  Directo  ■ 
Ser\ii:es.  at  (.301)44346 


(a 


SUPPLEMENTARY  INFORjfATION: 
Avdilabilitv  of  Funds 


A  total  of  $319.9894)00 
available  for  the  Title 
Relief  Grant  Program, 
available,  50  percent 
the  34  EMAs  according 
based  on  the  number 
AIDS  cases  reported  tb 
Disease  Control  and  F  re 
of  March  31.  1993.  The 
was  awarded  competi 
as  supplemental  gran  s 
distribution  of  grants 
EM.^s. 


EMA 


Atlanta.  GA  

Baitimofe.  MD  

BefgervPassaic,  NJ  .. 

Boston.  MA  

Chicago.  IL  

Dallas.  TX  ' 

Denver.  CO 

Detroit.  Ml  „ 

Fort  LajderdaJe.  FL  .- 

Houston,  TX „.. 

Jersey  Crty,  NJ  

Kansas  City.  MO  

Los  Angeles.  CA 

Miami.  FL  

Nassau-Sottolk,  NY  .. 

New  Haven.  CT  ._ 

New  Orleans,  LA 

New  YoJV.  NY  „.. 

Newark.  Ki  

Oat<tancl.  CA  

Orange  Ca.  CA 

Orlando.  FL „ 

Philadelpha.  PA  

Ptioenu,  A2  

Ponce.  PR  

RivrsKle-Sn  Bern.CA 

St  Louis.  MO 

San  Diego.  CA 

San  Francisco.  CA  .. 

San  Juan.  PR  

Seattle,  WA  ._ _ 

Trrpa-St  Ptrsbrg.  FL 
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Total  Award 


37.488.801 

3,923.438 

2,019.121 

6.355.035 

9,625.451 

6.9.35,644 

3.375,884 

2.849,559 

"6,814.599 

10,133,592 

.  4,140,141 

2.655,564 

25.441.211 

15,258,563 

2,886,968 

2.136.872 

.  3.243,332 

100.054.267 

7,009.180 

3.929.287 

2.627,947 

2,715.587 

7,374.936 

2.217.471 

1.176.793 

2.402.010 

2.248.247 

5.233,574 

39,210.400 

8.456.057 

3,233.903 

3.304,312 


EMA 

Total  Award 

Washington.  DC  _ 

West  Palm  Beach.  FL  

9.328,712 
3,582,542 

Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  under  Title  I 
were  those  areas  for  which,  as  of  March 
31. 1993.  there  had  been  reported  to  and 
confirmed  by  the  CDC  a  cumulative 
total  of  more  than  2,000  cases  of  AIDS; 
or,  for  which  the  per  capita  incidence  of 
cumulative  cases  of  AIDS  was  not  less 
than  0.0025,  as  computed  on  the  basis 
of  the  most  recently  available  data  for 
the  populatic  '.  in  the  area.  Included 
were  all  huindn  immunodeficiency 
virus  (HIVj-infected  persons  with  severe 
immunosuppression  (<200  CD4+ T- 
lymphocytes'^L  or  a  CD4+ 
T=K  mphoc>1e  percentage  of  total 
lymphocytes  of  <14),  pulmonary 
tuberculosis  (TB).  recurrent  pneumonia, 
or  invasive  cervical  cancer. 

Grants  were  awarded  to  the  chief 
elected  official  (CEO)  of  the  city  or 
urban  county  in  each  EMA  that 
administers  the  public  health  agency 
providing  outpatient  and  ambulatory 
ser\'ices  to  the  greatest  number  of 
individuals  with  AIDS. 

To  be  eligible  for  assi.stance  under 
Title  I.  the  CEO  was  required  to 
establish  or  designate  in  HIV  health 
services  planning  council  to:  (1) 
establish  priorities  for  the  allocation  of 
funds  within  the  eligible  area;  (2) 
develop  a  comprehetLsive  plan  for  the 
organization  and  delivery  of  health 
services  described  in  the  statute  that  is 
compatible  with  any  State  or  local  plan 
regarding  the  provisicr.  of  health 
services  to  individuals  with  HIV 
disease;  and  (1)  assess  the  efficiency  of 
the  administrative  mechanism  in 
rapidly  allocating  funds  to  the  areas  of 
greatest  need  within  the  eligible  area. 
The  planning  council  must  include 
representatives  of:  health  care  providers; 
community-based  and  AIDS  service 
organizations;  social  services  providers; 
mental  health  ^rvices  providers;  local 
public  health  agencies;  hospital 
planning  agencies  or  health  care 
planning  agencies;  affected 
communities,  including  individuals 
with  HIV  disease;  non-elected 
community  leaders;  State  government; 
and  grantees  receiving  categorical  grants 
for  early  intervention  services  under 
Title  III  of  the  CARE  Act.  The  allocaHon 
of  funds  and  services  within  the  EM.^ 
must  be  made  in  accordance  with  the 
priorities  established  by  the  planning 
council. 

To  be  eligible  to  receive  a  grant  under 
Title  I.  the  EMAs  were  required  to 


submit  an  application  containing  such 
information  as  the  Secretary  required, 
including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utilized  to  supplement  not  supplant 
State  funds  provided  for  HIV-related 
services; 

•  That  the  political  subdivisions 
within  the  EMA  would  maintain  HIV- 
related  expenditures  at  a  level  equal  to 
that  expended  for  the  1-year  period 
preceding  the  first  fiscal  year  for  which 
the  grant  was  received.  Funds  received 
under  Title  I  may  not  be  used  in 
maintaining  the  required  level -cf 
expenditures; 

•  That  the  ExM.\  has  an  HIV  health 
services  planning  council  and  has 
entered  into  intergovernmental 
agreements  with  the  politi<;al 
subdivisions  and  has  developed  or  will 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services,  in  accordance  with  the 
legislation; 

•  That  entities  within  the  EMA  that 
receive  Title  I  funds  will  participate  in 
an  established  HIV  community-based 
continuum  of  care  if  such  continuum 
exists  within  the  EMA; 

•  That  Title  I  funds  will  not  be 
utilized  to  make  payments  for  any  item  • 
or  service  to  the  extent  that  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  any  State 
compensation  program,  under  an 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  (2) 
by  an  entity  that  provides  health 
services  on  a  prepaid  basis;  and 

•  To  the  maxi.Tium  extent  practicable, 
that  HIV  health  care  and  support 
services  provided  with  Title  I  assistance 
will  be  provided  without  regard  to  the 
ability  of  the  individual  to  pay  for  such 
services,  and  without  regard  to  the 
current  or  past  health  condition  of  the 
individual.  Such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-inc-ome  individuals  with  HIV 
disease,  and  a  program  of  outreachvvill 
be  provided  to  inform  such  individuals 
of  such  services. 

General  Use  of  Grant  Funds 

EMAs  must  use  the  Title  I  HIV 
Emergency  Relief  grants  to  provide 
financial  assistance  to  public  or 
nonprofit  entities,  for  the  purpose  of 
delivering  or  enhancing — 

•  HIV-related  outpatient  and 
ambulatory  health  and  support  services, 
including  case  management  and 
comprehensive  treatment  services,  for 
individuals  and  families  with  HIV 
disease;  and 
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•  HIV-related  inpatient  case 
management  services  that  prevent 
unnecessary  hospitalization  or  that 
expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 

Services  supported  by  the  Title  I  grant 
funds  must  be  accessible  to  low-income 
individuals  and  famiJieSj  including 
women  and  children  with  HIV 
infection,  minorities,  the  homeie!«,  and 
persons  affected  by  chemtra\ 
dependency. 

Federal  Smoke-Free  Compliance 

The  Public  Health  Service  strongly 
encoura.c^es  all  grant  recipients  to 
provide  n  smoke-free  workplace  and 
promote  ti-,e  non-use  of  all  tobarxo 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the   - 
American  people. 


Executive  Order  12372 

Grants  awarded  for  the  Title  I  HIV 
Emergency  Relief  Grant  Program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  under  45 
CFR  Part  100,  which  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  applir^tion 
packages  made  available  by  HRSA  to  the 
EMAs  contained  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  provided  a  point  of 
c;ontact  in  the  States  for  the  review. 

The  catalog  of  Federal  Domestic 
Assistance  Numbers  are'.  Formula 
Grants— 93.915;  Supplementr.l  Grant.s— 
93.914.- 

Dated.  |uly  13,  1994. 
Ciro  V.  Sumaya, 

Adminisiratnr. 

IFR  D«h;.  94-17839  Filorf  7-21-94;  H  45  amf 

BILLING  CODC  416»-15-P 


Public  Health  Service 

Agency  Forms  Submined  to  the  Office 
of  Mar>a9ement  and  Budgeft  for 
Clearance 

Each  Friday  the  Publu.  Heahb  Service 
(PHS)  publishes  a  list  of  infomiation 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budgef 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
li.st  was  last  pubMshed  on  Friday,  July 
15, 1994. 

(Call  PHS  Reports  aearance  Officer 
on  202-690-7100  for  copies  of 
n^quosts). 


1.  The  Impaci  of  Ryan  White  Title 
in(b)  Funding  on  the  Provision  of  HIV 
Primary  Care— New— This  information 
collection  is  being  conducted  in  support 
of  an  evaluation  of  the  HIV  Early 
Intervention  Ser\  ices  Program.  A  mailed 
survey  will  be  administered  to  all  130 
organizations  funded  under  ibis 
program  to  assess  the  iJianges  that  have 
occurred  in  the  nature,  extent,  and 
delivery  of  HIV  services.  Respondents: 
Non- profit  organizations;  Number  of 
Respondents:  121;  Nunjber  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  4.7  hours;  Estimated  Annual 
Burden:  569  hours. 

2.  Youth  Risk  Behavior  Survey 
(YRBS)— 0920-0258  (Reinstatemenl)— A 
survey  will  be  conducted  biennially 
among  school  students  in  grades  9-12  to 
determine  priority  health  risk  behaviors 
related  to  the  major  preventable  causes 
of  mortality,  morbibity  and  social 
problems  during  adolescence  and 
adulthood.  Findings  will  be  used  to 
address  the  need  for  programs  and  to 
focus  programs  on  adolescents  at 
greatest  risk  for  certain  health  problems. 
Respondents:  Individual  or  hou-seholds; 
Number  of  Respondents:  12,000; 
Number  of  Rasponses  per  Respondent: 
l;.Average  Burden  per  Response:  0.75 
hours;  Estimated  Annual  Burden:  9.000 
hours. 

3.  Health  Outcomes  in  a  Community 
Adjacent  to  a  Hazardous  Waste  Site— 
Southbend  Subdivision,  Hani."!  County. 
Texas— 0923-0009  (Reinstatement)— 
This  request  is  for  completion  of  a  one- 
time symptom  and  illness  prevalence 
study  of  residents  living  near  a  National 
Priority  List  hazardous  waste  site  in  the 
Southbend  subdivision,  Harrison 
County.  Texas.  Additional  time  is 
needed  to  complete  the  component 
whif:h  will  examine  reproductive 
outcomes  of  former  and  ciurent  women 
residents  of  the  subdivision. 
Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit;  Number  of  Respondents;  335; 
Number  of  Responses  per  Respondent 
1;  Average  Burden  per  Response:  .70 
hour;  Estimated  Annual  Burden;  335 
hours.  Written  comments  and 
recommendations  concerning  the 
proposed  information  coller-tions 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss,  Human 
Resources  and  Housing  Branch,  New 
Executive  Offke  Building,  room  10235, 
Washi ngton,  DC  20503. 


Dated:  July  18.  1994. 
lames  Scanloo, 

Dirnctw,  Division  of  Data  Policy.  Office  of 
Health  Plonning  and  Evoluottcn. 
IFR  Dwr_  94-17851  Filed  7-21-94;  ft4b  ami 
BtLLMG  CODE  4160-U-M 


National  Institutes  of  Health 

Division  of  Research  Grants;  Oosed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Divifrion 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Behflviorai  ar^ 
Neurosciences. 

Dote:  July  27,  1994. 

Time:  9  a.m. 

Place:  Hoiulay  Inn,  Cb»>vy  Clwse.  MQ 

Contact  Person:  Dr.  A.  Keith  Murray, 
.Scientific  Review  Admin..  5333  Weslbajd 
Ave  ,  room  325.  Bethesda.  MD  20892,  ^^0^) 
.S94-7145. 

Purpase/Agen(h:To review  Small 
Business  Innovation  Research  Prograjn 
Applications. 

The  rop»?ting  will  be  cUtsed  in  3Ccord<six>> 
with  the  provisioRs  set  fcjrth  tn  sec 
552UcM4)  and  552U<:M6l  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
disaissions  could  reveal  confidential  innio 
scHTmts  or  ojmmercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  imdJor  proposals,  the  dis«»o«ti«*' 
of  whii;h  wouU  constitute  a  clearly 
unwa.Tanted  invasion  of  personal  prwacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  diff-».^hv 
of  coord inatinj?  the  aftendence  of  mpraber«; 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  AssL<;t&ni.« 
Program  Nos.  93.306. 93.333.  93.337.  «J3.3H3- 
93.396.  93.837-93.844. 93.846-93.878. 
93.892,  93.80.1.  National  tnstitutes  of  He..|th 
HH.S) 

Dated;  |uty  14, 1994. 
StLsan  K.  Feidman^ 

CominitifH?  Management  Of)u.&.  UIH 

IFR  Dor.  94-17936  Filed  7-21-«M.  »4b  .;rr.J 

BILLING  CODE  4MO-0t-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  tor 
Community  Planning  and 
Development 

(Docket  No.  W-84-1917:  FR-3350-M-93) 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Hometess 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planniiijj  and 
Development,  IfUD. 
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ACTION:  Notice. 


identifies 
underutilised,  excess,  and 
prop€  rty  reviewed  by 
possible  use  to 


fo- 


SUMMARY:  This  Notice 
unutilized, 
surplus  Federal 
HUD  for  suitability 
assist  the  homeless 
ADDRESSES:  For  further 
contact  Barbara  Richards 
Department  of  Housi 
Development.  451  Sei|enth 
Washington,  DC  2041 ) 
708-4300;  TDD  numhbr 
and  speech-impaired 
(these  telephone  numpers 
free),  or  call  the  toll 
information  line  at  1-BOO 


INFOR  nation: 


Sect:  ons 


Act 


ame  ided. 


ha  > 


assis 
r'vie 


ieri  It 
con  ro 


re  ^ardi 


wih 


SUPPLEMENTARY 
accordance  with 
2906  of  the  National 
Authorization  Act  for 
P.L.  103-160  (Pryor 
and  with  56  FR  2378? 
and  section  501  of  thf 
McKinney  Homeless 
U.S.C.  11411),  as 
publishing  this  Notic( 
Federal  buildings  anc 
property  that  HUD 
suitability  for  use  to 
The  properties  were 
information  provided 
Federal  landholding 
unutilized  and  und 
and  real  property 
agencies  or  by  GSA 
inventory  of  excess  oi 
property.  This  Notice 
in  order  to  comply 
1993  Court  Order  in 
for  the  Homeless  v. 
Administration,  No 
(D.D.C.). 

These  properties 
as  suitable/available 
accordance  with  the 
Amendment  the  suitafc 
be  made  available  for 
homeless. 

Properties  listed  as 
will  be  available  excl 
homeless  use  for  a 
from  the  date  of  this 
advised,  in  accordant^ 
provisions  of  the  Pry 
that  if  no  expressions 
applications  are  recei 
Department  of  Health 
Ser\'ices  (HHS)  durin 
period,  these  properti 
be  available  for  use  to 
homeless.  In  the  case 
properties  for  which 
received,  these  build 
shall  be  available  on 
of  permitting  a 
to  express  in  writing 
use  of  such  buildings 
These  buildings  and 


information. 

room  7262, 
and  Urban 

Street  SW.. 
;  telephone  (202) 
for  the  hearing- 
202) 708-2565 
are  not  toll- 
Title  V 
-927-7588. 

In 
2905  and 
defense 
Fiscal  Year  1994. 

Amendment) 
(May  24. 1991) 
Stewart  B. 
J  Assistance  Act  (42 
HUD  is 
to  identify 
other  real 
reviewed  for 
st  the  homeless, 
iewed  using 
to  HUD  by 
agencies  regarding 
ilized  buildings 
lied  by  such 
ing  its 
surplus  federal 
is  also  published 
the  April  21. 
[Rational  Coalition 
Vkterans 
-2503-OG 


pe  1 


r  oti 


cr 


8  3- 


reViewed  are  listed 
£  nd  unsuitable.  In 
I  ryor  Act 
le  properties  will 
Lise  to  assist  the 

suitable/available 
1  isively  for 
od  of  60  days 
ice.  Please  be 
with  the 

Act  Amendment, 
of  interest  or 
^ed  by  the 
and  Human 
the  80  day 
3S  will  no  longer 
assist  the 
of  buildings  and 
such  notice  is 
i|igs  and  properties 
for  the  purpose 
authority 
interest  in  the 
and  properties. 
I  roperties  shall  be 


110 


redeve  lopment , 


in 


available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  PubUc  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  arid  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  Corps  of 
Engineers:  Gary  B.  Paterson,  Chief,  Base 
Realignment  and  Closure  Office, 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave.  NW.,  Rm.  4133, 


Washington,  DC  20314-1000;  (202)  272- 
0520;  (These  are  not  toll-&«e  numbers). 

Dated:  July  15. 1994. 
Jacquie  M.  Lawing,  '       ~ 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  07/22/94 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

16  Comm.  Support  Facilities 
Naval  Air  Station — Alameda  County 
Alameda  Co:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430001 
Status:  Pryor  Amendment 

Base  closure    Numt)er  of  Units:  16 
Comment:  1092-170849  sq.  ft.,  1-2  stories, 
incl.  stores,  restaurants,  fire  dept.,  child 
care  center,  asbestos  pres.,  envir.  clean-up 
plans  pending,  subj.  to  Tidelands  Trust, 
vacated  10/97. 

2  Maintenance  Facilities 

Naval  Air  Station — Alameda  County 

Alameda  Co:  Alameda  CA  94501- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789430002 

Status:  Pryor  Amendment 

Base  closure    Numberof  Units:  2 

Comment:  60&-2900  sq.  ft.,  1  story,  presence, 
of  asbestos,  envir.  clean-up  plans  pending, 
may  be  subject  to  the  Tidelands  Trust, 
scheduled  to  be  vacated  10/97. 

3  Recreation  Facilities 

Naval  Air  Station — Alameda  County         .  ' 

Alameda  Co:  Alameda  CA  94501- 

L.andholding  Agency:  Navy  Base  Close 

Property  Number:  789430003 

Status:  Pryor  Amendment 

Base  closure    Number  of  Units:  3 

Comment:  304-36959  sq.  ft.,  1-2  stories,  incl. 
youth  center  &  gym,  asbestos  pres.,  needs 
rehab.,  envir.  clean-up  plans  pending,  may 
be  subject  to  the  Tidelands  Trust,  to  be 
vacated  10/97. 

17  Admin.  Support  Facilities 
Naval  Air  Station — Alameda  County 
Alameda  Co:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430004 
Status:  I'ryor  Amendment 

Base  closure    Number  of  Units:  17 
Comment:  474-42737  sq.  ft.,  1-2  stories, 
some  need  rehab.,  asbestos  pres.,  envir. 
clean-up  plans  pending,  may  be  subject  to 
the  Tidelands  Trust,  scheduled  to  be 
vacated  10/97. 
8  Guard  Houses 

Naval  Air  Station — -Mameda  County 
Alameda  Co:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430005 
Status:  Pryor  Amendment 
Base  closure    Number  of  Units:  8 
Comment:  20-360  sq.  ft.,  1-2  stories,  incl.  4 
watch  towers,  some  need  rehab.,  pres.  of 
asbestos,  envir.  clean-up  plans  pending 
may  be  subject  to  the  Tidelands  Trust,  to 
be  vacated  10/97. 

7  Training  Facilities 


Naval  Air  StalioB— A  lameda  Ctiunty 

Alameda  Co:  Alameda  CA  94501- 

Landholding  Agency:  Navy  Base  CIosh 

Property  Number  789430006 

Status:  Pryor  Amendment 

Base  closure    Number  trf  Unifr.  7 

Comment:  1040-47475  .sq.  ft.,  1-3  stories. 

incl.  indoor  training  pan],  pres.  of  asbestos. 
-  •'  envir.  clean-up  plans  pending,  may  b^ 

subject  to  the  Tidr-lands  Trust,  to  b»> 

vacated  10/97. 

7  H.mgars 

Naval  Air  Statii)n— Alameda  County 
Alameda  Co:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Bas('f:}o<;i' 
Pn)pcrfy  Number:  789430007 
Status:  l»ryor  Amendment 
Base  closure    Number  of  Units  7 
Comnjent:  65000-118000  sq.  ft.,  1  story,  pres. 
of  asbestos,  envir.  clean-ups  plans  pending, 
historic  location,  may  be  subjet.t  fo  the 
Tidelands  Trust,  schoduli>d  to  he  vacated    ' 
10/97. 

66  Stora>;«'  Facilities' 
Naval  Air  Station — Alameda  County 
Alamedii  Co:  Alameda  CA  94501- 
Landhulding  Agency:  Na\7  BascT.Kise 
l»roperty  Number:  78943000H 
Status:  Pryor  Amendment 
Base  closure    Number  of  Units,  bb 
Q)niment:  72-117419  sq.ft.,  1-3  stories,  mtj 
warehouses,  haz.  mat.  storage  bifJgs, 
asbestos,  needs  rehab,,  ervir  clean-up 
plans  pending,  subj.  to  Tidelands  Tnist,  to 
vacate  10/97. 

3  Temp.-  Lodging  Facilities 

Naval  Air  Station — Alameda  County 

Alameda  C<J;  Alajneda  CA  94501- 

LamJholding  Agency:  N.ivj'  Baserin:^o 

Propfirty  Number.  789430009 

Status:  l*ryor  Amendment 

Basf  closure    Number  of  Units:  3 

C<imment:  9360  sq.  fL  each,  2  sfo.-ies,  ivwrd/ 
stucco  frames,  envir.  clean-up  plans 
pending,  may  be  subject  to  the  Tid«»fands 
Trust,  scheduled  to  be  vacated  10/97 

1  Medical  Facility 

Naval  .Air  Station— Alametla  County 

Alameda  Co:  Alameda  CA  94501- 

Landholding  Agency:  .Nax-y  BaseCljw*' 

Property  Num.ber  789430010 

Status:  Pryor  Amendment 

Base  closure    Number  of  Units;  1 

Comment:  13000  sq.  ft,  3  stcri«!S.  concrete 
structure,  pres.  of  asbestos,  envir  clean-up 
plans  pending,  historic  location,  may  be 
subject  to  the  Tidelands  Trust,  to  be 
vacated  10/97. 

1  Air  Passenger  Terminal 
Naval  Air  Station— Alameda  County 
Alameda  G>:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Base  Cliiee 
Property  Number  789430011 
Status;  Pryor  Amendment 
Base  closure    Number  of  Units:  1 
Cx)mment:  21 136  sq.  ft.,  4  stories,  concrete 
structure,  pres.  oT  asbestos,  envir.  clean-up 
plans  pending,  historic  location,  may  be 
subject  to  Tidelands  Trust,  to  be  vacated 
10/97. 

4  Donnitorics 

Naval  Air  Station — .Alameda  County 
Alameda  Co:  Alameda  CA  94501- 
LandholdJng  Agency:  Navy  Base  Ckmt 
Property  Number  7894.30012 
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Status:  Pryor  Amendment 

Base  closure  Number  of  Units;  4 

(ximment:  27000-114000  sq.  ft.,  1-2  stones, 
pros,  of  a.ibestos.  envir.  clean-up  plans 
pending,  may  be  subject  to  the  Tidelaml«; 
Trust,  scheduled  to  be  vacated  10/97 

16  Maintenance  F.icilil)es 

Naval  Air  Station— Alameda  County 

Alami'da  Co:  Alameda  CA94.WI-  " 

Landholding  Agency:  Navy-Bas»f(:iose 

Propf-rty  Number  789430013 

Status:  J*n,or  Amendment 

Base  closure  .Numberof  Units.  56 

Comment:  96-65702  sq.  ft..  1-2  stories,  some 
need  rehab.,  pres.  of  asbestos,  envjr.  clean- 
up plans  pending,  may  be  .subfect  to  the 
Tidelands  Trust,  scheduled  to  ha  vacated 
10/^7. 

9  Miscellaneous  Fat.iliiies 
Naval  Air  Station— AJamed;*  Coimty 
Alameda  Co:  Alameda  CA  94501- 
l.«Kation:  Bldgs.  15.  63. 133.  273.  329,  37»v 

335.535.624 
Laffdholding  Agrncy:  N.ivy  Brise  Close 
Property  Number:  739430014 
.Status:  Pryor  Amendment 
Base  closure  Number  of  L!ni;.>r.  9 
(i>mmcnt:  54-16000  sq.  ft.,  1  story,  mmie 
need  rehab.,  pres.  of  asbestos,  envii  clean 
vip  plans  pending,  m^v  be  subject  to  the 
Tidelands  Trust,  scheduled  to  b45  vawted 
10/97.  . 

Pennsylvania 

BIdg.  9         . 

Drf'^nse  Personnel  Sud^kjo  Center 
Philadelphia  Co:  Philadelphia  PA  19101- 
Landholding  Agency:  LXyb—BC 
Property  Number  32943i.t001 
Status.  Pr\  or  Amondmiuit 
Base  closure  Number  cf  Units:  1 
Cotnmonf;  863.679  sq  ft.,  most  n^  .nit  oso- 

warehouse,  possible  ronfaminept.s, 
.  schf-diiled  to.be  vacated  10/»4 
Bidg.  13 

Dolense  Personnel  Support  Onter 
Philadelphia  Co:  PhHafWphia  PA  t^un  - 
Uindholding  Agency:  COE— BC 
Profierty  Number  329430002 
.Status:  Pryor  Amendment 
B-isfl  closure  Number  of  Units-  1 
Comment:  370.311  sq.  ft.,  most  reiTnt  usiv- 

production  plant.  pfw.siblc  conta-Tiinant^, 

scheduled  to  be  »afoted  iW\^. 


Uwd  (by  State) 
Mr»ryl.ind 

Tipton  -Army  Ai-rfield 

Ft  Meade  Co:  .Anna  Arundel  MD^ 20755- 

Lmdholding  Agency:  COE-BC 

Property  Number  329430003 

Stotus:  Pryor  Amendment 

Base  closure  Number  of  Units;  1 

Cximment:  100+  acres  including  bldgs  .  40103 
*q.  ft.,  most  recent  use-buffer  for  aimeld/ 
bldgs  inc  hangar*  admin.  sp-Kx,  land 
contains  une.xplodetj  ordnanor*.  srbedufed 
to  he  vacated  9/97. 

Unsaitabie  Properlies 

Buildings  (by  SUite) 

California 

Bldg,  75A 

Naval  Air  .Station— Ateneda  County 


Alameda  (>x  Alameda  CA  94501- 
Lanrfholding  Agency:  Navy  Base  C)oi«r 

Property  Number  789430015 
Status:  I'ryor  Aniendroent 
Base  cl')siire  Number  of  Units:  1 
Reason:  E.vtensive  deterioration. 
Bldg,  1 1T 

Nav;il  Air  Station— Ahmeda  County 
Alameda  Cm:  Alameda  CA  94501- 
Landholding  Agency:  Nav'y  Base  (,1«)«;.' 
Property  Number  789430016 
Status:  f^or  Amendment 
Base  closure  Number  of  Units;-! 
Reason:  E.xtcnsive  detcriorafion. 
Bidg.  135 

Naval  Air  Stdtion^Alameda  County 
Alamoda  Co:  Alameda  CA  94.501- 
Lmdholding  .Agency:  Navy  Bas^Clase 
Pro|M>rty  .Numbi^.r  789430017 
.Status:  Pryor  Amendment 
Ba.se  closure  Number  of  I  Inits;  1 
Reason.  Extensive  deterioration. 
Bldg.  151 

.Naval  .Air  .Station— Alameda  County 
Alameda  Co:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Base  Close- 
Property  Number:  789430018 
St.itus:  Pryor  Amendment 
B,!s«;  iJosure  Number  of  Units:  1 
Ruason:  Exipnsive  deterioration. 
Hldg.  334 

Naval  Air  Station — Alameda  County 
Alameda  Cm:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Base  Close 
ProjX'ry  Numtwr  739430019 
StaUiS:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  detcnorarion 

Bldg.  335 

Naval  Air  .Station— Al.imeda  County 

Alamoda  Co;  Alameda  CA  94501- 

Lai.dh(,iding  Agency.  Navy  Base  Cl«>si} 

Propery  Numlv>r:  789430020 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units.  1 

Rrason:  Extensive  detnriordtion. 

Bldg.  336 

N.ival  Air  .St.ition— .Alameda  Cxjunty 

Al.;mi!dH  Co:  Ala;r:.'!da  CA  94501-         ^ 

Landholding  .Agcnry;  Navy  Base  Close 

Pniperv-  Number  759430021 

Status:  Pryor  Amendment 

Base  closure  Number  of  '-'nils:  1 

Reason  Ejitensive  deterioration. 

Tenncsiiee 

6  Aiiunun./OjTDinunifatinn  P.iC». 
Navai  Air  Station— .'vfumphis 
Millington  Co:  Shf  Iby  TN  38054- 
Litidholding  Agency  Navy  BasetHosej 
Propery  Number  789430022 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  6 
Reason.  VVitnin  2000  ft.  of  flammabJ*  o» 

explosive  material  Within  ajrpnn  ru-m«y 

clear  zone. 

23  Personnel/Support  Facs. 

Naval  Air  Station — Memphis 

Millington  Co:  Shelby  TN  38054- 

Landho!ding  Agency:  Naxy  BaseQose 

Propery  Number  789430023 

.Status:  Pryor  Amendment 

Bas*-  clmuf^  Number  of  f  tarts;  23 
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Reason:  Within  2000  ft. 
explosive  material, 
clear  zone. 


jf  flammable  or 
W  thin  airport  runway 


I  es 


rTM 

N  iw 


5  Utility  Support  Facili 
Naval  Air  Station — Mer^ph 
Millington  Co;  Shelby 
Landholding  Agency: 
Propery  Number:  789430024 
Status:  Pryor  Amendme  it 
Base  closure  Number  of 
Reason:  Within  2000  ft. 

explosive  material.  W 

clear  zone. 


IS 

38054- 
Base  Close 


Units:  5 

jf  flammable  or 

thin  airport  runway 


rTSJ 

N  ivv 


19  Maintenance  Facilitii  is 
Naval  Air  Station^Men  ph 
Millington  Co:  Shelby 
Landholding  Agency: 
Propery  Number:  789436025 
Status:  Pryor  Amendme  it 
Base  closure  Number  of 
Reason:  Within  2000  ft 

explosive  material 

clear  zone. 


is 

38054- 
Base  Close 


Units:  19 
3f  flammable  or 
in  airport  runway 


Wth 


F  ics. 


Ni'vy 


17  Fuel  Disp/Training 
Naval  Air  Station — Mei^ph 
Millington  Co:  Shelby 
Landholding  Agency: 
Propery  Number:  78943p026 
Status:  Pryor  Amendme  it 
Base  closure  Number  ofJUnits 
Reason.  Within  2000  ft 

explosive  material 

clear  zone. 


IS 

38054- 
Base  Close 


17 
3f  flammable  or 
in  airport  runway 


W  th 


IFRDoc.  94-17739  File!  7-21-94;  8:45  am) 

BILUNG  COOC  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Man  agement 

[NV-054-©4-4380-04;  *  -001 54] 

Temporary  Closure  ( >f  Certain  Public 
Lands  Managed  by  the  Bureau  of  Land 
Management,  Las  Vagas  District 

AGENCY:  Bureau  of  Ls  nd  Management, 

Interior. 

ACTION:  Temporary  closure. 


Ve  gas : 


Drl 


SUMMARY:  The  Las 
Resource  Area  withir 
District  will  issue 
certain  public  lands 
persons,  property,  resources 
lands  for  the  purpose 
off-highway  vehicle 

The  date,  time,  anc 
the  closure  will  be 
working  days  prior  tc 
media.  A  map  of  the 
be  available  for 
Vegas  District  office 
exceptions  to  the  closure 
— Race  entrants 
— Authorized  pit  creivs 

monitors,  and  race 
— Spectators  within 

spectator  areas 

Violation  of  this  clbsure 
by  a  fine  not  to  excee  d 


Stateline 
the  Las  Vegas 
ten^porary  closures  of 
the  protection  of 
and  public 
of  BLM  permitted 
i^ces. 
legal  location  of 
ai^nounced  five 
the  event  via  local 
ffected  lands  will 

at  the  Las 
The  following  are 


inspe  ction 


,  course 
officials 
(  esignated 

is  punishable 
$1,000  and/or 


imprisonment  not  to  exceed  12  months. 

Authority  for  temporary  closures  is 

contained  in  Title  43  CFR,  subpart 

8364.1. 

Gary  Ryan, 

Assistant  District  Manager. 

(FR  Doc.  94-17817  Filed  7-21-94;  8:45  am] 

BILUNG  CODE  4310-HC-M 

(UT-068-04-421 0-05-241  A] 

Notice  of  Intent  for  Plan  Amendment; 
Grand  Resource  Area  Resource 
Management  Plan,  Grand  County,  UT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  (NOD— Proposal 

to  Amend  the  Grand  Resource  Area 

Resource  Management  Plan,  Grand 

County,  Utah. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  amend- 
the  Grand  Resource  Management  Plan 
(RMP).  Seven  (7)  parcels  of  public  land 
would  be  managed  for  disposal  by 
Public  Land  Sale  under  the  authority  of 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976  (FLPMA)  (90  Stat.  2750;  43  U.S.C. 
1713),  Land  Exchange  under  the 
authority  of  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976  (FLPMA)  (90  Stat. 
2756;  43  U.S.C.  1716),  or  Recreation  and 
Public  Purposes  Patent  under  the 
authority  of  Section  3  of  the  Act  of  June 
14, 1926,  as  amended  by  the  Recreation 
and  Public  Purposes  Act  of  January  25, 
1988  (102  Stat.  3815;  43  U.S.C.  869-2). 
DATES:  The  comment  period  for  this 
proposed  plan  amendinent  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  August  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Palmer.  Grand  Resource  Area  Manager. 
885  South  Sand  Flats  Road,  Moab,  Utah 
84532,  telephone  (801)  259-8193. 
Existing  planning  documents  and 
information  are  available  at  the  above 
address  or  at  the  Moab  District  Office, 
82  East  Dogwood  Drive,  Moab,  Utah 
84532,  telephone  (801)  259-6111. 
Comments  on  the  proposed  plan 
amendment  should  be  sent  to  Brad 
Palmer,  Grand  Resource  Area  Manager, 
Bureau  of  Land  Management,  885  South 
Sand  Flats  Road,  Moab,  Utah  84532, 
telephone  (801)  259-8193. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  amendment  identifies  certain 
lands  as  suitable  for  disposal  by  Public 
Land  Sale,  Land  Exchange,  or  patent 
under  the  Recreation  and  Public 
Purposes  Act.  Lands  have  been 
identified  that  are  needed  for 


commiuiity  expansion,  sanitary  landfill,, 
or  tailings  disposal;  for  disposal  of  lands 
under  short-term  authorizations;  and  to 
resolve  long-standing  trespass.  The 
lands  being  studied  are  described  as 
follows^ 

Salt  Lake  Meridian,  Utah 

Parcel  1.  Fish  Ford 

T.  21  S.,  R.  24  E..  (30.00  acres) 
Section  27.  EV2WV2SEV4; 
Section  34.  NE'ANE'ANE'A: 
Section  35.  NW'ANW'/.. 

Parcel  2.  Klondike  Area 

T.  23  S.,  R.  19  E..  (2560.00  acres) 
Section  14.  All; 
Section  15.  All; 
Section  22.  All; 
Section  23.  All. 

Parcel  3.  Dewey 

T.  23  S..  R.  24  E..  (29.00  acres) 
Section  8.  lands  south  of  State  Route  128 
in  the  NV2SWV4. 

Parcel  4.  Stateline  (Dolores  River) 

T.  23  S.,  R.  26  E..  (5.00  acres) 
Section  32.  NVzNE'ASW'ASE'A. 

Parcel  5.  Professor  Valley  Ranch 

T.  24  S.,  R.  23  E..  (13.07  acres) 

Section  21.  within  SE'ASE'A  (3.25  acres); 

Section  27.  within  NE'ANW'ANWV*  (2.39 
acres).  NE'/iNWV«SWV4NEV4, 
NV2NEV4SWV4NEV4  (7.43  acres). 

Parcel  6.  North  Moab 

T.  25  S..  R.  21  E..  (5.625  acres) 
Section  26.  SWV4SEV4SWV4NWV«SEV4 
(0.625  acres).  NW'ASW'ASE'ASE'A  (2.50 
acres).  SE'/jSWASE'/iSEV*  (2.50  acres). 

Parcel  7.  Castleton 

T.  25  S..R.  23  E..  (5.00  acres) 
Section  25.  NV2SWV4NWV4NEV4. 

The  existing  plan  does  not  identify 
these  lands  for  disposal.  However, 
expressions  of  interest  have  been 
received  from  Grand  County  and 
members  of  the  public  that  appear  to 
have  merit  and  the  disposal  of  which 
may  be  in  the  public  interest.  Therefore, 
they  will  be  considered  through  the 
plan  amendment  process. 

General  issues  to  be  addressed  in  the 
amendment  include  impacts  of  the 
proposed  disposals  to  livestock  forage, 
wildlife  habitat,  cultural  resources, 
visual  resources,  and  public  safety.  Site- 
specific  environmental  assessments  will 
be  prepared  at  such  time  that  a  specific 
disposal  is  being  considered. 

Dated:  )une  30. 1994. 

G.  William  Lamb, 

Acting  State  Director. 

[FR  Doc.  94-17834  Filed  7-21-94;  8:45  ami 

BILLINO  COOC  4310-OO-P 


Fish  and  Wildlife  Service 

Meeting:  Klamath  Fishery  Management 
Council  ^ 

AGENCY:  Department  of  the  Interior.  U.S. 
Fish  and  Wildlife  Service. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces 
meetings  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  10 
a.m.  to  3:30  p.m.  on  Monday,  August  1 
1994. 

PLACE:  The  meeting  will  be  held  at  the 
Red  Lion  Hotel — Columbia  River.  1401 
N.  Hayden  Island  Drive,  Portland. 
Oregon  97217. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader^  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006,  Yreka,  California  96097-100*. 
telephone  (916)  842-5763.  C 

SUPPLEMENTARY  INFORMATION:  For  ^ 
background  information  on  the 
Management  Council,  please-refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8.  1987  (52  FR  25639).  The  primary 
purpose  of  the  meeting  is  to  develop  the 
spawner  deficit  accounting  issue  to 
meet  the  Pacific  Fishery  Management 
Council's  needs  for  a  potential 
amendment  1o  the  Salmon  Framework 
Plan. 

Dated:  July  14.  1994. 
)ohn  H.  Doebel, 

Acting  Regional  Director.  US.  Fish  and 

Wildlife  Senice.  : 

[FR  Doc.  94-17885  Filed  7-21-94;  8:45  am) 

BILLING  CODE  431  a-6S-M 


National  Park  Service 

Availability  of  a  Plan  of  Operations  and 
Environmental  Assessment  Proposed 
Drilling  and  Production  Operations; 
Bright  and  Company,  Padre  Island 
National  Seashore  Kleberg  County,  TX 

The  National  Park  Service  has 
received  from  Bright  and  Company,  a 
Plan  of  Operations  for  exploratory 
drilling  and  production  of  the  Dunn- 
McCampbell  No.  1  Gas  Well  at  Padre 
Lsland  National  Seashore,  Kleberg 
County.  Texas. 

Pursuant  to  §  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations.  Part  9, 
Subpart  B  (36  CFR  9B);  Execulive  Order 


11988,  Floodplain  Management;  and 
Executive  Order  11990,  Protection  of 
Wetlands,  the  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  60  days  fi-om  the  publication 
date  of  this  notice.  Copies  of  these 
documents  are  available  from  the  Office 
of  the  Superintendent,  Padre  Island 
National  Seashore,  9405  South  Padre 
Island  Drive,  Corpus  Christi,  Texas, 
telephone  512-937-2621;  or  Ms. 
Victoria  Barela.  Division  of 
Environmental  Coordination,  National 
Park  Service.  Southwest  Regional 
Office.  1220  S.  St.  Francis  Drive.  Santa 
Fe.  New  Mexico  87504-0728,  telephone 
505-988-6857. 

Bright  and  Company  has  sited  their 
proposed  operations  to  avoid  impacts  to 
wetlands,  as  much  as  possible,  and  has 
developed  mitigation  measures  to 
minimize  unavoidable  impacts.  Bright 
and  Company  proposes  to  compensate 
for  direct  lost  of  0.4  acres  of  non-tidal 
wetlands  by  restoring  0.8  acres  of  an 
abandoned  oil  and  gas  access  road  to  its 
original  wind-tidal  flat  condition.  The 
wetlands  compensation  project  is  also 
located  at  Padre  Island  National 
Seashore. 

Dated:  )uly  11,  1994. 
Mary  R.  Bradford, 

Acting  Regional  Director,  Southwest  Region: 
IFRDoc.  94-17818  Filed  7-21-94;  8  45  am) 

BILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  433-2,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  .''or 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmeatal  assessments  contai  I  .Ms. 
Tawanna  Glover- Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce . 
Commission,  Section  of  Environmental 
Analysis.  Room  3219.  Washington,  DC 
20423,  (202)  927-6203  or  (202)  927- 
6245. 

Comments  oh  the  following 
assessment  are  due  15  days  alter  the 
date  of  availability: 
AB-6  (SUB-NO.  361X). 

ABA.NDONMENT  OF  A  LINK  OF 
R^^ILROAD  BETWEEN  BN  .MP 
193.3  NEAR  LADD  AND  BN  MP 
188.27  .^T  HOWE  IN  BUREAU 
COUNTY,  ILLINOIS.  E.^  available 
7/15/94. 


Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability:  None. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-17891  Filed  7-21-94  H  45  ami 

BILUNG  CODE  703S-41-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
-(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  25)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information:  - 

(1)  The  title  ofjhe  form/collection; 

(2)  The  agency  form  number,  if  anv. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-51 1 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  m  this 
notice,  especially  regarding  the 
estimated  public  burden  and  af?.ocir.ted 
respon.se lime,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
39.5-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  yen 
anticipate  commenting  on  a  form. 
v';oHection,  but  find  that  time  to  p.-^epare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  nctifv  . 
the  OMB  reviewer  and  the  Depnr.meiii 
of  Justice  Clearance  Officer  of  your, 
intent  as  soon  as  possible.  Wrttttn 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  o( 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  and  to  Mr 
Robert  B.  Briggs  ,  Department  of  lusiit  e 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
JiLStice  Management  Division  Suite  h^'i 
WCTR.  Washington,  DC  20=530 
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Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collectioa  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collectioq 

(1)  Return  A— Morithly  Return  of 
Ofifenses  Known  to  tie  Police. 
Supplement  to  Returti  A — Monthly 
Offenses  Knovim  to  tl  te  Police. 

(2)  Return  A,  Supplement  to  Return 
A.  Federal  Bureau  of  Investigation. 

(3)  Monthly. 

(4)  State  or  Local  C  ovemments.  These 
two  forms  (Return  A  and  Supplement  to 
Return  A  are  needed  to  collect 
information  regardin ;  crimes  and 
crimes  cleared  throu  ;hout  the  United 
States.  Data  are  publ:  shed  in 
comprehensive  annuEil  "Crime  in  the 
United  States"  and  semiannual 
"Uniform  Crime  Reports." 

(5)  2,155  respondents  at  .5  hours  per 
response  per  month,  total  annual 
responses  28.860  (12  months). 

(6)  12,930  annual  burden  hours. 

(7)  Not  applicable  imcfer  Section 
3504(h)  of  Public  La\  i  96-511. 

Public  comm«it  09  this  item  is 
encouraged. 

Dated:  ^ily  18, 1994. 

Robert  B.  Briggs, 

Department  Clearance  (Officer.  United  States 
Department  of  Justice. 

IFR  Doc  94-17850  File4  : 
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Notice  of  Changes  li 
Extended  Benefit  (El  I) 
States  of  Washingto  i 


This  notice  annoui}ces 
benefit  period  eligibi 
Extended  Benefit  (EB 
States  of  Washington 


;  chai  ges 


Summary 

The  following 
in  the  States  of  VVash|ngt 
since  the  publication 
regarding  States'  EB 

•  May  29, 1994  \V|shingti 
triggered  "on"  to  EB 
week  Insured  Unemploj-ment 
exceeding  5.0  percen 
120  pjercent  of  the 
for  the  corresponding 
in  each  of  the  preced  ng 


years. 

•  June  25, 1994  Thfe 
mechanisms  for  Mair  e 
the  thresholds  neces*  iry 
"on"  to  EB  since  the 
May  1,  1994.  Howevi 


7-21-94;  8:45  am] 


Status  of 
Periods  for  the 
and  Maine 


changes  in 
ty  under  the 
Program  for  the 
and  Maine. 


have  occurred 
on  and  Maine^ 
of  the  last  notice 
9atus: 

on  State 
ased  on  its  13- 

Rate  (lUR) 
and  surpassing 

of  such  rates 
13-week  periods 
two  calendar 


avi  irage  i 


EB  trigger 
have  been  below 
to  be  triggered 
veek  beginning 
Section 


203(bKl)(A)  of  the  Federal-State 
Extended  Unemplo3nnent  Compensation 
Act  of  1970  specifies  that  no  EB  period 
shall  last  for  less  than  13  consecutive 
weeks,  regardless  of  whether  or  not  the 
necessary  thresholds  are  met.  That  13- 
week  period  ended  for  Maine  on  June 
25, 1995. 

Infomiatioo  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  beginning  an  EB 
period,  the  State  employment  security 
agency  will  fiimish  a  written  notice  of 
potential  entitlement  to  each  individual 
who  has  exhausted  all  rights  to  regular 
benefits  and  is  potentially  eligible  for 
extended  benefits  (20  CFR  615.13(c)(1)). 
In  the  case  of  a  Stat  ending  an  EB 
period,  the  State  employment  security 
agency  will  fiimish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  informing  them  of  the 
ending  of  the  EB  period  and  its  effect  on 
the  individual's  right  to  Extended 
Benefits  (20  CFR  615.13(cM4)). 

Persons  who  believe  they  may  be 
entitled  to  EB  benefits,  or  who  wish  to 
inquire  about  their  rights  under  the 
programs,  should  contact  the  nearest 
State  employment  Service  office  of 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC,  on  July  18, 
1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor  for  Employment 

and  Training. 

IFR  Doc.  94-17887  Filed  7-21-94;  8:45  am) 
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Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  fitjm  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^uently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein^  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanisms. 

Any  person,  organization,  or 
governmental  agency  have  an  interest  in 
the  rates  determined  as  prevailing  is 
encouraged  fb  submit  wage  rate  and 
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fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
ND94-0055  dated  April  29,  1994. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  Wage  Decision  ND940027. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts  "  are  listed  by 
Volume  and  State. 

Volume  V 
Oklahoma 

OK940030(,|ul.  22.  1994) 

OK940031  (lul,  22,1994) 

OK940032  (Jul.  22.  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
New  York 

NY940002  (Feb  11.1994) 

NY940003(Feh  11,  1994) 

NY940007(Feb.  11,  1994) 

NY940008(Fehll,1994) 

NY940012(Feb.  11.  1994) 

NY940O13(Feb.  11,1994) 

NY940020(Feb  11,1994) 

NY940021  (Feb.  11,1994) 


.n;Y940O22  (Feb.  11,1994) 
.\Y940026  (Feb.  11,1994) 

Volume  II 

Pennsylvania 

P.A940014  (Feb.  11,1994) 
PA940O40  (Feb.  11,1994) 

Volume  III 
None 


(Feb  11 
(Feb.  11 
(Feb.  11 
(Feb,  11 
(Apr.  01 
(Feb.  1 1 
(Feb. 1 1 
(Feb.  11 
(Feb.  11 


.1994) 
.1994) 
.1994) 
, 1994) 
. 1994) 
,  1994) 
,1994) 
. 1994) 
,1994) 


(Feb.  11,  1994) 


11,  1994) 

11.  1994) 
11,  1994) 
11.  1994) 
11,  1994) 
11.  1994) 
25,  1994) 
11.  1994) 

11,1994) 
11. 1994) 

11. 1994) 
11.  1994) 


Volume  IV 
Ohio 

OH940001 

OH940002 

OH940003 

OH940012 

OH940027 

OH940028 

OH940029 

OH940034 

OH940035 
Wisconsin 

\Vi940O01 

Volume  V 

Iowa 

IA940032  (Feb. 
Kansas 

KS940009  (Feb. 

KS940021  (Feb. 

KS940O22  (Feb. 

K.S940023  (Feb 

KS940026  (Feb. 

KS940062  (Mar. 

KS940064  (Feb. 
Oklahoma 

OK940001  (Feb. 

OK940023  (Feb. 
Texas 

TX940010  (Feb. 

TX940017  (Feb. 

Volume  VI 

Arizona 

AZ940001  (Feb.  11.  1994) 
AZ940002  (Fell.  11.1994) 
AZ940004  (Feb.  11,  1994) 
AZ940O05  (Feb.  11,  1994) 
AZ940006(Feb  11,1994) 
AZ940007(Feb  11,1994) 
AZ940010  (Feb.  11.  1994) 
AZ940011  (Feb.  11,1994) 
AZ940012(Feb.  11,1994) 
AZ940O13(Feb  11,  1994) 
AZ940014  (Feb.  18,1994) 
AZ940O15  (Feb  18,  1994) 
AZ940016  (Feb.  18,  1994) 
AZ940017(Feb  11,  1994) 
California 
CA940004  (Feb.  11,1994) 
CA940027(Feb  18.1994) 
Colorado 
CQ940002(Feb  11,1994) 
CO940018  (Feb.  11,1994) 
CO940021  (Feb.  11.  1994) 
Idaho 
ID940001  (Feb  11,1994) 
ID940003(Feb  11,  1994) 
Montana 

MT940001  (Feb  11,1994) 
Oregon 

OR940001 (Feb  11,1994) 
Washington 

WA940001  (Feb.  11,1995) 
WA940002  (Feb.  11,  1994) 
WA 940003  (Feb.  11,1994) 


WA940007  (Feb.  11.1994) 
WA940008(Feb  11,1994) 
WA940011  (Feb.  11.1994) 
VVA940013  (Feb.  11,1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depositorv' 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  ac:ross 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Pnniin)j 
Office,  Washington,  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State{s)  of  inte.rest. 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State,  Subscriptions  include 
an  annual  edition  (issued  in  Januan  or 
February)  which  includes  a)l  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  vter. 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DCth;$  IS:.'.  cr.\,  ci 
III  ly  1994. 

Alan  L.  Moss, 

Director.  Division  of\VageDetern:tnh:icns. 
IFR  Dor.  94-17713  Filed  7-21-?^  6  J5  c.T.) 
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Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-l-93] 

Wyle  Laboratories;  Recognition  as  a 
Nationally  Recognized  Testing 
Laboratory 

AGENCY:  Occupational  Safety  o.-.d  Health 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  Recognition  as  a 
Nationally  Recognized  Testing 
Laboratory. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  Wyle  Laboratories  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 


37510 


Avenue,  NW..  Room  Ifi3653, 
Washington.  DC  2021  ). 

SUPPLEMENTARY  MfOR  (MTION: 

Notice  of  Final  Decisi  on 

Notice  is  hereby  given  that  Wyle 
Laboratories,  which  n  ade  application 
pursuant  to  29  CFR  l4l0.7,  has  been 
recognized  as  a  NatioAally  Recognized 
Testing  Laboratory  foi  t 
material  listed  below. 

The  address  of  the  I  aboratory  covered 
by  this  application  is: 
Laboratories.  7800  Cki  pernors  Drive, 
P.O.  Box  077777.  Hiuitsville,  Alabama 
35807. 
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Background 

VVyle  Laboratories 
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independent  test  labo 
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responses,  all  of  a  positive  nature,  to 
this  Federal  Register  notice  of  the  WL 
application  and  preliminary  finding 
(Docket  No.  NRTL-1-93). 

The  Occupational  Safety  and  Health 
Administration  has  evaluated  the  entire 
record  in  relation  to  the  regulations  set 
out  in  29  CFR  1910.7  and  makes  the 
following  findings: 


the  equipment  or     Capability 
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Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  WL  does  have  testing  equipment 
and  facilities  appropriate  for  the  areas  of 
recognition  it  seeks.  The  laboratory  has 
available  all  the  general  test  equipment 
required  to  perform  the  testing  required 
by  the  particular  standards  for  which 
accreditation  is  sought.  If  any  unique 
pieces  of  additional  equipment  are 
necessary,  WL  will  obtain  them  as 
required. 

WL's  laboratory  has  adequate  floor 
space  for  testing  and  evaluation  and  an 
adequate  number  oi  technical  and 
professional  personnel  to  accomplish 
the  services  required  for  the  present 
workload  in  the  areas  of  recognition  it 
seeks.  Environmental  conditions  in  the 
laboratory  are  adequately  controlled  for 
the  type  of  testing  performed  in  the 
laboratory'. 

OSHA  nas  determined  that  Wyle 
Laboratories  has  appropriate  written  test 
procedures,  and  calibration  and  quality 
control  programs  to  enable  it  to 
adequately  perform  appropriate  testing. 

Creditable  Report&^mplaint  Handling 

Section  1910.7(bK4)  provides  that  an 
OSHA  recognized  NRTL  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias.  The 
laboratory,  in  order  to  be  recognized, 
must  also  maintain  effective  procedures 
for  handling  complaints  under  a  fair  and 
reasonable  system.  Wyle  Laboratories 
meets  these  criteria. 

WL's  application  as  wbII  as  the  on-site 
review  report  indicate  that  WL  does 
maintain  effective  procedures  for 
producing  creditable  findings  and 
reports  that  are  objective.  The  laboratory 
maintains  a  system  for  identifying 
product  samples  submitted  for  testing  to 
ensure  that  there  is  no  confusion 
regarding  the  identity  of  the  samples  or 
the  results  of  the  measurement. 


Wyle  Laboratories'  Standard 
Operating  Procedure  documents  the 
investigation  and  testing  for  product 
safety  investigations.  These  standard 
operating  procedures  specify  the  records 
that  are  to  be  maintained  for  the 
investigation,  list  the  general  steps  of 
the  investigation  in  chronological  order, 
specify  the  personnel  responsible  for 
conducting  each  stage  of  the 
investigation,  and  require  the 
investigators  to  verify  that  the  latest 
edition  of  the  standards  are  used. 

Wyle  Laboratories  has  a  vvxitten 
Appeals  Procedure  which  provides  an 
unbiased  review  of  questions  or  protests 
regarding  the  resuhs  or  process  cT  Wyle 
Laboratories'  Product  Safety 
Certification  Program  by  a  client  or  any 
interested  third  party. 

Type  of  Testing 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories:  testing  to  determine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  might  not  be  one  specific 
test  standard  co%'ering  the  new  product 
or  material.  WL  has  applied  for  ^ 
recognition  in  the  first  category'. 

Follow-Up  Procedures 

Section  1910.7(b)(2)  requires  that.the 
NRTL  provide  certain  follow-up 
procedures,  to  the  extent  necessary,  for 
the  particular  equipment  or  material  to 
be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  lisied  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label. 

Wyle  Laboratories  performs 
inspections  of  factory  production  runs 
to  assure  conformance  with  the 
appropriate  product  safety  standard  and 
WL'sCertification  Report.  The  adequacy 
of  the  manufacturer's  Quality  Control 
Program  will  be  reviewed  on  the  initial 
inspection. 

WL's  Follow-Up  Services  Agreement 
requires  that  it  will  have  access, 
unannounced  and  unrestricted,  to  all 
facilities  where  products  may  be 
fabricated,  processed,  or  stored.  Such 
inspections  will  be  conducted  at 
approximately  three-month  intervals 
from  the  date  of  the  initial  inspection, 
(four  times  per  year),  depending  upon 
production  schedules.  TTie  inspection  is 
to  assure  that  the  product  on  the 
production  line  is  identical  to  the 
product  tested  and  approved  for 
labeling.. 


The  procedure  states  that  unresolved 
discrepancies  found  during  the  follow- 
up  inspections  could  result  in  forfeiture 
of  the  right  to  apply  the  label,  removal 
of  the  already  affixed  labels,  and  the 
recall  of  products  sold  with  the  label. 
WL  will  retain  the  right  to  notify 
vendors,  authorities,  potential  users, 
and  others  of  the  improper,  or 
unauthorized,  use  of  its  mark. 

WL  will  conduct  field  inspections  to. 
monitor  and  assure  the  proper  use  of  its 
certification  mark  after  the  products  are 
delivered. 

Independence 

Section  1910.7(b)(3)  requires  that  an 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturer  or  vendors  of  equipment 
or  materials  being  tested.  The  applicant 
stated  in  it  application  that  it  is  in 
complete  complian.ce  with  this 
requiremenL 

OSHA  believes,  based  upon  an 
examination  of  the  application  with 
particular  reference  to  the  statements  in 
Exhibit  2A(1).  Section  3.  pages  12  and 
13,  and  the  response  (Ex.  4)  to  questions 
raised  by  the  Office  of  the  Solicitor,  that 
Wyle  Laboratories  is  independent 
within  the  meaning  of  section 
1910.7(b)(3), 

Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  "appropriate  test  standards",  which 
are  defined,  in  part,  to  include  any 
standard  that  is  currently  designated  as 
an  American  National  Standards 
Institute  (ANSI)  safety  designated 
product  standard  or  an  American 
Society  for  Testing  and  Materials 
(.ASTM)  test  standard  used  for 
evaluation  of  products  or  materials.  As 
to  the  non-ANSI  UL  test  standards  for 
which  WL  has  applied  to  test  products 
to.  OSHA  previously  had  examined  the 
status  of  the  Underwriters  Laboratories 
Inc.  (UL)  Standards  for  Safety  and,  in 
particular,  the  method  of  their 
development,  revision  and 
implementation,  and  had  determined 
that  they  are  appropriate  test  standards 
under  the  criteria  described  in  29  CFR 
1910.7(c)  (1),  (2).  and  (3).  That  is,  these  • 
standards  specify  the  safety 
requirements  for  specific  equipment  or 
classes  of  equipment  and  are  recognized 
in  the  United'States  as  safety  standards 
providing  adequate  levels  of  safety;  they 
are  compatible  and  remain  current  with 
periodic  revisions  of  applicable  national 
codes  and  installation  standards;  and 
they  are  developed  by  a  standards 
developing  organization  under  a  niethod 
providing  for  input  and  consideration  of 
views  of  industry  groups,  experts,  users. 


consumers,  governmental  authorities, 
and  others  having  broad  experience  in 
the  safety  fields  involved. 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
report,  OSRA  finds  that  Wyle 
Laboratories  has  met  the  requirements 
of  29  CFR  1910.7  to  be  recognized  by 
OSHA  as  a  Nationally  Recognized 
Testing  Laboratory  to  test  and  certify 
certain  equipment  or  materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7.  Wyi«  Laboratoriesis  hereby 
recognized  as  a  Nationally  Recognized 
Testing  Laboratory  subject  to  the 
conditions  listed  below.  This 
recognition  is  limited  to  equipmentor 
materials  which,  under  29  CFR  Part 
1910,  require  testing,  listing,  labeling, 
approval,  acceptance,  or  certification,  by 
a  Nationally  Recognized  Testing 
Laboratory.  This  recognition  is  limited 
to  the  use  of  the  following  test  standards 
for  the  testing  and  certification  of 
equipment  or  materials  included  within 
the  scope  of  these  standards. 

WL  has  stated  that  all  the  standards 
in  these  categories  are  used  to  test 
equipment  or  materials  which  may  be 
used  in  environments  under  OSHA 's 
jurisdiction.  These  standards  are  all 
considered  appropriate  test  standards 
under  29  CFR  1910.7(c): 

ANSl/UL     153— Portable  Electric- 
Lamps 
ANSI/UX     187— X-Ray  Equipment 
ANSI/UX    465— Central  Cooling  Air 

Conditioners 
ANSI/UL    484— Room  Air  Conditioners 
ANSI/UL    489— Molded-Case  Circuit 

Breakers  and  Circuit-Breaker 

Enclosures 
ANSI/UL    499— Electric  Heating 

Appliances 
ANSI/UL    506— Specialty  Transformers 
ANSI/UL    508— Industrial  Control 

Equipment     ' 
UL  544— Electric  Medical  and  Dental 

Equipment 
ANSI/UL    698— Industrial  Control 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL    1012— Power  Supplies 
ANSI/UL     1025— Electric  Air  Heaters 
ANSI/UL    1069— Hospital  Signaling 

and  Nurse  Call  Equipment 
ANSI/UL    1087— Molded-Case 

Switches 
ANSI/UL    1236— Electric  Batter>' 

Chargers 
UL  1244 — Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
ANSI/UL    1262— Laboratory 

Equipment 


ANSI/UL    1310— Direct  Plug-In 

Transformer  Units 
ANSI/UL    141 1— Transformers  and 
Motor  Transformer  for  Use  in 
Audio-,  Radio-,  and  Television- 
Type  Appliances 
ANSl/UL    1459— Telephone 

Equipment 
ANSI/UL     1570— Fluorescent  Lighting 

Fixtures 
ANSI/UL    1571— Incandescent  Lighting 

Fixtures 
ANSI/UL    1 585— Class  2  an  d  Class  3 

Transformers 
ANSI/UL    1778— Uninterruptible 
Power  Supply 
UL  1863 — Communication  Circuit 
Accessories 
ANSI/UL     1950— Information 

Technology  Equipment  Including 
Electrical  Business  Equipment 
Wyle  Laboratories  must  also  abide  by 
the  following  conditions  of  its 
recognition,  in  addition  to  those  already 
required  by  29  CFR  1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  program  which  is 
available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
program; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  WL's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  WL  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptly  inform 
the  organization  that  developed  the  test 
standard  of  this  fact  and  provide  that 
organization  vyith  appropriate  relevant 
information  upon  which  its  concerns 
are  based; 

WL  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  WL  agrees  that  it  will 
allow  no  representation  that  it  is  either 
arecognized  or  an  accredited  Nationallv 
Recognized  Testing  Laborator>-  (NRTL)" 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

WL  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
including  details; 

WL  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized; 

WL  will  not  test  or  certify  any 
equipment  or  materials  for  a  client 
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which  installs  its  equ 
electronic  enclosure 
manufactured  or  distributed 

WL  will  always 
to  assure  compliance 
well  as  the  spirit  of  it! 
29  CFR  1910.7 


pment  in  an 
inet 

by  Wyle. 

with  OSHA 
vith  the  letter  as 
recognition  and 


cab 


coc  jerate ' 


EFFECTIVE  DATE:  This 
become  effective  on  J 
will  be  valid  for  a 
from  that  date,  until  J 
unless  terminated  pri 
accordance  with  29 


ecognition  will 
ly  22.  1994  and 
per  od  of  five  years 
ly  24,  1999, 
>r  to  that  date,  in 
C  H  1910.7. 


Signed  at  Washington 
July,  1994. 
Joseph  A.  Dear, 
Assistant  Secretary. 
IFR  Doc.  94-17888  Filed 
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Service  Company 


would  be  unaffected  by  the  amendment 
and  would  remain  a  licensee. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  2,  1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  in  the  form  of  an 
amendment  application  is  needed  to 
reflect  the  result  of  the  proposed  merger 
of  the  Toledo  Edison  Company  into  the 
Cleveland  Electric  Illuminating 
Company.  This  action  is  also  intended 
to  maximize  the  operating  efficiencies  of 
the  two  affiliated  companies. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  changes 
to  the  facility  or  to  the  operating, 
maintenance,  engineering  or  other 
nuclear-related  personnel  as  a  result  of 
the  proposed  merger  and  license 
amendment.  The  proposed  merger 
would  not  change  the  technical 
qualifications  and  responsibilities  of 
personnel.  AH  of  the  Cleveland  Electric 
Illuminating  Company  personnel  in  the 
Perry  organization  would  be  transferred 
to  NEWCO  upon  completion  of  the 
merger.  This  organization  would 
continue  to  report  to  Centerior  Service 
Company.  After  the  merger,  NEWCO 
and  Centerior  Service  Company  would 
be  required  to  continue  to  operate, 
manage,  and  maintain  the  Perry  Nuclear 
Power  Plant,  Unit  1,  in  accordance  with 
the  conditions  and  requirements  of  the 
NRC.  No  changes  resulting  from  the 
merger  are  expected  with  regard  to  the 
following:  lines  of  authority  and 
responsibility,  essential  nuclear  support 
functions  provided  to  Perry, 
effectiveness  of  the  organization, 
priorities  and  ongoing  plant 
improvement  projects,  technical 
qualifications,  and  corporate  financial 
resources  presently  available  in  support 
of  Perry  operations. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  the 
nonradiological  plant  effluents  and  has 
not  other  environmental  impact. 
Accordingly,  the  Commission  concludes 


that  there  are  no  significant     - 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  enhance 
the  protection  of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Perry  Nuclear  Power 
Plant,  Units  1  and  2,  documented  in 
NUREG-0884. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Ohio  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  2,  1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building.  2120  L  Street, 
NW..  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland,  Ihl?  15;h  (i.:v  . 
of  July  1994. 

For  the  Nuclear  Regulator^'  Comm's-.m-n.     - 

Ion  B.  Hopkins, 

Acting  Director.  Project  Directorotf- 111-3, 
Division  ofFeactor  Project — III/IV,  Office  of 
Nuclear  Reactor  Fegulatior\. 
IFR  Doc.  94-17842  Filed  7-2J-94;  8.45  b.-nl 
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[Docket  Nos.  STN  50-620,  SIN  50-529,  and 
STN  50-530] 

Arizona  Public  Service  Company;  Palo 
Verde  Nucteer  Generating  Station, 
Units  1, 2,  and  3;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards;  Consideration, 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
41.  NPR-51,  and  NPF-74  issued  to 
Arizona  Public  Service  Company  (the 
licensee)  for  operation  of  the  Palo  Verde 
Nuclear  Generating  Station,  Units  1,2, 
and  3  located  in  Maricopa  County, 
Arizona. 
The  proposed  amendment  would 
.  implement  recommended  changes  from 
Generic  Letter  (GL)  93-05,  "Line-Item 
Technical  Specification  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operation." 
Specifically,  the  licensee  proposed  to 
change  their  Tedinical  Specifications 
corresponding  to  the  following  GL  93- 
05  line  numbers:  4.1.2.  5.8,  5.14,  6.1, 
7.5.8.1,9.1, 12.  and  14. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commis.s.ion's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabUity  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  signific.-?nt  reduction  in  a 
„  margin  of  safety.  As  requiiud  by  10  CFR 
50.91(a).  the  licensee  hasprovided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Standard  1 — Involve  a  significam 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

■    This  amendment  request  does  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated  based  on 
the  safety  analysis,  because  the 
proposed  changes  to  die  TS  do  not  affect 
the  assumptions,  design  parameters,  or 


results  of  any  UFSAR  accident  analysis. 
The  proposed  amendment  does  not  add 
or  modify  any  existing  equipment.  The 
changes  to  the  surveillance 
requirements  will  result  in  an  overall 
improvement  in  plant  safety  by 
reducing  the  frequency  of  plant  trips 
and  subsequent  challenges  to  the  safety 
systems,  decreasing  equipment 
degradation  due  to  excessive  testing, 
reducing  radiation  exposure  to  plant 
personnel  (which  is  not  justified  by  the 
safety  significance  of  the  surveillance), 
and  eliminating  an  unnecessary  burden 
on  plant  personnel  (time  required  for 
testing  is  not  justified  by  the  safety 
significance  of  the  testing).  Therefore, 
the  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

Standard  2 — Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  analyzed. 

This  amendment  request  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed  since  the 
proposed  TS  changes  do  not  involve 
modifications  to  any  of  the  existing 
equipment  or  affect  the  operation  or 
design  basis  of  the  equipment.  The 
proposed  changes  increase  the 
surveillance  intervals  for  a  small 
fraction  of  the  SR  (surveillance 
requirement] .  while  ensuring  that 
overall  plant  safety  is  improved. 
Therefore,  the  proposed  TS  changes 
would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

Standard  3 — Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  presently 
provided  is  not  reduced  by  the  proposed 
changes  in  surveillance  intervals  in  this 
TS  amendment.  The  operability 
requirements  of  the  affected  systems. 
structures,  and  components  are  not 
changed  by  this  TS  amendment. 
Although. the  proposed  changes  increase 
the'suryeillance  intervals  for  the 
affected  TS.  the  reliability  and 
operability  of  systems,  components,  and 
structures  continues  to  be  ensured  by 
periodic  testing.  Since  equipment 
reliability  and  operability  will  be 
maintained,  the  proposed  TS  changes 
will. not  involve  a  significant  reduction 
in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  np  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Sliould 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC  20555. 

The  fijfng  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  22,  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  ma\  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\-ene5hail  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
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must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exLsts  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  .supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
plac«  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  I'.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Bram  h.  or  may 
he  delivered  to  the  Commissions  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  N\V..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  a.'e  filed  during  thi*  l.;st  It) 
dnys  of  the  notice  period,  it  is  requested 
tiiat  the  petitioner  promptiv  so  inlorm 
the  Ciommission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(HH{))  24H- 
5 100  (in. Missouri  l-(ROl))  ,34J-»i7()()). 
The  Western  I'nion  operator  should  be 
given  Datagram  Identification  Number 
Nl(i2:<  and  the  follow  ing  inessn).'*' 
addressed  to  Theodore  R.  Quav: 
pt'lilioner's  name  and  telephone 
number,  dale  petition  was  mailed,  plant 
name,  and  publication  date  and  pni:e 
number  ot  this  Federal  Register  iioti(  e. 
A  copy  of  the  petition  should  nhu  he 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatorv 
Commission.  Washington.  DC  20555.  . 
and  to  Nam  y  C.  Loftin.  Esrj  .  Corporate 


Secretary  and  Counsel,  Arizona  Public 
Service  Company,  P.O.  Box  53999.  Mail 
Station  9068,  Phoenix,  Arizona  85072- 
3999,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR2.714(a){l)(iHv)  and  2.714(d).     ■ 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  4,  1994. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Phoenix  Public  Library 
12  Ea,st  McDowell  Road,  Phoenix. 
Arizona  85004. 

.  Datedat  Rockville.  Marvland,  tb)!^l&;.>i  linv  ' 
of)ulyl994.  -      ' 

For  the  Nucli-ar  Regulatory  CommissKin. 
Linh  N.  Tran. 

Project  Manager.  Project  Direclorqte  l\'-2. 
Division  of  Reactor  Pwjecls^—lU/JV  Office  nf 
Siiclear  Reactor  Regulation 
|FR  Doc.  94-17843  Filed  7-21-W  8:4.5  Hn'i) 
BILLING  CODE  7S9(M)t-M 


[lA  94-015] 

John  W.  Boomer,  Address  Deleted; 
Order  Prohibiting  Involvemeni  in  NRC- 
Llcensed  Activities  (Effective 
Immediately) 

I 

John  W.  Boomer  has  been  a  nuc  ie.u 
medicine  technologist  since  1972.  0:i 
February  11,  1993,  Mr.  Boomer,  as  the 
President  of  Chesapeake  Imaging  C«-!iUT 
Inc.  (CIC  or  Licensee)  applied  for  .ni 
NRC  license.  On  Match  23.  19fi,"i         » 
Nuiteriflls  License  No,  47-2523}^-(il  was 
issued  to  CIC  by  the  Nuclear  Regulatory 
CJimmission  (NRC  or  Commi.ss)cn) 
pursunnt  tn  10  CFR  parts  30 and  ."^^  'rhe 
license  authorized  the  posse.ssicm  and 
use  of  radiopharmaceuticals  for  nm  Uiir 
medicine  activ  ities  in  ai  cordant.e  w  lih 
the  conditions  specified  therem  The 
license  was  terminated  this  dr-te 

H 

On  July  30.  1993.  the  NRCconcarted-  , 
an  initial  inspection  of  QCot  it«.  faci.'ily 
located  in  Chesapeake,  West  Virgin;fi, 
.'\s  a  result  of  the  inspection,  multiple 
violations  of  NRC  requirements  were 
identified.  One  specific  violation 
identified  involved  the  failure  to 


perform  weekly  surveys  for  removable 
contamination  in  the  nuclear  medicine 
department  between  March  24  and  July 
30,  1993.  As  a  result  of  this  inspection, 
a  Notice  of  Violation  is  being  issued 
contemporaneously  with  this  Order. 

Between  August  3  and  September  30, 
1993,  an  investigation  was  conducted  by 
the  NRC  Office  of  Investigations  (OI)  to 
determine  if  certain  violations  identified 
during  the  July  30,  1993,  inspection 
were  the  resuU  of  deliberate 
misconduct.  Based  on  investigative 
findings,  the  NRC  staff  concludes  that 
Mr.  Boomer  deliberately  caused  CIC  to 
-violate  the  requirement  to  perform  the 
weekly  contamination  surveys,  after 
being  advised  by  the  CIC  facility 
Manager  and  CIC  technical  consultant 
that  such  surveys  were  required.  Mr. 
Boomer  was  aware  of  the  NRC 
requirement  to  perform  weekly 
contamination  surveys,  yet  deliberately 
failed  to  meet  the  requirement  in 
violation  of  10  CFR  35.70(e)  and  10  CFR 
30.10. 

A  transcribed  telephone  enforcement 
conference  between  the  NRC  staff  and 
Mr.  Boomer  was  held  on  March  8,  1994. 
Mr.  Boomer  indicated  during  the 
enforcement  conference  that  he  had 
significant  difficulties  in  obtaining  the 
funds  from  investors  and  did  not 
recognize  the  severity  of  the 
noncompliance  but  rather  focused  on 
the  needs  of  patients  traveling  miles  to 
obtain  the  studies.  Mr.  Boomer  also 
stated  during  the  enforcement 
conference  that  he  did  accept 
responsibility  for  not  obtaining  the 
equipment  in  a  more  timely  fashion  and 
for  not  notifying  NRC  and  indicated  that 
he  would  exercise  better  judgment  in 
the  future.  From  the  discussions  at  the 
enforcement  conference,  the  staff 
believes  an  order  to  remove  Mr.  Boomer 
from  involvement  in  NRC-licensed 
activities  is  warranted  based  on  (1)  The 
deliberate  noncompliance  with  the 
NRC's  weekly  survey  requirement,  (2) 
the  fundamental  lack  of  assurance  that 
he  will  in  the  future  comply  with 
Commission  requirements.  (3)  his 
position  as  President,  (4)  his 
approximate  20  years  experience  in 
NRC-licensed  activities,  and  (5)  his 
decision  to  continue  operations 
although  he  knew  he  was  not  in 
compliance  with  the  weekly  survey 
requirement. 

Ill 

Based  on  the  above,  Mr.  Boomer 
engaged  in  deliberate  misconduct  which 
caused  the  licensee  to  be  in  violation  of 
10  CFR  35.70(e).  The  NRC  must  be  able 
to  rely  on  the  Licensee  and  its 
employees  to  comply  with  NRC 
requirements,  including  the  requirement 
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to  perform  weekly  contamination 
surveys.  Compliance  with  the  NRC 
requirement  to  perform  weekly 
contamination  surveys  is  necessary  to 
protect  members  of  the  public  as  well  as 
Licensee  employees  from  unnecessary 
radiation  exposure  that  could  result 
from  undetected  radioactive 
contamination.  Performance  of  weekly 
contamination  sur\'eys  is  an  important 
safety  requirement  intended  to  prevent 
radioactive  contamination  of  patients, 
employees  and  other  members  of  the 
public.  Mr.  Boomer's  deliberate  actions 
in  causing  the  Licensee  to  violate  these 
requirements  have  raised  serious  doubts 
as  to  whether  he  can  be  relied  on  to  be 
involved  in  NRC-licensed  activities. 
Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  tlie  public  will  be  protected  if 
Mr.  Boomer  were  permitted  at  this  time 
to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
.safety  and  interest  require  that  Mr. 
Boomer  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  three  years  from  the  date 
of  this  Order,  and  if  he  is  currently 
involved  with  another  ficensee  in  NRC- 
licensed  activities,  he  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  order  to  the  employer. 
During  this  period  Mr.  Boomer  also 
shall  be  required  to  provide  a  copy  of 
this  Order  to  any  prospective  employer 
who  engages  in  NRC-licensed  activities 
prior  to  the  time  that  Mr.  Boomer 
accepts  employment  with  such 
prospective  employer.  The  purpose  of 
this  notice  is  so  that  any  prospective 
employer  is  aware  of  Mr.  Boomer's 
prohibition  from  engaging  in  NRC- 
licensed  activities.  Additionally,  Mr. 
Boomer  is  required  to  notify  the  NRC  of 
his  first  employment  in  NRC-licensed 
activities  following  the  prohibition 
period.  Furthermore,  pursuant  to  10 
CFR  2.202, 1  find  that  the  significance  of 
Mr.  Boomer's  conduct  described  above 
is  such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161c.  161i.  1610.  182  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202. 10  CFR 
30.10.  and  10  CFR  150.20.  it  is  hereby 
ordered,  effective  immediately,  that: 

1.  Mr.  John  W.  Boomer  is  prohibited 
for  three  years  from  the  date  of  this 


Order  from  any  involvement  in  NRC- 
licensed  activities.  NRC-licensed 
activities  are  those  activities  which  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC. 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

2.  For  a  period  of  three  years  from  the 
date  of  this  Order,  Mr.  John  W.  Boomer 
shall  provide  a  copy  of  this  Order  to  any 
prospective  employer  who  engages  in 
NRC-licensed  activities  (as  defined  in  1 
above)  prior  to  his  acceptance  of 
employment  with  such  prospective 

mployer.  The  purpose  of  this 
r^uirement  is  to  ensure  that  the 
ernployer  is  aware  of  Mr.  Boomer's 
prohibition  from  engaging  in  NRC- 
licensed  activities. 

3.  vThe  first  time  Mr.  Boomer  is 
empfpyed  in  NRC-licensed  acti\  ities 
follo\\jngthe  three  year  prohibition,  he 
shall  notify  the  Regional  Administrator. 
NRC  Region  II.  101  Marietta  Street.  NW.. 
Suite  2900,  Atlanta,  Georgia  30323,  at 
least  five  days  prior  to  the  performance 
of  licensed  activities  or  his  being 
employed  to  perform  NRC-licensed 
activities  (as  described  in  1  above).  The 
notice  shall  include  the  name,  address, 
and  telephone  number  of  the  NRC  or 
Agreement  State  licensee  and  the 
location  where  the  licensed  activities 
will  be  performed. 

4.  If  Mr.  Boomer  is  currently  involved 
in  NRC-licensed  activities  at  an 
employer  or  entity.  Mr.  Boomer  shall,  in 
accordance  with  Paragraph  1  above, 
immediately  cease  such  activities  and 
provide  notice  within  20  days  of  the 
date  of  this  Order  to  the  Director,  Office 
of  Enforcemelit,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555  of 
the  name,  address  and  telephone 
number  of  the  employer  or  entity  where  - 
the  licensed  activities  are  being 
conducted.  Further.  Mr.  Boomer  shall 
provide  a  copy  of  this  Order  to  his 
employer  if  his  employer  is  engaged  in 
NRC-licensed  activities. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon  a  showing  by 
Mr.  Boomer  of  good  cause. 

V 

In  accordance  with  10  CFR  2.202,  Mr. 
Boomer  must,  and  any  other  person 
adversely  atfected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
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made  in  this  Order 
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u)d  shall  set  forth         [Docket  No.  50-366) 


the  matters  of  Eact  apd  law  on  which  Mr. 
Boomer  or  any  oth«fr  person  adversely 
affected  relies  and  I  le  reasons  as  to  why 
the  Order  should  nit  have  been  issued. 
Any  answer  or  reqiiest  for  a  hearing 
shall  be  submitted  kj  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Chief,  Docketing  an  d  Service  Section, 
Washington.  DC  20  >55.  Copies  also 
shall  be  sent- to  the  )irector,  Office  of 
Enforcement,  U.S.  I  tuclear  Regulatory 
Commission,  Wash  ngton.  IX;  20555;  to 
the  Assistant  Gener  kl  Counsel  for 
Hearings  and  Enfor  ement  at  the  same 
address,  to  the  Regi  )nal  Administrator. 
NRC  Region  D.  101  vlarietta  Street  NW.. 
.suite  2900,  Atlanta.  Georgia  30323,  and 
to  Mr.  Boomer  if  lh«  answer  or  hearing 
request  is  by  a  perst  n  other  than  Mr. 
Bocmer.  If  a  person  other  than  Mr. 
Boomer  requests  a  1  earing,  that  person 
shall  set  forth  with  )articularity  the 
manner  in  which  hi  i  or  her  interest  is 
adversely  affected  b  \/  this  Order  and 
shall  address  the  cr  teria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  req  tested  by  Mr 
Boomer  or  a  person  whose  interest  is 
adversely  affected.  I  le  Commission  will 
issue  an  Order  desij  nating  the  time  and 
place  of  any  hearinj .  If  a  hearing  is  held, 
the  issue  to  be  cons  dered  at  such 
hearing  shall  be  wh  »ther  this  Order 
should  be  sustainec 

Pursuant  to  10  O  R  2.202(r)(2)(i),  Mr. 
Boomer,  or  any  otht  r  person  adversely 
affected  by  this  Ord  !r,  may,  in  addition 
to  demanding  a  tiea  ing,  at  the  time  the 
answer  is  filed  or  sc  Dner,  move  the 
presiding  officer  to  et  aside  the 
immediate  effectiv  e  less  of  the  Ordnr  on 
the  ground  that  the  >der.  including  the 
need  for  immediate  affectivenes,s,  is  not 
based  on  adequate  e  vidence  but  on  mere 
suspicion,  unfound(  d  allegations,  or 
error. 

In  the  absence  of  i  ny  request  for 
hearing,  the  provisii  ns  specified  in 
Section  IV  above  sh  ill  be  final  20  days 
from  the  dale  of  this  Order  without 
further  Order  or  pro  :essing.  An  answer 
or  a  request  for  hear  ng  shall  not  stay 
the  immediate  effec  iveness  of  this 
Order. 

Dated  at  RockviDn, 
of  July  1994. 

For  the  Nuclear  Rpj;^ lati 

Hugh  L.  Thompson,  \t 

Duputy  Executive  Dueitorf< 
Materials  Safely,  Safeg  jardi 
Support. 
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Georgia  Power  Co^  et  al.;  Notice  of 
Consideration  of  ls»iance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPR- 
5.  issued  to  the  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia  (the  licensee),  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant,  Unit 
2,  located  in  Appling  County,  Georgia. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
3.3.6.6  for  Hatch  Unit  2  to  permit  the 
traversing  incore  probe  (TiPJ  system  to 
be  considered  operable  with  less  than 
four  operable  TIP  machines.  The  TIP 
system  is  used  to  {>eriodically  determine 
the  power  distribution  in  the  core,  for 
the  calibration  of  the  local  power  range 
monitor  (LPRM)  detectors,  and  for 
monitoring  core  thermal  limits:  the 
average  planar  linear  heat  generation 
rate  (APLHGR),  the  linear  heat 
generation  rate  (LHGR),  and  the 
minimum  critical  power  ratio  (MCPR). 

The  proposed  amendment  will  also 
allow  the  utilization  of  substitute  TIP 
data  for  the  inaccessible  locations  from  ' 
aither  symmetric  TIP  locations  or  from 
normalized  TIP  data  as  calculated  by  the 
online  core  monitoring  system. 

In  the  July  19, 1994,  submittal,  the 
licensee  stated  that,  on  )uly  11,  1994, 
with  Hatch  Unit  2  operating  at  100% 
rated  thermal  pov/er.  Plant  Hatch  shift 
personnel  were  performing  the 
procedure  for  the  TIP  normalization 
required  to  be  performed  every  31 
effective  full  power  days.  Nearing 
completion  of  the  procedure,  personnel 
were  unable  to  place  the  "D"  TIP  into 
channel  9.  It  had  apparently  stuck  in 
channel  8,  indicating  a  problem  with 
the  indexing  mechanism.  The  indexing 
mechanism  is  located  inside  the 
primary  containment  (drywell).  access 
to  which  is  not  possible  at  the  present 
power  level.  Based  on  the  last 
successfully  performed  LPRM 
calibration,  the  next  one  is  to  be 
completed  no  later  than  August  9, 1994. 
If  the  surveillance  is  not  performed  by 
that  time,  it  will  be  necessary  to  declare 
the  APRMs  Inoperable  and,  thus,  enter 
an  immediate  reactor  shutdown  in 
accordance  with  TS  3.3. l.b,  Action  3. 

The  problem  with  the  "D"  TIP  could 
not  have  been  foreseen,  although  Pfent 
Hatch  has  had  problems  with  the 


Indexing  mechanism  in  the  past. 
However,  each  problem  is  unique  and 
has  a  different  root  cause.  Subsequent  to 
the  discovery  of  the  problem,  efforts  to 
return  the  "D"  TIP  to  operable  status 
were  initiated.  These  efforts  were  led  by 
the  licensee's  engineering  staff  with 
vendor  representatives  on-site  as  well. 
The  hcensee  has  performed  several  tests 
which  included  verification  of  proper 
voltage  to  the  indexer  motor, 
verification  of  proper  motor  winding 
resistance  as  well  as  over-voltage  tests 
on  the  indexing  mechanism,  and  also 
conducted  a  reverse  motor  test  in  an 
attempt  to  firee  the  indexer;  however, 
this  attempt  was  unsuccessful.  All  the 
licensee's  efforts  to  repair  the  TIP, 
without  drywell  access,  were  exhausted 
on  Friday,  July  15, 1994. 
.  Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(8)  for 
amendments  to  be  granted  u.^der 
exigent  circumstances,  the  NRC  staff 
mu.st  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiKly  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below; 

The  change  does  not  involve  a  significaut 
hazards  consideration  for  the  following 
reasons: 

(1 )  Th«  proposed  amendment  does  not 
involve  a  signifuant  increase  in  the 
prob.ibility  or  conscquRnces  of  an  acrtd^at 
previously  evaluated. 

The  TIP  system  is  not  used  to  prvvent,  or 
mitigate  the  consequences  of,  any  previously 
analyzed  accident  or  transient,  ixir  are  any 
assumptions  made  in  any  accident  anatysi.s 
relative  to  the  operation  of  the  TIP  system. 
No  other  safety  related  system  is  affw:tpd  by 
this  change. 

The  use  of  substitute  values  from 
symmetric  TIP  locations  or  from  calcutetiom 
p«Tform«d  by  the  on-line  computer  core 
monitoring  system  does  not  affect  the 
consequences  of  plant  transients  previoosJ^r 
evaluated  in  th«  FSAR  [Final  Safiety  Analysis 
Report),  because  the  total  core  TIP  reading 
(nodal  power)  uncertainty  is  less  than  8.7% 
Thus,  the  MCPR  safety  limit  is  not  affectod 


(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  the 
installation  of  any  new  equipment,  or  the 
modification  of  any  equipment  designed  to 
prevent  or  mitigate  the  consequences  of 
accidents  or  transients.  Therefore,  the  change 
has  no  effect  on  any  accident  initiator,  and 
no  new  or  different  type  of  accidents  are 
postulated  to  occur. 

(3)  The  proposed  amendment  does  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

The  total  core  TIP  reading  uncertainties 
will  remain  with  the  assumptions  of  the 
licensing  basis,  thus,  the  margin  of  safety  to 
the  MCPR  safety  limits  is  not  reduced.  The 
ability  of  the  computer  to  accurately 
represent  nodal  powers  in  the  reactor  core  is 
not  compromised.  The  ability  of  the 
computer  to  accurately  predict  the  LHGR. 
APLHGR,  MCPR.  and  its  ability  to  provide 
for  LPRM  calibration,  is  not  compromised. 
Therefore,  the  margin  of  safety  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  inft^quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publication  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 


this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  22, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Appling  County  Public  Library,  301  City 
Hall  Drive,  Baxley,  Georgia  31513.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be" 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

[Release  Na  34-34391;  Fite  No.  S7-8-90} 

Options  Price  Reporting  Autttority; 
Notice  of  Filing  and  Imntediate 
Effectiveness  of  an  Amendment  to  the 
National  market  System  Plan  of  OPRA 
Relating  to  Exemptions  fonn  OPRA's 
Indirect  Access  Fee  for  Certain 
Subscribers 

July  15, 1994. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
June  27.  1994,  the  Options  Price 
Reporting  Authority  ("OPR.^' ) 
submitted  to  the  Securities  and 
Exchange  Commission  T'SEC"  or 
■■CommissionT  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  CTIan"), 
exempting  from  OPRA's  Indirect  Access 
Fee  those  subscribers  who  receive  a  data 
feed  transmission  of  options  market 
information  from  an  OPRA  vendor  on  a 
single  stand-alone  computer  for  the  sole 
purpose  of  providing  a  single-screen 
display  of  options  information  for  the 
sul>scribers  own  internal  use.  OPRA  has 
designated  this  propo.sal  as  concerned 
solely  with  an  existing  fee,  permitting  it 
to  become  effective  upon  filing, 
pursuant  to  Rule  llAa3-2(cM3Mii) 
under  the  Act.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  amendment. 

L  Description  and  Purpose  of  the 
Amendment 

The  purpo.se  of  the  proposed 
amendment  is  to  respond  to  recent  and 
ongoing  changes  in  computer  and 
communications  technology  that  have 
resulted  in  an  ever  greater  number  of 
OPRA  subscribers  choosing  to  receive 
options  information  in  the  form  of  a 
bulk  data  feed  transmission  from  a 
vendor,  rather  than  as  a  vendor- 
controlled  interrogation  or  display 
service.  At  the  time  the  Subscriber 
Indirect  Access  Fee  was  first  adopted, 
only  a  relatively  few  large  subscribers 
received  a  data  feed  transmission, 
usually  to  serve  multiple  terminals  in  a 
network.  The  Subscribers  Indirect 
Access  Fee  was  intended  to  allocate  to 
these  subscribers  OPRA's  higher 
administrative  costs  associated  with 
providing  access  to  subscribers  whose 
terminal  population  is  not  under  vendor 
control.  Recent  changes  in  computer 
and  communications  technology  have 
now  made  it  cost  effective  for  an 
increasing  number  of  smaller  OPRA 
subscribers  to  access  options  market 


information  by  means  of  vendor- 
provided,  data-feed  transmis^ons 
received  on  a  single  computer  terminal 
Since  such  single-device  data- feed 
subscribers  do  not  subject  OPRA  to  the 
higher  costs  associated  with  multiple 
device  counts  and  entitlements,  OPRA 
has  determined  that  it  would  more  fairly 
allocated  its  costs  through  the  fees 
charged  to  various  categories  of  users  of 
options  market  information  to  exempt 
such  single-device  data  feed  subscribers 
from  the  Subscriber  Indirect  Act:ess  Fee 
Such  subscribers  will  continue  to  be 
subject  to  OPRA's  basic  Subscriber  Fee. 
and  the  Indirect  Access  Fee  will 
continue  to  apply  to  multiple  terminal 
users  of  data  feed  transmissions. 

U.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c){3).  the 
amendment  is  effective  upon  filing  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
1 1  Aa3-2(c)(2),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  publii; 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respec;t  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  extension  that  are  filed  with 
Commission,  and  all  written 
communications  relating  to  the 
proposed  extension  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  .S 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  office  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by  [insert 
date  21  days  from  the  date  of 
publication). 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 


delegated  authority,  17  CFR  200.30- 

3(a)(29). 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  I>oc.  94-17862  Filed  7-21-94;  8:45  ami 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Modifying 
Clearing  Fund  Requirements 

July  15.  1994. 

On  April  4,  1994,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission  ") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-94-06)  under  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposed  rule 
change  was  published  in  the  Federal 
Register  on  May  25, 1994,  to  solicit 
comments  from  interested  persons.^  No 
comments  were  received  by  the 
Commission.  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  modifies 
NSCC's  clearing  fund  requirements  for 
those  NSCC  members  for  which  NSCC 
sponsors  an  account  at  The  Depository 
Trust  Company  ("DTC").  The  modified 
requirements  are  designed  to  more 
acxurately  reflect  NSCC's  risks 
associated  with  such  sponsoring.  The 
modified  requirements  also  will  be  more 
consistent  with  the  way  in  which  NSCC 
and  DTC  address  similar  risks 
associated  with  dual  NSCC/DTC 
members. 

Currently  under  certain  situations, 
NSCC  applies  a  factor  in  calculating  its 
clearing  fund  requirements  for 
members'  non-continuous  net 
settlement  ("non-CNS")  activity  (e.g., 
envelope  settlement  system  activity"). ' 
The  DTC  settlement  activity  of  members 
which  NSCC  sponsors  into  DTC 
("sponsored  members ')  is  included  in 
the  non-CNS  calculation.  The  factor  i.s 
applicable  when  a  member!s  average 
daily  envelope  settlement  system  debits 
exceed  the  member's  excess  net  capital. 
For  the  reasons  set  forth  below,  NSCC 
desires  to  eliminate  application  of  the 


factor  in  the  clearing  fund  calculation 
related  to  sponsored  members*  DTC 
settlement  activity.  In  Ueu  thereof, 
NSCC  has  determined  to  add  an 
additional  advisory  surveillance  criteria 
to  its  guideUnes  for  placing  a  member 
on  surveillance  status  in  order  to  cover 
circumstances  where  a  sponsored 
member's  average  daily  envelope 
settlement  system  debits  plus  its  average 
daily  DTC  settlement  debits  exceed  the 
sponsored  member's  excess  net  capital. •• 

In  File  No.  SR-NSCC-82-10,  NSCC 
amended  its  clearing  fund  formula  to 
permit  the  collection  of  additional 
clearing  fund  deposits  from  members 
using  NSCC  s  envelope  settlement 
system. 5  Calculation  of  the  additional 
clearing  fund  deposits  involved  use  of  a 
factor.  The  primary  purpose  of  the 
additional  clearing  fund  deposits  and 
the  use  of  a  factor  was  to  better  protect 
NSCC  against  the  risks  presented  by  the 
envelope  settlement  systems  (i.e.,  that 
securities  delivered  through  the 
envelope  settlement  systems  would  not 
be  available  for  return  to  the  deliverer 
in  the  event  the  receiver  were  to  become 
insolvent  and  be  unable  to  pay  for  the 
delivery).  However.  NSCC  did  not  limit 
the  application  of  the  factor  to  only  the 
calculation  of  clearing  fund 
requirements  for  physical  envelope 
deliveries  but  also  applied  it  in  the 
calculation  of  clearing  fund 
requirements  associated  with  the  DTC 
settlement  activity  of  sponsored 
members. 

NSCC  believes  that  its  current 
clearing  fund  formula,  as  applied  to 
sponsored  members,  can  result  in 
excessive  clearing  fund  requirements. 
NSCC  believes  that  the  risk  associated 
with  sponsored  members'  DTC 
settlement  activities  will  be  adequately 
addressed  without  the  appUcation  of  a 
factor.  The  proposed  rule  change,  while 
eliminating  the  use  of  a  factor  in 
determining  a  sponsored  member's 
clearing  fund  requirement  with  respect 
to  DTC  settlement  activity,  gives  NSCC 
the  ability  to  place  a  sponsored  member 
on  advisory  surveillance  status  with  an 
increased  clearing  fund  requirement 
under  the  circumstances  where 
previously  the  factor  would  have  been 
applied.  Furthermore.  NSCC  will 
continue  to  collect  from  each  sponsored 
member  a  clearing  fund  deposit  based 


'  15  use.  78,s(b)(19fl8). 

-Securities  Exchange  Act  Release  .No.  34084  (Mav 
18.  1994).  59  FR  27092. 

'  The  factor  is  a  number,  calculated  and  adjusted 
in  order  to  provide  a  minimum  of  one  and  a 
maximum  of  three,  by  which  the  member's  non- 
CNS  clearing  fund  requirement  is  multiplied  in 
(TiitT  to  increase  the  requirement. 


•"  Advisory  surveillance  status  permits  NSCC. 
among  other  things,  to  increase  a  member's  clearing 
fund  requirement  2.5%  (or  in  the  discretion  of 
NSCC  up  to  5%)  of  the  member's  average  daily  non- 
CNS  and  non-mutual  fund  services  debits  plus 
2.5%  of  the  member's  average  daily  non-CNS  and 
non-mutual  fund  services  credits. 

^  Securities  Exchange  Act  Relea.<«  No.  18852 
(lime  18.  1982).  47  FR  29426  (File  No.  SR-NSCC- 
82-101  (order  approving  proposed  rule  change). 


not  only  on  the  member's  NSCC 
settlement  activities  but  also  based  on 
its  DTC  settlement  activities.  The 
portion  of  NSCC's  clearing  fund  deposit 
based  on  DTC  settlement  activities 
generally  will  be  the  same  amount  the 
sponsored  member  would  be  required  to 
deposit  with  DTC  for  that  DTC 
settlement  activity  if  the  sponsored 
member  had  a  regular  account  at  DTC. 

II.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Act  and  particularly 
Section  17A(b)(3)(F)  of  the  Act.«  Section 
17A(b)(3)(F)  requires  that  the  rules  of 
clearing  agencies  be  designed  to  assure 
the  safeguarding  of  funds  in  tlie  custody 
or  control  of  clearing  agencies  or  for 
which  they  are  responsible. 

The  Commission  agrees  with  .NSCC 
that  the  elimination  of  the  factor  in 
determining  a  sponsored  members 
clearing  fund  requirement  with  respe<:t 
to  DTC  settlement  activity  will  more 
appropriately  reflect  the  relevant- risk.-; 
and  that  it  will  be  consistent  with  the 
way  in  which  DTC  addresses  settlement 
risks  for  its  members.  At  the  same  time, 
the  Commission  believes  that  the 
modified  NSCC  clearing  fund  formula 
provides  for  the  collection  of  deposits 
adequate  to  protect  NSCC  from  the  risks 
associated  with  the  DTC  settlement 
activities  of  sponsored  members. 
Accordingly,  the  modified  clearing  fund 
formula  should  resuh  in  a  more  equal 
distribution  of  the  financial  burdens 
placed  on  NSCC  sponsored  members 
while  allowing  NSCC  to  fiilfill  i^s 
statutory  safekeeping  obligation. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
particularly  with  Section  17A(b)(3)(F)  of 
the  Act.  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-NSCC-94-06)  be.  and 
hereby  is.  approved. 

For  tht;  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFariand. 

Deputy  Secretary. 

IFR  Doc.  94-17863  Filed  7-21-94;  845  ami 
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(202)  942-0670,  Of 
Products,  Division 
Management. 
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is  a  summary  of  the 
complete  applicati 
fee  from  the  Public 
the  SEC. 
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Applicants'  Representations 

1.  Financial  Horizons,  a  wholly 
owned  subsidiary  of  Nationwide  Life 
Insurance  Company  ("Nationwide 
Life"),  is  a  stock  life  insurance  company 
incorporated  under  the  laws  of  Ohio. 
Financial  Horizons  established  the 
Account  on  July  24, 1991  to  serve  as  a 
funding  medium  for  certain  individual 
deferred  variable  annuity  contracts  (the 
"Contracts")  issued  by  Financial 
Horizons.  The  Account  is  registered 
with  the  Commission  under  the  1940 
Act  as  a  unit  investment  trust.  The 
application  incorporates  by  reference 
the  registration  statement,  currently  on 
file  with  the  Commission  (File  No.  33- 
66496),  for  the  Account. 

2.  Nationwide,  also  a  wholly-owned 
subsidiary  of  Nationwide  Life,  serves  as 
the  general  distributor  for  the  Contracts. 
Nationwide  is  registered  with  the 
Commission  as  a  broker-dealer  and  as 
an  investment  advisor.  Applicants  also 
represent  that  Nationwide  is  a  member 
in  good  standing  of  the  National 
Association  of  Securities  Dealers. 

3.  The  Contracts  are  sold  either  as 
nonqualified  contracts  or  as  individual 
retirement  annuities  which  may  quality 
for  special  tax  treatment  under  the 
provisions  of  Section  408(b)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended.  Purchase  payments  may  be 
allocated  by  the  Contract  owner  to  one 
or  more  subaccounts  of  the  Account. 
Each  subaccount  of  the  Account  will 
invest  at  net  asset  value  in  shares  of  the 
corresponding  mutual  fund  which  is 
registered  under  the  1940  Act.  Prior  to 
the  annuity  commencement  date,  a 
Contract  owner  may  elect  any  of  three 
annuity  payment  options. 

4.  Upon  withdrawal  of  part  or  all  of 
the  Contract  value,  a  contingent 
deferred  sales  charge  (the  "Sales 
Charge")  may  be  imposed  by  Financial 
Horizons.  The  Sales  Charge  is  calculated 
by  multiplying  the  applicable 
percentage  by  the  amount  withdrawn 
and  is  deducted  from  the  amount 
withdrawn.  The  Sales  Charge  will  be 
applied  as  follows: 


CONTACT: 
nior  Attorney  at 
ce  of  Insurance 
Investment 
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:  Following 
application,  the 

is  available  for  a 
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No.  of  years  from  date  o1  payment 

Sales 
charge 
percent- 
age 

0 .- 

7 

1  

6 

2 

5 

3 

4 

4 

3 

5 

2 

6 

1 

7 

0 

5.  After  the  first  Contract  year,  the 
owner  of  a  Contract  mav  withdraw  an 


amount,  free  of  Sales  Charge,  equal  to 
10%  of  the  sum  of  all  purchase 
payments  made  to  the  Contract  at  the 
time  of  withdrawal  less  any  purchase 
payments  previously  withdrawn  that 
were  subject  to  a  Sales  Charge.  This 
privilege  is  noncumulative. 

6.  An  annual  Contract  maintenance 
charge  of  $30  is  deducted  from  the  value 
of  the  Contract.  Additionally,  an 
administration  charge  equal  on  an 
annual  basis  to  0.05%  of  the  daily  net 
asset  value  of  the  Account  is  deducted 
from  the  value  of  the  Contract.  This 
administration  charge  is  deducted 
during  both  the  accumulation  and  the 
annuity  phases  of  the  Contract. 
Applicants  represent  that  Financial 
Horizons  estimates  that  the  annual 
administration  charge  of  0.05%  for 
expenses  will  yield  an  amount 
considerably  less  than  the  current  and 
projected  future  administrative  costs  of 
Financial  Horizons,  even  when  this 
charge  is  added  to  the  $30  annual 
Contract  maintenance  charge. 
Applicants  state  that  they  will  rely  on 
Rule  26a-l  under  the  1940  Act  in 
deducting  both  charges  and  that  both 
charges  are  guaranteed  not  to  increase. 
Applicants  further  state  that  Financial 
Horizons  will  monitor  to  ensure  that  the 
charges  do  not  exceed  expenses. 

7.  Financial  Horizons  will  impose  a 
daily  charge  equal  to  an  annual  effective 
rate  of  1.25%  of  the  value  of  the  net 
assets  of  the  Account  to  compensate 
Financial  Horizons  for  assuming  certain 
mortality  and  expense  risks  in 
connection  with  the  Contracts. 
Approximately  .80%  of  the  1.25% 
charge  is  attributable  to  mortality  risk, 
and  approximately  .45%  is  attributable 
to  expense  risk.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risk. 
Financial  Horizons  will  bear  the  loss. 
Conversely,  if  the  charge  exceeds  costs, 
this  excess  will  be  profit  to  Financial 
Horizons.  If  Financial  Horizons  realizes 
a  profit  from  the  charge,  the  profit  will 
become  part  of  the  general  account  of 
Financial  Horizonsand  may  be  used  in 
its  discretion. 

8.  Applicants  state  that  the  mortality 
risk  borne  by  Financial  Horizons 
consists  of:  (a)  The  risk  of  guaranteeing 
to  make  monthly  payments  for  the 
lifetime  of  the  annuitant  regardless  of 
how  long  the  annuitant  may  live;  and 
(b)  the  risk  of  promising  to  pay  a  death 
benefit  upon  the  death  of  the  designated 
annuitant  prior  to  the  annuity 
commencement  date  even  where  the 
investment  experience  in  the  Account 
has  eroded  the  purchase  payments  made 
by  the  Contract  owner.  Applicants  slnie 
that  the  expen.se  risk  assumed  by 
Financial  Horizons  is  the  guarantee  tli;;! 


the  Contract  maintenance  charge  and 
the  administration  charge  will  never 
increase  regardless  of  actual  expense 
incurred  by  Financial  Horizons. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act,  grant  the  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Applicants'  assessment  of  the  daily 
charge  for  the  mortality  and  expense 
risks.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act.  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
thereof  firom  selling  periodic  payment 
plan  certiScates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  preformed  by  the  bank  itself. 

2.  Applicants  assert  that  the  charge  for 
mortality  and  expense  risks  is 
reasonable  in  relation  to  the  risks 
assumed  by  Financial  Horizons  imder 
the  Contracts. 

3.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortality  and 
expense  risks  assumed  by  Financial 
Horizons  is  within  the  range  of  industr>' 
practice  with  respect  to  comparable 
annuity  products.  Applicants  state  that 
this  representation  is  based  upon  the 
emalysis  by  Financial  Horizons  of 
publicly  available  information  relative 
to  other  insurance  companies  of  similar 
size  and  risk  ratings  offering  similar 
products.  Applicants  represent  that 
Financial  Horizons  will  maintain  a 
memorandum,  available  to  the 
Commission  upon  request,  setting  forth 
in  detail  the  products  analyzed  in  the 
course  of.  and  the  methodology  and 
results  of.  its  comparative  survey. 
Financial  Horizons  also  maintains  a 
supporting  actuarial  memorandum. 
available  to  the  Commission  upon 
request,  demonstrating  the 
reasonableness  of  the  mortality  and 
expense  risk  charge  given  the  risks 
assumed  under  the  Contracts. 

4.  Applicants  represent  that  Financial 
Horizons  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distri'oution  financing  arrangement  will 
benefit  the  Account  and  the  Contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  Financial  Horizons 


and  will  be  made  available  to  the 
Commission  upon  request. 

5.  Applicants  represent  that  the 
Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  company's  board 
of  directors,  a  majority  of  whom  are  not 
interested  persons  of  such  company 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
(PR  Doc.  94-17864  Filed  7-21^94:  8:45  ami 
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[Rel.  No.  IC-20408;  File  No.  812-9026] 

Minnesota  Mutual  Lite  Insurance 
Company,  et  al. 

luly  18.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Minnesota  Mutual  Life 
Insurance  Company  (the  "Company"), 
Minnesota  Mutual  Group  Variable 
Annuity  Account  (the  "Separate 
Account"),  and  MIMLIC  Sales 
Corporation. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction 
from  the  assets  of  the  Separate  Account 
of  a  mortality  and  expense  risk  charge 
under  certain  variable  annuity  contracts 
("Contracts"'). 

FILING  DATE:  An  application  was  filed  on 
May  31,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 


hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  12, 1994.  and  should  be 
accompmnied  by  proof  of  ser\-ice  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  law^'ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretar\. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NVV..  Washington,  DC  20549. 
Applicants.  400  Robert  Street  North,  St. 
Paul,  MN  55101-2098. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  or  Michael  V.  Wible,  Special 
Counsel  at  (202)  942-0670,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch.  fl 

Applicant's  Representations 

1.  The  Company  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  Minnesota.  It  is  licensed  to  do 
business  in  all  States  except  New  York 
(where  it  is  an  authorized  reinsurer),  the 
District  of  Columbia,  Canada  and  Puerto 
Rico. 

2.  The  Separate  Account,  registered  as 
a  unit  investment  trust  under  3ie  1940 
Act,  is  a  segregated  investment  account 
of  the  Company  that  funds  the  Contracts 
and  other  variable  annuities  contracts. 
The  Separate  Account  is  divided  into 
sub-accounts,  each  of  which  invests 
solely  in  the  shares  of  one  of  the 
following  management  investment 
companies:  The  Index  500  and  Money 
Market  Pcrt^folios  of  MLMLIC  Series 
Fund r  Inc., -Vanguard  Wellington  Fund, 
the  Vanguard  Long  Term  Corporation 
Bond  Portfolio  of  Vanguard  Fixed 
Income  Securities  Fund.  Inc..  Scudder 
International  Fund.  Inc..  Fidelity 
Contraf^nd,  Inc..  and  Janus  Twenty 
Fund. 

3.  The  Contracts  are  group  deferred 
variable  annuity  contracts  designed  to 
provide  benefits  under  deferred 
compensation  plans  of  State  and  local 
governments  and  other  tax-exempt 
organizations  as  provided  in  section  457 
of  the  Internal  Revenue  Code  of  1986,  as 
amended.  In  a  typical  plan,  the  sponsor 
or  eligible  governmental  unit  is  the 
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provided  in  the  Contracts  regardless  of 
whether  the  Company's  estimates  of 
expenses  is  correct  over  the  life  of  the 
Contracts. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  prohibit  a  registered,unit 
investment  trust  and  any  depositor  or 
underwriter  thereof  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments  are 
deposited  with  a  qualified  trustee  or 
custodian  and  held  under  arrangements 
which  prohibit  any  payment  to  the 
depositor  or  principal  underwriter 
except  a  fee.  not  exceeding  such 
reasonable  amounts  as  the  Commi.ssion 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

2.  Applicants  request  an  order  under 
section  6(c)  exempting  them  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  the  mortality 
and  expense  risk  charge  from  the  assets 
of  the  Separate  Account  under  the 
Contracts. 

3.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  Applicants  base  this 
representation  on  an  analysis~of 
publicly  available  information  about 
comparable  products,  taking  into 
consideration  such  factors  as  any 
contractual  right  to  increase  charges 
above  current  levels,  the  existence  of 
other  charges,  the  number  of  transfers 
permitted  without  charge  and  the  ability 
to  make  free  withdrawals.  The  Company 
represents  that  it  will  maintain  at  its 
home  office  a  memorandum,  available 
to  the  Commission,  setting  forth  in 
detail  this  analysis. 

4.  To  the  extent  the  CDSG  is 
insufficient  to  cover  the  actual  cost  of 
distribution,  the  excess  distribution 
costs  will  be  paid  from  the  Companv  s 
general  assets,  including  the  profits,  if 
any.  from  the  mortality  and  expen.se  risk 
charges.  The  Company  represents  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
i;rrangements  will  benefit  the  Separate 
Account  and  Contract  owners.  The  basis 
for  such  conclusion  will  be  set  forth  in 

a  memorandum  maintained  by  the 
Company  at  its  service  office  and 
available  to  the  Commission  upon 
request. 

5.  The  Company  represents  that  the 
Separate  Account  will  invest  only  in 
management  investment  companies  that 
undertake,  in  the  event  the  company 
adopts  a  plan  to  finance  distribution 


expenses  under  Rule  12b-l  under  the 
1940  Act,  to  have  a  board  of  directors, 
a  majority  of  whom  are  not  interested 
persons  of  the  company  within  the 
meaning  of  section  2(a)(a9)  of  the  194t) 
Act,  formulate  and  approve  any  such 
plan. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the  - 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  from  the  assets  of  the  Separate 
Account  under  the  Contracts  meet  the 
standards  in  section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  prov  isions 
of  the  1940  Act. 

For  the  Comrfiission,  by  the.Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland, 
Deputy  Secretary^. 
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DEPARTMENT  OF  STATE  ' 

Bureau  of  Intelligence  and  Research 
[Public  Notice  2042] 

Discretionary  Grant  Programs: 
Application  Notice  Establishing 
Closing  Date  for  Transmittal  of  Certain 
Fiscal  Year  1995  Applications 

AGENCY:  Department  of  State.. 
ACTION:  Notice  of  application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  E.  Roberts,  E.xecutive  Director. 
Advisory  Committee  for  Studies  of 
Eastern  Europe  and  the  hidependent 
States  of  the  Former  Soviet  Union,  LNRy 
RES,-room  6841,  U.S.  Department  of 
State,  2201  C  Street  NVV.,  Washington, 
DC  20520.  Telephone:  (202)  73&-9060  ' ' 
or  736-9059,  fax:  (202)  736-9066. 

SUMMARY:  The  purpose  of  this 
application  notice  is  to  inform  potential 
applicant  organizations  of  fiscal  and 
programmatic  information  ond  closing 
dates  for  transmittal  of  applications  for 
awards  in  Fiscal  Year  1995  under  a 
program  administered  by  the 
Department  of  State. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  invites  applications 
from  national  organizations  with 
interest  and  expertise  in  conducting  " 
research  and  training  to  serve  as 


intermediaries  administering  national 
competitive  programs  concerning  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union.  The  grants  will  be  awarded 
through  an  open,  national  competition 
among  applicant  organizations. 

Autnority  for  this  Program  for 
Research  and  Training  on  Eastern 
Europe  and  the  Independent  States  of 
the  Former  Soviet  Union  is  contained  in 
the  Soviet-Eastern  European  Research 
and  Training  Act  of  1983  (22  U.S.C. 
4501-4508,  as  amended). 

Organization  of  Notice:  This  notice 
contains  three  parts.  Part  I  lists  the 
closing  date  covered  by  this  notice.  Part 
II  consists  of  a  statement  of  purpose  and 
priorities  of  the  program.  Part  III 
provides-the  fiscal  data  for  the  program. 

Parti 

Closing  Date  for  Transmittal  of 
Applications 

An^pplication  for  an  award  must  be 
mailed  or  hand-delivered  by  September 
30, 1994. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  Kenneth  E.  Roberts. 
Executive  Director.  Advisory  Committee 
for  Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union.  INR/RES,  room  6841.  U.S. 
Department  of  State,  2201  C  Street  NW.. 
Washington,  DC  20520. 

An  applicant  must  show  proof  of 
marling  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  center. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Department  of  State. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Department  of 
State  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 

An  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  unifonnly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  v«th  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail.  Late 
applications  will  not  be  considered  and 
will  be  returned  to  the  applicant. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  Kenneth  E.  Roberts, 


Executive  Director,  Advisory  Committee 
for  Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union,  INR/RES,  room  6841.  2201  G 
Street  NW.,  Washington.  DC. 

The  Advisory  Committee  staff  will 
accept  hand-delivered  applications 
between  9:00  a.m.  and  4:00  p.m.  (EDT) 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:00  p.m.  on 
the  closing  date. 

Part  II 

Program  Information 

In  the  Soviet-Eastern  European 
Research  and  Training  Act  of  1983  the 
Congress  declared  that  independently 
verified  factual  knowledge  about  the 
countries  of  that  area  is  "of  utmost 
importance  for  the  iiational  security  of 
the  United  States,  for  the  furtherance  of 
our  national  interests  in  the  conduct  of 
foreign  relations,  and  for  the  prudent 
management  of  our  domestic  affairs." 
Congress  also  declared  that  the 
development  and  maintenance  of  such 
knowledge  and  expertise  "depends 
upon  the  national  capability  for 
advanced  research  by  highly  trained  and 
experienced  specialists,  available  for 
service  in  and  out  of  Government."  The 
program  provides  financial  support  for 
advanced  research,  training  and  other 
related  functions  on  the  countries  of  the 
region.  By  strengthening  and  sustaining 
in  the  United  States  a  cadre  of  experts 
on  Eastern  Europe  and  the  independent 
states  of  the  former  Soviet  Union,  the 
program  contributes  to  the  overall 
objectives  of  the  FREEDOM  Support  and 
SEED  programs. 

The  full  purpose  of  the  Act  and  the 
eligibility  requirements  are  set  forth  in 
Pub.  L.  98-164,  97  Stat.  1047-50.  as 
amended.  The  countries  include 
Albania,  Armenia,  Azerbaijan,  Belarus, 
Bulgaria,  Czech  Republic,  Estonia, 
Georgia,  Hungary,  Kazakhstan,  Kyrgyz 
Republic,  Latvia,  Lithuania,  Moldava, 
Poland,  Romania,  Russia,  Slovakia, 
Tajikistan,  Turkmenistan,  Ukraine, 
Uzbekistan,  Bosnia  and  Herzegovina. 
Slovenia,  Croatia,  Serbia,  Montenergro, 
and  the  Former  Yugoslav  Republic  of 
Macedonia.  (No  funds  may  actually  be 
spent  in  Serbia.) 

The  Act  establishes  an  Advisory 
Committee  to  recommend  grant  policies 
and  recipients.  The  Secretary  of  State, 
af^er  consultation  with  the  Advisory 
Committee,  approves  policies  and 
makes  final  determinations  on  awards. 

Applications  for  funding  under  the 
Act  are  invited  from  US  organizations 
prepared  to  conduct  competitive 
programs  on  the  independent  states  of 


the  former  Soviet  Union  and  the 
countries  of  Eastern  Europe  and  related 
fields.  Applying  organizations  or 
institutions  should  have  the  capability 
to  conduct  competitive  award  programs 
that  are  national  in  scope.  Programs  of 
this  nature  are  those  that  make  awards 
which  are  based  upon  an  open, 
nationwide  competition,  incorporating 
peer  group  review  mechanisms. 
Individual  end-users  of  these  funds — 
those  to  whom  the  applicant 
organizations  or  institutions  propose  to 
make  awards— must  be  at  the  graduate 
or  post-doctoral  levels,  and  must  have 
demonstrated  a  likely  career 
commitment  to  the  study  of  Eastern 
Europe  and/or  the  independent  states  of 
the  former  Soviet  Union. 

Applications  sought  in  this 
competition  among  organizations  or 
institutions  are  those  that  would 
contribute  to  the  development  of  a 
stable,  long-term,  national  program  of 
unclassified,  advanced  research  and 
training  on  the  countries  of  Eastern 
Europe  and/or  the  independent  states  of 
the  former  Soviet  Union  by  proposing: 

(1)  National  programs  which  award 
contracts  or  grants  to  American 
institutions  of  higher  education  or  not- 
for-profit  corporations  in  support  of 
post-doctoral  or  equivalent  level 
research  projects,  such  contracts  or 
grants  to  contain  shared-cost  provisions; 

(2)  National  programs  which  offer 
graduate,  post -doctoral  and  teaching 
fellowships  for  advanced  training  on  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union,  and  in  related  studies,  including 
training  in  the  languages  of  the  region, 
with  such  training  to  be  conducted,  on 

a  shared-cost  basis,  at  American 
institutions  of  higher  education; 

(3)  National  pmgrams  which  provide 
fellowships  and  other  support  for 
American  specialists  enabling  them  to 
conduct  advanced  research  on  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union,  and  in  related  studies;  and  those 
which  facilitate  research  collaboration 
between  Government  and  private 
specialists  in  these  areas; 

(4)  National  programs  which  provide 
advanced  training  and  research  on  a 
reciprocal  basis  in  the  countries  of 
Eastern  Europe  and  the  independent 
states  of  the  former  Soviet  Union  by 
facilitating  access  for  American 
specialists  to  research  facilities  and 
resources  in  those  countries; 

(5)  National  programs  which  facilitate 
public  dissemination  of  research 
methods,  data  and  findings;  and  those 
which  propose  to  strengthen  the 
national  capability  for  advanced 
research  or  training  on  the  countries  of 
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Eastern  Europe  aqd  the  independent 
states  of  tbe  former  Soviet  Union  in 
ways  not  specifie<  above. 

Note:  The  Advi;  »ry  Committee  w!l 
not  consider  appi  cations  from 
individuals  to  fuM  her  their  own  training 
or  research,  or  fro  n  institutions  or 
organizations  wh<  se  proposals  are  not 
for  competitive  avrard  programs  that  are 
national  in  scope  is  defined  above. 
Support  for  specif  ic  activities  wiH  be 
guided  by  the  foUi  »wing  policies: 

— Publications.  Fi  nds  awarded  in  this 
competition  she  uld  not  be  used  to 
subsidize  joumi  Is.  newsletters  and 
other  periodical  publicatioas  except 
in  special  circui  nstances,  in  which 
cases  the  funds  >hould  be  supplied 
through  peer-re'  riew  organizations 
with  national  cc  mpetitive  programs. 

— Conferences.  Pn  iposals  for 
conferences,  lik  s  those  for  research 
projects  and  tra  ning  programs, 
should  be  asses:  ed  according  to  their 
relative  contribt  tion  to  the 
advancement  of  knowledge  and  to  the 
professional  de\  elopment  of  cadres  in 
the  Helds.  Then  fore,  requests  for 
conference  func  ing  should  be 
directed  to  one  i  >r  more  of  the  national 
peer-review  org;  nizations  receiving 
program  funds,  i*ixh  proposed 
conferences  beii  ig  evaluated 
competitively  aj  ainst  research, 
fellowship  or  ot  jer  proposals  for 
achieving  the  p»  rposes  of  the  grant. 

— Lihrcry  Artivitif  s.  Funds  may  be  used 
for  certain  libra)  y  activities  which 
clearly  strengtht  n  research  and 
training  on  the  ( ounlries  of  Eastern 
Europe  and  the  ndependent  States  of 
the  former  Sovi(  t  Union  and  benefit 
the"  fields  as  a  w  lole.  Such  programs 
must  make  awai  dsbased  upon  op«n. 
nationwide  com  >etition, 
incorporating  p<  er  group  review 
mechanisms.  FiJ  ids  may  not  be  used 
for  activities  sue  l  as  modernization, 
acquisition,  or  p  reservation.  Modest,  . 
cost-effective  pr  )posals  to  facilitate 
research,  by  elir  linating  serious 
cataloging  backl  )gs  or  otherwise 
improving  acces  5  to  research 
materials,  will  b  j  considered. 

—Language  Suppc  rt  The  Advisory 
Committee  enco  irages  attention  to  the 
non-Russian  Ian  >uages  of  the 
independent  sta  es  of  the  former 
Soviet  Union  an  J  the  less  commonly 
taught  language:  of  the  East  European 
countries.  Supp<irt  provided  for 
Russian  language  instruction/study 


normally  will  be 


level  Applicant!  i  proposing  to  offer 
language  instnit^ion  are  enctxiraged 
to  apply  to  a  national  program  as 


described  above 


which  has 


only  for  advanced 


appropriate  peer  group  review 
mechanisms. 
—Support  for  Non-Americans.  The 
purpose  of  the  program  is  to  build  and 
sustain  U.S.  expertise  on  the  countries 
of  Eastern  Europe  and  the 
independent  states  of  the  former 
Soviet  Union.  Therefore,  the  Advisory 
Committee  has  determined  that 
highest  priority  for  support  always 
should  go  to  American  spedaiists 
(i.e.,  U.S.  citizens  or  permanent 
residents).  Support  for  such  activities 
as  long-term  research  fellowships,  i.e.. 
nine  months  or  longer,  should  be 
restricted  solely  to  American  scholars. 
Support  for  short-term  activities  also 
should  be  restricted  to  Americans, 
except  in  special  instainces  where  the 
participation  of  a  non-American 
scholar  has  clear  and  demonstrable 
benefits  to  the  American  scholarly 
community.  In  such  spec  a!  instances, 
the  application  must  justify  the 
expenditure. 

In  making  its  recommendations,  the 
Committee  will  seek  to  encourage  a 
coherent,  long-term,  and  stable  effort 
directed  toward  developing  and 
maintaining  a  national  capability  on  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union.  Program  proposals  can  be  for  the 
conduct  of  any  of  the  funcdons 
enumerated,  but  in  making  its 
reconunsndations.  the  Committee  will 
be  concerned  to  develop  a  balanced 
national  effort  which  will  ensure 
attention  to  all  the  countries  of  the  area. 
Legislation  requires  and  this 
announcement  indicates  under  Program 
Information  of  this  section  that  in 
certain  cases  grantee  organizations  must 
include  shared-cost  provisions  in  their 
arrangements  with  end-users.  Cost- 
sharing  is  encourage,  whenever  feasible, 
in  all  programs.  " 

Part  III 

Available  Funds 

Awards  are  contingent  upon  the 
availability  of  funds.  Funding  may  be 
available  at  a  level  up  to  $10  million. 
The  precise  level  of  funding  will  not  be 
known  until  legislative  action  is 
complete.  In  Fiscal  Year  1994,  the 
Congress  appropriated  to  the  program 
$10  million  from  the  Agency  for 
International  Development  budget. 

The  Department  legally  cannot 
•.t)nunit  funds  that  may  be  appropriated 
in  subsequent  fiscal  years.  Thus  multi- 
year  projects  cannot  receive  assured 
funding  unless  such  funding  is  supplied 
out  of  a  single  year's  appropriation. 
Grant  agreements  may  permit  the 
expenditure  from  a  particulv  year's 
grant  to  be  made  up  to  three  years  from 


the  grant's  effective  date,  depending 
upon  the  source  of  the  appropriation. 

Applications 

Applications  must  be  prepared  and 
submitted  in  20  copies  in  tbe  form  of  a 
statement,  the  narrative  part  of  which 
should  not  exceed  20  double-spaced 
pages.  This  must  be  accompanied  by  a 
one  page  executive  summary,  a  budget, 
and  vitae  of  key  profiessional  staff. 
Proposers  may  append  other 
information  they  consider  essential, 
although  bulky  submissions  are 
discouraged  and  run  the  risk  of  not 
being  reviewed  fully.  The  one-page 
summary  and  budget  should  precede 
the  narrative  In  the  proposal. 

Proposed  programs  should  be 
described  fully,  including  benefits  for 
the  fields.  All  applicants  should  provide 
detailed  information  about  their  plans 
for  peer  evaluation  and  review 
'  procedures  and  estimates  of  the  types 
and  amounts,  of  anticipated  awards. 

Applicants  who  have  received  a  grant 
from  this  program  in  the  previous 
competition  should  provide  detailed 
information  on  the  peer  evaluation  and 
review  procedures  followed,  and  awards 
made,  including,  where  apphcabie, 
names/affiliations  of  recipients,  and 
amounts  and  types  of  awards.  If  an 
applicant  received  support  prior  to  the 
last  competition,  a  summary  of  those 
awards  also  should  be  included. 

Descriptions  of  all  competitive  awan! 
programs  should  specify  both  past  and 
anticipated  applicant-to-award  ratios. 

Proposals  from  national  organizations 
involving  language  instruction  program's 
should  provide  for  those  programs 
supported  in  the  past  year  information 
on  the  criteria  for  evaluation,  including 
levels  of  instruction,  degrees  of 
intensiveness,  facilities,  methods  for 
measuring  language  proficiency 
(ineluding  pre-  and  f>ost-testing), 
instructors'  qualifications,  and  budget 
information  showing  estimated  costs  pei 
student. 

A  description  of  affirmative  action 
policies  and  practices  must  be  included 
in  theapphcatipn. 

Applicants  should  include 
certifications  of  compliance  with  the 
provisions  of:  (1)  the  Drug-Free 
Workplace  Act  (Pub.  L.  100-690),  in 
accordance  with  Appendix  C  of  22  CFR 
137,  Subpart  F;  and  (2)  Section  319  of 
the  Department  of  the  Interior  and 
Related  Agendes  Appropriations  Act 
(Pub.  L  101-121),  in  accordance  with 
Appendix  A  of  22  CFR  138,  New 
Restriciions  on  Lobbying  Activities. 

Budget 

Since  funds  provided  by  AID  would 
f  ;ome  separately  from  its  East  European 


(including  the  Baltic  states)  and  New 
Independent  States  programs,  proposals 
must  indicate  how  the  requested  hinds 
vdll  be  distributed  by  region,  country  (to 
the  extent  possible),  and  activity. 
Subsequently,  grant  recipients  must 
report  expenditures  by  region,  country, 
and  activity. 

Applicants  should  familiarize 
themselves  with  0MB  Circular  A-110, 
"Grants  and  Agreements  with 
Institutions  of  Higher  Education  *  *  * 
Uniform  Administrative  Requirements," 
and  OMB  Circular  A-1 33 ,  "Audits  of 
Institutions  of  Higher  Learning  and 
Other  Non-Profit  Institutions"  and 
indicate  or  provide  the  following 
information:  .  . 

(1)  Whether  the  organization  falls 
under  OMB  Circular  No.  A-21,  "Cost 
Principles  for  Education  Institutions." 
or  OMB  Circular  No.  A-1 22,  "Cost 
Principles  for  Nonprofit  Organizations;" 

(2)  A  detailed  program  budget 
indicating  direct  expenses  by  program 
element,  by  region  (the  independent 
states  of  the  former  Soviet  Union  or 
Eastern  Europe),  indirect  costs,  and  the 
total  amount  requested.  NB:  Indirect 
costs  are  limited  to  10  percent  of  total 
direct  program  costs.  Applicants 
requesting  funds  to  supplement  a 
program  having  other  sources  of  support 
should  submit  a  current  budget  for  the 
total  program  and  an  estimated  future 
budget  for  it  showing  how  specific  lines 
in  the  budget  would  be  affected  by  the 
allocation  of  requested  grant  funds. 
Other  funding  sources  and  amounts, 
when  known,  should  be  identified; 

(3)  The  applicant's  cost-sharing 
proposal,  if  applicable,  containing 
appropriate  details  and  cross  references 
to  the  requested  budget; 

(4)  The  organization's  most  recent 
audit  report  (the  most  recent  U.S. 
Government  audit  report  if  available) 
and  the  name,  address  and  point  of         " 
contact  of  the  audit  agency. 

All  payments  will  be  made  to  grant 
redpients  through  the  Department  of 
State  by  wire  transfers.   - 

Technical  Review 

The  Advisory  Committee  for  Studies 
of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union  will 
evaluate  applications  on  the  basis  of  the 
following  criteria: 

(1)  Responsiveness  to  the  substantive 
provisions  set  forth  above  in  PART  II, 
Program  Information  (40  points); 

(2)  The  professional  qualifications  of 
the  applicant's  key  personnel  and  their 
experience  conducting  national 
competitive  award  programs  of  the  type 
the  applicant  proposes  on  the  countries 
of  Eastern  Europe  and  the  independent 


states  of  the  former  Soviet  Union  (30 
points);  and 

(3)  Budget  presentation  and  cost 
effectiveness  (30  points). 

Dated:  )uly  8,  1994. 
Kenneth  E.  Roberts, 

Executive  Director.  Advisory  Committee  for 
Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-84-26] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  oT  disposition 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  11,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 

800  Independence  Avenue,  SW., 
Washington,  DC  20.591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC.  on  July  15. 
1994. 

Michael  E.  Chase, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

DocA:e/JVo..ll9CE 

Petitioner:  Pilatus  Britten-Norman  Ltd. 

Sections  of  tbe  FAR  Affected:  14  CFR 
23.1303(e) 

Description  of  Relief  Sought:  To  permit 
type  certification  of  the  Pilatus 
Britten-Norman  BN2T-4R  Model 
INSLANDER  airplane  without  a  speed 
warning  device  installed. 

Docket  No.:  27 7 'i9     ■ 

Petitioner:  Aviall,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.51(d) 

Description  of  Relief  Sought:  To  permit 
the  continued  operation  of  Aviall 
Component  Services  located  in 
McAllen,  Texas,  under  Aviall  Repair 
Station  Certificate  No.  RA1R445K. 

Dispositions  of  Petitions 

Docket  No.:  23753 

Petitioner:  Saudi  Arabian  Airlines 
Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
61.2;  63.2;  and  67.12 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3923,  which  permits  Saudia  pilots  to 
be  issued  U.S.  pilot  certificates  with 
type  rating  if  required,  instrument 
ratings,  flight  engineer  certificates, 
and  medical  certificates.  This 
exemption  is  also  amended  to  permit 
Saudia  employees  to  be  examined  for 
and  issued  U.S.  certificates  and 
ratings  required  to  operate  Saudias 
fleet  as  if  Saudia  were  a  certificated 
U.S.  air  carrier. 

Grant,  June  24.  1994.  Exemption  No. 
3923G 

Docket  No:  23980 

Petitioner:  United  States  Hang  Gliding 
Association,  Inc. 

Sections  of  tbe  FAR  Affected:  14  CFR 
91.17  and  103.1(b) 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  allow  an 
unpowered  ultralight  (hang  glider)  to 
be  towed  aloft  by  a  powered 
ultralight. 

Grant,  June  24.  1994,  Exemption  No. 
4144E 
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fAB 


oJRi'L 


tasei 
I  Comman  ler 


1994, 


FAR 


vei 


m  i 


Docket  No.:  25444 
Petitioner:  BohlHe 
Sections  of  the 

43.3(g) 
Description  o 
Disposition 
properly  train 
pilots  emplo 
International 
and  install  ai 
supplemental 
stretcher  and 
Aero 

Model  402,  an 
Model  1121B 
Grant,  fune  27, 

550()A 
Docket  .\o.:26-if^ 
Petitioner:  Era  A 
Sections  of  the 

43.3(g) 
Description  o 
Disposition:  T< 
pilots  employ 
to  remove  and 
sets  in  the 
214ST,  222.  a 
and  Aerospatif 
helicopters. 
Grant.  June  21.  1 
5483A 

Docket  No.:  2735  i 
Petitioner  PZL 
Sections  of  the 
91.609  and 
1.35.152  and 
Description  o 
Disposition:  To 
holder  to 
helicopters  thai 
flight  recorders 
standards  spec 
Denial,  fune  24, 
5932 

Docket  No:  2736. 

Petitioner: 

■  Sections  of  the 
105.4.3(a) 

Dt^cription  o 
Disposition:  To 
foreign  parachu  t 
equipment  a 
their  own  coun 
Accelerated  F 
sponsored  ev 

Grant,  June  27.  J 
5934 

Docket  No.:  2743: 
Petitioner:  Domie 
Sections  of  the 
25.562(c)(5) 
Description  o^ 
Disposition:  To 
to  Exemption 
Injury  Criterion 
of  the  FAR.  for 
seats  located  be  i 
Uomier  Model 
expires  on  June 


'ief  Sought/ 
continue  to  allow 
and  certificated 
by  Bohike 
i^irways  (BIA)  to  remove 
cabin  seats  and 
ype  certificated 

assemblies  in  BlA's 
Model  681,  Cessna 
)et  Commander 
rcraft. 

,  Exemption  No 


if  R^ief  Sought/ 

continue  to  allow 
by  Era  Aviation,  Int., 
reinstall  aircraft  cabin 
com  >any's  Bell  Model  212, 
412;  MBB  Model  105; 
e  Model  332 


194.  Exemption  No 


•Fj  R 


>  en  s 


'F/R 


N) 
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International  Airways 
"Affected:  14  CFR 


ation.  Inc. 
Affected:  14  CFR 


Sividnik  Co. 

/t//ec/ed.  14CFR 
apdendix  F  of  part  91 ; 

ap  }endix  C 
tfRe  ief  Sought/ 


permit  a  certificate 
B  PZL  Swidnik  \V-3A 
are  not  equipped  with 
that  meet  the 

i  led  in  the  FAR. 

1 994.  Exemption  No 


Accelerated  Freelall  East,  Inc. 
Affected:  14  CFR 


>/  Re,  ief  Siought/ 

allow  non-student 
ists  to  use  parachute 
ppfoved  or  accepted  in 
while  jumping  at 
n^fall  East,  lnr_, 
at  its  fefJhlies. 
,  Exemption  Nn 


{i94. 


Luftfahrl  Gn-.bH 
Affected:  14  CFR 


if  Rel  ef  Sought/ 


jilow  a  time  extension 
5765  from  the  Head 
(HlC)  of  §  25.652(c)(5) 
ront  row  passenger 
ind  bulkheads  in 

aiq>lanes,  which 
30, 1994. 


•28. 


Partial  Grant,  June  13,  1994,  57H5A 

Docket  No.:  27628 

Petitioner:  Sky  King  Inc. 

Sections  qf  the  FAR  A  ffected:  1 4  CFR 
121.409(d) 

Description  of  Rehef  Sought/ 
Disposition:  To  permit  Sky  King  to 
conduct  flightcrew  windshear  training 
in  a  simulator  that  is  not  approved  for 
that  windshear  training. 

Denial.  June  23,  1994,  Exemption  No 
5931 

Docket  No:  27743 

Petitioner:  FWghl  Services  Group,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358 

Description  of  Relief  Sough:/ 
Disposition:  To  allow  Flight  Services 
Group,  Inc..  to  operate  as  a 
supplemental  part  121  air  carrier 
without  approved  windshear 
equipment  installed  in  its  BAC  1-11, 
401AK  aircraft  until  sudi  equipment  ' 
is  available  in  late  1994  or  early  1995. 

Denial,  fune  24.  1994,  Exemption  No. 
5933 

|FK  Doc  94-17874  Filed  7-21-94;  8  45  ami 
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Notice  of  Intent  To  Rule  on  ApplicatkKi 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Fort  Lmidefxtate-HoUywood 
International  Airport,  Fort  Lauderdale. 
FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  intent  to  rule  ou 
application. 


SUMMARt:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Fort 
Launderdale-Hollywood  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  |14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  22, 1994. 
ADJWESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  9677  Tradeport  Drive.  Suite  1.30, 
Orlando,  Florida  32827-5397. 
In  addition,  one  copy  of  any 
rommenls  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George  E. 
Spofford,  Director  of  Aviation  of  the 
Broward  County  Aviation  Department  at 
the  following  address:  Broward  County 


Aviation  Departmentr  1400  Lee  Wagener 
Boulevard,  Fort  Lauderdale.  Florida 
33315.      ^^ 

Air  carriers  and  forfeign  air  carriers 
may  submit  copies  of  vnrilten  comments 
previously  provided  to  the  Broward 
County  Aviation  Department  under 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bart  Vernace,  Airports  Plans  & 
Programs  Manager,  Orlando  Airports 
District  Office,  9677  Tradeport  Drive, 
Suite  130.  Orlando.  Florida  32827-5397, 
(407)  648-6583.  The  application  may  be 
reviewed  in  person  at  this  .same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Fort 
Lauderdale-HoUywood  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacitv  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR   . 
part  158). 

On  July  15.  1994.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Broward  County  Aviation  Department 
for  the  Board  of  County  Commissioners 
of  Broward  County,  Florida  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  while  or  in  part,  no  later 
than  October  29.  1994. 

The  followiag  is  a  brief  overview  ol 
the  application. 

Level  of  the  proposed  PFC:  $3.(X) 
Proposed  charge  effective  date:  fanuary 

1. 1995 
Proposed  charge  expiration  date  |u1y 

31,  2000 
Total  estimated  PFC  revenue: 

$74. 3  3*8 .000  ' 

Brief  description  of  proposed  projecttai 
Impose  and  Uae  Projects: 
Land  Acquisition  for  Approaf:b  Aiea 

&  Transitional  Zones 
Drainage  Rehabilitation 
Federal  Inspection  Services  Facilities 

Ph  I  Terminal  3 
Secuity  System 
Service  Road 
Terminal  3  HVAC  System 
Taxiway  C  Reconstruction 
Master  Plan  and  Part  150  Studies 
Airfield  Signage  System  and  Paved 
Area  Markings 
.  Airport  Terminal  Sign  System — ^Phase 

Concourse  E  Air  Carrier  Pavenue 

Reconstruction 
Noise  Mitigation/Abatement  Program 
Impose  Only  Projects: 


Runway  9L-27R  Centerline  Lighting 
Runway  dL-27R  Dual  Parallel 

Taxiway  A 
Remote  Midfield  Aircraft  Parking 

Apron 
Air  Cargo  Apron  and  Drainage 
Noise  Monitoring  System 
Class  or  classes  of  air  carriers  w/»/c/»  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air 
Taxi/Commercial  Operators  (ATCO) 
filing  FAA  Form  1800-31  and 
Scheduled  Foreign  Flag  Air  Carriers 
Filing  RSPA  Form  T-lOO  operating 
scheduled  intercontinental  service 
from  Fort  Lauderdale-Hoilywood 
Internationa)  Airport 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATIOM  COI«TACT. 

In  addition,  any  person  may,  upon 
request,  inspect  tne  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Broward 
County  Aviation  Department 

Issued  in  Orlando,  Florida  on  |uly  15. 
1994. 

lohD  W;  Reynokb.  |r^ 

Assistant  Manager,  OHando  Airports  District 

Office,  Southern  Region. 

jFR  Doc  94-17879  Filed  7-21-94,  8:45  ami 
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Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Bloomlngton-Normal  Airport, 
Bloomington,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
Invites  public  comment  on  the 
application  to  impose  and  u.se  the 
revenue  from  a  PFC  at  Bloomington- 
Normal  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  22, 1994. 

ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  deliventd 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon,  Room 
258,  Des  Plalnes,  IL  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Michael 
LaPier,  Director  of  Aviation  of  the 
Bloomington-Normal  Airport  Authority 
at  the  following  address:  Itoute  1,  Box 
36,  Bloomington.  Illinois,  61704. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Bloomington-Normal  Authority  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  H.  Yates.  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue,  Room  258,  Des  Plaines. 
IL,  60018,  (708)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEKIENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  Impose 
and  use  the  revenue  from  a  PFC  at 
Bloomington-Normal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  1.58  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  27. 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  fttjm  a  PFC 
submitted  by  Bloomington-Normal 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  28.  1994. 

The  following  Is  a  brief  overview  of 
the  application. 

Ufvel  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 
1.1994 

Proposed  charge  expiration  date:  March 
31.2010 

Total  estimated  PFC  revenue: 
$3,855,012 

Brief  description  of  proposed  projectls): 
ARFF  Access  Road  Construction; 
Baggage  Claim  Improvements  to 
Existing  Terminal;  Land  Acquisition 
for  Future  Terminal;  and  PFC 
Administration  Costs.  • 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  In  person  at  the 
Bloomington-Normal  Airport  Authority. 


Issued  In  Des  Plalnes.  Illinois  on  July  3. 
1994. 

Ben  DeLeoo. 

Manager.  Phnning/Programming  Branch, 
Great  Lakes  Region. 

iPR  Doc.  94-17878  Filud  7-21-94;  8;45  dni| 
BILUNG  COOe  4910-M-M 


Air  Traffic  Control  Tower,  Hot  Springs, 
AR;  Decommissioning 

AGENCY:  Federal  Aviation 
Administration  [FAA),  DOT.- 
ACTION:  Notice  of  decommissioning. 

SUMMARY:  Notice  is  hereby  given  that  on 
or  about  July  29.  1994,  the  Airport 
Traffic  Control  Tower  at  Hot  Springs, 
Arkansas,  will  be  decommissioned.  This 
information  will  be  reflected  In  the  FAA 
Organization  Statement  the  next  time  it 
is  issued. 

49  IJ.S.C  1348,  1354(a);  49  U.S.C  lOfelg) 
Issued  in  Fort  Worth.  Texas,  on  July  6. 
1994. 

Wm.  Jack  Sa-sser, 

Acting  Regional  Administrator.  Southm-it 
Region. 

(PR  Doc  94-17875  Filed  7-21-94;  8:45  am| 
BILUNQ  COOC  «t10-13-M 


Air  Traffic  Control  Tower;  Pine  Bluff, 
AR;  Decommissioning 

AGENCY:  Federal  Aviation 
Administration  (FAAI.  DOT. 
ACTION:  Notice  of  Decommissioning. 

SUMMARY:  Notice  is  hereby  given  that  on 
or  about  July  29, 1994.  the  Airport 
Traffic  Control  Tower  at  Pine  BlufT, 
Arkansas,  will  be  decommissioned.  This 
information  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  issued. 

49  IJ.S.C  1348.  1354ta);  49  U.S.C  10b(g) 

Issued  In  Fort  Worth.  Texas,  on  |iily  6. 
1994. 

Wm.  lack  Sasser, 

Acting  Regional  Administrator.  Southivfst 
Region: 

IFR  Doc  94-17878  Piled  7-21-^;  8  45  am} 
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Air  Traffic  Control  Tower;  Ptainvkew, 
TX;  Decommissioning 

AGENCY:  Federal  Aviation 
Administration  IFAAI,  DOT. 
ACTION:  Notice  of  decommissioning. 

SUMMARY:  Notice  is  hereby  given  that  on 
or  about  July  29,  1994,  the  Airport 
Traffic  Control  Tower  at  Plainview, 
Texas,  will  be  decommissioned.  TTiis 
information  will  be  reflected  in  the  FAA 
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Organization  Staten^nt  the  next  time  it 
is  issued. 


49  U.S.C.  1348. 1354(a 

Issued  in  Fort  Worth , 
1994. 

Wm.  Jack  Sasser, 

Acting  Regional  Admi^istrntor, 
Begion. 

(FR  Doc.  94-17877  FiUd 
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Federal  Railroad  Ac  ministration 
Petition  for  Waiver  ( )f  Compliance 
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In  accordance  wit|i 
211.41.  notice  is 
Federal  Railroad 
has  received  a  reque  ;t 
compliance  with 
the  Federal  safety 
The  petition  is 
including  the  regul 
involved,  the  nature 
requested  and  the 
arguments  in  favor 

National  Railroad 
Corporation  (Amtra 

[Waiver  Petition  Doclte  t 
Amtrak  is  seeking 
compliance  from 
Railroad  Power 
Regulations.  49  CFR 
requesting  that  it  be 
the  clean,  oil,  test 
period  from  36  monfis 
all  passenger  cars 
Brake  Equipment, 
states — "Brake  equi 
cars  must  be  clean 
and  tested  as  often 
maintain  it  in  a  safe 
condition  for  service 
frequently  than  as 
S-045  in  the  Manua 
Recommended 
Association  of 
(AAR)."  Paragraph 
045  (AAR  Manual 
currently  specifies 
Type  Brake  Equipment 
FRA  Docket  Numder 
authorized  Amtrak 
year  test  of  the  26-C 
on  50  cars  of  their 
built  between  May 
1990.  A  tear  down  i 
representative  cars 
the  four  year  service 
now  been  concluded 
indicating  satisfactoiy 
the  brake  equipment 
test  period  hes  been 
of  this  performance 
requested  that  the 
cars  with  26-C  Braki 
extended  to  48  mont  is 
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49  CFR  211.9  and 

given  that  the 
inistration  (FRA) 
for  waivers  of 
in  requirements  of 
and  regulations, 
below, 
provisions 
of  the  relief  being 
itioner's 
relief. 
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Number  PB-94- 
a  waiver  of 

sections  of  the 
and  Drawbars 
Part  232.  Amtrak  is 
jermitted  to  extend 
stencil  (COT&S) 
to  48  months  on 
ipped  with  26-C 
ion  232.17(b)(2) 
{|ment  on  passenger 
ired.  lubricated 
necessary  to 
nd  suitable 
but  not  less 

ired  in  Standard 
of  Standards  and 
of  the 
Railroads 
2  of  Standard  S- 
ion  A.  Part  III) 
months  for  26--C 


was  I 


H-91-2 
conduct  a  four 
Brake  Equipment 
Horizon  car  fleet 
9  and  January 
rjspection  of  five 
conducted  after 
period.  The  test  has 
and  a  final  report 
performance  of 
over  the  four  year 
ssued.  As  a  result 
\mtrak  has 
C(j)T&S  period  for  all 
Equipment  be 


Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request.  All 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-94-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  before  August 
22,  1994  will  be  considered  by  ?K\ 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street  S.W.,  Washington,  D.C.  20590. 

Issued  in  Washington.  D.C.  on  July  18, 
1994. 

Phil  Olekszyk. 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

(FR  Doc.  94-17928  Filed  7-21-94;  8:45  ami 

BILUNG  CODE  491(M)»-P 


Federal  Railroad  Administration 

Locomotive  Crashworthiness;  Open 
Meeting 

agency:  Federal  Railroad 

Administration  (FRA),  Department  of 

Transportation. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  FRA  will  hold  an  informal 
open  meeting  on  August  29, 1994,  in 
order  to  present  the  initial  results  of  an 
analysis  of  locomotive  crashworthiness. 
The  meeting  will  be  open  to  any 
interested  person  who  wishes  to  attend 
as  an  observer. 

DATE  AND  ADDRESSES:  The  open  meeting 
will  be  held  on  Monday,  August  29, 
1994,  beginning  at  10  a.m.,  in  room 
2230,  Nassif  Building,  400  7th  Street. 
SW..  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Program  Person:  Thomas  D.  Schultz. 
Program  Manager,  Office  of  ResearcJi 
and  Development.  FRA,  Washington. 
DC  20590.  Telephone:  (202)  366-0466. 
Principal  Attorney:  Kyle  M.  Mulhall. 


Trial  Attorney.  Office  of  Chief  Counsel, 
FRA.  Washington.  DC  20590. 
Telephone:  (202)  366-0635. 
SUPPLEMENTARY  INFORMATION:  The 
provisions  of  law  that  were  contained  in 
section  10  of  the  Rail  Safety 
Enforcement  and  Review  Act  (Pub.  L. 
102-365).  simultaneously  repealed  and 
reenacted  as  section  4(t)  of  Pub.  L.  103- 
272  on  July  5, 1994,  require  that  FRA 
assess  the  adequacy  of  existing 
locomotive  crashworthiness  standards. 
At  this  open  meeting.  FRA's  Office  of 
Research  and  Development  will  present 
the  methodology  and  the  initial  results 
of  the  analysis.  These  first  results  are 
based  on  a  model  developed  for  this 
research  project  relying  on  engineering 
data  from  existing  locomotive  designs. 
Using  information  gleaned  from 
previous  accidents,  accident  scenarios 
are  applied  to  the  model.  This  analysis 
will  be  used  to  assess  crashworthiness 
as  required  by  statute. 

Since  the  issues  to  be  discussed  have 
potential  bearing  on  future  FRA 
regulatory  activities,  this  meeting  will 
be  open  to  any  interested  person  who 
may  wish  to  observe.  There  will  also  be 
an  opportunity  for  questions. 

Issued  in  Washington,  DC.  on  July  18. 
1994. 

James  T.  McQueen, 

Associate  Administrator  for  Railroad 
Development. 

IFR  Doc.  94-17927  Ftled  7-21-94:  8:45  am) 

BILUNG  CODE  4910-06-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-62;  Notice  1] 

Receipt  of  Petition  for  Determination 
that  Nonconforming  1991  Mercedes- 
Benz  230CE  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1991 
Mercedes-Benz  230CE  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1991 
Mercedes-Benz  230CE  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 


certified  by  its  manulacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  ccniform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  August  22,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St. 
SW.,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm). 
FOR  FURTHER  WFORMATIOM  CO»«TACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5.306). 

SUPPt^EMENTARV  INFORMATiON: 

Background 

Under  49  U.S.C.  30141(a)ll)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  TraflBc  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  aU  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  origiiuiUy  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  .safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFT?  Part  592.  As  soecified  in  49  CTr 
593,7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("GatK") 
(Registered  Importer  Na  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1991  Mercedes-Benz  230CE 
(Model  ID  124.043)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1991 
Mercedes-Benz  300CE.  GAK  has 
submitted  information  indicatii>g  that 
Daimler  Benz  A.G.,  the  company  that 
manufactured  the  1991  Mercedes-Benz 
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300CE.  certified  that  vehicle  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards  and 
offered  it  for  sale  in  the  United  States. 

The  petitioner  contends  that  it 
carefully  compared  the  230CE  to  the 
300CE,  and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards 
G&K  submitted  information  with  its 
petition  intended  to  demonstrate  thai 
the  1991  model  230CE,  as  originally 
manufactured  in  the  same  manner  as  the 
1991  model  300CE  that  was  offered  for 
sale  in  the  United  States,  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1991  model  230CE  is  identical  to  the 
certified  1991  model  300CE  with  respe<;t 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
•  •  *   *.  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  103  Hydraulic  Bmke 
Systems.  106  Brake  Hoses,  107 
Reflecting  Surfaces.  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems.  116 
Brake  Fluid,  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  RestrainL'i. 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages.  21 1  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance.  219  Windshield  Zone 
Intrusion,  and  302  Flommability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1991  model  230CE 
must  be  reinforced  to  comply  with  the 
Bumper  standard  found  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  beh 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  [a] 
installation  of  U.S.-model  sealed  beam 
headlamps  and  front  sidemarkers;  (b) 
installation  of  U.S.-model  taillamp 
lenses  which  incorporate  rear 


sidemarkers;  (c)  installation  of  a  high 
moimted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  /?eor\'/etv  Afjrrors; 
replacement  of  the  passenger  side  rear 
view  mirror,  which  is  convex,  but  lacks 
the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  and 
a  warning  buzzer  in  the  steering  lock 
assembly. 

Standard  No.  115  Vehicle 
Identiflcation  Number  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
.switched  off. 

Standard  No.  208  Occupant  Cmsh 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer,  (b)  installation  of  U.S.- 
model  knee  bolsters  to  augment  the 
vehicle  s  air  bag  based  passive  restraint 
system,  which  otherwise  conforms  to 
the  standard. 

Standard  No.  214  Side  Door  Strength 
installation  of  reinforcing  beams 
Standard  No.  301  Fuel  System 
Integrity:  iastallation  of  a  rollover  valve 
in  the  hjel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street.  SW., 
Washington.  DC  20590.  It  is  requusJwl 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  exominaiion  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  ai:tion  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Autboritjf-  49  U.S.C1  30l41(aHlilA)  and 
(bin );  49  CFH  593.8;  delegations  of  authority 
at  49  CFR  l-.'iO  arid  501.8. 

Issued  on  |uly  15,  1994. 
William  A.  Boehly, 

Associated  Administrator  for  Enfonttment 
IFR  Doc.  94-17925  Filed  7-21-94;  »:45  ami 
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[Docket  No.  »4-58;  No  lic«  1] 

Receipt  of  Petition  f^r  Determination 
that  Nonconforming  1991  Mercedes- 
Benz  300CE  Passerber  Cars  Are 
Eligible  for  Importaion 

AGENCY:  National  Highway  Traffic 
Safety  Administratic^.  DOT. 
ACTION:  Notice  of  recteipt  of  petition  for 
determination  that  imnconforming  1991 
Mercedes-Benz  300GE  passenger  cars 
are  eligible  for  impoftation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  mat  a  1991 
Mercedes-Benz  300C  E  that  was  not 
originally  manufacti  red  to  comply  with 
all  applicable  Feden  1  motor  vehicle 
safety  standards  is  e  igible  for 
importation  into  the  United  States- 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  oi  iginally 
manufactured  for  importation  into  and 
sale  in  the  United  St  Jtes  and  that  was 
certified  by  its  manu  facturer  as 
complying  with  the  lafety  standards, 
and  (2)  it  is  capable  )f  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  c  ate  for  comments 
on  the  petition  is  August  22, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administratic  n,  400  Seventh  St. 
S\V.,  Washington,  D:  20590.  (Docket 
hours  are  from  9:30  i  im  to  4  pm). 
FOR  FURTHER  INFORM  kTION  CONTACT: 
Ted  Bayler,  Office  o  Vehicle  Safety 
Compliance.  NHTSi' .  (202-366-5306). 

SUPPLEMENTARY  INFO  ^IMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(l)(A} 
(formerly  section  10  5(c)(3)(A)(i)(I)  of  the 


National  Traffic  and 


Motor  Vehicle 


Safety  Act  (the  Act))  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  appli(able  Federal  motor 
vehicle  safety  standi  rds  shall  be  refused 
admission  into  the  I  nited  States  unless 
NHTSA  has  determi  led  that  the  motor 
vehicle  is  substantia  ly  similar  to  a 
motor  vehicle  origin  illy  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certif  ed  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  mo<  el  year  as  the 
model  of  the  motor  i  ehicle  to  be 
compared,  and  is  ca  )able  of  being 
readily  modified  to  i  lonform  to  all 
applicable  Federal  r  lotor  vehicle  safety 
standards. 

Petitions  for  eligil  ility  determinations 
may  be  submitted  b;  ■  either 
manufacturers  or  in:  porters  who  have 


registered  with  NHTSA  pursuant  to  49 
CFR  Fart  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  conversion.  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  determine 
whether  1991  Mercedes-Benz  300CE 
(Model  ID  124.051)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1991 
Mercedes-Benz  300CE  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer.  Daimler  Benz  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1991 
Mercedes-Benz  300CE  to  its  U.S. 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1991  Mercedes- 
Benz  300CE,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991  Mercedes- 
Benz  300CE  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *  ",103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 


Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following  ' 

standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. — model  sealed  beam 
headlamps  and  front  sidemarkers;  (b) 
installation  of  U.S. — model  taillamp 
lenses  which  incorporate  rear 
sidemarkers:  (c)  installation  of  a  high 
mounted  stop  lamp;  (d)  replacement  of 
bulb  failure  modules  with  U.S. — model 
components. 

Standard  No.  110  7/re  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  place  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of  knee 
bolsters  to  augment  the  vehicle's  air  bag 
based  passive  restraint  system,  which 
otherwise  conforms  to  the  standard. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1991  Mercedes-Benz  300CE  must  be 
reinforced  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 


to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  addre.ss  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  15,  1994. 
Wiliiam  A.  Boehly. 

Associate  Administrator  for  Enforvement. 
IFR  Doc.  94-17926  Filed  7-21-94:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Iulyll,1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW..  Washington.  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0004 
Form  Number:  PD  F  1522 
Type  of  Review:  Extension 
Title:  Special  Form  of  Request  for 

Payment  of  United  States  Savings  and 

Retirement  Secvuities  Where  Use  of  a 

Detached  Request  is  Authorized 
Description:  This  form  is  used  by 

oumers  of  savings  bonds/notes  to 

request  payment. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

56,000 
Estimated  Burden  Hours  Per  Response: 

15  minutes 
Frequency  of  Response:  On  occasion 


Estimated  Total  Reporting  Burden: 
14,000  hours 

OMB  Number:  1535-0006 

Form  Number:  PD  F  2458 
Type  of  Review:  Extension 

r/Z/e;  Certificate  of  Entitlement  United 
States  Savings  and  Retirement 
Securities  and  Checks  After 
Administration  of  a  Decedenfs  Estate 

Description:  This  form  is  used  to 
establish  who  is  entitled  to  savings 
bonds/notes,  and  checks  issued  in 
payment  thereof,  in  an  amount  not 
exceeding  $1,000;  which  belong  to  a 
decedent  who  estate  was 
administered  in  court  and  settled 
without  effecting  disposition  of  the 
bonds  or  checks. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents 
7,000 

Estimated  Burden  Hours  Per  Response: 
8  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  938 
hours 

OMB  Number:  1535-0008 
Form  Number:  PD  F  1938 
Type  o/flev/ew;  Extension 
Title:  Request  for  Reissue  of  United 

States  Savings  Bonds/Notes  During 

the  Lives  of  Both  Coowners 
Description:  This  form  is  used  to  request 

reissue  of  savings  bonds/notes  during 

the  lives  of  both  coowners. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

37,000 
Estimated  Burden  Hours  Per  Response: 

10  minutes 
Frequency  of  Response:  On  occ;asion 
Estimated  Total  Reporting  Burden: 

6,179  hours 
Clearance  Officer:  Vicki  S.  Ott  (304) 

480-6553,  Bureau  of  the  Public  Debt, 

200  Third  Street,  Parkersburg.  WV 

26106-1328 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 

395-7316,  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
IFR  Doc.  94-17832  Filed  7-21-94:  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  15,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 


Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  2022(1. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0228 
Form  Number:  IRS  Form  6252 
Type  of  Review:  E.xtension 
Title:  In.staliment  Sale  Income 
Description:  Information  is  needed  to 
figure  and  report  an  installment  s.?le 
for  a  casual  or  incidental  sale  of  - 
personal  property,  and  a  sale  of  real 
property  by  someone  not  in  the 
business  of  selling  real  e.state.  Data  is 
used  to  determine  whether  the 
installment  sale  has  been  properly 
reported  and  the  correct  amount  o) 
profit  included  in  income  on  thf 
taxpayer's  return. 
Respondents:  Individuals  or 
households.  Farms,  Businesses  or 
other  for-profit.  Non-profit 
institutions.  Small  businesses  or 
organizations 
Estimated  Number  of  Respondents/ 

Recordkeepers:  782,848 
Estimated  Burden  Hours  Per  . 
Respondent/Recordkeeper 
Recordkeeping— 1  hr.  15  min. 
Learning  about  the  law  or  the  form— 

39  min. 
Preparing  the  form— 56  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 20  min. 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  13.200  hours 
OMB  Number:  1545-0495 
Fonn  Number:  IRS  Form  4506-A 
Type  of  Review:  Extension 
Title:  Request  for  Public  Inspection  or 
Copy  of  Exempt  Organization  Tax 
Form 
Description:  Form  4506-A  is  used  to 
request  a  public  inspection  or  a  copy 
of  an  exempt  organization  tax  form.  It 
is  also  used  to  request  an  aperture 
card  of  Form  990-PF. 
Respondents:  Individuals  or 
households,  State  or  local 
governments.  Farms,  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions 
Estimated  Number  of  Respondents/ 

Recordkeepers:  20,000 
Estimated  Burden  Hours  Per 
Respon  den  t/Recordk  eeper: 
Recordkeeping — 7  min. 
Learning  about  the  law  or  the  form— 

2  min. 
Preparing  the  form — 1 7  min. 
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Copying,  assembli  ig,  and  sending  the 
form  to  the  IRS-  -14  min. 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reptrting/ 

Recordkeeping  Buden:  13,200  hours 
OMB  Number:  1545-  0644 
Form  Number:  IRS  F  arm  6781 
Type  of  Review:  Exte  ision 
Title:  Cains  and  Lo«  es  From  Section 

1256  Contracts  an<  Straddles 
Description:  Form  6>  81  is  used  by 

taxpayers  in  comp  iting  their  gains 

and  losses  from  Section  1256 

Contracts  and  Stra  Idles  and  their 

special  tax  treatme  nt.  The  data  is  used 

to  verify  that  the  t«  x  reported 

accurately  reflects  any  such  gains  and 

losses. 
Respondents:  Individ  uals  or 

households,  Busin  ssses  or  other  for- 
profit.  Small  busin  esses  or 

organizations 
Estimated  Number  o  'Respondents/ 

Recordkeepers:  10  ).000 
Estimated  Burden  H  mrs  Per 
Respondent/Rec  ordkeeper: 

Recordkeeping — 1 )  hr.,  17  min. 

Learning  about  the  law  or  the  form — 
2  hr.,  28  min. 

Preparing  the  fonr  —3  hr.,  40  min. 

Copy,  assembling,  and  sending  the 
form  to  the  IRS-  -16  min. 
Frequency  ofRespoi  se:  Annually 
Estimated  Total  Rep  irting/ 

Recordkeeping  Bu  den:  1,667.000 

hours 
OMB  Number:  1545-  0712 
Form  Number:  IRS  F  arm  6198 
Type  of  Review:  Exte  nsion 
Title:  At-Risk  Limita  ions 
Description:  Internal 

(IRC)  465  requires 

their  at-risk  loss  to 

loss  or  their  amoui  it 

6198  is  used  by  ta:  pay 

determine  their  de  luctible 

by  IRS  to  verify  th( 
Respondents:  Indivi( 

households,  Farmi 

other  for-profit.  Sn  i 

organizations 
Estimated  Number  o  '  Respondents/^ 

Recordkeepers:  12  1,400 
Estimated  Burden  Hi  mrs  Per 
Respondent/Rec  ordkeeper. 

Recordkeeping — 1 

Learning  about  the 
59  min. 

Preparing  the  fonr  —1 

Copying,  assembli  ig 
form  to  the  IRS-  -20 
Frequency  of  Respor  se 
Estimated  Total  Rep:>rti 

Recordkeeping  Bu  den 
OMB  Number:  1545-  0771 
Regulation  ID  Numbl^rs 

(previously  LR-21 

86  Temporary  (prt  v 

85) 


Revenue  Code 
taxpayers  to  limit 
the  lesser  of  the 

at  risk.  Form 
ersto 

loss  and 

amount  deducted, 
uals  or 

Businesses  or 
all  businesses  or 


hr..  12  min. 

law  or  the  form — 

hr.,  5  min. 
and  sending  the 
min. 
;  Annually. 
ing/ 
:  437.040  hours 
1 

EE-63-88  Final 
i-84)  and  LA-140- 
iously  LR-117- 


Type  of  Review:  Extension 

Title:  Taxation  of  Fringe  Benefits  and 
Exclusions  from  Gross  Income  for 
Certain  Fringe  Benefits  (EE-63-88 
Final):  Substantiation  Requirements 
with  Respect  to  Listed  Property  and 
Substantiation  Requirements  Relating 
to  Taxation  of  Fringe  Benefits.  Travel, 
Entertainment,  and  Gift  Expenses 
(§  1.274-5)  (L\-140-86  Temporary)  , 

Description:  Section  274(d)  and 
regulation  section  1.274-5  require  all 
taxpayers  to  substantiate  their 
deductions  for  business  travel, 
entertainment  or  gift  expenses  by 
keeping  adequate  records  as  to 
amount,  time,  place,  business  purpose 
and  business  relationship.  This  is 
necessary  to  verify  that  deductions  are 
not  permitted  for  personal  expenses. 
The  regulations  also  provide  rules  on 
certain  exclusions  from  gross  income. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Farms.  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers: 
Respondents — 7.282.150 
Recordkeepers— 21 ,300.000 

Estimated  Burden  Hours  Per 
Respon  dent/Recordkeeper: 
Respondent — 5  hrs..  30  min. 
Recordkeeper — 1  hr.,  45  min. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  50.377,688 
hours 

OMB  Number:  1545-1008 

Form  Number:  IRS  Form  8582 

Type  of  Review:  Revision 

Title:  Passive  Activity  Loss  Limitations 

Description:  Under  section  469  of  the 
Internal  Revenue  Code,  losses  from 
passive  activities,  to  the  extent  that 
they  exceed  income  from  passive 
activities,  cannot  be  deducted  against 
nonpassive  income.  Form  8582  is 
used  to  figure  the  passive  activity  loss 
allowed  and  the  loss  to  be  reported  on 
the  tax  return.  Worksheets  1  and  2  are 
used  to  figure  the  amount  to  be 
entered  on  lines  1  and  2  of  Form 
8582.  and  worksheets  3  through  6  are 
used  to  allocate  the  loss  allowed  back 
to  individual  activities. 

Respondents:  Individuals  or 
households.  Farms.  Businesses  or 
other  for-profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.500.000 

Estimated  Burden  Hours  Per 
Respondent/ Recotdkeeper: 
Recordkeeping — 1  hr.,  5  min. 
Learning  about  the  law  or  the  form — 
1  hr.  43  min. 


Preparing  the  form — 1  hr..  34  min. 
Copy,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21,705,000 
hoxirs 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224 

OMB  Rexiewer:  Milo  Sunderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

|FR  Doc.  94-17833  Filed  7-21-94;  8:45  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Notice  No.  795] 

RIN  1512-AB23 

States  Subject  to  the  Waiting  Period 
Provision  Imposed  by  the  Brady 
Handgun  Violence  Prevention  Act; 
States  Having  Altemative  Systems  to 
the  Waiting  Period  Provision;  Listing 
of  Chief  Law  Enforcement  Officers  for 
Purposes  of  the  Brady  Handgun 
Violence  Prevention  Act  (93F-057P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Notice  of  States  subject  to  the 
waiting  period  provision  of  the  Brady 
Handgun  Violence  Prevention  Act  and 
States  having  altemative  systems,  and  a 
list  of  chief  law  enforcement  officers  for 
purposes  of  the  Brady  Handgun 
Violence  Prevention  Act. 

SUMMARY:  Beginning  on  February  28, 
1994,  the  Brady  Haodgim  Violence 
Prevention  Act  imposes  a  5-day  waiting 
period  on  the  sale,  delivery,  or  transfer 
of  a  handgun  in  States  that  do  not 
require  a  background  check.  ATF  is 
issuing  this  notice  to  inform  Federal 
firearms  licensees  of  the  States  that  do 
not  currently  require  a  background 
check,  as  well  as  those  States  requiring 
a  background  check  for  handgun 
purchasers.  In  addition.  ATF  has 
compiled  a  list  of  chief  law  enforcement 
officers  for  purposes  of  the  Brady 
Handgun  Violence  Prevention  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta.  Revenue  Programs 
Division.  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue. T^JW.,  Washington,  DC  20226 
(202-927-8230). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  November  30, 1993,  Public  Law 
103-159  (107  Stat.  1536)  was  enacted, 
amending  the  Gun  Control  Act  of  1968 
(GCA),  as  amended  (18  U.S.C.  Chapter 
44).  Title  I  of  Pub.  L.  103-159.  cited  as 
the  "Brady  Handgun  Violence 
Prevenfion  Act"  (hereafter  "the  Act") 
provides,  in  part,  for  a  national  waiting 
period  of  5  days  before  a  licensed 
importer,  manufacturer,  or  dealer  may 
lawfully  transfer  a  handgun  to  a 
nonlicensed  individual. 

The  Act  provides  that  the  waiting 
period  provisions  of  the  law  are 
effective  on  February  28,  1994,  and 
cease  to  apply  on  November  30. 1998. 
The  statute  also  provides  alternatives  to 
the  waiting  period  provisions. 

On  February  14,  1994,  ATF  issued 
temporary  regulations  implementing  the 
provisions  of  Public  Law  103-159  (T.D. 
ATF-354,  59FR7110). 

During  February,  letters  were  sent  to 
all  Federal  firearms  licensees  advising 
them  as  to  whether  their  sales  or  other 
dispositions  were  subject  to  the  Federal 
5-day  waiting  period  or  their  State 
background  check  system.  In  addition, 
licensees  in  States  which  are  subject  to 
the  Federal  5-day  waiting  period  were 
advised  of  the  designated  chief  law 
enforcement  officers  in  their  State. 

ATF  has  completed  a  study  of 
relevant  State  laws  to  determine  which 
States  are  subject  to  the  federal  waiting  ■ 
period  provisions  and  which  qualify  as 
"alternative^'  States.  Information 
regarding  each  category  is  set  out  below: 

States  Subject  to  the  Federal  Five  Day 
Waiting  Period  and  Their  Respective 
Chief  Law  Enforcement  Officers  for 
Brady  Purposes 

Alabama         • 

The  County  Sheriff. 

Alaska 

The  Chief  of  Police  in  areas  having  a 
police  department.  - 

The  Alaska  State  Troopers  in  areas 
without  a  Chief  of  Police. 

Arizona 

The  Chief  of  Police  in  incorporated 
areas  and  the  Coimfy  Sheriff  in 
unincorporated  areas.  In  Maricopa 
County,  the  Chief  of  Police,  Phoenix 
Police  Department  for  both  the  City  of 
Phoenix  and  all  other  municipalities  in 
the  metropolitan  Phoenix  area.  The 
County  Sheriff  for  the  unincorporated 
areas  of  Maricopa  County. 

Arkansas 

The  Arkansas  State  Police. 
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Georgia 

The  Federal  5-day  waiting  period 
does  not  apply  to  transfers  of  handguns 
to  persons  holding  a  valid  Georgia 
license  to  carry  any  pistol  or  revolver 
issued  by  the  State  within  5  years  of  the 
proposed  purchase. 

In  all  other  instances,  the  County 
Sheriff,  except  in  the  following 
Counties: 

Bacon  County— Chief,  Alma  Police 

Department 
Dekalb  County— Chief,  Dekalb  County 

Police  Department 
Elbert  County— Chief,  Elberton  Police 

Department 
Evans  County— Chief,  Claxton  Police 

Department 
Irwin  County— Chief,  Ocilla  Police 

Department 
Jefferson  County— Chief,  Wrens  Police 

Department 
Wilkinson  County— Chief,  Gordon 

Police  Department 

Kansas 

The  County  Sheriff. 

The  Chief  of  Police  for  the 
incorporated  cities  and  towns  in 
Johnson  County. 

Kentucky 

The  Kentucky  State  Police. 

Louisiana 

The  Sheriff. 

The  Superintendent  of  Police  for  New 
Orleans  in  Orleans  Parish. 

Maine 

The  Chief  of  Police  in  areas  having  a 
municipal  poHce  department  and  the 
State  Police  in  all  other  areas. 

Mariana  Islands 

The  Department  of  Public  Safetv, 
Bureau  of  Motor  Vehicles,  Criminal 
Record  and  Firearm  ID,  Civic  Center 
Susupe,  Saipan,  MP  96950.  Attn.  Chief 
Anthony  G.  Adriano;  telephone  number 
011-670-234-6921. 

Minnesota 

The  Municipal  Police  Chief. 
The  Coimty  Sheriff  where  there  i.s  no 
local  police  agency. 

Mississippi 

The  Federal  5-day  waiting  period 
does  not  apply  to  transfers  of  handguns 
to  persons  holding  a  valid  license  to 
carry  concealed  pistol  or  revolver  issued 
by  the  State  within'5  years  of  the 
proposed  purchase. 

In  all  other  instances,  the  Chief  of 
Police  in  incorporated  areas  and  the 
County  Sheriff  in  unincorporated  areas. 


Montana 

The  Chief  of  Police  in  incorporated 
areas  and  the  County  Sheriff  in 
unincorporated  areas. 

Nevada 

The  Department  of  Motor  Vehicles 
and  Public  Safety,  Nevada  Highway 
Patrol,  Records  and  Identification 
Services,  555  Wright  Way,  Carson  Citv. 
Nevada  89711;  telephone  number  1-  " 
800^74-7865.  The  local  telephone 
number  702-687-6200. 

New  Hampshire 

The  Chief  of  Police  or  the  County 
Sheriff  in  areas  not  covered  by  a  Chief 
of  Police. 

New  Mexico 

The  Chief  of  Police  in  incorporated 
areas  and  the  County  Sheriff  in 
unincorporated  areas. 

North  Carolina 

The  County  Sheriff. 

North  Dakota 

The  Federal  5-day  waiting  period 
does  not  apply  to  transfers  of  handguns 
to  persons  holding  a  valid  permit  lo 
carry  concealed  handgun  issued  by  the 
State  within  5  years  of  the  proposed 
purchase. 

In  all  other  instances,  the  County 
Sheriff. 

Ohio 

The  Attorney  General,  whose 
designated  representative  is  the 
Superintendent  of  the  Bureau  of 
Criminal  Identification  and 
Investigation. 

Oklahoma 

The  Chief  of  Police  in  incorporated 
cities  and  towns. 

The  County  Sheriff  in  incorporated 
cities  and  towns  having  no  polite 
authority  of  their  own. 

The  County  Sheriff  in  unincorporated 
areas. 

Pennsylvania 

The  Federal  5-day  wailing  period 
does  not  apply  to  transfers  of  handguns 
to  persons  holding  a  valid  permit/ 
license  to  carry  a  handgun  issued  by  the 
State  within  5  years  of  the  proposed 
purchase. 

In  all  other  instances,  the  County 
Sheriff.  The  Commissioner  of  the 
Philadelphia  Police  Department  in 
Philadelphia  County. 

Puerto  Rico 

The  Police  Superintendent,  c/o  Jose 
Marrero,  Firearms  Bureau  Chief.  GPO 
Box  70166,  San  Juan,  Puerto  Rir.o  OOQ.^fi. 
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Rhode  Island 

TheChief  of  Polia 

South  Carolina 

The  South  Carolin  i 
Division  (SLED);  telephone 
803-737-9000. 


Law  Enforcement 
number 


South  Dakota 
The  Federal  5-day 


tra  isfers 


does  not  apply  to 
to  persons  holding  a 
carry  concealed  han<  g 
State  within  5  years 
purchase. 

In  all  other  instandes,  the  County 
Sheriff. 


waiting  period 

of  handguns 

valid  permit  to 
un  issued  by  the 
the  proposed 


»f 


in  incorporated 
the  County  Sheriff 


Texas 

TheChief  of  Polic( 
cities  and  towns  and 
in  unincorporated  ar^as. 

Vermont 

In  the  counties  of  ( Caledonia, 
Chittenden.  Essex.  Fi  anklin.  Grand  Lsle, 
Orleans,  and  Windhc  m — the  County 
Sheriff. 

In  Addison  Count) .  Troop  C  of  the 
State  Police,  except  t  lat  in  the  towns  of 


ind  V'ergennes — 


.  the  Sheriff. 

n  of  Morristown — 


Bristol.  Middlebury. 
the  Chief  of  Police. 

In  Lamoille  Count 
except  that  in  the  to\ 
the  Chief  of  Polica 

In  Orange  County,  khe  State  Police. 

In  Remington  Coui  ity.  the  State 
Police,  except  that  in  the  towns  of 
Bennington.  Manchester,  and  Winhall — 
the  Chief  of  Police. 


In  Rutland  County 


the  State  Police, 


e.xcept  that  in  the  tov  rns  of  Brandon  and 
_  Rutland — the  Chief  cjf  Police. 

In  Washington  Coi  nty — the  County 
Sheriff,  except  that  ii ;  the  town  of 
Montpelier — the  Chi(  if  of  Police 

In  Windsor  Count)  —the  State  Police 
except  that  in  the  tov  ns  of  Hartford  and 
Springfield — the  Chi^f  of  Police. 

Washington 

The  Chief  of  Police 
areas  and  the  County  Sh 
unincorporated  area? 

West  Virginia 
The  West  Virginia 


in  incorporated 
leriff  in 


itate  Police. 


Wyoming 

Albany  County — Coi^ty  Records  and 

Communications 
Big  Horn  County — Ciunty  Sheriff 
Campbell  County — C  aunty  Sheriff 

(except  the  city  of  Jillette) 
Gillette— Chief  of  Po  ice 
Carbon  County— Con  nty  Sheriff  (except 

the  cities  of  Encam  sment,  Saratoga, 

and  Rawlins) 
Encampment— Chieflof  Police 


Saratoga — Chief  of  Police 
Rawlins — Chief  of  Police 
Converse  County — Chief  of  Police  of 

Douglas  (except  the  city  of  Glenrock) 
Glenrock—Qiief  of  Police 
Crook  County — County  Sheriff 
Fremont  County — County  Sheriff 

(except  the  city  of  Riverton) 
Riverton — Chief  of  Police 
Goshen  County — Chief  of  Police  of 

Torrington 
Hot  Springs  County — County  Sheriff 
Johnson  County — County  Sheriff 
Laramie  County — County  Sheriff  (e.xcept 

the  city  of  Cheyenne) 
Cheyenne — Chief  of  Police 
Lincoln  County — County  Sheriff 
Natrona  County — Chief  of  Police  of 

Casper 
Nicbrara  County — County  Sheriff 
Park  County — Cody  Law  Enforcement 

Center  (except  the  city  of  Powell) 
Powell — Chief  of  Police 
Platte  County — County  Sheriff 
Sheridan  County— Chief  of  Police 
Sublette  County— <^oimty  Sheriff 
Sweetwater  County — County  Sheriff 

(except  the  cities  of  Green  River  and 

Rock  Springs) 
Green  River — Chief  of  Police 
'Rock  Springs — Chief  of  Police 
Teton  County — County  Sheriff 
Uinta  County — County  Sheriff 
Washakie  County — Chief  of  Police  of 

Worland 
Weston  County — Chief  of  Police  of 

Newcastle 
Yellowstone  National  Park — Law 

Enforcement  Office 

Military  Installations  and  Indian 
Feservations  in  States  Subject  to  the 
Federal  Five  Day  Waiting  Period 

On  military  installations,  the  Provost 
Marshal  or  an  equivalent  official  on  the 
military  installation. 

On  Indian  reservations,  the  law 
enforcement  agency  having  jurisdiction 
to  enforce  the  Taw  on  the  Indian 
reservation. 

Alternatives  to  the  Waiting  Period 

ATF  has  completed  a  study  of  all 
States  to  determine  which  States 
currently  have  laws  that  qualify  as 
alternatives  to  the  5-day  waiting  period 
requirements. 

A  list  of  States  having  such  alternative 
systems  appears  below. 

States  Not  Subject  to  the  Federal  Five 
Day  Waiting  Period 

California — Permit  or  other  approval 

type  system 
Colorado — "Instant  check" 
Connecticut — Permit  or  other  approval 

type  sy-stem 
Delaware — "Instant  check" 
Florida — "Instant  check" 


Guam — Permit  or  other  approval  type 

system 
Hawaii — Permit  or  other  approval  type 

system 
Idaho — "Instant  check" 
Illinois— Permit  and  "instant  check" 
Indiana — Permit  or  other  approval  type 

system 
Iowa — Permit  or  other  approval  type 

system 
Maryland — Permit  or  other  approval 

type  system 
Massachusetts — Permit  or  other 

approval  type  system 
Michigan — Permit  or  other  approval 

type  system 
Missouri— Permit  or  other  approval  type 

system 
Nebraska — Permit  or  other  approval 

type  system 
New  Jersey — Perinit  or  other  approval 

type  system 
New  York — Permit  or  other  approval 

type  system 
Oregon — Permit  or  other  approval  type 

system 
Tennessee — Permit  or  other  approval 

type  system 
Utah— "Instant  check" 
Virginia — "Instant  check" 
Virgin  Islands — Permit  or  other 

approval  type  system 
Wisconsin — "Instant  check" 

Availability  of  Information 

The  list  of  States  subject  to  the 
Federal  5-day  waiting  period,  the  list  of 
chief  law  enforcement  officers  for  such 
States,  and  the  Hst  of  States  not  subject 
to  the  Federal  5-day  waiting  period,  are 
based  on  available  information.  These 
lists  are  subject  to  change  because  of 
possible  amendments  to  State  laws  and 
changes  in  the  designations  of  chief  law 
enforcement  officers  which  may  occur 
either  before  or  after  publication  of  this 
notice.  Therefore.  ATF  recommends  that 
Federal  firearms  licensees,  and  other 
interested  persons,  maintain  contact 
with  the  appropriate  State  and  local 
officials  for  updated  information  on 
these  matters.  Federal  firearms  licensees 
"are  reminded  that  if  they  are  notified  by 
a  chief  law  enforcement  officer 
described  herein  or  by  ATF  that  another 
law  enforcement  agency  is  serving  as 
the  Brady  chief  law  enforcement  officer, 
they  must  act  in  accordance  with  the 
actual  notice  received  as  opposed  to  the 
information  contained  in  this  general 
notice. 

Drafting  Information 

The  author  of  this  docunrvent  is  James 
P.  Ficaretta,  Revenue  Programs  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 


Authority  and  Issuance 

This  notice  is  Issued  undar  tfa«  ^utitority  in 
27  U.S.C  922. 

Signed:  May  13, 1991 
John  W.  Magaw, 
Director. 

IFR  Doc  94-t7»l» F»k«J  7-21-W;  a;45  dm( 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.:  59.  No.  140 
Friday,  July  22,  1994 


This  section  of  the  FEpERAL  REGISTER 
contains  notices  of  m^tings  published  under 
the  "Government  in  th  b  Sunshine  Act"  {Pub. 
L.  94-409)  5  U.S.C.  5!2b(e)(3). 


BOARD  OF  GOVERNOltS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  ll.OJD  a.m.,  Wednesday. 

July  27,  1994. 

PU^CE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Buil  ling,  C  Street 

entrance  between  2  )th  and  21st  Streets, 

N.W.,  Washington.  p.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONtlDERED: 


1.  Proposed  acquisi 
equipment  within  the 
System. 

2.  Personnel  action 
promotions,  assignments 
salar>'  actions)  involv 
Reserve  System  empl 

3.  Any  items  carrie< 
previously  announcec 


(appointments, 

reassignments,  and 
ng  individual  Federal 
(  yees. 
forward  from  a 
meeting. 


FOl 


CONTACT  PERSON 
Mr.  Joseph  R.  Coyn 
Board;  (202)  452-3! 
(202)  452-3207.  beginning 
approximately  5  p. 
before  this  meeting 
announcement  of  b^nk 
holding  company 
scheduled  for  the 

Dated;  July  20,  199-1 
Jennifer  J.  Johnson 
Depu  ty  Secretary  q 
[PR  Doc.  94-18009 

BILUNG  CODE  6210-01-P 


MORE  INFORMATION: 
Assistant  to  the 
04.  You  may  call 

at 
.  two  business  days 
for  a  recorded 

and  bank 
plications 
nieeting. 


n. 


a  > 


iFi  sd 


Iccles  Federal 
ing,  C  Street 


2i»th 


BOARD  OF  QOVERNOlfS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:0|)  a.m.,  Wednesday, 

July  27.  1994. 

PUVCE:  Marriner  S. 

Reserve  Board  Buil 

entrance  between 

N.W..  Washington. 

STATUS:  Open. 

MATTERS  TO  BE  CON^OERED 

1.  (1)  Proposed  ame  idments 
Y  (Bank  Holding  Com  lanies 
Bank  Control)  to  perm  t 
traditional  bank  prod 


ion  of  computer 
Federal  Reserve 


Board. 
7-20-94;  ll;42am] 


lets 


and  2lst  Streets, 
C. 20551. 


to  Regulation 
and  Change  in 
discounts  on 
and  brokerage 


services  for  customers  obtaining  traditional 
bank  products  from  affiliates  (proposed 
earlier  for  public  comment;  Docket  No.  R- 
0832);  and  (2)  publication  for  comment  of  a 
proposed  amendment  to  Regulation  Y  to 
remove  its  restrictions  on  tying  between 
nonbank  subsidiaries  when  the  packaged 
products  are  separately  available. 

2.  Proposed  1995  Federal  Reserve  Bank 
budget  objective. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  pet  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated;  July  20,  1994. 
Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-18008  Filed  7-20-94;  11:42  am) 

BILUNG  CODE  6210-01-P 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting. 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  25. 1994. 

A  closed  meeting  will  he  held  on 
Wednesday.  July  27. 1994.  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  Jo  consider  the  items 


listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday.  July 
27. 1994.  at  10:00  a.m..  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Felicia 
Kung  (202)  942-0500. 

Dated;  July  19,  1894. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-18024  Filed  7-20^94;  12:54  pm| 

BILUNG  CODE  8010-01-M 

UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

Meeting  Notice 

TIME  AND  DATE:  9:00  a.m.,  August  8, 
1994. 

PLACE:  Uniformed  Services  University 
of  the  Heahh  Sciences.  Room  D3001. 
4301  Jones  Bridge  Road,  Bethesda. 
Maryland  20814-4799. 

STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED:  9:00  a.m. 
Meeting — Board  of  Regents. 

(1)  Approval  of  Minutes— 20  May  1994;  (2) 
Awards;  (3)  Faculty  Matters;  (4) 
Departmental  Reports;  (5)  Financial  Report; 
(6)  Report— President,  USUHS;  (7) 
Comments — Chairman,  Board  of  Regents. 

New  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bobby  D.  Anderson,  Executive  Secretarj' 
of  the  Board  of  Regents.  301/295-3116. 

Dated:  July  20, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-18057  Filed  7-20-94;  3:06  pm] 
BILUNG  CODE  5000-04-M 


Corrections 


37537 


This  sec^on  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
-issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  tn  the  issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California,  et  ai.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

Correction 

_  In  the  issue  of  Tuesday,  July  12,  1994, 
on  page  35564,  in  the  second  column, 
in  the  correction  of  notice  document 
94-15532,  in  the  the  second  paragraph, 
in  the  sixth  line  '•940-004"  .should  read 
■■94-004". 

BILLING  CODE  1S05-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  185 
[OPP-300335;  FRL-4770-3] 

RIN2070-AC18 

Pesticides;  Proposed  Rule  Revoking 
Certain  Food  Additive  Regulations 

Correction 

In  proposed  rule  document  94-15925, 
beginning  on  page  33941  in  the  issue  of 
July  1, 1994.  make  the  following 
correction: 

On  page  33946,  in  the  third  column 
after  amendatory  instruction  7,  insert 
amendatory  instruction  8  to  read  as 
follows: 

§  185.6300    [ReojovedJ 
8.  By  removing  §  185.6300 

BfLUNG  eOOE  1S05-«1-0 


Federal  Register 
Vol    59,  No.  140 

Friday,  July  22,  1994 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[Docket  No.  HM-166Z;  Amdt.  No.  172-134] 
RIN  2137-AC46 

Transportation  of  Hazardous  Matenals, 
Miscellaneous  Amendments 

Correction 

In  the  corre«;tion  to  rule  document 
94-13138  appearing  on  page  35411  in 
the  issue  of  Monday.  July  11.  1994,  thf 
correction  to  §  1 72.101  should  read  as 
set  forth  below. 

§  172.101    [Corrected] 

On  page  28492.  in  the  table,  in  the 
second  column,  the  second  entry  should 
read  as  follows: 

Ammonium  nitrate  fertilizers: 
uniform  non-segregating  mixtfires  oj 
ammonium  nitrate  with  added  matter 
which  is  inorganic  and  chemically  inert 
towards  ammonium  nitrate,  with  not 
less  than  90%  ammounium  nitrate  and 
not  more  than  0.2%  combustible 
material  (including  organic  material 
calculated  as  carbon),  or  with  more  than 
70%  but  less  than  90%  ammonium 
nitrate  and  not  more  than  0.4%  total 
combu.^tible  material. 

BILLING  CODE  tsas-014> 


M  — 1  ^S 

■*         ^  B 

iV  IB  5 

■I  1 


Friday 

July  22,  1994 


Part  II 


Department  of  Labor 


Office  of  the  Secretary 


29  CFR  Part  15 

Regulations  Governing  Administrative 
Claims  Under  the  Federal  Tort  Claims 
Act  and  Related  Statutes;  Revision; 
Proposed  Rule 
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DEPARTMENT  OF  U  ^BOR 

Office  of  the  Secreta  ry 

29  CFR  Part  15 
RiN  1290-AA13 

Revision  of  Regulations  Governing 
Administrative  Claims  Under  the 
Federal  Tort  Claims  Act  and  Related 
Statutes 

AGENCY:  Department  tf  Labor  (DOL). 
Office  of  the  Secretar '. 
ACTlOW:  Proposed  ruh 


SUMMARY:  This  docuji  lent  gives  notice  of 
the  proposed  revision  of  the  EKDL's 
regulations  governing  administrative 
claims  submitted  to  E  OL  pursuant  to 
the  Federal  Tort  Clai:  as  Act  (FTCA)  and 
the  Military  Personnel  and  Civilian 
Employees'  Claims  A  :t  (MPCECA),  and 
for  pa>Tnent  of  claimi  arising  out  of  the 
operation  of  the  Job  C  orps.  These 
regulations  are  being  revised  to  reflect 
previous  delegations  }f  authority  to  the 
Counsel  for  Claims  ai  d  to  the  Regional 
Solicitors  and  Associ  tte  Regional 
Solicitors  to  issue  determinations  on 
claims  under  the  stati  ites  covered  by 
these  regulations,  to  ( larify  the  manner 
in  which  organizatioi  al  units  of  the 
Department  provide  a  dministrative 
assistance  to  the  Offic  e  of  the  SoUcitor 
in  regard  to  claims  ar  d  litigation  under 
these  statutes  and  to  ( larify  and  provide 
further  examples  of  tl|e  manner  in 
which  MPCECA  claiiAs  are  submitted 
and  determined.  The  regulations  are 
also  being  amended  t )  reflect  a  change 
in  statutory  authority  for  payment  of 
claims  arising  out  of  <  iperation  of  the  Job 
Corps. 

DATES:  Written  comm  ents  must  be 
received  by  Septemb<  r  20,  1994. 
ADDRESSES:  Written  c  amments  should 
be  submitted,  in  tripl  cate,  to  Claims 
Unit,  Division  of  Emi  loyee  Benefits, 
Office  of  the  SoUcitoi ,  U.S.  Department 
of  Labor,  suite  S4325  200  Constitution 
Avenue  NW.,  Washington.  DC  20210, 
FOR  FURTHER  INFORMA  HON  CONTACT: 
Jeffrey  L.  Nesvet,  Counsel  for  Claims, 
Division  of  Employe*  Benefits,  Office  of 
the  Solicitor,  U.S.  De  )artment  of  Labor, 
suite  S4325,  200  Con  ititution  Avenue 
N\V..  Washington,  CK  20210,  (202)  219- 
4405. 

SUPPLEMENTARY  INFOfl  MATION:  The 
Federal  Tort  Claims  /  ,ct  (FTCA) 
surrenders  the  sovere  ign  immunity  of 
the  United  States  for  he  negligent  or 
wrongful  act  or  omisi  ion  of  a 
Government  employee  acting  within  the 
scope  of  his  or  her  en  plojonent.  The 
Military  Personnel  ax  d  CiviUan 
Employees'  Claims  A  :t  (MPCECA) 


authorizes  payment  of  claims  of 
employees  of  the  Government  for  loss 
of,  or  damage  to,  property  incident  to 
Government  service.  The  Job  Training 
Partnership  Act  (JTPA)  authorizes 
payment  of  claims  arising  out  of  the 
operation  of  the  Job  Corps  that  are  not 
cognizable  under  the  FTCA.  Part  15  of 
title  29  of  the  Code  of  Federal 
Regulations  currently  contains 
regulations  implementing  these  three 
claims  authorities. 

Subpart  A  of  part  15  sets  forth 
regulations  for  claims  under  the  FTCA. 
It  is  being  revised  to  reflect  previous 
delegations  of  authority  to  the  Counsel 
for  Claims  to  issue  determinations  of 
claims  seeking  damages  in  amounts 
exceeding  $25,000  and  to  the  Regional 
Solicitors  and  Associate  Regional 
Solicitors  to  issue  determinations  of 
claims  that  arose  within  their 
jurisdictions  seeking  damages  in 
amounts  up  to  $25,000.  Subpart  A  is 
also  being  amended  to  provide  that  all 
FTCA  claims  for  amounts  up  to  $25,000 
should  be  filed  with  the  official  duty 
station  of  the  employee  whose  act  or 
omission  forms  the  basis  of  the  claim. 

Subpart  A  is  also  being  amended  to 
clarify  and  provide  specific  directions 
concerning  the  manner  in  which 
organizational  units  of  the  Department 
provide  assistance  to  the  Office  of  the 
Sohcitor  in  regard  to  FTCA  claims  and 
litigation.  A  number  of  non-substantive 
editorial  changes  are  also  being  made  to 
the  language  of  these  provisions. 

Subpart  B  of  part  15  sets  forth 
regulations  for  claims  under  the 
MPCECA.  It  is  being  revised  to  reflect 
previous  delegations  of  authority  to  the 
Counsel  for  Claims  and  to  the  Regional 
Solicitors  and  Associate  Regional 
Solicitors.  It  is  also  being  revised  to 
reflect  an  amendment  to  the  MPCECA 
increasing  the  maximum  amount 
payable  on  a  claim. 

Subpart  B  is  being  amended  to  clarify 
the  maimer  in  which  claims  are 
submitted  and  calculated  and  to  provide 
further  illustrations  of  allowable  claims 
and  those  not  allowable  under  the 
MPCECA.  Thus,  provisions  are  being 
added  clarifying  that  both  filing  of  a 
claim  and  determination  of  a  claim  must 
be  in  writing  and  that  a  claim  is  not 
required  to  contain  a  demand  for  a 
specific  sum  of  money.  Each  MPCECA 
claimant  will  be  required  to  provide  a 
statement  from  his  or  her  immediate 
supervisor  that  possession  of  the 
property  in  question  was  reasonable, 
useful  or  proper  and  its  loss  or  damage 
was  incident  to  service.  Additional 
examples  of  property  for  which 
reimbursement  is  not  available  are  being 
added  such  as  intangible  property,  real 
property  and  commercial  property.  A 


provision  is  also  being  added  to 
recognize  that  claimants  may  be 
reimbursed  for  any  sales  tax  incurred  in 
connection  with  the  repair  of  an  item. 

Subpart  B  is  being  revised  to  exclude 
payment  for  loss  of,  or  damage  to, 
cellular  telephones,  fax  machines, 
computers  and  related  hardware  and 
software,  unless  the  loss  is  incident  to 
fire,  flood,  hurricane,  other  natural 
disaster  or  by  theft  bx>m  authorized 
quarters  (as  limited  by  §  15.13(c)(1))  or 
unless  it  is  being  shipped  as  part  of  a 
change  in  duty  station  paid  for  by  the 
Department.  Subpart  B  is  also  being 
revised  to  provide  that  an  alternative 
work  location  at  which  an  employee  is 
performing  duties  pursuant  to  an 
approved  Flexiplace  agreement  shall  be 
considered  an  official  duty  station  for 
purposes  of  this  subtitle.  "The  minimum 
amount  of  loss  necessary  to  have  a  claim 
allowed  is  being  raised  from  $10  to  $25. 

Subpart  B  is  also  being  amended  to 
provide  that  at  the  discretion  of  the 
official  involved,  a  claimant  may  be 
required  to  turn  over  to  the  United 
States  an  item  alleged  to  have  been 
damaged  beyond  economical  repair  and 
to  provide  that  current  replacement  cost 
and  depreciated  value  £U«  to  be 
determined  by  use  of  publicly  available 
adjustment  rates  or  through  use  of  other 
reasonable  methods  at  the  discretion  of 
the  deciding  official.  A  number  of  non- 
substantive editorial  changes  are  also 
being  made  to  the  language  of  subpart 
B. 

Subpart  C  is  being  revised  to  reflect  a 
change  in  the  statutory  authority  for 
claims  arising  out  of  the  operation  of  the 
Job  Corps  firom  the  Comprehensive 
Training  and  Employment  Act  of  1973 
to  the  JTPA.  It  also  is  being  revised  to 
reflect  previous  delegations  of  authority 
to  the  Regional  Solicitors  and  Associate 
Regional  Solicitors  and  to  clarify  the 
maimer  in  which  a  claim  is  submitted. 
Subpart  C  is  also  being  revised  to 
provide  that  the  determination  of  a 
claim  shall  be  provided  to  the  claimant 
in  writing.  A  number  of  non-substantive 
editorial  changes  are  also  being  made  to 
the  language  of  subpart  C. 

Regulatory  Evaluation 

This  proposal  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866.  In  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  the  imdersigned  certify 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 
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List  of  Subjects  in  29  CFR  Part  15 

Tort  claims,  Indemnity  payments, 
Administrative  practice  and  procedure. 
Government  employees. 

For  the  reasons  set  out  above,  DOL 
proposes  to  revise  29  CFR  part  15  to 
read  as  follows: 

PART  15— ADMINISTRATIVE  CLAIMS 
UNDER  THE  FEDERAL  TORT  CLAIMS 
ACT  AND  RELATED  STATUTES 

Subpart  A— Claims  Against  the  Government 
Under  the  Federal  Tort  Claims  Act 

Sec. 

15.1  Scope  and  Purpose 

15.2  Definitions 

15.3  Administrative  claim;  who  may  file 

15.4  Administrative  claim;  wiiere  to  file 

15.5  Administrative  claim;  evidence  or 
information  to  substantiate 

15.6  Administrative  action 

15.7  Determination  of  claims 

15.8  Referral  to  Department  of  Justice 

15.9  Final  denial  of  claim 

15.10  Action  on  approved  claim 

Subpart  B— Claims  Under  the  Military 
Personnel  and  Civilian  Employees'  Claims 
Act  of  1964 

15.11  General  provisions 

15.12  Filing  of  claims 

15.13  Allowable  claims 

15.14  Restrictions  on  certain  claims 

15.15  Unallowable  claims 

15.16  Claims  involving  carriers  or  insurers 

15.17  Claims  procedures 

15.18  Computation  of  award  and  finality  of 
settlement 

15.19  Attorney  fees 

15.20  Reconsideration 

Subpart  C— Claims  Arising  Out  of  the 
Operation  of  the  Job  Corps 

15.30  Scope  and  purpose 

15.31  Allowable  claims 
15  32    Claim  procedure 

Authority:  28  U.S.C.  2672;  28  CFR  14.11- 
31  U.S.C.  3721;  29  U.S.C.  1706(b) 

Subpart  A— Claims  Against  the 
Government  Under  the  Federal  Tort 
Claims  Act 

§  15.1    Scope  and  purpose. 

(a)  The  purpose  of  this  subpart  is  to 
set  forth  regulations  relating  to  claims 
asserted  under  the  Federal  Tort  Claims 
Act,  as  amended,  accruing  on  or  after 
January  18.  1967,  for  money  damages 
against  the  United  States  for  injury  to  or 
loss  of  property  or  personal  injury  or 
death  caused  by  the  negligent  or 
wrongful  act  or  omission  of  an  officer  or 
employee  of  the  Department  of  Labor 
while  acting  within  the  scope  of  his  or 
her  office  or  employment. 

fb)  This  subpart  is  issued  subject  to 
and  consistent  with  applicable 
regulations  on  administrative  claims 
under  the  Federal  Tort  Claims  Act 
issued  by  the  Attorney  General  (28  CFR 
part  14). 


§15.2    Definitions. 

(a)  Department  means  the  Department 
of  Labor. 

(b)  Organizational  unit  means  the 
jurisdictional  area  of  each  Assistant 
Secretary  and  each  office  head  reporting 
directly  to  the  Secretary. 

(c)  Act  means  the  Federal  Tort  Claims 
Act,  as  amended,  (28  U.S.C.  1346(b),  28 
U.S.C.  2671.  etseq.) 

§  15.3    Administrative  claim;  who  may  file. 

(a)  A  claim  for  injury  to  or  loss  of 
property  may  be  presented  by  the  owner 
of  the  property,  his  or  her  duly 
authorized  agent,  or  his  or  her  legal 
representative. 

(b)  A  claim  for  personal  injury  may  be 
presented  by  the  injured  person,  his  or 
her  duly  authorized  agent,  or  his  or  her 
legal  representative. 

(c)  A  claim  for  death  may  be 
presented  by  the  executor  or 
administrator  of  the  decedant's  estate,  or 
by  any  other  person  legally  entitled  to 
assert  such  a  claim  in  accordance  with 
apphcable  State  law. 

(d)  A  claim  for  loss  wholly 
compensated  by  an  insurer  with  the 
rights  of  a  subrogee  may  be  presented  by 
the  insurer.  A  claim  for  loss  partially 
compensated  by  an  insurer  with  the 
rights  of  a  subrogee  may  be  presented  by 
the  insurer  or  the  insured  individually, 
as  their  respective  interests  appear,  or 
jointly.  Whenever  an  insurer  presents  a 
claim  asserting  the  rights  of  a  subrogee, 
it  shall  present  with  its  claim 
appropriate  evidence  that  it  has  the 
rights  of  a  subrogee. 

(e)  A  claim  presented  by  an  agent  or 
legal  representative  shall  be  presented 
in  the  name  of  the  claimant,  be  signed 
by  the  agent  or  representative,  show  the 
title  or  legal  capacity  of  the  person 
signing  and  be  accompanied  by 
evidence  of  his  or  her  authority  to 
present  a  claim  on  behalf  of  Liie 
claimant  as  agent,  executor, 
administrator,  parent,  guardian,  or  legal 
representative. 

§  15.4    Administrative  claim;  where  to  file. 

(a)  For  the  purposes  of  this  subpart,  a 
claim  shall  be  deemed  to  have  been 
presented  when  the  Department 
receives,  at  a  place  designated  in 
paragraph  (b)  of  this  section,  a  properly 
executed  "Claim  for  Damage,  Injury,  or 
Death"  on  Standard  Form  95,  or  other 
written  notification  of  an  incident 
accompanied  by  a  claim  for  money 
damages  in  a  sum  certain  for  injury  to 
or  loss  of  property  or  personal  injury  or 
death  by  reason  of  the  incident. 

(b)  In  any  case  where  the  claim  seeks 
damages  in  excess  of  $25,000  or  which 
involves  an  alleged  act  or  omission  of  an 
employee  of  the  Department  whose 


official  duty  station  is  in  Washington, 
DC,  a  claimant  shall  mail  or  deliver  his 
or  her  claim  for  money  damages  for 
injury  to  or  loss  of  property  or  personal 
injury  or  death  caused  by  the  negligent 
or  wrongful  act  or  omission  of  any 
employee  of  the  Department  while 
acting  within  the  scope  of  his  or  her 
office  or  employment  hereunder  to  the 
Counsel  for  Claims,  Office  of  the 
Sohcitor  of  Labor.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
suite  S4325,  Washington,  DC  20210. 
(c)  In  all  other  cases,  the  claimant 
shall  address  his  or  her  claim  to  the 
official  duty  station  of  the  employee 
whose  act  or  omission  forms  the  basis 
of  the  complaint. 

§  15.5    Administrative  claim;  evidence  or 
infonmation  to  substantiate. 

(a)  Personal  injury.  In  support  of  a 
claim  for  personal  injury,  including 
pain  and  suffering,  the  claimant  is 
required  to  submit  the  following 
evidence  or  information: 

(1)  A  written  report  by  the  attending 
physician  or  dentist  setting  forth  the 
nature  and  extent  of  the  injiu^,  nature 
and  extent  of  treatment,  any  degree  of 
temporary  or  permanent  impairment, 
the  prognosis,  pyeriod  of  hospitalization, 
if  any,  and  any  diminished  earning 
capacity.  In  addition,  the  claimant  may 
be  required  to  submit  to  a  physical  or 
mental  examination  by  a  physician 
employed  or  designated  by  the 
Department  or  another  Federal  agency. 
A  copy  of  the  report  of  the  examining 
physician  shall  be  made  available  to  the 
claimant  upon  the  claimant's  written 
request:  Provided.  That  he  or  she  has, 
upon  request,  furnished  the  report 
referred  to  in  the  first  sentence  of  this 
subparagraph  and  has  made,  or  agrees  to 
make  available  to  the  Department,  any 
other  physician's  report  previously  or 
thereafter  made  of  the  physical  or 
mental  condition  which  is  the  subject 
matter  of  the  claim. 

(2)  Itemized  bills  for  medical,  denial 
and  hospital,  or  any  other,  expenses 
incurred  or  itemized  receipts  of 
payment  for  such  expenses. 

(3)  If  the  prognosis  reveals  the 
necessity  for  future  treatment,  a 
statement  of  expected  expenses  for  such 
treatment. 

(4)  If  a  claim  is  made  for  loss  of  time 
from  employment,  a  WTitten  statement 
from  his  or  her  employer  showing  actual 
time  lost  from  employment,  whether- he 
or  she  is  a  full-or  part-time  emplovee. 
and  wages  or  salary  actually  lost. 

(5)  If  a  claim  is  made  for  loss  of 
income  and  the  claimant  is  self- 
employed,  documentary  evidence 
showing  the  amount  of  earnings  lost. 
For  example,  income  tax  returns  for 
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several  years  prior  t(  i  the  injury  ia 
question  and  the  yea  r  in  which  the 
injiu7  occurred  may  be  used  to  indicate 
or  measure  lost  inco|ne;  a  statement  of 
bow  much  it  did  or  i^ould  cost  the 
claimant  to  hire  someone  else  to  do  the 
same  work  he  or  she]  was  doing  at  the 
time  of  injury  might  ialso  be  used  in 
measuring  lost  income. 

(6)  Any  other  evidence  or  information 
which  may  have  a  bearing  on  either  the 
responsibility  of  the  United  States  for 
the  personal  injury  c  r  the  damages 
claimed. 

(b)  Death.  In  suppt  irt  of  a  claim  based 
on  death,  the  claimaj  it  may  be  required 
to  siibmit  the  following  evidence  or 
information: 

(1)  An  authenticate  »d  death  certificate 
or  other  competent  e  indence  showing 
cause  of  death,  date  ( »f  death,  and  age  of 
the  decedent 

(2)  Decedent's  employment  or 
occupation  at  the  tine  of  death, 
including  his  or  her  i  nonthly  or  yearly 
salary  or  earnings  (if  any),  and  the 
duration  of  his  or  her  last  employment 
or  occupation. 

(3)  Full  name,  add]  ess,  birth  date, 
kinship  and  marital  i  tatus  of  the 
decedent's  survivors]  including 
identification  of  those  survivors  who 
were  dependent  for  s(upport  upon  the 
decedent  at  the  time  of  his  or  her  death. 

(4)  Degree  of  suppqit  afforded  by  die 
decedent  to  each  survivor  dependent 
upon  him  or  her  for  ^pport  at  the  time 
of  his  or  her  death. 

(3)  Decedent's  general  physical  and 
mental  condition  before  his  or  her 
death. 

(6)  Itemized  bills  &|r  medical  and 
burial  expenses  incurred  by  reason  of 
the  incident  causing  death,  or  itemized 
receipts  of  payment  f  }r  such  expenses. 

(7)  If  damages  for  p  ain  and  suffering 
prior  to  death  are  clai  med,  a  physician's 
detailed  statement  specifying  the 
injuries  suffered,  dur  lUon  of  pain  and 
suffering,  any  drugs  i  dministered  for 
pain,  and  the  decedei  it's  physical 
condition  in  the  intei  val  between  injur}' 
and  death. 

(8)  Any  other  evid«  nee  or  information 
which  may  have  a  be  iring  on  either  the 
responsibility  of  the  1  Jnited  States  for 
the  death  or  damages  claimed. 

(c)  Property  damag  ?s.  In  support  of  a 
claim  for  injury  to  or  oss  of  property, 
real  or  personal,  the  c  laimant  may  be 
required  to  submit  thp  following 
evidence  or  information  with  respect  to 
each  item  of  property : 

(1)  Proof  of  owners  lip. 

(2)  A  detailed  stateinent  of  the  amount 
claimed. 

(3)  An  itemized  rec  Jipt  of  payment  for 
necessary  repairs  or  i  emized  written 
estimates  of  the  cost  <  f  such  repairs. 


(4)  A  statement  listing  date  of 
purchase,  purchase  price,  and  salvage 
value  where  repair  is  not  economical. 

(5)  Any  other  evidence  or  information 
which  may  have  a  bearing  on  either  the 
responsibility  of  the  United  States  for 
the  injury  to  or  loss  of  property  or  the 
damages  claimed. 

§  15.6    Administrative  action. 

(a)  Investigation.  When  an 
organizational  unit  learns  of  an  incident 
that  reasonably  can  be  expected  to  result 
in  an  allegation  of  harm  caused  to  an 
individual  or  organization  by  an  alleged 
negligent  act  or  omission  by  an 
employee  of  that  organizational  unit  or 
when  it  learns  of  an  administrative 
claim  or  of  Utigation  alleging  such  harm, 
it  has  the  responsibihty  to  fully 
investigate  the  incident  and  to  take  all 
actions  necessary  to  preserve  all 
relevant  documents  and  other  evidence. 
Each  organizational  unit  should 
institute  appropriate  procedures  to 
ensure  that  notification  of  such 
incidents  are  reported  to  the  office 
responsible  for  ensuring  that  evidence  is 
preserved  and  investigation  undertaken. 

(b)  Notification.  Upon  receipt  of  an 
administrative  claim  imder  the  Act  or  of 
notice  of  Utigation  seeking  damages  for 
an  alleged  negligent  act  or  omission  of 
an  employee  of  the  Department  acting 
within  the  scope  of  his  or  her 
employment,  the  Office  of  the  Solicitor 
shall  notify  the  organizational  unit 
responsible  for  the  activity  which  gave 
rise  to  the  claim  or  litigation  and  shall 
provide  a  copy  of  the  administrative 
claim  or  the  complaint  filed  in  the 
litigation. 

(c)  Administrative  Report.  (1)  Upon 
receiving  notification  of  an 
administrative  claim  or  Utigation,  the 
organizational  unit  or  units  involved  in 
the  circumstances  of  the  claim  or 
litigation  shall  be  responsible  for 
preparing  an  Administrative  Report  and 
forwarding  it  to  the  Office  of  the 
Solicitor  in  a  timely  manner.  The 
Administrative  Report  shaU  be  in  the 
form  of  a  single  memorandiun  in 
narrative  form  with  attachments.  It 
should  contain  all  of  the  following 
elements,  unless  permission  is  obtained 
fi-om  the  Office  of  the  Solicitor  to 
dispense  with  a  particular  element: 

(i)  A  brief  explanation  of  the 
organization  and  operation  of  the 
program  involved  including  statutory 
authority  and  appUcable  regulations; 

(ii)  A  complete  description  of  the 
events  which  gave  rise  to  the  claim  or 
litigation,  including  a  specific  response 
to  every  allegation  in  the  claim  or 
litigation; 

(iii)  Any  information  available 
regarding  the  questions  of  whether  the 


claimant  or  plaintiff  actually  suffered 
the  harm  alleged  in  the  claim  or 
litigation  and  what  individual  or 
organization  caused  any  harm  which 
appears  to  have  occurred; 

(iv)  Any  information  available 
regarding  the  damages  claimed; 

(v)  Any  policy  reasons  which  the 
organizational  unit  wishes  to  advance 
for  or  against  settlement  of  the  claim  or 
litigation;  and 

(vi)  Details  of  any  claims  the 
Department  may  have  against  the 
claimant  or  plaintiff,  whether  or  not 
they  appear  to  be  related  to  the  subject 
matter  of  the  claim  or  litigation. 

(2)  A  copy  of  all  documents  relevant 
to  the  issues  involved  in  the  claim  or 
litigation  should  be  attached  to  each 
copy  of  the  Administrative  Report. 
Original  records  should  not  be 
forwarded  to  the  Office  of  the  SoUcitor 
unless  specifically  requested.  They 
should  be  preserved,  however  and 
remain  available  for  Utigation  if 
necessary. 

(3)  Organizational  units  should  ensure 
that  all  Administrative  Reports  are 
either  prepared  or  reviewed  by  an 
official  of  the  organizational  unit  who 
was  not  personally  involved  in  the 
incident  in  question  prior  to  filing  of  the 
claim  or  suit. 

(d)  Utigation.  During  the  course  of 
any  Utigation,  organizational  units  are 
responsible  for  providing  assistance  to 
the  Office  of  the  Solicitor  in  responding 
to  discovery  requests  such  as 
interrogatories  and  requests  to  produce 
documents,  for  providing  assistance  in 
analyzing  factual  and  program  issues, 
for  providing  witnesses  for  depositions 
and  trials,  and  for  assistance  in 
producing  affidavits  and  exhibits  for  use 
in  the  litigation. 

§  1 5.7    Determination  of  ciaJms. 

(a)  Authority  to  consider,  ascertain, 
adjust,  determine,  compromise  and 
settle  claims.  The  Counsel  for  Claims 
shall  have  the  authority  to  consider, 
ascertain,  adjust,  determine, 
compromise  and  settle  claims  pursuant 
to  the  Federal  Tort  Claims  Act  which 
involve  an  alleged  negUgent  or  wrongful 
act  or  omission  of  an  employee  whose 
official  duty  station  is  the  Departrnent's 
national  office  in  Washington,  DC,  or 
which  exceed  $25,000  in  amount,  or 
which  involve  a  new  precedent,  a  new 
point  of  law.  or  a  question  of  policy. 
Regional  SoUcitors  and  the  Associate 
jlegional  SoUcitors  are  authorized  to 
consider,  ascertain,  adjust,  determine, 
compromise  and  settle,  claims  arising  in 
their  respective  jurisdictions  pursuant 
to  the  Federal  Tort  Claims  Act  which  do 
not  exceed  $25,000  in  amount  and 
which  do  not  involve  a  new  precedent. 


new  point  of  law,  or  a  question  of 
policy. 

(b)  Payment  Any  award,  compromise, 
or  settiement  in  the  amount  of  $2,500  or 
less  made  pursuant  to  this  section  shall 
be  paid  by  the  Secretarj'  of  Labor  out  of 
appropriatJMis  available  to  the 
Department.  Payment  of  an  award, 
compromise,  or  settlement  in  an  amount 
in  excess  of  $2,500  made  pursuant  to 
this  subpart  shaU  be  made  in 
accordance  with  28  CFR  14.10. 
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§  15.8    Relerrai  to  Department  o4  Justice. 

An  award,  compromise  or  settlement 
of  a  claim  under  §  2672  title  28.  United 
States  Code,  and  this  subpart,  in  excess 
of  $25,000  may  be  effected  only  with  the 
prior  vmtten  approval  of  the  Attorney 
General  or  his  designee.  For  the  purpose 
of  this  subpart,  a  principal  claim  and 
any  derivative  or  subrogated  claim  shall 
be  treated  as  a  single  claim. 

§15.9    Final  denial  of  claim. 

Final  denial  of  an  administrative 
claim  under  this  subpart  shall  be  in 
writing,  and  notification  of  denial  shall 
be  sent  to  the  claimant,  or  his  or  her 
attorney  or  legal  representative  by 
certified  or  registered  mail.  The 
notification  of  final  denial  shall  include 
a  statement  of  the  reasons  for  the  denial 
and  shaU  include  a  statement  that,  if  the 
claimant  is  dissatisfied  with  the 
Department's  action,  he  or  she  may  file 
suit  in  an  appropriate  U.S.  District  Court 
not  later  than  6  months  after  the  date  of 
mailing  of  the  notification. 

§  1 5. 10    Action  on  approved  claim. 

(a)  Payment.  Payment  of  a  claim 
approved  imder  this  subpart  is 
contingent  upon  claimant's  execution  of 
a  "Voucher  for  Payment  Under  Federal 
Tort  Claims  Act,"  Standard  Form  1 145. 
When  a  claimant  is  represented  by  an 
attorney,  the  voucher  for  payment  shall 
designate  both  the  claimant  and  his  or 
her  attorney  as  payees,  and  the  check 
shall  be  deUvered  to  the  attorney  whose 
address  shall  appear  on  the  voucher. 

(b)  Acceptance.  Acceptance  by  the 
claimant,  or  his  or  her  agent  or  legal 
representative,  of  an  aweird, 
compromise,  or  settlement  under  §  2672 
or  §  2677  of  title  28.  U.S.C,  is  final  and 
conclusive  on  the  claimant,  his  or  her 
agent  or  legal  representative,  and  any 
other  person  on  whose  behalf  or  for 
whose  benefit  the  claim  has  been 
presented  and  constitutes  a  complete 
release  of  any  claim  against  the  United 
States  and  against  any  office  or 
employee  of  the  Government  whose  act 
or  omission  gave  rise  to  the  rlaim  by 
reason  of  the  same  subject  matter. 


Subpart  B— Claims  Under  the  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964 

§15.11    General  provisions. 

(a)  Scope  and  purpose.  This  subpart 
applies  to  all  claims  filed  by  or  on 
behalf  of  employees  of  the  Department 
for  loss  of  or  damage  to  personal 
property  incident  to  their  service  with 
the  Department  under  the  MiUtary 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964.  (hereinafter  referred 
to  as  the  Act).  A  claim  must  be 
substantiated  and  the  pjossession  of  the 
property  determined  to  be  reasonable, 
useful  or  proper. 

(b)  Payment  The  maximum  amount 
that  can  be  paid  for  any  claim  under  the 
Act  is  $40,000  and  property  may  be 
replaced  in  kind  at  the  option  of  the 
Government. 

(c)  Policy.  The  Department  is  not  an 
insurer  and  does  not  underwrite  all 
personal  property  losses  that  an 
employee  may  sustain.  Employees  are 
encouraged  to  carry  private  insurance  to 
the  maximum  extent  practicable  to 
avoid  losses  which  may  not  be 
recoverable  from  the  Department.  The 
procedure  set  forth  in  this  subpart  are 
designed  to  enable  the  claimant  to 
obtain  the  proper  amount  of 
compensation  for  the  loss  or  damage. 
Failure  of  claimant  to  comply  with  thee 
procedures  may  reduce  or  preclude 
payment  of  the  claim  under  this 

■  subpart. 

§15.12    Filing  of  claims. 

(a)  Who  may  file.  (1)  A  claim  may  be 
made  pursuant  to  this  subpart  by  an 
employee  or  by  a  spouse  or  authorized 
agent,  or  legal  representative  on  behalf 
of  the  employee.  If  the  employee  is 
deceased,  the  claim  may  be  filed  by  a 
survivor  in  tlie  following  order  of 
preference:  spouse,  children,  parent, 
brother  or  sister  or  the  authorized  agent 
or  legal  representative  of  such  person  or 
persons. 

(2)  A  claim  may  not  be  made 
hereunder  by  or  for  the  benefit  of  a 
subrogee,  assignee,  conditional  vendor 
or  other  third  party. 

(b)  WTjere  to  file.  A  claim  hereunder 
must  be  presented  in  writing.  If  the 
claimant's  official  duty  station  is  at  the 
Department's  national  office  in 
Washington,  DC,  or  if  the  claim  is  for  an 
amount  in  excess  of  $25,000,  the  claim 
should  be  filed  with  the  Counsel  for 
Claims.  Office  of  the  SoUcitor  of  Labor, 
U.S.  Department  of  Labor,  Suite  S4325, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  hi  all  other 
cases  the  claimant  shall  address  the 
claim  to  the  regional  or  branch  office  of 


the  Solicitor  of  Labor  ser\icing  the 
claimant's  official  duty  station. 

(c)  Evidence  required.  The  claimant  is 
responsible  for  substantiating 
ounership  or  possession,  the  facts 
surrounding  the  loss  or  damage,  and  the 
value  of  the  property.  Any  claim  filed 
hereunder  must  be  accompanied  by  the 
following: 

(1)  A  written  statement,  signed  by  the 
claimant  or  his  or  her  authorized  agent, 
setting  forth  the  circumstances  under 
which  the  damage  or  loss  occurred.  This 
statement  shall  also  include: 

(i)  A  description  of  the  tj-pe,  design, 
model  number  or  other  identification  of 
the  property. 

(ii)  The  date  of  purchase  or 
acquisition  and  the  original  cost  of  the 
property. 

(iii)  The  location  of  the  property  when 
the  loss  or  damage  occurred. 

(iv)  The  value  of  the  property  when 
lost  or  damaged. 

(v)  The  actual  or  estimated  cost  of  the 
repair  of  any  damaged  item. 

(vi)  The  purpose  of  and  authority  for 
travel,  if  the  loss  or  damage  occurred 
incident  to  transportation  or  to  the  use 
of  a  motor  vehicle. 

(vii)  Any  and  aU  available  information 
as  to  the  party  respwnsible  for  the  loss 
or  damage,  if  such  party  is  someone 
other  than  the  claimant,  and  all 
information  as  to  insurance  contracts, 
whether  held  by  the  claimant  or  by  the 
party  responsible. 

(2)  Copies  of  aU  available  and 
appropriate  documents  such  as  bills  of 
sale,  estimates  of  repairs,  or  travel 
orders.  In  the  case  of  an  automobile,  the 
claimant  must  file  two  estimates  of 
repair  or  a  certified  paid  biU  showing 
the  damage  incurred  and  the  cost  of  all 
parts,  labor  and  other  items  necessary  to 
the  repair  of  the  vehicle  or  a  statement 
from  an  authorized  dealer  or  repair 
garage  shovkring  that  the  cost  of  such 
repairs  exceeds  the  value  of  the  vehicle. 

(3)  A  copy  of  the  power  of  attorney  or 
other  authorization  if  the  claim  is  filed 
by  someone  other  than  the  employee. 

(4)  A  statement  fi-om  the  employee's 
immediate  supervisor  confirming  that 
possession  of  the  property  was 
reasonable,  useful  or  proper  under  the 
circumstances  and  that  the  damage  or 
loss  was  incident  to  service. 

(d)  Time  limitations.  A  claim  under 
this  part  may  be  allowed  only  if  it  is 
filed  in  vmting  within  2  years  after 
accrual  of  the  claim.  For  the  purpose  of 
this  part,  a  claim  accrues  at  the  later  of: 

(1)  the  time  of  the  accident  or  incident 
causing  the  loss  or  damage. 

(2)  such  time  as  the  loss  or  damage 
should  have  been  discovered  by  the 
claimant  by  the  exercise  of  due 
diligence  <» 
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§15.13    Allowable  clai^ns. 
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the  circumstances; 

(3)  The  claim  is 
proper  and  convincii^ 

(b)  Claims  which 
allowable  under  this 
be  disallowed  solely 
claimant  was  not  the 
property  for  which 

(c)  Subject  to  the  ccjndit 
paragraph  (a)  of  this 
other  provisions  of 
claim  for  damage  to, 
property  incident  to 
Department  may  be  c{)nsi 
allowed.  For  the 
this  part,  an  altemati 
which  an  employee 
pursuant  to  an  approved 
agreement  shall  be  ccpisi 
official  duty  station 
examples  of  the  prindipal 
claims  which  may  be 
examples  are  not  exc 
types  of  claims  may 
hereinafter  excluded: 

(1)  Property  or  dan  age 
other  authorized  pi 
allowable  for  damage 
property  arising 
hurricane,  other  natural 
or  other  unusual 
property  is  located  at 

(i)  Quarters  within 
District  of  Columbia 
to  the  claimant  or 
kind  by  the  United 

(ii)  Quarters  outsi 
the  District  of  Columfcia 
occupied  by  the  claii«ant 
not  they  were  assi; 
provided  in  kind  by 
except  when  the  claiiiant 
employee  who  is  a 


beiallowed  only  if  the 
being  used 
th  the  Department 


OSS  was  not  caused 
negligent  or 
of  the 
;ent,  the  members 
his  or  her  private 
to  be  applied  is 
under  the 

if  the  property  lost 
c  liantity  and  the 
qetermined  to  have 
or  proper  under 
aHd 

substantiated  by 
evidence, 
otherwise 
ubpart  shall  not 
tecause  the 
egal  owmer  of  the 
I  thfe  claim  is  made, 
ions  in 
siection  and  the 
s  subpart, any 
loss,  of  personal 
^rvice  witli  the 
dered  and 
of  subpart  B  of 
work  location  at 
performing  duties 
Flexiplace 
dered  an 
he  following  are 

types  of 
allowed,  but  these 
usive  and  other 
qe  allowed,  unless 


purpose 


ire' 


II. 


lac  es 


in  quarters  or 
.  Claims  may  be 
to,  or  loss  of, 
fromlfire,  flood, 

disaster,  theft, 
occxlrrence,  while  such 

he  50  States  or  the 
1  lat  were  assigned 
ottierwise  provided  in 
or 
the  50  States  and 
that  were 

whether  or 
or  otherwise 
United  States, 
is  a  civilian 
inhabitant;  or 


Si  ates; 
id; 


igned 
tiei 


lo:al 


(iii)  Any  warehouse,  office,  working 
area  or  other  place  (except  quarters) 
authorized  or  apparently  authorized  for 
the  reception  or  storage  of  property. 

(2)  Transportation  or  travel  losses. 
Claims  may  be  allowed  for  damage  to, 
or  loss  of,  property  incident  to 
transportation  or  storage  pursuant  to 
order  or  in  connection  with  travel  under 
orders,  including  property  in  the 
custody  of  a  carrier,  an  agent  or  agency 
of  the  Government,  or  the  claimant. 

(3)  Mobile  homes.  Claims  may  be 
allowed  for  damage  to,  or  loss  of^mobile 
homes  and  their  contents  under  the 
provisions  of  paragraph  (c)(2)  of  this 
section.  Claims  for  structural  damage  to 
mobile  homes,  other  than  that  caused  by 
collision,  and  damage  to  contents  of 
mobile  homes  resulting  from  such 
structural  damage,  must  contain 
conclusive  evidence  that  the  damage 
was  not  caused  by  structural  deficiency 
of  the  mobile  home  and  that  it  was  not 
overloaded.  Claims  for  damage  to,  or 
loss  of,  tires  mounted  on  mobile  homes 
will  not  be  allowed,  except  in  cases  of 
collision,  theft  or  vandalism. 

(4)  Enemy  action  or  public  service. 
Claims  may  be  allowed  for  damage  to, 
or  loss  of,  property  as  a  direct 
consequence  of: 

(i)  Enemy  action  or  threat  thereof,  or 
combat,  guerilla,  brigandage,  or  other 
belligerent  activity,  or  unjust 
confiscation  by  a  foreign  power  or  its 
nationals. 

(ii)  Action  by  the  claimant  to  quiet  a 
civil  disturbance  or  to  alleviate  a  public 
disaster. 

(iii)  Efforts  by  the  claimant  to  save 
human  life  or  Government  property. 

(5)  Property  used  for  the  benefit  of  the 
Government.  Claims  may  be  allowed  for 
damage  to,  or  loss,  of  property  when 
used  for  the  benefit  of  the  Government 
at  the  request  of,  or  with  the  knowledge 
and  consent  of  superior  authority. 

(6)  Clothing  and  accessories.  Claims 
may  be  allowed  for  damage  to,  or  loss, 
of  property  when  used  for  damage  to  or 
loss  of,  clothing  and  accessories 
customarily  worn  on  the  person,  such  as 
eyeglasses,  hearing  aids,  or  dentures. 

(7)  Expenses  incident  to  repair. 
Claimants  may  be  reimbursed  for  the 
payment  of  any  sales  tax  incurred  in 
connection  with  repairs  to  an  item.  The 
costs  of  obtaining  estimates  of  repair 
(subject  to  the  limitations  set  forth  in 

§  15, 14(c))  are  also  allowable. 

§  15.14    Restrictions  on  certain  claims. 

Claims  of  the  type  described  in  this 
section  are  only  alloivable  subject  to  the 
restrictions  noted: 

(a)  Money  or  currency.  Claims  may  be 
allowed  for  loss  of  money  or  currency 
(which  includes  coin  collections)  only 


when  lost  incident  to  fire,  flood, 
hurricane,  other  natiural  disaster,  or  by 
theft  from  quarters  (as  limited  by 
§  15.13(c)(1)).  In  incidents  of  theft  from 
quarters,  it  must  be  conclusively  shown 
that  the  quarters  were  locked  at  the  time 
of  the  theft.  Reimbursement  for  loss  of 
money  or  currency  is  limited  to  an    - 
amount  which  is  determined  to  have 
been  reasonable  for  the  claimant  to  have 
had  in  his  or  her  possession  at  the  time 
of  the  loss. 

(b)  Government  property.  Claims  may 
only  be  allowed  for  property  owned  by 
the  United  States  for  which  the  claimant 
is  financially  responsible  to  an  agency 
of  the  Government  other  than  the 
Department. 

(c)  Estimate  fees.  Claims  may  include 
fees  paid.to  obtain  estimates  of  repairs  - 
only  when  it  is  clear  that  an  estimate 
could  not  have  been  obtained  without 
paying  a  fee.  In  that  case,  the  fee  may 
be  allowed  only  in  an  amomit 
determined  to  be  reasonable  in  relation 
to  the  value  of  the  property  or  the  cost 
of  the  repairs. 

(d)  Automobiles  and  other  motor 
vehicles.  Claims  may  only  be  allowed 
for  damage  to,  or  loss  of  automobiles 
and  other  motor  vehicles  if: 

(1)  Such  motor  vehicles  were  required 
to  be  used  for  official  Government 
business  (official  Government  business, 
as  used  here,  does  not  include  travel,  or 
parking  incident  thereto,  between 
quarters  and  office,  or  use  of  vehicles  for 
the  convenience  of  the  owner.  However, 
it  does  include  travel,  and  parking 
incident  thereto,  between  quarters  and 
an  assigned  place  of  duty  specifically 
authorized  by  the  employee's  supervisor 
as  being  more  advantageous  to  the 
Government,);  or 

(2)  Shipment  of  such  motor  vehicles 
was  being  furnished  or  provided  by  the 
Government,  subject  to  the  provisions  of 
§15.16. 

(e)  Computers  and  electronics.  Claims 
may  be  allowed  for  loss  of,  or  damage  . 
to.  cellular  phones,  fax  machines, 
computers  and  related  hardware  and 
software  only  when  lost  or  damaged 
incident  to  fire,  flood,  hurricane,  other 
natural  disaster,  or  by  theft  from 
quarters  (as  fimited  by  §  15.13((c)(l))  or 
unless  it  is  being  shipped  as  a  part  of 

a  change  of  duty  station  paid  for  by  the 
Department.  In  incidents  of  theft  from 
quarters,  it  must  be  conclusively  shown 
that  the  quarters  were  locked  at  the  time 
of  the  theft. 

§  15.15    Unallowable  claims. 

Claims  are  no\  allowable  for  the 
following: 

(a)  Unassigned  quarters  in  United 
States.  Property  loss  or  damage  in 
quarters  occupied  by  the  claimant 
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Within  the  50  States  or  the  District  of 
Columbia  that  were  not  assigned  to  him 
or  otherwise  provided  in  kind  by  the 
United  States. 

(b)  Business  property.  Property  used 
for  business  or  profit. 

(c)  Unserviceable  property.  VVomout  - 
or  unserviceable  property. 

(d)  Ulegal  possession.  Property 
acquired,  possessed  or  transferred  in 
violation  of  the  law  or  in  violation  of 
applicabie  regulations  or  directives. 

(e)  Articles  of  extraordinary  value. 
Valuable  articles,  such  as  cameras, 
watches,  jewelry,  furs  or  other  articles  of 
extraordinary  value.  This  prohibition 
does  not  apply  to  articles  in  the 
personal  custody  of  the  claimant  or 
articles  properly  checked,  if  reasonable 
protection  or  security  measures  have 
been  taken  by  claimant. 

(f)  Intangible  property.  Lossof 
property  that  has  no  extrinsic  and 
marketable  value  but  is  merely 
representative  or  evidence  of  value, 
such  as  non-negotiable  stock 
certificates,  promissory  notes,  bonds, 
bills  of  lading,  warehouse  receipts, 
insurance  policies,  baggage  checks,  and 
bank  books,  is  not  compensable.  Loss  of 
a  thesis,  or  other  simtUr  item,  is 
compensable  only  to  the  extent  of  the 
out-of-pocket  expenses  incurred  by  the 
claimant  in  preparing  the  item  such  as 
the  cost  of  the  paper  or  other  materials. 
No  compensation  is  authorized  for  the 
time  spent  by  the  claimant  in  its 
preparation  or  for  supposed  literary 
vajue. 

(g)  Incidental  expenses  and 
consequential  damages.  The  Act  and 
this  subpart  authorize  pajTnent  for  loss 
of  or  damage  to  personal  property  only. 
E.xcept  as  provided  in  §  15.13(c)(7). 
consequential  damages  or  other  types  of 
loss  or  incidental  expenses  (such  as  loss" 
of  use,  interest,  cjurjing  charges,  cost  of 
lodging  or  food  while  awaiting  arrival  of 
shipment,  attorney  fees,  telephone  calls, 
cost  of  transporting  claimant  or  family 
members,  inconvenience,  time  spent  in 
preparation  of  claim,  or  cost  of 
insurance  premiums)  are  not 
compensable. 

(h)  Real  property.  Damage  to  real 
property  is  not  compensable.  In 
deterrriining  whether  an  item  is 
considered  to  be  an  item  of  personal 
property,  as  opposed  to  real  property, 
normally,  any  movable  item  is 
considered  personal  property  even  if 
physically  joined  to  the  land. 

(i)  Commercial  property.  Articles 
acquired  or  held  for  sale  or  disposition 
by  other  commercial  transactions  on 
more  than  an  occasional  basis,  or  for  use 
in  a  private  profession  or  business 
enterprise. 


())  Commercial  storage.  Property 
stored  at  a  commercial  facility  for  the 
convenience  of  the  claimant  and  at  his 
or  her  expense. 

(k)  Mininmm  amount.  Loss  or  damage 
amounting  to  less  than  S25. 

§15.16    Claims  involving  carriers  or 
insurers. 

In  the  event  the  property  which  is  the 
subject  of  the  claim  was  lost  or  damaged 
while  in  the  possessifm  of  a  commercial 
carrier  or  was  insured,  the  following 
procedures  will  apply: 

(a)  Whenever  property  is  damaged, 
lost  or  destroyed  while  being  shipped 
pursuant  to  authorized  travel  orders,  the 
ovmer  must  file  a  written  claim  for 
reimbursement  with  the  last  commercial 
carrier  known  or  believed  to  have 
handled  the  goods,  or  the  carrier  known 
to  be  in  possession  of  the  property  when 
the  damage  or  loss  occurred,  according 
to  the  terms  of  its  bill  of  lading  or 
contract,  before  submitting  a  claim 
against  the  Government  under  this 
subpart.    - 

(b)  Whenever  property  is  damaged, 
lost  or  destroyed  incident  to  the 
claimant's  service  and  is  insured  ia 
whole  or  in  part,  the  claimant  must 
make  demarid  in  writing  against  the 
insurer  for  reimbursement  under  the 
terms  and  conditions  of  the  insurance 
coverage,  prior  to  the  filing  of  the  claim 
against  the  Government. 

(c)  Failure  to  make  a  demand  on  a 
carrier  or  insurer  or  to  make  all 
reasonable  efforts  to  protect  and 
prosecute  rights  available  against  a 
carrier  or  insurer  and  to  collect  the 
amount  recoverable  bom  the  carrier  or 
insurer  may  result  in  reducing  the 
amount  recoverable  from  the 
Goverrunent  by  the  maximum  amount 
which  would  have  l)een  reco\'erable 
from  the  carrier  or  insurer  had  the  claim 
been  timely  or  diligently  prosecuted. 
However,  no  deduction  will  be  made 
where  the  circumstances  of  the 
claimant's  ser\'ice  preclude  reasonable 
filing  of  such  a  claim  or  diligent 
prosecution,  or  the  evidence  indicates  a 
demand  was  impracticable  or  would 
have  been  unavailing. 

(d)  Following  the  submission  of  the 
claim  against  the  carrier  or  insurer,  the 
claimant  may  immediately  submit  his 
claim  against  the  Government  in 
accordance  with  the  provisions  of  this 
subpart,  without  waiting  until  either 
final  approval  or  denial  of  the  claim  is 
made  by  the  carrier  or  insurer. 

(1)  Upon  submitting  his  or  her  claim, 
the  claimant  shall  certify  in  his  claim 
that  he  or  she  has  or  has  not  gained  any 
recovery  from  a  carrier  or  insurer,  and 
enclose  all  correspondence  pertinent 
thereto. 


(2)  If  final  action  has  not  been  taken 
by  the  carrier  or  insurer  on  the  claim, 
the  claimant  shall  immediately  notify 
them  to  address  all  correspondence  in 
regard  to  the  claim  to  the  appropriate 
Office  of  the  Solicitor  of  Labor. 

(3)  The  claimant  shall  advise  the 
appropriate  Office  of  the  Solicitor  of  any 
action  taken  by  the  carrier  or  insurer  on 
the  claim  and.  upon  request,  shall 
furnish  all  correspondence,  documents, 
and  other  evidence  pertinent  to  the 
matter. 

(e)  The  claimant  shall  assign  to  the 
United  States,  to  the  extent  of  any 
payment  on  the  claim  accepted  by  him 
or  her,  all  rights,  title  and  mterest  in  any 
claim  he  or  she  may  have  against  any 
carrier,  insurer,  or  other  party  arising 
out  of  the  incident  on  which  the  claim 
against  the  United  States  is  based.  After 
payment  of  the  claim  by  the  United 
States,  the  claimant  shall,  upon  receipt 
of  any  payment  bom  a  carrier  or  insurer, 
pay  the  proceeds  to  the  United  States  to 
the  extent  of  the  payment  received  by 
him  or  her  from  the  United  States. 

(f)  Where  a  claimant  recovers  for  the 
loss  from  the  carrier  or  insurer  before 
his  or  her  claim  under  this  subpart  is 
settled,  the  amount  or  recovery  shall  be 
applied  to  the  claim  as  follows: 

(1 )  When  the  amount  recovered  from 
a  carrier,  insurer,  ot  other  third  party  is 
greater  than  or  equal  to  the  claimant's 
total  loss  as  determined  under  this  part, 
no  compensation  is  allowable  under  this 
subpart. 

(2)  When  the  amount  recovered  is  less 
than  such  total  loss,  the  allowable 
amount  is  determined  by  deducting  the 
recovery  bom  the  amount  of  such  total 
loss. 

(3)  For  this  purpose,  the  claimant's 
total  loss  is  to  be  determined  without 
regard  to  the  maximum  payment 
limitations  set  forth  in  §  15. 11. However, 
if  the  resulting  amount,  after  making 
this  deduction,  exceeds  the  maximum 
payment  limitations,  the  claimant  shall 
be  allowed  only  the  maximum  amount 
set  forth  in  §15.11. 

§  1 5. 1 7    Claims  procedu  res. 

(a)  Award.  The  Coi|nsel  for  Claims.- 
the  Regional  SoUcitors,  and  the 
Associate  Regional  Solicitors  are 
authorized  to  consider,  ascertain,  adjust, 
determine,  compromise  and  settle 
claims  filed  under  this  subpart  that 
arose  within  their  respective 
jurisdictions,  except  that  any  claim  foi 
an  amount  in  excess  of  S25,000  shall  fall 
wathin  the  exclusive  jurisdiction  of  the 
Counsel  for  Claims. 
■  (b)  Form  of  claim.  Any  writing 
received  by  the  Office  of  the  Solicitor 
within  the  time  Umits  set  forth  in 
§  15.12(d)  will  be  accepted  and 
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§15.19    Attorney  fees. 

No  more  than  10  per  centum  of  the 
amount  paid  in  settlement  of  each 
individual  claim  submitted  and  settled 
under  this  subpart  shall  be  paid  or 
delivered  to  or  received  by  any  agent  or 
attorney  on  account  of  services  rendered 
in  connection  with  that  claim. 

§15.20    Reconsideration. 

(a)  Deciding  official.  While  there  is  no 
appeal  from  the  decision  of  the  deciding 
official  in  regard  to  claims  under  the 
Act,  the  deciding  official  may  always 
reconsider  his  or  her  determination  of  a 
claim. 

(b)  Claimant.  A  claimant  may  request 
reconsideration  from  the  deciding 
official  by  directing  a  uritten  request  for 
reconsideration  to  the  deciding  official 
within  180  days  of  the  date  of  the 
original  determination.  The  claimant 
must  clearly  state  the  factual  or  legal 
basis  upon  which  he  or  she  rests  the 
request  for  a  more  favorable 
determination. 

(c)  Notification.  The  determination 
upon  the  reconsideration  will  be 
provided  to  the  claimant  in  writing  by 
the  deciding  official. 

Subpart  C — Claims  Arising  Out  of  the 
Operation  of  ttie  Job  Corps 

§  1 5.30    Scope  and  purpose. 

(a)  The  purpose  of  this  subpart  is  to 
set  forth  regulations  relating  to  claims 
for  damage  to  persons  or  property 
arising  out  of  the  operation  of  Job  Corps 
which  the  Secretary  of  Labor  finds  to  be 
a  proper  charge  against  the  United 
States  but  which  are  not  cognizable 
under  the  Federal  Tort  Claims  Act. 

(b)  This  subpart  further  amplifies  the 
regulatory  provisions  set  forth  in  20  CFR 
638.526(b)  regarding  such  claims. 

§15.31    Allowable  Claims. 

(a)(1)  A  claim  for  damage  to  persons 
or  property  arising  out  of  an  act  or 
omission  of  a  student  enrolled  in  the  Job 
Corps  may  be  considered  pursuant  to 
§  436(b)  of  the  Job  Training  Partnership 
Act  (29  U.S.C.  1706(b)): 

(i)  If  the  act  or  omission  which  gave 
rise  to  the  claim  took  place  at  the  center 


to  which  the  student  involved  was 
assigned,  or  ~ 

(ii)  If  the  student  involved  was  not 
within  the  geographical  limits  of  his 
hometown  and  was  within  100  miles  of 
the  center  to  which  he  or  she  was 
assigned,  or  while  he  or  she  was  on 
authorized  travel  to  or  from  the  center. 

(2)  The  claim  may  be  paid  if  the 
deciding  official,  in  his  or  her 
discretion,  finds  the  claim  to  be  a  proper 
charge  against  the  United  States 
resulting  from  an  act  or  omission  of  a 
student  enrolled  in  the  Job  Corps. 

(b)  A  claim  for  damage  to  person  or 
property  hereunder  may  not  be  paid  if 
the  claim  is  cognizable  luider  the 
Federal  Tort  Claims  Act  (28  U.S.C. 
2677). 

(c)  A  claim  for  damage  to  person  or 
property  may  be  adjusted  and  settled 
hereunder  in  an  amount  not  exceeding 
S1500. 

§15;32    Claim  procedures 

(a)  Claim.  A  claim  under  this  subpart" 
must  be  in  writing  and  signed  by  the 
claimant  or  by  an  authorized 
representative.  It  must  be  received  by 
the  Office  of  the  Solicitor  vs-ithin  two 
years  of  the  date  upon  which  the  claim 
accrued. 

(b)  Award.  The  Regional  Solicitors 
and  Associate  Regional  Solicitors  are 
authorized  to  consider,  ascertain,  adjust, 
determine,  compromise  and  settle 
claims  JRled  under  this  subpart  that 
arose  within  their  respective 
jurisdictions. 

(c)  Notification.  The  determination 
upon  the  claim  shall  be  provided  lo  the 
claimant  in  writing  by  the  deciding 
official. 

(d)  Reconsideration.  Reconsideration 
of  a  determination  under  this  subpart 
shall  be  available  pursuant  to  the 
procedures  and  hmitations  set  forth  in 
§15.20. 

Signed  at  Washington.  DC,  ih'.s  Hlh  day  of 
July  1994. 
Robert  B.  Reich, 
Secretary  of  Labor. 
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TRANSPORTATION 


Federal  Highway  4dniinistration 

23  CFR  Parts  420  ind  511 
[FHWA  Docket  Na  9^18} 
RIN  2125-AD21 

State  Plarming  amj  Research  Program 
Administration 

AGENCY:  Federal  Hkhway 
Administration  (FIfVVA).  DOT. 
ACTK5W:  Final  rule. 


restructuring  of  the 


Federal-aid  highwa  y  program  due  to 
enactment  of  the  In  termodal  Surface 
Transportation  Effi  aency  Act  (ISTEA) 
of  1991  (Pub.  L.  lO:  1-240.  105  Stat. 
1914).  regulations  I  jr  the  administration 
and  management  o  activities 
undertaken  with  Fl  [WA  planning  and 
research  funds  are  i  ipdated  to  reflect  the 
revised  sources  of,  md  activities  eligible 
for.  such  funds.  In  i  iddition,  the  ISTEA 
allows  the  States  m  ore  flexibihty  in 
managing  and  dire<  ting  federally 
funded  research,  de  velopment,  and 
technology  transfer  (RD&T)  activities. 
This  final  rule  inch  ides  the  ISTEA 
revisions  and  grant  i  States  this  greater 
responsibihty  and  lexibility  for  the 
management  and  o'  ^ersight  of  their 
RD&T  initiatives  fu  ided  with  FHWA 
planning  and  reseai  ch  funds. 
EFFECTIVE  DATE:  Th  9  nils  is  effective  on 
August  22,  1994. 

FOR  FURTHER  INFORI  lATIQN  CONTACT:  Mr. 
Tony  Solury  (202--  66-5003).  Office  of 
Environment  and  P  anning.  Federal 
Highway  Administ  aticm,  400  Seventh 
Su^t,  SW..  Washii  gton,  D.C.  20590,  for 
23  CFR  part  420,  su  jpart  A;  Mr.  Charles 
W.  Niessner  (703-2  J5-2100),  Office  of 
Research  and  Devel  opment.  Federal 
Highway  Administ  ation.  Tumer- 
Fairbank  Highway  leseaich.  Center, 
6300  Georgetown  P  ke,  McLean,  VA 
22101-2296,  for  23  CFR  part  420, 
subpart  B;  or  Mr.  W  ilbert  Baccus  (202- 
366-0730).  Office  o  the  Chief  Counsel, 
Federal  Highway  A  iministration,  400 
Seventh  Street,  SW  ,  Washington,  D.C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  M  mday  through 
Friday,  except  Fede  ral  holidays. 
SUPPLEMENTARY  INF(  »RIMATK>N:  On 
December  21,  1993,  a  notice  of  proposed 
rulemaking  (NPRM  was  published  by 
the  FHWA  in  the  Fi  deral  Register  (58 
FR  67510)  to  obtain  comments  from 
interested  persons  <  n  proposed 
revisions  to  regulat  ons  for  program 
approval  and  autho  ization;  conduct; 
and  reporting  of  pla  nning,  research, 
development,  and  li^chnology  transfer 
activities  undertake  n  by  States,  and  their 


subrecipients,  including  metropolitan 
ptuming  organizations  (MPOs),  with 
FHWA  planning  and  research  fundi. 
The  proposed  revisions  wei*  ■ecesgary 
V)  reflect  changes  to  Title  23,.  United 
States  Code,  Highways,  that  resumed 
from  enactment  of  the  ISTEA.  In 
addition,  the  FHWA  propoa««l  that 
States  establish  a  process  foe 
management  of  RD&T  activities 
undertaken  with  FHWA  planning  and* 
research  funds  that  would  enable  States 
to  exercise  greater  authority  over  sucbi 
activities. 

With  respect  to  administration  of 
FHWA  planning  and  research  funded: 
RD&T  activities,  the  final  rule  reflects 
the  FHWA's  behef  that  its  stewardship 
role  should  be  one  of  coacentrating. 
more  on  the  policies  and  procedures  by 
which  States  implement  such  activities 
than  on  project-specific  approvaits  and 
oversight.  This  philosophy  parallels  the 
administrative  oversight  procedures 
adopted  for  FHWA  planning  and 
research  funded  transportation  plianning 
activities  in  earlier  revisions  to  23  CFR 
part  420,  subpart  A  in  1985  and  1990. 

The  ISTEA  instituted  a  number  of 
substantive  changes  pertinent  to 
transportation  planning  and  RD&T 
programs.  In  addition  to  retitling  it  from 
Highway  Planning  and  Research  to  State 
Planning  and  Research  (SPR),  the 
ISTEA:  (1)  increased  the  set-aside  of 
funds  apportioned  to  States  for  SPR 
activities  &t>m  1.5  percent  to  2  percent; 

(2)  included  plamiing  and  RD&T  as 
eligible  activities  under  the  National 
Highway  System  (NHS)  program  and 
Surface  Transportation  Program  (STP); 

(3)  permitted  the  use  of  certain  funds 
made  available  under  title  23,  U.S.C.,  for 
intermodal  transportation  planniug  and 
RD&T;  and  (4)  required  the  expenditiu^ 
of  2S  percent  of  a  State's  anaual  SPR 
funds  for  RD&T  activities,  usiess  the 
State  certifies  that  it  will  use  more  than 
75  percent  for  planning  and  the 
Secretary  of  Transportation  (the 
Secretary)  accepts  the  certification. 
These  legislative  provisions  are 
reflected  in  this  rule. 

Thirty-one  sets  of  comments  vwere 
submitted  to  the  docket  in  response  to 
the  NPRM;  28  from  State  transportation 
departments/agencies,  1  from  a  regional 
planning  agency,  1  from  a  professionai' 
association,  and  1  from  a  Federal 
agency.  The  overwhelming  majority  of 
comments  were  in  support  of  the 
proposed  revisions  and  the  increased 
flexibihty  for  State  management  of 
RD&T  activities.  However,  there  were 
some  concerns  regarding  some  of  the 
specific  revisions  and  the  short  deadline 
for  compliance.  Many  of  these  concerns 
were  due  to  misunderstandings  about 
existing  requirements  and  not  the 


proposed  revisions.  A  siunmary  of  the 
comments,  their  disposition,  and  the 
changes  made  to  the  rule  follow. 

Subpart  A — Administration  of  FHWA 
Planning  and  Research  Funds 

Genefxil  Comments  and  Responses 

Conunent:  One  State,  in  which  most  - 
research  is  conducted  for  the  State  by 
higher  education  institutions,  stated  that  , 
tiie  proposed  regulation  does  not  pertain 
to  universities  as  subrecipients  and 
recommended  citing  Office  of 
Management  and  Budget  (0MB) 
Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-Profit  Organizations,"  Novembpr, 
19,  1993,  for  universities  as 
subrecipients. 

Response:  While  the  State  is  the 
recipient  of  FHWA  planning  and 
research  fimds.  Part  420  also  applieslo 
subawards  to  all  categories  of 
subrecipients,  including  institutions  of 
higher  education.  In  accordance  with 
standard  OMB  requirements,  subawards 
are  to  be  administered  in  accordance 
Mdth  the  procedures  in  the  OMB 
Circular  and  corresponding  agency 
implementing  regulations  that  apply  to 
the  type  of  agency  receiving  the 
subaward,  whether  or  not  specifically 
stated  in  the  regulation.  To  clarify  what 
apphes  to  administration  of  subawards 
to  institutions  of  higher  education,  a 
new  paragraph  (o)  has  been  added  to 
§  420.121  as  discussed  imder  the 
section-by-section  analysis. 

Comment:  One  commenter  suggested 
that  the  term  "State  highway  agency"  be 
changed  to  "State  transportation 
agency"  to  maintain  consistent 
nomenclature  and  reflect  reality. 

Response:  Since  most  of  the  State 
agencies  to  which  Federal-aid  highway 
program  funds  are  apportioned  are  no 
longer  single  purpose  highway  agencies, 
the  FHWA  agrees  that  use  of  the  term 
"State  transportation  agency"  is  more 
appropriate  and  has  made  this  change. 
However,  23  U.S.C.  302  requires  that  a 
State  desiring  to  avail  itself  of  the 
provisions  of  title  23,  U.S.C,  have  a 
suitably  equipped  and  organized  State 
highway  department  and  has  been 
interpreted  by  the  FHWA  to  restrict 
reimbursement  of  a  State  highway 
department's  indirect  costs.  Therefore,  a    , 
definition  of  State  transportation  agency 
(STA)  has  been  added  to  §  420.103,  as 
discussed  below  xmder  the  section-by- 
section  analysis,  to  distinguish  a  State 
highway  department  from  other  State 
transportation  agencies  in  order  to 
determine  whether  the  agency's  indirect 
costs  are  allowable  undej  23  U.S.C  302. 


Comment:  One  State  commented  that 
it  is  using  a  significant  portion  of  its 
SPR  funds  for  training,  "since  the 
ISTEA  language  which  was  supposed  to 
have  covered  training  was  inadvertently 
left  out  of  that  Legislation." 

Response:  The  ISTEA  in  fact 
continued  the  funding  provisions  (23 
U.S;C.  321)  for  training  of  State 
personnel  although  at  a  reduced  level  of 
funding.  With  the  exception  of  a 
specific  type  of  training  cited  in  23 
U.S.C.  307(c),  FHWA  planning  and 
research  funds  may  only  be  used  for 
transportation  planning  or  RD&T  related 
training  if  the  cost  of  the  training  is 
necessary,  reasonable,  and  it  benefits 
the  piuposes  of  the  grant  or  subgrant. 
General  training  of  employees  who  are 
not  working  on  grant  funded  activities 
is  not  an  allowable  cost.  This  is 
consistent  with  OMB  cost  principles 
which  are  applicable  to  FHWA  planning 
and  research  fund  grants  and  subgrants. 

Comment:  One  State  questioned  the 
estimate  of  2.100  burden  hours,  shown 
under  the  heading  Paperwork  Reduction 
Act  in  the  NPRM,  for  the  50  States  to 
comply  with  the  regulation  and  stated 
that  it  will  take  much,  more  time  to 
develop  a  procedures  manual; 
procedures  for  tracking  activities, 
schedules,  accomplishment,  and  fiscal 
commitments;  and  procedures  to 
determine  the  effectiveness  of  the 
implementation  process,  and  the 
utihzations  of  the  RD&T  output.  The 
commenter  indicated  that  the  State  has 
many  of  the  elements  in  place,  but  did 
not  know  if  the  FHWA  Division  office 
would  accept  them  or  require  revisions 
in  content  or  format. 

Response:  The  estimate  of  2.100 
burden-hours  (40  hours  per  respondent) 
is  for  the  one-time  preparation  by  each 
State,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico  of  the 
new  certification  required  by  subpart  B 
of  the  regulation.  Many  of  the  other 
activities  cited  by  the  commenter  are 
either  required  already  (e.g.,  progress 
reports)  and  are  covered  by  the  cited 
existing  OMB  clearances  or  are  standard 
management  practices  that  the  State 
should  already  have  in  place.  An 
updated  burden  estimate  has  been 
prepared.  It  is  estimated  that  the  average 
one-time  burden  for  preparation  of 
RD&T  management  process 
documentation  and  certification 
statements  is  480  biu-den-hours  (12 
weeks  x  40  hours  per  week)  per  State. 

Section-by-Section  Analysis 

The  authority  citation  has  been 
amended  from  the  NPRM  to  include  23 
U.S.C.  303(g)  which  allows  the  use  of 
NHS,  STP,  and  highway  bridge 
replacement  and  rehabilitation  (HBRR) 


funds  for  development  and 
establishment  of  the  management  and 
monitoring  systems  required  under  23 
U.S.C.  303.  hi  addition,  section  149(b) 
has  been  deleted  since  this  regulation 
does  not  apply  to  funds  made  available 
under  this'section  of  title  23,  U.S.C. 

Section  420.101     Purpose 

This  section  states  the  purpose  of  this 
regulation.  It  indicates  that  the 
provisions  of  this  part  apply  to 
subrecipients  of  States,  including  MPOs 
Language  has  been  added  to  indicate 
that  it  also  applies  to  activities 
undertaken  with  NHS,  STP,  and 
Highway  Bridge  Replacement  and 
Rehabihtation  Program  (HBRRP)  funds 
for  development,  establishment,  and 
implementation  of  the  management  and 
monitoring  systems  required  by  23 
U.S.C.  303  and  23  CFR  part  500.  Use  of 
NHS  and  STP  funds  for  such  purposes 
was  included  in  the  NPRM  definition  of 
FHWA  planning  and  research  funds;  the 
use  of  HBRRP  funds  is  being  added  to 
the  definition  as  discussed  below.  A 
reference  to  the  additional  requirements 
for  RD&T  programs  and  studies  in 
subpart  B  of  this  part  is  included. 

Section  420.103    Definitions 

This  section  includes  the  terms 
defined  in  23  U.S.C.  101(a)  and  contains 
additional  definitions  for  terms  used  in 
this  part. 

The  term  "FHWA  planning  and 
research  funds"  includes  SPR  funds, 
metropolitan  plaiming  (PL)  funds,  and 
the  optional  use  of  NHS,  STP,  and 
Minimum  Allocation  (MA)  funds  for 
planning  and  RD&T  purposes.  It  also 
includes  the  use  of  NHS,  STP,  and 
HBRRP  funds  for  development, 
establishment,  and  implementation  of 
the  management  and  monitoring 
systems  required  by  23  U.S.C.  303.  The 
definition  has  been  amended  from  the 
NPRM  to  include  funds  apportioned 
under  23  U.S.C.  144  for  the  HBRRP 
when  such  funds  are  used  for 
development,  establishment,  and 
implementation  of  the  bridge 
management  system  required  by  23 
U.S.C.  303.  This  category  was 
inadvertently  not  included  in  the 
NPRM. 

Although  this  rulemaking  does  not 
change  the  definition  of  grant,  one 
commenter  believed  that  new  readers 
may  not  be  familiar  with  the  difference 
between  a  contract  and  a  grant  and, 
therefore,  suggested  that  a  definition  of 
grant  be  included  to  reduce  confusion. 

The  FHWA  agrees  and  has  added 
definitions  of  "grant  agreement"  and 
"procurement  contract."  These 
mechanisms  for  agencies  to  make 
awards  to  recipients  are  adaptations  of 


definitions  in  Chapter  63,  Using 
Procurement  Contracts  and  Grant  and 
Cooperative  Agreements,  of  title  31, 
CFR. 

A  "grant  agreement"  is  defined  as  a 
legal  instrument  between  an  awarding 
agency  and  recipient  where  the 
principal  purpose  is  to  provide  funds  to 
the  recipient  to  carry  out  a  pubfic 
purpose  of  support  or  stimulation 
authorized  by  law. 

A  "procurement  contract"  is  defined 
as  a  legal  instrument  between  an 
awarding  agency  and  recipient  where 
the  principal  purpose  is  to  acquire  (by 
purchase,  lease,  or  barter)  property  or 
services  for  the  direct  benefit  or  use  of 
the  awarding  agency. 

For  administrative  purposes,  it  is 
important  to  note  that  the  purpose  of  the 
award  determines  whether  the  award  is 
a  grant  or  a  procurement  action.  The 
administrative  procedures  for  grants  are 
governed  by  OMB  Circulars  A-102  and 
A-110  and  agency  implementing 
regulations.  The  administrative 
procedures  for  procurement  contracts 
are  governed  by  the  Federal  Acquisition 
Regulations  (48  CFR  Part  31)  or  State 
procedures  if  the  recipient  is  a  State. 

Since  FHWA  planning  and  research 
funds  may  be  pooled  for  planning,  as 
well  as  RD&T.  studies  or  activities  of 
national  or  regional  significance,  the 
definitions  of  national  and  regional 
pooled-fund  studies  have  been  moved 
from  §420.203  to  §420.103.  hi  addition, 
both  definitions  have  been  modified  to 
indicate:  that  MPOs,  as  well  as  States, 
may  contribute  to  pooled-fund  studies; 
that  national  studies  are  usually 
administered  by  the  FHWA 
headquarters  office;  that  regional  studies 
are  usually  administered  by  an  FHWA 
regional  office  in  cooperation  with  a 
lead  State  or  MPO;  and  that  the  funds 
may  be  pooled  with  or  without 
matching.  While  any  of  the  categories  of 
funds  included  in  the  definition  of 
"FHWA  planning  and  research  funds" 
may  be  pooled,  the  matching 
requirement  can  only  be  waived  for  SPR 
or  PL  funds.  Such  waiver  must  be 
approved  by  FHWA  headquarters  for 
both  national  and  regional  studies  in 
accordance  with  the  provisions  of 
§420.119{d). 

As  discussed  under  the  general 
comments  and  responses,  a  definition  of 
State  transportation  agency  has  been 
added.  "State  transportation  agency 
(STA)"  is  defined  as  the  State  highway 
department,  transportation  department, 
or  other  State  transportation  agency  to 
which  Federal-aid  highway  funds  are 
apportioned. 
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Section  42a]QS    F  iticy 

Thift  section,  cont  oues  tlaie  FKWA's 
previous  policy  of  allowing  States 
maximum  possibia  flexibility  in 
detenniniitg  which  eligible  acUvitias 
may  be  undertalien  with  FH\VA 
planning  and  research  6mdSv  as  long  as 
plamiing  activities  if  national 
significance,  as  ideijtiEed  in  paragraph 
(b)  of  this  section,  are  being  adequately 
addressed.  Under  the  provisions  of  this 
section,  the  FHWA  jnay  withhold  or 
withdraw  authorization  of  FHWA 
planning  and  research  fhnds  if  planning 
activities  of  national  significance  aje  not 
being  performed  by  a  State.  As 
discussed  in  the  pnsmble  to  the  NFRM, 
this  policy  also  applies  to  State 
subrecipients.  Para^phs  (ajfl)  dirough 
{4)  in  the  NPRM  ha^  been  rewritten 
and  consohdated  for  clarity  into 
paragraphs  taKtfan  i  (2)  in  the  rule 
without  changing  d]  a  substance  of  the 
pohcy. 

One  CQQUDenter  e  (pressed  concern 
about  the  potential  involvement  in  long 
taoge  data  reporttngj  requirements  that 
would  make  unexpected  demaods  on  its 
manpower  in  etder  la  provide  daC»  dia* 
support  FHWA  responsibilities  as 
specified  in  §  420.1(i5lbt  The 
coramenter  indicated  that  cierificatiflsx 
was  needed  on  this  ttquirement. 
Anothei  cominentei  indicated  that 
Stales  should  have  the  right  to  question 
the  need  for  particular  data  rec^iests 
froiD  the  FHWA  ii  tlie  cost  of  pioviding 
such  data  becomes  iiigh. 

T^s  provisioa  has  been  in  the 
regulation  since  19vB.  The  major  d»U> 
bases  that  are  referenced  in  §  420.106(bj 
are  the  FHWA's  Hig  iway  Performance 
Monitoring  System  I  HPMSy  and 
statistical  reports  pr  wided  by  the  States 
for  inchision  in  thtpi  mnual  publication 
"Highway  Statistics, "  Doth  of  these  data 
collection  activities  iave  been  approved 
by  the  OMB  and  are  resubmitted  for 
approval  every  thre«  years. 
Occasionally,  infom  afion  not  mchided 
in  these  ongoing  dat  i  t)ases  is  needed 
due  to  special  circm  istances  <uid 
enactment  of  legislai  ion.  such  as. 
designation  of  a  Nat  onal  Highway 
System  in  accordanc  e  the  provisions  of 
the  ISTEA.  With  ear.  i  update  of  the 
HPMS  and  highway  statistics  reporting 
fequir emen ts  and  vr  d>  each  special 
request,  the  FHWA  will  continue  to 
make  every  effort  poBsible  to  limit  the 
burden  to  the  States  while  still  receiving 
the  information  essefitial  to  guide  \he 
national  transportatjcm  prograiB. 


Section  420.107    SPR  DkfinhBwn 
ReMcrcB,  ^^wtopmenl,  and' 
Technology  Transfer  Expenditme 

This  section  reflects  the  i«q|uiEement 
in  23  U.S.C.  307tc]  that  no!  less  than  23 
percent  of  a  State's  annual  SFR  hmds  ba 
expended  for  RD&T  activities  unless  the 
State  certifies  diat  it  wnll  expend  nK»e 
than  75  percent  of  such  hmds  for 
transportation  planning  under  23  U.SX). 
134  and  1^5.  U  includes  specific 
procedures  and.  criteria  for  FHWA 
approval  of  a  State's  cectifieation  thai 
were  in  the  FHWA  Executive  Director's 
)une  25,.  1992,  nxeraotanduia  to  the 
FHWA  Regional  Administr^flra.  (This 
memorandum  is  available  for  review 
and  copying  in  the  file  for  FHWA 
docket  niunber  93—18  at  the  address 
specified  above  under  the  caption  FOA 
FURTHER  IMfOMIATnrCONTACT.lThe 
certification  must  be  submitted  annually 
with  the  work  program  or  widi  the 
request  for  authorization  of  hmda  fat  the 
second  year  of  a  bieiuual  work  fODgram. 
Except  for  rephrasing  of  the 
coo&ideralioQS  in  paragraphs  ^Hl);  te  (6) 
to  change  them  fr«im  questions  to 
statements,  this  section  is  unchanged 
fi-om  the  NPRM. 

Several  coramenters  expressed 
concern  over  the  criteria  and  procedures 
in  §  42&.107  for  waiver  of  th« 
requirement  far  use  of  25  peicent  of  a 
State's  annual  apportionment  of  SPR 
funds.  One  commentBr  stated  that  the 
proposed  rules  go  bi  beyond  what 
should,  be  necessary  to  support  such  a 
certification  and  that  it  appears  that  the 
FHWA  ia  unduly  striving  to  discourage 
this  option.  This  comraenter 
recommended  that  the  requdrements  be 
reduced  to  an  assurance  that  ^e  State's 
REttiT  needs  are  being  adequatiriy 
addressed.  Similarly,  other  comroenters 
stated  that  the  requirements  for 
submitting  an  exception  to  the  use  of  2& 
percent  of  SPR  ftmd  for  research  are 
onerous  and  efflectively  prohibit 
exceptions  as  they  are  currently  written 
or  that  the  proposed  rule  indicates  that 
the  FHWA  will  be  retuetant  to  grant 
exceptions. 

While  23  U.S.C  307tc)t2j  requires 
that  a  St^e  certify  to  the  Secrets^  that 
its  total  expenditures  for  transportation 
planning  usder  23  U.SXI.  134  and  135 
for  the  fiscal  year  will  exceed'  75 
percent,  it  also  requires  that  the 
certification  be  accepted  by  the 
Secretary.  Based  on  the  extensive 
provisions  and  emphasis  on 
transportation  RD&T  in  the  tSTEA,  the 
FHWA  strongly  believes  that  the 
Congress  intended  that  the  States  have 
effective  transportation'  VDkT  programs. 
Therefore,  dlie  criteria'  for  aftpcoving^  an 
exception  are  being  rctaiDedL 


Seetitm  420.109    DfetritmtionofPt 
Funrfs 

This  section  ceflbcts  the  cequiiemeBts 
i&  23  U.S.C.  1Q4  that  a  State  must  make 
apportioned  PL  funds  available  to  MPOs 
and  that  the  funds  must  be  distributed 
by  ^a»  State  to.l«Q>as  in  the  &ate  based 
on  a  formula,  approved  by  the  Secretary 
(approval  authority  has  been  delegated 
to  the  FHWA).  that  considers 
population,  status  of  planning,^ 
attainment  oi  netioaal  ambient  air 
quality  standards,  and  other  factor* 
necessary  to  provide  for  an  appropriate 
distribution  of  fuads  to  eaory  out  the 
requirements  of  23  U.S.C.  134  uid  cith«r 
applicable  requirements  of  Federal  law*. 
The  FHWA's  longstanding 
interpretatioiv  tl^  the  le^latinte 
requirement  that  States  nmke  PL  ftnsdis 
available  to  MPOs  precludes  the  use  a£ 
such  funds  by  the  State  for 
administration  of  PL  giants  or  subgcaifs, 
is  included  m  paragraph  {»).  H  is  FHWA 
policy  to  consult  with  the  appropriate 
Federal  Transit  Adininistration  (FTA)i 
regional  office  prior  to  approval  of  ai 
State's  PL  formula. 

One  State  commented  that  the 
requirement  in  paragraph  (a)  that  "the 
State  shall  not  use  any  PL  funds  for 
grant  or  subgrant  administration"  is  too 
restrictive  and  should  be  changed<  tos 
permit  «  ceasoaobie  amount  for 
administration.  Another  State 
cominraiteii  that  uiider  die  ISTEA,  a 
Stats  DOT'S  role  in  administering  and 
participating  in  NOK)  planning  activities 
funded  with  PL  fbnds  has  increased 
significantly  and  dut  there  should  be  a 
provision  which  pennies  the  State  DOT 
to  retain  a  certain  percentage  of  PL 
funds  for  its  costs  in  administering  and 
participiating  in  PL  funded  programs. 
Another  State  commented:  tihat  the  cost 
for  grant  administration  historically  has 
been  included  as  part  of  the  funding 
package  of  the  MPO  plianning  work 
progracm;  that  this  new  provision  may 
unfairly  restrict  the  use  of  PL  funds  to 
only  direct  program  activity  and  not 
permit  the  State  or  MPO  to  use  PL  fun*i!s 
for  organization  ad)ninistration  costs-, 
and  that  by  not  allowing  the  use  of  PL 
funds  tor  grant  or  subgrant 
administratien,  the  FHWA  will  be 
placing  an  unfair  economic  burdten  on . 
the  various  parties  concerned^ 

These  comments  imply  a 
misunderstanding  of  both  the  Iiegisk»tion< 
and  KguiatioQ.  Before  responding  Hf 
these  comments,  a  distinction  needs  to. 
be  made  between  "grant  or  subgrant 
administration"  and  "general  planning 
process  administrative  activities." 
"Grant  or  subgrant  administr^ion'** 
Includes  activities  sucbas  processing; or 
preparing  PL  grant  agreements  bptwi^ea 


the  FHVVA  and  the  State,  subgrant 
agreements  between  the  State  and  the 
MPOs,  fiscal  documents,  progress 
reports,  and  audits.  "General  planning 
process  administrative  activities"  may 
include  conducting  MPO  meetings, 
preparation  of  planning  work  programs, 
and  salaries  of  an  MPO  executive 
director  and  other  administrative 
support  staff. 

The  legislation  has  always  specified 
that  PL  funds  are  to  be  made  available 
to  the  MPOs  by  the  State.  The  FHWA 
historically  has  interpreted  this  to  mean 
that  a  State  cannot  unilaterally  retain  PL 
funds  for  any  purpose;  all  PL  funds 
must  be  made  available  to  the  MPOs.  If 
an  individual  MPO  chooses  to  include 
activities  (e.g.,  development  of  a  long 
range  plan,  traffic  counting)  to  be 
performed  with  its  PL  funds  by  the  State 
for  the  NffO  in  its  ivork  program,  it  may 
do  so.  If  the  required  State  PL  fund 
distribution  formula,  developed  in 
consultation  with  the  MPOs,  allows  for 
State  retainage  of  PL  funds,  it  may  be 
approved  by  the  FHWA  if  the  retained 
funds  will  be  used  by  the  State  for 
technical  activities  in  support  of 
metropolitan  planning  or  for  making 
discretionary  subgrants  to  MPOs  for 
special  studies. 

In  no  instance  may  PL  funds  (either 
in  an  MPO's  work  program  or  retained 
under  an  approved  formula)  be  used  by 
a  State  for  PL  fund  "grant  or  subgrant 
administration"  as  indicated  in 
subparagraph  (a).  Such  State  grant  or 
subgrant  administrative  activities  are 
eligible  for  SPR  funding.  "General 
planning  process  administrative 
activities"  performed  by  MPOs  are 
eligible  for  PL  funds.  Such  general 
administrative  activities  performed  by  a 
State  for  an  MPO  are  eligible  for  SPR" 
fimds  and  would  be  eligible  for  PL 
funds  if  included  in  the  MPO's  work 
program. 

One  State  commented  that  it  would  be 
concerned  if  the  regulation  is 
administratively  construed  to  require  a 
specific  formula  for  distribution,  or 
require  reconsideration  of  its  policy  on 
PL  funds. 

The  requirement  that  funds  be 
distributed  by  a  State  by  a  formula  that 
considers  specific  factors  has  existed 
since  the  enactment  of  the  PL  funding 
in  1973.  The  ISTEA  added  the 
additional  factor  of  attainment  of  the 
national  ambient  air  quality  standards. 
In  developing  the  formula,  the  State 
must  consuh  with  the  MPOs  and  must 
consider  the  legislatively  mandated 
factors,  but  all  of  the  factors  do  not  need 
to  be  included  in  the  formula.  In 
accordance  with  paragraph  (f),  airv 
formula  that  does  not  meet  ^ese 
requirements  must  be  brought  into 


conformance  as  soon  as  possible,  but 
not  later  than  in  time  for  distribution  of 
PL  funds  apportioned  to  the  State  for 
the  fnst  Federal  fiscal  year  begirming 
after  the  effective  date  of  the  regulation. 

Section  420.111    Work  Program 

This  section  includes  requirements 
for  State  and  subrecipient  work 
programs  that  ser\'e  as  the  application 
for  FHWA  planning  and  research  funds. 
References  to  23  CFR  part  450  and 
subpart  B  of  this  part  are  cited  for 
additional  information  on  metropolitan 
area  unified  planning  work  programs 
and  RD&T  work  programs,  respectively. 
Except  for  correcting  citations  to  23  CFR 
part  450  and  changing  the  first  word  in 
paragraph  (a)  from  "expenditure"  to 
"proposed  use."  this  section  is 
unchanged  from  the  NPRM.  The  work 
program  in  essence  is  a  statement  of 
work  that  identifies  the  proposed  use  of 
the  funds;  expenditure  of  the  funds  is 
documented  in  the  financial  and 
progress  reports. 

One  commenter  stated  that  the 
requirement  to  submit  work  program 
documents  creates  duplicate  paperwork 
for  agencies.  The  commenter  stated  that 
the  same  information  is  available  in 
work  plans  for  individual  studies,  and. 
if  FHWA  review  of  individual  study 
work  plans  is  no  longer  required, 
submission  of  a  work  program  is  not 
appropriate. 

A  work  program  has  always  been 
required  for  both  plaiming  and  RD&T 
activities.  The  work  program  is  the 
"grant  application"  for  FHWA  p'anning 
and  research  funds  and  is  necessary  for 
the  FHWA  to  determine  if  the  proposed 
work  is  eligible.  A  work  program  may 
consist  of  a  listing  of  proposed  studies 
and  activities  and  other  appropriate 
information,  such  as  cost  of  the  activity 
and  performing  agency,  with  sufficient 
description  for  the  FHWA  to  determine 
eligibility  of  the  work.  "Work  plans" 
that  included  details  on  need,  pinrpose, 
approach,  etc..  for  individual  RD&T 
studies  are  no  longer  required. 
Therefore,  there  is  no  duplication. 

One  State  commented  that  while  a 
biennial  work  program  is  allowed,  it 
requires  a  projection  of  available 
Federal  furids  which  may  be  difficult  to 
make  on  a  biennial  basis. 

Historically,  the  amount  of  FHWA 
plaiming  and  research  funds  available  to 
a  State  is  consistent  from  year  to  year 
over  the  period  covered  by  authorizing 
legislation  (e.g.,  the  ISTEA).  In  any  case, 
i  f  a  State 's  or  subrecipient 's 
tiansportation  planinng  is  a 
continuation  of  the  same  activities  with 
minimal  change  in  activities  over  an 
extended  period,  use  of  a  2-year  work 
program  should  result  in  a  significant 


reduction  in  paperwork  since  draft  and 
final  work  programs  would  not  need  to 
be  prepared  and  submitted  for  review 
and  approval  in  the  second  year  unless 
significant  changes  are  necessary  in  the 
description  of  work.  The  initial  work 
program  would  describe  the  activities 
anticipated  to  be  accomphshed  over  the 
2-year  period  along  with  an  estimate  of 
funds  for  each  year.  The  FHWA  would 
approve  the  2-yeaT  work  program  and 
authorize  the  first  year's  work  subject  to 
availability  of  funds.  Prior  to  the 
begiiming  of  the  second  year,  when  the 
actual  amoimt  of  funds  that  will  be 
available  is  known,  the  State  would 
only  need  to  submit  a  request  to  revise 
the  budget  to  reflect  the  actual  funds 
available  (and  if  necessary  any 
significant  amendments  in  the 
description  of  work  to  be  accomplished) 
for  the  second  year  and  request  the 
FHWA's  authorization  to  proceed  with 
the  second  year's  work. 

Section  420.113    Eligibility  of  Costs 

This  section  includes  general  criteria 
and  incorporartes  by  reference  other 
regulations  and  OMB  Circulars  for 
determining  eligibility  of  transportation 
planning  and  RD&T  activities  and 
allowability  of  items  of  cost  (e.g., 
salaries,  travel)  within  such  activities 
that  are  proposed  for  FHWA  planning 
and  research  funds.  Administrative 
procedures  that  must  be  followed  for 
costs  to  be  eligible  for  reimbursement 
are  also  included. 

One  commenter  requested  that  a  list 
of  examples  of  transportation  planning 
and  RD&T  activities  that  are  eligible  for 
FHWA  planning  and  research  funds  be 
included  in  the  final  rule.  Appropriate 
sections  of  title  23,  U.S.C,  that  include 
information  on  broad  categories  of 
eligible  activities  are  included  by 
reference.  The  FHWA  believes  that  any 
attempt  to  provide  a  more  specific 
listing  could  be  misinterpreted  since  all 
eligible  activities  could  not  possibly  be 
listed.  The  longstanding  practice  of 
allowing  the  FHWA  field  offices  to 
determine  eligible  activities,  in 
consultation  with  the  headquarters 
office  if  necessarj'.  has  worked  well  in 
the  past  and  will  be  continued.  In 
addition,  the  FHWA  headquarters  office 
will  continue  to  issue  appropriate 
guidance  when  necessary  on  the 
eligibility  of  specific  types  of  activities. 
For  example,  in  response  to  several 
inquiries  since  enactment  of  the  ISTEA, 
guidance  has  been  provided  on  the  use 
of  FHWA  planning  and  research  funds 
for  transportation  plaiming  involving 
modes  in  addition  to  highway  or  transit. 
As  discussed  in  the  preamble  to  the 
NPRM.  transportation  planning  studies 
involving  modes  in  addition  to  highway 
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or  transit  are  eligibfe  for  FH\VA 
planning  and  resea^h  funds  when 
performed  as  part  of  the  statewide  or 
metropolitan  transp  ortation  planning 
processes. 

In  response  to  qu  jstions  regarding 
eligibility  of  travel  (  osts  of  team 
members  conducting  peer  reviews  of  a 
State's  RD&T  mana  lement  process, 
subpart  B  has  been  ■evised.  as  discussed 
below  under  the  rej  ponses  to  comments 
on  subpart  B,  to  specify  that  such  travel 
costs  are  eligible  foi  FH\VA  planning 
and  research  funds.  While  not  required 
by  this  regulation  o  23  CFR  part  450. 
similar  peer  review: ;  of  statewide  and 
metropolitan  transp  ortation  plarming 
processes  would  ah  o  be  eligible  if 
included  in  a  State  )r  MPO 
transportation  plan:  ling  work  program 
and  it  is  determinec  by  the  FHWA  that 
the  costs  are  necess  try,  reasonable,  and 
benefit  the  FHWA  j  lanning  and 
research  ftinded  tra:  isportation  planning 
process. 

Paragraph  (b)  of  t  lis  section  in  the 
NPRM  referenced  tl  e  provisions  of  23 
CFR  part  140,  subpj  rt  G  on  the 
allowability  of  indu  ect  costs  of  STA 
planning  and  reseai  ch  units.  The 
allowability  of  such  costs  for  any  STA 
unit  that  performs  v  'ork  for 
development,  estab  ishment,  and 
implementation  of  t  le  management  and 
monitoring  systems  required  under  23 
U.S.C.  303  was  addi  essed  in  a  May  3, 
1994,  memorandun  to  the  FHWA  and 
FTA  Regional  Adm:  nistrators.  (This 
memorandum  is  avi  liable  for  review 
and  copying  in  the  ile  for  FHWA 
docket  number  93-  8  at  the  address 
specified  above  unc  er  the  caption  FOR 
FURTHER  INFORMATIC  M  CONTACT.)  To  more 
clearly  identify  sue  i  allowable  indirect 
costs,  the  reference  o  23  CFR  part  140, 
subpart  G  has  been  eplaced  with  the 
specific  provisions  md  information 
provided  in  the  Ma;   3  memorandum.  In 
accordance  with  loi  gstanding  FHWA 
interpretation  of  23  U.S.C.  302,  except 
as  specified  in  new  paragraph  (b)(2)  of 
§420.113,  STA  indi  -ect  costs  are  not 
eligible  for  reimbur  ement  with  FHWA 
planning  and  reseai  :h  funds.  Paragraph 
(b)(2)  specifies  that  salaries,  but  not 
other  indirect  costs,  for  ser\'ices 
rendered  by  STA  er  iployees  generally 
classified  as  admini  Jtrative  are  eligible 
for  reimbursement  :  ir  a  transportation 
planning  unit,  RD&' '  unit,  or  other  unit 
performing  eligible  vork  with  FHWA 
plaiming  and  reseai  :h  funds  (including 
development,  estab  ishment,  and 
implementation  of  t  le  management  and 
monitoring  systems  required  by  23 
U.S.C.  303  and  23  C  ^R  part  500).  Such 
STA  administrative  costs  are  allowable 
in  the  ratio  of  time  ;  pent  on  the  FHWA 
planning  and  resear  h  funded  work  in 


the  unit  to  the  total  unit's  working 
hours.  The  FHWA  is  currently 
conducting  a  review  of  its  longstanding 
pohcy  on  eligibility  of  STA  indirect 
costs  and.  if  necessary  based  on  the 
results  of  this  review,  the  provisions  in 
this  section  will  be  amended. 

Section  420.115    Approval  and 
Authorization  Procedures 

This  section  includes  procedures  for 
approval  of  work  programs  or  projects, 
and  amendments  thereto,  and 
authorization  for  work  to  be  performed 
with  FHWA  plaiming  and  research 
funds.  The  governmentwide  common 
grant  management  provisions  for  prior 
awarding  agency  approval  of  certain 
budget  and  programmatic  changes  are 
referenced  at  49  CFR  18.30.  While 
executed  project  agreements  are  still 
necessary,  the  language  in  paragraph  (c) 
was  revised  to  eliminate  reference  to 
forms  PR-2  and  PR-2A  since  these 
forms  are  currently  being  revised  and 
the  form  numbers  may  change. 

Several  commenters  believe  that  the 
requirement  for  prior  FHWA  approval 
for  budget  and  programmatic  changes  as 
specified  in  49  CFR  18.30  is  contrary  to 
the  intent  of  giving  States  more 
responsibility  and  authority.  Some 
commenters  also  recommended  that, 
after  receiving  initial  FHWA  approval  of 
the  work  programs,  additional  FHWA 
approval  should  only  be  sought  when  a 
budget  revision  means  additional 
Federal  funds  are  required.  One 
commenter  suggested  that  FHWA 
approval  be  sought  only  when  a  budget 
revision  exceeds  the  limits  of  $10,000 
and  15  percent  of  a  research  study  cost 
as  specified  in  23  CFR  511.3(e). 

Most  of  these  comments  reflect  a 
misunderstanding  of  the  provisions  of 
49  CFR  18.30  which  are 
governmentwide  common  grant 
management  provisions  that  have  been 
applicable  to  FHWA  planning  and 
research  funded  work  programs  since 
revision  of  OMB  Circular  A-102  in  1988 
and  issuance  of  49  CFR  part  18.  These 
provisions  were  included  in  23  CFR  part 
420  in  the  1990  update  and  are 
unchanged  in  this  final  rule. 

The  limit  of  $10,000  and  15  percent 
under  23  CFR  511.3(e),  applies  to 
individual  RD&T  studies;  for  example,  a 
cost  increase  of  greater  than  Si  5.000  for 
a  $100,000  study  would  require  prior 
approval.  Under  the  provisions  of  49 
CFR  18.30(c)(l)(ii),  the  State  may  make 
budget  transfers  among  direct  cost 
categories  (e.g.,  individual  RD&T 
studies)  without  FHWA  prior  approval 
unless  the  total  of  such  transfers  over 
the  period  of  the  work  program  will,  or 
is  expected  to.  exceed  the  larger  of 
3100,000  or  10  percent  of  the  total 


approved  (i.e.,  work  program)  budget. 
For  example,  if  an  RD&T  work  program 
totals  $2  million,  the  State  may  transfer 
3200,000  among  direct  cost  line  items 
included  in  the  work  program  without 
prior  FHWA  approval.  At  the  discretion 
of  the  FHWA,  this  prior  approval 
requirement  may  be  waived.  Thus  the 
use  of  the  provisions  of  49  CFR  18.30 
provide  more  flexibility  and  authority  to 
the  State  than  the  provisions  that  are 
being  replaced. 

On  the  other  hand,  a  budget  change 
that  involves  an  increase  in  the  total 
funds  authorized  for  the  work  program 
still  requires  prior  FHWA  approval  and 
authorization.  Similarly,  the 
programmatic  changes  (e.g..  adding  a 
line  item,  contracting  out)  specified  in 
49  CFR  18.30(d)  require  prior  FHWA 
approval. 

One  commenter  interpreted  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section  to  imply  that  the  State  can 
impose  obligation  limitations  on 
subrecipients  of  the  PL  funds  and 
requested  that  it  be  clarified  to  indicate 
that  such  limits  can  indeed  be  applied. 

The  provisions  of  these  paragraphs 
are  not  new  and  are  not  related  to  the 
issue  of  distribution  of  available 
obligation  authority  within  a  State. 
These  provisions  allow  work  to  proceed 
and  be  reimbursed  at  a  later  date  in 
situations  where  sufficient  funds  or 
obligation  authority  are  not  available  at 
the  time  authorization  is  requested  for 
all  work  in  a  statewide  or  metropofitan 
area  work  program.  Obligation  authority 
is  distributed  to  the  States  for  use  by  the 
States  as  determined  in  cooperation 
with  the  FHWA  field  offices.  In  general, 
neither  legislation  nor  the  FHWA 
specifies  categories  of  funds  for  which 
the  States  must  use  the  obligation 
authority.  States  may  choose  to  request 
authorization  of  only  a  portion  of  the  PL 
funds  needed  for  a  work  program 
period,  but  would  then  need  to  ensure 
that  additional  funds  are  requested  and 
authorized  prior  to  the  MPO  proceeding 
with  the  remainder  of  the  work 
program.  Such  partial  funding  - 
necessitates  processing  of  project 
amendments  and  additional  paperwork. 
It  also  could  result  in  an  MPO 
performing  work  that  would  be 
ineligible  for  reimbursement  if  the  w  ork 
is  performed  prior  to  approval  of  the 
amendment.  Such  partial  funding 
should  be  avoided  if  possible. 

Section  420.117    Program  Monitoring 
and  Reporting 

This  section  includes  grant 
monitoring  and  reporting  requirements. 
The  frequency  and  content  of  progress 
and  financial  reports  specified  in 
paragraphs  (a)  through  (d)  are  identical 


to  those  contained  in  the 
governmentwide  common  grant 
management  requirements  and  49  CFR 
18.40  wiiich  is  referenced  m  paragraph 
(a).  Paragraph  (e)  requires  FHWA 
approval  prior  to  publication  of  reports 
that  document  the  results  of  work 
performed  with  FHWA  planning  and 
research  funds.  A  State  may  request 
waiver  of  this  prior  approval 
requirement.  The  reference  to  the 
Federal-aid  Project  Agreement  (Form 
PR-2)  in  the  first  sentence  of  paragraph 
(e)  has  been  deleted  since  Form  PR-2  is 
beir\g  revised  and  the  contents  of  the 
cited  provision  for  prior  approval  of 
reports  are  included  in  this  paragraph. 

Several  commenters  believe  that  these 
reporting  requirements  are  contrary  to 
the  concept  of  delegation  of  program 
management  responsibility  to  the  State 
which  should  be  allowed  to  determine 
how  to  monitor  its  research  program; 
FHWA  review  and  approval  should  be 
limited  to  assurance  that  an  adequate 
monitoring  process  is  in  place  and  is 
being  used  to  guide  the  State's  program: 
and.  if  a  State  truly  has  responsibility 
for  managing  its  own  program,  the  State 
should  determine  the  needed  frequency 
of  reporting  for  adequately  monitoring 
projects.  Another  commenter 
recommended  that  an  armual  report 
should  be  adequate  and  that  the 
reporting  format  should  be  kept  simple. 

These  grant  reporting  requirements 
are  not  new  and  are  standard 
goverrunentwide  grant  reporting 
requirements  that  replaced  more 
comprehensive  requirements  that  were 
in  23  CFR  part  420  prior  to  1990.  These 
reports  are  necessary  for  the  FHWA  to 
perform  its  grant  oversight 
responsibilities.  Progress  and  financial 
reports  that  include  the  specified 
information  must  be  submitted  at  least 
annually.  The  FHWA  field  offices  may 
require  more  frequent  reports,  but  not 
more  than  quarterly,  unless  the  State  is 
determined  to  be  a  high-risk  grantee  in 
accordance  with  the  provisions  of  49 
CFR  18.12.  The  reporting  requirements 
are  for  the  work  program  (i.e.,  grant),  not 
for  individual  "projects/studies."  The 
progress  reports  previously  required  in 
23  CFR  part  511  for  individual  research 
studies  are  no  longer  required.  Progress 
on  individual  studies  would  be 
addressed  in  the  overall  work  program 
report.  A  State  may  establish  additional 
reporting  procedures  that  meet  its  needs 
for  individual  studies. 

Similarly,  another  commenter  stated 
that  §420.117  requires  an  increased 
level  of  reporting  activity  and  that  the 
interpretation  and  administration  of  this 
section  could  produce  some  very 
demanding  requnements.  This 
commenter  also  questioned  who  would 


establish  and  apptxive  performance 
goals,  and  what  level  of  detail  would  be 
required. 

As  indicated  above,  this  section  is 
unchanged  from  the  existing  regulation 
and  does  not  require  increased 
reporting.  The  level  of  reporting  will 
only  be  greater  for  a  State  or 
subrecipient  if  the  State  or  subrecipient 
was  not  in  compliance  with  the  existing 
requirements. 

One  commenter  recommended  that 
the  reporting  provisions  be  flexible 
enough  to  afiow  monthly  reports  if 
agreed  to  "by  the  agency  and  the 
subrecipient. 

As  mentioned  above,  the  FHWA  may 
require  more  frequent  reports,  but  may 
not  require  submission  of  reports  more 
than  quarterly  unless  a  recipient  or 
subrecipient  is  determined  to  be  a  high 
risk.  A  State  may  establish  the 
frequency  of  progress  and  financial 
reports  for  its  subgrantees.  but  is 
encouraged  not  to  impose  more 
burdensome  requirements  than  those 
imposed  upon  the  State  by  the  FHWA. 

One  commenter  stated  that  the 
requirement  in  §420. 11 7(c)  that  reports 
from  subrecipients  be  submitted  no 
more  than  90  days  after  the  end  of  the 
reporting  period  does  not  allow 
sufficient  time  to  complete  the  audit  of 
the  work  program,  especially  when  the 
MPO  has  elected  a  2-year  cycle  for  the 
audit  to  be  performed.  It  was  suggested 
that  the  90-day  requirement  be  deleted 
and  the  timeframe  be  determined  by  the 
State  with  approval  of  the  FHWA. 

The  commenter  is  confusing  grant 
audit  requirements  with  grant  reporting 
requirements.  In  accordance  with 
governmentwide  common  grant 
management  requirements,  final 
progress  and  financial  reports  for  a  grant 
(i.e.,  the  annual/biennial  work  program) 
must  be  submitted  within  90  days  of  the 
end  of  the  grant  period.  If  the  later 
financial  audit,  which  covers  the  MPO's 
fiscal  year  and  typically  is  not 
completed  until  a  year  after  the  end  of 
the  grant  period,  necessitates 
adjustments,  the  grant  may  be  reopened 
or  adjustment  may  be  made  to  a  current 
grant,  as  appropriate.  With  regard  to  the 
statemem  that  an  MPO  has  been 
operating  under  a  2-year  cycle  for 
financial  audits,  in  accordance  with  the 
OMB  Circular  A-128,  Single  Audits  of 
State  and  Local  Governments,  audits 
must  be  performed  annually  unless  a 
constitutional  or  statutor}'  requirement 
for  less  frequent  audit  was  in  effect  by 
January  1. 1987. 

One  commenter  stated  that  the 
requirement  that  a  State  must  request  a 
waiver  of  prior  approval  of  report 
pubHcation  is  an  unnecessary  and 
demeaning  retention  of  FWVA 


authority;  the  State  should  have  sole 
responsibility  and  authority  to  publish 
reports  that  follow  accepted  editorial 
formatting  for  electronic  data  base 
management  and  retrieval  purposes;  and 
the  use  of  a  report  as  evidence  of  work 
performed  and  approval  for  publication 
are  two  separate  issues  and  should  not 
be  combined.  Another  commenter  stated 
that  FHWA  approval  of  reports  prior  to 
publication  is  inconsistent  witii  the 
intent  of  allowing  States  flexibility  in 
managing  their  own  programs. 

With  respect  to  "editorial  formatting," 
the  FHWA  does  not  review  reports  for 
this  purpose.  The  FHWA  agrees  that  the 
use  of  a  report  as  evidence  of  work 
performed  and  approval  for  publication 
are  two  separate  issues,  but  does  not 
agree  that  they  should  not  be  combined. 
This  comment  implies  that  the  report 
should  be  submitted  to  the  FHWA  after 
publication  for  acceptance  as  evidence 
of  work  performed.  In  addition  to 
determining  if  the  proposed  work  that 
was  approved  as  part  of  the  grant  was 
-  performed,  the  FHWA  should  have  an 
opportunity  to  determine  if  the  contents 
of  the  report  are  supported  by  the  work 
performed  since  the  published  report 
will  include  a  credit  reference  to  the 
FHWA.  Also,  submission  prior  to 
publication  allows  a  State  to  use  FHWA 
expertise,  if  desired,  to  identify  any 
necessary  technical  corrections  prior  to 
publication  and  distribution.  If.  based 
on  past  performance,  an  FHWA  field 
office  is  satisfied  that  prior  review  is 
unnecessary  and  a  State  requests  a 
waiver  of  the  prior  review  requirement, 
the  field  office  may  grant  the  w^aiver  for 
all  reports  or  for  selected  categories 
(e.g..  State  planning,  MPO  planning,  all 
research,  or  bridge  research).  A  waiver 
may  be  granted  for  an  indefinite  period 
of  time,  annually,  or  any  other 
appropriate  period.  Whether  or  not  a 
waiver  is  approved,  appropriate  reports 
that  document  work  performed  with 
FHWA  planning  and  research  funds 
must  be  prepared,  the  reports  must 
include  a  credit  reference  and 
disclaimer  statement,  and  copies  must 
be  provided  to  the  FH^VA  as  evidence 
of  work  performed. 

Section  420.1 19    Fiscal  Procedures 

This  section  includes  fiscal 
requirements  for  administration, 
matching,  and  payment  for  FHWA 
planning  and  research  funds.  Paragraph 

(c)  specifies  that  the  statewide  and,  if 
appropriate,  metropolitan  transportation 
improvement  program  provisions  of  23 
CFR  Part  450  need  to  be  met  for  the  use 
of  NHS,  STP,  MA,  or  HBRRP  fimds  for 
planning  or  RD&T  purposes.  Paragraph 

(d)  includes  provisions  for  waiver  of 
matching  requirements  for  SPR  and  PL 
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funds  (this  option  s  not  applicable  for 
optional  use  of  ST  ',  NHS,  MA,  or 
HBRRP  fimds  for  f  lanning  or  RD&T 
activities).  If  the  F  fVVA  detennines  that 
the  interests  of  the  Federal-aid  program 
would  be  best  serv  ad  without  matching, 
it  may  waive  the  n  etching  requirement 
for  individual  acti  'ities  or  regional  or 
national  pooled-fu  id  studies. 

Two  commenter  5  stated  that  authority 
to  approve  100  pei  cent  Federal  funding 
should  be  delegate  d  to  the  FHWA 
regional  offices. 

The  approval  au  hority  for  100 
percent  Federal  fu  iding  will  remain 
with  the  Associate  Administrator  for 
Program  Developn  ent  (for  plaiming 
activities)  and  the  \ssociate 
Administrator  for  Research  and 
Development  (for  1  tD&T  activities)  since 
these  offices  are  in  the  best  position  to 
determine  whethei  the  interests  of  the 
Federal-aid  highw;  ly  program  would  be 
best  served  and  whether  the  proposed 
work  can  be  more  effectively  addressed 
if  the  matching  reauirement  is  waived. 

Several  commen  lers  stated  that 
limiting  the  cost  to  a  minimum  of 
$50,000  for  cooper  itively  (pooled) 
funded  projects  an  1  requiring  an 
agency's  contribut;  on  to  be  at  least 
$10,000  were  inap  )ropriate. 

Due  to  administj  ative  costs  and  the 
time  involved  in  o  lordinating  pooled- 
fund  studies,  prop  >sed  national  studies 
costing  less  than  $  rO.OOO  will  not  be 
accepted.  In  respoi  ise  to  the  comments, 
the  minimum  agency  contribution  of 
$10,000  has  been  c  eleted.  Agencies 
contributing  less  tl  an  $10,000  to  a 
national  pooled-fu  id  study  may 
participate  in  the  t  (chnical  committee 
meetings,  but  will  lot  be  reimbursed 
from  the  pooled  fu  ids  for  their  expenses 
to  attend  the  meetiigs.  At  the  discretion 
of  the  FHWA  regio  lal  offices  and 
participating  agent  ies,  regional  pooled- 
fund  studies  of  lesi  than  $50,000  may  be 
undertaken  and  tra  vel  costs  may  be 
reimbursed  from  tt  e  regional  pooled 
funds  for  expenses  for  attendance  at 
technical  committ<  e  meetings  of 
representatives  of  i  gencies  that 
contribute  less  fha;  i  $10,000. 


Section  420.121 
This  section  con 


^her  Requirements 

ains,  mostly  by  cross 
reference,  other  lej  islative  or  regulatory 
requirements  appli  cable  to  FHVVA 
planning  and  resea  rch  fund  grants. 
Except  as  noted  be  ow.  this  section  is 
unchanged  from  ths  NPRM. 

With  respect  to  f  aragrapb  (d),  one 
commenter  stated  i  hat  it  appears  that 
the  regulation  does  not  differ  from 
present  procedure;  with  respect  to  the 
acquisition  of  research  equipment.  It 
was  suggested  that  more  latitude  be 
given  to  the  States  for  the  purchase  of 


research  equipment  with  SPR  funds 
when  the  equipment  will  clearly  be 
devoted  to  research  at  a  facility  largely 
supported  by  SPR  funds. 

In  accordance  with  governmentwide 
grant  management  procedures  and  cost 
principles,  equipment  is  eligible  if  the 
cost  is  necessary,  reasonable,  and  it 
benefits  the  grant.  Individual  items  of 
equipment  must  be  identified  in  the 
grant  appHcation  (i.e.,  the  work 
program)  and  will  be  reviewed  for 
eligibility  on  a  case-by-case  basis.  In 
general,  if  the  equipment  will  be  used 
only  for  FHWA  funded  work,  all  of  the 
cost  may  be  eligible.  If  the  equipment 
will  be  used  for  work  funded  by  other 
sources,  the  cost  should  be  shared  on  an 
equitable  basis  or  through  the 
establishment  of  rental/use  rates. 

As  noted  above  under  the  heading 
General  Comments  and  Responses, 
paragraph  (o)  has  been  added  to  this 
section.  This  new  paragraph  specifies 
that  subawards  to  institutions  of  higher 
education,  hospitals,  and  other 
nonprofit  organizations  will  be 
administered  by  the  State  in  accordance 
with  the  provisions  of  OMB  Circular  A- 
110  (58  FR  62992)  and  the  U.S.  DOT's 
implementing  regulations,  49  CFR  part 
19  (59  FR  15657).  (Copies  of  OMB 
Circular  A-110  and  49  CFR  part  19  are 
available  for  review  and  copying  in  the 
file  for  FHWA  docket  number  93-18  at 
the  address  specified  above  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT.) 

A  new  paragraph  (p)  has  been  added 
to  specify  that  reports  and  other 
documents  prepared  under  FHWA 
planning  and  research  funded  grants  or 
subgrants  awarded  after  the  effective 
date  of  this  regulation  must  be  in  metric 
units. 

Subpart  B — Research,  Development, 
and  Technology  Transfer  Program 
Management 

General  Comments  and  Responses 

Comment:  Several  commenters 
requested  clarification  concerning 
various  aspects  of  the  peer  review 
process,  including  the  purpose  and  use 
of  the  results  of  the  reviews,  funding  of 
travel  for  review  team  members,  and 
frequency  of  the  reviews. 

Response:  It  is  the  State's 
responsibility  to  initiate  a  peer  review  of 
its  RD&T  management  process.  An 
initial  peer  review  should  be 
undertaken  sometime  during  the  first 
three  years  after  the  State's  management 
process  has  been  approved  by  the 
FHWA  Division  Office. 

The  peer  review  is  intended  to  review 
a  State's  management  process,  not  the 
content  of  its  RD&T  program.  It  will  not 


be  used  for  compliance  or  certification. 
Peer  reviews  should  help  in  identifying, 
reinforcing,  and  conveying  effective 
program  approaches  across  the  country 
and  enable  a  nationv^de  sharing  of 
successful  practices  and  policies.  The 
purpose  of  providing  the  peer  review 
report  and  a  written  response  to  the 
report  findings  to  the  FHWA  Division 
Administrator  is  primarily  to  keep  the 
Division  Administrator  informed  of  the 
status  of  the  State's  program  and  what 
efforts  are  being  taken  to  improve  the  . 
program. 

The  members  of  the  peer  review  team 
will  be  selected  by  the  State.  The  FHWA 
will  establish  criteria  for  team  members 
and  will  develop  and  maintain  a  list  of 
qualified  individuals  who  will  be 
available  to  serve  on  the  teams.  At  least 
two  members  of  the  peer  review  team 
must  be  selected  from  this  list. 

A  State  may  include  a  hne  item  in  its 
work  program  to  pay  for  the  peer  review 
of  its  RD&T  program  with  FHWA 
planning  and  research  funds.  The 
FHWA  will  consider  establishing  a 
national  pooled-fund  project  if  there  is 
suffici^ent  interest  from  the  States  and  if 
it  would  expedite  the  peer  review 
process. 

The  "periodic  basis"  for  conducting 
peer  reviews  has  been  determined  by 
the  FHWA  to  be  once  every  three  years. 
After  experience  has  been  gained 
operating  under  the  new  procedures, 
consideration  will  be  given  to  extending 
the  time  period  between  reviews. 

Comment:  Comments  were  mixed  on 
whether  the  proposed  rule  should  be 
mandatory  for  all  States  or  whether  a 
State  could  continue  to  submit 
individual  RD&T  studies  for  Federal 
approval. 

Response:  The  option  to  submit 
individual  studies  for  Federal  approval 
(i.e..  to  continue  operating  under 
current  procedures)  has  not  been 
included  in  the  final  rule.  The     - 
regulations  are  mandatory  for  all  States. 
The  final  regulation  provides  a  State 
with  considerable  latitude  in  developing 
and  managing  its  RD&T  activities  and 
supports  the  intent  of  ISTEA  to  move 
the  decisionmaking  process  to  the  State 
level. 

The  FHWA  is  available,  at  a  States 
request,  to  assist  in  reviewng  any  RD&T 
activities  that  are  highly  technical  or 
require  special  expertise. 

Comment:  One  commenter  stated  that 
the  FHWA's  intent  concerning  the 
degree  of  RD&T  program  interaction 
within  State  agencies  should  be  more 
clearly  stated.  Specifically,  expectations 
regarding  the  degree  of  management 
involvement  at  various  organizational 
levels  should  be  disclosed. 


Response:  Due  to  the  different 
organizational  structures  of  the  States,  it 
is  not  possible  to  be  specific  concerning 
the  degree  of  management  involvement. 
Each  State  should  involve  those 
management  levels  that  are  necessary  to 
develop  and  implement  an  RD&T 
program  that  addresses  high  priority 
transportation  issues. 

Comment:  One  commenter  stated  that 
the  NPRM  implies  that  the  FHWA  is 
going  to  require  a  uniform  format  for 
State  work  programs  since  the 
information  will  be  entered  into  a 
national. data  base. 

Response:  There  is  no  intent  to 
require  a  uniform  work  program  format. 
The  FHWA  will  encourage  the  States  to 
include  summary  sheets  listing  all 
studies  and  costs  followed  by  more 
detailed  information  on  individual 
studies  in  their  work  programs.  Also,  as 
part  of  its  management  process,  each 
State  is  required  to  use  the 
Transportation  Research  Board's 
Transportation  Research  Information 
Services  (TRIS)  for  reporting  its  active 
RD&T  activities.  It  will  be  the  State's 
responsibility  to  enter  its  new  RD&T 
activities  into  the  TRIS  data  base.  Since 
uniform  entries  will  be  required  for  the 
data  base,  it  could  reasonably  result  in 
the  States*  work  programs  becoming 
more  uniform  to  simplify  data  entry. 

Comment:  Several  commenters 
expressed  concern  about  the 
requirement  that  each  State  implement 
a  program  of  RD&T  activities  for 
planning,  design,  construction,  and 
maintenance  of  highways,  public 
transportation,  and  intermodal 
transportation  systems.  The  concerns 
were  that  the  budgets  for  the  smaller 
States  are  not  sufficient  to  support 
activities  in  all  of  these  areas;  the 
FHWA  is  requiring  the  States  to  set  up 
separate  groups  of  funding  for  highway, 
transit,  and  intermodal  research;  and  the 
term  "program  of  RD&T  activities"  is 
not  defined. 

Response:  The  ISTEA  allows  the  use 
of  FHWA  plarming  and  research  funds 
for  RD&T  activities  noted  in  §  420.207. 
The  reguhtion  reflects  the  types  of 
activities  that  may  be  conducted,  but 
does  not  mandate  that  particular  types 
be  conducted.  Each  State  is  to  develop 
a  program  that  addresses  its  highest 
priority  transportation  research  needs. 
The  priorities  will  vary  from  State  to 
State  depending  on  such  factors  as  the 
size  of  the  State,  its  population,  and  the 
size  and  number  of  urban  areas.  This 
regulation  does  not  establish  separate 
groups  of  funds  for  highway,  transit,  or 
intermodal  research. 

Comment:  One  commenter  stated  that 
the  conditions  for  grant  approval  appear 


to  require  more  paperwork  than 
currently  required. 

Response:  Initially,  for  some  States,  it 
may  require  additional  effort  to 
document  the  State's  RD&T 
management  process.  Once  the 
management  process  has  been 
documented  and  approved  by  the 
FHWA  the  amount  of  paperwork 
between  the  State  and  the  FHWA 
should  be  reduced  substantially. 
Paperwork  on  individual  RD&T 
activities  essentially  will  be  eliminated. 

Comment:  One  commenter  was 
concerned  that  without  additional 
explanation  each  FHWA  Division  Office 
would  have  a  different  interpretation  of 
the  requirement  that  a  State  have 
procedures  to  determine  the 
effectiveness  of  its  RD&T  program. 

Response:  Guidelines  for 
implementing  subpart  B  are  being 
developed.  These  guidelines  will 
expand  on  the  requirements  in 
§420.207.  As  a  minimum,  a  State 
should  develop  a  follow-up  procedure 
to  determine  if  the  RD&T  resuhs  have 
been  incorporated  into  the  State's 
standard  plans,  specifications,  practices, 
or  procedures.  A  more  detailed  process 
could  involve  benefit/cost  ratios  or 
other  effectiveness  measures. 

Comment:  One  commenter  stated  that 
to  hst  individual  studies  in  the  work 
program  reduced  the  State's  ability  to  be 
responsive  to  research  needs  as  they 
arise  during  the  year.  According  to  the 
commenter  this  will  cause  a  delay  in  the 
start  of  new  research  by  having  to  wait 
for  the  next  program  approval  or  for 
approval  of  an  amended  program. 

Response:  A  listing  of  individual 
studies  in  the  work  program  is 
necessary  for  the  FHWA  Division  Office 
to  determine  if  the  items  are  eligible  for 
FHWA  planning  and  research  funds. 
Addition  or  deletion  of  individual 
studies  is  a  programmatic  change  that 
requires  prior  FHWA  approval.  Such 
prior  approval  may  be  waived  by  the 
FHWA  division  office;  however,  the 
total  FHWA  planning  and  research 
funds  authorized  for  the  work  program 
cannot  be- exceeded  without  FHWA 
prior  authorization.  It  is  anticipated  that 
once  ^  State  has  demonstrated  that  it 
has  an  adequate  RD&T  management 
process  that  meets  the  requirements  of 
this  rule,  the  FHWA  Division  Office 
would  consider  a  request  for  waiver  of 
prior  approval  of  programmatic  changes 
in  the  work  program. 

Section-by-Section  Analysts 

Section  420.201    Purpose  and 
Applicability 

This  section  states  the  purpose  of 
subpart  B.  It  indicates  that  tl^ 


requirements  are  applicable  to  RD&T 
activities  performed  by  the  States  and 
their  subrecipients  with  FHWA 
planning  and  research  funds.  It 
references  the  provisions  of  subpart  A. 
This  section  is  unchanged  from  that 
proposed  in  the  NPRM. 

Section  420.203     Definitions 

This  section  includes  the  definitions 
in  23  U.S.C.  101(a)  and  subpart  A  and 
provides  additional  definitions  for  terms 
used  in  this  subpart. 

Several  commenters  stated  that  the 
definition  of  "peer  review"  in  the 
NPRM  could  be  misinterpreted  to 
require  participation  of  representatives 
of  specific  organizations  listed  in  the 
definition  and  that  the  definition  should 
be  revised  to  clearly  state  what  is 
intended.  The  definition  has  been 
revised  to  indicate  that  a  "peer  review" 
is  a  review  of  a  State's  RD&T  program 
conducted  by  persons  who  are 
knowledgeable  in  RD&T  management 
and  operation  and  to  clarify  that  the 
peer  review  team  may  include,  and  is 
not  limited  to.  representatives  of 
another  State,  the  FHWA,  the  American 
Association  of  State  Highway  and 
Transportation  Officials,  the 
Transportation  Research  Board, 
universities,  or  the  private  sector. 

Commenters  suggested  that 
definitions  of  the  terms  "RD&T  activity" 
and  "intermodal  RD&T"  be  included  to 
provide  an  indication  of  individual  or 
categories  of  activities  that  are  included 
in  these  terms  that  are  used  in  other 
sections  of  the  rule. 

The  FHWA  has  added  definitions  of 
these  two  terms. 

Section  420.205    Pohcy 

This  section  explains  the  FHWA's 
intent  to  allow  States  maximum 
flexibiUty  and  discretion  in  managing 
and  directing  their  FHWA  planning  and 
research  funded  RD&T  activities  while 
ensuring  proper  utilization  of  Federal 
funds  and  avoiding  unnecessary 
duplication  of  effort. 

Except  for  removal  of  paragraph  (h), 
this  section  is  unchanged  from  the 
NPRM.  Paragraph  (h)  includes  the 
nondiscrimination  provisions  of  title  VI 
of  the  Civil  Rights  Act  of  1964  and  DOT 
and  FHWA  implementing  regulations. 
Most  of  this  paragraph  was  redundant  of 
§420.121(m),  which  applies  to  RD&T  as 
well  as  planning  programs.  The  citation 
to  23  CFR  part  200  that  was  in  this 
paragraph  has  been  moved  to 
§420.121(m). 

Section  420.207    Conditions  for  Grant 
Approval 

This  section  outlines  the  conditions 
that  a  State  must  meet  for  approval  of 
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Questions  were  asked  on  how  often  a 
certification  needs  to  be  submitted  and 
if  a  State  could  begin  operating  under 
the  new  procedures  prior  to  proposed 
date  of  January  1, 1995.  The  certification 
is  a  one-time  submittal,  unless  a  State 
significantly  changes  its  RD&T 
management  process.  A  copy  of  the 
State's  certification  is  to  be  submitted 
with  its  work  program.  A  State  may 
begin  operating  under  these  procedures 
as  soon  as  its  RD&T  management 
process  is  approved  by  the  FHWA. 

Section  420.215    Procedure  for 
Withdraxval  of  Approval    . 

This  section  outlines  the  procedures 
used  and  penalties  imposed  if  a  State  is 
not  complying  with  the  requirements  of 
this  subpart  or  is  not  performing  in 
accordance  with  its  RD&T  management 
process. 

Paragraph  (d)  in  the  NPRM  proposed 
that,  for  any  State  not  in  compliance, 
the  FHWA  would  withdraw  the  State's 
ability  to  approve  RD&T  activities  and 
require  the  State  to  submit  individual 
studies  for  FHWA  approval  This 
approval  requirement  is  similar  to 
current  procedures  and  would  have 
provided  little  incentive  for  a  State  to 
correct  deficiencies  in  its  program. 
Therefore,  paragraph  (d)  has  been 
revised  to  indicate  that  an  adverse 
decision  shall  result  in  the  immediate 
withdrawal  of  FHWA  planning  and 
research  funding  for  the  State's  RD&T 
activities  until  the  State  is  in  full 
comphance. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Reguhtory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  or  a  significant 
regulation  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  This  action  amends   ' 
requirements  for  administr;,Mon  of 
FHWA  planning  and  research  funds  to 
lie  consistent  with  legislative  changes 
made  by  the  ISTEA.  Also.^his 
rulemaking  establishes  a  mandatory 
State  certification  process  and  a  Federal 
and  peer  review  process  to  determine 
annually  whether  each  State  complies 
with  the  standards  for  State  RD&T 
management  in  subpart  B.  The 
economic  costs  of  this  rulemaking  will 
be  insignificant  and  will  consist  only  of 
the  costs  associated  with  preparation  of 
the  grant  applications  and  State 
development  of  procedures  for  RD&T 
management.  The  cost  savings  that  will 
be  realized  by  the  States  due  to  the 


reduction  in  time  to  initiate  and 
conduct  RD&T  activities  under  the  State 
RD&T  management  provisions  will  more 
than  offset  the  one-time  cost  of 
development  of  the  procedures. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612),  the 
FHWA  has  evaluated  the  eflects  of  this 
rule  on  small  entities.  This  rule 
addresses  the  administrative  procedures 
and  requirements  that  States  must 
comply  with  when  using  FHWA 
planning  and  research  funds  provided 
under  title  23.  U.S.Q  This  rule  does  hot 
impose  any  direct  requirement  on  small 
entities  that  would  result  in  increased 
economic  costs.  Based  on  this 
evaluation,  the  FHWA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  J 2612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  vsith  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Although  this  rule  relates' to 
requirements  that  States  must  meet  to  be 
eUgible  for  FTfWA  planning  and 
research  fiinds,  federalism  implications, 
though  unavoidable,  would  be 
minimized.  Nothing  in  this  rule 
preempts  any  State  law  or  regulation. 
The  rule  provides  States  Increased 
authority  and  flexibility  to  manage  their 
federally  assisted  State  planning  and 
research  programs.  This  increase  in 
authority  and  flexibility  is  in  concert 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  for 
the  implementation  of  express  statutory 
provisions.  Accordingly,  the  FHWA 
certifies  that  this  rule  does  not  have 
sufficient  Federalism  implications  to. 
warrant  the  preparation  of  a  full 
Federahsm  Assessment  under  the 
principles  and  criteria  contained  in 
Exetrutive  Order  12612. 

Executive  Order  1 2372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Exet:ufive 
Order  12372  regarding 
intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  referenced  in  §420.ia5(b) 
have  been  approved  by  the  OMB  under 
the  provisions  of  the  Paperwork 
Retiuction  Act  of  1980  (44  U.S.C  3501- 


3520)  and  have  been  assigned  OMB 
control  numbers  2125-0028  and  2125- 
0032.  The  information  collection 
requirements  in  §§420.111  (a),  (b),  and 
(c).  and  420.117  (b)  and  (c)  for 
metropolitan  plarming  areas  have  been 
approved  by  the  OMB  and  assigned 
control  number  2132-0529.  The 
information  collection  requirements  in 
§§420.111  (a),  (b).  ^d  (c).  420.117  [b) 
and  (c),  and  420.213  (a)  and  (b)  for  State 
planning  and  RD&T  activities  have  been 
submitted  to  the  OMB  for  approval. 

National  Environmental  Polity  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoHcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each-regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  23 
U.S.C.  315  and  49  CFR  1.48.  title  23. 
Code  of  l^ederal  Regulations,  is  revised 
as  set  forth  below. 

List  of  Subjects  in  23  CFR  Parts  420  and 
511 

Accounting.. Grant  programs — 
transportation.  Highways  and  roads. 
Planning,  Reporting  and  recordkeeping 
requirements,  Research. 

Issued  on:  July  18, 1994. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Chapter  I  of  title  23. 
Code  of  Federal  Regulations,  by  revising 
the  heading  of  subchapter  E.  by  revising 
part  420.  and  by  removing  and  reserving 
part  511  as  set  forth  below. 

SUBCHAPTER  E-PLANNING  AND 
RESEARCH 

1.  The  heading  of  subchapter  E  is 
revised  as  set  forth  above. 

2.  Part  420  is  revised  to  read  as 
follows: 


PART  420— PLANNING  AND 
RESEARCH  PROGRAM 
ADMINISTRATION 

Subpart  A— Administration  of  FHWA 
Planning  and  Research  Funds 

Sec. 

420.101     Purpose  and  applicability. 

420.103    Definitions. 

420.105     Policy. 

420.107    SPR  minimum  research, 

development,  and  technology  transfer 

expenditure. 
420.109    Distribution  of  PL  funds. 
420.111     Work  program. 
420.113    Eligibility  of  costs. 
420.115    Approval  and  authorization 

procedures. 
420.117    Program  monitoring  and  reporting. 
420.119    Fiscal  procedures. 
■420.121     Other  requirements. 

Subpart  B— Research,  Development  and 
Technology  Transfer  Program  Management 

Sec. 

420.201     Purpose  and  applicability. 
420.203     Definitions. 
420.205     Policy. 

420.207    Conditions  for  grant  approval 
420.209    State  work  program. 
420.211     Eligibility  of  costs. 
420.213    Certification  requirements. 
420.215    Procedure  for  withdrawal  of 
approval. 

Authority:  23  U  S.C.  103(i),  104(1).  115. 
120,  133(b),  134(n),  157(c),  303(g),  307.  and 
315:  and  49  CFR  1.48(b). 

Subpart  A— Administration  of  FHWA 
Planning  and  Research 

§420.101    Purpose  and  applicability. 
This  part  prescribes  the  Federal 
Highway  Administration  (FHWA) 
policies  and  procedures  for  the 
administration  of  activities  undertaken 
by  States  and  their  subrecipients, 
including  Metropolitan  Planning 
Organizations  (MPOs),  with  FHWA 
planning  and  research  funds.  It  applies 
to  activities  and  studies  funded  as  part 
of  a  recipient's  or  subrecipient's  work 
program  or  as  separate  Federal-aid 
projects  that  are  not  included  in  a  work 
program.  This  subpart  also  is  applicable 
to  the  approval  and  authorization  of 
research,  development,  and  technology 
transfer  (RD&T)  work  programs; 
additional  policies  and  procedures 
regarding  administration  of  RD&T 
programs  are  contained  in  subpart  B  of 
this  part.  The  requirements  in  this  part 
supplement  those  in  49  CFR  Part  18 
which  are  applicable  to  administration 
of  these  funds. 

§420.103    Definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
are  apphcable  to  this  part.  As  used  in 
this  part: 

Grant  agreement  means  a  legal 
instrument  between  an  awarding  agency 


and  recipient  where  the  principal 
purpose  is  to  provide  funds  to  the 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimidation  authorized  by 
law. 

FHWA  planning  and  research  funds 
means: 

(1)  State  planning  and  research  (SPR) 
-    funds  (the  2  percent  funds  authorized 

under  23  U.S.C.  307'(c)(l)); 

(2)  Metropolitan  planning  (PL)  funds 
(the  1  percent  funds  authorized  imder 
23  U.S.C.  104(0  to  carry  out  the 
provisions  of  23  U.S.C.  134(a)); 

(3)  National  highway  system  (NHS) 
funds  authorized  under  23  U.S.C. 
104(b)(1)  used  for  transportation 
planning  in  accordance  with  23  U.S.C. 
134  and  135.  highway  research  and 
planning  in  accordance  with  23  U.S.C. 
307,  highway-related  technology 
transfer  activities,  or  development  and 
establishment  of  msmagement  systems 
under  23  U.S.C.  303; 

(4)  Surface  transportation  program 
(STP)  funds  authorized  under  23  U.S.C. 
104fb)(3)  used  for  highway  and  transit 
research  and  development  and 
technology  transfer  programs,  surface 
transportation  planning  programs,  or 
development  and  establishment  of 
management  systems  under  23  U.S.C. 
303;  and 

(5)  Minimum  allocation  funds 
authorized  under  23  U.S.C.  157(c)  used 
for  carrying  out,  respectively,  the 
-provisions  of  23  U.S.C.  307(c)(1)  (up  to 
IV2  percent)  and  23  U.S.C.  134(a)  (up  to 
V2  percent). 

Metropolitan  planning  area  means  the 
geographic  area  in  which  the 
metropolitan  transportadon  planning 
process  required  by  23  U.S.C.  134  and 
section  8  of  the  Federal  Transit  Act  (49 
U.S.C.  app.  1607)  must  be  carried  out. 

Metropolitan  planning  organization 
(MPO)  means  the  forum  for  cooperative 
transportation  decisionmaking  for  a 
metropolitan  plaiuiing  area. 

National  pooled-fund  study  means  a 
planning  or  RD&T  study  or  activity 
expected  to  solve  problems  of  national 
significance,  usually  administered  by 
the  FHWA  headquarters  office  in 
cooperation  with  States  and/ or  MPOs, 
that  is  funded  by  State  and/or  MPO 
contributions  of  FHWA  planning  and 
research  funds,  with  or  without 
matching  funds. 

Procurement  contract  means  a  legal 
instnmient  between  an  awarding  agency 
and  recipient  where  the  principal 
purpose  is  to  acquire  (by  purchase, 
lease,  or  barter)  property  or  services  for 
the  direct  benefit  or  use  of  the  awarding 
agency. 

Regional  pooled-fund  study  means  a 
planning  or  RD&T  study  expected  to 
solve  problems  of  regional  significance. 
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usually  adminlsteted  by  an  FHWA 
region  office  in  cooperation  with  a  lead 
State  and/or  MPO,  that  is  funded  by 
State  and/or  MPO  bontributions  of 

FHWA  planning  and  research  funds, 
with  or  without  matching  funds. 

State  transportcaion  agency  (STA) 
means  the  State  highway  department, 
transportation  department,  or  otiier 
State  transportation  agency  to  which 
Federal-aid  highway  funds  are 
apportioned. 

Work  program  n  eans  a  periodic 
statement  of  propc  sed  work  and 
estimated  costs  th^t  document  the 
eligible  activities  to  be  undertaken  with 
FHWA  plaiming  a\  id  research  funds 
during  the  next  1  c  r  2-year  period  by 
ST  As  andJoT  their  subrecipients. 

§420.105    PoUcy.- 

fa)  Within  the  lij  nitations  of  available 
funding  and  with  tpe  understanding 
that  planning  activaties  of  national 
significance,  identified  in  panigrapb  (b) 
of  this  section,  and  the  requirements  of 
23  U.S.C  134, 135  303,  and  307(c)  are 
being  adequately  addressed,  the  FHWA 
will  allow  STAs  and  their  subrecipients: 

(1)  Maximum  pdssible  flexibility  in 
the  use  of  FHWA  planning  and  research 
funds  to  meet  higlwray  and  multimodal 
transportation  plaining  and  RDAT 
needs  at  the  naticn^l.  State,  and  local 
levels  while  ensuring  legal  use  of  such 
funds  and  avoidina  unnecessary 
duplication  of  efforts;  and 

(2)  To  determinej  which  ehgible 
planning  and  RDAT  activities  they 
desire  to  supptMl  i^th  FHWA  planning 
and  research  funda  and  at  what  funding 
level. 

(b)  The  STAs  sh^ll  provide  data  that 
support  the  FHWAj's  responsibilities  to 
the  Congress  and  ti  t  the  public.  These 
data  include,  but  a  e  not  limited  to, 
information  requir  td  ftsr  P*reparing 
proposed  legislatic  a  and  reports  to  the 
Congress;  evaluath  g  the  extent, 
performance,  cond  tion.  and  use  of  the 
Nation's  transports  tlon  systems; 
analyzing  existing  md  proposed 
Federal-aid  fundin  ;  methods  and  levels 
and  the  assignmen  of  user  cost 
responsibihty;  mai  itaining  a  critical 
information  base  o  i  fuellavailability. 
use.  and  revenues  { ;enerated;  and 
calculating  apporti  jiunent  factors. 


(The  Information  coll  action 

paragraph  (b)  of  §  42(  .105 

approved  by  the  Offu  e 

Budget  (OMB)  under  x>DtroI  numbers  2125 

0028  and  2125-0032. 


requirameats  in 
have  b«en 
of  Maoagemsnl  and 


$420,107    SPR  mMtnum  rvs^irch. 
deveiopment,  and  technology  transfer 
expenditure. 

(a)  hi  accordance  with  the  provisicms 
of  23  U.S.C  307(c)  not  less  than  25 


percent  of  the  SPR  funds  apportioned  to 
a  State  for  a  fiscal  year  shall  be 
expended  for  RD&T  activities  relating  to 
highway,  public  transportation,  and 
intermodal  transportation  systems, 
unless  the  State  certifies,  and  the  FHWA 
accepts  the  State's  certification,  that 
total  expenditiues  by  the  State  during 
the  fiscal  year  for  transportation 
planning  under  23  U.S.C  134  and  135 
will  exceed  75  percent  of  the  amount 
apportioned  for  the  fiscal  year. 

(b)  Prior  to  submitting  a  request  for  an 
exception  to  the  25  percent  requirement, 
the  State  shall  ensure  that: 

(1)  The  additional  planning  activities 
are  essential  and  there  are  no  other 
reasonable  options  available  for  funding 
these  planning  activities  (including  the 
use  of  National  Highway  System, 
Surface  Transportation  Program,  or 
Federal  Transit  Administration  Section 
26(a)(2)  funds  or  by  deferment  of  lower 
priority  planning  activities); 

(2)  The  planning  activities  have  a 
higher  priority  than  RDAT  activities  in 
overall  needs  of  the  State  for  a  given 
year;  and 

(3)  The  total  level  of  efiort  by  the  State 
in  RD&T  (using  both  Federal  and  State 
funds)  is  adequate. 

(c)  If  the  State  chooses  to  pursue  an 
exception,  the  request,  along  with 
supporting  justification,  shall  be  sent  to 
the  i^HWA  Division  Administrator  for 
action  by  the  FHWA  Associate 
Administrator  for  Research  and 
Development  The  Associate 
Administrator's  decision  shall  be  based 
upon  the  following  considerations: 

(1)  Whether  the  State  has  a  process  for 
Identifying  VD&T  needs  and  for 
implementing  a  viable  RD&T  program. 

(2)  Whether  the  State  is  contributing 
to  cooperative  RD&T  programs  or 
activities,  such  as  the  National 
Cooperative  Highway  Research  Program, 
the  Transportation  Research  Board,  the 
implementation  of  products  of  the 
Strategic  Highway  Research  Program, 
and  pooled-fund  studies.  ' 

(3)  Whether  the  State  is  using  SPR 
funds  for  technology  transfer  and  for 
transit  or  intermodal  research  and 
development  to  help  meet  the  25 
percent  minimum  requirement. 

(4)  The  percentage  or  amount  of  the 
State's  FHWA  planning  and  research 
funds  that  were  used  for  RD&T  prior  to 
enactment  of  the  25  percent  requirement 
and  whether  the  percentage  or  amoimt 
will  increase  if  the  exception  is 
approved. 

(5)  If  an  exception  is  approved  for  the 
fiscal  year,  whether  the  State  can 
demonstrate  that  it  will  meet  the 
requirement  or  substantially  increase  its 
RD&T  expenditures  over  a  multi-year 
period. 


(6)  Whether  the  amount  of  Federal, 
funds  needed  for  planning  for  the 
program  period  exceeds  the  total  of  the 
75  percent  limit  for  the  fiscal  year  and 
any  unexpended  (including  unused 
fimds  that  can  be  released  from 
completed  projects)  funds  for  planning 
fi-om  previous  apportionments. 

(d)  If  the  State's  request  for  an 
exception  is  approved,  the  exception 
will  be  valid  only  for  the  fiscal  year  in 
which  the  exception  is  approv^.  A  new 
request  must  be  submitted  in 
subsequent  fiscal  years. 

§  420.1 09    DistrttMJtlon  of  PL  funds. 

(a)  States  shall  make  all  PL  funds 
authorized  by  23  U.S.C.  104(f)  available 
to  the  MPOs  in  accordance  virith  a 
formula  developed  by  the  State,  in 
consultation  with  the  MPOs,  and 
approved  by  the  FHWA,  TheSt^e  shall 
not  use  any  PL  fimds  for  grant  or 
subgrant  administration. 

(b)  In  developing  the  formula  for 
distributing  PL  funds,  the  State  shall 
consider  population,  status  of  planning, 
attainment  of  air  quality  staiKlards, 
metropolitan  area  transportation  needs, 
and  other  factors  necessary  to  provide 
for  an  appropriate  distribution  of  funds 
to  cany  out  the  requirements  of  23 
U.S.C  134  and  other  applicable 
requirements  of  Federal  law. 

(c)  As  soon  as  practicable  after  PL 
funds  have  been  apportioned  by  the 
FHWA  to  the  States,  the  STAs  shall 
inform  the  MPOs  and  the  FHWA  of  the 
amounts  allocated  to  each  MPO. 

(d)  If  the  STA.  in  a  State  receiving  the 
minimum  apportionment  of  PL  funds 
under  the  provisions  of  23  U.S.C. 
104(f)(2),  determines  that  the  share  of 
funds  to  be  allocated  to  any  MPO  results 
in  the  MPO  receiving  more  funds  than 
necessary  to  carry  out  the  provisions  of 
23  U.S.C  134(a).  the  STA  may,  after 
considering  the  views  of  the  affected 
MPOs  and  with  the  approval  of  the 
FHWA.  use  these  funds  to  finance 
transportation  planning  outside  of 
metropolitan  planning  areas. 

(e)  In  accordance  with  the  provisions 
of  23  U.S.C.  134(n).  any  PL  funds  not 
needed  for  canying  out  the  metropolitan 
planning  provisions  of  23  U.S.C  134 
may  be  made  available  by  the  MPOs  to 
the  State  for  funding  statewide  planning 
activities  under  23  U.S.C  135,  subject  to 
approval  by  the  FHWA. 

(f)  Any  State  PL  fund  distribution 
formula  that  does  not  meet  the 
requirements  of  paragraphs  (a)  or  (b)  of 
this  section  shall  be  brought  into 
conformance  with  such  requirements  as 
soon  as  possible,  but  no  later  than  in 
time  for  distribution  of  PL  funds 
apportioned  to  the  State  for  the  first 


Federal  fiscal  year  beginning  after 
August  22. 1994. 

§42ail1    Work  program. 

(a)  Proposed  use  of  FHWA  planning 
and  research  funds  shall  be  documented 
by  the  STAs  and  subrecipients  in  a  work 
program(s)  acceptable  to  the  FHWA. 
Statewide,  metropolitan,  other 
transportation  planning  activities,  and 
transportation  RD&T  activities  may  be 
administered  as  separate  programs, 
paired  in  various  combinations,  or 
brought  together  as  a  single  work 
program.  Similarly,  these  transportation 
planninp  and  PJ)&T  activities  may  be 
authori>-rd  for  fiscal  piu-poses  as  one 
combined  Federal-aid  project  or  as 
separate  Federal-aid  projects.  The 
expenditure  of  PL  funds  for 
transportation  planning  outside  of 
metropolitan  planning  areas  under 
§  420.109(d)  may  be  included  in  the 
work  program  for  statewide 
transportation  planning  activities  or  in  a 
separate  work  program  submitted  bv  the 
STA.  - 

(b)  Work  program(s)  that  document 
transportation  planning  activities  shall 
include  a  description  of  work  to  be 
accomplished  and  cost  estimates  for 
each  activity.  Additional  information  on 
metropolitan  plaiming  area  work 
programs  is  contained  in  23  CFR 
450.314.  Additional  information  on 
research,  development,  and  technology 
transfer  work  program  content  and 
format  is  contained  in  subpart  B  of  this 
part. 

(c)  The  STAs  that  use  separate 
Federal-aid  projects  in  accordance  with 
§420.1 11(a)  shall  submit,  in  addition  to 
the  financial  information  specified 
below  for  each  program,  one  overall 
summary  showing  the  funding  for  the 
entire  FHWA  fimded  planning, 
research,  development,  and  technology 
transfer  effort.  Each  work  program  shall 
include  a  financial  smrunary  that  shows: 

(1)  Federal  share  by  type  of  fund; 

(2)  Matching  rate  by  type  of  fund; 

(3)  State  and/or  local  matching  t>hf.re: 
and 

(4)  Other  State  or  local  fund,s. 
(d)  The  STAs  and  MPOs  also  are 

encouraged  to  include  cost  estimates  for 
transportation  planning,  research, 
development,  and  technology  transfer 
related  activities  funded  with  other 
Federal  or  State  and/or  local  funds; 
particularly  for  producing  the  FHWA- 
required  data  specified  in  paragraph  (b) 
of  §  420.105,  for  planning  for  other 
transportation  modes,  and  for  air  quality 
plaiming  activities  in  areas  designated 
as  nonattainment  for  transportation- 
related  pollutants  in  their  work 
programs,  The  MPOs  in  Transportation 
Management  Areas  shall  include  such 


information  in  their  work  programs  in 
accordance  with  the  provisions  of  23 
CFR  part  450. 

(The  information  coilectioo  requiremeiits  in 
§&420.11l(a),  (b),  and  (c),  and  420.117(b)  and 
(c)  for  iBstropclitan  planning  areas  have  been 
approved  by  the  OMB  and  assigned  control 
numbt^r  2132-0529.) 


§420.113    Eligibility  of  costs. 

(a)  Costs  will  be  eligible  for  FHWA 
participation  provided  that  the  costs: 

(1)  Are  for  work  performed  for 
activities  eligible  under  the  section  of 
title  23,  U.S.C.  applicable  to  the  class 
of  funds  used  for  the  activities; 

(2)  Are  verifiable  firora  the  STA's  or 
the  subrecipient's  records; 

(3)  Are  necessary  and  reasonable  fOr 
proper  and  efficient  accomplishment  of 
project  bbjectivfts  and  meet  the  oth»?r 
criteria  for  allowable  costs  in  the 
applicable  cost  principles  cited  in  49 
CFR  18.22; 

(4)  Are  included  in  the  approved 
b'vjdget,  or  amendment  thereto;  and  ' 

(.5)  Were  not  incurred  prior  to  FHWA 
authorization. 

(b)(1)  Except  as  specified  in  paragraph 
(b)(2)  of  this  section,  indirect  costs  of  an 
STA  are  not  eligible  for  reimbursement 
with  FHWA  planning  and  research 
funds.  \       - 

(2)  Salaries  for  services  rendered  by 
STA  employees  who  are  general! v 
classified  as  administrative  are  elfgible 
for  reimbursement  for  a  transportation 
planning  unit.  RD&T  unit,  or  other  unit 
performing  eligible  work  with  FHWA 
planning  and  research  funds  (including 
development,  establishment,  and 
implementation  of  the  management  and 
monitoring  systems  required  by  23 
U.S.C  303  and  23  CFR  part  500)  in  thft 
ratio  of  time  spent  on  the  participating 
portion  of  work  in  the  unit  to  the  total 
unit's  v,'orking  hours. 

(c)  Indirect  costs  of  MPOsar.d  local 
governments  are  allowable  if  supported 
by  a  cost  allocation  plan  and  indirect 
cost  proposal  approved  in  accordance 
with  the  provisions  of  OMB  Circular  A- 
87.  An  initial  plan  and  proposal  must  be 
submitted  to  the  Federal  cogni^ont  or 
oversight  agency  for  negotiation  and 
approval  prior  to  recovering  any 
indirect  costs.  The  cost  allocation  plan 
and  indirect  cost  proposal  shall  be 
updated  annually  and  retained  by  the 
MPO  or  local  government,  unless 
requested  to  be  resubmitted  by  the 
Federal  cognizant  or  oversight  agency, 
for  review  at  the  time  of  the  audit 
required  in  accordance  with  49  CFR  Part 
90.  If  the  MPO  or  local  government's 
indirect  cost  rate  varies  significantly 
&x)m  the  rate  approved  for  the  previous 
year,  or  if  the  MPO  or  local  government 
changes  its  accounting  system  and 


affects  the  previously  approved  indirect 
cost  allocation  plan  and  proposal  or  rate 
and  its  basis  of  application,  the  indirect 
cost  allocation  plan  and  proposal  shall 
be  resubmitted  for  negotiation  and 
approval.  In  either  case,  a  rate  shall  be 
negotiated  and  approved  for  billing 
purposes  until  a  new  plan  and  prtjpnsal 
are  approved. 

(d)  Indirect  costs  of  other  STA 
subrecipients.  including  other  State 
agencies,  are  allowable  if  supported  by 
a  cost  allocation  plan  and  indirect  c  osi 
proposal  prepared,  submitted,  and 
approved  by  the  cognizant  or  ovfrsi^;ht 
agency  in  accordance  with  the  OMB 
requirements  opplicable  to  the 
subrecipient. 

§  420.11 5    Approval  and  autt>or)zat)or> 
procedures. 

(a)  The  STA  and  its  subrecipients 
shall  obtain  work  program  approval  ajid 
authorization  to  proceed  prior  to 
beginning  work  on  activities  in  the  wcjrk 
program.  Such  approvals  and 
authorizations  should  be  based  on  final 
work  program  documents.  The  STA  and 
its  subrecipients  also  shall  obtain  prior 
approval  for  budget  and  programmatic 
changes  as  specified  in  49  CFR  18.30 
and  for  those  items  of  allowable  costs 
which  require  prior  approval  in 
accordance  with  the  applicable  cost 
principles  specified  in  49  CFR  18.22. 

(b)  Except  for  advance  construction, 
authorization  to  proceed  with  the  work 
program(s)  in  whole  or  in  part  shall  be 
deemed  a  contractual  obligation  of  the 
Federal  Government  pursuant  to  23 
U.S.C.  106  and  shall  require  that 
appropriate  funds  be  available  for  the 
full  Federal  share  of  the  cost  of  work 
authorized.  Those  STAs  that  do  not 
have  sufficient  FHWA  planning  and 
research  funds  or  obligation  authority" 
available  to  obligate  the  hjll  Federal " 
share  of  the  entire  work  prQgi'am(s)  rn.jv 
utilize  the  advance  construction 
provisions  of  23  U.S.C.  115(a)  in 
accordance  with  the  requirements  <^  23 
CFR  Part  630,  subpart  G.  The  STAs  :.b.}l 
do  not  meet  the  advance  constnjcticn 
provisions,  or  do  not  wish  to  utilize 
them,  may  request  authorization  to 
proceed  with  that  portion  of  the  work 
program(s)  for  which  FHWA  planning 
and  research  funds  are  available.  In  the 
latter  case,  authorization  to  proceed  may 
be  given  for  either  selected  work 
activities  or  for  a  portion  of  the  program 
period,  but  such  authorization  shall  not 
constitute  a  commitment  by  the  FHW.A 
to  fund  the  remaining  portion  of  the 
work  program(s)  should  additional 
fimds  bf^ome  available. 

(c)  A  project  agreement  shall  lie 
executed  by  the  STA  and  FHWA 
Division  Officefor  each  statewide 
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§420.117 
reporting. 

(a)  In  accordance 

the  STA  shall  monitor 

including  those  of  iti 

supported  by  FHWA 

research  funds  to 

is  being  managed 

satisfactorily  and 

are  being  met 
(bid)  The  STA 

performance  and  ex 

including  a  report  " 

subrecipient.  that 

minimum: 
(i)  Comparison  of 

with  established 
(ii)  Progress  in 
(iii)  Status  of  ex 

compatible  with 

including  a  companion 

(approved)  amounts 

incurred; 
(iv)  Cost  overruns 
(v)  Approved  wor  l 

and 
(vi)  Other  pertineijt 
(2)  Additional  in" 

reporting  requirements 

RD&T  studies  is  con 

of  this  part. 

(c)  The  frequency 
by  paragraph  (b)  of 
annual  unless  more 
determined  to  be 
FHWA;  but  in  no 
required  more  freq 
These  reports  are 
end  of  the  reporting 
and  final  reports  am 
days  after  the  end  o 
period  for  other 

(d)  Events  that  ha 
on  the  work  prograi^(s) 
reported  as  soon  as 
The  type  of  events 
require  reporting 
delays,  or  adverse 
materially  affect  the 
program  objectives 
shall  be  accom 
the  action  taken,  or 
any  Federal 
the  situation. . 
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(e)  A  provision  of  the  Federal-Aid 
Project  Agreement  requires  both  the 
preparation  of  suitable  reports  to 
document  the  results  of  activities 
performed  with  FHWA  planning  and 
research  funds  and  FHWA  approval 
prior  to  publishing  such  reports.  The 
STA  may  request  a  waiver  of  the 
requirement  for  prior  approval.  The 
FHWA's  approval  constitutes 
acceptance  of  such  reports  as  evidence 
of  work  performed  but  does  not  imply 
endorsement  of  a  report's  findings  or 
recommendations.  Reports  prepared  for 
FHWA  funded  work  shall  include 
appropriate  credit  references  and 
disclaimer  statements. 

(The  information  collection  requirements  in 
§§  420.117(b)  and  (c)  for  metropolitan 
planning  areas  have  been  approved  by  the 
0MB  and  assigned  control  number  2132- 
0529.) 

§420.119    Fiscal  procedures. 

(a)  SFR  funds  shall  be  administered 
and  accounted  for  as  a  single  fund 
regardless  of  the  category  of  Federal-aid 
highway  funds  from  which  they  are 
derived. 

(b)  PL  funds  shall  be  administered 
and  accounted  for  as  a  single  fund. 

(c)  Optional  funds  authorized  under 
23  U.S.C.  104(b)(1),  104(b)(3),  and 
157(c)  used  for  eligible  planning  and 
RD&T  purposes  shall  be  identified 
separately  in  the  work  program(s)  and 
shall  be  administered  and  accounted  for 
separately  for  fiscal  purposes.  The 
statewide  and,  if  appropriate, 
metropolitan  transportation 
improvement  program  provisions  of  23 
CFR  Part  450  must  be  met  for  the  use 

of  NHS,  STP,  or  minimum  allocation 
funds  for  planning  or  RD&T  purposes. 

(d)  The  maximum  rate  of  Federal 
participation  with  funds  identified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  be  as  prescribed  in  title  23,  U.S.C, 
for  the  specific  class  of  funds;  unless, 
for  funds  identified  under  paragraph  (a) 
or  (b)  of  this  section,  the  FHWA 
determines  that  the  interests  of  the 
Federal-aid  highway  program  would  be 
best  served  without  such  match  in 
accordance  with  23  U.S.C.  307(c)(3)  or 
23  U.S.C.  104(f)(3).  The  FHWA  also  may 
waive  the  requirement  for  matching 
funds  if  national  or  regional  high 
priority  planning  or  RD&T  problems  can 
be  more  effectively  addressed  if  several 
States  and/or  MPOs  pool  their  funds. 
Requests  for  100  percent  Federal 
funding  must  be  submitted  to  the 
FHWA  Division  Office  for  approval  by 
the  Associate  Administrator  for  Program 
Development  (for  planning  activities)  or 
the  Associate  Adininistrator  Research 
and  Development  (for  RD&T  activities). 


(e)  The  provisions  of  49  CFR  18.24  are 
applicable  to  any  necessary  matching  of 
FHWA  planning  and  research  funds. 

(f)  Payment  shall  be  made  in 
accordance  with  the  provisions  of  49 
CFR  18.21. 

§420.121    Other  requirements. 

(a)  The  financial  management  systems 
of  the  ST  As  and  their  subrecipients 
shall  be  in  accordance  with  the 
provisions  of  49  CFR  18.20(a). 

(b)  Program  income,  as  defined  in  49 
CFR  18.25(b),  shall  be  shown  and 
deducted  to  determine  the  net  costs  on 
which  the  FHWA  share  will  be  based, 
unless  an  alternative  method  for  using 
program  income  is  specified  in  the 
Federal-Aid  Project  Agreement. 

(c)  Audits  shall  be  performed  in 
accordance  with  49  CFR  18.26  and  49 
CFR  Part  90. 

(d)  Acquisition,  use,  and  disposition 
of  equipment  purchased  by  the  STAs 
and  their  subrecipients  with  FHWA 
planning  and  research  fluids  shall  be  in 
accordance  with  49  CFR  18.32(b). 

(e)  Acquisition  and  disposition  of 
supplies  acquired  by  the  STAs  and  their 
subrecipients  with  FHWA  planning  and 
research  funds  shall  be  in  accordance 
with  49  CFR  18.33. 

(f)  In  accordaiice  with  49  CFR  18.34, 
STAs  and  their  subrecipients  may 
copyright  any  books,  publications,  or 
other  copyrightable  materials  developed 
in  the  course  of  the  FHWA  planning  and 
research  funded  project.  The  FHWA 
reserves  a  royalty-ft^ee,  nonexclusive 
and  irrevocable  right  to  reproduce, 
publish,  or  otherwise  use,  and  to 
authorize  others  to  use,  the  work  for 
Government  purposes. 

(g)  Procedures  for  the  procurement  of 
property  and  services  with  FHWA 
planning  and  research  funds  by  the 
STAs  and  their  subrecipients  shall  be  in 
accordance  with  49  CFR  18.36(a)  and,  if 
applicable,  18.36(t).  The  STAs  and  their 
subrecipients  shall  not  use  FHWA  funds 
for  procurements  from  persons  (as 
defined  in  49  CFR  29.105)  who  have 
been  debarred  or  suspended  in 
accordance  with  the  provisions  of  49 
CFR  Part  29,  subparts  A  through  E. 

(h)  The  STAs  shall  follow  State  laws 
and  procedures  when  awarding  and 
administering  subgrants  to  MPOs  and 
local  governments  and  shall  ensure  that 
the  requirements  of  49  CFR  18.37(a) 
have  been  satisfied.  STAs  shall  have 
primary  responsibility  for  administering 
FHWA  planning  and  research  funds 
passed  through  to  subrecipients,  for 
ensuring  that  such  fimds  are  expended 
for  eligible  activities,  and  for  ensuring 
that  the  funds  are  administered  in 
accordance  with  this  part,  49  CFR  Part 
18,  and  applicable  cost  principles. 
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(i)  Recordkeeping  and  retention 
requirements  shall  be  in  accordance 
with  49  CFR  18.42. 

(j)  The  STAs  and  their  subrecipients 
are  subject  to  the  provisions  of  37  CFR 
Part  401  governing  patents  and 
inventions  and  shall  include,  or 
incorporate  by  reference,  the- standard 
patent  rights  clause  at  37  CFR  401.14, 
except  for  §401. 14(g).  in  all  subgrants  or 
contracts.  In  addition.  STAs  and  their 
subrecipients  shallinclude  the 
following  clause,  suitably  modified  to 
identify  the  parties,  in  all  subgrants  or 
contracts,  regardless  of  tier,  for 
experimental,  developmental  or 
research  work:  "The  subgrantee  or 
contractor  will  retain  all  rights  provided 
for  the  State  in  this  clause,  and  the  State 
will  not.  as  part  of  the  consideration  for 
awarding  the  subgrant  or  contract, 
obtain  rights  in  the  subgrantee 's  or 
contractor's  subject  inventions." 

(k)  In  accordance  with  the  provisions 
of  49  CTR  Part  29.  subpart  P.  STAs  shall 
certify  to  the  FKWA  that  they  will 
provide  a  drug  free  workplace.  This 
requirement  can  be  satisfied  through  the 
annual  certification  for  the  Federal-aid 
highway  program. 

(I)  "Rie  provisions  of  49  CFR  Part  20 
regarding  restrictions  on  influencing 
certain  Federal  activities  are  applicable 
to  all  tiers  of  recipients  of  FHWA 
planning  and  research  funds. 

(m)  The  nondjscrimin.ition  provisions 
of  23  CFR  Parts  200  and  230  and  49  CFR 
Part  21,  with  respect  to  Title  VI  of  the 
Civil  Rights  Act  of  1964  and  the  Qvi! 
Rights  Restoration  Act  of  1987,  apply  to 
all  programs  and  activities  of  recipients, 
subrecipients,  and  coiitractors  recei\  i.njj 
FHWA  planning  and  research  funds 
whether  or  not  those  programs  or 
activities  are  federally  funded. 

(n)  The  STAs  shall  administer  tin- 
transportation  planning  and  RDiT 
program (s)  consistent  with  their  overall 
efforts  to  Implement  section  1003(b)  of 
the  LitermodaJ  Surface  TFan.sportoti.'jn 
Efficiency  Act  of  1991  (Pub.  L.  102-240, 
105  Stat.  1914)  and  49  CFR  Part  23 
regarding  di.sadvantaged  business 
enterprises. 

(o)  States  a)id  their  subrecipients  shall 
administer  subgrants  to  universities, 
hospitals,  and  other  non-profit 
organizations  in  accordance  with  the 
administrative  requirements  of  O.MB 
Circular  A-110  as  implemented  by  the 
U.S.  DOT  in  49  CFR  Part  19,  Uniform 
Administrative  Requirera<^nts  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-Profil  Organizations. 

(p)  Reports  and  other  documents 
prepared  under  FHWA  planning  and 
rest-arch  funded  grants  or  sut)grants 


awarded  after  August  22, 1994.  must  be 
in  metric  imits. 

Subpart  B— Research,  Development 
and  Technology  Transfer  Program 
Management 

§  42a201    Purpose  and  applicability. 
The  purpose  of  this  subpart  is  to 
implement  the  provisions  of  23  U.S.C 
307  and  to  prescribe  Federal  assistance 
requirements  for  research,  development, 
and  technology  transfer  (RD&T) 
activities,  programs,  and  studies 
undertaken  by  States  with  FHWA 
planning  and  research  funds.  The 
requirements  of  this  subpart  and  subpart 
A  of  this  part  are  applicable  to  work 
performed  by  the  States  and  their 
subrecipients  with  FHWA  plamiing  and 
research  funds. 

§420.203    Defrnitlons. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  Part  42Q,  subpart  A.  are  applicable 
to  this  subpart.  As  used  in  this  subpart: 
Applied  resecvr/j  means  the  study  of 
phenomena  relating  to  a  specific  known 
need  in  connection  with  the  functional 
characteristics  of  a  system;  the  primary 
purpose  of  this  kind  of  research  is  to 
answer  a  question  or  solve  a  problem. 

Basic  research  means  the  study  of 
phenomena  whose  specific  application 
has  not  been  identified;  the  prir.iary 
purpose  of  this  kind  of  research  is  to 
incrsase  knowledge. 

Cooperatively  funded  study  njcans  an 
F;D&T  study  or  activity,  administered  by 
Lhe  HiWA,  a  lead  State,  or  other  agency, 
that  is  ftmdsd  by  some  combination  of 
a  State's  contribution  of  FHWA 
planning  and  research  funds,  FKWA 
administrative  contract  funds,  100 
pc.-cent  State  /"unds.  or  funds  from  other 
Federal  agencies. 

Developmani  means  the  translation  of 
basic  or  applied  research  results  into 
prototype  materials,  devi«:es, 
techniques,  or  procedures  for  the 
practical  solution  of  a  specific  problem 
in  transportation. 

Finol  report  means  a  r«port 
documenting  a  completed  RD&T  study 
cr  activity. 

IntennodaJ  RD&T  means  research , 
development,  and  technology  transfer 
activities  involving  more  than  one  mode 
of  transportation  including  transff^r 
facilities  between  modes. 

National  Cooperative  Highway 
Research  Program  (NCJIRP)  means  the 
cooperative  RD&T  program  directed 
toward  solving  problems  of  national  or 
regional  significance  identified  by  States 
and  the  FHWA,  and  administered  by  the 
Transportation  Research  Board, 
National  Academy  of  Sdences. 


Peer  review  means  a  review 
conducted  by  persons  who  are 
knowledgeable  bf  the  management  and 
operation  of  RD&T  programs.  This  may 
include  but  is  not  limited  to 
representatives  of  another  State,  the 
FHWA,  American  Association  of  State 
Highway  and  Transportation  Officials, 
Transportation  Research  Board  (TRB), 
universities  or  the  private  sector. 

RD&T  activity  means  a  basic  or 
applied  research,  development,  or 
technology  transfer  project  or  study. 

Research  means  a  systematic 
controlled  inquiry  involving  analytit  aJ 
and  experimental  activities  which 
primarily  seek  to  increase  the 
understanding  of  imderl ving 
phenomena  Research  can  be  basic  or 
apphed. 

Technology  iramfer  means  those 
activititjs  that  lead  to  the  adoption  of  a 
new  technique  or  product  by  users  and 
involves  dissemination,  demonstration, 
training,  and  other  activities  that  lead  to 
eventual  innovation. 

Transportation  Research  Information 
SerricfiK  (TRIS)maani  the  TRB- 
msirrtainod  compuierized  storage  and 
retrieval  .'^ysletn  for  abstracts  of  ongoing 
and  completed  RDnT  a«  fivities. 
including  absfrarts  of  RD&T  repots  ;>nH 
arti<:los. 

§420  205    Policy. 

(a)  It  is  the  FHWAs  polity  to 
administer  tho  RD&T  program  activities 
utilizing  FIiWa  planmng  and  research 
funds  consistent  with  the  policy 
specified  m  §  420.105  and  the  following 
genci^l  principles  in  paragraphs  (b) 
through  igj  of  this  section. 

(D)  State  tran.sportation  agencies  shall 
pn>vlde  inforraation  necessary  for  poor 
reviews. 

(r)  SlaJesTiri;  encoiuaged  to  develop, 
cstdbli.sh,  and  ir.iplument  an  RD&T 
program,  fund^sd  with  Federal  and  State 
resource.?,  that  anticipates  and  addresses 
tr.^nnpcrtaUon  concerns  before  they 
bacoma  critical  problems.  To  promote 
effictlve  utilization  of  available 
resourc*.s,  States  are  encouraged  to 
cooperate  with  other  States,  the  FHWA, 
and  other  appropriate  agencies  to 
achieva  RD&T  objectives  estabhshiid  at 
the  natipnal  level  and  to  develop  a 
technology  tranifjr  program  to  promote 
and  ure  those  results. 

(d)  States  will  be  allowi^d  the 
authority  and  flvxibilify  to  manage  .uid 
direct  their  RD&T  activities  as  presented 
in  their  work  programs,  and  to  initiate 
RD&T  activities  supported  by  FHWA 
planning  and  research  funds,  subject  tu 
the  limitation  of  Federal  funds  and  to 
compliance  with  program  conditions  :.<!t 
forth  in  subpart  A  of  this  part  and 
§420.207. 
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funds  are  expended 
consistent  with  this 


(e)  States  will  hav  b  primary 
responsibility  for  m  inaging  RD&T 
activities  supported  with  FH\VA 
planning  and  resear  :h  funds  carried  out 
by  other  State  agenc  ies  and 
organizations  and  fc  r  ensuring  that  such 


for  purposes 
subpart. 


(f)  Each  State  shal  develop,  establish, 
and  implement  a  m;  Jiagement  process 
that  ensures  effectiv  s  use  of  available 
FHWA  planning  am  I  research  funds  for 
RD&T  activities  on  )  statewide  basis. 
Each  State  is  permit  ;ed  to  tailor  its 
management  proces ;  to  meet  State  or 
local  needs;  howeve  r,  the  process  must 
comply  with  the  mi  limum 
requirements  and  c<  nditions  of  this 
subpart. 

(g)  States  are  encduraged  to  make 
effective  use  of  the  1  HVVA  Division. 
Regional,  and  Head^  uarters  office 
expertise  in  develop  ing  and  carrying  out 
their  RD&T  activitie  3.  Participation  of 
the  FHWA  on  advis  )ry  panels  and  in 
program  review  me(  tings  is  encouraged 


;an  1 


S  ate  I 


syste  Bs 


(in ' 


£Cti\ 


§420.207    Conditioni 

(a)  As  a  condition 
FHWA  planning 
RD&T  activities,  a 
a  program  of  RD&T 
planning,  design 
maintenance  of " 
transportation,  and 
transportation 
percent  of  the  Statefe 
funds  shall  be  spen' 
unless  waived  by 
accordance  with  th< 
§420.107.  In  additi 
develop,  establish, 
management  proce? 
implements  RD&T 
address  highest 
issues,  and  include! 

(1)  An  interactive 
identification  and  { 
RD&T  activities  for 
RD&T  work  progran  i 

(2)  Utilization,  to 
possible,  of  all 
research  funds  set 
activities  either 
participation  in 
pooled,  or  coo 

(3)  Procedures  fo 
activities,  schedule: 
and  fiscal 

(4)  Support  and 
database  for  progra^ 
reporting  of  active 
input  of  the  final 

(5)  Procedures  to 
effectiveness  of  the 
process  in  imple: 
program,  to 
the  State's  RD&T 


commitm  ents 


use 


I  determ:  ne 


for  grant  approval. 

for  approval  of 
research  funds  for 
shall  implement 
ictivities  for 
cc  nstruction,  and 
higl  ways,  public 
nte'rmodal 

.  Not  less  than  25 
apportioned  SPR 
on  such  activities, 
( FHWA.  in 
provisions  of 
the  State  shall 
I  nd  implement  a 
that  identifies  and 
vities  expected  to 
pndnty  transportation 


process  for 
ioritization  of 
nclusion  in  an 
i;  ^ 

the  maximum  exient 
FHVf  A  planning  and 

de  for  RD&T 
int*nally  or  for 
nat  onal.  regional 
perat  vely  funded  studies; 
tracking  program 
,  accomplishments, 


oftheTRIS 
development, 
AD&T  activities,  and 
re  >ort  information; 
determine  the 
State's  management 
meeting  the  RD&T 

the  utilization  of 
oiitputs.  and  to 


facilitate  peer  reviews  of  its  RD&T 
Program  on  a  periodic  basis  and; 

(6)  Procedures  for  documenting  RD&T 
activities  through  the  preparation  of 
final  reports.  As  a  minimum,  the 
documentation  shall  include  the  data 
collected,  analyses  performed, 
conclusions,  and  recommendations.  The 
State  shall  actively  implement 
appropriate  research  findings  and 
should  document  benefits. 

(b)  Each  State  shall  conduct  peer 
reviews  of  its  RD&T  program  and  should 
participate  in  the  review  of  other  States' 
programs  on  a  periodic  basis.  To  assist 
peer  reviewers  iri  completing  a  quality 
and  performance  effectiveness  review, 
the  State  shall  disclose  to  them 
information  and  documentation 
required  to  be  collected  and  maintained 
under  this  subpart.  Travel  and  other 
costs  associated  with  peer  reviews  of  the 
State's  program  may  be  identified  as  a 
line  item  in  the  State  work  program  and 
will  be  eligible  for  100  percent  Federal 
funding.  At  least  two  members  of  the 
peer  review  team  shall  be  selected  from 
the  FHWA  list  of  qualified  peer 
reviewers.  The  peer  review  team  shall 
provide  a  written  report  of  its  findings 
to  the  State.  The  State  shall  forward  a 
copy  of  the  report  to  the  FHWA  Division 
Administrator  with  a  wTitten  response 
to  the  peer  review  findings. 

(c)  Documentation  that  describes  the 
management  process  and  the  procedures 
for  selecting  and  implementing  RD&T 
activities  shall  be  developed  and 
maintained  by  the  State.  The 
documentation  shall  be  submitted  by 
the  State  to  the  FHWA  Division  office 
for  FHWA  approval.  Significant  changes 
in  the  management  process  also  shall  be 
submitted  by  the  State  for  FHWA 
approval.  The  State  shall  make  the 
documentation  available,  as  necessary, 
to  facilitate  peer  reviews. 

§  420.209    RD&T  work  program. 

(a)  The  State's  RD&T  work  program 
shall,  as  a  minimum,  consist  of  an 
annual  or  biennial  description  of 
activities  and  individual  RD&T 
activities  to  be  accomplished  during  the 
program  period,  estimated  costs  for  each 
eligible  activity,  and  a  description  of 
any  cooperatively  funded  activities  that 
are  part  of  a  national  or  regional  pooled 
study  including  the  NCHRP 
contribution.  The  State's  work  program 
should  include  a  list  of  the  major  items 
with  a  cost  estimate  for  each  item. 

(b)  The  State's  RD&T  work  program 
shall  include  financial  summaries 
showing  the  funding  levels  and  share 
(Federal,  State,  and  other  sources)  for 
RD&T  activities  for  the  program  year. 
States  are  encouraged  to  include  any 


activity  funded  100  percent  with  State 
or  other  funds. 

(c)  Approval  and  authorization 
procedures  in  §420.115  are  applicable 
to  the  State's  RD&T  work  program. 

§  420.21 1    Eligibility  of  costs. 

(a)  Unless  otherwise  specified  in  this 
section,  the  eligible  costs  for  Federal 
participation  in  §420.113  are  applicable 
to  this  part. 

(b)  Costs  for  implementation  of  RD&T 
activities  in  conformity  with  the 
requirements  and  conditions  set  forth  in 
this  subpart  are  eligible  for  Federal 
participation. 

(c)  Indirect  costs  of  a  State 
transportation  agency  RD&T  unit  are 
allowable  to  the  extent  specified  in 

§  420.113(b). 

(d)  Indirect  costs  of  other  State 
agencies  and  organizations  are 
allowable  if  supported  by  a  cost 
allocation  plan  and  indirect  cost 
proposal  in  accordance  with  0MB 
requirements. 

§  420.21 3    Certification  req  u  irements. 

(a)  Each  State  shall  certify  to  the 
FHWA  Division  Administrator  before 
June  30. 1995.  that  it  is  complying  with 
the  requirements  of  this  subpart.  For 
those  States  unable  to  meet  full 
compliance  by  June  30.  1995.  the  FHWA 
Division  Administrator  may  grant 
conditional  approval  of  the  State's 
RD&T  management  process.  A 
conditional  approval  shall  cite  those 
areas  of  the  State's  management  process 
that  are  deficient.  All  deficiencies  must 
be  corrected  by  January  1,  1996.  A  copy 
of  the  certification  shall  be  submitted 
with  each  work  program.  A  new 
certification  will  be  required  if  the  State 
significantly  revises  its  management 
process  for  the  RD&T  program. 

(b)  The  certification  shall  consist  of  a 
statement  signed  by  the  Administrator, 
or  an  official  designated  by  the 
Administrator,  of  the  State 
transportation  agency  certifying  as 
follows:  I  (name  of  certifying  official), 
(position  title),  of  the  State 

(Commonwealth)  of ,  do  hereby 

certif>'  that  the, State  (Commonwealth)  is 
in  compliance  with  all  requirements  of 
23  U.S.C.  307  and  its  implementing 
regulations  with  respect  to  the  research, 
development  and  technology  transfer 
program,  and  contemplate  no  changes  in 
statutes,  regulations,  or  administrative 
procedures  which  would  affect  such 
compliance. 

(c)  The  FHWA  Division  Administrator 
shall  determine  if  the  State  is  in 
compliance  with  the  requirements  of 
this  subpart. 
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§  420.21 5    Procedure  for  withdrawal  of 
approval. 

(a)  If  a  State  is  not  complying  with  the 
requirements  of  this  subpart,  or  is  not 
performing  in  accordance  with  its  RD&T 
management  process,  the  FHWA 
Division  Administrator  shall  issue  a 
written  notice  of  proposed 
determination  of  noncompliance  to  the 
State.  The  notice  shall  set  forth  the 
reasons  for  the  proposed  determination 
and  inform  the  State  that  it  may  reply 
in  writing  within  30  calendar  days  from 
the  date  of  the  notice.  The  States  reply 


should  address  the  deficiencies  cited  in 
the  notice  and  provide  documentation 
as  necessary. 

(b)  If  the  State  and  Division 
Administrator  cannot  resolve  the 
differences  set  forth  in  the 
determination  of  nonconformity,  the 
State  may  appeal  to  the  Federal 
Highway  Administrator. 

(c)  The  Federal  Highway 
Administrator's  action  shall  constitute 
the  final  decision  of  the  FHWA. 

(d)  An  adverse  decision  shall  result  in 
immediate  withdrawal  of  approval  of 


FHWA  planning  and  research  hinds  for 
the  State's  RD&T  activities  until  the 
State  is  in  full  compliance. 

PART  511— RESEARCH  AND 
DEVELOPMENT  (R4D)  STUDIES  AND 
PROGRAMS;  GENERAL  [REMOVED] 

3.  Chapter  I  of  title  23,  CFR,  is 
amended  by  removing  and  resen  ing 
part  511. 
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determine  wbetlaer  the  applicants  are 
legally,  technically,  and  financially 
qualified  to  be  licensed.  Affected  public 
are  any  member  of  the  public  who 
wants  to  become  a  licensee. 
Implementation  of  the  rules  contained 
in  the  Fifth  Report  and  Order  will 
impose  reporting  and  recordkeeping 
requirements  on  the  public.  The  Federal 
Communications  Commission  will 
submit  an  information  collection 
request  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C. 
Section  3507.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  3225, 
New  Executive  Office  Building. 
Washington.  DC  20503,  (202)  395-3561. 
For  further  information,  contact  Judy 
Boley.  Federal  Communications 
Commission.  (202)  418-0210.  " 

Fifth  Report  and  Order 

Adopted:  June  29.  1994 
Released:  July  15. 1994 

By  the  Commission:  Commissioners 
Quelle,  Barrett,  Ness  and  Chong  issuing 
separate  statements. 
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I.  Introduction 

1.  In  this  Fifth  Report  and  Order,  we " 
adopt  rules  to  conduct  auctions  for  the 
award  of  more  than  2,000  licenses  to 
provide  personal  communications 
services  in  the  2  GHz  band,  which  we 
call  "broadband  PCS."  These  broadband 
PCS  auctions  will  constitute  the  largest 
auction  of  public  assets  in  American 
history  and  are  expected  to  recover 
billions  of  dollars  for  the  United  States 
Treasury.  More  importantly,  the 
auctions  will  lead  to  the  introduction  of 
an  array  of  new  telecommunications 
products  and  services  that  are  expected 
to  fuel  our  nation's  economic  growth 
and  revolutionize  the  way  in  which 
Americans  communicate. 

2.  We  also  adopt  in  this  Order 
provisions  to  fulfill  Congress's  mandate 
that  we  ensure  that  small  businesses, 
rural  telephone  companies  and 
businesses  owned  by  minorities  and 
women  are  given  the  opportunity  to 
participate  in  the  provision  of 
broadband  PCS.  These  rules  will 
provide  unprecedented  opportunities 
for  these  designated  entities  to  become 
meaningfully  involved  in  the  provision 
of  a  new  telecommunications  service. 
This  action  seeks  to  ensure  that  licenses 
for  broadband  PCS  are  disseminated  to 
a  wide  variety  of  applicants  and  to 
remedy  the  seridus  imderrepresentation 
of  minorities  and  women  in  the 
proidsion  of  telecommunications 
services.  Further,  by  the  actions  we  take 
today  we  seek  to  ensure  that  PCS  is 
provided  (o  all  communities  in  this 
country,  including  rural  areas. 

3.  Broadband  PCS  will  provide  a 
variety  of  mobile  services  that  will 


compete  with  existing  cellular  services. 
In  addition,  broadband  PCS  is  expected 
to  provide  new  mobile  communications 
capabilities  that  are  not  currently 
available.  These  services  will  be 
provided  by  means  of  a  new  generation 
of  communications  devices  that  will 
include  small,  lightweight,  multi- 
fimction  portable  phones,  portable 
facsimile  and  other  imaging  devices, 
new  types  of  multi-channel  cordless 
phones,  and  advaiiced  paging  devices 
with  two-way  data  capabihlies.'  The 
introduction  of  broadband  PCS  should 
benefit  consumers  by  raising  the  overall 
level  of  competition  in  many  abvady 
competitive  segments  of  the 
telecommunications  industry  and  by 
providing  competition  in  other" 
segments  for  the  first  time.  The 
broadband  PCS  industry  should  also 
generate  thousands  of  jobs  in  this 
country  and  improve  the  international 
competitiveness  of  the  American 
economy. 

4.  Auctions  for  broadband  PCS 
licenses  will  be  conducted  pursuant  to 
Section  309(j)  of  the  Communications 
Act.  47  U.S.C, §  309(j),  which  was 
enacted  in  August  1993.  Section  309|j) 
granted  the  Commission  express 
authority  to  employ  competitive  bidding 
prociadures  to  award  licenses  to  use  the 
electromagnetic  spectrum.^  Section 
309(j)(l)  permits  auctions  only  where 
mutually  exclusive  apphcations  for 
initial  licenses  are  accepted  for  filing  by 
the  Commission  and  where  the 
principal  use  of  the  spectrum  is 
reasonably  likely  to  involve  the  receipt 
by  the  licensee  of  compensation  fitim 
subscribers  in  return  for  enabling  those 
subscribers  to  receive  or  transmit 
communications  signals.  In  the  Second 
Report  and  Order  in  his  proceeding,  we 
concluded  that  PCS  as  a  class  of  service 
satisfies  the  Section  309{j){l)  criteria. 
See  Second  Report  and  Order  in  PP 
Docket  No.  93-253,  9  FCC  Red  2348.  59 
FR  22980,  May  4. 1994  [Second  Report 


'  We  already  have  adopted  rules  for  tomp^litivi! 
bidding  on  licenses  to  be  awarded'to  provide 
personct  communirjtioru  spr\')ces  in  the  900  .MHz 
band  (narrowband  PCS],  which  will  be  u.ied 
primariiy  to  provide  advanced  paging  .vrvice*.  and 
for  iicanses  to  provide  Interactive  Video  and  Data 
Service  (IVDS).  which  will  be  used  to  provide 
servicRs  su(,h  as  home  itbopping  and  pfly-per-vipw 
programming.  Sec  Third  Keporl  and  Order  ir,  PP 
Docket  No.  99-253.  FCC  94-38.  59  FR  2ft7-il.  May 
24.  1994  (narrowband  PCS);  and  Fourth  Report  and 
Order  in  PP  Docket  No.  93-253,  FVX  94-'W,  59  W 
24947,  May  13. 1994  (FVOS). 

^  Wp  adopted  a  Notice  of  Proposed  Rule  .Vloking 
lo  implsmenf  Section  309(j)  on  Sepfembor  23, 1993. 
Notice  of  Proposed  Rule  Making  in  PP  Do<.liel  No 
93-253,  8  FCC  Red  7635.  58  FR  53489.  Oct.  15. 
1993  (hereinafter  "NPRM"  or  "Notice').  The 
Cormnlssion  received  222  conunents.  169  reply 
comments  and  nuinerous  ex  porfp  presentations 
relnting  to  this  proceeding.  Commejilers  may  b« 
inferred  to  herein  by  abbreviations. 


and  Order),  at  %%  54-58.  Accordingly,  if 
mutually  exclusive  applications  for  a 
broadband  PCS  license  are  accepted  for 
filing,  we  will  award.tbat  hcense 
through  competitive  bidding. 

5.  We  also  concluded  in  the  Second 
'  Report  and  Order  that  we  could  design 
.auction  procedures  to  govern  the  award 
of  broadband  PCS  licenses  that  would 
promote  the  objectives  listed  in  Section 
309(j)(3).  More  specifically,  in  the 
Second  Report  and  Order,  we 
determined  that  the  use  of  competitive 
bidding  to  award  broadband  PCS 
licenses,  as  compared  with  other 
licensing  methods,  would  speed  the 
development  and  deployment  of  new 
services  to  the  public  and  would 
encourage  eRicient  use  of  the  spectrum, 
as  required  by  Section  309lj)(3)  (A)  and 
(D).  In  this  regard,  we  noted  that 
auctions  would  generally  award  licenses 
quickly  to  those  parties  who  value  them 
most  highly  and  who  are  therefore  most 
hkely  to  introduce  service  rapidly  to  the 
public,  id.  at  1  57.  We  also  concluded 
that  competitive  bidding  would  recover 
for  the  public  a  portion  of  the  value  of 
the  spectrum,  as  envisioned  in  Section 
309(j)(3)(C).  Id.  We  considered  a  variety 
of  methods  to  implement  Congress's 
remaining  ob)ectives.  set  forth  in 
Section  309(j)(3)(B),  of  "promoting 
economic  opportunity"  and  "avoiding 
excessive  concentration  of  licenses"  by 
disseminating  licenses  "among  a  wide 
variety  of  apphcants."  In  the  Second 
Report  and  Order,  we  adopted  rules 
which  provide  the  Commission  with  a 
menu  of  options  to  choose  from  to 
promote  these  objectives  with  respect  to 
particular  spectrum  services  to  be 
auctioned,  such  as  broadband  PCS,  in 
service-specific  rules. 

6.  In  our  Broadband  PCS 
RecoTisideration  Order,  we  established 
bandwidth  assignments  and  area 
designations  for  broadband  PCS.  See 
Memorandum  Opinion  and  Order  in 
GEN  Docket  No.  90-314,  FCC  04-144, 
59  FR  32830,  June  24,  1994 
{"Broadband  PCS  Reconsideration 
Order");  see  also  Second  Report  and 
Order  in  GEN  Docket  No.  90-314,  FCC 
93-451,  8  FCC  Red  7700,  58  FR  59174, 
Nov.  8, 1993.  In  that  Girder,  we  allocated 
1 20  MHz  of  spectrum  for  licensed 
broadband  PCS.  We  divided  the 
licensed  broadband  PCS  spectrum  into 
thj¥e  30  MHz  blocks  (blocks  A,  B  and 
C)  and  three  10  MHz  blocks  (blocks  D, 
E  and  F).  We  also  designated  two 
different  service  areas:  493  Basic 
Trading  Areas  ("BTAs")  and  51  Major 
Trading  Areas  ( "MTAs").3  The  licenses 


ill  frequency  blocks  A  and  B  will  be 
awarded  on  an  MTA  basis,  and  the 
licenses  on  fttxjuency  blocks  C.  D,  E  and 
F  will  be  awarded  on  a  BTA  basis.  A 
total  of  2.074  broadband  PCS  licenses 
will  therefore  be  issued.*  The 
Broadband  PCS  Reconsideration  Order 
sets  forth  eligibility  rules  for  obtaining 
broadband  PCS  licenses,  and  establishes 
construction  requirements  to  facilitate 
the  provision  of  PCS  services.  See 
Broadband  PCS  Reconsideration  Order 
at  «i^  102-132, 147-158.  By  these  rules, 
we  intend  to  promote  competition  in  the 
wireless  telecommunications  market  by 
as  many  different  qualified  providers  as 
the  spectrum  can  reasonably 
accommodate  and  to  promote  the  rapid 
deployment  of  the  infrastructure 
required  to  provide  broadband  PCS. 

n.  Executive  Summary 

7.  In  this  Fifth  Report  and  Order,  we 
set  forth  the  specific  auction  procedures 
for  broadband  PCS  licenses.  We  have 
decided  to  conduct  three  auctions:  the 
first  for  the  99  available  PCS  licenses  in 
MTA  blocks  A  and  B,  the  second  for  the 
986  PCS  licenses  in  BTA  blocks  C  and 
F,  and  the  third  for  the  remaining  986 
PCS  licenses  in  BTA  blocks  D  and  E. 
That  is.,  the  first  auction  will  «ward 
licenses  for  the  30  MHz  blocks  for  large 
geographic  areas.  The  second  auction 
will  award  licenses  for  smaller 
geographic  areas  for  the  two  blocks  that, 
as  explained  below,  we  have  reserved 
for  bidding  by  relatively  small 
companies.  In  these  "entrepreneurs' 
blocks,"  we  have  designed  procedures 
lo  ensure  that  small  businesses,  rural 
telephone  companies  and  businesses 
owned  by  women  and  minorities,  whith 
we  collectively  refer  to  as  designated 
entities,  have  "the  opportunity  to 
participate  in  the  provision"  of  PCS,  as 
Congn^ss  directed  in  Section 
309(j)(4)(D).  In  the  third  auction  we  wll 
award  licen.ses  for  the  remaining  10 
MHz  blocks. 

8.  We  intend  to  conduct  each  autlion 
through  simultaneous  multiple  round 
bidding  with  si.multaneous  stopping 
rules.  Under  that  approach,  no  license 
awarded  until  the  bidding  closes  on  all 
licenses  in  the  auction.  We  have 
determined  that  simultaneous  multiple 


'  The  4«3  BTAs  and  51  VfTAs  used  in  our 
broadband  PCS  licensing  rules  hav<>  been  adapted 


froro  the  Ri,iid  McfJoMy  1992  Commercial  .Alias  ami 
Marketing  Guide.  I23rd  EdlHon,  at  38-39. 
'The  Commission  has  granted  pioneer's 
preferfnire  to  three  broadbajid  PCS  applicant!^,  a.rfl 
slated  that  the  parties  swarded  pioneer's 
preferences  amy  apply  for  a  30  MHi  MTA 
broadbend  PCS  license  without  facing  conijifti:ig 
applications.  See  Third  Report  and  Order  in  C.EN 
Docket  No.  90-314.  9  FCC  Red  1337.  59  FR  9419, 
Feb.  28.  1994.  If  the  Conunission  grants  license*  to 
the  three  pioneer's  preference  grantees,  thiw  fewer 
licen.s«s  will  bo  awardod  through  rompetitive 
bidding. 
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round  bidding  is  ap  )ropriate  where  the 
value  of  the  licenses  is  high  compared 
to  the  cost  of  condui  ling  the  auction 
and  the  values  of  lie  anses  are 
interdependent.  See  Second  Report  and 
Order  at  1106-111.  We  believe  the 
fonner  condition  is ;  net  here  because 
other  government  aj  encies  project  that 
the  boardband  PMS  licenses  will  be 
auctioned  for  as  much  as  $10.6  billion. 
See  id.  at  1 177.  The  latter  condition  is 
also  satisfied  becaus  e  the  record 
demonstrates,  for  ex  ample,  that  a 
license  for  the  Phila  lelphia  MTA  or  the 
Richmond  MTA  wil  likely  be  valued 
more  highly  if  it  is  h  eld  in  conjunction 
with  the  license  for  he  Washington- 
Baltimore  MTA.  We  are  adopting  a 
variety  of  rules  gove  ming  bid 
increments  and  bide  ing  activity  to  move 
the  auctions  toward  completion  in  a 
reasonable  period  o  time.  We  are  also 
retaining  the  ability  to  use  other 
approaches,  includi  ig  sequential 
auctions  for  the  lice:  ises,  and  to  make 
other  adjustments  tc  the  auction  process 
as  necessary. 

9.  As  mentioned  a  jove,  we  establish 
by  this  Order  a  num  )er  of  rules  to 
implement  Congress 's  mandate  in 
Section  309{j)(4)(D)  hat  we  ensure  that 
designated  entities  t  re  "given  the 
opportunity  to  parti  :ipate  in  the 
provision  of  spectru  n-based  services" 
such  as  broadband  f  CS.  To  accomplish 
this  objective,  Congi  ess  directed  us  to 
"consider  the  use  of  tax  certificates, 
bidding  preferences  and  other 
procedures."  47  U.S  C.  §  309fjM4)(E)l. 
We  construe  this  co  igressional  directive 
as  a  mandate  that  w  t  take  the  steps  that 
are  necessary  to  ens  ire  that  designated 
entities  have  a  reali:  tic  opportunity  to 
obtain  broadband  P(  iS  licenses.  We 
apply  that  mandate  n  light  of  Metro 
Broadcasting.  Inc.  v  FCC,  497  U.S.  547, 
564-565  (1990).  wh  ch  held  that 
"benign  race-consci  )us  measures 
mandated  by  Congn  ss  *  *   *  are 
constitutionally  per  nissible  to  the 
extent  that  they  serv  g  important 
governmental  object  ives  within  the 
power  of  Congress  a  id  are  substantially 
related  to  achievem(  nt  of  those 
objectives."  The  ml  s  we  adopt  also 
further  Congress's  o  )jectiyes,  set  forth  in 
Section  309(j)(3)(B),  of  "promoting 
economic  opportuni  ty  and  competition 
and  ensuring  that  n(  w  and  innovative 
technologies  are  rea^  lily  accessible  to 
the  American  peopl ;  by  avoiding 
excessive  concentra  ion  of  licenses  and 
by  disseminating  lie  snses  among  a  wide 
variety  of  applicant; ,  including  small 
business,  rural  telep  lone  companies, 
and  businesses  own  !d  by  members  of 
minority  groups  anc  women."  Each  of 
the  steps  adopted  h(  re  is  directly  related 


to  carrying  out  Congress's  stated 
objective  of  promoting  economic 
opportunity  by  disseminating 
broadband  PCS  licenses  to  a  wide 
variety  of  applicants,  including 
designated  entities. 

10.  The  record  clearly  demonstrates 
that  the  primary  impediment  to 
participation  by  designated  entities  is 
lack  of  access  to  capital.  This 
impediment  arises  for  small  businesses 
from  the  higher  costs  they  face  in  raising 
capital  and  for  businesses  owned  by 
minorities  and  women  from  lending 
discrimination  as  well.  In  this  regard,  it 
should  be  noted  that  although  auctions 
have  many  beneficial  aspects,  they 
threaten  to  erect  another  barrier  to 
participation  by  small  businesses  and 
businesses  owned  by  minorities  and 
women  by  raising  the  cost  of  entry  into 
spectrum-based  services. 

11.  Congress  has  recognized  tha\ 
"small  business  concerns,  which 
represent  higher  degrees  of  risk  in 
financial  markets  than  do  large 
businesses,  are  experiencing  increased 
difficulties  in  obtaining  credit."  ^ 
Congress  further  found  that  women  and 
minorities  face  particularly  severe 
problems  in  raising  capital.^  A  study  of 
mortgage  lending  conducted  by  the 
Federal  Reserve  Bank  of  Boston  in  1992 
illustrates  how  problems  arise.  That 
study  showed  that  in  cases  in  which 
lenders  exercised  discretion  in  deciding 
whether  to  make  a  loan  to  a  borrower 
who  presented  some  problems  (which 
includes  most  mortgage  applicants),  that 
discretion  tended  to  be  exercised  in 
favor  of  whites.  As  a  result,  a  minority 
applicant  for  a  mortgage  who  was 
identical  in  all  pertinent  respects  to  a 
white  applicant  nevertheless  was  60 
percent  more  likely  to  be  denied  a 
mortgage  loan.^  At  the  same  time, 
discrimination  was  difficult  to  show  in 
any  particular  case,  although  it  emerged 
clearly  when  data  concerning  hundreds 
of  mortgage  applications  were  reviewed. 

12.  The  first  measure  we  adopt  to 
fulfill  Congress's  mandate  that  we 
ensure  that  designated  entities  have  the 
opportunity  to  participate  in  providing 
broadband  PCS  is  to  reserve  the  30  MHz 
licenses  on  block  C  and  the  10  MHz 
licenses  on  block  F,  both  of  which  are 
to  be  licensed  in  each  of  the  493  BTAs. 
for  bidding  by  entities  with  annual  gross 
revenues  of  less  than  $125  million  and 
total  assets  of  less  than  $500  million. 
These  limits  will  exclude  many  large 


^  Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992.  Section 
331(a)(3).  Pub.  L.  102-366.  Sept.  4.  1992. 

0  W.  Sections  112(4)  and  331(a)(4). 

'  Mortgage  Lending  in  Boston:  Interpreting 
HMDA  Data.  Federal  Reserve  Bank  of  Boston, 
Working  Paper  92-7  (October  1992). 


telecommunications  companies  from 
bidding  on  these  two  blocks.  We  will 
not  allow  one  entity  to  obtain  more  than 
10  percent  [i.e.,  98)  of  the  licenses  on 
these  two  blocks.  By  excluding  large 
companies  from  bidding  in  these  two 
blocks  and  by  limiting  the  total  number 
of  licenses  that  one  entity  can  obtain  in 
these  blocks  we  create  numerous 
opportunities  for  small  entities  to 
become  PCS  providers  and  thereby 
ensure  that  broadband  PMS  licenses 
will  be  disseminated  "among  a  wide 
variety  of  applicants,"  as  required  by 
Section  309(j)(3)(B). 

13.  Reserving  blocks  C  and  F  for 
bidding  by  relatively  small  companies 
will  not,  by  itself,  be  sufficient  to  ensure 
that  small  businesses  and  businesses 
owned  by  members  of  minority  groups 
and  women  have  the  opportunity  to 
obtain  broadband  PCS  licenses.  Under 
the  definition  we  apply  or  purposes  of 
this  Order,  "small  businesses"  are  those 
with  gross  revenues  not  exceeding  $40 
million,  and  those  businesses  will  be  at 
a  disadvantage  in  competing  against 
companies  with  gross  revenues  of  as 
much  as  $125  million.  In  addition, 
businesses  owned  by  members  of 
minority  groups  and  women  face 
discrimination  that  poses  additional 
obstacles  for  these  firms.  Accordingly, 
we  take  five  related  steps  within  the 
entrepreneurs'  blocks  to  assist 
designated  entities  in  attracting  the " 
capital  necessary  to  obtain  a  broadband 
PCS  license. 

14.  First,  we.will  structure  our 
attribution  rules  to  allow  those 
extremely  large  companies  that  may  not 
bid  on  blocks  C  and  F  to  invest  in 
entities  that  bid  on  those  blocks.  More 
specifically,  we  will  allow  the  relatively 
small  companies  eligible  to  bid  in  these 
blocks  to  obtain  investment  representing 
up  to  75  percent  of  their  passive  equity 
from  larger  companies  so  long  as  each 
investor  holds  no  more  than  a  25 
percent  passive  equity  interest.  In 
addition,  eligible  businesses  owned  by" 
minorities  and  women  may  choose  to 
have  a  single  investor,  no  matter  how 
large,  hold  a  passive  equity  interest  up 
to  49.9  percent,  these  rules,  and  others 
that  we  establish  in  this  Order,  are 
designed  to  enhance  access  to  capital  by 
businesses  owned  by  minorities  and 
women. 

15.  Second,  to  encourage  large   - 
companies  to  invest  in  designated 
entities  and  to  assist  designated  entities 
without  large  investors  to  overcome  the 
additional  hurdle  presented  by  auctions, 
we  will  make  bidding  credits  available 
to  designated  entities.  More  specifically, 
small  businesses  will  receive  a  10 
percent  bidding  credit  (or  a  10  percent 
discount  on  their  winning  bids). 


Businesses  owned  by  minorities  and 
women  will  receive  a  15  percent 
bidding  credit  to  compensate  for  the 
substantial  problems  they  face  in 
attracting  capital.  The  credits  willbe 
cumulative,  so  that  a  business  owned  by 
minorities  or  women  that  also  qualifies 
as  a  small  business  will  receive  a  25 
percent  bidding  credit.  Under  these 
rules,  it  still  will  be  more  expensive  for 
designated  entities  to  participate  in  the 
provision  of  spectrum-based  services 
than  it  was  before  Congress  granted  us 
authority  to  hold  auctions,  because  they 
will  have  to  purchase  hcenses.  But  by 
adopting  bidding  credits,  which  are  ' 
explicitly  authorized  by  Section 
309{j)(4)(D),  the  Commission  seeks  to 
promote  economic  opportunity  and  to 
counterbalance  the  tendency  of  auctions 
to  concentrate  license  ownership  in  the 
bands  of  several  very  large  companies. 

16.  T!:  ird,  we  willallow  most 
successlal  bidders  within  the 
entrepreneius'  blocks  to  pay  for  their 
licenses  in  installments  for  generally  the 
same  reasons — encouraging  large 
companies  to  invest  in  designated 
entities,  promoting  economic 
opportunity  by  assisting  designated 
entities  in  overcoming  the  additional 
hurdle  presented  by  auctions,  and 
ensuring  that  licenses  are  disseminated 
widely.  In  general,  successful  bidders 
will  be  permitted  to  defer  paymeuLs  of 
principal  on  their  debt  to  the 
govenunent  for  some  period.  Small 
businesses  and  businesses  owned  by 
minorities  and  women  will  be  permitted 
to  defer  payments  of  principal  for  a     - 
longer  period  than  other  successful 
bidders  in  these  blocks.  Fina^lly, 
businesses  owned  by  minoritjos  and 
women  will  be  charged  a  lower  interest 
rate. 

17.  Fourth,  we  will  expend  oiir  tax . 
cvertificrite  policies  to  promote 
participation  by  mi.norititis  and  wt;uH:a 
in  the  provision  of  broadband  PCS.  The 
hoider.of  a  lax  certificate  is  ponuiitcid  to 
defer  payment  of  the  capita!  gainR  tax 
that  would  otherwise  be  recognized, 
upon  the  sale  of  an  investment.  Our 
extension  of  the  tax  certificate  policy  'o 
brnadbiind  PCS  wil!  promote 
involvement  by  minorities  and  won;? n. 
in  spectrum -based  services  in  thr^o 
ways.  First,  initial  inve.stors  in  such 
businesses  will  be  eligible  for  tax 
certificntes  upon  the  sale  of  their 
Investments.  We  expect  that  the 
availability  of  such  favorable  tax 
f rt!atment  will  enable  minority-  and 
women-owned  businesses  to  attract 
investors  more  e.asily.  Second,  holders 
or  broadband  PCS  hcenses  will  be  able 
to  otjtain  tax  certificates  upon  the  sale 
of  the  business  to  a  company  controlled 
tiy  minorities  and  women.  Third,  a 


cellular  operator  that  sells  its  interest  in 
an  overlapping  cellular  system  to  a 
minority-  or  woman-ovimed  business  to 
come  into  compUance  with  our  PCS/ 
cellular  cross-ownership  rule  will  be   • 
eligible  for  a  tax  certificate.  Both  the 
second  and  third  policy  will  further 
Congress'  objective  of  ensuring  that 
spectrum  hcenses  are  disseminated 
widely  and,  in  particular,  to  de.signated 
•:ntities. 

18.  Finally,  we  will  reduce  the 
upfront  payment  for  all  bidders  in  the 
entrepreneurs'  block.  Bidders  in  the 
other  bloclLS  will  pay  S0.02  per  MHz  per 
pop  while  winners  in  the  entrepreneiu^' 
blocks  will  receive  a  25  percent 
discount  and  pay  only  $0,015  per  MHz 
per  pop  as  a  pre-auction  payment. 

19.  Congress  was  also  concerned  that 
rural  areas  not  go  unserved  bv  PCS,  and 
therefore  directed  Us  to  ensure 
participation  in  auctions  for  spectrum- 
based.  ser\'ices  by  rural  telephone 
companies  who  have  a  history  of  servii» 
to  riiral  areas  and  an  established 
infrastructure  on  which  to  build  a  PCS 
business  effectively.  Thu.s.  we  estabhsh 
partitioning  rules  in  this  Ord»^r  that  will 
allow  them  to  use  their  existing  wireline 
network  to  efficiently  and  expeditiously 
provide  PCS  in  rural  areas,  hi  addition, 
most  rural  telephone  companies  will 
qualify  to  hid  on  the  entrepreneurs' 
blocks,  and  hence  will  be  eligible  for 
instalhnent  payments.  Those  rural 
telephone  companies  that  qualify  as 
small  or  minority-  or  women-owned 
businesses  will  also^be  able  to  take 
advantage  of  ihe'applicable  bidding 
(H-edits. 

20.  The  rules  that  we  adopt  today  are 
.designed  tc?  onsure  thnf  only  bona  fide 
designated  entities  qualify  for  the 
special  provisions  f:sfablisht.'d  to  ensure 
their  participation  injjioadhand  PCS. 
The  rules  are  li-jsigned  to  enablii 
designated  entities  to  attract  passive   • 
equity  fiuni  non-designated  Rutities, 
provided  that  tlesignatud  entities 
maintain  conirol  and  a  substantial  entity 
stake  in  the  ventures  at  all  times.  The 
Commission  will  not  tolerate  "fronts" 
that  are  contj  oiled  by  supposedly 
passive  investors,  and  we  will  Iw 
vigilant  in  preventing  abuse  of  the 
designated  entity  provisions.  Our  rules 
are  also  designed  to  prevent  designated 
entities  from  assigning  hcenses  obtained 
through  the  use  of  these  special 
measures  or  who  otherwise  lose  their 
designated  entity  status  before  the  end 
of  a  reqiured  five-year  holding  period. 

21.  The  following  sections  of  this 
Fifth  Report  and  Order  disaias  in  detail 
the  actions  we  have  outlined  above. 


III.  Auctionability  of  Broadband  PCS 

22.  Section  309|j)(l)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  §  309{j)(l),  permits  auctions  only 
where  mutually  exclusive  applications 
for  initial  li(,«nses  or  construction 
permits  are  accepted  for  fihng  by  the 
Commission  and  where  the  principal 
use  of  the  spectrum  will  involve  or  is 
reasonably  likely  to  involve  the  receipt 
by  the  licensee  of  compensation  from 
subscribers  in  return  for  enabling  those 
.subscribers  to  receive  or  transmit 
communications  signals.  In  the  Second 
Report  and  Order,  we  concluded  that 
PCS  as  a  class  of  sen-ice  would  satisfy 
the  section  309(j)(l)  criteria  for 
auctionability.  SeeSecond Report  and 
Order  at  1^  54-58.  Specifically,  based 
on  the  record  in  this  proceeding  and  in 
GEN  Docket  No.  90-314,  we  concluded 
that  the  principal  use  of  broadband  I'CS 
spectrum  satisfied  these  auction  criteria 
Id.  at  Ti  56.  thus,  if  mutually  exclusive 
applications  for  a  broadband  PCS 
license  are  accepted  for  filing,  we  will 
award  that  license  through  competitive 
bidding.** 

23.  As  noted  above,  we  concluded  in 
the  Second  Report  and  Order  that  the 
criteria  in  Section  309(j)(  <)  will  be 
satisfied  by  competitive  bidding  for 
broadband  PCS  Hcenses,  and  thus  that 
broadband  PCS  should  be  subje<:t  to  our 
competitive  bidding  prot;edures.  We 
determined  that  the  use  of  competitive 
bidding  to  award  broadband  PCS 
licenses,  as  compared  with  other 
licensing  methods,  will  speed  the 
development  and  deployment  of  new 
services  to  the  pubiic  with  minimal 
administrative  or  judicial  delay,  and 
wil!  encourage  efficient  use  of  the 
spectrum  as  required  by  Section 
3'09(j)(J)  (A)  and  (D).  We  also  concluded 
that  couipotitive  bidding  would  recover 
for  the  public  a  portion  of  thn  value  of 
the  sptiictrum,  as  envisioned  in  .Section 
309(j)(.!)(C)  Id.  Finally,  in  accordance 
witii  Section  309(i)(3)(B),  we  adopted  a 
set  of  open  competitivr  biiiding 
procedures  and  i\  innnu  ol  special 


"In  Itit]  ShuodJ  i<h.(jiI  itnd  Order,  we  uddnmi^d 
the  only  comiiiintr,-  wlu.  ■iijgtiiJ  llial  llie 
Commission  should  nol  find  t.hjt  ihe  print  ijiii!  tist 
ol  PCS  is  itKely  to  bt)  fnr  itm  provision  of  M^rvitn 
to  subscribt^r*.  for  compensation.  Stv  Second  Keporl 
and  Order  at  %%  55-  Sh.  I'lie  Ujnimjssion  rejected 
ttie  aiguini-ni  of  Miliin  Publiivilioiis.  a  puMishrr  uf 
.•iptHi.i!lzed  liifuniiiitinn  s<>.rviccs  that  intends  to 
utilize  PCS  frequGnt'ins  on  a  noii-sutjsrrlptiun  t«5is, 
thatlhe  CommissWjn  should  retrain  from  making 
ihe  priiiupdl  use  finding  lieaiuse  P(.S  does  not  yet 
exist.  We  ( ontluded  thai  :hc  overwhi;lini,'ig  weigtil 
of  the  coninienis  In  ttii"  procet^ding.  a>^  well  ^s  rur 
experienre  with  Ihe  PCS  experiments  that  we  have 
licensi'd,  reflect  that  licensed  fDS  spectrum  is 
likely  to  be  used  prmcipally  for  Ihe  provision  of 
service  to  suUsu-ibers  for  comptuisation.  Sun  id  at 
1  5h We  find  no  basis  tn  the  record  tc  depart  from 
this  conr  tuslon 
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the  most.  We  also  indicated  that  this 
method  vdll  facilitate  efficient 
aggregation  of  licenses  across  spectrum 
bands,  thereby  resulting  in  vigorous 
competition  among  several  strong 
service  providers  who  will  be  able 
rapidly  to  introduce  a  wide  variety  of 
services  highly  valued  by  end  users. 
Second  Report  and  Order  at  1 106.  In 
addition,  we  concluded  that  because  of 
the  superior  information  and  flexibility 
it  provides,  this  method  is  likely  to 
yield  greater  revenues  than  other 
auction  designs.  Thus,  we  found  that 
the  use  of  simultaneous  multiple  round 
auctions  would  generally  be  preferred. 
Id. 

26.  However,  because  simultaneous 
multiple  round  bidding  is  likely  to  be 
more  administratively  complex  and 
costly  both  for  bidders  and  for  the  FCC 
than  sequential  or  single  round  bidding, 
we  indicated  that  we  would  use  this 
auction  design  only  where  license 
values  are  interdependent  and  the 
expected  value  of  the  licenses  to  be 
auctioned  is  high  relative  to  the  costs  of 
conducting  a  simultaneous  multiple 
round  auction.  See  Second  Report  and 
OrderatHTl  110-111. 

B.  Competitive  Bidding  Design  for 
Broadband  PCS  Licenses 

27.  In  the  Second  Report  and  Order 
we  considered  several  auction  methods 
including  simultaneous  multiple  round 
bidding,  sequential  bidding,  and 
combinatorial  bidding.  We  discuss  each 
of  these  below.  We  have  chosen  to  adopt 
simultaneous  multiple  round  auctions 
as  our  auction  methodology  for 
broadband  PCS  licenses.  We  believe  that 
for  broadband  licenses  this  method  will 
best  meet  Congress'  goals  in  authorizing 
competitive  bidding  in  section  309(j)  of 
the  Communications  Act. 

1.  Simultaneous  Multiple  Round 
Auctions 

28.  There  is  considerable  support  in 
the  record  for  the  use  of  simultaneous 
multiple  round  auctions,  in  which  two 
or  more  licenses  are  put  up  for  bid  at  the 
same  time,  and  there  are  multiple 
bidding  rounds  in  which  bidders  have 
the  opportunity  to  top  the  high  bids 
from  the  previous  round.  Several 
comments  and  studies  in  the  record  by 
academic  auction  experts  advocate 
simultaneous  multiple  round  bidding 
for  broadband  PCS.  See  comments  of 
PacTel  Corporation,  Attachment  of  R. 
Preston  McAfee;  comments  of  Pacific 
Bell  and  Nevada  Bell,  Attachment  of 
Paul  R.  Milgrom  and  Robert  B.  Wilson; 
comments  of  NYNEX,  Attachment  by 
Robert  G.  Harris  and  Michael  L.  Katz. 
NTIA  also  recommends  simultaneous 


multiple  round  bidding.^  Comments  of 
NTIA  at  14-16.  Other  experts 
recommend  using  some  combirwtion  of  . 
sequential  and  simultaneous  bidding. 
See  comments  of  Bell  Atlantic  Personal 
Commimications,  Inc.,  Attachment  by   .. 
Barry  Nalebuff  and  Jeremy  Bulow;  and 
comments  of  Telephone  and  Data 
Systems,  Attachment  by  Robert  J. 
Weber.  Some  commenters  who 
originally  expressed  no  opinion  on  the 
issue  or  supported  other  methods  in 
their  comments  supported  proposals  for 
simultaneous  bidding  in  their  reply 
comments.  See  reply  comments  of 
AT&T,  GTE  Service  Corp.  and 
Community  Service  Telephone  Co. 

29.  The  analysis  in  the  Second  Report 
and  Order  also  supports  simultaneous 
multiple  round  bidding  for  broadband 
PCS  auctions.  We  concluded  that 
multiple  round  bidding  is  generally 
superior  to  single  round  bidding,  and 
that  when  licenses  are  interdependent, 
simultaneous  bidding  is  generally 
superior  to  sequential  bidding.  As  we 
noted  in  the  Second  Report  and  Order, 
multiple-round  auctions  have  the 
advantage  over  single-round  auctions 
insofar  as  they  provide  more 
information  to  bidders  about  the  value 
that  other  bidders  place  on  licenses, 
increasing  the  likelihood  that  the 
licenses  are  acquired  by  those  who 
value  them  most  highly  and  increasing 
the  revenue  likely  to  be  gained  from  the 
auction.  Multiple-round  auctions  are 
also  more  likely  to  be  perceived  as  open 
and  fair.  The  disadvantage  of  multiple 
round  auctions  is  that  they  have  higher- 
administrative  costs  than  single  round 
auctions.  Second  Report  and  Order  at 
^^  82-85. 

30.  As  noted  in  the  Second  Report 
and  Order,  simultaneous  auctions  are 
more  likely  than  sequential  auctions  to 
award  interdependent  licenses 
efficiently  because  they  provide  more 
information  about  the  value  of 
interdependent  licenses  and  allow  the 
use  of  that  information  because  all 
licenses  remain  available  throughout  the 
bidding  process.  Simultaneous  auctions 
are  also  likely  to  raise  more  revenue 
than  sequential  auctions  for  two 
reasons.  First,  they  increase  the  value  of 
the  licenses  by  facilitating  efficient 
aggregation.  Second,  because  they 
provide  more  information  about  the 
value  of  interdependent  licenses  they 
reduce  the  propensity  of  sophisticated 
bidders  to  bid  cautiously  in  order  to 
avoid  the  "winner's  curse" — the 
tendency  for  the  winner  to  be  the  bidder 


'  NTIA  also  supports  all-or-nothing  bids  on 
groups  of  licenses,  i.e.,  combinatorial  bidding,  in 
conjunction  with  simultaneous  multiple  round 
bidding. 
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who  most  overestimates  the  value  of  the 
item  up  for  bid.  Simultaneous  auctions 
also  eliminate  the  need  to  choose  the 
order  in  which  Ucenses  will  be 
auctioned.  The  advantage  offered  by 
simultaneous  auctions  depends  on  how 
much  interdependence  exists  among 
licenses.  Second  Report  and  Order  at 
HI  89-94.  The  disadvantages  of 
simultaneous  multiple  round  auctions 
appear  to  be  that  they  may  be  difficult 
to  implement  and  there  is  little 
experience  in  their  use.  Second  Report 
and  Order  ai  ^95. 

31.  We  agree  with  commenters  who 
support  simultaneous  multiple  round 
bidding  for  awarding  broadband  PCS 
licenses.  Estimates  of  total  PCS  revenues 
by  the  Office  of  Management  and 
Budget  and  the  Congressional  Budget 
Office  indicate  that  the  value  of 
broadband  PCS  licenses  wrill  likely  be 
sufficiently  high  to  warrant  the  use  of 
simultaneous  auctions.'"  We  further 
believe  that  the  values  of  most 
broadband  PCS  licenses  will  be 
significantly  interdependent  because  of 
the  desirability  of  aggregation  across 
spectrum  blocks  and  geographic  regions 
and  because  there  is  a  high  degree  of 
substitutabihty  among  hcenses  with  the 
same  amount  of  spectrum  and  covering 
the  same  geographic  area.  See  Second 
Report  and  Order  at  H  90-91 . 
Compared  with  other  bidding 
mechanisms,  simultaneous  multiple 
round  bidding  generates  the  most 
information  about  license  values  during 
the  course  of  the  auction  and  provides 
bidders  with  the  most  flexibility  to 
pursue  back-up  strategies,  and  is 
therefore  most  likely  to  award  licenses 
to  the  bidders  who  value  them  the  most. 
Simultaneous  multiple  round  auctions 
will  also  facilitate  efficient  aggregation 
across  spectrum  bands,  where 
permitted,  thereby  enhancing 
competition  among  wireless  products 
and  services. 

32.  We  recognize,  however,  that 
simultaneous  multiple.round  bidding 
may  involve  a  greater  degree  of 
complexity  than  other  competitive 
bidding  methods,  and  that  it  may 
present  greater  operational  difficulties 
both  for  the  FCC  and  for  bidders, 
especially  where  many  bidders  are 
expected  to  participate.  Therefore,  we 
v«ll  use  a  sequence  of  simultaneous 


""A  study  by  the  Congressional  Budget  Office 
e.-itimated  thai  an  auction  for  PCS  licenses  on  two 
25  MHz  nationwide  blocks  of  spectrum  could  raise 
Si. 3  billion  to  $5.7  billion  in  revenues. 
Congressional  Budget  Office.  Aurlioning  Bodia 
Spectrum  Licenses,  at  23  (March  1992).  The  Office 
of  MBnagemem  and  Budget  estimated  that 
auctioning  broadband  PCS  licenses  would  generate 
SI  2.6  billion  in  revenues.  Budget  of  the  United 
States  Government,  Analytical  Perspective.  Fiaro! 
Vear  3995,  at  220  (February  1994). 


auctions.  Licenses  that  are  highly 
interdependent  will  be  grouped  together 
and  auctioned  simultaneously. 

2.  Sequential  Auctions 

33.  In  a  pure  sequential  auction, 
whether  oral  or  electronic,  licenses  are 
put  up  for  bid  one  at  a  time,  so  that 
bidding  ends  on  one  item  before  it 
begins  on  the  next  item.  Sequential 
multiple  round  oral  or  electronic 
auctions  generate  valuable  information 
about  earlier  auctioned  licenses,  which 
can  assist  bidders  in  valuing  later 
auctioned  licenses.  If  license  values  are 
interdependent,  however,  sequential 
oral  or  electronic  auctions  are  less  likely 
than  simultaneous  auctions  to  award 
interdependent  licenses  to  the  parties 
who  value  them  most  highly  and  to 
result  in  the  efficient  aggregation  of 
licenses,  because  bidders  for  licenses 
that  are  auctioned  early  must  bid  with 
less  information  about  the  value  of 
hcenses  to  be  auctioned  later,  and  they 
will  have  less  opportunity  to  pursue 
backup  bidding  strategies.  For  these 
reasons,  we  conclude  that  sequential 
multiple  round  auctions  are  less 
preferred  in  the  award  of  broadband 
PCS  licenses  than  simultaneous 
multiple  round  auctions.  Nevertheless, 
if,  as  a  result  of  our  auction  experience, 
we  determine  that  the  operational  costs 
or  complexities  associated  with 
simultaneous  multiple  round  auctions 
outweigh  their  benefits,  we  may  decide 
instead  to  employ  pure  sequential  oral 
or  electronic  (multiple  round)  auctions 
or  a  sequence  of  single  combined  oral 
auctions  in  which  bidding  is  combined 
for  all  licenses  in  a  given  band  with  the 
same  bandwidth  and  the  same 
geographic  service  area.  If  such  a  change 
becomes  necessary,  the  auction  method 
will  be  announced  by  Public  Notice 
before  each  auction. 

34.  If  we  should  decide  in  the  future 
to  use  sequential  oral  or  sequential 
electronic  bidding  for  relatively 
homogeneous  Ucenses.  we  will  employ 
a  single  combined  auction  design. 
Under  this  approach,  the  Commission 
will  combine  bidding  for  all  licenses  in 
the  same  band  with  the  same  amount  of 
spectrum  and  same  geographic  service 
area."  Licenses  will  be  awarded  market 
by  market  to  the  highest  bidders  until 
all  the  available  Ucenses  are  exhausted, 
e.g.,  two  relatively  homogeneous 
licenses  would  be  awarded  to  the  two 
highest  bidders.  Because  broadband  PCS 
licenses  may  not  be  perfectly 


' '  This  approach  was  proposed  by  Belt  Atlantic. 
See  comments  of  Bell  Atlantic  Personal 
Communications  Inc.,  Attachment  by  Barry 
Nalebuff  and  Jeremy  Bulow  at  4-5  Single  combined 
auctions  are  used  by  the  U.S.  Department  of  i.':i- 
Treasury  to  sell  U.S.  sw  uritles. 


homogeneous  [i.e.,  bidders  may  prefer 
one  frequency  over  another  within  the 
same  geographic  region  for  purposes  of 
efficient  aggregation),  winning  bidders 
will  be  given  tie  opportunity  to  choose 
among  licenses  for  which  bidding  is 
combined  in  descending  order  of  their 
bid  amounts  (i.e.,  the  highest  bidder  will 
pick  first). 

3.  Combinatorial  Bidding 

35.  In  general  terms,  combinatorial 
bidding  allows  bidders  to  bid  for 
multiple  licenses  as  all-or-nothing 
packages.12  Combinatorial  bidding  can 
be  implemented  with  either 
simultaneous  or  sequential  auction 
designs.  Although  we  recognized  in  the 
Second  Report  and  Order  that  there  may 
be  significant  benefits  associated  with 
combinatorial  bidding,  especially  in 
terms  of  efficient  aggregation  of  licenses, 
we  concluded  that  simultaneous 
multiple  round  auctions  offer  many  of 
the  same  advantages  without  the  same 
degree  of  administrative  and  operational 
complexity  and  without  biasing  auction 
outcomes  in  favor  of  combination  bids. 
See  Second  Report  and  Order  at  HT| 
101-105.  On  balance,  we  beUeve  that 
the  advantages  of  combinatorial  bidding 
appear  unlikely  to  outweigh  the 
disadvantages.  While  broadband  PCS 
licenses  are  likely  to  be  worth  more  to 
some  bidders  as  a  part  of  a  package,  we 
believe  that  simultaneous  multiple 
round  bidding  will  provide  these 
bidders  with  ample  opportunity  to 
express  the  value  of  interdependent 
licenses.  Moreover,  we  conclude  that 
there  will  not  be  any  extreme 
discontinuity  in  value  if  some  licenses 
in  a  package  are  not  obtained.  \Ve 
believe  that  the  opportunity  to  acquire 
licenses  in  post-auction  transactions 
and  the  ability  to  withdraw  bids  (upon 
payment  of  the  bid  withdrawal  penallv) 
will  limit  the  risks  associated  with, 
failing  to  acquire  all  of  the  iicenses  in 
a  desired  package.  Nevertheless,  if, 
based  on  our  e.xperience  with  the  initial 
simultaneous  multiple  round  auctions 
and  auction  experiments,  we  determine 
that  such  auctions  do  not  result  in 
efficient  aggregation  of  licenses,  and  if 
there  are  significant  advances  in  the 
development  of  combinatorial  aurtinns. 


'^In  combinatorial  bidding  if  6  ^.o  (oi  t.  c-f.i}' 
of  licenses  exceeds  the  sum  of  the  ^;g.^ei■  bios  lor 
the  individual  licenses  that  corrp.-jte  -he  p«.(  iiap-. 
then  the  package  bid  would  win.  In  ihe  Second 
Report  and  Order  we  also  indicated  ;hal  .f  wr  were 
to  utilize  combinatorial  bidoi.og  we  rT.:f.ht  ,r.s.:it,ite 
a  premium  so  that  the  combinaioria)  b:d  wcuid  wm 
only  if  it  exceeded  the  sum  of '.be  b)d5  lor 
individual  licenses  by  a  set  amount.  Sef  Setonc) 
Report  and  Order  at  i  1 14.  NTIA  a  r.'-.r  main 
advocate  of  combinatorial  bidoing  !:er  i  o.^-jT,cr,1s 
of  NTIA,  and  e.\  parte  submis.'kion  of  NTl.^  i.-.  P)' 
Docket  No.  93-253.  Fpbrtjar>  .'H,  1994. 
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Stiple  round 
ieport  and  Order 
(ill  facilitate 

le  bidders  who 


we  may.  by  {niUic  notice  prior  to  a 
specific  ancbon.  dioofee  to  use 
combinatocial  bidding  techniques  in 
conjiinction  with  amahaneous  multiple 
round  auctions. 

C.  Bidding  Procedure'. 

1.  Gfouptng  of  Licenses 

36.  In  the  Second  Report  and  Order. 
the  Commission  con^uded  that  highly 
interdependent  licenses  should  be 
grouped  together  and  put  up  for  bid  at 
the  same  time  in  a  mi 
auction.  See  Second 
at  n  106-107.  This 
awarding  licenses  to 
value  thera  most  highly  because  it  will 
provide  bidders  information  about  the 
prices  of  complementary  and 
substitutable  licenses  jivhile  such 
licenses  are  still  up  fof  bid.  The 
magnitude  of  the  benefit  of  auctioning  a 
group  of  licenses  togei  her  in  a 
simultaneous  multiply  round  auction 
increases  with  the  deiree  of 
interdependence  amoig  the  licenses.  On 
the  other  hand,  the  Setond  Report  and 
Order  also  noted  that  me  cost  and 
complexity,  both  for  the  FCC  and  for 
bidders,  of  auctioning  a  very  large 
number  of  interdependent  licenses 
simultaneously  may  oiitweigh  the 
informational  and  bidding  flexibility 
advantages.  See  Second  Report  and 
Order  at  1 107.  Accordingly,  although 
we  believe  that  all  broiadband  PCS 
licenses  are  interdependent,  we  will  not 
auction  thnn  all  simu  taneously. 
Instead,  we  wrill  divid  3  the  licenses  into 
three  groups  by  comb  ning  those 
licenses  that  are  most  closely  related  so 
that  there  will  be  limi  ed 
interdependence  aero  ts  groups.  Then 
we  will  sequentially  c  anduct  a  separate 
simultjuieous  multiple  round  auction 
for  each  group.  We  foimed  the  three 
groups  in  two  conceplual  steps.  First, 
we  separated  the  "ent  -epreneurs*  '* 
blocks  (C  and  F)  from  all  other  blocks.' ' 
Then,  we  separated  the  large 
unrestricted  blocks  (A  and  B,  with  30 
MHz  of  spectrum  and  MTA  geographic 
scope)  from  the  small  ones  (D  and  E, 
with  10  MHz  of  specti  um  and  BTA 
geographic  scope). 

37.  In  the  first  aucti  )n,  the  99 
available  MTA  hcens<  s  in  blocks  A  and 
B  will  be  put  up  for  bi  d.  In  the  second 
auction,  the  986  BTA  icenses  in  blocks 
C  and  F  will  be  put  uj  for  bid.  And  in 
the  last  auction,  the  9  i6  BTA  licenses  in 
blocks  D  and  E  will  b<  put  up  for  bid. 
As  explained  below,  \  re  believe  that  this 
grouping  strikes  a  pro  ler  balance  among 
the  competing  concer  is  of  awarding 


■'AsaxpUined  innx>r« 
establish  tcosiomic  eligibil 
blocks  C  and  F. 


d  ta 


itk 


il  below,  we 
criteria  for  bidders  in 


licenses  to  the  parties  who  value  them 
most  hi^ily,  keeping  the  auction 
process  simple  and  manageable. 

minimizing  administrative  delay,  and 
fostering  designated  entity  participation. 

38.  Separating  the  entrepreneurs' 
blocks  (C  and  F)  from  all  other  blocks 
entails  little  loss  of  efficiency  because 
most  firms  are  likely  to  be  interested  in 
licenses  in  either  the  entrepreneurs' 
blocks  or  the  non-restricted  blocks,  but 
not  both.  Large  firms  cannot  bid  on 
entrepreneiu^'  licenses,  although  they 
may  partner  vrith  firms  that  can.  Small 
finns  can  bid  on  all  blocks,  but  are 
likely  to  be  most  interested  in  the 
entrepreneurs'  blodcs  because  on  these 
blocks  diey  would  not  be  placed  in  the 
position  of  bidding  against  large  firms. 

39.  In  addition  to  inducing  the 
complexity  of  the  auctions,  auctioning 
block  C  Ucenses  after  the  block  A  and 
B  licenses  is  likely  to  further  another 
objective  of  auction  design — fostering 
designated  entity  participation — by 
enabUng  designated  entities  to  more 
easily  attract  partners.  Many  potential 
partners  may  be  unwilling  to  commit 
themselves  to  a  partnership  arrangement 
with  designated  entities  prior  to  the 
auction  of  licenses  on  the  A  and  B 
blocks.  So,  designated  entities  that  are 
unable  to  raise  independent  financing 
for  at  least  the  required  upfront  and 
down  payments  may  have  difficulty 
participating  in  an  auction  in  which 
blodc  C  is  put  up  for  bid  simultaneously 
with  blocks  A  and  B.  If,  however,  block 
C  is  auctioned  after  blocks  A  and  B,  we 
expect  that  non-designated  entities  who 
are  unsuccessful  in  acquiring  MTA 
licenses  on  blocks  A  and  B  will  want  to 
become  partners  with  or  make 
investments  in  designated  entities  so  as 
to  gain  an  interest  in  30  MHz  licenses 
on  block  C.  In  addition,  the  auction  on 
blocks  A  and  B  will  produce  price 
information  that  would  be  valuable  to 
designated  entities  in  their  business 
plaiuiing. 

40.  The  efficiency  loss  associated  with 
separating  the  large  unrestricted  blocks 
(A  and  B)  from  the  small  ones  (D  and 

E)  depends  on  the  degree  of 
substitutability  and  complementarity 
between  licenses  in  these  two  groups. 
Auctioning  licenses  on  the  D  and  E 
blocks  separately  from  those  on  the  A 
and  B  blocks  may  make  it  more  difficult 
for  bidders  to  pursue  a  back-up  strategy 
of  combining  two  10  MHz  licenses  in 
the  same  geographic  areas  as  an 
alternative  to  acquiring  30  MHz  licenses 
in  the  A  or  B  blocks.  We  beUeve, 
however,  that  this  is  not  likely  to  be  a 
widely  used  strategy,  because  the 
licenses  are  defined  on  a  BTA  basis 
while  the  licenses  on  the  A  and  B  blocks 
are  defined  on  a  MTA  basis.  It  is  also 


possible  that  some  bidders  may  wish  to 
combine  a  10  MHz  license  with  a  30  . 
MHz  license  in  the  same  geographic 
area.  Although  this  approach  would  be 
easier  to  pursue  if  blocks  A,  B,  D  and 
E  were  auctioned  together,  we  believe 
that  in  most  cases  die  amount  bidders 
would  be  willing  to  pay  for  a  block  A 
or  B  license  would  not  be  strongly 
affected  by  whether  they  were  able  to 
acquire  a  complementary  block  D  or  E 
license.  So  auctioning  blocks  D  and  E 
after  blocks  A  and  B  would  not 
significantly  hinder  combining  30  MHz 
and  10  MHz  licenses.  We  conclude  that 
the  benefits  of  administrative  simplicity 
from  auctioning  license  on  blocks  A  and 
B  separately  from  those  on  blocks  D  and 
E  are  likely  to  outweigh  the  possible 
loss  of  efficiency. 

2.  Bid  Increments 

41.  In  using  simultaneous  multiple 
round  auctions  to  award  broadband  PCS 
licenses,  it  is  important  to  specify 
minimimi  bid  increments.'*  The  bid 
increment  is  the  amount  or  percentage 
by  which  the  bid  must  be  raised  above 
the  previous  round's  high  bid  in  order 
to  be  accepted  as  a  vahd  bid  in  the 
current  bidding  round.  The  apphcation 
of  a  minimum  bid  increment  speeds  the 
progress  of  the  auction  and.  along  with 
activity  and  stopping  rules,  helps  to 
ensure  that  the  auction  comes  to  closure 
within  a  reasonable  period  of  time. 
EstabUshing  an  appropriate  minimum 
bid  increment  is  especially  important  in 
a  simultaneous  auction  with  a 
simultaneous  closing  rule.  In  that  case, 
all  markets  remain  open  imtil  there  is 
no  bidding  on  any  license,  and  a  delay 
in  closing  one  market  will  delay  the 
closing  of  all  markets. 

42.  Because  we  plan  to  use 
simultaneous  multiple  round  auctions 
to  award  broadband  PCS  licenses,  we 
believe  that  it  is  necessary  to  impose  a 
minimum  bid  increment  to  ensure  that 
the  broadband  PCS  auctions  conclude 
within  a  reasonable  period  of  time. 
Commenters  addressing  the  issue 
generally  supported  a  minimiun  bid 
increment  of  5  percent.  PacTel,  for 
example,  argues  that  this  amount  vdll 
provide  a  reasonable  compromise 


'*  See  Second  Report  and  Order  at  n  124-126. 
Coinmenters  who  addressed  the  issue  supported 
minimum  bid  increments.  See  comments  of 
Telephone  and  Data  Systems,  Inc.  at  24;  comments 
of  PacTel  Corporation.  Attachment  of  R.  Preston 
McAfee  at  16. 18;  comments  of  Paciric  Bell  and 
Nevada  BelL  Attachment  of  Paul  R.  Milgrora  and 
Robert  B.  Wilson  at  19;  reply  comments  of 
Telephone  and  Data  Systems,  Inc..  Attachment  of 
Robert  J.  Weber  at  11 :  reply  comments  of  PacTel 
Corporation.  Attachment  of  R.  Preston  McAfee  at 
10:  reply  comments  of  Pacific  Bell  and  Nevada  Bell. 
Attachment  of  Paul  Milgrom  and  Robert  Wilson. 
Appendix  at  8,  9. 


between  the  goal  of  completing  the 
auction  quickly  and  that  of  revealing 
information  about  the  distribution  of 
valuations  among  bidders.'*  As  we 
recognized  in  the  Second  Report  and 
Order,  it  is  important  in  establishing  the 
amount  of  the  minimum  bid  increment 
to  express  such  increment  as  the  greater 
of  a  percentage  and  fixed  dollar  amount. 
See  Second  Report  and  Order  at  %  126. 
This  will  ensiu^  a  timely  completion  of 
the  auction  even  if  bidding  begins  at  a 
very  low  dollar  amount.  Accordingly, 
we  will  impose  a  minimum  bid 
increment  of  some  percentage  of  the 
high  bid  from  the  previous  round  or  a 
dollar  ainount  per  MHz  per  pop, 
whichever  is  greater,  in  broadband  PCS 
auctions  where  multiple  round  bidding 
is  used. '6 

43.  PacTel  also  suggests,  in  the 
context  of  simultaneous  auctions,  that 
the  Commission  should  vary  the  bid 
increment,  reducing  it  as  the  number  of 
active  bidders  declines.' '  Similarly, 
PacBell  suggests  that  the  bid  increment 
depend  on  the  stage  of  the  auction,  with  - 
a  5  percent  increment  in  stage  I,  2 
percent  in  stage  II,  and  1  percent  in 
stage  III.'8  This  would  move  the  auction 
quickly  at  the  beginning,  when  prices 
have  limited  informational  content  and 
there  is  httle  benefit  to  either  bidders  or 
the  Commission  of  refined  price 
movements,  while  allowing  bidders  to 
express  small  differences  in  valuations 
as  the  auction  nears  a  close,  increasing 
both  efficiency  and  auction  revenues. 
Small  bid  increments  also  reduce  the 
chances  of  ties.  Where  a  tie  does  occur, 
the  high  bidder  will  be  determined  by 


"  See  comments  of  PacTel,  Exhibit  by  R.  Preston 
McAfee.  Auction  Design  for  Personal 
Communications  Services  at  16.  Milgrom  and 
Wilson  also  recommend  a  minimum  bid  incremenl 
of  5  percent  (subject  to  a  dollar  minimum  and 
maximum)  for  stage  I  of  the  auction,  and  smaller 
percentages  for  stages  n  and  in.  Reply  comments  of 
PacBell.  Attachment  of  Paul  Milgrom  and  Robert 
Wilson.  Appenduc  at  8.  9. 

"^■■Pop"  refers  to  each  member  of  the  population 
of  the  license  service  area  and  "MHz"  refers  to  the 
amount  of  spectrum,  in  megahertz,  that  the  licensee 
is  permitted  to  use.  For  example,  for  a  30  MHz 
license  with  a  population  of  10  million,  if  the 
minimum  bid  increment  were  the  greater  of  5 
percent  or  $0.02  per  MHz  per  pop,  the  minimum 
bid  increment  would  be  S6  million  (S0.02x30 
MHzxlO.000.000)  when  the  high  bid  from  the 
previous  round  is  less  than  $120  million.  If  the  high 
bid  from  the  previous  round  exceeds  $120  million, 
the  minimum  bid  would  be  5  percent  of  the  value 
of  that  bid  (since  5  percent  of  a  bid  over  SI  20 
million  is  greater  than  S6  million). 

' '  See  comments  of  PacTel,  Exhibit  by  R.  Preston 
McAfee.  Auction  Design  for  Personal 
Communications  Services,  a[  18. 

>"  See  reply  comments  of  PacBell.  Appendix  to 
Exhibit  by  Paul  Milgrom  and  Robert  Wilson, 
auction  Rules  and  Procedures,  at  8-9.  For  a 
discussion  of  auction  stages  in  simultaneous 
multiple  round  auctions  see  the  section  on  activity 
rules  infra. 


the  order  in  which  the  bids  were 
received  by  the  Commission. '» 

44.  Accordingly,  we  will  start  the 
auction  with  large  bid  increments,  and 
reduce  the  increments  as  bidding 
activity  falls.  The  minimum  bid 
increment  in  stage  1  of  the  auction  will  - 
be  5  percent  of  the  high  bid  in  the 
previous  round  or  $.02  per  MHz  per 
pop,  whichever  is  greater.^"  We  will 
reduce  the  minimum  bid  increment  as 
we  move  through  the  auction  stages, 
with  a  minimum  bid  increment  of  the 
greater  of  2  percent  or  $.01  per  MHz  per 
pop  in  stage  II,  and  the  greater  of  1 
percent  or  $.005  per  MHz  per  pop  in 
stage  III. 21  The  Commission,  however, 
retains  the  discretion  in  broadband  PCS 
auctions  to  set  and,  by  announcement 
before  or  during  the  auction,  vary  the 
minimum  bid  increments  for  individual 
licenses  or  groups  of  licenses  over  the 
course  of  an  auction  if  the  auction  is  not 
moving  at  an  appropriate  pace. 

45.  In  addition,  the  Commission  will 
establish  a  suggested  minimum  bid  on 
each  license.  Bids  below  the  suggested 
minimum  bid  will  count  as  activity 
under  the  activity  rule  (see  infra)  only 
if  no  bids  at  or  above  the  suggested 
minimum  bid  are  received.  Initial  bids 
must  be  above  the  minimum  bid 
increment  of  $.02  per  MHz  per  pop,  but 
may  be  below  the  suggested  minimum 
bid.  Once  a  bid  has  been  received  on  a 
license,  the  suggested  minimum  bid  is 
no  longer  applicable  in  subsequent 
rounds.  The  amount  of  the  suggested 
minimum  bid  may  vary  by  market  size, 
with  a  larger  minimum  bid  in  larger 
markets,  and  will  be  announced  by 
public  notice  prior  to  each  auction.  We 
will  establish  suggested  minimum  bids 
at  no  less  than  $.05  per  MHz  per  pop 
and  not  more  than  $.20  per  MHz  per 
pop.  The  suggested  minimum  bid 
provides  bidders  an  incentive  to  start 
bidding  at  a  substantial  fraction  of  the 
final  prices  of  licenses,  thus  ensuring  a 
rapid  conclusion  of  the  auction,  while 
still  allowing  for  bidding  on  licenses 
whose  market  values  are  below  the 
suggested  minimum  bids. 22 


•»  See  Second  Report  and  Order  at  1 1 25. 

'050.02  per  MHz  per  pop  would  represent  almost 
6  percent  of  the  value  of  a  license  based  on  an 
extrapolation  from  the  $10.6  billion  estimated  value 
of  the  120  MHz  of  broadband  PCS  spectrum  to  be 
licensed.  See  Second  Report  and  Order  at  1 177. 

"  In  oral  or  electronic  sequential  auctions  the 
auctioneer  may  within  his  or  her  sole  discretion 
establish  and  vary  the  amount  of  the  minimum  bid 
increment  in  each  round  of  bidding. 

"If  the  Commission  were  to  preclude  bidding 
below  a  starting  minimum  bid,  a  bidder  who  is 
interested  in  only  a  single  license  for  which  the 
minimum  bid  is  set  above  the  market  value  would 
be  forced  to  use  an  activity  rule  waiver  or  drop  out 
of  the  auction  under  the  activity  rules  adopted 
infra 


3.  Stopping  Rules  for  Muhiple  Round 
Auctions 

46.  We  also  noted  in  the  Second 
Report  and  Order  that  with  multiple 
round  auctions  a  stopping  rule  must  be 
established  for  determining  when  the 
auction  is  over^a  in  simultaneous 
multiple  roimd  auctions,  bidding  may 
close  separately  on  individual  licenses, 
simultaneously  on  all  licenses,  or  a 
hybrid  approach  may  be  used.  Under  an 
individual,  hcense-by-license  approach, 
bidding  closes  on  each  hcense  after  one 
round  passes  in  which  no  new 
acceptable  bids  are  submitted  for  that 
particular  license.  With  a  simultaneous 
stopping  rule,  bidding  remains  open  on 
all  licenses  until  there  is  no  new 
acceptable  bid  on  any  license.  This 
approach  has  the  advantage  of  providing 
-bidders  full  flexibility  to  bid  for  any 
license  as  more  information  becomes 
available  diuing  the  course  of  the 
auction,  but  it  may  lead  to  very  long 
auctions,  unless  an  aciivity  rule  {see 
discussion  infra)  is  imposed.  A  hvbrid 
approach  combines  the  first  two 
stopping  rules.  For  example,  we  may 
use  a  simultaneous  stopping  rule  (along 
with  an  activity  rule  designed  to 
expedite  closure  for  licenses  subject  to 
the  simultaneous  stopping  rule)  for  the 
higher  value  licenses.  For  lower  value 
licenses,  where  the  loss  from 
eliminating  some  back-up  strategies  is 
less,  we  may  use  simpler  license-by- 
license  closings.  In  the  Second  Report 
and  Order  we  recognize  that  such  a 
hybrid  approach  might  simphfy  and 
speed  up  the  auction  process  without 
significantly  sacrificing  efficiency  or 
expected  revenue.  Id. 

47.  For  broadband  PCS  we  believe 
that  a  simultaneous  stopping  rule  is 
preferable  for  all  MTA  licenses.  MTA 
licenses  are  expected  to  have  reiatn  elv 


''See Second  Report  and  Order  £1^5  27 
Commenters  agreed  on  the  importance  oft.-.e 
appropriate  stopping  rule.  PacTei  propt>se»  t.'-.ai 
bidding  on  an  individual  license  close  if  :r,f  re  are 
ho  new  bids  on  that  license  within  a  g.ve.-,  rojnd, 
or  if  there  are  fewer  than  two  bids  greater  than  a 
"suggested  minimum  bid."  Comments  oJ  PacTel. 
Attachment  of  R.  Preston  McAfee  a1  16-18  Pacific 
Bell  recommends  simultaneous  closing  o{  tiidding 
on  all  licenses  when  there  are  no  new  acceptable 
bids  on  any  license.  Comments  of  PacBeil. 
Attachment  of  Paul  Milgrom  and  Robert  VViison  at 
19:  reply  comments  of  PacBell.  AttfccLr.e.-:!  of  Pou! 
Milgrom  and  Robert  Wilson,  Appendi»  a;  5.  Bell 
Atlantic  Personal  Coinmunications,  on  '.r^e  other 
hand,  asserts  that  in  simultaneous  euct.ons.  no 
stopping  rule  can  prevent  strategic  delays.  Thev 
provide  no  evidence  for  this,  however,  end  do  not 
discuss  any  closing  rule  in  detail.  In  discussing  the 
Milgrom-Wilson  closing  rule  they  feil  Ic  account  lor 
the  Milgrom-Wilson  activity  rule,  which  w;il 
reduce  the  likelihood  of  delay,  and  trje  it,\i^'.e 
closing  mechanism  proposed  by  Milgrom  and 
Wilson.  Reply  comments  of  Bell  Atlenlit  Personul 
Communications.  Inc.,  Attachment  of  hr-r.  I. 
N'alebuff  and  |eremy  I.  Biilow  at  12. 
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high  values  and  are  f(  wer  in  number 
than  BTA  licenses,  w  lich  will  reduce 
the  complexity  of  imj  ilementing  a 
simultaneous  stoppin  i  rule.  Since  we 
intend  to  impose  an  activity  rule  (as 
discussed  below),  we  believe  that 
allowing  simultaneou  s  closing  for  all 
licenses  will  affcMd  bidders  flexibility  to 
pursue  back-up  strate  »ies  without 
running  the  risk  that  lidders  will  hold 
back  their  bidding  un  :il  the  final 
rounds.  We  also  inten  d  to  use  a 
simultaneous  stoppin  i  rule  for  BTA 
licenses  However,  be  :ause  of  the  large 
number  of  BTA  licen<  es,  we  retain  the 
discretion  either  to  us  e  a  hybrid 
stopping  rule  or  to  all  sw  bidding  to 
close  individually  for  these  licenses  if  as 
we  gain  experience  w  ith  auctions  we 
determine  that  simuh  meous  stopping 
rules  are  too  complex  to  implement  for 
ver>'  large  numbers  o1  licenses.  The 
specific  stopping  rule  for  ending 
bidding  on  BTA  licen  »es  will  be 
announced  by  Public  Notice  prior  to 
auction. 

48.  In  addition,  we  will  retain  the 
discretion  to  declare  i  t  any  point  after 
40  rounds  in  a  simult  irieous  multiple 
round  auction  that  th'  (  auction  will  end 
after  some  specified  n  umber  of 
additional  rounds.  2"* '  his  gives  the 
Commission  a  means  :o  prevent  bidders 
from  continuing  to  bii !  on  a  few  low 
value  licenses  solely  I  o  delay  the  closing 
for  all  licenses  in  an  a  action  with  a 
simultaneous  closing  rule.  This  will  also 
ensure  that  the  Comrr  ission  can  end  the 
auction  if  it  determim  s  that  the  benefits 
from  ending  the  aucti  n.  and  hence 
issuing  licenses  more  rapidly,  exceeds 
the  possible  efScienc    loss  from  cutting 
off  bidding  on  a  few  1  )w  value  Ucenses. 
If  we  exercise  this  opi  ion,  we  favor  the 
use  of  three  final  rour  ds.  Allowing  more 
than  one  additional  r<  und  provides 
some  opportunity  for  :n3unter-offers, 
thus  reducing  the  risk  that  a  license  will 
not  be  awarded  to  the  party  that  values 

it  most  highly. 

49.  Moteover.  if  thi  i  fail-safe 
mechanism  is  used,  v  e  will  accept  bids 
in  the  final  round(s)  c  nly  for  licenses  on 
which  the  highest  bid  increased  in  at 
least  one  of  the  precei  ing  three  rounds. 
No  new  bids  will  be  a  ;cepted  for  other 
licenses."  There  are  t  wo  reasons  not  to 
take  bids  on  licenses  i  m  which  there  has 


-■•PscBell  proposed  thai  i 
deldvs  in  rtie  auction  the  Cotnm 
the  ability  to  coticlude  ttie 
40  rounds  bjr  issuing  ■  call 
following  bnsiness  day  for 
which  th«  highest  bid  increased 
preceding  3  rounds.  See 
Attachment  of  Paul  Milgron 
Appendix  at  5. 

•* ''  See  reply  comments  of 
altachmem  by  Milgrom  an 
Second  Report  and  Order  a 


:  case  of  inordinate 
ission  should  have 
^ction  at  any  time  after 
final  bids  on  the 
h  of  those  licenses  for 
in  at  least  1  of  the 
y  comments  of  PacBell. 
and  Robert  Wilson. 
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been  no  recent  bidding.  First,  the  fact 
that  bidding  on  an  individual  license 
may  close  will  provide  an  additional 
incentive  to  bid  actively  and  thus  speed 
the  conclusion  of  the  auction.  If  bids  are 
accepted  on  all  licenses  in  the  final 
round(s)  there  is  less  cost  to  a  bidder  in 
holding  back.  Second,  closing  bidding 
on  licenses  for  which  activity  has 
ceased  ensures  high  bidders  for  those 
licenses  that  they  will  not  lose  a  license 
without  having  an  opportunity  to  make 
a  counter-offer.^  This  reduces  the 
uncertainty  associated  with  aggregating 
licenses  that  are  worth  more  as  a 
package  than  individually.  If  final  bids 
are  accepted  on  all  licenses,  a  high 
bidder  on  a:i  aggregation  of  licenses  may 
unexpectedly  lose  a  critical  part  of  the 
aggregation  and  have  no  chance  to 
regain  it  except  in  the  post-auction 
market,  where  bargaining  or  other 
transaction  costs  may  be  high. 

4.  Duration  of  Bidding  Rounds 

50.  In  simultaneous  multiple  round 
auctions  for  large  numbers  of 
interdependent  high-value  licenses, 
bidders  may  need  a  significant  amount 
of  time  to  evaluate  back-up  strategies 
and  consult  with  their  principals.  For 
this  reason.  PicBell  proposes  one 
bidding  round  .per  day  and  PacTel 
proposes  three  business  days  per 
bidding  round  for  broadband  PCS.-"  We 
will  provide  bidders  with  a  single 
business  day  to  submit  bids,  and 
conduct  one  round  of  bidding  each 
business  day^*  However,  we  reserve  the 
discretion  to  vary,  by  public  notice  or 
announcement,  the  duration  of  bidding 
rounds  or  the  interval  at  which  bids  are 
accepted  (e.g  ,  run  two  or  more  rounds 
per  day  rather  than  one),  in  order  to 
move  the  auction  toward  closure  more 
quickly.  We  are  more  likely  to  conduct 
more  than  one  round  per  day  early  in 
an  auction  than  towards  the  end  of  an 
auction.  At  early  stages  of  an  auction 
prices  will  be  low  and  contain  relatively 
little  information,  so  bidders  will  need 
less  time  to  deliberate.  It  is  in  the  final 
stages  of  an  auction,  when  the 


'acBell,  Appendix  to 
ilsonat  5.  See  also 
130.  n.  106. 
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-''  Either  the  auction  will  close  only  when  bidding 
ceases  on  all  licenses,  so  the  high  bidder  will  have 
an  opportunity  to  respond  to  any  new  bids,  or  the 
Commission  will  call  for  final  bids  but  not  accept 
new  bids  on  licenses  on  which  there  have  been  no 
new  bids  in  the  previous  three  rounds,  so  no  other 
bidder  will  have  the  opportunity  to  outbid  the  high 
bidder  in  a  final  round. 

"Connments  of  PacBell.  Attachment  by  Milgrom 
and  Wilson  at  19;  comments  of  PacTel.  Attachment 
by  McAfee  at  16. 

^*  With  one  round  per  day.  the  auction  may  take 
weeks  to  complete.  This  should  not  impose  an 
excessive  burden  on  bidders,  however,  because  bids 
may  be  submitted  by  telepltone  or  by  a  computer 
connected  to  a  telephone  line,  so  bidders  need  not 
have  a  representative  in  Washington  throughout  the 
auction. 


consequences  of  bidding  decisions  are 
greatest,  that  bidders  need  the  most  time 
to  deliberate.  We  will  indicate  either  by 
Public  Notice  prior  to  an  auction,  or  by 
announcement  during  an  auction  any 
changes  to  the  duration  of  and  intervals 
between  bidding  rounds. 

5.  Activity  Rules 

51.  As  discussed  above,  in  order  to 
ensure  that  simultaneous  auctions  with 
simultaneous  stopping  rules  close 
within  a  reasonable  period  of  time  and 
to  increase  the  information  conveyed  by 
bid  prices  during  the  auction,  we 
believe  that  it  is  necessary  to  impose  an 
activity  rule  to  prevent  bidders  from 
waiting  until  the  end  of  the  auction 
before  participating.  Because 
simultaneous  stopping  rules  generally 
keep  all  licenses  open  fur  bidding  as 
long  as  anyone  wishes  to  bid,  they  also 
create  an  incentive  for  bidders  to  hold 
back  until  prices  approach  equilibrium 
before  making  a  bid.  As  noted  above, 
this  could  lead  to  very  long  auctions. 
Delaying  serious  bidding  until  late  in 
the  auction  also  reduces  the  information 
content  of  prices  during  the  course  of  an 
auction.  Without  an  activity  rule, 
bidders  cannot  know  whether  a  low 
level  of  bidding  on  a  license  means  that 
the  license  price  is  near  its  final  level  or 
if  instead  many  serious  bidders  are 
holding  back  and  may  bid  up  the  price 
later  in  the  auction. ^^  An  activity  rule  is 
less  important  when  licenses  close  one- 
by-one  because  failure  to  participate  in 
any  given  round  may  result  in  losing  the 
opportunity  to  bid  at  all,  if  that  round 
turns  out  to  be  the  last. 

52.  In  the  Second  Report  and  Order 
we  adopted  the  Milgrom-Wilson  activity 
rule  as  our  preferred  activity  rule  where 
a  simultaneous  stopping  rule  is  used. 
See  Second  Report  and  Order  at  1^  144- 
145.  The  Milgrom-Wilson  approach 
encourages  bidders  to  peirticipate  in 
early  rounds  by  limiting  their  maximum 
participation  to  some  multiple  of  their 
minimum  participation  level.  Bidders 
are  required  to  declare  their  maximum 
eligibility  in  terms  of  MHz-pops,  and 
make  an  upfront  payment  equal  to  $0.02 
per  MHz-pop^  (See  discussion  of 
upfront  payments  infra]  That  is,  in  each 
round  bidders  will  be  limited  to  bidding 
on  licenses  encompassing  no  more  than 
the  number  of  MHz-pops  covered  by 
their  upfront  payment.  Licenses  on 
which  a  bidder  is  the  high  bidder  from 
the  previous  round  count  against  this 


^^See  ex  parte  presentation  by  Paul  Milgrom  on 
behalf  of  PacBeli.  [une  21. 1994. 

'"The  number  of  "MHz-pops"  is  calculated  by 
multiplying  the  population  of  the  license  service 
area  by  the  amount  of  spectrum  authorized  by  the 
license.  We  use  the  terms  "per  MHz-pop"  and  "per 
MHz  per  pop"  interchangeably. 
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bidding  limit.  Under  this  approach, 
bidders  will  have  the  flexibility  to  shift 
their  bids  among  any  licenses  for  which 
they  have  applied  so  long  as,  within 
each  round,  die  total  MHz-pops 
encompassed  by  those  Hcenses  does  not 
exceed  the  total  number  of  MHz-pops 
on  which  they  are  eligible  to  bid. 
Bidders  will  be  able  to  secure  the  option 
to  participate  at  whatever  maximum 
level  they  deem  appropriate  by  making 
a  sufficient  upfront  payment.  To 
preserve  their  maximum  eligibility. 
however,  bidders  will  be  required  to 
maintain  activity  during  each  round  of 
the  auction.  A  bidder  is  considered 
active  on  a  license  in  the  current  round 
if  the  bidder  has  submitted  an 
acceptable  bid  for  that  license  in  the 
current  round,  or  has  the  high  bid  for 
that  license  &x)m  the  previous  round,  in 
which  case,  the  bidder  does  not  need  to 
bid  on  that  license  in  the  current  round 
to  be  considered  active  on  that  license. 

53.  Under  the  Milgrom-Wilson 
proposal,  the  minimum  activity  level. 
measured  as  a  fraction  of  the  bidder's 
eligibility  in  the  current  round,  will 
increase  during  the  course  of  the 
auction."  Milgrom  and  Wilson  divide 
the  auction  into  three  stages.  During  the 
first  stage  of  the  auction,  a  bidder  is 
required  to  be  active  on  licenses 
encompassing  one-third  of  the  MHz- 
pops  for  which  it  is  eligible.  The 
"penalty"  for  falling  below  that  activity 
level  is  a  reduction  in  eligibility.  At  this 
stage,  bidders  will  lose  three  MHz-pops 
in  eligibihty  for  each  MHz-pop  below 
the  minimum  required  activity  level. 32 
In  the  second  stage,  bidders  are  required 
to  be  active  on  two-thirds  of  the  MHz- 
pops  for  which  they  are  eligible.  The 
penalty  for  falling  below  that  activity 
level  is  a  loss  of  1.5  MHz-pops  in 
eligibihty  for  each  MHz-pop  below  the 
minimum  required  activity  level.  In  the 
third  stage,  bidders  are  required  to  be 
active  on  licenses  encompassing  all  of 
the  MHz-pops  for  which  they  are 
eligible.  The  penalty  for  falling  below 
that  activity  level  is  a  loss  of  one  MHz- 
pop  in  eligibility  for  each  MHz-pop 
below  the  minimum  required  activity 
level.  Thus  In  the  final  stage,  each 
bidder  retains  eligibihty  (for  the  next 


"  Absent  nvaivers  (discussed  infra),  a  bidder's 
eligibility  (in  terms  of  MHz-pops)  in  the  current 
round  is  determined  by  the  bidder's  activity  level 
and  eligibility  In  the  previous  round.  In  the  first 
round,  however,  eligibility  is  determined  by  the 
bidder's  upfront  payment  and  is  equal  to  the 
uphtjnt  payment  divided  by  J.02  per  MHz-pop. 

'^  An  alternative  way  to  state  the  rule  for 
determining  eligibility  in  stage  I  of  an  auction  is 
that  each  bidder  will  be  eligible  to  bid  in  the  next 
round  on  three  times  the  MHz-pops  for  which  it  is 
an  active  bidder  in  the  current  round,  or  the  MHz- 
pops  for  which  it  is  eligible  in  the  current  round, 
whichever  is  less. 


round)  equal  to  the  MHz-pops  for  which 
it  is  an  active  bidder  in  the  current 
round. 

54.  The  auction  will  start  in  stage  I 
and  move  from  stage  I  to  stage  II  when, 
in  each  of  three  consecutive  roimds  of 
bidding,  the  high  bid  has  increased  on 
10  percent  or  less  of  the  spectrum 
(measured  in  terms  of  MHz-pops)  being 
auctioned.33  The  auction  will  move 
from  stage  II  to  stage  III  when  the  high 
bid  has  increased  on  5  percent  or  less 
of  the  spectrum  being  auctioned 
(measured  in  terms  of  MHz-pops),  in 
each  of  three  consecutive  rounds  of 
bidding  in  stage  II.^*  In  order  to  speed 
up  an  auction,  the  Commission  may  also 
announce,  at  any  time  after  the  initial  15 
rounds,  that  the  next  stage  of  the 
auction  (with  a  higher  minimum 
participation  level)  will  begin  in  the 
next  bidding  roimd.''^  Moreover,  if  as 
the  Commission  gains  experience  with 
auctions  that  use  activity  rules  it 
determines  that  such  auctions  tend  to 
move  too  slowly,  it  may,  by  public 
notice  prior  to  a  specific  auction, 
increase  the  activity  levels  at  which  that 
auction  moves  between  stages. 
Conversely,  if  the  Commission 
determines  that  auctions  tend  to  move 
too  quickly,  depriving  bidders  of 
sufficient  time  to  deliberate  and  pursue 
back-up  strategies,  it  may  decrease  the 


''The  transition  rule  may  also  be  defined  in 
terms  of  the  "auction  activity  levei" — the  sum  of 
the  MHz-pops  of  those  licenses  whose  highest  bid 
increased  in  the  current  round,  as  a  percentage  of 
the  total  MHz-pops  of  all  licenses  in  that  auction. 
(Note  that  this  definition  differs  slightly  from  that 
used  by  Milgrom  and  Wilson.  See  reply  comments 
by  PacBell.  Appendix  to  attachment  by  Milgrom 
and  Wilson  at  1.1  The  auction  moves  from  stage  i 
to  stage  n  when  the  auction  activity  level  is  less 
than  or  equal  to  10  percent  for  three  consecutive 
rounds  in  stage  I.  The  auction  moves  from  stage  n 
to  stage  111  when  the  auction  activity  level  is  less 
than  or  equal  to  5  percent  for  three  consecutive 
rounds  in  stage  0.  For  example,  if  two  nationwide 
30  MHz  blocks  of  spectrum  are  put  up  for  bid  and 
the  national  population  is  approximately  250 
million,  a  total  of  approximately  15.000  million 
MHz-pops  would  be  available  in  the  auction.  If  in 
stage  I  of  the  auction,  the  high  bid  increases  on 
licenses  encompassing  less  than  1.500  million 
MHz-pops  for  three  consecutive  rounds,  the  auction 
moves  to  stage  D.  This  would  be  the  case,  for 
example,  if  in  three  consecutive  rounds  new  bids 
were  received  on  only  a  license  for  the  New  York 
MTA  (26  million  pops)  and  a  license  for  the  Los 
Angeles  MTA  (19  million  pops),  since  the  two 
licenses  encompass  a  total  of  1.350  million  MHz- 
pops.  Once  in  stage  U,  if  in  each  of  three 
consecutive  rounds  new  acceptable  bids  are 
received  on  licenses  encompassing  less  than  750 
million  MHz-pops.  the  auction  would  move  to  stage 

ni. 

'■•Once  an  auction  is  in  stage  U.  it  cannot  revert 
to  stage  I.  Once  an  auction  is  in  stage  ni,  it  remains 
there. 

'^  Moving  to  stage  II  prematurely  might  result  in 

an  auction  moving  too  quickly  to  allow  adequate 

lime  for  consideration  and  may  excessively  limit 

.  the  ability  of  bidders  to  pursue  alternative  backup 

strategies.  See  Second  Report  and  Order  at  %  142. 


activity  levels  at  which  an  auction 
moves  between  stages. 

55.  Finally,  to  avoid  the  consequences 
of  clerical  errors  and  to  compensate  for 
unusual  circimistances  that  might  delay 
a  bidder's  bid  preparation  or  submission 
on  a  particular  day,  Milgrom  and 
Wilson  recommend  permitting  each 
bidder  to  request  and  automatically 
receive  a  waiver  of  the  activity  rule  once 
every  three  roimds.  We  believe  that 
some  waiver  procedure  is  a  critical 
element  of  the  Milgrom-Wilson  activity 
rule,  since  the  Commission  would  not 
wish  to  reduce  a  bidder's  eligibility  due 
to  an  accidental  act  or  circumstances 
not  under  the  bidder's  control. 

56.  We  believe  that  the  Milgrom- 
Wilson  approach  will  best  achieve  the 
Commission's  goals  of  affording  bidders 
flexibility  to  pursue  backup  strategies, 
while  at  the  same  time  ensuring  that 
simultaneous  auctions  are  concluded 

"within  a  reasonable  period  of  time. 
Accordingly,  we  plan  to  impose  such  an 
activity  rule  in  conjunction  with  a 
simultaneous  stopping  nile  to  award 
higher  value  broadband  PCS  licenses. 
We  intend,  however,  to  use  a  simpler 
waiver  procedure  than  that  proposed  by 
Milgrom  and  Wilson.  We  will  permit 
bidders  one  automatic  waiver  from  the 
activity  rule  during  each  stage  of  an 
auction.  A  waiver  will  permit  a  bidder 
to  maintain  its  eligibility  at  the  same 
level  as  in  the  roimd  for  which  the 
waiver  is  submitted.3«>  A  waiver  mav  be 
submitted  either  in  the  round  in  which 
bidding  fails  below  the  minimum 
required  level  to  maintain  (for  the  nr:\X 
round)  the  same  eligibihty  as  in  that 
round,  or  prior  to  submitting  a  bid  in 
the  next  round.  If  an  activity  rule  waiver 
is  entered  in  a  round  in  which  no  other 
bidding  activity  occurs,  the  auction  will 
remain  open.^^  However,  an  activity 
rule  waiver  entered  after  a  round  in 
which  no  other  bidding  activity  occurs 
will  not  reopen  the  auction.  If.  as  we 
gain  both  experimental  and  actual 
auction  experience,  we  determine  that 
permitting  one  automatic  waiver  per 
auction  stage  is  insufficient  to  prevent 
the  inadvertent  reduction  in  eligibility 
of  serious  bidders,  we  may,  by  public 
notice  prior  to  a  specific  broadband 
auction,  increase  the  number  of 
automatic  activity  rule  waivers,  or 
instead  allow  one  automatic  waiver 


"■An  activity  rule  waiver  cannot  be  used  to 
correct  an  error  in  the  amount  bid 

''If,  however,  we  determine,  based  on  evidence 
from  experimental  and  actual  auctions,  that  this  is 
likely  to  excessively  delay  the  close  of  an  auction 
or  result  in  other  adverse  strategi?  manipulation  of 
an  auction,  we  any  announce  by  public  notice  prior 
to  a  speciTic  broadband  auction  that  submission  of 
a  waiver  will  not  keep  an  auction  open  under  any 
circumstances. 
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during  a  specified  number  of  bidding 
rounds. 
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60.  In  the  MPRM,  we  proposed  that 
all  parties  interested  in  participating  in 
an  auction  for  spectrum  licenses  would 
be  required  to  file  a  short-form 
application  (modeled  on  the 
Commission's  "Transmittal  Sheet  for 
Cellular  Applications"),  and  asked 
whether  applicants  should  also  be 
required  to  submit  a  long-form 
apphcation  prior  to  the  auction,  or 
whether  the  long-form  application 
should  be  submitted  subsequent  to  the 
auction.  NPRM  at  1  97.  The  comments 
generally  agreed  that  we  should  require 
only  a  short-form  application  prior  to 
competitive  bidding,  and  that  only 
winning  bidders  should  be  required  to 
submit  a  long-form  license  application 
after  the  auction.  Because  we  believed 
that  such  a  procedure  would  fulfill  the 
statutory  requirements  and  objectives 
and  adequately  protect  the  public 
interest,  we  incorporated  these 
requirements  into  the  rules  adopted  in 
the  Second  Report  and  Order.  See  47 
CFR  §§  1.2105  and  1.2107.  We  will 
extend  the  apphcation  of  these  rules  to 
the  competitive  bidding  process  for 
broadband  PCS. 

61.  We  will  be  guided  by  the 
following  procedures  in  conducting 
broadband  PCS  auctions.  The 
Commission  will  release  an  initial 
Public  Notice  announcing  that  it  will 
accept  applications  for  specific 
broadband  PCS  licenses.  This  initial 
Public  Notice  will  specify  the  licenses 
and  identify  the  time  and  place  of  an 
auction  in  the  event  that  mutually 
exclusive  applications  are  filed,  the 
Public  Notice  also  will  specify  the 
method  of  competitive  bidding  to  be 
used,  including  applicable  bid 
submission  procedures,  stopping  rules 
and  activity  rules,  as  well  as  the 
deadline  by  which  short-form 
applications  must  be  filed,  and  the 
amounts  and  deadlines  for  submitting 
the  upfront  payment.  See  Second  Report 
and  Order  at  ^  164.  We  will  not  accept 
appUcations  filed  before  or  after  the 
dates  specified  in  Public  Notices. 
Applications  submitted  before  release  of 
a  Public  Notice  announcing  the 
availability  of  particular  license(s),  or 
before  the  opening  date  of  the  filing 
window  specified  therein,  will  be 
returned  as  premature.  Appfications 
submitted  after  the  deadline  specified 
by  Public  Notice  will  be  dismissed,  with 
prejudice,  as  untimely.  Soon  after 
release  of  the  initial  Public  Notice,  an 
auction  information  package  will  be 
made  available  to  prospective  bidders. 

62.  Bidders  will  oe  required  to  submit 
short-form  applications  on  FCC  Form 
175  (and  FCC  Form  175-S.  if 
applicable),  together  with  any 


applicable  filing  fee  ^s  by  the  date 
specified  in  the  initial  Public  Notice.  '"* 
The  short-form  applications  will  require 
applicants  to  provide  the  information 
required  by  Section  1.2105(a)(2)  of  the 
Commission's  Rules,  47  CFR 
§  1.2105(a)(2).  Specifically,  each 
applicant  will  be  required  to  specify  on 
its  Form  175  applications  certain 
identifying  information,  including  its 
status  as  a  designated  entity  (if 
applicable),  its  classification  [i.e  . 
individual,  corporation,  partnership, 
trust  or  other),  the  markets  and 
frequently  blocks  for  which  it  is 
applying,  and  assuming  that  the  licenses 
will  be  auctioned,  the  names  of  persons 
authorized  to  place  or  withdraw  a  bid 
on  its  behalf.  In  addition,  applicants 
will  be  required  to  provide  detailed 
ownership  information  [see  Section 
24.813(a)  of  the  Commission's  Rules) 
and  identify  all  parties  with  whom  they 
have  entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  to  the 
competitive  bidding  process.  Applicants 
will  also  be  required  to  certify  that  they 
have  not  entered  and  will  not  enter  into 
any  explicit  or  implicit  agreements, 
arrangements  or  understandings  with- 
any  parties,  other  than  those  identified, 
regarding  the  amount  of  their  bid. 
bidding  strategies  or  the  particular 
properties  on  which  they  will  or  will 
not  bid.  In  addition,  applicants  for 
licenses  in  the  entrepreneurs'  blocks 
will  be  required,  as  part  of  their  short- 
form  appHcations,  to  certify  that  they 
are  eligible  to  bid  on  and  win  licenses 
in  those  blocks.  Among  other  things, 
this  means  that  they  are  in  compliance 
with  our  PCS-cellular  and  PCS-PCS 
cross-owTiership  limitations.  As  we 
indicated  in  the  Second  Report  ond    ' 
Order,  if  the  Commission  receives  only 
one  application  that  is  acceptable  for 
filing  for  a  particular  ficense,  and  thus 
there  is  no  mutual  exclusivity,  the 
Commission  by  Public  Notice  will 


">  Because  Section  8  of  the  Commur.itations  .^m. 
47  U.S.C.  §  158,  does  not  currently  afford  the 
Commission  authority  to  charge  an  sppiicaiion  fei- 
in  connection  with  PCS  applications,  broadband 
PCS  applicants  will  not  be  required  to  submit  a  fee 
with  their  short-form  application.  However,  the 
Conunission  has  requested  thai  Congress  amend 
Section  8  of  the  Communications  Ad  to  provide  n 
specific  application  fee  for  PCS  services.  If  the 
Commission  receives  application  fee  authority,  the 
general  rule's  governing  submission  of  fees  will 
apply.  See  47  CFR  §1.1 101  el  seq  These  rules 
currently  provide  for  dismissal  of  an  application  if 
the  application  fee  is  not  paid,  is  insufficient,  is  in 
improper  form,  is  returned  for  insufHcient  funds  or 
is  otherwise  not  in  compliance  with  our  tee  rult:.s. 
Whenever  funds  are  remitted  to  the  Commiision. 
applicants  also  must  file  FCC  Form  159. 

"Applicants  should  submit  one  paper  original 
and  one  microfiche  original  of  ihei:  appJicaiion.  <is 
well  as  two  microfiche  copies. 
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cancel  the  auction  for  this  license  and 
establish  a  date  for  the  filing  of  a  long- 
form  application,  the  acceptance  of 
which  will  trigger  the  procedures 
permitting  petitions  to  deny.  See 
Second  Report  and  Order  at  ^  165. 

63.  A  number  of  commenters  in  this 
proceeding  objected  to  our  original 
tentative  conclusion  that  short-form 
applications  should  be  judged  by  a 
letter-perfect  standard.  See  NPRM  at  % 
100.  Parties  proposed  that  the 
Commission  allow  a  brief  period  for 
correcting  errors  in  short-form 
appUcations.  See.  e.g.,  comments  of 
AT&T  at  30-31,  BellSouth  at  36-37.  As 
we  stated  in  the  Second  Report  and 
Order,  we  believe  that  the  public 
interest  would  be  better  served  by 
encouraging  maximum  bidder 
participation  in  auctions.  See  Second 
Report  and  Order  at  1 167.  Therefore, 
we  will  provide  applicants  with  an 
opportunity  to  correct  minor  defects  in 
their  short-form  applications  (e.g., 
typographical  errors,  incorrect  license 
designations,  etc.)  prior  to  the  auction. 
Applicants  will  not  be  permitted  until 
after  the  auction,  hovrover.  to  make  any 
major  modifications  to  their 
applications,  including  cognizable 
ownership  changes  or  changes  in  the 
identification  of  parties  to  bidding 
consortia.  In  addition,  applications  that 
are  not  signed  will  be  dismissed  as 
unacceptable. 

64.  After  reviewing  the  short-form 
applications,  the  Commission  wall  issue 
a  second  Public  Notice  listing  all 
defective  applications,  and  applicants 
whose  applications  contain  minor 
defects  will  be  given  an  opportunity  to 
cure  defective  applications  and 
resubmit  a  correction  version.'*"  After 
reviewing  the  corrected  applications, 
the  Commission  will  release  a  third 
Public  Notice  announcing  the  names  of 
all  applicants  whose  applications  have 
been  accepted- for  filing.  These 
applicants  will  be  required  to  submit  an 
upfront  payment  to  the  Commission,  as 
discussed  below. 

B.  Upfront  Payment , 

65.  The  comments  in  this  proceeding 
generally  supported  the  Commission's 
proposal  to  require  prospective  bidders 
to  make  substantial  upfront  payments 
prior  to  auction.  See,  e.g.,  comments  of 
Comcast  at  18.  PacBell  at  28.  Nextel  at 
16.  and  AWCC  at  31-32.  Consistent 
with  the  weight  of  the  comments,  we 
concluded  in  the  Second  Report  and 
Order  that  a  substantial  upfront 


payment  prior  to  the  begiiming  of  an 
auction  is  necessary  to  ensure  that  only 
serious  and  qualified  bidders 
participate.  See  Second  Report  and 
Order  at  t  171.  By  requiring  such  a 
payment  we  also  help  to  ensure  that  any 
bid  withdrawal  or  default  penalties  are 
paid.  These  considerations  apply  to 
broadband  PCS  auctions.  We  will 
therefore  require  all  broadband  PCS 
auction  participants  to  tender  in 
advance  to  the  Commission  a 
substantial  upfrt}nt  payment  as  a 
condition  of  bidding. 

66.  In  the  Notice,  we  proposed  to 
require  upfront  payments  based  on  a 
$0.02  per  MHz  per  pop  formula.  Though 
some  commenters  iavor  a  fixed  upfront 
payment  set  by  the  Commission  prior  to 
the  auction,*'  most  support  the 
Commission's  proposed  $0.02  per  MHz 
per  pop  formula,  which  would  enable 
prospective  bidders  to  tailor  their 
upfront  payment  to  their  bidding 
strategies.*^  Commenters  suggest  that 
there  should  be  some  fixed  minimum  on 
the  amount  of  upfront  payment  made 
prior  to  auction  (suggestions  range  from 
$2,500  to  $100,000  for  different 
services).*'  Some  commenters  also  favor 
setting  a  maximum  upfrtint  payment, 
pointing  out  that  our  proposed  formula 
yields  very  high  payments  in  the 
broadband  PCS  context.** 

67.  We  believe  that  the  standard 
upfront  payment  formula  of  $0.02  per 
pop  per  MHz  for  the  largest  combination 
of  MHz-pops  a  bidder  anticipates 
bidding  on  in  any  single  roimd  of 
bidding  is  appropriate  for  broadband 
PCS  services.*^  Using  this  formula  will 
provide  bidders  with  the  flexibihty  to 
change  their  strategy  during  an  auction 
and  to  bid  on  a  larger  numbiBr  of  smaller 
licenses  or  a  smaller  number  of  larger 
licenses,  so  long  as  the  total  MHz-pops 
combination  does  not  exceed  that 
amount  covered  by  the  upfront 
payment.  For  example,  when  we 
auction  licenses  covering  the  nation 
simultaneously,  a  bidder  would  not  be 
required  to  file  an  upfrtmt  payment 
representing  national  coverage  unless  it 


♦"On  the  date  set  for  submission  of  corrected 
applications  that  on  their  won  discover  minor 
errors  in  their  applications  also  will  be  permitted 
to  file  corrected  applications. 


*'  See.  e.g..  comments  of  Edward  M.  Johnson  at 
2:  and  LuxCel  Group.  Inc.  af  8. 

♦2  See.  e.g..  comments  of  PacBell  at  28;  Telocator 
(now  PCIA)  at  13:  CTIA  at  30;  and  Rochester 
Telephone  Corporation  at  13. 

"  See.  e.g..  cominents  of  Telocator  at  20-21: 
Cellular  Communications,  Irjc  at  15;  AT&T  at  34; 
and  BellSouth  at  41. 

**  See.  e.g..  comment*  of  Southwestern  Bell  at  38- 
40  (arguing  generally  for  a  maximum  deposit  of  $50 
million  for  all  markets)  and  ATftT  at  34  (supporting 
a  maximum  upfront  payment  of  $5  million,  with  a 
down  payment  following  the  auction). 

*'  As  discussed  in  Section  VII,  infra,  designated 
entities  will  be  subject  to  a  lesser  upfront  payment 
requirement  of  $0,015  per  MHz  per  pop.  Further. 
we  retain  the  flexibility  to  consider  using  a  simpler 
payment  requirement  if  circumstances  warrant. 


intended  to  bid  on  licenses  covering  the 
entire  nation  in  a  single  bidding  roimd. 
The  $0.02  per  MHz  per  pop  formula  also 
works  well  with  the  Milgrom-Wilson 
activity  rule  that  we  plan  to  employ  in 
broadband  PCS  auctions,  as  described  in 
Section  III  above.  In  the  initial  Public 
Notice  issued  prior  to  each  auction,  we 
will  annoimce  population  information 
corresponding  to  each  license  to  enable 
bidders  to  calculate  their  upfront 
payments. 

68.  As  we  indicated  in  the  Second 
Report  and  Order,  we  will  not  set  a 
maximum  on  upfront  payments.*^  We 
decline  to  do  so  because  we  wish  to 
ensure  that  those  bidding  on  large 
numbers  of  valuable  broadband  PCS 
licenses  are  bidding  in  good  faith  and 
are  financially  capable  of  constructing 
those  systems  quickly.  We  recognize 
that  upfront  payments  for  broadband 
PCS  licenses  may  amount  to  millions  of 
dollars,  but  we  do  not  believe  that  it  is 
unreasonable  to  expect  prospective 
bidders  to  tender  such  sums  given  the 
expected  overall  value  of  some  of  these 
licenses  and  the  expected  financial 
requirements  to  construct  the  systems. 
Indeed,  such  a  requirement  is  necessary 
to  ensure  the  seriousness  of  bidders  for 
these  valuable  licenses. 

69.  In  the  Second  Report  and  Order, 
we  accepted  commenters'  suggestions 
and  established  a  general  minimum 
upfront  payment  of  $2,500  to  ensure 
that  the  use  of  our  preferred  formula 
would  result  in  a  substantial  enough 
payment  that  bidders  would  be  deterred 
from  making  frivolous  bids.*^  Such  a 
minimum  upfront  payment  is  needed  in 
connection  with  auctions  where  the 
$0.02  per  MHz  per  pop  formula  would 
yield  a  comparatively  small  upfront 
payment  (such  as  those  for  narrowband 
PCS  licenses  in  BTAs).  Because  of  the 
wider  bandwidth  of  broadband  PCS 
licenses,  however,  this  minimum 
upfront  payment  will  not  be  relevant  in 
auctions  for  this  service. *« 

70.  For  broadband  PCS  auctions,  we 
will  follow  the  procedures  for 
submission  of  upfront  payments 
outlined  in  the  Second  Report  and 
Order  Applicants  whose  short-form 
applications  have  been  accepted  for 
fifing  will  be  required  to  submit  the  full 
amount  of  thefr  upfront  payment  to  the 
Commission's  lock-box  bank  by  a  date 


■"'  See  Second  Report  and  Order  at  1 179. 

••'W.  at  1180. 

♦•The  smallest  bandwidth  that  a  broadband  PCS 
licensee  will  be  authorized  to  use  is  10  MHz.  so  a 
52.500  upfront  payment  would  result  for  a  license 
area  with  a  population  of  only  12.500  persons.  The 
least  populous  BTA  in  the  United  States  (Williston. 
North  Dakota)  has  a  population  of  approximately 
27,500.  and  the  upfront  p8>-ment  for  a  10  MHz 
license  in  that  BTA  would  be  approximetely  55.500. 
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certain,  which  will 


ie  announced  in  a 


qualified  to  bid.  An 


it  will  be  prohibitec 
auction.  That  is,  we 
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Public  Notice  and  g  ;nerally  will  be  no 
later  than  14  days  b  sfore  the  scheduled 
auction."*'  After  the  Commission 
receives  from  its  lo<  k-box  bank  the 
names  of  all  applicc  nts  who  have 
submitted  timely  uj  front  payments,  the 
Commission  will  isi  ue  a  Public  Notice 
announcing  the  nar  les  of  all  applicants 
that  have  been  detei  mined  to  be 


applicant  who  fails 


to  submit  a  sufficiei  t  upfront  payment 
to  qualify  it  to  bid  o  n  any  license  being 
auctioned  will  not  te  identified  on  this 
Public  Notice  as  a  q  ialified  bidder,  and 


from  bidding  in  the 
will  require  that 


applicants  for  broadband  PCS  licenses 
submit  a  sufficient »  pfront  payment  to 
reflect  the  MHz-pop  s  of  the  smallest 
license  being  put  up  for  bid  in  a 
particular  auction. *' 

71.  Although  it  w  )uld  be  simpler  to 
require  the  submiss:  on  of  upfront 
payments  at  the  san  e  time  short- form 
applications  are  file  1,  we  agree  with 
those  commenters  tl  lat  argued  that  they 
should  not  be  requiied  to  commit  the 
large  sums  that  will  likely  be  involved 
in  broadband  PCS  u  jfront  payment  for 
longer  than  is  necesi  ary.  Accordingly, 
applicants  will  not  I  e  required  to  tender 
upfront  payments  w  th  their  short-form 
applications.  lnstea(  ,  as  noted  above, 
upfront  payments  w  ill  be  due  by  a  date 
specified  by  Public   Jotice,  but  generally 
no  later  than  14  day  ;  before  a  scheduled 
auction.  This  perioc  should  be 
sufficient  to  allow  tl  e  Commission 
adequate  time  to  pre  cess  upfront 
payment  data  and  re  lease  a  Public 
Notice  listing  all  qu<  lified  bidders,  but 
not  so  long  as  to  imj  ose  undue  burdens 
upon  bidders.  The  r  lies  set  forth  in 
Section  1.2106  of  th  i  Commission's 
Rules  concerning  uf  front  payments  will 
be  applicable  in  bro.  dband  PCS 
auctions.  Each  quali  led  bidder  will  be 
issued  a  bidder  iden  ification  number 
and  further  informal  ion  and  instructions 
regarding  the  auctio  i  procediu-es. 
During  an  auction,  b  dders  will  be 
required  to  provide  heir  bidder 
identification  numb  rs  when  submitting 
bids. 


De]  o: 


■"Upfront  pa>'menls  nu 
iransfer  or  by  cashier's  ch( 
from  a  financial  institutio 
insured  by  ihe  Federal 
Corporation  and  inust  be 
Federal  Comniunications 

^"  For  example,  in  our 
auction  (the  30  MHz  MTA 
B!.  the  siTuillest  £pfroiit 
submitted  to  qualify  an 
calculated  by  multipi\  :ng 
lenst  populous  MTi^d|^i 
47,000)  times  30  times  lw( 
should  be  noted,  however 
upfront  payment  will  enti 
Oil  .•  license  to  serve 


I  be  made  by  wire 
;k  drawn  in  U.S.  dollars 
whose  deposits  are 
sit  Insurance 

r  lade  payable  to  the 

I  Commission, 
fistl 


broadband  PCS 
licenses  on  blocks  A  and 
pa  /ment  that  may  be 
>licant  to  bid  will  be 
he  population  of  the 
le  ican  .Samoa:  population 
cerHs,  or  S28.200.  It 
that  this  minimal 
!e  the  bidder  to  bid  only 
American  Samoa. 


C.  Payment  and  Procedures  for  Licenses 
Awarded  by  Competitive  Bidding 

1 .  Down  Payment 

72.  The  Second  Report  and  Order 
established  a  20  percent  down  payment 
by  wiiming  bidders  to  discourage 
default  between  the  auction  and 
licensing  and  to  ensure  payment  of  the 
penalty  if  such  default  occurs.  We 
concluded  that  a  20  percent  down 
payment  was  appropriate  to  ensure  that 
auction  winners  have  the  necessary 
financial  capabilities  to  complete 
payment  for  the  license  and  to  pay  for 
the  costs  of  constructing  a  system,  while 
at  the  same  time  not  being  so  onerous 
as  to  hinder  growth  or  diminish  access. 
Most  of  the  commenters  addressing  this 
issue  generally  support  our  proposal 
that  winning  bidders  increase  their 
deposits  with  the  Commission  up  to  an 
amount  equalUng  20  percent  of  their 
winning  bid  or  bids.  See,  e.g.,  comments 
of  BellSouth  at  43-44,  PageNet  at  35-36, 
and  Telocator  at  13.  Some  commenters 
feel  that  a  20  percent  dowm  payment 
requirement  would  be  too  high.  See 
comments  of  Sprint  at  18  (prefers  a  10 
percent  down  payment). 

73.  We  believe  that  the  reasoning  that 
led  us  to  conclude  that  20  percent  is  the 
appropriate  down  payment  appUes  to 
broadband  PCS  auctions.  We  therefore 
will  require  that,  with  the  exception  of 
bidders  eligible  for  installment 
payments  in  the  entrepreneurs'  blocks 
[see  Section  VII,  infra],  winning  bidders 
in  broadband  PCS  auctions  supplement 
their  upfront  payments  with  a  down 
payment  sufficient  to  bring  their  total 
deposits  up  to  20  percent  of  their 
winning  bid(s).5i  Winning  bidders  will 
be  required  to  submit  the  required  down 
payment  by  cashier's  check  or  wire 
transfer  to  our  lock-box  bank  by  a  date 
to  be  specified  by  Public  Notice, 
generally  within  five  (5)  business  days 
following  the  close  of  bidding.  Al! 
auction  winners  will  generally  be 
required  to  make  full  payment  of  Ihe 
balance  of  their  winning  bids  within 


■■•If  the  upfront  payment  already  tendered  by  a 
winning  bidder,  after  deducting  any  bid  withdrawal 
and  default  penalties  due.  amounts  <o  20  percent  or 
more  of  its  winning  bids,  no  additional  deposit  will 
be  required.  If  the  upfront  payment  amount  on 
deposit  is  greater  than  20  percent  of  the  winning 
bid  amount  after  deducting  any  bid  withdrawal  and 
default  penalties  due.  the  additional  monies  will  be 
refunded.  If  a  bidder  has  withdrawn  a  bid  or 
defaulted  but  the  amount  of  the  penalty  cannot  vet 
be  determined,  the  bidder  w  ill  be  required  to  make 
a  deposit  of  20  percent  of  the  amount  bid  on  such 
licenses.  When  it  becomes  possible  to  calculate  and 
as.sess  the  penally,  any  excess  deposit  jvill  be 
refunded.  Upfront  payments  will  be  applied  to  such 
deposits  and  to  bid  withdrawal  and  default 
penalties  due  before  being  applied  toward  the 
bidder's  down  payment  on  licenses  the  bidder  .has 
won  and  seeks  to  acquire. 


five  (5)  business  days  following  award 
of  the  license.  Grant  of  the  hcense  will    • 
be  conditioned  on  this  payment. 

74.  An  auction  winner  that  is  eligible 
to  make  payments  through  an 
installment  plan  {see  Section  VII,  infra) 
will  be  subject  to  different  payment 
requirements.  Such  an  entity  will  be 
required  to  bring  its  deposits  with  the 
Commission  up  to  only  5  percent  of  its 
winning  bid  after  the  bidding  closes, 
and  will  pay  an  additional  5  percent  of   - 
its  winning  bid  to  the  Commission  after 
a  license  is  granted. 

2.  Bid  Withdrawal  and  Default  Penalties 

75.  As  we  discussed  in  the  Second 
Report  and  Order,  it  is  critically 
important  to  the  success  of  our  system 
of  competitive  bidding  that  potential 
bidders  understand  that  there  will  be  a 
substantial  penalty  assessed  if  they 
withdraw  a  high  bid,  are  found  not  to 
be  qualified  to  hold  licenses  or  default 
on  payment  of  a  balance  due.  There  was 
substantial  support  in  the  comments  for 
the  notion  that  the  Commission  is 
authorized  to  and  should  order 
forfeiture  of  upfront  and  down 
payments  if  the  auction  winner  later 
defaults  or  is  disqualified.  See,  eg., 
comments  of  CTIA  at  29-30,  AT&T  at 
35,  n.43,  PageNet  at  35-36.  Cook  Fnlet 

at  47,  and  BellSouth  at  42-44.  We 
concluded,  however,  that  forfeiture  of 
all  amoimts  that  a  bidder  may  have  on 
deposit  with  the  Commission  may,  in 
some  circumstances,  be  too  severe  a 
penalty  and  would  not  necessarily  be 
rationally  related  to  the  harm  caused  by 
withdrawal,  default  or  disqualification. 
See  Second  Report  and  Order  at  %  197. 

76.  This  logic  applies  to  broadband 
PCS  auctions,  so  for  these  auctions  we     - 
will  employ  the  bid  withdrawal,  default 
and  disqualification  penalties  adopted 

in  the  Second  Report  and  Order,  which 
are  reflected  in  Sections  1.2104(g)  and 
1.2109  of  the  Commission's  Rules.  Any 
bidder  who  withdraws  a  high  bid  during 
an  auction  before  the  Commission 
declares  bidding  closed  will  be  required 
to  reimburse  the  Commission  in  the 
amount  of  the  difference  between  its 
high  bid  and  the  amount  of  the  winning 
bid  the  next  time  the  license  is  offered 
by  the  Commission,  if  this  subsequent 
wrniung  bid  is  lower  than  the 
withdrawal  bid.^^  No  withdrawal 


^^If  a  license  is  re-offered  by  auction,  the 
"winning  bid"  refers  to  the  high  bid  in  the  3;k  iinii 
in  which  the  license  is  re-offered.  If  a  license  i.i  re- 
offered  in  the  same  auction,  the  winning  bid  refers 
to  the  high  bid  amount,  made  subsequent  to  the 
withdrawal,  in  that  auction.  If  the  subsequent  hi^h 
bidder  also  withdraws  its  bid,  that  bidder  will  be 
required  to  pay  a  penalty  equal  to  the  difference 
between  its  withdrawn  bid  and  the  amount  of  the 
subsequent  winning  bid  the  next  lime  the  license 
is  offered  by  the  Commission.  If  a  .'icense  which  is 


penalty  will  be  assessed  if  the 
subsequent  winning  bid  exceeds  the 
withdrawn  bid.  After  bidding  closes,  a 
defaulting  auction  winner  (i.e.,  a  winner 
who  fails  to  remit  the  required  down 
payment  within  the  prescribed  time, 
fails  to  pay  for  a  license,  or  is  otherwise 
disqualified)  will  be  assessed  an 
additional  penalty  of  three  percent  of 
the  subsequent  wiiming  bid  or  three 
percerit  of  the  amount  of  the  defaulting 
bid,  whichever  is  less.  See  47  CFR 
§§  1.2104(g)  and  1.2109.  The  additional 
.  three  percent  penalty  is  designed  to 
encourage  bidders  who  wish  to 
withdraw  their  bids  to  do  so  before 
bidding  ceases.  We  will  hold  deposits 
made  by  defaulting  or  disqualified 
auction  winners  until  full  payment  of 
the  penalty.  53  We  believe  that  these 
penalties  will  adequately  discourage 
default  and  ensure  that  bidders  have 
adequate  financing  and  that  they  meet 
all  eligibility  and  qualification 
requirements.  As  we  explained  in  the 
Second  Report  and  Order,  we  further 
believe  that  this  approach  is  well  within 
our  authority  under  both  Section 
309(j)(4)(B)  and  Section  4(i)  of  the 
Conununications  Act,  47  U.S.C.  §  154(i), 
as  it  is  clearly  necessary  to  carry  out  the 
rapid  deplpjonent  of  new  technologies 
through  the  use  of  auctions. ^^ 

77.  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  fliture 
auctions,  and  may  take  any.other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  Second  Report  and  Order  at  ^  198. 

3.  Re-Offering  Licenses  When  Auction 
Winners  Default 

78.  In  the  event  that  an  auction 
winner  defaults  or  is  otherwise 
disqualified,  the  Commission  must 
determine  whether  to  hold  a  new 
auction  or  simply  offer  the  license  to  the 
second-highest  bidder.  Parties 
commenting  on  this  issue  generally 
favored  re-auctioning  the  license. 


the  subject  of  withdrawal  or  default  is  not  re- 
auctioned,  but  is  instead  offered  to  the  highest 
losing  bidders  in  the  initial  auction,  the  "vvinning 
bid"  refers  to  the  bid  of  the  highest  bidder  who 
accepts  the  offer.  Losing  bidders  would  not  be 
required  to  accept  the  offer,  i.e..  they  may  decline 
without  penalty.  We  wish  to  encourage  losing 
bidders  in  simultaneous  multiple  round  auctions  to 
bid  on  other  licenses,  and  therefore  we  will  not 
hold  them  to  their  losing  bids  on  a  license  for 
which  a  bidder  has  withdrawn  a  bid  or  on  which 
a  bidder  has  defaulted. 

"  In  rare  cases  in  which  it  would  be  inequitable 
to  retain  a  down  payment,  we  will  entertain 
jpquests  for  waiver  of  this  provision. 

"  See  Second  Report  and  Order  at  1  198. 


pointing  out  that  changing  market  and 
even  technological  developments  since 
the  initial  auction  may  change  the 
amounts  that  bidders  are  willing  to  pay 
for  a  hcense,  especially  if  the 
intervening  period  is  relatively  long. 
They  urge  that  any  re-auction  be  open 
to  new  bidders,  arguing  that  such  a 
procedure  would  reduce  the  incentive 
of  losing  bidders  to  file  unmeritorious 
petitions  to  deny  against  tlie  auction 
winner.  See,  e.g.,  comments  of 
BellSouth  at  37,  Utilities 
Telecommunications  Council  at  21. 

79.  As  we  stated  in  the  Second  Report 
and  Order,  we  believe  that,  as  a  general 
rule,  when  an  auction  winner  defaults 
or  is  otherwise  disqualified  after  having 
made  the  required  down  payment,  the 
best  course  of  action  is  to  re-auction  the 
license.  See  Second  Report  and  Order  at 
1  204.  Although  we  recognize  that  this 
may  cause  a  brief  delay  in  the  initiation 
of  service  to  llie  public,  during  the  time 
between  the  original  auction  and  the 
disqualification  circumstances  may 
have  changed  so  significantly  as  to  alter 
the  value  of  the  license  to  auction 
participants  as  well  as  to  parties  who 
did  not  participate.  In  this  situation, 
awarding  licenses  to  the  parties  that 
value  them  most  highly  can  best  be 
assured  through  a  re-auction.  However, 
if  the  default  occurs  within  five  (5) 
business  days  after  the  bidding  has 
closed,  the  Commission  retains  the 
discretion  to  offer  the  license  to  the 
second  highest  bidder  at  its  final  bid 
level,  or  if  that  bidder  declines  the  offer, 
to  offer  the  license  to  other  bidders  (in 
descending  order  of  their  bid  amounts) 
at  the  final  bid  levels.ss 

80.  If  a  new  auction  becomes 
necessary  because  of  default  or 
disqualification  more  than  five  (5) 
business  days  after  bidding  has  ended, 
the  Commission  will  afford  new  parties 
an  opportunity  to  file  applications.  One 
of  our  primary  goals  in  conducting 
auctions  is  to  assure  that  all  serious 
interested  bidders  are  in  the  pool  of 
qualified  bidders  at  any  re-auction.  We 
believe  that  allowing  new  applications 
will  promote  achievement  of  this  goal, 
which  outweighs  the  short  delay  that  we 
recognize  may  result  from  allowing  new 
applications  in  a  re-auction.  Indeed,  if 
we  were  not  to  allow  new  applicants  in 
a  re-auction,  interested  parties  might  be 
forced  into  an  after-market  transaction 
to  obtain  the  license,  which  would  itself 
delay  service  to  the  public  and  may 
prevent  the  public  from  recovering  a 


''If  only  a  small  number  of  relatively  low-value 
licenses  are  to  be  re-auctioned  and  only  a  short  time 
has  passed  since  the  initial  auction,  the 
Commission  may  choose  to  offer  the  license  to  the 
highest  losing  bidders  because'the  cost  of  running 
another  auction  may  exceed  the  benefits. 


reasonable  portion  of  the  value  of  the 
spectrum  resource. 

4.  Long-Form  Application 

81.  If  the  wirming  bidder  makes  the 
doum  payment  in  a  timely  manner,  a 
long-form  application  filed  on  FCC 
Form  401  (as  modified),  or  such  other 
form  as  may  be  adopted  for  Commercial 
Mobile  Radio  Service  use  in  GEN 
Docket  No.  93-252,  will  be  required  to 
be  filed  by  a  date  specified  by  Public 
Notice,  generally  within  ten  (10) 
business  days  after  the  close  of 
bidding.56  After  the  Commission 
receives  the  winning  bidder's  down 
payment  and  the  long-form  application, 
we  will  review  the  long-form 
application  to  determine  if  it  is 
acceptable  for  filing.  In  addition  to  the 
information  required  in  the  long-form 
application  of  all  winning  bidders,  each 
winning  biddef  on  licenses  in  frequency 
blocks  C  and  F  will  be  required  to 
submit  evidence  of  its  eligibility  to  bid 
on  Ucenses  in  these  blocks,  as  well  as 
evidence  to  support  its  claim  to  any 
special  provisions  made  available  to 
designated  entities.  This  information 
may  be  included  in  an  exhibit  to  FCC 
Form  401,  and  must  include  the  gross 
revenues  and  total  assets  of  the, 
applicant  and  all  attributable  investors 
in  the  apphcant,  and  a  certification  that 
the  personal  net  worth  of  each 
individual  investor  does  not  exceed  the 
eligibility  hmitation.  This  information 
will  enable  the  Commission,  and  other 
interested  parties,  to  ensure  the  validity 
of  the  applicant's  certification  of 
eligibility  to  bid  in  blocks  C  and  F 
(submitted  as  part  of  its  FCC  Form  175) 
and  its  eligibility  for  any  bidding 
credits,  installment  payment  options,  or 
other  special  provision.  Upon 
acceptance  for  fifing  of  the  long-form 
application,  the  Commission  will  issue 
a  Public  Notice  announcing  this  fact, 
triggering  the  filing  window  for 
petitions  to  deny.  If  the  Commission 
denies  all  petitions  to  deny,  and  is 
otherwise  satisfied  that  the  applicant  is 


"Schedule  B  to  FCC  Form  401  will  not  be 
required  to  be  submitted  by  broadband  PCS 
applicants.  However,  applicants  for  broadband  PCS 
licenses  proposing  to  use  any  portion  of  broadlund 
PCS  spectrum  to  offer  service  on  a  private  mobile 
radio  service  basis  must  overcome  the  presumption 
that  PCS  is  a  commercial  mobile  radio  service. 
Begulatory  Treatment  of  Mobile  Services.  Second 
Report  and  Order  in  GEN  Docket  No.  93-252.  9  FCC 
Red  1411,  K60--63,  59  FR  18493.  Apr.  19.  1994;  47 
CFR  §20.9(a)(ll),  (b).  Applicants  (or  licensees) 
seeking  to  dedicate  a  portion  of  the  spectrum  for 
private  mobile  radio  service  will  be  required  to 
attach  as  an  exhibit  to  the  Form  401  application  a 
certification  that  it  will  offer  PCS  ser\ice  on  a 
private  mobile  radio  basis.  The  certification  must 
include  a  description  of  the  proposed  service 
sufTicient  to  demonstrate  that  it  is  not  within  the 
definition  of  commercial  mobile  radio  service  in 
Section  20.3  of  the  Commission's  Rules.  Id. 
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qualified,  the  ticenscjfs)  will  be  granted 
to  the  auction  winner 


5.  Processing  and  1 

82.  In  the  Notice, 
adopt  general  pr 


jral  Rules 

'  proposed  to 
king  and  procedural 
rules  for  broadband  PCS  based  on  Part 
22  of  the  Commissio0"s  Rule*.  One 
cominenter,  AIDE,  ar  ;ues  that  the 
Coimnissioo's  referei  ce  to  proposed 
PCS  rules  is  vague  ar  d  legally 
insufficient  for  a  Not  ce  of  Proposed 
Rule  Making.  Comm^  nts  of  AIDE  at  15- 
17.  AIDE  also  asserts  that  the  adoption 
of  PCS  processing  an  i  procedural  rules 
is  beyond  the  scope  (  f  the  Notice  in  this 
rule  n^aldng  proceedi  ng.  Id.  We 
disagree.  The  Notice  sought  coimhent 
on  specific  rule  secti(  »ns  contained  in 
Part  22  of  our  Rules  i  nd  asked 
commenters  to  indici  te  what 
modifications  shouk  be  made  to  those 
rules  to  oclapt  them  fi  ir  PCS  services. 
See  Notice  at  1 128. 1 1  addition,  the 
Notice  specifically  re  guested  conunenf 
on  the  general  procet  ural,  processing 
and  petition  to  deny  >rocediires  that 
should  be  used  for  ai  ctionable  services. 
The  Notice's  projjosa  to  adopt 
processing  rules  base  1  on  Part  22  of  the 
Comxnissian's  Rules,  with  any 
appropriate  modifica  ions  for  PCS 
services,  clearly  indi<  ated  to 
commenters  the  term  i  of  the  proposed 
rules,  as  is  required  hy  5  U.S.C.  § 553 
and  47  CFR  §  1.413(c  .  Accordingly,  we 
believe  that  the  Notic  »'s  description  of 
the  proposed  rules  w  is  sufficiently 
specific  to  alert  inten  sted  parties  to  the 
substance  of  our  prop  osal  and  to 
provide  an  adequate  i  ipportiinity  for 
comment  on  those  pr  )po3als.  Moreover, 
we  conclude  that  thei  e  issues  are  well 
within  the  scope  of  ti  e  Notice. 

83.  As  we  proposet  ,  we  adopt  for 
broadband  PCS  a  ino<  ified  version  of 
the  application  proce  ising  rules 
contained  in  Part  22  <  f  the 
Commission's  Rules.  These  rules,  which 
will  comprise  Subpai '  I  of  Part  24  of  our 
Rules,  will  govern  ap  )lication  filing  and 
content  requirements  waiver 
procedures  for  return  of  defective 
applications,  regulati^  >ns  regarding 
modificetian  of  applii  ations,  and 
genera]  application  pi  ocessing  rules.  We 
also  adopt  petition  to  deny  procedures 
based  on  Section  22.3  3  of  the 
Commission's  Rules,  n  addition,  as  we 
proposed  in  the  Notic  8.  we  adopt  rules 
similar  to  Sections  22 ,927,  22.928  and 
22.929  of  our  existing  rules  (47  CFR 
§§  22.927,  22.928,  22.  )29)  to  prevent  the 
fihng  of  speculative  a  }pUcations  and 
pleadings  (or  threats  <  f  the  same) 
designed  to  extract  ra  iney  from  sincere 
broadband  PCS  apply  ants.  In  this 
regard,  we  limit  the  c()nsiderarion  that 
an  applicant  or  petitioner  Is  permitted 


to  receive  for  agreeing  to  withdraw  an 
apphcaticMO  or  a  petition  to  deny  to  the 
legitimate  and  prudent  expenses  of  the 
withdrawing  applicant  or  petitioner. 

84.  With  regard  to  petitions  to  deny, 
we  adopt  expedited  procedures 
consistent  with  the  provisions  of 
Section  309(iK2)  of  the  Communications 
Act  to  resolve  substantial  and  material 
issues  of  fact  concerning 
qualifications.'^  This  provision  requires 
us  to  entertain  petitions  to  deny  the 
appUcation  of  the  auction  winner  if 

f)etitions  to  deny  are  otherwise  provided 
or  under  the  Communications  Act  or 
our  Rules. 

85.  As  we  indicated  in  the  Second 
Report  and  Order,  the  Commission  need 
not  conduct  a  bearing  hefon  denying  an 
application  if  it  determines  that  an 
apphcant  is  not  qualified  and  no 
substantial  issue  of  fact  exists 
concerning  that  determinaiion.  See 
Second  Report  and  Order  at  f  202.  In 
the  event  that  the  Commission  identifies 
substantial  and  material  issues  of  fact  in 
need  of  resolution,  Section  309(i)(2)  of 
the  Communications  Act  permits  in  any 
hearing  the  submission  of  all  or  part  of 
evidence  in  written  form  and  allows 
employees  other  than  administrative 
law  judges  to  preside  over  the  taking  of 
written  evidence.  We  will  incorporate 
these  principles  into  our  broadband  PCS 
procedural  rules. 

D.  Procedures  in  Alternative  Auction 
Design 

86.  If  we  decide  to  employ  a 
sequential  auction  design  (using  either 
oral  or  electronic  bid  submission),  the 
same  general  ndes  and  procedures 
described  above  will  be  used  with 
certain  modifications  to  fit  the  oral  or 
electronic  auction  format.  In  the  case  of 
oral  auctions,  bidders  would  be  required 
to  follow  the  procedarss  described 
above,  includirig  the  siib^nission  of  the 
standard  upfront  payment  of  $0.02  per 
MHz- pop  prior  to  the  auction. 
Applicants  would  submit  a  sufficient 
upfront  payment  to  cover  the  total 
number  of  MHz-pops  they  desire  to  win. 
Once  a  bidder  haa  won  the  ma.ximuni 
number  of  MHz-pops  covered  by  its 
upfront  pavment,  that  bidder  will  be 
precluded  from  further  bidding  in  the 
auction.**  tnmediately  after  bidding 
closes  on  a  license,  the  v\rinning  bidder 
[i.e.,  the  high  bidder  on  a  licen-se  on 


*■  The  adoption  of  such  prorwdures  is  n«ct>s.?«ry 
befaiiie  SecTioQ  309(jX5)  of  rhe  Communtcation* 
Act  forbids  the  granting  of  litenie*  through 
competitive  bidding  unleas  th«  Conunisbion 
dotermines  that  :he  applicant  is  quaiiiieU. 

'"  This  is  similar  to  tae  procadur«  adopted  ia  ii>e 
Fourth  Report  and  Ordur  for  the  orai  •uctioning  of 
IVDS  ticansea.  See  Fourtti  Report  and  Order  ia  PP 
Docket  No.  93-253.  9  FCC  Red  2330.  M  FH  24*»7. 
May  13.  1994. 


which  bidding  has  closed]  will  be  asked 
to  sign  a  bid  confirmation  form.  No 
other  license  will  be  put  up  for  bid  until 
a  bid  confirmation  form  is  signed  by  a 
high  bidder  on  the  previous  Ucense.'''' 
Because  we  recognize  that  in  an  oral 
auction  the  chances  of  a  bidder 
accidentally  placing  a  high  bid  are 
greater  than  in  other  auction  methods, 
and  because  the  barm  will  be  limited  if 
the  license  is  immediately  re-offered,  we 
will  not  impose  a  penalty  on  a  high 
bidder  who  withdraws  a  high  bid  by 
refusing  to  sign  the  bid  confirmation 
form.  "Thus,  in  an  sequential  oral 
auction  in  which  a  high  bidder  declines 
to  sign  the  bid  confirmation  form,  the 
hcense  will  be  immediately  put  up  for 
bid  again.  If,  however,  a  high  bidder 
signs  a  bid  confirmation  form  but 
subsequently  fails  to  submit  the  20 
percent  down  payment  or  otherwise 
defaults,  the  standard  default  penalHes 
(described  supra)  will  apply. ^ 

87.  If  we  decide  to  use  sequential 
electronic  bidding,  bidders  would  again 
follow  the  general  procedures  described 
above  including  the  submission  of  the 
standard  upfrt>nt  payment  amount  of 
$0.02  per  MHz  per  pop  prior  to  the 
aucticm.  Applicants  would  submit  a 
sufficient  tipfront  payment  to  cover  the 
total  number  of  MHz-pops  they  desire  to 
win.  An  applicant  will  not  be  ehgible  ta 
bid  on  a  license  for  which  it  has  not 
applied  or  which  contains  mors  MHz- 
pops  than  the  total  MHz-pops  covereil 
by  the  bidder's  upfront  payment  les.< 
any  MHz-pops  already  won  by  that 
bidder.  Once  a  bidder  has  *iron  licenses 
representing  the  raaxLmucj  number  of 
MHz-pops  reflected  in  its  upfront 
payment,  that  bidder  will  be  preclud^-<l 
from  further  bidding  in  the  auction. 
Each  bidder's  eligibility  will  be 
computed  and  trackts-l  by  the  aul.lion 
software  and  bids  placed  by  ineligible 
bidders  will  not  be  accepted.  After  the 
auctioneer  declares  bidding  on  a  license - 
closed  and  the  high  bidder  has  been 
notified,  that  bidder  will  be  asked  to 
confirm  its  high  eid.  If  the  high  bidder 
in  a  sequential  electronic  auction 
declines. to  confirm  its  high  bid,  th*» 
license  will  be  immediately  re- 
auctioned  and  no  psnalty  will  be 
imposed.  No  other  licenses  will  be  put 
up  for  bid  until  a  bid  confirmation  form 
is  signed  by  a  high  bidder  on  the 
previous  license.*"  As  with  sequential 
oral  auctioiu.  if  a  high  bidder  signs  a 
bid  confirmation  form  but  subsequ«mtly 


'"If  we  use  single  combined  biddirig,  dusci ibwd 
suprn,  no  other  licenses  will  ba  put  up  for  bid  until 
a  bid  conflrmallon  form  is  signed  for  each  licerMC 
put  up  for  bid  together  ia  a  combtoed  auctiotk 

*«See -17  CFR  SS 12104  and  1.210ft 

"'  See  aistt  n.  ."iS,  iupea. 
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fails  to  submit  the  20  percent  down 
payment  or  otherwise  defaults,  the 
standard  default  penalties  (described 
supra)  will  apply. 

VI.  Regulatory  Safeguards 

A.  Transfer  Disclosure  Requirements 

88.  In  Section  309(j),  Congress 
directed  the  Commission  to  "require 
such  transfer  disclosures  and  anti- 
triafficking  restrictions  and  payment 
schedules  as  may  be  necessary  to 
prevent  unjust  enrichment  as  a  result  of 
the  methods  employed  to  issue  licenses 
and  permits."  47  U.S.C.  §  309(j)(4)(E).  In 
the  Second  Report  and  Order,  the 
Commission  adopted  safeguards 
designed  to  ensure  that  the 
requirements  of  Section  309(j)C4)(E)  are 
satisfied.  See  Second  Report  and  Order 
at  11  210-226  and  258-265. 

89.  In  the  Second  Report  and  Order 
(at  1  214),  we  stated  our  belief  that  it  is 
important  to  monitor  transfers  of 
licenses  awarded  by  competitive 
bidding  in  order  to  accumulate  the  data 
necessary  to  evaluate  our  auction 
designs  and  to  judge  whether  "licenses 
[have  been]  issued  for  bids  that  fall 
short  of  the  true  market  value  of  the 
license."  H.R.  Rep.  No.  103-111  at  257. 
Therefore,  we  imposed  a  transfer 
disclosure  requirement  on  licenses 
obtained  through  the  competitive 
bidding  process,  whether  by  a 
designated  entity  or  not.  See  47  CFR 

§  1.2111(a).  We  believe  that  the  transfer 
disclosure  requirements  contained  in 
Section  1.2111(a)  of  the  Commission's 
Rules  should  apply  to  all  broadband 
PCS  licenses  obtained  through  the 
competitive  bidding  process.  Generally, 
licensees  transferring  their  licenses 
within  three  years  after  the  initial 
license  grant  will  be  required  to  file, 
together  with  their  transfer  applications, 
the  associated  contracts  for  sale,  option 
agreemients,  management  agreements, 
and  all  other  documents  disclosing  the 
total  consideration  received  in  return  for 
the  transfer  of  its  license.  As  we 
indicated  in  the  Second  Report  and 
Order,  we  will  give  particular  scrutiny 
to  auction  winners  who  have  not  yet 
begun  commercial  service  and  who  seek 
approval  for  a  transfer  of  control  or 
assignment  of  their  licenses  within  three 
years  after  the  initial  license  grant,  in 
order  to  determine  if  any  unforeseen 
problems  relating  to  unjust  enrichment 
have  arisen  outside  the  designated 
entity  context.  See  Second  Report  and 
Order  at  1214." 


B.  Performance  Requirements 

90.  The  Budget  Act  requires  the 
Commission  to  "include  performance 
requirements,  such  as  appropriate 
deadlines  and  penalties  for  performance 
failures,  to  ensure  prompt  delivery  of 
service  to  rural  areas,  to  prevent 
stockpiling  or  warehousing  of  spectrum 
by  licensees  or  permittees,  and  to 
promote  investinent  in  and  rapid 
deployment  of  new  technologies  and 
services."  ^^  in  the  Second  Report  and 
Order  we  decided  that  it  was 
unnecessary  and  undesirable  to  impose 
additional  performance  requirements, 
beyond  those  already  provided  in  the 
service  rules,  for  all  auctionable 
services.  The  broadband  PCS  service 
rules  already  contain  specific 
performance  requirements,  such  as  the 
requirement  to  construct  within  a 
specified  period  of  time.  See,  e.g.,  47 
CFR  §  24.203.  Failure  to  satisfy  these 
construction  requirements  will  result  in 
forfeiture  of  the  license.  Accordingly, 
we  do  not  see  the  need  to  adopt  any 
additional  performance  requirements  in 
this  Report  and  Order. 

C.  Rules  Prohibiting  Collusion 

91.  In  the  Second  Report  and  Order. 
we  adopted  a  special  rule  prohibiting 
collusive  conduct  in  the  context  of 
competitive  bidding.  See  47  CFR 

§  1.2105(c).  We  referred  to  the  Notice, 
wherein  we  indicated  our  belief  that 
such  a  rule  would  serve  the  objectives 
of  the  Budget  Act  by  preventing  parties, 
especially  the  largest  firms,  from 
agreeing  in  advance  to  bidding  strategies 
that  divide  the  market  according  to  their 
strategic  interests  and  disadvantage 
other  bidders.  See  Second  Report  and 
Order  at  1 221.  We  believe  that  this  rule 
is  nowhere  more  necessary  than  with 
respect  to  broadband  PCS  auctions, 
where  we  expect  bidder  interest  to  be 
high  and  tlie  incentives  to  collude  to  be 
great.  Thus,  Section  1.2105(c)  will  apply 
to  broadband  PCS  auctions.  This  rule 
provides  tliat  from  the  time  the  short- 
form  applications  are  filed  until  the 
winning  bidder  has  made  its  required 
down  payment,  all  bidders  will  be 
prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
bidders,  imless  such  bidders  are 
members  of  a  bidding  consortium  or 
other  joint  bidding  arrangement 
identified  on  the  bidder's  short-form 
application.  In  addition,  as  discussed  in 
Section  IV,  supra,  bidders  will  be 


^2  We  note  that  these  transfer  disclosure 
provisions  are  in  addilion  to  the  limitations  on 
transfers  that  we  have  adopted  in  the  Broadband 
PCS  Reconsideration  Order  (with  respect  to 
•  spectrum  disaggregation)  or  elsewhere  in  this  Order 


(with  respect  to  transfers  of  licenses  in  the 
entrepreneurs'  block). 

"' See  Section  309(j)(4)(B)  of  the  Communications 
Act.  as  amended. 


required  by  Section  1.2105(a)(2)  of  the 
Commission's  Rules  to  identify  on  their 
Form  175  applications  all  parties  with 
whom  they  have  entered  into  any 
consortium  arrangements,  joint 
ventures,  partnerships  or  other 
agreements  or  understandings  which 
relate  to  the  competitive  bidding 
process.  Bidders  will  also  be  required  to 
certify  that  they  have  not  entered  and 
will  not  enter  into  any  explicit  or 
impUcit  agreements,  arrangements  or 
understandings  with  any  parties,  other 
than  those  identified,  regarding  the 
amount  of  their  bid,  bidding  strategies 
or  the  particular  properties  on  which 
they  wrill  or  will  not  bid. 

92.  Winning  bidders  in  broadband 
PCS  auctions  will  also  be  subject  to 
Section  1.2107  of  the  Commission's 
Rules,  which  among  other  things 
requires  each  winning  bidder  to  attach 
as  an  exhibit  to  the  Form  401  long-form 
application  a  detailed  explanation  of  the 
terms  and  conditions  and  parties 
involved  in  any  bidding  consortium, 
joint  venture,  partnership,  or  other 
agreement  or  arrangement  they  had 
entered  into  relating  to  the  competitive 
bidding  process  prior  to  the  close  of 
bidding.  All  such  arrangements  must 
have  been  entered  into  prior  to  the  filing 
of  short-form  applications.  In  addition, 
where  specific  instances  of  collusion  in 
the  competitive  bidding  process  are 
alleged  during  the  petition  to  deny 
process,  the  Commission  may  conduct 
an  investigation  or  refer  such 
complaints  to  the  United  States 
Department  of  Justice  for  investigation. 
Bidders  who  are  found  to  have  violated 
the  antitrust  laws  or  the  Commission's 
rules  in  connection  with  participation 
in  the  auction  process  may  be  subject  to 
forfeiture  of  their  down  payment  or 
tlieir  full  bid  amount  and  revocation  of 
their  !icense(sl.  and  they  may  be 
prohibited  from  participating  in  future 
auctions. 

VII.  Treatment  of  Designated  Entities 

A.  Ox'en'iew  and  Objectives 

93.  Congress  mandated  that  the 
Commission  "ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women  are  given 
the  opportunity  to  participate  in  the 
provision  of  spectrum-based  services." 
47  U.S.C.  §  309(j)(4)(D).  To  achieve  this 
goal,  the  statute  requires  the 
Commission  to  "consider  the  use  of  tax 
certificates,  bidding  preferences,  and 
other  procedures."  Thus,  while 
providing  that  we  charge  for  licenses. 
Congress  has  ordered  that  the 
Commission  design  its  auction 
procedures  to  ensure  that  designated 
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entities  have  opportiinities  to  obtain 
licenses  and  provide  service.  For  that 
purpose,  the  law  doe  s  not  mandate  the 
use  of  any  particular  procedure,  but  it 
specifically  approves  the  use  of  "tax 
certificates,  bidding  treferences,  and 
other  procedures."  T  le  use  of  any  such 
procedure  is,  in  our  ^  ievw,  mandated 
where  necessary  to  a  :hieve  Congress's 
objective  of  ensuring  that  designated 
entities  have  the  opp  artunity  to 
participate  in  broadfa  ind  PCS. 

94.  In  addition  to  t  lis  mandate,  the 
statute  sets  forth  van  jus  congressional 
objectives.  For  exam  ile,  it  provides  that 
in  establishing  eligib  lity  criteria  and 
bidding  metfaodologi  ss  the  Commission 
shall  "promotlej  ecoi  lomic  opportunity 
and  competibon  and  enstrrfe)  that  new 
and  innovative  techn  slogies  are  readily 
accessible  to  the  Anu  rican  people  by 
avoiding  excessive  c(  ncentration  of 
licenses  and  by  disse  ninating  licenses 
among  a  wide  varietj  of  applicants, 
including  small  busii  esses,  rural 
telephone  companies ,  and  businesses 
owned  by  members  o  '  minority  groups 
and  women."  47  U.S  C.  §  309())(3)(BJ; 
see  also  id.  §  309(j)(4  (C)  Requiring  the 
Commission  when  pi  ascribing  area 
designations  and  ban  Iwidth 
assignments,  to  prom  jte  "economic 
opportunity  for  a  wic  b  variety  of 
applicants,  including  small  businesse.s, 
rural  telephone  comp  mies,  and 
businesses  owned  by  members  of 
minority  groups  and  vomen).^''  Further, 
Section  309(j)|4)(A)  pro\ides  that  to 
promote  the  statute's  objectives  the 
Commission  shall  "cc  nsider  alternative 
payment  schedules  ai  d  methods  of 
calculation,  includinj  lump  sums  or 
guaranteed  installmei  t  payments,  with 
or  without  royalty  pa  ments,  or  other 
schedules  or  methods  •  •   •  and 
combinations  of  such  schedules  and 
methods." 

95.  To  satisfy  these  statutory 
mandates  and  objecti'  es,  we  established 
in  the  Strcond  Report  ind  Order 
eligibility  "jiteria  and  general  rales  that 
would  govern  the  spe  rial  measures  for 
small  businesses,  runi  I  telephone 
companies,  and  busir  ?sses  own^d  by 
members  of  minority  joups  and 
women.  We  also  iden  if>ed  several 
measures,  including  i  istallment 
payments,  spectrum  s  *t-asjdes,  bidding 
credits  and  tax  certifii  ates,  that  we 
could  choose  from  in  establishing  rules 
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for  auctionable  ^)ectnnn-faased  services. 
We  stated  that  we  would  decide 
whether  and  how  to  use  these  special 
provisions,  or  others,  when  we 
developed  specific  competitive  bidding 
rules  for  particular  services.  In  addition, 
we  set  forth  rules  designed  to  prevent 
unjust  enrichment  by  designated 
entities  who  transfer  ownership  in 
licenses  obtained  through  the  use  of 
these  special  measures  or  who 
otherwise  lose  their  designated  entity 
status. 

96.  We  intend  in  the  new  broadband 
personal  communications  service  to 
meet  fully  the  statutory  mandate  of 
Section  309(j)l4)P),  as  well  as  the 
objectives  of  promoting  eccjomic 
opportunity  and  competition,  of 
avoiding  excessive  concentration  of 
licenses,  ai>d  of  ensuring  access  to  new 
and  innovative  technologies  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  sn^I 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  As 
explained  more  fully  in  this  Order,  in 
some  respects  it  is  necessary  to  do  more 
to  ensure  that  businesses  owned  by 
members  of  minority  groups  and  women 
have  a  meaningful  opportunity  to 
particif)ate  in  the  provision  of  personal 
commimications  services  than  is   - 
necessary  to  ensure  participation  by 
other  designated  entities.  In  particular, 
we  have  concluded  that  steps  such  as 
adoption  of  bidding  credits,  tax 
certificates,  alternate  payment  plans  and 
relaxed  attribution  rules,  must  be  taken 
to  encourage  investment  in  minority 
and  women-owned  businesses.  These 
special  provisions  are  tailored  to 
address  the  major  problem  facing 
minorities  and  women  desiring  to  offer 
PCS — lack  of  access  to  capital. 
Moreover,  because  broadband  PCS 
licenses  in  many  cases  are  expected  to 
be  auctioned  for  large  sums  of  money  in 
the  competitive  bidding  process,  and 
because  buildout  costs  axe  likely  to  be 
high,  it  is  nece.ssary  to  do  more  to 
ensure  that  designated  entities  have  the 
opportunity  to  participate  in  broadband 
PCS  than  is  necessary  in  other,  less 
costly  spectrum- based  services.  In  our 
view,  these  steps  and  the  others  we 
adopt  are  required  to  fulfill  Congress' 
mandate  that  designated  entities  have 
the  opportunity  to  participate  in  the 
provision  of  PCS.  The  measures  we 
adopt  today  will  also  increase  the 
likelihood  that  designated  entities  who 
win  licenses  in  the  auctions  become 
strong  competitors  in  the  provision  of 
broadband  PCS  service. 

97.  In  instructing  the'Corftraission  to 
ensure  the  opportunity  for  designated 
entities  to  participate  in  auctions  and 


spectrtim-based  services,  Congress  was 
well  awrare  of  the  dilBcuhies  these 
groups  encounter  in  accessing  capital. 
Indeed,  less  than  two  years  ^o. 
Congress  made  ^>ecific  findings  in  the 
Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992, 
that  "small  business  concerns,  which 
represent  higher  degrees  of  risk  in 
financial  markets  than  do  laige 
businesses,  are  experiencing  increased 
difficulties  in  obtaining  credit."  •»* 
Because  of  these  problems.  Congress 
resolved  to  consider  carefully  legislation 
and  regulations  "to  ensure'that  small 
business  concerns  are  not  negatively 
impacted"  and  to  give  priority  to 
passage  of  "legislation  and  regulations 
that  enhance  the  viability  of  small 
business  concerns."** 

98.  Congress  also  recognized  that 
these  fimding  problems  are  even  more 
severe  for  minority  and  women-owned 
businesses,  who  face  discrimination  in 
the  private  lending  market.  For 
example.  Congress  explicitly  found  that 
businesses  owned  by  minorities  and 
women  have  particular  difficulties  in 
obtaining  capital  and  that  problems 
encountered  by  minorities  in  this  regard 
are  "extraordinary."*'  A  number  of 
studies  also  amply  support  the  existence 
of  widespread  discrimination  against 
minorities  in  lendii^  practices.  In 
October  1992,  the  year  prior  to  pas.sage 
of  the  aucti(»  law,  the  Federal  Reserve 
Bank  of  Boston  released  an  important 
and  highly-publicized  study 
demonstrating  that  a  black  or  Hispanic 
applicant  in  the  Boston  area  is  roughly 
60  percent  more  likely  to  be  denied  a 
mortgage  loan  than  a  similarly  situated 
white  applicant.^  The  researchers 
measured  every  variable  mentioned  as 
important  in  numerous  conversations 
with  lenders,  underwriters,  and 
examiners  and  found  that  minority 
applicants  are  more  likely  to  be  denied 
mortgages  even  where  they  have  the 
same  obligation  ratios,  credit  history, 
loan  to  value  and  property 
characteristics  as  white  applicants.  The 
lending  discrimination  that  occurs,  the 
study  found,  does  not  involve  the 
application  of  specific  rules,  but  instead 
occurs  where  discretionary  decisions 
are  made.  Based  on  the  Boston  study,  it 
is  reasonable  (o  expect  that  race  would 
affect  business  loans  that  are  based  on 
more  subjective  criteria  to  an  even 
greater  extent  than  the  mortgage  loan 


"^Siniill  Business  Credit  and  Business 
Opportuniiy  Enhancement  Act  of  1992,  Setilon 
331(a)(3).  Pub.  Law  102-366.  Sept.  4,  190Z 

**  W..  Section  331(b)(2),  (3). 

"' W.  Section.^  1t2(4j.  33I(«X4». 

•»  Mortgaije  Lending  in  Boston:  fnferprering 
HMD.A  Data.  Federal  Reserve  Bonk  of  Boston, 
Working  Paper  92-7  (October  1992). 


process,  which  uses  more  standard 
rules. 

99.  Importantly,  the  Boston  study  also 
found  that,  because  most  loan 
applicants  have  some  negative" 
attributes,  most  loan  denials  will  appear 
legitimate  by  some  objective  standard. 
Accordingly,  the  study  stated,  the 
lending  discrimination  that  occurs  is 
very  difficult  to  document  at  the 
institution  level,  so  legal  remedies  may 
be  largely  ineffective.  Indeed,  Congress 
had  already-attempted  to  address 
discriminatory  lending  practices 
through  laws  that  bar  discrimination  in 
lending,  such  as  the  Equal  Credit 
Opportunity  Act,  enacted  in  1974  and 
amended  many  times  since  then. 
Congress,  therefore,  could  reasonably 
assume,  based  on  the  Boston  study,  and 
its  legislative  experience  regarding 
discriminatory  lending  practices,  that 
minority  applicants  for  licenses  issued 
in  spectriun  auctions  would  face 
substantial  (albeit  subtle)  barriers  to 
obtaining  financing  Any  legal  remedies, 
even  if  effective,  would,  moreover,  come 
too  late  to  ensure  that  minorities  are 
able  to  participate  in  spectrum  auctions 
and  obtain  licenses. 

100.  Similar  evidence  presented  in 
testimony  before  the  Hou.se  Minority 
Enterprise  Subcommittee  on  May  20, 
1994  indicates  that  African  American 
business  borrowers  have  difficulty 
raising  capital  mainly  because  they  have 
less  equity  to  invest,  they  receive  fewer 
loan  dollars  per  dollar  of  equity 
investment,  and  they  are  less  likely  to 
have  alternate  loan  sources,  such  as 
affluent  family  or  frifends.  Assuming  two 
hypothetical  college  educated, 
similarly-situated  male  entrepreneurs, 
one  black,  one  white,  the  testimony 
indicated  that  the  white  candidate 
would  have  access  to  $1.85  in  bank 
loans  for  each  dollar  of  owner  equity 
invested,  while  the  black  candidate 
would  have  access  to  only  $1.16. 
According  to  the  testimony,  the 
problems  associated  with  lower  incomes 
and  inteigenerational  wealth,  as  well  as 
the  discriminatory  treatment  minoftties 
receive  from  financial  institutions,  make 
it  much  more  likely  that  minorities  will 
be  shut  out  of  capital  intensive 
ii^dustries.  such  as  telecommunications. 
This  testimony  also  noted  that  African 
American  representation  in 
communications  is  so  low  that  it  was 
not  possible  to  generate  meaningful 
summary  statistics  on 
underrepresentation.'*^ 


''''Te5tin:iony  of  Dr.  Timothy  Bates.  Visiting 
fellow.  The  Woodrow  Wilson  Center,  before  the 
( l.S.  House  of  Representatives  Committee  on  Small 
Business.  Subcommittee  on  Minqrity  Enterprise, 
liTidnce,  and  Urban  Development  (House  Minority 
i  nierprise  Subcommittee).  May  20,  1994. 


101.  The  inabihty  to  access  capital  is 
also  a  major  impediment  to  the 
successful  participation  of  women  in 
broadband  PCS  auctions.  In  enacting  the 
Women's  Business  Ownership  Act  in 
1988,  Congress  made  findings  that 
women,  as  a  group,  are  subject  to 
discrimination  that  adversely  affects 
their  ability  to  raise  or  secure  capital.^" 
As  AWRT  documents,  these 
discriminatory  barriers  still  exist  today 
Indeed.  AWRT  reports  that  while 
venture  capital  is  an  important  source  of 
funding  for  telecommunications 
companies,  women-owned  companies 
received  only  approximately  one 
percent  of  the  S3  biUion  invested  by 
institutional  venture  capitalists  in  1993. 
Citing  a  1992  National  Women's 
Business  Council  report,  AWRT  further 
argues  that  even  successfiil  women- 
owTied  companies  did  not  overcome 
these  financing  obstacles  after  they  had 
reached  a  level  of  hinding  and 
profitability  adequate  for  most  other 
businesses.^^ 

102.  A  study  prepared  in  1993  by  the 
National  Foundation  for  Women 
Business  Owners  (NFWBO)  further 
illustrates  the  barriers  faced  by  women- 
owned  businesses.  For  example,  it  finds 
that  women-owned  firms  are  22  percent 
more  likely  to  report  problems  dealing 
with  their  banks  than  are  businesses  at 
large.  In  addition,  the  NFWBO  study 
finds  that  the  laigest  single  type  of 
short-term  financing  used  by  women 
business  owners  is  credit  caiids  and  that 
over  half  of  women-owned  firms  use 
credit  cards  for  such  purposes,  as 
compared  to  18  percent  of  all  small  to 
medium-sized  businesses,  which 
generally  use  bank  loans  and  vendor 
credit  for  short-term  credit  needs.  With 
regard  to  long-term  financing,  the  study 
states  that  a  greater  proportion  of 
women-owned  firms  are  turning,  or  are 
forced  to  turn,  to  private  sources,  and  to 
a  wider  variety  of  sources,  to  fulfill  their 
needs.  Based  on  these  findings,  the 
NFWBO  study  concludes  that  removal 
of  financial  barriers  would  encourage 
stronger  growth  among  women-owned 
businesses,  resulting  in  much  greater 
growth  throughout  the  economy.^^ 

103.  If  we  are  to  meet  the 
congressional  goals  of  promoting 


-"Pub.  L.  J0O-533(19«a).  In  1991.  Congress 
enacted  the  Women's  Business  Development  Act  of 
1991  to  further  assist  the  development  of  small 
businesses  owned  by  women.  See  Pub.  L  102-191 
(199U. 

"  Spe  Letter  of  AWRT  lo  the  Honorable  Kweisi 
Mfume.  Chairman.  House  Minority  Enterprise 
Subcommittee,  June  1. 1994. 

'^  See  The  National  Foundation  for  Women 
Business  Owners.  Financing  the  Business.  A  Report 
on  Financial  bsues  ftoai  the  1992  Biennial 
Membership  Survey  of  Women  Business  Owners. 
October  1993. 


economic  opportimity  and  competition 
by  disseminating  Ucenses  among  a  wide 
variety  of  providers,  we  must  find  ways 
to  counteract  these  barriers  to  entry. 
Over  the  years,  both  Congress  and  the 
Commission  have  tried  various  methods 
to  enhance  access  to  the  broadcast  and 
cable  industries  by  minorities  and 
women.  For  example,  in  the  late  1960s, 
the  FCC  began  to  promote 
nondiscriminatory  employment  policies 
by  broadcast  licensees.  These  equal 
employment  opportunity  efforts  have 
taken  the  form  of  Commission  rules  and 
policies  that  require  Ucensees  not  to 
discriminate,  to  report  hiring  and 
promotion  statistics,  and  to  implement 
affirmative  action  programs. '^^  The 
Commission  also  has  adopted  similar 
equal  employment  rules  for  licensees  in 
the  common  carrier,  public  mobile,  and 
international  fixed  public  radio 
communication  services,^*  as  well  for 
cable  operators.^*  The  cable  EEO  rules 
were  recently  revised  as  part  of  the 
implementation  of  the  Cable  Act  of 
1992,  and  they  now  apply  lo  cable 
entities,  satellite  master  antenna 
television  operators  serving  50  or  more 
subscribers  and  any  multichannel  video 
programming  distributor. ^^ 

104.  A  decade  after  it  first  addressed 
discriminatory  hiring  practices,  the 
Commission  began  to  look  into  the 
serious  underrepresentation  of 
minorities  among  owners  of  broadcast 
stations.  Recognizing  that  it  could  play 
an  important  role  in  alleviating  this 
problem  through  the  licensing  process, 
the  Commission  adopted  its  tax 
certificate  and  distress  sale  policies  in 
1978  to  encourage  minority  ownership 
of  broadcast  facilities.^^  It  noted  that  full 
minority  participation  in  the  owTiership 
and  management  of  broadcast  facilities 
would  result  in  a  more  diverse  selection 
TDf  programming  and  would  inevitably 
enhance  the  diversity  of  control  of  a 


'M7  CFR  §  73.2080  (broadcasters  must 
"establish,  paintain.  and  carr>'  out  a  positive 
continuing  program  of  specific  practices  designed 
to  ensure  equal  opportunity  in  every  aspect  of  the 
station's  employment  policy  and  practice").   . 

"••47  CFR  S§  21.307.  22.307.  23  55 

"47  CFRS§  76.71-76.79 

"•  See  47  use.  §  554.  In  addition,  the 
Commission  has  proposed  adopting  EEO 
requirements  for  ail  CMRS  licensees,  including  PCS 
licensees.  Regulatory  Treatment  of  Mobile  Serx-ices. 
Further  Notice  of  Proposed  Rule  Making,  ON 
Docket  93-252.  PCC  94-100,  59  FR  28042.  Mav  31 . 
1994. 

'"See Commission  Policy  Regarding  the 
Advancement  of  Minority  Owmership  in 
Broadcasting.  92  FCC  2d  849  (1982)  (1982  P-licy 
Statement):  see  also  Statement  of  Policy  on 
Minority  Ownership  of  Broadcasting  Facilitiec,  68 
FCC  2d  979  (1978)  (1978  Policy  Statement). 
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each  fiscal  year  thereafter,  Congress 
attached  a  provision  to  the  FCC 
appropriations  legislation,  which 
precluded  the  Commission  from 
spending  any  appropriated  funds  to 
examine  or  change  its  minority 
broadcast  preference  policies.''^ 

107.  These  efforts  have  met  with 
limited  success.  The  record  shows  that 
women  and  minorities  have  not  gained 
substantial  ownership  representation  in 
either  the  broadcast  or  non-broadcast 
telecommunications  industries.  For 
example,  a  1993  report  conducted  by 
the  National  Telecommunications  and 
Information  Administration's  (NTIA) 
Minority  Telecommunications 
Development  Program  shows  that,  as  of 
August  1993,  only  2.7  percent  of 
commercial  broadcast  stations  were 
owned  by  minorities.  Another  studv 
commissioned  by  the  Commerce 
Department's  Minority  Business 
Development  Agency  in  1991  found  that 
only  one  half  of  one  percent  of  the 
telecommunications  firms  in  the 
country  were  minority  owTied.  The 
study  also  identified  only  15  minority 
cable  operators  and  11  minority  firms 
engaged  in  the  delivery  of  cellular, 
specialized  mobile  radio,  radio  paging 
or  messaging  services  in  the  United 
States.ss  And,  according  to  the  last 
available  U.S.  Census,  only  24  percent 
of  the  communications  firms  in  the 
country  were  owned  by  women,  and 
these  women-owned  firms  generated 
only  appro.ximately  8.7  percent  of  the 
revenues  earned  by  communicstions 
companies. 8-»  When  companies  without 
paid  employees  are  removed  from  the 
equation,  firms  with  women  owners 
represent  only  14.5  percent  of  the 
communications  companies  in  the 
country."'^  One  result  of  these  low 
numbers  is  that  there  are  verv  few 


"-Sf*- Continuing  App.-oprialions  Act  for  Fiscal 
Year  1988,  Pub.  L.  100-102,  101  Stat.  1329-31; 
Departmenls  of  Commerce.  Justice,  and  State,  the 
ludiciary.  and  Related  -Agencies  Appropriations  Act 
of  1994.  Pub  L   103-121.  107  Slat.  1167. 

"'See Testimony  of  Larry  Irving.  Assistant 
-Swretary  for  Communications  and  Information. 
U.S.  Department  of  Commerce,  before  the  House 
.Minority  Enterprise  Subcommitlee,  Mav  20,  1994. 
In  his  testimony  at  this  same  hearing.  FCC 
Chairman  Reed  Htindt  cited  some  of  these  statistics 
and  noted  that  in  light  of  this  serious 
underrepresentation.  there  remains  "a  fundamental 
obligation  for  both  Congress  and  the  FCC  to 
examine  new  and  creative  ways  to  ensure  minority 
■opportunity."  Testimony  of  Reed  E.  Hundl. 
Chairman.  Federal  Communications  Commission.  ■ 
before  the  House  Minority  Enterprise 
Subcommittee.  May  20.  1994. 

"■•Spe  Women-Owned  Businesses.  1987 
Economic  Censuses.  U.S.  Department  of  Commeice. 
issued  August  1990,  at  7,  147.  The  census  data 
includes  partnerships,  and  subchapter  S 
corporations.  We  have  no  statistics  regarding 
women  representation  among  owners  of  larger 
comm  unications  companies. 
"-■Id. 


minority  or  women-owned  businesses 
that  bring  experience  or  infrastructure  to 
PCS.  They  thus  face  an  additional 
barrier  relative  to  many  existing  service 
providers. 

108.  Small  businesses  also  have  not 
become  major  participants  in  the 
telecommunications  industry.  For 
instance,  one  commenter  asserts  that  ten 
large  companies — six  Regional  Bell 
Operating  Companies  (RBOCs), 
AirTouch  (formerly  owned  by  Pacific 
Telesis),  McCaw,  GTE  and  Sprint- 
control  nearly  86  percent  of  the  cellular 
industry.  This  commenter  further 
contends  that  nine  of  these  ten 
companies  control  95  percent  of  the 
cellular  licenses  and  population  in  the 
50  BTAs  that  have  one  million  or  mof'e 
people. 86 

109.  Congress  directed  the 
Commission  to  ensure  that,  together 
with  other  designated  entities,  rural 
telephone  companies  have  thp 
opportunity  to  participate  in  the 
provision  of  PCS.  Rural  areas,  because 
of  their  more  dispersed  populations, 
tend  to  be  less  profitable  to  serve  than 
more  densely  populated  urban  areas. 
Therefore,  service  to  these  areas  may  not 
be  a  priority  for  many  PCS  licensees. 
Rural  telephone  companies,  however, 
are  well  positioned  because  of  their 
existing  infrastructure  to  serve  these 
areas  profitably.  We,  therefore,  have 
adopted  special  provisions  to  encourage 
their  participation,  increasing  the 
likelihood  of  rapid  introduction  of 
service  to  rural  areas. 

110.  In  the  new  auction  law,  Congress 
directed  the  Commission  to  remedy  this 
serious  imbalance  in  the  participation 
by  certain  groups,  especially  minorities 
and  women.  The  record  indicates  that, 
in  the  absence  of  meaningful  efforts  to 
assist  designated  entities,  there  would 
be  good  reason  to  think  that 
participation  by  these  groups, 
particularly  businesses  owned  by 
women  and  minorities,  would  continue 
to  be  severely  limited.  Indeed,  the 
auction  law  itself  envisions  a  process 
that  requires  payment  of  funds  to 
acquire  an  initial  license,  unlike 
existing  licensing  methods  such  as 
comparative  hearings  or  lotteries.  It  is 
therefore  possible  that  participation  by 
those  with  limited  access  to  capital 
could  be  further  diminished  by 
operation  of  the  statute,  absent 
affirmative  provisions  to  create 
competitive  opportunity  for  designated 
entities.  The  measures  we  adopt  in  this 
Fifth  Report  and  Order  thus  will  carry 
out  Congress's  directive  to  provide 
meaningful  opportunities  for  small 


»''E.v  parte  filing  of  DCR  Comipunicalions,  .Mi.y 
31.1994. 
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entities,  rural  telephone  companies,  and 
businesses  owned  by  women  and 
minorities  fo  provide  broadband  PCS 
services.  The  rules  also  are  expressly 
designed  to  address  the  funding 
problem?  that  face  these  groups  and  that 
are  their  principal  barriers  to  entry. 

111.  We  also  intend  that  designated 
entities  who  win  licenses  have  the 
opportunity  to  become  strong 
competitors  in  this  service.  While  the 
new  broadband  PCS  service  presents 
tremendous  opportunities  for 
designated  entities  to  participate  in  the 
provision  of  the  next  generation  of 
innovative  wireless  mobile 
telecommunications  services,  it  is 
expected  to  be  a  highly  competitive 
service,  and  the  estimated  costs  of 
acquiring  a  Ucense  and  constructing 
facilities  are  substantial.  In  the 
Broadband  PCS  Reconsideration  Order, 
which  was  adopted  June  9. 1994.  we 
took  specific  steps  to  assist  designated 
entities  to  become  viable  competitors  in 
the  provision  of  broadband  PCS.  For 
example,  we  modified  the  PCS  spectrum 
allocation  plan  by  shifting  all  channels 
blocks  to  a  contiguous  lower  segment  of 
the  "emerging  technologies  band"  in 
part  to  bolster  the  ability  of  designated 
entities  to  obtain  more  competitively 
viable  licenses.  In  addition,  we  relaxed 
some  of  the  ownership  and  attribution 
rules  with  respect  to  cellular  operators' 
participation  in  PCS  to  foster 
investment  in  designated  entity 
ventures,^^  and  we  also  relaxed  the 
PCS/cellular  cross-ownership  rule  for 
designated  entities  with  cellular 
holdings  to  allow  them  to  further 
expand  their  opportunities  in 


broadband  PCS."^  Further,  we  took  steps 
that  will  result  in  lower  capital  costs  for 
designated  entities  that  obtain  PCS 
licenses,  including  adoption  of  a  band 
plan  that  will  reduce  the  costs  of 
clearing  the  PCS  spectrum  of  incumbent 
microwave  users  as  well  as  relaxing  the 
construction  requirements. 

112.  The  measures  we  establish  today 
to  encourage  the  entry  of  designated 
entities  also  are  designed  to  promote 
strong,  long-term  fcona //de  competitors. 
For  example,  we  have  revised  the 
definition  of  a  small  business  set  forth 
in  the  Second  Report  and  Order  to 
include  entities  with  up  to  $40  miUion 
in  gross  revenues,  and  we  will  allow 
these  small  businesses  to  pool  their 
resources  and  form  consortia  to  bid  in 
the  entrepreneurs'  blocks.  We  also  adopt 
rules  that  allow  entrepreneurial 
businesses,  small  businesses,  and 
businesses  owned  by  women  and 
minorities  to  raise  capital  by  attracting 
passive  equity  investors.  At  the  same 
time,  we  have  designed  these  rules  to 
ensure  that  the  special  provisions 
adopted  for  such  businesses  accrue  to 
the  intended  beneficiaries. 

B.  Summary  of  Special  Pro\isions  for 
Designated  Entities 

113.  As  discussed  more  fully  below, 
many  commenters  in  this  proceeding 
believe  that  the  inability  of  designated 
entities  to  obtain  adequate  funding  has 
a  profoundly  adverse  effect  on  the 
potential  for  these  businesses  to  bid 
successfully  in  auctions  against  very 
large,  established  businesses.  Therefore, 
we  take  a  number  of  steps  in  this  Order 
to  help  address  this  imbalance. 


•  We  establish  two  "entrepreneurs' 
blocks"  (frequency  blocks  C  and  F)  in 
which  large  companies  (those  with  $125 
million  or  more  in  annual  gross 
revenues  or  $500  million  or  more  in 
total  assets)  will  be  prohibited  from 
bidding. 

•  Bidding  credits  will  be  granted  both 
to  small  businesses  and  to  businesses 
owned  by  women  and  minorities  in  the 
entrepreneurs'  blocks  to  provide  them 
with  a  better  opportunity  to  compete 
successfully  in  broadband  PCS  auctions. 

•  Certain  winning  bidders  in 
frequency  blocks  C  and  F  will  be 
permitted  to  pay  the  license  price  in 
installments,  and  the  interest  rate  and 
moratorium  on  principal  payments  will 
be  adjusted  to  assist  small  businesses 
and  women  and  minority-ovmed 
businesses. 

•  We  adopt  a  tax  certificate  program 
for  minority  and  women-owned 
businesses,  which  will  provide 
additional  assistance  in  their  efforts  to 
attract  equity  investors. 

•  Rural  telephone  companies  will  be 
allowed  to  obtain  broadband  PCS 
licenses  that  are  geographically 
partitioned  from  larger  PCS  service 
areas  to  provide  them  more  flexibility  to 
serve  rural  subscribers.^^ 

•  Bidders  in  the  entrepreneurs'  blocks 
will  be  required  to  pay  an  upfront 
payment  of  only  $0,015  per  MHz  per 
pop.  in  contrast  to  the  $0.02  per  MHz 
per  pop  required  in  the  other  blocks. 

114.  The  following  chart  highlights 
the  major  provisions  adopted  for 
businesses  bidding  in  the  entrepreneurs' 
blocks."" 


Bidding 

Tax  certifi- 

credits 

Installment  payments 

cates  for 

(percent) 

investors 

Entrepreneunal  8jsinesses  (S40  MN4-S125  MM  in  reve- 

0 

Interest  only  for  1  year;  rate  equal  to  1 0-year  Treasury 

No. 

nue  and  less  than  S500  MM  in  total  assets). 

note  plus  2.5%;  (for  businesses  witti  revenues  great- 
er than  S75  MM,  available  only  in  top  50  markets). 

Small  Businesses  (less  than  S40  MM  revenues) 

10 

Interest  only  for  2  years;  rate  equal  to  1 0-year  Treasury 
note  plus  2.5%. 

Ho   ' 

Businesses  Owned  by  Minorities  and/or  Women  (S40 

15 

Interest  only  for  3  years;  rate  equal  to  10-year  Treasury 

Yes. 

MM-S125  MM  in  revenues). 

note. 

Small  Businesses  Owned  by  Minorities  and/or  Women 

25 

Interest  only  for  5  years;  rate  equal  to  1 0-year  Treasury 

Yes. 

(less  ttian  S40  MM  revenues). 

note. 

■ 

"'  Broadband  PCS  Reconsideration  Order  at  ^  127. 

•^W.  at  11 125. 

"'In  a  Further  Notice  of  Proposed  Rule  Making 
in  this  docket,  we  will  seek  comment  on  whether 
.1  partitioning  option  for  small  businesses  or 
businesses  owned  by  women  or  minorities,  as 


suggested  by  some  of  the  commenters.  may  be 
appropriate.  In  that  Further  Notice,  we  also  will 
seek  comment  or  whether  the  Commission  should 
impose  a  restriction  on  the  assignment  or  transfer 
of  control  of  partitioned  licenses  by  rural  telephone 
companies  or  other  designated  entities  for  some 
period  of  time. 


™This  table  is  not  comprehensive  and  therefore 
it  does  not  present  all  the  provisions  established  for 
designated  entities,  especially  those  available 
outside  the  entrepreneurs'  blocks. 
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C.  Summary  ofElii  ibility  Requirements 
and  Definitions 


1.  Entrepreneurs' 
Business  Eligibility 

115.  The  followiig 
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to  bid  in  the 
to  qualify  as  a  sma  1 
addition,  they 
rules  we  will  use 
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discussed  in  the 
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praints  summarize 
regarding  eligibility 
blocks  and 
business.  In 
suminarize  the  attribution 
assess  whether  an 
1  he  various  financial 
details  are 
subsections  that  follow. 


entrep  reneurs' 
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Financial  Caps 

•  Entrepreneurs  Blocks:  To  bid  in  the 
entrepreneurs'  blows,  the  applicant, 
including  attributa  tie  investors  and 
affiliates,  must  cun  ulatively  have  less 
than  $125  million  ii  gross  revenues  and 
less  than  $500  mill  on  in  total  assets.  No 
individual  attribute  ble  investor  or 
affiliate  may  have  3 100  million  or  more 
in  personal  net  woi  th. 

•  Small  Businesi :  To  qualify  for 
special  measures  ac  corded  a  small 
business,  the  applicant,  including 
attributable  investo  s  and  affiliates, 
must  cumulatively  lave  less  than  $40 
million  in  gross  rev  jnues.  No  individual 
attributable  investo  •  or  affiliate  may 
have  $40  million  oij 
net  worth. 


Attribution  Rules 


•  Control  Group 
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c  )rt 


the  gross  revenues,  total  assets  and 
personal  net  worth  of  any  other  investgr 
are  not  considered  unless  the  investor 
holds  more  than  49.9  percent  of  the 
applicant's  passive  equity  (which,  for 
corporations,  includes  as  much  as  5 
percent  of  the  voting  stock). 

•  Affiliates.  The  gross  revenues, 
assets  and  personal  net  worth  of  outside 
interests  held  by  the  applicant  (and  the 
attributable  investors  in  the  applicant) 
are  counted  toward  the  financial  caps  if 
the  applicant  (or  the  attributable 
investors  in  the  applicant)  control  or 
have  power  to  control  the  outside 
interests  or  if  the  applicant  (or  the 
attributable  investors  in  the  applicant)  is 
under  the  control  of  the  outside 
interests.  The  financial  interests  of 
spouses  are  also  attributed  to  each  other. 

2.  Definition  of  Women  and/or 
Minority-Owned  Business 

116.  The  points  below  summarize  the 
two  structural  options  available  to  firms 
that  wish  to  qualify  for  the  special 
provisions  adopted  for  businesses 
owned  by  minorities  and  women.  These 
options  will  be  discussed  in  more  detail 
in  the  text  that  follows. 

50.1%  Equity  Option 

If  women  and/or  minority  principals 
control  the  applicant  and  own  at  least: 

•  50.1  percent  of  the  equity 

•  and  50.1  percent  of  the  voting  stock, 
in  the  case  of  corporations 

•  Then  any  other  investor  may  hold: 

•  not  more  than  49.9  percent  of  the 
passive  equity  (which,  for  corporations, 
includes  as  much  as  5  percent  of  the 
voting  stock). 

25%  Equity  Option 

If  women  and/or  minority  principals 
control  the  applicant  emd  own  at  least: 

•  25  percent  of  the  equity 

•  and  50.1  percent  of  the  voting  stock, 
in  the  case  of  corporations 

•  Then  any  other  investor  may  hold: 

•  less  than  25  percent  of  the  passive 
equity  (for  corporations,  any  other 
investor  also  may  hold  not  more  than  5 
percent  of  the  voting  stock). 

117.  We  also  have  imposed  numerous 
strict  requirements  to  deter  shams  and 
fronts  and  to  prevent  abuse  of  the 
incentives  for  designated  entities.  The 
Commission  intends  to  enforce 
vigorously  each  of  these  requirements. 
All  licensees  in  the  entrepreneurs' 
blocks  are  prohibited  from  voluntarily 
assigning  or  transferring  their  licenses 
for  three  years  after  grant  of  the 
application  and  for  the  next  two  years 
may  assign  or  transfer  licenses  only  to 
other  entities  that  satisfy  the  financial 
criteria  to  bid  in  the  entrepreneurs' 
blo<;ks.  Furthermore,  a  business  that 


seeks  to  acquire  a  license  from  an  entity 
paying  in  installments  during  the 
license  period  will  be  required,  as  a 
condition  of  the  grant,  to  pay  according 
to  the  installment  payment  terms  for 
which  it  qualifies,  unless  they  are  more 
favorable  in  which  case  the  existing 
terms  apply.  If  the  purchaser  is  not 
qualified  for  any  installment  payment 
plan,  we  will  require  payment  of  the 
unpaid  balance  in  full  before  the  sale 
will  be  approved.  We  also  adopt  rules 
to  ensure  that  the  value  of  the  bidding 
credit  is  returned  to  the  government  in 
the  event  of  a  transfer  of  control  or 
assigrunent  of  the  license  to  an  entity 
not  qualifying  for  bidding  credits  or  not 
qualifying  for  as  high  a  bidding  credit  as 
the  seller.  In  addition,  we  impose  a  one- 
year  holding  period  on  licenses  received 
through  the  benefit  of  a  tax  certificate. 
We  will  also  random  audits  to  ensure 
that  designated  entities  de  facto  and  de 
jure  control.  These  steps  and  our 
eligibility  and  affiliation  rules  will  help 
to  ensure  that  the  measures  we  adopt 
are  utilized  only  by  bona //de  eligible 
entities  and  to  deter  winning  bidders 
seeking  only  to  make  a  quick  profit  on 
the  sale  of  PCS  licenses.  Ultimately,  we 
believe  that  we  will  best  fulfill  our 
statutory  mandate  by  creating  powerful 
incentives  for  bona  fide  designated 
entities  to  attract  the  capital  necessary 
to  compete  both  in  auctions  for 
broadband  PCS  and  in  the  provision  of 
service,  and  be  requiring  a  strict  holding 
period  to  ensure  that  the  public  receives 
the  benefit  of  this  diverse  ownership. 

D.  The  Entrepreneurs'  Blocks 

118.  As  discussed  above,  because  the 
auction  process  itself  requires 
additional  expenditures  of  capital  to 
acquire  licenses,  this  new  licensing 
procedure  in  many  respects  holds  the 
potential  to  erect  an  additional  barrier  to 
entry  that  had  not  existed  even  under 
the  Act's  previous  licensing  methods, 
comparative  hearings  and  lotteries.  As 
reflected  in  the  House  Committee 
Report,  Congress  was  well  aware  of  thai 
possibility  and  wanted  to  ensure  that 
competitive  bidding  should  not  exclude 
smaller  entities  from  obtaining 
licenses.^'  The  inability  of  small 
businesses  and  businesses  owned  by 
women  and  minorities  to  obtain 
adequate  private  financing  creates  a 
serious  imbalance  between  these 
companies  and  large  businesses  in  their ' 
prospects  for  competing  successfully  in 
broadband  PCS  auctions. 

119.  In  addition,  commentcrs  contend 
that,  at  the  outset,  a  small  PCS  business 
and  a  large  local  exchange  carrier  would 
value  a  license  very  differently.  DCR 
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Communications,  for  example,  argues 
that  a  local  telephone  company  would 
have  much  lower  costs  of  construction 
and  operation  through  equipment 
volume  discounts,  existing  billing, 
accounting,  order  entry  and  processing, 
and  customer  service  systems. 
Furthermore,  DCR  contends,  the 
telephone  company  might  decide  to  use 
its  PCS  system  simply  as  an  adjunct  to 
a  cellular  system  it  owns  in  a  nearby 
market  and  market  wireless  handsets 
that  operate  in  both  frequencies.  DCR 
concludes  that  the  telephone  company 
could  justify  paying  the  higher  value  for 
the  license  because  it  has  more  ready 
access  to  capital.^^ 

120.  This  concern  is  echoed  by  a 
number  of  commenters.  NTIA  agrees 
that  capital  formation  is  a  major  barrier 
to  full  participation  by  small  and 
minority-owned  firms,  asserting  that 
capital-constrained  firms  are  likely  to 
assign  lower  values  to  PCS  licenses  than 
other  bidders  and  ar.e  therefore  less 
likely  to  obtain  licenses  in  an  open 
bidding  market. ^^  Another  party, 
Impulse  Telecommunications 
Corporation,  states  that  "giants"  can 
justify  huge  bids  because  they  have 
billions  of  dollars  of  capital  as  well  as 
an  existing  administrative,  billing, 
operating  and  marketing  infrastructure. 
In  addition.  Impulse  asserts  that  PCS 
licenses  are  likely  to  hold  strategic  value 
for  large  long  distance  and  local 
telephone  companies,  for  such  purposes 
as  critfcal  wireless  access.**  Similarly, 
Tri-State  Radio  Company  states  that  the 
allocation  of  substantial  amounts  of 
spectrum  to  services  such  as  broadband 
PCS  has  generated  extensive  industry 
expectation  and  speculation.  With  the 
financial  stakes  so  high,  Tri-State  argues 
that  designated  entities  will  have  little 
ability  to  bid  successfully  against 
"communications  behemoths  with 
almost  unlimited  financial 
resources."  95 

121.  We  agree  that  small  entities  stand 
little  chance  of  acquiring  licenses  in 


^'Ex  parte  filing  of  DCR  CommunicatioiTs,  May 
31,1994. 

»'  NTIA  Comments  at  26. 

'■♦Ex  parte  filing  of  Impulse  Telecommunications 
Corporation.  May  27. 1994. 

"Tri-State  Comments  at  11.  See  also  comments 
of  NAMTEC  (designated  entities  should  not  have  to 
compete  against  "more  entrenched  parties"), 
National  Rural  Telecom  Association  (the  only  way 
small  entities  can  have  real  opportunity  is  if  they 
do  not  have  to  bid  against  "extremely  'deep  pocket' 
applicants").  The  Smalj  Business  PCS  Association 
(it  will  not  be  possible  for  designated  entities  "to 
compete  in  an  auction  against  some  of  the  largest 
companies  and  wealthiest  individuals  in  the  United 
States").  [MP  (without  preferences  for  designated 
entities,  large  telecommunications  firms  will 
"monopolize"  the  auctions).  Minority  PCS 
Coalition  at  6.  Telephone  Association  of  Michigan 
at  &-10,  Iowa  Network  at  9,  AWRT  at  8.  Telephone 
Electronics  at  7-8,  Sloan  at  2. 


these  broadband  auctions  if  required  to 
bid  against  existing  large  companies, 
particularly  large  telephone,  cellular 
and  cable  television  companies.  If  one 
or  more  of  these  big  firms  targets  a 
market  for  strategic  reasons,  there  is 
ahnost  no  likelihood  that  it  could  be 
outbid  by  a  small  business.  In  the 
Notice,  we  proposed  that  one  means  to 
address  such  problems  would  be  to  set 
aside  specific  spectrum  blocks  in 
broadband  PCS  that  would  be  reserved 
for  bidding  purposes  to  the  designated 
entities.^  In  this  Order,  we  have 
decided  to  adopt  a  modification  of  this 
proposal,  which  should  greatly  enhance 
the  ability  of  all  designated  entities  to 
enter  auctions  and  bid  successfully  for 
broadband  PCS"  licenses.  Specifically, 
we  establish  two  entrepreneurs'  blocks, 
C  and  F,  in  which  eligibility  to  bid  is 
limited  to  entities  that,  together  with 
their  affiliates  and  certain  investors, 
have  gross  revenues  of  less  than  $125 
million  in  each  of  the  last  two  years  and 
total  assets  of  less  than  $500  million.  In 
addition,  we  will  prohibit  an  applicant 
from  bidding  in  these  blocks  if  any  one 
individual  investor  in  the  applicant  has 
$100  million  or  greater  in  personal  net 
worth.  Together  with  a  reduced  upfi-ont 
payment  requirement,  we  believe  this 
proposal  will  encourage  smaller  entities 
to  enter  the  auctions  for  broadband  PCS 
licenses  and  will  ensure  that 
"entrepreneurial"  businesses  are 
granted  nearly  half  of  all  the  broadband 
PCS  licenses  being  auctioned. 

122.  NTIA  strongly  supports  this 
measure,  arguing  that  it  "would  be  the 
most  direct  mechanism  for  preserving 
opportiuiities  for  small  companies  in  an 
auction  environment."  According  to 

.  NTIA,  reserving  two  entrepreneurs' 
blocks  helps  significantly  in  satisfying 
the  congressional  directive  that 
competitive  bidding  not  result  in  an 
increase  in  concentration  in  the 
telecommunications  industries. ^^ 
Similarly,  Columbia  PCS  contends  that 
establishment  of  entrepreneurs'  blocks 
"provides  a  good  balance  between 
Congress's  clear  mandate  to  provide 
opportunities  for  designated  entities  and 
avoid  undue  concentration  of  PCS 
licenses  on  the  one  hand  with  the  goal 
of  capturing  the  value  of  allocated 
spectrum  for  the  American  public  on 
the  other.  "98 

123.  The  $125  million  gross  revenue/ 
$500  million  asset  caps  have  the  effect 
of  excluding  the  large  companies  that 


»«Noticeat1|121. 

B'ExportefilingofNTIA.  Iune21. 1994. 

^f' Ex  parte  filing  of  Columbia  PCS.  June  2. 1994. 
Columbia  PCS  further  states  that  this  measure 
would  spur  investment  in  designated  entities  and 
increase  their  ability  to  compete  against  one  another 
and  others.  Id. 


would  easily  be  able  to  outbid 
designated  entities  and  frustrate 
Congress's  goal  of  disseminating 
licenses  among  a  diversity  of  licensees. 
At  the  same  time,  this  restriction  does 
not  exclude  many  firms  that,  while  not 
large  in  comparison  with  other 
telecommunications  companies, 
nevertheless  are  likely  to  have  the 
financial  ability  to  provide  sustained 
competition  for  the  PCS  hcensees  on  the 
MTA  blocks.  For  examjile.  the  $125 
million  gross  revenue  figure 
corresponds  roughly  to  the 
Commission's  definition  of  a  Tier  2,  or 
medium-sized,  local  exchange  carrier,^^ 
and  would  include  virtually  all  of  the 
independently  owned  rural  telephone 
companies.  Limiting  the  personal  net 
worth  of  any  individual  investor  or 
affiliate  of  the  applicant  to  $100  million 
will  prevent  a  very  wealthy  individual 
from  leveraging  his  or  her  personal 
assets  to  allow  the  applicant  to 
circumvent  the  size  limitations  of  the 
entrepreneurs'  blocks. 

124.  As  noted  previously,  many 
commenters  asked  us  to  reserve 
spectrum  blocks  for  bidding  only  by 
designated  entities.  The  entrepreneurs' 
blocks  plan  adopted  herein  is  similar  in 
concept  to  the  set-aside  proposals  set 
forth  by  the  commenters.  Therefore,  in 
determining  which  of  the  blocks  in  each 
market  should  constitute  the 
entrepreneurs'  blocks,  we  paid  close 
attention  to  the  concerns  of  those  who 
had  advocated  set-asides  in  the  first 
instance.  Although  the  broadband  PCS 
band  plan  has  changed  since  the 
Commission  first  proposed  set-asides  in 
the  Notice  and  parties  first  submitted 
their  proposals  in  this  docket,  the 
general  concerns  of  these  parties  about 


*o  Local  exchange  carriers  are  categorized  as  Tier 
1  and  Tier  2  companies  by  applying  the  criterion 
that  Sections  32.11(al  and  32.11(e)  of  the 
Commission's  Rules  use  to  distinguish  Class  A  and 
Class  B  companies,  respectively.  Class  A  companies 
are  those  companies  having  annual  revenues  from 
regulated  telecommunications  operations  of  SlOO 
million  or  more:  Class  B  companies  are  those 
companies  having  annual  revenues  from  regulated 
telecommunications  operations  of  less  than  SlOO 
million.  The  initial  classification  of  a  company  is 
determined  by  its  lowest  annual  operating  revenues 
for  the  five  immediately  preceding  years.  A 
company's  classification  is  changed  when  its  ' 
annual  operating  revenue  e.xceeds  or  is  under  the 
SlOO  million  mark  in  p.ach  of  five  consecutive  years. 
The  Commission  imposes  more  relaxed  regulatory 
requirements  on  Tier  2  LECs  than  on  Tier  1  L£Cs. 
See  Automated  Reporting  Requirements  for  Certain 
Class  A  and  Tier  1  Telephone  Companies.  2  FCC 
Red  5770.  5772,  52  FR  35918.  Sept.  24,  1987: 
Commission  Requirements  for  Cost  Support 
Material  to  be  Filed  with  1994  Annual  Access 
Tariffs  and  for  Other  Cost  Support  Material,  9  FCC 
Red  1060  n.  3  (Comm.  Carr.  Bur.  1994):  Commission 
Requirem'ents  for  Cost  Support  Material  to  be  Filed 
with  Access  Tariffs  on  March  1.  1985.  Public 
Notice.  Mimeo  No.  2133  (Comm.  Carr.  Bur.  released 
Ian.  25.  1985). 
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the  amount  of  spectrum  and  geographic 
territory  necessary  tp  compete 
effectively  remain  pertinent.  Moreover, 
we  adopted  the  revi  >ed  broadband  PCS 
band  plan  in  advan<  e  of  this  Order, 
which  afi'orded  intefested  parties  the 
opportunity  to  maicd  additional 
presentations  on  de;  ignated  entity 
incentives  in  light  o  the  new  band  plan. 

125.  A  number  of  :ommenters 
approved  of  the  Not  ce's  proposal  to  set 
aside  one  20  MHz  B  TA  block,  and  one 
10  MHz  BTA  block.  The  Small  Business 
PCS  Association  ass  jrted,  moreover, 
that  implementation  of  the  set-aside 
proposal  would  offe  •  "a  major 
opportunity"  for  sm  ill  businesses,  that 
a  20  MHz  block  is  '  irobably  ideal"  for 
development  by  sm<  11  entrepreneurs, 
and  that  even  a  10  ^  Hz  block  could 
sustain  a  viable  PCS  System.'"" 
Telepoint  makes  sin  ilar  assertions. 

126.  A  considerab  e  number  of 
commenters,  howev  sr,  contended  that 
the  Commission's  pi  Dposal  to  set  aside 
a  20  MHz  block  and  i  10  MHz  blw.k 
would  be  inadequali .  Telephone 
Electronics  and  A  W(  'XZ  asserted,  for 
instance,  that  a  prov  der  operating  with 
only  a  10  MHz  or  20  MHz  license  could 
not  offer  a  full  range  of  PCS  services 
with  quality  equivaJi  nt  to  the  like 
offerings  of  a  providi  x  operating  witli  a 
20  MHz  license.  Uni  jue  and  AWCC 
thus  argued  that  PCS  licensees  in  the 
set-aside  spectrum  w  ould  consequently 
be  unable  to  obtain  c  jmmercial  funding 
on  terms  as  favorabh  to  those  available 
to  operators  with  30  vlHz  licenses. 
Independent  Cellula  Network 
maintained  that  the  (  ompetitive 
disadvantages  of  the  sroposed  set-aside 
channels,  due  to  thei  ■  lesser  bandwidth, 
f;ould  not  be  ob\'iate(   through 
aggregation,  because  o{  the  greater 
transaction  costs  thai  would  be  incurred 
above  those  associatt  d  with  acquisition 
of  a  single  30  MHz  li  ense. 

127.  We  t)elieve  th  it  designating 
frequency  blocks  C  a  id  F  as 
entrepreneurs'  block:  meets  the 
concerns  of  most  of  I  le  designated 
entity  commenters.  F  requency  block  C 
provides  30  MHz  of  s  lectrum  and.  thus, 
satisfies  the  concerns  of  those  parties 
who  believe  they  mu  ;t  have  this  amount 
of  bandwidth  to  com  )ets  effectively. 
The  MHz  block  F  lict  nse.  on  the  other 
hand,  fulfills  the  nee  s  of  other 
designated  entities  w  lo  argued  in  favor 


•">The  Small  Business 
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s«r.!ce  region  could  effe 
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so,  it  contended,  mai.'ily 
with  large  service  8r«o.s  wri 
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of  small  blocks.  Moreover,  sinCe  the  C 
and  F  blocks  are  adjacent,  they  can  be 
aggregated  efficiently  by  one  or  more 
licensees.  This  plan  also  makes 
available  to  eligible  bidders  in  the 
entrepreneurs'  blocks  986  licenses,  or 
slightly  under  50  percent  of  all 
broadband  PCS  licenses.  Finally,  it  does 
not  foreclose  opportunities  for  other 
parties.  Bidders  ineligible  for  the 
entrepreneurs'  blocks  vrill  have  the 
opportunity  to  bid  on  99  30  MHz  MTA 
licenses  throughout  the  country,  as  well 
as  986  10  MHz  BTA  Hcenses 
nationwide. 

128.  Five-Year  Holding  and  Limited 
Transfer  Period.  In  establishing  the 
entrepreneurs'  blocks,  we  recognize  the 
congressionally  mandated  objective  will 
not  be  sen'ed  if  parties  take  adv'antage 
of  bidding  in  these  blocks  and 
immediately  assign  or  transfer  control  of 
the  authorizations  to  other  entities. 
Such  a  practice  could  unjustly  enrich 
the  auction  winners  and  would 
undermine  the  congressional  goal  of 
giving  designated  entities  the  ^ 
opportunity  to  provide  spectrum-based 
services.  Therefore,  we  will  prohibit 
licensees  in  the  entrepreneurs'  blocks 
from  voluntarily  assigning  or 
transferring  control  of  their  licenses  for 
a  period  of  three  years  from  the  date  of 
the  license  grant. 'O'  And,  for  the  next 
two  years  of  the  license  term,  we  will 
permit  the  licensee  to  assign  or  transfer 
control  of  its  authorization  only  to  an 
entity  that  satisfies  the  entrepreneurs' 
blocks  entry  criteria. '"2  During  this  five- 
year  period,  licensees  will  continue  to 
be  bound  by  the  financial  eligibility 
requirements,  as  set  forth  bc-low.'os  In 
addition,  a  transferee  or  assignee  who 
receives  a  C  or  F  block  license  during 
the  five-year  period  will  remain  subject 
to  the  transfer  restrictions  for  the 


balance  of  the  holding  period.**^  The 
Commission  will  conduct  random  pre 
and  post-auction  audits  to  ensure  that 
applicants  receiving  preferences  are  in    . 
compliance  with  the  FCC's  rules. 

129.  Our  goals  are  to  create  significant 
opportunities  for  entrepreneurs,  small 
businesses,  and  biisinesses  owned  by 
minorities  and  women  to  compete  in 
auctions  for  licenses  and  attract 
sufficient  capital  to  build-out  those 
licenses  and  provide  service.  We 
recognize  the  critical  need  to  attract 
capital,  which  requires  flexibility.  We 
are  very  concerned,  however,  that  such 
flexibility  not  undermine  our  more 
fundamental  objective,  which  is  to 
ensure  that  designated  entities  retain  dn 
facto  and  de  jure  control  of  their 
companies  at  all  limes.  We  believe  that 
the  five-year  holding  and  limited 
transfer  period,  which  we  have  adopted 
in  this  Order,  will  help  to  promote  this 
objective.  Some  question  reiiiains, 
however,  as  to  whether  a  longer. holding 
period  [e.g.,  seven  years)  would  more 
fully  meet  this  goal.  r 
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'>"  We  will  consider  exteptiopjs  to  this  three- yeii 
holding  period  rule  on  a  cass-by-case  basis  In  the 
evrnt  of  a  judicial  order  decTPeing  bankruptcy  or  a 
judicial  foreclosure  if  the  llrensefl  proposes  to 
assign  or  transfer  its  authoriiiaii.nn  to  an  entity  that 
meets  the  Hnancidl  threshold:!  for  bidding  in  the 
entreprEneurs'  blocks.  In  addition,  we  note  that  a 
transfer  is  considered  "InvoluTlary"  if  it  i.s  made 
pursuant  to  a  court  decrtw  requiring  the  sale  or 
transfer  of  the  licensee's  stock  or  assets.  Paramount 
PUiures.  Inc.,  43  FCC  453  119491,  C.f  Williaw  Penn 
Brviidtosting,  16  FCC  2d  1050  (19691 

'"^  We  note  that  a  licensee  as.signing  its 
authorization  pursuant  :o  this  limited  transfer 
pi-r.cxi  might  be  subject  to  the  repeyment  provisions 
associated  with  installment  payments  and  bidding 
credits.  See  infra  ^1 134,  141.  We  also  clarify  that 
rural  telephono  companies  rt«c«)iving  p-irtitioned 
licenses  in  ihe  entn^p.-eneurs'  blocks  are  subject  to 
this  five-year  holding  and  limited  transfer  p^^riod. 

""See  wfro  ?^  1S6-168.  In  addition,  for 
purposes  of  the  Installment  payment  and  bidding 
tifdil  provisions  set  forth  below,  licensees  will 
continue  to  be  bound  by  the  financial  eligibility 
re<iuirenients  throughout  the  term  of  the  license 


E.  Bidding  Credits 

130.  In  the  Notice,  we  indicated  that 
we  might  use  spectrum  set-asides  for    . 
designated  entities  in  the  broadband 
PCS  service  but  did  not  expressly 
propose  to  use  bidding  credits.  Tor  two 
other  services,  IVDS  and  narrowband 
PCS,  however,  we  did  conclude  recently 
that  the  use  of  bidding  credits  in    • 
auctions  would  be  an  effet-iive  tool  to 
ensure  that  women  and  minority-owned 
businesses  have  opportunities  to 
participate  in  the  provision  of  those 
services,  "^s  On  fuither  reflection,  and 
based  on  the  many  comments  in  the 
record  favoring  this  approach,  we 
believe  that  bidding  credits  are 
necessary  to  ensure  that  women  and 
minority-owned  businesses  and  small 
businesses  participate  in  broadband 
PCS.  Accordingly,  we  adopt  a  bidding 
credit  plan  for  winning  bidders  in  the 
entrepreneurs'  bFocks  that  gives  small 
businesses  a  10  percent  credit,  women 
and  minority-owned  businesses  a  15 
percent  credit,  and  small  businesses 
ovmed  by  women  and  minorities  an 
aggregate  credit  of  25  percent. 

131.  At  the  outset,  we  note  that  we  are 
confining  the  bidding  credit  option  to 
the  entrepreneurs'  blocks hecause,  giveti 
the  extremely  capital  intensive  nature  of 


"•■•For  example,  if  a  C-block  authorization  is 
a:>signed  to  an  eligible  business  In  year  four  of  tho 
license  term,  it  will  be  required  lo  hold  that  license 
antil  the  original  five-year  period  expires,  subject 
to  the  sa.Tfje  exceptions  th,it  appl1e»d  to  the  orlginji 
licensee. 

•OTS^  Third  Report  and  Ord«r,  FCC  94-98.  59  lH 
26741,  May  24.  1994;  FouT.h  Report  and  Order,  9 
FX;C  Rrd  2330,  59  FR  24947,  May  13.  1994. 


broadband  PCS,  we  do  not  think 
bidding  credits  in  an  uninsulated  block 
would  have  a  meaningful  effect. '"^ 
Indeed,  in  ex  parte  presentations  to  the 
Commission,  many  commenters  have 
indicated  that,  without  spectrum  set- 
asides  for  broadband  PCS,  bidding 
credits  would  not  be  sufficient  to  assist 
designated  entities  in  outbidding  very 
large  entities  who  arelikely  to  bid  for 
licenses  in  this  service.  DCR 
Communications  states,  for  example, 
that  all  of  the  existing  large 
telecommunications  carriers  can  justify 
must  larger  payments  for  licenses  than 
could  an  individual  entrepreneur, 
regardless  of  a  bidder's  credit. 
Therefore,  it  believes  no -entrepreneur 
will  win  a  bid  for  any  PCS  market  that 
is  desirable  to  any  of  the  large 
companies.'"^  Many  other  commenters 
echo  this  concern. ^^^  Some  state  that,  if 
bidding  credits  alone  are  used, 
extraordinarily  large  credits,  even  on  the 
order  of  50  percent  or  more,  would  be 
ineffective. '°3  As  described  above,  in 
order  to  afford  designated  entities  a 
realistic  opportunity  to  obtain  licenses 
in  the  broadband  PCS  service,  we  have 
taken  measures  to  exclude  very  large 
businesses  ft'om  bidding  for  licenses  in 
the  C  and  F  blocks.  These  measures  will 
enhance  the  value  of  the  bidding  credits 
for  small  businesses  and  businesses 
ovNTied  by  minorities  and  women.  In  this 
context,  we  believe  that  bidding  credits 
will  have  a  significant  effect  on  the 
ability  of  small  businesses  and 
businesses  owned  by  women  and 
minorities  to  participate  successfully  in 
auctions  for  licenses  in  these  blocks. 

132.  As  explained  above,  the  capital 
access  problems  faced  by  small  firms 
and  women  and  minority-owned  firms 
make  special  provisions  like  bidding 
credits  appropriate  for  these  designated 
entities  in  broadband  PCS."°  In  effect. 


'0*  We  also  are  concerned  that  allowing  bidding 
credits  in  the  MTA  blocks  would  increase 
substantially  the  incentive  for  businesses  to  engage 
in  shams  and  fronts. 

■"■  E.X  parte  filing  of  DCR,  May  31.  1994,  at  4-5. 
.  '"'  See  ex  parte  filings  of  DigiVox  Corporation. 
May  31.  1994.  at  3  (the  useof  bidding  credits  to  the 
exclusion  of  frequency  set-asides  will  not  fulfill  the 
objectives  of  Section  309(j)),  Communications 
iTiternational  Wireless  Corp..  May  27, 1994.  at  1 
(bidding  credits  atone  cannot  level  the  playing  field 
between  designated  entities  and  members  of  the 
Fortune  100  companies!.  CVVCC.  May  27, 1994.  at 
2  (bidding  credits  alone  cannot  level  the  playing 
field  for  designated  entities). 

i»«£x  porte  filings  of.AWCC.  May  26, 1994  at  2, 
Columbia  PCS,  June  2, 1994  at  2. 

""Although  we  did  not  grant  bidding  credits  to 
small  businesses  in  the  narrowband  PCS  or  tVDS 
services,  we  believe  that,  given  the  exponentially 
greater  expense  likely  to  be  incurred  in  acquiring 
broadband  PCS  licenses  and  construct  the  systems, 
bidding  credits  are  a  proper  means  to  ensure  that 
these  firms  have  the  opportunity  to  participate  in 
this  service.  We  note  that  for  narrowband  PCS  and 


the  bidding  credit  will  function  as  a 
discount  on  the  bid  price  a  firm  will 
actually  have  to  pay  to  obtain  a  license 
and,  thus,  will  address  directly  the 
financing  obstacles  encountered  by 
these  entities.  Moreover,  as  noted 
previously,  women  and  minorities  face 
discrimination  in  lending  and  other 
barriers  to  entry  not  encountered  by 
other  firms,  including  other  designated 
entities.  Therefore,  as  one  of  the 
measures  designed  to  counter  these 
increased  capital  formation  difficulties, 
we  will  provide  them  with  a  slightly 
higher  bidding  credit  than  that  granted 
to  small  businesses.  Thus,  women  and 
minorities  will  jeceive  a  15  percent 
payment  discount  that  is  applied  against 
the  amounts  they  bid  on  licenses. 
Absent  such  measures  targeted 
specifically  tn  women  and  minorities,  it 
would  be  virtually  impossible  to  assure 
that  these  groups  achieve  any 
meaningful  measure  of  opportunity  for 
actual  participation  in  the  provision  of 
broadband  PCS.  Similarly,  it  is 
reasonable  to  assume  that  small  firms 
owned  by  women  and  minorities  suffer 
the  problems  endemic  to  both  groups 
and  that  a  cumulative  bidding  credit  of 
25  percent  is  therefore  appropriate.  We 
believe  that  these  measures  will  help 
womeii  and  minorities  to  attract  the 
capital  necessary  for  obtaining  a  license 
and  constructing  and  operating  a 
broadband  PCS  system,  consistent  with 
the  intent  of  Congress. 

133.  The  definition  of  a  minority  or 
women-owned  firm  and  of  a  small 
business  are  set  forth  below."'  To 
receive  a  10  percent  bidding  credit,  a 
small  business  must  satisfy  a  gross 
revenue  test.  As  explained  more  fully 
below  in  the  small  business  definition 
section,  a  consortium  consisting  entirely 
of  small  businesses  also  is  eligible  for  a 
10  percent  bidding  credit  even  if  the 
combined  gross  revenues  of  the 
consortium  exceed  the  small  business 
gross  revenues  threshold.  In  addition,  a 
small  business  that  is  owned  by  women 
and  minorities  must  satisfy  the 
definition  of  a  business  owned  by 
minorities  and  women  as  well  as  the 
small  business  definition  to  receive  a  25 
percent  bidding  credit.  Finally,  a 
consortium  of  small  firms  owned  by 
women  and/or  minorities  is  eligible  for 
a  25  percent  bidding  credit,  provided 
that  each  member  of  the  consortium 
meets  the  definition  of  a  small  business 
and  a  minority  and/ or  women-owTied 
firm. 


rVDS,  jhe  cost  of  license  acquisition  and 
implementation  of  service  is  anticipated  to  be 
considerably  more  modest. 
"•See  in/rail  172-192. 


134.  Unjust  Enrichment  Applicable  to 
Bidding  Credits.  To  ensure  that  bidding 
credits  benefit  the  parties  to  whom  they 
are  directed,  we  adopt  strict  repayment 
penalties.  If,  within  the  original  term,  a 
licensee  applies  to  assign  or  transfer 
control  of  a  license  to  an  entity  that  is 
not  eligible  for  as  a  high  a  level  of 
bidding  credit,  then  the  difference 
between  the  bidding  credit  obtained  by 
the  assigning  party  and  the  bidding 
credit  for  which  the  acquiring  party 
would  qualify  must  be  paid  to  the  U.S. 
Treasury  as  a  condition  of  approval  of 
the  transfer.  For  example,  an  assigiunent 
of  a  license  from  a  small  minority- 
owned  firm  to  a  women-owned  firm 
with  revenues  greater  than  $40  r.ullion 
would  require  repayment  of  10  percent 
of  the  original  bid  price  (25  percent  less 
15  percent)  to  the  "Treasury.  A  sale  to  an 
entity  that  would  not  qualify  for  bidding 
credits  will  entail  full  payment  of  the 
bidding  credit  as  a  condition  of  transfer. 
Small  businesses  also  will  be  bound  by 
the  financial  eligibility  rules  during  the 
entire  license  term  as  set  forth  below. 
Thus,  if  after  licensing  an  investor 
purchases  an  "attributable"  interest  in 
the  business  and,  as  a  result,  the  gross 
revenues  of  the  firm  exceed  the  $40 
million  small  business  cap,  this 
repayment  provision  will  apply. "^ 
These  repayment  provisions  apply 
throughout  the  original  term  of  the 
license  to  help  promote  the  long-term 
holding  of  licenses  by  those  parties 
receiving  bidding  credits. 

F.  Installment  Payments 

135.  A  significant  barrier  for  most 
businesses  small  enough  to  qualify  to 
bid  in  the  entrepreneurs'  blocks  will  be 
access  to  adequate  private  financing  to 
ensure  their  ability  to  compete  against 
larger  firms  in  the  PCS  marketplace."-* 
In  the  Second  Report  and  Order,  we 
concluded  that  installment  payments 
are  an  effective  means  to  address  the 
inability  of  small  businesses  to  obtain 
financing  and  will  enable  these  entities 
to  compete  more  effectively  for  the 
auctioned  spectrum.  We  also 
determined  that  small  businesses 
eligible  for  installment  payments  would 
only  be  required  to  pay  half  of  the  down 
payment  (10  percent  of  the  winning  bid, 
as  opposed  to  20  percent)  five  days  after 
the  auction  closes,  with  the  remaining 
10  percent  payment  deferred  until  five 
days  after  grant  of  the  license.  Finally, 
we  indicated  that  installment  payments 
should  be  made  available  to  small 


"•<  See  infra  11  158-168.  for  a  discussion  of 
which  investor  interests  are  "attributable"  for 
purposes  of  calculating  the  gross  revenues  caps. 

"'Seee.g  .  comments  of  SBA  Chief  Counsel  of 
Advocacy  at  6.  20-21.  NTIA  at  27;  SBAC  Report  at 
2  (September  15.  1993). 
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businesses  at  an  Ln  erest  rate  equal  to 
the  rate  for  U.S.  Tr  tasury  obligations. 
See  Second  Report  and  Order  at  n 
236-240. 

136.  In  light  of  tl:  e  expected 
substantial  capital  ■equired  to  acquire 
And  construct  broa(  Iband  PCS  licenses, 
we  conclude  that  ii  tstallment  payments 
are  an  appropriate :  neasure  for  most 
businesses  that  obti  lin  broadband  PCS 
licenses  in  the  entr  jpreneurs'  blocks.  By 
allowing  payment  i  i  installments,  the 
government  is  in  ei  iect  extending  credit 
to  licensees,  thus  n  ducing  the  amount 
of  private  financing  needed  prior  to  and 
after  the  auction.  Si  ich  low  cost 
govemiufnt  &nand  ig  will  promote 
long-term  participa  ion  by  these 
businesses,  which.  >ecause  of  their 
smaller  size,  lack  a<  cess  to  sufficient 
capital  to  compete  (  ffectively  with 
larger  PCS  licensee:  ~.  Under  the  rules  we 
adopt  today,  install  nent  payments  are 
available  to  small  ei  itities  that  do  not 
technically  qualify  .  is  small  businesses 
for  purposes  of  otht  r  measures  we  have 
adopted,  such  as  bit  ding  credits.  We 
believe,  however,  tt  at,  given  the 
enormous  costs  of  h  roadband  PCS  and 
the  Ukelihood  of  vei  y  large  participants 
in  the  other  blocks,  Jiis  option  is  hilly 
consistent  with  the  x)ngressioBal  intent 
in  enacting  Section  }09(j)(4)(A)  tdavoid 
a  competitive  biddii  tg  program  that  has 
the  effect  of  favorin;   incumbent 
providers  of  other  c  >mmunications 
services,  with  estab  ished  revenue 
streams,  over  smalk  r  entities.  "■» 

137.  Under  the  pi  in  we  adopt  here,  all 
licensees  that  satis^  the  gross  revenues, 
total  assets  and  pers  jnal  net  worth 
criteria  to  bid  in  the  entrejM^neurs' 
blocks  will  be  allow  »d  to  pay  in 
installments  for  lice  ises  granted  in 
those  blocks  in  the  5  0  largest  B TAs.  In 
the  smaller  BTAs,  hi  iwever,  only 
businesses  owned  b  '  women  and 
minorities  and  lhos«  licensees  uilh  less 
than  $75  miilion  in   joss  revenues  will 
be  able  to  use  instal  HKnt  paymnnts-i'^ 
This  distinction  is  b  ised  on  the 
expected  lower  cost;  to  acquire  licenses 
and  construct  systec  s  in  the  smaller 
BTAs.  Thus,  with  th  ;  exception  of 
companies  owned  b;   women  or 
minorities,  whitii  fa  «  additional 
problems  accessing  i  apital,  we  do  not 
think  that  a  firm  wit  i  gross  revenues 


'"Sw-HR.  Rep  No.  1 
(t  ommissioii  has  ihe  aut 
p<>.vmenl  schedules  in  ord 
does  not  inadverti^nl  ly  fav 
potliet.<"  over  new  or  smal 

"*We  will  apply  the 
us,s,-ls  B.'-.d  Si  00  million  ,. 
stand<>rd&  lor  purposes  of 
installment  payment*  in  i 
rules  tel  (orlb  wiib  ragard 
enttepreneurs'  biodu  also 
Sff  infra  11  158- 16a 


0»-l]l  31  255 

h^rily  to  de^i^n  .ilti-n-.olive 
■  that  the  auction  pro<flS.s 
r  only  those  with  "dfpp 
companies). 
le  S300  million  intiil 
pnhonal  net  wurth 
(  Rtormining  eligibility  for 

al  BTAa.  The  attribution 
o  eligibility  to  bid  in  the 
•ill  upplj  in  <i:l  BTAi. 


exceeding  $75  million  will  require 
govermnent  financing  to  be  competitive 
in  the  small  BTAs."« 

138.  The  installment  payment  option 
will  enable  qualified  businesses  to  pay 
their  winning  bid  over  time.  These 
businesses  must  make  the  applicable 
upfront  payment  in  full  before  the 
auction,  but  are  required  to  make  a  post- 
auction  down  payment  equaling  only 
ten  percent  of  their  winning  bids,  half 
of  which  will  be  due  five  business  days 
after  the  auction  closes.  Payment  of  the 
other  half  of  the  down  payment  will  be 
deferred  imtil  five  business  days  after 
the  license  is  granted.  In  general,  the 
remaining  90  percent  of  the  auction 
price  will  be  paid  in  installments  with 
interest  charges  to  be  fixed  at  the  time 
of  licensing  at  a  rate  equal  toihe  rate  for 
ten-year  U.S.  Treasury  obligations  plus 
2.5  percent.  Under  this  genera]  rule, 
only  payments  of  interest  will  be  due  for 
the  first  year  with  principal  and  interest 
payments  amortized  over  the  remaining 
nine  years  of  the  license.  Timely 
payment  of  all  installments  will  be  a 
condition  of  the  license  grant  and 
failure  to  make  sure  timely  payment 
will  be  grounds  for  revocation  of  the 
license."' 

1 39.  Enhanced  Instolfment  Payments. 
As  explained  previously,  small 
businesses  and  businesses  owned  by 
minorities  and  women  face  capital 
access  difficulties  not  encountered  by 
other  firms  and,  thus,  require  special 
measures  to  ensure  their  opportunity  to 
participate  in  broadband  PCS. 
Accordingly,  we  will  provide  an 
"enhanced"  installment  payment  plan 
tor  these  entities.  Pursuant  to  this 
enlianced  installment  payment  plan, 
small  businesses  (as  defined  below)  who 
win  licenses  in  the  entrepreneurs' 
blocks  will  be  required  to  pay  interest 
only  for  the  first  two  years  of  the  license 
term  al  the  same  interest  rate  as  set  forth 
in  the  general  rule.  Businesses  owned 
by  women  and/or  minorities  will  be 
able  to  make  interest-only  payments  for 
three  years.  Interest  will  accrue  at  the 
Treasury  note  rate  without  the 
additional  2.5  percent.""  And,  finally, 
businesses  that  are  both  small  and 


""We  note  that  a  consortium  of  sm«ll  biis)neSK<)(>s 
is  eligible  for  installment  peyments  in  any  market 
so  long  as  each  memb*-.!  of  the  consortium  satisfies 
the  definition  of  a  small  business.  b»  set  forth  in 
.Spction  Vn.J.2.  infra. 

"'As described  in  the  SecondUeport  and  Ord<-r. 
the  Commission  iiwy,  on  a  csse-by-case  busis, 
pem-'il  a  three  to  six  month  gracs  period  witbin 
which  a  licensee  nuiy  seek  a  rpMrutturing  of  Ihe 
payment  plan. 

"■To  be  eligible  for  the.<.e  "enhanced" 
Installment  payments,  a  finn  must  satisfy  either  of 
the  two  altenwtive  definitions  of  a  woman  or 
minority-owned  business,  as  set  forth  in  H  181- 
192,  iii/ro.  as  well  as  ihe  opplxiibte  fmancial  caps. 


owned  by  women  and/or  minorities  will 
be  required  to  pay  only  interest  for  five 
years.  Interest  will  accrue  at  the 
Treasury  note  rate. 

140.  These  enhanced  installment 
payments  are  narrowly  tailored  to  the 
needs  of  the  various  designated  entities. 
as  reflected  in  the  record  in  this 
proceeding.  We  believe  that  varying  the 
moratorium  en  principal  in  the  early 
years  of  the  loan  and  varying  the 
interest  rate  based  on  these  needs  will 
allow  small  businesses  and  companies 
owned  by  women  and/or  minorities  to 
bid  higher  in  auctions,  thereby 
increasing  their  changes  for  obtaining 
licenses.  In  addition,  it  will  allow  them 
to  concentrate  their  resources  on 
infrastructure  build-out  and.  therefore, 
it  will  increase  the  likelihood  that  they  " 
become  viable  PCS  competitors. 

141.  Unjust  Enrichment  Applicable  to 
Installment  Payments,  To  ensure  that 
large  businesses  do  not  become  the 
unintended  beneficiaries  of  measures 
meant  for  smaller  firms,  we  will  use  the 
unjust  enrichment  provisions  adopted 
in  the  Second  Report  and  Order 
applicable  to  installment  payments. 
Specifically,  if  a  licensee  that  was 
awarded  installment  payments  seeks  to 
assign  or  transfer  control  of  its  license 
to  an  entity  not  meeting  the  applicable 
eligibility  standards  set  out  above 
dining  the  term  of  the  license,  we  will 
require  payment  of  the  remaining 
principal  and  any  interest  accrued 
through  the  date  of  assigiunent  as  a 
condition  of  the  license  assignment  or 
transfer.  See  Second  Report  and  Order 
at  1  263;  47  CFR  1.2111(c).  Moreover,  if 
an  entity  seeks  to  assign  or  transfer 
control  of  a  license  to  an  entity  thai  dops 
not  qualify  for  as  favorable  an 
installment  payment  plan,  the 
installment  payment  plan,  if  any,  for 
which  the  acquiring  entity  qualifies  will 
become  effective  immediately  upon 
transfer.  Thus,  a  higher  interest  rate  and 
earlier  payment  of  principal  may  begin 
to  be  applied.  For  example,  a  transfer  of  - 
a  license  in  the  fourth  year  after  license 
graiit  fi-om  a  small  minority-owned  firm 
to  a  small  non-minority  owned  firm 
would  require  that  the  firm  begin 
principal  payments  and  the  balance 
would  begin  accruing  interest  at  a  rato 
2.5  percent  above  the  rate  that  had  bern 
in  effect."-'  Finally,  if  an  investor 


""•We  rpLognizo  that  because  of  the  five-'ye^r 
holding  and  limited  transfer  requirements  in  ibf 
entreprfirieurs"  blocks,  these  unjust  enrichment 
provisions  have  limited  applicability  during  the 
first  fjve  years  of  the  license  term.  Nevertheless, 
there  are  some  situations  in  which  licens<»e8  are 
permitted  to  assign  or  transfer  their  litensesduring 
this  periodand  the  provisions  would  then  apply  ii 
the  buyer  would  not  have  been  qualified  for 
installment  payments  or  as  favorable  an  in8talln>ei>l 
payment  plan,  Kurthermore,  the  un)ust  ei^icarneni 


sidjsequently  purciiases  an 
"attributable"  interest  in  Ihe  businesses 
and,  as  a  result,  the  gross  revenues  or 
total  assets  of  the  busmess  exceed  the 
applicable  finaocial  caps,  this  unjust 
enrichment  provision  will  also  apply.  >2o 

G.  Tax  Certificates 

142.  Congress  instructed  the 
Commission  to  consider  the  use  of  tax 
certificates  to  help  ensure  designated 
entity  participaticm  in  spectnnn-based 
services.  See  47  U.S.C.  §  309(j)(4){D).  In 
the  Second  Report  and  Order  we 
observed  that  tax  certificates  could  be 
useful  as  a  means  of  attracting  investors 
to  designated  entity  enterpuises  and  to 
encourage  licensees  to  assign  or  transfer 
control  of  licenses  to  designated  entities 
in  posl^auction  transactions.  We  stated 
further  that  we  would  examine  the 
feasibility  of  using  this  measure  in 
subsequent  service-specific  auction 
rules.  Second  Report  and  Order  al  f 
251. 

143.  We  believe  Aat  tax  certificates, 
which  allow  the  recipients  to  defer 
capital  gains  taxes  made  on  sales,  are  an 
appropriate  tool  to  assist  women  and 
minority-owned  businesses  to  attract 
start-up  capital  from  non-controlling 
investors  in  broadband  PCS.  As 
explained  above,  due  to  discrimination 
in  private  lending  markets  and  other 
factors,  Aeae  designated  entities  face 
added  cA)St8c}cs  in  accessing  capital. 
Therefore,  in  order  to  ensure  that  suc^ 
businesses  have  a  meaningful 
opportunity  to  participate  in  auctions,  it 
is  necessary  to  adopt  measures  to 
encourage  investment  in  minority  and 
woman-owned  companies.  Moreover, 
because  of  the  severe 
imdervepresentation  of  women  end 
minorities  in  telecommunications,  we 
believe  that  it  is  appropriate  to  give  PCS 
hcensees  the  incentive,  through  the 
grant  of  tax  certificates,  to  assi^  or 
transfer  their  authorizations  to  such 
entities  in  post-auction  sales.  This 
measure  will  provide  added  assurance 
that  minority  and  women-owned 
entities  have  the  opportunity  to 
participste  in  broa<&and  PCS  services, 
as  mandated  by  Congress.  Accordingly, 
we  will  issue  tax  certificates  to  non- 
controlling  initial  investors  in  minority 
and  women-owned  broadband  PCS 
applicants  (in  any  frequency  block), 
upon  the  sale  of  their  non-controlling 
interests.  We  will  also  issue  tax 
certificates  to  broacfinnd  PCS  licensees 
(in  any  frequency  block)  who  assi^  or 


provisions  are  apipiicable  for  the -full  Jen-year 
license  term. 

""See  iafm  11  isa-16a,  for  a  discussion  of 
which  investor  interests  am  "anribulable"  for 
purposes  of  ralriilating  tbe^sess  raveiuies  and  total 
assets  thresholds. 


transfer  control  of  their  licenses  to 
minority  and  womeo-owned  entities. 

144.  We  iiave  used  tax  certificates 
over  the  years  to  encourage  broadcast 
licensees  and  cable  television  operators 
to  transfer  their  stations  and  systems  to 
minority  buyers.'^*  We  also  have 
granted  tax  certificates  to  shareholders 
in  minority-controlled  broadcast  or 
cable  entities  who  sell  their  shares, 
when  such  interests  were  acquired  to 
assist  in  the  financing  of  the  acquisition 
of  the  facility.  122  These  broadc£^  and 
cable  tax  certificates  are  issued  pursuant 
to  the  Intemal  Revenue  Code.  26  U.5.C. 
§  1071.  While  Congress'  goal  in 
authorizing  tax  certificates  under 
Section  309(jM4)(D)  of  the  Act  is 
somewhat  different,  and  focuses  on 
ensuring  the  opportunity  for  designated 
entities  to  participate  in  auctions  and 
spectrum-based  services,  we  think  Aat 
tax  certificates  will  be  equally  valuable 
in  the  broadband  PCS  context.  Issuance 
of  tax  certificates  to  investors  in 
minority  and  women-owned  businesses 
and  licensees  that  sell  to  minorities  and 
women  will  augment  the  other  measures 
we  adopt  today  to  encoiu^ge  minorities 
and  womkn  to  participate  in  broadband 
PCS  and  will  increase  the  ability  of 
these  entities  to  access  finandqg  iar  that 
purpose. 

145.  In  implementing  this  program. 
we  will  borrow  from  our  existing  tax 
certificate  program  and  grant  tax 
certificates,  upon  request,  that  will 
enable  tiie  licensees  and  investors 
meeting  the  criteria  outUned  here  to 
defer  the  gain  realized  upon  a  sale  by: 
(1)  Treating  it  as  an  involimtaiy 
conversion  imdcr  26  U.S.C.  §  1033.  with 
the  recognition  of  gain  avoided  by  the 
acquisition  of  qualified  replacement 
property;  or  (2)  electing  to  reduce  the 
basis  of  certain  depreciable  property;  or 
both.  Tax  certificates  mil  be  available  to 
initial  investors  in  minority  and 
woman-owned  businesses  who  provide 
"start-up"  financing,  whic^  allows  these 
businesses  to  acquire  licenses  at  auction 
or  in  the  post-auotian  market,  and  tkose 
investors  wiio  purchase  interests  within 
the  first  year  after  license  issuance, 
which  allows  fat  the  stafaihzotian  of  the 
desi^iated  entities'  cafHtai  base.  The 
definition  of  a  minority  or  women- 
owTied  entity  is  set  forth  below  '^a  and, 
with  regard  to  oiu  investor  tax 


">  See  1982  Policy  Statement;  1978  Policy 
Stamnflnt.  We  have  alao  employed  tax  certtfioetes 
as  a  meain  of  eDoouragiog  fixed  microwave 
opeialors  to  relocate  from  spectrum  allocated  to 
emerging  tachnoiogies.  See  Third  Kepon  and  tirder 
and  Memorandum  Opinion  and  Order,  £T  Docket 
N«.  92-«,  8  FCC  Red  6589.  58  fR  48547,  Sept.  2, 
1993. 

'"  See  1962  Policy  Statemeiit.  92  FCC  ad  at  855- 
58. 

1 "  See  infra  11  iaa-192. 


certificate  policy,  the  entity  in  which 
the  investment  is  made  must  satisfy  that 
definition  at  the  time  of  the  original 
investment  as  well  as  after  the  investor's 
shares  are  sold.  For  post-auctitm  market 
sales,  tax  certificates  will  be  issued  only 
to  hcensees  who  sell  to  entities  that 
meet  that  definition.  Tax  certificates 
will  be  granted  only  upon  completion  of 
the  sale,  although  parties  may  request  a 
declaratory  ruling  from  the  Osmmission 
regarding  the  tax  certificate 
consequences  of  prospective 
transactions. 

146.  One-Year  Holding  Period.  As 
with  our  other  tax  oertificate  policies, 
we  are  concerned  about  avoiding 
"sham"  arrangements  to  obtain  tax 
certificates  and,  pursuant  to  Section 
309(j)(4KE),  thus  adopt  measures  to 
prevent  abases.  As  in  our  existing  tax 
certificate  program, **•  we  will  impose  a 
one-year  holding  requirement  on  the 
transfer  of  control  or  assignment  of 
broadband  PCS  ficenses  %  women  and 
minority-owned  businesses  who 
obtained  such  bcenses  through  the 
benefit  of  tax  certificates.  We  believe 
that  the  rapid  resale  of  such  licenses  at 
a  profit  would  subvert  our  goal  of 
ensuring  the  opportunity  to  participate 
by  minority  or  woraan-own&d 
businesses.  If  the  buj-w  itself  is  a 
vwjmen  or  minority-owned  business, 
however,  our  objectives  still  will  be 
satisfied.  Thus,  as  an  exception  to  the 
holding  requirement,  we  will  permit  the 
assignment  or  transfer  of  control  of 
hcenses  during  this  period  to  other 
qualified  minority  and  women-owned 
businesses.  We  note,  howwver,  that  the 
assignee  or  transferee  who  receives  this 
license  before  the  end  of  the  original 
one-year  holding  period  will  also  be 
subject  to  a  one-year  heading 
retjuirement,  from  the  date  of 
consummation  of  the  assignment  or 
transfer. 

147.  Finally,  in  the  Broadband  PCS 
Reconsideration  Order,  we  indicated 
that  we  would  address  in  this 
proceeding  proposals  for  issuing  tax 
certificates  to  cellular  operators  who 
divest  their  cellular  holdings  in  order  to 
come  into  oomplianoe  with  our  rules 
governing  cellular  operators' 
participation  in  broadband  PCS.  Several 
commenters  argued  that  tax  certificates 
should  be  issued  to  all  such  companies 
who  divest  their  holdings. **»  To 
accomplish  the  directive  in  Section 
309(j)(4MD)  that  minority  groups  and 
women  are  given  the  opp«1imity  to 


'"See  Amendment  of  Sertion  73.3997  of  the 
CoiTunia&ioD's  Rules.  MemomKium  Opinion  asd 
Order,  99  FCC  2d  97 1.  974  Osa^). 

'*'See.  e,^„  Petitions  for  Reconaderaiion  of  liTE 
Service  Corporation  and  Comcast  Corporation  of 
Second  Report  and  Order  in  GEN  Docket  «ft-3l4- 
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H.  Provisions  for  Ri  ral  Telephone 
Companies 

148.  After  the  reli  ase  of  the  Second 
Report  and  Order,  r  ural  telephone 
companies  made  ni  merous  ex  parte 
presentations  conce  ming  how  we  can 
best  ensure  that  nir  d  areas  are  provided 
broadband  PCS.  In  i  iddition.  we  have 
received  several  pel  itions  for 
reconsideration  of  t  le  Second  Report 
and  Order  that  add]  ess  our  definition  of 
rural  telephone  con  panies  in  the 
generic  auction  rule  s.  In  this  Order,  we  - 
address  the  treatmeit  of  rural  telephone 
companies  for  purp  )ses  of  competitive 
bidding  for  broadba  id  PCS  licenses  and 
address  below  some  of  the  issues  raised 
in  petitions  for  reco  isideration  of  the 
Second  Report  and  Order  concerning 
the  definition  of  the  5e  entities. 

149.  In  the  Broad  )and  PCS 
Reconsideration  On  \er,  we  adopted  an 
important  measure  i  hat  will  help  rural 
telephone  companie  s  become  viable 
providers  of  PCS  sei  vices.  In  response  to 
numerous  requests  rom  rural  telephone 
company  interests,  ve  increased  from 
20  percent  to  40  per  rent  the  cellular 
attribution  thresholi   for  rural  telephone 
companies  with  nor  -controlling  cellular 
interests  in  their  are  as.  See  Broadband 
PCS  Reconsideratio  i  Order  at  ^  125. 
This  action  increase  s  the  number  of 
rural  telephone  com  panies  that  will  be 
eligible  to  hold  PCS  licenses.  In  taking 
this  action,  we  recoj  nized  that  their 
existing  infrastructu  re  makes  rural 
telephone  companie  s  well  suited  to 
introduce  PCS  servi  ;es  rapidly  into 
their  service  areas  ai  id  adjacent  areas. 
Thus,  this  action  wi  1  help  speed  service 
to  rural  areas,  whici  tend  to  be  less 
profitable  to  serve  fc  r  companies 
without  existing  infi  astructure  than 
more  densely  popul  ited  urban  areas. 

150.  We  suggestec  in  the  Second 
Report  and  Order  that  allowing 
broadband  PCS  licei  ises  to  be 
geographically  parti  ioned  may  be  a 
means  to  permit  rur  il  telephone 
companies  to  hold  L  censes  to  provide 
service  in  their  telej  hone  service 


areas.  126  Many  rural  telephone 
companies  proposed  some  form  of 
partitioning  in  their  comments,  arguing 
that  if  they  were  required  to  bid  on 
entire  BTA  or  MTA  licenses  to  obtain 
Ucenses  covering  their  wireline  service 
areas,  they  would  be  effectively  barred 
from  entering  the  broadband  PCS 
industry.  They  contend  that  under  a 
partitioning  plan,  they  would  be  able  to 
serve  areas  in  which  they  already 
provide  service,  while  the  remainder  of 
the  PCS  service  area  could  be  served  bv 
other  providers.  Such  a  plan,  they  argue, 
would  encourage  rural  telephone 
companies  to  take  advantage  of  existing 
infrastructure  in  providing  PCS  services, 
thereby  speeding  service  to  rural 
areas.'27  vVe  believe  that  these  proposals 
have  merit,  and  therefore  we  now  adopt 
a  license  partitioning  system  to  provide 
these  designated  entities  the  enhanced 
opportunity  to  participate  in  the 
provision  of  broadband  PCS  and  to 
deploy  broadband  PCS  in  their  rural 
services  areas  rapidly. 

151.  Our  partitioning  system  will 
allow  rural  telephone  companies  to 
obtain  broadband  PCS  license? that  are 
geographically  partitioned  from  larger 
PCS  service  areas.  These  companies  will 
be  permitted  to  acquire  partitioned 
broadband  PCS  licenses  in  either  of  two 
ways  in  any  frequency  blocks:  (1)  They 
may  form  bidding  consortia  consisting 
entirely  of  rural  telephone  companies  to 
participate  in  auctions,  and  then 
partition  the  licenses  won  among 
consortia  participants,  and  (2)  they  may 
acquire  partitioned  broadband  PCS 
licenses  from  other  hcensees  through 
private  negotiation  and  agreement  either 
before  or  after  the  auction.  Each  rural 
telephone  company  member  of  a 
consortium  will,  following  the  auction, 
be  required  to  file  a  long-form 
application  for  its  respective,  mutually 
agreed-upon  geographic  area.  If  rural 
telephone  company  consortia  are 
formed  to  bid  on  licenses  in  the 
entrepreneurs'  blocks,  the  eligibility 
rules  for  those  blocks  will  apply  (i.e., 
the  cumulative  gross  revenues  and 
assets  of  the  consortium  members  may 
not  exceed  the  financial  caps  for 


'"See  Second  Report  and  Order  at  1243,  n.  186. 
We  note  that  although  we  stated  in  n.  186  that  we 
would  consider  partitioning  for  rural  telephone 
companies  in  the  reconsideration  of  the  broadband 
PCS  service  rules,  we  have  concluded  that  this 
issue  should  be  addressed  along  with  other  issues 
concerning  designated  entities.  See  Broadband  PCS 
Reconsideration  Order  at  1 83.  n.  113.  In  our 
deliberations  on  this  issue,  we  incorporate  into  this 
proceeding  the  record  developed  in  GEN  Docket 
No.  90-314. 

'-'  See.  e.g..  comments  of  GVNW  at  2-4,  Rural 
Cellular  Association  at  16.  U.S.  Inteico  at  16. 


eligibility  in  these  blocks). ^^e  \Ve  will 
require  that  partitioned  areas  conform  to 
established  geopolitical  boundaries 
(such  as  coimty  lines)  and  that  each  area 
include  all  portions  of  the  wireline 
service  area  of  the  rural  telephone 
company  applicant  that  lies  within  the 
PCS  service  area.  In  addition,  if  a  rural 
telephone  company  receives  a 
partitioned  license  post-auction  from 
another  PCS  licensee,  the  partitioned 
area  must  be  reasonably  related  to  the 
rural  telephone  company's  wireline 
service  area  that  lies  within  the  PCS 
service  area.'^s  \Ve  recognize  that  rural 
telephone  companies  will  require  some 
flexibility  in  fashioning  the  areas  in 
which  they  will  receive  partitioned 
licenses,  so  we  do  not  adopt  a  strict  rule 
concerning  the  reasonableness  of  the 
partitioned  area.  Generally,  we  will 
presume  as  reasonable  a  partitioned  area 
that  contains  no  more  than  twice  the 
population  of  that  portion  of  a  rural 
telephone  company's  wireline  service 
area  that  lies  within  the  PCS  service 
area.  Each  licensee  in  each  partitioned 
area  will  be  responsible  for  meeting  the 
build-out  requirements  in  its  area. 

152.  Allowing  partitioning  of  rural 
areas  served  by  rural  telephone 
companies  provides  a  viable 
opportimity  for  many  of  these 
designated  entities  who  desire  to  offer 
PCS  to  their  customers  as  a  complement 
to  their  local  telephone  services.  For 
example,  rural  telephone  companies    ' 
who  caimot  afford  or  do  not  desire  to 
bid  for  or  construct  PCS  systems  for  an 
entire  BTA  can  thus  acquire  licenses  in 
areas  they  wish  to  serve  or  form  bidding 
consortia  and  partition  the  entire  BTA 
among  themselves.  We  believe  that  rural 
partitioning  is  an  efficient  method  of 
getting  a  license  in  the  hands  of  an 
entity  that  will  provide  rapid  service  to 
rural-areas. 

153.  We  have  decided  not  to  adopt 
any  other  auction-related  measures 
specifically  for  nural  telephone 
companies  in  this  Order.  We  believe 
that  the  partitioning  plan  we  are 
adopting  will  provide  rural  telephone 
companies  with  substantial  capabilities 
to  acquire  licenses  to  provide  broadband 


'"As  discussed  below,  we  will  permit  a 
consortium  consisting  entirely  of  small  businesses 
to  exceed  the  entrepreneurs'  blocks  financial 
thresholds.  See  infra  11 179-180.  Therefore,  if  each 
member  of  a  consortium  of  rural  telephone 
companies  also  satisfles  the  deflnition  of  a  small 
business,  we  will  allow  the  consortium  to  bid  in  the 
entrepreneurs'  blocks  even  if  it  exceeds  the  gross 
revenues  and  total  assets  caps. 

'"This  provision  will  not  apply  when  rural 
telephone  companies  form  consortia  only  among 
themselves  and  then  partition  the  license  area.  In 
this  circumstance,  one  or  more  partitioned  areas 
may  have  to  be  larger  in  order  for  the  entire  PCS 
service  area  to  be  served. 


PCS  in  their  rural  telephone  service 
areas,  consistent  with  our  statutory 
mandate.  In  additioa.  our  eligibility 
criteria  for  bidding  in  the  entrepreneurs' 
blocks,  discussed  below,  will  permit 
virtually  all  telephone  companies  whose 
service  areas  are  pred<HDinantly  rural  to 
bid  on  licenses  in  frequency  blocks  C 
and  F  without  competition  from  the 
large  telephone  companies  and  other 
deep-pocketed  bidders.  Thus,  virtually 
all  rural  telephone  companies  v*-ill  be 
able  to  bid  for  broadband  PCS  licenses 
and  defer  payment  in  accordance  with 
the  installment  payment  plans  we  are 
adopting  for  the  entrepreneurs'  blocks. 
We  also  note  that  if  a  rural  telephone 
company  meets  the  definition  of  a  small 
business  or  a  business  owned  by 
minorities  and/or  women,  it  would 
enjoy  a  bidding  credit  and  "enhanced  " 
installment  payments  ^plicable  to 
those  groups  when  bidding  on  licenses 
in  these  blocks.  We  do  not  think  that 
any  other  measures  are  necessarj'  in 
order  to  satisfy  the  statute's  directive 
th^t  we  ensure  that  rural  telephone 
companies  have  the  opportunity  to 
participate  in  the  provision  of  spectriun- 
based  services,  and  to  satisfy  our  goals 
to  ensure  that  PCS  is  provided  to  all 
areas  of  the  country  including  rural 
areas. 

I.  Upfront  Payments 

154.  Upfront  payment  requirements 
are  designed  to  ensure  that  bidders  are 
qualified  and  serious  and  to  provide  the 
Commission  with  a  source  of  funds  in 
the  event  that  it  becomes  necessary  to 
assess  default  or  bid  withdrawal 
penalties.""  The  upfront  payment 
ensures  that  bids  during  the  course  of 
the  auction  are  bona  fide  and  convey 
information  about  the  lialue  of  the 
underlying  licenses.  Our  standard 
upfront  payment  for  broadband  PCS  is 
$0.02  per  MHz  per  pop,  which  is 
equivalent  to  roughly  six  percent  of  the 
license  value,  based  <m  an  estimate  in  a 
Congresaonal  Budget  Office  report  of 
the  total  value  of  the  auctionable 
spectrum.  13'  A  number  of  commenters 
assert  that  the  Commission  could 
enhance  the  i^^portunity  of  designated 
entities  to  participate  in  competitive 
bidding  by  reducing  the  required 
upfront  payment  for  those  applicants.*^ 
We  agree  daat  the  $0.02  per  MHz  pw 
pop  upfront  payment  requirement  might 
impose  a  barrier  for  smaller  entities 
wishing  to  participate  in  the  auctions. 
Moraover,  we  note  that  most  bidders  in 


""Second  Report  and  Order.  11 16»-80. 

'"id  at  1177. 

'"See  a^..  oammeiits  of  AWCC a(  31-32. 
Minnesota  Equal  Access  at  2.  NAMTEC  M  20.  Ri:ral 
Cellular  Corp.  at  2,  U.S.  Iotelco«t  22-23. 


the  entrepreiieurs'  blocks  will  be 
entitled  to  pay  for  their  hcenses  in 
installments,  which  requires  a  down 
payment  of  only  five  percent  of  the 
winning  bid.  We  are  concerned  that 
requiring  an  upfront  paymoit  that  may 
be  larger  than  the  down  payment  that 
the  wirming  bidder  is  required  to  tender 
could  discourage  auction  participation. 

155.  For  these  reasons,  we  will  reduce 
the  upfront  payment  requirement  to 
$0,015  per  MHz  per  pop  for  bidders  in 
the  entrepreneurs'  blocks.  This  25 
percent  discoimt  ^Muld  facilitate 
auction  participation  by  capital- 
constrained  companies  and  permit  them 
to  conserve  resources  for  infrastructure 
development  after  winning  a  license 
Moreova-,  sinoe  the  upfront  paymeni  is 
St iU  substantial,  ranging  from  slightly 
below  $20,000  for  a  30  MHz  license  in 
the  OTiallest  BTAs  to  more  than  $10 
million  for  the  New  York  BTA, 
insincere  bidding  will  be  discouraged 
and  the  Commission  will  have  access  to 
funds  if  it  must  collect  default  or  bid 
withdrawal  penalty  payments. 

/.  Definitions  and  Eligibility 

1.  Eligibility  to  Bid  in  the 
Entrepreneurs'  Blocks 

156.  As  noted  previously,  ehgibility  to 
bid  in  the  two  entrepreneurs'  blocks,  C 
and  F,  is  limited  to  companies  that, 
together  with  their  affiliates  and 
investors,  had  gross  revenues  of  less 
than  $125  million  in  each  of  the  last  two 
years  and  have  total  assets  of  less  than 
$500  million  at  the  time  their  short  form 
applications  are  filed.  In  addition,  we 
will  prohibit  an  applicant  from  bidding 
in  these  blocks  if  any  one  individual 
investor  or  principal  in  the  applicant 
has  $100  million  or  greater  in  personal 
net  worth  at  the  short  form  application 
filing  date. 

157.  In  determining  whether  an 
applicant  satisfies  these  financial 
tliresholds,  we  will  count  the  gross 
revenues  and  total  assets  of  the 
apphcant  as  well  as  those  of  its 
investors  with  "attributable"  interests. 
The  subsection  that  follows  discusses 
what  interests  are  attributable  for  these 
purposes.  In  addition,  it  sets  forth 
exceptions  to  these  attribution  rules  for 
minority  and  women-owned  applicants 
and  for  publicly-traded  companies. 

a.  Attribution  Rules  for  the 
Entrepreneurs'  Blocks 

158.  Qualified  "Entrepreneurs".  As  a 
general  rule,  the  gross  revenues  and 
total  assets  of  all  investors  in.  and 
affiliates  of.  an  applicant  are  counted  on 
a  cumulative,  fully-diluted  basis  for 
purposes  of  determining  whether  the 
$125  miUion/$500  milhon  thresholds 


have  been  exceeded,  and  on  an 
individual  basis  regarding  the  Si 00 
personal  net  worth  standard.  P^  There 
are  two  exceptions  to  this  nile,  however. 
First,  apphcants  that  meet  the  definition 
of  a  small  business  may.  as  discusspd 
below,  form  consortia  of  small 
businesses  that,  on  an  aggregate  basis, 
exceed  the  gross  revenue/total  asset 
caps.  Second,  the  gross  revenues,  total 
assets,  personal  net  worth,  and 
a'ffiliations  of  any  investor  in  the 
apphcant  are  not  considered  so  long  as 
the  investor  holds  less  than  25  percent 
of  the  applicant's  passive  equity.  For 
corporations,  we  shall  use  the  term 
passive  equity  investors  to  mean 
investors  v.hohold  only  non-voting 
stock  or  de  minimis  amounts  of  voting 
stock  that  include  no  more  than  five 
percent  of  the  voting  interests.  Where 
different  classes  of  stock  are  held, 
however,  the  total  amount  of  equity 
must  still  be  less  than  23  percent  to 
meet  this  requirement.  For  partnerships, 
the  term  means  limited  partnership 
interests  that  do  not  have  the  power  to 
exercise  control  of  the  entity.'**  The 
passive  investor  exception  will  be 
available,  howe«'er,  only  so  long  as  the 
applicant  remains  under  the  control  of 
one  or  more  entities  or  individuals 
(defined  as  the  "conL-ol  group")  and  the 
control  group  holds  at  least  25  percent 
of  the  applicant's  equity  and.  in  the  case 
of  corpcH-ate  applicants,  at  least  50.1 
percent  of  the  voting  stock.  1*5  In  the 
case  of  partnership  applicants,  the 
control  group  must  bold  all  the  general 
partnership  interests.  Winning  bidders 
are  required  to  identify  on  their  long- 
form  applicaticms  the  identity  of  the 
members  of  this  control  group  and  the 
means  of  ensuring  control  (such  as  a 
voting  trust  agreement).  The  gross 
revenues,  total  assets  aad  personal  net 
worth  {if  applicable)  of  each  member  of 
the  control  group  and  each  member's 
affiliates  will  be  counted  toward  the 
S125  million  gross  reveoues/$500 
million  total  assets  thresholds  or  the 
individual  $100  million  personal  net 
worth  standard,  regardless  of  the  size  of 


"^By  "fully-diluted.  "  we  mear  the  ag-'wcnenis 
iuch  as  stock  options,  warranu  and  convertible 
debentures  will  generally  be  considered  to  have  a 
present  effect  and  will  be  treated  as  if  the  right* 
thereunder  already  have  been  fully  exercised. 

•^♦Applicants  must  be  prepared  to  demonstrate 
that  the  limited  partners  do  not  have  influonce  over 
the  affairs  of  the  applicant  that  is  inconsistent  with 
their  roles  as  passive  investors.  For  purposes  of  our 
rules,  we  presume  that  any  general  partner  has  the 
power  to  control  a  partnership.  Therefore,  each 
general  partner  in  a  partnership  will  be  considered 
part  of  the  partnership's  control  group. 

'"So  long  as  the  «ppltcain  remaiiu  under  the  de 
jure  and  de  facto  control  of  The  control  group,  we 
shall  iKrt  bar  pessive  investors  from  entering  into 
management  agreements  with  appltcanis. 
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the  member's  total  i  [iterest  in  the 
applicant. 

159.  The  attributii  m  levels  we  have 
selected  here  are  inl  ended  to  balance 
the  competing  consi  derations  that  apply 
in  this  particular  co  itext  and  may  differ 
from  those  we  have  used  in  other 
circumstances.  As  a  general  matter,  the 
25  percent  limitatio  i  on  equity 
investment  interests  will  serve  as  a 
safeguard  that  the  v(  iry  large  entities 
who  are  excluded  fr  3m  bidding  in  these 
blocks  do  not,  throu  ;h  their  investments 
in  qualified  firms,  c  rcumvent  the  gross 
revenue/total  asset  caps.  At  the  same 
time,  it  will  afford  qualified  bidders  a 
reasonable  measure  of  flexibility  in 
obtaining  needed  fix  ancing  from  other 
entities,  while  ensuj  ing  that  such 
entities  do  not  acqu:  re  controlling 
interests  in  the  eUgi  )le  bidders. '^6 
Similarly,  the  five  p  trcent  threshold  for 
attributing  revenues  of  investors  with 
voting  stock  in  corp<  >rate  applicants  is 
designed  to  keep  ine  ligible  parties  from 
exerting  undue  cont  -ol  over  eligible 
firms.'s^  For  all  of  tl  lese  reasons,  we 
also  will  attribute  th  3  gross  revenues 
and  total  assets  of  ei  titles,  or  the 
personal  net  worth  c  f  individuals,  that 

otherwise  consUtutej  "affiliates"  of  the 
applicant."8 

160.  Qualified  Wcknan  and  Minority- 
Owned  "Entreprenei  irs".  As  discussed 
above,  the  record  de  nonstrates  that 
women  and  minoriti  es  have  especially 
acute  problems  in  ol  taining  financing. 
due  in  part  to  discru  ainatory  lending 
practices  by  private  inancial 
institutions.  To  addi  ess  these  special 
problems  and  to  affo  rd  women  and 
minority-owned  bus  Besses  more 
fiexibility  in  attractii  ig  financing,  it  is 
necessary  to  provide  these  entities  with 
an  alternative,  some'  vhat  more  relaxed 

attribution  of 
nvestors.  Under 


'  '■'■  Several  comir.entcrs 
r-.'..,blijii  an  attribution  th 
broadb.TP.d  PCS  applicant. 
ci  Culuinbia  PCS.  June  2. 
threshold),  and  Impulse 
Corporation,  May  27. 1994 

• '"  In  the  event  that  the 
limitation  proves  to  be  ov 
consider  whether  a  higher 
pjrcent)  woulo  be  sufGcie 
cbout  undue  control  from 

'  ''The  deflnition  of  an 
subsection  5.  infra. 


option  regarding  the 
revenues  of  passive 
this  alternative  standard,  we  will  not 
atuibute  to  the  applicant  the  gross 
revenues,  assets,  or  i  et  worth  of  any 
si.igie  investor  in  a  i  linority  or  woman- 
owned  applicemt  un  ess  it  holds  more 
tlum  49.9  percent  of  lie  passive  equity 
(  .  hich  is  defined  to  include  as  much  as 
five  percent  of  a  corj  oration's  voting 
st(x:kj.  To  guard  agai  nst  abuses, 
however,  the  contro  group  of  applicants 


lave  suggested  that  we 

hold  iur  investors  in  a 
Sec.  e.g..  ex  parte  filings 
1  994  (20  percent 
Tflecommunications 
(10  percent  threshold), 
ve  percent  voting  stock 
ly  restrictive,  we  may 
threshold  (e.g..  15 
t  to  meet  our  concerns 
arge  investors, 
affiliate"  is  set  forth  in 


choosing  this  option  would  have  to  own 
at  least  50.1  percent  of  the  applicant's 
equity,  as  well  as  retain  control  and 
hold  at  least  50.1  percent  of  the  voting 
stock. "9  As  discussed  above  with 
regard  to  general  eligibility  to  bid  in  the 
entrepreneurs'  blocks,  winning  bidders 
must  identify  on  their  long-form 
applications  a  control  group  (this  time 
consisting  entirely  of  minorities  and/ or 
women  or  entities  100  percent  owmed 
and  controlled  by  minorities  and/or 
women)  and  the  gross  revenues  and  net 
worth  of  each  member  of  the  control 
group  and  each  member's  affiliates  will 
be  counted  toward  the  $125  million 
gross  revenue/$5G0  million  total  asset 
thresholds  or  the  individual  $100 
million  personal  net  worth  limitation, 
regardless  of  the  size  of  the  member's 
total  interest  in  the  applicant. 

161.  Relaxing  the  attribution  standard 
somewhat  in  determining  eligibility  of 
women  and  minority-owned  companies 
to  bid  for  licenses  on  frequency  blocks 
C  and  F  directly  addresses  what  most 
coramenters  have  stated  to  be  the 
biggest  obstacle  to  entry  for  these 
designated  entities:  obtaining  adequate 
financing.  By  this  measure,  women  and 
minorities  who  are  eligible  to  bid  in 
these  blocks  {i.e.,  who  otherwise  meet 
the  $125  million  gross  revenues/$500 
million  total  asset  standard)  will  be 
required  to  maintain  control  of  their 
companies  and,  at  the  same  time,  will 
have  flexibility  to  attract  significant 
infusions  of  capital  from  a  single 
investor.  The  requirement  that  the 
minority  and  women  principals  hold 
50.1  percent  of  the  company's  equity 
mitigates  substantially  the  danger  that  a 
well-capitalized  investor  with  a 
substantial  ownership  stake  will  be  able 
to  assume  de  facto  control  of  the 
apphcant.  Because  this  step  gives  large 
companies,  who  are  otherwise  ineligible 
to  bid  in  the  entrepreneurs'  blocks,  a 
significant  incentive  to  "partner"  with 
minority  and  women-owned  firms,  it 
will  enhance  the  likelihood  that  these 
designated  entities  will  be  both 
successful  in  the  auctions  and  become 
viable,  long-term  competitors  in  the  PCS 
industry. 

162.  Of  course,  women  and  minority- 
owned  firms,  like  any  other  applicant 
for  a  C  or  F  block  license,  may  sell  a 
larger  portion  of  their  companies' 
equity,  provided  that  they  also  abide  by 
the  general  eligibility  requirements  to 
bid  in  the  entrepreneurs'  blocks. 
Specifically,  the  gross  revenues,  total 
assets  and  net  worth  of  all  investors 
holding  25  percent  or  more  of  the 


company's  passive  equity  (as  defined  to 
include  5  percent  or  more  of  the  voting 
stock)  will  be  attributed  toward  the  $125 
million/$500  million  caps  or  the  $100 
million  personal  net  worth  standard.  In 
this  event,  the  control  group  will  be 
required  to  hold  at  least  25  percent  of 
the  company's  equity  and  50.1  percent 
of  its  voting  stock. 

163.  Qualified  Publicly-Traded 
"Entrepreneurs".  We  also  believe  that 
these  attribution  rules  may  impose  a 
particular  hardship  on  publicly  traded 
companies,  which  have  little  control 
over  the  ownership  of  their  stock,  and 
whose  voting  stock  typically  is  widely 
held.  Therefore,  for  purposes  of 
determining  eligibiUty  to  bid  in  the 
entrepreneurs'  blocks,  we  adopt  an 
exception  fit)m  these  rules  for  publicly 
traded  companies.^*"  Specifically,  we 
will  not  attribute  the  gross  revenues  or 
total  assets  of  a  shareholder  in  a 
publicly  traded  company  that  owns  up 
to  25  percent  of  the  corporation's  equity, 
even  if  that  equity  is  represented  by  up 
to  15  percent  of  the  voting  stock.  To  take 
advantage  of  this  exception,  however, 
the  eligible  control  group  of  the 
applicant  still  must  control  the 
corporation,  hold  at  least  50.1  percent  of 
the  voting  stock,  and  at  least  25  percent 
of  the  company's  equity.^*^ 

164.  De  Facto  Control  Issues.  We  shall 
codify  in  our  rules  a  provision 
explaining  more  explicitly  the  term 
"control,"  so  that  applicants  will  have 
clear  guidance  concerning  the 
requirement  that  a  control  group 
maintains  de  facto  as  well  as  de  jure 
control  of  the  firms  that  are  eligible  for 
special  treatment  under  the  rules  for 
broadband  PCS.  For  this  purpose,  we 
shall  borrow  from  certain  SBA  rules  that 
are  used  to  detennine  when  a  firm 
should  be  deemed  an  affiliate  of  a  small 


'^"As  noted  previously,  the  control  group  of  a 
partnership  applicant  must  hold  all  of  the  general 
partnership  interests. 


Ko "Publicly-traded  company"  shall  mean  a 
business  entity  organized  under  the  laws  of  the 
United  States  whose  shares,  debt  or  other 
ownership  interests  are  traded  on  an  organized 
securities  exchange  within  the  United  States. 

•*'  We  note  that  this  exception  for  publicly  held 
companies  is  only  applicable  for  purposes  of 
assessing  eligibility  to  bid  in  the  entrepreneurs' 
blocks  and  for  the  general  installment  payment 
option.  In  the  event  that  a  publicly  traded  company  ■ 
can  demonstrate  that  the  15  percent  threshold 
would  impose  a  serious  hardship,  the  Commission 
would  entertain  a  request  to  raise  the  threshold  in 
individual  cases.  Companies  seeking  such  relief 
must  also  demonstrate  that  raising  the  threshold 
would  not  contravene  the  Commission's  control 
objectives,  as  described  in  this  Order.  We  do  not 
believe,  however,  that  publicly  traded  corporations 
with  individual  shareholders  owning  up  to  15 
percent  active  equity  require  additional  special 
provisions  such  as  bidding  credits,  "enhanced" 
installment  payments,  or  tax  certificates  to 
overcome  capital  access  problems.  Thus,  we  will 
not  apply  this  exception  with  regard  to  the  small 
business  definition  or  the  definition  of  a  woman  or 
minoritv-owned  business. 


business.*''^  These  SBA  rules,  which  are 
codified  in  13  CFR  121.401,  provide 
several  specific  examples  of  instances  in 
which  an  entity  might  have  control  of  a 
firm  even  though  the  entity  has  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  and  thus  provide  a  useful 
model  for  our  rules.  Through  reference 
to  circumstances  such  as  those 
described  in  the  SBA  rules,  our  rules 
will  expressly  alert  designated  entities 
that  control  of  the  applicant  through 
ownership  of  50.1  percent  of  the  firm's 
voting  interests  may  be  insufficient  to 
ensure  de  facto  control  of  the  applicant 
if,  for  example,  the  voting  stock  of  the 
eUgible  control  group  is  widely 
dispersed.  In  those  and  other 
circumstances,  ownership  of  50.1 
percent  of  the  voting  stock  may  be 
insufficient  to  assure  control  of  the 
applicant.  Of  course,  apart  from  these 
structural  issues  relative  to  control, 
eligible  entities  must  not,  during  the 
license  term,  abandon  control  of  their 
hcenses  through  any  other  mechanism. 
As  we  stated  in  the  Second  Report  and 
Order,  designated  entities  must  be 
prepared  to  demonstrate  that  they  are  in 
control  of  the  enterprise. '*3 

165.  Financial  Benefits.  To  ensure 
that  the  control  group  has  a  substantial 
financial  stake  in  the  venture,  we  shall 
adopt  certain  additional  requirements, 
also  borrowed  from  SBA  rules.  As  noted 
previously,  we  shall  require  that  at  least 
50.1  percent  of  each  class  of  voting 
stock  and  at  least  25  percent  (or  50.1 
percent  for  the  alternative  option  for 
minority  and  women-owned  businesses) 
of  the  aggregate  of  all  outstanding  shares 
of  stock  to  be  imconditionally  owned  by 
the  control  group  members.  In  addition, 
50.1  percent  of  the  annual  distribution 
of  dividends  paid  on  the  voting  stock  of 
a  corporate  applicant  concern  must  be 
paid  to  these  members.  Also,  in  the 
event  stock  is  sold,  the  control  group 
members  must  be  entitled  to  receive  100 
percent  of  the  value  of  each  share  of 
stock  in  his  or  her  possession.  Similarly, 
in  the  event  of  dissolution  or  liquidation 
of  the  corporation,  the  control  group 
members  must  be  entitled  to  receive  at 
least  25  percent  (or  50.1  percent,  as  the 
case  may  be)  of  the  retained  earnings  of 
the  concern  and  100  percent  of  the 
value  of  each  share  of  the  stock  in  his 
or  her  possession,  subject,  of  course,  to 


>*^  As  discussed  below,  these  SBA  affiliation 
rules  also  will  be  used  as  a  basis  for  our  own  rules 
defining  "affiliates"  for  purposes  of  determining 
whether  particular  entities  meet  the  financial 
thresholds  for  bidding  in  the  entrepreneurs'  blocks 
or  for  qualifying  as  a  small  business. 

><3  Second  Report  and  Order  at  1 278,  citing 
Intermountam  Microwave.  24  Rad.  Reg.  983,  984 
(1963). 


any  applicable  laws  requiring  that  debt 
be  paid  before  distribution  of  equity. 

166.  Partnerships  and  other  non- 
corporate entities  will  be  subject  to 
similar  requirements.  Indicia  of 
owmership  that  we  will  consider  in  non- 
corporate cases  include  (but  are  not 
limited  to)  (a)  the  right  to  share  in  the 
profits  and  losses,  and  receive  assets  or 
liabilities  upon  liquidation,  of  the 
enterprise  pro  rata  in  relationship  to  the 
designated  entity's  ownership 
percentage  and  (b)  the  absence  of 
opportimities  to  dilute  the  interest  of 
the  designated  entity  (through  capital 
calls  or  otherwise)  in  the  venture,  As 
with  corporations,  our  concern  is 
ensuring  that  the  economic 
opportunities  and  benefits  provided 
through  these  rules  flow  to  designated 
entities,  as  Congress  directed. 

167.  Application  of  the  Five-Year 
Holding  Rule.  Finally,  we  explain  how 
these  attribution  rules  apply  with  regard 
to  the  five-year  holding  and  limited 
transfer  period  for  C  and  F  block 
licensees.  During  this  five-year  period,  a 
C  or  F  block  licensee  must  not  sell  more 
than  25  percent  of  its  passive  equity  to 

a  single  investor  if  the  resulting 
attribution  of  that  investor's  gross 
revenues  or  total  assets  would  bring  the 
company  over  the  $125  million  gross 
revenues/$500  million  total  assets 
thresholds,  or  if  that  investor's  personal 
net  worth  exceeds  the  $100  million 
personal  net  worth  cap.  Similarly,  while 
individual  members  of  the  control  group 
may  change  (if  it  would  not  result  in  a 
transfer  of  control  of  the  company),  the 
control  group  must  maintain  control 
and  at  least  25  percent  of  the  equity  and 
50.1  percent  of  the  voting  stock.*"**  A 
company  will  be  permitted  to  grow 
beyond  these  gross  revenues/total  assets 
caps,  however,  through  equity 
investment  by  non-attributable  (i.e. 
passive)  investors,  debt  financing, 
revenue  from  operations,  business 
development  or  expanded  service. '^^ 

168.  Abuses.  As  stated  above,  we 
intend  by  these  attribution  rules  to 
ensure  that  bidders  and  recipients  of 
these  licenses  in  the  entrepreneurs' 
blocks  are  bona  fide  in  their  eligibility, 
and  we  intend  to  conduct  random 
audits  both  before  the  auctions  and 
during  the  10-year  initial  license  period 
to  ensure  that  our  rules  are  complied 
vfiih  in  letter  and  spirit.  If  we  find  that 
large  firms  or  individuals  exceeding  our 


'*■*  A  minority  or  woman-owned  company  must 
continue  to  adhere  to  the  attribution  rules 
applicable  to  it,  set  out  above. 

'**  These  rules  will  continue  to  apply  in  this 
manner  throughout  the  license  tarni  with  regard  to 
a  firm's  continuing  eligibility  for  inatallment 
payments,  "enhanced"  installment  payments  and 
bidding  credits. 


personal  net  worth  caps  are  able  to 
assume  control  of  licensees  in  the 
entrepreneurs'  blocks  or  otherwise 
circumvent  our  rules,  we  will  not 
hesitate  to  force  divestiture  of  such 
improper  interests  or,  in  appropriate 
cases,  issue  forfeitures  or  revoke 
licenses.  In  this  regard,  we  reiterate  that 
it  is  our  intent,  and  the  intent  of 
Congress,  that  women,  minorities  and 
small  businesses  be  given  an 
opportunity  to  participate  in  broadband 
PCS  services,  not  merely  as  fronts  for 
other  entities,  but  as  active 
entrepreneurs. 

b.  Limit  on  Licenses  Awarded  in 
Entrepreneurs'  Blocks 

169.  The  special  provisions  which  we 
adopt  for  designated  entities  are  based, 
in  part,  on  our  mandate  to  fulfill  the 
congressional  goal  that  we  disseminate 
licenses  among  a  wide  variety  of 
applicants.  47  U.S.C.  §  309(j)(3)(B). 
Therefore,  in  adopting  the  financial 
assistance  measures  set  forth  in  this 
Report  and  Order,  we  are  concerned 
about  the  possibility,  even  if  remote, 
that  a  few  bidders  will  win  a  very  large 
number  of  the  hcenses  in  the 
entrepreneurs'  blocks.  As  a 
consequence,  the  benefits  that  Congress 
intended  for  designated  entities  would 
be  enjoyed,  in  disproportionate 
measure,  by  only  a  few  individuals  or 
entities.  Congress,  in  our  view,  did  not 
intend  that  result.  We  shall  therefore 
take  steps  to  ensure  that  the  financial 
assistance  provided  through  our  rules  is 
dispersed  to  a  reasonable  number  of 
applicants  who  win  licenses  in  these 
blocks. 

170.  To  achieve  a  fair  distribution  of 
the  benefits  intended  by  Congress,  we 
shall  impose  a  reasonable  limit  on  the 
total  number  of  licenses  within  the 
entrepreneurs'  blocks  that  a  single  entity 
may  win  at  auction.  In  setting  this  limit, 
we  shall  take  care  not  to  impose  a 
restriction  that  would  prevent 
applicants  from  obtaining  a  sufficient 
number  of  licenses  to  create  large  and 
efficient  regional  services.  Specifically, 
we  shall  impose  a  limitation  that  no 
single  entity  may  wrin  more  than  10 
percent  of  the  hcenses  available  in  the 
entrepreneurs'  blocks,  or  98  licenses. 
These  licenses  may  all  be  in  frequency 
block  C  or  all  in  frequency  block  F,  or 

in  some  combination  of  the  two  blocks. 
Such  a  limit  will  ensure  that  at  least  ten 
winning  bidders  enjoy  the  benefits  of 
the  entrepreneurs'  blocks.  At  the  same 
time,  it  will  allow  bidders  to  effectuate 
aggregation  strategies  that  include  large 
numbers  of  licenses  and  extensive 
geographic  coverage. 

171.  Further,  this  limitation  will 
apply  only  to  the  total  number  of 
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licenses  that  may  be  \  ^on  at  auctioos  in 
these  blocks;  it  is  not  m  ovmership  cap 
that  applies  to  license  s  that  might  be 
obtained  after  the  auoLions.  For 
purposes  of  implemeating  this 
restriction,  we  shall  c  snsider  licenses  to 
be  won  by  the  same  e  itity  if  an 
applicant  (or  other  en  lity)  that  controls, 
or  has  the  power  to  ct  ntrol  hcenses  won 
at  the  auction,  contro  s  or  has  the  power 
to  control  another  Uc^nse  won  at  the 
auction. 


2.  Definition  of  Small 


172.  In  the  Second 
we  adopted  a  definition 
businesses  based  on 
definition  used  by  the 
Administration  (SBA 
permits  an  applicant 
installment 
worth  not  in  excess  o 
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taxes  for  the  two  preceding 
excess  of  $2  million. 
§121.601.»'^Inthe 
Order,  we  noted,  howfe\' 
certain  telecommuni 
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'will  exclude  business^ 
size  to  survive,  much 
the  competitive  broadband 
marketplace.  The  SB/1 
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■'"The  SBA  has  recently 
net  income  staadard  as  it  a] 
Busineu  lutenuMnt  Compafc 
59  Fed.  Rag.  16SSa.  16956  ( 
standard  for  determining 
business  ajncerns  applying 
management  assistance  u 
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advocate  adoption  of  a  gross  revenue 
test,  arguing  that  a  net  worth  test  could 
be  misleading  as  some  very  large 
companies  have  low  net  worth.  The 
SBA's  Chief  Counsel  for  Advocacy 
recommends  that  the  revenue  standard 
be  raised  to  include  firms  that  (together 
with  affiliates)  have  less  than  $40 
million  in  gross  revenue.  Similarly. 
Suite  12  suggests  a  $73  million  in 
annual  sales  threshold.*'*'  As  another 
option,  the  SBA's  Chief  Counsel  for 
Advocacy  suggests  that  the  Commission 
consider  a  higher  revenue  ceiling  or 
adopt  different  size  standards  for 
different  telecommunications 
markets.'** 

1 74.  We  expect  broadband  PCS  to  be 
a  highly  capital  intensive  business 
requiring  bidders  to  expend  tens  of 
millions  of  dollars  to  acquire  a  license 
and  construct  a  system  even  in  the 
smaller  broadband  PCS  markets.  Thus, 
we  beheve  that  our  current  small 
business  definition  is  overly  restrictive 
because  it  would  exclude  most 
businesses  possessing  the  financial 
resources  to  compete  successfully  in  the 
provision  of  broadband  PCS  services. 
Accordingly,  we  modify  our  small 
business  definition  for  broadband  PCS 
auctions  to  ensure  the  participation  of 
small  businesses  with  the  financial 
resources  to  compete  effectively  in  an 
auction  and  in  the  provision  of 
broadband  PCS  services. 

175.  There  is  substantial  support  in 
the  record  for  a  $40  millicMi  gross 
revenue  standard.  For  example,  the  SBA 
recommends  that  for  broadband  PCS,  a 
small  business  be  defined  as  one  whose 
average  annual  gross  revenues  for  its 
past  three  years  do  not  exceed  $40 
milhon.i'*^  It  states  that  this  definition 
isolates  those  companies  that  have 
significantly  greater  difficulty  in 
obtaining  capital  than  large  enterprises. 


'*"  Many  other  comjnenters  set  forth  their 
recommendations  on  the  appropriate  small  business 
dennition  for  broadband  PCS  preferences.  See,  e.g., 
comments  of  Tri-State  (S5  million  average  annual 
operating  cash  fkrw).  Loxcel  [net  worth  not 
exceeding  S2X)  million),  and  Iowa  Network  [las 
than  S40  million  in  annual  revenues). 

'^''Some  parties  recommend  using  the  SBA's 
alternative  ISOO  employee  standard.  See,  e.g., 
comments  of  SBA  Associate  Administrator  for 
Procurement  Assistance  at  2,  CFW  Conununications 
at  2,  and  Iowa  .Network  at  17.  A  number  of  other 
corrunenters,  including  the  SBA's  Chief  Counsel  for 
Ad\  ocacy.  argue,  however,  that  adoption  of  this 
alternative  SBA  definition  would  open  up  a  huge 
loophole  in  the  designated  entity  eligibility  criteria. 
Specifically,  they  contend  that  teleconununications 
is  a  capital,  rather  than  labor,  intensive  imlustry, 
and  thjtt  an  entity  with  1.500  employees  is  likely 
to  be  extremely  well  capitaHzad  and  have  no  need 
for  the  special  treatment  mandated  by  Congrese  in 
the  Budget  AcL  See,  e.g.,  comments  of  SBA  Chief 
Counsel  for  Advocacy  at  8,  LuxCel  Croup.  Ir>c.  at 
4.  Suite  12  Group  at  io-11. 

^**Ex  parte  filing  of  U.S.  Small  Business 
.^d.TiiniMration.  (uni-  24.  1994. 


At  the  same  time,  the  SBA  contends  that 
a  company  with  $40  million  in  revenue 
is  sufficiently  large  that  it  could  survive 
in  a  competitive  wireless 
communications  market.'s°  Similarly, 
the  SBA  Chief  Counsel  for  Advocacy 
asserts  that  a  $40  million  threshold  will 
allow  participation  by  firms  "of 
sufficient  size  to  meet  demands  in 
almost  all  small  markets  and  some 
medium-size  markets  without 
significant  outside  financial 
assistance."  '^i  For  purposes  of 
broadband  PCS.  we  shall  therefore 
define  a  small  business  as  any  firm, 
together  with  its  attributable  investors 
and  affiliates,  with  average  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  $40  million.'"  In 
addition,  an  applicant  will  not  qualify 
as  a  small  business  if  any  one 
attributEible  investor  in,  or  affiliate  of, 
the  entity  has  $40  milfion  or  more  in 
personal  net  worth.'" 

176.  For  pmposes  of  determining 
whether  an  entity  qualifies  as  a  small 
business,  we  will  follow  the  control 
group  and  attribution  rules  set  forth 
with  regard  to  eligibility  to  bid  in  the 
entrepreneurs'  blocks.  In  particular, 
winning  bidders  are  required  to  identify 
on  their  long-form  applications  a  control 
group  that  holds  at  least  50.1  percent  of 
the  voting  interests  of  the  applicant  (and 
otherwise  has  de  facto  control)  and 
owns  at  least  a  25  percent  equity  stake. 
The  gross  revenues  of  each  member  of 
the  control  group  and  each  member's 
affiliates  will  be  counted  toward  the  $40 
million  gross  revenue  threshold, 
regardless  of  the  size  of  the  member's 
total  interest  in  the  applicant.  The  $40 
million  personal  net  worth  limitation 
will  also  apply  to  each  member  of  the 


>"  Comments  of  SBA  Office  of  Advocacy  at  10. 
Cf.  comments  of  Iowa  Network  and  Telephone 
Electronics  Corporation  (advocating  a  S40  million 
annual  revenue  criterion  for  telephone  companies) 
and  reply  comments  of  North  American  Interactive 
Partners  and  Kingvimod  Associates  (advtjcaling  S40 
million  gross-revenue  criterion  for  applicants  for 
the  fifty  most-populous  BTAs,  based  on  estimated 
average  build-out  cost). 

>'i-  The  estabtishment  of  small  business  size 
standards  is  geaerally  governed  by  Section  3  of  the 
Small  Business  Act  of  1953.  as  aniended.  15  U.S.C 
§642(aJ.  Recent  amendments  to  that  statute  provide 
that  small  business  size  standards  developed  by 
Federal  agencies  must  be  based  on  the  average  gross 
revenues  of  such  business  ova  a  period  of  not  less 
than  three  years.  See  Pub.  L  No.  102-366.  Title  U, 
§222(a).  106  Stat.  999  (1992);  15  U.S.C.  §632 
(a)(2)(B)(ii). 

'*'  Unlike  our  eligibility  criteria  to  bid  in  tlie 
entrepreneurs'  blocks,  we  do  not  adopt  a  total  assets 
standard  here.  We  believe  that  the  S40  million  gross 
revenue  cap  for  small  businesses,  together  with  the 
S500  million  total  asset  threshold  we  set  for  entry 
into  the  entrepreneurs'  blocks  in  the  first  instance, 
should  be  sufficient  to  ensure  that  only  bona  fidp 
smalt  businesses  are  able  to  take  advantage  of  the 
mraiu.'cs  intended  for  those  designated  entities. 
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control  group.  We  will  not  consider  the 
gross  revenues  or  personal  net  worth  of 
any  other  investor  unless  the  investor 
holds  25  percent  or  more  of  the 
outstanding  passive  equity  in  the 
applicant,  which,  as  defined  above, 
includes  as  much  as  five  percent  of  the 
voting  stock  in  a  corporate  applicant. 

177.  We  also  adopt  the  more  relaxed 
attribution  standard  set  forth  in  the 
entrepreneurs'  blocks  section  with 
regard  to  investors  in  minority  and 
female-owned  applicants.  Specifically, 
we  will  not  consider  the  gross  revenues 
or  personal  net  worth  of  a  single  passive 
investor  in  a  minority  or  female-owned 
small  business  unless  the  investor  holds 
in  excess  of  a  49.9  percent  passive 
interest  (which  includes  as  much  as  five 
percent  of  a  corporate  applicant's  voting 
stock),  provided  the  women  or  minority 
control  group  maintains  at  least  50.1 
percent  of  the  equity  and,  in  the  case  of 
a  corporate  applicant,  at  least  50.1 
percent  of  the  voting  stock. '^4  vVe 
believe  that  such  revenue  attribution 
wall  ensure  that  only  bona  fide  small 
businesses  are  able  to  take  advantage  of 
the  special  provisions  we  have  adopted, 
but  will  allow  those  businesses  to  attract 
sufficient  equity  capital  to  be  truly 
viable  contenders  in  the  PCS  industry. 

1 78.  These  financial  eUgibility  rules 
will  continue  to  apply  throughout  the 
license  term.  Thus,  firms  that  received 
bidding  credits  and  "enhanced" 
installment  payments  based  on  their 
small  business  status  will  be  subject  to 
the  repayment  penalties  outlined  above, 
if  an  investor  subsequently  purchases  an 
"attributable"  interest  (e.g.  25  percent  or 
more  of  the  firm's  equity)  and,  as  a 
result,  the  gross  revenues  of  the  firm 
exceed  the  $40  million  gross  revenues 
cap,  or  the  personal  net  worth  of  the 
investor  exceeds  the  $40  million 
personal  net  worth  threshold. 

179.  Finally,  we  will  allow  a 
consortium  of  small  businesses  to 
qualify  for  any  of  the  measures  adopted 
in  this  order  applicable  to  individual 
small  businesses.  As  used  here,  the  term 
"consortium"  means  a  conglomerate 
organization  formed  as  a  joint  venture 
among  mutually-independent  business 
firms,  each  of  which  individually 
satisfies  the  definition  of  a  small 
business. 

180.  Several  commenters  argue  that  a 
consortium  should  not  qualify  for 
special  treatment  unless  the  consortium 
itself  meets  the  estabhshed  definitional 
criteria.'ss  They  contend  that  the  FCC 
should  not  allow  consortia  to  be  used  as 
a  means  of  circumventing  the  usual 


prerequisites  for  these  special 
provisions.  In  the  Second  Report  and 
Order,  we  concluded  that  consortia 
might  be  permitted  to  receive  benefits 
based  on  participation  in  the 
consortium  by  one  or  more  designated 
entities,  but  believed  such  a  consortium 
should  not  be  entitled  to  qualify  for 
measures  designed  specifically  for 
designated  entities.  As  a  general  matter, 
we  shall  continue  to  adhere  to  that 
principle.  We  think,  however,  that  in 
the  broadband  PCS  service,  allowing 
small  businesses  to  pool  their  resources 
in  this  manner  is  necessary  to  help  them 
overcome  capital  formation  problems 
and  thereby  ensure  their  opportimity  to 
participate  in  auctions  and  to  become 
strong  broadband  PCS  competitors. 
Because  of  the  exceptionally  large 
capital  requirements  in  this  service,  we 
agree  with  the  SBA  Chief  Counsel  for 
Advocacy  that,  so  long  as  individual 
members  of  the  consortium  satisfy  the 
definition  of  a  small  business,  the 
congressional  objective  of  ensuring 
opportimities  for  small  business  will  be 
fully  met.  Individual  small  entities  that 
join  to  form  consortia,  as  distinguished 
from  a  single  entity  with  gross  revenues 
in  excess  of  $40  million,  still  are  likely 
to  encoimter  capital  access  problems 
and,  thus,  should  qualify  for  members 
aimed  at  small  businesses.  We  do  not 
believe  however,  that  this  congressional 
goal  will  be  satisfied  if  special  measures 
are  allowed  for  consortia  that  are 
"predominantly"  or  "significantly" 
owned  and/or  controlled  by  small 
businesses,  as  recommended  by  several 
commenters. '56  j^js  would  have  the 
effect  of  eviscerating  our  small  business 
definitional  criteria  and  would  not 
further  the  ability  of  bona  fide  small 
businesses  to  participate  in  PCS 
services. 

3.  Definition  of  Women  and  Minority- 
Owned  Business 

181.  As  discussed  above,  we  have 
taken  steps  in  this  order  to  address  the 
special  fiinding  problems  faced  by 
minority  and  women-owned  firms  and 
thereby  to  ensure  that  these  groups  have 
the  opportunity  to  participate  and 
become  strong  competitors  in  the 
broadband  PCS  service. '^^  We  thus  have 


'"'••See  supra  1160. 

"■'■  See  comments  of  McCaw  at  21  and  Myers  at 


'*»  See,  e.g.,  comments  of  Rural  Cellular  Corp.  at 
2.  Bell  Atlantic  at  17.  NAMTEC  at  19.  and  AT&T 
at  25-26. 

■     '"  As  noted  in  the  Second  Report  and  Order,  the 
members  of  the  following  groups  will  be  considered 
"minorities"  for  purposes  of  our  rules:  "ITihose  of 
Black.  Hispanic  Surnamed,  American  Eskimo. 
Aleut.  American  Indian  and  Asiatic  American 
extraction."  See  Statement  of  Policy  on  Minority 
Ownership  of  Broadcasting  Facilities.  68  FCC  2d 
979.  980  n.8  (1978):  Commission  Policy  Regarding 
the  Advancement  of  Minority  Ownership  in 
Broadcasting,  92  FCC  2d  849',  489  n.l  (1982). 


adopted  a  tax  certificate  program  for 
women  and  minorities  to  allow  more 
sources  of  potential  funding,  have 
relaxed  the  attribution  standard  used  to 
determine  eligibility  to  bid  for  licenses 
on  fi'equency  blocks  C  and  F.  and  have 
adopted  special  measures  for 
installment  payments  and  bidding 
credits. 

182.  As  also  indicated  above,  for  ' 
purposes  of  implementing  these  steps, 
we  have  departed  from  the  definition  of 
a  minority  and  woman-owned  firm  that 
was  adopted  in  the  Second  Report  and 
Order.  "There,  we  found  generally  that  to 
establish  ownership  by  minorities  and 
women,  a  strict  eligibility  standard 
should  be  adopted  that  required 
minorities  or  women  to  have  at  least  a 

.  50.1  percent  equity  stake  and  a  50.1 
percent  controlling  interest  in  the 
designated  entity.  Second  Report  and 
Orderat  1277;  47  CFR  §  1.2110(b)(2).      . 
For  the  broadband  PCS  auctions,  we 
retain  the  requirement  that  minorities 
and/or  women  control  the  applicant  and 
hold  at  least  50.1  percent  of  a  corporate 
applicant's  voting  stock.  However,  to 
establish  their  eligibility  for  certain 
benefits,  summarized  below,  we  shall 
impose  an  additional  requirement  that, 
even  where  minorities  and  women  hold 
at  least  50.1  percent  of  the  applicant's 
equity,  other  investors  in  the  applicant 
may  own  only  passive  interests,  which, 
for  corporate  applicants,  is  defined  to 
include  as  much  as  five  percent  of  the 
voting  stock.  In  addition,  provided  that 
certain  restrictions  are  met,  we  shall 
also  allow  women  and  minority-owed 
firms  the  option  to  reduce  to  25  percent 
the  50.1  percent  minimum  equity 
amount  that  must  be  held. 

183.  We  emphasized  in  the  Second 
Report  and  Order  that  we  did  not  intend 
to  restrict  the  use  of  various  equity 
financing  mechanisms  and  incentives  to 
attract  financing,  provided  that  the 
minority  and  women  principals 
continued  to  own  50.1  percent  of  the 
equity,  calculated  on  a  fully-diluted 
basis,  and  that  their  equity  interest 
entitled  them  to  a  substantial  stake  in 
the  profits  and  liquidation  value  of  the 
venture  relative  to  the  non-controlling 
principals.  VVe  noted,  however,  that 
different  standards  that  meet  the  same 
objectives  may  be  appropriate  in  other 
contexts.  Second  Report  and  Order  at 

1  278.  In  view  of  the  evidence  of 
discriminatory  lending  experiences 
faced  by  minority  and  women 
entrepreneurs  and  the  exceptional  great 
financial  resources  beUeved  to  be 


Moreover,  as  adopted  in  the  Second  Report  <i:-id 
Order,  minority  and  women-owned  businesj-f<-  v,  i\ 
be  eligible  for  special  measures  only  if  \he  mir.ur.ly 
and  women  principals  are  also  United  Sl6li'.<> 
citizens. 
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required  by  broadbai  d  PCS  applicants, 
we  conclude  that  it  i:  i  appropriate  to 
allow  more  fleodbilit '  with  regard  to  the 
50. 1  percent  equity  r  jquirements  for 
this  service  in  order  i  o  open  doors  to 
more  sources  of  equi  y  financing  for 
women  and  minority -owned  firms. 

184.  We  shall  then  iore  allow  women 
and  minority-owned  firms  the  following 
options.  First,  they  n  ay  satisfy  the 
general  definiticm  sel  forth  in  the 
Second  Report  and  C  ^-rfer,  which 
requires  the  minoritji  and/or  female 
principles  to  control  the  applicant,  own 
at  least  50.1  percent  i  »f  its  equity  and, 
in  the  case  of  corpon  te  applicants,  hold 
at  least  50. 1  percent  ( »f  the  voting  stock. 
Under  this  option,  ot  ler  investors  may 
own  as  much  as  a  49  9  percent  passive 
equity  interest.  As  nc  ted  above 
regarding  eligibility  t  d  bid  in  the 
entrepreneurs'  block:  ,  passive  equity  in 
the  corporate  context  means  only  non- 
voting stock  may  be  leld,  or  stock  that 
includes  no  more  tha  n  five  percent  of 
the  voting  interests.' *  For  partnerships, 
the  term  means  limit  sd  partnership 
interests  that  do  not   lave  the  power  to 
exercise  control  of  th ;  equity.  In 
addition,  as  required 
Report  and  Order,  al 
will  be  calculated  on 
basis,  meaning  that  a  ;reements  such  as 
stock  options,  warrar  ts  and  convertible 
debentures  generally  will  be  considered 
to  have  a  present  effe  irt  and  will  be 
treated  as  if  the  righti  thereunder  have 
been  fully  exercised.  ^^  We  recognize 
that  the  requirement  hat  other  investors 
own  only  passive  inti  rests  is  a 
departure  from  the  d(  finition  of  a 
minority  or  women-o  ivned  business 
adopted  in  the  Secon  d  Report  and 
Order,  but  because  o  the  very 
significant  financial  <  ontribution  that " 
may  be  made  by  such 
designated  entities,  v  e  believe  that  the 
passive  equity  requir  ^ment  is 


ir  IS 


I  shai » 
per  ent 


I  snari  s 


!C 


'•"For  example,  under  l.' 
applicant  with  rwo  classes 
oulslanding  stock.  100 
100  shares  of  non-»ot!ng 
non-eligible  entity  49.9 
equity,  consisting  of  5 
votir.ii  stock  and  94  shares 
Under  this  scenario,  eligibli 
in  order  to  retain  at  least 
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appropriate  as  an  additional  safeguard 
to  ensure  that  minorities  and/or  women 
retain  control  of  the  aprplicant. 

185.  As  a  second  option,  women  and 
minority-owned  firms  may  sell  up  to  75 
percent  of  the  company's  equity, 
provided  that  no  single  investor  may 
hold  25  percent  or  nMHB  of  the  firm's 
passive  equity,  which  is  defined  in  the 
same  manner  as  above.  For  example,  a 
corporation  with  100  shares  of  voting 
stock  ar>d  100  shares  of  non- voting 
stock,  with  the  200  shares  representing 
the  total  outstanding  shares  of  the 
company,  could  qualify  as  a  minority  or 
women-owned  business  under  the 
following  circumstances.  The  minority 
or  women  principals  would  have  to  own 
at  least  51  shares  of  voting  stock,  which 
satisfies  the  requirement  that  they  have 
voting  control  and.  in  this  case,  also 
meets  the  requirements  that  they  hold  at 
least  25  percent  of  the  equity.  Two  other 
investors  could  each  own  44  shares  of 
non-voting  stock  and  five  shares  of 
voting  stock,  which  repyresents  24.5 
percent  of  the  company's  equity  for  each 
of  the  shareholders.  A  third  investor 
could  own  the  remaining  12  shares  of 
non-voting  stock  and  five  shares  of  the 
voting  stock,  or  8.5  percent  of  the 
equity.  The  remaining  34  shares  of 
voting  stock  may  be  sold  to  other 
investors  provided  that  no  single 
investor  owns  more  than  five  shares. 

186.  Whichever  option  is  chosen,  we 
will  require  establishment  of  a  "control 
group"  in  much  the  same  way  we  did 
for  purposes  of  eligibility  to  bid  in  the 
entrepreneurs"  blocks.  Specifically, 
winning  bidders,  transferees  or 
assignees  must  identify  on  their  long- 
form  applications  a  control  group 
(consisting  entirely  of  minorities  and/ or 
women  or  entities  100  percent  owned 
and  controlled  by  minorities  and 
women)  that  has  de  jure  and  de  facto 
control  of  the  applicant  and  holds  either 
at  least  5Q.1  or  25  percent  of  the 
applicant's  equity,  depending  upon 
which  option  is  elected. 

187.  \Ve  believe  that  a  modification  of 
our  50.1  percent  equity  requirement  will 
best  achieve  Congress'  objective  of 
providing  effective  and  long-term 
economic  opportunities  for  women  and 
minority-owned  firms  in  broadband 
PCS.  At  the  same  time,  we  shall 
maintain  stjicl  enforcement  of  the 

•requirement  that  actual  control  reside 
with  the  qualified  designated  entities. 
Thus,  to  establish  their  eligibility  for  tax 
certificates,  enhanced  installment 
payments,  bidding  credits  and  relaxed 
celRilar  attribution  rules,  women  and 
minority-owned  applicants  electing  to 
use  the  25  percent  equity  option  may 
not  in  any  instance  allow  an  individual  . 
investor  who  is  not  in  the  control  group 


to  own  more  than  a  25  percent  passive 
equity  interest.  This  restriction  will 
apply  even  in  circiunstances  in  which 
allowing  an  investor  to  exceed  these 
limitations  would  not  result  in  the 
applicant's  exceeding  the  gross  re\'enues 
and  other  financial  standards  that  apply 
to  other  bidders  in  the  entrepreneurs' 
blocks  and  other  situations  involving 
financial  caps.  These  structural 
safeguards,  as  well  as  the  general 
requirement  that  other  investors  hold 
only  passive  interests  in  women  and 
m.inority-owned  applicants,  will  help  to 
ensure  that  control  truly  remains  with 
the  women  and  minority  designated 
entities. 

188.  For  example,  a  women  or 
minority-owned  firm  electing  to  use  the 
25  percent  option  may  have  a  non- 
eligible  investor  with  more  than  a  25 
percent  passive  stake  and  still  qualify  to 
bid  in  the  entrepreneurs'  blocks  or  for 
benefits  that  apply  to  small  businesses, 
as  long  as  the  attributable  revenues  of 
the  investor  do  not  cause  the  applicant 
to  exceed  the. gross  revenues/total  assets 
caps.  In  these  contexts,  no  additional 
restrictions  are  necessary,  because 
women  and  minority-owned  applicants, 
like  other  applicants,  are  eligible  to  bid 
in  these  blocks  and  to  qualify  as  small 
businesses  so  Icwig  as  they  comply  with 
the  same  restrictions  on  financial 
eligibility  that  apply  to  other  applicants. 
Since  the  attribution  rule  itself  operates 
to  ensure  compliance  with  size 
limitations,  it  is  not  necessary  to  impose 
additional  restrictions  on  the  size  of 
interests  held  by  investors  with 
attributable  interests.  This  firm  will  not 
qualify,  however,  for  special  measures     .. 
applicable  only  to  women  and  minority- 
owned  businesses,  such  as  "enhanced" 
installment  payments  or  the  15  or  25 
percent  bidding  credits,  because  it  has 

a  single  non-eUgible  investor  with  more 
than  a  25  percent  passive  interest.  In 
circumstances  in  which  women  and 
minorities  are  required  to  retain  only  25 
percent  of  the  firm's  equity,  this 
additional  structural  restriction  is 
appropriate  because  the  objective  in  this 
context  is  to  ensure  notmerely  financial 
eligibility,  but  that  women  and 
minorities  retaincontrol  of  the  license. 

189.  We  set  forth  previously  rules 
definin'g  more  explicitly  the  term 
"control"  for  purposes  of  determining 
whethera  "control  group"  maintains  de 

Jacto  as  well  as  de/ure  control  of  an 
applicant."'*  Those  rules  apply  equally 
to  the  minority  and  women  principals  of 
minority  and  women-owned  applicants, 
Consistentwith  our  generaLpolicies 
with  regard  to  women-owned  applicants 
for  purposes  of  our  multiple  ownership 


■"Sep  supra  t  164. 
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and  cross-ownership  rules  in  this 
broadcast  context,  we  shall  not  adopt,  at 
this  time,  any  special  niles  or 
presumptions  to  determine  whether 
women-owned  appficant*  exercise 
independent  control  of  their  firms.  See 
In  the  Matter  of  Clarification  of 
Commission  Policies  Hoarding  Spousal 
Attribution,  7  FCC  Red  1920,  57  FR 
8845,  Mar.  13, 1992. 

190.  Our  requirement  that  control  rest 
with  minorities  and/or  women  and  the 
clarifications  above  ensure  that  parties 
do  not  attempt  to  evade  the  statutory 
requirement  Xo  provide  economic 
opportunities  and  ensure  participation 
by  businesses  owned  by  these  groups. 
We  reaffirm  our  commitment  to 
investigate  all  allegations  of  fronts, 
shams  or  other  methods  used  by  those 
who  try  to  obtain  a  benefit  to  which 
they  are  not  lawfulfy  entitled.  In  this 
vein,  we  again  admonish  parties  that  we 
will  conduct  random  pre-  and  post- 
auction  audits  to  ensure  that  applicants 
receiving  these  benefits  are  bona  fide 
designated  entities. 

191 .  We  also  note  here  that  we  are 
departing  from  the  provision  in  the 
Second  Report  and  Order  that  bars 
publicly  traded  companies  from 
qualifying  as  minority  and  woman- 
owned  businesses  for  purposes  of 
participating  in  auctions.  Most  of  the 
steps  taken  to  assist  these  designated 
entities  in  this  Chtler  {e.g..  bidding 
credits  and  installment  payments)  are 
confined  to  winning  bidders  in  the 
entrepreneurs'  blocks,  where  there  is  a 
financial  limit  on  the  size  of 
participants.  Because  of  the  expected 
largecapital  entry  costs  of  broadband 
PCS,  we  believe  ^at  even  publicly 
traded  companies  owned  by  women  and 
minorities  that  quahfy  to  bid  in  blocks 
C  and  F  require  additional  measures, 
such  as  bidding  credits  and  installment 
payments,  to  be  able  to  participate 
successfully.  We  emphasize,  however, 
that  the  exception  to  the  attribution 
rules  for  pubhcly  fraded  companies  to 
be  eligible  to  bid  in  the  entrepreneurs' 
blocks  does  not  apply  here.»«'  To 
qualify  for  measiires  targeted 
exclusively  to  women  and  nrinority- 
owned  businesses,  a  company  must 
satisfy  the  definition  set  forth  in  this 
section. 

192.  As  noted  tbove,  applicants 
owned  by  women  and  minorities  must 
meet  the  limitations  on  gross  revenues,  . 
total  assets  and  .personal  net  worth  to 


qualify  for  entry  into  the  entrepreneurs' 
blocks.  The  size  limita^ons  do  ntA 
apply,  however,  to  all  measures 
designed  to  assist  apphcants  owned  by 
minorities  and/or  women.  The  tax 
certificate  policy  apj^es  to  all 
broadband  PCS  licenses  and  is  not 
limited  to  licenses  in  the  entrepreneurs' 
blocks.  Therefore.  Iwisinesses  ovs-ned  by 
minorities  and  wamen  need  not  meet 
the  gross  reveniie  and  other  financial 
restrictions  to  qualify  for  tax  certificates. 
Similarly,  the  relaxed  cellular 
attribution  threshold  for  minority  and 
women-owned  firms  adopted  in  the 
Broadband  PCS  Reconsideration  Ckder 
is  not  limited  to  the  entrepreneurs' 
blocks.  Thus,  minority  and  women- 
owned  firms  that  do  not  meet  the  gross 
revenues,  total  assets  and  net  worth 
restrictions  may  nevertheless  qualify  for 
the  40  percent  cellular  attribution  rule. 
But  minority  and  women-owned  firms 
must  satisfy  the  Commission's  structural 
ownership  requirements  to  receive  the 
benefits  of  tax  certificates  and  the 
relaxed  cellular  attribution  rule;  that  is, 
they  are  subject  to  the  limitation  that 
interests  held  by  investors  who  are  not 
women  and  minorities  must  be  passive. 

4.  Definition  of  Rural  Telephone 
Ccmipany 

193.  As  discussed  above,  we  have 
adopted  several  measures  to  assist  rural 
telephone  companies  in  the  broadband 
PCS  service.  We  decide  here  the 
definition  of  rural  telephone  companies 
who  are  eligible  for  those  benefits.  As 
explained  below,  for  this  service,  we 
shall  depart  from  the  definition  adopted 
in  the  Second  Report  and  Order  and 
define  rural  telephone  companies  as 
local  exchange  carriers  having  100,000 
or  fewer  access  lines,  including  all 
affiliates. 

194.  As  we  pointed  out  in  the  Second 
Report  and  Order,'*^^  most  of  those 
responding  to  our  tentative  conclusion 
in  the  Notice  concerning  the  definition 
of  a  rural  telephone  company  contended 
that  the  proposed  definition,  which  was 
based  on  the  standard  contained  in 
Section  63.58  of  the  Commission's 
Rules,  was  too  restrictive.  A  variety  of 
more  inclusive  definitions  were 
recommended.^3  Some  commenters 
advocated  a  definition  in  which  a 
company  would  qualify  if  it  satisfied 
either  of  two  alternative  criteria  based 


on  population  of  communities  served  or 
number  of  access  lines.'**  Others 
advocated  adoption  of  a  definition 
focusing  simply  on  the  number  of  access, 
lines  provided.'"  One  commenter 
advocated  a  definition  focusing 
exclusively  on  revenues  rather  than 
access  lines,  with  the  standard  for  rural 
telephone  company  status  at  annual 
revenues  under  SlOO  milhon.'**  In 
addition,  some  advocated  a  somewhat 
more  restrictive  definition.'*^ 

195.  Many  commenters  suggested 
limiting  rural  telephone  ahgibility  to 
carriers  serving  communities  with  no 
more  than  10.000  inhabitanU.  asserting 
that  aich  a  standard  better  comports 
with  common  notions  about  which 
telephone  companies  are  "rural."  "*«  A 
number  of  other  commenters  supported 
a  defimtion  of  rural  telephone  company 
that  would  include  a  Hmitation  on  the 
size  of  the  company.  OPASTCO,  for 
example,  asserted  that  siich  a  limitation 
would  comport  with  the  statutory 
mandate  to  ensure  opportunity  for  rural 
telephone  companies  because  "the 
problem  such  companies  &ce  in  the 
competitive  bidding  arena"  is  as  much 
a  function  of  their  size  as  of  the  rural 
character  of  their  service  areas."  "*« 
NTCA  similarly  contended  that  small 
companies  have  shown  the  interest  and 
commitment  needed  to  fulfill  the 
explicit  statutory  goal  of  "rapid 
deplojTnent  of  new  •   •  *  services  for 
*   *   *  those  residing  in  rural  areas," 
citing  as  support  a  report  on  the 
deployment  of  digital  switching  by 
small  LECs.'^o  Other  parties  suggested 


'*'  With  regard  to<|u«1flfyfng  to  bid  in  the 
entrepreneurs'  blocks,  we  stated  that  we  would  not 
attribute  the  revenues  or  assets  of  an  investor  thai 
owns  up  to  15  percent  of  a  publicly  traded 
applicant's  voting «tock.  For  {mvaiely  held 
companies,  the  voting  stock  threshold  is  five 
percent.  See  supra  H 158. 163. 


>•»  Second  Report  and  Order  at  11279-282. 

'"'  See,  e.g..  cammeiru  of  Saco  River,  Telephone 
Electronia,  and  knwe  )4»twori  tadvocating 
amending  the  proposed  definition  merely  by  raising 
the  population  threshold  to  10.0001,  and  comroents 
of  Chickasaw  (advocating  defmition  including 
companies  that  predoroioantly,  hut  not  exclusively. 
serve  customers  in  communities  of  less  than  104)80 
In  non-urbanized  areas). 


'*■•  See.  e.g..  coirunents  oTTelocator.  TDS, 
NYNEX,  NOTA,  NTCA  and  Saco  River 
{recommending  a  definition  including  comparnes 
that  either  provide  service  only  within  communities 
of  WJXM)  or  less  lo  non-urbanized  areas  or  provide 
10.000  or  fewer  access  lines  (and  no  more  than 
150.000  in  conjuDction  with  affiliates});  comments 
of  OPASTCO  Irecamniendii^  defining  rural 
telephone  companies  as  those  that  either  provide 
exchange  serk'ice  only  within  communities  of 
10,000  or  less  in  non-urbenized  areas  or  that 
provide  SO.OOO  or  fowwr  access  lines;  and  comments 
of  SBA  Chief  Counsel  im  Advocacy  (recommending 
a  definition  including  oompenies  serving 
communities  of  20.006  or  less  in  non-urbanized 
areas  or  providing  50.000  or  fewer  access  lines 
(including  lines  provided  by  affiliates)). 

'"'See,  e.g.,  comments  of  STCL,  MEBTEL.  CFW. 
Minnesota  Equal  Access  Network.  Rural  Celluiar 
Assn.,  Rural  Cellular  Corp,  Rochester  Tel.  Corp. 
McCaw.  DialPage,  APC.  TDS  and  Gulf  Telephone 
Co.  (suggesting  caps  between  25.000  and  150.OS0 
access  lines). 

'""Comments  of  PMN. 

■"'Soe.  e.^.,caminenUofCTE  (defiiiitian  would 
apply  only  to  companies  that  exclusively  .serve 
customers  in  communities  of  Kl.OOO  or  leas  in  non- 
urbanized  areas  and  that  firovide  wireline  e\t  bo.nge 
service  to  10,000  or  fewer  customers). 

'»»  See.  e.g..  comments  of  OPASTCO.  Iowa 
Network.  Saco  River  and  Telephone  Electrtuiics. 

'""Comments of  OPASTCO  at  5. 

•'"txjmmenls  of  NTCA  at  7-8. 
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196.  In  the  Seconc  Report  and  Order. 
on  of  "rural 
that  includes 


we  adopted  a  definit 
telephone  company' 
independently  owne  1  and  operated 
local  exchange  carrie  rs  that  (1)  do  not 
serve  communities  v  ith  more  than 
10.000  inhabitants  ir  the  licensed  area, 
and  (2)  do  not  have  r  lore  than  50.000 
access  lines,  includii  ig  all  affiliates.  47 
CFR  §  1.2110(b)(3).  V  ^e  stated  our  belief 
that  a  limitation  on  t  le  size  of  eligible 


rural  telephone  com 
appropriate  because 
intend  for  us  to  give 


anies  is 

Zongress  did  not 
ipecial  treatment 


to  large  LECs  that  ha  )pen  to  serve  small 
rural  communities,  i  ee  Second  Report 
and  Order  at  %  262. 

197.  Several  partiefe  who  filed 
petitions  for  reconsic  eration  of  the 
Second  Report  and  C  tder  argue  that  the 
definition  adopted  fc  r  rural  telephone 
companies  may  be  tc  o  restrictive  given 
the  capital  intensive  lature  of 
broadband  PCS.'^'  V  e  also  note  that 
NTCA  argued  in  its  c  omments  in  this 
proceeding  that  it  is  leither  necessary 
nor  appropriate  to  us  e  the  same  criteria 
to  define  rural  telept  one  companies  in 
rules  pertaining  to  different  services, 
technologies,  and  inc  ustries.'^^ 
Likewise,  in  an  ex  pc  rte  letter, 
OP  ASTCO  states  tha  1 
telephone  company  or  purposes  of 
broadband  PCS  as  a  Dcal  exchange 
carrier  with  less  than  $100  million  in 
revenue,  the  Commis  sion  will  properly 
capture  in  the  define  i  class  locally- 
owned  telephone  coi  ipanies  who  are 
truly  interested  in  pr  )viding  services  to 
rural  areas. '^^  OPAS'  'CO  notes  that  the 
"same  universe  of  co  upanies"  that 
would  fall  under  sue  i  a  revenue 
threshold  would  be  c  aptured  by  a 
definition  that  incluc  es  all  telephone 
companies  having  IC  D.OOO  or  fewer 
access  lines.'''* 


I  ote 


'"  See.  e.g..  petitions  of 
ISDN).  U.S.  Intelco.  NTCA, 
Association  and  TDS.  We 
arguments  have  been  made 
services. 

'  "^  See  comments  of  NT(J.\ 

'' '£x  parte  filing  of  filii 
1994,  at  2:  see  also  comments 

•  •••  Id 


by  defining  rural 


outh  Dakota  Network 
Rural  Cellular 
that  similar 
with  respect  to  other 


at  4. 

ofOPASTCO,  |une2, 
ofPMNaI7-a. 


198.  Our  challenge  in  establishing  a 
definition  of  a  rural  telephone  company 
for  broadband  PCS  is  to  achieve  the 
congressional  goal  of  promoting  the 
rapid  deployment  of  this  new  service  in 
rural  areas  by  targeting  only  those 
telephone  companies  whose  service 
territories  are  predominantly  rural  in 
nature,  and  who  are  thus  likely  to  be 
able  to  use  on  their  existing  wireline 
telephone  networks  to  build  broadband 
PCS  infrastructures  to  serve  rural 
America.  For  purposes  of  our  rules 
governing  broadband  PCS  licenses,  we 
believe  that  this  goal  can  best  be 
achieved  if  we  define  rural  telephone 
companies  as  those  local  exchange 
carriers  having  100,000  or  fewer  access 
lines,  including  all  affiliates.  We  agree 
with  OPASTCO  that  such  a  definition 
will  include  virtually  all  of  the 
telephone  companies  who  genuinely  are 
interested  in  providing  services  to  rural 
areas.  This  definition  will  encourage 
participation  by  legitimate  rural 
telephone  companies  without  providing 
special  treatment  to  large  LECs. 
Therefore,  we  will  better  achieve  the 
congressional  goal  of  providing  service 
rapidly  to  rural  areas  without  giving 
benefits  to  large  companies  that  do  not 
require  such  assistance.  Rural  telephone 
companies  that  satisfy  this  definition 
thus  will  be  eligible  for  rural 
partitioning,  as  discussed  above.' ^^ 

199.  Anchorage  Telephone  Company 
argues  in  a  petition  for  reconsideration  . 
of  the  Second  Report  and  Order  that  our 
definition  of  a  riiral  telephone  company 
should  include  telephone  companies 
that  are  owned  by  governmental 
authorities.  Anchorage  contends  that 
Congress  meant  to  mandate  special 
consideration  not  only  for  telephone 
carriers  serving  rural  areas  but  also  for 
all  municipally-owned  telcos,  even 
those  with  wholly  or  predominantly 
urban  service  areas. '^^  This  argument  is 
based  on  its  interpretation  of  the  Senate 
bill  that  was  antecedent  to  the  enacted 
Budget  Act.  Anchorage  argues  that  the 
Senate  bill  containing  the  prototype  of 

a  mandate  for  special  consideration  for 
rural  telephone  companies  directed  the 
FCC  to  grant  "rxu-al  program  licenses"  to 
"qualified"  common  carriers  and 
explicitly  said  that  the  category  of 
"qualified"  carriers  included  all  state- 
owned  and  municipally-owned 
telephone  companies.  Anchorage 
further  states  that  the  report  of  the 
conference  committee  that  drafted  the 
Budget  Act  declares  that  the  Senate's 


'''  Such  companies  also  will  be  eligible  for 
special  treatment  under  our  cellular  attribution 
rules  for  broadband  PCS.  See  47  CFR 
S24.204(d)(2)(ii). 

''"Anchorage  Petition  at  2-3. 


"findings"  are  incorporated  by 
reference. "^^  Anchorage  also  asserts  that 
without  the  aid  of  special  assistance  it 
and  most  other  state-owned  and 
municipal  telcos  won't  be  able  to 
purchase  spectrum  licenses  at  auction 
because  it  is  politically  infeasible  for 
them  to  generate  and  retain  enough 
surplus  revenue  to  fund  such 
investments,  due  to  popular  aversion  to 
increases  in  taxes  or  telephone  rates.'''" 

200.  We  find  no  merit  in  Anchorage's 
arguments.  There  is  no  specific 
evidence  that  Congress  intended  the 
term  "rural  telephone  companies"  to 
include  all  state  or  municipally-owned 
telephone  companies.  To  the  contrary, 
the  fact  that  an  antecedent  bill 
contained  an  explicit  mandate  for 
preferential  treatment  of  government- 
owned  telephone  companies  that  was 
deleted  from  the  enacted  bill  could  just 
as  easily  be  interpreted  as  an  indication 
that  Congress  rejected  such  a  rule. 
Further,  we  disagree  that  state  and 
mimicipal  governments  lack  the  means 
to  participate  successfully  in  auctions. 
Such  governments  have  substantial 
capabilities  to  raise  funds  through 
private  financing,  bond  offerings  and 
taxation.  Therefore,  our  definition  of  a 
rural  telephone  company  will  not 
encompass  telephone  companies  that 
are  owned  by  government  authorities. 

5.  Definition  of  an  Affiliate 

-  • 

201.  Many  of  the  eligibility  criteria  set 
forth  above  are  based  on  the  size  of  the 
entity  applying  for  a  broadband  PCS 
license  and/or  seeking  special  treatment 
under  our  designated  entity  policies. 
Each  of  these  size  standards  ($125 
million  gross  revenues/$500  million 
total  assets/$100  million  personal  net 
worth.  $40  million  gross  revenues/$40 
million  personal  net  worth,  and  100.000 
access  lines)  requires  applicants  to 
include,  among  other  parties, 
"affiliates"  when  calculating  their 
attributable  gross  revenues,  total  assets, 
net  worth  or  access  lines.  This 
affiliation  requirement  is  intended  to 
prevent  entities  that,  for  all  practical 
purposes,  do  not  meet  these  size 
standards  from  receiving  benefits 
targeted  to  smaller  entities. '^^  We  adopt 
specific  affiliation  rules  for  purposes  of 
applying  these  eligibility  criteria  based 
in  part  on  the  Small  Business 
Administration's  affiliation  rules."*" 

202.  In  the  Second  Report  and  Order, 
we  referenced  the  SBA's  affiliation  rules 
for  purposes  of  defining  generally 


"•W.  al4-5. 

""See,  e.g..  Second  Report  and  Order.at  ^272. 
"X'See  13  CFR  §121.401  (1993)(formerlv  at  13 
CFR  §121.3  (1989)). 
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whether  an  entity  qualifies  as  a  small 
business  and  gave  examples  of  how  the 
affiliation  rules  would  be  applied.  We 
continue  to  believe  that  the  SBA's 
affiliation  rules  provide  a  solid 
foundation  on  which  to  build  our  own 
affiUation  rules  for  purposes  of  the 
small  business  definition  for  broadband 
PCS  and  For  the  other  size  standards 
adopted  in  this  order,  '^i  Accordingly, 
for  purposes  of  these  eligibility 
restrictions,  we  will  again  borrow  from 
the  SBA's  rules  for  outside  affiliations. 
In  addition,  to  ensure  that  applicants 
have  clear  guidaiu:e  concerning  tiiese 
matters,  we  shall  include  in  our  rules 
more  detailed  information  concerning 
the  circumstances  in  which  an  entity 
will  be  deemed  an  affiliate  of  the 
applicant. 

203.  Like  the  eligibihty  rules  we  have 
adopted  here  governing  size  limitations 
for  broadband  PCS,  the  SBA's  rules 
provide  that  size  determinations  shall 
include  the  applicant  and  all  of  its 
"affiliates."  '"2  At  the  outset,  before 
considering  in  more  detail  all  the  types 
of  affiliations  that  might  exist  when 
guided  by  the  SBA  rules,  we  review 
briefly  oiu-  own  rales  described  above, 
concerning  attributable  interests.  Those 
rules  provide  that,  so  long  as  a  control 
group  is  established,  the  gross  revenues, 
assets  or  net  worth  of  an  investor  in  a 
PCS  applicant  or  licensee  will  be 
attributed  to  the  applicant  or  licensee 
only  if  the  investor  holds  more  than  25 
percent  of  the  applicant's  passive  equity 
-or  is  part  of  a  control  group  that  controls 
the  applicant.  Therefore,  only  where  an 
investor  has  such  attributable  interests 
in  the  broadband  PCS  applicant  or 
Ucensee  do  we  need  to  examine  whether 
the  investor  has  a  relationship  with 
other  persons  or  outside  entities  that 
rises  to  the  level  of  an  affiliation  with 
the  PCS  apphcant,  and  if  so,  whether 
the  affiliate's  revenues  or  net  worth, 
when  aggregated  with  the  applicant's, 
exceed  our  size  eligibility  thresholds: 

204.  General  Principles  of  Affiliation. 
When  such  an  attributable  interest 
exists,  an  affihation  imder  the  SBA  rules 
would  arise,  first,  from  "control"  of  an 
entity  or  the  "power  to  control  it." 
Thus,  under  the  SBA  rules,  entities  are 
affiliates  of  each  other  when  either 
directly  or  indirectly  (i)  one  concern 
controls  or  has  the  power  to  control  the 
other,  OT  (ii)  a  third  party  or  parties 


""  SBA's  affiliation  rules  were  promulgated 
under  the  authority  In  Section  3  of  the  Small 
Business  Act  of  1953.  as  unanded,  15  U.S.C  §632. 
which  provides  that,  to  be  eligible  for  benefits 
provided  by  SBA  and  other  agencies,  a  "small- 
business  concern"  must  be  "independently  owned 
and  operated."  See  Small  Business  Size  Standards. 
54  FR  52634  (December  21,  1989). 

'«Se«?  13  CFR  §  121.401(d) 


controls  or  has  the  power  to  control 
both.  13CFR  §121.401(a)(2)(i),  (ii).  In 
determining  control,  the  SBA's  rules 
provide  generally  that  every  business 
concern  is  considered  to  have  one  or 
more  parties  who  directly  or  indirectly 
control  or  have  the  power  to  control  it. 
The  rules,  in  addition,  provide  specific 
examples  of  where  conlrol  resides  imder 
various  scenarios,  such  as  through  stock 
ownership  or  occupancy  of  director, 
officer  or  management  positions.  The 
rules  also  articulate  general  principles 
of  control,  and  note,  for  example,  that 
control  may  be  affirmative  or  negative 
and  that  it  is  immaterial  whether  control 
is  exercised  so  long  as  the  power  to 
control  exists.  13  CFR  §  121.401(c)(1). 
Second,  an  affiliation,  under  SBA  rules, 
may  also  arise  out  of  an  "identity  of 
interest"  between  or  among  parties.  13 
CFR  §  121.401(a)(2)(iii).  (d).  We  sbaU 
adopt  these  same  general  provisions  in 
our  affiliation  rules  for  broadband  PCS. 

205.  In  adopting  these  affiliation 
rules,  we  emphasize  that  these  rules 
will  not  be  applied  in  a  manner  that 
defeats  the  objectives  of  our  attribution 
rules.  Our  attribution  rules  expressly 
permit  applicants  to  disregard  the  gross 
revenues,  total  assets  and  net  worth  of 
passive  investors,  provided  that  an 
eligible  control  group  has  de  facto  and 
de  jure  control  of  the  applicant.  Our 
attribution  rules  are  designed  to 
preserve  control  of  the  applicant  by 
eligible  entities,  yet  allow  investment  in 
the  applicant  by  entities  that  do  not 
meet  the  size  restrictions  in  our  rules. 
Therefore,  so  long  as  the  requirements 
of  our  attribution  rules  are  met,  the 
affiliation  rules  wrill  not  be  used  to 
defeat  the  underlying  policy  objectives 
of  allowing  such  passive  investors.  More 
specifically,  if  a  control  group  has  de 
facto  and  dejure  control  of  the 
applicant,  we  shall  not  construe  the 
affiliation  rules  in  a  manner  that  causes 
the  interests  of  passive  investors  to  be 
atttibuted  to  the  apphcant. 

206.  Applying  these  SBA  affiliation 
rules,  and  affiliation  would  arise,  for 
example,  w^here  an  entity  with  an 
attributable  interest  in  a  broadband  PCS 
apphcant  is  under  the  control  of  another 
entity.  An  affifiation  would  also  arise 
where  an  entity  with  an  attributable 
interest  in  a  broadband  PCS  applicant 
controls,  or  has  the  power  to  control, 
another  entity.  Fox  example,  if  a  10 
percent  voting  ahareholcter  of  a  PCS 
applicant  is  also  a  shareholder  in  a  large 
Corporation  X,  when  should 
Corporation  X  be  deemed  an  affiliate  of 
the  PCS  apphcant  as  a  result  of  the 
shareholder's  ownership  interest  in  both 
entities?  Under  the  SBA  rules  and  the 
rules  we  adopt  here,  Corporation  X 
would  be  deemed  an  affiliate  of  the 


applicant  if  the  shareholder  coatrolled 
or  had  the  power  to  control  Corporation 
X,  in  which  case.  Corporation  X's  gross 
revenues  must  be  included  in 
determining  the  apphcant 's  gross 
revenues. 

207.  For  purposes  of  determining 
control,  ownership  interests  will  be 
calculated  on  a  fully-diluted  basis. 
Thus,  for  example,  stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  will  generally  be  considered 
to  have  a  present  effect  on  the  power  to 
control  or  own  an  interest  in  either  an 
outside  entity  or  the  rcs  applicant  or 
hcensec's^  We  will  treat  such  options, 
debentures,  and  agreements  generally  as 
though  the  rights  held  thereunder  had 
been  exercised.'*''  However,  an  affihale 
cannot  use  such  options  and  debentures 
to  appear  to  terminate  its  control  over  or 
relationship  with  another  concern 
before  it  actually  does  so."^ 

208.  Voting  and  Other  Trusts.  In  a 
similar  vein,  we  also  borrow  from  the 
SBA's  rules  and  our  own  rules  in  other 
services  to  find  affiliation  imder  certain 
voting  trusts  in  order  to  prevent  a 
xircuravention  of  eligibility  rules.  The 
SBA's  rules  provide  that  a  voting  trust, 
or  similar  agreement,  cannot  be  used  to 
separate  voting  power  from  beneficial 
ownership  of  voting  stock  for  the 
purpose  of  sliifling  control  of  or  the 
power  to  control  an  outside  ccmcern.  if 
the  primary  purpose  of  the  trust  is  to 
meet  size  eligibility'  rules.'**  Similarlv. 


""  We  recognize  that  we  have  adapted  a  diHeren) 
rule  for  purposes  of  our  broadband  PCS-cellular 
ownership  rules.  See  47  C.F.R.  S24.204(d)(2Mv).  In 
that  context,  however,  our  purpose  was  not  to 
establish  the  financial  position,  or  pohmlta! 
financial  position,  of  applicants  bidding  in 
auctions. 

■"  See  1 3  C.F.R.  §  121.401(f).  SBA's  rules  provide 
ihe  following  examples  to  guide  the  applicaticn  of 
this  provision: 

Example  1.  U  company  "A"  holds  an  option  to 
purchase  a  coctrolling  interest  in  corapanv  "B,"  ttir 
situation  is  treated  as  though  company  ".^  "  had 
exercised  its  rights  and  had  become  owner  of  a 
comrolling  interest  in  company  "B."  The  lannLal 
revenues)  of  both  concerns  must  be  taken  into 
accoum  it)  determining  size. 

Example  2.  If  company  "A"  has  entered  inldri 
agreement  to  merge  writh  company  "B"  in  the 
future,  the  situation  is  treated  as  though  the  mp:;pf>r 
has  taken  place.  |A  and  B  are  affiliates  of  each 
other). 

'•*  Id.  SBA's  rules  provide  this  example: 

If  large  company  "A"  bal<is  70%  (70  of  100 
outstanding  shares)  of  ibe  voting  stock  of  comp<>nv 
"B"  and  gives  a  third  party  an  option  to  purchase 
66  of  the  70  shares  owned  by  company  "A," 
company  "B"  will  be  deemed  to  be  an  affiliate  of 
company  "A"  'until  the  third  party  actually 
exercises  its  option  to  purchase  such  sha-'es  Ir. 
order  to  prevent  laige  company  ".\"  from 
circumventing  the  intent  of  the  regulation  which 
(gives)  present  effect  to  stock  options,  the  option  i< 
not  considered  to  have  present  effect  in  this  (ssc 

""IJ  CFR  t)  121.401(g). 
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'"'  See  47  CFR  §  73.3555|nole  2(e). 

'•"See  13  CFR  §121.401 
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or  directors  of  the  applicant.  Thus, 
under  our  general  attribution  rule,  if 
such  persons  serving  as  officers  or 
directors  of  the  applicant  do  not  control 
the  applicant  or  otherwise  have  an 
attributable  interest  in  the  applicant, 
their  outside  affiliations  (even  if 
controlling)  will  not  be  considered  at  all 
for  purposes  of  determining  the 
applicant's  eligibility  under  our 
rules.'so 

210.  Affiliation  Through  Identity  of 
Interest:  Family  and  Spousal 
Relationships.  As  expressed  in  the 
SBA's  rules,  an  affiliation  may  arise  not 
only  through  control,  but  out  of  an 
"identity  of  interest"  between  or  among 
parties.  See  13  CFR  §  121.401(a)(2)(iii). 
For  example,  affiliation  can  arise 
between  or  among  members  of  the  same 
family  or  persons  with  common 
investments  in  more  than  one  concern. 
In  determining  who  controls  or  has  the 
power  to  control  an  entity,  persons  with 
an  identity  of  interests  may  be  treated  as 
though  they  were  one  person.  13  CFR 

§  121.401(d).  For  example,  if  two 
shareholders  in  Corporation  X  are  both 
attributable  shareholders  in  the  PCS 
applicant,  to  the  extent  that  together 
they  have  the  power  to  control 
Corporation  X,  Corporation  X  may  be 
deemed  an  affiliate  of  the  applicant. 

211.  Similarly,  as  under  the  SB  A 
rules,  we  must  consider  spousal  and 
other  family  relationships  in 
determining  whether  an  affiliation 
exists.  Under  the  SBA  rules  for 
determining  small  business  status,  for 
example,  members  of  the  same  family 
may  be  treated  as  though  they  were  one 
person  because  they  have  an  "identity 
of  interest."  13  CFR  §  121.401(d). 
Likewise,  in  order  to  determine  whether 
individuals  are  economically 
disadvantaged,  the  SBA  rules  governing 
eligibility  for  participation  in  the 
government's  "section  8(a)"  program  for 
socially  and  economically  j 
disadvantaged  small  businesses  have 
special  provisions  for  attributing 
spousal  interests.  The  latter  rules 
provide  generally  that  half  of  the  jointly- 
owned  interests  of  an  applicant  and  his 
or  her  spouse  must  be  attributed  to  the 
applicant  for  purposes  of  determining 


'""SBA's  size  standard  affiliation  rules  also 
provide  that  affiliations  can  arise  in  a  variety  of 
other  scenarios,  such  as  where  one  concern  is 
dependent  upon  another  for  contracts  and  business, 
where  firms  share  joint  facilities,  or  have  joint 
venture  of  franchise  license  agreements.  To  the 
extent  we  believe  these  rules  may  have  general 
applicability  in  the  context  of  our  policies  for 
broadband  PCS.  we  shall  codify  them  in  our 
affiliate  rules.  We  caution  parties  that  issues 
relating  to  de/acto  control  of  the  applicant  (or 
parties  with  attributable  interests  in  the  applicant) 
could  also  arise  under  arrangements  not  expressly 
codified  in  the  rules. 


the  applicant's  net  worth.  See  13  CFR  ' 
§124.106(a)(2)(i)(A)(l). 

212.  In  the  context  of  the  auction 
eligibility  rules  at  issue  here,  we  begin 
by  clarifying  that  our  reason  for 
considering  spousal  and  kinship 
relationships  is  not  to  determine 
whether  the  spouse  or  other  kin  of  a 
woman-owTied  applicant  actually  is 
controlling  the  applicant,  thereby 
violating  our  eUgibility  rules  for 
woman-owned  businesses.  As  discussed 
above,  our  rules  do  not  embody  any 
presumptions  concerning  spousal 
control  in  that  context.'*'  Rather,  bur 
objective  here  is  to  ensure  both  that 
entities  permitted  to  bid  in  the 
entrepreneurs'  blocks  are  actually  in 
need  of  special  financial  assistance  and 
that  otherwise  ineligible  entities  do  not 
circumvent  the  rules  prohibiting  entry 
by  funding  family  members  that  purport 
to  be  eligible  applicants. 

213.  In  formulating  these  rules,  we 
need  to  consider  also  that,  as  a  practical 
matter,  it  will  not  be  possible  for  us 
prior  to  the  auctions  to  resolve  all 
questions  that  pertain  to  the  individual 
circumstances  of  particular  applicants. 
Furthermore,  if  we  determine 
subsequent  to  an  auction  that  a  winning 
bidder  in  fact  was  ineligible  to  bid 
because  of  spousal  or  kinship 
relationships,  not  only  will 
authorization  of  service  be  delayed  but, 
as  discussed  above,  disqualified 
applicants  may  be  subject  to  substantial 
penalties.  In  these  circumstances,  we 
think  that  the  public  interest  requires 
that  we  endeavor,  insofar  as  possible,  to 
establish  brightline  tests  for  determining 
when  the  financial  interests  of  spouses 
and  other  kin  should  be  attributed  to  the 
applicant. 

214.  We  have  decided  that,  for 
purposes  of  determining  whether  the 
financial  limitations  in  our  eligibility 
rules  have  been  met.  we  will  in  every 
instance  attribute  the  financial  interests 
of  an  applicant's  spouse  to  the 
applicant.  This  will  resolve  any  concern 
that  an  applicant  might  transfer  his  or 
her  assets  to  a  spouse  in  order  to  satisfy 
the  personal  net  worth  or  control 
restrictions  that  apply  to  eligible 
entities.  For  example,  an  applicant 
could  not  transfer  stock  or  other  assets 
to  his  or  her  spouse  and  thereby  dispose 
of  interests  that,  if  held  by  the  applicant, 
would  render  the  applicant  ineligible. . 
Just  as  importantly,  this  approach  will 
resolve  any  concern  that  an  applicant 
might  participate  in  bidding  in  the 
entrepreneurs'  blocks  by  using  the 
personal  assets  of  an  ineligible  spouse, 
which  would  defeat  entirely  the 


I  See  supra  1 189. 


objective  of  excluding  very  large  entities 
from  bidding  in  these  blocks. 
-     2i5.  In  adopting  this  rule.we  fully 
recognize  that  instances  could  arise  in 
which,  if  all  factors  were  considered, 
attributing  a  spouse's  financial  interests 
to  the  applicant  could  lead  to  harsh 
results.  As  a  general  matter,  however, 
we  think  it  provides  a  workable  bright- 
line  standard  that  resolves  fully  our 
policy  concerns  and  avoids  undesirable 
ambiguity  concerning  the  nature  of  our 
requirements.  As  in  the  SBA  rules, 
however,  one  exception  is  clearly 
warranted;  this  affiliation  standard 
would  not  apply  if  the  applicant  and  his 
or  her  spouse  are  subject  to  a  legal 
separation  recognized  by  a  court  of 
competent  jurisdiction.  In  calculating 
their  personal  net  worth,  investors  in 
the  applicant  who  are  legally  separated 
must,  of  course,  still  include  their  share 
of  interests  in  community  property  held 
with  a  spouse. 

216.  As  indicated  above, 
circumstances  could  also  arise  in  which 
other  kinship  relationships  are  used  as 
a  means  to  evade  our  eligibility 
requirements.  Because  we  believe 
kinship  relationships  in  many  cases  do 
not  present  the  same  potential  for  abuse 
that  exists  with  spousal  relationships, 
particularly  in  terms  of  the  "identity  of 
interests"  that  are  likely  to  exist 
between  the  persons  involved,  we  shall 
adopt  a  more  relaxed  standard  for 
determining  when  kinship  interests 
must  be  attributed  to  applicants.  In  this 
area,  we  shall  follow  the  same  standard 
that  is  appUed  by  the  SBA  when 
interpreting  its  "identity  of  interest" 
rule  described  above.  Specifically,  an 
identity  of  interests  between  family 
members  and  applicants  will  be 
presumed  to  exist,  but  the  presumption 
can  be  rebutted  by  showing  that  the 
family  members  are  estranged,  or  that 
their  family  ties  are  remote,  or  that  the 
family  members  are  not  closely  related 
in  business  matters.  See  generally 
Texas-Capital  Contractors,  Inc.  v. 
Abdnor,  933  F.2d  261  (5th  Cir.  1990). 
For  purposes  of  determining  who  is  a 
family  member  under  this  rule,  we  shall 
use  a  definition  that  is  identical  to  the 
definition  of  "immediate  family 
member"  in  the  SBA's  rules.  13  CFR 
§124.100. 

217.  In  appropriate  cases,  an 
applicant  should  be  able  to  rebut  the 
presumption  regarding  kinship 
affiliations  with  relative  ease,  simply  by 
demonstrating  that  the  applicant  has  no 
close  relationship  in  business  matters 
with  the  relevant  family  members.  Of 
course,  should  such  business 
relationships  arise  with  a  winning 
applicant  after  the  auction,  we  might 
need  to  consider  whether  the  applicant 


intended  to  circumvent  the 
requirements  of  our  eligibility  rules.  Our 
holding  period  rule,  which,  as  discussed 
above,  requires  that  winning  bidders  in 
the  entrepreneurs'  blocks  maintain  an 
ovvnnership  structure  meeting  our 
eligibility  requirements  for  five  years, 
will  serve  as  an  additional  safeguard 
against  possible  abuses  arising  from 
kinship  relationships. 

VIII.  Conclusion,  Procedural  Matters, 
and  Ordering  Clauses 


A.  Conclusion 

218.  In  fashioning  rules  for 
competitive  bidding  for  broadband  PCS 
licenses,  we  seek  to  promote  the  public 
pohcy  goals  set  forth  for  us  by  Congress. 
We  believe  that  the  rules  adopted  in  this 
Fifth  Report  and  Order  satisfy  this 
objective.  These  rules  should  facilitate 
the  rapid  implementation  of  new 
broadband  communications  services 
through  advanced  technologies  and 
efficient  spectrum  use.  thus  advancing 
the  public  interest  by  providing 
consumers  with  competitive  and 
innovative  wireless  voice  and  data 
services  and  also  fostering  economic 
growth.  The  rules  will  allow  for  the 
public  to  recover  a  portion  of  the  value 
of  the  public  spectrum,  and  will 
promote  access  to  broadband  PCS 
services  by  consumers,  producers  and 
new  entrants  by  ensuring  that  small 
businesses,  rural  telephone  companies 
and  businesses  owned  by  minorities  and 
women  will  have  genuine  opportunities 
to  participate  in  the  auctions  and  in  the 
provision  of  service,  We  expect  that  the 
advent  of  PCS  will  benefit  consumers  by 
raising  the  overall  level  of  competition 
in  many  already  competitive  segments    . 
of  the  telecommunications  industry  and 
providing  competition  in  others  for  the 
first  time,  promote  job  creation  in  the 
communications  and  information  sector 
of  the  domestic  economy,  and  enhance 
productivity  and  efficiency  in  industry 
as  a  whole. 

B.  Final  Regulatory  Flexibility  Analysis 

219.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  in  PP  Docket  No. 
93-253.  Written  comments  on  the  IRFA 
were  requested.  The  Commission's  final 
analysis  is  as  follows: 

220.  Need  for  and  purpose  of  the 
action.  This  rule  making  prcKeeding 
was  initiated  to  implement  Section 
309(j)  of  the  Communications  Act.  as 
amended.  The  rules  adopted  herein  will 
carry  out  Congress's  intent  to  establish 

a  system  of  competitive  bidding  for 
broadband  PCS  licenses.  The  rules 


adopted  herein  also  will  carry  out 
Congress's  intent  to  ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  women  and 
minorities  are  afforded  an  opportunity 
to  participate  in  the  provision  of 
spectrum-based  services. 

221.  Issues  raised  in  response  to  the 
IRFA.  The  IRFA  noted  that  the 
proposals  under  consideration  in  the 
NPRM  included  the  possibility  of  new 
reporting  and  recordkeeping 
requirements  for  a  number  of  small 
business  entities.  No  commenters 
responded  specifically  to  the  issues 
raised  in  the  IRFA.  We  have  made  some 
modifications  to  the  proposed 
requirements  as  appropriate. 

222.  Significant  alternatives 
considered  and  rejected.  All  significant 
alternatives  have  been  addressed  in  the 
Fifth  Report  and  Order. 

C.  Ordering  Clauses 

223.  Accordingly,  it  is  ordered  that 
part  24  of  the  Commission's  Rules  is 
amended  as  set  forth  in  the  attachment 
hereto. 

224.  It  is  further  ordered  thai  the  rules 
changes  made  herein  will  become 
effective  30  days  after  their  publication 
in  the  Federal  Register.  This  action  is 
taken  pursuant  to  Sections  4{i),  303(r)     • 
and  309(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i), 
303(r)  and  309(j). 

List  of  Subjects  in  47  CFR  Part  24 

Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Final  Rules 

Part  24  of  Chapterl  ofTit!e"47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows; 

Authority:  Sees.  4,  301,  302.  303.  309  and 
332,  48  Stat.  1066. 1082,  as  amended:  47 
U.S.C.  154.  301,  302.  303.  309  and  332, 
unless  otherwise  noted. 

§24.204    [Amended] 

2.  Section  24.204  is  amended  by 
replacing  references  to  "Section  i!4.305" 
and  "Section  24.307"  in  paragraphs 
(f)(1)  and  (f)(2).  respectively,  with 
"§24.705"  and  "§24.707". 

3.  A  new  subpart  H  consisting  of 
§§  24.701  through  24.720  is  added  to 
Part  24  to  read  as  follows: 
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Subpart  H— Competiti\^ 
Proce<tures  for 


-  Broadt  and 


24.701  Broadband 
competitive  biddi 

24.702  CoirpetitTve 
Broadband  PCS  Ijc^n 

24  703    Competiti\'e 

24.704  Withdrawal, 
difquaJificatioB 

24.705  Bidding  appli 
and  175-S  Short 

24  706    Submission 
and  down  payment; 

24.707  Long-form  app  I 

24.708  License  grant, 
disquali&cation. 

24.709  Eligibility  for 
Blocks  C  and  F. 

24.710  Limitation  on 
auction  for  frequency 

24.711  histallment 
for  frequency  Blodjs 

24.712  Bidding  cred 
frequency  Blocks  C 

24.713  Tax  certificate 

24.714  Eligibility  for 
24  720    Defijiitioas. 


Subpart  H — Compet  tive  Bidding 
Procedures  for  Broadtiand  PCS 


Bidding 
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in;, 
bidding  design  for 

sing, 
bidding  mechanisms, 
dffault  and 
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idation  (FCC  Form  175 
F(  (rro). 
of  upfront  payments 
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lenial.  default,  and 

I  censes  for  frequency 
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Blocks  C  and  P. 
paiments  for  licenses 

C  and  F. 
iit^  ftM-  licenses  for 
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I  artitioned  licenses. 


§  24.701    Broadband  PCS  subject  to 
competitive  t>klding. 

Mutually  exclusiv< ! 
applications  to  pro\-i  ie 
service  are  subject  to 
bidding  procedures, 
competitive  bidding 
in  47  CFR  Part  1.  Subpart 
unless  otherwise  pro  dded 


initial 

broadband  PCS 
competitive 
The  general 
srocedures  found 
Q  will  apply 
in  this  part. 


§  24.702    Competitive  bidding  design  for 
Broadband  PCS  licensing. 

(a)  The  Commissic  n  will  employ  the 
following  competitiv  e  bidding  designs 
when  choosing  from  among  mutually 
exclusive  initial  app  ications  to  provide 
broadband  PCS  servi  ce: 

(1)  Simultaneous  i  lultiple  round 
auctions. 

(2)  Sequential  auci  ions. 

(b)  The  Commissk  n  may  design  and 
test  alternative  proa  dures.  The 
Commission  will  am  lounce  by  Public 
Notice  before  each  ai  iction  the 
competitive  bidding  design  to  be 
employed  in  a  partic  ular  auction. 

(c)  The  Commissic  n  may  use 
combinatorial  biddii  g.  which  would 
allow  bidders  to  sub:  nit  all  or  nothing 
bids  on  combination !  of  licenses,  in 
addition  to  bids  on  i:  idividual  licenses. 
The  Commission  ma  ;  require  that  to  be 
declared  the  high  bic  ,  a  combinatorial 
bid  must  exceed  the  sum  of  the 
individual  bids  by  a  specified  amoimt  or 
percentage.  Comhinf  torial  bidding  may 
be  used  with  any  typ  e  of  auction  design. 

(d)  The  Commissii  m  may  use  single 
combined  auctions, '  vhich  combine 
bidding  for  two  or  m  are  substitutable 


licenses  and  award  licenses  to  the 
highest  bidders  until  the  available 
licenses  are  exhausted.  This  technique 
may  be  used  in  conjunction  with  any 
type  of  auction. 

§  24.703    Compe<nive  tMdding  mechanisms. 

(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
which  broadband  PCS  licenses  will  be 
auctioned. 

(b)  Grouping.  In  the  event  the 
Commission  uses  either  a  simultaneous 
multiple  round  competitive  bidding 
design  or  corabinatoridl  bidding,  the 
Commissicm  vnll  determine  which 
licenses  will  be  auctioned 
simultaneously  or  in  combination. 

(c)  fieservtrtion  Price.  The 
Commission  may  establish  a  reservation 
price,  eith^  disclosed  or  imdisclosed. 
below  which  a  license  subject  to  auction 
will  not  be  awarded. 

(d)  Minimum  Bid  Increments.  The 
Commission  will,  by  announcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms. 

(e)  Stopping  Rales.  The  Commissi<Mi 
will  establish  stopping  ndes  before  or 
during  multiple  rouixi  auctions  in  order 
to  terminate  an  auction  within  a 
reasonable  time. 

(f)  Activity  Rules.  The  Commission 
will  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
multiple  roiutd  auction,  each  bidder 
will  be  entitled  to  request  and  will  be, 
automatically  granted  one  waiver  of 
such  rule  during  each  auction  stage. 

(gj  Suggested  Minimum  Bid.  The 
Commission  may  establish  suggested 
minimum  bids  on  each  license.  Bids 
below  the  suggested  minimimi  bid 
would  count  as  activity  under  the 
activity  rule  only  if  no  bids  at  or  above 
the  suggested  minimum  bid  are 
received. 

§24.704    Withdrawal,  default  and 
disqualification  penalties. 

(a)  When  the  Commission  conducts  a 
simultaneous  multiple  round  auction 
pursuant  to  §  24.702(aKl),  the 
Commission  will  impose  penalties  on 
bidders  who  withdraw  high  bids  during 
the  course  of  an  auction,  who  default  on 
payments  due  after  an  auction  closes,  or 
who  are  disquahfied. 

(1)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  an  auction  will 
be  subject  to  a  penalty  equal  to  the 
difference  between  the  amount  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  license  is  offered  by  the 


Commission.  No  withdrawal  jjenalty 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  penalty  amount  will  be  deducteH 
from  any  upfront  pa>Tnents  or  down 
payments  that  the  *vithdrawing  bidder 
was  deposited  with  the  Commission. 

(2)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subfect  to  the  penalty  in 
paragraph  {a)(l)  of  this  section  plus  an 
additional  penalty  equal  to  three  (3) 
percent  of  the  subsequent  winning  bid. 
If  the  subsequent  winning  bid  exceeds 
the  defaulting  bidder's  bid  amount,  the 
3  percent  penalty  will  be  calculated 
based  on  the  de^uhing  bidder's  bid 
amoimL  These  amounts  will  be 
deducted  from  any  upfront  payments  or 
down  payments  that  the  defaulting  or 
disqualified  bidder  has  deposited  with 
the  Commission. 

(b)  When  the  Commission  conducts 
sequential  oral  auctions  pursuant  to 
§  24.702(a)(2).  the  Commission  may 
modify  the  penalties  set  forth  in 
subsection  (a)  above  to  be  paid  in  the 
event  of  bid  withdrawal,  default  or 
disqualification;  provided,  however, 
that  such  penalties  shall  not  exceed  the 
penalties  specified  above. 

(1)  If  a  bid  is  withdrawn  before  the 
Commission  has  declared  the  bidding  to 
be  closed  for  the  license  bid  on.  no  bid 
withdrawal  penalty  will  be  assessed. 

(2)  If  a  bid  is  withdrawn  after  the 
Commission  has  declared  the  bidding' to 
be  closed  for  the  license  bid  on,  the 
penalty  specified  in  paragraph  (a)(2)  of 
this  section  will  apply. 

§  24.705    Bfddfng  sppHcation  (FCC  Form 
175  and  175-S  Short-Form). 

All  appUcants  to  participate  in 
competitive  bidding  for  broadband  PCS 
licenses  must  submit  applications  on 
FCC  Forms  175  and  175-S  pursuant  to 
the  provisions  of  §§  1.2105  of  the 
Chapter  and  24.813.  The  Commission 
will  issue  a  Public  Notice  announcing 
the  availability  of  broadband  PCS 
licenses  and,  in  the  event  that  mutually 
exclusive  applications  are  filed,  the  date 
of  the  auction  for  those  licenses.  This 
Pubirc  Notice  also  will  specify  the  date 
on  or  before  which  applicants  intending 
to  participate  in  a  broadband  PCS 
auction  must  file  their  applications  in 
order  to  be  eligible  for  that  auction,  and 
it  will  contain  information  necessary  for 
completion  of  the  apphcation  as  well  as 
odier  important  information  such  as  the 
materials  which  must  accompany  the 
Forms,  any  filing  fee  that  must 
accompany  the  apphcation  or  any 
upfront  payment  that  will  need  to  be 


Fetieral  Register  /  Vol.  59,  No.  140  /  Friday.  July  22.  1994  /  Rules  and  Regulations  37605 


submitted,  and  the  location  where  the 
application  must  be  filed. 

§  24.706    Submission  of  upfront  payments 
and  down  payments. 

(a)  Where  the  Commission  uses 
simultaneous  multiple  roimd  auctions 
or  oral  sequential  auctions,  bidders  will 
be  required  to  submit  an  upfront 
payment  in  accordance  with  §  1.2106  of 
this  Chapter  and  §  24.711(a)(1). 

(b)  Winning  bidders  in  an  auction 
must  submit  a  dovm  payment  to  the 
Commission  in  accordance  with 

§  1.2107(b)  of  this  Chapter  and 
§  24.711(a)(2). 

§24.707    Long-form  applications. 

Each  winning  bidder  will  be  required 
to  submit  a  long-form  application  on 
FCC  Form  401,  as  modified,  within  ten 
(10)  business  days  after  being  notified 
that  it  is  the  winning  bidder. 
Apphcations  on  FCC  Form  401  shall  be 
submitted  pursuant  to  the  procedures 
set  forth  in  Subpart  I  of  this  Part  and 
§  1.2107  (c)  and  (d)  of  this  Chapter  and 
any  associated  Pubhc  Notices.  Only 
auction  winners  (and  applicants  seeking 
partitioned  licenses  pursuant  to 
agreements  with  auction  winners  under 
§  24.714)  will  be  eligible  to  file 
applications  on  FCC  Form  401  for  initial 
broadband  PCS  licenses  in  the  event  of 
mutual  exclusivity  between  applicants 
filing  Form  175.  Winning  bidders  need 
not  complete  Schedule  B  to  Form  401. 

§  24.708    License  grant,  denial,  default,  and 
disqualification. 

(a)  Except  with  respect  to  entities 
eligible  for  installment  payments  (see 
§  24.711).  each  winning  bidder  will  be 
required  to  pay  the  balance  of  its 
winning  bid  in  a  lump  sum  payment 
within  five  (5)  business  days  following 
the  award  of  the  Ucense.  Grant  of  the 
Hcense  will  be  conditioned  upon  full 
and  timely  payment  of  the  winning  bid 
amount. 

(b)  A  bidder  who  withdraws  its  bid 
subsequent  to  the  close  of  bidding, 
defaults  on  a  payment  due  or  is 
disqualified  will  be  subject  to  the 
penalties  specified  in  §  1.2109  of  this 
Chapter. 

§  24.709    Eligibility  for  licenses  for 
frequency  Blocks  C  and  F. 

(a)  General  Rule.  (1)  No  application  is 
acceptable  for  fihng  and  no  license  shall 
be  granted  for  frequency  Block  C  or 
frequency  Block  F,  unless  the  applicant, 
together  with  its  affiliates  and  persons 
holding  interests  in  the  applicant  and 
their  affiliates,  have  gross  revenues  of 
less  than  $125  milhon  in  each  of  the  last 
two  calender  years  and  total  assets  of 
less  than  $500  milhon  at  the  time  the 


apphcant's  short-form  (Form  175) 
application  is  filed. 

(2)  No  application  is  acceptable  for 
filing  and  no  license  shall  be  granted  for 
frequency  Block  C  or  fiequency  Block  F, 
if,  at  the  time  the  application  is  filed, 
the  applicant  (or  person  holding  an 
interest  in  the  applicant)  is  an 
individual  and  he  or  she  (or  affiliates) 
has  $100  million  or  greater  in  personal 
net  worth  at  the  time  the  applicant's 
short-form  (Form  175)  application  is 
filed. 

(3)  Any  licensee  awarded  a  license 
pursuant  to  this  section  (or  pursuant  to 
§  24.839(d)(2))  shall  maintain  its 
eligibility  until  at  least  five  years  from 
the  date  of  initial  license  grant,  except 
that  increased  gross  revenues,  increased 
total  assets  or  personal  net  worth  due  to 
non-attributable  equity  investments  [i.e.. 
from  sources  whose  revenues,  total 
assets  and  personal  net  worth  are  not 
considered  under  paragraph  (b)(4)  of 
this  section),  debt  financing,  revenue 
from  operations,  business  development 
or  expanded  service  shall  not  be 
considered. 

(b)  Attribution  and  Aggregation  of 
Gross  Revenues,  Total  Assets,  and 
Personal  Net  Worth.  (1)  Except  as 
specified  in  paragraphs  (b)(3)  and  (4)  of 
this  section,  the  gross  revenues  and  total 
assets  of  the  applicant  (or  licensee)  and 
its  affiliates,  and  other  persons  that  hold 
interests  in  the  applicant  (or  hcensee) 
£md  their  affiliates  shall  be  considered 
on  a  cumulative  basis  and  aggregated  for 
purposes  of  determining  whether  the 
applicant  (or  Hcensee)  is  eligible  for  a 
license  for  frequency  Block  C  or 
frequency  Block  F  under  this  section. 

(2)  the  personal  net  worth  of 
individual  applicants  (or  licensees)  and 
other  persons  that  hold  interests  in  the- 
applicant  (or  hcensee),  and  their 
affiliates,  if  under  the  amoimt  in 
paragraph  (a)(2)  of  this  section,  shall  not 
be  considered  for  purposes  of 
determining  whether  the  applicant  (or 
licensee)  is  eligible  for  a  license  for 
frequency  Block  C  or  frequency  Block  F 
imder  this  section. 

(3)  Where  an  applicant  (or  licensee)  is 
a  consortium  of  small  businesses,  the 
gross  revenues  and  total  assets  of  each 
small  business  shall  not  be  aggregated. 

(4)  (i)  The  gross  revenues,  total  assets 
and  personal  net  worth  of  a  person  that 
holds  an  interest  in  the  applicant  (or 
hcensee)  shall  not  be  considered  for 
purposes  of  determining  financial 
eligibility  so  long  as: 

(A)  Such  person  holds  no  more  than 
25  percent  of  the  apphcant's  (or 
licensee's)  passive  equity  and  is  not  a 
member  of  the  applicant's  (or  licensee's) 
control  group;  and 


(B)  The  applicant  (or  licensee)  has  a 
control  group  that  owns  at  least  25 
percent  of  the  applicant's  (or  licensee's) 
total  equity  and,  if  a  corporation,  holds 
at  least  50.1  percent  of  the  applicant's 
(or  licensee's)  voting  interests. 

(ii)  The  gross  revenues,  total  assets 
and  personal  net  worth  of  a  person  that 
holds  an  interest  in  the  applicant  (or 
licensee)  shall  not  be  considered  for 
purposes  of  determining  financial 
eligibihty  so  long  as: 

(A)  Such  person  holds  no  more  than 
49.9  percent  of  the  apphcant's  (or 
licensees)  passive  equity  and  is  not  a 
member  of  the  applicant's  (or  licensee's) 
control  group;  and 

(B)  The  applicant  (or  licensee)  has  a 
control  group  that  consists  entirely  of 
members  of  minority  groups  and/or 
women  and  that  owms  at  least  50.1 
percent  of  the  apphcant's  (or  licensees) 
total  equity  and,  if  a  corporation,  at  least 
50.1  percent  of  the  applicant's  (or 
licensee's)  voting  interests. 

(iii)  The  gross  revenues,  total  assets 
and  personal  net  worth  of  a  person  that 
holds  an  interest  in  the  apphcant  (or 
licensee)  shall  not  be  considered  for 
piu-poses  of  determining  financial 
eligibility  so  long  as: 

(A)  Such  person  owns  no  more  than 
25  percent  of  the  applicant's  (or 
licensee's)  total  equity,  which  shall 
include  not  more  than  15  percent  of  the 
voting  stock; 

(B)  The  apphcant  (or  licensee)  is  a 
publicly  t^ded  corporation;  and 

(C)  The  apphcant  (or  licensee)  has  an 
eligible  control  group  that  holds  at  least 
50.1  percent  of  the  voting  stock,  if  a 
corporation,  and  at  least  25  percent  of 
the  applicant's  (or  licensee's)  equity. 

Note:  Ownership  interests  shall  be 
calculated  on  a  fully  diluted  basis;  all 
agreements  such  as  warrants,  stock  options 
and  convertible  debentures  will  generally  be 
treated  as  if  the  rights  thereunder  already 
have  been  fully  exercised,  except  that  the 
such  agreements  may  not  be  used  to  appear 
to  terminate  or  divest  ownership  interests 
before  they  actually  do  so. 

(c)  Short-Form  Application 
Certification;  Long-Form  Application 
Disclosure.  (1)  All  apphcants  for  a 
license  for  frequency  Block  C  or 
frequency  Block  F  shall  certify  on  its 
short-form  apphcation  (Form  175)  that 
they  are  eligible  to  bid  on  and  obtain 
licenses  in  those  blocks  pursuant  to  this 
section. 

(2)  In  addition  to  the  requirements  in 
subpart  I,  all  appUcants  that  are  winning 
bidders  on  frequency  Blocks  C  and  F 
shall,  in  an  exhibit  to  their  long-form 
applications — 

(i)  Identify  each  member  of  the 
applicant's  control  group,  regardless  of 
the  size  of  the  member's  total  interest  in 
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Bocks  ( 


may 


ibtr 


§24.710    Limitation  on 
auction  for  frequency 

(a)  No  applicant 
winning  bidder  of  mdfe 
licenses  available  for 
C  and  F.  Any  applicant 
bidder  for  more  than 
available  for  freqiienc  > 
shall  be  required  to 
for  a  sufHcient  nxxm 
achieve  compliance 
and  may  be  subject 
penalties  under  §  24 

(b)  For  purposes  of 
this  section,  licenses 
be  won  by  the  same  b 
that  controls  or  has 
any  applicant  that  w 
auction,  has  the  pow 
other  applicant  that 
auction. 


licenses  won  at 
CandF. 


§24.711    InstaUment  p<  lyments  (or  licenses 
ind  F. 


the  applicant,  and  ea<  h  member's 
minority  group  or  gen  der  classification 
if  applicable; 

(ii)  Disclose  the  gro  s  revenues  and 
total  assets  of  the  app  icant  and  its 
affiliates,  and  other  persons  that  hold 
interests  in  the  applic  mt  and  their 
affiliates  (including  a 
applicant's  control  group),  unless 
exempted  under  para;  j-aph  (b)t4)  of  this 
section;  and 

(iii)  Certify  that  the  personal  net 
worth  of  the  applican  (if  an  individual), 
each  affiliates  and  eac  h  person  that  hold 
an  interest  in  the  app  icant  is  less  than 
$100  million. 

(d)  Audits.  Applicatts  and  licensees 
claiming  eligibility  ur  der  this  section 
shall  be  subject  to  random  audits  by  the 
Commission. 

(e)  Definitions.  Thekerms  affiliate, 
business  owned  by  nn  mbers  of  minority 
groups  and  women,  o  }nsortium  of  small 
businesses,  control  gr  Jup,  gross 
revenues,  members  oj  i 
passive  equity,  persor  al  net  worth, 
publicly  traded  corpo  vtion,  and  total 
assets  used  in  this  seqtion  are  defined 
in  §24.720. 


be  deemed  the 
than  98  of  the 
requency  Blocks 
who  is  the  high 
'  18  of  the  licenses 
Blocks  C  and  F 
withdraw  its  bid(s) 
of  licenses  to 
this  section 
to  bid  withdrawal 
:)04. 
laragraph  (a)  of 
'  ^ill  be  deemed  to 
dder  if  an  entity 
power  to  control 
licenses  at  the 
to  control  any 
s  licenses"  at  the 


vith' 


iiis 


V  in 


Except  as  provic  ed  in  paragraphs 
;  jection.  an 
million  or  less  in 


for  frequency  Biock^C 

(a) 
(b).  (c)  and  (d)  of  this 
applicant  that  has  $7! 
gross  revenues  in  eac  i  of  the  preceding - 
two  calendar  years  an  d  that  is  a  winning 
bidder  for  frequency  llocks  C  or  F  in  a 
BTA  market  other  tha  i  the  fifty  largest 
markets  and  any  eligi  >le  applicant  that 
is  a  winning  bidder  fc  r  frequency  Blocks 
C  or  F  in  one  of  the  fi  ty  largest  BTA 
markets,  may  pay  the  full  amount  of  its 
winning  bid  in  instal  ments  as  follows: 

(1)  Each  eligible  bit  der  shall  pay  an 
upfront  payment  of  $i  1.015  per  MHz  per 
J  op  for  the  maximum  number  of 


licenses  (in  terms  of  MHz-pops)  on 
which  it  intends  to  bid. 

(2)  Each  winning  bidder  shall  make  a 
down  payment  equal  to  ten  p>ercent  of 
their  winning  bids;  a  winning  bidder 
>hall  bring  its  total  amount  on  deposit 
with  the  Commission  (including  upfront 
payment)  to  five  percent  of  its  winning 
bids  within  five  business  days  after  the 
auction  closes  and  the  remainder  of  the 
down  payment  (five  percent)  shall  be 
paid  within  five  business  days  after  the 
application  required  by  §  24.809(b)  is 
granted. 

(3)  Each  eligible  licensee  shall  pay  the 
remainder  of  its  wiiuiing  bids  in 
installment  payments  with  interest 
imposed  based  on  the  rate  for  ten-year 
U.S.  Treasury  obligations  applicable  on 
tlie  date  the  license  is  granted,  plus  2.5 
perc«it;  interest-only  payments  for  the 
first  year;  and  principal  and  interest 
payments  amortized  over  the  remaining 
nine  years  of  the  license. 

(4)  For  purposes  of  determining 
whether  an  applicant  has  S75  million  or 
less  in  gross  revenues,  gross  revenues 
shall  be  attributed  to  the  applicant  and 
aggregated  as  provided  in  §  24.709(b), 
except  that  §  24.709(b)(4)(iii)  shall  not 
apply. 

(b)  An  applicant  that  qualifies  as  a 
business  owned  by  members  of  minority 
groups  and/or  women  may  pay  the  full 
Eunount  of  its  warming  bid  in 
installments  in  the  same  marmer  as  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  except  that  interest-only 
payments  may  be  paid  for  the  first  three 
years  and  interest  shall  be  paid  at  the 
rate  for  ten-year  U.S.  Treasury 
obligations  applicable  on  the  date  the 
license  is  granted. 

(c)  An  applicant  that  qualifies  as  a 
small  business  or  as  a  consortium  of 
small  businesses  may  pay  the  full 
amount  of  its  winning  bid  in 
installments  in  the  same  manner  as  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  except  that  interest-only 
payments  may  be  paid  for  the  first  two 
years. 

(d)  An  applicant  that  qualifies  as  a 
small  business  owned  by  members  of 
minority  groups  and/or  women  or  as  a 
consortium  of  small  businesses  owrned 
by  members  of  minority  groups  and/or 
women  may  pay  the  full  amount  of  its 
winning  bid  in  installments  in  the  same 
manner  as  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  except  that  interest-only 
payments  may  be  paid  for  the  first  five 
years  and  interest  shall  be  paid  at  the 
rate  for  ten-year  U.S.  Treasury 
obligations  applicable  on  the  date  the 
license  is  granted. 

(e)  Unjust  Enrichment.  (1)  If  a  licensee 
that  utilizes  installment  financing  under 
this  section  seeks  to  assign  or  transfer 


control  of  its  license  to  an  entity  not 
meeting  the  eligibility  standards  for 
installment  payments,  the  licensee  must 
make  full  payment  of  the  remaining 
unpaid  principal  and  any  impaid 
interest  accrued  through  the  date  of 
assigimient  or  transfer  as  a  condition  of 
approval. 

(2)  If  a  licensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  make  any  change  in  ov^mership 
structure  that  would  resuh  in  the 
licensee  losing  eligibility  for  installment 
payments,  the  licensee  shall  first  seek 
Commission  approval  and  must  make 
full  payment  of  the  remaining  unpaid 
principal  and  any  unpaid  interest 
accrued  through  the  date  of  assigrunent 
or  transfer  as  a  condition  of  approval. 
Increases  in  gross  revenues  or  total 
assets  that  result  from  equity 
investments  that  are  not  attributable  to 
the  licensee  under  §  24.709(b)(4). 
revenues  from  operations,  business 
development  or  expanded  service  shall 
not  be  considered  changes  in  ownership 
structure  under  this  paragraph. 

(3)  If  a  licensee  seeks  to  make  any 
change  in  ownership  that  would  result 
in  the  licensee  qualifying  for  a  less 
favorable  installment  plan  under 
paragraphs  (a),  (b)  or  (c)  of  this  section, 
the  licensee  shall  seek  Commission 
approval  and  must  adjust  its  payment 
plan  to  reflect  its  new  ehgibility  status 
under  paragraphs  (a),  (b)  or  (c)  of  this 
section.  A  licensee  may  not  switch  its 
payment  plan  to  a  more  favorable  plan. 

§  24.71 2    Bidding  credits  for  licenses  for 
frequency  Blocks  C  and  F. 

(a)  A  wiiming  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses  may  use  a  bidding 
credit  of  ten  percent  to  lower  the  cost  of 
its  winning  bid. 

(b)  A  wiiming  bidder  that  qualifies  as 
a  business  owned  by  members  of 
minority  groups  and/or  women  may  use 
a  bidding  credit  of  fifteen  percent  to 
lower  the  cost  of  its  winning  bid. 

(g)  a  winning  bidder  that  qualifies  as 
a  small  business  owned  by  members  of 
minority  groups  and/or  women  or  a 
consortium  of  small  business  owned  by 
members  of  minority  groups  and/or 
women  may  use  a  bidding  credit  of 
twenty-five  percent  to  lower  the  cost  of 
its  winning  bid. 

(d)  Unjust  Enrichment.  (1)  If  a 
licensee  that  utilizes  a  bidding  credit 
under  this  section  seeks  to  assign  or 
transfer  control  of  its  license  to  an  entity 
not  meeting  the  eligibility  standards  for 
bidding  credits  or  seeks  to  make  any 
other  change  in  ownership  that  would 
result  in  the  licensee  no  longer 
qualif\ing  for  bidding  credits  under  this 
section,  the  licensee  must  seek 
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Commission  approval  and  reimburse  the 
government  for  the  amount  of  the 
bidding  credit  as  a  condition  of  the 
approval  of  such  assignment,  transfer  or 
other  ownership  change. 

(2)  If  a  hcensee  that  utilizes  a  bidding 
credit  under  this  section  seeks  to  assign 
or  transfer  control  of  its  license  to  an 
entity  meeting  the  eligibility  standards 
for  lower  bidding  credit  or  seeks  to 
make  any  other  change  in  ownership 
that  would  result  in  the  hcensee 
qualifying  for  a  lower  bidding  credit 
under  this  section,  the  licensee  must 
seek  Commission  approval  and 
reimburse  the  government  for  the 
difference  between  the  amount  of  the 
bidding  credit  obtained  by  the  licensee 
and  the  bidding  credit  for  which  the 
assignee,  transferee  or  licensee  is 
eligible  under  this  section  as  a  condition 
of  the  approval  of  such  assignment, 
transfer  or  other  ownership  change. 


§24.713    Tax  certificates. 

(a)  Any  non-controlling  initial 
investor  in  a  business  owned  by 
members  of  minority  groups  and/or 
women  and  who  provides  "start-up" 
financing,  which  allows  such  business 
to  acquire  a  broadband  PCS  Ucense(s). 
and  any  non-controlling  investor  who 
purchases  an  interest  in  a  broadband 
PCS  Ucense  held  by  a  business  owned 
by  members  of  minority  groups  and/or 
women  within  the  first  year  after  license 
issuance,  may,  upon  the  sale  or  such 
investment  orinterest,  request  from  the 
Commission  a^tax  certificate. 

Note:  For  piirposes  of  this  subsection,  non- 
controlling  investor  weans  any  person  who  is 
not  part  of  the  coDtrol  group  of  a  business 
owned  by  members  of  minority  groups  and/ 
or  women  as  defined  in  §  24.720(k). 

(b)  Any  broadband  PCS  licensee  who 
assigns  or  transfer  control  of  its  license 
to  a  business  owned  by  members  of 
minority  groups  and/or  women  may 
request  that  the  Commission  issue  the 
hcensee  a  tax  certificate.  Any  licensee 
tliat  obtain  a  broadband  PCS  license 
through  the  benefit  of  a  tax  certificates 
under  this  subsection  shall  not  assign  or 
transfer  control  of  its  license  within  one 
year  of  its  hcense  grant  date,  unless 
such  assignee  or  transferee  quahfies  as 
a  business  owTied  by  members  of 
minority  groups  and/or  women,  which 
shall  not  assign  or  transfer  control  of  the 
license  within  one  year  of  the  grant  date 
of  the  assignment  or  transfer. 

(c)  Any  Licensee  in  the  Domestic 
Pubhc  Cellular  Radio 
Telecommunications  Service  who 
assigns  or  transfer  control  of  its  cellular 
license(s)  to  a  business  owned  by 
members  of  minority  groups  and/or 
women  may  request  that  the 
Commission  issue  the  licensee  a  tax 


certificate.  Such  tax  certificates  will 
only  be  issued  if  the  principal  purpose 
of  the  assignment  or  transfer  of  control 
is  to  allow  the  cellular  licensee  to 
become  ehgible  for  a  broadband  PCS 
license(s)  beyond  the  Umitations 
imposed  on  the  cellular  licensee  by 
§  24.204.  Any  hcensee  that  obtains  a 
cellular  hcense  through  the  benefit  of  a 
tax  certificate  under  this  paragraph  shall 
not  assign  or  transfer  control  of  its 
license  within  one  year  of  its  license 
grant  date,  unless  such  assignee  or 
transferee  qualifies  as  a  business  owned 
by  members  of  minority  groups  and/or 
women,  which  shall  not  assign  or 
transfer  control  of  the  license  within 
one  year  of  the  grant  date  of  the 
assignment  or  transfer. 


§  24.71 4    Eligibility  for  partitioned  licenses 

(a)  Notwithstanding  §  24.202,  an 
applicant  that  is  a  rural  telephone 
company,  as  defined  in  §  24.720(e),  may 
be  granted  a  broadband  PCS  license  that 
is  geographically  partitioned  from  a 
separately  licensed  MTA  or  BTA,  so 
long  as  the  MTA  or  BTA  applicant  or 
licensee  has  voluntarily  agreed  (in 
wTiting)  to  partition  a  portion  of  the 
license  to  the  rural  telephone  company. 

(b)  If  partitioned  licenses  are  being 
applied  for  in  conjunction  with  a 
hcense(s)  to  be  awarded  through 
competitive  bidding  procedures — 

(1 J  The  applicable  procedures  for 
filing  short-form  applications  and  for 
submitting  upfront  payments  and  down 
payments  contained  in  this  part  and 
part  1  of  this  Chapter  shall  be  followed 
by  the  applicant,  who  must  disclose  as 
part  of  its  short-form  application  all 
parties  to  agreement(s)  vdth  or  among 
rural  telephone  companies  to  partition 
the  license  pursuant  to  this  section,  if 
won  at  auctiin  (see  47  CFR 
§1.2105(a){2J(viii)); 

(2)  Each  rural  telephone  company  that 
is  a  party  to  an  agreement  to  partition 
the  license  shall  file  a  long-form 
application  for  its  respective,  mutually 
agreed-upon  geographic  area  together 
with  the  application  for  the  remainder 
of  the  MTA  or  BTA  filed  by  the  auction 
winner. 

(c)  If  the  partitioned  license  is  being 
applied  for  as  a  partial  assignment  of  the 
MTA  or  BTA  license  following  grant  of 
the  initial  license,  request  for 
authorization  for  partial  assignment  of  a 
license  shall  be  made  pursuant  to 
§24.839. 

(d)  Each  application  for  a  partitioned 
area  (long-form  initial  application  or 
partial  assignment  application)  shall 
contain  a  partitioning  plan  that  must 
propose  to  establish  a  partitioned  area  to 
be  licensed  that  meets  the  following 
criteria; 


(1)  Conforms  to  established 
geopolitical  boundaries  (such  as  count) 
lines); 

(2)  Includes  the  wireline  service  area 
of  the  rural  telephone  company 
applicant;  and 

(3)  Is  reasonably  related  to  the  rural 
telephone  company's  wireline  service 
area. 

Note:  A  partitioned  service  area  will 
be  presumed  to  be  reasonably  related  to 
the  rural  telephone  company's  wireline 
service  area  if  the  partitioned  service 
area  contains  no  more  than  twice  the 
population  overlap  between  the  rural 
telephone  company's  wireUne  service 
area  and  the  partitioned  area. 

(e)  Each  licensee  in  each  partitioned 
area  will  be  responsible  for  meeting  the 
construction  requirements  in  its  area 
(see  §24.203). 

§24.720    Definitions. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§  24.709-24.715, 
unless  otherwise  specified  in  those 
sections. 

(b)  Small  Business:  Consortium  of 
Small  Businesses. 

(1)  A  small  business  is  an  entitv  that 
(i)  Together  with  its  affiliates  has 
average  annual  gross  revenues  that  are 
not  more  than  $40  million  for  the 
preceding  three  calendar  years; 

(ii)  Has  no  attributable  investor  or 
affiliate  that  has  a  personal  net  worth  of 
$40  million  or  more; 

(iii)  Has  a  control  group  all  of  who.se 
members  and  affiliates  are  considered  in 
determining  whether  the  entity  meets 
the  $40  million  armual  gross  revenues 
and  personal  net  worth  standards;  and 

(iv)  Such  control  group  holds  50.1 
percent  of  the  entity's  voting  interest,  if 
a  corporation,  and  at  least  25  percRnt  of 
the  entity's  equity  on  a  fully  di!;jted 
basis,  except  that  a  business  owned  bv 
members  of  minority  groups  and/or 
women  (as  defined  in  paragraphic)  of 
this  section)  may  also  qualify  as  a  small 
business  if  a  control  group  that  is  100 
percent  composed  of  members  of 
minority  groups  and/or  women  holds 
50.1  percent  of  the  entity's  voting 
interests,  if  a  corporation,  and  50- 1 
percent  of  the  entity's  total  equity  on  a 
fully  diluted  basis  and  no  single  other 
investor  holds  more  than  49.9  percent  of 
passive  equity  in  the  entity.  OwTiership 
interests  shall  be  calculated  on  a  fully 
diluted  basis;  all  agreements  such  as 
warrants,  stock  options  and  convertible 
debentures  will  generally  be  treated  as 
if  the  rights  thereimder  already  havt; 
been  fully  exercised,  except  that  the 
such  agreements  may  not  be  used  to 
appear  to  terminate  or  divest  ownership 
interests  before  thev  actually  do  so. 
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(2)  For  purposes  on  determining 
whether  an  entity  maets  the  $40  million 
gross  revenues  and  $40  million  personal 
net  worth  standards  in  paragraph  Cb)(l) 
of  this  section,  gross  revenues  and 
personal  net  worth  skall  be  attributed  to 
the  entity  and  aggregated  as  pro- 
vided in  §  24.709(b).  texcept  that 
§24.709(b)(4)(iii)  shall  not  apply. 

(3)  A  small  businei  s  consortium  is  a 
conglomerate  organi;  ation  formed  as  a 
joint  venture  betweei  i  mutually- 
independent  busines  5  firms,  each  of 
which  individually  s  itisfies  the 
definition  of  a  small  jusiness  in 
paragraph  (b)(1)  of  ti  is  section. 

(c)  Business  Owne  i  by  Members  of 
Minority  Groups  anc  /or  Women.  A 
business  owned  by  members  of  minority 
groups  and/or  wome  n  is  an  entity: 

(1)  That  has  a  cont  rol  group  composed 
100  percent  of  meml  ers  of  minority 
groups  andVor  women  who  are  United 
States  Citizens,  and 

(2)  Such  control  gi  oup  owns  and 
holds  50.1  percent  o  the  voting 
interests,  if  a  corpori  tion,  and 

(i)  Owns  and  hold  ►  50.1  percent  of  the 
total  equity  in  the  er  tity,  provided  that 
all  other  investors  h(  ild  passive 
interests;  or 

(ii)  Holds  25  perce  nt  of  the  total 
equity  in  the  entity,  arovided  that  no 
single  other  investor  holds  more  than  25 
percent  passive  equi  ty  interests  in  the 
entity.  Chvnership  ii  terests  shall  be 
calculated  on  a  fully  diluted  basis;  all 
agreements  such  as  '  varrants,  stock 
options  and  convert  ble  debentures  will 
generally  be  treated  is  if  the  rights 
thereunder  already  1  lave  been  fully 
exercised,  except  th  it  such  agreements 
may  not  be  used  to  c  ppear  to  terminate 
or  divest  ownership  interests  before 
they  actually  do  so. 

(d)  Small  Busines ;  Owned  by 
Members  ofMinorit '  Groups  and/or 
Women;  Consortiun  >  of  Small  ■ 
Businesses  Owned  t  y  Members  of 
Minority  Groups  an  i/or  IVomen.  A 
small  business  own^  td  by  members  of 
minority  groups  an<  /or  women  is  an 
entity  that  meets  th  i  definitions  in  both 
paragraphs  (b)  and  I  c)  of  this  section.  A 
consortium  of  smal  businesses  owned 
by  members  of  mindrity  groups  and/or 
women  a  conglomei  ate  organization 
formed  as  a  joint  ve  iture  between 
mutually-independ  snt  business  firms, 
each  of  which  indiv  idually  satisfies  the 
definition  of  a  smal  business  in 
paragraphs  (b)(1)  ar  d  (c)  of  this  section. 

(e)  Rural  Telephc  ne  Company.  A  rural 
telephone  company  is  a  local  exchange 
carrier  having  100, (  00  or  fewer  access 
lines,  including  all  affiliates. 

(f)  Gross  Revenue  s.  Gross  revenues 
shall  mean  all  incoi  ne  received  by  an 
entity,  whether  ear  led  or  passive,  before 


any  deductions  are  made  for  costs  of 
doing  business  [e.g..  cost  of  goods  sold), 
as  evidenced  by  audited  quarterly 
financial  statements  for  the  relevant 
period. 

(g)  Total  Assets.  Total  assets  shall 
mean  the  book  value  (except  where 
generally  accepted  accounting 
principles  (GAAP)  require  market 
valuation)  of  all  property  owned  by  an 
entity,  whether  real  or  personal,  tangible 
or  intangible,  as  evidenced  by  the  most 
recent  audited  quarterly  financial 
statements. 

(h)  Personal  Net  Worth.  Personal  net 
worth  shall  mean  the  market  value  of  all 
assets  (real  and  personal,  tangible  and 
intangible)  owned  by  an  individual,  less 
all  liabilities  (including  personal 
guarantees)  owmed  by  the  individual  in 
his  individual  capacity  or  as  a  joint 
obligor. 

(i)  Members  of  Minority  Groups. 
Members  of  minority  groups  includes 
individuals  of  African  American, 
Hispanic-surnamed,  American  Eskimo, 
Aleut,  American  Indian  and  Asian 
American  extraction. 

(j)  Passive  Equity.  Passive  equity  shall 
mean: 

(1)  For  corporations,  non-voting  stock 
or  stock  that  includes  no  more  than  five 
percent  of  the  voting  equity; 

(2)  For  partnerships,  joint  ventures 
and  other  non-corporate  entities,  limited 
partnership  interests  and  similar 
interests  that  do  not  afford  the  power  to 
exercise  control  of  the  entity. 

(k)  Control  Group.  A  control  group  is 
an  entity,  or  a  group  of  individuals  or 
entities  that  possesses  de  jure  control 
and  de  facto  control  of  an  applicant  or 
licensee,  and  as  to  which  the  applicant's 
or  licensee's  charters,  bylaws, 
agreements  and  any  other  relevant 
documents  (and  amendments  thereto) 
provide: 

(1)  That  the  entity  and/ or  its  members 
own  unconditionally  at  least  50.1 
percent  of  the  total  voting  interests  of  a 
corporation; 

(2)  That  the  entity  and/or  its  members 
receive  at  least  50.1  percent  of  the 
aimual  distribution  of  any  dividends 
paid  on  the  voting  stock  of  a 
corporation; 

(3)  That,  in  the  event  of  dissolution  or 
liquidation  of  a  corporation,  the  entity 
and/or  its  members  are  entitled  to 
receive  100  percent  of  the  value  of  each 
share  of  stock  in  its  possession  and  a 
percentage  of  the  retained  earnings  of 
the  concern  that  is  equivalent  to  the 
amount  of  equity  held  in  the 
corporation;  and 

(4)  That  the  entity  and/or  its  members 
have  the  right  to  receive  dividends, 
profits  and  regular  and  liquidating 
distributions  from  the  business  in 


proportion  to  its  interest  ill  the  total 
equity  of  the  applicant  or  licensee. 

Note:  Voting  control  does  not  always 
assure  de  facto  control,  such  as,  for  example, 
when  the  voting  stock  of  the  control  group 
is  widely  dispersed  (see,  e.g., 
§24.270(l)(2)(iii)). 

(1)  Affiliate.  (1)  An  individual  or 
entity  is  an  affiliate  of: 

(i)  An  applicant;  or 

(ii)  A  person  holding  an  attributable 
interest  in  an  applicant  under  §  24.709 
(both  referred  to  herein  as  "the 
applicant")  if  such  individual  or 
entity — 

(A)  Directly  or  indirectly  controls  or 
has  the  power  to  control  the  applicant, 
or 

(B)  Is  directly  or  indirectly  controlled 
by  the  applicant,  or 

(C)  Is  directly  or  indirectly  controlled 
by  a  third  party  or  parties  that  also 
controls  or  has  the  power  to  control  the 
applicant,  or 

(D)  Has  an  "identity  of  interest"  with 
the  applicant. 

(2)  Nature  of  control  in  determining 
affiliation. 

(i)  Every  business  concern  is 
considered  to  have  one  or  more  parties 
who  directly  or  indirectly  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example.  An  applicant  owning  50  percent 
of  the  voting  stock  of  another  concern  would 
have  negative  power  to  control  such  concern 
since  such  party  can  block  any  action  of  the 
other  stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  Affiliation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  to  control. 

(ii)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer  or  key  employee  positions; 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
factors.  A  key  employee  is  an  employee 
who,  because  of  his/her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(iii)  Control  can  arise  through 
management  positions  where  a 
concern's  voting  stock  is  so  uadely 
distributed  that  no  effective  control  can 
be  established. 

Example.  In  a  corporation  where  the 
officers  and  directors  own  various  size  blocks 
of  stock  totaling  40  percent  of  the 
corporation's  voting  stock,  but  no  officer  or 
director  has  a  block  sufficient  to  give  him  or 


her  control  or  die  power  to  control  and  the 
remaining  60  percent  is  widely  distributed 
with  no  individual  stockholder  having  a 
stock  interest  greater  than  10  percent, 
management  has  the  power  to  control.  If 
persons  with  such  management  control  of  the 
other  entity  are  persons  with  attributable 
interests  in  the  applicant,  the  other  entity 
will  be  deemed  an  affiliate  of  the  applicant. 

(3)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  conmion  investments.  In 
determining  if  the  applicant  controls  or 
has  the  power  to  control  a  concern, 
persons  with  an  identity  of  interest  will 
be  treated  as  though  they  were  one 
person. 

Example.  Two  shareholders  in  Corporation 
Y  each  have  attributable  interests  in  the  same 
PCS  applilcation.  While  neither  shareholder 
has  enough  shares  to  individually  control 
Corporation  Y,  together  they  have  the  power 
to  control  Cor^ration  Y.  The  two 
shareholders  with  these  common 
investments  (or  identity  in  Interest)  are 
treated  as  though  they  are  one  person  and 
Corporation  Y  would  be  deemed  an  affiliate 
of  the  applicant. 

(i)  Spousal  Affiliation.  Both  spouses 
are  deemed  to  own  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States.  In 
calculating  their  net  worth,  investors 
who  are  legally  separated  must  include 
their  share  of  interests  in  property  held 
jointly  with  a  spouse. 

(ii)  Kinship  Affiliation.  Immediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter,  brother, 
Sister,  father-  or  mother-in-law,  son-  or 
daughter-in-law,  brother-  or  sister-in- 
law,  step-£^er  or  -mother,  step-brother  * 
or  -sister,  step-son  or  -daughter,  half 
brother  or  sister.  This  presumption  may 
be  rebutted  by  showing  that 

(A)  The  family  members  are 
estranged, 

(B)  The  family  ties  are  remote,  or 

(C)  The  family  members  are  not 
closely  involved  with  each  other  in 
business  matters. 

Example.  A  owns  a  controlling  interest  in 
Corporation  X.  A's  sister-in-law,  B.  has  an 
attributable  interest  in  a  PCS  application. 
Because  A  and  B  have  a  presumptive  kinship 
affiliation,  A's  interest  in  Corporation  X  is 
attributable  to  B,  and  thus  to  the  applicant, 
unless  B  rebuts  the  presumption  with  the 
necessary  showing. 


(4)  Affiliation  through  stork 
ownership. 

(i)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  if  he  or  she  owns  or  controls  or 
has  the  power  to  control  50  percent  or 
more  of  its  voting  stock. 

(ii)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  even  though  he  or  she  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  concern's  voting 
stock,  if  the  block  of  stock  he  or  she 
owns,  controls  or  has  the  power  to 
control  is  large  as  compared  with  any 
other  outstanding  block  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  die  voting  stock  of  a 
concern,  such  minority  holdings  are 
equal  or  approximately  equal  in  size, 
and  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  these  persons 
individually  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a 
showing  that  such  control  or  power  to 
control,  in  fact,  does  not  exist. 

(5)  Affiliation  arising  under  stock 
options,  convertible  debentiu^s,  and 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  are  generally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements  are 
generally  treated  as  though  the  rights 
held  thereunder  had  been  exercised. 
However,  an  affiliate  cannot  use  such 
options  and  debentures  to  appear  to 
terminate  its  control  over  another 
concern  before  it  actually  does  so. 

Example  1.  If  company  B  holds  an  option 
to  purchase  a  controlling  interest  in  company 
A,  who  holds  an  attributable  interest  in  a  PCS 
application,  the  situation  is  treated  as  though 
company  B  had  exercised  its  rights  and  had 
become  owner  of  a  controlling  interest  in 
company  A.  The  gross  revenues  of  company 
B  must  be  taken  into  account  in  determining 
the  size  of  the  applicant. 

Example  2.  If  a  large  company,  BigCo, 
holds  70%  (70  of  100  outsUnding  shares)  of 
the  voting  stock  of  company  A,  who  holds  an 
attributable  interest  in  a  PCS  application,  and 
gives  a  third  party,  SmallCo,  an  option  to 
purchase  50  of  the  70  shares  owned  by 
BigCo,  BigCo  will  be  deemed  to  be  an  affiliate 
of  company  A,  and  thus  the  applicant,  until 
SmallCo  actually  exercises  its  option  to 
purchase  such  shares.  In  order  to  prevent 
BigCo  from  circumventing  the  intent  of  the 
rule  which  requires  such  options  to  be 
considered  on  a  fully  diluted  basis,  the 
option  is  not  considered  to  have  present 
effect  in  this  case. 


Example  3.  If  company  A  has  entered  into 
an  agreement  to  merge  with  company  B  in 
the  future,  the  situation  is  treated  as  though 
the  merger  has  taken  place. 

(6)  Affiliation  under  voting  trusts. 

(i)  Stock  interests  held  in  trust  shall 
be  deemed  controlled  by  any  person 
who  holds  or  shares  the  power  to  vote 
such  stock,  to  any  person  who  has  the 
sole  power  to  sell  such  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  wrill  or  to  replace  the  trustee  at 
will. 

(ii)  If  a  trustee  has  a  familial,  personal 
or  extra-trust  business  relationship  to 
the  grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  deemed 
controlled  by  the  grantor  or  beneficiary, 
as  appropriate. 

(iii)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownership 
of  voting  stock  for  the  purpose  of 
shifting  control  of  or  the  power  to 
control  a  concern  in  order  that  such 
concern  or  another  concern  may  meet 
the  Commission's  size  standards,  such 
voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(7)  Affiliation  through  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
employees  serve  as  the  majority  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  and/or  the 
management  of  another  entity. 

(8)  Affiliation  through  conimon 
facilities.  Affiliation  generally  arises 
where  one  concern  shares  office  space 
and/or  employees  and/or  other  facilities 
with  another  concern,  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  or  field  of  operations, 
or  where  such  concerns  were  formerly 
affiliated,  and  through  these  sharing 
arrangements  one  concern  has  control, 
or  potential  control,  of  the  other 
concern. 

(9)  Affiliation  through  contractual 
relationships.  Affiliation  generally 
arises  where  one  concern  is  dependent 
upon  another  concern  for  contracts  and 
business  to  such  a  degree  that  one 
concern  has  control,  or  potential 
control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
arrangements. 

(ij  A  joint  venture  for  size 
determination  purposes  is  an 
association  of  concerns  and/or 
individuals,  with  interests  in  any  degree 
or  proportion,  formed  by  contract, 
express  or  implied,  to  engage  in  ajid 
carry  out  a  single,  specific  business 
venture  for  joint  profit  for  which 
purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge. 
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but  not  on  a  continu  ng  or  permanent 
basis  for  conducting  business  generally. 
The  determination  whether  an  entity  is 
a  joint  venture  is  ba^  upon  the  facts 
of  the  business  operation,  regardless  of 
how  the  business  operation  may  be 
designated  by  the  parties  involved.  An 
agreement  to  share  orofits/losses 
proportionate  to  eac »  party's 
contribution  to  the  b  usiness  operation  is 
a  significant  factor  in  determining 
whether  the  busines  >  operation  is  a  joint 
venture. 

(ii)  The  parties  to  i  joint  venture  are 
considered  to  be  affi  iated  with  each 
other. 

(m)  Publicly  Tradi  'd  Corporation.  A 
publicly  traded  corp  oration  is  a 
business  entity  orgai  lized  under  the 
laws  of  the  United  S  tates  whose  shares, 
debt  or  other  ownen  hip  interests  are 
traded  on  an  organij  ed  securities 
exchange  within  the  United  States. 

4.  A  new  subpart    consisting  of 
§§  24.801  through  2  t.844  is  added  to 
Part  24  to  read  as  fo  lows: 


Subpart  I— tntehm 
and  Processing  Rules 


Ap(><icatlon,  Licensing, 
for  Broadband  PCS 


24.801 
24.802 
24.803 
24.804 
24.805 
24.806 


|Re  served) 
(Reserved) 
Authorization 
Eligibility 
Formal  and  i 
Filing  of  broadband 
applications:  Fees 

24.807  [Reserved) 

24.808  [Reserved) 

24.809  Standard  app 
permissive  change 
modifications  for 
Communications 

24.810  [Reserved) 
Miscellaneous  forms 
[Reserved) 
General  appl 
[Reserved) 
Technical  content 

maintenance  of  li 
24.816    Station  antentia 
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24.827  Public  notice  period. 

24.828  Dismissal  and  return  of  applications. 

24.829  Ownership  changes  and  agreements 
to  amend  or  to  dismiss  applications  or 
pleadings. 

24.830  Opposition  to  applications. 

24.831  Mutually  exclusive  applications. 

24.832  Consideration  of  applications. 

24.833  [Reserved) 

24.834  [Reserved] 

24.835  (Reserved) 

24.836  (Reserved) 

24.837  (Reserved) 

24.838  (Reserved) 

24.839  Transfer  of  control  or  assignment  of 
license. 

24.840  (Reserved) 

24.841  (Reserved) 

24.842  [Reserved] 

24.843  Extension  of  time  to  complete 
construction. 

24.844  Termination  of  authorization. 

Subpart  I— Interim  Application, 
Licensing,  and  Processing  Rules  for 
Broadband  PCS 

§  24.801    [Reserved] 

§  24.802    [Reserved] 

§24.803    Auttioftzation  required. 

No  person  shall  use  or  operate  any 
device  for  the  transmission  of  energy  or 
communications  by  radio  in  the  ser\'ices 
authorized  by  this  part  except  as 
provided  in  this  part. 

§24.804    Eligibility. 

(a)  General.  Authorizations  will  be 
granted  upon  proper  application  if: 

(1)  The  applicant  is  qualified  under 
all  applicable  laws  and  Commission 
regulations,  policies  and  decisions; 

(2)  There  are  frequencies  available  to 
provide  satisfactory  service;  and 

(3)  The  public  interest,  convenience 
or  necessity  would  be  served  by  a  grant. 

(b)  Alien  ownership.  A  broadband 
PCS  authorization  to  provide 
Commercial  Mobile  Radio  Ser\ice  may 
not  be  granted  to  or  held  by: 

(1)  Any  alien  or  the  representative  of 
any  alien. 

(2)  Any  corporation  organized  under 
the  laws  of  any  foreign  government. 

(3)  Any  corporation  of  which  any 
officer  or  director  is  an  alien  or  of  which 
more  than  one-fifth  of  the  capital  stock 
is  owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
any  corporation  organized  under  the 
laws  of  a  foreign  country. 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  any  officer  or  more 
than  one-fourth  of  the  directors  are 
aliens,  or  of  which  more  than  one-fourth 
of  the  capital  stock  is  owned  of  record 
or  voted  by  aliens,  their  representatives, 
or  by  a  foreign  government  or 


representative  thereof,  or  by  any 
corporation  organized  imder  the  laws  of 
a  foreign  country,  if  the  Commission 
finds  that  the  public  interest  will  be 
served  by  the  refusal  or  revocation  of 
such  license. 

(c)  A  broadband  PCS  authorization  to 
provide  Private  Mobile  Radio  Service 
may  not  be  granted  to  or  held  by  a 
foreign  government  or  a  representative 
thereof. 

§  24.805    Fotmal  and  informal  applications. 

(a)  Except  for  an  authorization  under 
any  of  the  conditions  stated  in  Section 
308(a)  of  the  Communications  Act  of 
1934  (47  U.S.C.  §  308(a)),  the 
Commission  may  grant  the  following 
authorizations  only  upon  written 
application  received  by  it:  station 
licenses;  modifications  of  licenses; 
renewals  of  licenses;  transfers  and 
assignments  of  station  licenses,  or  any 
right  thereunder. 

(b)  Except  as  may  be  otherwise 
permitted  by  this  part,  a  separate 
written  application  shall  be  filed  for  - 
each  instrument  of  authorization 
requested.  Applications  may  be: 

(1)  "Formal  appUcations"  where  the 
Commission  has  prescribed  in  this  Part 
a  standard  form;  or 

(2)  "Informal  applications"  (normally 
in  letter  form)  where  the  Commission 
has  not  prescribed  a  standard  form. 

(c)  An  informal  apphcation  will  be 
accepted  for  fiUng  only  if: 

(1 )  A  standard  form  is  not  prescribed 
or  clearly  applicable  to  the 
authorization  requested; 

(2)  It  is  a  document  submitted,  in 
duplicate,  with  a  caption  which 
indicates  clearly  the  natiu*  of  the 
request,  radio  service  involved,  location 
of  the  station,  and  the  application  file 
number  (if  known);  and 

(3)  It  contains  all  the  technical  details 
and  informational  showings  required  by 
the  rules  and  states  clearly  and 
completely  the  facts  involved  and 
authorization  desired. 

§  24.806    Filing  of  broadband  PCS 
applications;  Fees;  Numbers  of  copies. 

(a)  As  prescribed  by  §§  24.705,  24.707 
and  24.809,  standard  formal  application 
forms  applicable  to  broadband  PCS  may 
be  obtained  from  either: 

(1)  Federal  Commimications 
Commission,  Washington.  DC  20554,  or 

(2)  By  calling  the  Commission's 
Forms  Distribution  Center.  (202)  632- 
3676. 

(b)  Applications  to  participate  in 
competitive  bidding  for  broadband  PCS 
service  must  be  filed  on  FCC  Form  175 
in  accordance  with  the  rules  in  §24.705 
and  Part  1.  Subpart  Q  of  this  Chapter. 
In  the  event  of  mutual  exclusivity 


between  applicants  filing  FCC  Form 
1 75 .  only  auction  winners  will  be 
eligible  to  file  subsequent  long-form 
applications  on  FCC  Form  401  to 
provide  broadband  PCS  service. 
Mutually  exclusive  applications  filed  on 
FCC  Form  175  are  subject  to  competitive 
bidding  imder  those  rules.  Broadband 
PCS  appHcants  fiUng  FCC  Form  401 
need  not  complete  Schedule  B. 

(c)  All  applications  for  broadband 
PCS  licenses  (other  than  applications  to 
participate  in  competitive  bidding  filed 
on  FCC  Form  175)  shall  be  submitted  for 
filing  to:  Federal  Communications 
Commission,  Washington.  DC  20554, 
Attention:  Broadband  PCS  Processing 
Section. 

Applications  requiring  fees  as  set  forth 
at  Part  1,  Subpart  G  of  this  chapter  must 
be  filed  in  accordance  with  §  0.401(b)  of 
this  Chapter. 

(d)  All  correspondence  or 
amendments  concerning  a  submitted 
application  shall  clearly  identify  the 
name  of  the  applicant,  applicant 
identification  number  or  Commission 
file  niunber  (if  known)  or  station  call 
sign  of  the  application  involved,  and 
may  be  sent  directly  to  the  Common 
Carrier  Biu^au.  Broadband  PCS 
Processing  Section. 

(e)  Except  as  otherwise  specified,  all 
applications,  amendments, 
correspondence,  pleadings  and  forms 
(including  FCC  Form  175)  shall  be 
submitted  on  one  original  paper  copy 
and  with  three  microfiche  copies, 
including  exhibits  and  attachments 
thereto,  and  shall  be  signed  as 
prescribed  by  §  1.743  of  this  Chapter. 
Filings  of  five  pages  or  less  are  exempt 
from  the  requirement  to  submit  on 
microfiche,  as  are  emergency  filings 
such  as  letters  requesting  special 
temporary  authority.  Those  filing  any 
amendments,  correspondence, 
pleadings  and  forms  must 
simultaneously  submit  the  original  hard 
copy  which  must  be  stamped  "original". 
Abbreviations  may  be  used  if  they  are 
easily  understood.  In  addition  to  the 
original  hard  copy,  those  filing 
pleadings,  including  pleadings  under 
§  1.2108  of  this  Chapter,  shall  also 
submit  two  paper  copies  as  provided  in 
§1.51  of  this  Chapter. 

(1)  Microfiche  copies.  Each 
microfiche  copy  must  be  a  copy  of  the 
signed  original.  Each  microfiche  copy 
shall  be  a  148mm  x  105mm  negative 
(clear  transparent  characters  appearing 
on  an  opaque  background)  at  24x  to  27x 
reduction  for  microfiche  or  microfiche 
jackets.  One  of  the  microfiche  sets  must 
be  a  silver  hahde  camera  master  or  a 
copy  made  on  silver  halide  fihn  such  as 
Kodak  Direct  Duplicatory  Film.  The 


microfiche  must  be  placed  in  paper 
microfiche  envelopes  and  submitted  in 
a  B6  (125  mm  x  176  mm)  or  5  x  7.5  inch 
envelope.  All  applicants  must  leave 
Row  "A"  (the  first  row  for  page  images) 
of  the  first  fiche  blank  for  in-house 
identification  purposes.  Each  microfiche 
copy  of  pleadings  shall  include: 

(i)  The  month  and  year  of  the 
document; 

(ii)  The  name  of  the  document; 

(ii)  The  name  of  the  fifing  party; 

(iv)  The  file  number,  applicant 
identification  number,  and  call  sign,  if 
assigned; 

(v)  The  identification  number  and 
date  of  the  Public  Notice  aimoimcing 
the  auction  in  response  to  which  the 
application  was  filed  (if  applicable). 

(2)  All  applications  and  all 
amendments  must  have  the  following 
information  printed  on  the  mailing 
envelope,  the  microfiche  envelope,  and 
on  the  title  area  at  the  top  of  the 
microfiche: 

(i)  The  name  of  the  applicant: 

(ii)  The  type  of  apphcation  (e.g.,  30 
MHz  MTA,  30  MHz  BTA,  10  MHz  BTA); 

(iii)  The  month  and  year  of  the 
dociunent; 

(iv)  The  name  of  the  document; 

(v)  The  file  number,  applicant 
identification  number,  and  call  sign,  if 
assigned;  and 

(vi)  The  identification  number  and 
date  of  the  Public  Notice  aimoimcing 
the  auction  in  response  to  which  the 
application  was  filed  (if  applicable). 

§24.807    [Reserved] 


§24.808    [Reserved] 

§  24.809    Standard  application  forms  and 
permissive  changes  or  minor  modifications 
for  ttie  broadtMnd  Personal 
Communications  Services. 

(a)  Apphcations  to  participate  in 
competitive  bidding  for  broadband  PCS 
licenses  must  be  filed  on  FCC  Forms 
175  and  175-S. 

(b)  Subsequent  application  by  auction 
winners  or  non-mutually  exclusive 
applicants  for  broadband  PCS  licenses 
under  Part  24.  FCC  Form  401 
("Application  for  New  or  Modified 
Common  Carrier  Radio  Station  Under 
Part  22")  shall  be  submitted  by  each 
auction  winner  for  each  broadband  PCS 
license  applied  for  on  FCC  Form  175.  In 
the  event  that  mutual  exclusivity  does 
not  exist  vrith  respect  to  a  license 
identified  on  an  applicant's  FCC  Form 
175.  the  Commission  will  so  inform  the 
applicant  and  the  applicant  will  also  file 
FCC  Form  401.  Blanket  licenses  are 
granted  for  each  market  frequency 
block.  Applications  for  individual  sites 
are  not  needed  and  will  not  be  accepted. 
See  §  24.11.  Broadband  PCS  applicants 


filing  FCC  Form  401  need  not  complete 
Schedule  B. 

(c)  Extensions  of  time  and 
reinstatement.  When  a  licensee  cannot 
complete  construction  in  accordance 
with  the  provisions  of  §  24.203.  a  timely 
application  for  extension  of  time  (FCC 
Form  489)  must  be  filed. 

(d)  License  for  mobile  subscriber 
station— These  stations  are  considered 
to  be  associated  with  and  covered  by  the 
authorization  issued  to  the  carrier 
serving  the  land  mobile  station.  No 
additional  authorization  is  required. 

§24.810    [Reserved] 

§  24.81 1    Miscellaneous  forms. 

(a)  Licensee  qualifications.  FCC  Form 
430  ("Common  Carrier  and  Satellite 
Radio  Licensee  Qualifications  Report") 
shall  be  filed  by  broadband  Personal 
Communications  Service  ficensees  only 
as  required  by  Form  490  (Application 
for  Assignment  or  Transfer  of  Control 
Under  Part  22). 

(b)  Renewal  of  station  license.  Except 
for  renewal  of  special  temporary 
authorizations.  FCC  Form  405 
("Apphcation  for  Renewal  of  Station 
License")  must  be  filed  in  duplicate  by 
the  licensee  between  thirty  (30)  and 
si.xty  (60)  days  prior  to  the  expiration 
date  of  the  Ucense  sought  to  he  renewed. 


§24.812    [Reserved] 

§  24.81 3    General  application  requirements. 

(a)  Each  apphcation  (including 
applications  filed  on  Forms  175  and 
401)  for  a  broadband  PCS  Ucense  or  for 
consent  to  assign  or  transfer  control  of 
a  broadband  PCS  ficense  shall  disclose 
fully  the  real  party  or  parties  in  interest 
and  must  include  in  an  exhibit  the 
following  information: 

(1)  A  list  of  any  business  five  percent 
or  more  of  whose  stock,  warrants, 
options  or  debt  securities  are  owned  by 
the  applicant  or  an  officer,  director, 
stockholder  or  key  management 
personnel  of  the  applicant.  This  list 
must  include  a  description  of  each  such 
business's  principal  business  and  a 
description  of  each  such  business's 
relationship  to  the  appficant. 

(2)  A  list  of  any  party  which  holds  a 
five  percent  or  more  interest  in  the 
applicant,  or  any  entity  in  which  a  five 
percent  or  more  interest  is  held  by 
another  party  which  holds  a  five  percent 
or  more  interest  in  the  applicant  [e.g.,  if 
Company  A  owns  5%  of  Company  B 
(the  applicant)  and  5%  of  Company  C. 
then  Companies  A  and  C  must  be  listed 
on  Company  B's  application). 

(3)  A  list  of  the  names,  addresses, 
citizenship  and  principal  business  of 
any  person  holding  five  percent  or  more 
of  each  class  of  stock,  warrants,  options 
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additional  documents,  exhibits,  or 
signed  written  statements  of  fact: 

(1)  As  may  be  required  by  these  rules; 
and 

(2)  As  the  Commission,  at  any  time 
after  the  filing  of  an  application  and 
during  the  term  of  any  authorization, 
may  require  from  any  applicant, 
permittee  or  licensee  to  enable  it  to 
determine  whether  a  radio  authorization 
should  be  granted,  denied  or  revoked. 

(e)  Except  when  the  Commission  has 
declared  explicitly  to  the  contrary,  an 
informational  requirement  does  not  in 
itself  imply  the  processing  treatment  of 
decisional  weight  to  be  accorded  the 
response. 

(f)  All  apphcants  (except  applicants 
filing  FCC  Form  175)  are  required  to 
indicate  at  the  time  their  apphcation  rs 
filed  whether  or  not  a  Commission  grant 
of  the  application  may  have  a  significant 
environmental  impact  as  defined  by 

§  1.1307  of  this  Chapter.  If  answered 
affirmatively,  the  requisite 
environmental  assessment  as  prescribed 
in  §1.1311  of  this  Chapter  must  be  filed 
with  the  application  and  Commission 
environmental  review  must  be 
completed  prior  to  construction.  See 
§  1.1312  of  this  chapter.  All  broadband 
PCS  licensees  are  subject  to  continuing 
obligation  to  determine  whether 
subsequent  construction  may  have  a 
significant  environmental  impact  prior 
to  undertaking  such  construction  and  to 
otherwise  comply  with  §  1.1301  through 
1  1319  of  this  Chapter.  See  §1.131^  of 
this  Chapter. 

§24.814    [Reserved] 

§  24.B1 5    Technicat  content  of  applications; 
maintenance  of  list  of  station  locations. 

(a)  All  applications  required  by  this 
part  shall  contain  all  technical 
information  required  by  the  application 
forms  or  associated  Pubfic  Notice(s). 
Applications  other  than  initial 
applications  for  a  broadband  PCS 
hcense  miist  also  comply  with  all 
technical  requirements  of  the  rules 
governing  the  broadband  PC  {see 
Subparts  C  and  E  of  this  ParX  as 
appropriate).  The  following  paragraphs 
describe  a  number  of  general  technical 
requirements. 

(b)  Each  application  (except 
apphcations  for  initial  hcenses  filed  on 
Form  1 75)  for  a  license  for  broadband 
PCS  must  comply  with  the  provisions  of 
§§  24.229-24.238  of  the  Commission's 
Rules. 

(cHi)  [Reserved) 

(j)  The  location  of  the  transmitting 
antenna  shall  be  considered  to  be  the 
station  location.  Broadband  PCS 
licensees  must  maintain  a  current  list  of 
all  station  locations,  which  must 


describe  the  transmitting  antenna  site  by 
its  geographical  coordinates  and  also  by 
conventional  reference  to  street  number, 
landmark,  or  the  equivalent.  Ail  such 
coordinates  shall  be  specified  in  terms 
of  degrees,  minutes,  and  seconds  tn  the 
nearest  second  of  latitude  and 
longitude. 

§24.816    Station  antenna  Structures. 

(a)  Unless  the  broadband  PCS  licensee 
has  received  prior  approval  from  the 
FC£.,  no  antenna  structure,  including 
radiating  elements,  tower,  supports  and 
all  appurtenances,  may  be  higher  than    • 
61  m  (200  feet)  above  ground  level  at  its 
site. 

(b)  Unless  the  broadband  PCS  licensee 
has  received  prior  approval  from  the 
FCC,  no  antenna  structure  that  is 
located  either  at  an  airport  or  heliport 
that  is  available  for  public  use  and  is 
listed  in  the  Airport  Directory  of  the 
current  Airman 's  Information  Manual  or 
in  either  the  Alaska  or  Pacific  Airman  s 
Guide  and  Chart  Supplement,  or  at  an 
airport  or  heliport  under  construction 
that  is  the  subject  of  a  notice  or  proposal 
on  file  with  the  FAA  and.  except  for 
military  airports,  it  is  clearly  indicated 
that  the  airport  will  be  available  for 
public  use,  or  at  an  airport  or  heliport 
that  is  operated  by  the  armed  forces  of 
the  United  States,  or  at  a  place  near  any 
of  these  airports  or  heliports,  may  be 
higher  than; 

(1)  1  m  above  the  airport  elevation  for 
each  100  m  from  the  airport  rim  way 
longer  than  1  km  within  6.1  kra  of  the 
antenna  structiu«. 

(2)  2  m  above  the  airport  elevation  for 
each  100  m  from  the  nearest  runway 
shorter  than  1  km  within  3.1  km  of  the 
antenna  structure. 

(3)  4  m  above  the  airport  elevation  for 
each  100  m  from  the  nearest  landing 
pad  within  1.5  km  of  the  antenna 
structure. 

(c)  A  broadband  PCS  station  antenna 
structure  no  higher  than  6.1  m  (20  feet) 
above  ground  level  at  its  site  or  no 
higher  than  6.1  m  above  any  natural 
object  or  existing  manmade  structure, 
other  than  an  antenna  structure,  is 
exempt  from  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  Further  details  as  to  whether  an 
aeronautical  study  and/or  obstruction 
marking  and  lighting  may  be  required, 
and  specifications  for  obstruction 
markir>g  and  lighting,  are  contained  in 
Part  17  of  the  FCC  Rules,  Construction,   ._ 
Marking  and  Lighting  of  Antenna 
Structures.  To  request  approval  to  place 
an  antenna  structure  hi^er  than  the 
limits  specified  in  paragraph  (a),  (b), 
and  (c)  of  this  section,  the  licensee  must 
notifv  the  Federal  Aviation 
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Administration  (FAA)  on  FAA  Form 
7460-1  and  the  FCC  on  FCC  Form  854. 

§§24.817-24.818    [ReservedJ 

24.819    Waiver  of  rules. 

(a)  Requests  for  waiver. 

(1)  A  waiver  of  these  rules  may  be 
granted  upon  application  or  by  the 
Commission  on  its  own  motion. 
Requests  for  waivers  shall  contain  a 
statement  of  reason  sufficient  to  justify 
a  waiver.  Waivers  will  not  be  granted 
except  upon  an  affirmative  showing: 

(i)  That  the  underlying  purpose  of  the 
rule  will  not  be  served,  or  would  be 
finstrated,  by  its  application  in  a 
particular  case,  and  that  grant  of  the 
waiver  is  otherwise  in  the  public 
interest;  or 

(ii)  That  the  unique  facts  and 
circumstances  of  a  particular  case 
render  application  of  the  rule 
inequitable,  imduly  burdensome  or 
otherwise  contrary  to  the  public 
interest.  Applicants  must  also  show  the 
lack  of  a  reasonable  alternative. 

(2)  If  the  information  necessary  to 
support  a  waiver  request  is  already  on 
file,  the  applicant  may  cross-reference  to 
the  specific  filing  where  it  may  be 
found. 

(b)  Denial  of  waiver,  alternate 
showing  required.  If  a  waiver  is  not 
granted,  the  apphcation  will  be 
dismissed  as  defective  unless  the 
applicant  has  also  provided  an 
alternative  proposal  which  compfies 
with  the  Commission's  rules  (including 
any  required  showings). 

§24.820    Defective  applications. 

ia)  Unless  the  Commission  shall 
otherwise  permit,  an  application  will  be 
unacceptable  for  filing  and  will  be 
returned  to  the  apphcant  with  a  brief 
statement  as  to  the  omissions  or 
discrepancies  if: 

(1)  The  apphcation  is  defective  with 
respect  to  completeness  of  answers  to 
questions,  informational  showings, 
execution  or  other  matters  of  a  formal 
character;  or 

(2)  The  apphcation  does  not  comply 
with  the  Commission's  rules, 
regulations,  specific  requirements  for 
additional  information  or  other 
requirements.  See  also  §  1.2105  of  this 
Chapter. 

(b)  Some  examples  of  cornmon 
deficiencies  which  result  in  defective 
applications  under  paragraph  (a)  of  this 
section  are: 

(1)  The  apphcation  is  not  filledout 
completely  and  signed; 

(2)-(4)  (Reserved) 

(5)  The  apphcation  (other  an 
application  filed  on  FCC  Form  1 75)  does 
not  include  an  environmental 


assessment  as  required  for  an  action  that 
may  have  a  significant  impact  upon  the 
environment,  as  defined  in  §  1.1307  of 
this  chapter. 

(6)  [Reserved) 

(7)  The  appUcation  is  filed  prior  to  the 
Public  Notice  issued  under  §  24.705, 
announcing  the  apphcation  fifing  date 
for  the  relevant  auction  or  after  the 
cutoff  date  prescribed  in  that  Public 
Notice. 

(c)  (Reserved] 

(d)  If  an  applicant  is  requested  by  the 
Commission  to  file  any  documents  or 
any  supplementary  or  explanatory 
information  not  specifically  required  in 
the  prescribed  application  form,  a 
failure  to  comply  with  such  request 
within  a  specified  time  period  will  be 
deemed  to  render  the  application 
defective  and  will  subject  it  to 
dismissal. 


§  24.821    Inconsistent  or  conflicting 
applications. 

While  an  application  is  pending  and 
undecided,  no  subsequent  inconsistent 
or  conflicting  application  may  be  filed 
by  the  same  applicant,  its  successor  or 
assignee,  or  on  behalf  or  for  the  benefit 
of  the  same  applicant,  its  successor  or 
assignee. 

§  24.822    Amendment  of  application  to 
participate  in  auction  for  licenses  in  the 
broadband  Personal  Communications 
Services  filed  on  FCC  Form  175. 

(a)  The  Commission  will  provide 
bidders  a  Hmited  opportunity  to  cure 
defects  in  FCC  Form  175  specified 
herein  except  for  failure  to  sign  the 
apphcation  and  to  make  certifications, 
defects  which  may  not  be  cured.  See 
also  §  1.2105  of  this  Chapter. 

(b)  In  the  broadband  PCS,  the  only 
amendments  to  FCC  Form  175  which 
will  be  f)ermitted  are  minor 
amendments  to  correct  minor  errors  or 
defects  such  as  typographical  errors.  All 
other  amendments  to  FCC  Form  175, 
such  as  changes  in  the  information 
supplied  pursuant  to  §  24.813(a)  or 
changes  in  the  identification  of  parties 
to  bidding  consortia,  will  be  considered 
to  be  major  amendments.  An  FCC  Form 
175  which  is  amended  by  a  major 
amendment  will  be  considered  to  be 
newly  filed  and  cannot  be  resubmitted 
after  applicable  filing  deadlines.  See 
a/so  §  1.2105  of  this  Chapter. 

§  24.823    Amendment  of  applications  for 
licenses  In  the  broadband  Personal 
Communications  Services  (other  than 
applications  filed  on  FCC  Form  175). 

(a)  Amendments  as  of  right.  A 
pending  application  may  be  amended  as 
a  matter  of  right  if  the  application  has 
not  been  designated  for  hearing. 


(1)  Amendments  shall  comply  with 
§  34.829,  as  applicable;  and 

(2)  Amendments  which  resolve 
interference  conflicts  or  amendments 
under  §  24.829  may  be  filed  at  any  time. 

(b)  The  Commission  or  the  presiding 
officer  may  grant  requests  to  amend  an 
application  designated  for  hearing  only 
if  a  written  petition  demonstrating  go(xi 
cause  is  submitted  and  properiy  served 
upon  the  parties  of  record. 

(c)  Major  amendments,  minor 
amendments.  The  Commission  will 
classify  all  amendments  as  minor  except 
in  the  cases  listed  below.  An 
amendment  shall  be  deemed  to  be  a 
major  amendment  subject  to  §  24.827  if 
it  proposes  a  substantial  change  in 
ownership  or  control. 

.      (d)  If  a  petition  to  deny  (or  other 
formal  objection)  has  been  filed,  any 
amendment,  request  for  waiver  or  other 
written  communication  shall  be  served 
on  the  petitioner,  unless  waiver  of  this 
requirement  is  granted  pursuant  to 
paragraph  (e)  of  this  section.  See  also 
§1.2108  of  this  Chapter. 

(e)  The  Commission  may  waive  the 
service  requirements  of  paragraph  (d)  of 
this  section  and  prescribe  such 
alternative  procedures  as  may  be 
appropriate  under  the  circumstances  to 
protect  petitioners'  interests  and  to 
avoid  undue  delay  in  a  proceeding,  if  an 
apphcant  submits  a  request  for  waiver 
which  demonstrates  that  the  service 
requirement  is  unreasonably 
burdensome. 

(f)  Any  amendment  to  an  application 
shall  be  signed  and  shall  be  submitted 
in  the  same  manner,  and  with  the  same 
number  of  copies,  as  was  the  original 
apphcation.  Amendments  may  be  made 
in  letter  form  if  they  comply  in  all  other 
respects  with  the  requirements  of  this 
chapter. 

(g)  An  application  will  be  considered 
to  be  a  newly-filed  application  if  it  is 
amended  by  a  major  amendment  (as 
defined  in  this  section),  except  in  the 
following  circumstances: 

(1)  [Reservedj 

(2)  [Reservedj 

(3)  The  amendment  reflects  only  a 
change  in  ownership  or  control  found 
by  the  Commission  to  be  in  the  public 
interest; 

(4)  [Reserved] 

(5)  The  amendment  corrects 
typographical  transcription  or  similar 
clerical  errors  which  are  clearly 
demonstrated  to  be  mistakes  by 
reference  to  other  parts  of  the 
application,  and  whose  discovery  does 
not  create  new  or  increased  frequency 
conflicts; 


37614  Fedeid  Register  /  Vol.  59.  No.  140  /  Friday,  Juhy  22,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  140  /  Friday.  July  22.  1994  /  Rules  and  Regulations  37615 


S2<tt4    [R«s«fved] 


§24.825    Application  for  temporary 
authorizMions.  | 

(a)  In  circumstanoes  requiring 
iiiunediate  or  tempjorary  use  of  facilities, 
request  may  be  made  for  special 
temporary  authority  |to  install  and/or 
operate  new  or  mod^ed  equipment 
Any  such  request  miy  be  submitted  as 
an  informal  application  in  the  manner 
set  forth  in  §  24.805  and  must  contain 
full  particulars  as  tolthe  proposed 
operation  including  jail  facts  suiBdent 
to  justify  the  tempoikry  authority  sought 
and  the  public  interest  therein.  No  such 
request  will  be  considered  unless  the 
request  is  received  qy  the  Commission 
at  least  10  days  prior  to  the  date  of 
proposed  construction  or  operation  or, 
where  an  extension  is  sought,  at  least  10 
days  prior  to  the  expiration  date  of  the 
existing  temporary  Authorization.  The 
Commission  may  actept  a  late-filed 
request  upon  due  shp\ving  of  sufficient 
reasons  for  the  delay  in  submitting  such 
request.  j 

(d)  Special  tempo|ar\'  authorizations 
may  be  granted  wittjout  regard  to  the  30- 
day  public  notice  requirements  of 
§  24.827(b)  when: 

(1)  The  authorization  is  for  a  period 
not  to  exceed  30  da^js  and  no 
application  for  regular  operation  is 
contemplated  to  be  I  iled; 

(2)  The  authorizat  lon  is  for  a  period 
not  to  exceed  60  daj  s  pending  the  filing 
of  an  application  foi  siich  regular 
operation; 

(3)  The  authorizat  on  is  to  permit 
interim  operation  to  facilitate 
compietior  ''f  authorized  construction 
or  to  provide  substa,  itially  the  same 
service  as  previousl  t  authorized;  or 

(4)  The  authorizat  ion  is  made  upon  a 
finding  that  there  ar  e  extraordinary 
circumstances  requi  ring  operation  in  the 
public  interest  and  ihat  delay  in  the 
institution  of  such  s  ervice  would 
seriously  prejudice  he  pubUc  interest. 

(c)  Temporary  auBiorizations  of 
operation  not  to  excjeed  180  days  may  be 
granted  under  the  stj^mdards  of  Section 
309(f)  of  the  Communications  Act  where 
extraordinary  circu]  astances  so  require. 
Extensions  of  the  te  nporary 
authorization  for  a  period  of  180  days 
each  may  also  be  granted,  but  the 
applicant  bears  a  hoavy  burden  to  show 
that  extraordinary  circumstances 
warrant  such  an  extension. 

(d)  In  cases  of  emergency  found  by  the 
Commission,  involving  danger  to  life  or 
property  or  due  to  damage  of 
equipment,  or  duriiig  a  national 
emergency  proclaimed  by  the  president 
or  declared  by  the  Congress  or  during 
the  continuance  of  ( iny  war  in  which  the 
United  States  is  eng  aged  and  when  such 


action  is  necessary  for  the  national 
defense  or  s^ety  or  otherwise  in 
furtherance  of  the  war  effort,  or  in  cases 
of  emergency  where  the  Commission 
finds  that  it  would  not  be  faasible  to 
secure  renewal  applicrtions  &om 
existing  licensees  or  otherwise  to  follow 
normal  licensing  procedure,  the 
Commission  will  grant  radio  station 
authorizations  and  station  licenses,  or 
modifications  or  renewals  thereof, 
during  the  emergency  found  by  the 
Commission  or  during  the  continuance 
of  any  such  national  emergency  or  war, 
as  special  temporary  Ucenses,  only  for 
the  period  of  emergency  or  war 
requiring  such  action,  without  the  filing 
of  formal  applications. 

§  24.826    Receipt  of  appticstion; 
Applications  In  ttte  t>roadb8nd  Personal 
Communications  Services  Wed  on  FCC 
Form  175  and  ottier  applications  In  the 
broadband  Personal  Communications 
Services. 

(a)  All  applications  for  the  initial 
provision  of  broadband  PCS  must  be 
submitted  on  FCC  Pottos  175  and  175- 
S.  Mutually  excliisive  initial 
applications  in  the  broadband  Personal 
Communications  Services  are  subject  to 
competitive  bidding.  PCC  Form  401 
("Application  for  New  or  Modified 
Common  Carrier  Radio  Station  Under 
Part  22")  must  be  submitted  by  esch 
winning  bidder  for  each  broadband  PCS 
license  for  which  application  was  made 
on  FCC  Form  175.  In  the  event  that 
mutual  exclusivity  does  not  exist 
between  applicants  for  a  broadband  PCS 
license  that  have  filed  FCC  Form  175, 
the  sole  applicant  will  be  required  to 
file  FCC  Form  401.  The  aforementioned 
Forms  175, 175-S,  and  401  are  subject 
to  the  provisions  of  47  CFR  Part  1, 
Subpart  Q  ("Competitive  Bidding 
Proceedings")  and  Subpart  H  of  this 
Part.  Blanket  licenses  are  granted  for 
each  market  frequency  block. 
Applications  for  individual  sites  are  not 
needed  and  will  not  be  accepted.  See 
§24.11. 

(b)  Applications  received  for  filing  are 
given  a  file  number.  TTie  assignment  of 

a  file  nimiber  to  an  application  is  merely 
for  administrative  convenience  and  does 
not  indicate  the  acceptance  of  the 
application  for  filing  and  processing. 
Such  assignment  of  a  file  number  will 
not  preclude  the  subsequent  return  or 
dismissal  of  the  application  if  it  is  found 
to  be  not  in  accordance  vnih  the 
Commission's  Rules. 

(c)  Acceptance  of  an  appficatioD  for 
filing  merely  means  that  it  has  been  the 
subject  of  a  preliminary  review  as  to 
completeness.  Such  acceptance  will  not 
preclude  the  subsequent  ret\im  or 
dismissal  of  the  application  if  it  is  found 


to  be  defective  or  not  in  accordance 
with  the  Commission's  rules.  (See 
§24.813  for  additional  information 
concerning  the  filing  of  applications.) 

§  24.827    Public  noflce  period. 

(a)  At  regular  intervals,  the 
Commission  will  issue  a  pubhc  notice 
listing; 

(1)  The  acceptance  for  filing  of  all 
applications  and  major  amendments 
thereto; 

(2)  Significant  Commission  actions 
concerning  applications  listed  as 
acceptable  for  filing; 

(3)  Information  which  the 
Commission  in  its  discretion  believes  of 
public  significance.  Such  notices  are 
intended  solely  for  the  purpose  of 
informing  the  public  and  do  not  create 
any  rights  in  an  applicant  or  any  other 
person. 

(4)  Special  environmental 
considerations  as  required  by  Part  1  of 
this  chapter. 

(b)  The  Commission  will  not  grant 
any  applicatioi  imtil  expiration  of  a 
period  of  thirty  (30)  days  following  the 
issuance  date  of  a  public  r>otice  listing 
the  application,  or  any  major 
amendments  thereto,  as  acceptable  for 
filing;  provided,  however,  that  the 
Commission  will  not  ^ant  an 
application  filed  on  Form  401  filed 
either  by  a  wiiming  biddw  or  by  an 
applicant  whom  Form  175  application 
is  not  mutually  exclusive  with  other 
applicants,  imtil  the  expiration  of  a 
period  of  forty  (40)  days  following  the 
issuance  of  a  public  notice  listing  the 
application,  or  any  major  amendments 
thereto,  as  acceptable  filing.  See  also 

§  1 .2108  of  this  Chapter. 

(c)  As  an  exception  to  paragraphs 
(a)(1),  (a)(2)  and  (b)  of  this  section,  the 
public  notice  provisions  are  not 
applicable  to  applications: 

(1)  For  authorization  of  a  minor 
technical  change  in  the  facilities  of  an 
authorized  station  where  such  a  change 
would  not  be  classified  as  a  major 
amendment  (as  defined  by  §  24.823) 
were  such  a  change  to  be  submitted  as 
an  amendment  to  a  pending  application; 

(2)  For  issuance  of  a  license 
subsequent  to  a  radio  station 
authorization  or,  pending  application 
for  a  grant  of  such  license,  any  special 
or  temporary  authorization  to  permit 
interim  operation  to  fecilitate 
completion  of  authorized  construction 
or  to  provide  substantially  the  same 
service  as  would  be  authorized  by  such 
license; 

(3)  For  extension  of  time  to  complete 
construction  of  authorized  facilities  (see 
§24.203; 

(4)  For  temporary  authorization 
pursuant  to  §  24.825(b); 


(5)  [Reserved] 

(6)  For  an  authorization  under  any  of 
the  proviso  clauses  of  Section  308(a)  of 
the  Communications  Act  of  1934  (47 
U.S.C.  308(a)); 

(7)  For  consent  to  an  involuntary 
assignment  or  transfw  of  control* of  a 
radio  authorization;  or 

(8)  For  consent  to  a  voluntary 
assignment  or  transfer  of  control  of  a 
radio  authorization,  where  the 
assignment  or  transfer  does  not  involve 
a  substantial  change  in  ownership  or 
control. 

§24.828    Dismissal  and  r^um  of 
applications. 

(a)  Except  as  provided  under  §  24.829, 
any  application  may  be  dismissed 
without  prejudice  as  a  matter  of  right  if 
ihe  applicant  requests  its  dismissal  prior 
to  designation  for  hearing  or,  in  the  case 
of  applications  filed  on  Forms  175  and 
175-S.  prior  to  auction.  An  applicant's 
request  for  the  retum'of  his  appfication 
after  it  has  been  accepted  for  filing  will 
be  considered  to  be  a  request  for 
dismissal  without  prejudice.  Applicants 
requesting  dismissal  of  their 
applications  may  be  subject  to  penalties 
contained  in  §  1.2104  of  this  Chapter. 
Requests  for  dismissal  shall  comply 
with  the  provisions  of  §  24.829  as 
appropriate. 

(b)  A  request  to  dismiss  an 
application  without  prejudice  will  be 
considered  after  designation  for  hearing 
only  if: 

(1)  A  written  petition  is  submitted  to 
the  Commission  and  is  properly  served 
upon  all  parties  of  record,  and 

(2)  The  petition  complies  with  the 
provisions  of  §  24.829  (whenever 
applicable)  and  demonstrates  good 
cause. 

(c)  The  Commission  will  dismiss  an 
application  for  failure  to  prosecute  or 
for  failure  to  respond  substantially 
within  a  specified  time  period  to  official 
correspondence  or  requests  for 
additional  information.  Dismissal  shall 
be  without  prejudice  if  made  prior  to 
designation  for  hearing  or  prior  to 
auction,  but  dismissal  may  be  made 
v\ath  prejudice  for  unsatisfactory 
compliance  with  §  24.829  or  after 
designation  for  hearing  or  after  the 
apphcant  is  notified  that  it  is  the 
winning  bidder  under  the  auction 
process. 

§  24.829    Ownership  changes  and 
agreements  to  amend  or  to  dismiss 
apptications  or  pleadings. 

(a)  Applicability.  Subject  to  the 
provisions  of  §  1.2105  of  this  Chapter 
(Bidding  Application  and  Certification 
Procedures;  Prohibition  of  Collusion), 
this  section  applies  to  applicants  and  all 


other  parties  interested  in  pending 
applications  who  wrish  to  resolve 
contested  matters  among  themselves 
with  a  formal  or  an  informal  agreement 
or  understanding.  This  section  applies 
only  when  the  agreement  or 
imderstanding  will  result  in: 

(1)  A  major  change  in  the  ownership 
of  an  applicant  to  which  §§  24.823(c) 
and  24.82'3(g)  apply  or  which  would 
cause  the  applicant  to  lose  its  status  as 
a  designated  entity  under  §  24.709.  or 

(2)  The  individual  or  mutual 
withdrawal,  amendment  or  dismissal  of 
any  pending  application  amendment. 
petition  or  other  pleading. 

(b)  Policy.  Parties  to  contested 
proceedings  are  encouraged  to  settle 
their  disputes  among  themselves. 
Parties  that,  under  a  settlement 
agreement,  apply  to  the  Commission  for 
ownership  changes  or  for  the 
amendment  or  dismissal  of  either 
pleadings  or  applications  shall  at  the 
time  of  filing  notify  the  Commission 
that  such  filing  is  die  resuh  of  an 
agreement  or  understanding. 

(c)  The  provisions  of  §  22.927  of  the 
Conunission's  Rules  will  apply  in  the 
event  of  the  filing  of  petitions  to  deny 
or  other  pleadings  or  informal 
objections  filed  against  broadband  PCS 
apphcations.  The  provisions  of  §  22.928 
of  the  Commission's  Rules  will  apply  in 
the  event  of  dismissal  of  broadband  PCS 
applications.  The  provisions  of  §  22.929 
of  the  Commission's  Rules  will  apply  in 
the  event  of  threats  to  file  petitions  to 
deny  or  other  pleadings  or  informal 
objections  against  broadband  PCS 
applications. 

§  24.330    Opposition  to  applications, 
(a)  Petitions  to  deny  (including 
petitions  for  other  forms  of  relief)  and 
responsive  pleadings  for  Commission 
consideration  must  comply  with 
§  1.2108  of  this  Chapter  and  must: 

(1)  Identify  the  application  or 
apphcations  (including  applicant's 
name,  station  location,  Commission  file 
numbers  and  radio  service  involved) 
with  which  it  is  concerned; 

(2)  Be  filed  in  accordance  with  the 
pleading  limitations,  filing  periods,  and 
other  applicable  provisions  of  §§  1.41 
through  1.52  of  this  Chapter  except 
where  otherwise  provided  in  §  1.2108  of 
this  Chapter; 

(3)  Contain  specific  allegaljons  of  fact 
which,  except  for  facts  of  which  official 
notice  may  be  taken,  shall  be  supported 
by  affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof,  and  which 
shall  be  sufficient  to  demonstrate  that 
the  petitioner  (or  respondent)  is  a  party 
in  interest  and  that  a  grant  of,  or  other 
Commission  action  regarding,  the 


application  would  be  prima  facie 
inconsistent  with  the  public  interest; 

(4)  Be  filed  within  thirty  (30)  days 
after  the  date  of  public  notice 
announcing  the  acceptance  for  filing  of 
cuiy  such  application  or  major 
amendment  thereto  (unless  the 
Commission  otherwise  extends  the 
filing  deadline);  and 

(5)  Contain  a  certificate  of  service 
showing  that  it  has  been  mailed  to  the 
applicant  no  later  than  the  date  of  filing 
thereof  vrith  the  Commission. 

(b)  A  petition  to  deny  a  major 
amendment  to  a  previously-filed 
application  may  only  raise  matters 
directly  related  to  the  amendment 
which  could  not  have  been  raised  in 
connection  with  the  underlying 
previously-filed  application.  This 
subsection  does  not- apply,  however,  to 
petitioners  who  gain  standing  because 
of  the  major  amendment. 

§  24.831    Mutually  exclusive  applications. 

(a)  The  Commission  will  consider 
applications  for  broadband  PCS  licenses 
to  be  mutually  exclusive  if  they  relate  to 
the  same  geographical  boundaries  (MTA 
or  BTA)  and  are  timely  filed  for  the 
same  fi-equency  block. 

(b)  Mutually  exclusive  applications 
filed  on  Form  175  for  the  initial 
provision  of  broadband  PCS  are  subject 
to  competitive  bidding  in  accordance 
with  the  procedures  in  Subpart  H  of  this 
part  and  in  Part  t ,  Subpart  Q  of  this 
Chapter. 

(c)  An  apphcation  will  be  entitled  to 
comparative  consideration  with  one  or 
more  conflicting  applications  only  if  the 
Commission  determines  that  such 
comparative  consideration  will  ser\e 
the  public  interest. 

(d)-(j)  [Reserved) 

§  24.832    Consideration  of  appiicstions. 

(a)  Applications  for  an  instrument  of 
authorization,  will  be  granted  if,  upon 
examination  of  the  apphcation  and 
upon  consideration  of  such  other 
matters  as  it  may  officially  notice,  the 
Commission  finds  that  the  grant  will 
serve  the  public  interest,  convenience 
and  necessity.  See  also  §  1.2108  of  this 
Chapter. 

(b)  The  grant  shall  be  v\ithout  a  formal, 
hearing  if,  upon  consideration  of  the 
application,  any  pleadings  or  objections 
filed,  or  other  matters  which  may  be 
officially  noticed,  the  Commission  finds 
that: 

(1)  The  application  is  acceptable  for 
filing  and  is  in  accordance  with  the 
Commission's  rules,  regulations  and 
other  requirements; 

(2)  The  application  is  not  subject  to  a 
post -auction  hearing  or  to  comparative 
consideration  pursuant  to  §  24.831  with 
another  application(s); 
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(3)  A  grant  of  the  application  would 
not  cause  harmful « lectrical  interference 
to  an  authorized  stetion; 

(4)  There  are  no  s  ubstantial  and 
material  questions  )f  fact  presented;  and 

(5)  The  applicant  is  qualified  under 
current  FCC  regulai  ions  and  nolicies. 

(c)  If  the  Commis  sion  should  grant 
without  a  formal  h(  aring  an  application 
for  an  instrument  a  I  authorization 
which  is  subject  to  a  petition  to  deny 
filed  in  accordance  with  §  24.830.  the 
Commission  will  d  jny  the  petition  by 
the  issuance  of  a  M  emorandum  Opinion 
and  C)rder  which  v>  ill  concisely  state  the 
reasons  for  the  den  al  and  dispose  of  all 
substantial  issues  r  lised  by  the  petition. 

(d)  Whenever  th(  Commission, 
without  a  formal  hi  oring,  grants  any 
application  in  part  or  subject  to  any 
terms  or  condition!  other  than  those 
normally  applied  ti  >  applications  of  the 
same  type,  it  shall  nform  the  applicant 
of  the  reasons  then  for.  and  the  grant 
shall  be  consideret  final  unless  the 
Commission  revise  s  its  action  (either  by 
granting  the  applic  ition  as  originally 
requested,  or  by  de  signating  the 
application  for  a  fo  mial  evidentiary 
hearing)  in  respons  e  to  a  petition  for 
reconsideration  wt  ich: 

(1)  Is  filed  by  the  applicant  within 
thirty  (30)  days  fro  n  the  date  of  the 
letter  or  order  givii  g  the  reasons  for  the 
partial  or  conditioi  ed  grant; 

(2)  Rejects  the  gr  int  as  made  and 
explains  the  reasor  s  why  the 
application  should  be  granted  as 
originally  requeste  1;  and 

(3)  Returns  the  ii  istrument  of 
authorization. 

(e)  The  Commisi  ion  will  designate  an 
application  for  a  fc  rmal  hearing, 
specifying  with  pa  ticularity  the  matters 
and  things  in  issue ,  if  upon 
consideration  of  tli  e  application,  any 
pleadings  or  object  ions  filed  or  other - 

"  matters  which  ma;  be  officially  noticed, 
the  Commission  d  stermines  that: 

(1)  A  substantia  and  material 
question  of  fact  is  )resented  (see  also 
§  1.2108  of  this  Ch  ipter); 

(2)  The  Commis  ;ion  is  unable  for  any 
reason  to  make  the  findings  specified  in 
paragraph  (a)  of  th  s  section  and  the 
application  is  acct  ptable  for  filing, 
complete  and  in  a(  ;cordance  with  the 
Commission's  ruk  s.  regulations  and 
other  requirement  (;  or 

(3)  The  applicat  on  is  entitled  to 
comparative  consi  ieration  (under 

§  24.831)  with  ano  Iher  application  (or 
applications). 

(f)  The  Commis;  ion  may  grant,  deny 
or  take  other  actio  i  with  respect  to  an 
application  desigr  ated  for  a  formal 
hearing  pursuant  l  o  paragraph  (e)  of  this 
section  or  Part  1  o  this  Chapter. 

(g)  [Reserved] 


(h)  RecMisideration  or  review  of  any 
final  action  taken  by  the  Commission 
will  be  in  accordance  with  Subpart  A  of 
Fart  1  of  this  Chapter. 

§  24.833-24.838    [Reserved] 

§24.839    Transfer  of  control  or  assignment 
of  license. 

(a)  Approval  required.  Authorizations 
shall  be  transferred  or  assigned  to 
another  party,  voluntarily  (for  example, 
by  contract)  or  involuntarily  (for 
example,  by  death,  bankruptcy  or  legal 
disability),  directly  or  indirectly  or  by 
transfer  of  control  of  any  corporation 
holding  such  authorization,  only  upon 
application  and  approval  by  the 
Commission.  A  transfer  of  control  or 
assignment  of  station  authorization  in 
the  broadband  Personal 
Communications  Service  is  also  subject 
to  §§  24.711(e),  24.712(d),  24,713(b) 
(unjust  enrichment)  and  1.2111(a)  of 
this  Chapter  (reporting  requirement). 

(1)  A  change  from  less  than  50% 
ownership  to  50%  or  more  ownership 
shall  always  be  considered  a  transfer  of 
control. 

(2)  In  other  situations  a  controlling 
interest  shall  be  determined  on  a  case- 
by-case  basis  considering  the 
distribution  of  ownership  and  the 
relationships  of  the  owners,  including 
family  relationships. 

fb)  Forms  required. 

(1)  Assignment. 

(i)  FCC  Form  490  shall  be  filed  to 
assign  a  license  or  permit. 

(ii)  In  the  case  of  involuntary 
assignment.  FCC  Form  490  shall  be  filed 
within  thirty  (30)  days  following  the 
event  giving  rise  to  the  assignment. 

(2)  Transfer  of  control. 

(i)  FCC  Form  490  shall  be  submitted 
in  order  to  transfer  control  of  a 
corporation  holding  a  license  or  permit. 

(ii)  In  the  case  of  involuntary  transfer 
of  control.  FCC  Form  490  shall  be  filed 
within  thirty  (30)  days  foUovdng  the 
event  giving  rise  to  the  transfer. 

(3)  Form  430.  Whenever  an 
application  must  be  filed  under 
paragraphs  (a)(1)  or  (2)  of  this  section, 
the  assignee  or  transferee  shall  file  FCC 
Form  430  ("Common  Carrier  Radio 
License  Qualification  Report")  unless  an 
accurate  report  is  on  file  with  the 
Commission. 

(4)  Notification  of  completion.  The 
Commission  shall  be  notified  by  letter  of 
the  date  of  completion  of  the  assignment 
or  transfer  of  control. 

(5)  If  the  transfer  of  control  of  a 
license  is  approved,  the  new  licensee  is 
held  to  the  original  construction 
requirement  of  §  24.203. 

(c)  In  acting  upon  applications  for 
transfer  of  control  or  assignment,  the 


Commission  will  not  consider  whether 
the  public  interest,  convenience  and 
necessity  might  be  served  by  the  transfer 
or  assignment  of  the  authorization  to  a 
person  other  than  the  proposed 
transferee  or  assignee. 

(d)  Restrictions  on  Assignments  and 
Transfers  of  Licenses  for  Frequency 
Blocks  C  and  F.  No  assignment  or 
transfer  of  control  of  a  license  for 
frequency  Block  C  or  frequency  Block  F 
will  be  granted  unless — 

(1)  The  application  for  assignment  or 
transfer  of  control  is  filed  after  five  years 
from  the  date  of  the  initial  license  grant; 

(2)  The  apphcation  for  assigrmient  or 
transfer  of  control  is  filed  after  three 
years  from  the  date  of  the  initial  license 
grant  and  the  proposed  assignee  or 
transferee  meets  the  eligibility  criteria 
set  forth  in  §24.709; 

(3)  The  application  is  for  partial 
assigrunent  of  a  partitioned  service  area 
to  a  rural  telephone  company  pursuant 
to  §  24.714  and  the'^ssignee  meets  the 
eligibility  criteria  set  forth  in  §  24.709; 
or 

(4)  The  application  is  for  an 
involuntary  assignment  or  transfer  of 
control  to  a  bankruptcy  trustee 
appointed  under  involuntary 
bankruptcy,  an  independent  receiver 
appointed  by  a  court  of  competent 
jurisdiction  in  a  foreclosure  action  or,  in 
the  event  of  death  or  disability,  to  a 
person  or  entity  legally  qualified  to 
succeed  the  decrease  or  disabled  person 
xmder  the  laws  of  the  place  having 
jurisdiction  over  the  estate  involved; 
provided  that,  the  applicant  requests  a 
waiver  pursuant  to  this  paragraph. 

(e)  If  the  assigrunent  or  transfer  of 
control  of  a  hcense  is  approved,  the 
assignee  or  transferee  is  subject  to  the 
original  construction  requirement  of 
§24.203. 

§§24.840-24.842    [Reserved] 

§  24.843    Extension  of  time  to  complete 
construction. 

(a)  If  construction  is  not  completed 
within  the  time  period  set  forth  in 

§  24.203.  the  authorization  will 
automatically  expire.  Before  the  period 
for  construction  expires  an  apphcation 
for  an  extension  of  time  to  complete 
construction  (FCC  Form  489)  may  be 
filed.  See  paragraph  (b)  of  this  section. 
Within  30  days  after  the  authorization 
expires  an  application  for  reinstatement 
may  be  filed  on  FCC  Form  489. 

(b)  Extension  of  Time  to  Complete 
Construction.  An  application  for 
extension  of  time  to  complete 
construction  may  be  made  on  FCC  Form 
489.  Extension  of  time  requests  must  be 
filed  prior  to  the  expiration  of  the 
construction  period.  Extensions  will  be 


granted  only  if  the  licensee  shows  that 
the  failure  to  complete  construction  is 
due  to  causes  beyond  its  control. 

(c)  An  application  for  modification  of 
an  authorization  (imder  construction) 
does  not  extend  the  initial  construction 
period.  If  additional  time  to  construct  is 
required,  an  FCC  Form  489  must  be 
submitted. 

(d)  [Reserved] 

§  24.844    Termination  of  authorization. 

(a)  Termination  of  authorization. 
(1)  All  authorizations  shall  terminate 
on  the  date  specified  on  the 


authorization  or  on  the  date  specified  by- 
these  rules,  unless  a  timely  application 
for  renewal  has  been  filed. 

(2)  If  no  application  for  renewal  has 
been  made  before  the  authorization's 
expiration  date,  a  late  application  for 
renewal  will  be  considered  only  if  it  is 
filed  within  thirty  (30)  days  of  the 
expiration  date  and  shows  tliat  the 
failure  to  file  a  timely  application  was 
due  to  causes  beyond  the  applicant's 
control.  During  this  30-day  period,  a 
reinstatement  application  must  be  filed 
on  FCC  Form  489.  Ser\'ice  to  subscribers 
need  not  be  suspended  while  a  late-filed 


renewal  application  is  pending,  but 
such  service  shall  be  without  prejudice 
to  Commission  action  on  the  renewal 
application  and  any  related  sanctions. 
See  also  §24.16  (Criteria  for 
Comparative  Renewal  Proceedings). 

(b)  Termination  of  special  temporary 
authorization.  A  special  temporary 
authorization  shall  automatically " 
terminate  upon  failure  to  comply  with 
the  conditions  in  the  authorization. 

(c)  [Reserved] 
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CONTACT: 
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Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street. 
Kansas  City.  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  in  this  notice  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  co.st  estimates. 
Comments  should  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27806."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request,  from  the  above  office,  a 
copy  of  Advisor)'  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

At  the  June  1990  meeting  of  the  JAA 
Council  (consisting  of  JAA  members 
from  European  countries)  and  the  FAA. 


the  FAA  Administrator  committed  the 
FAA  to  support  the  harmonization  of 
the  FAR  with  the  JAR  being  developed 
for  use  by  the  European  authorities  who 
are  members  of  the  JAA.  In  response  to 
this  commitment,  the  FAA  Small 
Airplane  Directorate  established  an  FAA 
Harmonization  Task  Force  to  work  with 
the  JAR  23  Study  Group  to  harmonize 
part  23  and  the  proposed  JAR  23.  The 
General  Aviation  Manufacturers 
Association  (GAMA)  also  established  a 
JAR  23/part  23  Committee  to  provide 
technical  a.ssistance  in  this  effort. 

Following  a  review  of  the  first  draft  of 
proposed  JAR  23.  members  of  the  F.\A 
Harmonization  Task  Force  and  the 
GAMA  Committee  met  in  Brussels, 
Belgium  for  the  October  1990  meeting  ol 
the  JAR  23  Study  Group. 
Representatives  from  the  Association 
Europeene  des  Constructeures  de 
Material  Aerospalial  (AECMA),  an 
organization  of  European  airframe 
manufacturers,  alsq  attended.  The  main 
agenda  item  for  this  meeting  was  the 
establishment  of  procedures  to 
accomplish  harmonization  of  the 
airworthiness  standards  for  normal, 
utility,  and  acrobatic  category  airplanes. 
The  JAA  had  decided  that  its  initial 
rulemaking  effort  should  be  limited  to 
these  three  categories  and  that 
commuter  category  airwortTiiness 
standards  should  be  addressed  .   " 

separately. 

After  that  meeting,  technical 
representatives  from  each  of  the  four 
organizations  (GAMA.  AECMA,  FAA    -" 
and  JAAJ  met  to  resolve  differences 
between  the  proposed  JAR  and  part  23. 
This  portion  of  the  harmonization  effort 
involved  a  riumber  of  separate  meetings 
of  specialists  in  the  flight,  airframe. 
-  powerplant,  and  systems  disciplines. 
These  meetings.showed  that 
harmonization  would  require  revisions 
to  both  part  23  and  the  proposed  JAR 
23.  • 

Near  the  end  of  the  effort  to 
harmonize  the  normal,  utility,  and 
acrobatic  category  airplane 
airworthiness  standards.  th'eJA-iA 
requested  and  received 
recommendations  from  its  member 
countries  on  proposed  airworthiness 
-Standards  for  commuter  category 
airplanes.  The  JAA  and  the  FAA  held 
specialist  and  study  group  meetings  to 
discuss  the.se  recommendations,  which 
resulted  .in  proposals  to  revise  portions' 
of  the  part  23  commuter  Category 
airworthiness  standards. 

Unlike  the  European  rules,  where" 
commuter  categoi7  airworthiness 
standards-are  separate,  for  U.S. 
rulemaking,  it  is  advantageous  to  adopt 
normal,  utility.,  acrobatic,  and  commuter 
category  airworthiness  standards 


simultaneously,  since  commuter 
category  airworthiness  standards  are 
already  contained  in  part  23. 
Accordingly,  this  NPRM  proposes  to 
revise  the  systems  and  equipment 
airworthiness  standards  for  all  part  23 
airplanes. 

During  the  part  23  harmonization 
effort,  the  FAA  established  an  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  (56  FR  2190.  January  22, 1991), 
which  held  its  first  meeting  on  May  23 

1991.  The  ARAC  on  General  Aviation  ' 
and  Business  Airplane  (GABA)  Issues 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director.  Aircraft  Certification 
Service.  FAA.  regarding  the 
airworthiness  standards  in  part  23  as 
well  as  related  provisions  of  parts  91 
and  135  of  the  regulations. 

The  FAA  announced,  on  June  2-5 

1992,  at  the  JAA/FAA  Harmonization 
Conference  in  Toronto.  Ontario,  Canada, 
that  it  would  consolidate  within  the 
ARAC  structure  an  ongoing  objective  to 
"harmonize"  the  JAR  and  the  FAR. 
Coinciding  with  that  announcement,  the 
FAA  assigned  the  ARAC  on  GABA 
Issues  those  rulemaking  projects  related 
to  JAR/part  23  harmonization  that  were 
in  final  coordination  between  the  JAA 
and  the  FAA.  The  harmonization 
process  included  the  intention  to 
present  the  results  of  JAA/FAA 
coordination  to  the  public  as  NPRM's. 
Subsequently,  the  ARAC  on  GABA 
Issues  established  an  ARAC-JAR  23 
Study  Group. 

The  JAR  23  Study  Group  made 
recommendations  to  the  ARAC  on 
GABA  Issues  concerning  the  FAA 
disposition  of 'the  rulemalcing  issues 
coordinated  between  the  JAA  and  the 
FAA.  The  draft  NPRMs  previously 
prepared  by  the  FAA  harmonization 
team  were  made  available  to  the 
harmoni^tion  working  group  to  assist 
them  in  their  effort. 

A  notice  of  the  formation  of  the  JAR 
23  Harmonization  Working  Group  was 
published  on  November  30,  1992  (57  FR 
56626).  The  group  held  its  first  meeting 
on  February  2. 1993.  These  efforts 
resulted  in  the  proposals  for  systems 
and  equipment  airworthiness  standards 
contained  in  this  notice.  The  ARAC  on 
GABA  Issues  agreed  with  these 
proposals. 

The  FAA  received  unsolicited 
comments  ft-om  the  JAA  dated  January 
20.  1994,  concerning  issues  that  were 
left  unresolved  with  the  JAR  23  Study 
Group.  The  JAR/FAR  23  Harmonization 
•  Working  Group  did  not  address  some  of 
the.unresolved  issues  because  the  JAA 
had  not  yet  reached  positions  on  those 
i.ssues.  Unresolved  issues  will  be  dealt 
with  at  ftiture  FAR/JAR  Harmonization 
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meetings.  With  respect  to  other  issues 
unresolved  by  the  JAR  23  Study  Group 
the  JAR/FAR  23  Harmonization 
Working  Group  recommendations  did 
not  reflect  harmonization,  but  reflected 
the  technical  discussion  of  the  merits  of 
each  issue  that  had  been  thoroughly 
debated  at  the  JAR/FAR  23 
Harmonization  meetings.  (The  Working 
Group  Chairperson  had  been  present  at 
the  Harmonization  meetings.)  The  JAA 
comments  have  been  placed  in  the 
docket  for  this  proposal,  and  will  be 
considered  along  with  those  received 
during  the  comment  period. 

Following  completion  of  these 
harmonization  efforts,  the  FAA 
determined  that  the  proposed  revisions 
to  part  23  were  too  numerous  for  a 
single  NPRM.  The  FAA  decided  to 
simplify  the  issues  by  issuing  four 
NPRM's.  These  NPRM's  address  the 
airworthiness  standard's  in  the  specific 
areas  of  systems  and  equipment, 
powerplant.  flight,  and  airframe.  These 
NPRM's  propose  changes  in  all  seven 
subparts  of  part  23.  Since  there  is  some 
overlap,  interested  persons  are  advised 
to  review  all  four  NPRM's  to  identify  all 
proposed  changes  to  a  particular 
section. 

Discussion  of  Proposals 

Section  23.677    Trim  Systems 

Proposed  revised  §  23.677(a)  would 
clarify  the  need  to  mark  the  lateral  and 
.,  directional  trim  indicators  with  the 
neutral  trim  position.  Since  trim 
indicators  on  most  airplanes  are 
currently  marked  with  the  neutral 
-position  of  the  trimming  device,  this 
proposal  would  standardize  the  cockpit 
markings  for  all  airplanes. 

Revised  paragraph  (a)  would  also  add 
a  requirement  for  the  pitch  trim 
indicator  to  be  marked  with  the  proper 
pitch  trim  range  for  the  takeoff  of  the 
airplane.  Some  takeoff  accidents, 
including  some  involving  fatalities, 
have  occurred  because  the  pitch  trim 
"was  not  set  to  the  proper  range  needed 
for  the  airplane  takeoff  Because  of  this 
accident  experience,  most  of  the  current 
airplane  manufacturers  mark  the  pitch 
trim  indicator  with  the  pitch  trim  range 
for  takeoff  Therefore,  the  proposed 
marking  requirement  would  not  have  a 
significant  impact  on  future  airplane 
designs  and  would  ensure  that  the 
markings  needed  for  a  safe  takeoff  are 
provided  for  the  pilots'  u.se. 

Section  23.691     Artificial  Stall  Barrier 
System    - 

This  proposed  new  section  would 
provide  standards  for  stall  barrier 
systems  if  a  stall  barrier  is  necessary  to 
.show  compliance  with  §  23.201(c). 


The  requirements  of  §  23.201(c) 
provide  criteria  for  the  in-flight 
demonstration  of  wings  level  .stall.  The 
requirements  also  specify  the  means  of 
identifying  when  a  stall  has  occurred. 
Amendment  No.  23-45  (58  FR  42136, 
August  6,  1993)  revised  §  23.201(c)  bv 
adding  the  activation  of  an  artificial  stall 
barrier  as  an  acceptable  means  of 
identifying  when  a  stall  has  occurred. 

As  the  technology  of  airplane  designs 
improved  and  engines  with  increased 
power  became  available,  airplanes  were 
developed  that  did  not  meet  the  older  . 
wings  level  stall  requirement  of 
§  23.201.  Consequently,  these  airplanes 
were  equipped  with  an  artificial  stall 
barrier  that  moved  the  airplane  elevator 
controls  and  caused  a  nose  down 
pitching  motion  similar  to  the  pitching 
motion  of  airplanes  that  meet  the  wings 
level  stall  requirement  of  §  23.201.  The 
manufacturer  selected  the  airspeed 
where  this  pitching  motion  occurred 
and  flight  testing  established 
compliance  with  the  other  flight 
regulations  at  airspeeds  above  the  speed 
selected  for  the  push.  These  stall  barrier 
systems  are  commonly  called  "stick 
pushers."  Such  systerns  have  been 
accepted  for  compliance  with  §23.201 
under  the  equivalent  safety  provisions 
of  §  21.21(b)(1),  since  they  provide  a 
pitch  motion  that  is  equivalent  to  that 
experienced  during  stalls  of  airplanes 
that  meet  the  stall  requirements  of 
§  23.201.  Appropriate  compliance  with 
other  applicable  requirements  of  part  23 
has  been  established  by  other  design 
characteristics  of  the  stall  barrier 
system. 

The  provisions  of  the  proposed  new 
section  are  based  on  system  design 
characteristics  necessary  to  ensure  the 
safe  operation  of  previously  approved 
stall  barrier  systems.  The  proposed 
section  also  requires  such  systems  to 
include  provisions  to  prevent  unwanted 
activation  of  the  stall  barrier  systems. 
This  is  necessary  to  ensure  that  such 
systems  do  not  cause  downward 
pitching  motions  at  higher  airspeeds 
when  such  pitching  could  be  unsafe. 

The  proposed  sections  would 
basically  codify  those  provisions  that 
have  been  found  necessary  for 
approving  stick  pusher  systems  under 
the  equivalent  safety  requirements  of 
§  21.21(b)(1).  Therefore,  in  effect,  no 
new  requirements  would  be  added  by 
this  proposed  amendment. 

The  proposed  new  section  would  be 
applicable  only  to  airplanes  with  flight 
characteristics  that  need  an  artificial 
stall  barrier  system  to  ensure  safe 
operation  of  that  airplane.  Including 
provision  for  the  installation  of  an 
optional  stick  pusher  system  would 
relieve  the  manufacturer  of  the  financial 


37622 


='ederal  Register  /  Vol.  59,  No.  140  /  Friday.  July  22.  1994  /  Proposed  Rules 


burden  that  would 
redesign  the  airpla  \ 
meet  the  wings  le\'pl 


W  ing , 


Flap  Controls 

>3.697{c)  would 
Stan  dards  for  the  wing 
t  esigns  installed  in 
'  ving  flap  settings 
retracted  when  showing 
23.145.  This  revision 
that  the  flap 
estkblish  the  safe 
plane,  can  be 


Section  23.701 


flap  systems  insta 
airplanes.  FoUowi 


23-42  (56  PR  353, 


§23.701  (a)(1)  and 
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be  needed  to 
e  so  that  it  would 
stall  requirements. 


Section  23.697 

Proposed  new  § 
provide  safety 
flap  control  lever 
airplanes  that  use 
other  than  fully 
compliance  with  § 
is  needed  to  ensuri  i 
settings,  which 
operation  «f  the  ai 
positively  selectee 

Section  23. 701     F  ap  Interconnection 


i)(l)  and  (a)(2)  would 


be  revised  to  clarif  /  the  requirements  for 


ed  on  part  23 
ig  the  revision  of 


§  23.701,  as  adopte  d  by  Amendment  No. 


anuary  3,  1991).  the 


FAA  discovered  th  at  the  new 
requirements  coul  I  be  interpreted  in  a 
way  that  was  not  i  itended  and  that  this 
interpretation  cou  d  result  in  approval 
of  airplanes  with  i  nsafe  flight 
characteristics  in  t  \e  event  of  flap 
he  intent  of  the 
'AA  issued  on  March 
etter  to  all  aircraft 


failure.  To  clarify 

requirements,  the 

14. 1991,  a  policy 

certification  office  i  that  provided 

guidance  for  the  c(  irrect  application  of 

the  requirements. 

Since  then,  the  1  AA  has  reexamined 
the  requirements  i  nd  determined  that 


(a)(2)  need  to  be 


revised  to  ensure  t  lat  a  failure  of  the 
flap  system  would  not  create  an 
asymmetric  flap  c(  mfiguration  that 
could  result  in  an  insafe  flight 
condition.  Therefc  re,  §  23.701  (a)(1)  and 
(a)(2)  would  be  revised  to  clarify  that 
one  of  the  followii  g  would  apply: 

(1)  The  moveab  i  flap  surfaces  must 
be  synchronized  b  ^  a  mechanical 
by  an  approved 
that  is  independent 


interconnection  oi 
equivalent  means. 


of  the  flap  drive  sj  stem. 

(2)  The  wing  fla  )  system  must  be 
designed  so  that  a  ly  failures  of  the  flap 


system  that  woulc 


flight  characteristip  of  the  airplane,  such 
is  extremely 


would  ensure  that  a 
Irive  systems  will  not 


as  flap  asymmetry 
improbable. 

These  revisions 
failure  of  the  flap 
result  in  a  flap  as^^metry 
configuration. 

Section  23.703    ijpkeoff  Warning 
System 

This  proposed  ilew 
require  a  takeoff  uiami 
some  commuter 
requirement  woulji 
flight  evaluation 
takeoff  condition 


result  in  an  unsafe 


section  would 
ng  system  on 
a  tegory  airplanes.  The 
be  applicable  if  the 
showed  that  an  unsafe 
vould  result  if  lift 


devices  or  longitudinal  trim  devices  are 
set  to  any  position  outside  the  approved 
takeoff  range.  If  the  evaluation  shows 
that  no  unsafe  condition  would  result  at 
any  setting  of  these  devices,  a  takeoff 
warning  system  would  not  be  required. 
For  those  airplanes  on  which  a  warning 
system  must  be  installed,  the  proposal 
would  provide  requirements  for  the 
installation  of  the  system. 

Section  23.723    Shock  Absorption  Tests 

Paragraph  (b)  of  this  section  would  be 
revised  by  changing  the  word 
"reserved"  in  the  phrase  "reserved 
energy  absorption  rapacity"  to 
"reserve." 

Section  23.729    Landing  Gear 
Extension  and  Retraction  System 

This  proposal  would  revise 
§  23.729(e)  to  clarify  that  a  landing  gear 
indicator  is  required  for  each  gear.  The 
last  sentence  of  current  §  23.729(e) 
would  also  be  removed.  This  sentence, 
which  states  that  the  switches  may  be 
located  where  they  are  operated  by  the 
actual  landing  gear  locking  latch  or 
device,  is  advisory  material  and  should 
not  be  included  in  the  requirements.  If 
future  guidance  is  needed  to  identify 
acceptable  switch  locations.  Advisory 
Circular  23.701-1  will  be  revised  to 
include  that  information. 

This  proposal  would  also  add  a  new 
§  23.729(g)  requiring  that  if  the  landing 
gear  bay  is  used  as  the  location  for 
equipment  other  than  landing  gear,  the 
equipment  must  be  designed  and 
installed  to  minimize  damage.  On  larger 
airplanes,  such  as  the  commuter 
category,  a  primary  cause  of  damage  to 
such  equipment  would  be  tire  burst.  In 
addition,  service  history  has  shown  that 
rocks,  water,  and  slush  enter  the  landing 
gear  bay  and  cause  damage.  The 
equipment  on  any  size  airplane  should 
be  protected  from  damage  by  such 
external  sources. 

Section  23.735    Brakes 

Section  23.735(a}  would  be  revised  to 
state  plainly  that  wheel  brakes  must  be 
provided.  A  proposed  new  §  23.735(c) 
would  require  the  brake  system  to  be 
designed  so  that  the  brake 
manufacturer's  specified  brake 
pressures  are  not  exceeded  during  the 
landing  distance  determination  required 
by  §23.75. 

Proposed  new  §  23.735(e),  apphcable 
to  commuter  category  airplanes,  would 
require  establishing  the  minimum 
rejected  takeoff  brake  kinetic  energy 
capacity  rating  of  each  main  wheel 
brake  assembly.  Section  23.45  provides 
that  the  determination  of  the  accelerate- 
stop  distance  for  commuter  category 
airplanes  be  made  in  ac{X)rdance  with 


the  applicant's  procedures  for  operation 
in  service.  The  proposed  requirement  is 
needed  to  ensure  that  the  brakes  will 
perform  safely  under  accelerate-stop 
conditions. 

Section  23.745    Nose/Tail  Wheel 
Steering 

Proposed  new  §23.745  would  provide 
requirements  that  apply  if  nose/tail-' 
wheel  steering  is  installed.  Advanced 
airplane  design  technology,  along  with 
the  need  to  safely  control  the  airplane 
when  it  is  being  operated  on 
increasingly  congested  airports,  has 
resulted  in  several  small  airplanes  being 
equipped  with  systems  for  ground 
steering  only. 

The  proposed  new  section  would  not 
require  the  installation  of  a  system  for 
ground  steering,  but  it  would  add 
requirements  to  define  how  such  a 
system  should  function  if  one  is 
installed:  It  would  also  require  the 
steering  system  to  be  designed  so  that  it 
will  not  interfere  with  any  installed 
landing  gear  retraction  and  extension 
system. 

Section  23.775     Windshields  and 
Windows 

Section  23.775(a)  would  be  revised  to 
state  that  internal  glass  panels  of 
windshields  and  windows  must  be 
constructed  of  a  nonsplintering 
material,  such  as  nonsplintering  glass. 
Currently  §  23.775(a)  requires 
nonsplintering  safety  glass  only.  A 
nonsplintering  material  must  be  used  to 
protect  pilots  from  injury.  While 
nonsplintering  glass  is  an  acceptable 
standard,  other  nonsplintering  materials 
would  be  allowed  under  the  proposal. 

Section  23.775(c)  would  be  revised  to 
clarify  that  it  applies  to  pressurized 
airplanes  if  certification  for  operation 
up  to  and  including  25,000  feet  is 
requested.  This  would  not  be  a 
substantive  change.  It  has  always 
applied  to  such  airplanes  but  is  not  as 
directly  stated  in  the  current  rule  as  it 
would  be  in  the  proposed  rule.  Current " 
§  23.775(e).  which  is  being  redesignated 
as  §  23.775(d)  by  this  notice  without 
change,  provides  requirements  for 
airplanes  that  are  certified  for 
operations  above  25.000  feet.  This 
revision  of  paragraph  (c)  and 
redesignation  of  paragraph  (e)  will 
clarify  the  requirements  that  are 
applicable  to  airplanes  approved  for 
operations  at  different  altitudes. 
Redesignated  paragraph  (e)  is  revised  to 
remove  the  masculine  gender  by 
rephrasing  "when  he  is  seated"  to  read 
"when  the  pilot  is  seated." 

Section  23.775(h).  introductory  text, 
and  paragraph  (h)(1)  would  be  added  to 
require  windshield  panes  of  commuter 


category  airplanes  that  are  directly  in 
front  of  the  pilots  to  withstand  the 
impact  of  a  two  pound  bird.  This 
requirement  is  based  on  a  Joint  Aviation 
Authority  recommendation  to  add 
windshield  bird  strike  protection  for 
commuter  category  airplanes.  Following 
receipt  of  the  recommendations,  the 
FAA  obtained  and  reviewed  the 
International  Civil  Aviation 
Organization  (ICAO)  data  on  bird  strikes 
that  occurred  on  airplanes  of  19,000 
pounds  or  less  from  1981  through  1989. 
These  data  show  that  approximately  550 
strikes  occurred  and  that  one  out  of 
seven  strikes  hit  the  windshield.  The 
bird  strike  reports,  which  include 
information  on  the  type  of  bird,  the 
airplane  altitude  and/or  airspeed,  show 
the  following: 

1.  More  than  one-half  of  the  strikes 
(51.8  percent)  occurred  between  the 
ground  and  100  feet  above  the  ground. 

2.  Another  one-fourth  of  the  strikes 
(26.7  percent)  occurred  between  101 
and  1000  feet. 

3.  The  airplane  airspeed  at  the  time  of 
most  of  the  strikes  (85  percent)  was  150 
knots  or  less. 

4.  Where  bird  types  were  reported. 
27.6  percent  involved  small  birds  and 
58.6  involved  medium  size  birds. 

5.  Incidents  where  the  airplane  was 
damaged  showed  that  16.9  percent 
resulted  from  small  bird  strikes  and  64 
percent  resulted  from  strikes  involving 
medium  size  birds. 

Evaluation  of  these  data  indicate  that 
most  bird  strikes  occur  at  takeoff  and 
landing  altitudes  and  airspeeds,  and 
that  medium  or  small  birds,  many 
weighing  two  pounds  or  less,  are  most 
often  struck.  Although  only  a  few 
fatalities  and  injuries  have  resulted  from 
these  reported  bird  strikes,  thedata 
indicates  a  high  probability  of  bird 
strikes  during  landings  and  takeoffs  and 
the  potential  hazards  of  such  strikes. 

This  proposed  new  paragraph  would 
require  that  the  windshield  panes 
directly  in  front  of  the  pilots  of 
commuter  category  airplanes,  and  the 
supportive  structure  for  these  panes, 
must  withstand  the  impact  of  a  two- 
pound  bird  at  an  airplane's  maximum 
approach  flap  speed. 

Proposed  §  23.775(h)(2)  would  require 
the  panels  of  the  windshield  to  be 
arranged  so  that,  if  one  is  damaged, 
other  panels  will  remain  that  will 
provide  visibility  for  continuous  safe 
llight  and  landing  of  the  airplane. 

By  requiring  full  protection  against 
the  strike  of  a  two-pound  bird  at 
approach  speeds,  some  protection  will 
also  be  provided  if  the  airplane  strikes 
a  larger  bird  or  strikes  a  bird  at  a  higher 
speed. 


Section  23.783    Doors 

Current  §  23.783(b)  requires  that 
passenger  doors  not  be  located  with 
respect  to  any  propeller  disk  so  as  to 
endanger  persons  using  the  door. 
Proposed  paragraph  (b)  would  add  that 
.passenger  doors  must  be  located  in 
relation  to  any  other  potential  hazard 
that  could  endanger  persons  using  the, 
door.  The  propeller  disk  remains  the 
prominent  hazard  but  other  items,  such 
as  hot  deicer  surfaces  or  sharp  objects 
on  the  airplane  structure,  are  also 
hazards. 

Proposed  new  paragraph  (g)  would 
require  lavatory  doors,  if  installed,  that 
would  not  trap  occupants  inside  a 
closed  and  locked  lavatorj' 
compartment. 

Section  23.785    Seats.  Berths,  Utters, 
Safety  Belts,  and  ShouJder  Harnesses 

Seat  requirements  of  part  23  would  be 
clarified  by  moving  the  seat  provisions 
in  current  §  23.1307(a).  which  require  a 
seat  or  berth  for  each  occupant,  to  the 
introductory  text  of  §  23.785.  The 
requirement  of  §  23.1413,  for  a  metal  to 
metal  latching  device  for  seat  belts  and 
shoulder  harnesses  would  also  be 
referenced  in  §  23.785(b).  These 
proposed  changes  would  combine 
related  seat  requirements  in  one  se<:tion. 

Sectipn  23.787    Baggage  and  Cargo 
Compartments 

Section  23.787  would  be  revised  by 
extending  the  present  requirements  for 
cargo  compartments  to  baggage 
compartments.  As  proposed,  future 
baggage  compartments  on  all  airplane 
categories  would  be  required  to:  Be 
placarded  for  their  maximum  weight 
capacity;  have  a  means  to  prevent  the 
baggage  from  shifting;  and  have  a  means 
to  protect  controls,  wiring,  lines,  and 
equipment  or  accessories  that  are 
located  in  the  compartment  and  whose 
damage  or  failure  would  affect  safe 
operation  of  the  airplane.  These 
standards  have  been  applicable  to  cargo 
compartment  designs  for  some  time  and 
should  be  applied  to  baggage 
compartments  since  the  same  safety 
factors  are  involved.  Because 
manufacturers  recognize  the  need  for 
these  standards,  many  of  these 
provisions  have  been  included  in  the 
current  design  of  baggage  compartments 
and.  therefore,  the  proposed 
requirements  are  not  expected  to  create 
a  significant  burden.  With  this  revision 
the  commuter  category  requirements  of 
§  23.787(g)  would  be  redundant  and  that 
requirement  is  being  removed. 

Proposed  revisions  to  this  section 
would  ^so  move  the  substance  of 
paragraphs  (d)  and  (0  to  a  proposed  new 


§  23.855,  which  will  address  cargo  and 
baggage  compartment  fire  protection. 
Proposed  new  paragraph  (c)  of  this 
section  would  require  flight  crew 
emergency  exits  on  all  cargo  configured 
airplanes  to  meet  the  requirements  of 
§  23.807.  This  requirement  would 
provide  increased  assurance  that  flight 
crews  of  all  cargo  airplanes  will  have 
ready  access  to  an  emergency  exit. 

Section  23.791     Passenger  Information 
Signs 

This  proposed  new  seciion  would 
require  at  least  one  illuminated  sign 
notifying  all  passengers  when  seat  belts 
should  be  fastened.  This  proposed 
requirement  applies  to  airplanes  where 
flighfcrew  members  cannot  observe 
occupant  seats  or  where  the  flightcrew 
member  compartment  is  separated  from 
the  passenger  compartment.  When 
illuminated,  the  signs  must  be  legible  to 
all  persons  seated  in  the  passenger 
compartment.  Each  sign  must  be 
installed  so  that  a  flightcrew  member 
can  turn  it  on  and  off  from  his  or  her 
station. 

Section  23.807    Emergency  E.xits 

Proposed  new  §  23.807{a)f4)  would 
provide  the  same  protection  fixim  any 
propeller  disk  and  other  potential 
hazard  for  a  person  who  uses  emergency 
exits  as  that  provided  by  proposed 
§  23.783(b)  for  a  person  who  uses  a 
passenger  door.  (See  discussion  for 
proposed  §  23.783  in  this  notice.) 

The  proposed  revision  of  §23.B07{b) 
would  provide  that  the  inside  handles 
of  emergency  exits  that  open  outward 
must  be  protected  against  inadvertent 
operation.  Currently  this  protection  is 
required  by  applying  the  general  safety 
provisions  of  this  subchapter.  The 
addition  of  the  specific  requirement  in 
§  23.807(b)  would  clarify  the  need  for 
this  protection  by  providing  a 
requirement  that  addresses  outward 
opening  emergency  exits. 

The  proposed  revision  to 
§  23.807(b)(5)  and  new  §  23.807(b)(6) 
would  apply  to  acrobatic  and  utility 
category  airplanes  that  are  approved  for 
maneuvers,  such  a  spinning.  'The 
proposed  rule  would  require  that 
emergency  exits  for  these  category 
airplanes  allow  the  occupants  to 
abandon  the  airplane  at  certain  speeds 
related  to  such  maneuvers.  These 
emergency  exits  need  to  function  under 
different  environmental  conditions  than 
the  emergency  exits  on  normal  category' 
airplanes.  The  revision  of  the  text  in 
paragraph  (b)(5)  would  provide  the 
same  terminology  that  is  used  in  added 
new  paragraph  (b)(6). 
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Suction  23.84 1    P  'vssurized  Cabins 

The  proposed  re  vision  to  §  23.841(a) 
would  extend  the  labin  pressure 
requirements  of  a  rrent  paragraph  (a), 
which  now  apply  o  airplanes 
certificated  for  opdration  above  31,000 
feet,  to  airplanes  C3rtificated  for  over 
25.000  feet.  Currei  it  14  CFR  part  25.  JAR 
25,  and  proposed  AR  23  include  the 
same  requirement  as  this  proposal.  This 
proposed  requiren  lent  is  intended  to 
protect  the  airplare  occupants  from 
harm  if  a  malfundion  occurs  at  altitudes 
where  symptoms  ( if  hypoxia  occur, 
usually  above  25,(  GO  feet.  Due  to  the 
increasing  use  of  t  arbine  powered 
engines,  more  par  23  airplanes  will  be 
approved  for  opentions  above  25,000 
feet,  thus  exposin]  an  increasing 
number  or  occupa  its,  who  may  have 
some  breathing  di  ficulties,  to  these 
altitudes.  The  occupants  should  have 
the  same  protectic  n  provided  by  the 
airworthiness  stan  dards  of  part  25  and 
J.^R  25. 

Section  23.853    f  assengers  and  Crew 
Compartment  Inte  riors 

This  proposal  v,  ould  revise  the 
section  heading  fr)m  "Compartment 
Interiors"  to  "Pass  enger  and  crew 
compartment  inte  iors"  for  consistency 
with  the  introduci  ory  text  of  the  section 
and  to  clarify  the  i  :ontent  of  the  section. 

Section  23.855    C  drgo  and  Baggage 
Compartment  Fin  Protection 

This  proposed  r  ew  section  would 
require  the  follow  ng: 

Proposed  paragi  aph  (a)  would  require 
all  sources  of  heat  within  each  cargo 
and  baggage  comp  artment  that  are 
capable  of  ignitinj  the  compartment 
contents  to  be  shii  Ided  and  insulated  to 
prevent  such  ignil  ion. 

Proposed  parag  aph  (b)  would  require 
cargo  and  baggage  compartments  to  be 
constructed  of  ma  ;erials  that  meet  the 
appropriate  provi  iions  of  §  23.853(d)(3). 
Currently  these  requirements  apply  to 
commuter  categoi  y  airplanes  and  to  the 
materials  used  in  iie  compartments  of 
these  airplanes.  T  le  proposed  new 
requirement  would  expand  this 
applicability  to  th  b  cargo  and  baggage 
compartments  of  i  ill  part  23  airplanes.  In 
effect,  the  propoa  d  new  requirement 
would  require  ma  ierials  that  are  self- 
extinguishing  rati  er  than  flame  resistant 
as  currently  requi  -ed  under  §  23.787(d). 

Proposed  new  {  aragraph  (c)  would 
add  new  fire  proti  tction  requirements  for 
cargo  and  baggage  compartments  for 
commuter  categoi  y  airplanes.  The 
proposed  rule  wojld  require  on  of  the 
following  altemat  ives:  (1)  Either  the 
compartment  mui  t  be  located  where 
pilots  seated  at  th  sir  duty  station  would 


easily  discover  the  fire  or  the 
compartment  must  be  equipped  with  a 
smoke  or  fire  detector  system  to  warn 
the  pilot's  station.  The  compartment 
must  also  provide  access  to  the 
compartment  with  a  fire  extinguisher. 
(2)  The  compartment  may  be 
inaccessible,  but  must  be  equipped  with 
a  fire  detector  system  that  warns  the 
pilot  station,  and  the  compartment  must 
have  ceiling  and  sidewall  floor  panels 
constructed  of  materials  that  have  been 
subjected  to  and  meet  the  vertical  self- 
extinguishing  tests  of  appendix  F  of  this 
part.  (3)  The  compartment  must  be 
constructed  and  sealed  to  contain  any 
fire. 

The  proposed  new  section  is 
necessary  for  several  reasons.  The 
proposals  for  additional  reouirements 
for  commuter  category  airplane  cargo 
and  baggage  compartments  were 
developed  after  an  examination  of 
reported  incidents  of  inflight  fires  and 
their  causes.  Although  most  of  these 
incidents  of  inflight  fires  occurred  on 
transport  category  airplanes,  the 
reported  sources  of  the  fires  showed  that 
the  fires  originate  from  sources,  such  as 
matches  in  the  pockets  of  clothing,  that 
are  as  likely  to  be  found  on  part  23 
airplanes  as  on  transport  category 
airplanes.  The  same  potential  for 
inflight  fires  exists  on  commuter 
category  airplanes  and  adequate       »^ 
protection  should  be  provided. 

The  potential  for  inflight  fires  also 
showed  a  need  to  examine  the  flame 
resistant  requirements  of  current 
§  23.787(d)  and  to  consider 
requirements  that  would  improve  the 
fire  protection  on  other  categories  of 
airplanes.  As  a  part  of  this 
consideration,  fire  protection  was 
discussed  with  certain  airframe 
manufacturing  representatives. 
Information  provided  in  these 
discussions  showed  that  materials  that 
meet  self-extinguishing  flame 
requirements  are  available  at  about  the 
same  cost  as  materials  that  meet  flame 
resistance  requirements.  Based  on  a 
review  of  the  fire  incidents  and  the 
information  on  availability  of  improved 
materials,  the  proposal  for  §  23.855(b), 
which  would  replace  current 
§  23.787(d),  would  require  self- 
extinguishing  materials  to  be  used  in  the 
cargo  and  baggage  compartments  of  all 
part  23  airplanes. 

Section  23.667  Electrical  Bonding  and 
Protection  Against  Lightning  and  Static 
Electricity 

This  proposed  revision  would  change 
the  heading  that  precedes  the  section 
from  "Lightning  Evaluation"  to 
"Electrical  Bonding  and  Lightning 
Protection."  It  would  also  revise  the 


section  heading  from  "Lightning 
protection  of  structures"  to  "Electrical 
bonding  and  protection  against 
lightning  and  static  electricity."  The 
proposed  revisions  more  accurately 
clarify  the  content  of  the  section. 

Section  23.1303    Flight  and  Navigation 
Instruments 

The  lead  in  for  §  23.1303(a)  would  be 
revised  to  clarify  that  the  instruments 
required  by  this  section  are  the 
minimum  ones  required.  Also, 
§  23.1303(d)  would  add  a  requirement 
for  those  airplanes  whose  performance 
must  be  based  on  weight,  altitude,  and 
temperature  to  be  equipped  with  a  free 
air  temperature  indicator.  A  new 
sentence  added  to  §  23.1303(e)(2)  would 
state  that  nuisance  overspeed  warnings 
should  not  occur  at  lower  speeds  where 
pilots  might  ignore  the  warning.  A  new 
paragraph  (f)  would  propose 
requirements  for  attitude  instruments 
that  include  a  means  for  flightcrew 
members  to  adjust  the  reference  symbol. 
Finally,  it  would  add  a  new  paragraph 
(g)  to  define  certain  specific  instruments 
required  for  a  commuter  category 
airplane. 

The  proposal  for  §  23.1303(e)(2)  was 
■  developed  following  a  Joint  Aviation 
Authority  recommendation  that  the 
warning  should  not  occur  below  the 
maximum  operating  limit  speed  (Vmo^ 
Mmo)/  To  determine  the  effect  that  this 
recommended  Vmo^Mmo  limit  would 
have  on  the  design  of  overspeed 
warning  devices,  the  FAA  contacted 
several  equipment  manufacturers.  These 
manufacturers  responded  that  it  would 
be  possible  to  establish  a  lower  limit  at 
Vmo/Mmo.  but  that  the  design  changes 
needed  to  ensure  that  the  warning 
occurred  between  the  presently  required 
upper  limit  and  the  recommended  lower 
limit  would  be  very  expensive. 

The  FAA  notes  tnat  no  known  safety 
problem  justifies  that  cost  of  these 
design  changes.  However,  the  FAA  is 
also  aware  that  if  warnings  of  any  t>'pe 
occur  when  the  pilots  know  that  no 
particular  problem  exists,  such 
warnings  may  become  a  nuisance.  If 
warnings  become  a  nuisance,  a  pilot 
may  disregard  a  warning  when  the 
airplane  is  approaching^  flight  speed 
where  an  unsafe  flight  condition  may 
occur.  Regulatory  action  is  therefore 
needed  to  ensure  that  the  warning  will 
occur  within  appropriate  speed  limits. 
Proposed  §23. 1303(e)(2)  would  require 
manufacturers  to  establish  a  lower 
speed  limit  so  that  nuisance  overspeed 
warnings  will  not  occur.  The 
manufacturer  would  be  required  to 
show  that  this  limit  is  appropriate  for 
the  airplane  design  but  would  not  be 
required  to  set  this^  lower  limit  at  one 


specific  speed,  such  as  Vm.VMmo. 
which  would  be  costly  to  achieve. 
A  new  §  23.1303(f)  is  proposed 
because  attitude  instruments  are 
available  that  provide  a  means 
accessible  to  the  flightcrew  members, 
for  adjusting  the  reference  symbol 
through  ranges  that  could  result  in 
unsafe  pitch  angles  in  small  airplanes. 
These,  instruments  were  developed  for 
airplanes  that  use  high  pitch  angles  for 
approved  climb  or  descent  gradients.  By 
permitting  these  airplanes  to  use 
instruments  that  can  be  adjusted  for 
these  higher  pitch  angles,  pilots  are  able 
to  maintain  the  design  gradients  using 
an  instrument  that  provides  a  normal 
indication  at  that  pitch. 

If  such  attitude  instruments  are 
installed  in  small  airplanes,  pilots  could 
adjust  the  reference  symbol  to  ranges 
that  could  result  in  unsafe  pitch  angles. 
The  recommendation  showed  that  some 
instruments  can  be  adjusted  to  result  in 
pitch  angles  that  are  nearly  the  same  as 
the  pitch  angle  that  many  small 
airplanes  achieve  before  stalling.  To 
preclude  potential  cases  of  unwanted 
pitch  adjustments  of  attitude 
instruments  installed  in  small  airplanes. 
§23.1303(0  proposes  to  limit  the 
adjustment  range  to  that  limit  that  is 
needed  for  parallax  correction. 

Proposed  new  §  23.1303(g)  would 
identify  specific  instruments,  and  limits 
of  those  instruments,  required  for 
commuter  category  airplanes.  When  the 
JAA  initiated  their  consideration  of 
commuter  category  airplanes,  one  of  the 
proposals  they  received  recommended 
adding  the  instrument  requirements  of 
§  25.1303  to  part  23  for  commuter 
category  airplanes.  In  considering  this 
recommendation,  a  review  of  the 
requirements  showed  that  many 
instruments  required  under  §  25.1303 
are  presently  required  by  the  operating 
rules.  In  addition.  §  23.1583(h)  requires 
a  hst  of  the  equipment  that  must  be 
installed  for  the  kinds  of  operation  for 
which  the  airplane  is  approved.  Based 
on  the  review,  it  was  determined  that 
many  of  the  requirements  in  §  25.1303 
would  be  redundant,  and  the 
recommendation  was  not  accepted. 

In  considering  a  portion  of  the 
recommendation  to  require  a  third 
attitude  instrument,  the  FAA  noted  that 
§  91.531(a)(3)  requires  a  commuter 
category  airplane  of  ten  or  more 
passengers  to  be  operated  with  a 
.second-in-command  and  that  §23.1321 
requires  flight  and  navigation 
instruments  for  each  required  pilot. 
Accordingly,  two  attitude  instruments 
are  required  for  a  ten  passenger,  IFR 
approved  commuter  category  airplane. 
Service  experience  has  shown  that 
fnilures  of  an  attitude  instrument  system 


can  occur  where  there  will  be  a  time 
period  in  which  the  indicator  appears  to 
be  working  but  is  providing  incorrect 
information.  During  such  a  failure  of 
one  instrument  in  an  airplane  equipped 
with  only  two  instruments,  the  pilots 
may  have  difficulty  determining  which 
instrument  to  follow,  and  hazardous 
flight  attitudes  may  result.  A  third 
attitude  instrument  would  allow  the 
crew  to  retain  reliable  attitude 
information  at  all  times,  and  thus  the 
proposed  rule  would  require  a  third 
attitude  instrument  for  commuter 
Airplanes  operated  by  two  pilots. 

Section  23.1307    Miscellaneous 
Equipment 

This  proposal  would  remove  the 
requirement  of  §  23.1307(a)  which  is 
being  added  to  §23.785.  The  discussion 
of  §  23.785  covers  this  change. 

Also,  the  provisions  of 
§  23.1307(b)(1),  (b)(2).  and  (b)(3).  are 
being  removed  from  §  23.1307.  These 
requirements  have  been  previously 
added  to  §§23.1361,  23.1351,  and 
23.1357.  respectively;  therefore,  they  are 
redundant  and  may  be  removed.  The 
designator  for  paragraph  (c)  has  also 
been  removed  from  the  remaining  text 
of  this  section. 

Section  23.1309    Equipment.  Systems, 
and  Installations 

Proposed  new  §  23.1309(a)(4)  would 
correct  an  inadvertent  omission  that 
occurred  when  the  FAA  issued 
AmendmentNo.  23-41  (55  FR  43306. 
October  26,  1990).  The  omitted 
requirement  was  adopted  by 
Amendment  No.  23-34  as  a  portion  of 
§  23.1309(d)  and  read:  "In  addition,  for 
commuter  category  airplanes,  system 
"  and  installations  must  be  designed  to 
safeguard  against  hazards  to  the  airplane 
in  the  event  of  their  malfunction  or 
failure."  {52  FR  1833,  January  15,  1987.) 
To  correct  this  oversight,  and  to 
continue  the  single  fault  provision  of 
this  paragraph.  §  23.1309(a)(4)  is  being 
proposed. 

Section  23.131 1     Electronic  Display 
Instrument  Systems 

This  proposal  would  revise  §23.1311 
to  remove  redundant  requirements  and 
to  clarify  which  secondary  instruments 
are  required  and  the  visibility 
requirements  for  these  instruments. 
When  §23.1311  was  adopted  by 
Amendment  No.  23-41  (55  FR  43306, 
October  26.  1990).  several 
nonsubstantive  changes  were  made  to 
the  proposals  in  Notice  No.  89-6  (54  FR 
9345.  March  6.  1989)  to  remove  the 
redundancy  included  in  the  notice.  In 
the  process  certain  provisions,  such  as 
the  one  that  permitted  the  installation  of 


mechanical  secondary  instruments, 
were  inadvertently  omitted  from  the 
final  rule.  Since  the  final  rule, 
discussions  with  airplane  manufacturer 
representatives  have  shown  that  the 
requirements  defining  the  instrument 
panel  location  where  secondary 
instruments  may  be  installed  are  al.so 
not  clear.  Accordingly,  the  FAA  is 
proposing  to  revise  this  section  to 
correct  and  clarify  these  portions. 

Current  §23. 1311(a).  which  requires 
electronic  display  indicator  installations 
that  are  independent  to  each  pilot 
station,  would  be  deleted  be<;ause  it  is 
redundant  wilh  §  23.1321(a).  SecAion 
23.1321(a)  requires  that  each  flight, 
navigation,  and  powerplant  instrument 
for  use  by  any  required  pilot  shall  be 
located  so  that  any  pilot  seated  at  the 
controls  can  monitor  the  instruments 
with  minimum  head  and  eye  movement. 
As  slated  in  the  preamble  of  Notice  No 
89-6  (54  FR  9345,  March  6,  1989) 
regarding  the  proposed  revision  to 
§23.1321,  "This  revision  also  clarifies 
the  rule  relative  to  instrumentation  that 
must  be  provided  for  each  pilot  rt?quired 
for  type  certification  or  by  the 
applicable  operating  rules.  If  a  pilot  is 
required  by  any  applicable  requirement, 
then  that  pilot  must  be  provided  all 
in.strumentation  required  for  any 
operations  for  which  the  airplane  is 
approved."  Atcordingly,  the 
requirements  of  current  §  23.131 1(a) 
would  be  removed. 

In  place  of  current  paragraph  (a), 
proposed  §23. 131 1(a)  would  be  a 
revision  of  current  paragraph  (c)  that 
would  clarify  what  instruments  are 
required  and  the  visibility  of  those 
instruments.  Proposed  new 
§23.131 1(a)(1)  would  require  electronic 
display  instrument  installations  to  meet 
the  arrangement  and  visibility 
requirements  of  §  23.1321(a). 

Proposed  §  23.1311(a)  (2).  (3),  and  (4) 
would  be  redesignated  with  no  changes 
from  current  §23. 1311(c)  (1).  (2).  and 
(3). 

Proposed  §  23.1311(a)(5)  would 
continue  the  requirement  of  §  23.1303((.) 
for  a  magnetic  direction  indicator  and. 
in  addition,  would  require  either  an  * 
independent  secondary  mechanical 
altimeter,  airspeed  indicator,  and 
attitude  iiidicator  or  individual 
electronic  display  indicators  for  the 
ahimeter,  airspeed,  and  attitude  that  are 
independent  from  the  airplane's 
primary  electrical  power.  These 
.secondary  instruments  may  be  installed 
in  panel  positions  other  than  the 
primary  location  as  long  as  the  seltfcted 
location  allows  the  pilot  to  properlv 
monitor  the  instruments  and  control  the 
airplane. 
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The  substance  of  |  iroposed  paragraph 
(a)(5)  is  both  a  subst  intive  change  and 
a  combination  of  the  current 
§  23.1311(b),  which  states  that  certain 
electronic  display  ir  dicators  must  be 
independent  of  the  cirplane's  electrical 
power  system,  and  c  urrent 
§  23.1311(c)(4)  whic  i  requires 
independent  secondpry  attitude  and 
rate-of-tum  instrumdnts  and  specifies 
the  location  of  those  instruments. 
Proposed  §  23.1311(  i)(5)  would  delete 
the  requirement  for ;  i  rate-of-tum 
instrument  (in  curre  it  §23. 1311(c)(4)) 
and  specify  that  the  required  secondary- 
instruments  are  thos  b  that  provide 
altitude,  airspeed,  n  agnetic  direction, 
and  attitude.  The  in  ormation  that 
would  be  provided  \  y  a  secondary  rate- 
of-turn  instrument  v  ould  not 
appreciably  add  to  t  le  safe  operations  of 
the  airplane  if  the  pfflot  has  the 
information  provide  i  by  the  secondary 
attitude  instrument. 

Current  §23.1311  d)  requires  that 
electronic  display  ir  dicators  required  by 
§23.1303  (a),  (b),  an  i  (c)  be 
independent  of  the  cirplane's  electrical 
power  system.  The  c  riginal  intent  of  the 
requirement  for  secc  ndary  instruments, 
as  stated  in  Notice  ^  o.  89-6,  was  to 
require  the  installati  an  of  either 
mechanical  instrumiints  or  independent 
electronic  display  in  dicators  powered 
by  a  source  indepen  lent  of  the 
airplane's  electrical 
the  current  rule  doe; 


lystem.  However, 
not  clearly  state 

this  and  does  not  adHress  the 

installation  of  mechiinical  instruments. 


Proposed  §23.1311 


i)(5),  would  allow 


The  proposed  rev 
would  remove  the 
the  instrument  locat 
airplanes  certificate< 
instrument  flight  ru 
weighing  more  than 
Instruments  are  for 
be  located  near  that 
plane  of  vision  wi 
flight  rules  areappn 
airplane's  operation 
weight  of  the  airplar  e 


either  secondary  ele  ;tronic  display 
indicators- or  mechanical  instruments  to 
provide  a  crew  with  information 
essential  for  continu  ed  flight  and 
landing  in  the  event  of  failure  in  the 
airplane's  electrical 

Current  §23.1311 
be  redesignated  as  § 
(7)  without  change 

Proposed  new  §  2! 
would  continue  the 
current  §23.1311  (d 
change. 

Section  23.1321 
Visibilitv 


)ower  system. 

(5)  and  (6)  would 
23.1311(a)  (6)  and 

1311  (b)and(c) 
equirements  of 
and  (e)  without 


Ai  rangement  and 


ion  to  §23. 1321(d) 

ing  that  limits 
on  requirement  to 
for  flight  under 

or  airplanes 
B.OOO  pounds. 

pilot  and  should 
jilot's  vertical 

regard  to  what 
ved  for  the 
or  the  maximum 


word 


BS 


th  )ut 


Section  23. 1 323    Airspeed  Indicating 
System 

The  proposed  new  §  23.1323(c)  would 
add  a  requirement  that  each  airspeed 
indicating  system  design  and 
installation  should  provide  positive 
drainage  of  moisture  from  the  system. 
This  proposal  is  consistent  with  the 
provisions  required  for  a  static  system 
by  §  23.1325(b). 

If  moisture  enters,  or  accumulates  in, 
an  airspeed  indicating  system,  that 
moisture  could  cause  erroneous 
airspeed  indications  or  the  complete 
loss  of  airspeed  information.  The 
resulting  loss  of  accurate  airspeed 
information  would  be  hazardous  to  the 
operation  of  the  airplane;  therefore,  to 
assure  the  safety  of  the  airplane,  the 
FAA  would  need  to  apply  the  more 
general  airworthiness  requirements  of 
§§  23.1301  and  23.1309  to  such  a  system 
and  require  provisions  for  drainage  of 
moisture.  Accordingly,  this  proposed 
revision  of  the  airspeed  indicating 
systems  requirements  only  clarifies  the 
criteria  that  must  be  applied  to  airspeed 
indicating  systems. 

To  better  organize  the  requirements 
that  are  applicable  to  the  airspeed 
systems  on  all  airplane  categories  and 
those  that  would  be  additional 
requirements  for  the  airspeed  systems  of 
commuter  category  airplanes,  the  FAA 
proposes  to  redesignate  existing 
paragraphs  (c)  and  (e),  respectively,  as 
paragraphs  (e)  and  (d).  By  this 
redesignation.  paragraphs  (a),  (b),  (c), 
and  (d)  would  apply  to  all  airplanes, 
and  paragraphs  (e)  and  (f)  would 
include  additional  requirements 
applicable  to  commuter  category 
airplanes. 

The  proposal  for  redesignated 
paragraph  (e)  would  also  remove  the 
words  "in  flight  and"  from  the  first 
sentence  of  that  paragraph.  This  would 
remove  the  requirement  for  the  airspeed 
indicating  system  to  be  calibrated  in 
flight.  The  requirement  for  an  in  flight 
calibration  is  provided  in  paragraph  (b). 
Proposed  redesignated  paragraph  (6) 
would  apply  to  the  calibration  needed 
to  determine  the  system  error  during  the 
accelerate-takeoff  ground  run. 

As  identified  in  the  background 
section  of  this  notice,  the  FAA  is  issuing 
additional  notices  that  address  proposed 
changes  to  the  requirements  for 
powerplant,  flight,  and  airframe. 
Proposed  revisions  to  subpart  G  in  the 
flight  NPRM  include  placing  all  of  the 
requirements  for  what  must  appear  in 
the  Airplane  Flight  Manual  (AFM)  in 
that  subpart.  With  the  proposals  to 
revise  the  AFM  requirements,  the  flight 
NPRM  also  proposes  that  the 
requirement  in  existing  §  23.1323(d)  (to 


show  the  relationship  between  IAS  and 
CAS  in  the  AFM)  be  added  to  §  23.1587 
as  proposed  new  paragraph  (d)(10). 
Because  the  AFM  requirement  would  be 
added  to  §  23.1587.  it  no  longer  needs 
to  appear  in  §  23.1323.  Accordingly,  this 
notice  proposes  to  remove  the  text  of 
existing  §  23.1323(d).  "     • 

Proposed  new  §  23.1323(f)  would 
provide  that,  on  those  commuter 
airplanes  where  duplicate  airspeed 
indicators  are  required,  the  airspeed 
pitot  tubes  must  be  located  far  enough 
apart  so  that  both  tubes  will  not  be 
damaged  by  a  single  bird  strike. 

Section  23.1325    Static  Pressure 
System 

Current  §  23.1325(b)(3)  establishes 
certain  static  pressure  system 
requirements  for  airplanes  that 
encounter  icy  cojiditions.  Current 
§  23.1325(g)  exempts  from  the 
requirements  of  (b)(3)  airplanes  that  are 
prohibited  from  flight  in  instrument 
meteorological  conditions  in  accordance 
with  §  23.1559(b).  After  the  adoption  of 
§  23.1325(g),  it  came  to  the  FAA's 
attention  that  there  are  conditions  other 
than  instrument  meteorological 
conditions  where  icing  may  be 
encountered  and,  therefore,  that  this 
paragraph  should  also  exempt  from  the 
provisions  of  §23. 1325(b)(3)  airplanes 
that  are  prohibited  from  flight  in  icing 
conditions.  Accordingly,  §  23.1325(g) 
would  be  revised  to  read.  "For  airplanes 
prohibited  from  flight  in  instrument 
meteorological  or  icing  conditions." 

As  indicated  in  the  background 
section  of  this  notice,  the  FAA  will 
issue  additional  notices  that  will 
address  proposed  changes  to  the 
requirements  for  powerplant,  flight,  and 
airframe.  Revisions  to  Subpart  G  in  the 
flight  notice  will  propose  to  place  all  of 
the  requirements  that  specify  what  must 
appear  in  the  AFM  in  that  subpart.  With 
the  proposals  to  revise  the  AFM 
requirements,  the  flight  notice  will  also 
propose  that  §  23.1325(f)  be  removed 
and  the  results  of  the  altimeter  system 
calibration  would  be  required  by 
§23.1587. 

Section  23. 1 326    Pitot  Heat  Indication 
System 

Proposed  new  §  23.1326  would 
require  the  installation  of  a  pitot  tube 
heat  indicating  system  on  those 
airplanes  required  to  be  equipped  with 
a  heated  pitot  tube.  Heated  pitot  tubes 
ensure  that  moisture  will  not  freeze  in 
the  tube  and  block  or  partially  block  the 
airspeed  indicating  system.  Such 
blockage  would  result  in  the  pilots 
receiving  incorrect  flight  data  with 
possibly  disastrous  results. 


Due  to  advancements  in  technology, 
many  part  23  airplane  installations  now 
utilize  equipment  whose  data  sources 
are  critical  to  the  accurate  and 
dependable  operation  of  that 
equipment.  The  heated  pitot  tube  is  one 
such  data  source.  The  pitot  heat 
indicating  system  will  advise  the  pilots 
of  any  inoperative  heating  element  in 
the  pitot  tube  and  that  subsequent 
inaccuracies  may  result. 

Part  23  airplanes  certificated  for  flight 
under  instrument  flight  rules  or  for 
flight  in  icing  conditions  are  required  by 
current  §  23.1323(e)  to  have  a  heated 
pitot  system  or  an  equivalent  means  of 
preventing  an  airspeed  indicating 
system  malfunction  due  to  ice 
accumulation.  This  proposal  would 
require  such  airplanes  equipped  with  a 
heated  pitot  tube  to  be  equipped  with  a 
pitot  tube  heat  indicating  system.  This 
requirement  will  provide  greater 
assurance  that  the  pilots  will  not  be 
dangerously  misled  by  faulty  flight 
instrument  indications  caused  by  pitot 
tube  icing. 

When  pitot  tube  heat  indicating 
system  requirements  were  added  to  part 
25.  the  FAA  noted  the  occurrence  of  at 
least  one  accident  and  several  incidents 
in  which  an  airspeed  indicating  error 
occurred  that  might  have  been  avoided 
if  a  pitot  tube  heat  indicating  system 
had  been  installed.  Part  23  airplanes 
operate  at  lower  airsp>eeds  and  over 
shorter  distances  that  do  part  25 
airplanes;  therefore,  their  exposure  to 
moisture  and  temperature  conditions 
where  icing  may  occur  is  higher  than  it 
is  for  transport  category  airplanes. 
Because  of  this  environmental  exposure, 
the  potential  for  an  inoperative  heated 
pitot  tube  becoming  a  hazard  to  part  23 
airplanes  is  greater. 

"This  proposed  requirement  also 
responds  to  National  Transportation 
Safety  Board  (NTSB)  recomihendation 
A-92-85.  which  recommends  requiring 
a  modification  to  certain  part  23 
airplanes  to  provide  for  a  pitot  heat 
operating  light  similar  to  the  light 
required  by  §  25.1326  for  transport 
category  airplanes.  NTSB  issued  the 
safety  recommendation,  among  others, 
as  a  result  of  a  special  investigation  and 
analysis  of  a  series  of  fatal  accidents  that 
occurred  from  May  31, 1989,  through 
March  17. 1991. 

Section  23. 1329    Automatic  Pilot 
System 

New  §  23.1329(b).  adopted  by 
Amendment  No.  23-24  (58  FR  18958, 
April  9, 1993).  does  not  state  clearly  that 
stick  controlled  airplanes  must  be 
equipped  with  the  same  autopilot  quick 
release  controls  that  are  required  for 
airplanes  with  control  wheels.  This 


proposed  revision  of  §  23.1329(b)  would 
clarify  that  a  quick  release  control  must 
be  installed  on  each  control  stick  of  an 
airplane  that  can  be  operated  from 
either  pilot  seat. 

Section  23.1337    Powerplant 
Instruments  Installation 

This  proposal  would  revise  the 
heading  of  this  section  to  reflect  the 
powerplant  instrument  installation 
requirements  that  it  contains.  The 
difference  between  this  section  and 
§  23.1305  is  clarified  by  this  change. 

Section  23.1337(b)  would  be  revised 
by  removing  the  wording  that  authorizes 
installation  of  only  those  fuel  indicators 
marked  in  gallons  and  pounds.  In 
countries  that  use  the  metric  system, 
other  acceptable  units  of  measure  for 
marking  fuel  indicators  are  used.  This 
proposed  revision  would  allow  the  use 
of  any  appropriate  measurement  unit. 

Section  23.1337(b)  would  also  be 
revised  by  adding  the  word  "usable"  to 
the  first  sentence  of  this  section.  This 
revision  is  consistent  with  the 
requirements  of  §  23.1337(b)(1),  which 
requires  the  fuel  quantity  indicator  to  be 
calibrated  to  read  "zero"  when  the  fuel 
in  the  tank  is  equal  to  the  unusable  fuel 
determined  under  §  23.959. 

Proposed  new  §  23.1337(b)(4)  would 
require  a  "means  to  indicate"  the 
amount  of  usable  fuel  in  each  tank  when 
the  airplane  is  on  the  ground.  This 
requirement  would  ensure  that  a 
reliable  means  is  provided  for  the  pilot 
to  determine  before  takeoff  that  the 
amount  of  fuel  that  is  in  the  airplane  is 
adequate  for  the  intended  flight.  The 
ability  to  make  this  preflight 
determination  will  help  reduce  the 
number  of  accidents  that  have  resulted 
from  fuel  starvation.  This  proposal, 
which  is  patterned  after  §  23.1337  (d) 
and  (d)(1),  would  not  require  a  separate 
fuel  indicating  system.  The  means  to 
determine  the  amount  of  fuel  while  on 
the  ground  may  be  provided  by  a 
calibrated  dipstick,  separate  markings 
on  the  inflight  fuel  indicator,  or  any 
other  acceptable  means  selected  by  the 
manufacturer.  Accordingly,  this 
proposal  would  contribute  to  the  safe 
operation  of  the  airplane  and  would  not 
appreciably  add  to  the  cost  of  the 
airplane  design. 

Section  23. 1 35 1     GenerpI 

The  proposal  would  revise  current 
§  23.1351  by  removing  portions  of 
paragraphs  (b)(2)  and  (b)(3)  and  by 
removing  all  of  paragraph  (b)(4).  the 
removed  requirements  are  applicable  to 
alternators  that  depend  upon  the  battery 
for  initial  excitation  or  for  stabilization. 
This  revision  responds  to  a  Joint 
Aviation  Authority  recommendation  to 


remove  the  provisions  that  allow  a 
battery  failure  to  resuh  in  the  loss  of  the 
alternator.  Information  in  this 
recommendation  showed  that  self- 
excited  alternators  are  now  available  for 
installation  on  newly  certificated 
airplanes.  The  FAA  has  verified  that 
self-excited  alternators  are  now 
available;  therefore,  there  is  no  longer  a 
need  for  the  regulations  to  address 
alternators  that  depend  upon  a  battery 
for  initial  excitation  and  stabilization. 

Revised  §  23.1351(c)(3)  would  require 
an  automatic  means  for  reverse  current 
protection.  Reverse  current  protection  is 
accomplished  by  means  that 
automatically  detect  changes  in  the 
current.  The  proposed  revised  wording 
would  more  accurately  define  this 
function  and  the  equipment  that  would 
accomplish  the  protection. 

Finally,  §23.1351(0  would  be  revised 
by  adding  a  requirement  that  would 
require  the  ground  power  receptacle  to 
be  located  where  its  use  will  not  result 
in  a  hazard  to  the  airplane  or  to  people 
on  the  ground  using  the  receptacle. 

Section  23.1353    Storage  Battery 
Design  and  Installation 

Proposed  new  §  23.1353(h)  would 
require  that,  in  the  event  of  a  complete 
loss  of  the  primary  electrical  power 
generating  system,  airplane  battery- 
capacity  must  be  sufficient  to  supply  at 
least  30  minutes  of  electrical  power  to 
those  loads  essential  to  the  continued 
safe  flight  and  landing  of  the  airplane. 

This  proposal  is  not  limited  to 
airplanes  that  are  approved  for  any 
particular  type  of  operation.  Although 
the  battery  capacity  needed  for  an 
airplane  approved  for  day  visual  flight 
rules  (VFR)  operations  would  be  much 
less  than  the  capacity  for  an  airplane 
approved  for  day/night  instrument  flight 
rules  (IFR)  operations,  the  same  level  of 
safety  should  be  provided  for  all 
airplanes.  While  this  proposal  would 
add  an  additional  requirement  to  part  23 
for  normal,  utility,  acrobatic,  and 
commuter  category  airplanes,  in 
practice  this  requirement  to  provide  a 
battery  capacity  sufficient  to  supply  at 
least  30  minutes  of  electrical  power  is 
not  new  to  many  airplane 
manufacturers.  Certain  other  countries 
in  which  part  23  airplanes  have  been 
certificated  have  requirements  for  such 
a  30-minute  battery  capacity. 
Manufacturers'  experience  with  these 
requirements  has  shovm  that  the  only 
design  impact  that  results  from 
complying  with  these  requirements  is 
the  need  to  install  a  battery  with  gnviler 
capacity  than  might  otherwise  be 
installed.  Experience  has  also  shown 
that  a  load  shedding  procedure  may  be 
necessary  for  certain  airplanes.  \'o  otiier 
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airplane  design  char  ges  would  be 
needed. 

Despite  the  above  referenced 
experience  record,  tlis  requirement 
would  be  new  to  sor  le  manufacturers 
and  they  may  have  c  uestions  on  how  it 
would  be  applied.  Fi  ►r  that  reason,  this 
notice  discusses  conpliance 
considerations  that  1  ave  emerged  from 
experiwKe  based  on  substantively 
equivalent  requirem  ;nls. 

This  compliance  e  Kperience  has 
shown  that  the  ratin ;  of  the  battery 
selected  for  the  airpl  ane  should  be 
sufficient  to  cover  th  e  loss  of  capacity 
that  would  occur  wi  h  battery  age  and 
the  redijced  capacity  that  results  from  a 
realistic  state  of  chaice.  which  may  be 
less  than  a  full  charge.  Using  a  design 
battery  capacity  thatlis  only  75  percent 
of  the  battery  nameppate  rating  would  be 
an  acceptable  way  o  accounting  for 
these  losses. 

In  addition  to  det€  rmining  the  battery 
rating  that  would  be  needed,  the 
manufacturer  would  also  need  to 
determine  the  functi  sns  that  would  be 
necessary  for  30  mir  utes  of  safe  flight 
and  the  landing  of  ti  e  airplane.  Again, 
experience  has  idem  ified  several 
functions.  For  a  day  VFR  approved 
airplane,  no  fundioi  s  may  require 
battery  power;  howe  ver.  it  may  be 
necessary  to  supply  jower  for  certain 
communix:ation  caps  cities  or.  if  the 
airplane  has  electric  illy  powered 
retractable  landing  ^  ear.  power  may  be 
required  to  lower  th  t  gear.  Providing  a 
secondary  means  foi  lowering  the  gear 
would  be  an  accepts  jle  alternative  to 
providing  electrical  )ower  or  battery 
power  for  this  funct  on. 

F-or  other  types  of  operating 
approvals,  providinj  power  for  the 
following  functions  irud  equipment 
should  be  considerp  i: 

1.  Any  required  fl  ght  and  navigation 
instruments.  Air  dri  ,'en  instruments  that 
would  function  ovei  the  required  period 
can  also  be  acceptec  for  this  function. 

2.  Cockpit  and  ins  trument  hghting. 

3.  For  IFR  and  idi  ig  approvals,  pawer 
for  the  heated  pitot  I  ube. 

4.  For  radio  comn  unication.  usually 
one  VHF  communic  Jtion  system  with 
power  for  three  to  G  'e  minutes  of 
transmission  would  3e  acceptable. 

5.  Functions  need  }d  for  safe  night 
flight  and  night  lane  ing  of  the  airplane. 

6.  Electronic  engi)  e  ignition  systems. 

7.  Any  functions  t  lat  cannot  be 
readily  shed  fbllown  ig  the  loss  of 
generator  power. 

8.  Engine  inlert  hei  t  or  deicing 
protection  required  or  normal  operation 
of  the  airplane. 

Although  power  f  n  the  listed 
functions  may  provi  de  for  the  safe 
operation  and  landi  ig  of  most  airplanes. 


individual  airplane  designs  may  require 
the  consideration  of  additional 
functions. 

In  applying  these  rules  it  may  be 
assumed  that  airframe  and  engine  icing 
protection  equipment  would  not  be 
operating  at  the  time  of  the  generator 
system  failure.  Power  for  icing 
protection  would  not  be  required  if  the 
icing  protection  equipment  is  not 
required  for  the  normal  operation  of  the 
airplane. 

This  proposal  would  require 
additional  battery  capacity  and  would 
not  alter  or  suptersede  any  other 
requirements  in  this  part  for  separate  or 
dedicated  emergency  power  supplies. 
When  requiieraents  such  as  those  in 
current  §  23.1331(a)  or  in  proposed 
§  23.1311(aM5)  are  applicable  to  the 
airplane  design,  these  power  supplies 
are  required  to  provide  a  needed  level 
of  safety  for  that  function;  therefore,  that 
power  source  must  be  supplied. 

Section  23.  J  359    Electrical  System  Fire 
Protection 

Proposed  new  §  23.1359  would 
require  smoke  and  fire  protection  for 
electrical  system  installations.  The 
provisions  of  §  23.1359(a)  of  this 
proposal  state  that  electrical  systems 
must  meet  the  applicable  requirements 
of  §§23.863  and  23.1182. 

Proposed  §23. 1359(b)  would  require 
that  the  electrical  systems  components 
installed  in  designated  fire  zones  and 
used  during  emergency  procedures  be 
fire  resistant.  This  provision  is  needed 
to  clarify  the  requirements  for  electrical 
system  components  that  may  be 
installed  in  the  designated  fire  zones 
identified  in  §23.1181. 

Finally,  §  23.1359(c)  provides  bum 
criteria  for  electrical  wire  and  cables.  A 
proposed  revision  to  appendix  F  of  part 
23  that  would  add  appropriate  wire 
testing  criteria  is  included  in  this  notice. 

This  proposed  bum  criteria  for  wire  is 
necessary-  because  of  the  increased  use 
of  electrical  systems  in  the  design  of 
part  23  airplanes  and  the  residting 
increase  in  the  amount  of  electrical  wire 
being  installed.  This  increased  use 
results  in  the  need  to  ensure  that  wire 
insulating  material  does  not  become  the 
source  of  an  in-flight  fire  and/wthat  it 
does  not  propagate  a  fire  from  another 
source.  The  electrical  wire  burn 
requirements  in  this  proposal,  along 
with  the  testing  identified  in  revised 
appendix  F.  would  ensure  that  installed 
electrical  wire  has  insulating  material 
that  reduces  the  possibility  of  hazardous 
in-flight  fires. 


Section  23.  J  361     Master  Switch 
Arrangement 

To  harmonize  with  the  JAR  this 
proposal  would  revise  §  23.1361(c)  by 
making  an  editorial  change  to  remove 
the  last  two  words  of  the  paragraph  that 
read  "in  flight."  » 

Section  23.1365    Electrical  Cables  and 
Equipment 

This  proposal  would  revise 
§  23.1365(b)  and  would  add  three  new 
paragraphs. 

Section  23.1365(b)  would  be  revised 
in  relation  to  proposed  new 
§  23.1359(c).  which  would  require  self- 
extinguishing  insulated  electrical  wires 
and  cables.  Current  §  23.1365(b) 
requires  that  cable  and  associated 
equipment  that  would  overheat  in  the 
event  of  circuit  overload  or  fault  must 
be  flame  resistant  and  may  not  emit 
dangerous  quantities  of  toxic  fumes.  Tlie 
proposed  revisions  to  §  23.1365(b) 
would  remove  the  reference  to  electrical 
cables  from  the  flame  resistance 
requirement  since  the  cables  wx)uld  be 
required  to  have  self-extinguishing 
insidation  under  §  23.1359(c).  The 
requirement  for  electrical  cables  and  the 
associated  equipment  that  wx)uid 
overheat  to  not  «nit  dangerous 
quantities  of  toxic  fumes  has  been 
retained. 

The  text  of  §  23.1365(b)  that  includes 
the  words  "at  least  flame  resistant  " 
would  also  be  revised  by  removing  the 
words  "at  least".  Ttie  removed  words 
imphed  that  there  were  bum 
requirements,  other  than  the  ones  in  this 
section,  that  must  be  met. 

The  three  paragraphs  that  would  be 
added  by  this  proposal  would  require: 
(1)  The  identification  of  electrical 
cables,  terminals,  and  connecters;  (2) 
the  protection  of  electrical  cables  from 
damage  by  external  sources;  and  (3) 
installation  criteria  for  cables  that 
cannot  be  protected  by  a  circuit 
protection  device. 

As  identified  in  the  discussion  of 
proposed  §  23.1359,  there  is  an 
increasing  use  of  electrical  systems  in 
part  23  airplanes.  The  resulting  increase 
in  the  number  of  electrical  wires  used 
in  part  23  airplanes  makes  proper 
installation  difficult.  The  proposal  for 
electrical  cable  identification  would 
provide  better  assurance  that  the  cables 
will  be  correctly  installed  initially  and 
correctly  reinstalled  when  airplane 
maintenance  or  modifications  are 
accomplished.  The  other  proposed  new 
requirements  would  provide  installation 
criteria  that  will  ensure  the  protection  of 
cables  under  circumstances  that  can  be 
expecled  from  the  increased  use  of 
electrical  systems. 


Section  23.  J 383     Taxi  and  Landing 
Lights 

The  landing  light  requirements  of 
§  23.1383  would  be  revised  by  adding 
taxi  lights  to  this  section.  When  the 
landing  light  requirements  were 
included  in  the  normal,  utility, 
acrobatic,  and  commuter  category 
requirements,  the  same  lights  were  used 
for  both  night  landing  and  taxiing  of  the 
airplane.  Due  to  availability  of  different 
types  of  lights,  separate  lights  are  now 
frequently  installed  for  landing  and  for 
taxiing.  Including  the  word  "taxi"  in  the 
heading  would  clarify  that  the 
requirements  cover  both  kinds  of  lights. 

Current  §23. 1383(a),  which  requires 
the  lights  to  be  acceptable,  would  be 
deleted  because  it  is  unnecessary  to 
state  this.  All  lights  that  are  found  to 
meet  the  requirements  of  this  section 
and  other  directly  related  airworthiness 
requirements  are  acceptable.  The 
paragraphs  would  be  redesignated 
accordingly. 

Current  §  23.1383(b)(3)  requires  that  a 
landing  light  must  be  installed  to 
provide  enough  light  for  a  night  landing. 
Proposed  §  23.1383(c)  would  revise 
"night  landing"  to  "night  operation" 
since  the  requirements  would  also  cover 
taxiing  and  parking.  Proposed  new 
paragraph  (d)  would  require  the  lights  to 
be  installed  so  that  they  do  not  cause  a 
fire  hazard.  This  clarifies  the  need  for 
such  an  evaluation. 

Section  23. 1 401     Anticollision  Light 
System 

This  proposal  would  revise  §23.1401 
to  require  the  installation  of  an 
anticollision  light  system  on  all  part  23 
airplanes.  Current  §23.1401  requires  an 
anticollision  light  system  only  if 
certification  for  night  operations  is 
requested.  When  the  requirements  for 
anticollision  lights  were  first  added  to 
the  Civil  Air  Regulations  (CAR),  part  3, 
in  1957,  those  requirements  were 
needed  to  increase  the  conspicuity  of 
the  airplanes  during  night  operations 
because  of  the  increasing  air  traffic 
density  and  the  newer  airplanes' 
capability  to  attain  higher  speeds.  At  the 
time,  the  operating  conditions  did  not 
show  a  need  for  such  lights  for  daylight 
operations. 

The  number  of  airplanes  that  have 
been  added  to  the  fleet  and  the 
increasing  speeds  resulting  from 
improved  technology,  especially  the 
increasing  use  of  turbine  engines,  now 
necessitates  the  conspicuity  provided  by 
anticollision  lights  for  day  operations  as 
well.  The  FAA  Accident  and  Incident 
data  for  the  period  1984  through  1990 
shows  that  269  aircraft  were  involved  in 
midair  collisions  in  whi<:h  108  fatalities 
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occurred.  A  review  of  this  data  shows 
that  234  of  these  aircraft  were  involved 
in  accidents  or  incidents  that  occurred 
during  VFR  conditions  and  that  224 
were  involved  in  accidents  or  incidents 
during  day  operations.  The  other  10 
were  involved  in  operations  at  night  or 
dusk.  The  reports  on  35  aircraft  did  not 
identify  the  type  of  condition  that 
existed. 

Of  the  types  of  aircraft  identified  by 
the  reports  in  this  data,  60  were 
balloons,  gliders,  or  other  aircraft  that 
were  not  certificated  under  part  23  and 
whose  level  of  safety  would  not  be 
changed  by  this  proposal.  When  the 
data  is  revised  by  removing  those 
reports,  it  shows  that  209  small,  part  23 
airplanes  operated  under  VFR 
conditions  were  involved  in  midair 
accidents  or  incidents  and  that  at  least 
167  of  these  airplanes  were  being 
operated  in  day  VFR  conditions. 
Because  the  occupant  capacity  of  all  the 
aircraft  in  the  data  ranged  from  one  to 
ten,  it  can  be  assumed  that  the  fatality 
rate  of  .401  per  aircraft  (108  fatalities/ 
269  aircraft)  would  be  nearly  the  same 
for  the  167  small  airplanes  operating  in 
day  VFR  conditions  as  it  was  for  the  269 
aircraft.  Based  on  this  assumption,  there 
would  have  been  approximately  67 
fatalities  that  occurred  in  these  167 
small  airplane  accidents  and  incidents. 

The  reports  do  not  show  if  the 
airplanes  involved  were  equipped  with 
or  were  using  anticollision  lights.  They 
do  show  that  a  need  exists  to  reduce  the 
number  of  accidents.  Requiring  the 
installation  of  anticollision  lights  on  all 
newly  certificated  airplanes  and,  as 
proposed  by  revised  §  91.209  in  this 
notice,  requiring  operation  of 
anticollision  lights  during  day 
operations  would  increase  the  airplane's 
conspicuity  and  contribute  to  a 
reduction  in  the  number  of  accidents. 
Even  if  such  action  is  only  25  percent 
effective,  a  review  of  the  6-year  service 
history  indicates  that  approximately  17 
fatalities  could  be  avoided  in  a  similar 
6-year  period.  Many  manufacturers  have 
realized  the  additional  safety  that  can  be 
provided  by  the  increased  airplane 
conspicuity  of  using  anticollision  lights 
and  have  elected  to  install  an 
anticollision  light  system  on  all  of  the 
airplanes  they  produce.  Therefore,  most 
airplanes  are  now  being  manufactured 
with  an  installed  anticollision  light 
system,  and  the  FAA  exp)ects  that  this 
proposal  would  not  result  in  an 
economic  burden  on  the  aviation 
community. 

Section  23. 1 43 1     Electronic  Equipment 

This  proposal  would  add  three  new 
paragraphs  to  §23.1431.  Proposed  new 
paragraph  (c)  would  rtKjuire  that 


airplanes  required  to  be  operated  by 
more  than  one  flightcrevv  member  must 
be  evaluated  to  determine  if  the 
flightcrew  members  can  converse 
without  difficulty  when  they  are  sMted 
at  their  duty  stations.  Accident 
investigations  have  shown  that,  in  some 
instances,  conversation  between  the 
flightcrew  members  was  severely 
hindered  by  the  noise  level  in  the 
cockpit  and  that  the  inability  to 
communicate  contributed  to  the 
accident.  If  the  required  evaluation 
shows  that  the  noise  level  does  not 
impair  conversation,  no  further  action  is 
required.  However,  if  the  evaluation 
shows  that  conversation  will  be 
difficuh,  an  intercommunication  s\stem 
would  be  required. 

Proposed  new  paragraph  (d)  would 
require  that  if  installed  communi<  afinn 
equipment  includes  any  means  of 
switching  from  receive  to  transmit,  the 
equipment  must  use  "off-on" 
transmitter  switching  that  will  ensure 
that  the  transmitter  is  turned  off  when 
it  is  not  being  used.  Transmitting 
equipment  that  remains  in  the  transmit 
mode  when  not  being  used  blocks  the 
frequency  being  used  and  can  create  an 
unsafe  condition  by  preventing  oth^r 
needed  communication. 

Proposed  new  paragraph  (e)  would 
require  that  if  provisions  for  the  use  of 
communications  headsets  are  provided, 
it  must  be  demonstrated  that  flighti.rew 
members  can  hear  aural  warnings  when 
a  headset  is  being  used.  Aural  wamiiiKS 
are  required  to  warn  the  pilot  of  a 
condition  that  necessitates  the  pilot  s 
taking  action;  therefore,  it  is  necessary 
to  ensure  that  such  warnings  would  be 
effective  even  when  headsets  are  being 
used. 

During  the  development  of  the 
proposed  new  requirements  in 
paragraphs  (c)  and  (e),  the  FAA 
considered  proposing  a  requirement  that 
compliance  demonstrations  should  be 
conducted  under  actual  cockpit  noise 
conditions  when  the  airplane  is  being 
operated.  The  FAA,  however,  ultimately 
determined  that  such  a  requirement 
could  result  in  demonstrations 
conducted  under  more  severe  noise 
conditions  than  needed.  Accordin^K , 
no  such  requirement  is  being  proposed. 
If  the  FAA  determines  in  the  future  that 
.noise  conditions  for  demonstrations 
need  to  be  specified,  the  FAA  will 
define  these  conditions  in  advisory 
material. 

Section  23. 1 435    Hydraulic  Systems 

Since  the  close  of  the  comment  period 
for  the  Small  Airplane  Airworthiness 
Review  Program  Notice  No.  3  (55  FR 
40598,  October  3,  1990).  now  adop'-  1 
by  Amendment  No.  23-43  (58  FK  lfiu.J8, 
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April  9. 1993).  the  F 
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Section  23.1447    Eqii  <pnnent  Standards 
■  for  Ow^pn  Dispensint   Units 

Proposed  new  §23.  447(a)(4)  would 
require  that  if  radio  ec  uipment  is 
installed  in  an  airplan  i.  flightcrew 
oxygen  dispensing  un  ts  must  be 
designed  to  allow  the  jse  of 
communication  equip  nent  when 
o.xygen  is  being  used,   f  radio  equipment 
is  installed,  that  equij  mpnt  cannot 
perform  its  intended  f  inction  if  the 
flightcrew  is  not  prov;  ded  the  proper 
means  for  its  utilizatic  n  under  all 
operating  conditions,  ncluding 
operations  when  oxyg  jn  is  being  used. 

This  proposal  wouli  I  not  require  all 
flightcrew  oxygen  dis  >ensing  units  to  be 
equipped  with  commi  irJcation 
equipment.  Since  an  i  irplane  may  be 
operated  in  uncontrol  ed  airspace, 
where  two-way  radio  ;ommunication  is 
not  required  and.  at  th  e  same  time,  be 
at  altitudes  where  oxy  ^en  is  required  for 
the  flightcrew  raembe  s,  some  airplanes 
have  a  crew  oxygen  s)  stem  but  no  radio 
equipment.  It  would  b  s  inappropriate  to 
require  the  flightcrew  dispensing  units 
of  those  airplanes  to  b ;  equipped  with 
communication  equip  nent. 

The  proposed  revisi  ans  to 
§  23.1447(d)  would  re  ;uire  the 
flightcrew  oxygen  dis  sensing  units  to  be 
automatically  present  d  before  the  cabin 
pressure  altitude  exce  (ds  15,000  feet  or 
be  the  quick-donning  ype  if  the 
airplane  is  certificatec  for  operation 
above  25.000  feet.  Tht  requirement  in 
paragraph  (e)  for  the  p  jssenger 
dispensing  units  to  be  automatically 
presented  if  the  airpla  le  is  approved  for 
operation  above  30.00  )  feet  has  not  been 
revised.  The  revision  I  o  paragraph  (d) 
would  provide  the  flif  htcrew  and  the 
airplane  passengers  tti  a  same  level  of 
safety  as  provided  by  <  >ther 
airworthiness  standan  Is.  This  proposed 
revision  isalsoconsis  enl  with  the 
proposed  revision  of  -123.841  in  this 
notice. 


Section  23.1451     Fire 
Oxygen  Equipment 

This  proposed  new 
specify  that  fire  prote<|t 
oxygen  equipment  in 
23  1451  (ajand(b)  w 
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prohibit  the  installation  of  oxygen 
equipment  in  designated  fire  zones  and 
require  that  oxygen  system  components 
be  protected  from  the  heat  from 
designated  fire  zones. 

Proposed  §  23.1451(c)  would  require 
oxygen  equipment  and  lines  to  be 
separated  from  other  equipment  or  to  be 
protected  in  a  manner  that  would 
prevent  escaping  oxygen  from  striking 
grease,  fluids,  or  vapors.  The 
impingement  of  pure  oxygen  on  certain 
materials  will  lower  their  combustion 
point  to  a  value  w^here  ignition  will 
occur  in  ambient  conditions  thereby 
creating  a  potential  source  for  an 
airplane  fire.  In  one  instance,  an 
airplane  was  destroyed  by  fire  that 
resulted  when  escaping  oxygen 
impinged  on  lubricating  material  during 
maintenance  of  the  airplane.  The 
proposed  new  section  would  ensure  that 
oxygen  systems  are  protected  to  prevent 
fire  hazards  that  can  result  from 
escaping  oxygen. 

Section  23. 1 453    Protection  of  Oxygen 
Equipment  From  Bupture 

This  proposed  new  section  would 
clarify  the  rupture  protection  needed  for 
oxygen  system ■<nstallation.  Rupture 
protection  for  oxygen  systems  is 
currently  required  by  the  application  of 
the  structures  load  requirements  of  part 
23.  The  addition  of  §  23.1453(a)  would 
clarify  the  application  of  these  load 
requirements  and  would  identify  the 
need  to  consider  maximum 
temperatures  and  pressures  that  may  be 
present.  Section  23.1453(b)  would 
identify  the  protection  to  be  provided 
for  high  pressure  oxygen  sources  and 
the  high  pressure  lines  that  connect 
such  sources  to  the  oxygen  system 
shutoff  valves. 

Section  23.1461     Equipment 
Containing  High  Energy  Rotors 

This  proposal  would  revise  paragraph 
(a)  of  this  section  to  clarify  that  the 
requirements  apply  to  high  energy 
rotors  included  in  an  auxiliary  power 
unit  (APU).  Following  the  addition  of 
this  section  to  part  23,  the  FAA  issued 
a  policy  message  that  showed  §23.1461 
was  adopted  to  cover  equipment  such  as 
APLJ's  and  constant  speed  drives  that 
may  be  installed  on  small  airplanes.  The 
proposed  revision  of  paragraph  (a)  will 
clarify  the  applicability  of  this  section 
as  identified  in  that  policy  material. 

Appendix  F 

This  proposal  would  revise  appendix 
F  to  provide  the  procedures  needed  to 
test  electrical  wire  to  ensure  that  the 
wire  meets  the  bum  requirements  of 
§  23.1359.  It  would  also  add  procedures 
for  meeting  the  45  degree  and  60  degree 


angle  burn  test  requirement  proposed 
for  §§  23.855(c)(2)  and  23.1359(c). 
respectively.  Paragraph  (b)  would  be 
revised  to  clarify  die  specimen 
configuration  that  must  be  used  in  the 
testing  procedures  tliat  are  proposed  to 
be  added  by  this  notice. 

Section  91.205    Powered  Civil  Aircraft 
With  Standard  Category  U.S. 
Ainvorthimfss  Certificates:  Instniment 
and  Equipment  Requirements 

Proposed  new  §91.205(b)(ll)  would 
require  that  airplanes  certificated  under 
§  23.1401  of  this  notice  be  equipped 
with  an  anticolUsion  light  system  for 
day  VFR  operations.  Day  VFR 
operations  are  discussed  under 
§23.1401  of  this  notice. 

Section  9 1 .209    Aircraft  Lights 

Proposed  new  §91.209(b)  would 
require  that  airplanes  equipped  with  an 
anticolUsion  light  system  be  operated 
with  the  anticolUsion  light  fystem 
lighted  during  all  types  of  operations, 
except  when  the  pilot  determines  that, 
because  of  operating  conditions,  it 
would  be  in  the  interest  of  safety  to  turn 
the  lights  off. 

Regulatory  EvaluatioiL,  Regulatory 
Flexibility  Determination,  and  Trade 
Impact  Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  would 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  "significant" 
as  defined  in  DOT's  Policies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  costs  and 
benefits  of  each  provision  of  the 
proposed  rule.  Many  of  the  provisions 
would  impose  either  no  cost  or  a 
negligible  cost.  Such  provisions  are 
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typically  administrative,  editorial, 
clarifying.  reUeving.  or  conforming  in 
nature.  In  addition,  the  FAA  holds  that 
certain  provisions  have  a  potential 
safety  benefit  that  can  be  achieved  with 
no  incremental  cost,  due  primarily  to 

Section 


the  fact  that  this  rule  would  apply  to 
future  certificated  airplanes  and 
retrofitting  would  not  be  required.  All 
provisions  of  the  proposed  rule, 
including  those  with  no  or  negligible 
costs,  are  summarized  below.  Only 


those  provisions  with  non-negligible 
costs  are  further  evaluated  in  the  section 
that  follows.  The  reader  is  directed  to 
the  full  regulatory  evaluation  for 
additional  information. 


Section  23.677    Trim  systems 

Section  23.691  Artificial  stall  barrier  system 
Section  23.697    Wing  flap  controls  


Section  23.701     Flap  interconnection 

Section  23.703    Takeott  waming  system 


Section  23.723 
Section  23.729 
system. 


Shock  atjsorption  tests  

Landing  gear  extension  and  retraction 


Section  23.735    Brakes 


Section  23.745    Nose/TaiJ  wtieel  steering  . 
Section  23.775    Windshields  and  windows 


Section  23.783    Doors 


Section  23.785    Seats,  Isrths,  litters,  safety  tjelts  and 

shoukjer  harnesses. 
Section  23.787    Baggage  and  cargo  compartments  .... 


Section  23.791    Passenger  information  signs 
Section  23.807    Emergency  exits  


Section  23.841    Pressurized  catws 

Section  23.853  Passenger  and  aew  compartment  in- 
teriors. 

Sectkjn  23.855  Cargo  and  C>aggage  compartment  fire 
protection. 


Section    23.867    Electrical    bonding    and    protection 

against  lightning  and  static  electncity. 
Section  23.1303    Flight  and  navigation  instruments 


Section 
Section 

tions. 
Section 

terns. 
Section 
Section 
Section 
Section 
Section 
Section 


23.1307    Miscellaneous  equipment  

23.1309  Equfpnr)ent,  systems,   and  installa- 

23.1311  Electronic  display  instrument  sys^ 

23.1321    Arrangement  and  visibility 

23.1323    Airspeed  indicating  system 

23.1325  Static  pressure  system  

23.1326  Pitot  heat  indication  system 

23.1329    Automatic  pitot  system 

23.1337  Powerplarrt  instruments  installation  .. 


Section  23.1351    General 


Incremental  cost 


Negligible  .... „ 

None  .^ 

S480  per  certification  and  Si  00  per  airplane  for  af^ 

fected  airplanes. 

None  

$240  per  certifKation  for  evaluation.  Where  necessary. 

S5.120  per  certrfication.   Si. 000  per  airplane  and 

S 100  per  year. 

None  

1(e).  None  " 


1(g).  Negligible,  general  practk» 

1(a).  None  

1(c).  None 

1(e).  S240  per  certification 

None  


1(a).  None  

1(c).  None 

1(h).  Up  to  $350,000  per  certification 

Kb).  None  

1(f).  $25  per  airplane 

fstone „ 


1(a).  Less  than  $40  per  airplane 


Kb).  Less  than  $200  per  airplane 

Kc).  Potentially  as  high  as  $1,800  per  certification, 

$4,550  per  airplane,  and  $100  per  year. 
None  

Introduction.  None  

1(d).  $500  per  certification  and  S350  per  airplane  

Ke)(2).  None 

KO.  None  

Kg)(i).  Up  to  $2,000  per  airplane 

Kg)(2).  None 

1(g)(3).  Up  to  S3.600  per  certification  and  $7,000  per 
airplane. 

None  ; 

None  , • 


None  - 

None  

None 

None 

$2,800  per  certification,  $1 ,600  per  airplane 

None  „.. 

Heading  and  1(b).  None 

Kb)(4).  Negligible 

Kb).  None 

1(c)(3).  None  

1(0.  Nor>e  


Benefit 


Safety. 

Administrative. 

Nominal  safety  and  relief. 

Clarificatioa 

Nominal  safety  arid  relief 


1(a).  Si  per  airplane 

Kb).  $60  per  certifKation  and  up  to  $100  per  airplane 

Kc).  None 

$60  per  certification,  up  to  $200  per  airplane,  and  a 

negligitjle  effect  on  operating  costs. 

Ka)(4).  Expected  negligitjte  

Kb)  and  (b)(5).  None  -.... 

1(b)(6).  Where  chosen.  $10,000  per  certificatk>n  and 

$500  per  airplane. 

$1,000  per  certification  and  $2,000  per  airplane  

None  


Editorial. 
Clarification. 

Minor;  general  practice.  ■ 
Editorial  clarification. 
Administrative. 
Minor  safety. 

Minor.  Avoids  special  condi- 
tions. 
Relieving. 
Clanficatton. 
Safety. 
MirKK  safety. 
Safety. 
Editonal  organization 

MirKjr  safety. 
Safety. 
Clarification. 
Safety. 

Minor  safety. 
ClanfKatKHi  arxl  editonal. 
Safety. 

Safety. 
Editonal. 

Minor  safety. 

Safety. 
Safety. 

Editorial. 

Clarification. 
Safety. 
MirKX  safety. 
Minor  safety. 
Safety. 
Minor  safety. 
Safety. 

Editorial  arxJ  conforming 
Minor  salety. 

Clarifying,   editorial,   and  re- 
lieving. 
Mirxx  safety. 
Mirwr  safety 
Relieving. 
Safety. 
Clarifying. 
Clarifying,  relieving. 
Safety. 

Administrative. 
Clarifying. 
Minor  safety. 
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Section 


Section  23.1353 

tion. 
Section  23.1359 


Section  23.1361 
Section  23.1365 


Stofage  battery  design  and  installa- 
Eleitrical  system  fire  protection 


Ma!  ter  switch  arrangement  

Ele^ical  cables  and  equipment 


Section  23.1383    Ta* 
Section  23.1401    Ant  coll 


Section  23. 1 43 1     Ele  tronic  equipment 


Sectron  23.1435 

Section  23.1447 

penstng  units. 


Hycraulic  systems 

Eqi  tpment  standards  for  oxygen  dis- 


Fir€ 


Section  23.1451 

Section  23.1453    Projection 

rupture. 
Section  23.1461 

rotors 
Apperxjix  F  to  part 
Section  91.205 

category  U.S. 

and  equipment  reqiirements 
Section  91 .209    Aircn  ift  lights 


Eqjipment  containing  high  energy 

23 -Test  procedure  

Powered  civil  aircraft  with  standard 
airworthiness  certificates:  Instrument 


Evaluation  of  Provi  s 
Negligible  Projectei 


desc  ribes 


d  is 
V  ing 


36  rospace  i 


flcp 


it  ielf ' 


Proposed  new  §  i 
provide  safety 
flap  control  lever 
airplanes  that  use 
other  than  fully 
compliance  with  § 
estimates  that  an 
could  design  the 
meet  the  proposed 
hours  at  a  burdenec 
hour,  totalling  $48C 
The  control  lever 
incremental  cost,  i 
of  approximately  $ 

Tne  nominal  benfefits 
would  derive  from 
afforded  the  pilot  i 
the  proper  flap  setting 
longitudinal  contro 
position  other  than 
needed  to  maintain 
(1)  That  position  wpu 
prevent  an  unsafe 
airplane  would  notlbe 
that  design,  and  (3^ 
have  to  be  redesign  sd 
intermediate  flap 
be  needed  for  contitjl 


and  landing  lights  ... 
ision  light  system 


protection  for  oxygen  equipment 
of  oxygen  equipment  from 


Incremental  cost 

Where  necessary,  up  to  S30  per  five  years  capital,  up 
to  SlO  per  year  operating,  and  $600  per  certification. 

<|(a).  None  

Kb).  Negligible  ^. 

Kc).  S240  per  certification  _ '. 

I^e  „ 

1(b).  None  ..>. 

i(d).  54,400  per  certification  and  S100  per  airplane  

1(6).  None 

iCf).  Negligible 

t^e  '. 

Where  necessary,  32,400  per  certification  and  Si  ,600 
per  airplane. 

1(c).  Where  necessary,  up  to  Si, 200  per  certification 
and  S1,600  per  airplane, 

1(d).  NegligitJte.  Included  above  

1(e).  None  or  negligible 

t^ne  

1(a)(4).  Up  to  32.000  per  airplane 

Ts  (d)  and  (e).  None  

f^Jone  

S960  per  certification  

t^ne 

None.  Considered  above 

None  , 

325  per  year  per  airplane 


Benefit 


Safety. 

Clarifying  emphasis. 

Clarifying. 

Safety. 

Editorial. 

Conforming  editorial. 

Safety. 

Minor  safety. 

Minor  safety. 

Editonal  update. 

Safety. 

Safety. 

Minor  safety. 
Safety.  • 

Clarifying. 
Safety. 

Mirx>r  safety. 

Safety. 

Safety.  - 

Clarifying. 

Minor  safety. 

Safety,  considered  above. 


Safety,  considered  above. 


ions  With  Non- 
Costs 


and  evaluates 
proposed  rule 
impose  costs  that 


This  section 
those  provisions  oflthe 
that  are  expected  tc 
are  not  negligible 

Section  23.697    W\ng  Flap  Controls 

3.697(c)  would 
standards  for  the  wing 
igns  installed  in 
flap  settings 
retracted  when  showing 
3.145.  The  FAA 


engineer 
control  lever  to 
equirement  in  8 
rate  of  $60  per 
per  certification. 
"  would  impose  an 
r  eluding  installation, 
00  per  airplane. 

of  this  provision 
he  increased  safety 
positively  selecting 
_  to  maintain 
In  fact,  if  a  flap 
fully  retracted  were 
longitudinal  control: 
Id  be  necessary  to 
(i)ndition.  (2)  the 

certificated  under 
the  airplane  would 
so  that 
positions  would  not 
".  Proposed 


paragraph  (c)  would  allow  the 
identification  of  an  intermediate  flap 
position  and  the  positive  means  of 
selecting  that  position.  This  alternative 
would  rectify  the  unsafe  condition 
without  requiring  the  manufacturer  to 
redesign  the  airplane. 

Section  23. 703     Takeoff  Warning 
System 

This  proposed  new  section  would 
require  a  takeoff  warning  system  on 
some  commuter  category  airplanes.  The 
requirement  would  be  applicable  if  the 
flight  evaluation  shows  that  an  unsafe 
takeoff  condition  would  resuh  if  lift 
devices  or  longitudinal  trim  devices  are 
set  to  any  position  outside  the  approved 
takeoff  range.  If  the  evaluation  shows 
that  no  unsafe  condition  would  result  at 
any  setting  of  these  devices,  a  takeoff 
warning  system  would  not  be  required. 
For  those  airplanes  on  which  a  warning 
system  must  be  installed,  the  proposed 
rule  would  provide  requirements  for  the 
installation  of  the  system. 

The  FAA  estimates  that  an  evaluation 
to  determine  whether  a  takeoff  warning 
system  would  be  needed  would  cost 
$240  (4  hours  of  engineering  at  a 
burdened  rate  of  $60  per  hour).  Where 
needed,  the  integration  design  of  a 
warning  system  would  cost  $2,400  (40 
hours  at  $60  per  hour).  In  addition,  an 
incremental  4  hours  of  flight  testing  at 
a  cost  of  $2,720  (3500  per  hour  for  two 


test  pilots  and  $180  per  hour  for  fuel) 
would  be  needed  to  demonstrate  the 
system's  performance.  The  FAA 
estimates  that  the  system,  including 
acquisition,  wiring,  micro  switches,  and 
labor,  would  add  approximately  $1,000 
to  the  cost  of  each  airplane  required  to 
have  one.  Maintenance  of  such  a  system 
would  cost  approximately  $100  per 
year.  The  FAA  solicits  comments  from 
interested  parties  concerning  the 
expected  certifications  that  would 
require  a  takeoff  warning  system  and  the 
concomitant  costs  to  acquire,  install, 
and  maintain  them. 

The  nominal  benefits  of  this  proposal 
would  derive  from  the  increased  safety 
provided  by  the  takeoff  warning  system 
that  would  activate  whenever  lift  or 
longitudinal  trim  devices  are  not  set 
within  their  approved  takeoff  ranges.  In 
fact,  if  an  evaluation  showed  that 
positions  of  the  lift  or  longitudinal  trim 
devices  could  create  an  unsafe 
condition  on  takeoff,  the  manufacturer 
would  be  required,  under  existing 
regulations,  to  redesign  the  devices  so 
that  the  unsafe  positions  could  not  be 
obtained.  The  proposed  section  would 
provide  relief  by  allowing  the  applicant 
to  install  a  warning  system  rather  than 
redesigning  the  trim  device(s). 

Section  23.735    Brakes 

Proposed  new  §  23.735(e),  applicable 
to  commuter  category  airplanes,  would 


require  establishing  the  minimum 
rejected  takeoff  brake  kinetic  energy 
capacity  rating  of  each  main  wheel 
brake  assembly.  Section  23.45  provides 
that  the  determination  of  the  accelerafe- 
stop  distance  for  commuter  category 
airplanes  be  made  in  accordance  with 
the  applicant's  procedures  for  operation 
in  service.  This  proposed  requirement  is 
needed  to  ensure  that  the  brakes  will 
perform  safely  under  accelerate-stop 
conditions. 

Under  the  proposed  rule, 
manufacturers  of  commuter  airplanes     -^ 
could  determine  the  kinetic  energy 
absorption  requirements  either  through 
a  conservative  rational  analysis  of  the 
sequence  of  events  expected  during  a 
rejected  takeoff  or  by  using  a  formula 
presented  in  proposed  new 
§  23.735(e)(2).  It  is  projected  that  the 
necessary  determination  would  cost 
$240  based  on  four  hours  of  engineering 
at  a  burdened  rate  of  $60  per  hour.  The 
potential  benefits  of  the  proposal  would 
derive  from  the  added  safety  that  would 
be  provided  by  establishing  beforehand 
the  minimum  necessary  kinetic  energy 
capacity  rating  of  each  main  wheel 
brake  assembly  under  rejected-takeoff 
conditions. 

Section  23. 775     Windshields  and 
Windows 

Introductory  text  and  paragraph  (h)(1) 
would  be  added  to  require  that 
commuter  category  windshield  panes 
that  are  directly  in  front  of  the  pilots  be 
able  to  withstand  the  impact  of  a  two 
pound  bird  at  maximum  approach  flap 
speed.  By  requiring  full  protection 
against  the  strike  of  a  two-pound  bird  at 
approach  speed,  additional  protection 
would  also  be  provided  if  the  airplane 
strikes  a  larger  bird  or  strikes  a  bird  at 
a  higher  sp>eed. 

Proposed  §  23.775(h)(2)  would  further 
require  the  panels  of  the  windshield  to 
be  so  arranged  ^at,  if  one  is  damaged, 
other  panels  would  remain  to  provide 
visibility  fot  continuous  safe  flight  and 
landing. 

The  potential  costs  of  proposed 
§  23.775(h)  would  vary  depending  on 
the  circumstances  of  the  affected 
manufacturer.  Industry  sources  estimate 
that  the  total  nonrecurring  cost  per 
model  would  range  from  $250,000  to 
$350,000,  consisting  of:  (1)  Up  to 
$200,000  for  a  bird  strike  test  article 
("bird  gun")  if  the  manufacturer  does 
not  have  one;  and  (2)  up  to  $150,000  of 
time  and  materials  costs  for  the  actual 
testing. 

A  manufacturer  that  has  a  bird  strike 
test  article  would  not  incur  additional 
capital  test  costs.  Most  manufacturers 
would  incur  up  to  $150,000  in  lime  and 
materials  costs  for  the  actual  testing,  but 


even  these  costs  would  be  mitigated  by 
the  existing  need  ofmost  manufacturers 
to  perform  such  tests  for  export  sales  to 
JAA  member  countries. 

Industry  sources  estimate  that  there 
would  be  no  identifiable  increment  in 
design  or  tooling  costs  since  the 
windshield  would  be  an  integral  part  of 
the  initial  design.  Similarly,  little  or  no 
recurring  costs  per  airplane 
(incremental  materials,  installation,  or 
weight)  are  projected  since  it  is 
reasonable  to  assume  that  the  pressure 
load,  as  compared  to  bird  strike 
resistance,  would  be  the  controlling 
factor  in  the  windshield  design  strength. 

The  benefit  of  the  proposed  rule  is  the 
incremental  protection  against  bird 
strikes  that  would  be  afforded  to 
commuter  category  airplanes.  The  FAA 
has  reviewed  International  Civil 
Aviation  Organization  (ICAO)  data  on 
bird  strikes  that  occurred  on  member- 
country  airplanes  of  19,000  pounds  or 
less  than  1981  through  1989.  These  data 
show  that  approximately  550  strikes 
occurred  and  that  one  out  of  seven 
strikes  hit  the  windshield.  The  data 
show  that: 

1.  Almost  52  percent  of  the  strikes 
occurred  at  altitudes  of  less  than  100 
feet,  and  26.7  percent  occurred  between 
101  and  1000  feet. 

2.  Eighty-five  percent  of  the  strikes 
occurred  at  airspeeds  of  150  knots  or 
less. 

3.  Where  bird  types  were  reported, 
27.6  percent  of  the  strikes  involved 
small  birds  and  58.6  involved  medium 
size  birds  (2  pounds  or  less). 

4.  Incidents  where  the  airplane  was 
damaged  showed  that  16.9  percent 
resuhed  from  small  bird  strikes  and  64 
percent  resulted  from  medium  size  bird 
strikes. 

These  data  show  that  most  bird  strikes 
occur  at  takeoff  and  landing  altitudes 
and  airspeeds,  and  that  birds  weighing 
two  pounds  or  less  are  struck  most 
often.  The  standards  of  the  proposed 
provision  are  based  on  these  statistics. 
Few  fatalities  and  injuries  resulted  from 
the  bird  strikes  reported  in  the  ICAO 
data.  Similarly,  a  review  of  NTSB 
accident  records  between  1982  and  1992 
revealed  no  U.S.  accidents  resulting 
from  bird  strikes  to  the  windshields  of 
commuter  category  airplanes.  As  a 
resuh,  the  FAA  is  not  able  to  illustrate 
the  justification  of  this  provision  on  the 
basis  of  historical  accidents.  Instead,  the 
standards  are  being  proposed  based  on 
the  expert  recommendations  of  the 
ARAC.  It  is  also  noted  that  this  standard 
will  be  applied  in  JAA  member 
countries  and  that  U.S.  manufacturers 
wishing  to  export  to  those  countries 
would  be  required  to  meet  the  standard 
in  anv  event. 


Given  that  this  provision  cannot  be 
quantitatively  supported  on  the  basis  of 
past  accidents  alone,  the  FAA  expressly 
requests  public  input  and  comments  on 
its  expected  costs  and  potential  benefits. 

Section  23.783    Doors 

Proposed  new  paragraph  (0  would 
require  that  the  locks  on  lavator>'  doors, 
if  installed,  be  designed  so  that  they 
would  not  trap  occupants.  Lavatory 
door  locks  used  in  transport  category 
airplanes  (see  §  25.783)  meet  the 
requirements  of  this  proposed  rule.  The 
FAA  estimates  that  the  incremental  cost 
of  this  provision  would  be  no  more  than 
S25  per  lock.  The  proposal  would 
reduce  the  likelihood  that  occuf)ants 
would  be  trapped  in  a  locked  lavatory, 
both  in  emergency  and  non-emergency 
situations. 

Section  23. 787    Baggage  and  Cargo 
Compartments 

The  propiosed  rule  would  extend  to 
normal,  utiUty,  and  acrobatic  airplanes 
the  existing  commuter  requirement  to 
prevent  baggage  from  hazardous 
shifting.  The  FAA  estimates  that  an 
aerospace  engineer  would  be  required 
for  1  hour,  at  a  burdened  cost  of  $60  p«r 
hour,  to  analyze  the  subject  loads  that 
would  need  to  be  constrained. 
Tiedowns  would  cost  approximately 
$50  per  baggage  compartment,  or  no 
more  than  $100  per  airplane.  These 
additional  costs  would  apply  only  to 
normal,  utility,  or  acrobatic  airplanes 
since  commuter  category  airplanes  are 
already  subject  to  the  requirement  under 
the  existing  rule. 

The  potential  benefits  of  the  proposed 
provision  include  the  reduced 
likelihood:  (1)  That  baggage  - 
compartments  would  be  overloaded.  (2) 
that  stowed  baggage  would  shift 
dangerously,  and  (3)  that  essential  co- 
loiated  equipment  or  wiring  would  be 
damaged. 

Section  23. 79 1     Passenger  Information 

Signs 

Thi.«:  proposed  new  section  would 
requi.-e  at  least  one  illuminated  sign 
notih  in;.^  all  passengers  when  .seat  behs 
should  be  fastened.  The  requirement 
would  apply  only  to  airplanes  where 
Hightcrew  members  could  not  observe 
occ  upan}  seats  or  where  the  flightcrew 
( ompartmenf  is  separated  from  the 
passenger  compartment.  The  signs 
would  have  to  be  legible  to  all  seated 
piissengers  and  be  operable  from  a 
crewmember  station. 

The  FAA  estimates  that  an  aerospai;e 
engineer  could  design  the  required 
sign(s)  in  1  hour,  at  a  burdened  rate  of 
$60  per  hour.  The  sign  would  cost 
approximately  $200  per  airplane, 
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including  parts  and  i 
Maintenance  costs  fo 
would  be  negligible 
associated  with  the  li  ^ht 
also  be  minor  (no  mofe 

The  safety  benefits 
change  would  derive 
likelihood  that  passengers 
when  their  seat  belts 


Section  23.807    Erne  rgency  Exits 


Proposed  new  §  23 
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iistallation  costs, 
bulb  replacement 
he  weight  penalty 
system  would 
than  2  pounds), 
of  the  proposed 
from  the  increased 
would  know 
should  be  fastened. 


807(a)(4)  would 


provide  the  same  haz  jrd  protection  for 
a  person  using  an  em  urgency  exit  as  that 
provided  by  propose(  1  §  23.783(b)  for  a 
person  who  uses  a  pa  ssenger  door. 
Emergency  exits  could  not  be  located 
with  respect  to  a  pro|  leller  disk  or  any 
other  hazard  in  a  maiiner  that  would 
endanger  persons  usi  ig  that  exit. 

The  FAA  holds  tha  I  no  incremental 
cost  would  be  incum  d  to  meet  the 
standards  of  the  proposed  provision  for 
newly  certificated  aii  slanes.  However, 
this  notice  specifical  y  requests  that 
interested  parties  suh  mit  comments  on 
the  potential  costs  and  methods  of 
compliance  that  man  ifacturers  would 
choose  to  comply  wil  i  this  proposed 
requirement. 

The  proposed  revis  ion  to 
§  23.807(b)(5)  would  jditorially  revise 
the  current  egress  requirements  for 
acrobatic  airplanes.  New  §  23.807(b)(6) 
would  establish  simi  ar  egress  standards 
for  utility  category  ai  planes  that  are 
certificated  for  spinn  ng.  Industry 
sources  estimate  that  an  aerobatic. 
quick-release  door  wi  »uld  cost  an 
incremental  $10,000  n  engineering 
design  per  affected  ai  rplane  model  and 
an  additional  $500  ptr  production 
airplane.  Little  or  no  idditional  weight 
is  expected. -These  co  5ts  would  apply 
only  in  cases  where  t  le  manufacturer 
determines  that  the  n  arketplace  return 
of  a  combination  typ(  certificate  would 
outweigh  the  additio  lal  costs  of  design 
and  production.  . 

Section  23.84 1    Pres  iurized  Cabins 

The  proposed  revis  ion  to  §  23;841(a) 
would  extend  the  cat  in  pressure 
requirements  of  currtnt  paragraph  (a), 
which  now  apply  to  <  irplanes 
certificated  for  operal  ion  above  31,000 
feet,  to  airplanes  cert  ficated  for 
operation  above  25.0i  lO  feet.  Current 
part  25,  JAR  25.  and  iroposed  JAR  23 
include  the  same  req  lirement  proposed 
here.  This  proposed  i  equirement  is 
intended  to  protect  a  rplane  occupants 
from  harm  if  a  malfui  ction  occurs  at 
altitudes  where  symp  toms  of  hypoxia 
occur,  usually  above  25.000  feet. 

For  airplanes  that  \  nil  be  certificated 
for  maximum  altitud(  i  operation 
between  25.000  feet  a  nd  31.000  feet,  the 
proposal  would  nece  sitate  two 


additional  pressure  altitude  regulators 
and  associated  plumbing.  Industry 
sources  estimate  that  the  proposed 
requirement  would  cost  an  incremental 
$1,000  in  engineering  design  per 
affected  airplane  model  and  $2,000  per 
production  airplane.  Any  additional 
weight  would  be  negligible. 

The  benefits  of  the  proposal  would 
derive  from  the  incremental  protection 
against  hypoxia  afforded  to  occupants  of 
airplanes  certificated  for  maximum 
altitude  between  25.000  and  31,000  feet. 
Due  to  the  increasing  use  of  turbine 
engines,  more  part  23  airplanes  are 
likely  to  be  approved  for  operation 
above  25,000  feet.  In  the  absence  of  this 
proposed  rule,  an  increasing  number  of 
occupants  would  be  exposed  to  the 
potential  for  harm  in  the  event  of  a 
failure  or  malfunction  of  the  pressure 
system  on  these  airplanes. 

Section  23.855    Cargo  and  Baggage 
Compartment  Fire  Protection 

Proposed  paragraph  (a)  would  require 
all  sources  of  heat  within  each  cargo 
and  baggage  compartment  that  are 
capable  of  igniting  the  compartment 
contents  to  be  shielded  and  insulated  to 
prevent  such  ignition.  Existing 
§  23.787(f)  requires  that  cargo 
compartment  lamps  be  installed  so  as  to 
prevent  contact  between  the  lamp  bulb 
and  cargo.  The  proposal  would  clarify 
and  extend  this  provision  to  include  all 
sources  of  heat  for  baggage  as  well  as 
cargo  compartments. 

Lights  and  (rarely)  heaters  for  pets  are 
typically  the  only  sources  of  heat " 
located  in  a  baggage  or  cargo 
compartment.  A  wire  cage,  costing  no 
more  than  $20.  around  the  heat  source 
would  meet  these  requirements.  The 
FAA  estimates  that  the  cost  of 
compliance  per  airplane  would  be  no 
more  than  $40  in  those  rare  cases  where 
such  protection  would  not  have  been 
provided  anyway.  The  benefit  of  the 
proposed  provision  is  a  reduction  in  the 
possibility  of  fire  caused  by  the  ignition 
of  compartment  contents  by  lights  or 
heaters. 

Proposed  paragraph  (b)  would  require 
cargo  and  baggage  compartments  to  be 
constructed  of  materials  that  meet  the 
appropriate  provisions  of  §  23.853(d)(3). 
Currently  these  requirements  apply  to 
commuter  category  airplanes  and  to  the 
materials  used  in  the  compartments  of 
these  airplanes.  The  proposed  new 
requirement  would  expand  this 
applicability  to  the  cargo  and  baggage 
compartments  of  all  part  23  airplanes.  In 
effect,  the  proposed  new  requirement 
would  require  materials  that  are  self- 
extinguishing  rather  than  flame  resistant 
as  currently  required  under  §  23.787(d). 


Information  provided  by 
manufacturers  shows  that  materials  that 
meet  self-extinguishing  flame 
requirements  are  available  at  a  slightly 
higher  cost  than  materials  that  meet 
flame  resistant  requirements.  The  FAA 
conservatively  estimates  that  the 
incremental  costs  of  complying  with 
proposed  §  23.855(b)  would  be  less  than 
$200  per  airplane.  The  safety  benefits  of 
this  provision  would  be  an  increase  in 
cargo  and  baggage  compartment  fire 
protection. 

Proposed  new  paragraph  (c)  would 
add  new  fire  protection  requirements  for 
cargo  and  baggage  compartments  for 
commuter  category  airplanes.  The 
proposed  rule  would  require  one  of  the 
following  three  alternatives: 

(1)  The  compartment  just  be  located 
where  pilots  seated  at  their  duty  station 
would  easily  discover  the  fire  or  the 
compartment  must  be  equipped  with  a 
smoke  or  fire  detector  system  to  warn 
the  pilot's  station.  The  compartment 
must  also  be  accessible  for  fire 
extinguisher  application. 

(2)  The  compartment  may  be 
inaccessible,  but  must  be  equipped  with 
a  fire  detector  system  that  warns  the 
pilot  station,  and  the  compartment  must 
have  peiling  and  sidewall  floor  panels 
constructed  of  materials  that  have  been 
subjected  to  and  meet  the  vertical  self- 
extinguishing  tests  of  appendix  F  to  part 
23. 

(3)  The  compartment  must  be 
constructed  and  sealed  to  contain  any 
fire. 

The  FAA  cannot  predict  the  designs 
of  cargo  and  baggage  compartment  for 
future  airplanes.  If  manufacturers 
choose  to  use  smoke  detectors,  however, 
no  more  than  2  smoke  detectors  would 
be  required  per  airplane.  An  aerospace 
engineer  could  determine  the  most 
appropriate  location  and  design  the 
smoke  detector  system  in  approximately 
30  hours  at  a  burdened  rate  of  $60  per 
hour,  for  a  total  cost  of  $1,800  per 
certification.  Two  detectors,  including 
wiring  and  installation,  are  estimated  to 
cost  about  $4,550.  Maintenance  costs  for 
the  smoke  detectors  would  cost 
approximately  $100  per  year.  Materials 
that  would  meet  the  vertical  self- 
extinguishing  tests  of  appendix  F  (see 
option  2  in  the  discussion  above)  would 
result  in  incremental  costs  of  less  than- 
$200  per  airplane. 

The  FAA  estimates  that  it  would  cost 
$500  to  construct  a  sealed  compartment, 
or  a  total  of  $1,000  for  2  compartments, 
if  the  manufacturer  chooses  that  method 
of  complying  with  the  proposed 
requirement  (see  option  3  in  the 
discussion  above). 

Irrespective  of  the  individual 
compliance  method,  the  benefits  of  the 


proposed  provision  would  come  from 
the  increased  likelihood  that  a  cargo  or 
baggage  compartment  fire  would  either 
be  extinguished  or  contained. 

Section  23.1303    Flight  and  Navigation 
Instruments 

Revised  §  23.1303(d)  would  add  the 
requirement  for  a  free  air  temperature 
indicator  for  those  airplanes  whose 
performance  must  be  based  on  weight, 
altitude,  and  temperature.  This 
requirement  already  applies  to  turbine 
powered  airplanes.  The  proposal  would 
extend  the  requirement  to  reciprocating 
engine  powered  airplanes  of  more  than 
6,000  pounds.  Industry  sources  estimate 
that  the  proposed  requirement  would 
cost  an  incremental  $500  in  engineering 
design  per  affected  airplane  model  and 
$350  per  production  airplane.  Any 
additional  weight  would  be  negligible. 
The  potential  benefits  of  the  proposal 
would  accrue  from  the  requirement  that 
the  information  necessary  to  determine 
the  performance  envelope  of  the 
ai^lane  be  available  to  the  pilot. 

Proposed  §  23.1303(g)  would  identify 
specific  instruments,  and  limits  of  those 
instruments,  required  for  commuter 
category  airplanes.  Proposed 
§  23.1303(g)(1)  states  that  if  airspeed 
limitations  vary  with  altitude,  the 
airspeed  iiidicators  must  show  the 
variation  of  the  maximum  operating 
limit  speed  (Vmo)  with  altitude. 
Industry  sources  indicate  that  an 
airspt;ed  indicator  with  Vmo  "pointer" 
would  cost  $1,000  more  than  one 
without.  Two  airspeed  indicators  are 
required  on  commuter  airplanes, 
therefore,  the  incremental  cost  of  this 
requirement  would  be  $2,000  per 
commuter  category  airplane  produced. 
The  potential  safety  benefit  of  the 
proposal  would  derive  from  the 
requirement  that  the  information 
necessary  to  determine  the  maximum 
operating  limit  speed  be  available  at  all 
altitudes. 

Proposed  §  23.1303(g)(3)  would 
require  (for  commuter  category  IFR- 
approved  airplanes  with  passenger 
seating  configurations  of  10  more)  a 
third,  independent,  attitude  indicator 
(AI).  Industry  sources  estimate  that  an 
aerospace  engineer  could  design  and 
document  a  third  attitude  instrument 
system  in  100  hours  at  a  burdened  rate 
of  $60  per  hour.  totaUing  $6,000  per 
certification.  It  is  estimated  that  an  AI 
would  cost  approximately  $8,000, 
including  a  standby  battery,  and  that  the 
installation  would  cost  $2,200  for  40 
hours  of  a  mechanic's  time  at  a 
burdened  rate  of  $55  per  hour.  However, 
proposed  §  23.1311(aJ(5),  discussed 
below,  would  delete  the  requirement  for 
a  rate-of-tum  indicator  when  an 


independent  attitude  indicator  is 
installed.  The  costs  associated  with  a 
rate-of-tum  indicator  include:  40  hours 
of  design  and  documentation  costs, 
$1,000  per  indicator,  and  40  hours  of 
installation.  Therefore,  the  incremental 
cost  for  an  IFR-approved  airplane  with 
a  passenger  seating  capacity  of  10  or 
more  would  be  $3,600  for  60  hours  of 
engineering  (100  hours  for  the  AI,  minus 
40  hours  for  the  rate-of-tum  indicator); 
$7,000  for  the  instrument  ($8,000  for  the 
AI,  minus  $1,000  for  the  rate-of-tum 
indicator);  and  no  additional  cost  for  the 
installation  (40  hours  for  the  AI.  minus 
40  hours  for  the  rate-of-tum  indicator). 

The  potential  safety  benefits  of  a 
third,  independent  attitude  indicator 
would  derive  from  the  reduced  potential 
for  erroneous  attitude  information. 
Currently,  two  attitude  instruments  are 
required  for  a  ten  passenger.  IFR 
approved  commuter  category  airplane. 
Service  experience  has  shown  that  a 
failure  can  occur  whereby  an  attitude 
indicator  can  appear  to  be  working 
when  it  is  actually  providing  incorrect 
information.  During  such  a  failure, 
pilots  may  have  difficuhy  determining 
which  instrument  to  follow,  and 
hazardous  flight  attitudes  may  result.  A 
third  attitude  indicator  would  allow  the 
crew  to  retain  reliable  attitude 
information  even  in  cases  where  one 
instmment  is  not  operating  correctly. 

Section  23.  1326    Pitot  Heat  Indication 
System 

Proposed  new  G23.1326  would 
require  the  installation  of  a  pitot  tube 
heat  indicating  system  on  those 
airplanes  required  to  be  equipped  with 
a  heated  pitot  tube.  Heated  pitot  tubes 
ensure  that  moisture  will  not  freeze  in 
the  tube  and  block  or  partially  block  the 
airspeed  svstem. 

A  pitot  neat  indicating  system, 
including  an  in-line  current  sensor, 
panel  light,  and  associated  wiring, 
would  cost  approximately  $500. 
According  to  industry  sources,  an 
aerospace  engineer  could  design  and 
document  such  a  system  in  20  hours  at 
a  burdened  rate  of  $60  per  hour, 
totalling  $1,200.  A  mechanic  could 
install  the  system  in  20  hours  at  a 
burden  rate  of  $55  per  hour,  totalling 
$1,100.  The  estimated  non-recurring 
cost  per  certification,  therefore,  would 
total  $2,800  ($1,200  for  design,  $500  for 
the  certification  airplane's  indicator, 
and  $1,100  for  installation  of  that 
indicator).  The  estimated  cost  per 
production  airplane  would  be  $1,600 
($500  for  the  system  and  $1,100  for 
installation). 

The  National  Transportation  Safety 
Board  (NTSB)  investigated  a  series  of 
.single  model  accidents  that  occurred 


between  May  1989  and  March  1991. 
During  that  period,  five  fatal  accidents 
and  a  near  fatal  incident  occurred  in  the 
United  States.  Two  additional  fatal 
accidents  involving  the  same  airplane 
model  occurred  in  foreign  countries. 
The  NTSB's  analysis  indicated  that  four 
of  the  five  U.S.  accidents  probably 
involved  ice  blockage  of  the  pitot  tubes 
because  the  pilots  failed  to  activate  pitot 
heat  before  flying  into  freezing 
instmment  meteorological  conditions. 
The  Board  recommended  (A-92-86) 
that  the  FAA  consider  requiring  a  pitot 
heat  operating  light  on  small  airplanes 
certificated  to  operate  in  icing 
conditions. 

A  pitot  heat  indicating  system  would 
advise  the  pilots  of  any  inoperative 
heating  element  in  the  pitot  tube  and 
that  subsequent  inaccuracies  could 
result.  The  proposed  provision  would 
reduce  the  likelihood  that  pilots  would 
rely  on  inaccurate  airspeed  information 
resulting  from  a  blocked  or  partially 
blocked  pitot  tube. 

Section  23. 1 353    Storage  Ba  ttery 
Design  and  Installation 

Proposed  new  §  23.1353(h)  would 
require  that,  in  the  event  of  a  complete 
loss  of  the  primary  electrical  power 
generating  system,  airplane  battery 
capacity  must  be  sufficient  to  supply  al 
least  30  minutes  of  electrical  power  to 
those  loads  essential  to  the  continued 
safe  flight  and  landing  of  the  airplane. 

In  some  cases,  manufacturers  may 
need  to  install  larger  batteries  with 
greater  capacities  to  comply  with  the 
proposed  requirements.  The  FAA 
estimates  that  the  size  and  capacity  of 
a  larger  battery  would  add  no  more  than 
a  few  pounds  (incremental  operating 
costs  of  less  than  $10  per  year)  and  $20 
to  $30  of  additional  cost  for  the  batter}'. 

On  some  airplanes,  a  "load  shedding" 
procedure,  where  the  pilot  would 
sequentially  turn  off  certain  equipment, 
could  be  required  either  in  place  of  or 
in  addition  to  a  larger  battery.  The 
procedure  would  be  provided  in  the 
pilot's  of>erating  handbook  (POH).  The 
FAA  estimates  that  an  aerospace 
engineer  could  establish  a  load 
shedding  procedure  in  10  hours  at  a 
burdened  rate  of  $60  per  hour,  for  a  total 
cost  of  $600  per  affected  certification. 

Irrespective  of  the  method  of 
compliance,  the  proposal  would 
increase  the  likelihood  that  sufficient 
electrical  power  would  be  available  to 
safely  land  the  airplane  in  the  event  of 
an  electrical  generating  system  failure 

Section  23. 1 359    Electrical  Systt^m  hire 
Protection. 

Proposed  §  23.1359(c)  would  pro\  idp 
burn  criteria  for  electrical  wire  an(< 
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The  number  of  airplanes  that  have 
been  added  to  the  small  airplane  fleet 
and  the  increasing  speeds  resulting  from 
improved  technology,  especially  turbine 
engines,  warrant  the  use  of  anticoUision 
lights  for  day  operations  as  well  as 
night.  The  FAA  Accident  and  Incident 
data  for  the  period  1984  through  1990 
show  that  269  aircraft  were  involved  in 
midair  coUisions  in  which  108  fatalities 
occurred.  When  the  data  were  filtered 
(to  account  for  night  operations,  IFR 
conditions,  and  aircraft  not  affected  by 
this  proposal),  it  shows  that  at  least  167 
airplanes  were  involved  in  accidents  or 
incidents  that  occurred  in  day  VFR 
conditions.  The  reports  do  not  reveal 
whether  the  airplanes  were  using 
anticoUision  lights  at  the  time  of  the 
accident. 

The  FAA  holds  that  requiring  the 
installation  of  anticoUision  lights  on  all 
newly  certificated  airplanes,  and 
requiring  their  operation  during  day 
operations  (as  proposed  by  revised 
§  91.209  and  discussed  later  in  this 
evaluation),  would  reduce  the  number 
of  daylight,  midair  accidents.  Even  if  the 
proposed  requirement  were  only  25 
percent  effective,  the  6-year  accident 
history  indicates  that  approximately  17 
fatalities  could  be  avoided  during  a 
similar  6-year  period. 

Section  23. 1431    Electronic  Equipment 

This  proposal  would  add  three  new 
paragraphs  to  §  23.1431.  Proposed  new 
paragraph  (c)  would  require  that 
airplanes  required  to  be  operated  by 
more  than  one  flightcrew  member  must 
be  evaluated  to  determine  if  the 
flightcrew  members  can  converse 
without  difficulty  when  they  are  seated 
at  their  duty  stations.  If  the  required 
evaluation  shows  that  the  noise  level 
does  not  impair  conversation,  no  further 
action  would  be  required.  If  the 
evaluation  shows  that  conversation 
would  be  difficult,  however,  an 
intercommunication  system  would  be 
required. 

The  FAA  estimates  that  an  evaluation 
of  cockpit  noise  could  be  conducted  in 
conjunction  with  other  certification 
testing,  therefore,  no  incremental  costs 
are  associated  with  the  evaluation.  An 
aerospace  engineer  could  design  an 
intercom  system  in  20  hours  at  a 
burdened  rate  of  $60  per  hour,  for  a  total 
of  $1,200  per  affected  certification.  The 
FAA  estimates  that  the  addition  of  an 
intercom  system  would  cost 
approximately  $500  per  airplane.  A 
mechanic  could  install  the  system  in 
approximately  20  hours  at  a  burdened 
rate  or  $55  per  hour.  The  total 
incremental  production  cost  for  an 
affected  airplane,  therefore,  would  be 


$1,600  ($500  +  20  hours  x  $55  per 
hour)). 

Proposed  new  paragraph  (d)  would 
require  that  if  the  communication 
equipment  that  is  installed  includes  any 
means  of  switching  from  the  receive 
mode  to  the  transmit  mode,  the 
equipment  must  use  "off-on" 
transmitter  switching  that  turns  the 
transmitter  off  when  it  is  not  being  used. 
The  cost  of  this  feature  is  included  in 
the  $500  cost  of  the  intercom,  described 
above. 

NTSB  investigation  of  at  least  two 
commuter  accidents  determined  that 
excessive  cockpit  noise  levels  probably 
adversely  affected  the  ability  of  the 
night  crews  to  communicate  (Bar  Harbor 
Airhnes,  Flight  1808,  August  25, 1985, 
8  fatalities;  and  Henson  Airlines,  Flight 
1517,  September  23, 1985,  14  fatalities.) 

As  a  result,  the  Board  recommended 
(A-86-113)  that  the  FAA  require  the 
installation  and  use  of  crew  interphone 
systems  in  the  cockpit  of  airplanes 
operating  under  part  135.  The  benefit  of 
the  proposed  requirement  would  derive 
from  the  increased  likelihood  that 
flightcrew  members  would  be  able  to 
converse  without  difficulty  and  that  the 
safety  hazard  of  miscommunication 
would  be  reduced. 

Section  23.1447    Equipment  Standards 
for  Oxygen  Dispensing  Units 

Proposed  new  §  23.1447(a)(4)  would 
require  that  if  radio  equipment  is 
installed  in  an  airplane,  flightcrew 
oxygen  dispensing  units  must  be 
designed  to  allow  use  of  the 
communication  equipment  when 
oxygen  is  being  usied. 

Industry  sources  estimate  that  an 
oxygen  mask  with  an  integral 
microphone  costs  $1 ,000  more  than  an 
oxygen  mask  without  a  microphone. 
The  costs  per  affected  airplane, 
therefore,  would  be  $2,000  for  two 
masks.  The  benefit  of  the  proposed 
requirement  is  that  it  would  allow 
flightcrew  communication  under  all 
operating  conditions,  including    _ 
operations  when  oxygen  is  required. 

Section  23.1453    Protection  of  Oxygen 
Equipment  From  Rupture 

This  proposed  new  section  would 
clarify  the  rupture  protection  needed  for 
oxygen  system  installation.  Rupture 
protection  for  oxygen  systems  is 
currently  required  by  the  application  of 
the  structures  load  requirements  of  part 
23.  The  addition  of  §  23.1453(a)  would 
clarify  the  application  of  these  load 
requirements  and  would  identify  the 
need  to  consider  maximum 
temperatures  and  pressures  that  may  be 
present.  Section  23.1453(b)  would 
identif)'  the  protection  to  be  provided 
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for  high  pressure  oxygen  sources  and 
the  high  pressure  lines  that  connect 
these  sources  to  the  oxygen  system 
shutoff  valves. 

Industry  sources  estimate  that  an 
aerospace  engineer  could  analyze  and 
document  the  loads  on  each  element  of 
the  oxygen  system  in  16  hours  at  a 
burdened  rate  of  $60  per  hour,  for  a  total 
cost  of  $960.  The  routing  of  oxygen 
pressure  sources  and  lines  to  protect 
them  from  unsafe  temperatures  and 
crash  landings  would  be  part  of  an 
airplane's  basic  design  and  would  not 
impose  incremental  costs. 

Section  91 .209    Aircraft  Lights 

Proposed  new  §91. 209(h)  would 
require  airplanes  equipped  with  an 
anticoUision  light  system  to  operate 
those  lights  during  all  operations, 
including  daytime  VFR. 

The  incremental  cost  of  this  provision 
would  be  incurred  for  light  bulb 
replacement.  The  FAA  estimates  that  a 
light  bulb  for  an  anticoUision  light 
system  costs  approximately  $50  and  that 
this  provision  would  necessitate  an 
incremental  bulb  replacement  every  two 
years.  Accordingly,  the  cost  is  projected 
to  equal  $25  per  year,  per  affected 
operating  airplane. 

In  summary,  the  FAA  holds  that  the 
benefits  of  the  proposed  rule,  though 
not  directly  quantifiable,  would  exceed 
the  expected  costs. 

Regulatory  Flexibility  Determination 

The  Regulator  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  proposed  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  FAA  Order  2100.14A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  size  standards 
for  complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  Instead, 
the  proposed  systems  airworthiness 
standards  would  be  harmonized  with 


those  of  foreign  aviation  authorities  and 
would  lessen  the  restraints  on  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

The  FAA  proposes  to  revise  the 
airworthiness  standards.to  provide 
systems  and  equipment  standards  for 
normal,  utility,  acrobatic,  and  commuter 
airplanes  that  are  the  same  as  the 
standards  that  will  be  proposed  for  the 
same  category  airplanes  by  the  Joint 
Aviation  Authorities  in  Europe.  If 
adopted,  the  proposed  revision  would 
reduce  the  regulatory  burden  on  the 
United  States  and  European  airplane 
manufacturers  by  relieving  them  on  the 
need  to  show  compliance  with  different 
standards  each  time  they  seek 
certification  approval  of  an  airplane  in 
a  different  country. 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Evaluation,  the  FAA  has 
determined  that  this  proposed 
regulation  is  not  significant  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is  not 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT: 

List  of  Subjects 

14CFBPart23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

14CFRPart91 

Agricuhure,  Aircraft,  Airmen, 
Airports,  Air  traffic  control.  Aviation 
safety,  Canada,  Cuba,  FreighP,  Mexico, 
Noise  control.  Political  candidates. 
Reporting  and  recordkeeping 
requirements.  Safety,  Smoking. 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  23  and  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  23  and  91)  as  follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY, 
ACROBATIC,  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1344.  13541a). 
1355.  1421.  1423.  1425.  1428,  1429,  1430;  49 
IJ.S.C.  106(g). 

2.  Section  23.677  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  23.677    Trim  systems. 

(a)  Proper  precautions  must  be  taken 
to  prevent  inadvertent,  improper,  or 
abrupt  trim  tab  operation.  There  must  be 
means  near  the  trim  control  to  indicate 
to  the  pilot  the  direction  of  trim  control 
movement  relative  to  airplane  motion. 
In  addition,  there  must  be  means  to 
indicate  to  the  pilot  the  position  of  the 
trim  device  with  respect  to  both  the 
range  of  adjustment  and,  in  the  case  of 
lateral  and  directional  trim,  the  neutral 
position.  This  means  must  be  visible  to 
the  pilot  and  must  be  located  and 
designed  to  prevent  confusion.  The 
pitch  trim  indicator  must  be  clearly 
marked  with  a  position  or  range  within 
which  it  has  been  demonstrated  that 
take-off  is  safe  for  all  center  or  gravity 
positions  and  each  flap  position - 
approved  for  takeoff 
***** 

3.  A  new  §  23.691  is  added  to  read  as 
follows: 

§  23.691  Artificial  stall  barrier  system. 
If  the  function  of  an  artificial  stall 
barrier,  for  example,  stick  pusher,  is 
necessary  to  show  compliance  with 
§  23.201(c),  the  system  must  comply 
with  the  following: 

(a)  With  the  system  adjusted  for 
operation,  the  plus  and  minus  airspeeds 
at  which  dowTiward  pitching  control 
will  be  provided  must  be  established. 

(b)  Considering  the  plus  and  minus 
airspeed  tolerances  established  by 
paragraph  (a)  of  this  section,  and 
airspeed  must  be  selected  for  the 
activation  of  the  dov\'nward  pitching 
control  that  provides  a  safe  margin 
above  any  airspeed  at  which  any 
unsatisfactory  stall  characteristics  occtir. 

(c)  In  addition  to  the  stall  warning 
required  by  §  23.207,  a  warning  that  is 
clearly  distinguishable  to  the  pilot 
under  all  expected  flight  conditions 
without  requiring  the  pilot's  attention, 
must  be  provided  for  faults  that  would 
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prevent  the  system  fri  »ii  providing  the 
required  pitching  mo'  ion. 

(d)  Eacn  system  must  be  designed  so 
that  the  artificial  stall  barrier  can  be 
quickly  and  positivel  /  disengaged  by 
the  pilots  to  prevent  \  mwanted 
downward  pitching  elf  the  airplane  by  a 
quick  release  (emerge  Qcy)  control  that 
meets  the  requiremer  ts  of  §  23.1329(b). 

(e)  A  preflight  chec  t  of  the  complete 
system  must  be  estab  ished  and  the 
procedure  for  this  chdck  made  available 


Manual  (AFM). 
( ire  critical  to  the 
must  be  included 


in  the  Airplane  Fligh' 

Preflight  checks  that 

safety  of  the  airplane 

in  the  limitations  seclion  of  the  AFM 

(f)  For  those  airplai  es  whose  design 
includes  ah  autopilot 

(1)  A  quick  release 
control  installed  in  accordance  with 
§  23.1329(b)  may  be  i  sed  to  meet  the 
requirements  of  paraj  raph  (d)  of  this 
section,  and 

(2)  The  pitch  servo 
may  be  used  to  provi 
downward  pitching  riiotion 

(g)  In  showing  com  jliance  with 
§  23.1309,  the  system  must  be  evaluated 
to  determine  the  effe<  t  that  any 
announced  or  unanni  lunced  failure  may 
have  on  the  continue  1  safe  flight  and 
landing  of  the  airplar  e  or  the  ability  of 
the  crew  to  cope  witt  any  adverse 
conditions  that  may  i  esult  from  such 


system: 
emergency) 


for  that  system 
le  the  stall 


failures.  This  evaluat 
the  hazards  that  wou 


airplane's  flight  chan  cteristics  if  the 


led.  and  \iie 
from  unwanted 


system  was  not  provi 

hazard  that  may  resu 

downward  pitching  r  lotion,  which 

could  result  from  fail  ires  at  airspeeds 

above  the  selected  st<  11  speed. 

4.  Section  23.697  ii  amended  by 
adding  a  new  parage  ph  (c)  to  read  as 
follows; 

§  23.697    Wing  nap  coiitrols. 


VM 


levi  (r 
those 


(c)  If  compliance 
necessitates  wing  fla 
positions  that  are  not 
wing  flap  control 
corresponding  to 
be  positively  located 
change  of  direction  c 
lever  is  necessary  to 
beyond  those  setting; 

5.  Section  23.701  i 
revising  paragraphs 
read  as  follows: 


izei 


between 


§23.701    Rap  Intercoi^ection 
(a)*   *   • 

(1)  Besynchroni 
interconnection 
tlap  surfaces  that  is  i 
flap  drive  system:  or 
equivalent  means:  or 

(2)  Be  designed  so 
( f  any  failure  of  the 


on  must  consider 
d  result  from  the 


Ih  §  23.145(b)(3) 
retraction  to 
fully  retracted,  the 
settings 
positions  must 
5uch  that  a  definite 
movement  of  the 
"ect  settings 


le 


amended  by 
(fe)(l)  and  (a)(2)  to 


by  a  mechanical 
the  movable 
(dependent  of  the 
ty  an  approved 


hat  the  occurrence 
ap  system  that 


would  result  in  an  unsafe  flight 
characteristic  of  the  airplane  is 
extremely  improbable:  or 


6.  A  new  §  23.703  is  added  to  read  as 
follows: 

§  23.703    TaKeolf  warning  system. 

For  commuter  category  airplanes, 
unless  it  can  be  shown  that  a  lift  or 
longitudinal  trim  device  which  affects 
the  takeoff  performance  of  the  aircraft 
would  not  give  an  unsafe  takeoff 
configuration  when  selected  out  of  an 
approved  takeoff  position,  a  takeoff 
warning  system  must  be  installed  and 
meet  the  following  requirements: 

(a)  The  system  must  provide  to  the 
pilots  an  aural  warning  that  is 
automatically  activated  during  the 
initial  portion  of  the  takeoff  roll  if  the 
airplane  is  in  a  configuration  that  would 
not  allow  a  safe  takeoff.  The  warning 
must  continue  until — 

(1)  The  configuration  is  changed  to 
allow  safe  takeoff,  or 

(2)  Action  is  taken  by  the  pilot  to 
abandon  the  takeoff  roll. 

(b)  The  means  used  to  activate  the 
system  must  function  properly  for  all 
authorized  takeoff  power  settings  and 
procedures  and  throughout  the  ranges  of 
takeoff  weights,  altitudes  and 
temperatures  for  which  certification  is 
requested. 

§23.723    [Amended] 

7.  Section  23.723(b)  is  amended  by 
changing  the  word  "reser\'ed"  to 
"reserve". 

8.  Section  23.729  is  amended  by 
revising  paragraph  (e)  and  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

§  23.729    Landing  gear  extension  and 
retraction  system. 

***** 

(e)  Position  indicator.  If  a  retractable 
landing  gear  is  used,  there  must  be  a 
landing  gear  position  indicator  (as  well 
as  necessary  switches  to  actuate  the 
indicator)  or  other  means  to  inform  the 
pilot  that  each  gear  is  secured  in  the 
extended  (or  retracted)  position.  If 
switches  are  used,  they  must  be  located 
and  coupled  to  the  landing  gear 
mechanical  system  in  a  manner  that 
prevents  an  erroneous  indication  of 
either  "down  and  locked"  if  each  gear 
is  not  in  the  fully  extended  position,  or 
of  "up  and  locked"  if  each  landing  gear 
is  not  in  the  fully  retracted  position. 
***** 

(g)  Equipment  located  in  the  landing 
gporboy.  If  the  landing  gear  bay  is  used 
as  the  locati^m  for  equipment  other  than 
the  landing  gear,  that  equipment  must 
be  designed  and  installed  to  minimize 
damage. 


9.  Section  23.735  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  by  revising  the  introductory  text  of 
paragraph  (a),  and  by  adding  new 
paragraphs  (c)  and  (e)  to  read  as  follows: 


§23.735    Brakes. 

(a)  Brakes  must  be  provided.  The 
landing  brake  kinetic  energy  capacity 
rating  of  each  main  wheel  brake 
assembly  must  not  be  less  than  the 
kinetic  energy  absorption  requirements 
determined  under  either  of  thp 
following  methods: 
****•"" 

(c)  During  the  landing  distance 
determination  required  by  §  23.75.  the 
pressure  on  the  wheel  braking  system 
must  not  exceed  the  pressure  specified 
by  the  brake  manufacturer. 
***** 

(e)  In  addition,  for  commuter  category- 
airplanes,  the  rejected  takeoff  brake 
kinetic  energy  capacity  rating  of  each 
main  wheel  brake  assembly  must  not  be 
less  than  the  kinetic  energy  absorption 
requirements  determined  under  either 
of  the  following  methods — 

(1)  The  brake  kinetic  energy 
absorption  requirements  must  be  based 
on  a  conservative  rational  analysis  of 
the  sequence  of  events  expected  during 
a  rejected  takeoff  at  the  design  takeoff 
weight. 

(2)  Instead  of  a  rational  analysis,  the 
kinetic  energy  absorption  requirements 
for  each  main  wheel  brake  assembly 
may  be  derived  from  the  following 
formula — 

KE=0.0443  WV2/N 
where. 

KE=Kinetic  energy  per  v.heel  (ft. -lbs.): 
\V=Design  takeoff  weight  (lbs.): 
V=Ground  speed  associated  with  the 
maximum  value  of  V|  selected  in 
accordance  with  §  23.51(c)(1): 
N=Number  of  main  wheels  with  brakes. 

10.  A  new  §  23.745  is  added  to  read 
as  follows: 

§  23.745    Nose/tail  wheel  steering. 

(a)  If  nose/tail  wheel  steering  is 
installed,  it  must  be  demonstrated  thai  - 
its  use  does  not  require  exceptional 
pilot  skill  during  takeoff  and  landing,  in 
crosswinds  and  in  the  event  of  an 
engine  failure;  or  its  use  must  be  limited 
to  low  speed  maneuvering. 

(b)  Movement  of  the  pilot's  steering 
control  must  not  interfere  with  the 
retraction  or  extension  of  the  landing 
gear. 

11.  Section  23.775  is  amended  by 
revising  paragraphs  (a)  and  (c),  by 
redesignating  paragraph  (d)  as  (e)  and 
paragraph  (ejas  (d),  by  revising  the 
newly  designated  paragraph  (e).  and  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 
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§23.775    WindsMeids  and  windows. 

(a)  The  internal  panels  of  windshields 
and  windows  must  be  constructed  of  a 
nonsplintering  material,  such  as 
nonsplintering  safiety  glass. 

*        *        *        »        * 

(c)  On  pressurized  airplanes,  if 
certification  for  operation  up  to  and 
including  25.000  feet  is  requested,  an 
enclosure  canopy  including  a 
representative  f>art  of  the  installation 
must  be  subjected  to  special  tests  to 
account  for  the  combined  effects  of 
continuous  and  cyclic  pressurization 
loadings  and  flight  loads,  or  compliance 
with  the  fail-safe  requirements  of 
paragraph  (d)  of  this  section  must  be 
shown. 


(e)  The  windshield  and  side  windows 
forward  of  the  pilot's  back  when  the 
pilot  is  seated  in  the  normal  flight 
position  must  have  a  luminous 
transmittance  value  of  not  less  than  70 
percent. 
•    '    •        •        «        « 

(h)  In  addition,  for  commuter  category 
airplanes,  the  following  applies: 

(1)  Windshield  panes  directly  in  front 
of  the  pilots  in  the  normal  conduct  of 
their  duties,  and  the  supporting 
structures  for  these  panes  must 
withstand,  without  perietration,  the 
impact  of  a  two-pound  bird  when  the 
velocity  of  the  airplane  (relative  to  the 
bird  along  the  airplane's  flight  path)  is. 
equal  to  the  airplane's  maximum 
approach  flap  speed. 

(2)  The  windshield  panels  in  front  of 
the  pilots  must  be  arranged  so  that, 
assuming  the  loss  of  vision  through  any 
one  panel,  one  or  more  panels  remain 
available  for  use  by  a  pilot  seated  at  a 
pilot  station  to  permit  continued  safe 
flight  and  landing. 

12.  Section  23.783  is  amended  by 
revising  paragraph  (b)  and  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

§23.783    Doors. 

*••*.* 

(b)  Passenger  doors  must  not  be 
located  with  respect  to  any  propeller 
disk  or  any  other  potential  hazard  so  as 
to  endanger  persons  using  that  door. 

***** 

(g)  If  lavatory  doors  are  installed,  they 
must  be  designed  to  preclude  an 
occupant  from  becoming  trapped  inside 
the  lavatory.  If  a  locking  mechanism  is 
installed,  it  must  be  capable  of  being 
unlocked  from  outside  of  the  lavatory. 

13.  Seclion  23.785  is  amended  by 
adding  introductory  text  and  by  revising 
paragraph  (b)  to  read  as  follows: 


§  23.785    Seats,  berths,  litters,  safety  t>elts 
and  shoulder  harnesses. 

There  must  be  a  seat  or  berth  for  each 
occupant  that  meets  the  following: 

•        *        *        •        * 

(b)  Each  forward-facing  or  aft-facing 
seat/restraint  system  in  normal,  utility, 
or  acrobatic  category  airplanes  must 
consist  of  a  seat,  a  safety  belt,  and  a 
shoulder  harness,  with  a  metal-to-metal 
latching  device  as  required  by  §  23.1413, 
that  are  designed  to  provide  the 
occupant  protection  provisions  required 
in  §  23.562.  Other  seat  orientations  must 
pro\ide  the  same  level  of  occupant 
protection  as  a  forward-facing  or  aft- 
facing  seat  with  a  safety  belt  and  a 
shoulder  harness,  and  must  provide  the 
protection  provisions  of  §  23.562. 
***** 

14.  Section  23.787  is  revised  to  read 
as  follows: 

§  23.787    Baggage  and  cargo 
compartments. 

(a)  Each  baggage  and  cargo 
compartment  must: 

(1)  Be  designed  for  its  placarded 
maximum  weight  of  contents  and  for  the 
critical  load  distributions  at  the 
appropriate  maximum  load  factors 
corresponding  to  the  flight  and  ground 
load  conditions  of  this  part. 

(2)  Have  means  to  prevent  the 
contents  of  any  compartment  from 
becoming  a  hazard  by  shifting,  and  to 
protect  any  controls,  wiring,  lines, 
equipment  or  accessories  whose  damage 
or  failure  would  affect  safe  operations. 

(3)  Have  a  means  to  protect  occupants 
from  injury  by  the  contents  of  any 
compartment,  located  aft  of  the 
occupants  and  separated  by  structure, 
when  the  ultimate  forward  inertial  load 
factor  is  9g  and  assuming  the  maximum 
allowed  baggage  or  cargo  weight  for  the 
compartment. 

(b)  Designs  that  provide  for  baggage  or 
cargo  to  be  carried  in  the  same 
compartment  as  passengers  must  have  a 
means  to  protect  the  occupants  from 
injury  when  the  baggage  or  cargo  is 
subjected  to  the  inertial  loads  resulting 
from  the  ultimate  static  load  factors  of 

§  23.561(b)(3),  assuming  the  maximum 
allowed  baggage  or  cargo  weight  for  the 
compartment. 

(c)  For  airpla.nes  that  are  used  only  for 
the  carriage  of  cargo,  the  flightcrew 
emergency  exits  must  meet  the 
requirements  of  §  23.807  under  any 
cargo  loading  conditions. 

15.  A  new  §  23.791  is  added  to  read 
as  follows: 

§  23.791    Passenger  information  signs. 

For  those  airplanes  in  which  the 
flightcrew  members  cannot  observe  the 
other  occupants'  seats  or  where  the 


flightcrew  members*  compartment  is 
separated  from  the  passenger 
compartment,  there  must  be  at  least  one 
illuminated  sign  (using  either  letters  or 
symbols)  notifying  all  passengers  when 
seat  belts  should  be  fastened.  Signs  that 
notify  when  seat  belts  should  be 
fastened  must: 

(a)  When  illuminated,  be  legible  to 
each  person  seated  in  the  passenger 
compartment  under  all  probable  lighting 
conditions;  and 

(b)  Be  installed  so  that  a  flightcrew 
member  can.  when  seated  at  the 
flightcrew  member's  station,  turn  the 
illumination  on  and  off. 

16.  Section  23.807  is  amended  by 
revising  paragraphs  (b)  introductory  text 
and  (b)(5)  and  by  adding  new 
paragraphs  (a)(4)  and  (b)(6)  to  read  as 
follows: 

§  23.807    Emergency  exits. 

(a)  *   *   * 

(4)  Emergency  exits  must  not  be 
located  with  respect  to  any  propeller 
disk  or  any  other  potential  hazard  so  as 
to  endanger  persons  using  that  exit. 

(b)  Type  and  operation.  Emergency 
exits  must  be  movable  windows,  panels, 
canopies,  or  external  doors,  op>enabIe 
from  both  inside  and  outside  the 
airplane,  that  provide  a  clear  and 
unobstructed  opening  large  enough  to 
admit  a  19-by-26-inch  ellipse.  Auxiliary 
locking  devices  used  to  secure  the 
airplane  must  be  designed  to  be 
overridden  by  the  normal  internal 
opening  means.  The  inside  handles  of 
emergency  exits  that  open  outward  must 
be  adequately  protected  against 
inadvertent  operation.  In  addition,  each 
emergency  exit  must — 
***** 

(5)  In  the  case  of  acrobatic  category- 
airplanes,  allow  each  occupant  to 
abandon  the  airplane  at  any  speed 
between  Vsoand  Vd;  and 

(6)  In  the  case  of  utility  category 
airplanes  certificated  for  spinning,  allow 
each  occupant  to  abandon  the  airplane 
at  the  highest  speed  likely  to  be 
achieved  in  the  maneuver  for  which  the 
airplane  is  certificated. 
***** 

§23.841    [Amended] 

17.  Section  23.841  is  amended  in 
paragraph  (a)  by  removing  the  numl)er 
"31.000"  and  replacing  it  with 
"25,000". 

18.  Section  23.853  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  23.853    Passenger  and  crew 
compartment  interiors. 
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Electrical  Bonding  aid  Lightning 
Protection 


§23.867    Electrical  beading 
against  lightning  and 
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end  of  the  paragraph  and  by  adding  new 
paragraphs  (f)  and  (g)  to  read  as  follows: 

§23.1303    Flight  and  navigation 
Instruments. 

The  following  are  the  minimum 
required  flight  and  navigation 
instruments: 

*        «        *        *        * 

(0  When  an  attitude  display  is 
installed,  the  instrument  design  must 
not  provide  any  means,  accessible  to  the 
flightcrew,  of  adjusting  the  relative 
positions  of  the  attitude  reference 
symbol  and  the  horizon  line  beyond  that 
necessary  for  parallax  correction. 

(g)  In  addition,  for  commuter  category 
air  planes: 

(1)  If  airspeed  limitations  vary  with 
altitude,  the  airspeed  indicator  must 
have  a  maximum  allowable  airspeed 
indicator  showing  the  variation  of  Vmo 
with  altitude. 

(2)  The  altimeter  must  be  a  sensitive 
type. 

(3)  Having  a  passenger  seating 
configuration  of  10  or  more,  excluding 
the  pilot's  seats  and  that  are  approved 
for  IFR  operations,  a  third  attitude 
instrument  must  be  provided  that: 

-  (i)  Is  powered  from  a  source 
independent  of  the  electrical  generating 
system; 

(ii)  Continues  reliable  operation  for  a 
minimum  of  30  minutes  after  total 
failure  of  the  electrical  generating 
system; 

(iii)  Operates  independently  of  any 
other  attitude  indicating  system; 

(iv)  Is  operative  without  selection 
after  total  failure  of  the  electrical 
generating  system; 

(v)  Is  located  on  the  instrument  panel 
in  a  position  acceptable  to  the 
Administrator  that  will  make  it  plainly 
visible  to  and  usable  by  any  pilot  at  the 
pilot's  station;  and 

(vi)  Is  appropriately  lighted  during  all 
phases  of  operation. 

§23.1307    [Amended] 

22.  Section  23.1307  is  amended  by 
removing  paragraphs  (a)  and  (b);  and  by 
removing  the  designation  from 
paragraph  (c). 

23.  Section  23.1309  is  amended  by 
adding  a  new  paragraph  (a)(4)  to  read  as 
follows: 

§23.1309    Equipment,  systems,  and 
installations. 

(a)  *   *   * 

(4)  In  a  commuter  category  airplane, 
must  be  designed  to  safeguard  against 
hazards  to  the  airplane  in  the  event  of 
their  malfunction  or  failure. 
***** 

24.  Section  23.1311  is  revised  to  read 
as  follows: 


§23.1311    Electronic  display  instrument 
systems. 

(a)  Electronic  display  indicators, 
including  those  with  features  that  make 
isolation  and  independence  between 
powerplant  instrument  systems 
impractical,  must: 

(1)  Meet  the  arrangement  and 
visibility  requirements  of  §  23.1321. 

(2)  Be  easily  legible  under  all  lighting 
conditions  encountered  in  the  cockpit, 
including  direct  sunlight,  considering 
the  expected  electronic  display 
brightness  level  at  the  end  of  an 
electronic  display  indicator's  useful  lif«. 
Specific  limitations  on  display  system 
useful  life  must  be  contained  in  the 
Instructions  for  Continued 
Airworthiness  required  by  §  23.1529. 

(3)  Not  inhibit  the  primary  display  of 
attitude,  airspeed,  altitude,  or 
powerplant  parameters  needed  by  any 
pilot  to  set  power  within  established 
limitations,  in  any  normal  mode  of 
operation. 

(4)  Not  inhibit  the  primary  display  of 
engine  parameters  needed  by  any  pilot 
to  properly  set  or  monitor  powerplant 
limitations  during  the  engine  starting 
mode  of  operation. 

(5)  Have  an  independent  magnetic 
direction  indicator  and  either  an 
independent  secondary  mechanical 
altimeter,  airspeed  indicator,  and 
attitude  instrument  or  individual 
electronic  display  indicators  for  the 
altimeter,  airspeed,  and  attitude 
indicator  that  are  independent  from  the 
airplane's  primary  electrical  power 
system.  These  secondary  instruments 
may  be  installed  in  panel  positions  thai 
are  displaced  from  the  primary 
positions  specified  by  §  23.1321(d),  but 
must  be  located  where  they  meet  the 
pilots'  visibility  requirements  of 

§  23.1321(a). 

(6)  Incorporate  sensory  cues  for  the 
pilot  that  are  equivalent  to  those  in  the 
instrument  being  replaced  by  the 
electronic  display  indicators. 

(7)  Incorporate  visual  displays  of 
instrument  markings,  required  by 

§§  23.1541  through  23.1553,  or  visual 
displays  that  alert  the  pilot  to  abnormal 
operational  values  or  approaches  to 
established  limitation  values,  for  each 
parameter  required  to  be  displayed  by 
this  part. 

(b)  The  electronic  display  indicators, 
including  their  systems  and 
installations,  and  considering  other 
airplane  systems,  must  be  designed  so 
that  one  display  of  information  essential 
for  continued  safe  flight  and  landing 
will  remain  available  to  the  crew, 
without  need  for  immediate  action  by 
any  pilot  for  continued  safe  operation, 
after  any  single  failure  or  probable 
combination  of  failures. 


(c)  As  used  in  this  section, 
"instrument"  includes  devices  lliat  are 
physically  contained  in  one  unit,  and 
devices  that  are  composed  of  two  or 
more  physically  separate  units  or 
components  connected  togetljer  (such  as 
a  remote  indicating  gyroscopic  direction 
,  indicator  that  includes  a  magnetic 
sensing  element,  a  gyroscopic  unit,  an 
amplifier,  and  an  indicator  connected 
together).  As  used  in  this  section, 
"primary"  display  refers  to  the  display 
of  a  parameter  that  is  located  in  the 
instrument  panel  such  that  the  pilot 
looks  at  it  first  when  wanting  to  view 
that  parameter. 

§23.1321    [Amended] 

25.  Section  23.1321  is  amended  by 
removing  the  words  "certificated  for 
night  under  Instrument  flight  rules  or  of 
more  than  6,000  pounds  maximum 
weight"  from  paragraph  (d)  introductory 
test. 

26.  Section  23.1323  is  amended  by 
redesignating  paragraph  (c)  as  (e);  by 
removing  paragraph  (d);  by 
redesignating  paragraph  (e)  as  new 
paragraph  (d);  by  removing  the  words 
"in  flight  and"  from  the  first  sentence  of 
redesignated  paragraph  (e);  and  by 
adding  new  paragraphs  (c)  and  (f)  to 
read  as  follows: 

§23.1323    Airspeed  Indicating  system. 

***** 

(c)  The  design  and  installation  of  each 
airspeed  indicating  system  must  provide 
positive  drainage  of  moisture  from  the 
pilot  static  plumbing. 

*        *        *        *        •      . 

(f)  For  commuter  category  airplanes, 
where  duplicate  airspeed  indicators  are 
required,  their  respective  pilot  tubes 
must  be  far  enough  apart  to  avoid 
damage  to  both  tubes  in  a  collision  with 
a  bird. 

§23.1325    [Amended] 

27.  Section  23.1325  is  amended  by 
inserting  the  words  "or  icing"  between 
the  words  "meteorological"  and 
"conditions"  in  paragraph  (g). 

28.  A  new  §  23.1326  is  added  to  read 
as  follows: 

§23.1326    Pitot  heat  indication  systems. 

If  a  flight  instrument  pitot  heating 
system  is  installed  to  meet  the 
requirements  specified  in  §  23.1323(d), 
an  indication  system  must  be  provided 
to  indicate  to  the  flight  crew  when  that 
pitot  heating  system  is  not  operating. 
The  indication  system  must  comply 
with  the  following  requirements: 

(a)  The  indication  provided  must 
incorporate  an  amber  light  that  is  in 
clear  view  of  a  flightcrew  member. 


(b)  The  indication  provided  must  be 
designed  to  alert  the  flight  crew  if  either 
of  the  following  conditions  exist: 

(1)  The  pilot  heating  system  is 
switched  "off. 

(2)  The  pitot  heating  system  is 
switched  "on"  and  any  pitot  tube 
heating  element  is  inoperative. 

§23.1329    [Amended] 

29.  Section  23.1329(b)  is  amended  by 
adding  the  parenthetical  phrase  "(both 
stick  controls,  if  the  airplane  can  be 
operated  from  either  pilot  seat)" 
between  the  words,  "or  on  the  stick 
control."  and  the  word  "such". 

30.  Section  23.1337  is  amended  by 
revising  the  section  heading,  by  revising 
the  introductory  text  of  paragraph  (b), 
by  redesignating  paragraphs  (b)(4)  and 
(b)(5)  as  paragraph  (b)(5)  and  (b)(6), 
respectively,  and  by  adding  a  new 
paragraph  (b)(4)  to  read  as  follows: 

§23.1337    Powerplant  instruments 
installation. 

*  •        •        •        • 

(b)  Fuel  quantity  indfcation.  There 
must  be  a  means  to  indicate  to  the 
flightcrew  members  the  quantity  of 
usable  fuel  in  each  tank  during  flight. 
An  indicator  calibrated  in  appropriate 
units  and  clearly  marked  to  indicate 
those  units  must  be  used.  In  addition: 

*  «        *        *        » 

(4)  There  must  be  a  means  to  indicate 
the  amount  of  usable  fuel  in  each  tank 
when  the  airplane  is  on  the  ground 
(such  as  by  a  stick  gauge); 

*  *        •        *        * 

31.  Section  23.1351  is  amended  by 
removing  paragraph  (b)(4).  by 
redesignating  paragraphs  (b)(5)  as  {b)(4). 
by  adding  a  sentence  to  the  end  of 
paragraph  (f)  that  reads,  "The  external 
power  connection  must  be  located  so 
that  its  use  will  not  result  in  a  hazard 

to  the  airplane  or  ground  personnel", 
and  by  revisiting  paragraphs  (b)(2). 
(b)(3).  and  (c)(3)  to  read  as  follows: 

§23.1351    General. 

*  •        »        *        * 

(b)  *  *  • 

(2)  Electric  power  source  must 
function  properly  when  connected  in 
combination  or  independently. 

(3)  No  failure  or  malfunction  of  any 
electric  power  source  may  impair  the 
ability  of  any  remaining  source  to 
supply  load  circuits  essential  for  safe 
operation. 

*  •        •        •        • 

(c)  •  *  * 

(3)  Automatic  means  must  be 
provided  to  prevent  either  damage  tu 
any  generator/alternator  or  adverse 
effects  on  the  airplane  electrical  system 
due  to  reverse  current.  A  means  must 


also  be  provided  to  disconnect  each 
generator/alternator  from  the  battery 
and  other  generators/alternators. 

-**«•« 

32.  Section  23.1353  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§23.1353    Storage  battery  design  and 

installation. 

•        «        •        •        • 

(h)  In  the  event  of  a  complete  loss  of 
the  primary  electrical  power  generating 
system,  the  battery-  must  be  capable  of 
providing  at  least  30  minutes  of 
electrical  power  to  those  loads  that  are 
essential  to  continue  safe  flight  and 
landing.  The  30  minute  time  period 
includes  the  time  needed  for  the  pilots 
to  recognize  the  loss  of  generated  power 
and  take  appropriate  load  shedding 
action. 

33.  A  new  §  23.1359  is  added  to  read 
as  follows: 

§  23.1359    Electrical  system  fire  protection. 

(a)  Each  component  of  the  electrical 
system  must  meet  the  applicable  fire 
protection  requirement  of  §§  23.863  and 
23.1182. 

(b)  Electrical  cables,  terminals,  and 
equipment  in  designated  fire  zones  that 
are  used  during  emergency  procedures 
must  be  fire-resistant. 

(c)  Insulation  on  electrical  wire  and 
electrical  cable  must  be  self- 
extinguishing  when  tested  at  an  angle  of 
60  degrees  in  accordance  with  the 
applicable  portions  of  Appendix  F  of 
this  part,  or  other  approved  equivalent 
methods.  The  average  bum  length  must 
not  exceed  3  inches  (76  mm)  and  the 
average  flame  time  after  removal  of  the 
flame  source  must  not  exceed  30 
seconds.  Drippings  from  the  test 
specimen  must  not  continue  to  flame  for 
more  than  an  average  of  3  seconds  after 
falling. 

§23.1361    [Amended] 

34.  Section  23.1361(c)  is  amended  by 
removing  the  last  two  words  "in  flight". 

35.  Section  23.1365  is  amended  by 
rensing  paragraph  (b)  and  by  adding 
new  paragraphs  (d),  (e).  and  (f)  to  read 
as  follows: 

§  23.1365    Electrical  cables  and  equipment 

***** 

(b)  Any  equipment  that  is  associated 
with  any  electrical  cable  installation 
and  that  would  overheat  in  the  event  of 
circuit  overload  or  fault  must  be  flame 
resistant.  The  equipment  and  the 
electrical  cables  must  not  emit 
dangerous  quantities  of  toxic  fumes. 
•        *        •        •        • 

(d)  Means  of  identification  must  be 
provided  for  electrical  cables,  terminals, 
and  connectors. 
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(c)  For  those  airpl 
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is  amended  by 
lo  read  as  follows: 


§23.1435    Hydraulic  systems. 

***** 

(c)  Accumulators.  A  hydraulic 
accumulator  or  reservoir  may  be 
installed  on  the  engine  side  of  any 
firewall  if — 

(1)  It  is  an  integral  part  of  an  engine 
or  propeller  system,  or 

(2)  The  reservoir  is  non  pressurized 
and  the  total  capacity  of  all  such 
nonpressurized  reservoirs  is  one  quart 
or  less. 

40.  Section  23.1447  is  amended  by 
revising  paragraphs  (d)  and  (e)  and  by 
adding  a  new  paragraph  (a)(4)  to  read  as 
follows: 

§  23.1 447    Equipment  standards  tor  oxygen 
dispensing  units. 

***** 

(a)*  *  * 

(4)  If  radio  equipment  is  installed,  the 
flightcrew  oxygen  dispensing  units  must 
be  designed  to  allow  the  use  of  that 
equipment  and  to  allow  communication 
with  any  other  required  crew  member 
while  at  their  assigned  duty  station. 
***** 

(d)  For  a  pressurized  airplane 
designed  to  operate  at  flight  altitudes 
above  25,000  feet  (MSL),  the  dispensing 
units  must  meet  the  following: 

(1)  The  dispensing  units  for 
passengers  must  be  connected  to  an 
oxygen  supply  terminal  and  be 
immediately  available  to  each  occupant 
wherever  seated. 

(2)  The  dispensing  units  for 
crewmembers  must  be  automatically 
presented  to  each  crewmember  before 
the  cabin  pressure  altitude  exceeds 
15,000  feet,  or  the  units  must  be  of  the 
quick-donning  type,  connected  to  an 
oxygen  supply  terminal  that  is 
immediately  available  to  crewmembers 
at  their  station. 

(e)  If  certification  for  operation  above 
30,000  feet  is  requested,  the  dispensing 
units  for  passengers  must  be 
automatically  presented  to  each 
occupant  before  the  cabin  pressure 
altitude  exceeds  15,000  feet. 

*        •        •        *        * 

41.  A  new  §  23.1451  is  added  to  read 
as  follows: 

§  23.1451    Fire  protection  for  oxygen 
equipment 

Oxygen  equipment  and  lines  must: 

(a)  Not  be  installed  in  any  designated 
fire  zones. 

(b)  Be  protected  from  heat  that  may  be 
generated  in,  or  escape  from,  any 
designated  fire  zone. 

(c)  Be  installed  so  that  escaping 
oxygen  cannot  come  in  contact  with  and 
cause  ignition  of  grease,  fluid,  or  vapor 
accumulations  that  are  present  in 
normal  operation  or  that  may  result 


from  the  failure  or  malfunction  of  any 
other  system. 

42.  A  new  §  23.1453  is  added  to  read 
as  follows: 

§  23.1453    Protection  of  oxygen  equipment 
from  rupture. 

(a)  Each  element  of  the  oxygen  system 
must  have  sufficient  strength  to 
withstand  the  maximum  pressure  and 
temperature,  in  combination  with  any 
externally  applied  loads  arising  from 
consideration  of  limit  structural  loads, 
that  may  be  acting  on  that  part  of  the 
system. 

(b)  High  pressure  oxygen  sources  and 
the  lines  between  the  source  and  the 
shutoff  means  must  be: 

(1)  Protected  from  unsafe 
temperatures;  and 

(2)  Located  where  the  probability  and 
hazard  of  rupture  in  a  crash  landing  are 
minimized. 

43.  Section  23.1461  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§23.1461    Equipment  containing  high 
energy  rotors. 

(a)  Equipment,,  such  as  Auxihary 
Power  Units  (APU)  and  constant  speed 
drive  units,  containing  high  energy 
rotors  must  meet  paragraphs  (h),  (c),  or 
(d)  of  this  section. 

*  *        *        *        • 

44.  Appendix  F  to  part  23  is  amended 
by  revising  the  introductory  paragraph, 
by  amending  paragraph  (c)  to  change  the 
reference  from  paragraph  (e)  to 
paragraph  (g),  by  amending  paragraph 
(d)  to  change  the  reference  from 
paragraph  (f)  to  paragraph  (h),  by 
redesignating  current  paragraph  (f)  as 
paragraph  (h),  and  by  revising  paragraph 
(b)  and  adding  new  paragraphs  (f)  and 
(g)  to  read  as  follows: 

Appendix  F  to  Part  23 — Test  Procedure 

An  acceptable  test  procedure  for  self- 
extinguishing  materials  for  showing 
compliance  with  §§  23.853,  23.855  and 
23.1359. 

*  *        .  *         *^        * 

(b)  Specimen  configuration.  Except  as 
provided  for  materials  used  in  electrical 
wire  and  cable  insulation  and  in  small 
parts,  materials  must  be  tested  either  as 
a  section  cut  from  a  fabricated  part  as 
installed  in  the  airplane  or  as  a 
specimen  simulating  a  cut  section,  such  • 
as:  a  specimen  cut  from  a  flat  sheet  of 
the  material  or  a  model  of  the  fabricated 
part.  The  specimen  may  be  cut  from  any 
location  in  a  fabricated  part;  however, 
fabricated  units,  such  as  sandwich 
panels,  may  not  be  separated  for  a  test. 
The  specimen  thickness  must  be  no 
thicker  than  the  minimum  thickness  to 
be  qualified  for  use  in  the  airplane, 
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except  that:  (1)  Thick  foam  parts,  such 
as  seat  cushions,  must  be  tested  in  Vj- 
inch  thickness;  (2)  when  showing 
compliance  with  §  23.853(d)(3)(v)  for 
materials  used  in  small  parts  that  must 
be  tested,  the  materials  must  be  tested 
in  no  more  than  Va-inch  thickness;  (3) 
when  showing  compliance  with 
§  23.1359(c)  for  materials  used  in 
electrical  wire  and  cable  insulation,  the 
wire  and  cable  specimens  must  be  the 
same  size  as  used  in  the  airplane.  In  the 
case  of  fabrics,  both  the  warp  and  fill 
direction  of  the  weave  must  be  tested  to 
determine  the  most  critical  flammability 
conditions.  When  performing  the  tests 
prescribed  in  paragraphs  (d)  and  (e)  of 
this  appendix,  the  specimen  must  be 
mounted  in  a  metal  frame  so  that  (1)  in 
the  vertical  tests  of  paragraph  (d)  of  this 
appendix,  the  two  long  edges  and  the 
upper  edge  are  held  securely;  (2)  in  the 
horizontal  test  of  paragraph  (e)  of  this 
appendix,  the  two  long  edges  and  the 
edge  away  from  the  flame  are  held 
securely;  (3)  the  exposed  area  of  the 
specimen  is  at  least  2  inches  wide  and 
12  inches  long,  unless  the  actual  size 
used  in  the  airplane  is  smaller;  and  (4) 
the  edge  to  which  the  burner  flame  is 
applied  must  not  consist  of  the  finished 
or  protected  edge  of  the  specimen  but 
must  be  representative  of  the  actual 
cross  section  of  the  material  or  part 
installed  in  the  airplane.  When 
performing  the  test  prescribed  in 
paragraph  (f)  of  this  appendix,  the 
specimen  must  be  mounted  in  a  metal 
frame  so  that  all  four  edges  are  held 
securely  and  the  exposed  area  of  the 
specimen  is  at  least  8  inches  by  8 
inches. 
•        •        *        *        * 

(0  Forty- five  degree  test.  A  minimum 
of  three  specimens  must  be  tested  and 
the  results  averaged.  The  specimens 
must  be  supported  at  an  angle  of  45 
degrees  to  a  horizontal  surface.  The 
exposed  surface  when  installed  in  the 
aircraft  must  be  face  down  for  the  test. 
The  specimens  must  be  exposed  to  a 
Bunsen  or  Tirrill  burner  with  a  nominal 
%-inch  I.D.  tube  adjusted  to  give  a  flame 
of  IVv  inches  in  height.  The  minimum 
flame  temperature  measured  by  a 
calibrated  thermocouple  pvTometer  in 
the  center  of  the  flame  must  be  1550  "F. 
Suitable  precautions  must  be  taken  to 
avoid  drafts.  The  flame  must  be  applied 
for  30  seconds  with  one-third  contacting 
the  material  at  the  center  of  the 
specimen  and  then  removed.  Flame 
time,  glow  lime,  and  whether  the  flame 
penetrates  (passes  through)  the 
specimen  must  be  recorded. 

(g)  Sixty-degree  test.  A  minimum  of 
.  three  specimens  of  each  wire 
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specification  (make  and  size)  must  be 
tested.  The  specimen  of  wire  or  cable 
(including  insulation)  must  be  placed  at 
an  angle  of  60  degrees  with  the 
horizontal  in  the  cabinet  specified  in 
paragraph  (c)  of  this  appendix,  with  the 
cabinet  door  open  during  the  test  or 
placed  within  a  chamber  approximately 
2  feet  high  x  1  foot  x  1  foot,  open  at  the 
top  and  at  one  vertical  side  (front),  that 
allows  sufficient  flow  of  air  for  complete 
combustion  but  is  free  from  drafts.  The 
specimen  must  be  parallel  to  and 
approximately  6  inches  from  the  front  of 
the  chamber.  The  lower  end  of  the 
specimen  must  be  held  rigidly  clamped. 
The  upper  end  of  the  specimen  must 
pass  over  a  pulley  or  rod  and  must  have 
an  appropriate  weight  attached  to  it  so 
that  the  specimen  is  held  tautly 
throughout  the  flammability  test.  The 
test  specimen  span  between  lower 
clamp  and  upper  pulley  or  rod  must  be 
24  inches  and  must  be  marked  8  inches 
from  the  lower  end  to  indicate  the 
central  point  for  flame  application.  A 
flame  fix)m  a  Bunsen  or  Tirrill  burner 
must  be  applied  for  30  seconds  at  the 
test  mark.  The  burner  must  be  mounted 
underneath  the  test  mark  on  the 
specimen,  perpendicular  to  the 
specimen  and  at  an  angle  of  30  degrees 
to  the  vertical  plane  of  the  specimen. 
The  burner  must  have  a  nominal  bore  of 
three-eighths  inch,  and  must  be  adjusted 
to  provide  a  three-inch-high  flame  with 
an  inner  cone  approximately  one-third 
:.of  the  flame  height.  The  minimum 
temperature  of  the  hottest  portion  of  the 
■flame,  as  measured  with  a  calibrated 
thermocouple  pjTometer,  may  not  be 
less  than  1.750  "F.  The  burner  must  be 
positioned  so  that  the  hottest  portion  of 
the  flame  is  applied  to  the  test  mark  on 
the  wire.  Flame  time,  bum  length,  and 
flaming  time  of  drippings,  if  any,  must 
be  recorded.  The  bum  length 
determined  in  accordance  with 
paragraph  (h)  of  this  appendix  must  be 
measured  to  the  nearest  one-tenth  inch. 
Breaking  of  the  wire  specimen  is  not 
considered  a  failure. 


PART  91-GENERAL  OPERATING  AND 
FLIGHT  RULES 

45.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303,  1344. 
1348.  1352  through  1355.  1401,  1421  through 
1431. 1471. 1472, 1502, 1510, 1522,  and  2121 
through  2125;  Articles  12.  29,  21,  and  32(a) 
of  the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et 
seq.:  E.O.  11514;  49  U.S.C.  106(g). 


46.  Section  91.205  is  amended  by 
redesignating  paragraphs  (b)(ll)  through 
(b)(16)  as  paragraphs  (b)(12)  through 
(b)(17),  respectively,  and  by  adding  a 
new  paragraph  (b)(ll)  to  read  as 
follows: 

§  91 .205    Powered  civil  aircraft  with 
standard  category  U.S.  airworthiness 
certificates:  Instnjment  and  equipment 
requirements. 

*.        «         *  ,       *         *        • 

(b)*   *   • 

(11)  For  small  civil  airplanes 
certificated  after  (INSERT  DATE  OF 
THIS  AMENDMENT],  in  accordance 
with  part  23,  as  amended  by 
amendment  23-[INSERT  AMENDMENT 
NUMBER],  an  approved  aviation  red  or 
aviation  white  anticollision  light 
system.  In  the  event  of  failure  of  any 
light  of  the  anticollision  light  system, 
operation  of  the  aircraft  may  continue  to 
a  location  where  repairs  or  replacement 
can  be  made. 


47.  Section  91.209  is  revised  to  read  as 
follows: 

§91.209    Aircraft  lights. 

No  person  may: 

ia)  During  the  period  from  sunset  to 
sunrise  (or.  in  Alaska,  during  the  period 
a  prominent  unlighted  object  cannot  be 
seen  from  a  distance  of  3  statute  miles 
or  the  sun  is  more  than  6  degrees  below 
the  horizon) — 

(1)  Operate  an  aircraft  unless  it  has 
lighted  position  lights; 

(2)  Park  or  move  an  aircraft  in,  or  in 
dangerous  proximity  to,  a  night  flight 
operations  area  of  an  airport  unless  the 
aircraft — 

(i)  Is  clearly  illuminated; 
(ii)  Has  lighted  position  lights;  or 
(iii)  Is  in  an  area  that  is  marked  bv 
obstruction  lights; 

(3)  Anchor  an  aircraft  unless  the 
aircraft — 

(i)  Has  lighted  anchor  lights;  or 
(ii)  Is  in  an  area  where  anchor  lights 
are  not  required  on  vessels;  or 
(b)  Operate  an  aircraft  that  is 
equipped  with  an  anticollision  light 
system,  unless  it  has  lighted 
anticollision  lights.  However,  the 
anticollision  lights  need  not  be  lighted 
when  the  pilot-in-command  determines 
that,  because  of  operating  conditions,  it 
would  be  in  the  interest  of  safety  to  turn 
the  lights  off. 

Issued  in  Washington  DC  on  July  14, 1994 
Thomas  £.  McSweeny, 
Director.  Aircraft  Certification  Service. 
[FR  Doc.  94-17798  Filed  7-21-94:  8:45  ami 
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AGENCY:  Department 
ACTION:  Notice  of  Meeting 


of  the  Interior. 


Tisk 


SUMMARY:  Pursuant  t 
the  Office  of  the  Assi^ant 
Indian  Affairs  is  ann 
forthcoming  meeting 
BIA/DOI  Advisory 
Bureau  of  Indian  Aff4irs 
(Task  Force). 
DATES:  August  16-18 
5:30  p.ir.:  the  Inn  of 
Mescalero,  New  Mexico 
5141.  The  meeting  of 
open  to  the  public. 


Pub.  L.  101-512, 
Secretan," — 
( luncing  the 
of  the  Joint  Tribal/ 
Force  on 
Reorganization 


1994,9:00  a.m.  to 
he  Mountain  Gods, 

(505) 257- 
the  Task  Force  is 
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FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Adams,  Designated  Federal  Officer, 
Office  of  the  Assistant  Secretary — 
Indian  Affairs;  MS  320  SIB;  1849  C 
Street  NW.;  Washington,  DC.  20240; 
Telephone  number  (202)  208-2631. 
SUPPLEMENTARY  INFORMATION:  The  Joint 
Tribal/BIA/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
will  decide  on  recommendations  for  its 
final  report  to  the  Secretary  of  the 
Interior  and  the  Appropriations 
Committees  of  the  Congress.  The  Task 
Force  will  reconcile  differences  among 
the  structural  and  management  systems 
recommendations  submitted  by  its 
various  work  groups  to  arrive  at 
consensus  decisions  on  formal 
recommendations  from  the  complete 
Task  Force  on  organizational  and 


management  system  changes  for  the 
Bureau  of  Indian  Affairs.  Proposals  for 
restructuring  the  Bureau  of  Indian 
Affairs  area  offices  will  be  presented  by 
the  Area  Directors  and  Task  Force 
members  from  each  area  and  the 
Department  of  the  Interior's 
streamlining  plan  for  the  Bureau  of 
Indian  Affairs  will  be  discussed.  Public 
attendance  and  participation  in  this 
meeting  are  encouraged,  and  time  for 
public  comments  has  been  scheduled. 

Dated:  July  18,  1994. 
Faith  Roessel, 

Acting  Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  94-17930  Filed  7-21-94;  8:45  am] 
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Presidential  Documents 


Presidential  Oetermination  No.  94-32  ol  July  12.  1994 
Presidential  Determination  on  RFE/RL  Relocation 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  308(k)  of  the  United 
States  International  Broadcasting  Act  of  1994  (Public  Law  103-236)  (the 
■'Act"),  I  hereby  certify  that  significant  national  interest  requires  a  relocation 
of  the  operations  of  RFE/RL,  Incorporated  from  Munich,  Germany,  to  Prague. 
Czech  Republic,  before  the  confirmation  of  a  new  Board  of  Broadcasting 
Governors  can  be  completed. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  appro- 
priate committeefS  of  the  Congress  (as  defined  in  section  314  of  the  Act) 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


OOXUX^u^^A  OtUlOdt^O^/N 


(FR  Doc.  94-18130 
Filed  7-21-94:  12:16  pm! 
Billing  code  471ft-l&-M 
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Administrative  Orders: 

Presidential  Determinations: 
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June  27,  1994 35211 

No.  94-30  Of 

June  30,  1994 ...35607 

No.  94-31  of 

July  1,  1994 35609 

No.  94-32  of 

July  12,  1994 37649 

No.  94-33  of 

July  14,  1994 37147 

No.  94-34  of  July  15, 

1994  (Superseded 

by  publication  of  July 

21) 37149 

No.  94-34  of  July  15, 

1994  (Supersedes 

publication  of  July 

20) 37397 

No.  94-36  of 

July  19,  1994 37153 

Memorandums: 

June  30,  1994 34341 

July  11,  1994 36017 

Notice: 

July  19,  1994 37151 

Proclamations: 
6641  (See  Proc. 

6704) 34329 

6704 34329 

6705 34343 

6706 36893 

6707 37395 

Executive  Orders: 
1 91 9  V2  (Revoked  in 

part  by  PLC 

7065) 35054 

12002  (See  EG 

12923) 34551 

12214  (See  EG 

12923)..: 34551 

12722  (Continued  by 

Notice  of  July  19) 37151 

12724  (Continued  by 

Notice  of  July  19) 37151 

12735  (See  EG 

12923) "....34551 

12755 (See  EG 

12923) 34551 

12851  (See  EG 

12923) 34551 

12901  (See  USTR 

notice  of  July  15) 36234 

12923 34551 

5  CFR 

179 35213,  35215 

532 36019,  36351 

772 36352 

2610 34755 


2634 34755 

2636 34755 

2641 34755 

Proposed  Rules: 

575 34393 

3201 35480 
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2 
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275 
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36019 

36020 

34553 

34553 

34553 

301 35611 

319 35564 

354 35612 

406 35613 

916 33897 

917 33897 

928 33898 

929 36021 

947 33900 

981 35222.  35847 

998 36353 

1205 33901 

1421 34345 

1427 37399 

1755 34353.34899 

Proposed  Rules: 

46 35487 

301 36996 

322 36373 

372 37442 

925 „ 36091 

944 36091 

989 36093 

1030 36094 

1036 33922 

1106 36095 

1710 36998 

8  CFR 

103 .33903 

212 35614 

245 .....33903 

245a 33903 

264 33903 

274a : 33903 

299 35978 

Proposed  Rules: 

204 36729 

214 35866 

9  CFR 

77 36691 

78 35615,36023 

92 34375,36024 

97 34756 

Ch.  Ill 34375 

Proposed  Rules: 

50 36374 

77 36374 
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317. 
381. 
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30 

40 
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70 
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74 

75 

150 

710 
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.3561  B, 


Proposed  Rules: 

Ch.  I 

1003 


11  CFR 

102 


12  CFR 

607 1..  37400 

61 1 37406 
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615 „ 37400 

618 37406 

620 _ 374C  D.  37406 

701 „ _  ...3604Q 

709 36040 

745 ...36040 

747 „ 36040 

790 ...36040 

791 „ 36040 

792 _ .36040 

793 ...36040 

794 1...36040 
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220 

230 

336 


13  CFR 
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123 3604  ! 

14  CFR 


21 

23 

39 34574.  3457f 
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3715  5 

71 34577,  3475{ 

34760, 35248. 360^, 

73 

91 


97 35248.  3525( 


1209 

1260 

Proposed  Rules: 

Ch.  I 

21 

23 

33 


39 34396,  345a<. 

35490. 36096, 3609( . 

36376. 36998. 371  a, 

3718), 
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...36026 

...36895 

...36896 

...36026 

36026 

35461 

.36026 

36026 

35618 

35618 

35618 

35178 


.36374  71 34192,  34585.  35492. 

.34396  35869, 36099, 361 00,  36730. 

.35639  ■  37187 

73 37188 

91 37620 

93 34192 

16  CFR 

2 34968 

4 34968 

305„..... 34014 

Proposed  Riries: 

Chapter  II 35657 

22 35661 

300 34780 

301 34780 

303 34780 

1117 33925 

•36374  1307 35058 

34767  1500 33928. 

33932 

.35785  17  CFR 

1 34376 

33 34376 

190 34376 

228 36258 

229 36258 

230 36258 

232 36262 

259 36258 

Proposed  Rules: 

1 37189 

3 37446 

228 36264 

229 36264 

230 36264 

232 36264 

239 36264 

240 34781 ,  36264 

249 36264 

250 36264 

259., 36264 

260 36264 

269 36264 

270 36264 

274 36264 

18  CFR 

284 35462 

Proposed  Rules: 

35 35274 

19  CFR 

174 34970 

Proposed  Rules: 

141 36102 

142 36102 

20  CFR 

416 33906 

Proposed  Rules: 

404 37000,  37002 

21  CFR 

5 35848,37419 

172 37419 

.3586^.  37442    173 36935 

34779    341 36051 

36191.  37620    343 37421 

.35272    510 33908 

35488,    520 33908,  35251 

36375.    522 37421 

37183,     558 35251 

37443     1220 35252 
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.34572 
.34572 
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34759, 
37156 
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.36623 
..36355 
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101 36379,37190 

102 36103 

203 36107 
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341 34781 
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864 37378 
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870 37378 

872 37378 

874 37378 

876- 37378 

878 37378 

880 37378 

882 37378 

886 37378 

888 37378 

890 37378 

892 37378 

22  CFR 

60 33909 

61 33909 

62 33909 

63 33909 

64 33909 

65 33909 

514 34760 

23  CFR 

420 37548 

511 37548 

655 33909 

658 36051 

Proposed  Rules: 

637 „ 35493 

24  CFR 

17 34578 

200 36692 

583 36886 

791 35253 

813 36662 

880 36616 

881 36616 

882 36616.36662 

883 36616 

884 36616 

885 36616 

886 „ 36616 

887 36662 

889 36616 

904 „ „ 36616 

905 36616 

906 36616 

960 36616 

982 36662 

3280 34294 

3500 ...37422 

Proposed  Rules: 

43 34300 

92 34300 

100 34902 

203 36846 

570 34300 

941 35834 

982 36846 

984 36846 

3500 -. 37360 

25  CFR 

Proposed  Rules: 

Ch.  1 36108 

164 35580 


165 _ 35580 

26  CFR 

1 34971,35030,35414. 

36256. 36356, 36360 

31 35414 

40 35414 

602 34971,  35030,  36356, 

36360 
Proposed  Rules: 
1 34398.  35066,  35418. 

361 14, 36394. 37450 

31 35418 

40 : 35418 

301 _ 37450 

27  CFR 

5 35623 

28  CFR 

551 34742 

571 35456 

29  CFR 

100 37157 

1910 33910.  34580.  36695 

1915 36695 

1917 .....36695 

1918 J. 36695 

1926 „ 36695 

1928 „ 36695 

2610 „ 36054 

2619 36055 

2622 36054 

2644 _ 36058 

2676 36055 

Proposed  Rules: 

Ch.  XXVI. 35067 

Ch.  XL 35067 

15 37540 

1915 34586 

30  CFR 

914 36059 

934 37423.37432 

938 _ 36937 

944 35255 

Proposed  Rules: 

75 35071 

Ch.  II 36108 

Ch.  IV ; 35108 

Ch.  VI 36108 

Ch.  Vtl 36108 

914 36114 

920 35289 

944 35871 

31  CFR 

51 35624 

52 35624 

550 35259 

32  CFR 

90 34382.  35463.  36367 

91 34382,  35463,  36367 

1 55 35464 

369 35261 

383 .V5r.....34382 

384 35262 

389 34382 

552 „....34581.  34761 

706 35033.35849 

Proposed  Rules: 

553 34782 

33  CFR 

1....^ , 36316 


4 34210 

26 36316 

117 36062 

130 34210 

131 34210 

1 32 3421 0 

137 34210 

138 34210 

160 36316 

161 36316 

1 62 3631 6 

164 36316 

165 36316 

334.....: 35850 

Proposed  Rules: 

80 37003 

82 37003 

84 37003 

87 37003 

88 37003 

90 37003 

165 35290,35661 

322 34783 

334 33939 

34  CFR 

74 34722 

77 34722 

641 :.34198 

668 34964,36368 

682 34964.35624 

685 34278 

690 34964 

Proposed  Rules: 

Ch.  VI 34398 

35  CFR 

Proposed  Rules: 

133 ;..36398 

135 36398 

36  CFR 

242 36063 

292 36866 

704 35034 

Proposed  Rules: 

Ch.  1 36108 

38  CFR 

3 34382,  35265.  35464, 

35851 
Proposed  Rules: 
14 ....37008 

39  CFR 

111 : 33911 

233 35851 

262 37159 

266 35625,37159 

Proposed  Rules: 

111 35873.37011,37190 

40  CFR 

9 33912.34070 

35 35852 

52 33914,  34383,  35035, 

35036, 35044, 3541 1 .  36700. 
37162 


55 36065 

61 36280 

80 35854.36944 

81 35044 

85: 33912.36969 

86 33912.36368 

112 34070 

141 34320 

142. 34320 

180 35627.35629 

185 35629 

186 35629 

271 35266 

300 .-. 35852 

372 „ 34386 

600 33912 

Proposed  Rules: 

Ch.  1 33940 

51 35292 

52 33941.  34399,  34401. 

35072.  35079, 35875,  35883. 

361 16.  36120. 36123.  36128. 

36408. 36731 .  37018, 37190 

60 36130 

63 36130 

81 35079.37190 

90 37454 

141 35891 

143 35891 

152 35662 

174 35662 

180 35663,37019 

185 33941,37537 

281 37455 

300 37200 

42  CFR 

51a 36703 

405 36069 

412.: 36707 

413 36707 

414 36069 

417 36072 

418 36707 

431 36072 

434 36072 

1003 36072 

Proposed  Rules: 

57 36733 

421 35664.36415 

440 36419 

1001 37202 

43  CFR 

12 36713 

Public  Land  Order: 

7055 34899 

7064 34582 

7065 35054 

7067 35859 

7068..... 35859 

7069 35267 

PropQsed  Rules: 

Ch.  1 36108 

Ch.  II 36108 

Subtitle  A 36108 

2800 35596 

2810 35596 

2880:..... 35596 


44  CFR 

64 36370 

322 36087 

362 35630 

Proposed  Rules: 

67 36421 

45  CFR 

5b 36717 

Proposed  Rules: 

606 37437 

610 37437 

611.. 37437 

612 37437 

613 37437 

614 37437 

615 35079 

630 37437 

640 37437 

641 37437 

650 37437 

671 37437 

672 37437 

689 37437 


46  CFR 

68 


.36088 


47  CFR 

Ch.  1 35631 

2 37439 

15 37439 

22 35054,37163 

24 37164,37566 

43 35632 

73 34391,  34766,  35055, 

35268,  36987 

74 35635 

80 35268 

87 35268 

Proposed  Rules: 

Chapter  1 35664 

61 33947 

64. 33947 

69 33947 

73 34404,  34405.  35081. 

35082,  35292,  35293, 35785. 

35893.  35894,  36735. 36736. 
37020, 37456 

74 35665 

97 36157 

48  CFR 

206 36088 

222 36088 

226 36088 

237 36088 

252 36088 

Proposed  Rules: 

Ch.  XIV 36108 

209 35895 

252 35895 

926 35294 

952 35294 

970 35294 


49  CFR 
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.36987 


172 35411,37537 

195 35465,36256 

392 34708 

393 34708,34712 

571 35636,  37164.  37167 

583 37294 

1056 34392 

Proposed  Rules: 

37 37208 

38 37208 

171 36488 

172 36488 

173 36488 

175 36488 

176 36488 

177 36488 

178 36488 

383 36338 

541 3508 

552 37021 

571  34405.  35298,  35300. 

35670, 35672 

50  CFR 

14 36719 

17 35860,  36988.  37439 

100 36063 

215 35471 

216 35864 

229 34899 

301 35474,  35475,  36719 

625 36720 

630 36090 

650.... 36720 

651 35056,36725 

658 34582 

672 35056,37180 

675 33920,  34392,  34583. 

35056,  35057,  35476,  35638, 
36727 

681 35270 

Proposed  Rules: 

Ch  1 36108 

Ch.  II 35674 

Ch.  IV 36108 

17 34784.  35089,  35303, 

35304. 35305,  35307,  35496, 

35584,  35674,  35896,  35900. 

36737 

20 35566 

32 36342.  36348,  37134 

222 35089 

227 36158,37213 

644 35308 

654 33947 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabitity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Ckxje  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sofd  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Bsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220, 221,  and  224 

[Regulations  G,  T,  U  and  X] 

Securities  Credit  Transactions;  list  of 
Marginable  OTC  Stoclts;  Ust  of 
Foreign  Margin  Stocits 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  an  addition  to  the  Foreign  Ust. 
EFFECTIVE  DATE:  August  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Telecomniimications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION:  Usted 
below  are  additions  to  and  deletions 
from  the  OTC  List.  This  supersedes  the 
last  OTC  List  which  was  effective  May 
9, 1994.  Additions  and  deletions  to  the 
OTC  List  were  last  published  on  May  5, 
1904  (59  FR  23124).  A  copy  of  the 


complete  OTC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet. the  criteria  in  Regulations  G, 
T  and  U  (12  CFR  Parts  207.  220  and  221, 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exehange-traded  securities.  The  OTC 
List  also  Includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  security)  under  a 
rule  approved  by  the  Securities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  vrill  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers,  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 
OTC  List. 

Also  listed  below  is  an  addition  to  the 
Board's  Foreign  List,  which  was  last 
published  on  May  5, 1994  (59  FR 
23124),  and  became  effective  May  9, 
1994.  There  are  no  deletions  from  the 
Foreign  List.  The  Foreign  List  includes 
those  foreign  securities  that  meet  the 
criteria  in  section  220.17  of  Regulation 
T  and  are  eligible  for  margin  treatment 
at  broker-dealers  on  the  sanip  basis  as 
domestic  margin  securities.  A  copy  of 
the  complete  Foreign  List  is  available 
from  the  Federal  Reserve  Banks. 

Public  Comment  and  Deferred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17  (a),  (b),  (c)  and  (d),  and  221.7  (a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
cormection  with  the  issuance  of  this 


amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in,  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements,  .Securities 

12  CFR  Part  220 

Banks,  Banking.  Brdcers,  Credit, 
Margin,  Marginrequirements, 
Investments.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit. 
Margin,  Margin  requirements,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  tho 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2(u) 
and  220.17  (Regulation  T),  and  12  CFR 
221.2{j)  and  221.7  (Regulation  U),  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTCl-ist  and 
an  addition  to  the  Foreign  List. 

Deletions  From  the  List  of  Marginable 
OTC  Stocks 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

AMPEX  CORPORATION 

Class  A,  $.01  par  common 
BIOGEN,  INC. 

Warrants  (expire  06-30-94) 
CAMBRIDGE  BIOTECH  CORPORATION 

$.01  par  common 
CAPX  CORPORATION 

Class  A,  warrants  (07-30-95) 
CHARIOT  ENTERTAINMENT.  INC 

No  par  common 
CHEMDESIGN  CORPORATION 
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Stocks  Removed  fo  • 
National  Securitiei 
Involved  in  an  Acq  lisition 

ADVANCED  INTEI  VENTIONAL 
SYSTEMS,  IN( ;. 
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$.01  par  conuno 
CHESTER  HOLDINGS 

$.001  parcomnKn 
COMMUNITY  BAl  ICSHARES 

$1.00  parcommin 
COMPTRONIX 

$.01  par  commoi 
subordinated 
EXCEL  TECHNOUpGY 

Class  A,  warrant 
FIBRONICS  INTEl^  NATIONAL 

$.05  par  common 
GEONEX  CORPOR  \TION 

$.01  par  commoi 
HEALTH  WATCH. 

$.01  par  commo 
(expire  10-31- 
warrants  (expi 
INNOVO  GROUP 

$.01  par  commoi 
INTERPHARM 

Ordinary-  Shares 
LIDAK  PHARMACEUTICALS 

Class  B,  warrant 
LUNN  INDUSTRIES 

$.01  parcommoj 
MEDICAL  IMAGir>fc  CENTERS  OF 
AMERICA. 

No  par  common 
MUTUAL  FEDERWL  SAVINGS  BANK 

$1.00  par  common 
NEW  ENGLAND 
ASSOCIATES 
PARTNERSHI 

Depositary  recei 
of  limited  parttership 
QUADREX  CORPC  RATION 

$.01  par  commoi 
REGAL  COMMUN  CATIONS 
CORPORATIO  M 

$.001  par  commc  n 
REGENT  BANCSH  \RES 
CORPORATION 

Series  A,  $.10 
preferred 
RELIABLE  LIFE 
COMPANY 

Class  A,  $1.00 
SANBORN,  INC. 

$.01  par  commoi 
SCIENCE  DYNAM  CS  CORPORATION 

$.01  par  commoi 
SHOPSMTTH.  INC 

No  par  common 
SYM-TEK  SYSTEMS 

No  par  common 
USA  CLASSIC,  INC : 

$.01  par  commoi 
WETTERAU  PROP  iRTIES 

$.01  par  commoi 
WILLL^lMS  INDUS  FRIES 

$.10  par  commoi 
XSIRIUS  INC 

$.01  par  commoi 


;  LIMITED 

;.  INC. 

COlU'ORATION 

.  6-3/4%  convertible 
4ebentures 
.INC. 
(expire  09-30-97) 
.INC. 


NC.  , 

Class  A,  warrants 
94).  Class  B. 
e 10-31-94) 
NC. 

LA  {ORATORIES  LTD. 
NIS  .001  par  value 
lUTICALS 
(expire  05-08-95) 
INC. 


INC. 


<  R  :alty 

;  LIMITED 

I 

ts  evidencing  units 
interest 


■  convertible 
INpUR.\NCE 
pc  r  common 


INC. 


INC. 
>,  INC. 


Listing  on  a 
Exchange  or  Being 


No  par  common 
ALLIED  CLINICAL  LABORATORIES. 
INC. 

$.01  par  common 
ALPINE  MEADOWS  OF  TAHOE.  INC. 

$.25  par  common 
BANKWORCESTER  CORPORATION 
(Massachusetts) 

$.10  par  common 
CARL  KARCHER  ENTERPRISES.  INC. 

No  par  common 
CENTEX  TELEMANAGEMENT.  INC. 

$.01  par  common 
CITIZENS.  INC. 

Class  A,  $1.00  par  common 
CMS/DATA  CORPORATION 

$.01  par  common 
COOKER  RESTAURANT 
CORPORATION 

No  par  common 
CRAGIN  FINANCIAL  CORPOR.\T10N 

$.01  par  common 
CURAFLEX  HEALTH  SERVICES.  INC. 

$.001  par  common 
DIGITAL  COMMUNICATIONS 

TECHNOLOGY  CORPORATION 

$.000025  par  common 
ELECTROMEDICS,  INC. 

$.05  par  common 
ENERGY  VENTURES.  INC. 

$1.00  par  common 
ENVIROFIL.  INC. 

$.001  par  common 
FARM  &  HOME  FINANCIAL  CORP. 

$.01  par  common 
FEDERAL  SAVINGS  BANK.  THE 
(Connecticut) 

$.01  par  common 
FIRST  EASTERN  CORPORATION 

$10.00  par  common 
FORTUNE  BANCORP.  INC.  (Florida) 

$.01  par  common.  Series  A.  8%  par 
convertible  preferred 
FRANKLIN  ELECTRONIC 
PUBLISHERS.  LNC. 

No  par  common 
GATEWAY  FINANCIAL 
CORPORATION 

$.01  par  common 
GENERAL  CABLE  CORPORATION 

$1 .00  par  common 
GLOBALINK.  INC. 

$.01  par  common 
GRAND  CASINOS.  INC. 

$.01  par  common 
GRAND  VALLEY  GAS  COMPANY 

$.0125  par  common 
GWC  CORPORATION 

$.01  par  common 
HEALTHINFUSION.  INC. 

$.01  par  common 
HOME  FEDERAL  BANCORP  OF 
MISSOURI  INC. 

$.01  par  common 
HOME  NUTRITIONAL  SERVICES.  INC. 

No  par  common 
HS  RESOURCES,  INC. 

$.001  par  common 
INDEPENDENCE  BANCORP,  INC. 
(Pennsylvania) 


$2.50  par  common 
INTERSPEC.  INC. 

$.001  par  common 
JOHNSTOWN  SAVINGS  BANK 
(Pennsylvania) 

$1.00  par  common 
KAYDON  CORPORATION 

$.10  par  common 
LAKE  SHORE  BANCORP,  INC.  (Illinois) 

No  par  common 
LGF  BANCORP,  INC.  (Illinois) 

$.01  par  common 
MARCUS  CORPORATION,  THE 

$1.00  par  common 
MARK  CONTROLS  CORPORATION 

$.01  par  common 
MEDISYS,  INC. 

$.01  par  common 
NEWORLD  BANCORP,  INC. 
(Massachusetts) 

$1.00  par  common 
OMNI  FILMS  INTERNATIONAL.  INC. 

$.01  par  common 
ON  THE  BORDER  CAFES.  INC. 

$.02  par  common 
PARK  NATIONAL  CORPORATION 

$4.00  par  common 
PENNSYLVANIA  ENTERPRISES,  INC. 

No  par  common 
PEOPLES  BANCORP  OF  WORCESTER, 
INC. 

$.10  par  common 
PEOPLES  WESTCHESTER  SAVINGS 
BANK  (New  York) 

$1.00  par  common 
PINPOINT  RETAIL  SOLUTIONS.  INC. 

No  par  common 
R.\DL\TION  SYSTEMS,  INC. 

$1.00  par  common 
REPUBLIC  PICTURES  CORPORATION 

$.01  par  common 
SECURITY  SAVINGS  BANK.  FSB 
(Michigan) 

SI. 00  par  common 
SOFTIMAGE  INC. 

No  par  common 
SOFTWARE  TOOLWORKS,  INC.,  THE 

$.01  par  common 
STAR  BANC  CORPORATION  (Ohio) 

$5.00  par  common 
STEPHEN  COMPANY,  THE 

$.01  par  common 
SUMMIT  HEALTH  LTD. 

.No  par  common 
TAKECARE,  INC. 

$.10  par  conmion 
TERMIFLEX  CORPORATION 

$.10  par  common 
UNIFLEX,  INC. 

$.10  par  common 
UNITED  WISCONSIN  SERVICES.  INC. 

No  par  common 
VALLEY  BANCORPORATION 
(Wisconsin) 

$.50  par  common 
VSB  BANCORP.  INC.  (New  Jersey) 

$.01  par  common 
WASHINGTON  BANCORP.  INC.  (New 
Jersey) 


$.10  par  common 
WEST  MASS  BANKSHARES,  INC. 
(Massachusetts) 
$.10  par  common 

Additions  to  the  List  of  Marginabie  OTC 
Stocks 

ABC  BANCORP  (Georgia) 

$1.00  par  common 
ABLE  TELCOM  HOLDING 
CORPORATION 
$.001  par  common 
ABR  INFORMATION  SERVICES  INC. 

$.01  par  common 
ACJ?ES  GAMING  INCORPORATED 

$.01  par  common 
ACnviSION,  INC. 

$.0001  par  common 
ALL  AMERICAN  COMMUNICATIONS. 
INC. 
$.0001  par  common 
ALLEGIANCE  BANC  CORPORATION 
(Maryland) 
Sl.OO  par  common 
ALTERNATIVE  RESOURCES 
CORPORATION 
$.01  par  common 
AMERICAN  BUILDINGS  COMPANY 

$.01  par  common 
AMERICAN  EAGLE  OUTnTFERS,  INC. 

No  par  common 
AMERICAN  ELECTRONIC 
COMPONENTS,  INC. 
No  par  common 
AMERICAN  HOMESTAR 
CORPORATION 
$.05  par  common 
AMERICAN  NATIONAL  SAVINGS 
BANK.  F.S.B.  (Maryland) 
$1.00  par  common 
AMERICAN  PUBLISHING  COMPANY 

Class  A,  $.01  par  common 
AMERICAN  RESOURCE 
CORPORATION,  INC. 
$.01  par  common 
APOGEE,  INC. 

$.01  par  common 
APPLIED  LASER  SYSTEMS 

Class  A,  no  par  common 
ARMDPHARMACEUnCALS.  LNC. 

Unit.s  (expire  05-20-99) 
ASCENT)  COMMUNICATIONS.  INC. 

SOOl  psr  common 
ATRIA  SOFTWARE,  INC. 

$.01  par  common 
AURTEX,  INC. 

$.001  par  common 
AUTOMATED  TELEPHONE 

MANAGEMENT  SYSTEMS,  INC. 
Series  A,  Sl.OO  par  cumulat)v»> 
convertible  preferred 
BANPONCE  CORPORATION 
.Series  A,  no  par  8.35%  non- 
cumulative  prefermd  . 
BCB  FINANCIAL  SERVICES 
CORPORATION - 
.$2.50  par  common 
BELLWETHER  EXPLORATION 
COMPANY 


No  par  common 
BETTIS  CORPORATION 

$.01  par  common 
BIO-PLEXUS,  INC. 
No  par  common 
BOYD  BROS.  TRANSPORTATION  INC. 

$.001  par  common 
BRADLEY  PHARMACEUTICALS.  INC. 
Class  A,  no  par  common; 
Class  A,  warrants  (expire  11-12-96), 
Class  B,  warrants  (expire  11-12-96), 
Class  D.warrants  (expire  12-09-96) 
BROOKLYN  BANCORP,  INC.  (New 
Yorkl 
$.01  par  common 
BUCKHEAD  AMERICA  CORPORATION 

$.01  par  common 
C-CUBE  MICROSYSTEMS  INC. 

$.001  par  common 
CADIZ  L.^ND  COMPANY,  INC. 

$.01  par  common 
CAMBRIDGE  SOUNDWORKS,  INC 

No  par  common 
CAREERSTAFF  UNLLMITED,  INC. 

$.0001  par  common 
CARROLLTON  BANCORP  (Maryland) 

$10.00  par  common 
CASCADE  BANCORP  (Oregon) 

No  par  common 
CDP  TECHNOLOGIES,  INC. 

$.01  par  common 
CFW  COMMUNICATIONS  COMPANY 

No  par  common 
CHINATEK.  INC. 

$.001  par  common 
CINAR  FILMS,  iNC. 

No  par  common 
CINERGI  PICTURES  ENTERTAINMENT 
INC. 
$.01  par  common 
CNB  RNANCIAL  CORPORATION 

$5.00  par  common 
COHERENT  COMMUNICATIONS 
SYSTEMS  CORPORATION 
$.01  par  common 
COLE  TAYLOR  FINANCL^L  GROt  'P. 
INC. 
$.01  par  common 
COMMUNITY  FIRST  BANKSHARES, 
INC.  (North  Dakota) 
Depositary  shares  / 
COMPUTALOG  LTD 

No  par  common 
CONSOLIDATED  GRAPHICS.  INC. 

$.01  par  common 
CONSOLIDATED  RAMROD  GOLD 
CORPOR^^TION 
No  par  common 
CONSOLIDATED  TECHNOLOt^Y 
GROUP  LTD. 
$.01  par  common 
CONTINENTAL  WASTE  INDl  ISTRIES, " 
INC. 
SOOl  par  common 
CREDIT  DEPOT  CORPOKATlf  )N 

$.001  par  common 
CROP  GROWERS  CORPORA TltJN 

$.01  par  common 
CROWN  CASINO  CORPORATION 


$.01  par  common 
CYPROS  PHARMACEUTICAL 
CORPORATION 
Class  A,  warrants  (expire  11-03-97) 
DATA  BROADCASTING 
CORI'ORATION 
$.01  par  common 
DAW  TECHNOLOGIES.  INC. 

$.01  par  common 
DEEPTECH  INTERNATIONAL  IN<:. 

$.01  par  common 
DESIGNATRONICS  LNCORPORATED 

$.04  par  common 
DEWOLFE  COMPANIES  INC.,  THE 

$.01  par  coraimon 
DIAMETRICS  MEDICAL,  INC 

$.01  par  common 
DIPLOMAT  CORPORATION 

$.0001  par  common 
DOUBLETREE  CORPORATION 

$.01  par  common 
DT  INDUSTRIES.  INC 

$.01  par  common 
EDUCATIONAL  DEVELOPMENT 
CORPORATION 
$.20  par  common 
EDUCATIONAL  INSIGHTS,  INC 

No  par  common 
EMCO  LIMITED 

No  par  common 
FAIRFAX  BANK  &  TRUST  COMPAN^Y 
(Virginia) 
$1.25  par  common 
FHP  INTERNATIONAL  CORPOR.^TIO^J 
Scries  A,  $.05  par  cumulative 
convertible  preferred 
FINANCING  FOR  SCIENCE 
INTERNATIONAL  INC. 
$.01  par  common. 
Warrants  (expire  05-19-99) 
HRST  STATE  CORPORATION 

$1.00  par  common 
FLUOROSCATO  IMAGING  SYSTEMS. 
INC. 
$.0001  pax  common. 
Warrants  (expire  07-11-99) 
FNB  CORP. 

$2.50  par  common 
FOILMARK,  INC 

$.01  par  common 
FORE  SYSTEMS.  INC. 

$.01  par  conunon 
FRESH  AMERICA  CORPORATION 

$.01  par  coiiunon 
FRONTIER  NATUR'\L  GAS 
CORPORATION 
1 2%  par  convertible  prefen^i 
FUSION  SYSTEMS  CORPORATION 

$.01  par  common 
GAMING  WORIJD  INTERNATIONAL 
INC. 
$.01  par  (ommon, 

Class  A,  redeemable  purchjise  vyarc^nt^ 
(expire  05-10-99) 
GARDNER  DENVER  MACHINFJRY  IN< . 

$.01  par  common 
(;EERLINGS  &  WADE,  INC 

$.01  par  cQpimon 
r.ENEMEDJClNE  INC 
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$.001  par  conunqn 
GEOWORKS 

No  par  common 
GFS  BANCORP.  11^.  (Iowa) 

$.01  par  commor 
GOLF  ENTEFiPRIStS  INC. 

$.01  par  commot 
GROUP  TECHNOL  3GIES 
CORPORATIO  >4 

$.01  par  commor 
GUILFORD  PHARJ*  lACEUTlCALS  INC. 

$.01  par  commor 
HEARTLAND  WIR  'LESS 

COMMUNICA  nONS  INC. 

$.001  par  commc  n 
HMG  WORLDWIDl :  CORPORATION 

$.01  par  commor 
HMNnNANCL\L  NC. 

$.01  par  commor 
HUMMINGBIRD  COMMUNICATIONS 
LTD. 

No  par  common 
IMAX  CORPORATION 

No  par  common 
INDIGO  N.V. 

NLG  .04  par  comknoii 
INHALE  THERAPgUTIC  SYSTEMS 

No  par  conmion 
INTEGRITY  MUSIC 

Class  A,  $.01  par 
INTERNATIONAL 
SOFTWARE.  I^JC. 

No  par  common 
INTERNET  COMMpNICATIONS 

CORPORATION 
No  par  common 
INTERSCIENCE  COMPUTER 
CORPORATIO  VI 


INC. 
common 
MICROCOMPUTER 


No  par-common 
Warrants  (expire 


11-15-96) 


INVESTMENT  TECHNOLOGY  GROUP. 
INC. 
$.01  par  commoi 
JEFFERSON  SMUI  FIT  CORPORATION 

$.01  par  commoi 
JOS.  A.  BANK  CLC  THIERS  INC. 

$.01  par  commoi 
KBK  CAPITAL  CO  IPORATlON 

$.01  par  commoi 
KELLEY  OIL  CORf  ORATION 
$1.50  par  conver  ible  exchangeable 
preferred 
KENETECH  CORP(pRATION 

Depositary  Shart  s 
LAJOLLA  PHARM^VCEUTICAL 
COMPANY 
$.01  parcommoil. 
Warrants  (expire  06-03-99) 
LAKE  ARIEL  BANCORP.  INC 
(Pennsylvania 
$.42  par  commoi 
LAZER-TRON  CORPORATION 

No  par  common 
LEEDS  FEDERAL  SAVINGS  BANK 
(Maryland) 
$1.00  parcommdn 
LONG  ISLAND  BA^JCORP.  INC.  (New 
York) 
$  01  par  commoi 


MacKENZIE  FINANCL\L 
CORPORATION 

No  par  common 
MARISA  CHRISTINA.  INCORPORATED 

$.01  par  common 
MARK  SOLUTIONS.  INC. 

$.01  par  common 
MASTEC  INC. 

$.10  par  conmion 
MATEWAN  BANCSHARES,  INC.  (West 
Virginia) 

$1.00  par  common 
MAXWELL  SHOE  COMPANY  INC. 

Class  A.  $.01  par  common 
McMoRAN  OIL  &  GAS  COMPANY 

$.01  par  common 
MEDICAL  CONTROL.  INC. 

$.01  par  common. 

Warrants  (expire  05-13-96) 
MEDISENSE,  INC. 

$.01  par  common 
MEDMARCO.  INC. 

$.001  par  common 
MERIX  CORPORATION 

No  par  common 
METROTRANS  CORPORATION 

$.01  par  common 
MICOM  COMMUNICATIONS 
CORPORATION 

$.0000001  par  common 
MICRO-INTEGRATION 
CORPORATION 

$.01  par  common 
MICROELECTRONIC  PACKAGING  INC. 

No  par  common 
MID  CONTINENT  BANCSHARES.  INC. 
(Kansas) 

$.10  par  common 
MIDISOFT  CORPORATION 

No  par  common 
MITY-LTTE.  INC. 

$.01  par  common 
MK  RAIL  CORPORATION 

$.01  par  common 
MLX  CORPORATION 

$.01  par  common 
MODEL  IMPERL\L.  INC. 

$.01  par  common 
MONROC.INC. 

$.01  par  common 
MOVIEFONE.  INC. 

Class  A,  $.01  par  common 
MOXHAM  BANK  CORPORATION 
(Pennsylvania) 

$2.00  par  common 
MTL.  INC. 

$.01  par  common 
MULTICARE  COMPANIES,  INC. 

$.01  par  common 
NAM  TAI  ELECTRONICS,  INC. 

Redeemable  common  share  purchase 
warrants  (expire  09-29-96) 
NETWORK  PERIPHERALS.  INC. 

$.001  par  common 
NEW  WEST  EYEWORKS.  INC. 

$.01  par  common 
NOBLE  ROMAN'S.  INC. 

No  par  common 
NORTH  AMERICAN  PALLADIUM  LTD. 


No  par  common 
NORTHFIELD  LABORATORIES  INC. 

$.01  par  common 
NORWALK  SAVINGS  SOCIETY 
(Connecticut) 

$.01  par  common 
NPS  PHARMACEUTICALS  INC. 

$.001  par  common 
NUMAR  CORPORATION 

$.01  par  common 
OCTAGON.  INC. 

$.01  par  common. 

Class  A.  warrants  (expire  02-16-99) 
ODWALLA.  INC. 

No  par  common 
OXIGENE.INC. 

$.01  par  common 
PACIFIC  REHABILITATION  &  SPORTS 
MEDICINE  INC. 

$.01  par  common 
PACKAGING  RESEARCH 
CORPORATION 

$.01  par  common 
PARALLEL  PETROLEUM 

CORPORATION 
•  $.01  par  common 
PC  DOCS  GROUP  INTERNATIONAL 

No  par  common 
PDS  FINANCL\L  CORPORATION 

$.01  par  common 
PEDL\TRIC  SERVICES  OF  AMERICA,  - 
INC. 

$.01  par  common 
PENN  NATIONAL  GAMING,  INC. 

$.01  par  common 
PETROMET  RESOURCES  LIMITED 

No  par  common 
PHARMACIA  CORPORATION 

American  Depositary  Receipts 
PHYSICIAN  SALES  &  SERVICE  INC. 

$.01  par  common 
PM  AGRI-NUTRITION  GROUP 
LIMITED 

$.01-par  common 
POSITIVE  RESPONSE  TELEVISION, 
INC. 

No  par  common 
POTTERS  SAVINGS  &  LOAN 
COMPANY.  THE  (Ohio) 

$1.00  par  common 
PROJECT  SOFTWARE  & 
DEVELOPMENT  INC. 

$.01  par  common 
PROXYMED  PHARMACY.  INC 

$.001  par  common 
Q-STEAKS.  INC. 

$1.00  par  comrtion 
QUINTILES  TRANSNATIONAL 
CORPORATION 

$.01  par  common 
QUIZNO'S  FRANCHISE 
CORPORATION 

$.001  par  common 
QUORUM  HEALTH  GROUP  INC. 

$.01  par  common 
RADICA  GAMES  LIMITED 

$.01  par  common 
RAWLINGS  SPORTING  GOODS 
COMPANY  INC. 
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$.01  par  common 
REDDI  BRAKE  SUPPLY 
CORPORATION 
$.0001  par  common 
RICHEY  ELECTRONICS,  INC. 

$.001  par  common 
ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC. 
$.03  par  common 
ROYAL  GOLD.  INC. 
$.01  par  common 
SABER  SOFTWARE  CORPORATION 

$.01  par  common 
SAFETY  COMPONENTS 
INTERNATIONAL  INC. 
$.01  par  common 
SBC  TECHNOLOGIES,  INC. 

$.10  par  common 
SCOTTS  LIQUID  GOLD.  INC. 

$.10  par  common 
SEVEN  HILLS  FINANCIAL 
CORPORATION 
No  par  common 
SHO-ME  FINANCIAL  CORPORATION 

$.01  par  common 
SIGMA  CIRCUITS.  INC. 

$.001  par  common 
SIMPSON  MANUFACTURING  CO..  : 
INC. 
No  par  common 
SOFTWARE  PROFESSIONALS,  INC. 

No  par  common 
SOUTHERN  HNANCL^kL  FEQERAL 
SAVINGS  BANK  (Virginia) 
$8.00  par  common 
SOUTHERN  SECURITY  LIFE 
INSURANCE  COMPANY 
Class  A,  $1.00  par  common 
STATEFED  FINANCIAL 
CORPORATION 
$.01  par  common 
STERLING  HNANCIAL 
CORPORATION 
Series  A,  $1 .00  par  cumulative 
convertible  preferred 
STRATOSPHERE  CORPORATION 
$.01  par  common,  Warrants  (expire 
02-22-99) 
SUN  INTERNATIONAL  HOTELS 
LIMITED 
Series  A.  no  par  common 
SUNSTATES  CORPORATION 
$.33V3  par  common.  S3. 75  pai 
cumulative  preferred 
SUPERTEL  HOSPITALITY,  INC. 

$.01  par  common 
TARGETED  GENETICS  CORPORATION 

$.01  par  common 
TELEPANEL  SYSTEMS  INC. 

No  par  common 
TELESCAN,  INC. 

$.01  par  common 
TF  FINANCIAL  CORPORATION 

$.10  par  common 
THERATX.'  INCORPORATED 

$.001  par  common 
THERMODYNE  HOLDINGS 
CORPORATION 
$.01  par  common 


TRANSACTION  NETWORK  SERVICES 
INC. 

$.01  par  common 

TRANSWORLD  HOME  HEALTHCARE. 
INC. 

Warrants  (expire  12-0?-97) 
TREND-LINES.  INC.  - 

$.01  par  common 
TRIPOS,  INC. 

$.01  par  common 
TROY  HILL  BANCORP.  INC. 
(Pennsylvania) 

S.Ol  par  common 

UNITED  FEDERAL  SA\1.\GS  BANK 
(North  Carolina) 

$.01  par  common 
UNITED  SERVICES  AD\'ISORS,  INC. 

Non-voting,  $.05  par  preferred 
VALUJET  AIRLINES,  INC. 

$.01  par  common 
VARIFLEX.  INC. 

$.001  par  common 
VERMONT  TEDDY  BEAR  CO  .  INC. 

$.05  par  common 

VITAMIN  SPECL\LT1ES 
CORPORATION 
$.001  par  common   ' 
^  WAVEFRONT  TECHNOLOGIES,  INC. 
,    No  par  common 
"  WEST  COAST  BANCORP  (Oregon) 
$2.00-par  common 

WESTAKIERICA  BANCORPOR^^TION 
\        (California) 

No  par  common 
WFS  BANCORP.  INC.  (Kansas) 

$.01  par  common 
WINSTAR  COMMUNICATIONS.  INC. 

$.01  par  common 
WINSTON  HOTELS  INC. 

$.01  par  common 
WSB  BANCORP.  INC.  (Missouri) 

$.01  par  common 

XENOVA  GROUP  PLC 

American  Depositary  Recei^pts  (Units 
expire  07-08-95) 

Addition  to  the  List  of  Foreign  Margin 
Stocks 

SINOLANDCO.LTD. 
HKSl. 00  par  ordinary  shares 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(0(10)),  July  15,  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  94-17731  Filed  7-22-94;  8:45  ami 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  94-NM-07-AD;  Amendment 
39-8976;  AD  94-15-05] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airvwjrthiness  directive  (AD), 
applicable  to  all  Boeing  Mode)  747—100 
.  series  airplanes,  that  requires  various 
inspections  and  functional  tests  of  the 
thrust  reverser  control  and  indication 
system,  and  correction  of  any 
discrepancy  found.  This  amendmenl  is 
prompted  by  an  investigation  to 
determine  the  controllability  of  Model 
747  series  airplanes  following  an  in- 
flight thrust  reverser  deployment,  which 
has  revealed  that,  in  the  event  of  ihrusi 
reverser  deployment  during  high-speed 
chmb  or  during  cruise,  these  airplanes 
could  experience  control  problems.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  the  integrity  of  the 
fail  safe  features  of  the  thrust  reverser 
system  by  preventing  possible  failure 
modes  in  the  thrust  reverser  control 
system  that  can  result  in  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

DATES:  Effective  August  24,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Coimnercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  al  the 
Federal  Aviation  Administration  (FA A). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Regimbal.  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055^056;  telephone  (206)  227-2687; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  pari  39)  to 
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include  an  airworthiness  directive  (AO) 
that  is  applicable  ti  i  all  Boeing  Model 
747—400  series  airp  lanes  was  published 
in  the  Federal  Regi  ster  on  March  4, 
1994  (59  FR  10336; .  That  action 
proposed  to  requini  various  inspections 
and  functional  test  i  of  the  thrust 
reverser  control  am  I  indication  system, 
and  correction  of  aj  ly  discrepancy 
found. 

Interested  person  s  have  been  afforded 
an  opportunity  to  p  articipate  in  the 
making  of  this  ame  idmeat.  Due 
consideration  has  h  een  given  to  the 
comments  received . 

One  cocnmenter  supports  the 
proposed  nde.        I 

Tne  Air  Transpoit  Association  (ATA) 
of  America,  oo  befa^  of  one  of  its 
members,  lequests  that  the  proposed 
repetitive  inspectiobs  and  tests  be 
withdrawn  suoce  th  ose  acticHis  will  be 
added  to  the  revised  Maintenance 
Planning  Document-  The  ATA 
acknowledges  that  ^  proposed 
repetitive  actions  ojay  not  be 
incorporated  uoifonnly  into  every 
operator's  maintenance  program  unless 
an  AD  is  issued.  Therefore,  the  ATA 
asks  tiiat  another  provision  be  added  to 
the  proposal  as  follows:  Within  3 
months  after  the  ef^tive  date  of  the 
AD.  revise  the  FAAj-approved 
maintenance  inspe<ttion  program  to 
include  a  functional  test  of  the  thrust 
.reverser  control  an(  indication  system 
at  an  initial  IS-mon  th  interval. 
Inspections  for  dam  age  to  the  bullnose 
seal  would  be  cond  acted  at  an  initial 
1.500  flight  hour  in  erval.  The  AD 
would  no  longer  be  applicable  for 
operators  that  have  acceptably  revised 
the  maintenance  program.  Operators 
complying  with  thii  paragraph  could 
use  an  alternative  rtcordkeeping 
method  in  lieu  of  tnat  required  by 
section  91.417  or  1^1.380  of  the  Federal 
Aviation  Regulatiwis  (14  CFR  91.417  or 
121.380).  The  FAA  Would  be  defined  as 
the  cognizant  Principal  Maintenance 
Inspector  (PMI)  for  operators  electing 
this  ahemative.       | 

The  ATA  believe*  that  its  suggestion 
should  be  adopted  because  the  proposed 
repetitive  actions  w|ll  likely  continue 
for  as  long  as  Model  747-400  series 
airplanes  are  operated.  The  ATA 
acknowledges  that,  jwhile  numerous 
AD's  that  require  rebetitive  inspections 
continue  for  the  lifdof  the  aircraft,  it  has 
either  been  shown  tnat  a  satisfactory 
terminating  action  has  not  been 
developed  or  that  service  experience  has 
shown  that  control  <»f  the  inspections 
cannot  be  administered  safely  through 
an  operator's  maintenance  program.  The 
ATA  states  that  its  {iroposal  is  intended 
to  minimize  the  ixni  Act  of  the  AD 
process  on  an  opeti  or's  maintenance 


program  aixl  cites  other  AD's  that 
contain  provisions  similar  to  its 
proposal. 

Tne  FAA  recognizes  the  ATA's 
concerns  regarding  the  requirement  for 
repetitive  inspections  and  tests  of  the 
thrust  reverser  control  and  indication 
systems.  However,  the  FAA  finds  that 
this  requirement  is  necessary  in  order  to 
provide  an  adequate  level  of  safety  by 
addressing  the  specified  unsafe 
condition.  Further,  the  FAA  determined 
the  required  repetitive  intervals  based 
on  the  service  history  of  similar 
components  and  on  an  analysis  of  the 
system  design  to  predict  the  reliability 
of  the  system  during  the  service  life  of 
the  aircraft.  Lengthening  these  intervals 
would  only  be  appropriate  when  a 
sufficient  sample  of  systems  is  aUovved 
to  operate  through  an  entire  system 
overhaul  cycle;  adjustments  made  prior 
to  that  time  may  not  account  for  the 
effects  of  age  and  wear. 

The  FAA  finds  that  addressing 
inspections  and  tests  of  tiie  thrust 
reverser  control  and  indication  systems 
in  a  document  that  is  not  FAA- 
approved,  such  as  a  Maintenance 
Planning  Document,  will  not  ensure  an 
acceptable  level  of  safety  with  regard  to 
the  thrust  reverser  system.  The  ATA's 
suggested  provision  for  accompUshment 
of  the  inspiections  and  tests  would 
permit  each  operator  to  determine 
whether  and  how  often  these  actions 
should  be  conducted.  In  light  of  the 
severity  of  the  unsafe  condition, 
however,  the  FAA  has  determined  that 
allowing  this  degree  of  operator 
discretion  is  not  appropriate  at  this 
time.  Therefore,  this  AD  is  necessary  to 
ensure  that  operators  accompUsh  thie 
repetitive  actions  in  a  common  manner 
and  at  common  intervals. 

One  commenter  requests  that  the 
proposed  compliance  time  for  the  initial 
inspections  and  fimctional  tests  of  the 
thrust  reverser  control  and  indication 
systems  be  extended  fi-om  &to  12 
months.  This  commenter  offers  no 
justification  for  the  request.  A  second 
commenter  indicates  a  false  impression 
that  a  12-month  compliance  time  was 
proposed  for  these  inspections  and 
functional  tests,  and  requests  that  the 
compliance  time  be  expressed  in  terms 
of  maintenance  checks  (specifically,  "C" 
checks)  Or  15  months  to  coincide  with 
regularly  scheduled  maintenance.  (The 
FAA  notes  that  no  12-month 
compliance  time  is  specified  for  any 
requirement  contained  in  the  prc^osal.) 
Another  commenter  requests  that  the 
compliance  times  be  specified  in  terms 
of  maintenance  check  intervals  ("A" 
checks,  "C"  checks,  etc.).  The 
commenter  proiides  no  justification  for 
this  request. 


The  FAA  concurs  partially.  Since' 
only  two  comments  were  received  in 
response  to  the  proposed  6-month 
compliance  time,  the  FAA  assumes  that 
most  operators  are  able  to  accommodate 
that  proposed  compliance  time.  In  light 
of  safety  considerations,  the  FAA  finds 
that  a  short  initial  compliance  time  for 
the  inspections  and  functional  tests  is 
warranted.  However,  upon 
reconsideration,  the  FAA  considers  that 
extending  the  proposed  compliance 
time  by  3  additional  months  will  not 
adversely  affect  safety,  and  will  allow 
the  required  actions  to  be  performed  at 
a  base  during  regularly  scheduled 
maintenance  where  special  equipment 
and  trained  maintenance  personnel  will 
be  available,  if  necessary.  Paragraphs 
(a)(2),  (b)(2),  and  (c)  of  the  final  rule 
have  been  revised  to  specify  a 
compliance  time  of  9  months  for  the 
initial  inspections  and  functional  tests 
of  the  thrust  reverser  control  and 
indication  systems. 

The  FAA  does  not  agree  that  the 
compliance  times  specified  in  the  final 
rule  should  be  expressed  in  terms  of 
maintenance  check  intervals.  Since 
maintenance  schedules  vary  from 
operator  to  operator,  there  vrt)uld  be  no 
assurance  that  the  actions  will  be 
accomplished  during  those  maximum 
intervals.  The  FAA  has  determined  that 
the  compliance  limes,  as  specified  in 
the  final  rule,  represent  the  maximum 
intervals  of  time  allowable  for  the 
affected  airplanes  to  continue  to  operate 
prior  to  accpmplishing  the  required 
actions  without  compromising  safety. 

Several  commenters  request  that  the 
proposed  compliance  time  for  repetitive 
inspections  and  functional  tests  of  the 
thrust  reverses-  control  and  indication 
systems  [specified  in  paragraphs  (a)(2), 
(b)(2),  and  (c)  of  the  proposal)  be 
extended  from  the  profKJsed  1 5-month 
intervals  to  accommodate  current  or 
future  scheduled  "C"  check 
maintenance  intervals.  Two  commenters 
propose  extension  of  the  compliance 
time  to  18-month  intervals.  One 
commenter  indicates  that  Boeing  Alert 
Service  Bulletin  747-78A2115,  flevision 
1,  dated  March  10, 1994,  recommends 
inspection  intervals  of  15  months  or 
5,000  flight  hours. 

The  FAA  concurs  partially.  As 
discussed  previously,  the  FAA  does  not 
agree  that  these  compliance  times 
should  be  expressed  in  terms  of 
maintenance  check  intervals.  However, 
the  FAA  does  concur  with  the 
commenters'  requests  to  extend  the 
proposed  compliance  time  to  18 
months.  Extending  the  compliance  time 
by  3  additional  months  will  not 
adversely  affect  safety,  and  will  allow 
the  inspections  and  tests  to  be 


performed  at  a  base  during  regularly 
scheduled  maintenance  where  special 
equipment  and  trained  maintenance 
persoimel  will  be  available,  if  necessary. 
Paragraphs  (a)(2),  (b)(2),  and  (c)  of  the 
final  rule  have  been  revised  to  specify 
a  comphance  time  of  18  months  for 
repetitive  inspections  and  functional 
tests  of  the  thrust  reverser  control  and 
indication  systems. 

Several  commenters  request  that 
paragraph  (d)  of  the  proposed  rule  be 
revised  to  allow  dispatch  with  a  thrust 
reverser  inoperative  in  accordance  with 
the  FAA-approved  Master  Minimum 
Equipment  List  (MMEL)  if  any 
discrepancy  is  found  during  the 
required  inspections  and  tests.  Several 
commenters  point  out  that  allowing 
dispatch  with  a  thrust  reverser 
inoperative  will  provide  operators  time 
to  obtain  parts  and  perform  any 
necessary  corrective  action.  One 
commenter  explains  that,  without  this 
change,  the  dispatch  capability  of  the 
airplane  would  be  downgraded  for 
problems  such  as  proximity  sensor 
adjustments  or  auto  restow  chafing, 
which  are  not  related  to  the  integrity  of 
the  stow  lock  feature.  One  commenter 
requests  14-day  dispatch  relief. 

The  FAA  concurs  partially.  The  fAA 
agrees  that  an  option  for  dispatch  relief  , 
may  be  allowed  in  accordance  with  an 
operator's  FAA-approved  Minimum 
Equipment  List  (MEL).  However,  the 
FAA  does  not  concur  with  the 
•  commenter's  request  for  14-day  dispatch 
relief,  since  the  MMEL  specifies  10-day 
dispatch  rehef  The  FAA  has  revised 
paragraph  (d)  of  the  final  rule  to  provide 
an  alternative  for  an  airplane  to  be 
operated  in  accordance  with  existing 
provisions  and  limitations  specified  in 
the  MEL,  provided  that  no  more  than 
one  thrust  reverser  on  the  airplane  is 
inoperative.  Three  commenters  request 
that  the  proposed  interval  of  1,000 
hours  time-in-service  for  repetitive 
inspections  of  the  bullnose  seal  and 
tests  of  the  lock  mechanism  and  of  the 
position  switch  module  and  cone  brake 
be  extended  to  coincide  with  operators' 
scheduled  maintenance  intervals  and  to 
reduce  the  economic  impact  of  the 
proposed  actions.  One  commenter 
suggests  a  repetitive  interval  of  1,300 
hours  time-in-service.  The  second 
commenter  proposes  that  the  interval  be 
extended  to  1,500  hours  time-in-service. 
The  third  commenter  recommends  that 
these  actions  be  required  every  1 5 
months  or  during  "C"  checks. 

The  FAA  does  not  concur.  The  FAA 
based  the  repetitive  inspection  interval 
on  data  obtained  from  a  reliability 
analysis  submitted  by  Boeing  prior  to 
the  issuance  of  the  proposed  rule,  the 
FAA  based  the  proposed  interval  of 


1,000  hours  time-in-service  on  that 
analysis  and  on  the  fact  that  affected 
operators  conduct  "A"  checks  at 
intervals  of  approximately  450  hours 
time-in-service.  The  FAA's  intent  was 
that  the  proposed  inspections  and  tests 
be  conducted  during  every  other 
regularly  scheduled  "A"  check,  when 
the  airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary.  Further,  the  FAA  has 
received  no  supporting  technical 
analysis  to  supplement  or  refute  the 
manufacturer's  original  reliability 
analysis.  The  FAA  has  determined  that 
the  comphance  time,  as  proposed, 
represents  the  maximum  interval  of 
time  allowable  for  the  affected  airplanes 
to  accomplish  the  required  repetitive 
actions  without  compromising  safety. 

One  commenter  requests  that  a 
statement  be  added  to  the  proposed  rule 
to  indicate  that  the  AD  is  considered  to 
be  interim  action.  The  FAA 
acknowledges  that  this  AD  is  interim 
action,  as  specified  in  the  preamble  to 
the  proposed  rule.  The  manufacturer 
has  advised  that  it  currently  is 
developing  a  modification  that  will 
positively  address  the  unsafe  condition 
addressed  by  this  AD,  and  that  the 
modification  should  be  available  within 
approximately  24  months.  Once  this 
modification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 

One  commenter  requests  that  the 
proposal  be  revised  to  require  that 
operators  report  results  from  all 
inspections  and  tests,  rather  than  only 
initial  insp>ections  and  tests,  and  that 
these  residts  be  used  to  justify 
adjustments  of  inspection  intervals  or 
cancellation  of  inspections.  The 
commenter  offers  no  justification  for 
this  request.  The  FAA  does  not  concur. 
The  FAA  is  interested  in  the  initial 
inspection  results  for  the  purpose  of 
determining  the  present  state  of  thrust 
reverser  systems  throughout  the  fleet. 
Since  the  actions  required  by  this  AD 
are  considered  to  be  interim  action  and 
terminating  action  is  imminent,  the 
FAA  finds  that  gathering  information  for 
the  purpose  of  adjusting  inspection 
intervals  and  cancelling  inspections  is 
not  needed  and  would  pose  an 
unnecessary  burden  on  operators. 

One  commenter  requests  that  the  FAA 
review  the  probability  calculations 
made  by  Boeing  in  determining  that  an 
unsafe  condition  exists.  The  commenter 
states  that  if  the  probability  of 
inadvertent  thrust  reverser  deployment 
is  lower  than  1  in  10'  flight  hours,  an 
AD  would  not  be  required.  The 
commenter  points  out  two  factors  that 
would  reduce  controllabilitv: 


deployment  of  an  outboard  thrust 
reverser,  and  deployment  of  that 
reverser  during  climb.  Neither  of  these 
factors  was  accoimted  for  in  the 
probability  study  that  Boeing  presented 
to  the  operators.  In  addition,  for  Model 
747-400  series  airplanes  equipped  with 
General  Electric  CF6-80C2  engines, 
deployment  of  a  single  thrust  reverser 
sleeve  half  is  possible,  and  deployment 
of  a  single  sleeve  half  was  assumed  to 
have  the  same  effect  on  airplane 
controllability  as  full  (both  halves) 
deployment  of  a  thrust  reverser. 

The  FAA  does  not  concur.  The 
analysis  presented  by  Boeing  to  the  FAA 
states  clearly  that  the  effect  of 
deployment  of  an  inboard  thrust 
reverser,  or  the  effect  of  deployment  of 
a  single  outboard  thrust  reverser  sleeve, 
had  not  yet  been  quantified.  At  thai 
time,  Boeing  and  the  FAA  recognized 
the  need  for' further  study.  However,  in 
fight  of  the  experience  gained  during 
investigation  of  the  accident  discussed 
in  the  preamble  to  the  proposed  rule. 
Boeing  had  identified  design 
deficiencies  that  needed  to  be  addressed 
as  soon  as  practicable  to  ensure  the 
safety  of  the  Model  747  fleet.  The  FAA 
did  not  determine  that  an  AD  was 
warranted  solely  on  the  basis  that  a 
particular  probabifity  threshold  of  1  in 
10'  flight  hours  had  been  exceeded. 
Rather,  the  FAA  based  its  determination 
on  the  fact  that  design  deficiencies  exist 
that  could  lead  to  an  unsafe  condition 
(reduction  in  or  loss  of  controllability  of 
the  airplane),  which  can  be 
compensated  for  by  periodic  inspections 
and  tests  until  a  design  change  becomes 
available. 

Since  the  issuance  of  the  proposal, 
Boeing  has  issued  Revision  1  of  Boeing 
Alert  Service  Bulletins  747-78A2112, 
dated  March  7,  1994;  747-78A2113, 
dated  March  10, 1994;  and  747- 
78A2115,  dated  March  4. 1994.  (The 
original  issues  of  these  service  bulletins 
were  cited  in  the  proposal  as  the 
appropriate  sources  of  service 
information.)  These  alert  service 
bulletin  revisions  reclassify  the  service 
bulletin  type  from  standard  to  alert, 
recommend  certain  revised  compliance 
times  to  coincide  with  operators' 
maintenance  schedules,  and  revise 
certain  test  procedures.  The  FAA  has 
reviewed  and  approved  these  alert 
service  bulletins  and  has  revised  the 
final  rule  to  reflect  these  latest  revisions 
as  additional  sources  of  service 
information.  In  addition,  the  FAA  has 
revised  the  final  rule  to  specify-  the 
appropriate  paragraphs  of  the 
Accomplishment  Instructions  of  these 
alert  service  bulletins  for  performing  the 
actions  required  by  this  AD. 
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will  be  affiected  by  j 
take  approximate!) 
airplane  to  accomj 
actions,  and  that 


After  careful  rev;  ew  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  ha:  i  determined  that  air 
safety  and  the  pub^c  interest  require  the 
adoption  of  the  rulfe  with  the  changes 
previously  described.  The  FAA  has 
determined  that  thf se  changes  will 
neither  increase  thi  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

This  is  considertid  to  be  interim 
action  imtil  Rnal  action  is  identified  for 
these  airplanes,  at  ^hich  time  the  FAA 
may  consider  further  rulemaking. 

There  are  approsdmately  286  Model 
747—400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  39  Model  747—400  series 
airplanes  p)owered  by  Pratt  &  Whitney 
PW4000  series  eng^es  of  U.S.  registry 
lis  AD.  that  it  will 
[48  work  hours  per 
[ish  the  required 
'  average  labor  rate 
is  $35  per  work  hoti.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  of  Model  747—400 
series  airplanes  powered  by  Pratt  & 
Whitney  PW4000  series  engines  is 
estimated  to  be  $lQj2,960.  or  $2,640  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  a^iunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  wo  uld  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Currently,  there  4re  no  Model  747- 
400  series  airplane^  powered  by  General 
Electric  CF6-80C2  aeries  engines  on  the 
U.S.  Register.  Howiver,  should  one  of 
these  airplanes  be  imported  and  placed 
on  the  U.S.  Registet  in  the  future,  it  will 
require  approximately  60  work  hoiu«  to 
accomphsh  the  reqi  lired  actions,  at  an 
average  labor  charg  i  of  $55  per  work 
hour.  Based  on  the<  e  figiu^s.  the  total 
cost  impact  of  this ,  \D  is  estimated  to  be 
$3,300  per  airplane 

Additionally,  the  re  are  no  Model  747- 
400  series  airplanes  powered  by  Rolls- 
Royce  RB211-524G  /H  series  engines  on 
the  U.S.  Register  at  diis  time.  However, 
should  one  of  these  airplanes  be 
imported  and  place  d  on  the  U.S. 
Register  in  the  futui  e,  it  will  require 
approximately  30  hxus  to  accomplish 
the  required  action; .  at  an  average  labor 
charge  of  $55  per  w  [>rk  hour.  Based  on 
these  figures,  the  to  al  cost  impact  of 
this  AD  is  estimatea  to  be  $1,650  per 
airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  am(  mg  the  various 


levels  of  government.  Therefore,  in 
accordaz^  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
wdll  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13541a).  1421 
and  1423:  49  U.S.ft.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-15-05  Boeing:  Amendment  39-8976. 
Docket  94-NM-07-AD. 

Applicability:  All  Model  747—400  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  For  Model  747-400  series  airplanes 
powered  by  Pratt  &  Whitney  PW4000  series 
engines:  Accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

(1)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  detect 
damage  to  the  buUnose  seal  on  the  translating 
sleeve  of  the  thrust  reverser,  and  perform  a 
test  of  the  lock  mechanism  of  the  center 
locking  actuator,  in  accordance  with 
paragraphs  ULC  and  IILE.  of  the 
Accomplishment  Instructions  of  Boeing 


Service  Bulletin  747-78-2112,  dated 
November  11, 1993;  or  paragraphs  IlI.E.  and 
III.H.  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  747-78A2112. 
Revision  1.  dated  March  7, 1994.  Repeat  this 
inspection  and  test  thereafter  at  intervals  not 
to  exceed  1,000  hours  time-in-service. 

(2)  Within  9  months  after  the  effective  date 
of  this  AD,  pjerfonn  inspections  and 
funcUonal  tests  of  the  thrust  reverser  control 
and  indication  systems  in  accordance  with 
paragraphs  III.A.,  III.B.,  lU.D..  and  ID.F. 
through  UI.M.  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
78-2112,  dated  November  11. 1993;  or 
paragraphs  III.C.  m.D..  m.F..  III.G..  and  III.I. 
through  ni.P.  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-78A2112,  Revision  1.  dated  March  7, 
1994.  Ref>eat  these  inspections  and 
functional  tests  thereafter  at  intervals  not  to 
exceed  18  months. 

(b)  For  Model  747—400  series  airplanes 
powered  by  General  Electric  CF6-80C2  series 
engines:  Accomplish  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD. 

(1)  Within  90  days  after  the  effective  date 
of  this  AO,  perform  an  inspection  to  detect 
damage  to  the  buiinose  seal  on  the  translating 
sleeve  of  the  thrust  reverser,  and  a  continuity 
test  of  the  position  switch  module  of  the 
center  drive  unit  (CDU)  and  a  cone  brake  test 
of  theCDU,  in  accordance  with  paragraphs 
III.B.  and  m.C.  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
78-2113.  dated  November  11,  1993;  or 
paragraphs  lU.E.  through  III.G.  of  Boeing 
Alert  Service  Bulletin  747-78A2113. 
Revision  1 .  dated  March  10, 1994.  Repeat  the 
insp>ection  and  tests  thereafter  at  intervals  not 
to  exceed  1,000  hours  time-in-service. 

(2)  Within  9  months  after  the  effective  date 
of  this  AD,  perform  inspections  and 
functional  tests  of  the  thrust  reverser  control 
and  indication  systems  in  accordance  with 
paragraphs  III.A.,  HID.,  ni.F,  III.G.,  ni.H., 
and  III.),  through  III.M.  of  the 
Accomplishment  instructions  of  Boeing 
Service  Bulletin  747-78-2113,  dated 
November  11, 1993;  or  paragraphs  III.D.  and 
III.H.  throiigh  III.N.  of  Boeing  Alert  Service 
Bulletin  747-78A2113,  Revision  1.  dated 
March  10, 1994.  Repeat  these  inspections  and 
functional  tests  thereafter  at  intervals  not  to 
exceed  18  months. 

(c)  For  Model  747—400  series  airplanes 
powered  by  Rolls-Royce  RB211-524G/H 
series  engines:  Within  9  months  after  the 
effective  date  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  18  months,  perform 
inspections  and  functional  tests  of  the  thrust  - 
reverser  control  and  indication  systems  in 
accordance  with  paragraphs  III.D.  through 
III.K.  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  747-76-2115.  dated 
October  28, 1993:  or  paragraphs  DI.D. 
through  III.L.  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-78A2115,  Revision  1,  dated  March  4. 
1994. 

(d)  If  any  of  the  inspections  and/or 
functional  tests  required  by  this  AD  cannot 
be  successfully  performed,  or  if  any 
discrepancy  is  found  during  those 
insp)ections  and/or  functional  tests, 
accomplish  either  paragraph  (d)(1)  or  (d)(2) 
of  this  AD. 


(1)  Prior  to  further  flight,  correct  the 
discrepancy  found,  in  accordance  with 
Boeing  Service  Bulletin  747-78-2112.  dated 
November  11, 1993.  or  Boeing  Alert  Service 
Bulletin  747-78A2112,  Revision  1,  dated 
March  7, 1994  (for  Model  747-400  series 
airplanes  powered  by  Pratt  &  Whitney 
PW4000  series  engines);  Boeing  Service 
Bulletin  747-78-2113,  dated  November  11, 
1993,  or  Boeing  Alert  Service  Bulletin  747- 
78A2113,  Revision  1,  dated  March  10, 1994 
(for  Model  747-400  series  airplanes  powered 
by  General  Electric  CF6-80C2  series  engines); 
or  Boeing  Service  Bulletin  747-78-2115, 
dated  October  28, 1993,  or  Boeing  Alert 
Service  Bulletin  747-78A2115,  Revision  1. 
dated  March  4, 1994  (for  Model  747-400 
series  airplanes  powered  by  Rolls-Royce 
RB211-524G/H  series  engines):  as  applicable. 
Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minimum  Equipment  List  (MEL). 
provided  that  no  more  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 

'    (e)  Within  10  days  after  performing  each 
initial  inspection  and  test  required  by  this 
AD,  submit  a  report  of  the  inspection  and/or 
test  results,  both  positive  and  negative,  to  the 
FAA.  Seattle  Aircraft  Certification  Office 
(AGO),  ANM-IOOS.  1601  Und  Avenue.  SW., 
Renton.  Washington  98055-4056;  fax  (206) 
227-1181.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwoik  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO,  FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-78-2112. 
dated  November  11, 1993;  Boeing  Alert 
Service  Bulletin  747-78A2112,  Revision  1, 
dated  March  7, 1994;  Boeing  Service  Bulletin 
747-78-2113.  dated  Novwnber  11. 1993; 
Boeing  Alert  Service  Bulletin  747-78A2113, 
Revision  1.  dated  March  10. 1994;  Boeing    , 
Service  Bulletin  747-78-2115,  dated  October 
28, 1993;  or  Boeing  Alert  Service  Bulletin 
747-78A2115.  Revision  1.  dated  March  4, 
1994;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 


98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC. 

(i)  This  amendment  becomes  effective  on 
August  24,  1994. 

Issued  in  Renton.  Washington,  on  July  13. 
1994. 

S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
[FR  Doc.  94-17593  Filed  7-22-94;  8:45  am] 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-183-AD;  Anwndment 
39-8977;  AD  94-15-06] 

Ainworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  EKDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  ciurently  requires 
inspecting  to  detect  cracking  in  certain 
lower  lobe  lap  joints,  and  repair,  if 
necessary;  reporting  any  findings  of 
discrepancies;  replacing  certain 
countersunk  fasteners  with  protruding 
head  fasteners:  and  verifying  that  the 
airplanes  do  not  have  certain 
coimtersunk  fasteners.  This  amendment 
requires  inspection  of  an  expanded  area, 
deletion  of  the  reporting  requirement, 
and  expansion  of  the  applicability  to 
include  additional  airplanes.  This 
amendment  is  prompted  by  reports  of 
cracking  of  the  fuselage  skin  in  certain 
areas  and  findings  of  additional 
countersunk  fasteners.  The  actions 
specified  by  this  AD  are  mtended  to 
prevent  reduced  structural  integrity  of 
the  fuselage. 
DATES:  Effective  August  24. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue  SW..  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox.  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2777; 
fax  (206) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  90-01-07. 
amendment  39-6440  (55  FR  255. 
January  4. 1990).  which  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  3. 1994  (59  FR 
5139).  The  action  proposed  to  require 
inspection  of  an  expanded  area,  deletion 
of  the  reporting  requirement,  and 
expansion  of  the  applicabiUty. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Two  commenters  request  that 
proposed  paragraph  (e)  be  revised  to 
reduce  the  area  of  inspection  to  coincide 
with  the  area  specified  m  the  service 
bulletin  (Boeing  Service  Bulletin  747- 
53A2312.  Revision  2.  dated  October  8. 
1992)  referenced  in  the  proposal  as  the 
appropriate  source  of  service 
information.  The  FAA  does  not  concur. 
An  FAA  investigation  has  revealed  that 
coimtersunk  fasteners  may  be  installed 
in  areas  other  than  those  specified  in  the 
referenced  service  bulletin.  Therefore, 
the  FAA  has  determined  that  a  one-time 
inspection  along  the  entire  lap  joint  of 
the  skin  panel  must  be  accomplished  to 
positively  confirm  the  exact  location  of 
these  countersunk  fasteners. 

One  commenter  requests  an  extension 
to  the  proposed  compUance  time  of 
11,000  total  landings  to  conduct  the 
high  frequency  eddy  current  (HFEC) 
inspection  required  by  paragraph  (g)  of 
the  proposal.  The  commenter  states  that 
the  compliance  time  should  coincide 
with  the  time  recommended  in  the 
service  bulletin  (Boeing  Ser\ice  Bulletin 
747-53A2312,  Revision  2.  dated 
October  8, 1992)  referenced  in  the 
proposal  as  the  appropriate  source  of 
service  information.  The  compliance 
time  in  the  service  bulletin  specifies 
that,  for  airplanes  on  which  only  the 
minimum  number  of  countersunk 
fasteners  have  been  installed,  the  HFEC 
inspection  should  commence  at  20,000 
total  flight  cycles.  The  commenter  notes 
that  for  airplanes  on  which  only  the 
minimum  number  of  countersunk 
fasteners  have  been  installed,  the 
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The  other  commenter  states  that,  since 
other  lap  joints  are  not  required  to  be 
inspected  following  modification,  this 
lap  joint  should  not  be  inspected 
following  modification.  From  these 
comments,  the  FAA  infers  that  these 
commenters  are  requesting  that  the 
requirement  to  inspect  following 
modification  be  deleted.  The  FAA  does 
not  concur.  An  FAA  evaluation  of 
currently  available  inspection 
techniques  reveals  that  current 
technology  may  not  be  able  to 
adequately  detect  cracking  beneath 
protruding  head  fasteners.  Further,  in- 
service  experience  has  demonstrated 
that  cracking  has  gone  undetected 
beneath  these  protruding  head  fasteners. 
Therefore,  the  FAA's  intent  in  requiring 
these  inspections  following  the 
modification  are  to  detect  any  cracking 
that  may  develop  after  accomplishment 
of  the  modification  and  to  repair  any 
cracking  prior  to  it  adversely  affecting 
the  structiu-al  integrity  of  the  fuselage  of 
the  airplane. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  723  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  183  ciirp lanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  inspections  that  were  previously 
required  by  AD  90-01-07,  and  retained 
in  this  AD,  take  approximately  14  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  these  inspection  requirements 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $140,910,  or  $770  per  airplane,  per 
inspection  cycle. 

The  additional  new  inspections  that 
are  required  by  this  AD  will  take 
approximately  82  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
these  inspection  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$825,330,  or  $4,510  per  airplane,  per 
inspection  cycle. 

The  modification  required  by  this  AD 
will  take  approximately  124  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  parts  will  be  nominal  in  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  modification  requirements 


of  this  AD  on  U.S.  operators  is  estimated 
to  be  $1,248,060,  or  $6,820  per  airplane. 

Based  on  the  above  figures,  the  total 
cost  impact  of  the  inspection  and 
modification  requirements  of  this  AD  on 
U.S.  operators  is  estimated  <o  be 
$2,214,300,  or  $11,407  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
modification  will  require  a  large  number 
of  work  hovus  to  accomplish.  However, 
the  20,000-landings  compliance  time 
specified  in  paragraph  (j)  of  this  AD 
should  allow  ample  time  for  the 
modification  of  all  coimtersunk 
fasteners  locations  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjr:  49  U.S.Q  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
n.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6440  (55  FR 
255.  January  4, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-        ,  to  read  as  follows: 

94-15-06  BOEING:  Amendment  39-8977. 
■     Docket  93-NM-183-AD.  Supersedes  AD 
90-01-07.  Amendment  39-6440. 

Applicability:  Model  747  series  airplanes, 
having  line  numbers  201  through  814 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  90-01- 
07,  Amendment  39-6440 

(a)  For  airplanes  having  line  numt)ers  201 
through  765:  Conduct  a  high  ftequency  eddy 
current  (HFEC)  inspection  to  detect  cracking 
of  the  lower  lobe  lap  joints  in  the  vicinity  of 
the  wing-to-body  fairing,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53 A231 2. 
dated  June  12. 1989:  or  Revision  1.  dated 
March  29. 1990;  or  Revision  2.  dated  October 
8. 1992;  at  the  time  specified  in  paragraph 
(a)(1).  (aK2).  (a)(3).  or  (a)(4)  of  this  AD.  as 
applicable.  Repeat  this  inspection  thereafter 
at  intervals  not  to  exceed  4.000  landings  until 
the  inspection  required  by  paragraph  (e)  of 
this  AD  is  accomplished. 

(1)  For  airplanes  that  have  accumulated 
less  than  11.200  total  landings  as  of  February 
5. 1990  (the  effecUve  date  of  AD  90-01-07):' 
Prior  to  the  accumulaUon  of  11.000  total 
landings  or  within  the  next  1,000  landings 
after  February  5, 1990.  whichever  occurs 
later. 

(2)  For  airplanes  that  have  accumulated 

11.200  or  more  total  landings  but  less  than 

15.201  total  landings  as  of  February  5, 1990 
(the  effective  date  of  AD  90-01-07): 

Within  the  next  1.000  landings  after 
February  5, 1990.  or  prior  to  the 
accumulaUon  of  15.500  total  landings, 
whichever  occurs  earlier. 

(3)  For  airplanes  that  have  accumulated 
15.201  or  more  total  landings  but  less  than 
16.200  total  landings  as  of  February  5, 1990: 
Within  the  next  300  landings  after  February 
5. 1990,  or  prior  to  the  accumulation  of 
16.250  total  landings,  whichever  occurs 
earlier. 

(4)  For  airplanes  that  have  accumulated 
18,200  or  more  landings  as  of  February  5, 
1990:  Within  the  next  50  landings  after 
February  5, 1990. 

(b)  For  airplanes  having  line  numbers  201 
through  765:  Accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  If  any  cracking  is  detected  during  the 
inspections  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  repair  in 


accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2312.  dated  June  12, 1989: 
or  Revision  1.  dated  March  29. 1990:  or 
Revision  2.  dated  October  6, 1992. 

(2)  Prior  to  the  accumulation  of  20.000 
total  landings  or  within  the  next  3.000 
landings  after  February  5, 1990  (the  effective 
date  of  AD  9O-01-07).  whichever  occurs 
later,  modify  the  airplane  by  replacing 
countersunk  fasteners  in  the  upper  row  of  the 
lower  lobe  lap  joints  in  the  vicinity  of  the 
wing-to-body  fairing  with  protruding  head 
fasteners,  in  accordance  with  the  procedures 
described  in  the  Boeing  Alert  Service 
Bulletin  747-53A2312.  dated  June  12, 1989; 
or  Revision  1.  dated  March  29. 1990;  or 
Revision  2.  dated  October  8, 1992. 

(c)  For  purposes  of  complying  with 
paragraphs  (a)  and  (b)  of  this  AD.  the  number 
of  landings  may  be  determined  to  equal  the 
number  of  pressurization  cycles  where  the 
cabin  pressure  differenUal  was  greater  than 
2.0p.s.i. 

(d)  For  Model  747SR  airplanes  only:  Based 
on  continued  mixed  operation  of  lower  cabin 
differentials,  the  inspection  and  modification 
compliance  times  specified  paragraphs  (a) 
and  (b)  of  this  AD  may  be  multiplied  by  a  1.2 
adjustment  factor. 

New  Requirements  of  this  AD 

(e)  Prior  to  the  accumulation  of  11,000  total 
landings,  or  within  1.000  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  3.000  landings  prior  to  the  effective 
date  of  this  AD.  conduct  a  visual  inspection 
to  determine  if  countersunk  fasteners  have 
been  installed  in  the  area  defined  in  either 
paragraph  (e)(1)  or  (e)(2).  as  applicable,  in 
accordance  with  the  procedures  described  in 
Boeing  Service  Bulletin  747-53A2312, 
Revision  2.  dated  October  8,  1992. 
Accomplishment  of  this  inspection 
terminates  the  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  Model  747-100,  -200,  -300.  -400. 
and  747SR  series  airplanes:  From  body 
stations  (BS)  741  to  1000  at  Stringers  (S-)34L, 
S-34R,  S-39L.  S-39R.  S-44L.  and  S-44R. 
and  from  BS  1480  to  1741  at  S-34L.  S-34R. 
S-40L.  and  S-40R. 

(2)  For  Model  747SP  series  airplanes:  From 
BS  520  to  1000  at  S-34L,  S-34R,  S-39L,  S- 
39R.  S-44L.  and  S-44R.  and  from  BS  1480 

to  1741  at  S-34L.  S-34R.  S-40L.  and  S^OR 

(f)  If  no  countersunk  fastener  is  found  in 
the  upper  roiv  of  the  lap  splice  during  the 
inspecUon  required  by  paragraph  (e)  of  this 
AD,  no  further  action  is  required  by  this  AD. 

(g)  If  any  countersunk  fastener  is  found  in 
the  upper  row  of  the  lap  splice  during  the 
inspection  required  by  paragraph  (e)  of  this 
AD,  prior  to  further  flight,  perform  an  HFEC 
inspection  to  detect  cracking  at  all  locations 
where  countersunk  Easteners  were  found,  in 
accordance  with  the  procedures  described  in 
Boeing  Service  Bulletin  747-53A2312, 
Revision  2.  dated  October  8. 1992. 

(h)  If  no  cracking  is  detected  during  any 
inspection  required  by  paragraphs  (g),  (h). 
and  (k)  of  this  AD,  at  any  location  where  a 
countersunk  fastener  was  found,  repeal  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  landings,  in  accordance  with 
the  procedures  described  in  the  Boeing 


Service  Bulletin  747-53.\2312.  Revision  2. 
dated  October  8, 1992. 

(i)  If  cracking  is  detected  during  any 
inspection  required  by  paragraphs  (g),  (h).  (i). 
and  (k)  of  this  AD.  at  any  location  where  a 
countersunk  fastener  was  found,  prior  to 
further  flight,  repair  and  modify  that  lap  joint 
in  accordance  with  Boeing  Service  Bulletin 
747-53A2312,  Revision  2,  dated  October  8. 
1992. 

(i)  Prior  to  the  accumulation  of  20,000  total 
landings  or  within  1.000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  all  locations  where  countersunk 
fasteners  were  found,  in  accordance  with  the 
procedures  described  in  Boeing  Service 
Bulletin  747-53A2312,  Revision  2.  dated 
October  8, 1992.  For  purposes  of  complying 
with  the  requirements  of  this  paragraph, 
locations  that  were  previously  modified  in 
accordance  with  paragraph  (b)  of  this  AD  do 
not  need  to  be  modified  again. 

(k)  Prior  to  the  accumulation  of  10,000 
total  landii^s  following  modification  of  the 
locations  where  countersunk  fasteners  were 
installed  in  accordance  with  Boeing  Service 
Bulletin  747-53A2312.  dated  June  12, 1989, 
or  Revision  1.  dated  March  29,  1990,  or 
Revision  2.  dated  October  8. 1992.  perform 
an  HFEC  inspection  at  all  locaUons  where 
countersunk  fasteners  were  found,  and  repeat 
this  inspection  thereafter  at  intervals  not  to 
exceed  4.000  landings,  in  accordance  with 
the  procedures  described  in  Boeing  Service 
Bulletin  747-53A2312,  Revision  2.  dated 
October  8,  1992. 

(!)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CerUfication  Office  (ACO).  FAA. 
TransportAirplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Feil^ral  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(n)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-53A2312. 
including  the  "ADDENDUM,"  Revision  2, 
dated  October  8. 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW  .  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC. 

(o)  This  amendment  becomes  effective  on 
August  24. 1994. 
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Issued  in  Renfon,  Washington,  on  July  13, 
1994. 
Darrell  M.  Pederson, 

Acting  Manager,  Tran^ort  Airpio 
Directorate,  Aircraft  i 
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started  at  the  trailing  edge  on  both  the 
upper  and  lower  surfaces  and  extended 
several  inches  in  the  chordwise 
direction.  The  FAA  has  determined  that 
corrosion  or  cracks  in  the  main  rotor 
blade  skins  create  an  unsafe  condition. 
This  condition,  if  not  corrected,  could 
result  in  abnormal  in-flight  vibrations, 
failure  of  the  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Robinson 
Helicopter  Company  Service  Bulletin 
(SB)  #72,  dated  March  29. 1993,  that 
describes  procedures  for  a  visual  pilot 
check  for  corrosion  or  cracks  in  the  skin 
of  the  main  rotor  blade,  after  the  onset 
of  any  unusual  vibrations,  or  within  25 
hours  TIS;  and.  thereafter  at  intervals  of 
4  months  TIS.  After  reviewing  the 
available  data,  the  FAA  has  determined 
that  repetitive  visual  inspections  should 
be  performed  by  a  mechanic  at  intervals 
of  100  hours  TIS,  and  the  repetitive 
visual  owner/operator  (pilot)  checks 
should  be  performed  at  intervals  of  25 
hours  TIS. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Helicopter 
Company  Model  R22  helicopters  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  abnormal  in-flight 
vibrations,  failure  of  the  main  rotor 
blade,  and  subsequent  loss  of  control  of 
the  helicopter.  This  AD  requires  an 
initial  visual  inspection  by  a  certificated 
mechanic,  (1)  for  main  rotor  blades  that 
have  less  than  500  hours  TIS  and  have 
been  installed  for  less  than  1  year,  upon 
or  prior  to  the  accumulation  of  525 
hours  TIS  or  upon  or  prior  to  the  main 
rotor  blades  having  been  installed  for  1 
year,  whichever  is  earlier,  or  |2)  for 
main  rotor  blades  with  500  or  more 
hours  TIS  or  that  liave  been  installed  for 
1  year  or  more  within  the  next  25  hours 
TIS.  The  inspection  threshold  is  1  year 
and  500  hours  TIS.  Thereafter, 
inspections  for  corrosion  and  cracks  are 
required  at  intervals  of  not  more  than 
100  hours  TIS,  or  before  further  flight 
after  the  onset  of  abnormal  vibrations. 
This  AD  also  requires  repetitive  checks 
for  corrosion  and  cracks  in  the  main 
rotor  blade  at  intervals  not  to  exceed  25 
hours  TIS.  These  checks  may  be 
performed  by  an  owner/operator 
holding  at  least  a  private  pilot  certificate 
but  must  be  documented  in  the  aircraft 
records  showing  compliance  with  this 
AD  in  accordance  with  sections  43.11 
and  91.417(a)(2)(v)  of  the  Federal 
Aviation  Regulations.  These  checks  do 
not  require  the  use  of  tools,  precision 
measuring  equipment,  training,  pilot 
logbook  endorsements,  or  the  use  of 
technical  data  not  contained  in  the  AD. 
These  25  hours  TIS  checks  are 


.  additional  measures  to  ensure  that  a 
crack  that  is  visible  without  the  aid  of 
a  magnifying  glass  has  not  developed 
during  the  time  between  maintenance 
inspections.  However,  this  AD  does  not 
require  visual  checks  at  intervals  of  4 
months  as  specified  by  the  SB,  dated 
March  29, 1993.  Due  to  the  criticality  of 
the  main  rotor  blades  and  the  short 
compliance  times,  this  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft. 

SAice  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by_ 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 

needed- 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AD  94-15-08  Robinson  Helicopter  Company; 

Amendment  39-8979.  Docket  Number 
93-SW-16-AD. 

Applicability:  Model  R22  helicopters, 
equipped  with  main  rotor  blades,  part 
number  (P/N)  A016-2,  with  serial  numbers 
(S/N)  up  to  and  including  7569  (including 
any  suffixes),  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  abnormal  in-flight  vibrations, 
failure  of  a  main  rotor  blade  (blade),  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  blades  that  have  less  than  500  hours 
time-in-service  (TIS)  and  have  t)een  installed 


on  a  helif  opter  for  less  than  1  year,  visually 
inspect  the  blades'  top  and  bottom  skins  for 
corrosion  or  cracks  using  a  5-power  or  higher 
magnifying  glass  in  accordance  with  the 
applicable  maintenance  manual.  Conduct 
this  visual  inspection  upon  or  prior  to  the 
accumulation  of  525  hours  TIS  or  uj>on  or 
prior  to  the  blades  being  installed  for  1  year, 
whichever  occurs  first. 

(b)  For  blades  that  have  500  or  more  hours 
TIS  or  have  been  installed  on  a  helicopter  for 
1  year  or  more,  within  the  next  25  hours  TIS 
visually  inspect  the  blades'  top  and  bottom 
skins  for  corrosion  or  cracks  using  a  5-power 
or  higher  magnifying  glass  in  accordance 
with  the  applicable  maintenance  manual. 

(c)  After  the  initial  visual  inspection 
required  by  paragraph  (a)  or  (b),  conduct  the 
following  inspections  and  checks: 

(1)  Visually  inspect  the  blades'  top  and 
bottom  skins  for  corrosion  or  cracks  using  a 
5-power  or  higher  magnifying  glass  at 
intervals  not  to  exceed  100  hours  TIS  from 
the  last  inspection  required  by  this  AD. 

(2)  Visually  check  the  blades'  top  and 
bottom  skins  for  corrosion  or  cracks  at 
intervals  not  to  exceed  25  hours  TIS  from  the 
last  check  or  inspection  required  by  this  AD. 
The  visual  checks  required  by  this  AD  may 
be  performed  by  an  owner/operator  holding 
at  least  a  private  pilot  certificate,  and  must 
be  documented  in  the  aircraft  records 
showing  compliance  with  this  AD,  in 
accordance  with  sections  43.11  and 
91.417(a)l2)(v)  of  the  Federal  Aviation 
Regulations. 

(d)  Before  further  flight  after  the  onset  of 
abnormal  vibrations  of  the  main  rotor  system, 
visually  inspect  the  blades'  top  and  l)ottom 
skins  for  corrosion  or  cracks  using  a  5-power 
or  higher  magnifying  glass. 

(e)  If  a  suspected  crack  is  found  in  a  blade 
during  the  inspections  or  checks  required  by 
this  AD,  conduct  a  dye  penetrant  or 
equivalent  FAA-approved  inspection  for 
crack  verification. 

(f)  If  any  crack  is  found  in  the  blade  skins, 
replace  the  blade  with  an  airworthy  blade 
before  further  flight. 

(g)  If  any  corrosion  is  found  in  the  blade 
skins,  repair  or  replace  the  blade  with  an 
airworthy  blade  in  accordance  with  the 
provisions  of  the  maintenance  manual. 

Note:  Robinson  Helicopter  Company 
Service  Bulletin  #72.  dated  March  29, 1993, 
pertains  to  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Los  Angeles  Aircraft 
Certification  Office. 

(i)  Special  flight  permits  to  comply  with 
this  AD  will  not  be  issued. 

(j)  This  amendment  becomes  effective  on 
August  9, 1994. 


fssued  in  Fort  Worth,  Texas,  on  July  14, 
1994. 

James  D.  Erickson, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  94-17996  Filed  7-22-94:  8:45  am) 

BILLING  CODE  4910-1»-M 


14  CFR  Parts  71  and  91 
[Airspace  Docket  No.  92-AWA-2] 

Establishment  of  the  Billings  Logan 
International  Airport  Class  C  Airspace 
Area,  MT,  and  Revocation  of  the 
Billings  Class  0  Airspace  Area,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  a  Class 
C  airspace  area  and  revokes  the  Class  D 
airspace  area  at  the  Billings  Logan 
International  Airport,  Billings,  MT.  The 
BiUings  Logan  International  Airport  is  a 
public-use  facility  at  which  a  Terminal 
Radar  Service  Area  (TRSA)  is  currently 
in  effect.  The  establishment  of  this  Class 
C  airspace  area  will  require  pilots  to 
establish  two-way  radio 
communications  with  the  air  traffic 
control  (ATC)  facility  providing  air 
traffic  services  prior  to  entering  the 
airspace  and  thereafter  maintain  those 
communications  while  within  the  Class 
C  airspace  area.  Implementation  of  the 
Billings  Logan  International  Airport 
Class  C  airspace  area  will  promote  the 
efficient  control  of  air  traffic  and  reduce 
the  risk  of  midair  colHsion  in  the 
terminal  area. 

EFFECTIVE  DATE:  0901  UTC.  September 
15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591;  telephone:  (202). 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  22,  1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 


concluded  that  TR£  A's  should  be 
replaced.  Four  types  of  airspace 
configurations  wer^ 
replacement  caodi 
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considered  as 
tes,  and  Model  B, 


the  Airport  Radar  Service  Area  (ARSA) 
configuration,  was  ■ecommended  by  a 
consensus  of  the  task  group. 

The  FAA  publishfed  NAR 
Recommendation  1-2.2.1t  "Replace 
Terminal  Radar  Ser  rice  Areas  with 
Model  B  Airspace  a  id  Service"  in 
Notice  83-9  (48  PR  34286;  July  28, 
1 983)  proposing  the  establishment  of 
ARSA's  at  the  Robe  t  Mueller  Municipal 
Airport,  Austin,  TX  and  the  Fort  of 
Columbus  Intematii  >nal  Airport, 
Columbus,  OH.  ARI  lA's  were  designated 
at  these  airports  on  i  temporary  basis  by 
Special  Federal  Avi  jtion  Regulation  No. 
45  (48  FR  50038;  Ck  tober  28, 1983)  to 
provide  an  operatio  lal  confirmation  of 
the  ARSA  concept  ( w  potential 
application  on  a  nal  ional  basis. 

Following  a  confi  ^nation  period  of 
more  than  a  year,  th  b  FAA  adopted  the 
NAR  recommendati  an  and,  on  February 
27, 1985,  issued  a  filial  rule  (50  FR 
9252;  March  6, 198! )  defining  ARSA 
airspace  and  establi  thing  air  traffic  rules 
for  operation  withii  such  an  area. 

Concurrently,  by  iieparate  rulemaking 
action,  ARSA's  went  permanently 
ef.labhshed  at  the  A  istin,  TX, 
Columbus,  OH,  and  the  Baltimore/ 
Washington  Interna  ional  Airports  (50 
FR  9250-,  March  6, 1985).  The  FAA 
stated  that  future  nctices  would  propose 
ARSA's  for  other  ail  ports  at  which 
TRSA  procedures  v«  jre  in  effect. 

A  number  of  prob  ems  with  the  TRSA 
program  were  ident  fied  by  the  NAR 
Task  Group.  The  ta<  t  group  stated  that 
because  of  the  diffei  ent  levels  of  service 
offered  in  terminal  i  reas,  users  are  not 
always  sure  of  what  restrictions  or 
privileges  exist  or  h  iw  to  rope  with 
them.  According  to  he  NAR  Task 
Group,  there  is  a  shi  red  feeling  among 
users  that  TRSA's  a  e  often  poorly 
defined,  are  general  y  dissimilar  in 
dimensions,  and  em  :ompass  more  area 
than  is  necessary  or  desirable.  There  are 
other  u.sere  who  bel  eve  that  the 
voluntary  nature  of  he  TRSA  does  not 
adequately  address  he  problems 
associated  with  non  larticipating  aircraft 
operating  in  relativt  proximity  to  the 
airport  and  associat  td  approach  and 
departure  courses.  1  he  consensus 
among  the  user  orga  lizations  is  thai 
within  a  given  stanc  ard  airspace 
designation,  a  termi  lal  radar  facility  . 
should  provide  all  i  ilots  the  same  level 
of  service  and  in  the  same  manner,  to 
the  extent  feasible. 

Additionally,  the  vJAR  Task  Croup 
recommended  that  I  le  FAA  develop 
quantitative  criteria  for  establishing 
ARSA's  at  locations  other  than  thosp 


which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
pubUshed  via  the  FAA  directives  system 
(Order  7400. 2D). 

Airspace  Reclassification,  which 
became  effective  September  16, 1993, 
discontinued  the  use  of  the  term 
"airport  radar  service  area"  and 
replaced  it  with  the  designation  "Class 
C  airspace  area."  This  change  in 
terminology  is  reflected  in  this  rule. 

The  FAA  has  estabUshed  Class  C 
airspace  areas  at  121  locations  under  a 
paced  implementation  plan  to  replace 
TRSA's  with  Class  C  airspace  areas. 

This  rule  establishes  a  Class  C 
airspace  area  at  a  location  which  was 
identified  as  a  candidate  for  an  ARSA  (a 
Class  C  airspace  area]  in  the  preamble 
to  Amendment  No.  71-10  (50  FR  9252). 

The  Billings  Logan  International 
Airport  is  a  public-use  airport  with  an 
operating  control  tower  served  by  a 
Level  II  TRACON.  at  which  a  TRSA  is 
in  effect.  A  TRSA  consists  of  the     " 
airspace  surrounding  a  designated 
airport  where  ATC  provides  radar 
vectoring,  sequencing,  and  separation 
for  all  aircraft  operating  under 
instrument  flight  rules  (IFR)  ajid  for 
participating  aircraft  operating  under 
visual  flight  rules  (VFR).  TRSA  airspace 
and  operating  rules  are  not  established 
by  regulation,  and  participation  by 
pilots  operating  in  the  TRSA  under  VFR 
is  voluntary,  although  pilots  are  urged 
to  participate.  This  level  of  service  is 
known  as  Stage  III  and  is  provided  at  all 
locations  identified  as  TRSA's. 

The  Billings  Logan  International 
Airport  is  a  major  terminal  hub  that 
primarily  serves  the  States  of  Montana. 
Wyoming,  and  the  Dakotas.  Airport 
operations  at  Billings  Logan 
International  Airport  consist  primarily 
of  large  air  carriers  (turbine- powered), 
air  fi-eighters,  corporate  jets,  air  taxis 
(multi-engine  turboprop  and  piston- 
engine  aircraft),  and  general  aviation 
(GA)  itinerant  and  training  (multi- 
engine  andsingle-engine)  aircraft.  An 
extensive  lifeguard  (heficopter  and 
fixed-wing)  operation  is  based  at 
Billings  Logan  hitemational  Airport. 
The  availability  of  instrument  approach 
aids  at  Billings  Logan  International 
Airport  attracts  miUtary  (United  States 
Air  Force  units)  and  civil  (Rocky 
Mountain  College  aviation  curriculum) 
entities  alike. 

The  terminal  air  traffic  environment  is 
basically  unencumbered  by  terrain  and 


special  use  airspace  restrictions.  Aircraft 
operating  under  VFR  that  transit  the 
Billings  terminal  area  normally  do  so  on 
random,  flight-specific  routes.  There  are 
no  major  "established"  VFR  routes  to  be 
considered. 

On  June  21,  1988,  the  FAA  published 
a  final  rule,  "Transponder  with 
Automatic  Altitude  Reporting 
Capability  Requirement  (Mode  C)" 
(Amendment  No.  91-203;  53  FR  23356), 
which,  among  other  amendments, 
revised  Section  91.24  of  the  Federal 
Aviation  Regulations  (14  CFR  part  91 ) 
In  pertinent  part,  that  rule  added 
Section  91.24{b)(5){ii),  effective 
December  30, 1990,  which  required 
aircraft  operating  in  the  airspace  from 
the  surface  to  10,000  feet  MSL  within  a 
10-mile  radius  of  any  airport  listed  in 
newly  designated  Appendix  D  of  part  91 
to  be  equipped  with  an  operable 
transponder  with  Mode  C  except  when 
operating  in  the  airspace  below  1 ,200 
feet  above  ground  level  outside  of  the 
airport  traffic  area.  Logan  fntemational 
Airport,  Billings,  MT,  and  Hector 
International  Airport,  Fargo,  ND,  were 
the  only  airports  listed.  Aircraft  which 
were  not  originally  certificated  with  an 
engine-driven  electrical  system  or 
which  had  not  subsequently  l)een 
certified  with  such  a  system  installed, 
balloons,  and  gliders  were  excluded 
from  this  requirement  The  preamble  to 
this  rule  indicated  that  an  airport  would 
be  considered  as  a  candidate  for  this 
Mode  C  requirement  if  its  annual 
enplaned  passenger  count  exceeded 
200,000.  The  preamble  further  stated 
that  several  airports  e.xceeded  the 
200,000  annual  enplaned  passenger 
requirement,  which  had  not  been 
designated  as,  or  plaimed  for,  a  Clasb  C: 
airspace  area  (formerly  ARSA) 
(including  Billings,  MT).  The  FAA 
examined  the  operations  at  this  locatiu.o 
and  determined  that  the  Mode  C 
requirement  should  be  established  at 
Billings,  MT,  because  this  airport  had 
experienced  a  significantly  high  nnmht-r 
of  passenger  enplanements,  and 
typically  generated  over  50,000 
instrument  operations  per  year. 

On  December  17, 1993,  the  FAA 
proposed  to  designate  a  Class  C  airspao 
area  at  the  Billings  Logan  International 
Airport.  MT  (58  FR  65950).  Interested 
parties  were  invited  to  partidpate  in 
this  rulemaking  proceeding  by 
submitting  comments  on  the  proposal  to 
the  FAA.  No  comments  were  received. 

The  Rule 

These  amendments  to  parts  71  and  91 
of  the  Federal  Aviation  Regulations  (14 
CFR  parts  71  and  91)  establish  a  Class 
C  airspace  area  at  the  Billings  Logan 
International  Airport  and  revoke  the 


Class  D  airspace  area  at  Billings.  MT. 
This  action  will  remove  Billings  Logan 
International  Airport  as  the  only 
remaining  airport  under  Appendix  D, 
Section  2  of  part  91.  "airports  at  which 
the  requirements  of  section 
91.215(b)(5){ii)  apply."  This  action  will 
not  remove  Appendix  D,  Section  2  of 
part  91.  Billings  Logan  International 
Airport  is  a  public  airport  with  an 
operating  control  tower  ser\'ed  by  a 
Level  II  TRACON,  at  which  a  TRSA  is 
in  effect.  The  establishment  of  this  Class 
C  airspace  area  will  require  pilots  to 
establish  two-way  radio 
communications  with  the  ATC  facility 
providing  air  traffic  services  prior  to 
entering  the  airspace  and  thereafter 
maintain  those  communications  while 
within  the  Class  C  airspace  area. 
Implementation  of  the  Class  C  airspace 
area  will  promote  the  efficient  control  of 
air  traffic  and  reduce  the  risk  of  midair 
collision  in  the  terminal  area.  The  Class 
D  airspace  area  is  being  revoked  because 
Class  C  airspace  is  more  restrictive  (i.e., 
carries  higher  operational  requirementsj 
than  Class  D  airspace.  Therefore,  the 
FAA  is  revoking  the  Billings,  MT.  Class 
D  airspace  area. 

This  action  supports  a  goal  of  airspace 
reclassification — to  simplify  the 
airspace  by  eliminating  overlapping 
airspace  designations.  The  coordinates 
in  this  document  are  based  on  North 
American  Datum  83.  Except  for  editorial 
changes  and  the  revocation  of  the  Class 
D  airspace  area  in  Billings,  MT,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Class  C  and  Class  D 
airspace  designations  are  published  in 
paragraphs  4000  and  5000,  respectively, 
of  FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 
The  Class  C  airspace  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order  and  the  Class 
D  airspace  area  listed  in  this  document 
will  be  removed  subsequently  from  the 
Order. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  imdergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 


trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  the  final  rule 
will  generate  benefits  that  justify  its 
costs  and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order  and  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  and  will  not 
constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

Costs 

The  FAA  has  determined  that  the 
establishment  of  the  BiUings,  MT,  Class 
C  airspace  area  at  Logan  International 
Airport  will  impose  a  one-time  FAA 
administrative  cost  of  S550  (1993 
doHars).  For  the  aviation  community 
(aircraft  operators  and  fixed-based 
operators),  the  final  rule  will  impose 
only  negligible  costs.  The  potential  costs 
of  the  Class  C  airspace  area  are 
discussed  below. 

For  the  Billings,  MT,  Class  C  airspace 
area,  the  FAA  does  not  expect  to  incur 
any  additional  costs  for  ATC  staffing, 
training,  or  facility  equipment.  The  FAA 
is  confident  that  it  can  accommodate 
any  additional  traffic  that  will 
participate  in  radar  services  at  the  Class 
C  airspace  area  through  more  efficient 
use  of  personnel  at  current  authorized 
staffing  levels.  The  FAA  has  trained  its 
controller  force  in  Class  C  airspace 
procedures  during  regularly  scheduled 
briefing  sessions  routinely  held  at 
Billings.  Thus,  no  additional  training 
costs  or  equipment  requirements  are 
anticipated. 

Establishment  of  Class  C  airspace 
throughout  the  country  has  made  it 
necessary  to  revise  sectional  charts  by 
removing  existing  airspace  depictions 
and  incorporating  the  new  Class  C 
airspace  boundaries.  The  FAA  currently 
revises  these  sectional  charts  every  6 
months  to  reflect  changes  to  the  airspace 
environment. 

Changes  required  to  depict  Class  C 
airspace  are  made  routinely  during 
these  charting  cycles.  The  periodic 
changes  to  these  charts  are  considered 
as  routine  operating  expenses  of  the 
FAA.  Thus,  the  FAA  does  not  expect  to 
incur  any  additional  charting  costs  as  a 
result  of  the  establishment  of  the 
Billings  Class  C  airspace  area. 

The  FAA  holds  an  informal  public 
meeting  at  each  proposed  Class  C 
airspace  location.  These  meetings 
provide  pilots  with  the  best  opportunity 
to  leam  about  Class  C  airspace  operating 
procedures.  The  routine  expenses 
associated  with  these  public  meetings 
are  incurred  regardless  of  whether  Class 
C  airspace  is  ultimately  established. 


Before  the  Billings,  MT,  Class  C  airspace 
area  becomes  effective,  the  FAA  will 
distribute  a  "Letter  To  Airmen"  to  all 
pilots  residing  within  50  miles  of  the 
Class  C  airspace  site  that  will  explain 
the  operation  and  airspace  configuration 
of  the  Class  C  airspace.  The  "Letter  to 
Airmen"  cost  will  be  approximately 
$550.  This  one-time  negligible  cost  will 
be  incurred  upon  the  establishment  of 
the  Class  C  airspace  area. 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  the  terminal  area 
without  establishing  radio 
com.munications  or  participating  in 
Stage  III  services  may  choose  to 
circumnavigate  the  Billings  Class  C 
airspace  area.  However,  the  FAA 
contends  that  these  operators  can 
circumnavigate  the  Class  C  airspace  area 
without  significantly  deviating  from 
their  regular  flight  paths.  They  could 
remain  clear  of  the  Class  C  airspace  area 
by  flying  above  the  ceiling  (7,700  feet 
mean  sea  level  (MSL)).  under  the  outer 
floor  (4,900  feet  MSL),  or  just  beyond 
the  lateral  boundaries.  The  FAA 
estimates  that  this  final  rule  will  have 
a  negligible,  if  any,  cost  impact  on 
nonparticipating  GA  aircraft  operations 
because  of  the  small  deviations  from 
current  flight  paths  imposed  on  these 
operators. 

The  F.\A  assumes  that  nearly  all 
aircraft  operating  in  the  vicinity  of  the 
Billings  Class  C  airspace  area  already 
have  Mode  C  transponders  and  two-way 
radio  communications  capability.  All 
aircraft  (except  those  without  an 
electrical  system,  balloons,  and  gliders) 
flying  in  the  vicinity  of  the  Billings 
Logan  International  Airport  have  been 
required  (under  14  CFR  Section 
91.215(b)(5)(ii))  to  have  a  Mode  C 
transponder  since  December  30. 1990. 
Aircraft  with  Mode  C  transponders  are 
usually  equipped  with  two-way  radio 
communications  capability  because 
radios  are  considered  a  more  basic  piece 
of  avionics  equipment.  Since  the  cost  of 
the  Mode  C  requirement  has  already 
been  addressed  (Phase  II  of  the  Mode  C 
Rule),  it  is  not  considered  separately 
here  in  order  to  avoid  double  counting. 
This  final  rule  will  terminate  the 
exemption  from  the  Mode  C 
requirement  for  gliders,  balloons,  and 
aircraft  certified  without  engine-driven 
electrical  systems.  The  overall  economic 
impact  will  be  very  slight  because  there 
are  not  many  of  these  aircraft,  and  ATC 
will  have  discretion  to  authorize 
deviations  fet)m  the  Mode  C  requirement 
for  these  aircraft  on  an  individual  basis. 
The  estabhshment  of  the  Billings,  MT, 
Class  C  airspace  area  is  not  expected  to 
have  any  adverse  impacts  on  the 
operations  of  the  two  small  satellite 
airports  (Laurel  Municipal  and  Airpark 
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Oscars)  located  in  th|  vicinity  of 
Billings  Logan  Intemlational  Airport. 
Pilots  using  these  air|x)rts  who  do  not 
have  the  required  equipment  can 
circiunnavigate  the  Glass  C  airspace 
area. 

Benefits 

The  benefits  of  the 
C  airspace  area  will  I  e  enhanced 
aviation  safety  (lowe  ed  risk  of  midair 
collisions)  and  impn  ved  operational 
efliciency  (higher  air  traffic  controller 
productivity  with  ex  sting  resources). 
These  potential  benefits  are  difficult  to 
quantify  in  monetary  terms.  Thus,  such 
benefits  have  been  analyzed  in 
qualitative  terms  and  are  discussed 
below. 

The  NAR  Task  Gro  up  found  that 
airspace  users,  espec  ally  GA  users, 
encountered  signifio  jit  problems  with 
terminal  radar  servic  ?s.  Different  levels 
of  radar  service  offer  id  within  terminal 
areas  caused  confusii  >n  about  existing 
restrictions  and  privi  leges. 

The  standardizatio  a  and 
simphfication  of  ope-ating  procedures 
provided  by  Qass  C  i  irspace  is  expected 
to  alleviate  many  of  t  aese  problems.  All 
these  benefits  of  the  i  !:iass  C  airspace 
program,  however,  a  nnot  be 
specifically  attributed  to  individual 
airports.  Rather,  the  I  lenefits  will  result 
from  overall  improve  ments  in  terminal 
area  ATC  procedures  realized  as  Class  C 
airspace  is  implemer|ted  throughout  the 
country.  Establishment  of  the  Billings, 
MT,  Class  C  airspace  area  will 
contribute  to  these  overall 
improvements. 
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enplanements  and  aircraft  operations 
have  made  Billings,  MT,  eligible  to 
become  a  Qass  C  airspace  area. 
The  FAA  has  conservatively 
estimated  that  the  Gass  C  airspace 
program  will  reduce  the  risk  of  midair 
colhsion  by  50  percent  at  TRSA 
locations.  This  estimate  is  based  on 
studies  of  near  midair  colhsion  (NMAC) 
trends  and  radar  tracking  data  from  the 
original  Columbus,  OH,  Class  C  airspace 
location  and  a  review  of  the  National 
Transportation  Safety  Board's  (NTSB) 
midair  collision  accident  records  from 
January  1978  to  October  1984.  This  50 
percent  reduction  translates  into  one 
midair  collision  prevented  nationally 
every  one  to  two  years.  The  FAA 
currently  values  the  prevention  of  a 
human  fatality  at  $2.6  million  and  the 
prevention  of  a  serious  injury  at 
5640,000.  The  quantifiable  benefits  of 
preventing  a  midair  colhsion  (based  on 
the  aforementioned  reports)  can  range 
from  less  than  $172,000  (1993  dollars), 
a  minor  non-fatal  accident  between  two 
GA  aircraft  in  which  both  aircraft  need 
to  be  replaced,  to  $409  million  (1993 
dollars),  the  weighted  average  of  a 
midair  collision  between  an  air  carrier 
and  a  GA  aircraft  in  which  there  are  no 
survivors.  The  benefits  of  the  Billings, 
MT,  Class  C  airspace  area  and  other 
designated  airspace  actions  that  require 
Mode  C  transponders  cannot  be 
separated  from  the  benefits  of  the  Mode 
C  Rule  and  the  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
Rule.  These  airspace  actions  will  share 
potential  benefits  totaling  $4.4  billion 
(discounted  7  percent,  15  years,  1993 
dollars). 

International  Trade  Impact  Assessment 

This  final  rule  will  only  affect  U.S. 
terminal  airspace  operating  procedures 
at  and  in  the  vicinity  of  Billings,  MT. 
This  final  rule  will  not  impose  a 
competitive  trade  disadvantage  on 
foreign  firms  in  the  sale  of  either  foreign 
aviation  products  or  services  in  the 
United  States.  In  addition,  domestic 
firms  would  not  incur  a  competitive 
trade  disadvantage  in  either  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regiilations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  final  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  the  FAA's 
procediu-es  and  criteria  for 


implementing  the  RFA.  Small  entities 
are  independently  owned  and  operated 
small  businesses  and  small  not  for  profit 
organizations.  A  substantial  number  of 
small  entities  is  defined  as  a  number 
that  is  11  or  more  and  which  is  more 
than  one-third  of  the  small  entities 
subject  to  the  final  rule. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  will  be  potentially 
affected  by  this  final  rule  are  defined  as 
fixed-base  operators,  airport  operators, 
flight  schools,  agricultural  operators, 
and  other  small  aviation  businesses 
operating  in  the  vicinity  of  the  Billings, 
MT,  Class  C  airspace  area.  Sport 
aviation  interests  that  may  be  affected 
include  ballooning,  parachuting,  and 
gliding.  Mandatory  participation  in  the 
Class  C  airspace  and  special  conditions 
aroimd  Billings  could  potentially 
impose  certain  costs  (i.e.,  avionics 
equipment)  on  aircraft  operators.  The 
FAA  will  develop  special  procedures  to 
accommodate  these  activities  through 
local  agreements  between  ATC  and  the 
affected  organizations.  For  these 
reasons,  the  FAA  does  not  expect  any 
adverse  impacts  to  occiu'  as  a  result  of 
the  establishment  of  the  BiUings,  MT, 
Class  C  airspace  area. 

The  FAA  nas  determined  that  this 
final  rale  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  under  the  terms  of  the  RFA. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  Government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrmient.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
final  rule  to  establish  the  Billings,  MT, 
Class  C  airspace  area  will  impose  a 
negligible  cost  of  $550  on  the  agency. 
When  this  cost  estimate  of  $550  is 
added  to  the  total  cost  of  the  Class  C 
airspace  program,  the  Qass  B  airspace 
program,  the  Mode  C  Rule,  and  the 
TCAS  Rule,  the  combined  cost  will  still 
be  less  than  their  total  potential  safety 
benefits.  This  final  rule  will  also 
generate  benefits  in  the  form  of 
enhanced  operational  efficiency.  The 
establishment  of  the  Billings,  MT,  CIas.s 
C  airspace  area  will  only  impose 
negligible  costs  on  the  aviation 
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community.  Thus,  this  final  rule  will  be 
cost  beneficial. 

List  of  Subjects 

14CFRPart71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

14CFRPart91 

Aircraft,  Air  traffic  control.  Aviation 
safety. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). . 
1510:  E.O.  10854,  24  PR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389: 49  U.S.C.  106(g):  14  CFR 
11.69. 


§  71.1  -  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  4000— Subpart  C-Class  C  Airspace 


ANM  ?vrr  C  Billings,  MT  (New) 

Billings  Logan  International  Airport 
(Lat.  45°48'30"  N.,  long.  108''32'38"  VV.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  7.700  feet  MSL 
within  a  5-mile  radius  of  the  Billings  Logan 
International  Airport;  and  that  airspace 
extending  upward  from  4,900  feet  MSL  to 
and  including  7.700  feet  MSL  within  a  10- 
miie.radiusof  the  airport. 


Paragraph  5000— Subpart  D-Class  D 
Airspace 


ANM  MT  D  Billings.  MT  (Removedl 


PART  91— {AMENDED] 

3.  The  authority  citation  for  14  CFR 
part  91  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7),  1303. 
1344. 1348, 1352  through  1355. 1401. 1421     . 
through  1431. 1471. 1472,  1502.  1510,  1522. 
and  2121  through  2125;  articles  12.  29,  31. 
and  32(a)  of  the  Convention  on  International 
Civil  Aviation  (61  Stat.  1180):  42  U.S.C.  4321 
et  seq.;  E.O.  11514.  35  PR  4247,  3  CFR.  1966- 
1970  Comp.,  p.  902;  49  U.S.C.  106(g). 

4.  Appendix  D,  Section  2  to  part  91 
is  amended  by  removing  the  paragraph 
beginning  "The  requirements,"  and  the 
entry  for  "Billings,  MT  (Logan 
International  Airport)". 

Issued  in  Washington.  DC.  on  |ulv  15. 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

Appendix  to  the  Final  Rule 
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14CFRPart91 

[Docket  Na  26142;  Amdt  No.  91  -240] 

RIN2120-AD75 

Temporary  Restriction  of  Instrument 
Approaches  and  Certain  Visual  Flight 
Rules  Operations  in  High  Barometric 
Weather  Conditions 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  On  April  12,  1994,  the 
Federal  Aviation  Administration  (FAAj 
issued  a  final  rule  amending  the  Federal 
Aviation  Regulations  (FAR)  governing 
temporary  flight  restrictions  (59  FR 
17450;  April  12, 1994).  This  action 
corrects  an  error  concerning  the 
intended  placement  within  the  FAR  of 
the  new  section  governing  temporary 
restrictions  of  instrument  approaches 
and  certain  visual  flight  rules  operations 
in  high  barometric  weather  conditions 
by  creating  a  new  §  91.144  and  deleting 
§91.92. 

EFFECTIVE  DATE:  May  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Youngblut,  Regulations  Branch 
(AFS-240),  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591.  Telephone: 
(202) 267-3755. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  12, 1994,  the  FAA  issued  a 
final  rule  amending  the  FAR  governing 
temporary  flight  restrictions  (59  FR 
17450:  April  12,  1994:  Federal  Register 
Document  94-8775)  by  adding  §  91.92. 
The  FAA  intended  to  put  the  new 
section  with  other  regulations  governing 
temporary  flight  restrictions.  However, 
§§  91.27  through  91.99  are  reserved. 
Other  flight  restrictions  are  contained  in 
§§  91.137  through  91.143.  This  action 
corrects  the  error  by  redesignating 
§91.92  as  new  §91.144. 

This  document  corrects  the  preamble 
to  the  final  rule  publisi^ed  on  April  12, 
1994  (59  FR  174S01)  by  replacing  every 
reference  to  §  91.92  with  the  new 
§91.144. 

Accordingly,  the  Federal  Register 
document  FR  Doc.  94-8775,  which  was 
published  on  April  12,  1994,  at  59  FR 
17450.  is  corrected  as  follows: 

PART  91— {CORRECTED] 

On  page  17452  in  the  third  column, 
in  amendatory  instruction  2.  §  91.92 
should  be  correctly  designated  as 
§  91.144,  and  the  section  heading  is 
correctly  added  to  read  as  follows: 


2.  Section  91.144  is  added  to  read  as 
follows:  §  91.144  Temporary  restriction 
on  flight  operations  during  abnormally 
high  barometric  pressure  condition. 

*        •        •        •        • 

Issued  in  Washington.  DC  on  July  19. 1994. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  94-17997  Filed  7-22-94;  8:45  am) 
BILLING  CODE  491»-1VM 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

rrD8556]        '  -' 

RIN  1545-AP70 

Computation  and  Characterization  of 
Income  and  Earnings  and  Profits 
Under  the  Dollar  Ap|>roximate  Separate 
Transactions  Method  of  Accounting 
(DASTM) 

AGENCY:  internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to  the 
computation  and  characterization  of 
income  or  earnings  and  profits  under 
the  dollar  approximate  separate 
transactions  method  of  accounting 
(DASTM).  These  regulations  are  issued 
under  section  985  of  the  Internal 
Revenue  Code  of  1986  (Code),  which 
was  added  to  the  Code  by  the  Tax 
Reform  Act  of  1986.  These  regulations 
provide  guidance  for  taxpaj'ers  with  a 
qualified  business  unit  (QBU)  operating 
in  a  hyperinflationary  environment,  i.e.. 
a  QBU  that  must  use  the  dollar  as  its 
functional  currency  and  determine 
income  or  earnings  and  profits  under 
DASTM  because  its  functional  currency 
otherwise  would  be  a  hyperinflationary 
currency. 

DATES:  These  regulations  are  effective 
July  25,  1994. 

For  dates  of  applicability,  see  the 
Effective  Dates  portion  of  the  preamble 
under  SUPPLEMENTARY  MFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Feldman  or  Teresa  B.  Hughes  of 
the  Office  of  Associate  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224.  Attention:  CCKX)RP:T:R 
(INTL-29-91)  (202-622-3870.  not  a  toll- 
free  call). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1051.  The  estimated  annual  burden  per 
respondent  varies  from  45  minutes  to 
IV4  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  1 V4  hours. 

Conunents  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer  PC:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503. 

Background 

On  July  17, 1991,  proposed 
amendments  to  §  1.985-3  were 
published  in  the  Federal  Register  at  56 
FR  32525.  In  addition,  conforming 
changes  were  proposed  to  §§  1.904-4, 
1.954-2T,  1.985-0, 1.985-1,  and  1.985- 
2.  A  public  hearing  was  held  on 
September  13, 1991.  A  number  of 
comments,  which  are  discussed  below, 
were  received  on  issues  raised  by  the 
proposed  regulations.  After 
consideration  of  these  comments,  the 
regulations  are  adopted  as  a  Treasury- 
decision  with  the  modifications 
described  below 

Explanation  of  Provisions 

Under  §  1.985-l(b)(2)(ii)(A).  a  QBU 
that  would  otherwise  have  a 
hyperinflationary  currency  as  its 
functional  currency  must  use  the  dollar 
as  its  functional  currency  and  must 
compute  income  or  earnings  and  profits 
using  DASTM  for  taxable  years 
.beginning  after  August  24.  1994.  Any 
change  in  a  QBU's  method  of 
accounting  which  results  irom  the 
QBU's  adoption  of  DASTM  under  these 
final  regulations  shall  be  deemed  to 
have  been  made  with  the  consent  of  the 
Commissioner. 

Some  commentators  objected  to  the 
requirement  that  use  of  the  dollar  and 
DASTM  be  made  mandatory  for  a  QBU 
operating  in  a  hyperinflationary 
environment.  The  suggestion  that  use  of 
the  dollar  and  DASTM  should  continue 
to  be  elective  was  not  adopted  because 
the  use  of  a  hyperinflationary  functional 
currency  and  the  profit  and  loss  method 
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of  accounting  (P&L  method)  does  not 
clearly  reflect  incoi  ne. 

Under  the  P&L  method,  income  or 
loss  is  computed  in  the 
hyperinflationary  c  irrency  and 
translated  into  doll  trs  at  the  appropriate 
exchange  rate  for  tie  accounting  period. 
The  P&L  method  distorts  income  and 
loss  of  a  QBU  with  substantial 
depreciable  assets.  \s  the 
hyperinflationary  carrency  depreciates 
with  respect  to  the  Jollar,  sales 
revenues  tas  measu  red  in  the 
hyperinflationary  c  irrency)  increase; 
but  depreciation  and  amortization 
deductions,  which  we  based  on 
hyperinflationary  c  irrency  cost  bases, 
remain  constant.  Tais  results  in  an 
overstatement  of  in  ;ome.  Another 
distortion  occurs  w  th  respect  to  income 
and  expense  derive  i  from 
hyperinflationary  financial  assets  and 
liabilities.  For  exan  pie,  a  QBU  that 
borrows  in  hyperin  lationary  currency 
will  incur  and  dedv  ct  a  very  high  level 
of  nominal  interest  expense,  reflecting 
the  lender's  expect;  tion  that  payment  of 
interest  and  repayn  ent  of  principal  will 
be  in  devalued  cun  jncy.  However, 
under  the  P&L  metl  od,  the  offsetting 
exchange  gain  (rela  ive  to  the  dollar)  on 
a  QBU's  hyperinflal  ionary  currency 
liabilities  is  deferre  1,  causing  the 
income  of  net  borro  ivers  to  be 
understated. 

In  light  of  these  distortions,  use  of  a 
hyperinflationary  fi  nctional  currency 
and  the  P&L  metho(   by  QBUs  operating 
in  a  hyperinflationa  ry  environment  is 
not  appropriate.  Th  ;  regulations, 
therefore,  generally  require  that  QBUs 
operating  in  a  hype  inflationary 
environment  use  th  ;  dollar  and  DASTM 
for  future  taxable  y(  ars.  Under  §  1.985- 
l(b)(2)(ii)(B)(2),  hov  'ever,  a  taxpayer  is 
not  required  to  use  DASTM  to  compute 
the  income  or  loss  c  r  earnings  and 
profits  of  a  foreign  <  orporation  that  is 
not  a  controlled  fori  lign  corporation. 
This  exception  is  pi  ovided  because 
minority  shareholdi  irs  of  a  foreign 
corporation  may  be  unable  to  obtain  the 
inform.ition  require  i  to  apply  DASTM. 
However,  where  th(  necessary 
information  can  be  )btained,  §  1.985- 
lfb)(2){ii)(B)(2)  prq^  ides  that  DASTM 
may  be  elected  by  a  noncontrolled 
section  902  corpora  ion  under  the 
procedural  rules  of  j  1.985-2(cK3). 

Section  1.985-1(1  )(2)(ii)(B)(l)  clarifies 
the  rule  for  determi  ling  the  functional 
currency  of  a  QBU  I  ranch  of  a  foreign 
corporation  when  U  le  foreign 
corporation  has  a  non-dollar  functional 
currency  that  is  not  hyperinflationary.  If 
the  QBIJ  branch  oth  erwise  would  have 
a  hyperinflationary  currency  as  its 
functional  currency  the  branch's 


functional  currency  is  the  functional 
currency  of  the  foreign  corporation. 

The  definition  of  hyperinflationary 
currency,  now  foujid  in  §  1.985- 
l(b)(2)(ii)(D),  has  been  revised  to  clarify 
that  the  cumulative  inflation  rate  during 
the  thirty-six  month  base  period  is 
based  on  compounded  inflation  rates  for 
the  base  period,  and  not  on  the  sum  of 
annual  inflation  rates.  This  change 
conforms  the  definition  of 
hyperinflationary  currency  more  closely 
to  that  applicable  under  United  States 
generally  accepted  accounting 
principles  (GAAP). 

Section  1.985-3(a)  provides  that,  for 
all  purposes  of  subtitle  A,  DASTM  must 
be  used  to  compute  gross  income, 
income  or  loss,  or  earnings  and  profits 
(or  deficits  in  earnings  and  profits).  This 
provision  is  intended  to  clarify  that 
DASTM  gain  or  loss  is  part  of  gross 
income  for  purposes  of  the  de  minimis 
and  full  inclusion  rules  of  section 
954(b)(3)  (A)  and  (B),  and  that  DASTM 
gain  or  loss  must  be  taken  into  account 
in  applying  the  related  party  interest 
rules  of  section  954(b)(5),  among  other 
computations. 

Section  1.985-3(a)  further  provides 
that,  for  open  taxable  years  beginning 
after  December  31, 1986,  but  before  the 
effective  date  of  these  regulations,  the 
taxpayer  has  the  option  to  elect  DASTM 
for  any  open  taxable  year  (and  all 
subsequent  taxable  years).  Taxpayers 
previously  using  the  P&L  method  that 
wish  to  elect  DASTM  for  prior  open 
years  may  do  so  by  amending  their  tax 
returns  for  the  applicable  years  and 
complying  with  the  applicable  election 
procedures  of  §  1.985-2,  including  the 
conformity  requirements  of  §  1.985- 
2(d)(3),  if  applicable.  Taxfwyers  that 
have  elected  DASTM  and  applied  the 
rules  under  prior  §  1.985-3  may  elect  to 
apply  the  rules  under  this  revised 
§  1.985-3  by  amending  their  tax  returns 
for  the  applicable  years.  In  either  case, 
the  Conunissioner  is  deemed  to  consent. 

If  a  taxpayer  elects  for  prior  years  to 
change  the  functional  cixrrency  of  a 
QBU  operating  in  a  hyperinflationary 
environment  to  the  dollar,  it  must  make 
the  adjustments  described  in  §  1 .985-5 
(or§1.985-5T,  if  apphcable)  if  the  year 
of  change  begins  after  1987,  or  the 
adjustments  described  in  §  1.985-6  (or 
§  1.985-6T,  if  apphcable)  if  the  year  of 
change  begins  in  1987.  The  adjustments 
described  in  §  1.985-5  (or  §  1.985-5T,  if 
applicable)  must  be  included  in  income 
in  the  taxable  year  prior  to  the  year  of 
change  unless  that  prior  taxable  year  is 
closed.  In  that  case,  the  adjustments 
must  be  included  in  income  in  the  yedr 
of  change. 

Certain  countries  with  hyperinflation 
require  taxpayers  to  make  adjustments 


to  the  balance  sheet  under  a  system  of 
monetary  correction  with  respect  to 
fixed  assets  and  capital,  with 
corresponding  adjustments  to  the  profit 
and  loss  statement.  Under  U.S.  GAAP, 
these  adjustments  are  reversed.  Section 
1.985-3(b)(2)  and  §  1.985-3(d)(2)(ii) 
have  been  clarified  to  require  reversal  of 
monetary  correction  adjustments 
required  by  local  accounting  principles. 

Taxpayers  suggested  that  they  should 
be  permitted  to  translate  certain 
financial  assets  and  liabilities  at  the 
period-end  exchange  rate,  rather  than  at 
the  average  exchange  rate  for  the  last 
translation  period  in  order  to  conform 
the  rules  under  §  1.985-3  to  GAAP.  To 
make  it  clear  that  the  period-end 
exchange  rate  may  be  used,  §  1.985- 
3(c)(6)  has  been  amended  to  indicate 
that  a  spot  exchange  rate  on  the  last  day 
of  the  taxable  period  is  a  reasonable 
method,  provided  that  it  is  consistently 
and  used  and  conforms  to  the  taxpayer's 
method  of  financial  accounting. 

Taxpayers  requested  guidance  with 
respect  to  transactions  described  in 
section  988(c)(1)  (B)  and  (C) 
denominated  in  a  currency  other  than  a 
QBU's  hyperinflationary  currency  or  the 
dollar  (third  currency  transaction).  In 
order  to  parallel  the  financial 
accounting  rules  for  the  administrative 
ease  of  taxpayers  and  the  Service. 
§  1.985-3(c){9)  provides  that  taxpayers 
may  use  any  reasonable  method  of 
accounting  for  third  currency 
transactions  so  long  as  such  method  is 
consistent  with  their  method  of 
financial  accounting. 

Several  commentators  requested  that 
the  regulations  provide  a  simpler 
method  of  allocating  and  apportioning 
DASTM  gain  or  loss  for  small  taxpayers. 
This  suggestion  has  been  adopted 
Section  1.985-3(e)(2)  provides  that  a 
taxpayer  with  a  QBU  having  an  adjusted 
basis  in  assets  of  $10  million  or  less 
(taking  into  account  assets  of  related 
QBUs  resident  in  the  same  country)  may 
elect  to  allocate  DASTM  gain  or  loss 
ratably  to  all  items  of  the  QBU's  gross 
income  (determined  prior  to  adjustment 
for  DASTM  gain  or  loss).  Thus,  for 
purposes  of  the  foreign  tax  credit, 
DASTM  gain  or  loss  is  allocated  on  the 
basis  of  the  relative  amounts  of  gross 
income  in  each  separate  category 
described  in  section  904(d).  Similarly, 
for  purposes  of  section  952,  DASTM 
gain  or  loss  is  allocated  to  subpart  F 
income  in  a  separate  category  based  on 
the  ratio  of  gross  subpart  F  income  in 
the  separate  category  to  total  gross 
income  in  that  category.  Commentators 
also  requested  a  simpler  method  for 
taxpayers  with  one  or  two  section 
904(d)  separate  categories  (or  a  de 
minimis  amount  in  a  second  category). 


This  suggestion  was  not  adopted 
because  the  allocation  rules  in  §  1.985^ 
3(e)(3)  more  accurately  reflect  the 
income  of  large  taxpayers. 

The  prior  final  regulations  imder 
§  1.985-3  provided  for  the  allocation  of 
DASTM  gains  and  losses  to  section 
904(d)  separate  categories  based  on 
foreign  source  gross  income  in  each 
category.  There  was  no  attempt  to 
identify  DASTM  gain  or  loss  with 
specific  assets  or  liabilities.  However,  in 
the  proposed  regulations  under  §  1.985- 
3,  DASTM  gain  or  loss  was  identified 
with  specific  assets  and  was  directly 
allocated  to  specific  section  904(d) 
separate  categories  based  on  the  income 
those  assets  would  generate.  With 
respect  to  liabilities,  the  proposed 
regulations  provided  that  DASTM  gain 
or  loss  should  be  allocated  to  the  section 
904(d)  separate  categories  in  the  same 
manner  as  the  allocation  and 
apportionment  of  interest  expense.  The 
proposed  regulations  applied  this 
metiiod  of  allocation  to  all  Uabilities. 

Some  comments  suggested  that 
DASTM  gain  or  loss  on  certain  non- 
interest-bearing  liabilities,  particularly 
short-term  non-interest-bearing  trade 
payables,  should  be  directly  allocated  to 
the  same  section  904(d)  separate 
category  as  the  income  produced  by  the 
purchased  good  or  service  to  which  the 
payable  relates.  The  suggested  rationale 
for  this  approach  is  that  in  a 
hyperinflationary  environment  the 
purchase  price  for  deferred  payment  of 
goods  or  services  reflects  a  premium  for 
inflation  expected  to  occur  prior  to 
payment.  This  overstated  purchase  price 
is  reflected  in  cost  of  goods  sold, 
distorting  the  taxpayer's  income  in  the 
pertinent  section  904(d)  separate 
category.  Therefore,  in  order  to 
compensate  for  this  distortion, 
commentators  recommended  adjusting 
cost  of  goods  sold  by  the  DASTM  gain 
on  the  trade  payable. 

In  response  to  this  suggestion, 
§  1.985-3(e)  now  provides  different 
rules  for  allocating  and  apportioning 
DASTM  gain  or  loss  with  respect  to 
interest-bearing  liabilities  (uiider 
§  1.985-3(e)(3)(vii))  and  non-interest- 
bearing  habilities  (under  §  1.985- 
3(e)(3)(viii)).  Section  1.985- 
3(e)(3)(vii)(A)  now  provides  that  the 
amount  of  DASTM  gain  on  interest- 
bearing  liabilities  reduces  interest 
expense  generated  by  such  liabilities; 
any  DASTM  gain  in  excess  of  interest 
expense  is  sourced  or  otherwise 
classified  in  the  same  manner  that 
interest  expense  is  allocated  and 
apportioned.  Any  DASTM  loss  on 
interest-bearing  liabilities  is  allocated 
and  apportioned  in  the  same  marmer 
that  interest  expense  is  allocated  and 


apportioned  linder  §  1.861-9T  (vdthout 
regard  to  the  exceptions  to  fungibility  in 
§  1.861-lOT). 

Section  1.985-3(e){3){vii)(B)  provides 
rules  with  respect  to  the  allocation  of 
DASTM  gain  or  loss  on  debt  that  gives 
rise  to  related  person  interest  expense 
under  section  954(b)(5).  Section 
954(b)(5)  requires  that  related  person 
interest  expense  must  first  be  allocated 
to  foreign  personal  holding  company 
income  that  is  passive  income  to  the 
extent  thereof  and  therefore  to  the 
section  904(d)(1)(A)  separate  category 
for  passive  income  for  purposes  of  the 
foreign  tax  credit  limitation.  To  prevent 
distortion,  any  DASTM  gain  or  loss 
arising  from  such  related  person  debt 
must  also  be  allocated  for  purposes  of 
sections  904  and  952  in  the  same 
maimer  that  the  related  person  interest 
expense  of  that  debt  is  required  to  be 
allocated  under  the  rules  of  section 
954(b)(5). 

One  commentator  suggested  that,  in 
applying  the  modified  gross  income  . 
method  under  §  1.861-9T(j)  to  allocate 
and  apportion  the  interest  expense  of  a 
controlled  foreign  corporation,  the  gross 
income  in  each  section  904(d)  separate 
category  should  first  be  adjusted  by  the 
amount  of  DASTM  gain  or  loss  allocated 
to  assets  under  §  1.985-3(e)(3)(v). 
Section  1.985-3(e)(3)(vii)(C)  of  the  final 
regulations  adopts  this  suggestion  and 
requires  that,  before  applying  the 
modified  gross  income  method  under 
§  1.861-9T(j),  an  adjustment  to  gross 
income  must  be  made  for  DASTM  gain 
or  loss  attributed  to  assets  under 
§  1.985-3(e){3)(v)  and  DASTM  gain  or 
loss  on  short-term,  non-interest-bearing 
trade  payables  under  §  1 .985- 
3(e)(3)(viii)(A). 

In  accordance  with  comments 
described  above,  §  1.985-3(e)(3)(viii)(A) 
provides  that  DASTM  gain  or  loss  on 
short-term,  non-interest-bearing  trade 
payables  is  allocated  to  the  same 
category  or  type  of  gross  income  as  the 
cost  or  expense  to  which  the  trade 
payable  relates.  For  this  purpose,  a 
short-term,  non-interest-bearing  trade 
payable  is  a  non-interest-bearing 
liability  with  a  term  of  183  days  or  less 
that  is  incurred  to  purchase  property  or 
services  to  be  used  by  the  obligor  in  an 
active  trade  or  business.  Under  §  1.985- 
3(e)(3)(viii)(B),  a  similar  rule  has  been 
provided  for  excise  tax  payables. 

Under  §  1.985-3(e)(3)(viii)(C){I), 
DASTM  gain  or  loss  on  other  non- 
interest-bearing  liabilities  is  allocated 
under  §  1.985-3(e)(3)(ix)  (i.e.,  on  a  gross 
income  basis).  However,  under  §  1.985- 
3(e)(3)(viii)(C)(2),  the  taxpayer  may 
demonstrate  to  the  satisfaction  of  the 
district  director,  or  the  district  director 
may  determine,  that  application  of  the 


gross  income  allocation  method  would 
result  in  a  substantial  distortion  of 
income.  In  that  case,  DASTM  gain  or 
loss  on  such  liabilities  may  be  attributed 
to  the  same  section  904(d)  separate 
category  or  subpart  F  category  as  the 
transaction  to  which  the  hability  relates. 

The  temporary  regulations  under 
§  1.954-2T  have  been  amended  in  this 
Treasury  Decision  and  will  be  finalized 
as  part  of  a  separate  regulation. 

An  accompanying  proposed 
regulation  provides  rules  that  would 
require  a  taxpayer  to  change  from 
DASTM  to  the  P&L  method  when  the 
currency  which  otherwise  would  be  its 
functional  currency  ceases  to  be 
hyperinflationary. 

Effective  Date 

These  regulations  are  effective  for 
taxable  years  beginning  after  August  24, 
1994.  However,  a  taxpayer  may  elect  to 
apply  §  1.985-3  to  any  open  taxable  year 
beginning  after  December  31,  1986 
(whether  or  not  DASTM  has  been 
previously  elected  for  some  or  all  of 
those  years).  In  order  to  make  this 
election,  the  taxpayer  must  apply 
§  1.985-3  to  that  year  and  all  subsequent 
years.  In  addition,  each  person  that  is 
related  (within  the  meaning  of  §  1.985- 
3(e)(2)(vi))  to  the  taxpayer  on  the  last 
day  of  any  taxable  year  for  which  the 
election  is  effective  and  that  would  have 
been  eligible  to  elect  DASTM  must  also 
apply  §  1.985-3  to  that  year  and  all 
subsequent  years. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Jacob  Feldman  and 
Teresa  B.  Hughes  of  the  Office  of 
Associate  Chief  Counsel  (International) 
writhin  the  Office  of  Chief  Counsel,  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 
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Accordingly 
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are  amended  as  ft  M 


PART  1— JNCOM 


Paragraph  1 

for  pari  1  continu^ 
follows: 


Authorifv:  26  U.S  C.  7805  *   * 


Par.  2.  In  §1. 
revised  to  read  as 


§1.904-4    Separatu 
904  Witt)  respect  to 
Income. 
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CFR  parts  1  and  602 
ows; 


: TAXES 


Tie 


authority  citation 
« to  read  in  part  as 


9C»-4 


,  paragraph  (jj  is 
Follows: 


application  of  section 
certain  categories  ol 


(jl  Special  rule ^  oi  DASTM  gain  or 
loss.  Any  DASTW  gain  or  loss  computed 
under  §  1.985-3(cl  must  be  allocated 
among  the  calegoi  ies  of  income  under 
the  rules  of  §  1.98  r-3  (e)(2)(iv}  or  |e)(3) 
The  rules  of  §  1.95  5-3(e}  applv  before 
the  rules  of  sectioi  i  904(d)(2){A)(iii)(mj 
(the  exception  fro  n  passive  income  for 
high-taxed  incomi ). 


Par.  3.  In  §  1. 
(gl(2)fi)  is  revised 


95  h-2T, 


,  paragraph 
o  read  as  follows: 


§  1.954-2T    Foreigr 
company  income; 
atter  Decemtwr  31 


personal  tiolding 
taxable  years  beginning 
988  (temporary). 


I  Qu  itif; 


(g)*  * 

(2)*   •   Ml) 
using  the  dollar 
transactions  methixi. 
or  loss  computed 
must  be  aUocated 
{^  1.985-3  |e)(2)(iv 


Ved  business  units 
approximate  separate 
Any  DASTM  gain 
under  §1.985-3(d) 
inder  the  rules  of 
or  (e)(3) 


Par.  4.  Section 
revising  the  table 
§  1  985-3  to  read  i 


§1.985-0    Outline  c  I  regulation 


Sates 


§1.985-3    United 
separate  transactions 

(a)  Scope  and  efftti  t 

(b)  Statement  of  ni(  !thod 

(c)  Translation  intc 

(d)  Computation  o 

(e)  Effect  of  a^STlil 
income,  taxable 
profits. 


1 .985-0  is  amended  by 
Qf  contents  entry  for 
follows: 


dollar  approximate 
method. 

ive  date, 
thod. 

United  Stales  dollars. 
DASTM  gain  or  loss, 
gain  or  loss  on  gross 
mro|nH,  or  earning";  and 


Par.  5.  Section  1.985-1  is  amended  as 
follows: 

1.  Revise  the  fifth,  seventh,  and  eighth 
sentences  of  paragraph  |a)(l). 

2.  Revise  paragraph  (b). 

3.  Revise  paragraph  (c)(6). 

4.  Add  a  new  sentence  to  the  end  of 
paragraph  (d)(l)(ii)  and  remove  the 
concluding  text  at  the  end  of  paragraph 
(d)(1). 

5.  The  revisions  and  additions  read  as 
follows: 

§  1.^85-1    Functional  currency. 

(a)  •   *   Ml)  *   *   "  Section  1.985-3 
sets  forth  the  dollar  approximate 
separate  transactions  method  that 
certain  QBUs  must  use  to  compute  their 
income  or  loss  or  earnings  and  prohts. 

*  •   *  Section  1.985-5  provides 
adjustments  that  are  required  to  be 
made  upon  a  change  in  functional 
currency.  Finally.  §1.985-6  provides 
transition  rules  for  a  QBU  that  uses  the 
dollar  approximate  separate  transactions 
method  for  its  first  taxable  year 
beginning  after  December  31, 1986. 

*  •        *        •        • 

(b)  Dollar  functional  currency — (1)  In 
general.  The  dollar  shall  be  the 
functional  currency  of  a  taxpayer  or 
QBU  described  in  paragraph  (b)(1)  (i) 
through  (v)  of  this  section  regardless  of 
the  currency  xiHed  in  keeping  its  books 
and  records  (as  defined  in  §  1.989(a)- 
1(d)).  The  dollar  shall  be  the  functional 
currency  of — 

(i)  A  taxpayer  that  is  not  a  QBU  (e.g., 
an  individual); 

(ii)  A  QBU  that  conducts  its  activities 
primarily  in  dollars.  A  QBU  conducts  its 
activities  primarily  in  dollars  if  the 
currency  of  the  economic  environment 
in  which  the  QBU  conducts  its  activities 
is  primarily  the  dollar.  The  facts  and 
circumstances  test  set  forth  in  paragraph 
(c)(2)  of  this  section  shall  apply  in 
making  this  determination; 

(iii)  Except  as  otherwise  provided  by 
ruling  or  administrative 
pronouncement,  a  QBU  thai  has  the 
United  States,  or  any  possession  or 
territory  of  the  United  Staff  .'^  where  the 
dollar  is  the  standard  currency,  as  its 
residence  (as  defined  in  section 
988(a)(3)(B)); 

(iv)  A  QBU  that  does  not  keep  books 
and  records  in  the  currency  of  any 
economic  environment  in  which  a 
significant  part  of  its  activities  is 
conducted.  Whether  a  QBU  keeps  such 
books  and  records  is  determined  in 
accordance  with  paragraph  (c)(3)  of  this 
section;  or 

(v)  A  QBU  that  produces  income  or 
loss  that  is,  or  is  treated  as,  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States. 


(2)  QBUs  operating  in  a 
hyperinflationary  environment — |i) 
Taxable  years  beginning  on  or  before 
August  24,  1994.  For  taxable  years 
begiiming  on  or  before  August  24, 1994, 
see  §  1.985-2  with  respect  to  a  QBU  that 
elects  to  use,  or  is  otherwise  required  to 
use,  the  dollar  as  its  functional 
currency. 

(ii)  Taxable  years  beginning  after 
August  24.  1994.— (A)  In  general.  For 
taxable  years  beginning  after  August  24, 
1994,  except  as  otherwise  provided  in 
paragraph  (b)(2)(iiMB)  of  this  section, 
any  QBU  that  otherwise  would  be 
required  to  use  a  hyperinflationary 
currency  as  its  functional  currency  must 
use  the  dollar  as  its  functional  currency 
and  compute  income  or  loss  or  earnings 
and  profits  under  the  rules  of  §  1.985- 
3. 

(B)  £xceptjons— (3)  Certain  QBU 
branches.  The  functional  currency  of  a 
QBU  that  otherwise  would  be  required 
to  use  a  hyperinflationary  currency  as 
its  functional  currency  and  that  is  a 
branch  of  a  foreign  corporation  having 
a  non-dollar  functional  ciurency  that  is 
not  hyperinflationary  shall  be  the 
functional  currency  of  the  foreign 
corporation.  Such  QBU's  income  or  loss 
or  earnings  and  profits  shall  be 
determined  under  §  1.985-3  by 
substituting  the  functional  currency  ol 
the  foreign  corporation  for  the  dollar. 

{2)  Corporation  that  is  not  a 
controlled  foreign  corporation.  A  foreign 
corporation  (or  its  QBU  branch) 
operating  in  a  hyperinflationary 
environment  is  not  required  to  use  the 
dollar  as  its  functional  curreru,-y 
piusuant  to  paragraph  {b)(2)(ii)(A)  of 
this  section  if  that  foreign  corporation  is 
not  a  controlled  foreign  corporation  as 
defined  in  section  957  or  953(c)(1)(B). 
However,  a  noncontrolled  section  902 
corporation,  as  defined  in  section 
904(d)(2)(E),  may  elect  to  use  the  dollar 
(or,  if  appropriate,  the  currency 
specified  in  paragraph  (b)(2)(ii)(B)(l)  of 
this  section)  as  its  (or  its  QBU  branch's) 
functional  currency  under  the 
procedures  set  forth  in  §  1.985-2(f;)(3). 
(C)  Change  in  functional  currency.  If 
a  QBU  is  required  to  change  its 
functional  currency  to  the  dollar  under 
paragraph  (b)(2)(ii)(A)  of  this  section,  or 
chooses  or  is  required  to  change  its 
functional  currency  to  the  dollar  for  any 
open  taxable  year  (and  all  subsequent 
taxable  years)  under  §  1.985-3(a)(2)(ii), 
the  change  is  considered  to  be  made 
with  the  consent  of  the  Commissioner 
for  purposes  of  §  1.985-4.  A  QBU 
changing  functional  currency  must 
make  the  adjustments  described  in 
§  1.985-5  if  the  year  of  ciiange  (as 
defined  in  §  1.481-l(a)(l))  begins  after 
1987,  or  the  adjustmentN  described  in 


§  1.985-6  if  the  year  of  change  begins  in 
1987.  The  adjustments  described  in 
§  1.985-5  must  be  included  in  income 
in  the  taxable  year  prior  to  the  year  of 
change  imless  that  prior  taxable  year  is 
closed.  In  that  case,  the  adjustments 
must  be  included  in  income  in  the  year 
of  change.  No  adjustments  imder  section 
481  are  required  solely  because  of  a 
change  in  functional  currency  described 
in  this' paragraph  {b)(2)(ii)(C). 

(D)  Hyperinflationary  currency.  For 
purposes  of  sections  985  through  989, 
the  term  hyperinflationary  currency 
means  the  currency  of  a  country  in 
which  there  is  cumulative  inflation 
during  the  base  period  of  at  least  100 
percent  as  determined  by  reference  to 
the  consumer  price  index  of  the  country 
listed  in  the  monthly  issues  of  the 
"International  Financial  Statistics"  or  a 
successor  publication  of  the 
International  Monetary  Fund.  If  a 
CO im try's  currency  is  not  listed  in  the 
monthly  issues  of  "International 
Financial  Statistics."  a  QBU  may  use 
any  other  reasonable  method 
consistently  applied  for  determining  the 
country's  consumer  price  index.  Base 
period  means,  with  respect  to  any 
taxable  year,  the  thirty-six  calendar 
months  immediately  preceding  the  first 
day  of  the  current  calendar  year.  For 
this  purpose,  the  cuimulative  inflation 
rate  for  the  base  period  is  based  on 
compounded  inflation  rates.  Thus,  if  for 
.  1991, 1992,  and  1993,  a  country's 
annual  inflation  rates  are  29  percent,  25 
percent,  and  30  percent,  respectively, 
the  cumulative  inflation  rate  for  the 
three-year  base  period  is  110  percent 
(((1.29  X  1.25  X  1.3)- 1.0  X 
1.10)xl00=110%j  and  the  currency  of 
the  country  for  the  QBU's  1994  year  is 
considered  hyperinflationary. 

(c)  *  *  * 

(6)  Effect  of  changed  circumstances. 
Regardless  of  any  change  in 
circumstances,  a  QBU  may  change  its 
functional  currency  determined  imder 
this  paragraph  (c)  only  if  the  QBU 
complies  with  §  1.985-4  or  the 
Commissioner's  consent  is  considered 
to  have  been  granted  under  §  1.985- 
2(d)(4)  or  §  1.985-3(a)(2)(ii). 

(d)  •  *  * 
(D*  *  • 

(ii)  *  *  •  For  purposes  of  this 
paragraph  (d)(1).  if  a  QBU  of  a  foreign 
corporation  has  the  dollar  as  its 
functional  currency  imder  paragraph 
(b)(2)  of  this  section,  the  QBU's 
activities  shall  be  considered  dollar 
activities  of  the  corporation. 
***** 

Far.  6.  Section  1.985-2  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to  read 
as  follows: 


§  1 .985-2    Election  to  use  the  United  States 
dollar  as  the  functional  currency  of  a  QBU. 

(a)  Background  and  scope — (1)  In 
general.  This  section  permits  an  eligible 
QBU  to  elect  to  use  the  dollar  as  its 
functional  currency  for  taxable  years 
begiiuaing  on  or  before  August  24, 1994. 
An  election  to  use  a  dollar  functional 
currency  is  not  permitted  for  a  QBU 
other  than  an  eligible  QBU.  Paragraph 
(b)  of  this  section  defines  an  eligible 
QBU!  Paragraph  (c)  of  this  section 
describes  the  time  and  manner  for 
making  the  dollar  election  and 
paragraph  (d)  of  this  section  describes 
the  effect  of  making  the  election.  For  the 
definition  of  a  QBU,  see  section  989(a). 
See  §  1. 985-1  (b)(2)(ii)  for  rules  requiring 
a  QBU  to  use  the  dollar  as  its  functional 
currency  in  taxable  years  beginning  after 
August  24,  1994. 

(2)  Exception.  Pursuant  to  §  1.985- 
l(b)(2)(ii)(B)(2),  the  rules  of  paragraph 
(c)(3)  of  this  section  shall  apply  with 
respect  to  the  procedure  required  to  be 
followed  by  a  noncontrolled  section  902 
corporation  as  defined  in  section 
9G4(d){2)(E)  to  elect  the  dollar  as  its  (or 
its  QBU  branch's)  functional  currency 
and  the  application  of  §  1.985-3. 

Co)  *  *  * 

(2)  Hyperinflationary  currency.  See 
§  1.985-l(b)(2)(ii)(D)  for  the  definition 
of  hyperinflationary  currency. 
***** 

Par.  7.  Section  1.985-3  is  revised  to 
read  as  follows: 

§  1.985-3    United  States  dollar  approximate 
separate  transactions  method. 

(a)  Scope  and  effective  date — (1) 
Scope.  This  section  describes  the  United 
States  dollar  (dollar)  approximate 
separate  transactions  method  of 
accounting  (DASTM).  For  all  purposes 
of  subtitle  A,  this  method  of  accounting 
must  be  used  to  compute  the  gross 
income,  taxable  income  or  loss,  or 
earnings  and  profits  (or  deficit  in 
earnings  and  profits)  of  a  QBU  (as 
defined  in  section  989(a))  that  has  the 
dollar  as  its  functional  currency 
pursuant  to  §  1.985-lCb)(2). 

(2)  Effective  date — (i)  In  general.  This 
section  is  effective  for  taxable  years 
begirming  after  August  24, 1994. 

(ii)  DASTM  prior-year  election.  A 
teixpayer  may  elect  to  apply  this  section 
to  any  open  taxable  year  begiiming  after 
December  31, 1986  (whether  or  not 
DASTM  has  been  previously  elected  for 
some  or  all  of  those  years).  In  order  to 
make  this  election,  the  taxpayer  must 
apply  §  1.985-3  to  that  year  and  all 
subsequent  years.  In  addition,  each 
person  that  is  related  (within  the 
meaning  of  §  1.985-3(e)(2)(vi))  to  the 
taxpayer  on  the  last  day  of  any  taxable 
year  for  which  the  election  is  effective 


and  that  would  have  been  eligible  to 
elect  DASTM  must  also  apply  these 
rules  to  that  year  and  all  subsequent 
years.  A  taxpayer  that  has  not 
previously  elected  to  apply  DASTM  to 
its  prior  taxable  years  may  make  the 
DASTM  election  for  the  pertinent  years 
by  filing  amended  returns  and 
complying  with  the  applicable  election 
procedures  of  §  1.985-2.  Form  8819 
shall  be  attached  to  the  return  for  the 
first  year  for  which  the  election  is  to  be 
effective.  A  taxpayer  that  has  elected 
DASTM  for  prioj  taxable  years  and 
applied  the  rules  under  §  1.985-3  (as 
contained  in  the  April  1, 1994  edition 
of  26  CFR  parti  (1.908  to  1.1000))  may 
amend  its  returns  to  apply  the  rules  of 
this  §  1.985-3.  In  either  case,  the 
DASTM  election  for  prior  taxable  years 
shall  be  deemed  to  be  made  with  the 
consent  of  the  Commissioner. 

(b)  Statement  of  method.  Under 
DASTM.  income  or  loss  or  earnings  and 
profits  (or  a  deficit  in  earnings  and  . 
profits)  of  a  QBU  for  its  taxable  year 
shall  be  determined  in  dollars  by — 

(1)  Preparing  an  income  or  loss 
statement  from  the  QBU's  books  and 
records  (within  the  meaning  of 

§  1.989(a)-l(d))  as  recorded  in  the 
QBU's  hyperinflationary  currency  (as 
defined  in  §  1.985-l(b)(2)(ii)(Dj);' 

(2)  Making  the  adjustments  necessary 
to  conform  such  statement  to  United 
States  generally  accepted  accounting 
principles  and  tax  accounting  principles 
(including  reversing  monetary 
correction  adjustments  required  by  local 
accounting  principles); 

(3)  Translating  me  amoimts  of 
hyperinflationary  currency  as  shoun  on 
such  adjusted  statement  into  dollars  in 
accordance  with  paragraph  (c)  of  this 
section;  and 

(4)  Adjusting  the  resulting  dollar 
income  or  loss  or  earnings  and  profits 
(or  deficit  in  earnings  and  profits)  and, 
where  necessary,  particular  items  of 
gross  income,  deductible  expense  or 
other  amounts,  in  accordance  with 
paragraph  (e)  of  this  section  to  reflect 
the  amount  of  DASTM  gain  or  loss  as 
determined  under  paragraph  (d)  of  this 
section. 

(c)  Translation  into  United  States 
dollars — (1)  7n  general.  Except  as 
otherwise  provided  in  this  paragraph 
(c),  the  amoimts  shown  on  the  income 
or  loss  statement,  as  adjusted  under 
paragraph  (b)(2)  of  this  section,  shall  be 
translated  into  dollars  at  the  exchange 
rate  (as  defined  in  paragraph  (c)(6)  of 
this  section)  for  the  translation  period 
(as  defined  in  paragraph  (c)(7)  of  this 
section)  to  which  they  relate.  However, 
if  the  QBU  previously  changed  its 
functional  currency  to  the  dollar,  and 
the  rules  of  §  1.985-5  (or,  if  applicable, 


37674 


rai  Repster  /  Vol.  59,  No.  141  /  Monday.  July  25.  1994  /  Rules  and  Regulations 


and  closing  inver 
inventory.  Amoi 
begiiming  invent< 
so  as  to  obtain  th< 
dollars  which  ret 


§  1.985-5T.  as  ctintained  in  the  April  1, 
1993  edition  of  26  CFR  part  1  (1.908  to 
I.IOOOJ)  apphed  in  translating  its 
balance  sheet  anaounts  into  dollars,  then 
the  spot  exchange  rate  appUed  under 
those  rules  shallbe  used  to  translate  any 
amount  that  woujld  otherwise  be 
translated  at  a  ra^e  determined  by 
reference  to  a  traiislation  period  prior  to 
the  change  in  functional  currency.  For 
example,  deprecijation  with  resp)ect  to 
an  asset  acquiredj  while  the  QBU  had  a 
nondollar  functional  currency  shall  be 
translated  into  dollars  at  the  spot  rate  on 
the  last  day  of  th^  taxable  year  before 
the  year  of  change  to  a  dollar  fimctional 
currency,  rather  than  at  the  rate  for  the 
period  in  which  me  asset  was  acquired. 

(2)  Cost  of  goods  sold.  The  dollar 
value  of  cost  of  giods  sold  shall  equal 
the  sum  of  the  dottlar  values  of 
beginning  inventory  and  purchases  less 
the  dollar  value  at  closing  inventory  as  ~ 
these  amounts  art  determined  under 
paragraph  (c)(3)  (tfthis  section. 

(3)  Beginning  inventory,  purchases, 
\ory — (i)  Beginning 
its  representing 
iry  shall  be  translated 

same  amount  of 
tented  such  items  in 
the  closing  invent  ory  balance  for  the 
preceding  taxable  year. 

(ii)  Purchases,  i  Amounts  representing 
items  purchased  «ir  otherwise  first 
included  in  inventory  during  the  taxable 
year  shall  be  trani  lated  at  the  exchange 
rate  for  the  transh  tion  period  in  which 
the  cost  of  such  it  ;ms  was  incurred. 

(iii)  Closing  inv  >ntory — (A)  In  general. 
Amounts  represeqting  items  included  in 
the  closing  inventbry  balance  shall  be 
translated  at  the  e  (change  rate  for  the 
translation  period  in  which  the  cost  of 
such  items  was  in  :urred.  However,  if 
amounts  represen  ing  items  included  in 
the  closing  invent  ary  balance  are  either 
valued  at  market  <  r  written  down  to 
market  value,  the]  shall  be  translated  at 
the  exchange  rate  existing  on  the  last 
day  of  the  taxable  year.  For  purposes  of 
determining  lowei  of  cost  or  market, 
items  of  inventor)  included  in  the 
closing  inventory  lalance  shall  be 
translated  into  do  lars  at  the  exchange 
rate  for  the  transla  tion  period  in  which 
the  cost  of  such  it(  ms  was  incurred  and 
compared  with  m)  iiket  as  determined  in 
the  QBU's  hyperir  flationary  currency 
translated  into  doi  lars  at  the  exchange 
rate  existing  on  th  s  last  day  of  the 
taxable  year. 

(B)  Determinatii  >n  of  translation 
period.  The  metho  d  used  to  determine 


the  translation  period  of  amounts 
representing  items  of  closing  inventory 
for  purposes  of  paragraph  (c)(3)(iii)(A) 
of  this  section  may  be  based  upon 
reasonable  approximations  and 
averages,  including  rates  of  turnover, 
provided  that  the  method  is  used 
consistently  from  year  to  year. 

(4)  Depreciation,  depletion,  and 
amortization.  Amounts  representing 
allowances  for  depreciation,  depletion, 
or  amortization  shall  be  translated  at  the 
exchange  rate  for  the  translation  period 
in  which  the  cost  of  the  underlying  asset 
was  incurred,  except  as  provided  in 
paragraph  (c)(1)  of  this  section. 

(5)  Prepaid  expenses  or  income. 
Amounts  representing  expense  or 
income  paid  or  received  in  a  prior 
taxable  year  shall  be  translateid  at  the 
exchange  rate  for  the  translation  period 
during  which  they  were  ]>aid  or 
received. 

(6)  Exchange  rate.  The  exchange  rate 
for  a  translation  period  may  be 
determined  under  any  reasonable 
method,  provided  that  the  method  is 
consistently  applied  to  all  translation 
periods  and  conforms  to  the  taxpayer's 
method  of  financial  accounting. 
Reasonable  methods  include  the  average 
of  beginning  and  ending  exchange  rates 
for  the  translation  period  and  the  spot 
rate  on  the  last  day  of  the  translation 
period.  Once  chosen,  a  method  for 
determining  an  exchange  rate  can  be 
changed  only  with  the  consent  of  the 
district  director. 

(7)  Translation  period — (i)  In  general. 
Except  as  provided  in  paragraphs 
(c)(3)(iii)(B)  and  (c)(7)(ii)  of  this  section, 
a  translation  period  shall  be  each  month 
within  a  QBU's  taxable  year. 

(ii)  Exception.  A  taxpayer  may  divide 
its  taxable  year  into  translation  periods 
of  equal  length  (with  not  more  than  one 
short  period  annually)  that  are  less  than 
one  month.  Once  such  a  translation 
period  is  established,  it  may  not  be 
changed  without  the  consent  of  the 
district  director. 

(8)  Dollar  transactions — (i)  In  general. 
Except  as  provided  in  paragraph 
(c)(8)(ii)  of  this  section,  no  DASTM  gain 
or  loss  is  realized  with  respect  to  dollar 
transactions  since  the  dollar  is  the 
functional  currency  of  the  QBU.  Thus, 
the  amount  of  any  payment  or  receipt  of 
dollars  shall  be  reflected  in  the  income 
or  loss  statement  by  the  amount  of  such 
dollars.  Also,  the  income  or  loss 
attributable  to  any  transaction  in  which 
the  amount  that  a  QBU  is  entitled  to 
receive  (or  is  requiitKl  to  pay)  by  reason 


of  such  transaction  is  denominated  in 
terms  of  the  dollar,  or  is  determined  by 
reference  to  the  value  of  the  dollar,  must 
be  computed  transaction  by  transaction. 
For  example,  if  a  foreign  corporation 
lends  20  LC  when  20  LO=$20  and  is 
entitled  to  receive  the  LC  equivalent  of 
$20  at  matiuity  plus  a  market  rate  of 
interest  in  dollars  (or  its  LC  equivalent), 
the  loan  is  a  dollar  transaction. 
Similarly,  this  paragraph  applies  to  any 
transaction  that  is  determined  to  be  a 
dollar  transaction  imder  section  988. 

(ii)  Non-dollar  functional  currency.  If 
pursuant  to  §  1.985-l(b)(2)(ii)(B)(l),  a 
QBU  is  required  to  use  a  functional 
currency  other  than  the  dollar,  then  that 
ciurency  shall  be  substituted  for  the 
dollar  in  applying  paragraph  (c)(8)(i)  of 
this  section. 

(9)  Third  currency  transactions — ^A 
taxpayer  may  use  any  reasonable 
method  of  accounting  for  transactions 
described  in  section  988(c)(1)  (B)  and 
(C)  that  are  denominated  in,  or 
determined  by  reference  to,  a  currency 
other  than  the  QBU's  hyperinflationary 
currency  or  the  dollar  (third  currency 
transactions)  so  long  as  such  method  is 
consistent  with  its  method  of  financial 
accounting. 

(10)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1.  S  is  an  accrual  basis  QBU  that 
is  required  to  use  the  dollar  as  its  functional 
currency  for  its  first  taxable  year  beginning 
in  1994.  S's  hyperinflationary  currency  is  the 
"h."  During  1994,  S  accrues  100  dollars 
attributable  to  dollar-denominated  sales. 
Because  this  is  a  dollar  transaction  under 
paragraph  (cK8)  of  this  section.  Ss  income  or 
loss  for  1994  shall  reflect  the  100  dollars  (not 
the  hyperinflationary  value  of  such  dollars 
when  accrued). 

Example  2.  (\)  S  is  an  accrual  basis  QBU 
that  is  required  to  use  the  dollar  as  its 
functional  currency  for  its  first  taxable  yeai 
beginning  in  1994.  S's  hyperinflationary 
currency  is  the  "h."  During  1994,  S's  sales 
amounted  to  240.000,000h,  its  currently 
deductible  expenses  were  26.000.000h,  and 
its  total  inventory  purchases  amounted  to 
100,000.000h.  During  )anuary  and  February 
of  1994,  S  purchased  depreciable  assets  for 
SO.OOO.OOOh  and  was  allowed  depreciation  of 
4,000.000h.  At  the  end  of  1994,  S's  closing 
inventory  was  23.000,000h.  No  election  to 
use  a  translation  period  other  than  the  month 
is  made,  S  had  no  transactions  described  in 
paragraph  (c)(8)  or  (c)(9)  of  this  section,  and 
S's  closing  inventory  was  computed  on  the 
first-in,  first-out  inventory  method.  S's 
adjusted  income  or  loss  statement  for  1994  is 
translated  into  dollars  as  follows: 
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(Jaa-Feb.)  ... 
(Mar.-Apc.)  ... 
(May.-June.) 

(Joly) _.„ 

(August) 

(Sept) 

(Oct.)  

(Nov.) 

(Dec.) 


Sales 


Hypenndatiofwry 
currency 


Total. 


Opening  Inventory  Pu»chases: 

(Jan.-Feb.) „ 

(Mar -Apr.)  

(May-June)  

(Juty)  _ 

(August) 

(Sept.)  

(Oct.) 

(^k)v.) „ 

(Dec.)  . 

Less  Closing  Inventory 


Cost  ol  Goods  Sold 


lO.OOO.OOOT) 

20,000,000 

50.000.000 

50,000.000 

20.000,000 

20,000.000 

20.000.000 

20,000,000 

30,000.000 


Exchange 
rate 


'  Wheie  nrultipie  nw^fis  are  indicated,  iTw  exchange  rate  applies  tor  all  mof*«s 
^'See  paragraph  {«)  o«  this  Exampte. 


240.000.000h 


15.000.000^. 

10,000.000 

30.000.000 

20.000,000 

10.000.000 

5.000.000 

5.00O.0OO 

2,500,000 

2,50a000 

(23.000.000) 


77.000,000h 


'20:1 

21:1 
22:1 
231 
26:1 
281 
29:1 
30:1 
3T:T 


201 
21:1 
22:1 
23.1 
26:1 
28:1 
29:1 
30:1 
31:1 
P) 


tii)  Since  S  uses  the  first-in,  firsr-out 
inventory  method,  the  closing  inventory  K 
assumed  to  consist  of  purchases  made  during 
the  most  recent  translation  period  as  foiiows: 


December  . 
November  . 

October 

September 
August 


Hypennftatnnary 
currency 


Totat. 


(Jan.-Feb.) 
(Mar.-Apr.) 
(May-June) 

(Ju»y) - 

(August)  ...... 

(Sept.) 

(Oct.)  

(Nov.) 

(Dec.) 


NoivCapitatized  Expenses 


2,500.000h 

2.500.000 

5,000.000 

5,000,000 

8,000.000 


Exchange  rate 


23.000.000h 


Totat _... 

Depreciation  

Total  Cost  &  Expenses 

Operating  Profit  „. 


4,000i)00h 

2.500,000 

2.500.000 

2.0004)00 

3.000.000 

3.000.000 

2.000.000 

3.000,000 

4.000.000 


26,000.000ri 

4.000.000h 

107,000.000h 


k 


I33,000.000h 


31:1 
30-1 
29:1 
28:1 
26:1 


201 
21:1 
22:1 
23:1 
26:1 
281 
29:1 
301 
31:1 


20:1 


United  Stales 
doBars 


$500,000 

9S2.381 
2272,727 
2.173513 
769,231 
714.286 
689,6&& 
666,667 
967.74? 


9.706.602 

0 

750,000 

476,190 

1.363.636 

868.565 

384.615 

178.571 

172,414 

83,333 

80.645 

(822,656) 


3.536,314 


Unded  Ststef^ 

doiiars 


$80,645 
83.333 
172.414 
178.571 
307.69? 


822,655 


200,000 
119,048 
113,636 

86.957 
115.3E5 
107,143 

68.966 
lt»,000 
129.03? 


11)40,167 

200.000 

4,776.481 


4.930.121 


(d)  Computation  of  DASTM i^oin  or 
loss—{  1 )  Rule.  DA.STM  gain  or  loss  of  a 
QBU  equals— 

(i)  The  net  worth  of  the  QBU  (at 
determined  under  paragraph  (d)(2)  uf 
this  section)  at  the  end  of  the  taxable 


year  minus  the  net  worth  of  the  QBU  at 
the  end  of  the  preceding  taxable  year, 
plus 

(ii)  The  dollar  amount  of  the  items 
described  in  paragraph  (d)(3)  of  this 
.se<;tion  and  minus  the  dollar  amount  of 


the  items  described  in  paragraph  (iiH4) 
fjf  this  section:  minus 

(iii)  The  amount  of  dollar  incflm*'  oi 
edmings  and  profits  (or  plus  the  amount 
of  any  dollHr  los,s  or  deficit  in  eamin^«^ 
and  profits)  as  determined  for  the 
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taxable  year  pursuant  to  paragraphs 
{b)(l)  through  {b)(^  of  this  section. 

(2)  Net  worth.  Ne  t  worth  of  a  QBU  at 
the  end  of  any  taxa  jle  year  equals  the 
aggregate  dollar  am  ount  representing 
assets  on  the  QBU'i ;  balance  sheet  at  the 
end  of  the  taxable  ]  ear  less  the  aggregate 
dollar  amoimt  repr  ;senting  liabilities  on 
the  balance  sheet.  I  Jotwithstanding  any 
other  provision  in  I  his  paragraph  (d)(2), 
the  district  directoi  may  adjust  the 
amount  of  any  asse :  or  liability  if  a 
purpose  for  acquiri  ig  (or  disposing  of) 
the  asset  or  inciu-ri;  ig  (or  discharging) 
the  liability  is  to  m  mipulate  the 
composition  of  the  balance  sheet  for  any 
period  during  the  t  ixable  year  in  order 
to  avoid  tax.  The  ta  <payer  shall 
determine  net  wort  i  by — 

(i)  Preparing  a  ba  ance  sheet  as  of  the 
end  of  the  taxable  3  ear  from  the  QBU's 
books  and  records  within  the  meaning 
of  §  1 .989(a)-l  (d))  i  s  recorded  in  the 
QBU's  hyperinflaU  mary  currency; 

(ii)  Making  adjus  Jnents  necessary  to 
conform  such  balai  ce  sheet  to  United 
States  generally  ac(  epted  accounting 
principles  and  tax  1  iccounting  principles 
(including  reversin ;  monetary 
correction  adjustmi  nts  required  by  local 
accounting  princip  es);  and 

(iii)  Translating  t  le  asset  and  liability 
amounts  shown  on  the  balance  sheet 
into  United  States  (  ollars  in  accordance 
with  paragraph  (d)l  5)  of  this  section, 

(3)  Positive  adjus  tments.  The  items 
described  in  this  pi  ragraph  (d)(3)  are 
dividend  distributi  ms  for  the  taxable 
year  and  any  items  that  decrease  net 
worth  for  the  taxab  e  year  but  that 
generally  do  not  af  set  income  or  loss  or 
earnings  and  profit ;  (or  a  deficit  in 
earnings  and  profit  i).  Such  items 
include  a  transfer  t  >  the  home  office  of 
a  QBU  branch  and  i  return  of  capital. 
Except  as  otherwis(  1  provided  by  ruUng 
or  administrative  p  -onouncement,  the 
amount  of  a  transfe  r  to  the  home  office 
of  a  QBU  branch,  a  dividend,  or  a 
distribution  that  is  i  return  of  capital 
shall  be  translated  nto  dollars  at  the 
exchange  rate  on  th  e  date  the  amount  is 
paid. 

(4)  Negative  adju  itments.  The  items 
described  in  this  pi  ragraph  (d)(4)  are 
items  that  increase  net  worth  for  the 
taxable  year  but  the  t  generally  do  not 
affect  income  or  loi  s  or  earnings  and 
profits  (or  a  deficit  n  earnings  and 
profits).  Such  item;  include  a  capital 
contribution  or  a  tr  insfer  from  a  home 
office  to  a  QBU  bra  ich.  Except  as 
otherwise  providec  by  ruling  or 
administrative  proi  oimcement,  if  the 
contribution  or  trai  sfer  is  not  in  dollars, 
the  amount  of  a  cap  ital  contribution  or 
transfer  shall  be  tra  islated  into  dollars 
at  the  exchange  rat*  on  the  date  made. 


(5)  Translation  of  balance  sheet.  Asset 
and  liability  amounts  shown  on  the 
balance  sheet  in  hyperinflationary 
currency  (adjusted  piusuant  to 
paragraph  (d)(2)(ii)  of  this  section)  shall 
be  translated  into  dollars  as  provided  in 
this  paragraph  (d)(5).  However,  if  the 
QBU  previously  changed  its  functional 
currency  to  the  dollar  and  the  rules  of 
§  1.985-5  (or,  if  applicable.  §  1.985-5T, 
as  contained  in  the  April  1, 1993  edition 
of  26  CFR  part  1  (1.908  to  1.1000)) 
applied  in  translating  its  balance  sheet 
amounts  into  dollars,  then  the  spot 
exchange  rate  applied  under  those  rules 
shall  be  used  to  translate  any  amount 
that  would  otherwise  be  translated  at  a 
rate  determined  by  reference  to  a 
translation  period  prior  to  the  change  in 
functional  currency.  For  example,  the 
basis  of  real  property  acquired  while  the 
QBU  had  a  nondollar  functional 
currency  shall  be  translated  into  dollars 
at  the  spot  rate  on  the  last  day  of  the 
taxable  year  before  the  year  of  change  to 
a  dollar  functional  currency,  rather  than 
at  the  rate  for  the  period  in  which  the 
cost  was  incurred. 

(i)  Closing  inventory'.  Amounts 
representing  items  of  inventory 
included  in  the  closing  inventory 
balance  shall  be  translated  in 
accordance  with  paragraph  (c)(3)(iii)  of 
this  section. 

(ii)  Bad  debt  reserves.  Amounts 
representing  bad  debt  reserves  shall  be 
translated  at  the  exchange  rate  for  the 
last  translation  period  for  the  taxable 
year. 

(iii)  Prepaid  income  or  expense. 
Amounts  representing  expenses  or 
income  paid  or  received  in  a  prior 
taxable  year  shall  be  translated  in 
accordance  with  paragraph  (c)(5)  of  this 
section. 

(iv)  Hyperinflationary  currency. 
Amounts  of  the  hyperinflationary 
currency  and  hyperinflationary  demand 
deposit  balances  shall  be  translated  at 
the  exchange  rate  for  the  last  translation 
period  of  the  taxable  year. 

(v)  Certain  assets — (A)  In  general. 
Amounts  representing  plant,  real 
property,  equipment,  goodwill,  and 
patents  and  other  intangibles  shall  be 
translated  at  the  exchange  rate  for  the 
translation  period  in  which  the  cost  of 
the  asset  was  incurred. 

(B)  Adjustment  to  certain  assets. 
Amounts  representing  depreciation, 
depletion,  and  amortization  reserves 
shall  be  translated  in  accordance  with 
paragraph  (c)(4)  of  this  section. 

(vi)  Hyperinflationary  debt 
obligations.  Except  as  provided  in 
paragraph  (d)(5)(vii)  of  this  section, 
amounts  representing  a 
hyperinflationary  debt  obligation 
(including  accounts  receivable  and 


payable)  shall  be  translated  at  the 
exchange  rate  for  the  last  translation 
period  for  the  taxable  year. 

(vii)  Accrued  foreign  income  taxes. 
Amounts  representing  an  accrued  but      ' 
unpaid  foreign  income  tax  shall  be 
translated  at  the  exchange  rate  on  the 
last  day  of  the  last  translation  period  of 
the  taxable  year  of  accrual. 

(viii)  Certain  hyperinflationary 
financial  instruments.  Amounts 
representing  any  item  described  in 
section  988{c)(l){B)(iii)  (relating  to 
forward  contracts,  futures  contracts, 
options,  or  similar  financial 
instruments)  denominated  in  or 
determined  by  reference  to  the 
hyperinflationary  currency  shall  be 
translated  at  the  exchange  rate  iur  the 
last  translation  period,  for  the  taxable 
year,    ■  1 

(ix)  Other  assets  and  liabilities. 
Amounts  representing  assets  and 
liabilities,  other  than  those  described  in 
paragraphs  (d)(5)(i)  through  (viii)  of  this 
section,  shall  be  translated  at  the 
exchange  rate  for  the  translation  period 
in  which  the  cost  of  the  asset  or  the 
amoimt  of  the  liability  was  inctured.       * 

(6)  Dollar  transactions. 
Notwithstanding  any  other  provisions  of 
this  paragraph  (d),  where  the  amount 
representing  an  item  shown  on  the 
balance  sheet  reflects  a  dollar 
transaction  (described  in  paragraph 
(c)(8)  of  this  section),  the  transaction 
shall  be  taken  into  account  in 
accordance  with  that  paragraph. 

(7)  Third  currency  transactions.  A 
taxpayer  may  use  any  reasonable 
method  of  accounting  for  transactions 
described  in  section  988(c)(i)(B)  and  (C) 
that  are  denominated  in,  or  determined 
by  reference  to,  a  currency  other  than 
the  QBU's  hyperinflationary  currency  or 
the  dollar  (third  currency  transactions), 
so  long  as  such  method  is  consistent 
with  its  method  of  financial  accounting. 

(8)  Character.  The  amount  of  DASTM 
gain  or  loss  determined  under  paragraph 
(d)(1)  of  this  section  shall  be  ordinary 
income  or  loss. 

(9)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example: 

Example,  (i)  S,  an  accrual  method  calendar 
year  foreign  corporation,  uses  DASTM.  S's 
hyperinflationary  currency  is  the  "h."  S's  net 
worth  at  December  31,  1993  was  $3,246,495. 
For  1994,  S's  operating  profit  is  81,34O.0OOh. 
or  $2,038,200.  S  made  a  5,000,000h 
distribution  in  April  and  again  in  December 
of  1994.  S's  translation  period  is  the  month. 
None  of  S's  assets  or  liabilities  reflect  a  dollar 
or  third  currency  transaction  described  in 
paragraph  (c)(8)  or  (c)(9)  of  this  section, 
respectively.  The  exchange  rale  for  each 
month  in  1994  is  as  follows: 

Tanuary ; 32h:Sl 


Pett-Mar.  . 
April-May 
)aue .      .... 
July        .  _ 


33:1 
34:1 
35:1 
36:1 


Aug.- 
Oct 
Nov. 
Dec. 


Sept 


37:1  (ii)Artheer>dofl9»4.S's»s3rtsamJ 

3a:l  liabibties.  as  adiusted  and  translated 

39:1  pursuant  to  paragraphs  JdM2)  and  ld)|5)  ol 

40:1  this  section,  are  as  k>lk>wr. 


Hyperinflationary  cast>  on  hand _. „ 

Checi«ing  account 

Accounts  Receivatjte-  30  Day  Accounts 

60  Day  Accounts 

Inventory '. 

Fued  assets— Property :—^^ 

Plant - ..„ .„ 

Accumutafed  DeprecJatior» __ 

Equipraent '. 

Accumulated  Depreciation  ....^_„___ 

Common  Stock — Stoch  A  ^.: „.._..._. 

Stock  B ._ _ 

Preferred  Stock „_ 

CDs :;._ .:...._ 

Total  Assets _ _ ^ 

Accounts  Payable  Long-term  liabtttfies: 

Liabi'rfv-  A ■ : 

LiaCrtlity  B , „ _ ....._,.„.. 

LiabilityC  „.. .„ .:.:.. ......^_ 


Total  Liabilities  .... 


Hyperifv 
flationary 


40,000h 

400.000 

20.000.000 

25.000,000 

65.000.000 

90,000,000 

190.000.000 

(500.000) 

10.000,000 

(400,000) 

500,000 

400.000 

I.OOOJXX) 

5,000,000 

406.340.000 

35,000,000 

150,000,000 

80,000,000 

30.000.000 


295,C00.000h 


Exchange  tale 


40rt 

40:1 

'40:1 

4ai 

27:1 

p> 
{*) 
n 

34  1 
?6:1 
3M 
40^1 

40:1 
40:1 
40:1 
40:1 


US  (k*» 


$1,000 

10.000 

500  WO 

625,000 

2.500,000 

3,333333 

6.785.714 

(21.428) 

340.000 

(13333) 

14.706 

153K 

31P50 

1?5.0OO 

14J?46,627 

875.000 

3.750,000 

2J0QOJ0O0 

750,000 


S?,37bJ0O0 

'  S  ages  te  accounts  receixatte  and  groups  them  into  two  cateoones— *hose  outstanding  toi  30  days  and  those  outstandmn  tor  60  daws     ~ 

-  Translated  the  same  as  ctostngmventory^nder  paragraph  (cJiSJOu)  •»  t 

3 The  cost  ot  S's  ptent  was  incurred  in  several  translation  periods  Ttieretoie.  the  dollar  cost  ard  oollai  oeprecration  retted  seve«al  transjabur. 

<S  has  a  variety  o»  equipment  ThereHr-e,  S's  doUar  tosis  represents  the  sum  ot  me  hvpennfJarujnary  cost  oi  each  tran<J.iied  auwrtno  bj  thf- 
exchange  rate  for  the  transiatorvpenod  mcuned  '  -^ 

Uii)  The  DA.STM  g»iti  ot  .S  {f>T  »<m  IS 
•  nmpuled  as  follows 


Nt't  worth—  1994  .' 

Less— >iet  worth— 1993  

FliiR— 1944  Dividends: 

April .. 

Deo^mher  ..." .-.•. 

Less  Operating  Profit— 1994 
UA.STM  iia:a  


$141.2r#4 


$3.r4fi4'»f, 


2JWrt,2rt) 
SlJbt2.7t>« 


■T6p  MSihisri^  ratt?s  on  lt)f  lUU'  ui  iht-  Aprii  .'.nl  tV-Jwinh*'!  riixuVmlK  vw»?rH  .t'i.'ih;$l  ,«w*  :W  Sh  SI    rr--i«  .  i.v.-!v 


I IV  J  Th  ui. ,  fotui  pjufit  -  S'z  .o:jH.;*«in  ■> 

3«1.fl62."h8  --  57,900.968 

(f)  Efft^rt  of  DASTM  gain  at  Uis.spn 
t^rosb  inconi-;,  teixabh  income,  ot 
rani/%s  and  profits-7-{^)  Ingnnenili-iH 
all  pu:pns«e  of  subtitle  A,  tb»;  airiouut  of 
DA.STM  gaiir  or  loss  ot  a  QB! ) 
di;tt;nnintHl  imdrtr  paragrsph  (ri)  o*  this- 
wirtion  is  taken  into  accourjt  by  thrr 
QBt  J  for  purposes  of  <li«f»:ra".iniHg  ihi- 
anioaut  of  its  gross  incunie,  taxable 
in(x»m«  OI  los.s.  earnings  an«l  pnjfiis  Itn 
diifuil  in  earnings  and  proSts),  and, 
wht^re  net:esssry,  particular  iJ^^nw  of 
incomrt,  exponso  ot  other sxiiounts 
OA.STfvl  gain  fir  loss  is  alloc:<jt»;d  undei 
On«  of  two  methods.  Certain  small  QBlls 
may  lilw.i  the  small  QBU  IJA.STM 
allo«;ation  d«?Sf:ribed  in  pani^aph  (e)l2] 
of  this  stHJtion  All  othur  QBl  Js  miisst  u<:i' 


iBt;  9  .sl«p  priK  ♦•(ftiii.  di'^suibticl  la 
parajyapli (<•)(.})  tA  this  seiiion. 

(2)  Small  QBl.f  DASTM  aUocaUni^-ii) 
Eluction  threshold  A  taApayer  may  «l«:t 
to  ijsfi  Itie  sniall  QB;J  DASTM  alJiKation 
d'^scTibnd  in  pirrbgr.ipti  (f')(2)(iv)of  this 
sftfttionvvith  re-.p«3  lo  a  QBU  that  has 
an  adjusted'basis  in  as.s«'t»  (t;-ans)ijit°d  .^s 
pmvided  in  paragraph  (d|(.S)  of  this 
•section)  of  SlO  million  or  less  at  the  .?nd 
of  any  taxable  yrnr.  In  rjlculartr!^  th<> 
$10  million  threshold,  a  QbU  shall  h*> 
treated  as  owning  all  of  the  assets  of 
•^acb  related  QBJ  ?  (ris  dufiiTed  in 
paragraph  ((0(2J{v;)  of  this  s«f.tion) 
having  its  residemr'  {as  definerl  id 
•action  988(a)(3MB))  in  the  QBU's 
cx)untry  of  residence  (rolated  sam*^ 
rsjimtry  QBU).  For  this  purpose, 
appropriate  adjustment  shall  be  auHUi  to 
••liminate  thw  drtublp  trwinting  r»f  .♦sswts 


e  rwitt'd  ;r)  trdi!sit.liit;i.,  (jfitMcisu  i^tijlfd 
QBlis  n'»sid';jil  m  the  smnf.  uxintry  F.>i 
i:xaniuli>,  assuinc}  QBU- 1 ,  r«sid»'nt  hi 
i-dinitry  X,  s»"l!s  iuvtrntury  to  rulrifmi 
QUI  1-2,  aLso  rtisident  in  country  X,  in 
oxiJiangy  loi  ai»  accxiunt  nrceivublt)  h«n 
purposis.  of  ilyterminiag  the  ass»^Ts  di 
QBU-  1  iuidf;r  this  paragraph  |H)(2)(i), 
thv.  taxpayer  shall  takn  into  arxjount 
Hither  th^  inventory  shown  on  ih«>  l>',itj*-> 
III  QBV5-2  or  QBU-I's  r«Hi-ivahJr  Irom 
QBU-2  fb.jl  not  botfj) 

(i j)  Constant  to  elt^.tion.  Th*:-  el^tl jon 
of  thr?  small  QBI .'  DA  «TT^  alhxatjon  or 
subsrv^upnt  applir afion  of  the  nrl*^  of 
pamj^ripb  (n){3)  of  this  section  d»ir»  to  i*:i 
iucroasr*  in  fh»*ttd|:is!ed  has!«  of  th»' 
QBU's wssr'fs  shall  ho.  iJfHmed  to h.ivr 
been  in:ide  with  the  cons»»nI  of  tfti* 
(^omnjissionHi.  Onc»*  the  eknaion  nndt^t 
parajirapb  <p)l2Mii»)  of  tbt«  s»>rt»on  »« 
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made,  it  shall  apply  fir  all  years  in 
which  the  adjusted  basis  of  the  assets  of 
the  QBU  (and  any  related  same-country 
QBU)  is  $10  milhon  or  less,  unless 
revoked  with  the  Commissioner's 
consent.  If  the  adjusten  basis  of  the 
assets  of  the  QBU  (an^  any  related 
same-  coimlry  QBU)  exceeds  $10 
million  at  the  end  of  any  taxable  year, 
the  rules  of  paragraph  (e)(3)  of  this 
section  shall  apply  to  that  QBU  (and  any 
related  same-country  5BU)  for  such 
year  and  each  subseqi  ent  year  unless 
such  QBU  again  quali  ies.  and  applies 
for  and  obtains  the  Cc  mmissioner's 
consent,  to  use  the  sn  all  QBU  DASTM 
allocation.  However,  if  a  QBU  acquires 
assets  with  a  principa  purpose  of 
avoiding  the  application  of  paragraph 
(e)(2)(iv)  of  this  secUc  n,  the 
Commissioner  may  di  sregard  the 
acquisition  of  such  as  :ets. 

(iii)  Manner  ofmak  ng  election — (A) 
QBUs  that  are  branch  ?s  of  United  States 
persons.  For  the  first ;  ear  in  which  this 
election  is  effective,  ii  i  the  case  of  a 
QBU  branch  of  a  Unit  ;d  States  person, 
a  statement  shall  be  ai  tached  to  the 
United  States  person": ;  timely  filed 
Federal  income  tax  re  um  (taking 
extensions  into  accou  it).  The  statement 
shall  identify  the  QBl  i  (or  QBUs)  for 
which  the  election  is  )eing  made  by 
describing  its  busines  s  and  its  country 
of  residence,  state  the  adjusted  basis  of 
the  assets  of  the  QBU  and  any  related 
same-country  QBUs)  i  o  which  the 
election  applies,  and  nclude  a 
statement  that  the  ele  :tion  is  being 
made  pursuant  to  §  1.  )85-3(e)(2). 

(B)  Other  QBUs.  In  he  case  of  a  QBU 
other  than  one  descril  ed  in  paragraph 
(e)(2)(iii)(A)  of  this  se  ;tion.  an  election 
must  be  made  in  the  i  lanner  prescribed 
in  §  1.964-1.  The  stat(  iment  filed  with 
the  Internal  Revenue  :  Service  as  required 
under  §  1.964-1  must  include  the 
information  required  mder  paragraph 
(e)(2)(iii)(A)  of  this  se;tion. 

(iv)  Effect  ofelectio  i.  If  a  taxpayer 
elects  under  this  para  ^aph  (e)(2)  to  use 
the  small  QBU  DAST  A  allocation. 
DASTM  gain  or  loss,  i  s  determined 
under  paragraph  (d)  o  this  section,  of  a 
small  QBU  shall  be  al  ocated  ratably  to 
all  items  of  the  QBU's  gross  income 
(determined  prior  to  £  djustment  for 
DASTM  gain  or  loss).  Therefore,  for 
purposes  of  the  foreig  i  tax  credit, 
DASTM  gain  or  loss  s  lall  be  allocated 
on  the  basis  of  the  rel  itive  amounts  of 
gross  income  in  each  ;eparate  category 
as  defined  in  §  1.904-  5(a)(1).  In  the  case 
of  a  controlled  foreigr  corporation 
(within  the  meaning  (  f  section  957  or 
953(c)(1)(B)),  for  purposes  of  section 
952,  DASTM  gain  or  i  oss  shall  be 
allocated  to  subpart  F  income  in  a 
separate  category  in  t  le  same  ratio  that 


the  gross  subpart  F  income  in  that 
category  for  the  taxable  year  bears  to  its 
total  gross  income  in  that  category  for 
the  taxable  year. 

(v)  Conformity.  If  a  person  (or  a  QBU 
of  such  person)  makes  an  election  under 
this  paragraph  (e)(2)  to  use  the  small 
QBU  DASTM  allocation,  then  each  QBU 
of  any  related  person  (as  defined  in 
paragraph  (e)(2)(vi)  of  this  section)  that 
satisfies  the  threshold  requirement  of 
paragraph  (e)(2)(i)  of  this  section  (after 
apphcation  of  the  aggregation  rule  of 
paragraph  (e)(2)(i)  of  this  section)  shall 
be  deemed  to  have  made  the  election. 

(vi)  Related  person.  The  term  related 
person  means  any  person  with  a 
relationship  to  the  QBU  (or  to  the 
United  States  or  foreign  person  of  which 
the  electing  QBU  is  a  part)  that  is 
defined  in  section  267(b)  or  section 
707(b). 

(3)  DASTM  9-step  procedure— [i]  Step 
1 — prepare  balance  sheets.  The  taxpayer 
shall  prepare  an  opening  and  a  closing 
balance  sheet  for  the  QBU  for  each 
balance  sheet  period  during  the  taxable 
year.  The  balance  sheet  period  is  the 
most  frequent  period  for  which  balance 
sheet  data  are  reasonably  available  (but 
in  no  event  less  frequently  than 
quarterly).  The  balance  sheet  period 
may  not  be  changed  without  the  consent 
of  the  district  director.  The  balance 
sheets  must  be  prepared  under  the 
principles  of  paragraph  (d)(2)  of  this 
section. 

(ii)  Step  2 — identify  certain  assets  and 
liabilities.  The  taxpayer  shall  identify 
each  item  on  the  balance  sheet  that  is 
described  in  section  988(c)(1)(B)  or  (C) 
and  that  would  have  been  translated 
under  paragraph  (d)(5)  of  this  section 
into  dollars  at  the  exchange  rate  for  the 
last  translation  period  for  the  taxable 
year  (or  the  exchange  rate  on  the  last 
day  of  the  last  translation  period  of  the 
taxable  year  in  the  case  of  an  accrued 
foreign  income  tax  liability). 

(iii)  Step  3 — characterize  the  assets. 
The  taxpayer  shall  characterize  and 
group  the  assets  identified  in  paragraph 
(e)(3)(ii)  of  this  section  (Step  2) 
according  to  the  source  and  the  type  of 
income  that  they  generate,  have 
generated,  or  may  reasonably  be 
expected  to  generate  by  applying  the 
principles  of  §  1.861-9T(g)(3)  or  its 
successor  regulation  (relating  to 
characterization  of  assets  f6r  purposes  of 
interest  expense  allocation).  If  a  purpose 
for  a  taxpayer's  business  practices  is  to 
manipulate  asset  characterization  or 
groupings,  the  district  director  may 
allocate  or  apportion  DASTM  gain  or 
loss  attributable  to  the  assets.  Thus,  if  a 
taxpayer  that  previously  did  not 
separately  state  interest  on  accounts 
receivable  begins  to  impose  an  interest 


charge  and  a  purpose  for  the  change  was 
to  manipulate  tax  characterizations  or 
groupings,  then  the  district  director  may 
require  diat  none  of  the  DASTM  gain  or 
loss  attributable  to  those  receivables  be 
allocated  or  apportioned  to  interest 
income. 

(iv)  Step  4 — determine  DASTM  gain 
or  loss  attributable  to  certain  assets — 
(A)  General  rule.  The  taxpayer  shall 
determine  the  dollar  amount  of  DASTM 
gain  or  loss  attributable  to  assets  in  each 
group  identified  in  paragraph  (e)(3)(iii) 
of  this  section  (Step  3)  as  follows: 
[(bb+eb)-!-2lx(er-br] 
where 

bb  =  the  hyperinflationary  currency 
adjusted  basis  of  the  assets  in  the 
group  at  the  begirming  of  the 
balance  sheet  period, 
eb  =  the  hyperinflationary  currency 
adjusted  basis  of  the  assets  in  the 
group  at  the  end  of  the  balance 
sheet  period, 
er  =  one  dollar  divided  by  the  number 
of  hyperinflationary  currency  units 
that  equal  one  dollar  at  the  end  of     , 
the  balance  sheet  period, 
br  =  one  dollar  divided  by  the  number 
of  hyperinflationary  currency  units 
that  equal  one  dollar  at  the 
beginning  of  the  balance  sheet 
period. 

(B)  Weighting  to  prevent  distortion.  If 
averaging  the  adjusted  basis  of  assets  in 
a  group  at  the  beginning  and  end  of  a 
balance  sheet  period  results  in  an 
allocation  of  DASTM  gain  or  loss  that 
does  not  clearly  reflect  income,  as  might 
be  the  case  in  the  event  of  a  purchase 

or  disposition  of  an  asset  that  is  not  in 
the  normal  course  of  business,  the 
taxpayer  must  use  a  weighting  method 
that  reflects  the  time  the  assets  are  held 
by  the  QBU  during  the  translation 
period. 

(C)  Example.  The  provisions  of  this 
paragraph  (e)(3)(iv)  are.illustrated  by  the 
following  example: 

Example.  S  is  a  foreign  corporation  that 
operates  in  the  hyperinflationary  currency 
"h  "  and  computes  its  income  or  loss  or 
earnings  and  profits  under  DASTM.  S's 
adjusted  basis  in  a  group  of  assets  described 
in  section  988(c)(1)(B)  or  (C]  that  generate 
general  limitation  foreign  source  income  (as 
characterized  under  paragraph  (e)(3)(iii)  of 
this  section)  at  the  beginning  of  the  balance 
sheet  period  is  750.000h.  S's  basis  in  such 
assets  at  the  end  of  the  balance  sheet  period 
is  l,250.000h.  The  exchange  rate  at  the 
beginning  of  the  balance  sheet  period  is  SI 
=  200h.  The  exchange  rate  at  the  end  of  the 
balance  sheet  period  is  SI  =  500h.  The 
DASTM  loss  attributable  to  the  assets 
described  above  is  S3.000.  determined  as 
follows: 

[(750,000h+1.250.000h)-!-2)x 

(($l-f500h)  -  ($l-!-200h)}=($3000) 


(v)  Step  5 — adjust  dollar  gross  income 
by  DASTM  gain  or  loss  from  assets.  The 
taxpayer  shall  adjust  the  dollar  amount 
of  the  QBU's  gToss  income  (computed 
under  paragraphs  (b)(1)  through  (b)(3)  of 
this  section)  generated  by  each  group  of 
assets  characterized  in  paragraph 
(e)(3)(iii)  of  this  section  (Step  3)  by  the 
amount  of  DASTM  gain  or  loss 
attributable  to  those  assets  computed 
under  paragraph  (e){3)(iv)  of  this  section 
(Step  4).  Thus,  if  a  group  of  assets,  such 
as  accounts  receivable,  generates  both  a 
category  ofincome  described  in  section 
904(d)(l)(I)  (relating  to  general 
limitation  income)  that  is  not  foreign 
base  company  income  as  defined  in 
section  954  and  a  DASTM  loss  under 
paragraph  (e)(3}(iv)  of  this  section  (Step 
4),  the  amount  of  the  DASTM  loss 
would  reduce  the  amount  of  the  QBU's 
gross  income  in  that  category.  Similarly, 
if  a  group  of  assets,  such  as  short-term 
bank  deposits,  generates  both  foreign 
personal  holding  company  income  that 
is  passive  income  (described  in  sections 
954(c)(1)(A)  and  904(d)(1)(A))  and  a 
DASTM  loss  imder  paragraph  {e)(3)(iv) 
of  this  section  (Step  4),  the  amount  of 
the  DASTM  loss  would  reduce  the 
amount  of  the  QBU's  foreign  personal 
holding  company  income  and  passive 
income.  See  section  904(f)  and  the 
regulations  thereunder  in  the  case 
where  that  section  would  apply  and 
DASTM  loss  attributable  to  a  group  of 
assets  exceeds  the  income  generated  by 
such  assets. 

(vi)  Step  6 — determine  DASTM  gain 
or  loss  attributable  to  liabilities — (A) 
General  rule.  The  taxpayer  shall 
determine  the  dollar  amount  of  DASTM 
gain  or  loss  attributable  to  liabilities 
identified  in  paragraph  (e)(3)(ii)  of  this 
section  (Step  2),  and  described  in 
paragraph  (e)(3)(vi)(B)  of  this  section  as 
follows: 

I(bl+el)^2]xfbr-er] 
where 

bl  =  the  hyperinflationary  currency 
amount  of  liabilities  at  the 
beginning  of  the  balance  sheet 
period, 
el  =  the  hyperinflationary  currency 
amount  of  liabihties  al  the  end  of 
the  balance  sheet  translation  period, 
br  =  one  dollar  divided  by  the  number 
of  hyperinflationary  currency  units 
that  equal  one  dollar  at  the 
beginning  of  the  balance  sheet 
period, 
er  =  one  dollar  divided  by  the  number 
of  hyperinflationary  currency  units 
that  equal  one  dollar  at  the  end  of 
the  balance  sheet  period. 
(B)  Separate  calculation.  The 
calculation  shall  be  made  separately  for 
interest-bearing  liabilities  described  in 


paragraph  (e)(3)(vii)  of  this  section  (Step 
7)  and  for  each  of  the  classes  of  non- 
interest-bearing  Uabilities  described  in 
paragraph  (e)(3)(viij)  of  this  section 
(Step  8). 

(C)  Weighting  to  prevent  distortion. 
Where  a  distortion  would  result  from 
averaging  the  amount  of  liabilities  al  the 
beginning  and  end  of  a  balance  sheet 
period,  as  might  be  the  case  where  a 
taxpayer  incurs  or  retires  a  substantial 
liability,  the  taxpayer  must  use  a 
different  method  that  more  clearly 
reflects  the  average  amount  of  liabilities 
weighted  to  reflect  the  time  the  hability 
was  outstanding  during  the  balance 
sheet  period. 

(vii)  Step  7 — adjust  dollar  income  and 
expense  by  DASTM  gain  or  loss  from 
interest-bearing  liabilities — (A)  In 
general.  The  taxpayer  shall  apply  the 
amount  of  DAS'TM  gain  on  interest- 
bearing  liabilities  computed  under 
paragraph  (e)(3)(vi)  of  this  section  (Step 
6)  to  reduce  interest  expense  generated 
by  such  liabilities  [e.g.,  prior  to  the 
application  of  §  1 .861 -9T  or  its 
successor  regulation).  To  the  extent 
DASTM  gain  on  such  liabilities  exceeds 
interest  expense,  it  shall  be  sourced  or 
otherwise  classified  in  the  same  manner 
that  interest  expense  is  allocated  and 
apportioned  under  §  1.861-9T  or  its 
successor  regulation.  The  amount  of 
DASTM  loss  on  interest-bearing 
liabilities  computed  under  paragraph 
(e)(3)(vi)  of  this  section  (Step  6)  shall  be 
allocated  and  apportioned  in  the  same 
manner  that  interest  expense  is 
allocated  and  apportioned  under 
§  1.861-9T  or  its  successor  regulation 
(without  regard  to  the  exceptions  to 
fungibility  in  §  1.861-lOT  or  its 
successor  regulation).  For  purposes  of 
this  section,  an  interest-bearing  liability 
is  a  liability  that  requires  payment  of 
periodic  interest  (whether  fixed  or 
variable),  has  original  issue  discount,  or 
would  have  interest  imputed  under 
subtitle  A. 

(B>  Allocation  of  DA  STM  gain  or  loss 
from  interest-bearing  liabilities  that 
generate  related  person  interest 
expense.  DASTNI  gain  or  loss  from 
interest-bearing  liabilities  that  generate 
related  person  interest  expense  (as 
provided  in  section  954(b)(5))  shall  be 
allocated  for  purposes  of  subtitle  A 
(including  sections  904  and  952)  in  the 
same  maimer  that  the  related  person 
interest  expense  of  that  debt  is  required 
to  be  allocated  under  the  rules  of  section 
954(b)(5)  and  §  1.904-5(c)(2). 

(C)  Modified  gross  income  method.  In 
applying  the  modified  gross  income 
method  described  in  §  1.861-9T(j)  or  its 
successor  regulation,  gross  income  shall 
be  adjusted  for  any  DASTM  gain  or  loss 
from  assets  as  provided  in  paragraph 


(e)(3)(v)  of  this  section  (Step  5)  and  any 
DASTM  gain  or  loss  with  respect  to 
short-term,  non-interest-t)earing  trade 
payables  as  provided  in  paragraph 
(e)(3)(viii)(A)  of  this  section. 

(viii)  Step  8 — adjust  dollar  mcome 
and  expense  by  DASTM  gain  or  loss 
from  non-interest  bearing  liabilities — [.\] 
Short-term,  non-interest-bearing  trade 
payables.  The  taxpayer  shall  allocate 
DASTM  gain  or  loss  on  short-term  non- 
interest-bearing  trade  payables  for 
purposes  of  subtitle  A  (including 
sections  904  and  952)  to  ihe  same 
category  or  type  of  gross  income  as  ihe 
cost  or  expense  to  which  the  trade 
payable  relates.  For  this  purpose,  a 
short-term,  non-interest-bearing  trade 
payable  is  a  non-interest-bearing 
liability  with  a  term  of  183  days  or  less 
that  is  incurred  to  purchase  property  or 
services  to  be  used  by  the  obligor  in  an 
active  trade  or  business. 

(B)  Excise  tax  payables.  The  taxpayer 
shall  allocate  DASTM  gain  or  ioss  on 
excise  tax  payables  for  purposes  of 
subtitle  A  (including  sections  904  and 
952)  to  the  same  category  or  type  of 
gross  income  as  would  be  derived  from 
the  activity  to  which  the  excise  tax 
relates. 

(C)  Other  non-interest-bearing 
liabilities — [1)  In  general.  Except  as 
provided  in  paragraphs  (e)(3)(viii)(A). 
(e)(3)(viii){B).  and  (e)(3)(viii)(q(2)  of 
this  section.  DASTW  gain  or  loss  on 
non-interest-bearing  liabilities  shall  be 
allocated  under  paragraph  (e)|3)(ix)  of 
this  section  (Step  9). 

[2]  Tracing  if  substantial  distortion  of 
income.  DASTM  gains  and  losses  on 
Uabilities  described  in  paragraph 
(e)(3)(viii)(C)(2)  of  this  section  may  be 
attributed  to  the  same  section  904(d) 
separate  category  or  subpart  F  category 
as  the  transaction  to  which  the  hability 
relates  if  the  taxpayer  demonstrates  to 
the  satisfaction  of  the  district  director, 
or  it  is  determined  by  the  district 
director,  that  application  of  paragraph 
(e)(3)(viii)(C)(2)  of  this  section  results  in 
a  substantial  distortion  of  income 

(ix)  Step  9 — allocate  residual  DASTSf 
gain  or  loss.  If  there  is  a  difference 
between  the  net  DASTM  gain  or  loss 
determined  under  paragraphs  (e)(3)(i) 
through  (viii)  of  this  section  (Steps  1 
through  8)  and  the  D.A.STM  gain  or  loss 
determined  under  paragraph  (d)  of  this 
section,  the  amount  of  the  difference 
must  be  allocated  for  jjurposes  of 
subtitle  A  (including  sections  904  and 
952)  to  the  QBU's  gross  income 
(computed  under  paragraphs  (b)(1) 
through  (3)  of  this  section,  as  adjusted 
under  paragraphs  (e)(3)(i)  through  (viii) 
of  this  section  (Steps  1  through  8))  on 
the  basis  of  the  relative  amounts  of  each 
category  or  type  of  gross  income. 


37680         Federal  Register  /  Vol.  59.  No.  141  /  Monday.  |uly  25.  1994  /  Rules  and  Regulations 


^ede4 


Federal  Register  /  Vol.  59.  No.  141  /  Monday.  July  25,, 1994  /.Rules  and  Regulations  37681 


PART  602— OMB  OONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REOUCTK>N  ACT 


Par.  8.  The  autho^ty 
602  continues  to  re  id 


[6(2 


Authority:  26  U.S 

Par.  9.  Section 
by  adding  the  foUo^ng 
table  in  numerical 
read  as  follows: 


7805  *    *    *. 

.101(c)  is  amended 
entries  to  the 
( irder  following  to 


§602.101    OMB  Control  Numbers. 

*  •  *  < 

(0  •  •  • 


CFR  part  of  section  vhere 
ktentjfted  and  desa  bed 


1.985-3 


Margaret  Milner  Rid:  ardson 

Commissioner  of  Intel  nal  Re\enue. 

Approved:  June  28.11994 
Leslie  Sainueb, 
Assistant  Secretary  of  th 
IFR  Doc  94-17570  Fijed 

BILUNG  CODE  4«W-0V4< 


DEPARTMENT  OF 
Office  of  the 
32  CFR  Part  80 


Secretary 


citation  for  part 
as  follows: 


Current  OMB 
control  no. 


1545-1051 


e  Treasury. 
7-22-94;  8:45  ami 


>EFENSE 


Provrston  of  Earty  Jntervention 
Services  to  ENgH}f9  Infants  and 
Toddlers  Whh  DIsdbllWes  and  Their 
FamHfes,  and  Sp«oai  Education  and 
Related  Services  to  Children  With 
Disabilities  Within  the  Section  6 
School  Arrangemehts 

AGENCV:  Office  of  tlje  Secretary.  DoD. 
action:  Final  rule. 


SU»»MARy:  Goidanc*  is  required  for  the 
Department  of  Defeise  (DtoD)  Section  6 
School  Arrangemer  ts  and  the  Military 
Services  pursuant  t  >  Section  6  of  the 
Impact  Aid  Law  of   950,  as  amended 
(20  U.S.C.  241).  as  i  mended  by  Pub.  L. 
102-1 19.  "Individu  ils  with  Ehsabilities 
Act  (IDEA)  Amend!  lents  of  1991. "  By 
statute.  DoD  must  provide  all 
substantive  rights,  Protections  and 
procedural  safeguailds.  including  due 
process  procedures nf  IDEA,  in  the  DoD 
Section  6  School  A^angements.  This 
final  rule  provides  guidance  outlining 
the  procedures  for  me  provision  of  early 
intervention  servicw  for  eligible 
children  with  disi^ities  ages  birth  to  2 
(inclusive)  aod  a  froe  appropriate 
education  and  related  services,  for 


children  with  disabilities  ages  3  to  21 

(inclusive)  enrolled  in  the  DoD  Section 

6  School  Arrangements. 

EFFECTIVE  DATE:  July  25.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Hector  O.  Nevarez,  Director.  Section  6 

Schools,  on  (703)  696-4373/4361. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  6.  1993.  58  FR  51996.  the 
Office  of  the  Secretary  of  Defense 
published  an  interim  final  rule  (32  CFR 
part  80)  that  implemented  the  IDEA,  as 
amended,  in  the  Section  6  Schools  and 
for  eligible  infants  and  toddlers.  Today's 
final  action,  except  for  administrative 
amendments  for  clarity,  does  not  differ 
from  the  interim  final  rule.  This  final 
rule  reflects  the  change  of  the  title  of  the 
Department  of  Defense  organization 
formerly  knowTi  as  the  Directorate  for 
Industrial  Security  Clearance  Review 
(DISCR).  This  organization  is  now 
named  the  Defense  Office  of  Hearings 
and  Appeals  (DOHA). 

Comments 

Two  comments  were  received  from 
the  public  on  the  interim  final  rule. 

1 .  Commerjt:  State  reason  for  release 
of  records  and  set  a  time  limit-usually 
six  months  from  the  date  of  signature 
that  the  release  is  signed. 

Reply:  The  reason  for  release  of 
records  will  be  apparent  in  each  case. 
Therefore,  this  recommendation  has  not 
been  accepted.  The  final  rule  requires 
that  the  student  activity  for  which  the 
parental  consent  is  being  sought  be 
specified.  This  necessarily  involves 
stating  the  reason  for  parental  consent. 
Because  the  final  rule  further  provides 
that  parental  consent  may  be  revoked  at 
any  time,  a  fixed  time  of  expiration  for 
that  consent  is  unnecessary. 

2.  Comment:  Why  can't  standardized 
test  be  used  as  part  of  the  evaluation? 

Reply:  The  final  rule  does  not 
preclude  the  use  of  standardized  tests. 
Under  §  80.3(n),  "basic  tests"  do  not 
qualify  as  acceptable  evaluative 
instruments.  Standardized  tests, 
however,  are  not  included  in  the 
category  of  "basic  tests." 

Rulemaking  Analyses 

Executive  Order  12866.  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  32  CFR 
part  80  is  not  a  significant  regulation 
action.  This  final  rule  does  not: 

(1)  Have  an  annual  effect  of  the 
economy  of  $100  millioa  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  econcMny. 
productivity,  competition,  jobs,  the 
environment.  pubUc  health  or  safety,  or 


State,  local  or  tribal  governments  or 
communities: 

(2)  Cause  a  serious  inconsistency  or 
other  wise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Public  Law  96-354.  "Regulatory    . 
Flexibility  Act" 

It  has  been  determined  that  this  final 
rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  primary  financial  effect  of 
the  final  rule  will  be  a  reduction  in 
administrative  costs  and  other  burdens 
resulting  from  the  simplification  and 
clarification  of  policies. 

Public  Law  96-51 1.  "Paperwork 
Reduction  Act" 

It  has  been  determined  that  32  CFR 
part  80  does  not  impose  any  reporting 
or  recordkeeping  requirements  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520). 

This  final  rule  is  issued  to  provide 
guidance,  required  by  statute,  with 
respect  to  (1)  the  implementation  of  the 
IDEA,  as  amended,  in  the  DoD  Section 
6  Schools  and  (2)  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  who,  but  for  their  age.  would 
be  entitled  to  enroll  in  such  Section  6 
Schools.  Section  6  School  Arrangements 
are  conducted  by  DoD  pursuant  to 
section  6  of  Pub.  L.  81-874,  as  amended. 
20  U.S.C.  241 ,  and  Section  505(c)  of 
Pub.  L.  97-31,  20  U.S.C.  241  note. 

List  of  Subjects  in  32  CFR  Part  80 

Education  of  individuals  with 
disabilities.  Individuals  with 
disabilities.  Infants  and  children. 

Accordingly,  title  32.  chapter  I. 
subchapter  C,  is  amended  to  revise  part 
80  to  read  as  follows: 

PART  80— PROVISION  OF  EARLY 
INTERVENTION  SERVICES  TO 
ELIGIBLE  INFANTS  AND  TODDLERS 
WITH  DISABILITIES  AND  THEIR 
FAMILIES,  AND  SPECIAL  EDUCATION 
CHILDREN  WITH  DISABILITIES  WITHIN 
THE  SECTION  6  SCHOOL 
ARRANGEMENTS 


Sec. 
80  1 
80.2 
80.3 
80.4 


Purpose. 

Applicability  and  scope 
IDefioitioDS. 
Policy. 


80.5  Responsibilities. 

80.6  Procedures, 

Appendix  A  to  Part  80 — Procedures  for  the 
Provision  of  Early  Intervention  Services  for 
Infants  and  Toddlers  With  Disabilities,  Ages 
0-2  (Inclusive),  and  Their  Families 

Appendix  B  to  Part  80 — Procedures  for 
Special  Educational  Programs  {Including 
Related  Services)  and  for  Preschool  Children 
and  Children  With  Disabilities  (3-21  Years 
Inclusive). 

Appendix  C  to  Part  80— Hearing  Procedures 

Authority:  20  U.S.C  1400  el  seq.;  20  U.S.C. 
241;  20  use.  241  note. 

§80.1     Purpose. 
This  part: 

(a)  Establishes  policies  and 
procedures  for  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  with  disabilities  (birth  to  age  2 
inclusive)  and  their  families,  and 
special  education  and  related  services  to 
children  with  disabilities  (ages  3-21 
inclusive)  entitled  to  receive  special 
educational  instruction  or  early 
intervention  services  from  the 
Department  of  Defense  under  Pub.  L. 
81-874,  sec.  6,  as  amended;  Pub.  L.  97- 
35,  sec.  505(c);  the  Individuals  with 
Disabilities  Education  Act,  Pub.  L.  94- 
142,  as  amended;  Pub.  L.  102-119,  sec. 
23;  and  consistent  with  32  CFR  parts 
285  and  310,  and  the  Federal  Rules  of 
Civil  Procedures  (28  U.S.C). 

(b)  EstabUshes  pohcy,  assigns 
responsibilities,  and  prescribes 
procedures  for: 

(1)  Implementation  of  a 
comprehensive,  multidisciplinary 
program  of  early  intervention  services 
for  infants  and  toddlers  ages  birth 
through  2  years  (inclusive)  with 
disabilities  and  their  families. 

(2)  Provision  of  a  free,  appropriate 
education  including  special  education 
and  related  services  for  preschool 
children  with  disabilities  and  children 
with  disabilities  enrolled  in  the 
Department  of  Defense  Section  6  School 
Arrangements. 

(c)  Establishes  a  Domestic  Advisory 
Panel  (DAP)  on  Early  Intervention  and 
Education  for  Infants,  Toddlers, 
Preschool  Children  and  Children  with 
Disabilities,  and  a  DoD  Coordinating 
Committee  on  Domestic  Early 
Intervention,  Special  Education  and 
Related  Services. 

(d)  Authorizes  the  publication  of  DoD 
Regulations  and  Manuals,  consistent 
with  DoD  5025.1-M,i  and  DoD  forms 
consistent  with  DoD  5000. 12-M  ^  and 


'  Copies  may  be  obtained,  at  ro.sl,  from  Ihe 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield,  VA  22161. 

'  See  footnote  1  to  §80.1tr). 


DoD  Directive  8910.1  a  to  implement 
this  part. 

§"80.2    Applicability  and  scope. 
This  part: 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense,  tbe  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Commands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  Defense  Agencies,  and  the 
DoD  Field  Agencies  (hereafter  referred 
to  collectively  as  "the  DoD 
Components"). 

(b)  Encompasses  infants,  toddlers, 
preschool  children,  and  children 
receiving  or  entitled  to  receive  earlv 
intervention  services  or  special 
educational  instruction  from  the  DoD  on 
installations  with  Section  6  School 
Arrangements,  and  the  parents  of  those 
individuals  with  disabilities. 

(c)  Apphes  only  to  schools  operated 
by  the  Department  of  Defense  within  the 
Continental  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  Wake  Island, 
Guam.  American  Samoa,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands. 

§80.3    Definitions. 

(a)  Assistive  technology  device.  Any 
item,  piece  of  equipment,  or  product 

"  system,  whether  acquired  commercially 
or  off  the  shelf,  modified,  or 
customized,  that  is  used  to  increase, 
maintain,  or  improve  functional 
capabilities  of  individuals  with 
disabilities. 

(b)  Assistive  technolc^  sen-ice.  Any 
service  that  directly  assists  an 
individual  with  a  disabiUty  in  the 
selection,  acquisition,  or  use  of  an 
assistive  technology  device.  This  term 
includes: 

(1)  Evaluating  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  the  individual's  customary 
environment. 

(2)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabilities. 

(3)  Selecting  designing,  fitting, 
<;ustomizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  technology  devices. 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  ser\'ices 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
educational  and  rehabilitative  plans  and 
programs. 

(5)  Training  or  technical  assistance  for 
an  individual  with  disabilities,  or, 
where  appropriate,  the  family  of  an 
individual  with  disabilities. 


'.See  footnote  1  to  §80.1(c-)- 


(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  educational  rehabilitali\  e 
services),  employers,  or  other 
individuals  who  provide  services  to. 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
an  individual  with  a  disability. 

(c)  Attention  deficit  disorder  !ADDI. 
As  used  to  define  students, 
encompasses  attention-deficit 
hyperactivity  disorder  and  attention 
deficit  disorder  without  hyperactivitv. 
The  essential  features  of  this  disorder 
are  developmentally  inappropriate 
degrees  of  inattention,  impulsiveness, 
and  hyperactivity. 

(1)  A  diagnosis  of  ADD  may  be  nfiade    . 
only  after  the  child  is  evaluated  by 
appropriate  medical  personnel,  arid 
evaluation  procedures  set  forth  in  this 
part  (appendix  B  to  this  part)  are 
followed. 

(2)  A  diagnosis  of  ADD,  m  and  cf    ■ 
itself,  does  not  mean  that  a  child 
requires  special  education;^  it  is  possible 
that  a  child  diagnosed  with  ADD,  as  the 
only  finding,  can  have  his  or  her 
educational  needs  met  within  the 
regular  education  setting. 

(3)  For  a  child  with  ADD  to  be  eligible 
for  special  education,  the  Case  Studv 
Committee,  with  assistance  from  the 
medical  personnel  conducting  the 
evaluation,  must  then  make  a 
determination  that  the  ADD  is  a  chronic 
or  acute  health  problem  that  results  in 
limited  alertness,  which  adversely 
affects  educational  performance. 
Children  with  ADD  who  are  eligible  for 
special  education  and  medically  related 
services  will  qualify  for  services  under 
"Other  Health  Impaired  "  as  described  in 
Criterion  A,  paragraph  (h)(1)  of  this 
section. 

(d)  Autism.  A  developmental 
disability  significantly  affecting  \  erbal 
and  non-verbal  communication  and 
social  interaction  generally  evident 
before  age  3  that  adversely  affects 
educational  performance. 
Characteristics  of  autism  include 
irregularities  and  impairments  in 
communication,  engagement  in 
repetitive  activities  and  stereotyped 
movements,  resistance  to  environmental 
change  or  change  in  daily  routines,  and 
unusual  responses  to  sensory 
experiences.  The  term  does  not  include 
children  with  characteristics  of  the 
disability  of  serious  emotional 
disturbance. 

(e)  Case  Study  Committee  (CSC).  A 
school-based  committee  that  determines 
a  child's  eligibility  for  special 
education,  develops  and  reviews  a 
child's  individualized  education 
program  (lEP),  and  determines 
appropriate  placement  in  the  least 


37682 


Feder 


Register  /  Vol.  59.  No.  141  /  Monday,  July  25.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  141  /  Monday,  July  25.  1994  /  Rules  and  Regulations         37683 


restrictive  environmeht.  A  CSC  is 
uniqikety  composed  f<»r  each  child. 
Participants  on  a  CSC  must  include: 

(1)  Trie  designated  representative  of 
the  Section  6  School  ,  'arrangement,  who 
is  qualified  to  supervi  se  the  provision  of 
special  education.  Su  :h  representative 
may  not  be  the  child";  special  education 
teacher. 

(2)  One^  or  more,  of  the  child's  regular 
education  teachers,  if  appropriate. 

(3)  A  special  educal  ion  teacher. 

(4)  One.  or  both,  of  he  child's 
parents. 

(5)  The  child,  if  apf  ropriate. 

(6)  A  member  of  tn<  evaluation  team 
or  another  person  knc  wledgeable  about 
the  evaluation  procec  ires  used  with  the 
child. 

(7)  Other  individua  s.  at  the  discretion 
of  the  parent  or  the  S«  ction  6  School 
Arrangement,  who  m<  y  have  pertinent 
information. 

(f)  Child-find.  The  c  ngoing  process 
used  by  the  Military  S  erv  ices  and  a 
Section  6  School  Arra  ngeraent  to  seek 
and  identif)'  children  from  birth  to  21 
years  of  age)  who  sho  v  indications  that 
they  might  be  in  need  of  eajly 
mtervention  services  )r  special 
education  and  related  services.  Child- 
find  activities  include  the  dissemination 
of  information  to  the   lublic  and 
identification,  screen  ng,  and  referral 
procedures. 

(g)  Children  ivith  di  iabilities  ages  5- 
21  (inclusive!.  Those  (  hildren  ages  5-21 
years  (incl.^ive),  eval  iated  in 
accordance  with  this  >art,  who  are  in 
need  of  special  educa  ion  as  determined 
by  a  CSC  and  who  ha'  e  not  been 
graduated  from  a  high  school  or  who 
have  not  completed  ti  e  requirements  for 
a  General  Education  I  iploma.  The  terms 
"child"  and  "student'  may  also  be  used 
to  refer  to  this  popula  ion.  The  student 
must  be  determined  e  igible  under  one 
of  the  following  four  <  ategories: 

(1 )  Criterion  A.  The  educational 
performance  of  the  sti  [dent  is  adversely 
affected,  as  determine  i  by  the  CSC,  by 
a  physical  impairmen  ;  visual 
impairment  including  blindness; 
hearing  impairment  ix  eluding  deafness: 
orthopedic  impairmei  it;  or  other  health 
impairment,  includin  ;  ADD,  when  the 
condition  is  a  chronic  or  acute  health 
problem  that  results  ii  i  limited  alertness; 
autism:  and  traumatic  brain  injury     - 
requiring  environmen  ;al  and/or 
academic  modificatio  is. 

(2)  Criterion  B.  A  st  ident  who 
manifests  a  psychoem  otional  condition 
that  is  the  primary  caiise  of  educational 
difficulties;  a  student  who  exhibits 
maladaptive  behavior  to  a  marked 
degree  and  over  a  Ion  ;  period  of  time 
that  interferes  with  sk  lU  attainment, 
classroom  functioninj  or  performance. 


social-emotional  condition,  and  who  as 
a  result  requires  special  education.  The 
term  does  not  usually  include  a  student 
whose  difficulties  are  primarily  the 
result  of: 

(i)  Intellectual  deficit: 

(ii)  Sensory  or  physical  impairment; 

(iii)  Attention  deficit  hj-peractivity 
disorder; 

(iv)  Antisocial  behavior: 

(v)  Parent-child  or  family  problems; 

(vi)  Disruptive  beha\ior  disorders; 

(vii)  Adjustment  disorders; 

(viii)  Interpersonal  or  life 
circumstance  problems;  or 

(ix)  Other  problems  that  are  not  the 
result  of  a  severe  emotional  disorder. 

(3)  Criterion  C.  The  educational 
performance  of  the  student  is  adversely 
affected,  as  determined  by  the  CSC,  by 
a  speech  and/or  language  impairment. 

(4)  Criterion  D.  The  measured 
academic  achievement  of  the  student  in 
math,  reading,  or  language  is 
determined  by  the  CSC  to  t»e  adversely 
affected  by  underlying  disabilities 
(including  mental  retardation  and 
specific  learning  disability)  including 
either  an  intellectual  deficit  or  an 
information  processing  deficit. 

(5)  Criterion  E.  A  child.  0—5  inclusive, 
whose  functioning  level  as  determined 
by  the  CSC,  is  developmentally  delayed 
and  would  qualify  for  special  education 
and  related  services  as  determined  by 
this  regulation. 

th)  Consent.  This  term  means  that: 

(1)  The  parent  of  an  infant,  toddler, 
child,  or  preschoo^child  with  a 
disability  has  been  fully  informed,  in 
his  or  her  native  language,  or  in  another 
mode  of  communication,  of  all 
information  relevant  to  the  activity  for 
which  permission  is  sought. 

(2)  The  parent  understands  and  agrees 
in  writing  to  the  implementation  of  the 
activity  for  which  his  or  her  permission 
is  sought.  The  writing  must  describe 
that  activity,  list  the  child's  records  that 
will  be  released  and  to  whom,  and 
acknowledge  that  the  parent 
understands  consent  is  voluntary  and 
may  be  prospectively  revoked  at  any 
time. 

(3)  The  parent  of  an  infant,  toddler, 
preschool  child  or  child  must  consent  to 
the  release  of  records.  The  request  for 
permission  must  describe  that  activity, 
list  each  individual's  records  that  will 
be  released  and  to  whom,  and 
acknowledge  that  the  parent 
understands  that  consent  is  voluntary 
and  may  be  prospectively  revoked  at 
any  time. 

(4)  The  written  consent  of  a  parent  of 
an  infant  or  toddler  with  a  disability  is 
necessary  for  implementation  of  early 
intervention  services  described  in  the 
individualized  family  service  plan 


(IFSP).  If  such  parent  does  not  provide 
consent  with  respect  to  a  particular 
early  intervention  service,  then  the  early 
intervention  services  for  which  consent 
is  obtained  shall  be  provided. 

(i)  Deaf.  A  hearing  loss  or  deficit  so 
severe  that  the  child  is  impaired  in 
processing  linguistic  information 
through  hearing,  with  or  without 
amplification,  to  the  extent  that  his  or 
her  educational  performance  is 
adversely  affected. 

(j)  Deaf-blind:  Concomitant  hearing 
and  visual  impairments,  the 
combination  of  which  causes  such 
severe  communication  and  other 
developmental  and  educational 
problems  that  they  cannot  be 
accommodated  in  special  education 
programs  solely  for  children  with 
deafness  or  children  with  blindness. 

(k)  Developmental  delay.  A  significant 
discrepancy  in  the  actual  functioning  of 
an  infant  or  toddler  when  compared 
with  the  functioning  of  a  nondisabled 
infant  or  toddler  of  the  same 
chronological  age  in  any  of  the 
following  areas  of  development: 
Physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  and  adaptive 
development  as  measured  using 
standardized  evaluation  instruments 
and  confirmed  by  clinical  observation 
and  judgment.  A  significant  discrepancy 
exists  when  the  one  area  of 
development  is  delayed  by  25  percent  or 
2  standard  deviations  or  more  below  the 
mean  or  when  two  areas  of  development 
are  each  delayed  by  20  percent  or  I  "2 
standard  deviations  or  more  below  the 
mean.  (Chronological  age  should  be 
corrected  for  prematurity  until  24 
months  of  age.) 

(1)  Early  intervention  sen-ice 
coordination  services.  Case  management 
services  that  include  integration  and 
oversight  of  the  scheduling  and 
accomplishment  of  evaluation  and 
delivery  of  early  inter%'ention  services  to 
an  infant  or  toddler  with  a  disability 
and  his  or  her  family . 

(m)  Early  inten'ention  senices. 
Developmental  services  that; 

(1)  Are  provided  under  the    • 
supervision  of  a  military  medical 
department. 

(2)  Are  provided  using  Military 
Health  Service  System  and  community 
resoiuces. 

(i)  Evaluation  IFSP  development  and 
revision,  and  service  coordination 
services  are  provided  at  no  cost  to  the 
infant's  or  toddler's  parents. 

(ii)  Incidental  fees  (e.g..  child  care 
fees)  that  are  normally  charged  to 
infants,  toddlers,  and  children  without 


disabilities  or  their  parents  may  be 
charged. 

(3)  Are  designed  to  meet  the 
developmental  needs  of  an  infant  or 
toddler  wWh  a  disability  in  any  one  or 
more  of  the  following  areas;  Physical 
development,  cognitive  development, 
communication  development,  social  or 
emotional  development,  or  adaptive 
development. 

(4)  Meet  the  standards  developed  by 
the  Assistant  Secretary  of  Defense  for 
Health  Affairs  (ASD(HA)). 

(5)  Include  the  following  services; 
Family  training,  counseling,  and  home 
visits;  special  instruction;  speech 
pathology  and  audiology;  occupational 
therapy;  physical  therapy;  psychological 
services;  early  intervention  program 
coordination  services;  medical  services 
only  for  diagnostic  or  evaluation 
purposes;  early  identification, 
screening,  and  assessment  services: 
vision  services;  and  social  work 
services.  Also  included  are  assistive 
technology  devices  and  assistive 
technology  services;  health  services 
necessary  to  enable  the  infant  or  toddler 
to  benefit  from  the  above  early 
intervention  services;  and  transportation 
and  related  costs  that  are  necessary  to 
enable  an  infant  or  toddler  and  the 
infant's  or  toddler's  family  to  receive 
early  intervention  services. 

(6)  Are  provided  by  qualified 
personnel,  including:  Special  educators, 
speech  and  language  pathologists  and 
audiologists;  occupational  therapists; 
physical  therapists;  psychologists;  social 
workers;  nurses'  nutritionists;  family 
therapists;  orientation  and  mobiKty 
specialists;  and  pediatricians  and  other 
physicians. 

(7)  To  the  maximum  extent 
appropriate,  are  provided  in  natural 
environments,  including  the  home  and 
community  settings  in  which  infants 
and  toddlers  without  disabilities 
participate. 

(8)  Are  provided  in  conformity  with 
an  IFSP. 

(n)  Evaluation.  Procedures  used  to 
determine  whether  an  individual  (birth 
through  21  inclusive)  has  a  disability 
under  this  part  and  the  nature  and 
extent  of  the  early  intervention  services 
and  special  education  and  related 
sen.  ices  that  the  individual  needs. 
These  procedures  must  be  used 
selectively  with  an  individual  and  may 
not  include  basic  tests  administered  to. 
or  used  with,  all  infants,  toddlers, 
preschool  children  or  children  in  a 
sfhool,  grade,  class,  program,  or  other 
prouping. 

(o)  Family  training,  counseling,  and 
home  visits.  Services  provided,  as 
appropriate,  by  social  workers, 
psychologists,  and  other  qualifiwl 


personnel  to  assist  the  family  of  an 
infant  or  toddler  eligible  for  early 
intervention  services  in  understanding 
the  special  needs  of  the  child  and 
enhancing  the  infant  or  toddler's 
development. 

(p)  Free  appropriate  public  education. 
Special  education  and  related  services 
for  chilch^n  ages  3-21  years  (inclusive) 
that: 

(1)  Are  provided  at  no  cost  (except  as 
provided  in  paragraph  (xx)(l)  of  this 
section,  to  parents  or  child  with  a 
disability  and  are  under  the  general 
supervision  and  direction  of  a  Section  6 
School  Arrangement. 

(2)  Are  provided  at  an  appropriate 
preschool,  elementary,  oj  s«!rendary 
school. 

(3)  Are  provided  in  conformity  with 
an  Individualized  Education  Program. 

(4)  Meet  the  requirements  of  this  pari, 
(q)  Frequency  and  intensity.  The 

number  of  days  or  sessions  that  a 
service  will  be  provided,  the  length  of 
time  that  the  service  is  provided  during 
each  session,  whether  the  service  is 
provided  during  each  session,  and 
whether  the  service  is  provided  on  an 
individual  or  group  basis. 

(r)  Health  services.  Services  necessary 
to  enable  an  infant  or  toddler,  to  benefit 
from  the  other  early  intervention 
services  under  this  part  during  the  time 
that  the  infant  or  toddler  is  receiving  the 
other  early  intervention  services.  The 
term  includes: 

(1)  Such  services  as  clean  intermittent 
catheterization,  tracheofrtomy  care,  tube 
feeding,  the  changing  of  dressings  or 
osteotomy  collection  bags,  and  other 
health  services. 

(2)  Consultation  by  physicians  with 
other  service  providers  on  the  special 
health  care  needs  of  infants  and  toddlers 
with  disabilities  that  will  need  to  be 
addressed  in  the  course  of  providing 
other  early  intervention  services. 

(3)  The  term  does  not  iiKrlude  the 
following: 

(i)  Services  that  Eire  surgical  in  nature 
or  purely  medical  in  nature. 

(ii)  Devices  necessary  to  control  or 
treat  a  medical  condition. 

(iii)  Medical  or  health  services  thai 
are  routinely  recommended  for  all 
infants  or  toddlers. 

(s)  Hearing  impairment.  A  hearing 
loss,  whether  permanent  or  fluctuating, 
that  adversely  affects  an  infant's, 
toddler's,  preschool  child's,  or  ( hild's 
educational  performance. 

(t)  High  probability  for  developmentol 
delay.  An  infant  or  toddler  with  a 
medical  condition  that  places  him  or 
her  at  substantial  risk  of  evidencing  a 
developmental  delay  before  the  age  of  5 
years  without  the  benefit  of  early 
intervention  services. 


(u)  Include;  such  as.  Not  all  the 
possible  items  are  covered,  whether  like 
or  unlike  the  ones  named. 

(v)  Independent  evaluation.  An 
evaluation  conducted  by  a  quahfied 
examiner  who  is  not  employed  by  the 
DoD  Section  6  Schools. 

(w)  Individualized  education  program 
(lEP).  A  written  statement  for  a 
preschool  child  or  child  with  a 
disability  (ages  3-21  years  inclusive) 
developed  and  implemented  in 
accordance  with  this  part  (appendix  B 
to  this  part). 

(x)  Individualized  family  sei\ice  plan 
(IFSP).  A  written  statement  for  an  infant 
or  toddler  with  a  disability  and  his  or 
her  family  that  is  based  on  a 
multidisciplinar>-  assessment  of  the 
unique  needs  of  the  infant  or  toddlui 
and  concerns  and  the  priorities  of  thu 
family,  and  an  identification  of  the 
services  appropriate  to  meet  such  needs, 
concerns,  and  priorities. 

(y)  Individuals  with  disabilitJes. 
In^ts  and  toddlers  with  disabilitic*s, 
preschool  children  with  disabilities,  and 
children  with  disabilities,  collectively, 
ages  birth  to  21  years  (inclusive)  who 
are  either  entitled  to  eru-oll  in  a  Section 
■6  School  Arrangement  or  would,  but  foi 
their  age,  be  so  entitled. 

(2)  Infants  and  toddlers  with 
disabilities.  Individuals  from  birth  to 
age  2  years  (inclusive),  who  need  early 
intervention  services  because  they: 

(1)  Are  experiencing  a  developmental 
delay,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
of  25  percent  (or  2  standard  deviations 
below  the  mean),  in  one  or  more  areas, 
or  20  percent  (or  1  ^/i  standard 
deviations  below  the  mean),  in  two  01 
more  of  the  following  areas  of 
development:  Cognitive,  physical, 
cximmunication,  scxnal  or  emotional,  ur 
adaptive  development. 

(2)  Are  at-risk  for  a  developmental 
delay;  i.e..  have  a  diagnosed  physical  o; 
mental  condition  that  has  a  high 
probability  of  resulting  in 
developmental  delay;  e.g.,  chromusoniai 
disorders  and  genetic  syndromes. 

(aa)  Intercomponent.  Cooperation 
among  the  DoD  Components  and 
programs  so  that  coordination  and 
integration  of  services  to  individuals 
with  disabilities  and  their  families 
occur 

(bb)  Medically  related  services  1 1 ) 
Medical  services  (as  defined  in 
paragraph  (cc)  of  this  section)  and  tho>*- 
services  provided  under  professional 
medical  supervision  that  are  required  by 
a  CSC  either  to  determine  a  student's 
eligibihty  for  special  education  or,  if  the 
student  is  eligible,  the  special  education 
and  rel.ifed  services  required  by  the 
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student  under  this  part  in  accordance 
with  32  CFR  part  345. 

(2)  Provision  of  ei  ther  direct  or 
indirect  services  lisjed  on  an  lEP  as 
necessary  for  the  student  to  benefit  from 
the  educational  curTiculum.  These 
services  may  include:  Medical;  social 
work;  community  h  salth  nursing; 
dietary;  psychiatric  diagnosis; 
evaluation,  and  folli  )w  up;  occupational 
therapy;  physical  therapy;  audiology; 
ophthalmology;  anc  psychological 
testing  and  therapy. 

(cc)  Medical  servi  :es.  Those 
evaluative,  diagnostic,  and  supervisory 
services  provided  b  '  a  licensed  and 
credentialed  physic  an  to  assist  CSCs 
and  to  implement  II  Ps.  Medical  services 
include  diagnosis,  e  valuation,  and 
medical  supervisioi  of  related  services 
that  by  statute,  regu  ation,  or 
professional  traditic  n  are  the 
responsibility  of  a  li  censed  and 
credentialed  physic  an. 

(dd)  Mental  retan  ation.  Significantly 
subaverage  general  ntellectual 
functioning,  existin  ;  concurrently  with 
deficits  in  adaptive  jehavior  and 
manifested  during  t  le  developmental 
period,  that  adverse  y  affects  a 
preschool  child's  or  child's  educational 
performance. 

(ee)  Multidisciplii  ary.  The 
involvement  of  two  or  more  disciplines 
or  professions  in  th<  provision  of 
integrated  and  coori  inated  services, 
including  evaluatio  i  and  assessment 
activities,  and  deve  opment  of  an  IFSP 
or  EEP. 

(ff)  Native  langua  je.  When  used  with 
reference  to  an  indi  idual  of  limited 
English  proficiency,  the  language 
normally  used  by  si  ch  individuals,  or 
in  the  case  of  em  inf;  nt,  toddler, 
preschool  child  or  c  lild,  the  language 
normally  used  by  th  3  parent  of  the 
infant,  toddler,  pres  :hool  child  or  child. 

(gg)  Natural  envir  jnments.  Settings 
that  are  natural  or  n  )rmal  for  the  infant 
or  toddler's  same  ag  i  peers  who  have  no 
disability. 

(hh)  Non-section  > ;  school 
arrangement  orfaci  ity.  A  public  or 
private  school  or  otl  ler  institution  not 
operated  in  accorda  ice  with  32  CFR 
part  345.  This  term  ncludes  Section  6 
special  contractual  i  rrangements. 

(ii)  Nutrition  serv.  ces.  These  services 
include: 

(1)  Conducting  in  lividual 
assessments  in  nutr  tional  history  and 
dietary  intake;  anthi  opometric, 
biochemical  and  cli!  lical  variables; 
feeding  skills  and  fe  jding  problems;  and 
food  habits  and  foot  preferences. 

(2)  Developing  an  i  monitoring 
appropriate  plans  to  address  the 
nutritional  needs  of  infants  and  toddlers 
eligible  for  early  inti  srvention  services. 


(3)  Making  referrals  to  appropriate 
community  resources  to  carry  out 
nutrition  goals. 

(jj)  Orthopedic  impairment.  A  severe 
physical  impairment  that  adversely 
affects  a  child's  educational 
performance.  The  term  includes 
congenital  impairments  (such  as  club 
foot  and  absence  of  some  member), 
impairments  caused  by  disease  (such  as 
poliomyelitis  and  bone  tuberculosis), 
and  impairments  from  other  causes  such 
as  cerebral  palsy,  amputations,  and 
fractures  or  burns  causing  contracture. 

(kk)  Other  health  impairment.  Having 
an  autistic  condition  that  is  manifested 
by  severe  communication  and  other 
developmental  and  educational 
problems;  or  having  limited  strength, 
vitality,  or  alertness  due  to  chronic  or 
acute  health  problems  that  adversely 
affect  a  child's  educational  performance 
as  determined  by  the  CSC,  such  as: 
ADD,  heart  condition,  tuberculosis, 
rheumatic  fever,  nephritis,  asthma, 
sickle  cell  anemia,  hemophilia, 
epilepsy,  lead  poisoning,  leukemia,  and 
diabetes. 

(11)  Parent.  The  biological  father  or 
mother  of  a  child;  a  person  who,  by 
order  of  a  court  of  competent 
jurisdiction,  has  been  declared  the 
father  or  mother  of  a  child  by  adoption; 
the  legal  guardian  of  a  child;  or  a  person 
in  whose  household  a  child  resides, 
provided  that  such  person  stands  in 
loco  parentis  to  that  child  and 
contributes  at  least  one-half  of  the 
child's  support. 

(mm)  Personally  identifiable 
information.  Information  that  includes 
the  name  of  the  infant,  toddler, 
preschool  child,  child,  parent  or  other 
family  member;  the  home  address  of  the 
infant,  toddler,  preschool  child,  child, 
parent  or  other  family  member;  another 
personal  identifier,  such  as  the  infant's, 
toddler's,  preschool  child's,  child's, 
parent's  or  other  family  member's  social 
security  niunber;  or  a  list  of  personal 
characteristics  or  other  information  that 
would  make  it  possible  to  identify  the 
infant,  toddler,  preschool  child,  child, 
parent,  or  other  family  member  with 
reasonable  certainty. 

(rm)  Preschool  children  with 
disabilities.  These  are  students,  ages  3- 
5  years  (inclusive),  who  need  special 
education  services  because  they: 

(1)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures 
in  one  or  more  of  the  following  areas: 
Cognitive  development,  physical 
development,  communication 
development,  social  or  emotional 
development,  and  adaptive 
development;  and 


(2)  Who,  by  reason  thereof,  need 
special  education  and  related  services. 

(00)  Primary  referral  source.  The  DoD 
Components,  including  child  care 
centers,  pediatric  clinics,  and  parents 
that  suspect  an  infant,  toddler, 
preschool  child  or  child  has  a  disability 
and  bring  that  infant,  toddler,  preschool 
child  or  child  to  the  attention  of  the 
Early  Intervention  Program  or  school 
CSC. 

(pp)  Public  awareness  program. 
Activities  focusing  on  early 
identification  of  infants  and  toddlers 
with  disabilities,  including  the 
preparation  and  dissemination  by  the 
military  medical  department  to  all 
primary  referral  sources  of  information 
materials  for  parents  on  the  availability 
of  early  intervention  services.  Also 
includes  procedures  for  determining  the 
extent  to  which  primary  referral  sources 
within  the  Department  of  Defense, 
especially  within  DoD  medical 
treatment  facilities,  and  physicians 
disseminate  information  on  the 
availability  of  early  intervention 
services  to  parents  of  infants  or  toddlers 
with  disabilities. 

(qq)  Qualified.  With  respect  to 
instructional  persormel,  a  person  who 
holds  at  a  minimum  a  current  and 
applicable  teaching  certificate  from  any 
of  the  50  States,  Puerto  Rico,  or  the 
District  of  Columbia,  or  has  met  other 
pertinent  requirements  in  the  areas  in 
which  he  or  she  is  providing  special 
education  or  related  services  not  of  a 
medical  nature  to  children  with 
disabilities.  Providers  of  early 
intervention  services  and  medically 
related  services  must  meet  standards 
established  by  the  ASD(HA). 

(rr)  Related  serx'ices.  "This  includes 
transportation,  and  such  developmental, 
corrective,  and  other  supportive  services 
(including  speech  pathology  and 
audiology;  psychological  services; 
physical  and  occupational  therapy; 
recreation,  including  therapeutic 
recreation  and  social  work  services;  and 
medical  and  counseling  services), 
including  rehabilitation  counseling 
(except  that  such  medical  services  shall 
be  for  diagnostic  and  evaluative 
purposes  only)  as  may  be  required  to 
assist  a  child  with  a  disability  to  benefit 
from  special  education,  and  includes 
the  early  identification  and  assessment 
of  disabling  conditions  in  preschool 
children  or  children.  The  following  list 
of  related  services  is  not  exhaustive  and 
may  include  other  developmental, 
corrective,  or  supportive  services  (such 
as  clean  intermittent  catheterization),  if 
they  are  required  to  assist  a  child  with 
a  disability  to  benefit  from  special 
education,  as  determined  by  a  CSC. 

(1)  Audiology.  This  term  includes: 


(i)  Audiological.  diagnostic,  and 
prescriptive  services  provided  by 
audiologists  who  have  a  Certificate  of 
Clinical  Competence — Audiology  (CCC- 
A)  and  pediatric  experien<».  Audiology 
shall  not  include  speech  therapy. 

(ii)  Identification  of  children  with 
bearing  loss. 

(iii)  Determination  of  the  range, 
nature,  and  degree  of  hearing  loss, 
including  referral  for  medical  or  oth^r 
professional  attention  designed  to 
ameliorate  or  correct  that  loss. 

(iv)  Provision  of  ameliorative  and 
corrective  activities,  including  language- 
and  auditory  training,  speech-road^g 
(lip-reading),  hearing  evaluation,  spetH;h 
conservation,  the  recommendation  of 
nmphficafion  devices,  and  other  aura) 
rehabilitation  services. 

(v)  Counseling  and  guidance  of 
children,  parents,  and  service  pro\'idt;rs 
regarding  hearing  loss. 

(vi)  Df termination  of  tho  child's  need 
for  group  and  individual  amplification, 
selecting  and  fitting  an  appropriate  aid. 
and  evaluating  the  effectiveness  of 
amplification. 

(2)  Counseling  services.  Servif.es 
provided  by  qualified  social  workers, 
psychologists,  guidance  counselors,  or 
other  qualified  personnel  to  help  a 
preschool  child  or  child  with  a 
disability  to  benefit  from  spoi  i;0 
education. 

(3)  Early  identification   Tho 
niiplementation  of  a  formal  plan  for 
ideutifjing  a  disability  as  early  as 
possible  in  tb«  individual's  life. 

(4)  Medical  services.  Those  evaluative, 
diagnostic,  and  supervisory  services 
provided  by  a  licensed  and  cre<lentialed 
physician  to  assist  CSCs  in  determining 
whether  a  child  has  a  medically  relate*! 
disability  condition  that  resuhs  in  the 
child's  need  for  special  education  and 
related  s-^rvices  and  to  implement  lEPs 
Medical  services  include  diagnosis, 
evaluation,  and  medical  supervision  of 
rnlafud  services  that,  by  statute, 
n.'gulation,  or  professional  tradition,  an? 
the  responsibility  of  a  licensed  and 
<:redHntialed  physician. 

(5)  Occupational  therupy.  'rinr;ipy 
that  provides  developmental 
evaluations  and  treatment  programs 
using  sel»H;tod  tasks  to  restore,  reinforce, 
or  eohanee  functional  performance.  It 
addresses  the  quality  and  level  of 
functions  in  areas  such  as  behavior, 
motor  c-oordination,  spatial  orientation, 
visual  motor  and  sensory  integration; 
and  general  activities  of  daily  living. 
This  therapy,  which  is  conducted  or 
.supervised  by  a  qualified  occupational 
therapist,  provides  training  and 
guidance  in  using  special  equipment  to 
improve  the  patient's  functioning  in 
skills  of  daily  hving,  work,  and  study. 


(6)  Parent  counseling  and  training. 
Assisting  parents  in  understanding  the 
special  needs  of  their  preschool  child  or 
child  and  providing  parents  with 
information  about  child  development 
and  special  education. 

(7)  Physical  therapy.  Therapy  that 
provides  evaluations  and  treatment 
programs  using  exercise,  modalitii^. 
and  adaptive  equipment  to  restore, 
reinforce,  or  enhance  motor 
performance.  It  focuses  on  the  quality  of 
movement,  reflex  development,  range  of 
motion,  muscle  strength,  gait,  and  gross 
motor  development,  seeking  to  decrease 
abnormal  movement  and  posture  whtle 
facibtating  normal  movement  and 
equilibrium  reactions.  The  therapy 
which  is  conducted  by  a  qualified 
physical  therapist,  provides  for 
measurement  and  training  in  the  uv^  ol 
adaptive  equipment  and  prosthetic-and 
orthotic  appliances.  Therap-.  may  tie 
conducted  by  a  qualified  ph;,  s:t.al 
therapist  assistant  under  the  cliniijai 
supervision  of  a  qualified  physical 
therapist. 

(8)  Pfiychologicol ser\ices  St?rvKws 
listed  in  paraijraphs  (rr)  (Rl  (i)  thniiiph 
(rr)  (H)  (iv)  of  this  section  that  are 
providtfi  by  a  qualififKi  psytholoj^ist; 

(i)  Administering  psycholc>gifal  and 
i-ducational  tests  And  other  .^ss^>ss:TK»nf 
procedures. 

(ii)  Interpret in>;ttTsl  .^nd  a.<;n<'ssm» :.! 
njsults. 

(iii)  Obtaining  intejyating,  anti 
interpreting  information  aljowi  h 
preschool  child's  or  child's  l>eha\  ior 
and  conditions  n»iating  to  his  or  her 
learning. 

.  (iv)  Consulting  with  oilier  stall 
members  in  planning  sr.hool  prngrdins 
to  meet  the  special  needs  of  prestjioo) 
»  hildren  and  childrtio,  as  indinat^:!  by 
psychological  tests,  iijterviev,s  .md 
bphavioral  evaluations. 

(v)  Planning  and  managing  a  prograsn 
of  psychological  senices,  including 
psychological  counseling  for  prpsrhoiil 
children,  children,  and  parents.  For  the 
purpose  of  these  activities,  a  qualified 
psychologist  is  a  psychologist  lifc-n.sfd 
in  a  Slate  of  the  United  States  who  h.is 
a  degree  in  clinical  or  school 
psychology  and  additional  pediat.-ii 
training  and/or  experience. 

(9)  Recreation.  This  terra  includes, 
(i)  .Assessment  of  leisure  ai:tivities. 
(ii)  Therapeutic  rccniational  activities, 
(iii)  Recreational  programs  in  s»iinols 

iind  community  agencies, 
(iv)  Leisure  education. 

(10)  School  hriijLh  s'vvjcrti.  S>«rvi<.es 
provided,  pursuant  to  an  lEP,  by  a 
qualified  school  health  nurse,  or  other 
qualified  person,  that  are  required  for  a 
pmsf.hool  child  or  child  with  a 


disabiUty  to  benefit  from  special 
education 

(11)  Social  work  counseling  «,»»rv '»■»»«. . 
in  schools.  This  term  includes 

(i)  Preparing  a  social  and 
developmental  history  on  a  preschiml 
child  or  child  identified  as  having  a 
disabihty. 

(ii)  Counseling  the  preschool  child  m 
liiild  with  a  disabiUty  and  his  or  her 
family  on  a  group  or  individual  basis 
pursuant  to  an  lEP. 

(iii)  Working  with  problems  in  a 
preschool  child's  or  child's  hving 
situation  (home,  school,  and 
community)  that  adversely  affei:l  his  or 
her  adjustment  in  school. 

(iv)  Using  school  and  community 
resourc-cs  to  enable  the  preschool  c:hjl<i 
or  child  to  rmxive  maximum  benefit 
from  his  or  hpr  educational  program 

(12)  Speech  pathology  This  lenu 
includes  the: 

(i)  Identification  ol  preschool  chikln:i. 
and  children  with  speech  or  langiia^v- 
disorders. 

(ii)  Diagnosis  and  appraisal  of  s|Xf«  ifn 
speech  or  lancuage  disorders. 

(iii)  Reftirial  for  mt^lical  or  olliri 
professional  attention  to  correct  or 
ameliorate  speoi  h  or  language  disunleis 

(iv)  Provision  of  speef:h  and  language 
services  for  the  correction,  amelioration 
•md  prevention  of  rnmmunicative 
disorders. 

(v)  Counsehng  and  guidan«:c  of 
preschool  children,  children,  panuifs 
and  teachers  regarding  speech  an«l 
language  disorders. 

(13)  Trnnsportation.  This  term 
includes  transporting  the  individu.i! 
with  a  disability  and,  when  ne<.ess.i.ry 
an  attendant  or  family  member  or 
iiL'imhursing  the  cost  of  travel  ((eg  , 
mi!n,ij;(;,  or  travel  by  taxi. common 
ci'jTier  or  other  means)  and  related  « :ust% 
(e.g.,  tolls  and  parking  expen.ses))  wbnn 
such  travel  is  necessary  to  enable  a 
pn^school  child  or  child  to  nv.eive 

-special  education  (including  relatf-d 
services)  or  an  infant  or  toddler  and  II:».' 
infant's  or  toddler's  family  to  ni^ivi- 
early  intervention  servirjjs. 
Transportation  services  include: 

(i)  Tr.ivel  to  and  from  school  ;«i!il 
between  schools,  including  travel 
necessary  to  permit  participation  in 
educational  snd  recreational  activitii,'s 
and  related  scrviccs. 

(ii)  Travel  from  school  to  a  nu'dicaliy 
related  service  site  and  return 

(iii)  Travel  in  and  around  school 
buildings. 

(iv)  Travel  to  and  from  early 
intervention  servit^s. 

(v)  Specialized  equipment  (int;ludii*>; 
sjMHial  or  adapted  buses,  hfts,  and 
ramps)  if  required  to  provide  special 
ti-ansportation  for  an  individual  with  ;i 
disabilitv. 
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(vi)  If  necessary,  attendants  assigned 
to  vehicles  transporting  an  individual 
with  a  disability  when  that  individual 
requires  assistance  t )  be  safely 
transported. 

(ss)  Section  6  Schi  )ol  Arrangement. 
The  schools  (pre-kir  dergarten  through 
grade  12)  operated  by  the  Department  of 
Defense  within  the  ( iONUS,  Alaska. 
Hawaii,  Puerto  Rico  Wake  Island, 
Guam,  American  Sa:  noa,  the  Northern 
Mariana  Islands,  anc  the  Virgin  Islands. 
Section  6  School  An  angements  are 
operated  under  DoD  Directive  1342.21.'' 

(tt)  Separate  facili  y.  A  school  or  a 
portion  of  a  school,  i  egardless  of 
whether  it  is  used  h)  the  Section  6 
School  Arrangement ,  that  is  only 
attended  by  childrer  with  disabilities. 

(uu)  Serious  emoti  onal  disturbance. 
The  term  includes: 

(1)  A  condition  thi  it  has  been 
confirmed  by  clinica  I  evaluation  and 
diagnosis  and  that,  c  vet  a  long  period  of 
time  and  to  a  markec  degree,  adversely 
affects  educational  p  erformance  and 
that  exhibits  one  or  i  note  of  the 
following  characterii  tics: 

(i)  An  inability  to  earn  that  cannot  be 
explained  by  intellec  tual,  sensory,  or 
health  factors. 

(ii)  An  inability  to  auild  or  maintain 
satisfactory  interpers  onal  relationships 
with  peers  and  teach  ers. 

(iii)  Inappropriate  ;ypes  of  behavior 
imder  normal  circun  stances. 

(iv)  A  tendency  to  develop  physical 
symptoms  or  fears  as  sociated  with 
personal  or  school  pi  oblems. 

(v)  A  general,  perv  isive  mood  of 
unhappiness  or  deprsssion. 

(2)  Schizophrenia,  but  does  not 
include  children  wh  >  are  socially 
maladjusted,  unless  t  is  determined 
that  they  are  otherwi  >e  seriously 
emotionally  disturbed. 

(vv)  Service  provic  er  Any  individual 
who  provides  servic«  s  listed  in  an  lEP 
or  an  IFSP. 

(ww)  Social  work  >  enices.  This  term 
includes: 

(1)  Preparing  a  soc  al  or 
developmental  histoi  y  on  an  infant, 
toddler,  preschool  cl  ild  or  child  with  a 
disability. 

(2)  Counseling  wit  i  the  infant, 
toddler,  preschool  cl  ild  or  child  and 
family  in  a  group  or  i  ndividual  capacity. 

(3)  Working  with  ii  tdividuals  with 
disabilities  (0-21  inc  usive)  in  the  home 
school,  and/ or  community  environment 
to  ameliorate  those  ci  mditions  that 
adversely  affect  deve  opment  or 
educational  performs  nee. 

(4)  Using  school  ar  d  community 
resources  to  enable  U  le  child  to  receive 
maximum  benefit  fro  m  his  or  her 


«See  footnote  1  to  §80.11  c) 


educational  program  or  for  the  infant, 
toddler,  and  family  to  receive  maximiun 
benefit  from  early  intervention  services. 

(xx)  Special  education.  Specially 
designed  instruction,  at  no  cost  to  the 
parent,  to  meet  the  unique  needs  of  a 
preschool  child  or  child  with  a 
disability,  including  instruction 
conducted  in  the  classroom,  in  the 
home,  in  hospitals  and  institutions,  and 
in  other  settings,  and  instruction  in 
physical  education.  The  term  includes 
speech  pathology  or  any  other  related 
service,  if  the  service  consists  of 
specially  designed  instruction,  at  no 
cost  to  the  parents,  to  meet  the  unique 
needs  of  a  preschool  child  or  child  with 
a  disability,  and  is  considered  "special 
education"  rather  than  a  "related 
service."  The  term  also  includes 
vocational  education  if  it  consists  of 
specially  designed  instruction,  at  no 
cost  to  the  parents,  to  meet  the  unique 
needs  of  a  child  with  a  disability. 

(1)  At  no  cost.  With  regard  to  a 
preschool  child  or  child  eligible  to 
attend  Section  6  School  Arrangements, 
specially  designed  instruction  and 
related  services  are  provided  without 
charge,  but  incidental  fees  that  are 
normally  charged  to  nondisabled 
students,  or  their  parents,  as  a  part  of 
the  regular  educational  program  may  be 
imposed. 

(2)  Physical  education.  The 
development  of: 

(1)  Physical  and  motor  fitness. 

(ii)  Fundamental  motor  skills  and 
patterns. 

(iii)  Skills  in  aquatics,  dance,  and 
individual  and  group  games  and  sports 
(including  intramural  and  lifetime 
sports). 

(iv)  A  program  that  includes  special 
physical  education,  adapted  physical 
education,  movement  education,  and 
motor  development. 

(3)  Vocational  education.  This  term 
means  organized  educational  programs 
that  are  directly  related  to  the 
preparation  of  individuals  for  paid  or 
unpaid  employment,  or  for  additional 
preparation  for  a  career  requiring  other 
than  a  baccalaureate  or  advanced 
degree. 

(yy)  Special  instruction.  This  term 
includes: 

(1)  Designing  learning  environments 
and  activities  that  promote  the  infant's, 
toddler's,  preschool  child's  or  child's 
acquisition  of  skills  in  a  variety  of 
developmental  areas,  including 
cognitive  processes  and  social 
interaction. 

(2)  Planning  curriculum,  including 
the  planned  interaction  of  persormel, 
materials,  and  time  and  space,  that  leads 
to  achieving  the  outcomes  in  the 


infant's,  toddler's,  preschool  child's  or 
child's  lEP  or  IFSP. 

(3)  Providing  families  vdth 
information,  skills,  and  support  related 
to  enhancing  the  skill  development  of 
the  infant,  toddler,  or  preschool  child  or 
child. 

(4)  Working  with  the  infant,  toddler, 
preschool  child,  or  child  to  enhance  the 
infant's,  toddler's,  preschool  child's  or 
child's  development  and  cognitive 
processes. 

(zz)  Specific  learning  disability.  A 
disorder  in  one  or  more  of  the  basic 
psychological  processes  involved  in 
imderstanding  or  in  using  spoken  or 
written  language  that  may  manifest 
itself  as  an  imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell,  or  do 
mathematical  calculations.  The  term 
includes  such  conditions  as  perceptual 
disabilities,  brain  injury,  minimal  brain 
dysfunction,  dyslexia,  and 
developmental  aphasia.  The  term  does 
not  include  preschool  children  or 
children  who  have  learning  problems 
that  are  primarily  the  result  of  visual, 
hearing,  or  motor  disabilities,  mental 
retardation,  emotional  disturbance,  or 
environmental,  cultural,  or  economic 
differences. 

(aaa)  Speech  and  language 
impairments.  A  communication 
disorder,  such  as  stuttering,  impaired 
articulation,  voice  impairment,  or  a 
disorder  in  the  receptive  or  expressive 
areas  of  language  that  adversely  affects 
a  preschool  child's  or  child's 
educational  performance. 

(bbb)  Superintendent.  The  chief 
official  of  a  Section  6  School 
Arrangement  responsible  for  the 
implementation  of  this  part  on  his  or 
her  installation. 

(ccc)  Transition  services.  A 
coordinated  set  of  activities  for  a  toddler 
that  may  be  required  to  promote 
movement  from  early  intervention, 
preschool,  and  other  educational 
programs  into  different  programs  or 
educational  settings.  For  a  student  14 
years  of  age  and  older,  transition 
services  are  designed  within  an 
outcome-oriented  process,  which 
promotes  movement  from  school  to 
post-school  activities,  including  post- 
secondary  education,  vocational 
training,  integrated  employment 
(including  supported  employment), 
continuing  and  adult  education,  adult 
services,  independent  living,  or 
community  participation.  The 
coordinated  set  of  activities  shall  be 
based  upon  the  individual  student's 
needs,  taking  into  account  the  student's 
preferences  and  interests,  and  shall 
include  instruction,  community 
experiences,  the  development  of 
employment  and  other  post-school  adult 
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living  objectives,  and  when  appropriate, 
acquisition  of  daily  living  skills  and 
functional  vocational  evaluation. 

(ddd)  Traumatic  brain  injury.  An 
injury  to  the  brain  caused  by  an  external 
physical  force  or  by  an  internal 
occurrence,  such  as  stroke  or  aneurysm, 
resulting  in  total  or  partial  functional 
disability  or  psychosocial 
maladjustment  that  adversely  affects 
educational  performance.  The  term 
includes  open  or  closed  head  injuries 
resulting  in  mild,  moderate,  or  severe 
impairments  in  one  or  more  areas, 
including  cognition;  language,  memorj'; 
attention;  reasoning;  abstract  thinking; 
judgment;  problem  solving;  sensory; 
perceptual  and  motor  abilities; 
psychosocial  behavior;  physical 
function;  and  information  processing 
and  speech.  The  term  does  not  include 
brain  injuries  that  are  congenital  or 
degenerative  or  brain  injuries  that  are 
induced  by  birth  travuna. 

(eee)  Vision  services.  Services 
necessary  to  ameliorate  the  effects  of 
sensory  impairment  resulting  from  a. 
loss  of  vision. 

(fff)  Visual  impairment.  A  sensory 
impairment  including  blindness  that, 
even  with  correction,  adversely  affects  a 
preschool  child's  or  child's  educational 
performance.  The  term  includes  both 
partially  seeing  and  blind  preschool 
children  and  children. 

§80.4    Policy. 

It  is  DoD  policy  that: 

(a)  All  individuals  with  disabilities 
ages  3  to  21  years  receiving  or  entitled 
to  receive  educational  instruction  from 
the  Section  6  School  Arrangements  shall 
be  provided  a  fi'ee,  appropriate 
education  under  this  part  in  accordance 
with  the  IDEA  as  amended,  20  U.S.C. 
Chapter  33;  Pub.  L.  102-119,  Section  23: 
and  DoD  Directive  1342.21. 

fb)  All  individuals  w^ilh  disabilities 
ages  birth  through  2  years  (inclusive) 
and  their  families  are  entitled  to  receive 
early  intervention  services  under  this 
part,  provided  that  such  infants  and 
toddlers  would  be  eligible  to  enroll  in 
a  Section  6  School  Arrangement  but  for 
their  age. 

§  80.5    Responsibilities. 

(a), The  Under  Secretary'  of  Defense  for 
Personnel  and  Readiness  (USD(P&R)) 
shall: 

(1)  Ensure  that  all  infants  and  toddlers 
with  disabilities  (birth  through  2  years 
inclusive)  who  but  for  their  age  would 
be  eligible  to  attend  the  Section  6 
Arrangement  Schools,  and  their  families 
are  provided  early  intervention  services 
in  accordance  with  IDEA  as  amended. 
(20  U.S.C,  Chapter  33,  Subchapter  VIII.) 


and  in  conformity  with  the  procedures 
in  appendix  A  to  this  part. 

(2)  Ensure  that  preschool  children  and 
children  with  disabilities  ages  3-21 
years  (inclusive)  receiving  educational 
instruction  from  Section  6  School 
Arrangements  are  provided  a  ft-ee 
appropriate  public  education  and  that 
the  educational  needs  of  such  preschool 
children  and  children  with  disabilities 
are  met  using  the  procedures 
established  by  this  part. 

(3)  Ensure  that  eoucational  facilities 
and  services  provided  by  Section  6 
School  Arrangements  for  preschool 
children  and  children  with  disabilities 
are  comparable  to  educational  facilities 
and  services  for  non-disabled  students. 

(4)  Maintain  records  on  special 
education  and  related  services  provided 
to  children  with  disabilities,  consistent 
with  32  CFR  part  310. 

(5)  Ensure  the  provision  of  all 
necessary  diagnostic  services  and 
special  education  and  related  services 
listed  on  an  lEP  (including  those 
supplied  by  or  under  the  supervision  of 
•physicians)  to  preschool  children  and 
children  with  disabilities  who  are 
enrolled  in  Section  6  School 
Arrangements.  In  fulfilling  this 
responsibility.  (USD(P&R)),  or  designee, 
may  use  intercomponent  arrangements, 
or  act  through  contracts  with  private 
parties,  when  funds  are  authorized  and 
appropriated.  « 

(6)  Develop  and  implement  a 
comprehensive  system  of  personnel 
development,  in  accordance  with  20 
U.S.C.  1413-(a)(3),  for  all  professional 
staff  employed  by  a  Section  6  School 
Arrangement.  This  system  shall  include: 

(i)  Inservice  training  of  general  and 
special  educational  in.structional  and 
support  personnel, 

(ii)  Implementing  innovative 
strategies  and  activities  for  the 
recruitment  and  retention  of  medically 
related  service  providers, 

(iii)  Detailed  procedures  to  assure  that 
all  personnel  necessary  to  carry  out  the 
purposes  of  this  part  are  appropriately 
and  adequately  prepared  and  trained, 
and 

(iv)  Effective  procedures  for  acquiring 
and  disseminating  to  teachers  and 
administrators  of  programs  for  children 
with  disabilities  significant  information 
derived  from  educational  research, 
demonstration,  and  similar  projects,  and 

(v)  Adopting,  where  appropriate, 
promising  practices,  materials,  and 
technology. 

(7)  Provide  technical  assistance  to 
professionals  in  Section  6  School 
Arrangements  involved  in,  or 
responsible  for,  the  education  of 
preschool  children  or  children  with 
disabilities. 


(8)  Ensure  that  child-find  activities 
are  coordinated  with  other  relevant 
components  and  are  conducted  to  locate 
and  identify  every  individual  with 
disabilities. 

(9)  Issue  guidance  implementing  this 
part. 

(10)  Undertake  evaluation  activities  to 
ensure  compliance  with  this  part 
through  monitoring,  technical 
assistance,  and  program  evaluation. 

(11)  Chair  the  DoD  Coordinating 
Committee  on  Domestic  Early 
Intervention,  Special  Education,  and 
Related  Services,  which  shall  be 
composed  of  representatives  of  the 
Secretaries  of  the  Military  Departments, 
the  Assistant  Secretary  of  Defense  for 
Health  Affairs  (ASD(HA)),  the  General 
Counsel  of  the  Department  of  Defense 
(GC,  DoD),  and  the  Director,  Section  6 
Schools. 

(12)  Through  the  DoD  Coordinating 
Committee  on  Demestic  Early 
Intervention,  Special  Education,  and 
Related  Services,  monitor  the  provision 
of  special  education  and  related  services 
and  early  intervention  services 
furnished  under  this  part,  and  ensure 
that  related  services,  special  education, 
and  early  inter\'ention  services  are 
properly  coordinated. 

(13)  Ensure  that  appropriate 
personnel  are  trained  to  provide 
mediation  services  in  cases  that 
otherwise  might  result  in  due  process 
proceedings  under  this  part. 

(14)  Ensure  that'transition  services 
from  early  inter\'ention  services  to 
regular  or  special  education  and  from 
special  education  to  the  world  of  work 
are  provided. 

(15)  Ensure  that  all  DoD  programs  that 
provide  services  to  infants  and  toddlers 
and  their  families  (e.g.,  child  care, 
medical  care,  recreation)  are  involved  in 
a  comprehensive  intercomponent 
system  for  early  intervention  services. 

(16)  Ensure,  whenever  practicable, 
that  planned  construction  not  yet  past 
the  35  percent  design  phase  and  new 
design  begun  after  the  date  of  this  part 
of  renovation  of  school  or  child  care 
facilities  includes  consideration  of  the 
space  required  for  the  provision  of 
medically  related  services  and  early 
intervention  ser\'ices. 

(17)  Shall  establish  the  Domestic 
Advisory  Panel  that  shall: 

(i)  Consist  of  members  appointed  by 
the  USD  (P&R)  or  Principal  Deputy  USD 
(P&R).  Membership  shall  include  at 
least  one  representative  from  each  of  the 
following  groups: 

(A)  Individuals  with  disabilities. 

(B)  Parents,  including  minority 
parents  of  individuals  with  disabilities 
from  various  age  groups. 
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(C)  Section  6  School  Arrangements 
special  education  teachers. 

(D)  Section  6  School  Arrangements 
regular  education  tsachers. 

(E)  Section  6  School  Arrpngements 
Superintendent  of 

(F)  The  Office  of! 
Schools. 

(G)  The  Surgeons  |( 
Military  Depaitmer 

(H)  The  Family 
the  Military  Departihents. 

(I)  Section  6  School  Arrangements 
School  Boards. 

(I)  Early  Intervention  service 
providers  on  install  itions  with  Section 
6  School  Arrangements. 

(K)  Other  appropi  iate  personnel. 

(ii)  Meet  as  often  i  ts  necessary. 

(iii)  Perform  the  fi  allowing  duties: 

(A)  Review  infom  lation  and  provide 
advice  to  ASD  (P&R  regarding 
improvements  in  se:  vices  provided  to 
individuals  with  disabilities  in  Section 
6  Schools  and  early  intervention 
programs. 

(BJ  Receive  and  c(  m^der  the  views  of 
various  parent,  stud  ;nt.  and 
professional  groups,  and  individuals 
with  disabilities. 

(C)  When  necessa  y,  establish 
committees  for  shor  -term  purposes 
composed  of  repres<  ntatives  from 
parent,  student,  fam  ly  and  other 
professional  groups,  and  individuals 
with  disabilities. 

(D)  Review  the  fin  dings  of  fact  and 
decision  of  each  imj  artial  due  process 
hearing  conducted  f  ursuant  to  this  part. 

(E|  Assist  in  developing  and  reporting 
such  information  ann  evaluations  as 
may  aid  Section  6  Schools  and  the 
Military  Departraentts  in  the 
performance  of  dutits  under  the  part. 

(F)  Make  recommandations,  based  on 


program  and  opera 
for  changes  in  the  b 
and  general  manage 
education  program, 
procedure. 

(G)  Comment  publicly  on  rules  or 
standards  regarding  the  education  of 
individuals  with  disabilities 

(H)  Assist  in  deve} 
recommendations 
transition  of  toddle 
preschool  services. 

(b)  The  Assistant 
for  Health  Affairs  i 
the  USD(P&R).  the 
Secretaries  of  the 
shall: 

(1)  Establish  stafR 
standards  for 

early  intervention  services  and 
medically  related  se^ces. 

(2)  Develop  and  implement  a 
comprehensive  syste  m  of  personnel 
development  in  accc  rdance  with  20 
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U.S.C.  1413(a)(3).  including  the  training 
of  professionals,  paraprofessionals  and 
primary  referral  sources,  regarding  the 
basic  components  of  early  intervention 
services  and  medically  related  services. 
Such  a  system  may  include: 

(i)  Implementing  innovative  strategies 
and  activities  for  the  recruitment  and 
retention  of  early  intervention  service 
providers. 

(ii)  Ensuring  that  early  intervention 
service  providers  and  medically  related 
service  providers  are  fully  and 
appropriately  qualified  to  provide  early 
intervention  services  and  medically 
related  services,  respectively. 

(iii)  Training  personnel  to  work  in  the 
military  environment. 

(iv)  Training  personnel  to  coordinate 
transition  services  for  infants  and 
toddlers  with  disabilities  from  an  early 
intervention  program  to  a  preschool 
program. 

(3)  Develop  and  implement  a  system 
for  compiling  data  on  the  numbers  of 
infants  and  toddlers  with  disabilities 
and  their  families  in  need  of  appropriate 
early  inter\'ention  services,  the  numbers 
of  such  infants  and  toddlers  and  their 
families  served,  the  tyjjes  of  services, 
and  other  information  required  to 
evaluate  the  implementation  of  early 
intervention  programs. 

(4)  Resolve  disputes  among  the  DoD 
Components  arising  under  appendix  A 
of  this  part. 

(c)  Secretaries  of  the  Military 
Departments  shall: 

(1)  Provide  quality  assurance  for 
medically  related  services  in  accordance 
with  personnel  standards  and  staffing 
standards  under  DoD  Directive  6025.13  ^ 
developed  by  the  Assistant  Secretary  of 
Defense  for  HeaUh  Affairs  (ASD(HA)). 

(2)  Plan,  develop,  and  implement  a 
comprehensive,  coordinated, 
intercomponent.  community-based 
system  of  early  intervention  services  for 
infants  and  toddlers  with  disabihties 
(birth  through  2  inclusive)  and  their 
families  who  are  living  on  an 
installation  with  a  Section  6  School 
Arrangement,  or  who  but  for  their  age, 
would  be  entitled  to  enroll  in  a  Section 
6  School  Arrangement,  using  the 
procedures  established  by  this  part  and 
guidelines  from  the  ASD(HA)  on  staffing 
and  personnel  standards. 

(3)  Undertake  actixities  to  ensure 
compliance  with  this  part  through 
technical  assistance,  program 
evaluation,  and  monitoring. 

(d)  The  Director,  Defense  Office  of 
Hearings  and  Appeals  (DOHA)  shall 
ensure  the  provision  of  impartial  due 
process  hearings  under  appendix  C  of 
this  part. 


^  See  footnote  1  to  §B0.1(c). 


§80.6    Procedures. 

(a)  Procedures  for  the  provision  of 
early  intervention  services  for  infants 
and  toddlers  with  disabihties  and  their 
families  are  in  appendix  A  to  this  part. 
Provision  of  eariy  intervention  services 
includes  establishing  a  system  of 
coordinated,  comprehensive, 
multidisciplinary.  intercomponent 
services  providing  appropriate  early 
intervention  services  to  all  eligible 
infants  and  toddlers  with  disabilities  - 
and  their  families. 

(b)  Procedures  for  special  educational 
programs  (including  related  services)  for 
preschool  children  and  children  with 
disabihties  (3-21  years  inclusive)  are  in 
appendix  B  to  this  part. 

(c)  Procedures  for  adjudicative 
requirements  required  by  Pub.  L.  101- 
476,  as  amended,  and  Pub.  L.  102-119 
are  in  appendix  C  to  this  part.  These 
procedures  establish  adjudicative 
requirements  whereby  the  parents  of  an 
infant,  toddler,  preschool  child  or  child 
with  a  disability  and  the  military 
department  concerned  or  Section  6 
School  System  are  afforded  an  impartial 
due  process  hearing  on  early 
intervention  services  or  on  the 
identification,  evaluation,  and 
educational  placement  of,  and  the  free 
appropriate  public  education  provided 
to,  such  infant,  toddler,  preschool  child 
or  child,  as  the  case  may  be. 

Appendix  A  to  Part  80 — Procedures  For 
The  Provision  of  Early  Intervention 
Services  for  Infants  And  Toddlers  With 
Disabilities,  Ages  0-2  years  (Inclusive), 
And  Their  Families 

A.  Requirements  For  A  System  of  Eariy 
Intervention  Services 

1.  A  system  of  coordinated, 
comprehensive,  multidiscipiinar>',  and 
intercomp)onent  programs  providing 
appropriate  early  intervention  services  to  all 
infants  and  toddlers  with  disabilities  and 
their  families  shall  include  the  following 
minimum  components: 

a.  A  timely,  comprehensive, 
multidisciplinary  evaluation  of  the 
functioning  of  each  infant  and  toddler  with 
a  disability  and  the  priorities  and  concerns 
of  the  infant's  or  toddler's  family  to  assist  in 
the  development  of  the  infant  or  toddler  with 
a  disability. 

b.  A  mechanism  to  develop,  for  each  infant 
and  toddler  With  a  disability,  an  IFSP  and 
early  intervention  services  coordination,  in 
accordance  with  such  service  plan. 

c.  A  comprehensive  child-find  system, 
coordinated  with  the  appropriate  Section  6 
School  Arrangement,  including  a  system  for 
making  referrals  to  service  providers  that 
includes  timelines  and  provides  for 
participation  by  primary  referral  sources, 
such  as  the  CDC  and  the  pediatric  clinic 

d.  A  public  awareness  program  including 
information  on  early  identiflcatioa  of  infants 
and  toddlers  with  disabilities  and  the 


availability  of  resources  in  the  community  to 
address  and  remediate  these  disabilities. 

e.  A  central  directory  that  includes  a 
description  of  the  early  intervention  services 
and  other  relevant  resources  available  in  the 
community.  - 

B.  Each  Military  Medical  Department  Shall 
Develop  and  Implement  a  System  to  Provide 
for: 

1.  The  administration  and  supervision  of 
early  intervention  programs  and  services, 
including  the  identification  and  coordination 
of  all  available  resources. 

2.  The  development  of  procedures  to 
ensure  that  services  are  provided  to  infants 
and  toddlers  with  disabilities  and  their 
families  in  a  timely  manner. 

3.  The  execution  of  agreements  with  other 
DoD  components  necessary  for  the 
implementation  of  this  appendix.  Such 
agreements  must  be  coordinated  with  the 
ASD(HA)  and  the  CC.  DoD.  in  consultation    ■ 
with  the  USD(P&R). 

4.  The  collection  and  reporting  of  data 
required  by  ASD(HA). 

5.  A  multidisciplinary'  assessment  of  the 
unique  strengths  and  needs  of  the  infant  or 
toddler  and  the  identification  of  services 
appropriate  to  meet  such  needs. 

6.  A  family-directed  assessment  of  the 
resources,  priorities,  and  concerns  of  the 
family  and  the  identification  of  the  supports 
and  services  necessarj'  to  enhance  the 
family's  capacity  to  meet  the  developmental 
needs  of  its  infant' or  toddler  with  a 
disabijity. 

C.  Each  Military  Medical  Department  Shall 
Develop  and  Implement  a  Program  to  Ensure 
That  an  IFSP  is  Developed  for  Each  Infant  or 
Toddler  With'o  Disability  and  the  Infant's  or 
Toddler's  Family  According  to  the  Following 
Procedures: 

1.  The  IFSP  shall  be  evaluated  once  a  year 
and  the  family  shall  be  provided  a  review  of 
the  plan  at  6-month  inter\'als  (or  more  often 
where  appropriate),  based  on  the  needs  of  the 
infant  or  toddler  and  family. 

2.  Each  initial  meeting  and  each  annual 
meeting  to  evaluate  the  IFSP  must  include 
the  following  participants:    ' 

a.  The  parent  or  parents  of  the  infant  or 
toddler. 

b.  Other  family  members,  as  requested  by 
a  parent,  if  feasible  (o  do  so! 

c.  An  advocate,  if  his  or  her  participation 
is  requested  by  a  parent. 

d.  The  Early  Intervention  Program  Services 
Coordinator  who  has  been  working  with  the 
family  since  the  initial  referral  of  the  infant 
or  toddler  or  who  has  been  designated  as 
responsible  for  the  implementation  of  the 
IFSP. 

e.  A  person  or  persons  directly-involved  in 
conducting  the  evaluation  and  assessments. 

(.  Persons  who  will  be  providing  services 
to  the  infant,  toddler,  or  family,  as 
appropriate. 

g.  If  a  person  or  persons  listed  in  paragraph 
C.2  of  this  section  is  unable  to  attend  a 
meeting,  arrangements  must  be  made  for 
involvement  through  other  means,  including: 

(1)  Participating  in  a  telephone  call. 

(2)  Having  a  knowledgeable  authorized 
representative  attend  the  meeting. 


(3)  Making  pertinent  records  available  at 
the  meeting. 

3.  The  IFSP  shall  be  developed  within  a 
reasonable  time  after  the  assessment.  With 
the  parent's  consent,  early  intervention 
services  may  start  before  the  completion  of 
such  an  assessment  under  an  IFSP. 

4.  The  IFSP  shall  be  in  writing  and  contain: 

a.  A  statement  of  the  infant's  or  toddler's 
present  levels  of  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  and  adaptive  development, 
based  on  acceptable  objective  criteria. 

b.  A  statement  of  the  family's  resources, 
priorities,  and  concerns  for  enhancing  the 
development  of  the  family's  infant  or  toddler 
with  a  disability. 

c.  A  statement  of  the  major  outcomes 
expected  to  be  achieved  for  the  infant  or 
toddler  and  the  family,  and  the  criteria, 
procedures,  and  timelines  used  to  determine 
the  degree  to  which  progress  toward 
achieving  the  outcomes  is  being  made  and 
whether  modifications  or  revisions  of  the 
outcomes  or  services  are  necessary. 

d.  A  statement  of  the  specific  early 
intervention  services  necessary  to  meet  the 
unique  needs  of  the  infant  or  toddler  and  the 
family,  including  the  frequency.  intensif\', 
and  the  method  of  delivering  services. 

e.  A  statement  of  the  natural  environments 
in  which  early  intervention  services  shall  be 
provided. 

f.  The  projected  dates  for  initiation  of 
services  and  the  anticipated  duration  of  such 
services. 

g.  The  name  of  the  Early  lnter\'ention 
Program  Service  Coordinator. 

h.  The  steps  to  be  taken  supporting  the 
transition  of  the  toddler  with  a  disability  to 
preschool  services  or  other  services  to  the 
extent  such  services  are  considered 
appropriate. 

5.  The  contents  of  the  IFSP  shall  be  fully 
explained  to  the  parents  by  the  Earlv 
Intervention  Program  Service  Coordinator, 
and  informed  written  consent  from  such 
parents  shall  be  obtained  before  the  provision 
of  early  intervention  services  described  in 
such  plan.  If  the  parents  do  not  provide  such 
consent  with  respect  to  a  particular  early 
intervention  service,  then  the  early 
intervention  services  to  which  such  consent 
is  obtained  shall  be  provided. 

D.  Procedural  Safeguards  for  the  Early 
Intervention  Program 

1.  The  procedural  safeguards  ini  lude: 

a.  The  timely  administrative  resolution  of 
complaints  by  the  parent(s).  including 
hearing  procedures  (appendix  C  to  this  part). 

b.  The  right  to  protection  of  personally 
identifiable  information  under  32  CFR  pari 
310. 

c.  The  right  of  the  parent(s)  to  determine 
whether  they,  their  infant  or  toddler,  or  other 
family  members  will  accept  or  decline  any 
early  intervention  service  without 
jeopardizing  the  delivery  of  other  early 
intervention  services  to  which  such  consent 
is  obtained. 

d.  The  opportunity  for  the  parent(s)  to 
examine  records  on  assessment,  screening, 
eligibility  determinations,  and  the 
development  and  implementationof  the 
IFSP. 


e.  Written  prior  notice  to  the  parent(s)  of 
the  infant  or  toddler  with  a  disability 
whenever  the  Military  Department  concerned 
proposes  to  initiate  or  change  or  refuses  to 
initiate  or  change  the  identification, 
evaluation,  placement,  or  the  provision  of 
appropriate  early  intervention  services  to  the 
infant  and  toddler  with  a  disability 

f  Procedures  designed  to  ensure  that  the 
notice  required  in  paragraph  D.le.  of  this 
appendix  fully  informs  the  parents  in  the 
parents'  native  language,  unless  it  clearly  is 
not  feasible  to  do  so. 

g.  Duringthe  pending  of  any  proceeding 
under  appendix  C  to  this  part'  unless  the 
Military  Department  concerned  and  the 
parent(s)  otherwise  agree,  the  infant  or 
toddler  shall  continue  to  receive  the  early 
intervention  services  currently  being 
provided,  or,  if  applying  for  initial  services, 
shall  receive  the  services  not  in  dispute 

Appendix  B  to  Part  80— Procedures  for 
Special  Educational  Programs 
(Including  Related  Services)  for 
Preschool  Children  and  Children  with 
Disabilities  (3-21  years  Inclusive) 

A.  Identification  and  Screening 

1.  Each  Section  6  School  Arrange.Titnl 
shall  locate,  identify,  and,  with  the  consent 
of  a  parent  of  each  preschool  child  or  child, 
evaluate  all  preschool  children  or  children 
who  are  receiving  or  are  entitled  to  receive 
an  education  from  Section  6  School 
Arrangements  and  who  may  need  speci.il 
education  and/or  related  services. 

2.  Each  Section  6  School  Arrangement 
shall: 

a.  Provide  screening,  through  the  re\  iew  of 
incoming  records  and  the  use  of  basic  skills 
tests  in  reading,  language  arts,  and 
mathematics,  to  determine  whether  a 
preschool  child  or  child  may  be  in  need  of 
special  education  and  related  services. 

b.  Analyze  school  health  data  for  those 
preschool  children  and  children  who 
demonstrate  possible  disabling  conditioi^ 
Such  data  shall  include: 

(1)  Results  of  formal  hearing,  vision, 
speech,  and  language  tests. 

(2)  Reports  from  medical  practitioners. 

(3)  Reports  from  other  appropriate 
professional  health  personnel  as  may  be 
necessary,  under  this  part,  to  aid  in 
identifying  possible  disabling  conditions. 

c.  AnaJyze  other  pertinent  information, 
including  suspensions,  exclusions,  other 
disciplinary  actions,  and  withdiawals, 
compiled  and  maintained  by  Section  6 
School  Arrangements  that  may  aid  in 
identifying  possible  disabling  conditions. 

3.  Each  Section  6  School  .^rrangement,  in 
cooperation  with  cognizant  authorities  at  the 
installation  on  which  the  Section  6  School 
Arrangement  is  located,  shall  conduct 
ongoing  child-find  activities  that  are 
designed  to  identify  all  infants,  toddlers, 
preschool  children,  and  children  with 
possible  disabling  conditions  who  reside  on 
the  installation  or  who  otherwise  either  are 
entitled,  or  will  be  entitled,  to  receive 
services  under  this  part. 

a.  If  an  element  of  the  Section  6  School 
Arrangement,  a  qualified  professional 
authorized  to  provide  related  services,  a 
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parent,  or  other  individBal  believes  that  an 
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6.  The  school  CSC  shall  issue  a  written 
reptort  that  contains: 

a.  A  review  of  the  foiTnal  and  informal 
diagnostic  evaluation  findings  of  the 
multidisciplinary  team. 

b.  A  summary  of  information  from  the 
parents,  the  preschool  child  or  child,  or  other 
persons  having  significant  previous  contact 
with  the  preschool  child  or  child. 

c.  A  description  of  the  preschool  child's  or 
child's  current  academic  progress,  including 
a  statement  of  his  or  her  learning  style. 

d.  A  description  of  the  nature  and  severity 
of  the  preschool  child's  or  child's 
disability(ies). 

7.  A  preschool  child  or  child  with  a 
disability  shall  receive  an  individual 
comprehensive  diagnostic  evaluation  every  3 
years,  or  mc!v  f'squently  if  conditions 
warrant,  or  if  the  preschool  child's  or  child!s 
parent,  teacher,  or  related  service  provider 
requests  an  evaluation.  The  scope  and  nature 
of  the  reevaluation  shall  be  determined 
individually,  based  upon  the  preschool 
child's  or  child's  performance,  behavior,  and 
needs  when  the  reevaluation  is  conducted, 
and  be  used  to  update  or  revise  the  lEP. 

C.  Individualized  Education  Program  (lEPI 

1.  Section  6  School  Arrangements  shall 
ensure  that  an  lEP  is  developed  and 
implemented  for  each  preschool  child  or 
child  with  a  disability  enrolled  in  a  Section 
6  School  Arrangement  or  placed  on  another 
institution  by  a  Section  6  School 
Arrangement  CSC  under  this  part. 

2.  Each  IE?  shall  include: 

a.  A  statement  of  the  preschool  child's  or  . 
child's  present  levels  of  educational 
performance. 

'   b.  A  statement  of  annual  goals,  including 
short-term  instructional  objectives. 

c.  A  statement  of  the  specific  special 
educational  ser\'ices  and  related  services  to 
be  provided  to  the  preschool  child  or  child 
(including  the  frequency,  number  of  times 
per  week/month  and  intensity,  amount  of- 
times  each  day)  and  the  extent  to  which  the 
preschool  child  or  child  may  be  able  to 
participate  in  regular  educational  programs. 

d.  The  projected  anticipated  date  for  the 
initiation  and  the  anticipated  length  of  such 
activities  and  services. 

e.  Appropriate  objective  criteria  and 
evaluation  procedures  and  schedules  for 
determining,  on  an  annual  basis,  whether 
educational  goals  and  objectives  are  being 
achieved. 

f  A  statement  of  the  needed  transition 
services  for  the  child  beginning  no  later  than 
age  16  and  annually  thereafter  (and  when 
determined  appropriate  for  the  child, 
beginning  at  age  14  or  younger)  including, 
when  appropriate,  a  statement  of  DoD 
Component  responsibilities  before  the  child 
leaves  the  school  setting. 

3.  Each  preschool  child  or  child  with  a 
disability  shall  be  provided  the  opportunity 
to  participate,  with  adaptations  when 
appropriate,  in  the  regular  physical 
education  program  available  to  students 
without  disabilities  unless: 

a.  The  preschool  child  or  child  with  a 
disability  is  enrolled  full-time  in  a  separate 
facility:  or 


b.  The  preschool  child  or  child  with  a 
disability  needs  sp>ecially  designed  physical 
education,  as  prescribed  in  his  or  her  lEP. 

4.  If  sp>ecially  designed  physical  education 
services  are  prescribed  in  the  lEP  of  a 
preschool  child  or  child  with  a  disability,  the 
Section  6  School  Arrangement  shall  provide 
such  education  directly,  or  shall  make 
arrangements  for  the  services  to  be  provided 
through  a  non-Section  6  School  Arrangement 
or  another  facility. 

5.  Section  6  School  Arrangements  shall 
ensure  that  a  preschool  child  or  child  with 
a  disability,  enrolled  by  a  CSC  in  a  separate 
facility,  receives  appropriate,  physical 
education  in  compliance  with  this  part. 

6.  The  lEP  fof  each  preschool  child  or  child 
with  a  disability  shall  be  developed  and. 
reviewed  at  least  annually  in  meetings  that 
include  the  following  participaiiu:  • 

a.  The  designated  representative  of  the 
Section  6  School  Arrangement,  who  is 
qualified  to  supervise  the  provision  of  special 
education.  Such  representative  may  not  be 
the  preschool  child's  or  child's  special 
education  teacher. 

b.  One.  or  more,  of  the  preschool  child's  or 
child's  regular  educatiori  teachers,  if 
appropriate. 

c.  The  preschool  child's  or  child's  special 
education  teacheror  teachers. 

d.  One,  or  both,  of  the  preschool  child's  or 
child's  parents. 

e.  The  child,  if  appropriate. 

i.  For  a  preschool  child  or  child  with  a 
disability  who  has  been  evaluated,  a  member  . 
of  the  evaluation  team  or  another  person 
knowledgeable  about  the  evaluation 
procedures  used  with  that  student  and 
familiar  with  the  results  of  the  evaluation 

g.  Other  individuals,  at  the  reasonable 
discretion  of  the  parent(s)  or  the  school. 

7.  Section  6  School  Arrangements  shall: 
2a.  Ensure  that  an  lEP  meeting  is  held. 

normally  within  10  working  days,  following 
a  determination  by  the  appropriate  CSC  that 
the  preschool  child  or  child  is  eligible  to 
receive  special  educationand/or  related 
services. 

b.  Address  the  needs  of  a  preschool  child 
or  child  with  a  current  lEP  who  transfers 
from  a  school  operated  by  the  DoD  in 
accordance  with  32  CFR  part  1  or  froma 
Section  6  School  Arrangement  to  a  Section  6 
School  Arrangement,  by; 

(l)Impiementing  the  current  lEP;  or 

(2)  Revising  the  current  lEP  with  the 
consent  of  a  parent:  or 

(3)  Initiating,  with  the  consent  of  a  parent, 
an. evaluation  of  the  preschool  child  or  child, 
while  continuing  to  provide  appropriate 
services  through  a  current  lEP;  or 

(4)  Initiating,  with  the  consent  of  the 
parent,  an  evaluation  of  the  preschool  child 
or  child  without  the  provision  of  the  services 
in  the  current  lEP;  or 

(5)  Initiating  mediation,  and  if  necessary, 
due  process  procedures. 

c.  Afford  the  preschool  child's  or  child's 
parent(s)  the  opportunity  to  participate  in  '   . 
every  lEP  or  CSC  meeting  about  their 
preschool  child  or  child  by: 


■Copies  of  DoD  Directive  1342  6  maybe 
obtained,  at  cost.  &otn  the  rtotional  Technical 
Information  Service.  5285  Port  Royal  Rood. 

Springfield.  VA22J61. 


(1)  Providing  the  parent(s)  adequate 
written  notice  of  the  purpose,  time,  and  place 
of  the  meeting. 

(2)  Attempting  to  schedule  the  meeting  at 
a  mutually  agreeable  time  and  place. 

8.  If  neither  parent  can  attend  the  meeting, 
other  methods  to  promote  participation  by  a 
parent,  such  as  telephone  conservations  and 
letters,  shall  be  used. 

9.  A  meeting  may  be  conducted  without  a 
parent  in  attendance  if  the  Section  6  School 
Arrangement  is  unable  to  secure  the 
attendance  of  the  parent.  In  this  case,  the 
Section  6  School  Arrangement  must  have 
written  records  of  its  attempts  to  arrange  a 
mutually  acceptable  time  and  place. 

10.  If  the  parent(s)  attends  the  lEP  meeting, 
the  Section  6  School  Arrangement  shall  take 
necessary  action  to  ensure  that  at  least  one 
of  the  parents  understands  the  proceedings  at 
the  meeting,  including  providing  an    ■       - 
interpreter  for  a  pawnt  who  is  deaf  or  whose 
native  language  is  other  than  English. 

11.  The  section  6  School  Arrangement 
shall  give  a  parent  a  copy  of  the  preschool 
child's  lEP. 

12.  Section  6  School  Arrangements  shal! 
provide  special  education  and  related 
services,  in  accordance  with  an  lEP,  prov  ided 
that  the  Department  of  Defense,  its 
constituent  elements,  and  its  personnel,  are 
not  accountable  if  a  preschool  child  or  child 
does  not  achieve  the  growth  projected  in  the 
lEP. 

13.  Section  6  School  Arrangements  shall 
ensure  that  an  lEP  is  devetoped  and 
implemented  for  each  preschool  child  or 
child  with  a  disability  whom  the  CSC  places 
in  a  non-Section  6  School  or  other  facility.    . 

D.  Placement  Procedures  and  Least 
Hesthctiie  Environment 

1.  The  placement  of  a  preschool  child  or 
child  in  any  special  education  program  by 
the  Section  6  School  Arrangement  shall  be 
made  only  under  an  lEP  and  after  a 
determination  has  been  made  that  such 
student  has  a  disability  and  needs  special 
education  and/or  related  services. 

2.  The  Section  6  School  Arrangement  CSC 
shall  identify  the  special  education  and 
related  services  to  be  provided  under  the  lEP, 

3.  A  placement  decision  may  not  be 
implemented  without  the  consent  of  a  parent 
of  the  preschool  child  or  child,  except  as 
othenvise  provided  in  accordance  with  this 
part. 

4.  The  placement  decision  must  be 
designed  to  educate  a  preschool  child  or 
child  with  a  disability  in  the  least  restrictive 
environment  so  that  such  student  is  educated 
to  the  maximum  extent  appropriate  with 
students  who  do  not  have  disabilities. 
Special  classes,  separate  schooling,  or  other 
removal  of  preschool  children  or  children 
with  disabilities  from  the  regular  educational 
environment  shall  occur  only  when  the 
nature  or  severity  of  the  disability  is  such 
that  the  preschool  child  or  child  with 
disabilities  cannot  be  educated  satisfactorily 
in  the  regular  classes  with  the  use  of 
supplementary  aids  and  services,  including 
related  services. 

5.  Each  educational  placement  for  a 
preschool  child  or  child  with  a  disability 
shall  be; 


a.  Determined  at  least  annually  by  the 
appropriate  CSC. 

b.  Based  on  the  preschool  child  or  child's 
lEP. 

c.  Located  as  close  as  possible  to  the 
residence  of  the  parent  w^ho  is  sponsoring  the 
preschool  child  or  child  for  attendance  in  a 
Section  6  School  Arrangement. 

d.  Designed  to  assign  the  preschool  child 
or  child  to  the  school  such  student  would 
attend  if  he  or  she  were  not  a  student  with 
a  disability,  unless  the  lEP  requires  some 
other  arrangement. 

e.  Predicated  on  the  consideration  of  all 
factors  affecting  the  preschool  child's  or 
child's  well-being,  including  the  effects  of 
separation  from  parent(s). 

f  To  the  maximum  extent  appropriate, 
designed  so  that  the  preschool  child  or  child 
participates  in  school  activities,  including 
meals  and  recess  periods,  with  students  who 
do  not  have  a  disability.. 

E.  Children  With  Disabilities  Placed  in  Non- 
Section  6  School  Arrangements 

1.  Before  a  Section  6  School  Arrangement 
.  CSC,  with  the  concurrence  of  the  Section  6 

School  Arrangement  Superintendent 
Qsncerned.  places  a  preschool  child  or  child 
with  a  disability  in  a  non-Section  6  School 
or  facility,  the  Section  6  School  CSC  shall 
conduct  a  meeting  m  accordance  with  this 
part  to  initiate  the  development  of  an  [EP  for 
such  student. 

2.  Preschool  children  and  children  with 
disabilities  eligible  to  receive  instruction  in 
Section  6  School  Arrangerr.ents  who  are 
referred  to  another  school  or  facility  by  the 
Section  6  School  CSC  have  all  the  rights  of 
students  with  disabilities  who  are  attending 
the  Section  6  School  Arrangement. 

a.  If  a  Section  6  School  Arrangement  CSC 
places  a  preschooi  child  or  child  with  a 
disability  in  a  non-Section  6  School 
Arrangement  or  facility  as  a  meatis  of 
providing  special  education  andrelated  . 
services,  the  program  of  that  facility, 
including  nonmedical  care.  room,  and  board, 
as  set  forth  in  the  student's  lEP.  must  be  at 
no  cost  to  the  student  or  the  student's 
parents.  •'     ■    - 

b.  A  Section  6  School  Arrangement  CSC 
may  place  a  preschool  child  or  child  with  a 
disability  in  a  non -Section  6  School 
Arrangement  or  facility  only  if  required  by  an 
lEP.  An  lEP  for  a  student  placed  in  a  non- 
Section  6  School  is  not  valid  until  signed  by 
the  Section  6  School  .Arrangement 
Superintendent,  or  designee,  who  must  have 
participated  in  the  lEP  meeting.  The  lEP  shall 
include  determinations  that: 

(1)  The  Section  6  School  Arrangement  does 
not  currently  have,  and  cannot  reasonably 
create,  an  educational  program  appropriate  to 
meet  the  needs  of  the  student  with  a . 
disability. 

(2)  The  non-Section  6  School  Arrangement 
or  facility  and  its  educational  program 
conform  to  this  part. 

3.  A  Section  6  School  Arrangement  is  not 
responsible  for  the  cost  of  a  non-Section  6 
School  Arrangement  placement  when 
placement  is  made  unilaterally,  without  the 
approval  of  the  cognizant  CSC  and  the 
Superintendent,  unless  il  is  directed  by  a 
hearing  officer  under  appendix  C  of  this  part 
or  a  court  of  competent  jurisdiction. 


F.  Procedural  Safeguards 

1.  Parents  shall  be  given  wTitten  notice 
before  the  Section  6  School  Arrangement 
CSC  proposes  to  initiate  or  change,  or  refuses 
to  initiate  or  change,  either  the  identification, 
evaluation,  or  educational  placement  of  a 
preschool  child  or  child  receiving,  or  entitled 
to  receive,  special  education  and  related 
services  from  a  Section  6  School 
Arrangement,  or  the  provision  of  a  free 
appropriate  public  education  by  the  Section 
6  School  Arrangement  to  the  child.  The 
notice  shall  fully  inform  a  parent  of  the 
procedural  rights  conferred  by  this  part  and 
shall  be  given  in  the  parent's  native  language, 
unless  it  clearly  is  not  feasible  to  do  so. 

2.  The  consent  of  a  parent  of  a  preschool 
child  or  child  with  a  disability  or  suspected 
of  having  a  disability  shall  be  obtained  before 
any: 

a.  Initiation  of  formal  evaluation 
procedures; 

b.  Initial  special  educational  placement;  or 

c.  Change  in  educational  placement. 

3.  If  a  parent  refuses  consent  to  any  formal 
evaluation  or  initial  placement  in  a  special 
education  program,  the  Section  6  School 
Arrangement  Superintendent  may  initiate  an 
impartial  due  process  hearing,  as  provided  in 
appendix  C  of  this  part  to  show  why  an 
evaluation  or  placement  in  a  special 
education  program  should  occur  without 
such  consent.  If  the  hearing  orticer  sustains 
the  Section  6  School  Arrangement  CSC 
position  in  the  impartial  due  process  hearing, 
the  appropriate  CSC  may  evaluate  or  provide 
special  education  and  related  services  to  the 
preschool  child  or  child  ivithout  the  consent 
of  a  parent,  subject  to  the  parent's  due 
process  rights. 

4.  A  parent  is  entitled  to  an  independent 
evaluation  of  his  or  her  preschool  child  or 
child  at  the  Section  6  School  Arrangement's 
expense,  if  the  parent  disagrees  with  the 
findings  of  an  evaluation  of  the  student 
conducted  by  the  school  and  the  parent 
successfully  challenges  the  evaluation  in  an 
impartial  due  process  hearing. 

a.  If  an  independent  evaluation  is  provided 
at  the  expense  of  a  Section  6  School 
Arrangement,  it  must  meet  the  following 
criteria:  -       •  , 

(i)  Conform  to  the  requirements  of  this 
part. 

(2)  Be  conducted,  when  possible,  within 
the  area  where  the  pr?school  child  or  child 
resides. 

(3)  Meet  applicable  DoD  standards 
governing  persons  qualified  to  conduct  an 
evaluation. 

b.  If  the  final  decision  rendered  in  an 
impartial  due  process  hearing  sustains  the 
evaluation  of  the  Section  6  School 
Arrangement  CSC.  the  parent  has  the  right  to 
an  independent  evaluation,  but  not  at  the 
expense  of  the  Department  of  Defense  or  any 
DoD  Component. 

5.  The  parents  of  a  preschool  child  or  child 
with  a  disability  shall  be  afforded  an 
opportunity  to  inspect  and  review  all 
relevant  educational  records  concerning  the 
identification,  evaluation,  and  educational 
placement  of  such  student,  and  the  provision 
of  a  free  appropriate  public  education  to  him 
or  her. 

6.  Upon  complaint  presented  in  a  written 
petition,  the  parent  of  a  preschool  child  or 
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more  than  10  days  nor  expelled,  and  his  or 
her  educational  placement  shall  not 
otherwise  be  changed  for  disciplinary 
reasons,  unless  in  accordance  with  this 
section,  except  that: 

a.  This  section  shall  be  applicable  only  to 
preschool  children  and  children  determined 
to  have  a  disability  under  this  part. 

b.  Nothing  contained  herein  shall  prevent 
the  emergency  suspension  of  any  preschool 
child  or  child  with  a  disability  who 
endangers  or  reasonable  appears  to  endanger 
the  health,  welfare,  or  safety  of  himself  or 
herself,  or  any  other  student,  teacher,  or 
school  personnel,  provided  that: 

(1)  The  appropriate  Section  6  School 
Arrangement  CSC  shall  immediately  meet  to 
determine  whether  the  preschool  child's  or 
child's  conduct  results  from  his  or  her 
disability  and  what  change  in  special 
education  placement  is  appropriate  for  that 
student. 

(2)  The  child's  parent(s)  shall  be  notified 
immediately  of  the  student's  suspension  and 
of  the  time,  purpose,  and  location  of  the  CSC 
meeting  and  their  right  to  attend  the  meeting. 

(3)  A  component  is  included  in  the  lEP  that 
addresses  the  behavioral  needs  of  the 
student. 

(4)  The  suspension  of  the  student  is  only 
effective  for  the  duration  of  the  emergenry. 

Appendix  C  to  Part  80 — Hearing 
Procedures 

A.  Purpose 

This  appendix  establishes  adjudicative 
requirements  whereby  the  parents  of  infants, 
toddlers,  preschool  children,  and  children 
who  are  covered  by  this  part  and.  as  the  case 
may  be,  the  cognizant  Military  Department  or 
Section  6  School  System  are  afforded 
impartial  due  process  hearings  and 
administrative  appeals  on  the  early 
intervention  services  or  identification, 
evaluation,  and  educational  placement  of. 
and  the  free  appropriate  public  education 
provided  to.  such  children  by  the  Department 
of  Defense,  in  accordance  with  Pub.  L.  101- 
476,  as  amended,  20  U.S.C.  sec.  1401  et  seq.: 
Pub.  L.  81-874.  sec.  6,  as  amended.  20  U.S.C. 
sec.  241;  Pub.  L.  97-35,  sec.  505(r).  20  USC. 
sec.  241  note;  and  Pub.  L.  102-119.  sec.  23. 
20  U.S.C.  sec.  241(a). 

B.  Administration 

1.  The  Directorate  for  the  Defense  Office  of 
Hearings  and  Appeals  (DOHA)  shall  have 
administrative  responsibility  for  the 
proceedings  authorized  by  this  appendix. 

2.  This  appendix  shall  be  administered  to 
ensure  that  the  findings,  judgments,  and 
determinations  made  are  prompt,  fair,  and 
impartial. 

3.  Impartial  hearing  officers,  who  shall  be 
DOHA  Administrative  Judges,  shall  be 
appointed  by  the  Director,  DOHA,  and  shall 
be  attorneys  who  are  independent  of  the 
Section  6  School  System  or  the  .Military 
Department  concerned  in  proceedings 
conducted  under  this  appendix.  A  parent 
shall  have  the  right  to  be  represented  in  such 
proceedings,  at  no  cost  to  the  government,  by 
counsel  and  by  persons  with  special 
knowledge  or  training  with  respect  to  the 
problems  of  individuals  with  disabilities. 
DOHA  Department  Counsel  normally  shall 


appear  and  represent  the  Section  6  School 
System  in  proceedings  conducted  under  this 
appendix,  when  such  proceedings  involve  a 
preschool  child  or  child.  When  an  infant  or 
toddler  is  involved,  the  Military  Department 
responsible  under  this  part  for  delivering 
early  intervention  services  shall  either 
provide  its  own  counsel  or  request  counsel 
from  DOHA. 

C.  Mediation 

1.  Mediation  can  be  initiated  by  eithe:  a 
parent  or,  as  appropriate,  the  Military 
Department  concerned  or  the  Section  6 
School  System  to  resolve  informally  a 
disagreement  on  the  early  intervention 
services  for  an  infant  or  toddler  or  the 
identification,  evaluation,  educational 
placement  of,  or  the  free  appropriate  public 
education  provided  to,  a  preschool  child  or 
child.  The  cognizant  Military  Department. .. 
rather  than  the  Section  6  School  System, 
shall  participate  in  mediation  involving  early.' 
intervention  services.  Mediation  shall  c  onsist 
of,  but  not  be  limited  to,  an  informal 
discussion  of  the  differences  between  the 
parties  in  an  effort  to  resolve  those 
differences.  The -parents  and  the  approp:;6!e 
school  or  Military  Department  officials  n-.ay 
attend  mediation  sessions.  -  - 

2.  Mediation  must  be  conducted, 
attempted,  or  refused  in  wrriting  by  a  p£:e!>t 
of  the  infant,  toddler,  preschool  child  or 
child  whose  early  intervention  orspec;a) 
education  services  (including  related 
services)  are  at  issue  before  a  request  for.  or 
initiation  of,  a  hearing  authorized  by  t.*iis 
appendix.  Any  request  by  the  Section  6 
School  System  or  Military  Department  for  a 
hearing  under  this  appendix  shall  state  how 
this  requirement  has  been  satisfied.  No 
stigma  may  be  attached  to  the  refusal  ola 
parent  to  mediate  or  to  an  unsuccessf,j) 
attempt  to  mediate. 

D.  Practice  and  Procedure 
1.  Hearing 

a.  Should  mediation  be  refused  or  . 
otherwise  fail  to  resolve  the  issues  on  the 
provision  of  early  intervention  services  or  a 
free,  appropriate  public  education  to  a 
disabled  infant,  toddler,  preschool  child  or 
child  or  the  identification,  evaluation,  or 
educational  placement  of  such  an  individual, 
the  parent  or  either  the  school  principal,  on 
behalf  of  the  Section  6  School  System,  or  the 
military  medical  treatment  facility 
commander,  on  behalf  of  the  Military- 
Department  having  jurisdiction  over  the 
infant  or  toddler,  may  request  and  shall 
receive  a  hearing  before  a  hearing  officer  !o 
resolve  the  matter.  The  parents  of  an  infant, 
toddler,  preschool  child  or  child  and  the 
Section  6  School  System  or  Military 
Department  concerned  shall  be  the  only 
parties  to  a  hearing  conducted  under  this 
appendix. 

b,  The  party  seeking  the  hearing  shail 
submit  a  written  request,  in  the  form  of  a 
petition,  setting  forth  the  facts,  issues,  and 
proposed  relief,  to  the  Director,  DOHA.  The 
petitioner  shall  deliver  a  copy  of  the  petition 
to  the  opposing  party  (that  is,  the  jjareni  or 
the  school  principal,  on  behalf  of  the  Section 
6  School  System,  or  the  military  medical 
treatment  facilitv  commander,  on  behalf  ol 
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the  Military  Department),  either  in  person  or 
by  first-class  mail,  postage  prepaid.  Delivery 
is  ccnnplete  upon  mailing.  When  the  Section 
6  School  System  or  Military  Department 
petitions  for  a  hearing,  it  shall  inform  the 
other  parties  of  the  deadline  for  filing  an 
answer  under  paragraph  D.l.c.  of  this 
appendix,  and  shall  provide  the  other  parties 
with  a  copy  of  this  part. 

c.  An  opposing  party  shall  submit  an 
answer  to  the  petition  to  the  Director,  DOHA, 
with  a  copy  to  the  petitioner,  within  15 
calendar  days  of  receipt  of  the  petition.  The 
answer  shall  be  as  full  and  complete  as 
possible,  addressing  the  issues,  facts,  and 
proposed  relief.  The  submission  of  the 
answer  is  complete  upon  mailing. 

d.  Within  10  calendar  days  after  receiving 
the  petition,  the  Director,  DOHA,  shall  assign 
a  hearing  officer,  who  then  shall  have 
jurisdiction  over  the  resulting  proceedings. 
The  Director,  DOHA,  shall  forward  all 
pleadings  to  the  hearing  officer. 

e.  The  questions  for  adjudication  shall  be 
based  on  the  petition  and  the  answer, 
provided  that  a  party  may  amend  a  pleading 
if  the  amendment  is  filed  with  the  hearing 
officer  and  is  received  by  the  other  parties  at 
least  5  calendar  days  before  the  hearing. 

f.  The  Director.  DOHA,  shall  arrange  for  the 
lime  and  place  of  the  hearing,  and  shall 
provide  administrative  support.  Such 
arrangements  shall  be. reasonably  convenient 
to  the  parties. 

g.  The  purpose  of  a  hearing  is  to  establish 
the  relevant  facts  necessary  for  the  hearing 
officer  to  reach  a  fair  and  impartial 
determination  of  the  case.  Oral  and 
documentary  evidence  that  is  relevant  and 
material  may  be  received.  The  technical  rules 
of  evidence  shall  be  relaxed  to  permit  the 
development  of  a  full  evidentiary  record, 
with  the  Federal  Rules  of  Evidence  (28 
U.S.C.)  serving  as  a  guide. 

h.  The  hearing  officer  shall  be  the 
presiding  officer,  with  judicial  powers  to 
manage  the  proceeding  and  conduct  the 
hearing.  Those  powers  shall  include  the 
authority  to  order  an  independent  evaluation 
of  the  child  at  the  expense  of  the  Section  6 
School  System  or  Military  Department 
concerned  and  to  call  and  question 
witnesses. 

i.  Those  normally  authorized  to  attend  a 
hearing  shall  be  the  parents  of  the  individual 
with  disabilities,  the  counsel  and  personal 
representative  of  the  parents,  the  counsel  and 
professional  employees  of  the  Section  6 
School  System  or  Military  Department 
concerned,  the  hearing  officer,  and  a  person 
qualified  to  transcribe  or  record  the 
proceedings.  The  hearing  officer  may  permit 
other  persons  to  attend  the  hearing, 
consistent  with  the  privacy  interests  of  the 
parents  and  the  individual  with  disabilities, 
provided  the  parents  have  the  right  to  an 
open  hearing  upon  waiving  in  writing  their 
privacy  rights  and  those  of  the  individual 
with  disabilities. 

j.  A  verbatim  transcription  of  the  hearing 
shall  be  made  in  written  or  electronic  form 
and  shall  become  a  permanent  part  of  the 
record.  A  copy  of  the  written  transcript  or 
electronic  record  of  the  bearing  shall  be  made 
available  to  a  parent  upon  request  and 
without  cost  The  hearing  officer  may  allow 


corrections  to  the  written  transcript  or 
electronic  recording  for  the  purpose  of 
conforming  it  to  actual  testimony  after 
adequate  notice  of  such  changes  is  given  to 
all  parties. 

k.  The  hearing  officer's  decision  of  the  case 
shall  be  based  on  the  record,  which  shall 
include  the  petition,  the  answer,  the  written 
transcript  or  the  electronic  recording  of  the 
hearing,  exhibits  admitted  into  evidence, 
pleadings  or  correspondence  properly  filed 
and  served  on  all  parties,  and  such  other 
matters  as  the  hearing  officer  may  include  in 
the  record,  provided  that  such  matter  is  made 
available  to  all  parties  before  the  record  is 
■  closed  under  paragraph  D.l.m.  of  this 
appendix. 

1.  The  hearing  officer  shall  make  a  full  and 
complete  record  of  a  case  presented  for 
adjudication. 

m.  The  hearing  officer  shall  decide  when 
the  record  in  a  case  is  closed. 

n.  The  hearing  officer  shall  issue  findings 
of  fact  and  render  a  decision  in  a  case  not 
later  than  50  calendar  days  after  being 
assigned  to  the  case,  unless  a  discovery 
request  under  section  D.2.  of  this  appendix 
is  pending. 

2.  Discovery 

a.  Full  and  complete  discovery  shall  be 
available  to  parties  lo  the  proceeding,  with 
the  Federal  Rules  of  Civil  Procedure  (28 
U.S.C.)  serving  as  a  guide. 

b.  If  voluntary  discovery  cannot  be 
accomplished,  a  party  seeking  discoverv  may 
file  a  motion  to  accomplish  discovery, 
provided  such  motion  is  founded  on  the 
relevance  and  materiality  of  the  proposed 
discovery  to  the  issues.  An  order  granting 
discovery  shall  be  enforceable  as  is  an  order 
compelling  testimony  or  the  production  of 
evidence. 

c.  A  copy  of  the  written  or  electronic 
transcription  of  a  deposition  taken  by  the 
Section  6  School  System  or  Military 
Department  concerned  shall  be  made 
available  free  of  chai^ge  to  a  parent. 

3.  Witnesses;  Production  of  Evidence 

a.  All  witnesses  testifying  at  the  hearing 
shall  be  advised  that  it  is  a  criminal  offense 
knowingly  and  willfully  to  make  a  false 
statement  or  representation  to  a  Department 
or  Agency  of  the  United  States  Government 
as  to  any  matter  within  the  jurisdiction  of  the 
Department  or  Agency.  All  witnesses  shall  be 
subject  to  cross-examination  by  the  parties. 

b.  A  party  calling  a  witness  shall  bear  the 
witness'  travel  and  incidental  expenses 
associated  with  testifying  at  the  hearing.  The 
Section  6  School  System  or  Military 
Department  concerned  shall  pay  such 
expenses  when  a  witness  is  called  by  the 
hearing  officer. 

c.  The  hearing  officer  may  issue  an  order 
compelling  the  attendance  of  witnesses  or  the 
production  of  evidence  upon  the  hearing 
officer's  own  motion  or.  if  good  cause  be 
shown,  upon  n:K)tion  of  a  party. 

d.  When  the  hearing  officer  determines  that 
a  person  has  failed  to  obey  an  order  to  testify 
or  to  produce  evidence,  and  such  failure  is 

in  knowing  and  willful  disregard  of  the 
order,  the  hearing  officer  shall  so  certify. 

e.  The  party  or  the  bearing  officer  seeking 
to  compel  testimony  or  the  production  of 


evidence  may,  upon  the  certification 
provided  for  in  paragraph  D.3.d.  of  the 
section,  file  an  appropriate  action  in  a  court 
of  competent  jurisdiction  to  compel 
compliance  with  the  hearing  officer's  order. 

4.  Hearing  Officer's  Findings  of  Fact  and 
Decision 

a.  The  hearing  officer  shall  make  written 
findings  of  fact  and  shall  issue  a  decision 
setting  forth  the  questions  presented,  the 
resolution  of  those  questions,  and  the 
rationale  for  the  resolution.  The  hearing 
officer  shall  file  the  findings  of  fact  and 
decision  with  the  Director.  DOHA,  with  a 
copy  to  the  parties. 

b.  The  Director.  DOH.\.  shall  fonvard  to 
the  Director.  Section  6  Schools  or  the 
Military  Department  concerned  and  the 
Domestic  Advisory  Panel  copies,  with  all 
personally  identifiable  information  deleted, 
of  the  hearing  officer's  findings  of  fact  and 
decision  or,  in  cases  that  are  administratively 
appealed,  of  the  final  decision  of  the  DOHA 
Appeal  Board. 

c.  The  hearing  officer  shall  havp  th»» 
authority  to  impose  financial  responsibility 
for  early  intervention  services,  educational 
placements,  ev-aluations.  and  related  services 
under  his  or  her  findings  of  fact  and  decision. 

d.  The  findings  of  fact  and  decision  of  the 
hearing  officer  shall  become  final  unless  a 
notice  of  appeal  is  filed  under  section  F.l.  of 
this  appendix.  The  Section  6  School  System 
or  Military  Department  concerned  shall 
implement  a  decision  as  soon  as  practicable 
after  it  becomes  final. 

E.  Determination  Without  Hearing 

1.  At  the  request  of  a  parent  of  the  infant, 
toddler,  preschool  child  or  child  when  early 
intervention  or  special  educational 
(including  related)  services  are  at  issue,  the 
requirement  for  a  hearing  may  be  waived, 
and  the  case  may  be  submitteid  to  the  hearing 
officer  on  written  documents  filed  by  the 
parties.  The  hearing  officer  shall  make 
findings  of  fact  and  issue  a  decision  within 
the  period  fixed  by  paragraph  D.l  n.  of  this 
appendi^x. 

2.  The  Section  6  School  System  or  Military 
Department  concerned  may  oppose  a  request 
to  waive  the  hearing,  [n  that  event,  the 
hearing  officer  shall  rule  on  the  request. 

3.  Documents  submitted  to  the  hearing 
officer  in  a  case  determined  without  a 
hearing  shall  comply  with  paragraph  D.l.g.  of 
this  appendix.  A  party  submitting  such 
documents  shall  provide  copies  to  all  other 
parties. 

F.  Appeal 

1.  A  party  may  appeal  the  hearing  ofllcer's 
findings  of  fact  and  decision  by  filing  a 
written  noUce  of  appeal  with  the  Director. 
DOHA,  within  5  calendar  days  of  receipt  of 
the  findings  of  fact  and  decision.  The  notice 
of  appeal  must  contain  the  appellant's 
certification  that  a  copy  of  the  notice  of 
appeal  has  been  provided  to  all  other  parties. 
Filing  is  complete  upon  mailing. 

2.  Within  10  calendar  days  of  the  filing  the 
notice  of  appeal,  the  appellant  shall  submit 

a  written  statement  of  issues  and  arguments 
to  the  Director.  DOHA,  *vith  a  copy  to  the 
other  parties.  The  other  parties  shall  submit 
a  reply  or  replies  to  the  Director.  DOH.^. 
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tie!. 


I  ad  n 


f(  rm. 


within  15  calendar  days  of 
statement,  and  shall  del^er 
reply  to  the  app>ellant 
complete  upon  mailing. 

3.  The  Director,  DOHj" 
matter  on  appeal  to  the 
It  shall  determine  the  matter 
making  of  interlocutory 
calendar  days  of  receiviilg 
replies  under  section  F, 
The  DOH^  Appeal  Boar^ 
argument  at  a  time  and 
convenient  to  the  part 

4.  The  determination 
Board  shall  be  a  Pinal 
and  shall  be  in  written 
the  issues  presented  and 
for  the  decision  reached 
denying  the  appeal  of  a 
in  part  shall  state  that 
under  Pub.  L  101-476 
4i  civil  action  on  the  mat(ers 
district  court  of  the  Un 
regard  (o  the  amount  in 

5.  No  provision  of  Ihi 
guidance  may  be  conslnJed 
further  right  of  administiat 
party  must  exhaust  all 
remedies  afforded  by  thi 
seeking  judicial  review 
made  under  this  append 

G.  Publication  and 
Decisions 


S  ibm 


shall  refer  the 
I  OHA  Appeal  Board. 

including  the 
Tilings,  within  60 
timely,  submitted 
of  this  appendix, 
may  require  oral 
ace  reasonable 


the  DOHA  Appeal 
inistiative  decision 
It  shall  address 
set  forth  a  rationale 
A  determination 
I  larent  in  whole  or 
parent  has  the  right 
amended,  to  bring 
in  dispute  in  a 
d  States  without 
(  ontroversy. 
f>art  or  other  DoD 
as  conferring  a 
ive  review.  A 
inistrative 
appendix  before 
a  determination 

X, 


th; 
<s 


lit  H 


a(  m 


cf 


Indei  ing  of  Final 


The  Director.  DOHA. 
decisions  in  cases  arisin; 
Appendix  are  published 
protect  the  privacy  right 
are  parties  in  those  cases 
such  parents,  in  accorda  i 
310. 

Dated:  July  10,  1994. 
L.M.  Bynum, 
Alternate  OSD  Federal 
Officer,  Department  o] 
jFRDot.  94-17937  Filed 
BILLING  CODE  5C0<M}4-M 


lall  ensure  that  fmal 
under  this 
and  indexed  to 
of  the  parents  who 
and  the  children  of 
ce  with  32  CFR  part 


ofD  'ft 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD  09-S4-018] 

Special  Local  Regulailon;  Venetian 
Festival  Yacht  Parad^,  Round  Lake. 
Charlevoix,  Ml 

agency:  Coast  Guard.JDOT. 
ACTION:  Temporary  filial  t^ie. 


SUMMARY:  A  special 
being  adopted  for  the 
Venetian  Festival  Yacht 
event  will  be  held  on 
Charlevoix,  MI  on  Jul 
\'enetian  Festival  Yacht 
have  an  estimated  25 
sailboats,  parading  in 
Round  Lake  which  coiild 
to  navigation  in  the 


receiving  the 
a  copy  of  each 
ission  is 


/ 


flrjgisfer.  Liaison 
'ense. 
7-22-94.  8:45  ami 


Iccal 


regulation  is 
narine  event. 

Parade.  This 
?ound  Lake, 
23,  1994.  The 
Parade  will 
)ower  and 
a  closed  course  on 
pose  hazards 
.  This  regulation 


!  ai?a 


is  needed  to  provide  for  the  safety  of 
life,  limb,  and  property  on  navigable 
waters  during  the  event. 
EFFECTIVE  DATE:  This  regulation  is 
effective  at  8  p.m.  (EDST)  until 
midnight  (EDST),  July  23,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  &  Waterways 
Management  Branch,  Ninth  Coast  Guard 
District,  1240  East  9th  Street,  Cleveland, 
Ohio  44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  dale  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  rec  eived  by  the 
Commander,  Ninth  Coast  Guard  District 
until  June  3,  1994,  and  there  was  not 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Scott  J.  Smith,  Lieutenant  Junior  Grade, 
U.S.  Coast  Guard,  Project  Officer,  Aids 
to  Navigation  &  Waterways  Management 
Branch  and  Karen  E.  Lloyd,  Lieutenant, 
U.S.  Coast  Guard,  Project  Attorney, 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  Venetian  Festival  Yacht  Parade 
will  be  held  on  Round  Lake,  Charlevoix. 
MI.  on  July  23, 1994.  This  regulation 
restricts  general  navigation  on  Round 
Lake  and  the  upper  and  lower  portions 
of  the  Pine  River.  This  event  will  have 
an  estimated  25  power  and  sailboats, 
parading  in  a  closed  course  on  Round 
Lake  which  could  pose  hazards  to 
navigation  in  the  area.  This  regulation  is 
necessary  to  ensure  the  protection  of 
life,  limb,  and  property  during  this 
event.  Any  vessel  desiring  to  transit  the 
regulated  area  may  do  so  only  with  prior 
approval  of  the  Patrol  Commander 
(Officer  in  Charge,  U.S.  Coast  Guard 
Station  Charlevoix,  MI). 

This  regulation  is  issued  pursuant  to 
33  use.  1225  and  1231  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  imder  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  it  is 
categorically  excluded  from  further    • 
environmental  documentation. 

Economic  Assessmenfand  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Etepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Papenvork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  ' 

List  of  Subjects  in  33  CFR  Pari  100 

.Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing,  Pari 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  lOU 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1  -;6  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T09018  is 
added  to  read  as  follows: 

§  100.35-T09018    Venetian  Festival  Yacht 
Parade,  Round  Lake.  Charlevoix,  Ml. 

(a)  Regulated  area.  That  portion  of  the 
upper  and  lower  section  of  the  Pine 
River,  to  include  Round  Lake,  from: 

Latitude  Longitude 

45°  19.3'  N  085"  15.9'  VV. 

(North  Pierhead  Light,  LLNR  17920)  :neni  e 

to 
45°  18.9'  N  085°  14.7-  W. 

(Pine  River  Ligril  3,  LLNR  17945)  iheni  e  lo 
45°  18.8'  N  085°  14.7'  W, 

(Pine  River  Channel  Lighted  Buoy  2,  LLNR 

17950)  thence  to 
•45°19'N  085°  15.9' VV, 

(South  Pierhead  Light,  LLNR  17925)  thence 

to 
45°  19.3' N  085°  15.9' W     - 


(b)  Special  local  regulation.  This 
regulation  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessel 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  Commander  (1)  The  Coast 
Guard  wall  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge,  U.S.  Coast  Guard  Station 
Charlevoix,  MI).  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHz)  by  the  call  sign  "Coast  Guard 
Patrol  Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 

,  limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life,  limb,  or  property. 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date.  This  section  is 
effective  from  8  p.m.  (EDST)  until 
midnight  (EDST)  on  July  23, 1994, 
unless  otherwise  terminated  by  the 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge,  U.S.  Coast  Guard  Station 
Charlevoix,  MI). 

Dated:  July  11,1994. 
Rudy  K.  PescheL 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Ninth  Coast  Guard  District. 

[FR  Doc.  94-17944  Filed  7-22-94;  8:45  am] 

BILUNQ  CODE  4«10-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AG83 

Exclusions  From  Income  (Tribal  Trust 
Land  Income) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
income  exclusions.  The  purpose  of  the 
rule  is  to  implement  recent  legislation 
excluding  from  countable  income  under 
federal  programs  up  to  $2,000  per  year 
of  incom.e  received  by  an  American 
Indian  beneficiary  from  trust  or 
restricted  lands. 

EFFECTIVE  DATE:  This  amendment  is 
effective  January  1,  1994,  the  date 
specified  in  Pub.  L.  103-66. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Trowbridge,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202) 233-3005. 

SUPPLEMENTARY  INFORMATION:  VA 
administers  several  income-based 
benefit  programs  under  which  a 
claimant's  countable  income  determines 
the  rate  of  VA  benefits  payable.  38  CFR 
3.271  states  that  payments  of  any  kind 
from  any  source  shall  be  counted  as 
income  for  purposes  of  the  Improved 
Pension  program  unless  specifically 
excluded  under  §  3.272.  38  CFR 
3.261(a)(1)  states  that  total  income  from 
business,  investment,  and  rents  is 
countable  income  for  purposes  of  the 
Parents'  Dependency  and  Indemnity 
Compensation  program  and  prior 
pension  programs. 

In  Precedent  Opinion  76-90  dated 
July  18, 1990,  the  VA  General  Counsel 
held  that  although  Indian  trust  lands 
were  an  excludable  resource  for 
purposes  of  net  worth  determinations, 
rental  income  from  these  lands  received 
by  beneficiaries  of  VA's  income-based 
benefit  programs  is  considered  income 
for  VA  purposes. 

Section  13736  of  Public  Law  103-66 
amended  25  U.S.C.  1408  to  provide  that 
up  to  $2,000  per  year  of  income 
received  fit)m  trust  or  restricted  lands 
shall  be  excluded  from  the  income  of 
individual  Indians  when  determining 
eligibility  for  assistance  from  any 
Federal  program. 

25  CFR  151.2(d)  defines  "trust  land" 
as  land  the  title  to  which  is  held  in  trust 


by  the  United  States  for  an  individual 
Indian  or  a  tribe.  25  CFR  151.2(e) 
defines  "restricted  land"  as  land  the 
title  to  which  is  held  by  an  Individ, lal 
Indian  or  a  tribe  and  which  can  only  be 
alienated  or  encumbered  by  the  owner 
with  the  approval  of  the  Secretary  of  the 
Interior. 

We  are  amending  38  CFR  3.261, 
3.262,  and  3.272  to  show  that  up  to 
$2,000  per  year ^)f  income  from  trust  or 
restricted  lands  is  excludable  from  the 
countable  income  of  an  individual 
Indian.  The  purpose  of  this  rule  is  to 
amend  the  regulations  to  be  consistent 
with  the  provisions  of  Section  13736  of 
Public  Law  103-66. 

A  notice  of  proposed  rulemaking  is 
unnecessary  because  this  amendment 
simply  corresponds  to  the  provisions  of 
section  13736  of  Public  Law  103-66. 
Since  a  notice  of  proposed  rulemaking 
is  urmecessary  and  will  not  be 
published,  this  amendment  is  not  a 
"rule"  as  defined  in  and  made  subject 
to  the  Regulatory  Flexibility  Act  (RFA). 
5  use.  601(2).  In  any  case,  this 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA,  5  U.S.C. 
sections  601-612.  This  amendment  will 
not  directly  affect  any  small  entity. 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.105. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved:  July  12,  1994. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
■and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.261,  a  new  paragraph  (a)(37) 
is  added  to  read  as  follows: 

§  3.261    Character  of  Income;  exclusions 
and  estates. 

(a)  Income 
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(37)  Incofne  receivef} 
ResfriOed  lands 


ifvb. 


A.  In  §  3-262,  pa^; 
authority  citation 
follows: 


graph  (v)  and  its 
im  atldpd  to  read  as 


§  3.262    Evatuatton 


of  mcome. 


T  lere; 


(vj  Income 
Indian  benfficiahi  s 
restricted  lands 
from  income  com 
up  to  52,000  per  a 
individual  Indian 
rfstrictwi  lands  as 
151.2  (lanuary  1, 
1 :1736,  Pub.  L. 

4.  In  §3.272. 
authority  citation 
follows: 


recfi^i^d  by  .^ni'nr.an 
from  trust  or 

shall  be  e.yc]u(h^ii 
dutation  payments  of 
fendar  year  to  an 
rom  triist  lands  or 
defined  in  25  CFR 
994)  (Aufhoritv:  S<m 
lOat-66;  107.Sf.it  663) 
pai  figraph  (r)  md  its 

addeff  to  read  <«s 


i  r»  i 


§3.272     Exclusions 


Uom  income 


(r)  Inconie  r«?eiT|eJ 
Indian  t)eneficii 
n'ftlricted  lands.  Ir^ronie 
per  ( aiendar  year 
Indian  from  Iru.st  1 
lands  as  defined  ii 
()a!iiinr>  1, 1994)  ( 
Hub  I..  10.1-6h  tor 


t ) 


[tH!1(>i    <»-i   1Bnf)4F 
BiLtrMG  COOe  632(HJ1-»i 


ENVIRONMENTAL 
AGENCY 


40  CFR  Part  52 
[WV  5-1-«307; 


Approval  and  ProAnulgatioi 
Quality  Implemeni  ation 
Virginia:  Limited 
Disapproval  of  PM-10 
Plan  for  the 


Follarisbee 

AGENCY:  Lnvironinl'fital  Prntm  tu-n 
Agency  (fPA) 

ACTION:  Final  rule. 


SUMMARY:  FPA  is  I 
hmi'.ed  approval  i 
disapproval  action 
Implementation 
submitted  by  the 
West  Virginia  subrtiitted 
revisions  in  order 
national  ambient  a 
tNAAQS)  for  particulate 
at'Tntlxnamw.  diam  ^ter 
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by  American  tndan  beneficianes  (rom  Trust  of 
L.  »03-66)  : 


Excluded 


Excluded 


Excluded 


Excluded 


3.26?tv) 


hy  Anwruatt 
from  trust  or 

of  up  to$2.lKU) 
an  individual 
nils  or  n^trictt'ii 
25f:FR  1.'")1.2 
Ujthority:  .Sei;.  mr.'lh, 

•Stat  ^^3^^) 


t.-d  7   2J~^H   H4'i.j-il 


PROTECTION 


FRL-  4S88-7) 


n  ot  Air 
Plans;  West 
/^pproval  and 

tm  piemen  tation 
Area 


king  simuffane<in<: 

limited 
on  a  State 
(.SIP)  nivisiuii 
of  West  Virginia, 
the  plan 
achieve  the 
r  quality  standards 
matter  with  an 
less  than  or  equal 


a  ;d 


Phn 
S  ate 


u 


to  a  nominal  10  micrometers  (PM-10) 
and  to  fulfill  other  Clean  Air  Act  (Act) 
requirements  for  the  FoUan!^)ee,  West 
Virginia  area.  The  limited  approval 
makes  bilateral  consent  orders  between 
the  West  Virginia  Office  of  Air  Quality 
and  six  companies  federally  enforceable 
and  fulfills  some  of  the  requirements  of 
the  Act  applicable  to  the  Follan.sbee 
area.  The  limited  disapproval 
disapproves  West  Virginia's  submittal 
for  the  purpose  of  fulfilling  its 
requirements  under  s«Ktioiis  i72  an<J 
189  of  the  Act  to  demonstralp  that  the 
SIP  will  provide  for  the  attainment  of 
the  NAAQS.  These  actions  are  being 
taken  under  section  1 10  of  the  A»a  in 
light  of  EPA's  authority  pursuant  to 
.s(;ction  301(a)  to  adopt  regulations 
ne««ssary  to  further  air  quality 
improvement  by  strengthening  the  SIP 
EFFECTIVE  DATE:  This  rule  will  bet-oroe 
effective  on  August  24,  1994. 
ADDRESSES:  Copies  ot  the  documents 
relevant  to  this  action  nre  available  for 
public  inspection  during  nomial 
business  hours  at  the  Air.-Radi.ition, 
ai>d  Toxics  Division,  IJ..S 
F.uvironniental  Protection  Ag«!m:y, 
Regicm  HI,  841  Chestnut  Building. 
Philaiielphia.  Penn.-^yl^'ania  19107;  An 
.md  Radiation  Docket  and  Infonnati<m 
(;«'nti!r,  U..S.  Environmental  Protijrtion 
Agencv,  401  M  Slretit  SW,  Washington. 
DC  20460;  and  West  Virginia 
I3«'partinent  of  Environmental 
Protection,  Office  of  Air  Quality.  1558 
Washington  Street.  Last,  (Jisrleston 
West  Virginia,  25311. 
FOR  FURTHER  tNFORMATJON  COMTACT: 
ThtjinriS  A.  Casey,  (215)  597-2746. 
SUPPLEMENTARY  INFORMATION:  The  air 
r|iialily  planning  requirements  for  PM-- 
10  nonattainment  areas,  such  as  the 
Follansbee  area  are  set  out  in  subptuls 
1  ;ind  4  of  Title  I  of  the  Act  Among 
other  requirements,  the  Act  requues  that 
SIPs  provide  for  re^isonably  available 
control  measure.?  (RACM)  including 
reasonably  available  control  tet  hnology 
(K.'\CT),  eniission.s  inventories,  and 
demonstrations  (including  air  quality 
modeling)  that  the  SIP  will  provide  Un 
attainment  of  the  NAAQS  by  the 
statutory  attainment  date. 

On  January  7.  1994  (59  FK  938),  EPA 
published  a  Noti<  e  of  Proposed 
Rulemaking  (NfPR)  that  propoyul 


limited  approval  and  limited 
disapproval  West  Virginia's  November 
15,  1991  PM-10  SIP  submittal  for  fb.' 
Follansbee,  West  Virginia  PM-10 
nonattainment  area.  The  submirta)  is  not 
fully  approvable  because  it  does  no! 
demonstrate  attainment  of  NAAQS.  and, 
therefore,  does  not  satisfy  the 
requirements  of  se(,1ion  189(a)(1)(B)  of 
the  Clean  Air  Act.  Specifically,  the 
modeling  is  unapprovable  as  a 
demonstration  of  attaimnent  because  oi 
deficiencies  in  estimating  emissions 
from  coke  oven  batteries  and  other 
sources,  the  lack  of  an  approvable 
analysis  of  intermediate  terrain,  and  the 
nonguideline  Hse  of  the  Gaussian  I'lume 
Muhiple  Source  Aii  Quality  Algoriihni 
(RAM)  dispersion  model  in  a 
meteorologically  rural  areA 

While  the  submittal  does  not  meot 
sper  ific  provisions  of  Part  D,  if  do»>s 
rontain  some  p.tivisions  (enforceable 
cons<mt  orders)  which  advance  the 
N.AAQS-rolated  air  quality  protexiion 
goals  of  the  Act.  Therefore,  EPA  is 
approving  the  submittal  for  the  limited 
purpose  of  approving  the  consent 
agre(?ments  and  making  them  part  of  fif 
SIP.  EPA  has  evaluated  the  consent 
agreements  for  consistency  with  the  Ari 
and  EPA  regulations  and  h»9  found  »h.^f 
thtty  provide  .State  and  federally 
tmforceablc  pro\'isions  to  decrease  PM- 
10  emissions  in  the  nonattauiment  .in;a 

While  approving  tjie  consent  onJei^ 
for  incorporation  by  refenmce  intottie 
SIP,  EPA  is  taking  no  .n;tion  at  t|us  timt 
on  the  contingency  measures  contained 
therein  with  respect  to  the  requirementK 
of  section  172(c)(9)  of  the  Act.  The 
Ceneral  Preamble  to  Title  I  of  the  C.lPMt 
Air  Act  Amendments  established  a 
November  15,  1993  deadline  for  state 
submittal  of  contingemry  plans  (57  FH 
1 3498). 

In  addition  lu  the  lin:ited  approval 
and  limited  disapproval,  EPA  propf»sr>t} 
to  detenninc  that  PM-10  precursors, 
such  as  sulfur  dioxide,  nitrogen  oxides, 
and  volatile  organic  compounds,  do  not 
contribute  significantly  to  PM-10 
concentrations  in  the  Follansbet;  an;.i 
(.See  section  189(e).)  EPA  base<i  this 
proposal  an  air  quality  data  presentfil 
by  West  Virginia  in  its  submittal. 

The  rationale  for  today's  action  is 
presented  in  more  detail  in  the  NPR  ;tr»il 
in  the  Te<.hnical  Support  n<v:u:nent 


(TSD)  which  is  available  at  the 
addresses  indicated  above. 

Summary  of  Public  Comments 

EPA  received  two  letters  of  comment; 
comments  were  submitted  by  the  West 
Virginia  Department  of  Environmental 
Protection  and  by  the  Wheeling- 
Pittsburgh  Steel  Corporation  (WPS). 

1.  In  correspondence  dated  February 
4,  1994,  West  Virginia  described  its 
"planned  action"  to  correct  the 
deficiencies  in  its  submittal.  West 
Virginia  stated  its  intent  to  correct  PM- 
10  emission  rates,  perform  an  analysis 
of  intermediate  terrain,  and  replace 
RAM  with  an  approvable  technique  for 
modeling  certain  area  sources  under 
rural  meteorological  conditions. 
Additionally,  West  Virginia  also  related 
its  intent  to  alter  the  characterizations  of 
certain  buoyant  volume  sources. 

EPA  Response  West  Virginia  did  not 
comment  on  EPA's  proposed  action  or 
its  underlying  rationale,  so  no  response 
is  necessary.  EPA  intends  to  provide 
technical  guidance  to  West  Virginia  to 
assist  in  the  submittal  of  a  fully 
approvable  SIP  revision. 

2.  EPA  received  comments  from  WPS 
dated  February  4,  1994.  WPS 
commented  on  and  disputed 
deficiencies  identified  by  EPA  in  the 
NPR.  WPS  also  provided  its  own  air 
quality  analysis.  WPS's  comments  are 
summarized  and  responses  are  provided 
below. 

a.  Coke  Oven  Emissions 

WPS  Comment.  WPS  agrees  that  the 
coke  oven  emissions  estimations  are  in 
error  and  provided  revised  estimates 
attributed  to  the  West  Virginia  Office  of 
Air  Quality. 

EPA  Response.  As  described  above. 
EPA  intends  to  provide  technical 
guidance  to  West  Virginia  to  assist  in  - 
the  submittal  of  a  fully  approvable  SIP 
revision. 

b.  Intermediate  Terrain ' 

WPS  Comment.  WPS  comments  that 
at  the  time  of  the  West  Virginia  SIP 
submittal,  there  was  no  single,  EPA- 
approved  model  applicable  to 
intermediate  terrain;  that  its  consultant 
had  developed  a  post-processor  to 
combine  the  results  of  simple  and 
complex  terrain  models;  and  that  EPA 
had  approved  the  use  of  this  post- 
processor in  two  permit  applications  in 
West  Virginia  in  1988.  WPS  continues 
to  comment  that  its  submittals  to  West 
Virginia  and  Ohio  were  consistent  with 
EPA's  intermediate  terrain  poUcy, 


including,  in  1991,  an  analysis 
employing  a  model  that  integrates 
simple  and  complex  terrain  models. 
Finally.  WPS  comments  that  the 
deficiency  relating  to  intermediate 
terrain  is  not  identified  in  EPA's  August 
3, 1993  notice  of  proposed  rulemaking 
for  the  Ohio  PM-10  SIP  (58  FR  41218). 

EPA  Response.  West  Virginia's 
attainment  demonstration  did  not 
address  intermediate  terrain  as  required 
by  the  Guideline  on  Air  Quality  Models 
as  revised  in  1986  (EPA-450/2-78- 
027R)  2  and  clarified  in  1989.'  WPS's 
comments  do  not  dispute  this  fact.  The 
consultant's  post-processor  and 
integrated  model  were  two  of  several 
approaches  available  at  the  time  to 
implement  EPA's  intermediate  terrain 
policy.  (See,  for  example,  EPA's  widely 
available  post-processor,  POSTIT).  The 
development  of  these  techniques  by 
WPS  or  its  consultant  does  not  alter  the 
fact  that  no  such  analysis  was  included 
in  the  West  Virginia  SIP  submittal. 
Therefore,  this  comment  does  not  affect 
today's  action  or  its  underlying 
rationale. 

As  matter  of  clarification,  EPA's 
August  3, 1993  notice  for  Ohio  affected 
the  regulation  of  PM-10  emissions  state- 
wide.^ Today's  action  applies  only  to 
the  West  Virginia  SIP.  Because  of  the 
broader  scope  of  that  notice,  some 
issues  that  were  presented  in  the  NPR 
for  the  Follansbee,  West  Virginia 
nonattainment  area  were  relegated  to 
the  technical  support  document  ^  in 
EPA's  rulemaking  on  the  Ohio  SIP.  The 
NPR  for  the  Ohio  SIP  clearly  referred 
interested  readers  to  the  TSD  for  further 
information  regarding  EPA's  underlying 
rationale  for  that  notice,  generally,  and 
the  deficiencies  in  Ohio's  attainment 
demonstration,  specifically.  That  TSD 
clearly  articulated  EPA's  concern  over 
Ohio's  lack  of  an  intermediate  terrain 
analysis  and  other  deficiencies  in  Ohio's 
November  4.  1991  and  January  8,  1992 
SIP  submittals. 

c.  The  Use  of  RAM 

WPS  Comment.  WPS  commented  that 
the  use  of  RAM  was  discussed  with  the 
Ohio  Environmental  Protection  Agency 
(OEPA)  before  the  West  Virginia  SIP 
was  submitted.  WPS  also  comments  that 
this  deficiency  was  not  articulated  in 


'  "Intermediate  terrain"  is  a  term  used  to  descritie 
terrain  with  an  elevation  between  stack  height  and 
plume  height.  It  is  a  subset  of  complex  terrain  and 
is  deflned  separately  for  each  stack. 


^This  document  has  subsequently  been  revised 
(Supplement  B)  and  incorporated  into  federal 
regulations  at  40  CFR  part  51  appendix  W. 

Mune  8. 1989  memorandum  from  Joseph  Tikvart 
to  Alan  Cimorelli. 

<  West  Virginia  and  Ohio  collaborated  on  pans  of 
the  attainment  demonstration,  but  each  submittal 
stands  alone. 

'  Memorandum  from  John  Sunnmerhays  and 
Randall  Robinson  to  "Files"  dated  November  17, 
1992. 


EPA's  NPR  for  the  Ohio  PM-10  SIP 
referenced  above  (58  FR  41218). 
EPA  Response.  Conversations 
between  WPS  and  OEPA  do  not  exempt 
or  ameliorate  the  deficiencies  in  West 
Virginia  submittal  or  invahdate  today's 
action  or  its  underlying  rationale.  As 
noted  above,  EPA's  notice  regarding  the 
Ohio  SIP  addressed  this  deficiency 
through  its  technical  support  document 

d.  WPS's  Air  Quality  Analysis 

IVPS  Commenf.  WPS  supplied  an 
alternative  air  quality  analysis  that 
concluded,  "Controls  resulting  in  the 
PM-10  emissions  in  Attachment  2  are 
shown  to  meet  the  NAAQS  for  PM-10 
when  naturally  occurring  buoyancy  of 
several  process  fugitives  is  included  in 
the  dispersion  modeling."  Attachment  2 
lists  the  PM-10  emissions  rates  for 
model  input. 

EPA  Response.  Setting  aside  the 
problem  that  this  analysis  was  not 
submitted  by  the  State  of  West  Virginia 
and,  therefore,  does  net  satisfy  the 
requirement  of  section  189(a)(2),  this 
analysis  is  not  approvable  as  an 
attainment  demonstration  for  at  least 
two  reasons. 

First,  the  emissions  estimations  used 
as  model  input  are  fiawed.  While  an 
attempt  was  made  to  correct  the 
unapprovable  aspects  of  emissions  from 
coke  ovens,  estimates  of  emissions  from 
WPS's  basic  o.xj'gen  furnaces  (BOF)  in 
Mingo  Junction.  Ohio  remain 
profoundly  underestimated. 
Deficiencies  in  BOF  emissions 
estimation  were  outlined  in  the  TSD 
and  described  in  more  detail  in  EPA's 
notice  and  TSD  regarding  the  Ohio  SIP 

Second,  the  buoyancy  of  emissions 
from  certain  large  volume  sources  (coke 
oven  battery  fugitives,  the  BOF.  and 
blast  furnace  cast  houses)  was  only 
incorporated  in  the  estimation  of 
impacts  at  receptors  (locations)  where  a 
more  conventional  methodology  failed 
to  show  attainment.  This  approach  is 
unapprovable  because  incorporation  of 
buoyancy  effects,  by  design,  will  disturb 
the  spatial  distribution  of  estimated 
PM-10  impacts.  Therefore,  it  is 
necessary  to  model  using  a  more 
extensive  array  of  receptors  than  was 
employed  in  the  WPS  emalysis. 

For  these  reasons,  WPS's  air  quality 
analysis  does  not  effect  today's  action  or 
its  underlying  rationale. 

Final  Action 

EPA  is  approving  West  Virginia's 
submittal  for  the  limited  purpose  of 
incorporating  the  enforceable  provisions 
into  the  SIP  and  disapproving  the 
submittal  for  the  purpose  of  fulfilling 
the  attairunent  demonstration 
requirements  of  Part  D  of  Title  I  of  the 
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Act.  EPA  is  also  formajUy  flodiiig  that 
PM-10  precurson  do  bot  ctmtiibute 
significantly  to  PM-K  omcentrations 
exceeding  the  NAAQS  in  the  Follansbee 
ares  (see  section  189(e)).<^ 

This  limited  disappi  ovai  constitutes  a 
disapproval  under  sec  ion  179(aU2)  of 
the  Act  (see  generally  )7  FR  13566-67). 
As  provided  under  set  tion  179(a)  of  the 
Act.  the  State  of  West  /irginia  has  up 
to  18  months  after  a  fii  lal  SIP 
disapproval  to  correct  (he  deficiencies 
that  are  the  suii^ect  of  he  disapproval 
before  EPA  is  requirec  to  impose  either 
the  highway  funding  s  mction  or  the 
requirement  to  providi  i  two-to-one  new 
source  review  offsets,  f  the  State  has 
not  corrected  its  defici  sncy  %vithin  6 
months  thereafter,  EPi  i  must  impose  the 
second  sanction.  Any  auction  EPA 
imposes  must  remain  n  place  until  EPA 
determines  that  the  Sti  ite  has  come  into 
compliance.  Note  also  that  any  fin;d 
disapproval  would  trit  ger  the 
requirement  for  EPA  ti  i  impose  a  federal 
implementation  plan  \  fithin  24  months 
as  provided  under  sen  ion  1 1 0(r)(  I )  of 
the  Act. 

Nothing  in  this  actic  a  should  b»> 
construed  as  permittin  5  or  allowing.or 
estabUshing  a  precede)  >t  for  any  fi>nire 
request  for  revision  to  my  state 
implementation  plan,  iich  request  for 
revision  to  the  state  in  plementation 
plan  shall  be  considen  d  separately  in 
light  of  specific  techni  al,  economic, 
and  envirorunental  fac  :ors  and  in 
relation  to  relevant  sta  utory  and 
r»*gu!atorj' requireroen  s. 

This  action  has  been  classified  as  a 
Table  2  action  for  sign;  iture  by  the 
Acting  Regional  Admi:  jistrator  under 
the  procedures'publisl  ed  in  the  Federal 
Register  on  January  19   1989  |54  FR 
2214-2225).  as  revisec  by  an  October  4. 
1993  memorandum  for  m  Michael  H. 
Shapiro,  Acting  Assist  int  Administrator 
for  Air  and  Radiation.  \  future  notice 
will  inform  the  genera  public  of  these 
tables.  On  January  6,  1  )89.  the  Offir-e  of 
Management  and  Budj  el  |OMB)  waived 
Table  2  and  Table  3  SI  >  revisions  (54  FR 
2222)  from  the  require  aents  of  Section 
3  of  Executive  Order  1  !291  for  a  period 
of  two  years.  The  U.S.  iPA  has 
submitted  a  request  foi  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions 
The  OMB  has  agreed  t*  i  continue  the 
temporary  waiver  unti  such  time  as  it 
rules  on  U.S.  EPA's  re<  uest.  This 


'  Niote  that  while  EPA  li  in^k.ing 
Itii  this  area,  today's  Tinding.; 
character  of  tite  area  inciudu; 
existing  rout  a!  .'^xirces  in  Ihc 
thtj.-efore.  ibal  future  grovvah 
»ign)fic.:r>ce  of  precursors  in 
to  issue  furura  gvidancp 
dinerenc(>s  in  the  sigpiScana 
einixsioiM  ill  PSV->0  .-toiMndt  tmerti  •.'ni< 


a  gpiiKCdi  fiiiding 
ha«ed  on  Xhe  rarrenf 
,  for  e^uiiTipie.  the 
acta.  It  is  pos.Mbi«. 
ould  change  the 
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oipceciinur 


addr  issing 


request  continues  in  effect  under 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  secticoi  307(bKl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  drcmt  by  September  23, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
the  Follansbee.  West  Virginia  PM-10 
final  rule  does  not  affect  the  finality  of 
this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  tinse 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bM2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protecticm.  Air 
pollution  control.  Hydrocarbons, 
incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dio.xide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Editorial  Note:  This  ckxument  was 
received  by  the  Office  of  the  Fe<k»ral  Register 
on  July  19, 1994. 

Dated:  March  30.  1994. 
.Stanley  L.  LasJioMrski.  - 
Acting  Regional  Administrotor,  EPA  Bc^ion 

ni. 

40  CFR  part  52.  subpart  XX  of  chapter 
1,  title  40  is  amended  as  follovvs: 

PART  52— {AHAEfiOEDJ 

1 .  The  authority  citation  for  part  .52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c){26)  to  read  as 
follows: 

§  52.^520    Identitication  ol  plan. 

•  •  ft  *  • 

(c)'   '    * 

(26)  Bilateral  consent  orders  b»*tween 
the  West  Virginia  Air  Pollution  Control 
Commission  and  six  companies  to  limit 
emissions  of  particulate  matter.  The 
effective  date  of  the  consent  order  with 
Koppers  is  November  15. 1991;  the 
effective  dale  of  the  five  other  orders 
cited  in  paragraph  ())(B),  below,  is 
November  14.  1991. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  November  12,  1991 
from  the  West  Virginia  Department  of 
Commerce,  Labor,  and  Environmental 


Resources  transmitting  six  consent 
orders. 

(B)  Consent  orders  with  the  following 
companies  (West  Virginia  order  number 
and  effective  date  in  parentheses): 
Follansbee  Steel  Corporation  (CO-SIP- 
91-31.  November  14. 1991); 
International  Mill  Service,  Incorporated 
(CO-SIP-91-33.  November  14. 1991); 
Koppers  Industries.  Incorporated  (CO- 
SIP-91-32.  November  15,  1991); 
Standard  Lafarge  (CO-SIP-91-29, 
November  14, 1991);  Starvaggi 
Industries,  Incorporated  (CO-SIP-gi-34, 
November  14,  1991);  and  Wheeling- 
Pittsburgh  Steel  Corporation  (CO-SfP- 
91-29,  November  14. 1991). 

3.  Section  52.2522  of  chapter  I,  title 
40  is  amended  by  adding  paragraph  (f) 
to  read  as  follows  as  follows: 

§52.2522    Approval  Status. 

•         *         *         *         « 

(f)  The  Administrator  apprtn'es  West 
Virginia's  November  15, 1991  SIP     - 
submittahfer  fulfilling  all  PM-10- 
specific  requirements  of  part  D  of  the 
Clean  Air  Act  applicable  to  the 
Follansbee,  West  Virginia  PM-10 
nonattainment  area,  exceprt  for  the 
section  189(a)(1)(B)  requirement  for  a 
demonstration  that  the  plan  is  sufficient 
to  attain  the  PM-10  NAAQS.  which  the 
Administrator  is  disapproving,  and  the 
section  172(c)(9)  requirement  for 
contingency  measures,  which  the 
Afhninistrator  has  yet  to  act  upon. 
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[CO33-1-6406:  and  C05-1-6386;  FRL- 
5003-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM,a  Implementation 
Plan  and  Oxygenated  Gasoline 
Program  for  Coiorado 

agency:  Environmental  Protection 
Agency  (EPA"). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  EPA  is 
finalizing  two  separate  proposed 
actions:  EPA  is  finalizing  the  limiljd 
approval  of  the  control  measures  vvbii  h 
were  contained  in  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Colorado  to 
achieve  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
EPA  is  approving  these  control 
measures  for  the  linuted  purpose  of 
strengthening  the  federally  approvjtt 


SIP  for  Colorado.  (At  this  time,  EPA  is 
not  approving  the  control  measures 
limiting  the  emissions  from  Purina  Mills 
and  Electron  Corporation.  EPA  will  act 
on  these  measures  at  a  later  date.)  The 
SIP  revisions  were  submitted  by 
Colorado  to  satisfy  certain  federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PMio  SIP 
for  Denver.  Approval  of  these  measures 
makes  them  federally  enforceable.  The 
EPA  will  take  separate  action,  as 
appropriate,  on  the  revisions  as  a  whole 
at  a  later  date.  EPA  is  also  approving 
revisions  to  Regulation  No.  13 
(oxygenated  gasoline  program) 
submitted  on  August  6. 1990,  and 
November  27, 1992,  implementing  and 
amending  oxygenated  gasoline  programs 
in  the  Fort  Collins-Loveland,  Colorado 
Springs,  and  Boulder-Denver 
Metropolitan  Statistical  Areas  (MSA)  as 
required  by  Section  2  ll(m)  of  the  Clean 
Air  Act.as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  (the  Act).  This 
action  is  being  taken  under  Section  110 
of  the  Clean  Air  Act. 
EFFECTIVE  DAT^:  This  rule  will  become 
effective  on  August  24,  1994. 
ADDRESSES;  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business,hours  at  thejollowing 
locations:  Environmental  Protection 
Agency,  Region  Vlil,  Air  Programs 
Branch.  999  18th  Street,  Suite  500. 
Denver.  Colorado  80202-2405;  Colorado 
Air  Pollution  Control  Division,  4300 
Cherry  Creek  Dr.  South,  Denver. 
Colorado  80222-1530,  and  Air  and 
Radiation  tJocket  and  Information 
Center,  Envirorunental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Final  limited  approval — Callie  Videtich. 
Air  Programs  Branch.  U.S. 
Environmental  Protection  Agency. 
Region  VIII,  Denver,  Colorado  80202- 

.  2466.  (303)  293-1754.  Regulation  No.  13 
final  approval — Scott  P.  Lee.  Air 
Programs  Branch.  U.S.  Environmental 
Protection  Agency,  Region  VIII.  Denver. 

Colorado  80202-2466,  (303)  293-1887. 

Denver  PMIO 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Denver,  Colorado  area  was 
designated  nonattainment  for  PMm  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  See  56  FR 


56694  (Nov.  6, 1991);  40  CFR  81.306 
(specifying  PMio  nonattainment 
designation  for  the  Denver  metropolitan 
area).  The  air  quality  planning 
requirements  for  moderate  PMio 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D.  title  I  of  the 
Act  2. 

The  EPA  has  issued  a- "General 
Preamble"  describing  EPA's  preliminary- 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  Act.  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  final  action  and  the  supporting 
rationale. ' 

Those  States  containing  initial 
moderate  PMir)  nonattainment  areas 
(i.e..  those  areas  designated 
nonattainment  for  PMlO  under  section 
lD7(dK4)(B)of  the  Act)  were  required  to 
submit,  among  other  things,  the 
following. provisions  by  November  15. 
1991: 

(1)  Provisions  to  assure  that 
reasonably  available  control  measures 
(R.\CM),  (including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  no  later  than 

.December  10.  1993; 

(2)  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
p-rovide  for  attainment  as  expeditiously 
as  practicable-but  no  later  than 
December  31.  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

(3)  Quantitative  milestones  which  are 
to  be^chieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31,  1994;  and 

(4)  Provisions  to  assure  that  the 
control  requirements  applicable  to 
major  stationary  sources  of  PM  lo  also 


'  The  1990  Amendtnems  to  the  Clean  Air  Act 
;:idde  signiHunt  changes  to  the  hit  quality  planning 
rtxjuire.-nenti  for  areas  that  do  not  meet  (or  thai 


significantly  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  PM,o  National 
Ambient  Air  Quality  Standards  {see  Public  Law  No. 
101-549.  104  Stat.  2399).  References  herein  are  lo 
the  Clean  Air  Act.  as  amended  (the  Act).  42  U.S.C. 
7401,  fft  seq 

^Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally,  and  subpart  4 
contains  provisions  spectficaliy  applicable  to  P.Mki 
nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  appropriate,  in 
today's  notice  and  supporting  information. 


apply  to  major  stationary  sources  of 
PMio  precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act.  Some 
provisions  are  due  at  a  later  date.  States 
with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30. 1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  that  become  effective  without 
further  action  by  the  State  or  EF.\,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  lo  attain  the 
PMio  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)f9) 
and  57  FR  13543-13544. 

On  December  20.  1993  (at  58  FR 
66326).  EPA  announced  its  intention  to 
take  two  separate  actions  with  two 
independent  public  comment  periods 
on  the  SIP  revisions  submitted  by  the 
State  of  Colorado  to  satisfy  the  moderate 
PMio  nonattainment  area  SIP 
requirements  due  November  15.  1991 
for  the  Denver  PMio  nonattainment  area. 
One  proposed  action  was  to  grant 
conditional  approval  of  the  SIP 
revisions  due  to  the  State's  need  lo 
fulfill  a  final  commitment  to  revise 
permit  limitations  at  two  stationary 
sources  (Purina  Mills,  and  Electron 
Corporation)  prior  to  December  1.  1993. 
EPA  will  take  action  on  the  conditional 
approval  at  a  later  date.  The  second 
proposed  action  was  to  limitedly 
approve  the  control  measures,  excluding 
the  permit  limits  for  Purina  Mills  and 
Electron  Corporation,  contained  in  the 
SfP  revisions  for  the  limited  purpose  of 
strengthening  the  federally  enforceable 
SIP  for  Colorado.  In  the  proposed 
rulemaking  actions  and  related 
Technical  Support  Document  (TSD). 
EPA  described  in  detail  its 
interpretations  of  the  Act  and  its 
rationale  for  proposing  to  approve  the 
control  measures  for  their  limited 
purpose  in  strengthening  the  federally    ' 
approved  implementation  plan  for 
Denver,  taking  into  consideration  the 
specific  factual  issues  presented. 

EPA  requested  public  comments  on 
all  aspects  of  the  proposal  related  to  the 
limited  approval  (please  reference  58  FR 
66326).  EPA  received  no  comments 
during  the  public  comment  period 
regarding  the  proposed  limited 
approval.  This  final  action  on  the 
limited  approval  of  the  control  measures 
in  the  Denver  moderate  nonattainment 
area  PMio  SIP  revisions  is  unchanged 
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their  limited  purpose  in  strengthening 
the  SIP. 

Four  sources/source  categories  were 
identified  as  contributing  to  the  PMio 
nonattainment  problem  in  Denver  and, 
therefore,  were  targeted  for  control  in 
the  SIP  revisions.  Control  measures 
were  developed  for  the  following  area 
sources:  residential  wood  combustion, 
street  sanding  and  sweeping  of  paved 
streets,  and  mobile  sources.  In  addition, 
controls  reducing  emissions  from 
stationary  sources  were  also  developed. 

EPA  views  the  following  measures  as 
reasonable,  enforceable,  and  responsible 
for  PMio  emissions  reductions  in  the     - 
Denver  PMio  nonattainment  area:  (1) 
Colorado  Regulation  No.  4  which 
regulates  residential  wood  burning;  (2) 
Colorado  Regulation  No.  16  which  sets 
sanding  and  sweeping  requirements;  (3) 
the  federal  tailpipe  standards,  which 
provide  an  ongoing  benefit  due  to  fleet 
turnover  and  Colorado  Regulations  12 
and  13  which  were  developed 
independently  from  the  PMio  SIP  but  - 
are  included  because  of  their  particulate 
emission  reduction  benefit;  and  (4) 
Colorado  Regulation  No.  1,  which 
provides  stationary  source  emission 
control  regulations  for  particulates,  . 
smokes,  carbon  monoxide  and  sulfur 
oxides. 

A  more  detailed  discussion  of  the 
individual  source  contributions  and 
their  associated  control  measures 
(including  available  control  technology) 
can  be  found  in  the  TSD  accompanying 
EPA's  proposed  approval  of  the  Denver 
moderate  PMio  nonattainment  area  SIP 
(58  FR  66326).  EPA  has  reviewed  the 
State's  documentation  and  concluded 
that  the  control  measures  on  which  EPA 
is  taking  final  action  on  today  serve  to 
strengthen  the  existing  SIP  by  advancing 
the  PMio  air  quality  protection  goal  of 
the  Act. 

As  noted,  EPA  is  finalizing  the  control 
measures  contained  in  Colorado's  June 
7,  1993  SIP  submittal  and  subsequent 
SIP  submittals  for  the  Denver  PMio 
nonattainment  area,  excluding  the 
permit  Hmits  for  Purina  Mills  and 
Electron  Corporation  which  will  be 
acted  on  at  a  later  date.  This  action  is 
explained  in  the  notice  of  proposed 
rulemaking  (58  FR  66326-66334)  and 
associated  TSD. 

IV.  Final  Action — Limited  Approval 

This  document  announces  EPA's  final 
action  on  the  limited  approval 
rulemaking  proposed  at  58  FR  66326.  As 
noted  elsewhere  in  this  action,  EPA 
received  no  adverse  public  comments 
on  the  proposed  action  to  approve  the 
control  measures  for  their  limited 
purpose  in  strengthening  the  existing 
SIP.  As  a  direct  result,  the  Regional 


Administrator  has  reclassified  this 
action  from  Table  1  to  Table  3  under  the 
processing  procedures  established  at  54 
FR  2214,  January  19. 1989. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulation  No.  13 

SUPPLEMENTARY  INFORMATION:  On 
January  11,  1994  (59  FR  1513-1515). 
EPA  published  a  notice  of  proposed 
rulemaking  for  the  State  of  Colorado. 
The  notice  proposed  approval  of  an 
oxygenated  gasoline  program. 

"The  formal  SIP  revisions  were 
submitted  by  the  State  of  Colorado  on 
August  6. 1990  and  November  27,  1992. 
(The  November  27,  1992  revision 
supersedes  the  August  6,  1990 
submission.  EPA  mentions  the  .'^uguel 
6,  1990  submittal  as  historical 
information.  EPA  is  taking  action  on 
only  the  November  27, 1992  revision  ) 
The  revisions  included  amended 
versions  of  Colorado's  Regulation  13. 
These  regulatory  changes  were  adopted 
by  the  Colorado  Air  Quahty  Control 
Commission.  A  more  detailed  ana!y.sis 
.of  the  state  submittal  was  prepared  as   - 
part  of  the  proposed  action  and  is 
contained  in  a  TSD  dated  September  25. 
1993,  which  is  available  from  the 
Region  VIII  office  listed  in  the 
Addresses  section  of  this  document. 
Other  specific  requirements  of  the 
oxygenated  gasoline  program  and  the- 
rationale  for  EPA's  proposed  action  are 
explained  in  the  proposed  rulernaking 
and  will  not  be  restated  here.  No  public 
comments  were  received  on  the 
proposal. 

I.  Final  Action — Regulation  ,\o.  13 

EPA  is  approving  Colorado's 
Regulation  No.  13:  Oxygenated  Gasoline 
Program  as  adopted  September  17,  1992 
by  the  Colorado  Air  Quahty  Control 
Commission  as  part  of  the  Air  Qualitv 
Implementation  Plan  for  State  of 
Colorado.  This  Regulation  was 
submitted  on  November  27,  1992. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  23. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2)). 

Executive  Order  (EG)  1286& 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  PR  2214-2225).  as 
revised  by  an  October  4. 1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (CMvlB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993.  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter..  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  and 
Volatile  organic  compounds. 

Dated:  lune  1. 1994. 
Nela  Y.  Cooke. 

Acting  Regional  Administrator 

40  CFR.  part  52.  Subpart  G.  is 
amended  as  follows: 

Subpart  G— Cdorado 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.320  is  amended  by 
adding  paragraphs  (c)(61)  and  (c)(67)  to 
read  as  follows: 


§52.320    Identification  of  plan. 

*        •        •        «        • 

(c)  •  •   • 

(61)  The  Governor  of  Colorado 
submitted  a  portion  of  the  requirements 
for  the  moderate  nonattainment  area 
PMio  State  Implementation  Plan  (SIP) 
for  Denver,  Colorado  with  a  letter  dated 
June  7.  1993.  and  subsequent  submittals 
dated  September  3. 1993.  and  October 
20, 1993.  fiilfilling  most  of  the 
commitments  made  in  the  June  7, 1993, 
letter.  The  submittals  were  made  to 
satisfy  those  moderate  PMio 
nonattainment  area  SIP  requirements 
due  for  the  Denver  PMio  nonattainment 
area  on  November  15. 1991.  EPA  is 
approving,  for  the  limited  purpose  of 
strengthening  the  SIP.  the  control 
measures  contained  in  the  SIP  revisions 
identified  above.  (EPA  is  not  approving, 
at  this  time,  the  control  measures 
limiting  the  emissions  from  Purina  Mills 
and  Electron  Corporation.) 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Regulation  No.  4, 
"Regulation  on  the  Sale  of  New 
Woodstoves  and  the  Use  of  Certain 
Woodbuming  Appliances  During  High 
Pollution  Days."  as  adopted  by  the  Air 
Quality  Control  Commission  on  June  24. 
1993,  effective  August  30. 1993.  as 
follows:  insert  new  Section  VIII  and 
recodification  of  References  Section. 
This  revision  pertains  to  local 
jurisdiction  implementation  and 
enforcement  of  ordinances  and 
resolutions  restricting  wood  burning  on 
high  pollution  days. 

(B)  Regulation  No.  16.  "Concerning 
Material  Specifications  for.  Use  of.  and 
Clean-up  of  Street  Sanding  Material."  as 
adopted  by  the  Air  Quality  Control 
Commission  on  June  24. 1993.  effective 
August  30. 1993.  as  follows: 
recodification  of  Regulation  and 
addition  of  Sections  11  and  III,  which 
regulate  emissions  from  street  sanding 
and  sweeping  in  the  Denver  PMio 
nonattainment  area. 

(C)  Revisions  to  Regulation  No.  1, 
"Emission  Control  Regulations  for 
Particulates.  Smokes,  Carbon  Monoxide, 
and  Sulfur  Oxides  for  the  State  of 
Colorado,"  as  adopted  by  the  Air 
Quality  Control  Commission  on  August 
19. 1993.  effective  October  30. 1993,  as 
follows:  insert  new  Sections  VII  and  VIII 
and  recodification  of  the  two  following 
Sections.  "Emission  Regulations 
Concerning  Areas  Which  are 
Nonattainment  for  Carbon  Monoxide — 
Refinery  Fluid  Bed  Catalytic  Cracking 
Units",  and  "Statements  of  Basis  and 
Purpose"  Sections.  The  revisions 
pertain  to  restrictions  on  the  use  of  oil 
as  a  back-up  fiiel  for  certain  sources  and 
set  new  emission  limits  at  the  following 


Public  Service  Company  Power  Plants: 
Cherokee.  Arapahoe,  and  Valmont. 

(D)  Coors  Glass  Plant  allowable 
emission  limitations  on  three  furnaces. 

1.  Permit  92JE129-1.  effective  date 
January  19,  1993,  regulating  emissions 
at  the  KTG  glass  melting  furnace  #1. 

2.  Permit  92JE129-2.  effective  date 
January  19,  1993.  regulating  emissions 
at  the  KTG  glass  melting  furnace  #2. 

3.  Permit  92JE129-3.  effective  date 
January  19.  1993,  regulating  emissions 
at  the  KTG  glass  melting  furnace  #3. 

(E)  Conoco  Refiner}'  allowable 
emission  limitations  from  the  refinery. 

1.  Permit  90AD524,  effective  date 
March  20,  1991,  regulating  a  Tulsa 
natural  gas  fired  20MMbtu/hour  heater 
equipped  with  low-Nox  burners. 

2.  Permit  90AD053.  effective  date 
March  20.  1991,  regulating  process 
heaters  H-10,  H-11  and  H-27  and 
process  boilers  B4.  B6.  and  B8  all 
burning  fuel  gas  only. 

3.  Permit  91AD180-3,  effective 
December  28,  1992,  regulating  the  three 
stage  Claus  sulfur  recovery  unit  with  tail 
gas  recovery  unit. 

(ii)  Additional  material. 

(A)  Regional  Air  Quality  Council. 
"Guidelines  for  Reducing  Air  Pollution 
from  Street  Sanding"  sets  voluntary 
guidelines  for  public  works  departments 
to  follow  to  reduce  the  amount  of  street 
sand  applied,  and  includes 
recommendations  for  increasing  the 
effectiveness  of  street  cleaning 
operations. 

(B)  Adolph  Coors  Company  Brewer>- 
permit  emission  limitations  on  five 
boilers.  Permits:  C-12386-1&2,  C- 
12386-3.  C-10660.  C-11199,  and  C- 
11305. 

(67)  On  November  27,  1992,  the 
Governor  of  Colorado,  submitted  a 
revision  to  the  Colorado  SIP.  This 
revision  replaces  previous  versions  of 
Regulation  No.  13  with  the  amended 
Regulation  No.  13  (oxygenated  gasoline 
program)  adopted  September  17, 1992. 
Regulation  No.  13  requires  the 
oxygenated  gasoline  programs  to  be 
implemented  in  the  Fort  CoUins- 
Loveland.  Colorado  Springs,  and 
Boulder-Denver  Metropolitan  Statistical 
Areas  (MSA)  as  required  by  Section 
2ll(m)ofthe  Clean  Air  Act  ■ 

Amendments  of  1990.  I 

(i)  Incorporation  by  reference. 

(A)  Revision  to  Regulation  No.  13. 
"Oxygenated  Gasoline  Program."  as 
adopted  by  the  Colorado  Air  Quality 
Control  Commission  on  September  17, 
1992.  effective  October  10. 1992.  as 
follows:  entire  Regulation  revision.  This 
regulation  supersedes  and  replaces  all 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financ  ing  Administration 

42  CFR  Parts  435,  j^O,  and  441 

[MB-008-FC] 

RIN  0938-AC55 

Medicaid  Program;  Home  and 
Community-Based  Services  and 
Respiratory  Care  fqr  Ventilator- 
Dependent  Individuals 


AGENCY:  Health  Car  ( 
Administration  (HCy"A) 
ACTION:  Final  rule 


V  1 


summary:  This  Hna 
period  expands 
home  and  commun^y 
under  the  waiver 
1915(c)  of  the  Socia 
final  rule  also  adds 
respiratory  care 
benefit  under  State 

These  revisions 
incorporate  change; 
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Reconciliation  Act 
Omnibus  Budget 
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comments  that  we 
of  the  June  1. 1988, 
proposed  rule.  This 
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Coverage  Act  of  1 
Miscellaneous  Rev 
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ADDRESSES:  Mail  w 
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Catastrophic 
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rftten  comments 

) to  the 
Health  Care 
Administration,  Department 
Services, 


Attention:  MB-008-FC,  P.O.  Box  7518, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (original  and  two 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.,  SVV, 
Washington,  DC. 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Attention:  Laura  Oiiven. 

In  commenting,  please  refer  to  file 
code  MB-008-FC.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington  IX;  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p  m.  (phone  (690)  245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Wardwell.  (410)  966-5659.  for 
Payment  and  Coverage  Policy. 

MarinosT.  Svolos.  (410)  966-4451, 
for  Post-Eligibility  Treatment  of  Income 
and  Resources. 

SUPPLEMENTARY  INFORMATION: 

L  General  Background 

This  final  rule  with  comment  period 
contains  final  regulations  for  the 
provision  of  Medicaid  home  and 
community-based  services  under 
waivers  granted  under  section  1915(c)  of 
the  Social  Security  Act  (the  .Act),  and  for 
the  provision  of  respiratory  care  services 
as  an  optional  benefit  under  the 
Medicaid  program. 

Home  and  community-based  services 
are  those  medical  assistance  services 
provided  under  a  State  waiver  that  are 
not  otherwise  available  under  a  State's 
Medicaid  plan.  These  services:  (1)  must 
be  furnished  in  accordance  with  an 
individually  written  plan  of  care  that  is 
subject  to  approval  by  the  State 
Medicaid  agency;  and  (2)  may  be 
furnished  only  to  persons  who,  but  for 
the  provision  of  such  services,  would 
otherwise  require  the  level  of  care 
provided  in  a  hospital,  nursing  facility 
(NF)  (formerly  referred  to  as  a  skilled 
nursing  facility  (SNF)  or  intermediate 
care  facility  (ICF)),  or  intermediate  care 


faciUty  for  the  mentally  retarded  (ICF/ 
MR).  (Under  section  421 1  (a)(3)  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1987  (OBRA  '87),  Public  Law  100-203. 
the  distinction  between  SNFs  and  ICFs 
under  the  Medicaid  program  ended, 
effective  October  1,  1990.  Both  of  these 
facilities  are  now  categorized  as  NFs.as 
defined  in  section  1919(a)  of  the  Act, 
effective  October  1,  1990.  We  generally 
use  the  acronym  "NF'  throughout  this 
rule  unless  we  are  quoting  directly  from 
a  statute  or  providing  an  historical 
reference.  Medicaid  recognizes  two 
types  of  long-term  care  facilities — NFs 
and  ICFs/MR.) 

Respiratory  care  services  as  medical 
assistance  may  be  provided  as  an  option 
under  the  Medicaid  program,-as 
authorized  and  described  in  sections 
1902(e)(9)  and  1905(a)(20)  of  the  Act. 

On  June  1,  1988,  we  published  a 
proposed  rule  in  the  Federal  Register 
(53  FR  19950)  proposing  to  revise  the 
Medicaid  regulations  governing  the 
provision  of  home  and  community- 
based  services  under  waivers  and 
respiratory  care  services.  This  rule 
proposed  to  codify  in  regulations 
section  9502  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985-(COBRA),  Pubhc  Law  99-272. 
enacted  on  April  7, 1986,  and  sections 
9408.  9411,  and  9435(a)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  '86).  Public  Law  99-509.  enacted 
on  October  21,  1986. 

Four  additional  public  laws  have  been 
passed  that  contain  provisions  that 
impact  on  the  proposed  rule.  These  laws 
were  enacted  either  immediately 
preceding  or  subsequent  to  the 
publication  of  the  proposed  rule.  The 
public  laws  are: 

•  The  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  87). 
Public  Law  100-203.  enacted  on 
December  22,  1987  (sections  4102  (b) 
and(c).  4118,  and  4211); 

•  'The  Medicare  Catastrophic 
Coverage  Act  of  1988  (MCCA),  Public 
Law  100-360,  enacted  on  July  1,  1988 
(sections  411(k)(10)(A)  and 
411(k)(10)(H)); 

•  The  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (TMRA).  Public 
Law  100-647,  enacted  on  November  10. 

1988  (section  8437);  and 

•  The  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBR,A  '90). 
Public  Law  101-508,  enacted  on 
November  5,  1990  (sections  4741  and 
4742). 

In  this  final  rule  with  comment 
period,  we  are  incorporating  provisions 
of  these  public  laws  that  relate  to  many 
of  the  regulatory  provisions  in  the  June 
1 ,  1988,  proposed  rule.  We  are  inviting 
public  comments  on  the  revisions  that 


we  have  made  to  this  proposed  rule  in 
response  to  these  legislative  changes. 

We  have  also  revised  the  proposed 
regulations  in  response  to  pubhc 
comments.  We  received,  on  a  timely 
basis,  16  letters  from  individuals, 
associations.  State  agencies,  and 
providers  of  services  (primarily  home 
health  agencies).  While  most 
commenters  supported  flie  provisions  in 
the  proposed  rule,  the  majority  also 
expressed  interest  in  expanding  the  ■ 
waiver  program.  Some  commenters 
correctly  noted  that  the  proposed  rule 
did  not  include  statutory  changes  made 
by  OBRA  '87,  MCCA,  and  TMRA. 

Because  we  have  made  a  substantial 
number  of  revisions  to  the  proposed 
rule  in  response  to  legislative  changes, 
we  have  organized  our  discussion  in 
this  preamble  by  specific  subject  areas. 
We  are  using  this. organization  to  group 
all  of  the  additions  and  revisions  to  each 
subject  in  one  place.  We  are  presenting 
the  legislative  basis  for  the  proposed 
rule  and  any  subsequent  legislative 
provisions  that  changed  or  added  to  the 
provisions  of  the  proposed  rule.  We  are 
following  the  legislative  foundation 
with  a  discussion  of  the  proposed 
regulations  for  that  area,  any  public 
comments  we  received,  and  our 
responses  to  the  public  comments.  We 
conclude  each  topic  with  a  description 
of  the  applicable  provisions  contained 
in  this  final  rule. 

IL  Home  and  Community-Based 
Services  Waivers 

Section  1915(c)  of  the  Social  Sefcurity 
Act  authorizes  the  Secretary  to  waive 
certain  Medicaid  statutory  requirements 
to  enable  a  State  to  cover  a  broad  array 
of  home  and  coinmunity-based  services. 
Coverage  of  these  services  enables 
elderly,  disabled,  and  chronically  ill 
persons,  who  would  otherwise  be 
institutionalized,  to  live  in  the 
community.  Section  1915(c)  specifies 
the  services  that  may  be  covered,  the 
conditions  for  granting  waivers,  and  the 
provisions  governing  the  scope  of 
services  under  waivers.  Section  1915(c) 
was  added  to  title  XIX  of  the  Act  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (OBRA  '81),  Pubhc  Law  97-35,  to 
encourage  the  provision  of  services  to 
Medicaid  recipients  in  noninstitutional 
settings.  Prior  to  the  enactment  of  OBRA 
'81,  the  Medicaid  program  provided 
limited  coverage  for  long-term  care 
services  in  noninstitutional  settings. 

A  State  may  request  approval  by 
HCFA  of  waivers  under  section  1915(c) 
to  provide  home  and  community-based 
services  that  are  not  otherwise  available 
to  certain  recipients  under  the  State's 
Medicaid  plan.  These  services  must  be 
furnished  in  accordance  with  an 


individual  written  plan  of  care  subject 
to  approval  by  the  State's  Medicaid 
agency  and  may  be  furnished  only  if  the 
individual  would  otherwise  require  the 
level  of<:are  provided  in  a  hospital,  NF, 
or  ICF/MR  and  if  the  costs  are 
reimbursable  under  the  State's  plan. 
(The  original  statute  specified  SNF  or 
ICF.  OBRA  '87  struck  out  SNF  or  ICF 
and  substituted  NF  or  ICF/MR.) 

Existing  regulations  governing  home 
and  community  based  services  under 
waivers  under  section  1915(c)  appear  in 
various  sections  of  42  CFR  parts  435, 
440,  and  441.  This  final  rule  with 
comment  period  contains  regulations 
which  amend  each  of  these  three  parts. 

A.  Expanded  Habilitation  Services 

1 .  Background 

Prior  to  the  enactment  of  COBRA,  a 
waiver  granted  under  section  1915(c)  of 
the  Act  allowed  a  State  to  receive 
Federal  financial  participation  (FFP)  for 
the  following  services  as  home  and 
commtlnity-based  services:  case 
management  services,  homemaker/home 
health  aide  services,  personal  care 
.services,  adult  day  health  services, 
habilitation  services,  respite  care,  and 
"other"  services  as  requested  by  the 
State  and  approved  by  the  Secretary. 
Section  9502(a)  of  COBRA  revised 
section  1915(c)  of  the  Act  to  expHcitly 
include  certain  prevocational, 
supported  employment,  and  educational 
services  as  habilitation  services  under 
home  and  community-based  services. 

Habilitation  services  are  authorized 
by  section  1915(b)(4)  of  the  Act  and 
defined  in  section  1915(c)(5)(A)  of  the 
Act,  as  amended  by  section  9502  of  . 
COBRA,  as  services  designed  to  assist 
individuals  in  acquiring,  retaining,  and 
improving  the  self-help,  socialization, 
and  adaptive  skills  necessary  to  reside 
successfully  in  home  and  community- 
based  settings.  Section  9502(a)  of 
COBRA  also  added  new  sections 
1915(c)(5)  (B)  and  (C)  to  the  Act  that 
allow  a  State  to  request  HCFA's 
approval  to  include  certain  additional 
services  previously  excluded  from 
coverage  in  its  definition  of 
"habilitation  services"  for  individuals 
who  receive  waiver  services  after 
discharge  from  a  NF  or  ICF/MR. 
Sections  1915(c)(5)  (B)  and  (C)  provide 
that  habilitation  services  include ' 
prevocational.  educational,  and 
supported  employment  services,  but  do 
not  include — 

•  Special  education  and  related 
services,  as  defined  in  section  602  (16) 
and  (17)  of  the  1975  Amendments  to  the 
Education  of  the  Handicapped  Act 
(Public  Law  94-142,  now  located  at  20 
U.S.C.  1401  (16)  and  (17)).  that  are 


otherwise  available  to  the  individual 
through  a  local  educational  agency;  and 

•  Vocational  rehabilitation  services 
that  are  otherwise  available  to  the 
individual  through  a  program  funded 
under  section  110  of  the  Rehabihtation 
Act  of  1973  (29  U.S.C.  730). 

Section  9502(j)(l)  of  COBRA  provides 
that  section  9502(a)  is  effective  for 
services  furnished  on  or  after  April  7, 
1986.  Section  4118(j)  of  OBRA  '87 
amended  section  9502(j)(l)  of  COBRA  to 
provide  that  ehgibility  of  previously 
institutionalized  individuals  for  the 
expanded  habilitation  services  under  a 
section  1915(c)  waiver  is  determined 
without  regard  to  whether  the 
individuals  were  receiving  institutional 
services  before  their  eligibility  under  the 
waiver.  Section  1915(c)(5)  as  added  by 
section  9502(a)  of  COBRA  refers  to 
habilitation  services,  "*  *  *  with 
respect  to  individuals  who  receive  such 
ser\'ices  after  discharge  from  a  nursing 
facility  or  intermediate  care  facility  for 
the  mentally  retarded  *   *  *".  Inour 
proposed  rule,  we  interpreted  "after 
discharge"  as  meaning  that  an 
individual  is  discharged  directly  into  a 
home  and  community-based  services 
waiver.  (Individuals  who  have  never 
been  institutionalized,  however,  are  not 
eligible  for  the  expanded  habilitation 
services.)  This  provision  was  effective 
as  if  it  were  included  in  the  enactment 
of  section  9502(j)(l)  of  COBRA.  As 
indicated  in  the  Report  of  the 
Committee  on  the  Budget  to  accompany 
H.R.  3545  (OBRA  '87)  (H.  Rept.  No.  391, 
100th  Cong.,  1st  Sess.  537  (1987)),  the 
Congress  included  this  amendment  to 
section  9502(j)  because  it  believed 
HCFA  had  misread  COBRA  in  the 
proposed  rule  by  stating  that  expanded 
habilitation  services  would  be  provided 
only  to  recipients  discharged  directly 
from  a  NF  or  ICF/MR  into  a  home  and 
community-based  services  waiver 
program. 

In  the  proposed  rule,  we  included  in 
regulations  the  provisions  of  section 
9502(a)  by— 

•  Revising  §  440.180  to  provide  for 
the  expanded  definition  of  habilitation 
services  under  paragraphs  (b)(6)  and  (c); 

•  Adding  §§  440.180(c)(2)  and  (3)  to 
provide  for  the  inclusion  of 
prevocational,  educational,  and 
supported  employment  services  under  a 
home  and  community-based  waiver  and 
for  the  exclusion  of  certain  services;  and 
adding  §  441.302(1)  and  §  441.303(h)  to 
require  documentation  to  support  State 
health  and  welfare  assurances  for  the 
provision  of  these  expanded  services. 

•  Revising  §  441.310(a)(3)  to  provide 
for  limits  on  FFP  for  prevocational, 
educational,  and  supported  employment 
services. 
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We  rpceived  th^  foftewing  com  men  ts 
(>n  this  proposa): 

Comment:  Five  fcomnionters  raised 
issues  cancenung  the  expanded 
de&nition  of  babi  itation  to  include 
educational,  previ  tcational,  and 
supported  eniplo;i  ment  semces.  Some 
commenters  sugg<  sted  that  Ht-FA  was 
im posing  an  age  o  dnimvim  of  22  for  the 
expaiufed  habiUta  tion  services.  Others 
stated  that  our  die  inition  of 
prevocatkmal  sen  ices  was  too  strict  and 
should  be  Fiiore  rx  nsistent  with  section 

he  .State  N!»?<ii'.aid 
Manual,  which  di  ;tinguishes 
prevotrational  sen  ices  from  noiicovered 
vocationa]  <;orvic«i  k  fThis  definition  was 
ad<ie(l  in  HCFA  T  ansraiftal  N'o.  :U. 
iss(j»>d  in  .Stiptemb  »ir  IQflfl.) 

Hffsponstf.  We  a  e  not  imposing  a 
minimiHU  aj>e  for  he  expand»Hj 
habili!at)ij'i  servit:  is.  Otu  ihscussioii  of 

!  preamWe  of  the 
prop«>s*>d  rufc  per  din*;d  onYy  to  th(?  fact 
that  most  educatit  na\  and  prnvtxational 
services  for  indivi  hiaJs  tmder  22  years 
nf  at^e  ordinariJy  v  <Hj)fJ  be  provided 
imder  State  and  F(  (ior,i]  programs  otht-r 
ihan  Nfedrraid.  W  i  agree  with  the 
« ommenters  cone*  ming  the  need  for 
more  consisti'ncy  )or.ve«;n  the 
n'gulations  defmii  g  prevoi.atioti.i 
services  and  ihe  r*  lafeJ  HCFA 
iiistnu  fions.  and  I  avc  revised 
<?  440.  )80(<.K2)(il  <:  i  the  prupos-ni 
p'giilatioas  to  mjii  -^  lb*-  p<ilif  y 
consistent 


2.  IVtvisiofjs  offb 


rKm.dRuI.' 


We  ar»j  iidoptt.Tj 
n!j;tilati»ms.ts  fin 
liillowing  ch.irges 

•  We  have  revi 
pr:aide  that  a  .Stalt: 
I'xpancK'dhabihta 
new  or  aawindnd  v 
who  have  h»'ea  di' 
MediiaJd  i»>rtirie» 
reg.jrdh^s  of  whe: 
occuTT*^  We  havt 
changf;to§441.3upi 

•  IVe  have  rcvts|v 
to  intorporaf*;  .i 
covered  prevocati*  nal 
noncovered  vocati  inaJ 


revisxl 


•  We  have 
to  clarify  that  FFP 
pr«voc3bon<il. 
omployrnent 
combmationof 
bahihtdtion 
recipients  who 
institutknubzed  i 
NFS  or  inF«;/MR. 


services, 
th*5e 
I  service » 
we-e 


the  propositi 
ruKr;,  with  thf 


id^440.t80t(i(l)  to 

may  provide 
ion  services  under  a 
aiver  to  recipients 
r:barg»>d  fri>m  a 
NForirF/M.K. 
the  disci) ari:e 
made  a  conforming 

v»§440.1<i0(c}(2)ti) 


Sinn  to  distinguish 
services  froin 
services. 

^441.il0<a)i:i)(iii) 
IS  not  available  for 
edii^ational,  or  support ►xl 
or  any 
e  services,  as»part  of 
provided  to 
ne*ei 
Meftiraid-rerTjfwHJ 


B.  Services  to  Patients  nith  Chronic 
Mental  lUnexs 

1.  Backgrouiul 

Section  941  Ifd)  of  OBRA  86 
amended  section  1915fcW4)tB)  of  the 
Act  by  adding  day  treatment  or  other 
partial  hospitahzation  services, 
psychosocial  rehabibtation  services,  and 
clinic  services  (whether  or  not  furnished 
in  a  facility)  for  irxtividuats  with 
chronic  mental  iJhiess  to  the  hst  of 
services  specifically  enumerated  as 
home  and  community-based  services. 
Therefore,  effective  f>.tober  21,  1?)86 
(the  date  OBRA  *86  was  enacto«i),  .States 
may  request  that  any  of  the  above 
s<^r\  ices  be  provided  under  a  waiver  ur 
renewal  of  a  waiver  for  persons 
diagnosed  as  chronically  mentalfy  ill 

h/fJie  proposed  rule,  we — 

•  Revised  §  440  180  to  add  a  new 
paragraph  (b)(8)  to  providt;  for  ihe 
inclusion  of  day  trnatment  or  other 
partial  hospitalization  st?rviccs, 
psychosocial  rehabiHtation  services,  ,.)^d 
clinic  .services  for  individuals  with 
chronic  mental  illness  as  home  ami 

t  onim unity-based  waiver  servir:es, 

•  Added  now  §§  441.302Ci)  and 
441.303(i)  to  spiKzify  requiremenLs  fm 
wTitten  State  health  and  welfa.'e 
assurances  for  the  pmvision  of  these 
s»!rvices  and  for  supporting 
•iocumentation  of  these  ass'arances, 

•  Added  a  new  §441  3l0(.3ll4)  to 
speufy  limits  on  VVP  Um  the  pr«>visi<>n 
«if  these  services 

Wo  received  the  lollowinj^  public 
<  omment  on  these  prrjposeti  regulations; 

r.ommenr:  One  commcnfer  noted  that 
•Slates  may  proviiie  the  spetifiefl 
services  to  the  nventally  r»>tard»*d  as  vi^elj 
as  to  the  chronically  mentally  iU. 

Response:  Section  iai5fc)(4/{B)of  the 
Act  authorizes  the  provision  of  dny 
treatment  or  other  partial 
hospitalization  services,  psy«jiosoii;il 
rehabilitation  .services,  and  clini<: 
serv  ices  (whether  or  not  fiimrshod  in  a 
facility)  for  individuals  with  chronic 
mental  illness.  Neither  the  statute  nor 
the  conference  committci?  report 
mentions  individuals  diagnosed  as 
mentally  retarded.  However,  .St.ites  may 
request  the  authority  to  provide  fh«-ise 
services  to  the  mentally  retarded  undiT 
the  broader  waiver  authority  of  sctiion 
1915(c)(4)(B)  of  the  Act  as  "other" 
services.  The  "other*'  services  f^t»3gory 
has  been  in  existence  since  the  home 
and  community-based  services  waiver 
program  was  established,  and  IKTA  has 
approved  a  variety  of  virvices  under  this 
category  that  States  estabhsh  as  cost- 
effective  and  necessary  to  avoid 
institutkmaHz<ition 


2.  Provisions  of  the  Final  Rute 

We  are  adopting  the  pn^Kved 
provisions,  with  minor  ediloial 
changes,  as  final  rules.  We  have  also 
redesignated  §44t302ti)  as  §44t..3a2|>) 
to  accommodate  other  revisicms. 

C.  Scope  of  Respite  Care 

1.  BaiJigrouiK) 

Under  section  l9l5|c)(4UB)of  tht 
Act,  a  State  may  provide  respite  lanV 
under  its  home  and  coromunity-bast^d 
waiver  services  program.  Respite  caie 
may  be  provided  in  institutioiial  «ind 
norunstitutional  settings.  However, 
under  existing  regulations  at  §441.310, 
FFP  is  not  available  for  the  c»JSt  of  room 
and  board,  except  when  provkled  as 
part  of  respite  care  in  a  .State-approved 
facility  that  is  not  a  private  resiiientje. 
Because  respite  care  gene.rally  should  hi' 
a  short-term  service,  we  have  nxjuired 
States  to  fully  document  the  r)eed  for 
more  than  30  days  of  csirn. 

In  the  proposeci  §440.iao(b)t7),  in 
accordance  with  se«:lion  t9t5(c)|4)  of 
the  Act,  we  inip<wed  a  30-d3y  HinitatiOn 
on  tho  duration  of  institutiona)  rtjspite 
care  .servic»?s  proviiied  during  a  waiver 
year  to  any  individual  under  a  wnver 
program  We  indicated  in  the  proposed 
rule  that  we  wwre  not  pimdn^  a  hmit  on 
nnnjnstitutional  respite  care  bwt  that  we 
would  closely  reviijw  all  waiver 
applications  that  requesiteil 
nonin.stitutional  respite  (jaiti  inn>t:issn  »i 
30  days  per  waivnr  year. 

(Note;  We  h.ivn  traditionatly  used  the  tonn 
"waiver  year"  for  any  12-month  period  for 
K  hicti  a  waiver  appiies.  Whikr  we  rerxigrii.'e 
that  the  statute  usrs  the  t^.rm  Tim.*)  ysar", 
we  have  dot  had  a  probfem  wrth  our  wse  of 
"waiver  year"  ftir  "fiscal  year".  State  the 
tirm  "waiv«r  year"  is  j^eiwralty  iMwfej^itorxJ 
;inH  at  repted  by  lh<>s«  invylv^ri  itt  lh«;  v».iiv»,'t 
process.  w«  are  continuing  to  use  U  in  tiie 
Medif.aid  regulations.  We  Iwlieve  tiuit  a 
switch  from  the  term  "waiver  yvsar"  to  ";"  j  .it 
ye.ir"  wou'd  cause  unnecessfiry  confusion  ) 

Subsequent  to  the  publicatiori  of  the  ' 
proposed  rule,  section  4742(d)(1)  uf 
OBRA  '90  amended  section  ISLSti  )f4)  of 
the  Act  lo  eliminate  restrictions  on  the 
number  of  hours  or  days  of  ro-spite  can: 
that  a  Stotc  may  provide  in  any  p«u iiwt 
under  a  wai  ver  as  long  as  the  State 
continues  to  show  cost-neutj-ality  in  it;; 
waiver  program.  ('"Cost  neutrahty" 
means  that  the  average  per  capita 
expenditures  for  individuals  undi;i 
waivers  does  not  exceed  wb:it  th« 
average  per  capita  expen^litu.^^is  for 
these  individuals  would  have  haen  if 
the  waiver  had  not  been  granttul ) 
Section  4742ld)(2j  of  OBRA  "90 
specifies  that  the  fJianges  imder  secttotk 
4742(d)(lJ  apply  as  if  included  umiei 
OBRA  '8T,  the  original  ^^js^ltion  Cor 


the  waiver  program,  enacted  August  13, 
1981. 

We  received  the  following  public 
comments  on  this  proposal: 

Comment:  Six  commenters  expressed 
concerns  about  the  proposed  30-day 
limit  on  institutional  respite  care.  Two 
commenters  indicated  that  room  and 
board  should  be  included  under 
noninstitutional  respite  care.  Three 
commenters  indicated  that  the  30-day 
limit  is  too  strict;  two  recommended  a 
60-day  limit  and  one  a  90-day  limit.  One 
of  the  commenters  who  recommended  a 
60-day  limit  also  recommended  a  2- 
week  limit  on  consecutive  weeks  of 
institutional  respite  care. 

/Response;  Section  1915(c)(4)  of  the 
Act  prohibits  the  Secretary  from  placing 
durational  limits  on  respite  care  as  long 
as  the  waiver  retains  cost-neutrality  as 
required  under  section  1915(c)(2)(D). 
The  issues  raised  by  the  commenters 
regarding  our  formerly  proposed  limits 
on  institutional  respite  care  are  now 
moot. 

Section  1915(c)(1)  of  the  Act 
specifically  excludes  room  and  board  as 
a  covered  waiver  service.  However,  an 
exception  with  regard  to  respite  care 
was  included  under  regulations  based 
on  the  text  of  section  1915(c)(4)(B)  of 
the  Act.  the  legislative  history  of  OBRA 
'81  that  amended  the  Act  to  include  the 
home  and  community-based  waiver 
program,  and  the  fundamental  nature  of 
respite  care  services.  In  discussing  the 
services  that  could  be  included  under 
section  1915(c)  waiver  programs,  the 
Congress  explained  in  H.  Rept.  No.  208, 
97th  Cong.,  1st  Sess.  966  (1981)  that 
respite  care  services  were  provided  on 
a  short-term  basis  to  individuals  unable 
to  care  for  themselves  and  designed  to 
fill-in  for  the  absence  of  care  or  the 
"need  for  relief  for  those  persons 
normally  providing  such  care."  The 
Congress  indicated  that  such  services 
can  be  offered  in  "the  home  of  an 
individual  or  an  approved  facility  such 
as  a  hospital,  nursing  home,  foster 
home,  or  community-residential 
facility." 

Because  of  the  Congress'  discussion  of 
certain  institutional  facilities  as 
locations  for  the  provision  of  respite 
care,  and  the  fact  that  room  and  board 
costs  are  a  core  aspect  of  the  costs  of 
respite  care  services  offered  in  these 
facilities,  we  believe  that  the  Congress 
intended  to  allow  for  payment  of  room 
and  board  costs  as  part  of  the  costs  of 
respite  care  services.  Based  in  part  on 
the  cited  language  from  the  Conference 
Report,  we  have  decided  to  limit 
institutional  respite  care  to  States  which 
limit  the  facilities  authorized  to  provide 
such  care  to  (1)  Medicaid-certified 
hospitals  and  nursing  homes,  and  (2) 


foster  homes  and  community-residential 
facilities  that  meet  State  standards  as 
specified  in  an  approved  waiver. 
Payment  for  room  and  board  costs  as 
part  of  the  costs  of  respite  care  services 
can  be  authorized  only  for  care  provided 
in  these  facilities. 

Section  1915(c)(2)(D)  of  the  Act 
requires  that  a  State  maintain  the  overall 
cost-neutrality  of  its  waiver  program. 
Significant  increases  in  respite  care, 
particularly  institutional  respite  care 
because  it  is  generally  costly,  could 
jeopardize  the  cost-neutrality  of  a 
waiver  program.  A  State  that  wishes  to 
revise  its  limit  on  the  number  of  hours 
or  days  of  respite  care  in  a  previously 
approved  waiver  program  must  submit 
an  amendment  to  its  currently  operating 
waiver.  The  amendment  must  specify 
the  revised  limits  and  revise  the  cost- 
neutrality  formula  to  allow  for  the 
increased  costs  attributable  to  the 
revised  respite  care  limits. 

2.  Provisions  of  the  Final  Rule 

We  are  not  including  in  these  final 
regulations  any  limits  on  the  duration  of 
respite  care.  However,  the  State  must 
continue  to  show  cost-neutrality  in  its 
waiver  program.  Because  of  the  changes 
in  the  law,  the  proposed  revision  to 
§  440.180(b)(7)  that  contained  limits  on 
respite  care  has  been  deleted.  We  will 
consider  timely  comments  on  this 
deletion. 

D.  Permitting  Hospital  Level  of  Care  for 
Certain  Ventilator-Dependent 
Recipients 

1.  Background 

Section  9502(b)  of  COBRA  amended 
sections  1915(c)(1)  and  (c)(2)(C)  of  the 
Act.  These  amendments  allowed  States 
to  provide  home  and  community-based 
services  to  individuals  who  are 
ventilator-dependent  and  who,  but  for 
the  provision  of  home  and  community- 
based  services,  would  continue  to 
receive  inpatient  hospital,  NF,  or  ICF/ 
MR  services  under  a  State's  Medicaid 
plan.  (The  original  statute  specified  SNF 
or  ICF.  OBRA  '87  struck  out  "SNF"  or 
"ICF"  and  substituted  "NF"  or  "ICF/ 
MR".)  Thus,  sections  1915(c)(1)  and 
(c)(2)  of  the  Act  authorized  waiver 
payments  for  individuals  who  require 
an  inpatient  hospital  level  of  care,  if 
they  enter  the  waiver  program  directly 
from  a  hospital  and  are  ventilator- 
dependent.  Prior  to  this  legislation,  only 
persons  requiring  NF  or  ICF/MR  levels 
of  care  could  be  covered  under  a  home 
and  community-based  waiver  program. 

Section  9411(a)(1)  of  OBRA  '86 
subsequently  amended  section 
1915(c)(1)  of  the  Act  to  remove  the 
amendments  made  by  section  9502(b)  of 


COBRA  and  added  a  broader  authority 
to  permit  States  to  extend  home  and 
commimity-based  services  to 
individuals  who,  but  for  the  provision 
of  these  services,  would  require  the 
inpatient  hospital  level  of  care.  Section 
9411(a)(2)  of  COBRA  amended  section 
1915(c)(2)(B)  of  the  Act  to  also  require 
the  State  to  provide  for  an  evaluation  of 
the  individual's  need  for  inpatient 
hospital  services  prior  to  permitting  the 
use  of  home  and  community-based 
services  as  an  alternative  to  inpatient 
hospital  services. 

In  the  proposed  rule,  we  revised  or 
added  pro\isions  under 
§§441.301(a)(3l(i),(b)(l)(ii).and 
(b)(l){iii}(A),  §§  441.302(c)(1).  ((  )(2)(i). 
(e),  and  (f).  and  §§  441.303(f)(1).  (3).  and 
(5),  to  incorporate  the  provisions  of 
section  1915(c)(2).  These  provisions 
e.xtended  home  and  community-based 
services  coverage  to  individuals  who 
would  otherwise  need  inpatient  hospital 
care  and  required  States  to  provide  for 
an  evaluation  of  the  need  for  inpatient 
hospital  services.  In  addition,  we 
included  a  proposed  expansion  of 
§  441.303(c)(2)  to  require  States  that  us< 
a  level  of  care  evaluation  form  other 
than  that  used  for  nursing  home 
placements  to  assure  us  that  the 
outcome  of  that  evaluation  form  is 
reliable,  valid,  and  fully  comparable  tc 
the  form  used  for  nursing  home   . 
placement. 

2.  Provisions  of  the  Final  Rule 

We  did  not  receive  any  comments  on 
these  provisions.  We  have,  however, 
made  the  following  clarifying  changes 
in  the  final  rule: 

•  We  substituted  "NF"  or  "1CF/N!R  ' 
for  "SNF"  or  "ICF"  to  conform  the 
regulations  to  OBRi\  '87. 

•  We  have  revised  §  441.303(c)(2)  by 
substituting  "hospital,  nursing  facifity. 
or  ICF/MR"  for  "nursing  home."  Level 
of  care  evaluation  forms  from  any  of 
these  facilities  will  not  need  State 
assurances  for  reliability  and  validity. 


E.  Bundling  of  Services 
1.  Background 

We  proposed  to  revise  §  441.301(b)(4) 
to  require  States  to  describe  the  services 
to  be  furnished  under  home  and 
community-based  services  waivers 
imder  section  1915(c)  so  that  each 
service  is  separately  defined.  Multiple 
services  that  are  generally  considered  to 
be  separate  services  cannot  be 
consolidated  under  a  single  definition. 
Commonly  accepted  terms  must  be  used 
to  describe  the  service  and  definitions 
may  not  be  open-ended  in  scope. 

We  received  the  following  comments 
on  the  proposed  rule: 
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Comment:  Two  conunenters 
recommended  that  3tates  be  allowed  to 
combine  (bimdk)  c^tain  services  under 
a  sin^  definition  u  ider  home  and 
community  based  se  rvices  waivers 
under  section  191 5(f)  for  ease  of 
reporting. 

Response:  We  belfcve  that  ser\'ices 
enumerated  in  the  si  Jtute  (section 
1915(c)(4HB)),  such  IS  personal  care  or 
aduh  day  health  sen  ices,  must  stand 
alone  and  not  be  inc 
service.  In  addition, 
services  would  not  efese  the  waiver 


uded  in  a  bundled 
)undling  of  these 


process  because  the 


;ost  of  each 


component  of  the  co  nbined  service 
would  need  to  be  ca  nputed  separately 
to  show  how  the  sin;  ,le  service  cost  wa,s 
derived.  The  bundlL  ,g  of  several  waiver 


service  definition 
ly  restrict  an 
of  choice  of 


services  into  a  single 

may  also  unnecessai 

individual's  freedod 

providers  (section  1«  02(a)(23)  of  the 

Act)  by  limiting  the  xxl  of  qualified 

providers.  Bundling 

pool  of  providers  ^i  s  to  furnish  the 

bundled  service  bee;;  use  fev^ier 

providers  would  be « apable  of 

furnishing  the  broad  tr  array  of  servict^ 

that  result  when  »ari  ous  services  are 


combined  into  bund 


es.  Under  a 


bundling  arrangemei  t.  a  provider  must 
he  able  to  furnish  all  of  the  compoDent 


services  in  a  bundle 
provider  agreement 


o  qualify  for  a 
iVe  will  consider  a 


combined  service  de  inition  if  the  State 
establishes  that  the  h  imdling  of  services 
wiU  permit  more  effi  aent  delivery  of 
services  arid  ikjI  com  oromise  either  the 
availafaihty  of  servia  s  or  an 
individual's  free  cho  ce  of  p.njviders.  Ff 
HCFA  authorizes  the  bundling  of 
M^rvices,  however.  Si  afes  must  continue 
to  compute  separstel  f  the  costs  of  the 
component  ser\'ices  I  o  support  the  final 
r^sl  of  the  bundled  v  aiver  service  for 
the  cost-neirtrality  fo  mula.  . 

2  Provisions  o{.the  V  Lnal  Ruli; 


We  have  adopted  the 
gulations  as  final  r 


fKLify 


com  jrora 


n 
modifications: 

•  We  have  revi.sed 
*»441.301fb)(4)fos 
will  approve  combined 
definitions  (bundhn^  | 
will  permit  more  efficient 
services  and  rvot 
individual's  access  U 
providers. 

•  We  have  udded 
t«  441.303(fKlO]  to  require 
continue  to  compute 
costs  and  utilization 
services  that  con>poR< ' 
bundled  service. 


e  propostMi 
les  with  two 


proposal  1 

that  HCFA 


service 
if  the  definitions 

delivery-  of 

ise  an 
or  free  choice  of 


r>ew  paragraph 

States  to 
ieparately  the 
){ the  component 

a  HCFA-approved 


F.  Waiver  of  CtHnparobilrty  Retfuimment 
and  Certain  Income  and  Resource 
Eligibility  Requirements 

1 .  Waiver  of  Comparability  Requirement 

Section  9411(c)  of  OBRA  '86  amended 
section  1915(c)(3)  of  the  Act  to  limit  the 
Medicaid  State  plan  requirements  under 
section  1902(aKlO)  of  the  Act  that  may 
be  waived  ).mder  section  1915(c)  to 
"comparability"  of  covered  services 
under  section  1902(aMlO){B);  that  is, 
that  covered  services  be  equal  in 
amount.  duraticMi,  and  scope  for  certain 
Medicaid  recipientSs  Previously,  all  of 
section  1902(a)(10)  of  the  Act  could  be 
waived  by  the  Secretary  if  requested  by 
States.  By  indicating  that  oniy  secticm 
1  g02(a)(10)(B)  of  the  Act  may  be 
waived,  the  Congress  narrowed  the 
scope  of  this  particular  waiver  option. 
Specifically,  section  19O2(aKl0)(B)  of 
the  Act  requires  that  the  medical 
assistance  made  available  to  any  eligible 
categorically  needy  individual  may  not 
be  less  in  amount,  duration,  or  scope 
than  the  medical  assistance  toAtie 
available  to  any  other  categorically 
needy  individual,  and  may  not  be  less 
in  amount,  duration,  or  stxtpe  than  the 
medical  assistance  made  avai)ab]e  to 
medically  needy  individuals. 
Consequently,  a  waiver  of  comparabiHfy 
affords  the  State  an  opportunity  to  target 
waivers  to  certain  specific  groups 
without  providing  those  services  to 
other  groups.  The  amendment  made  by 
section  9411(c)  is  effective  for  waivers 
and  renewals  of  waivers  approved  on  or 
after  October  21,  1986. 

Regulations  implementing  section 
1 902(a)(10)(B)  are  located  at  §  440.240. 

In  the  proposed  rule,  we  revised 
«» 441.301(a)(2)  to  provide  that,  when 
applicable,  a  request  for  waiver  of 
Medicaid  requirements  could  iiK.lude  a 
waiver  of  sections  1902{a)(l)  and 
(a)(10)(B)  of  the  Act  which  concern 
".statewide"  application  of  Medicaid 
and  "comparability  of  services."  Prior  to 
enactment  of  section  9411. of  OBRA  "86. 
a  State  could  request  and  receive 
waivers  of  section  1902(a)(1)  and 
1902(a)(10)  of  the  Act.  A  waiver  of 
1902(3)(10)  included  waiver  of 
comparability  as  well  as  all  other 
subsections  in  that  secSioa  of  the  statute. 
Section  9411(c)  of  OBRA  "86  hmited  the 
waiver  authority  to  sertion 
J902(a)(10](B)  or  "comparabihty  of 
services".  Because  of  this  limitation,  a 
State  could  no  longer  apply  rules  far 
deeming  of  income  ajnl  resources  for 
institutionabzed  roedieally  needy 
recipients  to  detemine  Medicaid 
eligibility  of  the  waiver  population 


2.  Medicaid  Eligibility  Roles 

Section  4118(a)(1)  of  OBRA  '87 
amended  section  1915(c)(3)  of  the  Act  to 
allow  States  to  waive  section 
1902(a)(10)(C)(i)im>  which  cfHUains 
rules  for  determining  incixne  ^id 
resource  eligibility  for  the  .medically 
needy.  This  option  allows  States  to  use 
income  and  resource  Boethods  and 
standards,  crther  than  those  that  would 
ordinarily  be  used  for  medically  needy 
individuals  living  in  the  community, 
{wovided  that  such  rules  do  not  conflict 
with  other  provisions  of  the  Medicaid 
statute  which  States  may  not  waive. 
That  is,  the  option  permits  waiver  of 
rules,  such  as  deeming  of  income  and 
resources,  that  are  appbed  differently  in 
the  community  than  in  an  institution 
and  are  barriers  to  participation  in  a 
waiver  program. 

When  this  provistoo  was  enacted, 
deeming  was  the  primary  barrier.  Over 
time,  this  has  changed.  There  are  now 
other  eligibility  policies  applied  in  an 
institutional  setting  that  a  State  may 
wish  to  use  instead  of  poKcies  that 
would  normally  be  used  in  the 
community.  For  example,  under  its 
waiver,  a  State  may  wish  to  apply  to  « 
home  and  community-based  waiver 
recipient  living  with  a  spouse,  the 
spousal  impoverishment  protection     ' 
rules  of  section  1924  of  the  Act  which 
would  have  applied  to  this  recipjerrt 
had  the  recipient  been  living  in  a 
medical  institution.  As  a  second 
example,  for  its  home  and  communrty- 
based  recipients,  a  Stale  might  use  more 
liberal  incwne  or  resource  methods  that 
the  State  has  approved  ui»der  section 
1902(r)(2)oftheAclfor 
institutionalized  individuals  who  an* 
eligible  under  a  special  income  level 
under  §435.231. 

If  a  State  elects  to  use  more  Kben^l 
income  rules  under  this  vt^iver 
authority,  it  is  still  subject  to  the  FFP 
limits  on  Medicaid  expenditnres  for  thf 
medically  needy  under  section  >9f>3f0 
of  the  Act,  as  interpreted  untinT 
§435.1007.  These  limits  may  not  be 
waived.  The  FFP  limit  for  the  medically 
needy  is  133  and  1/3  percent  of  the 
highest  State's  Aid  fo  Families  tvith 
Dependent  Children  f  AFDC)  money 
payment  for  a  family  of  the  same  sizt- 
which  has  no  income  or  resources. 
Because  the  legislative  history  explicitly 
states  that  the  Congress  intended  that 
this  waiver  option  permit  States  to  use 
institutional  deeming  rules,  we  are 
interpreting  the  FFP  limits  at  §  435.1007 
to  mean  that  the  income  used  for 
purposes  of  determining  if  the  FFP 
limits  are  met  is  income  that  would  be 
used  in  the  institutional  setting.  That  is, 
only  the  waiver  recipient's  irKTime 
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would  be  used  in  calculating  the  FTP 
limits  since  spousal  and  parental 
income  is  not  deemed  to  be  available  in 
an  institution.  This  interpretation  wrill 
be  reflected  in  a  revision  to  §  435.1007 
la  a  separate  rule. 

Prior  to  this  amendment  to  section 
1915(c)(3)  and  the  amendment  under 
section  9411(c)  of  OBRA  '86  limiting 
waivers  under  section  1902(a)(10)  to 
"comparability"  of  covered  services 
under  section  1902(a)(10)(B),  States  had 
been  permitted  to  waive  eligibility 
requirements  for  the  categorically 
needy,  but  not  the  medically  needy. 
Generally,  States  used  the  waiver 
authority  to  use  institutional  income 
and  resource  deeming  rules.  The  result 
of  these  two  amendments  to  section 
1915(c)  is  that  this  waiver  authority  no 
longer  extends  to  the  categorically 
needy,  but  extends  only  to  the 
medically  needy.  However,  a  State  may 
continue  to  use  the  institutional 
eligibility  rules  for  categorically  needy 
waiver  recipients,  if  the  individuals  are 
members  of  an  eligibility  group  that  the 
State  may  elect  to  cover  under  section 
1902(a)(10)(A)(ii)(VI)  of  the  Act  and 
§435.217. 

.1.  Post-Eligibility  Treatment  of  Income 

In  the  proposed  rule,  we  revised  tho 
post-eligibihty  rules  at  §  435.726(c)(1) 
and  §  435.735(c)(1)  to  include  the 
provisions  of  section  9502(e)  of  COBRA 
and  section  9435(a)  of  OBRA  '86  Post- 
eligibility  calculations  for  individuals 
who  are  found  eligible  under  §  435.21 7 
determine  how  much  of  eligible  waiver 
recipients'  income  is  applied  to  the  cost 
of  home  and  commimity-based  waiver 
services.  One  of  the  deductions  from 
waiver  recipients'  income  included  in 
these  calculations  is  a  deduction  for  the 
maintenance  needs  of  the  waiver 
recipient. 

Section  9502(e)  of  COBRA  amended 
section  1915(c)  of  the  Act  to  reflect  a 
change  in  the  amount  States  may  proleti 
for  the  maintenance  needs  of  waiver 
recipients  in  the  post-ehgibility 
calculations.  The  amendment  in  COBRA 
specifically  allows  States  to  use  a  higher 
maintenance  needs  standard  for  home 
and  community-based*recipients  than 
permitted  under  §§  435.726  and 
435.735(c)(1)  for  waivers  approvetl  or 
renewed  on  or  after  April  7, 1 98b.  The 
amendment  in  OBRA  '86  further 
amended  section  1915(c)  to  also  permit 
use  of  the  higher  maintenance  need 
standards  for  waivers  approved  or 
^ene^veu  before  April  7, 1906.  In  the 
proposed  rule,  we  provided  that  the 
maintenance  amount  be  based  on  a 
reasonable  assessment  of  need  and  that 
States  set  an  upper  limit  which  cannot 
he  exceeded  for  any  one  individual. 


Should  a  State  choose  to  use 
maintenance  need  standards  that  vary 
by  individual,  it  must  assure  that  all 
individuals  in  like  circumstances  are 
treated  comparably. 

The  proposed  rule  did  not  address 
how  the  rxiles  used  to  determine  income 
in  the  post-eligibihty  income  and 
resource  process  for  an  institutionalized 
individual  who  has  a  spouse  who  lives 
in  the  community  would  affect  home 
and  community-based  waiver  recipients 
whose  eligibility  is  based  on  section 
1924  of  the  Act.  We  are  addressing  this 
issue  in  a  separate  rule  that  will  propose 
further  revisions  to  the  post -eligibility 
regulations.  These  revisions  will 
address  application  of  the  section  1924 
rules  and  other  matters.  They  will 
include  our  interpretation  of 
"institutionalized  spouse"  at  section 
1924(h)(1)  as  allowing,  on  a  waiver-by- 
waivcr  basis,  use  of  the  post -eligibility 
rules  at  section  1924(d)  to  determine 
Medicaid  benefits  payable  for 
individuals  who  are  eligible  for  home 
and  commimity-based  waiver  services 
under  §435.217.  That  is,  an  individual 
would  be  subject  to  the  section  1924 
post-eligibility  rules  if  (1)  the 
individual's  State  elected  tho  section 
1924(h)(1)  post-ehgibiUty  option,  (2)  the 
individual  meets  the  criteria  of 
§  435.217,  and  (3)  the  individual  has  a 
spouse  who  is  neither  institutionalized 
in  a  medical  institution  or  nursing 
facility  nor  receiving  home  and 
community-ba.scd  waiver  services. 

We  caution  States  to  carefully 
evaluate  how  section  1924(d)  post- 
oligibility  rules  will  affect  the  waiver 
population.  Generally,  the  election  of 
the  section  1924(d)  post-eligibility  rules 
would  not  adversely  affect  the  waiver 
riecipient.  However,  there  is  .-Jt  least  one 
exception  with  respect  to  individuals 
who  are  not  living  with  their 
community  spouses.  If  the  section 
1924(d)  post-eligibility  rules  are  used 
for  such  individuals,  the  waiver 
recipient  is  not  likely  to  have  enough 
protected  income  to  pay  for  his  or  her 
maintenance  needs.  This  situation  can 
occur  because  only  the  personal  needs 
ailowaiice  for  institutionalized 
individuals  is  protected  in  the  s«;tion 
1924  post-eligibility  calculation.  Income 
above  the  personal  needs  allowance 
would  go  either  to  the  conmmnity 
spouse  in  the  form  of  a  monthly  income 
allowance,  or  for  medical  and  n^medial 
care  expenses  (including  waiver 
services).  Thus,  the  waiver  recipient  is 
not  likely  to  have  income  to  pay  for  his 
or  her  food,  clothing,  and  shelter  in  the 
community. 


4.  Provisions  of  the  Final  Rule 

We  are  adopting  the  proposed 
§  441.301(a)(2)  to  allow  a  State  to 
request  a  waiver  of  section  1902(a)(1)  or 
section  1902(a)(10)(B)  as  final.  We  are 
also  adding  a  provision  to  that  section 
lo  allow  for  waiver  of  the  requirements 
of  secUon  1902(a)(10)(C)(i)(III)  of  the  Ad 
concerning  income  and  resource  rules 
applicable  to  institutionalized 
individuals  with  spouses  hving  in  the 
community,  as  added  by  section 
4113(a)(1)  of  OBRA -87. 

We  are  adopting  the  proposed 
revisions  to  §  435.726(c)(1)  and 
§  435.735(c)(1)  as  final,  without  further 
modification. 

G.  Expenditure  for  Waiver  Services 

1.  Prohibition  on  Imposition  of  Certain 
Regulatory  Limits  on  Expenditures 

a  Background.  Section  9502(c)  of 
COBRA  amended  section  1915((;)(2)(1)) 
of  the  Act  and  added  a  new  section 
1915(c)(6).  SecUon  9502(c)(1)  of  COBRA 
clarified  section  1915(c)(2)(D)  to  specify 
that,  under  a  home  and  community- 
based  services  waiver,  a  State's 
estimated  average  per  capita 
expenditure  for  individuals  under  tlie 
waiver  must  not  exceed  the  estimated 
average  per  capita  expenditure  for 
services  without  the  waiver.  We  refer  to 
this  as  "a  cost-neutraUty  test  for  .section 
1915(c)  waivers.'  (We  have  always 
interpreted  section  1915(c)(2)(D)  of  the 
Act  in  this  manner  and  previously 
implemented  the  applicable  standards 
accordingly.)  The  cost  estimate  formula 
is  located  in  regulations  at 
§441.303(0(1). 

Section  1915(c)(6)  of  the  Ad,  as 
enacted  by  section  9502(c)(2)  of  COBRA, 
■  directs  the  Secretary  to  abolish  the 
regulatory  limitation  concerning  homo 
and  community-based  services  waiver 
expenditures.  This  expenditure 
limitation  appears  in  existing 
regulations  at  §§  441.302(e)(2)  and 
441.310(a)(2)  and  requires  a  State  to 
provide  satisfactory  assurance  that 
actual  total  expendituras  for  home  .nid 
communify-ba.sed  services  and  the 
Stale's  claim  for  FFP  for  the  services  . 
will  not  exceed  the  State's  approved 
estimates  for  waiver  services.  Undor  lhi> 
existmg  regulations,  exp»mditures  that 
exceed  the  State's  approved  estimates 
would  not  have  been  eligible  for  FFP. 

In  the  proposed  rule,  we  revisod 
§  441.302  (e)  .^nd  (Q  that  deal  with  a 
State's  assurances  on  the  cost-neutraliiy 
of  its  waiver  progra.m.s.  Section 
441.302(e)  deals  with  a  Slate's  estmidies 
as  contained  in  its  waiver  proposals  and 
§441.302(1)  deals  with  a  State's  .irtual 
expenditures  as  reported  on  the  Stale's 
annual  expenditure  reports  as  required 
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limit  home  and  community-based 
services  waivers  to  those  recipients  for 
whom  the  State  has  a  reasonable 
expectation  that  the  cost  of  medical 
assistance  under  the  waiver  for  those 
individuals  will  not  exceed  the  cost  of 
medical  assistance  for  those  same 
recipients  absent  the  waiver.  Thus,  this 
section  of  the  Act  permits  States  to 
include  (1)  only  recipients  whose  costs 
under  a  waiver  are  reasonably  expected 
to  be  less  than  or  the  same  as  the 
appropriate  institutional  costs  under 
medical  assistance  and  (2)  individual 
recipients  whose  waiver  costs  are 
reasonably  expected  to  exceed 
institutional  costs  under  medical 
assistance  (if  the  waiver  did  not  apply), 
as  long  as  the  estimated  average  per 
capita  cost  with  the  waiver  does  not 
exceed  the  estimated  average  per  capita 
cost  absent  the  waiver. 

Comment:  Two  commenters  asserted 
that  a  State  should  not  be  required  to 
submit  an  amendment  to  its  waiver 
proposal  if  the  State  exceeds  its 
approved  .cost  and  utilization  estimates. 

fiesponse;  Section  1915(c)(2)(D)  of  the 
Act  requires  that  we  assess  the 
reasonableness  of  a  State's  estimates  of 
the  cost-neutrality  of  its  program.  The 
amendment  must  be  submitted  prior  to 
the  expiration  of  the  waiver  year  in 
question  and  must  include  cost  and 
utilization  changes  for  the  current 
waiver  year  and  all  waiver  years  that 
follow  through  the  term  of  the  approved 
waiver  request.  If  a  State  anticipates 
substantive  changes  in  its  cost  and 
utilization  estimates,  we  believe  that  the 
State  should  be  required  to  submit 
amendments  to  explain  the  basis  and 
extent  of  the  changes.  The  State's 
recomputed  cost-effectiveness  formula, 
based  on  the  revised  cost  and 
utilization,  must  substantiate  continued 
cost-neutrality. 

Comment:  One  corrimenter  requested 
that  we  simplify  the  waiver  application 
process  which  includes  estimations  of 
expenditures  based  on  an  equation 
specified  in  the  regulations. 

Response:  We  agree  with  the 
commenter's  request.  We  are  making  a 
significant  change  in  the  formula  values 
proposed  at  §  441.303(f)(1)  to  simplify 
the  waiver  cost-neutrality  formula  and 
thus  reduce  the  overall  complexity  of 
the  waiver  application  procedure.  We 
are  reducing  the  formula  by  retaining 
only  those  formula  values  which  are 
critical  in  assessing  the  cost-neutrality 
of  the  program:  D,  W,  G,  and  G'. 

Section  1915(c)(2)(D)  requires  that 
States  make  assurances,  satisfactory  to 
the  Secretary,  that  waiver  programs  will 
be  cost-neutral  to  the  Medicaid  program. 
Cost-neutrality  is  defined  in  terms 
which  require  that  the  average  per 


capita  annual  Medicaid  expenditure 
with  the  waiver  in  place  not  exceed  the 
average  per  capita  annual  Medicaid 
expenditure  without  the  waiver.  The 
waiver  formula  is  intended  to  provide  a 
uniform  method  of  providing  data  to  the 
Secretary,  sufficient  to  allow  a 
determination  of  whether  the  State's 
estimate  of  per  capita  cost -neutrality  is 
reasonable.  We  believe  that,  based  on 
many  years  of  program  experience,  the 
formula  can  be  simplified  to  its  key 
elements.  Specifically,  we  would  retain 
the  two  factors  which  represent  average 
per-capita  costs  for  waiver  and  other 
Medicaid  services  under  the  waiver  (D 
and  D).  These  would  be  compared  to 
the  average  per  capita  cost  for 
alternative  institutional  care  and  other 
related  Medicaid  expenditures  without 
the  waiver  (G  and  G').  To  ensure  these 
factors  are  inclusive  of  all  relevant 
Medicaid  expenditures,  we  have 
redefined  D'  and  G'  to  include  all  other 
medical  assistance  expenditures  and 
expanded  services  not  under  a  State 
p4an  for  early  and  periodic  screening, 
diagnostic  and  treatment  (EPSDT) 
services  recipients.  The  meanings  of  D 
and  G  remain  unchanged,  but  the 
definitions  have  been  revised  for  clarity. 
We  are  also  deleting  the  requirement  at 
proposed  §441. 303(f)(3)  that  States 
must  submit  data  on  the  estimated 
number  of  beneficiaries  and 
expenditures  for  those  who  would 
receive  hospital,  NF,  or  ICF/MR 
services.  With  our  simplification  and 
redefinition  of  formula  values,  there  is 
no  longer  a  need  for  these  data.  We  are 
renumbering  the  remaining  paragraphs 
in  section  (f)  accordingly. 

The  following  are  our  new 
definitions:   . 

D  =  the  estimated  annual  average  per  capita 
Medicaid  cost  for  home  and  community- 
based  services  for  individuals  in  the 
waiver  program. 

D'  =  the  estimated  annual  average  per  capita 
Medicaid  cost  for  all  other  services 
provided  to  individuals  in  the  waiver 
program. 

G  =  the  estimated  annual  average  per  capita 
Medicaid  cost  for  hospital,  NF,  or  ICF/ 
MR  care  that  would  be  incurred  for 
individuals  served  in  the  waiver,  were 
the  waiver  not  granted. 

C  =  the  estimated  annual  average  per  capita 
Medicaid  costs  for  all  services  other  than 
.   those  included  in  factor  G  for 
individuals  served  in  the  waiver,  were 
'the  waiver  not  granted. 

Even  though  we  have  eliminated  the 
"C"  value  (number  of  unduplicated 
waiver  individuals  a  State  intends  to 
serve  for  each  year  of  the  waiver)  from  -^  • 
the  equation,  we  will  continue  to  ' 
require  each  State  to  report  this 
information  to  us  as  part  of  a  waiver 
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request.  This  number  may  be  revised 
when  a  State  determines  that  it  needs  to 
increase  or  decrease  the  number  of 
individuals  it  estimates  it  would  serve 
under  the  waiver.  We  will  include  this 
number  in  our  approval  notices. 

b.  Provisions  of  the  find  rule.  We  are 
revising  §  441.303(f)  to  include  the 
changes  noted  above.  We  are 
simplifying  the  formula  at 
§441.303{t")(l).  We  are  providing  in 
§  441.303(f)(2)  that,  for  purposes  of  the 
formula,  the  prime  factors  include  the 
average  per  capita"  cost  for  all  services 
provided  under  the  State  plan  that  are 
not  accounted  for  in  other  formula 
values  and  include  expanded  EP.SDT 
ser\'ices. 

To  further  simplifj'  the  waiver 
application  process,  we  are  also  revising 
§  441.304  by  deleting  paragraph  fa)(2), 
renunibering  paragraphs  (a)(1)(j)  and 
(a)(l)(ii)  as  paragraphs  (a)(1)  and  fa)(2). 
and  revising  paragraph  (b).  Sect: an 
441.304(b)  will  now  read:  HCFA  will 
determine  whether  a  request  for 
extension  of  an  existing  waiver  is 
actually  an  extension  request  or  3 
request  for  a  new  waiver.  If  a  State 
submits  an  extension  reque.st  that  wuitid 
add  a  new  group  to  the  existing  gixjup 
of  recipients  covered  under  the  waivpr 
(as  defined  under  §  441.301(b)(6)). 
HCFA  will  consider  it  to  be  two 
requests:  one  as  an  extension  request  for 
the  existing  group,  and  the  other  as  a 
new  waiver  request  for  the  new  g.-^up. 
Waivers  may  be  extended  for  addition.-)! 
5-year  periods. 

2.  Computation  of  Estimated 
Expenditures  Under  Waivers  for 
Individuals  With  a  Particular  Illness  or 
Condition 

a.  Background.  Section  9502(«1)  of 
COBRA  added  a  new  section  1915(c)(7) 
of  the  Act  that  authorized  States  that 
have  estabhshed  or  wish  to  establish 
sepaiate  waivers  for  institutionalized, 
physically  disabled  individuals  So 
c-stimate  the  average  per  capita 
expenditure  for  such  individuals 
separalhJy  from  the  expenditures  for  all 
other  individuals  in  NFs  and  ICFs/MR 
Section  9411(a)(3)  of  03RA  'So 
subsequently  changed  section  1915(c)(7) 
to  allow  such  separate  demonstrations 
of  cost-neutrality  to  be  applied  in  any 
waiver  targeted  to  inpatients  with 
particular  illnesses  or  conditions,  hi 
both  cases,  the  specific  group  of  eligibl*^ 
individuals  must  have  been  inpatieiils 
in  hospitals.  NFs.  or  ICFs/MR  prior  to 
being  deinstilutioaalized  into  the 
waiver  program.  Prior  to  the  enactment 
of  COBRA,  States  were  not  authorized  f"o 
compute  expenditures  differently  for  a 
specific  group  of  individuals  by 
(  omparing  costs  to  those  in  that  group    - 


only,  rather  than  total  inpatient 
populations. 

Section  9411(a)(3)  of  OBRA  "86 
amended  section  1915(c)(7)  of  the  Act  to 
allow  States  the  option  of  using  an 
ahemative  method  for  estimating  costs 
under  section  1915(c)(2)(D)  of  the  Act. 
This  alternative  method  applies  to 
waivers  for  individuals  with  a  ftarticuiar 
illness  or  condition,  who  are  inpatients 
in  hospitals,  NFs,  or  ICFs/MR.  The  State 
may  determine  the  average  per  capita 
expenditure  that  would  have  been  made 
in  a  fiscal  year  for  those  individuals 
under  the  State  plan  separately  from  the 
expenditures  for  other  individuals  who 
ure  inpatients  of  those  respective 
facilities.  Alternatively,  States  may 
continue  to  use  the  usual  method  of 
estimating  average  per  capita 
expenditures;  that  is,  include  the 
utihzation  and  cost  of  all  Medicaid 
recipients  otherwise  using  a  hospital. 
NF,  or  ICF/MR. 

In  the  Conference  Committee  report 
for  OBRA  '86  (H.  Rept.  No.  1012,  99fh 
Cong.,  2d  Sess.  400  (1986)).  th<? 
Congress  indicated  its  intention  by 
stating  that  "illness  or  di.3gnosis" 
meant,  for  example,  acquired  immuiie 
deficiency  syndrome  (AIDS),  or  AiD.S- 
related  condition  (ARC)  and  that 
"condifjon"  meant,  for  example, 
chronic  mental  illness  or  ventilator 
dependency.  Thus,  for  waivers  directed 
to  any  specified  group.  .States  may  make 
expenditure  estimates  specific  to  that 
group  of  patients  who  ere  inpatients  oi 
hospitals.  NFs.  or  ICFs,'MR. 
distinguished  by  illness  or  condition. 
As  with  all  home  end  coinmani'iy- 
bnsed  waivers,  States  must  furnish 
reasonable  and  verifiable  cost  estimates 
for  waivers  dealing  with  individuals 
with  a  specific  illness  or  condition. 

The  provisions  of  section  1915(r)(7)  ul 
the  Act,  as  amended  by  OBRA  '86, 
apply  to  applications  for  waivers  (or 
renewals)  approved  on  or  after  Octobei 
21, 1986. 

Section  8437(a)  of  TMRA  made  a 
further  amendment  to  section 
1915(c)(7)(A)  of  the  Act  tc  f  .:end  the 
principle  of  specific  illness  or  condition 
cost  estimates  to  individuals  ''who 
would  require  the  level  of  care  provjtled 
in  hospitals.  NFs  or  ICFs/MR."  As 
amended  by  ITifRA.  section 
1915(c)(7)(A)  specifies  that,  for  a  home 
ajid  community-based  services  v.'aiver 
that  applies  to  individuals  with  a 
particular  illness  or  condition,  who  are 
inpatients  in,  or  who  would  require  the 
level  of  care  provided  in.  hospitals,  NFs, 
or  ICFs/KtR,  the  Secretary  must  allow 
the  State  to  determine  the  average  per 
capita  expenditure  that  would  have 
been  made  in  a  fiscal  year  for  those 
individuals  under  the  .State  plan 


separately  from  the  expenditures  for 
other  individuals  who  are  inpatients  in, 
or  who  would  require  the  level  of  care 
provided  in,  those  respective  facilitips. 
This  provision  applies  to  eligible 
individuals  whether  or  not  those 
individuals  are  institutionalized  prior  to 
entering  the  waiver. 

Section  8437(b)  of  TMRA  made  the 
amendments  to  section  1915(c)(7)(A) 
effective  for  waiver  applications 
submitted  before,  on.  or  after  November 
10,  1988,  the  date  TKiRA  was  enacletl 

In  the  proposed  rule,  we  revised 
§441.303(0(3)  to  provide  that,  for 
w.iivers  that  apply  only  to  individuals 
with  a  particular  illness  or  condition 
(formerly  n^erred  to  as  physically 
disabled  in  s.w:tion  9502(d)  of  CXJRRA) 
who  are  inpatients  in  hospjtair,.  NFs,  or 
ICFs>/MR,  the  State  may  determine  the 
average  per  capita  expenditures  that 
would  have  been  made  in  eac:h  waiver 
year  for  those  individuals  und-^r  the 
State  plan  .separately  from  the 
expenditures  for  other  inpatiejits  of  the 
respective  certified  facjlilics. 

VVe  did  not  receive  public  cumm*  nl;, 
on  this  specific  provision. 

b.  Pnnisions  of  the  finui  ruin.  Wo  an: 
adopting  this  proposed  provision  ;is 
final  with  the  chaiigo  descrit)ed  b»,'low 
We  will  consider  timely  comment* 
submitted  on  this  change. 

We  have  revised  proposed 
!i441.303{f}(4)  (and  rfinumbe.'ed  il  a-. 
§441.303(0(3)  to  accommodate  ollioi 
revisions)  to  include  reference  to 
individuals  who  would  require  the  h'\t  \ 
of  care  provided  in  hospitals,  NFs,  or 
ICFs/\IR.  In  addition,  we  have  revised 
this  section  to  allow  on  agency  to  (1) 
exclude  expenditures  for  other 
individuals  in  the  affected  hospitals, 
NFs.  or  lCFs.'MR  when  estimating 
averi:ge  per  capita  expenditures  for  a 
waiver  for  individuals  with  a  panicuhi; 
illness  or  condition  who  would 
otherwise  require  hospital,  NF,  or  K.lJ 
MR  level  of  care,  es  provided  for  in 
section  8437(aj  of  TtvlRA;  and  (2) 
support  the  accompanying  data  wilh 
documentation  to  verify  that  the  iT)st- 
elTectiveness  estimates  for  these  illiitLss 
or  condition  specific  waivers  are 
reasonable  as  required  under  set  tion 
1915(c)(2)(D)  of  the  Act. 

3.  Computation  of  Estimated 
Expenditures  Under  Waiver  for 
InstirutJonfclizcd  DcvelopmenLiMy 
DisabltKi  individuals 

-    a.  Background.  .Section  4 1 1 8(l<.) .  .1 
OBR.A  '87  added  a  new  paragraph  (B)  to 
section  1915(r)(7)  of  the  Act  cor^cemi.ng 
computation  of  the  average  per  capita 
expenditure  estimates  made  by  a  Stati-" 
under  section  1915(c)(2)fB)  of  the  .Art 
for  a  waiver  that  applies  only  to 
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individuals  with  de  .relopmental 


disabilities  who  are 


inpatients  in  a 


nursing  facility.  (Th  3  original  wording 
of  the  statute  specif]  ed  SNFs  and  ICFs.) 
The  new  provision  states  that,  if  the 


on  the  basis  of  an 
btion  1915(c)(2)(B) 
riduals  need  the 

in  an  ICF/MR.  the 
I  the  average  per 
lat  would  have 
year  for  those 
ie  State  plan  based 


State  has  determine 

evaluation  under ! 

of  the  Act,  that  indii 

level  of  care  provida 

State  may  determin^ 

capita  expenditures  f 

been  made  in  a  fis 

individuals  imder  i 

on  the  average  per  cfepita  expenditures 

under  the  State  plan  for  services  to 

individuals  who  are  inpatients  of  ICFs/ 

MR  (rather  than  NFi ). 

We  have  determir  ed  that  the 
evaluation  required  under  section 
1915(c)(2)(B)  of  the  \ct  should  be 
completed  as  part  o  the  preadmission 
screening  annual  re;  ident  review 
(PASARR)  required  under  section 
1919(e)(7)(B)  of  the  \ct  entitled  "State 
Requirements  for  Aj  inual  Resident 
Review."  Section  l?19(e)(7)(B)(ii) 
requires  that,  as  of  /  pril  1,  1990,  in  the 
case  of  each  residen  of  a  nursing 
facility  who  is  ment  illy  retarded,  the 
State  mental  retarda  lion  or 
developmental  diss  lility  authority  must 
review  and  determii  le — 

(1)  Whether  or  no  the  resident, 
because  of  the  residi  snt's  physical  and 
mental  condition,  requires  the  level  of 
services  of  an  intern  lediate  care  facility 
described  under  sec  ion  1905(d)  (ICF/ 
MR);  and 

(2)  Whether  or  no  the  resident 
requires  specialized  services  for  mental 
retardation. 

We  assume  that  tl  e  evaluation  of 
need  noted  above  w  )uld  be 
accomplished  durin » the  annual 
resident  review.  (Th  J  requirement  that 
the  States  use  the  F;  iSARR  process  in 
conducting  these  ev  iluations  was 
established  by  HCFy  i  and  is  not 
contained  in  section  1915(c)(2)(B)  of  the 
Act.) 

Section  411(k)(10  (H)  of  MCCA 
amended  section  19  15(c)(7)(B)  of  the 
Act  to  clarify  that,  ii  making  estimates 
as  to  cost-neutrality  in  a  waiver  that 
applies  exclusively  o  developmentally 
disabled  individual!  under  section 
1915(c)(7)(B)  of  the  ^ct,  who  have  been 
identified  as  inappr  ipriately  placed  in 
NFs,  yet  requiring  tl  e  level  of  services 
provided  by  an  ICF/  vlR,  the  State  may 
estimate  utilization  vithout  regard  to 
the  availability  of  IC  F/MR  beds  for  such 
inpatients.  Therefor ;,  section 
1915(c)(7)(B)  exempts  States  from  the 
requirement  to  demi  mstrate  ICF/MR  bed 
capacity  for  recipier  ts  served  by 
waivers  proposed  ui  ider  section 
1915(c)(7)(B)  of  the  Vet. 


b.  Provisions  of  the  final  rule.  We 
have  added  a  new  §  441.303(f)(4)  to 
provide  that,  in  making  estimates  for  a 
separate  waiver  program  that  applies 
only  to  individuals  (1)  who  are 
developmentally  disabled,  (2)  who  are 
inpatients  of  a  NF,  and  (3)  who  have 
been  determined  by  the  State  through 
the  PASARR  process  (section 
1919(e)(7)(B)  of  the  Act)  to  require  the 
level  of  care  provided  in  an  ICF/MR,  the 
State  may  determine  the  average  per 
capita  expenditures  that  would  have 
been  made  in  a  fiscal  year  for  those 
individuals  based  on  the  average  per 
capita  expenditures  for  inpatients  in  an 
ICF/MR.  When  submitting  estimates  of 
institutional  costs  without  the  waiver, 
the  State  may  use  the  average  per  capita 
costs  of  ICF/MR  care  even  though  the 
deinstitutionalized  developmentally 
disabled  individuals  were  inpatients  of 
NFs.  We  will  consider  timely  comments 
submitted  on  this  addition. 

4.  Computation  of  Expenditure 
Estimates  for  Persons  With  Mental 
Retardation  or  a  Related  Condition  in  a 
Decertified  Facility    ^ 

a.  Background.  Section  4742(c)(1)  of 
OBRA  '90  added  a  new  section 
1915(c)(7)(C)  to  the  Act  relating  to 
waivers  for  individuals  with  mental 
retardation  or  a  related  condition  who 
are  residents  in  an  ICF/MR  that  has  had 
its  participation  under  the  State's 
Medicaid  plan  terminated.  This  added 
provision  allows  a  State,  when  making 
estimates  under  section  1915(c)(2)(D)  of 
the  Act.  to  determine  the  average  per 
capita  expenditures  under  a  waiver  that 
would  have  been  made  in  a  fiscal  year 
for  those  individuals  without  regard  to 
the  termination  and  as  if  Medicaid 
institutional  payment  continued. 
Termination  of  an  ICF/MR's 
participation  under  a  State  plan  does 
not  affect  estimates  made  under  section 
1915(c)(2)(D). 

Section  4742(c)(2)  provides  that  this 
provision  applies  as  if  included  in  the 
enactment  of  OBRA  '81,  but  only 
applies  to  facilities  terminated  on  or 
after  November  5, 1990.  the  enactment 
date  of  OBRA  "90. 

b.  Provisions  of  the  final  rule.  We  are 
adding  a  new  §  441.303(f)(7)  to  state  that 
in  making  estimates  for  waivers  that 
apply  to  persons  with  mental 
retardation  or  related  conditions.  States 
may  include  costs  and  utilization  of 
Medicaid  residents  in  ICFs/MR  that 
have  been  terminated  on  or  after 
November  5,  1990,  when  determining 
the  average  per  capita  expenditure  that 
would  have  been  made  in  a  waiver  year. 
We  will  consider  timely  comments 
submitted  on  this  addition. 


5.  Adjustments  in  Estimates  To  Include 
Preadmission  Screening  Requirements 

a.  Background.  Section  4742(e)  of 
OBRA  "90  provides  that,  under  section 
1915(c)  of  the  Act,  a  State  may  adjust  its 
waiver  estimates,  submitted  under 
section  1915(c)(2)(D)  of  the  Act,  of 
average  per  capita  expenditures  for   - 
individuals  with  mental  retardation  or  a 
related  condition  to  include 
expenditures  made  on  or  after  January  1, 
1989,  that  result  from  the  preadmission 
screening  program  required  under 
section  1919(e)(7)(B)  of  the  Act.  The 
State  may  include  increases  in 
expenditures  for,  or  utilization  of,  ICFs/ 
MR  resulting  from  its  preadmission 
screening  program  for  making 
determinations  for  individuals  with 
mental  retardation  admitted  to  NFs  on 
or  after  January  1, 1989. 

b.  Provisions  of  the  final  rule.  We  are 
adding  a  new  section  441.303(f)(9)  to 
incorporate  the  provisions  of  section 
4742(e)  of  OBRA  '90.  We  will  consider 
timely  comments  submitted  on  this 
addition. 

6.  Treatment  of  Room  and  Board  in 
Submitting  Estimates  of  Expenditures    , 
for  Personal  Caregivers 

a.  BacA;oround.  Section  1915(c)(1)  of' 
the  Act  provides  for  payment,  as 
medical  assistance,  of  part  or  all  of  the 
cost  of  home  and  commimity-based 
services  under  an  approved  waiver   " 
(other  than  room  and  board).  Except  for  ' 
respite  care  furnished  in  a  State- 
approved  facility  that  is  not  a  private 
residence.  FFP  is  not  available  for  room 
and  board  as  part  of  a  home  and 
community-based  service. 

Section  4741(a)(1)  of  OBRA  '90 
amended  section  1915(c)(1)  to  specify 
that,  for  purposes  of  this  section  of  the 
Act,  "the  term  'room  and  board'  shall 
not  include  an  amount  established 
under  a  method  determined  by  the  State 
-to  reflect  the  "portion  of  costs  of  rent  and 
food  attributable  to  an  unrelated 
personal  caregiver  who  is  residing  in  the 
same  household  with  an  individual 
who.  but  for  the  assistance  of  such 
caregiver,  would  require  admission  to  a 
hospital,  nursing  facility,  or 
intermediate  care  facility  for  the 
mentally  retarded." 

b.  Provisions  of  the  final  rule.  We  are 
adding  a  new  §441. 303(f)(8)  to  provide 
that,  in  submitting  estimates  for  waivers 
that  include  personal  caregivers  as  a 
waiver  ser\'ice,  the  State  may  include  a 
portion  of  the  rent  and  food  attributed 
to  the  unrelated  personal  caregiver  who 
resides  in  the  waiver  recipient's  home 
or  residence.  The  method  of 
apportioning  the  costs  of  rent  and  food 
is  determined  by  the  State,  subject  to 
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review  and  approval  by  HCFA.  The 
method  used  must  be  explained  fully  to 
receive  HCFA's  approval.  A  personal 
caregiver  provides  a  waiver  service  to 
meet  the  recipient's  physical,  social,  or 
emotional  needs  (as  opposed  to  services 
not  directly  related  <o  the  care  of  the 
recipient;  Oiat  is,  housekeeping  or  chore 
services).  FFP  for  live-in  caregivers  is 
not  available  if  the  recipient  lives  in  the 
caregiver's  home  or  in  a  residence  that 
is  owned  or  leased  by  the  caregiver.  We 
have  interpreted  language  in  the  statute 
that  rent  and  food  costs  attributable  to 
the  live-in  caregiver  may  now  be 
included  in  the  State's  estimates  of  cost- 
neutrality  to  include  situations  in  which 
the  live-in  caregiver  resides  in  the 
recipient's  home  and  the  recipient 
would  incur  additional  costs  for  such  a 
caregiver.  When  the  recipient  lives  with 
the  caregiver,  the  caregiver  incurs  the 
additional  costs  for  the  recipient.  We 
believe  the  payment  to  the  caregiver  for 
the  recipient's  rent  and  food  would 
violate  the  room  and  board  exclusion 
under  section  1915(c)(1)  of  the  Act.  We 
will  consider  timely  comments  on  this 
addition. 

H.  Coordinated  Senices  Between 
Maternal  and  Child  Health  Programs 
and  Home  and  Community-Based 
Ser\'ice  Programs. 

1.  Background 

Section  9502(h)  of  COBRA  added  a 
new  section  1915(c)(8)  to  the  Act.  This 
section  allows  the  State  agency  that 
administers  the  Medicaid  plan  to  make 
cooperative  arrangements,  whenever 
appropriate,  with  the  State  agency  that 
administers  the  program  for  children 
with  special  health  care  needs  under  the 
Maternal  and  Child  Health  Program 
(Title  V  of  the  Act),  to  improve  access 
to  coordinated  services  to  meet  the 
children's  needs.  The  amendment  made 
by  section  9502(h)  was  effective  April  7, 
1986. 

In  the  proposed  rule,  we  redesignated 
the  existing  §  441.306  as  §  44 1 .308  and 
added  a  new  §  441.306  to  incorporate 
the  provisions  of  section  1915(c)(8)  of 
the  Act,  as  added  bv  section  9502(h)  of 
COBRA. 

We  did  not  receive  any  public 
comments  on  this  provision. 

.2.  Provisions  of  the  Final  Rule 

We  are  adopting  the  proposed 
regulations,  without  modification,  as 
final  rules. 

/.  Limitation  on  Participants  in  Waiver 
Programs 

1.  Background 

Section  9502(i)  of  COBRA  added  a 
new  section  1915(c)(9)  to  the  Act.  This 
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addition  provides  that  when  a  waiver 
contains  a  limit  on  the  number  of 
individuals  who  can  receive  home  and 
community-based  services,  the  State 
may  substitute  additional  individuals  to 
replace  any  recipients  who  die  or 
become  ineligible  for  Medicaid  services 
under  the  State  plan.  This  provision  was 
effective  on  April  7, 1986. 

In  the  proposed  rule,  we  redesignated 
existing  §441.305  as  § 441.307  and 
added  a  new  §  441.305  to  provide  that 
a  State  may  substitute  additional 
individuals  to  replace  those  under  a 
home  and  community-based  services 
waiver  who  die  or  become  ineligible  for 
waiver  services,  when  the  waiver 
contains  a  federally  imposed  limit  on 
the  number  of  individuals  receiving 
waiver  services,  as  specified  in  section 
1915(c)(9)  of  the  Act,  as  added  by 
section  9502(i)  of  COBRA. 

Section  4118(b)  (entitled  "Increase  in 
Number  of  Individuals  Who  May  Be 
Served  Under  Model  Home  and 
Community-Based  Services  Waiver)  of 
OBRA  '87  amended  section  1915(c)  of 
-  the  Act  by  adding  a  new  paragraph  (10) 
that  states  that  "No  waiver  under  this 
subsection  shall  Hmit  by  an  amount  less 
than  200  the  number  of  individuals  in 
the  State  who  may  receive  home  and 
community-based  services  under  such 
waiver."  We  interpreted  this  provision 
as  restricting  the  Secretary's  ability  to 
limit  the  number  of  recipients  a  State 
could  serve  in  a  model  waiver  program. 
That  is,  the  Secretary  may  not  place  a 
limit  below  200  on  the  number  of 
persons  a  State  may  serve.  While  the 
provision  could,  arguably,  be  read  to 
limit  the  actual  number  of  individuals 
who  may  receive  model  waiver  services 
to  no  less  than  200,  based  on  the 
legislative  history,  and  the  history  of  the 
section  1915(c)  program,  we  believe  that 
this  reading  is  unsupportable.  First. 
model  waiver  programs  have 
historically  had  a  Federally  established 
limit  of  50  individuals  who  could 
receive  services.  Second,  the  limited 
size  of  the  program  is  specifically  noted 
in  the  OBRA  '87  Conference  Report  (H. 
Rept.  No.  495. 100th  Cong.,  1st  Sess.  755 
(1987)),  in  the  section  describing  the 
current  state  of  the  law.  Finally,  section 
4118  of  MCCA  is  entitled  "Increase  in 
Number  of  Individuals  Who  May  Be 
Served  Under  Model  Home  and 
Community-Based  Services  Waiver."  On 
these  bases,  we  believe  that  the 
Congress  intended  to  enable  Stales  to 
serve  a  greater  number  of  persons  while 
maintaining  the  Secretary's  authority  to 
impose  a  Umit  on  programs  which  she 
believes  are  of  excessive  size. 

Section  411(k)(10)(A)  of  MCCA 
further  amended  section  1915(c)(10)  of 
the  Act  in  an  attempt  to  clarify  the 


language  in  section  4118(b)  of  OBRA 
'87.  and  confirmed  our  interpretation  uf 
the  Congress'  intent  in  enacting  that 
provision.  This  amendment  restricts  the 
Secretary's  power  to  Lmit  the  number  of 
persons  who  can  receive  home  and 
community-based  waivers  to  no  lower 
than  200.  Again,  in  light  of  the  history 
of  the  waiver  program  and  the 
legislative  history  of  this  provision,  we 
interpret  this  amendment  to  restrict  the 
Secretary's  power  to  hmit  the  number  of 
participants  in  the  mode)  waiver 
program  only.  Historically,  there  has 
been  no  limit  on  the  number  of 
participants  in  the  regulai  home  and 
community-based  waiver  programs, 
whereas  there  has  been  a  50-person 
Federally  imposed  limit  on  the  number 
of  persons  who  can  participate  in  a 
model  waiver.  Also,  section 
411(k)(10)(A)  was  specifically  enacted 
to  remedy  the  ambiguity  in  section 
41 18(b),  which  itself  was  aimed  only  al 
model  waivers.  We  believe,  therefore, 
that  this  provision  enables  the  Secretary 
to  hmit  the  number  of  participants  in  a 
model  home  and  community-based 
program  to  200  persons,  or  any  amount 
above  200.  Through  these  regulations, 
the  Secretary  has  opted  to  impose  a 
maximum  limit  of  200  persons  for  .mv 
State  waiver  program.  On  an  individual 
State  basis,  an  approved  State  plan  may 
contain  a  maximum  hmit  that  is  lower 
than  200.  Thus,  no  State  may  serve  any 
more  than  200  persons,  but  any  State 
may  be  limited  to  a  lower  number  as 
approved  in  its  waiver  program.  There 
is  no  comparable  limit  on  regular  waiver 
programs.  Thus,  the  200-person  limit 
represents  the  maximum  number  of 
individuals  that  a  State  may  serve  under 
a  "model"  home  and  community-based 
services  waiver  at  any  one  time. 

A  State  may,  in  accordance  with 
section  1915(c)(9)  of  the  Act,  replace         j 
individuals  who  die  or  lose  Medicaid        | 
eligibility  for  State  plan  services. 
However,  the  State  is  still  limited  to 
serving  no  more  than  the  number 
approved  in  its  model  waiver  request,  or 
200  individuals,  at  any  time. 

Section  411(k)(10)(A)  is  effective  as  if 
included  in  the  enactment  of  OBRA  '87. 
that  is,  December  22. 1987.  Thus.  Stales 
may  continue  to  serve  less  than  200 
recipients  under  approved  model 
waivers  and  renew  these  requests  by 
any  number  of  recipients  up  to  the  new 
200-person  limit.  States  with  model 
waivers  approved  prior  to  December  21 . 
1987,  may  submit  an  amendment  to 
obtain  approval  to  serve  clients  in 
excess  of  those  originally  approved,  up 
to  the  new  200-person  limit. 

We  received  the  following  comments 
on  the  proposed  rule: 
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Comment:  Two  co)  tunenters 
recommended  that-&  ates  be  allovved  to 
substitute  recipients  n  a  home  and 
community-based  sei  vices  waiver 
prooram  under  sectic  n  1915(c)  of  the 
Act.  as  is  pennitted  v  nder  a  model 
waiver  program. 

Response:  The  mo<  el  waiver  program 
derives  its  legal  base  from  the  same 
statutory  authority  as  the  section 
1915(c)  waiver  progn  im  but 
administratively  it  hi  s  been  limited  in 
the  total  number  of  n  cipients  that  could 
be  served.  The  origin  d  limit  was  50 
individuals.  As  we  stated  above,  the 
amendment  made  by  section  4118(b)  of 
OBR^  '87  increased  ihe  limit  on  model 
waivers  to  200  individuals  and  the 
amendment  made  by  section  9502(i)  of 
COBR.A  authorized  s  ibstitution  for 
recipients  who  die  oi  lose  Medicaid 
eligibility.  Although  states  may  replace 
recipients,  there  is  n(  authorization  for 
exceeding  (at  any  poi  nt  in  time)  the  200- 
person  limit  on  the  n  odel  waiver 
request. 

In  contrast,  HCFA  las  never 
prohibited  the  substi  ution  of  recipients 
under  the  section  19' 5(c)  waiver 
program.  In  fact,  we  i  equire-that  the 
utilization  estimates  lubmitted  prior  to 
approval  must  be  bas  id  on 
unduplicated  recipie  it  counts,  not 
."slots"  or  full-time  e(  uivalents. 
•"Unduplicated"  mea  is  that  once  a 
recipient  is  counted  i  n  a  particular 
setting  (in  a  NF,  for  e  ■cample),  that 
recipient  cannot  be  r  counted  in  that 
setting  if  readmitted  luring  the 
reporting  period  (wai  ver  year).  This  is 
the  same  reporting  pi  inriple  used  in 
HCFA  Forms  64  and  2082.  State  waiver 
utilization  estimates  nust  include  an 
adjustment  for  Medi(  aid  recipients  who 
die,  lose  eligibility,  o  •  leave  the  program 
for  any  reason  (instit  itionalization,  for 
e.\ample).  Therefore,  substitutions  are 
e.xpected.  and  all  per  ions  replaced 
should  already  be  in<  orporated  into  the 
waiver  utilization  est  imates  approved 
for  each  year  of  ever^  waiver  program. 
Because  the  unduplii  ated  recipient 
count  includes  reaso  lable  estimates  of 
substitution  and  the  i  tatute  requires 
reasonableness  of  est  mates  and  cost- 
neutrality,  we  are  ret  airing  waiver 
amendments  if  the  S  ate  expects  to 
exceed  its  approved  (  ost  and  utilization 
estimates,  regardless  of  the  reason  for 
the  change. 

Comment:  Two  coi  nmenters  stated 
that  HCFA  is  narrow  ng  the  legislative 
intent  by  requiring  ir  stitutional  bed 
capacity  to  offset  inc  eases  in  waiver 


since  section 
eliminated  HCFAs 


recipients,  especially 

9502(c)(2)  of  CX)BRA 

proposed  cap  on  tota  waiver  costs  as 

established  under  §  4  41.304(d)(1).  The 

proposed  cap  was  tin :  product  of  the 


State's  estimate  of  waiver  participants 
times  the  estimated  average  per  capita 
cost. 

Response:  We  agree.  The  regulatory 
cap  on  total  waiver  costs  has  already 
been  eliminated  by  legislative  action 
(section  1915(c)(6)  of  the  Act). 
Moreover,  we  believe  the  requirement 
that  States  establish  that  there  would  be 
sufficient  institutional  bed  capacity  for 
their  waiver  population  in  the  event 
there  was  no  waiver  should  be 
rescinded.  While  this  requirement 
served  a  sound  analytical  purpose  as 
part  of  the  cost-neutrality  test  in  the 
early  days  of  the  program,  our 
experience  over  the  last  several  years 
has  shown  it  to  be  of  diminishing  value. 
The  requirement  placed  an 
unreasonable  burden  on  States  by 
requiring  them  to  project  the  estimated 
development  of  additional  institutional 
capacity.  That  additional  burden  was 
never  the  requirement's  intent  and  its 
development  was  contrary  to  the . 
interests  of  the  States  and  the  Federal 
Government.  Moreover,  States  have 
generally  been  successful  in 
documenting  additional  bed  capacity 
sufficient  to  allow  the  expansion  of  their 
waiver  programs.  Because  the  bed 
capacity  test  has  become  an  unnecessar\' 
and  nonproductive  exercise,  we  are 
deleting  this  requirement.  In  lieu  of  this 
test,  and  in  the  absence  of  information 
to  the  contrary,  we  will  accept  a  State's 
assurance  that,  absent  the  waiver, 
recipients  in  the  waiver  would  receive 
the  appropriate  level  of  Medicaid 
funded  institutional  care.  Also,  because 
the  elimination  of  the  bed  capacity  test 
recognizes  that  data  regarding  program 
utilization  will  no  longer  be  relevant  to 
the  waiver  application  process,  we  have 
simplified  the  waiver  formula  to 
eliminate  those  formula  values  that 
relate  to  utilization.  Instead,  the  formula 
now  deals  exclusively  with  program 
costs,  with  and  without  the  waiver.  As 
noted  above,  we  will  continue  to  require 
States  to  submit  estimates  of  the  number 
of  unduplicated  waiver  recipients  it  will 
serve  in  each  year  of  the  waiver  term. 
This  figure  will  be  indicated  as  "C" 
value  and  may  be  revised  as  a  State 
deems  necessary. 

2.  Provisions  of  the  Final  Rule 

We  have  adopted,  as  final,  the  revised 
§  441.303(f)  and  the  proposed  new 
§  441.305  that  incorporated  the 
provision  of  section  1915(c)(9)  of  the 
Act  as  added  by  section  9502(i)  of 
COBR.^,  with  one  change;  We  have 
revised  paragraph  §  441.305(b)  to 
specify  that  there  is  a  200-person  limit 
(instead  of  50)  for  model  waivers  imder 
section  1915(c)(10)  as  amended  by 
section  41  t{k){10)(A)  of  MCCA.  The 


revised  §  441.303(f)  reads.  "An 
explanation  with  supporting 
documentation  satisfactory  to  HCFA  of 
how  the  agency  estimated  the  average 
per  capita  expenditures  for  services." 
We  will  consider  timely  comments  on 
these  revisions. 

We  are  also  redesignating  proposed 
§  441.302(g)  as  (h)  and  adding  a  new 
§  441.302(g)  to  require  that  a  State 
provide  assurance  that,  absent  a  \vaiver. 
recipients  in  the  waiver  would  receive 
the  appropriate  type  of  Medicaid- 
funded  institutional  care  (hospital.  NF. 
or  ICF/MR)  that  they  require.  We  will 
consider  timely  comments  on  this 
addition. 

/.  Waiver  Extensions  and  Renewals 

1.  Background 

Initially,  section  1915(c)  ofthe  Art 
provided  that  approved  home  and 
community-based  ser\ices  waivers 
could  be  granted  for  an  initial  term  of 
3  years  and  could  be  extended  for 
additional  3-year  periods  if  a  State 
requests  em  extension.  The  Secretary- 
rould  approve  a  request  for  a  waiver 
e.xtension  if  the  extension  request  met  ■ 
the  waiver  requirements  for  the 
extended  period  and  HCFA  determined 
that  the  State  met  all  of  the  required 
assurances  for  the  term  ofthe  initial 
waiver. 

Section  95Q2(f)  of  COBR.^  provided 
that  the  Secretary,  upon  a  State's 
request,  may  extend  any  home  and 
community-based  services  waiver  that 
expired  on  or  after  September  30,  1985, 
and  before  September  30,  1986,  subject 
to  the  State's  meeting  all  requirements 
for  the  waiver.  The  extension  granted 
must  be  for  a  period  of  not  less  than  1 
year  and  no  more  than  5  years.  '. 

Section  9502(g)  of  COBRA  amended 
section  1915(c)(3)  ofthe  Act  to  revise 
the  periods  of  time  for  which  a  waiver 
may  be  renewed  from  additional  3-year 
periods  to  additional  5-year  periods 
under  section  9502(j)(6)  of  COBRA.  This 
amendment  is  effective  for  waiver 
renewals  approved  on  or  after 
September  30,  1986. 

In  our  proposed  rule,  we  revised 
§  441.304(a)  to  change  waiver  extension 
or  renewal  periods  to  reflect  the 
statutory  requirements.  We  did  not 
receive  any  public  comments  on  this 
provision.  '  . 

Section  4102(c)  of  OBRA  '87  provided 
that  the  Secretary'  extend  approval  of  a 
State's  section  1915(c)  waiver  for  the 
elderly  on  the  same  terms  and 
conditions  through  September  30.  1988. 
when  (1)  the  State  as  of  December  1, 
1987.  had  a  waiver  approved  for  elderly 
individuals  under  section  1915(c)  ofthe 
Act:  (2)  the  waiver  was  scheduled  to 
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expire  before  July  1,  1988;  and  (3)  the 
State  notified  the  Secretary  of  its 
intention  to  file  an  application  for  a 
waiver  under  section  1915(d)  ofthe  Act. 

2.  Provisions  ofthe  Final  Rule 

We  have  adopted,  as  a  final  rule,  the 
proposed  §  441.304(a)  to  change  the  . 
waiver  extension  and  renewal  periods  to 
conform  to  section  1915(c)(3),  as 
amended  by  section  9502(g)  of  COBRA. 
We  have  not  included  in  the  final  rule 
changes  to  paragraph  {a)(2)  that  were 
included  in  the  proposed  rule  because 
those  changes  are  no  longer  necessary. 

K.  Technicai/ Administrative  Changes 

1.  Terminology  Change    • 

We  have  revised  proposed  §  440.185 
and  amended  §  441.301  through  ' 
§441.304  and  §441.310  by  changing     - 
references  to  "SNF"  and  "ICF"  to"NF" 
to  conform  them  to  nomenclature 
changes  made  to  section  1915(c)  by 
section  4211(a)(3)  of  OBRA  '87. 

'  2.  Independent  Assessment- 

Although  not  specifically  addressed 
in  the  proposed  rule,  a  State  agency 
asserted  that  our  requirement  in  . 
§  441.303(g)  for  an  independent 
assessment  of  a  Stale's  waiver  program 
that  evaluates  the  quality  of  care,  the 
access  to  care,  and  the  cost  effectiveness 
is  costly  and  duplicates  HCFA's  regional 
office  (RO)  reviews. 

Since  the  publication  of  this 
requirement  (50  FR  10028,  March  13. 
1985),  various  State  agencies  have 
asserted  that  the  requirement  is  costly, 
unproductive,  and  duplicative  of  RO 
assessments.  We  agree  with  the 
commenter  and  are  making  the 
independent  assessment  voluntary.  If  a 
State  determines  it  will  contract  for  an 
independent  assessment,  FFP  is 
available  for  the  costs  "attributable  to  the 
assessment.  The  results  should  be 
forwarded  to  HCFA  by  the  90th  day 
prior  to  expiration  of  the  approved 
waiver  and  cover  at  least  the  first  24  or 
48  months'of  the  waiver. 

3.  Provision  of  Final  Rule 

We  are  revising  441.303(g)  to  read  as 
follows:  "The  agency,  at  it  option,  may 
provide  for  an  independent  assessment 
of  its  waiver  that  evaluates  the  quality 
of  care  provided,  access  to  care,  and  the 
cost-neutrality.  The  results  of  the 
assessment  should  be  submitted  to 
HCFA  at  least  90  days  prior  to  the 
expiration  ofthe  waiver  and  cover  the 
first  24  or  48  months  of  the  waiver.  If 
a  State  chooses  to  provide  for  an 
independent  assessment,  FFP  is 
available  for  the  costs  attributable  to  the 
independent  assessment.  " 


III.  Respiratory  Caiie  Services 

A.  Background 

Until  the  enactment  of  OBRA  '86,  the 
Medicaid  statute  did  not  permit 
payment  for  respiratory  therapy  services 
in  a  patient's  home  as  a  separate  and 
distinct  State  plan  service.  Previously, 
such  services  could  only  be  provided  as 
a  component  of  other  State  plan  services 
or  as  a  home  and  community-based 
service  under  a  section  1915(c)  waiver. 
For  example,  certain  types  of  respiratory 
therapy  services  in  the  home  were 
available  when  provided  as  a  medically 
necessary  component  of  covered  home 
heallh  nursing  services.  States  also  had 
the  option  of  providing  respiratory 
therapy  services  as  an  element  of  three 
other  optional  Medicaid  benefits: 
medical  or  remedial  care  provided  bv  a 
licensed  practitioner,  private  duty 
nursing,  and  rehabilitative  services. 
Thus.-when  respiratory  care  was 
available  previously  under  the  Medicaid 
State  plan,  it  was  provided  as  a  part  of 
a  broader  coverage  authority.  Because 
these  authorities  did  not  allow 
respiratory  care  services  to  be  directed 
only  to  a  specific  population  but 
required  that  such  services  be  available 
to  all  recipients,  very  few  States 
provided  coverage  for  respiratory  care 
services.  Moreover,  while  respiratory 
care  services  could  be  provided  t-o  a 
specific  population  under  a  home  and 
community-based  services  waiver. 
States'  use  of  this  waiver  process  to 
provide  coverage  was  limited. 

Section  9408(a)  of  OBRA  '86  amended 
section  1902(e)  ofthe  Act  to  provide, 
under  paragraph  (9),  that,  at  the  option 
-of  the  State,  a  State  Medicaid  plan  may 
be  amended  to  include  respiratory  care 
services  as  medical  assistance  for  an 
individual  who: 

•  Is  medically  dependent  on  a 
ventilator  for  life  support  at  least  6 
hours  per  day; 

•  Has  been  so  dependent  on 
ventilator  support  for  at  least  30 
consecutive  days  as  an  inpatient  (or  the 
maximum  number  of  days  of  inpatient 
care  authorized  under  the  State  plan,  if 
less  than  30  days)  as  demonstrated  by  a 
contimjous  stay  in  one  or  more 
hospitals,  NFs,  or  ICFs/MR; 

•  But  for  the  availability  of 
respiratory  care  services,  would  require 
respiratory  care  as  an  inpatient  in  a 
hospital,  NF,  or  ICF/MR  and  would  be 
eligible  to  have  payment  made  for 
inpatient  care  under  the  State  plan; 

•  Has  adequate  social  support 
services  to  be  cared  for  at  home;  and 

•  Wishes  to  be  cared  for  at  home. 
Under  this  provision,  respiratory  care 

services  are  services  provided  on  a  part- 
time  basis  in  the  home  ofthe  individual 


by  a  respiratory  therapist  or  other  health 
care  professional  who  is  trained  in 
respiratory  therapy  (as  determined  by 
the  State).  The  services  under  this 
benefit  may  not  be  included  within 
other  items  and  services  furnished  to 
these  individuals  as  medical  assistance 
under  the  State  Medicaid  plan. 

Section  9408(b)  of  OBRA  '86  amended 
section  1902(a)(10)  of  the  Act  by  adding 
item  (LX)  in  the  matter  following  section 
1902(a)(10)(E),  to  provide  that  a  State  is 
not  required  to  make  respiratory  care 
services  (as  defined  in  section 
1902(e)(9)(C)  ofthe  Act)  available,  or 
available  in  the  same  amount,  duration, 
and  scope,  to  individuals  who  do  not 
meet  the  criteria  in  section  1902(e)(9)(A) 
of  the  Act.  However,  if  the  State 
provides  this  benefit,  it  is  required  to 
make  respiratory  care  services  available 
in  the  same  amount,  duration,  and 
scope  to  all  Medicaid  recipients  who  do 
meet  the  criteria  in  section  1902(e)(9)(.A) 
ofthe  Act. 

Section  9408(c)  of  OBRA  86  includes 
respiratory  care  services  under  the 
definition  of  medical  assistance  in 
section  1905(a)(20)  of  the  Act  and  makes 
technical  conforming  amendments  to 
sections  1902(a)(10)(C)(iv)  and  1902(j)  of 
the  Act. 

In  our  proposed  rule,  we  added — 

•  A  new  §  440.185  to  allow  a  Stale  tho 
option  to  amend  State  Medicaid  plan 
coverage  of  respiratory  therapy  services 
for  ventilator-dependent  individuals 
under  the  specific  conditions  of 
coverage  that  were  enumerated  bv 
section  9408(a)  of  OBRA  '86; 

•  A  new  §  440.250(o)  to  the  list  of 
exceptions  to  the  comparability  of 
service  requirement.  In  following  the 
statutory  language  in  section  9408(a)  of 
OBRA  '86,  we  also  indicated  thai 
respiratory  care  services  for  ventilator- 
dependent  individuals  are  exempt  from 
the  general  comparability  requirement 
that  services  be  provided  in  equal 
amount,  duration,  and  scope  to  any 
eligible  group  under  the  State  plan.  We 
have,  however,  required  comparabilitv 
of  services  among  those  Medicaid- 
eligible  persons  under  the  State  plan 
satisfying  the  explicit  conditions  of 
coverage  for  these  services. 

Six  entities  submitted  comments 
concerning  respiratory  care  services  as  a 
new  optional  Medicaid  benefit. 

Comment:  One  commenter  asked 
whether  respirator)'  care  equipment, 
particularly  ventilators,  would  "be 
covered  as  equipment  under  the  new 
benefit. 

Response:  Ventilators  will  not  be 
covered  under  this  benefit.  Section 
1 902(e)(9)  of  the  Act,  as  added  bv 
section  9408  of  OBR.^  '80,  provides  f(jr 
respiratory  therapy  services,  not 
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to: 
and 


thct 


ipie  nt 
p  ent': 


equipment,  to  be  prdvi 
dependent  individuils 
service.  The  statute 
conference  committie 
No.  1012.  99th  Cong 
(1986))  do  not  suggest 
required  in  the  horn 
ventilators,  needed 
recipient's  health 
included.  Such 
bv  the  State  as  a  hoiie 
under  §  440.70(b)(3) 
provision  of  medica 
equipment,  and  app 
use  in  the  home.  In 
pay  for  the  optional 
benefit  may  cover 
prosthetic  device 
or  deformed  portion 
§  440.120(c)(3). 

Comment:  Anothe  ■ 
us  to  define  a  reci 

Response:  A  reci 
place  of  residence 
NF.  ICF/MR.  or  othe; 
defined  at  §435. 100< 
§440.185  to  specify 
home  does  not  inclujie 

Comment:  Two 
that  more  medical 
in  decisions  regardiijg 
respiratory  therapy 
commenter  proposec 
medically  sound 
eligibility  and  the 
recommended  that 
oversight  and  invol 
direction^of  care  be 

Response:  We 
commenters 
greater  medical 
in  need  of  respirator;  ■ 
have  added  §  440.1 
the  direction  of  a  ph 
familiar  with  the 
components  of  home 
and  who  has 
care  is  safe  and  feasi 

Comment:  One 
the  regulations  imp! 
to  provide  respirato 
loo  restrictive  and 
State  plan  option 
care  ser\'ices  would 
individuals  who  (1) 
hours  of  ventilator  s 
support.  (2)  depend 
support  for  at  least 
and  (3)  require  respi 
i.^patient. 

Response:  Our  p 
closely  followed  the 
and  the  only 
were  those  containec 
response  to  commen  s 
adding  the  requiremi  nt 
receive  respiratory 
the  direction  of  a  ph; 
familiar  with  the  tecj . 


ded  to  ventilator- 
as  an  optional 
i  ind  accompanying 
report  (H.  Kept. 
2d  Sess.  413-414 
that  equipment 
(such  as 
sustain  the 
welfare)  would  be 
equi|)ment  is  supplied 
health  benefit 
that  mandates  the 
supplies, 

iances  suitable  for 
<  ddition.  States  that 
jrosthetic  devices 
ve  ntilators  i 


as  a 
supports  a  weak 
of  the  body  under 


rjc 
agre  j 
.  concern  ng 
dixec  tion 


181 


determi  ned 


3r  r 


be<  a 

le 


3  ) 


Federal  Register  /  Vol.  59,  No.  141  /  Monday.  July  25,  1994  /  Rules  and  Regulations         37715 


commenter  asked 
s  home. 
s  home  is  a 
otjier  than  a  hospital, 
institution  as 
We  have  revised 
hat  a  recipient's 
these  facilities, 
cohimenters  suggested 
direction  be  required 
the  provision  of 
home.  One 
the  use  of 
cri*ria  to  determine 
ot  ler  commenter 
n  ore  physician 
vpment  in  the 
quired, 
with  the 
the  need  for 
for  individuals 
care  services.  We 
(a)(6)  to  require 
sician  who  is 
teclnical  and  medical 
ventilator  support 

that  in-home 
le. 
coilimenter  stated  that 
<  menting  the  option 
care  services  are 
liihited  as  a  Medicaid 
use  respiratory 
imited  to 
1  leed  at  least  6 
I  pport  for  life 
ventilator 
consecutive  days 
I  atory  care  as  an 


(in 


pro  )osed  regulations 
itatutorv-  language 
restrictipns  we  imposed 
in  the  statute.  In 
we  are  now 
that  a  recipient 
c4re  services  under 
sician  who  is 
nical  and  medical 


components  of  home  ventilator  support 
and  who  has  determined  that  in-home 
care  is  safe  and  feasible. 

Comment:  One  commenter  was 
concerned  that  the  payment  rate  for  in- 
home  respiratory  therapy  would  not  be 
adequate. 

Response:  Under  the  Medicaid 
program,  the  State  establishes  the 
payment  rate  within  broad  Federal 
guidelines.  We  believe  it  would  be 
inappropriate  to  dictate  a  special 
payment  procedure  for  this  service. 

Comment:  One  commenter  requested 
that  HCFA  specifically  refer  to 
"respiratory  therapy  technician"  as 
approved  provider  of  respiratory  care 
seri/ices  to  effectively  recognize  another 
level  of  skilled  respiratory  care 
practitioner. 

Response:  Section  9408(a)  of  OBRA 
'86  does  not  anticipate  or  require  that 
we  specify  which  practitioners  or 
technicians  are  accepted  by  the  States  as 
providers.  In  the  proposed  rule  (53  FR 
19957  and  19960).  we  designated  a 
broad  and  inclusive  category  "other 
health  care  professional  trained  in 
respirator^'  therapy  (as  determined  by 
the  State)"  in  the  preamble  and  in 
§440.185  of  the  regulation  text.  This 
"other"  category  could  include  the 
respiratory-  therapy  technician  as  well  as 
other  types  of  skilled  practitioners  to  the 
degree  that  they  are  recognized  under 
State  law. 

B.  Pmvisions  of  the  Final  Rule  „ 

We  are  adopting  the  proposed 
regulations  under  §  440.185  and 
§  440.250(o)  as  final  rules  with  the 
following  modifications: 

•  We  have  added  §  440.185(a)(6)  to 
require  that  (1)  an  individual  who 
receives  home  respiratory  care  must 
receive  these  services  under  the  care  of 
a  physician  who  is  familiar  with  the 
technical  and  medical  components  of 
home  ventilator  support,  and  (2)  that 
this  physician  must  determine 
medically  that  in-home  care  is  safe  and 
feasible  for  the  recipient. 

•  We  have  revis^  §  440.185(b)  to 
specify  the  facilities  that  are  not 
considered  to  be  a  recipient's  home. 

IV.  Regulatory  Impact  Analysis 

A.  Introduction 

Any  impact  of  this  final  rule  with 
comment  period  upon  providers  will  be 
the  result  of  individual  State  decisions 
as  developed  in  waiver  requests  and 
including  coverage  of  respiratory  care 
for  ventilator-dependent  individuals. 
Due  to  the  positive  reception  of  the 
home  and  community-based  waiver 
program,  we  believe  that  thi<;  rule  will 
be  well-received  bv  those  concerned 


with  such  programs.  This  rule  generally 
benefits  States  and  providers.  The 
revisions  to  regulations  covering  home 
and  community-based  waivers  offer 
broader  service  coverage  than  current 
rules  and  may  result  in  new  waiver 
applications  and  expansion  of  existing 
waivers.  Thus,  there  may  be  more  funds 
flowing  through  waivers.  Because  of  the 
appeal  of  the  program  to  States,  the 
proportion  of  Medicaid  expenditures 
flowing  through  home  and  community- 
based  waivers  is  growing.  The  broader 
coverage  made  possible  under  this  final 
rule  with  comment  period  is  one  factor 
that  offers  opportunity  for  further 
growth.  Waivers  would  also  be 
approved  for  longer  periods,  which  may 
increase  the  aggregate  magnitude  of 
granted  waivers.- 

Thus,  although  this  final  rule  with 
comment  period  should  contribute  to 
the  growth  of  expenditures  under 
waivers,  we  are  unable  to  isolate  the 
effects  of  this  final  rule  from  other 
factors  affecting  the  growth  of  waivers. 

If  this  final  rule  with  comment  period 
results  in  a  substantial  increase  in  the 
growth  of  waivers,  it  could  affect  small 
entities.  Most  entities  would  benefit — 
contingent  upon  State  decisions  that 
cannot  be  predicted.  Although  the 
changes  being  implemented  in  this  final 
rule  will  facilitate  the  approval  of  ah 
increased  volume  of  waivers,  we  do  not 
expect  the  rule  in  itself  to  increase 
waivers  to  the  e.xtent  that  a 
demonstrable  significant  economic 
impact  would  result.  With  the  e.xception 
of  the  revision  to  §  441.303(f)(1)  that 
eliminates  the  bed  capacity  (also  called 
the  "cold  bed  test")  factor  from  the 
annual  average  per  capita  expenditures 
estimate,  regulations  establishing  terms 
or  conditions  of  Federal  grants, 
contracts,  or  financial  assistance  call  for 
a  different  form  of  regulatory  analysis 
than  do  other  types  of  regulations.  In 
some  instances,  an  extensive  benefit- 
cost  analysis  may  be  appropriare  to 
inform  the  Congress  and  the  President 
more  fully  about  the  desirability  of  the  . 
program,  but  this  would  not  ordinarily 
be  required  in  a  regulatory  impact 
analysis.  The  primary  function  of  an 
RIA  for  this  type  of  regulation  should  be  . 
to  verify  that  the  terms  and  conditions 
are  the  minimum  necessary  to  achieve 
the  purpose  for  which  the  funds  were 
appropriated.  Beyond  controls  to 
prevent  abuse  and  to  ensure  that  funds 
appropriated  to  achieve  a  specific 
purpose  are  channeled  efficiently 
toward  that  end,  maximum  discretion 
should  be  allowed  in  the  use  of  Federal 
funds  particularly  when  the  recipient  is 
a  State  or  local  government. 


B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  FlexibiHty  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  o^small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  providers  to  be  small 
entities.  Thus,  both  those  providers  that 
lose  patients  deinstitution-ihzed  into  the 
home  or  community  and  the  home  and 
community-based  providers  of  services 
that  receive  these  patients/recipients  are 
small  entities.  This  final  rule  will  also 
affect  States  and  Medicaid  recipients, 
but  they  are  not  considered  small 
entities  under  thie  RFA. 

C.  Effect  on  Medicaid  Program  Costs 

We  anticipate  that  the  discretionary 
provision  to  eliminate  the  bed  capacity 
test  may  result  in  the  follouring  costs: 

MEDiCAro  Costs 

[In  millions  rounded  to  the  nearest  $5  mitbon] 


Fiscal  year 

Federal 
costs 

State 
costs 

1994  „..„. 

1995  ...     . 

1996  ...... 

S85 
110 
135 
160 
190 
225 

$65 

85 

ion 

1997 :_ ...„ 

1998  „. 

1999  „ „ 

120 
145 
170 

These  cost  increases  are  due  to  the 
expectation  that  more  individuals  will 
be  eligible  for  home  and  community- 
based  waiver  services  under  Medicaid 
as  a  result  of  the  elimination  of  the  bed 
capacity  test  However,  it  should  be 
noted  that  the  State  costs  reflected  in 
the  above  chart  may  include  costs  that 
are  currently  being,  or  will  be  in  the 
future,  spent  by  States  to  provide 
medical  assistance  under  programs 
other  than  Medicaid.  Additionally,  we 
believe  that  costs  for  waiver  growth  may 
be  limited  as  a  result  of  the  fiscal 
capacities  of  the  States. 

Under  section  1915{c)(2)(D')  of  the 
Act,  the  estimated  average  per  capita 
expenditure  under  a  home  and 
community-based  waiver  may  not 
exceed  100  percent  of  the  estimated 
average  per  capita  expenditure  that  the 
State  reasonably  estimates  would  have 
been  made  if  the  waiver  had  not  been 
granted.  All  States  have  assured  HCFA 
of  this  as  a  condition  of  waiver 
approval.  Thus,  under  the  law,  this  final 
rule  is  expected  to  be  technically  budget 
neutral  with  the  exception  of  the  costs 
associated  with  the  elimination  of  the 
bed  capacity  test.  However,  section  9502 
of  COBRA  aud  sections  «H08  and  941-1 


of  OBRA  '86  have  negligible  costs 
associated  with  them  overall.  It  is 
difficult  to  determine  and  may  be 
impossible  to  assess  precisely  whether 
these  changes  would  substantially  affect 
the  rate  of  grovrth  in  Medicaid 
expenditures. 

We  expect  coverage  of  home 
respiratory  care  for  ventilctor-dependent 
individuals  to  have  a  similar  impact. 
This  new  program  also  allows  home 
care  as  an  alternative  to 
institutionalization.  New  programs  may 
be  added  as  alternatives  to 
.institutionalization  as  a  result  of  this 
final  rule  with  comment  period. 

We  do  not  expect  that  the  adoption  of 
this  final  rule  with  comment  period  wnll 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  local  government  agencies 
iu  any  geographic  region.  Employment 
in  institutional  care  is  more  capital 
intensive;  home  and  community 
servic-es  are  more  labor  intensive. 
Increased  costs  or  revenue  losses  may  be 
experienced  by  providers  (both  their 
owners  and  employees)  that  formerly 
served  institutionalized  recipients. 
Although  an  institutional  provider  of 
services  may  be  adversely  affected  by 
the  existence  of  a  waiver  in  its  area,  it 
may  choose  to  provide  services  covered 
under  a  home  and  community-based 
waiver,  and  the  adverse  impact  probably 
via  11  be  offset  by  increased  business. 

In  conclusion,  home  and  community- 
based  waivers  and  respiratory  care  for 
ventilator-dependent  individuals 
generally  may  result  in  services  being 
furnished  in  different  settings,  often  by 
different  providers,  with  possibly  some 
losses  in  revenue  by  some  providers 
offset  by  increases  to  other  providers. 
We  do  not  consider  this  redistributive 
effect  to  be  significant.  We  do  expect 
recipients  to  benefit  from  a 
deinstitutionalized  life  and  from  the 
services  that  may  be  provided  under 
these  provisions. 

D.  Rural  Hospital  Impact  Statement 

Section  1 102(b)  of  the  Social  Sec:uiity 
Act  (the  Act)  requires  the  Secretary  to 
prepare  a  regulatory  impact  analysis  for 
any  final  rule  thai  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1 102(b)  of  the  Act.  we  define  a  small 
niral  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined  and  the  Secretary  certifies 
that  this  final  rule  with  comment  period 
will  not  have  A  significant  impact  on  the 


operations  of  a  substantial  number  of 
small  rural  hospitals. 

E.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

V.  Recordkeeping  and  Reporting 
Requirements 

Sc-ctions  440.180.  441.301  und 
441.303  of  this  final  rule  with  comment 
period  contain  information  collection 
requirements  thnt  are  subject  to  Office  of 
Management  and  Budget  (O.MB) 
approval  under  the  Paperwork 
Reduction  Act  of  1930.  The  public  is  not 
required  to  comply  with  the  information 
collection  requirements  until  OMB 
approves  these  requirements  under 
section  3507  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507).  A 
notice  will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 

List  of  Subjects 

42  CFR  Part  435 

Aid  to  families  with  dependent 
children.  Grant  programs-health, 
Medicaid,  Supplemental  security 
income  (SSI). 

42  CFR  Part  440 

Grant  programs-health,  Medicaid. 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
health,  Infants  and  children,  Mudicaid, 
Penalties.  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  IV,  subchapter  C  is 
amended  as  set  forth  below: 

PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
fHE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

A.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  port  435 
continues  to  read  as  follows: 

Authoritv:  Sec.  1102  of  the  Social  Seciiiily 
AU(42  U.S.C.  I.'i02). 

2.  In  §  435.726,  the  section  heading  is 
revised:  the  introductory  text  of 
paragraph  (c)  is  republished;  and 
paragraph  (c)[l)  is  revised  lo  rr-ad  as 
follows: 

§  435.728    Post-eriglbHity  treatment  ot 
income  of  individuals  receiving  home  and 
community-based  sefvtees  furnished  undef 
a  watver  AppUcstion  of  patient  Income  to 
the  cost  of  cafe. 
•         *         •         •         • 

(c)  In  reducing  its  paymnnt  for  Itornp 
ai»d  communify-baspd  services,  the 
agency  must  deduct  the  follnwin>> 
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amounts,  in  the  fo  lowing  order,  from 
the  individual's  total  income  (including 
amounts  disregarded  in  determining 
eligibility): 

(1)  An  amount  f^r  the  maintenance 
needs  of  the  indivj  dual  that  the  State 
may  set  at  any  levt  1,  as  long  as  the 
following  conditio  is  are  met: 

(i)  The  deductioi  i  amount  is  based  on 
a  reasonable  assess  ment  of  need. 

(ii)  The  State  establishes  a  maximum 


deduction  amount 


that  will  not  be 


3.  In  §435.735, 
of  paragraph  (c)  is 
paragraph  (c)(1)  is 
follows: 


exceeded  for  any  individual  under  the 
waiver. 


tie 


introductory  text 
•epublished;  and 
■evised  to  read  as 


§  435.735    Post-elig  bility  treatment  of 
income  and  resourc(  is  of  individuals 
receiving  home  and  community-based 
services  furnished  u^der  a  waiver: 
Application  of  patier  t  income  to  the  cost  of 
care. 


ba  >ed  ; 


tolil 


(c)  In  reducing  it 
and  community-i 
agency  must  deducjt 
amounts,  in  the 
the  individual's 
amounts  disregard 
eligibility): 

(1)  An  amount 
needs  of  the  indivi 
may  set  at  any  leve 
following  conditio 

(i)  The  deductioi 
a  reasonable 

(ii)  The  State  est 
deduction  amount 
exceeded  for  any  ii 
waiver. 


payment  for  home 

services,  the 
the  following 
following  order,  from 
income  (including 
d  in  determining 


1  ISi 


fc  r  the  maintenance 
lual  that  the  State 
,  as  long  as  the 

are  met; 
amount  is  based  on 
assessjnent  of  need. 

blishes  a  maximum 
hat  will  not  be 
dividual  under  the 


PART  440— SERVICES:  GENERAL 
PROVISIONS 


B.  Part  440  is 
1.  The  authority 
continues  to  read 


Authorityr^ec.  llGiZ 
Act  (42  U.S.C.  1302). 

2.  Section  440.1* 
as  follows: 


§440.180 
services. 

(a)  Description 
services.  "Home  or 


ail 


services    means 
furnished  under  thi  i 
plan,  that  are 
granted  under  the 
441,  subpart  G  of 

(1)  These  services 
or  all  of  the  service ! 
(b)  of  this  section 


am  mded  as  follows: 
:itation  for  part  440 
a  1  follows: 


of  the  Social  Security 
is  revised  to  read 


Home  or  (  ommunity-based 


d  requirements  for 
community-based 
services,  not  otherwise 
State's  Medicaid 
fumi!  hed  under  a  waiver 
p  rovisions  of  Part 
chapter, 
may  consist  of  any 
listed  in  paragraph 
those  services  are 


this  I 


asi 


defined  by  the  agency  and  approved  by 
HCFA. 

(2)  The  services  must  meet  the 
standards  specified  in  §  441.302(a)  of 
this  chapter  concerning  health  and 
welfare  assurances. 

(3)  The  services  are  subject  to  the 
limits  on  FFP  described  in  §  441.310  of 
this  chapter. 

(b)  Included  services.  Home  or 
community-based  services  may  include 
the  following  services,  as  they  are 
defined  by  the  agency  and  approved  by 
HCFA: 

(1)  Case  management  services. 

(2)  Homemaker  services. 

(3)  Home  health  aide  services. 

(4)  Personal  care  services. 

(5)  Adult  day  health  services. 

(6)  Habilitation  services. 

(7)  Respite  care  services. 

(8)  Day  treatment  or  other  partial 
hospitalization  services,  psychosocial 
rehabilitation  services  and  clinic 
services  (whether  or  not  furnished  in  a 
facility)  for  individuals  with  chronic 
mental  illness,  subject  to  the  conditions 
specified  in  paragraph  (d)  of  this 
section. 

(9)  Other  services  requested  by  the 
agency  and  approved  by  HCFA  as  cost 
effective  and  necessary  to  avoid 
institutionalization. 

(c)  Expanded  habilitation  sen'ices. 
effective  April  7,  1986— (1)  General  rule. 
Expanded  habilitation  services  are  those 
services  specified  in  paragraph  (c)(2)  of 
this  section,  that  are  provided  to 
recipients  who  have  been  discharged 
from  a  Medicaid-certified  NF  or  ICF/ 
MR,  regardless  of  when  the  discharge 
occurred. 

(2)  Sen'ices  included.  The  agency  may 
include  as  expanded  habilitation 
services  the  following  services: 

(i)  Prevocational  services,  which 
means  services  that  prepare  an 
individual  for  paid  or  unpaid 
employment  and  that  are  not  job-task 
oriented  but  are,  instead,  aimed  at  a 
generalized  result.  These  services  may 
include,  for  example,  teaching  an 
individual  such  concepts  as 
compliance,  attendance,  task 
completion,  problem  solving  £md  safety. 
Prevocational  services  are 
distinguishable  from  noncovered 
vocational  services  by  the  following 
criteria: 

(A)  The  services  are  provided  to 
persons  who  are  not  expected  to  be  able 
to  join  the  general  work  force  or 
participate  in  a  transitional  sheltered 
workshop  within  one  year  (excluding 
supported  emjjloyment  programs). 

(B)  If  the  recipients  are  compensated, 
they  are  compensated  at  less  than  50 
percent  of  the  minimum  wage; 

(C)  The  services  include  activities 
which  are  not  primarily  directed  at 


teaching  specific  job  skills  but  at 
underlying  habilitative  goals  (for  , 

example,  attention  span,  motor  skills);     ' 
and 

(D)  The  services  are  reflected  in  a  plan 
of  care  directed  to  habilitative  rather 
than  explicit  employment  objectives. 

(ii)  Educational  services,  which 
means  special  education  and  related 
services  (as  defined  in  sections  602(16) 
and  (1 7)  of  the  Education  of  the 
Handicapped  Act)  (20  U.S.C.  1401  (16 
and  17))  to  the  extent  they  are  not 
prohibited  under  paragraph  (c)(3)(i)  of 
this  section. 

(iii)  Supported  employment  services, 
which  facilitate  paid  employment,  that 
are — 

(A)  Provided  to  persons  for  whom 
competitive  employment  at  or  above  the 
minimum  wage  is  unlikely  and  who, 
because  of  their  disabilities,  need 
intensive  ongoing  support  to  perform  in 
a  work  setting; 

(B)  Conducted  in  a  variety  of  settings, 
particularly  worksites  in  which  persons 
without  disabilities  are  employed;  and 

(C)  Defined  as  any  combination  of 
special  supen'isory  services,  training, 
transportation,  and  adaptive  equipment 
that  the  State  demonstrates  are  essential 
for  persons  to  engage  in  paid 
employment  and  that  are  not  normally 
required  for  nOndisabled  persons 
engaged  in  competitive  employment. 

(3)  Services  not  included.  The 
following  services  may  not  be  included 
as  habilitation  services: 

(i)  Special  education  and  related 
services  (as  defined  in  sections  602(16) 
and  (17)  of  the  Education  of  the 
Handicapped  Act)  (20  U.S.C.  1401  (16) 
and  (17))  that  are  otherwise  available  to 
the  individual  through  a  local 
educational  agency. 

(ii)  Vocational  rehabilitation  services 
that  are  otherwise  available  to  the      ^^^^*^ 
individual  through  a  program  funded 
under  section  110  of  the  Rehabilitation 
Actof  1973  (29  U.S.C.  730). 

(d)  Services  for  the  chropically 
mentally  ill — (1)  Services  included. 
Services  lis|ed  in  paragraph  (b)(8)  of  this 
section  include  those  provided  to 
individuals  who  have  been  diagnosed  as 
being  chronically  mentally  ill,  for  which 
the  agency  has  requested  approval  as 
part  of  either  a  new  waiver  request  or  a 
renewal  and  which  have  been  approved 
by  HCFA  on  or  after  October  21.  1986. 

(2)  Services  not  included.  Any  home 
and  community-based  service, 
including  those  indicated  in  paragraph 
(b)(8)  of  this  section,  may  not  be 
included  in  home  and  community-based 
service  waivers  for  the  following 
individuals: 

(i)  For  individuals  aged  22  through  64 
who,  absent  the  waiver,  would  be 
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institutionalized  in  an  institution  for 
mental  diseases  (IMD);  and,  therefore, 
subject  to  the  limitation  on  IMDs 
specified  in  §435.100B(a)(2)  of  this 
subchapter. 

(ii)  For  individuals,  not  meeting  the 
age  requirements  described  in  paragraph 
(<i)(2)(i)  of  this  section,  who.  absent  the 
waiver,  would  be  placed  in  an  IMD  in 
those  States  that  have  not  opted  to 
include  the  benefits  defined  in 
S440.140  or  §440.160. 

3.  Section  440.185  is  addrd  to  rrad  as 
follows: 

§  440.1 35    Respiratory  care  for  venttiator- 
deperxienl  indlviduais. 

(a)  "Respiratory  care  for  ventilator- 
dependent  individuals"  means  sorvice^ 
that  are  not  otherwise  available  under 
the  State's  Medicaid  pli?n.  provided  on 
a  part-time  basis  in  the  recipient's  home 
by  a  respiratory  therapist  or  olh^r  health 
care  professional  trained  in  respiratory 
therapy  (as  determined  by  the  Stafn)  to 
an  individual  who — 

(1)  Is  medically  dependent  on  h 
v(3iitiIator  for  life  support  at  least  b 
hours  per  day; 

(2)  Has  been  so  dependerl  fur  al  least 
30  consecutive  days  (or  the  inaximnni 
number  of  days  authorized  undtir  the 
Siatp  plan,  whichever  is  less)  as  .in 
inpatient  in  one  or  more  hospitrfls  NFs 
orFCFs/MR; 

(3)  Except  for  the  availability  of 
respir-^tory  care  services,  v.'ould  ri»quirx; 
re;-,piratory  care  as  an  inpatient  in  a 
hospital,  NF,  or  ICF/MR  and  would  bi.' 
eligible  to  have  payment  niude  for 
inpatient  care  under  the  State  phiii; 

(4)  Has  adequate  social  siippt-rt 
•services  to  be  cared  for  at  home; 

(5)  Wishes  to  be  can^d  for  at  hnnn-, 
and 

la)  Receives  services  under  the 
direction  of  a  physician  who  is  fa-niliar 
with  the  ft?f;hniral  and  medi«..il 
tumponents  of  home  ventilator  support, 
and  Vvho  has  medically  detennined  that 
in-honje  care  i.s  safe  and  feasible  for  the 
indivi  '■!«) 

(10  P  ■.  purposes  of  par.-igraphfc  (a){4) 
and  (5]  of  th's  section,  a  recipiitnl's 
home  does  not  include  a  hospital,  NF, 
ICF/MR  or  other  institution  as  defined 
in  §43.'i.l009. 

4.  )n  §440-250.  a  new  pijiagr.iph  (o)  i.s 
Hdded  to  read  as  follows: 


§440.250 
services- 


Limits  on  cocnparabfiity  of 


(o)  If  the  agency  makes  respir;)tory 
•  are  services  available  under  §440.185, 
the  services  need  not  be  made  available 
in  equal  amount,  duration,  and  scope  to 
any  individual  not  eligible  for  coverage 
under  that  section.  Hfiwever.  the 


services  must  be  made  available  in 
equal  amount,  duration,  and  scope  to  all 
'  individuals  eligible  for  coverage  under 
that  section. 

•        •        •        *        * 

C.  Part  441  is  amended  as  follows: 

PART  441— SERVICES: 
REQUIREMEMTS  AND  LIMITS 
APPLICABLE  TO  SPECIRC  SERVICES 

1.  The  authority  citation  for  Part  441 
continues  fo  read  as  follows: 

Authority:  Sec  It 02  of  Ihe  Soi  i,»I  Se«  udIv 
Aft  (42  U.S.C.  1302). 

2.  In  §441.301,  paragraph  (a)  js 
revised;  the  introductory  text  of 
paragraph  (b)  is  revised;  the 
introductory  text  of  paragraph  (1))(I)  is 
republished;  paragraph  (b)il)(ii)  is 
revised;  a  now  paragraph  (b)ll)(iii)  is 
added;  and  paragraph  (b)(4)  is  revised  to 
read  as  follows: 

§  441.301     Contents  of  request  for  a  waiver. 

(a)  A  request  for  a  waiver  under  tfiis 
s(;t:tion  must  consist  of  the  following: 

(1)  The  assurances  required  by 
§441.302  a.nd  the  supporting 
dorumentation  required  by  §441.303. 

(2)  When  applicable,  requests  for 
waivers  of  the  requirements  of  seclion 
1002(a)(1),  section  l902(a)(10){B),  or 
section  1902(a)(10)|C)(i){lII)  of  the  AU, 
which  concern  respectively, iiatewide 
application  of  Medicaid,  comparability 
of  services,  and  income  and  resource 
ndos  applicable  to  individuals  with 
.spouses  hving  in  the  communitv. 

(3)  A  statement  explaining  whether 
the  agency  will  refuse  to  offer  home  or 
c  ommunity-based  ser\'ict'b  to  any 
recipient  if  the  agency  can  n^asonably 
expect  that  the  cost  of  the  services 
would  e.xceed  the  co.^;!  of  an  r(ju'ival»>nf 
level  of  care  provided  in — 

(i)  A  hospital  (n.s  defined  in  §440,10 
<if  this  chapter); 

(ii)  A  NF  (as  defined  m  stxf  inn 
1919(a)  of  the  Act):  or 

(lii)  An  ICF/MR  (;<s  defimd  in 
§:  440. 1.'30  of  this  chapter),  if  applu^able. 

(b)  If  the  agsiiCy  funiishf  .^  i.ome  anrl 
Lommunily-bascd  services,  as  defined  in 
§440.180  of  this  subchapter,  under  a 
waive;  granted  undt»r  this  subp^.^.  ihi- 
waiver  request  must— 

(1)  Provi  Jp  that  the  services  ar;' 
furnished — 
*        •        *        «         • 

(ii)  Only  to  recipients  who  are  not 
Uipatients  uf  a  hospital,  NF,  or  ICF/MR, 
and 

(iii)  Only  to  recipients  who  the  agency 
determines  would,  in  the  absence  of 
these  services,  require  the  Medicaid 
covered  level  of  care  provided  in— 

(A)  A  hospital  (as  cfefined  in  §440.10 
of  this  chapter): 


(B)  A  NF  (as  defined  in  section 
1919(a)  ofthe  Act);  or 

(C)  An  ICF/MR  (as  defined  in 
§  440.150  of  this  chapter); 
«         •        •        <        « 

(4)  Describe  the  services  to  be 
furnished  so  that  each  service  is 
separately  defined.  Multiple  services 
that  are  generally  considered  to  be 
separatt;  services  may  not  be 
consolidated  under  a  single  definition. 
Commonly  accepted  terms  must  be  used 
to  describe  the  service  and  definitions 
may  not  be  open  ended  in  scope.  HCFA 
will,  however,  allow  com.bined  service 
definitions  (bundling)  when  this  will 
permit  more  efficient  delivery  of 
services  and  not  compromi.se  either  .* 
recipient's  access  to  or  free  choice  of 
providers. 
»         •         •         •         « 

3.  In  §441.302.  the  introductory 
paragraph  is  revised;  paragraphs  (c)  ancf 
(e)  are  revised;  paragraph  (Q  is 
redesignated  as  paragraph  (h)  and 
republished;  and  new  paragraphs  (f).  (g) 
(i),  and  (j)  are  added  to  read  as  fnilnw^- 

§  44 1 .302    State  assurances. 

Unless  the  Medicaid  agenc:y  provides 
the  following  satisfactory  assurances  fo 
HCFA.  HCFA  will  not  grant  a  waiver 
under  this  subpart  and  may  terminate  a 
waiver  aiit^ady  granted: 
•   ■      •         •         »         • 

(r)  Evaluation  of  need. — Assurant.e 
ih^it  the  agency  will  provide  for  thf" 
fcllowing: 

(1)  Initial  (^valuation— An  evaluation 
ol  the  need  fur  the  level  of  c.Tre  pnivided 
in  a  hospitnl.  a  NF,  or  an  ICF/MR  when 
there  is  a  re;isonable  indication  that  a 
rerip)nnt  might  need  the  services  in  the 
near  future  (that  is,  a  month  or  les«) 
unless  he  or  she  receives  homo  or 
community-based  services.  For 
purposes  of  this  section,  "evaluation' 
means  a  review  of  an  individu-d 
recipient's  condition  to  determinf* — 

(i)  If  the  recipient  requires  the  level  o? 
(iTc  provided  in  a  bo.vpital  as  defined  i.i 
§  440.40  of  this  .subrh^pter,  a  NF  .^s 
dr;fincd  in  settion  lOlO'a)  of  ihr'  Act,  ui 
an  ICF/MR  as  defined  by  §440  150  of 
this  subchiipts-'-;  and 

(ii)  That  !he  recipient,  but  fo;  the 
pmvi?::on  of  waiver  sen-ices,  would 
otherAisp  be  institutionalized  in  such  .i 
facility. 

(2)  Periodic  reevaloations.— 
ReevaJuations,  at  least  annually,  i,\  ■.  M:h 
recipient  receiving  home  or  communjry- 
based  services  to  determine  if  the 
recipient  continues  to  need  the  level  of 
care  provided  and  would,  but  for  the 
provision  of  waiver  services,  otherwisi^ 
be  institutionalized  in  one  of  the 
following  institutions: 
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(i)  A  hospital; 
(ii)  A  NF:  or 
(iii)  An  ICF/MR. 

•        •        •        • 

(e)  Average  per  capita  expenditures. — 
Assurance  that  the  Average  per  capita 
fiscal  year  expenditi  ires  under  the 
waiver  will  not  exaed  100  percent  of 
the  average  per  capi  ta  expenditures  that 
would  have  been  made  in  the  fiscal  year 
for  the  level  of  care  irovided  in  a 
hospital,  NF.  or  ICF  MR  under  the  State 
plan  had  the  waiver  not  been  granted. 

(1)  These  expenditures  must  be 
reasonably  estimate!  and  documented 
by  the  agency. 

(2)  The  estimate  r  lust  be  on  an  annual 
basis  and  must  cove  r  each  year  of  the 
waiver  period. 

(f)  Actual  total  ex  oenditures. — 
Assurance  that  the  £  gency's  actual  total 
expenditures  for  hoi  ne  and  community- 
based  and  other  Me(  licaid  services 
under  the  waiver  an  d  its  claim  for  FFP 
in  expenditures  for  he  services 
provided  to  recipier  ts  under  the  waiver 
will  not.  in  any  yeai  of  the  waiver 
period,  exceed  100   lercent  of  the 
amount  that  would  »e  incurred  by  the 
State's  Medicaid  pr(  gram  for  these 
individuals,  absent  he  waiver,  in — 

(1)  A  hospital; 

(2)  A  NF;  or 

(3)  An  ICF/MR. 

(g)  Institutionalizi  Hon  absent 
ivaiver. — Assurance  that,  absent  the 
waiver,  recipients  ii  the  waiver  would 
receive  the  appropriate  type  of 
Medicaid-funded  in  ititutional  care 
(hospital.  NF.  or  ICF  /MR)  that  they 
require. 

(h)  Reporting. — ^A  isurance  that 
annually,  the  agenc  will  provide  HCFA 
with  information  on  the  waiver's 
impact.  That  inform  ition  must  be 
consistent  with  a  da  a  collection  plan 
designed  by  HCFA  c  nd  must  address  the 
waiver's  impact  on-  - 

(1)  The  type,  amoi  mt,  and  cost  of 
services  provided  ui  ider  the  State  plan; 
and 

(2)  The  health  anc  welfare  of 
recipients. 

(i)  Habilitation  se:  vices. — Assurance 
that  prevocational,  educational,  or 
supported  employm  3nt  services,  or  a 
combination  of  thesi  (  services,  if 
provided  as  habilita  ion  services  under 
the  waiver,  are — 

(1)  Not  otherwise  ivailable  to  the 
individual  through  i  local  educational 
agency  under  sectio:  i  602  (16)  and  (17) 
of  the  Education  of  I  ae  Handicapped 
Act  (20  U.S.C.  1401   16  and  17))  or  as 
services  under  sectii  n  110  of  the 
Rehabilitation  Act  o '  1973  (29  U.S.C. 
730);  and 

(2)  Furnished  onli  to  individuals  who 
have  been  deinstitut  lonalized. 


regardless  of  discharge  date  from  a 
Medicaid-certified  NF  or  ICF/MR. 

(3)  Furnished  as  part  of  expanded 
habilitation  services  on  or  after  April  7. 
1986.  if  the  State  has  requested  and 
received  HCFA's  approval  under  a 
waiver  or  an  amendment  to  a  waiver. 

(j)  Day  treatment  or  partial 
hospitalization,  psychosocial 
rehabilitation  services,  and  clinic 
services  for  individuals  with  chronic 
mental  illness.  Assurance  that  FFP  will 
not  be  claimed  in  expenditures  for 
waiver  services  including,  but  not 
limited  to.  day  treatment  or  partial 
hospitalization,  psychosocial 
rehabilitation  services,  and  clinic 
services  provided  as  home  and 
community-based  services  to 
individuals  with  chronic  mental 
illnesses  if  these  individuals,  in  the 
absence  of  a  waiver,  would  be  placed  in 
an  IMD  and  are — 

(1)  Age  22  to  64; 

(2)  Age  65  and  older  and  the  State  has 
not  included  the  optional  Medicaid 
benefit  cited  in  §  440.140;  or 

(3)  Age  21  and  under  and  the  State 
has  not  included  the  optional  Medicaid 
benefit  cited  in  §  440.160. 

4.  In  §  441.303,  the  introductory 
paragraph  is  revised;  the  introductory 
text  of  paragraph  (c)  is  republished; 
paragraph  (c)(2)  is  revised;  the 
introductory  te.xt  of  paragraph  (f)  is 
revised;  paragraphs  (f)(1)  and  (f)(2)  are 
revised;  (f)(3)  is  removed;  paragraph 
(f)(4)  is  redesignated  as  paragraph  (f)(3) 
and  revised;  new  paragraphs  (0(4),  (5). 
(6).  (7).  (8),  (9).  and  (10)  are  added; 
paragraph  (g)  is  revised;  and  new 
paragraphs  (h)  and  (i)  are  added  to  read 
as  follows: 

§441.303    Supporting  documentation 
required. 

The  agency  must  furnish  HCFA  with 
sufficient  information  to  support  the 
assurances  required  by  §  441.302. 
Except  as  HCFA  may  otherwise  specify 
for  particular  waivers,  the  information 
must  consist  of  the  following: 
***** 

(c)  A  description  of  the  agency's  plan 
for  the  evaluation  and  reevaluation  of 
recipients,  including — 

***** 

(2)  A  copy  of  the  evaluation  form  to 
be  used;  and  if  it  differs  from  the  form 
used  in  placing  recipients  in  hospitals, 
NFs.  or  ICFs/MR.  a  description  of  how 
and  why  it  differs  and  an  assurance  that 
the  outcome  of  the  new  evaluation  form 
is  reliable,  valid,  and  fully  comparable 
to  the  form  used  for  hospital,  NF.  or 
ICF/MR  placement; 
***** 

(f)  An  explanation  with  supporting 
documentation  satisfactory  to  HCFA  of 


how  the  agency  estimated  the  average 
per  capita  expenditures  for  services. 

(1)  "The  annual  average  per  capita 
expenditiu^  estimate  of  the  cost  of  home 
and  community-based  and  other 
Medicaid  services  under  the  waiver 
must  not  exceed  the  estimated  annual 
average  per  capita  expenditures  of  the 
cost  of  services  in  the  absence  of  a 
waiver.  The  estimates  are  to  be  based  on 
the  following  equation: 

D+D'  <  G■^G'. 

The  symbol  "<"  means  that  the  result  of  the 
left  side  of  the  equation  must  be  less 
than  or  equal  to  the  result  of  the  right 
side  of  the  equation. 

D  =  the  estimated  annual  average  pier  capita 
Medicaid  cost  for  home  and  community- 
based  ser\'ices  for  individuals  in  the 
waiver  program. 

D'  =  the  estimated  annual  average  per  capita 
Medicaid  cost  for  all  other  services 
provided  to  individuals  in  the  waiver 
program. 

G  =  the  estimated  annual  average  per  capita 
Medicaid  cost  for  hospital.  NF,  or  ICF/ 
MR  care  that  would  be  incurred  for 
individuals  served  in  the  waiver,  were 
the  waiver  not  granted. 

C  =  the  estimated  annual  average  per  capita 
Medicaid  costs  for  all  services  other  than, 
those  included  in  factor  G  for 
individuals  served  in  the  waiver,  were 
the  waiver  not  granted. 

(2)  For  purposes  of  the  equation,  the 
prime  factors  include  the  average  per 
capita  cost  for  all  State  plan  services 
and  expanded  EFSDT  services  provided 
that  are  not  accounted  for  in  other 
formula  values. 

(3)  In  making  estimates  of  average  per 
capita  expenditures  for  a  waiver  that 
applies  only  to  individuals  with  a 
particular  illness  (for  example,  acquired 
immune  deficiency  syndrome)  or 
condition  (for  example,  chronic  mental 
illness)  who  are  inpatients  in  or  who 
would  require  the  level  of  care  provided 
in  hospitals  as  defined  by  §  440.10,  NFs 
as  defined  in  section  1919(a)  of  the  Act, 
or  ICFs/MR,  the  agency  may  determine 
the  average  per  capita  expenditures  for 
these  individuals  absent  the  waiver 
without  including  expenditures  for 
other  individuals  in  the  affected 
hospitals,  NFs.  or  ICFs/MR. 

(4)  In  making  estimates  of  average  per 
capita  expenditures  for  a  separate 
waiver  program  that  applies  only  to 
individuals  identified  through  the 
preadmission  screening  annual  resident 
review  (PASARR)  process  who  are 
developmentally  disabled,  inpatients  of 
a  NF,  and  require  the  level  of  care 
provided  in  an  ICF/MR  as  determined 
by  the  State  on  the  basis  of  an 
evaluation  imder  §  441.303(c).  the 
agency  may  determine  the  average  per 
capita  expenditures  that  would  have 
been  made  in  a  fiscal  year  for  those 


individuals  based  on  the  average  per 
capita  expenditures  for  inpatients  in  an 
ICF/MR.  When  submitting  estimates  of 
institutional  costs  without  the  waiver, 
the  agency  may  use  the  average  per 
capita  costs  of  ICF/MR  care  even  though 
the  deinstitutionalized  developmentally 
disabled  were  inpatients  of  NFs. 

(5)  For  persons  diverted  rather  than 
deinstitutionalized,  the  State's 
evaluation  process  required  by 

§  441.303(c)  must  provide  for  a  more 
detailed  description  of  their  evaluation 
and  screening  procedures  for  recipients 
to  ensure  that  waiver  services  will  be 
limited  to  persons  who  would  otherwise 
receive  the  level  of  care  provided  in  a 
ho-spital,  NF,  or  ICF/MR,  as  applicable. 

(6)  The  State  must  indicate  the 
number  of  unduplicated  beneficiaries  to 
which  it  intends  to  provide  waiver 
services  in  each  year  of  its  program. 
This  number  will  constitute  a  limit  on 
the  size  of  the  waiver  program  unless 
the  State  requests  and  the  Secretary 
approves  a  greater  number  of  waiver 
participants  in  a  waiver  amendment. 

(7)  In  determining  the  average  per 
capita  expenditures  that  would  have 
been  made  in  a  waiver  year,  for  waiver 
estimates  that  apply  to  persons  with 
mental  retardation  or  related  conditions, 
the  agency  may  include  costs  of 
Medicaid  residents  in  ICFs/MR  that 
have  been  terminated  on  or  after 
November  5, 1990. 

(8)  In  submitting  estimates  for  waivers 
that  include  personal  caregivers  as  a 
waiver  service,  the  agency  may  include 
a  portion  of  the  rent  and  food  attributed 
to  the  unrelated  personal  caregiver  who 
resides  in  the  home  or  residence  of  the 
recipient  covered  under  the  waiver.  The 
agency  must  submit  to  HCFA  for  review 
and  approval  the  method  it  uses  to 
apportion  the  costs  of  rent  and  food. 
The  method  must  be^xplained  fully  to 
HCFA.  A  personal  caregiver  provides  a 
waiver  service  to  meet  the  recipient's 
physical,  social,  or  emotional  needs  (as 
opposed  to  services  not  directly  related 
to  the  care  of  the  recipient;  that  is, 
housekeeping  or  chore  services).  FFP  for 
live-in  caregivers  is  not  available  if  the 
recipient  lives  in  the  caregiver's  home 
or  in  a  residence  that  is  owned  or  leased 
by  the  caregiver. 

(9)  In  submitting  estimates  for  waivers 
that  apply  to  individuals  with  mental 
retardation  or  a  related  condition,  the 
agency  may  adjust  its  estimate  of 
average  per  capita  expenditures  to 
include  increases  in  expenditures  for     ■ 
ICF/MR  care  resulting  from 
implementation  of  a  PASARR  program 
for  making  determinations  for 
individuals  with  mental  retardation  or 
related  conditions  on  or  after  January  1 , 
1989. 


(10)  For  a  State  that  has  HCFA 
approval  to  bundle  waiver  services,  the 
State  must  continue  to  compute 
separately  the  costs  and  utilization  of 
the  component  services  that  make  up 
the  bundled  service  to  support  the  final 
cost  and  utilization  of  the  bundled 
service  that  will  be  used  in  the  cost- 
neutrality  formula. 

(g)  The  State,  at  its  option,  may 
provide  for  an  independent  assessment 
of  its  waiver  that  evaluates  the  quality 
of  care  provided,  access  to  care,  and 
cost-neutrality.  The  results  of  the 
assessment  should  be  submitted  to 
HCFA  at  least  90  days  prior  to  the 
expiration  date  of  the  approved  waiver- 
period  and  cover  the  first  24  or  48 
months  of  the  waiver.  If  a  State  chooses 
to  provide  for  an  independent 
assessment,  FFP  is  available  for  the 
costs  attributable  to  the  independent 
assessment. 

(h)  For  States  offering  habilitation 
services  that  include  prevocational. 
educational,  or  supported  employment 
services,  or  a  combination  of  these 
services,  consistent  with  the  provisions 
of  §  440.180(c)  of  this  chapter,  an 
explanation  of  why  these  servic«'s  are 
not  available  as  special  education  and 
related  services  under  sections  602  (16) 
and  (17)  of  the  Education  of  the 
Handicapped  Act  (20  U.S.C.  1401  (16 
and  17))  or  as  services  under  section  110 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  section  730); 

(i)  For  States  offering  home  and 
community-based  services  for 
individuals  diagnosed  as  chronically 
mentally  ill.  an  explanation  of  why 
these  individuals  would  not  be  placed 
in  an  institution  for  mental  diseases 
(IMD)  absent  the  waiver,  and  the  .ign 
group  of  these  individuals. 

5.  In  §441.304,  paragraphs  (a),  (b). 
and  (d)  are  revised  to  read  as  follows: 

§  441 .304    Duration  of  a  waiver. 

(a)  The  effective  date  for  a  new  waiver 
of  Medicaid  requirements  to  provide 
home  and  community-based  services 
approved  under  this  subpart  is 
established  by  HCFA  prospectively  on 
or  after  the  date  of  approval  and  after 
consultation  with  the  State  agency.  The 
initial  approved  waiver  continues  for  a 
3-year  period  from  the  effective  dale  if 
the  agency  requests  it,  the  waiver  may 
be  extended  for  additional  periods 
unless — 

(1)  HCFA's  review  of  the  prior  waiver 
period  shows  that  the  assurances 
required  by  §441.302  were  not  met:  and 

(2)  HCFA  is  not  satisfied  with  the 
assurances  and  documentation  provided 
by  the  State  in  regard  to  the  e.vti-nsion 
period. 


(b)  HCFA  will  determine  whether  a 
request  for  extension  of  an  existing 
waiver  is  actually  an  extension  request 
or  a  request  for  a  new  waiver.  If  a  Stale 
submits  an  extension  request  that  would 
add  a  new  group  to  the  existing  group 
of  recipients  covered  under  the  waiver 
(as  defined  under  §441  301(b)(6)). 
HCFA  will  consider  it  to  be  two 
requests:  One  as  an  extension  request 
for  the  existing  group,  and  the  other  as 
a  new  waiver  request  for  the  new  group. 
Waivers  may  be  extended  for  additional 
5-year  periods. 
*        »        *        •        « 

(d)  If  HCFA  finds  that  an  agency  is  not 
meeting  one  or  more  of  the  requirements 
for  a  waiver  contained  in  this  subpart, 
the  agency  is  given  a  notice  of  HCFAs 
findings  and  an  opportunity  for  a 
hearing  to  rebut  the  findings.  If  HCF.A 
determines  that  the  agency  is  not  in 
compliance  with  this  subpart  after  the 
notice  and  any  hearing.  HCFA  may 
terminate  the  wai\  er.  For  example,  a 
State  submits  to  HCFA  a  waiver  request 
for  home  and  community-based  services 
that  includes  an  estimate  of  the 
expenditures  that  would  be  incurred  if 
the  services  were  provided  to  the 
covered  individuals  in  a  hospital.  \F.  or 
ICF/MR  in  the  absence  of  the  waiver. 
HCFA  approves  the  waiver.  At  the  end 
of  the  waiver  year,  the  State  submits  to 
HCFA  a  report  of  its  actual  expenditures 
under  the  waiver.  HCFA  finds  that  the 
actual  expenditures  under  the  waiver 
exceed  100  percent  of  the  States 
approved  estimate  of  expenditures  for 
these  individuals  in  a  hospital.  NF.  or 
ICF/MR  in  the  absence  of  the  waiver. 
HCFA  next  requires  the  Stale  to  amend 
its  estimates  for  subsequent  waiver 
year(s).  HCFA  then  compares  the 
revised  estimates  with  the  States  actual 
experience  to  determine  if  the  revised 
e.stimates  are  reasonable,  HCFA  may 
Iprminate  the  waiver  if  the  revised 
estimates  indicate  that  the  waiver  is  not 
cost-neutral  or  that  the  revised  pstimates 
are  unreasonable. 

§441.305    [Redesignated as §441.307] 

6.  Section  441.305  is  redesignated  as 
§441.307. 

7.  A  new  §  441 .305  is  added  lo  read 
as  follows: 

§  441 .305    Replacement  of  recipients  in 
approved  waiver  programs. 

(a)  Regular  ivaivers.  A  State's  estimate 
of  the  number  of  individuals  who  may 
receive  home  and  communitybbsed 
services  must  include  those  who  will 
replace  recipients  who  leave  the 
program  for  any  reason.  A  State  may 
replace  recipients  who  leave  the 
program  due  to  death  or  loss  of 
eligibility  under  the  State  plan  wiihuul 
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regard  to  any  feder^ly-imposed  limit  on 
utilization,  but  musR  maintain  a  record 
of  recipients  replac  id  on  this  basis. 

(b)  Model  waiver. . 

(1|  The  number  o '  individuals  who 
may  receive  home  and  community- 
based  services  undc  r  a  model  waiver 
may  not  exceed  20C  recipients  at  any 
one  time. 

(21  The  agency  miiy  replace  any 
individuals  who  dii !  or  become 
ineligible  for  State  | tlan  services  to 
maintain  a  count  u{  to  the  number 
specified  by  the  Sta  ;e  and  approved  by 
HCF.^  within  the  2(  0-maximum  limit. 


§441.306 

8.  Section  441 
§441.306. 

9.  A  new  §  441 
as  follows: 


[Redesign  ated 


301  > 


as  §441.308] 
is  redesignated  as 


3(  6  is  added  toxead 


§  441 .306    Cooperative  arrangements  with 
the  Maternal  and  Ctiiid  Heatth  program. 

Whenever  approp  riate,  the  State 
agency  administerii  ig  the  plan  under 
Medicaid  may  entei  into  cooperative 
arrangements  with  1  he  State  agency 
responsible  for  adiTi  inistering  a  program 
for  children  with  sp  ecial  health  care 
needs  under  the  Ma  emal  and  Child^ 
Health  program  (Tit  e  V  of  the  Act)  in 
order  to  ensure  imp  roved  access  to 
coordinated  servicer  to  meet  the 
children's  needs. 

10.  Section  441.3tt)  is  revised  to  read 
as  follows: 

§441.310    Umtts  on  federal  financial 
participation  (FFP). 

(a)  FFP  for  home  4nd  community- 
based  services  Iiste<  in  §440.180  of  this 
chapter  is  not  avaih  ble  in  expenditures 
for  the  following: 

(1)  Services  provi  ied  in  a  facility 


subject  to  the  health 


requirements  descri  )ed  in  §  441.302(a) 
during  any  period  ii  i  which  the  facility 


is  fou.nd  not  to  be  ir 


and  welfare 


compliance  with 


the  applicable  Statejstandards  described 
in  that  section. 

(2)  The  cost  of  ro(  m  and  board  except 
when  provided  as— 

(i)  Part  of  respite  i  ;are  services  in  a 
facility  approved  bv  the  State  that'is  not 
a  private  residence;  or 

(ii)  For  waivers  that  allow  personal 
caregivers  as  providjers  of  approved 
waiver  services,  a  p  >rtion  of  the  rent 
and  food  that  may  fa  b  reasonably 
attributed  to  the  uni  elated  caregiver 
who  resides  in  the  s  jme  household  v>  ith 
the  waiver  recipient  FFP  for  a  live-in 
caregiver  is  not  available  if  the  recipient 
lives  in  the  caregive  r's  home  or  in  a 
residence  that  is  ow  ned  or  leased  by  the 
provider  of  Medicaid  services  (the 
caregiver).  For  purposes  of  this 
provision,  "board"  i  neans  3  meals  a  da  v 


or  any  other  full  nutritional  regimen  and 
does  not  include  meals  provided  as  part 
of  a  program  of  adult  day  health  services 
as  long  as  the  meals  provided  do  not 
constitute  a  "full"  nutritional  regimen. 

(3)  Prevocational.  educational,  or 
supported  employment  services,  or  any 
combination  of  these  services,  as  part  of 
habilitation  services  that  are — 

(i)  Provided  prior  to  April  7, 1986; 

(ii)  Provided  in  approved  waivers  that 
include  a  definition  of  "habilitation 
services"  but  which  have  not  included 
prevocational.  educational  and 
supported  employment  services  in  that 
definition; 

(iii)  Provided  to  recipients  who  were 
never  institutionalized  in  a  Medicaid 
certified  NF,or  ICF/MR:  or 

(iv)  Otherv^ise  available  to  the 
recipient  under  either  special  education 
"and  related  services  as  defined  in 
section  602(16)  and  (17)  of  the 
Education  of  the  Handicapped  Act  (20 
U.S.C.  1401  (16)  and  (17))  or  vocational 
rehabilitation  services  available  to  the 
individual  through  a  program  funded 
under  section  1 10  of  the  Rehabilitation 
Actof  1973  (29  U.S.C.  730).  * 

(4)  For  waiver  apphcations  and 
renewals  approved  on  or  after  October 
21,  1986,  home  and  community-based 
services  provided  to  individuals  aged  22 
through  64  diagnosed  as  chronically 
mentally  ill  who  would  be  placed  in  an 
institution  for  mental  diseases.  FFP  is 
also  not  available  for  such  services 
provided  to  individuals  aged  65  and 
over  and  21  and  under  as  an  alternative 
to  institutionalization  in  an  IMD  if  the 
State  does  not  include  the  appropriate 
optional  Medicaid  benefits  specified  at 
§§440.140  and  440.160  of  this  chapter 
in  its  State  plan. 

(b)  FFP  is  available  for  expenditures 
for  exfkanded  habilitation  serv ices,  as 
described  in  §  440.180.  if  the  services 
are  included  under  a  waiver  or  waiver 
amendment  approved  by  HCFA  on  or 
after  April  7.  1986. 

(Catalog  of  Federal  Assistance  Program  No. 
93.778.  Medical  .\ssistance  Program) 

Dated:  May  11.1994. 
Bruce  C.  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  June  21, 1994. 

Donna  E.  ShalaU. 

Secreforv'. 
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47  CFR  Part  1 

[FCC  94-181] 

Document  Specifications 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  grants 
petitions  for  reconsideration  of  previous 
order  amending  the  Commission's  rules 
regarding  document  specifications.  The 
rule  is  amended  to  eliminate  the 
character  per  inch  requirement  for 
Commission  filings.  Instead,  the 
amended  rule  requires  that  Commission 
filings  must  utilize  type  of  at  least  -12- 
point  in  height,  must  be  double  spaced.' 
and  must  be  filed  on  A4  or  8.5  x  11  inch 
(21.6  cm.  X  27.9  cm.)  paper  with  the 
printed  material  not  exceeding  6.5  x  9.5 
inches  (16.5  cm.  X  24.1  cm.). 
EFFECTIVE  DATE:  July  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.  Lee  Martin.  Office  of  General  Counsel 
(202)418-1758. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
memorandum  opinion  and  order, 
adopted  on  Julv  7.  1994.  and  released  on 
July  20,  1994.  the  full  text  of  the 
memorandum  opinion  and  order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street  N\V..  Washington.  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  Suite  140.  2100  M  Street.NW.. 
Washington.  DC  20037. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  By  its  order  the  Commission 
granted  reconsideration  of  a  previous^ 
order.  Amendment  of  Section  1.49  of 
the  Commission's  Rules.  58  FR  63087 
(Nov.  30.  1993),  that  was  intended  to 
ensure  against  the  circumvention  of  the 
page  limitations  by  the  use  of  printing 
reduction  processes.  To  achieve  this 
goal  more  effectively,  the  Commission 
determined  on  reconsideration  that  it 
would  eliminate  the  character  per  inch 
requirement,  but  that  it  would  amend 
§  1.49(a)  to  specify  with  greater  i 

precision  the  acceptable  format  for 
Commission  filings.  These  changes  are 
designed  to  ensure  that  all  parties  filing 
a  particular  pleading  have  an  equal 
opportunity  to  make  a  substantive 
presentation  to  the  Commission  without 
regard  to  whether  they  have  access  to 


sophisticated  word  processing 
equipment. 

2.  Section  1.49(a)  continues  to  require 
that  all  Commission  filings  be  double 
spaced,  but  the  rule  is  amended  to-    - 
specify  a  distance  of  at  least  V32  of  an 
inch  (0.158  cm.)  between  the  lines. 
Althoughrfootnotes  and  quoted  material 
may  be  single  spaced,  parties  are 
cautioned  against  abusing  the  page 
limitations  with  filings  that  contain 
excessive  single  spaced  material.  The 
permissible  paper  size  is  unchanged  but 
the  rule  is  amended  to  specify  that  the 

.  margins  must  be  set  so  that  the  printed 
material  does  not  exceed  6.5  x  6.9 
inches  (16.5  X  24.1  cm). 

3.  The  Commission  has  adopted  the 
suggestion  that  pleadings  must  utilize 
12-point  or  larger  type,  but  it  has 
deleted  the  character  per  inch 
requirement.  Such  requirement  was 
deemed  unnecessary  in  light 
specifications  as  to  point  size,  margins,- 
and  the  minimum  distance  between 
each  line  of  text. 

4.  The  Commission  also  amended  47 
CFR  1.50  to  reflect  that  briefs  should  be 
typewritten  or  mechanically  produced 
unless  the  Commission  specifically 
requests  printed  briefs,  and  that 
typewritten  or  mechanically  produced 
briefs  must  meet  all  the  general  format 
specifications  that  are  set  forth  in 
section  1 .49(a)  of  the  rules. 

List  of  Subjects  for  47  CFR  Part  1 

Administrative  practice  and 
procedure,  Pleadings,  Briefs,  and  other 
papers. 

Federal  Communications  Commission. 
William  F.  Caton,      ) 

Acting  Secretary. 

Rule  Changes  ' 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows:  -  - 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 
1082,  as  amended:  47  U.S.C. 154.  303; 
Implement,  5  U.S.C.  552  and  21  U.S.C.  853a, 
unless  otherwise  noted. 

2.  Section  1.49  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1.49    Specifications  as  to  pleadings  and 
documents. 

(a)  All  pleadings  and  documents  filed 
in  any  Commission  proceeding  shall  be 
typewritten  or  prepared  by  mechanical 
processing  methods,  and  shall  be  filed 
on  A4  (21  cm.  x  29.7  cm.)  or  on  8V2  x 
11  inch  (21.6  cm.  x  27.9  cm.)  paper  with 
the  margins  set  so  that  the  printed 


material  does  not  exceed  6V2  x  9V2 
inches  (16.5  cm.  x  24.1  cm.).  The 
printed  material  may  be  in  any  typeface 
of  at  least  12-point  (0.42333  cm.  or 
'  V72")  in  height.  The  body  of  the  text 
must  be  double  spaced  with  a  minimum 
distance  of  V32  of  an  inch  (0.5556  cm.) 
between  each  line  of  text.  Footnotes  and 
long,  indented  quotations  may  be  single 
spaced,  but  must  be  in  type  that  is  1 2- 
point  or  larger  in  height,  with  at  least 
V16  of  an  inch  (0.158  cm.)  between  each 
line  of  text.  Counsel  are  cautioned 
against  employing  extended  single 
spaced  passages  or  excessive  footnotes 
to  evade  prescribed  pleading  lengths.  If 
single-spaced  passages  or  footnotes  are 
used  in  this  manner  the  pleading  will, 
at  the  discretion  of  the  Commission, 
either  be  rejected  as  unacceptable  for 
filing  or  dismissed  with  leave  to  be 
refiled  in  proper  form.  Pleadings  may  be 
printed  on  both  sides  of  the  paper. 
Pleadings  that  use  only  one  side  of  the 
paper  shall  be  stapled,  or  otherwise 
bound,  in  the  upper  left-hand  comer; 
those  using  both  sides  of  the  paper  shall 
be  stapled  twice,  or  otherwise  bound, 
along  the  left-hand  margin  so  that  it 
opens  like  a  book.  The  foregoing  shall 
not  apply  to  printed  briefs  specifically 
requested  by  the  Commission,  official 
publications,  charted  or  maps,  original 
documents  (or  admissible  copies 
thereofl  offered  as  exhibits,  specially 
prepared  exhibits,  or  if  otherwise 
specifically  provided.  All  copies  shall 
be  clearly  legible. 
*        *        *        »        • 

3.  Section  l.,50  is  revised  to  read  as 
follows:     .\  '      - 

§  1 .50    Specifications  as  to  briefs. 

The  Commission's  preference  is  for 
briefs  that  are  typewritten  or  prepared 
by  mechanical  processing  methods. 
Printed  briefs  will  be  accepted  only  if 
specifically  requested  by  tiie 
Commission.  Typewritten  or 
mechanically  produced  briefs  must 
conform  to  all  of  the  specifications  for 
pleadings  and  documents  set  forth  in 
§1.49. 

jFR  Doc.  94-17991  Filed  7-22-94:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

(Docket  No.  931235-4107;  I.D.  071594K] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NO.A.A), 
Commerce. 

ACTION:  Notice  of  inseason  action. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  pubhshes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea 

EFFECTIVE  DATE:  July  12,  1994.  through 
October  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  telephone  907-586- 
7221;  Gary  Smith,  telephone  206-526- 
6140;  or  Donald  McCaughran.  telephone 
206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa. 
Ontario,  on  March  2,  1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29,  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522,  May 
2, 1994).  On  behalf  of  the  IPHC.  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  11. 
Area  2A  to  Reopen  on  July  19 

The  July  6  fishing  period  in  Area  2.\ 
(Washington,  Oregon,  and  California) 
resulted  in  a  catch  of  125,000  lb  (56.7 
mt),  leaving  nearly  54,000  lb  (24.5  mt) 
yet  to  be  caught  from  the  178,750  lb  (81 
mt)  catch  limit.  Area  2A  will  reopen  on 
July  19  for  10  hours  from  8:00  am.  to 
6:00  p.m.  local  time.  Fishing  period 
limits  as  indicated  in  the  following  table 
will  be  in  effect  for  this  opening.  Note 
that  the  fishing  period  fimits  for  the 
three  smallest  vessel  classes  have  all 
been  set  at  the  same  level. 
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Vessel  dass 


Fishing  period  hmit 
(pounds) 


'  Weights  are  after  2 
ducted  for  ice  and  slime 
prior  to  weighing. 


The  fishing  period  limit  is  shown  in 
terms  of  dressed,  hea  i-off  weight  as 
well  as  dressed,  heac  -on  weight. 
Fishermen  should  be  aware  that 
regulations  require  tl  at  all  halibut  from 
Area  2A  be  landed  w  th  heads  on.  The 
fishing  period  limit  a  jplies  to  the 
vessel,  not  the  indivi  lual  fisherman. 
and  any  landings  ove  r  the  vessel  limit 
will  be  subject  to  fori  jiture  and  may 
result  in  a  tine. 

Area  4C  to  Reopen  oi  i  August  2 
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Vessel  class 


percent  has  been  de- 
if  fish  are  rxjt  washed 


TJie  IPHC  has  deteimined 
676.000  lb  (306.6  mt) 
from  Area  4C  during 
periods  between  June 
the  total  catch  is  24 
than  the  catch  limit 
mt),  the  IPHC  will 
a  single  24-hour 
commencing  at  12:00 
Daylight  Time  on  Au  ;ust 
at  12:00  noon  Alaska 
Augusts.  A  1.5001b 
will  apply  to  all  vessels 
fishing  period  insteat 
(4.5  mt)  limit  specifi 
Pacific  Halibut  Fish 


OK) 

0 


reipen 
fishi  ig 


that  nearly 

were  harvested 

14  1-day  fishing 

3  and  June  30.  As 

lb  (10.9  mt)  less 

700,000  lb  (317.5 

Area  4C  for 

period 

noon  Alaska 

2  and  ending 
Daylight  Time  on 
0.7  mt)  catch  limit 

during  this 
ofthe  10,000  lb 
in  the  1994 
Regulations 

September  Fishing  P(  riods  and  Limits 
in  Areas  20,  3A,  and  3B 


eim 


ified 


eies 


The  IPHC  has  det 
period  Umits  will  not 
Area  2C  during  the 
but  will  be  required 
to  avoid  exceeding 

The  IPHC  has  set 
all  three  areas  at  48 
periods  will  open  on 
12:00  noon  Alaska 
close  on  September 
Alaska  Daylight  Time 
limits  for  Areas  3 A 
follows: 


ined  that  fishing 
be  required  in 
S<  ptember  opening, 
i  1  Areas  3A  and  3B 
th? catch  limit. 

ti  e  fishing  period  in 
h  )urs.  The  fishing 
September  12  at 
Da  ylight  Time,  and 
at  12:00  noon 
Fishing  period 
3B  are  as 


1  \ 


ar  d 


Length 


0-25  .. 

26-30 

31-35 

36-40 

41-45 

46-50 

51-55 

56+  .... 


Letter 


Ffshing  period  lim- 
its (pounds, 
(Messed,  heads 
off) 


Area  3A     Area  36 


600 

900 

2,700 

3,500 

5.600 

7.900 

11,600 

20,000 


600 

900 

2.700 

3.5(30 

5,600 

7.900 

11.600 

20,000 


The  above  fishing  period  limits  reflect 
the  historical  average  catch,  adjusted  by 
anticipated  fleet  size  and  catch  rate  to 
avoid  exceeding  the  catch  limit.  The 
appropriate  length  and  letter  for  each 
vessel  class  is  printed  on  each  hahbut 
license.  Decals  showing  the  letter  have 
been  supplied  vdth  the  license  and 
should  he  displayed  on  the  vessel. 

In  the  event  that  the  catch  limit  in  one 
or  more  of  the  three  areas  is  not 
attained,  and  sufficient  poundage 
remains  to  permit  further  fishing,  the 
next  scheduled  fishing  period  is  October 
10.  NMFS  should  be  contacted 
regarding  sablefish  retention  during  the 
halibut  opening. 

Dated:  July  18. 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-17919  Filed  7-22-94;  8:45  ami 
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50  CFR  Part  301 

[Docket  No.  931235-4107;  I.D.  071594F] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  notice  of 
this  toseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery-.  This  action  is  intended 
to  enhance  the  conser\'ation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  July  6, 1994,  through 
September  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennov-er.  telephone  907-586- 
7221:  Gary  Smith,  telephone  206-526- 


6140;  or  Donald  McCaughran,  telephone 
206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  ofthe  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC.  on  March 
29.  1979).  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522,  Mav 
2, 1994).  On  behalf  of  the  IPHC.  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  9 

Last  Oregon  Sport  Season  Canceled,  30- 
Fathom  Fishery  to  Continue 

The  final  sport  Pacific  halibut  season 
scheduled  to  begin  August  6  in  all 
depths  between  Cape  Falcon  (lat. 
45°46'00"N.)  and  the  California  border 
(lat.  42°00'00"N.)  has  been  canceled. 
Insufficient  catch  limit  remains  to  allow 
for  a  complete  day  of  fishing.  Therefore, 
the  current  sport  halibut  fishery  inside 
the  30-fathom  curve  nearest  to  the 
coastline  as  plotted  on  National  Ocean 
Service  charts  numbered  18520, 18580, 
and  18600  from  Cape  Falcon  to  the 
Cahfomia  border  will  continue  until  the 
overall  catch  limit  for  this  area  is 
reached.  The  fishery  is  open  7  days  a 
week  with  a  daily  bag  limit  of  two 
halibut  per  person,  one  with  a  minimum 
overall  size  limit  of  32  in  (81.3  cm)  and 
the  second  with  a  minimum  overall  size 
Hmit  of  50  in  (127  cm).  This  fishery  will 
close  when  the  remaining  catch  limit  of 
2,610  lb  (1.2  mt)  is  reached  and  the 
season  is  closed  by  the  Commission,  or 
September  3t)»  whichever  occurs  first. 

Strait  of  Juan  de  Fuca  and  Puget  Sound 
Sport  Fishery  Closes 

Sport  fishing  for  Pacific  halibut  in  the 
Strait  of  Juan  de  Fuca  and  Puget  Sound 
(waters  east  of  a  line  from  Bonilla  Point, 
lat.  48''35'44"N..  long.  124°43'00"W.,  to 
the  buoy  adjacent  to  Dimtz  Rock,  lat. 
48°24'55"N.,  long.  124°44'50"W..  to 
Tatoosh  Island  lighthouse,  lat. 
48''23'30"N..  long.  124''44'00"\V..  to 
Cape  Flattery,  lat.  48''22'55"N..  long. 
124°43'42"\V.)  closed,  as  scheduled,  at 
11:59  p.m.  on  July  5.  Sport  fishing  for 
Pacific  halibut  will  remain  closed  for 
the  rest  of  1994. 


Dated;  July  18, 1994 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-17921  Filed  7-22-94:  8:4^5  am] 
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National  Oceanic  and  Atmospheric 
Administration 

50CFRPart301 

(Docket  No.  931235-4107;  I.D.  071594G] 
Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries.  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  pvibhshes  notice  of 
•  this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  July  7. 1994,  through 
October  31. 1994. 

FOR  FURTVCR  INFORMATION  CONTACT: 
Steven  Pennoyer.  telephone  907-586- 
7221;  Gary  Smith,  telephone  206-526- 
6140;  or  E)onald  McCaughran,  telephone 
206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  ofthe  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC.  on  March 
29.  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522.  May 


2, 1994).  On  behalf  of  the  IPHC,  this 
inseason  action  is  published  in  the 
■  Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  10 

Area  4B  to  Close  July  9 

The  IPHC  estimates  that  15  percent 
(315,000  lb  (142.9  mt))  ofthe  catch  Hmit 
in  Area  4B  (Aleutian  Islands)  will  be 
taken  by  the  end  of  the  July  9  fishing 
period.  As  it  was  decided  at  the  1994 
Annual  Meeting  to  reserve  85  percent  of 
the  Area  48  catch  for  the  August  15 
fishery,  the  IPHC  is  cancehng  fishing 
periods  scheduled  from  July  11  through 
August  14.  Therefore,  Area  48  will  close 
on  July  9  at  8:00  p.m.  Alaska  Daylight 
Time  and  reopen  on  August  15.to  take 
the  remaining  catch  limit. 

Dated;  July  18.  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Sei\-ice. 

IFR  Doc.  94-17920  Filed  7-22-94:  8:45  ami 
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50  CFR  Pan  672 

[Docket  No.  931 199-4042;  1.0. 071894A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceariic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 


summary:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  the  "other 
rockfish"  species  category  in  the  Eastern 
Regulatory  Area  in  the  Gulf  of  Alaska 
(CX3A).  This  action  is  necessary  to  fullv 
utilize  the  total  allowable  catch  (TAC) 
for  the  "other  rockfish"  species  category 
in  the  Eastern  Regulator^'  Area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  July  20,  1994,  until  12 
midnight.  A.l.t.,  December  31.  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  CX)A  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  ofthe  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  annual  TAG  for 
the  "other  rockfish"  species  category  in 
the  Eastern  Regulatory  Area,  was 
established  by  the  final  1994 
specifications  (59  FR  7647,  February  16. 
1994).  as  1048  metric  tons  (mt).  The 
specifications  also  closed  the  directed 
fishery  for  the  "other  rockfish"  species 
category  in  the  Eastern  Regulatory  Area 
under  §672. 20(c)(2)(ii).  NMFS  has 
determined  that  as  of  July  2.  1994,  917 
mt  remains  unharvested. 

The  Director,  Alaska  Region,  NMFS. 
has  determined  that  the  1994  T.\C  for 
the  "other  rockfish"  species  category  in 
the  Eastern  Regulatory  Area  has  not 
been  reached  and  that  the  remaining 
amount  is  sufficient  to  support  a 
directed  fishery.  Therefore,  NMFS  is 
rescinding  the  previous  closure  and  is 
opening  directed  fishing  for  the  "other 
rockfish"  species  category  in  the  Eastern 
Regulatory  Area,  effective  at  12  noon, 
A.l.t.,  July  2fi.  1994. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O. 12866. 

Authorit>-;  16  U.S.C.  1801  et  seq. 
Dated;  July  19.  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-17933  Filed  7-19-94;  3:59  pm| 

BILLING  COOE  3510-22-F 


37724 


Proposec 


Rules 


Federal  Register 
Vol.  59,  No.  141 
Monday,  July  25,  1994 


This  section  of  the 
contains  notices  to  the 
issuance  of  mles  and 
purpose  of  these 
persons  an  opportunitv 
rule  making  prior  to  th« 
rules. 


FEDERAL  REGISTER 
public  of  the  proposed 
regulations.  The 
notices  is  to  give  interested 
to  participate  in  the 
adoption  of  the  final 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSI 

RIN3150-AD94 

Environmental  Review  for  Renewal  of 
Operating  Licenses 

AGENCY:  Nuclear  Re  ;uIatory 

Commission. 

ACTION:  Supplemenl^l  proposed 

rulemaking. 


SUMMARY:  The  Nuci 
Commission  (NRC) 
supplement  to  the 
concerning  the  envi 
for  renewal  of 
supplement  would 
of  purpose  and  neec 
Federal  action  that 
environmental  rev 
for  renewal  of  nuc 
operating  licenses, 
developed  in 
comments  on  the 
redefinition  presen 
supplement  to  the  p 
also  affect  the  ident 
alternatives  to  the 
will  be  considered  i 
reviews  for  hcense 
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DATES:  Submit  comitents 
8, 1994.  Comments 
date  will  be  consi 
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received  on  or  befo 


r  Regulatory 
s  proposing  a 
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11  be  used  in  the 
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is  action  was 
to  public 
proposed  rule.  The 
in  the 
oposed  rule  would 
Ication  of 
proposed  action  that 

environmental 
renewal. 

by  September 
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dered  if  it  is  practical 
mission  is  able  to 
only  for  comments 
this  date. 
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ai  d 


ADDRESSES:  Send 
Secretary,  U.S.  Nucl 
Commission,  VVashi 
ATTN:  Docketing  a 

Hand  deliver 
Rockville  Pike,  RockK 
between  7:45  am 
workdays. 

Comments  receiv 
rule  as  well  as  other 
to  this  rulemaking 
inspection  at  the 
Room,  2120  L  Street 
Washington,  DC. 


CO  nments  to: 
;ar  Regulatory 
igton,  DC  20555. 
Service  Branch, 
comtnents  to:  11555 
ille,  Maryland, 
4:15  p.m.  Federal 


€d 


aie 


NRC 


on  the  proposed 

documents  relevant 

available  for 

Public  Document 

NW.  (Lower  Level), 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Cleary,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  Telephone:  (301)  415-6263. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  17, 1991  (56  FR  47016), 
the  NRC  published  in  the  Federal 
Register  proposed  amendments  to  its 
environmental  protection  regulations, 
10  CFR  Part  51,  that  would  establish 
new  requirements  for  the  environmental 
review  of  applications  to  renew 
operating  licenses  for  nuclear  power 
plants.  Concurrently,  the  NRC 
published  NUREG-1437.1  a  draft 
Generic  Environmental  Impact 
Statement  (GEIS)  that  contained  the 
analysis  which  NRC  proposed  to  codify 
in  10  CFR  Part  51.  In  commenting  on 
the  proposed  rule  and  the  draft  GEIS,  a 
number  of  States  expressed 
dissatisfaction  with  the  treatment  of 
need  for  generating  capacity,  alternative 
energy  sources,  and  certain  other  issues. 
They  expressed  strong  concerns  that  the 
proposed  rule  would  intrude  adversely 
on  traditional  State  regulatory  authority 
over  these  matters.  They  expressed 
concern  that  designation  of  need  for 
generating  capacity  and  alternative 
energy  sources  as  Category  1  ^  issues 
would  substantially  eliminate  public 
participation,  would  adversely  affect 
independent  State  consideration  of 
these  matters,  and  would  inadequately 
provide  for  use  of  current,  project 
specific  information. 

The  Commission  instructed  the  NRC 
staff  to  develop  an  options  paper  for 
responding  to  these  State  concerns,  to 
solicit  State  views  on  the  options,  and 
to  present  these  options  to  the 
Commission.  To  facilitate  discussion  of 


'  Copies  of  NUREG-1437  may  be  purchased  from 
the  Superintendent  of  Documents.  U.S.  Government 
Priming  Office,  Mail  Slop  SSOP,  Washington.  DC 
20402-9328.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  SpringHeld.  VA  22161.  A  copy  is  also 
available  for  inspection  and  copving  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L  Street.  NW. 
(Lower  Level).  Washington,  DC  20555-0001. 

-  Category  defmitions: 

Category  1 — A  generic  conclusion  on  the  impact 
has  been  reached  for  all  affected  nuclear  power 
plants.  ' 

Category  2— A  generic  conclusion  on  the  impact 
has  been  reached  for  all  nuclear  power  plants  that 
fail  within  defined  bounds. 

Category  3 — A  generic  conclusion  on  the  impdcl 
was  not  reached  for  any  nuclear  power  plint. 


these  matters  the  NRC  staff  developed 
an  options  paper  entitled  "Addressing 
The  Concerns  Of  States  And  Others 
Regarding  The  Role  Of  Need  For 
Generating  Capacity,  Alternative  Energy 
Sources,  Utility  Costs,  And  Cost-Benefit 
Analysis  In  NRC  Environmental 
Reviews  For  Relicensing  Nuclear  Power 
Plants:  An  NRC  Staff  Discussion  Paper." 
A  Federal  Register  notice  (January  18, 
1994;  59  FR  2542)  announced  the 
scheduling  of  three  regional  workshops 
and  the  availability  of  the  options  paper. 

The  workshops  were  held  during  the 
month  of  February  1994,  in  Rockville. 
MD  (February  9,  1994),  Rosemont,  IL 
(February  15, 1994),  and  Chicopee,  M,^ 
(February  17, 1994).  Discussants 
represented  seven  States,  the  National 
Association  of  Utility  Regulatory 
Commissioners,  three  public  advocacy 
groups,  the  Nuclear  Utility  Management 
and  Resources  Council  (now  known  as 
the  Nuclear  Energy  Institute  (NEI))  and 
the  NRC.  Representatives  of  several 
other  States,  public  advocacy  groiips, 
and  industry  actively  participated  from 
the  floor.  A  transcript  of  each  workshop 
was  taken.  Subsequent  to  the 
workshops,  written  comments  were 
filed  by  eight  States,  three  public 
advocacy  groups,  the  Nuclear  Energy   ■ 
Institute  (NEI)  and  tvvo  utilities.  In 
addition,  subsequent  to  the  workshops 
and  receipt  of  most  of  the  written 
comments,  the  NRC  staff  met  with  the 
Environmental  Protection  Agency  (EPA] 
and  the  Council  on  Environmental 
Quality  to  discuss  the  staffs  proposed 
options  and  the  comments  and  options 
offered  by  the  States.  EPA  submitted 
written  comments  on  May  11, 1994. 

In  their  written  submittal,  NEI  and 
Yankee  Atomic  Electric  Company 
(YAEC)  each  presented  an  approach  to 
the  handling  of  need  and  alternatives  in 
the  rule  that  they  believe  would  resolve 
the  concerns  expressed  by  the  States. 
These  proposals  had  not  been 
adequately  developed  for  discussion  at 
the  time  of  the  regional  workshops. 
Because  the  NRC  staff  needed  to  better 
understand  these  proposals  before 
reporting  to  the  Commission  on  a 
recommended  approach,  a  public 
meeting  with  NEI  and  YAEC  was  held 
on  May  16, 1994.  The  meeting  was 
announced  in  the  Federal  Register  (May 
4,  1994;  59  FR  23030).  Participants  in 
the  regional  workshops  were  notified  of 
the  meeting  in  advance  and  later 
furnished  with  the  meeting  transcript. 
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After  considering  the  range  of  options. 
'  the  NRC  staff  has  narrowed  its 
consideration  to  two  basic  approaches 
to  the  treatment  of  "purpose  and  need" 
and  "alternatives"  that  will  best  satisfy 
the  concerns  of  the  States  and  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  One  approach  has  been 
proposed  by  the  State  of  New  York  and 
was  endorsed  by  several  other  States. 
The  other  approach,  recommended  in 
this  document,  was  developed  by  the 
NRC  staff  after  consideration  of  the 
meeting  transcripts  and  written 
comments.  Borrowing  from  some  of  the 
elements  of  the  YAEC  and  NEI 
proposals,  the  NRC  staff  has  developed 
its  own  approach  which  it  believes 
would  contribute  substantially  to 
resolving  the  concerns  raised  by  the 
States.  Both  approaches  are  discussed 
below. 

The  State  Approach 

The  approach  proposed  by  the  State 
of  New  York  is  a  modification  of  the 
Option  2  as  discussed  in  the  NRC  staff 
options  paper.  There  are  three  major 
elements  to  the  State  option.  Quoting 
from  the  written  submittal  of  the  State 
of  New  York: 

i.  the  text  of  the  actual  rule  should  be 
modified  to  include,  and  each 
individual  relicensing  decision  .should 
include,  statements  that  the  NRC's 
findings  with  respect  to  need  for 
generating  capacity  and  alternative 
enet^y  sources  are  only  intended  to 
assist  the  NRC  in  meeting  its  NEPA 
obligations  and  do  not  preclude  the 
Slates  from  making  their  own 
determinations  with  respect  to  these 
issues; 

ii.  determinations  regarding  the  issues 
of  need  for  generating  capacity  and 
alternative  energy  sources  should  be 
designated  "Category  3"  conclusions 
requiring  site-specific  review,  rather 
than  "Category  1"  generic  conclusions; 
and 

iii.  all  NRC  project  specific  EIS  and 
relicensing  decisions  should  make 
reference  to  State  determinations  on  the 
issues  of  need  for  generating  capacity 
and  alternative  energy  sources,  and 
should  defer  to  and  be  guided  by  those 
State  determinations  to  the  maximum 
degree  possible  pursuant  to  NEPA. 

The  purpose  and  need  for  the 
proposed  Federal  action  (renewal  of  an 
operating  license)  continues  to  be 
defined  in  terms  of  the  need  for  power. 
This  approach  would  address  some  of 
the  State  concerns  because  the  NRC 
would  no  longer  perform  the 
alternatives  and  need  for  power 
analyses  unless  State  analyses  of  these 
issues  were  inadequate  or  non-existent. 


The  NRC  staff  does  not  recommend  this 
option,  however,  for  several  reasons. 
First  of  all.  the  NRC  would  have  to 
develop  guidelines  for  determining  the 
acceptability  of  State  analyses.  Some 
States  may  view  the  application  of  these 
guidelines  as  an  intrusion  on  their 
planning  process.  In  addition,  some 
States  may  not  be  prepared  to  submit 
the  required  information  to  the  N'RC  in 
a  timely  fashion  given  the  differing 
time-tables  used  by  States  in  their 
energy  planning  process.  Finally,  some 
States  may  not  be  capable  of  submitting 
the  required  information  to  the  NRC. 

Recommended  Approach 

Based  on  the  information  gathered  at 
the  various  public  meetings  and  from 
written  comments,  the  NRC  staff  has 
developed  the  following  recommended 
approach.  The  major  features  of  the 
recommended  approach  are: 

•  Redefine  the  purpose  and  need  for 
the  proposed  action  (renewal  of  an 
operating  license)  as  preserving 
continued  operation  of  a  nuclear  power 
plant  as  a  safe  option  that  State 
regulators  and  utility  officials  may 
consider  in  their  future  energy  planning 
decisions.    . 

•  Consider  a  range  of  alternatives  to 
the  proposed  action  to  identify  any 
action  that  may  reasonably  serve  the 
stated  purpose  and  need.  Review  the 
environmental  impacts  of  any  such 
alternatives. 

•  Consider  the  environmental 
consequences  of  the  "no  action" 
alternative  to  license  renewal,  which  the 
NRC  is  required  to  do  by  NEPA,  i.e.,  the 
environmental  impact  of  a  range  of 
energy  sources  that  might  be  used  if 
NRC  should  preclude  the  option  of 
continued  operation  (license  renewal). 

•  Change  NRC's  NEPA  decision 
standard  for  license  renewal  so  that 
renewal  does  not  depend  on  an  NRC 
conclusion  that  operation  is  the 
preferred  NEPA  option.  Instead,  license 
renewal  would  depend  on  an  NRC 
conclusion  that  continued  operation  of 
a  nuclear  power  plant  is  within  the 
reasonable  range  of  alternatives 
considered  and  should  not  be  rejected 
as  an  option  for  future  consideration. 

Under  the  NRC  staffs  recommended 
approach,  the  definition  of  the  purpose 
and  need  of  the  Federal  action  in  the 
GEIS  would  read: 

The  purpose  and  need  of  the  proposed 
action  is  to  preserve  the  option  of  continued 
operation  of  the  nuclear  power  plant  for  State 
regulators  and  utility  officials  in  their  future 
eneigy  planning  decisions. 

In  formulating  this  proposed  purpose 
and  need  statement,  the  NRC  staff  has 
attempted  to  consider  the  perspective  of 


State  regulators,  the  needs  of  license 
renewal  applicants,  the  nature  of  the 
applications  at  issue,  and  the  function 
that  the  NRC  plays  in  the  decisional 
process.  This  proposed  definition  does 
not  indicate  an  endorsement  by  the  NRC 
of  nuclear  power  operation  as  a 
preferred  eneigy  source.  Instead,  the 
proposed  definition  is  intended  to 
convey  that,  absent  findings  in  the 
Atomic  Energy  Act  safety  review  or  in 
the  NEPA  environmental  analysis  that 
would  lead  the  NRC  to  reject  a  license 
renewal  application,  the  NRC  will  not 
interfere  with  the  energy  planning 
decisions  of  state  regulators  and  utility 
officials.  It  would  also  be  explained  in 
the  GEIS  that  a  renewed  license  is  not 
a  mandate  nor  a  commitment  to  operate 
but  is  simply  documentation  that  the 
licensee  can  meet  the  NRC's  public 
health  and  safety  requirements. 

The  GEIS  would  continue  lo  include 
a  full  discussion  of  the  environmental 
impacts  of  license  renewal,  the  purpose 
and  need  for  license  renewal, 
alternatives  that  can.serve  that  purpose 
and  need,  the  no  action  alternative,  and 
the  environmental  consequences  of  the 
no  action  alternative.  In  doing  so,  the 
NRC  would  fulfill  its  obligations  under 
NEPA  to  consider  alternatives  to  the 
proposed  action.  The  GEIS  would 
contain  no  discussion  of  need  for 
power,  the  economic  competitiveness  of 
nuclear  power,  or  other  economic 
considerations  related  to  these  issues. 

In  applying  the  proposed  definition  of 
purpose  and  need  to  the  GEIS.  the  NRC 
staff  has  identified  only  two  basic 
alternatives  which  reasonably  flow  from 
the  proposed  approach:  renewing  an 
operating  license,  which  would  preser\'e 
the  option,  and  not  renewing  the 
operating  license  (the  no  action 
alternative),  which  would  not  preserve 
the  option  but  is  nevertheless  required 
under  NEPA.  The  NRC  staff  will  give 
further  consideration  to  identif\ing 
additional  alternatives  and  is  soliciting 
public  comment  by  means  of  this 
document.  If  any  other  reasonable 
alternatives  are  identified,  the 
environmental  impacts  associated  with 
them  will  be  assessed. 

However,  the  NRC  staff  will  e.xamine 
the  environmental  impacts  of  alternative 
sources  of  energy  in  its  analysis  of  the 
no  action  alternative.  The 
implementation  of  the  no  action 
alternative.  i.e..  NRC's  rejection  of  a 
license  renewal  application,  would 
create  a  range  of  potential 
environmental  impacts  including  those 
impacts  which  would  result  from  the 
possible  replacement  of  the  nuclear 
plant's  power  by  some  other  source  of 
energy.  Accordingly,  under  the  NRC 
staffs  proposed  approach,  the  NRC  staff 


37726 


Federal  Register  /  Vol.  59,  No.  141  /  Monday.  July  25.  1994  /  Proposed  Rules 


use 


as 


.  con<  em 


1  ivc 


^RC' 


envion 


jltema  ives 


la  nse  i 
ironn  enta 


i/er ; 


nuc  ear 
I  ene:  gy 
neces;  ary 


will  examine  in  the 
of  environmental  in 
sources  of  energy  in 
full  consideration  o 
alternative. 

The  NRC  would 
purpose  and  need 
decision  standard  i 
differences  between 
the  various  alternati 
determinations 
in  the  GEIS  would 
decision  criterion: 
information  on 
to  reject  the  license 
if  the  data  concemii 
impacts  and  a 
no  action  alternativ( 
would  be  unreasonap 
preserve  the  option 
generation  for  futun 

For  the  no  action 
would  reject  the 
only  if  the  envi 
license  renewal  w 
than  those  of  other 
that  the  NRC  would 
eliminating  the 
a  tool  for  future 
would  not  be 
find  in  the  GEIS  the 
power  plants  will  b< 
source  of  energy 
have  to  find  that  the 
impacts  of  nuclear 
within  a  "reasonabli  t 
energy  options  v 
perspective  of  envi 
If,  in  an  individual  i 
new  and  significant 
a  doubt  concerning 
conclusions  in  the 
consider  that  in 
if  the  previous  d 
GEIS  were  no  longe: 
particular  plant. 

This  decision 
recommended  a 
the  NRC  to  take  a 
environmental  im 
action  and,  at  the 
demonstrate  an  a 
primacy  and  expert 
the  area  of  energy  p 
proposed  standard 
in  the  GEIS  would 
NRC  practice  for  a 
the  construction 
operating  license 
proposed  amend 
51  for  license  renewfe 
construction  permit 
compares  the 
alternatives  using  a 
which  includes  con^i 
need  for  power  and 
considerations  rela 
generation.  Under 
the  NRC  rejects  the 


GEIS  the  full  range 
pacts  of  other 
order  to  ensure  a 
the  no  action 


the  statement  of 
a  basis  for  its 
weighing  the 
license  renewal  and 
i  ves  involved.  Final 
ing  alternatives 
olve  the  following 
would  use  the 
mental  impacts 
enewal  option  only 
g  environmental 

,  including  the 
indicates  that  it 
le  for  the  NRC  to 
jf  nuclear  power 
decision  makers, 
itemative,  the  NRC 
renewal  option 
1  impacts  of 
so  much  worse 
i)urces  of  energy 
be  justified  in 
power  plant  as 
planners.  It 
for  the  NRC  to 
existing  nuclear 
the  preferred 
B  NRC  would  only 
environmental 
lants  place  them 
range"  of  future 
from  the 
irfcnmental  impacts, 
icensing  action, 
information  created 
)revious 

the  NRC  would 
ion  to  determine 
linations  in  the 
valid  for  that 


,iew  ed 


CEIS. 


ifonr  at 
letei m 


met  lod 


used  in  the 
would  allow 
look  at  the 
s  of  the  proposed 
time, 

ion  of  the 
of  the  States  in 
anning.  This 

decision  making 
ffer  from  current 
ication  of  NEPA  at 
it  and  the 
and  in  the 
tolOCFRPart 
1.  Currently,  at  the 
stage,  the  NRC 

action  and  the 
ost-benefit  analysis 
deration  of  the 
Mher  economic 
to  power 

current  approach, 
icensing  action  if 


ppn  ach 
hard 
ipjct 
sane 
pp  eciati 
se 
ar 
f)r 
c  i 
jp. 
peim 
stt  ges 
Ime  Its 


propo  ied 


fMd 

tie 


the  NEPA  analysis  demon.strates  that  an 
alternative  is  "obviously  superior." 

The  recommended  approach  would 
avoid  NRC  determinations  on  such 
economic  issues  and,  instead,  focus 
NRC's  analysis  in  the  GEIS  on  the 
environmental  impacts  of  license 
renewal  and  the  associated  alternatives. 
For  the  purposes  of  the  license  renewal 
GEIS,  the  proposed  approach  would 
replace  the  obviously  superior  standard 
with  a  standard  which  requires  the 
environmental  impacts  of  the 
alternatives  considered  to  be  so  superior 
to  the  impacts  of  nuclear  power  as  to 
justify  the  preclusion  of  nuclear  plant 
operation  as  an  option  for  future 
decision  makers.  In  other  words,  based 
on  the  analysis  of  environmental 
impacts,  the  proposed  action  must  be  in 
the  "reasonable  range"  of  alternatives  in 
order  to  justify  NRC  approval.  Whether 
the  definition  of  purpose  and  need 
proposed  for  the  license  renewal  stage 
should  also  be  applied  at  the 
construction  permit  and  operating 
license  stage  is  under  review  by  the 
NRC  staff.  That  determination  will  be 
made  separately  from  the  license 
renewal  rulemaking. 

The  NRC  staff  believes  that  of  the 
options  considered,  the  recommended 
approach  will  resolve  concerns 
expressed  by  the  States  and  meet  the 
original  objectives  of  the  rulemaking, 
i.e.,  to  increase  regulatory  efficiency  and 
stability.  The  NRC  notes  that  the 
primary  elements  of  this  approach  are  a 
departure  from  past  NRC  practice  as 
applied  at  the  construction  permit  and 
operating  license  stage.  However,  the 
proposed  purpose  and  need  statement 
and  the  reasonable  range  decision 
standard  represent  an  approach  to  this 
issue  which  refiects  the  differing  set  of 
circumstances  pertinent  to  decisions 
about  continued  operation  of  existing 
nuclear  power  plants.  The  NRC  staff 
believes  that  the  definition  and 
explanation  of  purpose  and  need  and 
the  identification  and  consideration  of 
alternatives  is  consistent  with  the  trend 
of  current  NEPA  case  law  which  allows 
an  agency  to  consider  an  applicants 
wants  when  the  agency  formulates  the 
goals  of  its  own  propcsed  action  (see 
e.g..  Citizens  Against  Burlington,  Inc.  v. 
Busey,  938  F.2d  190  (DC.  Cir.  1991); 
Citv  of  Grapevine,  Tex.  v.  Dept.  of 
Transportation,  17  F.3d  1502  (DC.  Cir. 
1994)).  Therefore,  the  staff  believes  that 
it5  approach  will  address  the  concerns 
of  the  States  and  meet  the  requirements 
of  NEPA  at  the  same  time. 

Within  30  days  from  the  close  of  the 
public  comment  period  the  NRC  staff 
will  report  on  the  comments  received.  If 
the  public  comments  indicate 
opposition  to  this  approach  or  the 


desirability  of  making  significant 
modifications  to  the  approach,  the  NRC 
staff  will  seek  Commission  guidance. 
Otherwise  the  NRC  staff  intends  to 
proceed  with  incorporation  of  the 
recommended  approach  in  the  final 
GEIS  and  the  final  rule. 

Authority:  Sec.  161, 68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sees,  201,  as 
amended,  202.  88  Stat  1242,  as  amended, 
1244  (42  U.S.C.  5841,  5842);  sees   102,  104. 
105.  83  Stat.  853-854,  as  amended  142  U.S.a 
4332.4334.4335). 

Dated  at  Rockville,  Marvland,  this  8th  day 
of  July.  1994. 

For  the  Nuclear  Regulatory  Corr.mission. 
James  M.  Taylor, 
E.\ecutive  Director  for  Operations. 
IFR  Doc.  94-17985  Filed  7-22-94:  8  45  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AB42 

Risk-Based  Capital  Standards; 
Bilateral  Netting  Requirements 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FDIC  is  proposing  to 
amend  its  risk-based  capital  standards 
to  recognize  the  risk  reducing  benefits  of 
netting  arrangements.  Under  the 
proposal,  state  nonmember  banks  would 
be  permitted  to  net,  for  risk-based 
capital  purposes,  interest  and  exchange 
rate  contracts  (ratfe  contracts)  subject  to 
legally  enforceable  bilateral  netting 
contracts  that  meet  certain  criteria.  The 
FDIC  is  proposing  these  amendments  on 
the  basis  of  proposed  revisions  to  the 
Basle  Accord  which  would  permit  the 
recognition  of  such  netting    - 
arrangements.  The  effect  of  the 
proposed  amendments  would  be  lo 
allow  state  nonmember  banks  to  net 
positive  and  negative  mark-to-markel 
values  of  rate  contracts  in  determining 
the  current  exposure  portion  of  the 
credit  equivalent  amount  of  such 
contracts  to  be  included  in  risk- 
weighted  assets. 

DATES:  Comments  must  be  received  by 
the  FDIC  on  or  before  August  24,  1994. 

ADDRESSES:  Send  comments  to  Robert  E 
Feldman,  Acting  Executive  Secretary. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW.,  Washington,  DC 
20429.  Comments  may  be  hand 
delivered  to  room  F-402,  1776  F  Street 
NW.,  Washington,  DC,  on  business  days 
between  8:30  a.m.  and  5:00  p.m.  [Fax 
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number:  (202)  898-3838.)  Comments 
may  be  inspected  at  the  FDIC's  Reading 
Room,  room  7118,  550  17th  Street  NW., 
Washington,  DC  between  9:00  a.m.  and 
4:30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Stark,  Assistant  Director. 
(202)  898-6972.  Curtis  Wong,  Capital 
Markets  Specialist,  (202)  898-7327, 
Division  of  Supervision,  FDIC,  550  17th 
Street  NW..  Washington,  DC  20429; 
Jeffrey  M.  Kopchik.  Counsel,  (202)  898- 
3872,  Christopher  Curtis,  Senior 
Counsel,  (202)  898-3728.  FDIC.  Legal 
Division.  550  17th  Street  NW.. 
Washington.  DC  20429;  Linda  L.  Stamp. 
Counsel.  (202)  736-0161.  FDIC.  Legal 
Division.  1717  H  Street  NW.. 
Washington  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  international  risk-based  capital 
standards  (Basle  Accord) '  include  a 
framework  for  calculating  risk-weighted 
assets  by  assigning  assets  and  off- 
balance  sheet  items,  including  interest 
and  exchange  rate  contracts,  to  broad 
risk  categories  based  primarily  on  credit 
risk.  The  FDIC  adopted  in  1989  similar 
frameworks  to  assess  the  capital 
adequacy  of  state  nonmember  banks. 
Banks  must  hold  capital  against  their 
overall  credit  risk,  that  is.  generally, 
against  the  risk  that  a  loss  will  be 
incurred  if  a  counterparty  defaults  on  a 
transaction. 

Under  the  risk-based  capital 
framework,  off-balance  sheet  items  are 
incorporated  into  risk-weighted  assets 
by  first  determining  the  on-bal'ance 
sheet  credit  equivalent  amounts  for  the 
items  and  then  assigning  the  credit 
equivalent  amounts  to  the  appropriate 
risk  category  according  to  the  obligor,  or 
if  relevant,  the  guarantor  or  the  nature 
of  the  collateral.  For  many  types  of  off- 
balance  sheet  transactions,  the  on- 
balance  sheet  Credit  equivalent  amount 
is  determined  by  multiplying  the  face 
amount  of  the  item  by  a  credit 
conversion  factor.  For  interest  and 
exchange  rate  contracts  however,  credit 
equivalent  amounts  are  determined  by 
summing  two  amounts:  the  current 
exposure  and  the  estimated  potential 
future  exposure.- 


'  The  Basle  Accord  is  a  risk-ba.sed  framework  that 
was  proposed  by  the  Basle  Committee  on  Banking 
Supervision  (Basle  Supen-isors"  Committee)  and 
endorsed  by  the  central  bank  governors  of  the 
Group  of  Ten  (G-10)  countries  in  July  1988.  The 
Basle  Supervisors'  Committee  is  comprised  of 
representatives  of  the  central  banks  and  supervisory 
authorities  from  the  G-lO  countries  (Belgium, 
Canada.  France.  Germany.  Italy.  Japan.  Netherlands. 
Sweden.  Switzerland,  the  United  Kingdom,  and  the 
United  States)  and  Luxemtxjurg. 

=  Exchange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less  and 


The  current  exposure  (sometimes 
referred  to  as  replacement  cost)  of  a 
contract  is  derived  from  its  market 
value.  In  most  instances  the  initial 
market  value  of  a  contract  is  zero.'  A 
bank  should  mark-to-market  all  of  its 
rate  contracts  to  reflect  the  current 
market  value  of  the  transaction  in  light 
of  changes  in  the  market  price  of  the 
contracts  or  in  the  underlying  interest  or 
exchange  rates.  Unless  the  market  value 
of  a  contract  is  zero,  one  party  will 
always  have  a  positive  mark-to-market 
value  for  the  contract,  while  the  other 
party  (counterparty)  will  have  a  negative 
mark-to-market  value. 

A  bank  holding  a  contract  with  a 
positive  mark-to-market  value  is  "in- 
the-money,"  that  is,  it  would  have  the 
right  to  receive  payment  from  the 
counterparty  if  the  contract  were 
terminated.  Thus,  a  bank  that  is  in-the- 
money  on  a  contract  is  exposed  to 
counterparty  credit  risk,  since  the 
counterparty  could  fail  to  make  the 
expected  payment.  The  potential  loss  is 
equal  to  the  cost  of  replacing  the 
terminated  contract  with  a  new  contract 
that  would  generate  the  same  expected 
cash  flows  under  the  existing  market 
conditions.  Therefore,  the  in-the-money 
institution's  current  exposure  on  the 
contract  is  equal  to  the  market  value  of 
the  contract.  An  institution  holding  a 
contract  with  a  negative  mark-to-market 
value,  on  the  other  hand,  is  "out-of-the- 
money"  on  that  contract,  that  is,  if  the 
contract  were  terminated,  the  institution 
would  have  an  obligation  to  pay  the 
counterparty.  The  institution  with  the 
negative  mark-to-market  value  has  no 
counterparty  credit  exposure  because  it 
is  not  entitled  to  any  payment  from  the 
counterparty  in  the  case  of  counterparty 
default.  Consequently,  a  contract  with  a 
negative  market  value  is  assigned  a 
current  exposure  of  zero.  A  current 
exposure  of  zero  is  also  assigned  to  a 
contract  with  a  market  value  of  zero, 
since  neither  party  would  suffer  a  loss 
in  the  event  of  contract  termination.  In 
summary,  the  current  exposure  of  a  rate 
contract  equals  either  the  positive 
market  value  of  the  contract  or  zero. 

The  second  part  of  the  credit 
equivalent  amount  for  rate  contracts,  the 
estimated  potential  future  exposure 


instruments  traded  on  exchanges  thai  require  daily 
pa)'ment  of  variation  margin  are  excluded  from  the 
risk-based  ratio  calculations. 

■'  An  options  contract  has  a  positive  value  at 
inception,  which  reflects  the  premium  .paid  by  the 
purchaser.  The  value  of  the  option  may  be  reduced 
due  to  market  movements  but  it  cannot  become 
negative.  Therefore,  unless  an  option  has  zero 
value,  the  purchaser  of  the  option  contract  will 
always  have  some  credit  exposure,  which  may  be 
greater  than  or  less  than  the  original  purchase  price, 
and  the  seller  of  the  option  contract  will  never  have 
credit  exposure. 


(often  referred  to  as  the  add-on),  is  an 
amount  that  represents  the  potential 
future  credit  exposure  of  a  contract  over 
its  remaining  life.  This  exposure  is 
calculated  by  multiplying  the  notional 
principal  amount  of  the  underlying 
contract  by  a  credit  conversion  factor 
that  is  determined  by  the  remaining 
maturity  of  the  contract  and  the  type  of 
contract.'*  The  potential  future  credit 
exposure  is  calculated  for  all  contracts, 
regardless  of  whether  the  mark-to- 
market  value  is  zero,  positive,  or 
negative. 

The  potential  future  exposure  is 
added  to  the  current  exposure  to  arrive 
at  a  credit  equivalent  amount.'  Each 
credit  equivalent  amount  is  then 
assigned  to  the  appropriate  risk 
category,  according  to  the  counterparty 
or,  if  relevant,  the  guarantor  or  the 
ijature  of  the  collateral.  The  maximum 
risk  weight  applied  to  such  rate 
contracts  is  50  percent. 

B.  Netting  and  Current  Risk-Based 
Capital  Treatment 

The  FDIC  and  the  Basle  Supervisors' 
Committee  have  long  recognized  the 
importance  and  encouraged  the  use  of 
netting  arrangements  as  a  means  of 
improving  interbank  efficiency  and 
reducing  counterparty  credit  exposure. 
Netting  arrangements  are  increasingly 
being  used  by  institutions  engaging  in 
rate  contracts.  Often  referred  to  as 
master  netting  contracts,  these 
arrangements  typically  provide  for  both 
payment  and  close-out  netting.  Payment 
netting  provisions  permit  an  institution 
to  make  payments  to  a  counterparty  on 
a  net  basis  by  offsetting  payments  it  is 
obligated  to  make  with  payments  it  is 
entitled  to  receive  and,  thus,  to  reduce 


••For  interest  rate  contracts  with  a  remaining 
maturity  of  one  year  or  less,  the  factor  is  0%  and 
for  those  over  one  year,  the  factor  is  .5%.  For 
exchange  rate  contracts  with  a  maturity  of  one  year 
or  less,  the  factor  is  1%  and  for  those  over  one  year 
the  factor  is  5%. 

Because  exchange  rate  contracts  involve  an 
exchange  of  principal  upon  maturity  and  are 
generally  more  volatile,  they  carry  a  higher 
conversion  factor.  No  potential  future  crudit 
exposure  is  calculated  for  single-currency  interest- 
rate  swaps  in  which  payments  are  made  based  on 
two  floating  indices  (basis  swaps). 

'This  method  of  determining  credit  equivalent 
amounts  for  rate  contracts  is  known  as  the  current 
exposure  method,  which  is  used  by  most 
international  banks.  The  Basle  Accord  permits, 
subject  to  each  country's  discretion,  an  alternative 
method  for  determining  the  credit  equivalent 
amount  known  as  the  original  exposure  method. 
Under  this  method,  the  capital  charge  is  derived  by 
multiplying  the  notional  principal  amount  of  the 
contract  by  a  credit  conversion  factor,  which  varies 
according  to  the  original  maturity  of  the  contract 
and  whether  it  is  an  interest  or  exchange  rate 
contract.  The  conversion  factors,  which  are  greater 
than  those  used  under  the  current  exposure 
method,  make  no  distinction  between  current 
exposure  and  potential  future  exposure. 
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its  costs  arising  out  ( I  payment 
settlements. 

Close-out  netting  Provisions  f)ennit 
the  netting  of  credit  sxposures  if  a 
counterparty  defaults  or  upon  the 
o«xurrence  of  anotb«  r  event  such  as 
insolvency  or  bankrjptcy.  If  such  an 
event  occurs,  alt  out  landing  contracts 
subject  to  the  close-<  ut  provisions  are 
terminated  and  acce  erated,  and  their 
market  values  are  de  ;ennined.  The 
positive  and  negativ  f  market  values  are 
then  netted,  or  set  ol  [,  against  each  other 
to  arrive  at  a  single  r  et  expo.sure  to  be 


paid  by  one  party  to 
resolution  of  the  def  i 


the  other  upon  final 
ult  or  other  event. 


The  potential  for  t  ose-out  netting 


provisions  to  reduce 


risk,  by  limiting  an  i  istitution's 


obligation  to  the  n?t 


credit  exposure. 


depends  upon  the  le  5a!  enforceability  of 


jarticularly  in 
ptcy.*  In  this 


nrcompiished  by  no 


*Thp  priman,'  cri'.«>rion 
6  IKir'.'iCii'dr  netting  contra 
in  the  risk  based  capital 
unfr.r.'p  ■''  "!«•  of  that  nett 
o:  bai.i.r .   ji-^'  Tnaddiiior 
well  as  The  individual 
npttir.g  txu'tracl  must  Ke 
i-nforteablp  un-ler  non-in: 
bankriiptcj  law,  as  is  the 

'Whil"?  pavmeni  nei!in( 
uosKand  the  attdil  risk 
sptilt-n'p^.Is  with  3  coun 
nrp  not  relevant  to  the 
sirct;  they  do  not  in  any 
riiiinlcjiarty'*  gross  oblig, 

-Netting  by  novation  is 
%vTitten  bilateral  contract 
obligation  to  deliver  a  gt> 
date  is  auiomatically  ama 
obligations  for  the  same 
The  previously  existing 
and  a  new  contract,  for  thi 
-legally  substituted  for  the 
obligations.  Parties  10  the 
effect,  offset  their  obi  >| 


counterparty  rredil 


the  netting  contract, 
insolvencj'  or  bankn  f 
regard,  the  Basle  Ac(  ord  noted  that 
while  close-out  netti  ng  could  reduce 
credit  risk  exposure 
contracts,  the  legal  s  atus  of  close-out 
netting  in  maoy  of  tl  e  G-10  countries 
was  uncertain  and  ir  sufficiently 
developed  to  suppoi  t  a  reduced  capital 
charge  for  such  cont  acts.''  There  was 
particular  concern  tl  at  a  bank's  credit 
exposure  to  a  count€  rparty  was  not 
reduced  if  liquidatot  s  of  a  failed 
counterparty  might  i  ssert  the  right  to 
"cherry-pick,"  that  i  i,  demand 
performance  on  thos  s  contracts  that  are 
favorable  and  reject  :ontr£cts  that  are 
unfavorable  to  the  d  [faulting  party. 

Concern  over  "ch«  rry-pickirig"  led  the 
Basle  Supervisors*  C  amraittee  to  limit 
the  recognition  of  m  tting  in  the  Basle 
Accord.  The  only  ty  le  of  netting  that 
was  considered  to  gt  miinely  reduce 
counterparty  credit  i  isk  at  the  time  the 
Accord  was  endorse  1  was  netting 


ration."  Under 


I  dptrrminmg  wboshfi 
!  should  be  rei  ojr>;/ed 
fAinework  is  the 
115  contran  in  insolvenry 
the  netting  ror.tr.irt  a«- 
contracts  siibjer!  to  the 
li  gaily  valid  and 
Ivenry  01  nnn 
,se  with  all  contwcts 
provisions  can  reduift 
ing  oi!t  of  daily 
telpsrty,  such  provisions 
rislf  based  capital  fra.'nework 
y  affect  the 
tions. 

iccoir.pli.shed  iind<::  h 
Foviding  that  .^ny 

currejicy  on  a  givefi 
5aroated  with  all  oilier 
CI  rrency  end  value  ddle 
cqntracts  are  extinguished 
single  net  a-niount.  Is- 
imalgamated  gross 
K)vation  contract,  in 
gatii  tis  to  make  pajTnents  on 


legally  enforceable  netting  by  novation, 
"cherry-picking"  cannot  occur  and, 
thus,  counterparty  risk  is  genuinely 
reduced.  The  Accord  stated  that  the 
Basle  Supervisors'  Committee  would 
continue  to  monitor  and  assess  the 
effectiveness  of  other  forms  of  netting  to 
determine  if  close-out  netting  provisions 
could  be  recognized  for  risk -based 
capital  purposes.  ^ 

C  Basle  Supervisors'  Committee 
Proposal 

Since  the  Basle  Accord  was  adopted, 
a  number  of  studies  have  confirmed  that 
close-out  netting  provisions  can  serve  to 
reduce  counterparty  ri.sk.  In  response  to 
the  conclusions  of  these  studies,  as  well 
as  to  industry  support  for  greater 
acceptance  of  netting  contracts  under 
the  risk-based  capital  framework,  the 
Basle  Supervisors'  Committee  issued  a 
it)nsultative  paper  on  April  30, 1993, 
proposing  an  expanded  recognition  of 
netting  arrangements  in  the  Basle 
Accord."*  Under  the  proposal,  for 
purposes  of  determining  the  current 
exposure  amount  of  rate  contracts 
subject  to  legally  enforceable  bilateral 
close-out  netting  provisions  (that  is, 
close-out  netting  provisions  with  a 
single  counterparty),  an  institution 
could  net  the  contracts'  positive  and 
negative  mark-to-market  values. 

Specifically,  the  Basle  proposal  states 
that  a  bank  would  be  able  to  net  rate 
contracts  subject  to  a  legally  valid 
bilateral  netting  contract  for  risk-based 
capital  purposes  if  it  satisfied  the 
appropriate  national  supervisor(s)  that; 

(1)  in  the  event  of  a  counterparty's 
failure  to  perform  due  to  default, 
bankruptcy  or  liquidation,  the  banking 
organization's  claim  (or  obligation) 
would  be  to  receive  {or  pay)  only  the  net 
value  of  the  sum  of  unrealized  gains  and 
losses  on  included  transactions; 

(2)  it  has  obtained  written  and 
r\)asoned  legal  opinions  stating  that  in 
the  event  of  legal  challenge,  the  netting 
would  be  upheld  in  all  relevant 
jurisdictions;  and 

(3)  it  has  procedures  in  ploce  to 
ensure  that  the  netting  arrangements  are 


Individual  transaitions  subject  tu  the  novation 
U)nlr.ict  wiih  thfir  right  to  .Tceive  payments  on 
other  lran.<:^cttons  subject  to  the  conlrar.l.  The 
(■'Die's  risk-ba^d  capital  standards  provide  for  the 
same  treatment  of  rate  contracts  as  the  Basle 
.Accord,  but  require  ih»t  banks  ii«!  the  current 
exposure  method.  The  FDIC,  In  adopting  its 
sl.indards,  generally  stated  it  vwnu'd  work  with  ihr- 
Basle  Supervisors'  Committee  in  its  continuing 
efforts  with  regard  to  the  rscognitioii  of  netting 
provisions  forcapitil  p.irposcs. 

'The  paper  is  entitled  "The  Prudeniial 
Supen-ision  of  Netting,  Market  Risks  and  Interest 
Rale  Risk."  The  section  applicable  to  netting  is 
subtitled  "The  Supervisory  Retognition  of  Netting 
for  Capital  Adequacy  Purpo.*.es." 


kept  under  review  in  light  of  changes  in 
relevant  law. 

The  Basle  Supervisors'  Committee 
agreed  that  if  a  national  supervisor  is 
satisfied  that  a  bilateral  netting  contraci 
meets  these  minimum  criteria,  the 
netting  contract  may  be  recognized  for 
risk-based  capital  purposes  without 
raising  safety  and  soundness  concerns. 
The  Basle  Supervisors'  Committee 
proposal  includes  a  footnote  stating  thai 
if  any  ofjhe  relevant  supervisors  is 
dissatisfied  with  the  status  of  the 
enforceability  of  a  netting  contract 
under  its  laws,  the  netting  contract 
would  not  be  recognized  for  risk-hasid 
capital  purposes  by  either  counterparty 

In  addition,  the  Basle  Supervisors' 
Committee  is  proposing  that  any  netting 
contract  that  includes  a  walkaway 
clause  be  disqualified  as  an  acceptable 
netting  contract  for  risk-based  capita! 
purposes.  A  walkaway  clause  is  a 
provision  in  a  netting  contract  that 
permits  the  non-defaulting  counterparty 
to  make  only  limited  payments,  or  no 
payments  at  all,  to  the  estate  of  the 
defaulter  even  if  the  defaulter  is  a  net    . 
creditor  under  the  contract. 

Under  the  proposal,  a  state 
nonmeniber  bank  would  calculate  one 
current  exposure  under  each  qualifying 
bilateral  netting  contract.  The  current 
exposure  would  be  determined  by 
adding  together  (netting)  the  positive 
and  negative  market  values  for  all 
individual  interest  rate  and  exchange 
rate  transactions  subject  to  the  netting 
contract.  If  the  net  market  value  is 
positive,  that  value  would  equal  the 
current  exposure.  If  the  net  market  valut' 
is  negative  or  zero,  the  current  exposure 
would  be  zero.  The  add-on  for  potential 
future  credit  exposure  would  be 
determined  by  calculating  individual 
potential  future«xposures  for  each 
underlying  contract  subject  to  the 
netting  contract  in  accordance  with  thf 
procedure  already  in  place  in  the  Br^sle 
Accord.'"  A  bank  would  then  add 
together  the  potential  future  credit 
exposure  amount  (always  a  po.^itive 
value)  of  each  individual  contract 
subject  to  the  netting  arrangement  to 
arrive  at  the  total  potential  future 
exposure  it  has  under  those  contrarts 
with  the  counterparty.  The  total 
potential  future  exposure  would  be 
added  to  the  net  current  exposure  to 


"'Undf-r  the  pn.ipo>rfl.  a  statu  nonmer.nt>ni  biuik 
Lould  net  in  this  manner  for  risk-bas<>d  capiinl 
purposes  if  it  uses,  as  all  U.S.  banking  or>^jniZiition!> 
are  required  lu  ii»e,  the  current  exposure  method  for 
calculating  crodit  equivalent  amounts  of  nito 
contracts,  b^jnks  using  the  original  exposure 
method  would  use  revised  conversion  factors  uiiiii 
market  risk-rclate<l  capital  requirements  are 
Implemented,  at  which  time  the  original  exposure 
method  will  no  longer  be  available  for  netted 
tran.sactions. 
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arrive  at  one  credit  equivalent  amount 
that  would  be  assigned  to  the 
appropriate  risk  category. 

0.  The  Banking  Agencies'  Proposal 

The  FDIC  concurs  with  the  Basle 
Supervisors'  Committee  determination 
that  the  legal  status  of  close-out  netting 
provisions  has  developed  sufficiently  to 
support  the  expanded  recognition  of 
such  provisions  for  risk-based  capital 
purposes.  Therefore,  the  FDIC  is 
proposing  to  amend  its  risk-based 
capital  standards  in  a  manner  consistent 
with  the  Basle  Supervisors'  Committee's 
proposed  revision  to  the  Basle  Accord. 
The  FDIC's  proposed  amendments 
would  allow  banks  to  net  the  positive 
and  negative  market  values  of  interest 
and  exchange  rate  contracts  subject  to  a 
qualifying,  legally  enforceable  bilateral 
netting  contract  to  calculate  one  current 
exposure  for  that  netting  contract. 

■The  FDIC's  proposed  amendments 
would  add  provisions  to  its  standards 
setting  forth  criteria  for  a  qualifying 
bilateral  netting  contract  and  an 
explanation  of  how  the  credit  equivalent 
amount  should  be  calculated  for  such 
contracts.  The  risk-based  capital 
treatment  of  an  individual  contract  that 
is  not  subject  to  a  qualifying  bilateral 
netting  contract  would  remain 
unchanged. 

For  interest  and  exchange  rate 
contracts  that  are  subject  to  a  qualifying 
bilateral  netting  contract  under  the 
proposed  standards,  the  credit 
equivalent  amount  would  equal  the  sum 
of  (i)  the  current  exposure  of  the  netting 
contract  and  (ii)  the  sum  of  the  add-ons 
for  all  individual  contracts  subject  to  the 
netting  contract.  (As  with  all  contracts, 
mark-to-market  values  for  netted 
contracts  would  be  measured  in  dollars, 
regardless  of  the  currency  specified  in 
the  contract.)  The  current  exposure  of 
the  bilateral  netting  contract  would  be 
determined  by  adding  together  all 
positive  and  negative  mark-to-market 
values  of  the  individual  contracts 
subject  to  the  bilateral  netting 
contract."  The  current  exposure  would 
equal  the  sum  of  the  market  values  if 
that  sum  is  positive,  or  zero  if  the  sum 
of  the  market  values  is  zero  or  negative. 


'  I  For  regulatory  capital  purposes,  the  FDIC 
would  expect  that  institutions  would  normally 
calculate  the  current  exposure  of  a  bilateral  netting 
contract  by  consistently  including  all  contracts 
covered  by  that  netting  contract.  In  the  event  a 
netting  contract  covers  transactions  that  are 
normally  excluded  from  the  risk-based  ratio 
calculation — for  example,  exchange  rate  contracts 
with  an  original  maturity  of  fourteen  calendar  days 
or  less  or  instruments  traded  on  exchanges  that 
require  daily  payment  of  variation  margin — 
institutions  may  elect  to  consistently  either  include 
or  exclude  all  mark-to-market  values  of  such 
transactions  when  determining  net  current 
exposures. 


The  potential  future  exposure  (add-on) 
for  each  individual  contract  subject  to 
the  bilateral  netting  contract  would  be 
calculated  in  the  same  manner  as  for 
non-netted  contracts.  These  individual 
potential  future  exposures  would  then 
be  added  together  to  arrive  at  one  total 
add-on  amount. 

The  proposed  amendments  provide 
that  a  bank  may  net,  for  risk-based 
capital  purposes,  interest  and  exchange 
rate  contracts  only  under  a  written 
bilateral  netting  contract  that  creates  a 
single  legal  obligation  covering  all 
included  individual  rate  contracts  and 
that  does  not  contain  a  walkaway 
clause.  In  addition,  if  a  counterparty 
fails  to  perform  due  to  default, 
insolvency,  bankruptcy,  liquidation  or 
similar  circumstances,  the  bank  must 
have  a  claim  to  receive  a  payment,  or  an 
obligation  to  make  a  payment,  for  only 
the  net  amount  of  the  sum  of  the 
positive  and  negative  matket  values  on 
included  individual  contracts. 

The  FDIC's  proposal  requires  that  a 
bank  obtain  a  written  and  reasoned  legal 
opinion(s).  representing  that  an 
organization's  claim  or  obligation,  in  the 
event  of  a  legal  challenge,  including  one 
resulting  from  a  failure  to  perform  due 
to  default,  insolvency,  bankruptcy,  or 
similar  circumstances,  would  be  found 
by  the  relevant  court  and  administrative 
authorities  to  be  the  net  sum  of  all 
positive  and  negative  market  values  of 
contracts  included  in  the  bilateral 
netting  contract.'-  The  legal  opinion 
normally  would  cover  (i)  the  law  of  the 
jurisdiction  in  which  the  counterparty  is 
chartered  or  the  equivalent  location  in 
the  case  of  noncorporate  entities  and,  if 
a  branch  of  the  counterparty  is  involved, 
the  law  of  the  jurisdiction  in  which  the 
branch  is  located;  (ii)  the  law  that 
governs  the  individual  contracts 
covered  by  the  bilateral  netting  contract; 
and  (iii)  the  law  that  governs  the  netting 
contract.  The  multiple  jurisdiction 
requirement  is  designed  to  ensure  that 
the  netting  contract  would  be  upheld  in 
any  jurisdiction  where  the  contract 
would  likely  be  enforced  or  whose  law 
would  likely  be  applied  in  an 
enforcement  action,  as  well  as  the 


'^The  Financial  Accounting  Standards  Board 
(FASB)  has  issued  Interpretation  No.  39  (FIN  39) 
relating  to  the  "Offsetting  of  Amounts  Related  to 
Certain  Contracts."  FIN  39  generally  provides  that 
assets  and  liabilities  meeting  specified  criteria  may 
be  netted  under  generally  accepted  accounting 
principles  (GAAP).  However.  FIN  39  does  not 
si>ecifically  require  a  written  and  reasoned  legal 
opinion  regarding  the  enforceability  of  the  netting 
contract  in  bankruptcy  and  other  circumstances. 
Therefore,  under  this  proposal  a  bank  might  be  able 
to  net  certain  contracts  in  accordance  with  FIN  39 
for  GAAP  reporting  purposes,  but  not  be  able  to  net 
those  contracts  for  risk-based  capital  purposes. 


jurisdiction  where  the  counterparty's 
assets  reside. 

A  legal  opinion  could  be  prepared  by 
either  an  outside  law  firm  or  in-house 
counsel.  If  a  bank  obtained  an  opinion 
on  the  enforceability  of  a  bilateral 
netting  contract  that  covered  a  variety  of 
underlying  contracts,  it  generally  would 
not  need  a  legal  opinion  for  each 
individual  underlying  contract  that  is 
subject  to  the  netting  contract,  so  long 
as  the  individual  underlying  contracts 
were  of  the  type  contemplated  by  the 
legal  opinion  covering  the  netting 
contract. 

The  complexity  of  the  legal  opinions 
will  vary  according  to  the  extent  and 
nature  of  the  bank's  involvement  in  rate 
contracts.  For  instance,  a  bank  that  is 
active  in  the  international  financial 
markets  may  need  opinions  covering 
multiple  foreign  jurisdictions  as  well  as 
domestic  law.  The  FDIC  expects  that  in 
many  cases  a  legal  opinion  will  focus  on 
whether  a  contractual  choice  of  law 
would  be  recognized  in  the  event  of 
default,  insolvency,  bankruptcy  or 
similar  circumstances  in  a  particular 
jurisdiction  rather  than  whether  the 
jurisdiction  recognizes  netting.  For 
example,  a  U.S.  institution  might  engage 
in  interest  rate  swaps  with  a  non-US. 
institution  under  a  netting  contract  that 
includes  a  provision  that  the  contract 
will  be  governed  by  U.S.  law.  In  this 
case  the  U.S.  institution  should  obtain 
a  legal  opinion  as  to  whether  the  netting 
would  be  upheld  in  the  U.S.  and 
whether  the  foreign  courts  would  honor 
the  choice  of  U.S.  law  in  default  or  in 
an  insolvency,  bankruptcy,  or  similar 
proceeding. 

For  a  bank  that  engages  solely  in 
domestic  rate  contracts,  the  process  of 
obtaining  a  legal  opinion  may  be  much 
simpler.  For  example,  for  an  institution 
that  is  an  end-user  of  a  relatively  small 
volume  of  domestic  rate  contracts,  the 
standard  contracts  used  by  the  dealer 
bank  may  already  have  been  subject  to 
the  mandated  legal  review.  In  this  case 
the  end-user  institution  may  obtain  a 
copy  of  the  opinion  covering  the 
standard  dealer  contracts,  supported  by 
the  bank's  ov^ti  legal  opinion. 

The  proposed  amendments  require  a 
bank  to  establish  procedures  to  ensure 
that  the  legal  characteristics  of  netting 
contracts  are  kept  under  review  in  the 
light  of  possible  changes  in  relevant 
law.  This  review  would  apply  to  any 
conditions  that,  according  to  the 
required  legal  opinions,  are  a 
prerequisite  for  the  enforceability  of  the 
netting  contract,  as  well  as  to  any 
adverse  changes  in  the  law. 

As  with  all  of  the  provisions  of  the 
risk-based  capital  standards,  a  bank 
must  maintain  in  its  files 
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documentation  adeqi  ate  to  support  any 
particular  risk-based  :apital  treatment 
In  the  case  of  a  bilate  at  netting  contract, 
a  bank  must  maintain  in  its  files 
documentation  adeqi  ate  to  support  the 
bilateral  netting  conti  act.  In  particular, 
this  docimientation  s  lould  demonstrate 
that  the  bilateral  nett  ng  contract  would 
be  honored  in  all  rele  i^ant  jurisdictions 
as  set  forth  in  this  rul  3.  Typically,  these 
documents  would  in(  lude  a  copy  of  the 
bilateral  netting  conti  act,  legal  opinions 
and  any  related  Engli  ;h  translations. 

The  FDIC  would  h;  ve  the  discretion 
to  disqualify  any  or  a  1  contracts  from 
netting  treatment  for  isk-based  capital 
purposes  if  the  bilate  al  netting  contract, 
individual  contracts,  or  associated  legal 
opinions  do  not  meet  the  requirements 
set  out  in  the  applica  )le  standards.  In 
the  event  of  such  a  disqualification,  the 
affected  individual  c(  ntracts  subject  to 
the  bilateral  netting  c  jntract  would  bo 
treated  as  Individual  ion-netted 
contracts  under  the  si  andards. 

As  a  general  mattei ,  relevant  legal 
provisions  for  banks  :  n  the  U.S.  make  it 
clear  that  netting  con  racts  with  close- 
out  provisions  enabU  such 
organizations  to  setof  included 
individual  transactioi  is  and  reduce  the 
obligations  to  a  singU  net  amount  in  the 
event  a  counterparty  ails  to  perform 
due  to  default,  insolv  ;ncy,  bankruptcy, 
liquidation  or  similar  circumstances. 
The  FDIC  notes  that  f  ursuant  to  section 
11(e)  of  the  Federal  Dsposit  Insurance 
Act  (FDI  Act),  12  U.S  C  1821(e),  the 
FDIC,  in  its  capacity  (  s  conservator  or 
receiver  of  a  failed  in:  ured  depository 
institution,  may  transfer  all  or  none  of 
a  failed  institution's  c  ualifled  financial 
contracts  (QFCs)  '^  w  th  a  given 
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ffiliatestoan 
ository  institution. 
FDIC  as  receiver. 


counterparty  and  its  i 
assuming  insured  de| 
Such  a  transfer  by  tht 
if  accon-panied  by  thi  i  statutorily 
mandated  notice,  ove  Tides  any 
contractual  right  the  (  ounterparty  might 
otherwise  have  to  ten  ninate,  close-out, 
and  net  its  contracts  1  y  reason  of  the 
appointment  of  the  F  )IC  as  receiver 
Further,  the  FDIC  as  ( onservator  may, 
under  section  11(e)  o  the  FDI  Act, 
enforce  continued  pe  formanc*  of  QFCs 
without  transferring  t  lem,  even  if  the 
contracts  contain  clai  ses  that  would 
otherwise  enable  the  ;ounterparty  to 
treat  them  as  in  defau  t,  and  ht-ncaj  to 


'  ■  The  scope  of  Ihis  trans 
in  thcFDlC  Slalemont  of  Pt 
Fin.iari.*!  Cont,-ac1s  adopte* 
The  term  CJFC  isdt^rined  in 
Ihe  FDI  Act  It  includes  seci 
Lommodily  contract!),  (orwi  rd 
agrneirent^.  sw.sp  agT««mer 
agreement  ihalthe  FDIC  di 
to  t)«  a  QFC  Interest  and  ex 
as  s[ierlflatly  roferred  to  ir 
guidelines,  are  generally  Qi  Gs. 


;r  power  is  e^.iblished 
icy  on  Qualifit>d 
December  12,  1989. 
section  ll(e<!8)(D1UTo! 
rities  contracts, 

contracts.  repurcKa^ 
s,  and  any  similar 
p^rmines  by  regulation 
hange  rate  contracts, 
the  risk-based  i^pital 


terminate  and  net  them,  by  reason  of  the 
appointment  of  a  conservator.''* 

The  FDIC  is  of  the  opinion  that  its 
transfer  and  enforcement  powers  under 
the  FDI  Act  are  consistent  with  the 
netting  provisions  of  the  FDIC 
Improvement  Act  of  1991  (FDIOA). 
Those  provisions  specifically  sanction 
the  enforceability  of  bilateral  netting 
contracts  (12  U.S.C.  4403(a));  so  do  the 
FDI  Act's  QFC  provisions  (12  U.S.C. 
1821(e)(8)(A)(iii).  (E)(iii)).  The  FDlC's 
transfer  and  enforcement  powers, 
described  in  the  text,  are  associated 
with  its  power  to  override  a  different 
kind  of  contractual  provision — the  so- 
called  "ipso  facto"  clauses  that  permit 
a  counterparty  to  terminate  a  contract  by 
reason  of  the  appointment  of  a  receiver 
or  conservator  even  if  there  has  been  no 
default  in  performance.  Although  such 
clauses  may  activate  netting  clauses, 
they  are  not  themselves  specifically 
addressed  in,  gr  protected  by,  the 
FDIQA  netting  provisions.  Thus,  there 
is  no  conflict  of  language  between  the 
FDI  Act's  QFC  provisions  and  the 
FDIOA  netting  provisions.  Nor  is  there 
any  inconsistency  in  the  statutes' 
underlying  policy.  The  policy  of  the  FDI 
Act's  QFC  provisions,  like  that  of  the 
FDICIA  netting  provisions,  is  to 
preserve  a  counterparty's  net  position:  If 
the  FDIC  does  not  transfer  or  enforce  a 
counterparty's  QFCs,  then  the  contracts 
may  be  terminated  and  netted  to  the 
extent  provided  by  their  terms;  and  if 
the  contracts  are  transferred  or  enforced, 
then  the  netting  provisions  continue  in 
force  as  a  |>art  of  the  entire  complex  of 
cojitractual  obligations.  The  transfer  and 
enforcement  provisions  of  the  FDI  Act 
do  no  more  than  to  preserve  the 
continuity  of  contractual  relationships 
in  cases  of  receivership  and 
conservatorship,  an  effect  that  the  FDIC 
believes  to  be  consistent  with  the  letter 
and  spirit  of  the  FDICIA  netting 
provisions. 

In  the  event  that  QFCs  are  transferred 
from  a  failed  institution  to  a  new 
depository  institution,  the  amount  of 
credit  risk  the  non-failed  counterparty  is 
exposed  to  remains  the  .sajne.  Thus,  the 
netting  provisions  in  the  contracts  may 
be  enforced  against  or  by  the  assuming 
insured  depository  institution  in  the 
event  of  a  subsequent  default.  Therefore, 
the  FDIC  would  not  regard  a  netting 


'*  The  Board  of  Govem:lr^  of  ihe  Federal  Reserve 
Sy.slem  (Fed),  the  Office  of  the  ComplroHer  of  the 
Currency  (OCf I),  and  the  Office  of  Thi ift 
Supervision  (OTS)  (collectiveiv,  the  other  banking 
agencies)  either  have  published  or  are  in  the 
process  of  publishing  notices  of  proposed 
rulemaking  amending  their  risk-ba.ted  capital 
guidelines  which  are  similar  to  Ihe  FDICs  proposal. 
The  other  banking  agencies  are  not  addressing  the 
scope  of  the  FDlC's  transfer  and  enforcement 
jKiwias  under  section  II  of  the  FDI  Act. 


contract  as  unenforceable,  for  risk-based 
capital  purposes,  simply  because  the 
FDIC  as  receiver  might  transfer  it  within 
the  limited  circumstances  prescribed  in 
section  11(e)  of  the  FDI  Act.  In  the  case 
of  QFCs  enforced  without  transfer  by 
the  FDIC  as  conservator,  the 
counterparty  would  continue  to  enjoy 
its  contractual  rights  to  terminate  and 
net  such  enforced  contracts  by  reason  of 
a  default  in  performance  (as  distinct 
from  a  contractually  defined  default  by 
reason  of  appointment  of  a  conservator). 
In  this  regard,  the  FDIC  would  not 
regard  a  netting  contract  as 
unenforceable  simply  because  the  FDIC 
as  conservator  might  enforce  the 
underlying  contracts  vvithin  the 
circumstances  prescribed  in  section 
11(e)  ofthe  FDI  Act.' "^ 

The  FDlC's  proposal  provides  that 
netting  by  novation  arrangements  would 
not  be  grandfathered  under  the 
standards  if  such  arrangements  do  not 
meet  all  of  the  requirements  proposed 
for  qualifying  bilateral  netting  contracts. 
Although  netting  by  novation  would 
continue  to  be  recognized  under  the 
proposed  standards,  institutions  may 
not  have  the  legal  opinions  or 
procedures  in  place  that  would  be 
required  by  the  proposed  amendments. 
The  FDIC  believes  that  holding  all 
bilateral  netting  contracts  to  the  same 
standards  will  promote  certainty  as  to 
the  legal  enforceability  of  the  contracts 
and  decrease  the  risks  faced  by 
counterparties  in  the  event  of  a  default. 

The  FTDIC  is  seeking  comment  on  all 
asjjects  of  its  proposed  amendments  to 
the  risk-based  capital  standards.  In 
addition,  the  FDIC  notes  that  under 
current  risk -based  capital  standards  for 
individual  contracts,  the  degree  to 
which  collateral  is  recognized  in 
assigning  the  appropriate  risk  weight  is 
based  on  the  market  value  of  the 
collateral  in  relation  to  the  credit 
equivalent  amount  of  the  rate  contract. 
The  FDIC  is  seeking  comment  on  the 
nature  of  collateral  arrangemerts  and 
the  extent  to  which  collateral  might  be 
recognized  in  bilateral  netting  contracts, 
parliciilarly  taking  into  account  legal 
implications  of  collateral  arrangemeiits 
(e.g.,  whether  the  collateral  pledged  for 
an  individual  transaction  would  be 
available  to  cover  the  net  counterparty 
exposure  in  the  event  of  legal  challenge) 


'■'To  facilitate  the  utilisation  of  risk  n>diicing 
bildleral  netting  contracts  whith  will  pemirl 
institutions  to  take  advantage  of  ihe  new  capital 
standards  prcscritjed  in  Ihis  proposal,  the  FDIC  Fia*, 
determined  notlo  exercise  any  potential  power  as 
a  conservator  selectively  to  enforce  or  to  repudiate 
QFCs  with  the  same  counterparty  that  are  subject 
to  a  bilateral  netting  contract.  The  FDIC  would  not 
reg.ini  bilateral  netting  contracts  as  unenforceable 
solcjy-by  reason  of  the  apparent  presence  of  such 
a  power  in  section  i  lie)  of  the  FDI  Act. 


and  procedural  difficulties  in 
monitoring  collateral  levels. 

Regulatory  Flexibility  Act  Analysis 

The  FDIC  does  not  believe  adoption  of 
this  proposal  as  a  final  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banking 
organizations),  in  accord  with  the  spirit 
and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  In 
this  regard,  the  final  rule  would  reduce 
certain  regulatory  burdens  on  banking 
organizations  as  it  would  reduce  the 
capital  charge  on  certain  transactions. 

Banks  that  enter  into  bilateral  netting 
contracts  must  obtain  a  legal  opinion(s) 
on  the  enforceability  of  those  contracts 
if  they  wish  to  net  for  purpose.,.of 
calculating  their  capital  ratio.  A  small 
institution,  may  find  it  more 
burdensome  to  obtain  a  legal  opinion(s) 
than  a  large  institution.  A  small 
institution,  however,  is  more  likely  than 
a  large  institution  to  enter  into  relatively 
uncomplicated  transactions  under 
standard  bilateral  netting  contracts  and 
may  need  only  to  review  a  legal  opinion 
that  has  already  been  obtained  by  its 
counterparties.  The  benefits  to  a  small 
institution  of  lower  capital  charges  after 
netting  will  likely  outweigh  the  burdens 
of  obtaining  the  necessary  legal 
opinions. 

Paperwork  Reduction  Act 

The  FDIC  has  determined  that  the 
proposed  amendments,  if  adopted, 
would  not  significantly  increase  the 
regulatory  burden  of  state  nonmember 
banks  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  etseq.). 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  of  Directors  of  the 
FDIC  proposes  to  arhend  12  CFR  part 
325  as  follows: 

PART  325-CAPiTAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a).  1815(b). 
1816.  ISiera),  1818(b),  1818(c),  1818(t), 
1819(Tenth).  1828(c),  1828(d),  1828(i), 
1828(n).  1828(o),  18310,  3907.  3909;  Pub.  L. 
102-233,  105  Stat.  1761,1789,1790(12 
U.S.C.  1831n  note)  Pub.  L.  102-242. 105  Stat. 
2236,  2355.  2386  (12  U.S.C.  1828  note). 


as 


2.  In  appendix  A  to  part ,325.  section 
(I.E.  is  amended  by  revising  the  first 
sentence  of  the  introductory  te.xt  of 


II.E.1.  and  removing  the  footnote  in 
II.E.l.(a):  removing  the  last  two 
sentences  of  the  second  paragraph  of 
II. E. 2.;  and  adding  new  II.E.3,  to  read 
follows: 

Appendix  A  to  Part  323 — Statement  of 
Policy  on  Risk-Based  Capital 

*        «         *        «        » 

II.  *   •   *      ■ 

E.  *   *   • 

1.  Credit  Equivalent  Amounts  for 
Interest  Rate  and  Foreign  Exchange  Rate 
Contracts.  The  credit  equivalent  amount 
of  an  off-balance  sheet  rate  contract  that 
is  not  subject  to  a  qualifying  bilateral 
netting  contract  in  accordance  with 
section  III.E.3.  of  this  appendix  A  is 
equal  to  the  sum  of  (i)  the  current 
exposure  (which  is  equal  to  the  mark-to- 
market  value  "*  and  is  sometimes 
referred  to  as  the  replacement  cost)  of 
the  contract  and  (ii)  an  estimate  of  the 
potential  future  credit  exposure  over  the 
remaining  life  of  the  contract.  *  *  * 

*  •  *  »  w 

3.  Netting.  (1)  For  purposes  of  this 
appendix.A,  netting  refers  to  the 
offsetting  of  positive  and  negative  mark- 
to-market  values  when  determining  a 
current  exposure  to  be  used  in  the 
calculation  of  a  credit  equivalent 
amount.  Any  legally  enforceable  form  of 
bilateral  netting  of  rate  contracts  is 
recognized  for  purposes  of  calculating 
the  credit  equivalent  amount  provided 
that; 

(a)  The  netting  is  accomplished  under 
a  written  netting  contract  that  creates  a 
single  legal  obligation,  covering  all 
included  individual  contracts,  with  the 
effect  that  the  bank  would  have  a  claim 
or  obligation  to  receive  or  pay, 
respectively,  only  the  net  amount  of  the 
sura  of  the  positive  and  negative  mark- 
to-market  values  on  included  individual 
contracts  in  the  event  that  a 
counterparty,  or  a  counterparty  to  whom 
the  contract  has  been  validly  assigned, 
fails  to  perform  due  to  any  of  the 
following  events:  default,  bankruptcy, 
liquidation,  or  similar  circumstances. 

(b)  The  bank  obtains  a  written  and 
reasoned  legal  opinion(s)  representing 
that  in  the  event  of  a  legal  challenge, 
including  one  resulting  from  a  failure  to 
perform  due  to  default,  insolvency, 
bankruptcy  or  similar  circumstances, 
the  relevant  court  and  administrative 
authoritieswould  find  the  bank's 
exposure  to  be  such  a  net  amount  under: 
-    (i)  the  law  of  the  jurisdiction  in  which 
the  counterparty  is  chartered  or  the 


"'Mark-to-market  values  should  be  measured  in 
dbllars.  regardless  of  the  currency  or  currencies, 
specified  in  the -contract,  andshould  reflect  changes 
inbotii  interest  (or  foreign  exchange)  rates  and  in 
coimterparty  credit  qiial.irv-. 


equivalent  location  in  the  case  of 
noncorporate  entities  and.  if  a  branch  of 
the  counterparty  is  involved,  then  also 
under  the  law  of  the  jurisdiction  in 
which  the  branch  is  located; 

(ii)  the  law  that  governs  the 
individual  contracts  covered  by  the 
netting  contract;  and 

(iii)  the  law  that  governs  the  netting 
contract. 

(c)  The  bank  establishes  and 
maintains  procedures  to  ensure  that  the 
legal  characteristics  of  netting  contracts 
are  kept  under  review  in  the  light  of 
possible  changes  in  relevant  law. 

(d)  The  bank  maintains  in  its  files 
documentation  adequate  to  support  the 
netting  of  rate  contracts,  including  a 
copy  of  the  bilateral  netting  contract  and 
necessary  legal  opinions. 

(2)  A  contract  containing  a  walkaway 
clause  is  not  eligible  for  netting  for 
purposes  of  calculating  the  credit 
equivalent  amount.*' 

(3)  By  netting  individual  contracts  for 
the  purpose  of  calculating  its  credit 
equivalent  amount,  a  bank  represents 
that  it  has  met  the  requirements  of  this 
appendix  A  and  all  the  appropriate 
documents  are  in  the  bank's  files  and 
available  for  inspection  by  the  FDIC. 
Upon  determination  by  the  FDIC  that  a 
bank's  files  are  inadequate  or  that  a 
netting  contract  may  not  be  legally 
enforceable  under  any  one  of  the  bodies 
of  law  described  in  paragraphs  (b)(i) 
through  (iii)  of  this  section,  underlying 
individual  contracts  may  be  treated  as 
though  they  were  not  subject  to  the 
netting  contract. 

(4)  The  credit  equivalent  amount  of 
rate  contracts  that  are  subject  to  a 
qualifying  bilateral  netting  contract  is 
calculated  by  adding  (i)  the  current 
exposure  of  the  netting  contract  and  (ii) 
the  sum  of  the  estimates  of  the  potential 
future  credit  exposure  on  all  individual 
contracts  subject  to  the  netting  contract. 

(5)  The  current  exposure  of  the 
netting  contract  is  determined  by 
summing  all  positive  and  negative 
mark-to-market  values  of  the  individual 
transactions  included  in  the  netting 
contract.  If  the  net  sum  of  the  mark-to- 
market  values  is  positive,  then  the 
current  exposure  of  the  netting  contract 
is  equal  to  that  sum.  If  the  net  sum  of 
the  mark-to-niarket  values  is  zero  or 
negative,  then  the  current  exposure  of 
the  netting  contract  is  zero. 

(6)  For  each  individual  contract 
included  in  the  netting  contract,  the 


*'  For  purposes  of  this  section,  a  walkaway  clause 
means  a  provision  in  a  netting  contract  that  permits 
a  non^iefaulting  counterparty  to  make  lower 
pa\7nents  than  it  would  make  otherwise  under  the 
contract,  or  no  payment  at  all.  to  a  defaulter  or  to 
the  estate  of  a  defaulter,  even  if  a  defaulter  or  the 
estate  of  a  defaulter  is  a  net  creditor  under  the 
contract. 
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potential  future  credit 
estimated  in  accor  lance 
n.E.l.  of  this  appe:  id 

(7)  Examples  of 
credit  equivalent 
types  of  contracts 
IV. 


exposure  is 
with  section 
ix  A.*' 
he  calculation  of 
a  mounts  for  these 
tre  contained  in  Table 


t) 


3.  Appendix  A 

by  revising  the  lasi 
the  last  paragraph 
"Credit  Conversioi  i 
Foreign  Exchange 


part  325  is  amended 
three  sentences  of 
under  the  heading 

for  Interest  Rate  and 
^ate  Related 


Table  IV.— Cjalculation  of  Credit  Equivalent  Amounts  for  Interest  Rate  and  FORErcN  Exchange  Rate 

Related  Transactions  for  State  Nonmember  Banks 


Type  of  cdntract 
(remaining  t  laturity) 


f  )rei 


(1)  120-day  forward 

(2)  120-day  forward 

(3)  3-year  single  cufency 
ing  interest  rate 

(4)  3-year  single  cuiferKiy 
ing  interest  rate 

(5)  7-year    cross-cilrrency 
floating  interest  rati 

Total  


f  )rei 


If  contracts  (1)  tt 
subject  to  a  qualif\  i 
contract,  then  the 


(1) 
(2) 
(3) 
(4) 
(5) 


Total 


'  These  numbers 
2  The  larger  of 


•"  For  purposes  of  Coic 
.  redit  e.xposi,:e  fo;  fore: 
)ther  similar  coniroCls  i 


Contracts"  in  Table  HI  and  adding  new 
Table  IV  to  read  as  follows: 

III.*  *  * 

Credit  Conversion  for  Interest  Rate  and 
Foreign  Exchange  Rate  Related 
Contracts 


*   *   *  In  the  event  a  netting  contract 
covers  transactions  that  are  normally 
not  included  in  the  risk- based  ratio 
calculation — for  example,  exchange  rate 


contracts  with  an  original  maturity  of 
fourteen  calendar  days  or  less  or 
instruments  traded  on  exchanges  that 
require  daily  payment  of  variation 
margin — an  institution  may  elect  to 
consistently  either  include  or  exclude 
all  mark-to-market  values  of  such 
transactions  when  determining  a  net 
current  exposures.  Multiple  contracts 
with  the  same  counterparty  may  be 
netted  forrisk-based  capital  purposes 
pursuant  to  section  II.E.3.  of  this 
appendix. 


Potential  exposure 


Notional 
principal 
(dollars) 


Potential 

exposure 

conversion 


Potential 
exposure 
(dollars) 


ign  exchange         5,000,000 
ign  exchange         6,000,000 
fixed/float- 

10,000,000 

fixed/'float- 

10,000,000 

floating/ 
swap 20,000,000 


.01 
.01 

.005 

.005 

.05 


50,000 
60,000 

50,000 

50,000 

1.000,000 


1.210,000 


Current  Exposure 

Credit 

Mark-to-        Current  ex-  equivalent 

market        posure  (dol-  amount 
value'              lars)2 

100,000           '100,000  -.50.000 

-120,000     .-,..;.„...  60.000 

200.000           200.000.  250.000 

-250,000 .-..  50.000 

-1,300,000  ■ :..  1.000.000 

300.000  1.510.000 


rough  (5) above  are 
ng  bilateral  netting 
Uowing  applies: 


Potential  ex- 
posure (dol- 
lars) (from 
above) 


50.000 
60.000 
50,000 
50.000 
1.000,000 


V21 0.000 


Mark-to-mar- 
ket value 
(from  above) 


100,000 

-20,000 

200,000 

-250,000 

1,300,000 


- 1 ,370,000 


Current  expo- 
sure (dollars) 


Credit  equiva- 
lent amount 


■'..2-'0.000 


ale  purely  for  illustration. 
zerolor  a  positive  mark-to-market  value. 


,ie'.;.-:g  po!f  r.lia!  iuture 
n  eiichar.ge  conticctsand 
w.'iich  notional  principal 


is  equivalent  to  cash  flows,  totcl  r,o:.or.d;  p.-.:K.ipal 
is  defined  as  t.he  net  receipts  to  each  partv  faJiing 
due  on  each  value  date  in  each  currercv. 
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By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  &th  day  of 
lune.  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman 

Acting  Executive  Secretary. 
■  jFR  Doc.  94-17762  Filed  7-22-94;  8:45  ami 

BILUNC  COOe  6714-(M-P 


DEPARTMENT  OF  THE  TREASUflY 

Internal  Revenue  Service 

26CFH»^Hlt 
PNTL-0066-021 
RIN  1545-AS6e 

Change  From  the  Dollar  Appreximate 
Separate  Transactions  Method 
(DASTM)  to  the  Profit  and  Loss  R/lethod 
of  Accounting 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Noticfr  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations  that 
vyould  require  a  quahfied  business  unit 
(QBUT  using  the  dollar  approximate 
separate  transactions  method  of 
accounting  tDASTM)  to  change  its 
functional  currency  when  the  local 
currency  ceases  to  be  hyperinflationary. 
These  regulations  provide  rules  for 
taxpayers  to  determine  when  a  change 
from  DASTM  is  required  and  provide 
guidance  on  required  adjustments 
relating  to  the  change  in  melhod. 
DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  by 
September  23, 1994. 

AOOflESSES:  Send  submissions  to: 
CC.DOM:CC»{P:T:R  (INTL-0066-92). 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station.      - 
Washington,  DG  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
facofa  Feldman  or  Teresa  B.  Hughes. 
(202)  622-3870  (not  a  toll  free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  985  of  the  Internal  Revenue 
Code  of  1986.  The  proposed  regulations 
would  require  a  qualified  business  unit 
that  uses  the  dollar  approximate 
separate  transactions  method  to  change 
its  functional  currency  and  its  method 
of  accounting  to  the  profit  and  loss 
method  when  the  QBU  is  no  longer 
operating,  in  an  environment  that  has  a 
h yperinflationaty  etuxency. 
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Explanation  ef  Pjrorisions 

Proposed  §  i.985-l(bK2){ii)(E) 
provides  that  a  QBU  required  to  use  the 
dollar  as  its  functional  currency 
pursuant  to  §  1.985-l(bK2)  or  a  QBU 
that  has  elected  to  use  the  dollar  as  its 
functional  currency  pursuant  to  §  1.985- 
2  must  redetermine  its  functional 
currency  if  for  three  consecutive  taxable 
years  the  currency  of  the  QBU's 
economic  environment  is  not  a 
hyperinflationay  currency.  The  change 
in  functional  currency  is  treated  as 
"made  with  the  consent  of  the^ 
Commissioner,  and  the  adjustments 
required  under§  1.985-5  must  be  made 
in  connection  with  the  change. 

The  IRS  believes  it  appropriate  to 
require  a  QBU  that  is  no  longer 
operating  in  a  hyperinflationary 
environment  to  stop  using  the  dollar  to 
compute  its  income  or  loss  or  earnings 
and  profits  because  of  the  general 
preference  expressed  in  section  985(b) 
to  use  the  currency  of  the  QBU's 
economic  environment  for  this  purpose. 
A  three  year  measurement  period  for 
determining  non-hyperinflationary 
status  was  thought  desirable  to  avoid 
frequent  changes  in  functional  currency 
for  QBUs  operating  in  borderline 
hyperinflationary  environments. 
Comments  are  requested  as  to  whether 
the  three  year  period  is  appropriate. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  dp 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  hitemal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
WTitten  comments  (preferably  a  signed 
original  and  eight  f8>  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  ii  requested 
in  writing  by  a  person  that  timely 
submits  written  comments.  If  a  pubMc 


hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal^uthors  of  these 
proposed  regulations  are  Jacob  Feldman 
and  Teresa  B.  Hughes  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel.  IRS. 
Other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  ia  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows; 

PART  t— »NCO*(ie  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows; 

Authority:  26  L'.S.C.  7805  *   "    V 

Par.  2.  In  §  1.985-1.  paragraph 
(b)(2)(ii)(E)  is  added  to  read  as  follows: 

§  1 .985-1     Functional  currency. 


(b)*   *   • 

(2)*   *    • 

(ii)  *    *    * 

(E)  Change  rn  functional  currency 
ivhen  currency  ceases  to  be 
hyperinflationnry — (7)  In  general.  A 
QBU  that  has  been  required  to  use  the 
dollar  as  its  functional  currency  under 
paragraph  (b)(2)  of  this  section,  or  has 
elected  to  use  the  dollar  as  its  functional 
currency  under  paragraph  (b)(2)(ii)(B)(2) 
of  this  section  or  §  1.985-2.  must  change 
its  functional  currency  as  of  the  first  day 
of  the  first  taxable  year  that  follows 
three  consecutive  taxable  years  in  which 
the  currency  of  its  economic 
envirotunent,  determined  under 
paragraph  (c)(21  of  this  section,  is  not  a 
hyperinfiationary  currency.  The 
functional  currency  of  the  QBU  for  such 
year  shall  be  determined  in  accordance 
with  paragraph  (c)  of  this  section.  For 
purposes  of  §  1.985-4,  the  change  is 
considered  to  be  made  with  the  consent 
of  the  Commissioner.  See  §  1.985-5  for 
adjustments  that  are  required  upon  a 
change  in  functional  currency. 

(2)  Effectix-e  date.  Section  1.9»5- 
l(b)(2)(ii)(E)  is  effective  for  taxable  )-ears 
beginning  after  the  date  which  is  30 
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days  after  the  pu 
regulations  in  the 
Margarel  Milner  Riphardson 

Commissioner  of  In 
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BILLING  CODE  4S3O-0l4j 


icafion  of  final 
Federal  Register. 


ernal  Revenue. 
iled  7-22-94:  8:45  am) 


DEPARTMENT  O  ■  THE  INTERIOR 


National  Park 
36  CFR  Part  7 


Se  vice 


Virgin  Islands  Na 
Boat  Mooring  Rules 


AGENCY:  National 
ACTION:  Public  h 


Park  Service,  Interior, 
ejring. 


SUMMARY:  The  Na 
proposing  a  rule  desi 


n 


(fe 

i;t 
ler  gth 


coral  reefs  and  tu 
Virgin  Islands  Na 
proposed  rule  wi 
hoat  mooring  prat  t 
a  public  hearing 
provide  an  opport  u 
parties  tocommei 
rule. 

The  proposed 
vessels  longer  tha 
anchoring  anywh 
boundaries;  restri 
and  210  feet  in 
in  Francis  Bay  in 
than  30  feet;  proh 
anchoring  in  Salt 
the  park's  southerji 
in  length  or  less 
up  to  moorings  th 
those  areas.  Only 
allowed  to  tie  up 
the  use  of  anchors 
mooring  will  be 

DATES:  There  will 
Wednesday,  Au 
at  7:00  p.m.  and 
1994,  beginning  al 
ADDRESSES: 


ional  Park  Service  is 
gned  to  protect  the 
le  grass  beds  in 
I  ional  Park.  The 
address  allowable 
ices  in  the  park,  and 
ill  be  conducted  to 
nity  for  interested 
t  on  the  proposed 


August  24 — Legis 
Islands,  Capital 
Drive,  St.  Th 
August  25 — Virgir 
Court,  Boulon 
Cruz  Bay,  St.  Jo 
FOR  FURTHER 
Francis  Peltier, 
Islands  National 
Nazareth,  Charlottfe 
3406,(809)  775-6:: 


SUPPLEMENTARY 
who  want  to  speal 
be  allotted  at  least 
be  expected  to 
proposed  anchorirjg 
Written  comments 


I  cor  fi 


ional  Park;  Proposecf 


e  will  prohibit 

210  feet  from 
within  the  park's 

vessels  between  125 
to  anchoring  only 
water  depths  greater 
bit  any  boats  from 
'ond  and  Reef  Bay  on 

shores.  Boats  55  feet 
11  be  allowed  to  tie 
il  will  be  provided  in 
)ne  boat  will  be 

each  mooring,  and 
while  attached  to  the 
prohibited. 

3e  two  hearing  dates: 
24, 1994,  beginning 
ursday,  August  25, 
7:00  p.m. 


wi 


gu>f 
Ti 


ture  of  the  Virgin 
Juilding,  Veteran's 
omts,  VI  00802 

Islands  Territorial 
Cfcnfer — 2nd  Floor, 
n,  VI  00830 

INFO»<MATION  CONTACT:  Mr. 
rintendent.  Virgin 

6301  Estate 
Amalie.  VI  00802- 
38. 


Su  je 
Pirk, 


INfORMATION:  People 
at  the  hearing  will 
five  minutes  and  will 
ne  remarks  to  the 
and  mooring  rules, 
mav  also  be 


submitted  to  Virgin  Islands  National 
Park  headquarters. 
lames  W.  Coleman,  |r.. 

Regional  Director,  Southeast  Region. 

IFR  Doc.  94-17980  Filed  7-22-94;  8:45  am] 

BILLING  CODE  4310-7a-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20,  22,  and  90 

[GN  Docket  No.  93-252,  FCC  94-191] 

Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act — 
Regulatory  Treatment  of  Mobile 
Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Second  further  notice  of 

proposed  rulemaking. 

SUMMARY:  The  Commission  has  adopted 
a  Second  Further  Notice  of  Proposed 
Rulemaking  (Second  Further  Notice)  in 
response  to  a  Congressional  mandate 
directing  the  agency  to  implement 
.sections  2(n)  and  332  of  the 
Communications  Act  of  1934  as 
amended  by  title  VI,  section  6002(b)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993.  The  intended  effect  of  this 
Second  Further  Notice  is  to  implement 
this  legislation  by  soliciting  comment 
on  conforming  the  Commission's 
technical,  operational,  and  licensing 
rules  for  commercial  mobile  radio 
service  providers,  including  licensees  in 
services  formerly  classified  as  private. 
DATES:  Comments  must  be  filed  on  or 
before  August  9,  1994,  and  reply 
comments  must  be  filed  on  or  before 
August  19,  1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Plans  and  Policy  Contact:  Greg 
Rosston.  (202)  418-2030.' Common 
Carrier  Bureau  Contact:  Leila  Brown, 
(202)418-1300. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
text  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rulemaking, 
GN  Docket  No.  93-252,  FCC  94-191 , 
adopted  July  18, 1994,  and  released  July 
20,  1994  (Second  Further  Notice).  This 
Notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Public  Reference  Center, 
Room  239,  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Tran<>cription  Service,  Inc.  2100  M 


Street  NW.,  suite  140,  Washington  DC 
20037.  (202)  857-3800. 

Second  Further  Notice  of  Proposed 
Rulemaking 

A.  Introduction 

1.  In  a  prior  Further  Notice  of 
Proposed  Rulemaking  in  this  docket  58 
FR  53169.  October  14. 1993.  the 
Commission  requested  comment  on 
vyhether  it  should  establish  a  general 
cap  on  the  amount  of  commercial 
mobile  radio  service  (CMRS)  spectrum 
for  which  an  entity  may  be  Hcensed  in 
a  particular  geographic  market.  The 
purpose  of  that  proposal  is  to  ensure 
that  no  CMRS  provider  will  exert 
market  power  by  controlling  large 
amounts  of  spectrum  in  a  given 
geographic  market.  Additionally,  the 
Spectrum  Cap  Notice  .sought  comment 
on  rules  for  administering  a  spectrum 
cap,  if  the  Commission  adopted  a 
spectrum  aggregation  limit.  The' 
Spectrum  Cap  Notice  invited  comments 
on  whether  the  Commission  should 
apply  personal  communications 
services  (PCS)  spectrum  aggregation  and 
cellular-PCS  cross  ownership  attribution 
standards,  adopted  in  the  Broadband 
PCS  Order,  to  a  general  CMRS  spectrum 
cap. 

2.  On.  June  13.  1994,  the  Commisson 
released  an  Order  reconsidering  and 
clarifying  the  rules  for  broadband  PCS. 
The  Broadband  PCS  Reconsideration 
Order  retained  certain  limitations  on  the 
amount  of  PCS  spectrum  that  can  be 
obtained  in  any  geographic  service  area. 
Generally,  an  entity  may  acquire 
attributable  interests  in  a  maximum  of 
40  MHz  of  licen.sed  broadband  PCS 
spectrum.  Parties  with  attributable 
cellular  interests,  however,  may  obtain 
only  10  MHz  of  licensed  broadband  PCS 
spectrum  if  the  population  in  the 
cellular  service  area  overlaps  10  pen;ent 
of  the  population  in  the  relevant  PCS 
market.  In  addition,  after  January  1, 
2000,  entities  with  attributable  cellular 
interests  may  acquire  an  additional  5 
MHz  of  broadband  PCS  spectrum,  for  a 
total  of  15  MHz  of  PCS  spectrum  in  their 
cellular  service  areas.  The  Broadband 
PCS  Reconsideration  Order  also 
specified  certain  interests  that  the 
Commission  would  consider 
attributable  interests  in  order  to 
determine  the  maximum  amount  of  PCS 
spectrum  for  which  an  entity  may  be 
licen.sed. 

3.  On  June  29.  1994.  the  Commission 
adopted  an  Order  establishing 
competitive  bidding  procedures  for     - 
broadband  PCS.  The  Commission 
adopted  a  "Competitive  Opportunity 
Plan"  in  the  Broadband  PCS  Auction 
Rules  Order,  under  which 
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"entrepreneurs'  blocks"  are  established 
as  a  means  of  fulfilling  the  statutory 
mandate  to  ensure  that  businesses 
ovmed  by  minorities  or  women  (or 
both),  small  businesses,  and  rural 
telephone  companies  are  provided  with 
full  opportunities  to  participate  in 
providing  broadband  PCS  services.  The 
Competitive  Opportunity  Plan,  inter 
alia,  establishes  installment  payment 
plans  for  applicants  eligible  for 
entrepreneurs'  block  licenses,  and  also 
establishes  a  system  of  bidding  credits 
for  small  businesses  and  businesses 
owned  by  minorities  or  women  (or 
both). 

4.  The  purposes  of  this  Second 
Further  Notice  is  to  explore  whether  the 
Commission  should  consider  additional 
non-equity  relationships  to  be 
attributable  interests  for  purposes  of 
applying  the  40  MHz  limitation  on  PCS 
spectrum,  the  PCS-cellular  cross- 
ownership  rules,  or  a  more  general 
CMRS  spectrum  cap.  In  addition,  we 
seek  comment  regarding  whether  any 
attribution  rules  we  adopt  in  this 
proceeding  should  apply  differently 
depending  on  whether  the  applicant  or 
licensee  involved  is  a  designated  entity. 
We  also  seek  comment  regarding  how 
much  non-equity  relationships  should 
be  construed  in  the  context  of 
determining  whether  the  designated 
entity  has  de  facto  and  de  jure  control 
of  the  licensee.  Finally,  commenters 
should  address  how  such  relationships 
in  the  designated  entity  context  balance 
the  need  to  allow  designated  entities  to 
attract  needed  expertise,  capital  and 
infrastructure  while  avoiding  the 
creation  of  fronts  or  shams. 

B.  Discussion.  - 

5.  One  of  the  purposes  of  this 
proceeding  is  to  examine  resale 
agreements,  management  contracts,  joint 
marketing  agreements,  and  other  similar 
arrangements  for  the  purpose  of 
determining  whether  these 
arrangements  should  be  treated  as 
attributable  interests  in  applying  the 
PCS  spectrum  aggregation  cap.  the  PCS- 
cellular  cross-ownership  restrictions,  or 
a  general  CMRS  spectrum  cap.  We 
recognize  at  the  outset  that  any 
agreement  that  confers  on  a  party  other 
than  the  licensee  de  facto  control  over 
an  FCC-licensed  facility  will  be 
considered  an  attributable  interest. 
Therefore,  commenters  should  address 
whether  there  are  relationships,  not 
included  in  the  PCS  attribution  rules, 
that  do  not  rise  to  the  level  of  control, 
but  nonetheless  should  be  considered 
attributable  because  these  interests  may 
affect  the  incentive  or  ability  of  PCS  and 
other  CMRS  licensees  to  compete 
vigorously  in  the  marketplace,  or 


because  they  may  affect  the  number  of 
effective  competing  providers  or  the 
independence  of  pricing  decisions  by 
service  providers. 

6.  Management  Agreements:  We 
request  comment  on  whether 
management  agreements  or  similar 
arrangements  that  do  not  confer  de  facto 
control  on  a  party  other  thaii  the 
licensee  should  be  considered 
attributable  interests.  We  are  concerned, 
for  example,  that  a  management 
agreement  may  permit  the  manager 
access  to  market  sensitive  information 
(e.g..  business  plans,  customer  lists, 
product  and  service  development, 
marketing  strategies);  if  the  manager  is 
alsaa  licensee  offering  a  competing 
service,  access  to  this  information  might 
enable  it  to  impede  vigorous 
competition.  We  also  seek  comment 
regarding  the  issue  of  whether  such 
management  agreements,  although  not 
amounting  to  de  facto  control,  may 
involve  levels  of  integration  between  the 
managed  licensee  and  the  manager's 
company  which  have  the  effect  of 
reducing  competitive  choices  in  the 
marketplace  or  of  creating  a  sham  or 
front  corporation  to  take  advantage  of 
designated  entity  provisions. 

7.  By  way  of  background,  we  note  that 
we  have  established  several  criteria  that 
we  have  determined  to  be  probative 
with  regard  to  the  issue  of  whether  a 
licensee,  through  management 
agreements  or  other  means,  and  in 
contravention  of  our  rules,  has 
relinquished  control  of  and 
responsibility  for  its  licensed  facilities. 
These  criteria,  first  articulated  in 
Intermountain.  include  the  following 
questions: 

•  Does  the  license  have  unfettered 
use  of  all  facilities  and  equipment?  If 
the  licensee  retains  such  use.  this  will 
support  a  finding  that  the  licensee  has 
not  relinquished  control  to  a  third  party 
through  a  management  agreement  or 
other  arrangement. 

•  Has  the  licensee  relinquished 
control  of  daily  operations?  Retention  of 
such  control  by  the  licensee  contributes 
to  a  finding  that  the  licensee  has  not 
relinquished  control  over  the  licensed 
facilities. 

•  Does  the  licensee  determine  and 
carry  out  policy  decisions,  including  the 
preparation  and  filing  of  applications 
with  the  Commission?  If  it  is 
demonstrated  that  the  licensee  has 
retained  control  of  policy  decisions,  this 
serves  as  another  contributing  factor  in 
detemMning  that  the  licensee  has  not 
relinquished  control  of  its  licensed 
facilities  to  a  third  party. 

•  Is  the  licensee  is  charge  of 
employment,  supervision,  and  dismissal 
of  personnel?  Retention  of  control  over 


such  personnel  matters  would  tend  to 
support  a  conclusion  that  the  licensee 
has  not  relinquished  control  to  a  third 
party  through  a  management  agreement 
or  other  arrangement. 

•  Is  the  licensee  in  charge  of  the 
payment  of  financing  obUgations, 
including  expenses  arising  out  of 
operation  of  the  licensed  facilities?  If 
the  licensee  has  retained  responsibility 
for  such  expenses,  such  retention  of 
control  will  be  taken  into  account  in 
determining  whether  the  licensee  has 
relinquished  control  of  its  facilities  to  a 
third  party. 

•  Does  the  licensee  receive  monies 
and  profits  derived  from  operation  of 
the  licensed  facilities?  Again,  the  role  of 
the  licensee  with  regard  to  receipt  of 
profits  and  other  monies  is  one  of  the 
determining  factors  with  regard  to 
whether  the  licensee  has  relinquished 
control  of  its  facilities  to  a  third  party 
through  a  management  agreement  or 
other  arrangement. 

In  this  proceeding  our  purpose  is  to 
examine  whether  management 
agreements  which  do  not  involve  any 
relinquishment  of  control  under  the 
Intermountain  test  still  should  be 
deemed  to  confer  attributable  interests 
to  the  managing  party  under  the 
agreement.  We  seek  comment  on  this 
issue. 

8.  In  particular,  commenters  should 
address  the  following  questions.  First, 
could  management  agreements  be 
structured  in  such  a  way  that  the 
manager's  access  to  the  type  of 
information  described  in  the  preceding 
paragraph  would  not  necessarily  have 
any  adverse  effect  on  coippetition? 
Commenters  should  address  the  specific 
components  of  such  management 
agreements,  and  discuss  how  these 
components  would  protect  against  anti- 
competitive effects.  Commenters  also 
should  address  whether  examination  of 
such  management  agreements  would 
require  an  unreasonable  expenditure  of 
Commission  staff  and  other  resources 
and  whether  there  are  effective 
alternatives  to  such  a  review  procedure 
that  would  address  our  concern. 

9.  Second,  should  a  management 
agreement  be  treated  as  an  attributable 
interest  in  all  cases,  including  the  PCS 
spectrum  aggregation  cap,  the  PCS- 
cellular  cross-ownership  restrictions.     . 
and  any  overall  CMRS  spectrum 
aggregation  cap  the  Commission  may 
establish  in  this  docket?  In  addressing 
this  question,  commenters  should 
explore  any  factors  and  considerations 
that  would  support  a  conclusion  that 
treatment  of  a  management  agreement  as 
an  attributable  interest  would  be 
necessary  or  appropriate  in  certain  of 
these  cases,  but  not  in  others. 
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10.  Third,  if  w^  conclude  thai 
management  agreements  or  slmiiar 
arrangements  sboukj  be  treated  as. 
attributable  inten  sts,  what 
administrative  ru  es  would  be  necessary 
to  enforce  such  a  rule?  Would  reporting 
requirements  be  r  ecessary  to  enable  the 
Commission  to  re  ^rd  and  oranitor 
instances  in  whic  i  CMRS  licensees 
enter  into  managt  ment  agreements  for 
the  operation  of  t  leir  systems?  For 
example,  in  the  S  wlK  industry,  some 
private  radio  bcei  isees  have  entered  into 
agreements  that  p  >miit  a  third  party 
manager  to  use  th  •  system's  entire 
capacity.  Allhoi^  i  we  have  rf!(  lassifled 
interconnected  w  de  area  SMRs  as 
CMRS,  SMRs  lii*  iie<i  as  of  -August  10. 
1993  will  continu  s  io  he  reguiated  as 
PMRS  during  the  [i^nsition  period  and 
SMRs  that  are  no*  iiiterconnet'ed  will 
remain  PMRS.  W(  seek  lommerit  on 
how  we  should  tr  sat  such  ar^2r;;.^pments 
for  purposf^s  of  at  ribution. 

11.  Finally,  if  w  p  conrJude  !  h.n 
management  agre  ^T^ents  or  si;  liiar 
arrangements  sbo  ild  b«  trecCed  as 
attributable  intere  >ts.  bow  should  our 
rules  apply  in  the  case  of  de<.;^iMted 
entities?  Specifii:c  IJy.  we  seek  comment 
regarding  the  foil<  wing  i&sue.s:  Are  there 
policies  or  other  c  snsiJtfrstions  that 
would  warrant  ap  >)yiDg  m»nc';;emenl 
contraci  attribiitic  i  rules  diff<  rently  in 
the  case  of  design  tted  entities?  Should 
management  agrw  ments  be  attributable 
for  purposes  of  ap  iliration  of  the  10 
percent  cap  relatii  g  to  entrepreneurs' 
block  licenses?  Sli  ould  manageinent 
contracts  affect  el  Ability  for  provLsions 
provided  forde^ij  lated  entities? 

12  Resale.  Simi  arJy.  we  request 
lonimeiit  on  whef  >er  any  resale 
agreements  shoult  be  cxuisidered  an 
interest  attributab  e  to  a  resellei  in  the 
context  of  a  PCS  s  )e<jtnjm  asgre>;3«ion 
i^p.  PCS-cellular  i  jxiss-owne.'^hip 
restrictions,  or  a  g  'neral  CMRS 
spectrum  cap.  Tbi  Commission  has 
deHned  resale  as .'  ii  "activity  wherein 
one  entity  su'oscri  les  to  tlie 
communifjations  s  -jrvices  and  fiK-ilifies 
ot  ancthrT  entity  a  id  then  reoifers 
( ommunications  s  srvice  to  the  public 
(with  or  without  "t  dding  value")  for 
profiL"  We  have  r  squired  cellular 
licensess  to  provi(  e  resale,  exo^pl  that 
<'<  cellular  licensee  may  restrict  resale  by 
a  facilities-based  c  ir/^petJtor  after  (he 
competitor  has  be*  n  licensed  for  five 
years.  We  note  tha  resellers  of 
commercial  mobii  >  radio  services  have 
been  classified  as '  ^MRS  providers,  and 
they  may  offer  ser  ices  that  compete 
with  other  comme  cial  mobile  radio 
services. 

13.  In  most  instc  nces,  we  are  nut 
concerned  that  a  n  tseller  could  exercise 
effetlive  control  o  er  the  spectrum  on 


which  it  provides  servioe  or  have  the 
ability  to  reduce  the  amount  of  service 
provided  over  that  spectnun  because 
other  resellers  could  enter  into  such 
resale  arrangements.  Under  these 
circumstances,  we  see  no  reason  to 
attribute  the  spectrum  of  the  underlying 
service  provider  to  resellers  for 
purposes  of  spectnun  caps.  Some 
parties,  however,  have  expressed 
con(%m  that  resale  agreements  may  be 
used  to  cimunvent  the  spectrum  caps. 
In  the  context  of  common  carrier 
regulation,  it  seems  unlikely  that  any 
re.sale  agreement  short  of  a  transfer  of 
control  could  reduce  the  quantity  of 
service  available  to  the  public.  As  a 
result,  vire  currently  do  not  think  that 
resale  a^^ements  should  be  considered 
attributable  interests,  but  we  invite 
comments  fcpom  parties  that  believe 
there  are  competitive  concerns. 

14.  Joint  Marketing  Agreements.  We 
also  requesi  comment  on  whether  )oint 
marketing  agreements  should  fxinstitute 
an  attributable  interest  in  the  coiiiest  of 
a  PCS  spectrum  aggr^atioo  cap,  PCS- 
cellular  cross-ownership  restrictions,  or 
a  general  CMRS  spectnun  cap.  Under  a 
joint  marketing  agreement,  two  or  more 
CMRS  providers  wouid  pool  their 
resources  to  market  th^r  services  to 
consumers.  One  aspect  of  this  joint 
venture  may  be  to  market  the  services  of 
various  CMRS  providers  under  a 
common  name.  We  believe  that  such 
joint  ventures  may  be  beneficial  to  both 
licensees  and  consumers  because  of  the 
savings  that  could  be  realized  hy 
pooling  resourt;es  for  advertising  and 
direit  sales.  These  savings  could  then  be 
passed  on  to  the  consumer. 

15.  The  Commission  previously 
examined  whether  to  limit  various  joint 
ventures  in  the  context  of  our  broadcast 
owne.-ship  rules.  In  that  context,  the 
Commission  examined  joint  advertising 
sales,  shared  technical  facilities,  and 
joint  ptigrammiog  arrangements  (or 
"time  brokerage").  We  noted  that  such 
joint  ventures  are  not  preciuded  by  any 
Commission  rule  or  policy  ^o  long  as 
the  Commission's  ownership  rul&s  are 
not  violated  and  the  partiapating 
licensees  maintain  ultimate  control  over 
their  facilities.  The  Coiinmission  did  not 
impose  any  additional  restrictions  on 
operational  joint  venti're  arra.'^gRmenls, 
but  noted  that  all  broadcast  licensees  are 
subject  to  compliance  with  the  antitrust 
laws  and  maintenance  of  editorial 
control.  The  Commi-ssion,  however,  did 
limit  time  brokerage  arrangements  in  the 
same  local  market  so  thai: 

Where  an  individaal  or  entity  owns  or  has 
an  attributable  interest  in  one  or  more 
stations  in  a  market,  tin»e  t>rokeT«g«  of  any 
other  station  in  that  market  foim  more  than 
l.S  pt'-iamt  of  th«'  brokefied  sla6on's  braaticasi 


bours  per  week  will  resuh  in  cmmtiqg  the 
brokered  station  toward  the  brokering 
licensee's  permissible  ownetship  totals  tiivder 
the  revised  local  ownership  rules. 

16.  As  explained  in  Radio  Ownership 
Rules,  our  rides  or  policies  do  not 
prohibit  joint  marketing  ventures  so 
long  as  a  licensee  maintains  de  facto 
control  over  the  licensed  facilities  and 
complies  with  the  antitrust  laws.  In  the 
context  of  CMRS  or  PCS  joint  ventures, 
we  need  not  concern  ourselves  with 
programming  diversity  because  CMRS 
providers  are.  by  definition,  common 
carriers  and  have  no  control  over 
content  We  believe  that  there  may  be 
b^iefits  to  consuniers  hrom  these  joint 
marketing  ventiues.  We  are  concerned, 
however,  that  such  arrangements  may 
provide  competitors  access  to 
information,  or  have  other 
anticompetitive  effects,  that  fx)uld 
impede  vigorous  competition. 
Therefore,  commenters  should  addres-s 
whether  a  licensee  who  enters  into  a 
joint  marketing  venture  with  one  or 
more  licensee  whose  geographic  market 
area  have  an  overlap  of  10  percent  of  the 
population  should  have  the  interest  of 
the  other.joint  venture  licensees 
attributed  to  it  for  purposes  of  the  PCS 
aggregations  bmits,  the  cellular-PtIS 
cost-ownership  rules,  or  a  general  CMRS 
spectrum  cap.  In  addition,  if  the 
Commission  finds  such  arrangements  to 
be  attributable  interests,  (»mmenters 
should  address  whether  we  should 
adopt  different  rules  relating  to 
designated  entities. 

C.  Proceditml  Matters 

A.  Ex  Parte  Rules — Non-Restricted 
Proceeding 

1 7.  This  is  a  non-restricted  noti««  and 
coiiuneiit  rule  making  procxjeding.  Ex 
parte  presentations  are  permitted  exi#pt 
during  the  Sunshine  Agenda  period. 
provided  that  ihey  are  disclosed  as 
provided  in  the  Commission's  rules.  Sj*- 
generally  47  CFR  S§  11 202. 1.120.3. 
1.1206(a) 

B.  Initial  Regulatory  Flexibility  Analy<;is 

18.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 

§  501  et  seq.  (1981),  the  Commission  ha* 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  impa«;t  of  the  policies  and 
rules  proposed  in  this  Further  Notice  on 
small  entities.  The  IFRA  is  contained  in 
Appendix  A  to  this  Further  Notice.  The 
Acting  Secretary  shall  cause  a  <xjpy  of 
this  Further  Notice,  including  the  IRFA 
to  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administmtion  in  arxordance  with 


Section  603(a)  of  the  Regulatory 
Flexibility  Act. 

C.  Comment  Period 

19.  Interested  persons  may  file 
comments  in  this  proceeding  on  or 
before  August  9, 1994,  and  reply 
comments  on  or  before  August  19, 1994. 
For  filing  requirements,  see  generally  A7 
CFR  §§  1.415, 1.419.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  materials.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  nine  copies.  Send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition, 
commenters  are  requested  to  submit 
courtesy  copies  to  the  Chief,  Mobile 
Services  Division,  Common  Carrier 
Bureau,  1919  M  Street,  NW..room  644, 
Washington,  DC  20554,  and  to  the 
Deputy  Chief,  Land  Mobile  and 
Microwave  Division,  Private  Radio 
Bureau.  2025  M  Street,  NW.,  room  5202, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  at  the  Commission's 
headquarters  at  1919  M  Street,  NW.. 
Washington,  DC  20554. 

D.  Further  Information 

20.  For  further  information  regarding 
this  Further  Notice,  contact  Greg 
Rosston  at  (202)  418-2030  (Office  of 
Plans  and  Policy)  or  Leila  Brown  at   " 
(202)  418-1300  (Common  Carrier 
Bureau,  Mobile  Services  Division). 

Initial  Regulatory  Flexibility  Act 
Analysis 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA. 

A.  Reason  for  Action 

This  rule  making  proceeding  was 
initiated  to  seek  comment  with  regard  to 
whether  management  agreements  and 
resale  arrangements  should  be  treated  as 
attributable  interests  for  purposes  of 
application  of  the  Commission's  rules 
relating  to  (1)  the  personal 
communications  service  (PCS)  spectrum 
aggregation  cap;  (2)  the  PCS-cellular 
cross-owner-ship  restrictions;  (3)  any 
overall  commercial  mobile  radio  service 
(CMRS)  spectrum  aggregation  cap  the 


Commission  may  establish  in  this 
.  docket;  and  (4)  control  of  a  designated 
entity. 

B.  Objectives 

The  principal  objective  of  the  Further 
Notice  is  to  promote  vigorous 
competition  in  the  CMRS  marketplace 
through  the  development  of  attribution 
rules  that  prevent  any  CMRS  licensee 
from  gaining  an  unfair  competitive 
advantage. 

C.  Legal  Basis 

The  proposed  action  is  authorized 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  No. 
103-66,  Title  VI,  §  6002(b).  and  Sections 
3(n).  4(i),  303(r).  309,  332(c),  and  332(d) 
of  the  Communications  Act  of  1934.  47 
U.S.C.  §§153(n).  154(i)  and  303(r),  309. 
332(c).  and  332(d),  as  amended. 

D.  Reporting.  Recordkeeping,  and  Other 
Conipliance  Requirements 

The  proposals  under  consideration  in 
the  Further  Notice  may  impose  certain 
new  reporting  and  recordkeeping 
requirements  on  mobile  services 
licensees. 

E.  Federal  Rules  Which  Overlap. 
Duplicate,  or  Conflict  With  These  Rules 

None. 

F.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

Many  sijiall  entities  could  be  affected 
by  the  proposals  contained  in  the 
Further  Notice.  Dependent  on  the  final 
resolution  of  the  issues,  regulations 
affecting  the  licensing,  recordkeeping, 
and  reporting  obligations  of  numerous 
mobile  ser\'ices  providers  may  be 
changed.  The  full  extent  of  these 
changes  cannot  be  predicted  until 
various  other  issues  raised  in  the 
proceeding  (e.g.,  whether  a  CMRS 
spectrum  cap  will  be  established  by  the 
Commission)  have  been  resolved.  After 
evaluating  the  comments  filed  in 
response  to  the  Further  Notice  the 
Commission  will  examine  further  the 
impact  of  all  rule  changes  on  small 
entities  and  set  forth  its  findings  in  the 
Final  Regulatory  Flexibility  Analysis. 

G.  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

The  Further  Notice  solicits  comment 
on  a  variety  of  alternatives.  Any 
additional  significant  alternatives 
presented  in  the  comments  will  also  be 
considered. 

H.  IRFA  Comments 

We  request  written  public  comment 
on  the  foregoing  Initial  Regulatory 


Flexibility  Analysis.  Comments  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
provided  in  paragraph  13  of  the  Further 
Notice. 

List  of  Subjects  in  47  CFR  Part  20, 22, 
and  90 

Mobile  radio  service,  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary: 
|FR  Doc.  94-18110  Filed  7-22-94;  8:45  ami 

BILLING  CODC  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-74;  RM-8476] 

Radio  Broadcasting  Services;  Elma, 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Skip 
Marrow  proposing  the  allotment  of 
Channel  271A  at  Elma,  Washington,  as 
that  community's  first  local  aural 
transmission  service.  Channel  271A  can 
be  allotted  to  Elma  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at  the 
petitioner's  requested  site.  The 
coordinates  for  Channel  271A  at  Elma 
are  North  Latitude  47-00-13  and  West 
Longitude  123-24-27.  Since  Elma 
located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  requested. 
DATES:  Comments  must  be  filed  on  or 
before  September  12,  1994  and  reply 
comments  on  or  before  September  27, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Nancy  A.  Ory,  Lenventhal, 
Senter  &  Lerman,  2000  K  Street,  N.W., 
Suite  600,  Washington,  D.C  20006- 
1809  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-74,  adopted  June  21, 1994,  and 
released  July  20, 1994.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
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normal  business  h<  hits  in  the  FGC 
Reference  Center  (Room  239),  1919  M 
Street,  N'W..  Washfaigton,  DC  The 
complete  text  of  this  decisicm  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  In  temational 
Transcription  Serv  ce,  Inc.,  (202]  857- 
38C0,  2100  M  Stre<  t,  NW.,  Suite  140. 
Washington.  DC  2{  037. 


Provisions  of  th« 


Flexibility  Act  of  1^80  do  not  apply  to 
this  proceeding. 
Members  of  the  iublic  should  note 


that  from  the  time 


I  Notice  of  Proposed 


Rule  Making  is  issi  led  until  the  matter 
is  no  longer  subjec  to  Commission 
consideration  or  cc  urt  review,  all  ex 
parte  contacts  are  i  irohibited  in 
Commission  proce  ^dings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204  bj  for  rules 
governing  permissi  >le.ex  parte  contacts. 


For  information 


egarding  proper 


47  CFR  Part  73 

[MM  Docket  No.  94-^2,  RM-8487] 


Regulatory 


filing  procedures  f<  r  comments,  see  47 
CFR  1.415  and  1.4^0. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  Broadcasti  ig 

Federal  Communications  CommissJon, 

John  A.  Karousos, 

Acting  Chief,  Allocatiins  Branch.  Policy  and 

Fules  Division,  Mass  i  ledia  Bureau. 

IFR  Doc  94-17992  Fi  ed  7-22-94;  8:45  amj 

BiUJNO  COOC  «712-«1-M 


Radio  BroadcastinJB 
Sac  City,  lA;  St 


Jartes, 

AGENCY:  Federal  Ccimmuniciitions 

Commission. 

ACTION:  Proposed  rile. 


tun 


SUMMARY:  The  Coninission 
comments  on  a  . 
Great  Lakes  Broadc  ] 
Inc.,  seeking  the  substitution 
285C2  for  Channel 
and  the  modificati 
KIGUFMl's  licenselto 
on  the  higher  class 
accommodate  the  i 
285C2  at  Spencer, 
Broadcasting  Com{^y 
requests  the  substitiition 
268A  for  Channel 
MN,  the  modificatiitn 
license  accordingly 
unoccupied  and  ur  appl 
284A  at  Sac  City, 
(an  be  allotted  to 
restriction  of  11.2 
northwest,  at  coord 
North  Latitude  and 
Longitude,  to 


I accor  im 


Services;  Sper>cer, 
•i  Mfi 


requests 
on  filed  by  loxva 
sting  Company, 

of  Channel 
Z85A  at  Spent^r,  lA, 
of  Station 
specify  operation 
:hannel.  To 
lotment  of  Channel 
)wa  Great  Lakes  ' 
Inc.,  also 
of  Channel 
at  St.  )ames, 
of  Station  KXAX's 
and  the  deletion  of 
ied-for  Channel 
Channel  2a5C2 
Sbencer  with  a  site 
iflometers  (6.9  miles) 
nates  43-14-32 
^5-09-19  West 
odale  petitioner's 


2B4Ai 


Ll. 


desired  transmitter  site  and  avoid  short- 
spacings  to  Stations  KLMJ,  Channel 
285A,  Hampton,  lA,  KKLS-FM,  Channel 
284C1,  Sioux  Falls,  SD,  KARL.  Channel 
286C2.  Tracy,  MN,  and  KIWA-FM. 
Channel  287C2.  Sheldon,  L\.  Channel 
268A  can  be  allotted  to  St.  James,  \W, 
at  the  presently  lic-ensed  transmitter  site 
of  Station  KXAX,  at  coordinates  44-03- 
15  North  Latitude  and  94-39-40  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  September  12, 1964.  and  reply 
comments  on  or  before  September  27, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Wasbingtoii.  DC  20554.  In 
addition  to  Cling  conunents  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Leonard  S.  Joyce,  Esq.,  5335 
Wisconsin  Avenue,  Suite  300, 
Washington.  DC  20015  (Counsel  to 
petitioner), 

FOR  FURTHER  INFORMATWN  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissioner's  Notice 
of  Proposed  Rule  Making,  MM  Docket 
No.  94-82,  adopted  July  12, 1994,  and 
released  July  20, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Intematicnai 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedijig. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 

See  47  CFR  1.1204(b)  for  rules 
governing  permis.'^ible  pxporte contacts. 

For  information  regarding  proper 
filing  procedures  for  comnf>ents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

Federal  Communications  Oanmii^sioa. 

John  A.  Karousos, 

Acting  Chit^f.  Allocations  Brunch,  Policy aad 

Rules  Division,  Mass  Media  Bureou. 

IFR  Doc  94-1 7993  Filed  7-22-W4;  S:45  ami 

BILLING  OOOE  67l2-9t-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WUcttife 
and  Plants;  Hnding  on  a  Petition  To 
List  the  Fluvial  PoputaKon  of  the  Arctic 
Grayling  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTtON:  Notice  of  12  month  petition 

finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 
finding  for  a  petition  to  add  the  fljiviai 
population  of  the  Arctic  grayling 
[Thyrr.aHus  arcticus]  to  the  List  of 
Threatened  and  Endangered  Wildlife 
and  Plants.  The  Service  finds  that  listing 
the  fluvial  population  of  the  Arctic 
grayling  is  warrairted  but  precluded  hy 
other  higher  priority  listing  actions. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  July  18, 1994. 
Comments  and  information  may  be 
submitted  until  further  notice. 
ADDRESSES:  Information,  conunents,  or 
questions  concerning  this  findipg  may 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Montana 
Field  Office.  100  N.  Park  Avenue.  Suite 
320,  Helena,  Montana  59601.  The 
petition,  90-day  finding,  12-month 
finding,  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  WTORMATraN  CONTACT: 
Dale  Harms.  .Assistant  Field  Supervisor, 
at  the  above  address,  telephone  (406) 
449-5225. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(h)(3)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants,  a  finding  be  made  within  12 
months  of  the  date  of  receipt  of  the 
petition  on  whether  the  petitioned 
action  is  (i)  not  warranted,  (ii) 
warranted,  or  (iii)  warranted  but 
precluded  by  the  efforts  to  revise  the 
lists  and  expeditious  progress  is  being 
made  in  listing  and  delisting  spec.ip,s. 
Notice  of  the  finding  is  to  be  published 
promptly  it  the  Federal  Register.  This 
notice  meets  the  latter  requirement  for 
the  12-month  finding  made  earlier  for 
the  petition  discussed  below. 
Information  contained  in  this  notice  is 
a  summary  of  the  information  in  the  12- 
month  finding,  which  is  the  Fish  and 


Wildlife  Service's  (Service)  decision 
do«:iiment. 

A  petition  dated  October  2, 1991.  was 
received  by  the  Service  from  the 
Biodiversity  Legal  Foundation  and 
Genrge  Wuerthner  on  Octob«jr  9, 1991. 
The  petition  request  that  the  "fluvial 
Arctic  grayling"  be  listed  as  an 
endangered  species  throughout  its 
historic  range  in  the  contermiaous 
United  States.  Additionally,  the 
petitioners  requested  that  critical  habitat 
be  designated.  The  petitioners  stated 
that  the  decline  of  the  Fluvial  Arctic 
grayling  is  a  result  of  many  factors.  The 
primary  causes  cited  by  the  petitioners 
were  habitat  degradation  as  a  resuh  of 
the  effeu.<;  of  domestic  livestock  grazing 
and  stream  diversions  for  irrigation, 
competition  with  nonnative  trout 
species,  and  past  overharvesticg  by 
anglers.  Additionally,  the  petition  stated 
that  much  of  the  annual  recruitment  is 
lo.st  in  irrigation  ditches. 

Notice  of  a  90-day  finding  pub!;shed 
in  the  January  19. 1993.  Federal 
Register  (58  FR  4975)  found  that  the 
petitioners  provided  substantia) 
information  indicating  that  listing  the 
fluvial  population  of  the  Arctic  grayling 
of  the  upper  Missouri  River,  in  Montana 
and  northwestern  Wyoming,  may  be 
warranted.  The  notice  also  indicated 
that  the  Fluvial  Arctic  grayling 
population  in  Michigan  is  exti.nct.  thus 
there  was  not  substantial  information  to 
indicate  that  listing  that  population  may 
be  warranted.  Concurrent  with 
pubhshing  notice  of  the  90-day  finding 
in  the  Federal  Register,  the  S«rvi«» 
initiated  a  .status  review. 

All  Arctic  graylmg  in  North  America 
belong  to  a  single  species,  Thymalius 
arcticuf;  (family  SalmonidaeJ.  Within 
North  America,  Arctic  grayling  are 
distributed  throughout  Alaska  ar.d 
ai:ros.s  Canada  to  the  Hudson  Bay. 
Additionally,  two  geographically 
isolated  populations  of  Arctic;  grayling 
ocioirred  outside  of  Canada  and  Abska 
in  the  ctmtiguous  United  .States, 
appanintly  as  glacial  relicts  lVinu>nt 
1962).  Oie  of  these  populations  was 
four.d  in  Michigan  and  the  other  in  the 
drainage  of  She  upp«r  Missouri  Rjver  in 
Montana  and  exlren7e  northwestern 
Wyoming  (Scott  and  Grossman  1973) 
The  upper  Mis.souri  River  drainsj^e 
population  was  the  subject  ol  iht- 
•Sen/ic  e's  finding. 

The  validity  of  subspecific 
dislini.iions  for  Arctic  grayling  has  not 
bfien  proven  (Scott  and  Cros.sniaa  1973). 
A  stntus  review  was  first  initiated  lor 
the  "Montana  Arctic  grayling"  (T.  a 
mnntanus),  as  the  fluvial  Arctic  graylmg 
of  the  upper  Missouri  River  is 
sometimes  known,  by  a  notice  of  review 
published  December  30, 1982  (47  FR 


58454).  However,  this  suhspecific 
designation  is  not  widely  accepted 
(Kaya  1990). 

The  native  Arctic  grayling 
populations  of  the  upper  Missouri  River 
were  predominantly  fluvial  (Vincent 
1962).  Fluvial  fishes  are  those  that  are 
permanently  stream-dwelling.  Adfiuvial 
(also  described  as  lacustrine)  fish  are 
those  that  spend  most  of  their  lives  in 
lakes  except  that  they  spawn  in  streams. 
The  only  indigenous  adfiuvial  An:tic 
grnyling  in  the  upper  Missouri  River 
basin  are  thought  to  b«  those  in  Red 
Rock  Lakes  and,  perhaps,  EJk  Lake 
(Vincent  1962,  Kaya  7990). 

Because  fluvial  Arctic  gravling  are 
adapted  to  life-long  residency  in  stream 
environments,  they  are  believed  to  be 
behaviorally  distinct  from  adfluvial 
grayling.  The  adfluvial  Arctic  grayling 
was  not  under  consideration  in  the 
Service's  finding  as  it  is  believed  to  he 
a  distinct  population  from  the  fluvial 
Arctic  grayling. 

Historically,  in  the  upper  Missouri 
River  drainage  the  fluvial  Arctic 
grayling  was  widely  but  irragularly 
distributed  and  locally  abundant  above 
the  Great  Falls  in  Montana  Varley  and 
Schuliery  (1983)  estimate  that  Arctic 
gTByhng  of  the  upper  Missouri  River 
drainage  presently  occur  in  8  percent  or 
less  of  their  historic  range.  Kaya  (1992) 
estimates  that  the  remaining  upper 
Missouri  distribution  of  fluvisl  Arctic 
grayhng  in  80  to  130  fan  (50  to  80  miles) 
of  the  upper  Big  Hole  River  may 
represent  4  to  5  percent  of  the  hi.sJoric 
range  of  fluvial  Arctic  grayhng  in 
Montana.  Kaya  (1992)  arrived  at  this 
estimate  by  using  available  information 
to  conclude  that,  historically,  grayling 
may  have  inhabited  approxi.Tiately 
2.000  km  (1,250  miles)  of  streams  in  the 
upper  Missouri  River  basin  until  early 
in  this  century. 

The  only  confirmed,  sslf-sustainirig 
remnant  of  the  indigenous  ujjper 
Missouri  River  fluvial  Arctic  grayhng 
population  exists  in  the  Big  Hole  River 
and  the  lower  reaches  of  its  tributaries 
in  Beaverhead,  Deer  Lodge  and  Silver 
Bow  Counties  in  Montana  (Liknes  and 
Gould  1987,  Shepa.-d  and  Oswald  1939- 
Kaya  1990,  Kay.-j  1992).  Fluvial  Arctic 
grayling  are  concentralwj  in  the  upper 
Big  Hole  River  above  !he  Divide  dam, 
although  they  have  been  doi.umeuled 
down  to  the  mouth  (Liknes  and  Got.Id 
1987,  Shepard  and  Oswald  1989).  The 
numbers  of  grayling  in  the  Big  Hole 
River  have  been  in  decline;  retKnt 
estimates  for  a  se<:tJon  of  the  Big  Hole 
with  the  highest  grayling  densities  were 
69  grayling  per  km  (1 1 1  per  mile)  in 
1983,  decreasing  to  14  per  km  (22  per 
mile)  in  1989.  The  population  appears 
to  have  stabilized  in  the  past  3  years  at 


approximately  20  grayling  per  km  (32 
per  mile)  (Kaya  1990;  Byorth  1991. 
1993). 

An  additional  remnant  of  the  fluvinl 
Ardic  grayling  population  of  the  upper 
Missouri  River  drainage  may  occur  in 
and  around  Ennis  Reservoir  on  the 
Madi.'ion  River  in  Madison  County, 
Montana.  Until  the  Service  receives 
conclusive  information  to  the  contrary, 
tne  Arctic  grayling  of  Ennis  Reservoir/ 
Mad < son  River  will  be  considered  a 
remnant  of  the  upper  Missouri  River 
fluvial  .Arctic  grayling  population. 

A  factor  complicating  identification  of 
the  upper  Missouri  River  fluvial  Anrfir 
grayling  population  is  the  extensive 
hatchery  propagation  and 
transplantation  of  Arctic  grayling  !rto»Ai, 
that  has  occurred  in  lakes  and  rivers 
throughout  Montana  and  elsewhere  (Lee 
et  al.  1980.  Evyrett  1986).  The  Servian 
does  not  regard  the  introduced,  lakn- 
dwelling  graying  to  be  part  of  the 
indigenous  upper  Missouri  River  fluvial 
Arctic  grayling  population. 

Introduced  Arctic  g.'syhng  that 
display  partially  fluvial  i:haracteristics 
reside  in  Sunnysiope  Irrigation  Canal  in 
Teton  County,  Montana  The  Service 
does  not  consider  the  Sunnyslope  Canal 
Arctic  grayling  to  be  a  remnant  of  the 
native  upper  Missouri  River  fluvial 
Arctic  grayling  population. 

Sununary  of  Factors  Ailiecting  the 
Species 

The  following  information  is  a 
summary  and  discussion  of  the  five 
ffictors  or  h sting  criteria  as  set  forth  in 
Section  4(a)(1)  of  the  Endangered 
Spei  ies  Act  (16  U.S.C.  1531  el  seq  )  aiid 
reguljtions  (.SO  CFR  Part  424) 
promulgated  lo  implement  the  hsting 
provisions  of  the  Act  and  i.heir 
applirability  to  the  current  status  of  t-he 
fluvial  population  of  the  Arctic  pray  ling 

A.  Thf  Present  ot  Thrsa'ened 
Df:stnicticn,  Modification,  or 
Curtailment  of  Its  Habitat  or  fln/^^.r 

A  substantial  portion  of  the  histonc 
r.'?ngB  ol  the  f\n\  \s\  Arctic  ^^raylii^s;;  ;.,^is 
been  altered  by  the  extensive 
conptnu  tion  of  dams  and  reservc/s  )!.,■! 
have  created  barriers  obstruciing 
migrations  to  .spawning,  winte.rinj:  m 
fc-edin;^  arnas;  irrjindafing  grayJi.ic 
hohitaf;  and  altering  the  hydrology  -f 
river  sysrems  (Vincent  19fi2,  Kaya 
1990).  In  the  upper  Missouri  Rivf^r 
drainage,  the  dominant  land  use  h:-^ 
become  agriculture-related  (Vinie.it 
1962).  The  major  impact  from  fh^^e 
activities  on  Arctic  grayling  hBbit.it  is  fiy 
the  diversion  of  water  for  irrigation, 
which  reduces  available  instream 
habitat  for  grayling.  This  results  in 
stranding  of  incubating  eggs  or  yowng 
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fish,  thus  increasin  5  predation  on  young 
because  they  are  co  ncentrated  in  the 
remaining  water,  re  ducing  food 
availability.  increas(ing  water 
temperatures  (Kayajl990),  decreasing 
survival  of  young  g  ayling  (Shepard  and 
Oswald  1989).  and  ncreasing  mortality 
of  trapped  fish  when  diversions  are  shut 
down  (Shepard  anc  Oswald  1989.  Streu 
1990).  Increased  sei  limentation  from 


agricultural  run-off 


(Vincent  1962.  Moi  tana  Department  of 
Fish.  Wildlife  and  f  arks  1989.  Shepard 
and  Oswald  1989). 


B.  Ch-erutiJizationf 

Recreational, 

Purposes 

Since  Arctic  gray 
by  anglers,  histori 
contributed  to  past 
extirpations  of  the 
in  the  upper  Missouri 
(Vincent  1962,  Kay 
commercial  fishery 
existed  on  the  u 
(Vincent  1962).  Catth 
fishing  regulations 
effect  on  the  Big 
mortality  from 
(Montana  Department 
and  Parks  1989) 


)r  Commercial, 
Scier  lific,  or  Educational 


icil 


1 


ing  are  easily  caught 
exploitation  likely 
declines  or  local 
;rayling  population 
River  drainage 
1990).  A 

for  Arctic  grayling 
Missouri  River 
-and-release 
3re  currently  in 
in  order  to  reduce 
rea^ational  fishing 

of  Fish.  Wildlife 


Hde 


ion 


piBd 
sp(  cies 


C.  Disease  or  Predqf 

Although  data 
Arctic  grayling  int^actions, 
competition  and 
nonnative  trout 
be  factors  contribu^ng 
Arctic  grayling  (Vi 
1990,  1992). 

D.  The  Inadequacy^of  Existing 
Regulatory  Mechar  isms 

Fole 


Most  of  the  Big 
to  produce  abunda  it 
trout  (Montana  Dej  artment 
Wildlife  and  Parks 
catch  and  release 


are  a  management 
one  reach  in  whicl 
concentrated. 


E.  Other  Natural  o\ 
Affecting  Its  Contii 

Vincent  (1962)  si  iggested  that  a 
gradual  climatic  ch  ange  could  have 


been  a  factor  in  the 


is  also  a  problem 


been  inconclusive, 

,  including 
ation,  with 
are  thought  to 
to  the  decline  of 
cent  1962,  Kaya 


River  is  managed 
,  large,  nonnative 
of  Fish, 
1989).  Other  than 
r  (gulations.  grayling 
)riority  only  in  the 
they  are 


Manmade  Factors 
ued  Existence 


decline  of  Arctic 


grayling  populatio:  is.  Since  the  latter 
part  of  the  1980's.  1  Irought  conditions 
have  been  prevaler  t  throughout  the 
upper  Missouri  Ri\  er  drainage.  During 
this  same  period,  densities  of  Arctic 
grayling  and  other  Ishes  in  the  Big  Hole 
River  have  decline  i  (Oswald  1990; 
Byorth  1991;  C.  Ht  titer,  Montana 
Department  of  Fisfc ,  Wildlife  and  Parks, 
in  litt..  1992).  Drou  jht  exacerbates  the 
impacts  of  others  fi  ctors  affecting  Arctic 


grayling.  Decreased  fish  population 
densities  appear  to  be  a  natural  response 
to  low  water  flows  which  restrict  the 
amount  of  fish  habitat  that  is  available, 
particularly  during  critical  spawning 
and  rearing  periods  (C.  Hunter,  in  litt.. 
1992). 

Finding 

The  Act  requires  the  Service  to  make 
determinations  regarding  listing  solely 
on  the  basis  of  the  best  scientific  and 
commercial  data  available  after 
conducting  a  review  of  the  status  of  the 
species  and  after  taking  into  account 
those  efforts  being  made  by  States  and 
others  to  protect  the  species. 
Additionally,  the  Act  allows  the  Service 
to  list  distinct  population  segments  of 
vertebrate  fish  and  wildlife  as 
threatened  or  endangered.  The  fluvial 
form  of  the  Arctic  grayling  in  the  upper 
Missouri  River  drainage  is 
geographically  isolated  from  other 
fluvial  grayling  populations  and  is 
behaviorally  distinct  ft-om  adfluvial 
grayling.  For  these  reasons,  the  Service 
believes  the  fluvial  form  of  the  Arctic 
grayling  in  the  upper  Missouri  River 
drainage  is  a  distinct  population 
segment. 

As  discussed  above,  the  fluvial  Arctic 
grayling  faces  threats  primarily  from  a 
reduction  in  historical  range,  decrease 
in  available  habitat  as  a  result  of 
dewatering  within  streams,  potential 
competition  or  predation  by  nonnative 
fish,  and  habitat  degradation.  The 
Service  finds  that  listing  of  the  fluvial 
population  of  the  Arctic  grayling  is 
warranted  but  precluded  by  work  on 
other  species  having  a  higher  priority 
for  listing. 

Section  4(b)  of  the  Act  states  that 
petitioned  actions  may  be  found  to  be 
warranted  but  precluded  by  other  listing 
actions  when  it  is  found  that  the  Ser\'ice 
is  making  expeditious  progress  in 
revising  the  lists.  Expeditious  progress 
in  listing  endangered  and  threatened 
species  is  being  made  and  is  reported 
annually  in  the  Federal  Register. 
Furthermore,  on  September  21. 1983. 
(48  FR  43098).  the  Service  published  a 
system  for  prioritizing  species  for 
listing.  This  system  considers  3  factors 
in  assigning  species  numerical  listing 
priorities  on  a  scale  of  1  to  12  (with 
number  1  as  the  highest  priority).  The 
three  factors  are  magnitude  of  threat, 
immediacy  of  threat,  and  taxonomic 
distinctiveness.  Earlier  the  service  had 
assigned  a  listing  priority  of  3  to  the 
fluvial  Arctic  grayling  because  the 
Service  considered  the  magnitude  of 
threat  to  be  high,  the  immediacy  of 
threat  to  be  imminent,  and  the 
taxonomic  distinctiveness  to  be  a 
vertebrate  population.  The  Service  is 


now  changing  the  magnitude  of  threat  to 
moderate,  primarily  as  a  result  of  the 
cooperative  efforts  that  have  been 
initiated  among  private  organizations 
and  individuals,  universities,  and  State 
and  Federal  Agencies  to  restore  the 
fluvial  Arctic  grayling  population  in  the 
upper  Missouri  River  drainage  (C. 
Hunter,  in  litt.,  1993).  Changing  the 
magnitude  of  threat  to  moderate  results 
in  a  change  of  the  listing  priority  from 
3  to  9.  The  cooperative  efforts  include, 
but  are  not  limited  to,  the  efforts 
discussed  below. 

The  Service  is  a  member  of  the ' 
Workgroup  (Workgroup)  and  a  party  to 
a  Memorandum  of  Understanding 
entered  into  in  1991  with  Federal,  State, 
and  private  entities  whose  purpose  is  to 
conserve  and  restore  fluvial  Arctic 
grayling.  The  Workgroup  is  near 
completion  of  a  final  restoration  plan  for 
the  fluvial  Arctic  grayling  of  the  upper 
Missouri  River. 

The  Montana  Department  of  Fish, 
Wildlife  and  Parks  and  the  U.S.  Forest 
Service  have  begun  working  with 
landowners  to  reduce  water  and  habitat- 
related  threats  to  the  population.  Since 

1992.  irrigators  in  the  Big  Hole  have 
voluntarily  reduced  their  water 
withdrawals  in  order  to  sustain  flows  in 
the  river  system.  Many  water  users  have 
modified  their  diversions  to  reduce  the 
incidence  of  grayling  becoming 
entrapped  in  ditches. 

The  Montana  Department  of  Fish, 
Wildlife  and  Parks  has  intensified  its 
annual  monitoring  of  the  Big  Hole  River 
grayling  population  since  1991.  Recent 
habitat  improvement  projects  have 
taken  place  on  the  Big  Hole  with  the 
cooperation  and  assistance  of  private 
landowners.  In  1992,  a  channel  of  the 
Big  Hole  River  was  reopened,  restoring 
substantial  historical  grayling  habitat. 
Fishing  regulations  have  been 
introduced  to  protect  grayling  from 
harvest.  Results  from  a  hooking 
mortality  study  conducted  in  1992  and 
1993  indicate  that  mortality  of  released 
grayling  is  low.  Field  research,  begun  in 

1993,  is  underway  to  clarify  the  threat 
of  nonnative  fish  to  fluvial  grayling. 

In  order  to  better  understand  grayling 
habitat  requirements,  the  U.S. 
Geological  Survey  collected  physical, 
chemical,  and  biological  measurements 
in  segments  of  the  Big  Hole  River  in 
1993.  The  results  are  now  being 
finalized.  The  Service's  Fish 
Technology  Center  (Center)  in  Bozeman, 
Montana,  completed  a  study  in  1993  to 
identify  water  temperatures  that  may  be 
limiting  for  grayling. 

Since  1989,  the  Center  has  managed 
and  maintained  fluvial  grayling 
broodstock.  Protocols  have  been 
established  for  the  development  and  use 
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of  a  genetic  reserve  of  Big  Hole  River 
grayling.  The  development  of  this 
genetic  reserve  Is  an  integral  component 
in  fluvial  grayling  restoration  because 
this  stock  will  be  used  for  the 
reestablishment  of  graryling  in  other 
drainages  and  will  provide  a  "safety 
net '  in  case  of  a  catastrophic  loss  of 
fluvial  grayling  in  the  Big  Hole  River. 

In  1992,  sites  within  the  upper 
Missouri  River  drainage  were  evaluated 
to  identify  those  with  the  best  potential 
for  successful  fluvial  grayling 
reestablishment.  Progeny  of  An.1i»: 
grayling  from  the  Big  }Iole  River  were 
reintroduced  into  three  rivers  within 
their  historic  range  and  additional 
reintroductions  are  planned  tn 
reestablish  viable  stocks. 

After  reviewing  the  petition, 
accompanying  documents,  research 
findings,  and  literature  cited;  the 
Service  concludes  that  the  petition 
requesting  that  the  fluvial  population  of 
the  Arctic  grayling  be  listed  as  an 
endangered  species  is  warranted  but 


precluded  by  other  higher  priority 
listing  actions.  After  arriving  at  the 
warranted  but  precluded  finding,  the 
Service  recommended  that  the  fluvial 
Arctic  grayling  be  given  a  listing  priority 
of  9  because  the  magnitude  of  threats 
have  been  moderated  as  a  result  of 
ongoing  cooperative  conservation 
actions.  The  jjetitioners  also  requested 
that  critical  habifat  be  designated,  in  the 
future  if  the  warranted  but  precluded 
finding  for  the  fluvial  populatiem  of 
Arctic  grayling  in  the  upper  Missouri 
River  drainage  is  changed  to  warranted, 
then  the  designation  of  critical  habitat 
would  be  addres-vtid  in  the  subsequent 
proposed  rule. 

The  Service's  12-month  finding 
•;ontains  more  detailed  information 
regarding  the  above  decisions,  A  copy 
may  be  cbiaiued  from  the  Montana 
Field  OfTice  (see  ADDRESSES  faction). 

References  CitRd 

A  complete  list  of  references  cited  in 
this  rule  is  available  upon  request  from 


the  Montana  Field  OfTjce  fsee 
ADDRESSES  section). 

Author 

This  notice  was  prepared  by  Lori  H 
Nordstrom  (sec  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531-1S44J. 

List  of  Subjects  in  50  CFK  Part  17 

Endangered  and  threatened  specK»s, 
Exports,  Import.s.  Reporting  and 
recordkeeping  requirs^mKnts,  and 
Transportation. 

Dated-  fulv  18,1<»94. 
Mollie  H.  Beanie, 
Din-ctor.  Fish  and  Wildlift  .Venice. 
ir-R  Lkir  5)4-18048  Filed  7-22-94;  8  4S  ii-..it 
eiLLWC  coot  43lt>-<S-M 


37742 


Notices 


FED  ERAL 


This  section  of  the 
contains  documents 
proposed  mles  that  are 
public.  Notices  of 
committee  meetings 
rulings,  delegations  of 
petitions  and  appllcationis 
statements  of  organizati  >n 
examples  of  documents 
section. 


REGISTER 
than  rules  or 
applicatrfe  to  the 
hearir  gs  arxj  investigations, 
decisions  arxJ 
a^jthority.  filing  of 
and  agency 
and  functions  are 
appearing  in  this 


lOthjr 


DEPARTMENT  OF  APRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-071-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA 
ACTION:  Notice. 


bis 
assess  ment 


SUMMARY:  We  are 

that  the  Animal  and 

Inspection  Service 

environmental 

of  no  significant  impact 

shipment  of  an  unlicensed 

biological  product 

risk  analysis,  which 

the  environmental 

us  to  conclude  that 

unlicensed  veterinar ' 


fo' 


Reque  !ter(s) 


Miles,  IfK..  Agriculture 
Prociucts. 


The  environmenta 
finding  of  no  s: 
been  prepared  in 
The  National 
of  1969  (NEPA)(42  U 
(2)  Regulations  of  the 
Environmental  Qua 
Implementing  the 
ofNEPA(40CFR 
USDA  Regulations 
(7  CFR  part  lb),  and 
GuideUnes  Imple: 
50381-50384.  Augu 
FR  51272-51274. 


lity 
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ad\}ising  the  public 
lant  Health 
prepared  an 
and  a  finding 
for  the 


veterinary 
field  testing.  A 
orms  the  basis  for 
as  ;essment,  has  led 
s  lipment  of  the 
biological  product 


for  field  testing  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  our 
finding  of  no  significant  impact,  we 
have  determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  writing  to 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
docket  number  of  this  notice  when 
requesting  copies.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  (as  well  as  the 
risk  analysis  with  confidential  business 
information  removed)  are  also  available 
for  pubUc  inspection  at  USDA,^  room 
1141,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  docuraients  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeanette  Greenberg,  Veterinary 
Biologies.  BBEP,  APHIS,  USDA,  room 
571,  Federal  Building,  6505  BeJcrest 
Road,  Hyattsville.  MD  20782;  telephone 
(301)  436-5390;  fax  (301)  436-8669. 

SUPPLEMENTARY  INFORMATION:  A 
veterinary  biological  product  regulated 
under  the  Virus-Serum-Toxin  Act  (21 


U.S.C.  151  et  seq.)  must  be  shown  to  be 
pure,  safe,  potent,  and  efficacious  before 
a  veterinary  biological  product  license 
may  be  issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
product  for  the  purpose  of  conducting  a 
proposed  field  test,  a  person  must 
receive  authorization  from  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  of  the 
unlicensed  veterinary  biological  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
product's  potential  effects  on  the  safety 
of  animals,  public  health,  and  the 
environment.  Based  on  that  risk 
analysis,  APHIS  has  prepared  an 
environmental  assessment.  APHIS  has 
concluded  that  shipment  of  the 
unlicensed  veterinary  biological  product 
for  field  testing  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Based  on  this  finding  of 
no  significant  impact,  we  have 
determined  that  there  is  no  need  to 
prepare  an  environmental  impact 
statement. 

An  enviromnental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  shipment  of  the 
following  unlicensed  veterinary 
biological  product  for  field  testing: 


)ivision.  Animal  Health 


Product 


Toxoplasma   Gondii  Vaccine,   MocSfied   Live 
Protozoan. 


Field  test  location(s) 


Veterinary    hospitals   throughout   the    United 
States. 


assessment  and 
ignific  mt  impact  have 
ace  )rdance  with:  (1) 
Enviroilmental  Policy  Act 
S.C.  4321  etseq.). 
Council  on 
for 
Pr^edural  Provisions 

1500-1508),  (3l 
IiAplementing  NEPA 
4)  APHIS 
me4ting  NEPA  (44  FR 
28. 1979.  and  44 
Aufcust  31. 1979). 


Done  in  Washington,  DC.  this  19th  day  of 
July  1994. 
Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-18033  Filed  7-22-94;  8:45  am) 
BILUNG  CODE  3410-34-P 


[Docket  No.  94-073-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  for  the  issuance 
of  a  veterinary  biological  product 
license.  A  risk  analysis,  which  forms  the 
basis  for  the  environmental  assessment, 
has  led  us  to  conclude  that  issuance  of 
this  license  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  our  finding  of  no 
significant  impact,  we  have  determined 
that  an  environmental  impact  statement 
need  not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  writing  to 
the  person  listed  under  FOR  FURTHER 


i 


INFORMATION  CONTACT.  Please  refer  to  the 
docket  number  of  this  notice  when 
requesting  copies.  Copies  of  the 
environmental  assessment  and  finding 
.  of  no  significant  impact  (as  well  as  the 
risk  analysis  with  confidential  business 
information  removed)  are  also  available 
for  public  inspection  at  USDA,  room 
1141,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-281 7  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeanette  Greenberg,  Veterinary 
Biologies,  BBEP,  APHIS,  USDA,  room 
571,  Federal  Building,  6505  Belerest 
Road.  Hyattsvjlle,  MD  20782;  telephone 
(301)  436-5390;  fax  (301)  436-8669. 
SUPPLEMENTARY  INFORMATION:  A 
veterinary  biological  product  regulated 
under  the  Virus-Sexum-Toxin  Act  (21 
U.S.C.  151  et  seq.)  must  be  shown  to  be 
pure,  safe,  potent,.and  efficacious  before 
a  veterinary  biological  product  license 
may  be  issued. 

In  determining  whether  to  issue  a 
license  for  the  veterinary  biological 
product  referenced  in  this  notice,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  conducted  a  risk 
analysis  to  assess  the  product's  potential 
effect  on  the  safety  of  animals,  public 
health,  and  the  environment.  Based  on 
that  ri.sk  analysis,  APHIS  has  prepared 
an  environmental  a.ssessment.  APHIS 
has  concluded  that  issuance  of  a 
veterinar)'  biological  product  license  for 
the  veterinary  biological  product 
referenced  in  this  notice  will  not 
significantly  affect  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  significant  impact,  we   ■ 
have  determined  that  there  is  no  need 
to  prepare  an  environmental  impact 
.  statement. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  issuance  of  a 
veterinary  biological  product  license  for 
the  following  veterinary  biological 
product:  Newcastle  Disease-Fowlpox 
Vaccine.  Live  Fowlpox  Vector;  Code 
17Cl.R0;  to  be  issued  to  SyntroVet 
Incorporated,  Establishment  License  No 
314. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 


USDA  Regulations  Implementing  NEPA 
(7  CFR  part  I'd),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28.  1979,  and  44 
FR  51272-51274.  August  31,  1979). 

Done  in  Washington,  DC,  this  19th  day  of 
luly  1994. 

Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  94-18034  Filed  7-22-94;  8:45  am| 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  for  an 
amendment  to  an  export  trade  certificate 
of  review. 


SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
.  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whetherthe  Certificate  should  he 
issued. 

FOR  FURTHER  INFORMATION  CONTACT:  VV. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-482-5131. 
This  is  not  a  toll-ft-ee  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  ihe 
Certificate  ft-om  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  the  Certificate  should  be 
amended.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 


Administration,  Department  of 
Commerce,  Room  1800H,  Washineton 
D.C.  20230.  ' 

Information  submitted  by  any  person 
is  exempt  from  disclosure  under  the 
Freedom  of  Information  Act  |5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  89- 
2A010." 

OETCA  has  received  the  follo^ving 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  89- 
00010,  which  was  issued  on  Mav  10 
1991  (56  FR  23284,  May  21,  1991). 
Summary  of  Application 
Applicant:  Air-Conditioning  & 
Refrigeration  Institute  ("ARl"),  4301 
N.  Fairfax  Drive,  Suite  425,  Arlington 
Virginia  22203,  Contact:  Renee  S. 
Hancher,  Director  of  International 
Trade,  Telephone:  (703)  524-8800 
Application  No.:  89-2A010 
Date  Deemed  Submitted  ]u\y  13,  1994 
Bequest  For  Amended  Conduct:  ARI 
seeks  to  amend  its  Certificate  to— 

1.  add  the  following  companies  as 
"Members"  within  the  meaning  of 

section  325.2(1)  of  the  Regulations  (15 
C.F.R.  325.2  (1)):  American  Thermafio: 
Cryogel;  Danfoss  Automatic  Controls; 
Doucette  Industries,  Inc.:  Galileo 
Vacuum  Systems.  Inc.;  Herrmidifier 
Company,  Inc.;  Hoshizaki  America,  Inc.; 
MDI  Major  Diversities.  Inc.;  Manchester 
Tank  and  Equipment  Company:  Uniflow 
Manufacturing  Company;  and  Witt; 

2.  delete  the  following  companv  as  a 
"Member"  of  the  Certificate:  Hupp 
Industries,  Inc.; 

3.  change  the  listing  of  the  company 
name  of  the  following  current 
"Members"  as  follows:  change  Airmax. 

Inc.  to  AIRMAX;  ATOCHEM  North 
America  to  Elf  Atochem  North  America; 
Barber-Colman  Company  to  Siebe 
Environmentjil  Controls;  Cliniate  Master 
to  Climate  Master.  Inc.,  A  Subsidiary  ol 
LSB  Industries:  Crystal  Tips,  Int.  fo" 
Crystal  Tips  Ice  Systems;  Eaton 
Corporation.  Appliance  Controls 
Division  to  Eaton  Corporation. 
Automotive  and  Appliance  Control 
Operations;  Florida  Heat  Pump 
Manufacturing,  Division  of  Harrow 
Products.  Inc.  to  FHP  Manufacturing 
Company.  A  Harrow  Products 
Company;  Johnson  Controls,  Inc.  to 
Johnson  Controls,  Inc..  Systems 
Products  Division;  Mammolh,  .A  .N'ortek 
Company  to  Mammoth.  Inc.;  Ranco  to 
Ranco  North  America:  Servend 
International,  Inc.  fo  SerVend 
International.  Inc.;  and  SnyderGeneral 
Corporation  fo  AAF/McQuav  Inc;  and 

4.  add  as  new  products  to  be  covered 
as  Export  Trade  under  the  Certificate 
within  the  meaning  of  section  325.2)  uf 
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F.R.  325.2)):  1) 
-conditioning 
ciintainers  used  for 
or  recovery  of 
accessories 
pressure  relief 


Dated:  )uly  19. 1994 
Friedrich  R.  Qvpe. 

Deputy  Director.  Office 
Company  Affairs. 
|FR  Doc.  94-17971  Fll^ 
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Free-Trade 
1  904  Binational 
of  Decision  of 


Free- 
ional 
Section. 
Administration, 


ision  of  panel. 


SUMMARY:  On  July  ll  1994  the 
binational  Panel  issu  ad  its  decision  in 
the  review  of  the  fin<  1  determination 
made  by  the  Canadian  International 
Trade  Tribunal  respecting  Certain  Cold- 
Rolled  Steel  Sheet  Originating  in  or 
Exported  from  the  United  States  of 
America.  The  Secretariat  assigned  File 
No.  CDA-93-1904-q9  to  this  matter. 
FOR  FURTHER  INFOnMiTtON  CONTACT: 
lames  R.  Holbein.  Uiiited  States 
Secretary.  NAFTA  S<icretariat.  Suite 
2061. 14th  and  Consi  itution  Avenue. 
Washington.  D.C.  20  !30.  (202)  482- 
5438. 

SUPPLEMENTARY  WFOI  WKATION:  Chapter 
19  of  the  United  Stat  ;s-Canada  Free- 
Trade  Agreement  ("/igreemenf") 
establishes  a  mechar  ism  to  replace 
domestic  judicial  rev  iew  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  oth  !r  country  with 
review  by  independt  nt  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  estabhshed  to 
act  in  place  of  natior  al  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  i1  conforms  with  the 
antidumping  or  cour  tervailing  duty  law 
of  the  country  that  ir  ade  the 
determination. 

Under  Article  190'  of  the  Agreement, 
which  came  into  force  on  January'  1. 
1989.  the  Govemmetit  of  the  United 
States  and  the  Cover  iment  of  Canada 
established  Ruhs  of  ^^cedure  for 
Artich  1304  BimrtJonal  Panei  Be\iews 
('"Rules").  The  Rules  were  published  in 
the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  He  Rules  were 


amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27.  1989  (54  FR 
53165).  A  consolidated  version  of  the 
amended  Rules  was  published  in  the 
Federal  Register  on  June  15. 1992  (57 
FR  26698).  The  Rules  were  hirther 
amended  and  published  in  the  Federal 
Register  on  February  8. 1994  (59  FR 
5892).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  the 
Rules,  as  amended. 
PANEL  DECISION:  In  the  July  13. 1994 
decision,  the  binational  panel  affirmed 
the  investigating  authority's  final 
determination. 

Dated:  July  18. 1994. 
James  R.  Holbein. 
U.S.  Secretary  NAFTA  Secretariat. 
|FR  Doc  94-17972  Filed  7-22-94;  8:45  am) 

BILLING  CODE  IStO-CT-M 


United  States-Canada  Free-Trade 
Agreefnent  Article  1904  Binational 
Panel  Reviews:  Notice  of  Decision  of 
Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat.  United  States  Section. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  panel. 

SUMMARY:  By  a  decision  dated  July  6. 
1994.  the  Binational  Panel  reviewing  the 
final  affirmative  material  injury 
determination  made  by  the  U.S. 
International  Trade  Commission 
respecting  Certain  Softwood  Lumber 
Products  from  Canada  (Secretariat  File 
No.  USA-92-1904-02)  affirmed  in  part 
and  remanded  in  part  the  determination 
to  the  Commission  for  further  action.  A 
copy  of  the  complete  panel  decision  is 
available  from  the  Binational 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumpting  and 
countervaihng  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determinati<m  to 
determine  whether  it  confiM-ms  with  the 


antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedaw  for 
Article  1904  Binational  Panel  Revieivs 
("Rules").  The  Rules  were  published  in 
the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  A  consolidated  version  of  the 
amended  Rules  was  published  in  the 
Federal  Register  on  June  15. 1992  (57 
FR  26698),  The  Rules  were  further 
amended  and  published  in  the  Federal 
Register  on  February  8. 1994  (59  FR 
5892).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  the 
Rules. 

PANEL  OEOSION:  On  July  6. 1994.  the 
Binational  Panel  issued  its  third 
decision  in  this  review.  The  Panel 
affirmed  in  part  and  remanded  in  part 
the  final  injury  determination  and 
instructed  the  Commission  to  provide 
its  determination  on  remand  within  30 
days  of  the  decision  (by  August  5. 1994). 

Dated:  July  18. 1994. 
James  R.  Holbetn, 

Un  ited  States  Secretary  NAFTA  Secretariat. 
[PR  Doc.  94-17973  Filed  7-22-94;  8:45  am] 

BILLMG  CODE  3S««-QT-M 


National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award's  Judges  Panel 

AGENCY:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  there  will 
be  a  closed  meeting  of  the  Judges  Panel 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Wednesday.  August 
10. 1994.  The  Judges  Panel  is  composed 
of  nine  members  prominent  in  the  field 
of  quality  management  and  appointed 
by  the  Secretary  of  Commerce.  The 
purpose  of  this  Tr>eeting  is  to  review  the 
1994  Award  applications  and  to  select 
applications  to  be  omsidered  in  the  site 
visit  stage  of  the  evaluation.  The 
applications  under  review  oontun  trade 
secrets  and  proprietary  comroerciai 
information  submitted  to  the 
Government  in  oonfidenca. 


DATES:  The  meeting  will  convene 
August  10.  1994.  at  8:30  a.m.  and 
adjourn  at  4:00  p.m.  on  August  lb". -1994. 
The  entire  meeting  will  be  clcsed. 
ADDRESS:' The  meeting  will  be  held  in 
Administration  Building  at  the  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr,  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  In.stitute  of 
Standards  and  Technology. 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2036. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretar>'  for  Administration, 
with  the  concurrence  of  the  General 
Coun.sel,  formally  determined  on  March 
4.  1994,  that  the  meeting  of  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
Quality  Award  will  be  closed  pursuant 
to  Section  10(d)  of  the  Federai  Advisory 
Committee  Act  (5  U.S.C.  app.  2,  .section 
10(d))  that  the  portionsof  this  meeting 
which  invoke  examination  of  records 
and  discussion  of  matters  mentioned  in 
(5)  above  may  be  closed  to  the  public  in 
accordance  with  section  5.')2b(c)(4)  of 
Title  5,  United  States  Code,  since  those 
portions  of  the  meeting  are  likely  to 
disclose  trade  secrets  and  commercial  or 
financial  information  obtained  Irom  a 
person' and  are  privileged  or 
confidential. 

Dated:  luly  19.  lym. 
Raymond  G.  Kammer. 

Deputy  Dirertor. 

jFR  Doc.  94-18006  Filed  7-22-\iA:  8:45  iimj 

BILUNG  CODE  35tO-13-M 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0707940] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  scientific  research  - 
permit  no.  928  (P351E) 

SUMMARY:  Notice  is  hereby  given  that 
Ms.  Olga  von  Ziegesar.  North  Gulf 
Oceanic  So<;iety.  P.O.  Box  1,5244. 
Homer,  AK  99603,  has  been  issued  a 
permit  to  take  (harass)  humpback 
whales  (Megaptt^rn  nnvafongliae).  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  requestor  by  appoinlmenl. 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMTS,  East-West  Highwav. 


Room  13130,  Silver  Spring,  MD  20910 
(301/713-2289):  and 

Director.  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802-1668 
(907/586-7221). 

SUPPLEMENTARY  INFORMATION:  On  May  9. 
1994.  notice  was  published  in  the 
Federal  Register  (59  FR  23830)  that  the 
above-named  individual  had  submitted 
a  request  for  a  scientific  research  permit 
to  take  by  potential  harassment, 
annually  over  a  5-year  period,  up  lo  100 
humpback  whales  [Megoptem 
novaeangliae]  during  photo- 
identification  studies.  The  reque.sted 
permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  fit  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  (ESA)  of  1973. 
as  amended  (16  U.S.C.  1531  e!  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 
Issuance  of  this  Permit  as  required  by 
the  ESA  of  1973  was  based  on  a  finding 
that  such  Permit:  (1)  Was  applied  for  in 
good  faith:  (2)  will  not  operate  lo  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3). is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Ddled:  July  18,  1994. 
Herbert  W.  Kaufinan, 

Deputy  Director.  Office  offrott^ted 
neioiirces.  Sutional  Marine  Fisheries  Sen  ire. 
IFR  Dot.  94-17950  Filed  7-:;2-94.  8  45«m| 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submiited  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicable  Form:  Si-rvicc 
Agreement  for  the  National  Security 
Education  Program:  DD  Form  X247 

Type  nf  Request:  New  Collec  tion 

Xiimher  of  Respondents:  200 

Responses  Per  Respondent:  1 

Annual  Re.sponses:  200 

Average  Burden  Per  Response:  ;<0 
minutes 

Annual  Burden  Hours:  100 


Needs  and  Uses:  The  information 
collected  hereby,  will  be  used  b\  the 
National  Security  Education  Program 
Office,  or  designated  administrative 
agents,  to  verify  that  applicable 
scholarship  and  fellowship  recipients 
are  fulfilling  the  service  obligations 
mandated  by  Public  Law  102-183. 
"The  David  L.  Boren  National 
Security  Education  Act  of  1991." 

Affected  Public:  Individuals  or 
households 

Frequency:  Annually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer 
Written  comments  and 

recommendations  on  the  proposed 

information  collection  should  oe  sent  lo 

Mr.  Springer  at  the  Office  of 

Management  and  Budget,  Desk  Officer 

for  DoD,  Room  10236,  New  Executive 

Office  Building.  Washington.  [X:  20.=)03. 

DOD  Clearance  Officer:  Mr.  wSlham  P 
Pearce. 
Written  requests  for  copies  of  the 

information  collection  proposal  should 

be  sent  to  Mr.  Pearce,  WHS/DIOR.  121,t 

Jefferson  Davis  Highway.  Sui:e  1204. 

Arlington.  VA  22202-4302. 
Dated:  |uly  19,  1994. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Lunfai 

Officer.  Department  of  Defense 

IFR  Doc  94-17938  Filed  7-22-94  b  4S  ,•..•:.) 

BILLING  CODE  SOOO-04-M 


Office  of  the  Secretary 

Defense  Advisory  Committee  on 
Military  Personnel  Testing;  Meetmg 

ACTION:  Notice. 


Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  that  a  meetint'  cd 
the  Defense  Advisory  Committee  oii 
Military  Personnel  testingis  scheduled 
to  be  held  from  8:30  a.m.  to  430  p.m. 
on  September  22.  1994,  and  from  fl  30 
a.m.  to  4:30  p.m.  on  September  23. 
1994.  The  meeting  will  be  held  nt  Tht- 
Colonial  Inn,  910  Prospect  Street.  La 
Jolla,  California.  The  purpose  of  the 
meeting  is  to  review  planned  changes 
and  progress  in  developing  paper-and- 
pencil  and  computerized  enlistment 
tests  and  Department  of  Defense's 
Student  Testing  Program  Persons 
desiring  to  make  oral  presentalions  or 
submit  written  statements  for 
consideration  at  the  Committee  mefimg 
must  contact  Dr.  Jane  M.  Arabian. 
Assistant  Director,  Accession  PoIk  v. 
Office  of  the  Under  Secretary  of  Dt'feuM- 
(Personnel  and  Readiness),  Room 
2B271.  The  Pehlagon.  Washin};ton.  CK. 
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20301-4000.  teleph 
no  later  than  August 

Dated:  |uly  19.  1994. 
L..M.  Bynum. 

Alternate  OSD  Federal 
Officer.  Department  oj 
|FRI>)C.  94-17939  File^l 

8ILUNG  CODE  SOO(MM-M 


(703)697-9271. 
t9.  1994. 
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Pursuant  to  the 
10  of  Public  Law 
Advisory  Committee 
hereby  given  that  a  c 
the  Department  of 
Committee  will  be 
1994:  .August  9.  199^  ; 
August  23.  1994:  anc 
nt  io.OO  a.m.  in  Roor  i 
Building  »1.  Alexanc 

Under  the  provisi 
of  Public  Law  92-46  I 
of  Defense  has  deten  i 
meetings  meet  the  cr 
met'ting  to  the  publi 
matters  considered 
internal  rules  and  p 
f>partment  of  Defen 
wage  data  considere( 
from  officials  of  priv 
with  a  guarantee  tha 
held  in  confidence. 

However,  membe 
may  wish  to  do  so 
material  in  w  riting 
concerning  matters 
desen.  ing  of  the  Con 

Additional  inform 
the  meetings  may  be 
to  the  Chairman, 
Wage  Committee. 
Pentagon.  WashingK 

D.irnd:  |ul>'20.  1-)q4 
Patricia  L.  Toppings, 
AiltTwtte  OSD  Federal 
Ojfuer.  Department  o, 
IFRDtn;.  94-18011  Fi 
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DEPARTMENT  OF  E  NERGY 


Nevada  Solar  Enterprise 
Force  to  ttie  Adviso 
Demonstration  and 
Applications  of 
Energy  Efficiency 


agency:  Departmen 
ACTION:  Noti(.-e  of 


o 


SUMMARY:  Pursuant 
the  Federal  Advisor ' 
(Public  Law  92-463 
notice  is  hereby 
meeting: 


give  n 
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Wage 
Closed  Meetings 

isions  of  section 
the  Federal 
.Act.  notice  is 
osed  meeting  of 
se  Wage 

on  August  2. 
August  16.  1994: 
August  30,  1994. 
800.  Hoffman 
ria,  Virginia, 
s  of  section  10(d) 
.  the  Department 
ined  that  the 
teria  to  close  the 
because  the 

related  to 
ctices  of  the 
e  and  the  detailed 
were  obtained 
te  establishments 
the  data  will  be 


of  the  public  who 

invited  to  submit 

the  chairman 

lieved  to  be 
miltee's  attention, 
tion  concerning 
obtained  by  writing 

rtment  of  Defense 
Defense 
n.  DC  20301-4000. 
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Zone  Task 
y  Committee  on 
Commercial 

Energy  and 
Tbchnologies 


Ren  ewable  I 


op?n 


of  Energy, 
meeting. 


the  provisions  of 
Committee  Act 
86  Stat.  770). 

pf  the  following 


DATES:  Saturday.  July  30,  1994:  9:00 

a.m. -4:30  p.m. 

ADDRESSES:  Las  Vegas  Convention  and 

Visitor  Authority.  3150  Paradise  Road. 

Las  Vegas.  NV  89109. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Robert  Annan,  Director,  Office  of  Solar 

Energy  Conversion,  EE-13, 1000 

Independence  Avenue  SW.. 

Washington,  DC.  20585.  (202)  586- 

1720. 

SUPPLEMENTARY  INFORMATION:  The 

Nevada  Solar  Enterprise  Zone  Task 
Force  to  the  .Advisory  Committee  on 
Demonstration  and  Commercial 
Application  o-  Renewable  Energy  and 
Energy  EtTii.i-;icy  Technologies  advises 
the  DepartiTi-^nt  of  Energy  on  making  the 
best  use  of  the  solar  resource  in 
southern  Nevada.  The  Task  Force  will 
seek  public  input  and  focus  attention  on 
significant  issues,  develop  solutions  to 
problems,  organize  public  and  private 
support  for  implementing  a  solar 
enterprise  zone,  and  incorporate 
appropriate  Task  Force  findings  and 
results  into  a  final  report  with 
recommendations  for  implementing  a 
solar  enterprise  zone. 

Tentative  .\genda 

Saturday,  fvly  30.  1994 

9:00  am-9:30  am — Introductions 
9:30  am-10:00  am— Overview  of 

Potential  Solar  Resource  in  Southern 

Nevada 
10:00  am-12:00  pm — Presentation  on 

Results  of  Letters  of  Interest  by  NREL 
1 2:00  pm-l:00  pm — Lunch  Break 
1:00  pm-3.00  pm — Interested  Parties 

and  General  Public  Input 
3:00  pm— *:00  pm — Di.scussion  and 

Definition  of  Outstanding  Issues 
4:00  pm-4:30  pm — Detailed  Follow  on 

Task  Planning  and  Schedule 

— Agenda  and  Tentative  Meeting 
Schedules  for  Next  Meeting 

— Directions  to  Support  Staff  to  Begin 
Drafting  Report  Outline.  Continue 
Necessary  Analyses 

— Divide  Responsibility  for 

Inve.stigation  Critical  Issues  .Among 
Task  For«;e  Members 
4:30  pm — .Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Subcommittee 
either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Robert  H. 
Annan  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  (5)  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda.  Depending  on  the  number  of 


requests,  comments  may  be  limited  to 
five  minutes.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  This 
notice  is  being  published  less  than  IS 
days  in  advance  of  the  meeting  due  to 
certain  programmatic  issues  which  had 
to  be  resolved  prior  to  publication  in  the 
Federal  Register. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE^lQO,  Forrestal 
Building.  1000  Independence  .Avenue 
SW.,  Washington.  D.C.  20,i85  between 
9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal.hoiidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington.  DC:  on  luly  20. 1994. 
Marcia  L.  Morris, 

Deputv  Advisor\' Committee  Management 
Officer. 

|FR  Doc.  94-18031  Filed  7-22-94;  8:45  ami 
BILLtNG  COO€  64S<M)1-P 


Bonneville  Power  Administration 

Availability  of  ttie  Non-Federal 
Participation  Capacity  Ownership 
Contracts  and  Section  9(c)  Policy 
Record  of  Decision 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Notice  of  Record  of  Decision 
(ROD)  on  Non-Federal  Participation 
Capacity  Ow-nership  Contracts  and 
Section  9(c)  Policy. 

SUMMARY:  Today's  notice  announces  the 
availability  of  the  ROD  for  Non-Federal 
Participation  Capacity  Ownership 
Contracts  and  Section  9(c)  Policy. 

Capacity  Ownership  allows  non- 
Federal  utilities  to  purcha.se  up  to  723 
megawatts  (MW)  of  contract  rights  of 
use  BP.A's  share  of  alternating  current 
(AC)  Intertie  capacity,  which  was 
increa.sed  upon  <:ompletion  of  the  Third 
AC  Intertie  transmission  project.  The 
Capacity  Ownership  contracts  establish 
the  terms  and  conditions  for  use  of  the 
non-Federal  parties'  share  of  the  Pacific 
Northwest-Pacific  Southwest  AC 
Intertie. 

The  Non-Federal  Participation. 
Northwest  Power  Act,  Section  9(c) 
Policy  (Non-Federal  Participation 
Section  9(c)  Policyl-establishes  the 
guidelines  for  BPA  determinations  of 
w  hether  the  export  of  a  regional 
resources  will  result  in  an  increase  in 
the  electric  requirements  of  any  of 
BPA"s  customers  in  the  Pacific 
Northwest,  and  whether  the  resource 
could  be  conserved  or  otherwise 


retained  in  the  Parifjc  Northwest  for 
.service  to  load  in  the  Pacific  Northwest. 
The  guidelines  will  pertain  to  Non- 
Federal  Participation  d«terminarions 
related  to  initial  exports  by  non-Federal 
parties  of  up  to  725  MW  of  regional 
resoun.es  over  their  Capaijty 
Ownership  share;  and  subsequent 
related  determinations  whenever  Pa<:ific 
North we.st  resources  are  exported 
whether  by  such  non-Federal  parties  or 
by  third  parties  over  a  New  Owner'.s 
Capacity  Ownership  share. 

ADDRESSES:  If  you  would  like  a  copy  of 
the  Non-Federal  Participation  Capacity 
Owner<-hip  Contracts  and  Section  9(c) 
ROD,  ph-ase  call  our  document  request 
line,  toll-free  800-622-4520,  and  ask  for 
the  Non-Federal  Participation  Capacity 
Ownership  Conf.^acts  and  Section  9(c:) 
Pol)(,y  ROD. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cathy  Ehli,  Public  Utilities  Specialist, 
Bonneville  Power  AdminJstration-PMT, 
P.O.  Box  3621,  Portland,  Oregon  97208- 
3621,  telephone  503-230-5173;  or  the 
Public  Involvement  office  voice/TTY 
503-230-3478  in  Portland,  toll-frt>e 
800-622-4519  for  the  rest  of  the  Unitf^d 
States.  Fax. number  50.3-230-3752. 

Issutsd  in  Portland.  Oregon,  on. luly  11. 
1<(94. 

}ohn  S.  Robertson, 

Deputy  Administrator. 

IFR  Dix;.  94-18032  7-22-»4,  H  4.S  ami 
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Federail  Energy  ReguHato:^ 
Ccmmission 


tDocket  Ko.  EL94-75-000.  et  all 

Cleveland  Hecttic  lltuminating  Co..  et 
al.;  Electric  Rate  and  Corporate 
Rsgutation  Filings 

li.ily  Ifl,  19S4 

Take  notice  that  the  foliowing  filings 
have  been  made  with  the  Commission. 

1.  Cleveland  Electrie:  iiluminating 
Company  v.  The  City  of  CIpt eland, 
Ohiio 

IDiK  k<  t  No  EW4-75-tX)0| 

Take  notice  that  on  July  13, 199-1 
Cleveland  Electric  Illumijiating    ■ " 
Company,  tendered  for  filing  a  d«.i»:ijn5»-r.t 
entitled  "Complaint  of  the  Cleveland 
Elucti  ic  lllurninating  Company  and 
Petilion  for  Emergency  Order  Requiring  - 
Compliance  with  FPC  Optniori  No.  644 
and  Interconnection  AgreemenJ  against 
the  City  of  Cleveland,  Ohio. 

Comment  date:  August  17, 1994,  in 
aficonlance  with  Standard  Paraf/aph  E 
:jt  the  end  of  this  notice. 


2.  Old  Dominion  Electric  Cooperative 

IDoeket  No  EL94-77-000| 

Take  notice  that  on  July  Jl.  1994,  Old 
Dominion  Electric  Cooperative  (Old 
Dominion),  pursuant  to  the  Federal 
Power  Art  and  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  filed  a  petition  for  a  limited- 
term  waiver  of  the  Commission's  policy 
regarding  nuclear  decommissioning 
tru.st  fund  investments  until  such  time 
as  the  ndemaking  proposed  in  Do«;ket 
No.  RM94-14-000,  Nuclear  Plant 
Decommissioning  Trust  Fuad 
Guidelines;  Notice  of  Propo.sed 
Rulemaking,  is  made  final  or  i< 
otherwise  resolved. 

Comment dcte:  August  3.  1994,  in 
atx-ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.      .         ' 

3.  Delmarva  Power  &  Light  Co. 

|I>K  kct  No,  EL94-73-0001 

Take  notice  that  on  July  13, 1994, 
Delmarva  Power  &  Light  Company 
tendered  for  filing  a  "Petition  for  A 
Declaratory  Order  Regarding  the  Notice 
Provisions  Applicable  to  Its  Municipal 
Customers  For  Reducing  Or  Terminating 
Requirements  Service. 

Comment  date.  August  3,  1994,  in 
a<x:ordance  with  Standard  Paragraph  E 
3l  the  end  of  this  notice. 

4.  Florida  Power  &  Light  Co. 

IDo(  kot  No.  ER93-)65-O08| 

Take  notice  that  on  July  13,  1994, 
Florida  Power  &  Light  Company  (FPL) 
tendered  a  compliance  filing  in 
accordance  with  the  Commission's  June 
3, 1994  Letter  Order  in  Docket  Nos. 
ER93-465-000,  et  ai.  approving  the 
Stipulation  and  Agreement  between  FPL 
and  Seminole  Electrir:  Cooperative,  Inc. 
(Seminole). 

Comment  dote:  Ju.'y  29,  1994.  in 
Bce-ordance  with  Standard  Paragraph  E 
ai  the  end  of  this  notice. 

5.  Arizona  Public  Service  Co. 

IDcxkpt  No  FR'J3-{>30-n00| 
Take  notice  thai  on  July  1, 1994, 

Arizona  Public  Servjte  Company 

tenderad  for  filing  sn  amendmertt  in  this 

docket. 
A  copy  of  this  filing  has  b»#n  served 

on  the  Navajo  Tribal  Utility  Aiifhnrity 

and  the  Arizona  Corporation 

tiimmission. 
Comment  date  July  29,  1994,  in 

3C«:ord3nce  with  Standard  P.-jra«r=»ph  E 

ol  the  end  of  this  notice 

6.  Florida  Power  Corporatiort 

IDockpf  No.  ER94-961-W0I 

Take  notice  that  on  July  13,  1994, 
Florida  Power  Corporation,  at  the 
request  of  Staff,  filed  a  supplement  to  it.s 


May  9, 1994  compliance  filing  in  LSe 
above  named  docket  with  respect  to 
Qualifying  Facility  fuel  costs.  The 
supplements  answers  questions  asked 
by  Staff. 

Comment  date:  August  2,  1994,  in 
accoKlance  with  Standard  Paragraph  F 
ut  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

lOixA.'t  No  EK94-1127-O0OI 

Take  notice  that  on  July  1. 1994, 
Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Mississippi  Power 
&  Light  Company  (MP&L),  tendered  for 
filing  8  revised  Service  Schedule  LP  to 
the  Intert:onnertion  Agreement  between 
.South  Mississippi  Electric  Power 
Association  (SMEPA)  and  MP&L.  dated 
July  13. 1979,  as  amended  Entergy 
Services  requests  waiver  of  the.notife 
require.ments  of  the  Federal  Power  Acl 
and  the  Commiwion's  regulations  to 
permit  the  service  to  become  effe«:tive  a^ 
of  June  1,  1994.  To  the  extent  ne<.essary. 
Entergy  Servir;es  also  requests  waiver  of 
the  requirements  of  §  35.13  of  the 
Commission's  regulations. 

Comment  date:  July  29,  1994,  in 
atxordance  with  Standard  Paragjap>h  E 
at  the  end  of  this  notice. 

8.  Tampa  Electric  Company 

[Docket  No.  ER94-1 196-0001 

Take  notice  that  on  July  8, 1994., 
Tampa  Electric  Company  (Tampa 
Electric )  supplemented  its  prior  filing  in 
this  docket  corjceming  its  agreements  to 
provide  quaHfying  facility  transmission 
.servi(.-e  for  Mulberry  Phosphates,  Inr 
(Mulberry),  Cargill  Fertilizer,  Inc. 
(Cargill),  and  Aubumdale  Power 
Partners,  Limited  Partnership 
(Aubumdale). 

Tampa  Electric  continues  to  propoiw 
an  effective  date  of  May  1,  1994,  and 
therefore  requests  waiver  of  the 
Commi.ssion's  notice  requirement. 

Copies  of  the  supplemental  filing 
have  been  served  on  Mult-erry,  Cirgill 
Aubumdale,  and  the  Florida  Public 
.Service  Commi^^sion. 

Comment  dote;  July  29,  1994,  in 
accordance  with  Standard  Paragraph  h 
at  the  end  of  this  notite. 

9.  PatifiCorp 

|Ekxk»!t  Na  ES94-13bl-0rX)| 

Take  notice  that  on  fur^e  27.  1994 
PacifiCorp,  tendered  for  filing,  in 
arrardance  with  §35.1 3(a)(2)  of  iiie 
Commissions  Rules  and  Regu?atK>n«,, 
Fii-st  Revised  .Sheet  No.  12  and  Orgiu.-jf 
Sheet  No.  13  to  PacifiCorp's  FERC 
Electric  Tariff,  First  Revised  Volume  No 
3  (Tariff)  and  Service  Agreements  wfrb 
the  following  customers: 

L.ijss(;n  Miinn  ipuJ  t'riiity  Distrii.l 
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mj, 


ion 
Corporation 
.,  Inc. 


City  of  Redding 
AES  Power  Inc. 
Ashton  Energy  Corpo^tion 
Catex  Vitol  Electric 
Chicago  Energy  Exchabge 
Qtizens  Energy  Corpc  rat 
Citizens  Power  &  Ligh  I 
CRSS  Power  Marketi; 
Direct  Electric  Inc. 
Eastern  Power  Distribttion.  Inc 
Eclipse  Energy  Inc 
Electric  Clearinghous* 
Enron  Power  Marketi 
Equitable  Resources 
Heartland  Energy  Sen 
Howell  Power  System !, 
InlerCoast  Power  Mar 
LG&E  Power  Market 
Louis  Dreyfus  Electric 


Inc. 
Inc. 
\f  arketing  Company 
ices.  Inc. 

Inc. 
eting  Company 
Inc. 
Power  Inc. 


•g. 


ir? 


Rate 

schedule 

No. 

55 

56 

57 

62 

69 

70 

71  

74  

75 

78  

82 

83 

84  

88 

^  ..- 

103 

118 

119 

120 

121  


Supplei  lent 
No. 


Con  Edison  state 
filing  have  been  served 
PECO.  Public  Ser\i  :e 
Mohawk.  PP&L.  NE  ^ 
Authority.  BG&E.  A  tlant 
LILCO,  Potomac  anp 


Comment  date:  ]\ 
accordance  with  St 
at  the  end  of  this  ndtice. 


11.  Maine  Electric  '.  'ewer  Co. 


IDocketNo.  ER94-14 


(in 


Take  notice  that 
Maine  Electric  Powfer 
(?vlEPCO).  tendered 
Operating  Committ  te 
pertaining  to  under  ying 
among  MEPCO,  the 
Electric  Power  Co 
Maine  Power  Comdany 
Electric  Company 
England  Power  Poo 
MEPCO  requests 
disclaim  jurisdiction 
Agreement  and.  in 
Commission  detern  i 


nrm 
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MG  Electric  Power.  Inc. 

National  Electric  Associates  (L.P.) 

NorAm  Energy  Services,  Inc. 

North  American  Energy  Conservation,  Inc. 

PowerNet  G.P. 

Rainbow  Energy  Marketing  Corporation 

Torco  Energy  Marketing,  Inc. 

Vesta  Energy  Company 

Wholesale  Power  Services,  Inc. 

The  Service  Agreements  provide  for 
the  sale  of  short-term  firm  power  and 
energy  and  non-firm  energy  for  resale  in 
accordance  with  the  Tariff.  Only  the 
Service  Agreement  with  Lassen 
Municipal  Utility  District  has  been 
executed.  All  of  the  other  Service 
Agreements  are  being  filed  unexecuted 


'  in  anticipation  of  future  requests  for 
service  under  the  Tariff.  PacifiCorp's 
filing  herein  is  provided  to  add  the 
above  customers  to  the  Tariff.  . 

Comment  date:  July  29, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-1419-^XX)1 

Take  notice  that  on  July  11,  1994. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  amendment  of  the  filing  of 
Supplements  to  the  following  Rate 
Schedules: 


12 

12 

12 

13 

9 

7 

7 

11 

11 

16 

8 

8 

8 

7 

5 

4 

2 

1 

1 

1 


Person  receiving  service 


Philadelphia  Electric  Company  (PECO). 

Public  Service  Electric  and  Gas  Company  (Public  Service). 

Northeast  Utilities  (NU). 

Orange  &  Rockland  Utilities.  Inc.  (O&R). 

NU. 

Niagara  Mohawk  Power  Corporation  (Mohawk)  and  Pennsylvania  Power  &  Light  Company  (PP&L). 

New  England  Power  Co.  (NEP). 

PP&L. 

GPU  Servrce  Corporation  (GPU). 

Power  Auttxjrity  of  the  State  of  New  York  (the  Power  Authority). 

Baltimore  Gas  &  Electric. 

Atlantic  City  Electric  Company  (Atlantic). 

Connecticut  Municipal  Electric  Energy  Cooperative  (CMEEC). 

Boston  Edison  Company  (BE). 

Long  Island  Lighting  Company  (LILCO). 

United  Illuminating  Company  (UL). 

Potomac  Electric  Power  (Potomac). 

O&R. 

O&R. 

O&R. 


that  copies  of  this 
by  mail  upon 
NU.O&R. 
GPU.  the  Power 

ic.  Q-iEEC.  BE. 
UL. 


ly  29, 1994,  in 
ndard  Paragraph  E 


l-OOOl 


July  5. 1994, 
Company 
for  filing  an 
Agreement 
transactions 
New  Brunswick 
ission.  Central 
.  Bangor  Hydro- 
ahd/or  the  New 
.  In  its  submittal, 
the  Commission 
over  the 
he  alternative,  if  the 
ines  that  it  has 


jurisdiction,  that  the  Agreement  be 
accepted  for  filing. 

Comment  date:  July  29. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  ER94-1433-0001 

Take  notice  that  on  July  6.  1994, 
Indianapolis  Power  &  Light  Company 
(IPL),  tendered  for  filing  proposed 
changes  to  its  Rate  Schedule  FERC  No. 
23  and  PSI  Energy  Rate  Schedule  FERC 
No.  247.  The  proposed  changes  would 
increase  revenues  from  jurisdictional 
sales  and  service  by  approximately 
$250,000  based  on  the  twelve-month    " 
period  ending  December  31, 1993. 
The  rate  schedule  supplements 
consist  of  the  First  Amendment  to  the 
Interconnection  Agreement  between  IPL 
and  PSI  Energy,  Inc..  dated  May  1. 1992, 
which  sets  forth  the  rates,  charges,  terms 
and  conditions  for  wholesale  electric 
service  to  PSI  Energy  at  the  Carmel  Tap 
Point.  The  First  Amendment  changes 


the  price  and  character  of  the  service 
IPL  provides  PSI  Energy  to  that  of  firm 
network  service  and  non-firm  service 
from  the  temporary  point-to-point 
service  provided  previously.  The  First 
Amendment  also  revises  responsibility 
for  controlling,  e.g.,  scheduling  and 
regulating,  the  service  provided  and  for 
installing  assigned  facilities. 

The  only  customer  affected  by  this 
filing  is  PSI. 

Comment  date:  July  29,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Washington  Water  Power  Co. 

(Docket  No.  ER94-1435-0001 

Take  notice  that  on  July  6, 1994,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  18  CFR  35,  an  Energy  and 
Capacity  Exchange  Agreement  between 
The  Washington  Water  Power  Company 
(WWP)  and  Bonneville  Powjer 
Administration.  WWP  requests  that  the 
Commission  accept  the  Agreement  for 


filing,  effective  July  6, 1994,  and  grant 
waiver  of  the  prior  notice  requirement 
pursuant  to  §35.11  of  theCommi.ssion's 
regulations. 

A  copy  of  the  filing  was  served  upon 
Bonneville  Power  Administration. 

Comment  date:  July  29,  1 994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Pennsylvania  Electric  Co. 

IDocket  No.  ER?M-1436-00O| 

Take  notice  that  on  July  6,  1994, 
Pennsylvania  Electric  Company 
(Penelec),  tendered  for  filing  a  nsvjsrd 
Exhibit  to  a  service  agreement  with 
West  Penn  Power  Company  under 
Penelec's  FPC  Electric  Tariff,  Original 
Volume  No.  1. 

Comment  date:  ]u]y  29,  1994,  in 
accordance  with  Standard  Paraj^mph  -E 
at  the  end  of  this  notice. 

1 3.  Tucson  Electric  Power  Cm. 

|Dcx.k-;t  Na  tl?94-1437-00fJ| 

Take  notice  that  on  July  B,  1994, 
Tucson  Electric  Power  Company 
[Tucson),  tendered  for  filing  a 
Coordination  Tariff  (Tariff}.  Und«r  the 
Tariff  Tucson  offers  to  provide  certain 
coordination  services  to  eligible  entitif?s, 
namely  Economy  Energy  Servic?e,  N'on- 
Firm  Energy  Service,  and  Firm  Sysf«m 
Capacity/Energy  Sale  or  F.xc:h.inge 
Service. 

Comment  dote:  July  20.  1994,  in 
aarordance  with  Standard  Parnj^nph  F 
at  the  end  of  this  notice. 

16.  Pacific  Gas  and  Elnlric  i.a. 

IDficket  No.  ER94-1438-0OOI 

Take  notice  that  on  July  7,  1994, 
Pa«;ifii-  Gas  and  Electric  Company 
(PGAE),  tendered  a  notice  of 
cancellatio.T  and  withdrawal  of  the 
Transmission  Rgte  S<:hedule  for  the 
California-Oregon  Transmission  Projwit 
[CQTP)  transmission  service  provided  to 
Tran.smission  Agency  of  Northern 
California  |T.\NC)  by  PG&E  (CTS),  ftite 
Schedule  P'ERC  No.  145. 

In  Opinion  No.  339,  issued  M.iy  26, 
1994  (67  FERC  1 61,239).  the 
Commi.ssion  affirmed  the  Initial 
Decision  that  ordered  PG&E  to  file 
within  45  days  a  cancellation  and 
withdrawal  of  the  CTS,  PC;&E  Rate 
Schedule  FERC  No.  145,  as  filed  in 
FERC  Dor Jiet  No.  ERq2-596-{K«).  See  60 
FERC161,321. 

Comment  date:  July  29,  1994.  rn 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Entergy  Services,  Inc 

IDockct  No.  ER94-1 440-000)" 

Take  notice  that  on  July  7, 19?M, 
Entergy  Servkres,.  Int.  (Entergy 
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Services),  on  behalf  of  Arkansas  Power 
&  Light  Company.  Gulf  States  Utilities 
Company.  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  the  Sixth  Transmission  Service 
Agreement  (Sixth  TSA)  between  Entergy 
Services  and  Entergy  Power,  Inc. 
(Entergy  Power).  The  Sixth  TSA  sets  out 
the  terms  and  conditions  of  non-firm 
transmission  servif«  under  the  Enten^ 
Operating  Companies'  Transmission 
Service  Tariff  for  sales  by  Entergy  Power 
to  Associated  Electric  CooperDtive,  Inr. 

Comment  date:  July  29,  199-1,  in 
accordance  with  Standard  Parngnph  E 
at  the  end  of  this  notJce. 

18.  Alabama  Power  Co. 

[DiK.il  ot  .\o.  ER94-1441-OOOI 

Take  notice  that  on  July  H,  l<i94, 
Alabama  Power  Company  (the- 
Company)  tendered  for  filing  the  ■ 
following  two  contracts  between  it  ,-r<d 
the  Alabama  Municipal  Electric 
Authority  (.\MEA):  ())  Amended  a.^d 
Restated  Agreement  for  Partial 
Rerjuirements  Service  and 
Complementary  Services  (the  Amended 
PR  Agreement);  and  (ii)  Agree-Tient  for 
Transmission  and  other  Complemenrary 
Services  (the  TCS  Agreement).  The 
A.mended  PR  Agreement  revises  the 
existing  partial  requirements 
arrangement  between  the  parties  to 
broaden  the  types  of  power  supply 
arrangements  that  AMEA  may  obtain.  lu 
■  addition,  the  cost  allocation  and  rata 
design  methodology  for  p,irtial 
requirements  service  has  been  n;vised 
so  that  the  rates  will  not  have  to  be' 
redesigned  in  the  event  AMEA  elects  to 
enter  into  such  other  arranguments.  The 
revised  rates  are  revenue  neutral  when 
compared  to  the  rates  under  the  existing 
PR  Agreement.  The  TCS  Agreement 
makes  available  to  AMEA  other 
transmi.ssion  and  complemen!.ary 
services  that  are,  or  may  be,  required  in 
conjunction  with  resource  purdiases  by 
AMEA  or  with  other  transactions  in 
which  A.MEA  may  desire  to  engage  from 
time  to  time.  The  rates,  terms,  and 
conditions  applicable  to  the.se  ser\aces 
are  set  forth  ia  exhibits  appended  to  the 
TCS  Agreement,  many  of  which  utilize 
formula  rate  methodologies  and 
procedures.  The  Company  submitted 
informational  schedules  and 
workpapers  in  support  of  these  charges. 

Comment  date:  July  29,  1994,  Id 
acconfance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  San  Diego  Gas  ft  Electric  Co. 

1D(}<  ket  No  ER94-144»-000l 

Take  notice  that  on  July  13. 1994  San 
Diego  Gas  &  Electric  Company  (SDCAEJ 
tendered  for  fifing  an  Interchange 
Agreement  (Agreement)  between  SDC&E 
and  Elettric  Clearinghou.se,  Inc.  (EQ). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  15fh  of  September,  1994  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  .served  uprji. 
Jhe  Public  Utilities  Commission  of  th^ 
State  of  California  and  ECI. 

Comment  date:  August  2,  1094.  la 
accordance  with  Standard  Paragraph  fc. 
at  the  end  of  this  notice. 

2Q.  Coastal  EJertric  Services  Co. 

|Do(  ket  \o  ER94- 1450-000) 

Take  notice  that  on  July  13,  19f« 
Coastal  Electric  Services  Company 
(CESC)  tendered  for  filing  pursu-int  to 
Rule  205.  ]«  CPR  .385.205,  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commi.ssion 
and  for  an  order  acct^ptin^  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effertive  September  12, 1994 

CESC  intends  to  engage  in  elet>1ric 
power  and  energy  transactions  as  a 
nvarketer  and  a  broker.  In  transactionv. 
where  CESC  sells  electric  eneT:gy,  it 
proposes  to  make  such  sales  on  ratfw, 
terms  and  condirion*  to  be  mutually 
agreed  to  wit^  the  purchasing  party 
CESC  is  not  in  the  business  of 
generating,  transmitting,  or  distrihufinT?, 
electric  power. 

Comment  date:  August  2,  1994,  in 
accordance  with  Standard  Ptjragraph  F 
at  the  end  of  this  notice. 

21.  Kansas  City  Power  &  Lighl  Cm. 

|l>ix.k«t  No.  ER34^1451-000| 

Take  notice  that  on  July  13.  1994, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  signed  June  30. 1994, 
between  KCPL  and  the  Kansas 
Municipal  Energy  Agpncy  (KMFJyV).  to 
become  effec-tive  as  of  October  1,  1994 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmiwon 
Service  between  KCPL  and  KMEA 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-nrtentioned 
Service  Agreement  are  KCPL's  rates  nxui 
charges  which  are  under  review  by  the 
Commission  in  Docket  No.  ER94-104.'>- 
000  and  which  are  subject  to  refund 
pursuant  to  the  Commh«ion's  order  ir> 
that  docket. 

Comment  date:  August  2,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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22.  New  England  Po  wer  Co 

[Docket  No.  ER94-145i-000l 

Take  notice  that 
Company  (NEP)  on 
tendered  for  filing  a 
agreement  or  non 
service  to  Fitchburg 
under  NEP's  FERC 
Original  Volume  No 

Comment  date 
accordance  with  Stahdard 
at  the  end  of  this  nol  ice. 


N  Bw  England  Power 
uly  13. 1994. 
revised  service 
fir  tfTtransmission 

Gas  &  Electric 
qlectric  Tariff. 
3. 
Aijgust  2.  1994,  in 

Paragraph  E 


23.  Florida  Power  &  Light  Co. 

[Docket  No.  TX93^-0t)3l 
Oi 


C(ip 


idi 


■^gr 


Take  notice  that 
Florida  Power  &  Lig 
tendered  for  filing 
Integration  Service 
FP&L  anckthe  Flori 
Agency  (tne  NIS  Agijeement) 
Network  Operating 
Florida  Power  &  Lig 
Florida  Municipal  Pbwer 
Operating  Agreemer  t) 
Commission's  order 
1994  in  Docket  No. 

Comment  date:  Aiigust 
accordance  with  Sta  idard 
at  the  end  of  this  noi  ice 

Standard  Paragrapli  s 

E.  Any  person 


July  11.  1994. 
It  Company  (FP&L) 
ies  of  the  Network 
J  igreement  between 
Municipal  Power 

and  the 
:reement  between 
It  Company  and  the 
Agency  (the 
pursuant  to  the 
issued  on  May  11. 
X94-3-O00. 
2. 1994.  in 
Paragraph  E 


des  r; 


to  protest  said  filing 
motion  to  intervene 
Federal  Energy 
825  North  Capitol 
Washington,  DC 
with  Rules  211  and 
Commission's  Rules 
Procedure  (18  CFR 
385.214).  All  such 
should  be  filed  on 
comment  date 
considered  by  the 
determining  the 
taken,  but  will  not 
protestants  parties 
Any  person  wishing 
must  file  a  motion  tc 
of  this  filing  are  on 
Commission  and  are 
inspection. 
Lois  D.  Cashell 
Secretary. 
(PR  Doc.  94-17963  Fi 


BtLUNG  COOE  6717-01-P 


(Docket  No.  EC94-20-  DOO,  et  al.] 


PacifiCorp,  et  aL;  El  ectric 
Corporate  Regulation 


July  15.  1994 

Take  notice  that  ti  e 
have  been  made  wit  i 
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ing  to  be  heard  or 
should  file  a 
jr  protest  with  the 
Regu  latory  Commission. 
:.NE.,    . 
204^6.  in  accordance 
14  of  the 
of  Practice  and 
.211  and  18  CFR 
amotions  or  protests 
before  the 
Protests  will  be 


3  85. 


Commission  in 
app  ropriate  action  to  be 

Si  irve  to  make 

tq  the  proceeding, 
to  become  a  party 
intervene.  Copies 

die  with  the 
available  for  public 


U  d  7-22-94;  8:45  am) 


Rate  and 
Filings 


following  filings 
the  Commission: 


1.  PacifiCoq> 

{Docket  No  EC94-20-000I 

Take  notice  that  PacifiCorp  on  July  7, 
1994,  tendered  for  filing  an  application 
seeking  an  order  authorizing  PacifiCorp 
to  acquire  from  Warm  Springs  Power 
Enterprises  (Warm  Springs)  certain 
transmission  facilities  located  in 
Jefferson  County,  Oregon. 

PacifiCorp  requests  that  the 
Commission  accept  this  application  for 
filing,  to  be  effective  forty-five  (45)  days 
after  the  date  of  filing. 

Copies  of  this  filing  were  supplied  to 
Warm  Springs  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  July  28,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southeastern  Power  Administration 

[Docket  No.  EF94-3021-00OJ 

Take  notice  that  on  June  30.  1994,  The 
Secretary  of  the  Department  of  Energy 
confirmed  and  approved,  on  an  interim 
basis  effective  midnight  July  1,  1994, 
Rate  Schedules  CBR-l-C,  CSI-2-C, 
CEK-l-C,  CC-l-D.  CM-l-C.  CK-l-C 
and  CTV-l-C  for  power  from 
Southeastern  Power  Administration's 
(Southeastern)  Cumberland  Basin 
Projects.  The  approval  extends  through 
June  30,  1999. 

The  Deputy  Secretary  states  that  the 
Commission,  by  order  issued  September 
26, 1989.  in  Docket  No.  EF89-3021-000, 
confirmed  and  approved  Rate  Schedules 
CBR-l-B,  CSI-l-B,  CEK-l-B,  CC-l-C, 
CM-l-B,  CK-l-B  and  CTV-l-B. 

Southeastern  proposes  in  the  instant 
filing  to  replace  these  Rate  Schedules. 

Comment  date:  August  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Electricidad  De  Cortes  S.  De  R.L. 

[Docket  No.  EG94-8O-000i 

Electricidad  De  Cortes  S.  De  R.L. 
CELCOSA")  (c/o  Lee  M.  Goodwin.  Reid 
&  Priest,  701  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20004)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  on  July  8, 
1994  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

ELCOSA  is  a  Honduras  company 
formed  to  own  an  electric  generating 
facility  located  on  in  Puerto  Cortes, 
Honduras. 

Comment  date:  August  1, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


4.  PSI  Argentina,  Inc. 

[Docket  No.  EG94-81-0001 

On  July  8. 1994.  PSI  Argentina,  Inc. 
("Applicant"),  100  East  Main  Street. 
Plainfield,  Indiana  46868,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Applicant,  an  Indiana  corporation,  is 
wholly-owned  by  PSI  Resources,  Inc., 
an  exempt  public  utility  holding 
company  within  the  meaning  of  Section 
3(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  Applicant  is 
currently  indirectly  engaged  in  owning 
the  Costanera  Facility,  a  1260  MW 
(gross)  generating  facility  located  in 
Buenos  Aires,  Argentina,  which  has 
been  determined  to  be  an  eligible 
facility,  and  selling  electric  energy  at 
wholesale.  Applicant  also  intends  to 
indirectly  own  or  operate,  or  both  own 
and  operate,  the  generating  and 
transmission  facilities  currently  owned 
by  Empresa  de  Generacion  Electrica  de 
Lima,  S.A.,  a  nationally  owned  Peruvian 
corporation.  These  facilities  consist  of 
five  hydroelectric  generating  facilities 
and  one  oil-fired  generating  facility 
having^a  combined  total  installed 
capacity  of  692.6  MW  and 
approximately  576  Km  of  transmission 
lines,  which  operate  as  radial  lines  to 
interconnect  and  deliver  energy  from 
the  generating  units  to  the  national  grid 
in  Peru. 

Comment  date:  August  1,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  CMS  Generation  Cebu  Limited 
Duration 

[Docket  No.  EG94-82-000J 

On  July  12. 1994.  CMS  Generation 
Cebu  Limited  Duration  Company,  330 
Tovm  Center  Drive.  Suite  1000, 
Dearborn,  Michigan  48126.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

CMS  Generation  Cebu  Limited 
Duration  Company  is  a  Cayman  Islands 
limited  duration  company.  CMS 
Generation  Cebu  Limited  Duration 
Company  is  an  affiliate  of  CMS 
Generation  Co.,  a  Michigan  corporation, 
which  in  turn  is  a  wholly-owned 
subsidiary  of  CMS  Enterprises 
Company,  a  Michigan  corporation.  CMS 
Enterprises  Company  is  a  wholly-owned 


subsidiary  of  CMS  Energy  Corporation, 
also  a  Michigan  corporation. 

CMS  Generation  Cebu  Limited 
Duration  Company  will  acquire  an 
interest  in  ToledoPower  Co.,  a 
Philippine  partnership  which  will  own 
and  operate  two  power  plants  with  a 
combined  maximum  capacity  of  140 
MW.  The  plants  will  be  located  in 
Toledo  aty  on  the  Island  of  Cebu  in  the 
Philippines  and  the  power  generated  by 
the  plants  will  be  sold  to  the  National 
Power  Corporation  and  to  Cebu  Electric 
Cooperative  111.  Coal  and  fuel  oil  will  be 
burned  by  the  plants. 

Comment  date:  August  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Pacific  Gas  and  Electric  Company 

(Docket  .\o.  ER92-595-00O) 

Pacific  Gas  and  Electric  Company 

(Docket  No.  ER92-596-O00J 

Southern  California  Edison  Company, 
Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company 

(Docket  No.  ER92-626-005) 

Take  notice  that  on  June  27, 1994, 
Southern  California  Edison  Company 
(Edison),  Pacific  Gas  and  Electric 
Company  (PG&E),  and  San  Diego  Gas  & 
Electric  Company  (SEXi&E)  (collectively, 
the  "Companies"),  tendered  for  filing 
revisions  to  the  "Coordinated 
Operations  Agreement  between 
Southern  California  Edison  Company, 
Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  and 
Participants  in  the  California-Oregon 
Transmission  Project"  (COA)  in  order  to 
comply  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
May  26. 1994  Opinion  Affirming  in  Part 
and  Vacating  in  Part  Initial  Decision  in 
Pacific  Gas  and  Electric  Co.,  67  FERC 
1161,239(1994). 

Commenfc/a/e;  August  1,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER92-595-003) 

Take  notice  that  on  June  27,  1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  a  compliance  filing  in 
the  form  of  a  revised  Rate  Schedule  for 
the  Interconnection  of  the  California- 
Oregon  Transmission  Project  and  the 
PG&E  Electric  System  (CIRS),  PG&E  Rate 
Schedule  FERC  No.  144.  The  CIRS 
provides  for  the  initial  and  continuing 
interconnection  of  PG&E's  electric 
system  with  the  California-Oregon 
Transmission  Project,  a  500  kV  facility 
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extending  from  the  California-Oregon 
border  to  central  California. 

In  Opinion  No.  389,  issued  May  26 
1994  (67  FERC  161,239).  the 
Commission  ordered  PG&E  to  file  a 
CIRS  revised  in  accordance  with  the 
terms  of  that  opinion.  The  principal 
modifications  to  the  CIRS  are:  (1) 
Deletion  of  provisions  addressing 
adverse  impacts  of  interconnected 
operations;  (2)  removal  of  certain 
entities  as  parties  to  the  rate  s(±edule; 
(3)  deletion  of  most  provisions  dealing 
with  initial  interconnection,  which  has 
occurred;  and  (4)  modification  of 
arrangements  for  transmission 
curtailments  due  to  minimum  load 
conditions. 

Comment  date:  July  29, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  CRSS  Power  Marketing.  Inc. 
[Docket  No.  ER94-142-002I 

Take  notice  that  CRSS  Power 
Marketing,  Inc.  on  July  12,  1994, 
tendered  its  quarterly  informational 
filing  pursuant  to  the  above-captioned 
docket.  Comments  on  the  filing  should 
be  filed  with  the  Commission  no  later 
than  July  29,  1994. 

9.  Central  Maine  Power  Company 

(Docket  No.  ER94-1 153-000) 

Take  notice  that  on  July  1,  1994, 
Central  Maine  Power  Company  (CMP), 
tendered  for.filing  a  Second  Amended 
Transmission  Service  Agreement 
between  CMP  and  Maine  Public  Ser\  ice 
Company,  Inc.  (MPS),  dated  as  of  April 
18.  1994  (Second  Amended  Agreement). 
CMP  will  provide  MPS  with  non-firm 
transmission  service  over  the  CMP 
transmission  system  for  the  purpose  of 
transmitting  Maine  Yankee  and/or  MPS 
system  non-firm  energy  in  accordance 
with  the  rates,  terms  and  conditions  of 
the  Second  Amended  Agreement. 
Comment  c/o/e.- July  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corporation 

(Docket  No.  ER94-1 227-000) 
Take  notice  that  on  July  11.  1994. 

Florida  Power  Corporation  tendered  for 

filing  a  Settlement  Agreement  and  an 

Explanatory  Statement  with  the  Cities  of 

Florida. 
Comment  date:  August  1, 1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Duke  Power  Company 

(Docket  No  ER94-1 4 29-000) 

Take  notice  that  on  July  5, 1994,  Duke 
Power  Company  (Duke)  filed  an 
Interchange  Contract  (Contract)  between 


Oglethorpe  Power  Corporation 
{C5glethorpe)  and  Duke  Power  Company. 
The  Contract  provides  for 
interconnected  operations  between  the 
two  systems  as  well  as  transactions- 
involving  Emergency  Assistance.  Short 
Term  Power,  and  Economy  Interchange. 

Comment  date:  July  28. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Rochester  Gas  and  Electric 
Corporation 

IDocket  No.  ER94-1 279-000) 

Take  notice  that  on  July  5.  1994. 
Rochester  Gas  and  Electric  Ccrporalion 
tendered  for  filing  an  amendment  to  its 
May  19,  1994  filing  in  the  above- 
referenced  docket. 

Comment  date:  August  1. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PacifiCorp 

IDocket  No.  ER94-1 4 1 2-000) 

Take  notice  that  on  PacifiCorp  July 
12,  1994,  tendered  for  filing  an 
amendment  to  its  June  28, 1994  First 
Amendment  to  Transmission  S€r\'ice 
and  Operating  Agreement  between  L'tah 
Associated  Municipal  Power  Systems 
(UAMPS)  and  PacifiCorp. 

PacifiCorp  request  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  July  1,  1994  be  assigned 
to  the  filing. 

Copies  of  this  amended  filing  were 
supplied  to  UAMPS.  the  Utah  Public 
Service  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  date:  August  1, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Pacific  Gas  and  Electric  Company 
(Docket  No.  ER94-1430-OOOJ 

Take  notice  that  on  July  5.  1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing:  (1)  An 
agreement  dated  June  27,  1994,  between 
PG&E  and  the  Sacramento  Municipal 
Utility  District  (SMUD).  Modesto 
Irrigation  District  (MID)  and  City  of 
Santa  Clara  (Santa  Clara)  entitled 
"Superseding  Agreement  for  the 
Coldwater  Creek  Geothermal  Power 
Plant  Between  Pacific  Gas  and  Electric 
Company  and  CCPA  No.  1  Member 
Utilities"  (CCPA  Transmission 
Agreement);  (2)  an  agreement  dated  June 
27, 1994,  between  PG&E  and  SMLT3 
entitled  "Superseding  .Agreement  for 
Coldwater  Creek  Geothermal  Power 
Plant  Backbone  Transmission  Sen  i(  e 
Between  Pacific  Gas  and  Electric 
Company  arid  Sacramento  Municipal 
Utility  District"  (SMUD  Backbone 
Agreement);  (3)  an  agreement  dated  June 
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27. 1994,  between  P<f&£  and  SMUD 
entitled  "Supersedinjg  Agreement  for 
SMUDGEO  1  Intercotmection  and 
Transmission  Service  Between  Pacific 
Cas  and  Electric  Conipany  and 
Sacramento  Municipel  Utility  District" 
(SMUDGEO  1  Agreement);  and  (4) 
proposed  changes  in  .rates,  effective  July 
1 .  1994,  developed  using  a  rate 
mechanism  previously  agreed  to  by  the 
parties  for  Rate  Schec 
82,88.  91, 125  and  it 
and  SMUD. 

The  purpose  of  the  superseding 
agreements  is  to  provide  for  the 
reduction  ofiinn  traasmission  service 
for  power  generated  (t  the  Goldwater 
Creek  Geothennal  Poiwer  Plant  and  the 
SMUDGEO  1.  I 

Copies  of  the  filing  have  been  served 
upon  SMUD,  Modestio  Irrigation 
District,  Santa  Clara.CCPA  and  the 
California  Public  Utilities  Commission. 

Comment  date:  Au  ^ust  1, 1994,  in 
accordance  with  Star  dard  Paragraph  E 
at  the  end  of  this  not  ce. 

15.  Jeb  Corporation 

IDocket  No.  ER94-1432  -000] 

Take  notice  that  or  July  1, 1994  fEB 
Corporation  (|EB)  tenldered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205. 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  Ifor  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1. 

[EB  intends  to  eng£  ge  in  electric 
power  and  energy  tra  nsactions  as  a 
ft  marketer  and  a  broke  r.  In  transactions 
where  JEB  sells  electric  energ>'  it 
proposes  to  make  suqh  sales  on  rates, 
terms,  and  condition:  \  to  be  mutually 
agreed  to  with  the  pu  rchasing  party.  JEB 
is  not  in  the  business  of  generating, 
transmitting,  or  distr  buting  electric 
power. 

Comment  date:  Jul;  t  28. 1994,  in 
accordance  with  Star  dard  Paragraph  E 
at  the  end  of  this  noti  ce. 

16.  PS!  Energy.  Inc. 

IDocket  No.  ER94-1434  -000] 

Take  notice  that  PSl  Energy,  Inc.  on 
July  6. 1994,  tendered  for  filing  an 
Interchange  Agreement,  dated  June  1, 
1994,  between  PSl  artd  Enron  Power 
Marketing,  Inc.  (Enron). 

The  Interchange  Agreement  provides 
for  the  folloviring  sen^e  between  PSl 
and  Enron: 


1.  Exhibit  A — Power  Bales  by  Enron 

2.  Exhibit  B— Power  Sales  by  PSl 
Copies  of  the  Aling  were  served  on 

Enron  Power  Marketing,  Inc..  Texas 
Public  Utility  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 


Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Carolina  Power  &  Light  Company 

IDocket  No.  ER94-1444-O00J 

Take  notice  that  on  July  13, 1994. 
Carolina  Power  &  Light  Company 
tendered  for  filing  Exhibit  A  to  the 
Power  Supply  and  Coordination 
Agreement  between  CP&L  and  Public 
Works  Commission  of  the  City  of 
Fayette  ville. 

Comment  date:  July  29. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Reading  Municipal  Light 
Department 

IDocket  No.  TX94-6-0001 

Take  notice  that  on  July  5, 1994. 
Reading  Municipal  Light  Department 
(RMLD)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
requesting  that  the  Commission  order 
Bangor  Hydroelectric  Company;  Boston 
Edison  Company;  Town  of  Braintree 
Electric  Light  Department;  Central 
Maine  Power  Company;  Commonwealth 
Energy  System;  The  Connecticut  Light 
and  Power  Company;  Eastern  Utilities 
Associates:  Fitchburg  Gas  &  Electric 
Light  Company;  City  of  Holyoke  Gas  & 
Electric  Department;  Holyoke  Water 
Power  Companjr;  New  England  Electric 
System;  Public  Service  Company  of 
New  Hampshire;  Taunton  Municipal 
Lighting  Plant;  United  Illuminating 
Company;  Vermont  Electric  Power 
Company:  and  Western  Massachusetts 
Electric  Company  (collectively,  the 
"PTF  Owners")  to  provide  transmission 
services  pursuant  to  Section  211  of  the 
Federal  Power  Act,  a  request  for  waiver 
an  alternative  petition  for  declaratory 
relief  (the  "Application"). 

The  transmission  service  sought  by 
RMLD  in  the  Application  is: 

1.  Pool- Wide  network  transmission 
service,  of  precisely  the  same  kind  and 
character  as  is  presently  available  under 
§  13.2(b)  of  the  NEPOOL  Agreement; 

2.  Over  transmission  faciUties  rated 
69  kV  or  above,  previously  or  hereafter 
constituting  Pool  Transmission 
Facilities  (PTF)  within  the  definitioA 
presently  contained  in  Section  13.1  of 
the  NEPOOL  Agreentent; 

3.  At  a  pool-wide  rate  established  in 
accordance  with  the  methodology  set 
forth  in  §§13.4, 13.5  and  13.9  of  the 
NEPOOL  Agreement; 

4.  To  be  used  for  the  transfer  of  an 
owTiership  interest  or  output 
entitlement  of  RMLD  in  a  generating 
unit  having  a  gross  rating  of  25  MW  or 
higher,  as  to  which  the  appropriate 
committee  operating  under  the  NEPOOL 


Agreement  has  not  unreasonably 
withheld  such  designation  as  may  be 
necessary  to  permit  RMLD  to  acquire  an 
ownership  interest  or  output 
entitlement  consistent  with  the 
requirements  of  Mass.  Gen.  Laws.  ch. 
164A:  and 

5.  With  Economy  Flow,  Scheduled 
Outage.  Unscheduled  Outage, 
Deficiency  service  and  other  hour-to- 
hour  service  provided  by  NEPEX  under 
the  terms  of  the  NEPOOL  Agreement,  as 
referenced  in  §  13.2(a). 

The  initiation  and  termination  dates 
for  the  service  requested,  and  the  total 
amount  of  transmission  service 
requested,  are  not  presently 
determinable  with  precision.  The 
service  sought  will  not  become  effective 
unless  the  proposed  Thirtieth 
Amendment  to  the  NEPOOL  Agreement, 
currently  pending  before  the 
Commission  in  Docket  No.  ER93-985- 
000,  becomes  effective.  If  the  Thirtieth 
Amendment  becomes  effective,  RMLD 
expects:  (1)  To  require  the  availability  of 
the  service  requested  in  the  Application 
within  approximately  five  years;  (2)  that 
the  exact  initiation  and  termination 
dates  of  the  service  will  depend  on  the 
,  nature  of  the  ownership  interest  or 
output  entitlement  that  RMLD  acquires 
in  the  generating  unit  or  units  described 
in  item  4  above;  and  (3)  that  the  total 
amount  of  transmission  capacity 
requested  will  be  within  the  range 
historically  required  by  RMLD  under 
Section  13.2(b)  of  the  NEPOOL 
Agreeiflent. 

Comment  date:  August  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  willing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  94-17964  Filed  7-22-94:  8:45  ami 

BtLUNG  CODE  6717-01-P 

[Project  Nos.  2390-003,  2395-003,  2421- 
003,  2473-002,  2475-006,  and  2640-010 
Flambeau  River,  Wl 

Northern  States  Power  Co.,  et  al.; 
Intention  to  Prepare  an  Environmental 
Impact  Statement  and  Conduct  Public 
Scoping  Meetings 

)uly  19,  1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received 
applications  for  six  new  licenses  for  the 
continued  operation  of  the  Big  Falls 
Water  Power  Project  No.  2390;  the 
Pixley  Project  No.  2395.  the  Lower 
Hydro  Project  No.  2421,  the  Crowley 
Project  No.  2473,  the  Thornapple  Project 
No.  2475,  and  the  Upper  Hydro  Project 
No.  2640.  The  projects  are  located  on 
the  Flambeau  River.  The  projects  are 
located  in  Rusk,  Price,  and  Ashland 
Counties,  Wisconsin. 

The  FERC  staff  has  determined  that 
licensing  these  projects  would 
constitute  a  m'ajor  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  projects  in  accordance 
with  the  National  Environmental  Policy 
Act.  The  staffs  EIS  will  objectively 
consider  both  sites  Specific  and 
cumulative  environmental  effects  of  the 
projects  and  reasonable  alternatives,  and 
will  include  an  economic,  financial  and 
engineering  analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  staff  and 
considered  in  a  final  EIS.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decisions. 

Scoping  Meetings 

FERC  staff  will  conduct  two  scoping 
meetings.  The  evening  scoping  meeting 
is  primarily  for  public  input  while  the 
day-time  meeting  will  focus  on  resource' 
agency  and  non-govemnienlal 
organization  (NGO)  concern.?.  All 
interested  individuals,  organizations, 
and  agencies'are  invited  to  attend  and 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EIS. 

To  help  focus  discussion,  a 
preliminary  scoping  document  outlining 
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subject  areas  to  be  addressed  al  the 
meeting  will  be  distributed  by  mail  to 
interested  parties  on  the  FERC  mailing 
list.  Copies  of  the  preliminary  scoping 
document  will  also  be  available  at  the 
scoping  meetings. 

The  public  scoping  meeting  which 
will  be  conducted  by  staff  will  be  held 
at  7:00  p.m.  on  August  16,  1994,  at  the 
Park  Falls  Public  Library,  410  Division 
Street.  Park  Falls,  Wisconsin.  The 
agency  meeting  will  be  held  at  9:00  a.m. 
on  August  17, 1994,  at  the  Wisconsin 
Department  of  Natural  Resources  Office 
at  875  South  4th  Avenue,  Park  Falls. 
Wi.sconsin. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  EIS;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue,  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views,  (4)  determine  the 
relative  depth  of  analysis  for  issues  to  be 
addressed  in  the  EIS,  and  (5)  identify 
re.source  issues  that  are  not  important 
and  do  not  require  detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
.stenographer  and  wil^become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  Flambeau  River 
Projects  under  consideration. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  sign  in  before 
the  meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 

Participants  wishing  to  make  oral 
comments  in  the  public  meeting  are 
asked  to  keep  them  to  five  minutes  to 
allow  everyone  the  opportunity  to 
speak. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.  Washington,  DC  20426.  All 
correspondence  should  clearly  show 
one  or  rinore  of  the  following  captions  on 
the  first  page:  Big  Falls  Project  No. 
2390-003;  Pixley  Project  No.  239.5-003; 


Lower  Project  No.  2421-003;  Crow  ley 
Project  No.  2473-002;  Thornapple 
Project  No.  2475-006;  and.  Upper 
Project  No.  2640-010. 

All  those  that  are  formally  recognized 
by  the  Commission  as  intervenors  in  the 
Flambeau  Projects'  proceedings  ore 
asked  to  refrain  from  engaging  the  steff 
in  discussions  of  the  merits  of  the 
projects  outside  of  any  announced 
meetings. 

Further,  parties  are  reminded  of  the 
Commission's  Rules  of  practice  and 
Procedure,  which  require  parties  filinj; 
documents  with  the  commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  is  on  the  official 
service  list,  including  agents  of  the 
applicants. 

For  further  information,  pk-as?  t  r  r.tci  1 
lulie  Bernt  at  (202)  219-2814. 
Lois  D.  Cashell, 
Secretary. 

IFR  Df)C.  94-17965  Filed  7-22-W:  b  ^t  ^rrA 
BILLING  CO0€  6717-Ol-M 


[Docket  No.  RP94-323-000] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

)uly  19,  1994. 

Take  notice  that  on  July  14.  199-5. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Re\  j$ed 
Volume  No.  1.  the  following  tsriff 
sheets: 

Twelfth  Revised  Sheet  No.  20A 
Original  Sheet  No.  99B 

The  proposed  effective  date  cf 
Twelfth  Revised  Sheet  No.  20A  tr.d 
Original  Sheet  No.  99B  is  August  1. 
1994. 

Algonquin  states  that  the  purpose  cf 
this  filing  is  to  provide  for  the  r«:o\f  ry 
of  transition  costs  to  be  paid  bv 
Algonquin  to  CNG  Transmission 
Corporation  (CNG)  pursuant  to CNGs 
second  direct  bill  of  Account  N'o<  186 
and  191  transition  costs  filed  on  June 
30,  1994,  in  Docket  No.  RP94-30(>-000. 

Algonquin  requests  that  the 
Commission  waive  Section  154.22  of  its 
regulations  and  grant  any  other  waiver 
that  may  be  necessary  to  permit  this 
application  to  take  effect  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  sfa:e 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
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D.C.  20426.  in  accord^ce 
385.214  and  385.211 
Commission's  Rules  a 
All  such  motions  or 
filed  on  or  before  July 
will  be  considered  by 
in  determining  the  ap 
be  taken  but  will  not 
protestants  parties  to 
Any  person  wishing 
must  file  a  motion  to  i 
of  this  filing  are  on  fil( 
Commission  and  are  a 
inspection. 
Lois  D.  Cashell. 
St^crftan: 
IFK  Doc  94-17966  Filed 
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[Docket  No.  RP94-a71-(  01] 

East  Tennessee  Natural  Gas  Co. 
Notice  of  Compliance  Filing 


fir 
S€r:o 


i  h 


lulv  U).  1994. 

Take  notice  that  on 
Tennessee  Natural  Ga: 
Tennessee)  tendered 
its  FERC  Gas  Tariff. 
Volume  No.  1.  First  K( 
lot,  in  compliance  wi 
Commi.ssion's  June  30 
in  this  docket.  East 
an  effective  date  of 

On  June  1.1994 
a  report  covering  the 
recorded  in  Account 
month  period  followi 
of  the  direct  billing  m 
provided  in  Section  2 
Terms  and  Condition.s 
Tennessee's  FERC  Ga< 
Revised  Volume  No. 
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East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C  20426.  in  accordance 
with  Section  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  26. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  tiling  are  on  file  and 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
jFR  Dfjc.  94-17967  Filed  7-22-94;  8;45  ami 

BILLING  CODE  S717-01-4M 

»    

[Docket  Nos.  RP94-1 1 9-000,  et  al.] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Informal  Settlement  Conference 

July  19.  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
10:00  a.m.  on  July  26. 1994,  at  the 
offices  of  the  Federal  Energy  Regulator^' 
Commission.  810  First  Street.  NE. 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations <18  CFR 
385  214). 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 
1076.  or  Arnold  H.  Meltz  (202)  208- 
2161. 

Lois  D.  Cashell. 
Secretury 
[FR  Doc.  94-17970  Filed  7-22-94;  8:45  ami 

BILLING  COPE  6717-01-M 


[Project  No.  T7 45-003  California] 

Jerry  Kaufman;  Surrender  of 
Exemption 

|uly19.  1994 

Take  notice  that  Jerry  Kaufman, 
exemptee  for  the  Garden  Bar  Power 
Plant  Project  No.  7745-003  on  Camp  Far 
West  Ditch,  near  Lincoln.  Placer 
County.  California,  requested  that  his 
exemptic  from  licensing  be  terminated. 


The  exemption  was  issued  on  March  30. 
1984.  The  exemptee  states  that  no 
construction  has  been  done  on  this 
project.  Mr.  Kaufman  intends  to  remove 
the  power  plant;  the  turbines  are  old 
and  the  cost  of  putting  the  plant  back 
into  operation  is  too  prohibitive.  The 
liability  of  having  the  plant  sit  is  also 
unacceptable. 

The  exemptee  filed  the  request  on 
November  17. 1993.  and  the  exemption 
shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday.  Sunday,, 
or  holiday  as  described  in  18  CFR 
385.007,  in  which  case  the  exemption 
shall  remain  in  effect  through  thr^  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  under  18  CFR 
Part  4.  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell. 
Secretan,- 
|FR  Doc.  94-17968  Filed  7-22-94:  8:45  am! 

BILLING  CODE  671 7-01  -M 


[Docket  No.  RP94-322-000] 

Mid  Louisiana  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

Kily  19,  1994. 

take  notice  that  on  July  13,  1994.  Mid 
Louisiana  Gas  Company  (Mid 
Louisiana)  filed  with  the  Commission  in 
the  above-referenced  proceeding  to 
decrease  rates  and  to  request  waiver  of 
certain  of  the  Commis-iions  regulations, 
all  as  more  fully  set  forth  in  its 
application  on  file  with  the  Commission 
and  available  for  public  inspection. 

Mid  Louisiana  states  that  the 
requested  rate  reductions  would  apply 
to  the  commodity  portion  of  the  rates 
applicable  to  firm  and  interruptible 
transportation  service  provided  by  Mid 
Louisiana  pursuant  to  Rate  Schedules 
FTS  and  ITS.  respectively.  Such 
reduced  rates  would  be  applicable  to 
service  on  a  lateral  line  designated  as 
■theT-32  Lateral  and  would  be  for  the 
purpose  of  encouraging  the 
development  of  a  market  hub.  For 
purposes  of  those  rate  reductions.  Mid 
Louisiana  has  tendered  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1: 

Third  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  4 A 
First  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  28 
Original  Sheet  No  28A 
First  Revised  Sheet  No.  81 
First  Revised  Sheet  No.  155 
First  Revised  Sheet  No.  156 

Mid  Louisiana  also  requests  that  the 
Commission  grant  waiver  of  the  30-day 
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notice  requirement  set  forth  in  §  154.22 
of  the  Commission's  regulations  and  to 
permit  the  proposed  rales  to  become 
effective  on  August  1, 1994.  Mid 
Louisiana  further  requests  that  if  its 
filing  is  suspended,  such  suspension  be 
for  one  day.  Mid  Louisiana  also  requests 
waiver  of  all  other  regulations  that  may 
otherwise  be  applicable  so  as  to  permit 
the  proposed  rate  reductions  to  become 
effective  August  1.  1994. 

Any  person  desiring  to  be  heard  or  to  . 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  §§  385.214  and  385.3211  of  the 
Commission's  Rules  and  Regulations 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  26. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary: 
(FR Doc.  94-17969  Filed  7-22-94: «:45  ami 

8ILUNG  CODE  STir-St-W 

fDocket  No.  CT94-1168-000] 

Vesta  Energy  Alternatives  Company; 
Notice  ot  Issuance  of  Order 

|u!y  20,  1994. 

On  April  19, 1994  and  June  1.  1994, 
Vesta  Energy  Alternatives  Company 
(Vesta)  submitted  for  filing  a  rate 
schedule  under  which  Vesta  will  engage 
in  wholesale  electric  power  and  energv 
transactions  as  a  marketer.  Vesta  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Vesla 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  Bability  by. Vesta. 

On  July  8,  1994.  pursuant  to  delegated 
authority,  the  Director,  Division  of 
Applications,  Office  of  Electric  Power 
Regulation,  granted  requests  for  blanket 
approval  under  18  CFR  Part  34,  subject 
to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Vesta  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE„  Washington. 


DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211 
and  385.214). 

.  Absent  a  request  for  hearing  within 
this  period,  Vesta  is  authoriz^  to  issue 
securities  and  assume  obligations  or 
liabiJities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  with  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  pRiblic  interest,  and 
is  reasonably  necessarj-  or  appropriate 
"for  such  purposes. 

The  ComrPi  ission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubKc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Vesta's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  interxene 
or  protests,  as  set  forth  above,  is  August 
8,  1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capkol  Street,  NE.,  Washington, 
DC  20426. 
Lois  D.  Cashell, 
Secretan-  ■ 
|FR  Doc.  94-16038  Filed  7-22-94:  8:45  am] 

BILLING  CODE  571 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5020-5] 

Acid  Rain  Program:  Notice  of  Final 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION;  Notice  of  permits. 

SUMMARV:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing,  as  a 
direct  final  action,  5-year  Phase  I  Acid 
Rain  Permits  to  12  utility  plants  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  72). 
DATES:  The  permits  will  become  final  on 
September  6.  1994,  except  those  permits 
on- which  EPA  receives  significant 
adverse  comment  by  August  24. 1994.  If 
EPA  receives  significant  adverse 
comment  on  i  permit,  EPA  will 
withdraw  the  direct  final  issuance  of 
that  permit  and  simultaneously 
repropose  the  permit.  Such  reproposal 
will  provide  an  opportunity  for  public 
comment  and  requests  fora  public 
hearing. 

ADDRESSES:  Admimstmtive  flecords. 
The  administrative  fecond  for  the 


permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  these 
locations:  ' 

For  plants  in  Illinois  and  Indiana:  EPA 
Region  5.  Ralph  H.  Metcalfe  Federal 
Bldg..  77  West  Jackson  Blvd..  Chicago. 
IL  60604. 

For  plants  in  Missouri;  EP.A  Region  7, 
726  Minnesota  Ave.,  Kansas  City,  KS 
66101. 
Comments.  Send  comments  to  the 

following  addresses: 

For  plants  in  Illinois  and  Indiana:  EPA 

Region  5  (A-18J),  Air  and  Radiation 

Division,  Attn:  David  Kee.  Director 

(address  above). 
For  plants  in  Missouri:  EPARegion  7, 

Air  and  Toxics  Division,  Attn  Jon 

Knodel  (address  above). 

Submit  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  all  units  in  the 
permit.  In  the  comment,  include 
objections  to  the  permit  and  the  legal, 
factual,  or  other  basis  for  the  objections. 
This  information  will  be  used  by  EPA  to 
determine  if  the  comment  is  a 
significant  adverse  comment 
FOR  FURTHER  INfORMATtON  CONTACT:  The 
following  persons  for  more  information 
about  a  permit  listed  in  this  notice: 
For  plants  in  Illinois,  Cecilia  Mijaies, 

(312)  886-0968;  in  Indiana.  Genevieve 

Nearmyer.  (312)  353-4761.  EPA 

Region  5. 
For  plants  in  Missouri,  Jon  Knodel. 

(913)  551-7622.  EPA  Region  •". 
SUPPLEMENTARY  (NFORMATiON:  Title  I\  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January-  11. 1993.  EP.A 
promulgated  final  rules  implementing 
the  program.  Subsequently,  several 
parties  filed  petitions  for  review  of  the 
rules  with  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  On 
November  18,  1993.  EPA  published  a 
notice  of  proposed  revisions  to  rules 
regarding  Phase  I  substitution  and 
reduced  utilization  plans  [sections  404 
(b)  and  (c)  and  408(c)(1)(B)  of  the  Act|. 
On  May  4. 1994.  EP.A  and  other  parties 
signed  a  .settlement  agreem.ent 
addressing  the  substitution  and  reduced 
utilization  issues. 

In  today's  action.  EPA  is  issuing 
permits  that  are  consistent  wth  the  May 
4. 1994  settlement.  Except  as  noted 
below.  EPA  approves  for  J995-1999  all 
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Dated:  July  19.  199-1. 
Renee  Marie  Rico, 
Acting  Director.  Acid  Ra 
of  Atmospheric  Program: 
Radiation. 
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F  nal 


Acid  Rain  Program: 

AGENCY:  Environment 
Agency  (EPA). 

ACTION:"  Notice  of  periiit  modifications. 


Permits 

Protection 
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SUMMARY:  The  US 
Protection  Agency 
year  Acid  Rain  nitrogc  n 
compliance  plans,  accpr 


(EJA) 


ironmental 
is  approving  5- 
oxides 
ding  to  the  Acid 


Rain  Program  regulations  (40  CFR  part 
76),  for  the  following  9  utility  plants: 
Milton  L  Kapp  and  Riverside  in  Iowa; 
Quindaro  in  Kansas;  and  James  River, 
Hawthorn,  Labadie,  Montrose,  Thomas 
Hill,  and  Southwest  in  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Knodel,  (913)  551-7622,  EPA  Region  7, 
Air  and  Toxics  Division,  726  Minnesota 
Ave.,  Kansas  City,  KS  66101. 

Dated:  July  19, 1994. 

Renee  Marie  Rico. 

Acting  Director,  Acid  Rain  Division.  Office 
of  Atmospheric  Progmms,  Office  of  Air  and 
Radiation. 

|FR  Doc.  94-18046  Filed  7-22-94:  8:45  ami 

BILLING  CODE  6S60-5O-P 


[OP PTS-1 40223;  FRL-489S-1) 

Relocation  of  ABT  Associates  TSCA 
CBt  Storage  Site  and  Extension  of 
Contract  Expiration  Date 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA's  contractor.  ABT 
Associates  (ABT),  of  Cambridge, 
Massachusetts  and  Bethesda,  Maryland; 
and  ABT's  subcontractor,  Eastern 
Research  Group,  Inc.  (ERG),  of 
Lexington,  Massachusetts,  is  relocating 
its  TSCA  CBI  storage  site.  In  addition, 
this  notice  extends  the  expiration  date 
for  access  to  TSCA  confidential  business 
information  (CBI)  to  September  30, 
1997. 

DATES:  Access  at  the  new  storage  site  to 
the  confidential  data  submitted  to  EPA 
will  occur  no  sooner  than  August  4. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW.. 
Washington,  IX  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  In  a 
previous  notice  published  in  the 
Federal  Register  of  December  29. 1992 
(57  FR  61903),  ABT  and  its 
subcontractor  Eastern  Research  Group, 
Inc.  (ERG)  were  authorized  for  access 
under  contract  number  68-D2-01 75  to 
CBI  submitted  to  EPA  under  TSCA.  EPA 
is  issuing  this  notice  to  announce  that 
ABT  is  relocating  its  TSCA  CBI  storage 
site  from  4800  Montgomery  Lane, 
Bethesda,  MD  to  4330  East-West 
Highway,  Bethesda,  MD.  The  EPA  TSCA 
Security  Staff  will  perform  the  required 
inspection  of  ABT's  new  facility,  and 


ensure  that  the  facifity  is  in  compliance 
with  the  TSCA  Confidential. Business 
Information  Security  Manual.  This 
notice  also  extends  the  expiration  date 
of  the  contract.  The  contract  was 
originally  scheduled  to  expire  on 
September  30, 1996;  the  new  expiration 
date  is  September  30, 1997. 

Lisf  of  Subjects 

Environmental  protection,  Access  to 
confidential  business  information. 

Dated:  July  15,  1994. 

George  A.  Bonina, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  94-18041  Filed  7-22-94:  845  ami 

BILLING  CODE  6560-60-F 

[FRL-5020-3J 

Committee  Meetings  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  United  States        •   ^ 
Environmental  Protection  Agency  (U.S. 
EPA)  is  announcing  a  series  of  meetings 
of  the  committees  of  the  Grand  Canyon 
Visibility  Transport  Commission 
(Commission).  The  Commission  was    - 
established  by  the  U.S.  EPA  on 
November  13,  1991  (see  56  FR  57522, 
November  12,  1991).  All  meetings  are 
open  to  the  public.  These  meetings  are 
not  subject  to  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  as  amended, 
DATES:  The  meetings  will  be  held  as 
follows: 

Modeling  Committee— August  1 
through  August  4,  1994  from  8:30  am- 
5:00  pm  daily.  .       ^ 

Alternatives  Assessment  Committee — 
August  8  through  August  10, 1994, 
beginning  at  1:00  pm  on  August  8  and 
ending  at  1:00  pm  on  August  10. 

Operations  Committee — August  10. 
1994  beginning  at  2:00  pm. 

Emissions  Committee — August  22 
through  August  23, 1994,  beginning  at 
1:00  pm,  August  22and  ending  at  3:00 
pm  August  23. 

ADDRESSES:  The  Modeling  Commitlee 
meeting  will  be  held  at  Cooper 
Mountain,  Colorado.  Workshop  ses.5»on.s 
will  be  in  the  Village  Square  Conference 
Center,  Center  Village. 

The  Alternatives  Assessment 
Committee  meeting  will  be  held  al  fioo 
17th  Street,  Suite  1800,  North  Tower. 
Denver,  Colorado. 


The  Operations  Committee  meeting 
wi n  be  held  at  600  1 7th  Street.  Suite 
1 705.  South  Tower.  Denver.  Colorado. 

The  Emissions  Committee  meeting 
will  be  held  at  the  Radison  Hotel 
Midtown,  W.  401  Claredon  Avenue. 
Phoenix,  Arizona. 
FOR  FURTHCfl  INFORMATION  CCMHTACT:  Mr. 

John  T.  LeMy ,  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
Commissioa.  Western  Governors' 
Association.  600  17th  Street.  Suite  1705, 
South  Tower,  Denver,  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309. 

SUPPL£«lia4TARV  INFORMATION:  The 
purpose  of  the  Modeling  Commitlee 
-  workshop  will  be  to  evaluate  modeling 
techniques  and  assumptions  being 
incojporated  in  models  being  usecMo 
support  Commission  decision  ntaking. 
Validation  of  model  outputs  against 
monitored  data  will  be  reviewed.  A 
draft  guidance  document  on  model 
interpretation  will  be  prepared  as  part  of 
the  workshop. 

The  purpose  of  the  Alternatives 
Assessment  Committee  meeting  will  be 
to  interview  Bi:ialists  for  a  contractus)  to 
assess  alternative  emission  management 
options  for  the  Commission  and  to 
recommend  a  contractor(s)  for  the 
assessment. 

The  Operations  Commitlee  will  meet 
in  order  to  review  recommendations 
from  the  Alternatives  Assessment 
Committee  for  hiring  a  contractor's)  to 
assess  alternative  emission  management 
options,  and  to  resolve  any  issues 
evolving  from  the  Alternatives 
Assessment  Committee's  review  of 
contractors. 

The  Emissions  Committee  will  be 
meeting  to  take  final  action  on  the 
Commission's  1990  base  emissions 
inventory. 

Dated:  fuly  It.  1994. 
Felicia  Marcos. 

Regional  Administraior,  U.S.  Emiwnmerital 

PrntectioTi  Agency,  Region  9. 

(FR  Ooc  94-1*043  Filed  7-22-94;  8:45  ami 
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FEDERAL  eMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-«)33-OR] 

Geor^a;  Amtsndmertt  to  Notice  oT  a 
Major  Disaster  Declaration 

agency:  Federal  £meii^;ency 

Management  Agency  (FEMAJ, 
ACTOM:  Motics. 

SUMMARV:  This  aotioe  aoieods  the  ootioe 
of  a  major  disaster  for  the  State  of 


Georgia,  (FEMA-1033-ORJ.  dated  July 
7.  W94.  and  related  detwroinations. 

EFFECTIVE OATE;  ]uly  14.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C^Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emeigency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARr  HffsORMATtON:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7. 1994.  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  bv 
the  President  in  his  declaration  of  July 
7.  1994: 

Quitman  County  for  Individual  Assistance 
and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance} 
Richard  W.  Krinua, 

Associate  Director.  Response  ami  Recovery 
Directorate. 

IFR  Doc.  94-16020  Filed  7-22-94;  6:45  am] 

BILLING  COOe  C71».0t-« 


[FEI«A-103>-OR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

-AGENCY:  Federal  Emergency 
Manageraent  Agency  {FEMA). 

ACTION:  Notioe- 

SUMMARV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia.  (FEMA-1033-DR).  dated  July 
7. 1994.  and  related  d^erminations. 

EFFBCTtVE  DATt:  July  19. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell  Response  and 
Recovery  Directorate.  Federal 
Emeigency  Management  Agency, 
Washington.  DC  20472,  (202J 646-3606. 

SUPPLEMENTAirr  INFOraNATfON:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7, 1994,  is  hereby 
amended  to  iiH;lude  the  following  areas 
among  those  ai«fls  tletermined  to  have 
been  adversely  affected  by  the 
catastrophe  dedared  a  major  disaster  by 
the  President  in  his  tledaration  of  July 
7.1994: 

lasper  axui  Mewton  Counties  tor  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Pederal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Richard  W.  Krinua. 

Associate  Director.  tte^KmseandiiecoveTy 
Direatorate. 

(FROoc  94-IA021  Filed  7-a2-««;  «.-45  ami 

BILUNC  CODE  6riS-02-M 


[FEMA-1032-OR] 

North  Dakota;  Amendinent  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  tFE?4A). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-1032-DR).  dated  July  1. 
1994.  and  related  determinations. 
EFFECTIVE  DATE:  July  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  dated  July  1.  1994.  is  hereby 
amended  to  include  the  follov\-ing  areas 
among  those  areas  determintw  i«  nave 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
1.1994: 

Eddy.  Kidder.  Pierce,  Rolette,  Sargent,  and 
Sheridan  Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Richard  W.  Krijnn. 

Associate  Director.  {Response  and  Recowri- 
Directorate. 

IFR  Doc.  94-1S019  Filed  7-22-94;  6  45  am] 
BILUNG  CODE  C71V02-M 

tFEMA-t031-Ofl] 

South  Dakota;  Amendment  to  Notice  of 
a  Mafor  Disaster  Declaration 

AGENCY:  Federal  Emeigency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  noticx 
of  a  major  disaster  for  the  State  of  South 
Dakota,  (FEMA-1031-DR).  dated  June 
21, 1994.  and  related  determinations. 
EFFECTIVE  DATE:  July  19.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  CampbelL  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  dated  June  21, 1994.  is  hereby 
amended  to  indude  the  foliouing  areas 
among  those  areas  determined  to  ha.ve 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  deciaiation  of  June 
21,1994. 

Campbell,  Oeuei,  Potter,  SuHy.  and 
Ziebach  Counties  for  Public  Assistance. 
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(Catalog  of  Federal  Doiiiestic  Assistance  No. 

83.516,  Disaster  Assistfnce.) 

Richard  W.  Krimm, 

Associate  Director.  Res  loi 

Directorate. 

IFR  Doc.  94-18022  Fil^d 
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FEDERAL  RESERVI  SYSTEM 

M&T  Bancorp;  Notice  of  Application  to 
Engage  de  novo  in  Permissible 
Nonbanking  Activities 

istel 
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Bank  of  Chicago 

ce  President)  230 
[Chicago,  Illinois 


1.  MBT  Bancorp,  West  Harrison, 
Indiana;  to  engage  de  novo  through  its 
subsidiary  Whitewater  Agency,  Inc., 
West  Harrison,  Indiana,  in  full  service 
insurance  agency  in  Dearborn  County, 
Indiana,  pursuant  to  §  225.25(b)(8)(iii) 
of  the  Board's  Regulation  Y.  The 
geographic  scopes  for  these  activities  are 
West  Harrison,  Indiana;  Aurora, 
Indiana;  and  Bright,  Indiana,  in 
Dearborn  County,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  19.  1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-18013  Filed  7-22-94;  8:45  ami 

BILLING  CODE  S21(M1-F 


Merchants  Capital  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may  • 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
18,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Merchants  Capital  Corporation, 
Vicksburg,  Mississippi;  to  acquire  100 
percent  of  the  voting  shares  of 
Merchants  Bank.  Vicksburg, 
Mississippi,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  GreatBanc.  Inc.,  Aurora,  Illinois;  to 
acquire  100  percent  of  the  voting  shares 
of  Greatbank,  Algonquin,  Illinois,  a  de 
novo  bank. 

2.  Village  Investment  Company, 
Liberty vi lie.  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Libertyville  Savings  Bank,  Libertyville, 
Iowa. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Jefferson  Bancshares,  Inc.,  Pine 
Bluff,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pine 
Bluff  National  Bank,  Pine  Buff, 
Arkansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genife  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

-1.  Heritage  Texas  Group,  Inc.,  ESOP, 
Pittsburg,  Texas;  Heritage  Texas  Group, 
Inc.,  Pittsburg,  Texas,  and  Heritage 
Delaware  Corporation,  Dover,  Delaware; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Pittsburg  National  Bank, 
Pittsburg,  Texas. 

Board  of  Governors  of  the  Federal  Rpsen'n 
System,  )uly  19, 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-18014  Filed  7-22-94;  8:45  ami 

BILUNG  COOE  6210-01-F 


Redman  Financial,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the. 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company-  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
txintrol  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  li.sted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarciing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Redman  Financial,  Inc.,  Simpson. 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Farmers  State  Bank, 
Simpson,  Kansas. 

In  cormection  with  this  application. 
Applicant  has  also  applied  to  engage  de 
novo  in  the  sale  of  general  insurance 
pursuant  to  §  225.(b)(8)(iii)(A)  of  the 
Board's  Regulation  Y.  The  geographic 
scope  for  this  activity  is  a  10  mile  radius 
of  Simpson.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Jilly  19, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-18015  Filed  7-22-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Statement  of  Organization,.Functions, 
and  Delegations  of  Authority; 
Administrative  and  Program 
Delegations  of  Authorities 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 


Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA).  (Federal 
Register.  Vol.  59.  No.  60.  pp.  14645- 
14647,  dated  Tuesday,  March  29, 1994) 
is  amended  to  reflect  a  change  to  the 
functional  statements  for  the 
Management  Planning  and  Analysis 
Staff  and  the  Division  of  Staffing  and 
Employee  Services,  within  the  Office  of 
Human  Resources,  Office  of  Financial 
and  Human  Resources,  Associate 
Administrator  for  Operations  and 
Resource  Management. 

The  Specific  Amendments  to  Part  F  Are 
as  Follows: 

•  Section  F.20.D.3.a.  (Functions) 
Management  Planning  and  Analysis 
Staff  is  amended  by  deleting  both  the 
administrative  and  program  delegations 
of  authorities  and  the  management 
studies  from  the  current  functional 
statement  and  replacing  it  with  the  new 
functional  statement  which  read  as 
follows: 

a.  Management  Planning  and  Analysis 
Staff  (FLA-1) 

•  Provides  Agency-wide  services, 
policy,  direction,  and  coordination  with 
respect  to  HCFA's  management  analysis, 
planning,  and  control  programs 
including:  work  planning,  productivity 
improvement,  internal  controls.  Office 
of  Inspector  General  audit  resolutions' 
functions,  advisory  and  assistance 
services  certification,  contracting  of 
commercial  and  industrial  activities,  the 
administrative  issuances  system, 
memoranda  of  understanding  and 
interagency  agreements,  paperwork 
reduction,  and  information  collection 
budget  programs. 

•  Advises  the  OFHR  Director  in 
management  analysis  activities. 

•  Provides  services,  policy  direction, 
and  coordination  regarding  the  HCFA 
paperwork  reduction  activities. 

•  Section  F.20.D.3.a.(3)  (Functions) 
Division  of  Staffing  and  Employees 
Services  is  amended  by  adding  the 
program  delegations  of  authority  and 
the  management  studies  functions  to  the 
functional  statement  and  replacing  it 
with  the  new  functional  statement 
which  read  as  follows: 

(3)  Division  of  Staffing  and  Employee 
Services  (FLA23) 

•  Provides  service  to  all  central  office 
HCFA  components  in  the  areas  of 
recruitment,  in-service  staffing,  selective 
placement,  and  pre-employment 
investigations,  and  personnel  security 
clearances  for  all  types  of  appointments 
and  all  occupational  classes  and  levels 
of  work  (except  Senior  Executive 


Service,  Schedule  C.  and  related 
appointments). 

•  Provides  advice,  guidance,  and 
consultation  to  HCFA  supervisory  and 
management  officials  on  such  issues  as  - 
optimal  staffing  mixes,  recruitment 
sources,  and  qualification  factors. 

•  Interprets  regulations,  guides, 
directives,  and  bulletins  related  to 
staffing  and  personnel  services. 

•  Establishes  and  maintains  the 
employment  data  base  for  routine  and 
special  reports  and  statistical  studies 
related  to  the  employee  population. 

•  Plans  and  controls  the  central 
system  for  all  personnel  and  payroll 
employee  transaction  processes,  (except 
U.S.  Savings  Bonds),  serves  as  the 
official  custodian  for  all  personnel 
folder  clearances,  confidential  reports, 
employment  agreements  and  other 
related  areas. 

•  Plans,  administers,  and  evaluates 
HCFA-wide  employee  benefits,  health, 
and  wellness  program  activities. 

•  Provides  general  employee 
counseling  on  such  matters  as 
retirement,  life  insurance,  health  plans, 
workers'  compensation  claims,  and 
unemployment  compensation  claims. 

•  Serves  as  the  central  HCFA 
reference  point  for  inquiries,  guidance, 
and  interpretation  on  employee  benefits, 
health,  and  wellness  matters. 

•  Processes  insurance  claims  and 
annuity  applications  for  retirees  and 
survivors  of  deceased  employees. 
Processes  the  full  range  of  employee 
benefit  and  payroll  transaction 
documents,  with  the  exception  of  U.S. 
Savings  Bonds. 

•  Directs  programs  for  occupational 
health  services,  employee  health 
enhancement,  physical  fitness,  and 
blood  assurance  programs.  Plans  and 
administers  the  Agency's  contract  for 
the  Employee  Assistance  Program. 

•  Directs  and  administers  HCFA's 
child  care  initiative.  Directs  the 
Agency's  Voluntary  Leave  Transfer  and 
Video  Display  Terminal  Eye  Care 
Programs. 

•  Under  direction  of  the  HCFA 
Deputy  Ethics  Officer,  plans  and 
administers  the  entire  ethics  program 
for  both  central  and  regional  offices. 
Reviews  financial  disclosure  reports 
prior  to  departmental  submittal  and 
coordinates  outside  activity  requests 
and  approvals. 

•  Directs  and  coordinates  all  Agency 
medical  determinations  related  to 
employability  issues,  such  as  fitness  for 
duty  and  reasonable  accommodation. 

•  Develops,  reviews,  analyzes,  and 
maintains  existing  or  proposed  Agency- 
wide  program  delegations  of  authority. 

•  Conducts  special  studies  and 
analyses  concerning  Agency-wide  and 
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cross  cutting  OFHR 
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Dated:  July  1, 1994 
Steven  A.  Peknritz, 

Associate  Administrator  f< 
Resource  Management 
|FR  Doc  94-18005  File^ 
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issues. 


'or  (Jperotions  and 
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as  amended 
dated  October  1.1, 


Health  Resources  a4d  Services 
Administration 

Program  Announcer  tent  and  Grant 
Orientation  Conferei  ices  for  the  Health 
Careers  Opportunity  Program 

The  Health  Resour  :es  and  Services 
Administration  (HRS  \)  announces  th.-^t 
applications  for  Rsca 
Health  Careers  Oppoi  tunity  Program 
(HCOP)  grants  will  tx  accepted  under 
the  aiil:  yrity  of  Section  740  of  the 
Public  Health  Servicq  Act, 
by  Pub.  L  102-408. 
1992. 

Section  740  author  zes  the  Secryfary 
to  make  grants  to  andl enter  into 
contracts  with  schoo  s  of  allopathic 
medicine,  osteopathii ;  medicine,  public 
health,  dentistry,  vet*  rinary  medicine, 
optometry,  pharmacy,  allied  health, 
chiropractic  and  pod  atric  medicine  and 
public  and  nonprofit  irivate  schools 
which  offer  graduate  )rograms  in 
clinical  psychology  a  td  other  public  or 
private  nonprofit  hea  th  or  educational 
entities  to  carry  out  p  x)grams  which 
assist  individuals  frai  n  disadvantaged 
backgrounds  to  enter  md  graduate  from 
such  schools.  The  ass  isfance  authorized 
by  the  section  may  he  used  to:  (1) 
Identif;/,  recruit,  and  lelect  individuals 
from  disadvantaged  b  ickgrounds  for 
education  and  trainin ;  in  a  health 
profession;  (2)  provic  i  for  a  period  prior 
to  the  entry  of  such  ii  dividuals  into  the 
regular  course  of  edui  ation  of  such  a 
school,  preliminary  e  iucation  designed 
to  assist  them  to  com  ilete  successfully 
such  regular  course  o  education  at  such 
a  school  or  referring  s  jch  individuals  to 
institutions  providinj  such  preliminary 
education;  (3)  facilita  e  the  entry  and 
retention  of  such  individuals  in  health 
and  allied  health  prof  sssions  schools; 
and  (4)  provide  couns  eling  and  advice 
on  financial  aid  to  ass  ist  such 
Individuals  to  comph  te  succes.sfully 
their  education  at  sue  i  schools. 

The  Administratior  *8  FY  1995  budget 
request  for  this  progrt  m  is  S30.7 
million.  The  statute  requires  that,  of  the 
amount  appropriated  br  any  fiscal  year, 
20  percent  ($8.1  million)  must  be 
obligated  for  stipends!  to  disadvantaged 
individuals  of  exceptional  finffiidal 
need  who  are  student!  at  schools  of 
allopathic  medicine.  Osteopathic 


medidne,  or  dentistry.  Of  the  remaining 
balance,  $20.8  million  will  be  used  to 
continue  support  of  107  multi-year 
projects  previously  approved  and 
funded.  It  is  estimated  that  $3.7  million 
will  be  available  to  fund  approximately 
22  competing  projects  averaging 
$168,000  each. 

In  addition,  the  statute  requires  that, 
of  the  amounts  appropriated  for  any 
fiscal  year.  10  percent  must  be  obligated 
to  community-based  programs  and  70 
percent  must  be  obligated  for  grants  or 
contracts  to  institutions  of  higher 
education.  Not  more  than  5  percent  of 
such  funds  may  be  obligated  for  grants 
and  contracts  having  the  primary 
purpose  of  informing  individuals  about 
the  existence  and  general  nature  of 
health  careers. 

The  legislative  authority  for  this 
program  was  extended  through  FY  1994 
This  program  announcement  is  subject 
to  the  extension  of  this  authority  and  to 
the  appropriation  of  funds.  Applicants 
are  advised  that  this  application 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should  the 
authority  be  extended  and  funds 
become  available  for  this  purpose,  thiiy 
can  be  awarded  in  a  timely  fashion 
con.sistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  an 
even  distribution  of  funds  throughout 
the  fiscal  year. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  dedsions  rej'.arding 
submission  of  an  application  for  this 
program.  In  FY  1994,  HRSA  reviewed 
200  appliiations  for  HCOP  Grants.  Of 
those  applications,  88  percent  were 
approved  and  12  percent  were 
disapproved.  Thirty-five  projects,  or  20 
percent  of  the  approved  applications, 
were  funded.  In  FY  1993,  HRSA 
reviewed  248  applications  for  HCOP 
Grants.  Of  those  applications,  86 
percent  were  approved  and  14  percent 
were  disapproved.  Seventy-two  projects, 
or  35  percent  of  the  approved 
applications,  were  funded. 

To  receive  support,  applicants  must 
meet  the  requirements  of  the  program 
regulations  which  are  located  at  42  CFR 
part  57,  subpart  S.  The  period  of  Federal 
support  will  not  exceed  3  years. 

National  Health  Ob)ectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
(xjmmitted  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Health  Careers 


Opportunity  Program'  is  relat.ed  to  the 
priority  area  of  Educational  and 
Community-Based  programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  through  the 
Supierintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C  20402-9325 
(Telephone  202-78.3-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria; 

(a)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
requirements  in  the  program 
regulations; 

Tb)  The  number  and  types  of 
individuals  who  can  be  expected  to 
benefit  from  the  project; 

(c)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost 
effective  manner; 

(d)  The  adequacy  of  the  staff  and 
faculty; 

(e)  The  soundness  of  the  budgt;!;  and 
(0  The  potential  of  the  project  to 

continue  without  further  support  under 
this  program. 

In  addition,  the  following  factor  will 
be  applied  in  determining  the  funding 
of  applications: 

A  funding  priority  is  defined  as  tiie 
favorable  adjustment  of  aggregate  review 
scores  when  applications  meet  specified 
objective  criteria. 

The  following  funding  priorities  will 
be  used  in  the  distribution  of  grant 
awards  in  FY  1995. 

Statutory  Funding  Priority 

Public  Law  102-408  requires  the 
Secretary  to  give  priority  in  funding  to 
the  following  schools: 

1.  A  school  which  previously  received 
on  HCOP  grant  and  increased  its  first- 
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year  enrollment  of  individuals  from 
disadvantaged  backgrounds  by  at  least 
20  percent  over  that  enrollment  in  the 
base  year  1987  (for  which  the  applicant 
must  supply  data)  by  the  end  of  3  years 
from  the  date  of  the  award  of  the  HCOP 
gr£mt;  and 

2.  A  school  which  had  not  previously 
received  an  HCOP  grant  that  increased 
its  first-^ear  enrollment  of  individuals 
from  disadvantaged  backgrounds  by  at 
least  20  percent  over  that  enrollment  in 
the  base  year  1987  (for  which  the 
applicant  must  supply  data)  over  any 
period  of  time  (3  consecutive  years). 

Established  Funding  Priority 

The  following  funding  priority  was 
established  in  fiscal  year  1990  after 
public  comment  at  55  FR  11264,  dated 
March  27, 1990,  and  is  being  continued 
in  FY  1995.  with  the  exception  that 
wording  related  to  alternative  means  of 
documenting  enrollment  in  terms  of 
increases  and  retention  rates  for 
disadvantaged  students  has  been 
deleted.  Progress  in  these  areas  is 
considered  as  a  part  of  the  merit  review 
process  for  this  program  and  applicants 
will  be  informed  of  relevant  benchmarks 
in  application  materials. 

A  hinding  priority  will  be  given  to 
HCOP  applications  from  health 
professions  schools  that  have  a 
disadvantaged  student  enrollment  of  35 
percent  or  more.  Traditionally, 
disadvantaged  students  have  been 
disproportionally  underrepresented  in 
the  health  profession  schools  and  the 
health  professions.  A  funding  priority 
will  also  be  given  to  schools  of  allied 
health  offering  baccalaureate  or  higher 
level  programs  in  physical  therapy, 
physician  assisting,  respiratory  therapy, 
medical  technology  or  occupational 
therapy  that  have  a  disadvantaged 
student  enrollment  of  35  percent  or 
more  among  those  programs. 

The  applicant  must  indicate  on  the 
upper  right-hand  comer  of  the  face  page 
of  the  application  the  funding  priority 
for  which  the  applicant  wishes 
consideration.  However,  the  final 
determination  of  the  category  of  funding 
priority  will  be  based  on  a  staff 
assessment  of  the  contents  of  the 
proposal.  An  applicant  may  only  be 
given  credit  for  one  funding  priority. 
Applicants  which  do  not  request 
consideration  of  a  funding  priority  will 
be  reviewed  and  given  full 
consideration  for  funding  in  the  peer 
review  process. 

In  addition,  consideration  will  be 
given  to  an  equitable  geographic 
distribution  of  projects,  and  the 
assurance  that  a  combination  of  all 
funded  projects  represents  a  reasonable 


proportion  of  the  health  professions 
specified  in  the  legislation. 

Definitions 

As  used  in  this  notice: 

"Community-based  Program"  means  a 
program  with  organizational 
headquarters  located  in  and  which 
primarily  serves:  a  Metropolitan 
Statistical  Area,  as  designated  by  the 
Office  of  Management  and  Budget;  a 
Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce  designated 
nonmetropolitan  economic  area  or  a 
county;  or  Indian  tribe(s)  as  defined  in 
42  CFR  36.102(c),  i.e..  an  Indian  tribe, 
band,  nation,  rancheria,  Pueblo,  colony 
or  community,  including  an  Alaska 
Native  Village  or  regional  or  village 
corporation. 

"Health  professions  schools"  means 
schools  of  allopathic  medicine, 
dentistry,  osteopathic  medicine, 
pharmacy,  optometry,  podiatric 
medicine,  veterinary  medicine,  public 
health,  chiropractic,  or  graduate 
programs  in  clinical  psychology  and 
health  administration,  as  defined  in 
sections  799  (1)(A)  and  (1KB)  of  the 
Public  Health  Service  Act  and  as 
accredited  in  section  799(1)(E)  of  the 
Act. 

"Individual  from  a  disadvantaged 
background"  means  an  individual  who: 
(a)  Comes  from  an  environment  that  has 
inhibited  the  individual  from  obtaining 
the  knowledge,  skills  and  abilities 
required  to  enroll  in  and  graduate  from 
a  health  professions  school  or  from  a 
program  providing  education  or  training 
in  an  alUed  health  profession  or;  (b) 
comes  fi-om  a  family  with  an  annual 
income  below  a  level  based  on  low- 
income  thresholds  according  to  family 
size,  published  by  the  U.S.  Bureau  of 
the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index 
and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs,  42  CFR 
57.1804(b)(2). 

The  following  income  figures 
determine  what  constitutes  a  low- 
income  family  for  purposes  of  these 
Health  Careers  Opportunity  Program 
grants  for  fiscal  year  1995: 


Size  of  parents'  family ' 

Income 
levels 

1  

S  9  700 

2 

12,600 
15,000 
19,200 
22  600 

3 

4 

5 

6  or  more 

25,400 

^  Includes  only  dependents  listed  on  Federal 
income  tax  forms. 

2  Adjusted  gross  income  for  calendar  year 
1993,  rounded  to  nearest  S100. 


The  term  "school  of  allied  health" 
means  a  public  or  nonprofit  private 
college,  junior  college,  or  university  or 
hospital-based  educational  entity  that: 

(a)  provides,  or  can  provide,  programs 
of  education  to  enable  individuals  to 
become  allied  health  professionals  or  to 
provide  additional  training  for  allied 
health  professionals; 

(b)  provides  training  for  not  less  than 
a  total  of  20  persons  in  the  allied  health 
curricula  (except  that  this  subparagraph 
shall  not  apply  to  any  hospital-based 
educational  entity); 

(c)  includes  or  is  affiliated  with  a 
teaching  hospital;  and 

(d)  is  accredited  by  a  recognized  body 
or  bodies  approved  for  such  purposes  by 
the  Secretary  of  Education  or  which 
provides  to  the  Secretary  satisfactory 
assurance  by  such  accrediting  body  or 
bodies  that  reasonable  progress  is  being 
made  toward  accreditation. 

Additional  Information 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  Diane 
Murray,  Grants  Management  Specialist 
(Dl8),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  Parklawn  Building, 
Room  8C-26,  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  Telephone: 
(301)  443-6857.  Fax:  (301)  443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Office  at  the  above  address. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act.  The  0MB 
clearance  number  is  0915-0060. 

The  application  deadline  date  is 
October  21. 1994.  Applications  will  be 
considered  to  be  "on  time"  if  they  are 
either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  tetumed  to  the 
applicant. 

Grant  Orientation  Conferences 

Progiam  information  for  the  Health 
Careei-s  Opportunity  Program  will  also 


37762 


Federal  Register  /  Vol.  59,  No.  141  /  Monday.  July  25,  1994  /  Notices 


Ian  i 
H)l 


,  Te!(  phi 


■  atten(  ees 


be  provided  through 
technical  assistance 
Technical  assistance 
on  the  program  contefat 
procedures  and  appli  :ation 

The  two  conferences 
for  September  8-9 
will  be  held  in  the 
Plaza.  1750  Rockvilie 
Marj'land  20852. 
1100,(800)6.38-5963 

Attendees  must 
lodging  arrangements 
incurred -by  the 
supported  by  the  Federal 

Participation  in 
as.sistancp  meetings 
approvai  and  fundi 
.submitted  for  compet  t 
obtain  specific  infoniiation 
the  conferences  and 
aspects  of  this  grant 
inquiries  to:  Mario  A. 
Chief,  Health  Careers 
Program,  Program 
Division  of  Disadvantaged 
Bureau  of  Health  J^f 
Parklawn  Building,  Rfom 
Fishers  Lane,  Rockvil 
20857,  Telephone: 
(301)443-5242. 

This  program  is  u 
Catalog  of  Federal  Dopiest 
It  is  not  subject  to  the 
Executive  Order  1237 
Intergovernmental  Re 
Programs  (as  implemented 
CFR  part  100). 

This  program  is  not 
Public  Health  System 
Requirements. 

Dated:  Iul>  6, 1994. 
Ciro  V.  Sumaya, 

Administjitlor. 
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AGENCY:  Health 
Administration.  PHS. 
act;on:  Notir.e  of  aval 


SUMMARY:  The  Health 
Services  Administrati4n 
collaboration  with  the 
for  Children,  Youth 
(ACYF),  announces 
fiscal  year  1994  funds  |for 
Child  Health  (MCH) 
Integrated  Service  Sys 
Aside  Program  grants 
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Social  Security  Act,  to  support 
development  and  expansion  of 
successful  community  integrated  service 
strategies.  Funding  for  new  CISS 
projects  is  Congressionally  focused  on 
development  of  home  visiting  programs 
which  carry  out  the  intent  of  the  "Home 
Visiting  Services  for  At-Risk  Families" 
Progra.ni,  as  authorized  by  Title  V  of  the 
ADAMHA  Reorganization  Act  (P.L. 
102-321).  Funds  were  appropriated 
under  Public  Law  103-112.  $2.5  million 
will  be  available  to  support  50  new  QSS 
projects  of  $50,000  per  grant  for  a  one 
year  budget  period.  Awards  will  be  for 
one  year,  beginning  October  1, 1994. 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  and  goals  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  priority  areas.  The  MCH  CISS 
program  addresses  the  Healthy  People 
2000  objectives  related  to  improving 
maternal,  infant,  child  and  adolescent 
.  health  by  developing  comprehenijive, 
coordinated,  culturally-competent  and 
family  centered  services  at  the 
community  level  which  address  health 
and  related  needs  for  all  pregnant 
women,  infants,  children,  and  their 
families.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  01 7-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office 
Washington,  DC  20402-9325 
(telephone:  202-783-3238). 

The  Public  Health  Sei-vice  strongly 
encourages  ail  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  tobacc:o 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

ADDRESSES:  Grant  apphcations  for  the 
MCH  CISS  Set-Aside  Program  (PHS 
form  #5161-1,  approved  under  OMB 
«0937-0189)  must  be  obtained  from  and 
submitted  to:  Chief,  Grants  Management 
Branch,  Maternal  and  Child  Health 
Bureau,  Room  18-12,  Park  lawn 
Builduig.  5600  Fishers  Lane,  Rockvilie, 
Maryland  20857,  (301)  443-1440. 
Potential  applicants  should  specifically 
request  the  application  kit  with 
guidance  materials  for  CISS  Home 
Visiting  grant  projects. 
DATES:  The  application  deadline  date  is 
June  30, 1994.  An  advance  notice  of 
application  deadline  was  published  on 
May  10, 1994  at  59  FR  24174. 
Applications  will  have  met  the  deadline 
if  they  are  either  (1)  Received  on  or 
before  the  deadline  date,  or  (2) 


postmarked  on  or  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Applicants  should  request  a 
legibly  dated  receipt  from  a  commert  iai 
carrier  or  the  U.S.  Postal  Service,  or 
obtain  a  legibly  dated  U.S.  Postal 
Service  postmark.  Private  metered 
postmarks  will  not  be  accepted  as  piool 
of  timely  mailing.  Late  application?,  or 
those  sent  to  an  address  other  than 
specified  in  the  ADDRESS  section  will  be 
returned  to  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programinatic 
information  should  be  directed  to  David 
Heppel,  M.D.,  Director,  Division  of 
Maternal,  Infant,  Child,  and  Adolescent 
Health,  Maternal  and  Child  Health 
Bureau,  Room  ia-A-39,  Parklawn 
Building,  5600  Fishers  Lane,  Rockvilie, 
Maryland  20857,  telephone  301-443- 
2250.  Requests  for  information 
concerning  business  management  issues 
should  be  directed  to:  John  Gallicchio, 
Grants  Management  Officer  (GMO),  at 
the  address  listed  in  the  ADDRESS 
section. 

SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

At  the  request  of  Congre.ss,  new  fiscal 
year  (FY)  1994  QSS  funds  will  focus  on 
the  home  visiting  approach  described  in 
section  501(a)(3)  of  the  Social  Security 
Act  and  will  begin  to  implement  the 
intent  of  the  "Home  Visiting  Services 
for  At-Risk  FamiUes"  program, 
authorized  by  Title  V  of  the  ADAMHA 
Reorganization  Act.  The  purpose  of  the 
latter  program  is  to  increase  the 
frequency  of  early  prenatal  care, 
improve  birth  outcomes,  increase  beahh 
and  related  social  services  to  at-risk 
families,  and  to  reduce  the  incidence  of 
child  abuse  and  neglect.  To  optimise  the 
ass  funds  devoted  to  at-risk  home 
visiting  and  to  amplify  the  impact  of  the 
Family  Preservation  and  Support 
Services  initiative,  HRSA  and  ACVF  an? 
collaborating  to  promote  State  efforts  to 
develop  comprehensive  systems  of 
services — including  home  visiting — Lha! 
meet  both  the  health  and  welfare  needs 
of  families. 

Fnler-Agency  Coordination 

These  ClSS.'Home  Visiting  for  At-Risk 
Families  (HVAF)  grants  are  iniendad  to 
be  a  coordinated  initiative  with  the 
Administration  for  Children,  Youth  and 
Families  (ACYF)  Family  Preservation 
and  Family  Support  (FP/FS)  Services 
program,  as  authorized  under  Title  IV- 
B  of  the  Social  Security  Act.  The  CLSS/ 
HVAF  grants  will  complement  FP/FS 
planning  activities  to  promote 
development  of  comprehensive  systeiin: 
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of  ser\'ices  which  meet  both  the  health 
and  social  service  needs  of  families. 

The  ACYF  will  participate  with  the 
HRSA  in  developing  the  program 
guidance  for  the  CISS/HVAF  initiative, 
monitoring  the  CISS  home  visiting 
awards  made  during  FY  1994,  and 
providing  ongoing  technical  assistance 
and  consultation  to  the  HRSA  regarding 
the  required  collaboration  and  linkages 
between  a  CISS/HVAF  applicant  and 
the  relevant  State  Title  IV-B  Child 
Welfare  agency.  Grants  funded  under 
this  program  are  expected  to  exemplify 
full,  effective  collaboration  between 
Title  IV-B  and  Title  V  agencies. 

Purpose 

Funds  are  available  in  FY  1994  to 
support  planning  activities  that  aim  to 
integrate  community  systems  of  care  for 
vulnerable  children  and  their  families. 
Such  an  integrated  system  would 
include  at-risk  pregnant  women,  as  well 
as  their  children  and  families  as  target 
populations;  pay  particular  attention  to 
the  increased  resources  needed  by 
children  with  special  health  care  needs 
and  their  families;  emphasize  primary 
prevention  and  family  support 
activities;  and  where  appropriate  use  a 
system  of  home  visiting  as  a  significant 
component  of  any  community  system  of 
care. 

All  CISS/HVAF  activities  are 
intended  to  be  conducted  within  the 
context  of  overall  State  efforts  to 
develop  comprehensive  community 
based  systems  of  services  and  to  focus 
on  unmet  needs  and  service  gaps 
identified  in  the  State's  MCH  Block 
Grant  plan  and  FP/FS  planning  process. 
(Project  elements  relating  to 
collaboration  with  ACYFsponsored 
programs  are  described  more  fully  in  the 
program  guidance  included  in  the 
application  packet.) 

Funding  Category 

At  the  request  of  Congress,  the  sole 
funding  category  for-new  CISS  projects 
in  FY  1994  is  the  home  visiting  strategy 
described  in  section  501(aj(3),  i.e.,  ca.se 
management  services  provided  in  the 
home. 

Special  Concerns 

MCH  CISS  Set-Aside  Program 
grantees  are  expected  to  participate  in 
community-wide,  comprehensive 
planning  activities  that  coordinate 
primary  care,  public  health  and  child 
welfare  activities;  to  place  emphasis  on 
rural  communities  and  metropolitan 
areas  with  high  rates  of  infant  mortality 
and  low  birth  weights,  especially  among 
minority  populations;  and,  to  coordinate 
with  the  15  ccmimunities  in  the  Nation 
which  have  received  grants  from  the 


HRSA  under  the  Healthy  Start  initiative. 
Healthy  Start  communities  include: 
Aberdeen  Area  Indian  Nations,  NE/ND/ 
SD;  Baltimore  MD;  Birmingham,  AL; 
Boston,  MA;  Chicago.  IL;  Cleveland. 
OH;  Detroit.  MI;  Lake  County.  IN;  New 
Orleans,  LA;  New  York.  NY;  Oakland. 
CA;  Philadelphia.  PA;  Pittsburgh,  PA; 
PeeDee  Region.  SC;  and.  Washington. 
DC. 

hi  its  administration  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  emphasis  on  improving  service 
delivery  to  women  and  children  from 
culturally  identifiable  populations  who 
have  been  disproportionately  affected 
by  barriers  to  cire.  This  means  that  FY 
1994  MCH  CISS/HVAF  projects  are 
expected  to  involve  members  of  ethno- 
cuhurally  distinct  groups  in  planning 
activities,  unless  there  are  compelling 
programmatic  or  other  justifications  for 
not  doing  so. 

Projects  funded  under  the  MCH  CISS 
Set-Aside  Program  are  selected  and 
administered  uiider  the  same 
procedures  and  practices  as  are 
currently  in  effect  for  the  MCH  Special 
Projects  of  Regional  and  National 
Significance  (SPRANS)  set-aside 
activities.  The  regulation  implementing 
the  MCH  SPR-^NS  Set-Aside  Program 
was  published  in  the  March  5. 1986, 
issue  of  the  Federal  Register  at  51  FR 
7726  (42  CFR  Part  51a). 

Availability  of  Funds 

$2.5  million  is  available  under  the 
MCH  CISS  Set-Aside  Program  to 
support  approximately  50  HVAF 
projects,  not  exceeding  $50,000  per 
award  for  a  one  year  budget  pieriod. 
Awards  will  be  made  for  project  periods 
of  one  year.  .Applicants  are  advised  that 
support  for  implementation  of  planning 
components  developed  under  this 
program  will  not  be  available  through 
the  MCH  CISS  Set-.Aside  Program  after 
FY  1994. 

Eligible  Applicants 

Eligibility  for  funding  is  limited  to  a 
single  application  from  each  State.  State 
Maternal  and  Child  Health  (MCH)  and 
Child  Welfare  (CW)  agencies  must  either 
act  as  co-applicants  or  collaborate  in  the 
identification  of  the  applicant.  Each 
CISS/HVAF  grant  award  in  FY  1994  is 
contingent  upon  a  funded  Family 
Preservation  and  Support  Services 
program.  Well  defined  roles  for  the  State 
MCH  and  Title  IV-B  agencies  are 
essential  to  ensure  maximum 
collaboration  and  coordination  across 
the  MCH-CW  service  systems.  Projects 
must  promote  community /State 
partnerships. 


Project  Review  and  Funding 

The  Department  will  review 
applications  as  competing  applications 
and  will  fund  those  which,  in  the 
Department's  view,  are  consistent  with 
the  statutory  pvupose  of  the  CISS  set 
aside  program;  focus  on  coordination 
and  collaboration  across  the  MCH-CW 
service  systems;  pay  particular  attention 
to  involvement  of  women  and  persons 
from  cuhurally  distinct  populations; 
and,  address  the  achievement  of 
applicable  Healthy  People  2000 
objectives  in  communities  with 
demonstrated  need. 

Final  funding  decisions  for  CISS/ 
HVAF  grants  are  the  responsibility  of 
the  Director.  MCHB.  and  will  be  carried 
out  in  consultation  with  the 
Commissioner.  ACYF. 

Review  Crileria 

Review  panels  composed  mainly  of 
nonfederal  members  will  evaluate 
applications  for  awards.  Staff  from 
MCHB  and  ACYF  will  also  serve  on 
review  panels.  The  following  review 
criteria  will  be  used  to  review  and 
evaluate  CISS/HVAF  applications; 
— Documentation  of  joint  involvement 
of  State  MCH  and  State  Child  Welfare 
agencies  in  the  development  of  the 
application  and  their  intent  to  work 
together  in  developing  the  health 
component  of  the  Five-Year  FP/FS 
State  Plan  including  a  time-framed 
strategy  to  ensure  completion  of 
required  tasks. 
— E.xtent  of  existing  and  planned 
collaborative  activities  to  be 
conducted  in  conjunction  with  any 
MCH  systems  initiatives  including  the 
MCH  Block  Grant.  MCH  State  Systems 
Development  Initiative  (SSDI). 
Community  Integrated  Service 
Systems  (CISS)  or  related  Special 
Projects  of  Regional  and  National 
Significance  (SPRANS)  and  the 
assurance  of  mechanisms  to  promote 
collaboration  between  MCH  and  CW 
in  developing  the  State's  MCH 
Services  Block  Grant  application. 
—Extent  to  which  CISS/HVAF 
applicants  will  build  on  existing  and 
planned  collaborative  initiatives  with 
other  agencies  (health,  education, 
mental  health,  justice)  to  link  and 
coordinate  ser\'ices  for  children  and 
families  at  the  community  level. 
■15-The  quality  and  feasibihty  of  the 
project  plan  or  methodology  and  its 
relation  to  the  project's  goals  and 
objectives. 
— Level  of  proposed  community  input 
and  involvement  in  design  of  the 
plan. 
— Use  of  requested  grant  funds  to  carry 
out  proposed  health  planning 
activities. 
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1992.  These  grant  programs  include 
Nursing  Special  Projects  (section  820), 
Advanced  Nurse  Education  Programs 
(section  821),  Nurse  Practitioner  and 
Nurse-Midwifery  Programs  (section 
822),  Nursing  Education  Opportunities 
for  Individuals  from  Disadvantaged 
Backgrounds  (section  827),  Professional 
Nurse  Traineeships  (section  830),  and 
Grants  for  Nurse  Anesthetists  (section 
831). 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  The 
Administration's  budget  request  for  FY 
1995  includes  funding  for  each  of  these 
programs.  Applicants  are  advised  that 
this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  authority  and  funds  become 
available  for  this  purpose,  awards  can 
be  made  in  a  timely  fashion  consistent 
with  the  needs  of  the  program  as  well 
as  to  provide  for  even  distribution  of 
funds  throughout  the  fiscal  year.  Please 
see  Table  1  for  specific  budget  estimates 
for  each  of  the  grant  programs. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-O01-OO473-1) 
through  the  Superintendent  of 
DcK-uments,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primar>'  care  .services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  w  ith  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Other  Considerations 

In  addition,  funding  factors  may  be 
applied  in  determining  funding  of 
approved  applications.  Please  see 
specific  information  regarding  each  of 
the  grant  programs  listed  later  in  this 


notice.  Definitions  of  three  types  of 
funding  factors  are  listed  below. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications  in  a  discretionary  program, 
or  favorable  adjustment  of  the  formula 
which  determines  the  grant  award  in  a 
forrhula  grant  program. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria  in  a  discretionary" 
program,  or  favorable  adjustment  of  the 
formula  which  determines  the  grant 
award  in  a  formula  grant  program. 

Special  consideration  is  defined  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern  in  a  discretionary 
program,  or  favorable  adjustment  of  the 
formula  which  determines  the  grant 
award  in  a  formula  grant  program. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor..Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given,  full 
consideration  for  funding. 

Statutory  General  Preference 

Grant  programs  which  are  subject  to 
the  statutory'  general  preference  include 
Advanced  Nurse  Education,  Nurse 
Practitioner  and  Nurse-Midwifery 
Programs,  Professional  Nurse 
Traineeships  and  Grants  for  Nurse 
Anesthetists.  As  provided  in  section 
860(e)(1)  of  the  PHS  Act,  statutory 
preference  will  be  given  to  any  qualified 
applicant  that — 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  Ihe 
principal  focus  of  serving  residents  of 
medically  underserved  communities:  or 

(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

This  statutory  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  proposals 
recommended  for  approval  by  the  peer 
review  group. 

Specific  information  concerning  the 
implementation  of  this  statutory 
preference  for  each  of  these  grant 
programs  is  included  later  in  this  notice. 
Additional  general  information 
regarding  the  implementation  of  this 
statutory  preference  has  been  published  - 
in  the  Federal  Register  at  59  FR  15741 . 
dated  4/4/94. 
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Information  Requirements  Provision 

Grant  programs  which  are  subject  to 
the  ■information  requirements  provision 
include  Advanced  Nurse  Education, 
Nurse  Practitioner  and  Nurse-Midwifery 
Programs,  Professional  Nurse 
Traineeships  and  Grants  for  Nurse 
Anesthetists.  Under  section  860(e)(2)  of 
the  Act.  the  Secretary  may  make  an 
award  under  certain  title  VIII  grant 
programs  only  if  the  applicant  for  the 
award  submits  to  the  Secretary  the     - 
following  required  information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  orclinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. . 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  appKcant,  the 
number-of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 


5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  tlie 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642.  dated 
August  17, 1993,  and  will  be  provided 
in  the  application  materials. 

Applicatien  Requests 

Application  forms  will  be  sent  only  to 
FY  1994  applicants  arid  those  who 
request  kits.  Requests  for  application 
materials-and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to  Grants 
Management  Branch,  Bureau  of  Heahh 
Professions.  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  8C-26.  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 
Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address.  Please  see 
Table  1  for  specific  names  and  phone 
numbers  for  each  grant  program. 

If  additional  programmatic 
information  is  needed,  please  contact 
the  Division  of  Nursing.  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  9-36.  5600  Fishers 


Lane,  Rockville.  Maryland  20857.  Please 
see  Table  1  for  specific  names  and 
phone  numbers  for  each  grant  program. 

Application  Forms 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  these  grant 
programs  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

Deadline  Dates 

The  deadline  dates  for  receipt  of 
applications  for  each  of  these  grant 
programs  are  shown  in  Table  1. 
Applications  will  be  considered  to  he 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  lime  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a^egibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 
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The  purpose,  eligibility,  review 
criteria,  aiid  funding  factors  for  each  of 
the  six  grant  programs  funded  under 
title  Vin  are  listed  below. 

Nursing  Special  Projects 

Purpose:  Section  820(a)  of  the  PHS 
Act  authorizes  the  Secretary  to  make 
grants  for  the  purpose  of  assisting 
schools  in  increasing  the  number  of 
students  enrolled  in  programs  of 
professional  nursing. 

Section  820(b)  of  the  PHS  Act 
authorizes  the  Secretary. to  make  grants 
for  the  establishment  or  expansion  of 
nursing  practice  arrangements  in 
noninstitutional  settings  to  demonstrate 
methods  to  improve  access  to  primary 
health  care  in  medically  underserved 
communities. 

Section  820(c)  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
■  for  the  purpose  of  providing  continuing 
education  for  nurses  serving  in 
medically  underserved  communities. 

Section  820(d)  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
for  the  purpose  of  providing  fellowships 
to  individuals  who  are  employed  by 
nursing  facilities  or  home  health, 
agencies  as  nursing  paraprofessionals. 

The  request  for  initial  support  may 
not  exceed  five  years  for  applications 
submitted  under  sections  820(a)  and 
820(b).  The  request  for  initial  support 
may  not  exceed  three  years  for 
applications  submitted  under  sections 
820(c)  and  820(d). 

This  program  is  governed  by 
regulations  at  42  CFR  part  57.  subpart  T 
to  the  extent  to  which  these  regulations 
are  not  inconsistent  with  the  amended 
statute.  The  purposes,  eligibility  and 
statutory  funding  preferences  have  been 
changed  by  the  Nurse  Practice 
Improvement  Amendments  of  1992. 
Reference  to  the  purposes,  eligibility 
and  statutory  funding  preferences  in  the 
regulations  are  superseded  by  the  law. 
The  current  purposes,  eligibility  and 
statutory  funding  preference  are 
identified  in  this  notice. 

Eligibility:  Eligible  applicants  for 
projects  under  section  820(a)  are  public 
and  nonprofit  private  schools  of  nursing 
with  programs  of  education  in 
professional  nursing.  To  receive  support 
under  820(a)  the  school  must  agree  to 
make  available  non-Federal 
contributions  in  an  amount  that  is  at 
least  10  percent  of  the  project  costs  for 
the  first  fiscal  year,  at  least  25  percent 
of  the  project  costs  for  the  second  fiscal 
year,  at  least  50  percent  of  the  project 
costs  for  the  third  fiscal  year,  and  at 
least  75  percent  of  the  project  costs  for 
the  fourth  or  fifth  fiscal  years. 

Eligible  applicants  for  projects  under 
section  820(b)  are  public  and  nonprofit 


private  schools  of  nursing.  To  receive 
support  under  820(b)  the  program 
proposed  must  be  operated  and  staffed 
by  the  faculty  and  students  of  the  school 
and  must  be  designed  to  provide  at  least 
25  percent  of  the  students  of  the  school 
with  a  structured  clinical  experience  in 
primary  health  care. 

Eligible  applicants  for  projects  under 
section  820(c)  are  public  and  nonprofit 
private  entities. 

Eligible  applicants  for  projects  under 
section  820(d)  are  public  and  nonprofit 
private  entities  that  operate  accredited 
programs  of  education  in  professional 
nursing,  or  State-board  approved 
programs  of  practical  or  vocational 
nursing.  To  receive  support  under 
820(d),  the  applicant  must  agree  that,  in 
providing  fellowships,  preference  will 
be  given  to  eligible  individuals  who:  (A) 
Are  economically  disadvantaged 
individuals,  particularly  such 
individuals  who  are  members  of  a 
minority  group  that  is  underrepresented 
among  registered  nurses;  or  (B)  are 
employed  by  a  nursing  facility  that  will 
assist  in  paying  the  costs  or  expenses. 
The  applicant  must  also  agree  that  the 
fellowships  provided  will  pay  all  or  part 
of  the  costs  of:  (A)  The  tuition,  books, 
and  fees  of  the  program  of  nursing  with 
respect  to  which  the  fellowship  is 
provided;  and  (B)  reasonable  living 
expenses  of  the  individual  during  the 
period  for  which  the  fellowship  is 
provided. 

Review  Criteria:  The  review  of 
applications  will  take  into  consideration 
the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  adequacy  of  the  facihties  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  qualifications  of  the  project 
director  and  proposed  staff; 

6.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
project;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

Fun  ding  Factors 

Statutory  Funding  Preferences:  In 
making  awards  of  grants  under  section 
820(a),  preference  vdll  be  given  to  any 
qualified  school  that  provides  students 
of  the  school  with  clinical  training  in 
the  provision  of  primary  health  care  in 
publicly-funded:  (A)  Urban  or  rural 


outpatient  facilities,  home  health 
agencies,  or  public  health  agencies;  or 
(B)  rural  hospitals. 

In  making  awards  of  grants  under 
section  820(d),  preference  will  be  given 
to  any  qualified  applicant  operating  an 
accredited  program  of  education  in 
professional  nursing  that  provides  for 
the  rapid  transition  to  status  as  a 
professional  nurse  from  status  as  a 
nursing  paraprofessional. 

Established  Funding  Priorities:  The 
following  funding  priorities  were 
established  in  FY  1993  after  public 
comment  (58  FR  35020,  dated  6/30/93) 
and  the  Administration  is  extending 
these  funding  priorities  in  FY  1995.  A 
priority  will  be  given  to  schools  that 
offer  generic  baccalaureate  programs.  A 
priority  will  also  be  given  to  schools 
that  offer  both  generic  baccalaureate 
nursing  programs  and  RN  completion 
programs.  These  priorities  apply  to 
applications  for  grants  under  section 
820(aJ. 

A  funding  priority  will  be  given  to 
programs  which  demonstrate  either 
substantial  progress  over  the  last  3  years 
or  a  significant  experience  of  10  or  more 
years  in  eru-olling  and  graduating 
trainees  from  those  minority  or  low- 
income  populations  identified  as  at-risk 
of  poor  health  outcomes.  This  priority 
applies  to  applications  for  grants  under 
sections  820(a),  820(b).  and  820(d). 

Finally,  a  funding  priority  will  be 
given  to  applications  for  continuing 
education  programs  for  nurses  from 
medically  underserved  communities  to 
increase  their  knowledge  and  skills  in 
care  of  persons  who  are  HIV  positive  or 
who  have  AIDS.  This  priority  applies  to 
applications  for  grants  under  section 
820(c). 

Advanced  Nurse  Education  Programs 

Purpose:  Section  821  of  the  Public 
Health  Service  Act,  as  implemented  by 
42  CFR  part  57,  subpart  Z,  authorizes 
assistance  to  meet  the  costs  of  projects 
to:  (1)  Plan,  develop  and  operate  new 
programs,  or  (2)  significantly  expand 
existing  programs  leading  to  advanced 
degrees  that  prepare  nurses  to  serve  as 
nurse  educators  or  public  health  nurses, 
or  in  other  clinical  nurse  specialties 
determined  by  the  Secretary  to  require 
advanced  education.  The  period  of 
Federal  support  should  not  exceed  3 
years. 

Eligibility:  To  be  eligible  to  receive  a 
grant,  a  school  must  be  a  public  or 
nonprofit  private  collegiate  school  of 
nursing  and  be  located  in  a  state. 

Review  Criteria:  The  review  of 
applications  will  take  into  consideration 
the  following  criteria: 

(1)  The  need  for  the  proposed  project 
including,  with  respect  to  projects  to 
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Funding  Factors 

Statutory  Generai  Preference;  As 
provided  in  section  860(e)(1)  of  the  PHS 
Act,  preference  wiL  be  given  to  any 


hat— 


(A)  Has  a  nigh  rat  >  for  placing 
graduates  in  practic  »  settings  having  the 
p.nncipal  focus  of  m  rving  residents  of 
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to  applications  that 
percentile  of  proposils  recommended 
for  approval  by  the  tear  review  group 

Minimum  Percen  ages  for  "High 
Rate"  and  "Signifia  nt  Increase  in  the 
Rate":  "High  rate"  ii  defined  as  a 
minimum  of  30  pert  ent  of  graduates  in 
academic  year  1992  ^3  or  ac-ademic 
year  1993-94,  whid  ever  is  greater,  who 
spend  at  least  50  pei  cent  of  their 


worktime  in  clinicaJ 


practice  in  the 


specified  settings.  Pi  iblic  health  nurse 
graduates  can  be  coi  nted  if  they 
identify  a  primary  w  ork  affiliation  at 
one  of  the  qualified  vork  sites. 
Graduates  who  are  p  roviding  care  in  a 
medically  underserv  ed  community  as  a 
part  of  a  fellowship  i  >r  other  educational 
experience  can  be  cc  unled. 

"Significant  incre<  se  in  the  rate" 
means  that,  between  academic  years 
1992-93  and  1993-94,  the  rate  of 
placing  graduates  in  the  specified 


settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Established  Funding  Priorities:  The 
following  funding  priority  was 
established  in  FY  1989  after  public 
comment  (54  FR  11570,  dated  March  21, 
1989)  and  the  Secretary  is  extending 
this  priority  in  FY  1995. 

A  funding  priority  will  be  given  to 
applications  which  develop,  expand  or 
implement  courses  concerning 
ambulatory,  home  health  care  and/or 
inpatient  case  management  services  for 
individuals  with  HIV  disease. 

The  following  funding  priority  was 
established  in  FY  1993  after  public 
comment  (58  FR  32710,  dated  June  11, 
1993)  and  the  Administration  is 
extending  this  funding  priority  in  FY 
1995.  In  determining  the  order  of 
funding  of  approved  applications  a 
funding  priority  will  be  given  to 
applicant  institutions  which 
demonstrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
experience  of  ten  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low- income 
populations  identified  as  at  risk  of  poor 
health  outcomes. 

Nurse  Practitioner  and  Nurse- 
Midwifery  Programs 

Purpose:  Section  822  of  the  Public 
Health  Service  Act.  as  amended, 
authorizes  grants  to  meet  the  costs  of 
projects  to: 

(1)  Plan,  develop  and  operate  new 
programs;  or 

(2)  Maintain  or  significantly  expand 
existing  pro-ams  for  the  training  of 
nurse  practitioners  and/ or  nurse- 
midwives  who  will,  upon  completion  of 
their  studies,  be  qualified  to  effectively 
provide  primary  health  care,  including 
primary  health  care  in  homes  and  in 
ambulatory  care  facilities,  long-term 
c;are  facilities  and  other  health  care 
institutions. 

The  period  of  Federal  support  should 
not  exceed  3  years. 

Eligibility:  Eligible  applicants  are 
public  and  nonprofit  private  schools  of 
nursing  or  other  public  and  nonprofit 
private  entities.  Eligible  applicants  must 
be  located  in  a  State. 

Review  Criteria:  The  review  of 
applications  will  take  into  consideration 
the  following  criteria: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  Section 
57.2405  of  the  program  regulations  and 
the  Appendix; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 


education  purposes  of  section  822  of  the 
Act  and  42  CFR  part  57,  subpart  Y; 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

4.  The  soundness  of  me  fiscal  plan  for 
assuring  effective  utilization  of  grant 
funds;  and 

■   5.  The'  potential  of  the  project  to  - 
continue  on  a  self-sustaining  basis  after 
the  project  period. 

Funding  Factors 

Statutory  Program  Specific 
Preference:  Preference  will  be  given  to 
any  quaMfied  applicant  that  agrees  to , 
expend  the  award  to  plan,  develop,  and 
operate  new  programs  or  to  significantly 
expand  existing  programs.  '_ 

Statutory  General  Preference:  As 
provided  in  section  880(e)(1)  of  the  PHS 
Act,  preference  will  be  given  to  any 
qualified  applicant  that — 

(A)  Has  a  nigh  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
inedically  underserved  communities;  or 

(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  whirJisuch 
an  award  is  sought,  has  achieved  a 
significant  Increase  in  the  rate  of  pladng 
graduates  in  such  settings. 

This  preference  will  only  be  applied    . 
to  applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

Minimum  Percentages  for  "High 
Rale"  and  "Significant  Increase  in  the    ' 
Rate:"  "High  rate"  is  defined  as  a    . 
minimum  of  30  percent  of  graduates  in 
academic  year  1992-93  or  academic 
year  1993-94,  whichever  is  greater,  who 
spend  at  least  50  percent  of  their 
worktimeln  clinical  practice  in  the 
specified  settings.  Graduates  who  are 
providing  care  in  a  medically 
underserved  community  as  a  part  of  a 
fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1 992-93  and  1 993-94 ,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Statutory  Special  Considerations; 
Special  consideration  will  be  given  to 
qualified  applicants  that  agree  to 
expend  the  award  to  train  individuals  as 
nurse  practitioners  and  nurse-midwives 
who  will  praclice  in  health  professional 
shortage  areas  designated  under  section 
332. 

Established  Funding  Priority:  The 
following  funding  priority  was 
established  in  FY  1993  after  public 
comment  (58  FR  5009,  dated  1/19/9.3) 


and  the  Administration  is  extending  this 
funding  priority  inFY  1995. 

Funding  priority  will  be  given  to 
applicant  institutions  which 
demonstrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
experience  of  ten  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 
populations  identified  as  at  risk  of  poor 
health  outcomes. 

Nursing  Education  Opportunities  for 
Individuals  From  Disadvantaged 
Backgrounds 

Purpose:  Section  827  of  the  Public 
Health  Service  Act  authorizes  grants  to 
increase  opportunities  for  individuals 
from  disadvantaged  backgrounds  to 
pursue  a  nursing  education.  Students 
who  may  have  an  associate  degree  in 
nursing  would  be  eligible  to  receive 
funding  under  this  section  if  they  are 
financially,  educationally  or  culturally 
disadvantaged. 

For  purposes  of  Grants  for  Nursing 
-Education  Opportunities  for  Individuals 
from  Disadvantaged  Backgrounds,  "an 
individual  from  a  disadvantaged 
background"  is  one  who:  (1)  comes  from 
an  environment  that  has  inhibited  the 
individual  from  obtaining  the 
knowledge,  skills,  and  abilities  required 
to  enroll  in  and  graduate  from  a  school 
of  nursing:  or  (2)  comes  from  a  family 
with  an  annual  income  below  a  level 
based  on  low-income  thresholds 
according  to  family  size  published  by 
the  U.S.  Bureau  of  Census,  adjusted 
annually  for  changes  in  the  Consumer 
Price  Index,  and  multiplied  by  a  factor 
to  be  determined  by  the  Secretary  for 
adaptation  to  this  program  (42  CFR 
57.2904). 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  Grants  for 
Nursing  Education  Opportunities  for 
Individuals  from  Disadvantaged 
Backgrounds  for  FY  1995. 


Size  of  parents"  family ' 

Income 
level  2 

1  :..., 

§9,700 
12  600 

2 

3 

15  000 

4 ; 

19,200 
22  600 

5 ........: ; 

6  or  more 

25  400 

'  Includes  only  dependents  listed  on  Federal 
income  tax  forms. 

2  Adjusted  gross  income  for  calendar  year 
1993.  rounded  to  Si 00. 

Grants  may  be  awarded  to  eligible 
applicants  to  meet  the  costs  of  special 
projects  to  increase  nursing  education 
opportunities  for  individuals  from 
disadvantaged  backgrounds: 


1.  By  identifying,  recruiting  and 
selecting  such  individuals; 

2.  By  facilitating  the  entry  of  such 
individuals  into  schools  of  nursing; 

3.  By  providing  counseling  or  other 
services  designed  to  assist  such 
individuals  to  complete  successfully 
their  nursing  education; 

4.  By  providing,  for  a  period  prior  to 
the  entry  of  such  individuals  into  the 
regular  course  6f  education  at  a  school 
of  nursing,  preliminary  education 
designed  to  assist  them  to  complete 
successfully  such  regular  course  of 
education; 

5.  By  paying  such  stipends  as  the 
Secretary  may  determine  for  such 
individuals  for  any  period  of  nursing 
education; 

6.  By  publicizing,  especially  1o 
licensed  vocational  or  practical  nurses, 
existingsources  of  financial  aid 
available  to  persons  enrolled  in  schools 
of  nursing  or  who  are  undertaking 
training  necessary  to  qualify  them  to 
enroll  in  such  schools;  and 

7.  By  providing  training,  information 
or  advice  to  the  faculty  of  such  schools 
with  respect  to  encouraging  such 
individuals  to  complete  the  programs  of 
nursing  education  in  which  the 
individuals  are  enrolled.  The  period  of 
federal  support  should  not  exceed  3 
years. 

Eligibility:  Public  and  nonprofit 
private  schools  of  nursing  and  other 
public  or  nonprofit  private  entities  are 
ehgible  for  grant  support. 

He\new  Criteria:  The  review  of 
applications  will  take  into  consideration 
the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  qualifications  of  the  project 
director  and  proposed  staff; 

6.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
project;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

Professional  Nurse  Traineeships 

Purpose:  Section  830  of  the  Public 
Health  Ser\'ice  Act  authorizes  the 
Secretary  to  award  grants  to  meet  the 
cost  of  traineeships  for  individuals  in 
advanced-degree  programs  in  order  to 
educate  the  individuals  to  serve  in  and 


prepare  for  practice  as  nurse 
practitioners,  nurse  midwives,  nurse 
educators,  public  health  nurses,  or  in 
other  clinical  nursing  specialties 
determined  by  the  Secretary  to  require 
advanced  education.  Federal  support 
must  be  requested  annually. 

Eligibility:  Eligible  applicants  are 
public  or  private  nonprofit  entities 
which  provide:  (1)  Advanced-degree 
programs  to  educate  individuals  as 
nurse  practitioners,  nurse-midwives, 
nurse  educators,  public  health  nurses  or 
as  other  clinical  nursing  specialists;  or 
(2)  nurse-midwifery  certificate  programs 
that  conform  to  guidelines  established 
by  the  Secretary  under  section  R22(b). 
•    Applicants  must  agree  that:  (a)  in 
providing  traineeships,  the  applicant 
vvill  give  preference  to  individuals  who 
are  residents  of  health  professional 
shortage  areas  designated  under  section 
332  of  the  Act; 

(b)  The  applicant  will  not  provide  a 
traineeship  to  an  individual  enrolled  in 
a  master's  of  nursing  program  unless  the 
individual  has  completed  basic  nursing 
preparation,  as  determined  by  the 
applicant;  and 

(c)  Traineeships  provided  with  the 
grant  will  pay  all  or  part  of  the  costs  of 
the  tuition,  books,  and  fees  of  the 
program  of  nursing  with  respect  to 
which  the  traineeship  is  provided  and 
reasonable  living  expenses  of  the 
individual  during  the  period  for  whiSJ 
the  traineeship  is  provided. 

Funding  Factors 

Statutory  Preference:  In  making 
awards  of  grants  under  this  section, 
preference  will  be  given  to  any  qualified 
applicant  that — 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings.  , 

Minimum  Percentages  for  "High 
Rate"  and  "Significant  Increase  in  the 
Rate:"  "High  rate"  is  defined  as  a 
minimum  of  20  percent  of  graduates  in 
academic  years  1991-92. 1992-93  or 
1993-94  who  spend  at  least  50  percent 
of  their  worktime  in  clinical  practice  in 
the  specified  settings.  Public  health 
nurse  graduates  can  be  counted  if  they 
identify  a  primary  work  affiliation  at 
one  of  the  qualified  work  sites. 
Graduates  who  are  providing  care  in  a 
medically  underserved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
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1992-93  and  1993-44 
placing  graduates  in 
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Grants  for  Nurse 

Purpose:  Section  8: 
HealtiS  Service  Act 
Set:retary  to  award  grints 
the  costs  of  traineeshi  js 
registered  nurses  to  b( 
anesthetists  (trainees) 
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staff  in  the  Division  of  Nursing  and  in 
the  Grants  Management  Branch  of  the 
Bureau  of  Health  Professions  based  on 
the  formula  set  forth  in  42  CFR  57, 
subpart  F, 

The  review  of  applications  for 
education  program  grants  will  take  into 
consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve  with  special  emphasis  on  meeting 
shortages  in  underserved  areas; 
•     2.  The  potential  effectiveness  and 
impad  of  the  proposed  project 
including  its  potential  contribution  to 
nursing; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  appropriateness  of  the  plan, 
including  the  timetable  for  carrying  out 
the  activities  of  the  proposed  project 
and  achieving  and  measuring  the 
projef;t's  staled  objectives; 

5.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

6.  The  reasonableness  of  the  budget 
for  the  proposed  project,  including  the 
iusti(i':ation  of  the  grant  funds 
requested;  and 

7.  The  potential  of  the  nurse 
anesthetist  program  to  f:ontinue  on  a 
self-sustaining  basis  after  the  period  of 
grant  support. 

Applications  for  faculty  fellowships 
will  be  reviewed  and  award  amount's 
will  be  calculated  by  staff  in  the 
Division  of  Nursing  and  in  the  Grants 
Management  Branch  of  the  Bureau  of 
Health  Professions.  The  review  of 
applications  for  faculty  fellowrships  will 
take  into  consideration  the  following 
criteria  which  were  established  in  1990 
(55  FR  36325,  9/5/90): 

1.  The  eligibility  of  applicants; 

2.  The  eligibility  of  faculty;  and 

3.  The  extent  to  which  an  applicant 
meets  the  funding  preferences. 

The  following  criteria  for  fellows  were 
established  in  FY  1993  sf^er  public 
comment  (58  FR  40658,  7/29/93).  and 
will  be  extended  in  fiscal  year  1995. 

To  h>e  eligible  for  fellowship  support 
un  individual  must  be: 

1.  A  United  States  citizen,  noncitizen 
national,  or  foreign  national  who 
possesses  a  visa  permitting  permanent 
residence  in  the  United  States; 

2.  A  certified  registered  nurse 
anesthetist  with  current  licensure  to 
practice,  and  with  teaching 
responsibilities  in  an  accredited  nurse 
anesthetist  education  prog! am; 

3.  Enrolled  or  accepted  for  enroll.Tient 
in  a  formal  program  of  study  which 
leads  to  a  master's  or  doctoral  degree; 

4.  Proposed  for  a  fellowship  in  the 
applicant  institutions'  grant  proposal; 
and 


5.  A  faculty  member  employed  by,  or 
affiliated  with,  the  applicant  institution 
during  the  period  of  approved 
fellow.ship  support. 

The  following  policy  on  paymeiM  of 
stipends  for  faculty  fellowships  was 
established  in  fiscal  year  1990  after 
public  comment  (55  FR  36325.  dated  9/ 
5/90)  and  is  being  extended  in  fiscal 
year  1995.  A  faculty  member  may  be 
paid  a  stipend  for  living  costs  if 
attending  an  educational  institution  as  a 
full-time  student;  no  stipend  would  be 
available  for  a  faculty  member  who  is 
enrolled  in  part-time  study  or  who  is 
employed  on  a  full-time  basis.  This 
policy  is  designed  to  target  stipend 
assistance  to  the  individuals  who  an* 
most  in  need  of  such  aid. 

Funding  Factors 

Statutory  Funding  Preference:  Settion 
860(e)  of  the  PHS  Act.  as  amended  by 
the  Nurse  Education  and  Practice 
Improvement  Amendments  of  1092,  title 
U  of  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102^08,  enacted  on  October  13, 
1992,  provides  for  the  following 
statutory  preference  for  this  program  of 
Grants  for  Ntsrse  Anesthetists,  as  well  an 
for  certain  other  programs  under  titles 
Vn  and  VIII  of  the  PHS  Act. 

Statutory  preference  will  be  given  to 
qualified  applicants  that: 

(A)  Have  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
mediially  underserved  communities;  or 

(B)  Have  achieved,  during  the  2-year 
period  preceding  the  fiscal  year  for 
which  such  an  award  is  sought,  a 
significant  increase  in-the  rate  of  plai  mg 
graduates  in  such  settings. 

For  grants  for  faculty  fellowships, 
qualified  applicants  will  meet  the 
general  statutory  funding  preferen.j^  if  n 
minimum  of  50%  of  the  nurse 
anesthetist  faculty  are  teaching  in 
medically  underserved  communities 

Minimum  Percentages  for  "High 
Rate"  and  "Significant  Increase  in  th»- 
Rate"  for  Traineeship  and  Education 
Prot,ram  Grants:  "High  rate"  is  defined 
as  a  minimum  of  20  percent  of  graduate* 
in  af;ademic  years  1991-92,  1992-93  or 
1993-94  who  spend  at  least  50  pert  cut 
of  their  worktime  in  clinical  practice  in 
the  specified  setting.  Graduates  who  are 
providing  care  in  a  medically 
underserved  community  as  a  part  of  .i 
fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rale' 
means  thot,  between  academic  yearr, 
1992-93  and  1993-94,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 


percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Established  Funding  Priority  for 
Traineeship  and  Education  Program 
Grants:  The  following  funding  priority 
was  established  in  FY  1993  after  public 
comment  (58  FR  42079,  dated  8/6/93 
and  58  FR  40657,  dated  7/29/93)  and 
the  Administration  is  extending  this 
funding  priority  in  FY  1995.  A  funding 
priority  will  be  given  to  programs  which 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  years  in 
enrolling  and  graduating  students  from 
those  minority  populations  identified  as 
at-risk  of  poor  health  outcomes. 

Established  Funding  Preference  for 
Faculty  Fellowship  Grants:  The 
following  funding  preference  was 
established  in  fiscal  year  1990  after 
public  comment  (55  FR  36325,  dated  9/ 
5/90).  A  revised  version  is  being 
extended  in  fiscal  year  1995.  A  funding 
preference  will  be  given  first  to  faculty 
who  will  be  completing  degree 
requirements  before  or  by  the  end  of  the 
funded  budget  year,  second  to  faculty 
who  are  full-time  students,  and  third  to 
faculty  who  are  part-time  students. 

These  title  VIu  grant  programs  are  not 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  (as  implemented 
through  45  CFR  part  100).  Also,  these 
grant  programs  are  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  July  19, 1994. 
James  A,  Walsh, 
Acting  Administrator. 

jFR  Doa  94-18051  Filed  7-22-94;  8:45  amj 
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National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute,  National  Center  on  Sleep 
Disorders  Research;  Notice  of  Meeting 
of  the  Sleep  Disorders  Research 
Advisory  Eioard 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Sleep 
Disorders  Research  Advisory  Board  on 
August  10. 1994.  This  meeting  will  be 
held  at  the  National  Institutes  of  Health, 
Building  31,  Conference  Room  10.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  bom  9:00  a.m.  to  adjoununent,  to 
discuss  reconunendations  on  the 
implementation  and  evaluation  of  the 
National  Center  on  Sleep  Disorders 
Research  programs.  Attendance  by  the 
public  will  be  limited  to  space  available. 
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Ms.  Terry  Long.  Chief, 
Communications  and  Public 
Information  Branch.  National  Heart. 
Lung,  and  Blood  Institute,  Building  31, 
Room  4A21,  Bethesda,  Maryland  20892. 
(301)  496-^236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the  Board 
members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  James  P.  Kiley,  Executive 
Secretary  and  Acting  Director,  National 
Center  on  Sleep  Disorders  Research. 
NHLBI,  Building  31,  Room  4A11, 
Bethesda,  Maryland  20892,  (301)  496- 
7443,  will  furnish  substantive  program 
information,  "* 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.838,  Lung  Diseases  Research. 
National  Institutes  of  Health.) 

Dated:  )uly  14,  1994.  ■    ^_ 

Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
jFR  Doc.  94-17955  Filed  7-22-94;  8:45  am) 

BILUNC  CODE  4M(M>t-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  of  an  Ad  Hoc 
SutxxMnmittee  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  an  ad  hoc 
subcommittee  of  the  National  Deafness 
and  Other  Communicatiorj  Disorders 
Advisory  Council  on  September  13. 
1994.  The  meeting  will  be  held  at  the 
National  Institutes  of  Health,  Building 
31C.  room  3C-05,  9000  Rockville  Pike, 
Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  for  the  duration  of  the  meeting 
(8:30  a.m.  until  3:00  p.m.)  for  discussion 
of  a  draft  protocol  for  hearing  aid 
clinical  trials.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Further  information  concerning  the 
meeting  may  be  obtained  from  Dr.  Lynn 
E.  Huerta,  Executive  Secretary,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders  Ad  Hoc 
Advisory  Committee  on  Hearing  Aid 
Research  and  Development,  National 
Institute  on  DeaJness  and  Other 
Communication  Disorders,  National 
Institutes  of  Health,  Executive  Plaza 
South,  room  400C.  Bethesda,  Maryland 
20892,  301-402-3461.  Minutes  of  the 
meeting  and  a  roster  of  the  members 
may  also  be  obtained  from  her  office. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  inteipretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Huerta  at  least  two  weeks  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  July  18, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  94-17957  Filed  7-22-94;  8:45  am| 

BILUNO  CODE  4t40-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meetings  of  the  Deafness  and 
Other  Communication  Disorders 
Programs  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  Deafness 
and  Other  Communication  Disorders 
Programs  Advisory  Committee.  The 
meetings  are  open  to  the  public  and  will 
take  place  as  telephone  conference  calls 
originating  in  room  400C,  8120 
Executive  Blvd.,  Rockville,  MD  20852. 

Dy4rE:  August  2. 1994. 

T/ME:  12  pm  to  2  pm. 

PURPOSE/AGENDA:  To  discuss  future 
scientific  initiatives  in  the  areas  of  voice, 
speech  and  language. 

DA  TE:  August  4 , 1 994 . 

TIME:  1  pm  to  3  pm. 

PURPOSE/AGENDA:  To  discuss  future 
scientific  initiatives  in  the  areas  of  smell  and 
taste. 

DATE:  August  10. 1994. 

TIME:  1  pm  to  3  pm. 

PURPOSE/AGENDA :  To  discuss  future 
scientific  initiatives  in  the  areas  of  hearing, 
balance,  and  vestibular. 

Further  information  concerning  the 
meetings  may  be  obtained  from  Dr.  Ralph  P. 
Naunton,  Executive  Secretary.  DCD  Programs 
Advisory  Committee.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  Executive  Plaza  South.  Room 
400C.  National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  301-496-1804.  Summaries 
of  the  meetings  and  rosters  of  the  members 
may  also  be  obtained  from  his  office.  For 
individuals  who  plan  to  attend  and  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr.  Nauton 
prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  July  14.  1994. 
Susan  K.  Feldman. 
Committee  Management  Officer,  SIH. 
|FR  Doc.  94-17956  Filed  7-22-94;  8:45  a.-nj 
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National  Institute  of  Diabetes  and 
Digestive  and  Kloney  Diseases;  Notice 
of  Meeting:  National  Digestive 
Diseases  Advisoiiy  Board 

Pursuant  to  Pua  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  Septemtjer  26-27,  1994.  On 
September  26,  the  meeting  will  begin  at 
9  a.m.  and  will  ad  oum  at 
approximately  5  p  ,m.  The  focus  of  the 
morning  portion  of  the  meeting  will  be 
a  discussion  of  "Fjture  Needs  in  the 
Treatment  of  Vira  Hepatitis".  The 
afternoon  portion  ivill  focus  on  biliary 
atresia.  On  September  27,  the  meeting 
will  begin  at  8:30  a.m.  and  will  adjourn 
at  approximately  ^  :30  p.m.  The  Board 
will  discuss  recon  mendations  from  the 
proceeding  day's  [  iresentations  and 
topics  for  the  1995  annual  report.  This 
meeting  will  be  open  to  the  public  and 
will  be  held  at  the  Bethesda  Marriott, 
5151  Pooks  Hill  Road,  Bethesda, 
Maryland  20814.  i  attendance  by  the 
public  will  be  lim  ted  to  space  available. 
Notice  of  the  meet  ng  room  will  be 
posted  in  the  bote  lobby. 

For  any  further  nformation,  and  for 
individuals  who  p  an  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpret  ition  or  other 
reasonable  accomi  lodations,  please 
contact  Ms.  Tommie  S.  Tralka, 
Executive  Director  National  Digestive 
Diseases  Advisory  Board,  11426 
Rockville  Pike,  Su  te  410,  Rockville, 
Maryland  20852,  ( JOl)  231-7537,  two 
weeks  prior  to  the  meeting.  In  addition, 
her  office  will  pro  fide  a  membership 
roster  of  the  Board  and  an  agenda  and 
summaries  of  the  <  ctual  meetings. 

(Catalog  of  Federal  C  omestic  Assistance 
Program  No.  93.847-  B49.  Diabetes,  Endocrine 
and  Metabolic  Disea:  es:  Digestive  Diseases 
and  Nutrition;  and  K  idney  Diseases.  Urology 
and  Hematology  Res  larch,  National  Institutes 
of  Health.) 

Datedrluly  18, 19«4. 
Susan  K.  Feldman. 

Committee  Managen  ent  Officer.  NIH. 

IFR  Doc.  94-17958  F  led  7-22-94;  8:45  am] 
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National  Institute  pf  Diabetes  and 
Digestive  and  Kidtiey  Diseases;  Notice 
of  Meeting:  The  National  Kidney  and 
Urologic  Diseases  Advisory  Board  and 
the  Research  Sub;ommittee  and  The 
Health  Care  Issued  Subcommittee 


Pursuant  to  Pub 
hereby  given  ofth 
National  Kidney  a 
Advisory  Board, 
Diabetes  and  Dige^ 


L.  92-463,  notice  is 
meeting  of  the 
1  id  Urologic  Diseases 
National  Institute  of 
ive  and  Kidnev 


Diseases,  and  its  Subcommittees  on 
September  12, 1994. 

All  meetings  will  be  held,  as  listed 
below,  at  the  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Road,  Bethesda, 
Maryland,  and  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Ralph  Bain,  Executive 
Director,  National  Kidney  and  Urologic 
Diseases  Advisory  Board.  11426 
Rockville  Pike.  Suite  410.  Rockville. 
Maryland  20852.  (301)  231-7537.  two 
weeks  prior  to  the  meeting.  In  addition, 
his  office  will  provide  a  membership 
roster  of  the  Board  and  an  agenda  and 
summaries  of  the  meetings. 

Name  of  Committee:  Research 
Sutjcommittee. 

Date  of  Meeting:  September  12. 

Open:  8  a.m.-ll  a.m. 

Agenda:  Discuss  1995  annual  report 
content. 

Name  of  Committee:  Health  Care  Issues 
SutKommittee. 

Date  of  Meeting:  September  12. 

Open:  8  a.m.-ll  a.m. 

Agenda:  Discuss  1995  annual  report 
content. 

Name  of  Committee:  National  Kidney  and 
Urologic  Diseases  Advisory  Board. 

Date  of  Meeting:  Septemt)er  12. 

Open:  1  p.m. -4:30  p.m. 

Agenda:  Discuss  topics  and 
recommendations  for  the  1995  annual  report. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases';  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  July  18. 1994. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-17959  Filed  7-22-94;  8:45  am) 
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Prospective  Grant  of  Exclusive 
License:  Biomedical  Uses  of 
Compounds  of  Structure  X-[N(0)N01-, 
(NONOates)  which  Spontaneously 
Release  Nitric  Oxide  Into  a  Biological 
Medium 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Healtli 
and  Human  Services,  is  contemplating 
the  grant  of  a  partially  exclusive  license. 


limited  by  field  of  use.  to  practice  the 
inventions  embodied  in  patents  listed 
below  of  this  notice  to  Comedicus.  Inc.. 
having  a  place  of  business  in  Long  Lake, 
MN.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
Government  of  the  United  States  of 
America.  The  patents  and  patent 
applications  to  be  licensed  are: 
Title:  STABIUZED  NITRIC  OXIDE 
PRIMARY  AMINE  COMPLEXES 
USEFUL  AS  CARDIOVASCULAR 
AGENTS,  U.S.  Patent  No.  4,954,526 
Title:  ANTIHYPERTENSIVE 
COMPOUNDS  OF  SECONDARY 
AMINES-NITRIC  OXIDE  ADDUCTS 
AND  USE  THEREOF.  U.S.  Patent  No. 
5,039,705,  U.S.  Patent  No.  5,208,233. 
and  U.S.  Patent  Application  S.N.  8/ 
017,270 
Title:  ANTIHYPERTENSIVE 
COMPOSITIONS  AND  USE 
THEREOF,  U.S.  Patent  No.  5,212,204 
Title:  COMPLEXES  OF  NITRIC  OXIDE 
WITH  POLYAMINES,  U.S.  Patent  No. 
5,155,137,  and  U.S.  Patent  No. 
5,250,550 
Title:  OXYGEN  SUBSTITUTED 
DERIVATIVES  OF  NUCLEOPHILE- 
NITRIC  OXIDE  ADDUCTS  AS  NITRIC 
OXIDE  DONOR  PRODUCTS.  U.S. 
Patent  Application  S.N.  7/764,908 
and  U.S.  Patent  Application  S.N.  7/ 
950,637 
Title:  THERAPEUTIC  INHIBITION  OF 
PLATELET  AGGREGATION  BY 
NUCLEOPHILE-NITRIC  OXIDE 
COMPLEXES  AND  DERIVATIVES 
THEREOF,  U.S.  Patent  No.  5,185,376 
Title:  MIXED  LIGAND  METAL 
COMPLEXES  OF  NITRIC  OXIDE 
NUCLEOPHILE  ADDUCTS  USEFUL 
AS  CARDIOVASCULAR  AGENTS, 
U.S.  Patent  Application  S.N.  7/ 
858,885 
Title:  POLYMER-BOUND  NITRIC 
OXIDE/NUCLEOPHILE  ADDUCT 
COMPOSITIONS, 
PHARMACEUTICAL 
COMPOSITIONS  INCORPORATING 
SAME  AND  METHODS  OF 
TREATING  BIOLOGICAL 
DISORDERS  USING  S.\ME,  U.S. 
Patent  Application  S.N.  7/935,565 
and  U.S.  Patent  Application  S.N.  8/ 
121,169 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  licenses  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  Nitric 
Oxide  (NO)  has  been  implicated  as  an 


important  bioregulatory  mediator  in  a 
variety  of  processes  including  the 
normal  physiological  control  of  blood 
pressure,  inhibition  of  platelet 
aggregation/adhesion,  bronchodilation, 
neurotransmission,  immunologically 
induced  cytostasis  and  penile  erection. 
National  Cancer  Institute  scientists  have 
discovered  that  compounds  of  the 
structure  X-|N{0)NO)-,  which  will  be 
designated  as  "NONOates",  have  the 
ability  to  sustain  the  relea.se  of  nitric 
oxide  into  a  biolc^ical  medium.  Various 
compounds  of  this  family  have  been 
synthesized  and  shown  to  have  different 
kinetics  of  NO  release.  Several  of  these 
compounds  have  been  tested  in  vitro 
and  in  vivo  in  model  systems  and  have 
shoum  potent  biological  effects. 

Requests  for  a  copy  of  these  patent 
applications,  inquiries,  comments  and 
other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Ms.  Carol  Lavrich,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Blvd., 
Rockville,  MD  20892.  Telephone:  (301) 
496-7735,  ext.  287;  Facsimile:  (301) 
402-0220.  A  signed  confidentiality 
agreement  will  be  required  to  receive 
copies  of  patent  applications.  Properly 
filed  competing  applications  for  a 
license  filed  in  response  to  this  norice 
will  be  treated  as  objections  to  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
competing  license  which  are  received 
by  the  NIH  Office  of  Technology 
Transfer  within  sixty  (60)  days  of  this 
notice  will  be  considered. 

Dated:  July  18, 1994. 
Barbara  M.  McGar«y, 

Deputy  Director,  Office  of  Technology 
Transfer. 

IFR  Doc.  94-17960  Filed  7-22-94;  8:45  ami 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

RIN:  0905-2A71 

Sul)stonce  Abuse  Treatment 
Conference  Grants 

AGENCY:  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  Availability  of  Funds 
and  Request  for  Applications. 

SUMMARY:  The  Center  for  Substance 
Abuse  Treatment  (CSAT)  is  issuing  this 
announcement  for  a  program  to  support 
domestic  conferences  for  the  purpose  of 
coordinating,  exchanging,  and 
disseminating  information  in 


furtherance  of  its  mission  to  ensure  the 
availability  of  effective  treatment  and 
recovery  services  for  individuals  who 
suffer  from  problems  related  to  alcohol 
and  other  drugs  (AOD)  of  abuse.  This 
program  is  authorized  under  Section 
507  of  the  Public  Health  Service  Act. 

Applications  are  invited  for 
conferences  relating  to  AOD  abuse 
treatment,  including  conferences  for  the 
purposes  of  information  dissemination 
to  the  services  community  and  the 
general  public,  and  development  of 
strategies  for  improving  substance  abuse 
treatment.  The  intended  audiences  for 
this  announcement  are  principally 
consumer  and  treatment  services- 
oriented  constituency  groups,  including 
those  representing  State  and  local 
goverrunent,  professional  associations, 
voluntary  organizations,  and  self-help 
groups  that  share  a  mutual  interest  with 
CSAT  with  respect  to  community 
consensus  building,  leadership,  and 
advocacy  of  goals  relating  to  AOD  abuse 
treatment. 

This  notice  consists  of  three  parts: 

Part  1  covers  information  on  the 
legislative  authority  and  the  applicable 
regulations  and  poiicies  related  to  the 
Substance  Abuse  Treatment  Conference  ' 
Grants  program. 

Part  IJ  includes  the  programmatic 
description  and  activities  and  discusses 
eligibility,  availability  of  funds,  period    - 
of  support  and  the  receipt  dates  for 
applications. 

Part  III  describes  special  requirements 
of  the  program,  the  apphcation  process, 
the  review  and  award  criteria  and  lists 
contacts  for  additional  information. 

Part  I — Legislative  Authority  and  Other 
Applicable  Regulations  and  Policies 

Grants  awarded  under  this 
announcement  are  authorized  under 
Section  507(b)(6)  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
290bb). 

Federal  regulations  at  Title  45  CFR 
Parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Revised  April  1, 1994). 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.218. 

As  required  by  the  "PHS  Grants 
Policy  Statement,"  grantees  are 
responsible  for  submitting  an  original 
and  two  (2)  copies  of  the  final  report  to 
the  Grants  Managenrjent  Office,  CSAT, 
within  90  days  of  completion  or 
termination  of  a  grant  in  support  of  a 
conference. 

Consistent  with  CSAT  policy  and  in 
view  jof  the  addictive  properties  of 


nicotine  and  the  established  link 
between  use  of  tobacco  products  and 
disease,  the  use  of  snioke-free 
conference  meeting  rooms  is 
encouraged. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  public  health 
initiative.  This  Program  Announcement, 
Substance  Abuse  Treatment  Conference 
Grants,  Is  related  to  the  priority  areas  of 
addidions  as  articulated  in  the  National 
Drug  Control  Strategy  (e.g.,  women  and 
their  children,  hard  core  abusers, 
relationship  between  alcohol/drug 
abuse  and  violence,  service  needs/ 
delivery  within  the  criminal  justice 
system,  comorbidhy  or  the  provision  of 
mental  health  services  as  part  of 
addictions  treatment,  health  care 
reform).  Potential  apphcaiits  may  obtain 
a  copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-4))  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone:  202-783-3238).  The 
National  Drug  Control  Strategy  may  be 
obtained  by  contacting  the  Drugs  and 
Crime  Clearinghouse  (Telephone:  1- 
800-666-3332). 

Part  II — Programmatic  Description  and 
Activities.  Eligibility  and  Application 
Receipt  Date 

Program  Description:  CSAT  will 
provide  support  for  up  to  fifty  percent 
(to  a  maximum  of  $50,000)  of  the  total 
costs  of  planned  meetings  and 
conferences  sponsored  by  new  or 
ongoing  constituent  organizations  or 
coalitions  in  their  efforts  to  provide 
treatment  for  drugs  of  abuse.  In  making 
award  decisions.  CSAT  will  give  special 
consideration  to  applications  that 
demonstrate  the  potential  for  knowledge 
dissemination,  interface  with  health 
promotion  concepts  and  practices, 
promote  appropriate  resource  utilization 
and/or  consensus  building,  and  yield  a 
product  (report  or  document)  of  spec;ific 
relevance  to  furthering  of  the  CSAT 
mission  of  improved  delivery  of 
addiction  treatment  and  recovery 
services  at  the  State  or  community  level. 

For  the  purposes  of  this  grant 
program,  a  Conference  is  a  symposium, 
workshop,  or  any  other  organized  and 
formal  meeting  lasting  one  or  more  days 
where  persons  assemble  to  exchange 
information  and  address  information  or 
strategy  development  needs  in  such 
areas  as  sharing  new  technologies, 
problem-solving,  network-building  or 
public  policy  deliberations.  While  a 


3-774 


spc  ns 


conference  may  resiilt 
experiences,  this  is 
impart  training.  Thfe 
should  be  consisteqt 
mission.  Under  the 
507,  CSAT  may- 
workshops  on  impipving 
and  availability  of 
however,  sponsors 
workshops  may  invite 
regions  in  the  coun  ry 
may  be  conducted 
provided  that  each 
meeting,  etc.,  relate^ 
central  conference 


in  educational 
not  a  program  to 
conference  program 
with  the  CSAT 
authority  of  Section 
or  regional 
the  quality 
treatment  services; 
)f  regional 

people  from  other 
.  The  conference 
more  than  one  site, 
separate  workshop, 
directly  to  the 


it 


1  Dpic. 


inti  snded  i 


,  transmitt  ng 


Conferences  supi^rted 
program  are  not 
research  or  to  synthfe 
research  informatiop 
scientific  research 
However 

information  via  the 
involved  in  AOD  related 
training  to  provide 
supportable. 

This  program 
Secretary's  themes 
independence  throiigh 
people  served,  prev  mting 
problems,  and  impr  jving 
customers  through 
approaches. 


by  this 
to  carry  out 
size  or  disseminate 
for  the  non-clinical 
cjommunity. 
scientific 
conference  to  those 
services  or  in 
VOD  services  is 

adqresses  the  HHS 
fostering 
empowering  the 
future 
services  to 
1  nodem  management 


Eligibility:  Applicfations 
submitted  by  public 
private  entities.  An 
eligible  to  receive 
conference. 


A  vailabUity  of  Fu^ds 
that  approximately 
available  to  support 
(8)  awards  under  th: 
1995.  Actual  fundidg 
upon  the  availabilit  ■ 
funds. 


Approved  awards 
maximum  of  fifty 
costs  or  $50,000, 

Period  of  Support 
made  for  a  maximui  a 
Support  for  only  on  s 
defined  above,  may 
single  application. 

Application  Recekit 
Schedule:  The  first 
applications  is  Octc  )er 
Thereafter,  the  schei  I 
review  of  applications 
announcement  will 
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may  be 
and  non-profit 
ndividual  is  not 
gi  ant  support  for  a 


It  is  estimated 
1400,000  will  be 
approximately  eight 
s  program  in  FY 
levels  will  depend 
of  appropriated 


will  be  limited  to  a 
rcent  of  the  total 
wHichever  is  less. 

Awards  will  be 
of  12  months.  . 
conference,  as 
je  requested  in  any 


and  Review 
1  eceipt  date  for 
24, 1994. 
ule  for  receipt  and 

under  this 
)e  as  follows: 


Receipt  date 

IRG  review 

Earliest 
start  date 

January  10 

May  10 

September  10 

May/June  

S€ptemt)er/Oc- 
tober. 

January/Feb- 
ruary. 

Septem- 
ber. 
February. 

June. 

Applications  must  be  received  by  the 
above  receipt  date(s)  to  be  accepted  for 
review.  An  appUcation  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  (private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing)  and  that  date  is  not  later 
than  one  week  prior  to  the  deadline 
date.  If  the  receipt  date  falls  on  a 
weekend,  it  will  be  extended  to 
Monday;  if  the  date  falls  on  a  holiday, 
it  will  be  extended  to  the  following 
work  day. 

Consequences  of  Late  Submission: 
Applications  received  after  the  specified 
receipt  dates  are  subject  to  assignment 
to  the  next  review  cycle  or  may  be 
returned  to  the  applicant  without 
review. 

Part  III — Special  Requirements, 
Review/Award  Criteria  and  Contacts 
for  Additional  Information 

Intergovernmental  Review  (E.O. 
12372):  Applications  submitted  in 
response  to  this  aimouncement  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPC5c  of  each 
affected  State.  A  current  listing  of 
SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  state 
process  recommendations  to  the 
following  address:  Review  Branch, 
Center  for  Substance  Abuse  Treatment, 
Rockwall  II  Building,  10th  Floor,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857, (301)  443-6923. 

The  due  date  for  state  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  date  for  the 
receipt  of  applications.  CSAT  does  not 
guarantee  to  accommodate  or  explain 


SPOC  comments  that  are  received  after 
the  60-day  cut-off. 

Public  Health  System  Reporting 
Requirements:  The  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  Procedures:  Grant 
application  kits  (including  Form  PHS 
5161-1,  with  Standard  Form  424  and 
complete  application  procedures)  may 
be  obtained  from:  National 
Clearinghouse  for  Alcohol  &  Drug 
Information,  P.O.  Box  2345,  Rockville, 
Maryland  20847-2345, 1-800-729- 
6686. 

Applicants  must  submit:  (1)  an 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  the  appropriate  appendices;  and 
(2)  two  additional,  legible  copies  of  the 
application  and  all  appendices  to  the 
following  address:  Center  for  Substance 
Abuse  Treatment  Programs,  Division  of 
Research  Grants,  NIH,  Westwood 
Building,  room  240,  5333  Westbard 
Avenue,  Bethesda,  Maryland  20892.* 

Review  Process:  Applications 
submitted  in  response  to  this 
announcement  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures  for  grants. 

Applications  that  are  accepted  for  • 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the 
review. 

Review  Criteria 

1.  Potential  Significance  (30%) 
The  extent  to  which  the  proposed 

conference  has  potential  regional  or 
national  significance  for  the  field  of 
drug  abuse  treatment. 

2.  Approach  (20%) 

Clarity  and  justification  of  overall 
goals,  objectives,  and  approach  of  the 
conference.  Feasibility  of  the  conference 
agenda/content  and  relevance  to  CSAT 
mission  to  improve  the  delivery  of 
substance  abuse  treatment  and  recovery 
services.  Extent  to  which  proposal 
supports  inter-agency  collaboration. 
Adequacy  of  plan  for  conference 
product  (proceedings,  manual,  report).  " 

3.  Resources  and  Management  (20%) 
Manner  in  which  the  conference  is 

planned  and  organized.  Presence  of  an 
administrative  and  organizational 
structure  that  will  facilitate  atlainment 
of  the  proposed  objective(s)  of  the 
conference.  Capability/experience  of  the 
proposed  conference  director  and  other 


*If  an  overnight  carrier  or  express  mail  is  used, 
the  Zip  Code  is  20816. 


key  personnel.  Participation  of 
appropriate  speakers,  presenters  or 
participants.  Adequacy  of  previous 
reports  of  conferences  (if  any)  produced 
by  the  applicant.    - 

4.  Budget  (25%) 

Cost  effectiveness  and  reasonableness 
of  overall  project  cost  relative  to 
planned  activities.  Appropriateness  of 
budget  breakouts  and  line  item 
justifications. 

5.  Evaluation  (5%) 

Clarity/feasibility/appropriateness  of 
proposed  plan  for  evaluation  of 
conference  planning,  content  and 
outcome,  including  the  production  of 
the  required  conference  product. 

Award  Decision  Criteria:  Applications 
will  be  considered  for  funding  on  the 
basis  of  overall  technical  merit  of  the 
project  as  determined  through  the 
review  process.  Other  criteria  will 
include: 

1.  Potential  for  knowledge 
dissemination,  interface  with  health 
promotion  concepts  and  practices, 
promotion  of  resource  utilization  and/or 
consensus  building. 

2.  Relevance  to  the  CSAT/SAMHSA 
priorities  addressed  by  the  National 
Drug  Control  Strategy  (eg.,  women  and 
their  children,  hard  core  abusers, 
relationship  between  alcohol/drug 
abuse  and  violence,  service  needs/ 
delivery  within  the  criminal  justice 
system,  comorbidity  or  the  provision  of 
mental  health  services  as  part  of 
addictions  treatment,  health  care      .    . 
reform). 

3.  Programmatic  balance  (focus  upon 
differing  problems  of  drug  treatment, 
including  the  issues  of  dultural 
sensitivity,  HIV/AIDS,  sexually 
transmitted  diseases,  and  tuberculosis. 

4.  Innovative  conferences/ 
conferencing  techniques  (e.g., 
teleconferencing,  Delphi  Computer 
conferencing), 

5.  Geographic  balance. 

6.  Availability  of  funds. 
CONTACTS  FOR  ADDmONAL  INFORMATION: 
Questions  concerning  program  issues 
may  be  directed  to:  Susanne  R.  Rohrer,  - 
R.N.,  Office  of  Scientific  Analysis  and 
Evaluation,  Center  for  Substance  Abuse 
Treatment,  Rockwall  11  Building,  10th 
Floor,  5600  EisherS  Lane,  Rockville, 
Maryland  20857,  (301)  443-8831. 

Questions  regarding  grants 
management  issues  may  be  directed  to: 
Grants  Management  Office,  Center  for 
Substance  Abuse  Treatment,  Rockwall  II 
Building,  10th  Floor,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
6533. 
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Dated:  July  18,  1994. 
Richard  Kopanda, 
Acting  Executive  Officer,  SAMHSA. 
[FR  Doc.  94-18050  Filed  7-22-94;  8  45  am) 
WLUNG  CODH  4182-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-5799;  FR-3752-N-01] 

Notice  of  HUD  Headquarters  Review  of 
Rating,  Ranking,  and  Selection  Under 
Fiscal  Year  1994  Notices  of  Funding 
Availability  (NOFAs)  for  the  Section  8 
Rental  Certificate  and  Rental  Voucher 
Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  (HUD). 
ACTION:  Notice. 


SUMMARY:  This  Notice  announces  that, 
for  the  remainder  of  Federal  Fiscal  Year 
1994,  HUD  Headquarters  may  review 
HUD  State  and  Area  Office  ratings  of 
public  housing  agency  (HA) 
applications  under  Notices  of  Funding 
Availability  (NOFAs)  for  Section  8 
rental  voucher  and  certificate  program 
and  related  funding,  ajid  may  rerate  the 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Branch,  Rental  Assistance  Division, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  room  4220,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
8000,  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUDs  TDD 
number  (202)  708-4594.  (These 
numbers  are  not  toll-free.). 
SUPPLEMENTARY  INFORMATION:  This 
Notice  announces  that,  for  the 
remainder  of  Federal  Fiscal  Year  1994, 
HUD  Headquarters  may  review  HUD 
State  and  Area  Office  ratings  of  public 
housing  agency  (HA)  applications  under 
Notices  of  Funding  Availabifity 
(NOFAs)  for  Section  8  rental  voucher 
and  certificate  program  and  related 
funding,  and  may  rerate  the 
applications. 

The  HUD  Headquarters  review  will 
follow  the  rating  and  selection  criteria 
-published  in  the  NOFAs  and  will  ensure 
that  HUD  State  and  Area  Office  ratings 
of  HA  applications  are  appropriate  and 
consistent  among  HUD  Offices. 

This  Notice  pertains  to  the  following 
Section  8  program  NOFAs  that  have 
been  published  or  that  will  be  published 
during  the  remainder  of  FY  1994: 


1.  Section  8  Rental  Voucher  Set-Aside 
for  Homeless  Persons  With 
Disabilities— published  February  1, 
1994. 

2.  HOPE  for  Elderly  Independence 
Multifamily  Project  Demonstration  in  " 
HUD  Region  I— published  April  5,  1994. 

3.  Service  Coordinators  for  the  HOPE 
for  Elderly  Independence  Program- 
published  July  6,  1994. 

4.  NOFA  for  the  Rental  Voucher 
Program  and  Rental  Certificate 
Program— published  July  11,  1994. 

5.  Section  8  Set  Aside  for  Homeless 
Veterans  With  Severe  Psychiatric  or 
Substance  Abuse  Disorders— published 
July  14,  1994. 

6.  Moving  to  Opportunity  for  Fair 
Housing  Demonstration — to  be 
published. 

7.  Family  Unification  Program— to  be 
published. 

8.  Family  Self-Sufficiency  Program 
Coordinators  for  the  Section  8  Rental 
Certificate  and  Rental  Voucher 
Programs— to  be  published. 

Dated:  July  13,  1994. 

Joseph  Shuldiner, 

Assistant  Secrntary  for  Public  and  Indian 
Housing. 

jFR  Doc.  94-18010  Filed  7-22-94;  8:45  ami 

BILLING  CODE  421(K>3-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  V/ildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Marine  Fisheries  Service 

DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  To 
Examine  the  Impacts  of  Artificial 
Production  on  Columbia  River  Fish  To 
Facilitate  Management  Decisions 
Regarding  Existing  or  Proposed  Fish 
Hatchery  Programs 

AGENCIES:  U.S.  Fish  and  Wildlife 
Service,  National  Marine  Fisheries 
Service,  Bonneville  Power 
Administration. 
ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(USFWS),  the  National  Marine  Fisheries 
Service  (NMFS),  and  the  Bonneville 
Power  Administration  (BPA)  intend  to 
gather  information  necessary  for  the 
preparation  of  a  Programmatic 
Environmental  Impact  Statement  (PI  '^). 
The  purpose  of  the  PEIS  is  to  assess  tl;.' 
relative  risks  associated  with  alternative 
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hatchery  operating  i  cenahos  and  to 
identify  opportunity  for  maintaining 
biological  diversity]  promoting  the 
integrated  operation  of  Columbia  River 
anadromous  fish  hatcheries,  minimizing 
risks  to  long-term  fitness  of  stocks, 
fulfilling  Federal  treaty  trust 
responsibilities  to  Native  Americans, 
accomplishing  mitij  ation  obligations  to 
provide  for  other  fis  leries.  and 
protecting  and  reco'  ering  fish  stocks 
listed  under  the  En<  angered  Species 
Act. 

This  notice  is  iaeikg  furnished 
pursuant  to  the  Cou  icil  on 
Environmental  Qua 
Implementing  The  I  tocedural 
Provisions  of  the  Na  tional 
Environmental  Polii  :y  Act  (NEPA) 
Regulations  (40  CFI  " 

To  satisfy  Federal 


policy  requirements,  the  USFWS, 

conducting  a  joint 
-  he  preparation  of 


Sampsel  Consulting 

1249.  Ocean  Park 

should  be  received  l^v  September  9. 

1994. 


FOR  FURTHER  INFORMATION 
Sampsel  (Sampsel 
above  address  or 
6051  or  Brian  Kinne^r 
Fish  and  Wildlife 
326-7031. 


SUPPLEMENTARY  INFdRiyUTION 
NMFS,  andBPAne<d 
understanding  of  thi  i 
of  the  interaction  be  :ween 
fish  produced  undei 
hatchery  programs 
spawning  salmon  arjd 
Columbia  River  Bas  n 


ity  Regulations  for 


1508.22). 
environpiental 


NMFS.  and  BPA  are  ( 

scoping  process  for 

the  PEIS.  Interested  agencies, 

organizations,  and  i  idividuals  are 

encouraged  to  provi  Je  written 

comments  of  the  iss  aes  which  should  be 

addressed  in  the  PE  S. 

DATES:  Public  meeti  igs  concerning  the 

scope  of  issues  to  ht  addressed  in  the 

PEIS  will  be  held: 

August  2.  1994.  at  tlie  Red  Lion,  1800 

Fairview,  Boise,  I ). 
August  3.  1994.  at  tl  e  Red  Lion-Hanford 

House,  802  Georgi  i  Washington  Way, 

Richland,  WA. 
August  4.  1994.  at  the  Red  Lion.  Seattle 

Airport.  18740  Panfic  Highway 

South,  Seattle.  Wi  ^. 
August  9.  1994.  at  tl  >e  Red  Lion.  400 

Industry  Street.  Astoria.  OR. 
August  10.  1994,  at  he  Red  Lion- 
Downtown.  310  s}lV  Lincoln, 

Portland.  OR. 

All  meetings  are  scheduled  from 
7-9:30  p.m. 

ADDRESS:  Comment^  regarding  the  scope 
of  the  PEIS  should  t  e  addressed  to 


Services,  P.O.  Box 
Vf  A,  98640  and 


Contact  Roy 
C|onsulting}  at  the 
one  206/665- 
(Columbia  Basin 
ority)  at  503/ 


teljph 


Ajthc 


USFWS. 
a  better 

cximulative  effects 
anadromous 
current  fish 
naturally 
steelhead  in  the 


snd 


The  need  for  a  comprehensive 
analysis  has  arisen  because: 

•  There  are  approximately  90 
Federally  operated  and/or  funded 
anadromous  fish  hatcheries  in  the 
Columbia  River  system  and  more 
facilities  are  planned. 

•  Most  of  these  hatcheries  and 
facilities  were  designed  and  constructed 
to  augment  the  naturally  spawning 
salmon  and  steelhead  runs  that  were 
severely  depleted  by  Federally  funded 
or  licensed  water  development 
throughout  the  Columbia  River  Basin. 

•  The  augmentation  was  intended  to 
mitigate  for  fisheries  losses  experienced 
by  non-Indian  sport  and  commercial 
fisheries  as  well  as  to  meet  treaty  trust 
responsibilities  to  Native  Americans. 

•  Since  construction,  and  although 
original  objectives  remain  immet,  the 
scope  of  this  hatchery  system's 
obligations  has  been  substantially 
expanded  to  meet: 

(1)  Protection  and  recovery  of 
threatened  and  endangered  species. 

(2)  Prodnction  obligations  incurred 
under  the  auspices  of  the  U.S./Canada 
negotiations. 

(3)  The  court  approved  Columbia 
River  Salmon  and  Steelhead 
Management  Framework'Plan. 

•  Regional  human  population  growth 
has  increased  demands  for  consumptive 
use  of  salmon  at  a  time  when  natural 
production  habitat  conditions  such  as 
instream  flow,  spawning  gravels, 
streamside  vegetation,  etc.  are  at  an  all 
time  low. 

•  Public  pressure  on  Federal  agencies 
has  increased  to  meet  all  of  these 
demands  while  insuring  minimal  risk  to 
the  genetic  integrity  of  naturally 
spawning  populations. 

In  the  proposed  PEIS,  an  array  of 
alternatives  with  a  range  of  artificial  vs. 
natural  production  strategies  will  be 
evaluated  pursuant  to  NEPA.  As 
envisioned,  this  document  will  serve  as 
a  foundation  for  planning  at  the 
hatchery  level  and  site-specific 
environmental  analysis  may  be  tiered 
off  of  this  document. 

Any  proposed  Federal  actions 
evolving  from  this  evaluation  may  or 
may  not  be  a  departure  from  current  fish 
hatchery  operating  programs. 

Dated:  |uly  18. 1994. 

For  the  U.S.  Fish  and  Wildlife  Service: 
Michael  ].  Spear. 
Regional  Director 

Dated:  luly  18. 1994. 

For  the  National  Marine  Fisheries  Service: 
|.  Gary  Smith. 
Acting  Regional  Director. 

Dated:  July  18.  1994 


For  the  Bonneville  Power  Administration: 
Randall  W.  Hardy. 

Administrator. 

(Notice:  Notice  of  Intent.to  Prepare  an 
Environmental  Impact  Statement  to 
comprehensively  examine  the  potential 
impacts  of  artificial  production  on  Columbia 
River  fish  to  facintale  management  decisions 
regarding  existing  or  proposed  fish  hatchery 
programs) 

IFR  Doc.  94-17940  Filed  7-22-94;  8:45  ami 

BILLING  CODE  4310-6S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AK-«64-4230-05-P;  F-19525-A2  and  F- 
19525-B2J 

Alaska  Native  Claims  Selections 

In  accordance  with  Departmental 
regulation  43  GFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601.  1613(a).  will  be  issued  to 
Council  Native  Corporation  for 
approximately  14.858.25  acres.  The 
lands  involved  are  in  the  vicinity  of 
Council.  Alaska,  within  Tps.  5  and  6  S... 
Rs.  25  W..  Kateel  River  Meridian. 
Alaska. 

A  notice  of  the^decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  [(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  24, 1994  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an    . 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Ana  M.  StaCEbrd. 

Land  Law  Examiner.  Branch  of  Northern 

Adjudication. 

IFR  Doc.  94-17976  Filed  7-22-94:  8:45  ami 
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[UT-050-04-421 0-05] 
Proposed  Plan  Amendment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  This  notice  of  intent  is  to  advise 
the  public  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  consider 
a  proposal  which  would  require 
amending  an  existing  planning 
document. 

SUMMARY:  The  BLM  is  proposing  to 
amend  the  Warm  Springs  Resource 
Management  Plan,  which  includes 
BLM-administered  lands  in  Millard 
County,  Utah.  The  purpose  of  the 
amendment  would  be  to  identify  certain 
lands  as  suitable  for  transfer  to  the  State 
of  Utah,  through  State  indemnity 
selection,  for  agricultural  purposes. 

DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  tlie  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  August  24, 1994. 

ADDRESSES:  Comments  on  the  proposed 
plan  amendment  should  be  sent  to  F. 
Rex  Rowley^  Bureau  of  Land 
Management,  Warm  Springs  Resource 
Area  Manager,  15  East  500  North,  P.O. 
Box  778,  Fillmore,  Utah  84631.  Existing 
planning  documents  and  information 
are  available  at  the  above  address  or 
telephone  (801)  743-6811. 

SUPPLEMENTARY  INFORMATION:  The  lands 
identified  for  transfer  comprise  200 
acres  in  Millard  County  described  as 
follows:  T.  21  S.,  R.  lo'w.,  Sec.  29, 
VVV2SWV4,  EV:iSEV4.  SW'ASE'/.,  Salt 
Lake  Meridian,  Utah.  The  existing  plan 
does  not  identify  these  lands  for 
disposal.  However,  the  State  of  Utah 
filed  a  State  indemnity  selection 
application,  UTU-71695.  to  have  200 
acres  of  Federally  owned  land  and 
interest  in  land  transferred  to  the  State 
of  Utah  pursuant  to  sections  2275  and 
2276  of  the  Revised  Statutes,  as 
amended,  (43  U.S.C.  851-852). 
Satisfaction  of  indemnity  selection 
rights  and  disposal  of  parcels  for  that 
purpose  are  considered  as  "serving  the 
national  interest"'  in  the  context  of 
Section  102(a)(1)  of  the  Federal  Land 
Policy  and  Management  Act  of  1 976 
(FLPMA)  and  in  connection  with  land 
use  planning.  Therefore,  this  proposal 
appears  to  have  merit  and  will  be 
considered  through  the  plan 
amendment  process. . 
A.].  Meredith, 
Acting  State  Director. 

IFR  Doc.  94-17951  Filed  7-22-94;  8:45  am| 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  impact 
Statement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
AGENCY:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  and  announcement  of  a 
period  during  which  written  comments 
regarding  the  scope  of  the 
environmental  impact  statement  (EIS) 
analysis  will  be  received. 


SUMMARY:  Notice  is  hereby  given  that 
the  office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
intends  to  prepare  a  supplemental  EIS 
to  the  1990  Bureau  of  Land  Management 
EIS  that  will  update  the  identified 
impacts  and  analyze  and  new  probable 
impacts  of  mining  at  the  Proposed 
Fence  Lake  Mine,  Cibola  and  Catron 
Counties,  New  Mexico  and  Apache 
County,  Arizona.  As  required  by  the 
New  Mexico  State  Program,  Salt  River 
Project  (SRP)  has  submitted  an 
administratively  complete  permit 
application  for  the  proposed  surface 
coal  mine.  The  permit  application 
contains  life-of-mine  information  that 
the  Department  of  the  Interior  will  use 
to  evaluate  alternative  actions  in  the  EIS 
and  will  assist  the  Department  in 
making  decisions  on  the  surface  coal 
mining  operation  northwest  of 
Quemado,  New  Mexico  and  in  the  State 
of  Arizona.  OSM  requests  that  other 
agencies  and  the  public  submit  written 
comments  or  statements  to  it  concerning 
the  scope  of  the  EIS  analysis. 
DATES:  Written  comments  or  statements 
concerning  the  scope  of  the  EIS  will  be 
accepted  through  September  15. 1994,  at 
the  location  given  under  ADDRESSES. 
ADDRESSES:  Written  comments  or 
statements  concerning  the  scope  of  the 
EIS  should  be  mailed  or  hand  delivered 
to  Russell  F.  Price,  Acting  Assistant 
Director,  Attn:  Billie  E.  Clark,  Jr.,  OSM, 
Western  Support  Center,  1999 
Broadway,  Suite  3320,  Denver,  Colorado 
80202-5733. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billie  E.  Clark,  Jr.,  Chief,  Federal  and 
Indian  Permitting  Branch,  at  the  Denver, 
Colorado,  location  giver  under 
ADDRESSES  (telephone:  303-672-5604). 
SUPPLEMENTARY  INFORMATION:  SRP's 
proposed  Fence  Lake  Mine  consists  of 
Federal,  State  and  private  coal  leases 
situated  on  approximately  18,000  acres 
northwest  of  Quemado,  New  Mexico. 
The  Federal  Coal  Leases  Nos.  are 
NMNM  78371  and  NMNM  86717.  The 


proposed  mine  would  remove 
approximately  80  million  tons  of  coal, 
by  surface  methods,  over  the  47  year 
life-of-mine.  Approximately  1.8  million 
tons  of  coal  would  be  removed  per  year 
through  year  28  with  about  3  million 
tons  of  coal  per  year  being  removed 
ft-om  year  29  through  year  40.  The 
project  described  in  the  application  also 
includes  a  proposed  45-mile  railroad 
spur  that  would  be  constructed  west 
from  the  mine  to  supply  coal  to  the 
existing  Coronado  Generating  Station, 
located  approximately  6  miles  ft-om  St. 
Johns.  Arizona. 

OSM  will  prepare  the  supplemental 
EIS,  which  will  evaluate  alternative 
actions  that  the  Department  could  take 
on  Federal  decisions  related  to  this 
project.  In  accordance  with  the  New 
Mexico  State  Program  the  New  Mexico 
Mining  and  Minerals  Department  must 
take  permitting  actions  on  the  proposed 
surface  coal  mining  operation  within 
the  State  of  New  Mexico.  The  major 
alternative  actions  thus  far  identified  for 
consideration  are  approval  of  the 
mining  plan  and  permit  appHcation 
with  such  conditions,  if  any,  as  would 
be  necessary  to  assure  it  compliance 
with  requirements  of  the  Surface  mining 
Control  and  Reclamation  Act  of  1977,  its 
implementing  regulations,  and  other 
Federal  laws;  disapproval  of  the  mining 
plan  and  permit  application;  and  no 
action.  Other  alternative  actions  may  be 
identified  based  on  comments  received 
by  OSM  regarding  the  scope  of  the 
supplemental  EIS  analysis. 

OSM  is  requesting  that  any  interested 
party  submit  written  comments  or 
statements  regarding  the  scope  of  the 
supplemental  EIS.  Comments/ 
statements  regarding  the  scope  of  the 
supplemental  EIS.  Comments/ 
statements  received  by  OSM  will  assist 
that  agency  in  gathering  information 
and  further  defining  existing  issues  or 
identifying  new  issues  or  concerns  that 
the  supplemental  EIS  should  address. 
Public  meetings  will  be  held  in  the 
vicinity  of  the  proposed  Fence  Lake 
surface  coal  mining  operation  to  allow 
presentation  of  oral  comments  and 
statements  prior  to  the  closing  of  the 
scoping  comment  period.  Actual  times 
and  locations  of  these  meetings  will  be 
announced  in  local  newspapers  at  a 
later  date. 

Dated:July  20. 1994. 

Brent  WahlquisI, 

Assistant  Director,  Reclamation  and 
Regulatory  Policy. 

|FK  Doc.  94-18023  Filed  7-22-94;  8:45  iim| 
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DEPARTMENT  OF  Jl  STICE 
Information  CoUectic  ns  Under  Review 

The  Office  of  Mang  >ement  and  Budget 
(0MB)  has  been  sent  he  following 
collection(s)  of  inforri  lation  proposals 
for  review  under  the  >rovisions  of  the 
Paperwork  Reductior  Act  (44  U.S.C. 
Chapter  35)  and  the  P  aperwork 
Reduction  Reauthorii  ation  Act  since  the 
last  list  was  publisher.  Entries  are 
grouped  into  submiss  on  categories, 
with  each  entry  conta  ning  the 
following  informatior: 

(1)  the  title  of  the  fc  rm/coUection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  co  nponent  of  the 
Department  sponsoring  the  collection; 

(3)  how  often  the  fcrm  must  be  filled 
out  or  the  informatioi  is  collected; 

(4)  who  will  be  ask  id  or  required  to 
respond,  as  well  as  a  )rief  abstract; 

(5)  an  estimate  of  th  e  total  number  of 
respondents  and  the  i  mount  of  time 
estimated  for  an  aven  ge  respondent  to 

.  respond; 

(6)  an  estimate  of  tf  e  total  public 
burden  (in  hours)  ass<iciated  with  the 
collection;  and, 

(7)  an  indication  as  to  whether 
Section  3504(h)  of  Pu  >lic  Law  96-511 
applies. 

Comments  and/or  s  jggestions 
regarding  the  item(s)  i  ;ontained  in  this 
notice,  especially  regi  rding  the 
estimated  pubUc  hurt  en  and  associated 
response  time,  shoulc  be  directed  to  the 
OMB  reviewer.  Mr.  le  f  Hill  on  (202) 
395-7340  and  to  the  I  Apartment  of 
Justice's  Clearance  Of  ker,  Mr.  Robert  B. 
Briggs.  on  (202)  514-^  319.  If  you 
anticipate  commentin  g  on  a  form/ 
collection,  but  find  th  U  time  to  prepare 
such  comments  will  j  revent  you  from 
prompt  submission,  y  )u  should  notify 
the  OMB  reviewer  ani  the  Department 
of  Justice  Clearance  C  fficer  of  your 
intent  as  soon  as  poss  ble.  Written 
comments  regarding  t  ie  burden 
estimate  or  any  other  ispect  of  the 
collection  may  be  sub  nitted  to  Office  of 
Information  and  Regu  atory  Affairs, 
Office  of  Managemeni  and  Budget, 
Washington,  DC  2050 1,  and  to  Mr. 
Robert  B.  Briggs,  Dep;  rtment  of  Justice 
Clearance  Officer,  Sys  (ems  Policy  Staff/ 
Information  Resource ;  Management/ 
Justice  Management  E  ivision  Suite  850. 
WCTR,  Washington,  I  C  20530. 


Revision  of  a  Current 
Collection 

(1)  Victims  of  Crimi 
Victim  Compensation 
Program  Performance 

(2)  OJP  Form  7390/; 
I  rograms. 

(t)  Annually. 


y  Approved 

Act,  Crime 
Grant  Program, 
Report  (Revised). 

Office  of  Justice 


(4)  State  and  Local  Governments.  The 
information  requested  is  necessary  to 
generate  and  submit  a  statutorily 
required  report  to  the  President  and  the 
Congress  on  the  effectiveness  of  the 
Victims  of  Crime  Act,  as  amended,  and 
to  ensure  grantees'  compliance  with 
statutory  criteria.  The  affected  public 
includes  up  to  52  states  and  territories 
administering  the  crime  victim 
comf)ensation  grant  program. 

(5)  52  respondents  a  1  hour  per 
response. 

(6)  104  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Datedjuly  15, 1994. 
Robert  B.  Briggs, 

Department  Chamnce  Officer.  United  States 
Department  of  Justice . 
[FR  Doc.  94-17978  Filed  7-22-94:  8:45  am) 

aiLUNO  C006  4410-1S-M 


Drug  Enforcement  Administration 
[Docket  No.  89-46] 

James  H.  Brown,  M.D.;  Revocation  of 
Registration 

On  May  26. 1989.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  James  H.  Brown,  M.D. 
(Respondent),  of  New  Orleans, 
Louisiana,  proposing  to  revoke  his  DEA 
Certificate  of  Registration.  AB3370967, 
and  deny  any  pending  applications  for 
renewal  of  such  registration.  The 
statutor>-  basis  for  the  Order  to  Show 
Cause  was  that  Dr.  Brown's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823(0. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause.  Following 
prehearing  procedures,  a  hearing  was 
held  in  New  Orleans.  Louisiana,  on 
March  31  and  April  1.  1993.  On  January 
25,  1994,  in  her  findings  of  fact, 
conclusions  of  law,  and  recommended 
ruling,  the  administrative  law  judge 
recommended  that  Respondent's  DE^\ 
Certificate  of  Registration  be  revoked. 

On  February  11, 1994,  Respondent 
filed  exceptions  to  Judge  Bittner's 
recommended  ruling  pursuant  to  21 
CFR  1316.66.  and  on  February  28,  1994. 
the  administrative  law  judge  transmitted 
the  record  to  the  then-Acting 
Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67,  hereby 
i-ssues  his  final  order  in  this  matter 
ba.sed  upjon  findings  of  fact  and 


conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  the  Respondent  is  a  psychiatrist 
who  graduated  from  medical  school  in 
1947.  Respondent,  as  of  the  date  of  the 
hearing,  maintained  a  private  practice  as 
a  psychiatrist  in  New  Orleans, 
Louisiana. 

The  administrative  law  judge  found 
that  in  November  or  De(»mber  1986.  an 
informant  told  DEA  that  Respondent 
issued  prescriptions  for  controlled 
substances  in  exchange  for  money. 
Consequently,  on  several  occasions 
between  December  3, 1986  and  February 
26,  1987,  the  informant  and  an 
undercover  police  officer  purchased 
controlled  substance  prescriptions  from 
Respondent  for  no  legitimate  medical 
reason. 

During  the  first  visit  on  December  3. 
1986,  the  informant  advised  the 
Respondent  that  she  wanted  to  purchase 
Valium,  a  Schedule  IV  controlled 
substance,  to  use  with  her  boyfriend. 
The  informant  did  not  provide  the 
Respondent  with  any  medical  problem 
or  condition,  and  paid  the  Respondent 
$80.00  in  exchange  for  a  prescription  for 
60  dosage  units  of  Valium. 

During  the  second  visit  on  December 
12,  1985,  the  informant  told  the 
Respondent  that  her  boyft-iend  had 
swapped  some  of  the  Valium 
Respondent  had  prescribed  for  Seconal, 
a  Schedule  II  controlled  substance.  The 
informant  then  asked  for  some  Seconal, 
telling  Respondent  that  she  and  her 
friends  liked  to  use  the  drug,  the 
Respondent  issued  a  prescription  for  30 
Seconal  in  exchange  for  $80,  and  told 
the  informant  to  destroy  the  pill  bottle. 

On  January  8. 1987,  an  unaercover 
police  officer  accompanied  the 
informant  to  Respondent's  office,  posing 
as  her  boyfriend.  The  Respondent  wrote 
both  the  undercover  officer  and  the 
inforrhant  prescriptions  for  30  Seconal  . 
in  exchange  for  $160.  The  officer 
testified  at  the  hearing  that  Respondent 
did  not  perform  any  physical 
examination  on  either  of  them,  nor  was 
there  any  discussion  of  any  medical 
problems. 

On  February  10, 1987.  the  informant 
returned  alone  to  Respondent's  office. 
Respondent  issued  two  prescriptions, 
one  in  the  informant's  name,  and  one  in 
the  name  of  the  undercover  officer.  Each 
prescription  was  for  30  Seconal  and 
informant  paid  the  Respondent  $160. 
On  February  26,  1987,  the  undercover 
officer  vyent  to  Respondent's  office 
alone.and  received  two  prescriptions  for 
Seconal,  in  exchange  for  $160,  again 
with  one  pre.scription  in  the  name  of  the 
undercover  officer  and  the  other  in  the 
informant's  name. 


On  August  3, 1987,  a  search  warrant 
was  executed  at  Respondent's  office 
which  revealed  handwritten  notes 
regarding  the  informant  and  the 
undercover  officer  in  a  file,  and      .  - 
prescription  bottles  of  various 
controlled  substances  which  bore  the 
names  of  other  physicians.  Respondent 
stated  that  the  bottles  were  brought  in 
by  patients  who  no  longer  used  those 
drugs,  and  that  he  dispensed  them  to 
other  patients  as  needed.  Respondent 
did  not  maintain  an  inventory  of  the 
drugs  nor  did  he  know  the  expiration 
dates  of  the  medication.  Respondent 
testified  at  the  hearing  that  patients 
sometimes  gave  him  medications  they 
they  had  been  prescribed  by  other 
physicians,  and  that  he  sometimes  gave 
small  quantities  of  these  drugs  to  other 
patients  as  a  trial  before  issuing 
prescriptions  for  the  patients. 

On  July  30, 1987.  Respondent  was 
indicted  by  the  grand  jury  of  the  Umted 
States  District  Court  for  the  Eastern 
District  of  Louisiana  on  eight  felony 
counts  of  violating  21  U.S.C.  841  for 
issuing  prescriptions  for  controlled 
substances  to  the  informant  and  the 
officer.  On  September  15, 1987,  a 
superseding  information  was  filed 
charging  Respondent  with  one 
misdemeanor  count  of  violating  18 
U.S.C.  2  and  21  U.S.C.  844  by  aiding 
and  abetting  the  possession  of  Valium 
that  was  not  dispensed  in  the  normal 
course  of  professional  practice  or  for  a 
legitimate  medical  purpose.  On 
September  17, 1987,  Respondent  pled 
guilty  to  the  misdemeanor  count,  and 
the  indictment  was  dismissed.  On 
November  20, 1987,  Respondent  was 
placed  on  two  years  active  probation, 
ordered  to  perform  250  hours  of 
community  service,  fined  $25,000.  and 
ordered  to  pay  a  special  assessment  of 
$25.  On  March  29, 1988.  the  court 
denied  Respondent's  motion  for 
reduction  of  sentence. 

On  November  12, 1987.  Respondent 
surrendered  his  DEA  registration  with 
respect  to  Schedule  II  controlled 
substances.  Respondent  testified  that  he 
was  initially  asked  to  surrender  his 
registration  in  all  schedules,  but 
refused,  believing  that  he  was  to  retain 
his  Schedule  III  through  V  privileges  as 
part  of  the  plea  agreement,  and  that 
when  he  was  later  issued  a  registration 
in  Schedules  HI  through  V,  he 
understood  it  to  be  pursuant  to  the  plea 
agreement.  The  administrative  law 
judge  found  that  the  plea  agreement 
specified  that  Respondent  would 
surrender  his  DEA  registration  in 
Schedule  11,  did  not  refer  to  Schedules 
III  through  V.  and  explicitly  stated  that 
"no  other  promise  has  been  made  or 
implied  by  or  for  either  the 


[Respondent]  or  the  [United  States 
Attorney's  Office)". 

On  March  5. 1993,  Respondent  filed 
a  Motion  to  Enforce  Plea  Agreement  in 
the  United  States  District  Court  for  the 
Eastern  District  of  Louisiana,  alleging 
that  he  agreed  to  plead  guilty  to  a 
misdemeanor  and  to  surrender  his  DEA 
registration  in  Schedules  I  and  II  in 
,  return  for  the  Government's  agreement 
to  dismiss  the  indictment  and  forego 
forfeiture  and  administrative  revocation 
proceedings.  On  March  10, 1993,  the 
court  denied  Respondent's  motion  on 
grounds  that  the  plea  agreement  was  not 
ambiguous  but,  rather,  silent  as  to 
Respondent's  Schedule  III  through  V 
privileges,  and  that  if  it  had  been  the 
intention  of  the  parties  to  preclude  DEA 
from  proceeding  against  Respondent's 
registration  in  those  schedules,  it  could 
have  been  indicated  in  the  plea 
agreement. 

The  administrative  law  judge  found 
that  on  July  22,  and  November  18,  1988. 
the  Louisiana  State  Board  of  Medical 
Examiners  (Board)  conducted  a  hearing 
on  charges  that  Respondent's 
prescribing  to  the  informant  and  the 
officer  violated  the  Louisiana  Medical 
Practice  Act.  On  December  9, 1988,  the 
Board  issued  a  decision  in  which  it 
found  that  Respondent's  prescribing 
was  for  an  illegitimate  purpose 
motivated  by  financial  gain.  However, 
based  on  its  finding  that  Respondent's 
activity  was  unlikely  to  recur  in  the 
future,  the  Board  suspended 
Respondent's  medical  license  for  two 
years,  stayed  all  but  four  months  of  the 
suspension  and  imposed  terms  of 
probation,  including  that  Respondent 
not  handle  any  controlled  substances, 
that  he  obtain  at  least  50  hours  of 
continuing  medical  education  per  year, 
and  that  he  pay  a  fine  of  $5,000. 

On  December  19, 1988,  Respondent 
filed  an  Application  for  Rehearing, 
which  was  denied  by  the  Board  on 
January  5, 1989.  Respondent  then  filed 
a  request  in  state  court  for  reversal  of 
the  Board's  order  or  a  remind  for  further 
proceedings.  Following  an  evidentiary 
hearing,  on  April  29, 1991,  the  court 
remanded  the  case  to  the  Board  for 
issuance  of  a  new  decision.  On  June  20, 
1991,  the  Board  issued  another  decision 
making^the  same  findings  and  im|>osing 
the  same  sanctions  as  the  initial 
decision.  Respondent  again  appealed  to 
the  court,  which  stayed  the  Board's 
order.  The  stay  was  still  in  effect  as  of 
the  date  of  the  hearing  in  this  matter. 

Respondent  admitted  at  the 
administrative  bearing  that  he  was  "lax" 
with  respect  to  his  prescribing  to  the 
informant  and  the  officer.  Respondent 
also  testified  that  the  individuals  paid 
him  for  their  office  visits,  not  for  the 


prescriptions,  and  that  the  informant 
told  him  that  she  was  nervous  and  had 
headaches.  However.  Respondent  later 
acknowledged  that  the  informant  denied 
having  headaches  or  tension,  and  that 
Seconal  is  not  prescribed  for  headaches. 
Respondent  testified  that  he  believed 
that  the  informant  and  the  undercover 
officer  manipulated  him.  The 
Respondent  further  testified  that  the 
loss  of  his  DEA  registration  would  make 
it  difficult  to  treat  his  patients,  and  to 
his  willingness  to  cooperate  with  DEA 
in  verifying  compliance  with  the  rules 
and  regulations  surrounding  a  DEA 
registration. 

Respondent  presented  the  testimony 
of  several  witnesses  as  to  his 
professional  competence  and  concern 
for  his  patients.  Included  among  these 
witnesses  was  a  patient  of  Respondent, 
two  psychiatrists,  Respondent's  brother, 
two  of  his  sons,  as  well  as  his  daughter- 
in-law.  The  witnesses  testified  to 
Respondent's  exemplary  character  and 
his  exceptional  abilities  as  a  medical 
provider;  to  the  devastating  impact  of 
the  criminal  and  disciplinary 
proceedings  upon  the  Respondent;  and 
to  the  unlikehhood  that  Respondent 
would  abuse  his  controlled  substance 
privileges  in  the  future.  However,  the 
administrative  law  judge  accorded  little 
weight  to  their  testimony  since  the 
witnesses  did  not  appear  to  he  fully 
apprised  of  the  extent  of  Respondent's 
misconduct. 

Pursuant  to  21  U.S.C.  823(fJ  and 
824(a)(4)  the  Deputy  Administrator  may 
revoke  a  registration  and  deny  any 
application  for  such  registration,  if  he 
determines  that  the  continued 
registration  would  be  inconsistent  with 
the  pubUc  interest  In  determining  the 
public  interest,  the  following  factors  are 
considered. 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  apphcant's  conviction  record 
imder  Federal  or  State  laws  relating  to 
the  distribution,  or  disp>ensing  of 
controlled  substances. 

(4)  Compliance  with  apphcable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  the 
factors  and  give  each  factor  the  weight 
he  deems  appropriate.  See  Henry  J. 
Schwarz,  Jr.  M.D..  Docket  No.  88-42,  54 
FR  16422  (1989). 
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In  considering  v  hether  grounds  exist 
to  revoke  Responc  ent's  DEA 
registration,  the  at  ministrative  law 
judge  found  factor  >  one  through  four 
relevant  in  light  of  the  evidence 
regarding  the  prea  :riptions  Respondent 
issued  to  the  infor  nant  and  undercover 
police  officer;  his  '  ransfer  of  controlled 
substances  among  patients;  the  action 
taken  by  the  Boara;  and  Respondent's 
subsequent  convic  don. 

The  administrat  ve  law  judge  found 
that  the  informant  obtained  Valium 
from  the  Respondent  on  her  first  visit  to 
him,  although  she  presented  no  medical 
condition  warrant;  ng  the  prescription. 
The  administrative  law  judge  also  found 
that  on  the  next  vi  iit,  the  informant  told 
Respondent  that  h  !r  boyfriend  swapped 
some  of  the  previo  jsly  prescribed 
Valium  for  Secona  ;  Respondent  warned 
the  informant  that  she  should  not  use 
-  the  drug  "just  to  g<  t  high";  and  the 
informant  did  not  ndicate  any  medical 
need  for  controUec  substances. 
Nonetheless,  Resp-  mdent  gave  the 
informant  a  prescr  ption  for  Seconal.  In 
addition.  Respond  mt  issued 
prescriptions  for  S  K;onal  for  the 
informant  and  the  indercover  officer 
when  they  visited  lim  together;  when 
the  informant  later  visited  Respondent 
by  herself;  and  wb  m  the  officer 
subsequently  visit)  d  Respondent  by 
himself. 

The  administrat)  ve  law  judge  found 
that  the  Respondei  t  took  no  medical 
history  and  condui  led  no  physical 
examinations  durii  ig  any  of  the  visits, 
and  that  neither  of  the  individuals 
demonstrated  a  m€  dical  need  for  the 
prescriptions  they  "eceived.  Therefore, 
the  administrative  law  judge  found  that 
Respondent's  pres(  riptions  to  the 
informant  and  the  Dfficer  were  not 
issued  for  a  legitin  ate  medical  purpose. 

The  adminislrati  ve  law  judge  further 
found  that  althoug  i  Respondent 
conceded  that  he  v  as  "lax"  in  his 
prescribing  of  cont  -oiled  substances,  he 
has  not  acknowled  ;ed  that  he  abused 
the  privileges  he  hi  ild  as  a  DEA 
registrant,  and  that  under  the 
circumstances,  htt  e  credence  should  be 
placed  upon  Respc  ndent's  testimony 
that  he  will  be  mor  3  careful  in  the  future 
if  permitted  to  reta  n  his  DEA 
registration  in  Sch(  dules  III  through  V. 
Therefore,  Judge  B;  ttner  concluded  that 
Respondent's  conti  nued  registration 
would  not  be  consi  stent  with  the  public 
interest,  and  recommended  that 
Respondent's  DEA  registration  be 
revoked  and  that  ai  ly  pending 
applications  be  dei  ied.  The  Respondent 
filed  exceptions  to  the  administrative 
law  judge's  recomi]  lendation 
incorporating  the  a  -guments  in  his  post- 
hearing  brief  filed  <in  July  17,  1993. 


The  Deputy  Administrator  having 
considered  the  entire  record  adopts  the 
administrative  law  judge's  findings  of 
fact,  conclusion  of  law,  and 
recommended  ruling  in  its  entirety.  The 
Deputy  Administrator  considered  the 
arguments  made  by  Respondent  in  his 
exceptions  to  the  extent  already 
considered  by  the  administrative  law 
judge  in  rendering  her  recommendation 
and  adopted  herein. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  Q.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  AB3370967, 
issued  to  James  H.  Browm,  M.D.,  be  and 
it  hereby  is,  revoked,  and  any  pending 
applications  be,  and  they  hereby  are, 
denied.  This  order  is  effective  August 
24,  1994. 

Dated:  July  15, 1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

|FR  Doc.  94-17946  Filed  7-22-94:  8:45  am) 
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[Docket  No.  94-18] 

Roland  W.  Jones  III,  M.D.;  Revocation 
of  Registration 

On  August  25, 1993,  the  Deputy 
Assistant  Administrator,  (then -Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Roland  W.  Jones,  III,  M.D.  (Respondent), 
of  Orange,  Texas.  The  Order  to  Show 
Cause  proposed  to  revoke  Dr.  Jones' 
DEA  Certificate  of  Registration, 
AJ1690406,  and  deny  any  pending 
applications  for  renewal  of  such 
registration.  The  Order  to  Show  Cause 
alleged  that  Respondent  was  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Texas  and  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  alleged  that 
on  November  9,  1990,  the  Texas  State 
Board  of  Medical  Examiners  (Board) 
placed  Respondent's  license  to  practice 
medicine  on  ten  years  probation  with 
several  terms  and  conditions.  The  Board 
found  that  Respondent  engaged  in  the 
intemperate  use  of  alcohol,  that  he  had 
been  disciplined  by  a  hospital,  and  that 
he  failed  to  keep  accurate  records  of 
purchases  and  disposals  of  controlled 
substances. 

The  Order  to  Show  Cause  further 
alleged  that  based  upon  Respondent's 
failure  to  follow  the  terms  and 


conditions  of  the  November  9, 1990 
probation  order,  effective  August  20, 
1992,  the  Board  suspended 
Respondent's  state  license  to  practice 
medicine.  In  addition,  effective  June  26, 
1992,  the  Texas  Department  of  Public 
Safety  canceled  Respondent's  state 
registration  to  handle  controlled 
substances.  As  a  result.  Respondent  is 
no  longer  authorized  by  state  law  to 
handle  controlled  substances. 

Respondent  filed  a  request  for  a 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause,  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner.  On 
January  24, 1994,  the  Government  filed 
a  motion  for  summary  disposition, 
which  was  accompanied  by  a  copy  of 
the  Texas  Department  of  Public  Safety 
Certification  of  Non-Registration. 
Respondent  did  not  file  a  response  to 
the  Government's  motion. 

On  February  28, 1994,  in  her  opinion 
and  recommended  decision,  the 
administrative  law  judge  found  that  the 
Respondent  did  not  deny  that  his  state 
license  to  practice  medicine  has  been 
suspended  or  that  his  state  registration 
to  handle  controlled  substances  has 
been  canceled.  The  administrative  law 
judge  therefore,  granted  the 
Government's  motion  for  summary 
disposition  and  recommended  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked. 

On  March  30,  1994,  The 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Deputy  Administrator  adopts  the 
opinion  and  recommended  decision  of 
the  administrative  law  judge  in  its 
entirety.  The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  fames  H.  Nickens,  M.D.,  57 
FR  59847  (1992);  Elliott  Monroe.  M.D., 
57  FR  23246  (1992);  Bobby  Watts,  M.D., 
53  FR  11919  (1988). 

The  administrative  law  judge  properly 
granted  the  Government's  motion  for 
summary  disposition.  It  is  well-settled 
that  when  no  question  of  fact  is 
involved,  or  when  the  facts  are  agreed 
upon,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 


witnesses  is  not  obligatory.  The 
rationale  is  that  Congress  does  not 
intend  administrative  agencies  to 
perform  meaningless  tasks.  Phillip  E. 
Kirk.  M.D..  48  FR  32887  (1983).  affd  sub 
nom  Kirk  v.  Mullen,  749  F.2d  297  (6th 
Cir.  1984);  Alfred  Tennyson 
Smurthwaite.  N.D..  43  FR  11873  (1978); 
see  also,  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers.  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977);  United  States 
V.  Consolidated  Mines  and  Smelting  Co., 
Ltd.,  455  F.2d  432,  453  (9th  Cir.  1971). 

Since  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Texas,  it  is  not 
necessary  to  reach  a  conclusion 
regarding  whether  his  continued 
registration  is  inconsistent  with  the 
public  interest. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  AJ1690406, 
previously  issued  to  Roland  W.  Jones, 
III,  M.D.,  be,  and  it  hereby  is,  revoked 
and  that  any  pending  applications  for 
renewal  of  such  registration  be,  and  they 
hereby  are,  denied.  This  order  is 
effective  August  24, 1994. 

Dated:  July  15, 1994. 
Stephen  H.  Greene, 

Depu  ty  A  dministrator. 

[FR  Doc.  94-17947  Filed  7-22-94;  8:45  am) 
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[Docket  No.  94-21] 

Bottshoko  P.  Marang,  M.O.;  Revocation 
of  Registration 

On  December  10, 1993,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  and  Immediate 
Siispension  of  Registration  to  Boitshoko 
P.  Marang,  M.D.  (Respondent).  The 
Order  to  Show  Cause  proposed  to 
revoke  DEA  Certificate  of  Registration, 
BM1482506,  and  deny  any  pending 
appUcations  for  renewal  of  such 
registration.  The  grounds  for  the 
issuance  of  the  Order  to  Show  Cause 
were  that  the  State  of  Michigan  had 
revoked  Respondent's  license  to 
practice  medicine  and  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Additionally,  citing  his  preliminary 
finding  that  Respondent's  continued 
registration  posed  an  imminent  danger 
to  the  public  health  and  safety,  the 
Acting  Administrator  ordered  the 
immediate  suspension  of  Respondent's 


registration  pending  the  outcome  of 
these  proceedings.  21  U.S.C.  824(d). 

On  December  10,  1993,  the  Order  to 
Show  Cause  and  Immediate  Suspension 
of  Registration  was  personally  served  on 
Respondent  at  the  Wayne  County  Jail, 
570  Clinton  Street,  Detroit,  Michigan. 
By  letter  dated  January  9, 1994, 
Respondent  requested  a  hearing  on  the 
issues  raised  in  the  Order  to  .Show 
Cause.  The  matter  was  placed  on  the 
docket  of  Administrative  Law  Judge 
Paul  A.  Tenney.  On  February  15,  1994. 
the  Government  filed  a  motion  for 
summary  disjrosition.  A  copy  of  the 
motion  was  forwarded  to  Respondent  at 
the  address  he  provided  in  his  request 
for  a  hearing,  the  Wayne  County  Jail. 
The  envelope  which  contained  the 
Government's  motion  for  summary 
disposition  was  returned  to  the 
Government  with  the  notation 
"addressee  unknown."  Government 
counsel  verified  that  the  Respondent 
remained  an  inmate  in  the  Wayne 
County  Jail  and  on  March  14, 1994, 
again  forwarded  a  copy  of  the 
Government's  motion. 

On  February  16. 1994,  the 
administrative  law  judge  attempted  to 
serve  Respondent  with  an  order  which 
allowed  Respondent  14  days  in  which 
to  respond  to  the  Government's  motion 
for  summary  disposition.  The  envelope 
was  returned,  marked,  "addressee 
unknown."  On  April  7, 1994,  the 
administrative  law  judge  forwarded  a 
second  order  to  Respondent,  by  certified 
mail.  Respondent  failed  to  file  a 
response  to  the  order. 

By  order  dated  April  25,  1994,  the 
administrative  law  judge  found  that 
Respondent  waived  his  opportunity  for 
a  hearing,  and  recommended  that  a  final 
order  be  entered  under  21  CFR  1301.57. 
Alternatively,  the  administrative  law 
judge  granted  the  Government's  motion 
for  siunmary  disposition.  Neither  party 
filed  exceptions  to  the  administrative 
law  judge's  order  and  on  May  23. 1994, 
the  record  was  transmitted  to  the 
Deputy  Administrator.  The  Deputy 
Administrator  concludes  that 
Respondent  has  waived  his  opportunity 
for  a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause  and,  pursuant  to 
21  CFR  1301.54(e)  and  1301.57,  enters 
this  final  order  based  upon  the  record  as 
it  now  appears. 

The  Deputy  Administrator  finds  that 
an  administrative  complaint  had  been     . 
filed  with  the  Michigan  Board  of 
Medicine  ("the  Board")  against  the 
Respondent.  After  careful  consideration 
of  the  documents  filed  in  that  cause,  the 
Board  concluded  that  the  continued 
licensure  of  Respondent  constitutes  a 
threat  to  the  public  health,  safety  and 
welfare  requiring  emergency  action. 


Therefore,  on  December  1. 1993,  the 
Board  summarily  suspended 
Respondent's  license  to  practice 
medicine.  Consequently,  Respondent  is 
not  ciurently  authorized  to  handle 
controlled  substances  in  the  State  of 
Michigan. 

The  DEA  does  not  have  the  Statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  BoyE.  Hardman,  M.D..  57 
FR  49195  (1992)  (noting  that  "Michigan 
law  provides  that  a  suspension  of  an 
individual's  medical  license  shall  result 
in  the  nulhfication  of  the  individual's 
authority  to  handle  controlled 
substances");  see  also,  Myong  S.  Yi, 
M.D.,  54  FR  30618  (1989);  DePietro's 
Pharmacy,  54  FR  22499  (1989);  Bobby 
Watts.  M.D..  53  FR  11919  (1988);  and 
cases  cited  therein. 

Since  there  is  no  dispute  about 
Respondent's  lack  of  authority  to  handle 
controlled  substances  in  the  State  of 
Michigan,  the  administrative  law  judge 
properly  granted  the  Government's 
motion  for  summary  disposition.  When 
no  question  of  fact  is  involved,  or  when 
the  facts  are  agreed  upon,  a  plenary, 
adversarial  administrative  proceeding 
with  the  full  panoply  of  due  process 
rights  is  not  obligatory.  See  Philip  E. 
Kirk.  M.D.,  48  FR  32887  (1983),  affd  sub 
nom  Kirk  v.  Mullen,  749  F.2d  297  (6fh 
Cir.  1984);  United  States  v.  Consolidated 
Mines  and  Smelting  Company,  Ltd.,  455 
F.2d  432,  453  (9th  Cir.  1971). 

Having  considered  the  facts  and 
circumstances  in  this  matter,  the  Deputy 
Administrator  concludes  that  Dr. 
Marang's  DEA  Certificate  of  Registration 
should  be  revoked  due  to  his  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Michigan. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100)  (b)  and  0.104 
[59  FR  23637],  hereby  orders  that  DFJ^ 
Certificate  of  Registration,  BM1482506, 
previously  issued  to  Boitshoko  P. 
Marang,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Deputy  Administrator 
further  orderslhat  any  pending 
applications  for  the  renewal  of  such 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective  July  25, 
1994. 
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Dated;  July  15,  1994 
Stephen  H.  Green, 

Deputy  Administrator. 

|FR  Doc.  94-17948  Fil^d  7-22-94:  8:45  ami 
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[Docket  No.  92-86] 

Harold  S.  Stinson,  Q.O.;  Grant  of 
Restricted  Registra  ion 

On  August  18,  19<  2.  the  Deputy 
Assistant  Administr  itor,  Office  of 
Diversion  Control,  C  rug  Enforcement 
Administration  (DE^  i).  issued  an  Order 
to  Show  Cause  to  Ha  rold  S.  Stinson, 
D.O.  (Respondent),  c  f  Key  Largo, 
Florida,  proposing  t(  i  deny  his  pending 
application  for  regis  ration  as  a 
practitioner  under  2  I  U.S.C.  823(f)  for 
reason  that  his  regisi  ration  would  be 
inconsistent  with  thi  ( public  interest,  as 
that  term  is  used  in  ^1  U.S.C.  823(f)  and 
21  U.S.C.  824(a)(4). 

Respondent,  throi^h  counsel, 
requested  a  hearing  i 
by  the  Order  to  ShoW  Cause,  and  the 
before 
r  ludge  Mary  Ellen 


m  the  issues  raised 


matter  was  docketed  I 
Administrative  Law 
Bittner.  Following  p  -ehearing 
procedures,  a  hearin  5  was  held  in 
Miami,  Florida  on  V  arch  11, 1993.  On 
January  25, 1994,  in  ler  opinion  and 
recommended  rulinj ,  findings  of  fact, 
conclusions  of  law,  i  jid  decision,  the 
administrative  law  ji  idge  recommended 
that  the  Respondent  s  application  for  a 
DEA  Certificate  of  Ri  (gistration  be 
granted,  subject  to  c(  rtain  restrictions. 
No  exceptions  were  iled  by  either 
party.  The  Deputy  Alministrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  purs  uant  to  21  CFR 
1316.67,  hereby  issujs  his  final  order  in 
this  matter  based  up  m  findings  of  fact 
and  conclusions  of  1  iw  as  hereinafter  set 
forth. 

The  administrativi  >  law  judge  found 
that  the  Respondent  received  his  doctor 
of  osteopathy  degree  from  Kirksville 
College  of  Osteopath  ic  Medicine  in  1957 
and  following  a  one- year  internship, 
went  into  practice  w  ith  another 
physician  in  Eureka,  Missouri.  Five 
years  later,  Respond  mt  established  a 
solo  practice  which  le  maintained  until 
about  1985,  and  was  board  certified  in 
family  practice  in  IS  74. 

On  May  2, 1985,  a  DEA  Special  Agent 
along  with  local  poL  ce  officers,  arrested 
an  individual  on  an  )utstanding  warrant 
following  her  indict]  aent  for  forging 
prescriptions  for  Dil  ludid,  a  Schedule  II 
controlled  substance .  The  individual 
later  informed  the  S|  lecial  Agent  that 
between  1979  and  V  i82,  she  purchased 
Dilaudid  from  the  R<  spondent 
approximately  50  tir  les;  that  between 


150  and  200  people  received  drugs 
illegally  from  the  Respondent;  and  that 
sn^owed  Respondent  $2,000  for  the 
drujgs  that  she  had  purchased. 

Followring  her  arrest,  the  individual 
agreed  to  attempt  to  make  a  controlled 
purchase  of  Dilaudid  from  the 
Respondent.  On  June  7, 1985,  the 
individual  attempted  without  success  to 
purchase  Dilaudid  from  the  Respondent. 
During  the  visit,  the  individual  offered 
to  pay  Respondent  $500  on  her 
outstanding  debt,  however.  Respondent 
indicated  that  he  did  not  want  to  have 
any  further  dealings  with  the 
individual.  Nevertheless,  he  agreed  to 
meet  with  her  at  a  future  date,  and  the 
individual  assured  the  Respondent  that 
she  would  pay  back  the  $2,000  debt  that 
she  owed  him  in  installments. 

On  June  15,  1985,  the  individual  met 
with  Respondent  in  his  car  at  a 
restaurant,  where  Respondent  sold  the 
individual  100  Dilaudid  for  $2,000.  The 
individual  also  paid  the  Respondent  an 
additional  $1 ,000  as  payment  on  her 
prior  debt.  During  the  meeting. 
Respondent  admitted  to  the  individual 
that  after  being  audited  with  respect  to 
his  dispensing  of  Dilaudid,  he  was  able 
to  falsify  his  dispensing  records  because 
one  of  his  patients  failed  to  keep  records 
of  how  much  Dilaudid  she  received  or 
purchased  from  Respondent,  and 
therefore.  Respondent  could  ascribe 
drugs  to  her  that  he  in  fact  provided  to 
others. 

On  June  17, 1985,  the  individual  met 
Respondent  at  his  office  where  she 
purchased  100  Dilaudid  for  $2,000,  and 
paid  the  final  $1,000  of  her  debt.  During 
this  meeting,  the  individual  informed 
the  Respondent  of  a  friend  fi'om 
Philadelphia  that  could  help  make  the 
Respondent's  drug  transactions  more 
profitable.  On  August  2, 1985,  the 
individual  again  met  the  Respondent  at 
a  restaurant  where  she  purchased  80 
Dilaudid  for  $2,000.  The  individual 
again  mentioned  her  friend  from 
Philadelphia,  and  Respondent  agreed  to 
contact  the  individual  the  following 
week. 

On  August  27,  1985,  the  individual 
and  a  DEA  Special  Agent,  posing  as  her 
friend  from  Philadelphia,  purchased  98 
Dilaudid  from  the  Respondent  for 
$2,940.  During  the  conversation. 
Respondent  mentioned  that  police 
officers  had  come  to  his  house  in 
response  to  a  burglary  alarm  and  had 
seen  a  military  rifle  equipped  with  a 
silencer. 

In  September  1985  a  search  warrant 
was  executed  at  Respondent's  office,  in 
which  his  records  were  seized,  as  well 
as,  a  silencer  in  a  desk  drawer.  On 
January  23, 1986.  the  Respondent  was 
indicted  in  the  United  States  District 


Court  for  the  Eastern  District  of  Missouri 
on  four  coimts  of  unlawful  distribution 
of  Dilaudid,  three  counts  of  making  false 
statements  on  Federal  income  tax 
returns,  and  one  count  of  unlawful 
possession  of  a  firearm.  Following  a  jury 
trial,  Respondent  was  convicted  of  the 
counts  pertaining  to  distribution  of 
Dilaudid  and  possession  of  an  illegal 
firearm,  and  was  acquitted  on  the  tax 
counts.  On  October  3, 1986,  Respondent 
was  sentenced  to  six  years  incarceration 
on  each  of  the  drug  charges  to  run 
concurrently,  and  two  years  on  the 
firearm  charge  to  run  consecutively,  for 
a  total  of  eight  years.  Respondent  was 
further  sentenced  to  serve  a  special 
parole  term  of  five  years  and  to  pay  a 
$40,000  fine,  and  two  of  his  vehicles 
were  forfeited.  On  December  9, 1986, 
Respondent  surrendered  his  DEA 
registration. 

At  the  hearing.  Respondent  presented 
the  testimony  of  witnesses  as  to  his 
exemplary  abilities  as  a  physician  and 
his  favorable  reputation  in  the 
community.  Several  witnesses,  and 
numerous  written  statements  filed  on 
Respondent's  behalf,  also  spoke  of  his 
successful  efforts  towards  rehabilitation. 
Included  among  this  evidence  was  a 
letter  dated  September  25,  1992,  fi-om 
the  Assistant  Attorney  General  of  the 
State  of  Florida  and  counsel  to  the 
Florida  Board  of  Osteopathic  Medicine 
(Board),  advising  that  Respondent  had 
complied  with  the  terms  of  his 
probation  and  the  Board  did  not  oppose 
his  application  for  DEA  registration. 

The  Respondent  testified  regarding 
his  accomplishments  while 
incarcerated,  including:  his  organizing 
of  smoking  cessation  clinics  for  inmates; 
his  conducting  counseling  and  lecture 
sessions  on  health  related  issues  for 
inmates,  as  well  as,  a  continuing 
education  program  for  incarcerated 
health  professionals;  and  his  becoming 
versed  in  Spanish  for  the  purpose  of 
becoming  a  medical  missionary  in 
Spanish-speaking  areas.  The 
Respondent  further  testified  that  in  May 
1989,  he  was  released  to  a  halfway 
house  where  he  wrote  a  column  on 
travel  medicine  for  a  hunting  and 
fishing  magazine.  On  October  20, 1992, 
the  director  of  the  halfway  house  wrote 
to  DEA  recommending  that  Respondent 
be  granted  DEA  registration  in  light  of 
his  satisfactory  rehabilitation. 

Respondent  also  presented  the 
testimony  of  an  attorney  specializing  in 
post-conviction  issues,  who  testified 
that  he  represented  the  Respondent  at 
the  sentencing  phase  of  the  criminal 
proceeding,  as  well  as,  before  the  Parole 
Commission,  and  that  Respondent  was 
granted  parole  after  serving  forty 
months  of  his  eight-year  sentence.  The 
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witness  testified  that  the  silencer 
conviction  resulted  in  imposition  of  a 
special  parole  term,  but  that  he 
successfully  sought  early  termination  of 
Respondent's  special  parole  term  in 
light  of  Respondent's  exemplary 
conduct  while  incarcerated.  The  witness 
further  testified  that  the  institution 
recommended  early  termination  of 
Respondent's  special  parole  and  that  the 
reduction  of  four  years  in  a  five  year 
term  was  highly  unusual. 

Prior  to.  and  after  moving  to  the  State 
of  Florida  in  the  fall  of  1990, 
Respondent  took  continuing  education 
courses,  including  a  cotuse  in 
prescribing  controlled  substances,  and 
on  March  26  and  27,  1991,  Respondent 
took  the  State's  examination  to  practice 
medicine  and  passed.  On  June  22,  1991, 
the  Board  approved  the  Respondent  for 
licensure  subject  to  a  two-year 
probation,  with  terms  including:  that  if 
and  when  Respondent  obtained  a  DEA 
registration,  he  v^ite  Schedule  II 
controlled  substances  prescriptions  in 
triplicate;  that  he  practice  only  under 
the  indirect  supervision  of  another 
physician;  and  that  the  monitoring 
physician  file  semi-annual  reports  with 
the  Board  regarding  the  level  of  care 
provided  by  the  Respondent. 

In  late  1991,  Respondent  was  hired  as 
the  only  full-time  medical  professional 
at  a  clinic  in  Cutler  Fudge,  a  low  income 
area  of  South  Miami.  The  president  and 
chief  executive  officer  of  the  clinic 
testified  at  the  hearing  that  Respondent 
told  him  about  his  history  and  lack  of 
DEA  registration,  and  that  Respondent 
was  very  professional  in  treating  mostly 
welfare  patients. 

The  v^ritness  further  testified  that 
when  the  Cutler  Ridge  clinic  building 
collapsed  during  Hurricane  Andrew  in 
August  1992.  and  reopened  in  a  trailer 
in  late  September  1992,  Respondent 
continued  to  see  40  to  50  patients  per 
day  despite  difficult  operating 
conditions.  Another  witness  testified  at 
the  hearing  that  after  the  hurricane  and 
prior  to  the  reopening  of  the  clinic. 
Respondent  worked  as  a  volunteer  at  the 
South  Miami  Hospital  in  Homestead, 
Florida,  where  he  provided  good 
medical  care  despite  handling  an 
increased  patient  load  and  working  long 
hours. 

The  Respondent  testified,  as  did 
witnesses  on  his  behalf,  that  he  needed 
a  DEA  registration  in  order  to  obtain 
hospital  privileges;  that  the  lack  of  a 
controlled  substances  registration  would 
adversely  impact  upon  Respondent's 
ability  to  care  for  his  patients;  and  that 
Respondent's  ability  to  accept  offers  of 
employment  at  various  health  care 
facilities  was  contingent  upon  his 
obtaining  a  DEA  Certificate  of 


Registration.  Respondent  testified  that 
his  patients  that  required  controlled 
substances  were  required  to  see  another 
physician,  and  that  the  growth  of  the 
Cutler  Ridge  clinic  practice  required 
more  patients  to  be  admitted  to 
hospitals,  but  that  he  was  unable  to 
apply  for  hospital  privileges  without  a 
DEA  registration. 

Respondent  also  testified  that  he  did 
not  want  to  ever  again  handle  Dilaudid 
and  that  he  would  be  in  favor  of  such 
restrictions  on  his  DEA  registration  as  a 
prohibition  on  dispensing,  requirements 
that  he  use  triplicate  prescriptions,  and 
a  blanket  agreement  to  inspections  at 
any  time.  Respondent  attributed  his 
misconduct  to  a  mid-hfe  crisis  and  his 
lack  of  character,  and  based  on  his 
rehabilitative  effort  as  well  as  the        i 
support  of  his  family,  such  misconduct 
would  not  be  repeated. 

Pursuant  to  21  U.S.C.  823(f).  the 
Deputy  Administrator  may  deny  an 
apphcation  for  registration,  if  he 
determines  that  granting  the  registration 
would  be  inconsistent  with  the  public 
interest.  In  determining  the  public 
interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  the  disjunctive,  i.e.,  the 
Deputy  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  the 
factors  and  give  each  factor  the  weight 
he  deems  appropriate.  See  Henry  J. 
Schwarz.  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16422  (1989). 

In  considering  whether  grounds  exist 
to  deny  Respondent's  application  for 
registration  pursuant  to  21  U.S.C.  823(f), 
the  administrative  law  judge  found 
factors  one  through  five  relevant.  Factor 
one  is  relevant  in  fight  of  the  September 
25,  1992  letter  fi'om  the  counsel  to  the 
Board;  factor  two  is  applicable  in  light 
of  Respondent's  delivery  of  Dilaudid  to 
the  individual;  factors  three  and  four  are 
relevant  in  view  of  Respondent's 
conviction  for  unlawfully  distributing 
controlled  substances;  and  factor  five  is 
relevant  based  upon  Respondent's 


conviction  for  unlawful  possession  of  a 
silencer. 

The  administrative  law  judge  further 
found  that  Respondent's  practice  of 
medicine  was  valuable  to  the 
community;  that  Respondent  needs  a 
DEA  registration  to  fully  serve  his 
patients;  and  that  Respondent 
demonstrated  remorse  for  his  past 
misconduct.  Therefore,  the 
administrative  law  judge  recommended 
that  Respondent's  application  for  DEA 
registration  be  granted,  with  the 
following  restrictions:  (1)  Respondent 
shall  not  dispense  directly  or  administer 
any  controlled  substance  except  in  a 
hospital  setting;  (2)  Respondent  shall 
use  triphcate  forms  for  all  controlled 
substance  prescriptions  and  shall 
maintain  at  his  registered  location  one 
copy  of  each  form  and  arrange  for 
another  copy  to  be  received  by  the 
Special  Agent  in  Charge  of  DEA's  Miami 
Field  Division  or  his  designee;  and  (3) 
Respondent  shall  consent  to  inspections 
of  his  registered  premises  pursuant  to 
notices  of  inspection  as  described  in  21 
U.S.  C.  880.     • 

The  Deputy  Administrator  having 
considered  the  entire  record  adopts  the 
administrative  law  judge's  findings  of. 
fact,  conclusions  of  law,  and 
recommended  ruling  in  its  entirety. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U  S.C.  823 
and  28  CFR  0.1000(b)  and  0.104  (59  FR 
23637),  hereby  order?  that  the 
application  for  DEA  registration 
submitted  by  Harold  S.  Stinson,  DO.,  be 
granted  in  Schedules  II  through  V 
subject  to  the  restrictions  enumerated 
above.  This  order  is  effective  Julv  25. 
1994. 

Dated:  July  18,  1994. 
Stephen  H.  Greene, 
Deputy  A  dministrator. 
(FR  Doc.  94-17949  Filed  7-22-94;  845  am) 
BILUNG  COOe  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reportlng 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  puBlici. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
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necessary,  the  Depart  nent  of  Labor  will 
publish  a  list  of  the  Atency 
recordkeeping/reportlDg  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  pubUiihed.  The  hst  will 
have  all  entries  group  ed  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  departmental 
Clearance  Officer  wil  ,  upon  request,  be 
able  to  advise  membe  rs  of  the  public  of 
the  nature  of  the  parti  cular  submission 
they  are  interested  in 

Each  entry  may  cor  tain  the  following 
information: 

The  Agency  of  the  Department  issuing 

this  recordkeeping^  n 

requirement. 
The  title  of  the 


I  recorc  keep 


requirement. 
The  OMB  and/or  Agehcy 
numbers,  if  applicable. 


eporting 

ing/reporting 
identification 


How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  tne  request  for 

approval,  if  applicable. 
An  aostract  describing  the  need  for  and 

uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  Ust  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW..  Room  N-1301, 


Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Management  and 
Budget,  Room  3001.  Washington,  DC 
20503  ((202)  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/  reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  and  Training 
Administration  Guidelines  for  the  State 
Employment  Security  Agency  Program 
and  Budget  Plan  for  the  Unemployment 
Insurance  Program  1205-0132;  ETA 
8632,  8623A,  8633A,  2208A. 


Form  No 


Affected  public 


Respond- 
ents 


Frequency 


Average 

time  per 

presponse 


ETA  8623A  (UI-1)  .. 

ETA  8632  (Narrative  &  CAP) 

ETA  8632/QC  (Narative  ^ 

Transnvttal  Memo  Checl^ist,  Signature  Page 

ETA  2208A  (Ul-3)  .. 

?.109  total  hours. 


&CAP) 


State/local  govt 

do 

do 

do 

do - 


53 
53 
37 
53 
53 


Annually 
Annually 
Annually 
Annually 
Quarterly 


1  hour. 
27  hours. 
4  hours. 

1  hour. 

2  hours. 


The  Program  and  B 
provides  the  basis  for 
Unemployment  Insurance 
request  funds  for  the 
the  PBP.  States  certif] 


adget  Plan  (PBP) 
State 

operations  to 

ipcoming  year.  In 

intent  to  comply 


vdth  assurances.  The  affected  public  are 
the  53  State  Employment  Security 
Agencies. 

Revision 

Bureau  of  Labor  Statistics 


U.S.  Export  Product  Information 

1220-0025 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations 


F  jrm  No. 


Respond- 
ents 


Frequency 


Average  time 
per  response 


BLS  2894B 

BLS  3008  

BLS  3007D  

BLS  3007E 

24,103  total  hours. 


1.900 

1.900 

4,500 

35 


Annually 

Annually 

Monthly.  Quarterly 
Quarterly 


60  minutes. 
15  minutes. 
27  minutes. 
27  minutes. 


The  International  F^ice  Program 
indexes,  some  of  the 
economic  indicators, 
measures  of  price  movements  in 
international  product 
of  inflationary  trends 


1  lation's  primary' 
ire  used  as: 


prices;  indicators 
in  the  economy; 


sources  of  information  used  to 
determine  U.S.  monetary,  fiscal,  trade, 
and  commercial  policies.  They  are  also 
used  to  deflate  the  Gross  National 
Product. 


Revision 

Bureau  of  Labor  Statistics 

U.S.  Import  Product  Information 

1220-0026 

Monthly,  Quarterly 


F  arm  No. 


Respond- 
ents 


Frequency 


Average  time 
per  response 


BLS  30078 

BLS  3008 

BLS  3007D  

26,909  total  hours. 


1.900 
1,900 
4.500 


Annually 

Annually 

Monthly,  Quarterly 


60  minutes. 
20  minutes. 
32.4  minutes. 


The  International 
indexes,  some  of  the 


Pri 


ce  Program 
1  lation's  primary 


economic  indicators,  are  used  as: 
measures  of  price  movements  in 


international  product  prices;  indicators 
of  inflationary  trends  in  the  economy; 
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sources  of  information  used  to 
determine  U.S.  monetary,  fiscal,  trade, 
and  commercial  policies.  They  are  also 
used  to  deflate  the  Gross  National 
Product. 


Revision 

Employment  and  Training 

Administration 
Unemployment  Compensation  for 

Former  Federal  Employees,  Handbook 

No.  391 


1205-0179 

One-time 

Individuals  or  households;  State  or  local 
governments;  Federal  agencies  or 
employees 


Form  No. 

Respondents 

Average  time  per  response 

Es  931 : 

144,000 

33.120 

144,000 

2,360 

15,025 

7,200 

75 

3  minutes. 
3  minutes. 
5  minutes. 
3  minutes. 
3  minutes. 
3  minutes. 
1  hour  45  minutes. 

ES931A 

ES935  _ 

ES  933  

ES934 

ES  936  

ES939 

21 .745  total  hours. 

Federal  law  (5  U.S.C.  8501-6509) 
provides  unemployment  insurance 
protection  to  former  (or  partially 
unemployed)  Federal  civilian 
employees.  It  is  referred  to.  in 
abbreviated  form,  as  "UCFE."  The  forms 


contained  throughout  the  UCFE 
Handbook  are  used  in  connection  with 
the  provision  of  this  benefit  assistance. 

Extension 

Bureau  of  Labor  Statistics 


Form  No. 


LMI  1A.  IB  

LMI  2A 

LMI  2B 

771  total  hours. 


Respond- 
ents 


55 
10 
27 


Labor  Market  Information  (LMI) 
Cooperative  Agreement  (CA) 

1220-0079;  BLS  LMI  lA,  IB,  2A,  2B 

State  or  local  governments 


Frequency 


Annually 
Quarterly 
Quarterly 


Average  time  per 
response 


6  hrs.,  42  mins. 
8  hrs..  2  mins. 
45  mins. 


Cooperative  Agreements  between  BLS 
and  SESAs  are  entered  annually  in 
order  to  provide  the  LMI  statistics.  The 
agreements  provide  the  basis  for 
administrative  planning,  financial 
plaiming,  and  monitoring. 

Extension 

Employment  Standards  Administration 

Establishment  Information 

1215-0008;  WH-45  and  WH-45  (Sp.) 

On  occasion 

Businesses  or  other  for  profit;  Non-profit 
institutions;  Small  businesses  or 
organizations 

5,000  respondents;  10  minutes  per 
response;  835  total  hoiu^;  2  forms 

Form  WH-45,  when  completed  by 
employers,  is  used  to  determine 
coverage  of  various  establishments 
that  are  being  considered  for 
investigation  under  the  FLSA. 

Extension 

Bureau  of  Labor  Statistics 

1220-0045;  BLS  9300 

State  and  local  govenmients;  Farms, 

Businesses  or  other  for  profit;  Small 

business  or  organizations 
280,000  respondents;  59  minutes  per 

response;  275,000  total  hours. 

The  Annual  Survey  of  Occupational 
Injuries  and  Illnesses  is  the  primary 
indicator  of  the  Nation's  progress  in 
providing  every  working  man  and 


woman  safe  and  healthful  working 
conditions.  Survey  data  are  used  to 
evaluate  the  effectiveness  of  Federal  and 
State  programs  and  to  prioritize  scarce 
resources.  (This  information  collection 
request  (ICR)  includes  "OSHA  Records; 
Prenotification  of  Exempt  Employer" 
recordkeeping  requirements  which  was 
previously  included  in  the  ICR 
approved  under  OMB  Number  1220- 
0029.) 

Extension 

Office  of  the  American  Workplace 
Airline  Employee  Protection  Program 

(29  CFR  Part  220) 
1205-0322 

On  occasion;  semi-annually 
Businesses  or  other  for-profit 
1,240  respondents;  .3  average  hours  per 

response;  372  total  hours. 

The  Airline  Deregulation  Act  (ADA), 
section  43(d)  requires  the  Secretary  of 
Labor  to  establish  a  program  to 
implement  the  first-right-of-hire 
provision  of  the  ADA.  This  program,  as 
outiined  in  29  CFR  220  includes  two 
specific  information  collection 
requirements:  (1)  an  airline  job  vacancy 
list;  and  (2)  a  semi-annual  report  of 
designated  employees  hired.  Both 
reports  are  required  by  the  ADA. 

Extension 

Mine  Safety  and  Health  Administration 


Record  of  Examinations  for  Hazardous 

Conditions 
1219-0083 
Each  shift 
Businesses  and  other  for  profit;  Small 

businesses  or  organizations 
2,170  respondents;  508.5  average  hours 

per  response;  1,103,445  total  hours. 

Requires  operators  of  surface  coal 
mines  and  surface  facilities  to  keep 
records  of  required  examinations  results 
for  hazardous  conditions.  Records 
consist  of  the  nature  and  location  of  any 
hazardous  condition  found  and  the 
actions  taken  to  abate  the  hazardous 
condition. 

Signed  at  Washington,  DC  this  8th  day  of 
July,  1994. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  94-17975  Filed  7-22-94;  8:45  ami 

BILUNO  CODE  4S10-24-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
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August  4-5,  1994,  in 
T2B3.  11545  Rockvillit 
Maryland. 


(Conference  Room 
Pike,  Rockville. 


ope  ung  1 


;  sess  on 


represe  itatives  i 


(D  DE) : 


Thursday.  August  4.  IBSf 

8:30  A.M.-8:45  AM. 
the  ACRS  Chairman  (Op^i 
Chairman  will  make 
regarding  conduct  of 
comment  briefly  regardi^ 
interest.  During  this 
will  discuss  priorities  foi 
ACRS  reports. 

8:45  A.M.-10:15  AM. 
Tube  Integrity  Matters 
Committee  will  hear 
hold  discussions  with 
NRC  staff  regarding  a 
Letter  on  Voltage-Based 
VVestinghouse  $team 
an  Advance  Notice  of 
regarding  steam  generate^ 
maintenance.  Represen 
will  participate,  as 

10:30  A.M.-l  :00  PM 
Reactors  Design 
will  hear  presentations 
discussions  with 
staff  and  Department  of 
Department  of  Energy 
latest  nuclear  plant  propji 
installed  in  submarines 

This  pwrtion  of  the 
to  discuss  classified  in 
to  this  matter. 

2:00  PM.-3:00  P.M. 
Salem  Unit  1  (Open}— T| 
hear  presentations  by  an 
with  representatives  of 
regarding  the  April  7, 1 
at  the  Salem  Nuclear  Pla  i 
findings  and 
Augmented  Inspiection  T 
investigated  this  event 

3.00  P.M.— 5.15  P.M.. 
ACRS  Members  (Open/C 
Committee  will  discuss 
candidates  nominated  fo 
ACRS. 

A  f)ortion  of  this  sess 
discuss  matters  the  release 
represent  a  clearly  un' 
()ersonal  privacy. 

5.15PJW.-«.45P.M. 
Reports  (Open/Closed) — jTh 
discuss  proposed  ACRS 
considered  during  this 

A  portion  of  this  sess 
discuss  a  proposed  ACR! 
DOE  Naval  Reactors 
discussion  of  classified 


( Opening  Remarks  by 
nl— The  ACRS 
remarks 
the  {meeting  and 

items  of  current 
the  Committee 
preparation  of 


Steam  Generator 
en) — The 
presentations  by  and 

ativesofthe 
pnjposed  Generic 

epair  Criteria  for 
Ceiierator  Tubes,  and 
Rulemaking 
surveillance  and 
ivesof  the  industry 


;(Cp( 


Prt  iposed '. 


ital 
appro  priate. 

DOD/DOE  Naval 
(Closedf— The  Committee 
and  hold 

of  the  NRC 
defense  (DOD)/ 
regarding  the 
Ision  design  being 
the  Seawolf  class, 
will  be  closed 
formation  applicable  . 


(ft 
me  iting  ^ 


Rfactor  Trip  Event  at 
e  Committee  will 
hold  discussions 
NRC  staff 
reactor  trip  event 
Unit  1  and  the 
recommenc^tions  of  the 

jam  (AIT)  which 


tlel 

9l4i 


^  election  of  New 
osed) — The 

ifications  of 
appointment  to  the 


( uali 


(Jn  will  be  closed  to 

of  which  would 

wairanted  invasion  of 

P.  eparation  of  ACRS 
e  Conunittee  will 
eports  on  matters 
ing. 

will  be  closed  to 
report  on  the  DOD/ 
,n  that  will  involve 
iSformation. 


n;  t-eti 


1  Desi  51 


Friday,  August  5,  1994 

8:30  A.M.-S:35  AM. 
the  ACRS  Chairman  (Op^n)— The 
Chairman  will  make 
regarding  conduct  of  the 

8:35  A.M.-9:45  AM. 
Director  of  the  NRC  Offh 
Regulation  (NRR)  (Open 
will  meet  with  Mr.  W.T. 
NRR,  to  discuss  items  of 

9:45  AM.~10:30  AM.: 
Planning  and  Procedure! 
(Open/Closed)— The  Coifm 
r'port  of  the  Planning 


!  ope  ung 


Tlf? 


C  pening  Remarks  by 
"     ACRS 
remarks 
meeting. 
A  feeting  with  the 

of  Nuclear  Reactor 
]  —The  Committee 
Russell.  Director  of 
nutual  interest. 
Report  of  the 
Subcommittee 
ittee  will  hear  a 
Procedures 


[and 


Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business  and  internal 
organizational  and  personnel  matters  relating 
to  the  ACRS  staff  members. 

A  portion  of  this  session  may  be  closed  to 
discuss  matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this  advisory 
Committee,  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

10:45  AM.-1 1 :15  AM.:  Future  ACRS 
Activities  (Open) — The  Conrmiittee  will 
discuss  topics  profiosed  for  consideration 
during  future  ACRS  meeting. 

11:15  A.M.-1 1 .30  AM. :  Reconciliation  of 
ACRS  Comments  and  Recommendations 
(Open) — The  Committee  will  discuss 
responses  from  the  NRC  Executive  Director 
for  Operations  to  recent  ACRS  conunents  and 
recommendations. 

1 1 .30  A.M.-l 2:30  P.M.:  Strategic  Planning 
(Open) — The  Committee  will  discuss  items  of 
significant  importance  to  the  ACRS  and 
Commission. 

1 .30  P.M.-5:00  P.M.:  Preparation  of  ACRS 
Reports  (Open/Closed) — The  Committee  will 
discuss  proposed  ACRS  reports  on  matters 
considered  during  this  meeting. 

A  {Kjrtion  of  this  session  dealing  with  the 
ACRS  report  on  EXDD/DOE  Naval  Reactors 
design  will  be  closed  to  discuss  classified 
information. 

5:00  P.M.-5:15  P.M.:  Activities  of  the  ACRS 
Subcommittee/Individual  Members  (Open) — 
The  Committee  will  hear  reports  on  the 
activities  of  ACRS  Subcommittees  and 
individual  members. 

5:15  P.M.—5:30  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
miscellaneous  matters  related  to  the  conduct 
of  Committee  activities  and  complete 
discussion  of  topics  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30.  1993  (58  FR  51118).  In 
accordance  with  these  procedures,  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  electronic  recordings 
will  be  permitted  only  during  the  open 
{>ortions  of  the  meeting,  and  questions  may 
be  asked  only  by  members  of  the  Committee, 
its  consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  the  ACRS 
Executive  Director,  Dr.  John  T.  Larkins,  as  far 
in  advance  as  practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for  such 
statements.  Use  of  still,  motion  picture,  and 
television  cameras  during  this  meeting  may 
be  limited  to  selected  portions  of  the  meeting 
as  determined  by  the  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purjxjse  may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that  the 
schedule  for  ACRS  meeting  may  be  adjusted 
by  the  Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons  planning  to 
attend  should  check  with  the  ACRS 
Executive  Director  if  such  rescheduling 
would  result  in  major  inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  PL.  92-463  that  it  is 


necessary  to  close  portions  of  this  meeting 
noted  above  to  disoiss  information  that 
involves  the  internal  personnel  rules  and 
practices  of  this  advisory  Committee  per  5 
U.S.C.  552b  {c)(2);  to  discuss  information  the 
release  of  which  would  represent  a. clearly 
unwarranted  invasion  of  personal  privacy  per 
5  U.S.C.  552b(c)  (6);  and  to  discuss  privileged 
and  classified  information  per  5  U.S.C.  552b 
(c)(1). 

Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Chairman's  " 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  contacting  the 
ACRS  Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301-415-7361),  betwreen  7:30 
A.M.  and  4:15  P.M.  EST. 

Dated:  July  19, 1994. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-17990  Filed  7-22-94:  8:45  am] 

BILUNG  CODE  7590-01-M 


Detroit  Edison  Co.;  Notice  of  Issuance 
of  Amendment  to  Facility  Operating 
License 

[Docket  No.  50-041] 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  101  to  Facility 
Operating  License  No.  NPF-43  issued  to 
Detroit  Edison  Company  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the  Fermi 
2  facility  located  in  Monroe  County, 
Michigan.  The  amendment  is  effective 
as  of  the  date  of  issuance  with  full 
implementation  within  45  days. 

The  amendment  modified  the 
Technical  Specifications  to  make 
changes  to  job  titles  including  a 
provision  for  future  title  changes,  made 
changes  to  the  onsite  review 
organization  (OSRO)  membership  and 
certain  changes  to  the  overtime  controls. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  September  2.  1993  (58  FR  46664).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice.  A  requested  title  change  to 
TS  6.2.2.g  was  withdrawn  by  the 
hcensee's  letter  date  7,  1994  as  it  was  no 
longer  needed. 
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For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  May  24, 1993  and 
supplemented  by  letter  dated  July  7, 
1994,  (2)  Amendment  No.  1010  to 
License  No.  NPF-43  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public -inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Monroe  Coimty  Library  System,  3700 
South  Custu'  Road,  Monroe,  Michigan 
48161. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  July  1994. 

For  The  Nuclear  Regulatory  Commission. 
Timothy  G.  CoIbumrSr., 
Project  Manager,  Project  Directorate  III-l, 
Division  of  Reactor  Projects  UI/I\',  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  94-17987  Filed  7-22-94;  8:45  am] 
BIUJNO  CODE  7590-01-M 


Detroit  Edfson  Co.;  Notice  of  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

[Docket  No.  50-341] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  Detroit 
Edison  Company,  (licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  NPF-43  issued  to  the 
licensee.for  operation  of  the  Fermi  2 
facility,  located  in  Monroe  County,. 
Michigan.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Fedo-al  Register  on 
September  2, 1993  (58  FR  46664). 

■The  purpose  of  the  licensee's 
amendment  request  was  to  make 
changes  to  job  titles,  including  a 
provision  to  allow  for  future  job  title 
changes,  changes  to  the  onsite  review 
organization  (OSRO),  and  changes  to  the 
overtime  limit  restrictions  and  control 
requirements  of  Section  6.0  of  the 
Technical  Specifications  (TS). 

The  Commission  has  concluded  that 
the  hcensee's  request  cannot  be  fully 
granted.  Certain  requested  title  changes 
and  changes  to  the  overtime  limits,  and 
a  proposed  change  to  the  authority  to 
specify  the  number  of  surveillances 
imder  a  radiation  work  permit,  are 
denied.  The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated 

By  August  24, 1994,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 


A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  John  Flynn,  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue.  Detroit, 
Michigan  48226,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  24, 1993,  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  July  18,  1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  and  at  the 
Monroe  County  Pubhc  Library  System. 
3700  South  Custer  Road.  Monroe. 
Michigan  48161.  A  copy  of  item  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Dociunent  Control  Desk. 

Dated  at  Rock\'ille.  Maryland,  this  18  day 
of  July  1994.., 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Project  Director.  Project  Directorate  III-I. 
Division  of  Reactor  Projects  IWIV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  94-^7988  Filed  7-22-94;  8:45  am) 

BH.UNG  CODE  7S9&-01-M 


[Docket  Ne.  50-219] 

GPU  Nuclear  Corp.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16  issued  to  GPU  Nuclear  Corporation 
(GPUN.  the  licensee)  for  operation  of 
Oyster  Creek  Nuclear  Generating  Station 
located  in  Ocsan  County.  New  Jersey. 

The  proposed  amendment  would 
revise  Technical  Specification  Section 
2.3.P.(2)  safety  limit  to  raise  the 
degraded  voltage  setpoint  from  3671 
volt  to  3840  volts,  and  to  revise  the 
allowable  setpoint  range  from  ±1%  to 
+20V.  -40V. 


Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  24.  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facihty  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  Ocean 
City  Library.  Reference  Department.  101 
Washington  Street,  Toms  River.  New 
Jersey  08753.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  of  the  proceedings;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw,  Pittman,  Potts 
&  Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the ' 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  if 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  tlie  application  for 
amendment  dated  July  8,  1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington.  DC  20555.  and  at  the 
local  public  docimient  room  located  at 
the  Ocean  County  Library.  Reference 
Department.  101  Washington  Street, 
Toms  River.  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  15lh  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Cgmmission. 
)ohn  F.  Stolz, 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-17986  Filed  7-22-94;  8:45  am) 
BtLLINQ  CODE  7S9(M>1-M 


Western  Industrial  X-Ray  Inspection 
Co.,  Inc.;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

(Docket  No.  030-32190-EA;  ASLBP  No.  94- 
699-09-EAJ 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register.  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.702.  2.174.  2.717  and  2.721  of 
the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

■In  the  Matter  of  Western  Industrial  X-Ray 
Inspection  Company,  Inc.,  Evanston. 
Wyoming 


Byproduct  Material  License  No.  49-27356- 
01  EA  93-238 

This  Board  is  being  established 
pursuant  to  a  request  for  a  hearing  by 
Western  Industrial  X-Ray  Inspection 
Company.  Inc.  (WIX),  in  response  to  an 
immediately  effective  order.  This  order, 
issued  on  June  16.  1994,  by  the  Deputy 
Executive  Director  for  Nuclear  Materials 
Safety.  Safeguards,  and  Operations 
Support  is  entitled  "Order  Suspending 
License  (Effective  Immediately)  and 
Demand  for  Information."  59  Fed.  Reg. 
33027,  June  27. 1994-The  Order  directs 
that  the  byproduct  material  license  of 
WIX  be  suspended  effective 
immediately. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 
Peter  B.  Bloch,  Chairman,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
Dr.  Jerry  R.  Kline,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

D.C.  20555 
Dr.  Charles  N.  Kelber,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington.  D.C.  20555 

Issued  at  Rockville,  Maryland,  this  14th 
day  of  July  1994. 
B.  Paul  Cotter.  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc.  94-17989  Filed  7-22-94;  8:45  ami 
BILLING  CODE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Clearance  of 
Form  Rl  90-13 

agency:  Office  of  Personnel    . 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title  . 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of 
new  information  collection.  Form  1?I  90- 
13.  The  Annuitant  Satisfaction 
Questioimaire.  will  be  used  to 
implement  E.O.  12862.  It  will  be  sent  to 
annuitants  under  the  Federal  Employees 
Retirement  System  to  determine  their 
level  of  satisfaction  with  OPM's  setvico. 
The  information  obtained  from  the 
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survey  will  be  used  to  identify  areas 
where  service  improvements  are 
necessary. 

Approximately  10.336  RI  90-13  forrfis 
will  be  completed  annually.  We 
estimate  it  will  take  30  miiiutes  to 
complete  this  {orm.  The  total  annual 
burden  is  5.168  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
24,1994. 

ADDRESSES:  Send  or  deliver  comments^ 
tc 


Daniel  A.  Green,  Chief.  FERS  Division. 

Retirement  and  Insurance  Group.  U.S. 

OfEce  of  Personnel  Management. 
1900  E  Street,  NW..  Room  4429. 
Washington,  DC  20415 
aiid 

Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  Information  and  Regulator^' 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Buflding,  NW.,  Room  3002, 
Washingtoii,  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Mary  Beth  Smith-Tooraey.  Chief  Forms 
Analysis  &  Design  Section  (202)  606- 
0623. 

U.S.  OfBce  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  94-17941  Filed  7-22-94;  8:45  am] 

BILUNG  CODE  a2S-tn-U 


Notice  of  Request  for  Reclearance  of 
Infonnation  Collection  OPM  Form 
2809-EZ2 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  OPM  Form 
2809-EZ22.  Open  Season  Health 
Benefits  Enrollment  Change  Form,  is 
used  by  annuitants  only  at  Open  Season 
to  elect  a  change  in  health  benefits 
coverage. 

Approximately  36.559  OPM  Forms 
2809-£Z2  are  completed  annually.  Each 
form  takes  approximately  30  minutes  to 
complete.  The  annual  burden  is  18,280 
hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  909-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
24.1994.  .. 


ADDRESSES:  Send  or  deliver  comments 

to— 

Lorraine  E.  Detlnian,  Chief,  Retirement 
and  Insurance  Group.  Operations 
Support  Division,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349.  Washington.  DC 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer. , 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW..  Room  3002. 
Washington.  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey.  Chief  Forms 
Analysis  &  Design  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green. 

Deputy  Director. 

(FR  Doc  94-17942  Filed  7-22-94;  8:45  am) 

BILLING  CODE  CSSS-AI-M 


Notice  of  Request  for  Clearance  of 
Form  Ri  20-63 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  RI  20-63, 
Decision  About  a  Survivor  Annuity  for 
a  Current  Spouse,  and  its  cover  letters 
will  be  used  by  CSRS  to  provide 
information  and  a  survivor  benefits 
election  opportunity  to  aimuitants  who 
have  married  after  retirement. 

There  are  approximately  3.300 
respondents  for  the  RI  20-63  and  300 
for  the  cover  letter.  It  is  estimated  to 
take  20  minutes  to  complete  the  form. 
The  annual  burden  is  1.188  hours  (1,089 
for  the  RI  20-63  and  99  for  the  cover 
letter). 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy,  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
24,  1994. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Chief.  Operations 
Support  Division.  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Persormel  Management,  1900  E  Street, 
NW..  Room  3349,  Washington.  EX: 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Infonnation  and  Regulatory 


Affairs.  Office  of  Management  and 

Budget.  New  Executive  Office 

Building.  NW..  Room  3002. 

Washington.  DC  20503 
FOR  INFORMATION  REGARDING 
ADMH4ISTRATIVE  COOROMATIOM— CONTACT: 
Mary  Beth  Smith-Toomey.  Chief  Forms 
Analysis  &  Design  Section  (202)  606- 
0623! 

U.S.  Office  of  Personnel  Management 

Lorraine  A.  Green. 

Deputy  Director. 

|FR  Doc.  94-17943  Filed  7-22-94;  8:45  ami 

BILUNG  CODE  632S-01-M 


SECURITTES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34388;  Intemational  Series 
Release  No.  686;  File  No.  SR-CBOE-94- 
141 

Self-Regulatory  Organizations;  prder 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Options  and  Full-Vaiue  and  Reduced- 
Value  Lx>ng-Tenn  Options  on  tfie 
Nikkei  Stock  Index  300 

July  15.  1994. 

I.  Introduction 

On  April  19. 1994.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  piirsuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder.^  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
options  and  long-term  options 
("LEAPS")  3  based  on  the  Nikkei  Stock 
Index  300  ("Nikkei  300  Index"  or 
"Index"),  as  well  as  LEAPS  based  on  a 
reduced- value  Index  On  June  28,  1994, 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.'* 


M5U.S.C.  §78s(bKl)(I9e2V 

2  17  CFR  240.19b-4  (1»»3). 

'  "LEAPS"  is  an  acronym  for  l.ong-Terni  Equity 
Anticipation  Securitiw.  I-EAPS  are  long-term  index 
option  series  that  expire  from  12  fo  36  months  from 
their  date  of  issuaiKe.  See  CBOE  Rule  24.9(bKl). 

*  In  Amendment  No.  1.  the  Exchange  (1)  lowered 
the  proposed  position  limits  for  Index  options  and 
Index  IJEAPS  to  25,000  contracts  on  the  same  side 
of  thp  market,  provided  that  no  more  than  15.000 
contracts  are  in  series  in  the  nearest  expiration 
month:  {2)  specified  that  the  total  capitalization  of 
the  Index,  as  of  march  31.  1994.  was  US$2.25 
trillion:  and  (3J  supplied  data  on  the  average  daily 
trading  volume  in  the  compoDent  securities  for  the 
period  commencing  Deceoiber  1.  1993  and  ending 
May  31.  1994.  See  Letter  from  Eileen  Smith. 

Continued 
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Amendment  No.  1  tHereto 


change  was 

in  the  Federal 
1994.5  No 
ved  on  the 

This  order 

's  proposal  and 


II.  Description  of  the 

A.  General 


Proposal 


LEAi'S 


The  CBOE  proposes  to  trade 
standardized  index 
based  on  the  Nikkei 
comprised  of  300 
of  the  first  section  ^ 
Exchange  ("TSE").'' 
proposes  to  list 
Index  and  LEAPS  on 
Index  that  will  be  co 
tenth  of  the  value  of 
300  Index  LEAPS  wi 
independently  of  an( 
regular  Nikkei  300 
on  the  Exchange 
below,  position  and 
Index  LEAPS  and  re; 
will  be  aggregated.* 
believes  that  options 
including  full-value 
Index  LEAPS,  will 
with  a  low-cost  meai|s 
in  the  performance 
economy  and  hedgiiJg 
investing  in  that  ecoi  tomy. 


c  ption  contracts 
100  Index,  an  index 
rej  resentative  stocks 
the  Tokyo  Stock 
'he  CBOE  also 

on  the  full-value 
a  reduced-value 
nputed  at  one- 
he  Index.  Nikkei 
1  trade 

in  addition  to 
iHdex  options  traded 
hoi  vevei,  as  discussed 
I  ixercise  limits  of 
j  ular  Index  options 
he  Exchange 
on  the  Index, 
md  reduced-value 
p:  ovide  investors 
of  participating 
the  Japanese 
against  the  risk  of 


B.  Composition  and 
Index 


ilaintenance  of  the 


The  Nikkei  300  In 
by  Nihon  Keizai 
The  CBOE  represent! 
component  stocks 
for  their  high  market 
their  high  degree  of 
representative  of  the 
composition  of  the  b 
equity  market.  On 
CBOE  formally  execx  i 
agreement  with 
the  Nikkeh  300  Ind 

As  of  March  31, 
capitalization  of  the 


(  ex  was  designed 
Shitbun,  Inc.  ("NKS"). 
that  Index 
w0re  selected  by  NKS 
capitalizations  and 
quidity,  and  are 
industrial 
oader  Japanese 
e  20, 1994,  the 
ted  a  licensing 
NKS}to  list  options  on 


Jul 


e>. 


1^4,  the  total 

ndex  was  USS2.25 


Director.  Product  Developi  lent 
McManus,  Division  of  Mai  d 
Commission,  dated  June  21  , 

'  See  Securities  Exchang  i 
(May  18.  1994).  59  FR  268 

^  First  section  stocks  are 
second  section  stocks  by 
standards.  Telephone  coi 
Smith.  Director.  Product  D  r 
Francois  Mazur,  Attorney, 
Equity  Regulation,  Divisio 
Commission  (May  16.  ISS* 

^  The  CBOE  has  represet  ted 
"Nikkei  Stock  Index  300" 
property  of  Nihon  Keizai 

»  See  infra  Section  n  J. 

'Telephone  conversatio  i 
Director,  Product  Develop) 
McManus,  Division  of  Madiet 
Commission  (June  28,  199'  ). 
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Act  Release  No.  34077 
4  (May  24,  1994). 
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ition  between  Eileen 
velopment,  CBOE,  and 
Dffice  of  Derivatives  and 
of  Market  Regulation, 
). 

that  the  designations 
ind  "Nikkei  300"  are  the 
imbun.  Inc. 


Shi 


between  Eileen  Smith, 
i^ent,  CBOE,  and  Thomas 
Regulation, 


trillion.'"  Market  capitalizations  of  the 
individual  stocks  in  the  Index  ranged 
from  a  high  of  US$76.5  billion  to  a  low 
of  US$875  million,  with  a  median  of 
US$3.3  bilhon  and  a  mean  of  US$7.5 
billion.  In  addition,  the  average  daily 
trading  volume  of  the  stocks  in  the 
Index,  for  the  six-month  period  ending 
May  31, 1994.  ranged  from  a  high  of 
6,279,901  shares  to  a  low  of  11,525 
shares,  with  a  median  of  approximately 
488,000  shares  and  a  mean  of 
approximately  846,000  shares.  The 
highest  weighted  component  stock  in 
the  Index  accoimts  for  3.41  percent  of 
the  Index.  The  five  largest  Index 
components  account  for  approximately 
15.14  percent  of  the  Index's  value.  The 
lowest  weighted  component  stock 
comprises  0.04  percent  of  the  Index,  and 
the  five  smallest  Index  components 
account  for  approximately  0.20  percent 
of  the  Index's  value. 

The  Index  is  maintained  by  NKS.  To 
maintain  the  continuity  of  the  Index, 
NKS  will  adjust  the  Index  divisor  to 
reflect  certain  events  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  limited  to,  changes 
in  the  number  of  shares  outstanding, 
spin-offs,  certain  rights  issuances,  and 
mergers  and  acquisitions.  The  CBOE 
represents  that  NKS  reviews  the 
composition  of  the  Index  periodically. 

C.  Calculation  of  the  Index 

The  Nikkei  300  Index  is 
capitalization-weighted  and  reflects 
changes  in  the  prices  of  the  Index 
component  securities  relative  to  the 
base  data  of  the  Index  (October  1, 1982). 
The  value  of  the  Index  is  calculated  by 
multiplying  the  price  of  each 
component  security  by  the  number  of 
shares  outstanding  of  each  such 
security,  adding  the  products,  and 
dividing  by  the  current  Index  divisor. 
The  Index  divisor  is  adjusted  to  reflect 
certain  events  relating  to  the  component 
stocks."  The  Index  had  a  closing  value 
of  303.99  on  June  24,  1994. 

Because  trading  does  not  occur  on  the 
TSE  during  the  CBOE's  trading  hours, 
the  CBOE  calculates  the  Index  once 
each  day  based  on  the  most  recent 
official  closing  price  of  each  Index 
component  security  as  reported  by  the 
TSE.  This  closing  value  wall  be 
disseminated  throughout  the  trading 
day  on  the  CBOE. 

D.  Contract  Specifications 

The  proposed  options  on  the  Nikkei 
300  Index  will  be  cash-settled, 


'"Based  on  the  March  31, 1994  exchange  rate  of 
YlO2.75perUSS1.0O. 

' '  See  supra  Section  n.B.  The  Index  divisor  was 
get  to  give  the  Index  a  value  of  100  on  its  base  date. 


European-style  options. '^  The  CBOE  is 
proposing  to  trade  options  on  the  Index 
ft-om  8:00  a.m.  to  3:15  p.m.  (Chicago 
Time).  The  proposed  starting  time  for 
Index  options  is  one-half  hour  earlier 
than  trading  in  options  normally  begins 
at  the  CBOE.  The  multiplier  for  the 
Index  will  be  100.  Strike  prices  on  Index 
options  and  full-value  Index  LEAPS  will 
be  set  to  bracket  the  Index  level  at  $5.00 
intervals.  The  Exchange  intends  to  list 
options  series  with  expirations  in  the 
three  near-term  calendar  months,  plus 
up  to  three  additional  calendar  months 
in  the  March,  June,  September, 
December  cycle.  As  described  in  more 
detail  below,  the  Exchange  also  intends 
to  list  Index  LEAPS,  and  LEAPS  on  a 
reduced-value  Index,  that  will  expire 
from  12  to  36  months  from  the  date  of 
the  issuance. 

Options  on  the  Index  (including  full- 
value  and  reduced-value  Index  LEAPS) 
will  expire  on  the  Saturday  following 
the  -third  Friday  of  the  expiration 
month.  The  last  trading  day  in  an  option 
series  normally  will  be  the  second  to 
last  business  day  preceding  the 
Saturday  following  the  third  Friday  of 
the  expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the  . 
last  trading  day.  The  exercise  settlement 
value  for  all  of  the  Index's  expiring 
options  will  be  calculated  based  upon 
the  most  recent  official  closing  price  of 
each  of  the  component  securities  as 
reported  by  the  TSE  at  the  close  of  the 
regular  Friday  sessions  in  Japan 
(ordinarily  at  3:00  p.m.  Tokyo  time). 
When  expirations  are  moved  in 
accordance  with  Exchange  holidays, 
such  as  when  the  CBOE  is  closed  on  the 
Friday  before  expiration,  the  last  trading 
day  for  expiring  options  will  be 
Wednesday  and  the  exercise  settlement 
value  of  expiring  Index  options  will  be 
determined  at  the  close  of  the  regular 
Thursday  trading  sessions  in  Japan, 
even  if  the  Japanese  markets  are  open  on ' 
Friday.  If  the  Japanese  markets  will  be 
closed  on  the  Friday  before  expiration 
but  the  CBOE  will  not  be  closed,  the  last 
trading  day  for  expiring  options  will  be 
Wednesday  and  the  exercise  settlement 
value  of  expiring  Index  options  will  be 
determined  at  the  close  of  the  regular 
Thursday  trading  sessions  in  Japan. 

E.  Listing  of  Long-Term  Options  on  the 
Full -Value  or  Reduced-Value  Index 

The  Exchange  may  list  series  of 
LEAPS  on  the  Nikkei  300  Index  that 
expires  from  12  to  36  months  from  the 
date  of  their  issuance  on  either  the  full- 
value  Index  or  a  reduced-value  Index 


"A  EuropeaTi-style  option  can  be  exercised  on!v 
during  a  specified  period  before  the  option  expin^s 
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computed  at  one-tenth  of  the  full-value 
index,  subject  to  existing  Exchange 
requirements  applicable  to  full-value 
and  reduced-value  LEAPS."  The  . 
current  and  closing  values  for  reduced- 
value  Index  LEAPS  on  the  Index  will  be 
computed  by  dividing  the  value  of  the 
full-value  Index  by  ten  and  rounding  the 
resulting  figure  to  the  nearest  one- 
hundredth.  For  example,  a  Nikkei  300 
Index  value  of  303.99  would  be  30.40 
for  the  reduced-value  Index  LEAPS,  and 
303.94  would  become  30.39.  The 
reduced-value  Index  LEAPS  will  have  a 
European-style  exercise  and  will  be 
subject  to  the  same  rules  that  govern 
trading  of  all  of  the  Exchange's  index 
options,  including  sales  practices  rules, 
margin  requirements,  and  floor  trading 
procedures.  Strike  price  intervals  for  tJbe 
reduced-value  Index  LEAPS  wrill  be  no 
less  than  $2.50,  instead  of  $5.00.'* 

.F.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Position  limits  for  options  (including 
Index  LEAPS)  on  the  Nikkei  300  Index 
will  be  set^t  no  more  than  25,000 
contracts  on  the  same  side  of  the 
market,  provided  that  no  more  than 
15,000  of  such  contracts  are  in  series  in 
the  nearest  expiration  month. '^  j^ercise 
limits  will  be  set  at  the  same  levd  as 
position  limits. 's  For  purpose  of 
calculating  applicable  position  and 
exercise  limits,  positions  in  reduced- 
value  options  on  the  Index  will  be 
aggregated  with  each  other  and  with 
positions  in  the  full-value  Index 
options.'^  Ten  reduced- value  contracts 
will  equal  one  full-value  contract  for 
purposes  of  aggregating  these 
positions.'* 

Exchange  rules  applicable  to  options 
on  the  Index  will  be  identical  to  the 
rules  applicable  to  other  broad-based 
index  options  for  purposes  of  trading 
rotations,  halts,  and  suspensions.'^  and 
margin  treatment-^" 

G.  Surveillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Index  options  and  Index  LEAPS.  The 
E.xchange  currently  is  pursuing  a  market 
surveillance  agreement  with  the  TSE, 
which  agreement  the  Exchange  expects 
will  enable  it  to  better  carry  out  its 
regulatory  responsibilities  with  respect 


to  the  surveillance  of  trading  in  the 
stocks  comprising  the  Index.^i 

ni.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  nde  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act. 22  Specifically,  the  Commission 
finds. that  the  trading  of  options  based 
on  the  Nikkei  300  Index  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  the  Japanese 
equity  market  and  provide  a  surrogate 
instrument  for  trading  in  the  Japanese 
securities  market.^s  The  trading  of 
options  based  on  the  Nikkei  300  Index 
should  provide  investors  with  a 
valuable  hedging  vehicle  that  should 
reflect  accurately  the  overall  movement 
of  the  Japanese  equity  market. 

In  addition,  the  Commission  believes, 
for  the  reasons  discussed  below,  that  the 
CBOE  has  adequately  addressed  issues 
related  to  customer  protection,  index 
design,  surveillance,  and  market  impact 
of  Nikkei  300  Index  options. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the  Index  as  a  broad-based 
index.  Specifically,  the  Commission 
believes  the  Index  is  broad-based 
because  it  reflects  a  substantial  segment 
of  the  Japanese  equity  market,  and, 
among  other  things,  it  contains  a  large 
number  of  stocks  that  trade  in  that 
market.  First,  the  Index  consists  of  300 
actively-traded  stocks  traded  on  the  first 
section  of  the  TSE.  Second,  the  market 
capitalizations  of  the  stocks  comprising 
the  Index  are  very  large.  Specifically, 
the  total  capitalization  of  tlie  Index,  as 
of  March  31, 1994,  was  US$2.25  trillion, 
with  the  market  capitalization  of  the 
individual  stocks  in  the  Index  ranging 
from  a  high  of  US$76.5  billion  to  a  low 
of  US$875  miUion,  with  a  median  value 


"SeeCBOE  Rule  24.9(b). 
"See CBOE  Rule  24.9(b)(2)(B). 
"See  CBOE  Rule  24.4(a)(i). 
'"SeeCBOE  Rule  24.5. 
■'SeeCBOE  Rule  24.4(e). 

'8W. 

"See  CBOE  Rule  24.7. 
2''SeeCBOERule24.tl. 


='  See  infra  Section  ni.C. 

"  1 5  U.S.C.  §  78fn3)(5)  (1988). 

"  Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  fmding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  flnding  would  be  dimcult  with 
respect  to  an  option  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 


of  US$3.3  bilhon  and  a  mean  of  US$7.5 
million.  Third,  no  one  particular  stock 
or  group  of  stocks  dominates  the  Index. ' 
Specifically,  no  single  stock  comprises 
more  than  3.41  percent  of  the  Index's 
total  value,  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounts  for  15.14  percent  of 
the  Index's  value.  Accordingly,  the 
Commission  believes  it  is  appropriate  to 
classify  the  Index  as  broad-based. 

In  addition,  because  none  of  the  Index 
component  stocks  are  traded  in  the 
United  States  in  any  form,  and  the 
primary  market  for  component  stocks  is 
closed  throughout  the  CBOE's  trading 
day,  the  Commission  believes  it  is  not 
unreasonable  for  the  Exchange  to  decide 
to  begin  trading  Index  options  at  8:00 
a.m.  (Chicago  time). 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Nikkei 
300  Index  options  (including  full-value 
and  reduced-value  Index  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized,  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that  (1)  The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  CBOE.  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  enstire  the  protection  of 
investors  in  Nikkei  300  Index  options 
and  full-value  and  reduced-value  Nikkei 
300  Index  LEAPS. 

C.  Surveillance 

As  a  general  matter,  the  Commission 
believes  that  comprehensive 
surveillance  sharing  agreements 
between  the  relevant  foreign  and 
domestic  exchanges  are  important 
where  an  index  product  comprised  of 
foreign  securities  is  to  be  traded  in  the 
United  States.  In  most  cases,  in  the 
absence  of  such  a  comprehensive 
surveillance  sharing  agreement,  the 
Commission  believes  that  it  would  not 
be  possible  to  conclude  that  a  derivative 
product,  such  as  a  Nikkei  300  Index 
option,  was  not  readily  susceptible  to 
manipulation. 
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related  to  Nikkei  300  Index  option 
transactions  on  the  CBOE.^^ 

Nevertheless,  the  Commission 
continues  to  believe  strongly  that  a 
comprehensive  surveillance  sharing 
agreement  between  the  TSE  and  the 
CBOE  covering  Nikkei  300  Index 
options  would  be  an  important  measure 
to  deter  and  detect  potential 
manipulations  or  oiher  improper  or 
illegal  trading  involving  Nikkei  300 
Index  options.  Accordingly,  the 
Commission  believes  it  is  critical  that 
the  TSE  and  the  CBOE  continue  to  work 
together  to  consummate  a  formal 
comprehensive  surveillance  sharing 
agreement  to  cover  Nikkei  300  Index 
options,  and  the  component  securities, 
as  soon  as  practicable.  ^8 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  the  CBOE  of 
Nikkei  300  Index  options,  including 
full-value  and  reduced-value  Index 
LEAPS,  will  not  adversely  impact  the 
securities  markets  in  the  United  States 
or  Japan. 2«  First,  as  described  above,  the 
Index  is  broad-based  and  presently  is 
comprised  of  300  stocks  with  no  one 
stock  dominating  the  Index.  Second,  as 
noted  above,  the  stocks  contained  in  the 
Index  have  large  capitalizations  and  are 
actively-traded.  Third,  the  proposed 
position  and  exercise  limits  of  25,000 
contracts  on  the  same  side  of  the 
market,  provided  that  no  more  than 
15,000  of  such  contracts  are  in  series  in 
the  nearest  expiration  month,  will  serve 
to  minimize  potential  manipulation  and 
market  impact  concerns.  Lastly,  existing 
CBOE  stock  index  options  rules  and 
surveillance  procedures  will  apply  to 
options  on  the  Index. 

E.  Accelerated  Approval  of  Amendment 

No.  1 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
Exchange's  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
pubUcation  on  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
reduces  the  proposed  position  limits 
with  respect  to  Nikkei  300  Index 
options  from  50.000  contracts  on  the 


-"  It  is  the  Commission's  expectation  that  this 
information  would  include  transaction,  clearing, 
dnd  customer  information  ner^s.-iary  to  conduct  an 
invesligdtion. 

-'•  See  supm  note  24. 

-''In  addition,  the  CBOE  and  the  Option.s  Price 
Reporting  Authority  ("OPRA")  have  both 
represented  that  they  have  the  necessary  systems 
capacity  to  support  those  new  .series  of  options  that 
would  result  from  Ihe  introduction  of  Index  options 
(including  full-value  and  reduced-value  Index 
LE.^PS).  Se^  Letter  from  Joseph  P.  Corrigan. 
Executive  Director.  OPR.^.  to  Eileen  Smith,  CBOE, 
dated  June  28.  1<)94. 


same  side  of  the  market  to  25,000 
contracts  (provided  that  no  more  than 
15,000  contracts,  as  opposed  to  30,000 
contracts  as  originally  proposed,  are  in 
series  in  the  nearest  expiration  month). 
By  reducing  the  position  limits,  this 
amendment  'will  serve  to  protect 
investors  and  the  public  interest,  and 
further  minimize  the  potential  for 
manipulation.  Further,  the  proposal 
containing  the  higher  position  limits 
was  published  for  the  full  21-day 
comment  period,  and  no  comments 
were  received.  Therefore,  the 
Commission  finds  that  no  new 
regulatory  issues  are  raised  by 
Amendment  No.  1.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
Exchange's  proposal  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  foregoing 
that  are  filed  with  the  Commission,  and 
all  MTitten  communications  relating  to 
the  foregoing  between  the  Commission 
and  any  person,  otheir  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-94-14,  and  should  be 
submitted  by  August  15, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-CBOE-94- 
14),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc:.  94-17952  Filed  7-22-94;  8:45  ani) 

BILLING  CODE  801<M)1-M 


^IS  U.S.C.  §78s(b)(2)(1988j. 
"  17  CER  200-30-3(a)(12)  (1993). 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Expanding  the 
Services  Provided  by  Members 
Registered  as  "Stock  Services" 

July  18,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  1.  1994.  the 
Chicago  Board  Options  Exchange.  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently  CBOE  Rule  6.77,  "Stock 
Execution  Services,"  states  that  a  stock 
service  is  a  member  registered  with  the 
Exchange  for  the  purpose  of  providing 
stock  execution  services  to  market 
makers  on  the  CBOE's  floor.  The  CBOE 
proposes  to  amend  CBOE  Rule  6.77  to 
replace  "stock  service"  with  "order 
service  firm"  and  to  allow  order  service 
firms  to  take  market  maker  orders  for 
the  purchase  or  sale  of  commodity 
futures  contracts  and  options  thereon 
and  forward  the  orders  to  the 
appropriate  futures  exchange.  In 
addition,  the  CBOE  proposes  to  adopt 
CBOE  Rule  6.78,  "Letters  of  Guarantee 
Required  of  Order  Service  Firms," 
which  requires  an  order  service  firm  to 
have  on  file  with  the  Exchange  and  in 
effect  an  Order  Service  Firm  Letter  of 
Guarantee  issued  for  the  ser\'ice  firm  by 
a  member  of  the  Options  Clearing 
Corporation  ("OCC").  Under  proposed 
CBOE  rule  6.78(b),  the  letter  of 
guarantee  must  provide  that  the  issuing 
clearing  member  accepts  financial 
responsibility  for  all  orders  handled  by 
the  order  service  firm  on  the  CBOE  floor 
and  for  all  financial  obligations  of  the 
order  service  firm  to  the  Exchange. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposal  is  to  permit  members  that 
are  registered  as  "stock  services"  under 
CBOE  Rule  6.77  to  expand  the  scope  of 
their  activity  on  the  floor  of  the  CBOE 
to  encompass  order  handling  services  in 
connection  with  commodity  interests. 
Currently  CBOE  Rule  6.77  provides  that 
a  member  organization  that  is  registered 
with  the  CBOE  as  a  "stock  service"  may 
provide  stock  execution  services  to 
market  makers  on  the  floor  of  the 
Exchange.'  The  proposal  would  revise 
CBOE  Rule  6.77  to  permit  designated 
member  organizations  also  to  take 
orders  for  the  purchase  or  sale  of 
commodity  interests  from  market 
makers  on  the  floor  of  the  Exchange  and 
forward  such  orders  to  the  appropriate 
futures  exchange.  The  execution  of  all 
orders  to  purchase  or  sell  commodity 
interests  would  occur  on  a  futures 
exchange  that  has  been  designated  as  a 
contract  market  by  the  Commodity 
Futures  Trading  Commission  ("CFTC"). 
To  reflect  more  accurately  the  expanded 
scope  of  activities  permitted  under 
CBOE  Rule  6.77.  the  term  "stock 
service"  would  be  deleted  from  CBOE 
Rules  3.1,  "Pubhc  Securities  Business." 
6.20.  "Admission  to  and  Conduct  on  the 
Trading  Floor,"  and  6.77  and  replaced 
with  the  term  "order  service  firm." 

The  CBOE  believes  that  the  proposed 
rule  change  will  facilitate  market 
making  capacity  in  stock  index  options. 
Market  makers  in  stock  index  options 
are  subject  to  the  risk  that  market  price 
will  change  before  they  can  liquidate 
their  positions,  and  hedge  this  risk  by 
executing  transactions  in  related 
commodity  interests.  ^  The  proposed 
rule  change  would  facilitate  the  ability 
of  market  makers  in  stock  index  options 
to  execute  hedging  transactions  by 


'  The  services  provided  by  these  firms  generally 
consist  of  taking  orders  for  the  purchase  or  sale  of 
stocks  and  forwarding  these  orders  to  broker-dealers 
for  execution. 

*  Sef  Division  of  Market  Regulation.  Market 
Analysis  of  October  73  and  16.  1989  (December 
1990)  at  73-74. 


providing  them  with  a  more  efficient 
means  of  effecting  such  transactions. 

Order  service  firms  that  accept  orders 
to  buy  or  sell  commodity  interests  may 
be  required  to  comply  with  certain 
provisions  of  the  Commodity  Exchange 
Act  of  1974.  as  amended  ("CEA").  For 
example.  Section  4(a)(1)  of  the  CEA 
generally  provides  that  transactions  in 
commodity  futures  contracts  may  be 
executed  only  on  a  board  of  trade  which 
has  been  designated  as  a  "contract 
market"  in  the  underlying  commodity 
by  the  CFTC,  In  addition.  Sections  4d 
and  4k  of  the  CEA  generally  provide 
that  any  person  that  is  engaged  in 
soliciting  or  accepting  orders  for  the 
purchase  of  sale  of  commodity  interests 
must  be  registered  as  an  introducing 
broker  or  as  an  associated  person.  The 
proposed  rule  change  adds  section  (d)  to 
CBOE  Rule  6.77  to  state  expressly  that 
to  the  exient  an  order  service  firm 
accepts  emd  forwards  orders  for  the 
purchase  or  sale  of  commodity  interests, 
such  firms  must  comply  with  the  CEA 
and  the  rules  and  regulations 
promulgated  thereunder.  Additionally, 
the  proposal  requires  such  firms  to  keep 
the  CBOE's  Department  of  Financial 
Compliance  ("Department")  apprised  of 
its  registration  status  under  the  CEA  on 
an  ongoing  basis,  including  any 
financial  reporting  or  capital 
requirements. 

In  addition  to  revising  CBOE  Rule 
6.77,  the  proposed  rule  change  adds 
CBOE  Rule  6.78  to  the  Exchange's  rules. 
Under  proposed  Rule  6.78,  any  member 
organization-that  intends  to  act  as  an 
order  service  firm  must  file  with  the 
Exchange  a  letter  of  guarantee  issued  by 
a  member  of  the  OCC.  Pursuant  to  this 
letter  of  guarantee,  the  clearing  member 
must  accept  financial  responsibility  for 
all  orders  handled  by  the  order  service 
firm  on  behalf  of  Exchange  market 
makers  and  all  financial  obligations  of 
the  order  service  firm  to  the  Exchange. 
In  order  to  limit  the  potential  risk  to  any 
single  clearing  member,  no  clearing 
member  shall  be  permitted  to  guarantee 
more  than  three  order  service  firms 
without  the  prior  written  approval  of 
the  Department.  In  considering  a  request 
to  guarantee  more  than  three  such  firms, 
the  Department  shall  consider  the 
clearing  member's  level  of  excess  net 
capital,  additional  financial  resources, 
and  such  other  facts  as  the  Department 
deems  appropriate. 

The  CBOE  oelieves  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5).  in 
particular,  in  that  it  would  facilitate  the 
ability  of  options  market  makers  for 
which  there  are  related  commodity 
interests  to  reduce  their  exposure  to 
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(B)  Self-Regulatory  O^anization  's 
Statement  on  Burden  on  Competition 

The  CBOE  does  notkwlieve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competitiot 
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(C)  Self-Regulatory 
Statement  on  Commei 
Proposed  Rule  Changi^ 
Members,  Participant 

No  written  comm« 
or  received  with  resj 
rule  change. 

ni.  DateofEffectivei 
Proposed  Rule  Chang 
Commission  Action 

Within  35  days  altei  the  publication 
cf  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  inds  such  longer 
period  to  be  appropria  Le  and  publishes 
its  reason  for  so  findix  g  or  (ii)  as  to 
which  the  self-regulatfry  organization 
consents,  the  Commis<ion  will: 

(a)  by  order  approve  such  proposed 
rule  change,  or  J 

(b)  institute  proceeclngs  to  determine 
whether  the  proposed  mile  change 
should  be  disapproved. 

rv.  Solicitation  of  Coifments 

Interested  persons  a  -e  invited  to 
submit  written  data,  v  ews  and 
argiunents  concerning  the  foregoing. 
Fersons  making  writtea  submissions 
should  file  ^.x  copies  I  hereof  with  the 
Secretary,  Secuirities  a  id  Exchange 
Commission,  450  FiM  Street,  N.W., 
Washington,  D.Q  205^  9.  Copies  of  the 
submission,  all  subsec  uent 
amendments,  all  writt  tn  statements 
with  respect  to  the  pre  posed  rule 
change  that  are  filed  m  ith  tbe 
Commission,  and  all  v  Titten 
communications  relati  ag  to  the 
proposed  rule  chemge  )etween  the 
Commission  and  any  { erson,  other  than 
those  that  may  be  witll  beld  from  the 
public  in  accordance  v  rith  the 
provisions  of  5  U.S.C  >52,  will  be 
available  for  inspectio;  >  and  copying  at 
the  Conunission's  Pub  ic  Reference 
Section.  450  Fifth  Stre  rt.  N.W.. 
Washington.  DC.  Copii  s  of  such  filing 
will  also  be  available  f  it  inspection  and 
copying  at  the  principi  il  office  of  the 
above-mentioned  self-iegulatory 
organization  All  submissions  should 
refer  to  the  hie  nimibei  in  the  caption 
above  and  should  be  si  ibmitted  by 
August  15. 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  R  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-17953  Filed  7-22-94;  8:45aml 
BiLUNQ  COOE  W1»-01-M 


[Release  No.  34-34397;  File  No.  SA-CBOE- 
93-54] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  ttie  Chicago  Board  Options 
Exchange,  Inc.,  Relating  to  Pricing 
increments  and  Priority  Principles  on 
Combined  Trades 

July  18. 1994. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder  2 
notice  is  hereby  given  that  on  November 
17,  1993,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  July  14, 
1994,  the  CBOE  submitted  Amendment 
No.  1  ("Amendment  No.  1")  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 
6.42  and  6.45  and  Interpretations  and 
PoUcies  to  Rule  6.42  concerning  pricing 
and  priorities  on  spread,  straddle,  and 
combination  orders.  The  text  of  the 
proposal  is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


'  17  CFR  20O.3O-3(a)  (12)  (1993). 

'  15  U.S.C.  78s(b)(l)  (1982). 

2  17  CFR  240.19t>-4  (1993). 

^  See  Letter  from  Barbara  J.  Casey.  Vice  President, 
Department  of  Market  Regulation,  CBOE.  to  Michael 
Waiinskas,  Derivative  Products  Regulation,  SEC, 
dated  July  13.  1994. 


the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBO  states  that  the  purpose  of  the 
proposed  rule  change  is  twofold;  first,  to 
revise  the  minimum  increments 
permissible  for  bids  and  offers  on 
spread,  straddle,  and  combination 
orders  and,  second,  to  prescribe  the 
priority  principles  to  apply  to  such 
orders  when  priced  net  at  a  multiple  of 
one  sixteenth  of  a  dollar.  The  CBOE 
believes  that  these  changes  will 
facilitate  the  orderly  execution  of 
spread,  straddle,  and  combination 
orders. 

The  first  change,  to  Rule  6.42,  clarifies 
the  language  of  the  rule  and  adds  a  new 
Interpretation  and  Poficy  .02.  This  new 
Interpretation  reflects  the  determination 
of  the  CBOE's  Floor  Procedure 
Committee  that  quotes  for  spreads, 
straddles,  and  combination  orders 
("combined  trades")  may  be  expressed 
in  any  fractional  or  decimal  price, 
which  will  makes  it  easier  for  members 
to  price  combined  trades  in  relation  to 
the  current  market.  The  second  change, 
to  paragraph  (d)  of  Rule  6.45,  adjusts  the 
priority  principles  applicable  to 
combined  trades.  As  revised,  a  CBOE 
member  holding  an  order  on  a 
combined  trade  that  is  priced  net  at  a 
multiple  of  Vi6  (i.e.,  V*,  %.  Vie.  V2,  etc.) 
has  priority  over  bids  and  offers  in  the 
trading  crowd  if  all  legs  of  the  combined 
trade  would  trade  at  a  price  that  is  at 
least  equivalent  to  quotes  in  the  crowd. 
Furthermore,  the  order  will  also  take 
priority  over  bids  and  offers  in  the 
customer  limit  order  book  if,  in  addition 
to  all  legs  of  the  combination  at  least 
matching  quotes  in  the  crowd,  at  least 
one  leg  of  the  combination  trades  at  a 
price  that  is  better  than  the 
corresponding  bid  or  offer  in  the  book. 
Bids  or  offers  that  are  part  of  a 
combined  trade  and  that  are  not  priced 
at  a  net  multiple  of  Vie,  while 
permissible,  will  not  be  entitled  to 
priority  imder  the  exception  contained 
in  paragraph  (d)  to  Rule  6.45. 

Also  under  the  proposed  rule  change, 
special  priority  principles  will  apply  to 
stock-option  combination  orders  that  are 
priced  net  at  a  multiple  of  Vie.  Under 
this  change,  a  stock-option  order,  as 
defined  in  CBOE  Rule  l.l(ii)(a).  that 
consists  of  an  order  to  buy  or  sell  a 
given  number  of  shares  of  an  underlying 
stock  and  an  opposite  side  of  the  market 


order  to  buy  or  sell  an  option  covering 
the  same  number  of  shares  will  be 
considered  to  be  a  combined  trade  for 
purposes  of  priority  over  bids  and  offers 
in  the  crowd,  but  not  over  bids  and 
offers  in  the  book.  A  stock-option  order, 
as  defined  in  CBOE  Rule  l.l(ii)(b),  that 
consists  of  an  order  to  buy  or  sell  an 
underlying  stock  with  the  purchase  and 
sale  of  an  equal  number  of  puts  and 
calls,  each  having  the  same  exercise 
price,  expiration  date  and  covering  the 
same  number  of  shares  of  the 
underlying  stock,  each  being  on  the 
opposite  side  of  the  market  from  the 
order  to  buy  or  sell  stock,  and  covering 
in  the  aggregate  twice  the  number  of 
shares  represented  by  the  stock  order, 
will  be  considered  to  be  a  combined 
trade  and  will  have  priority  over  orders 
in  the  crowd  and  in  the  book. 

As  an  illustration,  assume  that  Option 
A  is  quoted  at  5  bid.  5V8  asked,  and 
option  B  is  quoted  at  6  bid,  6V8  asked, 
and  assume  that  all  four  quotes  are 
represented  in  the  book.  In  that 
instance,  a  spread  involving  the 
purchase  (or  sale)  of  option  A  and  the 
sale  (or  purchase)  of  option  B  may  trade 
at  a  net  credit  or  debit  of  1  (e.g..  a  net 
credit  of  1  if  option  A  is  bought  at  5  and 
option  B  sold  at  6,  or  a  net  debit  of  1 
if  option  A  is  sold  at  5  Vs  and  option  B 
is  bought  at  6'/fe.  In  this  example, 
because  the  net  price  is  a  multiple  of  Vie 
and  the  execution  of  the  spread  involves 
taking  the  same  side  of  the  market  as  the 
book  on  only  one  side  of  the  spread,  the 
spread  would  receive  priority  even 
though  it  "touches"  quotes  in  the  book 
on  both  sides.  (That  is.  in  the  spread 
consisting  of  the  purchase  of  option  A 
at  5  and  the  sale  of  option  B  at  6,  only 
the  purchase  of  option  A  occurs  at  the 
same  price  and  on  the  same  side  of  tbe 
market  as  the  book,  which  is  bid  at  5; 
the  sale  of  option  B  at  6  is  on  the 
opposite  side  of  the  market  in  the  book, 
which  is  bid  at  6.)  In  the  same  example, 
it  would  not  be  permissible  under  Rule 
C. 45(d)  to  trade  the  spread  at  a  net  debit 
of  Vh  by  selling  the  first  option  at  5  Va 
and  buying  the  second  at  6.  because  this 
trade  would  be  executed  at  the  same 
price  and  on  the  same  side  of  the  market 
as  the  book  on  both  sides  of  the  spread. 

.  To  qualify  for  priority  treatment, 
combined  orders  must  meet  the  existing 
requirements  of  Rule  6.45(d).  i.e.,  one 
member  must  represent  all  legs  of  the 
combined  trade,  each  leg  must  cover  the 
same  number  of  options,  and  the  trade 
must  be  executed  against  one  other 
member.  In  those  circumstances,  the 
CBOE  believes,  it  is  fair  to  give 
combined  trades  priority  when  priced 
net  at  a  multiple  of  Vie.  Additionally, 
the  CBOE  represents  that  it  has  tlie 
systems  capacity  to  disseminate 


transactimis  in  decimals  and  also  has  a 
prefix  field  which  will  be  used  to 
identify,  among  other  things,  trades 
effected  as  part  of  a  spread.  Any 
transaction  effected  at  non-standard 
prices  would  be  disseminated  in 
decimals  and  identified  as  being  part  of 
a  spread  by  entering  an  "S"  in  the  prefix 
field.* 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the      , 
public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  widaheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
August  15. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Dep  u  ty  Secretary. 

[FR  Doc.  94-17594  Filed  7-22-94;  8:45  am] 
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[Release  No.  34-34405;  File  Nos.  SR- 
CBOE-87-03;  SR-*»SE-e7-21 ;  SR-Ptilx-87- 
05] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Pacific  Stock  Exchange,  Inc.; 
Philadelphia  Stocit  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Changes  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendments  to  Proposed  Rule 
Changes  Relating  to  i^rket  index 
Option  Escrow  Receipts 

July  19.  1994. 
I.  Introduction 

Pursuant  to  Section  19(b)(1)  of  tKe 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.^ 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"),  the  Pacific  Stock 
Exchange,  Inc.  ("PSE")  and  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  3  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  proposed  rule  changes 
to  permit,  on  a  permanent  basis,  the  use 
of  cash,  cash  equivalents,  one  or  more 
qualified  equity  securities,  or  a 
combination  thereof,  as  collateral  for 
market  index  option  escrow  receipts 
("MIOERs")  issued  to  cover  short  call 
positions  in  broad-based  stock  index 
options.-"  On  May  12.  1994,  May  25. 


■*  Sf-e  .Amendment  No.  1. 


^  17  CFR  20C.30-(a)(12)  (1993). 

M5  U.S.C.  §78s(b)(l)  (1982). 

^  17  CFR  240.19b-4  (1990). 

'Hcrpinafter.  the  terms  "exchanges"  and  "self- 
regulalory  organizations  "  ("SROs")  refi-r  to  the 
CBOE,  PSE  and  Phix. 

■*  Thf  Phlx  also  has  proposed  to  allow  the  use  of 
cash  and  cash  equivalents  as  collateral  for  escrow 
riH:oipts  issuf^d  to  cover  short  put  po.sitions  in  both 
broad-based  stock  index  options  and  individual 
stock  options. 
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1994  and  July  5, 19(14,  respectively,  the 
CBOE,  PSE  and  Phljc  submitted  to  the 
Conunission  Anien<^ent  Nos.  1,  7  and 
5  to  the  proposed  nj  le  changes  in  order 
to  conform  their  pre  posals  with  recently 
approved  amendme  ots  to  the  rules  of 
the  Options  Clearin  >  Corporation 
(••0CC").5 

The  proposed  ruli !  changes  were 
noticed  in  Seoiritie  i  Exchange  Act 
Release  Nos.  24253  March  24,  1987),  52 
FR  10433  (April  1, 1  987)  (File  No.  SR- 
CBOE-87-03);  247C  B  (July  15,  1987),  52 
FR  27604  (File  No.  I  ;R-PSE-87-21);  and 
24383  (April  23,  191  7).  52  FR  15796 
(April  30.  1987)  (Fih  No.  SR-Phlx-87- 
05).  No  comments  v  ere  received  on  the 
proposals.  This  ordf  t  approves  the 
proposed  rule  chanj  es,  including  the 
most  recent  amendrpents  on  an 
accelerated  basis. 

II.  Background 


ci  sh 


from 


•ti> 


For  various  reasons 
federal  regulations, 
may  write  call  options 
covered  basis  in  a 
of  these  institutions 
legally  restrained 
of  cash  or  securities 
Accordingly,  in  lieu 
a  banJc  may  issue  to 
escrow  receipt  on 
customer,  in  order 
requirements  for  an; ' 
customer  may  have 

Because  it  is  difficiult 
traditional  concept 
based,  cash-settled 
1984,  the  Commissii  »n 
proposals  tp  allow  iiidex 
to  ente'r  into  escrow 
requiring  them  to  c 
agreements  with  all 
underlying  the  indejc 


such  as  state  and 
nany  institutions 
only  on  a 
account.^  Many 
however,  are 

having  deposits 
at  a  brokerage  firm, 
of  such  a  deposit, 
the  broker  an 
behalf  of  their  mutual 
meet  the  margin 
short  options  the 
Arritten.' 

to  apply  the 
cover"  to  broad- 
i^dex  options,^  in 
approved  SRO 
options  writers 
agreements  without 
c  llateralize  the 
the  securities 
.^.The  original 


(if 


)  Conunisa  on 
ho  » 


'  See  Securities  Exchsn 
(January  31.  19*4).  59  FR 
(File  Na  SR-OCC-89-041 
Amendments  Nos.  1-6  to 
Amendments  Nos.  1—4  to 
extensions  of  the  pilot 
approved  by  the 

"In  the  context  of  a  s 
writer  is  covered  if  he  on- 
underlying  the  options 

'  Pursuant  to  Regulatior 
Governors  of  the  Federal 
Reserve  Board'"),  in  a  casi 
agreement  may  be  used  in 
call  option  position  if  a 
security  for  the  customer 
CyR220.8(a)(4)(i)(1990). 

■  Existing  options  on 
overlie  from  2eto  over  2. 
it  can  be  impracticable  fo 
to  be  "covered"  by  having 
each  component  security 
index  options  are  cash-si 
underlying  an  index  opli< 
upon  assignment. 

'See,  e.g..  Securities 
20619  (February  6.  1984). 
1984)  (Kile  No.  SR-CBOE 


e  Aa  Release  No.  33549 
1629  (February  7.  1994) 
("OCC  approval  order"), 
he  PSE  filing  and 
he  Phlx  filing  requested 
pre  jram  and  previously  were 
See  infra,  note  12. 
call  position,  an  options 
s  the  securities 
he|has  written. 
T  of  the  Board  of 
I  leserve  System  ("Federal 
account,  an  escrow 
ieu  of  margin  for  a  short 

hold  the  underlying 
vritirig  the  option.  See  12 


b<nk{ 


briad-based  stock  indexes 
qOO  securities.  As  a  result, 
an  index  options  writer 
appropriate  positions  in 
In  addition,  because 
el  led,  the  securities 
ic  ti  are  never  delivered 


Ex  :hange  Act  Release  Nos. 
49  FR  5221  (February  10. 
83-31);  and  21032  (June 


MIOER  program  permitted  the  use  of 
escrow  receipts  for  short  call  positions 
if,  among  other  things,  a  bank  or  trust 
company  held  for  the  customer  a 
"basket"  of  at  least  ten  qualified  equity 
seciuities.  Due  to  inadequate 
recordkeeping  procedures,  settlement 
delay  and  financial  disincentives,  many 
market  participants  found  this  program 
to  be  impracticable  and  uneconomic, 
particularly  in  comparison  to  similar 
products  traded  on  commodities 
exchanges.  1° 

Accordingly,  in  1985,  the  Commission 
approved,  on  a  pilot  basis,  SRO 
proposals  to  change  the  type  of  property 
acceptable  as  an  escrow  deposit." 
These  pilot  programs  subsequently  have 
been  extended  eight  times,'^  in  order  to 
provide  the  exchanges  and  OCC  with 
the  opportunity  to  resolve  certain 
matters  concerning  the  format  of  the 
receipt  and  administration  of  the 
program. 

Currently,  a  MIOER  may  be 
collaterahzed  by  cash,  cash  equivalents, 
one  or  more  qualified  equity  securities, 
or  a  combination  thereof.  Pursuant  to 
Regulation  T,  the  term  "cash 


8,  1984).  49  FR  24964  Oune  18.  1984)  (File  No.  SR- 
PSE-84-07).  At  that  time,  the  staff  of  the  Federal 
Reserve  Board  indicated  that  it  believed  a  MIOER 
could  be  used  as  cover  in  a  cash  account.  See  letter 
from  Laura  Homer,  Securities  Credit  Officer, 
Federal  Reserve  Board,  to  Richard  G.  Ketchum, 
Associate  Director.  SEC.  Division  of  Market 
Regulation,  dated  January  27,  1984. 

">In  addition,  OCC,  at  that  time,  did  not  accept 
escrow  receipts  for  index  options  margin.  For 
further  discussion  of  the  original  MIOER  program 
and  the  problems  encountered  thereunder,  see 
Securities  Exchange  Act  Release  No.  22323  (August 
13.  1985),  50  FR  33439  (August  19.  1985)  (File  Nos. 
SR-Amex-84-33;  SR-CBOE-84-28:  SR-NYSE-84- 
35:  SR-PSE-85-19;  SR-Phb(-85-18—  ("pilot 
approval  order"). 

"See pilot  approval  order,  supra  note  10.  The 
Conunission  simultaneously  approved  the  use  by 
thiB  clearing  member  of  an  escrow  receipt  form,  in 
lieu  of  margin  payments  to  OCC  .See  Securities 
Exchange  Act  Release  No.  22324  (August  13,  1985). 
50  FR  33443  (August  18,  1985)  (File  No.  SR-OCC- 
85-07) 

"See,  e.g..  Securities  Exchange  Act  Release  Nos. 
23552  (August  25.  1986),  51  FR  31183  (September 
2, 1986)  (File  No.  SR-CBOE-86-26);  24246  (March 
23,  1987),  52  FR  10432  (April  1.  1987)  (File  No.  SR- 
CBOE-87-04):  24383  (April  23,  1987),  52  FT*  15796 
(April  30,  1987)  (File  No.  SR-Phbi-67-05);  24405 
(April  29,  1987),  52  FR  16969  (May  6.  1987)  (Ffle 
No.  SR-PSE-87-10);  24708  (July  15.  1987),  52  FR 
27604  (July  22,  1987)  (File  No.  SR-CBOE-e7-29; 
SR-PSE-87-21;  and  SR-PhU-87-22);  25242 
(January  4.  1987).  53  FR  648  (January  11,  1988)  (File 
N0.5R-CBOE-87-55):  25486  (March  18,  1988),  53 
FR  9722  (March  24.  1988)  (File  No.  SR-PhU-88- 
01  and  SR-PSE-87-21);  25888  (July  6.  1988).  53  FR 
26457  (Julv  13.  19881  (File  No.  SR-CBOE-88-11; 
SR-PSE-87-21;  and  SR-Phb(-87-05);  26274 
(November  10,  1988),  53  FR  46522  (November  17, 
1988)  (File  No.  SR-CBOE-88-21;  SR-PSE-87-21; 
and  SR-Phlx-87-05);  27189  (August  28,  1989),  54 
FR  37064  (September  6.  1989)  (File  No.  SR-CBOE- 
89-l«;  SR-PSE-87-21;  and  SR-Phbi-89-46);  27657 
(January  30.  1990),  55  FR  4295  (February  7,  1990) 
(File-No.  SR-CBOE-90-01;  SR-PSE-87-21;  and     - 
SR-Phlx-90-02). 


equivalents"  is  defined  to  mean  the 
market  value  of  any  of  the  following 
instnunents  with  one  year  or  less  to 
maturity:  (1)  Securities  issued  or 
guaranteed  by  the  United  States  or  its 
agencies;  (2)  negotiable  bank  certificates 
of  deposit;  or  (3)  bankers  acceptances 
issued  by  banking  institutions  in  the 
United  States  and  payable  in  the  United 
States.  1^  An  equity  security  (other  than 
warrants,  rights  or  options]  is  qualified 
to  be  used  as  collateral  for  MlOERs 
issued  to  cover  short  call  positions  if  it 
is  traded  on  a  national  securities 
exchange  and  substantially  meets  the 
listing  requirements  of  the  New  York 
Stock  Exchange  ("NYSE")  or  American 
Stock  Exchange  ("Araex")  or  if  it  is 
enumerated  on  the  current  list  of  over- 
the-counter  margin  stocks  published  by 
the  Federal  Reserve  Board. 

The  current  escrow  receipt  program 
requires  that,  at  the  time  the  option  is 
written,  the  total  value  of  the  collateral 
underlying  the  MIOER  must  be  at  least 
equal  to  the  aggregate  initial  position 
value  (i.e.,  the  index  value  at  trade  date 
times  the  applicable  index  multiplier 
times  the  number  of  options  contracts 
covered  by  the  collateral).  Although  the 
escrow  deposit  may  include  only  one  or 
even  no  securities,  the  customer  must 
affirm  that  he  is  writing  index  options 
against  a  diversified  portfolio.  In 
addition,  the  issuing  bank  or  trust 
company  must  be  approved  by  OCC  if 
the  receipt  is  to  be  forwarded  to  OCC  to 
meet  the  clearing  member's  margin 
obligations.'* 

Thereafter,  the  terms  of  the  MIOER 's 
specify  that,  if  the  value  of  the  collateral 
falls  below  55%  of  the  current  position 
value,  the  issuing  bank  or  trust  company 
promptly  must  notify  the  customer  and 
request  that  the  escrow  deposit  be 
supplemented.  If  the  value  of  the 
collateral  falls  below  50%  of  the  current 
position  value,  the  bank  or  trust 
company  promptly  must  notify  OCC 
and  the  broker  who,  in  turn,  will 
disregard  the  MIOER  and  request  that 
margin  be  deposited  for  the  previously 
covered  short  position. 

III.  DescFiption  of  the  Proposals 

The  exchanges'  most  recent 
amendments  (Amendment  Nos.  1,  7  and 


"5ee  12  CFR  220.8(a)(3)(ii)  (1990). 

'<There  are  also  certain  financial,  regulatory  and 
depository  standards  for  MIOER  issuers.  For  further 
discussion  of  OCC's  monitoring  obligations-,  see 
OCC  approval  order, -supra,  note  5. 

'-'Under  the  SROs'  rules,  escrow  receipts  musLbe 
in  a  form  satisfactory  to  the  exchange.  Because  the 
Commission  has  only  reviewed  the  escrow  receipt 
submitted  by  OCC,  the  Commission  previously  has 
indicated  tl^t  approval  of  these  proposals  is  limitei! 
to  the  use  of  escrow  receipts  containing  ^erms  and 
conditions  substantively  identical  to  those  in  the 
OCC  escrow  receipt.- 


5  to  the  CBOE,  PSE  and  Phlx  filings, 
respectively)  propose  to  convert  their 
MIOER  programs  '^  from  pilot  to 
permanent  status  and  to  conform  their 
rules  with  recently  approved 
amendments  to  OCC's  rules."'  Despite 
certain  refinements,  as  discussed  in 
more  detail  below,  the  current  rules 
will,  for  the  most  part,  continue  to 
apply. 

First,  the  SROs  proposals  will  limit 
acceptable  "cash  equivalents"  to 
securities  issued  or  guaranteed  by  the 
United  States  emd  having  one  year  or 
less  to  maturity  ("short-term  United 
States  government  securities").  As  a 
result,  securities  issued  or  guaranteed 
by  agencies  of  the  United  States, 
certificates  of  deposit  and  bankers 
acceptances  will  no  longer  be  eligible  as 
collateral  for  MIOERs  issued  to  cover 
short  call  position. 

In  addition,  the  definition  of 
."qualified  equity  securities"  will  be 
amended  to  incorporate  all  exchange- 
traded  securities,  whether  or  not  they 
meet  NYSE  or  Amex  listing  standards. 
The  proposals  also  wall  make  certain 
editorial  changes  to  the  exchanges'  rules 
regarding  the  use  of  over-the-counter 
securities  to  collateralize  an  escrow 
receipt,  in  order  to  conform  that 
language  with  the  phrasing  used  in 
OCC's  rules. 

The  exchanges  believe  that  the 
proposed  rule  changes  are  consistent 
with  Section  6  of  the  Act  in  general  and. 
in  particular,  with  Section  gfb)(5),  in 
that  they  are  designed  to  prevent 
fraudulent  arul  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a.  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  establishing  a  MIOER 
consistent  with  OCC  rules  and 
procedures. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '^  Jn 
particular,  the  Commission  believes  the 
proposals  are  consistent  with  the 
Section  6(b)(5)  requirements  that  the 


»•  .See  CBOE  Rule  24.11(d);  PSE  Ruk7.16id):  and 
Phlx  Rule  722(c). 

' '  See  OCC  approval  order,  supra,  note  5. 
=  »15U.S.C.  §78ftb){1986). 


rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts,  and,  in  general, 
protect  investors  and  the  public  interest. 

After  careful  review  of  the  operation 
of  the  pilot  programs,  the  Commission 
has  concluded  that  the  revised  MIOER 
should  help  provide  a  safe  and  efficient 
mechanism  by  which  index  call  options 
can  be  written  in  a  cash  account.  As  set 
forth  in  more  detail  in  its  order 
approving  the  pilot  procedures, '«  the 
commission  beUeves  that  the  range  of 
collateral  permitted  thereunder  should 
provide  market  participants  with  greater 
flexibility,  prevent  settlement  delays 
and  eliminate  many  of  the  problems 
encountered  under  the  original  MIOER 
program.  To  the  extent  that  the  revised 
escrow  receipt  is  a  cost-effective  means 
for  institutions  restricted  to  cash 
account  transactions  to  manage  portfolio 
risk,  its  implementation  on  a  permanent 
basis  should  encouragS  broader 
participation  in  the  index  options 
market,  thereby  adding  depth  and 
liquidity  to  that  market 

Based  on  their  experience  with  the 
pilot  program,  however,  the  SROs,  along 
with  OCC,  have  proposed  certain  minor 
refinements  to  the  types  of  property 
acceptable  as  collateral  for  MIOERs 
issued  to  cover  short  call  positions.  As 
the  Commission  noted  in  regard  to- the 
recently  approved  OCC  proposal, ^o 
these  new  standards  will  ensure  that 
only  liquid  assets  are  eligible  to 
underlie  escrow  receipts.  Specifically, 
the  Commission  beUeves  that  the 
proposed  rule  changes  are  a  reasonable 
response  to  OCC's  finding  that 
certificates  of  deposit  and  bankers 
acceptances  present  an  undue  risk  to 
OCC  because  it  has  no  means  of 
ensuring  that  issuers  of  such 
instruments  are  financially  soimd.^i 
Thus,  the  Commission  agrees  with  the 
SROs  that  limiting  "cash  equivadents"  to 
short-term  United  States  government 
securities  will  enhance  the  integrity  of 
^escrowed  collateral.  Moreover,  the 
changes  to  the  definition  of  "qualified 
equity  security"  are  consistent  with  the 
Federal  Reserve  Board's  definition  of 
'^margin  security"  or  existing  OCC  rules. 


"See  pilot  approval  order,  supra,  note  10. 

^o  See  OCC  approval  order,  supra,  note  5. 

2'  In  contrast  to  its  monitoring  of  MIOER  issuers. 
OCC  receives  rio  financial  information  on  banks 
issuing  certificates  of  deposit  or  bankers' 
acceptances.  Because  of  the  potential  exposure  if 
the  issuer  fails  and  the  instruments  became 
worthless.  OCC  proposed  eliminating  them  as 
eligible  types  of  collateral.  See  Securities  E-xchange 
■Act  Release  No.  26951  (June  21.  1989),  54  FR  26870 
(June  26. 1989)  (File  No.  SR-OCC-89-04).  OCC  also 
found  that  few  customers  utili?:e  such  instruments. 
Id. 


Finally,  the  CommissicMi  has 
determined  that  the  escrow  receipt 
contains  safeguards  (e.g.,  minimum 
collateral  levels;  the  requirement  that 
issuing  banks  or  trust  companies  notify 
customers  and  OCC  of  reductions  in 
collateral  22  that  should  help  ensure  the 
adequacy  of  the  collateral  posted  and 
diminish  the  risks  associated  with 
MIOERs.  To  date,  the  SROs'  experience 
with  the  pilot  program  supports  the 
Commission's  earlier  conclusion  that, 
absent  extremely  unusual 
circumstances,  the  value  of  the 
collateral  should  be  greater  than  the 
cash  difference  between  the  current 
index  value  and  the  exercise  price  of  the 
option  (i.e.,  the  amount  that  must  be 
delivered  upon  assignment). 23  The 
Commission  therefore  believes  that 
implementation  on  a  permanent  basis  is 
now  appropriate. 

The  Phlx  proposal  regarding  the  Wpes 
of  property  acceptable  as  collateral  for 
escrow  receipts  issued  to  cover  short 
put  positions  ^*  is  identical  to  existing 
rules  in  other  options  markets.^*  The 
Commission  finds  that  the  Phlx 
proposal  wrill  provide  sufficient  investor 
protection  while  facihtating  hedging 
transactions  in  both  broad-based  stock 
index  options  and  individual  stock 
options. 

The  commission  finds  good  cause  for 
approving  Amendment  Nos.  1,  7  and  5 
to  the  CBOE,  PSE  and  Phlx  proposals, 
respectively,  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof.  These  amendments 
merely  conform  the  exchanges 
proposals  with  recently  approved 
amendments  to  OCC  rules.^e  Finally,  the 
Commission  did  not  receive  any 
comments  on  either  original  CBOE,  PSE 
and  Phlx  proposals  or  the  comparable 
OCC  proposal,  both  of  which  were 
noticed  for  he  full  statutory  period. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  most  recent  - 
amendments  to  the  proposed  rule 
changes.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rules 


^-  For  further  discussion  of  value  requirements 
and  incentives  for  the  industry  to  police  itself,  see 
supra,  notes  14-15  and  accompanying  text. 

"  See  pilot  approval  order,  supra,  note  10. 

--•  See  supra,  note  4. 

"See,  e.g..  NYSE  Rule  431(f)(2KH)(iv). 
^^''  For  further  discussion  of  the  substance  of  these 
amendments,  see  supra,  notes  16-17  and 
accompanying  text.  See  also  OCC  approval  order. 
supra  note  5. 
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changes  that  are  file  d  with  the 
Commission,  and  aQ  written 
communications  renting  to  these 
amendments  between  the  Commission 


and  any  persons,  oi 

may  be  withheld 

accordance  with  th 

U.S.C.§  552,  will 

inspection  and  cop 

Commission's  Publ 

450  Fifth  Street, 

20549.  Copies  of  su^h  filings  will  also 

be  available  at  the  pHncipal  offices  of 

the  CBOE.  PSE  and  Phlx.  All 

submissions  shouldlrefer  to  File  Nos. 

SR-CBOE-67-03;  SR-PSE-87-21;  and 


er  than  those  that 
im  the  public  in 
provisions  of  5 
available  for 
ng  in  the 

Reference  Section, 
.,  Washington,  DC 


SR-Phbc-87-05  aiu 


submitted  by  Augu^  15,  1994. 
V.  Conclusion 


tie 

m 


th! 


It  is  therefore  ordered 
Section  19(b)(2)  of 
proposed  rule  chan; 
permanent  basis, 
equivalents,  one  or 
securities,  or  a  combination 
foregoing,  as  collate  ral 
receipts  issued  to  cqver 
positions  in  broad 
options,  in  lieu  of  n^argm 
87-03;  SR-PSE-87 
87-05)  hereby  are 

For  the  Commissior . 
Market  Regulation, 
authority.'^" 

Margaret  H.  McFarlaijd 
Deputy  Secretary. 
[FR  Doc.  94-18030  Fi 
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S«lt-Regulatory  Organizations; 
Interruitional  Securities  Clearing 
Corporation;  Order  Temporarily 
Approving  on  an  Accelerated  Basis  a 
Proposed  Rule  Change  Amending 
iSCC's  Clearing  Fu  )d  Formula 


July  15.  1994. 

On  Jime  9, 1994, 
Securities  Clearing 
("ISCC")  filed  with 
Exchange  Commission 
a  proposed  rule 
Section  19(b)(1)  of 
Exchange  Act  of 
Commission  publislted 
proposed  rule  chan  '/ 
Register  on  June  22 
comments  were  rec*iv 


ntemational 


I cha  ige 
tie 
1914 


"15U.S.C.78»(b)(2)(jb«2) 
"17CFR  200.30-3(a)(l  2)  (1990) 
•15U.S.C.  78s  (b)(1)  (1  (88) 
'  Securtlies  Exchange  /  ct 

Inlematioaal  Series  Rele^e 

59  FR  32254. 


Corporation 
he  Securities  and 
("Commission"^ 
pursuant  to 
Sectuities 
("Act").'  The 
notice  of  the 
e  in  the  Federal 
1994.2  No 
ed  on  the  notice. 


Release  No.  34222. 
No.  674  (June  16.  1994) 


As  discussed  below,  the  Commission  is 
temporarily  approving  the  proposed 
rule  change  on  an  accelerated  basis 
through  July  18. 1995. 

I.  Description 

In  1986,  ISCC  and  the  London  Stock 
Exchange  ("LSE")  entered  into  a  linkage 
agreement  which  allows  ISCC  to  obtain 
comparison  and  settlement  services  in 
the  United  Kingdom  from  the  LSE  on 
behalf  of  ISCC  members.  Pursuant  to 
this  linkage  agreement,  ISCC  is 
responsible  for  paying  for  all  securities 
believed.  ISCC  has  no  requirement  to 
complete  open  pending  trades,'  On  July 
18, 1994,  the  LSE  is  moving  to  a  ten  day 
rolling  settlement  cycle  with  trades 
settling  ten  days  after  trade  date.*  In 
response  to  this  change,  ISCC  is 
adjusting  its  method  of  calculating  its 
clearing  fund  requirements.* 

ISCC  oases  its  clearing  fund 
calculations  on  the  assumption  that  it- 
will  take  one  day  to  sell  all  of  a 
defaulting  participant's  positions.  This 
results  in  an  eleven  day  exposure  for 
market  risk  with  ten  days  between  trade 
date  and  settlement  date  and  one  day 
between  settlement  date  and  close  out  of 
positions.  There  also  will  be  a  one  day 
exposure  for  foreign  exchange  risk. 
(ISCC  will  convert  U.S.  dollars  into 
British  poimds  on  settlement  day  and 
will  convert  the  proceeds  from  the  close 
out  of  positions  into  U.S.  dollars  the 
next  day.)  The  formula,  therefore,  is  the 
simi  of  two  components — the  amount 
collected  to  cover  market  risk  and  the 
foreign  exchange  factor. 

To  calculate  the  amount  of  clearing 
fund  deposit  attributable  to  market  risk, 
ISCC  establishes  a  market  risk  factor 
which  is  the  largest  percentage  change 
over  eleven  days  in  the  Financial  Times 
Index  over  a  minimum  of  365  days. 
Initially,  the  market  risk  factor  will  be 
set  at  seven  percent.^  The  market  risk 
factor  is  multiplied  by  the  largest  single 
daily  gross  debit  value  for  the  applicable 
week  less  15%  of  the  Institutional  Net 
Settlement  ("INS")  receive  value  for  that 


'ISCC  is  not  responsible  for  trades  that  are 
scheduled  to  settle  after  the  day  of  default  of  an 
ISCC  member.  Agreement,  dated  December  22. 
1988.  between  ISCC  and  LSE. 

■•Currently,  the  LSE  settles  trades  on  a  fortnightly 
basis  with  all  trades  that  occur  during  a  two-week 
period  settling  on  the  same  day. 

'  Currently,  ISCC  collects  three  percent  of 
member's  average  gross  settlement  value  over  two 
account  periods  on  a  biweekly  basis.  This  Tigure 
represents  both  market  risk  and  foreign  exchange 
risk.  As  of  July  18,  1994,  the  clearing  fund  deposit 
will  be  calculated  and  collected  on  a  weekly  basis. 
The  calculation  will  be  made  on  Tuesday  and 
collected  within  three  days.  Therefore,  ISCC  will 
collect  clearing  fund  deposits  prior  to  the 
settlement  day. 

"ISCC  will  review  annually  the  market  risk 
factor. 


day  based  on  debit  values  for  the 
calendar  week  following  the  week  in 
which  the  calculation  is  performed 
("adjusted  gross  debit  value").' 

The  foreign  exchange  factor  is 
calculated  by  multiplying  the  adjusted 
gross  debit  value  by  the  largest  one  day 
percentage  change  in  the  U.S.  Dollar- 
British  Pound  foreign  exchange  rate 
over  a  minimum  of  365  days 
("estimated  foreign  exchange 
volatility").*  The  product  is  then 
reduced  by  the  product  of  the  adjusted 
gross  debit  value  times  the  estimated 
foreign  exchange  volatility  times  the 
market  risk  factor.  The  reduction  is 
made  because  the  risk  of  foreign 
exchange  is  on  the  amount  of  money 
converted  into  U.S.  dollars  after  sale  of 
the  securities  not  on  the  entire  amount    - 
of  dollars  ISCC  originally  converted  into 
British  pounds. 

Previously  for  ISCC  members  on 
surveillance  status,  the  market  risk 
factor  and  the  foreign  exchange  factor  of 
the  clearing  fund  formula  were 
increased,  in  the  discretion  of  ISCC,  by 
requiring  up  to  an  additional  3%,  5%. 
and  7%  of  average  daily  debits  for 
members  on  Advisory,  Class  A.  and 
Class  B  surveillance,  respectively. 
Under  the  new  formula,  both  the  market 
risk  factor  and  the  foreign  exchange 
factor  may  be  increased  by  a  maximimi 
of  3%,  a  maximum  of  5%,  and  a 
maximum  of  7%  for  members  on 
Advisory,  Class  A,  and  Class  B 
surveillance,  respectively. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  and.  therefore,  is 
approving  the  proposal.  Specifically,  the 
Commission  beUeves  the  proposal  is 
consistent  with  Section  17A(b)(3)(F)9  of 
the  Act  in  that  it  better  enables  ISCC  to 
safeguard  securities  and  funds  for  which 
it  is  responsible.  ISCC's  adjustments  to 
its  clearing  fund  formula  will  result  in 
a  more  accurate  reflections  of  its  risks. 
Instead  of  basing  the  formula  on  past 
obligations  of  the  ISCC  member,  the 
formula  is  now  based  on  the  actual 
obligations  of  such  member  during  the 


'  Under  the  INS  system,  redeliveries  of  securities 
from  the  ISCC  member  to  Institutional  participants 
can  occur  automatically  through  the  LSE.  Therefore. 
ISCC  generally  is  not  required  to  pay  the  LSE  for 
these  securities.  These  debits  are  offset  only 
partially  because  these  items  may  be  reclaimed  by 
the  receiver,  and  in  such  circumstance.  I.SCC  is 
liable  to  the  LSE  for  the  full  value  of  the 
reclamation. 

•During  the  period  from  1989  to  1992.  the 
maximum  fluctuation  in  the  U.S.  Dollar-British 
Pound  exchange  rate  was  4.445%.  Initially,  this 
number  will  be  used  in  calculating  the  foreign 
exchange  factor.  ISCC  will  review  annually  the 
foreign  exchange  risk  factor. 

■•15  U.S.C.  78q-l(b)(3i;K)  (1988). 


relevant  time  period.  This  should 
provide  ISCC  increased  protection  when 
an  ISCC  member  has  unusually  heavy 
trading  activity.  In  addition,  the 
previous  ISCC  clearing  fund  formula 
relied  on  a  calculation  of  market  risk 
factor  and  of  foreign  exchange  risk 
factor  that  is  now  outdated.  ISCC's 
increase  in  the  size  of  these  factors 
provides  ISCC  with  greater  protection 
consistent  with  likely  movements  in 
securities  prices  and  in  foreign 
exchange  rates. 

On  June  17, 1980,  the  Commission 
issued  a  release  aimoimcing  the 
standards  to  be  used  by  the  Division  of 
Market  Regulation  in  connection  with 
the  registration  of  clearing  agencies.'"  In 
that  release,  the  Commission  stated  that 
it  is  appropriate  for  a  clearing  agency  to 
establish  an  appropriate  level  of  clearing 
fund  contributions  based,  among  other 
things,  on  its  assessment  of  the  risks  to 
which  it  is  subject.  In  addition, 
contributions  to  the  clearing  fund 
should  be  based  on  a  formula  that 
applies  to  users  en  a  uniform, 
nondiscriminatory  basis.  The 
Commission  believes  that  ISCC's 
proposal  is  consistent  with  these 
guidelines.  The  new  clearing  fund 
formula  is  based  on  the  risks  (i.e.,  time, 
market,  and  foreign  exchange  risks) 
created  by  the  LSE's  method  of 
settlement.  In  addition,  the  formula  is 
applied  xmiformly  to  all  ISCC  members 
in  accordance  with  their  usage  of  the 
LSE  link. 

The  Commission  preliminarily  finds 
that  the  proposal  is  consistent  with 
Section  17A  of  the  Act.  The 
Commission  beheves  that  in  light  of  its 
significance  to  ISCC  and  its  members, 
the  proposed  revisions  to  ISCC's 
clearing  fund  formula  should  be 
carefully  monitored  before  they  become 
a  permanent  feature.  For  this  reason,  the 
Commission  is  approving  the  proposal 
on  a  temporary  basis  through  July  18, 
1995. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing.  The 
LSE  is  scheduled  to  move  to  its  new 
settlement  cycle  on  July  18, 1994.  ISCC 
needs  to  have  its  new  clearing  fund 
formula  in  place  at  the  same  time  in 
order  to  sufficiently  cover  its  new  risks. 
The  Commission  therefore  believes  that 
it  is  appropriate  to  accelerate  approval 
of  the  proposal. 

III.  Conclusion 

It  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 


proposed  rule  change  (File  No.  SR- 
ISCC-94-01)  be,  and  hereby  is. 
temporarily  approved  through  July  18, 
1955. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Director. 

|FR  Doc.  94-16026  Filed  7-22-94:  8:45  ami 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Granting  Approval 
on  an  Accelerated  Basis  of  a  Proposed 
Rule  Change  Modifying  NSCC's  Trade 
Comparison  Service 

July  15.  1994. 

"On  Jime  3,  1994,  the  National 
Securities  Clearance  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-94-07)  under  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposed  rule 
change  was  published  in  the  Federal 
Register  on  June  24. 1994,  to  solicit 
comment  from  interested  persons.^  No 
comments  have  been  received  by  the 
Commission,  This  order  approves  the 
proposal. 

L  Description  of  the  Proposal 

The  proposed  rule  change  will  modify 
NSCC's  Rules  and  Procedures  relating  to 
Trade  comparison.  The  proposed  rule 
change  is  designed  to  support  the  New 
York  Stock  Exchange,  Inc.  ("NYSE") 
and  the  American  Stock  Exchange,  Inc. 
("Amex"  in  their  efforts  to  implement 
trade-date  comparison  systems. ^  To 
achieve  trade-date  comparison,  the 
NYSE  and  Amex  require  their  member 
organizations  to  submit  trade 
comparison  data  to  the  NYSE  and  Amex 
rather  than  to  NSCC  for  comparison 
processing. 

Prior  to  the  NYSE  and  Amex 
implementing  their  trade-date 
comparison  systems,  NSCC  received 
locked-in  trade  data  from  the  NYSE  and 
Amex  and  initial  two-sided, 
uncompared  trade  data  from  its  member 


>" Securities  Exchange  Act  Release  No.  16900 
dune  17.  1980),  45  FR  41920. 


'  15  U.S.C.  §78s(b)  (1988). 

2  Securities  Exchange  Act  Release  No.  34221 
(June  16,  1994),  59  FR  32724. 

^  For  information  on  NYSE's  and  Amex's  trade 
date  comparison  systems,  refer  to  Securities 
Exchange  Act  Release  Nos.  34153  (June  3, 1994).  59 
FR  30071  (File  No.  SR-NYSE-94-081  (ordei 
approving  proposed  rule  change)  and  34298  (July  1, 
1994).  59  FR  35397  (File  No.  SR-Amex-M4-13| 
(order  approving  proposed  rule  changp) 


organizations.  The  imcompared  trade 
data  from  its  members  were  matched  by 
NSCC  and  were  reported  back  to  the 
members  on  contract  lists.  The  locked- 
in  trade  data,  which  is  compared  at  the 
point  of  execution  by  the  exchanges, 
bypasses  NSCC's  comparison  process 
but  for  record  purposes  is  reported  back 
to  the  members  organizations  on 
contract  lists. 

Under  the  new  systems,  the  NYSE 
and  Amex  will  process  the  initial  two- 
sided,  uncompared  trade  data  in  their 
trade-date  comparison  system.  When 
these  trades  do  no  compare,  the  NYSE 
and  Amex  will  report  such  unmatched 
trades  (known  as  "questioned  trades"  or 
"QTs"  at  the  NYSE  and  "don't  knows" 
or  "DKs"  at  the  Amex)  to  NSCC  along 
with  the  matched,  two-sided  trades  and 
the  locked-in  trades.  The  compared 
trades  (including  the  locked-in  trades 
and  the  matched,  two-sided  trades)  will 
bypass  NSCC  comparison  processing, 
but  the  unmatched  trades  will  be 
included  in  NSCC's  comparison  process 
and  in  NSCC's  trade  correction  process 
if  necessary. 

NSCC  states  that  the  proposed  rule 
change  will  permit  the  NYSE  and  Amex 
to  submit  on  behalf  of  NSCC  members 
uncompared  trade  data  relating  to  trades 
for  regular  way,  when-issued,  cash,  next 
day,  and  sellers-option  settlement  in 
equity  securities  executed  on  such 
exchanges  directly  to  NSCC  for 
inclusion  in  NSCC's  comparison 
process.  Even  though  the  NYSE  and 
Amex  require  their  members  to  submit 
their  trade  data  to  the  exchanges,  the 
revisions  to  NSCC's  Rules  and 
Procedures  still  permit  NSCC  members 
to  submit  such  data  directly  to  NSCC  in 
order  to  have  the  data  included  in  that 
day's  processing.  This  authority  is 
necessary  because  a  member  may  miss 
the  exchanges'  submission  time  frames. 
NSCC  notes  that  the  NYSE  and  Amex 
have  concurred  in  this  procedure. 

As  member  organizations  become 
accustomed  to  the  NYSE's  and  Amex's 
trade-date  comparison  systems,  NSCC 
expects  that  the  NYSE  and  Amex  will 
no  longer  permit  members  to  submit 
data  directly  to  NSCC.  At  the  time, 
NSCC,  upon  the  request  of  the  NYSE 
and  Amex,  will  file  a  rule  change  under 
Section  19(b)(2)  of  the  Act  eliminating 
the  ability  of  NSCC  members  to  submit 
such  data  directly  to  NSCC  other  than 
on  an  exception  basis. 

II.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Act  and  particularly 
with  Section  17A  of  the  Act.  Section 
17A(b)(5)  of  the  Act  states  that  the  rules 
of  a  clearing  agency  should  be  designed 
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to  foster  cooperation  and  coordination 
with  person  engaged  in  the  clearance 
and  settling  of  secu  rities  transactions,  to 
remove  impedimen  ts  to  and  perfect  the 
mechanism  of  a  nal  ional  system  for  the  / 
clearance  and  settkment  of  securities 
transactions,  and,  in  general,  to  protect 
investors  and  the  p  iblic  interest.* 

The  risks  posed  c  y  uncompared 
trades  and  by  the  Ic  ng  span  of  time 
between  trade  exec  ition  and  trade 
comparison  [i.e.,  as  long  as  five  business 
days  for  equity  trad  3s)  came  under 
intense  scrutiny  aft  sr  the  Market  Break 
of  October  1987.  Tl  e  leading  studies  of 
the  Market  Break  ol  1987  identified 
uncompared  trades  as  a  major  stress 
point  in  post-trade  )rocessing  which, 
together  with  the  ui  iprecedented  trading 
volume  and  the  unj  recedented  price 
volatility  during  th«  Market  Break, 
posed  an  unaccepta  Ae  threat  to  the 
marketplace.^  The  ( lommission,  in  its 
recommendations  ti  >  Congress  in 
Febmary  of  1988,  p  oposed  that  markets 
accelerate  their  effo  Is  to  compare  all 
trades  on  trade  date  ^ 

Since  1988,  NSCC  ,  among  others,  has 
sought  to  improve  c  earing  operations 
and  to  reduce  expos  ure  to  losses 
associated  with  mai  cet  volatility 
occurring  during  thi  f  period  between 
execution  and  settk  ment.  The  NSCC, 
together  with  the  N'  'SE  and  Amex, 
reduced  the  compai  ison  cycle  in  stocks 
first  from  T-f5  to  T+p  in  1989  and  then 
toT+1  in  1990.7 

As  stated  above,  t  le  Commission 
believes  that  the  pre  posed  rule  change, 
by  shortening  the  N  li'SE  and  Amex 
comparison  cycles  f  sr  equity  trades 
from  T-f  1  to  trade  di  te,  will  make  the 
comparison  process  safer  in  terms  of  the 
risks  resulting  from  market  price 
volatility.  The  Comj  lission  believes  that 
the  proposal  will  of  er  additional 
protection  to  NSCC  md  investors, 
brokers,  and  other  p  arsons  that 
safeguard  investors'  funds  and  facilitate 
investors'  transactio  ns.  The  proposal 
also  should  help  in  he  implementation 
under  the  Act  of  Ru  e  15c-6  which 
requires  settlement  i  )f  securities 


••  15  U.S.C.  §  78q-l(b)(3 

^  E.g..  Div  ision  of  Marki  t 
1967  Market  Break,  at  1 
1989):  see  also  Division  o 
Market  Analysis  of  Octobi  r 
129  (December  1990) 

•  Testimony  on  the  Seci  r 
Commission's  Recommen  U 
October  1987  Market  Brea  i 
Ruder,  Chairman.  Comm 
Committee  on  Banking,  Hfcusing 
at  2J-24  (February  3.  \9S^) 

'  Securities  Exchange 
(May  4.  1989).  54  FR  2022  I 
021  (order  approving  prop  »sed 
27074  (July  28.  1989).  54 
NSCC-69-041  (order 
change). 


(F)  (1988). 

Regulation.  The  October 
!  to  10-12  (February 
Market  Regulation, 

13  and  16.  1989.  117- 


ities  and  Exchange 
alions  Regarding  the 
delivered  by  David  S. 
ion.  before  the  Senate 
and  Urban  Affairs 


Release  Nos.  2(>785 
(File  No.  SR-NSrC-«9- 

rule  change)  and 
32405  [File  No.  SR- 
appr^ving  proposed  rule 


I'R: 


transactions  on  T+3  effective  on  June  1, 
1995.8  In  the  Commission's  view,  this 
proposal  should  help  provide 
fundamental  and  important 
improvements  to  the  marketplace.  - 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing  in 
the  Federal  Register.  Accelerated 
approval  will  permit  NSCC  to 
coordinate  with  the  NYSE  and  Amex  in 
the  early  phases  of  those  exchanges' 
efforts  to  move  toward  trade-date 
comparison.  Therefore,  the  Commission 
believes  there  is  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act « that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-NSCC-94-07)  be,  and 
hereby  is,  approved. 

For  the  Coinmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-18027  Filed  7-22-94;  8:45  am] 

BILUNG  CODE  B010-01-M 


[Release  No.  34-34393;  International  Series 
Release  No.  688;  File  Nos.  SR-OCO-92-d1 
and  SR-OCC-92-32] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Partial  Withdrawal  and  Order 
Temporarily  Approving  Proposed  Rule 
Changes  Relating  to  the  Acceptance  of 
Certain  Currencies  as  Margin  Deposits 

July  15,  1994. 

On  September  22,  1992,  The  Options 
Clearing  Corporation  ("OCC")  filed 
proposed  rule  changes  (File  Nos.  SR- 
OCC-92-31  and  SR-OC-92-32)  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)  of  the  Securities  and 
Exchange  Act  of  1934  ("Ac.f).'  On 
December  3, 1992;  OCC  filed  a  technical 
amendment  to  File  No.  SR-OCC-92-31. 
Notices  of  the  proposals  were  published 
in  the  Federal  Register  on  December  18, 
1992,  and  December  7, 1992, 
respectively,  to  solicit  comments  from 
interested  persons.^  No  comments  were 


»  17  CFR  240.15C-6.  Fed.  Sec.  L  Rep.  1 23.351  at 
20.582  (Oct.  1993);  Securities  Exchange  Act  Release 
No.  33023  (October  6.  1993),  58  FR  52891. 

■•  15  U.S.C.  S78s{b)(2)  (1988). 
•"17  CFR  200.3O-3(a)(12)  (1993). 
■15  U.S.C  §78s(b)(1988). 
'  Securities  Exchange  Act  Release  Nos.  31588 
(D<!cember  1 1. 1992).  57  VK  60263  (File  No.  SR- 


received.  On  July  13, 1994,  OCC 
withdrew  the  portions  of  the  proposed 
rule  changes  related  to  the  acceptance  of 
foreign  sovereign  debt  as  margin 
deposits. 3  As  discussed  below,  this 
order  approves  the  remainder  of  the 
proposed  rule  changes  through 
December  31, 1995. 

1.  Description 

Generally,  the  purpose  of  the 
proposed  rule  changes  is  to  allow  OCC 
to  expand  the  categories  of  non-U.S. 
dollar  denominated  collateral  it  will 
accept  as  margin  deposits.  First,  the 
proposed  rule  changes  allow  all  OCC 
dealing  members  to  deposit  with  OCC 
margin  consisting  of  any  foreign 
currency  which  is  the  trading  currency  ■• 
or  the  underlying  currency  ^  for  an  OCC- 
cleaied  foreign  currency  option  or  for  an 
OCC-cleared  cross-rate  foreign  currency 
option  ("cross-rate").^  Currently,  only 
cross-rate  clearing  members  are 
permitted  to  deposit  foreign  currencies, 
specifically  only  trading  currencies,  as 
margin. 

To  accommodate  the  acceptance  of 
non-U.S.  dollar  denominated  currencies 
as  margin,  OCC  is  making  several 
changes  to  its  By-Laws  and  Rules. 
Presently  for  each  class  of  cross-rates  in 
which  a  cross-rate  clearing  member 
maintains  positions,  OCC  Rule  2108 
requires  the  cross-rate  clearing  member 
to  establish  and  to  maintain  a  bank 
account  with  an  approved  OCC  clearing 
bank  in  the  country  of  origin  of  each 
trading  and  underlying  currency  and  to 
authorize  OCC  to  withdraw  funds  from 


OCC-92-31)  (notice  of  filing  of  proposed  rule 
change)  and  31536  (November  30,  1992).  57  FR 
57849  IFile.  Na  SR-OC-92-321  IndiCB  of  filing  of 
proposed  rule  change). 

'  Letter  from  James  C  Yong,  Deputy  General 
Counsel.  OCC,  to  Jerry  W.  Carpenter.  Esq..  Cbiei, 
Branch  of  Clearing  Agency  Regulation,  Division  of 
Market  Regulation.  Commission  (July  1-3. 1994). 

*  Trading  currency  is  defined  by  OCCs  rules  as 
the  foreign  currency  in  which  premium  and 
exercise  prices  are  denominated  for  a  class  of 
foreign  currency  options  or  cross-rate  currency 
options.  Currently,  the  trading  ciirrencies  of 
approved  OCC-cleared  cross-rates  are  the  Japanese 
yen  and  the  German  deutsche  marks. 

»  Underlying  currency  Is  defined  by  OCC's  rules 
as  the  foreign  currency  which  is  required  to  be 
delivered  upon  the  exercise  of  a  class  of  foreign 
currency  options  or  cross-rates.  Currently,  the 
foreign  currencies  which  are  the  underlying 
currencies  for  OCC-cleared  foreign  currency  options 
and  cross-rates  are  those  of  Australia,  France, 
Germany,  lapan.  Switzerland,  and  the  United 
Kingdom. 

^  Cross-rates  are  options  to  buy  or  sell  a  foreign    . 
currency  ("underlying  currency")  where  the 
premium  and  the  exercise  price  are  denominated  in 
another  foreign  currency  ("trading  currency  ").  For 
a  detailed  discussion  of  cross-rates,  refer  to 
Securities  Exchange  Act  Release  No.  29920, 
International  Scries  Release  No.  340  (November  7, 
1991).  56  FR  58105  (Kile  No.  SR-OCC-91-04| 
(order  approving  OCC's  clearance  and  settlement 
rules  for  cross-ratos). 


such  bank  accoimts  in  accordance  with 
OCC's  rules.  OCC  will  impose  those 
same  requirements  on  all  clearing 
members  desiring  to  deposit  trading  and 
underlying  currencies  as  margin. 
Accordingly,  amended  Rule  203  will 
require  every  clearing  member  that 
desires  to  deposit  foreign  currency  as 
margin  to  establish  and  to  maintain  an 
accoimt  with  an  OCC-approved  clearing 
bank  in  each  country  of  origin  and  must 
authorize  OCC  to  withdraw  funds  from 
such  bank  account  in  accordance  with 
OCC's  rules.  The  criteria  used  in 
approving  banks  to  act  as  custodians  for 
deposits  of  the  trading  and  underlying 
currencies  deposited  as  margin  will  be 
the  same  as  the  criteria  currently  used 
in  approving  banks  to  settle  cross-rates.^ 

OCC  is  amending  Rule  604(a)  to  add 
trading  currencies  and  underlying 
currencies  to  the  forms  of  collateral  that 
clearing  members  may  deposit  to  satisfy 
margin  requirements.^  OCC  also  is 
adding  and  defining,  as  appropriate,  the 
terms  underlying  currency  and  trading 
currency  in  various  Articles  of  its  By- 
Laws. 

11.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the  purposes 
and  requirements  of  Section  17A  of  the 
Act. 3  In  particular,  the  Commission 
believes  the  proposal  meets  the 
requirement  of  Sections  17A(b)(3)  (A) 
and  (F)  that  a  clearing  agency  be 
organized  and  have  the  capacity  to 
safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible.'" 

In  accepting  the  deposit  of  trading 
and  imderlying  currencies,  OCC  is 
recognizing  the  global  nature  of  the 
financial  industry  today.  For  example, 
by  accepting  foreign  currencies  as 
margin  deposits,  OCC  may  reduce  the 
risk  of  having  to  buy-in  a  foreign 


'The  criteria  used  in  approving  banks  to  settle 
cross-rates  are  set  forth  in  the  letter  from  Jacqueline 
Lulhringshausen,  Staff  Attorney,  OCC.  to  Jeffrey  T. 
Brown.  Staff  Attorney.  Division  of  Market 
Regulation,  Commission  (November  20,  1992). 

"Also  language  is  t>eing  added  to  Rule  604(a)  to 
make  dear  that  OCC  will  convert  deposits  of 
trading  or  underlying  currencies  into  U.S.  dollar 
equivalents  for  purposes  of  determining  clearing 
members'  compliance  with  OCC's  margin 
requirements.  In  valuating  foreign  currency  for 
conversion  to  U.S.  dollar  equivalents,  OCC  reduces 
the  exchange  rate  by  a  margin  interval  to  insure  that 
daily  currency  fluctuations  create  little  risk  of  loss 
to  OCC  The  margin  intervals  are  chosen  lo  cover 
three  standard  deviations  or  such  greater  amount  as 
to  actually  cover  99.7%  of  the  daily  percentage 
price  changes  over  the  past  ten  years.  Letter  from 
Jacqueline  R.  Lulhringshausen,  OCC,  to  Jerry  W. 
Carpenter,  Esq.,  Chief,  Branch  of  Clearing  Agency 
Regulation,  Division  of  Market  Regulation, 
Commission  (March  11, 1994). 

"  15  U.S.C  §78q-l  (1988). 

'"15  U.S.C.  §§78q-l (b)(3)(A)  and  (F)  (1988). 


currency  clearing  member  or  a  cross-rate 
clearing  member  upon  default  of  a 
delivery  obligation  because  the  deposit 
of  the  underlying  currency  may  be  used 
to  meet  such  obligation.  The 
Commission  believes  that  the 
acceptance  of  trading  and  underlying 
currencies  as  margin  will  provide  OCC 
with  added  flexibility  in  managing  a 
clearing  member's  default  of  a  delivery 
obligation  and,  therefore,  should  further 
OCC's  ability  to  meet  its  safeguarding 
obligations.  For  this  reason,  Ae 
Commission  is  temporarily  approving 
those  portions  of  the  proposals  enabling 
OCC  to  accept  trading  and  underlying 
currencies  as  margin  deposits. 

The  Commission  is  temporarily 
approving  the  filings  in  order  that  the 
Commission  and  OCC  will  have 
adequate  time  and  data  to  review  the 
program  before  the  Commission  grants 
permanent  approval.  OCC  has  agreed  to 
undertake  a  review  of  the  program  for 
accepting  non-U.S.  dollar  denominated 
currencies  as  margin  collateral  after  the 
program  has  been  operational  for  one 
year.  OCC's  review  will  be  submitted  in 
writing  to  the  Commission  and  wall 
include  such  things  as  a  study  of  the 
effects  of  accepting  foreign  currencies  as 
margin  collateral,  any  perceived  risk  to 
liquidity,  and  any  perceived  need  for 
concentration  limits." 

in.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCC's  proposal 
is  consistent  with  Section  17A  of  the 
Act.i2 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,!^  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCC-92-31  and  SR-OCC:-92-32)  be, 
and  hereby  are,  approved  tlirough 
December  31, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-18028  Filed  7-22-94;  8:45  ami 
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' '  Letter  from  James  C  Yong.  Vice  President  and 
Deputy  General  Counsel.  OCC,  to  Jerry  W. 
Carpenter,  Esq..  Chief,  Branch  of  Clearing  Agency 
Regulation,  Division  of  Market  Regulation. 
Commission  (March  16. 1994). 

■MS  U.S.C.  S78q-l(1988). 

"15  U.S.C  §78s(b)(2)  (1988). 
'<  17  ere  200.30-3(a)(12)  (1992). 


[Release  No.  34-34401;  File  No.  SR-PHLX- 
94-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Quote  Spread 
Parameters  for  National  Over-the- 
Counter  Index  ("XOC")  Options 

July  19, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  13, 1994,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubhshing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  PHLX  Rule  1014, 
"Obligations  and  Restrictions 
Applicable  to  Specialists  and  Registered 
Options  Traders,"  and  PHLX  Floor 
Procedure  Advice  ("Advice")  F-6, 
"Option  Quote  Spread  Parameters," 
establish  a  maximum  quote  spread  of 
$1.00  for  index  options  with  bids  of 
$20.00  or  more.  The  PHLX  proposes  to 
amend  its  rules  to  establish  the 
following  maximum  quote  spreads  for 
National  Over-the-Counter  Index 
("XOC")  options:  $2.00  for  XOC  options 
with  bids  of  $20.00  to  less  than  $40.00; 
and  $3.00  for  XOC  options  with  bids  of 
$40.00  or  more. 

The  text  of  the  proposed  rule  change 
is  avaihble  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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Organization 's 
ose  of,  and 
Proposed  Rule 


ien  the  quote 
^piicable  to  higher- 
JXOC  options  as 

:  options  with 
\than  $40.00;  and 

I  with  bids  of 


(A)  Self-Regulatory 
Statement  of  the  Pur  r 
Statutory  Basis  for,  the 
Change 

The  PHLX  propos^  to  amend  the 
quote  spread  parame  ers  (bid/ask 
differential)  appHcafale  to  XOC  options. 
The  current  paramettrs  appear  in  PHLX 
Rule  1014(c)  as  well  ks  Advice  F-6.  The 
PHLX  proposes  to 
spread  parameters  a] 
priced  quotations  for 
follows:  $2.00  for  X{ 
bids  of  $20.00  to  less 
$3.00  for  XCX:  opUoi 
$40.00  or  more. 

The  PHLX  slates  that  quote  spread 
parameters,  also  referred  to  as  bid/ask 
differentials,  govern  the  width  of  market 
quotations;'  specifically,  the  maximum 
widths  between  the  Did  and  ask  for 
PHLX  options  are  mandated  by  PHLX 
Rule  1014(c).  Although  specific 
parameters  appear  injPHLX  Rule 
1014(c).  this  rule  also  permits  the 
Exchange  to  establisn  differentials  other 
than  those  listed  for  i^ne  or  more  series 
or  classes  of  options.  jThe  Exchange 
notes  that  although  a  violation  of  the 
maximiun  quote  spread  may  result  in  a 
fine.2  the  quote  spreaps  are  not 
applicable  during  fasi  market 
conditions,  pursuant  jto  Advice  F-10, 
"Extraordinary  Marklt  Conditions  (Fast 
Markets).  "5 

Ciurently,  the  bid/lsk  differentials 
applicable  to  equity  4nd  index  options 
are  identical;  with  reip>ect  to  higher- 
priced  premiums,  wli  ere  the  bid  is 
$20.00  or  more,  the  q  jote  spread 
parameter  is  $1.00.  T  le  PHLX  states  that 
recent  volatility  in  th  3  XOC  resulted  in 
temporary  floor  offici  al  relief,  piu^uant 
to  Advice  F-6,''  beinj  ] 
XOC  crowd  allowing 
wider  quotation.  The 


granted  to  the 
for  the  proposed 
Exchange 
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("OTC")  securities  underlying  the  XOC. 
In  order  to  hedge  XOC  exposure, 
positions  in  these  OTC  securities  are 
typically  purchased  and  sold.  According 
to  the  Excihange,  the  aggregate  bid/ ask 
differential  for  the  XOC's  component 
seciuifies  is  often  greater  than  $5.00 
wide.' 

The  wider  bid/ask  differential 
particularly  problematic  with  respect  to 
higher-priced  option  series  because  the 
higher  bids  represent  a  greater  premium 
dollar  value  and  thus  more  risk. 
Accordingly,  the  Exchange  projioses  to 
widen  the  XOC  quote  spread  parameter 
applicable  to  higher-priced  series  only. 
The  Exchange  believes  that  this 
limitation  is  appropriate  because  a 
$40.00  bid.  for  example,  represents  a 
$4,000  premium.  The  Exchange  notes 
that  the  XOC  series  priced  at  $20.00  or 
less  are  most  often  diosen  for 
investment  by  public  customers  (i.e.. 
"customers"  who  are  not  associated 
with  broker-dealer  organizations  or 
subject  to  discretionary  authorization  by 
assisted  persons  of  broker-dealers). 

The  PHLX  received  one  letter  stating 
that  wider  quote  spread  parameters  for 
XOC  options  will  not  benefit  public 
customers  and  may  discourage  public 
customers  from  purchasing  index 
options  on  the  Exchange.*  In  response 
to  the  March  24  Letter,  the  PHLX 
indicates  that  the  Exchange's  Committee 
on  Options  considered  the  quote  spread 
parameters  estabUshed  by  the  Chicago 
Board  Options  Exchange,  Inc.  for  its 
Nasdaq  100  Index.  In  addition,  the 
PHLX  notes  that  the  XOC  trading  crowd 
has  increased  its  minimum  volume 
guarantee  to  20  contracts  for  public 
customer  orders  in  series  with  previous- 
close  bid  values  of  $10.00  or  less.' 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and.  in 
pcirticular  with  Section  6(b)(5),  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest,  because 
widening  higher-priced  XOC  quote 


'The  bid/ask  differential  in  the  underlying 
securities  is  determined  by  adding  the  bids  for  such 
securities  and  dividing  by  100  (the  number  of 
securities  comprising  the  XOC)  to  arrive  at  the 
composite  bid;  to  arrive  at  a  composite,  or  average, 
offer,  the  offers  for  the  underlying  securities  are 
similarly  added  together  and  divided  by  100. 

•  Letter  from  Barry  J.  Weisberg.  CFP,  Vice 
President,  Financial  Consultant,  Smith  Barney 
Shearson.  to  (herald  O'Connell,  Vice  President, 
Market  Surveillance.  PHLX,  dated  March  24, 1994 
("March  24  Letter"). 

'  Letter  from  Gerald  O'Connell.  Vice  President, 
Market  Surveillance,  PHLX.  to  Barry  J.  Weisberg, 
CFP.  Vice  President.  Financial  Consultant.  Smith 
Barney  Shearson.  dated  April  29,  1904. 


spread  parameters  should  facilitate 
hedging,  and.  in  turn.  liquidity. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

One  written  comment  in  opposition  to 
the  change  was  received  from  a 
registered  representative  of  Smith 
Barney  Shearson. 

III.  Date  of  EfiFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
August  15. 1994, 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-18025  Filed  7-22-94;  8:45  ami 

BILUNG  CODE  8010-01-M 

[Rel.  Na  IC-20410;  File  No.  812-8928] 

Preferred  Life  Insurance  Company  of 
New  York,  et  al. 

July  18,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "-Commission"). 
ACTION:  Notice  of  Application  for  an 
Amended  Order  xmder  the  Investment 
Company  Act  of  1940  ("1940  Act'). 

APPLICANTS:  Preferred  Life  Insurance 
Company  of  New  York  ("Company"), 
Preferred  Life  Variable  Account  C 
("Variable  Account"),  and  NALAC 
Financial  Plans,  Inc. 
RELEVANT  1940  ACT  SECTIONS:  Amended 
Order  requested  under  Section  6(c)  of 
the  1940  Act  for  exemptions  fi'om 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  Amended  Order  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  imder  certain  variable 
annuity  contracts  from  the  assets  of  the 
Variable  Accoimt.  or  any  other  separate 
accoimt  established  by  the  Company  in 
the  future  to  support  materially  similar 
variable  annuity  contracts. 
FILING  DATE:  Applicants  initially  filed  an 
application  on  February  7, 1989.  Notice 
of  the  Application  for  Exemption  was 
published  on  March  22, 1989  (Release 
No.  IC-16890,  File  No.  812-7238)  and 
an  Order  Granting  Exemptions  was 
issued  on  April  20,  1989  (Release  No. 
IC-16934).  The  Applicants  filed  this 
Application  for  an  Amended  Order  on 
April  7.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  for  an 
Amended  Order  and  superseding  the 
existing  Order  will  be  issued  unless  the 
Commission  orders  a  hearing.  Interested 
persons  may  request  a  hearing  by 
vt-riting  to  the  Secretary  of  the  SEC  and 
serving  the  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  August  12, 
1994,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
iiitirest,  the  reason  for  the  request,  and 


'  17  CFR  200.aO-3(a)(  12)  (1993). 


the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington.  DC  20549. 
Applicants:  152  West  57th  Street,  18th 
Floor,  New  York.  NY  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Thomas  Coimer,  Attorney,  or 
Michael  V.  Wible.  Special  Counsel, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  appfication.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  hfe 
insurance  company  organized  under  the 
laws  of  the  state  of  New  York.  The 
Company  is  a  wholly-owned  subsidiary 
of  AlUanz  Life  Insurance  Company  of 
North  America  ("Alhanz").  Allianz  is  a 
stock  life  insurance  company  organized 
under  the  laws  of  Minnesota. 

2.  The  Variable  Account  is  a 
segregated  investment  account  of  the 
Company  and  is  registered  under  the 
1940  Act  as  a  unit  investment  trust.  The 
Variable  Accoimt  was  established  to 
fund  certain  variable  annuity  contracts 
("Contracts")  issued  by  the  Company. 
The  Variable  Account  is  subdivided  into 
sub-accounts,  each  of  which  invests  in 

a  fund  of  the  Franklin  Valuemark 
Funds,  a  Massachusetts  business  trust 
registered  under  the  1940  "Act"  as  a 
diversified  open-end  management 
investment  company. 

3.  NALAC  Financial  Plans,  Inc..  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934,  is  the 
distributor  of  the  Contracts. 

4.  The  Contracts  are  individual 
flexible  payment  deferred  variable 
annuity  contracts  ("Deferred  Contracts'") 
or  individual  immediate  variable 
annuity  contracts  ("Immediate 
Contracts").  The  Contracts  are  available 
in  connection  with  retirement  plaiis  that 
qualify  for  Federal  tax  advantages  and 
for  plans  that  do  not  so  qualify. 

5.  The  Contracts  provide  for  certain 
charges.  Any  premium  ta.xes  or  other 
taxes  payable  to  a  state  or  other 
governmental  entity  will  be  charged 
against  the  Contract  values.  The 
Company  may,  in  its  sole  discretion, 
pay  taxes  when  due  and  deduct  that 
amount  from  the  Contract  at  a  later  date. 

6.  Owners  of  Deferred  Contracts  may 
transfer  all  or  a  part  of  their  interest  in 
a  sub-account  to  another  sub-account. 
The  Company  reserves  the  right  to 


charge,  per  transfer,  the  lesser  of  $25  or 
2%  of  the  amount  transferred.  Prior  to 
the  date  annuity  payments  begin 
("Annuity  Date"),  there  is  no  charge  for 
the  first  three  transfers  per  Contract 
year.  Currently,  the  Company  permits 
twelve  transfers  per  Contract  year 
without  a  transfer  fee. 

Owners  of  Immediate  Contracts  may 
transfer  all  or  part  of  their  interest  in  a 
sub-account  to  another  sub-account 
without  the  imposition  of  any  transfer 
fee. 

7.  For  Deferred  Contracts,  the 
Company  will  deduct  an  aimual 
contract  maintenance  charge  of  $30. 
Applicants  represent  that  this  charge 
has  not  been  set  at  a  level  greater  than 
actual  cost  and  contains  no  element  of 
profit.  There  is  no  contract  maintenance 
charge  for  Immediate  Contracts. 

8.  The  Company  deducts  an 
administrative  expense  charge  that  is 
equal  on  an  aiuiual  basis  to  .15%  of  the 
average  daily  net  assets  of  the  Variable 
Account.  This  charge,  together  with  the 
contract  maintenance  charge,  is 
designed  to  reimburse  the  Company  for 
the  expenses  it  incurs  in  the 
establishment  and  maintenance  of  the 
Contracts  and  the  Variable  Account.  The 
Company  does  not  intend  to  profit  from 
this  charge.  Should  this  charge  be 
insufficient,  the  Company  will  not 
increase  this  charge  and  will  incur  the 
loss.  Applicants  rely  on  Rule  26a-l  to 
deduct  the  contract  maintenance  charge 
and  the  administrative  expense  charge. 
Applicants  represent  that  the 
administrative  expense  charge  will  be 
reduced  in  the  future  to  the  extent  that 
the  amount  of  this  charge  is  in  excess  of 
that  necessary  to  reimburse  the 
Company  for  its  administrative 
expenses. 

9.  The  Contracts  do  not  provide  for  a 
front-end  sales  charge  to  be  deducted 
from  purchase  payments.  Under  the 
Deferred  Contracts,  a  contingent 
deferred  sales  charge  ("CDSC")  is 
imposed  on  full  or  partial  surrenders  to 
reimburse  the  Company  for  expenses 
incurred  in  connection  with  the 
promotion,  sale,  and  distribution  of  the 
Contracts.  The  CDSC  applies  only  to 
purchase  payments  received  within  five 
years  of  the  date  of  siurender.  No  CDSC 
is  imposed  on  distributions  made  as 
annuity  payments.  In  calculating  the 
CDSC.  purchase  payments  are  allocated 
to  the  amount  surrendered  on  a  first-in, 
first-out  basis.  The  amount  of  the  CDSC 
is  calculated  by  (i)  allocating  purchase 
payments  to  the  amount  surrendered; 

(ii  j  multiplying  each  allocated  purchase 
payment  that  has  been  held  under  the 
Contract  by  a  percentage  corresponding 
to  the  period  for  which  the  payment  was 
held;  and  (iii)  adding  the  product  of 
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each  multiplicatiox 
certain  of  the  Defeired 
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ollows: 
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Deferred  Contracts, 
as  follows: 


Percentage 
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Contract  owner  may 


surrender  no  more  han  once  annually 
15%  of  purchase  p«  yments  less  prior 


incurring  a  CDSC. 
eliminate  or  reduce 


the  CDSC  under  Co  npany  procedures 
then  in  effect.  Then  i  is  no  CDSC 
imposed  on  Immed  ate  Contracts. 

10.  For  all  Contracts  issued  in 
connection  with  th«  Variable  Account, 
the  Company  dedu(  ts  a  mortality  and 


that  is  equal,  on  an 


annual  basis,  to  1.2  i%  of  the  average 
daily  net  assets  of  t  le  Variable  Account. 
Of  this  1.25%  charj  e,  approximately 
.90%  is  for  mortalit  i  risks  and  .35%  is 
for  expense  risks. 

The  mortality  risl  s  assumed  by  the 
Company  arise  fron  its  contractual 
obligation  to  make  i  rmuity  payments 
after  the  Annuity  D  ite  for  the  life  of  the 
annuitant  in  accord  mce  with  the 
annuity  rates  guarai  iteed  in  the 
Contracts.  The  exp€  nse  risk  assiuned  by 


the  Company  is  tha 
involved  in  admini 
including  Contract 
administrative  cost; 


all  actual  expenses 
tering  the  Contracts, 
naintenance  costs, 
.  mailing  costs,  data 


processing  costs,  le  al  fees,  accounting 


fees,  filing  fees,  anc 


ser\ices  may  exceet  the  amount 
recovered  from  the  :ontract 
maintenance  chargf  and  the 
administrative  expe  nse  charge. 

Applicants'  Legal  i^nalysis  and 
Conditions 


1.  Sections  26(a)( 
the  1940  Act  prohit^t 
investment  trust  an 
underwriter  thereof|from 
periodic  payment  p 
unless  the  proceedsjof 
deposited  with  a  qu  i 


the  costs  of  other 


)fC)  and  27(c)(2)  of 

a  registered  unit 

any  depositor  or 

selling 
an  certificates 
all  payments  are 
ified  trustee  or 


custodian  and  held  under  arrangements 
that  prohibit  any  payment  to  the 
depositor  or  principal  underwriter 
except  a  fee,  not  exceeding  such 
reasonable  amounts  as  the  Commission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

2.  Applicants  request  an  amended 
order  under  Section  6(c)  of  the  1940  Act 
exempting  them  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  necessary  to  permit  the 
deduction  of  the  mortahty  and  expense 
risk  charge  from  the  assets  of  the 
Variable  Account  under  the  Contracts. 
Applicants  request  that  the  Amended 
Order  also  permit  the  deduction  of  the 
mortality  and  expense  risk  charge  from 
the  assets  of  any  other  separate  account 
established  by  the  Company  in  the 
future  to  support  variable  annuity 
contracts  offered  on  a  basis  similar  in  all 
material  respects  to  the  basis  on  which 
the  Contracts  are  offered. 

3.  Applicants  submit  that  their 
request  for  an  Amended  Order  that 
applies  to  the  Variable  Account  and  to 
future  separate  accounts  issuing 
contracts  that  are  substantially  similar 
to  the  Contracts  is  appropriate  in  the 
public  interest.  Such  an  amended  order 
would  promote  competitiveness  in  the 
variable  aimuity  contract  market  by 
eliminating  the  need  for  the  Company  to 
file  redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  Applicants  further 
submit  that  the  requested  relief  is 
consistent  with  the  purposes  of  the  1940 
Act  and  the  protection  of  investors  for 
the  same  reasons.  Investors  would  not 
receive  any  benefit  or  additional 
protection  by  the  Company  by  being 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  this  application. 

4.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
reasonable  in  relation  to  the  risks 
undertaken  by  the  Company  and  within 
the  Tcmge  of  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  base  this  representation  on 
an  analysis  of  the  mortality  risks,  taking 
into  consideration  such  factors  as  any 
contractual  right  to  increase  charges 
above  current  levels,  the  guaranteed 
annuity  purchase  rates,  the  expense 
risks  taking  into  consideration  the 
existence  of  charges  against  separate 
account  assets  for  other  than  mortality 
and  expense  risks,  and  the  estimated 
costs,  now  and  in  the  future,  for  certain 
product  features  as  well  as  an 
examination  of  comparable  annuity 
products.  The  Company  represents  that 
it  will  maintain  at  its  principal  office  a 


memorandum,  available  to  the 
Commission,  setting  forth  in  detail  this 
analysis. 

5.  If  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  viewed 
as  being  offset  by  distribution  expenses 
not  reimbursed  by  the  CDSC.  The 
Company  represents  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and 
Contract  owners.  The  basis  for  such 
conclusion  will  be  set  forth  in  a 
memorandum  maintained  by  the 
Company  at  its  principal  office  and 
available  to  the  Commission  upon 
request. 

6.  The  Company  represents  that  the 
Variable  Account  will  invest  only  in 
management  investment  companies  that 
undertake,  in  the  event  the  company 
adopts  a  plan  to  finance  distribution 
expensesunder  Rule  12b-l  under  the 
1940  Act,  to  have  a  board  of  directors, 

a  majority  of  whom  are  not  interested 
persons  of  the  company  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act,  formulate  and  approve  any  such 
plan.  ' 

Conclusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  from  the  assets  of  the  Variable 
Account  under  the  Contracts  meet  the 
standards  in  Section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  cf 
investors  and  the  policies  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-18029  Filed  7-22-94;  8:45am) 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  July  15, 
1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49646 
DG/e/;7ed;  July  11,  1994 


Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  MV/PSC/098  dated  May  31, 

1994;  Amend  RPl 708— Delete  Full 

Stop  Delimiter 
Proposed  Effective  Date:  August  16, 

1994 
Docket  Number:  49647 
Date  filed:  July  11,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  Reso  024 — Lesotho/ 

Swaziland,  August  1, 1994 
Proposed  Effective  Date:  August  1,  1994 
Docket  Number:  49648 
Dafe/iVed;  July  11, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  COMP  Telex  Mail  Vote  695— 

Reso  OlOq:  COMP  Telex  Mail  Vote 

696 — Reso  OlOxx;  Madagascar  Fares/ 

Rates— Convert  to  US  Dollars 
Proposed  Effective  Date:  August  1, 1994 
Docket  Number:  49649 
Date  filed :]u\y  11.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  697; 

Japan-Russian  Federation  Fares;  r-1 — 

0531,  r-3— 063i,  r-5— 048c,  r-2— 0431, 

r-4— 063ii,  r-5— 084c 
Proposed  Effective  Date:  July  25,  1994 
Docket  Number:  49659 
Date  filed:  July  15.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Telex  Mail  Vote  693; 

India-TCl  fares 
Proposed  Effective  Date:  August  1,  1994 
Docket  Number:  49660 
Date  filed:  July  15,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  CACyReso/179  dated  June  24, 

1994;  Mail  Vote  A087— Reso  851d 

(Internal  Audit  Program) 
Proposed  Effective  Date:  August  1,  1994. 
Phyllis  T.  Kaylor. 

Ctiief,  Documentary  Services  Division. 
|FR  Doc.  94-17983  Filed  7-22-94;  8:45  am) 
BILUNO  CODE  4910-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  July  15, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  arc  set  forth 


below  for  each  application.  Following 

the  Answer  period  DOT  may  process  the 

apphcation  by  expedited  procedures. 

Such  procedures  may  consist  of  the 

adoption  of  a  show-cause  order,  a 

tentative  order,  or  in  appropriate  cases 

a  final  order  without  further 

proceedings. 

Docket  Number:  49654 

Date  filed :]u]y  13,  1994 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  10,  1994 

Description:  Apphcation  of  American 
Airlines,  Inc.,  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  that  the 
following  condition  be  added  to  its 
certificates  of  public  convenience  and 
necessity  for  Routes  137,  370.  487. 
576,  602,  604,  and  648:  "( )  The 
holder  may  combine  services  on  any 
segment  of  this  certificate-  with  (1)  any 
other  segment  of  this  certificate,  (2) 
certificate  authority  it  holds  on  any 
segments  on  Routes  137,  370,  487, 
576,  602,  604,  and  648.  and  (3)  any 
exemption  authority  it  holds  to 
provide  foreign  air  transportation; 
provided,  however,  that  such 
operations  are  in  compliance  with  all 
treaties  and  agreements  between  the 
United  States  and  other  countries." 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

|FR  Doc.  94-17982  Filed  7-22-94;  8:45  ami 

BILLING  CODE  4910-62-P 


Coast  Guard 
[CGD-94-054] 

National  Boating  Safety  Advisory 
Council;  Applications  for  Appointment 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  apphcants. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  additional  applicants  for 
appointment  to  membership  on  the 
National  Boating  Safety  Advisory 
Council  (NBSAC).  The  Council  is  a  21 
member  Federal  advisory  committee 
that  advises  the  Coast  Guard  on  matters 
related  to  recreational  boating  safety. 
DATES:  Completed  apphcation  forms 
must  be  received  by  SepterabeF23. 
1994. 

ADDRESSES:  Requests  for  application 
forms,  as  well  as  the  completed 
application  forms,  should  be  sent  to 
Commandant  (G-NAB),  U.S.  Coast 
Guard  Headquarters,  Washington,  DC 
20593-0001;  telephone:  (202)  267-1077. 
FOR  FURTHER  INFORMATKDN  COffTACT:  Mr. 
A.  J.  Marmo.  Executive  Director, 
National  Boating  Safety  Advisory 


Council  (G-NAB),  Room  1202.  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street.  NW.,  Washington.  DC  20593- 
0001;  (202)  267-1077. 
SUPPLEMENTARY  INFORMATJON:  The 
NBSAC  was  estabUshed  by  the  Federal 
Boat  Safety  Act  of  1971.  Members  for 
the  Council  are  drawn  equally  from  the 
following  sectors  of  the  boating 
community:  State  officials  responsible 
for  State  boating  safety  programs; 
recreational  boat  and  associated 
equipment  manufacturers;  and  national 
recreational  boating  organizations  and 
the  general  public.  Members  are 
appointed  by  the  Secretary  of 
Transportation.  Applicants  are 
considered  for  membership  on  the  basis 
of  their  expertise,  knowledge,  and 
experience  in  boating  safety.  The  terms 
of  appointment  are  staggered  so  that 
seven  vacancies  occur  each  year. 

Applications  are  being  sought  for 
membership  vacancies  that  will  occur  as 
follows:  Three  (3)  representatives  of 
State  officials  responsible  for  State 
boating  safety  programs;  two  (2) 
representatives  of  recreational  boat  and 
associated  equipment  manufacturers; 
and  two  (2)  representatives  of  national 
recreational  boating  organizations  and 
from  the  general  pubUc.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisory  Conmiittee  Act.  the 
Coast  Guard  is  especially  interested  in 
receiving  appUcations  from  minorities 
and  women. 

The  Council  normally  meets  twice 
each  year  at  a  location  selected  by  the 
Coast  Guard.  When  attending  meetings 
of  the  Council,  members  are  provided 
travel  expenses  and  per  diem. 

Dated:  July  18,  1994. 
G.  A.  Penington, 

Rear  Admiral.  U.S.  Coast  Guard  Chiaf.  Office 
of  Navigation  Safety  and  Waterway  Senices. 
[FR  Doc.  94-17945  Filed  7-22-94;  8:45  ami 
BILUNG  CODE  4gi0.14-M 


Federal  Aviation  Administration 
[Summary  Nobce  No.  PE-Q4-27] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemptioa  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  F/^'s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
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iation.  Inc. 
Affected:  14  CFR 


three 


Petitions  for  Exemp 

Docket  No.:  27735 

Petitioner:  Ross 

Sections  of  the 
125.11  (a)and(b). 

Description  of  Relief  Sought/ 
Disposition:  To  pern  lit 
Inc.,  a  part  121  and 
holder,  to  operate 
owned  DC-9-15F 
125  certificate. 

Docket  No.:  27737 

Petitioner:  United 
Corporation. 

Sections  of  the 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  p>err  lit 
export  approval  for 


Ross  Aviation, 
35  certificate 
govemment- 
ft  under  a  part 


aircra 


'FAR 


Technologies 
Affected:  14  CFR 


the  issuance  of 
^lass  II  and  Class  III 


products  manufactured  and  located  at 
Microtecnica  of  Torino,  Italy. 

Docket  No.:  27768. 

Petitioner:  National  Air 
Transportation  Association. 

Sections  of  the  FAR  Affected:  14  CFR 
135.151(a). 

Description  of  Relief  Sought:  To 
permit  certificate  holders  to  operate 
aircraft  on  IFR  flights  under  the  rules  of 
part  135  with  two  pilots  and  without  an 
approved  cockpit  voice  recorder  for  a 
limited  specified  period  when  the 
autopilot  system  is  temporarily 
inoperative. 

Dispositions  of  Petitions 

DocJcet  No:  26504. 

Petitioner:  Arnold  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  appropriately 
trained  and  certificated  pilots  employed 
by  Arnold  Aviation  to  remove  and 
reinstall  cabin  seats  in  its  Cessna  model 
185,  206,  and  210  airplanes  when  on 
certificated  mechanics  are  available. 

Grant,  June  27,  1994.  Exemption  No. 
5541A 

Docket  No:  27157. 

Petitioner:  Domier  Luftfahrt  GmbH. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5704,  which  gave  a  time  extension  from 
the  floor  distortion  test  requirements  of 
§  25.562(b)(2)  of  the  FAR  for  captain's 
and  first  officer's  seats  in  Domier  Model 
328  airplanes. 

Partial  Grant.  June  22,  1994,  Exemption 
No.  5704A. 

Docket  No:  27428. 

Petitioner:  Snow  Aviation 
International,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19(a)  and  (b)(1). 

Description  of  Relief  Sought:  To 
permit  Snow  Aviation  International  to 
apply  for  a  supplemental  type  certificate 
(STC)  for  a  design  change  that  changes 
the  number  of  engines  from  three  to  two 
on  Boeing  Model  727-200  airplanes. 

Partial  Grant,  July  8,  Exemption  No. 
5936 

Docket  No:  27535. 

Petitioner:  Aeroflot  Russian 
International  Airlines  (Aeroflot). 

Sections  of  the  FAR  Affected:  14  CFR 
129.18. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  5823,  as 
amended,  which  allows  Aeroflot  to 
operate  21  IL-62M,  15  IL-86,  4  IL  96- 
300,  and  4  TV-154  aircraft,  which  are 


not  equipped  with  an  approved  TCAS 
Il-traffic  alert  and  collision  avoidance 
system  (TCAS  II  equipment),  after 
I)ecember  30, 1993,  subject  to  certain 
conditions  and  limitations.  Aeroflot  also 
wishes  to  amend  this  exemption  to 
permit  Aeroflot  to  continue  to  operate 
IL-62M  aircraft  that  are  not  equipped 
with  the  TCAS  system  until  July  21, 
1994,  into  Miami  International  Airport, 
Florida. 

Denial,  July  6,  1994,  Exemption  No. 
58238 

[PR  Doc.  94-17999  Filed  7-22-94;  8:45  am) 
BILLING  CODE  4910-13-« 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier/ 
General  Aviation  Maintenance  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier/general 
aviation  maintenance  issues. 

DATES:  The  meeting  will  be  held  on 
August  19, 1994,  at  8:30  a.m.  Arrange 
for  oral  presentations  by  August  5,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue, 
NW. ,  1 1  th  floor,  Washington ,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Herber,  Meeting 
Coordinator,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-3493;  fax  number  (202)  267- 
5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
consider  air  carrier/general  aviation 
maintenance  issues.  The  meeting  vdll  be 
held  on  August  19, 1994,  at  Air 
Transport  Association  of  America,  1301 
Pennsylvania  Avenue,  NW.,  11th  floor, 
Washington,  DC.  The  receptionist  will 
provide  directions  to  the  meeting  room. 
The  agenda  will  include: 

•  Report  on  the  status  of 
recommendations  submitted  to  the  FAA 
by  the  Part  65  Working  Group  and  the 
Weight  and  Balance  Working  Group. 

•  Report  on  the  status  of  the  Part  65 
Phase  II  Working  Group. 

•  Report  on  the  status  of  the 
Maintenance  Recordkeeping  Working 
Group. 
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•  Report  on  the  status  of  the 
International  Airworthiness 
Communications  Working  Group. 

•  Report  on  the  status  of  the  Major/ 
Minor  Working  Group. 

•  Report  on  the  status  of  the  Parts 
Approval  Action  Team  Phase  III 
Working  Group. 

•  Report  on  the  status  of  the  General 
Aviation  Maintenance  Working  Group. 

•  Discussion  of  future  activities  and 
other  business. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  August  5. 
1994,  to  present  oral  statements  at  the 
meeting.  The  pubhc  may  present 
written  statements  at  any  time  by 
providing  35  copies  to  the  Assistant 
Chair  or  by  bringing  the  copies  to  him 
at  the  meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington.  DC,  on  July  16, 
1994. 

Benfamin  J.  Burton  Jr., 
Assistant  Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
(FR  Doc.  94-18000  Filed  7-22-94;  8:45  am] 
BILLING  CODE  4910-13^4 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  will  be  held  on 
August  17, 1994  at  8:30  a.m.  Arrange  for 
oral  presentations  by  August  5, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Boeing;  535  Garden  Ave.  North;  Renton, 
Washington  98055;  in  Building  10-16, 
Conference  Room  12C4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking, 
FAA,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10ra)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
August  17, 1994  at  Boeing;  535  Garden 
Ave.  North;  Renton,  Washington  98055; 
in  Building  10-16,  Conference  Room 
12C4.  The  agenda  for  the  meeting  will 
include: 

•  Opening  remarks. 

•  Review  of  action  items. 

•  Reports  of  working  groups. 

•  Recommendations  concerning 
future  actions  in  continued 
airworthiness  will  be  considered. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  August  5, 1994,  to 
present  oral  statements  at  the  meeting. 
The  pubhc  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  the" 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC.  on  July  15, 
1994. 

Chris  A.  Christie, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

|FR  Doc.  94-18001  Filed  7-22-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Cedar  Rapids  Municipal  Airport,  Cedar 
Rapids,  lA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  publiccomment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Cedar  Rapids 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  24,  1994. 


ADDRESSES:  Comments  on  this 
application  may  he  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region. 
Airports  Division,  601  E.  12th  Street. 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  LawTence 
K.  Mullendore,  Airport  Director,  Cedar 
Rapids  Municipal  Airport,  at  the 
following  address:  2515  Wright  Bros. 
Blvd.,  SW,  Cedar  Rapids,  Iowa  52404. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comment 
spreviously  provided  to  the  Cedar 
Rapids  Airport,  under  §158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Anderson.  PFC  Coordinator,  FAA, 
Central  Region,  601  E.  12th  Street, 
Kansas  City,  MO  64106,  (816)  426-4728. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Cedar  Rapids 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  July  14,  1994,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Cedar  Rapids  Municipal  Airport, 
Cedar  Rapids,  Iowa,  was  substantiallv 
complete  within  the  requirements  of 
§158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
October  26, 1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1,  1994. 

Proposed  charge  expiration  date: 
December  31,  2000. 

Brief  description  of  proposed 
project(s):  Expand  terminal  building  to 
include:  upper  level  holdroom  and  two 
new  gates  with  loading  bridges;  ground 
level  holdroom  and  gates;  security 
checkpoint  area;  t)aggage  claim  area:  and 
terminal  apron  expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commerical  Operators  filing  FAA  From 
1800-31.  j 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  oUice 
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listed  above  under  FQJR  FURTHER 
INFORMATION  CONTACT, 

In  addition,  any  pe-son  may,  upon 
request,  inspect  the  a  3 plication,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cedar 
Rapids  Municipal  Aii  port. 

Issued  in  Kansas  City  Missouri,  oo  )u)y  15. 
1994. 
Gcor^  A.  Ifenaon, 

Manager.  Airports  Divis.  on.  Central  Region. 
(FR  Doc.  94-18002  File<)  7-22-94:  8:45  ami 

BILLING  COOe  4»1»-13-M 


Maritime  Adminlstravon 
[Docket  S-910] 

Farrell  Lines  Incorporated;  Notice  of 
Application  for  Waivi»r  of  Section 
804(a)  of  the  Merchaf  t  Marine  Act, 
1936,  As  Amended 

Farrell  Lines  Incorj  orated  (Farrell),  by 
application  dated  Jul]  15, 1994,  requests 
a  waiver  of  the  provis  ions  of  section 
804(a)  of  the  Merchar  t  Marine  Act, 
1936,  as  amended,  so  as  to  permit 
Farrell  to  ad  hoc  char  er.  operate  and/ 
or  act  as  Agent  or  Bro  cer  for  any  foreign- 
flag  vessel  between  tt  e  United  States 
Gulf  and  east  coast  pc  rts  and  the  Black 
Sea  ports.  The  vessel  ype  would  be 
general-cargo  ships  not  exceeding  12000 
DWT  and  having  refri  gerated  and 
containerized  cargo  ci  ipacity.  The 
waiver  is  requested  fc  r  the  duration  of 
Farrell's  Operating-Di  fferential  Subsidy 
Agreement,  Contract  1  4A/MSB-482, 
which  expires  on  Dec  jmber  31,  1997. 

Farrell  operates  a  re  gular  U.S. -flag 
liner  service  between  the  U.S.  east  coast 
and  Mediterranean  (Trade  Route  10/13) 
with  extension  to  the  Black  Sea  ports 
using  foreign-flag  feet  er  vessels  as 
pennitted  by  law.  Far  «11  states  that  it  is 
not  seeking  to  service  any  other  mid 
point  areas  such  as  th ;  Mediterranean 
under  the  instant  reqi  est  and  would 
limit  such  sailings  to  lo  more  than 
twelve  voyages  per  ye  ar. 

This  application  mi  y  be  inspected  in 
the  Office  of  the  Seen  tary,  Maritime 
Administration.  Any  )erson,  firm,  or 
corporation  having  ai  y  interest  in  such 
request  within  the  me  aning  of  section 
804  of  the  Act  and  dc!  liring  to  submit 
comments  conceminj  the  application 
must  file  written  com  nents  in  triplicate 
with  the  Secretary,  M  iritime 
Administration.  Roorti  7300,  Nassif 
Building,  400  Seventl  Street  S\V., 
Washington.  D.C  205  )0.  Comments 
must  be  received  no  li  iter  than  5:00  p.m. 
on  August  4, 1994.  Tl  is  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorabli  •  or  unfavorable 


decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  20.804  (Operating-Differential 
Subsidies)) 

By  Order  of  the  Maritime  Administrator. 
-  Date:  July  20.  1994. 
foel  C  Richard. 

Secretary.  Maritime  Administration. 
jFR  Doc.  94-18017  Filed  7-22-94:  8:45  ami 
BILUNG  COOe  4910-ai-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  92-42;  Notice  2] 

[>etermination  ttiat  Nonconforming 
1993  Jaguar  Sovereign  Passenger 
Cars  Are  Eligitile  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1993  Jaguar 
Sovereign  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1993 
Jaguar  Sovereign  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1993 
Jaguar  Sovereign),  and  they  are  capable 
of  being  readily  modified  to  conform  to 
the  standards. 

DATES:  The  determination  is  effective 
July  25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Com.pliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background  r 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(l)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 


for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capyable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Fart  592.  As  specified  in  49  CFR 
593.7,  NHTSA  putUshes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  ("J.K.")  (Registered  Importer 
R-90-006)  petitioned  NHTSA  to 
determine  whether  1993  Jaguar 
Sovereign  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  25. 1994  (59  FR  27104)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subfect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
78  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1993  Jaguar  Sovereign  not 
originally  manufactured  to  comply  with  - 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar  . 
to  a  1993  Jaguar  Sovereign  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  modified  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 


Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1 .  50  and  501 . 8. 

Issued  on:  July  20.1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  94-18038  Filed  7-22-94;  8:45  ami 
BILUNG  COOE  4910-S»-M 

[Docket  No.  94-43;  Notice  2]  . 

Determination  That  Nonconforming 
1991  Alfa  Romeo  164  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1991  Alfa 
Romeo  164  passenger  caifs  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1991  Alfa 
Romeo  164  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1991 
Alfa  Romeo  164),  and  they  are  capable 
of  being  readily  modified  to  conform  to 
the  standards. 

DATES:  The  determination  is  effective 
July  25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(l)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
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manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  pubhshes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  petitioned  NHTSA  to 
determine  whether  1991  Alfa  Romeo 
164  passenger  cars  are  eligible  for 
im.portation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  25,  1994  (59  FR  27103)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibihty  number  indicating 
that  the  vehicle  is  efigible  for  entry.  VSP 
76  is  the  vehicle  ehgibility  nimiber 
assigned  to  vehicles  admissible  under 
this  determination. 


Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1991  Alfa  Romeo  164  not 
originally  manufactiued  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1991  Alfa  Romeo  164  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  modified  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  )uly  20, 1994. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-18037  Filed  7-22-94;  8:45  am) 

BILLING  CODE  4910-59-M 


[Docket  No.  94-40;  Notice  2] 

Determination  That  Nonconforming 
1993  Mercedes-Benz  200E  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1993 
Mercedes-Benz  200E  passenger  cars  are 
eligible  for  importation. 


SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1993 
Mercedes-Benz  200E  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1993  Mercedes-Benz  300E),  and 
they  are  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATE:  The  determination  is  effective  July 
25,  1994. 

FOR  FURTHER  INFORMATION*  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-530ei). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  appHcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safetv 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  thai  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  Ljsis 
of  the  petition  and  any  comments  th-t 
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it  has  received,  whetl  ler  the  vehicle  is 
eligible  for  importati(  n.  The  agency 
then  publishes  this  d  itermination  in  the 
Federal  Register. 

Champagne  Import  >,  Inc.  of  Lansdale, 
Pennsylvania  (Regist(  red  Importer  R- 
90-009)  petitioned  NHTSA  to  determine 
whether  1993  Mercedes-Benz  200E 
passenger  cars  are  eligible  for 
importation  into  the  Clnited  States. 
NHTSA  published  nc  tice  of  the  petition 
on  May  25. 1994  (59   "R  27107)  to  afford 
an  opportunity  for  pi  slic  comment.  The 
reader  is  referred  to  t  lat  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  recei  red  in  response  to 
Lhe  notice.  Based  on  i  :s  review  of  the 
information  submitte  1  by  the  petitioner. 


NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry'.  VSP 
75  is  the  vehicle  eUgibility  number 
assigned  to  vehicles  admissible  under 
this  notice  of  final  determination 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1993  Mercedes-Benz  200E  (Model 


ID  124.019)  is  substantially  similar  to  a    ' 
1993  Mercedes-Benz  300E  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on.  July  20.  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-18039  Filed  7-22-94;  8:45  am) 
BILLING  COOE  4910-69-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  58,  No.  141 

Monday.  )uly  25,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  2  p.m.,  Wednesday, luly 
27,  1994. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED:    .     - 

FY  1996  Budget 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  Commission's 
budget  for  fiscal  year  1996. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-C800. 

Dated:  )uly  20, 1994. 
Sadye  E.  Dunn, 
Secretary. 

|FR  Doc.  94-18172  Filed  7-21-94;  3:03  pm] 
BILLWG  COOC  635&-01^ 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION  - 

TIME  AND  DATE:  Thursday,  .July  28. 1994. 

LOCATION:  Room  420.  East  West  Towers, 
4330  East  West  Highway,  Bethesda. 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Children 's  Sleepwear 

The  staff  will  brief  the  Commission  on 
a  possible  notice  of  proposed 
rulemaking  to  amend  the  standards  for 
flammabihty  of  children's  sleepwear  to 
exempt  close  fitting  garments  and 
gannents  intended  for  infants. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 


Dated:  July  20, 1994. 
Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  94-18173  Filed  7-21-94;  3:03  pm) 

BILUNG  CODE  e35S-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9  a.m..  Wednesday,  July 

29, 1994. 

LOCATION:  Room  420.  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Bicycle  Helmets 

The  staff  will  brief  the  Commission 
and  the  Commission  will  consider 
proposed  regulations  that  would 
implement  the  Children's  Bicycle 
Helmet  Safety  Act  of  1994. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary',  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  July  20.  1994. 
Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  94-18174  Filed  7-21-94;  3:03  pmj 

BILLING  CODE  6355-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94^09),  5  U.S.C.  552b. 
DATE  AND  TIME:  July  27, 1994,  10:00  a.m. 
PLACE:  825  North  Capitol  Street,  NE., 
room  9306.  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  horn  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 


however,  all  public  docimients  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  814th  Meeting — 
July  27, 1994.  Regular  Meeting  (10  ajn.) 

CAH-1. 
Project  No.  9222-005.  Niagara  Mohawk 
Power  Corporation 
CAH-2. 

Omitted 
CAH-3. 

Project  No.  4357-013,  Clifton  Hydro-Power 
Limited  Partnership 
CAH-4. 

Project  No.  11370-001,  BAE  Energy.  Int. 
CAH-5. 
Project  No.  2984-022,  S.D.  Warren 
Company 
CAH-6. 
Docket  No.  UL94-1-000,  Union  Water 

Power  Company 
Docket  No.  UL94-3-000.  Kennebec  Water 
Power  Compianv 
CAH-7. 

Project  No.  1235-008,  City  of  Radford. 
Virginia 

Consent  Agenda — Electric 

CAE-l. 

Docket  No.  ER94-6-000,  Intercoast  Power 
Marketing  Company 
CAE-2. 

Docket  No.  ER94-1014-000,  Central  Mame 

Power  Compiany 
Docket  Nos.  ER94-1 160-000  and  ER94- 
1317-000,  Northeast  Utilities  Servic* 
Company 
CAE-3.         "    . 
Docket  No.  ER94-1 188-000,  LG&E  Power 
Marketing  Inc. 
C\E-4. 

Docket  No.  ER94-1 2 17-000,  Consolidated 
Edison  Company  of  New  York,  Inc. 
CAE-5. 

Docket  No.  ER94-1 143-000,  Interstate 
Power  Company 
CAE-^. 

Docket  No.  ER94-10&-0O0,  Heartland 
Energy  Ser\-ices,  Inc. 
CAE-7. 

Docket  Nos.  ER94-1 150-000  and  ER94- 
1129-000,  Pacific  Gas  and  Electric 
Company 
Docket  No.'  EL94-67-000,  City  of  Redding. 
California  v.  Pacific  Gas  and  Electric 
Company 
CAE-8. 
Docket  No.  F.\91-53-001,  New  England 
Power  Company 
CAE-9. 

Docket  No.  FA92-1 5-001.  Southwestern 
Public  Service  Company 
CAE-l  0. 

.    Docket  Nos.  ER93-96-004  and  EL93-11- 
000.  Delmarva  Power  &  Light  Company 
CAE-l  1. 
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ER92-6  26-004 


EL94-2  M)01 


V  est 


Docket  No.  EL94-2  -001 
Municipal  Powej  Ohio 
Power  *  Light  Cc  mpany 
CAE-12 
Docket  Nos.  ER92- 
596-003,  Pacific 
Company 
Docket  No' 
California  Edisor 
and  Electric  Cora  pany 
&  Electric  Compa  ny 
CAE.-13. 

Docket  No.  ER94-1 1 
Services.  Inc. 
CAE-14. 

Omitted 
CAE-15. 
Docket  No. 
Advocate  Divisiofi 
Conunission  of 
People's  Counsel!  and 
Office  of  Consun;  er 
Allegheny  Gener  iting 
CAE-16. 

Docket  Nos.  ER94-*22-001 
004.  Maine  Yank^ 
Company 
CAE-17. 
Docket  No. 
Power  Coop>erati 
Utilities  Compan^ 
CAE-18. 
Docket  Nos 
922-001.  Florida 
Company 
CAE-19. 

Docket  No.  RM94 
and  Amendment  jClarify 
Qualifying  Facili 
Power  Act 
CAE-20. 
Docket  No.  EL94-3|-000 
Public  Service 
CAE-21. 

Docket  No.  EL94-5f-001 
Service  Commiss  on 
the  State  of  Missi  isippi 
Public  Service 
Services,  Inc. 


)95-004  and  ER92- 
3as  and  Electric 


EL89-^  1-003 


re. 


ER93-  165-002 


I  Coi  np; 


Consent  Agenda — Oil 

CAG-1 

Docket  No.  PR94-l|)-000 
Company 
CAG-2. 

Docket  No.  PR94-1 
Pipeline  Compan  ^ 
CAG-3 
Docket  No.  PR94- 
Transmission 
CAG-4. 

Docket  No.  PR94- 
Gas  Corf>oration 
CAG-S 

Docket  Nos.  RP94-: 
264-O02,  Southed 
CAG-6. 

Docket  No.  RP94-: 
Transmission 
CAG-7. 

Docket  No.  RP94-3()2-000 
Transmission 
CAG-8. 

Docket  No.  RP94-303-OOO 
Transmission 
C^G-9. 


1  Coi  p' 


I  Coi  P' 


I  Coi  pi 
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,  American 
Inc.  V.  Dayton 


Southern 
Company.  Pacific  Gas 
and  San  Diego  Gas 


28-001.  Entergy 


Consumer 
of  the  Public  Service 
Virginia,  Maryland 
Pennsylvania 
Advocate  v. 
Company 


and  EL93- 
Alomic  Power 


22- 


,  Cajun  Electric 
Inc.  v.  Gulf  States 


and  ER93- 
Power  &  Light 


7-000.  Interpretation 

ing  Exemption  to 
ies  From  the  Federal 


C(  mp; 


.  Southwestern 
anv 


Louisiana  Public 
Attorney  General  of 
and  Mississippi 
Cdmmission  v.  Entergy 


and  Gas 

,  AIM  Pipeline 

l-OOO.  OlvTnpic 

it-OOO,  Overland  Trail 

any 


1  1-000,  Acacia  Natural 


:  07-000  and  RP94- 
Natural  Gas  Company 

3t)0-000,  CNG 

lO  ration 


.  Texas  Gas 
oration 

Texas  Eastern 
oration 


Docket  No.  RP94-304-000,  Algonquin  Gas 
Transmission  Company 
CAG-10. 
Docket  No.  RP94-308-000,  Eastern  Shore 
Natural  Gas  Compwny 
CAG-1 1. 
Docket  No.  RP94-309-000  and  RP93-151- 
000,  Tennessee  Gas  Pipeline  Company 
CAG-1 2. 
Docket  No.  RP94-310-000,  Carnegie 
Natural  Gas  Company 
CAG-1 3. 

Omitted 
CAG-14. 

Omitted 
CAG-1 5. 
Docket  No.  TM94-5-1 7-000.  Texas  Eastern 
Transmission  Corporation 
CAG-16. 
Docket  No.  TM94-6-48-000,  ANR  Pipeline 
Company 
CAG-17. 

Docket  No.  TM94-14-29-000, 
Transcontinental  Gas  Pipe  Line 
Corporation 

CAG-18. 

Omitted 
CAG-19. 
Docket  No.  RP94-1 20-004,  Koch  Gateway 
Pipeline  Company 
CAG-20. 
Docket  No.  RP94-301-000.  Stingray 
Pipeline  Company 
CAG-2 1. 
Docket  No.  RP94-305-000,  .Natural  Gas 
Pipeline  Company  of  America 
CAG-22. 

Docket  Nos.  RP94-306-000  and  001, 
Mississippi  River  Transmission 
Corporation 
CAG-23. 
Docket  No.  TM94-6-2 8-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-24. 

Omitted 
C'\G-25. 

Omitted 
CAG-26. 

Omitted 
CAG-27. 

Docket  Nos.  RP94-37-001,  RP93-1 98-000 
and  RS92-27-O00,  Alabama-Jennessee 
Natural  Gas  Company 
CAG-28. 
Docket  No.  RP94-21 4-000,  Black  Marlin 

Pipeline  Company 
Docket  No.  RP94-235-000,  Richfield  Gas 

Storage  System 
Docket  No.  RP94-265-000,  Algonquin 
LNG,  Inc. 
CAG-29. 

Docket  Nos.  RP94^3-0O4,  005  and  006, 
ANR  Pipeline  Company 
CAG-30. 
Docket  No.  TM94-3-8-000,  South  Georgia 
Natural  Gas  Company 
CAG-31. 

Docket  Nos  RP93-4-015.  RP94-68-004 
and  RP94-190-001,  Mississippi  River 
Transmission  Corporation 

CAG-32. 

Docket  Nos.  RP94-145-000  and  RP94- 

149-000,  Pacific  Gas  Transmission 

Company 
C\G-33. 


Docket  Nos.  RP94-1 72-001  and  RP94- 
205-001,  Williams  Natural  Gas  Company 
CAG-34. 

Docket  No.  RP94-186-O02,  Questar 
Pipeline  Company 
CAG-35. 

Docket  No.  RP94-22O-O02,  Northwest 
Pipeline  Corporation 
CAG-36. 

Docket  No.  RP94-278-000,  NorAm  Gas 
Transmission  Company 

Docket  No.  TA91-1-31-013,  Arkla  Energy    ■ 
Resources,  Inc. 

CAG-37. 
Docket  No.  TM94-4-1 7-001,  Texas  Eastern 
Transmission  Corporation 

CAG-38. 
Docket  No.  TM94-4-28-001 ,  Panhandle 
Eastern  Pipe  Line  Company 

CAG-39. 

Docket  Nos.  RP9O-109-012,  010,  RP87-€2- 
017  and  RP86-148-012,  Pacific  Gas 
Transmission  Company 

CAG-40. 
Omitted 

CAG-41. 

Docket  Nos.  RP85-209-000.  CP86-246- 
000,  CP8&-6-000,  CP88-329-000,  CP88- 
440-000,  CP88-^78-000,  IN86-5-000, 
RP84-42-000,  RP86-93-000,  RP86-158- 
000,  RP87-34-000,  RP88-8-O00,  RP88- 
27-000,  RP88-92-000,  RP88-263-O00, 
RP88-264-000,  RP88-265-O00,  RP89- 
138-000,  RP90-91-000,  RP91-1 98-000, 
.    TC88-6-000,  RP89-147-000,  RP90-132- 
000,  RP92-1 89-000,  Koch  Gateway 
Pipeline  Company 
Docket  Nos.  CP87-524-000,  RP88-177- 
000,  RP88-230-000.  TM89-2-18-000, 
TM89-3-1 8-000,  TM89-4-1 8-000, 
RP9O-64-000.  TM90-3-18-000,  TM90- 
5-18-000,  TM90-6-1 8-000,  RP91-100- 
000,  RP91-101-000,  RP91-102-000, 
RP91-134-000,  Texas  Gas  Transmission 
Corporation 
Docket  Nos.  RP91-72-OO0,  007,  RP91-73- 
000,  RP91-74-OO0,  RP91-75-O00, 
TM91-6-1 7-000,  TM91-7-1 7-000, 
TM91-10-17-000,  TM91-11-17-000, 
RP88-80-000,  RP88-192-000,  RP88- 
223-000.  RP88-251-000,  RP89-1 50-000. 
RP89-1 53-000,  RP89-1 54-000,  RP89- 
184-000,  RP90-73-000,  RP90-96-000, 
TM89-3-17-0O0,  TM89-4-17-000, 
TM89-6-17-000,  TM89-7-17-000, 
TM89-^-17-000,  TM89-6-17-O00, 
TM89-7-1 7-000,  TM89-8-1 7-000, 
TM89-10-1 7-000,  TM89-11-1 7-000, 
TM89-12-17-000,  TM90- 3-17-000, 
TM90-5-1 7-000,  TM 90-7-1 7-000, 
TM90-9-1 7-000,  TM90-1 1-1 7-000, 
TM90-14-1 7-000,  Texas  Eastern 
Transmission  Corporation 
Docket  Nos.  RP91-8O-000,  003,  RP91-86- 
000,  TM91-8-20  000,  TM91-9-20-000. 
TM91-12-2O-O0O,  TM92-4-20-000, 
TM92-13-20-000,  TM93-6-20-000. 
TM93-16-20-000,  TM94-4-2O-O00, 
Algonquin  Gas  Transmission  Company 

CAG-42. 

Docket  Nos.  RP94-224-001  and  RP94- 
225-003,  Texas  Gas  Transmission 
Corporation 

CAG-43. 


Docket  No.  GT94-35-001,  Northwest 
Pipeline  Corporation 
CAG-44. 

Docket  No.  RP94-2  23-002,  Colorado 
Interstate  Gas  Company 
CAG-^5. 
Docket  No.  RP94-149-001.  Pacific  Gas 
TVansmission  Company 
CAG-46. 
Docket  No.  RP94-137-003,  Fltwida  Gas 
Transmission  Company 
CAG-47. 

Docket  No.  RP92-229-O03,  Northwest 
Pipeline  Corpxjration 
CAG-48. 
Docket  No.  PR91-20-001,  Prairie 
Producing  Company  v.  Louisiana 
Intrastate  Gas  Corporation 
CAG-49. 

Docket  Nos.  TA93-1-86-004  and  TQ93-5- 
86-002,  Pacific  Gas  Transmission 
Company 
CAG-50. 
Docket  No.  RP94-219-002,  Columbia  Gulf 
Transmission  Company 
CAG-51. 

Omitted  " 
CAG-52. 

Docket  No.  RP94-220-001,  Northwest 
Pipeline  Corporation 
CAG-53. 
Docket  Nos.  RP94-228-001  and  RP94- 
251-001,  National  Fuel  Gas  Supply 
Corporation 
CAG-54. 

Docket  Nos.  RP91-47-006,  009,  TM91-4- 
16-O02,  TM91-5-16-001,  TM92-2-16- 
002,  TM92-5-16-O01  and  TM94-^1-16^ 
001,  National  Fuel  Gas  Supply 
Corporation 
CAG-55. 

Docket  Nos.  ST88-2555-000,  ST88-2905- 
000,  ST88-3337-000,  ST88-4985-000, 
ST89-229-000,  ST89-1 708-000  and 
ST89-1 775-000,  Louisiana  Intrastate  Gas 
Corporation 
CAG-56. 
Docket  No.  RP92-132-040,  Tennessee  Gas 
Pipeline  Company 

c:ag-57. 

Docket  Nos.  IS94-18-000.  IS91-20-000, 
1S92-17-000,  IS92-18-O00,  IS93-3-000 
and  IS94-36-000,  Kuparuk 
Transportation  Company 
CAG-58. 

Docket  No.  RO87-24-O00,  National 
Hydrocarbons  Group,  Inc.,  National 
Hydrocarbons  Resources  Corporation, 
National  Hydrocarbons,  Inc.,  Donald  P. 
Lemoine,  Warren  E.  Settegast,  Jr.,  and 
Gregory  P.  Dillon 
CAG-59. 

Omitted  • 

CAG-60. 
Docket  No.  GP94-16-000,  State  of 
Louisiana,  Office  of  Conservation — 
Geopressured  Brine  Gas  Well 
Determinations,  (FERC  Nos.  JD94-04615, 
eta).) 
CAG-6 1. 
Docket  Nos.  MG91-1-004  and  005, 
National  Fuel  Gas  Supply  Corporation 
CAG-62. 

Docket  Nos.  RS92-10-0H,  RP92-1 34-011, 
RP93-15-007  and  CP71-273-008, 
Southern  Natural  Gas  Company 
CAG-63. 


Docket  No.  CP9O-1777-007, 
TransColorado  Gas  Transmission 
Company 
CAG-64. 
Docket  Nos.  CP94-1 12-001  and  CP88-94- 
009,  National  Fuel  Gas  Supply 
Corporation 
CAG-65. 
Docket  No.  CP92-1 65-006.  Texas  Eastern 
Transmission  Corporation 
CAGt06. 

Omitted 
CAG-67. 
Docket  Nos.  CP93-565-001  and  RP94- 
314-000,  Texas  Eastern  Transmission 
Corporation 
CAG-68. 

Docket  No.  CP93-700-000,  Paiute  Pipeline 
Company 
CAG-69. 
Docket  No.  CP94-1 0-000,  Penn-York 
Energy  Corporation 
CAG-70. 
Docket  No.  CP94-1 2-000,  Columbia  Gas 
Transmission  Corporation 
CAG-71. 

Docket  No.  CP91-2778-O01,  Valero 
Transmission.  LP. 
CAG-72. 

Docket  No.  CP90-2230-005, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-73. 

Docket  No.  CP93-306-O00,  Caprock 

Pipeline  Company 
Docket  No.  CP94-55-000,  Transwestern 

Pipeline  Company 
Docket  No.  CP94-302-OOO.  Northern 
Natural  Gas  Compmnv 
CAG-74. 
Docket  No.  CP93-672-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-75. 
Docket  No.  CP94-21-000,  Columbia  Gas 
Transmission  Corptoration 
CAG-76. 
Docket  Nos.  CP94-21 3-000  and  001, 
Transwestern  Pipeline  Company 
CAG-77. 
Docket  No.  CP94-271-000,  Columbia  Gas 
Transmission  Corporation 
CAG-78. 

Docket  Nos.  CP94-57-000  and  001, 

Columbia  LNG  Corporation 
Docket  Nos.  CP94-59-000  and  001 ,  Cove 

Point  LNG  Company,  LP. 
Docket  No.  CP94-1 91-000,  Columbia  Gas 
Transmission  Corporation  and  Columbia 
LNG  Corporation 
CAG-79. 

Omitted 
CAG-80. 
Docket  No.  CP93-505-000,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP93-506-000,  Panhandle 
Gathering  Company 
CAG-81. 
Docket  No.  RP94-60-005,  Transwestern 
Pipeline  Company 
CAG-82. 

Docket  No.  RP94-268-000,  Energy 
Production  Corporation  v.  Koch  Gateway 
Pif)eline  Company 
CAG-83. 
Docket  No.  RP91-41-028.  Columbia  Gas 
Transmisj/bn  Corporation 


Hydro  Agenda 

H-1. 
Project  No.  2389-009.  Edwards 
Manufacturing  Company,  Inc.,  and  the 
City  of  Augusta,  Maine.  Ordn  on 
application  to  amend  annual  license. 

H-2. 
Project  No.  11264-000,  Turbine  Industries, 
Inc.  Order  on  application  for  original 
license. 

H-3. 

(A)  Project  Nos.  2287-004  and  2288-005. 
Public  Service  Company  of  New 
Hampshire 

Project  Nos.  2300-004,  2311-004.  2326- 
004,  2327-005  and  2422-006,  |araes 
River-New  Hampshire  Electric,  Inc. 
Order  on  applications  for  new  license. 

(B)  Project  No.  2287-003.  Public  Service 
Company  of  New  Hampshire.  Order  on 
application  for  new  license. 

(C)  Project  No.  2288-004,  Public  Service 
Company  of  New  Hampshire.  Order  on 
application  for  new  license. 

(D)  Project  No.  2300-002.  James  River-New 
Hampshire  Electric.  Inc.  Order  on 
application  for  new  license. 

(E)  Project  No.  2311-001,  J^mes  River-New 
Hampshire  Electric,  Inc.  Order  on 
application  for  new  license. 

(F)  Project  No.  2326-002,  James  River-New 
Hampshire  Electric,  Inc.  Order  on 
application  for  new  license. 

(G)  Project  No.  2327-002,  James  River-New 
Hampshire  Electric,  Inc.  Order  on 
application  for  new  license. 

(H)  Project  No.  2422-004,  James  River- .New 
Hampshire  Electric,  Inc.  Order  on 
application  for  new  license. 

Electric  Agenda 

E-1. 

Docket  No.  RM93-1 9-000,  Inquiry 
Concerning  The  Commission's  Pricing 
Poiicy  For  Transmission  Services 
Provided  By  Public  Utilities  Under  The 
Federal  Power  Act.  Policy  Statement. 
E-2. 

Dot  ket  No.  EC94-7-000,  El  Paso  Electric 
Coinpany  and  Central  and  South  West 
Services.  Inc. 

Docket  No.  ER94-898-000,  Central  and 
South  West  Services,  Inc.  Order  on 
rtquest  to  approve  merger  and 
amendment  to  system  agreement. 
E-3. 

Docket  No.  TX94-2-000,  El  Paso  Electric 
Company  and  Central  and  South  West 
Services,  Inc.,  as  agent  for  Public  Service 
Company  oi  Oklahoma,  West  Texas 
Utilities  Company,  Southwestern 
Electric  Power  Company  and  Central 
Power  and  Light  Company  v. 
Southwestern  Public  Service  Company. 
Complaint  requesting  wheeling  order 
under  section  211  of  the  Federal  Power 
Act. 
E-4. 

Docket  No.  TX94- 5-000,  Old  Dominion 
Electric  Cooperative,  Inc. 

Docket  No.  ER94-1 265-000.  Delmari-a 
Power  &  Light  Company.  Complaint 
requesting  wheeling  order  under  section 
211  of  the  Federal  Power  Act. 

Miscellaneous  Agenda 

M-1. 
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Docket  No.  RM94- 
Requirements  for 
Interstate  Natural 
Schedules  and 
Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matter. 

PR-1. 
Docket  No.  RM93-1 

Pipeline  Regulatiohs 

Policy  Act  of  1992 
PR-2. 
Docket  No.  RM94-2-J000 

Filing  and  Report!  ig 

Oil  Pipelines.  Nat 

Rulemaking. 
PR-3. 
Docket  No.  RM94-1-|000 

Ratemaking  for  01 

Proposed  Rulemaling, 
PR^. 
Docket  Nos.  IS9(>-2lto02 

IS9O-32-O02, 1590-40-002 

SP91-3-002.  SP91 

IS91-28-002,  IS91 

and  OR93-1-000 

Company 
Docket  Nos.  IS9O-39J-002 

IS91  32-000  (Phas  ! 


l|-000.  Filing 
1  'ubiic  Utility  and 
}as  Company  Rate 
Taiiffs.  Final  Rule. 


1  -001,  Revisions  to  Oil 
Pursuant  to  Energy 
Order  on  rehearing. 


Cost-of-Service 
Requirements  for 
of  Proposed 


i:e 


,  Market-Based 
Pipelines.  Notice  of 


IS90-31-002. 
IS91-1-002. 
-5-002,  IS91-21-002, 
33-002,  IS92-19-001 
(Villiams  Pipe  Line 


IS91-3-000  and 
I).  Enron  Liquids 


Pipeline  Company.  Opinion  and  order 
on  initial  decision. 
PR-5. 
Docket  No.  PL94-4-000,  Pricing  Policy  For 
New  and  Existing  Facilities  Constructed 
by  Interstate  Natural  Gas  Pipelines. 
Notice  of  Public  Conference. 

77.  Restructuring  Matters 

RS^l. 
Reserved 

7/7  Pipeline  Certificate  Matters 

PC-1. 

Reserved 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-18140  Filed  7-21-94;  3:03  pm) 

BILLING  CODE  6717-01-P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  2  p.m..  Thursday,  August 
4, 1994. 


PUCE:  Federal  Reserve  System,  20th  & 
C  Street,  NW.,  Eccles  Building,  Board 
Room,  Washington,  DC  20552. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jeffrey  T.  Bryson,  General  Counsel/ 
Secretary,  (202)  376-2441. 

AGENDA: 

I.  Call  to  Order 

II.  Approval  of  Minutes: 
May  13, 1994,  Annual  Mtg. 

III.  Budget  Committee  Report: 

a.  FY  1994  Request  for  Budget  Revision 

b.  FY  1995  Budget  Request 

c.  FY  1996  Office  of  Management  and 
Budget  Submission 

IV.  Treasurer's  Report 

V.  Executive  Director's  Quarterly 

Management  Report 

VI.  Adjourn 
Jeffrey  T.  Bryson, 
General  Counsel/Secretary. 

[FR  Doc.  94-18109  Filed  7-21-94;  10:15  am) 
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DEPARTMENT  OF  U^OR 

Occupational  Safety  ^nd  Health 
Administration 

29  CFR  Part  1915 
[Docket  No.  S-050] 

Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospheres  In 
Shipyard  Employmen : 

agency:  Occupationa 

Administration  (OSR' 

Labor. 

ACTION:  Final  rule. 
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1  Safety  and  Health 
Department  of 


SUMMARY:  The  previot  s  Subpart  B  of 
part  1915  sets  out  reqi  irements  for  work 
in  explosive  and  other  dangerous 
atmospheres  in  vessel  and  vessel 
sections  and  applies  t(  shipbuilding, 
ship  repairing,  and  sh  pbreaking 
operations  and  to  related  employment. 
The  final  rule  being  pi  Dmulgated  today 
extends  the  protection  afforded  by  these 
previous  rales  to  empfcyees  entering 
any  confined  or  enclo<  ed  space  or 
working  in  any  other  c  angerous 
atmosphere  in  or  out  c  f  a  ship-yard.  The 
final  rule  also  simplifi  !s  and  clarifies 
some  of  the  requireme  its  in  the 
previous  standards. 

The  final  rule  incluc  es  requirements 
for  a  shipyard  compete  nt  person,  a 
Marine  Chemist,  a  Cer  ified  Industrial 
hygienist,  or  a  Coast  G  aard  authorized 
person  to  evaluate  con  iitions  within  a 
confined  or  enclosed  s  lace  and  to 
institute  measures  to  e  isure  that 
entrants  are  protected.  It  also  contains 
requirements  for  postii  ig  unsafe  spaces, 
for  safe  performance  o  cleaning,  cold 
work,  and  hot  work,  ai  id  for  classifying 
a  person  as  a  shipyard  competent 
person. 

EFFECTIVE  DATE:  The  Fi  nal  Rule  becomes 
effective  on  October  2-  ,  1994. 
ADDRESSES:  In  complic  nee  with  28 
U.S.C.  2112(a).  the  Ag(  ncy  designates 
for  receipt  of  petitions  for  review  of  the 
standard  the  Associate  Solicitor  of  Labor 
for  Occupational  Safet  i  and  Health, 
Office  of  the  Solicitor,  room  S4004,  U.S. 
Department  of  Labor,  i  00  Constitution 
Ave.  NW.,  Washington ,  DC  20210. 
FOR  FURTHER  INFORMAT  ON  CONTACT:  Mr. 
James  F.  Foster,  U.S.  D  apartment  of 
^Labor,  Occupational  S  ifety  and  Health 
Administration,  room  J3647,  200 
Constitution  Ave.,  NW  ,  Washington, 
DC  20210  (202-219-81  48). 
SUPPLEMENTARY  INFORk  AT10N:  The 
principal  authors  of  th  s  final  rule,are 
Joseph  V.  Daddura,  Pre  ject  Officer  and 
Odet  Shaw,  Office  of  N  aritime 
Standards;  Michael  B.  ^oore.  Office  of 
Fire  Protection  Engine*  iring  and  Safety 


Systems;  Paul  Bolon.  Office  of 
Regulatory  Analysis:  and  Claudia 
Thurber,  Project  Attorney,  Office  of  the 
Sohcitor,  U.S.  Department  of  Labor. 
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Assessment 

V.  Effective  Date 

V'l.  Information  Collection  Requirements 
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VIII.  State  Plan-s- 
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L  Background 

A.  History  of  the  Regulation 

In  May  1971.  the  Occupational  Safety 
and  Heahh  Administration  (OSHA), 
under  authority  granted  by  section  6(a) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (OSH  Act.  84  Stat.  1590;  29 
U.S.C.  655(a)),  adopted  established 
Federal  standards  issued  under  section 
41  of  the  Longshore  and  Harbor 
Workers"  Compensation  Act  (44  Stat. 
1444,  as  amended:  33  U.S.C.  941),  as 
standards  applicable  to  ship  repairing 
(29  CFR  part  1915),  shipbuilding  (29 
CFR  part  1916),  and  shipbreaking  (29  . 
CFR  part  1917)  operations. 
Additienally.  other  Federal  standards 
and  national  consensus  standards  were 
similarly  adopted  as  general  industry 
standards  (29  CFR  part  1910)  and  were 
made  applicable  to  all  aspects  of     ^ 
shipyard  operations  not  specifically 
covered  by  parts  1915,  1916.  and  1917. 
On  April  20. 1982  (47  FR  16984),  parts 
1915, 1916.  and  1917  were  consolidated 
into  a  single  part  1915,  for  shipyard 
employment.  The  consolidated  set  of 
standards,  entitled  "Occupational  Safety 
and  Health  Standards  for  Shipyard 
Employment,"  eliminated  duplicate  and 
overlapping  provisions  within  the 
former  three  parts,  but  did  not  alter  any 
substantive  requirements.  The 
consolidation  had  no  effect  on  the 
applicability  of  the  general  industry 
standards,  in  part  1910,  to  hazards  or 
conditions  in  shipyard  employment  not 
specifically  addressed  in  the  shipyard 
standards. 

On  November  29,  1988,  OSHA 
published  a  proposed  rule  in  the 
Federal  Register  (53  FR  48092)  that 
would  revise  its  previous  standards  on 
explosive  and  other  dangerous 
atmospheres  in  vessels  and  vessel 
sections,  contained  in  Subpart  B  of  part 
1915.  The  proposed  standards  covered 
safe  entry  into  and  work  on  board 
vessels  and  vessel  sections  in  shipyards. 
The  NPRM  proposed  the  following 
revisions  to  the  previous  Subpart  B: 


*  Expanding  the  scope  so  that  the 
entire  subpart  applied  to  all  phases  of 
shipyard  work  on  board  vessels  and 
vessel  sections; 

*  Adding  several  definitions; 
changing  the  sequence  of  testing  so  that 
requirements  for  oxygen,  flammability, 
and  toxicity  testing  are  presented  in  that 
order  (the  proposal  would  not,  however, 
have  required  testing  in  that  order); 

*  Increasing  the  oxygen  content 
required  for  unprotected  confined  or 
enclosed  space  entry  from  16.5  percent 
by  volume  to  19.5  percent  by  volume; 
adding  a  requirement  that  spaces 
containing  concentrations  of  toxic 
contaminants  above  the  permissible 
exposure  limit  be  labeled  "Not  Safe  for 
Workers"; 

*  Adding  a  requirement  for  hot  work 
that  the  concentration  of  oxygen  not 
exceed  22  percent  by  volume;  adding  a 
requirement  to  label  spaces  if  those 
spaces  contain,  or  are  adjacent  to  a 
space  containing,  concentrations  of 
flammable  gases  or  vapors  at  or  above 
10  percent  of  their  lower  explosive 
limit;  and 

*  Adding  two  new  appendices  to  aid 
employers  and  employees. 

The  NPRM  also  proposed  a  revision  of 
§  1915.7,  Competent  Person.  The 
previous  §  1915.7,  which  is  contained  in 
Subpart  A  of  the  Shipyard  Standards, 
defines  a  competent  person  for  the 
purposes  of  Subparts  B,  C  (Surface 
Preparation  and  Preservation),  D 
(Welding,  Cutting,  and  Heating),  and  H 
(Tools  and  Related  Equipment).  The 
proposed  revision  was  intended  to 
eliminate  the  paperwork  burden 
involved  in  designating  competent 
persons,  to  clarify  the  skills  required  of 
them,  and  to  simplify  requirements 
relating  to  logging  of  inspections  and 
tests. 

The  notice  of  proposed  rulemaking 
(NPRM)  gave  interested  persons  until 
February  27,  1989,  to  submit  comments 
with  respect  to  the  proposal,  to  file 
objections,  and  to  request  a  hearing. 
OSHA  received  over  40  comments  in 
response  to  the  proposed  rulemaking. 
There  were  no  hearing  requests,  and  no 
hearing  was  held. 

A  short  time  after  the  shipyard 
proposed  rule  (Subpart  B)  was 
published,  in  November  1988,  the 
Shipyard  Employment  Standards 
Advisor>'  Committee  (SESAC)  was 
established  to  provide  OSHA  with 
guidance  in  revising  its  shipyard 
standards  and  in  developing  a  vertical 
standard  for  the  shipyard  industry.  At 
several  SESAC  meetings,  the  proposed 
rules  in  Subpart  B  were  on  the  agenda. 

Subsequently,  on  June  5, 1989 
(several  months  after  the  comment 
period  closed  for  the  proposed  revision 
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of  Subpart  B),  OSHA  published  a 
proposed  rule  for  permit-required 
confined  spaces  in  general  industry  (54 
FR  24080).  This  general  industry  permit 
space  proposal  was  intended  to  apply  to 
land-side  (that  is,  other  than  on  vessels 
nr  vessel  sections)  operations  within 
shipyards,  including  all  operations  and 
work  areas,  such  as  fabricating  shops, 
machine  shops,  and  staging  areas.  As  a 
result,  shipyard  employers  would  have 
been  required  to  comply  with  one  set  of 
standards  for  shipboard  operations  (part 
1915,  Subpart  B)  and  another  for  land- 
side  operations  (part  1910,  §  1910.146). 

The  general  industry  permit  space 
proposal  was  discussed  at  several 
SESAC  meetings  with  a  view  toward 
incorporating  applicable  requirements 
into  a  vertical  confined  space  standard 
for  the  entire  shipyard.  This  would 
make  it  unnecessary  for  the  general 
industry  standard  to  apply  to  hazardous 
atmospheres  in  confined  spaces  in 
shipyards,  as  had  been  proposed  in  the 
1910  rulemaking. 

At  SESAC's  meeting  of  April  25-26, 
1990,  the  Committee  recommended  that 
the  scope  of  the  proposed  shipyard 
standard  on  vessels  and  vessel  sections 
be  expanded  to  include  all  confined  and 
enclosed  space  operations  within  the 
shipyard  (Tr.  102,  4/25/90).  The 
committee  also  recommended  that  the 
title  of  the  subpart,  originally  called 
"Explosive  £md  Dangerous  Atmospheres 
in  Vessels  and  Vessel  Sections,"  be 
changed  to  clarify  that  this  standard 
addresses  all  confined  and  enclosed 
spaces  and  dangerous  atmospheres 
encountered  in  shipyard  employment. 
Additionally,  SESAC  recommended  that 
several  provisions  similar  to  those 
proposed  for  general  industry  be  added 
to  subpart  B  to  make  it  a  comprehensive 
standard  for  shipyard  employment.  The 
provisions  they  recommended  included 
a  paragraph  covering  training 
requirements  and  duties  of  confined 
space  entrants;  a  new  paragraph  on  self- 
rescue  and  rescue  teams;  and  a  new 
paragraph  addressing  the  duties  of 
employers  with  respect  to  on-site 
contractors.  As  recommended  by 
SESAC,  the  additional  provisions  would 
make  subpart  B  a  comprehensive  set  of 
requirements  applicable  to  the  hazards 
posed  by  confined  and  enclosed  spaces 
and  dangerous  atmospheres 
encoimtered  throughout  shipyard 
employment. 

In  response  to  issues  raised  in  various 
comments  submitted  to  the  docket 
concerning  the  general  industrj-  permit- 
required  confined  spaces  proposal  and 
to  enable  OSHA  to  place  the  SESAC 
recommendations  into  the  subpart  B 
rulemaking  record,  the  Agency 
reopened  the  subpart  B  record  for 


additional  conmient  (57  FR  28152).  In 
the  notice  reopening  the  record,  which 
was  published  on  June  24,  1992,  OSHA 
invited  public  comment  on  seven 
issues.  These  issues  were: 

(1)  Whether  or  not  land-side  confined 
and  enclosed  spaces  and  other 
dangerous  atmospheres  should  be 
treated  separately  from  spaces  in  vessels 
and  vessel  sections. 

(2)  What  kind  of  training  should 
shipyard  confined  space  workers 
receive. 

(3)  Whether  or  not  subpart  B  should 
require  attendants  for  shipyard  confined 
spaces. 

(4)  What  should  be  a  shipyard 
employer's  duty  with  respect  to  rescue 
services. 

(5)  What  should  be  a  shipyard 
employer's  duty  with  respect  to 
contractors  and  other  employers. 

(6)  Whether  or  not  hot  work  permits 
should  be  required. 

(7)  What  are  the  costs  associated  with 
applying  requirements  from  the  generic 
confined  spaces  standard  to  shipyards. 

Interested  persons  were  given  until 
September  22, 1992,  to  submit 
comments.  OSHA  received  53 
comments  in  response  to  the  notice 
reopening  the  record  on  the  revision  of 
subpart  B. 

The  final  rule  on  general  industry 
permit-required  confined  spaces  was 
published  in  the  Federal  Register  on 
January  14, 1993  (58  FR  4462). 
Shipyards  were  omitted  from  the  scope 
of  the  final  general  industry  standard 
because  the  Agency  felt  that  it  would  be 
more  appropriate  to  address  them  in  the 
revision  of  subpart  B  of  part  1915.  The 
relationship  between  subpart  B  and 
§  1910.146  and  OSHA's  reasons  for 
adopting  a  separate  rule  in  subpart  B  are 
presented  in  the  summar>'  and 
explanation  discussion  of  the  scope  and 
application  section  for  subpart  B 
(§1915.11). 

The  information  OSHA  relied  upon  to 
prepare  the  Notice  of  Proposed 
Rulemaking  (NPRM),  comments 
received  in  response  to  the  (NPRM),  to 
the  notice  of  the  reopening  of  the 
record,  and  the  exhibits  (including  the 
.  v\Titten  transcripts  of  relevant  SESAC 
meetings)  submitted  during  the  period 
allowed  for  such  submissions, 
constitute  the  rulemaking  record  for  this 
proceeding.  The  entire  record  was 
carefully  considered  in  the  preparation 
of  this  final  rule. 

B.  Significant  Risk 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  determined 
that  there  is  a  significant  risk  to  the 
health  and  safety  of  workers  who  enter 
confined  spaces  in  shipyards.  According 


to  the  most  recent  data  from  the  Bureau 
of  Labor  Statistics  (BLS),  SIC  3731  (Ship 
building  and  Repairing)  has  the  highest 
lost  workday  case  incidence  rate  for 
injiuies  of  any  industry  ("Occupations' 
Injuries  and  Illnesses  in  the  United 
States  by  Industry,  1991,"  Bureau  of 
Labor  Statistics,  May,  1993). 

The  industry  as  a  whole  therefore 
poses  the  highest  risk  of  injury  from  all 
hazards  for  its  employees  in  the  U.S. 
Within  shipyards,  confined  space 
operations  are  one  of  the  riskiest 
activities,  which  is  why  the  industry 
developed  its  own  effective  confined 
space  procedures  that  were  adopted  by 
OSHA  as  subpart  B  in  29  CFR  part  1915 
in  the  early  1970s. 

At  the  present  time,  work  in  confined 
spaces  on  vessels  is  covered  by  the 
current  shipyard  confined  space 
regulations  in  subpart  B  of  part  1915, 
but  work  in  "land-side"  confined  spaces 
is  not.  This  work  on  land-side 
operations  is  therefore  not  currently 
addressed  by  a  specific  OSHA 
regulation.  These  operations  were 
originally  included  in  the  scope  of  the 
proposed  general  industry  confined 
space  rule  (§  1910.146)  but  were  omitted 
in  the  final  rule.  In  the  preamble  to  that 
final  rule,  the  Agency  noted  its 
intention  to  cover  confined  spaces,  both 
on  vessels  and  on  land,  in  its  revision 
of  subpart  B  of  part  1915.  (58  FR  4471 ) 

Confined  space  work  on  ships  is 
extremely  hazardous,  and  accidents  and 
fatalities  still  occur  when  the 
procedures  of  subpart  B  are  not  adhered 
to.  OSHA  has  recorded  20  deaths  in  the 
shipyard  and  boat-building  industries 
from  1983  to  1992  from  confined  space 
accidents.  The  Agency  has  concluded 
that  the  new  elements  in  final  subpart 
B  will  address  non-comphance  and  lack 
of  discipline  in  applying  subpart  B  and 
will  reduce  significant  risk  in  confined 
and  enclosed  spaces  and  other 
dangerous  atmosphere  work.  These  new 
elements  include  training,  duty  to 
employers  (contractors),  and  rescue.  In 
addition,  the  Agency  concludes  that 
other  additions  in  the  final  will  reduce 
risk  in  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres  work, 
including:  specifying  the  order  of  testing 
of  atmospheres,  increasing  the  required 
oxygen  content  from  16.5  percent  to 
19.5  percent  by  volume,  restricting 
oxygen  content  of  spaces  for  hot  work 
to  22  percent  by  voliune,  and  posting 
notification  if  spaces  contain  or  are 
adjacent  to  spaces  that  contain, 
concentration  of  flammable  gases  or 
vapors  at  or  above  10  percent  of  there 
LEL. 
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n.  Summary  and  Expl  anation  of  the 
Final  Rule  j 

A.  Introduction 


reqi  ireraents  1 


rev  sion 


pri  >v 
t\ro 


e:: 


Icter 


■  tl  .e ' 


era  3 


The  final  nile  consi*s 
a  revision  of  the  previ(  us 
competent  person 
in  subpart  A^and  a 
requirements  for  explc  s: 
dangerous  atmosphi 
subpart  B.  In  this  sectit)n 
preamble,  OSHA  is 
explanation  of  these 
help  explain  the  final 
a  brief  overview  and 
revised  standards.  A 
proWde  a  full  summari 
of  individual  provisioi  is 
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record. 
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Under  this  section, 
designate  one  or  more 
persons.  The  employe 
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atmospheres.  Examples  of  such  spaces 
include  spaces  that  have  been  sealed, 
spaces  that  contain  or  have  contained 
materials  that  are  flammable,  toxic, 
corrosive,  or  irritant,  and  spaces  that  are 
adjacent  to  these  spaces.  These  spaces 
must  be  tested  by  a  competent  person  to 
determine  whether  or  not  it  is  safe  for 
an  employee  to  enter  into  and  work 
within  or  on  the  space. 

The  revised  subpart  B  uses  a  two- 
tiered  approach  for  evaluating  the 
hazards  posed  by  confined  and  enclosed 
spaces  and  dangerous  atmospheres.  The 
initial  evaluation  of  all  spaces  is 
performed  by  a  shipyard  competent 
person.  When  this  evaluation  discovers 
hazards  greater  than  those  that  a 
competent  person  is  capable  of 
handling,  the  services  of  a  Marine 
Chemist  or  certified  industrial  hygienist 
are  necessary.  The  shipyard  competent 
person  and  these  other  qualified 
individuals  work  in  tandem  to  ensure 
the  safe  entry  into  and  work  in  confined 
and  enclosed  spaces  and  other 
dangerous  atmospheres. 

If  the  tests  demonstrate  that  it  is  safe, 
then  employees  may  enter  the  space.  If 
the  tests  show  that  it  is  not  safe,  then 
the  space  must  undergo  further 
evaluation  by  a  Marine  Chemist  or 
certified  industrial  hygienist,  and 
corrective  action  must  be  taken  before 
employees  may  enter.  After  further 
evaluation,  the  space  must  be 
designated  as  "Not  Safe  for  Workers — 
Enter  with  Restrictions"  (for  example, 
when  ventilation  is  necessary  to 
maintain  flammable  concentrations 
below  10  percent  of  the  lower  explosive 
limit  of  a  gas  or  vapor)  or  "Not  Safe  for 
Workers"  (for  example,  spaces  with 
atmospheres  that  are  immediately 
dangerous  to  life  or  health).  Spaces 
designated  as  "Not  Safe  for  Workers — 
Enter  with  Restrictions"  or  "Not  Safe  for 
Workers"  must  be  posted  with  their 
designation  so  that  employees  do  not 
enter  the  spaces  accidentally. 

Employees  who  enter  confined  or 
enclosed  spaces  or  dangerous 
atmospheres  must  be  trained  to  perform 
their  work  safely.  The  standard  requires 
training  in  hazard  recognition,  in  the 
use  of  protective  equipment,  and  in  self- 
rescue  techniques.  The  employer  must 
certify  that  entrants  have  been  trained 
before  they  are  allowed  to  enter 
confined  and  enclosed  spaces  or 
dangerous  atmospheres.  In  addition, 
employers  must  provide  for  rescue, 
either  by  having  an  on-site  rescue  team 
or  by  arranging  for  the  use  of  outside 
rescue  services. 

A  space  that  has  contained  a 
flammable  or  toxic  substance  must  be 
cleaned  before  it  can  be  made  "'Safe  for 
entry"  without  restrictions.  The  final 


rule  sets  requirements  for  performing 
the  necessary  cold  work  (such  as 
cleaning,  scraping,  inspecting  the 
structure,  and  surveying  the  space) 
usually  to  prepare  the  spaces  for  hot 
work.  First,  residues  of  hazardous 
materials  must  be  removed  (for 
example,  flammable  Uquids  are  pumped 
out,  then  the  space  is  cleaned).  The 
atmosphere  within  the  space  must  be 
tested  for  flammability,  and  these  tests 
must  be  repeated  as  often  as  necessary 
throughout  the  course  of  work  to  ensure 
that  the  concentration  of  flammable 
gases  and  vapors  is  in  a  safe  range. 
(These  tests  are  in  addition  to  the  tests 
required  before  entry.)  The  standard 
also  requires  ignition  sources  to  be 
controlled  or  eliminated  during  cold 
work  to  limit  further  the  possibility  of 
explosion  or  fire. 

If  hot  work  is  to  be  performed, 
confined  and  enclosed  spaces  and 
dangerous  atmospheres  are  classified  in 
two  groups.  If  the  spaces  contain  or 
have  contained  flammable  liquids  or 
gases  or  if  the  spaces  are  adjacent  to 
such  spaces,  then  a  Marine  Chemist  or 
Coast  Guard  authorized  person  must  test 
and  certify  the  space  as  safe  for  hot 
work.  Other  types  of  confined  and 
enclosed  spaces  and  hazardous 
atmospheres  must  be  tested  for  safety  by 
a  competent  person  before  hot  work  is 
allowed. 

The  standard  also  contains  provisions 
for  maintaining  safe  working  conditions. 
Pipelines  that  carry  hazardous  materials 
must  be  blocked  or  flushed  and  cleaned 
to  prevent  hazardous  materials  from 
discharging  into  a  space.  The  space 
must  be  tested  periodically  to  ensure 
that  safe  working  conditions  are 
maintained.  Additionally,  work 
operations  must  be  halted  and  the  space 
exited  when  conditions  change  and  the 
space  no  longer  meets  the  criteria 
specified  by  the  Marine  Chemist  or 
Coast  Guard  authorized  person  for  safe 
work  in  or  on  the  space. 

The  standard  sets  requirements  for  the 
posting  of  confined  and  enclosed  spaces 
and  dangerous  atmospheres.  The  signs 
must  be  understood  by  all  employees 
working  in  the  area  and  must  be  posted 
at  the  means  of  access  to  the  work  area. 

The  following  siunmary  and 
explanation  of  the  individual  provisions 
within  the  standard  discusses  the 
important  elements  of  the  final 
standard,  explains  the  purpose  ot  tiie 
individual  requirements,  and  explains 
any  differences  between  the  final  rule 
and  previous  standards.  This  section 
also  discusses  and  resolves  issues  that 
were  raised  during  the  rulemaking 
period,  significant  comments  received 
as  part  of  the  rulemaking  record,  and 
substantive  changes  from  the  language 
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of  the  proposed  rule.  References  in 
parentheses  are  to  exhibits  (Ex.)  and 
transcripts  (Tr.) '  in  the  rulemaking 
record- 

B.  Subpart  A.  §1915.7— Competent 
Person 

In  this  final  rule,  OSHA  is  revising 
various  requirements  related  to  the 
designation  and  use  of  competent 
persons.  Among  the  revised  provisions 
are  the  following:  allowing  an  employer 
to  avoid  designating  competent  persons 
if  their  tasks  are  always  performed  by  a 
Marine  Chemist;  allowing  employers  to 
select  the  form  in  which  they  may  keep 
records  on  competent  persons; 
clarifying  the  criteria  competent  persons 
must  meet;  and  simplifying  the  way  th,e 
competent  person's  records  of  tests  and 
inspections  may  be  kept.  In  this  regard, 
and  as  proposed.  OSHA  is  only  revising 
§  1915.7.  which  establishes  both  the 
duty  for  employers  to  designate 
competent  persons  and  the  criteria  for 
designating  such  persons.  The 
definition  for  competent  person  in 
§  1915.4  remains  the  same.  The  duties  of 
competent  persons,  other  than  the 
duties  contained  in  Subpart  B  and . 
addressed  below  in  this  rulemaking, 
also  remain  the  same. 

In  addition  to  substantive  and 
editorial  revisions  to  the  regulatory  text 
of  §  1915.7  contained  in  the  final  rule, 
OSHA  has  reorganized  the  paragraphs 
for  clarity  and  coherence.  OSHA  prefers 
to  place  paragraphs  addressing  the 
scope  or  application  of  a  regulation  at 
the  beginning  of  the  applicable 
paragraphs,  sections,  or  subparts  of  that 
regulation.  The  previous  paragraph 
addressing  the  application  of  §  1915.7  is 
contained  in  paragraph  (d)  located  at  the 
end  of  §  1915.7.  To  be  consistent  with 
other  OSHA  rulemaking,  OSHA  has 
redesignated  the  paragraphs  of  §  1915.7 
so  that  the  previous  paragraph  (d) 
entitled,  "Apphcation."  becomes  new 
paragraph  (a)  in  the  final  rule.  Previous 
paragraphs  (a),  (b),  and  (c)  have  been    . 
redesignated  (b),  (c),  and  (d), 
respectively. 

Application.  Paragraph  (a)  of  the  final 
standard  sets  forth  the  apphcation  of 
§  1915.7  that  was  previously  contained 
in  paragraph  (d)  as  discussed  above.  In 
addition,  editorial  changes  have  been 
made  to  improve  the  language.  For 
example,  the  old  paragraph  specified 
that  application  would  be  to  "employers 
engaged  in  general  ship  repair, 
shipbuilding  and  shipbreaking"  while 
in  the  new  paragraph  the  general 
inclusive  term  "shipyard  employment" 
is  used.  TTie  coverage  provided  to 
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employees  by  the  new  language  is 
identical. 

Designation  of  a  competent  person.  In 
paragraph  (b)(1),  OSHA  continues  the 
requirement  in  old  paragraph  (a)(1)  of 
§  1915.7  that  the  employer  designate  at 
least  one  competent  person  for  the 
purpose  of  testing  the  atmospheres  of 
work  spaces  in  shipyard  emplo>Tnent 
unless  all  of  the  employer's  testing 
imder  Subpart  B  is  performed  by  an 
NFPA  Certified  Marine  Chemist. 

OSHA  also  proposed  to  delete 
"National  Fire  Protection  Association 
Certified  Marine  Chemist"  in  previous 
paragraph  (a)(1)  and  to  replace  it  with 
"Marine  Cnomist."  The  phrase 
"National  Fire  Protection  Association 
Certified"  which  modifies  "Marine 
Chemist"  is  redundant  since  the  term 
"Marine  Chemist"  will  be  defined  in  the 
final  rule  as  "an  individual  who 
possesses  a  current  Marine  Chemist 
Certificate  issued  by  the  National  Fire 
Protection  Association." 

OSHA  proposed  to  allow  an  employer 
to  avoid  designating  competent  persons 
when  the  employer  states  that 
atmospheric  testing  is  done  by  other 
qualified  individuals,  who  include 
NFPA  Certified  Marine  Chemists.  Some 
commenters  (e.g.,  Exs,  6-3,  6-12.  6-15) 
asserted  that  competent  persons  were  as 
capable  as  the  Marine  Chemist  in 
performing  the  atmospheric  tests 
required  in  Subparts  B.  C,  D,  and  H.  For 
example.  Bay  Shipbuilding  Corp. 

(Ex.  6-15)  commented: 

If  an  employer  is  just  dealing  with  a 
common  element  like  high  flash  point  fuels, 
oxygen  content,  cartxjn  monoxide,  or 
hydrogen  sulfide,  which  are  easily  detectable 
with  electnxnic  measuring  devices,  you  do 
not  need  n  skilled  chemist  provided  you 
have  a  well  trained  and  equipped  competent 
person. 

OSHA  agrees  that  a  competent  person 
is  capable  of  testing  atmospheric 
conditions  and  certifying  spaces  for 
entry,  and  that  Marine  Chemists  are 
certainly  capable  of  performing  that 
testing.  However,  the  proposal  would 
also  have  allowed  the  employer  not  to 
designate  a  competent  person  if  the 
testing  were  done  by  a  Coast  Guard 
authorized  person.  OSHA  has 
determined  that  this  would  not  promote 
adequate  safety  because  the  Coast  Guard 
authorized  person  may  not  have  been 
trained  to  have  all  the  skills  and 
knowledge  of  a  competent  person.  In 
fact.  Coast  Guard  authorized  persons  are 
only  allowed  to  authorize  someone  to 
test  and  certify  a  space  "Safe  for  Hot 
Work."  (See  the  text  of  46  CFR  35.01- 
1(a)  through  (c),  71.60(cKl),  and  91.50- 
1(c)(1)  in  Appendix  B  to  subpart  B).  A 
shipyard  that  relied  only  upon  Coast 


Guard  approved  persons  would  not 
have  an  individual  who  had  all  the 
skills  and  knowledge  necessary  to 
protect  employees  from  atmospheric 
hazards  in  confined  and  enclosed 
spaces  and  other  dangerous 
atmospheres.  Therefore,  consistent  with 
the  previous  standard,  an  employer  can 
only  avoid  designating  a  competent 
person(s)  if  die  employer  states  diat  all 
testing  will  be  done  by  a  Marine 
Chemist. 

In  paragraph  (b)(2).  OSHA  has  carried 
forth  most  of  the  requirements  of 
previous  paragraph  (a)(2),  which 
addressed  the  recording  of  information 
on  employees  who  have  been 
designated  competent  persons.  An 
employer  is  still  required  to  keep  a  list 
of  his  or  her  competent  persons,  but  the 
employer  will  have  more  flexibifity  in 
determining  the  form  of  the  record,  and 
instead  of  being  required  to  send  the  list 
to  the  OSHA  area  office,  employers  will 
be  required  to  maintain  the  list  and 
make  it  available  upon  request. 

Paragraph  (aK2)  of  the  previous  rule 
required  the  employer  to  indicate  on  a 
"Designation  of  Competent  Person' 
(OSHA  73  form)  either  the  names  of 
employees  designated  as  competent 
persons  or  that  the  prescribed  functions 
of  a  competent  person  would  always  be 
carried  out  by  a  NFPA  Certified  Marine 
Chemist.  In  addition,  a  new  OSHA  73 
form  had  to  be  completed  when 
additions  or  changes  were  made  to  the 
information  concerning  persons 
designated  as  competent  persons  and 
that  it  be  filed  with  the  local  OSHA  area 
office. 

The  exception  in  paragraph  (b)(1) 
which  allows  an  employer  to  designate 
"any  person  who  meets  the  appficable 
portion  of  the  criteria  (for  competent 
persons]  set  forth  in  paragraph  (c)"  in 
certain  situations  was  in  the  previous 
standard  at  §  1915.7(d)  Application. 
•    OSHA  proposed  that  the  employer 
prepare  a  "certification  record,"  that 
would  include  the  employer's  name,  the 
identification  of  the  designated 
competent  person  or  a  statement  that  a 
Marine  Chemist  or  a  Coast  Guard 
authorized  person  would  be  used,  the 
date  of  training,  and  that  the  employer 
maintain  the  most  recent  record  on  file. 
Coast  Guard  authorized  persons  were 
also  to  be  added  to  the  exception  from 
designating  a  competent  person.  The 
proposal  also  eliminated  the  need  to  use 
an  OSHA  73  form  for  recording  the 
information  required  by  the  standard. 

In  this  final  rule,  OSHA  addresses  the 
proposed  requirements  under  three 
separate  paragraphs.  In  paragraph 
(b)(2)(i)  of  die  final  rule.  OSHA 
continues  to  require  employers  to  keep 
a  record  of  employees  who  have  been 
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Therefore,  in  the  final  rule,  the 
employer  is  permitted  to  use  any  form 
or  format  of  reporting  that  identifies  the 
employees  who  are  designated  as 
competent  persons  and  the  date  they 
were  trained  or  that  a  Marine  Chemist 
will  be  used  to  perform  atmospheric 
testing.  Under  the  final  rule,  OSHA  wiU 
continue  to  recognize  the  OSHA  73  form 
as  an  acceptable  recordkeeping  medium, 
but  will  not  require  its  use.  Employers 
are  free  to  use  whatever  recordkeeping 
medium  they  choose  as  long  as  the 
record  contains  the  minimum 
information  required  in  the  final  rule 
and  can  be  presented  for  inspection 
upon  request.  By  requiring  that  the 
record  be  made  available  for  inspection 
upon  request,  OSHA  is  eliminating  the 
need  for  employers  to  file  new  OSHA  73 
forms  or  certifications  of  designated 
persons  with  the  nearest  OSHA  area 
office  as  required  in  the  previous 
language  of  §  1915.7(a)(2). 

In  paragraph  (b)(2)(iii).  OSHA  has 
reorganized  the  requirements  of  the 
certificate  designating  employees  as 
competent  persons,  keeping  most  that 
were  proposed,  but  eliminating  the 
requirement  to  include  the  date  the 
record  was  made  and  adding  a 
requirement  to  include  the  date  the 
competent  person  was  trained.  As  long 
as  the  list  of  competent  persons 
represents  the  current  situation,  there  is 
no  need  to  know  when  it  was  created. 
However,  knowing  when  a  competent 
person  was  trained  will  enable  OSHA  to 
determine  easily  that  the  employee  was 
trained,  thus  facilitating  enforcement 
and  ensuring  that  the  employer  is  aware 
of  the  date  the  employee  was  trained. 

Criteria  for  a  competent  person.  In  the 
proposal,  the  Agency  requested  public 
comment  on  whether  there  should  be 
OSHA-approved  or  OSHA-required 
training  for  competent  persons,  whether 
competent  persons  should  be  certified, 
when  such  requirements  could  be 
implemented,  and  how  many  persons 
would  need  training  and  certification. 

Several  commenters  believed  that 
OSHA  should  not  require  training  or, 
certification  of  shipyard  competent 
persons.  For  example,  the  Shipbuilders 
Council  of  America  (SCA)  (Ex.  6-3)  and 
Newport  News  Shipbuilding  (Ex.  6-6), 
commented: 

The  vast  majority  of  confined  space  entry 
incidents  are  the  result  of  poor  application  of 
confined  space  entry  procedures.  There  are 
few,  if  any.  confined  space  incidents 
involving  errors  by  a  competent  person.  The 
criteria  for  designating  competent  persons  in 
the  present  standard  in  §  1915.7  are 


sufficiently  specific  and  rigorous  to  ensure 
qualified  individuals,  and  should  be 
retained. 

SCA  (Ex.  6-3)  additionally  suggested 
that, 

OSHA  should  continue  to  offer  and 
support  Shipyard  Competent  Person  training 
courses.  However,  the  fact  that  an  individual 
has  taken  the  course  alone  does  not  pnsu'e 
compwtency. 

Other  commenters  urged  OSHA  to 
institute  mandatory  training  and 
certification  (e.g.,  Ex.  6-14,  6-24,  6-31). 
For  instance,  NIOSH  recommended  that 
OSHA  require  and  take  responsibility 
for  the  certification  and  training  of 
shipyard  competent  persons  (Ex.  6-14).- 

The  U.S.  Navy's  Environmental 
Health  Center  (Ex.  6-31)  related  the 
issue  of  shipyard  competent  persons  to 
their  Gas  Free  Engineers  by  stating  that: 

OSHA  should  adopt  a  formal  policy  on  this 
issue.  Naval  shipyards  currently  have  a  3 
week  Gas  Free  Engineer  (GFE)  course  which 
is  given  to  Navy  personnel  so  that  they  may 
perform  as  Gas  Free  Engineering 
Technicians. 

Another  commenter.  Independent 
Testing  and  Consulting,  Inc.  (Ex.  6-24) 
expressed  this  viewpoint: 

The  NFPA  in  conjunction  with  OSHA  has 
re-introduced  a  voluntary  training  program 
for  Competent  Persons  *   *  *.  The  provision 
of  training  by  Outside  agencies  lifts  a  burden 
from  the  employer  and  the  benefits  outweigh 
the  costs. 

The  requirements  of  1915.7  are  adequate 
but  every  effort  should  be  made  to  provide 
employers  with  the  opportunity  to  send 
personnel  to  training  courses  which  should 
be  OSHA  approved.  Such  approval  should 
require  that  persons  be  recertified 
periodically,  say  every  3-5  years.  This  would 
assure  that  competent  persons  keep  abreast  of 
changes  in  technology,  law  etc. 

OSHA  received  support  for  periodic 
re-training  and  many  suggestions  with  a 
variety  of  time  limits  (Ex.  6-4.  6-12.  6- 
14,  6-21,  6-22,  6-27,  6-28,  6-33,  6-36). 
For  example,  ihe  U.S.  Coast  Guard 
MIONY  (Ex.  6-4)  and  the  Navy's  Sea 
Systems  Command  (Ex.  6-12)  believe 
that  competent  persons  should  attend 
initial  training  and  then  attend  refresher 
training  each  year  thereafter.  NIOSH 
(Ex.  6-14)  recommended  that  annual 
training  of  the  competent  person  be 
required  for  recertification. 

Several  commenters,  however, 
believed  that  the  criteria  for  designating 
a  competent  person  should  remain  the 
same  as  tlie  previous  standard.  The  . 
NFPA  (Ex.  6-10),  for  example,  stated  : 

*  *  *  Emphasis  should  be  placed  upon 
enforcement  of  existing  requirements  (the 
performance  requirements  to  be  designated 
for  a  competent  person)  and  that  formal 
training  be  directed  toward  the  existing 
duties  and  responsibilities  of  a  compelrnl 
person. 
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And  as  expressed  by  Delta  Laboratory 
and  Gas  Testing.  Inc.  (Ex.  6-35): 

*  '  *  the  present  system  provides  a  tried 
and  tested  system  of  confined  space  entry 
and  work  *  *  *.  To  change  tlie  basic  format 
of  the  system  would  be  sheer  folly  and  would 
benefit  the  few  at  the  expense  of  many. 

While  OSHA  supports  the  need  for 
training  requirements.  OSHA  agrees 
with  the  position  of  the  majority  of 
commenters  that  the  competent  person 
criteria  contained  in  §  1915.7  achieve 
the  same  result,  that  is,  a  highly  trained 
individual  who  has  knowledge  of  the 
unique  aspects  of  shipyard  operations 
and  the  ability  to  carry  out  and  perform 
the  reciuired  atmospheric  tests.  The 
criterion  in  paragraph  (c)  of  §  1915.7 
requires  the  shipyard  competent  person 
to  have  the  skill  and  knowledge 
necessary  to  perform  atmospheric 
testing.  Because  each  shipyard  is 
unique,  how  much  training  a  shipyard 
competent  person  must  have  and  how 
often  it  must  be  repeated  is  left  to  the 
employer  who  is  in  the  best  po-sition  to 
determine  what  skills  and  knowledge 
must  be  reinforced  and  what  resource 
information  needs  to  be  presented.  As 
such,  OSHA  is  of  the  opinion  that  by 
continuing  the  previous  competent 
person  criteria,  employers  will  ensure 
that  the  necessary  training  will  continue 
to  be  provided  to  shipyard  employers 
who  are  so  designated  as  competent 
persons.  Furthermore,  OSHA  believes 
that  this  performance-oriented  approach 
will  allow  the  most  flexibility  in 
ensuring  the  availability  of  competent 
person  services  and  in  ensuring  that  the 
unique  conditions  in  each  shipyard  can 
be  addressed. 

Paragraph  {c)(l)  is  tlie  same  as 
previous  paragraph  (b)(1)  except  that  the 
competent  person  is  now  required  to  be 
able  to  imderstand  and  carry  out  Uie 
written  or  oral  instructions  left  by  the 
Certified  Industrial  Hygienist  as  well  as 
the  Marine  Chemist  and  the  Coast  Guard 
Authorized  Person.  Certificates  issued 
by  the  Marine  Chemist,  Certified 
industrial  Hygienist,  or  Coast  Guard 
authorized  person  are  written 
instructions.  OSHA  had  proposed  to 
separate  the  requirements  to  imderstand 
certificates  and  to  carry  out  verbal 
instructions  left  by  the  Marine  Chemist 
or  Certified  Industrial  Hygienist  or  Coast 
Guard  authorized  person  but  the  Agency 
has  concluded  that  the  requirements  are 
sufficiently  interrelated  that  they  can 
continue  to  be  listed  together  in 
paragraph  (c)(1). 

Para^aph  (c)t2)  continues  the 
requirement  of  previous  paragraph  (b)(3) 
that  competent  persons  have  a 
knowledge  of  Subparts  B,  C,  D,  and  H 
nf  part  1915.  OSHA  did  not  propose  to 


change  this  requirement,  and  has  made 
only  an  editorial  change  in  order  to 
improve  clarity. 

Paragraph  (c)(3)  is  the  same  as  old 
paragraph  (b)(4),  requiring  that 
competent  persons  have  a  familiarity 
with  the  structure  and  knowledge  of  the 
location  and  designation  of  spaces  on 
the  types  of  vessels  on  which  repair 
work  is  done.  OSHA  did  not  propose  to 
change  this  requirement  but  in  the  final 
rule  reflects  OSHA's  decision  to  expand 
the  scope  of  Subpart  B  to  cover  all 
phases  of  shipymti  emplovment. 

In  paragraph  (c)(4),  OSHA  continues 
to  require  competent  persons  to  have 
the  ability  to  use  and  interpret  the 
readings  of  oxygen  indicators, 
combustible  gas  indicators,  and  carbon 
dioxide  indicators,  but  consistent  with 
the  proposal,  the  Agency  has  added  a 
requirement  that  the  competent  person 
be  able  to  calibrate  the  testing 
equipment  and  that  the  equipment  not 
be  limited  to  these  monitors. 

The  proposed  language  in  paragraph 
(b)(3)  was  performance-oriented  in  that 
it  did  not  limit  the  testing  equipment  to 
the  types  recognized  specifically  in 
paragraph  (b)(2)  of  the  previous  rule.  As 
new  technologies  develop  and  new 
chemical  hazards  are  encountered  in  the 
shipyard  working  environment,  it 
becomes  necessary  for  competent 
persons  to  use  new  tv'pes  of 
envirorunental  monitors  and  detectors. 
Skill  in  the  use  of  this  new  equipment 
is  necessary  for  competent  persons  to  be 
able  to  identify  sources  of  hazardous 
exposures  in  shipj-afd  emplojinenL  In 
addition.  OSHA  beheves  that  in  order 
for  the  competent  person  to  have  the 
ability  lo  read  and  interpret  the  readings 
of  any  tj-pe  of  chemical  indicator  that 
may  be  needed  to  test  atmospheres  in 
the  shipyard,  a  competent  person  must 
be  familiar  enough  with  the 
instrumentation  to  capably  calibrate  it. 

In  paragraph  {c)(5).  OSHA  continues 
the  requirement  contained  in  the  first 
portion  of  paragraph  (bK5)  in  the 
previous  rule.  Paragraph  ^)[5)  of  the 
previous  rule  contains  two  requirements 
and  OSHA  has  decided  to  divide  the 
previous  rule  into  two  separate 
requirements  in  the  final  rule: 
Paragraphs  (cM5)  and  (c)(7).  Paragraph 
(c)(5)  requires  that  competent  persons 
must  have  the  capability  to  perform  the 
tests  and  inspections  required  by 
Subparts  B,  C,  D.  and  H  of  part  1915. 
The  requirement  in  the  final  rule  is 
consistent  with  the  language  proposed 
in  paragraph  (bj(6)  of  the  proposal 
There  were  no  comments  objecting  to 
this  change  and  OSHA  considers  it  to  be 
editorial. 

In  paragraph  (c)(6)  OSHA  is  adding  a 
new  requirement  to  the  final  rule  that 


coincides  with  shipyard  industry 
practice.  Paragraph  (c)(6)  requires 
competent  persons  to  have  the  ability  to 
evaluate  spaces  after  a  test  to  determine 
the  need  for  further  testing  bv  Marine 
Chemists.  Certified  Industrial 
Hygienists.  or  by  the  U.S.  Coast  Guard 
authorized  persons.  OSHA  has  added 
this  new  language  to  make  it  clear  that 
there  may  be  atmospheric  conditions 
present  in  the  ship>-ard  that  can  not  be 
evaluated  effectively  by  a  person  trained 
only  to  the  competent  person  level  and 
that  more  highly  trained  individuals 
may  be  needed  to  accurately  evaluate  an 
atmosphere.  In  such  cases,  OSHA 
believes  this  new  language  would  make 
it  clear  that  an  individual  such  as  a 
Marine  Chemist,  a  Certified  hidustrial 
Hygienist,  or  a  Coast  Guard  authorized 
person  must  be  called  for  assistance. 

The  State  of  Washington.  Department 
of  Transportation  (WADOT)  (Ex.  6-26) 
noted  the  "tremendous  responsibility" 
placed  upon  the  competent  person  and 
even  recommended  further  training. 

WADOT  commented. 

Regarding  changes  to  1915.7  Competent 
person:  Tliroughout  the  existing  and 
proposed  regulation,  the  competent  person  is 
given  tremendous  responsibility  to  ensure 
worker  safety  through  inspection  and 
testing.   •   •   • 

*  *  *  a  requirement  should  be  added  at 
1915.7(b)(8);  Knowledge  of  the  physical 
hazards  and  the  air  contaminants  wliich  may 
be  produced  in  the  course  of  the  work  lo  be 
done,  the  means  of  preventing  employee 
exposure  to  them."  The  regulation  could 
even  go  so  far  as  to  require  the  competent 
person  to  attend  a  2-day  training  class 
certified  by  the  National  Fire  Protection 
Association.  NFPA  maintains  a  list  of 
certified  classes. 

OSHA  agrees  that  it  may  appear  from 
the  proposal  that  competent  persons  are 
expected  to  perform  some  duties 
equivalent  to  those  of  the  Marine 
Chemist.  Certified  Industrial  Hygienist. 
or  Coast  Guard  authorized  person.  This 
was  not  the  intent.  OSHA  does  not 
believe,  based  upon  the  duties  that  are 
expected  from  a  competent  person,  that 
it  is  necessary  to  specify  the  competent 
persons  be  trained  by  the  NFPA  as 
suggested  by  Washington  State.  Rather. 
OSHA  believes  the  knowledge  and 
training  requirements  in  paragraph  (c) 
are  appropriate  for  the  testing  that  a 
competent  person  is  allowed  to  do. 
However,  the  competent  person  needs 
to  be  trained  to  recognize  the  need  for 
more  sophisticated  assistance  and  must 
know  how  to  call  for  that  assistance. 
This  new  requirement  makes  it  clear 
that  competent  persons,  rather  than 
perform  all  tests  and  evaluations  alone, 
must  have  the  ability  to  determine  when 
the  expert  assistance  of  the  Marine 
Chemist.  Certified  Industrial  Hygienist. 
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or  Coast  Guard  authG  rized  person  is 
needed. 

In  paragraph  (c)(7]  OSHA  is 
continuing  the  requicement  found  in  the 
second  part  of  paragreph  (b)(5)  in  the 
previous  rule.  Paragriph  (c)(7)  requires 
that  a  competent  pen  on  must  have  the 
capability  to  maintaii  i  the  records 
required  by  the  standard.  As  noted 
earlier,  OSHA  has  divided  the  previous 
requirements  of  paragraph  (b)(5)  into 
two  separate  paragraphs,  (c)(5)  and 
(c)(7).  There  were  no  objections  to  this 
change  as  it  was  prop  osed  in  paragraph 
(b)(6)  and  (b)(7).  The  efore,  OSHA 
considers  paragraph  c)(7)  to  be  an 
editorial  change  to  pi  evious  paragraph 
(b)(5). 

Recordkeeping.  OS  HA  has 
redesignated  the  logg  ng  of  inspections 
and  test  requirement:  as  paragraph  (d) 
Recordkeeping.  The  (  hanges  proposed 
to  the  requirements  of  previous 
paragraph  (c)  addressing  logging  of 
inspections  and  tests  were  contained  in 
paragraph  (c)  of  the  c  roposal. 

In  paragraph  (d)(lj  OSHA  has  made 
substantive  changes  t  a  the  language  of 
previous  paragraph  ((:)(1).  OSHA  is 
requiring  that  the  em  jloyer  ensure  that 
the  competent  persor ,  Marine  Chemist 
or  Certified  Industria  Hygienist 
performing  any  tests  equired  by 
Subparts  B,  C,  D,  or  I  of  this  part, 
records  the  test  locati  ons,  time,  date, 
location  of  inspected  spaces,  and  the 
operations  performec  ,  as  well  as  the  test 
results  and  any  instnctions.  OSHA  has 
combined  paragraphs  (c)(1)  and  (c)(2)  of 
the  proposal  and  elin  linated  the  need 
for  the  OSHA  74  fom  i.  The  new 
language  continues  tl  le  previous 
requirement  that  pers  ons  conducting 
tests  and  inspections  record  the  results 
of  those  tests  and  ins  )ections.  However, 
it  eliminates  the  man  iated  use  of  the 
OSHA  74  form.  OSH.  ^  believes  that  the 
format  or  instrument  of  the  test  report 
is  not  important,  so  li  >ng  as  the 
information  required  by  OSHA  is 
contained  in  the  reco  d. 

OSHA  received  a  n  umber  of 
comments  urging  the  Agency  to  allow 
other  forms  of  reporti  ag  the  atmospheric 
testing  results  in  add  tion  to  the  OSHA 
74  form. 

The  Navy's  Sea  Sy;  tems  Command 
(Ex.  6-12)  commente  i  that, 

[Section!  1915.7(c)  m  juires  that  all  tests  be 
logged  on  the  OSHA  Fo  m  74.  Recommend 
insertion  of  the  words  "  )r  equivalent"  to 
allow  for  use  of  locally  i  leveloped  (e.g. 
computer-generated)  foi  ms  which  include  at 
least  all  of  the  informati  jn  required  by  the 
OSHA  Form  74. 

Marine  Hydraulics  International  (Ex. 
6-21),  Colonna's  Shi]  lyard  (Ex.  6-22), 
S.T.A.S.  (Ex.  6-37)  ai  d  Moon 
Engineering  (Ex.  6-3) )  agreed  and 


submitted  identical  comments  that 
stated: 

We  suggest  that  the  following  words  be 
added  to  the  end  of  this  paragraph:  "or 
equivalent."  The  OSHA  74  does  not  possess 
room  for  additional  instructions  to  workers, 
and  by  allowing  the  use  of  an  equivalent 
form,  workers  could  be  informed  of  other 
requirements  that  the  Shipyard  Competent 
Person  may  invoke. 

In  previous  paragraph  (c)(1), 
competent  persons  were  required  to 
make  a  record  of  the  locations, 
operations  performed  and  the  date, 
time,  and  results  of  any  test  they 
performed  on  a  "Log  of  Inspections  and 
Tests  by  Competent  Person"  (OSHA  74 
form).  Competent  persons  were  also 
required  imder  previous  paragraph 
(c)(1)  to  use  a  separate  form  for  each 
vessel  on  which  tests  and  inspections 
were  made.  By  allowing  the  use  of 
alternative  forms  to  record  atmospheric 
test  results,  the  employer  will  have 
more  flexibility  in  complying.  However, 
employees  will  be  protected  and  OSHA 
will  be  aided  in  its  enforcement  by  the 
fact  that  employers  will  still  be  required 
to  maintain  records  of  tests  and 
inspections. 

In  paragraph  (d)(2)  of  the  final  rule, 
OSHA  continues  the  maintenance  of 
records  requirement  of  previous 
paragraph  (c)(2).  OSHA  is  requiring  the 
employer  to  ensure  that  records  created 
to  comply  with  the  recordkeeping 
requirements  of  this  section  are  posted 
in  the  immediate  vicinity  of  the  affected 
operations  while  work  is  progress  and 
for  a  period  of  at  least  three  months 
from  the  completion  date  of  the  specific 
job  for  which  they  were  generated. 
OSHA  considers  the  new  language  to  be 
a  non-substantive  change. 

In  paragraph  (d)(3)  of  the  final  rule, 
OSHA  continues  the  availabiUty  of 
records  requirement  of  previous 
paragraph  (c)(2).  Paragraph  (d)(2) 
requires  the  employer  to  ensiu-e  that  the 
records  required  in  this  section  are 
available  for  inspection  by  the  Assistant 
Secretary,  Director,  employees,  or  their 
representatives  while  work  in  the 
affected  spaces  is  in  progress.  The  new 
language  contains  editorial  corrections 
for  clarity  and  consistency  with  other 
OSHA  record  inspection  requirements. 
OSHA  considers  the  changes  to  this 
paragraph  to  be  non-substantive. 

C.  Subpart  B.  Sections  1915.11  through 
1915.16 

1.  §  1915.11  Scope  and  Application 

The  scope  contained  in  previous 
§  1915.11  applies  the  requirements  in 
Subpart  B  to  vessels  and  vessel  sections 
foimd  in  shipyards  during  ship  repair 
and  ship  breaking;  §  1915.16  applies  to 


ship  repair  only.  On  November  29, 
1988,  OSHA  proposed  to  amend  its 
shipyard  standards  addressing  safe 
entry  into  and  work  within  spaces 
containing  explosive  and  other 
dangerous  atmospheres  on  board  vessels 
and  vessel  sections  in  shipyards  (53  FR 
48092).  Under  this  proposal,  OSHA 
would  have  appUed  Subpart  B  to  all 
types  of  shipyard  work  on  vessels  and 
vessel  sections,  including  ship  building] 
ship  repair,  and  shipbreaking.  The 
Agency  proposed  extending  the  scope  of 
Subpart  B  in  this  manner  to  protect 
employees  entering  and  working  in 
explosive  and  other  dangerous 
atmospheres,  regardless  of  the  type  of 
work  they  were  performing. 

Subsequently,  after  the  closing  date 
for  comments  on  this  proposed  shipyard 
rule,  OSHA  also  proposed  new  rules  for 
confined  spaces  in  general  industry  (54 
FR  24080,  June  5, 1989).  The  general 
industry  proposal  would  have  had  the 
effect  of  covering  land-side  {that  is, 
other  than  shipboard)  confined  spaces 
in  shipyards,  such  as  piping  systems  in 
shops  or  confined  spaces  in  staging 
areas. 

As  noted  earlier,  SESAC  reviewed  the 
general  industry  proposal  and  made 
recommendations  regarding  its  possible 
application  to  shipyard  work.  In  Jime 
1992,  OSHA  reopened  the  record  for 
Subpart  B  (57  FR  28172,  Jime  24, 1992), 
to  place  the  SESAC  recommendations  in 
the  rulemaking  record  and  to  gather 
additional  information  on  whether  or 
not  the  proposed  general  industry 
confined  spaces  standard  was 
appropriate  for  land-side  confined 
spaces  entered  diuing  shipyard  work. 

The  scope  of  revised  Subpart  B  has- 
been  expanded  so  that  the  final  rule 
covers  all  shipyard  work,  and  the  title 
of  the  Subpart,  originally  called 
"Explosive  and  Other  Dangerous 
Atmospheres  in  Vessel  and  Vessel 
Sections,"  has  been  changed  to 
"Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospheres  in 
Shipyard  Employment."  OSHA  believes 
this  change  more  accurately  reflects  the 
scope  of  this  Subpart,  which  now 
addresses  all  shipyard  employment 
operations  and  which  is  not  limited  to 
confined  spaces.  The  entire  subpart 
applies  regardless  of  whether 
shipbuilding,  ship  repair,  or 
shipbreaking  is  being  done. 

The  scope  of  the  1988  proposal 
differed  from  the  previous  standard  in 
two  major  respects: 

(1)  The  proposed  standard  would 
have  extended  coverage  to  employees  in 
shipbuilding,  who  were  not  protected 
by  previous  §§  1915.12  through  1915.16, 
and 
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(2)  the  proposed  standard  would  have 
extended  coverage  to  employees  in 
shipbreaking  who  were  not  protected  by 
the  previous  §  1915.16. 

The  notice  of  proposed  rulemaking 
listed  two  reasons  for  extending  the 
scope  of  Subpart  B  in  this  manner: 

(1)  That  the  national  consensus 
standard  corresponding  to  Subpart  B 
(NFPA  306,  Control  of  Gas  Hazards  on 

'  Vessels)  imposes  the  same  basic 
requirements  to  all  shipyard  work, 
regardless  of  whether  ship  building, 
ship  breaking,  or  ship  repair  is  being 
performed;  and 

(2)  that  the  protective  measures 
required  under  the  previous  §§  1915.12 
through  1915.16  are  ciurent  industry 
practice  in  all  aspects  of  shipyard  work. 

NFPA  306  (1988)  is  the  national 
consensus  standard  that  applies  to  work 
covered  by  revised  Subpart  B.  Like 
Subpart  B,  it  contains  requirements  for 
atmospheric  testing,  for  cold  work  and 
hot  work,  and  for  maintaining  safe 
atmospheres  for  employees  while 
shipbuilding,  shipbreaking,  or  ship 
repairing  is  being  performed.  Under 
section  6(b)(8)  of  the  OSH  Act,  any 
standard  that  OSHA  adopts  in  regard  to 
atmospheric  hazards  on  vessels  must  be 
at  least  as  protective  as  the  NFPA 
dociunent  unless  another  standard 
would  be  more  consistent  with  the 
piu-pose  of  the  act.^  Expanding  the 
scope  of  the  current  standard  to  all  of 
shipyard  employment  is  consistent  with 
the  scope  of  NFPA  306  and  therefore 
providing  at  least  equivalent  protection. 

Before  the  publication  of  the  1988 
proposal,  30  groups,  representing 
government  agencies,  employers, 
unions,  and  associations,  commented  on 
the  first  draft  rewrite  of  Subpart  B.  All 
of  these  groups  supported  the  concept  of 
expanding  Subpart  B  coverage  to  both 
shipbuilding  and  shipbreaking  (53  FR 
48094).  As  noted  in  the  preamble  to  the 
proposal,  OSHA  believes  that  this  is 
because  the  shipyard  industry  was 
already  applying  the  requirements  of 
previous  Subpart  B  to  the  entire 
shipyard.  In  fact,  the  preliminary 
regulatory  impact  analysis  identified  no 
cost  impact  from  the  application  of  the 
proposal  to  shipbuilding,  shipbreaking, 
and  ship  repair  (53  FR  48104). 

In  response  to  the  1988  notice  of 
proposed  rulemaking,  OSHA  received 
no  comments  in  opposition  to  the 
extension  of  this  coverage  and  several 


2  Section  6(b)(8)  of  the  OSH  Act  reads  as  follows: 
Whenever  a  rule  promulgated  by  the  Secretary 
differs  substantially  from  an  existing  national 
consensus  standard,  the  Secretary  shall,  at  the  same 
lime,  publishJn  the  Federal  Register  a  statement  of 
the  reasons  why  the  rule  as  adopted  will  better 
effectuate  the  purposes  of  this  Act  than  the  national 
consensus  standard. 


expressions  of  support  for  applying  the 
standard  uniformly  throughout  the 
shipyard  (Ex.  6-3,  6-6,  6-23).  The 
position  of  the  39  commenters  is  best 
expressed  by  the  following  statements. 
The  Shipbuilders  Coimcil  of  America 
(SCA)  (Ex.  6-3),  which  represents  25 
majorU.S.  shipyards  that  employ  95 
percent  of  shipyard  production  workers, 
stated: 

*  *  *  having  a  single  standard  addressing 
this  issue  would  achieve  the  objective  of 
providing  employees  and  employers  with 
one  set  of  rules  for  given  situations. 

Newport  News  Shipbuilding  (Ex.  6- 
6).  the  largest  shipyard  in  the  western 
hemisphere: 

"  *  *  the  industry  treats  confined  spaces 
ashore  and  afloat  in  a  similar  manner. 

The  American  Waterways  Shipyard 
Conference  (AWSC)  (Ex.  6-23), 
representing  the  interests  of  small-  to 
medium-sized  commercial  shipbuilding 
and  repair  industry  stated: 

AWSC  is  very  supportive  of  OSHA's  efforts 
-to  develop  this  vertical  standard.  The  end 
product  will  eliminate  the  confusion  which 
currently  exists  concerning  the  applicability 
of  the  General  Industry  Standards  to  the 
shipbuilding  and  repair  industry,  and  will 
up-date  all  standards  to  the  existing 
technology  level. 
»         •         *         «         » 

The  alternative  to  the  expansion  of  the 
scope  of  this  subpart  appears  to  be  the 
institution  of  a  different  program  for  (shore- 
side]  confined  spaces.  To  introduce  a  new 
type  of  confined  space  entry  program  into  a 
shipyard  facility  which  already  has  a 
workable  program  seems  ludicrous.  Two 
programs  would  only  confuse  the  employee. 
By  extending  the  current  program,  employees 
will  be  protected  and  will  immediately 
recognize  the  program. 

OSHA  has  concluded  that  the 
requirements  contained  in  revised 
Subpart  B  are  necessary  for  the 
protection  of  employees  exposed  to 
hazardous  atmospheres  in  shipyards, 
regardless  of  the  type  of  work  being 
performed.  Hazardous  atmospheres  can 
be  found  in  shipbuilding,  as  well  as  in 
shipbreaking  and  ship  repair.  The  work 
practices  implemented  by  employees 
working  in  vessels  and  vessel  sections 
should  be  the  same  from  one  job  to  the 
next.  The  atmospheric  hazards  will 
basically  be  the  same  and  the  employees 
move  from  job  to  job  within  the  entire 
shipyard,  so  the  work  practices  should 
be  consistent.  Using  one  set  of  work 
procedures  for  atmospheric  hazards  in  a 
shipbuilding  job  and  another  for  the 
same  hazards  for  a  ship  repair  job  would 
serve  to  confuse  the  employee  and 
could  easily  lead  to  accidents. 
Therefore,  revised  Subpart  B  applies  to 
shipbuilding,  shipbreaking,  and  ship 
repair. 


A  short  time  after  the  November  1988 
pubUcation  of  the  proposed  rule  on 
Explosive  and  Other  Dangerous 
Atmospheres  in  Vessel  and  Vessel 
Sections,  the  Shipyard  Employment 
Standards  Advisory  Committee  (SESAC) 
was  established.  SESAC  was  chartered 
to  provide  OSHA  with  guidance  in 
revising,  consolidating,  and 
modernizing  the  varying  sets  of 
regulations  that  were  being  applied  in 
the  shipyard  industry  into  what  is 
ultimately  intended  to  be  a  truly  vertical 
standard  for  all  shipyard  employment. 
Shipyard  employers  would  be  required 
to  comply  with  a  single  set  of 
occupational  safety  and  health 
standards  as  opposed  to  a  mixture  of 
shipyard  and  general  industry 
standards.  Consequently,  the  newly 
developed  shipyard  employment 
standards  would  apply  to  all  shipyard 
employment  regardless  of  the  type  of 
work  being  performed  (for  example, 
vessel  repair  or  fabrication  of  railroad 
cars)  or  location  (for  example,  in  the 
traditional  shipyard  or  "up  river"  or  on 
sea  trials).  As  a  step  towards  this  goal, 
SESAC  recommended  that  the  scope  of 
the  proposed  Subpart  B  be  expanded 
beyond  vessels  and  vessel  sections,  to 
cover  all  land-side  confined  space  and 
hazardous  atmosphere  situations  (Tr. 
101,4/25/90). 

In  order  for  OSHA  to  include  SESAC's 
recommendations  into  the  rulemaking 
record  and  to  consider  fully  comments 
submitted  to  the  docket  concerning  the 
general  industry  confined  spaces 
proposal,  OSHA  reopened  the  record  on 
Subpart  B  (57  FR  28152,  June  24,  1992). 
The  Agency  raised  a  number  of 
questions  in  the  notice  reopening  the 
record.  The  most  significant  issue  that 
underlines  a  number  of  the  specific 
questions  is  rooted  in  the  unique 
concept  of  confined  space  entr>'  that  has 
been  the  accepted  practice  in  the 
shipyard  industry  for  over  25  years  (36 
FR  10466,  May  29. 1971).  The 
fundamental  basis  of  OSHA's  shipyard 
standard  has  been  a  reliance  on 
preventing  employees  from  ever  being 
exposed  to  confined  space  atmospheric 
hazards.  This  has  been  accomplished  by 
the  built-in  system  of  testing  and 
ventilating  that  has  become  industry 
practice  and  has  been  very  successful  at 
preventing  confine  and  enclosed  spaces 
and  other  dangerous  atmospheres 
accidents. 

The  concept  of  a  single  standard. 
Subpart  B,  for  all  shipyard  employment 
was  unanimously  endorsed  by  SESAC 
as  well  as  supported  by  all  of  the 
commenters  who  addressed  this  issue  in 
the  June  1992.  notice  (Ex.  11-3.  11-4. 
11-5, 11-6,  ll-«. 11-10, 11-13. 11-14. 
11-15,  11-16,  11-18, 11-19, 11-20. 11- 
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21.  11-24. 11-26. Il-i9. 11-31. 11-33. 
11-34.  11-35. 11-39. jl-41.  11-48. 11- 
50).  For  example,  the  National  Fire 
Protection  Association  (Ex.  11-19).  a 
voluntary  membership  organization 
dedicated  to  the  prote<:tion  of  people 
and  property  from  fire  and  related 
hazards,  set  out  this  p<  tsition  as  follows: 

NFPA  favors  the  deveh  >pnienf  of  a  single 
standard  which  provides  for  safety  during 
entry  and  work  in  confim  sd  spaces  within  the 
shipyard. 

•         •         •         •  I 

In  general,  application  jf  two  distinctly 
different  standards  for  vessels  and  [land-side) 
operations  would  be  a  bu  rden  on  the 
industry  and  would  be  cc  nfusing  to 
employees.  Specific  poin  :s  are  as  follows: 

First,  •  *  •  employees  in  the  shipyard  are 
familiar  with  the  dangers  of  all  confmed 
spaces,  not  just  those  con  &ned  spaces 
associated  with  tanks  abcard  shifts.  This  has 
occurred  due  to  the  absei  ce  of  prior  safety 
requirements  for  general  ndusfry. 

The  shipyards  have  alnady  adapted  the 
practices  and  procedures  derived  from  the 
vessel  requirements  and  i  pplied  them  to  the 
[land-side],  as  appropriat ;. 

Second,  the  shipyard  ii  dustry  has 
demonstrated  the  effectiv  sness  of  the  current 
and  proposed  29  CFR  191 5,  Subpart  B 
requiremen's  over  the  pat  1 10  years. 

Third,  requiring  the  19  0  general  industry 
requirvments  for  iland-si(  e)  activities  instead 
of  the  current  and  propoa  >d  1915  shipyard 
requirements  complicate*  the  training 
element,  by  necessitating  dual  procedures. 
The  training  for  both  sets  of  requirements 
'  will  be  incompatible,  sin(  e  the  standards 
each  take  a  different  approach — 1915  Subpart 
B  utilizes  a  "performance  oriented" 
approach,  while  1910.14^  relies  on 
speciHcations  to  achieve  ts  objectives. 

Ingalls  Shipbuilding  (Ex.  11-20) 
agreed,  stating: 

The  SESAC  recommeni  ation  stresses 
preventions,  training  and  self-rescue.  This 
approach,  which  relies  oi  testing  before 
entry  and  use  of  engineer  ng  controls  to 
eliminate  the  hazards  is,  i  n  our  opinion, 
much  safer  than  the  gene:  al  industry 
standard  which  requires  I  le  use  of  attendants 
at  each  confined  sfiace  to  summon  rescue 
personnel  when  an  emerj  ?ncy  occurs. 
(SESAC'S  recommendati<  ns  put  the 
emphasis  o'  prevention).  In  addition  to  being 
safer  it  is  alsu  more  econc  mical  than  the 
general  industry  standard 

The  industry  has  ad(  pted  a  single 
approach  to  working  ii  and  around 
explosive  and  dangeroi  is  atmospheres 
throughout  the  shipyai  d  for  several 
reasons: 

(1)  The  number  and  ypeof 
atmospheric  hazards  a:  sociated  with 
prtxiucts  contained  in  he  spaces  is 
unpredictable.  Some  v^  issel  repairers 
encounter  over  100  dif  erent  chemical 
cargoes  (Ex.  11-27); 

(2j  The  complexity  o  F  confined  spaces 
is  increased  due  to  the  Dxtensive 
internal  structures,  adj)  icent  spaces. 


pipelines,  vent  systems,  heating  coils, 
and  the  like  (Ex.  11-7. 11-27);  and 

(3)  The  cross-contamination  of 
previous  and  successive  products 
complicates  the  atmospheric  evaluation 
process  (Ex.  11-7). 

(4)  The  nature  of  the  work  associated 
with  the  confined  space  entry  in 
shipyards  tends  to  be  more  complex. 
This  work  frequently  involves  hot  work 
which  can  greatly  affect  atmospheric 
conditions  within  the  space  (Ex.  11-7. 
11-27). 

Based  on  the  record.  OSHA  has  made 
a  determination  that  a  single  standard 
should  be  applied  for  entry  into 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres  throughout  the 
shipyard  industry,  following  the 
Subpart  B  approach.  OSHA  has  arrived 
at  this  conclusion  for  two  basic  reasons: 

(1)  A  single  procediu«,  applicable 
throughout  the  shipyard  and  addressing 
hazards  related  to  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres  will  best  protect 
employees,  and 

(2)  That  the  provisions  adopted  in 
revised  Subpart  B  will  provide  shipyard 
employees  with  a  comprehensive  set  of 
protective  safety  measures. 

A  single  standard  applying  to  all 
shipyard  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres  will 
provide  employees  with  one  procedin« 
for  working  in  any  shipyard  location, 
whether  on  a  vessel  or  on  land.  The 
commenters  overwhelmingly  agreed 
that  this  approach  would  best  protect 
employees  (Ex.  11-3,  ll-€.  11-9,  11-13. 
11-14.  11-15.  11-18. 11-19. 11-20. 11- 
24.  11-25,  11-26, 11-29,  11-35, 11-39, 
11-41. 11-50).  OSHA  agrees  with  these 
commenters  that  two  procedures  for 
dealing  with  confined  and  enclosed 
space  and  dangerous  atmosphere 
hazards  would  confuse  employees  who 
have  to  implement  those  procediu^s. 
The  Agency  is  concerned  that  the 
confusion  resulting  from  different 
standards  for  shipboard  and  land-side 
spaces  would  actually  lead  to  accidents 
rather  than  prevent  them. 

As  in  the  past,  the  primary  focus  of 
Subpart  B  will  continue  to  be 
atmospheric  hazards.  Non-atmospheric 
hazards  such  as  those  relating  to  slips, 
trips,  or  falls  are  covered  by  other 
provisions  of  the  shipyard  standards.  A 
more  specific  detailed  discussion  of 
non-atmospheric  hazards  is  contained 
in  the  following  paragraph. 

OSHA  believes  that  land-side 
confined  spaces  in  shipyards  pose 
hazards  similar  in  nature  to  those  foimd 
in  vessels  and  vessel  sections  covered 
by  revised  Subpart  B.  The  evidence  in 
the  record  demonstrates  that  the 
atmospheric  and  non-atmospheric 


hazards  in  vessels  and  vessel  sections 
are  also  present  in  land-side  confined 
spaces  (Ex.  11-19. 11-26. 11-27. 11-32, 
11-39, 11-41, 11-47).  The  Agency 
agrees  with  the  vast  majority  of 
commenters  who  stated  that  the 
procedures  used  to  protect  workers  from 
these  hazards  in  vessels  and  vessel 
sections  could  readily  be  adopted  for 
use  in  land-side  confined  space 
operations  (Ex.  11-1, 11-3. 11-6, 11-9. 
11-10, 11-11, 11-13, 11-14. 11-15.  Il- 
ia, 11-19,  11-20.  11-24. 11-25,  11-26, 
11-29,  11-30. 11-31, 11-32. 11-33. 11- 
34,  11-37,  11-39,  11-41, 11^2,  11-44, 
11-45,  11-46, 11-47, 11-49, 11-50, 11- 
51). 

A  few  commenters  stated  that  vessels 
and  vessel  sections  pose  greater  hazards 
(Ex.  11-7, 11-8, 11-11, 11-13, 11-22, 
11-27, 11-30, 11-35, 11-46).  They, 
noted  such  difl^erences  as  greater 
complexity  with  respect  to  the  hazards 
involved  in  vessels  and  vessel  sections, 
movement  of  the  vessel  (which  causes 
movement  of  atmospheric  hazards),  the 
total  number  of  spaces  involved,  the 
multitude  of  systems  (for  example,  fuel, 
refi-igeration,  and  compressed  air) 
present  on -board  ships,  and  the 
interrelationships  between  adjacent 
vessel  sections  (that  is,  hazards  in  one 
section  can  affect  procedures  to  be  used 
in  adjacent  sections).  Nonetheless,  most 
of  these  commenters  contended  that  the 
Subpart  B  requirements  were  still 
appropriate  for  land-side  confined 
spaces (Ex.  11-11. 11-13, 11-30. 11-31, 
11-35, 11-44.  11-46).  They  argued  that 
the  Subpart  B  provisions  would  afford 
employees  with  greater  protection  than 
would  be  provided  by  §  1910.146.  and 
that  procedures  necessary  to  comply 
with  Subpart  B  were  already  in  place  in 
most  shipyards. 

OSHA  has  concluded  that  it  is 
appropriate  to  apply  revised  Subpart  B 
to  all  phases  of  shipyard  work.  The 
Agency  has  determined,  based  on  the 
record,  that  shipyard  employers  can 
readily  adapt  their  ship-side  procedures 
which  already  conform  to  these 
requirements,  for  use  in  land-side 
confined  space  entry,  as  well. 

OSHA  has  included  the  phrase 
"regardless  of  geographic  location"  in 
the  scope  only  as  a  clarification  since  it 
has  been  the  Agency's  position  that  this 
section,  and  indeed  the  entire  Fart  1915, 
apply  to  inland  shipyard  employment. 

SESAC  examined  requirements 
proposed  in  the  general  industry 
confined  space  standard  §  1910.146,  to 
determine  to  what  extent  that  proposal 
should  address  shipyard  work  and  to 
determine  whether  or  not  specific 
provisions  within  that  proposal  were 
appropriate  for  application  to  work  in 
shipyard  confined  and  encloyed  spaces 
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and  other  dangerous  atmospheres.  The 
committee  agreed  that  a  single  standard 
should  apply  to  this  work  and 
recommended  the  addition  to  Subpart  B 
of  several  provisions  based  on  proposed 
§  1910.146  so  that  the  shipyard  standard 
would  be  as  comprehensive  as  its  part 
1910  counterpart  (Tr.  102,  4/25/90).  As 
noted  earlier,  OSHA  reopened  the 
record  on  the  proposed  revision  of 
Subpart  B  to  request  comments  on 
SESAC's  recommendations  in  this 
regard,  as  well  as  to  explore  the  possible 
expansion  of  the  scope  of  Subpart  B  to 
all  aspects  of  shipyard  work.  The  issues 
raised  in  the  notice  reopening  the  record 
addressed  how  Subpart  B  could  be 
revised  to  make  it  as  protective  as  the 
general  industry  permit  space  standard. 

Paragraph  (c)(1)  of  §  1910.146  requires 
employers  to  evaluate  the  workplace  to 
determine  if  any  spaces  are  permit- 
required  confined  spaces.  Paragraph 
(c)(6)  of  that  standard  requires 
employers  to  reevaluate  non-permit 
confined  spaces  whenever  there  are 
changes  that  might  increase  the  hazards 
to  entrants.  The  notice  reopening  the 
record  on  Subpart  B  requested 
comments  on  whether  or  not  shipyard 
employers  should  similarly  evaluate 
their  workplaces. 

Most  commenters  agreed  that  the 
shipyard  standard  should  not  adopt 
requirements  comparable  to  paragraphs 
(c)(1)  and  (c)(6)  of  §  1910.146  (Ex.  11- 
1, 11-3, 11-6, 11-7,  11-9.  11-10.  11-11. 
11-13. 11-14. 11-15.  11-18. 11-19, 11- 
20,  11-22,  11-24,  11-25,  11-26,  11-29, 
11-30,  11-31,  11-34,  11-39, 11-41, 11- 
42,  11-45,  11-47, 11-49,  11-50, 11-51). 
They  airgued  that  proposed  Subpart  B 
was  adequate  since  it  already  required 
testing  before  initial  entry  of  all 
confined  spaces  that  could  contain 
atmospheric  hazards  and  additional 
frequent  testing  to  ensure  that 
atmospheric  conditions  are  maintained. 
A  few  contended  that  the  shipyard 
industry  treated  all  confined  spaces 
alike,  evaluating  them  for  hazardous 
conditions  before  entry  (Ex.  11-13, 11- 
19,  11-31,  11-49).  For  example,  Mr.  . 
Joseph  J.  Ocken  (Ex.  11-31)  stated: 

The  present  practice  is  to  consider  ANY 
confined  space  NOT  SAFE  until  currently 
tested  and  posted  otherwise.  This  is  a  simple 
fail-safe  work  practice  for  workers.  To  expect 
every  space  to  have  been  evaluated  and 
posted  properly  invites  simple  error  to  lead 
to  catastrophe.  There  are  too  many  confined 
spaces  in  shipyards  to  count  on  100% 
perfection  at  all  times.  Enclosed  spaces  can 
also  contain  confined  space  hazards  and 
must  be  approached  with  suspicion  by 
workers  as  well. 

On  the  other  hand,  a  few  commenters 
stated  that  OSHA  should  adopt 
requirements  similar  to  those  in 


§  1910.146  for  evaluating  confined 
spaces (Ex.  11-2, 11-28, 11-33, 11-37, 
11-38).  They  believed  that  evaluating 
confined  spaces  for  the  types  and  extent 
of  hazards  is  a  useful  tool  in  any 
confined  space  program.  Con-Space 
Communications,  Ltd.  (Ex.  11-28), 
argued  as  follows: 

Evaluation  of  a  workplace  to  determine  if 
it  contains  Con^ned  Spaces  is  the  very  first 
step  that  an  employer  must  take  in -a  serious 
company  wide  entry  program.  An  inventory 
of  Confined  Spaces  would  be  a  permanent 
reference  which,  if  updated  on  each  entry, 
could  be  a  useful  planning  tool.  In  the  event 
of  a  rescue,  this  information  would  be 
invaluable  especially  if  the  Confined  Space  is 
assigned  a  number  along  with  a  list  of 
potential  hazards  associated  with  it  and 
special  equipment  needed  for  safe  entry. 
Physical  attributes  of  the  space  could  also  be 
listed. 

Section  1910.146  places  confined 
spaces  into  two  categories:  permit- 
required  confined  spaces  and  non- 
permit-required  confined  spaces.  The 
purpose  of  paragraphs  (c)(1)  and  (c)(6) 
of  §  1910.146  is  to  ensure  that 
employers  have  properly  identified 
confined  spaces  posing  hazards  to 
entrants.  The  large  class  of  confined 
spaces  are  determined  not  to  be  permit 
entry  spaces,  are  evaluated  only  as 
required  in  these  two  paragraphs.  Entry 
into  such  spaces  is  essentially 
performed  without  reference  to  the 
permit  entry  procedures  of  §  1910.146 
(unless  the  entrants  bring  a  hazard  into 
the  space  or  create  one  during  entry 
operations). 

By  contrast.  Subpart  B  treats  all 
confined  spaces  and  other  spaces  that 
might  contain  a  hazardous  atmosphere 
equally.  Initial  testing  and  inspection, 
followed  by  continuous  ventilation  and 
further  testing,  is  required  of  all  these 
spaces  to  ensure  the  safety  of  employees 
working  within  them.  Because  of  these 
additional  protection  which  Subpart  B 
requires  on  a  routine  bases,  OSHA  has 
determined  that  no  separate,  formal 
evaluation  requirements  need  be 
adopted  in  Subpart  B. 

Paragraph  (e)  of  §  1910.146  requires 
general  industry  employers  to  institute    - 
a  permit  system  for  permit  space  entry 
operations.  This  paragraph  requires  the 
employer  to  document,  by  means  of  a 
permit,  the  completion  of  measiu-es 
required  for  the  safety  of  entrants.  A 
permit  must  be  completed  before  entry 
is  allowed  into  any  permit  space.  The 
notice,  reopening  the  record  on  Subpart 
B,  requested  comments  on  whether  or 
not  such  permits  should  be  required  for 
entry  into  spaces  addressed  by  the 
shipyard  standard. 

The  vast  majority  of  commenters 
stated  that  a  permit  system  as  set  out  in 


proposed  §  1910.146  was  unnecessary 
for  incorporation  into  Subpart  B  (Ex. 
11-1,  11-3, 11-6,  11-7, 11-9.  11-10. 
11-11.  11-13,  11-14, 11-15, 11-18,  11- 
19.  11-20,  11-22,  11-24, 11-25,  11-26, 
11-29,  11-31, 11-32, 11-35, 11-36,  11- 
39,  11^0.  11-41,  11^2,  11-44,  11-45. 
11-46,  11-47,  11^9,  11-50,  11-51). 
They  argued  that  shipyard  employee 
safety  would  not  be  increased  through 
the  imposition  of  such  a  requirement. 
Many  also  argued  that  the  system  in  use 
in  shipyards  and  required  by  proposed 
Subpart  B  was  the  equivalent  of  a 
permit  system  (Ex.  11-3, 11-6,  11-10, 
11-11, 11-13,  11-14.  11-18, 11-20,  11- 
24,  11-25, 11-26, 11-29,  11-32,  11-35. 
11-36,  11-39,  11-41,  11^4,  11-49,  11- 
50,  11-51).  These  commenters  noted 
that  the  only  spaces  employees  were 
permitted  to  enter  were  those 
designated  as  "Safe  for  Workers"  after 
initial  inspection  and  testing.  For 
example,  Moon  Engineering  Co.,  Inc. 
(Ex.  11-14),  stated: 

Moon  Engineering  feels  a  permit  system  is 
necessary  for  any  confined  space  entry 
aboard  vessels  or  any  land-side  operations. 
We  do  not  believe  the  proposed  system 
described  in  1910.146  is  feasible  for 
shipboard  applications. 

The  system,  used  successfully  by  Moon 
Engineering  since  the  early  1970's,  is  simple 
and  applicable  to  our  operation.  The 
individual  shipyard  shops  communicate  with 
the  Safety  Department  on  a  daily  basis  and 
advises  what  spaces  thoy  will  be  working  the 
following  day.  The  Safety  Department  uses 
OSHA  Competent  Persons  and/or  NFPA 
certified  Marine  Chemist  to  test  al!  spaces 
due  to  be  worked  for  that  particular  day.  The 
results  of  inspection  are  posted  at  the 
entrance  of  the  space  ano  highlight 
inspection  date,  tiruo,  tester  and  whether  the 
space  is  SAFE  FOR  WORKERS/SAFE  FOR 
HOT  WORK  or  whatevei  the  status.  Tiiis 
designation  is  consistent  with  the  language  of 
the  existing  1915  standard.  This  Log  of 
Inspiections  is  available  and  it  is  the 
responsibility  of  all  employees  to  view  this 
documentation  prior  to  beginning  their  work. 
This  system  works  and  has  an  excellent  track 
record. 

Other  commenters  believed  that  a 
permit  system  similar  to  that  required 
under  §  1910.146(e)  should  be  imposed 
(Ex.  11-2, 11-28, 11-30,  11-33,  11-34. 
11-37).  NIOSH  (Ex.  11-33)  explained 
this  position  as  follows: 

NIOSH  recommends  that  entry  into  a 
confined  space  be  by  permit  only.  •   *   •  The 
permit  is  an  authorization  and  approval  in 
writing  that  specifies  the  location  andlype  of 
work  to  be  done,  certifies  that  all  existing 
hazards  have  been  evaluated  by  the  qualified 
person,  and  that  necessary  protective 
measures  have  been  taken  to  ensisre  the 
safety  of  each  worker.  The  permit 
requirements  will  vary  by  the  nature  of  the 
space,  the  nature  of  the  haz.irri  and  the  work 
to  be  performed.  All  confmed  spicas  shoulJ 
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cost  of  providing  attendants  for  every 
entry,  if  such  would  be  necessary, 
would  be  prohibitive  (Ex.  11-1, 11-3, 
11-11. 11-13, 11-25. 11-29, 11-43, 11- 
44,11^9,11-50). 

One  commenter  supported  a 
requirement  for  an  attendant  to  monitor 
any  confined  space  that  was  designated 
as  a  permit  space  (Ex.  11-28).  Other 
commenters,  who  opposed  a  general 
requirement  for  attendants, 
acknowledged  that  there  is  a  need  for  an 
attendant  to  monitor  spaces  {>osing 
unusual  hazards,  such  as  entry  into 
IDLH  atmospheres,  entry  by  an 
employee  working  alone,  and  non- 
routine  entry  (Ex.  11-2, 11-3,  11-7. 11- 
10, 11-13, 11-14, 11-15, 11-18, 11-19, 
11-20. 11-24,  11-25,  11-29,  11-30, 11- 
31, 11-33, 11-34, 11-41, 11-51).  The 
statement  of  the  NFPA  (Ex.  11-19) 
typified  these  comments,  as  follows: 

NFPA  believes  that  the  permit  described  in 
proposed  1910.M6(b)(9)  contains 
information  that  is  not  needed  by  entrants 
into  confined  spaces  and  could  be  confusing. 
NFPA  believes  that  such  a  permit  would  not 
be  feasible  for  confmed  spaces  in  the  vessel 
construction  and  repair  industry,  for  either 
vessel  or  shore-side  activities.  The  proposed 
1910.146  permit  systems,  described  in 
1910.146(d)  establishes  specifications  for  a 
permit  system  designed  to  satisfy  several 
problems  with  one  form. 

Accident  statistics  indicate  that  workers  do 
not  recognize  the  dangers  of  confined  spaces. 
Statistics  also  point  out  that  workers 
involved  in  accidents  have  commonly  been 
authorized  to  enter  the  space  (source  (NIOSH 
FACE  study).  Additionally,  a  high  percentage 
of  fatalities  in  confined  space  incidents  are 
personnel  attempting  to  effect  worker  rescue. 
OSHA,  with  this  permit  system,  has 
attempted  to  alert  the  worker  (entrant), 
establish  a  control  point  (person  authorizing 
entry),  and  ensure  safe  rescue  attempts  are 
performed  by  specifying  relevant  information 
on  one  form. 

Throughout  the  industry,  shipyards  have 
adapted  entry  p)ermit  systems  to  make  the 
system  simple.  Frequently,  shipyards  have 
incorporated  a  color-coded  tag  and  sign 
system.  The  foundation  for  the  various 
shipyard  systems  is  linked  to  the  Marine 
Chemist  Certificate  and  Shipyard  Competent 
Person  Inspection  Form  (OSHA  74  Log  of 
Inspections  and  Tests).  This  allows 
individual  shipyards  to  tailor  their  system  to 
the  type  of  confmed  spaces  and  work 
performed  at  their  yard.  In  the  larger 
shipyards,  the  permit  and  sign  system  has 
been  incorporated  throughout  the  yard, 
including  both  vessel  and  shore-side  work 
sites. 

NFPA  believes  that  a  specification 
requiring  a  permit  system  as  desf  ribed  in 
1910.146  would  be  excessive  for  many 
shipyards  since  the  nature  of  the  spaces  and 
hazards  is  so  variable.  NFPA  also  believes 
that  such  a  requirement  would  not  provide 
any  increa.se  in  the  level  of  safety.  The  key 
to  the  effectiveness  of  any  permit  system  will 
be  its  simplicity  and  the  training  of  workers 


on  its  implementation.  The  1910.146 
proposed  system  introduces  increased 
confusion  for  many  of  the  shipyard 
applications  and  will  not  necessarily  result 
in  increased  safety.  OSHA  needs  to  recognize 
that  the  shipyard  industry  currently  uses  a 
dual  permit  system  for  documenting  initial 
and  follow-up  conditions  for  its  vessel 
confined  space  activities.  The  advantage  of 
this  system  has  been  the  lack  of  specification, 
thus  enabling  individual  shipyards  to  adapt 
their  systems  with  the  performance 
requirements  of  current  proposed  Subpart  B. 
This  approach  would  work  in  land-side 
confined  spaces  within  the  shipyard,  as  well. 
Use  of  one  system  throughout  the  shipyard 
facilitates  the  training  of  all  workers. 

The  final  revised  Subpart  B  does  not 
require  the  presence  of  an  attendant  for 
confined  tmd  enclosed  spaces  or  for 
work  in  dangerous  atmospheres.  OSHA 
notes  that  the  purpose  of  Subpart  B  is 
to  ensure  that  a  space  is  completely  safe 
to  enter  andwork  in.  In  this  regard, 
§  1910.146(c)(5)  of  the  general  industry 
generic  confined  space  standard  sets 
detailed  requirements  for  atmospheric 
testing  and  ventilation  for  some  spaces, 
and  also,  recognizes  that  there  are  some 
permit  spaces  which  can  be  made  safe 
for  entry  without  the  need  for  written 
permits  or  attendants.  Final  revised 
Subpart  B  provides  equivalent 
requirements  for  confined  and  enclosed 
spaces  and  for  work  in  dangerous 
atmospheres  in  shipyards.  If  the  testing 
requirements  contained  in  Subpart  B  do 
not  indicate  a  safe  atmosphere,  then 
entry  is  restricted  to  emergencies  and 
periods  of  short  duration  to  accomplish 
ventilation  and  additional  precautions 
are  required  (such  as  posting  the  space 
as  Not  Safe  for  Workers,  continuous 
monitoring,  and  the  absence  of  ignition 
sources),  by  §  1915.152  (such  as  air  line 
respirators,  attendants  and  life  lines) 
and  by  §  1915.94  (frequent  checks  of 
employees  working  in  a  confined  or 
enclosed  space  or  alone  in  an  isolated 
location).  Once  the  hazard  is  removed 
and  the  space  is  safe  for  entry,  the 
employer  is  required  to  test  frequently 
to  monitor  and  maintain  the  space  as 
safe  for  workers.  As  a  result,  OSHA  does 
not  believe  it  is  necessary  to  require 
attendants  in  Subpart  B  as  well. 

Paragraph  (c)(2)  of  §  1910.146  requires 
general  industry  employers  to  post  signs 
or  use  other  effective  means  of 
informing  employees  about  the 
existence  and  location  of  and  the  danger 
posed  by  permit  spaces;  paragraphs 
{c)(3)  and  (d)(1)  require  general  industry 
employers  to  take  measures  to  prevent 
unauthorized  entry  into  permit  spaces; 
and  paragraph"(i)(8)  requires  attendants 
to  take  measures  to  keep  unauthorized 
persons  out  of  permit  spaces.  The  notice 
reopening  the  record  requested 
comments  on  whether  or  not  shipyard 


Federal  Register  /  Vol.  59,  No.  141  /  Monday,  July  25.  1994  /  Rules  and  Regulations  37827 


employers  should  be  required  to  take 
measures,  such  as  those  proposed  in 
§  1910.146,  to  prevent  imauthorized 
entry  into  work  areas  covered  by 
Subpart  B. 

The  commenters  agreed  that  the 
.systems  being  employed  by  the  shipyard 
industry  have  been  effective  at 
preventing  imauthorized  access  imder 
the  previous  Subpart  B  (Ex.  11-3, 11-6, 
11-7, 11-10, 11-11. 11-13, 11-14,  Il- 
ls, 11-18,  11-19, 11-20, 11-24, 11-25, 
11-26, 11-31,  11-32,  11-39, 11-41,  11- 
42.  11-43,  11-44,  11-45,  11-49,  11-50). 
They  contended  that  all  spaces  are  made 
safe  before  entry  and  that  the  posting 
and  training  requirements  proposed  in 
Subpart  B  and  outlined  in  the  notice 
reopening  the  record  would  keep 
employees  from  entering  imsafe  areas. 
The  Jonathan  Corporation  (Ex.  11-18) 
presented  these  argiunents  as  follows: 

As  a  result  of  routine  training,  our 
employees  are  cognizant  of  the  fact  that  only 
spaces  which  have  been  tested  and  posted  as 
being  SAFE  FOR  WORKERS  are  cleared  for 
entry.  This  system  has  served  our  company 
very  well.  This  proposal  does  not  recognize 
our  daily  involvement  witii  confmed  spaces. 

Mr.  Joseph  J.  Ocken  (Ex.  11-31) 
agreed,  stating: 

Any  expectation  that  every  confined  space 
(or  enclosed  space  presenting  confined  space 
hazards)  will  somehow  be  properly 
barricaded  courts  disaster.  My  Coast  Guard 
training  emphasizes  a  straight  forward  safe 
work  practice:  ANY  SP.\CE  presenting 
confined  space  hazards  must  be  RECENTLY 
tested  by  THOROUGHLY  trained  and 
equipped  individuals  and  have  appropriate 
ENGLNEERING  CONTROLS  applied  BEFORE 
ENTRY.  Any  other  space.  REGARDLESS  OF 
BARRIERS,  is  U^ted  as  UNSAFE. 

OSHA  concurs  with  these  comments. 
The  revised  Subpart  B  protects 
employees  from  "unauthorized"  entry 
through  the  use  of  several  protective 
techniques.  First.  §  1915.12(d)  requires 
employees  to  be  trained  to  recognize  the 
characteristics  of  confined  spaces  and 
the  hazards  involved.  They  are  also 
required  to  be  trained  to  perform  their 
duties  safely  (§  1915.12(d))  and  to 
understand  all  warning  signs  and  labels 
(§  1915.16(a)).  Second,  confined  spaces 
and  spaces  containing  dangerous 
atmospheres  must  be  tested  and  found 
safe  before  entry  under  paragraphs  (a), 
(b).  and  (c)  of  §  1915.12.  Third,  under 
these  same  paragraphs,  spaces  found  not 
to  be  safe  for  entry  are  labeled  "Not  Safe 
for  Workers".  Under  the  unique 
conditions  of  shipyard  emplojTnent, 
these  measures  are  effective  at 
preventing  unauthorized  employees 
from  entering  spaces  containing 
dangerous  atmospheres.  To  illustrate, 
when  a  space  is  marked  "Not  Safe  for 
Workers,"  the  only  authorized  entrants 


are  those  who  are  entering  for 
emergencies  or  for  short  durations  to 
accomplish  ventilation  to  make  the 
space  safe.  It  is  not  until  the  space  is 
retested  and  certified  as  "Safe  for 
Workers"  that  employees  are  allowed  to 
do  work  in  the  space. 

Under  the  general  industry  standard, 
only  a  confined  space  containing  a 
hazard  that  may  expose  an  employee  to 
the  risk  of  death,  incapacitation,  or 
impairment  of  ability  to  self-rescue  is 
deemed  to  be  a  permit  space,  requiring 
the  adoption  of  the  protective  measures 
set  out  in  §  1910.146.  The  general 
industry  standard  addresses  hazards 
that  are  exa  :erbated  by  the  lack  of 
adequate  means  of  access  and  egress 
and  by  the  enclosing  nature  of  the 
space.  By  contrast,  Subpart  B  treats  all 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres  that  could 
present  an  atmospheric  hazard  as 
having  this  potential,  and  requires 
protective  measures  before  entry  takes 
place.  In  the  shipyard  context,  this 
approach  provides  an  effective  means  of 
protecting  employees  who  must  enter 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres. 

Section  1910.146  also  requires 
employers  to  consider  non-atmospheric 
hazards,  such  as  engulfinent  and 
internal  configuration  of  the  space,  in 
determining  whether  or  not  a  confined 
space  is  a  permit  space.  The  proposed 
revision  of  Subpart  B  did  not  address 
non-atmospheric  issues.  Because  OSHA 
was  considering  the  expansion  of 
Subpart  B  to  land-side  confined  spaces 
in  lieu  of  applying  §  1910.146,  the 
notice  reopening  the  record  requested 
comments  cm  whether  or  not  Subpart  B, 
as  expanded,  would  adequately  address 
non-atmospheric  hazards  that  may  be 
encoimtered  in  confined  space  work 
(Specific  Issue  B-1,  Question  J). 

The  vast  majority  of  commenters 
agreed  that  Subpart  B,  in  combination 
with  other  requirements  in  part  1915, 
adequately  protected  employees  (Ex. 
11-2, 11-3. 11-6, 11-9, 11-13, 11-14. 
11-15, 11-18, 11-19,  11-20, 11-24, 11- 
25, 11-26, 11-28, 11-29,  11-30,  11-31, 
11-35,  11-37,  11-39,  11-40, 11^1. 11- 
45.  11-47, 11-49, 11-50).  These 
commenters  contended  that  non- 
atmospheric  hazards  are  readily 
identified,  are  covered  by  other  part 
1915  standards,  and  are  the 
responsibility  of  line  supervisors  and 
employees.  The  statement  of  Ingalls 
Shipbuilding  (Ex.  11-30)  was  typical  of 
these  comments: 

Ingalls  believes  that  such  non-atmospheric 
hazards  are  adequately  addressed  by  their 
current  respective  standards. 

Ingalls  further  believes  the  foreman  or 
super\'isor  of  the  workers  is  responsible  for 


the  above  listed  non-etmospheric  hazards. 
Subsequent  to  an  'inspection  by  the 
competent  person,  non-atmospheric  hazards 
may  develop  as  a  result  of  ongoing  work  (for 
example,  a  welder  installing  his  welding 
leads  which  create  a  tripping  hazard).  The 
foreman  or  supervisor  is  responsible  for  the 
health  and  safety  of  his  employees  and  for 
the  actions  of  his  employees  on  a  continual 
basis  throughout  the  workday.  Non- 
atmospheric  hazards  are  obvious  without  the 
need  for  special  instrumentation,  whereas, 
the  tests  performed  by  the  competent  person 
are  used  to  detect  unseen  atmospheric 
hazards  using  specialized  instrumentation. 

The  Depcirtment  of  the  Navy  (Ex.  1 1- 
30)  noted  that  while  Subpart  B  does  not 
address  non-atmospheric  haz-nrris,  it 
should  not  be  amended  to  address  such 
hazards: 

As  proposed.  Subpart  B  does  not  address 
other  dangers  in  confined  spaces.  However, 
the  dangers  from  slips,  foils,  electricity-, 
machine  guarding  etc  are  not  unique  to  or 
necessarily  intensified  in  confmed  spaces. 
Precautions  to  guard  against  general  non- 
atmospheric  shipyard  hazards  should  be 
specified  for  the  entire  shipyard  (all 
workplaces).  Therefore,  it  is  recommended 
that  Subpart  B  not  be  expanded  to  include 
general  safety  hazards:  rather,  these  should 
be  covered  elsewhere  in  29  CFR  1915  (e.g., 
Subpart  E/Access  and  Egress.  Subpart  F/ 
General  Working  Conditions,  and/or  Subpart 
M/Fall  Protection). 

OSHA  does  believe  that  a  confined  or 
enclosed  space  can  exacerbate  the  risk 
faced  by  an  employee  working  in  a 
confined  space  containing  serious  non- 
atmospheric  hazards.  If  an  employee  is 
injured  in  a  confined  space  the  limited 
means  of  access  and  egress  makes 
emergency  medical  assistance 
problematic.  For  this  reason.  OSHA 
adopted  language  in  §  1910.145  for 
general  industry  so  as  to  define  permit- 
required  confined  space  "in  the 
broadest  possible  terms"  so  that 
employers  are  required  to  protect 
affected  employees  frt}m  any  serious 
hazards  which  mav  be  confronted  in  a 
permit  space  (58  FT?  4478-4479]." 

The  Agency  believes  that  shipyard 
employees  will  be  adequately  protected 
under  revised  Subpart  B  without 
incorporating  additional  requirements 
directed  towards  non-atmospheric 
hazards.  As  part  of  the  pre-entry  test, 
the  competent  person  is  required  to 
make  a  visual  inspection  of  the  confined 
or  enclosed  space.  At  this  time,  they  can 
alert  the  employer  to  non-atmospheric 
hazards  that  are  addressed  by  other 
standards.  For  further  information,  see 
the  discussion  of  visual  inspection  in 
tlie  preamble  to  §  1915.12  below. 

The  notice  reopening  the  record  on 
Subpart  B  also  requested  comments  on 
whether  or  not  OSHA  should  adopt 
various  provisions  from  proposed 
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§  1910.146  that  SEJIAC  had 
recommended  for  i  aclusion  in  revised 
Subpart  B.  These  p  rovisions  included 
those  on  training,  r  jscue,  and 
exchanging  infonni  ition  between 
employers.  The  sui  amary  and 
explanation  of  §  1915.12  discusses 
comments  received  on  these  provisions. 
.  Additionally.  OSK  ^  requested 
conunents  on  whet  ler  any  other 
requirements  from  jroposed  §  1910.146 
would  be  approprii  te  for  inclusion  in 
revised  Subpart  B.  sJo  one  suggested  the 
adoption  of  any  pr<  posed  §  1910.146 
provisions  other  th<  in  those  relating  to 
attendants,  permits  and  unauthorized 
entry  discussed  ear  ier. 

Paragraph  (b)  of  <  1915.11  sets 
definitions  for  revi;  ed  Subpart  B.  These 
definitions,  derivec  in  large  part  from 
NFPA  306,  are  inte  ided  to  facilitate 
compliance  with  the  revised  standard. 

Previous  Subpart  B  contains  no 
definitions.  Th«  fevr  definitions  relating 
to  the  previous  sub  >art  are  contained  in 
§  1915.4,  which  del  ines  the  following 
Subpart  B  related  terms:  hazardous 
substance,  compete  at  person,  confined 
space,  enclosed  spa  ce,  hot  work,  and 
cold  work. 

In  §  1915.11(b).  tlie  NPRM  proposed 
to  add  definitions  s  jecifically 
applicable  to  revise  1  Subpart  B.  This 
paragraph  in  the  pr  )posed  rule  included 
the  terms  "compete  nt  person"  and  "hot 
work."  which  as  no  ed  previously,  are 
also  defined  in  exis  ing  §  1915.4.  The 
NPRM  also  raised  ii  sues  regarding  the 
definitions  of  "inen  or  inerted 
atmospheres,"  "Ma  ine  Chemist,"  and 
"Not  Safe  for  Work<  rs." 

The  definitions  CDntained  in  revised 
Subpart  B  are  discu  >sed  in  the  following 
summary  and  expla  nation  of 
§  1915.11(b).  This  d  iscussion  provides  a 
brief  explanation  of  each  defined  term, 
justifies  any  differei  ices  between  the 
existing  or  propose<  definitions  and 
those  contained  in  I  le  final  rule,  and 
discusses  commenti  received  regarding 
the  three  terms  that  were  raised  as 
issues  in  the  NPRM  (no  substantive 
comments  were  rec(  lived  on  any  other 
terms  proposed  in  §  1915.11(b)). 

"Adjacent  spaces  '  means  spaces 
bordering  another  s  )ace  in  all 
directions.  The  wor  iing  of  the 
definition  of  this  tei  tn  has  been  revised 
editorially  from  the  definition  in  the 
proposal  for  consist  mcy  with  NFPA 
306.  Additionally,  t  le  final  rule  defines 
the  term  "adjacent  s  saces,"  whereas  the 
proposal  defined  thi  term  "adjacent 
compartments  or  sp  ices,"  because  the 
final  rule  does  use  t  le  term  "adjacent 
compartments". 

The  final  rule  inc  udes  a  definition  of 
the  term  "Assistant  secretary",  which 
means  the  Assistant  Secretary  of  Labor 


for  Occupational  Safety  and  Health  or 
his  or  her  designated  representative. 
This  term  is  used  in  revised  Subpart  B, 
so  OSHA  has  adopted  a  definition  based 
on  §1910.2. 

OSHA  has  not  carried  forward  into 
the  final  rule  the  proposed  definition  of 
"bulk".  The  Agency  believes  that  a 
definition  of  this  term  is  not  necessary 
to  the  meaning  of  the  standcird. 

"Certified  Industrial  Hygienist"  (CIH) 
means  an  industrial  hygienist  certified 
by  the  American  Board  of  Industrial 
Hygiene.  This  definition  is  unchanged 
from  the  proposal. 

A  "Coast  Guard  authorized  person"  is 
one  who  meets  the  U.S.  Coast  Guard 
regulations  concerning  persons 
designated  to  perform  the  functions  of  a 
Marine  Chemist  when  a  Marine  Chemist 
is  not  reasonably  available.  The 
definition  in  the  final  rule  is  essentially 
the  same  as  that  contained  in  proposed 
§  1915.11(b);  however,  substantive 
requirements  proposed  in  that 
definition  have  not  been  carried 
forward,  as  they  are  inappropriate  for 
use  in  a  definition. 

OSHA  has  not  carried  forward  into 
the  final  rule  the  proposed  definition  of 
"competent  person".  As  noted  earlier, 
this  term  is  defined  in  §  1915.4,  and  this 
definition  is  appropriate  for  application 
to  revised  Subpart  B. 

"Dangerous  atmosphere"  means  an 
atmosphere  that  may  expose  employees 
to  the  risk  of  death,  incapacitation, 
impairment  of  ability  to  self-rescue  (i.e.. 
escape  unaided  from  a  confined  or 
enclosed  space),  injury,  or  acute  illness. 
Although  no  definition  of  this  term  was 
proposed,  the  Agency  believes  that  it  is 
essential  for  employers  and  employees 
to  know  what  a  dangerous  atmosphere 
is  in  the  application  of  revised  Subpart 
B. 

The  final  rule  includes  a  definition  of 
the  term  "Director",  which  means  the 
Director  of  the  National  Institute  for 
Occupational  Safety  and  Health  or  his 
or  her  designated  representative.  This 
term  is  used  in  revised  Subpart  B,  so 
OSHA  has  adopted  a  definition  based 
on  Section  3  of  the  OSH  Act. 

The  term  "entry"  refers  to  the  act  by 
which  a  person  passes  through  an 
opening  into  a  space  and  to  the  work 
performed  in  that  space.  Entry  is 
considered  to  have  occurred  as  soon  as 
any  part  of  the  entrant's  body  breaks  the 
plane  of  an  opening  into  the  space.  This 
term  was  not  included  in  the  proposed 
revision  of  Subpart  B,  but  OSHA 
believes  that  its  inclusion  is  necessary 
for  clarity.  The  definition  has  been 
taken  from  §  1910.146(b). 

The  term  "Enter  with  Restrictions" 
denotes  a  space  where  entry  is  only 
permitted  under  specified  conditions  of 


engineering  controls,  personal 
protective  equipment,  clothing,  and 
time.  Although  this  term  was  not 
defined  in  the  proposal,  the  definition 
of  this  term  has  beien  included  in  the 
final  rule  to  help  clarify  when  entry  is 
permitted  and  when  it  is  prohibited. 

In  the  NPRM,  the  term  "Not  Safe  for 
Workers"  was  used  to  describe 
compartments  or  spaces  that  do  not 
meet  the  minimum  safety  criteria 
necessary  to  permit  unrestricted  entry. 
The  term  was  used  to  describe  either  of 
two  situations  that  occur.  In  the  first, 
the  space  was  not  safe  for  workers  to 
enter  unless  personal  protective 
equipment  was  worn  or  unless  the 
length  of  time  of  employee  exposure 
was  limited.  In  the  second,  the  space 
was  not  safe  for  entry  under  any 
circumstances,  regardless  of  whether 
personal  protective  equipment  was 
worn.  To  address  this  seeming 
contradiction,  OSHA  requested 
comments  on  the  issue  of  whether  or 
not  a  separate  category  of  "Safe  with 
Restrictions"  should  be  included  in 
proposed  Subpart  B. 

Tnree  commenters  opposed  the 
adoption  of  an  additional  category  of 
spaces  (Ex.  6-4,  6-5.  6-8).  They  argued 
that  the  term  "Safe  with  Restrictions" 
might  not  be  understood  by  all  workers 
and  that  the  term  "Not  Safe  for 
Workers"  was  not  only  more 
appropriate,  but  safer  as  well.  For 
example.  Sound  Testing.  Inc.  (Ex.  6-8), 
stated: 

If  everyone,  or  even  if  most  people,  in  the 
shipyards  wore  respirators,  I  would  see  "safe 
with  restrictions"  as  a  primary  designation. 
But,  that's  not  the  case.  Moreover,  some  one 
third  of  shipyard  workers  are  reputed  to  be 
functionally  illiterate.  Thus,  "Safe  with 
Restrictions"  needlessly  complicates 
certificate  language.  In  the  roost  simple 
terms,  a  tank  is  either  safe  or  not  safe,  and 
the  workman  deserves  to  be  told 
straightforwardly  which  is  the  case. 

Other  commenters  supported  the 
additional  designation  (Ex.  6-10,  6-13. 
6-15,  6-18,  6-21,  6-22,  6-23.  6-24,  6- 
27,  6-28,  6-33,  6-34,  6-37.  6-38).  They 
believed  that  the  extra  designation 
would  recognize  existing  safe  work 
practices  under  the  OSHA  standard.  For 
example,  the  U.S.  Department  of 
Transportation  (Ex.  6-13)  stated: 

Engineering  controls  are  not  always 
cajwble  of  reducing  confmed  space  hazards 
to  "safe"  levels.  By  recognizing  and 
addressing  the  existing  use  of  certificates 
with  restrictions,  additional  protection  may 
be  realized.  Particular  restrictions  will  he 
placed  on  a  space  after  consideration  by  the 
Marine  Chemist  and  an  employer's 
representative. 

Such  certificates  should  not  he  issued  for 
convenience  or  for  the  purpose  of  avoiding 
the  use  of  preferred  control  measures.  In 


addressing  this  practice  under  Part  1915, 
OSHA  should  specify  that  entering  such 
spaces  is  only  allowed  when  preferred 
engineering  controls  are  used  to  the  greatest 
extent  feasible  and  found  to  be  inadequate. 

Some  of  these  rulemaking  participants 
believed  that  the  term  "Enter  with 
Restrictions"  was  a  more  appropriate 
description  of  the  type  of  location 
involved  (Ex.  6-10,  6-21,  6-22.  6-23,  6- 
24.  6-27.  6-28,  6-33,  6-34,  6-37,  6-38). 
NFPA  (Ex.  6-10)  stated  their  reasoning 
behind  this  suggested  term,  as  follows: 

NFPA  supports  the  addition  of  some 
provision  for  "restricted  entry".  NFPA  does 
not  support  the  use  of  the  word  "safe  "  in  this 
case  since  it  may  he  misconstrued  and  it 
would  be  inconsistent  with  the  "Enter  With 
Restrictions"  designation  in  NFP.^  306. 

OSHA  agrees  with  the  commenters 
who  supported  the  use  of  the  term 
"Enter  with  Restrictions".  The  Agency 
believes  that  this  term  better  describes 
the  intent  of  requirements  that  are 
intended  to  limit  rather  than  strictly 
prohibit  employee  entry  under  all 
conditions.  For  example.  §  1915.12(c)(3) 
recognizes  that  a  Marine  Chemist  or  a 
Certified  industrial  hygienist  mav 
designate  a  space  as  "Enter  with 
Restrictions"  and  may  provide  a  list  of 
protective  measures  to  be  taken  before 
entry  is  allowed.  Additionally,  this  term 
is  consistent  with  the  terminology  used 
in  NFPA  306,  with  which  most  shipyard 
employers  are  familiar  and  with  which 
they  are  complying.  For  these  reasons, 
OSHA  is  incorporating  this  term  in 
revised  Subpart  B  wherever  entry  is 
permitted  under  certain  conditions  and 
is  using  the  term  "Not  Safe  for  Workers" 
wherever  entry  is  strictly  forbidden. 

"Hot  work"  means  any  activity 
involving  fire-  or  heat-producing 
operations,  such  as  riveting,  welding, 
and  burning.  The  definition  of  this  term 
also  indicates  that  grinding,  drilling, 
abrasive  blasting,  and  similar  spark- 
producing  operations  are  also 
considered  to  be  hot  work  unless  they 
are  isolated  from  atmospheres 
containing  a  concentration  of  any 
flanimable  or  combustible  substance 
greater  than  10  percent  of  the  lower 
e.xplosive  limit  of  that  substance.  While 
the  definition  in  the  final  rule  is 
substantially  the  same  as  that  contained 
in  the  proposed  standard,  it  has  been 
editorially  revised  for  clarity.  It  should 
be  noted  that  the  definition  of  "hot 
work"  in  revised  Subpart  B  will  be 
applied  to  Subpart  B  whereas  the 
definition  of  the  same  term  in  §  1915.4 
applies  to  the  rest  of  part  1915. 

"Immediately  dangerous  to  life  or 
health"  '  (IDLH)  means  an  atmosphere 


that  poses  an  immediate  threat  to  life  or 
that  is  likely  to  result  in  acute  or 
immediate  severe  health  effects.  This 
definition  has  been  adopted  without 
substantive  change  frxim  the  proposal. 
"Inert  or  inerted  atmosphere"  means 
an  atmospheric  condition  in  which: 

(1)  The  oxygen  content  of  the 
atmosphere  is  maintained  at  a  level  less 
than  or  equal  to  8  percent  by  volume  or 
at  a  level  of  50  percent  of  the  amount 
required  to  support  combustion, 
whichever  is  lower,  or 

(2)  The  space  is  flooded  with  water 
and  the  vapor  concentration  of 
flammable  or  combustible  materials  in 
the  free  space  above  the  water  line  is 
less  than  10  percent  of  the  lower 
explosive  limit  for  the  material.  This 
definition  has  been  adopted  without 
substantive  change  from  the  proposal. 

In  the  NPRM.  OSHA  raised  the  issue 
of  whether  or  not  the  proposed 
definition  of  "inert  or  inerted 
atmosphere"  was  appropriate, 
especially  with  respect  to  the  maximum 
permissible  level  of  oxygen.  The  Agency 
asked  for  guidance  on  whether  or  not 
specific  oxygen  levels  for  various 
substances  should  be  published  along 
with  the  rule. 

The  persons  who  commented  on  this 
issue  feh  that  OSHA  should  not  publish 
specific  levels  in  the  final  rule  (Ex.  6- 
10,  6-18,  6-23,  6-24,  6-27,  6-28,  6-33, 
6-34).  They  argued  that  since  a  Marine 
Chemist  would  be  the  person 
authorizing  and  monitoring  the  inerting 
of  atmospheres  and  since  Marine 
Chemists  are  thoroughly  familiar  with 
the  selection  of  appropriate  procedures 
involved,  specifying  oxj'gen  levels  in 
the  OSHA  standard  was  unnecessary. 
Endorsing  this  view,  NFPA  (Ex.  6-10) 
stated: 

Inerting  in  the  marine  industry  is  overseen 
by  Marine  Chemists  in  accordance  with  the 
requirements  of  the  "Control  of  Gas  Hazards 
on  Vessels— NFPA  306  (1988)."  The 
provisions  for  inerting  as  contained  in  NFP.A 
306,  2-3. 7(a),  are  based  upon  the  industry 
accepted  practice  for  inerting.  It  takes  into 
account  the  theoretical  lower  limit  for  the 
amount  of  oxygen  to  suppwrt  combustion, 
which  is  approximately  11%  by  volume  for 
most  petroleum  products.  The  procedure 
specifies  either  reducing  the  oxygen  content 
to  8%  by  volume  or  50%  of  the  amount  to 
support  combustion,  whichever  is  less.  In 
practice,  because  the  value  of  50%  of  the 
amount  to  support  combustion  is  usually  less 
than  8%  by  volume,  an  even  greater  margin 
of  safety  is  achieved.  The  minimum  oxygen 
for  combustion  values  are  contained  in 


*The  definition  of  "immediately  dangerous  to  life 
or  health"  in  §  1910.146  reads  as  follows; 


Immediately  dangerous  to  life  or  health  (IDLH) 
means  any  condition  that  poses  an  immediate  or 
delayed  threat  to  life  or  that  would  cause 
irreversible  adverse  health  effects  or  that  would 
interfere  with  an  individual's  ability  to  escape 
unaided  from  a  permit  space. 


Appendix  B,  "Explosion  Prevention 
Systems— NFPA  69  (1986)".  NFPA  306 
requires  in  2-3.7(a),  (c)  that  the  selection  and 
disposal  of  the  inert  gas  medium  be 
acceptable  to  the  Marine  Chemist  who 
provides  specific  instructions  on  his/her 
Marine  Chemist  Certificate. 

NFPA  supports  the  addition  of  the 
definition  for  inerting  and  the  levels  as 
specified  in  the  definition  since  these  levels 
are  industry  accepted  and  provide  ior  an 
adequate  level  of  safety  when  administered 
by  a  Marine  Chemist  in  accordance  with 
NFFA  306. 

The  Marine  Chemist  Association.  Inc. 
(Ex.  6-34),  agreed  stating: 

The  Marirre  Chemist  Association  feels  that 
inerting  is  not  a  procedure  free  of  potential 
hazards  and  that  inerting  for  hot  work  should 
only  be  attempted  with  the  proper  skill  to 
determine  each  of  the  alxjve  mentioned 
factors.  If  OSH.\  provides  only  partial  details 
of  these  factors,  it  may  lead  to  unauthorized 
personnel  attempting  the  procedure  outside 
current  regulatory  requirement,  and  could 
possibly  result  in  the  generation  of  hazardous 
situations. 

For  the  reasons  stated  by  NFPA  and 
the  Marine  Chemist  Association,  OSHA 
is  not  specifying  the  precise  levels  of 
oxygen  acceptable  under  the  definition 
of  "inert  or  inerted  atmosphere",  either 
directly  in  the  definition  or  in  an 
appendix.  Under  §  1915.14(a),  an 
atmosphere  to  be  inerted  must  be  tested 
and  certified  by  a  Marine  Chemist  or  a 
U.S.  Coast  Guard  authorized  person, 
who  would  be  thoroughly  familiar  with 
the  proper  techniques  involved.  The 
Agency  fully  concurs  with  the  Marine 
Chemist  Association  that  setting  out 
these  levels  within  the  standard  itself 
might  encourage  imqualified  persons  to 
undertake  the  inerting  of  a  hazardous 
atmosphere,  possibly  leading  to  a  severe 
accident. 

"Labeled"  means  identified  with  a 
sign,  placard,  or  other  form  of  wTitten 
communication  that  informs  all 
employees  of  the  status  or  condition  of 
the  work  space  to  which  it  is  attached. 
This  term  was  not  included  in  the 
proposed  revision  of  Subpart  B,  but 
OSHA  believes  that  its  inclusion  is 
necessary  for  clarity. 

"Lower  explosive  hrait"  (LEL)  means 
the  minimum  concentration  of  vapor 
below  which  propagation  of  a  flame 
does  not  occur  in  the  presence  of  an 
ignition  source.  This  definition  is 
unchanged  from  the  proposal. 

"Marine  Chemist"  means  an 
individual  who  possesses  a  current 
Marine  Chemist  Certificate  issued  by  the 
National  Fire  Protection  Association. 
This  definition  is  substantially  the  same 
as  the  one  in  the  proposal. 

In  the  NPRM,  OSHA  requested 
comments  related  to  the  definition  of 
"Marine  Chemi.st".  Although  some 
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comments  were  recisived  on  this  subject, 
they  all  related  to  tt  e  issue  of  whether 
or  not  anyone  else  c  ould  perfonn  the 
duties  required  of  a  Marine  Chemist. 
These  comments  ar  s  discussed  under 
the  summary  and  e:  planation  of 
§§  1915.12(c)(3)  ant  1915.14(a)(1).  later 
in  this  preamble. 

"Nationally  Reco]  ;nized  Testing 
laboratory"  (NRTL)  means  a  laboratory 
recognized  by  OSHi  ^  as  meeting  the 
provisions  of  Appei  idix  A  of  §  1910.7.  In 
the  previous  standa  tl,  OSHA  referred  to 
"Underwriters  Laboratories"  as  one  of 
the  organizations  th  at  could  approve 
lamps  for  use  in  Cla  ss  I,  Group  D 
atmospheres.  Since  DSHA  has 
promulgated  the  NF  TL  standard, 
laboratories  meetinj  that  standard  are 
the  appropriate  orgc  nizations  to  approve 
such  lamps. 

"Not  Safe  for  Hot  Work"  denotes  a 
space  where  hot  wo  -k  may  not  be 
performed.  This  del  iiition  is 
substantially  the  sai  ae  as  the  one  in  the 
proposal. 

"Not  Safe  for  VVoi  kers"  denotes  a 
space  that  employee  s  may  not  enter. 
The  proposed  definition  of  "Not  Safe  for 
Workers"  contained  criteria  to  be  used 
to  determine  whethi  tr  or  not  a  space  was 
safe  for  entry.  OSR/ .  has  not  carried 
these  criteria  forwai  d  into  the  definition 
of  this  term  in  the  final  rule.  The  same 
criteria  also  appeared  under  the 
proposed  definition  of  "Safe  for 
Workers".  OSHA  be  ieves  that  removing 
the  redundancy  wil  help  clarify  revised 
Subpart  B.  (See  the  lummary  and 
explanation  of  the  dsfinition  of  "Enter 
with  Restrictions",  <  arlier  in  this 
preamble,  for  additi  inal  discussion  of 
issues  regarding  the  use  of  the  term 
"Not  Safe  for  Workers".) 

"Oxygen-deficien  atmosphere" 
means  an  atmosphei  e  having  an  oxygen 
concentration  of  lesi ;  than  19.5  percent 
by  volume.  "Oxygei  -enriched 
atmosphere"  means  an  atmosphere  that 
contains  22.0  percei  t  or  more  oxygen  by 
volume.  These  two  iefinitions  have 
been  ciirried  forwar(  from  the  proposal 
without  substantive  change. 

"Safe  for  Hot  Wor  t"  denotes  a  space 
that  meets  the  follo\  ring  criteria: 

(1)  The  atmosphei  e  is  not  oxygen- 
enriched; 

(2)  The  concentre  ion  of  flammable 
vapors  in  the  atmos  there  is  less  than  10 
percent  of  the  LEL; 

(3)  Residues  or  m<  terials  within  the 
space,  under  existin ;  atmospheric 
conditions  in  the  pn  isence  of  hot  work 
and  while  maintain(  d  as  directed  by  the 
Marine  Chemist  or  c  ompetent  person, 
are  not  capable  of  pi  oducing  a  higher 
concentration  of  0x3  gen  or  flammable 
vapors  than  permitti  d  under  the  first 
two  criteria;  and 


(4)  All  adjacent  spaces  have  been 
cleaned  or  inerted  or  otherwise  treated 
sufficiently  to  prevent  the  spread  of  fire. 

The  definition  in  the  final  rule  is 
substantively  the  same  as  the 
corresponding  definition  in  the 
proposal;  however,  the  language  has 
been  improved  for  clarity. 

"Safe  Tor  Workers"  denotes  a  space 
that  meets  the  following  criteria: 

(1)  The  atmosphere  is  neither  oxygen- 
deficient  nor  oxygen-  enriched; 

(2)  The  concentration  of  flammable 
vapors  is  below  10  percent  of  the  LEL; 

(3)  Any  toxic  materials  associated 
with  cargo,  fuel,  tank  coatings,  inerting 
mediums,  or  fumigants  are  within 
permissible  concentrations  at  the  time 
of  inspection;  and 

{4)  Residues  or  materials  associated 
with  the  work  authorized  by  the  Marine 
Chemist,  Certified  Industrial  Hygienist, 
or  competent  person  will  not  produce 
uncontrolled  toxic  materials  under 
existing  atmospheric  conditions  while 
maintained  as  directed. 

The  definition  in  the  final  rule  is 
substantively  the  same  as  the 
corresponding  definition  in  the 
proposal,  except  that  the  language  has 
been  improved  for  clarity  and  the 
"exception"  in  the  proposal  regarding 
the  concentration  of  flammable  vapors 
has  not  been  carried  forward.  OSHA 
believes  that  this  exception,  which  is 
recognized  in  §  1915.13(b)(6)  in  the  final 
rule,  more  properly  falls  xmder  the  new 
term  "Enter  with  Restrictions". 

"Space"  means  an  area  on  a  vessel, 
vessel  section  or  within  a  shipyard  such 
as.  but  not  limited  to,  a  cargo  tank  or 
hold,  pump  or  engine  room,  storage 
locker,  tank  containing  flammable  or 
combustible  liquids,  gases,  or  solids;  a 
room  within  a  building,  crawl  space, 
tunnel,  and  accessway.  Although  no 
definition  of  this  word  was  proposed,  its 
meaning  is  essential  to  the  content  of 
revised  Subpart  B.  The  final  rule  uses 
the  word  "space"  broadly  to  encompass 
all  the  different  types  of  areas  in  a 
shipyard  where  dangerous  atmospheres 
might  be  found.  The  definition  of  this 
word  in  the  final  rule  is  intended  to 
convey  this  meaning  to  employers  and 
employees  who  must  comply  with  the 
standard. 

"TJpper  explosive  limit"  (UEL)  means 
the  maximum  concentration  of 
flammable  vapor  above  which 
propagation  of  flame  does  not  occur  on 
contact  with  a  source  of  ignition.  This 
definition  is  unchanged  from  the 
proposal. 

"Vessel  section"  means  a 
subassembly,  module,  or  other 
component  of  a  vessel  being  built, 
repaired,  or  broken.  This  definition  is 
unchanged  from  the  proposal. 


"Visual  inspection"  means  the 
physical  survey  of  the  space, 
surroundings  and  contents  by  the 
competent  person.  Marine  Chemist,  or 
Certified  Industrial  Hygienist  to  identify 
hazards  such  as,  but  not  limited  to~ 
restricted  accessibility,  residues, 
unguarded  machinery,  and  piping  or 
electrical  systems  that  could  create  or 
enhance  hazards.  This  term  is  defined 
in  the  final  rule  to  clarify  what  is 
required  of  the  person  preforming  the 
inspection. 

OSHA  has  not  carried  forward  into 
the  final  rule  the  proposed  definition  of 
"weather  deck".  The  Agency  believes 
that  a  definition  of  this  term  is  not 
necessary  to  the  meaning  of  the 
standard. 

2.  §  1915.12  Precaution  Before  Entering 
Spaces. 

OSHA  has  made  several  significant 
changes  to  §  1915.12.  First,  OSHA  has 
reformatted  this  section  to  address  more 
appropriately  the  order  of  atmospheric 
testing  to  be  conducted  by  competent 
persons  when  determining.hazards 
within  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres  prior 
to  employee  entry.  Second.  OSHA  has 
raised  the  minimum  level  of  oxygen  for 
entry  and  addressed  oxygen-enriched 
atmospheres  in  this  section.  Third,  the 
Agency  has  specified  when  and  under 
what  conditions  an  employee  may  enter 
a  space  that  has  been  foimd  "not  safe  for 
workers."  Finally,  OSHA  has  added 
new  paragraphs  to  this  section  to 
address:  (1)  The  training  of  individuals 
who  enter  dangerous  and  confined 
spaces  (paragraph  (d)),  (2)  rescue  teams 
(paragraph  (e)).  and  (3)  the  exchange  of 
hazard  information  between  employers 
(paragraph  (f)). 

OSHA  is  also  making  the  requirement 
to  visually  inspect  each  space  explicit  in 
this  final  standard.  In  the  NPRIvl, 
comments  were  solicited  on  whether  the 
shipyard  competent  person  should  be 
required  to  conduct  a  physical 
examination  of  the  tank  and  pipelines 
when  making  an  inspection.  Many 
commenters  supported  OSHA's  decision 
(Ex.  6-4,  6-10. 6-12,  6-13,  6-15,  6-18, 
6-24,  6-28,  6-31,  6-33,  6-34).  For 
example,  NFPA  (Ex.  6-10)  stated: 

NFPA  strongly  supports  the  inclusion  of  a 
requirement  that  in  addition  to  atmospheric  . 
testing  the  shipyard  competent  person 
should  also  be  required  to  conduct  a  physical 
examination  of  the  space  and  associated 
pipelines.  NFPA"  306,  2-1  requires  the 
Marine  Chemist  to  conduct  a  physical 
inspection  and  to  conduct  test  within  the 
space.  For  high  flash  point,  low  vapor 
pressure  products  such  as  diesel,  a  test  for 
flammable  or  combustible  vapors  is  not 
sufficient,  since  at  atmospheric  temperatures 
there  are  not  enough  vapors  being  evolved  io-  - 


the  combustible  gas  indicator  to  detect.  It  is 
essential  that  physical  inspections  be 
conducted. 

OSHA  has  decided  that  a  visual 
inspection  is  a  crucial  element  in 
ascertaining  that  confined  and  enclosed 
spaces  and  other  dangerous 
atmospheres  are  safe  for  entrants.  Based 
on  the  visual  inspection  and  other 
information  available  to  the  employer 
about  non-atmospheric  hazards,  the 
employer  is  required  to  take  specific 
actions  as  required  by  other  subparts. 
For  example,  precautions  to  be  taken  for 
electrical  hazards  are  covered  by 
§  1915.181  (shipboard)  and  §  1910.147 
(shipboard)  and  machinery  is  addressed 
by  §  1915.164  (for  vessels)  and 
§1910.212  (land-side). 

In  paragraphs  (a),  (b),  and  (c)  of  final 
§  1915.12.  OSHA  is  requiring 
atmospheres  to  be  tested  for  oxygen 
content  first,  flammability  second,  and 
toxicity  third.  The  format  of  the 
previous  standard  implied  that 
atmospheres  be  tested  for  flammability 
first,  toxicity  second,  and  oxygen 
deficiency  third. 

Even  before  the  revision  of  Subpart  B 
was  proposed.  Newport  News 
Shipbuilding  and  Harbor  Testing 
Laboratory  commented  that  the  proper 
sequence  is  testing  for  oxygen,  then 
flammability,  then  toxicity  (53  FR 
48096).  To  address  this  problem,  OSHA 
proposed  to  present  the  testing 
requirements  in  the  proper  sequence. 
However,  as  noted  in  the  NPRM,  the 
proposed  rule  would  not  have  required 
testing  in  any  particular  order. 

OSHA  believes  that  it  is  important  for 
atmospheric  testing  to  be  conducted  in 
the  proper  sequence.  The  Agency 
reached  the  same  conclusion  in  the 
rulemaking  on  §  1910.146,  which 
adopted  a  rule  requiring  atmospheric 
testing  in  the  correct  order  in  that  final 
rule,  for  the  following  reasons: 

A  test  for  oxygen  must  be  performed  first 
because  most  combustible  gas  meters  are 
oxygen  dependent  and  will  not  provide 
reliable  readings  in  an  oxygen  deficient 
atmosphere.  In  fact,  the  )ohnson  Wax 
Company  (Ex.  14-222)  stated  that  "there  is 
|a)  specific  (sensor  dependent)  oxygen  level 
below  which  the  combustible  gas  sensor  will 
not  respond  at  all  [emphasis  was  supplied  in 
originaij."  Combustible  gases  are  tested  for 
next  because  the  threat  of  fire  or  explosion 
is  both  more  immediate  and  more  life 
threatening,  in  most  cases,  than  exposure  to 
toxic  gases.  [53  FR  48096] 

This  reasoning  applies  to  the  revision 
of  Subpart  B  as  well.  Atmospheric 
testing  in  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres  in 
shipyards  is  basically  the  same  as 
atmospheric  testing  in  general  industry 
permit  spaces.  Therefore,  the  revision  of 


§  1915.12  requires  shipyard  employers 
to  perform  atmospheric  testing  in  the 
following  sequence:  oxygen  content, 
flammability,  toxicity. 

In  paragraph  (a)(1).  OSHA  continues 
the  requirement  (in  §  1915.12(c)(1))  for 
comjjetent  persons  to  test  atmospheres 
of  specific  spaces  that  may  contain 
oxygen-deficient  atmospheres.  These 
spaces  are  fisted  specifically  as  follows: 
'     (1)  Spaces  that  have  been  sealed, 

(2)  Spaces  and  adjacent  spaces  that 
contain  or  have  contained  combustible 
or  flammable  liquids  or  gases, 

(3)  Spaces  ana  adjacent  spaces  that 
contain  or  have  contained  liquids,  gases, 
or  solids  that  are  toxic,  corrosive,  or 
irritant, 

(4)  Spaces  that  have  been  fumigated, 
and 

(5)  Spaces  containing  materials  or 
residues  that  could  create  an  oxygen- 
deficient  atmosphere.  This  final  rule 
adopts  the  language  from  the  NPRM  to 
require  competent  persons  to  test 
atmospheres  of  these  spaces  for  "oxygen 
content"  rather  than  just  "oxygen 
deficiency."  Paragraph  (a)(2)  of  final 

§  1915.12  addresses  the  maximum 
permissible  oxygen  concentration 
within  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres. 
Therefore,  the  testing  tp  be  performed 
must  be  for  content  rather  than  for 
oxygen  deficiency  alone.  (The  rationale 
for  adopting  a  requirement  for 
maximum  permissible  oxygen  exposure 
is  discussed  under  the  summary  and 
explanation  of  final  §  1915.12(a)(2).) 

In  the  previous  rule  §  1915.12(c)(1) 
required  tests  to  be  conducted  "[bjefore 
employees  are  initially  permitted  to 
enter"  any  of  the  regulated  spaces. 
Paragraphs  (b)(1)  and  (c)(1)  contain  this 
identical  language  for  pre-entry  testing 
for  flammable  gases  and  vapors  and  for 
toxic  substances.  The  NPRM  used  the 
language  "prior  to  initial  entry"  in 
proposed  §  1915.12(a)(1)  and  the 
language  "prior  to  entry"  in  proposed 
§  1915.12  (b)(1)  and  (c)(1).  The  preamble 
to  the  proposal  noted  that  questions  had 
arisen  regarding  what  was  intended  by 
"initial  entry"  in  the  previous  standard 
and  that  the  Coast  Guard  had 
interpreted  the  OSHA  standard  to 
require  retesting  if  more  than  24  hours 
had  elapsed  since  the  previous  testing. 
The  NPRM  raised  the  issues  of  whether 
"initial  entry"  should  be  defined  in 
Subpart  B  and,  if  so,  what  that 
definition  should  be. 

Several  commenters  believed  that 
OSHA  should  not  specify  the  maximum 
time  permitted  to  elapse  before 
additional  testing  is  required  (Ex.  6-3, 
6-6,  6-8,  6-12,  6-18).  They  argued  that 
the  length  of  time  between  testing  and 
entry  could  vary  depending  on  the 


space  and  the  possible  hazards 
involved.  For  example,  Mr.  Charles  K. 
Klein,  representing  Newport  News 
Shipbuilding,  stated: 

OSHA  should  not  specify  a  time  limit 
regarding  re-certification  of  spaces  after 
"initial  entry"  certification  has  been  given. 
The  Coast  Guard's  interpretation  for  re- 
certification  is  based  on  a  24-hour  lapse 
period  since  a  tank  has  been  previously 
determined  safe  for  entry.  However,  we  feel 
that  as  long  as  conditions  have  not  changed 
since  the  space  was  certified  for  "initial 
entry",  additional  certification  is  not 
requireti.  Periods  longer  than  24  hours  may 
be  appropriate  in  cases  where  a  confined 
space  does  not  contain  a  hazardous 
substance,  is  not  connected  to  a  system 
which  contains  a  hazardous  substance  and 
has  not  been  closed  except  for  an  air  or 
hydrostatic  test.  However,  certain  evolutions 
involving  hazardous  substances  in  or  near 
confined  spaces  may  require  testing  on  a  shift 
basis  or  more  often.  A  time  limit  imposed  on 
"initial  entry"  is  unnecessarily  restrictive 
and  reduces  the  employer's  fiexibilify  in 
providing  a  safe  and  healthful  work 
environment  in  an  effective,  cost-efficient 
manner.  [Ex.  6-6] 

Two  commenters  maintained  that  the 
certificate  issued  by  a  Marine  Chemist 
would  control  whether  or  not  a  space 
had  to  be  retested  beyond  a  certain 
period  (Ex.  6-6,  6-18).  They  believed 
that  retesting  was  unnecessary  unless 
conditions  changed  or  unless  the 
Marine  Chemist's  certificate  required  it. 
Sound  Testing,  Inc.,  expressed  this 
position  as  follows: 

It  should  be  made  clear  that  a  Marine 
Chemist's  certificate  is  voided  not  by  the 
passage  of  time,  but  by  the  change  of 
conditions.  Therefore,  if  a  competent  person 
can  ascertain  that  conditions  have  not 
drastically  changed,  the  chemist's  certificate 
remains  in  force,  regardless  of  how  long 
between  comfjetent  person  inspections.  The 
corollary  of  this  is  that  there  should  be  no 
explicit  time  limit  on  the  chemist's  certificate 
unless  the  chemist  himself  sees  a  reason  for 
such  a  limit.  [Ex.  6-8] 

Other  rulemaking  participants  argued 
that  the  regulation  should  clarify  what 
constitutes  initial  entry  or  when 
additional  testing  is  required  before  the 
first  entry  into  the  space  (Ex.  6—4.  6-5, 
6-10.  6-13.  6-21,  6-22,  6-24,  6-27,  6- 
28.  6-33,  6-34,  6-37,  6-38).  Several  of 
these  commenters  stated  that  the 
standard  should  specif}  the  maximum 
interval  permitted  before  additional 
testing  would  have  to  be  performed  (E.\. 
6-4.  6-5.  6-10.  6-24.  6-27).  The 
intervals  suggested  ranged  from 
immediately  before  the  entry  (Ex.  6-24; 
to  24  hours  (Ex.  6-27).  For  example,  the 
U.S.  Coast  Guard  stated: 

It  has  been  our  experience  that  if  a 
minimum  is  not  set  the  retesting  is  not  done 
or  is  done  infrequently  because  of  the 
competent  person's  other  work  obligations. 
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Our  policy  does  not  p  rabibit  the  inspector 
from  requiriog  additi(  oal  testing  if  he  feels 
the  conditions  warrant.  We  have  required 
additional  retesting  tx  rcause  of  rises  in 
tenif)erature,  excess  q  janfity  of  cargo 
residues,  and  lack  of  ( oofidence  in  the   ~ 
competent  person.  [£: .  6—4] 

Other  commentei  s  thou^t  that  a 
definition  of  "initia  I  entry"  would 
clarify  the  standard  (Ex.  6-21,  6-22.  6- 
23,  6-28,  6-33.  6-3  I,  6-37,  6-38).  Four 
of  them  reconunenc  ed  that  "initial 
entry"  refer  to  the  f  rst  entry  after  testing 
and  that  additional  testing  he  required 
for  entry  on  subseqi  lent  days  to  ensine 
that  safe  conditions  are  still  present  (Ex. 
6-21,  6-22,  6-37.  6  -38).  Two  of  them 
suggested  that  it  ref  5r  to  the  tirae 
immediately  after  tlie  initial  opening  of 
a  space,  when  the  t<  sts  and  Inspections 
perframed  to  deterc  line  whether  or  not 
the  space  is  safe  for  entry  are  conducted 
(Ex.  6-28,  6-34).  Th  e  American 
Waterways  Shipyar  1  Conference 
(AWSC)  maintainec  that  "initial  entry" 
should  be  defined  a  >  the  first  entry  by 
shipyard  persormel  Eifter  the  space  has 
been  certified  by  th«  Marine  Qiemist 
(Ex.  6-23).  They  exslained  the  reasons 


for  their  position  as 


follows: 


The  United  States  G  )ast  Guard  has 


interpreted  the  term  ta 


hours  have  elapsed  sir  ce  a  tank  has  been 
determined  safe  for  en  ry  and/or  hot  work.' 


If  that  time  period  has 


elapsed  then  the  tank 


must  be  recertified.  He  wever,  this 

take  into  account  the 
irements  to  maintain 


empi  oyees 


I  spac  3s 


OSHAl>eheves 
clarify  the  term  "initial 
employers  and 
clearly  what  OSHA 
With  respect  to 
certification  by  a  M^tne 
OSHA's  intent  that ' 
means  the  first  entry 
space  after  the  Marije 
certificate  has  been 
of  time  during  whicl 
Chemist's  certificate 
established  by  the  V^rine 
is  logged  on  the 
OSHA  beheves  that 
performing  the  tests 
space  to  be  entered 


mean  "more  than  24 


interpretation  does  not  \ 
shipyard  facility's  reqi  i 
conditions.  The  shipyard  facility  must 
commence  work  on  tb^  vessel  within  24 
hours,  after  the  certificate  has  been  issued  or 
the  Marine  Chemist  ce  -tificate  becomes 
invalid.  As  long  as  the  conditions  listed  on 
the  certificate  are  mail  tained.  then  the 
certificate  is  valid  Ho\  irever,  if  the 
conditions,  as  specifiei  I  on- the  certificate 
change,  then  the  Mariije  Chemist  is  recalled 
to  recheck  the  space. 

Including  the  definidon  for  initial  entry 
recommended  by  AWJ  C  will  eliminate 
confusion  within  the  ii  idustry  and  impose  a 
standard  practice  arou  id  the  country.  (Ex.  6- 
231 

ithlt 


it  is  important  to 
"  entry"  so  that 
understand 
1  neans  by  the  term, 
that  require 
Chemist,  it  is 
initial  entry" 
into  a  certificated 
Chemist's 
I  osted.  The  period 
the  Marine 
is  valid  is 

Chemist  and 
as  posted. 
1  he  Marine  Chemist 
md  inspection  of  a 
in  the  best 


cert;  ficate 


li 


position  to  determine  the  diu^tion  ot 
the  permit's  validity.  With  respect  to 
spaces  that  must  be  tested  but  need  not 
be  certificated  by  a  Marine  Chemist,  the 
Agency  will  interpret  the  "initial  entry" 
to  be  the  very  first  entry  into  the  space 
after  testing  is  performed.  (No  entry  is 
allowed  before  those  tests  have  been 
performed.)  In  addition,  the  tests  must 
be  performed  close  enough  to  the  time 
of  entry  to  ensure  that  they  accurately 
reflect  conditions  in  the  spaces.  To  meet 
this  standard,  testing  will  nearly  always 
be  done  just  prior  to  entry  by 
employees;  seldom  will  tests  be 
performed  prior  to  an  hour  before 
employees  are  to  enter  a  space. 

There  are  also  requirements  in 
§  1915.15  for  periodic  monitoring  and 
maintaining  atmospheric  conditions 
within  a  space  as  foimd  by  the  Marine 
Chemist,  Coast  Guard  authorized 
person,  or  competent  person.  Tests  must 
be  repeated  as  often  as  necesiary  to 
ensure  that  the  required  atmospheric 
conditions  within  the  space  are 
maintained  (paragraphs  (c)  and  (e)). 
Additionally,  when  a  change  occurs  that 
could  alter  conditions  within  a  tested 
space,  work  in  the  space  must  stop  and 
employees  must  exit,  and  the  area  must 
be  retested  (paragraphs  (b).  (d),  and  (f))- 

OSHA  believes  it  is  imnecessary  to 
establish  within  the  regulatory  text  of 
§  1915.12  a  specific  time  limit  beyond 
which  the  initial  entry  is  not  permitted 
after  pre-entry  testing.  As  noted  in 
several  comments,  periods  longer  than 
24  hours  may  be  appropriate  if  a 
confined  or  enclo^d  space  or  other 
dangerous  atmosphere  does  not  contain 
a  hazardous  substance,  is  not  connected 
to  a  piping  or  exhaust  ventilation 
system  that  contains  a  hazardous 
substance,  and  has  not  been  closed, 
except  for  an  air  or  hydro.static  test  (Ex. 
6-3,  6-6).  OSHA  has  determined  that 
the  need  for  testing  is  directly  related  to 
the  potential  for  change  to  occur  within 
spaces.  The  duty  to  test  as  conditions 
warrant  is  imposed  by  §  1915.12  and 
§  1915.15.  in  combination.  These  two 
sections  require  that,  in  all  cases,  testing 
of  the  space  must  be  conducted  before 
employees  enter  the  space  and  as  often 
as  necessary  to  monitor  conditions 
within  the  space  as  work  progresses. 
Obviously,  any  change  in  conditions 
that  could  affect  the  designation  of  a 
space  as  "Safe  for  Workers"  requL-e 
reinspection.  retesting,  and 
recertification  of  the  space  by  the 
competent  person  or  Marine  Chemist. 

Therefore,  for  the  purposes  of  this 
rule,  the  term  "initial  entry"  is 
interpreted  by  OSHA  to  mean  the  first 
entry  into  a  space.  The  time  period 
between  pre-entry  testing  and  initial 
entry  may  vary.  However,  the  space 


must  be  reinspected,  retested,  and 
recertified  any  time  conditions  in  the 
space  might  have  become  unsafe  for 
employees. 

As  noted  earlier,  in  para^^ph  (a)(1), 
OSHA  is  continuing  the  previous 
requirement  (in  §  1915.12(c)(1))  for 
comf>etent  persons  to  test  atmospheres 
of  specific  spaces  that  may  contain 
oxygen-deficient  atmospfansres.  The 
following  paragraphs  describe  each  of 
the  spaces  itemized  in  paragraph  (a)(1). 

Paragraph  (a)(l)(i)  of  final  §  1915.12 
lists  spaces  that  have  been  sealed,  e.g., 
those  that  have  been  coated  and  closed 
up  and  those  that  have  been  painted  and 
that  lack  ventilation.  OSHA  has 
combined  the  spaces  listed  in 
paragraphs  (c)(1)  (ii).  (iii).  and  (iv)  of  the 
previous  §  1915.12  into  one  paragraph 
because  OSHA  considers  the  hazards 
within  these  spaces  to  be  similar.  The 
primary  hazard  of  these  spaces  is  the 
lack  of  proper  ventilation  and  the 
resultant  possible  lack  of  oxygen.  OSHA 
considers  the  consohdation  of  the 
previous  paragraphs  Into  one  paragraph 
to  be  an  editorial  change  for  clarity 
because  none  of  the  sf>aces  ciurently 
listed  have  been  deleted  nor  have  any 
been  added. 

Paragraph  (a)(l)(ii)  fists  spaces  and 
adjacent  spaces  that  contain  or  have 
contained  combustible  or  flammable 
liquids  or  gases.  Paragraphs  (a){l)(iii) 
and  (a)(l)(iv)  list  spaces  and  adjacent 
spaces  that  contain  or  have  contained 
liquids,  gases,  or  solids  that  are  toxic, 
corrosive,  or  irritant  or  that  have  been 
fumigated.  These  three  paragraphs  refer 
to  spaces  that  were  included  under  the 
previous  §  1915.12(cKl)(i),  which  reads 
as  follows:  / 

(i)  Spaces  in  which  the  te^sl  required  by 
paragraphs  (a)  and  (b)  of  this  section  indicate  - 
that  no  flammable  or  toxic  contaminants  are 
present  in  the  atmosphere. 

Under  this  pre\'ious  provision,  spaces 
that  require  flammability  and  toxicity 
testing  must  also  be  tested  for  oxygen 
deficiency.  In  revised  subpart  B,  OSHA 
has  simply  named  the  spaces  that  are 
covered  under  the  previous  §  1915.12  (a) 
and  (b)  in  Ueu  of  specifying  them  by 
reference.  Additionally,  the  final  rule 
requires  these  spaces  to  be  tested  for 
oxygen  regardless  of  whether  they  are 
found  to  be  safe  with  respect  to  the 
hazards  of  flammable  and  toxic 
substances.  Under  the  previous 
standard,  which  impfied  that  the 
flammability  and  toxicity  tests  were 
performed  before  the  oxygen  test,  once 
a  space  was  found  to  be  unsafe  due  to 
the  presence  of  flammable  gases  or 
vapors  or  toxic  air  contaminants,  further 
testing  for  oxygen  deficiency  was 
unnecessary.  Under  the  final  rule,  tests 


fi/.  tjxygen  content  are  conducted  first 
and  must  always  be  performed. 

Paragraph  (a)(l)(v)  lists  spaces 
containing  materials  or  residues  that 
could  create  an  oxygen-deficient 
atmosphere.  The  previous 
§  1915.12(c)(l)(v)  covers  only  cargo 
spaces  containing  cargoes  or  residues 
that  can  create  an  oxygen-deficient 
atmosphere.  The  corresponding 
paragraph  in  the  proposal  (proposed 
§  1915.12(a)(viii))  also  addressed  only 
cargo  spaces.  The  proposed  and 
previous  language  also  provide 
examples  of  cargos  that  can  absorb 
oxygen  and  create  an  oxygen-deficient 
atmosphere  (scrap  iron,  fresh  fruit  and 
molasses,  and  various  vegetable  drying 
oils). 

As  noted  in  the  summary  and 
explanation  of  final  §  1915.11(a),  earlier 
in  this  preamble,  the  scope  of  subpart  B 
is  being  expanded  to  address  all 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres  throughout 
shipyard  employment.  While  the 
previous  standard  recognizes  that  the 
hazard  of  oxygen  deficiency  may  be 
found  in  cargo  spaces,  many  other 
confined  and  enclosed  spaces  in 
shipyard  employment  also  pose  this 
hazard.  OSHA  believes  that  it  is 
essential  that  all  such  spaces  be  tested 
for  oxygen  content  before  entry  to  assure 
their  safety.  Therefore,  the  Agency  is 
eliminating  the  reference  to  cargo  spaces 
and  is  requiring  all  spaces  containing 
materials  or  residues  that  could  create 
an  oxygen  deficiency  to  be  tested. 

Paragraph  (a)(2)  requires  spaces  that 
have  been  tested  and  found  to  contain 
oxygen-deficient  atmospheres  to  be 
labeled  "Not  Safe  for  Workers."  Spaces 
found  to  be  oxygen-enriched  are 
required  to  be  labeled  "Not  Safe  for 
Workers— Not  Safe  for  Hot  Work.'!  If 
employees  are  to  enter  a  space  that  has 
an  oxygen-enriched  or  oxygen-deficient 
atmosphere,  then  ventilation  must  be 
provided  t(y  maintain  the  oxygen 
content  of  the  atmosphere  at  or  above 
19.5  percent  and  below  22. G  percent  by 
volume.  After  the  ventilation  produces 
an  acceptable  level  of  oxygen,  the 
warning  signs  may  be  removed. 

The  previous  §  1915.12(c)(2)  only 
requires  ventilation  for  spaces 
containing  less  than  16.5  percent 
ox>'gen  by  volume.  It  does  not  require 
spaces  with  oxygen-deficient  or  oxygen- 
enriched  atmospheres  to  be  labeled,  nor 
does  it  address  oxygen-enriched 
atmospheres.  Additionally,  it  requires 
ventilation  to  be  provided  only  when 
the  oxygen  content  in  the  space  is  below 
16.5  percent  by  volimie,  radier  than 
below  19.5  percent. 

Unlike  either  the  proposal  or  the 
previous  rule,  the  final  rule  addresses 


hazards  associated  with  oxygen- 
enriched  atmospheres.  Oxygen-enriched 
atmospheres  create  significant  risks  to 
employees  entering  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres,  and  precautions  must  be 
taken  before  entry  into  such 
atmospheres.  The  proposal  would  have 
required  atmospheres  to  be  tested  for 
oxygen  content  rather  than  for  oxygen 
deficiency  alone.  No  rulemaking 
participant  objected  to  this  requirement. 
NFPA  306,  in  Section  2-3.1,  sets  the 
criteria  for  compartments  and  spaces  to 
be  founS  "Safe  for  Workers."  The  first 
criterion  listed  in  this  section  is  that  the 
oxygen  content  of  the  space  be  "at  least 
19.5  percent  and  not  greater  than  22 
percent  by  volume."  Thus,  OSHA  is 
consistent  with  the  existing  national 
consensus  standard  which  has  adopted 
provisions  restricting  entry  into  oxygen- 
enriched  atmospheres. 

The  hazards  of  working  in  an  oxygen- 
enriched  atmosphere  are  wridely 
recognized.  The  presence  of  greater  than 
normal  amounts  of  oxygen  increases  the 
flammability  of  materials  and  lowers  the 
flash  point  of  flammable  materials.  An 
ignition  source,  such  as  a  spark,  that 
would  ordinarily  be  of  insufficient 
energy  to  ignite  a  flairunable  mixture 
may  ignite  such  mixture  in  oxygen- 
enriched  atmospheres.  The  presence  of 
greater  than  normal  amounts  of  oxygen 
can  also  increase  the  chances  of 
spontaneous  combustion  of  flammable 
materials.  Thus,  an  oxygen-eru-iched 
atmosphere  in  a  confined  or  enclosed 
space  or  other  dangerous  atmosphere 
can  place  employees  at  an  unacceptable 
risk  of  injury  due  to  fire  or  explosion. 
Employers  must  take  measures  to  find 
the  source  of  oxygen  and  then  eliminate 
that  source  and  ventilate  the  space  in 
order  to  control  the  hazards  involved. 

For  the  foregoing  reasons,  OSHA  has 
adopted  requirements  in  final 
§  1915.12(a)  that  are  intended  to 
eliminate  the  hazards  posed  by  oxygen- 
enriched  atmospheres.  The  Agency  has 
adopted  NFPA's  criterion  for  oxygen 
enrichment  (that  is,  an  oxygen 
concentration  of  22  percent  or  more  by 
volume).  Thus,  the  final  rule  sets  a 
standard  that  protects  employees  to  a 
level  equal  to  that  provided  by  the 
relevant  national  consensus  standard  for 
the  work  involved. 

The  proposed  rule,  under 
§  1915.12(a)(4)  and  {a)(5).  would  have 
required  labeling  spaces  with  oxygen- 
deficient  (that  is  less  than  19.5  percent 
oxygen)  atmospheres,  but  would  have 
permitted  employees  to  enter  such 
spaces  provided  they  were  wearing 
respirators. 

The  final  rule  raises  the  minimum 
acceptable  concentration  of  oxygen  from 


16.5  percent  to  19.5  percent  by  volume. 
As  noted  earlier,  the  NPRM  proposed 
raising  the  minimum  acceptable  level  of 
oxygen,  and  several  rulemaking 
participants  commented  on  this  issue 
(Ex.  6-3.  6-6.  6-10,  6-11,  6-15,  6-18, 
6-24,  6-28.  6-33).  All  of  them  agreed 
with  the  proposed  minimum  oxygen 
level.  For  example,  the  Shipbuilders 
Council  of  America  (Ex.  6^3)  stated: 

Routine  entry  should  be  allowed  only  if  the 
oxygen  level  is  at  least  19.5  percent. 

Northwest  Marine  Chemist  (Ex.  6-18) 
maintained  that  the  existing  minimum 
acceptable  concentration  of  oxygen  in 
§  1915.12(c)(1)  was  outdated,  a's  follows: 

The  use  of  16.5%  oxygen  by  OSH.^  is 
archaic,  and  not  used  in  the  industry  in  my 
area. 

Additionally,  OSHA's  generic 
confined  space  standard,  in 
§  1910.146Cb),  defines  "oxygen-deficient 
atmosphere"  as  "an  atmosphere 
containing  less  than  19.5  percent 
oxygen  by  volume." 

OSHA  has  previously  concluded  that 
permitting  employees  to  work  in 
atmospheres  in  which  the  concentration 
of  oxygen  is  below  19.5  percent  by 
volume  presents  an  imacceptable  risk  of 
acute  adverse  health  effects.  In  the 
preamble  to  final  §  1910.146,  OSHA 
described  the  possible  results  of 
exposing  to  oxygen-deficient 
atmospheres  as:  dizziness,  tiredness, 
difficulty  in  breathing,  confusion, 
unconsciousness,  and  death  (58  FR 
4476).  Considering  these  possible 
consequences,  the  Agency  continues  to 
believe  that  the  minimiun  acceptable 
concentration  of  oxygen,  in  the  absence 
of  control  measures,  is  19.5-percent  by 
voliune. 

As  noted  earlier.  §  1915.12(a)(2) 
requires  spaces  containing  oxygen- 
deficient  and  oxygen-enriched 
atmospheres  to  be  labeled  "Not  Safe  for 
Workers"  or  "Not  Safe  for  Workers — Not 
Safe  for  Hot  Work."  respectively.  The 
previous  standard  does  not  require  such 
labeling.  The  proposed  rule  would  have 
required  labeling  only  for  oxygen 
deficiency,  under  §  1915.12(a)(5).  No 
one  objected  to  the  labeling  requirement 
proposed  in  §  1915:12(a)(5),  and  OSHA 
believes  that  this  labeling  is  necessary  to 
warn  employees  to  keep  out  of  spaces 
containing  insufficient  oxygen  to  work 
safely.  Therefore,  the  Agency  is  carrying 
forward  the  proposed  provision  that 
spaces  with  oxygen-deficient 
atmospheres  be  labeled  "Not  Safe  for 
Workers."  Because  OSHA  has  found  ii 
liecessary  and  appropriate  to  prohibit 
entry  into  oxygen-enriched 
atmospheres,  the  Agency  also  believes 
that  it  is  necessary  to  label  spaces 
containing  such  atmospheres.  Becau.se 
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of  the  increased  hsi  of  fire  and 
explosion  associated  with  these 
atmospheres,  the  fuaai  rule  requires 


them  to  be  labeled 
Work"  as  well  as 
Workers." 

Final§1913.12(a] 
ventilation  to  be  pi 
the  oxygen  content 
a  safe  range.  Pan{ 
previous  §1915.12 


•Not  Safe  for  Hot 
-Saiekir 

2)  requires 

to  maintain 
'  the  atmosphere  in 
ph  (cX2)  of  the 
ontains  the  same 
requirement,  except  that  it  applies  only 
when  an  oxygen  de  iciency  is  found. 
The  proposed  revisi  on  of  Subpart  B 
would  not  have  req  lired  ventilation  but 
would  have  permitt  ;d  employees  to 
enter  oxygen-defici)  nt  atmospheres  if 
they  were  wearing  i  jspirators  (proposed 
§  1915.12(a)(4)). 

OSHA  has  decide  i  not  to  allow 
employees  to  enter  i  x>nfined  or  enclosed 
spaces  or  other  danj  erous  atmospheres 
that  are  designated  '  Not  Safe  for 
Workers,"  except  under  tight  resUiction. 
(See  the  summary  ai  id  explanation  of 
final  §  1915.12(c)(3)  latCT  in  this 
preamble,  for  a  disc  ission  of  issues 
related  to  employee  entry  into  such 
spaces.)  Therefore,  i  le  final  rule  adopts 
a  requirement,  sirai  u  to  the  one  in  the 
previous  §  1915. 12((  )(2),  for  ventilation 
to  be  provided  any  t  me  a  space  is 
hazardous  because  (  f  oxygen  deficiency 
or  oxygen  enrichme  it.  Chice  the 
ventilation  brings  ll  e  oxygen  content  to 
a  safe  level,  signs  la  tehng  the  space  as 
"Not  Safe  for  Worke  rs"  or  "Not  Safe  for 
Workers — Not  Safe  or  Hot  Work"  may 
be  removed. 

Paragraph  (a)(3)  c   final  §1915.12 
prohibits  employees  from  entering  any 
confined  or  enclose(  space  or  other 
dangerous  atmosph?  re  that  is  oxygen- 
deficient  or  is  oxyge  ti-enriched. 
Exceptions  are  grani  ed  for  emergency 
rescue  and  for  entrie  s  of  short  duration 
to  install  ventilation  equipment, 
provided  that  the  ati  nosphere  is 
continuously  moniti  ired  for  oxygen 
content  and  that  res  liratory  protection 
and  other  personal  j  rotective 
equipment  and  clotl  ing  are  provided  in 
accordance  with  Sul  part  I  of  part  1915. 

The  previous  §  19  5.12  prohibits 
entry  into  IDLH  atm  jspheres.  Paragraph 
(d)  of  that  section  pr  jsents  exceptions  to 
the  general  prohibiti  sn  which  recognize 
emergency  entries  aj  id  short  duration 
entries  performed  fo  •  the  purpose  of 
installing  ventilatioi  equipment  or 
starting  operations,   irovided  the  work  is 
performed  in  accord  mce  with 
paragraphs  (a)  and  fl  i)  of  the  previous 
§  1915.152  (contains  d  in  Subpart  I) 
relating  to  respiratoi  ^  protection. 

Proposed  §  1915.1  :(d)  presented  the 
same  exceptions  as  t  le  previous  rule, 
but  with  three  additi  anal  provisos. 


(1)  That  no  ignition  sources  are 
present,  and 

(2)  That  the  atmosphere  in  the  space 
is  maintained  above  the  upper  explosive 
hmit,  and 

(3)  That  the  atmosphere  is  snonitored 
continuously. 

The  reference  to  the  Subpart  I 
requirements  was  placed  in  a  note 
following  the  proposed  paragraph.  As 
noted  earlier,  proposed  §  1915.12(a)(4) 
would  also  have  allowed  entry  into 
oxygen-deficient  atmospheres  by 
employees  wearing  respirators  in 
accordance  with  Subpart  I  of  parri915. 
No  restrictions  on  the  purpose  or  length 
of  entry  were  proposed. 

The  NPRM  requested  comments  on 
the  issues  of  whether  or  not  work  in 
IDLH  atmospheres  should  ever  be 
permitted  and  on  what  control  measures 
are  necessary  for  the  protection  of 
employees  working  in  lOLH 
atmospheres.  In  the  preamble  to  the 
NPRM.  OSHA  recognized  that 
atmosp>heres  containing  flammable 
vapor  concentrations  greater  than  the 
UEL  for  a  particular  vapor  do  not 
present  a  fire  (x  explosion  hazard  to 
employees  because  the  atmosphere  is 
too  rich  in  flammable  vapors  or  gases  to 
bum.  However,  OSHA  expressed 
concern  about  employees  who  work  in 
such  atmospheres  because  such 
atmospheres  may  contain  chemical 
exposures  from  die  flammable  vapor 
that  are  above  the  permissible  exposure 
limit  (PEL)  for  the  particular  chemical 
creating  the  vapors. 

Only  one  commenter  supported 
OSHA's  proposal  to  allow  work  in  IDLH 
atmospheres.  The  American  Waterways 
Shipyard  Conference  (Ex.  6-23)  stated 
that  OSHA  should  not  put  a  time  limit 
on  "short  duration"  and  that  the 
proposal  was  appropriate,  as  follows: 

Due  to  the  vast  differences  in  vessel  design, 
it  would  be  extremely  difficuh  fo  define  an 
"emergency  work"  situation.  Similarly,  a 
time  limit  for  "brief  duration"  would  be 
difficult  to  ascertain  since  the  vt^ork  to  be 
performed  differs  in  every  situation.  By 
instituting  a  time  fiacfor  for  work  of  brief 
duration,  shipyard  employees  may  be 
required  to  skip  safety  steps  in  order  to  finish 
the  work  in  the  required  time  frame. 

Work  in  atmospheres  in  the  Upper 
Explosive  Limit  (UEL)  should  not  be 
prohibited.  The  work  done  in  an  UEL 
atmosphere  is  done  on  a  very  infrequent 
basis,  but  it  is  work  that  could  not  be  done 
otherwise  such  as  entry  of  a  cargo  tank 
during  tank  cleaning  operations  to  set  a  cargo 
suction  hose. 

By  contrast,  memy  other  rulemaking 
participants  believed  that  work  in  IDLH 
atmospheres  is  unnecessary  and  should 
be  prohibited,  either  under  all 
conditions  (Ex.  6—4,  6-15,  6-18,  6-24, 
6-31)  or  under  all  but  emergency 


conditions  (Ex.  6-7,  6-8.  6-10.  6-12,  6- 
21.  6-22.  6-28,  6-33,  6-34.  6-37.  6-38). 
Independent  Testing  and  Consuhation, 
Inc.  (Ex.  6-24).  presented  the  following 
arguments  against  work  in  atmospheres 
above  the  upper  explosive  limit  for  a 
flammable  gas  or  vapor 

The  paragraph  1915.12(d)  should  be 
deleted  for  the  following  reasons. 

(a)  There  is  no  way  to  keep  the  atmosphere 
above  the  upper  explosive  limit  (UEL).  ff 
entry  to  the  tank  is  required,  it  follows  that 
there  must  be  a  region  where  the  tank 
atmosphere  mixes  with  the  outside 
atmosphere.  In  this  region  the  coacentration 
of  gas  will  be  in  the  explo.sive  range. 

(b)  The  equipment  used  to  measure  gas 
concentrations  above  the  UEL  is  not  usually 
available. 

(c)  All  ignition  sources  cannot  easily  be 
eliminated.  There  remains  possible  ignition 
due  to  static  electricity.  It  has  been  my 
experience  that  owners  and  operators  would 
rather  clean  or  otherwise  make  safe  a  tank  Or 
compartment  even  if  the  work  required  in  the 
compartment  is  of  the  briefest  duration. 

NFPA  (Ex.  6-10)  addressed  work  in 
IDLH  atmospheres  as  follows: 

NFPA  does  not  believe  that  work  in  IDLH 
atmospheres  should  be  encouraged,  except 
for  the  purposes  of  emergency  rescue.  NFPA 
does  not  support  the  proposal  of  working  in 
UEL  atmospheres.  The  potential  hazards 
associated  with  ignition  sources,  such  as 
static  electricity,  and  the  introduction  of  air 
to  bring  an  atmosphere  above  the  UEL  within 
the  flammabte  range,  are  significant  and 
difficult  to  controL  The  additional  testing 
requirements  would  ako  be  significant. 
NFPA  306  only  permits  such  a  practice  in  the 
case  of  inerting  for  flammable  compressed 
gas  as  described  in  2-3.8.  In  this  case  now 
work  is  permitted  on  the  tank  or  pipelines. 

OSHA  agrees  with  the  commenters 
who  stated  that  working  in  IDLH 
atmospheres  or  in  atmospheres 
containing  concentrations  of  flammable 
gases  or  vapors  above  their  UEL  is  very 
hazardous.  The  limitations  on 
maintaining  an  atmosphere  above  a 
gas's  or  vapor's  UEL,  as  noted  by 
Independent  Testing  and  Consultation. 
Inc..  are  severe  indeed.  If  a  mistake  is 
made  in  such  an  atmosphere,  an 
explosion  will  almost  certainly  result. 
Atmospheres  that  are  IDLH  because  of 
toxicity  also  present  a  very  serious 
danger  to  employees.  A  failure  of  the 
respiratory  protective  equipment 
protecting  an  employee  in  this  type  of 
atmosphere  could  quickly  lead  to  his  or 
her  death. 

OSHA  further  beheves  that  conditions 
somewhat  less  hazardous  than  those 
posed  by  IDLH  atmospheres  pose 
unnecessary  dangers  for  shipyard 
employees.  The  generic  permit-required 
confined  space  standard,  in 
§  1910.146(b),  defines  a  hazardous 
atmosphere,  in  part,  as  follows: 


Hazardous  atmosphere  means  an 
atmosphere  that  may  expose  employees  to 
the  risk  of  death.  Incapacitation,  impairment 
of  ability  to  self-rescue  (that  is,  escape 
imaided  from  a  permit  space).  ln)ury,  or 
acute  illness  from  ozte  or  more  of  the 
following  causes: 

(1)  Flammable  gas.  vspar,  at  mist  in  excess 
of  10  percent  of  its  lower  Qammable  limit 
(LFLk 
•         •         •         •         • 

(3)  Atmospheric  oxygen  concentration 
below  19.5  percent  or  above  23.5  percent; 

OSHA  has  already  determined  that 
these  conditions  constitute  serious 
hazards,  ones  that  are  tightly  regulated 
in  the  generic  permit-space  standard  in 
§  1910.146.  These  conditions  can  also  be 
found  in  confined  and  enclosed  spaces 
and  in  other  dangerous  atmosphere  in 
shipyard  work.  In  order  for  Subpart  B  to 
be  as  protective  as  the  general  industry 
permit-space  standard,  which  permits 
employees  to  work  in  hazardous 
atmospheres  usiiig  a  system  of  permits 
and  attendants  not  required  by  Subpart 
B,  OSHA  believes  that  Subpart  B  must 
reqidre  measures  that  ensure  that 
employees  are  not  exposed  to  such 
hazardous  conditions.  For  this  reason,  . 
the  Agency  is  adopting  requirements  in 
final  Subpart  B  that  prohibit  employee 
entry  into  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres 
presenting  an  oxygen-defident  or 
oxygen-enriched  atmosphere  or 
containing  concentrations  of  flammable 
gases  or  vapors  greater  than  or  equal  to 
10  percent  of  the  gas's  or  vapor's  lower 
explosive  limit. 

OSHA  concludes,  however,  that  entry 
into  such  spaces  can  safely  be  permitted 
tmder  certain  conditions.  First,  in 
emergencies,  where  persons  are 
endangered,  entry  might  be  necessary  to 
save  the  life  of  an  entrant  or  the  lives 
of  every  person  on  that  transport. 
Second,  because  these  spaces  will  have 
to  be  ventilated  to  make  the  atmosphere 
safe  for  employees,  entry  might  be 
necessary  to  set  up  the  proper 
ventilation  equipment.  For  these 
reasons,  final  Subpart  B  permits  entry 
into  IDLH  and  other  hazardous 
atmospheres  for  emergency  rescue  and 
for  periods  of  short  duration  to  install 
ventilation  equipment  necessary  for 
normal  entry. 

Ehuing  such  emergency  or  short 
duration  entries,  however,  additional 
precautions  must  be  taken  to  protect  the 
entrants.  The  additional  precautions  to 
be  taken  must  be  appropriate  for  the 
hazards  presented  by  the  particular 
space  involved.  Thus,  the  final  rule 
treats  oxygen  enrichment  and 
deficiency,  the  presence  of  flammable 
gases  and  vapors,  and  atmospheres 
containing  toxic  contaminants  at  IDLH 


levels  separately.  Pot  oxygen-enriched 
and  oxygen-defident  atmospheres,  the 
space  must  be  continuously  monitored 
for  oxygen  content  (so  that  appropriate 
control  measiues  can  be  taken  if  it 
changes),  and  respiratory  protection  and 
other  personal  protective  equipment 
and  clothing  must  be  provided  in 
accordance  with  Subpart  I  (so  that 
appropriate  personal  protective 
equipment  is  provided  and  so  that  an 
attendant  will  be  present  if  the  oxygen 
content  makes  the  space  IDLH).  The 
hazards  of  flammable  atmospheres  and 
toxidty  are  treated  separately  in  their 
respective  paragraphs  (final  §  1915.12 
(b)(3)  and  (c)(4)). 

Paragraph  (b)  of  final  §  1915.12  sets 
precautions  to  be  taken  before 
employees  enter  areas  that  present 
hazards  related  to  flammable 
atmospheres.  Paragraph  (b)(1)  applies  to 
spaces  that  contain  or -have  contained 
combustible  or  flammable  liquids  or 
gases  and  to  spaces  (called, 
appropriately,  "adjacent  spaces")  that 
are  adjacent  to  those  spaces.  These 
spaces  must  be:  (1)  inspeded  by  a 
competent  person  to  determine  whether 
or  not  combustible  or  flammable  liquids 
are  present,  and  (2)  tested  by  a 
competent  person  before  entry  by  any 
employee  to  determine  the 
concentration  of  flammable  gases  and 
vapors  within  the  space.  These 
precautions  also  apply  to  adjacent 
spaces. 

Previous  §  1915.12(a)(1)  requires  the 
same  spaces  to  be  tested  by  a  competent 
person  to  determine  the  concentration 
of  flammable  gases  and  vapors. 

The  proposed  rule  contained 
requirements  equivalent  to  the  previous 
standard  in  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  of  proposed  §  1915.12. 

"The  final  rule  differs  from  the 
previous  and  proposed  rules  only  in 
that  §  1915.12(b)(1)  includes  a 
requirement  for  the  competent  person  to 
inspect  the  space,  as  well  as  test  it,  for 
the  presence  of  combustible  or 
flammable  liquids.  The  inspection  is 
necessary  so  that  the  competent  person 
will  be  more  likely  to  be  made  aware  of 
any  malfunction  in  the  testing 
instrument  Obviously,  if  the  inspection 
reveals  the  presence  of  a  flammable 
liquid,  a  flammability  test  can  be 
expeded  to  result  in  some  detectable 
concentration  of  flammable  gases  or 
vapors.  The  lack  of  any  such  reading 
from  the  test  instrument  would  be  an 
indication  that  the  device  might  he 
defedive  and  should  lead  to  further 
investigation  of  the  problem.  The 
inspections  will  also  be  necessary  if  a 
hazardous  concentration  of  flammable 
gases  or  vapors  is  found  so  that  the 
proper  precautions  can  be  taken  to 


eliminate  the  hazard.  Although  in  the 
previous  §  1915.12(a)  does  not  spedfy 
that  an  inspection  is  to  take  plaoa,  in  the 
previous  §  1915.7(c),  which  requires 
tests  and  inspections  to  be  entered  into 
the  "Log  of  Inspections  and  Tests," 
implies  that  the  competent  person  is  to 
perform  inspections  in  addition  to  any 
tests  that  are  required. 

Paragraph  (b)l2)  requires  spaces  that 
have  been  tested  and  fovmd  to  contain 
concentrations  of  a  flammable  gas  or 
vapor  greater  than  or  equal  to  10  percent 
of  the  gas's  or  vapor's  lower  explosive 
limit  (LEL)  are  required  to  be  labeled 
"Not  Safe  for  Workers— Not  Safe  for  Hot 
Work."  If  employees  are  to  enter  a  space 
that  has  flammable  gases  or  vapors  in 
such  concentrations,  then  ventilation 
must  be  provided  to  ensure  that  the 
concentration  of  these  gases  or  vapors  is 
maintained  below  10  percent  of  their 
LELs.  After  the  ventilation  produces  an 
acceptable  atmosphere,  the  warning 
signs  may  be  removed. 

Paragraph  (a)(2)  of  the  previous 
§  1915.12  requires  spaces  containing 
hazardous  concentrations  of  flammable 
gases  or  vapors  to  be  ventilated  until  the 
concestration  drops  below  10  percent  of 
the  gas's  or  vapor's  LEL  before  workers 
are  permitted  to  enter  the  space.  No 
labeling  of  these  spaces  is  required 
under  the  previous  standard. 

Paragraph  (h)(5)  of  proposed  §  1915.12 
would  have  required  labeling  of  spaces 
in  a  manner  equivalent  to  that  required 
under  the  final  rule.  Paragraph  (b)(4)  of 
proposed  §  1915.12  would  have 
prohibited  entry  when  the  concentration 
of  flammable  gases  or  vapors  was  at  or 
above  10  jjercent  of  the  LEL,  but  the 
proposal  did  not  spedfically  require 
ventilation  in  §  1915.12.  Ventilation 
requirements  related  to  flammable 
atmospheres  were  proposed  in 
§  1915.13(b)(8). 

No  rulemaking  participant  objected  to 
the  proposed  labeling  requirement. 
Therefore,  OSHA  has  carried  it  forward 
into  the  final  rule.  The  final  rule,  unlike 
the  proposal,  continues  to  require 
spaces  that  are  hazardous  t)ecause  of  the 
presence  of  flammable  gases  or  vapors 
to  be  labeled  even  when  employees  are 
permitted  to  enter  for  emergency 
purposes  or  for  short  durations  to  install 
ventilation.  The  proposal  did  not 
require  the  spaces  to  be  labeled  during 
these  entries  (in  effed  permitting 
employers  to  remove  the  signs  at  these 
times).  However,  such  entries  require 
the  adoption  of  special  precautions  (see 
the  summary  and  explanation  of  final 
§  1915.12(b)(3),  later  in  this  preamble). 
OSHA  believes  that  the  labeling  must  be 
maintained  during  these  entries  so  thai 
unauthorized,  unproteded  entry  is 
prevented.  ' 
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Paragraph  (b)(3)  of  final  §  1915.12 
prohibits  employees  from  entering 
spaces  containing  concentrations  of 
flammable  gases  or  vapors  at  or  above 
their  LELs.  However,  employees  may 
enter  these  space^  for  emergency  rescue 
or  for  a  short  durition  for  the 
installation  of  ventilation  equipment 
provided  that 

(1)  No  ignition  sources  are  present. 

(2)  The  atmosphere  in  the  space  is 
monitored  continuously: 

(3)  The  concentrations  of  flammable 
gases  and  vapors  in  the  atmosphere  in 
the  space  are  maintained  above  their 
upper  explosive- limits  (UEL).  and 

(4)  Respiratory  protection  and  other 
personal  protective  equipment  and 
clothing  must  be  >rovided  in 
accordance  with  i  lubpart  I  of  part  1915. 

Previous  §  1915.12(a)(2)  prohibits 
workers  from  entt  ring  areas  containing 
concentrations  of  Qammable  gases  or 
vapors  at  or  above  10  percent  of  their 
LELs.  The  only  exception  to  this  rule  is 
contained  in  the  p  revious 
§  1915.13(a)(2)  foi  highly  volatile 
residues.  (This  pr  tvision  has  not  been 
carried  forward  ir  to  the  final  rule.  See 
the  summary  and  explanation  of  final 
§  1915.13.  later  in  this  preamble,  for  a 
discussion  of  the  i  easons  why  this 
exception  has  bee  i  dropped.) 

The  proposal  al >o  contained  a  general 
prohibition  againat  employees  entering 
spaces  containing  [hazardous 
concentrations  of  lammable  gases  or 
vapors.  However,  is  noted  earlier, 
proposed  §  1915.1 2(d)  also  provided 
exceptions  for  emi  srgencies  and  for  brief 
duration  entries.  1  he  proposal  would 
have  required  the  »me  precautionary 
measures  requireqby  the  final  rule, 
except  that  respira  tory  equipment  and 
other  personal  pro  tective  equipment 
was  identified  as  h  eing  required,  under 
Subpart  I.  through  means  of  a  note 
following  propose!  §  1915.12(d)(3). 

As  explained  ea  lier,  OSHA  has 
decided  to  permit  sntries  for  emergency 
rescue  and  for  sho  t  duration  entries  to 
install  ventilation  Kjuipment  even  if  the 
space  contains  a  h  izardous  atmosphere. 
No  one  objected  to  the  precautionary 
measures  propose<  in  §1915. 12(d).  and 
they  have  been  cai  ried  forward  into  the 
final  rule.  The  pro  )osed  note  regarding 
the  use  of  respirat(  ry  protection  and 
other  personal  pro  ective  equipment  has 
been  converted  int  d  a  requirement 
(§  1915.12(b)(3)(iv  ).  Even  though 
employers  are  aire  idy  obligated  to 
comply  vfilh  these  requirements  under 
Subpart  I.  OSHA  b  jlieves  that  providing 
a  mandatory  refere  nee  in  the  text  of  the 
regulation  will  ser  e  to  emphasize  the 
importance  of  the  i  equired  personal 
protective  equipmi  mt. 


Tlie  Agency  has  concluded  that  entry 
made  following  the  requirements 
contained  in  the  exception  to 
§  1915.12(b)(3)  will  protect  employees 
by  controlling  and  minimizing  the 
hazards  involved.  No  ignition  sources 
may  be  present  in  the  space  so  that,  if 
the  atmosphere  becomes  flammable, 
there  will  be  no  energy  source  to  ignite 
it.  The  atmosphere  in  the  space  must  be 
maintained  above  the  UEL.  and  the 
atmosphere  must  be  continuously 
monitored  to  minimize  the  possibility 
that  a  flammable  atmosphere  could 
develop.  Lastly,  personal  protective 
equipment  must  be  worn  to  protect  the 
employee  from  exposure  to  the 
hazardous  materials  involved. 

Para^ph  (c)  of  final  §  1915.12  sets 
precautions  to  be  taken  before 
employees  enter  areas  that  present 
hazards  related  to  toxic  atmospheres. 
Paragraph  (c)(1)  of  final  §  1915.12 
requires  spaces  and  adjacent  spaces  that 
contain  or  have  contained  gases,  liquids, 
or  solids  that  are  toxic,  corrosive,  or 
irritant  to  be: 

(1)  Inspected  visually  by  a  competent 
person  to  determine  whether  or  not 
toxic,  corrosive,  or  irritant  residue 
contaminants  are  present,  and 

(2)  Tested  by  a  competent  person 
before  initial  entry  by  any  employee,  to 
determine  the  concentration  of  toxics, 
corrosives,  and  irritants  in  the  air  within 
the  space. 

The  previous  §  1915.12(b)(1)  requires 
the  following  spaces  to  be  inspected  and 
tested  by  a  Marine  Chemist,  industrial 
hy-pienist,  or  other  qualified  person: 

(1)  Cargo  spaces  and  other  spaces 
containing  or  having  last  contained  bulk 
gases,  liquids,  or  solids  of  a  toxic, 
corrosive,  or  irritant  nature, 

(2)  Spaces  that  have  been  fumigated, 
and 

(3)  Spaces  immediately  adjacent  to 
these  two  types  of  spaces. 

Paragraphs  (c)(1).  (c)(2).  and  (c)(3)  of 
proposed  §  1915.12  would  have 
continued  the  previous  language 
without  change,  except  that  the 
proposal  specified  that  the  tests  had  to 
be  performed  by  a  Marine  Chemist,  a 
certified  industrial  hygienist.  or  a  U.S. 
Coast  Cuard  authorized  person. 
Although  this  may  have  appeared  to  be 
a  departure  from  the  previous  standard, 
the  NPRM  explained  that  the  proposal 
simply  codified  OSHA  interpretation  of 
the  previous  standard.  The  NPRM  also 
requested  comments  on  the  proposed 
definition  of  "certified  industrial 
hygienist." 

Most  commenters  agreed  that  a 
Marine  Chemist  or  a  Certified  Industrial 
Hygienist  was  qualified  to  perform  the 
toxicity  tests  required  under 
§  1915.12(c)  (Ex.  6-10.  6-12.  6-13.  6-20. 


6-23. 6-24. 6-28. 6-33).  They  noted 
that  the  intensive  training  in  toxicology 
and  in  appropriate  control  measures 
these  persons  receive  makes  them 
imiquely  qualified  to  test  and  insp^t 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres. 

OSHA  agrees  with  these  comments, 
and  the  final  rule  recognizes  that  tests 
and  inspections  for  the  presence  of 
toxic,  corrosive,  or  irritant  substances 
may  be  performed  by  Marine  Chemists 
and  Certified  Industrial  Hygienists. 

The  rulemaking  participants 
expressed  some  disagreement,  however, 
over  whether  or  not  a  Coast  Guard 
authorized  person  had  the  proper 
qualifications  to  test  and  inspect  areas 
for  hazards  related  to  the  toxicity  of 
various  chemicals.  Some  believed  that  a 
Coast  Guard  authorized  person  would 
be  qualified  to  perform  the  required 
tests  and  inspections  (Ex.  6-24.  6-28,  6- 
33).  These  commenters  stated  that  the 
use  of  a  Coast  Guard  authorized  person 
would  be  limited  to  situations  in  which 
a  Marine  Chemist  or  certified  industrial 
hygienist  was  not  available.  Several 
other  commenters  argued  that  a  Coast 
Guard  authorized  person  is  not  required - 
to  receive  training  in  hazards  related  to 
the  toxicity  of  various  chemicals  (Ex.  6- 
13.  6-15).  In  fact,  die  U.S.  Department 
of  Transportation  (Ex.  6-13),  which 
administers  requirements  in  Title  46  of 
the  Code  of  Federal  Regulations  related 
to  Coast  Guard  authorized  persons, 
stated: 

Testing  required  by  46  CFR  35.01.  71.60. 
and  91.50  is  primarily  concerned  with 
oxygen  deficiency  and  combustibility  prior  to 
conducting  hot  work.  "Coast  Guard 
authorized  persons"  who  would  be  expected 
to  conduct  such  testing  under  Coast  Guard 
regulations  should  not  be  considered 
equivalent  to  a  Marine  Chemist  or  Industrial 
Hygienist  for  the  purpose  of  evaluating  toxic 
hazards  in  shipyards. 

These  persons  would  be  acting  under 
authority  of  a  Coast  Guard  license  or 
document  for  compliance  with  regulations 
contained  in  46  CFR.  but  it  is  not  clear  that 
they  could  be  effectively  held  accountable  for 
their  performance  related  to  OSHA 
regulations. 

Coast  Guard  authorized  persons  do 
not  typically  have  training  in  hazards 
related  to  the  toxicity  of  various 
chemicals.  Since  such  training  is 
necessary  so  that  the  required  tests  and 
inspections  are  performed  safely  and 
appropriately.  OSHA  concludes  that  the 
final  rule  should  not  automatically 
permit  these  persons  to  perform  tests . 
cmd  inspections  under  §  1915.12(c). 

Three  commenters  urged  OSHA  to 
include  language  permitting  any 
qualified  person  to  perform  the  tests  and 
inspections  required  under  §  1915.12(c) 
(Ex.  6-3.  6-6.  6-12).  They  argued  that 


requiring  these  tests  to  be  performed  by 
a  Marine  Chemist  or  a  certified 
industrial  hygienist  would 
uimecessarily  restrict  an  employer's 
means  of  complying  with  the  standard. 
The  Shipbuilders  Council  of  America 
(Ex.  6-3)  stated  this  position  as  foUows; 

SC^  recommends  that  OSHA  utilize 
performance-oriented  language  and  require  a 
"qualified  person"  perfonn  the  testing. 

The  required  testing  has  been  performed  in 
the  Shipbuilding,  Ship  Repairing  and 
Shipbreaking  Industry  for  years  without 
incident.  With  proper  training,  competent  or 
other  qualified  persons  can  test  and  inspect 
for  toxic  substances  and  provide  for  safe 
entry  into  confined  spaces.  The  proposed 
wording  will  require  shipyards  to  utilize 
either  a  Marine  Chemist  or  Certified 
Industrial  Hygienist  (OH)  for  all  confined 
spaces  entries  or  a  competent  person  and  a 
Marine  Chemist  or  QH  for  confined  space 
entry.  This  requirement  is  overly  restrictive 
and  unnecessarily  expensive  on  the  declining 
Shipbuilding.  Ship  Repairing  and 
Shipbreaking  Industry  without  adding  any 
additional  degree  of  safety.  SCA  recommends 
that  OSHA  delete  all  references  to  Marine 
Chemists  and  Certified  Industrial  Hygienists 
and  specify  that  a  "qualified  person"  perform 
all  required  tests  (see  Issue  *2). 

OSHA  has  concluded  that  a  two- 
pronged  approach  is  necessary  for  the 
protection  of  employees  working  in 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres  from  hazards 
related  to  the  toxicity  of  various 
chemicals.  First,  the  initial  tests  and 
inspections  must  be  performed  by  a 
competent  person  (paragraph  (c)(1)). 
Using  the  results  provided  by  the 
competent  person,  the  employer  can 
then  install  ventilation,  if  necessary,  to 
render  the  space  safe  for  entry 
(paragraph  (c)(2)).  Second,  if  ventilation 
fails  to  bring  concentrations  of  air 
contaminants  to  acceptable  levels,  a 
Marine  Chemist  or  Certified  Industrial 
Hygienist  must  be  brought  in  to  develop 
and  implement  control  measixres  to 
protect  employees  entering  the  space 
(paragraph  (c)(4)). 

Under  final  §  1915.7,  competent 
persons  have  the  following  skills  and 
knowledge  (among  others): 

(1)  The  ability  to  understand  and 
carry  out  instructions  of  Marine 
Chemists  and  certified  industrial 
hygienists, 

(2)  Knowledge  of  the  requirements  of 
Subpart  B, 

(3)  Knowledge  of  the  structures, 
locations,  and  designations  of  spaces 
where  work  is  to  be  performed, 

(4)  Ability  to  calibrate  and  use  test 
instruments,  including  carbon 
monoxide  and  carbon  dioxide 
indicators, 

(5)  Abihty  to  perform  all  required 
tests  and  inspections  required  of 
competent  persons  by  Subpart  B.  and 


(6)  Ability  to  inspect,  test,  and 
evaluate  spaces  to  determine  the  need 
for  further  testing  by  a  Marine  Chemist 
or  a  Certified  Industrial  Hygienist. 

These  skills  and  this  knowledge 
provide  the  competent  person  the 
abihty  to  perform  the  initial  tests  and 
inspections  necessary  to  determine 
whether  or  not  a  space  contains 
hazardous  quantities  of  toxic 
substances,  as  required  by  final 
§  1915.12(c)(1).  Once  the  space  has  been 
determined  to  contain  hazardous 
quantities  of  toxic  substances,  it  is  then 
the  employer's  responsibility  to  make 
the  space  safe  for  entry  through 
ventilation  imder  final  §191 5. 12(c)(2).  If 
the  space  cannot  be  made  safe  for  entry 
through  the  use  of  ventilation,  OSHA 
beheves  that  it  is  necessary  to  require  a 
Marine  Chemist  or  certified  industrial 
hygienist  to  develop  and  implement 
appropriate  control  measures  to  protect 
employees  from  the  hazards  involved. 
On  the  basis  of  the  record,  OSHA  has 
concluded  that  these  two  groups  of 
persons  are  the  only  ones  capable  of 
establishing  appropriate  control 
measures  to  protect  shipyard  employees 
under  these  circumstances.  Considering 
the  complexity  of  the  hazards  involved 
and  the  protective  techniques  that  need 
to  be  applied,  the  Agency  believes  that 
other,  less  qualified,  individuals  carmot 
be  relied  on  to  take  all  the  steps 
necessary  to  protect  employees  fully. 

Paragraph  (c)(2)  of  final  §  1915.12 
requires  spaces  containing  a 
concentration  of  any  substance 
exceeding  its  permissible  exposure  limit 
(PEL)  or,  if  the  substance  has  no  PEL,  its 
IDLH  value,  to  be  labeled  "Not  Safe  for 
Workers".  Ventilation  must  then  be 
provided  to  ensure  that  air 
concentrations  of  these  substances  are 
maintained  within  their  PELs  or  below 
their  IDLH  values.  After  the  ventilation 
renders  the  atmosphere  safe  for  entry, 
paragraph  (c)(2)  permits  the  signs  to  be 
removed. 

The  previous  §  1915.12(b)(2)  requires 
spaces  to  be  ventilated  if  they  contain  a 
substance  in  concentrations  above  a 
level  that  is  IDLH.  The  ventilation  is 
required  to  bring  the  concentration 
below  that  level. 

The  NPRM  proposed  to  continue 
these  previous  requirements  in 
§  1915.12(c)(4).  Requirements  for 
labeling  spaces  containing 
concentrations  of  toxic  substances  above 
their  PELs  were  proposed  in 
§  1915.12(c)(6).  The  previous  standard 
contains  no  labeling  requirement. 

OSHA  received  no  objection  to  the 
proposed  labeling  requirement,  and  if 
has  been  incorporated  into  the  final 
rule. 


The  final  rule,  unlike  the  previous 
standard,  permits  competent  persons  to 
test  and  inspect  confined  and  enclosed 
spaces  and  other  dangerous 
atmospheres  for  the  presence  of  toxic 
-substances.  The  previous  standard 
requires  these  tests  and  inspections  to 
be  performed  by  a  Marine  Chemist  or  by 
an  industrial  hygienist. 

Entry  into  a  confined  or  enclosed 
space  or  other  dangerous  atmosphere  for 
the  performance  of  work  is  permissible 
only  as  long  as  concentrations  of  toxic 
materials  are  maintained  below  their 
PELs.  As  noted  earlier,  OSHA  has 
concluded  that  a  competent  person  is 
capable  of  testing  and  inspecting  spaces 
for  hazards  related  to  the  toxicity  of 
various  chemicals.  Thus,  the  competent 
person  can  make  a  determination  based 
on  these  observations  and  tests  that  a 
space  is  or  is  not  safe  for  entry.  If 
ventilation  is  necessary,  the  competent 
person  can  make  this  threshold 
determination,  as  well.  However,  the 
competent  person  is  not  normally 
capable  of  developing  the  specific 
control  measures  necessary  to  protect 
employees  from  exposure  to  any 
substance  above  its  PEL.  If  a  confined  or 
enclosed  space  or  other  dangerous 
atmosphere  exposes  an  employee  to  a 
substance  at  concentrations  above  the 
permissible  exposure  limit,  a  Marine 
Chemist  or  a  Certified  Industrial 
Hygienist  is  required  to  establish  the 
procedures  to  be  used  to  protect 
employees.  The  final  rule  makes  this 
concept  mandatory. 

For  spaces  in  which  ventilation 
cannot  maintain  an  acceptable 
atmosphere,  paragraph  (c)(3)  of  final 
§  1915.12  requires  a  Marine  Chemist  or 
certified  industrial  hygienist  to  retest 
the  space  until  it  can  be  certified  as 
"Enter  with  Restrictions"  or  "Safe  for 
Workers." 

The  previous  standard,  under 
§  1915.12(b)(3),  requires  employers  to 
comply  with  the  respiratory  protection 
requirements  of  Subpart  I  whenever 
concentrations  of  toxic  substances  are 
above  their  PELs  but  below  IDLH  levels. 
The  NPRM  proposed  to  continue  this 
requirement  in  §  1915.12(c)(5). 
However,  OSHL'^  believes,  as  noted  in 
the  summary  and  explanation  of  final 
§  1915.11(a).  that  employees  should  not 
enter,  on  a  routine  basis,  any  confined 
or  enclosed  space  or  other  dangerous 
atmosphere  containing  a  serious  hazard. 
Atmospheres  containing  concentrations 
of  toxic  substances  above  their 
permissible  exposiire  limits  can  pose 
serious  hazards,  especially  to  employees 
working  in  the  exposure  area  for 
extended  periods  of  time.  As  noted 
earlier,  many  of  the  rulemaking 
participants  asserted  that  shipyard 
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employees  are  better  Protected  by 
industry  practice,  under  which  routine 
entry  is  permitted  onlv  if  the  space 
involved  is  certified  safe  for  workers, 
than  by  the  general  industry  permit 
space  standard.  OSW  i  agrees  that  the 
shipyard  approach  pr  >vides  safety  for 
employees,  and  is  coc  ifying  that 
practice  in  final  §  191 5. 12(c)(3)  and 
(c)(4)  (discussed  next t 

Paragraph  (c)(4)  of  final  §  IQIS.  12 
prohibits  entry  into  spaces  that  are  "Not 
Safe  for  Workers"  (unner  paragraph 
(c)(1)).  except  for  emergency  rescue  or 
for  a  short  duration  foi-  the  installation 
of  ventilation  equipmimt  provided  that: 

(1)  The  atmosphere  in  tne  space  is 
monitored  continuouj  ly.  and 

(2)  Respiratory  prot^ion  and  other 
necessary  and  appropHate  personal 
protective  equipment  end  clothing  are 
provided  in  accordance  with  Subpart  I 
of  part  1915. 

As  explained  earlier  OSHA  has 
decided  to  permit  enti  ies  for  emergency 
rescue  and  for  short  d  iraUon  entries  to 
install  ventilation  equ  ipment  even  if  the 
space  contains  a  hazai  dous  atmosphere, 
which  in  this  case  ref<  rs  to  toxic 
substances.  The  proce  dures  required 
will  protect  employee  ►  from  hazards 
associated  with  expos  ire  to  these  toxic 
substances.  The  atmo;  phere  must  be 
monitored  continuous  ly  during  this 
limited  entry  to  ensurt  s  that  the  control 
measures  are  working  as  intended  and 
that  the  entrant  is  awa  re  of  any  changes 
m  conditions  in  the  sj  ace.  Final 
§  1915  12(c)(4)  requirt  s  personal 
protective  equipment  o  protect 
employees  from  the  a(  verse  effects  of 
exposure  to  toxic  subs  tances.  This 
control  measure  is  aln  lady  required  by 
existing  Subpart  I.  Ho  vever,  OSHA 
believes  that  providin  ;  a  mandatory 
reference  in  the  text  o  the  regulation 
will  serve  to  emphasis  e  the  importance 
of  the  required  personal  protective 
equipment. 

The  Shipyard  Empl  lyment  Standards 
.Advisory  Committee  { 5ESAC)  reviewed 
OSH.A's  proposal  and  made  several 
recommendations  con  :eming  new  areas 
of  shipyard  emplo>Tn«  nt  that  should  be 
regulated  in  §  1915.12  (Tr.  79-80.  90. 
99;  4/25/90).  These  r»  ommendations 
included  adding  requi  "ements  to 
address  the  training  ai  d  duties  of 
employees  entering  ca  nfined  and 
enclosed  spaces  and  o  her  dangerous 
atmospheres,  rescue  U  ams.  and 
exchanging  hazard  inf  )rmalion  between 
employers.  SESAC  vo)  ed  unanimously 
to  include  training,  an  i  overwhelmingly 
supported  provisions   ar  rescue  teams 
and  exchanging  hazan  information 
between  employers.  A  j  noted  earlier  in 
this  preamble,  the  noti  ce  reopening  the 
record  on  Subpart  B  p  iblished  the  text 


of  the  recommended  provisions  and 
requested  public  comment  on  them. 

Paragraph  (d)  of  final  §  1915.12 
contains  requirements  for  the  training 
and  duties  of  employees  entering 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres. 

The  rulemaking  participants 
overwhelmingly  approved  the  adoption 
of  the  training  requirements  listed  in  the 
notice  reopening  the  record  (Ex.  11-2. 
11-3. 11-4. 11-5. 11-6. 11-9.  11-13. 
11-14. 11-15.  11-18. 11-19. 11-20.  11- 
24. 11-25,  11-26.  11-29. 11-30.  11-35. 
11-37.  11-39.  11-41,  11-45,  11-47.  11- 
49. 11-50. 11-51).  These  rulemaking 
participants  advocated  that  the  SESAC 
recommendations  be  incorporated  in 
their  entirety.  They  stated  that  training 
was  essential  in  preventing  accidents 
and  in  promoting  self-rescue.  The 
Norfolk  Shipbuilding  and  Drydock 
Corporation  (Ex.  11-6)  expressed  this 
view  as  follows: 

We  feel  that  training  is  essential  to 
employees  understanding  the  potential 
dangers  in  entering  confined  spaces  which, 
have  not  been  checked  and  veriHed  as  being 
safe.  We  support  the  SESAC 
recommendations. 

No  commenter  objected  to  any  of 
SESAC's  recommended  requirements. 
Therefore,  these  provisions  have  been 
incorporated  into  the  final  rule. 

A  few  rulemaking  participants 
suggested  that  the  final  standard  also 
include  some  requirements  in  addition 
to  those  proposed  by  SESAC.  Three 
commenters  recommended  the 
inclusion  of  provisions  requiring  the 
training  of  shipyard  competent  persons 
(Ex.  11-10.  11-11.  11-44).  Marine  and 
Environmental  Testing.  Inc.  (Ex.  11-10), 
best  represented  the  argiunents  of  these 
commenters  as  follows: 

Lack  of  training  was  evident  in  all  of  the 
confined  space  accidents  which  I  have 
investigated.  The  current  1915  standard  is 
not  adequate  when  addressing  training 
requirements.  While  the  1915  standards  state 
that  the  SCP  (shipyard  competent  person) 
must  have  certain  abilities  it  does  not  require 
formal  training.  There  are  also  no  formal 
training  requirements  for  personnel  working 
in  confined  spaces.  These  deficiencies 
should  be  addressed. 

The  SCP  should  receive  formal  training  on 
testing,  ventilation,  fire  and  explosive  and 
toxic  hazards  as  is  being  currently  covered  by 
NFP.A  SCP  courses.  General  workers  do  not 
require  the  same  level  of  training  but  should 
be  instructed  as  to  the  hazards  associated 
with  confined  spaces  and  the  employer's 
testing,  entry,  hot  work  and  space  labeling  or 
identification  program.  |Ex.  11-10) 

OSHA's  requirements  for  shipyard 
competent  persons  are  contained  in 
final  §  1915.7,  which  is  discussed  earlier 
in  this  preamble.  The  employer  is 
responsible  for  ensuring  that  these 


designated  individuals  have  knowledge 
and  skills  appropriate  for  determining 
whether  or  not  a  confined  or  enclosed 
space  or  other  dangerous  atmosphere  is 
safe  to  enter.  The  employer  cannot  have 
the  necessary  information  to  designate  a 
person  as  a  competent  person  unless 
that  employer  either  provides  the 
necessary  training  or  ensures  that  the 
person  has  already  received  it.  In 
addition,  if  the  competent  person  is  not 
an  employee,  the  employer  will  not 
usually  be  the  source  of  that  person's         f 
training.  Therefore,  rather  than 
specifying  shipyard  competent  person 
training  this  final  rule  focuses  on  the 
abilities  and  skills  of  the  competent 
person  and  holds  the  employer 
responsible  for  determining  that  the 
competent  person  meets  those 
requirements. 

Other  commenters  suggested  that 
OSHA  require  all  exposed  shipyard 
employees  to  receive  training  as 
outlined  in  the  SESAC  recommendation 
(Ex.  11-19,  11-30,  11-50).  They  argued 
that  all  workers  that  work  in  areas 
containing  confined  or  enclosed  spaces 
or  other  dangerous  atmospheres  should 
be  aware  of  the  hazards  of  unrestricted 
entry  into  those  spaces.  For  example, 
the  U.S.  Department  of  the  Navy  (Ex. 
11-30)  stated: 

All  workers  except  those  who  will  never  be 
involved  with  confined  space  entry/work 
should  be  trained.  Minimum  knowledge 
should  be  a  well  understood  concept  of  what 
a  confined  or  enclosed  space  is,  what  the 
potential  hazards  are,  and  the  need  for  space 
evaluation  by  a  kno%vledgeable  individual 
and.  in  some  cases,  certification  by  a 
"qualified  person"  prior  to  entry  and  work. 

One  commenter,  the  International 
Brotherhood  of  Electrical  Workers 
(IBEW)  (Ex.  11-51),  suggested  that  the 
standard  specify  that  employees  receive 
classroom-type  training.  They  were 
concerned  that  employees  would 
receive  a  simple  briefing  rather  than 
actual  training.  They  stated  their 
concerns  as  follows: 

The  ability  to  have  specific  directions  to 
train  and  provide  annual  review  with 
classroom  type  instruction,  and  where  the 
instructor  has  direct  inter-play  with  the 
employee,  is  the  most  desirable,  as  well  as 
preferred.  One  of  the  big  problems  that  we 
have  always  felt  has  been  the  issue  in 
training  is  the  addressing  of  specific  training. 
In  the  training  of  employees  at  our  facility, 
stand-up  safety  briefings  are  used  for  training 
in  Haz  Com.  The  employee  is  asked  to  sign 
the  back  of  this  briefing  to  show  they  have 
attended  and  received  the  training.  In  the 
briefings  given,  the  person  giving  the  briefing 
has  had  little  or  no  formal  training  on  the 
subject  material,  making  it  a  perfect  "paper 
program".  The  only  way  we  know  it  does  not 
work  is  through  interviews  with  the 
employees.  It  is  therefore  imperative  that  the 


recommendations  of  SESAC  be  followed,  as 
they  are  most  inclusive  and  specific,  and  that 
the  instructors  be  knowledgeable  of  the 
subject  material. 

OSHA  has  not  adopted  the  IBEVV's 
suggestion.  Employers  may  use 
classroom  or  "on-the-job"  instruction  or 
a  combination  of  the  two  in  complying 
vdth  final  §  1915.12(d).  The  primary 
objective  of  final  §  1915.12(d)  is  to 
ensure  that  employees  will  be  familiar 
with  the  subjects  listed  vmder 
paragraphs  (d)(1)  through  (d)(3).  There 
may  be  wide  variations  in  the 
combinations  of  classroom  and  on-the- 
job  training  that  may  be  necessary  for 
different  work  sites,  configiuations,  and 
control  measures.  On  the  other  hand, 
OSHA  shares  IBEW's  concern  that  some 
employers  might  try  to  comply  with  the 
standard  through  simple  briefings  that 
impart  little  knowledge  to  employees.  In 
enforcing  final  revised  Subpart  B,  the 
Agency  will  determine  whether 
employees  have  learned  the  subject 
matter  addressed  by  the  standard  by 
interviewing  employees  and  reviewing 
the  employer's  procedures  for  dealing 
with  communicating  hazard  information 
and  ensuring  employees  have  the  skills 
necessary  to  do  their  jobs.  In  addition 
the  Agency  will  examine  the  employer's 
certification  that  the  training  has  been 
provided  as  required  by  final 
§  1915.12(d)(5).  It  should  be  noted  that, 
whatever  the  method  of  training  that  is 
provided,  it  must  be  provided  before  an 
employee  enters  a  confined  or  enclosed 
space  or  other  dangerous  atmosphere,  as 
required  by  final  §  1915.12(d)(4). 

The  requirements  adopted  in  final 
§  1915.12(d)  are  based  on  the 
recommendations  of  SESAC  as 
presented  in  the  notice  reopening  the 
record  on  Subpart  B.  The  purpose  of 
these  requirements,  along  with  an 
explanation  of  any  differences  between 
the  final  rule  and  SESAC's  proposed 
language,  is  presented  in  the  following 
discussion. 

In  paragraph  (d)(1),  OSHA  is  requiring 
employers  to  ensure  that  employees 
who  must  enter  confined  or  enclosed 
spaces  or  other  dangerous  atmospheres 
are  trained  to  perform  their  duties 
safely.  This  provision  is  intended  to 
ensure  that  employees  are  familiar  with 
the  duties  imposed  by  final  revised 
Subpart  B  so  that  the  work  practices 
they  use  will  conform  to  the  standard 
and  will  protect  them  from  hazards 
posed  by  these  spaces. 

In  paragraph  (a)(2).  OSHA  is  requiring 
employers  to  ensure  that  each  employee 
who  must  enter  confined  or  enclosed 
spaces  or  other  dangerous  atmospheres 
is  trained  to  recognize  and  imderstand 
the  hazards  or  hazardous  conditions  he 
or  she  may  encounter  during  entry.  The 


specific  hazards  or  hazardous 
conditions  that  OSHA  addresses  are 
foimd  in  paragraphs  (d)(2)(i)  through 
(d)(2)(vii)  and  they  include  the 
following: 

(1)  Recognition  of  the  characteristics 
of  the  space, 

(2)  Anticipation  and  awareness  of  the 
hazards  that  may  be  encountered  during 
entry, 

(3)  Recognition  of  the  signs, 
sjonptoms,  or  other  adverse  health 
effects  that  may  be  caused  by  exjKJSiu^ 
to  hazards, 

(4)  Understanding  of  the  physical 
signs  and  reactions  of  exposure  to 
hazards, 

(5)  Knowledge  of  the  types  of  personal 
protective  equipment  that  may  be 
needed  for  safe  entry  into  and  exit  from 
the  space, 

(6)  Knowledge  of  how  to  use  personal 
protective  equipment,  and 

(7)  When  necessary,  awareness  of  the 
presence  and  pro{>er  use  of  barriers  or 
other  devices  that  may  be  needed  to 
protect  an  entrant  from  hazards. 

The  final  rule  combines  SESAC's 
proposed  paragraphs  (e)(1)  and  (e)(2)  to 
present  all  the  general  topics  in  which 
employees  should  be  Instructed  in  one 
place.  Additionally,  the  SESAC 
proposal  addressed  confined  spaces 
only.  Because  final  revised  Subpart  B 
covers  enclosed  spaces  and  other 
dangerous  atmospheres,  as  well  as 
confined  spaces,  OSHA  has  applied  the 
training  reqiurements  to  all  employees 
that  enter  confined  and  or  enclosed 
spaces  or  other  dangerous  atmospheres. 

In  paragraph  (d)(3),  OSHA  is  requiring 
the  employer  to  ensiure  that  an 
employee  who  must  enter  confined  or 
enclosed  spaces  or  other  dangerous 
atmospheres  is  trained  to  exit  the  space 
under  certain  conditions.  The  specific 
conditions  for  which  an  entrant  must  be 
trained  to  exit  include: 

(1)  Upon  order  of  the  employer, 

(2)  Upon  the  sounding  of  an 
evacuation  signal,  or 

(3)  Whenever  the  entrant  perceives 
that  there  is  a  demger  or  threat  to  his  or 
her  safety. 

In  pai^graph  (d)(4),  OSHA  is  requiring 
employers  to  ensure  that  employees 
who  must  enter  confined  or  enclosed 
spaces  or  other  dangerous  atmospheres 
receive  their  training: 

(1)  Before  they  begin  work  addressed 
by  this  section  and 

(2)  Whenever  there  is  a  change  in 
operations  or  in  an  employee's  duties 
that  present  a  hazard  about  which  the 
employee  has  not  been  trained 
previously.  This  provision  was  not 
included  in  SESAC's  recommendations 
on  training.  Their  recommendation 
specified  that  "appropriate  training"  be 


provided  to  confined  space  entrants. 
OSHA  believes  that  it  is  essential  to 
spell  out  when  the  training  required 
under  paragraph  (d)(1)  through  (d)(3) 
must  be  provided  and  that  employees 
must  receive  this  instruction  before  they 
are  exposed  to  the  working  conditions 
and  operations  covered  by  the  training. 
To  address  this  issue,  the  Agency  has 
incorporated  language  based  on 
§  1910.146(g)(2)  (i)  through  (iii)  of  the 
generic  permit-space  standard,  so  that 
the  final  rule  ensures  that  employees 
will  be  trained  before  exposiu*  to  the 
hazards  posed  by  confined  or  enclosed 
spaces  or  other  dangerous  atmospheres. 

In  paragraph  (d)(5),  OSHA  is  requiring 
that  the  employer  certify  that  the 
training  required  by  paragraphs  <d)(l) 
through  (d)(4)  has  been  accomplished. 
The  rule  also  lists  the  information  that 
must  be  provided  on  the  certification: 
the  employee's  name,  the  name  of  the 
trainer,  and  the  date  or  dates  of  the 
training.  Paragraph  (d)(5)  requires  the 
certification  of  training  to  be  available 
for  inspection  by  the  Assistant 
Secretary,  the  Director  of  NIOSH,  the 
employees,  and  their  representatives. 

A  certification  requirement  was  not 
included  in  SESAC's  recommendations. 
However,  OSHA  believes  that  its 
inclusion  in  the  final  rule  is  necessary 
for  several  reasons.  Certification  of 
employee  training  provides  a  valuable 
record  to  employers  who  need  to  be  able 
to  keep  track  of  who  has  been  trained. 
Also,  the  certification  enables 
employees  to  determine  whether  or  not 
the  employer  has  accurately  recorded 
their  training.  Lastly,  the  certification 
facilitates  OSHA's  enforcement  of  the 
standard.  Standards  on  employee 
training  routinely  incorporate 
requirements  for  the  eertification  of 
training,  and  OSHA  has  foimd  that  such 
requirements  ensure  that  employees  are 
indeed  trained  in  accordance  with  these 
standards. 

Paragraph  (e)  of  final  §  1915.12 
contains  requirements  for  rescue  teams. 

The  rulemaking  participants 
overwhelmingly  approved  the  adoption 
of  the  rescue  team  requirements  listed 
in  the  notice  reopening  the  record  (Ex. 
11-1, 11-2, 11-3. 11-4, 11-5. 11-6, 11- 
9, 11-13, 11-14, 11-15, 11-18, 11-19, 
11-20.  11-24,  11-25, 11-26. 11-29,  11- 
35, 11-37, 11-39. 11^1. 11-45, 11-47, 
11-49, 11-50, 11-51).  These  rulemaking 
participants  advocated  that  the  SESAC 
recommendations  be  incorporated  in 
their  entirety.  They  stated  that  training 
was  essential  in  preventing  accidents 
and  in  promoting  self-rescue. 

Paragraph  (e)  requires  that  employers 
either  make  provisions  for  a  shipyard 
rescue  team  or  make  an  arrangeme.nt 
under  which  an  outside  rescue  team 
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will  respond  promptly  to  a  request  for 
rescue  service. 

Some  commented 
consider  addressing 
of  rescue  teams  (Ex. 
30.  11-51).  These 
the  difficulty  involv^ 
exact  response  time; 
that  it  was  importan 
to  begin  promptly 
Space  Communications 
stated  their  recommendations  as 
follows: 


urged  OSHA  to 
the  response  time 
11-10,11-28.11- 
ccpimenters  realized 
in  specifying  an 
however,  they  felt 
for  rescue  efforts 
example,  Con- 
Ltd.  (Ex.  11-28) 


Far* 


eve  it^f 


ihird 


This  could  be  a  difHdult 
but,  minimiun  reqt 
ensure  that  trained  personnel 
are  available  in  the 
Response  time  is  the 
Obviously  the  faster  thi 
in  difficulty,  but  if  OSHA 
rescue  sen'ices  to  be 
would  be  longer  than  i 
in-house. 

Response  time  of  an 
would  be  totally  depen  I 
from  the  oroblem  site. 


:  us  id 


response  time 
1  the  rescue  team  was 

(  utside  rescue  service 
ant  on  its  distance 


pli  nt 


Proposed  paragraph  1 
practical  solution  to  a 
Plant  rescue  teams 
more  quickly  than  outs 
of  maintaining  an  in- 
could  be  excessive.  VVe 
question,  "is  the  risk  of 
than  the  possible  risk  tc 
waiting  for  help?" 

If  the  outside  rescue 
calls  for  help  than  it  cai 
and  who  gets  penalized 
contracted  rescue  team 
who  dies? 

Consideration  should 
rescue  system  where  th 
required  to  have  a  smal 
man  team)  trained  by 
for  immediate  response 
level  of  involvement  coi  i 
rescue  contractor  who 
what  rescue  equipment 
on-site. 


915  12(f)  is  a 
d  ifficult  problem, 
shoi  Id  be  able  to  respond 
1  de  teams  but  the  cost 
nt  (shipyard]  team 
ire  left  with  a  simple 
slow  response  higher 
the  life  of  the  person 


1 
th; 


H-6, 


Most  commenters 
response  times  shouli  I 
in  the  standard  (Ex. 
11-14.  11-15.  11-18 
24.  11-26, 11-29,  1 
11-39,  11-40,  11-41. 
50).  These  commente  s 
were  too  many  variab 
shipyards  for  OSHA 
an  appropriate 
Joseph  J.  Ocken  (Ex 
further,  suggesting 
importance  of  rescue 
more  deaths,  as  follovf  s 


11-3 


tj 


respor  se 
1 
thit 


:uses 


This  entire  issue  foe 
inside  and  outside  team! 
response  times,  and  prot  xols/pl 
have  strong  reservations 
mandating  rescue  operations 
There  are  numerous  con 
made  on  a  daily  basis  w 
few  rescue  attempts 


;  mad  b. 


thing  to  regulate 
ts  should  be  set  to 
and  equipment 
an  incident, 
item  to  determine, 
better  for  the  person 
allows  outside 


tpam  receives  more 
handle,  who  waits 
the  employer  or  the 
)r  more  important — 


be  given  to  a  two  tier 
employer  is 
rescue  unit  (two 
outside  rescue  team 
to  a  problem.  Their 
Id  be  dictated  by  the 
cbuld  also  determine 
ihould  be  maintained 


c  rgued  that 

not  be  addressed 
11-9.  11-11. 
11-19.  11-22,11- 
1,  11-36.  11-38. 
11^3.  11-44^11- 
argued  that  there 
es  involved  in 
be  able  to  specify 
time.  Mr. 
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on  rescue  teams: 
team  procedures, 
anning.  I 
about  regulating  or 
in  this  manner, 
ined  space  entries 
ile  there  are  very 
Even  so,  most 


confined  space  deaths  are  associated  with 
rescue  attempts.  Intentionally  or 
unintentionally  the  tone  of  the  proposed 
language  seems  to  communicate  very 
dangerous  messages: 

RESCUE  ATTEMPTS  ARE  MANDATORY. 
This  may  not  be  intended  by  OSHA  but  the 
language  could  be  misconstrued  to  suggest  it. 
Many  concerned  safety  professionals  have 
devoted  a  lot  of  energy  to  communicate  the 
opfTOsite  message!  These  teams  should  not 
even  be  referred  to  as  "rescue  teams"  but 
rather  "recovery  or  retrieval  teams"  in  order 
to  avoid  any  confusion  on  this  point. 

HURRY!  OSHA's  intent  is  important  in 
that  employers  need  to  be  reasonable  in 
designating  outside  rescue  resources.  The 
response  time  message  however,  is  that 
rescuers  must  hurry.  Given  the  poor 
effectiveness  statistics  for  rescue  attempts  the 
emphasis  should  be  placed  on  QUALITY  OF 
RECOVERY  rather  than  SPEED  OF  RESCUE. 
Employers  should  be  most  concerned  with 
selecting  a  qualified  team  and  supporting 
their  familiarization  with  the  shipyard, 
training  and  drills  to  avoid  further  tragedies. 

RELIANCE  ON  RESCUE.  It  might  be  argued 
that  the  proposed  rescue  provisions  require 
such  attempts  to  be  quite  different  from  the 
haphazard  rescue  attempts  that  are  notorious 
for  additional  fatalities  (rather  than  the 
desired  "rescue").  This  argument  needs  to  be 
considered  in  the  context  of  the  environment 
where  it  will  be  applied.  The  very  need  for 
a  confined  space  rescue  implies  that  a 
FAILURE  HAS  ALREADY  OCCURRED  IN 
THE  PROGRAM.  Objectively  we  should  be 
concerned  that  such  a  demonstrated  failure 
to  ensure  safe  entry  in  the  first  place  also 
calls  into  question  the  ability  to  safely 
conduct  a  much  more  dangerous  rescue 
attempt.  A  confined  space  entry  standard  is 
being  proposed  specifically  to  address  a  grim 
body  of  statistics  which  also  tells  us  that 
rescue  in  confined  spaces  is  even  more 
dangerous.  Rescue  teams  will  be  made  up  of 
workers  needing  protection  too.  We  should 
be  looking  to  improve  other  backups  rather 
than  emphasizing  rescue. 

OSHA  has  concluded  that  it  is 
important  for  rescue  attempts  to  be 
initiated  as  soon  after  an  accident 
occurs  as  possible.  If  rescue  attempts  are 
delayed  too  long,  the  rescue  team  could 
become  a  body  retrieval  team  instead. 
OSHA  also  believes  that  rescue  teams 
must  be  properly  equipped  and  trained 
so  that  the  dangers  noted  by  Mr.  Ocken 
are  minimized.  Fatalities  involving 
rescuers  typically  have  involved 
untrained  or  poorly  trained  individuals 
who  are  not  properly  equipped  for  entry 
into  confined  or  enclosed  spaces  or 
other  dangerous  atmospheres.  Final 
revised  Subpart  B,  generic  general 
industry  permit-space  standard. 
§  1910.146.  ensures  that  rescue 
personnel  are  properly  equipped  and 
fully  trained  to  perform  rescue.  To 
address  the  issue  of  timeliness  in 
responding  to  requests  for  emergency 
ser\ices.  the  introductory  text  to  final 
§  1915.12(e)  requires  employers  to 


provide  a  shipyard  rescue  team  or  to 
arrange  for  an  outside  rescue  service 
that  can  respond  promptly.  OSHA 
believes  that  this  requirement  places  a 
responsibility  on  employers  to  take 
whatever  actions  are  necessary  to  rescue 
entrants  (rather  than  retrieve  bodies) 
from  spaces  covered  by  Subpart  B. 
Employers  must  consider  such  factors  as 
the  response  time,  equipment,  and  state 
of  training  for  rescue  services  not 
composed  of  the  host  employer's  own 
employees  when  he  or  she  chooses  to 
arrange  for  such  services.  The  rescue 
service  selected  by  the  employer  must 
be  able  to  arrive  at  the  worksite  quickly 
enough  to  perform  rescue  and  must  be 
equipped  to  perform  rescue  for  the 
employer  to  be  in  compliance  with  the 
standard. 

In  paragraph  (e)(1).  OSHA  is  requiring 
that  shipyard  rescue  teams  meet  certain 
criteria.  These  criteria  are  intended  to 
ensure  that  shipyard  rescue  teams  are 
properly  trained  and  equipped  to 
perform  rescue.  Outside  rescue  services 
are  already  covered  under  the  generic 
permit-space  standard  in 
§  1910.146(k)(l).  Employers  providing 
these  services  are  general  industry 
employers  (not  shipyard  employers) 
who  will  be  covered  imder  the  general 
industry  standards  for  the  vast  majority 
of  their  work.  Therefore,  the  Agency 
believes  that  it  is  reasonable  and 
appropriate  to  apply  existing 
§  1910.146(k)(l)  to  these  employers 
rather  than  to  adopt  separate 
requirements  for  outside  rescue  services 
in  the  shipyard  standards. 

Paragraph  (e)(l)(i)  requires  each 
employee  assigned  to  the  shipyard  team 
to  be  provided  with  and  trained  to  use 
the  persoiial  protective  equipment  they 
will  need  to  perform  their  function 
safely,  including  respirators  and  any 
rescue  equipment  necessary  for  making 
rescues  from  confined  or  enclosed 
spaces  or  other  dangerous  atmospheres. 

Paragraph  (e)(l)(ii)  requires  that 
employees  assigned  to  the  shipyard 
rescue  team  be  trained  to  perform  their 
rescue  functions  safely  including  entry 
into  confined  and  enclosed  spaces  and 
other  dangerous  atmospheres. 

Paragraph  Ie)(i  )(iii)  requires  that 
shipyard  rescue  teams  practice  their 
skills  at  least  once  every  12  months. 
This  provision  also  requires  practice 
drills  that  include  the  use  of 
mannequins  and  rescue  equipment 
during  simulated  rescue  operations 
involving  physical  facilities  that 
approximate  closely  those  faciUties  from 
which  rescue  may  be  needed.  OSHA  has 
included  a  note  following  this 
paragraph  to  explain  that  the  standard 
recognizes  the  performance  of  an  actual 
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rescue  as  an  acceptable  substitute  for 
practice  drills. 

Paragraph  (e)(l)(iv)  requires  that  at 
least  one  employee  on  each  rescue  team 
maintain  current  certification  in  basic 
first  aid  skills  that  include  maintenance 
of  an  airway,  control  of  bleeding, 
maintenance  of  circulation  and 
cardiopulmonary  resuscitation  (CPR) 
skills. 

Paragraph  (e)(2)  requires  the  employer 
to  inform  outside  rescue  ser\ices  of  the 
hazards  that  their  teams  may  encoiihter 
when  called  to  perform  rescues  from 
confined  or  enclosed  spaces  or  olhor 
dangerous  atmospheres  at  the 
employer's  facility.  The  outside  rescue 
service  can  then  use  this  information  to 
train  and  equip  their  rescue  teams 
appropriately.  This  will  help  to  ensure 
the  protection  of  the  rescue  service's 
employees  and  to  minimize  the  time 
needed  to  rescue  an  injured  employee. 
OSHA  has  included  a  note  following 
final  §  1915, 12(e)(2)  to  encourage 
employers  to  use  the  criteria  listed  in 
paragraph  (e)(1)  to  evaluate  the  skills  of 
the  outside  rescue  service  and  to 
determine  what  in-house  hazard 
information  would  be  most  helpful  to 
that  service. 

In  the  notice  reopening  the  record  on 
Subpart  B,  OSHA  requested  comments 
on  whether  or  not  the  standard  should 
require  the  use  of  any  protocols  (such  as 
preplanning  with  local  rescue  services) 
to  accompany  the  use  of  an  outside 
rescue  service. 

The  rulemaking  participants  agreed 
that,  while  preplanning  with  outside 
rescue  services  was  necessary,  the 
standard  should  not  specify  any 
■particular  protocol  (Ex.  11-3, 11-6,  Il- 
ls, 11-14.  11-15,  11-18, 11-20, 11-22, 
11-24,  11-25, 11-29, 11-35, 11-37, 11- 
47).  For  example,  the  Shipbuilders 
Council  of  America  (Ex.  11-29)  stated: 

VVe  believe  that  the  inclusion  of  this 
subject  matter  will  not  contribute 
significantly  to  an  increase  in  the  quality  or 
response  time  of  a  rescue  team.  Furthermore, 
such  protocols,  may  be' inconsistent  with 
ensuring  that  shipyards  have  the  flexibility  to 
independently  work  out  joint  efforts  that  are 
compatible  with  local  conditions. 

Several  commenters,  however, 
believed  that  the  standard  should 
require  cooperation  and  planning 
between  the  shipyard  employer  and  the 
rescue  service  (Ex.  11-30, 11-39, 11-49, 
11-50).  These  commenters  argued  that 
this  cooperation  and  planning  was 
necessary,  if  an  employer  chooses  an 
outside  rescue  service,  in  order  to 
ensure  effective  rescue.  The  U.S. 
Department  of  the  Navy  (Ex.  1 1-30) 
presented  this  view  as  follows: 

In  those  cases  where  the  employer  does  not 
have  an  in  house  rescue  team,  OSHA  should 


require  the  employer  to  preplan  with  the 
outside  authority  who  is  expected  to  provide 
the  rescue  services.  The  outside  authority 
must  be  familiar  with  the  employer's  facility 
so  that  delays  in  performing  a  rescue  will  be 
avoided  or  minimized.  It  is  recommended 
that  OSHA  require  periodic  drills  to 
document  that  a  rescue  by  an  outside 
authority  can  be  performed  in  a  meaningful 
time  frame. 

OSHA  agrees  with  these  commenters 
that  planning  and  cooperation  is 
necessary  between  employers  and 
outside  rescue  services.  Without 
planning,  the  rescue  service  will  be 
hindered  in  getting  to  the  rescue  site 
and  in  equipping  their  rescue  teams. 
Without  cooperation,  the  outside 
service's  rescue  team  will  be  on  their 
own  when  an  emergency  arises.  Several 
commenters  stated  their  belief  that  the 
language  in  SESAC's  recommendation 
already  required  employers  to  plan  for 
rescue  by  outside  services  a;:d  to 
cooperate  with  these  ser\'ices  to  ensure 
that  the  rescue  teams  are  properly 
trained  and  equipped  (Ex,  11-9, 11-26, 
11-39).  OSHA  agrees  with  these 
commenters,  and  final  §  1915, 12(e)(2) 
adopts  the  SESAC  recommended 
language  with  only  minor  editorial 
changes. 

Paragraph  (f)  of  final  §1915.12 
contains  requirements  for  exchanging 
hazard  information  between  employers. 
This  paragraph  requires  that  each 
employer  whose  employees  work  in 
confined  or  enclosed  spaces  or  other 
dangerous  atmospheres  ensure  that  all 
available  information  on  the  hazards, 
safety  rules,  and  emergency  procedures 
concerning  those  spaces  is  exchanged 
with  other  employers  whose  employees 
may  occupy  the  same  spaces.  The 
purpose  of  this  new  rule  is  to  assure  that 
knowledge  of  the  hazards  in  the  place 
of  employment,  particularly  those 
hazards  that  may  change  daily  or  with 
each  new  contractor  or  subcontractor, 
has  been  communicated  to  all 
employees. 

The  rulemaking  peirticipants 
ovenvhelmingly  approved  the  adoption 
of  the  requirements  related  to 
exchanging  hazard  information  between 
employers  as  listed  in  the  notice 
reopening  the  record  (Ex.  11-1, 11-2, 
11-3, 11-4, 11-5, 11-9,  11-13, 11-15, 
11-19, 11-20,  11-24, 11-26, 11-29, 11- 
35,  11-37, 11-39, 11-47, 11-49, 11-50. 
11-52, 11-53),  These  rulemaking 
participants  advocated  that  the  SESAC 
recommendations  be  incorporated  in 
their  entirety.  They  maintained  that 
cooperation  and  the  exchange  of 
information  between  contractor  and 
employer  was  essential  for  the 
protection  of  all  workers  involved. 


Dreadnought  Marine,  Inc.  (Ex.  11-52), 
expressed  this  view  as  follows: 

It  is  essential  that  contractors  who  perform 
work  in  confined  spaces  be  provided  this 
information  by  the  employer.  Contractor 
personnel  who  work  near  (confined)  spaces 
need  to  understand  and  adhere  to  the  signs, 
placards,  or  other  warnings  posted  by  the 
employer.  DMI  agrees  with  SESAC's 
proposed  additions  entitled  "(g)  Duty  to 
other  employers." 

A  few  commenters  believed  that 
OSHA  should  also  require  contractors  to 
inform  the  shipyard  employer  of  any 
hazard  the  contractor  introduces  into 
the  space  (Ex.  11-30,  11-51).  They 
argued  that,  because  the  contractor  can 
bring  hazards  into  confined  or  enclosed 
spaces  or  other  dangerous  atmospheres 
that  endanger  all  employees  in  the 
space,  the  standard  should  impose 
duties  on  the  contractor  which 
correspond  to  those  imposed  on  the 
employer.  The  IBEW  (Ex.  11-51 ) 
expressed  their  recommendations  a.s 
follows: 

We  concur  with  the  statements  made  in 
paragraph  (C)  noting  the  last  statement. 
"Contractors  working  on  a  job  site  can 
endanger  not  only  their  employees,  but  other 
employers'  employees  as  well."  With  this  in 
mind,  we  feel  that  a  contractor  is  also 
obligated  to  inform  the  host  employer  of  the 
hazards  they  will  introduce  into  the  work 
area  or  confined  space. 

OSHA  agrees  with  the  IBEW, 
Contractors  create  hazards  or  bring 
hazards  into  the  space  which  affect  the 
safety  of  all  employees  working  in  the 
space.  Therefore,  the  final  rule 
incorporates  the  SESAC 
recommendation  modified  as  necessary 
to  obligate  all  employers  to  exchange 
necessary  hazard  information, 

3.  §1915.13    Cleaning  and  Other  Cold 
Work 

This  section  sets  forth  locations  and 
further  testing  and  precautions  that 
must  be  observed  before  and  during 
cleaning  and  cold  work. 

In  paragraph  (a)  of  the  final  rule, 
OSHA  describes  the  spaces  to  which 
this  section  applies.  The  old  standard 
referred  to  those  spaces  in 
§  1915, 12(a)(1)  (i)  and  (ii)  and  (b)(1)  (i) 
through  (iii).  The  Agency  proposed 
minor  editorial  changes,  the  most 
injportant  of  which  involved  listing  the 
spaces  that  must  be  tested,  and 
ventilated  if  necessary,  before  cleaning 
and  cold  work  is  begim,  OSHA  believes 
that  specifying  the  spaces  that  will  be 
affected  by  §  1915,13  in  the  first 
paragraph  will  enable  the  employer  to 
easily  determine  the  scope  of  the 
section.  This  listing,  which  replaces  the 
reference  to  locations,  is  an  editorial 
revision  of  the  previous  requirements. 
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Paragraph  (b)(1)  provides  that  liquid 
residues  in  the  tanks  shall  be  removed 
as  thoroughly  as  practicable  before 
manual  cleaning  starts.  As  in  the 
previous  standard,  spe<  ial  care  is 
required  to  be  taken  to  prevent  the 
spilling  or  the  drainingfof  these 
materials  into  the  water  surrounding  the 
vesseL  For  consistencyjwith  the 
expanded  scope,  OSHA  has  added  the 
requirement  to  take  spocial  care  to 
prevent  spills  onto  the  surrounding 
work  area.  If  liquid  resildues  were 
allowed  to  contaminata  the  surrounding 
water  or  worksite,  empjoyees  would  be 
endangered. 

Paragraph  (b)(2)  reqi 
determine  the  concent 
flammable,  combustibW 
corrosive,  or  irritant  vaj 
done  by  a  competent  parson  prior  to 
starting  cold  work.  This  provision  has 
been  brought  forward  fi|om  previous 
§  1915.13(a)(3),  which  ijequired  tests  to 
maintain  flammable  vaj  tors  below  10 
percent  of  the  LEL.  OSI  A  believes  that 
simply  requiring  tests  d  oes  not  give  the 
employer  enough  guidance  about  what 
tests  are  necessary  to  pr  otect  workers 
during  cleaning  and  oth  er  cold  work. 
Therefore.  OSHA  is  speafying  that  tests 
be  done  for  flammable,  :ombustible, 
toxic,  corrosive,  or  irrit!  nt  vapors. 

Paragraph  (b)(3)(i)  of  he  final  rule 
requires  that  when  the  <  oncentration  of 
flammable  or  combustit  le  vapors  is 
equal  to  or  greater  than  10  percent  of  the 
LEL,  ventilation  must  b '.  provided  at 
flow  rates  sufficient  to  1  eep  the 
concentration  of  flamnii  ible  vapors  at  a 
level  less  than  10  percei  it  of  the  LEL. 
Toxic,  corrosive,  or  irrit  iht  vapors  are 
required  to  be  maintain  id  within  the 
permissible  exposure  lii  aits  and  below 
IDLH  levels  by  paragrap  h  (b)(3)(ii). 

The  previous  rule  at «  1915.13(a)(2) 
and  the  proposed  rule  a  §  1915.13(a)(8) 
(53  FR  48108)  allowed  e  mployers  to 
ventilate  only  major  poi  tions  of  a 
compartment  when,  du(  <  to  the  high 
volatility  of  residues,  cc  ncentration  of 
flammable  or  combustib  le  vapors  of  less 
than  10  percent  LEL  coi  Id  not  be 
achieved.  In  these  circu  nstances, 
employers  had  to  contir  ually  monitor 
the  major  portion  of  the  space  as 
pockets  of  hazardous  va  jor  could  shift 
into  the  work  area  there  )y  putting 
workers  at  risk.  OSHA  c  oes  not  believe 
such  an  approach  to  the  monitoring 
provides  adequate  prote  :tion  for 
employees.  The  Agency  believes  that  a 
compartment  in  which  (  ny  portion  is 
above  10  percent  of  the  .EL  is  unsafe. 
In  addition,  conditions  ( t  or  above  10 
percent  of  the  LEL  coult  result  in  air 
concentrations  which  es  ceed  the  OSHA 
Pi.I  or  IDLH.  This  was  c  learly 


illustrated  by  Marine  Chemists.  Inc.  (Ex. 
7-24FF): 

Many  flammable  products  are  also  toxic  or 
contain  toxic  ingredients  and  in  many  cases 
10  percent  of  LEL  is  well  above  the 
recommended  PEL  and  in  some  cases  may 
exceed  the  IDLH,  for  example: 

S7TR£7VEThe  LEL  is  1%  Styrene=10,000 
ppm,  10%  LEL=0.1%  Styrene=l,000 
ppm,  PEL  for  Styrene=100  ppm 
In  other  words  10  percent  for  Styrene  is  10 

times  the  recommended  PEL 

Ventilating  only  portions  of  a 
compartment  can  mean  that  pockets  of 
hazardous  atmospheres  containing  a 
variety  of  unknown  levels  of  flammable 
vapors  can  remain  within  a 
compartment  providing  a  significant 
potential  for  fire  or  explosion.  Ignition 
could  occur  through  scraping  or 
blasting.  For  example,  the  National  Fire 
Protection  Association  (Ex.  6-10)  noted 
that  ignition  may  occur  from  static 
electricity. 

NFPA  does  not  believe  that  work  in  IDLH 
atmospheres  should  be  encouraged,  except 
for  the  purposes  of  emergency  rescue.  NFPA 
does  not  support  the  prop>osai  of  working  in 
UEL  atmospheres.  The  potential  hazards 
associated  with  ignition  sources,  such  as 
static  electricity,  and  the  introduction  of  air 
to  bring  an  atmosphere  above  the  UEL  within 
the  flammable  range,  are  significant  and 
difficult  to  control.  The  additional  testing 
requirements  would  also  be  significant 

This  concern  was  also  expressed  by 
Independent  Testing  and  Consultation, 
Inc.  (Ex.  6-24). 

All  ignition  sources  cannot  easily  be 
eliminated.  There  remains  possible  ignition 
due  to  static  electricity.  It  has  been  my 
experience  that  owners  and  operators  would  . 
rather  clean  or  otherwise  make  safe  a  tank  or 
compartment  even  if  the  work  required  in  the 
comf)artment  is  of  the  briefest  duration. 

The  Department  of  the  Navy  (Ex.  6- 
31)  stated  that  the  possibility  of  an 
explosion  could  still  be  present  when 
only  the  major  portions  of  a 
compartment  are  required  to  be 
ventilated.  They  noted  that  ventilation 
should  be  used  to  alleviate  a  hazardous 
atmosphere  and  that  continuous 
monitoring  alone  will  not  prevent  the 
possibility  of  an  explosion. 

One  commentef.  Sound  Testing,  Inc. 
(Ex.  6-8),  questioned  OSHA's 
acceptance  of  the  10  percent  LEL  level. 

It  distresses  me  that  even  today  we  are  still 
using  the  10%  LEL  in  helping  to  determine 
whether  a  space  is  '"Safe  for  Workers".  I  have 
written  about  10,000  Manne  Chemist 
certificates,  involving  tens  of  thousands  of 
compartments  and  I  cannot  recall  a  single 
instance  where  1  wrote  "Safe  for  Workers" 
about  a  tank  reading  even  2%  LEL  Why, 
then,  is  OSHA  giving  a  "reference  point" 
significance  to  10%  LEL  as  "Safe  for 
Workers"  criterion? 


OSHA  agrees  with  NFPA, 
Independent  Testing  and  Consultation, 
Inc.  and  the  Navy  and  is  therefore, 
persuaded  that  an  entire  compartment 
must  be  ventilated  sufficiently  to  bring 
the  level  of  flammable  and  combustible 
materials  below  10  percent  of  the  LEL. 
Because  the  ventilation  to  maintain 
conditions  in  the  inajor  portion  of  a 
compartment  would  already  be  in  place, 
increasing  or  redirecting  the  ventilation 
so  that  it  now  adequately  ventilates  the 
entire  compartment  would  put  little  or 
no  additional  burden  on  employers. 

As  to  the  use  of  the  "less  than  10 
percent  LEL"  as  the  level  to  be  achieved . 
before  employees  may  work  in  a  space, 
that  level  is  adopted  from  the  applicable 
national  consensus  standard  (NFPA  306, 
Appendix  A),  which  reflects  current 
practices  and  sampling  technology.  The 
shipyard  industry  has  followed  this    . 
standard  for  the  past  23  years,  and 
OSHA  believes  that  it  provides  a 
sufficient  margin  of  safety.  Of  course, 
employers  are  free  to  use  a  lower  level 
in  their  workplaces  for  additional 
margins  of  safety. 

Paragraph  (b)(4)  of  the  final  rule 
requires  that  the  flammabifity  tests  be 
conducted  by  a  competent  person  "as 
often  as  necessary"  during  cleaning  or 
cold  work  to  determine  the 
concentration  of  flammable  or 
combustible  vapors  present  in  the  work 
space.  This  provision  in  the  final  rule  is 
based  on  the  proposal  (53  FR  48098, 
48102;  Specific  Issue  7).  The  previous 
standard  required  a  competent  person  to 
test  prior  to  commencement  of  cold 
work  and  with  sufficient  frequency 
thereafter,  in  accordance  with 
temperature,  volatility  of  the  residues, 
and  other  existing  conditions  in  and 
about  the  spaces  to  ensure  that  the 
concentrations  of  flammable  vapors 
were  below  ten  (10)  percent  of  tiie  LEL. 
As  explained  in  the  preamble  to  the 
proposal,  some  interested  parties 
requested  clarification  of  the  terra 
"frequently"  contained  in  the  previous 
§  1915.13(a)(3).  (53  CFR  48098)  They 
asked  OSHA  to  specify  in  the  regulation 
how  often  tanks  should  be  checked. 
However,  many  more  commenters  (Ex. 
6-3,6-5,6-10,6-12,6-13,6-15.6-24, 
6-28,-6-33,  6-34)  urged  the  Agency  to 
keep  the  standard  flexible  enough  to 
enable  employers  and  employees  to  take 
into  consideration  all  the  factors  which 
may  influence  the  need  to  recheck  space 
conditions,  including  temperature,  work 
being  performed  in  the  space,  time 
elapsed,  unattended  tanks,  work  breaks, 
and  ballasting  or  trimming.  For 
example,  Bay  Shipbuilding  Corp.  (Ex. , 
6-15)  stated: 


Federal  Register  /  Vol.  59.  No.  141  /  Monday,  July  25,  1994  /  Rules  and  Regulations         37843 


Frequency  of  testing  must  be  based  on  the 
area  conditions  and  complexity  of  the 
hazard.  Ventilation  capability  is  also  a  major 
factor  in  hazard  control.  Once  an  area  has 
been  made  safe,  and  air  quality  can  be 
maintained  with  natviral  or  mechanical 
ventilation,  there  are  no  further  steps  needed 
unless  the  condition  is  modified  by  some 
events  such  as  a  spill,  leak,  or  injection  of  an 
environmentally  altering  element.  Otherwise, 
the  only  thing  to  do  is  to  continue  monitoring 
(which  is  cost  prohibitive);  or  Iwse  the  checks 
on  the  HMIS  scale  for  health,  flammability, 
and  reactivity  of  the  product.  The  higher  the 
HMIS  rating,  the  more  frequent  the  checks. 

The  Department  of  the  Navy  (Ex.  6- 
31)  commented: 

The  term  frequently  is  too  vague  and 
should-be  redefined  to  specify  that,  re-testing 
should  be  dependent  on  alteration  of  specific 
atmospheric  conditions,  manipulation  of 
valves,  or  opening  of  manholes  at  the 
worksite. 

Another  commenter,  Bath  Iron  Works 
Corporation  (Ex.  6-28),  also  in  support 
of  flexibility,  stated: 

No  easy  definition  exists  for  all 
circumstances  requiring  additional 
"frequent"  testing.  This  is  a  situation  which 
requires  the  judgment  of  the  Marine  Chemist, 
based  on  his  knowledge  of  the  last  three 
cargoes,  their  properties  and  the  effectiveness 
of  the  cleaning  procedures  used.  Some 
cargoes, -such  as  alcohols,  light  fuel  oils,  etc., 
leave  no  harmful  residues  after  adequate  tank 
cleaning  and  ventilation.  Under  such 
situation,  testing  every  24  hours  is  adequate. 
Other  cargoes  leave  residues,  or,  particular 
tank  coatings  partially  absorb  cargo  residues, 
only  to  release  vajjors  slowly  over  time, 
regardless  of  how  the  cleaning  operations 
were  conducted.  These  conditions  require 
atmospheric  testing  more  frequently. 

OSHA  agrees  with  the  commenters" 
views  that  the  frequency  of  testing  an 
atmosphere  is  best  determined  by  the 
specific  situation  encountered  and  that 
a  requirement  to  recheck  a  tank  at 
specified  intervals  would  not 
necessarily  raise  the  level  of  safety. 
However,  it  is  imperative  that  the 
atmosphere  be  checked  often  enough  to 
ensure  that  it  is  safe  for  workers.  To  that 
end,  Appendix  A  to  Subpart  B  in  the 
final  rule  provides  supplementary 
information  to  assist  employers  and 
employees  in  determining  the  frequency 
with  which  a  tank  must  be  tested  in 
order  to  ensure  atmospheric  conditions 
are  being  maintained.  The  six  most 
common  factors  (temperature,  work  in 
the  tank,  period  of  time  elapsed, 
unattended  tanks,  work  breaks,  and 
ballasting  or  trimming)  are  discussed, 
and  examples  are  provided  as  guidance. 
Appendix  A  is  unchanged  from  the 
proposal  (53  FR  48110). 

Paragraph  (b)(5)  requires  releases  of 
flammable,  combustible,  toxic,   . 
corrosive,  irritant,  and  fumlgant 


materials  to  be  cleaned  up  as  work 
progresses.  The  requirement  that  liquid 
residues  of  flammable  and  toxic 
materials,  which  includes  all  of  the 
contaminants  described  above,  were  to 
be  cleaned  up  as  work  progresses  was 
brought  forward  from  the  previous 
provision  §  1915.13(a)(1).  In  this  final 
rule,  OSHA  has  fisted  additional 
materials,  corrosive,  and  irritant,  that 
must  be  cleaned  up  as  work  progresses 
because  they  can  be  dangerous  to 
employees  working  in  these  hazardous 
atmospheres. 

Paragraph  (b)(6)  prohibits  entry  into 
spaces  where  the  concentration  of 
flammable  or  combustible  vapors  equals 
or  exceeds  10  percent  of  the  lower 
explosive  limit  and  specifies  the  limited 
exceptions  under  which  an  employee 
may  enter  or  work  in  such  spaces.  The 
exception  is  imchanged  from  the 
previous  rule,  §  1915.12(d).  but  has  been 
placed  in  the  cleaning  and  other  cold 
work  section  for  clarification.  An 
employee  may  enter  the  space  for 
emergency  rescue  or  for  a  short  duration 
to  install  the  ventilation  required  to  start 
operations.  In  those  instemces  there 
must  be  no  ignition  sources  present,  the 
space  must  be  monitored  continuously, 
the  atmosphere  in  the  space  must  be 
maintained  above  the  LIEL,  and 
appropriate  personal  protective 
equipment  must  be  provided.  A  note 
has  been  added  as  a  reminder  that  other 
provisions  for  work  in  IDLH  and  other 
dangerous  atmospheres  are  located  in 
Subpait  I,  Personal  Protective 
Equipment,  of  this  part. 

Paragraph  (b)(7)  of  the  final  rule 
requires  that  a  competent  person  test 
ventilation  discharge  for  possible 
accumulation  in  concentrations  that 
may  be  hazardous  to  employees. 

Paragraph  (b)(8)  requires  that  when 
the  test  required  in  paragraph  (b)(7) 
above  indicates  that  concentrations  of 
exhaust  vapors  that  are  hazardous  to 
employees  are  accumulating,  all  work  in 
the  contaminated  area  shall  be  stopped 
and  the  employees  evacuated  until  the 
vapors  have  dissipated  or  been 
removed.  These  two  requirements  are 
the  same  as  the  existing  requirements  in 
§  1915.13(a)(5).  OSHA  has  separated 
these  two  requirements  for  clarity, 
redesignating  them  as  proposed 
paragraphs  (b)(9)  and  (b)(10)  and  as 
paragraphs  (b)(7)  and  (b)(8)  of  the  final 
rule. 

Paragraph  (b)(9)  of  the  final  rule 
requires  that  only  approved  explosion- 
proof,  self-contained  portable  lamps 
shall  be  used  in  spaces  described  in 
paragraph  (a)  of  this  section  before  the 
spaces  have  been  certified  as  "Safe  for 
Workers."  The  previous  rule, 
§  1915.13(b),  had  the  same  requirement 


Paragraphs  (b)(7),  (b)(8)  and  (b)(9)  of  the 
final  rule  are  being  promulgated  with 
several  editorial  changes  for  clarity. 

Paragraph  (b)(10)  of  the  final  rule 
requires  that  signs  that  can  be 
understood  by  all  employees  and  that 
prohibit  sources  of  ignition  be  posted. 
Sources  of  ignition  include  smoking  and 
open  flames  that  were  specified  in  the 
previous  §  1915.13(c).  This  requirement 
merely  states  what  was  implicit  before; 
that  is,  that  signs  must  be  clearly 
understood  by  all  employees.  Numerous 
comments  were  received  on  the  subject 
of  signs  (Ex.  6-3.  6-4.  6-6.  6-8,  6-10, 
6-12,  6-15).  A  common  concern  was 
expressed  by  the  U.S.  Coast  Guard  who 
said  that  in  their  area,  most  shipyard 
workers  possessed  a  limited  command 
of  the  Enghsh  language.  They  noted  that 
these  workers  tended  to  avoid  reading 
long  or  confusing  documents  and  that 
for  them,  a  simple  statement  at  each 
space.would  be  most  effective  (Ex.  6-4). 
OSHA  is  addressing  this  problem  by 
requiring  that  the  sign  be  understood  by 
all  employees. 

The  previous  standards  required  signs 
prohibiting  smoking  and  the  use  of  open 
flames  to  be  posted  on  the  open  deck 
adjacent  to  the  access  to  spaces 
described  in  §  1915.14(a).  With  tho 
expansion  of  the  scope  to  include  land- 
side  operations,  the  final  rule  deletes 
the  reference  to  decks  and  substitutes 
directions  for  posting  that  apply  to  the 
entire  shipyard.  Signs  must  now  be 
prominently  posted  at  the  entrance  to 
those  spaces,  in  adjacent  spaces,  and  in 
the  open  area  adjacent  to  those  spaces. 
Signs  must  be  "prominently  posted," 
i.e.,  clearly  visible  to  affected 
employees.  For  example,  signs  posted 
behind  a  door  do  not  effectively  advise 
or  warn  employees  of  the  working 
conditions.  The  purpose  and  intent  of 
the  language  in  paragraph  (b)(10)  of  the 
final  rule  is  to  ensure  that  all  employees 
are  made  aware  of  the  danger  of  ignition 
sources  in  the  workplace. 

Paragraph  (b)(ll)  of  the  final  rule 
requires  that  all  air  moving  equipment 
and  component  parts  that  are  capable  of 
generating  a  static  electrical  charge  of 
sufficient  energy  to  create  a  source  of 
ignition  be  bonded  electrically  to  the 
structure  of  a  vessel  or  vessel  section  or, 
in  the  case  of  land-side  spaces, 
grounded  to  prevent  unintentional 
discharge  of  a  static  charge.  This 
requirement  is  the  same  as  the  previous 
rule,  §  1915.13(d),  except  that  land-side 
operations  are  now  covered. 

Paragraph  (b)(12)  of  the  final  rule 
requires  that  fans  have  non-sparking 
blades  and  that  portable  air  ducts  be  of 
non-sparking  materials.  This 
requirement  is  unchanged  from  the 
previous  rule.  §  1915.13(eJ.  In  its  effort 
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to  make  regulatory  text  more  condse, 
OSHA  has  combinea  proposed 
paragraphs  §  1915.13(b)(14)  and  (15)  as 
paragraph  (b)(12)  of  the  final  rule. 

The  Note  OSHA  proposed  to  include 
at  the  end  of  this  sration  has  been 
rewritten  in  note  forinat  and  is  carried 
forward  into  this  finil  rule  as  follows: 

Note:  See  §  1915.12(d)  of  this  part  and 
applicable  requiremenfe  of  29  CFR  part  1915. 
subpart  Z  for  other  proyisions  affecting 
cleaning  or  cold  work. 

By  including  this  final  note  in 
§  1915.13,  OSHA  is  Jeminding 
employers  of  other  Subparts  of  part 
1915  as  well  as  paragraphs  of  this 
Subpart  that  may  ap  >ly. 

4.  §1915.14    Hot  W  irk 

This  section  addre  sses  the  safety 
precautions  that  must  be  taken  prior  to 
starting  hot  work  in  ( ir  on  spaces  and 
adjacent  spaces  that  i  :ontain  or  have 
contained  combustifa  e  or  flammable 
liquids  or  gases,  related  piping  and 
accessories.  The  requirement  that 
certain  spaces  must  be  certified  "Safe 
for  Hot  Work"  by  a  hlarine  Qiemist  or 
a  Coast  Guard  authoi  ized  person  before 
hot  work  is  permittee  is  retained  from 
the  previous  standar(  1.  This  section  also 
clearly  identifies  tho: «  locations  within 
shipyard  employmen  t  where  a  shipyard 
competent  person  is  dlowed  to  approve 
hot  work. 

The  scope  has  beei  i  expanded  to  cover 
land-side  confined  ai  id  enclosed  spaces 
and  other  dangerous  atmospheres  in  the 
shipyard  as  well  as  v  »sels  and  vessel 
sections,  in  other  wo  ds.  all  of  shipyard 
employment.  The  on  jinal  section 
covered  employees  e  igaged  in 
shiprepairing.  with  c  ;rtain  sections 
covering  only  shipbri  laking.  OSHA 
proposed  to  expand  c  overage  to  all 
shipbuilding,  shipbrt  aking,  and  ship 
repair  (53  FR  48094)  md  with  the 
reopening  of  the  reco  -d  OSHA  sought 
comment  on  expanding  the  scope  to  all 
shipyard  employment. 

OSHA  requested  public  comment  on 
whether  permits  shoi  Jd  be  required  for 
hot-work  in  all  of  shi  jyard  employment, 
and.  if  so.  whether  th  3  permits  need  to 
be  posted  (57  FR  28li5.  June  24.  1992). 
Over  30  conunenters  responded  (Ex.  11- 
2.  11-3, 11-6. 11-14. 11-15.  11-18, 11- 
19.  11-20.  11-21,  11-24, 11-25. 11-26. 
11-27.  11-28.  11-30,  11-36.  11-37, 11- 
38.  11-39.  11-40. 11-41. 11-43.  11-44. 
11-29. 11-30.  11-31.  11-34, 11-35.  11- 
45.  11-47,  11-49,  11-50,  11-51.  11-53). 
Most  of  the  comment  ;  set  forth  the  steps 
that  must  be  taken  be  ore  hot  work  may 
be  done,  regardless  ol  whether  a  formal 
permit  is  issued.  The; '  noted  that  the 
spaces  must  be  evaluated  and  tested  to 
determine  their  condi  lions  before  entry 


or  hot  work  can  begin.  For  confined 
spaces  determined  to  be  "safe  for  hot 
work,"  they  said  a  certificate  is  issued 
by  a  Marine  Chemist  and  posted  at  the 
work  site.  They  asserted  that  this 
practice  is  followed  throughout  the 
maritime  industry.  Most  indicated  that 
requiring  hot  work  permits  in  addition 
to  the  certificate  would  not  increase  the 
safety  of  hot  work. 

The  need  for  hot  work  permits  in 
shipyards  was  considered  and 
unanimously  rejected  by  SESAC  at  their 
September  3. 1992.  meeting  (Tr.  470). 
Chairman  Linwood  Temple.  CMC, 
argued  that  a  permit  system  would  be 
useless  and  less  protective  (SESAC.  Tr. 
September  3,  1992.  468-469).  Lt. 
Commander  Joe  Ocken  bom  the  5th 
Coast  Guard  District  testified  that  OSHA 
"should  not  •  •  •  take  the  general 
industry  standard  language  (on  permits) 
and  carr>'  that  over  into  1915.12" 
(SESAC  Tr.  September  3. 1992.  461). 
Captain  Lawrence  Reed,  representing 
NIOSH,  stated  that  he  shared: 

*  •  *  The  concern  of  Lt.  Commander  Joe 
Ocken  •  •  •  that  seine  (of  the  provisions  of 
the  permit  required  conHned  space  standard] 
•  •  *  are  less  protective  than  the  existing 
language  of  1915.14  and  (that  he)  would 
propose  we  go  with  the  existing  1915.14. 
(SESAC  Tr.  September  3.  1992.  467-466) 

Mr.  Charles  Klein,  representing 
Newport  News  Shipbuilding,  stated: 

*  •  *  What  the  shipbuilding  industry  and 
shiprepairing  industry  is  doing  right  now 
with  respect  to  confined  spaces  is  working 
Gne.  The  number  of  explosions  that  you  see, 
the  number  of  fatalities  that  you  see,  are 
virtually  nil.  and  that  would  suggest  that  the 
existing  language  that's  found  in  1915  is 
more  than  adequate,  and.  in  fact,  probably 
would  be  better  taken  over  to  the  general 
industry  than  what  is  proposed  for  general 
industry.  (SESAC  Tr.  September  3, 1992. 
465-466) 

Mr.  Lou  D'Ambrosio.  representing  the 
Washington  and  Northern  Idaho  District 
Council  of  Laborers'  International  Union 
of  North  America,  agreed  that  the  permit 
system  would  be  less  protective  (SESAC 
Tr.  September  3.  1992.  469). 

OSHA  has  considered  the  evidence 
and  agrees  with  the  SESAC  consensus 
that  workers  in  shipyard  employment 
are  adequately  protected  by  the  current 
hot  work  standards,  without  the  need 
for  a  permit  system.  Shipyards  are 
unique  in  that  they  rely  on  Marine 
Chemist  and  competent  persons  to 
oversee  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres.  In 
many  locations,  a  Marine  Qiemist  is 
required  to  issue  a  certificate  before  any 
hot  work  can  be  done.  The  Marine 
Chemist  Certificate  can  only  be  issued 
when  conditions  within  and  adjacent  to 
spaces  which  have  contained  a 


flammable  or  combustible  gas  or 
material  have  been  cleaned  and 
inspected  and  found  to  be  safe  (gas  fi^e). 
Moreover,  the  certificate  specifies  other 
requirements  for  entry  and  work  such  as 
ventilation,  fire  watch  placement,  and 
personal  protective  equipment,  and 
requires  a  competent  person  to  reinspect 
and  test  the  space  as  directed  in  order 
to  maintain  the  conditions  of  the  Marine 
Chemist  certificate.  Similarly,  the 
competent  person  cannot  grant 
permission  for  hot  work  in  those 
locations  that  he  or  she  is  allowed  to 
test  and  certify  until  the  conditions  are 
safe  for  hot  work.  In  addition,  both  the 
Marine  Chemist  and  the  competent 
person  are  required  to  produce  written 
certifications  that  must  be  posted,  as 
required  in  §§  1915.14(a)(2)  and 
1915.7(d)  (1)  and  (2)  respectively.  As 
added  protection,  the  Marine  Chemist 
requires  a  competent  person  to  recheck 
the  space  to  ensure  that  conditions  do 
not  change.  If  there  is  a  change  in  the 
space,  the  competent  person  must  stop 
work  and  recall  the  Marine  Chemist  to 
recertify  that  the  space  is  safe  for  hot 
work  before  work  can  restart.  These 
certifications  and  recordings  are 
comparable  to  permits,  in  that  an 
employee  may  not  perform  hot  work  in 
a  confined  or  enclosed  space  or  other 
dangerous  atmosphere  until  a  certificate 
is  issued.  OSHA  is  persuaded  that  the 
current  requirements,  modified  for 
clarity,  provide  protection  comparable 
to  §  1910.146  to  employees  in  the 
shipyard.  Therefore.  OSHA  is  not 
requiring  hot  work  permits  in  subpart  B. 

OSHA  also  requested  comment  on 
whether  hot  work  should  be  prohibited 
on  insulated  bulkheads  and  if  so. 
whether  all  the  insulation  needed  to  be 
removed.  The  Agency  asked  whether 
there  have  been  situations  where  toxic 
vapors  have  evolved  from  heated 
insulation,  and  whether  fires  have 
broken  out  during  and  after  hot  work 
operations.  (53  FR  48102)  A  number  of  '. 
parties  filed  comments  on  this  issue 
(e.g.,  6-8,  6-12,  6-15,  6-18.  6-21.  6-22. 
6-23,  6-24,  6-26,  6-31.  6-33.  6-34.  6- 
36,  6-37).  These  comments  provided  a 
wide  range  of  views  and  some  anecdotal 
information,  but  contained  insufficient 
evidence  to  indicate  that  hot  work  on 
insulated  bulkheads  should  be 
prohibited.  Therefore.  OSHA  is  not 
addressing  this  issue  in  subpart  B. 

Paragraph  (a)(1)  requires  a  Marine 
Chemist  or  a  U.S.  Coast  Guard 
authorized  person  to  certify  certain 
spaces  as  "Safe  for  Hot  Work"  before 
hot-work  may  be  done  on  or  in  them. 
Other  than  the  expansion  of  coverage  to 
land-side,  the  requirements  for  hot  work 
are  the  same  as  in  the  previous 
standard.  However,  §  1915.14  has  been 


reorganized  and  editorial  changes  have 
been  made  to  add  clarity. 

Paragraph  (a)(l)(i).  (a)(l)(li)  and 
(a)(l}(iii)  list  the  confined  and  enclosed 
spaces  and  other  dangerous 
atmospheres  along  with  their  adjacent 
spaces  within  shipyard  employment 
that  must  be  inspected  and  tested  by  a 
Marine  Chemist  or  Coast  Guard 
authorized  person  prior  to  hot  work. 
OSHA  has  deleted  all  references  to  tank 
vessels  and  dry  cargo,  miscellaneous 
and  passenger  vessels  because  the  scope 
now  includes  all  vessels  and  vessel 
sections  and  land-side  hot  work 
activities.  The  requirements  are 
unchanged  from  the  previous 
requirements  of  1915.14  (a)(l)(i), 
(a)(l)(ii).  and(a)(l)(iii),  but  editorial 
changes  have  been  made  to  add  clarity. 
Paragraph  (a)(l)(iv)  has  been  changed 
and  relocated  for  clarity  and 
consistency.  In  the  previous  riile,  a 
Marine  Chemist  certificate  was  not 
necessary  for  hot  work  on  dry  cargo, 
miscellaneous,  and  passenger  vessels 
when  the  work  was  performed  on 
spaces  adjacent  to  cargo  tanks,  as  long 
as  the  gas  or  liquid  in  the  tanks  had  a 
flash  point  below  150"  Fahrenheit  and 
the  work  was  performed  at  least  25  feet 
(7.5  m)  away  from  the  tank.  This 
exception  has  been  expanded  to  any 
work  in  shipyards  where  the  criteria  are 
met,  because  the  criteria  are  equally 
applicable  to  land-side  operations. 
Paragraph  (a)(2)  carries  forth  the 
requirement  that  the  certificate  issued 
by  the  Marine  Chemist  or  the  Coast 
Guard  authorized  person  be  posted  in 
the  immediate  vicinity  of  the  affected 
area  and  kept  on  file  for  a  period  of  at 
least  3  months  from  the  date  of 
completion  of  the  operation  for  which 
the  certificate  was  generated. 

Paragraph  (b)  covers  those  areas  of  the 
vessel  and  land-side  spaces  within  the 
shipyard  where  a  competent  person  can 
give  permission  for  hot  work  to  proceed 
after  he  or  she  has  inspected  and  tested 
the  space  or  area  for  flammability.  The 
substantive  requirements  of  this 
paragraph  remain  unchanged  from  the 
previous  requirements  except  that  land- 
side  confined  and  enclosed  spaces  and 
other  dangerous  atmospheres  are  now 
included. 

Paragraph  (b)(1)  states  that  hot  work 
is  not  permitted  in  or  on  any  of  the 
listed  spaces  or  adjacent  spaces  in 
§  1915.14(b)(1)  (i)  through  (v)  until  the 
spaces  have  been  tested  for  flammability 
and  found  to  contain  no  concentrations 
of  flammable  vapors  equal  to  or  greater 
than  10  percent  of  the  lower  explosive 
limit.  These  spaces  are:  Dry  cargo  holds; 
the  bilges;  the  engine  or  boiler  room 
where  a  Marine  Qiemist's  or  a  Coast 
Guard's  authorized  person's  certificate 


is  not  required;  vessels  and  vessel 
sections  where  a  Marine  Chemist  or 
Coast  Guard  authorized  person's 
certificate  is  not  required  under 
paragraph  (a)(l)(i)  of  this  section;  and 
land-side  encloised  or  confined  spaces  or 
other  dangerous  atmospheres  not 
covered  in  §  1915.14(a).  The  previous 
rule,  in  §  1915.14  (b)  and  (cj,  contains 
the  same  requirements  found  in 
§  1915.14(b)(1)  (i)  through  (iv).  Section 
1915.15(b)(l)(v)  extends  the  coverage  to 
land-side  operations  within  shipyard 
employment. 

m  paragraph  (b)(2),  requires  a  space  or 
adjacent  space  that  has  been  tested  and 
found  to  contain  a  concentration  of 
flammable  vapors  equal  to  or  greatei' 
than  10  percent  of  the  lower  explosion 
limit  to  be  labeled  Not  Safe  for  Hot 
Work.  The  space  or  adjacent  space  must 
than  be  ventilated  at  volumes  and  flow 
rates  sufficient  to  ensure  that  the  vapor 
concentration  is  below  10  percent  of  the 
lower  explosive  limit.  This  requirement 
is  unchanged  from  the  previous 
§  1915.14(b)  and  (c). 

Section  1915.14  (c)  and  (d)  of  the 
previous  rule  have  been  deleted  because 
their  contents  have  been  moved  to  other 
places  in  subpart  B.  For  example,  hot 
work  performed  in  engine  and  boiler 
rooms  is  now  covered  by  paragraph 
(bJ(lMiii),  and  the  hot  work  ftt)ra  open 
decks  and  tanks  without  overheads 
previously  addressed  by  §  1915.14(d)  is 
now  covered  in  §  1915.14  (a)  and  (b). 

The  previous  rule  allowed  the 
employer  to  inert  spaces  with  non- 
flammable gas  or  water  in  shipbreaking 
operations.  This  provision  was  not 
included  in  the  1988  proposal  and  no 
commenters  addressed  this  issue.  OSHA 
is  not  carrying  forth  inerting  as  a 
specific  provision  because  hot  woricx>n 
an  inerted  space  must  be  approved  by 
a  Marine  Chemist  or  Coast  Guard 
authorized  person.  Work  requiring  a 
Marine  Chemist's  certificate  is 
thoroughly  covered  in  paragraph 
1915.14(a)  above.  Finally  §  1915.14  ends 
with  a  note  referring  users  to  Appendix 
A.  Appendix  A  refers  users  to  various 
other  sections  of  part  1915  regulations 
that  are  directly  relevant  to  hot  work. 
Those  sections,  especially  Subpart  D, 
Welding,  need  to  be  reviewed  carefully 
prior  to  starting  hot  work. 

5.  §1915.15    Maintenance  of  Safe 
Conditions 

The  principal  substantive  change  to 
this  section  continues  to  reflect  OSHA's 
general  decision  to  expand  the  scope  of 
Subpart  B  to  cover  all  phases  of 
shipyard  employment  as  defined  in  the 
final  rule.  Operations  covered  by  the 
previous  requirements  in  §  1915.15  were 
limited  to  ship  repairing  and 


shipbreaking.  Under  the  previous  rule, 
only  employers  engaged  in  ship 
repairing  operations  i>eeded  to  comply 
with  paragraph  (a)  of  §  1915.15  and  only 

employers  engaged  in  shipbreaking 
operations  needed  to  comply  with 
paragraph  (b)  of  §  1915.15.  Because  of 
the  expansion  of  the  scope  of  Subpart  B 
to  include  all  phases  of  shipyard 
employment,  the  final  rule  consolidates 
the  requirements  of  §  1915.15 
paragraphs  (a)  and  (b)  into  one  section 
of  requirements  that  apply  to  all  phases 
of  shipyard  employment. 

OSHA  raised  two  issues  in  the 
proposal  that  are  related  to  the 
maintenance  of  safe  conditions  as 
regulated  in  this  section.  These  issues 
concern  the  frequency  of  retesting  and 
the  need  for  testing  to  be  accompanied 
,  by  visual  inspections. 

Proposed  §§  1915.13(b)(4)  and 
1915.15  addressed  the  requirement  to 
conduct  atmospheric  tests  frequently. 
Proposed  §  1915.13(b)(4)  would  have 
required  that  factors  which  influence 
the  frequency  of  rechecking.  such  as  air 
temperature  and  residue  volatility,  be 
considered  when  determining  how  often 
to  retest,  while  proposed  paragraphs  (d) 
and  ({)  addressed  the  need  for  frequent 
atmospheric  tests  in  order  to  maintain 
the  initial  working  conditions  in  a  tank. 

Neither  OSHA's  previous  standard 
nor  the  proposal  specified  how 
frequently  a  tank  should  be  rechecked. 
Public  comment  was  solicited  as  to 
whether  OSHA  should  specify  the 
frequency  of  testing  in  the  standard,  and 
if  so,  what  that  frequency  should  be  and 
why.  OSHA  also  asked  if  the  factors 
which  influence  the  need  to  check  tanks 
frequently  should  be  addressed  directfy 
in  the  standard.  Finally,  the  Agency 
sought  comment  on  whether  OSHA 
should  change  the  term  "frequently"  to 
"as  often  as  necessary"  and  if  so,  why. 

Many  commenters  addressed  this 
issue  and  most  favored  requiring  testing 
"as  often  as  necessary"  and  setting  forth 
the  conditions  that  determine  the  actual 
frequency.  For  example,  the  U.S.  Navy's 
Environmental  Healdi  Center  (Ex.  6-31) 
commented, 

The  term  frequently  is  too  vague  and 
should  be  redefined  to  specify  that  re-testing 
should  be  dependent  on  alteration  of  specific 
atmospheric  conditions,  manipulation  of 
valves,  or  opening  of  manholes  at  the  work 
site. 

Shipbuilders  Council  of  America.  (Ex. 
6-3)  indicated  that  OSHA  should  not 
attempt  to  define  "frequently."  SCA 
stated  that, 

if  an  attempt  is  made  to  define  the  term 
"frequently."  it  may  create  more  problems 
than  it  would  solve.  Illustrative  ia  defining 
"frequently"'  as  ever)-  two  hours.  There  may 
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agreed  that  requiring 
necessary"  would  be 


be  some  tanks  that  oi  ily  need  monitoring 
three  times  a  shift  initead  of  four.  There  are 
also  some  tanks  that  may  require  continuous 
monitoring.  Using  the  terminology  "as  often 
as  necessary"  solves  these  problems,  and 
allows  the  individua^  monitoring  the  areas 
a  little  more  discretic  n  at  utilizing  their 
precious  time  wisely 

NFPA  (Ex.  6-10 
testing  "as  often  as 
appropriate. 

The  standard  is  in 
minimum  requirements 
predetermined  speci 
spaces  through  regu 
the  various  factors  w 
conditions  *  *  * 
been  authorized, 
some  frequency  to  ensure 
not  changing  thus  en 
the  workers  in  the 
retesting  must  be  det4rm 
individual  condition; 
the  work  activity.  Vai  ious 
described  in  Append;  k 
affect  the  initial  conditions 
need  to  be  prepared 
entry,  subsequent 
often  where  accident! 
was  either  no  testing 
consideration  of  the 
*vhich  might  occur 
or  other  factors.  NTP/ . 
*  *  *  that  frequency 
expressed  in  terms  of 


Oni  ;e 

rete  iting 


I  spi  ice. 


tended  to  provide 
.  Establishing  a 
I  ied  frequency  for  testing 
h  tions  may  not  allow  for 
lich  may  alter 
the  initial  entry  has 
is  necessary  at 
that  conditions  are 
I  langering  the  safety  of 
.  The  frequency  of 
ined  by  the 
and  circimistances  of 
factors  as 
A  to  Subpart  B  may 

Confmed  spaces 
the  basis  of  initial 
.  and  safe  exit.  Most 
have  resulted,  there 
or  initial  entry  or  no 
c  lange  in  conditions 
to  the  work  process 
supports  the  concept 
if  follow-up  testing  be 
"as  often  as  necessary". 


ici 
:  wo  k 


•di  e 


liouri 


On  the  other  han  1 
of  the  U.S.  Coast  ciard 
OSHA  specify  a  4 
minimum,  althougl 
acknowledged  that 
and  competent  per^ns 
their  judgment  on 


ne<  essary' 


*   *   *  A  minimum 
specified*   *  *  In  general 
tested  "as  often  as 
implies  that  relevant 
considered  and  a  jud^ent 
need  for  retesting.  Te;  ting 
not  imply  any  judgme  nt 

This  period  should 
an  occupied  space  or 
unoccupied  space.  No 
allowed  to  enter  an  ur 
it  has  been  tested/ rete  ;ted 
The  24  hour  requirem  mt 
NFPA  306-1988  2-6.1 
"Work  authorized  by 
commence  within  24 
noted  on  the  Certitlcaje. 
e.xtended  to  competen : 
as  Marine  Chemist  tes 
the  role  of  the 
monitoring  conditions 
space  is  unoccupied  il 
from  e.xplosion  or 

The  4  hour 
spaces  is  needed  to 
entered  unless  the  on-tiuty 
has  first  hand  knowlei  gi 
of  a  tank  have  remain 
those  of  initial  testing 
authorization 
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•  requiren  ent 


ensure 


the  Commandant 
recommended 
retesting 
he  also 

vlarine  Chemists 
must  exercise 
fl-equency  of  testing. 


irequency  should  be 
spaces  should  be 
This  phrasing 
1  ictors  have  been 

made  about  the 

frequently"  does 

«  * 

lot  exceed  4  hours  for 
4  hours  for  an 
person  should  be 
occupied  space  unless 
within  4  hours, 
is  an  extension  of 
which  states  that 
he  Certificate  must 
urs  unless  otherwise 

This  should  be 
person  testing  as  well 
ing.  especially  since 
nt  person  is  one  of 
of  spaces.  Even  if  a 
represents  a  hazard 
entry, 
for  occupied 
that  spaces  are  not 
competent  person 
;e  that  the  conditions 
unchanged  from 
nd  entry 


una  jthorized  i 


cd 


NIOSH  recommended  OSHA  set  the 
frequency  of  testing,  but  rather  than 
specifying  as  a  minimiun  time  interval, 
they  listed  the  factors  that  should  be 
considered  in  determining  how  often  an 
atmosphere  must  be  tested  (Ex.  6-14). 

NIOSH  suggests  that  OSHA  specify  the 
fi^uency  of  atmospheric  testing.  The 
frequency  of  atmospheric  testing  depends 
upon  a  number  of  factors.  These  factors 
should  be  listed  in  the  standard  (such  as 
nature  of  hazard,  temperature  within  tank, 
type  of  work  in  tank,  elapsed  time, 
unattended  tanks,  work  breaks,  residue 
volatility,  etc.).  Testing  intervals  should  be 
established  according  to  these  factors  as 
determined  by  the  following  NIOSH- 
recommended  hierarchy:  (1)  Marine  Chemist. 
(2)  Certified  Industrial  Hygienist  (CIH)  or 
Certified  Safety  Professional  (CSP),  or  (3) 
Coast  Guard  Authorized  Person  [§  1915.111. 
Furthermore.  NIOSH  suggests  that 
'competent  person'  l§  1915.7),  as  defined  by 
OSHA.  is  not  trairied  sufficiently  to 
determine  testing  frequency.  At  a  minimum. 
NIOSH  suggests  that  testing  be  done  at  'time 
of  entry'  and  continuously  or  periodically 
during  occupancy,  particularly  if  conditions 
are  changing. 

Bay  Shipbuilding  (Ex.  6-15) 
commented. 

Frequency  of  testing  must  be  based  on  the 
area  conditions  and  complexity  of  the 
hazard.  Ventilation  capability  is  also  a  major 
factor  in  hazard  control.  Once  an  area  has 
been  made  safe,  and  air  quality  can  be 
maintained  with  natural  or  mechanical 
ventilation,  there  are  no  further  steps  needed 
unless  the  condition  is  modified  by  some 
events  such  as  a  spill,  leak,  or  injection  of  an 
environmentally  altering  element.  Otherwise, 
the  only  thing  to  do  is  to  continue  monitoring 
(which  is  cost  prohibitive);  or  base  the  checks 
on  the  HMIS  scale  for  health,  flammability, 
and  reactivity  of  the  product.  The  higher  the 
HMIS  rating,  the  more  frequent  the  checks. 

The  American  Waterways  Shipyard 
Conference  (AWSC)  (Ex.  6-23) 
commented. 

The  requirement  to  frequently  test  the 
confined  spaces  is  already  defined  by  the 
nature  of  the  work.  i.e..  the  changing  of  work 
shifts,  etc.  There  is  no  need  to  further  define 
the  term  in  the  regulation. 

Independent  Testing  and  Consultation 
(Ex.  6-24)  commented. 

There  is  no  way  to  define  all  of  the 
parameters  which  will  decide  how  often  a 
tank  or  compartment  should  be  tested.  The 
Marine  Chemist  or  Coast  Guard  authorized 
person  can  indicate  on  the  certificate,  how 
often  the  space  is  to  be  tested.  The  wording 
in  1915.15  (d)  and  (f)  should  therefore  be 
changed  to  'as  frequently  as  necessary  to 
ensure.  •  •  • 

Bath  Iron  Works  Corporation  (Ex.  6- 
28)  commented. 

No  easy  definition  exists  for  all 
circumstances  requiring  additional  frequent' 
testing.  This  is  a  situation  which  requires  the 
judgment  of  the  Marine  Chemist,  based  on 


his  knowledge  of  the  last  tliree  cargoes,  their 
properties  and  the  effectiveness  of  the 
cleaning  procedures  used.  Some  cargoes, 
such  as  alcohols,  light  fuel  oils,  etc.,  leave  no 
harmful  residues  after  adequate  tank  cleaning 
and  ventilation.  Under  such  situations, 
testing  every  24  hours  is  adequate.  Other 
cargoes  leave  residues,  or.  particular  tank 
coatings  partially  absorb  cargo  residues,  only 
to  release  vapors  slowly  over  time,  regardless 
of  how  the  cleaning  operations  were 
conducted.  These  conditions  require 
atmospheric  testing  more  frequently.  Ix)ng 
term  experience  at  Bath  Iron  Works  dealing 
with  Diesel  Fuel  Marine  (DFM),  JP-5,  and 
several  preservative  coatings  have  shown  no 
changes  in  atmospheric  conditions  from  one 
24  hour  period  to  another.  In  these  cases,  the 
Coast  Guard  guidelines  of  testing  once  each 
24  hours  is  adequate. 

OSHA  has  taken  reasonable  measures  of 
increasing  the  awareness  of  the  dangers  of 
sealed  or  confined  spaces  by  providing 
guidelines  and  situations  which  could  create 
hazardous  atmospheres  in  the  discussion 
presented  in  Appendix  A  of  the  Proposed 
Rule.  This  information,  together  with  the 
knowledge  that  the  Marine  Chemist  has  of 
the  previous  cargoes  and  his  judgment,  when 
passed  on  to  the  Competent  Person  via 
instructions  on  his  Marine  Chemist 
Certificate,  should  be  adequate  to  define 
testing  frequencyunder  specific  conditions. 

Pacific  Marine  Testing  (Ex.  6-33) 
stated, 

Frequency  of  testing  atmosphere  is 
determined  by  the  specific  situation 
encountered.  There  are  many  variables  which 
must  be  taken  into  account  before  frequency 
of  testing  may  be  prescribed. . 

Finally,  the  Marine  Chemist 
Association,  whose  members  set  the 
frequency  of  retesting.  (Ex.  6-34) 
commented. 

The  frequency  of  testing  cannot  be 
specified.  There  are  too  many  variables  that 
may  govern  the  frequency  of  testing.  Please 
note  Appendix  A  Subpart  B  to  the  standard. 
The  term  'fr^uency'  should  not  be  used  and 
'as  often  as  necessary'  should  be  substituted. 

OSHA  agrees  with  those  commenters 
who  suggested  that  OSHA  use  the 
performance  language  "as  often  as 
necessary"  rather  than  cite  a  specific 
frequency  for  retesting.  As  the  majority 
of  commenters  suggest,  spaces  vary  smd 
conditions  within  a  space  are  subject  to 
change  at  different  time  intervals. 
Therefore,  a  specific  schedule  for 
retesting  all  spaces  could  lead  to 
unnecessary  testing  in  some  ihstances 
and  inadequate  testing  that  may  not 
identify  hazardous  conditions  as  they 
arise  in  others.  OSHA  has  concluded 
that  those  individuals  who  test  an 
atmosphere  must  have  the  flexibility  to 
determine  the  precise  frequency  of 
testing.  However,  OSHA  is  specifying' 
that  the  testing  be  done  "as  often  as 
necessary,"  in  order  to  ensiue  that 
changes  in  conditions  are  detected  for 


each  atmosphere.  It  is  imperative  that 
the  atmosphere  be  checked  often 
enough  to  ensure  that  it  is  sale  for 
workers.  To  that  end,  Appendix  A 
provides  supplementary  information  to 
assist  employers  and  employees  in 
determining  the  frequency  with  which  a 
tank  must  be  monitored  in  order  to 
ensure  atmospheric  conditions  are  being 
maintained.  OSHA's  decision  to  use 
performance  language  such  as  "as  often 
as  necessary"  is  also  consistent  with  the 
Agency's  continuing  position  to  use 
performance-based  standards  where 
practicable. 

Therefore,  OSHA  has  amended  the 
language  of  those  requirements  in  this 
section  that  previously  required 
"frequent"  testing  to  require  the  testing 
of  atmospheres  "as  often  as  necessary" 
in  order  to  provide  flexibility  to  Marine 
Chemists  and  competent  persons  who 
test  spaces  to  determine  the  time  and 
need  for  testing  of  atmospheres  based  on 
the  conditions  in  each  dangerous 
atmospheres. 

OSHA  sought  public  comment  on 
whether  the  shipyard  competent  person 
should  be  required  to  conduct  a 
physical  examination  of  the  tank  and 
pipelines  when  making  a  follow-up 
inspection. 

The  majority  of  comments  on  this 
issue  discussed  it  in  terms  of  retesting 
to  maintain  safe  conditions  within  all 
types  of  work  spaces.  However,  because 
OSHA  believes  that  a  visual  inspection 
is  an  integral  part  of  any  testing  the 
reasoning  in  this  discussion  also 
pertains  to  initial  testing  required  in 
§  1915.12,  Precautions  before  entering. 

Most  commenters  (e.g.,  Exs.  6-3,  6-4, 
6-10,  6-14,  6-18,  6-31)  indicated  it 
would  be  appropriate  for  competent 
persons  to  conduct  physical  inspections 
of  spaces  they  are  checking  diuing 
periodic  retesting  of  atmospheres.  Some 
of  them  and  others  (Exs.  6-10,  6-18,  6- 
31, 6-33,  and  6-34)  also  indicated  that 
it  is  currently  industry  practice  for  well 
trained  individuals  who  conduct  follow- 
up  testing  to  physically  inspect  spaces 
during  these  follow-up  inspections. 

NIOSH  (Ex.  6-14)  commented. 

The  shipyard  'competent  person'  should  be 
required  to  conduct  a  physical  examination 
of  the  tank  and  pipelines  during  follow-up 
inspections.  Original  conditions  and 
intended  purfwses  of  tanks  and  pip>elines 
change  continually  in  ship  construction  and 
repair.  These  new  uses  can  only  be  detected 
by  physically  examining  them  during  follow- 
up  inspections; 

The  U.S.  Coast  Guard  MIONY  (Ex.  6- 
4)  states. 

Shipyard  competent  persons  should  be 
required  to  make  physical  examination  of 
each  space  retested.  During  ship  repair, 
vessels  are  often  listed  or  trimmed  for  various 


reasons.  This  can  cause  flammable,  toxic,  and 
corrosive  residues  to  leak  out  of  pipelines.  In 
practice  these  are  rarely  blanked  and  the 
isolation  valves  may  have  been  opened  or 
leak.  These  residues  may  ignite  during  hot 
work,  harm  workers  on  contact,  or  produce 
a  hazardous  atmosphere  if  there  is  a 
temf>erature  increase. 

NFPA  (Ex.  6-10)  agreed,  and  noted 
that, 

NFPA  strongly  supports  the  inclusion  of  a 
requirement  that  in  addition  to  atmospheric 
tests  the  shipyard  competent  person  should 
also  be  required  to  conduct  a  physical 
examination  of  the  spaces  and  associated 
pipelines.  NFPA  306, 2-1  requires  the 
Marine  Chemist  to  conduct  a  physical 
Inspection  and  to  conduct  tests  within  the 
spaces.  For  high  flash  point,  low  vapor 
pressure  products  such  as  diesel,  a  test  for 
flammable  or  combustible  vapors  is  not 
sufficient,  since  at  atmospheric  temperatures 
there  are  not  enough  vapors  being  evolved  for 
the  combustible  gas  indicator  to  detect.  It  is 
essential  that  physical  inspecUons  be 
conducted. 

The  Navy's  Sea  Systems  Command 
(Ex.  6-12)  commented, 

The  purpose  of  the  follow-up  check  is  to 
ensure  conditions  have  not  deteriorated.  The 
requirement  [for  a  physical  inspection)  is 
endorsed  for  hot  work  rechecks. 

Similarly,  the  Commandant  of  the 
U.S.  Coast  Guard  commented. 

Because  it  is  important  for  a  Marine 
Chemist  to  make  such  examinations,  it  is 
even  more  important  that  the  competent 
person  also  conducts  such  examinations. 

By  making  a  physical  examination  of  the 
confined  space  the  competent  person 
understands  the  tank  conditions  better,  and 
it  helps  to  stress  the  importance  of  looking 
for  other  potential  problems  In  a  confined 
space.  For  example,  paroffinic  residues  on 
bulkheads  are  sometimes  partially  cleaned  in 
areas  where  minor  welding  jobs  will  t>e  done 
on  the  opposite  side  of  the  bulkhead  (in  the 
adjacent  space).  Welders  are  unable  to 
determine  if  they  are  welding  outside  the 
cleaned  area,  but  the  competent  person . 
would  have  the  opportunity  to  detect  a 
problem. 

The  Marine  Chemist  Association  (Ex.- 
6-34)  commented, 

The  shipyard  competent  person  should 
definitely  conduct  physical  examinations  of 
the  interior  of  tanks  and  pipwlines. 
Instrumentation  used  to  test  the  atmosphere 
of  these  structures  do  not  always  reveal  the 
presence  of  flammable  or  combustible 
materials.  If  these  persons  are  required  to 
maintain  safe  conditions  in  enclosed  and 
confined  spaced  they  must  ev.iluate 
conditions  other  than  atmosphere. 

Northwest  Marine  Chemist  (Ex.  6-18) 
asserted  that. 

There  is  no  way  to  properly  determine  the 
condition  of  a  space  without  physically 
entering. 

Independent  Testing  and  Consulting, 
Inc.  (Ex.  6-24)  commented. 


The  shipyard  competent  peraon  should  be 
required  to  conduct  a  physical  examination 
of  the  tank  (provided  it  is  safe  to  enter)  and 
make  any  necessary  tests  of  piping  provided 
that  the  piping  has  been  approved  for  hot 
work  on  the  Marine  Chemists  certificate. 

Chemical  Engineering  Service,  Inc 
(Ex.  6-25A)  commented. 

The  original  intent  for  the  position  of 
shipyard  competent  person  was  to  detect 
conditions  where,  for  some  reason,  there  was 
a  decrease  in  oxygen  or  an  accumulation  of 
combustible  gas.  Left  undetected,  these 
situations  could  develop  into  acute  hazards 
for  shipyard  personnel.  While  these 
conditions  are  relatively  rare,  their 
occiurence  could  easily  lead  to  catastrophic 
loss  of  life  and  property. 

A  much  more  chronic  problem  is  fire 
hazards  in  the  shipyard  resulting  from  the 
introduction  of  flammable  or  combustible 
material  subsequent  to  the  iniUal  internal 
inspection  for  hot  work.  This  could  be  the 
result  of  leaking  piping,  accidental  or 
intentional  contamination,  or  gradual 
buildup  of  trash  and  other  combustible 
materials.  With  the  exception  of  liquids  with 
a  reasonably  high  vapor  pressure,  these  fairly 
comrnon  conditions  can  only  be  delected 
with  an  internal  inspection. 

If  it  is  the  intent  of  OSHA  to  utilize  the 
shipyard  competent  person  to  control  fire 
hazards  in  addition  to  atmospheric  hazards, 
internal  inspection  of  all  spaces  must  l>e 
required. 

Atlantic  Environmental  &  Marine 
Services  (Ex.  6-27)  conunented, 

•  *  *  Shipyard  Competent  Persons  should 
be  required  to  conduct  an  on-site  survey  of 
tanks  and  pipelines  when  making  follow  up 
■  inspections. 

The  U.S.  Navy's  Environmental 
Health  Center  (Ex.  6-31)  commented. 

Yes,  the  shipyard  competent  person  should 
be  required  to  conduct  a  physical 
examination  of  the  tank  and  pipelines  when 
making  a  follow-up  Inspection.  The  current 
foundation  of  the  NAVSEA  Technical 
Manual  lists  a  requirenient  in  Section  2.T  4  of 
reference  (c)  for  conducting  a  physical 
examination  of  the  tank  and  pipelines  upon 
reinsi)ection.  The  condition  for  entry  must  be 
defined,  such  as.  use  of  ventilation,  PPE, 
non-sparking  tools,  and  whetha  there  is  to 
be  continuous  or  periodic  testing. 

Pacific  Marine  Testing  (Ex.  6-33) 
commented. 

The  shipyard  competent  person,  when 
trained  properly  by  a  sanctioned  training 
such  as  the  one  developed  and  presented  by 
NFPA  and  its  supporters,  is  taught  to  conduri 
a  physical  examination  of  the  tank  and 
pipelines  when  making  a  foliow-up 
inspection.  A  determination  of  a  safe 
condition  can  be  made  only  when  the 
shipyard  competent  person  has  conducted  a 
physical  examination. 

Only  the  Shipbuilders  Council  of 
America  (Ex.  6-3,  pg.  3)  and  the 
Newport  News  Shipbuilding  (Ex.  6-6, 
pg.  4)  urged  OSHA  to  allow  a  qualified 
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person  to  decide  whdtber  a  physical 
examination  is  neces  ary. 

The  qualified  person  hould  not  be 
required  to  conduct  a  fv  11  physical 
examination  of  the  tank  and  pipelines  when 
making  a  follow-up  inspection. . . .  the 
qualified  person  should  be  given  appropriate 
flexibility  when  makingjthis  determination 
based  on  all  available  d^ta.  including  a 
physical  inspection,  where  necessary. 

OSHA  agrees  with  the  majority  of 
commenters  on  this  ifsue  and  has 
concluded  that,  because  of  changing 
conditions,  appropriate retesting  must 
include  a  physical  in;  pection  of  a  tank 
or  pipelines  for  leaks  or  other  build-ups 
of  hazardous  substan(  :e  within  a 
certified  space.  Physial  inspection  of  a 
space  is  an  integral  pi  irt  of  an  effective 
follow-up  Inspection  ar  monitoring 
program.  For  example ,  an  actual 
physical  examination  is  crucial  in 
eliminating  housekee  Jing  debris  that 
could  be  fire  hazards  iuch  as  rags, 
insulation,  or  heavy  o  .1  residues  in  the 
tank  deep  spot.  There  ore.  OSHA  is 
requiring  physical  in;  pections  be 
conducted  during  fol  3w-up  inspections 
of  tested  spaces. 

In  paragraph  (a)  of  I  le  final  rule 
OSHA  continues  the  i  equirement  that 
was  found  in  the  first  sentence  of 
paragraph  (a)(1)  in  th(  previous  text. 
The  employer  is  requ:  red  to  disconnect, 
blank  off.  or  otherwise  ( block  by  a 
positive  method  all  pi  pelines  that  could 
carry  hazardous  matei  ials  into  spaces 
that  have  been  tested  md  found  safe  for 
work.  There  were  no  !  ubstantive 
comments  addressing  this  provision. 
Although  OSHA  has  c  larified  the 
language  with  this  ru; ;,  the  substance 
remains  the  same. 

The  second  sentenc  3  of  paragraph 
(a)(1)  in  the  previous  ext  required  that 
manholes  and  other  c  osures  of  a  space 
that  were  secured  dur  ng  the  testing  of 
the  space  remain  secu  red  afterwards  to 
prevent  alteration  of  t  le  tested  space 
atmosphere.  OSHA  he  s  eliminated  this 
requirement  from  the  inal  rale.  OSH.\ 
has  decided  that  it  wo  iild  be  more 
appropriate  to  recogni  ze  that  clostires  of 
tested  spaces  may  be  <  pened  safely  for 
various  reasons  durin  ;  work  operations 
and  that  a  requiremen  for  them  to 
remain  secured  was  u  mecessary.  What 
is  critical  for  safety  is  hat  the 
atmospheric  conditioi  s  within  the 
space  remain  within  f  ermissible  levels 
Therefore.  OSHA  will  continue  to 
recognize  the  need  to  est  and  monitor 
spaces  as  necessary.  T  lis  will  assure 
that  safe  work  atmosp  leres  are 
maintained  and  if  the    are  not,  work 
must  be  stopped  regar  iless  of  how  the 
atmosphere  becomes  c  ontaminated. 

Paragraph  (b)  of  the  final  rule  (as  ;vas 
the  third  sentence  of  p  aragraph  {a)(l)  of 


the  previous  rule)  is  intended  to  ensure 
that  a  safe  working  environment  is 
maintained  within  a  previously  tested 
space,  even  if  outside  contaminants  may 
have  been  introduced  into  the  space 
after  initial  testing.  The  final  rule  says 
that  when  any  changes  occur  that  could 
alter  conditions  within  the  space  or 
other  dangerous  atmospheres,  work 
shall  be  stopped  until  the  space  is 
visually  inspected,  retested  and  found 
to  comply  with  §§  1915.12, 1915.13  and 
1915.14  of  this  part,  as  applicable.  To 
provide  guidance  to  employers  on  what 
changes  would  require  work  be  stopped, 
OSHA  has  included  a  note  with 
examples. 

Paragraph  (c)  of  the  final  rule  requires 
a  competent  person  to  test  atmospheric 
conditions  within  a  previously  tested 
space  as  often  as  necessary  to  maintain 
conditions  as  specified  on  certificates 
issued  by  a  Marine  Chemist  or  Coast 
Guard  authorized  person.  The  Agency 
has  changed  the  format  of  the  final  rule 
and  this  new  paragraph  (c)  addresses 
only  the  language  that  was  found  in 
paragraph  (a)(4)  of  the  previous  rule. 
The  requirements  that  were  found  in 
paragraphs  (a)(2)  and  (a)(3)  of  the 
previous  text  are  not  addressed  in  this 
section  because  they  are  covered 
elsewhere  in  OSHA's  requirements  or 
they  have  been  moved  to  a  more 
appropriate  section  of  the  final  rule.  For 
example,  previous  paragraph  {a)(3) 
required  employers  to  ensure  that 
employees  understand  and  obey  all 
warning  signs,  tags,  and  the  language  of 
Marine  Chemists'  certificates.  The 
requirement  addressing  employee 
understanding  of  the  warning  labels  is 
found  in  §  1915.16  of  this  Subpart. 
OSHA  considers  paragraph  (c)  of  the 
final  rule  to  be  an  editorial  change  to  the 
language  that  was  found  in  the  first 
sentence  of  paragraph  (a)(4)  in  the 
previous  rule  and  therefore,  non- 
substantive. 

In  paragraph  (d)  of  the  final  rule. 
OSHA  requires  that  if  a  competent 
person  finds  that  atmospheric 
conditions  within  a  space  fail  to  meet 
the  applicable  requirements  of 
§§  1915.12. 1915.13  and  1915.14  of 
Subpart  B.  work  in  the  space  must  be 
stopped,  the  space  retested  by  a  Marine 
Chemist  or  Coast  Guard  authorized 
person  and  a  new  certificate  issued  in 
accordance  with  §  1915.14(a)  before 
work  may  resume.  The  language  found 
in  paragraph  (d)  is  similar  to  that  found 
in  the  second  sentence  of  paragraph 
(a)(4)  of  the  previous  standard  and  the 
basic  requirement  remains  the  same. 
Modifications  to  the  previous  language 
have  changed  references  to  the 
maintenance  of  gas-free  conditions  to 
the  maintenance  of  conditions  meeting 


§§  1915.12. 1915.13,  and  1915.14.  These 
sections  address  not  only  gas-firee 
conditions  but  also  other  hazardous 
atmospheric  conditions  to  which  an 
employee  may  be  exposed,  which  are 
also  within  the  scope  of  the  certificate. 
OSHA  believes  that  separating  the  two 
requirements  found  in  paragraph  (a)(4) 
of  the  previous  rule  into  separate 
paragraphs  (c)  and  (d)  of  the  final  rule 
will  improve  compliance  by  making  the 
rule  easier  to  understand. 

Paragraph  (e)  of  the  final  rule  requires 
a  competent  person  to  continue  to  test 
as  necessary  those  spaces  he  or  she  has 
tested  previously  to  ensure  that  the 
atmospheric  conditions  within  the 
tested  space  are  maintained.  This  is 
consistent  with  both  NFPA  306  and 
industrj'  practice.  The  substance  of  the 
final  rule  is  similar  to  the  language 
proposed  in  1988  and  the  first  sentence 
of  paragraph  (b)(2)  of  the  previous  rule 
except  that,  like  paragraph  (c)  above, 
tests  cire  to  be  conducted  for  all  relevant 
atmospheric  conditions. 

In  paragraph  (f)  of  the  final  rule. 
OSHA  requires  that  all  work  be  stopped 
in  those  spaces  tested  previously  by  a 
competent  person  when  a  competent 
person  finds  that  the  conditions  within 
the  space  no  longer  meet  the 
requirements  set  forth  elsewhere  in  this 
subpart.  The  language  in  paragraph  (f)  of 
the  final  rule  is  similar  to  the  language 
proposed  in  paragraph  (g)  of  the  1988 
proposal  and  is  parallel  to  the  language 
contained  in  paragraph  (d)  above. 

Like  paragraph  (d)  above,  paragraph 
(f)  of  the  final  rule  drops  the  list  of 
specific  atmospheric  conditions  and 
instead  references  §§  1915.12, 1915.13 
and  1915.14.  The  substantive 
requirement  for  stopping  work  until  a 
space  found  to  be  hazardous  has  been 
retested  and  foimd  safe  for  workers  has 
not  changed  from  the  previous  language. 

6.  §1915.16    Warning  Signs  and  Labels 

The  substantive  change  OSHA  has 
made  to  this  section  involves  the 
expansion  of  the  scope  of  the  previous 
requirements  to  all  phases  of  shipyard 
empIovTnent.  The  previous  language 
limited  the  scope  of  §  1915.16  to  ship 
repairing  operations  only.  The  reasons 
for  the  expansion  in  scope  of  this 
section  are  discussed  above  in 
§  1915.11.  Scope  and  Application. 

The  pro%isions  in  final  §  1915.16 
require  that  signs  emd  labels  that  are 
posted  to  meet  the  specific  requirements 
contained  in  other  sections  of  Subpart  B 
be  presented  in  a  manner  that  can  be 
understood  by  all  employees.  Like  the 
previous  standard,  an  individual  tank  or 
other  space  need  not  be  labeled 
separately  if  the  whole  area  has  been 
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tested  and  aU  means  of  access  to  the 
area  are  labeled  with  a  warning  sign. 

OSHA  solicited  public  comment  on 
whether  §  1915.16  should  require  that 
all  conditions  be  labeled  on  tanks.  The 
majority  of  responders  who  considered 
this  issue  (Ex.  6-«,  6-15,  6-21,  6-22,  6- 
23,  6-24,  6-36,  6-37, 6-38)  supported 
the  continuation  of  the  previous 
requirement  that  only  tanks  containing 
imsafe  work  conditions  need  to  be 
labeled.  Other  commenters  (Ex.  6-4,  6- 
12,  6-28,  6-31)  supported  labeling  all 
locations  that  had  been  tested,  whether 
safe  or  unsafe.  Still  other  commenters 
(Ex.  6-3,  6-6)  suggested  that  only  tanks 
containing  safe  work  environments  be 
labeled. 

Those  commenters  who  supported 
continued  use  of  the  previous 
requirement  of  posting  only  unsafe 
tanks  are  best  represented  by  the 
following  comments.  The  American 
Waterways  Shipyard  Conference,  (Ex. 
6-23)  commented. 

Current  shipyard  operations  only  provide 
warning  signs  for  unsafe  tanks.  If  both 
conditions  are  marked  with  warning  signs, 
then  it  ceases  to  be  an  instant  hazard 
recognition. 

This  was  further  emphasized  by  a 
comment  from  Sound  Testing,  Inc.,  (Ex. 
6-8): 

I  have  always  found  the  present  standard's 
section  on  warning  signs  to  be  very  workable. 
Not  much  is  gained  by  labeling  safe  places 
as  such,  for  three  reasons:  1.  This  practice 
would  be  very  costly;  2.  The  very  idea  of 
using  a  warning  sign  on  a  safe  place  is 
illogical;  and  3.  Signs  would  proliferate.  The 
more  signs  there  are.  the  less  is  the  effect  of 
any  single  sign.  Signs  should  be  used  as 
sparingly  as  possible,  so  that  when  we  really 
need  them  they  will  be  effective. 

On  the  other  hand,  the  National  Fire 
Protection  Association  (NFPA)  (Ex.  6- 
10)  supported  the  placing  of  warning 
signs  on  only  those  tanks  that  have  been 
tested  and  found  to  be  safe.  NFPA 
states: 

NFPA  would  support  a  requirement  for 
placing  warning  signs  on  tanks  if  the  signs 
were  specifically  restricted  to  indicating 
spaces  which  have  been  tested  and  suitably 
designated  as  "SAFE."  If  signs  are  required 
for  all  tanks  which  are  "SAFE"  then  any  tank 
which  docs  not  have  a  sign  is  then 
Interpreted  by  all  employees  to  be  "NOT 
SAFE." 

OSHA  has  concluded  that  requiring 
only  unsafe  spaces  to  be  labeled  as 
specified  in  §§  1915.12, 1915.13.  or 
1915.14  will  provide  the  most  effective 
notice  of  atmospheric  conditions  that 
could  endanger  employees.  The  Agency 
believes  that  the  identification  of 
hazardous  conditions  is  the  most 
efficient  means  of  utilizing  signs  or 
labels.  OSHA  agrees  with  commenters 


who  noted  that  warning  signs  should  be 
used  only  when  necessary  so  that  when 
they  are  posted,  employees  will  take 
notice  of  them.  Shipyard  employees  are 
familiar  with  the  labeling  of  tanks  that 
have  been  tested  and  found  to  be  unsafe. 
On  the  other  hand,  OSHA  is  not 
prohibiting  the  posting  of  other  signs 
and  labels  an  employer  may  find 
appropriate  for  that  employer's 
workplace,  but  the  Agency  cautions 
employers  about  the  overuse  of  signs 
and  labels,  which  could  lead  to 
decreased  effectiveness.  Moreover,  in 
response  to  the  NFPA  and  other 
commenters  who  supported  labeling 
"safe"  spaces,  OSHA  notes  that  spaces 
that  have  been  tested  and  found  to  be 
safe  are  required  to  be  identified  by  the 
Marine  Chemist's  certificate  or  the 
competent  person's  record  of  testing  and 
recommendations.  These  certificates 
and  records  provide  the  appropriate 
notice  of  safe  working  conditions.  There 
is  insufficient  evidence  in  the  record  to 
show  that  changes  to  the  labeling 
requirements  would  increase  safety.  For 
all  these  reasons,  OSHA  is  requiring  that 
all  tanks  and  other  spaces  that  fail  to 
meet  the  requirements  of  §§  1915.12, 
1915.13,  or  1915.14,  as  applicable,  be 
posted  with  hazard  warning  signs  or 
labeled  with  hazard  warning  messages 
as  required  in  those  sections. 

OSHA  deleted  paragraph  (a)  of  the  old 
and  proposed  rules  which  required 
employers  to  notify  employees  of 
dangerous  work  areas.  "The  reason  for 
this  is  that  the  posting  requirements  for 
various  atmospheric  conditions  are 
specifically  addressed  in  their 
respective  sections. 

The  final  rule  text  and  the  proposed 
rule  text  differ  in  that  OSHA  proposed 
that  employers  be  responsible  for 
ensuring  that  all  employees  "obey"  all 
warning  signs.  One  commenter.  Bay 
Shipbuilding  Corp.,  (Ex.  6-15) 
addressed  the  issue  of  employee 
compliance  with  safety  regulations. 

The  employee  must  share  the 
responsibility  to  obey  and  obsp.-ve  proper 
practices  along  with  the  employer.  Every 
employee  must  be  held  accountable  for  their 
actions. 

In  this  regard',  OSHA  notes  that  under 
the  OSH  Act,  employers  are  responsible 
for  compliance  vdth  standards  issued 
under  Section  6,  and  enforcement  is 
directed  at  the  employer  and  not  the 
employee. 

In  this  final  rule,  OSHA  has  revised 
the  previous  rule  by  providing  two  b^sic 
requirements  addressing  hazard 
warning  messages  to  employees. 

In  paragraph  (a),  OSHA  is  requiring 
that  all  hazard  warning  messages  that 
are  posted  to  comply  with  respective 


paragraphs  of  §§  1915.12, 1915.13,  and 
1 91 5 . 1 4  be  presented  in  a  manner  or 
format  that  can  be  perceived  and 
understood  by  all  employees. 

OSHA  proposed  in  paragraph  (a)  that 
the  employer  ensure  that  employees 
understand  all  warning  signs  and 
limitations  provided  by  Marine 
Chemists  and  the  OSHA  Form  74. 
OSHA  has  dropped  the  reference  to  the 
OSHA  Form  74  since  it  is  no  longer 
required,  and  has  added  new  language 
to  clarify  that  the  employer  must 
present  warning  materials  in  a  manner 
that  can  be  understood  by  all  of  his  or 
her  employees.  There  are  many  methods 
such  as  dual  language  signs  or  pictorial 
graphics  that  an  employer  may  use  to 
ensure  that  employees  can  and  do 
understand  all  warning  signs  and 
instruction  addressing  dangerous 
working  conditions.  This  is  consistent 
with  the  position  OSHA  has  taken  on 
other  rulemakings  that  address  signs, 
tags,  and  labels.  For  example,  in  29  CFR 
§  1910.145,  OSHA  permits  the  use  of 
accident  prevention  tags  using  graphic 
or  second  language  text  where 
necessary.  Moreover,  the  obligation  to 
present  signs  and  labels  in  a  manner 
that  can  be  perceived  by  all  employees 
also  means  that  the  label  or  sign  must 
be  posted  in  a  place  where  employees 
will  see  it  in  the  coiirse  of  their  work. 
Other  factors  the  employer  must 
consider  are  size,  material,  and  methods 
of  attachment.  In  short,  this  new 
performance-oriented  language  requires 
that  employers  provide  adequate  notice 
to  all  employees  of  dangerous  working 
conditions,  but  leaves  the  method  of 
presentation  up  to  the  employer. 

In  paragraph  (b)  of  the  final  rule, 
OSHA  continues  to  allow  employers  to 
post  the  warning  signs  or  labels  at  all 
means  of  access  rather  than  requiring 
■each  tank  or  space  to  be  labeled,  as  long 
as  the  entire  space  has  been  tested  and 
certified.  This  is  the  same  as  paragraph 
(c)  of  the  previous  standard. 

III.  Statutory  Considerations 

A.  Introduction 

OSHA  has  described  the  hazards 
found  in  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres  in 
shipyard  employment  and  the  measures 
required  to  protect  affected  employees 
from  those  hazards  in  Section  I, 
Background,  and  in  Section  11, 
Summary  and  Explanation  of  the  Final 
Rule,  earher  in  this  preamble.  The 
Agency  is  providing  the  follouing 
discussion  of  the  statutory  mandate  for 
OSHA  rulemaking  activity  to  explain 
the  legal  basis  for  its  determination  that 
the  Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospheres  standard. 
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as  promulgated,  is  n  asonably  necessary 
to  protect  affected  ei  iployees  from 
significant  risks  of  ii  ijury  and  death. 
Section  2(b)(3)  of  I  he  Occupational 
Safety  and  Health  Ai:t  authorizes  "the 
Secretary  of  Labor  tc  set  mandatory 
occupational  safety  ind  health 
standards  applicabli  to  businesses 
affecting  interstate  c  )mmerce",  and 
section  5(a)(2)  proviiles  that  "(e]ach 
employer  shall  comj  ly  with 
occupational  safety  i  md  health 
standards  promulgai  ed  under  this  Act" 
(emphasis  added).  S  fction  3(8)  of  the 
OSH  Act  (29  U.S.C.  1 152(8))  provides 
that  'the  term  'occu;  otional  safety  and 
health  standard'  me<  ns  a  standard 
which  requires  cond  tions.  or  the 
adoption  or  use  of  oi  e  or  more 
practices,  means,  me  thods,  operations, 
or  processes,  reason,  bly  necessary  or 
appropriate  to  provi(  e  safe  or  healthful 
emplojTnent  and  pla  ;es  of 
emplovTnent." 

In  two  recent  case; ,  reviewing  courts 
have  e.xpressed  cone  ;rn  that  OSHA's 
interpretation  of  thes  e  provisions  of  the 
OSH  Act.  particularl  r  of  section  3(8)  as 
it  pertains  to  safety  r  ilemaking,  could 
lead  to  overly  costly  ir  under-protective 
safety  standards.  In  I  iternational  Union, 
L'A\V  V.  OSHA.  938  r.2d  1310  (D.C.  Cir. 
1991).  the  District  of  Columbia  Circuit 
rejected  substantive  (  hallenges  to 
OSH.A's  lockout/tago  ut  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stay  id.  but  it  also 
expressed  concern  tli  at  OSHA's 
interpretation  of  the  >  3SH  Act  could  lead 
to  safety  standards  th  at  are  very  costly 
and  only  minimally   irotective.  In 
National  Grain  6-  Fet  d  Ass'n  v.  OSHA. 
866  F.2d  717  (5th  Cii.  1989).  the  Fifth 
Circuit  concluded  th.  t  Congress  gave 
OSHA  considerable  (  iscretion  in 
structuring  the  costs  md  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  r  light  be  under- 
protective,  directed  C  iSH.A  to  consider 
adding  a  provision  tl:  at  might  further 
reduce  significant  ris  c  of  fire  and 
explosion. 

OSHA  rulemaking!  involve  a 
significant  degree  of  Agency  expertise 
and  policy-making  di  scretion  to  which 
reviewing  courts  mu!  t  defer.  (See  for 
example.  Building  &■  ^onstr.  Trades 
Dep't.  AFL-CIO  v.  Br  )ck.  838  F.2d  1258. 
1266  (D.C.  Cir.  1988)  Industrial  Union 
Dep't.  AFL-CIO  v.  Ai  jerican  Petroleum 
Inst..  448  U.S.  607.  6:  5  n.  62  (1980).)  At 
the  same  time,  the  Aj  ency's  technical 
expertise  and  policy-  naking  authority 
must  be  exercised  wi  hin  discemable 
parameters.  The  lockjtut/tagout  and 
grain  handling  stand^d  decisions 
sought  clarification  of  the  Agency's 
view  of  the  scope  of  i  s  expertise  and 
authority.  In  Ught  of  I  lose  decisions,  the 


preamble  to  this  safety  standard  states 
OSHA's  views  regarding  the  limits  of  its 
safety  rulemaking  authority  and 
explains  why  the  Agency  is  confident 
that  its  interpretive  views  have  in  the 
past  avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

Stated  briefly,  the  OSH  Act  requires 
that  before  promulgating  any 
occupational  safety  standard.  OSHA 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  whole  that; 
(1)  The  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
already  e.xist.  can  be  brought  into 
e.xistence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  economically  feasible  in 
the  sense  that  industry  can  absorb  or 
pass  on  the  costs  without  major 
dislocation  or  threat  of  instability;  and 
(4)  the  standard  is  cost-effective  in  that 
it  employs  the  least  expensive 
protective  measures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  with  prior  Agency 
action,  must  be  responsive  to  significant 
comment  in  the  record,  and,  to  the 
e.xtent  allowed  by  statute,  must  be 
consistent  with  applicable  E.xecutive 
Orders.  These  elements  Umit  OSHA's 
regulatory  discretion  for  safety 
rulemaking  and  provide  a  decision- 
making framework  for  developing  a 
rule. 

B.  Congress  Concluded  That  OSHA 
Regulations  Are  Necessary  To  Protect 
Workers  From  Occupational  Hazards 
And  That  Employers  Should  Be 
Required  To  Reduce  or  Eliminate 
Significant  Workplace  Health  and 
Safety  Threats 

At  section  2(a)  of  the  OSH  Act  (29 
U.S.C.  651(a)),  Congress  announced  its 
determination  that  occupational  injury 
and  illness  should  be  eliminated  as 
much  as  possible:  "The  Congress  finds 
that  occupational  injury  and  illness 
arising  out  of  work  situations  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to,  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medical  expenses,  and  disability 
compensation  payments."  Congress 
therefore  declared  "it  to  be  its  purpose 
and  policy  *  •  •  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  •  *  •  working 
conditions  (29  U.S.C.  651(b)l." 

To  that  end.  Congress  instructed  the 
Secretary  of  Labor  to  adopt  existing 
Federal  and  consensus  standards  during 
the  first  2  years  after  the  OSH  Act 


became  effective  and,  in  the  event  of 
conflict  among  any  such  standards,  to 
"promulgate  the  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  (29 
U.S.C.  655(a)]."*  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  (29  U.S.C. 
651(b)(3)),  based  on  a  rulemaking  record 
and  substantial  evidence  (29  U.S.C. 
655(b)(2)).  that  are  "reasonably 
necessary  or  appropriate  to  provide  safe 
*  *  "  employment  and  places  of 
employment."  When  promulgating 
permanent  safety  or  health  standards  ,* 
that  differ  from  existing  national 
consensus  standards,  the  Secretary  must 
explain  ','why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
[29  U.S.C.  655(b)(8)]."  Correspondingly, 
every  employer  must  comply  with 
OSHA  standards  and  in  addition, 
"furnish  to  each  of  his  employees 
employment  and  a  place  of  employment 
which  are  free  from  recognized  hazards 
that  are  causing  or  are  likely  to  cause 
death  or  serious  physical  harm  to  his 
employees  (29  U.S.C.  654(a)]." 

"Congress  understood  that  the  Act 
would  create  substantial  costs  for 
employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  healthful  working  environment. 
Congress  viewed  the  costs  of  health  and 
safety-as  a  cost  of  doing  business.  *  •  • 
Indeed,  Congress  thought  that  the 
financial  costs  of  health  and  safety 
problems  in  the  workplace  were  as  large 
as  or  larger  than  the  financial  costs  of 
eliminating  these  problems  [American 
Textile  Mfrs.  Inst.  Inc.  v.  Donovan,  452 
U.S.  490,  519-522  (1981)  {ATMf); 
emphasis  was  supplied  in  original]." 
'■[T]he  fundamental  objective  of  the  Act 
[is]  to  prevent  occupational  deaths  and 
serious  injuries  [Whirlpool  Corp.  v. 
Marshall.  445  U.S.  1, 11  (1980)]."  "We 
know  the  costs  would  be  put  into 
consumer  goods  but  that  is  the  price  we 
should  pay  for  the  80  million  workers 
in  America  [S.  Rep.  No.  91-1282,  91st 
Cong.,  2d  Sess.  (1970);  H.R.  Rep.  No. 
91-1291,  91st  Cong..  2d  Sess.  (1970), 
reprinted  in  Senate  Committee  on  Labor 
cmd  Public  Welfare,  Legislative  History 
of  the  Occupational  Safety  and  Health 
Act  of  1970.  (Committee  Print  1971) 
( 'Leg.  Hist.")  at  444  (Senator 
Yarborough)]."  "Of  course,  it  will  cost  a 
little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  who  use 
washing  machines  will  pay  for  the 
increased  cost,  but  it  is  worth  it.  to  stop 
the  terrible  death  and  injury  rate  in  this 
country  |/d.  at  324;  see  also  510-511,    ' 
517]." 
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[TIhe  vitality  of  the  Nation's  economy  will 
be  enhanced  by  the  greater  productivity 
realized  through  saved  lives  and  useful  years 
of  labor. 

When  one  man  is  injured  or  disabled  by  an 
industrial  accident  or  disease,  it  is  he  and  his 
family  who  suffer  the  most  immediate  and 
personal  loss.  However,  that  tragic  loss  also 
affects  each  of  us.  As  a  result  of  occupational 
accidents  and  disease,  over  Si. 5  billion  in 
wages  is  lost  each  year  [1970  dollars),  and  the 
annual  loss  to  the  gross  national  product  is 
estimated  to  be  over  S8  billion.  Vost 
resources  that  could  be  available  for 
productive  use  are  siphoned  off  to  pay 
workmen's  compensation  and  medical 
expenses.  *   *   * 

Only  through  a  comprehensive  approach 
can  we  hope  to  effect  a  significant  reduction 
in  these  job  death  and  casualty  figures.  {Id. 
at  518-19  (Senator  Cranston)]' 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantage 
that  a  conscientious  employer  might 
experience  where  inter-industry  or 
intra-indu.stry  competition  is  present. 
Moreover,  "many  employers — 
particularly  smaller  ones — simply 
cannot  make  the  necessary  investment 
in  health  and  safety,  and  survive 
competitively,  unless  all  are  compelled 
to  do  so  [Leg.  Hist,  at  144,  854,  1188, 
1201]." 

Thus,  the  statutory  text  and  legislative 
history  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  shoQld  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

C.  As  Construed  by  the  Courts  and  by 
OSHA,  the  OSH  Act  Sets  Clear  and 
Reasonable  Limits  for  Agency 
Rulemaking  Action 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  "any 
permanent  health  or  safety  standard,  lit 
must]  make  a  threshold  finding  that  a 
place  of  employment  is  unsafe — in  the 
sense  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 
change  in  practices  [Industrial  Union 
Dep't,  AFL-CIO  v.  American  Petroleum 
Inst.,  448  U.S.  607,  642  (1980) 
(plurality)  (Benzene^;  emphasis  was 
supplied  in  original]."  Thus,  the 
national  consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  two 
years  of  the  OSH  Act's  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  655(a)).  As  a  resuU.  OSHA  is 
precluded  from  regulating  insignificant 
safety  risks  or  from  issuing  safety 
standards  that  do  not  at  least  lessen  risk 
in  a  significant  way. 


The  OSH  Act  also  limits  OSHA 's 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  "any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  be 
reasonably  necessary  or  appropriate' 
under  the  Act.  See  Industrial  Union 
Dep't  V.  Hodgson,  [499  F.2d  467,  478 
(D.C.  Cir.  1974)1  (Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.')  [American  Textile 
Mfrs.  Inst.  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasihle  even  if 
it  portends  disaster  for  some  marginal 
firms,'  but  it  is  economically  infeasible 
if  it  threatenls]  massive  dislocation  to, 
or  imperills]  the  existence  of.'  the 
industry)]." 

By  stating  the  test  in  terms  of  "threat" 
and  "peril,"  the  Supreme  Court  made 
clear  in  ATMIXhat  economic 
infeasibility  begins  short  of  industry- 
wide bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example,  ATMI,  452  U.S. 
at  527  n.  50;  43  FR  27360  (June  23, 
1978).  Proposed  200  pg/m^  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  pg/m^  level  was  not  feasible  for 
weaving  and  that  750  pg/m^  was  all  that 
could  reasonably  be  required.  See  also 
54  FR  29245-29246  (July  11. 1989); 
American  Iron  &■  Steel  Institute,  939 
F.2d  at  1003.  OSHA  raised  engineering 
control  level  for  lead  in  small 
nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  small  firms.) 

All  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 
protective  measures  being  required  must 
be  the  least  expensive  measures  capable 
of  achieving  the  desired  end  [ATMI,  at 
514  n.  32;  Building  and  Constr.  Trades 
Dep't  AFL-CIOV.  Brock,  838  F.2d  1258. 
1269  (D.C.  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  10  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marshall.  647 
F.2d  1189, 1278  (D.C.  Cir.  1980),  cert, 
denied.  453  U.S.  913  (1981).) 
Additionally,  OSHA's  enforcement 
policy  takes  account  of  financial 
hardship  on  an  individualized  basis. 
OSHA's  Field  Operations  Manual 
provides  that,  based  on  an  employer's 
economic  situation,  OSHA  may  extend 


the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL  2.45B,  Chapter  111, 
paragraph  E6d(3)(a).  Dec.  31, 1990). 

To  reach  the  necessary  findings  and 
conclusions.  OSHA  conducts 
rulemaking  in  accordance  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  rulemaking  process  enables  the 
Agency  to  determine  the  qualitative 
and,  if  possible,  the  quantitative  nature 
of  the  risk  with  (and  without) 
regulation,  the  technological  feasibility 
of  compliance,  the  availability  of  capital 
to  the  indu-stry  and  the  extent  to  which 
that  capital  is  required  for  other 
purposes,  the  industry's  profit  history, 
the  industry's  ability  to  absorb  costs  or 
pass  them  on  to  the  consumer,  the 
impact  of  higher  costs  on  demand,  and 
the  impact  on  competition  with 
substitutes  and  imports.  (See  ATMI  aX 
2501-2503;  American  Iron  &  Steel 
Institute  generally.)  Section  6(0  of  the 
OSH  Act  further  provides  that,  if  the 
validity  of  a  standard  is  challenged, 
OSHA  must  support  its  conclusions 
with  "substantial  evidence  in  the  record 
considered  as  a  whole,"  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers,  647  F.2d  at  1206-1207.) 

OSHA's  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  which  provides  a  neutral 
forum  for  employer  contests  of  citationi 
issued  by  OSHA  for  noncompliance 
with  health  and  safety  standards  (29 
U.S.C.  659-661;  noted  as  an  additional 
constraint  in  Benzene  at  652  n.  59). 
OSHA  must  also  respond  rationally  tn 
similarities  and  differences  among 
industries  or  industry  sectors.  (See 
Building  and  Constr.  Trades  Di'p  't,  AFL- 
CIO  V.  Brock.  838  F.2d  1258,  1272-73 
(D.C.  Cir.  1988).) 

OSHA  rulemaking  is  thus  constrained 
first  by  the  need  to  demonstrate  that  the 
standard  will  substantially  reduce  a 
significant  risk  of  material  harm,  and 
then  by  the  requirement  that 
compliance  is  technologically  capable  ol 
being  done  and  not  so  expensive  as  to 
threaten  economic  instability  or 
dislocation  for  the  industry.  Within 
these  bounds,  further  constraints  such 
as  the  need  to  find  cost-effective 
measures  and  to  respond  rationally  to 
all  meaningful  comment  militate  against 
regulatory  extremes. 
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D.  The  Confined  and^ndosed  Spaces 
and  Other  Dangerous  Atmospheres  in 
Shipyard  Employment  Standard 
Complies  With  the  Statutory  Criteria 
Described  Above  and  Is  Not  Subject  to 
the  Additional  Const  aints  Applicable 
to  SecUon  6(b)(5)  Stai  idards 

Standards  which  re  ^late  hazards  that 
are  frequently  undetectable  because 
they  are  subtle  or  develop  slowly  or 
after  long  latency  periods,  are  frequently 
referred  to  as  "health]  standards. 
Standards  that  regulate  hazards,  like 
explosions  or  electroqution,  that  cause 
inunediately  noticeab  e  physical  harm, 
are  called  "safety"  standards.  (See 
National  Grain  &■  Feet  I  Ass'n  v.  OSHA 
(NGFA  II).  866  F.2d  7  17.  731.  733  (5th 
Cir.  1989).  As  noted  a  x)ve.  section  3(8) 
provides  that  all  OSH  \  standards  must 
be  "reasonably  necesj  ary  or 
appropriate."  In  addit  ion,  section  6(b)(5) 
requires  that  OSHA  set  health  standards 
which  limit  significart  risk  "to  the 
extent  feasible."  OSHA  has  determined 
that  the  Confined  and 
and  Other  Dangerous 
Shipyard  Employment  standard  is  a 
safety  standard,  because  the  standard 
addresses  hazards,  su(  :h  as 
asphyxiation,  explosi(  ms,  and  fires,  that 
are  immediately  dangi  (rous  to  life  or 
health,  not  the  longer 
hazards  subject  to  sec  ion  6(b)(5). 

The  OSH  Act  and  it ;  legislative 
history  clearly  indicat  i  that  Congress 
intended  for  OSHA  to 
between  safety  standa  ds  and  health 
standards.  For  examp  s  in  section 
2(b)(6)  of  the  OSH  Ad  /Congress 
declared  that  the  goal 
and  healthful  working  < 
preserving  human  resi  lurces  would  be 
achieved,  in  part: 


Enclosed  Spaces 
\tmospheres  in 


:erm,  less  obvious 


3f  assuring  safe 
conditions  and 


•  *  'by exploring 
diseases,  establishing  ca 
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the  fact  that  occupationa 
present  problems  often  d 
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(The  Secretary!  shouldltake 
that  anyone  working  in  tQxic 
physical  agents  which  m 
be  subjected  to  such  conditions 
of  his  working  life,  so  tha  I 
something  which  might 
he  works  in  it  a  short  tiro^ 
in  it  the  rest  of  his  life  m 
dangerous:  and  we  want 
such  things  are  taken  int( 
establishing  standeutis 
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make  sure  that 
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lot 
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'.  entative  Daniels 
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killers'  such  as  toxic  fumes,  bases,  acids, 
and  chemicals"  and  "violent  physical 
injury  causing  immediate  visible 
physical  harm"  [Leg.  Hist,  at  1003).  and 
Representative  Udall  contrasted 
insidious  hazards  like  carcinogens  with 
"the  more  visible  and  well-known 
question  of  industrial  accidents  and  on- 
the-job  injury"  [Leg.  Hist,  at  1004).  (See 
also,  for  example,  S.  Rep.  No.  1282. 91st 
Cong.,  2d  Sess.  2-3  (1970).  U.S.  Code 
Cong.  &  Admin.  News  1970,  pp.  5177. 
5179.  reprinted  in  Leg.  Hist  at  142-143. 
discussing  1967  Surgeon  General  study 
that  foimd  that  65  percent  of  employees 
in  industrial  plants  "were  potentially 
exposed  to  harmful  physical  agents. 
such  as  severe  noise  or  vibration,  or  to 
toxic  materials";  Leg.  Hist,  at  412;  id.  at 
446;  id.  at  516;  id.  at  845;  International 
Union,  tMW at  1315.) 

In  reviewing  OSHA  rulemaking 
activity,  the  Supreme  Court  has  held 
that  section  6(b)(5)  requires  OSHA  to  set 
"the  most  protective  standard  consistent 
with  feasibility"  [Benzene  at  643  n.  48). 
As  Justice  Stevens  observed: 

The  reason  that  Congress  drafted  a  special 
section  for  these  substances  *   *   •  was 
because  Congress  recognized  that  there  were 
special  problems  in  regulating  health  risks  as 
opposed  to  safety  risks.  In  the  latter  case,  the 
risks  are  generally  immediate  and  obvious, 
while  in  the  former,  the  risks  may  not  be 
evident  until  a  worker  has  been  exposed  for 
long  periods  of  time  to  particular  substances. 
[Benzene,  at  649  n.  54.) 

Challenges  to  the  grain  dust  and 
lockout/tagout  standards  included 
assertions  that  grain  dust  in  explosive 
quantities  and  uncontrolled  energy 
releases  that  could  expose  employees  to 
crushing,  cutting,  burning  or  explosion 
hazards  were  harmful  physical  agents  so 
that  OSHA  was  required  to  apply  the 
criteria  of  section  6(b)(5)  when 
determining  how  to  protect  employees 
from  those  hazards.  Reviewing  courts 
have  uniformly  rejected  such  assertions. 
For  example,  the  Court  in  International 
Union,  UAWv.  OSHA,  938  F.2d  1310 
(D.C.  Cir.  1991)  rejected  the  view  that 
section  6(b)(5)  provided  the  statutory 
criteria  for  regulation  of  uncontrolled 
energy,  holding  that  such  a  "reading 
would  obliterate  a  distinction  that 
Congress  drew  between  health  and 
safety  risks."  The  Court  also  noted  that 
the  language  of  the  OSH  Act  and  the 
legislative  history  supported  the  OSHA 
position  [International  Union,  U AW  at 
1314).  Additionally,  the  Court  stated: 
"We  accord  considerable  weight  to  an 
agency's  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer, 
rejecting  it  only  If  unreasonable" 
[International  Union,  UAW at  1313, 
citing  Chevron  U.S.A..  Inc.  v.  NRDC.  467 
U.S.  837,  843  (1984)). 


The  Court  reviewing  the  grain  dust 
standard  also  deferred  to  OSHA's 
reasonable  view  that  the  Agency  was 
not  subject  to  the  feasibility  mandate  of 
section  6(b)(5)  in  regulating.explosive 
quantities  of  grain  dust  [National  Grain 
S-  Feed  Association  v.  OSHA  (NGFA  11), 
^66  F.2d  717.  733  (5th  Cir.  1989)).  It 
therefore  applied  the  criteria  of  section 
3(8),  requiring  the  Agency  to  establish 
that  the  standard  is  "reasonably 
necessary  or  appropriate"  to  protect 
employees. 

As  explained  in  Section  I, 
Background,  and  Section  II.  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble,  and  Section  IV, 
Summary  of  Final  Regulatory  Analysis, 
below,  OSHA  has'determined  that 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres  in  shipyard 
employment  pose  significant  risks  to 
employees  and  that  the  provisions  of  the 
final  rule  are  reasonably  necessary  to 
protect  affected  employees  from  those 
risks.  OSHA  believes  that  compliance  is  • 
economically  feasible,  because,  as 
documented  in  the  Regulatory  Impact 
Analysis,  all  regulated  sectors  can 
readily  absorb  or  pass  on  compliance 
costs. 

As  presented  in  Section  IV,  Summary' 
of  Final  Regulatory  Analysis,  later  in 
this  preamble,  and  in  Table  1.  the 
standard's  costs,  benefits,  and 
compliance  requirements  are  consistent 
with  those  of  other  OSHA  safety 
standards,  such  as  the  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER)  standard. 

OSHA  assessed  employee  risk  by 
evaluating  exposure  to  the  hazards 
associated  with  confined  and  enclosed 
spaces  and  other  dangerous 
atmospheres  in  shipyard  employment. 
Section  IV,  Summary  of  Final 
Regulatory  Analysis,  later  in  this 
preamble,  presents  OSHA's  estimate  of 
the  costs  and  benefits  of  the  Confined 
and  Enclosed  Spaces  and  Other 
Dangerous  Atmospheres  in  Shipyard 
Employment  standard.  OSHA  has  set 
the  scope  of  the  Confined  and  Enclosed 
Spaces  and  Other  Dangerous 
Atmospheres  standard  to  address 
situations  in  which  employees  are 
exposed  to  these  hazards,  regardless  of 
the  location,  shipboard  vs.  land-side. 
The  Agency  believes,  based  on  analysis 
of  the  elements  of  the  hazards 
identified,  that  there  is  sufficient 
information  for  OSHA  to  determine  that 
employees  in  the  covered  sectors  face 
significant  risks  related  to  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres  in  shipyard  employment 
Therefore,  the  Agency  has  determined 
that  all  employees  within  the  scope  of 
the  Confined  and  Enclosed  Spaces  and 
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Other  Dangerous  Atmospheres  in 
Shipyard  Employment  standard  face  a 
significant  risk  of  material  harm  and 
that  compliance  with  these  standards  is 
reasonably  necessary  to  protect  affected 
employees  from  that  risk. 

OSHA  has  considered  and  responded 
to  all  substantive  comments  regarding 
the  proposed  Confined  and  Enclosed 
Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment 
on  their  merits  in  Section  11,  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble.  In  particular, 
OSHA  evaluated  all  suggested  changes 
to  the  proposed  rule  in  terms  of  their 
impact  on  worker  safety,  their 


feasibility,  their  cost  effectiveness,  and 
their  consonance  with  the  OSH  Act. 

rV.  Final  Regulatory  Impact  Analysis, 
Regulatory  Flexibility  Certification,  and 
Environmental  Impact  Assessment 

A.  Summary 

The  Agency  has  concluded  that  the 
final  Subpart  B  standard  for  confined 
spaces  in  shipyards  is  technologically 
and  economically  feasible.  Subpart  B 
incorporates  the  approach  of  the 
previous  standard  and  subpart  A  (as  it 
applies  to  subpart  B)  while  mandating 
new,  comprehensive  program  elements 
such  as  training,  duty  to  other 
employers,  and  rescue. 


The  Agency  estimates  that  the  final 
rule  will  result  in  no  new  significant 
costs  for  the  industry.  In  addition,  the 
Agency  finds  that  the  final  Subpart  B  is 
the  most  cost-effective  approach.  The 
Agency  agrees  vfith  its  Shipyard 
Employment  Standards  Advisory 
Committee  (SESAC)  that  the  current 
approach  of  making  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres  safe  before  entry  and  using 
Marine  Chemists  and  competent 
persons  to  test  and  certify  spaces  has 
succeeded  well  and  will  continue  to 
provide  a  safe  working  environment  for 
employees. 


Table  I.— Summary  of  Benefits  and  Costs  of  Recent  OSHA  Safety  Standards 


Standard  (CFR  cite) 

Final  rule  date  (FR  cite) 

Number  of 
deaths  pre- 
vented an- 
nually 

Number  of 
injuries  pre- 
vented arv 
nually 

Annual 

costs  first  5 

yrs  (mill) 

Annual  cost 

next  5  yrs 

(mil!) 

Grain  handling  (§1910.272)  

12-31-87  (52  FR  49622) . 

18 

32 

74 

330 

54 

394 

18,700 

800 

1,917 

5.041 

5.9-33.4 

153 

306 

880.7 

202.4 

5.9-33.4 

153 

306 

470.8 

202.4 

HAZWOPER  (§1910.120) .'. ..". 

3-6-89  (54  FR  9311)  .. 

Excavations  (Subpart  P) 

10-31-89  (54  FR  45  954) 

Process  safety  Mgmt  (§1910.119)  

2-24-92  (57  FR  6356)  

Permit-required         confined         spaces 
•  (§1910,146). 

1-14-93  (58  FR  4462)   „ 

In  addition,  extending  the  scope  of 
Subpart  B  to  land-side  activities  will 
benefit  the  industry  and  its  workers  by 
ensuring  that  land-side  work  activities 
are  covered  by  a  protective  standard. 
Most  of  the  industry  has  been  following 
Subpart  B  for  confined  space  work  on 
land-side  for  some  time.  Because 
workers  and  the  tasks  and  hazards  are    - 
essentially  the  same  whether  on  vessels 
or  land-side,  employing  separate 
standards  for  each  would  have  the 
potential  to  create  confusion  and 
actually  increase  the  risk  of  an  incident 
occurring.  The  full  regulatory  impact 
analysis  is  in  docket  .S-OSO. 

B.  Introduction 

Executive  Order  12866  requires  the 
Agency  to  perform  an  analysis  of  the 
r.osts,  benefits,  and  regulatory 
alternatives  of  its  "significant  regulatory 
actions."  A  significant  regulatory-  action 
is  one  that  is  likely  to  result  in  a  rule 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  aciion  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.  This 
final  rule^lirectly  affects  one  well- 
defined  industry,  the  shipbuilding  and 
ship  repair  industry,  but  there  are  no 
iiew  costs  of  compliance.  Accordingly. 
the  promulgation  of  the  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres  standard  for  shipyard 
employment  is  not  a  "significant 
regulator^'  action"  for  the  purposes'  of 
E.O.  12866. 

As  required  by  the  OSH  Act  and  its 
judicial  interpretations,  the  Agency 
must  demonstrate  that  this  regulation  is 
both  technologically  and  economically 
feasible  for  the  shipyard  industry.  The 
Agency  has  concluded  that  this 
standard  meets  both  tests  of  feasibility. 

In  addition,  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.) 
requires  Federal  agencies  to  determine 
whether  a  regulation  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Assistant  Secretary  certifies  that 
this  rule  will  not  have  such  an  impact, 
as  the  rule  imposes  no  new  cost  on 
firms. 

The  Agency  must  also  review  this 
standard  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 


1969  (42  U.S.C  4321  et  seq.).  the 
Guidelines  of  the  Council  of 
Environmental  Qualitv  (CEQ)(40  CFR 
part  1500),  and  OSHA"s  DOL  NEPA 
Procedures  (29  CFR  part  11). 

This  summary  of  the  Agency's 
analysis  includes  an  overview  of 
affected  industries  and  employee;, 
estimated  benefits,  the  technological 
feasibility  of  the  standard,  estimated 
compliance  costs,  regulatory  fiexibility 
analysis,  economic  and  environmental 
impacts,  a  discussion  of  the  regulatory 
and  non-regulator>'  alternatives  to  this 
final  standard,  and  the  existence  of 
significant  risk.  The  full  text  of  the 
regulatory  analysis  has  been  placed  in 
the  shipyard  confined  space's  Docket  S- 
050. 

OSHA  created  the  Shipyard 
Employment  Standards  Advisory 
Committee  (SESAC)  in  1988  to  advise 
the  Agency  in  consolidating  the 
shipyard  standards.  The  committee  was 
made  up  of  representatives  from 
industry,  labor,  government,  and 
professional  organizations.  Besides 
making  recommendations  to  the  Agency 
about  its  regulations,  the  committee  also 
provided  information  about  current 
industry  practices  and  the  Costs  and 
benefits  of  various  rules  and 
alternatives.  This  information  has  bctMi 
reviewed  carefully  by  the  Agency  in 
developing  the  Regulatory  Analysis  of 
the  final  rule. 
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C.  Industry  Profile 

The  American  shittyard  industry  has 
been  in  a  long-term  decline  since  1981 
when  the  Federal  gotemment  ended 
subsidy  programs  for  commercial  ship 
construction.  In  the  period  1976-1980, 
the  industry  built  an  average  of  64 
merchant  vessels  peij  year.  Only  6ve 
commercial  ships  haVe  been  built  since 
1988.  The  decline  in  merchant  vessel 
construction  in  the  1  )80s  was  partially 
offset  by  a  large  inert  ase  in  military  ship 
construction.  Howev  >r,  the  end  of  the 
military  competition  with  the  former 
U.S.S.R.  has  resulted  La  a  sharp  drop  in 
military  ships  on  ord  er.  The  recently 
completed  "bottom-i  p"  review  of  the 
armed  forces  has  call  ;d  for  a  major 
reduction  in  the  num  ber  of  active 
combat  ships,  and  co  [isequently  a  drop 
in  the  number  of  futi  re  orders.  U.S. 
Navy  orders,  which  averaged  19  per 
year  in  the  1980s,  is  (  stimated  to  fall  to 
8  per  year  during  the  period  1994-1999. 
Ship  repair  and  cons  ruction  of  inland 
vessels  and  barges  ha  s  remained 
constant  during  the  p  ast  5  years. 

Employment  in  the  shipbuilding 
industry  had  fallen  from  177,000  in 
1984  to  about  125,0»  I  by  1987  and 
remained  near  that  le  vel  until  1992.  The 
Bureau  of  Labor  Stati  >tics  estimates  that 
employment  in  the  ir  dustry  had  fallen 
to  106,000  by  late  19!  i3.  It  is  likely  that 
employment  will  con  tinue  to  fall  to 
below  100.000  in  the  next  few  years.  In 
1992  the  value  of  out  )ut  from  American 
shipyards  was  appro:  imately  $9.9 
billion.  Based  on  Dur  &  Bradstreet's 
estimated  mean  retur  i  for  the  shipyard 
industry  of  2.9  percei  it,  the  industry 
earned  approximate!]  $287  million. 

The  Agency  estima  les  that  there  are 
approximately  500  fii  ms  in  SIC  3731, 
and  a  majority  of  the<  e  have  fewer  than 
50  employees.  Emplo  yment  in  the 
shipyard  industry  is  1  lighly 
concentrated.  The  ter  largest  shipyards 
employ  approximate!  /  70  percent  of  all 
shipyard  workers,  am  I  only  the  100 
largest  firms  have  as  i  riany  as  100 
employees.  The  Agen  cy  estimates  that 
approximately  200  films  engaged  in 
ship  repair  employ  fe  wer  than  1 1 
employees. 

D.  Population  at  Risk 

thi 
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106.000  total  employees)  who  are 
potentially  involved  in  confined  space 
entry  in  shipyard  employment  and  are 
therefore  exposed  to  confined  space 
hazards. 

E.  Technological  Feasibility 

The  shipyard  industry  has  been 
applying  the  previous  Subpart  B  on 
vessels  for  approximately  30  years — and 
to  some  extent  on  land-side  activities. 
While  the  revised  final  standard 
mandates  new  elements  such  as 
training,  rescue,  and  duty  to  other 
employers,  it  makes  no  fundamental 
change  in  the  way  shipyards  perform 
confined  spaces'  work.  Technologies 
such  as  atmospheric  testing 
instruments,  ventilation  equipment,  and 
respirators  have  been  in  use  for  many 
years  throughout  the  industry.  As  the 
new  standard  does  not  require  any  new 
technology  or  engineering  or  other 
controls,  the  Agency  concludes  that  this 
new  confined  space  standard  is 
technologically  feasible.  The 
performance-oriented  criteria  of  the 
standard  should  also  allow 
technological  innovation  to  achieve 
compliance. 

F.  Costs  and  Benefits 

Several  elements  in  the  final  rule 
could  impose  costs  on  the  shipyard 
industry:  requirements  for  training  of 
production  workers;  duty  to  other 
employers  (contractors  and 
subcontractors);  extending  the  scope  to 
land-side  operations;  and  specifications 
for  self-rescue  and  rescue  teams.  The 
Shipyard  Employment  Safety  Advisory 
Committee  (SESAC)  recommended  that 
all  of  these  provisions  be  included  in 
the  final  confined  spaces  standard  to 
make  the  rule  comprehensive. 
Submissions  to  the  docket  by  the 
shipyard  industry,  unions,  and 
professionals  in  the  maritime  industry 
indicate  that  these  elements  would  not 
impose  new  costs  on  shipyards  but 
would  in  essence  codify  current 
industry  practice.  Testimony  at  SESAC's 
meetings  also  consistently  indicated 
that  the  elements  of  the  new  standard 
would  impose  no  new  costs  on  the 
industry  (SESAC  transcript  Sept.  3, 
1992,  pp.  471-503).  The  Agency 
therefore  concludes  that  the  new 
Subpart  B  is  economically  feasible,  and 
will  have  no  effect  on  profits  or  the  cost 
of  output  of  the  shipyard  industry. 

A  benefit  of  the  final  rule  is  to 
eliminate  a  paperwork  requirement  of 
reporting  the  identity  of  shipyard 
competent  persons  to  the  Agency  on 
two  forms  and  to  clarify  the  duties  of 
the  competent  person.  Certified 
Industrial  Hygienist,  and  Marine 
Chemist.  The  Agency  believes  that  full 


compliance  with  existing  Subpart  B 
would  eliminate  the  average  of  one  to 
two  aimual  fatalities.  However,  the 
Agency  also  concludes  that  mandating 
the  new  comprehensive  elements  of  the 
final  standard  (for  training,  duty  to  other 
employers,  and  rescue)  will  contribute 
to  compliance  and  discipline  in 
applying  Subpart  B  and  will  reduce  the 
number  of  fatalities.  The  Agency  also 
concludes  that  increasing  the  oxygen 
content  to  19.5  percent  by  volume, 
specifying  the  order  of  atmospheric 
testing,  and  limiting  oxygen  to  no  more 
than  22  percent  by  volume  reduces 
significant  risk  relative  to  the 
requirements  of  existing  Subpart  B.  The 
shipyard  industry  largely  conforms  to 
these  practices  at  the  present -time. 

G.  Regulatory  Alternatives 

The  Agency  also  believes  that  the 
proposed  rule  is  the  most  cost-effective 
regulatory  alternative  for  this  industry. 
If  the  general  industry  "permit-entry 
confined  spaces"  standard  (29  CFR 
1910.146)  were  applied  to  land-side 
activities — or  all  shipyard  work — costs 
would  be  incurred  to  re-train  shipyard 
production  workers  in  a  second 
procedure  for  entering  and  working  in 
confined  spaces,  for  attendants,  and  for 
establishing  a  written  program.  The 
Agency  estimates  that  this  would  cost 
the  industry  approximately  $104 
million  annually.  These  costs  are  not  as 
high  as  estimates  found  in  the 
comments  to  the  docket  because  the 
final  general  industry  permit  spaces  rule 
differed  significantly  from  the  proposed 
rule,  especially  on  the  number  of 
attendants  that  would  be  required. 
Adopting  the  general  industry  confined 
spaces  for  only  land-side  shipyard 
operations  could  also  result  in  increased 
risk  of  accidents  if  shipyard  workers 
had  to  apply  two  distinct  standards  to 
their  work.  Confinedspace  work  is 
routine  in  shipyards  and  employees 
frequently  shift  back  and  forth  between 
land-side  and  vessels. 

A  second  regulatory  alternative  would  - 
be  to  apply  the  general  industry 
standard  to  all  shipyard  work.  Here  the 
program  costs  would  be  as  great  as  the 
first  alternative  but  the  Agency  has 
concluded  that  there  would  not  be 
additional  benefits.  The  shipyard  " 
confined  space  standard  is  in  many  " 
ways  a  more  restrictive  subset  of  the 
general  industry  standard.  The 
additional  program-based  elements  of 
§  1910.146  would  not  improve  the  safety 
of  confined  space  entry  in  shipyards 
because  the  shipyard  standard  is  even 
more  comprehensive  in  its  coverage  of 
hazardous  atmospheres.  Further,  its 
approach  to  inspection,  testing,  and 
ventilating  spaces  has  become  an 


integral  part  of  the  routine  work  activity 
in  shipyard  employment 

Confined  and  enclosed  space  and 
other  dangerous  atmosphere  work  in 
shipyards  is  unique;  it  is  routine: 
hazardous  atmospheres  arexuxnmon; 
and  the  work  activity  itself  frequently 
.  introduces  or  creates  hazards.  The 
confined  spaces  of  each  ship  are 
different.  A  ship's  interior  structure  may 
consist  of  a  series  of  nested  confined 
spaces,  one  within  the  other,  each  of 
which  may  be  irregular  and  accessible 
through  small  hatches.  Safety 
procedures  based  on  attendants  or  quick 
rescue  are  not  a  safe  or  a  practical 
solution. 

Evidence  in  the  record  from  the 
industry  attests  to  the  success  of  the 
shipyard  industry  in  protecting 
employees  during  work  in  confined 
spaces  (Docket  S-050:  11-3,  11-6.  11- 
12.  11-13.  11-17.  11-30).  However, 
fatalities  and  injuries  do  occur:  OSHA 
recorded  20  deaths  between  1983-1992 
in  its  Fatality  Investigation  Reports  for 
the  shipyard  and  boat-building 
industries  combined.  In  every  case. 
OSHA's  evaluation  indicated  that  the 
fatality  was  caused  by  a  failure  to  follow 
the  requirements  of  the  previous 
Subpart  B.  Although  accidents  are 
relatively  few  given  the  large  number  of 
confined  space  entries  and  the  hazards 
involved,  the  continuing  number  of 
fatalities  and  injuries  indicates  that  a 
regulation  is  necessary  to  maintain  safe 
work  practices. 

H.  International  Trade 

In  accordance  with  Executive  Order 
12866,  OSHA  assessed  the  effects  of  the 
final  standard  on  international  trade. 
The  shipyard  industry  actively 
competes  with  foreign  shipyards  for 
ship  repair  and  shipbuilding  orders.  If 
this  OSHA  regulation  significantly 
increased  the  price  of  products  and 
services  of  domestic  shipyards,  foreign 
shipyards  could  benefit.  OSHA  believes, 
however,  that  there  will  be  no 
significant  effect  on  products  or  services 
as  a  result  of  this  regulation. 

I  Environmental  Impact 

The  confined  spaces  standard  has 
been  reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  (42-U.S.C.  4321  et  seq.).  the 
regulations  of  the  Council  on 
Enviromnental  Quality  (40  CFR  Part 
1500).  and  DOL  NEPA  Procedures  (29 
CFR  Part  11).  This  rule  will  not  result 
in  a  significant  incremental  increase 
release  of  hazardous  substances  into  the 
ambient  air.  Releases  of  substances 
regulated  under  EPA's  SARA  Title  III  or 
EPA  NESHAP  standards  are  subject  to 


reporting  and  control  requirements  in 
those  rules. 

/.  References^ 

1.  U.S.  Department  of  Commerce. 
International  Trade  Administratioa.  1993 
U.S.  Industrial  Outlook.  30th  Annual  Edition. 

2.  US.  Department  of  Transportation. 
.Maritime  Administration.  Report  oa  Survey 
of  U.S.  Shipbuilding  and  Repair  Facilities 
1990. 

3.  U.S.  Department  of  Commerce.  Bureau 
of  the  Census.  Preliminary  Report  Industry 
Service  1987  Census  of  Manubctuten: 
Shipbuilding  and  Repairing  (Industry  3731). 
Washington,  D.C.:  Government  Printing 
Office,  1990. 

4.  U.S.  Department  of  Commerce.  Bureau 
of  the  Census.  Preliminary  Repon  Industry 
Service  1987  Census  of  Manuucturers: 
Shipbuilding  and  Repairing  (IndusU^-  3731). 
Washington.  DC:  Government  Printing 
Office,  1969. 

5.  CONSAD  Research  Corp.  Data  to 
Support  a  Regulatory  Analysis  of  the 
Proposed  Standard  for  Shipbuilding  and 
Repairing.  Final  Report  Prepared  for  the  US 
Department  of  Labor.  Occupational  Safety 
and  Health  Administration,  under  Contract 
No.  i-9-F-t-0024.  Pittsburgh:  CONSAD, 
November  1985. 

6.  CONSAD  Research  Corp.  Data  to 
Support  a  Regulatory  Analysis  of  the 
Proposed  Standard  for  Shipbuilding  and 
Repairing:  Subpart  B.  Prepared  for  the  US 
Department  of  Labor,  Occupational  Safety 
and  Health  AdministratioD.  under  Contract 
No.  )-9-F-4-0024.  Pittsburgh:  CONSAD. 
June  1986. 

7.  Commission  on  .Merchant  Marine  and 
Defense.  First  Report  of  the  Commission  of 
Merchant  Marine  and  Defense,  Appendices. 
Washington,  DC, September  30.  1987. 

8.  Dun  and  Bradslreet  Financial  Data.  1989, 
1991. 

9.  Bureau  of  Labor  Statistics,  Employment 
and  Earnings,  Nov.,  1993. 

10.  Executive  Office  of  the  President.  0MB 
Standard  Industrial  Classification  Manual. 
1987. 

11.  Main  Hurdman/KGM.  Profile  of  the 
Shipbuilding  and  Repairing  Industry. 
Prepared  for  the  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Washington,  DC,  October 
1984.  62  Pp.  • 

12.  Shipyard  Council  of  America. 
"Merchant  Shipbuilding"  September.  1987; 
'"Naval  Shipbuilding"  January,  1992;  "Ship 
Construction  Report"  July,  1991. 

13.  American  Waterways  Shipyard 
Conference.  1989  and  1992  Annual  Shipyard 
Survey.  Arlington,  Va. 

14.  Bureau  of  Labor  Statistics. 
Occupational  Injuries  and  Illnesses  in  the 
U.S.  by  Industry  1992. 

15.  Selected  Occupational  Fatalities 
Related  to  Ship  Building  and  Repairing  as 
Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations,  U.S.  Dept.  of 
Labor,  OSHA.  1990. 

V.  Effective  Date 

In  developing  the  final  rule.  OSHA 
has  considered  whether  a  delayed 


effective  date  is  necessary  for  any  of  the 
provisions  of  the  standard.  Employers 
will  need  time  to  integrate  their 
procedures  for  complying  with  the 
provisions  in  this  standard  as  applied  to 
land-side  confined  and  enclosed  spaces 
and  other  dangerous  atmospheres. 
Although  the  record  indicates  that  the 
new  provisions  (training,  rescue,  and 
duties  to  other  employers)  being  used 
on  board  vessels  and  vessel  sections  are 
current  industry  practice,  under  this 
st^dard  they  also  have  been  expanded 
to  include  land-side  operations.  OSHA 
believes  that  a  period  of  90  days  will  be 
adequate  for  this  purpose,  since  most  of 
the  requirements  in  the  final  rule  do  not 
reqjuire  extensive  training  or  major 
modifications  of  existing  work  practices. 
This  amount  of  time  will  be  adequate 
for  employers  to  ensure  that  their  work 
practices  conform  to  the  requirements  of 
the  revised  standard. 

M.  Information  Collection 
Requirements 

5  CFR  part  1320  sets  forth  procedures 
for  agencies  to  follow  in  obtaining  OMB 
clearance  for  information  collection 
requirements  under  the  Paperu'ork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq.  The  final  Confined  and  Enclosed 
Spaces  and  Other  Dangerous 
Atmospheres  standard  requires  the 
employer  to  allow  OSHA  access  to  the 
competent  person  roster,  testing  and 
inspection  results,  and  training  records. 
In  accordance  with  the  provisions  of  the 
Paperwork  Reduction  Act  and  the 
regulations  issued  pursuant  thereto. 
OSHA  certifies  that  it  has  submitted  the 
information  collection  to  OMB  for 
review  under  section  3504(b)  of  that 
Act. 

Public  repKJrting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response  to 
allow  OSHA  compliance  officers  access 
to  the  employer's  records.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Management, 
Department  of  Labor,  room  N-1301.  200 
Constitution  Avenue.  N\V..  Washington. 
DC  20210;  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (Confined  and 
Enclosed  Spaces  and  Other  Dangerous 
Atmospheres).  Washington.  DC  20503. 

VII.  Federalism 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  41685.  October  30.  1987), 
regarding  FederaUsm.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  stale 
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policy  options,  cons  iilt  with  states 
before  taking  any  ac  ions  which  would 
restrict  state  pohcy  ( iptions,  and  take 
such  actions  only  if  here  is  clear 
constitutional  authority  and  the 
presence  of  a  problehi  of  national  scope. 
The  Order  provides  or  preemption  of 
state  law  only  if  thei  e  is  a  clear 
Congressional  inteni  for  the  Agency  to 
do  so.  Any  such  prei  trnption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  ( )ccupational  Safety 
and  Health  Act  (OS!  Act)  expresses 
Congress'  clear  inter  t  to  preempt  state 
laws  relating  to  issui  (s  on  which  Federal 
OSHA  has  promulga  ted  occupational 
safety  and  health  sta  tidards.  Under  the 
OSH  Act,  a  state  can  avoid  preemption 
only  if  it  submits,  an  d  obtains  Federal 
approval  of,  a  plan  f  )r  the  development 
of  such  standards  an  d  their 
enforcement.  Occup  itional  safety  and 
health  standards  de\  eloped  by  such 
Plan-States  must,  an  ongother  things,  be 
at  least  as  effective  i:  i  providing  safe  and 
healthful  employme  it  and  places  of 
employment  as  the  I  ederal  standards. 
Where  such  standar<  s  are  applicable  to 
products  dislributedjor  used  in 
interstate  commerce  they  may  not 
unduly  burden  comi  lerce  and  must  be 
justified  by  compell:  ng  local  conditions. 
(See  section  18(c)(2)  of  the  OSH  Act.) 

The  Federal  stand  irds  on  confined 
and  enclosed  spaces  and  other 
dangerous  atmosphe  res  address  hazards 
which  are  not  uniqu  s  to  any  one  state 
or  region  of  the  cour  tr\'.  Nonetheless, 
states  with  occupatii  mal  safety  and 
health  plans  approvi  d  under  section  18 
of  the  OSH  Act  will  )e  able  to  develop 
their  own  state  stanc  ards  to  deal  with 
any  special  problem  ;  which  might  be 
encountered  in  a  pai  ticular  state. 
Moreover,  because  t  lese  standards  are 
written  in  general,  p  ?rformance-oriented 
terms,  there  is  consi  lerable  flexibility 
for  state  plans  to  req  iire,  and  for 
affected  employers  t )  use,  methods  of 
compliance  which  a  e  appropriate  to  the 
working  conditions  ;overed  by  the 
standard. 

In  brief,  this  final   ule  addresses  a 
clear  national  problf  m  related  to 
occupational  safety  i  md  health  in 
shipyard  employme:  it.  States  which 
have  elected  to  parti  ripate  under  section 
18  of  the  OSH  Act  aj  e  not  preempted  by 
this  standard  and  wi  1  be  able  to  address 
any  special  conditio  is  within  the 
framework  of  the  Fe  leral  Act,  while 
ensuring  that  the  sta  e  standards  are  at 
least  as  effective  as  t  lis  standard. 


\1II.  State  Plan  Standards 

The  23  states  and 
their  own  OSHA-a 
safety  and  health  pi 
comparable  standarc 


the  publication  date  of  the  final 
standard.  These  states  and  territories 
are:  Alaska,  Arizona,  California, 
Connecticut,*  Hawaii,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan. 
Mirmesota,  Nevada,  New  Mexico,  New 
York,'  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands. 
Washington,  and  Wyoming.  Until  such 
time  as  a  state  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate, 
in  these  states. 

DC.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 

List  of  Subjects  in  29  CFR  Part  1915 

Confined  spaces.  Emergency  medical 
services.  Hazardous  substances.  Marine 
safety.  Occupational  Safety  and  Health, 
Signs  and  Symbols,  Vessels,  Welding. 

Accordingly,  pursuant  to  section  41  of 
LHWCA  (33  U.S.C.  941),  sections  4,  6, 
and  8  of  the  Occupational  Safetv  and 
Health  Act  of  1970  (29  U.S.C.  653.  655, 
657),  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  9033),  and  29  CFR  part  1911. 
29  CFR  part  1915  is  amended  as  set 
forth  below. 

Signed  at  Washington.  DC,  this  8th  daj  of 
)uly  8.  1994. 
Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Part  191 5  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PARTI  915— [AMENDED] 

1.  The  authority  citation  for  part  1915 
continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941); 
sees.  4,  6.  8.  Occupational €afetv  and  Health 
Act  of  1970  (29  U.S.C.  653.  655.'657);  Sec. 
4  of  the  Administrative  Proced'.irp  .\ct  (5 
U.S.C.  553):  Secretary  of  Labor's  Order  No. 
12-71  (36  FR  8754),  8-76  (41  FR  25059).  9- 
83  (48  FR  35736),  or  1-90  (55  FR  9033)  as 
applicable:  29  CFR  Part  1911. 

Subpart  A — General  Provisions 

2.  Section  1915.7  is  revised  to  read  as 
follows: 

§  1915.7    Competent  person. 

(a)  Application.  This  section  applies 
to  shipyard  employment. 


territories  with 
pfroved  occupational 
must  adopt  a 
within  6  months  of 


ins : 


*P!an  cover*  only  State  and  local  government 
employees. 

'  Plan  covers  only  Slate  and  local  government 
employees. 


(b)  Designation.  (1)  One  or  more 
competent  persons  shall  be  designated 
by  the  employer  in  accordance  with  the 
applicable  requirements  of  this  section, 
unless  the  requirements  of  Subparts  B, 
C,  D  and  H  of  this  part  are  always 
carried  out  by  a  Marine  Chemist. 
Exception:  The  employer  may  designate 
any  person  who  meets  the  applicable 
portions  of  the  criteria  set  forth  in 
paragraph  (c)  of  this  section  as  a 
competent  person  who  is  limited  to 
performing  testing  to  the  following 
situations: 

(i)  Repair  work  on  small  craft  in  boat 
yards  where  only  combustible  gas 
indicator  tests  are  required  for  fuel  tank 
leaks  or  when  using  flammable  paints 
below  decks; 

(ii)  Building  of  wooden  vessels  where" 
only  knowledge  of  the  precautions  to  be 
taken  when  using  flammable  paints  is 
required; 

(iii)  The  breaking  of  vessels  where 
there  is  no  fuel  oil  or  other  flammable 
hazard;  and 

(iv)  Tests  and  inspections  performed 
to  comply  with  §§  1915.35(b)(8)  and 
1915.36(a)(5). 

(2)(i)  The  employer  shall  maintain 
either  a  roster  of  designated  competent 
persons  or  a  statement  that  a  Marine 
Chemist  will  perform  the  tests  or 
inspections  which  require  a  competent 
person. 

(ii)  The  employer  shall  make  the 
roster  of  designated  persons  or  the 
statement  available  to  employees,  the 
employees  representative,  the  Director" 
or  the  Assistant  Secretary  upon  request. 

(iii)  The  roster  shall  contain,  as  a 
minimum,  the  following: 

(A)  The  employers'  name, 

(B)  The  designated  competent 
person's  name(s),  and 

(C)  The  date  the  employee  was  trained 
as  a  competent  person. 

(c)  Criteria.  The  employer  shall  ensure 
that  each  designated  competent  person 
has  the  following  skills  and  knowledge: 

(1)  Ability  to  understand  and  carry 
out  written  or  oral  information. or 
instructions  left  by  Marine  Chemist, 
Coast  Guard  authorized  persons  and 
Certified  Industrial  Hygienists; 

(2)  Knowledge  of  Subparts  B,  C,  D  a.nd 
H  of  this  part; 

(3)  Knowledge  of  the  structure, 
location,  and  designation  of  spaces 
where  work  is  done; 

(4)  Ability  to  calibrate  and  use  testing 
equipment  including  but  not  limited  to. 
oxygen  indicators,  combustible  gas 
indicators,  carbon  monoxide  indicators, 
and  carbon  dioxide  indicators,  and  to 
interpret  accurately  the  test  results  of 
that  equipment; 

(5)  Ability  to  perform  all  required 
tests  and  inspections  which  are  or  may 


be  performed  by  a  competent  person  as 
set  forth  in  Subparts  B,  C.  D  and  H  of 
this  part 

(6)  Ability  to  inspect,  test,  and 
evaluate  spaces  to  determine  the  need 
for  further  testing  by  a  Marine  Chemist 
or  a  Certified  Industrial  Hygienist;  and 

(7)  Ability  to  maintain  records 
required  by  this  section. 

(d)  Recordkeeping.  (1)  When  tests  and 
inspecjions  are  performed  by  a 
competent  person.  Marine  Chemist,  or 
Certified  Industrial  Hygienist  as 
required  by  any  provisions  of  subparts 
B.  C.  D.  or  H  of  this  part,  the  employer 
shall  ensure  that  the  person  performing 
the  test  and  inspection  records  the 
location,  time,  date,  location  of 
inspected  spaces,  and  the  operations 
performed,  as  well  as  the  test  results 
and  any  instructions. 

(2)  The  employer  shall  ensure  that  the 
records  are  posted  in  the  immediate 
vicinity  of  the  affected  operations  while 
work  in  the  spaces  is  in  progress.  The 
records  shall  be  kept  on  file  for  a  period 
of  at  least  three  months  from  the 
completion  date  of  the  specific  job  for 
which  they  were  generated. 

(3)  The  employer  shall  ensure  that  the 
records  are  available  for  inspection  by 
the  Assistant  Secretary.  Director,  and 
employees  and  their  representatives. 

3.  Subpart  B  of  part  1915  is  revised  to 
read  as  follows: 

Subpart  B — Confined  and  Enclosed  Spaces 
and  Other  Dangerous  Atmospheres  in 
Shipyard  Employment 
Sec. 

1915.11  Scojie.  application,  and  definitions 
applicable  to  this  subpart. 

1015.12  Precautions  before  entering 
connned  and  enclosed  spaces  and  other 
dangerous  atmospheres. 

1915.13  Cleaning  and  other  cold  work. 
.1915.14     Hot  work. 

1915.15    Maintenance  of  safe  conditions 
.  1915.16    Warning  signs  and  labels. 

Appendix  A  to  Subpail  B— Compliance 
Assistance  Guidelines  for  Confined  and 
Enclosed  Spaces  and  Other  Dangeroiu 
Atmospheres 

Appendix  B  to  Subpart  B— Reprint  of  U.S. 
Coast  Guard  Regulations  Referenced  in 
Subpart  B.  for  Determination  of  Coast  Guard 
Authorized  Persons 

§  1915.1 1    Scope,  application  and 
definitions  applicable  to  this  Subpart 

(a)  Scope  and  application.  This 
Subpart  applies  to  work  in  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres  in  shipyard  employment, 
including  vessels,  vessel  sections,  and 
on  land-side  operations  regardless  of 
geographic  location. 

(b)  Definitions  applicable  to  this 
Subpart. 

Adjacent  spaces  means  those  spaces 
bordering  a  subject  space  iiv  all 


directions,  including  all  points  of 
contact,  comers,  diagonals,  decks,  tank 
tops,  and  bulkheads. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  or 
designated  representative. 

Certified  Industrial  Hygienist  (CIH) 
means  an  industrial  hygienist  who  is 
certified  by  the  American  Board  of 
Industrial  Hygiene. 

Coast  Guard  authorized  person  means 
an  individual  who  meets  the 
requirement  of  Appendix  B  to  subpart  B 
of  this  part  1915  for  tank  vessels,  for 
passenger  vessels,  and  for  cargo  and 
miscellaneous  vessels. 

Dangerous  atmosphere  means  an 
atmosphere  that  may  expose  employees 
to  the  risk  of  death,  incapacitation, 
impairment  of  ability  to  self-rescue  (i.e., 
escape  unaided  from  a  confined  or 
enclosed  space),  injury,  or  acute  illness. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designated  representative. 

Enter  with  Restrictions  denotes  a 
space  where  entry  for  work  is  permitted 
only  if  engineering  controls,  personal 
protective  equipment,  clothing,  and 
time  limitations  are  as  specified  by  the 
Marine  Chemist.  Certified  Industrial 
Hygienist.  or  the  shipyard  competent 
person. 

Entry  means  the  action  by  which  a 
person  passes  through  an  opening  into 
a  space.  Entry  includes  ensuing  work 
activities  in  that  space  and  is  considered 
to  have  occurred  as  soon  as  any  part  of 
the  entrant's  body  breaks  the  plane  of  an 
opening  into  the  space. 

Hot  work  means  any  activity 
involving  riveting,  welding,  burning,  the 
use  of  powder-actuated  tools  or  similar 
fire-producing  operations.  Grinding, 
drilling,  abrasive  blasting,  or  similar 
spark-producing  operations  are  also 
considered  hot  work  except  when  such 
operations  are  isolated  physically  from 
any  atmosphere  containing  more  than 
10  percent  of  the  lower  explosive  limit 
of  a  flammable  or  combustible 
substance. 

Immediately  dangerous  to  life  or 
health  (IDLH)  means  an  atmosphere  that 
poses  an  immediate  threat  to  life  or  that 
is  likely  to  result  in  acute  or  immediate 
severe  health  effects. 

Inert  or  inerted  atmosphere  means  an 
atmospheric  condition  where: 

(1)  The  oxygen  content  of  the 
atmosphere  in  the  space  is  maintained 
at  a  level  equal  to  or  less  than  8.0 
percent  by  volume  or  at  a  level  at  or 
below  50  percent  of  the  amount 
required  to  support  combustion, 
whichever  is  less;  or 


(2)  The  space  is  flooded  with  water 
and  the  vapor  concentration  of 

flammable  or  combustible  materials  in 
the  free  space  atmosphere  above  the 
water  line  is  less  than  10  percent  of  the 
lower  explosive  Umit  for  the  flammable 
or  combustible  material. 

Labeled  means  identified  with  a  sign. 
placard,  or  other  form  of  written 
communication,  including  pictograms. 
that  provides  information  on  the  status 
or  condition  of  the  work  space  to  which 
it  is  attached. 

Lower  explosive  limit  (LEL)  means  the 
minimum  concentration  of  vapor  in  air 
below  which  propagation  of  a  flame 
does  not  occur  in  the  presence  of  an 
ignition  source. 

Marine  Chemist  means  an  individual 
who  possesses  a  current  Marine  Chemist 
Certificate  issued  by  the  National  Fire 
Protection  Association. 

Not  Safe  for  Hot  Work  denotes  a  space 
where  hot  work  may  not  be  performed 
because  the  conditions  do  not  meet  the 
criteria  for  Safe  for  Hot  Work. 

Nationally  Recognized  Testing 
Laboratory  (NRTL)  means  an 
organization  recognized  by  OSHA,  in 
accordance  with  Appendix  A  of  29  CFR 
1910.7,  which  tests  for  safety  and  lists 
or  labels  or  accepts  equipment  and 
materials  that  meet  all  the  criteria  found 
in  §  1910.7(b)(1)  through  (b)(4){ii). 

Not  Safe  for  Workers  denotes  a  space 
where  an  employee  may  not  enter 
because  the  conditions  do  not  meet  the 
criteria  for  Safe  for  Workers. 

Oxygen-deficient  atmosphere  means 
an  atmosphere  having  an  oxygen 
concentration  of  less  than  19.5  percent 
by  volume. 

Oxygen-enriched  atmosphere  means 
an  atmosphere  that  contains  22.0 
percent  or  more  oxygen  by  volume. 

Safe  for  Hot  Work  denotes  a  space 
that  meets  all  of  the  following  criteria: 

(1)  The  oxygen  content  of  the 
atmosphere  does  not  exceed  22.0 
percent  by  volume; 

(2)  The  concentration  of  flammable 
vapors  in  the  atmosphere  is  less  than  10 
percent  of  the  lower  explosive  limit: 

(3)  The  residues  or  materials  in  the 
space  are  not  capable  of  producing  a 
higher  concentration  than  permitted  in 
paragraph  (1)  or  (2)  of  the  above,  under 
existing  atmospheric  conditions  in  the 
presence  of  hot  work  and  while 
maintained  as  directed  by  the  Marine 
Chemist  or  competent  person,  and 

(4)  All  adjacent  spaces  have  been 
cleaned,  or  inerted,  or  treated 
sufficiently  to  prevent  the  spread  of  fire. 

Safe  for  Workers  denotes  a  space  that 
meets  the  following  criti?ria: 

(1)  The  oxygen  content  of  the 
atmosphere  is  at  least  19.5  percent  and 
below  22  percent  by  volume; 
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(2)  If  the  space  to  be  entered  contains 
an  oxygen  deficient  atmosphere,  the 
space  shall  be  labeled  "Not  Safe  for 
Workers"  or,  if  oxygen-enriched,  "Not 
Safe  for  Workers — Not  Safe  for  Hot 
Work."  If  an  oxygen-deficient  or 
oxygen-enriehed  atmosphere  is  found, 
ventilation  shall  be  provided  at  volumes 
and  flow  rates  sufficient  to  ensure  that 
the  oxj'gen  content  is  maintained  at  or 
above  19.5  percent  and  below  22.0 
percent  by  volume.  The  warning  label 
may  be  removed  when  the  oxygen 
content  is  equal  to  or  greater  than  19.5 
and  less  than  22.0  percent  by  volume. 

(3)  An  employee  may  not  enter  a 
space  where  the  oxygen  content,  by 
volume,  is  below  19.5  percent  or  above 
22.0  percent.  Exception:  An  employee 
may  enter  for  emergency  rescue  or  for  a 
short  duration  for  installation  of 
ventilation  equipment  necessary  to  start 
work  in  the  space  provided: 

(i)  The  atmosphere  in  the  space  is 
monitored  for  oxygen  content,  by 
volume,  continuously;  and 

(ii)  Respiratory  protection  and  other 
appropriate  personal  protective 
equipment  and  clothing  are  provided  in 
accordance  with  Subpart  I  of  this  part. 

Note  to  paragraph  (a):  Other  provisions  for 
work  in  IDLH  atmospheres  are  located  in 
Subpart  I  of  this  part. 

(b)  Flammable  atmospheres.  (1)  The 
employer  shall  ensure  that  spaces  and 
adjacent  spaces  that  contain  or  have 
contained  combustible  or  flammable 
liquids  or  gases  are: 

(i)  Inspected  visually  by  the 
competent  person  to  determine  the 
presence  of  combustible  or  flammable 
liquids;  and 

(ii)  Tested  by  a  competent  person 
prior  to  entr>'  by  an  employee  to 
determine  the  concentration  of 
flammable  vapors  and  gases  within  the 
space. 

(2)  If  the  concentration  of  flammable 
vapors  or  gases  in  the  'space  to  be 
entered  is  equal  to  or  greater  than  10 
percent  of  the  lower  explosive  limit,  the 
space  shall  be  labeled  "Not  Safe  for 
Workers"  and  "Not  Safe  for  Hot  Work." 
Ventilation  shall  be  provided  at 
volumes  and  flow  rates  sufficient  to 
ensure  that  the  concentration  of 
flammable  vapors  is  maintained  below 
10  percent  of  the  lower  explosive  limit. 
The  warning  labels  may  be  removed 
when  the  concentration  of  flammable 
vapors  is  below  10  percent  of  the  lower 
explosive  limit. 

(3)  An  employee  may  not  enter  a 
space  where  the  concentration  of 
flammable  vapors  or  gases  is  equal  to  or 
greater  than  10  percent  of  the  lower 
explosive  limit.  Exception:  An 
employee  may  enter  for  emergency 


rescue  or  for  a  short  duration  for 
installation  of  ventilation  equipment 
necessary  to  start  work  in  the  space, 
provided: 

(i)  No  ignition  sources  are  present; 

(ii)  The  atmosphere  in  the  space  is 
monitored  continuously; 

(iii)  The  atmosphere  in  the  space  is 
maintained  above  the  upper  explosive 
Umit;  and 

(iv)  Respiratory  protection  and  other 
appropriate  personal  protective 
equipment  and  clothing  are  provided  in 
accordance  with  Subpart  5  of  this  part. 

Note  1  to  paragraph  (b):  Additional 
provisions  for  work  in  IDI.H  atmospheres  -ire 
located  in  Subpart  1  of  this  part. 

Note  2  to  paragraph  (b):  Additional 
provisions  for  work  in  spaces  containing  ■< 
flammable  substance  which  also  has  a 
permissible  exposure  limit,  are  located  in    - 
Subpart  Z  of  29  CFR  part  1915.  and 
§  1915.12(c). 

(c)  Toxic,  corrosive,  irritant  or 
fumigated  atmospheres  and  residues.  ( 1 ) 
The  employer  shall  ensure  that  spaces 
or  adjacent  spaces  that  contain  or  have 
contained  liquids,  gases,  or  solids  that 
are  toxic,  corrosive  or  irritant  are: 

(i)  Inspected  visually  by  the 
competent  person  to  determine  the 
presence  of  toxic,  corrosive,  or  irritant 
residue  contaminants;  and 

(ii)  Tested  by  a  competent  person 
prior  to  initial  entry  by  an  employee  to 
determine  the  air  concentration  of 
toxics,  corrosives,  or  irritants  within  the 
space. 

(2)  If  a  space  contains  an  air 
concentration  of  a  material  which 
exceeds  a  part  1915  subpart  Z 
permissible  exposure  limit  (PEL)  or  is 
IDLH,  the  space  shall  be  labeled  "Not 
Safe  for  Workers."  Ventilation  shall  be 
provided  at  volumes  and  flow  rates 
w'hich  will  ensure  that  air 
concentrations  are  maintained  within 
the  PEL  or,  in  the  case  of  contaminants 
for  which  there  is  no  established  PEL, 
below  the  IDLH.  The  warning  label  may 
be  removed  when  the  concentration  of 
contaminants  is  maintained  within  the 
PEL  or  below  IDLH  level. 

(3)  If  a  space  cannot  be  ventilated  to 
within  the  PELs  or  is  IDLH,  a  Marine 
Chemist  or  CIH  must  re-test  until  the 
space  can  be  certified  "Enter  with 
Restrictions  '  or  "Safe  for  Workers." 

(4)  An  employee  may  not  enter  a 
space  whose  atmosphere  exceeds  a  PEL 
or  is  IDLH,  Exception:  An  employee 
may  enter  for  emergency  rescue,  or  for 
a  short  duration  for  installation  of 
ventilation  equipment  provided: 

(i)  The  atmosphere  in  the  space  is 
monitored  continuously; 

(ii)  Respiratory  protection  and  other 
necessary  and  appropriate  personal 
protective  equipment  and  clothing  are 


provided  in  accordance  with  Subpart  I 
of  this  part. 

Note  to  paragraph  (c):  Other  provisions  for 
ivork  in  IDLH  atmospheres  are  located  in 
Subpart  I  of  this  part. 

(d)  Training  of  employees  entering 
confined  and  enclosed  spaces  or  other 
dangerous  atmospheres.  [I]  The 
employer  shall  ensure  that  each 
employee  that  enters  a  confined  or 
enclosed  space  and  other  areas  with 
dangerous  atmospheres  is  trained  to 
perform  all  reouired  duties  safely. 

(2)  The  employer  shall  ensure  that 
each  employee  who  enters  a  confined 
space,  enclosed  space,  or  other  areas 
with  dangerous  atmospheres  is  trained 
to: 

(i)  Recognize  the  characteristics  of  the 
confined  space: 

(ii)  Anticipate  and  be  aware  of  the 
hazards  that  may  be  faced  during  entry; 

(iii)  Recognize  the  adverse  health 
effects  that  may  be  caused  by  the 
exposure  to  a  hazard; 

(iv)  Understand  the  physical  signs 
and  reactions  related  to  exposures  to 
such  hazards; 

(v)  Know  what  personal  protective 
equipment  is  needed  for  safe  entry  into 
and  exit  from  the  space; 

(vi)  Use  personalprotective 
equipment;  and 

(vii)  Where  necessary,  be  aware  of  the 
presence  and  proper  use  of  barriers  that 
may  be  needed  to  protect  an  entrant 
from  hazards. 

(3)  The  employer  shall  ensure  that 
each  entrant  into  confined  or  enclosed 
spaces  or  other  dangerous  atmospheres 
is  trained  to  exit  the  space  or  dangerous 
atmosphere  whenever: 

(i)  The  employer  or  his  or  her 
representative  orders  evacuation; 

(ii)  An  evacuation  signal  such  as  a 
alarm  is  activated  ;  or 

(iii)  The  entrant  perceives  that  he  or 
she  is  in  danger. 

(4)  The  employer  shall  provide  each 
employee  with  training: 

(i)  Before  the  entrant  begins  work 
addressed  by  this  section;  and 

(ii)  Whenever  there  is  a  change  in 
operations  or  in  an  employee's  duties 
that  presents  a  hazard  about  which  the 
employee  has  not  previously  been 
trained. 

(5)  The  employer  shall  certify  that  the 
training  required  by  paragraphs  (d)(1) 
through  (d)(4)  of  this  section  has  been 
accomplished. 

(i)  The  certification  shaU  contain  the 
employee's  name,  the  name  of  the 
certifier,  and  the  date(s)  of  the 
certification. 

(ii)  The  certification  shall  be  available 
for  inspection  by  the  Assistant 
Secretary,  the  Director,  employees,  and 
their  representatives. 


(e)  Rescue  teams.  The  employer  shall 
either  establish  a  shipyard  rescue  team 
or  arrange  for  an  outside  rescue  team 
which  will  respond  promptly  to  a 
request  for  rescue  service. 

(1)  Shipyard  rescue  teams  shall  meet 
the  following  criteria: 

(i)  Each  employee  assigned  to  the 
shipyard  team  shall  be  provided  with 
and  trained  to  use  the  personal 
protective  equipment  he  or  she  will 
need,  including  respirators  and  any 
rescue  equipment  necessary  for  making 
rescues  from  confined  and  enclosed 
spaces  and  other  dangerous 
atmospheres. 

(ii)  Each  employee  assigned  to  the 
shipyard  rescue  team  shall  be  trained  to 
perform  his  or  her  rescue  functions 
including  confined  and  enclosed  and 
other  dangerous  atmosphere  entry. 

(iii)  Shipyard  rescue  teams  shall 
practice  their  skills  at  least  once  every 
12  months.  Practice  drills  shall  include 
the  use  of  mannequins  and  rescue 
equipment  during  simulated  rescue 
operations  involving  physical  facilities 
that.approximate  closely  those  facilities 
from  which  rescue  may  be  needed. 

Note  to  par.agraph  (e)(l)(iii):  If  the  team 
preforms  an  actual  rescue  during  the  12 
month  period,  an  additional  practice  drill  for 
that  type  of  rescue  is  not  required. 

(iv)  At  least  one  person  on  each 
rescue  team  shall  maintain  current 
certification  in  basic  first  aid  which 
includes  maintenance  of  an  airway, 
control  of  bleeding,  maintenance  of 
circulation  and  cardiopulmonary 
resuscitation  (CPR)  skills. 

(2)  The  employer  shall  inform  outside 
rescue  teams  of  the  hazards  that  the 
team  may  encounter  when  called  to 
perform  confined  and  enclosed  space  or 
other  dangerous  atmosphere  rescue  at 
the  employer's  facility  so  that  the  rescue 
team  can  be  trained  and  equipped. 

Note  to  paragraph  (e):  The  criteria  for  in- 
house  rescue,  listed  in  paragraph  (e)(1)  can 
be  used  by  the  employer  in  evaluating 
outside  rescue  services. 

(f)  Exchanging  hazard  information 
between  employers.  Each  employer 
whose  employees  work  in  confined  and 
enclosed  spaces  or  other  dangerous 
atmospheres  shall  ensure  that  all 
available  information  on  the  hazards, 
safety  rules,  and  emergency  procedures 
concerning  those  spaces  and 
atmospheres  is  exchanged  with  any 
other  employer  whose  employees  may 
enter  the  same  spaces. 

§1915.13    Cleaning  and  other  cold  work. 

(a)  Locations  covered  by  this  section. 
The  employer  shall  ensure  that  manual 
cleaning  and  other  cold  work  are  not 
performed  in  the  following  spaces 


unless  the  conditions  of  paragraph  (b)  of 
this  section  have  been  met: 

(1)  Spaces  containing  or  having  last 
contained  bulk  quantities  of 
combustible  or  flammable  liquids  or 
gases;  and 

(2)  Spaces  containing  or  having  last 
contained  bulk  quantities  of  liquids, 
gases  or  soHds  that  are  toxic,  corrosive 
or  irritating. 

(b)  Requirements  for  performing 
cleaning  or  cold  work.  (1)  Liquid 
residues  of  hazardous  materials  shall  be 
removed  from  work  spaces  as 
thoroughly  as  practicable  before 
employees  start  cleaning  operations  or 
cold  work  in  a  space.  Special  care  shall 
be  taken  to  prevent  the  spilling  or  the 
draining  of  these  materials  into  the 
water  surrounding  the  vessel,  or  for 
shore-side  operations,  onto  the 
surrounding  work  area. 

(2)  Testing  shall  be  conducted  by  a 
competent  person  to  determine  the 
concentration  of  flammable, 
combustible,  toxic,  corrosive,  or  irritant 
vapors  within  the  space  prior  to  the 
begirming  of  cleaning  or  cold  work. 

(3)  Continuous  ventilation  shall  bs 
provided  at  volumes  and  flow  rates 
sufficient  to  ensure  that  the 
concentration(s)  of: 

(i)  Flammable  vapor  is  maintained 
below  10  percent  of  the  lower  explosive 
limit;  and 

Note  to  paragraph  (b)(3)(j).  Spaces 
containing  highly  volatile  residues  may 
require  additional  ventilation  to  keep  the 
concentration  of  flammable  vapors  below  10 
percent  of  the  lower  explosive  limit  and 
within  the  pe.-missible  exposure  limit. 

(ii)  Toxic,  corrosive,  or  irritant  vapors 
are  maintained  within  the  permissible 
exposure  limits  and  below  IDLH  levels. 

(4)  Testing  shall  be  conducted  by  the 
competent  person  as  often  as  necessary 
during  cleaning  or  cold  work  to  assure 
that  air  concentrations  are  below  10 
percent  of  the  lower  explosive  limit  and 
within  the  PELs  and  below  IDLH  levels. 
Factors  such  as,  but  not  limited  to. 
temperature,  volatility  of  the  residues 
and  other  existing  conditions  in  and 
about  the  spaces  are  to  be  considered  in 
determining  the  fi^uency  of  testing 
necessary  to  assure  a  safe  atmosphere. 

Note  to  paragraph  (b)(4):  See  Appendix  A 
for  additional  information  on  frequency  of 

testing. 

(5)  Spills  or  other  releases  of 
flammable,  combustible,  toxic, 
corrosive,  and  irritant  materials  shall  be 
cleaned  up  as  work  progresses. 

(6)  An  employee  may  not  enter  a 
confined  or  enclosed  space  or  other 
dangerous  atmosphere  if  the 
concentration  of  flammable  or 
combustible  vapors  in  work  spaces 
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(12)  Fans  shall  have  non-sparking 
blades,  and  portable  air  ducts  shall  be 
of  non-sparking  materials. 

Note  to  paragraph  (b):  See  §  1915.12(c)  of 
this  part  and  applicable  requirements  of  29 
CFR  part  1915,  subpart  Z  for  other  provisions 
affecting  cleaning  and  cold  work. 

§1915.14    Hot  work. 

(a)  Hot  work  requiring  testing  by  a 
Marine  Chemist  or  Coast  Guard 
authorized  person.  (1)  The  employer 
shall  ensure  that  hot  work  is  not 
performed  in  or  on  any  of  the  following 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres,  boimdaries  of 
spaces  or  pipelines  until  the  work  area 
has  been  tested  and  certified  by  a 
Marine  Chemist  or  a  U.S.  Coast  Guard 
authorized  person  as  "Safe  for  Hot 
Work": 

(i)  Within,  on,  or  immediately 
adjacent  to  spaces  that  contain  or  have 
contained  combustible  or  flammable 
liquids  or  gases. 

(ii)  Within,  on,  or  immediately 
adjacent  to  fuel  tanks  that  contain  or 
have  last  contained  fuel;  and 

(iii)  On  pipelines,  heating  coils,  pump 
fittings  or  other  accessories  connected  to 
spaces  that  contain  or  have  last 
contained  fuel. 

(iv)  Exception:  Within  spaces  adjacent 
to  spaces  in  which  the  flammable  gases 
or  liquids  have  a  flash  point  below  150° 
F  (65.6°  C)  and  the  distance  between 
such  spaces  and  the  work  is  greater  than 
25  feet  (7.5  m). 

Note  to  paragraph  (a)(1):  The  criteria  for 
safe  for  hot  work  is  located  in  the  definition 
section  of  subpart  B. 

(2)  The  certificate  issued  by  the 
Marine  Chemist  or  Coast  Guard 
authorized  person  shall  be  posted  in  the 
immediate  vicinity  of  the  affected 
operations  while  they  are  in  progress 
and  kept  on  file  for  a  period  of  at  least 
three  months  from  the  date  of  the 
completion  of  the  operation  for  which 
the  certificate  was  generated. 

(b)  Hot  work  requiring  testing  by  a 
competent  person.  (1)  Hot  work  is  not 
permitted  in  or  on  the  following  spaces 
or  adjacent  spaces  or  other  dangerous 
atmospheres  until  they  have  been  tested 
by  a  competent  person  and  determined 
to  contain  no  concentrations  of 
flammable  vapors  equal  to  or  greater 
than  10  percent  of  the  lower  explosive 
hmit: 

(i)  Dry  cargo  holds, 

(ii)  The  bilges, 

(iii)  The  engine  room  and  boiler 
spaces  for  which  a  Marine  Chemist  or  a 
Coast  Guard  authorized  person 
certificate  is  not  required  under 
paragraph  (a)(l)(i)  of  this  section,  and 

(iv)  Vessels  and  vessel  sections  for 
which  a  Marine  Chemist  or  Coast  Guard 


authorized  person  certificate  is  not 
required  under  paragraph  (a)(l)(i)  of  this 
section,  and 

(v)  Land-side  confined  and  enclosed 
spaces  or  other  dangerous  atmospheres 
not  covered  by  paragraph  (a)(1)  of  this 
section. 

(2)  If  the  concentration  of  flammable 
vapors  or  gases  is  equal  to  or  greater 
than  10  percent  of  the  lower  explosive  - 
limit  in  the  space  or  an  adjacent  space 
where  the  hot  work  is  to  be  done,  then 
the  space  shall  be  labeled  "Not  Safe  for 
Hot  Work"  and  ventilation  shall  be 
provided  at  volumes  and  flow  rates 
sufficient  to  ensure  that  the 
concentration  of  flammable  vapors  or 
gases  is  below  10  percent  by  volume  of 
the  lower  explosive  limit.  The  warning 
label  may  be  removed  when  the 
concentration  of  flammable  vapors  and 
gases  are  below  10  percent  lower 
explosive  limit. 

Note  to  §  1915.14:  See  appendix  A  for 
additional  information  relevant  to  performing 
hot  work  safely. 

§  1915.15    Maintenance  of  safe  conditions. 

(a)  Preventing  hazardous  materials 
from  entering.  Pipelines  that  could  carry 
hazardous  materials  into  spaces  that 
have  been  certified  "Safe  for  Workers" 
or  "Safe  for  Hot  Work"  shall  be 
disconnected,  blanked  off,  or  otherwise 
blocked  by  a  positive  method  to  prevent 
hazardous  materials  fixim  being 
discharged  into  the  space. 

(b)  Alteration  of  existing  conditions. 
When  a  change  that  could  alter 
conditions  within  a  tested  confined  or 
enclosed  space  or  other  dangerous 
atmosphere  occurs,  work  in  the  affected 
space  or  area  shall  be  stopped.  Work 
may  not  be  resumed  until  the  affected 
space  or  area  is  visually  inspected  and 
retested  and  found  to  comply  with 
§§1915.12,  1915.13,  and  1915.14  of  this 
part,  as  applicable. 

Note  to  paragraph  (b):  Examples  of 
changes  that  would  warrant  the  stoppage  of 
work  include:  The  opening  of  manholes  or 
other  closures  or  the  adjusting  of  a  valve 
regulating  the  flow  of  hazardous  materials. 

(c)  Tests  to  maintain  the  conditions  of 
a  Marine  Chemist's  or  Coast  Guard 
authorized-person's  certificates.  A 
competent  person  shall  visually  inspect 
and  test  each  space  certified  as  "Safe  for 
Workers"  or  "Safe  for  Hot  Work,"  as 
often  as  necessary  to  ensure  that 
atmospheric  conditions  within  that 
space  is  maintained  within  the 
conditions  established  by  the  certificate 
after  the  certificate  has  been  issued. 

(d)  Change  in  the  conditions  of  a 
Marine  Chemist's  or  Coast  Guard 
authorized  person's  certificate.  If  a 
competent  person  finds  that  the 
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atmospheric  conditions  vrithin  a 
certified  space  fail  to  meet  the 
applicable  requirements  of  §§  1915.12. 
1915.13,  and  1915.14  of  this  part,  work 
in  the  certified  space  shall  be  stopped 
and  may  not  be  resumed  until  the  space 
has  been  retested  by  a  Marine  Chemist 
or  Coast  Guard  authorized  person  and  a 
new  certificate  issued  in  accordance 
with  §  1915.14(a). 

(e)  Tests  to  maintain  a  competent 
person's  findings.  After  a  competent 
person  has  conducted  a  visual 
inspection  and  tests  required  in 

§§  1915.12.  1915.13,  and  1915.14  of  this 
part  and  determined  a  space  to  be  safe 
for  an  employee  to  enter,  he  or  she  shall 
continue  to  test  spaces  as  often  as 
necessary  to  ensure  that  the  required 
atmospheric  conditions  within  the 
tested  space  are  maintained. 

(f)  Changes  in  conditions  determined 
by  competent  person 's  findings.  After 
the  competent  person  has  determined 
initially  that  a  space  is  safe  for  an 
employee  to  enter  and  he  or  she  finds 
subsequently  that  the  conditions  vvithi;i 
the  tested  space  fail  to  meet  the 
requirements  of  §§1915.12. 1915.13. 
and  1915.14.  of  this  part,  as  applicable. 
work  shall  be  stopped  until  the 
conditions  in  the  tested  space  are 
corrected  to  comply  with  §§  1915.12. 
1915.13.  and  1915.14.  as  applicable. 

§1915.16    Warning  signs  and  labels. 

(a)  Employee  comprehension  of  signs 
and  labels.  The  Employer  shall  ensure 
that  each  sign  or  label  posted  to  comply 
with  the  requirements  of  this  subpart  is 
presented  in  a  manner  that  can  be 
perceived  and  understood  by  all 
employees. 

ih]  Posting  of  large  work  areas.  A 
warning  sign  or  label  required  by 
paragraph  (a)  of  this  section  need  not  be 
posted  at  an  individual  tank, 
compartment  or  work  space  within  a 
work  area  if  the  entire  work  area  has 
been  tested  and  certified:  not  safe  for 
vyorkers.  not  safe  for  hot  work,  and  if  the 
sign  or  label  to  this  effect  is  posted 
conspicuously  at  each  means  of  access 
to  the  work  area. 

Appendix  A  to  Subpart  8 — Compliance 
Assistance  Guidelines  for  Confined 
and  Enclosed  Spaces  and  Other 
Dangerous  Atmospheres 

This  .'\ppendix  is  a  non-mandatory  set 
of  guidelines  provided  to  assist 
employers  in  complying  with  the 
requirements  of  this  subpart.  This 
Appendix  neither  creates  additional 
obligations  nor  detracts  from  obligations 
other^vise  contained  in  the  standard.  It 
is  intended  to  provide  explanatory 
information  and  educational  material  to 


employers  and  employees  to  foster 
understanding  of.  and  compliance  with, 
the  standard. 

Sections  1915.11  through  1915.16 
These  standards  are  minimum  safety 
standards  for  entering  and  working 
safely  in  vessel  tanks  and 
compartments. 

Section  1915.11(bl    Definition  of 
"Hot  work. "  There  are  several  instances 
in  which  circumstances  do  not 
necessitate  that  grinding,  drilling, 
abrasive  blasting  be  regarded  as  hot 
work.  Some  examples  are: 

1.  Abrasive  blasting  of  the  hull  for 
paint  preparation  does  not  necessitate 
pumping  and  cleaning  the  tanks  of  a 
vessel. 

2.  Prior  to  hot  work  on  any  hollow 
structure,  the  void  space  should  be 
tested  and  appropriate  precautions 
taken. 

Section  1915.11(b)-  Definition  of 
'Lower  explosive  limit. "  The  terms 
lower  flammable  limit  (LFL)  and  lower 
explosive  limit  (LEL)  are  used 
interchangeably  in  fire  science 
literature. 

Section  1915.1 1(b)    Definition  of 
"Upper  explosive  limit. "  The  terms 
upper  flammable  limit  (UFL)  and  upper 
explosive  limit  (UEL)  are  used 
interchangeably  in  fire  science 
literature. 

Section  1915.12(a)(4).  After  a  tank  has 
been  properly  washed  and  ventilated, 
the  tank  should  contain  20.8  percent 
oxygen  by  volume.  This  is  the  same 
amount  found  in  our  normal 
atmosphere  at  sea  level.  However,  it  is 
possible  that  the  oxygen  content  will  be 
lower.  When  this  is  the  case,  the  reasons 
for  this  deficiency  should  be  determined 
and  corrective  action  taken. 

An  oxygen  content  of  19.5  percent  can 
support  life  and  is  adequate  for  entry. 
However,  any  oxygen  level  less  than 
20.8  percent  and  greater  than  19.5 
percent  level  should  also  alert  the 
competent  person  to  look  for  the  causes 
of  the  o.xygen  deficiency  and  to  correct 
them  prior  to  entry. 

Section  1915.12(b)(4)    Flammable 
atmospheres.  Atmospheres  with  a 
concentration  of  flammable  vapors  at  or 
above  10  percent  of  the  lower  explosive 
limit  (LEL)  are  considered  hazardous 
when  located  in  confined  spaces. 
However,  atmospheres  with  flammable 
vapors  below  10  percent  of  the  LEL  are 
not  necessarily  safe. 

Such  atmospheres  are  too  lean  to 
burn.  Nevertheless,  when  a  space 
contains  or  produces  measurable 
-flammable  vapors  below  the  10  percent 
LEL.  it  might  indicate  that  flammable 
vapors  are  being  released  or  introduced 
into  the  space  and  could  present  a 
hazard  in  time.  Therefore,  the  cause  of 


the  vapors  should  be  investigated  and, 
if  possible,  eliminated  prior  toentry. 

Some  situations  that  nave  produced 
measurable  concentrations  of  flammable 
vapors  that  could  exceed  10  percent  of 
the  LEL  in  time  are: 

1.  Pipelines  that  should  have  been 
blanked  or  disconnected  have  opened, 
allowing  product  into  the  space. 

2.  The  vessel  may  have  shifted, 
allowing  product  not  previously  cleaned 
and  removed  during  washing  to  move 
into  other  areas  of  the  vessel. 

3.  Residues  may  be  producing  the 
atmosphere  by  releasing  flammable 
vapor. 

Section  1915.1 2(b)(6)    Flammable 
atmospheres  that  are  toxic.  An 
atmosphere  with  a  measurable 
concentration  of  a  flammable  substance 
telow  10  percent  of  the  LEL  may  be 
above  the  OSHA  permissible  exposure 
limit  for  that  substance.  In  that  case, 
refer  to  §  1915.12(c)  (2).  (3),  and  (4). 

Section  1915. 13(b)(4l.  §1915. 15(cl. 
and  §  1915.15(e).  The  frequency  with 
which  a  tank  is  monitored  to  determine 
if  atmospheric  conditions  are  being 
maintained  is  a  function  of  several 
factors  that  are  discussed  below: 

1.  Temperafure.  Higher  temperatures 
will  cause  a  combustible  or  flammable 
liquid  to  vaporize  at  a  faster  rate  than 
lower  temperatures.  This  is  important 
since  hotter  days  may  cause  tank 
residues  to  produce  more  vapors  and 
that  may  result  in  the  vapors  exceeding 
10  percent  of  the  LEL  or  an 
overexposure  to  toxic  contaminants. 

2.  ll'orA:  in  the  tank.  Any  activity  in 
the  tank  could  change  the  atmospheric 
conditions  in  that  tank.  Oxygen  from  a 
leaking  oxyfuel  hose  or  torch  could 
result  in  an  o.xygen-enriched 
atmosphere  that  would  more  easily 
propagate  a  flante.  Some  welding 
operations  use  inert  gas.  cuid  leaks  can 
result  in  an  oxygen-deficient 
atmosphere.  Manual  tank  cleaning  with 
high  pressure  spray  devices  can  stir  up 
residues  and  result  in  exposures  to  toxic 
contaminants.  Simple  cleaning  or 
mucking  out.  where  employees  walk 
through  and  shovel  residues  and  sludge, 
can  create  a  change  in  atmospheric 
conditions. 

3.  Period  of  time  elapsed.  If  a  period 
of  time  has  elapsed  since  a  Marine 
Chemist  or  Coast  Guard  authorized 
person  has  certified  a  tank  as  safe,  the 
atmospheric  condition  should  be 
rechecked  by  the  competent  person 
prior  to  entry  and  starting  work. 

4.  Unattended  tanks  or  "spaces  When 
a  tank  or  space  has  been  tested  and 
declared  safe,  then  subsequently  left 
unattended  for  a  period  of  time,  it 
should  be  retested  prior  to  entry  and 
starting  work.  For  example,  when  barges 
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Appendix  B  to  Sut>part  B — Confined 
and  Enclosed  Spaces  and  Other 
Dangerous  Atmospheres  in  Shipyard 
Employment 

This  Appendix  provides  a  complete 
reprint  of  U.S.  Coast  Guard  regulations 
as  of  October  1, 1993  referenced  in 
Subpart  B  for  purposes  of  determining 
who  is  a  Coast  Guard  authorized  person. 

1.  Title  46  CFR  35.01-1  (a)  through  (c) 
covering  hot  work  on  tank  vessels  reads 
as  follows: 

(a)  The  provisions  of  "Standard  for 
the  Control  of  Gas  Hazards  on  Vessels 
to  be  Repaired,"  NFPA  No.  306, 
published  by  National  Fire  Protection 
Association,  1  Batterymarch  Park, 
Quincy,  MA  02269,  shall  be  used  as  a 
guide  in  conducting  the  inspections  and 
issuance  of  certificates  required  by  this 
section. 

(b)  Until  an  inspection  has  been  made 
to  determine  that  such  operation  can  be 
undertaken  with  safety,  no  alterations, 
repairs,  or  other  such  operations 
involving  riveting,  welding,  burning,  or 
like  fire-producing  actions  shall  bo 
made: 

(1)  Within  or  on  the  boundaries  of 
cargo  tanks  that  have  been  used  to  carry 
flammable  or  combustible  liquid  or 
chemicals  in  bulk,  or  within  spaces 
adjacent  to  such  cargo  tanks;  or 

(2)  Within  or  on  the  boundaries  of 
fuel  tanks;  or 

(3)  To  pipe  lines,  heating  coils, 
pumps,  fittings,  or  other  appurtenances 
connected  to  such  cargo  or  fuel  tanks. 

(c)  Such  inspections  shall  be  made 
and  evidenced  as  follows: 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessions, 
the  inspection  shall  be  made  by  a 
Marine  Chemist  certificated  by  the 
National  Fire  Protection  Association; 
however,  if  the  services  of  such  certified 
Marine  Chemists  are  not  reasonably 
available,  the  Officer  in  Charge,  Marine 
InspecticMi,  upon  the  recommendation 
of  the  vessel  owner  and  his  contractor 
gr  their  representative,  shall  select  a 
person  who,  in  the  case  of  an  individual 
vessel,  sheill  be  authorized  to  make  such 
inspection.  If  the  inspection  indicates 
that  such  operations  can  be  undertaken 
with  safety,  a  certificate  setting  forth  the 
fact  in  writing  and  qualified  as  may  be. 
required,  shall  be  issued  by  the  certified 
Marine  Chemist  or  the  authorized 
person  before  the  work  is  started.  Such 
qualifications  shall  include  any 
requirements  as  may  be  deemed 
necessary  to  maintain,  insofar  as  can 
reasonably  be  done,  the  safe  conditions 
in  the  spaces  certified,  throughout  the 
operation  and  shall  include  such 
additional  tests  and  certifications  as 
considered  required.  Such  qualifications 


and  requirements  shall  include 
precautions  necessary  to  eliminate  or 
minimize  hazards  that  may  be  present 
from  protective  coatings  or  residues 
from  cargoes. 

2.  Title  46  CFR  71.60(c)(1)  covering 
hot  work  on  passenger  vessels  reads  as 
follows: 

(a)  The  provisions  of  "Standard  for 
the  Control  of  Gas  Hazards  on  Vessels 
to  be  Repaired."  NFPA  No.  306, 
published  by  National  Fire  Protection 
Association,  1  Batterymarch  Park, 
Quincy,  MA  02269,  shall  be  used  as  a 
guide  in  conducting  the  inspections  and 
issuance  of  certificates  required  by  this 
section. 

(b)  Until  an  inspection  has  been  made 
to  determine  that  such  operation  can  be 
undertaken  with  safety,  no  alterations, 
repairs,  or  other  such  operations 
involving  riveting,  welding,  burning,  or 
like  fire-producing  actions  shall  be 
made: 

(1)  Within  or  on  the  boundaries  of 
cargo  tanks  which  have  been  used  to 
carry  flammable  or  combustible  liquid 
or  chemicals.in  bulk,  or  within  spaces 
adjacent  to  such  cargo  tanks;  or 

(2)  Within  or  on  the  boundaries  of 
fuel  tanks;  or 

(3)  To  pipe  lines,  heating  coils, 
pumps,  fittings,  or  other  appurtenances 
connected  to  such  cargo  or  fuel  tanks. 

(c)  Such  inspections.shall  be  made 
and  evidenced  as  follows: 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessions 
the  inspection  shall  be  made  by  a 
Marine  Chemist  certificated  by  the 
National  Fire  Protection  Association; 
however,  if  the  services  of  such  certified 
Marine  Chemist  are  not  reasonably 
available,  the  Officer  in  Charge,  Marine 
Inspection,  upon  the  recommendation 
of  the  vessel  owner  and  his  contractor 
or  their  representative,  shall  select  a 
person  who,  in  the  case  of  an  individual 
vessel,  shall  be  authorized  to  make  such 
inspection.  If  the  inspection  indicated 
that  such  operations  can  be  undertaken 
with  safety,  a  certificate  setting  forth  the 
fact  in  writing  and  qualified  as  may  be 
required,  shall  be  issued  by  the  certified 
Marine  Chemist  or  the  authorized 
person  before  the  work  is  started.  SulH- 
qualifications  shall  include  any 
requirements  as  may  be  deemed 
necessary  to  maintain,  insofar  as  cart 
reasonably  be  done,  the  safe  conditions 
in  the  spaces  certified  throughout  the 
operation  and  shall  include  such 
additional  tests  and  certifications  as 
considered  required.  Such  qualifications 
and  requirements  shall  include 
precautions  necessary  to  eliminate  or 
minimize  hazards  that  may  be  present 
from  protective  coatings  or  residues 
from  cargoes.  - 
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3.  Title  46  CFR  91.50-l(c)(l)  covering 
hot  work  on  cargo  and  miscellaneou^N, 
vessels  as  follows: 

(a)  The  provisions  of  "Standard  for/ 
the  Control  of  Gas  Hazards  on  Vessels 
to  be  Repaired,"  NFPA  No.  306. 
published  by  National  Fire  Protection 
Association,  1  Batterj-march  Park. 
Quincy,  MA  02269,  shall  be  used  as  a 
guide  in  conducting  the  inspections  and 
issuance  of  certificates  required  by  this 
section. 

(b)  Until  an  inspection  has  been  made 
to  determine  that  such  operation  can  be 
undertaken  \>'ith  safety,  no  alterations, 
repairs,  or  other  such  operations 
involving  riveting,  welding,  burning,  or 
like  fire-producing  actions  shall  be 
made: 

(1)  Within  or  on  the  boundaries  of 
cargo  tanks  which  have  been  used  to 
carry  flammable  or  combustible  liquid 


or  chemicals  in  bulk,  or  within  spaces 
adjacent  to  such  cargo  tanks;  or. 

(2)  Within  or  on  the  boundaries  of 
fuel  tanks;  or. 

(3)  To  pipe  lines,  heating  coils, 
pumps,  fittings,  or  other  appurtenances 
connected  to  such  cargo  or  fuel  tanks. 

(c)  Such  inspections  shall  be  made 
and  evidenced  as  follows: 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessions 
the  inspection  shall  be  made  by  a 
Marine  Chemist  certificated  by  the 
National  Fire  Protection  Association; 
however,  if  the  services  of  such  certified 
Marine  Chemist  are  not  reasonably 
available,  the  Officer  in  Charge.  Marine 
Inspection,  upon  the  recommendation 
of  the  vessel  owner  and  his  contractor 
or  their  representative,  shall  select  a 
person  who.  in  the  case  of  an  individual 
vessel,  shall  be  authorized  to  make  such 


inspection.  If  the  inspection  indicated 
that  such  operations  can  be  undertaken 
with  safety,  a  certificate  setting  forth  the 
fact  in  writing  and  qualified  as  may  be 
required,  shall  be  issued  by  the  certified 
Marine  Chemist  or  the  authorized 
person  before  the  work  is  started.  Such 
qualifications  shall  include  any 
requirements  as  may  be  deemed 
necessary  to  maintain,  insofar  as  can 
reasonably  be  done,  the  safe  conditions 
in  the  spaces  certified  throughout  the 
operation  and  shall  include  such 
additional  tests  and  certifications  as 
considered  required.  Such  qualifications 
and  requirements  shall  include 
precautions  necessary  to  eliminate  or 
minimize  hazards  that  may  be  present 
from  protective  coatings  or  residues 
from  cargoes. 
[FR  Doc.  94-16976  Filed  7-22-94;  845  ami 
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JUSTICE 
Programs 
Justice  and 


Office  of  Juvenile 
Delinquency  Prevention 

28  CFR  Part  31 

OJJOP  Formula  Gl^ants  Regulation 

agency:  Office  of  J  jstice  Programs, 
Office  of  Juvenile )  iistice  and 
Delinquency  Preve  ntion. 
ACTION:  Proposed  t  iile  and  request  for 
public  comment. 


SUMMARY:  The  Offi  :e  of  juvenile  Justice 
and  Delinquency  F  revention  (OJJDP)  is 
publishing  for  pub  ic  comment 
proposed  amendm  snts  to  the  existing 
Formula  Grants  Re  ;ulation.  The 
Formula  Grants  Re  'ulation  implements 
Part  B  of  Title  11  of  the  Juvenile  Justice 
and  Delinquency  F  revention  (JJDP)  Act 
of  1974,  as  amend(  d  by  the  Juvenile 
Justice  and  Delinqi  lency  Prevention 
Amendments  of  li  92.  The  1992 
Amendments  reau  horize  and  modify 
the  Federal  assista:  ice  program  to  state 
and  local  govemm  snts,  and  private  not- 
for-profit  agencies  or  juvenile  justice 
and  delinquency  p  revention 
improvements.  Thi  i  proposed 
amendments  to  th(  existing  Regulation 
provides  clarificati  on  and  guidance  to 
States  in  the  formu  iation,  submission 
and  Implementatic  n  of  State  Formula 
Grant  plans  and  de  terminations  of  State 
compliance  with  p  an  requirements.  It 
provides  additiona  i  flexibility  and 
guidance  to  partid  mating  States  while 
strengthening  seve  al  key  provisions 
related  to  the  man<  ates  of  the  JJDP  Act. 
DATES:  Interested  p  ersons  are  invited  to 
submit  written  cor  iments  which  must 
be  received  on  or  I:  efore  September  8, 
1994. 

ADDRESSES:  Addre  ;s  all  comments  to 
Mr.  John  J.  Wilson  Acting 
Administrator,  Off  ce  of  Juvenile  Justice 
and  Delinquency  F  revention  (OJJDP), 
633  Indiana  Aveni  e  NW.,  room  742, 
Washington.  DC  2(531. 
FOR  FURTHER  INFOR  klATlON  CONTACT:  Ms. 
Roberta  Dom,  Dire;tor.  State  Relations 
and  Assistance  Di^  ision.  Office  of 
Juvenile  Justice  an  i  Delinquency 
Prevention  (OJJDP  .  633  Indiana  Avenue 
NW.,  room  543,  W  ishington,  IX:  20531; 
(202)  307-5924. 
SUPPLEMENTARY  tNTORMATION:  The  Office 


of  Juvenile  Justice 


ind  Delinquency 


Prevention  is  prop  >sing  revisions  to  the 
existing  Regulatioi ,  codified  at  28  CFR 
Part  31,  and  Invitii  ig  public  comment  on 
the  proposed  chan  ;es.  The  proposed 
changes  in  the  regi  latory  text 
accomplish  the  fol  owing: 


(1)  continue  the  authority  citation  for 
the  regulation; 

(2)  xevise  §  31.3  to  establish  a 
mandatory  deadline  for  the  submission 
of  State  Formula  Grant  applications; 

(3)  revise  §  31.102  to  provide  that  the 
State  agency  must,  at  a  minimum,  assign 
one  full-time  Juvenile  Justice  Specialist 
to  manage  the  Formula  Grants  I*rogram; 

(4)  revise  §  31.301  to  provide  for 
statutory  changes  in  the  base  allocation 
for  States  and  Territories; 

(5)  revise  §  31.303(e)(3)  to  modify  the 
requirements  for  a  facility  located 
within  the  same  building  or  on  the  same 
grounds  as  an  adult  jail  or  lockup  to 
qualify  as  a  separate  juvenile  detention 
facility; 

(6)  delete  §  31.303(c)(3)  and  (e)(4) 
related  to  substantial  compliance  with 
the  deinstitutionalization  of  status 
offenders  (DSO)  and  jail  and  lockup 
removal  requirements  respectively,  and 
section  31.303(d)(2)  Hftted  to  progress 
toward  compliance  with  the  separation 
provision; 

(7)  revise  §  31.303(d)(1)  to  provide  for 
statutorily  required  enhanced  separation 
requirements; 

(8)  revise  §  31.303(f)(3)(iv)  to  provide 
that  a  status  offender  alleged  or  found 
in  a  judicial  hearing  to  have  violated  a 
validiCourt  order  may  be  held  in  a 
secure  juvenile  detention  or  correctional 
facility  and  not  in  an  adult  jail  or 
lockup.  This  proposed  revision,  based 
on  the  1992  Amendments,  is  effective 
for,  and  must  be  reflected  in,  State 
monitoring  reports  due  by  December  31, 
1994,  and  subsequent  monitoring 
reports; 

(9)  revise  §  31.303(f)(3)  to  require  that 
status  offenders  receive  the  full  due 
process  protections  guaranteed  by  the 
Constitution  prior  to  the  issuance  of  a 
court  order  regulating  future  behavior, 
and  that  prior  to  a  secure  dispositional 

Elacement  of  a  status  offender  found  to 
ave  violated  a  valid  court  order,  the 
court  must  review  and  consider  a  report 
on  possible  dispositional  alternatives  for 
the  youth,  the  report  to  be  prepared  by 
a  public  agency  or  organization  other 
than  a  court  or  law  enforcement  agency; 

(10)  revise  §  31.303(f)(4)  to  provide  for 
expansion  of  the  non-MSA  exception  to 
jail  and  lockup  removal  to  address 
adverse  weather  and  distance/lack  of 
ground  transportation; 

(11)  revise  §  31.303  (f)(5)  to  require 
that  States  must,  in  completing  their 
annual  monitoring  report,  report  as 
violations  of  the  section  223(a)(12)(A) 
deinstitutionalization  requirement  the 
number  of  status  offenders  (including 
those  status  offenders  accused  of 
violating  a  valid  court  order)  and 
nonoffenders  held  in  secure  custody  in 
an  adult  jail  or  lockup  for  any  length  of 


time.  This  proposed  policy-based 
revision  is  effective  for,  and  must  be 
reflected  in.  State  monitoring  reports 
due  by  December  31, 1995,  and 
subsequent  monitoring  reports; 

(12)  delete  §  31.303(f)(6j(iii)(A)  related 
to  substantial  compliance  with  the  jail 
and  lockup  removal  requirement  and 
redesignate  subsequent  paragraphs; 

(13)  revise  §31. 303(fl(6)(iii)(C),  as 
redesignated,  to  allow  States  that  have 
reduced  the  number  of  status  and 
nonoffenders  securely  detained  or 
confined  in  jails  and  lockups  to  less 
than  9  per  100,000  juvenile  population 
in  the  State,  and  can  demonstrate 
meaningful  progress  in  removing 
juvenile  criniinal-type  offenders,  to 
qualify  for  a  waiver  of  termination  for 
annual  fund  allocations  through  Fiscal 
Year  1993,  when  full  compliance  with 
the  jail  and  lockup  removal  requirement 
has  not  been  achieved.  This  section  is 
also  revised  to  require  that  a  State 
seeking  a  waiver  of  termination 
demonstrate  an  "unequivocal" 
commitment  to  achieving  full 
compliance; 

(14)  revise  §31. 303(f)(6)(iii)(D),  as 
redesignated,  to  increase  the  maximum 
number  of  waivers  that  may  be  granted 
to  a  State  from  three  to  four; 

(15)  revise  §  31.303(f)(6)  to  provide 
that  failure  to  comply  with  the 
subsection  (a){12)(A),  (13),  (14)  or  (23) 
mandates  for  any  fiscal  year  beginning 
with  1994,  will  result  in  the  State's 
Formula  Grant  allocation  being  reduced 
by  25%  for  each  such  failure^ 

(16)  revise  §  31.303(h)  to  require  the 
submission  of  annual  performance 
reports  by  June  30,  beginning  with 
calendar  year  1995;  and 

(17)  revise  §  31.303(j)  to  enhance  State 
requirements  for  demonstrating 
compliance  with  the  section  223(a)(23) 
mandate  on  disproportionate  minority 
confinement,  and  to  establish  timelines 
for  compliance. 

Application  Deadline 

Section  31.1  currently  requires  that 
Formula  Grant  applications  and  related 
plans  or  plan  updates  for  each  fiscal 
year  should  be  submitted  to  OJJDP  by 
August  1st  (60  days  prior  to  the 
beginning  of  the  fiscal  year)  or  within  60 
days  after  States  are  officially  notified  of 
each  fiscal  year's  Formula  Grants 
Program  allocation. 

A  number  of  States  have  submitted 
applications  sufficiently  late  in  recent 
fiscal  years  to  impede  orderly  and 
timely  application  processing  by  OJJDP. 
This  has  resulted  In  an  increased 
number  of  special  conditions  and  a  need 
for  time  consuming  follow-up  by  State 
Relations  and  Assistance  Division  staff 


The  submission  requirement  would 
be  changed  to  require  that  Fiscal  Year 
1995  applications  and  all  subsequent 
applications  shall  be  submitted  to  OJJDP 
no  later  than  March  31  of  the  fiscal  year 
for  which  the  funds  were  allocated.  This 
submission  date  would  allow  OFJDP 
adequate  time  to  conduct  a  full  review 
of  each  State's  plan  or  plan  update,  give. 
States  the  opportunity  to  address  any 
deficiencies  in  the  application,  plan  or 
plan  update,  or  budget  prior  to  award, 
and  assure  complete  application 
processing  and  award  of  funds  prior  to 
the  end  of  the  fiscal  year. 

State  Agency  Structure — Staffing 

In  addition  to  the  current  "adequate 
staff  requirement  of  §  31.102  for  the 
State  agency  administering  Formula 
Grant  funds,  the  Regulation  is  revised  to 
provide  that  a  participating  State  agency 
must,  at  a  minimum,  assign  one  full- 
time  Juvenile  Justice  Specialist  to 
manage  the  Formula  Grants  Program. 
OJJDP's  experience  indicates  that  the 
complexity  of  the  Formula  Grants 
program  justifies  the  attention  of  at  least 
one  full-time  Juvenile  Justice  Specialist 
in  each  State  to  perform  and  oversee 
required  planning  and  administration 
activities  including:  developing, 
announcing,  competing,  packaging, 
awarding,  evaluating,  and  overseeing 
subawaids.  developing  programs  to 
address  disproportionate  minority 
confinement  issues  and  provide  for 
effective  use  of  Indian  tribe  pass- 
through  funds;  providing  for  program 
and  project  monitoring;  playing  a 
central  role  in  preparing  the  three  year 
program  plan  and  annual  plan  update; 
providing  staff  support  to  the  State 
supervisory  board  and/or  the  State 
advisory  group;  and  overseeing  the 
reporting  of  State  progress  in  achieving 
and  maintaining  compliance  with  the 
deinstitutionalization,  separation,  adult 
jail  and  lockup  removal,  and 
disproportionate  minority  confinement 
requirements. 

Funding— Allocation  to  States 

Section  222(a)  provides  for  a  "floating 
minimum"  for  the  allocation  of  formula 
grants  to  States  and  Territories  that  is 
tied  to  the  total  appropriation  level  for 
Title  H  in  a  given  fiscal  year.  For  Fiscal 
Year  1993,  the  total  appropriation  for 
Title  n  of  theJJDP  Act  (other  than  Parts 
D  and  E)  was  less  than  $75  million.  As 
a  result,  the  "floating  minimum" 
formula  grant  allocation  for  any  State 
was  legislatively  established  at  a 
minimum  of  $325,000  and  a  maximum 
of  $400,000  for  States,  and  $75,000  and 
$100,000  for  Territories,  with  no  State 
or  Territory  receiving  less  than  its  Fiscal 
Year  1992  allocation.  The 
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Congressionally  stated  purpose  of  this 
formula  was  to  increase  the  funds 
available  to  the  minimum  allocation 
States  and  Territories.  In  order  to  ensure 
that  this  Congressional  intent  is 
maximized,  the  Fiscal  Year  1993 
formula  grant  allocations  held  the  non- 
minimum  States  and  Territories  at  their 
Fiscal  Year  1992  funding  levels, 
allocating  the  increased  Fiscal  Year 

1993  formula  grant  funds  to  the 
minimum  States  and  Territories  on  a 
prorata  basis. 

For  Fiscal  Year  1994.  the  total 
appropriation  for  Title  11  (other  than 
Part  D)  exceeds  the  $75  million 
threshold.  Consequently,  the  "floating 
minimum"  formula  grant  allocation  for 
amr  State  in  Fiscal  Year  1994  is 
estabUshed  at  a  minimum  of  $400,000 
and  a  maximum  of  $600,000.  OJJDP 
proposes  to  implement  the  amended 
language  in  Section  222(a)(2)(B)  to 
provide  for  a  minimum  allocation  of 
$600,000,  based  on  fund  availability: 
"*  *  *  not  less  than  $400,000,  or  such 
greater  amount,  up  to  $600,000.  as  is 
available  to  be  allocated  *  *  *"A11 
non-minimum  States  will  also  receive 
an  increased  formula  grant  allocation  in 
Fiscal  Year  1994. 

Proposed  State  formula  grant 
allocations  for  Fiscal  Years  1993  and 

1994  have  been  provided  to  all  States 
and  Territories.  The  precise  procedure 
used  by  the  budget  staff  of  the  Office  of 
Justice  Programs  to  calculate  State 
formula  grant  allocations  is  available 
upon  request. 

Collocated  Juvenile  and  Adult  Facilities 

Section  223(a)fl4)  of  the  JJDP  Act 
requires  that  juveniles  be  removed  ftt)m 
adult  jails  and  lockups.  OJJDP  policy 
No.  91-1401,  July  16. 1991,  sought  to 
clarify  the  existing  OJJDP  regulatory 
requirements  for  establishing  the 
existence  of  a  separate  juvenile 
detention  facility  where  such  facility  is 
located  in  the  same  building  or  on  the 
same  grounds  as  an  adult  jail  or  lockup. 

OJJDP's  initial  policy  on  collocated 
juvenile  and  adult  facilities  was 
established  by  an  OJPP  "Position 
Statement  on  Minimum  Requirements 
of  Section  223(a)(14)  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act. 
as  amended,"  which  was  published  as 
a  Notice  in  the  Federal  Register  on 
January  17,  1984.  Four  criteria  were 
established  in  that  policy  publication, 
each  of  which  had  to  be  met  to  ensure 
the  requisite  separateness  of  juvenile 
and  adult  facilities.  The  criteria  were 
subsequently  incorporated  into  the 
Formula  Grants  regulation  the  following 
year  (See  50  FR  119,  25550-25561,  June 
20, 1985).  The  July  16. 1991  OJJDP 
policy  reiterated  each  of  the  four 


criteria,  and  sought  to  clarify  a  number 
of  specific  implementation  mechanisms 
that  would  be  acceptable  to  OJJDP  while 
remaining  within  the  parameters  of  each 
criterion. 

The  clarifications  in  OJJDP  Policy  No. 
91-1401  have  been  the  subject  of 
continued  concern  and  controversy  in 
the  juvenile  justice  community.  In 
addition,  the  1992  Amendments 
substantially  revise  one  of  the  four 
criteria  (separate  staff)  for  determining 
whether  a  separate  juvenile  detention 
facility  exists.  For  these  reasons,  the 
Administrator  deems  it  essential  to 
provide  interested  parties  with  an 
opportunity  to  comment  on  each  of  the 
four  collocated  facility  criteria. 

In  formulating  the  four  criteria 
initially,  and  in  providing  additional 
policy  clarification,  OJJDP  recognized  a 
need  to  distinguish  an  optimal  system, 
where  a  juvenile  detention  center  would 
never  be  collocated  with  an  adult  jail  or 
lockup,  from  a  system  where  States  can 
use  collocated  facilities  that  meet  the 
regulatory  requirements  for  a  separate 
facility  by  creating  and  maintaining  an 
atmosphere  that  is  appropriate  and 
conducive  to  the  care  of  alleged  juvenile 
criminal-type  offenders  who  require  a 
secure  detention  environment.  Given 
the  limited  level  of  funds  available  to 
States  under  the  Formula  Grants 
program,  and  the  need  to  expend  these 
funds  to  address  a  variety  of  priorities 
and  needs  identified  in  the  JJDP  Act  and 
State  plans,  OJJDP  has  sought  to  provide 
States  with  sufficient  flexibility  to 
achieve  and  maintain  compliance  with. 
JJDP  Act  mandates  while,  at  the  same 
time,  addressing  needed  delinquency 
prevention  and  other  system 
improvement  initiatives. 

The  proposed  regulation  clarifies  the 
four  criteria  by  providing  that:  (1)  Total 
separation  in  spatial  areas  of  juvenile 
and  aduh  facilities  can  be  achieved  by 
providing  for  no  common  use  areas  or 
by  time-phasing  common  use  areas, 
provided  that  the  arrangement 
precludes  even  haphazard  or  accidental 
contact  between  juvenile  and  adult 
residents  and  adult  facility  staff  at  all 
times  and  provided  that  time-phasing  of 
common  use  areas  cannot  extend  to 
sleeping  or  living  areas.  Under  either 
approach  to  totji!  separation,  written 
operational  plans,  policies  and 
procedures  must  be  in  place  to  insure 
that  the  objective  of  total  separation  is 
achieved;  (2)  total  separation  in  juvenile 
and  adult  program  activities  requires  the 
formulation  of  an  independent  and 
comprehensive  operational  plan  for  the 
juvenile  facility  which  provides  a  full 
range  of  .separate  program  activities  for 
juveniles.  While  program  space, 
equipment  and  n^sources  may  be  shared 
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by  both  juvenile  a  nd  adult  facility 
populations  subject  to  the  requirements 
of  total  separation  in  spatial  areas,  the 
key  feature  of  this  policy  is  the  express 
requirement  that  1  he  juvenile 
population  receiv  j  a  full  range  of 
services  in  circun  stances  where 
collocation  of  faci  ities  is  approved;  (3) 
separate  juvenile  i  ind  adult  staff — 
management,  seci  rity  and  direct  care — 
is  essential  to  the  maintenance  of  an 
appropriate  atmos  phere  for  the  care  of 
juveniles  in  deten  ion.  The  regulation 
distinguishes  betv  reen  staff  who 
routinely  have  da  f-to-day  direct  care 
responsibility  for  uveniles  and 
specialized  servic ;  staff  not  normally  in 
contact  with  detai  aees.  For  security  and 
direct  care  staff  (ii  icluding 
management),  the  1992  Amendments 
require  that  these  Hinctions  be  vested  in 
totally  separate  sti  iff.  This  requirement 
is  designed  to  ens  ire  that  a  facility's 
security  and  direc  ;  care  staff  are  both 
well  qualified  to  s  jrve,  and 
appropriately  foci  sed  on.  the  needs  of 
the  juvenile  popu  ation  while  providing 
juvenile  facility  s«  rvices;  (4)  in  States 
that  have  standarc  s  or  licensing 
requirements  for  s  ecure  juvenile 
detention  facilitie;,  a  collocated  facility 
must  meet  the  stai  idards  (on  the  same 
basis  as  separate  facilities)  and  be 
licensed  as  appropriate.  The  proposed 
regulation  establishes  an  express 
requirement  that  i  responsible  State 
authority  must  cei  tify  that  State 
standards  and  lice  ising  requirements 
have  been  met  an<  that  the  architectural 
configuration  and  operational 
procedures  and  p<  licies  of  the  facility 
assure  total  sepan  tion  between  juvenile 
detention  center  a  id  adult  facility 
populations. 

OJJDP  intends  t  lese  clarifications  to 
strengthen  the  fou  r  requirements  for  a 
separate  facility  ai  id  to  establish  reliable 
parameters  for  Sta  :es  completing  final 
steps  to  achieve  ai  d  maintain  full 
compliance  with  t  le  jail  and  lockup 
removal  requiremi  snt.  The  regulatory 
language  committ  ng  OJJDP  to  the  "rule 
of  reason"  represe  nts  a  further  attempt 
to  place  the  colloc  ated  facility  criteria  in 
perspective.  Final  y.  States  are 
reminded  of  their  aversight 
responsibility  to  ii  isure  that  the  separate 
character  of  any  o  illocated  juvenile 
detention  facility  s  fully  maintained 
following  its  class  fication  as  a  separate 
juvenile  detention  facility.  The  1992 
Amendments  reqt  ire  States  to  reassess 
the  separate  staff  c  riterion  in  all 
collocated  facilitie  s,  including  those 
classified  as  such  )y  the  State  and 
concurred  with  bji  OJJDP  prior  to  the 
effective  date  of  th  is  proposed 
regulation. 


OJJDP's  original  policy  on  collocated 
facilities  was  designed  to  accommodate 
a  small  number  of  existing  juvenile 
detention  facilities.  However,  several 
States  have  used  the  policy  and 
regulation  to  create  a  network  of 
collocated  juvenile  detention  facilities 
in  rural  areas  as  county  or  regional 
detention  facilities  in  lieu  of 
establishing  dedicated  county  or 
regional  juvenile  detention  facilities. 
Consequently,  and  because  OJJDP  does 
not  believe  either  that  building  or 
establishing  collocated  facilities  in 
urban  areas  can  be  justified  or  that 
States  should  rely  upon  collocated 
facilities  as  a  primary  or  long-term 
strategy  for  achieving  and  maintaining 
compliance  with  the  jail  and  lockup 
removal  mandate  in  rural  areas.  OJJDP 
proposes  to  limit  future  approval  of 
collocated  facilities  to  those  that  are 
outside  a  Standard  Metropolitan 
Statistical  Area  (SMSA),  are  operational 
or  planned  such  that  a  determination  of 
compliance  with  the  criteria  can  be 
made,  and  have  been  determined  by  the 
State  (with  subsequent  OJJDP 
concurrence)  to  meet  each  of  the  four 
criteria,  by  Etecember  31, 1994. 

Criteria  for  Compliance  With  DSO, 
Adult  Jail  and  Lockup  Removal, 
Separation,  and  Minority 
Overrepresentation 

The  proposed  regulation  deletes  the 
'"substantial  compliance  criteria"  from 
§  31.303(c)(3)  and  (e)(4)  of  the 
regulation.  Piu^uant  to  the  1992 
Amendments,  all  eligible  States  and 
territories  are  required  to  be  in  fiill 
compliance  with  the  DSO  and  Jail  and 
Lockup  Removal  requirements  in  order 
to  be  eligible  for  FY  1994  Formula  Grant 
funds.  Also,  States  must  demonstrate 
compliance  with  the  enhanced 
Separation  and  Disproportionate 
Minority  Confinement  mandates  in 
order  to  be  eligible  for  1994  funds. 
Therefore,  the  regulatory  provision 
recognizing  "progress"  toward 
compliance  with  the  Separation 
mandate  is  being  deleted.  Also, 
enhanced  criteria  and  specific  timelines 
would  be  established  for  the 
Disproportionate  Minority  Confinement 
Mandate.  OJJDP  would  use  these  criteria 
and  timelines  to  determine  if  States 
have  demonstrated  compliance  with  the 
Minority  Overrepresentation  Mandate. 

Deinstitutionalization  of  Status 
Offenders 

Revisions  are  proposed  to  the  valid 
court  order  exception  and  monitoring 
report  requirements  related  to  the 
deinstituionalization  of  status  offenders 
and  nonoffienders  requirement  (DSO) 
(section  223(a)(12)(A)].  These  changes 


are  designed  to  bring  the  DSO 
requirement  in  line  with  the  section 
223(a)(14)  Jail  and  Lockup  Removal 
requirement.  Currently,  the  regulatory 
DSO  exceptions  for  valid  court  order 
violations  (28  CFR  31.303(f)(3)]  and  the 
24-hour  monitoring  report  exception  for 
detention  of  status  and  nonoff^der 
juveniles  |28  CFR  31.303(f)(5)j  do  not 
prohibit  the  use  of  adult  jails  and 
lockups  for  status  offenders  who  violate 
a  valid  court  order  or  for  status  or 
nonoffender  juveniles  held  in  secure 
custody  pursuant  to  the  24-hoor 
monitoring  exception.  This  anomaly, 
which  resulted  from  the  separate  years 
in  which  these  requirements  became 
law  (1974  and  1980,  respectively),  is 
being  addressed  to  reflect  OJJDP's 
determination  that  there  are  no  longer 
any  circumstances  in  which  the  secure 
custody  of  noncriminal  juveniles  in 
adult  jails  and  lockups  can  be  justified 
or  sanctioned.  To  the  extent  that 
inadvertent  or  isolated  violations  occur, 
or  where  violations  result  from 
emergency  situations,  the  de  minimis 
criteria  for  full  compliance  should 
continue  to  provide  sufficient  latitude  to 
permit  States  to  maintain  full 
compliance  with  the  DSO  requirement. 
Monitoring  information  to  reflect  these 
changes  must  be  included  in  the  State 
Monitoring  Report  due  by  December  31, 
1995.  and  subsequent  monitoring 
reports. 

Waiver  of  Termination — Criteria  and 
Number 

The  criteria  for  a  waiver  of 
termination  when  a  State  has  failed  to 
achieve  full  compliance,  or  full 
compliance  with  de  minimis  exceptions 
with  the  jail  and  lockup  removal 
requirement,  were  established  by 
regulation  in  §31.303(0(6)  in  1989. 
Section  223(c)(3)  of  the  JJDP  Act 
provided  that  a  State's  failure  to  achieve 
compliance  with  the  jail  and  lockup 
removal  requirement  "*  *  *  shall 
terminate  any  State's  eligibility  for 
funding  unless  the  Administrator 
waives  the  termination  of  the  State's 
eligibility  on  the  condition  that  the  State 
agrees  to  expend  all  of  the  funds  to  be 
received  under  this  part  by  the  State, 
[with  specific  exceptions)  only  to 
achieve  compliance  with  subsection 
(a)(14)." 

OJJDP  established  seven  regulatory 
criteria  to  be  satisfied  by  a  Slate 
requesting  a  waiver.  OJJDP's  premise, 
based  on  Congressional  guidance,  was 
that 

"A  Slate  which  satisfies  these 
standards  qualifies  for  a  waiver  on  the 
basis  that:  (1)  It  has  made  significant 
progress  to  date;  and  (2)  additional 
funding  is  likely  to  produce  further 


progress  toward  compliance  (54  FR 
14769.  April  12.  1989). 

The  seven  criteria,  set  forth^at  28  CFR 
31.303(f)(6)(iii)(D)(2),  provide  that  a 
State  requesting  a  waiver  must 
demonstrate  that  it: 

(;■)  Agrees  to  expend  all  of  its  Formula 
Grant  Award  e.xcept  planning  and 
administration,  advisory  group  set 
aside,  and  Indian  tribe  pass-through 
funds,  to  achieve  compliance  with 
section  223(a)(14):  and 

[ii]  Removed  all  status  and 
nonoffender  juveniles  from  adult  jails 
and  lockups  as  set  forth  in  paragraph 
(f)(6/(iii)(A)(2)(/)  of  this  section:  and 
(Hi)  Made  meaningful  progress  in 
removing  other  juveniles  from  adult 
jails  and  lockups  as  set  forth  in 
paragraph  (f)(6)(iii)(A)(2)(/i)  of  this 
section:  and 

(;V)  Diligently  carried  out  the  State's 
jail  and  lockup  removal  plan  as  set  forth 
in  paragraph  (f){6){iii)(A)(2)(ji7)  of  this 
section;  and  [v]  Submitted  an  acceptable 
plan,  based  on  an  assessment  of  current 
jail  and  lockup  removal  barriers  within 
the  State,  to  eliminate  noncompliant 
incidents;  and 

(v7)  Achieved  compliance  with 
section  223(a)(l5)  of  the  JJDP  Act;  and 

[vii]  Demonstrated  a  commitment, 
through  appropriate  executive  or 
legislative  action,  to  achieving  full 
compliance. 

The  reference  in  (ii)  above,  is  to 
regulatory  provisions  implementing  the 
former  "substantial  compliance" 
standard,  which  reads  as  follows; 

(/)  Removed  all  status  and 
nonoffender  juveniles  ft-om  adult  jails 
and  lockups.  Compliance  with  this 
standard  requires  that  the  last  submitted 
monitoring  report  demonstrate  that  no 
status  offender  (including  those  accused 
of  or  adjudicated  for  violating  a  valid 
court  order)  or  nonoffender  juveniles 
were  securely  detained  in  adult  jails  or 
lockups  for  any  length  of  lime;  or.  that 
all  status  offenders  and  nonoffenders 
securely  detained  in  adult  jails  and 
lockups  for  any  length  of  time  were  held 
in  violation  of  an  enforceable  state  law 
and  did  not  constitute  a  pattern  or 
practice  within  the  state. 

Currently,  several  States  have  not 
been  awarded  their  FY  1992  and/or  FY 
1993  funds  because  they  cannot  meet 
criterion  (//)  for  receiving  a  waiver. 
While  the  numbers  of  status  and 
nonoffenders  are  typically  small,  these 
States  either  lack  an  enforceable  State 
law  which  would  prohibit  any 
violations  or  the  State  has  been  unable 
to  demonstrate  that  the  violations  do  not 
constitute  a  pattern  or  practice  within 
the  State.  OJPP  does  not  believe  that 
the  practice  of  detaining  status  or 
nonoffender  juveniles  in  adult  jails  or 


lockups  is  acceptable  or  that  States 
should  in  any  way  sanction  or  permit 
such  a  practice.  However.  OJJDP  also 
has  to  weigh  the  detriment  that  will 
occur  if  States  which  are  close  to 
achieving  full  compliance  are  deprived 
of  a  significant  means  of  obtaining  that 
important  goal  through  the  application 
of  criteria  thai  are  inflexible. 

Consequently.  OJJDP  proposes  to 
modify  criterion  (//)  to  provide  that 
States  can  meet  the  standard  by 
demonstrating  that  the  number  of  status 
offenders  (including  valid  court  order 
violators)  and  nonoffenders  securely 
detained  in  adult  jails  and  lockups  is 
less  than  the  numerical  de  minimis  rate 
of  9  per  100,000  juvenile  population  in 
the  State.  This  provision  is  balanced  by 
the  addition  in  criterion  (vii)  of  a 
requirement  that  the  State  demonstrate 
an  unequivocal  commitment,  through 
appropriate  executive  or  legislative 
action,  to  achieving  full  compliance, 
and  the  proposed  change  in  the 
monitoring  exception  for  DSO  to 
prohibit  placing  a  status  or  nonoffender 
juvenile  in  an  adult  jail  or  lockup  for 
any  length  of  time.  The  proposed 
revisions  should  provide  these  few 
remaining  States  with  a  reasonable 
opportunity  to  achieve  full  compliance 
without  a  loss  of  Formula  Grant 
Program.funds  while,  at  the  same  time, 
reiterating  the  Congressional  mandate 
that  adult  jails  and  lockups  are 
inappropriate  places  in  which  to 
securely  detain  children  who  have 
committed  no  criminal  law  violation. 

Finally,  OJJDP  proposes  to  increase 
the  maximum  number  of  waivers  of 
termination  from  three  to  four.  There  are 
several  Stales  that  may  need  to  receive 
a  fourth  waiver  in  order  to  be  eligible  for 
a  Fiscal  Year  1992  or  1993  Formula 
Grant  Award. 

Executive  Order  12866 

This  notice  is  not  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12886  because  it  does 
not  result  in:  (l)  an  anntial  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  action  taken  or  planned  by  another 
agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  and  (4)  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities  or 


the  principles  of  Executive  Order  No. 
12866. 

Regulatory  Flexibility  Act 

This  proposed  regulation,  if 
promulgated,  will  not  have  a 
"significant"  economic  impact  on  a 
substantial  number  of  small  "entities." 
as  defined  by  the  Regulatory  Flexibility 
Act  (Pub.L.  96-354). 

Paperwork  Reduction  Act 

No  collection  of  information 
requirements  are  contained  in  or 
effected  by  this  regulation  (See  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3504(H)), 

Intergovernmental  Review  of  Federal 
Programs 

In  accordance  with  Executive  Order 
12372  and  the  Department  of  Justice's 
implementing  regulation  28  CFR  Part 
30.  States  must  submit  Formula  Grant 
Program  applications  to  the  Stale 
"Single  Point  of  Contact."  if  one  exists. 
The  State  may  take  up  to  60  days  from 
the  application  date  lo  comment  on  the 
application. 

Lists  of  Subjects  in  28  CFR  Part  31 

Grant  programs — law,  juvenile 
delinquency;  grant  programs.  For  the 
reasons  set  forth  in  the  preamble,  it  is 
proposed  to  amend  the  OJJDP  Formula 
Grants  Regulation.  28  CFR  Part  31.  as 
follows: 

PART  31— [AMENDED] 

1.  The  authority  citation  for  Part  31 
would  continue  to  read  as  follows: 

Authority:  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended  (42  U.S.C.  5601  et  seq.). 

2-  Section  31.3  is  revised  to  read  as 
follows: 

'  §31.3    General. 

Formula  Grant  Applications  for  each 
fiscal  year  should  he  submitted  to  OJJDP 
by  August  1  (60  days  prior  to  the 
beginning  of  the  fiscal  year)  or  within  60 
days  after  the  Slates  are  officially 
notified  of  the  fiscal  year  formula  grant 
allocations.  Beginning  with  Fiscal  Year 
1995  and  each  subsequent  fiscal  year, 
all  Formula  Grant  Applications  must  be 
submitted  no  later  than  March  31  of  the 
fiscal  year  for  which  the  funds  are 
allocated. 

3.  Section  31.101  is  revised  to  read  as 
follows: 

§31.101    Designation  of  State  agency. 
The  Chief  Executive  of  each  Stale 
which  chooses  to  apply  for  a  formula 
grant  shall  establish  or  designate  a  Slate 
agency  as  the  sole  agency  for 
supervising  the  preparation  and 
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For  the  Territories,  the  amount  remains 
at  $100,000. 

*        •        •        *        * 

(c)  Match.  Formula  Grants  under  the 
JJDP  Act  shall  be  100%  of  approved 
costs,  with  the  exception  of  planning 
and  administration  funds,  which  require 
a  100%  cash  match  (dollar  for  dollar), 
and  construction  projects  funded  under 
section  299C  (a)(2)  of  the  JJDP  Act 
which  also  require  a  100%  cash  match. 

(d)  Funds  for  administration.  Not 
more  than  10%  of  the  total  annual 
Formula  Grant  award  may  be  utilized  to 
develop  the  annual  juvenile  justice  plan 
and  pay  for  administrative  expenses, 
including  project  monitoring.  These 
funds  are  to  be  matched  on  a  dollar  for 
dollar  basis.  The  State  shall  make 
available  needed  funds  for  planning  and 
administration  to  units  of  local 
government  on  an  equitable  basis.  Each 
annual  application  must  identify  uses  of 
such  funds. 

(e)  Nonparticipating  States.  Pursuant 
to  section  223(d),  the  OJJDP 
Administrator  shall  endeavor  to  make 
the  fund  allotment  under  section  222(a), 
of  a  State  which  chooses  not  to 
participate  or  loses  its  eligibility  to 
participate  in  the  formula  grant 
program,  directly  available  to  local 
public  and  private  nonprofit  agencies 
within  the  nonparticipating  State.  The 
funds  may  be  used  only  for  the 
purpose(s)  of  achieving 
deinstitutionalization  of  status  offenders 
and  nonoffenders,  separation  of 
juveniles  from  incarcerated  adults, 
removal  of  juveniles  from  adult  jails  and 
lockups,  and/or  reducing  the 
disproportionate  confinement  of 
minority  youth  in  secure  facilities. 
Absent  a  request  for  extension  which 
demonstrates  compelling  circumstances 
justifying  the  reallocation  of  formula 
grant  funds  back  to  the  State  to  which 
the  funds  were  initially  allocated,  or  the 
pendency  of  administrative  bearing 
proceedings  under  section  223(d), 
formula  grant  funds  allocated  to  a  State 
which  has  failed  to  submit  an 
application,  plan,  or  monitoring  data 
establishing  its  eligibility  for  the  funds 
will,  beginning  with  Fiscal  Year  1994, 
be  reallocated  to  the  nonparticipating 
State  program  on  September  30  of  the 
fiscal  year  for  which  the  funds  were 
appropriated.  Reallocated  funds  will  be 
awarded  to  eligible  recipients  pursuant 
to  program  announcements  published  in 
the  Federal  Register. 

7.  SecUon  31.302  (a)  and  (b)(2)  is 
amended  to  read  as  follows: 

§31.302    Applicant  State  agency. 

(a)  Pursuant  to  section  223(a)(1), 
section  223(a)(2)  and  section  299(c)  of 
the  JJDP  Act,  the  State  must  assure  that 


the  State  agency  approved  under  section 
299(c)  has  been  designated  as  the  sole 
agency  for  supervising  the  preparation 
and  administration  of  the  plan  and  has 
the  authority  to  implement  the  plan. 

(b)*  *  • 

(2)  Should  consider  in  meeting  the 
statutory  membership  requirements  and 
responsibilities  of  section  223(a)(3)  (A)- 
(E),  appointing  at  least  one  member  who 
represents  each  of  the  following:  a 
locally  elected  official  representing 
general  purpose  local  government;  a  law 
enforcement  officer;  a  juvenile  or  family 
court  judge;  a  probation  officer;  a 
juvenile  corrections  official;  a 
prosecutor;  a  representative  from  an 
organization,  such  as  a  parents  group, 
concerned  with  teenage  drug  and 
alcohol  abuse;  a  high  school  principal; 
a  recreation  director;  a  volunteer  who 
works  with  delinquent  or  at  risk  youth; 
a  person  with  a  special  focus  on  the 
family;  a  youth  worker  experienced 
with  programs  that  offer  alternatives  to 
incarceration;  persons  with  special 
competence  in  addressing  programs  of 
school  violence  and  vandalism  and 
alternatives  to  expulsion  and 
suspension;  and,  [>ersons  with  special 
knowledge  concerning  learning 
disabilities,  child  abuse,  neglect  and 
youth  violence. 

8.  Section  31.303  (a)  and  (b)  is  revised 
to  read  as  follows: 

§31.303    Assurances. 

(a)  Assurances.  The  State  must  certify 
through  the  provision  of  assurances  that 
it  has  complied  and  will  comply  (as 
appropriate)  with  section  223(a)  (1),  (2), 
(3),  (4),  (5),  (6),  (7).  (8)(c),  (9),  (10),  (11), 
(16),  (17),  (18),  (19).  (20),  (21),  (22),  and 
(25),  and  sections  229  and  261(d).  in 
formulating  and  implementing  the  State 
plan.  The  Formula  Grant  Application  kit 
provides  a  form  and  guidance  for  the 
provision  of  assurances.  OJJDP 
interprets  the  223(a)(16)  assurance  as 
satisfied  by  an  affirmation  that  State  law 
and/or  policy  clearly  require  equitable 
treatment  on  the  required  bases;  or  by 
providing  in  the  State  plan  that  the  State 
agency  will  require  an  assurance  of 
equitable  treatment  by  all  Formula 
Grant  subgrant  and  contract  recipients, 
and  establish  as  a  program  goal,  in 
conjunction  with  the  State  Advisory 
Group,  the  adoption  and 
implementation  of  a  statewide  juvenile 
justice  policy  that  all  youth  in  the 
juvenile  justice  system  will  be  treated 
equitably  without  regard  to  gender,  race, 
family  income,  and  mentally, 
emotionally,  or  physically  handicapping 
conditions.  OJJDP  interprets  the 
223(a)(25)  assurance  as  satisfied  by  a 
provision  in  the  State  plan  for  the  State 
agency  and  the  State  Advisory  Group  to 


promulgate  policies  and  budget 
priorities  that  require  the  funding  of 
programs  that  are  part  of  a 
comprehensive  and  coordinated 
community  system  of  services  as  set 
forth  in  section  103(19)  of  the  JJDP  Act. 
This  requirement  is  applicable  when  a 
State's  formula  grant  for  any  fiscal  year 
exceeds  105  percent  of  the  State  s 
formula  grant  for  Fiscal  Year  1992. 

(b)  Serious  juvenile  offender 
emphasis.  Pursuant  to  sections 
101(a)(10)  and  223(a)(10)  of  the  JJDP 
Act.  the  Office  encourages  States  that 
have  identified  serious  and  violent 
juvenile  offenders  as  a  priority  problem 
to  allocate  formula  grant  funds  to 
programs  designed  for  serious  and 
violent  juvenile  offenders  at  a  level 
consistent  with  the  extent  of  the 
problem  as  identified  through  the  State 
planning  process.  Particular  attention 
should  be  given  to  improving 
prosecution,  sentencing  procedures, 
providing  resources  necessary  for 
informed  dispositions,  providing  for 
effective  rehabilitation,  and  facilitating 
the  coordination  of  services  between  the 
juvenile  justice  and  criminal  justice 
systems. 

•  •        •        *        « 

9.  Section  31.301  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§31.301    Federal  Wards. 

(c)*  •  ' 

(3)  Apply  this  requirement  to  alien 
juveniles  under  Federal  jurisdiction 
who  are  held  in  State  or  local  facilities. 

•  «        •        •        « 

10.  Section  31.303  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§  31 .303    OSO  Compliance, 
(c)*   •   • 

(4)  Those  States  which,  based  upon 
the  most  recently  submitted  monitoring 
report,  have  been  found  to  be  ifi  full 
compliance  with  section  223(a)(12){A) 
may,  in  lieu  of  addressing  paragraphs  (c) 
(1)  and  (2)  of  this  section,  provide  an 
assurance  that  adequate  plans  and 
resources  are  available  to  maintain  full 
compliance. 

•        •        •        «        « 

11.  Section  31.303  is  amended  by 
revising  paragraphs  (d)(1)  (i)  and  (ii)  to 
read  as  follows: 

Section  §31.303    Separation 

(d)  *  •  • 

(I)'   •  • 

(i)  Describe  its  plan  and  procedure, 
covering  the  three-year  planning  cycle, 
for. assuring  that  the  requirements  of  this 
section  are  met.  The  term  "contact"  is 
defined  to  include  any  sight  and  sound 


contact  between  juveniles  in  a  secure 
custody  status  and  incarcerated  adults, 
including  inmate  trustees.  Sound 
contact  is  further  defined  to  mean  that 
no  conversation  is  possible.  Separation 
must  be  accomplished  in  all  secure 
areas  of  the  facility  which  include,  but 
are  not  limited  to:  sallyports  within  the 
secure  perimeter  of  the  facility,  other 
entry  areas,  all  passageways  (hallways), 
admissions,  sleeping,  toilet  and  shower, 
dining,  recreational,  educational, 
vocational,  health  care,  and  other  areas 
as  appropriate. 

(ii)  In  those  instances  where  accused 
juvenile  criminal-type  offenders  are 
authorized  to  be  temporarily  detained  in 
facilities  where  adults  are  confined,  the 
State  must  set  forth  the  procedures  for 
assitring  no  sight  or  sound  contact 
between  such  juveniles  and  confined 
adults. 
•        •        •        •        • 

12.  Paragraph  (d)(2)  of  §31.303  is 
amended  by  adding  a  period  "."  after 
the  word  "State"  and  removing  the 
remainder  of  paragraph  (d)(2). 

13.  Paragraph  (e)(3)  in  §31.303  is 
revised  to  read  as  follows: 

§  3 1 .303    Collocated  Facilities, 
(e)*   •   • 

(3)(i)  Determine  whether  or  not  a 
facility  in  which  juveniles  are  detained 
or  confined  is  an  aduh  jail  or  lockup.  In 
Circumstances  where  juveniles  are 
detained  or  confined  in  a  separate 
building  within  a  justice  center  or 
building  complex  which  includes  both 
juvenile  and  adult  facilities  (same 
grounds)  or  in  a  separate  juvenile  area 
(floor,  wing,  or  side)  of  a  building  which 
includes  an  adult  jail  or  lockup  (same 
building),  the  separate  building  or  area 
in  which  juveniles  are  detained  or 
confined  may  qualify  as  a  juvenile 
detention  facility.  However,  except 
when  a  collocated  building  or  area 
within  a  building  has  previously  been 
determined  by  the  State  (with  OJJDP 
concurrence)  to  qualify  as  a  separate 
juvenile  detention  facility  under  the 
four  established  requirements  prior  to 
the  effective  date  of  this  proposed 
regulation.  State  determinations  and 
OJJDP  concurrence  on  collocated 
facilities  will  be  limited  to  those  which 
are  located  in  geographic  areas  outside 
a  Standard  Metropolitan  Statistical 
Area,  and  are  operational  or  planned 
such  that  a  determination  of  compliance 
with  the  criteria  can  be  made,  and  are 
determined  by  the  State  (with 
subsequent  OJJDP  concurrence)  to  meet 
the  criteria  and  procedure  established  in 
paragraph  (e)(3)(i)  (A)  through  (D)  and 
(ii)  of  this  section,  no  later  than 
December  31. 1994.  Each  of  the 
following  four  criteria  must  be  met  in 


order  to  ensure  the  requisite 
separateness  of  the  two  facilities.  The 
requirements  are: 

(A)  Total  separation  between  juvenile 
and  adult  facility  spatial  areas  such  that 
there  could  be  no  contact  between 
juveniles  and  adult  residents  in  the 
respective  facilities.  Total  separation  in 
spatial  areas  of  juvenile  and  adult 
facilities  can  be  achieved  by  providing 
for  no  common  use  areas,  or  by  time- 
phasing  common  use  areas,  provided 
that  the  arrangement  precludes  contact 
between  juveniles  and  adult  residents 
and  adult  facility  staff  at  all  times. 
Sleeping  or  other  living  areas  may  not 
be  considered  common  use  areas. 

(B)  Total  separation  in  all  juvenile 
and  adult  program  activities  within  the 
facilities,  including  recreation, 
education,  counseling,  health  care, 
dining,  sleeping,  and  general  living 
activities.  There  must  be  an 
independent  and  comprehensive 
operational  plan  for  the  juvenile 
detention  facility  which  provides  for  a 
full  range  of  separate  program  activities. 
No  program  activities  may  be  shared  by 
juvenile  and  aduh  residents.  However, 
program  space,  equipment,  and  other 
resources  may  be  used  by  both  facility 
populations  subject  to  the  criterion  in 
paragraph  (e)(3)(i)(A)  of  this  section. 

(C)  Separate  juvenile  and  adult  staff, 
including  management,  security  staff, 
and  direct  care  staff  such  as  recreation, 
education,  and  counseling.  Specialized 
services  staff,  such  as  cooks, 
bookkeepers  and  medical  professionals 
who  are  not  normally  in  contact  with 
detainees  or  whose  infrequent  contacts 
occur  under  conditions  of  separation  of 
juveniles  and  adults,  can  serve  both. 
The  day  to  day  management,  security 
and  direct  care  functions  of  the  juvenile 
detention  facility  and  its  programs  must 
be  vested  in  totally  separate  staff 
Collocated  facilities  classified  by  the 
State  with  subsequent  OJJDP 
concurrence  prior  to  the  effective  date  of 
this  proposed  regulation  must  also  meet 
this  requirement. 

(Dj  In  States  that  have  established  - 
State  standards  or  licensing 
requirements  for  secure  juvenile 
detention  facilities,  the  juvenile  facility 
meets  the  standards  (on  the  same  basis 
as  free-standing  juvenile  detention 
facilities)  and  is  licensed  as  appropriate 
Responsible  State  authorities  must 
certify  that  all  State  standards  or 
licensing  requirements  for  a  secure 
juvenile  detention  facility  have  been 
met.  and  that  the  architectural  and 
operational  configuration  of  the  juvenile 
facility  assures  total  separation. 

(ii)  The  State  must  initially  determine 
that  the  four  requirements  are  fully  met. 
Upon  such  determination,  the  State 
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must  submit  to  OUb?  a  request  to 
concur  with  the  SUite  finding  that  a 
separate  juvenile  U  cility  exists.  To 
enable  OJJDP  to  assess  the  separateness 
of  the  two  facilitiea,  sufficient 
dociunentation  mu  st  accompany  the 
request  to  demonst  rate  that  each 
requirement  is  met  In  assessing  the 
separateness  of  the  two  facilities 
pursuant  to  a  State  s  request  for  OJJDP 
concurrence,  OJJDl  •  will  be  guided  by 
the  "rule  of  reason  "  If  a  facility  is,  in 
fact,  a  separate  and  distinct  living 
environment  for  ju  seniles  in  secure   . 
custody,  and  not  si  tnply  a  juvenile 
wing,  section,  or  ai  ea  of  an  adult  jail  or 
lockup,  a  reasoned  and  reasonable 
application  of  the  <  riteria  will  result  in 
OJJDP's  concurren(  e  that  a  separate 
juvenile  detention  adlity  exists.  It  is 
incumbent  upon  e{  ch  State  to  make  the 
initial  determinati<  n  through  an  on-site 
facility  (or  full  plai  i)  review  and, 
through  the  exercis  e  of  its  oversight 
responsibility,  to  ii  svie  that  the 
separate  character  i)f  the  facility  is 
maintained  by  con  inning  to  fully  meet 
each  of  the  four  cri  eria  in  the  operation 
of  the  juvenile  detention  facility. 
•        •        •        •        * 

14.  Paragraph  (eI4)  in  §31.303  is 
removed  and  parao^ph  (e)(5)  is 
redesignated  as  paragraph  (e)(4)  and 
revised  to  read  as  fallows: 

§31.303    Jail  Remoi  al  Compliance. 

(e)«  •  • 

(4)  Those  States  vhich,  based  upon 
the  most  recently  submitted  monitoring 
report,  have  been  f  >und  to  be  in  full 
compliance  with  s*  iction  223(a)(14)  may, 
in  lieu  of  addressii  g  paragraphs  (e)  (1) 
and  (2)  of  this  secti  on,  provide  an 
assurance  that  ade<  uate  plans  and 
resources  are  availiible  to  maintain  full 
compliance. 

15.  In  §31.303.  Paragraph  (f)(1) 


introductory  text  i! 
follows 


§31.303    Compliant  Monitoring. 

(«)••* 

(1)  Pursuant  to  s^ion 
the  JJDP  Act,  the  siate 


16.  Paragraph  (f) 
amended  by  addin  5 
end  of  the  paragraj  h 


§31.303    Valid  Couf  Order. 

(0*  •  • 

(3)*   *  * 

(i)*  *  •  Prior  td 
order,  the  juvenile 
the  full  due  proce^ 
the  Constitution  o 


revised  to  read  as 


223(a)(15)  of 
shall: 


3)(i)  in  §31.303  is 
the  following  to  the 


issuance  of  the 
must  have  received 
rights  guaranteed  by 
e  United  States. 


[th 


17.  Paragraph  (f)(3)(iv)  in  §31.303  is 
amended  by  revising  the  last  sentence 
thereof  to  read  as  follows: 

§31.303    Valid  Court  Order. 

(0*  *  • 

(3}*  •  * 

(iv)  *  *  *  A  juvenile  alleged  or  found 
in  a  violation  hearing  to  have  violated 
a  valid  court  order  may  be  held  only  in 
a  secure  juvenile  detention  or 
correctional  facility,  and  not  in  an  adult 
jail  or  lockup. 
***** 

18.  Paragraph  (f)(3)(vi)  in  §  31.303  is 
amended  by  adding  the  following  to  the 
end  of  the  paragraph: 

§31.303    Valid  Court  Order. 

(f)*  *  * 

(3)*   *   * 

(vi)  *  *  *  This  determination  must  be 
informed  by  a  written  report,  to  the 
judge,  that:  reviews  the  behavior  of  the 
juvenile  and  the  circumstances  under 
which  the  juvenile  was  brought  before 
the  court  and  made  subject  to  such 
order;  determines  the  reasons  for  the 
juvenile's  behavior;  and  determines 
whether  all  dispositions  other  than 
secure  confinement  have  been 
exhausted  or  are  clearly  inappropriate. 
This  report  must  be  prepared  and 
submitted  by  a  public  agency  or 
organization  other  than  a  court  or  law 
enforcement  agency.  A 
multidisdplinary  review  team  that 
operates  independently  of  courts  or  law 
enforcement  agencies  would  satisfy  this 
requirement  even  if  some  individual 
members  of  the  team  represented  court 
or  law  enforcement  agencies. 
***** 

19.  Paragraph  (f)(4)(vi)  in  §31.303  is 
revised  to  read  as  follows: 

§31.303    Rural  Area. 

(f)*  •  • 
(4)*  *  * 

(vi)  Pursuant  to  section  223(a)(14)  of 
the  JJDP  Act,  the  non-MSA  (low 
population  density)  exception  to  the  jail 
and  lockup  removal  requirement  as 
described  in  paragraphs  {f)(4)  (i)  through 
(v)  of  this  section  shall  remain  in  effect 
through  1997,  and  shall  allow  for  secure 
custody  beyond  the  24  hour  period 
described  in  paragraph  (0(4)(i)  of  this 
section  when  the  facility  is  located 
where  conditions  of  distance  to  be 
traveled  or  the  lack  of  highway,  road,  or 
other  ground  transportation  do  not 
allow  for  court  appearances  within  24 
hours,  so  that  a  brief  (not  to  exceed  an 
additional  48  hours)  delay  is  excusable; 
or  the  facility  is  located  where 
conditions  of  safety  exist  (such  as 
severely  adverse,  life-threatening 
weather  conditions  that  do  not  allow  for 


reasonably  safe  travel),  in  which  case 
the  time  for  an  appearance  may  be 
delayed  until  24  hours  after  the  time 
that  such  conditions  allow  for 
reasonably  safe  travel.  States  may  use 
these  additional  statutory  allowances 
only  where  the  precedent  requirements 
set  forth  in  paragraphs  (f)(4)  (i)  through 
(v)  of  this  section  have  been  complied 
with.  This  may  necessitate  statutory  or 
judicial  (court  rule  or  opinion)  relief 
within  the  State  fi-om  the  24  hour  initial 
court  appearance  standard  required  by 
paragraph  (f)(4)(i)  of  this  section.  States 
must  docimient  and  describe  in  their 
annual  monitoring  report  to  OJJDP,  the 
specific  circumstances  surrounding 
each  individual  use  of  the  distance/ 
ground  transportation,  and  weather 
allowances. 
•        •        •        •        * 

20.  Paragraph  (f)(5)  in  §  31.303  is 
revised  to  read  as  follows: 

§31.303    Monitoring  Report 

(0*  *  * 

(5)  Reporting  Requirement.  The  State 
shall  report  annually  to  the 
Administrator  of  OJJDP  on  the  results  of 
monitoring  for  section  223(a)  (12),  (13), 
and  (14)  of  the  JJDP  Act.  The  reporting 
period  should  provide  12  months  of 
data,  but  shall  not  be  less  than  six 
months.  The  report  shall  be  submitted 
to  the  Administrator  of  OJJDP  by 
December  31  of  each  year. 

(i)  To  demonstrate  compliance  with 
section  223(a)(12)(A)  of  the  JJDP  Act,  the 
report  must  include,  at  a  minimum,  the 
following  information  for  the  current 
reporting  period: 

(A)  Dates  covered  by  the  current 
reporting  period. 

(B)  Total  number  of  public  and 
private  secure  detention  and 
correctional  facilities,  the  total  number 
reporting,  and  the  number  inspected  on- 
site. 

(C)  The  total  number  of  accused  status 
offenders  and  nonoffenders,  including 
out-of-state  runaways  and  Federal 
wards,  held  in  any  secure  detention  or 
correctional  facility  for  longer  than  24 
hours  (not  including  weekends  or 
holidays),  excluding  those  held 
pursuant  to  the  valid  court  order 
provision  as  set  forth  in  paragraph  (f)(3) 
of  this  section. 

(D)  The  total  number  of  accused  status 
offenders  and  nonoffenders,  including 
out-of-state  runaways  and  Federal 
wards,  held  in  any  secure  detention  or 
correctional  facility  for  less  than  24 
hours  for  purposes  other  than 
identification,  investigation,  release  to 
parent(s).  or  transfer  to  a  nonsecure 
facility. 

(E)  The  total  number  of  accused  status 
offenders  (including  valid  court  order 


violations)  and  nonoffenders  securely 
detained  in  any  adult  jail,  lockup,  or 
nonapproved  collocated  facility  for  less 
than  24  hours. 

(F)  The  total  number  of  adjudicated 
status  offenders  and  nonoffenders, 
including  out-of-state  runaways  and 
Federal  wards,  held  for  any  length  of 
time  in  a  secure  detention  or 
correctional  facility,  excluding  those 
held  pursuant  to  the  valid  court  order 
provision. 

(G)  The  total  number  of  status 
offenders  held  in  any  secure  detention 
or  correctional  facility  pursuant  to  the ' 
valid  court  order  provision  set  forth  in 
paragraph  (f)(3)  of  this  section. 

(ii)  To  demonstrate  the  extent  to 
which  the  provisions  of  section 
223(a)(12)(B)  of  the  JJDP  Act  are  being 
met.  the  report  must  include  the  total 
number  of  accused  and  adjudicated 
status  offenders  and  nonoffenders 
placed  in  facilities  that  are: 

(A)  Not  near  their  home  community: 

(B)  Not  the  least  restrictive 
appropriate  alternative:  and 

(C)  Not  community-based. 

(iii)  To  demonstrate  the  extent  of 
compliance  with  section  223(a)(13)  of 
the  IJDP  Act.  the  report  must  include,  at 
a  minimum,  the  following  information 
for  the  current  reporting  period: 

(A)  Dates  covered  by  the  current 
reporting  period. 

(B)  The  total  number  of  facilities  used 
to  detain  or  confine  both  juvenile 
offenders  and  adult  criminal  offenders 
during  the  past  12  months  AND  the 
number  inspected  on-site. 

(C)  The  total  number  of  facilities  used 
for  secure  detention  and  confinement  of 
both  juvenile  offenders  and  adult    - 
criminal  offenders  which  did  not 
provide  sight  and  sound  separation. 

(D)  The  total  number  of  juvenile 
offenders  and  nonoffenders  NOT 
separated  in  facilities  used  for  the 
secure  detention  and  confinement  of 
both  juveniles  and  adults. 

(E)  The  total  number  of  juvenile 
detention  centers  located  within  the 
same  building  or  on  the  same  grounds 
as  an  adult  jail  or  lockup  that  have  been 
concurred  with  by  OJJDP.  including  a 
list  of  such  facilities. 

(F)  The  total  number  of  juveniles 
detained  in  collocated  facilities 
concurred  with  by  OJJDP.  that  were  not 
separated  fit)m  the  security  or  direct 
care  staff  of  the  aduU  portion  of  the 
facility. 

(G)  The  total  number  of  juvenile 
detention  centers  located  within  the 
same  building  or  on  the  same  grounds 
as  an  adult  jail  or  lockup  that  have  not 
been  concurred  with  by  OJJDP. 
including  a  list  of  such  facilities. 


(H)  The  total  number  of  juveniles 
detained  in  collocated  facilities  not 
approved  by  the  State  and  concurred 
with  by  OJJDP.  that  were  not  sight  and 
sound  separated  from  aduU  criminal 
offenders. 

(iv)  To  demonstrate  the  extent  of 
compliance  with  section  223(a)(14)  of 
the  JJDP  Act,  the  report  must  include,  at 
a  minimum,  include  the  following 
information  for  the  current  reporting 
period: 

(A)  Dates  covered  by  the  current 
reporting  period. 

(B)  The  total  number  of  adult  jails  in 
the  State  AND  the  number  inspected  on- 
site. 

(C)  The  total  number  of  adult  lockups 
in  the  State  AND  the  number  inspected 
on-site. 

(D)  The  total  number  of  adult  jails 
holding  juveniles  during  the  past  twelve 
months. 

(E)  The  total  number  of  adult  lockups 
holding  juveniles  during  the  past  twelve 
months. 

(F)  The  total  number  of  accused 
juvenile  criminal-type  offenders  held 
securely  in  adult  jails,  lockups,  and 
collocated  facilities  not  concurred  with 
by  OIJDP.  in  excess  of  six  hours. 

(G)  The  total  number  of  accused 
juvenile  criminal-type  offenders  held 
securely  in  adult  jails,  lockups,  and 
collocated  facilities  not  concurred  with 
by  OJJDP.  for  less  than  six  hours  for 
purposes  other  than  identification, 
investigation,  processing,  release  to 
parent(s).  or  transfer  to  a  juvenile 
facility. 

(H)  The  total  number  of  adjudicated 
juvenile  criminal-type  offenders  held 
securely  in  adult  jails,  lockups  and 
collocated  facilities  not  concurred  with 
by  OJJDP.  for  any  length  of  time. 

(I)  The  total  number  of  accused  and 
adjudicated  status  offenders  (including 
valid  court  order  violators)  and 
nonoffenders  held  securely  in  adult 
jails,  lockups  and  collocated  facilities 
not  approved  by  the  State  and 
concurred  with  by  OJJDP.  for  any  length 
of  time. 

(J)  The  total  number  of  adult  jails, 
lockups  and  collocated  facilities  not 
concurred  with  by  OJJDP.  in  areas 
meeting  the  "removal  exception"  as 
noted  in  paragraph  (f)(4)  of  this  section, 
including  a  list  of  such  facilities  and  the 
county  or  jurisdiction  in  which  each  is 
located. 

(K)  The  total  number  of  juveniles 
accused  of  a  criminal-iype  offense  who 
were  held  in  excess  of  six  hours  but  less 
than  24  hours  in  aduU  jails,  lockups  and 
collocated  facilities  not  approved  by  the 
State  and  concurred  with  by  OJJDP.  in 
areas  meeting  the  "removal  exception" 


as  noted  in  paragraph  (f)(4)  of  thii 
section.  ^ 

(L)  The  total  number  of  juveniles 
accused  of  a  criminal-type  offense  who 
were  held  in  excess  of  24  hours  in  adult 
jails,  lockups  and  collocated  facilities 
not  approved  by  the  State  and 
concurred  with  by  OJJDP.  in  areas 
meeting  the  "removal  exception"  as 
noted  in  paragraph  (f}(4)  of  this  section, 
due  to  conditions  of  distance  or  lack  of 
ground  transportation. 

(M)  The  total  number  of  juveniles 
accused  of  a  criminal-type  offense  who 
were  held  in  excess  of  24  hours  in  adult 
jails,  lockups  and  collocated  facilities 
not  concurred  with  by  OJJDP.  in  areas 
meeting  the  "removal  exception"  as 
noted  in  paragraph  (fl(4)  of  this  section, 
due  to  adverse  weather  conditions. 
•        *        •        ■        • 

21.  Paragraph  (0(6)  introductory  text 
in  §  31.303  is  revised  to  read  as  follows: 

§31.303    Funding  Eligibility. 

(0*  *  • 

(6)  Compliance.  The  State  must 
demonstrate  the  extent  to  which  the 
requirements  of  section  223(a)  (12)(A). 
(13).  (14).  and  (23)  of  the  Act  are  met. 
If  the  State  fails  to  demonstrate  full 
compliance  with  section  223(a)  (12)(A) 
and  (14).  and  compliance  with  (13)  and 
(23)  by  the  end  of  the  fiscal  year  for  any 
fiscal  year  beginning  with  1994.  the 
State's  allotment  under  section  222  will 
be  reduced  by  25%  for  each  such 
failure,  provided  that  the  State  will  lose 
its  eligibility  for  any  allotment  unless: 
the  State  agrees  to  e>ipend  all  remaining 
funds  (except  planning  and 
administration.  State  advisory  group  set- 
aside  funds  and  Indian  tribe  pass- 
through  funds)  for  the  purpose  of 
achieving  compliance  with  the 
mandate(s)  for  which  the  State  is  in 
noncompliance;  or  the  Administrator 
makes  a  discretionary  determination 
that  the  State  has  substantially  complied 
with  the  mandate(s)  for  which  there  is 
noncompliance  and  that  the  State  has 
made  an  unequivocal  commitment  to 
achieving  full  compliance  within  a 
reasonable  time.  Where  a  State's 
allocation  is  reduced,  the  amount 
available  for  planning  and 
administration  and  the  required  pass- 
through  allocation,  other  than  State 
advisory  group  set-aside,  will  be 
reduced  because  they  are  based  on  the 
reduced  allocation. 


22.  Paragraph  (f)(6)(i)  in  §  31.303  is 
revised  to  read  as  follows: 

§  31 .303    DSO  Substantial  Compliance. 

(n*  •  ' 

(6)*  •  * 
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(i)  Substantial  cc  mpliance  with 
section  223(a)(12)( A)  can  be  used  to 
demonstrate  eligibility  for  FY  1993  and 
prior  year  formula  grant  allocations  if. 
within  three  years  bf  initial  plan 
submission,  the  State  has  achieved  a 
75%  reduction  in  the  aggregate  number 
of  status  o^enders  and  nonoffenders 
held  in  secure  detention  or  correctional 
faciliti^.  or  removiil  of  100%  of  such 
juveniles  from  secv  re  correctional 
facilities  only.  In  addition,  the  State 
must  make  an  une<  uivocal 
commitment,  throi  gh  appropriate 
executive  or  legists  tive  action,  to 
achieving  full  com  )liance  by  Fiscal 
Year  1994.  Full  coi  ipliance  is  achieved 
when  a  State  has  n  moved  100%  of  such 
juveniles  from  secx  re  detention  and 
correctional  faciliti  9S  or  can 
demonstrate  full  cc  mpliance  with  de 
minimis  exception  >  pursuant  to  the 
policy  criteria  cont  lined  in  the  Federal 
Register  of  January  9, 1981  (46  FR  2566- 
2569). 

***** 

23.  Paragraph  (f)  6)(iii)(A)  in  §31.303 
is  removed  and  pai  agraphs  (f)(6)(iii)  (B), 
(C),  (D),  and  (E),  thi  ireof  are  redesignated 
as  paragraphs  (f)(6liii]  (A),  (B),  (C).  and 
(D),  respectively. 

24.  Newly  desigr  ated  paragraph 
{f)(6)(iii)(C)  in  §31  303  is  revised  to  read 
as  follows: 

§31.303    Jail  Reflto^  al  Waiver. 

(f)"  •  * 

(6)*  •  • 

(iii)*  •  • 

(C)  Waiver.  Failure  to  achieve  full 
compliance  as  defii  led  in  this  section 
shall  terminate  any  State's  eligibility  for 
FY  1993  and  prior  leai  formula  grant 
funds  unless  the  Ai  Iministrator  of  OJJDP 
waives  termination  of  the  State's 
eligibility.  In  order  to  be  eligible  for  this 
waiver  of  terminati  an,  a  State  must 
request  a  waiver  an  d  demonstrate  that  it 
meets  the  standard  set  forth  in 
paragraph  (f)(6)(iii)  C)  (1)  through  (7)  of 
this  section: 

(1)  Agrees  to  exp  md  all  of  its  Formula 
Grant  award  excep  plaiming  and 
administration,  ad\  isory  group  set- 
aside,  and  Indian  t  ibe  pass-through 
funds,  to  achieve  compliance  with 
section  223(a)(14);  ind 

(2)  Removed  all :  tatus  and 
nonoffender  juveni  es  from  adul!  jails 
and  lockups.  Compliance  with  this 
standard  requires  that  the  last  submitted 
monitoring  repon  <  emonstrate  that  no 
status  offender  (including  those  accused 
of  or  adjudicated  fc  r  violating  a  valid 
court  order)  or  nonoffender  juveniles 
were  securely  detained  in  adult  jails  or 
lockups  for  any  ler  gth  of  time;  or,  that 


all  status  offenders 


securely  detained  i  i  aduh  jails  and 


and  nonoffenders 


lockups  for  any  length  of  time  were  held 
in  violation  of  an  enforceable  State  law 
and  did  not  constitute  a  pattern  or 
practice  within  the  State;  or,  the  number 
of  status  offenders  and  nonoffenders 
securely  detained  in  adult  jails  and 
lockups  is  less  than  9  per  100.000 
juvenile  population  in  the  State;  and 

(3)  Made  meaningful  progress  in 
removing  juvenile  criminal-type 
offenders  from  adult  jails  and  lockups. 
Compliance  with  this  standard  requires 
the  State  to  document  a  significant 
reduction  in  the  number  of  jiuisdictions 
securely  detaining  juvenile  criminal- 
type  offenders  in  violation  of  section 
223(a)(l4)  of  the  jpP  Act;  or,  a 
signiHcant  reduction  in  the  number  of 
facilities  securely  detaining  such 
juveniles;  or.  a  significant  reduction  in 
the  average  length  of  time  each  juvenile 
criminal-type  offender  is  securely 
detained  in  an  adult  jail  or  lockup;  or, 
that  State  legislation  has  recently  been 
enacted  and  taken  effect  and  which  the 
State  demonstrates  will  significantly 
impact  the  secure  detention  of  juvenile 
criminal-type  offenders  in  adult  jails 
and  lockups:  and 

[4]  Diligently  carried  out  the  State's 
jail  and  lockup  removal  plan  approved 
by  OJJDP.  Comphance  with  this 
standard  requires  that  actions  have  been 
undertaken  to  achieve  the  State's  jail 
and  lockup  removal  goals  and  objectives 
within  approved  timelines,  and  that  the 
State  advisory  group,  required  by 
section  223(a)(3)  of  the  JJDP  Act.  has 
maintained  an  appropriate  involvement 
in  developing  and/or  implementing  the 
State's  plan;  and 

(5)  Submitted  an  acceptable  plan, 
based  on  an  assessment  of  current  jail 
and  lockup  removal  barriers  within  the 
State,  to  eliminate  noncompliant 
incidents;  and 

(6)  Achieved  compliance  with  section 
223(a)(15)  of  the  JJDP  Act;  and 

(7)  E)emonstrates  an  unequivocal 
commitment,  through  appropriate 
executive  or  legislative  action,  to 
achieving  full  compliance. 

•        *        •        •        • 

25.  Newly  designated  paragraph 
(n(6)(iii)(D)  in  §  31.301  is  revised  to  read 
as  follows: 

§31.303    Jail  Removal  Waiver. 

(fl*  •  • 

(6)*   •  * 

(iii)*  •  • 

(D)  Waiver  Maximum.  A  State  may 
receive  a  waiver  of  termination  of 
eligibility  from  the  Administrator  under 
paragraph  (f)(6)(iii)(C)  of  this  section  for 
a  combined  maximum  of  four  Formula 
Grant  awards  through  Fiscal  Year  1993. 
No  additional  waivers  will  be  granted. 


26.  Paragraph  (f)(7)  in  §  31.303  is 
revised  to  read  as  follows: 

§  31 .303    Monitoring  Report  Emmption. 

(7)  Monitoring  Report  Exemptions. 
States  which  have  been  determined  by 
the  OJJDP  Administrator  to  have 
achieved  full  compliance  with  sections 
223(a)(12)(A)  and  223(a)(14),  and 
compliance  with  section  223(a){13)  of 
the  JJDP  Act  and  wish  to  be  exempted 
from  the  annual  monitoring  report 
requirements  must  submit  a  written 
request  to  the  OJJDP  Administrator 
which  demonstrates  that: 

(i)  The  State  provides  for  an  adequate 
system  of  monitoring  jails,  law 
enforcement  lockups,  detention 
facilities,  correctional  facilities,  and 
nonsecure  facilities  to  enable  an  annual 
determination  of  State  compliance  with 
sections  223(a)  (12)(A),  (13).  and  (14)  of 
the  JJDP  Act; 

(ii)  State  legislation  has  been  enacted 
which  conforms  to  the  requirements  of 
sections  223(al  (12)(A),  (13),  and  (14)  of 
the  JJDP  Act;  and 

(iii)  The  enforcement  of  the  legislation 
is  statutorily  or  administratively 
prescribed,  specifically  providing  that: 

(A)  Authority  for  enforcement  of  the 
statute  is  assigned; 

(B)  Time  frames  for  monitoring 
compliance  with  the  statute  are 
specified;  and 

(C)  Adequate  procedures  are  set  forth 
for  enforcement  of  the  statute  and  the 
imposition  of  sanctions  for  violations. 

•        *        •        •        • 

27.  Paragraph  (g)  introductory  text  in 
§  31.303  is  revised  to  read  as  follows: 

§31.303    Crime  Analysis. 

(g)  Juvenile  Crime  Analysis.  Pursuant 
to  section  223(a)(8),  the  State  must 
conduct  an  analysis  of  juvenile  crime 
problems,  including  juvenile  gangs  that 
commit  crimes,  and  juvenile  justice  and 
delinquency  prevention  needs  within - 
the  State,  including  those  geographical 
areas  in  which  an  Indian  tribe  performs 
law  enforcement  functions.  The  analysis 
and  needs  assessment  must  include 
educational  needs,  gender  specific 
services,  delinquency  prevention  and 
treatment  services  in  nu^l  areas,  and 
mental  health  services  available  to 
juveniles  in  the  juvenile  justice  system. 
The  analysis  should  discuss  barriers  to 
accessing  services  and  provide  a  plan  to 
provide  such  services  where  needed. 

2a  Paragraph  (h)  in  §  31.303  is 
amended  by  adding  the  following 
sentence  at  .the  end  thereof: 


§31.303    Pertormance  Report 

(h)  *  *  "The  annual  performance 
report  must  be  submitted  to  OJJDP  no 
later  than  June  30  and  address  all 
formula  grant  activities  carried  out 
during  the  previous  complete  calendar 
year,  federal  fiscal  year,  or  State  fiscal 
year  for  which  infonnation  is  available, 
regardless  of  which  year's  formula  grant 
funds  were  used  to  support  the 
activities  being  reported  on,  e.g.,  during 
■a  reporting  period,  activities  may  have 
been  funded  from  two  or  more  formula 
grant  awards. 
•        •'       «        •        « 

29.  Paragraph  (j)  in  §  31.303  is  revised 
to  read  as  follows: 

§31.303    Disproportionate  Minority 
Confinement 

(j)  Minority  Detention  and 
Confinement.  Pursuant  to  section 
223(a)(23)  of  the  JJDP  Act,  States  must 
demonstrate  specific  efforts  to  reduce 
the  proportion  of  Juveniles  detained  or 
confined  in  secure  detention  facilities, 
secure  correctional  facilities,  jails  and 
lockups  who  are  members  of  minority 
groups  if  such  proportion  exceeds  the 
proportion  such  groups  represent  in  the 
general  population,  viz.,  in  most  States, 
youth  between  10-17  are  subject  to 
secure  custody.  It  is  essential  that  States 
approach  this  statutory  mandate  in  a 
comprehensive  manner.  Compliance 
with  this  provision  is  achieved  when  a 
State  meets  the  requirements  set  forth  in 
paragraphs  (1)  through  (3)  of  this 
section: 

(1)  Identification.  Provide  quantifiable 
documentation  (State,  county  and  local 
level)  in  the  State's  FY  1994  Formula 
Grant  Plan  (and  all  subsequent  Multi- 
Year  Plans)  Juvenile  Crime  Analysis  and 
Needs  Assessment  to  determine  whether 
minority  juveniles  are 
disproportionately  detained  or  confined 
in  secure  detention  and  correctional 
facilities,  jails  and  lockups  in  relation  to 
their  proportion  of  the  State  juvenile 
population.  Guidelines  are  provided  in 
the  OJJDP  Disproportionate  Minority 
Confinement  'Technical  Assistance 
Manual  (see  Phase  I  Matrix).  Where 
quantifiable  documentation  is  not 
available  to  determine  if 
disproportionate  minority  confinement 
exists  in  secure  detention  and 
correctional  facilities,  jails  and  lockups, 
the  State  must  provide  a  time-limited 
plan  of  action,  not  to  exceed  six  months, 
for  developing  and  implementing  a 
system  for  the  ongoing  collection, 
analysis  and  disseminatfon  of 
information  regarding  minorities  for 
those  facilities  where  documentation 
does  not  exist. 

(2)  Assessment.  Each  State's  FY  1994 
Formula  Grant  Plan  must  provide  a 


completed  assessment  of 
disproportionate  minority  confinement. 
Assessments  must,  at  minimum, 
identify  and  explain  differences  in 
arrest,.diversion  and  adjudication  rates, 
court  dispositions  other  than 
incarceration,  the  rates  and  periods  of 
prehearing  detention  in  and 
dispositional  commitments  to  secure 
facilities  of  minority  youth  and  non- 
minority  youth  in  the  juvenile  justice 
system,  and  transfers  to  adiilt  court  (see 
Phase  II  Matrix).  If  a  completed 
assessment  is  not  available,  the  State 
must  submit  a  time-limited  plan  (not  to 
exceed  12  months  from  submission  of 
the  Formula  Grant  Application)  for 
completing  the  assessment. 

(3)  Intervention.  Each  State's  FY  1995 
Formula  Grant  Plan  must,  where 
disproportionate  confinement  has  been 
demonstrated,  provide  a  time-limited 
plan  of  action  for  reducing  the 
disproportionate  confinement  of 
minority  juveniles  in  secure  facilities. 
The  intervention  plan  shall  be  based  on 
the  results  of  the  assessment,  and  must 
include,  but  not  be  limited  to  the 
following: 

(i)  Diversion.  Increasing  the 
availabihty  and  improving  the  quality  of 
diversion  programs  for  minorities  who 
come  in  contact  with  the  juvenile  justice 
system,  such  as  police  diversion 
programs; 

(ii)  Prevention.  Providing 
developmental,  operational,  and 
assessment  assistance  (financial  and/or 
technical)  for  prevention  programs  in 
commimities  with  a  high  percentage  of 
minority  residents ^vith  emphasis  upon 
support  for  community-based 
organizations  (including  non-traditional 
organizations)  that  ser\'e  minority 
youth; 

(iii)  Reintegration.  Providing 
developmental,  operational,  and 
assessment  assistance  (financial  and/or 
technical)  for  programs  designed  to 
reduce  recidivism  by  facilitating  the 
reintegration  of  minority  youth  in  the 
community  following  release  from 
dispositional  commitments  to  reduce 
recidivism; 

(iv)  Policies  and  Procedures. 
Providing  financial  and/or  technical 
assistance  that  addresses  necessary 
changes  in  statewide  and  local, 
executive,  judicial,  and  legal 
representation  policies  and  procedures. 

(v)  Staffing  and  Training:  Providing 
financial  and/or  technical  assistance 
that  addresses  staffing  and  training 
needs  that  will  positively  impact  the 
disproportionate  confinement  of 
minority  youth  in  secure  facilities. 

(4)  The  time-limited  plans  of  action 
set  forth  in  paragraphs  (j)  (1),  (2)  and  (3) 
of  this  section  must  include  a  clear 


indication  of  current  and  future  barriers; 
which  agencies,  organizations,  or 
individual(s)  will  be  responsible  for 
taking  what  specific  actions;  when;  and 
what  the  anticipated  outcomes  are.  The 
interim  and  final  outcomes  from 
implementation  of  the  time-limited  plan 
of  action  must  be  reported  in  each 
State's  Multi-Year  Plans  and  Annual 
Plan  Updates.  Final  outcomes  for 
individual  project  awards  are  to  be 
included  with  each  State's  annual 
performance  report  (paragraph  (h)  of 
this  section). 

(5)  Technical  assistance  is  available 
through  the  OJJDP  Technical  Assistance 
Contract  to  help  guide  States  with  the 
data  collection  and  analysis,  and  with 
programmatic  elements  of  this 
requirement.  Information  from  the 
OJJDP  Special  Emphasis  Initiative  on 
Disproportionate  Minority  Confinement 
pilot  sites  will  be  disseminated  as  it 
becomes  available. 

(6)  For  purposes  of  this  statutory 
mandate,  minority  populations  are 
defined  as:  African  Americans, 
American  Indians,  Asians,  Pacific 
Islanders,  and  Hispanics. 

«        •        *        *        • 

30.  Section  31.403  is  revised  to  read 
as  follows: 

§  31 .403    Other  Requirements. 

The  State  assures  that  it  will  comply, 
and  that  subgrantees  and  contractors 
will  comply,  with  all  applicable  Federal 
non-discrimination  requirements, 
including: 

(a)  Section  809(c)  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  as  amended,  and  made  applicable 
by  section  299A  of  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of 
1974,  as  amended; 

(b)  Title  VI  of  the  Civil  Ri^ts  Act  of 
1964,  as  amended; 

(c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended; 

(d)  Title  IX  of  the  Education 
Amendments  of  1972; 

(e)  The  Age  Discrimination  Act  of 
1975; 

(f)  The  Department  of  Justice 
NonDiscrimination  regulations,  28  CFR 
part  42,  subparts  C,  D,  E  and  G; 

(g)  The  Department  of  Justice 
regulations  on  disability  discrimination, 
28  CFR  part  35  and  part  39;  and 

(h)  Subtitle  A,  Title  H  of  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990. 
John  J.  Wilson. 

Acting  Administrator.  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 
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SUMMARY:  This  docu  nent  proposed 


changes  to  the  flight 


standards  for  normal ,  utility,  acrobatic, 
and  commuter  categdry  airplanes.  These 


proposals  arise  from 
the  Federal  Aviation 


(FAA)  and  the  Europ  ean  Joint  Aviation 


Authorities  (JAA)  to 


airworthiness 


the  joint  effort  of 
Administration 


larmonize  the 


Federal  Aviation  Rej  ulations  (FAR)  and 
the  Joint  Aviation  Re  quirements  (JAR) 
for  airplanes  that  wi!  I  be  certificated  in 
these  categories.  The  proposed  changes 
would  provide  nearly  uniform  flight 
airworthiness  standa  rds  for  airplanes 
certificated  in  the  Ur  ited  States  under 
14  CFR  part  23  (part  23)  and  in  the  JAA 
countries  under  Joini  Aviation 
Requirements  23  (JA  ?  23)  simplifying 
airworthiness  appro;  als  for  import  and 
export  purposes. 

DATES:  Comments  mi  ist  be  submitted  on 
or  before  November  ;  2. 1994. 
ADDRESSES:  Commerts  on  this  notice 
should  be  mailed  in  riplicate  to: 
Federal  Aviation  Ad;  ninistration.  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  E  ocket  No.  27807. 
800  Independence  A  /enue.  SW.. 
Washington,  DC  205' 11.  Comments 
delivered  must  be  mi  irked  Docket  No. 
27807.  Comments  mi  ly  be  inspected  in 
Room  915G  weekdavs  between  8:30  a.m. 
and  5:00  p.m.,  excep  on  Federal 
holidays. 

In  addition,  the  F/  A  is  maintaining  a 
duplicate  informatio  i  docket  of 
comments  in  the  Off  ce  of  the  Assistant 
Chief  Counsel,  ACE-  7.  Federal  Aviation 
Administration.  Cen  ral  Region.  601 
East  12th  Street.  Kan>as  City.  Missouri 
64106.  Comments  in  the  duplicate 
information  docket  nay  be  inspected  in 
the  Office  of  the  Assi  stant  Chief  Counsel 
weekdays,  except  Fe  leral  holidays, 
between  the  hours  ol  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION 
Lowell  Foster,  ACE- 
Directorate.  Aircraft 
Service,  Federal  Avi4tion 
Administration,  601 


CONTACT: 
111.  Small  Airplane 
Certification 


iiast  12th  Street. 


Kansas  City,  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  in  this  notice  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates. 
Comments  should  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27807."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-200.  800  Independence 
Avenue,  SVV.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request,  from  the  above  office,  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

At  the  Jime  1990  meeting  of  the  JAA 
Council  (consisting  of  JAA  members 
from  European  countries)  and  the  FAA, 
the  FAA  Administrator  committed  the 
FAA  to  support  the  harmonization  of 
the  FAR  with  the  JAR  being  developed 


for  use  by  the  European  authorities  who 
are  members  of  the  JAA.  In  response  to 
this  commitment,  the  FAA  Small 
Airplane  Directorate  established  an  FAA 
Harmonization  Task  Force  to  work  with 
the  JAR  23  Study  Group  to  harmonize 
part  23  cmd  the  proposed  JAR  23.  The 
General  Aviation  Manufacturers 
Association  (GAMA)  also  established  a 
JAR  23/part  23  Committee  to  provide 
technical  assistance  in  this  effort. 

Following  a  review  of  the  first  draft  of 
proposed  JAR  23,  members  of  the  FAA 
Harmonization  Task  Force  and  the 
GAMA  Committee  met  in  Brussels, 
Belgium  for  the  October  1990  meeting  .of 
the  JAR  23  Study  Group. 
Representatives  from  the  Association 
Europeenne  des  Constructeures  de 
Material  Aerospatial  (AECMA),  an 
organization  of  European  airframe 
manufacturers,  also  attended.  The  main 
agenda  item  for  this  meeting  was  the 
establishment  of  procedures  to 
accomplish  harmonization  of  the 
airworthiness  standards  for  normal, 
utility,  and  acrobatic  category  airplanes. 
The  JAA  had  decided  that  its  initial 
rulemaking  effort  should  be  limited  to 
these  three  categories  and  that 
commuter  category  airworthiness 
standards  should  be  addressed 
separately. 

After  that  meeting,  technical 
representatives  from  each  of  the  four 
organizations  (GAMA.  AECMA,  FAA 
and  JAA)  met  to  resolve  differences 
between  the  proposed  JAR  and  part  23. 
This  portion  of  the  harmonization  effort 
involved  a  number  of  separate  meetings 
of  specialists  in  the  flight,  airframe, 
powerplant,  and  systems  disciplines. 
These  meetings  showed  that 
harmonization  would  require  revisions 
to  both  part  23  and  the  proposed  JAR 
23. 

Near  the  end  of  the  effort  to 
harmonize  the  normal,  utility,  and 
acrobatic  category  airplane 
airworthiness  standards,  the  JAA 
requested  and  received 
recommendations  from  its  member 
countries  on  proposed  airworthiness 
standards  for  commuter  category 
airplanes.  The  JAA  and  the  FAA  held 
specialist  and  study  group  meetings  to 
discuss  these  recommendations,  which 
resulted  in  proposals  to  revise  portions 
of  the  part  23  commuter  category 
airworthiness  standards. 

Unlike  the  European  rules,  where 
commuter  category  airworthiness 
standards  are  separate,  for  U.S. 
rulemaking,  it  is  advantageous  to  adopt 
normal,  utility,  acrobatic,  and  commuter 
category  airworthiness  standards 
simultaneously,  since  commuter 
category  airworthiness  standards  are 
already  contained  in  part  23. 
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Accordingly,  this  NPRM  proposes  to 
revise  the  flight  airworthiness  standards 
for  ail  part  23  airplanes. 

During  the  part  23  harmonization 
effort,  the  FAA  established  an  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  (56  FR  2190,  January  22,  1991). 
which  held  its  first  meeting  on  May  23, 

1991.  The  ARAC  on  General  Aviation 
and  Business  Airplane  (GABA)  Issues 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director,  Aircraft  Certification 
Service,  FAA,  regarding  the 
airworthiness  standards  in  part  23  as 
well  as  related  provisions  of  parts  91 
and  135  of  the  regulations. 

The  FAA  announced,  on  June  2-5, 

1992,  at  the  JAA/FAA  Harmonization 
Conference  in  Toronto,  Ontario,  Canada, 
that  it  would  consolidate  within  the 
ARAC  structure  an  ongoing  objective  to 
"harmonize"  the  JAR  and  the  FAR. 
Coinciding  with  that  announcement,  the 
FAA  assigned  the  ARAC  on  GABA 
Issues  those  rulemaking  projects  related 
to  JAR  23/part  23  harmonization  that 
were  in  final  coordination  between  the 
JAA  and  the  FAA.  The  harmonization 
process  included  the  intention  to 
present  the  results  of  JAA/FAA 
coordination  to  the  public  as  NPRM's. 
Subsequently,  the  ARAC  on  GABA 
Issues  established  an  ARAC-JAR  23 
Study  Group. 

The  JAR  23  Study  Group  made 
recommendations  to  the  ARAC  on 
GABA  Issues  concerning  the  FAA's 
disposition  of  the  rulemaking  issues 
coordinated  between  the  JAA  and  the 
FAA.  The  draft  NPRM's  previously 
prepared  by  the  FAA  harmonization  - 
team  were  made  available  to  the 
harmonization  working  group  to  assist 
them  in  their  effort. 

A  notice  of  the  formation  of  the  JAR/ 
FAR  23  Harmonization  Working  Group 
was  published  on  November  30,  1992 
(57  FR  56626).  The  group  held  its  first 
meeting  on  February  2, 1993.  These 
efforts  resulted  in  the  proposals  for 
flight  airworthiness  standards  contained 
in  this  notice.  The  ARAC  on  GABA 
Issues  agreed  with  these  proposals. 

The  FAA  received  unsolicited 
comments  from  the  JAA  dated  January 
20,  1994,  concerning  issues  that  were 
left  unresolved  with  the  JAR  23  Study 
Group.  The  JAR/FAR  23  Harmonization 
Working  Group  did  not  address  some  of 
the  unresolved  issues  because  the  JAA 
had  not  yet  reached  positions  on  those 
issues.  Unresolved  issues  will  be  dealt 
with  at  future  FAR/JAR  Harmonization 
meetings.  With  respect  to  other  i.ssues 
unresolved  by  the  JAR  23  Study  Group, 
the  JAR/FAR  23  Harmonization 
Working  Group  recommendations  did 
not  reflect  harmonization,  but  reflected 


the  technical  discussion  of  the  merits  of 
each  issue  that  had  been  throroughly 
debated  at  the  JAR/FAR  23 
Harmonization  meetings.  (The  Working 
Group  Chairperson  had  been  present  at 
the  Harmonization  meetir^s.)  The  JAA 
comments  have  been  placed  in  the 
docket  for  this  proposal,  and  will  be 
con.sidered  along  with  those  received 
during  the  comment  period. 

Following  completion  of  these 
harmonization  efforts,  the  FAA 
determined  that  the  proposed  revisions 
to  part  23  were  too  numerous  for  a 
single  NPRM.  The  FAA  decided  to 
simplify  the  issues  by  issuing  four 
NPRM's.  These  NPRM's  address  the 
airworthiness  standards  in  the  specific 
areas  of  systems  and  equipment, 
powerplant,  flight,  and  airframe.  These 
NPRM's  propose  changes  in  all  seven 
subparts  of  part  23.  Since  there  is  some 
overlap,  interested  persons  are  advised 
to  review  all  four  NPRM's  to  identify  all 
proposed  changes  to  a  particular 
section. 

Discussion  of  Proposals 

Section  1.1     General  Definitions 

This  proposal  would  amend  §  1.1  to 
add  a  definition  of  "maximum  speed  for 
stability  characteristics,  Vfc/Mfc- "  This 
proposed  change  would  harmonize  part 
1  and  JAR  1.  The  definition  is  currently 
contained  in  §  23.175(b)(2)  and  also  in 
§  25.253(b).  Moving  the  definition  to 
part  1  would  simplify  the  text  of  part  23 
and  ease  the  referencing  of  the  term 
Vfc/Mfc.  The  definition  would  be 
deleted  from  §23.1 75(b)(2). 

Section  23.3    Airplane  Categories 

This  proposal  would  make  a  change 
to  the  hmited  aerobatic  operations 
authorized  for  utility  category 
certification,  change  the  authorized 
commuter  category  certification 
maneuvers  and  prohibit  dual  type 
certification  of  commuter  category 
airplanes. 

The  limitation  for  utility  category 
airplanes  in  §  23.3(b)(2)  would  be 
revised  to  add  an  outside  limit  of  90 
degrees  in  angle  of  bank  for  lazy  eights, 
chandelles.  and  steep  turns. 

Section  23.3(d)  would  be  revised  to 
delete  chandelles  and  lazy  eights  as 
approved  operationMn  commuter 
category  airplanes  because  the  FAA 
does  not  anticipate  any  operational  need 
for  such  maneuvers. 

Further.  §  23.3(e)  would  be  revised  to 
prohibit  type  certification  of  commuter 
category  airplanes  in  any  other  category. 
In  the  preamble  discussion  of  Proposal 
3  for  Amendment  No.  23-34  (52  FR 
1806,  January  1 5,  1987),  the  fXa 
discussed  the  issue  of  dual  certification, 


with  emphasis  on  the  issuaftce  of 
airworthiness  certificates.  Since  then, 
the  FAA  has  gained  experience  with 
airplanes  certificated  in  both  normal 
and  commuter  categories.  The  FAA  h.is 
found  confusion  among  pilots  and 
operators  about  the  appropriate 
performance  limitations. 

Although  the  proposed  performance 
requirements,  based  on  weight,  altitude, 
and  temperature  (WAT)  criteria  (see 
proposal  for  §  23.45).  would  alleviate 
some  of  the  problems  with  current 
airplanes,  the  FAA  proposes  that 
commuter  category  airplanes  not  h.ive 
dual  type  certificates.  One  problem  with 
dual  type  certification  is  pilot 
confusion.  WAT  limits  would  differ 
between  normal  and  commuter 
categories,  requiring  pilots  who  get  type 
rated  in  these  airplanes  to  know  two 
sets  of  limitations  and  to  remember 
when  each  set  of  limitations  is 
applicable.  This  proposed  rule  would 
not  preclude  the  type  certification  of 
similar  airplanes  with  different  model 
numbers,  such  as  the  present  Ce.ssna 
models  500  and  501. 

Section  23.25     Weight  Limits 

This  proposal  would  make  changes  to 
§  23.25(a)  and  remove  references  to 
commuter  category  zero  fuel  weight  in 
paragraph  (a)  and  standby  power  roc  ket 
engines  in  paragraph  (a)(l)(iii). 

Revised  §  23.25(a)  would  clarif>-  that 
the  maximum  weight  that  must  be 
selected  is  the  least  of  the  three  choices 
given  in  §  23.25(a)(1).  The  airft^me 
NPRM  proposes  moving  the  commuter 
category  zero  fuel  weight  requirement  in 
§  23.25(a)  to  §  23.343.  The  FAA 
proposes  removing  the  reference  to  both 
standby  power  rocket  engines  and  to 
appendix  E  in  §  23.25(a)(l)(iii)  because 
this  is  a  rare  and  obsolete  design  feature. 
If  standby  power  rocket  engines  were 
proposed  as  a  design  feature,  the  F.\A 
would  issue  special  conditions  to 
ensure  adequate  airworthiness. 

Section  23.33    Propeller  Speed  and 
Pilch  Limits 

Proposed  revisions  to  §23.33fb)(]) 
would  delete  the  reference  to  V^  and 
replace  it  with  "the  all  engine(s) 
operating  climb  speed  sjjecified  in 
§  23.65."  This  would  be  done  for 
consistency  with  other  changes  in 
performance  requirements.  Section 
23.33(b)(2)  would  be  revised  to  use 
"VNh"  in  place  of  "never  exceed  speed.  " 
since  Vne  is  defined  in  part  1,  and  to 
delete  the  world  "placarded  '  which  is 
unnecessan^'. 

Section  23.45    General 
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Program  Notice  No.  4 ,  Notice  No.  90-18 
(55  FR  26534.  June  21 .  1990).  the  FAA 
requested  comments  )n  the  need  for 
weight,  altitude,  and  emperature 
(WAT)  criteria,  as  inf  jrmation  or  as  a 
limitation  on  piston-]  lowered,  twin- 
engine  part  23  airplai  es.  The  FAA  also 
requested  comments  ibout  WAT  criteria 
on  turbine-powered  tivin-engine  part  23 
airplanes,  specificall]  during  takeoff 
and  landing. 

WAT  criteria  is  use  d  to  determine  the 
maximum  weight  an  lirplane  can  have 
in  relation  to  altitude  and  temperature 
for  safe  takeofi  This  ( riteria  provides  a 
pilot  with  the  inform,  ition  needed  to 
determine  if  a  takeoffjand  climb  can  be 
successfully  completed,  including  for 
multiengine  airplane; ,  if  one  engine 
becomes  inoperative.  WAT  criteria  has 
been  required  under  )art  23  for 
commuter  category  aj  rplanes,  at  all 
approved  altitudes.  A  limited  WAT 
criteria  has  been  requ  ired^or  turbine 
engine  powered  airpl  mes  at  5,000  feet 
and  at  standard  temperatures  plus  40°F. 
hut  not  for  higher  alti  udes  or 
temperatures.  For  sor  le  multiengine 
powered  airplanes  W  \T  data  has  been 
provided  by  the  mam  ifacturer  as 
information  to  pilots  )ut  is  not  required 
to  be  followed. 

The  FAA  received  i  hree  comments  on 
mandating  WAT  critt  ria  in  part  23.  One 
commenter  (GAMA)  '  believes  that  WAT 
information  is  useful  3ut  certainly  not 
the  only  way  to  prese  it  operating  data 
for  any  airplane"  and  that  making  WAT 
criteria  an  airplane  oi  0(>erating 
limitation  for  part  23  airplanes  is  "an 
unnecessary  and  unji  stified  expansion 
or  redirection  of  oper  iting  criteria." 

Another  commente  ■  (the  Airline 
Pilots  Assodaton — A  TA)  wants  WAT 
information  fumishei  during  the 
certification  process.  Fhe  commenter 
cites  the  variety  of  op  ^rational  uses  of 
these  airplanes  inclu<  ing  in  scheduled 
air  carrier  and  regioniil  airline  service. 
The  commenter  also  ( ities  the  need  for 
"one  level"  of  safety  i  is  justification  for 
expanding  the  WAT  i  equirements. 

The  other  commen  er  (JAA)  also 
supports  WAT  criteri  j.  This  commenter 
believes  that  the  char  ce  of  a  single- 
engine  failure  on  any  airplane  is  high. 
.Also,  this  commentei  warns  that  safety 
considerations  incluc  e  airplane 
occupants  and  persoi  nel  on  the  ground. 
.According  to  the  com  nenter,  transport 
category  airplanes  fol  ow  WAT  criteria 
by  limiting  the  operai  ion  of  the  airplane. 
Beyond  the  point  whi  ire  takeoff  can  be 
rejected,  one-engine-i  ^operative  climbs 
must  guarantee  obstai  :le  clearance.  The 
tommenter  recognize ;  a  need  for 
generally  similar  reqi  irements  for 
I  ommuter  category*  ai  rplanes. 


The  JAA  believes  that  requiring  a 
continued  flight  capability  would 
preclude  the  operation  of  single-engine 
airplanes.  Also,  the  commenter  believes 
that  airplane  size  and  stall  speed 
provide  characteristics  that  permit  safe 
landings  in  the  event  of  an  inoperative 
engine  for  single-engine  airplanes  and 
smaller  multiengine  airplanes. 

The  commenter  points  out  that 
between  the  two  extremes  of  the 
transport  category  airplane  and  the 
single-engine  airplane  lies  the  light 
twin-engine  reciprocating  airplanes  and 
turbine  engine  airplanes,  ranging  from 
four  seats  to  nine  and  from  4,000  to 
12.500  pounds.  The  commenter  notes 
that,  for  these  types  of  airplemes,  it 
would  be  burdensome  to  require 
compliance  with  full  net  flight  path 
obstacle  clearance.  In  the  commenter 's 
opinion,  a  safe  forced  landing  becomes 
less  satisfactory  with  increased  takeoff 
weight,  involving  longer  stopping 
distances  even  for  the  same  landing 
speed.  The  commenter  notes  that  the 
twin-engine  airplanes  have  other 
significant  adverse  characteristics 
compared  to  single-engine  airplanes. 
First,  an  engine  failure  is  twice  as 
probable;  second,  asymmetric  power 
demands  immediate  pilot  action. 

The  commenter  also  points  out  that 
the  inability  to  continue  flight  with  one 
engine  inoperative  creates  the  following 
situation:  the  chance  of  a  second  engine 
failure  is  increased;  a  suitable  site  for  an 
emergency  landing  is  reduced;  and  the 
pilot  resists  the  inevitable  forced 
landing  and  tries  to  maintain  flight. 
Training  under  more  favorable 
conditions  may  have  taught  the  pilot  to 
expect  success  in  those  situations.  In 
unfavorable  conditions,  attempts  to 
maintain  flight  may  lead  to  loss  of 
airspeed  at  high  asymmetric  power  and , 
commonly,  loss  of  directional  control 
that  results  in  a  stall/spin  accident. 

The  commenter  advocates 
certification  and  operating  criteria  for 
multiengine  airplanes  that  blend  the 
performance  requirements  for  a  single- 
engine  airplane  and  a  transport  category 
airplane.  The  commenter  believes  that 
the  existing  requirements  accept  a 
limited  period  of  risk  just  before  and 
just  after  liftoff,  where  engine  failure 
may  not  be  fully  accounted  for.  The 
commenter  believes  that  the  application 
of  WAT  limits  clearly  accounts  for 
actual  conditions,  although  the  climb 
gradient  requirements  are  lower  than 
the  requirements  of  part  25/JAR  25. 

The  commenter  proposes  no 
distinction  between  reciprocating  and 
turbine  engines.  In  the  commenter's 
opinion,  the  WAT  criteria  should  b«^ 
imposed,  where  applicable,  as 


limitations  through  the  Airplane  Flight 
Manual  (AFM). 

The  commenter  does  not  believe  that 
such  proposals  would  involve  costs 
disproportionate  to  the  benefit.  The 
commenter  suggests  that  the  comment 
from  the  Small  Airplane  Airworthiness 
Review  Conference,  held  October  22-26. 
1984,  that  such  criteria  would 
"eliminate  the  certification  of  an  entire 
class  of  airplanes,"  is  an  exaggeration. 
The  proposals  are  achievable,  in  the 
commenter's  view,  by  typical  modern 
light  twin-engine  airplanes  with 
realistic  payloads.  particularly  the  more 
significant  executive/air  taxi  airplanes. 
The  adoption  of  the  WAT  concept,  in 
the  commenter's  opinion,  would  instill' 
a  greater  awareness  of  performance 
consideration  in  pilots  from  an  early 
stage  of  their  training. 

The  commenter  also  believes  that  the 
requirements  on  climb  and  handling 
qualities  of  the  present  §§23.65  and 
23.67  are  illogical  and  unreasonable. 
The  commenter  recommends  using 
WAT  criteria  so  that  it  applies  equally 
to  all  airplane  operations  bectiuse  it 
offers  improved  airplane  capability. 

The  commenter  points  out  that 
manufacturers  of  "WAT  type"  airplanes 
routinely  determine  performance  under 
a  wide  range  of  conditions.  The 
commenter  also  notes  that  flight 
manuals  produced  to  the  widely 
accepted  General  Aviation 
Manufacturers  Association  (GAMA) 
specification  already  contain 
performance  data  beyond  the  minimum 
requirements  of  part  23.  In  the 
commenter's  opinion,  additional  testing 
or  data  scheduling  create  no  additional 
costs. 

To  determine  the  necessity  of 
applying  WAT  criteria  to  other  than 
transport  and  commuter  airplanes,  the 
commenter  notes  that  present  draft  JAR 
23  applies  WAT  Limits  only  to  piston- 
engine  airplanes  above  6,000  pounds 
and  turbine-engine  airplanes.  The  JAR   • 
Operations  Study  Group  proposes 
applying  WAT  limits  to  all  JAR  23 
airplanes  in  commercial  operations. 

In  1991,  the  FAA  studied  the  accident 
record  of  reciprocating  engine-powered, 
multiengine  part  23  airplanes  of  over 
6,000  pounds  maximum  takeoff  weight 
with  a  substantial  fleet  size.  The  FAA 
completed  the  study  using  the  National 
Transportation  Safety  Board  (NTSB) 
accident  briefs  and  evaluated  those 
statistics  over  the  study  period  of  the 
individual  airplanes.  The  statistics  show 
the  following: 

(a)  Over  100  accidents  and  200 
fatalities  occurred  due  to  engine  failure 
during  the  study  period. 

(b)  Forty-seven  of  the  engine  failure 
accidents  occurred  because  the  pilot 
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failed  to  maintain  flying  speed  and/or 
directional  control. 

(c)  Engine  reliability  is  a  significant 
factor  in  the  accident  study.  (For 
example,  airplanes  of  similar  or  the 
same  aerodynamic  configuration,  but 
with  different  engines,  have 
significantly  different  accident  records.) 

After  reviewing  the  accident  statistics, 
and  recognizing  the  performance 
capabilities  of  the  accident  airplanes, 
the  FAA  concludes  the  following: 

(a)  Engine  reliability  would  not  be  of 
major  concern  if  the  airplane  had 
adequate  performance  on  the  remaining 
operative  engine. 

(b)  The  loss  of  flying  speed  and 
subsequent  loss  of  airplane  control 
would  not  be  a  significant  problem  if 
the  airplane  exhibited  adequate  climb 
performance  capabilities  to  fly  out  of  an 
engine  loss  situation  at  low  speeds. 

Based  on  these  statistics  and 
conclusions  from  the  FAA  1991  study 
and  on  comments,  the  FAA  has 
determined  that  WAT  limits  are 
necessary  for  safe  operation  of 
muhiengine  airplanes  of  the  type  that 
will  be  involved  in  transporting 
passengers  for  hire.  Operating  rules 
(part  135)  are  already  in  place  that 
specify  some  performance  limitations. 
The  cutoff  weight  for  reciprocating 
engine-powered  airplanes  of  6,000 
pounds  would  encompass  most 
airplanes  of  concern.  All  turbine  engine- 
powered  airplanes  are  included  because 
of  the  adverse  effect  of  increasing 
temperatures  on  turbine  engine 
performance. 

This  proposal  would  change  §  23.45 
to  require  weight,  altitude,  and 
temperature  (WAT)  performance 
accountability  for  normal,  utility,  and 
acrobatic  airplanes  with  a  maximum 
takeoff  weight  over  6,000  pounds  and 
all  turbine-powered  airplanes.  Including 
WAT  accountability  necessitates 
reorganization  and  revisions  to  all 
paragraphs  of  this  section.  The 
inclusion  of  WAT  accountability  in  part 
23  also  requires  changes  to  several  other 
sections  in  part  23. 

Paragraph  (a)(1)  would  be  revised  to 
require  that  performance  requirements 
be  met  for  still  air  and  "standard 
atmosphere."  Current  (a)(1)  uses  the 
term  "standard  atmospheric 
conditions." 

The  applicability  of  paragraph  (a)  (1) 
and  (2)  would  be  revised  to  require  that 
all  airplanes  meet  the  performance 
requirements  in  still  air  and  standard 
atmosphere,  and  that  ambient 
atmospheric  conditions,  which 
currently  must  be  met  by  commuter 
category  airplanes,  would  have  to  be 
met  by  (1)  commuter  category  airplanes, 
(2)  reciprocating  engine-powered 


airplanes  of  more  than  6,000  pounds 
maximum  weight,  and  (3)  turbine 
engine-powered  airplanes. 

Proposed  paragraph  (b)  would  replace 
current  requirements  of  paragraph  (b), 
pertaining  to  power  or  thrust  available, 
with  the  altitude  and  temperature 
requirements  for  performance  data. 

Proposed  §  23.45(c)  is  modified 
§  23.51.  It  would  require  that 
performance  data  be  determined  with 
the  cowl  flaps  in  the  position  used  in 
cooling  tests  required  by  §  23.1041  to 
§  23.1047  and  permits  the  cowl  flap 
position  to  be  addressed  uniformly. 

Proposed  paragraph  (d)  is  the  same  as 
current  paragraph  (c)  pertaining  to  the 
determination  of  available  propulsion 
thrust.  Proposed  changes  to  §  23.45  (b), 
(c),  (d),  and  (e)  would  delete  references 
to  "thrust"  and  retain  just  "power,"  for 
standardization  with  the  JAR.  This  is 
considered  appropriate  since  power 
covers  engine  output,  despite  how  the 
absorbed  power  is  transmitted  to  the 
atmosphere.  The  FAA  proposes  this 
change  in  subsequent  sections  where 
the  term  "power  or  thrust"  is  used. 

Proposed  paragraph  (e)  is  the  same  as 
requirements  of  current  paragraph  (d) 
with  a  minor  editorial  revision. 

Proposed  new  paragraph  (f)  is  based 
on  current  paragraphs  (e)(3)  and 
(e)(5)(i).  which  apply  only  to  commuter 
category  airplanes.  Proposed  changes  to 
§  23.45(0  would  extend  to  all  airplane 
categories  the  requirement  for  all  takeoff 
and  landing  procedures  to  be 
consistently  executable  by  pilots  of 
average  skill.  This  is  considered 
appropriate  since  takeoffs  and  landings 
must  be  made  routinely  by  operational 
pilots.  It  is  also  appropriate  that  takeoff, 
and  landing  performance  data  published 
in  the  Airplane  FUght  Manual  (AFM) 
can  be  consistently  achieved  by 
operational  pilots. 

Proposed  new  paragraph  (g)  would 
require  determining  takeoff  distance, 
accelerate-stop  distance,  takeoff 
distance  and  takeoff  run,  and  landing 
distance  on  a  smooth,  dry,  hard- 
surfaced  runway.  The  FAA  considers 
these  limitations  necessary  for  WAT 
limited  airplanes  since  the  WAT  takeoff 
performance  is  only  valid  on  a 
particular  defined  surface.  The  FAA 
does  not  consider  the  testing  necessary 
to  extend  the  same  limitations  to  non- 
WAT  airplanes  burdensome  to 
applicants  since  that  information  is 
already  available  in  GAMA  Spec.  No.  1 
AFM's.  Additionally,  the  proposal 
allows  for  the  derivation  of  landing  and 
takeoff  data  on  non-hard  surfaces,  such 
as  grass  and  gravel  and,  thus,  may  not 
require  additional  flight  testing. 

Proposed  paragraph  (h)  is  the  same  as 
current  paragraph  (e),  which  covers 


additional  performance  requirements  for 
commuter  category  airplanes,  except  for 
some  minor  revisions.  In  the  list  of 
items  to  be  determined  in  paragraph 
(h)(3),  "landing  distance"  would  not  be 
included  since  it  would  already  be 
covered  in  proposed  §  23.45(g).  A 
reference  to  §23.67  in  paragraph  (h)(4) 
would  be  updated  to  be  consistent  with 
proposed  revisions  to  that  section  in 
this  notice;  and  the  phrase  "missed 
approaches"  would  be  changed  to 
"discontinued  approaches"  to  be 
consistent  with  the  proposed  change  to 
§23.143.  Proposed  paragraph  (h)(5)(i) 
requiring  that  the  procedures  must  be 
able  to  be  consistently  executed  by  a 
crew  of  average  skill  would  have  added 
to  it  "in  atmospheric  conditions 
reasonably  expected  to  be  encountered 
in  service."  These  clarifying  words 
would  also  appear  in  paragraph  (h). 

Section  23.49    Stalling  Speed 

Section  23.49  would  be  reorganized 
and  edited  for  clarification.  Currently 
the  requirements  for  Vso  and  Vsi  are 
separated  with  parallel  configuration    - 
items  under  paragraphs  (a)  and  (d).  The 
proposed  clarification  would  merge  the 
Vso  and  Vsi  requirements  under 
paragraph  (a).  Existing  paragraph  (b) 
would  be  moved  to  paragraph  (c)  and 
existing  paragraph  (c)  would  be  moved 
to  paragraph  (d).  Existing  paragraph  (e) 
would  become  paragraph  (b)  and  the 
thrust  conditions  in  paragraph  (f)  would 
be  incorporated  under  paragraph  (a) 
items  (1)  and  (2). 

Proposed  changes  to  paragraph  (a)  are 
as  follows: 

(1)  Proposed  paragraph  (a)(4)  would 
be  a  requirement  that  the  airplane  be  in 
the  condition  existing  in  the  test,  in 
which  Vso  and  Vsi  are  being  used. 

(2)  Proposed  paragraph  (a)(5)  would 
be  a  revised  version  of  current 
paragraph  (a)(6).  The  current 
requirement  states  that  the  center  of 
gravity  must  be  in  the  most  unfavorable 
position  within  the  allowable  landing 
range.  The  proposed  requirement  would 
state  that  the  center  of  gravity  must  be 
in  the  position  that  results  in  the  highest 
value  of  Vso  and  Vsi. 

(3)  As  mentioned  under  §  23.45,  the 
current  paragraph  (a)(5)  would  be 
moved  to  §  23.45(c).. 

All  of  the  changes  are  clarifying  and 
not  an  increase  in  requirements. 

Section  23.51     Takeoff  Speeds 

This  proposal  would  revise  the 
paragraph  heading  from  "Takeoff  to 
"Takeoff  speeds"  and  incorporate  the 
takeoff  speed  requirements  currently 
contained  in  §  23.53.  This  revision  to 
the  heading  and  reorganization  of 
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takeoff  requirements  i  s  proposed  for 
harmony  widi  |AR  23 

Current  §  23.51(a)  v  'ould  be  moved  to. 
§  23.53(a).  Current  pa'agraph  (a) 
requires  that  the  dista  nee  required  to 
take  off  and  climb  ov<  r  a  50-foot 
obstacle  must  be  dete  mined  with  the 
engines  operating  wit  lin  approved 
operating  limitations  md  with  cowl 
flaps  in  the  normal  ta  ;^eofT  position. 
These  requirements  a  i  modified  would 
be  covered  under  pro  )osed  §§  23.45  (c) 
and  (d)  and  23.1587. 

Current  §23.51(b)  i  i  measuring 
seaplane  and  amphib  an  takeoff 
distances  would  be  d(  leted  because  it  is 
a  statement  of  an  acc€  ptable  method  of 
compliance.  Also,  tlie  re  is  not  a  need  for 
addressing  a  separate  seaplane  starting 
point. 

Current  §  23.51(c)  csncernrng  pilot 
skills  and  conditions  \ould  be  deleted 
since  it  would  be  covi  red  under  the 
general  requirements  n  prop>osed 
4}  23.45(f). 

Current  §  23.51(d)  \  rould  be  deleted 
because  the  requiremi  ints  are  partly 
covered  under  §  23. 4J  in  commuter 
category  performance  and  other 
performance  requiren  ents.  In  addition, 
the  information  requi  ements  would  be 
covered  under  §  23. 1£  87.  Subpart  G. 
under  which  §  23.158  7  appears,  is 
generally  used  to  spe(  ifv'  what 
information  must  be  i  i  the  AFM. 

For  multiengine  no  mal,  utility,  and 
acrobatic  category  air  (lanes,  the 
determination  of  Vr  i   transferred  from 
§  23.53(a)  to  proposec  §  23.51(a)  with 
minor  changes  in  the  ;pecified  rotation 
.  speed.  For  multiengir  e  airplanes,  in 
proposed  paragraph  I  ij(l).  the  margin 
between  rotation  spet  d  and  Vmc 
increases  to  1.05  Vn4c  or  a  margin  of 
1.10  Vsi  is  establishe(  between  Vr  and 
stall. 

Proposed  paragrapl  fa)  would  define 
Vr  as  the  speed  at  wh  ch  the  pilot 
makes  a  control  input ,  with  the 
intention  of  lifting  th(  airplane  out  of 
contact  with  the  runv  ay  or  water 
surface.  This  definitic  n  would  apply  to 
tail  wheel  and  tric>*cli  (  gear  airplanes, 
seaplanes,  and  single  engine  airplanes. 

In  addition  to  the  n  ultiengine 
rotation  speed  discus  ed  above, 
proposed  paragraph  (  i)  would  include 
rotation  speeds  for  sit  gle-engine 
airplanes  and  seaplan  ss  and 
amphibians.  This  pro  )osed  rule  would 
e.xtend  Vr  applicabili  y  to  all  part  23 
airplanes  to  establish  a  safe  and 
standardized  procedi]  re  that  can  be  used 
by  operaticnai  pilots  o  achieve  AFM 
takb'off  performance.  '  'his  proposed  use 
of  rotation  speed  is  cc  nsistent  with  part 
2^. 


In  proposed  paragraph  (b)  the  speed  at 
50  feet  is  based  on  current  §  23.53(b) 
with  no  change  in  requirements. 

For  commuter  category  airplanes,  the 
takeoff  speed  requirements  move  from 
§  23.53(c)  to  proposed  §  23.51(c)  with 
editorial  changes.  The  option  in 
proposed  (c)(l)(i)  for  an  applicant  to 
determine  a  Vmcg  and  establish  a  V| 
based  on  Vmcg  rather  than  a  margin 
above  Vkk  a  »s  added. 

Section  23.53    Takeoff  Perfonnance 

The  heading  of  §  23.53  would  be  new 
and  the  content  would  come  primarily 
from  existing  §  23.51.  This  section 
woold  now  provide  general  takeoff 
performance  requirements. 

The  proposal  would  move  the  takeoff 
speed  requirements  of  the  current 
§23.53  to  §23.51.  (See  proposal  for 
§  23.51.)  Proposed  §  23.53  provides 
general  takeoff  performance 
requirements  for  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes.  Proposed  paragraph  (a)  is 
based  on  current  §  23.51(a).  Proposed 
paragraph  (b)  is  a  modification  of 
current  §  23.1587(a)(5).  Proposed 
paragraph  (c)  is  based  on  §  23.51(d). 

Section  23.55    Accelerate-stop  Distance 

This  proposal  would  revise  §  23.55  to 
clarify  the  accelerate-stop  segments  and 
to  make  editorial  changes. 
-  This  proposal  would  divide  the 
accelerate-stop  maneuver  into  three 
segments,  rest  to  Vef  (proposed  (a)(1)). 
Vbf  to  V|  (proposed  (a)(2)),  and  V|  to 
rest  (proposed  (a)(3)).  This  is  not  a  new 
requirement,  but  it  divides  the  total 
distance  into  three  segments  to  be 
considered.  The  phrase,  "in  the  case  of 
engine  failure,"  in  current  §  23.55(a)(2) 
would  be  deleted  because  it  would  be 
included  in  proposed  (a)(2).  Also,  the 
phrase,  "assimiing  that  *  •  *  the  pilot 
has  decided  to  stop  as  indicated  by 
application  of  the  first  retarding  means 
at  the  speed  V|,"  is  deleted  because  it 
is  stated  in  proposed  §  23.51(c)(l)(ii). 
The  "exceptional  skill"  phrase  of 
§  23.55(b)(3)  would  be  deleted  because 
it  will  remain  in  proposed 
§  23.45(h)(5)(i).  The  §  23.55(b)  phrase  "if 
that  means  is  available  with  the  critical 
engine  inoperative"  would  be  deleted 
because  it  is  covered  by  the  safe  and 
reliable  requirements. 

Section  23.57    Takeoff  Path 

Section  23.57  would  be  revised  to 
c;Iarify  and  specify  which  takeoff  path 
segments  must  be  determined  in  flight. 
Proposed  paragraph  (a)  would  clarify 
that  the  transition  to  the  enroute 
configuration  should  be  completed  on 
or  before  reaching  1500  feet  above  the 
takeoff  surface.  In  current  §  23.57(c)(1), 


the  slope  of  the  airborne  part  of  the 
takeoff  path  must  be  "positive  at  each 
point";  this  is  changed  in  proposed 
(c)(1)  to  "not  negative  at  any  point,"  to 
allow  acceleration  in  level  flight,  which 
is  implied  by  current  §  23.61(c).  A 
proposed  editorial  change  to 
§  23.57(c)(3)  would  specify  that  the 
climb  gradient  "must  not  be  less  than 
*  *  * ,"  as  opposed  to  "may  not  be  less 
than.*  •  ""The  option  in  current 
§  23.57(d)  of  determining  the  takeoff 
path,  either  by  continuous 
demonstration  or  by  synthesis  from 
segments,  no  longer  reflects  current 
practice,  nor  is  it  entirely  desirable.  The 
only  viable  option  in  determining  the 
takeoff  path  from  rest  to  35  feet  above 
the  takeoff  surface  is  by  a  continuous 
demonstration.  The  most  practical 
method  of  determining  the  takeoff  path 
from  35  feet  to  1500  feet  above  the 
takeoff  surface  is  by  synthesis  from 
segments.  Accordingly,  proposed 
§  23.57(d)  and  (e)  would  incorporate 
these  changes. 

Section  23.59     Takeoff  Distance  and 
Takeoff  Run 

This  proposal  would  clarify  §  23.59 
with  no  substantial  change  in 
requirements.  The  proposal  would 
change  the  opening  text  to  clarify  that 
the  determination  of  takeoff  run  is  the 
applicant's  option  since  the  applicant 
may  choose  not  to  present  clearway 
data.  The  reference  in  current 
§  23.59(a)(2)  and  (b)(2)  to  "along  the 
takeoff  path,"  in  a  takeoff  with  all 
engines  operating,  would  be  deleted 
since  takeoff  path  is  a  one-engine- 
inoperative  condition.  Additionally,  the 
reference  to  Vlof  is  replaced  with  the 
words  "liftoff  point"  to  clarify  that  the 
requirements  specify  a  point  and  related 
distance,  not  a  speed. 

Section  23.63    Climbs:  General 

Proposed  new  §  23.63  would  assemble 
general  climb  requirements  from 
§§  23.65  and  23.67  into  a  single  section 
and  differentiate  between  WAT  limited 
airplanes  (reciprocating  engine  powered 
airplanes  of  above  6,000  pounds 
maximum  takeoff  weight  and  all  turbine 
engine  powered  airplanes)  and  those 
airplanes  that  are  not  WAT  limited 
(reciprocating  engine  powered  airplanes 
of  6,000  pounds  or  less).  (See  the 
proposed  change  to  §  23.45  for 
discussion  of  WAT  limits.)  Proposed 
new  §  23.63(a)(1)  would  require  that 
compliance  be  shown  out  of  ground 
effect.  This  requirement  is  in  current 
§  23.67(e),  which  applies  to  commuter 
category  airplanes.  Proposed  new 
§  23.63(a)(3)  requires  that  compliance 
must  be  shown,  imless  otherwise 
specified,  with  one  engine  inoperative. 
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at  a  bank  angle  not  exceeding  5  degrees. 
This  requirement  is  in  current  §23.149 
and  has  been  applied  generally  for  part 
23  airplanes  except  commuter  category 
airplanes  in  certain  circumstances. 

Section  23.65    Climb:  All  Engines 
Operating 

This  proposal  would  clarify  §  23.65 
and  would  change  minimum  climb 
speeds  for  multiengine  airplanes. 
Proposed  revisions  to  §  23.65(a) 
would  change  the  applicability  from 
"each  airplane"  as  adopted  in 
Amendment  No.  23-45  (58  FR  42136. 
August  6, 1993)  to  "each  normal,  utility, 
and  acrobatic  categoryTeciprocating 
engine-powered  airplane  of  6,000 
pounds  or  less  maximum  weight."  It 
would  change  the  phrase  "angle  of 
climb"  to  "climb  gradient"  and 
establish  the  climb  gradient  at  8.3 
percent  for  landplanes  and  6.7  percent 
for  seaplanes  and  amphibians  with 
certain  specified  performance 
conditions. 

Proposed  (a)(4)  would  establish  a 
minimum  climb  speed  for  multiengine 
airplanes  of  not  less  than  the  greater  of 
1.1  Vmc  and  1.2  Vsi,  which  would 
provide  a  margin  above  Vmc. 

The  cowl  flap  requirements  currently 
in  paragraph  (a)(5)  would  be  moved  to 
§  23.45(c). 

Current  §  23.65(b)  would  be  deleted. 
These  requirements  should  have  been 
deleted  in  Amendment  No.  23-45  (58 
FR  42136,  August  6.  1993),  but  they 
were  overlooked.  Since  the  adoption  of 
Amendment  No.  23-45  there  is  no 
longer  a  rate  of  climb  requirement  in 
§  23.65(a).  The  alternative  means  of 
compliance  allowed  by  paragraph  (b). 
therefore,  is  obsolete  and  not  consistent 
with  the  more  stringent  performance 
requirements  proposed  by  this  NPRM. 
Also,  the  alternative  means  of 
compliance  in  paragraph  (b)  was  rarely 
used  by  applicants. 

The  proposed  §  23.65(b)  would  add 
WAT  limits  for  reciprocating  engine- 
powered  airplanes  of  more  than  6,000 
pounds  maximum  weight  and  turbine 
engine-powered  airplanes.  (See  proposal 
for  §  23.45  for  discussion  of  WAT 
limits.) 

Current  §  23.65(c)  would  be  moved  to 
§  23.65(b)  and  the  temperature  and 
altitude  requirements  would  be  deleted 
since  WAT  limits  are  proposed  for 
turbine  engine-powered  airplanes  and 
the  four  percent  gradient  would  apply  at 
any  approved  takeoff  ambient  condition. 
Proposed  §  23.65(b)(2)  provides  for 
landing  gear  dowm  unless  the  gear  can 
be  retracted  in  not  more  than  seven 
seconds.  This  is  more  stringent  than  the 
present  requirement,  but  the  same  as  the 
proposed  one-engine-inoperative  takeoff 


climb  requirements,  and  is  considered 
appropriate  to  this  weight  and  class  of 
airplane  with  WAT  limits. 

Current  §  23.65(d)  would  be  deleted 
since  the  requirements  would  be 
covered  in  the  proposed  §  23.45(h)(2) 
and  current  §23.21. 

Section  23.66    Takeoff  Climb;  One- 
engine  Inoperative 

Proposed  new  §  23.66  would  require 
the  determination  of  the  one-engine- 
inoperative  climb  capacity  of  all  WAT 
limited  reciprocating  engine-powered 
and  turbine  engine-powered  airplanes 
immediately  after  takeoff.  Since  most 
reciprocating  engine-powered  airplanes 
do  not  have  autofeather,  the  condition    - 
immediately  after  takeoff  can  be  critical. 
There  is  not  a  minimum  climb 
requirement  in  this  configuration,  only 
the  determination  of  the  climb  or 
descent  gradient.  This  information  does 
not  become  a  limitation;  it  is  provided 
to  the  pilot  in  the  AFM  (see  §  23.1587) 
to  allow  the  pilot  to  make  informed 
judgments  before  takeoff. 

Section  23.67    Climb:  One  Engine 
Inoperative 

This  proposal  would  reorganize 
§  23.67  for  harmonization  with  the  JAR; 
and  would  require  WAT  limits  for  some 
airplanes;  require  wings  level  climb  up 
to  400  feet  for  commuter  category' 
airplanes,  and  make  minor  changes  in 
airplane  configuration  requirements. 

Revised  §  23.67(a)  would  specify  the 
climb  requirements  for  non-WAT 
airplanes  with  no  change  in 
requirements  for  those  airplanes. 

Proposed  §  23.67(b)  would  specify 
climb  requirements  for  WAT  airplanes. 
WAT  criteria  would  be  applied  for  both 
reciprocating  engine-powered  airplanes 
of  more  than  6,000  pounds  maximum 
weight  and  turbine  engine- powered 
airplanes.  (See  the  discussion  of  WAT 
limits  in  the  proposed  change  to 
§  23.45.)  Turbine  engine-powered 
airplanes  are  currently  subject  to  Umited 
WAT  limitations  under  §  23.67(c), 
which  would  be  incorporated  into 
proposed  §  23.67(b). 

Tne  takeoff  flap  position  for  normal, 
utility,  and  acrobatic  category 
reciprocating  engine-powered  airplanes 
of  6,000  pounds  or  less  is  changed  to 
"wing  flaps  retracted"  from  "most 
favorable  position"  (current  §  23.67(4)). 
Wing  flaps  retracted  is  the  position  most 
used  in  certification  and  in  service  for 
this  size  of  airplane.  The  proposed 
change  is  contained  in  §  23.67(a)(l)(iv), 
(a)(2)(iv).  and  (b)(2)(iv). 

Current  §  23.67(dj  is  deleted  since  all 
climb  speeds  (both  all-engine  and  one 
engine  inoperative)  are  scheduled  and 
the  determination  of  Vy  is  no  longer 


required.  Vy  is  also  proposed  to  be 
deleted  in  all  other  sections  of  part  23 
for  the  same  reason. 

Current  §  23.67(e)  for  commuter 
category  airplanes  would  be 
redesignated  as  §  23.67(c)  with  no 
change  in  requirements  except  thai  the 
takeoff  climb  with  landing  gear 
extended  must  be  conducted  with  the 
landing  gear  doors  open.  This  is  a 
conservative  approach  offered  by  the 
JAA  to  specify  a  definite  gear  door 
configuration  and  to  delete  the 
requirement  to  determine  performance 
during  the  transient  condition  of  gear 
doors  opening  and  closing.  Proposed 
§  23.67(c)(1)  specifies  that  the  first 
segment  cUmb  must  be  conducted  with 
the  Agings  level  and  further  specifies 
that  the  climb  speed  for  the  segment 
must  be  V^  instead  of  the  current 
requirement  for  a  range  of  speeds  from 
VLOF  and  whatever  the  applicant  selects 
at  gear  retraction.  Proposed  §  23.67(c)(2) 
requires  conducting  the  second  segment 
climb  with  wings  level,  which  would  be 
appropriate  for  op>erational  scenarios. 

The  current  §  23.67(e)(1)  requirements 
are  partially  moved  to  §  23.67(c)  and  the 
remainder  are  contained  in  §  23.63(a)(1) 
and  (d). 

Proposed  §  23.67(c)(3),  enroute  climb, 
adds  a  minimum  climb  speed  to  ensure 
an  adequate  margin  above  stall  speed. 

The  proposed  §  23.67(c)(4)  makes  no 
substantive  changes  in  the  current 
requirements  of  §  23.67(e)(3)  but  does 
change  the  paragraph  heading  from 
"Approach"  to  "Discontinued 
approach."  In  addition,  proposed 
§  23.67(c)(4)  clarifies  that  the  climb 
gradients  must  be  met  at  an  altitude  of 
400  feet  above  the  landing  surface. 

Section  23.69    Enroute  Climb/Descent 

Proposed  new  §23.69  would  require 
the  determination  of  all  engine  and  one- 
engine-inoperative  climb/descent  rates 
and  gradients  in  the  enroute 
configuration  under  all  operational 
WAT  conditions.  TTiis  information  is 
necessary  for  enroute  flight  planning 
and  dispatch.  Climb  speeds  are 
specified  to  provide  a  margin  above  Vsi. 

Section  23.71     Glide:  Single-engine 
Airplanes 

Proposed  new  §23.71  would  require 
the  determination  of  glide  distance  and 
speed  for  single-engine  airplanes.  The 
information  is  necessary  for  flight 
planning  and  for  providing  the  pilot 
with  information  from  which  to  make 
informed  decisions. 

Section  23.73    Reference  Landing 
Approach  Speed 

Proposed  new  §  23.73  would  define 
the  reference  landing  approach  speeds. 
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Vref-  Establishing  ( i  definition  for  these 
speeds  simplifies  tl^e  use  of  Vref  in 
other  portions  of  the  rule.  The  Vrfp 
speeds  for  the  vahc  us  category  airplanes 
are  established  as  not  less  than  1.3  V  so. 
Also,  the  establishe  d  speeds  consider 
the  appropriate  relationship  to  Vmc 
determined  under  §  23.149. 


Section  23.75    Lai 

This  proposal  wi 
heading,  reorgani 
harmonization  wi 
landing  reference  s 
move  the  portion  oi 
§23.735.  Brakes. 

The  introductory 
section  would  be  rejvised  to  delete  the 
reference  to  the  AFM  because  part  23, 
subpart  B,  is  gener^ly  used  to  specify 
what  must  be  determined  during  flight 
test  and  part  23,  subpart  G,  is  generally 
used  to  specify  what  must  be  placed  in 


Ung  Distance 

lid  revise  the 

§  23.75  for 

the  JAR.  add  the 

Vref.  and 
brake  pressures  to 

paragraph  of  this 


the  AFM.  The  intJ 
would  also  be  revisi 
distances  to  be  det( 
temperature  for  eat 
altitude.  Service  ex| 
that  landing  distan< 
to'temperatures.  Th| 
temperature  is  con: 
requirements  and 
safety  introduced  i: 
revised  introductoi 


uctory  paragraph 
to  require  landing 
ined  at  standard 
weight  and 
rience  has  shown 
s  are  not  sensitive 
use  of  standard 
stent  with  WAT 
e  increased  level  of 
this  NPRM.  The 
paragraph  deletes 


the  reference  to  "apbroximately  3 
knots"  for  seaplanei  and  amphibians 
because  this  information  will  be  moved 
to  advisory  materia^  on  acceptable 
methods  of  complia  nee. 

Revised  §  23.75(a  adds  Vref  and 
requires  its  use.  (Se  s  proposal  for 
§23.73.) 

The  text  of  the  cu  Tent  §  23.75(b)  is 
deleted  because  pro  Dosed  §  23.45  would 
specify  these  generj  1  requirements. 
Proposed  new  §  23.  '5(b)  clarifies  that  a 
constant  configurati  on  must  be 
maintained  through  out  the  maneuver. 

Revised  §  23.75(d  would  continue  the 
current  requirement  for  showing  that  a 
safe  transition  to  thi  <■  balked  landing 
conditions  can  be  made  and  specify  the 
weight  that  must  be  considered  for  the 
transition  to  the  bal  :ed  landing 
conditions.  This  pre  posed  new 
requirernent  reflects  current  industry  - 
practice. 

Proposed  new  §  2  J. 75(e)  is  a  general 
requirement  to  enst  re  the  reliability  of 
the  brakes  and  tires 

Proposed  §  23.75(  1  is  revised  by 
changing  the  first  u<  e  of  the  word 
"means"  to  "retards  tion  means."  and  by 
deleting  paragraph  (fJO).  Paragraph 
(f)(3)  requires  that  na  more  than  average 
skill  shall  be  requin  d  to  control  the 
airplane.  This  topic  is  covered  in 
proposed  §  23.45(0. 


Section  §  23.75(h)  is  deleted  because 
the  introductory  paragraph  of  proposed 
§  23.75  would  contain  commuter 
category  requirements  and  proposed 
§  23.1587  would  require  landing 
distance  correction  factors. 

Section  23.77    Balked  Landing 

This  section  would  be  revised  to 
include  additional  WAT  requirements 
and  to  make  editorial  changes. 

Proposed  revisions  to  §  23.77  (a)  and 
(b)  would  differentiate  between  WAT 
and  non-WAT;  and,  in  paragraph  (b), 
would  include  the  more  stringent  WAT 
limited  airplane  requirements.  (See 
proposal  for  §23.45.)  Section  23.77(a)(4) 
adds  a  new  climb  speed  requirement  to 
ensure  that  acceleration  is  not  required 
during  the  transition  from  landing  to 
balked  landing.  The  climb  gradient  of 
§  23.77(b)  was  selected  to  be  slightly 
less  than  the  non-WAT  airplane  s^a 
level  requirement  as  a  tradeoff  for  a 
balked  landing  climb  capability  at  all 
altitudes  and  temperatures. 

The  commuter  category  climb 
gradient  of  3.3  percent  specified  in 
§  23.77(c)  changes  to  3.2  percent  for 
consistency  with  part  25.  Additional 
editorial  changes  and  deletions  are 
proposed  for  §  23.77(c)  because  the 
general  requirements  would  be  covered 
in  the  proposed  §  23.45. 

Section  23.143    General 

Proposed  §  23.143(a)  would  be  revised 
to  add  the  phrase  "during  all  flight 
phases"  to  the  lead-in  of  the  paragraph. 
"Go-around"  would  be  added  to  the  list 
of  flight  phases. 

The  JAA/FAA  decided,  during  FAR/ 
JAR  Harmonization  meetings,  that  the 
term  "go-around"  included  the  all 
engine  balked  landings  of  §  23.77, 
various  all  engine  and  one-engine- 
inoperative  aborted  landings  specified 
in  the  AFM,  and  the  commuter  category 
discontinued  approach  of  §23. 67(c)(4). 
In  this  NPRM.  balked  landing  refers 
only  to  the  all  engine  balked  landing  of 
§23.77. 

The  table  in  paragraph  (c)  would  be 
changed  to  show  a  change  in  two-hand 
roll  force  from  60  to  50  pounds,  which 
is  consistent  with  JAR  25.  The  table  also 
would  be  changed  to  show  a  one-hand 
on  the  rim  roll  force  of  25  pounds.  This 
is  a  JAA/FAA  harmonized  value. 

Section  23.145    Longitudinal  Control 

Proposed  §  23.145  would  be  revised 
by  changing  the  speed  ranges  applicable 
to  the  takeoff,  enroute.  and  landing 
configurations.  In  proposing  paragraph 
(b)(2)  the  requirement  for  "altering  and 
maintaining,  as  a  minimum,  the  speed 
used  to  show  compliance  with  §  23.77" 
would  be  changed  "to  allow  the 


airspeed  to  transition  from  1.3  Vso  to  1.3 
Vsi."  In  proposed  paragraph  (b)(5)  for 
landing  configuration,  the  speed 
reference  would  be  changed  from  1.4 
Vso  to  Vref- 

Editorial  changes  are  also  proposed 
for  the  lead-in  to  paragraphs  (b)  with  no 
substantive  change. 

Current  paragraphs  (b){2)(i)  and  (ii) 
would  be  redesignated  as  (b)(2)  and 
(b)(3),  respectively. 

Proposed  paragraph  (b)(3)  would  add 
more  specific  requirements  if  gated  flap 
positions  are  used. 

Proposed  paragraph  (b)(4)  is  the  same 
as  current  paragraph  (b)(4).  Proposed 
paragraph  (b)(5)  is  the  same  as  current 
paragraph  (b)(5)  except  for  changes  in 
trim  speed  to  Vref  and  the  allowance  of 
a  two-handed  control.  Use  of  two  hands 
is  considered  appropriate  because  the 
pilot  does  not  need  to  change  power 
settings. 

Proposed  paragraph  (b)(6)  is  current 
paragraph  (b)(3). 

Proposed  paragraph  (c)  could  change 
the  speed  range  for  maneuvering 
capability  from  "above  Vmo/Mmo  and 
up  to  Vd/Mo"  to  "above  Vmo/Mmo  and 
up  to  the  maximum  speed  shown  under 
§  23.251."  This  change  is  considered 
necessary  because  a  range  of  speeds  can 
be  chosen  as  Vd/Md.  Reference  to 
§  23.251  would  ensure  a  flight 
demonstrated  speed  instead  of  a  design 
speed. 

Proposed  paragraph  (d)  would  change 
the  speed  that  must  be  maintained  for 
power-off  glide  from  1.3  Vso  to  Vref- 

Section  23.147    Directional  and  Lateral 
Control 

This  proposal  would  make. minor 
revisions  to  §  23.147(a)  and  add  two 
new  requirements  in  proposed 
paragraphs  (b)  and  (c).  The  flaps 
retracted  configuration  for  §  23.127(a)(4) 
would  be  consistent  with  the  proposed 
§23.67. 

Proposed  §  23.147(b)  would  add  a  test 
for  the  condition  when,  during  enroute 
climb,  an  engine  fails  and  a  time  delay 
of  two  seconds  occurs  before  the  pilot 
takes  corrective  action.  The  intent  of 
this  proposed  change  is  to  test  for  a 
likely  operational  scenario  and  to 
ensure  a  satisfactory  result. 

Proposed  §  23.147(c)  would  test  for 
the  failure  or  disconnection  of  the 
primary  lateral  control.  This  paragraph 
requires  that  the  airplane  exhibit 
adequate  dihedral  effect  throughout  the 
airplane's  operational  envelope  to 
ensure  continued  safe  flight  and 
landings  if  a  lateral  control  disconnects. 
In  addition,  this  requirement  provides 
compatibility  with  the  relaxed 
requirements  of  proposed  §  23.177(b) 
(see  proposal  for  §23.177). 
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Section  23.149    Minimum  Control 
Speed 

This  proposal  would  clarify  §  23.149, 
add  a  Vmc  in  the  landing  configuration, 
and  provide  the  procedure  for 
determining  a  ground  Vmc- 

Current  §  23.149(a)  would  be  revised 
in  the  proposal  by  making  clarifying  and 
editwial  changes  with  no  change  in 
requirements.  Section  23.149(b)  would 
be  revised  by  making  clarifying  changes 
and  deleting  the  reference  to  lesser 
weights  in  paragraph  (b)(4)  because  the 
range  of  weights  is  covered  in  §23.21. 

Proposed  §23. 149(c)  specifies  the 
requirement  for  a  Vmc  in  the  landing 
configuration  for  WAT  and  commuter 
airplanes.  This  proposed  new 
requirement  is  necessary  for  airplanes  in 
this  category  to  provide  a  Vref  margin 
above  the  Vmc  determined  in  the 
landing  configuration.  (See  proposal  for 
§23.73.) 

The  new  §23.149(f]  proposes  the 
requirements  for  determining  a  Vmcg  for 
commuter  category  airplanes,  at  the 
option  of  the  applicant,  to  comply  with 
§23.51.  (See  proposal  for  § 23.51.) 

Section  23. 153    Control  During 
Landings 

This  proposal  would  revise  §23.153 
to  reference  landing  speeds  to  Vref  and 
to  reorganize  the  section. 

Section  23.155    Elevator  Control  Forces 
in  Maneuvers 

Proposed  §  23.155  would  make 
changes  to  the  power  and  gradient  of  the 
stick  force  curve.  " 

Proposed  §  23.155(b)  specifies  the 
maximum  continuous  power  for  the  test 
instead  of  alloudng  a  power  selected  by 
the  applicant  as  an  operating  limitation. 
This  revision  would  eliminate  a  power  ' 
specification  that  is  unnecessary  and 
would  simplify  normal  operations  for 
the  pilot. 

Proposed  §  23.t55(c)  addresses  stick 
force  gradient  to  ensure  that  stick  force 
lightening  is  not  excessive.  The  FAA 
will  issue  advisory  material  on 
acceptable  methods  of  compliance. 

Section  23.157    Rate  of  Roll 

This  proposal  would  revise 
§  23.157(d)  power  and  trim 
requirements  and  would  clarify  the  flap 
position.  Proposed  §  23.157(d)(1)  would 
clarify  that  the  flaps  should  be  in  the 
landing  position.  Proposed 
§  23.157(d)(3)  would  make  the  power 
consistent  with  the  approach 
configuration,  which  is  the 
configuration  being  tested.  Proposed 
§  23.157(d)(4)  would  relate  the  trim 
speed  to  the  proposed  Vref.  (See- 
proposal  for  §  23.73.) 


Section  23.161     Trim 

This  proposal  would  revise  §23.161 
power,  configurations,  and  speeds. 

Proposed  §  23.161(a)  would  state  the 
safety  principles  underlying  the  trim 
requirements  and  would  provide  a 
regulatory  requirement  for  considering 
conditions  that  might  be  encountered 
outside  the  requirements  addre.ssed  in 
paragraphs  (b)  through  (d). 

Proposed  §  23.161(b)(1)  would  add  a 
requirement  to  trim  at  Mmo  in  addition 
to  Vmo-  This  proposed  change  only 
clarifies  that  the  airplane  must  trim  in 
the  Mach  limited  speed  range. 

Proposed  §  23.161(b)(2)  would  require 
lateral  and  directional  trim  over  a  range 
of  1.4  Vsi  to  Vh  or  Vmo/Mmo  for 
commuter  category  airplanes  instead  of 
only  the  high  speed  requirement  in  the 
present  rules.  It  is  appropriate  for 
commuter  category  airplanes  to  trim  in 
the  proposed  range.  It  would  not  be 
burdensome  because  all  present 
commuter  category  airplanes  were 
designed  to  the  proposed  standard. 

The  proposed  introductory  paragraph 
of  §  23.161(c)  would  delete  the  reference 
to  Vmo/Mmo.  since  it  is  addressed  in 
other  appropriate  places.  Proposed 
§  23.161(c)(1)  would  require  trim  at 
takeoff  power,  as  this  is  a  likely 
operational  scenario  for  most  airplanes 
and  the  condition  should  be  tested.  In 
addition,  the  proposed  change  would 
relate  the  maximum  continuous  power 
climb  speeds  and  configuration  to 
§  23.69,  the  enroute  climb  requirement. 
Current  §  23.161(c)(2)  move;,  to 
§  23.161(c)(4),  changes  the  reference 
Vref  for  a  landing  sp)eed,  and  adds  a 
requirement  for  the  airplane  to  trim  at 
the  steepest  landing  approach  gradient 
the  applicant  chooses  under  §  23.75.  It 
is  appropriate  for  the  airplane  to  trim  at 
all  landing  conditions.  Current 
§  23.161(c)(3)  moves  to  §  23.161(c)(2) 
with  editorial  changes.  Current 
§  23.161(c)(4)  moves  to  §  23.161(c)(3) 
with  an  increase  in  the  trim  speed  from 
0.9  Vno  or  Vmo  to  Vno  or  Vmo/Mmo.  The 
increase  in  trim  speed  is  appropriate 
because  descent  is  permitted  and  is 
common  at  Vmo- 

Proposed  §  23.161(d)  would  make 
editorial  changes  in  the  introductory 
paragraph.  It  would  reference  the 
appropriate  §  23.67  requirements  and 
delete  commuter  category  speed  ranges, 
which  are  moved  to  the  new  §  23.161(e). 
Section  §  23.161(d)(4)  is  revised  to 
specify  flaps  retracted  instead  of 
referencing  the  §  23.67  configiu^tions. 
Flaps  retracted  is  the  likely  sustained 
configuration  where  a  pilot  would  need 
to  tririi.  Also,  the  flaps  retracted 
configuration  for  §  23.161(d)(4)  would 
be  consistent  with  the  proposed  §  23.67. 


Proposed  new  §  23.161(e)  would 
ensure  that  excessive  forces  are  not 
encountered  in  commuter  category 
airplanes  during  extended  climbs  at  V^ 
in  the  takeoff  configuration,  when  climb 
above  400  feet  is  required. 

Section  23. 1 75    Demonstration  of  Static 
Longitudinal  Stability 

This  proposal  would  make  changes  to 
§23.175  power,  configurations,  and 
speeds. 

Proposed  §  23.175(a)(1)  would  change 
the  flap  position  from  the  climb  position 
to  the  flaps  retracted  position.  This  is  a 
clarifying  change  since  virtually  all  part 
23  airplanes  use  flaps  retracted  for 
climb.  Also,  this  proposed  change 
would  align  the  part  23  and  part  25 
climb  static  longitudinal  stability 
requirements. 

Proposed  §  23.175(a)(3)  would  delete 
the  option  for  the  applicant  to  select 
some  power  other  than  maximum 
continuous  power  as  an  operating 
limitation.  As  noted  in  the  proposed 
change  to  §  23.155,  this  would  eUminate 
a  power  specification  that  is 
unnecessary  and  simplify  normal 
operations  for  the  pilot.  Proposed 
§  23.175(a)(4)  would  make  the  trim 
speed  consistent  with  the  enroute  all- 
engine  climb  speed. 

The  proposed  change  to  §  23.175(b) 
would  rearrange  the  section  with  no 
change  in  requirements.  The  definition 
of  Vfc/Mmc  contained  in  §  23.175(b)(2) 
is  proposed  to  be  moved  to  part  1 ,  to 
harmonize  with  JAR  1.  (See  the 
proposed  change  to  §  1.1.) 

Current  §  23.175(c),  which  requires 
the  test  for  gear  down  cruise  static 
longitudinal  stability,  would  be  deleted. 
This  test  is  considered  superfluous  to 
the  land  configuration  static 
longitudinal  stability  test  and  does  not 
represent  a  likely  operating  scenario. 

Proposed  §  23.175(c)  would  be  current 
§  23.175(d)  with  only  a  change  to  use 
Vref  as  the  trim  speed. 

Section  23. 1 77    Static  Directional  and 
Lateral  Stability 

Proposed  revisions  to  §  23.177  would 
delete  the  requirements  for  two-control 
airplanes,  make  minor  clarifying 
changes,  and  specify  an  exclusion  for 
acrobatic  category  airplanes. 

Proposed  §23.177  would  delete  the 
introductory  phrase  concerning  three- 
control  airplanes,  which  is  consistent 
with  the  deletion  of  the  requirements  for 
two-control  airplanes  in  current 
paragraph  (b).  The  two-control  airplane 
regulations  were  introduced  in  1945  but 
no  two-control  airplanes  have  been 
certificated  for  several  decades  and  no 
need  is  foreseen  for  these  regulations.  If 
an  applicant  proposes  a  two-control 
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airplane,  the  FAA  wculd  issue  special 
conditions.  After  del«  ting  the 
introductory  portion  jf  §  23.177(a), 
paragraph  {a)(l)  wou  d  be  redesignated 
as  (a).  In  the  first  sent  ance,  the  proposed 
change  replaces  "skit  "  with  "wings 
level  sideslip"  to  clai  ify  the  intended 
maneuver.  Also,  the  proposed  change 
increases  the  power  requirement  for 
demonstration  of  directional  stability  in 
the  landing  configuration.  The  current 
requirement  specifies  power  necessary 
to  maintain  a  three  d<  gree  angle  of 
decent.  Maximum  coi  itinuous  power  is 
considered  appropriate  since  directional 
stability  should  be  maintained  during  a 
balked  landing,  parti(  iilarly  since 
directional  instabilit>  is  an  undesirable 
characteristic  at  any  |ioint  in  the  flight 
envelope.  Also,  V^^  is  replaced  by  Vo  to 
be  consistent  with  §  2  3.1507. 

Proposed  §  23.177f )),  currently  (a)(2). 
replaces  "any"  with  '  all"  in  the  first 
sentence  to  clarify  thi  it  all  landing  gear 
and  flap  positions  mi  st  be  addressed. 
Also,  the  proposed  pt  ragraph  would 
specify  a  minimum  s  )eed  at  which 
static  lateral  stability  may  not  be 
negative,  as  1.3  Vs,  for  all  configurations 
except  takeoff.  This  ij  consistent  with 
the  other  speeds  spec  fied  in  §  23.177(b) 
and  relieves  the  requ  rement  for  other 
than  takeoff  speeds. 

Proposed  new  §  23  177(c)  would 
provide  an  exclusion  for  the  dihedral 
effect  for  acrobatic  ca  egory  airplanes 
approved  for  invertec  flight.  The 
proposed  change  recc  gnizes  that,  in 
fully  acrobatic  airplanes,  the  dihedral 
effect  is  not  a  desired  characteristic. 

The  addition  of  pre  posed  §  23.147(c), 
which  ensures  lateral  control  capability 
without  the  use  of  th<  primary  lateral 
control  system,  compensates  for  the 
relieving  nature  of  pr  )posed  §  23.177(b) 
and  the  exception  fro  n  the 
requirements  of  §  23.  77(b)  for  acrobatic 
category  airplanes. 

Present  §  23.177(a)l  3)  is  redesignated 
as  §  23.177(d).  The  pi  oposed  §  23.177(d) 
deletes  the  next  to  th(  last  sentence, 
concerning  bank  angi ;  and  heading, 
because  the  current  n  quirement  is  not 
a  necessary  test  condi  tion  and  a 
constant  heading  dur  ng  the  sideslip 
may  be  impossible  in  some  airplanes. 

Present  §  23.177(b)  is  deleted,  as 
previously  discussed  because  it  applies 
to  two-control  airplai  es. 


Section  23.201     Win. 


I'O  1 


This  proposal  wou 
control  airplanes  and 
requirements  and  w 
changes  in  §23.201. 

The  proposed  chan  je 
deletes  the  applicabi 
airplane  with  independently 
roll  and  directional 


;s  Level  Stall 

d  delete  both  two- 
altitude  loss 
Id  make  clarifying 


to  §23. 201(a) 
l^ty  reference  for  an 
controlled 
controls.  The  last 


word,  "pitches"  is  replaced  by  "stalls" 
since  stalls  may  be  defined  by  other 
than  nose-down  pitching. 

Present  §  23.201(b)  is  deleted  since  it 
applies  to  two-control  airplanes.  (See 
proposed  change  for  §  23.177  for 
discussion  of  two-control  airpkne 
requirements.) 

Current  §  23.201(c)  is  divided  into 
proposed  §  23.201  (b)  and  (c).  Proposed 
§  23.201(b)  covers  stall  recognition  and 
proposed  §  23.201(c)  addresses  stall 
recovery.  Proposed  §  23.201(b)  clarifies 
that  the  test  should  start  from  a  speed 
at  least  10  knots  above  the  stall  speed. 
Proposed  §  23.201(b)  has  no  change  in 
requirements.  Section  23.201(c)  is 
changed  to  specify  how  long  the  control 
must  be  held  against  the  stop.  This 
change  would  ensure  that  the  procedure 
for  determining  stall  speed  is  the  same 
procedure  used  to  test  stall 
characteristics.  The  last  sentence  of 
current  paragraph  (c)  on  the  increase  of 
power  is  deleted  because  it  would  only 
apply  to  altitude  loss. 

Present  §  23.201(d)  would  be  deleted, 
as  suggested  by  the  JAA,  since  the 
determination  of  altitude  loss,  and  its 
subsequent  furnishing  in  the  AFM,  is 
not  considered  information  useful  to  the 
pilot  for  safe  operation  of  the  airplane. 

Proposed  §  23.201(d)  would  be  based 
on  present  §  23.210(e)  and  would  be 
revised  to  clarify  that  the  roll  and  yaw 
limits  apply  during  both  entry  and 
recovery. 

Proposed  §  23.201(e)  is  present 
paragraph  (f)  with  some  revisions. 
During  FAR/JAR  harmonization 
meetings,  the  JAA  pointed  out  to  the 
FAA  that  in  high  power-to-weight  ratio 
airplanes,  extreme  nose-up  attitudes 
were  the  principal  criteria  for  use  of 
reduced  power,  not  the  presence  of 
undesirable  stall  characteristics.  The 
FAA  concurs  and  proposes  to  delete  the 
phrase  concerning  stall  characteristics. 

Section  23.203     Turning  Flight  and 
Accelerated  Turning  Stalls 

Proposed  §  23.203  would  be  revised 
by  adding  the  word  "turning"  before 
"stalls"  and  after  "accelerated"  in  the 
heading,  the  introductory  text,  and  in 
proposed  paragraphs  (a)(2)  and  (b)(5). 
This  proposed  change  clarifies  that 
accelerated  stalls  are  performed  in 
turning  flight.  Also,  it  clarifies  the 
definition  to  show  that  accelerated  stalls 
are  not  intended  to  be  performed  in 
straight  flight.  This  clarification  reflects 
current  practice. 

Proposed  §  23.203  (a)  and  (b)  would 
reference  the  stall  definition  in 
§  23.201(b),  which  is  more  specific  than 
the  present  general  words  "when  the 
stall  has  fully  developed  or  the  elevator 
has  reached  its  stop." 


For  clarification,  current  paragraph 
(b)(4)  would  be  separated  into  proposed 
paragraphs  (b)(4)  and  (b)(5)  without 
substantive  change,  and  current 
paragraph  (b)(5)  would  be  redesignated 
as  paragraph  (b)(6). 

Proposed  §  23.203(c)(1)  would  clarify 
the  wing  flap  positions  by  changing 
"each  intermediate  position"  to  "each 
intermediate  normal  operating 
position." 

The  proposed  change  to  §  23.203(c)(4) 
would  clarify  the  use  of  reduced  power. 
(See  the  proposed  change  to  §  23.201(f).) 

Proposed  new  paragraph  (c)(6)  has 
been  added  to  be  consistent  with  new 
§  23.207(c)(6)  configurations 
(Amendment  No.  23-45). 

Section  23.205    Critical  Engine- 
Inoperative  Stalls 

This  proposal  would  delete  §  23.205. 
The  present  requirement  to  demonstrate 
stalls  with  the  critical  engine 
inoperative  is  restricted  to  the  enroute 
,  configuration  and  to  a  level  of  power 
asymmetry  with  which  the  airplane  is 
controllable  with  wings  level  at  the 
stalling  speed.  As  a  result,  the  power  on 
the  operating  engines  at  the  stall  is 
normally  fairly  low.  and  neither  the 
configuration  nor  the  power  setting 
represent  the  conditions  most  likely  to 
accompany  an  inadvertent  stall  in 
service.  Reduction  of  power  of  the 
operating  engine(s)  during  the  recovery 
is  permitted,  and  it  is  questionable 
whether  such  action  would  be  taken 
promptly  in  an  inadvertent  stall  in 
service.  Experience  shows  that  stalls 
with  significant  power  asymmetry  can 
result  in  a  spin,  even  on  airplanes  that 
are  certificated  to  the  present 
requirement.  Apparently  the 
requirement  for  demonstrating  one- 
engine-inoperative  stalls  is  not  effective 
in  ensuring  that  inadvertent  stalls  in 
service  with  one  engine  inoperative  will 
have  satisfactory  characteristics  and  be 
recoverable.  Sufficient  protection 
against  the  hazard  of  stalling  with  one 
engine  inoperative  is  provided  by  the 
one-engine-inoperative  performance 
requirements  and  operating  speed 
margins,  coupled  with  the  requirements 
for  determination  of  Vmc.  the  addition 
of  a  directional  and  lateral  control  test 
under  §  23.147(b),  and  demonstration  of 
stalling  characteristics  with  symmetric    • 
power. 

Section  23.207    Stall  Warning 

This  proposal  would  delete  the  upper 
limit  on  stall  speed  margin  and  provide 
for  mutable  stall  warning  on  acrobatic 
category  airplanes  in  §  23.207. 

Proposed  §  23.207(c)  would  reference 
the  stall  tests  required  by  §  23.201(b) 
and  §  23.203(a)(1)  and  specify  that 
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during  such  tests  for  one  knot  per 
second  deceleration  stalls,  both  wings 
level  and  turning,  the  stall  must  begin 
at  a  speed  exceeding  the  stalling  speed 
by  a  margin  of  not  less  than  5  knots.  The 
quantified  upper  limit  in  the  current 
rule  of  10  knots  or  15  percent  of  the 
stalling  speed  would  be  deleted.  The 
upper  limit  has  created  problems  for 
manufacturers  because  of  the  complex 
design  features  required  to  show 
compliance.  The  upper  limit 
requirement  was  in  effect  replaced  by 
the  nuisance  stall  warning  requirement 
in§23.207.(d). 

Present  §  23.207(d)  would  be  divided 
and  moved  to  proposed  §23.207  (d)  and 
(e).  Proposed  §23. 207(d)  on  nuisance 
stall  warnings  would  have  no  change  in 
requirements.  Proposed  §  23.207(e) 
would  delete  the  bottom  limit  of  five 
knots  for  decelerations  greater  than  one 
knot  per  second.  Also,  it  would  specify 
that  the  stall  warning  must  begin 
sufficiently  before  the  stall  so  thpt  the 
pilot  can  take  corrective  action.  This  is 
considered  appropriate  because,  at  the 
higher  deceleration  rates  of  three  to  five 
knots  per  second,  a  specified  five  knots 
may  not  be  enough  stall  warning. 

Proposed  new  §  23.207(f)  allows  for  a 
mutable  stall  warning  system  for 
acrobatic  category  airplanes,  with 
automatic  arming  for  takeoff  and 
rearming  for  landing.  This  feature  is 
useful  for  acrobatic  pilots  and  provides 
safeguards  for  takeoff  and  landing. 

Secion  23.221     Spinning 

This  proposal  would  revise  the  point 
to  start  the  one-tum-spin  recovery 
count,  delete  the  "characteristically 
incapable  of  spinning"  option,  and    .  ' 
make  minor  changes  in  acrobatic  . 
category  spins  in  §  23.221. 

Proposed  §  23.221(a)  would  replace 
the  exception  for  airplanes 
characteristically  incapable  of  spinning 
with  an  exception  for  airplanes  that 
demonstrate  compliance  with  the 
optional  spin  resistant  requirements  of 
paragraph  (a)(2)  of  this  section.  Criteria 
for  an  airplane  incapable  of  spinning  are 
unnecessary  since  criteria  for  spin 
resistant  airplanes  are  provided. 
Proposed  §  23.221(a)  would  change  the 
point  at  which  the  count  for  the  one- 
turn-spin  recovery  begins.  The  change 
would  specify  a  more  specific  point  to 
begin  the  count  by  replacing  the  current 
phrase  "after  the  controls  have  been 
applied"  with  "after  initiation  of  the 
first  control  action  for  recovery."  Under 
the  present  rules,  if  an  applicant 
proposes  a  multiple  step  recovery 
procedure  that  starts  with  the  rudder, 
then  the  airplane  may  be  effectively 
recovered  before  the  start  of  the 
recover;'  count. 


Proposed  §  23.22l(a)(l)(ii)  would 
specify  that  no  control  force  or 
characteristic  can  adversely  affect 
prompt  recovery.  This  would  be  an 
improvement  over  the  present 
prohibition  of  excessive  back  pressure 
in  current  §23.221(a)(l)(ii). 

Present  §  23.221(a)(1)  is  proposed  to 
be  recodified  into  §  23. 221(a)(l)(i) 
through  (a)(l)(iv)  with  no  changes  in  the 
requirements.  Present  §23. 221  (a)(2)  on 
spin  resistant  airplanes  would  be 
restated  with  minor  editorial  changes 
but  with  no  change  in  requirements. 

Proposed  §  23.221(b)  would  specify 
the  emergency  egress  requirements  of 
§  23.807(b)(5)  for  those  utility  category 
airplanes  approved  for  spinning.  This  is 
considered  an  appropriate  way  to  cross- 
reference  the  requirements  of  §  23.807  to 
the  flight  requirements. 

The  proposed  §  23.221(c)  introductory 
paragraph  would  require  acrobatic 
category  airplanes  to  meet  the  one-turn- 
spin  requirements  of  §  23.221(a).  This 
change  is  proposed  because  acrobatic 
category  airplanes  should  have 
sufficient  controllability  to  recover  from 
the  developing  one-turn-spin  under  the 
same  conditions  as  normal  category 
airplanes.  The  proposed  introductory 
paragraph  would  also  cross-reference 
§  23.807  for  emergency  egress 
requirements. 

Proposed  §  23.221(c)  pertaining  to 
acrobatic  category  airplanes  would  add 
a  requirement  in  proposed  paragraph 
(c)(1)  for  spin  recovery  after  six  turns  or 
any  greater  number  of  turns  for  which 
certification  is  requested.  The  proposed 
rule  would  require  recovery  within  1.5 
turns  after  initiation  of  the  first  control 
action  for  recovery.  This  proposed 
requirement  would  ensure  recovery 
within  1.5  turns  if  the  spin  mode 
changes  beyond  six  turns.  As  an 
alternative,  the  applicant  may  stop  at  six 
turns  and  provide  a  limitation  of  six 
turns. 

Proposed  §  23.221(c)(2)  would  delete 
the  option  to  retract  flaps  during 
recovery  and  would  provide  the 
applicant  with  a  choice  of  flaps  up  or 
flaps  deployed  for  spin  approval.  The 
paragraph  would  continue  to  prohibit 
exceeding  applicable  airspeed  limits 
and  limit  maneuvering  load  factors. 

A  new  §  23.221(c)(4)  is  proposed  to 
ensure  that  the  acrobatic  spins  do  not 
cause  pilot  incapacitation. 

The  present  §  23.221(d)  is  proposed  to 
be  deleted.  The  recognition  of  airplanes 
that  are  "characteristically  incapable  of 
spinning"  has  been  in  the  regulation 
since  at  least  1937.  In  1942,  the  present 
weight,  center  of  gravity,  and  control 
mis-rig  criteria  were  introduced  into 
Civil  Air  Regulation  (CAR)  03.  Since 
then,  the  National  Aeronautics  and 


Space  Administration  (NASA)  spin 
resistant  requirements,  which  are  ba.sed 
on  research,  have  been  developed  and 
incorporated  in  the  regulations  by 
Amendment  No.  23-12  (56  FR  344, 
January  3. 1991).  If  an  applicant 
proposes  a  non-spinable  airplane,  it 
would  be  appropriate  to  apply  the  more 
technologically  advanced  requirements 
of  proposed  §23. 221(a)(2);  therefore, 
§  23.221(d)  would  be  deleted. 

Section  23.233    Directional  Stability 
and  Control 

This  proposal  would  make  minor 
word  changes  to  §  23.233(a)  to 
harmonize  this  section  with  the 
corresponding  JAR  section. 

Section  23.235    Operation  on  L'npnved 
Surfaces 

This  proposal  would  revise  the 
heading  of  §  23.235  and  delete  water 
operating  requirements,  which  are 
moved  to  proposed  new  §  23.237. 

Section  23.237    Operation  on  Water 

Proposed  new  §  23.237,  for  operation 
on  water,  is  essentially  the  same  as  the 
current  §23. 235(b). 

Section  23.253    High  Speed 
Characteristics 

This  proposal  would  delete  the 
current  paragraph  (b)(1),  since  the 
requirement  for  piloting  strength  and 
skill  is  covered  in  §23.141. 

Section  23.562    Emergency  Landing 
Dynamic  Conditions 

This  proposal  would  change  the  one 
engine  inoperative  climb  reference  in 
§  23.562(d)  to  §  23.67(a)(1). 

Section  23.1325    Static  Pressure 
System 

This  proposal  would  revise 
§  23.1325(e)  to  clarify  that  the 
calibration  must  be  conducted  in  flight, 
which  is  standard  practice.  The  text  of 
§  23.1325(f)  would  be  removed  and  the 
paragraph  would  be  reserved.  The  text 
of  paragraph  (g)  would  be  moved  to 
paragraph  (0  in  a  future  rulemaking 
action.  The  resuUs  of  the  calibration 
would  be  required  in  the  proposed 
§23.1587. 

Section  23.1511     Flap  E.xten  ded  Speed 

This  proposal  would  delete  from 
§  23.1511(a)  references  to  §  23.457 
because  §  23.457  is  proposed  to  be 
deleted  from  the  FAR  in  a  related  NPRM 
on  airframes.  Notice  No.  94-20  (59  FR 
35196.  Julys.  1994). 

Section  23.1521     Powerplant 
Limitations 

This  proposal  would  require,  under 
§  23.1521,  maximum  temperature  to  br 
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established  for  takeoff  operation  and 
woufd  require  an  amb  ent  temperature 
limit  for  reciprocating  engines  in 
airplanes  of  more  than! 6,000  pounds. 

Proposed  §  23.1521  ( )M5)  would 
require  the  establishment  of  maximum 
cylinder  head,  liquid  ooolant,  and  oil 
temperature  hmits  for  takeoll  operation 
without  regard  to  the  £  llowable  time. 
Presently,  temperature  limits  are 
required  only  if  the  tal  eoff  power 


operation  is  permitted 


two  minutes.  It  is  appi  opriate  to  require 
operating  temperature  limitations 
because  most  takeoff  cperations  will 
exceed  two  minutes. 

Proposed  §23.1521(3)  would  require 
an  ambient  temperatui  e  limit  for  turbine 
engine-powered  airplanes  and 
reciprocating  engine-p  owered  airplanes 
over  6,000  pounds.  This  change  is 
proposed  because  thes  e  airplanes  are 
subject  to  WAT  limits  and  it  will  ensi 
that  airplane  engines  \i'ill  cool  at  the 
ambient  temperature  1  jnit. 


for  more  than 


Section  23.1543 
General 


Inst,  ximent  Markings: 


.:  543(c)  would 
instruments  be 
jmpatih  ie  units.  This  is 
f^r  safe  operation. 

Section  23.1545    Aif.4>eed  Indicator 


Proposed  new  §  23 
require  that  all  related 
calibrated  incoi 
considered  essential 


Proposed  revisions 
would  differentiate  belween 
limited  and  non-WAT 
in  §23.1545. 


o§  23.1545 
WAT 
limited  airplanes 


Proposed  §  23.1545|b)( 
any  one-engine-ino 
climb  speed  marking 
WAT  limited  airplanef; 
would  already  have 
case  of  an  engine  fai 
paragraph  O'lCS)  wou 
non-WAT  airplanes 
engine-inoperative 
speed  marking  has  bei  i 
sea  level  at  maximum 
blue  arc  rule  was  prorji 
Amendment  No.  23- 
October  .30,  1978) 
experience  has  show 
of  an  arc  is  unnecessa^i 
For  many  airplanes, 
narrow  tliat  the  arc  w 
Therefore,  proposed 
would  require  a  blue 
of  an  arc 


Proposed  §23.1545 
the  same  Vmc  requireiient 
airplanes  and  delete  a  n 
for  WAT  airplanes  sir  r 
already  have  scheduled 
•if  engine  failure. 


3)  would  delete 
ive  best  rate  of 
I  equirements  for 
These  airplanes 
eduled  .speeds  in 

Proposed 
apply  only  to 
which  the  one- 
rate  of  climb 
n  .simplified  to 
weight.  Since  the 
iulgafed  in 
(4.1  FR  50593, 
fication 

that  the  marking, 
ily  complicated. 


ipe  ati 


'  s<h 

hire 

ill 

fcr 

ibeit 


-2^^ 


cer  i 


.'ii 


t  ,e  arc  was  so 


(Si 


a  line, 
daragraph  (h)(5) 
ladial  line  instead 


b)(6)  would  retain 

for  non-WAT 

y  Vmc  markings 

e  WAT  airplanes 

speeds  in  case 


Section  23.1553 
Indicator 


Fuel  Quantity 


This  {MXiposal  would  delete,  from 
§  23.1553,  the  use  of  an  arc  to  show  a 
quantity  of  unusable  fuel.  The  proposed 
rule  references  the  unusable  fuel 
determination  and  requires  only  a  red 
radial  line,  which  would  provide  a 
clearer  indication  of  fuel  quantity  for 
pilots. 

Section  23.1555    Control  Markings 

This  proposal  would  add  to 
§  23.1555(e)(2)  the  requirement  that  no 
other  control  be  red.  This  would  help 
prevent  use  of  a  vtrrong  control  in  an 
emergency. 

Section  23.1559    Operating  Limitntions 
Placard 

This  proposal  would  simplify  the 
present  §  23.1559  and  delete  duplicate 
material. 

Proposed  §  23.1559(a).  (h).  and  a  new 
paragraph  (c),  would  provide  essentially 
the  same  information  as  the  current 
rule.  All  airplanes  currently  operate 
with  an  AFM  and  the  new  rule  places 
emphasis  on  using  the  AFM  to  defuie 
required  operating  limitaticms. 

Section  23. 1563    Airspeed  Placards 

This  proposal  would  add  a  new 
paragraph  (c)  to  §  23.1563.  The  new 
paragraph  would  be  applicable  to  WAT 
limited  airplanes  and  would  require 
providing  the  maximum  Vmc  in  the 
takeoff  configuration  determined  under 
§  23.149(b).  This  is  desirable  since  the 
Vmc  is  not  marked  on  the  airspeed 
indicator  for  these  airplanes. 

Section  23. 1.'>4i7    Flight  Maneuver 
Placard 

Proposed  new  §23. 1567(d),  which 
woulci  be  applic:able  to  acrobatic  and 
utility  airplanes  approved  for 
intentional  spinning,  would  require  a 
placard  li.sting  control  actions  for 
recovery.  Also,  it  would  require  a 
statement  on  the  placard  that  the 
airplane  be  recovered  when  spiral 
characiteristics  occur,  or  after  six  turns, 
or  at  any  greater  number  of  turns  for 
which  c:ertification  tests  have  been 
conducted.  This  paragraph  would 
replace  the  similar  placard  requirement 
in  current  §  23.15R3(e)(3)  for  acrobatic 
category  airplanes,  and  the  placard 
requirement  would  be  deleted  from 
§  23.1583(e). 

Section  23. 1 58 1     General 

This  proposal  would  make  editorial 
changes  in  §23.1581  and  would 
recognize  WAT  limited  and  non-WAT 
limited  airplanes. 

Proposed  new  §23. 1581(a)(3)  would 
require  information  neces.sary  to  comply 


with  relevant  operating  rules.  This  is  a 
FAR/JAR  harmonization  item  and  is 
considered  necessary  because  some 
operational  rules,  such  as  §  135.391, 
require  flight  planning  with  one-engine- 
inoperative  cruise  speed  and/or 
driftdown  data.  For  airplanes  operated 
under  part  135  in  the  United  States,  it 
represents  no  change  in  requirements. 

Proposed  §  23.1581(b)(2)  would 
require  that  only  WAT  Hmited  airplane 
AFM's  provide  data  necessary  for 
determining  WAT  limits. 

Proposea  new  §  23.1581(c)  would 
require  the  AFM  units  to  be  the  same  as 
on  the  instruments.  This  requirement 
would  enhancre  operational  safety. 

Proposed  §  23.1581(d)  would  cielete 
the  current  requirement  for  a  table  of 
contents.  This  ^  considered  to  be  a 
format  requirement  and  not  appropriate 
for  this  section,  which  specifies  AFM 
content.  Current  §  23.1581(d)  is  being 
replaced  by  a  requirement  to  present  all 
operational  airspeecis  as  indicated 
airspeeds.  Although  not  currently 
required,  this  is  current  practice. 

Section  23.1583    Operating  Limitations 

Propo.sed  revisions  to  §  23.1583 
would  make  minor  changes  in  the 
operating  limitations  information 
furnished  in  the  AFM.  These  proposed' 
changes  include  revising  airspeed 
limitations  for  commuter  category 
airplanes,  requiring  AFM  limitations  for 
WAT  limited  airplanes,  furnishing 
ambient  temperature  limitations, 
furnishing  smoking  restriction 
information,  and  furnishing  information  - 
sppcifving  types  of  runway  surfaces. 

Proposed  §  23.1583(a)(3)  would  make 
the  VmcV Vkto  airspeed  operating 
limitations  applicable  only  to  turbine 
powered  commuter  category  airplanes. 
This  is  consistent  with  current  practice 
since  no  reciproc:ating  engine-powered 
commuter  category  airplanes  have  been 
proposed. 

Proposed  §  23.1583(cK3)  would  add 
takeoff  and  landing  weight  limitations 
for  WAT  limited  airplanes.  (See  the     , 
§  23.45  proposal  for  discu.ssion  of  WAT 
limited  airplanes.) 

Proposed  §  23.1583(c)(4)  and  [S] 
renumber  the  present  §  23.1583(c)(3) 
and  (4).  These  proposed  paragraphs  are 
revised  editorially  and  cross-referenc;es  - 
are  updated.  Proposed  paragraph 
(c)(4)(ii)  woiild  impose  a  new 
requirement  that  the  AFM  include  the 
maximum  takeoff  weight  for  each 
airport  altitude  and  ambient 
temperature  within  the  range  sele(;ted 
by  the  applicrant  at  which  the  accelerate- 
stop  distance  determined  under  §  23.55 
is  equal  to  the  available  runway  length 
plus  the  length  of  any  stopivay,  if 
available.  This  is  currently  required  for 
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transport  category  airplanes  and  is 
necessary  for  harmonization  with  the 
JAR. 

Proposed  new  §  23.1583(c)(6)  would 
establish  the  zero  wing  fuel  weight  of 
§  23.343  as  a  limitation.  This  would 
provide  the  pilot  with  information 
necessary  to  prevent  exceeding  airplane 
structural  limits. 

Proposed  new  §  23.1583(d)  has 
editcM-ial  changes  only. 

Proposed  new  §  23.1583(e)(1)  and  (2) 
would  delete  references  to 
"characteristically  incapable  of 
spinning."  As  discussed  under  §  23.221, 
requirements  for  "characteristically 
incapable  of  spinning"  would  be 
deleted. 

Proposed  new  §23. 1583(e)(3)  and  (4) 
would  replace  present  paragraph  (e)(3). 
Proposed  §  23.1583(e)(4)  would  add  the 
requirement  for  specifying  limitations 
associated  with  spirals,  six  turn  spins, 
or  more  than  six  turn  spins.  The 
requirement  for  a  placard  has  been 
deleted  since  the  requirement  would  be 
covered  in  §  23.1567. 

Proposed  new  §  23.1583(e)(5)  would 
be  based  on  current  paragraph  (e)(4)  for 
commuter  category  airplanes.  It  would 
be  revised  to  define  the  maneuvers  as 
those  proposed  for  commuter  category 
airplanes  in  §23.3. 

Proposed  new  §  23.1583(0  would 
revise  the  heading  of  the  paragraph  and 
add  the  limit  negative  load  factor  for 
acrobatic  category  airplanes.  The  limit 
negative  load  factor  is  essential  for  safe 
operational  use. 

Proposed  new  §  23.1583(g)  would 
make  editorial  changes  with  no  change 
in  requirements.  The  paragraph  would 
reference  the  requirements  of  flight 
crews  in  §23.1523. 

Proposed  §  23.1583  (i),  (j)  and  (k)  are 
the  current  §  23.1583(k),  (1)  and  (m),  as 
redesignated. 

Proposed  new  §  23.1583(1)  would 
require  furnishing  baggage  and  cargo 
loading  Hmits. 

Proposed  new  §23.1583(m)  would 
require  furnishing  any  special 
limitations  on  systems  and  equipment. 
This  would  provide  the  pilot  with 
information  necessary  for  safe  operation 
of  the  airplane  systems  and  equipment. 

Proposed  new  §23.1583(n)  would 
require  a  statement  on  ambient 
temperature  limitations.  Maximum 
cooling  temperature  limits  have  been 
required  for  turbine  powered  airplanes 
by  §  23.1521(e);  however,  the 
requirement  for  the  limitation  has  never 
been  specified  in  §23.1583.  Proposed 
§23.1583(n)  would  require  furni.shing 
both  maximum  and  minimum 
temperature  limits  if  appropriate.  A 
minimum  temperature  limit  would 
provide  the  pilot  with  information 


necessary  to  avoid  airplane  damage 
(hiring  low  temperature  operations. 

Proposed  new  §  23.1583(o)  would 
require  furnishing  any  occupant 
smoking  limitations  on  the  airplane. 
This  would  enhance  safe  operation  of 
the  airplane. 

Proposed  new  §23.1583(p)  would 
require  the  applicant  to  state  what 
runway  surfaces  have  been  appro\ed. 
This  provides  the  pilot  with  a  positive 
indication  of  which  runway  types  may 
be  used. 

Section  23. 1 585    Operating  Procedures 

'     This  proposal  would  rearrange  the 
current  material  in  §  23.1585  and  add 
additional  requirements  as  discussed 
below. 

Proposed  §  23.1585(a)  would  contain 
the  requirements  applicable  to  all 
airplanes.  The  requirements  would  be 
arranged  in  a  different  order  from  the 
current  requirements  in  paragraph  (a). 
The  requirements  for  information  that 
must  be  included  cover — unusual  flight 
or  ground  handling  characteristics; 
maximum  demonstrated  values  of 
crosswinds;  recommended  speed  for 
flight  in  rough  air;  restarting  an  engine 
in  flight;  and  making  a  normal  approach 
and  landing  in  accordance  with  §  23.73 
and  §23.75.  All  of  these  requirements 
are  in  current  §  23.1585(a)  except  for 
restarting  a  turbine  engine  in  flight, 
which  is  in  current  paragraph  (c)(5) 
pertaining  only  to  multiengine 
airplanes.  The  FAA  decided  that  a 
restart  capability  is  not  required  for 
single  reciprocating  engine  airplanes  for 
the  reasons  given  in  the  preamble 
discussion  of  proposal  3  in  Amendment 
No.  23-43  (58  FR  18958,  April  9,  1993). 
The  requirement  for  providing  restart 
information  should  apply  to  single 
turbine  engines,  since  turbine  engine 
designs  incorporate  a  restart  capability 
and  inadvertent  shutdowns  may  occur. 
Normal  approach  and  landing 
information  in  accordance  with  the 
landing  requirement  in  proposed  §23.73 
and  §  23.75  is  new.  This  is  necessary  to 
enable  pilots  to  achieve  the  published 
landing  distances  and,  if  necessary,  to 
safely  transition  to  a  balked  landing. 
Proposed  §  23.1585(b)  would  be  a 
revision  of  §  23.1585(b)  on  gliding  after 
an  engine  failure  for  single-engine 
airplanes.  The  proposed  version  would 
reference  requirements  in  proposed 
§23.71. 

Proposed  §23. 1585(c)  for  multiengine 
airplanes  would  require  compliance 
with  (a)  plus  the  following  information 
requirements  from  current  paragraph 
(c):  approach  and  landing  with  an 
engine  inoperative;  balked  landing  with 
an  engine  inoperative;  and  Vsse  as 
determined  in  §23.149.  Current 


paragraph  (c)  requirements  for 
information  on  procedures  for 
continuing  a  takeoff  following  an  engine 
failure  and  continuing  a  climb  following 
an  engine  failure  would  be  moved  to 
proposed  (e)  for  normal,  utility,  and 
acrobatic  multiengines. 

Proposed  §  23.1585(d)  would  apply  to 
normal,  utility  and  acrobatic  airplanes. 
These  airplanes  would  have  to  comply 
with  paragraph  (a)  and  either  (b)  or  (c). 
These  airplanes  would  also  have  to 
comply  with  the  normal  takeoff,  climb, 
and  the  abandoning  a  takeoff 
procedures,  which  are  currently 
contained  in  paragraph  (a). 

As  discussed  above,  §  23.1585(c),  for 
normal,  utility  and  acrobatic 
multiengine  airplanes,  would  require 
compliance  with  proposed  (a),  (c).  and 
(d)  plus  requirements  for  continuing  a 
takeoff  or  climb  with  one  engine 
inoperative,  which  are  now  in  current 
paragraph  (c)  (1)  and  (2). 

Proposed  §  23.1585(0  would  require 
commuter  category  airplanes  to  comply 
with  paragraphs  (a)  and  (c)  plus  the 
normal  takeoff  requirements  from 
current  paragraph  (a)(2)  revised: 
accelerate-stop  requirements,  which  are 
new,  and  continuing  takeoff  after  engine 
failure,  which  are  in  current  paragraph 
(c)(1). 

Proposed  §  23.1585(g)  would  be  the 
same  as  current  paragraph  (d)  on 
identifying  operating  conditions,  which 
necessitate  fuel  system  independence. 

Proposed  §  23.1585(h)  would  be  the 
same  as  current  paragraph  (e)  for 
disconnecting  the  battery  from  its 
charging  source. 

Proposed  §  23.1585(0  is  based  on 
current  paragraph  (g)  on  the  total 
quantity  of  usable  fuel  and  adds 
information  on  the  effect  of  pump 
failure  on  unusable  fuel. 

Proposed  new  §  23.1585(j)  would 
require  procedures  for  safe  operation  of 
the  airplanes'  systems  and  equipment. 
Although  not  currently  required,  this  is 
current  industry  practice. 

Present  §  23.1585(h),  commuter 
category'  airplane  procedures  for 
restarting  turbine  engines  in  flight, 
would  no  longer  be  necessary  because 
the  requirement  would  be  covered 
under  paragraph  (a)(4). 

Section  23.1587    Performance 
Information 

Propo.sed  §  23.1587  would  rearrange 
existing  material,  delete  ski  plane 
performance  exceptions,  delete  the 
option  of  calculating  approximate 
performance,  delete  stall  ahitude  loss 
data,  and  require  overu-eight  landing 
performance  in  §23.1587.  Stalling  speed 
requirements  of  current  paragraph  (c)  (2) 
and  (3)  would  be  combined  and  moved 
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to  paragraph  (aKl)  and  would  reference 
the  stalling  speed  requi  rement  of 
§  23.49.  Infonnation  on  the  steady  rate 
and  ^^ient  of  climb  vith  all  engines 
operating  would  be  reqliired  by 
proposed  paragraph  (a>(2).  This  is 
revised  from  current  pi  ragraph  (a)(2). 
The  reference  would  \n  changed  to 
proposed  §  23.69(a). 

Proposed  (aM3)  wou!  i  require,  as  is 
now  required,  that  lane  ing  distance  be 
determined  under  §  23. 75,  and  would 
add  that  this  must  be  p  ovided  for  each 
airport  altitude,  standard  temperature, 
and  type  of  surface  for  vhich  it  is  valid. 
Proposed  paragraph  (a)  4)  would  require 
infonnation  on  the  effe  :t  on  landing 
distance  when  landing  Ion  other  than 
hard  sxirface,  as  deterrnjLned  under 
§  23.4S(g).  Proposed  paragraph  (a)(5) 
would  cover  informatic  n  on  the  effects 
on  landing  distance  of  iinway  slope 
and  wind.  This  would  jrovide  the  pilot 
with  data  with  which  t )  account  for 
these  factors  in  his  or  h  er  takeoff 
calculations. 

Current  requirement!  i  in  §  23.1587(b) 
on  ski  planes  would  be  deleted. 
Proposed  paragraph  (b]  would  add  a 
steady  angle  of  climb/ tjescent 
requirement  as  determined  under 
§  23.77(a).  This  requireUent  would 
apply  to  all  non-WAT  airplanes. 

Proposed  paragraph  ic)  would  apply 
to  normal,  utility,  and  Acrobatic  category 
airplanes,  rather  than  s  II  airplanes  as  in 
current  paragraph  (c). '  he  proposed  [c] 
would  delete  stall  ahit  ide  loss 
requirements  that  are  i  i  current 
paragraph  (cXl).  As  m«  ntioned,  current 
stalling  speed  requiren  ents  would  be 
moved  to  proposed  paiagraph  (a)(1). 
Current  paragraph  [c.){i )  on  cooling 
climb  speed  data  woul  1  also  be  deleted 
since  all  airplanes  wot  Id  cool  at 
scheduled  speeds. 

Proposed  paragraph  c)(l)  would 
pertain  to  the  takeoff  d  stance 
determined  under  §  23  53  and  the  type 
of  surface.  Proposed  pj  ragraph  (c)(2) 
and  (c)(3)  pertain  to  thi  t  effect  on  takeoff 
distance  of  the  runway  surface,  slope, 
and  headwind  and  tail  vind  component. 

Proposed  paragraph  c)(4)  would 
impose  a  new  requiren  ent  pertaining  to 
the  one-engine  inopers  tive  takeoff 
c;limb/descent  perform  mce  for  WAT- 
limited  airplanes.  This  pertains  only  to 
reciprocating  engine-p  )wered  airplanes. 
It  would  provide  the  p  lot  with  the 
information  determine  i  under  proposed 
§23.66. 

Proposed  paragraph  c)(5)  pertains  to 
enroute  rate  and  gradie  nt  of  climb/ 
descent  determined  ur  der  §  23.69(b),  for 
multiengine  airplanes. 

Proposed  §  23.1587(i  1)  for  commuter 
i.ategory  airplanes  woi  Id  incorporate 
ihe  present  data  plus  t  le  addition  of 


accelerate-stop  data,  overweight  landing 
performance,  and  the  effect  of  operation 
on  other  than  smooth  hard  surfaces.  In 
addition,  in  order  to  consolidate  all  of 
the  requirements  for  what  must  appear 
in  the  AFM  in  subpart  G,  proposed 
§  23.1587(d)(10)  would  contain  the 
requirement,  found  in  existing 
§  23.1323(d),  to  show  the  relationship 
ijetween  IAS  and  CAS  in  the  AFM. 

Section  23. 1589    Loading  Information 

Proposed  §  23.1589(b)  would  make 
editorial  changes  to  simplify  the  text, 
with  no  change  in  requirements. 

Appendix  E 

Appendix  E  would  be  deleted  for  the 
reasons  given  in  the  proposed  change  to 
§23.25. 

Prpliminary  Regulatory  Evaluation. 
Initial  Regulatory  Flexibility 
Detenniaation,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Ffexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  justify  its 
costs  and  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order,  (2)  is  not  significant  as  defined 
in  EXTT's  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
and  (4)  would  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Regulatory  Evaluation  Summary 

Of  the  57  sections  that  would  be 
amended  or  added  in  this  proposed 
rule,  the  FAA  has  identified  15  that 
could  resuh  in  additional  compliance 
costs  in  one  or  more  airplane  categories. 
Amendments  to  five  sections  could 
result  in  cost  savings.  The  greatest  costs 
would  be  incurred  by  manufacturers  of 
WAT  limited  airplanes  (e.g., 
multiengine  airplanes  with  maximum 
weights  of  more  than  6.000  pounds). 
When  amortized  over  a  production  run. 
the  quantified  incremental  costs  would 
be  relatively  modest — less  than  $100  per 


airplane.  The  FAA  solicits  comments 
concerning  the  incremental 
certification/development  costs 
attributable  to  the  proposed  rule. 

The  primary  benefit  of  the  proposed 
rule  would  be  the  cost  efficiencies  of 
harmonization  with  the  JAR  for  those 
manufacturers  that  choose-to  market 
airplanes  in  JAA  countries  as  well  as  to 
manufacturers  in  JAA  countries  that- 
choose  to  market  airplanes  in  the  U.S. 
Other  benefits  of  the  proposed  rule 
would  be  decreased  reliance  on  special 
conditions,  simplification  of  the 
certification  process  through 
clarification  of  existing  requirements, 
and  increased  flexibility  through 
optional  designs. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities.  . 
Based  on  FAA  Order  2100.14A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  the  FAA  has  determined  that 
the  proposed  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
con.stitute  a  barrier  to  international 
trade,  including  the  export  of  American 
airplanes  to  foreign  countries  and  the 
import  of  foreign  airplanes  into  the 
United  States.  Instead,  the  proposed 
flight  certification  procedures  would  be 
harmonized  with  those  of  the  JAA  and 
would  lessen  restraints  on  trade. 

Federalism  Implications 

The  regulation  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

The  FAA  proposes  to  revise  the  flight 
airworthiness  standards  for  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes  to  be  compatible  with 
the  same  standards  that  .will  be 
proposed  for  the  same  category- 
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airplanes  by  the  Joint  Airworthiness 
Authority  in  Europe.  If  adopted,  the 
propK)sed  revision  would  reduce  the 
regulatory  burden  on  the  United  States 
and  European  airplane  manufacturers 
by  relieving  them  of  the  need  to  show 
compliance  with  different  standards 
each  time  they  seek  certification 
approval  of  an  airplane  in  a  different 
country. 

For  tne  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Evaluation,  the  FAA  has 
determined  that  this  proposed 
regulation  is  not  a  significant  regulatory 
action.  In  addition,  the  FAA  certifies 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is  not 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  An  initial 
regulatory  evaluation  of  the  proposal 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subiects 

1 4  CFR  Part  1 

Air  transportation. 

14  CFR  Port  23- 

Aircraft,  Aviation  safety.  Signs  and 
.symbols. 

The  Pnq>osed  Amendment 

In  consideration  of  the  foregoingrthe 
Federal  Aviation  Administration 
proposes  to  amend  parts  1  and  23  of -the 
Federal  Aviation  Regulations  (14  CFR 
parts  1  and  23)  as  follows: 

PART  1— DEFINmONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1347. 1348. 
1354(a).  1357(d)(2).  1372,  1421  tiirough  1430. 
1432.  1442.  1443. 1472.  1510.  1522.  Ifi52(e), 
1655(c).  1657(f);  49  U.S.C.  106(g). 

2.  A  new  definition  is  added  in 
alphabetical  order  to  §  1.1  to  read  as 
follows: 

§1.1    General  definitions. 

***** 

Maximum  speed  for  stability 
characteristics,  Vh-ZMfc  means  a  speed 
that  may  not  be  less  than  a  speed 
midway  between  maximum  operating 
limit-speed  (Vmo/Mmo)  and 
demonstrated  flight  diving  speed  (Vdf/ 
Mdf).  except  that,  for  altitudes  where 
the  Mach  number  is  the  limiting  factor. 
Mj-c  need  not  exceed  the  Mach  number 


at  which  effective  speed  warning 
occurs. 


PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY, 
ACROBATIC,  AND  COMWUTER 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  part  23  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1344, 1354(a). 
1355.  1421,  1423,  1425,  1428, 1429.  1430;  49 
use  106(g). 

4.  Section  23.3  is  amended  by  revising 
paragraphs  (b)(2).  (d),  and  (e)  to  read  as 
follows: 

§23.3    Airplane  categories. 

*  *         *         «         * 

(b)  •  •  • 

(2)  Lazy  eights,  chandelles,  and  steep 
turns,  or  similar  maneuvers,  in  which 
the  angle  of  bank  is  more  than  60 
degrees  but  not  more  than  90  degrees. 
***** 

(d)  The  commuter  category  is  limited 
to  propeller-driven,  multiengine 
airplanes  that  have  a  seating 
configuration,  excluding  pilot  seats,  of 
19  or  less,  and  a  maximum  certificated 
takeoff  weight  of  19,000  pounds  or  less. 
The  commuter  category  operation  is 
limited  to  any  maneuver  incident  to 
normal  flying,  stalls  (except  whip 
stalls),  and  steep  timis,  in  which  the 
angle  of  bank  is  not  mwe  than  60 
degrees. 

(e)  Except  for  commuter  category . 
airplanes  may  be  type  certified  in  more 
than  one  category  if  the  requirements  of 
each  requested  category  are  met. 

5.  Section  23.25  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(1)  introductory  text,  and 
paragraphs  (a)(l)(i)  and  (a)(l)(iii)  to  read 
as  follows: 

§23.25    Weight  Ihnits. 

(a)  Maximum  weight.  The  maximum 
weight  is  the  highest  weight  at  which 
compliance  with  each  applicable 
requirement  of  this  part  (other  than 
those  complied  with  at  the  design 
lajiding  weight)  is  shown.  The 
maximum  weight  must  be  established  so 
that  it  is — 
( 1 )  Not  more  than  the  least  of — 
(i)  The  highest  weight  selected  by  the 
applicant;  or 

*  -  *        *        *        * 

(iii)  The  highest  weight  at  whicli 
compliance  with  each  applicable  flight 
requirement  is  shown,  and 

»     - ,  •        *        *        * 

6.  Section  23.33  is  amended  by 
revising  paragraphs  (b)  (1)  and  (2)  to 
read  as  follows: 


§23w33    PropeHer  speed  and  pitch  limits. 

(b)  *   *  • 

(1)  EKiring  takeoff  and  initial  climb  at 
the  all  engine(s)  operating  climb  speed 
specified  in  §  23.65,  the  propeller  must 
limit  the  engine  r.p.m.,  at  full  throttle  or 
at  maximum  allowable  takeoff  manifold 
pressure,  to  a  speed  not  greater  than  the 
maximum  allowable  takeoff  r.p.m.;  and 

(2)  During  a  closed  throttle  glide,  at 
Vne.  the  propeller  may  not  cause  an 
engine  speed  above  110  percent  of 
maximum  continuous  .speed. 

*        *        •        •        • 

7.  Section  23.45  is  revised  to  read  as 
follows: 

§  23.45    General. 

(a)  Unless  otherwise  prescribed,  the 
performance  requirements  of  this  part 
must  be  met  for — 

(1)  Still  air  and  standard  atmosphere; 
and 

(2)  Ambient  atmospheric  conditions, 
for  commuter  category  airplanes,  for 
reciprocating  engine-powered  airplanes 
or  more  than  6,000  pounds  maximum 
weight,  and  for  turbine  engine-powered 
airplanes. 

(b)  Performance  data  must  be 
determined  over  not  less  than  the 
following  ranges  of  conditions — 

(1)  Airport  altitudes  from  sea  level  to 
10,000  feet:  and 

(2)  For  reciprocating  engine-powered 
airplanes  of  6,000  pounds,  or  less, 
maximum  weight,  temperature  fro.m 
.standard  to  30*C  above  standard;  or 

(3)  For  reciprocating  engine-powered 
airplanes  of  more  than  6,000  pounds 
rnaximum  weight  and  turbine  engine- 
powered  airplanes,  temperature  from 
standard  to  30''C  above  standard,  or  tlie 
maximum  ambient  atmospheric 
temperature  at  which  compliance  with 
the  cooling  provisions  of  §  23.1041  to 

§  23.1047  is  shown,  if  lower. 

(c)  Performance  data  must  be 
determined  with  the  cowl  flaps  or  other 
means  for  controlling  the  engine  cooling 
air  supply  in  the  position  used  in  the 
cooling  tests  required  bv  §  23.1041  to 
§23.1047. 

(d)  The  available  propulsive  thrust 
must  correspond  to  engine  power,  not 
exceeding  the  approved  power,  less — 

(1)  Installation  losses;  and 

(2)  The  power  absorbed  by  the 
accessories  and  services  appropriate  to 
the  particular  ambient  atmospheric 
conditions  and  the  particular  flight 
condition. 

(e)  The  performance,  as  affected  by 
engine  power  or  thrust,  must  be  based 
on  a  relative  humidity; 

(1)  Of  80  percent,  at  and  below 
standard  temperature;  and 

(2)  From  80  percent  at  the  standard 
temperature,  varying  linearly  down  to 
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34  percent  at  the  sti  ndard  temperature 
plus  50"?. 

(0  Unless  othervv  se  prescribed,  in 
determining  the  takjoff  and  landing 
distances,  changes  i  a  the  airplane's 
configuration,  spee(  ,  and  power  must 
be  made  in  accorda:  ice  with  procedures 
established  by  the  a  aplicant  for 
operation  in  service  These  procedures 
must  be  able  to  be  e  itecuted  consistently 
by  pilots  of  average  skill  in  atmospheric 
conditions  reasonal  ly  expected  to  be 
encountered  in  serv  ice. 

(g)  The  following  as  applicable,  must 
be  determined  on  a  smooth,  dry,  hard- 
surfaced  runway — 

(1)  Takeoff  distan  :e  of  §  23.53(b); 

(2)  Accelerate-sto  3  distance  of  §  23.55; 

(3)  Takeoff  distan  :e  and  takeoff  run  of 
§23.59;  and 

(4)  Landing  distai  ice  of  §  23.75. 

The  effect  on  these  distances  of 
operation  on  other  types  of  surfaces  (for 
example,  grass.  gra\  el)  when  dry,  may 
be  determined  or  d«  rived  and  these 
surfaces  listed  in  th  3  Airplane  Flight 
Manual  in  accordar  ce  with 
§23.1583(p). 

(h)  For  commutei  category  airplanes, 
the  following  also  a  jply: 

(1)  Unless  otherwise  prescribed,  the 
applicant  must  sele::t  the  takeoff, 
enroute,  approach,  md  landing 
configurations  for  I  le  airplane. 

(2)  The  airplane  ( onfiguration  may 
vary  with  weight,  a  titude,  and 
temperature,  to  the  extent  that  they  are 
compatible  with  th(  operating 
procedures  require(  by  paragraph  (h)(3) 
of  this  section. 

(3)  Unless  otherv  ise  prescribed,  in 
determining  the  cri  ical-engine- 
inoperative  takeoff  jerformance,  takeoff 
flight  path,  and  aco  slerate-stop  distance, 
changes  in  the  airplane's  configuration, 
speed,  and  power  n  lust  be  made  in 
accordance  with  pr  )cedures  established 
by  the  applicant  foi  operation  in  service. 

(4)  Procedures  fo  the  execution  of 
discontinued  apprc  aches  and  balked 
landings  associated  with  the  conditions 
prescribed  in  §  23.67(c)(4)  and  §  23.77(c) 
must  be  establishec . 

(5)  The  proceduri  s  established  under 
paragraphs  (h)(3)  ai  d  (h)(4)  of  this 
section  must — 

(i)  Be  able  to  be  c  insistently  executed 
by  a  crew  of  averag  \  skill  in 
atmospheric  condit  ons  reasonably 
expected  to  be  encc  untered  in  service; 

(ii)  Use  methods  )r  devices  that  are 
safe  and  reliable;  ai  d 

(iii)  Include  allo\j  rdnces  for  any 
reasonably  expecteq  time  delays  in  the 
execution  of  the  procedures. 

8.  Section  23.49  |s  revised  to  read  as 
follows: 


§23.49    Stalling  speed. 

(a)  Vso  and  Vsi  are  the  stalling  speeds 
or  the  minimum  steady  flight  speeds,  in 
knots  (CAS),  at  which  the  airplane  is 
controllable  with — 

(1)  For  reciprocating  engine-powered 
airplanes,  the  engine(s)  idling,  the 
throttle(s)  closed  or  at  not  more  than  the 
power  necessary  for  zero  thrust  at  a 
speed  not  more  than  110  percent  of  the 
stalling  speed; 

(2)  For  turbine  engine-powered 
airplanes,  the  propulsive  thrust  not 
greater  than  zero  at  the  stalling  speed, 
or,  if  the  resuhant  thrust  has  no 
appreciable  effect  on  the  stalling  speed, 
with  engine(s)  idling  and  thrott!e{s) 
closed; 

(3)  The  propeller(s)  in  the  takeoff 
position; 

(4)  The  airplane  in  the  condition 
existing  in  the  test,  in  which  Vso  and 
Vsi  are  being  used; 

(5)  The  center  of  gravity  in  the 
position  that  results  in  the  highest  value 
of  Vso  and  Vsi;  and 

(6)  The  weight  used  when  Vso  or  Vsi 
are  being  used  as  a  factor  to  determine 
compliance  with  a  required 
performance  standard. 

(b)  Vso  and  Vsi  must  be  determined  by 
flight  tests,  using  the  procedure  and 
meeting  the  flight  characteristics 
specified  in  §23.201. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  Vso  at  maximum 
weight  must  not  exceed  61  knots  for — 

(1)  Single-engine  airplanes;  and 

(2)  Multiengine  airplanes  of  6,000 
pounds  or  less  maximum  weight  that 
cannot  meet  the  minimum  rate  of  climb 
specified«in  §  23.67(a)(1)  with  the 
critical  engine  inoperative. 

(d)  All  single-engine  airplanes,  and 
those  multiengine  airplanes  of  6,000 
pounds  or  less  maximum  weight  with  a 
Vso  of  more  than  61  knots  that  do  not 
meet  the  requirements  of  §  23.67(a)(1), 
must  comply  with  §  23.562(d). 

9.  Section  23.51  is  revised  to  read  as 
follows: 

§  23.51    Takeoff  speeds. 

(a)  For  normal,  utility,  and  acrobatic 
category  airplanes,  rotation  speed,  Vr,  is 
the  speed  at  which  the  pilot  makes  a 
control  input,  with  the  intention  of 
lifting  the  airplane  out  of  contact  with 
the  runway  or  water  surface. 

(1)  For  multiengine  landplanes,  Vr 
must  not  be  less  than  the  greater  of  1.05 
Vmc  or  1.10  Vsi; 

(2)  For  single-engine  landplanes,  Vr, 
must  not  be  less  than  Vs;;  and 

(3)  For  seaplanes  and  amphibians 
taking  off  from  water,  Vr,  may  be  any 
speed  that  is  shown  to  be  safe  under  ail 
reasonably  expected  conditions, 
including  turbulence  and  complete 
failure  of  the  critical  engine. 


(b)  For  normal,  utility,  and  acrobatic 
category  airplanes,  the  speed  at  50  feet 
above  the  takeoff  surface  level  must  not 
be  less  than: 

(1)  For  multiengine  airplanes,  the 
highest  of — 

(i)  A  speed  that  is  shown  to  be  safe 
for  continued  flight  (or  emergency 
landing,  if  applicable)  under  all 
reasonably  expected  conditions, 
including  turbulence  and  complete 
failure  of  the  critical  engine; 

(ii)  1.10  Vmc;  or 

(iii)  1.20  Vs,. 

(2)  For  single-engine  airplanes,  the 
higher  of — 

(i)  A  speed  that  is  shown  to  be  safe 
under  all  reasonably  expected 
conditions,  including  turbulence  and 
complete  engine  failure;  or 

(ii)  1.20  Vsi. 

(c)  For  commuter  category  airplanes, 
the  following  apply: 

(1)  V|  must  be  established  in  relation 
to  Vef  as  follows: 

(i)  Vef  is  the  calibrated  airspeed  at 
which  the  critical  engine  is  assumed  to 
fail.  Vef  must  be  selected  by  the 
applicant  but  must  not  be  less  than  1.05 
Vmc  determined  imder  §  23.149(b)  or,  at 
the  option  of  the  applicant,  not  less  than 
Vmcg  determined  under  §  23.149(f). 

(ii)  The  takeoff  decision  speed,  V|,  is 
the  calibrated  airspeed  on  the  ground  at 
which,  as  a  result  of  engine  failure  or 
other  reasons,  the  pilot  is  assumed  to 
have  made  a  decision  to  continue  or 
discontinue  the  takeoff.  The  takeoff 
decision  speed,  V|,  must  be  selected  by 
the  applicant  but  must  not  be  less  than 
Vef  plus  the  speed  gained  with  the 
critical  engine  inoperative  during  the 
time  interval  between  the  instant  at 
which  the  critical  engine  is  failed  and 
the  instant  at  which  the  pilot  recognizes 
and  reacts  to  the  engine  failure,  as 
indicated  by  the  pilot's  application  of 
the  first  retarding  means  during  the 
accelerate-stop  determination  of  §  23.55. 

(2)  The  rotation  speed,  Vr,  in  terms  of 
calibrated  airspeed,  must  be  selected  by 
the  applicant  and  must  not  be  less  than 
the  greatest  of  the  following: 

(i)Vi; 

(ii)  1.05  Vmc  determined  under 
§  23.149(b); 

(iii)  1.10  Vsi;  or 

(iv)  The  speed  that  allows  attaining 
the  initial  climb-out  speed,  Vj,  before 
reaching  a  height  of  35  feet  above  the 
takeoff  surface  in  accordance  with 
§  23.57(c)(2). 

(3)  For  any  given  set  of  conditions, 
such  as  weight,  altitude,  temperature, 
and  configuration,  a  single  value  of  Vr 
must  be  used  to  show  compliance  with 
both  the  one-engine-inoperative  takeoff 
and  all-engines-operating  takeoff 
requirements. 


(4)  The  takeoff  safety  speed,  Vj.  in 
terms  of  calibrated  airspeed,  must  be 
selected  by  the  applicant  so  as  to  allow 
the  gradient  of  climb  required  in 

§  23.67(cMl)  and  (cM2)  but  must  not  be 
less  than  1.10  Vmc  or  less  than  1.20  V,,. 

(5)  The  one-engine-inoperative  takeoff 
distance,  using  a  normal  rotation  rate  at 
a  speed  5  knots  less  than  Vr,  established 
in  accordance  with  paragraph  (c)(2)  of 
this  section,  must  be  shown  not  to 
exceed  the  corresponding  one-engine- 
inoperative  takeoff  distance,  determined 
in  accordance  with  §  23.57  and 

§  23.59(a)(1),  using  the  established  Vr. 
The  takeoff,  otherwise  performed  in 
accordance  with  §  23.57,  must  be 
continued  safely  from  the  point  at 
which  the  airplane  is  35  feet  above  the 
takeoff  surface  and  at  a  speed  not  less 
than  the  established  Vz  minus  5  knots. 

(6)  The  applicant  must  show,  with  all 
engines  operating,  that  marked  increases 
in  the  scheduled  takeoff  distances, 
determined  in  accordance  with 

§  23.59(a)(2).  do  not  result  from  over- 
rotation  of  the  airplane  or  out-of-trim 
conditions. 

10.  Section  23.53  is  revised  to  read  as 
follows: 

§  23.53    Takeoff  performance. 

(a)  For  normal,  utility,  and  acrobatic 
category  airplanes,  the  takeoff  distance 
must  be  determined  in  accordance  with 
paragraph  (b)  of  this  section,  using 
speeds  determined  in  accordance  with 
§  23.51(a)  and  (b). 

(b)  For  normal,  utility,  and  acrobatic 
category  airplanes,  the  distance  required 
to  takeoff  and  climb  to  a  height  of  50 
feet  above  the  takeoff  surface  must  be 
determined  for  each  weight,  altitude, 
and  temperature  within  the  operational 
limits  established  for  takeoff  with — 

(1)  Takeoff  power  on  each  engine; 

(2)  Wing  flaps  in  the  takeoff 
position(s);  and 

(3)  Landing  gear  extended. 

(c)  For  commuter  category  airplanes, 
takeoff  performance,  as  required  by 

§§  23.55  through  23.59.  must  be 
determined  with  the  operating  engine(s) 
within  approved  operating  limitations. 

11.  Section  23.55  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  23.55    Accelerate-stop  distance. 

•        •        •        *        » 

(a)  The  accelerate-step  distance  is  the 
sum  of  the  distances  necessary  to — 

(1)  Accelerate  the  airplane  from  a 
standing  start  to  Vej:  with  all  engines 
operating: 

(2)  Accelerate  the  airplane  from  Vkf. 
to  V I,  assuming  the  critical  engine  fails 
ill  Vr-p-  and 


(3)  Come  to  a  full  stop  from  the  point 
of  which  V|  is  reached. 

(b)  Means  other  than  wheel  brakes 
may  be  used  to  determine  the 
accelerate-stop  distances  if  that  means — 
«        *        •        •        » 

12.  Se{:tion  23.57  is  amended  by 
revising  paragraphs  (a)  introductory 
text.  (b).  (c)(1).  (c)(3)  introductory  text. 
(c)(4).  and  (d);  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  23.57    Takeoff  path. 

***** 

(a)  The  takeoff  path  extends  from  a 
standing  start  to  a  point  in  the  takeoff 
at  which  the  airplane  is  1500  feet  above 
the  takeoff  surface  at  or  below  which 
height  the  transition  from  the  takeoff  to 
the  enroute  configuration  must  be 
completed;  and 

*  •        •        •        » 

(b)  During  the  acceleration  to  speed 
y/i,  the  nose  gear  may  be  raised  off  the 
ground  at  a  speed  not  less  than  Vr. 
However,  landing  gear  retraction  must 
not  be  initiated  until  the  airplane  is 
airborne. 

(c)  -   •   • 

(1)  The  slope  of  the  airborne  part  of 
the  takeoff  path  must  not  be  negative  at 
any  point; 

*  *        «        •        » 

(3)  At  each  point  along  the  takeoff 
path,  starting  at  the  point  at  which  the 
airplane  reaches  400  feet  above  the 
takeoff  surface,  the  available  gradient  of 
climb  must  not  be  less  than — 
***** 

(4)  Except  for  gear  retraction  and 
automatic  propeller  feathering,  the 
airplane  configuration  must  not  be 
changed,  and  no  change  in  power  that 
requires  action  by  the  pilot  may  be 
made,  until  the  airplane  is  400  feet 
above  the  takeoff  siu^ce. 

(d)  The  takeoff  path  to  35  feet  above 
the  takeoff  surface  must  be  determined 
by  a  continuous  demonstrated  takeoff. 

(e)  The  takeoff  flight  path  from  35  feet 
above  the  takeoff  surface  must  be 
determined  by  synthesis  from  segments; 
and 

(1)  The  segments  must  be  clearly 
defined  and  must  be  related  to  distinct 
changes  in  configuration,  power,  and 
speed; 

(2)  The  weight  of  the  airplane,  the 
configuration,  and  the  power  must  be 
assumed  constant  throughout  each 
segment  and  must  correspond  to  the 
most  critical  condition  prevailing  in  tlie 
segment;  and 

(3)  The  takeoff  flight  path  must  be 
based  on  the  airplane's  performance 
without  utilizing  ground  effect. 

13.  Section  23.59  is  amended  by 
revising  the  introductory  text  for  this 


section,  paragraph  (a)(2),  and  paragraph 
(b)  to  read  as  follows: 

§23.59    Takeoff  distance  and  takeoff  run. 

For  each  commuter  category  airplane, 
the  takeoff  distance  and,  at  the  option  of 
the  applicant,  the  takeoff  run.  must  be 
determined. 

(a)*   •   • 

(2)  With  all  engines  operating,  115 
percent  of  the  horizontaJ  distance  from 
the  start  of  the  takeoff  to  the  point  at 
which  the  airplane  is  35  feet  abovf*  the 
takeoff  surface,  determined  by  a 
procedure  consistent  with  §  23.57. 

(b)  If  the  takeoff  distance  includes  a 
clearway,  the  takeoff  run  is  the  greater 
of— 

(1)  The  horizontal  distance  along  the 
takeoff  path  &t>m  the  start  of  the  takeoff 
to  a  point  equidistant  between  the  liftoff 
point  and  the  point  at  which  the 
airplane  is  35  feet  above  the  takeoff 
surface  as  determined  under  §  23.57;  or 

(2)  With  all  engines  operating.  115 
percent  of  the  horizontal  distance  from 
the  start  of  the  takeoff  to  a  point 
equidistant  between  the  liftoff  point  and 
the  point  at  which  the  airplane  is  35  feet 
above  the  takeoff  surface,  determined  bv 
a  procedure  consistent  with  §23.57. 

14.  A  new  §  23.63  is  added  to  read  as 
follows: 

§  23.63    aimb:  general. 

(a)  Compliance  with  the  requirements 
of  §§23.65,  23.66,  23.67,  23.69.  and 
23.77  must  be  shown— 

(1)  Out  of  ground  effect;  and 

(2)  At  speeds  that  are  not  less  than 
those  at  which  compliance  with  the 
powerplant  cooling  requirements  of 
§§  23.1041  to  23.1047  has  been 
demonstrated;  and 

(3)  Unless  otherwise  Sf)ecified.  with 
one  engine  inoperative,  at  a  bank  angle 
not  exceeding  5  degrees. 

(b)  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplanes  of  6,000  pounds  or  less 
maximum  weight,  compliance  must  be 
shovm  with  §  23.65(a),  §  23.67(a),  where 
appropriate,  and  §  23.77(a)  at  maximum 
takeoff  or  landing  weight,  as 
appropriate,  in  a  standard  atmosphere. 

(c)  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine- powered 
airplanes  of  more  than  6,000  pounds 
maximum  weight,  and  turbine  engine- 
powered  airplanes  in  the  normal,  utility, 
and  acrobatic  category,  compliance 
must  be  shovk-n  at  weights  as  a  function 
of  airport  altitude  and  ambient 
temperature,  within  the  operational 
limits  established  for  takeoff  and 
landing,  respectively,  with — 

(1)  SecUons  23.65'(b)  and  23.67(b)  (1) 
and  (2).  where  appropriate,  for  takeoff, 
and 
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(2)  Section  23.67  b)(2),  where 
appropriate,  and  §  ia. 77(b).  for  landing. 


(d)  For  comrautei 


compliance  must  b4  shown  at  weights 
as  a  function  of  air]  ort  altitude  and 
ambient  temperatuie  within  the 
operational  limits  established  for  takeoff 
and  landing,  respectively,  with — 

(1)  Sections  23.6;  (c)(1),  23.67(c)(2>. 
and  23.67(c)(3)  for  akeoff;  and 

(2)  Sections  23.6;  {c)(3),  23.67(c)(4), 
and  23.77(c)  for  landing. 


15.  Section  23.65 
follows: 


ni 
sea 


flaps 


and 


e-ei  igine 


§23.65    Climb:  all 

(a)  Each  normal, 
category  reci 
airplane  of  6,000 
maximum  weight 
climb  gradient  at 
percent  for  landpl 
seaplanes  and  am 

(1)  Not  more  thai 
continuous  power 

(2)  The  landing 

(3)  The  wing  " 
position(s);  and 

(4)  A  climb  spee( 
greater  of  1.1  Vmc 
multiengine  airplai 
1.2  Vsi  for  singl 

(b)  Each  normal, 
category  reciprocat 
airplane  of  more 
maximum  weight 
powered  airplanes 
and  acrobatic 
steady  gradient  of 
at  least  4  percent 

(l)Takeoff  powe' 

(2)  The  landing 
that  if  the  landing 
in  not  more  than 
may  be  conducted 
retracted; 

(3)  The  wing 
position(s);  and 

(4)  A  climb  spee( 
§  23.65(a)(4). 

16.  A  new  §  23. 
follows: 


ertgines  operating. 
itility,  and  acrobatic 
procat  ng  engine-powered 
p<  lunds  or  less 
ust  have  a  steady 
level  of  at  least  8.3 
ahes  or  6.7  percent  for 
p  libians  with — 


(•n 
g3ar 


thm 
and 


:  categ  jry 


flaps 


6> 


§23.66    Takeoff 
Inoperative. 

For  normal,  utili 
category  reciproca^ng 
airplanes  of  more 
maximum  weight, 
powered  airplanes 
and  acrobatic 
gradient  of  climb 
determined  at  each 
ambient  temperature 
operational  limits 
applicant  with — 

(a)  The  critical 
its  propeller  in  the 
and  automatically 


category  airplanes. 


is  revised  to  read  as 


maximum 
each  engine; 
retracted; 
in  the  takeoff 


not  less  than  the 

1.2  Vsi  for 
es  and  not  less  than 

airplanes, 
utility,  and  acrobatic 
ng  engine-powered 

6,000  pounds 

turbine  engine- 
n  the  normal,  utility, 

must  have  a 
imb  after  takeoff  of 


d 
wfeth — 

on  each  engine; 
gjear  extended,  except 
ear  can  be  retracted 
s^en  seconds,  the  test 
ith  the  gear 


V 


in  the  takeoff 
as  specified  in 
is  added  to  read  as 


clin  b:  one-engine 


tian  I 


o: 


y,  and  acrobatic 
engine-powered 
6,000  pounds 
md  turbine  engine- 
in  the  normal,  utility, 
catej  ory,  the  steady 
descent  must  be 
weight,  altitude,  and 
within  the 
(  stablished  by  the 

engine  inoperative  and 
position  it  rapidly 
issumes; 


(b)  The  remaining  engine(s)  at  takeoff 
power; 

(c)  The  landing  gear  extended,  except 
that  if  the  landing  gear  can  be  retracted 
in  not  more  than  seven  seconds,  the  test 
may  be  conducted  with  the  gear 
retracted; 

(d)  The  wing  flaps  in  the  takeoff 
position(s): 

(e)  The  wings  level;  and 

(f)  A  climb  speed  equal  to  that 
achieved  at  50  feet  in  the  demonstration 
of  §23.53. 

17.  Section  23.67  is  revised  to  read  as 
follows: 

§  23.67    CI  imb:  one  engi  ne  inoperative. 

(a)  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplanes  of  6,000  pounds  or  less 
maximum  weight,  the  following  apply: 

(1)  Except  for  those  airplanes  that 
meet  the  requirements  prescribed  in 

§  23.562(d),  each  airplane  with  a  Vso  of 
more  than  61  knots  must  be  able  to 
maintain  a  steady  climb  gradient  of  at 
least  1.5  percent  at  a  pressure  altitude 
of  5,000  feet  with  the— 

(i)  Critical  engine  inoperative  and  its 
propeller  in  the  minimum  drag  position; 

(ii)  Remaining  engine(s)  at  not  more 
than  maximum  continuous  power; 

(iii)  landing  gear  retracted; 

(iv)  Wing  flaps  retracted;  and 

(v)  Climb  speed  not  less  than  1.2  Vsi. 

(2)  For  each  airplane  that  meets  the 
requirements  prescribed  in  §  23.562(d), 
or  that  has  a  Vso  of  61  knots  or  less,  the 
steady  gradient  of  climb  or  descent  at  a 
pressure  altitude  of  5,000  feet  must  be 
determined  with  the — 

(i)  Critical  engine  inoperative  and  its 
propeller  in  the  minimum  drag  position; 

(ii)  Remaining  engine(s)  at  not  more 
than  maximum  continuous  power; 

(iii)  Landing  gear  retracted; 

(iv)  Wing  flaps  retracted;  and 

(v)  Climb  speed  not  less  than  1.2  Vsi . 

(b)  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplanes  of  more  than  6,000  pounds 
maximum  weight,  and  turbine  engine- 
powered  airplanes  in  the  normal,  utility, 
and  acrobatic  category — 

(1)  The  steady  gradient  of  climb  at  an 
altitude  of  400  feet  above  the  takeoff 
surface  must  be  measurably  positive 
with  the— 

(i)  Critical  engine  inoperative  and  its 
propeller  in  the  minimum  drag  position; 

(ii)  Remaining  engine(s)  at  takeoff 
power; 

(iii)  Landing  gear  retracted; 

(iv)  Wing  flaps  in  the  takeoff 
position(s);  and 

(v)  Climb  speed  equal  to  that  achieved 
at  50  feet  in  the  demonstration  of 
§23.53. 

(2)  The  steady  gradient  of  climb  must 
not  be  less  than  0.75  percent  at  an 


altitude  of  1,500  feet  above  the  takeoff 
surface,  or  landing  surface,  as 
appropriate,  with  the — 

(i)  Critical  engine  inoperative  and  its 
propeller  in  the  minimum  drag  position; 

(ii)  Remaining  engine(s)  at  not  more 
than  maximum  continuous  power, 

(iii)  Landing  gear  retracted; 

(iv)  Wing  flaps  retracted;  and 

(v)  Climb  speed  not  less  than  1.2  Vsi . 

(c)  For  commuter  category  airplanes, 
the  following  apply: 

(1)  Takeoff;  landing  gear  extended. 
The  steady  gradient  of  climb  at  the 
ahitude  of  the  takeoff  surface  must  be 
measurably  positive  for  two-engine 
airplanes,  not  less  than  0.3  percent  for 
three-engine  airplanes,  or  0.5  percent  for 
four-engine  airplanes  with — 

(i)  The  critical  engine  inoperative  and 
its  propeller  in  the  position  it  rapidly 
and  automatically  assumes; 

(ii)  The  remaining  engine(s)  at  takeoff 
power; 

(iii)  The  landing  gear  extended,  and 
all  landing  gear  doors  open; 

(iv)  The  wing  flaps  in  the  takeoff 
position(s); 

(v)  The  wings  level;  and 

(vi)  A  climb  speed  equal  to  V2. 

(2)  Takeoff;  landing  gear  retracted. 
The  steady  gradient  of  climb  at  an 
altitude  of  400  feet  above  the  takeoff 
surface  must  be  not  less  than  2.0  percent 
for  two-engine  airplanes,  2.3  percent  for 
three-engine  airplanes,  and  2.6  percent 
for  four-engine  airplanes  with — 

(i)  The  critical  engine  inoperative  and 
its  propeller  in  the  position  it  rapidly 
and  automatically  assumes; 

(ii)  The  remaining  engine(s)  at  takeoff 
power; 

(iii)  The  landing  gear  retracted; 

(iv)  The  wing  flaps  in  the  takeoff 
position(s); 

(v)  A  climb  speed  equal  to  V2. 

(3)  Enroute.  The  steady  gradient  of 
climb  at  an  altitude  of  1,500  feet  above 
the  takeoff  or  landing  surface,  as 
appropriate,  must  be  not  less  than  1.2 
percent  for  two-engine  airplanes,  1.5 
percent  for  three-engine  airplanes,  and 
1.7  percent  for  four-engine  airplanes 
with — 

(i)  The  critical  engine  inoperative  and 
its  propeller  in  the  minimum  drag 
position; 

(ii)  The  remaining  engine(s)  at  not 
more  than  maximum  continuous  power; 

(iii)  The  landing  gear  retracted; 

(iv)  The  wing  flaps  retracted;  and 

(v)  A  climb  speed  not  less  than  1.2 

Vs.. 

(4)  Discontinued  approach.  The 
steady  gradient  of  climb  at  an  altitude 
of  400  feet  above  the  landing  surface 
must  be  not  less  than  2.1  percent  for 
two-engine  airplanes,  2.4  percent  for 
three-engine  airplanes,  and  2.7  percent 
for  four-engine  airplanes,  with — 


(i)  The  critical  engine  inoperative  and 
its  propeller  in  the  minimum  drag 
position; 

(ii)  The  remaining  engine(s)  at  takeoff 
power; 

(iii)  Landing  gear  retracted; 

(iv)  Wing  flaps  in  the  approach 
position(s)  in  which  Vsi  for  these 
position(s)  does  not  exceed  110  percent 
of  the  Vsi  for  the  related  all-engines- 
operating  landing  position(s);  and 

(v)  A  climb  speed  established  in 
connection  with  normal  landing 
procedures  but  not  exceeding  1.5  Vsi . 

18.  A  new  §  23.69  is  added  to  read  as 
follows: 

§  23.69    Enroute  climb/descenL 

(a)  AU  engines  operating.  The  steady 
gradient  and  rate  of  climb  must  be 
determined  at  each  weight,  ahitude,  and 
ambient  temperature  within  the 
operational  limits  established  by  the 
applicant  with — 

(1)  Not  more  than  maximum 
continuous  power  on  each  engine; 

(2)  The  landing  gear  retracteid; 

(3)  The  wing  flaps  retracted;  and 

(4)  A  climb  speed  not  less  than  1.3 
Vsi. 

(b)  One  engine  inoperative.  The 
steady  gradient  and  rate  of  climb/ 
descent  must  be  determined  at  each 
weight,  ahitude,  and  ambient 
temperature  within  the  operational 
limits  established  by  the  applicant 
with — 

(1)  The  critical  engine  inoperative  and 
its  propeller  in  the  minimum  drag 
position; 

(2)  The  remaining  engine(s)  at  not 
more  than  maximum  continuous  power; 

(3)  The  landing  gear  retracted; 

(4)  The  wing  flaps  retracted;  and 

(5)  A  climb  speed  not  less  than  1.2 
Vs,. 

19.  A  new  §  23.71  is  added  to  read  as 
follows: 

§23.71    Glide:  Single-engine  airplanes. 

The  maximum  horizontal  distance 
traveled  in  still  air,  in  nautical  miles, 
per  1,000  feet  of  altitude  lost  in  a  glide, 
and  the  speed  necessary  to  achieve  this 
must  be  determined  with  the  engine 
inoperative,  its  propeller  in  the 
minimum  drag  position,  and  landing 
gear  and  wing  flaps  in  the  most 
favorable  available  position. 

20.  A  new  §  23.73  is  added  to  read  as 
follows: 

§  23.73    Reference  landing  approach 
speed. 

(a)  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplanes  of  6,000  pounds  or  less 
maximum  weight,  the  reference  landing 
approach  speed,  Vref.  must  not  be  less 


than  the  greater  of  Vmc,  determined  in 
§  23.149(b)  writh  the  wing  flaps  in  the 
most  extended  takeoff  position,  and  1.3 
Vso. 

(b)  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplanes  of  6,000  pounds  maximum 
weight,  and  turbine  engine-powered 
airplanes  in  the  normal,  utility,  and 
acrobatic  category,  the  reference  landing 
approach  speed,  Vref.  must  not  be  less 
than  the  greater  of  Vmc.  determined  in 

§  23.149(c),  and  1.3  Vso. 

(c)  For  commuter  category  airplanes, 
the  reference  landing  approach  speed, 
Vref.  must  not  be  less  Uian  the  greater 
of  1.05  Vmc.  determined  in  §  23.149(c). 
and  1.3  Vso. 

21.  Section  23.75  is  amended  by 
revising  the  section  heading, 
introductory  text  for  the  section;  the 
introductory  text  of  paragraph  (a);  and 
paragraphs  (b).  (d).  (e),  and  (f),  and  by 
removing  paragraph  (h),  to  read  as 
follows: 

§  23.75    Landing  distance. 

The  horizontal  distance  necessary  to 
land  and  come  to  a  complete  stop  from 
a  point  50  feet  above  the  landing  surface 
must  be  determined,  for  standard 
temperatures  at  each  weight  and 
altitude  within  the  operational  limits 
established  for  landing,  as  follows: 

(a)  A  steady  approa^  at  not  less  than 
Vref.  determined  in.accordance  with 
§23.73  (a),  (b),  or  (c),  as  appropriate, 
must  be  maintained  down  to  the  50  foot 
height  and — 

*  »        «        *        * 

(b)  A  constant  configuration  must  be 
maintained  throughout  the  maneuver. 

*  *        *        •        * 

(d)  It  must  be  shown  that  a  safe 
transition  to  the  balked  landing 
conditions  of  §  23.77  can  be  made  from 
the  conditions  that  exist  at  the  50  foot 
height,  at  maximum  landing  weight,  or 
at  the  maximum  landing  weight  for 
altitude  and  temperature  of  §  23.63(c)(2) 
or  (d)(2),  as  appropriate. 

(e)  The  brakes  must  be  used  so  as  to 
not  cause  excessive  wear  of  brakes  or 
tires. 

(f)  Retardation  means  other  than 
wheel  brakes  may  be  used  if  that 
means — 

(1)  Is  safe  and  reliable;  and 

(2)  Is  used  so  that  consistent  results 
can  be  expected  in  service. 

*  »        *        *        » 

22.  Section  23.77  is  revised  to  read  as 
follows: 

§23.77    Balked  landing. 

(a)  Each  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplane  of  6,000  pounds  or  less 


maximum  weight  must  be  able  to 
maintain  a  steady  gradient  of  climb  at 
sea  level  of  at  least  3.3  percent  with— 

(1)  Takeoff  power  on  each  engine; 

(2)  The  landing  gear  extended; 

(3)  The  wing  flaps  in  the  landing 
position,  except  that  if  the  flaps  may 
safely  be  retracted  in  two  seconds  or 
less  without  loss  of  altitude  and  without 
sudden  changes  of  angle  of  attack,  they 
may  be  retracted;  and 

(4)  A  climb  speed  equal  to  Vref.  as 
defined  in  §  23.73(a). 

(b)  Each  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplane  of  more  than  6.000  pounds 
maximum  weight  and  each  normal, 
utility,  and  acrobatic  category  turbine 
engine- powered  airplane  must  be  able  to 
maintain  a  steady  gradient  of  climb  of 

at  least  2.5  percent  with— 

(1)  Not  more  than  the  power  that  is 
available  on  each  engine  eight  seconds 
after  initiation  of  movement  of  the 
power  controls  from  minimum  flight- 
idle  position; 

(2)  The  landing  gear  extended; 

(3)  The  wing  flaps  in  the  landing 
position;  and 

(4)  A  climb  speed  equal  to  Vref,  as 
defined  in  §  23.73(b). 

(c)  Each  commuter  category  airplane 
must  be  able  to  maintain  a  steady 
gradient  of  climb  of  at  least  3.2  percent 
with — 

(1)  Not  more  than  the  power  that  is 
available  on  each  engine  eight  seconds 
after  initiation  of  movement  of  the 
power  controls  from  the  minimum  flight 
idle  position; 

(2)  Landing  gear  extended; 

(3)  Wing  flaps  in  the  landing  position; 
and 

(4)  A  climb  speed  equal  to  Vref.  as 
defined  in  §  23.73(c). 

23.  Section  23.143  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§23.143    General. 

(a)  The  airplane  must  be  safely 
controllable  and  maneuverable  during 
all  flight  phases  including — 

(1)  Takeoff; 

(2)  Climb: 

(3)  Level  flight: 

(4)  Descent; 

(5)  Go-around;  and 

(6)  Landing  (power  on  and  power  off) 
with  the  wing  flaps  extended  and 
retracted. 

•         •         «         •         • 

(c)  If  marginal  conditions  exist  with 
regard  to  required  pilot  strength,  the 
control  forces  required  must  be 
determined  by  quantitative  tests.  In  no 
case  may  the  control  forces  under  the 
conditions  specified  in  paragraphs  (a) 
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and  (b)  of  this  sec  ioD  exceed  those 
prescribed  in  the  ollowing  tabte: 


(a)  For  temporary  aqotication: 

StK*  

Wheel  (Two  handi  on  rim) 
Wheel  (One  hand 
Rudder  Pedal 

(b)  For  prolonged  ad)iication 


DO  rim) 


24.  Section  23 
revising  paragraph  i 
paragraphs  (b)(2) 
a  new  paragraph 
paragraphs  (c)  anc 


Values  in  pounds  force  applied  to  ttie  relevarrf  control 


Pitch 


60 
75 
50 


10 


FloU 


30 
50 
25 


Yaw 


150 
20 


145 


is  amended  by 
(b)  introductory  text, 
1  tirough  (bK5);  adding 
( ))(6);  and  revising 
(d)  to  read  as  follows: 


§23.145    LongltudI lal  control. 

«        •         •         •         * 

(b)  Unless  other  wise  required,  it  must 
be  possible  to  can  /  out  the  following 
maneuvers  withoql  requiring  the 
application  of  single-handed  control 
forces  exceeding  t  lose  specified  in 
§23.143(( ;  The  tr  mming  controls  must 
not  be  adjusted  di  ring  the  maneuvers: 
•        *        *        •        • 

.  (2)  With  landin]  gear  and  flaps 
extended,  power  c  ff,  and  the  airplane  as 
nearly  as  possible  in  trim  at  1.3  Vso. 
quickly  apply  takeoff  power  and  retract 
the  flaps  as  rapidl;  i  as  possible  to  the 
recommended  go  <  iround  setting  and 
allow  the  airspeed  to  transition  from  1.3 
Vso  to  1.3  Vsi-  Rel  ract  the  gear  when  a 
positive  rate  of  climb  is  established. 

(3)  With  landing  gear  and  flaps 
extended,  in  level  flight,  power 
necessary  to  attair  level  flight  at  1.1 
Vso.  and  the  airpli  ine  as  nearly  as 
possible  in  trim,  il  must  be  possible  to 
maintain  approxir  lately  level  flight 
while  retracting  tli  e  flaps  as  rapidly  as 
possible  with  simi  iltaneous  application 
of  not  more  than  naximum  continuous 
power.  If  gated  fla  )  positions  are 
provided,  ♦he  flap  retraction  may  be 
demonstrated  in  s  ages  with  power  and 
trim  reset  for  level  flight  at  1.1  Vsi  in 
the  initial  configuiation  for  each  stage — 

(i)  From  the  full  iT  extended  position  to 
the  most  extende<j  gated  p>osition; 

(ii)  Between  inf(  rmediate  gated 
positions,  if  applicable;  and 

(iii)  From  the  le  ist  extended  gated 
position  to  the  ful  y  retracted  position. 

(4J  With  power  i  >ff.  flaps  and  landing 
gear  retracted  and  the  airplane  as  nearly 
as  possible  in  trim  at  1.4  Vsi,  apply 
takeoff  power  rapidly  while  maintaining 
the  same  airspeed 

(5)  With  power  i  >ff,  landing  gear  and 
flaps  extended,  and  the  airplane  as 
nearly  as  possible  in  trim  at  VRtF,  obtain 
and  maintain  airs]ieeds  between  1.1. 
Vso  and  either  1.7  Vso  or  Vfe. 
whichever  is  lowe  r  without  requiring 


the  application  of  two-handed  control 
forces  exceeding  those  specified  in 
§  23.143(c). 

(6)  With  maximum  takeoff  power, 
landing  gear  retracted,  flaps  in  the 
takeoff  position,  and  the  airplane  as 
nearly  as  possible  in  trim  at  Vfe 
appropriate  to  the  takeoff  flap  position, 
retract  the  flaps  as  rapidly  as  possible 
while  maintaining  constant  speed. 

(c)  At  speeds  above  Vmq/Mmo,  and  up 
to  the  maximum  speed  shown  under 

§  23.251,  a  maneuvering  capability  of 
1.5  g  must  be  demonstrated  to  provide 
a  margin  to  recover  from  upset  or 
inadvertent  speed  increase. 

(d)  It  must  be  possible,  with  a  pilot 
control  force  of  not  more  than  10 
pounds,  to  maintain  a  speed  of  not  more 
than  Vref  during  a  power-off  glide  with 
landing  gear  and  wing  flaps  extended, 
for  any  weight  of  the  airplane,  up  to  and 
including  the  maximum  weight. 

•        •        •        •        • 

25.  Section  23.147  is  revised  to  read 
as  follows: 

§  23.1 47    Directional  and  lateral  control. 

(a)  For  each  multiengine  airplane,  it 
must  be  possible,  while  holding  the 
wings  level  within  five  degrees,  to  make 
sudden  changes  in  heading  safely  in 
both  directions.  This  ability  must  be 
shown  at  1.4  Vsi  with  heading  changes 
up  to  15  degrees,  except  that  the 
heading  change  at  which  the  rudder 
force  corresponds  to  the  limits  specified 
in  §  23.143  need  not  be  exceeded,  with 
the— 

(1)  Critical  engine  inoperative  and  its 
propeller  in  the  minimum  drag  position; 

(2)  Remaining  engines  at  maximum 
continuous  power; 

(3)  Landing  gear — 
(i)  Retracted;  and 
(ii)  Extended;  and 

(4)  Flaps  retracted. 

(b)  For  each  multiengine  airplane,  it 
must  be  possible  to  regain  full  control 
of  the  airplane  without  exceeding  a 
bank  angle  of  45  degrees,  reaching  a 
dangerous  attitude  or  encountering 
dangerous  characteristics,  in  the  event 
of  a  sudden  and  complete  failure  of  the 
critical  engine,  making  allowance  for  a 
delay  of  two  .seconds  in  the  initiation  of 


recovery  action  appropriate  to  the 
situation,  with  the  airplane  initially  in 
trim,  in  the  following  conditions: 

(1)  Maximum  continuous  power  on 
each  engine; 

(2)  The  wing  flaps  retracted; 

(3)  The  landing  gear  retracted; 

(4)  A  speed  equal  to  that  at  which 
compliance  with  §  23.69(a)  has  been 
shown;  and 

(5)  All  propeller  controls  in  the 
position  at  which  compliance  with  - 
§  23.69(a)  has  been  shown. 

(c)  For  all  airplanes,  it  must  be  shown 
that  the  airplane  is  safely  controllable 
without  the  use  of  the  primary  lateral 
control  system  in  any  all-engine 
configuration(s)  and  at  any  speed  or 
altitude  within  the  approved  operating 
envelope.  It  must  also  be  shown  that  the 
airplane's  flight  characteristics  are  not 
impaired  below  a  level  needed  to  permit 
continued  safe  flight  and  the  ability  to 
maintain  attitudes  suitable  for  a 
controlled  landing  without  exceeding 
the  operational  and  structural 
limitations  of  the  airplane.  If  a  single 
failure  of  any  one  connecting  or 
transmitting  link  in  the  lateral  control 
system  would  also  cause  the  loss  of 
additional  control  system(s),  the  above 
requirement  is  equally  applicable  with 
those  additional  systems  also  assumed 
to  be  inoperative. 

26.  Section  23.149  is  revised  to  read 
as  follows: 

§  23.149    Minimum  control  speed. 

(a)  Vmc  is  the  calibrated  airspeed  at 
which,  when  the  critical  engine  is 
suddenly  made  inoperative,  it  is 
possible  to  maintain  control  of  the 
airplane  with  that  engine  still 
inoperative,  and  thereafter  maintain 
straight  flight  at  the  same  speed  with  an 
angle  of  bank  of  not  more  than  5 
degrees.  The  method  used  to  simulate 
critical  engine  failure  must  represent  the 
most  critical  mode  of  powerplant  failure 
with  respect  to  controllability  expecled 
in  service. 

(b)  Vmc  for  takeoff  must  not  exceed 
1.2  Vsi.  where  Vsi  is  determined  at  the 
maximum  takeoff  weight.  Vmc  must  be 
determined  with  the  most  unfavorable 
weight  and  center  of  gravity  position 


and  with  the  airplane  airborne  and  the 
ground  effect  negligible,  for  the  takeoff 
connguration(s)  with — 

(l)Maximum  available  takeoff  power 
initially  on  each  engine; 

(2)  The  airplane  trimmed  for  takeoff; 

(3)  Flaps  in  the  takeoff  position(s); 

(4)  Landing  gear  retracted;  and 
^5)  All  propeller  controls  in  the 

recommended  takeoff  position 
throughout. 

(c)  For  all  airplanes  except 
reciprocating  engine-powered  airplanes 
of  6,000  pounds  or  less  maximum 
weight,  the  conditions  of  paragraph  (a) 
must  also  be  met  for  the  landing 
configuration  with — 

(1)  Maximum  available  takeoff  power 
initially  on  each  engine; 

(2)  The  airplane  trimmed  for  an 
approach,  with  all  engines  operating,  at 
Vref.  at  an  approach  gradient  equal  to 
the  steepest  used  in  the  landing  distance 
demonstration  of  §  23.75; 

(3)  Flaps  in  the  landing  position; 

(4)  Landing  gear  extenaed;  and 

(5)  All  propeller  controls  in  the 
position  recommended  for  approach 
with  all  engines  operating. 

(d)  A  minimum  speed  to  intentionally 
render  the  critical  engine  inoperative 
must  be  established  and  designated  as 
the  safe,  intentional,  one-engine- 
inoperative  speed.  VssE- 

(e)  At  Vmc.  the  rudder  pedal  force 
required  to  maintain  control  must  not 
exceed  150  pounds  and  it  must  not  be 
necessary  to  reduce  power  of  the 
operative  engine(s).  During  the 
maneuver,  the  airplane  must  not  assume 
any  dangerous  attitude  and  it  must  be 
possible  to  prevent  a  heading  change  of 
more  than  20  degrees. 

(f)  At  the  option  of  the  applicant,  to 
comply  with  the  requirements  of 

§  23.51(c)(1),  Vmcg  may  be  determined. 
Vmcg  is  the  minimum  control  speed  on 
the  ground,  and  is  the  calibrated 
airspeed  during  the  takeoff  run  at 
which,  when  the  critical  engine  is 
suddenly  made  inoperative,  it  is 
possible  to  maintain  control  of  the 
airplane  using  the  rudder  control  alone 
(without  the  use  of  nosewheel  steering), 
as  limited  by  150  pounds  offeree,  and 
using  the  lateral  control  to  the  extent  of 
keeping  the  wings  level  to  enable  the 
takeoff  to  be  safely  continued.  In  the 
determination  of  Vmcg.  assuming  that 
the  path  of  the  airplane  accelerating 
with  all  engines  operating  is  along  the 
centerline  of  the  runway,  its  path  from 
the  point  at  which  the  critical  engine  is 
made  inoperative  to  the  point  at  which 
recovery  to  a  direction  parallel  to  the 
centerline  is  completed  may  not  deviate 
more  than  30  feet  laterally  from  the 
centerline  at  any  point.  Vmcg  musl  be 
established  with — 


(1)  The  airplane  in  each  takeoff 
configuration  or.  at  the  option  of  the 
applicant,  in  the  most  critical  takeoff 
configuration; 

(2)  Maximum  available  takeoff  power 
on  the  operating  engines; 

(3)  The  most  unfavorable  center  of 
gravity; 

(4)  The  airplane  trimmed  for  takeoff; 
and 

(5)  The  most  unfavorable  weight  in 
the  range  of  takeoff  weights. 

27.  Section  23.153  is  revised  to  read 
as  follows: 

§23.153    Control  during  landings. 

It  must  be  possible,  while  in  the 
landing  configuration,  to  safely 
complete  a  landing  without  exceeding 
the  one-hand  control  force  limits 
specified  in  §  23.143(c)  following  an 
approach  to  land — 

(a)  At  a  speed  of  Vref  minus  5  knots; 

(b)  With  the  airplane  in  trim,  or  as 
nearly  as  possible  in  trim  and  without 
the  trimming  control  being  moved 
throughout  the  maneuver; 

(c)  At  an  approach  gradient  equal  to 
the  steepest  used  in  the  landing  distance 
demonstration  of  §  23.75;  and 

(d)  With  only  those  power  changes,  if 
any.  that  would  be  made  when  landing 
normally  from  an  approach  at  Vref- 

28.  Section  23.155  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  paragraph  (b)(1).  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  23.155    Elevator  control  force  in 
maneuvers. 

*  *        •        *        * 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  at  75  percent 
of  maximum  continuous  power  for 
reciprocating  engines,  or  the  maximum 
continuous  power  for  turbine  engines, 
and  with  the  wing  flaps  and  landing 
gear  retracted — 

(1)  In  a  turn,  with  the  trim  setting 
used  for  wings  level  flight  at  Vq;  and 

*  •        •        •        * 

(c)  There  must  be  no  excessive 
decrease  in  the  gradient  of  the  curve  of 
stick  force  versus  maneuvering  load 
factor  with  increasing  load  factor 

29.  Section  23.157  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§23.157    Rate  of  roll. 

*  *        »        •        * 

(d)  The  requirement  of  paragraph  (c) 
of  this  section  must  be  met  when  rolling 
the  airplane  in  each  direction  in  the 
following  conditions — 

(1)  Flaps  in  the  landing  position(s); 

(2)  Land  gear  extended; 

(3)  All  engines  operating  at  the  power 
for  a  3  degree  approach;  and 


(4)  The  airplane  trimmed  at  Vref- 
30.  Section  23.161  is  amended  by 

revising  paragraphs  (a),  (b)(1).  (b)(2).  (c). 

the  introductory  text  of  paragraph  (d). 

and  (d)(4).  and  by  adding  a  new 

paragraph  (e)  to  read  as  follows: 

§23.161     Trim. 

(a)  General.  Each  airplane  must  meet 
the  trim  requirements  of  this  section 
after  being  trimmed  and  without  further 
pressure  upon,  or  movement  of.  the 
primary  controls  or  their  corresponding 
trim  controls  by  the  pilot  or  the 
automatic  pilot.  In  addition,  it  must  be 
possible,  in  other  conditions  of  loading, 
configuration,  speed  and  power  to 
ensure  that  the  pilot  will  not  be  unduly 
fatigued  or  distracted  by  the  need  to 
apply  residual  control  forces  exceeding 
those  for  prolonged  application  of 

§  23.143(c).  This  applies  in  normal 
operation  of  the  airplane  and,  if 
applicable,  to  those  conditions 
associated  with  the  failure  of  one  engine 
for  which  performance  characteristics 
are  established. 

(b)  *   •  • 

(1)  For  normal,  utility,  and  acrobatic 
category  airplanes,  at  a  speed  of  0.9  Vh, 
Vc.  or  Vmo/Mmo.  whichever  is  lowest; 
and 

(2)  For  the  commuter  category 
airplanes,  at  all  speeds  from  1.4  Vsi  to 
the  lesser  of  Vh  or  Vmq/Mmo- 

(c)  Longitudinal  trim.  The  airplane 
must  maintain  longitudinal  trim  under 
each  of  the  following  conditions: 

(1)  A  climb  with — 

(i)  Takeoff  power,  landing  gear 
retracted,  wing  flaps  in  the  takeoff 
position(s),  at  the  speeds  used  in 
determining  the  climb  performance 
required  by  §  23.65;  and 

(ii)  Maximum  continuous  power  at 
the  speeds  and  in  the  configuration  used 
in  determining  the  climb  performance 
required  by  §  23.69(a). 

(2)  Level  flight  at  all  speeds  from  the 
lesser  of  Vh  and  either  Vno  or  Vmo/Mmo 
(as  appropriate),  to  1.4  Vsi,  with  the 
landing  gear  and  flaps  retracted. 

(3)  A  descent  at  Vno  or  Vmo/Mmo, 
whichever  is  applicable,  with  power  off 
and  with  the  landing  gear  and  flaps 
retracted. 

(4)  Approach  with  landing  gear 
extended  and  with — 

(i)  A  3  degree  angle  of  descent,  with 
flaps  retracted  and  at  a  speed  of  1.4  Vsi: 

(ii)  A  3  degree  angle  of  descent,  flaps 
in  the  landing  position(s)  at  Vref;  and 

(iii)  An  approach  gradient  equal  to  the 
steepest  used  in  the  landing  distance 
demonstrations  of  §  23.75,  flaps  in  the 
landing  position(s)  at  Vref. 

(d)  In  addition,  each  multiengine 
airplane  must  maintain  longitudinal  and 
directional  trim,  and  the  lateral  control 
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(4)  Wing  flaps  ret  acted;  and 

(e)  In  addition,  ea  ch  commuter 
category  airplane  fo  r  which,  in  the 
determine  of  the  takeoff  path  in 
accordance  with  §  23.57.  the  climb  in 
the  takeoff  configxui  ition  at  Vj  extends 
beyond  400  feel  abqve  the  takeoff 
surface,  it  must  be  fjossible  to  reduce 
the  longitudinal  an(  lateral  control 
forces  to  10  pounds  and  5  pounds, 
respectively,  and  th  9  directional  control 
force  must  not  exc»  >d  50  pounds  at  V2 
with — 

(1)  The  critical  enbine  inoperative  and 
its  propeller  in  the  1  linimum  drag 


engine(s)  at  takeoff 


position; 

(2)  The  remaining  < 
power; 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  in  I  he  takeoff 
position(s);  and 

(5)  An  angle  of  ba^k  not  exceeding  5 
degrees. 

31.  Section  23.17$  is  revised  to  read 
as  follows: 

§  23.175    Demonstraion  of  static 
longitudinal  stability. 

Static  longitudinc  1  stability  must  be 
shown  as  follows: 

(a)  Climb.  The  stick  force  curve  must 
have  a  stable  slope  1 1  speeds  between  85 
and  115  percent  oft  le  trim  speed, 
with — 

(1)  Flaps  retracted; 

(2)  Landing  gear  r  Jtracted; 

(3)  Maxii..um  con  tinuous  power;  and 

(4)  The  airplane  t:  immed  at  the  speed 
used  in  determininf  the  climb 
performance  requin  d  by  §  23.69(a). 

(b)  Cruise.  With  f  aps  and  landing  gear 
retracted  and  the  aii  plane  in  trim  with 
power  for  level  fligl  t  at  representative 
cruising  speeds  at  high  and  low 
altitudes,  including  speeds  up  to  Vno  or 
Vmo/Mmo.  ?s  appro  }riate.  except  that 
the  speed  need  not  1  exceed  Vh — 

(1)  For  normal,  utility,  and  acrobatic 
category  airplanes.  I  he  stick  force  curve 
must  have  a  stable  s  lope  at  all  speeds 
within  a  range  that  s  the  greater  of  15 
percent  of  the  trim  <  peed  plus  the 
resulting  free  returr  speed  range,  or  40 
knots  plus  the  resul  ting  free  return 
speed  range,  above  md  below  the  trim 
speed,  except  that  t  le  slope  need  not  be 
stable — 

(i)  At  speeds  less  :han  1.3  Vsi;  or 

(ii)  For  ai -planes  vith  Vne  established 
under  §23. 1505(a).  3t  speeds  greater 
than  Vne;  or 

(iii)  For  aiq)lanes  with  Vmo/Mmo 
established  under  §23. 1505(c),  at 
speeds  greater  than  Vr  /Mk-. 


(2)  For  commuter  category  airplanes, 
the  stick  force  curve  must  have  a  stable 
slope  at  all  speeds  within  a  range  of  50 
knots  plus  the  resulting  free  return 
speed  range,  above  and  below  the  trim 
speed,  except  that  the  slope  need  not  be 
stable — 
(i)  At  speeds  less  than  1.4  Vsi;  or 
(ii)  At  speeds  greater  than  Vfc/Mfc;  or 
(iii)  At  speeds  that  require  a  stick 
force  greater  than  50  pounds. 

(c)  Landing.  The  stick  force  curve 
must  have  a  stable  slope  at  speeds 
between  1.1  Vsi  and  1.8  Vsi  with — 

(1)  Flaps  in  the  landing  position; 

(2)  Landing  gear  extended;  and 

(3)  The  airplane  trimmed  at — 

(i)  Vref,  or  the  minimum  trim  speed 
if  higher,  with  power  off;  and 

(ii)  Vref  with  enough  power  to 
maintain  a  3  degree  angle  of  descent. 

32.  Section  23.177  is  revised  to  read 
as  follows: 

§  23.177    Static  directional  and  tateral 
stability. 

(a)  The  static  directional  stability,  as 
shown  by  the  tendency  to  recover  from 
a  wings  level  sideslip  with  the  rudder 
fr«e,  must  be  positive  for  any  landing 
gear  and  flap  position  appropriate  to  the 
takeoff,  climb,  cruise,  approach,  and 
landing  con^gurations.  This  must  be 
shown  with  symmetrical  power  up  to 
maximum  continuous  power,  and  at 
speeds  &t)m  1.2  Vsi  up  to  the  maximum 
allowable  speed  for  the  condition  being 
investigated. 

The  angle  of  sideslip  for  these  tests 
must  be  appropriate  to  the  type  of 
airplane.  At  larger  angles  of  sideslip,  up 
to  that  at  which  full  rudder  is  used  or 
a  control  force  limit  in  §  23.143  is 
reached,  whichever  occurs  first,  and  at 
speeds  from  1.2  Vsi  to  Vq,  the  rudder 
pedal  force  must  not  reverse. 

(b)  The  static  lateral  stability,  as 
shown  by  the  tendency  to  raise  the  low 
wing  in  a  sideslip,  must  be  positive  for 
all  landing  gear  and  flap  positions.  This 
must  be  shown  with  symmetrical  power 
up  to  75  percent  of  maximum 
continuous  power  at  speeds  above  1.2 
Vsr  in  the  takeoff  configuration(s)  and  at 
speeds  above  1.3  Vsi  in  other 
configurations,  up  to  the  maximum 
allowable  speed  for  the  configuration 
being  investigated,  in  the  takeoff,  climb, 
cruise,  and  approach  configurations.  For 
the  landing  configuration,  the  power 
must  be  up  to  that  necessary  to  maintain 
3  degree  angle  of  descent  in  coordinated 
flight.  The  static  lateral  stability  must 
not  be  negative  at  1.2  Vsi  in  the  takeoff 
configuration,  or  at  1.3  Vsi  in  other 
configurations.  The  angle  of  sideslip  for 
these  tests  must  be  appropriate  to  the 
type  of  airplane,  but  in  no  case  may  the 
constant  heading  sideslip  angle  be  less 


than  that  obtainable  with  a  10  degree 
bank,  or  if  less,  the  maximum  bank 
angle  obtainable  with  full  rudder 
deflection  or  150  pound  rudder  force. 

(c)  Paragraph  (b)  of  this  section  does 
not  apply  to  acrobatic  category  airplanes 
certificated  for  inverted  flight. 

(d)  In  straight,  steady  slips  at  1.2  Vsi 
for  any  landing  gear  and  flap  positions, 
and  for  any  symmetrical  power 
conditions  up  to  50  percent  of 
maximum  continuous  power,  the 
aileron  and  rudder  control  movements 
and  forces  must  increase  steadily,  but 
not  necessarily  in  constant  proportion, 
as  the  angle  of  sideslip  is  increased  up 
to  the  maximum  appropriate  to  the  type 
of  airplane.  At  larger  slip  angles,  up  to 
the  angle  at  which  full  rudder  or  aileron 
control  is  used  or  a  control  force  limit 
contained  in  §23.143  is  reached,  the 
aileron  and  rudder  control  movements 
and  forces  must  not  reverse  as  the  angle 
of  sideslip  is  increased.  Rapid  entry 
into,  and  recovery  from,  a  maximum 
sideslip  considered  appropriate  for  the 
airplane  must  not  result  in 
uncontrollable  flight  characteristics. 

33.  Section  23.201  is  revised  to  read 
as  follows: 

§23.201    Wings  level  stall. 

(a)  It  must  be  possible  to  produce  and 
to  correct  roll  by  unreversed  use  of  the 
rolling  control  and  to  produce  and  to 
correct  yaw  by  unreversed  use  of  the 
directional  control,  up  to  the  time  the 
airplane  stalls. 

(b)  The  wings  level  stall 
characteristics  must  be  demonstrated  iii 
flight  as  follows.  Starting  from  a  speed 
at  least  10  knots  above  the  stall  speed, 
the  elevator  control  must  be  pulled  back 
so  that  the  rate  of  speed  reduction  will 
not  exceed  one  knot  per  second  until  a 
stall  is  produced,  as  shewn  by  either: 

(1)  An  uncontrollable  downward 
pitching  motion  of  the  airplane;  or 

(2)  A  downward  pitching  motion  of 
the  airplane  that  results  from  the 
activation  of  a  stall  avoidance  device 
(for  example,  stick  pusher);  or 

(3)  The  control  reaching  the  stop. 

(c)  Normal  use  of  elevator  control  for 
recovery  is  allowed  after  the  downward 
pitching  motion  of  (b)(1)  or  (b)(2)  has 
unmistakably  been  produced,  or  after 
the  control  has  been  held  against  the  . 
stop  for  not  less  than  the  lor>ger  of  two 
seconds  or  the  time  employed  in  the 
minimum  steady  flight  speed 
determination  of  §  23.49. 

(d)  Ehiring  the  entry  into  and  the 
recovery  from  the  maneuver,  it  must  be 
possible  to  prevent  more  than  15 
degrees  of  roll  or  yaw  by  the  normal  use 
of  controls. 


le)  Compliance  with  the  requirements 
•of  this  section  must  te  shown  under  the 
following  conditions: 

(1)  Wing  flaps.  Retracted,  fully 
extended,  and  each  intermediate  normal 
operating  position. 

(2)  Landing  gear.  Retracted  and. 
extended. 

(3)  Cowl  flaps.  Appropriate  to 
configuration. 

(4)  Power 

(i)  Power  off;  and 

(ii)  75  percent  of  maximum 
contiTiuous  power.  However,  if  the 
power-to-weight  ratio  at  75  percent  of 
maximum  continuous  power  results  in 
extreme  nose-up  attitudes,  the  test  may 
be  carried  out  with  the  power  required 
for  le^/el  flight  in  the  landing 
configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  Vso.  exc3pt 
that  the  power  may  not  be  less  than  50 
percent  of  maximum  continuous  power. 

(5)  Trim.  The  airplane  trimmed  at  a 
speed  as  near  1.5  Vsi  as  practicable. 

(6)  Propeller.  Full  increase  r.p.m. 
position  for  the  power  off  condition. 

34.  Section  23.203  is  amended  by 
revising  the  section  heading  and 
introductory  text,  paragraph  (a),  the 
introductory  text  of  paragraph  (b). 
paragraphs  ib)(4j  and  (b)(5).  the 
introductory  text  of  paragraph  (c).  and 
paragraphs  (c)(1)  and  {cj(4),  and  by 
adding  new  paragraphs  (b)(6)  and  (c)(6) 
to  read  as  fbUows: 

§  23.203    Turning  fligtrt  and  accelerated 
turning  stall& 

Turning  flight  and  accelerated  turning 
stalls  must  be  demonstrated  in  tests  as 
followrs: 

fa)  Establish  and  maintain  a 
coordinated  turn  in  ai  30  degree  baiik. 
Reduce  speed  by  steadily  and 
progressively  tightening  the  turn  with 
the  elevator  until  the  airplane  is  stalled, 
as  defined  in  §  23.201(b).  The  rate  of 
speed  reduction  must  be  constant, 
and — 

(1)  For  a  turning  flight  stall,  may  not 
exceed  one  knot  per  second;  and 

(2)  For  an  accelerated  turning  stall,  be 
3  to  5  knots  per  second  with  steadily 
increasing  normal  acceleration. 

(b)  After  the  airplane  has  stalled,  as 
defined  in  §  23.201(b).  it  must  be 
possible  to  regain  wings  level  flight  by 
normal  use  of  the  flight  controls,  but 
without  increasing  power  and  without — . 
♦        •»•*• 

(4)  Exceeding  a  bank  angle  of  60 
degrees  in  the  original  direction  of  the 
turn  or  30  degrees  in  the  opposite 
direction  in  the  case  of  turning  flight 
stalls; 

(5)  Exceeding  a  bank  angle  of  90 
degrees  in  the  original  direction  of  the 
turn  or  60  degrees  in  the  opposite 


directiiHi  in  the  case  of  accelerated 
turning  stalls;  and 

(6)  Exceeding  the  maximum 
permissible  speed  or  allowable  limit 
load  factor. 

(c)  Compliance  with  the  requirements 
of  this  section  must  be  shown  under  the 
following  conditions: 

(1)  U7ng //ops:  Retracted,  fully 
extended,  and  each  intermediate  normal 
operating  position; 

*  •        *        * '       ♦ 

(4)  Power: 

(i)  Power  off;  and 

(ii)  75  percent  of  maximum 
continuous  power.  However,  if  the 
power-to-weight  ratio  at  75  percent  of 
maximum  continuous  power  results  in 
extreme  nose-up  attitudes,  the  test  may 
be  carried  out  with  the  power  required 
for  level  flight  in  the  landing 
configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  Vso,  except 
that  the  power  may  not  be  less  than  50 
percent  of  maximum  continuous  power. 

*  •        *        •        • 

(6)  Propelier.  Full  increase  r.p.m. 
position  for  the  power  off  condition. 

§23.205    [Removed] 

35.  Section  23.205  is  removed. 

36.  Section  23.207  is  amended  by 
revising  paragraphs  (c)  and  (d),  and  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

§  23.207    Stall  warning. 

*  *         •         *         «      - 

(c)  During  the  stall  tests  required  by     • 
§  23,201(b)  and  §  23,203{a}(l).  the  stall 
warning  must  begin  at  a  speed 
exceeding  the  stalling  speed  by  a  margin 
of  not  less  than  5  knots  and  must 
continue  until  the  stall  occurs. 

(d)  When  following  the  procedures 
furnished  in  accordance  with  §23.1585, 
the  stall  warning  must  not  occur  during 
a  takeoff  with  all  engines  operating,  a 
takeoff  continued  vvith  one  engine 
inoperative,  or  during  an  approach  to 
landing. 

(e)  During  the  stall  tests  required  by 
§  23.203(a)(2),  the  stall  warning  must 
begin  sufficiently  in  advance  of  the  stall 
for  the  stall  to  be  averted  by  pilot  action 
taken  after  the  stall  warning  first  occurs. 

(0  For  acrobatic  category  airplanes,  an 
artijicial  stall  warning  may  be  mutable, 
provided  that  it  is  armed  automatically 
during  takeoff  and  rearmed 
automatically  in  the  approach 
configuration. 

37.  Sef;tion  23.221  is  revised  to  read 
as  follows: 

§23.221    Spinning. 

(a)  Normal  category  airplanes.  A 
single-engine,  normal  category  airplane 
must  be  able  to  recover  from  a  one-turn 


spin  or  a  three-second  spin,  whichever 
takes  longer,  in  iK)t  more  than  one 
additional  turn  after  initiation  of  the 
first  control  action  for  recovery,  or 
demonstrate  compliance  with  the 
optional  spin  resistant  requirements  of 
this  section. 

(1)  The  following  apply  to  one  turn  or 
three  second  spins: 

(i)  For  both  the  flaps-retracted  and 
flaps-extended  conditions,  the 
appUcable  airspeed  limit  and  positive 
limit  maneuvering  load  factor  must  not 
be  exceeded; 

(ii)  No  control  forces  or  characteristic 
encountered  during  the  spin  or  recovery 
may  adversely  affect  prompt  recover}'; 

(iii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 
flight  or  engine  power  controls  either  at 
the  entry  into  or  during  the  spin;  and 

(iv)  For  the  flaps-extended  coixdition. 
the  flaps  may  be  retracted  diuing  the 
recover}'  but  not  before  rotation  has 
ceased. 

(2)  At  the  applicant's  option,  the 
airplane  may  be  demonstrated  to  be  spin 
resistant  by  the  following: 

(i)  During  the  stall  maneuver 
contained  in  §23.201.  the  pitch  control 
must  be  pulled  back  and  held  against 
the  stop.  Then,  using  ailerons  and 
rudders  in  the  proper  direction,  it  mu!;t 
be  possible  to  maintain  wings-level 
flight  within  15  degrees  of  bank  and  to 
roll  the  airplane  from  a  30  degree  bank 
in  one  direction  to  a  30  degree  bank  in 
the  other  direction; 

(ii)  Reduce  the  airplane  speed  using 
pitch  control  at  a  rate  of  approximately 
one  knot  per  second  until  the  pitch 
control  reaches  the  stop;  then,  with  the 
pitch  control  pulled  back  and  held 
against  the  stop,  apply  full  rudder 
control  in  a  manner  to  promote  ?pin 
entry  for  a  period  of  se\'en  seconds  or 
through  a  360  degree  heading  change, 
whichever  occurs  first.  If  the  360  degree 
heading  change  is  reached  first,  it  must 
have  taken  no  fewer  than  four  seconds. 
This  maneuver  must  be  performed  first 
with  the  ailerons  in  the  neutral  position, 
and  then  with  the  ailerons  deflected 
opposite  the  direction  of  turn  in  the 
most  adverse  manner.  Power  and 
airplane  configuration  must  be  set  in 
accordance  with  §  23.201(e)  without 
change  during  the  maneuver.  At  the  end 
of  seven  seconds  or  a  360  degree 
heading  change,  the  airplane  must 
respond  immediately  and  normally  to 
primary  flight  controls  applied  to  regain 
coordinated,  unstalled  flight  without 
reversal  of  control  effect  and  without 
exceeding  the  temporary  control  forces 
specified  by  §  23.143(c):  and 

(iii)  Compliance  with  §§  23.201  and 
23.203  must  be  demonstrated  with  the 
airplane  in  uncoordinated  flight. 
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unpaved  runways  having  the  roughest 
surface  that  may  reasonably  be  expected 
in  normal  operation. 

40.  A  new  §  23.237  is  added  to  read 
as  follows: 

§  23.237    Operation  on  water. 

A  wave  height,  demonstrated  to  be 
safe  for  operation,  and  any  necessary 
water  handling  procedures  for  seaplanes 
and  amphibians  must  be  established. 

§23.253    [Amended] 

41.  Section  23.253  is  amended  by 
removing  paragraph  (b)(1)  and  by 
redesignating  paragraphs  (b)(2)  and 
(b)(3)  as  paragraphs  (b)(1)  and  (b)(2). 

42.  Section  23.562  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  23.562    Emergency  landing  dynamic 
conditions. 

***** 

(d)  For  all  single-engine  airplanes 
with  a  Vso  of  more  than  61  knots  at 
maximum  weight,  and  those 
multiengine  airplanes  of  6,000  pounds 
or  less  maximum  weight  with  a  Vso  of 
more  than  61  knots  at  maximum  weight 
that  do  not  comply  with  §  23.67(a)(1); 
***** 

43.  Section  23.1325  is  amended  by 
revising  paragraph  (e)  and  removing  and 
reserving  paragraph  (f)  to  read  as 
follows: 

§23.1325    Static  pressure  system. 

***** 

(e)  Each  static  pressure  system  must 
be  calibrated  in  flight  to  determine  the 
system  error.  The  system  error,  in 
indicated  pressure  altitude,  at  sea-level, 
with  a  standard  atmosphere,  excluding 
instrument  calibration  error,  may  not 
exceed  ±30  feet  per  100  knot  speed  for 
the  appropriate  configuration  in  the 
speed  range  between  1.3  Vso  with  flaps 
extended,  and  1.8  Vsi  with  flaps 
retracted.  However,  the  error  need  not 
be  less  than  30  feet. 
***** 

44.  Section  23.1511  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  23.151 1    Flap  extended  speed. 

(a)*   *   * 

(1)  Not  less  than  the  minimum  value 
of  Vf  allowed  in  §  23.345(b);  and 

(2)  Not  more  than  Vp  established 

under§23.345(a).  (c),  and(d). 

***** 

45.  Section  23.1521  is  amended  by 
revising  paragraphs  (b)(5)  and  (e)  to  read 
as  follows: 

§  23. 1 521    Powerplant  II  mitations. 


rgs 


(b)*  *  * 

(5)  The  maximum  allowable  cylinder 
head  {as  applicable),  liquid  coolant  and 
oil  temperatures. 

***** 

(e)  Ambient  temperature.  For  all 
airplanes  except  reciprocating  engine- 
powered  airplanes  of  6,000  pounds  or 
less  maximum  weight,  ambient 
temperature  limitations  (including 
limitations  for  winterization 
installations  if  appUcable)  must  be 
established  as  the  maximum  ambient 
atmospheric  temperature  at  which 
compliance  with  the  cooling  provisions, 
of  §§23.1041  through  23.1047  is  shown. 

46.  Section  23.1543  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§23.1543    Instrument  markings:  general. 

***** 

(c)  All  related  instruments  must  be 
calibrated  in  compatible  units. 

47.  Section  23.1545  is  amended  by 
revising  paragraphs  (b)(5)  and  (b)(6)  to 
read  as  follows; 

§23.1545    Airspeed  indicator. 

***** 

(b)*  •  • 

(5)  For  reciprocating  multiengine- 
powered  airplanes  of  6,000  pounds  or 
less  maximum  weight,  for  the  speed  at 
which  compliance  has  been  shown  with 
§  23.69(b)  relating  to  rate  of  climb  at 
maximum  weight  and  at  sea  level,  a 
blue  radial  line. 

(6)  For  reciprocating  mulitengine- 
powered  airplanes  of  6,000  pounds  or 
less  maximum  weight,  for  the  maximum 
value  of  minimum  control  speed,  Vmc. 
(one-engine-inoperative)  determined 
under  §  23.149(b),  a  red  radial  line. 

•  *        *        »        • 

48.  Section  23.1553  is  revised  to  read 
as  follows: 

§23.1553    Fuel  quantity  indicator. 

A  red  radial  line  must  be  marked  on 
each  indicator  at  the  calibrated  zero 
reading,  as  specified  in  §  23.1337(b)(1). 

49.  Section  23.1555  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§  23.1 555    Control  markings. 

*  *         «.  .    ■  *        * 
(e)  *   •   *     .     • 

(2)  Each  emergency  control  must  be 
red  and  must  be  marked  as  to  method 
of  operation.  No  control  other  than  an 
emergency  control  shall  be  this  color. 

50.  Section  23.1559  is  revised  to  read 
as  follows: 

§23.1559    Operating  limitations  placard, 
(a)  There  must  be  a  placard  in  clear 
view  of  the  pilot  stating — 


(1)  That  the  airplane  must  be  operated 
in  accordance  with  the  Airplane  Flight 
Manual;  and 

(2)  The  certification  category  of  the 
airplane  to  which  the  placards  apply. 

(b)  For  airplanes  certificated  in  more 
than  one  category,  there  must  be  a 
placard  in  clear  view  of  the  pilot  stating 
that  other  limitations  are  contained  in 
the  Airplane  Flight  Manual. 

(c)  There  must  be  a  placard  in  clear 
view  of  th©  pilot  that  specifies  the  kind 
of  operations  to  which  the  operation  of 
the  airplane  is  limited  or  from  which  it 
is  prohibited^mder  §  23.1525. 

51.  Section  23.1563  is  amended  by 
adding  a  new  paragraph  (t :)  to  read  as 
follows: 

§23.1563    Airspeed  placards. 

•  '••■»* 

(c)  For  reciprocating  niulti«ngihe- 
powered  airplanes  of  more  than  6,000 
pounds  maximum  weight,  and  turbine 
engine-powered  airplanes,  the 
maximuiD  value  of  the  minimum 
control  speed.  Vmc,  (one-engine- 
iiioperative)  determined  under 
§23.149(bJ. 

52.  Section  23.1567  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  23.1567    Flight  maneuver  placard. 

•  •        *        «         * 

(d)  For  acrobatic  category  airplanes 
and  utility  category  airplanes  approved 
for  spiixning.  thuere  must  be  a  placard  in 
clear  view  of  the  pilot — 

(1)  Listing  the  control  actions  for 
recovery  from  spinning  maneuvers;  and 

(2)  Stating  that  recovery  must  be 
initiated  when  spiral  characteristics 
appear,  or  after  not  more  than  six  turns 
or  not  more  than  any  greater  number  of 
turns  for  which  the  airplane  has  been 
certificated. 

53.  Section  23.1581  is  amended  by 
adding  new  paragraphs  (a)(3)  and  (c). 
and  by  revising  the  introductory  text  of 
paragraph  (bM2)  and  paragraph "(d)  to 
read  as  follows: 

§23.1581    General. 

(a)  *  '  * 

(3)  Further  information  necessary  to 
comply  with  the  relevant  operating 
rules. 

(b)  •  *  • 

(2)  The  requirements  of  paragraph 
(b)(1)  of  this  section  do  not  apply  to 
reciprocating  engine-powered  airplanes 
of  6,000  pounds  or  less  maximum 
weight,  if  the  following  is  met: 
•        *        *        •        • 

(c)  The  units  used  in  the  Airplane 
Flight  Manual  must  be  the  same  as  those 
marked  on  the  appropriate  instruments 
^ind  placards. 


(dj  All  Airplane  Flight  Manual 
operational  airspeeds,  unless  otherwise 
specified,  must  be  presented  as 
indicated  airspeeds. 

*  •        •        *        • 

54.  Section  23.1583  is  amended  by 
revising  the  introductory  text  for  the 
section,  and  paragraphs  (a)(3) 
introductory  text.  (a)(3)(i),  {c)(3),  (c)(4). 
(d),  (e),(f),  and  (g);  by  redesignating 
paragraplis  (k).  (1),  and  (m)  as 
paragraphs  (i).  (j).  and  (k),  respectively 
and  revising  them;  and  by  adding  new 
paragraphs  (c)(5).  (c)(6).  (1).  (m).  (n).  to), 
and  (p)  to  read  as  follows: 

§23.1583    Operating  limiUtions. 

The  Airplane  Flight  Manual  must 
contain  operating  limitations 
,  determined  under  part  23.  including  the 
following — 

(a)  *  •  * 

(3)  In  addition,  for  turbine  powered 
commuter  category  airplanes — 

(i)  The  maximum  operating  limit 
speed.  Vwo/MMoand  a  statement  that 
this  sp)eed  must  not  be  deliberately 
exceeded  in  any  regime  of  flight  (climb, 
cruise  or  descent)  unless  a  higher  speed 
is  authorized  for  flight  test  or  pilot 
training; 

•  '  .  ■  •         •        •        • 

(c)  •  *  * 

(3)  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
airplanes  of  more  than  6,000  f>ounds 
maximum  weight  and  for  turbine 
engine-powered  airplanes  in  the  normal, 
utility,  and  acrobatic  category, 
performance  operating  limitations  as 
follows — 

(i)  The  maximum  takeoff  weight  for 
each  airport  altitude  and  ambient 
temperature  within  the  range  selected 
by  the  applicant  at  wrbJch  the  airplane 
comphes  with  the  climb  requirements  of 
§  23.63(c)(1). 

(ii)  The  maximum  landing  weight  for 
each  airport  altitude  and  ambient 
temperature  within  the  range  selected 
by  the  applicant  at  which  the  airplane 
complies  with  the  climb  requirements  of 
§  23.63(c)(2). 

(4)  For  commuter  category  airplanes, 
the  maximum  takeoff  weight  for  e.ach 
airport  altitude  and  ambient 
temperature  within  the  range  selected 
by  the  applicant  at  which — 

(i)  The  airplane  complies  with  the 
climb  requirements  of  §  23.63(d)(1);  and 

(ii)  The  accelerate-stop  distance 
determined  under  §  23.55  is  equal  to  the 
available  runway  length  plus  the  length 
of  any  stopway,  if  utilized;  and  either: 

(iii)  The  takeoff  distance  determined 
under  §  23.59(a)  is  equal  to  the  available 
runway  length;  or 

(iv)  At  the  option  of  the  applicant,  the 
takeoff  distance  determined  under 


•  §  23.59(a)  is  equal  to  the  available 
runway  length  plus  the  length  of  any 
clearway  and  the  takeoff  run  determined 
under  §  23.59(b)  is  equal  to  the  available 
runway  length. 

(5)  For  commuter  category  airplanes, 
the  maximum  landing  weight  for  each 
airport  altitude  within  the  range 
selected  by  the  applicant  at  which — 

(i)  The  airplane  complies  with  the 
climb  requirements  of  §  23.63(d)(2)  for 
ambient  temperatures  within  the  range 
selected  bv  the  applicant;  and 

(ii)  The  landing  distance  determined 
under  §  23.75  for  standard  temperatures 
is  equal  to  the  available  runway  length. 

(6j  The  maximum  aero  wing  fuel 
weight,  where  relevant,  as  established  in 
accordance  with  §  23.343. 

(d)  Center  of  gravity.  The  established 
center  of  gravity  limits. 

(e)  Maneuvers.  The  following 
authorized  maneuvers,  appropriate 
airspeed  limitations,  and  unauthorized 
majieuvers,  as  prescribed  in  this  section. 

(1)  Normal  category  airplanes.  No 
acrobatic  maneuvers,  including  spins, 
are  authorized. 

(2)  Utility  category  airplanes.  A  list  of 
authorized  maneuvers  demonstrated  in 
the  type  flight  tests,  together  with 
recommended  entry  speeds  and  any 
other  associated  limitations.  No  other 
maneuver  is  authorized. 

(3)  Acrobatic  category  airplanes.  A 
list  of  approved  flight  maneuvers 
demonstrated  in  the  type  flight  tests, 
together  with  recommended  entry 
speeds  and  any  other  associated 
limitations. 

(4)  Acrobatic  category  airplanes  and 
utility  category  airplanes  approved  for 
spinning.  Spin  recovery  procedure 
established  to  show  compliance  with 

§  23.221(c). 

(5)  Commuter  category  airplanes. 
Maneuvers  are  limited  to  any  maneuver 
incident  to  normal  fl>'ing,  stalls  (except 
whip  stalls)  and  steep  turns  in  which 
th^  angle  of  bank  is  not  more  than  60 
degrees. 

(f)  Maneuver  load  factor.  The  positive 
limit  load  factors  in  g's,  and,  in 
addition,  the  negative  Umit  load  factor 
for  acrobatic  category  airplanes. 

(g)  Minimum  fligiit  crew.  The  number 
and  functions  of  the  minimum  flight 
c:rew  determined  under  §  23.1523. 

•        «        »        »        • 

(i)  Maximum  operating  altitude.  The 
maximum  nltitudeestabfished  under 
§23.1527 

(j)  Maximum  passenger  seating 
configuration.  The  maximum  passenger 
.seating  configuration. 

(k)  Allowable  lateral  fuel  loading.  The 
maximum  allowable  lateral  fuel  loading 
differential,  if  less  than  the  maximum 
possible. 
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§23.1585    Operatint 

(a)  For  all  airpla 
concerning  norma 
applicable),  and 
and  other  pertinen 
necessary  for  safe 
achievement  of  the 
performance  must 
including — 
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(4)  Procedures  ' 
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approach  and  land 
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(6)  For  seaplanes 
water  handling 
demonstrated  wavi  \ 

(b)  In  addition  tc 
section,  for  all 
the  procedures 
conriguration(s)  foi 
engine  failure,  in 
§23.71  and  the  su 
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(2)  Procedures,  speeds,  and 
conflguration(s)  for  making  a  balked 
landing  with  one  engine  inoperative  and 
the  conditions  under  which  a  balked 
landing  can  be  performed  safely,  or  a 
warning  against  attempting  a  balked 
landing; 

(3)  The  VssE  determined  in  §  23.149; 
and 

(4)  Procedures  for  restarting  any 
engine  in  flight  including  the  effects  of 
altitude. 

(d)  In  addition  to  paragraphs  (a)  and 
either  (b)  or  (c)  of  this  section,  as 
appropriate,  for  all  normal,  utility,  and 
acrobatic  category  airplanes,  the 
following  information  must  be 
furnished: 

(1)  Procedures,  speeds,  and 
configuration(s)  for  making  a  normal 
takeoff,  in  accordance  with  §  23.51(a) 
and  (b),  and  §  23.53(a)  and  (b),  and  the 
subsequent  climb,  in  accordance  with 
§23.65  and  §  23.69(a). 

(2)  Procedures  for  abandoning  a 
takeoff  due  to  engine  failure  or  other 
cause. 

(e)  In  addition  to  paragraphs  (a),  (c), 
and  (d)  of  this  section,  for  all  normal, 
utility,  and  acrobatic  category 
multiengine  airplanes,  the  information 
must  include  the  following: 

(1)  Procedures  and  speeds  for 
continuing  a  takeoff  following  engine 
failure  and  the  conditions  under  which 
takeoff  can  safely  be  continued,  or  a 
warning  against  attempting  to  continue 
the  takeoff. 

(2)  Procedures,  speeds,  and 
configurations  for  continuing  a  climb 
following  engine  failure,  after  takeoff,  in 
accordance  with  §  23.67,  or  enroute,  in 
accordance  with  §  23.69(b). 

(f)  In  addition  to  paragraphs  (a)  and 
(c)  of  this  section,  for  commuter 
category  airplanes,  the  information  must 
include  the  following: 

(1)  Procedures,  speeds,  and 
configuration(s)  for  making  a  normal 
takeoff. 

(2)  Procedures  and  speeds  for  carrying 
out  an  accelerate-stop  in  accordance 
with  §23.55. 

(3)  Procedures  and  speeds  for 
continuing  a  takeoff  following  engine 
failure  in  accordance  with  §  23.59(a)(1) 
and  for  following  the  flight  path 
determined  with  §23.57  and  23.61(a). 

(g)  For  multiengine  airplanes, 
information  identifying  each  operating 
condition  in  which  the  fuel  system 
independence  prescribed  in  §23.953  is 
necessary  for  safety  must  be  furnished, 
together  with  instructions  for  placing 
the  fuel  system  in  a  configuration  used 
to  show  compliance  with  that  section. 

(h)  For  each  airplane  showing 
compliance  with  §  23.1353(g)(2)  or 
(g)(3),  the  operating  procedures  for 


disconnecting  the  battery  from  its 
charging  source  mu^  be  furnished. 

(i)  Information  on  the  total  quantity  of 
usable  fuel  for  each  fuel  tank,  and  the 
effect  on  the  usable  fuel  quantity,  as  a 
result  of  a  failure  of  any  pump,  must  be 
furnished. 

(j)  Procedures  for  the  safe  operation  of 
the  airplane's  systems  and  equipment, 
both  in  normal  use  and  in  the  event  of 
malfunction,  must  be  furnished. 

56.  Section  23.1587  is  revised  to  read 
as  follows: 

§  23. 1 587    Performance  information 

Unless  otherwise  prescribed, 
performance  information  must  be 
provided  over  the  altitude  and 
temperature  ranges  required  by 
§  23.45(b). 

(a)  For  all  airplanes,  the  following 
information  must  be  furnished — 

(1)  The  stalling  speeds  Vso  and  Vsi 
with  the  landing  gear  and  wing  flaps 
retracted,  determined  at  maximum 
weight  under  §  23.49,  and  the  effect  on 
these  stalling  speeds  of  angles  of  bank 
up  to  60  degrees; 

(2)  The  steady  rate  and  gradient  of 
climb  with  all  engines  operating, 
determined  under  §  23.69(a); 

(3)  The  landing  distance,  determined 
under  §  23.75  for  each  airport  altitude 
and  standard  temperature,  and  the  type 
of  surface  for  which  it  is  valid; 

(4)  The  effect  on  landing  distances  of 
operation  on  other  than  smooth  hard 
surfaces,  when  dry,  determined  under 
§  23.45(g);  and 

(5)  The  effect  on  landing  distances  of 
runway  slope  and  50  percent  of  the 
headwind  component  and  150  percent 
of  the  tailwind  component. 

(b)  In  addition  to  paragraph  (a)  of  this 
section,  for  all  normal,  utility,  and 
acrobatic  category  reciprocating  engine- 
powered  airplanes  of  6,000  pounds  or 
less  maximum  weight,  the  steady  angle 
of  clinib/descent,  determined  under 

§  23.77(a),  must  be  furnished. 

(c)  In  addition  to  paragraphs  (a)  and 
(b)  of  this  section,  if  appropriate,  for 
normal,  utility,  and  acrobatic  category 
airplanesr  the  following  information 
must  be  furnished — 

(1)  The  takeoff  distance,  determined 
under  §  23.53  and  the  type  of  surface  for 
which  it  is  valid. 

(2)  The  effect  on  takeoff  distance  of 
operation  on  other  than  smooth  hard 
surfaces,  when  dry,  determined  under 
§  23.45(g); 

(3)  The  effect  on  takeoff  distance  of 
runway  slope  and  50  percent  of  the  . 
headwind  component  and  150  percent 
of  the  tailwind  component; 

(4)  For  multiengine  reciprocating 
engine-powered  airplanes  of  more  than 
6,000  pounds  maximum  weight  and 


multiengine  turbine  powered  airplanes, 
the  one-engine-inoperative  takeoff 
climb/descent  gradient,  determined 
under  §23.66; 

(5)  For  multiengine  airplanes,  the 
enroute  rate  and  gradient  of  chmb/ 
descent  with  one  engine  inoperative, 
determined  under  §  23.69(b);  and 

(6)  For  single-engine  airplanes,  the 
glide  performance  determined  under 
§23.71. 

(d)  In  addition  to  paragraph  (a)  of  this 
section,  for  commuter  category 
airplanes,  the  following  information 
must  be  furnished — 

(1)  The  accelerate-stop  distance 
determined  under  §  23.55; 

(2)  The  takeoff  distance  determined 
under  §  23.59(a); 

(3)  At  the  option  of  the  applicant,  the 
takeoff  run  determined  under  §  23.59(b); 

(4)  The  effect  on  accelerate-stop 
distance,  takeoff  distance  and,  if 
determined,  takeoff  nm,  of  operation  on 
other  than  smooth  hard  surfaces,  when 
dry,  determined  under  §  23.45(g); 

(5)  The  effect  on  accelerate-stop 
distance,  takeoff  distance,  and  if 
determined,  takeoff  run,  of  nmway 
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slope  and  50  percent  of  the  headwind 
component  and  150  percent  of  the 
tailwind  component; 

(6)  The  net  takeoff  flight  path 
determined  imder  §  23.61(b); 

(7)  The  enroute  gradient  of  climb/ 
descent  v/iih  one  engine  inoperative, 
determined  under  §  23.69(b); 

(8)  The  effect,  on  the  net  takeoff  flight 
path  and  on  the  enroute  gradient  of 
climb/descent  with  one  engine 
inoperative,  of  50  percent  of  the 
headwind  component  and  150  percent 
of  the  tailwind  component; 

(9)  Overweight  landing  performance 
information  (determined  by 
extrapolation  and  computed  for  the 
range  of  weights  between  the  maximum 
landing  and  maximum  takeoff  weights) 
as  follows — 

(i)  The  maximum  weight  for  each 
airport  altitude  and  ambient 
temperature  at  which  the  airplane 
complies  with  the  climb  requirements  of 
§  23.63(d)(2);  and 

(ii)  The  landing  distance  determined 
under  §  23.75  for  each  airport  altitude 
and  standard  temperature. 


(10)  The  relationship  between  IAS 
and  CAS  determined  in  accordance  with 
§  23.1323(b)  and  (c). 

(11)  The  altimeter  system  calibration 
required  by  §  23.1325(e). 

57.  Section  23.1589  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  23.1 589    Loading  information. 

*         •         •         *        » 

(b)  Appropriate  loading  instructions 
for  each  possible  loading  condition 
between  the  maximum  and  minimum 
weights  established  under  §  23.25,  to 
facilitate  the  center  of  gravity  remaining 
wdthin  the  limits  established  under 
§23.23. 

Appendix  E  to  Part  23 — [Removed] 

58.  Appendix  E  to  Part  23  is  removed. 

Issued  in  Washington,  DC,  on  July  19, 
1994. 

Elizabeth  Yoest, 

Acting  Director,  Aircraft  Certification  Senice. 
(PR  Doc.  94-17994  Filed  7^22-94:  8:45  am) 
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summary:  The  Offic  >  of  Management 
and  Budget  is  revisi  ig  Circular  No.  A- 
130,  Management  o  Federal 
Information  Resoun  es  (hereafter 
referred  to  as  Circul  ir  A-130).  The 
revision  is  being  doi  le  in  stages. 

Transmittal  1  to  C  ircular  A-130, 
effective  June  25,  li  93,  and  published 
on  July  2, 1993  (58  I'R  36068)  addressed 
the  Information  Mai  agement  Policy 
section  of  the  Circu  ar  (Section  8a),  as 
well  as  Appendix  I.  'Federal  Agency 
Responsibilities  for  Vlaintaining 
Records  About  Individuals."  That 
issuance  dealt  primi  irily  with  how  the 
Federal  government  manages  its 
information  holding  s,  particularly 
information  exchan  ;e  with  the  public. 

The  revisions  con  ained  herein 
address  agencies'  in  emal  management 
practices  for  inform;  ition  systems  and 
information  technol  3gy  (Section  8b). 
These  revisions  to  tl  le  circular:  (1) 
promote  agency  invi  tstments  in 
information  technol  jgy  that  improve 
service  delivery  to  t  le  public,  reduce 
burden  on  the  publi :,  and  lower  the  cost 
of  Federal  program  i  idministration;  (2) 
encourage  agencies  o  use  information 
technology  as  a  stra'  egic  resource  to 
promote  fundament  j1  reevaluation  of 
federal  agency  work  processes, 
organizational  struc  iires,  and  ways  of 
interacting  with  the  public;  and  (3) 
recognize  the  chang  !s  in  the  technical, 
legal,  and  operation  il  environment  that 
agencies  face  when  nanaging 
information  technol  ogy. 

Also,  the  revision  >  make  minor 
changes  to  Section  !  j  "Background," 
Section  6,  "Definitidns,"  Section  7, 
"Basic  Consideratiois  and 
Assumptions,"  and  Appendix  IV, 
"Analysis  of  Key  Se  [;tions"  of  the 
Circular. 

DATE:  The  revisions  to  the  Circular  are 
effective  July  15,  19)4. 
ELECTRONIC  AVAILAB  LITV:  This  document 
is  available  in  electionic  form  at  no 
charge  from  FIDWC  |RLD*\  a  service  of 
the  National  Techni  cal  Information 
Service.  To  access  I  le  document  using 
a  computer  and  a  m  idem,  dial  (703) 


321-8020;  from  the 


FEDWORLD  menu, 


ntemet,  telnet  to 


fedworId.gov  (192.2  J9.92.201).  From  the 


Bnter  "/svv-/jouse". 


which  will  connect  you  to  the  White 
House  Library  of  files.  At  the  White 
House  Library,  enter  "fkal30",  which 
urill  list  all  files  in  the  system  associated 
with  OMB  Circular  A-130.  The  revised 
circular  will  be  clearly  marked,  with  the 
word  "REVISED."  These  files  can  also 
be  accessed  using  the  Internet  File 
Transfer  Protocol  by  connecting  to 
ftp.fedworld.gov  (192.239.92.205).  Go  to 
directory  "w-house"  and  look  for  files 
beginning  with  "A-130." 
FOR  FURTHER  INFORMATION  CONTACT:  All 
questions  or  inquiries  should  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503.  Telephone:  (202)  395-3785. 
Interested  parties  may  obtain  copies  of 
the  original  OMB  Circular  A-130  (50  FR 
52730)  and  Transmittal  1  (58  FR  36070) 
from  the  Executive  Office  of  the 
President,  Publications  Services,  by 
calling  (202)  395-7732,  between  9  am 
and  4  pm  EST. 
SUPPLEMENTARY  INFORMATION 

Background 

The  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  assigns  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  responsibility  for  maintaining  a 
comprehensive  set  of  information 
resources  management  policies,  and  for 
promoting  the  application  of 
information  technology  to  improve  the 
use  and  dissemination  of  information  in 
the  operation  of  Federal  programs.  To 
fulfill  these  responsibilities.  OMB 
originally  issued  Circular  No.  A-130, 
Management  of  Federal  Information 
Resources  (50  FR  52730;  December  24, 
1985),  which  provided  a  policy 
framework  for  Federal  information 
resources  management  (IRM).  Since  the 
Circular  was  issued  in  1985,  Congress 
has  enacted  several  laws  bearing  on  the 
information  technology  management 
section  of  the  Circular,  especially 
amendments  to  the  Paperwork 
Reduction  Act  (Pub.  L.  99-500). 

OMB  published  four  notices  relating 
to  this  revision  of  the  Circular.  Chi 
March  4. 1991,  OMB  published  a  notice 
setting  forth  plans  for  revising  all  of  the 
Circular  (56  FR  9026)  and  on  April  29, 
1992,  OMB  specifically  requested 
comments  on  topics  for  the  proposed 
revision  to  Section  8b,  Information 
Systems  and  Information  Technology 
Management,  of  the  Circular  (57  FR 
18296).  On  July  2.  1993,  OMB  published 
a  notice  (58  FR  36068)  amending  most 
of  the  Circular;  in  that  notice,  OMB 
stated  its  plans  for  amending  other  parts 
of  the  Circular  (58  FR  36069-70).  On 
September  10, 1993,  OMB  published  a 
notice  (58  FR  47790)  requesting 


comment  on  the  proposed  changes  to 
the  information  technology  portion  of 
the  Circular. 

Structure  of  this  Revision 

This  revision  substantially 
reorganizes  Section  8b,  Information 
Systems  and  Information  Technology 
Management,  which  was  issued  in  1985 
(50  FR  52736-37,  December  24, 1985). 
For  the  convenience  of  readers  of  the 
circular,  this  issuance  fully  incorporates 
and  supersedes  Transmittal  1  of  Circular 
A-130,  which  revised  Section  8a  and 
other  related  sections  dealing  with 
information  management  (58  FR  36070, 
July  2, 1993).  This  revision  primarily 
addresses  portions  of  the  Circular  that 
were  not  revised  in  the  July  1993 
Federal  Register  notice  (i.e.,  Section  8b 
and  Appendix  II).  However,  this 
issuance  alsaaffects  Section  5, 
Background,  Section  6,  Definitions, 
Section  7,  Basic  Considerations  and 
Assumptions,  and  Appendix  IV, 
Analysis  of  Key  Sections,  which  were 
previously  revised  in  the  July  1993 
notice. 

Outline  of  Circular  A-130  [as 
Revised): 

1.  Purpose:  [Unchanged;  see  58  FR 
3607O] 

2.  Rescissions:  [Unchanged;  see  58  FR 
36070) 

3.  Authorities:  [Unchanged;  see  58  FR 
36070) 

4.  Applicability  and  Scope: 
(Unchanged;  see  58  FR  36070] 

5.  Background:  [Changed] 

6.  Definitions:  [Changed] 

7.  Basic  Considerations  and 
y^ssumpfions;  [Changed] 

8.  Policies: 

a.  Information  Management  Policy: 
[Unchanged;  see  58  FR  36071-73) 

b.  Information  Systems  and 
Information.  Technology  Management: 
(Changed) 

9.  Assignment  of  Responsibilities: 
[Unchanged;  see  58  FR  36073-74] 

10.  Oversight:  [Unchanged;  see  58  FR 
36074] 

11.  Effectiveness:  [Unchanged;  see  58 
FR  36074] 

12.  /nquiries; -[Unchanged;  see  58  FR 
36074] 

13.  Sunset  Review  Date:  [Unchanged; 
see  58  FR  36075] 

Appendix  I:  Federal  Agency 
Responsibilities  for  Maintaining  Records 
about  Individuals  [Unchanged;  see  58 
FR  36075-79] 

Appendix  II:  Cost  Accounting,  Cost 
Recovery,  and  Interagency  Sharing  of 
Information  Technology  Facilities 
[Deleted] 

Appendix  III:  Security  of  Federal 
Automated  Information  S^tems 
[Unchanged;  sec  50  FR  52742-44] 


Appendix  IV:  Analysis  of  Key 
Sections  [Changed] 

Summary  of  Revisions 

Section  5.  Background.  This  revision 
substitutes  the  term  "information 
resources  management"  for  the  term 
"information  management"  in  the  first 
sentence. 

Section  6.  Definitions. 

This  revision  to  the  Circular  adds 
definitions  for  the  terms  "full  costs," 
"information  management," 
"information  resources,"  "information 
processing  service  organization," 
"information  systems  life  cycle,"  "major 
information  systems,"  and  "service 
recipient."  In  addition,  the  revision 
amends  the  definitions  for  the  terms 
"information  resources  management" 
and  "information  system."  The 
following  summarizes  the  changes  to 
Section  6. 

The  term  "full  costs"  describes  the 
costs  agencies  should  account  for  when 
charging  for  services  provided  by  an 
Information  Processing  Service 
Organization  (IPSO).  "This  definition  is 
changed  from  the  September  10,  1993, 
proposal  (58  FR  47793).  The  new 
definition  has  been  made  more  detailed 
in  response  to  agency  comments. 

The  term  "information  management" 
is  defined  to  distinguish  the 
management  of  information  from  the 
management  of  information  technology 
where  necessary. 

The  term  "iniormation  resources," 
implied  in  Qrcular  A-130's  previous 
definition  of  "information  resources 
management"  (Sec.  6i,  58  FR  36070),  is 
defined  specifically  in  order  to  broaden 
the  applicability  of  some  policy 
statements  beyond  just  information 
technology  or  just  information. 

The  term  "information  resources 
management"  is  changed  from  the  July 
2, 1993,  issuance  (Sec.  6i,  58  FR  36070) 
to  emphasize  the  process  of  managing 
information  resources  instead  of  listing 
management  activities  for  information 
resources. 

The  term  "information  system"  is 
changed  from  the  July  2, 1993,  issuance 
(Sec.  6j,  58  FR  36070)  to  stress  that 
information  systems  are  discrete  sets  of 
resources — not  just  processes. 

"Information  systems  life  cycle,"  a 
term  formerly  contained  in  Appendix  IV 
(50  FR  52749),  is  moved  into  SecUon  6 
consistent  with  the  discussion  of 
information  systems  management 
oversight  in  Section  8b(3). 

The  now  term  "infornialion 
"processing  services  organization"  (IPSO) 
replaces  the  term  "information 
technology  facility  '  (Sec.  6l,  58  FR 
36071),  which  is  deleted.  This  final 
issuance  defines  the  term  differently 


than  proposed  (Sec.  61,  58  FR  47793)  in 
response  to  agency  comments. 

The  definition  of  "major  information 
system"  is  changed  slightly  from  the 
proposal  (Sec.  6ra,  58  FR  47793)  for 
clarity. 

"Service  recipierit"  is  a  new  term 
used  solely  in  the  context  of  interagency 
sharing  or  cross-servicing  of  information 
resources  for  purposes  of  establishing 
charge-back  mechanisms.  This  term  is 
being  adopted  rather  than  the  term 
"user"  proposed  in  the  September  10, 
1993.  notice  (Sec.  6t,  58  FR  47793). 

Section  7.  Basic  Considerations  and 
Assumptions. 

The  September  10,  1993,  notice 
proposed  to  amend  two  statements  of 
basic  considerations  and  assumptions 
(Sec.  7i  and  71),  and  to  add  one  (Sec.  7n) 
(58  FR  47793).  This  notice  amends 
Section  7i,  as  proposed;  adds  a  new 
Section  7n,  revised  froni  the  proposal; 
amends  Section  7l,  with  most  of  the 
proposed  revision  being  moved  to  new 
Sections  7o  and  7p;  and  adds  a  new 
Section  7q.  These  changes  address: 

(1)  The  need  for  agencies  to  apply 
information  resources  to  meet  the 
mission  needs  of  the  agency  as  agreed 
upon  through  agency  strategic  planning 
processes, 

(2)  The  need  for  skills,  training,  and 
knowledge  to  support  the  management 
of  information  resources  as  the 
government  moves  toward  program 
dehvery  to  the  public  that  relies  more 

"heavily  on  automation,  and 

(3)  The  need  for  federal  managers 
with  program  delivery  responsibilities 
to  assume  responsibility  for  the  effective 
stewardship  of  information  resources  to 
fulfill  mission  needs. 

(4)  One  basic  consideration  and 
assumption  proposed  (Section  7l,  58  FR 
47793)  is  split  into  two  separate 
statements  in  this  issuance  to 
emphasize: 

(a)  The  need  for  agencies  to  recognize 
the  opportunity  that  the  introduction  of 
information  technology  presents  for 
organizational  streamlining,  work 
process  redesign,  and  making  public 
interactions  with  the  Federal 
government  more  "user-friendly"; 

(b)  The  availability  of  government 
information  in  electronic  forms  to 
improve  the  management  and  use  of  this 
information  for  the  government  and  the 
public;  and 

(5)  The  role  of  information  resources 
in  supporting  the  achievement  of 
mission  goals. 

Section  8b.  Information  Systems  and 
Information  Technology  Management 
Policy. 

(1)  Evaluation  and  Performance 
Measurement. 


This  section  expands  on  the  guidance 
for  evaluating  investments  in 
information  technology  previously 
found  in  Section  43  of  OMB  Circular 
No.  A-11,  Preparation  and  Submission 
of  Budget  Estimates,  and  OMB  Circular 
No.  A-94,  Guidelines  and  Discount 
Rates  for  Benefit-Cost  Analysis  of 
Federal  Programs  (57  FR  53519. 
November  10, 1992).  Additionally,  OMB 
broadens  the  criteria  for  evaluating 
information  systems  to  include  benefits 
to  the  public.  This  policy  requires 
agencies  to  prepare  a  benefit-cost 
analysis  for  each  information  system  as 
a  management  oversight  tool.  TTie  policy 
also  requires  agencies  to  devise  an 
agency-wide  investment  strategy,  using 
benefit-cost  analyses  for  individual 
systems,  that  maximizes  the  return  on 
investment  on  information  technology 
across  the  agency. 

This  section  has  been  changed  from 
the  proposal  (Sec.  8b(l).  58  FR  47793- 
4)  to  emphasize  the  role  of 
reengineering  in  ensuring  the  greatest 
return  possible  from  investments  in 
information  technology.  Other  changes 
add  operational  risk  as  a  criterion  for 
evaluating  individual  information 
systems  and  require  agencies  to  review 
benefits  that  have  accrued  from 
implementing  an  information  system. 
Finally,  this  issuance  requires  agencies 
to  consider  the  return  on  investments  in 
information  technology  fitjra  an 
organization-wide  perspective.  These 
changes  reflect  comments  &t)m  the 
General  Accounting  Office. 

(2)  Strategic  Information  Resources 
Management  (IRM)  Planning. 

This  section  describes  a  plaiming 
framework  that  links  the  management  of 
information  resources  to  operational 
and  strategic  IRM  planning  and  agency- 
wide  strategic  planning.  In  addition,  it 
expands  the  scope  of  the  current 
planning  requirement  beyond  automatic 
data  processing  equipment  to  planning 
for  all  information  resources. 

This  section  reflects  changes  from  the 
proposal  (Sec.  8b{2),  58  FR  47794)  to 
provide  more  detailed  instructions  on 
the  content  of  agency  planning 
requirements,  in  response  to  agency 
comments.  In  particular,  some  material 
previously  required  to  be  reported  to 
OMB  in  Section  43  of  OMB  Circular  A- 
1 1  are  now  included  in  this  Circular  as 
required  elements  of  agency  operational 
information  technology  plan& 

(3)  Information  Systems  Management 
Ch-ersight.  C_^^ 

Section  8b(3)  addresses  the  need  for 
agencies  to  create  management  oversight 
processes  that  ensure  information 
systems  meet  mission  requirements. 
This  represents  a  slight  change  in 
language  and  emphasis  from  the 
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proposal  (Sec.  8b(3),  58  FR  47794).  The 
language  in  this  fir  al  issuance  stresses 
a  higher  level  of  ag  »ncy  management 
attention  to  the  pre  gress  of  major 
information  systen  s  projects,  with  less 
emphasis  on  the  te  m  "life  cycle 
management." 

A  new  policy  at :  Jection  8b(3)(g)  links 
the  oversight  of  finmcial  management 
systems  through  Circular  No.  A-127, 
Financial  Manager  wnt  Systems  (58  FR 
41014-19,  July  23,  1993),  to  the 
management  of  inf  )rmation  systems 
more  generally. 

(4)  Use  of  Information  Resources. 
A  new  policy  is  <  dded  at  8b(4)  that 

'  prompts  agencies  ti  >  address  the  need 
for  organization-wijde  frameworks  for 
using  information  eesources.  This 
clarifies  the  propo^l  concerning 
information  and  information  technology 
architectures  contained  in  the  section 
on  IRM  planning  {^ec.  8b(2)(c).  FR  58 
47794),  in  response  to  agency 
comments. 

The  policy  stater  lent  on  the  use  of 
Federal  Informatioi  i  Processing 
Standards  (FIPS)  is  dropped  from 
Section  8b  of  the  Circular  (Sec.  8b(14), 
50  FR  52737)  becav  se  it  is  now  covered 
in  Section  8a(l)(h).  This  change 
recognizes  that  the  Computer  Security 
Act  of  1987  amendf  d  the  Brooks  Act  to 
give  the  Secretary  df  Commerce  the 
responsibility  for  d  rtermining  the 
applicability  of  FIPS  (see  40  US.C. 
759(d)). 

This  section  inco  rporates  guidance 
formerly  found  in  /  .ppendix  II  (50  FR 
52741-42)  into  Sec  ion  8b(4).  This 
reflects  changes  in  he  technical 
environment  surroi  iiding  the  sharing  of 
federal  information  processing  services 
that  allow  for  shari  ig  of  more  than  just 
mainframe  comput  ng  resources. 
Moving  this  guidan  :e  into  the  policy 
section  of  the  Circu  ar  gives  it  more 
prominence  and  fo!  ters  better 
integration  of  these  principles  in 
agencies'  informatii  »n  technology 
management  proera  ms. 

Section  8b{4)  als<  collapses  and 
simplifies  the  guid<  nee  found  in 
proposed  Section  8  )(5)  (58  FR  47794-5). 
This  change  reflect!  agency  comments 
that  the  proposal  for  Section  8b(5)  was 
too  burdensome  ani  1  detailed  to  serve  its 
intended  purposes  i  :ost-effectively. 

Sec.  8bl4)(tj  adds  a  pohcy  statement 
stating  the  high-lev  tl  policy  principles 
of  the  Computer  Se  :urity  Act  of  1987 
(U.S.C.  759  note),  a; ;  requested  in 
several  comments. 

(5)  Acquisition  o)  Information 
Technology. 

This  section  appl  es  the  economic 
principle  of  maxim  zing  return  on 
investment  when  a<  quiring  information 
technology.  This  su  iports  the  criterion 


used  in  8b(l)  to  evaluate  investments  in 
information  technology  for 
improvements  in  service  delivery  to  the 
public.  It  had  been  proposed  as  part  of 
a  different  section  (Sec.  8b(4),  58  FR 
47794),  but  now  stands  as  a  separate 
section  in  this  issuance. 

4.  Appendix  II:  Cost  Accounting,  Cost 
Recovery,  and  Interagency  Sharing  of 
Information  Technology  Facilities. 

In  the  July  1993  Fecleral  Register 
notice  (58  FR  36069-70),  OMB  stated  its 
intention  to  revise  the  guidance  in 
Appendix  II,  issued  in  1985  (50  FR 
52741-42).  In  the  September  10, 1993, 
notice  OMB  proposed  to  delete  the 
guidance  in  Appendix  II  and  place 
revised  guidance  in  Section  8b  (58  FR 
47793).  This  notice  contains  the  revised 
guidance  in  Section  8b.  Accordingly, 
pohcy  pertaining  to  cost  accoimting, 
cost  recovery,  and  interagency  sharing 
of  information  technology  facilities  has 
been  deleted  from  Appendix  II. 
Appendix  II  will  be  reserved  for  future 
policy  topics. 

5.  Appendix  IV:  Analysis  of  Key 
Sections. 

OMB  has  completely  revised  the 
portion  of  this  appendix  pertaining  to 
Section  8b,  Information  Systems  and 
Information  Technology  Management 
(see  50  FR  52748-50)  to  reflect  the 
changes  made  in  Section  8b. 
Accordingly,  Appendix  IV  now  consists 
of  the  discussion  concerning  sections  1- 
8  and  9a(ll)  of  the  Circular,  contained 
herein,  plus  the  discussion  of  Section  9, 
Assignment  of  Responsibilities,  and  10, 
Oversight,  in  Appendix  IV  fi-om  the 
1985  issuance  (50  FR  52750-51),  which 
remains  in  effect. 

Development  of  Future  Topics 

Section  9,  Assignment  of 
Responsibilities,  and  Section  10, 
Oversight.  As  part  of  the  final  stage  of 
revising  the  Circular,  OMB  will  review 
the  assignment  of  responsibilities  and 
oversight  provisions  to  ensure  that  they 
reflect  changes  in  Section  8,  Policies,  of 
the  Circular. 

Appendix  III:  Security  of  Federal 
Automated  Information  Systems. 

OMB  did  not  amend  Appendix  III  (50 
FR  52742-44)  in  the  July  1993  Federal 
Register  notice,  and  is  not  amending 
Appendix  III  in  this  notice.  OMB 
intends  to  issue  a  proposal  that  would 
revise  Appendix  III  to  incorporate 
requirements  of  the  Computer  Security 
Act  of  1987  including  requirements  for 
security  plans  described  in  OMB 
Bulletin  90-08.  Those  revisions  will 
incorporate  changes  based  on  the 
experience  gained  in  recent  computer 
security  visits  to  agencies  by  teams  of 
staff  fi-om  OMB,  the  National  Institute  of 
Standards  and  Technology  (NIST).  and 


the  National  Security  Agency.  OMB  will 
also  work  with  NIST  to  implement 
recommendations  of  the  Computer 
Security  and  Privacy  Advisory  Board     . 
(established  by  the  Computer  Security 
Act)  regarding  better  coordination 
between  this  Circular  eind  OMB  Circular 
No.  A-123. 

Accordingly,  Circular  A-130  is 
revised  as  set  forth  below. 
Sally  Katzen, 

Administrator,  Office  of  In  formation  and 
Regulatory  Affairs 

Circular  No.  A-130— Revised 

Transmittal  Memorandiun  No.  2 

To  the  Heads  of  Executive  Departments 
and  Establishments 

SUBJECT:  Management  of  Federal 
Information  Resources 

Circular  No.  A-130  provides  imiform 
government-wide  information  resources 
management  policies  as  required  by  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  Chapter  35.  This  Transmittal 
Memorandum  contains  updated 
guidance  on  those  portions  of  the 
Circular  dealing  with  the  management 
of  information  technology.  It  also 
contains  a  revised  Appendix  IV, 
"Analysis  of  Key  Sections"  and  reprints 
Transmittal  No.  1  (58  FR  36070-36086) 
with  a  few  changes. 
Leon  E.  Panetta, 
Director 

Circular  No.  A-130— Revised 

Transmittal  Memorandum  No.  2 

To  the  Heads  of  Executive  Departments 
and  Establishments 

SUBJECT:  Management  of  Federal 
Information  Resources 

1.  Purpose:  This  Circular  establishes 
poUcy  for  the  management  of  Federal 
information  resources.  Procedural  and 
analytic  guidelines  for  implementing 
specific  aspects  of  these  policies  are 
included  as  appendices. 

2.  Rescissions:  This  Circular  rescinds 
OMB  Circulars  No.  A-3,  A-71.  A-90, 
A-108,  A-114.  and  A-121,  and  all 
Transmittal  Memoranda  to  those 
circulars. 

3.  Authorities:  This  Circular  is  issued, 
pursuant  to  the  Paperwork  Reduction 
Act  (PRA).  as  amended  (44  U.S.C. 
Chapter  35);  the  Privacy  Act,  as 
amended  (5  U.S.C.  552a);  the  Chief 
Financial  Officers  Act  (31  U.S.C.  3512  et 
seq.);  the  Federal  Property  and 
Administrative  Services  Act,  as 
amended  (40  U.S.C.  759  and  487);  the 
Computer  Security  Act  (40  U.S.C.  759 
note);  the  Budget  and  Accounting  Act, 
as  amended  (31  U.S.C.  Chapter  11); 
Executive  Order  No.  12046  of  March  27, 


1978;  and  Executive  Order  No.  12472  of 
April  3,  1984. 

4.  Applicability  and  Scope: 

a.  The  policies  in  this  Circular  apply 
to  the  information  activities  of  all 
agencies  of  the  executive  branch  of  the 
Federal  government. 

b.  Information  classified  for  national 
security  purposes  should  also  be 
handled  in  accordance  with  the 
appropriate  national  security  directives. 
National  security  emergency 
preparedness  activities  should  be 
conducted  in  accordance  with  Executive 
Order  No.  12472. 

5.  Background:  The  Paperwork 
Reduction  Act  establishes  a  broad 
mandate  for  agencies  to  perform  their 
information  resources  management 
activities  in  an  efficient,  effective,  and 
economical  manner.  To  assist  agencies 
in  an  integrated  approach  to  information 
resources  management,  the  Act  requires 
that  the  Director  of  OMB  develop  and 
implement  uniform  and  consistent 
information  resources  management 
policies;  oversee  the  development  and 
promote  the  use  of  information 
management  principles,  standards,  and 
guideUnes;  evaluate  agency  information 
resources  management  practices  in 
order  to  determine  their  adequacy  and 
efficiency;  and  determine  compliance  of 
such  practices  with  the  policies, 
principles,  standards,  and  guidelines 
promulgated  by  the  Director. 

6.  Definitions: 

a.  The  term  "agency"  means  any 
executive  department,  military 
department,  government  corporation, 
government  controlled  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  Federal  government,  or 

.  any  independent  regulatory  agency.  - 
Within  the  Executive  Office  of  the 
President,  the  term  includes  only  OMB 
and  the  Office  of  Administration. 

b.  The  term  "audiovisual  production" 
means  a  unified  presentation,  developed 
according  to  a  plan  or  script,  containing 
visual  imagery,  sound  or  both,  and  used 
to  convey  information. 

c.  The  term  "dissemination"  means 
the  government  initiated  distribution  of 
information  to  the  public.  Not 
considered  dissemination  within  the 
meaning  of  this  Circular  is  distribution 
limited  to  government  employees  or 
agency  contractors  or  grantees,  intra-  or 
inter-agency  use  or  sharing  of 
government  information,  and  responses 
to  requests  for  agency  records  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  or  Privacy  Act. 

d.  The  term  "full  costs,"  when 
applied  to  the  expenses  inctured  in  the 
operation  of  an  Information  Processing 
Services  Organization  (IPSO),  is 
comprised  of  all  direct,  indirect. 
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general,  and  administrative  costs 
incurred  in  the  operation  of  an  IPSO. 
These  costs  include,  but  are  not  limited 
to,  personnel,  equipment,  software, 
supplies,  contracted  services  fi-om 
private  sector  providers,  space 
occupancy,  intra-agency  services  from 
within  the  agency,  inter-agency  services 
from  other  Federal  agencies,  other 
services  that  are  provided  by  State  and 
local  governments,  and  Judicial  and 
Legislative  branch  organizations. 

e.  The  term  "government 
information"  means  information 
created,  collected,  processed, 
disseminated,  or  disposed  of  by  or  for 
the  Federal  Government. 

f.  The  term  "government  publication" 
means  information  which  is  published 
as  an  individual  document  at 
government  expense,  or  as  required  by 
law.  (44  U.S.C.  1901) 

g.  The  term  "information"  means  any 
communication  or  representation  of 
knowledge  such  as  facts,  data,  or 
opinions  in  any  medium  or  form, 
including  textual,  nimierical,  graphic, 
cartographic,  narrative,  or  audiovisual 
forms. 

h.  The  term  "information 
dissemination  product"  means  any 
book,  paper,  map,  machine-readable 
material,  audiovisual  production,  or 
other  docximentary  material,  regardless 
of  physical  form  or  characteristic, 
disseminated  by  an  agency  to  the 
public. 

i.  The  term  "information  fife  cycle" 
means  the  stages  through  which 
information  passes,  typically 
characterized  as  creation  or  collection, 
processing,  dissemination,  use,  storage, 
and  disposition. 

j.  The  term  "information 
management"  means  the  planning, 
budgeting,  manipulating,  and 
controlling  of  information  throughout 
its  life  cycle. 

k.  The  term  "information  resources" 
includes  both  government  information 
and  information  technology. 

1.  The  term  "information  processing 
services  organization"  (IPSO)  means  a 
discrete  set  of  personnel,  information 
technology,  and  support  equipment 
with  the  primary  function  of  providing 
services  to  more  than  one  agency  on  a 
reimbursable  basis. 

m.  The  term  "information  resources 
management"  means  the  process  of 
managing  information  resources  to 
accomplish  agency  missions.  The  term 
encompasses  both  information  itself  and 
the  related  resources,  such  as  personnel, 
equipment,  funds,  and  information 
technology. 

n.  The  term  "information  system" 
means  a  discrete  set  of  information 
resources  organized  for  the  collection, 


processing,  maintenance,  transmission, 
and  dissemination  of  information,  in 
accordance  with  defined  procedures, 
whether  automated  or  manual. 

o.  The  term  "information  system  life 
cycle"  means  the  phases  through  which 
an  information  system  passes,  tj-pically 
characterized  as  initiation, 
development,  operation,  and 
termination. 

p.  The  term  "information  technology" 
means  the  hardware  and  software 
operated  by  a  Federal  agency  or  by  a 
contractor  of  a  Federal  agenc>'  or  other 
organization  that  processes  information 
on  behalf  of  the  Federal  government  to 
accomplish  a  Federal  function, 
regardless  of  the  technology  involved, 
whether  computers, 
telecommunications,  or  others.  It 
includes  automatic  data  processing 
equipment  as  that  term  is  defined  in 
Section  111(a)(2)  of  the  Federal  Property 
and  Administrative  Services  Act  of 
1949.  For  the  purposes  of  this  Circular, 
automatic  data  processing  and 
telecommunications  activities  related  to 
certain  critical  national  security 
missions,  as  defined  in  44  U.S.C. 
3502(2)  and  10  U.S.C  2315,  are 
excluded. 

q.  The  term  "major  information 
system"  means  an  information  system 
that  requires  special  management 
attention  because  of  its  importance  to  an 
agency  mission;  its  high  development, 
operating,  or  maintenance  costs;  oi  its 
significant  role  in  the  administration  of 
agency  programs,  finances,  property,  or 
other  resources. 

r.  The  term  "records  *  means  all 
books,  papers,  maps,  photographs, 
machine-readable  materials,  or  other 
documentary  materials,  regardless  of 
physical  form  or  characteristics,  made 
or  received  by  an  agency  of  the  United 
States  Government  under  Federal  law  or 
in  connection  with  the  transaction  of 
public  business  and  preserved  or 
appropriate  for  preservation  by  that 
agency  or  its  legitimate  successor  as 
evidence  of  the  organization,  functions, 
policies,  decisions,  procedures, 
operations,  or  other  acti\ities  of  the 
government  or  because  of  the 
informational  value  of  the  data  in  them. 
Library  and  museum  material  made  or 
acquired  and  preserved  solely  for 
reference  or  exhibition  purposes,  extra 
copies  of  documents  preserved  only  for 
convenience  of  reference,  and  stocks  of 
publications  and  of  processed 
documents  are  not  included.  (44  U.S.C. 
3301) 

s.  The  term  "records  management" 
means  the  planning,  controlling, 
directing,  organizing,  training, 
promoting,  and  other  managerial 
activities  involved  with  respect  to 
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records  creation,  rec(  »rds  maintenance 


and  use.  and  records 
order  to  achieve  ade< 


disposition  in 
uate  and  proper 


documentation  of  th(  policies  and 
transactions  of  the  F(  ideral  Government 
and  effective  and  ecc  nomical 
management  of  agency  operations.  (44 
U.S.C.  2901{2)) 

t.  The  term  "servide  recipient'  means 
an  agency  organizatii  mal  unit, 
programmatic  entity,  or  chargeable 
accoimt  that  receives  information 
processing  services  f  om  an  Information 
Processing  Services  ( )rganization 
(IPSO).  A  service  rec  pient  may  be 
either  internal  or  ext^  smal  to  the 
organization  respons  ble  for  providing 
information  resource  s  services,  but 
normally  does  not  re  sort  either  to  the 
manager  or  director  (  f  the  IPSO  or  to  the 
same  immediate  sup  jrvisor. 

7.  Basic  Considerations  and 
Assumptions: 

a.  The  Federal  Gov  ernment  is  the 
largest  single  producer,  collector, 
consumer,  and  dissei  ninator  of 
information  in  the  U  lited  States. 
Because  of  the  exten'  of  the 
goverrunent's  information  activities,  and 
the  dependence  of  th  ose  activities  upon 
public  cooperation,  t  le  management  of 
Federal  information  -esources  is  an 
issue  of  continuing  ii  nportance  to  all 
Federal  agencies,  Sta  te  and  local 
governments,  and  thi  i  public. 

b.  Government  inf(  trmation  is  a 
valuable  national  res  aurce.  It  provides 
the  public  with  knov  ledge  of  the 
government,  society,  and  economy — 
past,  present,  and  hilure.  It  is  a  means 
to  ensure  the  accoun  ability  of 
government,  to  man£  ge  the 
government's  operat  ons,  to  maintain 
the  healthy  performa  nee  of  the 
economy,  and  is  itse  fa  commodity  in 
the  marketplace. 

c.  The  free  flow  of  information 
between  the  govemn  ent  and  the  public 
is  essential  to  a  deme  cratic  society.  It  is" 
also  essential  that  thi :  government 
minimize  the  Federa  paperwork  burden 
on  the  public,  mininr  ize  the  cost  of  its 
information  activitie ;,  and  maximize  the 
usefulness  of  govern:  nent  information. 

d.  In  order  to  mini  nize  the  cost  and 
maximize  the  useful  less  of  government 
information,  the  expi  (cted  public  and 
private  benefits  derii  ed  from 
government  informal  ion  should  exceed 
the  public  and  prival  e  costs  of  the 
information,  recogni  ing  that  the 
benefits  to  be  derivei  I  from  government 
information  may  not  always  be 
quantifiable. 

e.  The  nation  can  I  lenefit  fi-om 
govenmient  infonna  ion  disseminated 
both  by  Federal  agen  cies  and  by  diverse 
nonfederal  parties,  ii  icluding  State  and 
local  government  ag(  ncies.  educational 


and  other  not-for-profit  institutions,  and 
for-profit  organizations. 

f.  Because  the  pubhc  disclosure  of 
govenmient  information  is  essential  to 
the  operation  of  a  democracy,  the 
management  of  Federal  information 
resources  should  protect  the  public's 
right  of  access  to  government 
information. 

g.  The  individual's  right  to  privacy 
must  be  protected  in  Federal 
Government  information  activities 
involving  personal  information. 

h.  Systematic  attention  to  the 
management  oi  government  records  is 
an  essential  component  of  sound  pubUc 
resources  management  which  ensures 
public  accountability.  Together  with 
records  preservation,  it  protects  the 
goverimient's  historical  record  and 
guards  the  legal  and  financial  rights  of 
the  government  and  the  public. 

i.  Agency  strategic  planning  can 
improve  the  operation  of  government 
programs.  The  application  of 
information  resources  should  support 
an  agency's  strategic  plan  to  fulfill  its 
mission.  The  integration  of  IRM 
planning  with  agency  strategic  planning 
promotes  the  appropriate  application  of 
Federal  information  resources. 

j.  Because  State  and  local 
governments  are  important  producers  of 
government  information  for  many  areas 
such  as  health,  social  welfare,  labor, 
transportation,  and  education,  the 
Federal  Government  must  cooperate 
with  these  governments  in  the 
management  of  information  resources. 

k.  The  open  and  efficient  exchange  of 
scientific  and  technical  government 
information,  subject  to  applicable 
national  security  controls  and  the 
proprietary  rights  of  others,  fosters 
excellence  in  scientific  research  and 
effective  use  of  Federal  research  and 
development  funds. 

1.  Information  technology  is  not  an 
end  in  itself.  It  is  one  set  of  resources 
that  can  improve  the  effectiveness  and 
efficiency  of  Federal  program  delivery. 

m.  Federal  Government  information 
resources  management  policies  and 
activities  can  affect,  and  be  affected  by, 
the  information  policies  and  activities  of 
other  nations. 

n.  Users  of  Federal  information 
resources  must  have  skills,  knowledge, 
and  training  to  manage  information 
resources,  enabling  the  Federal 
government  to  effectively  serve  the 
public  through  automated  means. 

o.  The  application  of  up-to-date 
information  technology  presents 
opportunities  to  promote  fundamental 
changes  in  agency  structures,  work 
processes,  and  ways  of  interacting  with 
the  public  that  improve  the 


effectiveness  and  efficiency  of  Federal 
agencies. 

p.  The  availability  of  government 
information  in  diverse  media,  including 
electronic  formats,  permits  agencies  and 
the  public  greater  flexibility  in  using  the 
information. 

q.  Federal  managers  with  program 
delivery  responsibilities  should 
recognize  the  importance  of  information 
resources  management  to  mission 
performance. 

8.  Policy: 

a.  Information  Management  Policy 

(1)  Information  Management 
Planning.  Agencies  shall  plan  in  an 
integrated  manner  for  managing 
information  throughout  its  life  cycle. 
Agencies  shall: 

(a)  Consider,  at  each  stage  of  the 
information  life  cycle,  the  effects  of 
decisions  and  actions  on  other  stages  of 
the  life  cycle,  particularly  those 
concerning  information  dissemination; 

(b)  Consider  the  effects  of  their 
actions  on  members  of  the  public  and 
ensure  consultation  with  the  public  as 
appropriate; 

(c)  Consider  the  effects  of  their  actions 
on  ^tate  and  local  governments  and 
ensure  consultation  with  those 
governments  as  appropriate; 

(d)  Seek  to  satisfy  new  information 
needs  through  interagency  or 
intergovernmental  sharing  of 
information,  or  through  commercial 
sources,  where  appropriate,  before 
creating  or  collecting  new  information; 

(e)  Integrate  planning  for  information 
systems  with  plans  for  resource 
allocation  and  use,  including  budgeting, 
acquisition,  and  use  of  information 
technology; 

(f)  Train  personnel  in  skills 
appropriate  to  management  of 
information; 

(g)  Protect  government  information 
commensurate  with  the  risk  and 
magnitude  of  harm  that  could  result 
fi-om  the  loss,  misuse,  or  unauthorized 
access  to  or  modification  of  such 
information; 

(h)  Use  voluntary  standards  and 
Federal  Information  Processing 
Standards  where  appropriate  or 
required; 

(i)  Consider  the  effects  of  their  actions 
on  the  privacy  rights  of  individuals,  and 
ensure  that  appropriate  legal  and 
technical  safeguards  are  implemented; 

(j)  Record,  preserve,  and  make 
accessible  sufficient  information  to 
ensure  the  management  and 
accountability  of  agency  programs,  and 
to  protect  the  legal  and  financial  rights 
of  the  Federal  Government; 

(k)  Incorporate  records  management 
and  archival  functions  into  the  design, 
development,  and  implementation  of 
information  systems; 
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(1)  Provide  for  public  access  to  records 
where  required  or  appropriate. 

(2)  Information  Collection.  Agencies 
shall  collect  or  create  only  that 
information  necessary  for  the  proper 
performance  of  agency  functions  and 
which  has  practical  utility. 

(3)  Electronic  Information  Collection. 
Agencies  shall  use  electronic  collection 
techniques  where  such  techniques 
reduce  burden  on  the  pubUc,  increase 
efficiency  of  government  programs, 
reduce  costs  to  the  govenmient  and  the 
public,  and/or  provide  better  service  to 
the  public.  Conditions  favorable  to 
electronic  collection  include: 

(a)  The  information  collection  seeks  a 
large  volume  of  data  and/or  reaches  a 
large  proportion  of  the  public; 

Ob)  The  information  collection  recurs 
firequently; 

(c)  The  structure,  format,  and/or 
definition  of  the  information  sought  by 
the  information  collection  does  not 
change  significantly  over  several  years; 

(d)  The  agency  routinely  converts  the 
information  collected  to  electronic 
format; 

(e)  A  substantial  number  of  the 
affected  public  are  known  to  have  ready 
access  to  the  necessary  information 
technology  and  to  maintain  the 
information  in  electronic  form; 

(0  Conversion  to  electronic  reporting, 
if  mandatory,  will  not  impose 
substantial  costs  or  other  adverse  effects 
on  the  pubhc,  especially  State  and  local 
goveriunents  and  small  business 
entities. 

(4)  Records  Management.  Agencies 
shall: 

(a)  Ensure  that  records  management 
programs  provide  adequate  and  proper 
documentation  of  agency  activities; 

(b)  Ensure  the  ability  to  access  records 
regardless  of  form  or  medium; 

(c)  In  a  timely  fashion,  establish,  and 
obtain  the  approval  of  the  Archivist  of 
the  United  States  for,  retention 
schedules  for  Federal  records;  and 

(d)  Provide  training  and  guidance  as 
appropriate  to  all  agency  officials  and 
employees  and  contractors  regarding 
their  Federal  records  management 
responsiibilities. 

(5)  Providing  Information  to  the 
Public.  Agencies  have  a  responsibility  to 
provide  information  to  the  public 
consistent  with  their  missions.  Agencies 
shall  discharge  this  responsibility  by: 

(a)  Providing  information,  as  required 
by  law.  describing  agency  organization,  • 
activities,  programs,  meetings,  systems 
of  records,  and  other  information 
holdings,  and  how  the  public  may  gain 
access  to  agency  information  resources; 

(b)  Providing  access  to  agency  records 
under  provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act, 


subject  to  the  protections  and 
limitations  provided  for  in  these  Acts; 

(c)  Providing  such  other  information 
as  is  necessary  or  appropriate  for  the 
proper  performance  of  agency  functions; 
and 

(d)  In  determining  whether  and  how 
to  disseminate  information  to  the    . 
pubhc,  agencies  shall: 

(i)  Disseminate  information  in  a 
manner  that  achieves  the  best  balance 
between  the  goals  of  maximizing  the 
Usefulness  of  the  information  and 
minimizing  the  cost  to  the  government 
and  the  public; 

(ii)  Disseminate  information 
dissemination  products  on  equitable 
and  timely  terms; 

(iii)  Take  advantage  of  all 
dissemination  channels.  Federal  and 
nonfederal,  including  State  and  local 
governments,  hbraries  and  private 
sector  entities,  in  discharging  agency 
information  dissemination 
responsibilities; 

(iv)  Help  the  public  locate 
government  information  maintained  by 
or  for  the  agency. 

(6)  Information  Dissemination 
Management  System.  Agencies  shall 
maintain  and  implement  a  management 
system  for  all  information  dissemination 
products  which  shall,  at  a  minimum: 

(a)  Assure  that  information 
dissemination  products  are  necessary 
for  proper  performance  of  agency 
ftmctions  (44  U.S.C.  1108); 

(b)  Consider  whether  an  information 
dissemination  product  available  from 
other  Federal  or  nonfederal  sources  is 
equivalent  to  an  agency  information 
dissemination  product  and  reasonably 
fulfills  the  dissemination 
responsibilities  of  the  agency; 

(c)  Establish  and  maintain  inventories 
of  all  agency  information  dissemination 
products; 

(d)  Develop  such  other  aids  to 
locating  agency  information 
dissemination  products  including 
catalogs  and  directories,  as  may 
reasonably  achieve  agency  information 
dissemination  objectives; 

(e)  Identify  in  information 
dissemination  products  the  source  of 
the  information,  if  from  another  agency; 

(f)  Ensure  that  members  of  the  public 
with  disabilities  whom  the  agency  has 
a  responsibility  to  inform  have  a 
reasonable  ability  to  access  the 
information  dissemination  products; 

(g)  Ensure  that  govenmient 
publications  are  made  available  to 
depository  libraries  through  the 
facilities  of  the  Government  Printing 
Office,  as  required  by  law  (44  U.S.C. 
Part  19); 

(h)  Provide  electronic  information 
dissemination  products  to  the 


Government  Printing  Office  for 
distribution  to  depository  libraries; 

(i)  EstabUsh  and  maintain 
communications  with  members  of  the 
public  and  with  State  and  local 
governments  so  that  the  agency  creates 
information  dissemination  products  that 
meet  their  respective  needs; 

(j)  Provide  adequate  notice  when 
initiating,  substantially  modifying,  or 
terminating  significant  information 
dissemination  products;  and 

(k)  Ensure  that,  to  the  extent  existing 
information  dissemination  policies  or 
practices  are  inconsistent  with  the 
requirements  of  this  Circular,  a  prompt 
and  orderly  transition  to  compUance 
with  the  requirements  of  this  Circular  is 
made. 

(7)  Avoiding  Improperly  Restrictive 
Practices.  Agencies  shall: 

(a)  Avoid  establishing,  or  permitting 
others  to  establish  on  their  behalf, 
exclusive,  restricted,  or  other 
distribution  arrangements  that  interfere 
with  the  availability  of  information 
dissemination  products  on  a  timely  and 
equitable  basis; 

(b)  Avoid  establishing  restrictions  or 
regulations,  including  the  charging  of 
fees  or  royalties,  on  the  reuse,  resale,  or 
redissemination  of  Federal  information 
dissemination  products  by  the  public; 
and, 

(c)  Set  user  charges  for  information 
dissemination  products  at  a  level 
sufficient  to  recover  the  cost  of 
dissemination  but  no  higher.  They  shall 
exclude  firom  calculation  of  the  charges 
costs  associated  with  original  collection 
and  processing  of  the  information. 
Exceptions  to  this  policy  are: 

(i)  Where  statutory  requirements  are 
at  variance  with  the  policy; 

(ii)  Where  the  agency  collects, 
processes,  and  disseminates  the 
information  for  the  benefit  of  a  specific 
identifiable  group  beyond  the  benefit  to 
the  general  public; 

(iii)  Where  the  agency  plans  to 
estabhsh  user  charges  at  less  than  cost 
of  dissemination  because  of  a 
determination  that  higher  charges 
would  constitute  a  significant  barrier  to 
properly  performing  the  agency's 
functions,  including  reaching  members 
of  the  public  whom  the  agency  has  a 
responsibiUty  to  inform;  or 

(iv)  Where  the  Director  of  OMB 
determines  an  exception  is  warranted. 

(8)  Electronic  Information 
Dissemination.  Agencies  shall  use 
electronic  media  and  formats,  including 
public  networks,  as  appropriate  and 
within  budgetary  constraints,  in  order  to 
make  goverrunent  information  more 
easily  accessible  and  useful  to  the 
public.  The  use  of  electronic  media  and 
formats  for  information  dissemination  is 


37912 


i^ederal  Register  /  Vol.  59.  No.  141  /  Monday,  July  25,  1994  /  Notices 


appropriate  under  the  following 
conditions: 

(a)  The  agency  deve  ops  and 
maintains  the  infonns  tion 
electronically: 

(b)  Electronic  medi<  or  formats  are 
practical  and  cost  effe  ;tive  ways  to 
provide  public  access  to  a  large,  highly 
detailed  volume  of  ini  ormation; 

(c)  The  agency  diss*  minates  the 
product  frequently; 

(d)  The  agency  knock's  a  substantial 
portion  of  users  have  i  "eady  access  to  the 
necessary  information  technology  and 
training  to  use  electro  lie  information 
dissemination  produc  s; 

(e)  A  change  to  elec  ronic 
dissemination,  as  the  >ole  means  of 
disseminating  the  pro  iuct,  will  not 
impose  substantial  ao  [uisition  or 
training  costs  on  user ,  especially  State 
and  local  govemmenti ;  and  small 
business  entities. 

(9)  Safeguards.  Aeeiicies  shall: 

(a)  Ensure  that  inioi  mation  is 
protected  commensur  ite  with  the  risk 
and  magnitude  of  the  larm  that  would 
result  from  the  loss,  misuse,  or 
imauthohzed  access  ti  >  or  modification 
of  such  information; 

(b)  Limit  the  collect  on  of  information 
which  identifies  indiv  iduals  to  that 
which  is  legally  authorized  and 
necessary  for  the  prop  sr  performance  of 
agency  functions: 

(c)  Limit  the  sharing  of  information 
that  identifies  individ  lals  or  contains 
proprietary  informatic  n  to  that  which  is 
legally  authorized.  an<  1  impose 
appropriate  condition  >  on  use  where  a 
continuing  obligation  to  ensure  the 
confidentiality  of  the  nformation  exists: 

(d)  Provide  individi  als,  upon  request, 
access  to  records  abou  t  them  maintained 
in  Privacy  Act  system  ;  of  records,  and 
permit  them  to  amenc  such  records  as 
are  in  error  consistent  with  the 
provisions  of  the  Privi  cy  Act. 

b.  Information  SysU  ms  and 
Information  Technolo  jy  Management. 

(1)  Evaluation  and  I  Performance 
Measurement.  Agenci  ;s  shall  promote 
the  appropriate  applic  ation  of  Federal 
information  resources  as  follows: 

(a)  Seek  opportuniti  ?s  to  improve  the 
effectiveness  and  effic  ency  of 
government  programs  through  work 
process  redesign  and  Ipe  judicious 
application  of  informj  tion  technology, 

fb)  Prepare,  and  up(  ate  as  necessary 
throughout  the  inform  ation  system  life 
cycle,  a  benefit-cost  ai  alysis  for  each 
information  system: 

(i)  at  a  level  of  delai  appropriate  to 
the  size  of  the  investir  ent: 

(ii)  consistent  with  I  he  methodology 
described  in  OMB  Cw  :ular  No.  A-94, 
"Guidelines  and  Disct  unt  Rates  for 


Benefit-Cost  Analysis 
Programs;"  and 


of  Federal 


(iii)  that  relies  on  systematic  measures 
of  mission  performance,  including  the: 

(a)  effectiveness  of  program  delivery; 

(b)  efficiency  of  program 
administration;  and 

(c)  reduction  in  burden,  including 
information  collection  burden,  imposed 
on  the  public; 

(c)  Conduct  benefit-cost  analyses  to 
support  ongoing  management  oversight 
processes  tliat  maximize  return  on 
investment  and  minimize  financial  and 
operational  risk  for  investments  in 
major  information  systems  on  an 
agency-wide  basis;  and 

(d)  Conduct  post-implementation 
reviews  of  information  systems  to 
validate  estimated  benefits  and 
document  effective  management 
practices  for  broader  use. 

(2)  Strategic  Information  Resources 
Management  (IRM)  Planning.  Agencies 
shall  establish  and  maintain  strategic 
information  resources  management 
planning  processes  which  include  the 
following  components: 

(a)  Strategic  IRM  planning  that 
addresses  how  the  management  of 
information  resources  promotes  the 
fulfillment  of  an  agency's  mission.  This 
planning  process  should  support  the 
development  and  maintenance  of  a 
strategic  IRM  plan  that  reflects  and 
anticipates  changes  in  the  agency's 
mission,  policy  direction,  technological 
capabilities,  or  resource  levels; 

(b)  Information  planning  that 
promotes  the  use  of  information 
throughout  its  life  cycle  to  maximize  the 
usefulness  of  information,  minimize  the 
burden  on  the  public,  and  preserve  the 
appropriate  integrity,  availability,  and 
confidentiality  of  information.  It  shall 
specifically  address  the  planning  and 
budgeting  for  the  information  collection 
burden  imposed  on  the  public  as 
defined  by  5  C.F.R.  1320; 

(c)  Operational  information 
technology  planning  that  Unks 
information  technology  to  anticipated 
program  and  mission  needs,  reflects 
budget  constraints,  and  forms  the  basis 
for  budget  requests.  This  planning 
should  result  in  the  preparation  and 
maintenance  of  an  up-to-date  five-year 
plan,  as  required  by  44  U.S.C.  3506. 
which  includes: 

(i)  a  listing  of  existing  and  planned 
major  information  systems; 

(ii)  a  listing  of  planned  information 
technology  acquisitions; 

(iii)  an  explanation  of  how  the  listed 
major  information  systems  and  planned 
information  technology  acquisitions 
relate  to  each  other  and  support  the 
achievement  of  the  agency's  mission: 
and 

iv)  a  summary  of  computer  security 
planning,  as  required  by  Section  6  of  the 


Computer  Seciuity  Act  of  1987  (40 
U.S.C.  759  note);  and 

(d)  Coordination  with  other  agency 
planning  processes  including  strategic, 
humcm  resources,  and  financial 
resources. 

(3)  Information  Systems  Management 
Oversight.  Agencies  shall  establish 
information  system  management 
oversight  mechanisms  that: 

(a)  Ensure  that  each  information 
system  meets  agency  mission 
requirements; 

(b)  Provide  for  periodic  review  of 
information  systems  to  determine: 

(i)  how  mission  requirements  might 
have  changed; 

.  (ii)  whether  the  information  system 
continues  to  fulfill  ongoing  and 
anticipated  mission  requirements;  and 

(iii)  what  level  of  maintenance  is 
needed  to  ensure  the  information 
system  meets  mission  requirements  cost 
effectively; 

(c)  Ensure  that  the  official  who 
administers  a  program  supp>orted  by  an 
information  system  is  responsible  and 
accountable  for  the  management  of  that 
information  system  throughout  its  hfe 
cycle; 

(d)  Provide  for  the  appropriate 
training  for  users  of  Federal  information 
resources; 

(e)  Prescribe  Federal  information 
system  requirements  that  do  not  unduly 
restrict  the  prerogatives  of  State,  local, 
and  tribal  governments; 

(f)  Ensure  that  major  information 
systems  proceed  in  a  timely  fashion 
towards  agreed-upon  milestones  in  an 
information  system  life  cycle,  meet  user 
requirements,  and  deliver  intended 
benefits  to  the  agency  and  affected 
publics  through  coordinated  decision 
making  about  the  information,  human, 
financial,  and  other  supporting 
resources;  and 

(g)  Ensure  that  financial  management 
systems  conform  to  the  requirements  of 
OMB  Circular  No.  A-127,  "Financial 
Management  Systems." 

(4)  Use  of  Information  Resources. 
Agencies  shall  create  and  maintain 
management  and  technical  fi-ameworks 
for  using  information  resources  that 
document  linkages  between  mission 
needs,  information  content,  and 
information  technology  capabilities. 
These  frameworks  should  guide  both 
strategic  and  operational  IRM  planning. 
They  should  also  address  steps 
rtecessary  to  create  an  open  systems 
environment.  Agencies  shall  implement 
the  following  principles: 

(a)  Develop  information  systems  in  a 
manner  that  facilitates  necessary 
interoperability,  application  portability, 
and  scalability  of  computerized 
applications  across  networks  of 


heterogeneous  hardware,  software,  and 
communications  platforms; 

(b)  Ensure  that  improvements  to 
existing  information  systems  and  the 
development  of  planned  information 
systems  do  not  imnecessarily  duplicate 
information  systems  available  writhin 
the  same  agency,  from  other  agencies,  or 
from  the  private  sector; 

(c)  Share  available  information 
systems  with  other  agencies  to  the 
extent  practicable  and  legally 
permissible; 

(d)  Meet  information  technology 
needs  through  intra-agency  and  inter- 
agency sharing,  when  it  is  cost  effective, 
before  acquiring  new  information 
technology  resources; 

(e)  For  Information  Processing  Service 
Organizations  (IPSOs)  that  have  costs  in 
excess  of  $5  million  per  year,  agencies 
shall: 

(i)  account  for  the  full  costs  of 
operating  all  IPSOs; 

(ii)  recover  the  costs  incurred  for 
providing  IPSO  services  to  all  service 
recipients  on  an  equitable  basis 
commensurate  with  the  costs  required 
to  provide  those  services;  and 

(iii)  document  sharing  agreements 
between  service  recipients  and  IPSOs; 
and 

(f)  Estabhsh  a  level  of  security  for  all 
information  systems  that  is 
commensurate  with  the  risk  and 
magnitude  of  the  harm  resulting  from 
the  loss,  misuse,  or  unauthorized  access 
to  or  modification  of  the  information 
contained  in  these  information  systems. 

(5)  Acquisition  of  Information 
Technology.  Agencies  shall: 

(a)  Acquire  information  technology  in 
a  manner  that  makes  use  of  full  and 
open  competition  and  that  maximizes 
return  on  investment; 

(b)  Acquire  off-the-shelf  software  from 
commercial  sources,  imless  the  cost 
effectiveness  of  developing  custom 
software  to  meet  mission  needs  is  clear 
and  has  been  documented; 

(c)  Acquire  information  technology  in 
accordance  with  OMB  Circular  No.  A- 
109,  "Acquisition  of  Major  Systems," 
where  appropriate;  and 

(d)  Acquire  information  technology  in 
a  manner  that  considers  the  need  for 
accommodations  of  accessibility  for 
individuals  with  disabilities  to  the 
extent  that  needs  for  such  access  exist. 

9.  Assignment  of  Responsibilities: 
a.  AH  Federal  Agencies.  The  head  of 
each  agency  shall: 

(1)  Have  primary  responsibility  for 
managing  agency  information  resources; 

(2)  Ensure  that  the  information 
policies,  principles,  standards, 
guidelines,  rules,  and  regulations 
prescribed  by  OMB  are  implemented 
appropriately  within  the  agency; 
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(3)  Develop  internal  agency 
information  policies  and  procedures 
and  oversee,  evaluate,  and  otherwise 
periodically  review  agency  information 
resources  management  activities  for 
conformity  with  the  policies  set  forth  in 
this  Circular; 

(4)  Develop  agency  policies  and 
procedures  that  provide  for  timely 
acquisition  of  required  information 
technology; 

(5)  Maintain  an  inventory  of  the 
agencies'  major  information  systems  and 
information  dissemination  programs; 

(6)  Create,  maintain,  and  dispose  of  a 
record  of  agency  activities  in  accordance 
with  the  Federal  Records  Act  of  1950,  as 
amended; 

(7)  Identify  to  the  Director,  OMB, 
statutory,  regulatory,  and  other 
impediments  to  efficient  management  of 
Federal  information  resources  and 
recommend  to  the  Director  legislation, 
policies,  procedures,  and  other  guidance 
to  improve  such  management; 

(8)  Assist  OMB  in  the  performance  of 
its  functions  under  the  PRA  including 
making  services,  personnel,  and 
facilities  available  to  OMB  for  this 
purpose  to  the  extent  practicable; 

(9)  Appoint  a  senior  official,  as 
required  by  44  U.S.C.  3506(b).  who  shall 
report  directly  to  the  agency  head  to 
carry  out  the  responsibilities  of  the 
agency  under  the  PRA.  The  head  of  the 
agency  shall  keep  the  Director,  OMB. 
advised  as  to  the  name,  title,  authority, 
responsibilities,  and  organizational 
resources  of  the  senior  official.  For 
purposes  of  this  paragraph,  military 
departments  and  the  Office  of  the 
Secretary  of  Defense  may  each  appoint 
one  official. 

(10)  Designate  an  office  with 
responsibility  for  management  oversight 
of  agency  audiovisual  productions  and 
establish  an  appropriate  program  for  the 
management  of  audiovisual 
productions,  facilities,  and  activities  in 
conformance  with  the  requirements 
contained  at  36  CFR  1232.4. 

(11)  Direct  the  senior  official 
appointed  pursuant  to  44  U.S.C.  3506(b) 
to  monitor  agency  compliance  with  the 
policies,  procedures,  and  guidance  in 
this  Circular.  Acting  as  an  ombudsman, 
the  senior  official  shall  consider  alleged 
instances  of  agency  failure  to  comply 
with  this  Circular  and  recommend  or 
take  corrective  action  as  appropriate. 
The  senior  official  shall  report  annually, 
not  later  than  February  1st  of  each  year, 
to  the  Director  those  instances  of  alleged 
failure  to  comply  with  this  Circular  and 
their  resolution. 

b.  Department  of  State.  The  Secretary 
of  State  shall: 

(1)  Advise  the  Director,  OMB,  on  the 
development  of  United  States  positions 


and  policies  on  international 
information  policy  issues  affecting 
Federal  Government  information 
activities  and  ensure  that  such  positions 
and  policies  are  consistent  with  Federal 
information  resources  management 
policy; 

(2)  Ensure,  in  consultation  with  the 
Secretary  of  Commerce,  that  the  United 
States  is  represented  in  the  development 
of  international  information  technology 
standards,  and  advise  the  Director, 
OMB.  of  such  activities. 

c.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall: 

(1)  Develop  and  issue  Federal 
Information  Processing  Standards  and 
guidelines  necessary  to  ensure  the 
efficient  and  effective  acquisition, 
management,  security,  and  use  of 
information  technology; 

(2)  Advise  the  EHrector,  OMB.  on  the 
development  of  policies  relating  to  the 
procurement  and  management  of 
Federal  telecommunications  resources; 

(3)  Provide  OMB  and  the  agencies 
with  scientific  and  technical  advisory 
services  relating  to  the  development  and 
use  of  information  technology; 

(4)  Conduct  studies  and  evaluations 
concerning  telecommunications 
technology,  and  concerning  the 
improvement,  expansion,  testing. 
operation,  and  use  of  Federal  tele 
commimications  systems  and  advise  the 
Director,  OMB,  and  appropriate 
agencies  of  the  recommendations  that 
result  from  such  studies; 

(5)  Develop,  in  consultation  with  the 
Secretary  of  State  and  the  Director  of 
OMB,  plans,  policies,  and  programs 
relating  to  international 
telecommunications  issues  affecting 
government  information  activities; 

^6)  Identify  needs  for  standardization 
of  telecommunications  and  information 
processing  technology,  and  develop 
standards,  in  consultation  with  the 
Secretary  of  Defense  and  the 
Administrator  of  General  Services,  to 
ensure  efficient  application  of  such 
technology; 

(7)  Ensure  that  the  Federal 
Government  is  represented  in  the 
development  of  national  and,  in 
consultation  with  the  Secretary  of  State, 
international  information  technology 
standards,  and  advise  the  Director, 
OMB,  of  such  activities. 

d.  Department  of  Defense.  The 
Secretary  of  Defense  shall  develop,  in 
consultation  with  the  Administrator  of 
General  Services,  uniform  Federal 
telecommunications  standards  and 
guidelines  to  ensure  national  security, 
emergency  preparedness,  and  continuity 
of  government. 
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e  General  Services  A  iministration. 
The  Administrator  of  G  (neral  Services 
shall: 

(1)  Advise  the  Directc  r.  0MB.  and 
agency  heads  on  matter ;  affecting  the 
procurement  of  informs  ion  technology; 

(2)  Coordinate  and,  w  len  required, 
provide  for  the  purchas ;,  lease,  and 
maintenance  of  infonna  Lion  technology 
reouired  by  Federal  age  icies; 

13)  Develop  criteria  f<:  r  timely 
procurement  of  informa  tion  technology 
and  delegate  procureme  nt  authority  to 
agencies  that  comply  w  th  the  criteria; 

(4)  Provide  guidelinei  and  regulations 
for  Federal  agencies,  as  authorized  by 
law,  on  the  acquisition,  maintenance, 
and  disposition  of  infor  nation 
technology; 

(5)  Develop  policies  £  nd  guidelines 
that  facilitate  the  sharin  g  of  information 
technology  among  agen  :ies  as  required 
by  this  Circular; 

(6)  Review  agencies'  i  nformation 
resources  management  ictivities  to  meet 
the  objectives  of  the  trif  rmial  reviews 
required  by  the  PRA  an  1  report  the 
resuhs  to  the  Director,  ( )MB; 

(7)  Manage  the  Auton  latic  Data 
Processing  Fund  and  th  3  Federal 
Telecommunications  Fi  nd  in 
accordance  with  the  Fe^  leral  Property 
and  Administrative  Ser  dees  Act  as 
amended; 

(8)  Establish  procedu  es  for  approval, 
implementation,  and  di  ssemination  of 
Federal  telecommunica  ions  standards 
and  guidelines  and  for  mplementation 
of  Federal  Information  Processing 
Standards. 

f.  Office  of  Personnel  Management. 
The  Director,  Office  of  'ersonnel 
Management,  shall: 

(1)  Develop  and  condLct  training 
programs  for  Federal  p«  rsonnel  on 
information  resources  t  lanagement 
including  end-user  cotr  puting; 

(2)  Evaluate  periodic)  ily  future 
persormel  management  and  staffing 
requirements  for  Federi  1  information 
resources  management; 

(3)  Establish  personn  »1  security 
policies  and  develop  tri  ining  programs 
for  Federal  personnel  a  ;sociated  with 
the  design,  operation,  a  r  maintenance  of 
information  systems. 

g.  National  Archives  tnd  Records 
Administration.  The  Ai  chivist  of  the 
United  States  shall: 

(1)  Administer  the  Ft  deral  records 
management  program  i  i  accordance 
with  the  National  Arch  ves  and  Records 
Act; 

(2)  Assist  the  Di  recto  ,  OMB,  in 
developing  standards  a  id  guidelines 
relating  to  the  records  i  lanagement 
program. 

h.  Office  ofManagen  ent  and  Budget. 
The  Director  of  the  Offi  ce  of 
Management  and  Budg  (t  shall: 


(1)  Provide  overall  leadership  and 
coordination  of  Federal  information 
resources  management  within  the 
executive  branch; 

(2)  Serve  as  the  President's  principal 
adviser  on  procurement  and 
management  of  Federal 
telecommunications  systems,  and 
develop  and  establish  pohcies  for 
procurement  and  management  of  such 
systems; 

(3)  Issue  policies,  procedures,  and 
guidelines  to  assist  agencies  in 
achieving  integrated,  effective,  and 
efficient  information  resources 
management; 

(4)  Initiate  and  review  proposals  for 
changes  in  legislation,  regulations,  and 
agency  procedures  to  improve  Federal 
information  resources  management; 

(5)  Review  and  approve  or  disapprove 
agency  proposals  for  collection  of 
information  from  the  public,  as  defined 
by  5  CFR  1320.7; 

(6)  Develop  and  publish  annually  in 
consultation  with  the  Administrator  of 
General  Services,  a  five-year  plan  for 
meeting  the  information  technology' 
needs  of  the  Federal  Government; 

(7)  Evaluate  agencies'  information 
resources  management  and  identify 
cross-cutting  information  poficy  issues 
through  the  review  of  agency 
information  programs,  information 
collection  budgets,  information 
technology  acquisition  plans,  fiscal 
budgets,  and  by  other  means; 

(8)  Provide  policy  oversight  for  the 
Federal  records  management  function 
conducted  by  the  National  Archives  and 
Records  Administration  and  coordinate 
records  management  policies  and 
programs  with  other  information 
activities; 

(9)  Review,  with  the  advice  and 
assistance  of  the  Administrator  of 
General  Services,  selected  agencies' 
information  resources  management 
activities  to  meet  the  objectives  of  the 
triennial  reviews  required  by  the  PRA; 

(10)  Review  agencies'  policies, 
practices,  and  programs  pertaining  to 
the  security,  protection,  sharing,  and 
disclosure  of  information,  in  order  to 
ensure  compliance  with  the  Privacy  Act 
and  related  statutes; 

(11)  Resolve  information  technology 
procurement  disputes  between  agencies 
and  the  General  Services 
Administration  pursuant  to  Section  111 
of  the  Federal  Property  and 
Administrative  Services  Act; 

(12)  Review  proposed  U.S. 
Government  Position  and  Policy 
statements  on  international  issues 
affecting  Federal  Government 
information  activities  and  advise  the 
Secretary  of  State  as  to  their  consistency 


with  Federal  information  resources 
management  poUcy. 

10.  Oversight; 

a.  The  Director,  OMB,  will  use 
information  technology  planning 
reviews,  fiscal  budget  reviews, 
information  collection  budget  reviews, 
meinagement  reviews,  GSA  reviews  of 
agency  information  resources 
management  measures  and  such  other 
measures  as  the  Director  deems 
necessary  to  evaluate  the  adequacy  and 
efficiency  of  each  agency's  information 
resources  management  and  compliance 
with  this  Circular. 

b.  The  Director,  OMB,  may,  upon 
written  request  of  an  agency,  grant  a 
waiver  from  particular  requirements  of 
this  Circular.  Requests  for  waivers  must 
detail  the  reasons  why  a  particular 
waiver  is  sought,  identify  the  duration 
of  the  waiver  sought,  and  include  a  plan 
for  the  prompt  and  orderly  transition  to 
full  compliance  with  the  requirements 
of  this  Circular.  Notice  of  each  waiver 
request  shall  be  pubhshed  promptly  by 
the  agency  in  the  Federal  Register,  with 
a  copy  of  the  waiver  request  made 
available  to  the  pubhc  on  request. 

11.  Effectiveness:  This  Circular  is 
effective  upon  issuance.  Nothing  in  this 
Circular  shall  be  construed  to  confer  a 
private  right  of  action  on  any  person. 

12.  Inquiries:  All  questions  or 
inquiries  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  D.C.  20503. 
Telephone:  (202)  395-3785. 

13.  Sunset  Review  Date:  OMB  will 
review  this  Circular  three  years  from  the 
date  of  issuance  to  ascertain  its 
effectiveness. 

Appendix  I  to  OMB  Circular  No.  A- 
130 — Federal  Agency  Responsibilities 
for  Maintaining  Records  About 

individuals 

1 .  Purpose  and  Scope. 

This  Appendix  describes  agency 
responsibiUties  for  implementing  the 
reporting  and  publication  requirements 
of  the  Privacy  Act  of  1974,  5  U.S.C. 
552a,  as  amended  (hereinafter  "the 
Act  ").  It  applies  to  all  agencies  subject 
to  the  Act.  Note  that  this  Appendix  does 
not  rescind  other  guidance  OMB  has 
issued  to  help  agencies  interpret  the 
Privacy  Act's  provisions,  e.g..  Privacy 
Act  Guidelines  (40  FR  28949-28978, 
July  9, 1975),  or  Final  Guidance  for 
Conducting  Matching  Programs  (54  FR 
at  25819,  June  19.  1989). 

2.  Definitions. 

a.  The  terms  "agency."  "individual," 
"maintain,"  "record,"  "system  of 
records,"  and  "routine  use,"  as  used  in 
this  Appendix,  are  defined  in  the  Act  (5 
U.S.C.  552a(a)). 
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b.  Matching  Agency.  Generally,  the 
Recipient  Federal  agency  (or  the  Federal 
source  agency  in  a  match  conducted  by 
a  nonfederal  agency)  is  the  matching 
agency  and  is  responsible  for  meeting 
the  reporting  and  publication 
requirements  associated  with  the 
matching  program.  However,  in  large, 
multi-agency  matching  programs,  where 
the  recipient  agency  is  merely 
performing  the  matches  and  the  benefit 
accrues  to  the  source  agencies,  the 
partners  should  assign  responsibility  for 
comphance  with  the  administrative 
requirements  in  a  fair  and  reasonable 
way.  This  may  mean  having  the 
matching  agency  carry  out  these 
requirements  for  all  parties,  having  one 
participant  designated  to  do  so,  or 
having  each  source  agency  do  so  for  its 
own  matching  program(s). 

c.  Nonfederal  Agency.  Nonfederal 
agencies  are  State  or  local  governmental 
agencies  receiving  records  from  a 
Federal  agency's  automated  system  of 
records  to  be  used  in  a  matching 
program. 

d.  Recipient  Agency.  Recipient 
agencies  are  Federal  agencies  or  their 
contractors  receiving  automated  records 
from  the  Privacy  Act  systems  of  records 
of  other  Federal  agencies,  or  from  State 
or  local  governments,  to  be  used  in  a 
matching  program  as  defined  in  the  Act. 

e.  Source  Agency.  A  source  agency  is 
a  Federal  agency  that  discloses 
automated  records  from  a  system  of 
records  to  another  Federal  agency  or  to 
a  State  or  local  agency  to  be  used  in  a 
matching  program.  It  is  also  a  State  or 
local  agency  that  discloses  records  to  a 
Federal  agency  for  use  in  a  matching 
program. 

3.  Assignment  of  Responsibilities. 

a.  All  Federal  Agencies.  In  addition  to 
meeting  the  agency  requirements 
contained  in  the  Act  and  the  specific 
reporting  and  publication  requirements 
detailed  in  this  AppendLx,  the  head  of 
each  agency  shall  ensure  that  the 
following  reviews  are  conducted  as 
often  as  specified  below,  and  be 
prepared  to  report  to  the  Director,  OMB, 
the  results  of  such  reviews  and  the 
corrective  action  taken  to  resolve 
problems  uncovered.  The  head  of  each 
agency  shall: 

(1)  Section  (m)  Contracts.  Review 
every  two  years  a  random  sample  of 
agency  contracts  that  provide  for  the 
maintenance  of  a  system  of  records  on 
behalf  of  the  agency  to  accompUsh  an 
agency  function,  in  order  to  ensure  that 
the  wording  of  each  contract  makes  the 
provisions  of  the  Act  binding  on  the 
contractor  and  his  or  her  employees. 
(See  5  U.S.C.  552a(m)(l)) 

(2)  Recordkeeping  Practices.  Review 
annually  agency  recordkeeping  and 


disposal  policies  and  practices  in  order 
to  assure  compliance  with  the  Act, 
paying  particular  attention  to  the 
maintenance  of  automated  records. 

(3)  Routine  Use  Disclosures.  Review 
every  four  years  the  routine  use 
disclosures  associated  with  each  system 
of  records  in  order  to  ensure  that  the 
recipient's  use  of  such  records 
continues  to  be  compatible  with  the 
purpose  for  which  the  disclosing  agency 
collected  the  information. 

(4)  Exemption  of  Systems  of  Records. 
Review  every  four  years  each  system  of 
records  for  which  the  agency  has 
promulgated  exemption  rules  pursuant 
to  Section  (j)  or  (k)  of  the  Act  in  order 
to  determine  whether  such  exemption  is 
still  needed. 

(5)  Matching  Programs.  Review 
annually  each  ongoing  matching 
program  in  which  the  agency  has 
participated  during  the  year,  either  as  a 
source  or  as  a  matching  agency,  in  order 
to  ensure  that  the  requirements  of  the 
Act,  the  OMB  guidance,  and  any  agency 
regulations,  operating  instructions,  or 
guidelines  have  been  met. 

(6)  Privacy  Act  Training.  Review 
annually  agency  training  practices  in 
order  to  ensure  that  all  agency 
persoimel  are  familiar  with  the 
requirements  of  the  Act,  with  the 
agency's  implementing  regulation,  and 
with  any  special  requirements  of  their 
specific  jobs. 

(7)  Violations.  Review  annually  the 
actions  of  agency  personnel  that  have 
resulted  either  in  the  agency  being 
found  civilly  Uable  under  Section  (g)  of 
the  Act.  or  an  employee  being  found 
criminally  liable  imder  the  provisions  of 
Section  (i)  of  the  Act,  in  order  to 
determine  the  extent  of  the  problem  and 
to  find  the  most  effective  way  to  prevent 
recurrence  of  the  problem. 

(8)  Systems  of  Records  Notices. 
Review  annually  each  system  of  records 
notice  to  ensure  that  it  accurately 
describes  the  system  of  records.  Where 
minor  changes  are  needed,  e.g.,  the 
name  of  the  system  manager,  ensure  that 
an  amended  notice  is  published  in  the 
Federal  Register.  Agencies  may  choose 
to  make  one  annual  comprehensive 
publication  consofidating  such  minor 
changes.  This  requirement  is 
distinguished  from  and  in  addition  to 
the  requirement  to  report  to  OMB  and 
Congress  significant  changes  to  systems 
of  records  and  to  publish  those  changes 
in  the  Federal  Register  (See  paragraph 
4c  of  this  Appendix). 

b.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall,  consistent 
with  guidelines  issued  by  the  Director, 
OMB,  develop  and  issue  standards  and 
guidelines  for  ensuring  the  security  of 


information  protected  by  the  Act  in 
automated  information  systems. 

c.  The  Department  of  Defense, 
General  Senices  Administration,  and 
National  Aeronautics  and  Space 
Administration.  These  agencies  shall, 
consistent  with  guidefines  issued  by  the 
Director,  OMB,  ensure  that  instructions 
are  issued  on  what  agencies  must  do  in 
order  to  comply  with  the  requirements 
of  Section  (m)  of  the  Act  when 
contracting  for  the  operation  of  a  system 
of  records  to  accomplish  an  agency 
purpose. 

d.  Office  of  Personnel  Management. 
The  Director  of  the  Office  of  Personnel 
Management  shall,  consistent  with 
guidehnes  issued  by  the  Director,  OMB: 

(1)  Develop  and  maintain 
government-wide  standards  and 
procedures  for  civilian  personnel 
information  processing  and 
recordkeeping  directives  to  assure 
conformance  with  the  Act. 

(2)  Develop  and  conduct  Privacy  Act 
training  programs  for  agency  persoimel, 
including  both  the  conduct  of  courses  in 
various  substantive  areas  (e.g., 
administrative,  information  technology) 
and  the  development  of  materials  that 
agencies  can  use  in  their  own  courses. 
The  assignment  of  this  responsibihty  to 
OPM  does  not  affect  the  responsibihty 
of  individual  agency  heads  for 
developing  and  conducting  training 
programs  tailored  to  the  specific  needs 
of  their  own  personnel. 

e.  National  Archives  and  Records 
Administration.  The  Archivist  of  the 
United  States  through  the  Office  of  the 
Federal  Register,  shall,  consistent  with 
guidelines  issued  by  the  Director,  OMB: 

(1)  Issue  instructions  on  the  format  of 
the  agency  notices  and  rules  required  to 
be  published  under  the  Act. 

(2)  Compile  and  publish  every  two- 
years,  the  rules  promulgated  under  5 
U.S.C.  552a(0  and  agency  notices 
pubhshed  under  5  U.S.C.  552a(e)(4)  in 
a  form  available  to  the  public  at  low 
cost. 

(3)  Issue  procedures  governing  the 
transfer  of  records  to  Federal  Records 
Centers  for  storage,  processing,  and 
servicing  pursuant  to  44  U.S.C.  3103. 
For  purposes  of  the  Act,  such  records 
are  considered  to  be  maintained  by  the 
agency  that  deposited  them.  The 
Archivist  may  disclose  deposited 
records  only  according  to  the  access 
rules  established  by  the  agency  that 
deposited  them. 

f.  Office  of  Management  and  Budget. 
The  Director  of  the  Office  of 
Management  and  Budget  will: 

(1)  Issue  guidelines  and  directives  to 
the  agencies  to  implement  the  Act. 
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(2)  Assist  the  agebcies 
request,  in  implem  mting 
Act  programs. 

(3)  Review  new  a  nd 
records  and  matchi  Dg 


,  at  their 
their  Privacy 


altered  system  of 
program  reports 


submitted  pursuemt  to  Section  (o)  of  the 
Act. 

(4)  Compile  the  biennial  report  of  the 
President  to  Congress  in  accordance 
with  Section  (s)  of  the  Act. 

(5)  Compile  and  issue  a  biennial 
report  on  the  agencies'  implementation 


of  the  computer  matching  provisions  of 
the  Privacy  Act,  pursuant  to  Section 
(u)(6)  of  the  Act. 

4.  Reporting  Requirements.  The 
Privacy  Act  requires  agencies  to  make 
the  following  kinds  of  reports: 


Repoit 


When  Due 


Recipient ' 


Biennial  Privacy  Act 
Biennial  Matching  Activity 
New  System  of  Recofds 


Report 

Report 
Report 


Altered  System  of  Re  :ords  Report 

New  Matching  Progri  m  Report 

Renewal  of  Existing  !  latching  Pro- 
gram 
Altered  Matching  Prxkram 

Matching  Agreement! 


June  30.  1994.  1996.  1998,  2000 

June  30,  1994.  1996,  1998,  2000 

When  establishing  a  system  of  records — at  least  40  days  be- 
fore operating  system  * 

When  adding  a  new  routine  use,  exemption,  or  otherwise 
significantly  altering  an  existing  system  of  records — at 
least  40  days  before  change  to  system  takes  place  * 

When  establishing  new  matching  program — at  least  40  days 
before  operating  program  * 

At  least  40  days  prior  to  expiration  of  one  year  extension  of 
original  program — treat  as  new  program 

When  making  a  significant  change  to  an  existing  matching 
program — at  least  40  days  before  ofterating  altered  pro- 
gram* 

At  least  40  days  prior  to  start  of  matching  program  * 


Administrator,  OIRA 
Administrator,  OIRA 
Administrator,  OIRA,  Congress 

Administrator,  OIRA,  Congress 


Administrator,  OIRA,  Congress 
Administrator,  OIRA.  Congress 
Administrator,  OIRA,  Congress 


Congress 


'-Review  Period 
gress  have  sufficient 
"-Recipient 


Note 


Addn  sses 


that  the  statutory  reporting  requirement  is  30  days  prior;  the  additional  10  days  will  ensure  that  OMB  and  Con- 
ime  to  review  the  proposal.  Agencies  should  therefore  ensure  that  reports  are  mailed  expeditiously  after  being  signed. 
ioco.r.  At  bottom  of  envelope  print  "PRIVACY  ACT  REPORT" 


House  ofReprese  ntatives: 


The  Chair  of  the 


iouse  Committee  on 


Government  Opera  ions,  2157  RHOB, 
Washington,  D.C.  2p515-6143. 

Senate; 

The  Chair  of  the  Senate  Committee  on 
Governmental  Affa  rs,  340  SDOB, 
Washington,  D.C.  2  )51O-6250. 

Office  of  Manage  nent  and  Budget: 

The  AdministraK  t  of  the  Office  of 
Information  and  Re  julatory  Affairs, 
Office  of  Managem(  nt  and  Budget, 
ATTN:  Docket  Libr  iry,  NEOB  Room 
3201,  Washington,  D.C.  20503. 

a.  Biennial  Privac  y  Act  Report.  To 
provide  the  necessary  information  for 


the  biermial  report 


)f  the  President, 


agencies  shall  subn  it  a  biennial  report 
to  OMB,  covering  t]  leir  Privacy  Act 
activities  for  the  calendar  years  covered 
by  the  reporting  pei  iod.  The  exact 
format  of  the  report  will  be  established 
by  OMB.  At  a  mini;  aum,  however, 
agencies  should  co!  lect  and  be  prepared 
to  report  the  follow  ng  data  on  a 
calendar  year  basis: 

(1)  A  hsting  of  pi  blication  activity 
during  the  year  sho  ,ving  the  following: 

'-Total  Number  i )/  Systems  of 
Records  (Exempt/N  onExempt) 

'-Number  ofNev '  Systems  of  Records 
Added  (Exempt/No  nExempt) 

'-Number  Routii  e  Uses  Added 

'-Number  Exem[  tions  Added  to 
Existing  Systems 

'-Number  Exemi  tions  Deleted  from 
Existing  Systems 

'-Total  Number  t  tf  Automated 
Systems  of  Records  (Exempt/ 
NonExempt) 


The  agency  should  provide  a  brief 
narrative  describing  those  activities  in 
detail,  e.g.,  "the  Department  added  a 
(k)(l)  exemption  to  an  existing  system  of 
records  entitled  "Investigative  Records 
of  the  Office  of  Investigations;"  or  "the 
agency  added  a  new  routine  use  to  a 
system  of  records  entitled  "Employee 
Health  Records"  that  would  permit 
disclosure  of  health  data  to  researchers 
under  contract  to  the  agency  to  perform 
workplace  risk  analysis." 

(2)  A  brief  description  of  any  public 
comments  received  on  agency 
publication  and  implementation 
activities,  and  agency  response. 

(3)  Number  of  access  and  amendment 
requests  from  record  subjects  citing  the 
Privacy  Act  that  were  received  during 
the  calendar  year  of  the  report.  Also  the 
disposition  of  requests  from  any  year 
that  were  completed  during  the  calendar 
year  of  the  report: 

'-Total  Number  of  Access  Requests 

Number  Granted  in  Whole 

Number  Granted  in  Part 

Number  Wholly  Denied 

Number  For  Which  No  Record  Foimd 

'-Total  Amendment  Requests 

Number  Granted  in  Whole 

Number  Granted  in  Part 

Number  Wholly  Denied 

'-Number  of  Appeals  of  Denials  of 
Access 

Number  Granted  in  Whole 

Number  Granted  in  Part 

Number  Wholly  Denied 

Number  For  Which  No  Record  Found 

'-Number  of  Appeals  of  Denials  of 
Amendment 

Number  Granted  in  Whole 


Number  Granted  in  Part 
Number  Wholly  Denied 

(4)  Nimiber  of  instances  in  which 
individuals  brought  suit  under  section 
(g)  of  the  Privacy  Act  against  the  agency 
and  the  results  of  any  such  litigation 
that  resulted  in  a  change  to  agency 
practices  or  affected  guidance  issued  by 
OMB. 

(5)  Results  of  any  reviews  undertaken 
in  response  lo  paragraph  3a  of  this 
Appendix. 

(6)  Description  of  agency  Privacy  Act 
training  activities  conducted  in 
accordance  with  paragraph  3a(6)  of  this 
Appendix. 

b.  Biennial  Matching  Activity  Report 
(See  5  U.S.C.  552a(u)(3)(D)).  At  the  end 
of  each  calendar  year,  the  Data  Integrity 
Board  of  each  agency  that  has 
participated  in  matches  covered  by  the 
computer  matching  provisions  of  the 
Privacy  Act  will  collect  data 
summarizing  that  year's  matching 
activity.  The  Act  requires  that  such 
activity  be  reported  every  two  yeeirs. 
OMB  will  establish  the  exact  format  of 
the  report,  but  agencies'  Data  Integrity 
Boards  should  be  prepared  to  report  the 
data  identified  below  both  to  the  agency 
head  and  to  OMB. 

( 1 )  A  listing  of  the  names  and 
positions  of  the  members  of  the  Data 
Integrity  Board  and  showing  separately 
the  name  of  the  Board  Secretary,  his  or 
her  agency  mailing  address^  and 
telephone  number.  Also  show  and 
explain  any  changes  in  membership  or 
structure  occurring  during  the  reporting 
year. 
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(2)  A  listing  of  each  matching 
program,  by  title  and  purpose,  in  which 
the  agency  participated  during  the 
reporting  year.  This  listing  should  show 
names  of  participant  agencies,  give  a 
brief  description  of  the  program,  and 
give  a  citation  including  the  date  to  the 
Federal  Register  notice  describing  the 
program. 

(3)  For  each  matching  program,  an 
indication  of  whether  the  cost/benefit 
analysis  performed  resulted  in  a 
favorable  ratio.  The  Data  Integrity  Board 
should  explain  why  the  agency 
proceeded  with  any  matching  program 
for  which  an  unfavorable  ratio  was 
reached. 

(4)  For  each  program  for  which  the 
Board  waived  a  cost/benefit  analysis, 
reasons  for  the  waiver  and  the  results  of 
match,  if  tabulated. 

(5)  A  description  of  each  matching 
agreement  the  Board  rejected  and  an 
explanation  of  why  it  was  rejected. 

(6)  A  listing  of  any  violations  of 
matching  agreements  that  have  been 
alleged  or  identified,  and  a  discussion  of 
any  action  taken.  - 

(7)  A  discussion  of  any  litigation 
involving  the  agency's  participation  in 
any  matching  program. 

(8)  For  any  htigation  based  on 
allegations  of  inaccurate  records,  an 
explanation  of  the  ste{>s  the  agency  used 
to  ensure  the  integrity  of  its  data  as  well 
as  the  verification  process  it  used  in  the 
matching  program,  including  an  . 
assessment  of  the  adequacy  of  each. 

c.  New  and  Altered  System  of  Records 
Report.  The  Act  requires  agencies  to 
publish  notices  in  ^e  Federal  Register 
describing  new  or  altered  systems  of 
records,  and  to  submit  reports  to  OMB. 
and  to  the  Chair  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  and  the  Chair  of  the 
Committee  on  Governmental  Affairs  of 
the  Senate.  The  reports  must  be 
transmitted  at  least  40  days  prior  to  the 
operation  of  the  new  system  of  records 
or  the  date  on  which  the  alteration  to  an 
existing  system  takes  place. 

(1)  When  to  Report  Altered  Systems  of 
Records.  Minor  changes  to  systems  of 
records  need  not  be  reported.  For 
example,  a  change  in  the  designation  of 
the  system  manager  due  to  a 
reorganization  would  not  require  a 
report,  so  long  as  an  individual's  abiUty 
to  gain  access  to  his  or  her  records  is  not 
affected.  Other  examples  include 
changing  applicable  safeguards  as  a 
result  of  a  risk  analysis  or  deleting  a 
routine  use  when  there  is  no  longer  a 
need  for  the  disclosure.The  following 
changes  are  those  for  which  a  report  is 
required: ' 

(a)  A  significant  increase  in  the 
number  of  individuals  about  whom 


records  are  maintained.  For  example,  a 
decision  to  expand  a  system  that 
originally  covered  only  residents  of 
public  housing  in  major  cities  to  cover 
such  residents  nationwide  would 
require  a  report.  Increases  attributable  to 
normal  growth  should  not  be  reported. 

(b)  A  change  that  expands  the  types 
or  categories  of  information  maintained. 
For  example,  a  file  covering  physicians 
that  has  been  expanded  to  include  other 
types  of  health  care  providers,  e.g., 
nurses,  technicians,  etc.,  would  require 
a  report. 

(c)  A  change  that  alters  the  purpose 
for  which  the  information  is  used. 

(d)  A  change  to  equipment 
configuration  (either  hardware  or 
software)  that  creates  substantially 
greater  access  to  the  records  in  the 
system  of  records.  For  example,  locating 
interactive  terminals  at  regional  offices 
for  accessing  a  system  formerly 
accessible  only  at  the  headquarters 
would  require  a  report. 

(e)  The  addition  of  an  exemption 
pursuant  to  Section  (j)  or  (k)  of  the  Act. 
Note  that,  in  examining  a  rulemaking  for 
a  Privacy  Act  exemption  as  part  of  a 
report  of  a  new  or  altered  system  of 
records,  OMB  will  also  review  the  rule 
under  appficable  regulatory  review 
procedures  and  agencies  need  not  make 
a  separate  submission  for  that  purpose. 

(fj  The  addition  of  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3). 

(2)  Reporting  Changes  to  Multiple 
Systems  of  Records.  When  an  agency 
makes  a  change  to  an  information 
technology  installation  or  a 
telecommunication  network,  or  makes 
any  other  general  changes  in 
information  collection,  processing, 
dissemination,  or  storage  that  affect 
multiple  systems  of  records,  it  may 
submit  a  single,  consolidateid  report, 
with  changes  to  existing  notices  and 
supporting  documentation  included  in 
the  submission. 

(3)  Contents  of  the  New  or  Altered 
System  Report.  The  report  for  a  new  or 
altered  system  has  three  elements:  a 
transmittal  letter,  a  narrative  statement, 
and  supporting  documentation  that 
includes  a  copy  of  the  proposed  Federal 
Register  notice.  There  is  no  prescribed 
format  for  either  the  letter  or  the 
narrative  statement.  The  notice  must 
appear  in  the  format  prescribed  by  the 
Office  of  the  Federal  Register's 
Document  Drafting  Handbook. 

(a)  Transmittal  Letter.  The  transmittal 
letter  should  be  signed  by  the  senior 
agency  official  responsible  for 
implementation  of  the  Act  within  the 
agency  and  should  contain  the  name 
and  telephone  number  of  the  individual 
who  can  best  answer  questions  about 
the  system  of  records.  The  letter  should 


contain  the  agency's  assurance  that  the 
proposed  system  does  not  duplicate  any 
existing  agency  or  goverrmient-wide 
systems  of  records.  The  letter  sent  to 
OMB  may  also  include  requests  for 
waiver  of  the  time  period  for  the  review. 
The  agency  should  indicate  why  it 
cannot  meet  the  established  review 
period  and  what  will  be  the 
consequences  of  not  obtaining  the 
waiver,  (see  paragraph  4e  below). 

(b)  Narrative  Statement.  The  narrative 
statement  should  be  brief.  It  should 
make  reference,  as  appropriate,  to 
information  in  the  supporting 
documentation  rather  than  restating 
such  information.  The  statement  should: 

1.  Describe  the  purpose  for  which  the 
agency  is  establishing  the  system  of 
records. 

2.  Identify  the  authority  under  which 
the  system  of  records  is  maintained.  The 
agency  should  avoid  citing 
housekeeping  statutes,  but  rather  cite 
the  underlying  programmatic  authority 
for  collecting,  maintaining,  and  using 
the  information.  When  the  system  is 
being  operated  to  support  an  agency 
housekeeping  program,  e.g.,  a  carj>ool 
locator,  the  agency  may,  however,  cite  a 
general  housekeeping  statute  that 
authorizes  the  agency  head  to  keep  such 
records  as  necessary. 

3.  Provide  the  agency's  evaluation  of 
the  probable  or  potential  effect  of  the 
proposal  on  the  privacy  of  individuals. 

4.  Provide  a  brief  description  of  the 
steps  taken  by  the  agency  to  minimize 
the  risk  of  imauthorized  access  to  the 
system  of  records,  A  more  detailed 
assessment  of  the  risks  and  specific 
administrative,  technical,  procedural, 
and  physical  safeguards  established 
shall  be  made  available  to  OMB  upon 
request. 

5.  Explain  how  each  proposed  routine 
us<;  satisfies  the  compatibility 
requirement  of  subs€x:tion  (a)(7)  of  the 
Act.  For  altered  systems,  this 

require- rnent  pertains  only  to  any  newly 
proposed  routine  use. 

6.  Provide  OMB  C^introl  Numbers, 
expiration  dates,  and  titles  of  any  OMB 
ajjproved  information  collection 
requests  (e.g.,  forms,  surveys,  etc.) 
contained  in  the  system  of  records.  If 
the  request  for  OMB  clearance  of  an 
information  collection  is  pending,  the 
agency  may  simply  state  die  title  of  the 
collection  and  the  date  it  was  submitted 
for  OMB  clearance. 

(c)  Supporting  Documentation.  Attach 
the  following  to  all  new  or  altered 
system  of  records  reports: 

1.  A  copy  of  the  new  or  altered  svstem 
of  records  notice  in  Federal  Register 
format,  consistent  with  the  provisions  of 
5  U.S.C.  552a(e)(4).  For  proposed  altered 
systems  the  agency  should  supply  a 
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copy  of  the  original  s  ^stem  of  records 
notice  to  ensure  that  reviewers  can 
understand  the  changes  proposed. 

2.  A  copy  in  Federal  Register  format 
of  any  new  exemption  rules  or  changes 
to  published  rules  (consistent  with  the 
provisions  of  5  U.S.C,  552a(f).(j).  or  (k)) 
that  the  agency  prop(  ises  to  issue  for  the 
new  or  altered  systen  i. 

(4)  OMB  Concurrei  ce.  Agencies  may 
assume  that  OMB  coi  icurs  in  the  Privacy 
Act  aspects  of  their  p  roposal  if  OMB  has 
not  commented  with  n  40  days  from  the 
date  the  transmittal  li  stter  was  signed. 
Agencies  should  ensi  ire  that  letters  are 
transmitted  expeditic  usly  after  they  are 
signed.  Agencies  ma]  publish  system  of 
records  and  routine  i  se  notices  as  well 
as  proposed  exemptii  »n  rules  in  the 
Federal  Register  at  tl  e  same  time  that 
they  send  the  new  or  altered  system 
report  to  OMB  and  O  mgress.  The  period 
for  OMB  and  congres  sional  review  and 
the  notice  and  comm  ;nt  period  for 
routine  uses  and  exei  options  will  then 
run  concurrently.  No  e  that  exemptions 
must  be  published  as  final  rules  before 
they  are  effective. 

d.  iVexi"  or  Altered  1  latching  Program 
Report.  The  Act  requ  res  agencies  to 
publish  notices  in  tho  Federal  Register 
describing  new  or  alt  "red  matching 
programs,  and  to  sub  nit  reports  to 
OMB,  and  to  Congres  5.  The  report  must 
be  received  at  least  4i  i  days  prior  to  the 
initiation  of  any  mate  hing  activity 
carried  out  under  a  n  !w  or  substantially 
altered  matching  pro|  ;ram.  For  renewals 
of  continuing  prograiis,  the  report  must 
be  dated  at  least  40  d^  lys  prior  to  the 
expiration  of  any  exi;  ting  matching 
agreement. 

(1)  When  to  Report  Altered  Matching 
Programs.  Agencies  r  eed  not  report 
minor  changes  to  mal  ching  programs. 
The  term  "minor  cha  ige  to  a  matching 
program"  means  a  ch  inge  that  does  not 
significantly  alter  the  terms  of  the 
agreement  under  whi  :h  the  program  is 
being  carried  out.  Ex<  mples  of 
significant  changes  u  elude: 

(a)  Changing  the  pi  rpose  for  which 
the  program  was  esta  )lished. 

(b)  Changing  the  m  itching 
population,  either  by  including  new- 
categories  of  record  s  ibjects  or  by 
greatly  increasing  the  numbers  of 
records  matched. 

(c)  Changing  the  le  ;al  authority 
covering  the  matchin ;  program. 

(d)  Changing  the  sc  urce  or  recipient 
agencies  involved  in  he  matching 
program. 

(2)  Contents  ofNei '  or  Altered 
Matching  Program  /?<  port.  The  report 
for  a  new  or  altered  n  latching  program 
has  three  elements:  a  transmittal  letter, 
a  narrative  statement  and  supporting 
documentation  that  i  icludes  a  copy  of 


the  proposed  Federal  Register  notice. 
There  is  no  prescribed  format  for  either 
the  letter  or  the  narrative  statement.  The 
notice  must  appear  in  the  format 
prescribed  by  the  Office  of  the  Federal 
Register's  Document  Drafting 
Handbook. 

(a)  Transmittal  Letter.  The  transmittal 
letter  should  be  signed  by  the  senior 
agency  official  responsible  for 
implementation  of  the  Privacy  Act 
within  the  agency  and  should  contain 
the  name  and  telephone  number  of  the 
individual  who  can  best  answer 
questions  about  the  matching  program. 
The  letter  should  state  that  a  copy  of  the 
matching  agreement  has  been 
distributed  to  Congress  as  the  Act 
requires.  The  letter  to  OMB  may  also 
include  a  request  for  waiver  of  the 
review  time  period. 

(b)  Narrative  Statement.  The  narrative 
statement  sliould  be  brief.  It  should 
make  reference,  as  appropriate;  to 
information  in  the  supporting 
documentation  rather  than  restating 
such  information.  The  statement  should 
provide: 

1.  A  description  of  the  purpose  of  the 
matching  program  and  the  authority 
under  which  it  is  being  carried  out. 

2.  A  description  of  the  security 
safeguards  used  to  protect  against  any 
unauthorized  access  or  disclosure  of 
records  used  in  the  match. 

3.  If  the  cost/benefit  analysis  required 
by  Section  (u)(4)(A)  indicated  an 
unfavorable  ratio  or  was  waived 
pursuant  to  OMB  guidance,  an 
explanation  of  the  basis  on  which  the 
agency  justifies  conducting  the  match. 

(c)  Supporting  Documentation.  Attach 
the  following: 

1.  A  copy  of  the  Federal  Register 
notice  describing  the  matching  program. 

2.  For  the  Congressional  report  only, 
a  copy  of  the  matching  agreement. 

(3)  OMB  Concurrence.  Agencies  may 
assume  that  OMB  concurs  in  the  Privacy 
Act  aspects  of  their  proposal  if  OMB  has 
not  commented  within  40  days  from  the 
date  the  transmittal  letter  was  signed. 
Agencies  should  ensure  that  letters  are 
transmitted  expeditiously  after  they  are 
signed.  Agencies  may  publish  matching 
program  notices  in  the  Federal  Register 
at  the  same  time  that  they  send  the 
matching  program  report  to  OMB  and 
Congress.  The  period  for  OMB  and 
congressional  review  and  the  notice  and 
comment  period  will  then  run 
concurrently. 

e.  Expediting  the  Review  Process.  The 
Director,  OMB,  may  grant  a  waiver  of 
tlie  40-day  review  period  for  either 
systems  of  records  or  matching  program 
reviews.  The  agency  must  ask  for  the 
waiver  in  the  transmittal  letter  and 
demonstrate  compelling  reasons.  When 


a  waiver  is  granted,  the  agency  is  not 
thereby  relieved  of  any  other 
requirement  of  the  Act.  If  no  waiver  is 
granted,  agencies  may  presume 
concurrence  at  the  expiration  of  the  40 
day  review  period.  Note  that  OMB 
cannotwaive  time  periods  specifically 
established  by  the  Act  such  as  the  30 
days  notice  and  comment  period 
required  for  the  adoption  of  a  routine 
use  proposal  pursuant  to  Section  (b)(3) 
of  the  Act. 

5.  Publication  Requirements.  The 
Privacy  Act  requires  agencies  to  publish 
notices  or  rules  in  the  Federal  Register 
in  the  following  circumstances:  when 
adopting  a  new  or  altered  system  of 
records,  when  adopting  a  routine  use  or 
exemption  for  a  system  of  records,  or 
when  proposing  to  carry  out  a  new  or 
altered  matching  program.  (See 
paragraph  4c(l)  and  4d(l)  above  on     . 
what  constitutes  a  reportable  alteration.) 

a.  Publishing  New  or  Altered  Systems 
of  Records  Notices  and  Exemption 
Rules. 

(1)  Who  Publishes.  The  agency 
responsible  for  operating  the  system  of 
records  makes  the  necessary 
publication.  Publication  should  be 
carried  out  at  the  departmental  or 
agency  level.  Where  a  system  of  records 
is  to  be  operated  exclusively  by  a 
component,  the  department  rather  than 
the  component  should  publish  the 
notice.  Thus,  for  example,  the 
Department  of  the  Treasury  would 
publish  a  system  of  records  notice 
covering  a  system  operated  exclusively 
by  the  Internal  Revenue  Service.  Note 
that  if  the  agency  is  proposing  to  exempt 
the  system  under  Section  (j)  or  (k)  of  the 
Act,  it  must  publish  a  rule  in  addition 
to  the  system  of  records  notice. 

(a)  Government-wide  Systems  of 
Records.  Certain  agencies  publish 
systems  of  records  containing  records 
for  which  they  have  government-wide 
responsibilities^  The  records  may  be 
located  in  other  agencies,  but  they  are. 
being  used  under  the  authority  of  and  in 
conformance  with  the  rules  mandated 
by  the  publishing  agency.  The  Office  of 
Personnel  Management,  for  example, 
has  published  a  number  of  government- 
wide  systems  of  records  relating  to  the 
operation  of  the  government's  personnel 
program.  Agencies  should  not  publish 
systems  of  records  that  wholly  or  partly 
duplicate  existing  government-wide 
systems  of  records. 

(b)  Section  (m)  Contract  Provisions. 
When  an  agency  provides  by  contract 
for  the  operation  of  a  system  of  records, 
it  should  ensure  that  a  system  of  records 
notice  describing  the  system  has  been 
published.  It  should  also  review  the 
notice  to  ensure  that  it  contains  a 
routine  use  under  Section  (e)(4)(D)  of 
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the  Act  permitting  disclosure  to  the 
contractor  and  his  or  her  personnel. 
(2)  When  to  Publish. 

(a)  System  Notice.  It  must  appear  in 
the  Federal  Register  before  the  agency 
begins  to  operate  the  system,  e.g.,  collect 
and  use  the  information. 

(b)  Routine  Use.  Must  be  published  in 
the  Federal  Register  30  days  before 
agency  discloses  records  pursuant  to  its 
terms.  If  the  sole  change  to  an  existing, 
system  of  records  is  to  add  a  routine 
use,  the  agency  should  either  republish 
the  entire  system  of  records  notice,  a 
condensed  description  of  the  system  of 
records,  or  a  citation  to  the  last  full  text 
Federal  Register  publication.  (Note  that 
the  addition  of  a  routine  use  to  em 

.  existing  system  of  records  requires  a 
report  to  OMB  and  Cpngress,  and  that 
the  review  period  for  this  report  is  40 
days.) 

(c)  Exemption  Rule.  Must  be 
established  through  informal 
rulemaking  pursuant  to  the 
Administrative  Procedure  Act.  This 
process  generally  requires  publication  of 
a  proposed  rule,  a  period  during  which 
the  public  may  comment,  publication  of 
a  final  rule,  and  the  adoption  of  the  final 
rule.  Agencies  may  not  withhold 
records  under  an  exemption  until  these 
reauirements  have  been  met. 

l3)  Format.  Agencies  should  follow 
the  publication  format  contained  in  the 
Office  of  the  Federal  Register's 
Document  Drafting  Handbook 
obtainable  from  the  Government 
Printing  Office. 

b.  Publishing  Matching  Notices. 

(1)  U'/io  Pufay/s/ies.  Generally,  the 
Recipient  Federal  agency  (or  the  Federal 
source  agency  in  a  match  conducted  by 
a  nonfederal  agency)  is  responsible  for 
publishing  in  the  Federal  Register  a 
notice  describing  the  new  or  altered 
matching  program.  However,  in  large, 
multi-agency  matching  programs,  where 
the  recipient  agency  is  merely 
performing  the  matches,  and  the  benefit 
accrues  to  the  source  agencies,  the 
partners  should  assign  responsibility  for 
compliance  with  the  administrative 
requirements  in  a  fair  and  reasonable 
way.  This  may  mean  having  the 
matching  agency  carry  out  these 
requirements  for  all  parties,  having  one 
participant  designated  to  do  so,  or 
having  each  source  so  for  its  own 
matching  program(s). 

(2)  Timing.  Publication  must  occur  at 
least  30  days  prior  to  the  initiation  of 
any  matching  activity  carried  out  under 
a  new  or  substantially  altered  n^atching 
program.  For  renewals  of  programs 
agencies  wish  to  continue  past  the  30 
month  period  of  initial  eligibility  (i.e., 
the  initial  18  months  plus  a  1  year 
extension),- publication  must  occur  at 


least  30  days  prior  to  the  expiration  of 
the  existing  matching  agreement.  (But 
note  that  a  report  to  OMB  and  the 
Congress  is  also  required  with  a  40  day 
review  period). 

(3)  Format.  The  matching  notice  shall 
bejn  the  format  prescribed  by  the  Office 
of  the  Federal  Register's  Document 
Drafting  Handbook  and  contain  the 
following  information: 

(a)  The  name  of  the  Recipient  Agency. 

(b)  The  Name(s)  of  the  Source 
Agencies. 

(c)  The  beginning  and  ending  dates  of 
the  match. 

(d)  A  brief  description  of  the  matching 
program,  including  its  purpose;  the  legal 
authorities  authorizing  its  operation; 
categories  of  individuals  involved;  and 
identification  of  records  used,  including 
name(s)  of  Privacy  Act  Systems  of 
records. 

(e)  The  identification,  address,  and 
telephone  number  of  a  Recipient 
Agency  official  who  will  answer  public 
inquiries  about  the  program. 

Appendix  II  to  OMB  Circular  No,  A- 
130 

Cost  Accounting,  Cost  Recovery,  and 
interagency  Sharing  of  Information 
Technology  Facilities 

(As  proposed  in  the  September  10, 
1993  notice  (58  FR  47793),  the  guidance 
formerly  found  in  Appendix  II  has  been 
revised  and  placed  in  Section  8b. 
Appendix  II  is  therefore  deleted  and  is 
reserved  for  future  topics] 

Appendix  III  to  OMB  Circular  No.  A- 
130 

Security  of  Federal  Automated 
Information  Systems 

[Appendix  III  is  unchanged  bv  this 
revision.  See  50  FR  52742^4 
(December  24,  1985).) 

Appendix  IV  to  OMB  Circular  No.  A- 
130 

Analysis  of  Key  Sections 

1.  Purpose 

The  purpose  of  this  Appendix  is  to 
provide  a  general  context  and 
explanation  for  the  contents  of  the  key 
Sections  of  the  Circular. 

2.  Background 

The  Paperwork  Reduction  Act  (PR.\) 
of  1980,  Public  Law  96-511,  94  Stat. 
2812.  codified  at  Chapter  35  of  Title  44 
of  the  United  States  Code,  establishes  a 
broad  mandate  for  agencies  to  perform 
their  information  activities  in  an 
efficient,  effective,  and  economical 
manner.  Section  3504  of  the  Act 
provides  authority  to  the  Director,  OMB, 
to  develop  and  implement  uniform  and   ' 
consistent  information  resources 
management  policies;  oversee  the 


development  and  promote  the  use  of 
information  management  principles, 
standards,  and  guidelines;  evaluate 
agency  information  management 
practices  in  order  to  determine  their 
adequacy  and  efficiency,  and  determine 
compliance  of  such  practices  with  the 
policies,  principles,  standards,  and 
guidelines  promulgated  by  the  Director. 

The  Circular  implements  OMB 
authority  under  the  Act  with  respect  to 
Section  3504(b),  general  information 
policy.  Section  3504(e),  records 
management.  Section  3504(f),  privacy, 
and  Section  3504(g),  Federal  automatic 
data  processing  and 

telecommunications;  the  Privacy  Act  of 
1974  (5  U.S.C.  552a);  the  Chief  Financial 
Officers  Act  (31  U.S.C.  3512  et  seq.); 
Sections  111  and  206  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C.  759 
and  487,  respectively);  the  Computer 
Security  Act  (40  U.S'.C.  759  note):  the 
Budget  and  Accounting  Act  of  1921  (31 
U.S.C.  1  et  seq.);  and  Executive  Order 
No.  12046  of  March  27, 1978,  and 
Executive  Order  No.  12472  of  April  3, 
1984,  Assignment  of  National  Security 
and  Emergency  Telecommunications 
Functions.  The  Circular  complements  5 
CFR  Part  1320,  Controlling  Paperwork 
Burden  on  the  Public,  which 
implements  other  Sections  of  the  PRA 
dealing  with  controlling  the  reporting 
and  recordkeeping  burden  placed  on  the 
public. 

In  addition,  the  Circular  revises  and 
consolidates  policy  and  procedures  in 
seven  previous  OMB  dir^tives  and 
rescinds  those  directives,  as  follows: 

A-3 — Government  Publications 

A-71 — Responsibilities  for  the 
Administration  and  Management  of 
Automatic  Data  Processing  Activities 
Transmittal  Memorandum  No.  1  to 
Circular  No.  A-71 — Security  of  Federal 
Automated  Information  Systems 

A-90 — Cooperating  with  State  and 
Local  Governments  to  Coordinate  and 
Improve  Information  System^ 

A-108 — Responsibilities  for  the 
Maintenance  of  Records  about 
Individuals  by  Federal  Agencies 

A-114 — Management  of  Federal 
Audiovisual  Activities 

A-121 — Cost  Accounting,  Cost 
Recovery,  and  Interagency  Sharing  of 
Data  Processing  Facilities 

3.  Analysis 

Section  6,  Definitions.  Access  and 
Dissemination.  The  original  Circular  No. 
A-130  distinguished  between  the  terms 
"access  to  information"  and 
"dissemination  of  information"  in  order 
to  separate  statutory  requirements  from 
policy  considerations.  The  first  term 
means  giving  members  of  the  public,  at 
their  request,  information  to  which  the. 
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are  entitled  by  a  law :  luch  as  the  FOIA. 
The  latter  means  acti  rely  distributing 
information  to  the  pu  3lic  at  the 
initiative  of  the  agen<  y.  The  distinction 
appeared  useful  at  th  ;  time  Circular  No. 
A- 130  was  written,  bscause  it  allowed 
OMB  to  focus  discusi  ion  on  Federal 
agencies'  re^ponsibili  ties  for  actively 
distributing  infonnat  on.  However, 
popular  usage  and  ev  Diving  technology 
have  blurred  differen  :es  between  the 
terms  "access"  and  "i  lisseraination" 
and  readers  of  the  Cii  cular  were 
confused  by  the  disti)  iction.  For 
example,  if  an  agenc)  "disseminates" 
information  via  an  or  -line  computer 
system,  one  speaks  o  permitting  users 
to  "access"  the  inforr  nation,  and  on-line 
"access"  becomes  a  fi  irm  of 
"dissemination." 

Thus,  the  revision  (  efines  only  the 
term  "dissemination.  "  Special 
considerations  based  on  access  statutes 
such  as  the  Privacy  A  :t  and  the  FOIA 
lire  explained  in  cont  j.xt. 

Government  Infom  ation.  The 
definition  of  "govern  nent  information" 
includes  information  created,  collected, 
processed,  dissemina  cd,  or  disposed  of 
both  by  and  for  the  F(  deral  Government. 
This  recognizes  the  ii  creasingly 
distributed  nature  of  nformation  in 
electronic  environme  its.  Many 
agencies,  in  addition  o  collecting 
information  for  gover  iment  use  and  for 
dissemination  to  the  lublic,  require 
members  of  the  publi ;  to  maintain 
information  or  to  disc  lose  it  to  the 
public.  Sound  inform  ition  resources 
management  dictates  hat  agencies 
consider  the  coSts  an;  benefits  of  a  full 
range  of  alternatives  1 3  meet  government 
objectives.  In  some  ca  ses.  there  is  no 
need  for  the  governing  mi  actually  to 
collect  the  informatio  i  itself,  only  to 
assure  that  it  is  made  publicly  available. 
For  example,  banks  ii  sured  by  the  FDIC 
must  provide  stateme  its  of  financial 
condition  to  bank  cus  tomers  on  request. 
Particularly  when  infi  )rmation  is 
available  in  electroa1(  form,  networks 
make  the  physical  loc  ation  of 
information  increasin  jly  irrelevant. 

The  inclusion  of  in  ormation  created, 
collected,  processed,  iisserainated,  or 
disposed  of  for  the  Fe  deral  Government 
in  the  definition  of  "g  overnment 
information"  does  no  imply  that 
responsibihty  for  imp  ementing  the 
provisions  of  the  Circ  ilar  itself  extends 
beyond  the  executive  agencies  to  other 
entities.  Such  an  intei  pretation  would 
be  inconsistent  with  i  ection  4, 
Applicability,  and  wih  existing  law. 
For  example,  the  coujts  have  held  that 
requests  to  Federal  ag  ;ncies  for  release 
of  information  under  he  FOIA  do  not 
always  extend  to  thos ;  performing 
information  activities  under  grant  or 


contract  to  a  Federal  agency.  Similarly, 
grantees  may  copyright  information 
where  the  government  may  not.  Thus 
the  information  responsibilities  of 
grantees  and  contractors  are  not 
identical  to  those  of  Federal  agencies 
except  to  the  extent  that  the  agencies 
make  them  so  in  the  underlying  grants 
or  contracts.  Similarly,  agency 
information  resources  management 
responsibilities  do  not  extend  to  other 
entities. 

Information  Dissemination  Product. 
This  notice  defines  the  term 
"information  dissemination  product"  to 
include  all  information  that  is 
disseminated  by  Federal  agencies. 
While  the  provision  of  access  to  on-line 
databases  and  search  software  included 
on  compact  disk,  read-only  memory 
(CD-ROM)  are  often  called  information 
services  rather  than  products,  there  is 
no  clear  distinction  and,  moreover,  no 
real  difference  for  policy  purposes 
between  the  two.  Thus,  the  term 
"information  dissemination  product" 
applies  to  both  products  and  services, 
and  makes  no  distinction  based  on  hovv 
the  information  is  delivered. 

Section  8a(l).  Information 
Management  Planning.  Parallel  to  new 
.Section  7.  Basic  Considerations  and 
Assumptions,  Section  8a  begins  with 
information  resources  management 
planning.  Planning  is  the  process  of 
establLshing  a  course  of  action  to 
achieve  desired  results  with  available 
resources.  Planners  translate 
organizational  missions  into  specific 
goals  and,  in  turn,  into  measurable 
objectives. 

The  PRA  introduced  the  concept  of 
information  resources  management  and 
the  principle  of  information  as  an 
institutional  resource  which  has  both 
value  and  associated  costs.  Information 
resources  management  is  a  tool  that 
managers  use  to  achieve  agency 
objectives.  Information  resources 
management  is  successful  if  it  enables 
managers  to  achieve  agency  objectives 
efficiently  and  effectively. 

Information  resources  management 
planning  is  an  integral  part  of  overall 
mission  planning.  Agencies  need  to 
plan  from  the  outset  for  the  steps  in  the 
information  life  c>cle.  When  creating  or 
collecting  information,  agencies  must 
plan  how  they  will  process  and  transmit 
the  information,  how  they  will  use  it. 
how  they  will  protect  its  integrity,  what 
provisions  they  will  make  for  access  to 
it.  whether  and  how  they  will 
disseminate  it,  how  they  will  store  and 
retrieve  it.  and  finally,  how  the 
information  will  ultimately  be  disposed 
of.  They  must  also  plan  for  the  effects 
their  actions  and  programs  will  have  on 


the  public  and  State  and  local 
governments. 

The  Role  of  State  and  Local 
Governments.  OMB  made  additions  at 
Sections  7a,  7e.  and  7\,  Basic 
Considerations  and  Assumptions, 
concerning  State  and  local  governments, 
and  also  in  poUcy  statements  at  Sections 
8a(l)(c),  (3)(n,  (5)(d)(iii),  and  (8)(e). 

Slate  and  local  governments,  and 
tribal  governments,  cooperate  as  major  • 
partners  with  the  Federal  Government 
in  the  collection,  processing,  and 
dissemination  of  information.  For 
example.  State  governments  are  the 
principal  collectors  and/or  producers  of 
information  in  the  areas  of  health, 
welfare,  education,  labor  markets, 
transportation,  the  environment,  and 
criminal  justice.  The  States  supply  the 
Federal  Government  with  data  on  aid  to 
families  with  dependent  children; 
medicare;  school  enrollments,  staffing, 
and  financing;  statistics  on  births, 
deaths,  and  infectious  diseases; 
population  related  data  that  form  the 
basis  for  national  estimates: 
employment  and  labor  market  data;  and 
data  used  for  census  geography. 
National  information  resources  are 
greatly  enhanced  through  these  major    - 
cooperating  efforts. 

Federal  agencies  need  to  bo  sensitive 
to  the  role  of  State  and  local  . 
governments,  and  tribal  governments,  in 
managing  information  and  in  managing 
information  technology.  When 
planning,  designing,  and  carrying  out 
information  collections,  agencies  should 
systematically  consider  what  effect  their 
activities  will  have  on  cities,  counties, 
and  States,  and  take  steps  to  involve 
these  governments  as  appropriate. 
Agencies  should  ensure  that  their 
information  collections  impose  the 
minimum  burden  and  do  not  duplicate 
or  conflict  with  local  efforts  or  other 
Federal  agency  requirements  or 
mandates.  The  goal  is  that  Federal 
agencies  routinely  integrate  State  and 
local  government  concerns  into  Federal 
information  resources,  management 
practices.  This  goal  is  consistent  with 
standards  for  State  and  local 
government  review  of  Federal  policies 
and  programs. 

Trajning.  Training  is  particularly    ." 
important  in  view  of  the  changing 
nature  of  information  resources 
management.  Decentralization  of 
information  technology  has  placed  the 
management  of  automated  information 
and  information  technology  directly  in 
the  hands  of  nearly  all  agency  personnel 
rather  than  in  the  bands  of  a  few 
employees  at  centralized  facilities. 
Agencies  must  plan  for  incorporating  ' 
policies  and  procedures  regarding 
computer  security,  records  management. 
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protection  of  privacy,  and  other 
safeguards  into  the  training  of  every 
employee  and  contractor. 

Section  8a(2).  Information  Collection. 
The  PRA  requires  that  the  cteation  or 
collection  of  information  be  carried  out 
in  an  efficient,  effective,  and  economical 
manner.  When  Federal  agencies  create 
of  collect  information — just  as  when 
they  perform  any  other  program 
functions — they  consume  scarce 
resources.  Such  activities  must  be 
continually  evaluated  for  their  relevance 
to  agency  missions. 

Agencies  must  justify  the  creation  or 
collection  of  information  based  on  their 
statutory  functions.  Policy  statement 
8a{2)  uses  the  justification  standard — 
"necessary  for  the  proper  performance 
of  the  functions  of  the  agency" — 
established  by  the  PRA  (44  U.S.C. 
3504(c)(2)).  Furthermore,  the  policy 
statement  includes  the  requirement  that 
the  information  have  practical  utility,  as 
defined  in  the  PRA  (44  U.S.C.  3502(16)) 
and  elaborated  in  5  CFR  Part  1320. 
Practical  utility  includes  such  qualities 
of  information  as  accuracy,  adequacv, 
and  reliability.  In  the  case  of  general 
purpose  statistics  or  recordkeeping, 
practical  utility  means  that  actual  uses 
•can  be  demonstrated  (5  CFR  1320. 7(o)). 
Ir  should  be  noted  that  OMB;s  intent  in 
placing  emphasis  on  reducing 
unjustified  burden  in  collecting 
information,  an  emphasis  consistent 
with  the  Act,  is  not  to  diminish  the 
importance  of  collecting  information 
whenever  agencies  have  legitimate 
program  reasons  for  doing  so.  Rather, 
the  concern  is  that  the  burdens  imposed 
should  not  exceed  the  benefits  to  be 
derived  from  the  information.  Moreover, 
if  the  same  benefit  can  be  obtained  by 
alternative  means  that  impose  a  lesser 
burden,  that  alternative  should  be 
adopted. 

Section  8a(3).  Electronic  Information 
Collection.  Section  7l  articulates  a  basic 
assumption  of  the  Circular  that  modem 
information  technology  can  help  the 
government  provide  better  service  to  the 
public  through  improved  management 
of  government  programs.  One 
potentially  useful  application  of 
information  technology  is  in  the 
government's  collection  of  information. 
While  some  information  collections  may 
not  be  good  candidates  for  electronic 
techniques,  many  are.  Agencies  with 
major  electronic  information  collection 
programs  have  found  that  automated 
information  collections  allow  them  to 
meet  program  objectives  more 
efficiently  and  effectively.  Electronic 
data  interchange  (EDI)  and  related 
standards  for  the  electronic  exchange  of 
information  will  ease  transmission  and 
processing  of  routine  business 


transaction  information  such  as 
invoices,  purchase  orders,  price 
information,  bills  of  lading,  health 
insurance  claims,  and  other  common 
commercial  documents.  EDI  holds 
similar  promise  for  the  routine  filing  of 
regulatory  information  such  as  tariffs, 
customs  declarations,  license 
applications,  tax  information,  and 
environmental  reports. 

Benefits  to  the  public  and  agencies 
from  electronic  information  collection 
appear  substantial.  Electronic  methods 
of  collection  reduce  paperwork  burden, 
reduce  errors,  facilitate  validation,  and 
provide  increased  convenience  and 
more  timely  receipt  of  benefits. 

The  policy  in  Section  8a(3) 
encourages  agencies  to  explore  the  use 
of  automated  techniques  for  collection 
of  information,  and  sets  forth  conditions 
conducive  to  the  use  of  those 
techniques. 

Section  8a(4).  Records  Management. 
Section  8a(4)  begins  with  the 
fundamental  requirement  for  Federal 
records  management,  namely,  that 
agencies  create  and  keep  adequate  and 
proper  documentation  of  their  activities. 
Federal  agencies  cannot  carry  out  their 
missions  in  a  responsible  and 
responsive  manner  without  adequate 
recordkeeping.  Section  7h  articulates 
the  basic  considerations  concerning 
records  management.  Policy  statements 
concerning  records  management  are  also 
interwoven  throughout  Section  8a, 
particularly  in  subsections  on  planning 
{8a(l)(j)),  information  dissemination 
(8a(6)),  and  safeguards  (8a(9)). 

Records  support  the  immediate  needs 
of  government — administrative,  legal, 
fiscal — and  ensure  its  continuity. 
Records  are  essential  for  protecting  the 
rights  and  interests  of  the  public,  and 
for  monitoring  the  work  of  public 
servants.  The  government  needs  records 
to  ensure  accountability  to  the  public 
which  includes  making  the  information 
available  to  the  public.  Each  stage  of  the 
information  life  cycle  carries  with  it 
records  management  responsibilities. 
Agencies  need  to  record  their  plans, 
carefully  document  the  content  and 
procedures  of  information  collection, 
ensure  proper  documentation  as  a 
feature  of  every  information  system, 
keep  records  of  dissemination  programs, 
and,  finally,  ensure  that  records  of 
permanent  value  are  preserved. 
Preserving  records  for  future 
generations  is  the  archival  mission. 
Advances  in  technology  affect  the 
amount  of  information  that  can  be 
created  and  saved,  and  the  ways  this 
information  can  be  made  available. 
Technological  advances  can  ease  the 
task  of  records  management;  however, 
the  rapid  pace  of  change  in  modern 


technology  makes  decisions  about  the 
appropriate  appHcation  of  technology 
critical  to  records  management. 
Increasingly  the  records  manager  must 
be  concerned  with  preserving  valuable 
electronic  records  in  the  context  of  a 
constantly  changing  technological 
environment.  " 

Records  schedules  are  essential  for 
the  appropriate  maintenance  and 
disposition  of  records.  Records 
schedules  must  be  prepared  in  a  timely 
fashion,  implement  the  General  Records 
Schedules  issued  by  the  National 
Archives  and  Records  Administration, 
be  approved  by  the  Archivist  of  the 
United  States,  and  be  kept  accurate  and 
current.  (See  44  U.S.C.  3301  et  seq.)  The 
National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  provide 
guidance  and  assistance  to  agencies  in 
implementing  records  management 
responsibilities.  They  also  evaluate 
agencies'  records  management  programs 
to  determine  the  extent  to  which  they 
are  appropriately  implementing  their 
records  management  responsibilities. 

Sections  8a(5)  and  8a(6).  Information 
Dissemination  Policy.  Section  8a(5). 
Every  agency  has  a  responsibility  to 
inform  the  public  within  the  context  of 
its  mission.  This  responsibility  requires 
that  agencies  distribute  information  at 
the  agency's  initiative,  rather  than 
merely  responding  when  the  public 
requests  information. 

The  FOIA  requires  each  agency  to 
publish  in  the  Federal  Register  currenl 
descriptions  of  agency  organization, 
where  and  how  the  public  may  obtain 
information,  the  general  methods  and 
procedural  requirements  by  which 
agency  functions  are  determined,  rules 
of  procedure,  descriptions  of  forms  and 
how  to  obtain  them,  substantive 
regulations,  statements  of  general 
policy,  and  revisions  to  all  the  foregoing 
(5  U.S.C.  552(a)(1)).  The  Privacy  Act 
also  requires  publication  of  information 
concerning  "systems  of  records"  which 
are  records  retrieved  by  individual 
identifier  such  as  name,  Social  Security 
Number,  or  fingerprint.  The 
Government  in  the  Sunshine  Act 
requires  agencies  to  publish  meeting 
announcements  (5  U.S.C.  552b  (e)(1)). 
The  PRA  (44  U.S.C.  3507(a)(2))  and  its 
implementing  regulations  (5  CFR  Part 
1320)  require  agencies  to  publish 
notices  when  they  submit  information . 
collection  requests  for  OMB  approval. 
The  public's  right  of  access  to 
government  information  under  these 
statutes  is  balanced  against  other 
concerns,  such  as  an  individuals  right 
to  privacy  and  protection  of  the 
government's  deliberative  process. 
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dissemination  channels,  recognizes  that 
information  reaches  the  public  in  many 
wavs.  Few  persons  may  read  a  Federal 
Register  notice  describing  an  agency 
action,  but  those  few  may  be  major 
secondary  disseminators  of  the 
information.  They  may  be  affiliated  with 
publishers  of  newspapers,  newsletters, 
periodicals,  or  books;  affiliated  with  on- 
line database  providers;  or  specialists  in 
certain  information  fields.  While 
millions  of  information  users  in  the 
public  may  be  affected  by  the  agency's 
action,  only  a  handful  may  have  direct 
contact  with  the  agency's  own 
information  dissemination  products.  As 
a  deliberate  strategy,  therefore,  agencies 
should  cooperate  with  the  information's 
original  creators,  as  well  as  with 
secondary-  disseminators,  in  order  to 
further  information  dissemination  goals 
and  foster  a  diversity  of  information 
sources.  An  adjunct  responsibility  to 
this  strategy  is  reflected  in  Section 
8a(3)(d)(iv).  which  directs  agencies  to 
assist  the  public  in  finding  government 
information.  .Agencies  may  accomplish 
this,  for  example,  by  specifying  and 
disseminating  "locator"  information, 
including  information  about  content, 
fornrat.  uses  and  limitations,  location, 
and  means  of  access. 

Section  8a(6).  Information 
Dissemination  Management  System. 
This  Section  requires  agencies  to 
maintain  an  information  dissemination 
mimageracnt  system  which  can  ensure 
the  routine  performance  of  certain 
functions,  including  the  essential 
functions  previously  required  by 
Circular  No.  A-3.  Smaller  agencies  need 
not  establish  elaborate  formal  systems, 
so  long  as  the  heads  of  the  agencies  can 
ensure  that  the  functions  are  being 
performed. 

Subsection  ((i)(a)  carries  over  a 
requirement  from  OMB  Circular  No.  A- 
3  that  agencies'  information 
dissemination  products  are  to  be.  in  the 
words  of  44  U.S.C.  1108,  "necessary  in 
the  transaction  of  the  public  business 
required  by  law  of  the  agency." 
(Circular  No  .^-130  uses  the  expression 
"necessary'  for  the  proper  performance 
of  agency  functions."  which  OMB 
considers  to  he  equivalent  to  the 
expression  in  44  U.S.C.  1108.)  The  point 
is  that  agencies  should  determine 
systematically  the  need  for  each 
information  dissemination  product. 

Section  8a(6)(b)  recognizes  that  to 
carr\-  out  effective  information 
dissemination  programs,  agencies  need 
knowledge  of  the  marketplace  in  which 
their  information  dissemination 
products  are  placed.  They  need  to  know 
what  other  information  dissemination 
products  users  have  available  in  order  to 
design  the  best  agency  product.  As 


agencies  are  constrained  by  fmite 
budgets,  when  there  are  several 
alternatives  from  which  to  choose,  they  . 
should  not  expend  public  resources 
filling  needs  which  have  already  been 
met  by  others  in  the  public  or  private 
sector.  Agencies  have  a  responsibility 
not  to  undermine  the  existing  diversity 
of  information  sources. 

At  the  same  time,  an  agency's 
responsibility  to  inform  the  public  may 
be  independent  of  the  availability  or 
potential  availability  of  a  similar 
information  dissemination  product. 
That  is.  even  when  another 
governmental  or  private  entity  has 
offered  an  information  dissemination 
product  identical  or  similar  to  what  the 
agency  would  produce,  the  agency  may 
conclude  that  it  nonetheless  has  a 
responsibility  to  disseminate  its  own 
product.  Agencies  should  minimize 
such  instances  of  duplication  but  could 
reach  such  a  conclusion  because  legal 
considerations  require  an  official 
government  information  dissemination 
product. 

Section  8a(6)(c)  makes  the  Circular 
consistent  with  current  practice  (See 
OMB  Bulletins  88-15,  89-15,  90-09, 
and  91-16),  by  requiring  agencies  to 
establish  and  maintain  inventories  of 
information  dissemination  products. 
(These  bulletins  eliminated  annual 
reporting  to  OMB.of  tille-by-title  listings 
of  publications  and  the  requirement  for 
agencies  to  obtain  OMB  approval  for 
each  new  periodical.  Publications  are 
now  reviewed  as  necessary  during  the 
normal  budget  review  process.) 
Inventories  help  other  agencies  and  the 
public  identify  information  which  is 
available.  This  serves  both  to  increase 
the  efficiency  of  the  dissemination 
function  and  to  avoid  unnecessary 
burdens  of  duplicative  information 
collections.  A  corollary,  enunciated  in 
Section  8a(6)(d),  is  that  agencies  can 
better  serve  public  information  needs  by 
developing  finding  aids  for  locating 
information  produced  by  the  agencies. 
Finally.  Section  8a(6)(f)  recognizes  that 
there  will  be  situations  where  agencies 
may  have  to  take  appropriate  steps  to 
ensure  that  members  of  the  public  with 
disabilities  whom  the  agency  has  a 
responsibility  to  inform  have  a 
reasonable  ability  to  access  the 
information  dissemination  products. 

Depository  Library  Program.  Sections 
8a(f)){g)  and  (h)  pertain  to  the  Federal 
Depositon,'  Library  Program.  Agencies 
are  to  establish  procedures  to  ensure 
compliance  with  44  U.S.C.  1902,  which 
rtH]uires  that  government  publications 
(defined  in  44  U.S.C.  1901  and  repeated 
in  Section  6  of  the  Circular)  be  made 
available  to  depository  libraries  through 
the  Government  Printing  Office  (GPO). 


Depository  librsuies  are  major  partners 
with  the  Federal  Government  in  the 
dissemination  of  information  and 
contribute  significantly  to  the  diversity 
of  information  sources  available  to  the 
public.  They  provide  a  mechanism  for 
wide  distribution  of  government 
information  that  guarantees  basic 
availability  to  the  public.  Executive 
branch  agencies  support  the  depository 
library  program  both  as  a  matter  of  law 
and  on  its  merits  as  a  means  of 
informing  the  public  about  the 
government.  On  the  other  hand,  the  law 
places  the  administration  of  depository 
libraries  with  GPO.  Agency 
responsibility  for  the  depository 
libraries  is  limited  to  supplying 
government  publications  through  GJ'O. 

Agencies  can  improve  their 
performance  in  providing  government 
publications  as  well  as  electronic 
information  dissemination  products  to 
the  depository  Ubrary  program.  For 
example,  the  proliferation  of  "desktop 
publishing"  technology  in  recent  years 
has  afforded  the  opportunity  for  many 
agencies  to  produce  their  own  printed 
documents.  Many  such  documents  mav 
properly  belong  in  the  depository 
libraries  but  are  not  .sent  because  they 
are  not  printed  at  GPO.  The  policy 
requires  agencies  to  establish 
management  controls  to  ensure  that  the 
appropriate  documents  reach  the  GPO 
for  inclusion  in  the  depository-  library 
.  program. 

At  present,  few  agencies  provide 
electronic  infoimation  dissenvination 
products  to  the  depository  libraries.  At 
the  same  time,  a  small  but  growing 
number  of  information  dissemination 
products  are  disseminated  onlv  in 
electronic  format. 

OMB  believes  that,  as  a  matter  of 
policy,  electronic  information 
dissemination  products  generally 
should  be  provided  to  the  depository 
libraries.  Given  that  production  and 
supply  of  information  dissemination 
jiroducts  to  the  depository  libraries  is 
primarily  the  responsibility  of  GPO, 
agencies  should  provide  appropriate 
electronic  information  dissemination 
products  to  GPO  for  inclusion  in  the 
depositorj'  library  program. 

While  cost  may  be  a  consideration, 
agencies  should  not  conclude  without 
investigation  that  it  would  be 
prohibitively  expensive  to  place  their 
electronic  information  dissemination 
products  in  the  depository  libraries.  For 
electronic  information  dissemination 
products  other  than  on-line  services, 
agencies  may  have  the  option  of  having 
GPO  produce  the  information 
dissemination  product  for  them,  in 
which  case  GPO  would  pay  for 
depository  Jibrary  costs.  Agencitss 
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should  consider  this  option  if  it  would 
be  a  cost  effective  alternative  to  the 
agency  making  its  own  arrangements  for 
production  of  the  information 
dissemination  product.  Using  GPO's 
services  in  this  manner  is  voluntary-  and 
at  the  agency's  discretion.  Agencies 
could  also  consider  negotiating  other 
terms,  such  as  inviting  GPO  to 
participate  in  agency  procurement 
orders  in  order  to  distribute  the 
necessary  copies  for  the  depository 
libraries.  With  adequate  advance 
planning,  agencies  should  be  able  to 
provide  electronic  information 
dissemination  products  to  the 
depository  lifiraries  at  nominal  cost. 

In  a  particular  case,  substantial  cost 
ma\-  be  a  legitimate  reason  for  not 
providing  an  electronic  information 
dissemination  product  to  the  deposilorv 
library  program.  For  example,  for  an 
agency  with  a  substantial  number  of 
existing  titles  of  electronic  information 
dissemination  products,  furnishing 
copies  of  each  to  the  depository  libraries 
could  be  prohibitively  expensive.  In  that 
situation,  the  agency  should  endeavor  to 
make  available  those  titles  with  the 
greatest  general  interest,  value,  and 
utility  to  the  public.  Substantial  cost 
could  also  be  an  impediment  in  the  case 
of  some  on-fine  information  services 
where  the  cxjsts  associated  with 
operating  centralized  databases  would 
make  provision  of  unlimited  direct 
access  to  numerous  users  prohibitively 
expensive.  In  both  cases,  agencies 
should  consult  with  the  GPO,  in  order 
to  identify  those  information 
dissemination  products  with  the 
greatest  public  interest  and  utility  for 
dissemination.  In  all  cases,  however, 
where  an  agency  discontinues 
publication  of  an  information 
dissemination  product  in  paper  formal 
in  favor  of  electronic  formats,  the 
agency  should  work  with  the  GPO  to 
ensure  availability  of  the  information 
dissenjination  product  to  depository 
libraries. 

Notice  to  ilw  Public.  Sections  8a(b)(i) 
and  (j)  present  new  practices  for 
agencies  to  observe  in  communicating 
with  the  public  about  infcnnation 
dissemination.  Among  agencies' 
responsibilities  for  dissemination  is  an 
active  knowledge  of,  and  regular 
consultation  with,  the  users  of  their 
infonnation  dissemination  products.  A 
primary  reason  for  communication  with 
users  is  to  gain  their  contribution  to 
improving  the  quality  and  relevance  of 
govenunent  information — how  it  is 
created,  collected,  and  disseminated. 
Consultations  with  users  might  include 
participation  at  conferences  and 
workshops,  careful  attention  to 
corresjwndence  and  telephone  * 


communications  (e.g.,  logging  and 
analyzing  inquiries),  or  formafized  user 
surveys. 

A  key  part  of  communicating  with  the 
pubhc  is  providing  adequate  notice  of 
agency  infonnation  dissemination 
plans.  Because  agencies'  information 
dissemination  actions  affect  other 
agencies  as  well  as  the  public,  agencies 
must  forewarn  other  agencies  of 
significant  actions.  The  decision  to 
initiate,  terminate,  or  substantially 
modify  the  content  form,  frequency-,  or 
availability  of  significant  products 
should  also  trigger  appropriate  advance 
public  notice.  Where  appropriate,  the 
Government  Printing  Office  should  be 
notified  directly.  Information, 
dissemination  products  deemed  not  to 
be  significant  require  no  advance  notice. 

Examples  of  significant  products  (or 
changes  to  them)  might  be  those  that: 

(a)  are  required  by  law;  e.g.,  a 
statutorily  mandated  report  to  Congress; 

(b)  involve  expenditure  of  substantial 
funds;  (c)  by  reason  of  the  nature  of  the 
information,  are  matters  of  continuing 
public  interest;  e.g..  a  key  economic 
indicator; 

(d)  by  reason  of  the  time  value  of  the 
information,  command  public  interest; 
e.g.,  monthly  crop  reports  on  the  day  of 
their  release; 

(e)  will  be  disseminatetl  in  a  new 
format  or  medium;  e.g..  disseminating  a 
printed  product  in  eiectronic  medium, 
or  disseminating  a  machine-readable 
dijta  file  via  on-line  access. 

Where  members  of  the  public  might 
consider  a  proposed  new  agency 
product  unnecessary  or  duplicative,  the 
agency  should  solicit  and  evaluate 
public  comments.  Where  users  of  an 
agency  information  dissemination 
product  may  be  seriously  affected  by  the 
introduction  of  a  change  in  medium  or 
format,  the  agency  should  notify  users 
and  consider  their  views  before     -. 
instituting  the  change.  Where  members 
of  the  public  consider  an  e.visting 
agency  product  important  and 
necessary,  the  agency  should  consider 
these  vie\vs  before  deciding  to  terminate 
the  product.  In  all  cases,  however, 
determination  of  what  is  a  significant 
information  dissemination  product  and 
what  constitutes  adequate  notice  are 
matters  of  agency  judgment. 

Achieving  Compliance  nith  the 
Circular's  Requirements.  Section 
8a(6Hk)  requires  that  the  agency 
information  dissemination  management 
system  ensure  that,  to  the  extent 
existing  informatiOTi  dis.semination 
policies  or  practices  are  inconsistent 
with  the  requirements  of  this  Circular, 
an  orderly  transition  to  compliance  with 
the  requirements  of  this  Circular  is 
made.  For  example,  some  agencv 
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the  cost  of  dissemii  lation.  or  the  agency 
may  be  engaged  in  jractices  which  are 
otherwise  unduly  nestrictive.  In  these 
instances,  agencies  must  plan  for  an 
orderly  transition  1 3  the  substantive 
policy  requiremenl  s  of  the  Circular.  The 
information  dissen  inadon  management 
system  must  be  caj  able  of  identifying 
these  situations  an^  1  planning  for  a 
reasonably  prompt  transition.  Instances 
of  existing  agency  )ractices  which 
carmot  immediatel  i  be  brought  into 
conformance  with  he  requirements  of 
the  Circular  are  to  )e  addressed  through 
the  waiver  procedi  res  of  Section  10(b). 

Section  8a{7).  A\  aiding  Improperly 
Restrictive  Practict  s.  Federal  agencies 
are  often  the  sole  s  ippliers  of  the 
information  they  h  jld.  The  agencies 
have  either  createc  or  collected  the 
information  using  )ublic  funds,  usually 
in  furtherance  of  u  lique  governmental 
functions,  and  no  <  ne  else  has  it.  Hence 
agencies  need  to  ta  ;e  care  that  their 
behavior  does  not  nappropriately 
constrain  public  ac  cess  to  government 
information. 

When  agencies  i  se  private  contractors 
to  accomplish  diss  jmination.  they  must 
take  care  that  they  do  not  permit 
contractors  to  impi  ise  restrictions  that 
undercut  the  agem  ies'  discharge  of  their 
information  dissemination 
responsibilities.  Tl  e  contractual  terms 
should  assure  that  with  respect  to 
dissemination,  the  contractor  behaves  as 
though  the  contrac  tor  were  the  agency. 
For  example,  an  aj  ency  practice  of 
selling,  through  a  (  ontractor,  on-line 
access  to  a  databas  ?  but  refusing  to  sell 
copies  of  the  datat  ase  itself  may  be 
improperly  restric  ive  because  it 
precludes  the  poss  ibility  of  another  firm 
making  the  same  s  jrvice  available  to  the 
public  at  a  lower  f  rice.  If  an  agency  is 
wilHng  to  provide  Dublic  access  to  a 
database,  the  agen  y  should  be  willing 
to  sell  copies  of  th  i  database  itself. 

By  the  same  rea;  oning.  agencies 
should  behave  in  <  n  even-handed 
manner  in  handlir  g  information 
dissemination  pro  lucts.  If  an  agency  is 
willing  to  sell  a  da  'abase  or  database 
services  to  some  n  embers  of  the  public, 
the  agency  should  sell  the  same 
products  under  sii  lilar  terms  to  other 
members  of  the  pt  alic,  unless 
prohibited  by  stati  te.  When  an  agency 
decides  it  has  pub  ic  policy  reasons  for 
offering  different  t  ;rms  of  sale  to 
different  groups  ir  the  public,  the 
agency  should  pro  tide  a  clear  statement 
of  the  policy  and  i  s  basis. 

Agencies  shoulc  not  attempt  to  exert 
control  over  the  se  condan,"  uses  of  their 
information  dissei  lination  products.  In 
particular.  agenci«  s  should  not  establish 


exclusive,  restricted,  or  other 
distribution  arrangements  which 
interfere  with  timely  and  equitable 
availability  of  information 
dissemination  products,  and  should  not 
charge  fees  or  royalties  for  the  resale  or 
redissemination  of  government 
information.  These  principles  follow 
from  the  fact  that  the  law  prohibits  the 
Federal  Government  from  exercising 
copyright. 

Agencies  should  inform  the  public  as 
to  the  limitations  inherent  in  the 
information  dissemination  product  (e.g., 
possibility  of  errors,  degree  of 
reliability,  and  validity)  so  that  users  are 
fully  aware  of  the  quality  and  integrity 
of  the  information.  If  circumstances 
warrant,  an  agency  may  wish  to 
establish  a  procedure  by  which 
disseminators  of  the  agency's 
information  may  at  their  option  have  the 
data  and/or  value-added  processing 
checked  for  accuracy  and  certified  by 
the  agency.  Using  this  method, 
redisseminators  of  the  data  would  be 
able  to  respond  to  the  demand  for 
integrity  from  purchasers  and  users. 
This  approach  could  be  enhanced  by  the 
agency  using  its  authority  to  trademark 
its  information  dissemination  product, 
and  requiring  that  redisseminators  who 
wish  to  use  the  trademark  agree  to 
appropriate  integrity  procedures.  These 
methods  have  the  possibility  of 
promoting  diversity,  user 
responsiveness,  and  efficiency  as  well 
as  integrity.  However,  an  agency's 
responsibility  to  protect  against  misuse 
of  a  government  information 
dissemination  product  does  not  extend 
to  restricting  or  regulating  how  the 
public  actually  uses  the  information. 
Agencies  should  not  attempt  to 
condition  the  resale  or  redissemination 
of  its  information  dissemination 
products  by  members  of  the  public. 

User  charges.  Title  5  of  the 
Independent  Offices  Appropriations  Act 
of  1952  (31  U.S.C.  9701)  estabfishes 
Federal  policy  regarding  fees  assessed 
for  government  services,  and  for  sale  or 
use  of  government  property  or 
resources.  0MB  Circular  No.  A-25,  User 
Charges,  implements  the  statute.  It 
provides  for  charges  for  government 
goods  and  services  that  convey  special 
benefits  to  recipients  beyond  those 
accruing  to  the  general  public.  It  also 
establishes  that  user  charges  should  be 
set  at  a  level  sufficient  to  recover  the 
full  cost  of  providing  the  service, 
resource,  or  property.  Since  Circular  No. 
A-25  is  silent  as  to  the  extent  of  its 
application  to  government  information 
dissemination  products,  full  cost 
recovery  for  information  dissemination 

groducts  might  be  interpreted  to  include 
le  cost  of  collecting  and  processing 


information  rather  than  just  the  cost  of 
dissemination.  The  policy  in  Section 
8a(7)(c)  clarifies  the  policy  of  Circular 
No.  A-25  as  it  applies  to  information 
dissemination  products. 

Statutes  such  as  FOLA  and  the 
Government  in  the  Sunshine  Act 
establish  a  broad  and  general  obligation 
on  the  part  of  Federal  agencies  to  make 
government  information  available  to  the 
public  and  to  avoid  erecting  barriers' 
that  impede  public  access.  User  charges 
higher  than  the  cost  of  dissemination 
may  be  a  barrier  to  public  access.  The 
economic  benefit  to  society  is 
maximized  when  government 
information  is  publicly  disseminated  at  . 
the  cost  of  dissemination.  Absent 
statutory  requirements  to  the  contrary, 
the  general  standard  for  user  charges  for 
government  information  dissemination 
products  should  be  to  recover  no  more 
than  the  cost  of  dissemination.  It  should 
be  noted  in  this  connection  that  the 
government  has  already  incurred  the 
costs  of  creating  and  processing  the 
information  for  governmental  purposes 
in  order  to  carry  out  its  mission. 

Underpinning  this  standard  is  the 
FOIA  fee  structure  which  establishes 
limits  on  what  agencies  can  charge  for 
access  to  Federal  records.  That  Act 
permits  agencies  to  charge  only  the 
direct  reasonable  cost  of  search, 
reproduction  and,  in  certain  cases, 
review  of  requested  records.  In  the  case 
of  FOIA  requests  for  information 
dissemination  products,  charges  would 
be  limited  to  reasonable  direct 
reproduction  costs  alone.  No  search 
would  be  needed  to  find  the  product, 
thus  no  search  fees  would  be  charged. 
Neither  would  the  record  need  to  be 
reviewed  to  determine  if  it  could  be 
withheld  under  one  of  the  Act's 
exemptions  since  the  agency  has  already 
decided  to  release  it.  Thus,  FOIA 
provides  an  information  "safety  net"  for 
the  public. 

While  OMB  does  not  intend  to 
prescribe  procedures  for  pricing 
government  information  dissemination 
products,  the  cost  of  dissemination  may 
generally  be  thought  of  as  the  sum  of  all 
costs  specifically  associated  with 
preparing  a  product  for  dissemination 
and  actually  disseminating  it  to  the 
public.  When  an  agency  prepares  an 
information  product  for  its  own  internal 
use,  costs  associated  with  such 
production  would  not  generally  be 
recoverable  as  user  charges  on 
subsequent  dissemination.  When  the 
agency  prepares  the  product  for  public 
dissemination,  and  disseminates  it, 
costs  associated  with  preparation  and 
actual  dissemination  would  be 
recoverable  as  user  charges. 


When  agencies  provide  custom 
tailored  infonnatioD  services  to  specific 
individuals  or  groups,  full  cost  recovery, 
including  the  cost  of  collection  and 
processing  is  appropriate.  For  example, 
if  an  agency  prepares  special  tabulations 
or  similar  services  from  its  databases  in 
answer  to  a  specific  request  from  the 
public,  ai!  costs  associated  with 
fulfilling  the  request  would  be  charged, 
and  the  requester  should  be  so  informed 
before  work  is  begun. 

In  a  few  cases,  agencies  engaging  in 
information  coltection  activities 
augment  the  information  collection  at 
the  request  oi^  and  with  funds  provided 
by.  private  sector  groups.  Since  the 
1920's.  the  Bureau  of  the  Census  has 
carried  out,  on  request,  surveys  of 
certain  industries  at  greater  frequency  or 
at  a  greater  level  of  detail  than  FederaJ 
ftinding  would  permit,  because 
gathering  the  additional  information  is 
consistent  with  Federal  purposes  and 
industry  groups  have  paid  the 
additional  information  collection  and 
processing  costs.  While  the  results  of 
these  surveys  are  disseminated  to  the 
public  at  tl^  cost  of  dissemination,  the 
existence  and  availability  of  the 
additional  government  data  are  special 
benefits  to  certain  recipients  bevond 
those  accruing  to  the  public.  It  is 
appropriate  that  those  recipients  should 
boar  the  full  costs  of  information 
collection  and  processing,  in  addition  to 
the  normal  costs  of  dissemination. 

Agencies  must  balance  the 
requirement  to  establish  user  charges 
iind  the  level  of  fees  charged  against 
other  policies,  specifically,  the  proper 
performance  of  agency  functions  and 
the  nood  to  ensure  that  information 
dis.semination  products  reach  the  public 
for  wiiom  they  are  intended.  If  an 
agency  mission  includes  disseminating 
information  to  certain  specific  groups  or 
members  of  the  public  and  the  agency 
determines  that  user  charges  will 
constitute  a  significant  barrier  to 
carrying  out  this  responsibility,  the 
agency  may  have  grounds  for  reducing 
or  eUminating  its  user  charges  for  the 
information  dissemination  product,  or 
for  exempting  some  recipients  from  the 
charga  Such  reductions  or  eliminations 
should  be  the  subject  of  agency 
determinations  on  a  case  tjy  case  basis 
and  justified  in  terras  of  agency  policies. 

Section  Bal8).  Eicctronic  Information 
Dissemination.  Advances  in  information 
technoiogy  have  changed  government 
information  dissemination.  Agencies 
now  haxe  available  new  media  and 
formats  for  dtssemination,  including 
CEV-ROM,  electronic  bulletin  boards, 
and  public  networks.  The  growing 
public  acceptance  of  electronic  data 
inteix;hange  {EDIJ  and  similar  standards 
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enhances  their  attractiveness  as 
methods  for  government  information 
dissemination.  For  example, 
experiments  with  the  use  of  electronic 
bulletin  boards  to  advertise  Federal 
contracting  opportunities  and  to  rereivn 
vendor  quotes  have  achieved  wider 
dissemination  of  information  about 
business  opportunities  with  the  Federal 
Government  than  has  been  the  case  with 
traditional  notices  and  advertisements. 
Improved  information  dissemination 
has  increased  the  number  of  firms 
expressing  interest  in  participating  in 
the  government  market  and  decreased 
.prices  to  the  government  due  to 
expanded  competition.  In  addition,  the 
development  of  public  electronic 
information  networks,  such  as  the 
Internet,  provides  an  additional  way  for 
agencies  to  increase  the  div'ersity  of 
information  sources  available  to  the 
public.  Emerging  applications  such  as 
VVide  Area  Information  Serx-ers  and  tlie 
World-wide  Web  (using  the  NISO 
Z39-50  standard)  will  be  used 
increasingly  to  facilitate  dissemination 
of  government  information  such  as 
environmental  data,  international  trade 
information,  and  economic  statistics  in 
a  networked  environment. 

A  basic  purpose  of  the  PRA  is  "to 
maximize  the  usefulness  of  information 
collected,  maintained,  and  disseminated 
by  the  Federal  Government."  (44  U.S.C. 
35G1:(3))  Agencies  can  frequently 
enhance  the  value  and  practical  utiHty 
of  government  information  as  a  national 
resource  by  disseminating  information 
in  electronic  media.  Electronic 
collection  and  dissemination  may 
substantially  increase  the  usefulness  of 
government  information  dissemination 
products  for  three  reasons.  First, 
information  disseminated  electronically 
is  likely  to  be  more  timely  and  accurate 
because  it  does  not  require  data  re-entry. 
Second,  eioctronic  records  often  contain 
more  complete  and  current  information 
because,  unlike  paper,  it  is  relatively 
easy  to  make  frequent  changes.  Finally, 
because  electronic  information  is  more 
easily  manipulated  by  the  user  and  can 
be  tailored  to  a  wide  variety  of  needs, 
electronic  information  dissemination 
products  are  more  useful  to  the 
recipients. 

.A.S  stated  at  Section  8a(l)(h).  agencies 
should  use  voluntary  standards  and 
Federal  Information  Processing 
Standards  to  the  extent  appropriate  in 
order  to  entire  the  most  cost  effective 
and  widespread  dissemination  of 
information  in  electronic  formats. 

Agencies  can  frequently  make 
government  information  more  accessible 
to  the  public  and  enhance  the  utihty  of 
govemn»nt  information  as  a  national 
resource  by  disseminating  iniwmation 


in  electronic  media.  Agencies  generally 
do  not  utilize  data  in  raw  form.  t>ut  edit, 
refine,  and  organize  the  data  in  order  to 
make  it  more  accessible  and  useful  fnr 
their  own  purposes.  Information  is 
made  more  accessible  to  users  by 
aggregating  data  into  logical  groupings, 
tagging  data  with  descriptive  and  other 
identifiers,  and  developing  indexing 
and  retrieval  systems  to  facilitate  access 
to  particular  data  within  a  larger  file.  As 
a  general  matter,  and  subject  to 
budgetary,  security  or  legal  constraints, 
agencies  should  rnake  available  such 
features  developed  for  internal  agency 
use  as  part  of  their  information 
dissemination  products. 

There  will  also  be  situations  where 
the  agency  determines  that  its  mission 
will  be  furthered  by  providing 
enhancements  beyond  tliose  needed  for 
its  own  use.  particularly  those  that  will 
improve  the  public  availabihty  of 
government  information  over  the  long 
term,  in  these  instances,  the  agency 
should  evaluate  the  expected  usefulness 
of  the  enhanced  infonnation  in  light  of 
its  mission,  and  where  appropriate 
construct  partnerships  with  the  private 
sector  to  add  these  elements  of  value. 
This  approacli  may  be  particularly 
appropriate  as  part  of  a  strategv  to 
utilize  new  technology  enhancements, 
such  as  graphic  images,  as  part  of  a 
particular  dissemination  program. 

Section  8a(9).  Information 
Safeguards.  The  basic  premise  of  this 
Section  is  that  agencies  should  provide 
an  appropriate  level  of  protection  to 
government  information,  given  an 
assessment  of  the  risks  associated  with 
its  maintenance  and  use.  Among  the 
factors  to  be  considered  include  meeting 
the  specific  requirements  of  the  Privacj- 
Act  of  1974  and  the  Computer  Security 
Act  of  1987. 

In  particular,  agencies  are  to  ensure 
that  they  meet  the  requirements  of  the 
Privacy  Act  regarding  information 
retrievable  by  individual  identifier. 
Such  information  is  to  be  collected, 
maintained,  and  protected  so  as  to 
preclude  intrusion  into  the  privacy  of 
individuals  and  the  unwarranted 
disclosure  of  personal  information. 
Individuals  must  be  accorded  access 
and  amendment  rights  to  records,  as 
provided  in  the  Privacy  Act.  To  the 
extent  that  agencies  share  information 
which  they  have  a  continuing  obligation 
to  protect,  agencies  should  see  that 
appropriate  safeguards  are  instituted. 
Appendix  I  prescribes  agency 
procedures  for  the  maintenance  of 
records  abont  individuals,  reporting 
requirements  to  OMB  and  Congress,  and 
other  special  requirements  of  specific 
agencies,  in  accordance  i\ilh  the  Privacy 
Act. 
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This  Section  also :  ncorporates  the 
requirement  of  the  C  omputer  Security 
Act  of  1987  that  agei  icies  plan  to  secure 
their  systems  comm(  (nsurate  with  the 
risk  and  magnitude  ( )f  loss  or  harm  that 
could  result  from  thd  loss,  misuse,  or 
unauthorized  access  to  information 
contained  in  those  s  rstems.  It  includes 
assuring  the  integrit  ',  availabiUty,  and 
appropriate  confidei  itiality  of 
information.  It  also  i  ivolves  protection 
against  the  harm  tha :  could  occur  to 
individuals  or  entitii  (s  outside  of  the 
Federal  Government  as  well  as  the  harm 
to  the  Federal  Cover  iment.  Such 
protection  includes  imits  on  collection 
and  sharing  of  infon  nation  and 
procedures  to  assure  the  integrity  of 
information  as  well  is  requirements  to 
adequately  secure  tli  e  information. 

Incorporation  ofC  ircular  No.  A-114. 
0MB  Circular  No.  A-114,  Management 
of  Federal  Audiovisual  Activities,  last 
revised  on  March  2C ,  1985,  prescribes 
policies  and  procedi ires  to  impro\e 
Federal  audiovisual  management. 
Although  0MB  will  rescind  Circular  No. 
A-114.  its  essential  jolicies  and 
procedures  will  con  inue.  This  revision 
provides  informatioi  i  resources 
management  policie ;  and  principles 
independent  of  med  um,  including 
paper,  electronic,  or  audiovisual.  By 
including  the  term  "  audiovisual"  in  the 
definition  of  "inforr  lation,"  audiovisual 
materials  are  incorp  jrated  into  all 
policies  of  this  Circi  lar. 

The  requirement  i  i  Circular  No.  A- 
114  that  the  head  of  each  agency 
designate  an  office  v  rith  responsibility 
for  the  management  oversight  of  an 
agency's  audiovisua  productions  and 
that  an  appropriate  irogram  for  the 
management  of  aud:  Dvisual  productions 
in  conformance  witl  36  CFR  1232.4  is 
incorporated  into  th  s  Circular  at 
Section  9a(10).  The  equirement  that 
audiovisual  activitif  s  be  obtained 
consistent  with  OM  J  Circular  No.  A-76 
is  covered  by  Sectio  is  8a(l)(d), 
8a(5)(d)(i)  and  8a(6)  b). 

Procurement  poli(  ies  contained  in 
Circular  No.  A-114  vill  be  incorporated 
into  an  Office  of  Fee  eral  Procurement 
Policy  Letter. 

The  National  Arc  lives  and  Records 
Administration  will  continue  to 
prescribe  the  record  >  management  and 
archiving  practices  i  if  agencies  with 
respect  to  audiovisu  al  productions  at  36 
CFR  1232.4,  "Audic  visual  Records 
Management." 

Section  8b,  Infom  \ation  Systems  and 
Information  Techno  ]ogy  Management 

Section  8b(l)  Eva  uation  and 
Performance  Measu  ement.  OMB 
encourages  agencies  to  stress  several 
types  of  evaluation  n  their  oversight  of 
information  system; .  As  a  first  step. 


agencies  must  assess  the  continuing 
need  for  the  mission  function.  If  the 
agency  determines  there  is  a  continuing 
need  for  a  function,  agencies  should 
reevaluate  existing  work  processes  prior 
to  creating  new  or  updating  existing 
information  systems.  Without  this 
analysis,  agencies  tend  to  develop 
information  systems  that  improve  the 
efficiency  of  traditional  paper-based 
processes  which  may  be  no  longer 
needed.  The  application  of  information 
technology  presents  an  opportunity  to 
reevaluate  existing  organizational 
structures,  work  processes,  and  ways  of 
interacting  with  the  public  to  see 
whether  they  still  efficiently  and 
effectively  support  the  agency's  mission. 

Benefit-cost  analyses  provide  vital 
management  information  on  the  most 
efficient  allocation  of  human,  financial, 
and  information  resources  to  support 
agency  missions.  Agencies  should 
conduct  a  benefit-cost  analysis  for  each 
information  system  to  support 
management  decision  making  to  ensure: 
(a)  alignment  of  the  planned 
information  system  with  the  agency's 
.  mission  needs;  (b)  acceptability  of 
information  system  implementation  to 
users  inside  the  Government;  (c) 
accessibility  to  clientele  outside  the 
Government;  and  (d)  realization  of 
projected  benefits.  When  preparing 
benefit-cost  analyses  to  support 
investments  in  information  technology, 
agencies  should  seek  to  quantify  the 
improvements  in  agency  performance 
results  through  the  measurement  of 
program  outputs. 

Tne  requirement  to  conduct  a  benefit- 
cost  analysis  need  not  become  a 
burdensome  activity  for  agencies.  The 
level  of  detail  necessary  for  such 
analyses  varies  greatly  and  depends  on 
the  nature  of  the  proposed  investment. 
Proposed  investments  in  "major 
information  systems"  as  defined  in  this 
Circular  require  detailed  and  rigorous 
analysis.  This  analysis  should  not 
merely  serve  as  budget  justification 
material,  but  should  be  part  of  the 
ongoing  management  oversight  process 
to  ensure  prudent  allocation  of  scarce 
resources.  Proposed  investments  for 
information  systems  that  are  not 
considered  "major  information  systems" 
should  be  analyzed  and  documented 
more  informally. 

While  it  is  not  necessary  to  create  a 
new  benefit-cost  analysis  at  each  stage 
of  the  information  system  life  cycle,  it 
is  useful  to  refiresh  these  analyses  with 
up-to-date  information  to  ensure  the 
continued  viability  of  an  information 
system  prior  to  and  during 
implementation.  Reasons  for  updating  a 
benefit-cost  analysis  may  include  such 
factors  as  significant  changes  in 


projected  costs  and  benefits,  significant 
changes  in  information  technology 
capabilities,  major  changes  in 
requirements  (including  legislative  or 
regulatory  changes),  or  empirical  data 
based  on  performance  measurement 
gained  through  prototype  results  or  pilot 
experience. 

Agencies  should  also  weigh  the 
relative  benefits  of  proposed 
investments  in  information  technology 
across  the  agency.  Given  the  fiscal 
constraints  facing  the  Federal 
government  in  the  upcoming  years, 
agencies  should  fund  a  portfolio  of 
investments  across  the  agency  that 
maximizes  return  on  investment  for  the 
agency  as  a  whole.  Agencies  should  also 
emphasize  those  proposed  investments 
that  show  the  greatest  probability  (i.e., 
display  the  lowest  financial  and 
operational  risk)  of  achieving 
anticipated  benefits  for  the  organization. 
OMB  and  GAO  are  creating  a 
publication  that  will  provide  agencies 
with  reference  materials  for  setting  up 
such  evaluation  processes. 

Agencies  should  complete  a 
retrospective  evaluation  of  information 
systems  once  operational  to  validate 
projected  savings,  changes  in  practices, 
and  effectiveness  in  serving  affected 
publics.  These  post-implementation 
reviews  may  also  serve  as  the  basis  for 
agency-wide  learning  about  effective 
management  practices. 

Section  8b(2)  Strategic  Information 
Resources  Management  (IRM)  Planning. 
Agencies  should  link  to,  and  to  the 
extent  possible,  integrate  IRM  planning 
with  the  agency  strategic  planning 
required  by  the  Government 
Performance  and  Results  Act  (Pub.L. 
103-62).  Such  a  linkage  ensures  that 
agencies  apply  information  resources  to 
programs  that  support  the  achievement 
of  agreed-upon  mission  goals. 
Additionally,  strategic  IRM  planning  by 
agencies  may  help  avoid  automating 
out-of-date,  ineffective,  or  inefficient 
procedures  and  work  processes. 

Agencies  should  also  devote 
management  attention  to  operational 
information  resources  management 
planning.  This  operational  IRM 
planning  should  provide  a  one  to  five 
year  focus  to  agency  IRM  activities  and 
projects.  Agency  operational  IRM  plans 
should  also  provide  a  listing  of  the 
major  information  systems  covered  by 
the  management  oversight  processes 
described  in  Section  8b(3).  Agency 
operational  planning  for  IRM  should 
also  communicate  to  the  public  how  the 
agency's  application  of  information 
resources  might  affect  them.  For  the 
contractor  community,  this  includes 
articulating  the  agency's  intent  to 
acquire  information  technology  from  the 


private  sector.  These  data  should  not  be 
considered  acquisition  sensitive,  so  that 
they  can  be  distributed  as  widely  as 
possible  to  the  vendor  community  in 
order  to  promote  competition.  Agencies 
should  make  these  acquisition  plans 
available  to  the  public  through 
government-wide  information 
dissemination  mechanisms,  including 
electronic  means. 

Operational  planning  should  also 
include  initiatives  to  reduce  the  burden, 
including  information  collection 
burden,  an  agency  imposes  on  the 
public.  Too  often,  for  example,  agencies 
require  personal  visits  to  government 
offices  during  office  hours  inconvenient 
to  the  public.  Instead,  agencies  should 
plan  to  use  information  technology  in 
ways  that  make  the  public's  dealing 
with  the  Federal  government  as  "user- 
friendly"  as  possible. 

Each  year,  OMB  issues  a  bulletin, 
requesting  copies  of  agencies'  latest 
strategic  IRM  plans  and  annual  updates 
to  operational  plans  for  information  and 
information  technology. 

Section  8b(3)  Information  Systems 
Management  Oversight.  Agencies 
should  consider  what  constitutes  a 
"major  information  system"  for 
purposes  of  this  Circular  when 
determining  the  appropriate  level  of 
management  attention  for  an 
information  system.  The  anticipated 
dollar  size  of  an  information  system  or 
a  supporting  acquisition  is  only  one 
determinant  of  the  level  of  management 
attention  an  information  system 
requires.  Additional  criteria  to  assess 
include  the  maturity  and  stability  of  the 
technology  under  consideration,  how 
well  defined  user  requirements  are,  the 
level  of  stability  of  program  and  user 
requirements,  and  security  concerns. 

For  instance,  certain  risky  or  "cutting- 
edge"  information  systems  require 
closer  scrutiny  and  more  points  of 
review  and  evaluation.  This  is 
particularly  true  when  an  agency  uses 
an  evolutionary  hfe  cycle  strategy  that 
requires  a  technical  and  financial 
evaluation  of  the  project's  viability  at 
prototype  and  pilot  testing  phases. 
Projects  relying  on  commercial  off-the- 
shelf  technology  and  applications  will 
generally  require  less  oversight  than 
those  using  custom-designed  software. 
While  each  phase  of  an  information 
system  life  cycle  may  have  unique 
characteristics,  the  dividing  line 
between  the  phases  may  not  always  be 
distinct.  For  instance,  both  planning 
and  evaluation  should  continue 
throughout  the  information  system  fife 
cycle.  In  fact,  during  any  phase,  it  may 
be  necessary  to  revisit  the  previous 
stages  based  on  new  information  or 
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changes  in  the  environment  in  which 
the  system  is  being  developed. 

The  policy  statements  in  this  Circular 
describe  an  information  system  life 
cycle.  It  does  not,  however,  make  a 
definitive  statement  that  there  must  be 
four  versus  five  phases  of  a  life  cycle 
because  the  life  cycle  varies  by  the 
nature  of  the  information  system.  Only 
two  phases  are  common  to  all 
information  systems— a  beginning  and 
an  end.  As  a  result,  life  cycle 
management  techniques  that  agencies 
can  use  may  vary  depending  on  the 
complexity  and  risk  inherent  in  the 
project. 

One  element  of  this  management 
oversight  policy  is  the  recognition  of 
imbedded  and/or  parallel  life  cycles. 
Within  an  information  system's  life 
cycle  there  may  be  other  subsidiary  life 
cycles.  For  instance,  most  Federal 
information  systems  projects  include  an 
acquisition  of  goods  and  services  that 
have  life  cycle  characteristics.  Some 
projects  include  software  development 
components,  which  also  have  life 
cycles.  Effective  management  oversight 
of  major  information  systems  requires  a 
recognition  of  all  these  various  life 
cycles  and  an  integrated  information 
systems  management  oversight  with  the 
budget  and  human  resource 
management  cycles  that  exist  in  the 
agency. 

Section  8b(2)  of  the  Circular 
underscores  the  need  for  agencies  to 
bring  an  agency-wide  perspective  to  a 
number  of  information  resources 
management  issues.  These  issues 
include  policy  formulation,  planning, 
management  and  technical  frameworks 
for  using  information  resources,  and 
management  oversight  of  major 
information  systems.  Agencies  should 
also  provide  for  coordinated  decision 
making  (Section  8b(3)(f))  in  order  to 
bring  together  the  perspectives  from 
across  an  agency,  and  outside  if 
appropriate.  Such  coordination  may 
take  place  in  an  agency-wide 
management  or  IRM  committee. 
Interested  groups  typically  include 
functional  users,  managers  of  financial 
ajid  human  resources,  information 
resources  management  specialists,  and. 
as  appropriate,  the  affected  public. 
Section  8b(4)  Use  of  Information 
Resources.  Agency  management  of 
information  resources  should  be  guided 
by  management  and  technical 
frameworks  for  agency-wide 
information  and  information  technology 
needs.  The  technical  fi-amework  should 
serve  as  a  reference  for  updates  to 
existing  and  new  information  systems. 
The  management  framework  should 
assure  the  integration  of  proposed 
information  systems  projects  into  the 


technical  framework  in  a  manner  that 
will  ensure  progress  towards  achieving 
an  open  systems  envirorunent.  Agency 
strategic  IRM  planning  should  describe 
the  parameters  (e.g.,  technical 
standards)  of  such  a  technical 
framework.  The  management  framework 
should  drive  operational  planning  and' 
should  describe  how  the  agency  intends 
to  use  information  and  information 
technology  consistent  with  the  technical 
framework. 

Agency  management  and  technical 
frameworks  for  information  resources 
should  address  agency  strategies  to 
move  toward  an  open  systems 
environment.  These  strategies  should 
consist  of  one  or  multiple  profiles  (an 
internally  consistent  set  of  standards), 
based  on  the  current  version  of  the 
NIST's  Application  Portability  Profile. 
These  profiles  should  satisfy  user 
requirements,  accommodate  officially 
recognized  or  de  facto  standards,  and 
promote  interoperability,  application 
portability,  and  scalability  by  defining 
interfaces,  services,  protocols,  and  data 
formats  favoring  the  use  of 
nonproprietary  specifications. 

Agencies  should  focus  on  how  to 
better  utilize  the  data  they  currently 
collect  from  the  public.  Because 
agencies  generally  do  not  share 
information,  the  public  often  must 
respond  to  duplicative  information 
collections  from  various  agencies  or 
their  components.  Sharing  of 
information  about  individuals  should  be 
consistent  with  the  Privacy  Act  of  1974. 
as  amended,  and  Appendix  I  of  this 
Circular. 

Services  provided  by  IPSOs  to 
components  of  their  own  agency  arc 
often  perceived  to  be  "free"  by  the 
service  recipients  because  their  costs  are 
budgeted  as  an  "overhead"  charge. 
Service  recipients  typically  do  not  pay 
for  IPSO  services  based  on  actual  usage. 
Since  the  services  are  perceived  to  be 
free,  there  is  very  little  incentive  for 
either  the  service  recipients  or  the  IPSO 
managers  to  be  watchful  for 
opportunities  to  improve  productivity 
or  to  reduce  costs.  Agencies  are 
encouraged  to  institute  chargeback 
mechanisms  for  IPSOs  that  provide 
common  information  processing 
services  across  a  number  of  agency 
components  when  the  resulting 
economies  are  expected  to  exceed  the 
cost  of  administration. 

Section  8b(5)  Acquisition  of 
Information  Technology.  Consistent 
with  the  requirements  of  the  Brooks  Act 
and  the  Paperwork  Reduction  Act, 
agencies  should  acquire  information 
technology  to  improve  service  delivery, 
reduce  the  cost  of  Federal  program 
administration,  and  minimize  burden  of 
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dealing  with  the  F  sderal  government. 
Agencies  may  wis  i  to  ask  potential 
offerors  to  propos<  i  different  technical 
solutions  and  appi  caches  to  fulfilling 
agency  mission  re(  [uirements. 
Evaluating  acquisitions  of  information 
technology  must  a  ssess  both  the  benefits 
and  costs  u?  apply  ng  technology  to 
meet  such  require!  nents. 

The  distinction  )etween  information 
system  life  cycles  uid  acquisition  life 
cycles  is  importan  when  considering 
the  implications  o  0MB  Circular  A- 
109,  Acquisition  cjf  Major  Systems,  to 
the  acquisition  of  nformation  resources. 
Circular  A-109  pr  isents  one  strategy  for 
acquiring  informal  ion  technology  when: 

i)  The  agency  in  ends  to  fund 
operational  tests  a  id  demonstrations  of 
system  design; 

ii)  Ths  risk  is  hi  ;h  due  to  the 
unproviii  int«;grat  on  of  custom 


designed  software  and/or  hardware 
components; 

iii)  The  estimated  cost  savings  or 
operational  improvements  from  such  a 
demonstration  wrill  further  improve  the 
return  on  investment;  or 

iv)  The  agency  wants  to  acquire  a 
solution  based  on  state-of-the-art, 
unproven  technology. 

Agencies  should  comply  with  OMB 
Circular  A-76,  Performance  of 
Commercial  Activities,  when 
considering  conversion  to  or  firam  in- 
house  or  contract  performance. 

Agencies  shoulo  ensure  that 
acquisitions  for  new  information 
technology  comply  with  GSA 
regulations  concerning  information 
technology  accessibility  for  individuals 
with  disabilities  [41  C.F.R.  201-20.103- 
7). 

Section  9a(ll).  Ombudsman.  The 
senior  agency  official  designated  by  the 
head  of  each  agency  under  44  U.S.C. 


35G6(b)  is  charged  with  carrying  out  the 
responsibilities  of  the  agency  under  the 
PRA.  Agency  senior  information 
resources  management  officials  are 
responsible  for  ensuring  that  their 
agency  practices  are  in  compliance  with 
OMB  pohcies.  It  is  envisioned  that  the 
agency  senior  information  resoiu"ces 
management  official  will  work  as  an 
ombudsman  to  investigate  alleged 
instances  of  agency  failiu«f  to  adhere  to 
the  policies  set  forth  in  the  Circular  and 
to  recommend  or  take  corrective  action 
as  appropriate.  Agency  heads  should 
continue  to  use  existing  mechanisms  to 
ensure  compliance  with  laws  and 
policies. 

IThe  remainder  of  Appendix  IV, 
which  covers  sections  9  and  10,  is 
unchanged.  See  50  FR  52750-51. 
(December  24,  1985).] 
[FR  Doc.  94-18007  Filed  7^22-?)4;-8:45  aral 
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7065) .35054 

12002  (See  EG 

12923) 34551 

12214  (See  EO 

12923) 34551 

12722  (Continued  by 

Notice  of  July  19) 37151 

12724  (Continued  by 

Notice  of  July  19) 37151 

12735  (See  EO 

12923) 34551 

12755  (See  EO 

12923) 34551 

12851  (See  EO 

12923) 34551 

12901  (See  USTR 

notice  of  July  15) 36234 

12923 34551 

5  CFR 

179 35213,  35215 

532 36019,36351 

772 36352 

2610 34755 


2634 „ , 34755 

2636 ...34755 

2641 .._ 34755 

Proposed  Rules: 

575 .34393 

3201 35460 

7  CFR 


1 

2 

272 

275 

283 


..36019 
..36020 
..34553 
..34553 
.34553 


301 „ 3561 1 

319 35564 

354 35612 

406 _ 35613 

916 33897 

917 „ 33897 

928 „ 33698 

929 „ 36021 

947 33900 

981 35222,  35847 

998 _ 36353 

1205 33901 

1421 „. 34345 

1427 37399 

1 755 34353,  34899 

Proposed  Rules: 

45 „ 3548.' 

301 36996 

322 _.._ 36373 

372 37442 

925 „ 35091 

944 „ 36091 

989 36063 

1030 „ 36094 

1036 _ 3392? 

1106 35095 

1^10 365-3 

8  CFR 

103 339C3 

212 _..„ 356-14 

245 33903 

245a 33903 

264 „ 3390} 

274a _„._ 339C3 

299 _ 35973 

Proposed  Rules: 

204 367.-:9 

214 358ej 

9  CFR 

77 

78 

92 

-97 

Ch.  Ill 

Proposed  Rules 

50 

77 


..356J5 
.34375, 


.366<"1 
360^5 
36024 
.347.  3 
.34375 


.363 
.36: 


I 


11 
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111 


92... 
317. 
381. 


10CFR 

2 

170 _. 

171 

30 


40 

50 „.. 

70 

72 

74 

75 

150 

710 

Proposed  Rules: 

Ch.  I 

51 

1003 


..3561  ( . 


.3561( 


11  CFR 

102 


12  CFR 

207 

220 

221 _...;.: 

224 : „. 

607 

611 

614 

615 

618 

620 3740q 

701 

709 ; 

745.'. ..._ 

747 

790 

791 

792 

793 

794 


Proposed  Rules: 

220 

230 

325 

336 


13  CFR 

101.. 

108 _ 

120 

123 : 3604^ 


14  CFR 

21 : 

23 

39 34574. 

34758. 34899, 
35236. 35237, 
35242.  35244, 
36046, 36047, 
37155,37414, 


71 34577, 

34760.35248. 

73 

91 34578, 

97 35248, 


1209. 
1260. 


34576 
34967 
35238 
35246 
36930 
37655 

34758 
36050 


376&:, 
35250 


.36374 

.34396 
.35639 


.36026 
.36895 
.36895 
.36026 
36026 
.36461 
.36026 
36026 
.35618 
.35618 
.35618 
.36178 

.36374 
.37724 
.34767 


.35785 


.37661 
.37651 
.37651 
.37651 
.37400 
.37406 
.37400 
.37400 
.37406 
37406 
.36040 
.36040 
.36040 
.36040 
.36040 
.36040 
.36040 
.36040 
.36040 

.33923 
.35271 
.37726 
.35480 


.37413 
.36042 
.36042 
36045 


.34572 
.34572 
34757, 
35234. 
35240, 
35247, 
36932. 
37659. 
37662 
34759, 
37156. 
37663 
-36692 
37669 
37416, 
37417 
.35623i 
.36355 


Proposod  Rules: 

Ch.  1 35868,  37442 

21 34779,  37878 

23 35196,  37620,  37878 

33 35272 

39 34396,  34584,  35488. 

35490, 36096, 36098, 36375, 

36376, 36998, 37182,  37183. 

37185,37443 

71 34192,  34585,  35492. 

35869. 36099, 361 00. 36730, 
37187 

73....„ 37188 

91 .". 37620 

93 34192 

16  CFR 

2 34968 

4 : 34968 

305 34014 

Proposed  Rules: 

Chapter  II 35657 

22 35661 

300 34780 

301 34780 

303 34780 

1117 33925 

1307 _ 35058 

1500 33928,  33932 

17  CFR 

1 _ 34376 

33 34376 

190 34376 

228 36258 

229 36258 

230 36258 

232 36262 

259 : 36258 

Proposed  Rules: 

1 37189 

3 37446 

228 36264 

229 36264 

230 36264 

232 36264 

239 36264 

240 34781 ,  35264 

249 36264 

250 36264 

259 36264 

260 .,...36264 

269 36264 

270 36264 

274 36264 

18  CFR 

284 35462 

Proposed  Rules: 

35 35274 

19  CFR 

174 :. 34970 

Proposed  Rules: 

141 36102 

142 36102 

20  CFR  . 

416 :... 33906 

Proposed  Rules: 

404 37000,37002 

21  CFR 

5 :.35848.  37419 

172 37419 


173 36935 

341 36051 

343 37421 

510 33908 

520 .33908,35251 

522 „... 37421 

558 35251 

1220 _._ 35252 

Proposed  Rules: 

101 36379,37190 

102 36103 

203 _ 36107 

205..„...._ 36107 

341 34781 

862.„ 37378 

864 37378 

855 .....37378 

868 .-. 37378 

870 37378 

872 37378 

874 37378 

876 ...37378 

878 37378 

880 „ 37378 

882 ; -■. 37378 

886 37378 

888... 37378 

890 .37378 

892 ......-.^....37378 

22  CFR 

60 : 33909 

61 ;. 33909 

62...„ ; 33909 

63 33909 

64 „... 33909 

65 33909 

514 34760 

23  CFR 

420 37548 

511 37548 

655 33909 

658 36051 

Proposed  Rules: 

637 : 35493 

24  CFR 

17.. 34578 

200 _ 36692 

583 ". .-.r.36886 

791 35253 

813 36662 

880 36616 

881 36616 

882 36616.36662 

883 36616 

884 _ 36616 

885...- :...: 36616 

886 36616 

887 36662 

889 36616 

904 36616 

905 36616 

906. 36616 

960 „ 36616 

982 36662 

3280 34294 

3500 37422 

Proposed  Rules: 

43 34300 

92 „ 34300 

100 34902 

203 36846 

570 - 34300 

941 35834 


982 ; 36846 

984 „ 36846 

3500 ,...37360 

25  CFR 

Proposed  Rules: 

Ch.  I „ 36108 

164....^ _ „..........35580 

,165 .._ 35580 

26  CFR 

1  34971,  35030,  35414, 

36256,36356,36360,37669 

31 36414 

40 _ 35414 

602 34971.  35030,  36356, 

36360, 37669 
Proposed  Rules: 

i  ...34398,  35066,  35418. 

361 14. 36394, 37450. 37733 

31 35418 

40 ....; 35418 

301 37450 

27  CFR 

5 :.....: 7l...^.l. 35623 

28CFR 

551 „ 34742 

571 „ ...35456 

Proposed  Rules: 

31... ,..37866 

29  CFR 

100.. ;....37157 

1910 33910,  34580.  36695 

1915.... 36695.37816 

1917 36695 

1918 „ 36695 

1926 36696 

1928 ;....;...36695 

2610 ;... 36054 

261 9  - 36055 

2622... 36054 

2644 36058 

2676 36055 

Proposed  Rules: 

Ch.  XXVI 35067 

Ch.  XL 35067 

15 _ 37540 

1915......„ 34586 

30  cM  -^  . 

914 ; 36059 

934 .....37423,37432 

938 _.... 36937 

944 „.... ....35255 

Proposed  Rules: 

75....„ 35071 

Ch.  II .36108 

Ch.  IV 36108 

Ch  VI 36108 

Ch.  VII 36108 

914 36114 

920 „ 35289 

944 35871 

31  CFR 

51. ...35624 

52 36624 

550 35259 

32  CFR 

80 ...37680 

90 _..34382,  35463,  36367 


91  34382,  35463,  36367 

155: 35464 

■    369 „....-. ....35261 

383 .-.._ 34382 

384 ..._ 35262 

389 „ 34382 

552 34531 ,  34761 

706 _ 35033,35849 

Proposed  Rules: 

553 34782 

33  CFR 

1 ; .36316 

4 34210 

26 :... 36316 

100... 37694 

117 36062 

130 ,. .- 34210 

131 34210 

132 : 34210 

137 .'.34210 

138 34210 

160 :..... ....36316 

161 36316 

162 .". 36316 

164. 36316 

165 ...................36316 

334 35850 

Proposed  Rules: 

80- .-. :...... 37003 

82- :........: :... 37003 

84 37003 

87 : 37003 

88...-. .........37003 

90 , : : 37003 

165 :...;..352'90.  35661 

322 34783 

334 33939 

34  CFR 

74; :................:. 34722 

77 ; 34722 

641 ...34198 

668... 34964,36368 

682 34964,35624 

685 ....34278 

690 34964 

Proposed  Rules: 

Ch.  VI 34398 

36  CFR 

Proposed  Rules: 

133 36398 

135 ...........36398 

36  CFR- 

242....„ 36063 

292 36866 

704 35034 

Proposed  Rules: 

Ch.  1 36108 

7 37734 

38  CFR 

3 34382.  35265.  35464. 

35851 .  37695 
Proposed  Rules: 
14 _ 37008 

39  CFR 

in ......: 33911 


233 35851 

262 37159 

266 35625.37159 

Proposed  Rules: 

111 35873,37011,37190 

40  CFR 

9 339(2.34070 

35 35852 

52 33914,  34383,  35035, 

35036, 35044,  3541 1 ,  36700, 
37162.37696.37698 

55 36065 

61 .'..... 36280 

80 35854.36944 

81 ; 35044 

85.... 33912,  36969 

86 : 33912.  36368 

112 34070 

141 .-, 34320 

142 .-. 34320 

18.0... 35627,35629 

185 35629 

186 .'. 35629 

271 35266 

300 35852 

372 34386 

600 33912 

Proposed  Rules: 

Ch.  I _. 33940 

51 35292 

52....: 33941.  34399,  34401. 

35072.  35079.  35875,  35883, 

36116,36120,36123,36128. 

36408. 36731 .  3701 8. 37190 

60 36130 

63...... : 36130 

81 ; 35079,37190 

90 ....:.. 37454 

141 ,.. 35891 

143 .::......, r 35891 

152 ,...;.... 35662 

174 35662 

ISO 35663.37019 

185 33941.  37537 

281. .^.....;...; : 37455 

300...„ _.....,...,.............37200 

42  CFR 

5la ; 36703 

405 36069 

412 ...; 36707 

413 : 36707 

414 ; 36069 

417 36072 

418 36707 

431....: .-. -....36072 

434 ,... 35072 

435 37702 

440 .- „ 37702 

441 37702 

1003 36072 

Proposed  Rules: 

57 36733 

421 35664.36415 

440 36419 

1001 37202 

43  CFR 

12 36713 

Public  Land  Order: 

7055 34899 


7064 34582 

7065 35054 

7067 35859 

7068 35859 

7069......„ 35267 

Proposed  Rules: 

Ch.  1 36108 

Ch.  II 36108 

Subtitle  A 36108 

2800 35596 

2810 35596 

2880 35596 

44  CFR 

64 36370 

322 36087 

362 ...35630 

Proposed  Rules: 

67 3642.1 

45  CFR 

5b ...36717 

Proposed  Rules: 

606 :...37437 

610 : 37437 

611 37437 

612 37437 

613 37437 

614 37437 

615 35079 

630 - 37437 

640 37437 

641 37437 

650... 37437 

671 37437 

672 37437 

689. 37437 


46  CFR 

68 


.36088 


47  CFR 

Ch.  1 35631 

1 ,...37720 

2 37439 

15 37439 

22 35054,37163 

24... 37164,37566 

43... 35632 

73 34391,  34766,  35055, 

35268,36987 

74 35635 

80 35268 

87 36268 

ProDOsed  Rules: 

Chapter  1 35664 

20 : 37734 

22 37734 

61 :.... 33947 

64 33947 

69 33947 

73 34404,  34405,  35081 

35082, 35292,  35293, 35785. 
35893,  35894,  36735,  36736, 
37020,  37456.  37737, 37738 

74 35665 

90 37734 

97 36157 


48  CFR 

206 


.36088 


222 36088 

226 36088 

237 36088 

252 36088 

Proposed  Rules: 

Ch.  XIV 36108 

209 35895 

252 35895 

926 35294 

952 35294 

970 35294 

49  CFR 

1 1.36987 

172 35411.37537 

195 35465,36256 

392 34708 

393 34708.34712 

571  35636,  37164.  37167 

583 •. 37294 

1056 34392 

Proposed  Rules: 

37 37208 

38 37208 

171 36488 

172 .-. .....^. 36488 

173 ;. 36488 

175 36488 

176 36488 

177 36488 

178 : 35488 

383 36338 

541 3508 

552 37021 

571  34405.  35298,  35300, 

35670.  35672 

50  CFR 

14 36719 

17 35860,  36988,  37439 

100 36063 

215 35471 

216 35864 

229 34899 

301  .35474,  35475.  36719, 

37721 . 37722, 37723 

625 36720 

630 36090 

650 36720 

651 35056.  36725 

658 34582 

672 35056.  37180,  37723 

675 33920.  34392.  34583. 

35056. 35057. 35476,  35638, 
36727 

681 35270 

Proposed  Rules: 

Ch.  1 36108 

Ch.  II 35674 

Ch.  IV 36108 

17 34784,  35089,  35303. 

35304,  35305,  35307,  35496. 

35584, 35674, 35896,  35900. 
36737.  37738 

20 35566 

32 36342,  36348.  37134 

222 35089 

227 36158,37213 

644 35308 

654 33947 


IV 


LIST  OF  PUBLIC   AV/S 


This  Is  a  continuing 
public  bills  from  ttie 
session  of  Congress 
have  become  Federa 


list 


of 

durrent 
vtiich 
laws.  It 
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may  be  used  in  conjurKtion 
wltti  "PLUS"  (Public  Laws  - 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  irjdividual  pamphlet  form 


(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 


S.J.  Res.  187/P.L.  103-278 

Designating  July  16  through 
July  24,  1994,  as  "National 
Apollo  Anniversary 
Observance".  (July  20,  1994; 
108  Stat.  1408;  1  page) 
La.st  List  July  11,  1994 


J 
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CFfi  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Regi^r .  is 
pt*lished  weekly.  If  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  arxj  revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  r»ow  available  for  sale  at  the  Government  Pnnttnq 
Office.  ^ 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  rhonthly. 

The  annual  rate  tor  subscription  to  all  revised  volumes  is  S829  00 
domestic.  $207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documefrts.  Attn.  New  Orders 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be  ' 
accompanied  by  remittance  (check,  rrnxiey  onJer,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  FrkJay.  at  (202)  512-1300 
from  8:00  a.m.  to  4:00  p.m.,eastern  time,  or  FAX  your  charqe  orders 
10(202)512-2233.  m       ^=> 


Title 


Stock  Numt>er 


Price 


1,  2  (2  Resen/ed) (869-022-00001-2) $5.00 

3{1993CompiJotior 
and  Parts  IOOotkI 
101)  (869-022-00002- 1) 33.00 


« (869-022-00003-9) 


5.50 


5  Parts: 

■-«W  .._ (869-022-00004-7) 22.00 

700-1 199  _ __ (869-022-00005-5) 19.00 

1200-£nd,  6  (6 

Reserved) _•. (669-022-00006-3) 23XX) 

7  Parts: 

0-26  (869-022-00007-1) 

27-45  .._ (869-C22-0O008-O) 

46^1    . : 

52  : 

53-209 

210-299  ...._. 

30C-399  ..„_.....:.. 
40O-699 .„ 


21.00 
UJOO 

(869-022-00009-8) 20.00 

...  (869-Q22-OO01O-1) 30.00 

...  (869-022-0001 W))  .„...     XiJX) 

...  (869-022-0(M12-8) 32.00 

...  (869-022-00013-6) 16.00 

...  (869-022-00014-4) 18D0 

700-899 (869-022-00015-2) 22SXi 

900-999 ..„ .-..  (869-022-00016-1) 34.00 

1000-1059 „„.. (869-022-00017-9) 23.00 

15.00 
12.00 
30.00 
30.00 
15.00 
30.00 
35.00 
14.00 


1060-1 H9  _... (869-022-00018-7)  _ 

1120-1199  _ (869-022-00019-5  . 

1200-1499  _ (869-022-00020-9) 

1500-1899 (869-022-0002 1-7) 

1900-1939  .; (669-O22-00022-5) 

1940-1949  (869-022-00023-3) 

1950-1999  _ (869-022-00024-1) 

2000-End  _....r.. (869-022-00025-0) 

8  ;...'....,... .....:....  (869-022-00026-8)  . 

9  Parts: 

1-199 (869-022-00027-6). 

20fr-End „.. (869-022-00028-4)  . 


Revisioit  Date 
Jon.  1.  »994 

'Jon.  1.  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  J994 

Jon  1.  »W4 

Jon.  J,  1994 
Jan.  1,  1994 
'Jan.  1,  T993 
Jon,  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1.  1994 
Jan.  1,  1994 
Jan.  1,  T994 
Jan.  1.  1994 
Jon.  1.  1994 
Jan.  1,  1994 


22.00        Jon.  I.  1994 


. .  (869-022-00029-2) 29.00 

...  (869-022-00030-6)  „.„.  22.00 

...(869-C22-00C3M) 15.00 

...  (869-022-00032-2)  .._..  21.00 

...  (869-022-00033-1) '  37.00 


10  Parts: 

0-50  

51-199  ._..._ 

200-399  

400-499 „_ 

50O-£nd  ..._ _ 

11  » (869-022-00034-9) 

12  Parts: 

1-W  (869-022-00035-7)  ...„.  12.00 

200-219 (869-022-00036-5) 16.00 

220-299 __ (869-022-00037-3) 28D0 

300-499 (869-022-00038-1) .  TZSX) 

500-599 (869-022-00039-0) 20i)0 

60CKnd (869-022-00040-3) 32.00 

13 (869-022-00041-1) 30.00 


29.00  .     Jan  1,  1994 
23.00       Jon.  1,  1994 

Jon  1, 1994 
Jon.  1,  f994 
*Jan.  1.  1993 
Jon.  1,  1994 
Jon.  1,  1994 

14.00       Jon  1.  1994 


Jan.  1,  1994 
Jon.  1,  1994 
Jan.  1,  1994 
Jan.  1,  >994 
Jan.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 


TMe 


Stock  Nurabsr 


Pnce       Revision 


32.00 
26.00 
13.00 
23.00 
16.00 


14Parts: 

1-59  (869-022-00042-0) 

60-139 (869-022-00043-8)  .. 

140-199 , ^869-022-00044-6) 

200-1199  (869-022-00045-4) 

1200-End (869-022-00046-2)  .. 

15  Parts: 

0-299 (869-022-00047-1) 15.00 

300-799 (869-022-00048-4)  ....       26 00 

800-£nd (869-022-08049-7) 23.00 

16  Parts: 

^149  (869-022-00050-1) 6.50 

150-999 (869-022-00051-9) 18  00 

1000-£nd (869-022-00052-7) 25.00 

17  Parts: 

1-199 (869-01W)0054-2)  18.00 

200-239 _... (869-019-00055-1) 23.00 

240-End , (869-01W)0056-9) 30.00 

18  Parts: 

1-149  .-....(869-019-00057-7) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-End  (869-022-0006O-8) 11.00 

19  Parts: 

1-199  (869-019-00061-5)  . 

200-End  (869-022-00062-4)  .. 

20  Parts: 

1-399 (869-022-00063-2) 20i)0 

400-499 (86W)  19-00064-0) 31.00 

500-End  „ (869-022-00065-9) 31  00 


Jon.  1, 
Jan.  1, 


1994 
1994 


35.00 
12.00 


21  Parts: 

*l-99 (869-O22-O0066-7) 16.00 

100-169 (869-019-00067-4) 21  00 

170-199 (869-019-00068-2) 20.00 

20O-299 (869-022-00069-1) 7.00 

300-499 (869-019-00070-4) 34.00 

500-599  ...-. (869-019-00071-2)  ......  21.00 

600-799 (869-022-00072-1) 8.50 

600-1299 ., (869-022-00073-0) 22D0 

1300-End ; (869-022-00074-6) 13.00 

22  Parts: 

1-299 (869-022-00075^) 32J)0 

300-End  (869-022-00076-4) 23J)0 

23  (869-O19-00077-1) 21.00        Apr.  1.  1993 

24  Parts: 

0;J,99  (869-019-00078-0) 3800        Apr  1.  1993 

20(M99 (869-019-00079-8) 36.00        Apr  1    1993 

500-699 (869-fl22-000«K2) 20.00        Apr   1    1994 

700-1699  .„ (869-019-00081-0) 39.00        Api.  1    1993 

1700-End (869-022-00082-9) 17.00        Apr.  1.  1994 

(869-019-00083^) 31.00-  Apr.  1.  1993 


Jan.  1,  1994 
Jon,  1,  1994 
Jan.  1.  T994 


Jon.  1.  1994 
Jon.  1,  1994 
Jan.  1.  1994 

Jon.  1.  1994 
Jon.  1.  1994 
Jan.  1,  1994 

Apt.  1,  1993 
June  1,  1993 
June  1,  1993 

Apr.  1.  1993 
Apr.  1.  1994 
Apr.  1.  1994 
Apr  1.  1994 

Apr.  1.  1993 
Apr  1,  1994 

Apr.  1  1994 
Apr.  1.  1993 
Apr.  1.  1994 

Apr,  1,  1994 

Apr  1,  1993 

Apr,  1,  1993 

Apt.  1.  1994 

Api.  1.  1993 

Apr.  1,  1993 

Apr.  1.  1994 

Api,  1,  1994 

Apr,  1.  1994 

Api,  1.  1994 
Api.  1.  1994 


25 


26  Parts: 

§§1.0-1-1.60 (869-019-00084,4) 21.00 

§§r.61-1.169 (869-01  W)0085-2) 37.00 

§§1.170-1.300 (869-01<MX)086-l) 23  00 

§§  1.301-1400 (669-01 9-00087-9) 21.00 

§§1401-1440  (869-C19-CQ066-7) 31.00 

§§1441-1.500  (869-019-00069-5)  23.00 

§§  1.501-1  M) (869-019-00090-9) 20.00 

§§  1.641-1 .450 (869-022-0009 1-6) 24.00 

§§1.851-1.907  (869-019-00092-5) 27.00 

§§1.908-1.1000  (869-019-00093-3) 26.00 

§§1.1001-1,1400  (869-019-00094-1) 22.00 

§§  1.1401-End  (869-019-00D95-Q) 31.00 

2-29  ._ _ (869-022-00096-9) 24.00 

3&-39  ..„ „ (869-019-00097-6) 18.00 

40-49  (869-019-00098-4) 13.00 

50-299 (669-019-00099^2) 13C0 

300-499 (869-01 7-00100-Q)  ....  23  00 

500-599 (869-022-00101-9) 6.00 


Apr.  1.  1993 
Apr,  1,  1993 
Apr  1,  1993 
Api,  1  1993 
Api.  1,  1993 
Api.  1.  T993 
Api   1,  1993 


Apr. 
Apr  1, 


1994 
1993 


Apt   1,  1993 


Apr,  1 
Apt.  1 
Apr.  1 
Api.  1 
Apr  1 
Apr,  1 
Apr.  1 
■"Api.  1 


1993 
1993 
1994 
1993 
1993 
1993 
1993 
1990 


VI 
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Title 
600-€nd  . 

27  Parts: 

1-199  

200-£nd  . 

28  Parts: 

1-42  

43-end  ... 


29  Parts: 

0-99  

100-499  

500-«99  

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-€ncl 

30  Parts: 

1-199  

200-699  

700-€nd  

31  Parts: 

0-199  

200-£fKl  

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190  

191-399 

400-629  

630-699  

700-799 

800-€nd  

33  Parts: 

1-124  

125-199  

200-£nd  

34  Parts: 

1-299  

300-399  

400-£nd 

35  


36  Parts: 

1-199  

200-£nd  .. 

37 


38  Parts: 

0-17  

18-£nd  .... 

39  


40  Parts: 

1-51  

52  

53-59  

60  

61-80  

81-85  

86-99  

100-149  .. 
150-189  .. 
190-259  .. 
260-299  .. 
300-399.. 
400-424  .. 
425-699.. 
700-789  .. 


Stock  Number  Price 

(869-0)9-00102-6) 8.00 


(869-019-00103-4) 37.00 

(869-022-00104-3) 13.00 

(869-019-00105-1) 27.00 

(869-019-00106-9)  21.00 

(869-019-00107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(86W)19-O011O-7) 17.00 


Revision  Date 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1994 

July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 

July  1,  1993 

July  1,  1993 


Title 


Stocl(  Number 


Price 


(869-019-00111-5) 31.00        July  1,  1993 


(869-01^)0112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-00114-0) 33.00 

(869-019-00115-8) 36.00 

(869-019-00116-6) 27.00 

(869-019-00117-4) 20.00 

(869-019-00118-2) 27.00 

(869-019-00119-1) 18.00 

(869-019-00120-4) 29.00 


July  1,  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 


15.00 

19.00 

18.00 

(869-019-0012.-2) 30.00 

(869-019-00122-1) 36.00 

(869-019-00123-9) 26.00 

(869-019-00124-7) 14.00 

(869-019-00125-5) 21.00 

(869-019-00)26-3) 22.00 

.(869-019-00127-1) 20.00 

.  (869-019-00128-0) 25.00 

.(869-019-00129-8) 24.00 

.(869-019-00130-1) 27.00 

.(869-019-00131-0) 20.00 

,(869-0)9-00132-8) 37.00 

.(869-019-00133-6) 12.00 

.(869-019-00134-4) 16.00 

.(869-019-00135-2) 35.00 

.(869-019-00136-1) 20.00 

.(869-019-00137-9) 31.00 

.(869-019-00138-7) 30.00 


2  July 

2  July 

2  July 

July 

July 

July 

^July 

July 

July 


1984 
1984 
1984 
1993 
1993 
1993 
1991 
1,  1993 
1,  1993 


July  1.  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1.  1993 
July  1,  1993 


.  (869-019-00139-5) 17.00  •      July  1,  1993 

.  (869-0 19-0014O-9) 39.00  July  1,  1993 

.(869-019-00141-7)......  37,00  July  1,  1993 

.  (869-019-O0142-5) 11.00  July  1,  1993 

.  (869-019-00143-3)  35.00  July  1,  1993 

.  (869-019-00144-1) 29.00  July  1,  1993 

.(869-019-00145^)) 21.00  July  1,  1993 

.(869-019-00146-8) 39.00  July  1,  1993 

.(869-019-00147-6) 36.00  July  1,  1993 

.(869-019-00148-4) 24.00  July  1,  1993 

.(869-019-0014^2) 17.00  July  1,  1993 

.(869^)19-00150-6) 39.00  July  1,  1993 

.(869-O19-O0151-4) 18.00  July  1,  1993 

.  (869-01W)0152-2) 27.00  July  1,  1993 

.(869-019-00153-1) 28.00  July  1,  1993 

.  (869-019-00154-9) 26.00  July  1,  1993 


790-£nd  (869-019-00155-7) 26.00 

41  Ctiapters: 

1,  1-1  to  1-10 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 :..  14.00 

7 : 6.00 

8 4.50 

9 13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  III.  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101 (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 11.00 

201-£rKl (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3) 24.00 

400-429 (869-019-00161-1) 25.00 

430-€nd  (869-019-00162-0) 36.00 

43  Parts: 

1-999  (869-019-(Jbl63-8) 23.00 

1000-3999  (869-019-00164-6) 32.00 

4000-€nd (869-019-00165-4)  ......  14.00 

44  (869-019-00166-2) 27.00 

45  Parts: 

1-199  (869-019-00167-1) 22.00 

200-499 (869-019-00168-9) 15.00 

500-1 199 (869-019-00169-7) 30.00 

1200-£nd (869-019-00170-1) 22.00 

46  Parts: 

1-40  (869-019-00171-9) 18.00 

41-69  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 

90-139 (869-019-00174-3) 15.00 

140-155 (869-019-00175-1) 12,00 

156-165 (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20.00 

500-£nd  (869-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-0018O-8) 24.00 

20-39  (869-019-00181-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-019-00183-2) 23.00 

80-End  ....: (869-019-00184-1) 26.00 

48  Chapters: 

1  (Parts  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00)89-1) 23.00 

7-14  (869-019-00190-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-End  (869-019-00192-1) 17.00 

49  PdrtS! 

1-99  .'. (869-019-00193-0) 23.00 

100-177 (869-019-00194-8) 30.00 

178-199 (869-019-00195-6) 20.00 

200-399 (869-019-00196-4) 27.00 

400-999 (869-019-00197-2) 33.00 

1000-1199  (869-019-00198-1) 18.00 

1200-tnd (869-019-00199-9)  ......  22.00 

50  Parts: 

1-199  (869-019-00200-6) 20.00 

200-599 (869-019-00201-4) 21.00 

600-End  (869-019-00202-2) 22.00 

CFR  Index  and  Findings 

Aids (869-022-00053-5) 38.00 


Revision  Date 
July  1.  1993 

3  July  1,  1984 
3  July  1,  1984 
JJuly  1,  1984 
3  July  1,  1984 
3  July  1,  1984 
J  July  1,  1984 
JJuly  1,  1984 
3  July  1,  1984 
3  July  1,  1984 
3July  1,  1984 
3July  1,  1984 
July  1,  1993 
July  1,  1993 
sjuly  1,  1991 
July  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

(Dct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

(Dct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
(Xt.  1,  1993 
0;f.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
(Dct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
(Dct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
0:t.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
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^"'*  stock  Number  Price       Revision  Date  '  Becouse  Title  3  is  on  annod  comprtofoo.  fh.j  volume  ovl  ofl  pcevow  voi^ 

Complete  1994  CFR  set 829  00  1994        ^^^o^*^  t)® 'etoiriecl  os  a  pefmonent  retefence  source 

'The  July  1,  1985  edition  o(  32  CFR  Ports  I-I89  contains  o  note  only  (or 
Microfiche  CFR  Edition:  Pa"s  '-3'  inclusive.  For  the  (uH  text  o»  the  Detense  Acquoition  ReoukJtions 

Corrptete  set  (one-time  rr^oiling) 188.00  1991        T^J^;^'' ^°^' »^  "^'^  ^^^  ^°*^  «^  «  o.  Ju^  ,.  1984.  con,an.ng 

Complete  set  (one-time  mailing) 18800  1992        i  '!!^  ^^  ''  "®^  ****'°"  °'  "'  ^^'  Chapters  i-ioo  contains  a  note  only 

complete  set  (one-time  moiling) 223^  1993       l"c'5^;^^;^?  '^'^^J^L'irio^lrZ'^^^To.'TSn 

Subscription  (mailed  OS  issued)  24400  1994         "W  containing  those  chapters. 

,„  ..  ^     ,        .  '*^  omendments  to  this  volume  we/e  promulgated  dutino  the  oeriod  Aoi 

Indmduol copies 2.00  1994         '.  'W  to  Mor,  3),  1994,  Ihe  CFR  volume  issued  AfxTlMS^rSd^ 

retained. 
'No  amendments  to  this  volume  weie  promulgated  during  the  period  July 

1.  1991  to  June  30,  1993.  The  CFR  volume  issued  July  1.  1991.  should  be  retained 
*Nto  annendments  to  this  volume  were  promulgated  during  the  period  Janucry 
),  )993  to  December  31.  1993  The  CFB  volume  issued  Jonuory  \    1993  should 
be  retained. 


^ 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  diing  coming.  To  keep  our  subscrq;>tion 
prices  down,  the  Government  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  wbra  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  df  your  label  as  shown  in  this  example: 


•••••••«•••••«  »••••••••«•••••••••••••••««••••• 


sMrrii2i2J 


ZAFR 

JJOHN  SMITH 
:212  MAIN 


FORESTVIL  aE 


STREET 

MD  20747 


To  be  sure  th  at 
If  yoursubscriptii 
Superintends  nt 
will  be  reinsi  ated 


A  renewal  notice  will  be 
sent  appimiroatdy  90  days 
before  this  dare. 

'/  •*•••«•••••    •••••••••< 

DEC94  R  1  :    JafRDO 


SMITH212J 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  dare. 

/ : 

DEC94  R  1  : 


rjOHN  SMITH 

:212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 

on  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 


To  change  y  mr  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  corresp  mdence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSO^ ,  Washington,  DC  20402-9375. 

To  order  a  n  ew  subscription:  Please  use  the  order  form  provided  below. 


Oftfar  PiDcasiiiQ  Coctac 

♦5468 


DYES,  please 


subs<  Tiptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  nxxithly  Index  and  LSA  List 
of  Cdde  oi  Federal  Regulations  Sections  Affected,  at  M90  (*612.50  foreign)  each  per  year. 

;  to  Federal  Register,  daily  only  (FRDQ,  at  *444  («556  foreign)  each  per  year. 


sut)6<  riptions ' 


my  order  is  $_ 


The  total  cost  of 

regular  shipping  und  handling.)  Price  subject  to  change. 


Company  or  persor  al  name 


Additional  address/  attention  line 


Street  address 


City.  State,  Zip  cod  i 


Daytime  phone  indi  idir>o  area  code 


Purchase  order  nun  iber  (optional) 


Superintendent  of  Documents  Subscription  Order  Fonrt     C/mvv*  your  on/er. 

lt'B9aayt 

To  fax  your  orders  (202)  512-2233 

I  enter  my  subscriptions  as  follows: 


k.  ^  J 


..  (Includes 


(Ptease  type  or  print) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  otiier  mailers 

Check  method  of  payment 

Q  Check  payatrie  to  Superintendent  of  Documents 


□  GPO  Deposit  Account 


n 


□  VISA     □  MasterCard 

MM     (expiration  date) 

MM        Ml 

1     1 

Thank  you  for  your  orderi 

Authorizing  signature  t/M 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Document 

Drafting 

Handbook 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   •5133  •  wim 

'  \rw?C}  Charge  your  order. 

I  tj^^  please  send  me  the  foUowing  indicated  Dublications:  To  fax  your  order*  1^ !!S!iL-{30Z)  512-2250 


please  send  me  the  foUowing  indicated  publications: 
copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S.'N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


AM  ^^^^  i^^\  J  1 — J  tuicigu  uruera  piease  add  an  additional 

All  pnces  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

U  Check  payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account 


(Street  address) 


LJ  VISA  or  MasterCard  Account 


-D 


(City.  State.  ZIP  Code) 

i L 


(Credit  card  expiration  date) 


TJuwit  you  for  your  order! 


(Daytime  phone  including  area  code)  ~ 

(Signature) 
4.  MaO  To:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(Rev  12/91) 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAHONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  _ 
Administration. 


Superintendent  pi  Documents  Order  Form 

C»Te<  Prccaaang  Code 

7296 


Charge  your  order 
It's  easy! 


k.^;^ 


To  fax  your  orders  (202)  512-2250 


LJ  YES,  send  rp8 
S/N  069-O00-00(  56-8, 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


J,  at  $20.00  ($25.00  foreign)  each. 
The  total  cost  of  rr^  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  persona 


name 


(Please  type  or  print) 


AdditKX^  address/at  entwn  line 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 
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Regulations. 
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2.  The  relationship  between  the  Federal  Register  and  Code  ot 
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documents. 
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WASHINGTON,  DC 
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Contents 


Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

NOTICES 

1995  Farm  Bill;  food  safety  and  quality;  hearings,  37961 

Air  Force  Department 

PROPOSED  RULES 
Organization  and  mission: 
Personnel  review  boards;  correction  of  mlHtarv  records, 
37953-37956 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Oriental  fruit  fly,  3792^37930 

Antitrust  Division    - 

NOTICES 

National  cooperative  research  notifications: 
Healthcare  Open  Systems  and  Trials  Corp.,  37992 

Army  Department 

NOTICES 

Environmental  statements;  availability,  "etc.. 
Schofield  Barracks  and  Wheeler  Army  Airfield.  HI: 
wastewater  effluent  disposal  system,  37972-37973 
Patent  hcenses;  non-exclusive,  e.xclusive,  or  partially 
exclusive: 
Applied  Research  Associates,  Inc..  37973 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bonneville  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  enWronmenta)  review 
determinations;  availability,  etc.: 
Burlington  Bottoms  Wildlife  Mitigation  Project.  OR. 
37976 

Commerce  Department 

See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  37961 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Oman,  37970-37971 
Export  visa  requirements;  certification,  waivers,  ete^ 

Lebanon.  37971-37972 

Customs  Service 

NOTICES         - 

'  Meetings: 

Automated  Export  System  (.^ES),  38033 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 


m 


Federal  Register 
Vol.  59,  No.  142 
Tuesday,  July  26,  1994 


Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  37973-37974 
Grants  and  cooperative  agreements;  availability,  etc.. 
Empowerment  zone  and  enterprise  community  program 

38082-38083 
Individuals  with  disabilities — 
Vocational  and  transitional  rehabilitation  services, 
special  projects  and  demonstrations:  and  projects 
with  industry,  38086-38089 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities;  arbitration  panel  decisions  undei 
Randolph-Sheppard  Act,  37974-37975 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

D&l  Sportswear  et  al..  37992-37993 

Electronix  Ser\icenter,  37993 

Fort  Vancouver  Phivood  Co.,  37993- 

GenCorp  Automotive  et  al.,  37993-37994 

General  Tire  &  Rubber  Co.,  37994-37995 

Parker  Hannifar  et  al.,  37995 

Pennzoil  Sulphur  Co.,  37996 

Western  Geophysical  Co.,  37997 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Rowe  International.  Inc.,  et  al.,  37996-37997 

Energy  Department 

See  Bormeville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Foster-Pegg,  Richard  W.,  37975 

Jarvis  Christian  College,  37975-37976 
Natural  gas  exportation  and  importation: 

Brooklyn  Union  Gas  Co.  et  al.,  37976-37977 

Consumers  Power  Co.,  37977 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 
-  Michigan,  37944-37947 

Ohio, 37947-37949 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  designation  of  areas: 
Tennessee,  37939-37944 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan,  37956 
Ohio,  37956-37957 
Air  quality  implementation  plans;  approval  and 

pronwilgation;  various  States;  designation  of  areas: 
Tennessee,  37957 
Clean  Air  Act: 
State  operating  permits  programs — 
Hawaii,  37957-37960 


Printed  c  D  cecyclcd  paper  conuiniog  100%  post  coosuroer  waste 


IV 


Federal  Register  /  Vol.  59,  Ao.  142  /  Tuesday,  July  26.  1994  /  Contents 


NOTICES 

Drinking  water: 
Public  water  supj  1 
Guam,  37982-: 
Northern  Mariaha 
Palau,  37983-3 
Samoa,  37984 


V  supervision  program- 
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projects.  37935-37939 


Federal  Procurement  Policy  Office 

NOTICES 
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37995-37996 
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National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Museum  Advisory  Panel,  38002 
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Rules  and  Regulations 


Federal  Register 

Vol.  59.  Na  142 
Tuesday.  July  26.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appltcatnlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  No.  93-130-2] 

Oriental  Fruit  Fly;  Removal  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  removing  the 
quarantine  on  a  portion  of  Los  Angeles 
County,  CA,  and  by  removing  the 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area.  This 
action  is  necessary  to  relieve  restrictions 
that  are  no  longer  needed  to  prevent  the 
artificial  spread  of  the  Oriental  fruit  fly 
into  noninfested  areas  of  the  United 
States.  We  have  determined  that  the 
Oriental  fruit  fly  has  been  eradicated 
from  this  portion  of  Los  Angeles  County 
and  that  the  quarantine  and  restrictions 
are  no  longer  necessary. 
DATES:  Interim  rule  effective  July  20, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  26,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
130-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
H  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  e?<cept  holidays.  Persons 
wishing  to  inspect  comments  are 
n^quested  to  call  ahead  on  (202)  690- 


2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  640,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Oriental  fruit  fly,  Bacirocero 
dorsalis  (Hendel),  is  a  destructive  pest 
of  numerous  fruits  (especially  citrus 
fruits),  nuts,  vegetables,  and  berries.  The 
Oriental  fruit  fly  can  cause  serious 
economic  losses.  Heavy  infestations  can 
cause  complete  loss  of  crops.  The  short 
I'fe  cycle  of  this  pest  permits  the  rapid 
development  of  serious  outbreaks. 

The  Oriental  fruit  flv  regulations  (7 
CFR  301.93  through  301.93-10,  referred 
to  below  as  the  regulations)  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  to  prevent  the  spread  of  the 
Oriental  fruit  fly  into  noninfested  areas 
of  the  United  States.  The  regulations 
also  designate  soil  and  a  large  number 
of  fruits,  nuts,  vegetables,  and  berries  as 
rtgulated  articles.  In  an  interim  rule 
effective  on  October  22, 1993,  and 
published  in  the  Federal  Register  on 
October  28,  1993  (58  FR  57951-57952, 
Docket  No.  93-130-1),  we  amended  the 
regulations  in  §301.93-3  by 
quarantining  a  portion  of  Los  Angeles 
County,  CA,  and  restricting  the 
interstate  movement  of  regulated 
articles  from  that  area. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service  of  the  United  States  Department 
of  Agriculture,  we  have  determined  that 
the  Oriental  fruit  fly  has  been  eradicated 
from  the  previously  quarantined  portion 
of  Los  Angeles  County,  CA.  The  last 
finding  of  Oriental  fruit  fly  in  this  area 
wasOctober  19, 1993. 

Since  then,  no  evidence  of  Oriental 
fruit  fly  infestations  has  been  found  in 
this  area.  Based  on  Departmental 
experience,  we  have  determined  that 
sufficient  time  has  passed  without 
finding  additional  flies  or  other 
evidence  of  infestation  to  conclude  that 
the  Oriental  fruit  fly  no  longer  exists  in 
Los  Angeles  County.  CA.  Further, 
Oriental  fruit  flv  infestations  are  not 


known  to  exist  anpvhere  else  in  the 
continental  United  States.  Therefore,  we 
are  removing  Los  Angeles  County,  CA. 
from  the  list  of  quarantined  areas  in 
§  301.9.3-3(c),  and  revising  §  301.93-3(( ) 
to  state  that  the  Oriental  fruit  fly  is  not 
known  to  exist  anywhere  in  the 
continental  United  States. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  an  unnecessary  regulatory 
burden  on  the  public.  A  portion  of  Los 
Angeles  County,  CA,  was  quarantined 
due  to  the  possibility  that  the  Oriental 
fruit  fly  could  be  spread  from  this  area 
to  noninfested  areas  of  the  United 
States.  Since  this  situation  no  longer 
exists,  immediate  action  is  necessary  to 
remove  the  quarantine  on  Los  Angeles 
County.  CA,  and  to  relieve  the 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area. 

Because  prior  notice  and  other  public, 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
end  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  the  review  process 
required  by  Executive  Order  12866. 

This  interim  rule  relieves  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  a  portion  of  Los  Angeles 
County,  CA.  There  is  very  little 
commenrial  activity  in  the  previously 
quarantined  area  that  may  be  affef;ted  by 
this  rule.  The  250  small  entities  that 
may  be  affected  include  199  fruit/ 
produce  sellers,  22  nurseries.  27  mobile 
vendors,  and  2  fruit  growers.  These 
small  entities  comprise  less  than  1 
percent  of  the  total  number  of  similar 


small  entities  opera  ing  in  the  State  of 
California. 


Most  of  these  sm£ 
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H  entities  sold 


previously  regulatea  articles  primarily 
for  local  intrastate,  i  lot  interstate, 
movement.  The  sale  of  these  articles 
will  therefore  remai  n  unaffected  by  the 
regulatory  provisior  s  we  are  removing 


Also,  many  of  these 
items  in  addition  to 


regulated  articles,  si  i  that  the  effect,  if 
any,  of  this  regulatiim  on  these  entities 
will  be  minimal. 

The  effect  of  this  egulation  on  those 
entities  that  did  mo  'e  previously 
regulated  articles  in  erstate  was 
minimized  by  the  a'  ailability  of  various 
treatments  that,  in  n  lost  cases,  allowed 
these  small  entities  o  move  regulated 
articles  interstate  wjth  very  little 
additional  cost. 

Under  these  circu  nstances,  the 
Administrator  of  th<  Animal  and  Plant 
Health  Inspection  S  trvice  has 
determined  that  this  action  will  not 
have  a  significant  e<  onomic  impact  on 
a  substantial  number  of  small  entities 


and 


Executive  Order  12^72 

This  program/activity 
Catalog  of  Federa 
under  No.  10.025  a 
Executive  Order  12372 
intergovernmental  cpnsu 
State  and  local  offu 
3015,  subpart  V.) 

Executive  Order  12t78 


This  rule  has  beer 
Executive  Order  12^78 
Reform.  This  rule:  ( 
and  local  laws  and  i^ 
inconsistent  with  th 
retroactive  effect;  an|d 
require  administrati 
before  parties  may  file  suit  in  court 
challenging  this  rult 

Paperwork  Reducti(  m  Act 


entities  sold  other 
the  previously 


is  listed  in  the 
Domestic  Assistance 
is  subject  to 
.  which  requires 
Itation  with 
als.  (See  7  CFR  part 


reviewed  under 
Civil  Justice 
)  Preempts  all  State 
gulations  that  are 
s  rule;  (2)  has  no 
(3)  does  not 
e  proceedings 


ins  no 
»n  or  recordkeeping 
the  Paperwork 

(44  U.S.C.  3501 


This  document  cojita 
information  coUecti 
requirements  under 
Reduction  Act  of  19^0 
et  seq.). 

List  of  Subjects  in  7  fcFR  Part  301 

Agricultural  comrnodities.  Plant 
diseases  and  pests.  (Quarantine, 
Reporting  and  recon  (keeping 
requirements.  Trans  )ortation. 

Accordingly.  7  CF  ?  part  301  is 
amended  as  follows 

PART  301— DOMESfriC  QUARArfTINE 
NOTICES 


1.  The  authority  cjtation 
continues  to  read  as 


for  part  301 
follows: 


Authority:  7  U.S.C.  ISObb.  150dd,  150ee. 
ISOff;  161,  162.  and  164-167:  7  CFR  2.17. 
2.51.  and  371.2(c). 

2.  In  §  301.93-3.  paragraph  (c)  is 
revised  to  read  as  follows: 

§301.93-3    Quarantined  areas. 

*  «  *  *  * 

(c)  The  Oriental  fruit  fly  is  not  known 
to  exist  anywhere  in  the  continental 
United  States. 

Done  in  Washington.  DC.  this  20th  dav  of 
July  1994. 
Loiuiie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Ser\-ice. 
|FK  Doc.  94-18141  Filed  7-25-94:  8:45  am] 

BILLING  CODE  3410-34-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[Regulation  O;  Docket  Nos.  R-0800  and  R- 
0809] 

Loans  to  Executive  Officers,  Directors, 
and  Principal  Shareholders  of  Memt>er 
Banks;  Loans  to  Holding  Companies 
and  Affiliates;  Correction 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Corrections  to  final  regulation. 

SUMMARY:  This  document  contains 
technical  corrections  to  the  final 
regulation  (12  CFR  part  215)  that  was 
published  February  24. 1994  (59  FR 
8831).  The  regulation  sets  forth  various 
requirements  and  restriction  on  loans  by 
a  member  bank  to  its  insiders  and  to 
insiders  of  its  affiliates. 
EFFECTIVE  DATE:  July  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Miller,  Attorney  (202/452-    . 
2534).  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Street,  N\V.. 
Washington,  DC  20551.  For  the  hearing 
impaired  only.  Telecommunications  for 
the  Deaf  (TDD).  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  these  corrections  makes  permanent 
an  interim  rule  increasing  the  aggregate 
lending  limit  for  small,  adequately 
capitalized  banks  from  100  percent  of 
unimpaired  capital  and  surplus  to  200 
percent.  The  final  regulation  also 
reduces  the  burden  and  complexity  of 
the  regulation  and  implements  certain 
technical  amendments  in  order  to  make 
it  more  readily  understandable  and 
somewhat  shorter. 


Correction  of  Publication 

As  published,  the  final  regulation 
contains  certain  errors.  Accordingly,  the 
publication  on  February  24. 1994  (59  FR 
8831).  of  the  final  regulation,  which  was 
the  subject  of  FR  Doc.  94-3860.  is 
corrected  as  follows: 

§215.2    (Corrected] 

1.  On  page  8838.  in  the  first  column, 
in  §215.2.  in  paragraph  (c)(4),  the 
phrase  "paragraph  (b)(2)  of  this  section" 
is  corrected  to  read  "paragraph  {c)(2)  of 
this  section". 

2.  On  page  8838.  in  the  first  column, 
in  §  215.2.  in  paragraph  (d)  introductory 
text,  in  the  first  sentence,  the  phrase 
"Director  of  a  member  bank  means  any 
director  of  a  member  bank"  is  corrected 
to  read  "Director  of  a  company  or  bank 
means  any  dire<:tor  of  the  company  or 
bank" 

§215.3    [Corrected] 

3.  On  page  8839.  in  the  first  column, 
in  §  215.3.  in  paragraph  (b)(2).  the  word 
"§  215(4)(e)"  is  corrected  to  read 

"§  215.4(e)". 

§215.4    [Corrected] 

4.  On  page  8840.  in  thfe  second 
column,  in  §215.4.  in  paragraph  (e)(1). 
introductory  text,  the  phrase  "No 
member  bank  may  pay  an  overdraft  of 
an  executive  officer  or  director  of  the 
bank  ^  "  is  corrected  to  read  "No 
member  bank  may  pay  an  overdraft  of 
an  executive  officer  or  director  of  the 
bank  or  executive  officer  or  director  of 
its  affiliates  3". 

5.  On  page  8840.  in  the  second 
column,  in  §  215.4.  in  paragraph  (e)(1), 

'in  footnote  3.  in  the  second  sentence, 
the  phrase  "executive  officer,  director, 
or  principal  shareholder  of  the  member 
bank"  is  corrected  to  read  "executive 
officer,  director,  or  principal 
shareholder  of  the  member  bank  or 
executive  officer,  director,  or  principal 
shareholder  of  its  affiliates". 

§215.5    [Corrected] 

6.  On  page  8840.  in  the  third  column, 
in  §  215.5.  in  paragraph  (b).  the  phrase 
"paragraph  (c)(3)  of  this  section"  is 
corrected  each  time  it  appears  to  read 
"paragraph  (c)(4)  of  this  section". 

7.  On  page  8841.  in  the  first  column, 
in  §  215.5.  in  paragraph  (c)(4).  the 
phrase  "capital  and  unimpaired 
surplus"  is  corrected  to  read 
"unimpaired  capital  and  unimpaired 
surplus". 

§215.11    [Corrected] 

8.  On  page  8842.  in  the  first  column, 
in  §215.11.  in  paragraph  (b)(1).  in  the 
first  sentence,  the  word  "of  as  it 
appears  before  the  word  "5500.000"  is 
corrected  to  read  "or". 


Board  of  Governors  of  the  Federal  Rosen  e 

.System,  July  19, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board.  « 

iFR  Doc.  94-18125  Filed  7-2.5-94;  8:45  ami 


RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1630 
RIN  3205-AA21 

Definition  of  Predominantly  Minority 
Neighborhood 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Final  rule. 


SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  is  adopting  a  rule 
which  defines  "predominantly  minority 
neighborhood"  as  used  in  section  21A(s) 
of  the  Federal  Home  Loan  Bank  Act 
(FHLBA)  and  section  21A(w)(17)  of  the 
FHLBA.  as  amended  by  the  Resolution 
Trust  Corporation  Completion  Act. 
Section  2lA(w)(17)  of  the  FHLBA 
requires,  among  other  things,  that  in 
considering  offers  to  acquire  any 
insured  depository  institution,  or  any 
branch  of  an  insured  depository 
institution,  located  in  a  predominantly 
minority  neighborhood  (as  defined  in 
regulations  prescribed  under  subsection 
21A(s)),  the  Corporation  shall  give 
preference  to  an  offer  from  any  minority 
individual,  minority-owned  business,  or 
a  minority  depository  institution,  over 
any  other  offer  that  results  in  the  same 
cost  to  the  Corporation,  as  determined 
under  section  13(c)(4)  of  the  Federal 
Depository  Insurance  Act.  Section 
2lA(s)  of  the  FHLBA  permits  the  RTC 
to  lease  to  a  minority  acquiror,  on  a 
rent-free  basis,  subject  to  certain 
conditions,  any  branch  of  a  failed 
institution  which  is  located  in  a 
"predominantly  minority 
neighborhood."  Section  21A(w)(17)  of 
the  FHLBA  also  generally  provides  that 
the  RTC  may  provide  to  such  minority 
individual,  minority-owned  business,  or 
minority  depository  institution 
additional  preferences  in  the  form  of 
capital  assistance  and  performing  a.s.sets. 
The  rule  generally  defines 
"predominantly  minority 
neighborhood"  as  any  U.S.  Postal  Zip 
Code  geographical  area  in  which  50%  or 
more  of  the  persons  residing  therein  are 
minorities  based  upon  the  most  recent 
Census  data,  unless  the  RTC  has 
determined,  in  its  sole  discretion,  that 
other  reasonably  reliable,  readily 
accessible  data  indicates  different 
neighborhood  boundaries. 
EFFECTIVE  DATE:  August  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Pick,  Counsel.  RTC  Legal 


Division.  (202)  736-3069;  Gregory  B. 
Smith.  Senior  Counsel,  RTC  Legal 
Division,  (202)  736-3013;  Mark  G. 
Flanigan,  Senior  Attorney.  RTC  Legal 
Division.  (202)  736-3085;  Edward 
,    Thomas.  Resolutions  Analyst.  (202) 
416-7179;  Sherry  Chen.  Field 
Resolutions  Specialist.  (202)  416-7209. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The 
Resolution  Trust  Corporation  published 
In  the  Federal  Register  of  February  24, 
1994  (59  FR  8842-8845)  an  interim  rule 
defining  "predominantly  minority 
neighborhood"  as  used  in  sections 
2lA(s)  and  2lA(w)(17)  of  the  FHLBA  as 
a  geographic  area  constituting  a  United 
States  Postal  Ser\ice  5-digit  Zip  Code 
(Zip  Code)  in  which  50%  or  more  of  the 
persons  residing  therein  are  minorities, 
i.ased  upon  the  most  recent  census  data, 
unless  the  RTC  determines,  in  its  sole 
discretion,  that  other  reasonably 
reliable,  readily  accessible  data 
indicates  that  different  neighborhood 
boundaries  are  more  appropriate.  The 
population  data  and  the  minority 
composition  of  these  Zip  Codes  are 
determined  using  the  most  recent 
(currently  1990  data)  Cen.sus  of 
Population  data  (Census  Data)  collected 
and  published  by  the  U.S.  Department 
of  Commerce.  Economics  and  Statistics 
Administration.  Bureau  of  the  Census 
(Census  Bureau). 

If  the  institution  or  a  branch  thereof 
is  located  in  a  Zip  Code  area  for  which 
no  significant  Census  Data  is  available 
(e.g..  a  business  district  or  office 
building)  the  Zip  Code  of  a  nearby 
geographic  area  ser\'ed  by  the  institution 
or  branch,  for  which  such  Census  Data 
is  available,  will  be  used  as  its  Zip  Code 
for  purposes  of  this  rule.  If  the  RTC 
determines,  in  its  sole  discretion,  based 
upon  other  reasonably  reliable  and 
readily  accessible  data,  and  subject  to 
RTC's  Cost  Constraints,  that  a  different 
delineation  would  more  accurately 
reflect  the  area  served  by  the  financial 
institution  or  branch  to  be  marketed,  the 
RTC  will  use  such  delineation  as  the 
boundaries  for  the  relevant 
neighborhood. 

Intere.sted  persons  were  invited  to 
submit  written  comments  on  or  before 
March  28.  1994.  Although  comments 
were  received  by  various  RTC  officials 
on  related  minority  resolution  programs, 
no  comments  were  received  on  the 
interim  rule  itself.  Since  no  comments 
were  received  on  the  interim  rule,  the 
final  rule  is  adopted  without  change 
from  the  interim  rule  for  the  reasons  set 
forth  in  support  of  the  interim  rule  by 
the  RTC  when  it  was  published  in  the 
Federal  Register  of  February  24.  1994 
(59  FR  8842-45). 


Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.,  the 
following  final  regulatory  fle.xibility 
analysis  is  provided: 

1.  A  succinct  statement  of  the  need 
for,  and  the  objectives  of,  the  rule.  The 
objective  of  the  rule  is  to  provide  a 
definition  of  the  term  "predominantly 
minority  neighborhood,  '  as  used  in 
Sections  2lA(s).  (w)(17)  of  the  FHLB.\. 
The  rule  is  needed  in  order  to 
implement  the  minority  benefits  and 
preferences  contained  in  those  sections. 

2.  A  summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
initial  regulatory  flexibility  analvsis.  a 
summary  of  the  assessment  of  the 
agency  of  such  issues,  and  a  statement 
of  any  changes  made  in  the  proposed 
rule  as  a  result  of  such  comments.  No 
public  comments  were  received,  and 
therefore,  no  changes  were  made  fo  the 
interim  rule. 

3.  A  description  of  each  of  the 
significant  alternatives  to  the  rule 
consistent  with  the  stated  objectives  ol 
applicable  statutes  and  designed  to 
minimize  any  significant  economic 
impact  of  the  rule  on  small  entities 
which  was  considered  by  the  agency, 
and  a  statement  of  the  reasons  why  each 
one  of  .such  alternatives  was  rejected. 
The  rule  has  no  significant  economic 
impact  on  small  entities,  and  therefore, 
no  alternatives  to  the  rule  were 
identified  or  considered. 

Authority:  12  I'.S.C.  1441a  (b)(ll).  (s)  dnd 
(w)(l7). 

List  of  Subjects  in  12  CFR  Part  1630 

Savings  associations. 

Accordingly,  the  interim  rule  adding 
12  CFR  part  1630  which  was  published 
in  the  Federal  Register  at  59  FR  8842- 
8845  on  February  24.  1994.  is  adopted 
as  a  final  rule  without  change. 

By  order  of  the  Deputy  and  Acting  Chief 
Exe<;utive  Officer. 

Ddted  at  Washington.  EX:  this  20fh  d,iy  of 
July.  1994. 

Resolution  Tnisf  Corjxjrufion. 

William  J.  Tricarico. 

Assistant  Secretary. 

[FR  Doc.  94-18063  Filt-d  7-25-94;  8:45  .i.Til 
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DEPARTMErfT  OF  Tl  lANSPORTATION 

Federal  Aviation  Adfiinistration 

14  CFR  Part  39 

tDocket  No.  94-CE-04-JAD;  Amendment  39- 
8984;  AD  94-15-13) 

Airworttiiness  Direct  ves:  Aefrostar 
Aircraft  Corporation  PA-60-600 
(Aerostar  600)  and  P  ^-60-700 
(Aerostar  700)  Seriei  Airplanes 

AGENCY:  Federal  Avic  tion 
Administration.  DOT 
ACTJON:  Final  rule. 
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SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Aerostar  PA-60-600  (Aerostar 
600)  and  PA-60-700  (Aerostar  700) 
series  airplanes  was  published  in  the 
Federal  Register  on  April  1, 1994  (59  FR 
15348).  The  action  proposed  to 
supersede  AD  92-13-01  with  a  new  AD 
that  would  require  replacing  the 
existing  NLG  drag  link  assembly,  part 
number  (P/N)  450563-1.  with  a  new- 
assembly  of  improved  design.  P/N 
450563-501.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  the  instructions  to  Aerostar  Kit  No. 
04.5-001  (Ser\ice  Kit  No.  SB600-128), 
Drawing  No.  89414.  Rev.  N/C.  dated 
December  28, 1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  700  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
5  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  S55  an  hour. 
Parts  cost  approximately  $1,500  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,242,500. 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  operator  has 
accomplished  the  proposed  action.  The 
FAA  believes  that  numerous  operators 
have  already  incorporated  the 
modification  referenced  in  this 
proposed  AD. 

In  addition,  AD  92-13-01  requires 
installing  a  new  spring  and  piston.  The 
new  NLG  drag  link  assembly  includes 
the  improved  design  piston  and  spring. 
Aerostar  will  give  a  $96  credit  for  the 
piston  and  spring  installed  as  required 
by  AD  92-13-01.  Aerostar  has  shipped 
362  of  these  piston  and  spring  kits. 
Based  on  these  figures,  the  cost 
referenced  above  would  be  reduced  bv 
$34,752  (362  airplanes  x$96)  from 
$1,242,500  to  $1,207,748. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
acoordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034,  Februar>-  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  referenc-e. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the     - 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  App  i;J54(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  92-13-01.  Amendment 
39-8270  (57  FR  23135.  June  2, 1992). 
and  by  adding  a  new  airworthiness 
directive  to  read  as  follows: 

94-15-13  Aerostar  Aircraft  Corporation: 

Amendment  39-8984;  Docket  No.  94- 
CE-04-AD.  Supersedes  AD  92-13-01. 
Amendment  39-8270. 

Applicability:  The  following  model  and 
.seriaV numbered  airplnnes.  certificated  in  any 
cate"orv': 


Model 

Serial  Nos. 

PA-60-600  (Aerostar 

'60-0001-003  through 

600)  \ 

60-0608-7961195. 

PA-60-600  (Aerostar 

60-0614-7961196 

600). 

through  60-0933- 

8164262. 

PA-60-601  (Aerostar 

61-0001-004  through 

601)'. 

60-0605-7962136 
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Model 

Serial  Nos. 

PA-60-601  (Aerostar 

61-0611-7962137 

601). 

through  61-0880- 

8162157. 

►PA-60-601  P 

61P-0157-O01 

(Aerostar  60  IP}'. 

through  61 P-06 10- 

7963274. 

PA-60-601 P 

61 P-061 2-7963275 

(Aerostar  601 P). 

through  61 P-0859- 

8163455. 

PA-60-602P 

62P-0750-81 65001 

(Aerostar  602P) 

through  60- 

8365021. 

PA-60-700P 

60-8423001  through 

(Aerostar  700P). 

60-8423025. 

Kansas  City.. Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Stwei. 
N\V.,  suite  700.  Washington.  DC. 

(e)  This  amendment  (39-8984)  supersedes 
AD  92-13-01,  Amendment  39-8270. 

(f)  This  amendment  (39-6984)  becomes 
tiffective  on  September  12, 1994. 

Issued  in  Kansas  Citv.  Missouri,  on  July  19. 
19W 

Barry  D.  ClemenLs, 

Manager.  Smnll  Airplane  Directorate.  Aircraft 
Certification  Serx'ice. 

|FR  Doc.  94-17977  Filed  7-2,'i-94;  8:45  am] 

BILLING  CODE  4910-1J-U 


'  =   that  have  been  converted  to 
nose  gear  system  (Option  No.  199) 

Note  1:  The  manufacturing  and  ownership 
rights  of  the  affected  model  airplanes  were 
pre^viously  owned  by  the  Piper  Aircraft 
C^orporation.  but  these  rights  were  recently 
transferred  to  the  Aerostar  Aircraft 
Corporation. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  failure  of  the  nose  landing  gear 
(NIXJ)  caused  by  frozen  moisture  in  the 
cylinder,  which  could  lead  to  nose  gear 
collapse  and  damage  to  the  airpiiine. 
accomplish  the  following: 

(a)  Replace  the  existing  NLG  drag  link 
assembly,  F/N  450563-1.  with  a  new 
assembly  of  improved  design.  IVN  4.50563- 
501.  in  accordance  with  the  instructions  to 
Aerostar  Kit  No.  045-001  (,Ser\ice  Kit  No. 
SB60a-128).  Drawing  No  89414.  Rev.  N/C. 
dated  December  28. 1993. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.19<» 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplai.e  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c|  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  \ew\  of  safety  may  !»■ 
approved  by  the  Manager.  Seattle  Aircraft 
C('rtification  Office  (ACO),  1601  Lind    .- 
Avenue.  SW.,  Renton,  Washington  98055- 
4056.  The  request  shall  he  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  .Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  Ik- 
obtained  from  the  Seattle  W.O. 

(d)  The  replacement  required  by  this  .\D 
shall  be  done  in  accordance  with  the 
instructions  to  Aerostar  Kit  No.  045-001 
(Service  Kit  No.  SB60&-128).  Drawing  No. 
89414.  Rev.  N/C.  dated  DeeemlxT  28. 1993 
This  incorporation  by  referenc(!  was 
.ipproved  by  the  DinK:for  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Aerostar  Aircraft  Corporation, 
Customer  Senice  Department.  South  3(»n8 
Davison  Boulevard.  Spokane.  Washington 
99204.  Copies  may  be  inspected  at  the  F.A.^. 
Ontral  Region,  Office  of  the  Assistant  Chief 
(kuinscl.  nK)m  15.58.601  E.  12th  St^^et 


Wiebel    14  CFR  Part  39 

[Docket  No.  94-NM-68-AD;  Amendment 
39-8983;  AD  94-15-12] 

Airworthiness  Directives;  Boeing 
Model  747-100SR  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
Comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
lOOSR  series  airplanes,  that  currently 
requires  that  the  FAA-approved 
maintenance  inspection  program 
include  inspections  which  will  give  no 
less  than  the  required  damage  tolerance 
rating  (DTR)  for  each  Structural 
Significant  Item  (SSI).  That  AD  was 
prompted  by  a  stnictural  re-evaluation 
of  this  airplane  model  by  the  FAA.  The 
actions  specified  in  that  AD  are 
intended  to  ensure  the  continued 
structural  integrity  of  the  total  Boeing 
Model  747-lOOSR  fleet.  This 
amendment  revises  the  applic:ability  of 
the  rule  by  removing  airplanes  and 
adding  others. 

DATES:  Effective  August  10.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Direilor 
of  the  Federal  Register  as  of  August  10. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  26. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
.attention:  Rules  Docket  No.  94-NM- 
6H-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  9805.5-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commert;ial  Airplane  Group,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 

This  information  may  be  examiniKl  at 
the  FA.'\.  Transport  Airplane 


Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox.  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate  ,  Seattle 
Aircraft  Certification  Office,  1601  Lind  . 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  August 
8,  1986.  the  FAA  issued  AD  86-19-01 . 
amendment  39-5394  (51  FR  29212, 
August  15. 1986).  which  is  applicable  to 
certain  Boeing  Model  747-l()0SR  (shorl 
range  operation)  series  airplanes.  That 
AD  requires  that  the  FAA-approved 
maintenance  inspection  program  of 
affe<.ted  operators  be  revised  to  include 
inspections  that  will  give  no  le.ss  than 
the  required  damage  tolerance  rating 
(DTR)  for  each  Structural  Significant 
Item  (SSI)  listed  in  Boeing  Document 
No.  D6-3.5655.  "Supplen-.ental 
Structural  Inspection  Document" 
(SSID),  approved  March  22,  1986.  That 
action  was  prompted  by  a  struc:tiiral  re- 
evaluation  of  this  airplane  model  by  the 
FAA.  The  requirements  of  that  AD  are 
intended  to  ensure  the  continued 
structural  integrity  of  the  total  Boeing 
Model  747-lOOSR  fleet. 

AD  86-19-01  is  applicable  only  to 
Model  747-lOOSR  series  airplanes  that 
are  listed  in  the  referenced  Boeing 
Document  No.  D6-35R55.  These 
airplanes  represented  the  "candidate 
fleet"  of  airplanes  selected  to  participate 
in  the  SSID  program.  Since  the  issuance 
of  that  AD,  however,  the  FAA  has  been 
advised  that  the  airplanes  applicable  to 
AD  86-19-01  ace  no  longer  operated  as 
short  range  airplanes,  but  have  been 
converted  to  long  range,  high  gross 
weight  freighters.  Therefore,  these 
airplanes  are  no  longer  representative  of 
the  Model  747-lOOSR  candidate  fleet. 
The  FAA  has  now  identified  other 
airplanes  to  replace  the  original 
airplanes  as  the  candidate  fleet. 

Further,  on  December  28.  1993.  the 
FA,-\  issued  a  notice  of  proposed 
rulemaking.  Airworthiness  Directive 
Rules  Docket  93-NM-174-AD  (59  FR 
265.  January  4,  1994).  applicable  to 
certain  Boeing  Model  747  series 
airplanes  (not  including  Model  747- 
lOOSR's),  which  would  require  that 
affected  operators'  revise  their  FAA- 
approved  maintenance  inspection 
programs  to  include  inspections  that 
will  give  no  less  than  the  required  DTK 
for  each  SSI.  as  specified  in  Botfing 
Document  No.  D6-3,")022. 
"Supplemental  Structural  Inspection 
Document  (SSID)  for  Model  747 
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Airplanes,"  Revisioi  i  E.  dated  June  17, 
1993.  The  applicabi  ity  of  that  proposed 
AD  includes  Model  747  series  airplanes 
that  were  formerly  o  perated  as  Model 
747-lOOSR  series  ai  planes. 
Consequently,  the  ai  rplanes  that  are 
currently  subject  to  he  requirements  of 
AD  86-19-01  are  in  hided  in  the 
applicability  of  Rule  s  Docket  93-NM- 
174-AD  and  will  be  subje<;t  to  its 
ivquirement.s.  To  avoid  redundant 
requirements  for  the  ie  airplanes,  the 
FAA  has  determinec  that  AD  86-19-01 
must  be  revised  to  n  move  those 
airplanes  that  are  cu  -rently  listed  both 
in  its  applicability  ai ;  well  as  the 
applicability  of  Rulti !  Dof;ket  93-NM- 
174-AD. 

The  FAA  has  revi«  wed  and  approved 
Boeing  Document  Ni  i.  D6-35655. 
"Supplemental  Strut  tural  Inspection 
Document  (or  747-1  lOSR."  dated  April 
2.  1986.  which  spt'ci  les  supplemental 
inspections  of  Boein  ;  Model  747-lOOSR 
series  airplanes  that  jive  no  less  than 
the  required  DTR  for  each  SSI.  This    - 
Document  is  es.senti;  lly  identical  to 
Boeing  Do<:ument  No.  06-35655, 
.ipproved  March  22.  1986.  which  was 
called  out  in  AD  86- 19-01  as  the  , 
.Tppropriate  source  o  service 
information.  Incorpcating  the 
inspections  des<;ribe  !  in  this  Document 
will  ensure  the  conti  luing  structural  . 
integrity  of  the  total   .lodel  747-lOOSR 
fleet.  (It  should  be  nc  tetl,  however,  that 
the  airplanes  listed  in  this  do<;umeht  as 
tile  "candidate  fleet"  are  no  longer 
operated  as'short-rar  ^e  airplai>es.) 

Since  the  failure  o  an  SSI  (an 
compromise  the  strii^  itural  integrity  of 
thase  airplanes,  and  ;  ince  such 
conditions  are  likely  lo  exist  or  develop 
on  other  Model  747-lOOSR  airplanes, 
this  AD  is  being  issiu  d  to  supersede  AD 
86-19-01  with  a  new  AD  to  require  that 
affe<;ted  operators  rei  ise  their 
mainten.ince  inspect  on  programs  to 
include  inspections  t  lat  provide  no  less 
than  the  required  DT  <  for  each  SSI 
listed  in  the  Boeing  [  o<:ument  No.  D6- 
3.")6.53.  dated  April  2,  1986.  The 
applh;ability  of  this  /  D  lists  six  specific 
jiirplanes^ns  the  cand  date  fleet. 

Additionally,  this  i  ew  AD  differs 
from  the  superseded  \D  in  certain  other 
ways: 

1.  AI!  referen(.es  to  the  use  ol  "later 
FAA-approved  nnisi  )ns "  of  the 
applicable  Boeing  Dc  :ument  have  been 
deleted  in  order  to  bt  consistent  with 
FAA  polii  y  in  that  re  jard.  Later 
revisions  of  the  Docu  nent  may  be 
approved  for  use  as  a  i  alternative 
metho<l  of (omplinncj.  as  provided  by 
paragraph  (c)  of  this  i  lD. 

2.  This  AD  does  no  include  a  spe<:ific 
paragraph  similar  to  laragraph  E.  of  AD 
86-19-01,  which  slat  »d  that,  if  an 


operator's  maintenance  program  has 
been  revised  to  incorporate  the 
inspections  specified  in  the  Boeing 
Document,  that  operator  is  exempt  from 
the  requirements  of  the  AD.  Since  the 
Compliance  section  of  this  new  AD 
indicates  that  compliance  is  required 
"unless  accomplished  previously,"  any 
additional  paragraph,  such  as  one 
similar  to  paragraph  E.  of  AD  86-19-01, 
would  be  redundant. 

3.  The  new  AD  has  been  reformatted 
to  be  in  compliance  with  Federal 
Register  style. 

There  currently  are  no  Model  747- 
lOOSR  series  airplanes  affected  by  this 
AD  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  aciion.  However,  the  FAA 
considers  that  this  rule  is  neces.sary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affe<:ted  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  36.25  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  would  be 
$1,993.75  per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  aifter 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notit.eand  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  sptH:ified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  ret  eived.  Factual  information 
that  supports  the  commenler's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
a<;tion  and  deternuning  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  econpmic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  af^er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  .substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  mu.st 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-68-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direci  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or  ■ 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(d).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5394  (51  FR 
29212.  August  15,  1986)  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39- ,  to  read  as  follows: 

94-15-12  Boeing:  Amendment  39-«983. 
Docket  94-NM-68-AD.  Supersedes  AD 
86-19-01.  amendment  ri9-5394. 
Applicability:  Model  747-lOO.SR  series 

airplanes  having  line  numbers  346.  351. .420. 

426.  427,  and  601 ;  certificated  in  any 

category. 

Note:  The  airplanes  listed  as  the  "747- 
100,'^K  Candidate  Airplanes"  on  page  2  of 
Section  3.0  of  Boeing  Document  D6-3565,t. 
"Supplemental  Structural  Inspection 
Document  for  747-lOOSR."  dated  April  2. 
198b,  arc  not  subiect  to  the  requirements  of 
this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
the  total  fleet  ofthc.se  airplanes,  accomplish 
the  following: 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  incorporate  a  revision  into  the 
FAA-approved  maintenance  inspection 
program  which  provides  no  less  than  the 
requiied  damage  tolerance  ratinglDTK)  for 
each  Structural  Significant Jfem  (SSU  as 
listed  in  Boeing  Document  D6-35655. 
"Supplemental  Structural  Inspection 
Document  for  747-lOOSR."  dated  April  2. 
1986.  The  revision  to  the  maintenance 
program  must  include.and  be  implemented 
in  accordance  with  the  procedures  specified 
in  sections  5.0  and  B.O  of  the  Document. 

(b)  Cracked  structure  must  be  repaired 
prior  to  further  flight,  in  accordance  with  an 
FAA-approved  method. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
ustid  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Trdnsport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  c-omments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

W)  Special  flight  permits  may  bv  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  {14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
c:an  be  accomplished. 

(e)  The  incorporation  of  the  revision  to  the 
maintenance  program  shall  be  done  in 
accordance  with  Bocjing  Document  No.  D6- 
35655.  Supplemental  Structural  Inspection 
Document  for  747-lOOSR."  dated  April  2. 
1986.  which  contains  the  following  list  of 
effective  pages: 


Page  No. 

Revision 
letter 

shown  on 
page 

List  ot  Active  Pages: 
Section  A,  Pages  1-n   

(None) 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  B<ioing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  thp 
Office  of  the  Federal  Register,  800  North 
Capitol  Stret^t.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
August  10. 1994. 

Issued  in  Renton.  Washington,  on  )uly  18. 
1994. 

S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Dimtorate.  Aircraft  Certification  Senice 
[PK  Doc.  94-1 7857  Filed  7-2,5-94:  8:45  ami 
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Federal  Highway  Administration 

23  CFR  Part  650 
{FHWA  Docket  No.  93-6] 
RIN  2125^008 

Erosion  and  Sediment  Control  on 
Highway  Construction  Projects 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Section  1057  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  requires 
the  Sef:retary  of  Transportation  to  ' 
develop  erosion  control  guidelines  for 
States  to  follow  when  carrying  out 
Federal-aid  con.struction  projects. 
^Pursuant  to  this  authority,  the  existing 
erosion  and  sediment  control  regulation, 
issued  in  1974.  is  being  updated  and 
modified  by  the  FHWA  to  reflect  current 
state-of-the-art  practices  and 
management  techniques.  To  fulfill  the 
requirements  of  section  1057.  the 
FHWA  is  adopting,  as  guidelines,  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (.^ASHTO) 
publication  Highway  Drainage 
Guidelines,  Volume  III.  "Erosion  and 
Sediment  Control  in  Highway 
Construction."  1992.  The  updated 
regulation  includes  a  statement 
recommending  that  each  State  highway 
agency  (SHA)  apply  these  guidelines,  or 
their  own  more  stringent  guidelines,  to 
develop  specific  standards  and  practices 
for  the  control  of  erosion. 


EFFECTIVE  DATE:  July  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robin  L.  Schroeder.  Offic-e  of 
Engineering.  HNG-23,  202-366-1.577: 
or  Mr.  Robert  J.  Black.  Offic:e  of  the 
Chief  Coun.sel .  HCC-3 1 .  202-366-1 359; 
Federal  Highway  Administration,  400 
Seventh  Street.  SW.,  Washington  D.C. 
20590.  Office  hours  are  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  1057  of  the  ISTEA  (Pub.  L 
102-240.  105  Stat.  1914,  2002)  requires 
the  Secretary  to  develop  erosion  control 
guidelines  for  the  States  to  follow  in 
carrying  out  federally  funded 
construction  projects.  It  requires  that 
these  guidelir-*  not  preempt  any 
requirement  bijder  State  law  if  such 
requirement  is  more  stringent  than  the 
guidelines.  It  also  requires  that  these 
guidelines  be  consistent  with  nonpoint 
.source  management  programs  under 
section  319  of  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1339) 
and  coastal  nonpoint  pollution  control 
guidance  '  under  section  621 7(g)  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  of  1990  codified  at  16 
U.S.C.  §  1455b (Pub. L. 101-508.  104 
Stat.  1388-299.  as  amended)  (Coastal 
Zone  Act). 

To  satisfy  this  requirement  the  F"HWA 
is  adopting,  as  guidance,  the  AASHTO 
publication  Highway  Drainage 
Guidelines.  Volume  III.  "Erosion  and 
Sediment  Control  in  Highway 
Construction."  1992.  Other  minor 
editorial  changes  to  23  CFR  6.50  were 
also  made  to  correct  typographical 
errors  and  to  change  the  wording  to 
reflect  current  practice.  A  notice  of 
proposed  rulemaking  (NPRM)  proposing 
to  revise  23  CFR  650.  subpart  B  to 
reference  this  AASHTO  publication  was 
published  in  the  Federal  Register  on 
March  1.  1993.  at  58  FR  11814. 

Comments  To  Docket 

Nine  comments  were  submitted  to  the 
docket.  Eight  comments  were  received 
from  SHA's  and  one  comment  from  a 
Federal  Government  agency.  The 
following  is  a  summary  of  the  conunents 
and  the  FHWA  responses: 


'  The  final  guidance  documeni  ■'Giiidanc.r 
Specifying  Mdnagpmcnt  Moa.-iurps  for  Sources  of 
Nonpoint  Source  Holiiition  in  CoaMul  W,ilers."  84- 
B-92-002,  U.S.  Environmenlal  Protetlion  Agency^, 
lanuary  1993.  is  available  in  FliW.A  dix.kei  93-(i  for 
ins[)eciion  and  copying  in  Room  4232.  HCC-10. 
Office  of  the  Chief  C.oun.>.el.  Federal  Highway 
Administralion.  400 .Seventh  Siretl,  SW.. 
Washington  D.C.  20590. 
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design  and  review  of  complex  sediment 
and  erosion  control  systems. 

While  the  FHWA  agrees  that  a 
roadway  design  engineer  may  be 
capable  of  conducting  an  adequate 
hydraulic  design,  it  is  important  that 
erosion  and  sediment  control  structures 
are  designed  properly.  These  structures 
should  be  sized  and  located  based  on 
flows  resulting  from  the  design  year 
storm.  Proper  design  ofthe  project 
requires  a  working  knowledge  of 
hydraulic  engineering.  While  it  is  not 
required  that  a  hydraulic  engineer 
conduct  the  de.sign  and  review  ofthe 
erosion  and  sediment  control  stru<:tures, 
the  design  must  be  conducted  by 
.someone  competent  in  hydraulic  design 
procedures.  While  the  FHVVA  does  not 
agree  with  the  NDOR  suggestion  that  the 
reference  to  a  hydraulic  engineer  be 
removed  from  the  guidance,  it  does 
agree  that  a  person  who  is  competent  in 
hydraulic  design  could  adequately 
fulfill  the  intent  of  the  guidelines. 

The  Arkansas  State  Highway 
Department  had  no  reservations  about 
adopting  the  AASHTO  guidelines,  but 
suggested  that  a  summary  be  added 
iudic-ating  that  the  level  of  effort 
dedicated  lo  the  planning  of  a  proje<;t 
and  the  development  of  the  erosion 
control  plan  be  commensurate  with  size 
and  complexity  of  project.  While  the 
FHWA  agrees  that  more  complex 
projects  or  projects  that  may  affec;t 
sensitive  ecosy.stems  such  as  wetlands, 
streams,  rivers,  or  other  water  bodies 
will  include  detailed  erosion  and 
.sediment  control  plans,  ever>  project 
should  be  planned,  located,  designed, 
and  con.structed  with  the  intent  of 
limiting  the  project's  effet:ts  on  the 
environment.  Though  proje<;ts  may 
differ  in  the  type  and  extent  ofthe 
mitigation  measures  and  practices  that 
•nre  implemented,  the  level  of  effort  put 
forth  to  limit  the  environmental  effects 
for  sma'ler,  less  complex  projects 
sliould  be  equal  to  that  put  forth  on 
liirger,  more  complex  ones. 

The  Georgia  Department  of 
Transportation  (GDOT)  found  the 
A.ASHTO  do<;ument  acceptable  but  had 
the  following  minor  comments.  The 
GDOT  argued  that  detailed  erosion  and 
sidiment  control  plans  should  not  be 
required  as  part  ofthe  contract 
document  in  order  to  allow  the 
contractor  the  ne{;essary  flexibility  to 
develop  a  site  and  operational-specific 
plan.  Instead  the  GDOT  argued  that  the 
(ontract  plans  should  include  any 
extremely  sensitive  areas  such  as  lakes, 
wetlands,  and  streams  and  sufficient 
quantities  of  erosion  control  devices 
should  he  provided  as  a  bid  item  to 
mitigate  po.ssible  erosion  and 
.sedimentation  effet;ts.  According  to  the 


GDOT  this  would  allow  the  contractor 
and  the  project  engineer  the  flexibility 
to  customize  the  erosion  control 
measures  employed  to  the  contractor's 
approach  to  the  work. 

While  the  FHWA  agrees  erosion  and 
sediment  control  plans  should  be 
flexible,  both  contractors  and 
contracting  agencies  should  be  fully 
aware  ofthe  possible  environmental 
effects  of  their  projects.  Therefore,  all 
potential  environmental  impacts 
associated  with  erosion  and 
sedimentation,  not  just  those  affecting 
sensitive  areas,  and  the  measures  and 
practices  required  to  mitigate  these 
i)npac:ts,  should  be  included  in  the 
plans,  specifications,  and  special 
provisions.  As  previously  mentioned, 
the  effectiveness  of  many  erosion  and 
.sediment  control  measures  is  dependent 
upon  proper  design  and  installation. 

The  FHVVA  believes  it  is 
inappropriate  to  delegate  responsibility 
for  the  planning  and  design  of  erosion 
and  .sediment  control  measures  tg  the 
contractor  or  the  project  engineer,  who 
may  or  may  not  have  sufficient  design 
expertise  in  this  area.  However,  erosion 
and  sediment  control  plans  should  be 
flexible  enough  to  properly  fulfill  their 
intended  purpose.  Accordingly,  each 
erosion  and  sediment  control  plan 
should  be  periodically  evaluated  to 
insure  that  all  necessary  controls  are 
being  implemented  correctly  and  that 
unnecessary  or  improperly  installed 
controls  are  eliminated  or  revised. 
Additions,  deletions,  or  revisions  to  the 
erosion  and  sediment  control  plan 
should  be  reviewed  by  a  person 
competent  in  erosion  and  sediment 
« ontrol  design. 

The  GDOT  and  the  Michigan 
Department  of  Transportation  had 
minor  technical  comments  on  specific 
design  details  contained  in  the 
AASHTO  publication.  While  the  FHVVA 
may  agree  with  some  of  these  design- 
related  comments,  the  agency 
emphasizes  that  the  AASHTO 
publication  is  intended  to  provide 
guidance  on  the  development  and 
implementation  of  erosion  and  sediment 
control  measures  and  practices.  The 
design  details  that  are  included  are 
provided  as  a  basis  for  the  development 
of  more  detailed  project-specific 
designs.  Each  State  should  apply  the 
AASHTO  guidelines  or  its  own 
guidelines,  if  those  guidelines  are  more 
stringent,  to  develop  standards  and 
practices  for  the  control  of  erosion  and 
sedimentation  on  Federal-aid 
construction  projects.  Although  the 
AASHTO  guidelines  t:an  be  used  for  the 
development  of  a  statewide 
implementation  program  for  controlling 
erosion  and  sedimentation,  each  projert 


must  be  analyzed  separately  to  assure 
that  the  most  appropriate  and  effective 
erosion  and  sediment  control  measures 
and  practices  are  designed, 
implemented,  and  maintained. 

Pevisions  to  Part  650 

A  comment  concerning  the  revisions 
to  Part  650  was  made  by  the  EPA's 
Office  of  Wetlands,  Oceans  and 
Watersheds,  Although  the  EPA 
supported  the  regulatory  changes 
proposed  in  the  NPRM,  it  had  two 
specific  comments.  Both  concerned  the 
requirement  ofthe  ISTEA  that  FHWA 
erosion  control  guidelines  be  consistent 
with  nonpoint  source  management 
programs  under  section  319  ofthe 
FWPCA  and  coastal  nonpoint  pollution 
control  guidance  issued  by  the  EPA  in 
January  1993.  under  section  6217(g)  of 
the  Coastal  Zone  Act  of  1990.. 

Request  to  Add  a  New  Paragraph 

The  EPA  proposed  that  the  FHWA 
add  a  specific  paragraph  to  23  CFR  Part 
650  that  would  quote  a  management 
measure  contained  in  the  section 
6217(g)  management  measure  guidance 
document  (see  footnote  #1).  The 
management  measure  at  issue  is  in 
Chapter  4.II.A..  "New  Development 
Management  Measure,"  and  concerns 
reducing  the  amount  of  total  suspended 
solids  (TSS)  leaving  the  site  after 
construction  has  been  completed  and 
the  site  is  permanently  stabilized.  It 
allows  for  two  options  to  accomplish 
this  goal.  Under  the  first  option,  after 
construction,  the  average  amount  of  TSS 
(including  sediment)  leaving  the  project 
site  would  be  reduced  by  80  percent. 
The  second  option  would  limit  the  post- 
develoi^ment  discharge  of  suspended 
solids  to  an  amount  equal  to  or  less  than 
pre-development  conditions. 

Guidance  under  section  6217(g) 
specifies  management  measures  for  a 
wide  range  of  pollutant  sources.  These 
include  agricultural,  forestry,  urban 
area,  and  marina  and  recreational 
boating  sources.  The  management 
measure  cited  by  the  EPA  is  found 
under  Chapter  4:  "Management 
Measures  for  Urban  Areas,"  and 
specifically  under  Section  II,  "Urban 
Runoff."  It  is  intended  to  be  appUed  by 
States  in  areas  within  the  designated 
coastal  zone,  under  the  authority  ofthe 
Coastal  Zone  Management  Act  of  1972 
(Pub.  L.  92-583.  86  Stat.  1280,  as 
amended),  to  control  urban  runo^and 
treat  associated  pollutants  fi^m  new 
development,  redevelopment,  and  new 
and  relocated  roads,  highways,  and 
bridges. 

This  management  measure  deals  with 
the  post  construction  control  of  erosion 
and  sedimentation.  It  applies  to  the 


reduction  of  TSS  after  the  project  has 
been  fully  stabifized.  However,  during 
several  meetings  between  the  EPA  and 
the  FHWA.  the  EPA  emphasized  that 
this  reduction  can  be  accomplished 
through  design  or  by  performance.  In 
other  words,  projects  should  be 
designed,  using  the  best  available 
technology,  with  the  intent  of  reducing 
or  limiting  TSS  by  the  specified  amount. 
The  Intent  was  not  to  require  the  actual 
measurement  ofthe  TSS  leaving  the 
project  site  either  before  or  after 
construction  but  to  establish  guidance 
relative  to  project  design  standards. 

The  section  6217(g)  guidance  does  not 
apply  to  storm  water  discharges  covered 
by  the  NPDES  storm  water  permit 
program.  This  includes  all  highway 
construction  projects  disturbing  five  or 
more  acres  of  land.  In  addition,  the 
section  6217(g)  guidance  does  not  apply 
to  States  without  coastal  zone 
management  programs  approved  by  the 
United  States  Department  of  Commerce. 

The  ability  to  limit  or  reduce  the 
amount  of  TSS  leaving  a  specific  site 
will  depend  on  the  type  of  best 
management  practice  (BMP)  selected 
Each  BMP  has  its.own  strengths  and 
weaknesses,  and  no  one  BMP  will  be 
applicable  to  every  situation.  The 
effectiveness  of  the  selected  BMP  can 
also  be  highly  variable.  For  example, 
wet  ponds,  which  are  one  of  the  most 
reliable  and  attractive  BMPs  that  exist, 
have  a  reported  sediment  removal  rate 
of  between  50  to  90  percent.^  Extended 
detention  ponds,  or  dry  ponds,  on  the 
other  hand,  have  a  sediment  removal 
efficiency  of  only  30  to  70  percent.  Both 
of  these  BMPs  may  need  to  be 
supplemented  by  other  controls  to 
conform  with  the  6217(g)  guidance. 

Key  design  factors  in  determining  the 
effectiveness  of  particular  BMPs  include 
size,  configuration,  retention  time  and 
long  term  maintenance.  The 
effectiveness  of  a  particular  BMP  is 
influenced  by  a  variety  of  locational 
factors  as  well.  For  example,  problems 
will  be  encountered  if  wet  ponds  are 
located  in  areas  experiencing  long 
periods  of  dry  weather  and/or  high 
evaporation  rates,  or  long  periods  of 
cold  weather  when  the  pond  is  frozen. 
In  any  case,  many  aspects  related  to 
BMP  performance  are  not  well 
understood  and  all  BMP  options  will 
require  careful  site  assessment  prior  to 
design. 

The  pronsions  of  23  CFR  part  650. 
subpart  B,  deal  with  erosion  and 
sediment  control  for  all  federally  funded 


'  "A  Current  Assessment  of  Urtian  Ban 
Managerjien!  Practices,  Techniques  for  Reducing 
Non-Point  Source  Pollution  in  ttie  Coastal  Zone." 
Metropolitan  Washington  Council  of  Govemment.s 
199:i 


construction  projects  nationwide.  Their 
objectives  are  to  control  erosion  and 
sedimentation  during  the  construction 
of  highway  projects  and  to  assure  that 
highway  projects  are  located,  designed, 
and  operated  to  minimize  erosion  and 
sediment  damage.  The  AASHTO 
guidelines  that  are  being  proposed  for 
adoption  as  guidance  include  three 
objectives  for  erosion  and  sediment 
control.  These  objectives  are: 

1.  Limit  off-site  effects  to  acceptable 
levels, 

2.  Facilitate  project  construction  and 
minimize  overall  cost,  and 

3.  Comply  with  Federal.  Slate,  and 
Jocal  regulations. 

As  stated  in  the  first  objective,  an 
intent  of  these  guidelines  is  not  to 
establish  specific  design  standards  but 
to  limit  off-site  effects  to  acceptable 
levels.  The  determination  of  what 
constitutes  an  undesirable  effect  is  not 
specified.  The  intent  is  to  assess 
possible  adverse  off-site  effects  and  to 
implement  BMPs  as  appropriate  to 
minimize  these  effects. 

The  FHWA  agrees  with  the  EPA  that 
a  goal  of  any  highway  construction 
project  would  be  to  limit  the  amount  ot 
erosion  and  resulting  sedimentation 
attributable  to  that  project.  The  FHWA 
also  recognizes  that  within  the  coastal 
zone  there  may  be  water  bodies  that  an- 
extremely  sensitive  to  the  deposition  of 
sedimentation.  However,  the  FHWA 
believes  that  it  is  inappropriate  to  set 
specific  design  standards  for  all  projecis 
nationwide.  The  FHWA  is  amending  23 
CFR  part  650  to  add  §650.211  which 
provides  that  projects  located  within 
coastal  zone  management  areas,  as 
specified  by  States  with  coastal  zone 
management  programs  approved  by  the 
United  States  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  utilize  "Guidance 
Specif>'ing  Management  Measures  for 
Sources  of  Nonpoint  Source  Pollution  in 
Coastal  Waters." 

Request  to  Incorporate  Additional 
Guidance 

The  EPA  also  requested  that  the 
FHWA  add  a  new  paragraph  to  Part  650 
that  incorporates,  by  reference,  certain 
portions  of  the  section  6217(g)  guidance. 
These  other  management  measures, 
found  under  Chapter  4.Vni.  'Roads. 
Highways,  and  Bridges."  would  include 
management  measures  in  the  areas  of 
planning,  siting,  and  developing  roads 
and  highways;  bridges;  construction 
projects;  construction  site  chemical 
control;  operation  and  maintenance;  and 
road,  highway  and  bridge  runoff 
systems. 

Section  1057  ofthe  ISTEA  requires 
that  the  guidelines  that  are  developed  be 
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consistent  with  the 


section  6217(g) 


guidance.  The  AAS^TO  guidelines  that 
the  FHWA  is  now  adopting  deal 
primarily  with  erosion  and  sediment 
control  during  construction.  However, 
the  guidelines  also  state  that,  "While 
much  of  the  effort  f^r  control  of  erosion 
and  sedimentation  is  expended  during 
the  construction  phase  of  highway 
development,  a  successful  program 
must  address  erosion  and  sediment 
control  during  the  blanning,  location, 
design,  and  future  maintenance  phases 
as  well."  The  AASF^TO  guidelines 
provide  comprehensive  guidance 
concerning  the  establishment  of  criteria 
and  controls  for  erosion  and 
sedimentation.  Theie  guidelines 
provide  detailed  infcrmation  that 
addresses  and  is  coi  sistent  with  the 
pertinent  sections  o "  the  section  6217(g) 
guidance. 
However,  as  previously  stated,  the 


FHWA  is  amending 


add  §  650.211  whicl  i  provides  that 
highway  constructi(  m  projects  covered 
under  the  provision  s  of  the  section 
6217(g3  guidance  should  utilize 
"Guidance  Specifying  Management 
Measures  for  Sourct  s  of  Non point 


Source  Pollution  in 


Coastal  Waters." 


Additional  Revisioi  s 


and 
tiat 


The  language  of 
with  monitoring 
control  measures 
been  revised  from 
NPRM.  As  set  forth 
section  implied  that 
effectiveness  of  the 
sediment  control 
revision  of  that 
required.  The  intent 
ensure  that  erosion 
control  measures  an 
reviewed  to  assure 
This  would  include 
existing  measures  as 
those  measures  that 
than  fully  effective 
§  650.209(c}  has 
this  issue. 


§  650. 


ibee  1 


Rulemaking  Analysis  and  Notices 

Administrative  Proc  idure  Act 


This  Bnal  rule  is 
publication.  The 
this  final  rule  is 
delayed  effective 
U.S.C  §  553(d)  for 
The  FHWA  finds 
to  dispense  with  the 
because  an  earlier 
AASHTO  erosion 
publication  adopted 
already  been  adopte  1 
provide  valuable  in 
attaining  good  desig 


exein 

dale 

tie 

th<t 


and 


23  CFR  Part  650  to 


.209(c),  dealing 
ero$ion  and  sediment 
practices,  has 
proposed  in  the 
n  the  NPRM,  this 
if  a  problem  in  the 
(irosion  and 
m<  asure  is  indicated, 
meaf  ure  would  be 

of  this  section  is  to 
and  sediment 
periodically 
their  effectiveness, 
maintenance  of  the 
well  as  revising 
are  found  to  be  less 
The  language  of 
revised  to  clarify 


r  lade  effective  upon 
FhWa  believes  that 
pt  from  the  30-day 
requirement  of  5 
following  reason, 
good  cause  exists 
30-day  delay 
version  of  the 

sediment  control 
by  this  action  has 
as  guidance  "to 
iibrmation  in 
in  highway 


construction  pro|ects.  See  23  CFR  625.5. 
This  final  rule  simply  amends  title  23. 
Code  of  Federal  Regulations,  to 
reference  the  updated  AASHTO 
guidelines  on  this  subject  and  it 
includes  this  reference  under  23  CFR 
part  650,  which  specifically  addresses 
erosion  and  sediment  control  on 
highway  construction  projects. 
Therelore,  this  final  rule  imposes  no 
new  requirements  or  mandates  on  State 
highway  agencies.  Instead,  it  simply 
cites  the  revised  AASHTO  guidelines 
with  the  aim  of  assisting  States  in 
assuring  that  highway  projects  are 
located,  designed,  and  operated  to 
minimize  erosion  and  sediment  damage. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  wathin  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  FHWA  (at  23  CFR  650, 
Subpart  B)  and  other  Federal  agencies 
currently  have  regulations  regarding 
erosion  and  sediment  control.  Adopting 
the  AASHTO  guidelines  would  merely 
update  and  reinforce  existing  policy. 
Therefore,  it  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal  and  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  The  FHWA 
concluded  that  it  and  other  Federal 
agencies  currently  have  regulations 
dealing  with  erosion  and  sediment 
control,  and  adopting  the  1992 
AASHTO  guidelines  would  merely 
reinforce  existing  policy.  Therefore,  the 
FHWA  hereby  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 


The  regulations  implementing  Executive 
Order  12372  regarding 
Inteigovemmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C  3501- 
3520. 

National  Environmental  Policy  Act 

This  rulemaking  will  provide 
guidance  to  State  Highway  Agencies 
when  implementing  or  developing 
erosion  and  sediment  control 
guidelines.  This  will  aid  in  the  control 
and  prevention  of  nonpoint  souroe 
pollutants.  It  does  not  constitute  a  major 
action  having  a  significant  effect  on  the 
envirorunent,  and  therefore  does  not 
require  the  preparation  of  an 
environmental  impact  statement 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq). 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Sob)ects  in  23  CFR  Part  650 

Grant  programs — transportation. 
Highways  and  roads.  Soil  conservation. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  23.  Code  of 
Federal  Regulations,  part  650,  subpart  B 
as  set  forth  below. 

Issued  on:  July  18, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

PART  650— BRIDGES,  STRUCTURES, 
AND  HYDRAUUCS  [AMENDED] 

1.  The  authority  for  part  650  is  revised 
to  read  as  follows: 

Authority:  23  U.S.C  109  (a)  and  (h),  144. 
151,  315,  and  319;  23  CFR  1.32;  49  CFR 
1.48(b),  E.O.  11988  (3  CFR.  1977  Comp..  p. 
117);  Department  of  Transportation  Order 
5650.2  dated  April  23, 1979  (44  PR  24678); 
§  161  of  Public  Law  97-424,  96  Stat.  2097. 
3135;  §4(b)  of  Public  Law  97-134,  95  Stat. 
1699;  33  U.S.C  401.  491  efseg.Sll  et  seq.; 
and  §  1057  of  Public  Law  102-240, 105  Stat. 
2002. 


Federal  Register  /  Vol.  59,  No.  142  /  Tuesday.  July  26,  1994  /  Rules  and  Regulations         37939 


Subpart  B— Erosion  and  Sediment 
Control  on  Highway  Construction 
Projects 

2.  Part  650  is  amended  by  revising 
§§6.50.201,650.203,  650.205  and 
650.209  and  by  adding §650.211  to  read 
as  follows: 

§650.201     Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  policies  and  procedures  for 
the  control  of  erosion,  abatement  of 
water  pollution,  and  prevention  of 
damage  by  sediment  deposition  from  aH 
construction  projects  fimded  under  title 
23.  United  States  Code. 

§650.203    Policy. 

It  is  the  policy  of  the  Federal  Highwav 
Administration  (FHWA)  that  all 
highways  funded  in  whole  or  in  part 
ynder  title  23,  United  States  Code,  shall 
be  located,  designed,  constructed  and 
operated  according  to  standards  that 
will  minimize  erosion  and  sediment 
damage  to  the  highway  and  adjacent 
properties  and  abate  pollution  of  surface 
and  ground  water  resources.  Guidance 
for  the  development  of  standards  used 
to  minimize  erosion  and  sediment 
damage  is  referenced  in  §''50.211  of  this 
part. 

§650.205    Definitions. 

Erosion  control  measures  and 
practices  are  actions  that  are  taken  to 
inhibit  the  dislodging  and  transporting 
of  soil  particles  by  water  or  wind, 
including  actions  that  limit  the  area  of 
exposed  soil  and  minimize  the  time  the 
soil  is  exposed. 

Permanent  erosion  and  sediment 
control  measures  and  practices  are 
installations  and  design  features  of  a 
construction  project  which  remain  in 
plac-e  and  in  service  after  completion  of 
the  project. 

Pollutants  are  substances,  including 
sediment,  which  cause  deterioration  of 
water  quality  when  added  to  surface  or 
ground  waters  in  sufficient  quantity. 

Sediment  control  measures  and 
practices  are  actions  taken  to  control  the 
deposition  of  sediments  resulting  from 
surface  runoff. 

Temporary  erosion  and  sediment 
control  measures  and  practices  are 
actions  taken  on  an  interim  basis  during 
construction  to  minimize  the 
disturbance,  transportation,  and 
unwanted  deposition  of  sediment. 
•        •        •        »        • 

§650.209    Construction. 

(a)  Permanent  erosion  and  sediment 
control  measures  and  practices  shall  be 
established  and  implemented  at  the 
earliest  practicable  time  consistent  with 


good  construc-tion  and  manngernent 
practices. 

(b)  hnplementation  of  temporary- 
erosion  and  sediment  control  measures 
and  practices  shall  be  coordinated  with 
'pennanent  measures  to  assure 
et:onomical,  effective,  and  continuous 
control  throughout  construction. 

(i;)  Erosion  and  sediment  control 
measures  and  practices  shall  be 
monitored  and  maintained  or  revised  to 
insure  that  they  are  fulfilling  their 
intended  function  during  the 
construction  of  the  project. 

(d)  Federal-aid  funds  shall  not  be 
used  in  erosion  and  sediment  control 
actions  made  necessary  because  of 
contractor  oversight,  carelessness,  or 
failure  to -implement  sufficient  control 
measures. 

(e)  Pollutants  used  during  highway 
construction  or  operation  and  material 
from  sediment  traps  shall  not  be 
stockpiled  or  disposed  of  in  a  manner 
which  makes  them  susceptible  to  being 
washed  into  any  watercourse  by  runoff 
or  high  water.  No  pollutants  shall  be 
deposited  or  disposed  of  in 
watercourses. 

§650.211    Guidelines. 

(ajThe  FHWA  adopts  the  AASHTO 
Highway  Drainage  Guidelines,  Volume 
III,  "Erosion  and  Sediment  Control  in 
Highway  Construction."  1992, »  as 
guidelines  to  be  followed  on  all 
construction  projects  funded  under  title 
"23.  United  States  Code.  These 
guidelines  are  not  intended  to  preempt 
any  requirements  made  by  or  under 
State  law  if  such  requirements  are  more 
.stringent. 

(b)  Each  State  highway  agency  should 
apply  the  guidelines  referenced  in 
paragraph  (a)  of  this  section  or  apply  its 
own  guidelines,  if  these  guidelines  are 
more  stringent,  to  develop  standards 
and  practices  for  the  control  of  erosion 
and  sediment  on  Federal-aid 
construction  projects.  These  specific 
standards  and  practices  may  reference 
available  resources,  such  as  the 
procedures  presented  in  the  AASHTO 
"Model  Drainage  Manual,"  1991.-' 

(c)  Consistent  with  the  requirements 
of  section  6217(g)  of  the  Coastal  Zone 


'  This  documenl  is  available  for  in.s|)ection  from 
iiie  FHWA  hoadqiiarters  and  field  offices  as 
prescribed  by  49  CFR  part  7.  appendix  D.  It  may 
be  purchased  from  the  American  Association  of 
State  Highway  and  Transportation  Officials  offices 
at  Suite  225.  444  North  Capitol  Street.  NW.. 
Washington.  DC  20001. 

-This  document  is  available  for  inspection  from 
the  FHWA  headouarters  and  field  offices  as 
prescribed  by  49  CFR  pari  7.  appendix  D.  It  may 
■be  purchased  from  the  American  Association  of 
St.ile  Highway  and  Transportation  Officials  offices 
rt!  Suite  22S,  444  North  Capitol  Street.  MV.. 
Washington.  DC  20001. 


Act  Reauthorization  Amendments  of 
1990  (Pub.  L.  101-508.  104  Stat.  13HH- 
299),  highway  construction  projects 
funded  under  title  23.  United  Status 
Code,  and  located  in  the  coastal  zone 
management  areas  of  States  with  coastal 
zone  management  programs  approved 
by  the  United  States  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  should 
utilize  "Guidance  Specifying 
Management  Measures  for  Sources  of ' 
Nonpoint  Source  Pollution  in  Coastal 
Waters."  84-B-92-002,  U.S.  EPA. 
Ianuar\'  1993. ^  State  highway  agencies 
should  refer  to  this  Environmental 
Protection  Agency  guidance  document 
for  the  design  of  projects  within  coastal 
zone  management  areas. 
|FK  Doc.  94-18124  Filed  7-25-94;  8:45  ami  • 
BILLING  CODE  491(K<22-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[TNI 23-1 -6349a;  FRL-6009-1) 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  On  October  30.  1992.  the 
Memphis  and  Shelby  County  Health 
Department  (MSCHD).  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  the  Memphis/Shelby 
County  area  from  ndnattainment  to 
attainment  for  carbon  monoxide  (CO). 
The  public  hearing  was  held  on 
December  30, 1992,  and  the  Tennessee 
Air  Pollution  Control  Board  gave 
approval  on  October  13,  1993.  The  CO 
nonattainment  area  consists  only  of 
Memphis/Shelby  County.  Under  the 
Clean  Air  Act  (CAA),  designations  can 
be  revised  if  sufficient  data  are  available 
to  warrant  such  revisions.  In  this  action. 
EPA  is  approving  the  Tennessee  request 
because  it  meets  the  maintenance  plan 
and  redesignation  requirements  set  forth 
in  the  Act.  The  approved  maintenance 
plan  will  become  a  federally  enforceable 
part  of  the  State  Implementation  Plan 
(SIP)  for  the  Memphis/Shelby  County 
nonattainment  area. 

On  lanuary  15.  1993.  in  a  letter  from 
Patrick  M.  Tobin  to  Governor  Ned 
McWherter,  the  EPA  notified  the  State 


'This  do(  ument  is  available  for  inspcaion  and 
copying  as  prescritied  by  49  CFR  part  7.  appendi\ 
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of  Tennessee  that  t:  le  EPA  had  made  a 
finding  of  failure  to  submit  required 
programs  for  the  CO  nonattainment 
area.  EPA's  redesig  lation  of  the 
Memphis/Shelby  C  junty  area  to 
attainment  abrogate  s  those  requirements 
for  this  area.  There  ore,  the  sanctions  ' 
and  federal  implen  entation  plan  clocks 
begun  by  those  fine  ings  are  stopped  at 
the  time  of  the  rede  signation. 
EFFECTtVE  DATE:  Th  s  action  will  be 
effective  Septembei  26,  1994.  unless 
critical  or  adverse  c  omments  are 
received  by  August  25, 1994.  If  the 
effective  date  is  del  lyed,  timely  notice 
will  be  published  ii  i  the  Federal 
Register. 

ADDRESSES:  VVritter  comments  should 
be  sent  to  Ben  Fran^  :o,  EPA  Region  IV, 
Air  Programs  Branoi.  345  Courtiand 


Street  NE,  Atlanta, 


Georgia,  30365. 


Copies  of  the  redesi  ^nation  request  and 
the  State  of  Tennesi  ee's  submittal  are 


available  for  public 


normal  business  hoars  at  the  addresses 


listed  below.  EPA's 
document  (TSD)  is 


technical  support 
ivailable  for  public 


review  during  norm  al  business  hours  at 

the  EPA  addresses   isted  below. 

Air  and  Radiation  I  ocket  and 
Information  Centi  ir  {Air  Docket  6102), 
U.S.  Environmen  al  Protection 
Agency.  401  M  Si  reet.  SVV.. 
Washington,  DC ;  0460. 

Environmental  Prot  jction  Agency, 
Region  IV,  Air  Pr  igrams  Branch,  345 
Courtiand  Street  fjE.,  Atlanta. 
Georgia.  30365. 

Memphis  and  ShelHy  County  Heahh 
Department.  814  efferson  Avenue, 
Memphis,  Tenne;  see  38105. 

FOR  FURTHER  INFORfc  ATION  CONTACT:  Ben 

Franco  of  the  EPA  I  egion  IV  Air 


Programs  Branch  at 
at  the  above  addres! 


I  req  u 


(O 


s  J 


SUPPLEMENTARY  INFCJRMATION 

I.  Background 

The  Clean  Air  Ac 
1977(1977  Act) 
designated  nonattai 
failure  to  meet  the 
air  quality  standard 
develop  SIPs  with  s 
measures  to  expedi 
maintain  the  standa^-d 
Shelby  County  was 
section  107  of  the 
nonattainment  with 
NAAQS  on  March 
81.343)  In  accorda 
of  the  1977  Act,  the^tate 
Part  D  CO  SIP  on  Ft  iruary 
12  and  27.  1979,  wl 
conditionally  appro  .^ed 
1980.  On  March  20 
1980,  Tennessee  su 
addres-sing  the  cont 


review  during 


(404) 347-2864  and 


as  amended  in 
red  areas  that  were 
iment  based  on  a 

national  ambient 
(N.\AQS)  to 
fficient  control 
ously  attain  and 

Memphis/ 
designated  under 

Act  as 
respect  to  the  CO 
,  1978.  (40  CFR 
with  section  110 
submitted  a 
13  and  April 
ich  EPA 

on  February'  6, 
md  December  17, 
mitted  revisions 
itions  slated  in  the 


1  177 


n  :e 


February  6, 1980,  notice.  EPA,  on 
September  2, 1981,  gave  final  approval 
and  published  Tennessee  as  meeting  the 
requirements  of  section  110  and  Part  D 
ofthe  1977  Act. 

On  November  15,  1990,  the  CAA 
Amendments  of  1990  were  enacted 
(1990  Amendments).  (Pub.  L.  101-549, 
104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671q)  The  nonattainment 
designation  of  Memphis/Shelby  County 
was  continued  by  operation  of  law 
pursuant  to  section  107(d){l)(C)(i)  ofthe 
1990  Amendments.  Furthermore,  it  was 
classified  by  operation  of  law  as 
moderate  for  CO  according  to  section 
186(a)(1).  (See  56  FR  56694  (Nov.  6, 
1991)  and  57  FR  56762  (Nov.  30, 1992), 
codified  at  40  CFR  part  81  §  81. .343.) 

Memphis/Shelby  County  has  ambient 
monitoring  data  showing  attainment  of 
the  CO  NAAQS,  during  the  period  from 
1990  through  1991.  Therefore,  in  an 
effort  to  comply  with  the  CAA  and  to 
ensure  continued  attainment  of  the 
NAAQS,  on  October  30,  1992.  the  State 
of  Tennessee  submitted  a  CO 
redesignation  request  for  the  Memphis 
and  Shelby  County  area.  The  request  for 
redesignation  submittal  was  approved 
by  the  Tennessee  Air  Pollution  Control 
Board  on  March  9, 1994.  On  May  14, 
1993,  Tennessee  submitted  evidence 
that  a  public  hearing  was  held  on  the 
requests  to  redesignate  Memphis/Shelby 
County  from  nonattainment  ofthe 
NAAQS  for  CO  to  attainment  for  the  CO 
NAAQS. 

Additionally,  there  were  no  violations 
during  the  1992  and  1993  CO  season. 

II.  Evaluation  Criteria 

The  1990  Amendments  revised 
section  107(d)(1)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  meet  all  applicable 
requirements  under  section  110  and 
Part  D  of  the  CAA; 

3.  The  area  must  have  a  fully  approved 
SIP  under  section  110(k)ofCAA; 

4.  The  air  quality  improvement  must  be 
permanent  and  enforceable;  and, 

5.  The  area  must  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175A  ofthe  CAA. 

III.  Review  of  State  Submittal 

On  May  19,  1993,  Region  IV 
determined  that  the  information 
received  ft-om  the  MSCHD  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  part  51.  appendix  V,  sections  2.1 
and  2.2.  However,  for  purposes  of 
determining  what  requirements  are 


applicable  for  redesignation  purposes, 
EPA  believes  it  is  necessary  to  identify 
when  the  MSCHD  first  submitted  a 
redesignation  request  that  meets  the 
completeness  criteria.  EPA  noted  in  a 
pr€'vious  policy  memorandum  that 
parallel  processing  requests  for 
submittals  under  the  CAA,  including 
redesignation  submittals,  would  not  be 
determined  complete.  See  the 
memorandum  entitled  "State 
Implementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Clean  Air  Act 
(Act)  Deadlines"  from  John  Calcagni  to 
Air  Programs  Division  Directors, 
Regions  I-X,  dated  October  28,  1992 
(Memorandum).  The  rationale  for  this    - 
conclusion  was  that  the  parallel 
procassing  exception  to  the 
completeness  criteria  (40  CFR  part  51, 
appendix  V,  section  2.3)  was  not 
intended  to  extend  statutory  due  dates 
for  mandatory  submittals.  (See 
Memorandum  at  3—4).  However,  since 
requests  for  redesignation  are  not 
mandatory  submittals  under  the  CAA, 
EPA  believed  it  appropriate  to  change 
its  policy  with  respect  to  redesignation 
.submittals  to  conform  to  the  existing 
completeness  criteria.  (See  58  FR  38108 
(July  15,  1993.))  Therefore,  EPA 
believes,  the  parallel  processing 
exception  to  the  completeness  criteria 
may  be  applied  to  redesignation  request 
submittals,  at  least  until  such  time  as 
the  EPA  decides  to  revise  that 
exception.  MSCHD  submitted  a 
redesignation  request  on  October  30, 
1992.  In  the  October  30  submittal, 
MSCHD  submitted  the  maintenance 
plan,  thereby  including  the  final 
element  to  make  the  October  30.  1992, 
request  for  parallel  processing  complete 
under  the  parallel  processing  exception 
to  the  completeness  criteria.  When  the 
maintenance  plan  became  state  effective 
on  October  13.  1993.  the  .State  of 
Tennessee  no  longer  needed  parallel 
processing  for  the  redesignation  request 
and  maintenance  plan. 

The  Tennessee  redesignation  request 
for  the  Memphis/Shelby  County  area 
meets  the  five  requirements  of  section 
107(d)(3)(E).  noted  above.  The  following 
is  a  brief  description  of  how  the  State 
has  fulfilled  each  of  these  requirements. 
Because  the  maintenance  plan  is  a 
critical  element  ofthe  redesignation 
request.  EPA  will  discuss  its  evaluation 
ofthe  maintenance  plan  under  its 
analysis  ofthe  redesignation  request. 

;.  Attainment  of  the  CO  NAAQS 

The  Tennessee  request  is  based  on  an 
analysis  of  quality  assured  CO  air 
quality  data  which  is  relevant  to  the 
maintenance  plan  and  to  the  i 

redesignation  reque.st.  The  ambient  air 
CO  monitoring  data  for  calendar  year 


1990  through  calendar  year  1991  shows 
no  violations  ofthe  CO  NAAQS  in  the 
Memphis/Shelby  County  area.  The  most 
recent  ambient  CO  data  for  the  calendar 
year  1992  and  1993  continued  to  show 
no  violations  in  the  Memphis/Shelby 
County  area.  Because  the  Memphis/ 
Shelby  County  area  has  complete 
quality-assured  data  showing  no  more 
than  one  exceedance  ofthe  standard  per 
year  over  two  consecutive  years,  the 
Memphis/Shelby  County  area  has  met 
the  first  statutory  criterion  of  attainment 
of  the  CO  NAAQS  (40  CFR  50.9  and 
appendix  C).  Tennessee  has  committed 
to  continue  monitoring  in  this  area  in 
accordance  with  40  CFR  part  58. 

2.  Meeting  Applicable  Beqiiirements  of 
Section  110  and  Part  D 

On  September  2. 1981.  EPA  fully 
approved  Tennessee's  SIP  for  the 
Memphis/Shelby  County  area  as 
meeting  the  requirements  of  section 
110(a)(2)  and  Part  D  ofthe  1977  CAA 
(46  FR  26640).  The  1990  CAA 
Amendments,  however,  modified 
section  110(a)(2)  and,  under  Part  D. 
revised  section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  to  meet  the  requirement 
that  the  SIP  contain  all  applicable 
requirements  under  the  CAA,  EPA  has 
reviewed  the  SIP  to  ensure  that  it 
contains  all  measures  that  were  due 
under  the  1990  Amendments  prior  to  or 
at  the  time  the  State  submitted  its 
redesignation  request. 

A.  Section  110  Requirements 

Although  section  110  was  amended 
by  the  1990  Amendments,  the 
Memphis/Shelby  County  SIP  meets  the 
requirements  of  amended  seclion 
110(a)(2).  A  number  ofthe  requirements 
did  not  change  in  substance  and, 
therefore,  EPA  believes  that  the  pre- 
amendment  SIP  met  these  requirements. 

As  to  those  requirements  that  were 
amended,  (see  57  FR  27936  and  23939. 
June  23. 1993).  many  are  duplicative  of 
other  requirements  of  the  CAA.  EPA  has 
analyzed  the  SIP  and  determined  that  it 
is  consistent  with  the  requirements  of 
amended  section  110(a)(2). 

B.  Part  D  Requirements 

Before  Memphis/Shelby  County  may 
be  redesignated  to  attainment,  it  also 
must  have  fulfilled  the  applicable 
requirements  of  Part  D.  Under  Part  D,  an 
area's  classification  indicates  the  ^ 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  Part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classified  as 
well  as  nonclassifiable.  Subpart  3  of  Part 
D  establishes  additional  requirements 


for  nonattainment  areas  classified  under 
section  186(a).  The  Memphis/Shelby 
County  area  was  classified  as  moderate 
(See  40  CFR  81.343).  Therefore,  in  order 
to  be  redesignated  to  attainment,  the 
State  must  meet  the  applicable  ' 

requirements  of  Subpart  1  of  Part  D. 
specifically  sections  172(c)  and  176.  and 
the  requirements  of  Subpart  3  of  Part  D. 
which  became  due  on  or  before  October 
30,  1992.  the  date  the  State  submitted  a 
complete  redesignation  request.  EPA 
interprets  section  107(d)(3)(v)  to  mean 
that,  for  a  redesignation  request  to  be 
approved,  the  State  must  have  met  all 
requirements  that  become  applicable  to 
the  subject  area  prior  to  or  at  time  ofthe 
submission  ofthe  redesignation  request. 
Requirements  of  the  CAA  that  come  due 
subsequent  to  the  submission  ofthe 
redesignation  request  continue  to  be 
applicable  to  the  area  (See  section 
175A(c))  and  if  the  redesignation  is 
disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 

Bl.  Subpart  1  of  Part  D— Section 
172(c)  sets  forth  general  requirements 
applicable  to  all  nonattainment  areas. 
Under  seciion  172(b).  the  section  172(c) 
requirements  are  applicable  as 
determined  by  the  Administrator  but  no 
later  than  three  years  after  an  area  is 
designated  as  nonattainment.  EPA  had 
not  determined  that  these  requirements  - 
were  applicable  to  classified  CO 
nonattainment  areas  on  or  before 
October  30. 1992.  the  date  that  the  State 
of  Tennessee  submitted  a  complete 
redesignation  request  for  the  Memphis/ 
Shelby  County  area.  Therefore,  the  State 
of  Tennessee  was  not  required  to  meet 
these  requirements  for  purposes  of 
redesignation. 

Upon  redesignation  of  this  area  to 
attainment,  the  Prevention  of  Significant 
Deterioration  (PSD)  provisions 
contained  in  part  C  of  title  I  are 
applicable.  On  June  24,  1982,  the  EPA 
approved  the  Stale  of  Tennessee's  PSD 
program  (47  FR  27269). 

B2.  Subpart  1  of  Part  I>— Section 
176(c)  ofthe  CAA  requires  States  to 
revise  their  SOPs  to  establish  criteria 
and  procedures  to  ensure  that  Federal 
actions,  before  they  are  taken,  conform 
to  the  air  quality  planning  goals  in  the 
applicable  SIP.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved 
under  Title  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  but  must  be 
consistent  with  Federal  conformity 
regulations  that  the  CAA  required  EPA 
to  promulgate.  Congress  provided  for 
the  State  revisions  to  be  submitted  one 


year  after  the  date  for  promulgation  of 
final  EPA  conformity  regulations.  When 
that  date  passed  without  such 
promulgation.  EPA's  General  Preamble 
for  the  Implementation  of  Title  I 
informed  States  that  its  conformity 
regulations  would  establish  a  submittal 
date  (see  57  FR  13498.  13557  (April  16. 
1992)). 

EPA  promulgated  final  conformity 
regulations  on  November  24,  1993  (58 
FR  62188))  and  November  30.  1993  (58 
FR  63214).  These  conformity  rules 
.  require  that  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subjet;t  to 
a  maintenance  plan  approved  under 
CAA  section  175A.  Pursuant  to  §  51.396 
ofthe  transportation  conformity  rule 
and  §51.851  ofthe  general  conformity 
rule,  the  State  of  Tenne,ssee  is  required 
to  submit  a  SIP  revision  containing 
general  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25.  1994.  Similarly, 
Teruiessee  is  required  to  submit  a  SIP 
revision  containing  general  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  Federal  rule  by 
December  1.  1994.  Because  the  deadline 
for  these  submittals  have  not  yet  come 
due.  107(d)(3)(E)(v)  and,  thus,  do  not 
affecl  approval  of  this  redesignation 
request. 

B3.  Subpart  3  of  Part  D— Under 
section  187(a)  areas  that  retained  a 
designation  of  nonattainment  for  CO 
under  the  amended  CAA  and  that  are 
classified  as  moderate  were  required  to 
meet  several  requirements  by  November 
15, 1992.  These  requirements  included 
an  Emission  Inventory,  which 
Tennessee  submitted  as  part  ofthe 
maintenance  plan.  EPA  has  reviewed 
their  emission  inventory  and  has 
determined  it  acceptable.  Section 
211(m)  further  required  that  Tennessee 
submit  an  oxygenated  fuels  regulation 
for  the  Memphis  area.  Tennessee  failed 
to  submit  this  measure  for  the  Memphis 
area.  On  January  15. 1993.  EPA  made  a 
finding  of  failure  to  submit  the 
oxygenated  fuels  regulation  by  letter 
from  Patrick  M.  Tobin.  Acting  Regional 
Administrator,  to  Ned  McWherter, 
Governor  of  Tennessee.  However,  this 
requirement  is  not  applicable  for 
purposes  of  considering  the  State's 
redesignation  request.  For  purposes  of 
redesignation.  EPA  must  consider 
whether  the  State  has  met  all 
requirements  that  were  applicable  prior 
to  the  time  the  state  submitted  the 
redesignation  request.  In  case  the 
redesignation  is  not  approved  by  EPA. 
the  State  will  be  required  to  implement 
a  program.  Sine*  Tennessee  submitted 
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the  redesignation  r^uest  for  Memphis/ 
Shelby  County  on  October  30, 1992,  this 
measure  is  not  relejvant  for  purposes  of 
redesignation.  Theiefore,  all  Subpart  3 
requirements  that  \  i/ere  applicable  at  the 
time  the  State  subr  litted  its 
redesignation  requi  tst  have  been  met. 

3.  Fully  Approved  ilP  Under  Section 
nO(k)oftheCAA 

Based  on  the  app  roval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SjP  revisions  under 
the  1990  Amendments.  EPA  has 
determined  that  thf  Mem  phis/ Shelby 
County  area  has  a  nilly  approved  SIP 
under  section  110(f).  which  also  meets 
the  applicable  requirements  of  section 
1 10  and  Part  D  as  c  iscussed  above. 


4. Improvement  in 
Permanent  and 


ir  Quality  Due  to 
En  orceable  Measures 


Under  the  pre-an^ended 
approved  the  Te 
strategy  for  the  Meiiph 
nonattainment  area , 
ntles  and  the  emiss  ion 
achieved  as  a  result 
enforceable.  The 
which  the  emission 
attributed  are  Fedei  al 
Control  Program  (F  ^VCP) 
Inspection  and  Maintenance 
M),  and  transportat  on 
(TCMs).  The  FMVC  ? 
emissions  from  mo  or 


CAA.  EPA 
SIP  control 
is/Shelby  County 
satisfied  that  the 

reductions 
of  those  rules  were 
itrol  measures  to 
reductions  are 
Motor  Vehicle 
.the 

Program  (1/ 
control  measures 
reduced  CO 
vehicles  by 


approximately  127.67  tons  per  day  from 
mobile  sources  since  1985  as  a  result  of 
the  above  programs  and  measures. 
In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
Tennessee  has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  CO  emissions 
in  the  base  year  are  not  artiflcially  low 
due  to  local  economic  dowrrtum.  EPA 
finds  that  the  combination  of  existing 
EPA-approved  SEP  and  federal  measures 
contribute  to  the  permanence  and 
enforceability  of  reduction  in  ambient 
CO  levels  that  have  allowed  the  area  to 
attain  the  NAAQS. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  1 75 A 

-Section  175A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 

CO  Emissions  Inventory  Summary 

[Tons  per  day] 


for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 
approving  the  State  of  Tennessee's 
maintenance  plan  for  the  Memphis/ 
Shelby  County  area  because  EPA  finds 
that  Tennessee's  submittal  meets  the 
requirements  of  section  175A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  16. 1992.  the  State  of 
Tennessee  submitted  a  comprehensive 
inventory  of  CO  emissions  from  the 
Memphis/Shelby  County  area.  The 
inventories  include  area,  stationary,  and 
mobile  sources  using  1990  as  the  base 
year  for  calculations  to  demonstrate 
maintenance.  The  1990  inventory  is 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  during  1990. 

The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  county  and  source  category.  The 
comprehensive  base  year  emissions 
inventory  was  submitted  in  the  NEDS 
format.  Finally,  this  inventory  was 
prepared  in  accordance  with  EPA 
guidance.  It  also  contains  summary 
tables  of  the  base  year  and  projected 
maintenance  year  inventories.  EPAs 
TSD  contains  more  in-depth  details 
regarding  the  base  year  inventory  for  the 
Memphi.s/Shelby  County  area. 


Year 


ea 

Non-Road 

Mobile 

Point 

Total 

48.44 

83.31 

455.05 

22.78 

609.58 

49.32 

84.82 

420.09 

23.70 

577.93 

50.21 

86.35 

418.50 

24.62 

579.68 

51.12 

87.92 

420.29 

25.51 

584.84 

52.05 

89.51 

419.53 

26.33 

587.42 

52.68 

90.59 

417.61 

26.95 

587.83 

1990 

1993 

1996  . 

1999 

2002 

2004 


B.  Demonstration  cf  Maintenance — 
Projected  Inventorii  's 


Total  CO  emissiohs 
from  1990  base  yea 
projected  inventorii  (s 
accordance  with  EF  A 
projections  show  th  at 
not  expected  to  exc  jed 
base  year  inventory  d 
period. 

C.  Verification  ofC^ntin 

Continued  attainiient 
NAAQS  in  the  Men  phis/Shelby 
area  depends,  in  pa  1 
efforts  toward  track  ng 
continued  attainme  it 
maintenance  perioc 
committed  to  subm 


were  projected 
out  to  2004.  These 
were  prepared  in 
guidance.  The 
CO  emissions  are 
the  level  of  the 
uring  this  time 

ued  Attainment 

of  the  CO 

County 


on  the  State's 
indicators  of 
during  the 
The  Stale  has  also 
tting  periodic 


inventories  of  CO  emissions  every  three 
years.  Memphis/Shelby  County's 
contingency  plan  will  be  triggered  by 
two  indicators,  a  violation  of  the  CO 
NAAQS  or  should  the  trieruiial 
emission  inventory  for  CO  exceed  the 
1990  CO  emission  levels. 

D.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Memphis/Shelby  County  area  will 
largely  determine  its  ability  to  stay  in 
compliance  with  the  CO  NAAQS  in  the 
future.  Despite  the  State's  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore.  Tennessee  has 
provided  contingency  measures  with  a 


schedule  for  implementation  in  the 
event  of  a  future  CO  air  quality  problem. 
In  the  case  of  a  violation  of  the  CO 
NAAQS  or  should  the  triennial 
emission  inventory  for  carbon  monoxide 
(winter  season-tons  per  day)  exceed  the 
1990  carbon  monoxide  emission 
inventory,  the  plan  contains  a 
contingency  to  implement  additional 
control  measures  such  as  the  county 
wide  expansion  of  the  I/M  program  and 
the  implementation  of  a  three  point 
inspeotion  of  the  automobile  at  the  vent, 
gas  cap,  and  the  catalytic  converter.  The . 
implementation  of  this  inspection 
improvement  will  begin  within  one  year 
of  the  above  mentioned  triggers.  EPA 
finds  that  the  contingency  measures 
provided  in  the  State  submittal  meet  the 
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requirements  of  section  175A(d)  of  the 
CAA. 

E.  Subsequent  Maintenance  Plan 
Be\isions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  has  agreed  to  submit 
a  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

Final  Action 

EPA  is  approving  the  Memphis/ 
Shelby  County  CO  maintenance  plan 
because  it  meets  the  requirements  of 
section  175A.  In  addition,  the  Agency  is 
approving  the  request  and  redesignating 
the  Memphis/Shelby  County  CO  area  to 
attainment,  because  the  State  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesignation.  This  action  stops  the 
sanctions  and  federal  implementation 
plan  clocks  that  were  triggered  for  the 
Memphis  and  Shelby  County  area  by  the 
January  15. 1993.  findings  letter. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  26. 
1994  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  September  26. 
1994. 

Nothing  in  this  action  should  be 
I  onstrued  as  permitting  or  allowing  or 
establi.shing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separatelv  in  light  of  specific 
technical,  economic,  and  environmental 


factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  CO  SIP  is  designed  to  satisfy  the 
requirements  of  Part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  CO 
emission  limitations  and  restrictions 
contained  in  the  approved  CO  SIP. 
Changes  to  CO  SIP  regulations  rendering 
them  less  stringent  than  those  contained 
in  the  EPA  approved  plan  cannot  be 
made  unless  a  revised  plan  for 
attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  rela.xations.  deletions. 
and  changes  could  result  in  both  a 
finding  of  non-implementation  (section 
179(a)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to 
sections  110(a)(2)(H)  and  110(k)(2)  of 
the  CAA. 

Under  the  Regulatory  Flexibilit>  Ai  t. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certif>- 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities' 
with  jurisdiction  over  populations  ot 
less  than  50.000. 

SIP  approvals  under  section  1 10  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  thf 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  any  economic  impact  on 
any  small  entities.  Redesignation  of  an 
area  to  attainment  under  section 
107(d)(3)(E)  of  the  CAA  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulators- 
requirements  on  sources.  Accordingly.  I 
certify  that  the  approval  of  the 
redesignation  request  will  not  have  an 
impact  on  any  small  entities. 

List  ofSub)ects 

40  CFR  Pan  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental* 
relations,  and  Ozone. 


40CFRPart81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

Duted;)iine28. 1994. 
John  II.  Hankinson.  Jr.. 

Pegional  Administrator 

Parts  52  and  81  of  chapter  I,  title  40. 
Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7Wk:. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(121)  to  read  as 
follows: 

§  52.2220    Identification  of  plan 
•         •         •         •         • 

(c)  •   •    * 

(121)  The  redesignation  and 
maintenance  plan  for  Memphis/Shelby 
County  submitted  by  the  Memphis/ 
Shelby  County  Health  Department  on 
October  30. 1992.  as  part  of  the 
Tennessee  SIP.  On  October  15.  1993. 
and  May  6.  1994.  Tennessee  Department 
of  Environment  aud  Conser\ation 
submitted  a  supplement  to  the  above 
maintenance  plan. 

(i)  Incorporation  by  reference. 

(A)  Memphis/Shelby  County  Carbon 
Monoxide  Ten  Year  Maintenance  Plan 
effective  on  October  13, 1993. 

(B)  Emissions  Inventorj^  Projections 
for  Memphis/Shelby  County  effective  on 
October  13.  1993. 

(ii)  Other  material.  None. 
PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authorit>-:  42  I'.S.C.  7401-76riq 

Subpart  C — Section  107  Attainment 
Status  Designations 

2.  In  §81.343.  the  attainment  status 
table  for  "Tennessee-Carbon  Monoxide" 
is  amended  by  removing  the  entire  first 
entry  in  the  table.  "Memphis  Area  / 
Shelby  County";  by  revising  the 
subheading  "Rest  of  State"  in  the  first 
column  to  read  "Statewide";  and  by 
adding  in  alphabetical  order  a  new  entry 
for  Shelby  County  to  read  as  follows: 
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Tennessee— Carson  Monoxide 


Oesignaikl  area 


Designation 


Qassification 


.<%tatew)(je 


Shetjy  County 


(1)  This  date  is  Noverr  Der  15,  1990,  unless  otherwise  noted. 


|FR  Doc.  94-18070  Filec^  7-25-94;  8:45  am) 
BILLMOCOOE  6S60-6O-P 


40CFRPart52 

[MI28-01-6328a-FRL-6^14-«] 

Approval  and  Promulgation  of 
Implementation  Plan  Michigan 

AGENCY:  United  State!  Environmental 
Protection  Agency  (Uf  EPA). 
ACTION:  Final  rule. 


Date(1) 


Type 


Date(l) 


Type 


Unclassifiable/AttajnnnenL 


[Insert  date   sixty  days   after 
puMcation]. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
approving  Michigan'sl  1990  base  year 
ozone  (O3)  emission  inventory  for  the 
Grand  Rapids  and  Muskegon 
nonattainment  areas  (NAAs)  submitted 
as  a  revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  for  O3. 
Michigan's  O3  NAAs  4re  the  counties  of 
Muslcegon,  and  the  tv^  0  county  Grand 
Rapids  area  (which  ar  i  the  counties  of 
Kent  and  Ottawa).  Thu  inventory  was 
submitted  by  the  Statu  of  Michigan  to 
satisfy  a  requirement  hat  those  States 
containing  Oj  nonatta  inment  areas 
(NAAs)  classified  as  riarginal  to 
extreme  to  submit  inventories  of  actual 
03  season  and  emissi(  ns  firom  all 
sources  in  accordance  with  USEPA 
guidance. 

The  rationale  for  thi>  approval  is  set 
forth  in  this  final  rule  additional 
information  is  availafa  e  at  the  address 
indicated  below  in  th(  1  supporting 
Technical  Support  Dc  cument  (TSD). 
DATES:  This  final  rule  will  be  effective 
September  26, 1994  u  iless  notice  is 
received  by  August  2J .  1994  that 
someone  wishes  to  su  )mit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notia  will  be  published 
in  the  Federal  Registe  r. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  USEPA's  analyses  are  available  for" 
inspection  at  the  folio  wing  address:  (It 
is  recommended  that  rou  telephone 
Jeanette  Marrero  at  (3  2)  88&-6543 
before  visiting  the  Rej  ion  5  Office). 


United  States  Environmental  Protection 
Agency.  Region  5.  Air  and  Radiation 
Division,  77  West  Jaclcson  Boulevard, 
Chicago,  Illinois  60604. 
Written  comments  can  be  mailed  to 
Carlton  T.  Nash,  Chief.  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-IBJ).  United 
States  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Marrero.  (312)  886-6543. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Under  the  Clean  Air  Act  as  amended 
(including  1990  Amendments)  (the  Act). 
States  have  the  responsibility  to 
inventory  emissions  contributing  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  nonattainment.  to  track  these 
emissions  over  time,  and  to  ensure  that 
control  strategies  are  being  implemented 
that  reduce  emissions  and  move  areas 
towards  attainment.  Section  182(b)  of 
the  Act.  42  U.S.C  7511a(b)(l).  requires 
O3  NAAs  designated  as  moderate, 
serious,  severe,  and  extreme  to  submit  a 
plan  within  3  years  after  1990  to  reduce 
VOC  emissions  by  15  percent  within  6 
years  after  1990.  The  baseline  level  of 
emissions,  from  which  the  15  percent 
reduction  is  calculated,  is  determined 
by  adjusting  the  base  year  inventory  to 
exclude  biogenic  emissions  and  to 
exclude  certain  emission  reductions  not 
creditable  towards  the  15  percent.  The 
1990  base  year  emissions  inventory  is 
the  primary  inventory  from  which  the 
periodic  inventory,  the  Reasonable 
Further  Progress  projection  inventory, 
and  the  modeling  inventory  are  derived. 
See  General  Preamble  to  title  I,  57  FR 
13502  (April  16, 1992).  Further 
information  on  these  inventories  and 
their  purpose  can  be  found  in  the 
"Emission  Inventory  Requirements  for 
Ozone  State  Implementation  Plans," 
United  States  Environmental  Protection 
Agency.  Office  of  Air  Quality  Planning 


and  Standards  (OAQPS),  Research 
Triangle  Park,  North  Carolina  (March 
1991). 

The  air  quality  planning  requirements 
for  marginal  to  extreme  O3  NAAs  are  set 
out  in  section  182(a)-(e)  of  the  Act.  The 
General  Preamble  to  Title  I  of  the  Act 
describes  the  basis  for  reviewing  SIP 
revisions  submitted  under  Title  I  of  the 
Act,  including  requirements  for  the 
preparation  of  the  1990  base  year 
inventory.  See  57  FR  13502  (April  16. 
1992)  and  57  FR  18070  (April  28, 1992). 
A  more  detailed  discussion  of  the 
interpretations  of  Title  I  of  the  Act.  as 
well  as  detailed  policy  guidance  on  the 
development  of  the  emission  inventory 
is  contained  in  the  General  Preamble. 
See  57  FR  18070,  Appendix  B  (April  28, 
1992). 

Those  States  containing  O3  NAAs 
classified  as  marginal  to  extreme  are 
required  under  section  182(a)(1)  of  the 
Act  to  submit  a  final,  comprehensive, 
accurate,  and  current  inventory  of  actual 
O3  season  and  weekday  emissions  from 
all  sources  within  2  years  of  enactment 
(November  15. 1992).  The  inventory 
must  include  both  anthropogenic  (man- 
made)  and  biogenic  (natural)  sources  of 
volatile  organic  compounds  (VOCs), 
nitrogen  oxides  (NOx).  and  carbon 
monoxide  (CO).  The  inventory  is  to 
address  actual  VOCs.  NOx.  and  CO 
emissions  for  the  area  during  peak  O3 
season,  which  is  generally  comprised  of 
the  summer  months.  All  stationary 
point  and  area  sources,  as  well  as 
highway  mobile  sources  within  the 
nonattainment  area,  are  to  be  included 
in  the  compilation.  Available  guidance 
for  preparing  emission  inventories  is 
provided  in  the  General  Preamble.  See 
57  FR  13498  (April  16,  1992). 

Summary  of  the  SIP  Revision  and 
Criteria  in  This  Notice  Action 

A.  Procedural  Background 

USEPA  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  USEPA  review  and 
action.  See  section  110(k)(l)  and  57  FR 


13565  (April  16.  1992).  USEPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  Part  51.  Appendix 
V  (1991).  as  emended  by  57  FR  42216 
(August  26, 1991).  USEPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  USEPA  6  months  after  receipt 
of  the  submission. 

The  emission  inventory  was  adopted 
by  the  State  and  signed  by  the 
Governor's  designee  on  January  4, 1993 
and  submitted  to  USEPA  on  January  5. 
1993,  as  a  proposed  revision  to  the  SIP. 
USEPA  reviewed  Michigan's  emission 
inventory  to  determine  completeness 
shortly  after  its  submittal,  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  Part  51,  Appendix  V  (1991).  as  ' 
amended  by  57  FR  42216  (August  26, 
1991).  USEPA  found  the  January  5, 1993 
submittal  to  be  complete  on  March  4, 
1993,  and  sent  a  letter  dated  March  16, 
1993  to  the  State  indicating  that  the 
submittal  was  complete  with  the 
exception  of  evidence  of  a  public 
hearing. 

The  State  of  Michigan  held  a  public 
hearing  on  August  2, 1993  to  hear 
public  comment  on  the  1990  base  year 
emission  inventory  for  Grand  Rapids 
and  Muskegon  nonattainment  areas  and 
certified  the  hearing  to  the  USEPA  in  a 
submittal  on  November  15, 1993. 
Supplemental  information  was  also 
submitted  to  USEPA  on  November  29, 
1993  in  response  to  USEPA's 
preliminary  comments  on  the  inventory. 

After  reviewing  the  evidence  of  the 
public  hearing  USEPA  sent  a  letter 
dated  January  7. 1994  to  Roland 
Harmes,  Director^ Michigan  Department 
of  Natural  Resources  (MDNR). 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

When  reviewing  the  final  inventory, 
USEPA  used  the  Level  I.  II.  and  HI.  O3 
nonattainment  inventory  quality  review 
checklists  provided  by  the  OAQPS  to 
determine  the  acceptance  and 
approvability  of  the  final  emission 
inventory. 

Level  I  is  essentially  the  initial  level 
of  broad  review  that  USEPA  perform  in 
order  to  detennine  if  the  inventory 
preparation  guidance  requirements 
found  in  the  report  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans"  (EPA-450/4-91- 
011)  have  been  met.  The  Level  II  review 
addresses  completeness,  procedures  and 


consistency  for  each  of  the  four  general 
source  types  in  the  inventory:  stationary 
point  and  area  sources,  highway  mobile 
sources,  and  non-highway  mobile 
sources.  The  data  quality  is  also 
evaluated. 

The  Level  m  review  process  is 
outlined  here  and  consists  of  10  points 
that  the  inventory  must  include.  For  a 
base  year  emission  inventory  to  be 
acceptable,  it  must  meet  all  of  the 
following  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  Quality 
Assurance  program  contained  in  the  IPP 
was  performed  and  its  implementation 
documented. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  USEPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  the  current  USEPA 
guidance. 

7.  Biogenic  emissions  must  have  been 
prepared  according  to  current  USEPA 
guidance  or  another  approved 
technique. 

8.  The  method  used  to  develop  VMT 
estimates  must  follow  USEPA  guidance, 
which  is  detailed  in  the  document. 
"Procedures  for  Emission  Inventory 
Preparation,  Volume  IV:  Mobile 
Sources",  United  States  Environmental 
Protection  Agency.  Office  of  Mobile 
Sources  and  OAQPS.  Ann  Arbor, 
Michigan,  and  Research  Triangle  Park, 
North  Carolina  (December  1992).  The 
VMT  development  methods  were 
adequately  described  and  documented 
in  the  inventory  report. 

9.  The  MOBILE  model  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

10.  Non-road  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  1. 11.  and 
III  of  the  review  process.  Detailed  Level 
I  and  n  review  procedures  can  be  found 
in  the  following  document:  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emission  Inventories."  United  States 
Environmental  Protection  Agency, 
OAQPS,  Research  Triangle  Park,  NC, 


(August  1992).  Level  III  review 
procedures  are  specified  in  a 
memorandum  ft'om  David  Mobley  and 
G.T.  Helms  to  the  Regions  entitled 
"1990  O3/CO  SIP  Emission  Inventory 
Level  III  Acceptance  Criteria",  October 
7, 1992,  and  revised  in  a  memorandum 
fi^m  John  Seitz,  Director  of  OAQPS,  to 
the  Regional  Air  Directors,  dated  June 
24, 1993. 

USEPA  completed  the  Level  I  and  II 
checklists  finding  that  the  State 
followed  USEPA  guidance,  and 
submitted  an  acceptable  emission 
inventory.  Further  information  on  the 
procedures  followed  by  USEPA  in 
completing  the  review,  and  the  answers 
to  the  checklists  questions  are  available 
in  the  TSD. 

After  completing  the  Level  III  review. 
USEPA  found  that  the  State  of  Michigan 
adequately  addressed  USEPA  criteria  for 
providing  an  acceptable  inventory  of 
actual  emissions  in  the  O3  NAAs.  A 
more  detailed  discussion  of  the  Level  III 
checklist  is  also  included  in  the  TSD. 

B.  Emission  Inventory  Analysis 

The  State  of  Michigan  has  met  the 
requirements  of  section  182(a)(1)  of  the 
Act  by  submitting  an  O3  SIP  revision 
that  includes  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
emissions  from  all  sources  of  relevant 
pollutants  in  the  NAAs,  classified 
marginal  to  extreme.  This  section  of  the 
notice  describes  the  adequacy  of 
Michigan's  inventory  of  actual 
emissions  as  required  by  section 
182(a)(1). 

The  State  of  Michigan  Department  of 
Natural  Resources  submitted  a  1990 
base  year  emission  inventory  for  the  two 
areas  designated  nonattainment  for  O3. 
Michigan's  2  moderate  nonattainment 
areas  for  O3  include  a  total  of  3  counties: 
Muskegon  County,  and  2  Grand  Rapids ' 
counties:  Kent  and  Ottawa.  The 
nonattainment  boundaries  for  these 
areas  are  described  in  Federal  Register 
notices  dated  November  6,  1991  (56  FR 
56778-56779),  and  November  30, 1992 
(57  FR  56771). 

The  emissions  inventory  contains 
stationary  point  and  area  sources, 
highway  (on-road)  and  non-highway  (or 
non-road)  mobile  sources,  and  biogenic 
sources  within  the  NAA.  Emissions 
fi-om  these  groupings  of  emission  source 
types  for  the  two  O3  NAAs  are  presented 
below  in  the  following  tables  by 
pollutant  (VOC,  CO,  NOx).  in  units  of 
tons  per  summer  weekday: 
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>zone^4AA 


Grand  RapKls 
Muskegon  


Grand  Rapids 
Muskegon  


Grarxl  RapKJs 
Muskegon  


In  devt^oping  theie  emission 
estimates.  MDNR  fo  lowed 
methodologies  retofim 
for  the  preparation 
Information  on  met|od: 
determine  each  of 
rategor>-  groupings 
TSD 


II.  Final  Rulemakir  ;  Action 


USEPA  approves 


Daily  voc  Emissions  From  All  Sources 

JTons/Suromer  Weekday) 


Potnt 

source 

emisswns 


41.52 
7.28 


Area  source 
emissions 


39.31 
9.60 


On-road 

source 

emissions 


52.36 
13.54 


Non-road 

source 

emissKms 


23.04 
8.77 


Biogenic 
emissions 


47.06 
20.19 


Total  emis- 
sions 


199.29 
58.53 


Daily  CO  Emissions  From  All  Sources 

fTons/Summer  Weekday] 


Ozone  NAA 


Point 

source 

emissions 


6.17 
9.27 


Area  source 
emissions 


9.16 
1.33 


On-road 

source 
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444.75 
114.80 


Non-road 

source 
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123.61 
36.50 


Total  emis- 
sions 


583.69 
161.90 


Daily  NOx  Emissions  From  All  Sources 

[Tons/Summer  Weekday) 


Ozone  NAA 


Point 

source 

emissions 


117.58 
17.30 


Area  source 
emisskjrs 


13.96 
0.60 


On-road 

source 

emissions 


65.82 
15.39 


Non-road 

source 
emissions 


56.47 
3.76 


Total  emis- 
sions 


213.83 
37.05 
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;he  1990  base  year 


0»  emission  inventc  r>-  as  meeting  the 
requirements  of  sed  ion  182(a)(1)  of  the 
Act,  as  a  revision  to  the  0>  SIP  for  the 
Muskegon  and  Gran  i  Rapids  areas  in 
Michigan  designated  as  nonattainment. 
i:lassified  moderate.  These  areas  include 
tounties  of  Muskegon.  Kent,  and 
Ottawa. 
'  Because  USEPA  (insiders  this  action 
noncontroversial  an  i  routine,  we  are 
approving  it  withou ;  prior  proposal. 
This  action  will  bee 
September  26. 1994 
receive  adverse  conn  nients  by  August 
1994.  then  USEPA  \  fill:  (1)  publish  a 
document  that  with  iraws  the  final 
action;  and  (2)  addr  ss  the  comments 
received  in  a  subset  uent  final  rule 
based  on  the  propof  sd  action  published 
in  the  Proposed  Rul  js  section  of  this 
Federal  Register.  Tl  e  public  comment 
period  will  not  be  e  :tended  or 
reopened. 
Under  the  Regula|or>-  Fle.xibility  Act. 


)me  effective  on 
However,  if  we 


5U.S.C.600etseq.. 
prepare  a  regulatory 
assessing  the  impac 


USEPA  must 
flexibility  analysis 
of  any  proposed  or 


final  rule  on  small  entities.  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  1 10 
and  subchapter  I.  part  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-Slate  relationship  under  the 
Act,  preparation  of  a  regulator)- 
fle.xibility  analysis  would  constitute 
Federal  inquir>'  into  the  economic 
rea-sonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Ehctric Co.  v.  US  E.P.A..  427 
U.S.  246.  256-66(1976). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
Ianuar>-  6,  1989  the  Office  of 
Management  and  Budget  (OMB)  waved 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  (EO)  12291  for  a 


period  of  2  years.  The  USEPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
The  OMB  has  agreed  to  continue  the 
waiver  until  such  time  of  USEPA's 
request.  This  request  continues  in  effect" 
under  EO  12866  which  superseded  EO 
12291,  on  September  30, 1993^. 

Nothing  in  this  action  should  l)e 
constructed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision?  to  any  SIP.  Each 
request  for  revision  to  ^ny  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide,  and  ' 
Volatile  organic  compounds. 

Dated.  June  14,  1994 
Valdas  V.  Adamkus. 
Rpgiohal  Administrator 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  4i  I'.S  C  7401 -"W: 

Subpart  X — Michigan 

2.  Section  52.1 174  i->  amended  by 
adding  paragraph  (c)  to  read  as  fnilous 
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§  52.1 1 74    Control  strategy:  Ozone. 

•         •         *         *         » 

(c)  Approval— On  January  5, 1993.  the 
Michigan  Department  of  Natural 
Resources  submitted  a  revision  to  the 
ozone  State  Imple^nentation  Plan  (SIPJ 
for  the  1990  base  year  inventory.  The 
inventory  was  submitted  by  the  State  of 
Michigan  to  satisfy  Federal 
requirements  under  section  182(a)(1)  of 
the  Clean  Air  Act  as  amended  in  1990 
(the  Act),  as  a  revision  to  the  ozone  SIP 
for  the  Grand  Rapids  and  Muskegon 
areas  in  Michigan  designated 
nonattainment,  classified  as  moderate. 
These  areas  include  counties  of 
Muskegon,  and  the  two  county  Grand 
Rapids  area  (which  are  the  counties  of 
Kent  and  Ottawa). 
•        *        *        »        • 

[FR  Doc  94-17604  Filed  7-25-94;  8:45  am) 

BILUNO  CODE  e56O-90-P 


40  CFR  Part  52 

[OH63-1-6403a,  OH64-1-6404a;  FRL-5020- 
5J 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  The  USEPA  is  approving, 
through  "direct  final"  procedure,  two 
exemption  requests  from  the 
requirements  contained  in  Section 
182(0  of  the  Clean  Air  Act  (Act)  for  the 
Toledo  and  Dayton  ozone 
nonattainment  areas  in  Ohio.  These 
exemption  requests,  submitted  by  the 
State  of  Ohio,  are  based  upon  the  most 
recent  three  years  of  ambient  air 
monitoring  data  which  demonstrate  that 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  has  been 
attained  in  each  of  these  areas  without 
additional  reductions  of  nitrogen  oxides 
(NOx).  Section  182(0  of  the  Act  requires 
States  with  areas  designated 
nonattainment  of  the  NAAQS  for  ozone, 
and  clas.sified  as  moderate 
nonattainment  and  above,  to  adopt 
reasonably  available  control  technology 
(RACT)  rules  for  major  stationary 
sources  of  NQx  and  to  provide  for 
nonattainment  area  new  source  review 
(NSR)  for  new  sources  and 
modifications  that  are  major  for  NOx. 
Section  182(0  provides  further  that 
these  requirements  do  not  apply  for 
areas  outside  an  ozone  transport  region 
if  USEPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the  N.\AQS  for  ozone 
in  the  area. 


EFFECTIVE  DATE:  This  action  will  be 
effective  August  25, 1994  unless  notice 
is  received  by  August  10, 1994,  that  any 
person  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  William  MacDowell, 
Chief,  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  the  exemption  and 
redesignation  requests  are  available  for 
inspection  at  the  following  location  (it 
is  recommended  that  you  contact 
Richard  Schleyer  at  (312)  353-5089 
before  visiting  the  Regiwi  5  office): 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  Enforcement 
Branch,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer,  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE^17J),  Region  5,  United 
States  Environmental  Protection 
Agency,  77  West  Jaclcson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-5089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions  are 
set  out  in  Section  182(0  of  the  Act. 
Section  182(0  of  the  Act  requires  States 
with  areas  designated  nonattainment  of 
the  NAAQS  for  ozone,  and  classified  as 
mt)derate  nonattainment  and  above,  to 
impose  the  same  control  requirements 
for  major  stationary  sources  of  NOx  as 
apply  to  major  stationary  sources  of 
volatile  organic  compounds  (VOC). 
These  requirements  include  the 
adoption  of  RACT  rules  for  major 
stationary  sources  and  nonattainment 
area  NSR  for  major  new  sources  and 
major  modifications.  Section  182(0 
provides  further  that  these  NOx 
requirements  do  not  apply  for  areas 
outside  an  ozone  transport  region  if 
USEPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment.  Also,  the  NOx-related 
general  and  transportation  conformity 
provisions  (see  58  FR  63214  and  58  FR 
62188)  would  not  apply  in  an  area  that 
is  granted  a  Section  182(0  exemption.  In 
an  area  that  did  not  implement  the 
Section  182(0  NOx  requirements,  but 
did  achieve  attainment  of  the  ozone 
standard,  as  demonstrated  by  ambient 
air  monitoring  data  (consistent  with  40 
CFR  part  58  and  recorded  in  the 
USEPA's — Aerometric  Information 


Retrieval  System  (AIRS)),  it  is  clear  that 
the  additional  NOx  reductions  required 
by  Section  182(0  would  not  contribute 
to  attainment. 

II.  Criteria  for  Evaluation  of  Section 
182(0  Exemption  Requests 

The  criteria  established  for  the 
evaluation  of  an  exemption  request  from 
the  Section  182(0  requirements  are  set 
forth  in  a  USEPA  memorandum  from 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Plaxming  and  Standards,  dated 
May  27, 1994.  entitled  "Section  182(0 
Nitrogen  Oxides  (NOx)  Exemptions- 
Revised  Process  and  Criteria,"  and  a 
USEPA  guidance  document  entitled 
"Guideline  for  Determining  the 
Applicabihty  of  Nitrogen  Oxides 
Requirements  Under  Section  182(0," 
dated  December  1993.  from  USEPA, 
Office  of  Air  Quahty  Planning  and 
Standards,  Air  Quality  Management 
Division. 

III.  State  Submittals 

On  September  20, 1993,  and 
November  8, 1993.  the  State  of  Ohio 
submitted  to  USEPA  Region  5  requests 
to  redesignate  to  attainment  of  the 
NAAQS  for  ozone  the  Toledo  (Lucas 
and  Wood  Counties)  and  Dayton 
(Montgomery,  Greene,  Miami,  and  Clark 
Counties)  ozone  nonattainment  areas. 
These  redesignation  requests  are 
currently  under  review  and  wnll  be 
evaluated  in  a  separate  rulemaking. 
Included  as  part  of  the  redesignation 
submittals  were  requests  that  the  Toledo 
and  Dayton  ozone  nonattainment  areas 
be  exempt  from  the  requirements 
contained  in  Section  182(0  of  the  Act. 
These  exemption  requests  are  based 
upon  the  most  recent  three  years  of 
ambient  air  monitoring  data  which 
demonstrate  that  the  NAAQS  for  ozone 
has  been  attained  in  each  of  these  areas 
without  additional  reductions  of  NOx  (a 
violation  of  the  ozone  NAAQS  occurs 
when  the  average  expected  exceedances 
for  any  ozone  monitoring  site  in  a  three 
year  period  is  greater  than  1.0). 
Two  ozone  exceedances  were 
recorded  in  the  Toledo  area  for  the 
period  from  1991  to  1993:  306  N. 
Yondota— 0.127  ppm  (1991)  and  0.126 
ppm  (1993);  Friendship  Park— 0.136 
ppm  (1993).  For  this  three  year  period, 
the  Toledo  nonattainment  area  had  an 
average  of  0.73  expected  exceedances 
with  a  design  value  of  0.120  ppm. 

The  only  ozone  exceedance.  0.125 
ppm  (1993).  in  the  Dayton  area  for  the 
period  from  1991  to  1993  was  recorded 
at  the  monitor  located  at  2100 
Timberlane.  For  this  three  year  period, 
the  Dayton  nonattainment  area  had  an 
average  of  0.33  expected  exceedances 
with  a  design  value  of  0.112  ppm.  Thus. 
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of  the  ozone  NAAQS  in  the  affected 
areas.  If  a  violation  of  the  ozone  NAAQS 
is  monitored  in  the  Toledo  or  Da>1on 
area(s)  (consistent  with  the. 
requirements  contained  in  40  CFR  part 
58  and  recorded  in  AIRS)  USEPA  will 
provide  notice  in  the  Federal  Register. 
A  determination  that  the  NOx 
exemption  no  longer  applies  would 
mean  that  the  NOx  NSR  and  general  and 
transportation  conformity  provisions 
would  immediately  be  applicable  (see 
58  FR  63214  and  58  FR  62188)  to  the 
affected  areas.  While  the  NOx  RACT 
requirements  would  also  be  applicable, 
some  reasonable  period  of  notice  time  is 
necessary  to  provide  major  stationary 
sources  subject  to  the  RACT 
requirements  time  to  purchase,  install 
and  operate  any  required  controls. 
Accordingly,  the  State  may  provide 
sources  a  reasonable  time  period  after 
such  USEPA  determination  to  meet  the 
RACT  emission  limits.  USEPA  expects 
such  time  period  to  be  expeditious  as 
practicable,  but  no  case  longer  than  24 
months.  If  a  nonattainment  area  is 
redesignated  to  attainment  of  the  ozone 
NAAQS.  NOx  RACT  is  to  be 
implemented  as  stated  in  the  USEP.^ 
approved  maintenance  plan. 

Additionally,  as  stated  in  the 
December  1993  USEPA  guidance 
document  referenced  above,  an 
exemption  from  the  requirements 
contained  in  Section  182(0  would  not 
be  approved  if  there  is  evidence,  such 
as  photochemical  grid  modeling, 
showing  that  the  NOx  exemption  would 
interfere  with  the  attainment  or 
maintenance  of  the  ozone  NAAQS  in  a 
downwind  area. 

VII.  Inspection  and  Maintenance  (I/Ml 
Programs 

The  I/M  Program  Final  Rule  {^7  FR 
52950)  provides  that  if  USEPA 
determines  that  NOx  emission 
reductions  are  not  beneficial  in  a  given 
ozone  nonattainment  area,  then  the 
basic  I/M  NOx  requirement  may  be 
omitted  from  the  I/M  program  and  NOx 
emission  reductions  are  not  required  of 
an  enhanced  I/M  program  (but  the 
program  shall  be  designed  to  offset  NOx 
increases  resulting  from  the  repair  of 
hydrocarbon  (HC)  and  carbon  monoxide 
(CO)  failures). 

For  the  Toledo  nonattainment  area,  n 
Basic  I/M  program  is  required.  This 
approval  allows  the  basic  I/M  NOx 
requirement  to  be  omitted  from  the 
program.  For  the  Dayton  nonattainment^ 
area,  the  State  has  adopted  an  Enhanced 
I/M  program.  Based  on  this  approval, 
NOx  emission  reductions  are  not 
required  of  this  program  (however,  the 
program  shall  be  designed  to  offset  NOn 


increases  resulting  from  the  repair  of  HC 
and  CO  failures). 

VIII.  Final  Action 

USEPA  is  approving  Ohio's  requests 
to  exempt  the  Toledo  and  Dajlon  ozone 
nonattainment  areas  from  the  Section 
182(f)  NOx  requirements.  This  approval 
is  based  upon  the  evidence  provided  by 
the  State  and  the  State's  compliance 
with  the  requirements  outlined  in  the 
applicable  USEPA  guidance.  This  action 
exempts  the  Toledo  and  Da>'ton  areas 
from  the  requirements  to  implement 
NOx  RACT  requirements, 
nonattainment  area  new  source  review 
for  new  sources  and  modifications  that 
are  major  for  NOx,  and  the  applicable 
general  and  transportation  conformity 
provisions  for  NOx-  If  a  violation  of  the 
ozone  NAAQS  c)ccurs  in  the  Toledo  or 
Daj-ton  area(sl,  the  exemption  from  the 
requirements  of  Section  182(f)  of  the  Act 
in  the  applicable  area(s)  shall  no  longer 
apply. 

IX.  Procedural  Background 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  an- 
believed  to  be  noncontroversial  and  • 
USEPA  anticipates  no  significant 
comments  on  them.  The  public  is 
advised  that  this  action  will  be  effiH;live 
August  25. 1994.  unless  notice  is 
received  by  August  10. 1994.  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  EPA  receives 
adverse  comment,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  a 
proposed  rule  which  is  published  in  the 
proposed  rule  section  of  this  Federal 
Register.  Section  182(f)(3)  of  the  Act 
provides  that  the  exemption  requests 
from  the  requirements  of  Section  182(t) 
be  granted  or  denied  within  six  months 
after  such  submittal.  In  view  of  this 
requirement,  USEPA  is  reducing  the. 
time  period  allocated  for  public 
comments  and  the  effective  date  in 
order  to  process  the  Section  182(f) 
exemption  requests  as  expeditiously  as 
practicable  (even  though  the  si\-n)onth 
deadline  has  already  been  exceeded). 

X.  Regulatory  Process 

Under  the  Regulator\  Flexibility  Ait. 
5  U.S.C.  Sections  600  ef  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities; 
5  U.S.C.  603  and  604.  Alternatively. 
USEPA  may  certif>'  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesse-s. 
small  not-for-profit  enterprises,  and 


government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Today's  exemptions  do  not  create  any 
new  requirements,  but  allow  suspension 
of  the  indicated  requirements  for  the  life 
of  the  exemptions.  Therefore,  because 
the  approval  does  not  impose  any  new 
requirements.  I  certifj-  that  it  does  not 
have  a  significant  impact  on  any  .small 
entities  affected. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  25,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  a  rule.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  Section 
307(b)(2).  • 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides.   . 
Ozone,  Volatile  organic  compounds. 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 


Dated  July  11,1994. 
Vaidas  V.  Adamkus, 

llpgionul  Administrator 

Part  52.  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  KK— Ohio 

2.  Seition  52.1879  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows:  . 

§  52.1 879    Review  of  new  sources  and 
modifications. 

***** 

(f)  Approval — USEPA  is  approving 
two  exemption  requests  submitted  by 
the  Ohio  Environmental  Protection 
Agency  on  September  20,  1993,  and 
November  8, 1993,  for  the  Toledo  and 
DaMon  ozone  nonattainment  areas, 
respectively,  from  the  reqliirements 
containe.d  in  Section  182(f)  of  the  Clean 
Air  Act.  This  approval  exempts  these 
areas  from  implementing  reasonably 
available  control  technology  (RACT)  for 
major  sources  of  nitrogen  oxides  (NOx), 
nonattainment  area  new  source  review 
for  new  sources  and  modifications  that 
are  major  for  NOx,  and  the  NOx  related 
requirements  of  general  and 


transportation  conformity  provisions.  If 
a  violation  of  the  ozone  NAAQS  occurs 
in  the  Toledo  or  Dayton  area(s),  the 
exemptions  from  the  requirements  of 
Section  182(f)  of  the  Act  in  the 
applicable  area(s)  shall  no  longer  apply 

3.  Section  52.1885  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
follows: 

§  52.1885    Control  Strategy:  Ozone. 

*         •         •         •         * 

(r)  Approval— USEPA  is  approving 
two  exemption  requests  submitted  by 
the  Ohio  Environmental  Protef;tion 
Agency  on  September  20,  1993,  and 
November  8,  1993,  for  the  Toledo  and 
Dayton  ozone  nonattainment  areas, 
respectively,  from  the  requirements 
contained  in  Section  182(f)  of  the  Clean 
Air  Act.  This  approval  exempts  these 
areas  from  implementing  reasonably 
available  control  technology  (RACT)  for 
major  sources  of  nitrogen  oxides  (.NOx), 
nonattainment  area  new  source  review 
for  new  sources  and  modifications  that 
are  major  for  NOx,  and  the  NOx  related 
requirements  of  general  and 
transportation  conformity  provisions.  If 
a  violation  of  the  ozone  NAAQS  ocCljrs 
in  the  Toledo  or  Dayton  area(s).  the 
exemptions  from  the  requirements  of 
Section  182(f)  of  the  Act  in  the 
applicable  area(s)  shall  not  apply 

irK  Dor.  94-18233  Filed  7-25-94;  8:45  am] 
BtLLING  CODE  G560-60-M 


37950 


Proposec  Rules 


Federal  Register 

Vol.  59.  No.  142 
Tuesday,  luly  26.  1994 


Federal  Register  /  Vol.  59.  No.  142  /  Tuesday.  July  26.  1994  /  Proposed  Rules  37951 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tha  (mMk  of  the  proposed 
issuance  of  njtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporturWt)  to  participate  in  ttie 
rule  making  pnor  to  thi  t  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20  aiid  35 
[Docket  No.  PRM-3S- 1 1) 


American  Medical 


Reg 


AGENCY:  Nuclear 
Commission. 
ACTION:  Petition  for 
of  receipt. 


summary:  The  Nucl  ear  Regulatory 


Commission  (NRC) 


Association 


ulatory 
rulemaking;  Notice 


is  publishing  for 


public  comment  a  r  otice  of  receipt  of  a 
petition  for  rulemal  mg.  dated  March  28, 
1994,  which  was  filed  with  the 
Commission  by  the  American  Medical 
Association  (AMA)  The  petition  was 
docketed  by  the  NR  C  on  April  20, 1994. 
and  has  been  assigr  ed  Docket  No.  PRM- 
35-11.  The  petitioner  requests  that  the 
NRC  amend  its  regi  lations  to  recognize 
that  current  medica  practice  concerning 
the  therapeutic  usei  of  I "',  particularly 
in  outpiatient  settin]  s,  is  effective  and 
safe  for  the  public,  ^he  petitioner  also 
requests  that  the  Nl  C  formally 
recognize  that  adeq  late  home 
confinement  precai  tions  reduce  the 
hazards  associated  vith  radioisotopes 
sufficiently  to  elimi  tiate  the  need  for 
hospitalization  folli  iwing  therapeutic 
administration  of  rediopharmaceuticals. 
The  petitioner  also  -equests  that  the 
NRC  increase  the  e)  temal  radiation 
limit  for  the  public  Tom  100  mRem/year 
to  500  mRem/year. 

DATES:  Submit  com  nents  by  October  11. 
1994.  Comments  re  ;eived  after  this  date 
will  be  considered  f  it  is  practical  to  do 
so,  but  the  Commis  ;ion  is  able  to  assure 
consideration  only  or  comments 
received  on  or  befoi  e  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20  >55,  Attention: 
Docketing  and  Serv  ce  Branch.  Hand 
deliver  comments  t ):  11555  Rockville 
Pike.  Rockville,  Ma7land,  between  7:45 
am  and  4:15  pm  Fe  leral  workdays. 


For  a  copy  of  the  petition,  urrite  the 
Rules  Review  and  E)irectives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301^15-7163  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  {>etitioner  states  that  in  order  to 
"provide  adequate  protection  of  public 
health  and  safety"  and  to  observe  "the 
principle  of  keeping  all  radiation 
exposures  'as  low  as  is  reasonably 
achievable,' "  the  NRC  has  revised  its 
standards  for  protection  against 
radiation.  NRC  proposed  a  revision  of 
the  regulations  governing  radiation  use 
and  exposure  limits  in  1976. 
Modifications  of  the  revised  regulation 
were  proposed  in  1979, 1980, 1983, 
1985,  and  1986.  Revised  regulations 
were  published  May  21,  1991  (56  FR 
23360).  to  become  effective  June  21, 
1991,  and  to  be  fully  implemented  by 
January  1, 1993  (later  extended  to 
January  1,  1994,  see  57  FR  38588; 
August  26, 1992).  The  petitioner  states 
that  the  section  of  the  final  rule  relevant 
to  outpatient  treatment  with  I  "i  or 
other  radiopharmaceuticals  (§  20.1301) 
reduces  the  radiation  exposure  limit  to  . 
the  public  from  500  mRem/year  to  100 
mRem/year. 

The  petitioner  believes  that  §  20.1301 
will  have  an  adverse  impact  on  the 
availability  and  the  cost  of  treatment  of 
thjToid  disease,  which  will  outweigh 
the  advantages  of  reduced  radiation 
exposure  to  the  public.  Therefore,  the 
petitioner  requests  that  this  provision  be 
amended  to  restore  the  previous 
external  radiation  limit  of  500  mRem/ 
year. 

Petition 

The  AMA,  following  a  report  of  its 
Council  on  Scientific  Affairs  (CSA 


Report  F  (A-92)),  submitted  a  petition 
for  rulemaking  to  the  NRC.  The 
petitioner  also  submitted  CSA  Report  F 
in  support  of  the  petition.  The  petitioner 
states  that  the  medical  use  of  inorganic 
sodium  P3^  has  been  an  effective 
component  of  medical  practice  for  over 
35  years.  The  petitioner  also  states  that 
radioactive  biologicals,  such  as 
monoclonal  antibodies  labeled  with 
p3i,  have  been  added  to  the  physician's 
armamentarium.  The  petitioner  believes 
that  the  ability  of  the  physician  to 
administer  I  ^^i  on  an  outpatient  basis 
has  maintained  the  accessibility  and  . 
minimized  the  costs  of  these  tr^satments. 
According  to  the  petitioner,  patients 
treated  with  I  '^^  must  contain  no  more 
than  30  mCi  total  body  activity  before 
they  may  be  released  from  the  treatment 
facility.  The  petitioner  states  that 
therapeutic  use  of  p3i,  particularly  in 
the  treatment  of  thyroid  carcinoma, 
often  requires  doses  in  excess  of  30  mCi, 
and  may  require  doses  as  great  as  400 
mCi. 

The  petitioner  states  that  because 
doses  of  30  mCi  of  I"'  are  substantially 
below  the  doses  typically  used  to  treat 
th>Toid  carcinoma,  treatment  of  up  to 
10,000  cancer  patients  annually  with 
appropriate  doses  would  require  the 
hospitalization  of  the  patients  under  the 
revised  regulation  (10  CFR  20.13ai). 
The  petitioner  argues  that  this  new 
radiation  exposure  limit  set  by  the  NRC 
is  inconsistent  with  medical  experience 
and  is  not  necessary  in  order  to  protect 
the  public  from  radiation  hazards.  The 
petitioner  states  that  the  new  radiation 
exposure  limit  will  reduce  both  early 
release  of  patients  and  the  treatment  of 
patients  at  home,  thus  creating 
potentially  avoidable  hospital  inpatient 
costs  and  burdens  on  the  health  care 
delivery  system. 

Suggested  Changes  to  the  Regulations 

The  petitioner  requests  that  tlie 
following  amendments  to  the  NRC's 
regulations  be  made: 

1.  Reinstate  §20.107  from  the 
regulations  in  effect  before  the  1991 
amendments  to  Part  20.  The  added 
section  would  read  as  follows: 

Section  20.107    Medical  Diagnosis  and 
Therapy. 

Nothing  in  the  regulations  of  this  part 
shall  be  interpreted  as  limiting  the 
intentional  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  medical  therapy. 


2.  Section  35.75  should  be  revised  to 
read  as  follows: 

Section  35.75    Release  of  Patients 
Containing  Radiopharmaceuticals  or 
Permanent  Implants. 

A  licensee  may  not  authorize  release 
from  confinement  for  medical  care  any 
patient  administered  a 
radiopharmaceutical  or  a  permanent 
implant  until  the  measured  dose  rate 
from  the  patient  is  less  than  5  millirems 
per  hour  at  a  distance  of  one  meter  or 
the  cumulative  dose  to  individual 
members  of  the  public  will  be  less  than 
500  millirems  per  year. 

3.  In  §  35.310(a),  the  introductory  text 
of  paragraph  (a)  should  be  revised  to 
read  as  follows: 

Section  35.310    Safety  Instruction. 

(a)  A  licensee  shall  provide 
reasonable  and  adequate  radiation 
instruction  for  all  personnel  caring  for 
the  patient  receiving 
radiopharmaceutical  therapy  and 
confined  for  compliance  with  §  35.75  of 
this  chapter. 

4.  In  §  35.315(a),  the  introductory 
paragraph  should  be  revised  to  read  as 
follows: 

Section  35.315     Safety  Precautions. 

(a)  For  each  patient  receiving 
rddiopharmaceutical  therapy  and 
confined  for  compUance  with  §  35.75  of 
this  chapter,  a  licensee  shall: 

The  AMA  believes  that  these 
amendments  will  have  a  beneficial 
impact  on  the  availability  and  cost  of 
treatment  of  thyroid  disease  while 
maintaining  safeguards  to  the  health  of 
the  public. 

Related  Petitions  and  Proposed  Rule 

On  December  26.  1990.  Carol  S. 
Marcus,  MD,  filed  a  petition  for 
rulemaking  with  the  NRC  (PRM-20-20). 
Dr.  Marcus  requested  that  the  NRC 
restore  the  radiation  dose  limit  in  the 
amended  standards  for  protection 
against  radiation  that  can  be  absorbed 
by  members  of  the  pubfic  from  patients 
receiving  radiopharmaceuticals  for 
diagnosis  or  therapy  from  100  mRem/ 
year  to  500  mRem/year.  Dr.  Marcus 
opposed  the  newly  effective  radiation 
dose  limit  in  10  CFR  20.1301  because  of 
the  impact  of  this  lower  limit  on 
outpatient  medical  procedures.  She 
believed  that  therapeutically  effective 
doses  of  P3i  may  result  in  exposure  to 
the  public  within  the  immediate 
surroundings  of  greater  than  100  but 
less  than  500  mRem/year.  She  stated 
that  some  procedures  utilizing 


radioisotopic  materials  that  have 
routinely  been  performed  on  an 
outpatient  basis  would  require 
hospitalization  for  regulatory  rather 
than  medical  reasons.  She  also  beUeved 
that  enforced  hospitalization  would 
significantly  increase  the  cost  of 
medical  care  and  possibly  result  in  the 
patient's  inability  to  receive  that  care. 

On  October  5.  1991,  the  American 
College  of  Nuclear  Medicine  (ACNM) 
filed  a  petition  for  rulemaking  with  the 
NRC  (PRM-35-10).  On  April  14, 1992, 
the  ACNM  filed  an  amendment  to  its 
original  petition  (PRM-35-10A).  The 
ACNM  requested  that  the  NRC  adopt  a 
dose  limit  of  500  mRem/year  for 
nonpatients  and  permit  licensees  to 
authorize  release  from  hospitalization 
any  patient  administered  a 
radiopharmaceutical  regardless  of  the 
activity  in  the  patient  by  defining 
"confinement"  to  include  not  only 
confinement  in  a  hospital,  but  also 
confinement  in  a  private  residence.  The 
ACNM  stated  that  their  request  is  in  the 
best  interest  of  patients  who  require 
access  to  affordable  quality  care  while 
allowing  them  to  be  diagnosed  and 
treated  on  an  outpatient  basis  instead  of 
being  confined  to  a  hospital.  The  ACNM 
believed  that  temporary  home 
confinement  should  be  allowed  instead 
of  mandating  hospitalization.  The 
ACNM  stated  that  published  scientific 
papers  attest  to  the  safety  of  outpatient 
radiopharmaceutical  therapy  in  doses  of 
up  to  400  millicuries  of  I  '-^'Nal. 

On  June  15.  1994  (59  FR  30724),  the 
Commission  published  a  proposed  rule 
addressing  the  issues  raised  in  PRM- 
20-20  and  PRM-35-10.  The  petitioner 
and  commenters  are  advised  to  review 
and  comment  on  this  proposed  rule.  It 
provides  the  Commission's  position  on 
the  fundamental  concern  underlying  the 
current  petition.  In  the  proposed  rule, 
the  Commission  states  that  the 
provisions  of  10  CFR  35.75  govern  the 
release  of  patients,  not  the  provisions  in 
10  CFR  20.1301.  Consequently, 
commenters  should  comment  on  PRM- 
35-1 1  in  this  context  because  most  of 
the  issues  raised  in  this  petition  are 
addressed  in  the  proposed  rule.  The 
NRC  staff  also  issued  NRC  Information 
Notice  No.  94-09.  dated  February'  3, 
1 994,  entitled  "Release  of  Patients  with 
Residual  Radioactivity  from  Medical 
Treatment  and  Control  of  Areas  Due  to 
Presence  of  Patients  Containing 
Radioactivity  Following  Implementation 
of  Revised  10  CFR  Part  20,  "  which 
provided  the  NRC  staffs  interim 
guidance  governed  by  10  CFR  35.75. 

Dated  at  Rockville,  Maryland,  this  20th  day 
ofIulvl994. 


For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 

Acting  Secretary  of  the  Commiss:ion 
|FR  Doc.  94-18112  Filed  7-25-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Notice  of  meetings  and  agendas. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA).  notice  is  hereby  given  of  the 
schedule  of  two  Committee  meetings  of 
the  Steel  Erection  Negotiated 
Rulemaking  Advisory  Committee 
(SENRAC).  Notice  is  also  given  of  the 
locations  and  agendas  for  the  meetings. 
These  meetings  are  open  to  the  public. 
Information  on  room  numbers  will  be 
available  in  the  lobby  of  the  designated 
building.  A  schedule  of  additional 
meetings  will  be  provided  in  a  friture 
notice. 

DATES:  (1)  Boston:  August  16-18,  1994 
The  meeting  will  begin  at  10  a.m.  on 
August  16,  1994. 

(2)  Washington.  DC:  September  20- 
22,  1994.  The  meeting  will  begin  at  10 
a.m.  on  September  20,  1994. 
ADDRESSES:  (1)  Boston:  Swissotel.  One 
Avenue  de  Lafayette,  Boston,  MA 
02111,  (617)4^1-2600. 

(2)  Washington.  DC:  Qualify  Hotel- 
Capitol  Hill,  415  New  Jersey  Avenue. 
NW.,  Washington.  DC  20001.  (202)  638- 
1616. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  OSHA,  US. 
Department  of  Labor,  Office  of 
Information  and  Consumer  Affairs. 
Room  N-3647,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210: 
Telephone:  (202)  219-8151 
SUPPLEMENTARY  INFORMATION:  On  Mav 
11,  1994,  OSHA  announced  that  it  had 
established  the  Steel  Erection 
Negotiated  J?ulemaking  Ad\isorv 
Committee  (SENRAC)  (59  FR  24389)  in 
accordance  with  the  Federal  Advisor\' 
Committee  Act  (FACA),  the  Negotiated 
Rulemaking  Act  of  1990  (NRA)  and 
sertion  7(b)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  to  resolve 
issues  associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking  on 
Steel  Erection.  Appointees  to  the 
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Committee  include  representatives  from 
labor,  industry,  pul  ilic  interests  and 
government  agenci  ss. 

The  first  two  SEf  RAC  meetings  were 
held  in  Bethesda,  ^  laryland  on  June  14- 
16.  1994  and  in  Dei  iver,  Colorado  on 
July  11-13.  1994.  T  he  Committee 
established  workgn  )ups  to  address 
issues  on  fall  prot»  lion,  allocation  of 
responsibility,  con;  truction 
specifications,  and  scope  of  the 
standard.  Also,  the  Committee 
groundrules  were  fdrmally  adopted. 

Agenda  for  the  m  eetings  are  as 
follows; 

Boston:  On  August  16th  the  full 
Committee  will  me  >t  in  the  morning 
with  workgroup  m«  etings  in  the 
afternoon;  August  1 7th  will  consist  of 
workgroup  meetings  all  day;  and.  on 
August  18th  workgroup  meetings  will 
be  held  in  the  morning  followed  by  a 
full  Committee  meeting. 

Washington:  To  1:  e  determined  at  the 
August  16-18  meet  ng. 

All  interested  paities  are  invited  to 
attend  both  the  wor  Icgroup  and  full 
Committee  meetings  at  the  times  and 
places  indicated  abi  we.  No  advanced 
registration  is  requi  ■ed.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Ir  dividuals  with 
disabilities  wishing  to  attend  should 
contact  the  Fadlital  or  to  obtain 
appropriate  accomr  lodations. 

During  the  meeting,  members  of  the 
general  public  may  request  permission 
to  informally  addre  \s  the  full  Committee 
and  workgroups. 

Minutes  of  tne  m(  etings  and  materials 
prepared  for  the  Co;  nmittee  v^-ill  be 
available  for  public  inspection  at  the 
OSHA  Docket  Offic  !.  N-2625.  200 
Constitution  Ave..  riW.,  Washington, 
DC  20210;  Telephone  (202)  219-7894. 
Copies  of  these  maturials  may  also  be 
obtained  by  sending  a  written  request  to 
the  Facilitator.  Also ,  certain  materials 
including  meeting  r  linutes,  issues  for 
resolution  and  noti(  es  can  be  obtained 
through  the  use  oft  le  OSHARULE 
Forum  in  the  Depar  ment  of  Labor 
Electronic  Bulletin  Joard  System  (Labor 
News).  The  Labor  News  can  be  accessed 
via  modem  at  (202)  219-4784.  Modem 
settings  should  be:  (Data-Bit  Words,  1 
Stop  Bit.  Parity  =  N(  me.  and  BAUD 
speeds  up  to  14.400 

The  Facilitator,  P  lilip  J.  Harter,  can 
be  reached  at  Suite  i04.  2301  M  Street, 
NW.,  Washington,  I C  20037;  Telephone 
(202)  887-1033.  FA  (  (202)  833-1036. 

Authority 

This  document  w  is  prepared  under 
the  direction  of  Jose  )h  A.  Dear, 
Assistant  Secretary  )f  Labor  for 
Occupational  Safet>  and  Health,  U.S. 
Department  of  Labo  •.  200  Constitution 


Avenue.  NW..  Washington,  EX:  20210. 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990, 104  Stat.  4969. 
Title  5  U.S.C.  561  et  seq  ;  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970.  84  Stat.  1597.  Title 
29  U.S.C.  656. 

Sijyied  at  Washington.  DC.  this  20th  dayof 
luly.  1994. 
loseph  A.  Dear, 
Assistant  Secretary  of  Labor. 
IFR  Doc.  94-18106  Filed  7-25-94;  8:45  ami 

BILUNG  CODE  4510-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  784  and  817 
RIN  1029-AB69 

Permanent  Regulatory  Program; 
Underground  Mining  Permit 
Application  Requirements; 
Underground  Mining  Performance 
Standards 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
actjon:  Reopening  of  public  comment 
period  on  proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(EXDI)  is  reopening  the  public  comment 
period  on  the  proposed  rule  published 
in  the  September  24. 1993,  Federal 
Register  (57  FR  50174)  to  provide  for 
review  and  comment  on  additional 
information  which  has  been  added  to 
the  Administrative  Record.  Public 
comments  are  also  being  sought  on 
limited  aspects  of  water  replacement 
requirements.  The  proposed  rule  would 
amend  the  regulations  applicable  to 
underground  coal  mining  and  the 
control  of  subsidence-caused  damage  to 
lands  and  structures  through  the 
adoption  of  a  number  of  permitting 
requirements  and  performance 
standards. 

DATES:  Written  Comments: OSM  will 
accept  written  comments  only  on 
specific  items  and  issues  related  to  the 
proposed  rule  that  are  further  described 
under  SUPPLEMENTARY  INFORMATION. 
OSM  will  accept  written  comments 
until  5  p.m.  Eastern  time  on  August  25. 
1994. 

ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  660.  800 
North  Capitol  St.  NW..  Washington,  DC; 
or  mail  to  the  Office  of  Surface  Mining 


Reclamation  and  Enforcement, 
Administrative  Record,  Room  660  NC. 
1951  Constitution  Avenue,  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  R.  Brokerick,  Branch  of  Federal 
and  Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  telephone  (202)  208-2564. 
SUPPI.EMENTARY  INFORMATION:  On 
September  24. 1993  (58  FR  50174),  OSM 
published  a  proposed  rule  which  would 
require  all  underground  coal  mining 
operations  conducted  after  October  24. 
1992.  to  promptly  repair  or  compensate 
for  material  damage  to  non-commercial 
buildings  and  occupied  residential 
dwellings  and  related  structures  as  a 
result  of  subsidence  due  to  underground 
coal  mining  operations;  rehabilitate, 
restore,  or  replace  identified  structures 
and  compensate  owners  in  the  full 
amount  of  the  diminution  in  value 
resulting  from  the  subsidence;  replace 
water  supplies  which  have  been 
adversely  affected  by  underground  coal 
mining  operations;  perform  a  pre- 
subsidence  survey  and  repair  or 
compensate  for  subsidence-related 
damage  caused  by  underground  mining 
activities  to  structures  or  facilities;  and 
provide,  when  necessary,  an  additional 
performance  bond  to  cover  subsidence- 
related  material  damage.  The  proposed 
rule  provides  for  broader  protection  of 
structures  by  removing  the  provision 
that  imposes  a  State  law  limitation  on 
an  underground  coal  mine  operator's 
liability  for  damage  to  structures. 
Performance  standards  required  by  the 
Energy  Policy  Act  of  1992  would  be 
enforceable  nationwide  immediately 
upon  the  effective  date  of  the  final  rule. 

OSM  held  public  hearings  on  the 
proposed  subsidence  rule  in  Harrisburg. 
Pennsylvania.  November  8, 1993; 
Columbus,  Ohio,  November  9.  1993; 
Whitesburg,  Kentucky,  November  16. 
1993;  Salt  Uke  City.  Utah,  November 
17. 1993;  Washington,  DC,  November 
19,  1993;  and  Washington, 
Pennsylvania,  November  22,  1993. 

The  comment  period  for  the  proposed 
rule  closed  on  January  24, 1994  (as 
extended  on  November  22. 1993.  58  FR 
61638).  Subsequently,  in  the  course  of 
analyzing  the  comments  received  on  the 
proposed  rule  OSM  discussed 
subsidence-related  issues  with  coal 
operators  and  citizens  during  an  on-site 
tour  of  coal  fields.  OSM  is  reopening  the 
comment  period  to  allow  interested 
persons  time  to  review  additional 
material  which  consists  of  meeting 
notes  from  these  discussions  and 
handouts  and  a  video  tape  received 


during  the  field  tour.  This  information 
has  been  added  to  the  Administrative 
Record  and  can  be  reviewed  at  the 
address  noted  above.  This  information 
will  also  be  available  for  review  at  the 
following  OSM  offices:  Eastern  Support 
Center,  10  Parkway  Center,  Pittsburgh, 
PA;  Western  Support  Center.  1999 
Broadway,  Suite  3320.  Denver.  CO; 
Harrisburg  Transportation  Center. 
Fourth  and  Market  Streets,  Suite  3C, 
Harrisburg,  PA;  Eastland  Professional 
Plaza.  4480  Refugee  Road.  Suite  201,- 
Columbus.  OH;  603  Morris  Street. 
Charleston.  WV;  530  Gay  Street.  Suite 
500.  Knoxville,  TN;  and  2675  Regency 
Road.  Lexington,  KY. 

In  addition,  as  a  result  of  comments 
received  during  the  initial  comment 
period  on  the  proposed  rule  and 
requests  by  States  and  OSM  field  offices 
to  clarify  the  requirement  for 
replacement  of  water  supplies.  OSM  is 
considering  an  alternative  provision. 
The  alternative  would  further  define 
what  sections  717(b)  and  720(a)(2)  of 
SMCRA  mean  when  they  provide  that 
an  operator  must  replace  certain  types 
of  water  supplies.  OSM  is  considering 
adding  a  provision  in  the  final 
rulemaking  that,  when  the  owner 
confirms  in  writing  that  the  owner  does 
not  desire  replacement  of  the  delivery 
system,  and  no  such  system  is  needed 
for  either  the  existing  or  approved 
postmining  land  uses,  the  operator  may 
provide  replacement  of  the  water  supply 
by  demonstrating  that  an  equivalent 
water  source  exists  that  can  be 
developed  if  desired  by  future  owners. 
OSM  is  requesting  comment  on  this 
procedure,  by  which  an  owner  of 
interest  could  forgo  replacement  of  the 
water  delivery  system  if  the  system  is 
not  essential  to  maintenance  of  the 
existing  land  use  of  attainment  of  the 
postmining  land  use.  The  operator 
would  still  be  required  to  demonstrate 
the  presence  and  availability  of  a  water 
source  equivalent  to  premining  quantity 
and  quality,  so  that  the  current  owner  of 
interest  or  his  or  her  successor  could   . 
utilize  the  water  if  desired  in  the  future. 
Thus,  the  owner  would  have  the  option 
of  forgoing  installation  of  a  delivery 
system,  in  those  circumstances  in  which 
the  system  would  be  neither  wanted  or 
needed,  and  would  not  be  used  if 
installed. 

Comments  will  now  be  accepted  until 
5  p.m.  local  time  on  August  25. 1994. 

Dated:  July  20, 1994, 
Robert  J.  Uram, 

Director,  Office  of  Surface  Mining, 
Reclamation  and  Enforcement. 
IFR  Doc  94-18118  Filed  7-25-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  865 

Personnel  Review  Boards 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  amend  Part  865  of 
Chapter  Vn,  Title  32.  Code  of  Federal 
Regulations,  by  revising  Subpart  A.  Air 
Force  Board  for  Correction  of  Military 
Records.  Subpart  A  establishes 
procedures  for  the  consideration  of 
applications  for  the  correction  of 
military  records  and  provides  guidance 
to  applicants  and  others  interested  in 
the  process.  This  revision  incorporates 
format  changes  and  clarifies  various 
minor  provisions  of  the  subpart.  The 
public  is  invited  to  participate  in  this 
rulemaking  by  submitting  comments  to 
the  point  of  contact  listed  below. 

DATES:  Comments  must  be  received  no 
later  than  September  26. 1994. 

ADDRESSES:  Comments  should  be 
submitted  to:  Executive  Director.  Air 
Force  Board  for  Correction  of  Military 
Records.  1535  Command  Drive.  EE 
Wing.  3rd  Floor.  Andrews  AFB  MD 
20331-7002. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Bruce  Braswell.  Executive  Director. 
(301) 981-5727. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  has 
determined  that  this  proposed  rule  is 
not  a  major  rule  because  it  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  The  Assistant  Secretary 
of  the  Air  Force  (Manpower.  Reserve 
Afi^airs.  Installations  and  Environment) 
certifies  that  this  rule  is  exempt  ftt)m 
the  requirements  of  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601-611,  and 
does  not  have  a  significant  economic 
impact  on  small  entities  as  defined  by 
the  Act.  This  rule  imposes  no  obligatory 
information  i-equirements  beyond 
internal  Air  Force  use. 

List  of  Subjects  in  32  CFR  Part  865 

Administrative  practices  and 
procedures.  Military  personnel. 
Records. 

Accordingly.  32  CFR  Part  865, 
Subpart  A.  is  proposed  to  be  revised  to 
read  as  follows: 


PART  86S-PERSONNEL  REVIEW 
BOARDS 

Subpart  A— Air  Force  Board  for  Correction 
of  Military  Records 

Sec. 

865.0  Purpose. 

865. 1  Setup  of  the  Board. 

865.2  Board  responsibilities. 

865.3  Application  procedures. 

865.4  Board  actions, 

865.5  Decision  of  the  Secretary  of  the  Air 
Force. 

865.6  Reconsideration  of  applications. 

865.7  Action  after  final  decision. 

865.8  Miscellaneous  provisions. 

Subpart  A — Air  Force  Board  tor 
Correction  of  Military  Records 

Authority:  10  U.S.C.  1034,  1552. 

§865.0    Purpose. 

This  subpart  sets  up  procedures  for 
correction  of  military  records  to  remedy 
error  or  injustice.  It  tells  how  to  apply 
for  correction  of  military  records  and 
how  the  Air  Force  Board  for  Correction 
of  Military  Records  (AFBCMR,  or  the 
Board)  considers  applications.  It  defines 
the  Board's  authority  to  act  on 
applications.  It  directs  collecting  and 
maintaining  information  subject  to  the 
Privacy  Act  of  1974  authorized  by  10 
U.S.C.  1034  and  1552.  System  of 
Records  notice  F035  SAFCB  A.  Military 
Records  Processed  by  the  Air  Force 
Correction  Board,  applies. 

§  865.1     Setup  of  the  Board. 

The  AFBCMR  operates  within  the 
Office  of  the  Secretary  of  the  Air  Force 
according  to  10  U.S.C.  1552.  The  Board 
consists  of  civilians  in  the  executive 
part  of  the  Department  of  the  Air  Force 
who  are  appointed  and  serve  at  the 
pleasure  of  the  Secretary  of  the  Air 
Force.  Three  members  constitute  a 
quorum  of  the  Board. 

§  865.2    Board  responsibilities. 

(a)  Considering  applications.  The 
Board  considers  all  applications 
properly  brought  before  it.  In 
appropriate  cases,  it  directs  correction 
of  military  records  to  remove  an  error  or 
injustice,  or  recommends  such 
correction. 

(b)  Recommending  action.  When  an 
•applicant  alleges  reprisal  under  the 

Military  Whistleblowers  Protection  Act, 
10  U.S.C  1034.  the  Board  may 
recommend  to  the  Secretary  of  the  Air 
Force  that  disciplinary  or  administrative 
action  be  taken  against  those 
responsible  for  the  reprisal. 

(c)  Deciding  cases.  The  Board 
normally  decides  cases  on  the  evidence 
of  record.  It  is  not  an  investigative  body. 
However,  the  Board  may.  in  its 
discretion,  hold  a  hearing  or  call  for 
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$865.3    Application 

(a)  Who  may  a 

(1)  In  most  cases 
member  or  former 
Force,  since  the 
the  applicant  and 
military  records. 

(2)  An  applicant 
interest  may  reques; 
another  person's  m 
that  person  is 
or  her  own  behalf,  i 
deceased.  Dependii 
circumstances,  a  ch 
or  other  close  relati 
representative  (such 
evecutor)  of  the 
member  may  be  abli  * 
interest.  Applicants 
proper  interest  with 
when  requesting 
person's  military 

(b)  Getting  forms 
a  DD  Form  149. 
Correction  of  Mili 
Provisions  of  Title 
1552. and  Air 
Applicants'  Guide 
Board  forCorrectior 
(AFBCMR).  from: 

( 1 )  Any  Air  Force 
Fii^ht  (MPF)  or  pub 
distribution  office. 

(2)  Most  veterans 
organization. 

(3)  The  Air  Force 
Office.  SAF/MIBR.  : 
Suite  40.  Randolph 
4742. 

(4)  The  AFBCMR 
Drive.  EE  Wing  3rd 
MD  20331-70D2. 

{■■:.]  Preparation.  Bi 
applicants  should: 

(1)  Review  Air 

(2)  Discuss  their 
finance  office,  or 
officials.  Errors  can 
administratively  wi 
Board. 

(31  Exhaust  other 
administrative  remefcl 
Board  may  return  t 
considering  it). 

(d)  Submitting  tht 
Applicants  should 
applicable  sections 
including  at  least 

(l)The  name 
member  served. 

(2)  The  member's 
number  or  Air  Forct 

(3)  The  applicant 
address. 

(4)  The  specific 
being  requested. 


trocedures. 
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as  a  guardian  or 
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will  send  proof  of 
the  application 
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Record  Under  the 
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the  Air  Force 
of  Militarv  Records 


Military  Personnel 
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current  mailing 
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(5)  Proof  of  proper  interest  if 
requesting  correction  of  another 
person's  records. 

(6)  The  applicant's  signature. 

(e)  Applicants  should  mail  the 
original  signed  DD  Form  149  and  any 
supporting  documents  to  the  Air  Force 
address  on  the  back  of  the  form. 

(f)  Meeting  time  limits.  Ordinarily, 
applicants  must  file  an  application 
within  3  years  after  the  error  or  injustice 
was  discovered,  or,  with  due  diligence, 
should  have  been  discovered.  An 
application  filed  later  is  untimely  and 
may  be  denied  by  the  Board  on  that 
basis. 

(1)  The  Board  may  excuse  untimely 
filing  in  the  interest  of  justice. 

(2)  If  the  appHcation  is  filed  late, 
applicants  should  explain  why  it  would 
be  in  the  interest  of  justice  for  the  Board 
to  waive  the  time  limits. 

(g)  Stay  of  other  proceedings. 
Applying  to  the  AFBCMR  does  not  stay 
other  proceedings. 

(h)  Counsel  representation. 
Applicants  may  be  represented  by . 
counsel,  at  their  own  expense. 

(1)  The  term  "counsel"  includes 
members  in  good  standing  of  the  bar  of 
any  state,  accredited  representatives  of 
veterans'  organizations  recognized 
under  38  U.S.C  3402,  and  other  persons 
determined  by  the  Executive  Director  of 
the  Board  to  be  competent  to  represent 
the  interests  of  the  appUcant. 

(2)  See  Department  of  Defense 
Directive  7050.6.  Military 
Whistleblower  Protection  Act,  3 
September  1992.'  for  special  provisions 
for  counsel  in  cases  processed  under  10 
U.S.C.  1034. 

(i)  Page  limitations  on  briefs.  Briefs  in 
support  of  applications: 

(1)  May  not  exceed  25  double-spaced 
typewritten  pages. 

(2)  Must  be  typed  on  one  side  of  a 
page  only  with  not  more  than  12 
characters  per  inch. 

(3)  Must  be  assembled  in  a  manner 
that  permits  easy  reproduction. 

(j)  Responses  to  advisory  opinions 
must  not  exceed  10  double-spaced 
typewritten  pages  and  meet  iJie  other 
requirements  for  briefs. 

(k)  These  limitations  do  not  apply  to 
supporting  documentary  evidence. 

(1)  In  complex  cases  and  upon  request, 
the  Executive  Director  of  the  Board  may 
waive  these  limitations. 

(m)  Withdrawing  applications. 
Applicants  may  withdraw  an 
application  at  any  time  before  the 
Board's  decision.  Withdrawal  does  not 
stay  the  3-year  time  Umit. 


'  Copies  of  the  publicaiion  are  dvaiidble.  at  i.o-.t. 
t-.  ra  the  National  Technical  Information  Service. 
U.S.  Depanment  of  Commerce.  52e.S  Port  Rnv.il 
KrwJ.  Spriii^fielrt.  V.\  221fn. 


§665.4   Board  actions. 

(a)  Board  information  sources.  The 
applicant  has  the  burden  of  providing 
evidence  of  probable  error  or  injustice. 
However,  the  Board: 

(1)  May  get  additional  information 
and  advisory  opinions  on  an  application 
from  any  Air  Force  organization  or 
official. 

(2)  May  require  the  applicant  to 
furnish  additional  information 
necessary  to  decide  the  case. 

(b)  Applicemts  will  normally  be  given 
an  opportunity  to  review  and  comment 
on  advisorj-  opinions  and  additional 
information  obtained  by  the  Board. 

(c)  Consideration  by  the  Board.  A 
panel  consisting  of  at  least  three  board 
members  considers  each  application 
One  panel  member  serves  as  its  chair. 
The  panel's  actions  and  decisions 
constitute  the  actions  and  decisions  of 
the  Board. 

(d)  The  panel  may  decide  the  case  in 
executive  session  or  authorize  a  hearing. 
When  a  hearing  is  authorized,  the 
procedures  in  paragraph  (f}  of  this 
section  apply. 

(e)  Board  deliberations.  Normally 
only  members  of  the  Board  and  Board 
staff  will  be  present  during 
deliberations.  The  panel  chair  may 
permit  observers  for  training  purposes 
or  otherwise  in  furtherance  of  the 
functions  of  the  Board. 

(f)  Board  hearings.  The  Board  in  its 
sole  discretion  determines  whether  to 
grant  a  hearing.  Applicants  do  not  have 
a  right  to  a  hearing  before  the  Board. 

(g)  The  Executive  Director  will  notify 
the  applicant  or  counsel,  if  any.  of  the 
time  and  place  of  the  hearing.  Written 
notice  will  be  mailed  30  days  in 
advance  of  the  hearing  unless  the  notice 
period  is  waived  by  the  applicant.  The 
applicant  will  respond  not  later  than  15 
days  before  the  hearing  date,  accepting 
or  declining  the  offer  of  a  hearing  and. 
if  accepting,  provide  information 
pertaining  to  counsel  and  witnesses. 
The  Board  will  decide  the  case  in 
executive  session  if  the  applicant 
declines  the  hearing  or  fails  to  appear. 

(h)  When  granted  a  hearing,  the 
applicant  may  appear  before  the  Board 
in  person,  represented  by  counsel,  or  in 
person  with  counsel  and  may  present 
witnesses.  It  is  the  applicant's 
responsibility  to  notify  witnesses, 
arrange  for  their  attendance  at  the 
hearing,  and  pay  any  associated  costs. 

(i)  The  panel  chair  conducts  the 
hearing,  maintains  order,  and  ensures 
the  applicant  receives  a  full  and  fair 
opportunity  to  be  heard.  Formal  rules  of 
evidence  do  not  apply,  but  the  panel 
observes  reasonable  bounds  of 
competency,  relevancy,  and  materiality. 
Witnesses  other  than  the  applicant  will 
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not  be  present  except  when  testifying. 
Witnesses  will  testify  under  oath  or 
affirmation.  A  recortJer  will  record  the 
proceedings  verbatim.  The  chair  will 
normally  limit  hearings  to  2  hours  but 
may  allow  more  time  if  necessary  to 
ensure  a  full  and  fair  hearing. 

(j)  Additional  provisions  apply  to 
cases  processed  under  10  U.S.C.  1034. 
See  DoDD  7050.6.2 

(k)  The  Board  will  not  deny  or 
recommend  denial  of  an  application  on 
the  sole  ground  that  the  issue  already 
has  been  decided  by  the  Secretary  of  the 
Air  Force  or  the  President  of  the  United 
States  in  another  proceeding. 

(1)  Board  decisions.  The  panel's 
majority  vote  constitutes  the  action  of 
the  Bosurd.  The  Board's  decision  will  be 
in  writing  and  will  include 
determinations  on  the  following  issues: 

(1)  Whether  the  provisions  of  the 
Militaryjiyhistleblowers  Protection  Act 
apply  to  the  application.  This 
determination  is  needed  only  when  the 
applicant  invokes  the  protection  of  the 
Act,  or  when  the  question  of  its 
applicabiUty  is  otherwise  raised  by  the 
evidence. 

(2)  Whether  the  application  was 
timely  filed  and.  if  not.  whether  the 
applicant  has  demonstrated  that  it 
would  be  in  the  interest  of  justice  to 
excuse  the  untimely  filing.  When  the 
Board  determines  that  an  application  is 
not  timely,  and  does  not  excuse  its 
untimeliness.  the  application  will  be 
denied  on  that  basis. 

(3)  Whether  the  applicant  has 
exhausted  all  available  and  effective 
administrative  remedies.  If  the  applicant 
has  not.  the  application  will  be  denied 
on  that  basis. 

(4)  Whether  the  applicant  has 
demonstrated  the  existence  of  an  error 
or  injustice  that  can  be  remedied 
effectively  through  correction  of  the 
applicant's  military  record  and,  if  so, 
what  corrections  are  needed  to  provide 
full  and  effective  relief. 

(5)  In  Military  Whistleblowers 
Protection  Act  cases  only,  whether  to 
recommend  to  the  Secretary  of  the  Air 
Force  that  disciplinary  or  administrative 
action  be  taken  against  any  Air  Force 
official  whom  the  Board  finds  to  have 
committed  an  act  of  reprisal  against  the 
applicant.  Any  determination  on  this 
issue  will  not  be  made  a  part  of  the 
Board's  record  of  proceedings  and  will 
not  be  given  to  the  applicant,  but  will 
be  provided  directly  to  the  Secretary  of 
the  Air  Force  under  separate  cover 

(§  865.2(b)). 

(m)  Record  of  proceedings.  The  Board 
staff  will  prepare  a  record  of 


2  See  footnote  to  §  a65.3(h)(2). 


proceedings  following  deliberations 
which  will  include: 

(1)  The  name  and  vote  of  each  Board 
member. 

(2)  The  application. 

(3)  Briefs  and  written  arguments. 

(4)  Docxmientary  evidence. 

(5)  A  hearing  transcript  if  a  hearing 
was  held. 

(6)  Advisory  opinions  and  applicants 
related  comments. 

.(7)  The  findings,  conclusions,  and 
recommendations  of  the  Board. 

(8)  Minority  reports,  if  any. 

(9)  Other  information  necessary  to 
show  a  true  and  complete  history  of  the 
proceedings. 

(n)  Minority  reports.  A  dissenting 
panel  member  may  prepare  a  minority 
report  which  may  address  any  aspect  of 
the  case. 

(0)  Separate  communications.  The 
Board  may  send  comments  or 
recommendations  to  the  Secretary  of  the 
Air  Force  as  to  administrative  or 
disciphnary  action  against  individuals 
found  to  have  committed  acts  of  reprisal 
prohibited  by  the  MiUtary 
Whistleblowers  Protection  Act  and  on 
other  matters  arising  from  an 
application  not  directly  related  to  the 
requested  correction  of  military  records. 
Such  comments  and  recommendations 
will  be  separately  communicated  and 
will  not  be  included  in  the  record  of 
proceedings  or  given  to  applicant  or 
counsel. 

(p)  Final  action  by  the  Board.  The 
Board  acts  for  the  Secretary  of  the  Air 
Force  and  its  decision  is  final  when  it: 

(1)  Denies  any  application  (except 
under  10  U.S.C.  1034) 

(2)  Grants  any  application  in  whole  or 
part  when  the  relief  was  recommended 
by  the  official  preparing  the  advisory 
opinion,  was  unanimously  agreed  to  by 
the  panel,  and  does  not  involve  an 
appointment  or  promotion  requiring 
confirmation  by  the  Senate. 

(q)  The  Board  sends  the  record  of 
proceedings  on  all  other  applications  to 
the  Secretary  of  the  Air  Force  or  his  or 
her  designee  for  final  decision. 

§865.5    Decision  of  the  Secretary  of  the  Air 
Force. 

(a)  The  Secretary  may  direct  such 
action  as  he  or  she  deems  appropriate 
on  each  case,  including  returning  the 
case  to  the  Board  for  further 
consideration.  Cases  retimied  to  the 
Board  for  further  reconsideration  will  be 
accompanied  by  a  brief  statement  of  the 
reasons  for  such  action.  If  the  Secretary 
does  not  accept  the  Board's 
recommendation,  the  decision  will  be  in 
writing  and  will  include  a  brief 
statement  of  the  grounds  for  denial. 

(b)  Decisions  in  cases  imder  the 
Military  Whistleblowers  Protection  Act. 


The  Secretary  will  issue  decisions  on 
such  cases  within  180  days  after  receipt 
of  the  case  and  will,  unless  the  full 
relief  requested  is  granted,  inform 
applicants  of  their  right  to  request 
review  of  the  decision  by  the  Secretary 
of  Defense  (SecDeQ.  Applicants  will  ' 
also  be  informed: 

(1)  Of  the  name  and  address  of  the 
official  to  whom  the  request  for  review 
must  be  submitted. 

(2)  That  the  request  for  review  must 
be  submitted  within  90  days  after 
receipt  of  the  decision  by  the  Secretary 
of  the  Air  Force. 

(3)  That  the  request  for  review  must 
be  in  writing  and  include  the 
applicant's  name,  address,  and 
telephone  number,  a  copy  of  the 
application  to  the  AFBCMR  and  the 
final  decision  of  the  Secretary  of  the  Air 
Force;  and  a  statement  of  the  specific 
reasons  the  applicant  is  not  satisfied 
with  the  decision  of  the  Secretary  of  the 
Air  Force. 

(4)  That  the  request  must  be  based  on 
the  Board  record;  requests  for  review 
based  on  factual  allegations  or  evidence 
not  previously  presented  to  the  Board 
will  not  be  considered  under  this 
paragraph  but  may  be  the  basis  for 
reconsideration  by  the  Board  under 
§865.6. 

§865.6    Reconsideration  of  applications. 

The  Board  may  reconsider  an 
application  if  the  applicant  submits 
newly  discovered  relevant  evidence  that 
was  not  available  when  the  application 
was  previously  considered.  The 
Executive  Director  will  screen  each 
request  for  reconsideration  to  determine 
whether  it  contains  new  evidence. 

(a)  If  the  request  contains  new 
evidence,  the  Executive  Director  will 
refer  it  to  a  panel  of  the  Board  for  a 
decision.  The  Board  will  decide  the 
relevance  and  weight  of  any  new 
evidence,  whether  it  was  reasonably 
available  to  the  applicant  when  the 
application  was  previously  considered, 
and  whether  it  was  submitted  in  a 
timely  manner.  The  Board  may  deny 
reconsideration  if  the  request  does  not 
meet  the  criteria  for  reconsideration. 
Othenvise  the  Board  will  reconsider  the 
application  and  decide  the  case  either 
on  timeliness  or  merit  as  appropriate. 

(b)  If  the  request  does  not  contain  new 
evidence,  the  Executive  Director  will 
return  it  to  the  applicant  without 
referral  to  the  Board. 

§  865.7    Action  after  final  decision. 

(a)  Action  by  the  Executive  Director. 
The  Executive  Director  will  inform  the 
applicant  or  counsel,  if  any.  of  the  final 
decision  on  the  application.  If  any 
requested  relief  was  denied,  the 
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Executive  Director  v  ill  advise  the 
applicant  of  reconsi(  leration  provisions 
and.  for  cases  procej  sed  under  the 
Military  VVhistleblovi^ers  Protection  Act, 
review  by  the  SecDef.  The  Executive 
Director  will  send  decisions  requiring 
corrective  action  to  me  Chief  of  Staff. 
US  Air  Force,  for  n©  ;essary  action, 
(b)  Settlement  of  claims.  The  Air 


Force  is  authorized, 


under  10  U.S.C. 


1552.  to  pay  claims  or  amounts  due  to 
applicants  as  a  resul  of  correction  of 
military  records. 

(c)  The  E.xecutive  Director  will 
furnish  the  Defense  'inance  and 
Accounting  Service  DFAS)  with 
AFBCMR  decisions  )otentially  affecting 
monetary  entitlemer  t  or  benefits.  DFAS 
will  treat  such  decis  ons  as  claims  for 
payment  by  or  on  be  lalf  of  the 
applicant. 

(d)  DFAS  settles  claims  on  the  basis 
of  the  corrected  mili  ary  record. 
Computation  of  the  <  mount  due.  if  any. 
is  a  function  of  DFA  >.  Applicants  may 
be  required  to  fumis  i  additional 


to  establish  their 
es  to  the  claim  and 


information  to  DFAS 
status  as  proper  part 
to  aid  in  deciding  an  lounts  due. 

(e)  Public  access  t^  decisions.  After 
deletion  of  personal 
AFBCMR  decisions  iv'ill  be  made 
available  for  review  ind  copying  at  a 
public  reading  room 
DC  metropolitan  are)  i 


in  the  Washington 


§  865.a    Misceilaneou  i  provisions 

(a)  At  the  request  ( f  the  Board,  all  Air 
Force  activities  and  Officials  will  furnish 
the  Board  with: 

(1)  All  available  m  ilitary  records 
pertinent  to  an  appli  ::ation. 

(2)  An  advisory  op  inion  concerning 
an  application.  The  i  dvisorj'  opinion 
will  include  an  anal  sis  of  the  facts  of 
the  case  and  of  the  a  )plicant"s 
contentions,  a  staten  ent  of  whether  or 
not  the  requested  rel  ef  can  be  done 
administratively,  ana  a  recommendation 
on  the  timeliness  and  merit  of  the 
request.  Regardless  c  f  the 
recommendation,  thi  i  advisory  opinion 
will  include  instruct  ons  on  specific 
corrective  action  to  I  e  taken  if  the  Board 
grants  the  applicatio  i. 

(b)  Access  to  recor  is.  Applicants  will 
have  access  to  all  rec  ords  considered  by 
the  Board,  except  th<  «e  classified  or 
privileged.  To  the  ex:ent  practicable, 
applicants  will  be  pr  jvided  unclassified 
or  nonprivileged  sur  imaries  or  extracts 
of  such  records  cons  dered  by  the 
Board. 


(c)  Payment  o/eA-denses 
Force  has  no  authori  y 
of  any  kind  incurred 
an  applicant  in  conn^tction 


The  Air 
to  pay  expenses 
by  or  on  behalf  of 
with  a 


correction  of  military  records  under  10 
U.S.C.  1034  or  1552. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
IFR  Doc.  94-18053  Filed  7-25-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IM12S-01 -6328b-FRL-501 5-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan 

AGENCV:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  full  approval  of 
Michigan's  1990  base  year  O3  emission 
inventory  for  the  Grand  Rapids  and 
Muskegon  nonattainment  areas  (NiAAs) 
submitted  as  a  revision  to  the  Michigan 
State  Implementation  Plan  for  O3.  The 
inventory  was  submitted  by  the  State  of 
Michigan  to  satisfy  a  requirement  that 
those  States  containing  Oj 
nonattainment  areas  (NAAs)  classified 
as  marginal  to  extreme  to  suhmit 
inventories  of  actual  O3  season  and 
emissions  from  all  sources  in 
accordance  with  USEPA  guidance.  In 
the  Final  Rules  Section  of  this  Federal 
Register,  USEPA  is  approving  the 
State's  revision,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The 
USEPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  August 
25, 1994. 

ADDRESSES:  Written  comments  can  be 
mailed  to  Carhon  T.  Nash.  Chief, 
Regulation  Development  Section,  Air 
To.xics  and  Radiation  Branch  (AT-18J). 
United  States  Environmental  Protection 
Agency.  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 


Chicago.  Illinois  60604.  Copies  of  the 
SIP  revision  and  USEPA's  analyses  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Jeanette  Marrero  at  (312)  886- 
6543  before  visiting  the  Region  5 
Office).  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
jeanette  Marrero  (312)  886-6543. 
SUPPLEMENTARY  INFORMATION:  Seethe 
information  provided  in  the  final  rule 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Authorit>:  42  U.S.C.  7401-7ft42. 
Dated:  June  14. 1994  " 
Valdas  V.  Adamkus. 

Regional  Administrator.      '      -• 

|FR  Doc.  94-17551  Filed  7.-2,5-94;  8:45  ami     > 
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40  CFR  Part  52 

IOH6(M -6403b.  CH64-1 -6404b:  FRL-5020- 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  approving, 
through  direct  final  procedure,  two 
exemption  requests  from  the 
requirements  contained  in  Section  18(0 
of  the  Clean  Air  Act  (Act)  for  the  Toledo 
and  Dayton  ozone  nonattainment  areas 
in  Ohio.  These  exemption  requests, 
submitted  by  the  State  of  Ohio,  are 
based  upon  the  most  recent  three  years 
of  ambient  air  monitoring  data  w-hich 
demonstrate  that  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  has  been  attained  in  each  of  these 
areas  without  additional  reductions  of 
nitrogen  oxides  (NOx).  Section  182(f)  of 
the  Act  requires  States  with  areas 
designated  nonattainment  of  the 
NAAQS  for  ozone,  and  classified  as 
moderate  nonattainment  and  above,  to 
adopt  reasonably  available  control 
technolog>'  (RACT)  rules  for  major 
stationary  sources  of  NOx  and  to 
provide  for  nonattainment  area  new 
source  review  (NSR)  for  new  sources 
and  modifications  that  are  major  for 
NOx.  Section  182(0  provides  further 
that  these  requirements  do  not  apply  tor 
areas  outside  an  ozone  transport  region 
if  USEPA  determines  that  additional 
reductions  of  NOx would  not  contribute. 
to  attainment  of  the  NAAQS  for  ozone 
in  the  area. 


In  the  Final  Rules  Section  of  this 
Federal  Register,  the  USEPA  is 
approving  these  exemption  requests  as  a 
direct  final  rule  without  prior  prof>osal 
because  USEPA  views  this  as 
noncontroversial  and  anticipates  ho 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
b\\  public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
besed  on  this  proposed  rule.  USEPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  August  10, 1994. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  William  L.  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J>, 
USEPA,  Region  5.  77  West  Jackson 
Blvd.,  Chicago.  Illinois  60604. 

Copies  of  the  State's  request  and 
USEPA's  analysis  of  it  are  available  for  - 
inspection  at:  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
17J),  USEPA,  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer,  Environmental 
Engineer,  Regulation  De\elopment 
Section,  Air  Enforcement  Branch  (AE- 
17J),  USEPA,  Region  5.77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604, 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  Rules  Section 
of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  July  11, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
IFR  Doc.  94-16234  Filed  7-25-94;  8:45  ami 
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40  CFR  Parts  52  and  81 

ITN123-1-6349b;  FRL-5009-2J 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 


revision  submitted  by  the  State  of 
Tennessee  for  the  purpose  of 
redesignating  Memphis/Shelby  County 
area  to  attainment  for  carbon  monoxide 
(CO).  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
nile  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  August  25, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Ben  Franco,  EPA  Region  IV, 
Air  Programs  Branch,  345  Courtland 
Street  NE,  Atlanta,  Georgia,  30365. 
Copies  of  the  redesignation  request  and 
the  State  of  Tennessee's  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  addresses 
listed  below.  EPA's  technical  support 
document  (TSD)  is  available  for  pubHc 
review  during  normal  business  hours  at 
the  EPA  addresses  listed  below. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE,  Atlanta,  Georgia, 
30365. 

Memphis  and  Shelby  County  Health 
Department,  814  Jefferson  Avenue. 
Memphis,  Tennessee  38105. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Franco  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  For 
additional  infprmation  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  28, 1994. 
John  H.  Hankinson,  Jr., 
Regional  Administrator. 
IFR  Doc.  94-18044  Filed  7-25-94;  8:45  am] 
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40  CFR  Part  70 
(AD-FRL-6020-9] 

Clean  Air  Act  Proposed  Approval, 
Operating  Permits  Program;  State  of 
Hawaii 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Propo.sed  approval. 

SUMMARY:  The  EPA  proposes  to  grant 
interim  approval  to  the  Operating 
Permits  Program  submitted  by  the  State 
of  Hawaii.  Alternatively,  EPA  proposes 
to  grant  full  approval  if  specified 
changes  are  made.  Hawaii's  Operating 
Permit  Program  was  submitted  for  the 
purpose  of  complying  with  Federal 
requirements  that  mandate  that  States 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
'  other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  25, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  contact  indicated  in 
FOR  FURTHER  INFORMATION  CONTACT, 
attention  Docket  No.  HI-94-OPS-P. 
Copies  of  the  State's  submittal  and  other 
supporting  information  used  in 
developing  the  proposed  full/interim 
approval  are  available  for  insp)ection 
between  9  a.m.  and  5  p.m.  Monday 
through  Friday  at  the  following  location: 
EPA  Region  IX,  75  Hawrthome  Street, 
San  Francisco.  CA  94105.  A  courtesy 
copy  of  certain  documents  may  be 
available  for  inspection  at:  Gean  Air 
Branch,  Environmental  Management 
Division,  State  Department  of  Health, 
919  Ala  Moana  Boulevard,  Honolulu. 
Hawaii  96814,  telephone  (808)  586- 
4200. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Pike  (telephone  415/744-1248).  A-5-2, 
United  States  Environmental  Protection 
Agency,  Region  IX,  Air  and  Toxics 
Division.  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  that  define 
the  minimum  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  State  operating  permits 
programs  (57  PR  32250  (July  21, 1992)). 
These  rules  are  codified  at  40  Code  of 
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Federal  Regulations  flCFR)  part  70.  Title 
V  requires  States  to  develop,  and  submit 
to  EPA.  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  pro  »rams  to  EPA  by 
November  15. 1993,  <  nd  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  re  reiving  the 
submittal.  EPA's  proj  ram  review  occurs 
pursuant  to  section  5  )2  of  the  Act,  and 
the  part  70  regulatior ,  which  together 
outline  criteria  for  ap  proval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  '0,  EPA  may  grant 
the  program  interim  i  pproval  for  a 
period  of  up  to  2  yeais.  If  EPA  has  not 
fully  approved  a  pro^  ram  by  2  years 
after  the  November  1  1, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implera  ent  a  Federal 
program. 

II.  Proposed  Action  and  Implicatioos 

A.  Analysis  of  State  i  ubmission 

1.  Support  Materials 

The  Governor  of  H;  waii  submitted  an 
administratively  com  alete  part  70 
permitting  program  o  i  December  20, 
1993  for  the  State  of  I  lawaii  with  a  letter 
requesting  EPA's  app  x>val.  The  program 
includes  a  legal  opinion  from  the 
Attorney  General  of  F  awaii  stating  that 
the  State  of  Hawaii's  Jepartment  of 
Health  has  adequate  fegal  authority  to 
carry  out  the  program .  The  program  also 
contains  a  descriptioi  i  of  how  the 
Department  of  Health  intends  to 
implement  the  program  consistent  with 
the  requirements  of  tl  le  Clean  Air  Act 
Amendments  of  1990  (42  U.S.C.  7401- 
767  Iq)  and  40  CFR  pj  rt  70.  The  program 
includes  supporting  <  ocumentation 
such  as  evidence  of  tl  e  procedurally 
correct  adoption  of  the  permitting  rule, 
permit  application  fo  ms,  and  a  model 
permit.  EPA  intends  1  o  develop  an 
implementation  agrei  ment  with  Hawaii, 
although  an  impleme  itation  agreement 
is  not  required  for  thi ;  proposed  action. 

2.  Regulations  and  Pr  )gram 
Implementation 

Hawaii's  part  70  permitting  regulation 
is  contained  in  title  1  I,  chapter  60.1  of 
the  Hawaii  Administi  alive  Rules  (HAR). 
Hawaii  has  notified  EPA  in  a  letter 
dated  June  13, 1994  ttat  the  part  70 
program  includes  the  following:  General 
Requirements — subclapter  1  (except 
subsections  6,  8. 12. 1  3. 15, 16.  and  17); 
Covered  Sources — subchapter  5; 
Hazardous  Air  Pollutints — subchapter  9 
(except  sections  179  and  180  on  ambient 
concentrations  and  NtSHAP  adoption 
by  reference):  and  the  covered  source 


fee  requirements — subchapter  6, 
sections  111  through  116.  EPA  will 
accept  public  comment  on  all  aspects  of 
Hawaii's  submittal  that  are  related  to 
part  70  program  requirements.  Hawaii's 
part  70  permitting  rule  meets  the  main 
requirements  of  part  70  as  described 
below: 

a.  Applicability  (40  CFE  7V.2  and 
70.3).  Sources  required  to  obtain  a 
permit  under  Hawaii's  program  are 
defined  as  covered  sources.  Hawaii's 
definition  of  covered  source  includes  all 
major  part  70  sources.  The  rule  also 
includes  non -major  sources  subject  to  a 
section  112  stetndard,  other  than  sources 
subject  solely  to  the  section  112(r) 
accidental  release  requirements,  and 
any  source  subject  to  a  section  111 
standard  of  performance  adopted  by  the 
State  (HAR  sections  1  and  82). 

b.  Permit  content  (40  CFR  70.6).  Each 
covered  source  permit  must  contain 
emission  limitations  and  standards  to 
ensure  compliance  with  all  applicable 
requirements.  Permits  will  also  contain 
certain  operational  flexibiUty 
requirements  (HAR  sections  90  and  96). 

c.  Public  participation  (40  CFR  70.7). 
The  public  will  be  provided  with  notice 
of,  and  an  opportunity  to  comment  on. 
each  draft  covered  source  permit,  permit 
renewal,  and  significant  modification 
(HAR  section  99). 

d.  Permit  modifications  (40  CFR  70.7). 
Sources  may  apply  for  exp)edited  perrnit 
changes  for  minor  permit  modifications. 
Significant  modifications  must  undergo 
all  part  70  permit  issuance  procedures 
(HAR  sections  103  and  104). 

e.  EPA  oversight  (40  CFR  70.8).  Each 
covered  source  permit,  renewal,  and 
minor  or  significant  modification  is 
subject  to  EPA  oversight  and  veto  (HAR 
section  95). 

/.  Enforcement  authority  (40  CFR 
70. 1 1).  The  Hawaii  Revised  Statutes 
(HRS)  directly  provide  for  enforcement 
and  penalties  for  civil  and  criminal 
violations  of  permits  and  rules  (HRS 
342B  part  IV).  The  regulation  (HAR 
section  18)  forbids  variances  from  any 
federal  regulation  or  any  covered  source 
federally  enforceable  permit  term  or 
condition. 

g.  Relationship  to  title  I 
preconstraction  requirements.  Hawaii's 
permitting  program  combines  part  70 
and  Prevention  of  Significant 
Deterioration  (title  I,  part  C  of  the  Act) 
requirements.  Upon  part  70  program 
approval,  preconstruction  permits ' 
issued  to  new  covered  sources  will 
include  all  part  70  requirements  and 
also  Hawaii's  Prevention  of  Significant 
Deterioration  requirements  under  40 
CFR  52.21.  This  part  70  approval  does 
not  address  or  modify  EPA's  current 
delegation  of  40  CFR  52.21,  Prevention 


of  Significant  Deterioration,  to  Hawaii 
under  40  CFR  52.632. 

3.  Permit  Fee  Demonstration 

Hawaii's  fee  analysis  demonstrates 
that  the  state  will  collect  sufficient 
revenue  to  implement  the  permitting 
program.  Hawaii  will  collect  permit  fees 
of  $37  per  ton  of  regulated  air  pollutant 
as  defined  in  section  114  from  covered 
sources,  which  meets  both  the  §  70.9 
presumptive  minimum  and  Hawaii's 
projected  resource  requirements.  State 
law  establishes  a  dedicated  account  to 
ensure  that  permit  program  fees  are 
used  to  fund  the  permitting  program 
(HRS  section  342B-32). 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

Hawaii  has  demonstrated  in  its  title  V 
program  submittal  adequate  legal 
authority  to  implement  and  ento.'-ce  all 
section  112  requirements.  This  legal 
authority  is  contained  in  Hawaii's 
enabling  legislation  (HRS  chapter  342B, 
including  §  12);  the  Attorney  General's 
legal  opinion  that  chapter  342B 
authorizes  Piawaii  to  carry  out  all 
section  112  activities;  and  regulatory 
provisions  that  incorporate  all 
applicable  requirements  into  each 
covered  source  permit.  EPA  has 
determined  that  this  broad  legal 
authority  adequately  assures 
compliance  with  all  section  112 
requirements. 

.  EPA  is  interpreting  the  above  legal 
authority  and  Hawaii's  rule  to  mean  that 
Hawaii  can,  and  will,  carry  out  all 
section  112  activities.  These  activities 
include,  but  are  not  limited  to,  the 
following: 

a.  Section  112  Emission  standards. 
The  rule  requires  that  covered  source    • 
permit  terms  and  conditions  ensure 
compliance  with  all  section  112 
standards,  including  existing  and  future 
standards  promulgated  under  sections 
112  (d),  (f),  and  (h)  and  the  General 
Provisions  (40  CFR  part  63,  subpart  A, 
and  HAR  section  81,  definition  of 
applicable  requirements,  section  90). 

b.  Case-by-case  MACT 
determinations.  The  rule  requires 
sources  to  comply  with  CAA  sections 
112(g)  and  112(j)  case-by-case  Maximum 
Achievable  Control  Technology  (MACT) 
requirements  and  authorizes  the 
director  to  make  such  case-by-case 
determinations  (HAR  sections  174-176), 

c.  Early  reductions.  The  rule 
authorizes  the  director  to  establish  an 
alternate  emission  lirhit  under  the  CAA 
section  112(i)(5)  early  reductions 
program  (40  CFR  63  subpart  D)  and 
requires  compliance  with  any  alternate 
emission  limit.  ~ 
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d.  Accidental  releases.  The  rule 
requires  sources  to  prepare  and  submit 
a  risk  management  plan,  and  defines  the 
submittal  of  a  risk  management  plan  as 
an  applicable  requirement.  Sources 
must  address  their  compliance  with  risk 
management  plan  requirements  in 
biannual  certifications  (HAR  sections 
81.  86,  and  178). 

Hawaii's  program  does  not  need  to 
include  title  IV  acid  rain  requirements 
because  the  acid  rain  program  applies 
only  to  the  48  contiguous  United  States. 

B.  Options  for  Approval/Disapproval 
and  Implications 

1.  Full  Approval 

The  EPA  proposes  to  fully  approve 
the  operating  permits  program 
submitted  to  EPA  for  the  State  of  Hawaii 
.  on  December-20, 1993  if  certain 
insignificant  activities  are  removed  or 
capped  and  the  permit  application 
shield  is  expanded.  EPA  intends  to 
consider  at  least  all  changes  submitted 
prior  to  September  15  in  the  final 
approval.  EPA  has  determined  that  the 
program  is  otherwise  adequate  to  meet 
llie  minimum  elements  of  a  State 
operating  permits  program  as  specified 
in  40  CFR  part  70. 

EPA  is  proposing  to  approve  the 
program  if  the  State  riiakes  the  changes 
listed  below.  Please  refer  to  the 
Technical  Support  Document,  which  is 
included  in  the  docket,  for  additional 
details. 

a.  Insignificant  activities.  The  rule 
must  not  allow  the  director  to  determine 
what  activities  are  insignificant  without 
EPA  approval  of  these  activities  or  the 
criteria  that  delineate  such  activities  (40 
CFR  70.5(a)).  Therefore,  sub-section 
82(f)(7)  must  be  deleted  or  include 
criteria,  such  as  emission  levels,  for 
determining  which  activities  are 
insignificant.  Section  70.5  requires  that 
Hawaii  submit  a  fist  of  insignificant 
activities  with  criteria  demonstrating 
that  the  activities  listed  are 
insignificant.  The  director's  discretion 
clause  is  bounded  by  the  requirement 
that  the  source  submit  enough 
information  to  determine  and  impose  all 
applicable  requirements.  However,  the 
rule  does  not  contain  the  required 
criteria,  such  as  the  type  of  equipment 
or  emission  rate,  for  determining 
whether  activities  designated  under 
§  82(0(7)  are  insignificant  (40  CFR 
70.4(b)(2)). 

EPA  is  proposing  that  an  emissions 
cap  of  two  tons  per  year  would 
constitute  an  approvable  criterion  for 
ensuring  that  any  activities  designated 
under  this  clause  .would  not  hinder  the 
State's  ability  to  make  applicability 
determinations  and  impose  all 


applicable  requirements  and  fees. 
Therefore,  the  director's  discretion 
clause  may  be  approved  if  it  includes 
criteria,  such  as  an  emissions  cap,  that 
will  ensure  that  any  activities 
designated  by  the  director  are 
insignificant.  For  toxic  or  hazardous  air 
pollutants,  the  threshold  would  be 
twenty-five  percent  of  any  title  I 
modification  threshold  or  1000  pounds 
per  year,  whichever  is  less.  Hawaii  may 
also  choo.se  to  impose  a  more  stringent 
cap. 

EPA  is  proposing  that  restrictions  on 
the  following  insignificant  activities  are 
also  necessary  to  qualify  for  full 
approval:  paint  spray  booths,  water 
pump  motors,  and  portable  fuel  burning 
equipment.  EPA  believes  that  these 
activities  could  emit  significant 
amounts  of  emissions  triggering 
applicable  requirements  and  these 
activities  must  contain  an  emissions 
cap. 

EPA  is  seeking  comments  on  whether 
Hawaii's  permit  program  should  be  fully 
approved  if  any  of  the  changes  to  these 
specific  activities  on  Hawaii's  list  of 
insignificant  activities  are  not  made  and 
which  (if  any)  should  not  preclude  full 
approval  of  the  program. 

b.  Permit  application  shield.  The 
program  must  expand  the  permit 
application  shield  to  include  existing 
sources  that  become  subject  to  the 
program  due  to  rulemaking  changes  to 
qualify  for  full  approval.  For  example,  a 
noncovered  (non-part  70)  source  will  be 
required  to  obtain  a  covered  (part  70) 
source  permit  if  it  becomes  subject  to  an 
EPA  MACT  standard  under  CAA  section 
1 12(d).  Both  part  70  and  Hawaii's  rule 
(40  CFR  70.7(b)  and  HAR  section  82(a)) 
prohibit  sources  from  operating  without 
a  required  operating  permit.  However, 
Hawaii's  rule  does  not  include  the  part 
70  provision  that  newly  subject  sources 
may  temporarily  operate  without  a 
permit  if  they  submit  a  timely  and 
complete  application  (40  CFR  70.7(b)). 

2.  Literim  Approval 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  under  §  70.4(d)  if  the  changes 
required  for  full  approval  as  described 
above  are  not  made  prior  to  final 
promulgation  of  this  rulemaking.  EPA 
can  grant  interim  approval  because 
Hawaii's  permit  program  substantially 
meets  the  approval  process,  and 
requirements  of  part  70  as  discussed  in 
section  11(A)  of  this  notice.  The 
problems  noted  above  will  not  prevent 
Hawaii  from  issuing  permits  that  are 
consistent  with  part  70  on  an  interim 
basis.  Interim  approval,  which  may  not 
be  renewed,  would  extend  for  a  period 
of-two  years.  During  the  interim 


approval  period,  the  State  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  Federal  permits  program 
in  the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
three  year  time  period  for  processing  the 
initial  permit  applications  begins  upon 
interim  approval.  Permits  issued  by 
Hawaii  prior  to  EPA's  full  or  interim 
approval  of  the  program  are  not 
considered  part  70  permits  until 
reissued  under  a  program  that  has  been 
approved  at  the  time  the  permit  is 
reissued. 

3.  Program  for  Straight  Delegation  of 
Section  112  Standards 

The  requirements  for  part  70 
approval,  specified  in  40  CFR  70.4(h). 
encompass  the  section  112(1)(5) 
approval  requirements  for  a  program  for 
delegation  of  section  112  standards  as 
promulgated  by  EPA.  Section  112(1)(5) 
requires  that  Hawaii's  program  contain 
adequate  authorities,  adequate  resourf;es 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  Therefore, 
the  EPA  is  also  proposing  to  grant 
approval  under  section  112(1)(5)  and  40 
CFR  63.91  of  Hawaii's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
Federal  standards  as  promulgated.  EPA 
proposes  to  grant  112(1)  approval 
whether  Hawaii  is  granted  full  or 
interim  approval  because  the  program 
contains  sufficient  authority  to 
implement  and  enforce  delegated 
section  112  standards.  This  delegation 
applies  to  both  major  and  non-mojor 
part  70  sources  subject  to  section  112 
standards  because  Hawaii's  permitting 
program  applies  to  all  sources  subject  to 
section  112  standards. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  full/interim 
approval,  particularly  the  changes 
necessary  for  full  approval.  Copies  of 
the  State's  submittal  and  other 
information  relied  upon  for  the 
proposed  alternatives  of  full  approval 
and  interim  approval  are  contained  in  a 
docket  maintained  at  the  EPA  Regional 
Office.  A  courtesy  copy  of  certain 
technical  documentation  may  also  be 
available  for  inspection  from  the  State  of 
Hawaii.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  full/interim  approval.  The 
principal  purposes  of  the  docket  are: 
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(1)  to  allow  interested 
to  identify  and  locate 
they  can  effectively 
approval  pnxress.  and 

l2)  to  serve  as  the  record 
judicial  review.  The 
any  comments  receivi 
1994. 


parties  a  means 
documents  so  that 
ipate  in  the 


EPA 


B.  Executive  Order  i:ii66 

The  Office  of  Mana  [i 
has  exempted  this  re^  ul^ 
from  Executive  Order 


Flexibil  iv  Act 


lat0  7 


e[ 


C.  Regulatory 

Under  the  Regu 
5  U.S.C.  section  SOO 
prepare  a  regulatory 
assessing  the  impact 
final  rule  on  small 
sections  603  and  604. 
EPA  may  certify  that 
have  a  significant  im 
substantial  number 
Small  entities  includ 
small  not-for-profit 
govermnenl  entities  vi 
over  populations  of 


Flexibility  Act. 
seq. ,  EPA  must 
flexibility  analysis 
'  any  proposed  or 
entities.  5  U.S.C. 
Alternatively. 
I  he  rule  will  not 
f  act  on  a 
oQsmall  entities. 

small  businesses, 
er^terprises,  and 

ith  jurisdiction 
efcs  than  50.000. 


in  case  of 
will  consider 
by  August  25. 


ement  and  Budget 

atory  action 
12866  review. 


Operating  permits  program  approvals 
under  section  502  of  the  Act,  including 
interim  approvals  under  section  502(g) 
of  the  Act.  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
operating  permits  program  approval 
does  not  impose  any  new  requirements. 
I  certify  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
Act.  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  operating  permits  programs 
on  such  grounds.  Union  Electric  Co.  v. 
U.S.  E.P.A..  427  U.S.  246.  256-66  (S.Ct 
1976):  42  U.S.C.  section  7410(a)(2). 

If  the  program  is  granted  an  interim 
approval  which  is  subsequently 
converted  to  a  disapproval,  it  will  not 
affect  any  existing  state  requirements 
applicable  to  small  entities.  Federal 


disapproval  of  the  State  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  would  not  impose  a  new 
federal  requirement.  Therefore,  EPA 
certifies  that  such  a  disapproval  action 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
because  it  does  not  remove  existing  state 
requirements  nor  does  it  substitute  a 
new  federal  requirement. 

Authority:  42  U.S.C.  7401 ,  ef  seq. 
List  of  Subjects  in  40  CFR  Fart  70 

Environmental  Protection  Agency. 
Administrative  practices  and 
procedures.  Air  pollution  control. 
Environmental  protection,  Hawaii,    - 
Intergovernmental  relations.  Operating 
permits,  and  Reporting  and 
recordkeeping  requirements. 

Datpd:  luly  It.  1994. 
Felicia  Marcus, 

Fiegional  Administrator. 

|FR  Doc.  94-18187  Filetl  7-25-94;  8:45  ami" 
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This  section  of  the  FEDERAL  REGISTER     . 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicat)te  to  ttie 
public.  Notices  of  tiearir>gs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 
[Docket  No.  94-023N] 

1995  Farm  Bill;  Notice  of  Hearings 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  Public  Hearings. 

summary:  The  Department  is 
announcing  two  public  hearings  on  the 
general  issues  relating  to  food  safety  and 
quality  in  preparation  for  the  1995  Farm 
Bill.  These  hearings  will  provide  an 
opportunity  for  interested  persons  to 
present  their  views  on  food  safety  and 
quality  issues. 

DATES:  The  public  hearings  are 
scheduled  for  August  3. 1994,  in 
Chicago,  Illinois  and  August  19. 1994. 
in  Philadelphia,  Pennsylvania. 

Participants  may  submit  written 
materials  at  the  hearings  or  written 
comments  will  be  accepted  fintil  August 
16.  1994,  for  the  hearing  in  Chicago  and 
until  September  2, 1994,  for  the  hearing 
in  Philadelphia.  Those  wishing  to  make 
oral  remarks  or  submit  written  materials 
should  contact  Elizabeth  Jones, 
Confidential  Assistant.  Information  and 
Legislative  Affairs,  Food  Safety  and 
Inspection  Service.  Room  1175-S, 
Washington,  DC  20250,  (202)  720-7943. 

Transcripts  of  the  public  hearings  and 
copies  of  data  and  information 
submitted  during  the  hearings  will  be 
available  for  review  at  the  office  of  the 
FSIS  Docket  Clerk.  Room  3171,  South 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  under  Docket 
Number  94-023N. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Jones,  Confidential  Assistant, 
Information  and  Legislative  Affairs, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  720-7943. 
SUPPLEMENTARY  INFORMATION:  We  are 
holding  these  hearings  to  gather 
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information  and  public  opinions 
relating  to  the  issues  of  food  safety  and 
quality  that  will  be  addressed  in  the 
1995  Farm  Bill.  The  presiding  officer  at 
each  hearing  will  be  Patricia  Jensen, 
Acting  Assistant  Secretary  for  Marketing 
and  Inspection  Ser\'ices.  The  presiding 
officer  will  be  accompanied  by  a  panel 
of  USDA  employees  with  relevant  food 
safety  and  quality  expertise.  Oral 
presentations  will  be  limited  to  5 
minutes. 

Dontat  Washington,  DC  on:  )uly  21.  1994 
Patricia  Jensen, 

Acting  Assistant  Secretary  Marketing  and 

Insfjection  Services. 

(FR  Doc.  94-18272  Filed  7-25-94;  8:45  ami 

BILLING  CODE  3410-OM-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  American  Travel  Survey. 

Fomi  Nurnber(s):  ATS-1.  2,  6(L),  7(L). 
7(L).l.  7(L).2,  7(L).3,  8(L).  9(L),  9(L).l. 
9(L).2.  9(L).3. 10, 14, 15. 

Agency  Approval  Number:  None. 

Type  o/f?eques^■  New  collection. 

Burden:  142.626  hours. 

Number  of  Respondents:  87,001). 

Avg  Hours  Per  Response:  26  minutes. 

Needs  and  Uses:  The  Census  Bureau 
plans  to  conduct  the  American  Travel 
Survey  (ATS)  as  part  of  the  larger 
Census  of  Transportation.  This  survey 
will  provide  information  on  the 
interr^ional  flows  of  passenger  travel. 
The  Bureau  of  Transportation  Statistics 
(BTS)  of  the  Department  of 
Transportation  (DOT)  has  contracted 
with  the  Census  Bureau  to  conduct  the 
sampling,  data  collection,  and 
processing  operations  for  the  ATS.  The 
BTS  and  DOT  will  use  the  data  to 
develop  and  analyze  legislation 
affecting  billions  of  dollars  in  user 
charges,  infrastructure  investments,  new 
technology  initiatives,  and  productivity 
of  the  transportation  industry.  Private 
businesses  will  use  the  data  to  find 
markets  and  target  activities  to  survive 
and  prosper  in  a  dynamic  economy.  We 


will  interview  sampled  households  four 
times  over  a  one  year  period.  We  will 
collect  the  data  by  conducting  computer 
assisted  telephone  and  personal 
interviews. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC' 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Constitution  AvenUe; 
NW,  Washington.  DC  20230. 

Written  comments  and  - 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  July  20.  1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

|FR  Doc.  94-18093  Filed  7-25-94:  8:45  am) 

BILLING  CODE  3510-07-F 


International  Trade  Administration 

(A-427-813;  A-533-^11;  A-508-fi07;  A- 
557-808;  A-680-824;  A-649-809;  A-412- 
816;  A-307-812;  0-533-812;  C-508-808] 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Cart)on  Steel  Butt-Weld  Pipe 
Fittings  from  France,  et  al. 
Postponement  of  Final  Countervailing 
Duty  Determiantions:  Certain  Steel 
Butt-Weld  Pipe  Fittings  From  India,  et 
al. 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  July  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  (France  and  Israel),  Vincent 
Kane  (United  Kingdom  and  Thailand), 
or  Julie  Anne  Osgood  (India.  Malaysia. 
South  Korea  and  Venezuela),  Office  of 
Counter\'ailing  Investigations.  Import 
Administration, U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-2239,  (202)  482- 
2815  or  (202)  482-0167.  respectively. 
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vlalaysia.  South 
Jnited  Kingdom 


POSTPONEMENT:  On  March  25. 1994,  the 
Department  of  Comrr  erce  ("the 
Department")  initiate  d  antidumping 
duty  investigations  o  certain  carbon 
steel  butt-weld  pipe  fttings  from 
France,  India,  Israel, 
Korea,  Thailand,  the 
and  Venezuela  (59  Ft  14149).  On  June 
30. 1994.  the  U.S.  Fit  ings  Group 
(petitioner)  requestec  that  the 
Department  postpone  its  preliminary 
determinations  until  September  27, 
1994.  in  order  to  proi  ide  the 
Department  with  suf  icient  time  to 
investigate  whether  r  jspondents  in  the 
investigations  involv  ng  France,  the 
United  Kingdom  and  Thailand  are 
selling  carbon  steel  b  itt-weld  pipe 
fittings  in  the  home  r  larket  at  prices  that 
are  below  the  cost  of  Droduction. 
Petitioner  also  reque«  ted  that  the  other 
five  investigations  be  postponed  in 
order  to  keep  all  of  th  s  investigations  on 
the  same  schedule. 

In  accordance  with  section 
733(c)(1)(A)  of  the  Ta  iff  Act  of  1930 
("the  Act"),  as  amenc  ed,  and  19  CFR 
353.15(c).  we  find  no  compelling  reason 
to  deny  petitioner's  n  quest  and  are, 
accordingly,  postpon  ng  the  dates  of 
these  preliminary  detjrminations  until 
rro  later  than  Septeml  er  27, 1994. 

On  June  27.  1994.  v  ^e  published  a 
notice  in  the  Federal  Register  aligning 
the  due  date  for  the  fi  lal  countervailing 
duty  determinations  (if  certain  carbon 
steel  butt-weld  pipe  f  ttings  from  India 
and  Israel  with  that  o  the  companion 
antidumping  duty  del  erminations  (59 
FR  32955).  Those  deti  rminations. 
originally  due  no  late  than  October  24. 
1994,  are  now  due  no  later  than 
December  12.  1994. 

Under  Article  5.  pa  agraph  3  of  the 
Subsidies  Code,  provi  sional  measures 
cannot  be  imposed  fo  more  than  120 
days  without  final  aff  rmative 
determinations  of  subsidization  and 
injury.  See  19  CFR  35  >.20(c)(ii). 
Therefore,  we  will  in;  truct  the  U.S. 
Customs  Service  to  di  M;ontinue 
suspension  of  liquida  ion  on  the  subject 
merchandise  entered  )n  or  after 
September  29,  1994, 1  ut  to  continue  the 
suspension  of  liquida  ion  of  all  entries. 
or  withdrawals  from  \  warehouse,  for 
consumption  of  the  ra  erchandise 
entered  between  June  1,  1994  (the  date 
of  publication  of  the  f  reliminary 
countervailing  duty  d  jtermination,  59 
FR  28337).  and  Septeinber  28,  1994.  We 
will  reinstate  suspens  on  of  liquidation 
under  section  703(d)  (  f  the  Aci  if  the 
Department  issues  a  fi  nal  affirmative 
countervailing  duty  d  itermination  and 
the  International  Trac  b  Commission 
issues  a  final  affirmati  ve  injury 
determination.  If  thesi  f  conditions  are 
met,  we  will  require  a  cash  deposit  on 


all  entries  of  the  subject  merchandise 
equal  to  the  rate  determined  in  the  final 
affirmative  countervailing  duty 
determination. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  July  19.  1994. 
Barbara  R.  Stafifbrd, 

Acting  Assistant  Secretary  for  Import 
Administration. 
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[A-357-810,  A-433-805,  A-475-816,  A-688- 
835,  A-680-825,  A-201-817,  and  A-469- 
806] 

Initiation  of  Antidumping  Duty 
Investigations:  Oil  Country  Tubular 
Goods  From  Argentina,  Austria,  Italy, 
Japan,  Korea,  Mexico,  and  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Cameron  Werker, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-6320  or 
482-3874. 

INITIATION  OF  INVESTIGATIONS: 
The  Petition 

On  June  30,  1994,  we  received  seven 
petitions  filed  in  proper  form  by: 
Koppel  Steel  Corporation,  USS/Kobe 
Steel  Company,  and  U.S.  Steel  Group  (a 
unit  of  USX  Corporation)  with  respect  to 
Austria.  Argentina,  and  Spain;  Koppel 
Steel  Corporation  and  U.S.  Steel  Group 
with  respect  to  Japan;  North  Star  Steel 
Ohio  (a  division  of  North  Star  Steel 
Corporation)  with  respect  to  Italy  and 
Mexico;  and  Bellville  Tube  Corporation, 
IPSCO  Steel.  Inc..  and  Maverick  Tube 
Corporation  with  respect  to  Korea.  In 
accordance  with  Section  732(b)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
and  19  CFR  353.12  (1994).  the 
petitioners  allege  that  oil  country 
tubular  goods  (OCTG)  from  Argentina. 
Austria,  Italy,  Japan,  Korea.  Mexico,  and 
Spain  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petitions  because 
they  are  interested  parties,  as  defined 
under  section  771(9)(C)  of  the  Aci,  and 


because  the  petitions  were  filed  on 
behalf  of  the  U.S.  industry  producing 
the  subject  merchandise.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to.  Oiese 
petitions,  it  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Admirristration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Scope  of  Investigations 

For  purposes  of  these  investigations. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  sjjecifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  These  petitions  do  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  these  investigations  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  under  item  numbers: 
7304.20.10.00,  7304.20.10.10. 

7304.20.10.20.  7304.20.10.30. 
7304.20.10.40,  7304.20.10.50. 
7304.20.10.60.  7304.20.10.80, 
7304.20.20.00.  7304.20.20.10. 
7304.20.20.20,  7304.20.20..30, 
7304.20.20.40,  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.00.  7304.20.30.10, 
7304.20.30.20,  7304.20.30.30, 
7304.20.30.40,  7304.20.30.50, 
7304.20.30.60  7304.20.30.80, 
7304.20.40.00,  7304.20.40.10, 
7304.20.40.20,7304.20.40.30. 
7304.20.40.40,  7304.20.40.50, 
7304.20.40.60.  7304.20.40.80. 
7304.20.50.10,  7304.20.50.15. 
7304.20.50.30,  7304.20.50.45, 
7,304.20.50.50,  7304.20.50.60, 
7304.20.50.75,  7304.20.60.10, 
7304.20.60.15,  7304.20.60.30, 
7304.20.60.45,  7304.20.60.50, 
7304.20.60.60,  7304.20.60.75. 
7304.20.70.00,  7304.20.80.00, 
7304.20.80.30,  7304.20.80.45, 
7304.20.80.60.  7305.20.20.00. 
7305.20.40.00,  7305.20.60.00. 
7305.20.80.00.  7306.20.10.30. 
7306.20.10.90.  7306.20.20.00. 
7306.20.30.00.  7306.20.40.00, 


7306.20.60.10,  7306.20.60.50, 
7306.20.80.10.  and  7306.20.80.50. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

United  States  Price  and  Foreign  Market 
Value 

For  purposes  of  these  initiations,  no 
adjustments  to  petitioners'  Calculations 
were  necessary.  If  it  becomes  necessary 
at  a  later  date  to  consider  these  petitions 
as  a  source  of  best  information  available 
(BIA),  we  may  review  all  of  the  bases  for 
the  petitioners'  estimated  margins  in 
determining  BIA. 

Argentina 

Petitioners  based  U.S.  price  (USP)  on 
a  quoted  transaction  price  of  subject 
merchandise  produced  by  Siderca.  an 
OCTG  producer  in  Argentina,  and 
offered  to  a  U.S.  distributor  for  sale  in 
the  United  States.  The  sales  terms  of  the 
price  quote  represent  a  sale  made  prior 
to  importation  of  the  subject 
merchandise  to  the  United  States. 
Petitioners  calculated  a  net  USP  by  . 
subtracting  ocean  freight  and  insurance, 
unloading  and  wharfage  charges  at  the 
U.S.  port  of  entry,  and  the  applicable  7.5 
percent  ad  valorem  U.S.  customs  duty. 
Petitioners  used  U.S.  import  statistics 
for  the  month  of  offer  to  estimate  the 
actual  average  ocean  freight  and 
insurance  charges  for  subject 
merchandise  subject  to  the  price  quote. 
Petitioners  adjusted  the  USP  by  adding 
an  8.3  percent  cascade  turnover  tax  and 
an  18  f>ercent  value-added  tax  (VAT), 
both  of  which  were  calculated  on  the 
invoice  price  net  of  discounts. 

Petitioners  stated  that  information 
regarding  Siderca 's  sales  to  third 
country  markets  was  not  reasonably 
available  and.  thus,  they  were  unable  to 
calculate  home  market  viability. 
However,  petitioners  assumed  the  home 
market  to  be  viable  based  on  a 
pubhshed  report  estimating  the 
Argentine  drilling  market  to  be  the 
seventh  most  active  in  the  world. 
Accordingly,  petitioners  based  foreign 
market  value  (FMV)  on  home  market 
sales.  Petitioners  also  based  FMV  on 
constructed  value  (CV). 

First,  petitioners  stated  that  they  used 
a  home  market  sales  price  of 
merchandise  identical  to  that  offered  for 
sale  in  the  United  States.  Petitioners 
made  adjustments  for  differences  in 
circumstances  of  sale  (i.e.,  credit)  and 
the  home  market  VAT.  The  comparison 
of  USP  to  FMV  results  in  a  negative 
dumping  margin. 

Second,  petitioners  calculated  a  CV  as 
the  basis  for  FMV  because  Siderca 


allegedly  sold  the  subject  merchandise 
at  a  price  substantially  below  its  cost  of 
production  (COP).  COP  was  based  on 
the  production  costs  of  one  of  the  U.S. 
producers  adjusted  to  reflect  Siderca 's 
production  costs. 

Petitioners  calculated  COP  and  CV  in 
accordance  with  a  methodology 
acceptable  to  the  Department.  Because 
petitioners  do  not  have  access  to  the 
foreign  producer's  proprietary  data, 
petitioners  utilized  their  own  cost 
information  and  adjusted  for  all  known 
differences  between  the  U.S.  and 
Argentine  markets  with  publicly 
available  information.  When 
practicable,  petitioners  used  public 
information  specific  to  Siderca. 
Petitioners  added  an  amount  for  the 
statutoiy  minimum  eight  percent  profit 
and  their  own  packing  costs  to  the 
estimated  COP  to  derive  the  CV.  The 
dumping  m.argin  of  OCTG  from 
Argentina  based  on  a  comparison  of 
USP  to  CV  alleged  by  f)etitioners  is 
41.60  percent. 

The  Department  is  initiating  a  COP 
investigation  of  Siderca 's  home  hiarket 
sales.  Based  on  our  analysis  of 
petitioners'  COP  allegation,  we  find  that 
we  have  reasonable  grounds  to  believe  . 
or  suspect  that  home  market  sales  are 
being  made  below  the  COP.  In  their 
allegation,  petitioners  provided 
company-specific  information,  used  a 
reasonable  methodology,  and 
demonstrated  that  the  products  they 
used  in  their  calculations  were 
representative  of  the  broader  range  of 
OCTG  products  sold  by  Siderca  in 
Argentina.  If,  during  the  course  of  the 
investigation,  Siderca  does  not  become 
a  respondent,  this  COP  investigation 
will  be  terminated  with  no  further 
action  from  the  Department. 

The  Department  will  not  initiate  a 
COP  investigation  for  those  companies/ 
exporters  where  petitioners  do  not 
provide  a  company-specific  allegation. 

Austria 

Petitioners  based  USP  on  a  sale  made 
by  a  U.S.  trading  company  related  to 
Voest-Alpine,  an  Austrian  producer  of 
the  subject  merchandise,  to  an  unrelated 
U.S.  customer.  Petitioners  deducted 
from  USP  amounts  for  international 
shipment  charges  calculated  based  on 
U.S.  Customs  data  for  shipments  of 
subject  merchandise  during  the  second 
half  of  1993,  and  the  applicable  eight 
percent  ad  valorem  U.S.  customs  duty. 

Petitioners  demonstrated  that  the 
home  market  is  not  viable.  Specifically, 
petitioners  illustrated  that  the  home 
market  shipments  of  Voest-Alpine 
expressed  as  a  percentage  of  exports  to 
third  country  markets  is  substantially 
less  than  five  percent.  Therefore, 


petitioners  first  based  FMV  on  third 
country  sales.  Petitioners  stated  that 
with  regards  to  similarity  of 
merchandise,  volume  of  sales,  and 
similarity  of  the  Russian  OCTG  market 
relative  to  the  U.S.  OCTG  market.  Russia 
is  the  appropriate  third  country  market 
on  which  to  calculate  FMV. 

Petitioners  first  based  FMV  on  the  bid 
of  Voest-Alpine.  an  Austrian  producer 
of  OCTG,  to  supply  subject  merchandise 
to  a  Russian  oil  production  association. 
The  Austrian  producer's  offering  price 
was  contemporaneous  to  the  U.S.  sales 
price  on  which  petitioners  based  USP. 
To  calculate  an  ex-factory  price, 
petitioners  deducted  inland  height  and 
made  a  circumstance-of-sale  adjustment 
for  the  differences  in  credit  expenses. 
Based  on  a  comparison  of  USP  to  FMV, 
the  dumping  margin  alleged  by 
petitioners  is  16.5  percent. 

Petitioners  also  based  FMV  or  2V 
because  Voest-Alpine  allegedly  ;  jld  the 
subject  merchandise  to  Russia  at  prices 
below  the  COP.  COP  was  based  on  the 
production  costs  of  one  of  the  U.S. 
producers,  adjusted  to  reflect  Voest- 
Alpine's  production  costs. 

Petitioners  calculated  COP  and  CV  in 
accordance  with  a  methodology 
acceptable  to  the  Department.  Because 
petitioners  do  not  have  access  to  the 
foreign  producer's  proprietary  data, 
petitioners  utilized  their  own  cost 
information  and  adjusted  for  all  known 
differences  between  the  U.S.  and 
Austrian  markets  with  pyblicly  . 
available  information.  When 
practicable,  petitioners  used  public 
information  specific  to  Voest-Alpine. 
Petitioners  added  to  the  estimated 
manufacturing  costs  an  amount  for  the 
statutory  minimum  ten  percent  selling, 
general,  and  administrative  (SG&A) 
expense.  Petitioners  then  added  an 
amount  for  the  statutory  minimum  eight 
percent  profit  and  their  own  packing 
costs  to  the  estimated  COP  to  derive  the 
CV.  Based  on  a  comparison  of  USP  to 
CV.  the  dumping  margin  alleged  by 
petitioners  is  41.7  percent. 

The  Department  is  initiating  a  COP 
investigation  of  Voest-Alpine's  third 
country  sales  to  Russia.  Based  on  our 
analysis  of  petitioners'  COP  allegation. 
we  find  that  we  have  reasonable 
grounds  to  believe  or  suspect  that  sales 
to  Russia  are  being  made  below  the 
COP.  In  their  allegation,  petitioners 
provided  company-specific  information, 
used  a  reasonable  methodology,  and 
demonstrated  that  the  products  used  in 
their  calculations  were  representative  of 
the  broader  range  of  OCTG  products 
sold  by  Voest-Alpine  to  Russia.  This 
COP  investigation  will  be  terminated 
automatically  if,  during  the  course  of 
the  investigation,  any  one  of  the 
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following  condition:  is  met:  Voest- 
Alpine  does  not  bec(  me  a  respondent; 
the  home  market  is  c  etermined  to  be 
viable;  or  Russia  is  detennined  not  to  be 
an  appropriate  third  country  market  on 
which  to  base  FMV. 

The  Department  will  not  initiate  a 
COP  investigation  fo  r  those  companies/ 
exporters  where  peti  ioners  do  not 
provide  a  company-j  pecific  allegation. 

Italy 

Petitioner  based  U  5P  on  quoted 
transaction  prices  of  subject 
merchandise  produc  sd  by  the  Italian 
producer,  EtelJnine,  t  nd  offered  to  U.S. 
distributors  for  sale  in  the  United  States 
during  the  first  quart  sr  of  1994.  These 
price  quotes  represei  t  sales  made  prior 
to  importation  of  sub  ject  merchandise  to 
the  United  States.  Pe  itioner  calculated 
a  net  USP  by  subtrac  ing  the  foreign 
inland  freight  from  tl  le  mill  to  the  port 
of  export,  loading  an  i  wharfage  charges 
at  the  port  of  export,  ocean  freight  and 
insurance.  U.S.  term  nal  and  handling 
fees,  and  the  applica  )le  6.2  percent  ad 
valorem  U.S.  custom  >  duty.  Petitioner 
used  U.S.  import  stal  istics  for  the  first 
quarter  of  1994  to  esl  imate  the  actual 
average  ocean  freight  and  insurance 
charges. 

Petitioner  stated  th  at  it  based  FMV  on 
CV  because  it  was  ur  able  to  obtain 
home  market  or  thirc  country  prices. 
Because  Dalmine's  p  oduction  costs 
were  unavailable  to  |  etitioner, 
petitioner  used  the  p  oduction  costs  of 
a  U.S.  producer,  adju  sted  to  reflect 
Dalmine's  productioi  i  costs. 

Petitioner  calculati  d  CV  in 
accordance  with  a  mi  (thodology 
acceptable  to  the  Def  artment.  Because 
f)etitioner  did  not  ha  'e  access  to  the 
foreign  producer's  pi  aprietary  data, 
petitioner  utilized  its  own  cost 
information  and  adjusted  for  all  known 
differences  between  I  he  U.S.  and  Italian 
markets  with  publicl  i  available 
information.  When  p  -acticable. 
petitioner  used  publi :  information 
specific  to  Dalmine.  1  'etitioners  added  to 
the  estimated  manufi  during  costs  an 
amount  for  the  statut  )ry  minimum  ten 
percent  SG&A  expen  «.  Petitioner  then 
added  an  amount  for  the  statutory 
minimum  eight  perc«  nt  profit  and  its 
own  packing  cost  to  (  erive  the  CV.  The 
range  of  dumping  ma  rgins  based  on  a 
comparison  of  USP  t<  i  CV  alleged  by 
petitioner  is  41.60  pe  -cent  to  49.78 
percent. 

Japan 

For  Japan,  petitioni  trs  based  USP  on 
two  price  offers  for  s<  amiess  OCTG 
tubing  manufactured  by  two  Japanese 
producers,  Sumitom(  and  Nippon  Steel, 
to  unrelated  parties  f  ir  purcha.se  prior  to 


importation  into  the  United  States. 
Petitioners  demonstrated  that  the 
products  for  which  these  offers  were 
made,  are  representative  of  OCTG 
products  imported  into  the  United 
States  from  Japan  in  terms  of  type  and 
manufacturing  method. 

Petitioners  calculated  a  net  USP  by 
deducting  international  shipment 
charges  such  as  ocean  freight  and 
marine  insurance;  U.S.  inland  freight; 
U.S.  handling  charges  including 
loading;  U.S.  port  charges  such  as 
unloading  and  wharfage;  and  the 
applicable  7.5  percent  ad  valorem  U.S. 
customs  duty.  Petitioners  used  the 
official  U.S.  import  statistics  for  the 
period  of  time  corresponding  to  the 
dates  of  the  USP  offers  to  estimate  the 
actual  ocean  freight  and  marine 
insurance  charges. 

Petitioner  calculated  two  FMVs.  First, 
petitioners  used  third  country  sales 
prices  of  merchandise  allegedly 
comparable  to  that  offered  for  sale  in  the 
United  States.  Specifically,  petitioners 
used  Japanese  sales  contract  prices  for 
OCTG  products  exported  to  the  People's 
Republic  of  China  (PRC)  obtained  from 
a  Chinese  trading  company,  adjusted  to 
reflect  differences  in  circumstances  of 
sale  (i.e.,  credit)  between  the  PRC  and 
U.S.  markets. 

Before  resorting  to  third  country  price 
data,  petitioners  demonstrated  that  the 
Japanese  home  market  was  not  viable  to 
serve  as  the  basis  of  FMV.  Specifically, 
petitioners  compared  domestic  and 
third  country  OCTG  shipment  data  for 
the  period  January  through  November 
1993,  and  found  that  home  market 
shipments  expressed  as  a  percentage  of 
third  country  shipments  is  substantially 
less  than  five  percent. 

Petitioners  claimed  that  the  PRC 
constituted  the  appropriate  third 
country  market  to  serve  as  the  basis  for 
FMV  for  each  Japanese  producer  based 
on  the  similarity  of  the  merchandise,  the 
volume  of  sales  and  the  similarity  of  the 
Chinese  OCTG  market  relative  to  the 
U.S.  OCTG  market.  The  range  of 
dumping  margins  of  OCTG  from  Japan 
based  on  a  comparison  of  USP  to  FMV 
alleged  by  petitioners  is  10.4  percent  to 
24.8  percent. 

Second,  petitioners  calculated  a  CV  as 
the  basis  for  FMV  because  they  claimed 
that  the  Japanese  producers'  third 
country  sales  are  being  made  at  prices 
below  the  COP.  Because  petitioners 
could  not  obtain  actual  production  costs 
for  Sumitomo  and  Nippon  Steel,  they 
used  U.S.  production  costs,  adjusted  to 
"reflect  production  costs  in  Japan. 

Petitioners  calculated  COP  and  CV  in 
accordance  with  a  methodology 
acceptable  to  the  Department.  Because 
petitioners  do  not  have  access  to  the 


foreign  producers'  proprietary  data, 
petitioners  utilized  their  own  cost 
information  and  adjusted  for  all  known 
differences  between  the  U.S.  and 
Japanese  markets  with  publicly 
available  information.  When 
practicable,  petitioners  used  public 
information  specific  to  Sumitomo  and 
Nippon  Steel.  Petitioners  added  an 
amount  for  the  statutory  minimum  eight 
percent  profit  and  their  own  packing 
costs  to  the  estimated  COP  to  derive  the 
CV.  The  range  of  dumping  margins  of 
OCTG  from  Japan  based  on  a 
comparison  of  USP  to  CV  alleged  by 
petitioners  is  36.5  percent  to  44.2 
percent. 

The  Department  is  initiating  a  COP 
investigation  of  Sumitomo's  and  Nippon 
Steel's  third  country  sales  to  the  PRC. 
Based  on  our  analysis  of  {>etitioners' 
COP  allegation,  we  find  that  we  have 
reasonable  grounds  to  believe  or  suspect 
that  sales  to  the  PRC  are  being  made 
below  the  COP.  In  their  allegation, 
petitioners  provided  company-specific 
information,  used  a  reasonable 
methodology,  and  demonstrated  that  the 
products  used  in  their  calculations  were 
representative  of  the  broader  range  of 
OCTG  products  sold  by  Sumitomo  and 
Nippon  Steel  to  the  PRC.  This  COP 
investigation  will  be  terminated 
automatically  if.  during  the  course  of 
the  investigation,  any  one  of  the 
following  conditions  is  met:  Sumitomo 
or  Nippon  Steel  do  not  become 
respondents;  the  home  market  is 
determined  to  be  viable;  and  the  PRC  is 
determined  not  to  be  an  appropriate 
third  country  market  on  which  to  base 
FMV. 

The  Department  will  not  initiate  a 
COP  investigation  for  those  companies/ 
exporters  where  petitioners  do  not 
provide  a  company-specific  allegation. 

Korea 

Petitioners  based  USP  on  the  sales 
price  of  two  Korean-produced  OCTG 
tubing  products  to  a  U.S.  distributor  for 
sale  to  end  users.  Petitioners  made 
adjustments  for  ocean  freight,  port  and 
handling  charges,  the  1.9  percent  ad 
valorem  U.S.  Customs  duty,  applicable 
discounts  and  distributor  mark-up.  and 
end  finishing  costs. 

Petitioners  assumed  that  the  Korean 
home  market  was  not  viable  as  the  basis 
for  FMV.  Petitioners  based  this 
assumptionjon  a  report  reviewing 
worldwide  drilling  activity,  which 
indicated  that  no  rigs  are  expected  to  be 
in  operation  in  Korea  during  1994. 
Thus,  petitioners  assumed  that  there  is 
no  OCTG  market  in  Korea. 

Petitioners  selected  Canada  as  the 
appropriate  third  country  market  for 
calculating  FMV  based  on  the  volume  of 


sales  and  the  similarity  of  the  Canadian 
market  relative  to  the  United  States. 
Additionally,  Canada  was  the  only  third 
country  for  which  pricing  data  was 
available  to  petitioners.  Specifically, 
petitioners  based  FMV  on  Canadian 
distributor  prices  to  end-users. 
Petitioners  made  adjustments  for  inland 
freight,  port  and  handling  charges, 
ocean  freight.  Canadian  import  duties, 
distributor  mark-up,  and  end  finishing 
costs. 

The  range  of  dumping  margins  of 
OCTG  ftum  Korea  based  on  a 
comparison  of  USP  to  FMV  alleged  by 
petitioners  is  2.68  percent  to  12.23 
percent. 

Mexico 

Petitioner  based  USP  on  two  price 
quotes  for  sales  of  OCTG  manufactured 
by  TAMSA,  a  Mexican  producer  of 
OCTG.  and  offered  for  sale  in  the  United 
States.  Petitioner  adjusted  the  first  price 
quote  for  foreign  port  and  loading  fees, 
a  Mexican  Customs  clearance  fee.  ocean 
freight  and  insurance,  U.S.  import 
duties,  U.S.  terminal  and  unloading  fees 
and  other  movement  expenses, 
distributor  mark-up,  and  sales  agent 
fee^  Petitioner  made  adjustments  to  the 
second  price  quote  for  foreign  inland 
freight.  Mexican  Customs  processing 
fees.  U.S.  customs  duties.  U.S.  terminal 
and  unloading  fees  and  other  movement 
charges,  and  sales  agent  fees. 

Petitioner  was  unable  to  obtain  home 
market  sales  Information  and,  therefore, 
was  unable  to  conduct  a  home  market 
viability  test.  However,  petitioner 
assumed  the  home  market  to  be  viable 
based  on  a  published  report  estimating 
the  Mexican  drilling  market  to  be  one  of 
the  most  active  in  the  world  given  the 
number  of  drilling  rigs  in  operation. 

Petitioner  based  FMV  on  CV  because 
it  stated  that  it  was  unable  to  obtain 
home  market  prices.  Petitioner  used  a 
U.S.  producer  as  a  surrogate  for  the 
Mexican  producer,  TAMSA,  to 
determine  the  production  costs  of  the 
subject  merchandise. 

Petitioner  calculated  CV  in 
accordance  with  a  methodology 
acceptable  to  the  Department.  Because 
petitioner  did  not  have  access  to  the 
foreign  producer's  proprietary  data, 
petitioner  utilized  its  own  cost 
information  and  adjusted  for  all  known 
differences  between  the  U.S.  and 
Mexican  markets  with  publicly 
available  information.  When 
practicable,  petitioner  used  public 
information  specific  to  T/\AISA. 
Petitioner  added  an  amount  for  the 
statutory  minimum  eight  percent  profit 
and  its  own  packing  cost  to  derive  the 
CV. 


The  range  of  dumping  margins  of 
OCTG  ftt)m  Mexico  based  on  a 
comparison  of  USP  to  CV  alleged  by 
petitioner  is  40.44  percent  to  45.22 
percent. 

Spain 

Petitioners  based  USP  on  average  U.S. 
Customs  values  for  seamless  carbon 
steel  OCTG  tubing  derived  from 
statistics  published  by  the  U.S.  Census 
Bureau  for  the  months  of  August  and 
November  1993.  claiming  that  actual 
.U.S.  sales  price  information  was 
unobtainable.  Petitioners  also  claimed 
that  seamless  carbon  steel  OCTG  tubing 
products  are  representative  of  OCTG 
imports  from  Spain  produced  by  Tubos 
Reunidos.  a  Spanish  producer  of  the 
subject  merchandise  which  allegedly 
accounted  for  all  OCTG  imports  ftx)m 
Spain  during  the  period  April  1993 
through  March  1994.  the  most  recent  12- 
month  period  for  which  data  was 
available  to  petitioners. 

Petitioners  calculated  FMV  based  on 
CV.  Prior  to  resorting  to  CV.  petitioners 
demonstrated  that  the  home  market  for 
Tubos  Reunidos  was  not  viable. 
Specifically,  petitioners  compared 
estimated  Spanish  consumption  in  1993 
and  Spanish  export  statistics  for  Januar>' 
through  August  1993.  and  found  that 
home  market  shipments  as  a  percentage 
of  exports  to  third  country  markets  was 
substantially  less  than  five  percent. 
Petitioners  also  stated  that  information 
on  Tubos  Reunidos'  sales  of  OCTG 
products  to  third  country  markets  was 
not  reasonably  available  despite  their 
efforts  to  obtain  such  information. 

Therefore,  in  the  absence  of  a  viable 
home  market  and  comparable  third 
country  sales,  petitioners  based  FMV  on 
CV.  Because  petitioners  could  not 
obtain  actual  production  costs  for  Tubos 
Reunidos.  they  used  U.S.  production 
costs,  adjusted  to  reflect  production 
costs  in  Spain. 

Petitioners  calculated  CV  in 
accordance  with  a  methodology 
acceptable  to  the  Department.  Because 
petitioners  do  not  have  access  to  the 
foreign  producer's  proprietary  data, 
petitioners  utilized  their  own  cost 
information  and  adjusted  for  all  known 
differences  between  the  U.S.  and 
Spanish  markets  with  publicly  available 
information.  When  practicable, 
petitioners  used  public  information 
specific  to  Tubos  Reunidos.  Petitioners 
added  an  amount  for  the  statutory- 
minimum  eight  percent  profit  and  their 
own  packing  costs  to  the  estimated  COP 
to  derive  the  CV. 

The  range  of  dumping  margins  for 
OCTG  from  Spain  based  on  a 
comparison  of  USP  to  CV  alleged  by 


petitioners  is  5.3  percent  to  18.B 
jjercent. 

Initiation  of  Investigations 

We  have  e.xamined  the  petitions  on 
OCTG  from  /Argentina,  Austria.  Italy, 
Japan.  Korea,  Mexico,  and  Spain  and 
have  found  that  the  petitions  meet  the 
requirements  of  section  732(b)  of  the 
Act  and  19  CFR  353.12.  Therefore,  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  OCTG  from  Argentina, 
•  Austria.  Italy,  Japan,  Korea.  Mexico,  and 
Spain  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value. 

Preliminary  Determinations  by  the 
International  Trade  Commission 

The  International  Trade  Commission 
(ITC)  will  determine  by  August  15. 
1994,  whether  there  is  a  reasonable 
indication  that  imports  of  OCTG  from 
Argentina.  Austria.  Italy,  Japan.  Korea. 
Mexico,  and  Spain  are  materially 
injuring,  or  threaten  material  injury  to. 
a  U.S.  industry.  Negative  ITC 
determinations  will  result  in  the 
investigations  being  terminated: 
otherwise,  the  investigations  will 
proceed  according  to  statutory-  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  July  20. 1994 

Barbara  R.  Stafibrd. 

Acting  Assistant  Secretory- for  Import 
Administration. 

IFR  Doc.  94-18170  Filed  7-25-94;  8:45  ami. 

BILUNC  CODE  U10~OS-P 

(C-433-806,  C-475-817] 

Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  Oil  Country 
Tubular  Goods  f 'OCTG")  From  Austria 
and  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  26.  1994 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  (Austria)  and  Kristin  Heim 
(Italy),  Office  of  Counter\-ailing 
Investigations,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  DC  20230;  telephone  (202) 
482-2239  and  (202)  482-3798. 
respectively 

INITIATION; 

The  Austria  Petition 

On  June  30, 1994.  Koppel  Steel 
Corporation:  U.S.  Steel  Group,  a  unit  of 
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USX  Corporation;  a  id  USS/Kobe  Steel 
(hereinafter,  "petiti  jners")  filed  with 
the  Department  of  Conmerce  ("the 
Department")  a  coutitervailing  duty 
petition  on  behalf  of  the  United  States 
industry  producing  OCTG.  Co- 
petitioners  in  this  iavestigation  are 
North  Star  Steel  Coiipany:  IPSCO  SteeU 
Inc.;  and  Maverick  Tube  Corporation.  In 
accordance  with  section  702(bJ  of  the 
Tariff  Act  of  1930,  s  amended  ("the 
Act"),  petitioners  al  lege  that 
manufacturers,  pro<  ucers,  or  exporters 
of  the  subject  merd;  andise  in  Austria 
receive  countervaiMble  subsidies. 

The  Italy  Petition 

On  June  30. 1994J  Ipsco  Steel.  Inc. 
and  Maverick  Tube  ICorporatioa  (herein 
after,  "petitioners")  filed  with  the 
Department  of  Commerce  ("the 
Department")  a  couj  itervailing  duty 
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industry  producing 
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Scope  of  the  Invesli 

The  products 
investigations  are 
hollow  steel  prodi 


ucls 


petitioners  in  this  ir  vestigation  are 
North  Star  Steel  Coi  ipany;  Koppel  Steel 
Corporation:  U.S.  Si  eel  Group,  a  unit  of 
USX  Corporation;  ajid  USS/Kobe  Steel 
Company.  In  accord  jnce  with  section 
702(b)  of  the  Act,  p«  titioners  allege  that 
manufacturers,  proc  ucers,  or  exporters 
of  the  subject  merch  mdise  in  Italy 
receive  countervaiiapie  subsidies. 

Ininry  Test 

Because  Austria 
"countries  under  th(  i 
within  the  meaning 
the  Act,  Title  VU  of 
these  investigations 
U.S.  International  Tfede 
("FTC")  must  detem 
imports  of  the  sub j 
Austria  and  Italy  m^erially 
threaten  material  i 
industry. 

Standing 
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section.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  or  not 
conforming  to  American  Petroleum 
Institute  ("API")  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes). 
These  investigations  do  no*  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  these  investigati<H)s  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  ("HTS ')  under  item 
number' 

7304.20.10.00.  7304.2ai0.1Q. 

7304.20.1020,  7304.2030.80. 
7304.20.1030,  7304.20.10.40, 
7304.201050,  7304.20,10.60, 
7304.2010.80.  7304.20.20.00, 
7304.2020.10.  7^)4.20.20.20. 
7304.202030,  7304.20.20.40. 
7304.20.20.50,  7304.20.20.60. 
7304.20.2080.  7304.20.30.00. 
7304.20.3050.  7304.20.3060. 
7304.2030.80,  7304.20.40.00, 
7304.20.40.10  7304.20.4020, 
7304.20.4030,  7304.20.40.40, 
7304.20.4050,  7304.20.40.60. 
7304.20.40.80.  7304.20.50.10. 
7304.20.50.15,  7304.20.50.30. 
7304.20.50.45.  7304.20.50.50. 
7304.20.50.60.  7304.20.50.75. 
7304.20.60.50,  7304.20.60.60, 
7304.20.60.75,  7304.20.70,00. 
7304.20.80.00,  7304.20.80.30. 
7304.20.80.45.  7304.20.80.60, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.2080.00. 
7306.20.10.30,  7306.20.10.90. 
7306.20.20.00,  7306.20.30.00. 
7306.20.40.00,  7306.20.60.10. 
7304.20.30.10.  7304.20.30.20, 
7304.20.30.30,  7304.203040, 
7304.20.60.10,  7304.20.6015, 
7304.20.60.30.  7304.20.60.45. 
7306.20.60.50.  7306.20.80.10, 
7306.20.8050 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Allegation  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a).  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 


Initiatian  off  Counterrailing  Daty 
investigations 

The  Department  has  examined  the 
petitions  on  OCTG  from  Austria  and 
Italy  and  found  that  they  comply  with 
the  requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702  trf  the  Act.  we  are  initiating 
countervaiHr»g  duty  investigations  to 
determirw  whether  manufacturers, 
producers,  or  exporters  of  OCTG  from 
Austria  and  Italy  receive  subsidies. 

A.  Austria 

We  are  including  in  our  investigation 
the  following  programs  which  we 
believe,  based  on  the  p)etition  and  the 
record  in  the  Countervailing  Duty 
Investigation  of  Certain  Steel  Products 
from  Austria  {Certain  Steel),  to  have 
provided  subsidies  to  producers  of  the 
siibject  merchandise  in  Austria: 

1  Equity  (Capital)  Infusions  to  Voest- 

Alpine  AG  (VAAG):  1983,  1984,  and 
1986 

2  Pre-Restructuring  Grants  to  VAAG 

3  Assumption  of  Losses  at  Restructuring 

byVAAC 

4  Equity  Infusions  to  certain  VA4G 

subsidiaries  under  Law  298/1987 

5  Post-Restructuring  Equity  Infusions  to 

VAAG 
e  Post-Restructuring  Grants  to  VAAG 
7  Post-Restructuring  Grants  to  Voest- 

Aipine  Stobl  AG  (VAS) 

Allegation  of  Upstream  Subsidies 

Petitioners  have  alleged  that 
Kindberg,  the  producer  of  OCTG, 
receives  upstream  subsidies  thrgugh  its 
purchase  of  steel  blooms  from  a  related 
company,  Voest-Alpine  Donawitz 
.GmbH  (Donawitz).  In  order  to  initiate  on 
an  upstream  subsidy  allegation,  the 
Department's  regulations  require  that 
petitioners  submit  "factual  information 
reasonably  available"  regarding  the 
following:  1)  domestic  subsidies  that  the 
government  provides  to  the  upstream 
supplier;  2)  the  competitive  benefit  the 
subsidies  bestow  upon  the  subject 
merchandise;  and,  3)  the  significant 
effect  the  subsidies  have  on  the  cost  of 
producing  the  subject  merchandise  (19 
CFR  355.12(b)(8)).  Petitioners  have  met 
the  three  criteria  set  forth  above  as 
described  below. 

1.  Domestic  Subsidies 

In  order  to  satisfy  the  first  criterion, 
petitioners  have  alleged  that  Donawitz 
benefitted  from  the  programs  outlined 
above.  We  have  analyzed  these 
programs  in  accordance  with  section 
702(b)  of  the  Act  and  found  that  all 
programs  meet  the  requirements  stated  ~ 
therein^ 


2.  Competitive  Benefit 

For  the  purposes  of  initiation,  in 
determining  whether  petitioners  have 
provided  sufficient  evidence  of 
competitive  benefit,  the  Department  will 
determine  whether  a  petitioner  has 
provided  a  reasonable  basis  to  believe  or 
suspect  that: 

"(i)  The  supplier  of  the  input  product 
controls  the  producer  of  the 
merchandise,  the  producer  controls  the 
supplier,  or  the  supplier  and  the 
producer  are  both  controlled  by  a  third 
person: 

(ii)  The  price  for  the  input  product  is 
lower  than  the  price  that  the  producer 
otherwise  would  pay  for  the  input 
product  in  obtaining  it  from  an 
unsubsidized  seller  in  an  arm's  length 
transaction;  or 

(iii)  The  government  sets  the  price  of 
the  Input  product  so  as  to  guarantee  that 
the  benefit  provided  with  respect  to  the 
input  product  is  passed  through  to 
producers  of  the  merchandise"  {See. 
Section  355.45(b)  of  the  Department's 
proposed  regulations  (54  PR  23366. 
23383  (May  31. 1989)  {Proposed 
Regulations)]. 

It  is  clear  from  the  petition  and  the 
record  in  Certain  Steel  that  the 
condition  expressed  in  (i)  has  been  met. 
Since  1987.  Kindberg  and  Donawitz 
have  been  separately  incorporated  and. 
during  this  time,  they  have  been  either 
both  controlled  by  the  same  third  party 
or  Donawitz  controlled  Kindberg 

3.  Significant  Effect 

The  Department  considers  that 
subsidies  to  the  upstream  supplier  may 
have  a  significant  effect  if  the  ad 
valorem  subsidy  rate  on  the  input 
product  multiplied  by  the  proportion  of 
the  total  production  costs  of  the 
merchandise  accounted  for  by  the  input 
product  is  equal  to.  or  greater  than,  one 
percent  (see.  Proposed  Regulations 
Section  355.45(b)). 

Petitioners  have  provided  calculations 
with  respect  to  subsidies  received  by 
Donawitz  for  the  programs  listed  above. 
The  alleged  benefits  are  10.64  percent. 
Petitioners  additionally  provided 
information  regarding  the  percentage 
that  steel  blooms  account  for  in  the  cost 
of  producing  OCTG.  The  alleged  benefit 
to  Donawitz  multiplied  by  the 
percentage  of  the  cost  of  production 
accounted  for  by  the  input  exceeds  one 
percent.  Therefore,  petitioners  have 
provided  information  sufficient  to 
-support  a  claim  of  significant  effect. 

Therefore,  we  are  initiating  an 
upstream  subsidy  investigation  with 
respect.to  any  subsidies  received  by 
Donawitz. 

We-invite  interested  parties  to  provide 
t;omments  with  respect  to  the 


methodological  approach  that  the 
Department  plans  to  follow  in  its 
investigation  of  subsidies  provided  on 
the  production  of  OCTG  in  Austria. 

B.  Italy 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  of  the  subject  merchandise  in 
Italy: 

1 .  1 988/89  Equity  Infusion 

2.  Subsidizea  Loans  under  Law  67.'>/77 

3.  Grants  under  Law  193/84 

4.  Retraining  Grants 

5.  Preferential  Export  Financing  undtr 

Law  227/77 

6.  Exchange  Rate  Guarantee  Program 

under  Law  796/76 

7.  European  Coal  and  Steel  Community 

("ECSC"!  Loans  'and  Interest 

Rebates 
We  are  not  including  the  following 
programs  alleged  to  be  benefitting 
producers  of  the  subject  mert:handise  in 
Italy: 

1.  "Indirect"  Equity  Infusion  Into 
Dalmine 

Petitioners  have  named  Dalmine 
S.p.A.  ("Dalmine")  and  Acciaierie 
Tubificio  Arvedi  S.p.A.  ("Ar\edi")  as 
the  producers  in  Italy  of  the  subject 
merchandise.  The  alleged  receipt  of  an 
"indirect"  infusion  concerns  only 
Dalmine;  petitioners  do  not  allege  that 
Arvedi  received  any  such  infusion. 

Petitioners  claim  that  Dalmine  owned 
51  percent  of  a  subsidiary.  Tubificio 
Dalmine  Italsider  S.p.A.  ("Tubificio"). 
until  1989.  The  remaining  49  percent 
was  owned  by  Dalmine's  parent 
company  ILVA  S.p.A.  ( *ILVA"),  which 
is  a  government-owned  steel  producer. 
In  1989.  Dalmine  sold  its  shares  in 
Tubificio  to  ILVA.  Petitioners  allege  that 
in  return.  Dalmine  received  a  cash 
payment  from  ILVA  which  should  be 
treated  as  an  "indirect"  equity  infusion. 
The  reasons  cited  by  petitioners  are  that 
(1)  Tubificio  was  essentially  a  worthless 
company  because  it  made  losses  in  the 
three  years  immediately  prior  to  the 
sale,  and  (2)  the  cash  paid  by  ILVA 
ser\ed  as  an  indirect  pass-through  of 
illegal  subsidies  received  by  ILVA. 

In  previous  cases  involving  the  Italian 
steel  industry,  we  have  treated  capital 
infusions  into  unequity worthy 
companies  by  government-owned 
holding  companies  such  as  Finsider 
S.p.A.  ("Finsider")  and  the  Istituto  per 
la  Ricostruzione  Industriale  ("IRI")  as 
countervailable  equity  infusions. 
However,  in  those  cases,  the  recipient 
companies  were  offering  their  own 
shares  in  exchange  for  cash.  (Sep,  e.g.. 
Final  Affirmative  Countervailing  Diitv 
Determination:  Grain-Oriented 


Electrical  Steel  from  Italy,  {'Electrical 
Steep).  59  PR  18357  (April  18. 1994).) 

In  the  instant  case,  however.  Dalmine 
sold  shares  in  its  subsidiary,  Tubificio. 
to  ILVA.  Dabnine's  parent  and  the  other 
owner  of  Tubificio.  ILV.'Vs  holding  in 
Dalmine  did  not  increase  (absolutely  or 
relatively)  as  a  result  of  this  transaction. 
Therefore,  we  do  not  view  this  as  a 
direct  or  indirect  equity  infusion  into 
Dalmine.  Moreover.  ILVA  is  not  a 
holding  company  like  IRI  or  Finsider. 
but  an  operating  company.  While  the 
Department  found  in  Electrical  Steel 
and  Final  Affirmative  CountenaiUng 
Duty  Determinations:  Certain  Steel 
Products  from  Italy.  {-Certain  Steel  from 
Ital/).  58  FR  37327  (July  9.  1993).  that 
ILVA  benefitted  from  subsidies,  those 
subsidies  were  allocated  to  ILVA 
S.p.A.'s  operations  and  not  to  those  of 
its  subsidiaries.  Beyond  their  simple 
claim  that  the  ca.sh  paid  by  ILVA  ser\'ed 
as  an  indirect  pass-through  of  illegal 
subsidies  received  by  ILVA.  petitioners 
have  provided  no  basis  for  believing 
that  ILVA  was  channelling  government 
funds  to  Dalmine. 

On  this  basis,  we  are  not  including 
the  "indirect"  equity  infusion  in  the 
investigation. 

2.  Secured  and  Unsecured  Loans  From 
Italian  Banks  to  Dalmine 

Petitioners  maintain  that  Dalmine  was 
uncreditworthy  from  1978  throu^ 
1992.  According  to  petitioners,  all 
secured  and  unsecured  loans  obtained 
by  Dalmine  from  Italian  banks  during 
these  years  are,  therefore, 
countervailable.  Petitioners  state  that, 
while  they  cannot  outline  the  terms  of 
the  financing  provided,  the  loans  are 
countervailable  because  they  were 
provided  at  interest  rates  lower  than  the 
rates  that  should  have  been  charged  to 
an  uncreditworthy  company. 

Petitioners  have  not  specified  under 
which  laws  or  programs  the  secured  and 
unsecured  loans  are  being  provided,  nor 
have  petitioners  provided  information 
as  to  how  this  funding  is  specific  to  the 
steel  industrv'  {see  the  petition 
requirements  in  section  355.12(b)(7)  of 
the  Department's  regulations). 

Regarding  Arvedi.  petitioners  have 
not  alleged  that  the  company  received 
counter\ailable  benefits  from  secured 
and  unsecured  loans,  nor  have 
petitioners  aljeged  that  Arvedi  was 
uncreditworthy. 

For  these  reasons,  we  are  not 
including  the  secured  and  unsecured 
loans  in  our  investigation 
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3.  Debt  Forgiveness  t  D  Dalmine  in 
Connection  With  thej  1981  and  1988 
Restructuring  Plans 

Petitioners  claim  that  in  Certain  Steel 
from  Italy,  the  Depar  ment  found  that 
Finsider  (the  govemi  lent-owned 
holding  company  for  I 
until  1989)  benehtte<  I  from  government 
assumption  of  debt  ii  i  connection  with 
the  1981  and  1988  re  structurings  of  the 
state-owned  steel  inqustry.  Because 
Dalmine  was  a  subsidiary  of  Finsider  in 
those  years,  petition*  rs  allege  that 
Dalmine  beneHtted  fi  om  the  debt 
forgiveness  granted  t)  Finsider  in 
connection  with  these  restructurings. 
Petitioners  have  not  i  lUeged  that  Arvedi 
benefitted  from  either  instance  of  debt 
forgiveness  provided  to  Finsider. 

Regarding  the  1981  debt  forgiveness, 
the  Department  estat  lished  in  Certain 
Steel  from  Italy  that  1  insider  assumed 
the  debts  of  its  subsi<  iary  Italsider 
which  we  treated  as  i  countervailable 
subsidy  to  Italsider.  a\  the  present  case, 
however,  petitioners  nave  not  provided 
any  evidence  that  Da  mine  or  Arvedi 
benefitted  from  this  <  ebt  forgiveness,  or 
that  Finsider  forgave  Dalmine's  or 
Arvedi 's  debts. 

With  respect  to  the  1988  debt 
forgiveness,  we  foun(  I  in  Certain  Steel 
from  Italy  that  a  port  on  of  Finsider's 
liabilities  was  forgive  n  in  connection 
with  another  restructuring  of  the  state- 
owned  steel  industry  undertaken  from 
19^8-1990.  We  treat*  d  this  forgiveness 
as  a  coimtervaiiable  <  ubsidy  to  ILVA, 
which  was  the  respoi  ident  company  in 
that  investigation.  He  wever,  in 
Electrical  Steel,  we  f(  cused  our 
investigation  on  subs  idles  provided 
directly  to  the  produi  er  of  the  subject 
merchandise,  rather  I  lan  subsidies 
received  by  its  paren  company. 
Therefore,  we  did  no  treat  the  debt 
forgiveness  provided  to  Finsider  as  a 
countervailable  bene  it  in  Electrical 
Steel. 

In  this  case.  f)etitio  lers  have  not 
shown  that  any  debt  orgiveness  was 
provided  directly  to  I  telmine  or  Arvedi, 
or  that  a  portion  of  ll  e  debt  forgiven  to 
Finsider  in  1988  can  >e  attributed  to 
Dalmine  or  Arvedi.  C  n  this  basis,  we  are 
not  including  the  19f  1  or  1988 
instances  of  debt  forj  iveness  provided 
to  Finsider  in  our  inv  estigation. 

4.  European  Investm<nt  Bank  ("EIB") 
Loans  to  DaUnine 

Petitioners  maintai  i  that  Dalmine 
received  loans  from  t  le  EIB  in  the  early 
1980s.  Petitioners  do  not  cl^im  that 
Arvedi  received  EIB  oans.  While 
petitioners  do  not  all  ;ge  that  the  EIB 
loan  program  itself  n  presents  a 
countervailable  subsi  dy,  they  contend 


that  Dalmine  received  EIB  loans  at 
interest  r^es  below  the  rates  that  should 
have  been  applied  to  an  uncreditworthy 
company. 

The  Diepartment  has  previously  found 
EIB  loans  to  be  not  countervailable  {see, 
e.g..  Certain  Steel  Products  from 
Belgium,  58  FR  37273  at  37285  (July  9, 
1993)1.  Because  petitioners  have  not 
provided  any  new  infonnation  that 
would  cause  us  to  change  our  earlier 
determination,  we  are  not  including  the 
EIB  loans  in  our  investigation. 

5.  European  Regional  Envelopment 
Fund  ("ERDF")  Subsidies 

Petitioners  claim  that  some  loans 
obtained  by  Dalmine  from  the  EIB  and 
ECSC  may  have  been  subsidized  by  the 
ERDF,  but  have  not  presented  any 
evidence  in  support  of  this  allegation. 
Petitioners  do  not  allege  that  Arvedi 
received  ERDF  subsidies. 

At  verification  of  the  responses 
submitted  by  the  European  Community 
("EC")  in  Certain  Steel  from  Italy,  we 
found  that  ERDF  grants  are  provided  to 
regions  whose  development  is  lagging 
behind  and  to  regions  seriously  affected 
by  industrial  decline.  In  additicm,  we 
found  that  rural  regions  with  certain 
development  problems  are  eligible  for 
ERt)F  aid.  In  the  instant  case,  however, 
petitioners  have  not  demonstrated  that 
Dalmine  or  Arvedi  have  production 
facilities  in  the  regions  that  are  eligible 
for  ERDF  assistanca  Moreover,  there  is 
no  evidence  in  the  petition  or  in 
previous  investigations  that  ERDF  grants 
are  used  to  subsidize  ECSC  or  EIB  loans. 
For  these  reasons,  we  are  not  including 
the  ERDF  grants  in  our  investigaticsi. 

6.  Early  Retirement  Benefits  for  Dalmine 
Under  Law  193/84 

Petitioners  allege  that  Dalmine  has 
used  the  early  retirement  provisions 
under  Law  193/84  and  that  this  program 
provided  a  countervailable  subsidy  to 
Dalmine.  Petitioners  request  that  the 
Department  treat  benefits  under  Law 
193/84  as  non-recurring  grants. 
Petitioners  have  not  provided  any 
details  regarding  Arvedi's  use  of  early 
retirement. 

Dalmine's  Annual  Reports  show  that 
the  company  used  early  retirement 
pursuant  to  Law  193/84  in  1984  through 
1987.  In  Certain  Steel  from  Italy,  the 
Department  found  early  retirement, 
including  the  program  provided  under 
Law  193/84,  to  be  countervailable. 
Because  early  retirement  is  a  program 
we  typically  consider  to  be  recurring 
(see  the  General  Issues  Appendix  to 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  58  FR  37217  at  37226 
(July  9, 1993),  we  countervailed  the 


program  as  a  recurring  grant  in  Certain 
Steel  from  Italy. 

At  verification  in  Electrical  Steel, 
Italian  government  officials-explained 
that  th^  were  two  laws  providing  for 
early  retirement  in  1992;  Law  223/91 
and  Law  406/92.  We  found  early 
retirement  under  Law  223/91  to  be  not 
countervailable  in  oiu-  final 
determination.  We  did  not  make  a 
determination  with  respect  to  any  other 
early  retirement  laws,  including  Law 
193/84,  because  these  laws  were  not 
used  by  the  Electrical  Steel  respondent 
in  the  period  of  investigation. 
Petitioners  have  requested  that,  because 
the  Department  did  not  make  a 
determination  with  respect  to  Law  193/ 
84  in  Electrical  Steel,  we  should 
investigate  whether  Dalmine  used  early 
retirement  under  Law  193/84.  However, 
infonnation  collected  in  Electrical  Steel 
suggests  that  Law  193/84  has  been 
superseded  and  petitioners  have  not 
presented  any  evidence  to  the  contrary. 
There  is  no  evidence  in  the  petition  that 
Dalmine  used  early  retirement  under 
Law  193/84  after  1987.  Rather, 
petitioners  want  us  to  change  our 
practice  and  treat  early  retirement  as  a 
non-recurring  benefit. 

The  last  year  for  which  we  have  been 
able  to  establish  that  Dalmine  used  early 
retirement  is  1991.  The  Annual  Report 
for  that  year  shows  that  Dalmine  used     " 
the  early  retirement  program  under  Law 
223/91,  which  we  found  to  be  not 
countervailable  in  Electrical  Steel. 
Moreover,  petitioners  have  not 
presented  any  infonnation  that  would 
cause  us  to  change  our  earlier 
determination  that  early  retirement,  if 
found  countervailable,  should  be  treated 
as  a  recurring  grant.  For  these  reasons, 
we  are  not  including  early  retirement  in 
our  investigation. 

7.  Grants  to  Dalmine  From  the  Cassa  per 
il  Mezzogiomo 

Petitioners  allege  that  Dalmine  has 
received  grants  from  the  Cassa  per  il 
Mezzogiomo  C'Cazmez")  which  are 
directed  to  southern  Italy.  In  Certain 
Steel,  we  found  such  grants  to  be 
countervailable  because  they  were 
provided  on  a  regional  basis.  Petitioners 
are  not  aware  of  any  Dalmine  plants 
outside  of  Bergamo,  which  is  in  the 
North,  but  point  to  Dalmine's  Aiuiual 
Reports  which  show  that  the  company 
received  Cazmez  grants  in  the  early  and 
mid-1980s.  Based  on  this  finding, 
petitioners  state  that  Dalmine  must  have 
a  plant  located  in  the  South.  Therefore, 
petitioners  request  that  the  Department, 
in  addition  to  the  Cazmez  grants, 
investigate  a  large  number  of  other 
subsidy  programs  directed  to  the  South, 


.should  we  find  that  Dalmine  maintains  ^ 
production  facilities  there. 

Regarding  Arvedi.  petitioners  have 
not  alleged  that  the  company  received 
Cazmez  grants  or  that  it  benefitted  from 
any  other  subsidy  programs  directed  to 
the  South.  On  the  contrary,  petitioners 
maintain  that  Arvedi  is  located  in 
-Cremona  which  is  in  the  north  of  Italy. 

From  Dalmine's  Annual  Reports,  we 
have  found  that  the  company  formerly 
had  two  production  facilities  in  the 
South,  both  of  which  produced  welded 
pipe.  Apart  from  these  two  plants, 
which  were  spun  off  in  1989,  we  have 
not  found  any  other  production 
facilities  in  the  South.  Because  both  the 
plants  in  the  South  produced  welded 
pipe,  which  Is  not  included  in  the  scope 
of  this  investigation,  we  are  not 
including  the  Cazmez  grants  or  any 
other  programs  directed  to  the  South  in 
our  investigation. 

ITC  Notification 

Pursuant  to  section  702(d)  of  the  Act. 
we  have  noti  Red  the  ITC  of  these 
initiations. 

Preliminary  Detennination  by  the  ITC 

The  ITC  will  determine  by  August  15. 
1994.  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially 
injured,  or  is  threatened  with  material 
injury,  by  reason  of  imports  from 
Austria  and  Italy  of  OCTG.  Any  ITC 
determination  which  is  negative  will 
result  in  the  investigations  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
702(c)(2)  of  the  Act  and  19  CFR 
355.13(b). 

Dated:  July  20, 1994.  -     - 

Barbara  R.  StaSbrd, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-18171  Filed  7-25-94;  8:45  am) 
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tA-57a-829;  A-.680-«23) 

Postponement  of  Final  Antidumping 
Duty  Determinations:  Saccharin  from 
the  People's  Republic  of  China  (PRC), 
etal. 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice. 


EFFECTIVE  DATE:  July  26. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  (PRC)  and  Thomas  McGinty 
(Korea).  Office  of  Countervailing 


Investigations,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 
Washington.  DC  20230;  telephone:  (202) 
482-2239  and  (202)  482-5055. 
respectively. 

POSTPONEMENT  OF  RNAL  DETERMINATION: 
On  June  16, 1994  (59  FR  32412,  32416, 
June  23. 1994).  the  Department  of 
Commerce  (the  Department)  issued 
preliminary  determinations  in  the 
antidumping  duty  investigations  of 
saccharin  from  the  PRC  and  Korea. 

On  July  1. 1994.  in  accordance  with 
-section  735(a)(2)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act),  the 
respondents  in  the  PRC  investigation. 
Shanghai  KJ  Import  £md  Export 
Corporation  and  Suzhou  Cereals  Import 
and  Export  Corporation,  requested  that 
the  Department  postpone  its  final 
determination  in  this  investigation  until 
135  days  after  the  date  of  publication  of 
the  preliminary  determination.  On  July 
6. 1994.  in  accordance  with  section 
735(a)(2)(B)  of  the  Act  the  petitioner  in 
the  Korean  investigation.  PMC 
Specialties  Group,  also  requested  that 
the  Department  postpone  its  final 
determination  in  that  investigation  until 
135  days  after  the  date  of  publication  of 
the  preliminary  detennination.  Under 
section  735(a)(2)  of  the  Act  and 
§  353.20(b)  of  the  Department's 
regulations  (19  CFR  353.20(b))  if, 
subsequent  to  the  preliminary 
determination,  the  Department  receives 
a  request  for  postponement  of  the  final 
determination  from  the  party  adversely 
affected  by  the  determination,  the 
Department  will,  absent  compelling 
reasons  for  denial,  grant  the  request. 
Accordingly,  we  are  postponing  our 
final  determinations  in  these 
investigations  until  November  7. 1994. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  now  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
September  23. 1994.  and  rebuttal  briefs, 
no  later  than  September  28.  1994.  We 
have  received  requests  for  a  hearing  by 
the  petitioner  and  respondents  in  the 
PRC  investigation  and  the  petitioner  in 
the  Korea  investigation  and.  therefore, 
under  19  CFR  353.38(0.  we  will  hold 
public  hearings  to  allow  parties  to 
comment  on  arguments  raised  in  the 
case  or  rebuttal  briefs.  Tentatively,  the 
hearing  for  the  PRC  investigation  will  be 
held  on  September  30, 1994,  at  10:00 
a.m.  and  the  bearing  for  the  Korea 
investigation  will  be  held  on  September 
30,  1994,  at  2:00  p.m.  at  the  U.S. 


Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue. 
N.W..  Washington.  D.C.  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time.  This  notice 
is  published  pursuant  to  section  735(d) 
of  the  Act  and  19  CFR  353.20(b)(2). 

Dated:  July  19. 1994. 
Barbara  R.  StafTbrd, 
Acting  Asststant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-18169  Filed  7-25-94;  8:45  am) 
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[A-23-805] 

Correction  of  Ministerial  Errors  in 
Preliminary  Antidumping  Duty 
Determination:  Silicomanganese  from 
Ukraine 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 


EFFECTIVE  DATE:  Iuly,26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Thompson  or  Donna  Berg.  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230; 
telephone:  (202)  482-2336  or  (202)  482- 
0114.  respecti\'ely. 
AMENDED  PRELIMINARY  DETERMINATION: 
On  June  17. 1994,  we  disclosed  our 
calculations  for  the  preliminary 
determination  to  counsel  for  petitioners. 
On  June  20, 1994,  and  July  8.  1994.  we 
received  timely  submissions  from 
petitioners  alleging  ministerial  errors  in 
the  Department  of  Commerce's 
(Department)  preUminary  determination 
calculations.  (For  specific  details  of 
these  allegations  and  our  analysis  of 
them,  see  Memoranda  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford  dated 
June  27. 1994.  and  July  14, 1994). 

Petitioners  alleged  that  the 
Department  made  certain  "ministerial 
errors"  with  respect  to  calculating  usage 
figures  for  Nikopol  Ferroalloys  Plant, 
one  of  the  respondents  in  this 
investigation.  We  agree  in  part  with 
these  allegations,  and  in  accordance 
with  procedures  set  forth  in  the 
proposed  regulations,  we  are  amending 
Ukraine's  preliminary  dumping  margin 
because  the  corrections  represent  a 
change  of  more  than  five  absolute 
percentage  points  and  more  than  25 
percent  of  the  dumping  margin 
calculated  in  the  original  (erroneous) 
preliminary  determination.  See 
§  353.15(g)(4)(ii)  of  the  Department's 
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proposed  regulations 
(January  10,  1992). 
dumping  margin  for 
percent. 

This  notice  is  publ 
procedures  set  forth  i 
proposed  regulations 
FR1131  (January  10, 

Dated:  July  19, 1994. 
Barbara  R.  Stafford, 
Acting  Assistant 
Administration 
IFR  Doc.  94-18167  File< 
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National  Oceanic  aiifl  Atmospheric 

Administration 

P.O.  062994F] 

Endangered  Species^  Permits 


AGENCY:  Nationa 
Service  (NMFS), 
Atmospheric  Admi 
Commerce. 
ACTION:  Issuance  of  a 
to  Permit  726  (P45I). 


Marine  Fisheries 
Nati  3nal  Oceanic  and 
nibtration  (NOAA), 


Third  Modification 
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ViCt 


CFRi 


On  May  20. 1994, 
published  (59  FR  264^1) 
application  had  been 
Kinard  of  the  Univer^ty 
Department  of  Fish  a 
third  modiflcation  to 
to  take  shortnose 
brevirostrum)  for  sci 
activities,  as  authoriz^ 
Endangered  Species 
(16U.S.C.  1531-1543 
regulations  goveminj 
wildlife  permits  (50 

Notice  is  hereby  gi^en 
1994,  as  authorized 
the  ESA.  NMFS  issued 
modification  to  Perm 
the  above  taking,  su 
conditions  set  forth 

Issuance  of  this 
as  required  by  the 
a  finding  that  such  m 
Was  applied  for  in 
not  operate  to  the 
listed  species  which  i 
modification;  (3)  is  cc  nsi 
purposes  and  policie; 
section  2  of  the  ESA. 
was  also  issued  in 
is  subject  to  parts  217 
CFR.  the  NMFS  regu 
listed  species  permits . 

The  application,  pe  miit 
modifications,  and 
documentation  are 
by  interested  persons 
ofBces,  by  appointment 

Office  of  Protected 
1335  East-West  Highvlray 
MD  20910-3226  (301 
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I  disi  id 


Federal  Register  /  Vol.  59,  No.  142  /  Tuesday,  July  26,  1994  /  Notices 


y  for  Import 
7-25-94;  8:45  am) 


notice  was 
that  an 
filed  by  Dr.  Boyd 

of  Idaho 
d  Wildlife,  for  a 
'ermit  726  (P45I) 
[Acipenser 
fie  research 
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Number  726  for 
bJBCt  to  certain 
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set  forth  in 
This  modification 
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713-2322);  and 


Northeast  Region,  NMFS,  NOAA.  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508-281-9250). 

Dated:  July  6, 1994. 
William  W.  Fox,  Jr.,  PhJ)., 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
jFR  Doc.  94-18152  Filed  7-25-94;  8:45  am] 
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P.O.  0701 94A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  issuance  of  an  Amendment  to 
Modification  3  of  Scientific  Research 
and  Enhancement  Permit  817  (P45K). 

Notice  is  hereby  given  that  on  July  6, 
1994,  as  authorized  by  the  provisions  of 
the  Endangered  Species  Act  (ESA), 
NMFS  issued  the  first  amendment  to 
Modification  3  of  Permit  Number  817 
(P45K)  to  Stanley  D.  Smith  of  the 
NationalBiological  Survey  for  an 
increased  take  of  listed  Snake  River  fall 
chinook  salmon  and  listed  Snake  River 
spring/summer  chinook  salmon  for 
scientific  research  and  enhancement 
purposes,  subject  to  certain  conditions 
set  forth  therein. 

Issuance  of  this  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  the  permit  and 
modifications,  as  amended:  (1)  Were 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  which  is/are  the  subject  of  the 
permit;  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  This  amendment 
was  also  issued  in  accordance  with  and 
is  subject  to  parts  217-222  of  Title  50 
CFR,  the  NMFS  regulations  governing 
listed  species  permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division.  NMFS,  NOAA,  911 
North  East  11th  Ave.,  Room  620, 
Portland,  OR  97232  (503-230-5400). 

Dated;  July  6,  1994. 
William  W.  Fox.  Jr.,  PhD., 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  94-18153  Filed  7-25-94;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Oman 

July  20, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  July  27,  1994. 

FOn  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  Marf;h 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  June  21, 1994,  the 
Governments  of  the  United  States  and 
the  Sultanate  of  Oman  agreed  to  amend 
their  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
December  3, 1993  and  January  15. 1994. 
to  establish  specific  limits  for  certain 
textile  products  for  two  consecutive 
one-year  periods,  beginning  on  January 
1, 1994  and  extending  through 
December  31. 1995. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  January  1, 1994 
through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  65160.  published  on 
December  13, 1993;  and  59  FR  25894. 
pubUshed  on  May  18,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  ti»e  Implementation  of  Textile 
Agreements 
luly  20. 1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Effective  on  July  27. 
1994,  you  are  directed  to  cancel  the  directive 
dated  May  10, 1994.  which  directed  you  to 
count  imports  for  consumption  and 
withdrawals  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  products  in  Categories  334/634  and 
335/635,  produced  or  manufactured  in  Oman 
and  exported  during  the  period  April  26, 
1994  through  April  25, 1995. 

This  directive  amends,  but  does  not  cancel, 
the  directive  issued  to  you  on  December  6, 
1993.  by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Oman  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1994  and  extends 
through  December  31, 1994. 

Effective  on  July  27, 1994,  you  are  directed 
to  establish  limits  for  textile  products  in  the 
following  categories,  pursuant  to  the 
Memorandum  of  Understanding  dated  June 
21, 1994  between  the  Governments  of  the 
United  States  and  the  Sultanate  of  Oman: 
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Category 


334/634 
335/635 


Twelve-month  restraint 
limit' 


150.000  dozen. 
200.000  dozen. 


.  'The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  Decemtjer 
31.1993. 

Textile  products  in  Categories  334/634  and 
335/635  which  have  been  exported  to  the 
United  States  prior  to  January  1. 1994  shall 
not  be  subject  to  this  directive. 

For  the  import  period  January  1. 1994 
through  April  30. 1994,  you  are  directed  to 
charge  the  following  amounts  to  the 
categories  listed  below: 


Category 

Amount  to  be  ctiarged 

334  „., 

335  :...ZZZZ. 

634  _„ 

635  „... 

9,868  dozen. 
1.418  dozen. 
-0- 
4.615  dozen. 

The  Committee  for  the  Implenientation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-18059  Filed  7-25-94;  8:45  am) 
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Establishment  of  a  New  Export  Visa 
Arrangement  for  Certain  Cotton,  Woof, 
Man-Made  Fiber,  Silk  Biend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Lebanon 

July  21, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
export  visa  requirements. 


EFrecnvE  DATE:  August  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  Republic  of  Lebanon  reached 
agreement,  effected  by  exchange  of 
notes  dated  September  16. 1993  and 
June  6. 1994.  to  establish  an  export  visa 
arrangement  for  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Lebanon  and  exported  from  Lebanon  on 
and  after  August  1. 1994.  Goods 
exported  during  the  period  August  1. 
1994  through  September  1. 1994  shall 
not  be  denied  entry  for  lack  of  a  visa. 
All  goods  exported  after  September  1. 
1994  must  be  accompanied  by  a  visa. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  ftt)m  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  ft>r  the  ImpleroeotatioD  of  Textile 
Agreements 

July  21.  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 


Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  December  9. 
1993;  pursuant  to  the  Export  Visa 
Arrangement,  effected  by  exchange  of  notes 
dated  September  16, 1993  and  June  6. 1994. 
between  the  Governments  of  the  United 
States  and  the  Republic  of  l^etsanon;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  1. 1994.  entry  into  the  Customs 
territory  of  the  United  States  (i.e.,  the  50 
states,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239.  300-369.  400-469.  600- 
670  and  800-899,  including  merged  and  part 
categories,  produced  or  manufactured  in 
Lebanon  and  exported  from  Lebanon  on  and 
after  August  1. 1994,  for  which  the 
Government  of  the  Republic  of  Lebanon  has 
not  issued  an  appropriate  export  visa  fully 
described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  be  added  to  the  bilateral 
agreement,  the  entire  category(s)  or  part 
category(s)  shall  be  included  in  the  coverage 
of  this  arrangement  on  an  agreed  effective 
date.  Goods  exported  during  the  period 
August  1, 1994  through  September  1, 1994 
shall  not  be  denied  entry  for  lack  of  a  visa. 

A  visa  must  accompany  each  commercial 
shipmentof  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  year  of  export,  followed  by 
the  two  character  alpha  country  code 
specified  by  the  International  Organization 
for  Standardization  (ISO)(the  code  for 
Lebanon  is  "LB"),  and  a  six  digit  numerical 
serial  number  identifying  the  shipment:  eg  . 
4LB123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  and  printed  name  of  the 
issuing  official  of  the  Government  of  the 
Republic  of  Lebanon. 

4.  The  correct  categorj-fs),  merged 
category(s).  part  category(s),  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  shall  be 
reported  in  the  spaces  provideid  within  the 
visa  stamp  (e.g..  "Cat.  340-510  DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
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AGENCY:  Department 
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covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  must  be  obtained  from  the 
Government  of  the  Republic  of  Lebanon,  or 
a  visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  Goverrmient  of  the  Republic  of  Lebanon, 
and  presented  to  the  U.S.  Customs  Service 
before  any  portion  of  the  shipment  will  be 
released.  The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  the  quota 
requirement. 

If  import  quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  catRgor\'  limit. 
If  a  shipment  from  Lebanon  has  been  allowed 
entry  into  the  commerce  of  the  United  States 
with  either  an  incorrect  visa  or  no  visa,  and 
redelivery  is  requested  but  cannot  be  made, 
U.S.  Customs  shall  charge  the  shipment  to 
the  correct  category  limit  whether  or  not  a 
visa  waiver  is  provided. 

Merchandise  impwrted  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 


sample  shipments  valued  at  U.S.S250  or  less, 
do  not  require  a  vrsa  for  entry. 

A  focsimile  of  the  visa  stamp  is  enclosed 
with  this  letter.  Officials  of  the  Government 
of  the  Republic  of  Lebanon  authorized  to 
issue  export  visas  are  Michel  Ayoub,  Agnes 
Ghosn  and  Georges  Khoury. 

The  actions  taken  concerning  the 
Government  of  Lebanon  with  resjicct  to 
imports  of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.Q  553(a)(1), 
This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

BILUNG  CODE  3510-OR-f 


Textile  Visa  Stamp  of  the  Republic  of  Lebanon 


IFR  Doc.  94-18166  File  1  7-25-94:  8:45  am)        ACTION:  Notice  of  intent. 

BtLUNG  COOC  3S10-OR-C 


ronmental  Impact 

Effluent 
Barractis  and 
Oahu,  HI 


if  the  Army,  DOD. 


SUMMARY:  This  Notice  of  Intent  is  for  an 
Environmental  Impact  Statement  (EIS) 
to  assess  the  effects  of  implementing  a 
system  to  dispose  of  wastewater  effluent 
from  the  Schofield  Barracks  Wastewater 
Treaunent  Plant.  The  plant  currently 
treats  approximately  2.8  million  gallons 
of  sewage  per  day. 

The  proposed  system  consists  of 
treatment  facilities,  reservoirs,  pumping 
stations,  pipelines,  and  monitoring 
equipment.  The  areas  considered  for 


irrigation  include  golf  courses,  open 
fields,  and  undeveloped  land,  on  and  off 
Schofield  Barracks/Wheeler  Airfield. 
Other  options  may  include  no  action, 
effluent  disposal  at  various  irrigation 
sites,  stream  disposal,  ocean  disposal, 
underground  injection  wells,  and 
advanced  treatment  of  effluent  for 
disposal. 

Potentially  significant  environmental 
and  social  concerns  include  possible 
impacts  on  archaeological/historic 
resources;  groundwater  resources; 
nearby  streams;  the  ecosystems  at  the 
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irrigation  sites;  public  health;  economic 
stimulation  from  construction 
expenditures;  and  negative  public 
perceptions  concerning  the  proposed 
action. 

Public  involvement  will  consist  of  ' 
public  scoping  meetings  following  the 
processing  of  a  notice  of  the  project 
through  the  Areawide  Clearinghouse; 
advertising  the  Notice  of  Intent  in  the 
State  of  Hawaii  Office  of  Environmental 
Quality  Control  Bulletin,  and  through 
contacting  local  neighborhood  boards 
and  other  community  groups,  affected 
government  agencies,  private 
organizations,  and  individuals.  The 
public  hearings  will  be  held  after 
distribution  of  the  EIS.  All  interested 
government  agencies,  planning  advisory 
committees,  and  private  organizations 
and  individuals  are  encouraged  to 
provide  input  into  the  study  process, 
identify  potential  environmental  and 
social  concerns  and  effects,  and  develop 
measures  to  avoid,  ameliorate,  or 
mitigate  adverse  environmental  social 
impacts. 

Coordination  will  be  undertaken  with 
adjoining  land  owners;  the  U.S. 
Environmental  Protection  Agency;  other 
Federal  agencies.  State  of  Hawaii 
agencies  such  as  the  Department  of 
Health.  Department  of  Land  and  Natural 
Resources,  Department  of  Business  and 
Economic  Development.  Office  of  State 
Planning,  and  Office  of  Environmental 
Quality  Control:  City  and  County  of 
Honolulu  agencies  such  as  Board  of 
VVater  Supply.  Department  of  Public 
Works.  Department  of  Land  Utilization, 
and  Department  of  Genera!  Planning; 
and  organizations  such  as  the  Mililaiii 
and  Wahiawa  Neighborhood  Boards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Helene  Takemoto,  U.S.  Army 
Engineer  District  Honolulu. 
Environmental  Division  (CEPOD-ED- 
ES).  Fort  Shafter.  Hawaii  96858-5440; 
Telephone;  (808)  438-6931/1776  and 
FAX  (808)  438-7801. 

SUPPLEMENTARY  INFORMATION:  The  EIS  is 
currently  scheduled  to  be  available  for 
public  review  in  the  spring  of  1995. 

Dated:  July  18. 1994. 
Raymond  |.  Fatz. 

Acting  Deputy' Assistant  Secretary  of  the 
Army  (Environment.  Safetyand  Occupational 
Health).  OASA  (I.  Le-E). 

(FR  Doc.  94-18155  Filed  7-25-94:  8:45  ami 
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DEPARTMENT  OF  THE  ARMY 

Grant  of  a  Partially  Exclusive  License, 
U.S.  Patent  5.128,882  to  Applied 
Research  Associates,  inc. 

AGENCY:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  DOD. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
a  prospective  partially  exclusive  license 
of  U.S.  Patent  No.  5.128,882.  entitled 
"Device  for  Measuring  Reflectance  and 
Fluorescence  of  In-Situ  Soil". 
DATES:  Written  objections  must  be  filed 
with  the  U.S.  Army  Waterways 
Experiment  Station  by  September  26 
1994. 

ADDRESSES:  U.S.  Army  Engineer, 
Waterways  Experiment  Station,  Attn 
CEWES-CT-C.  Vicksburg,  MS  39180- 
6199. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Norma  L.  Logue,  (601)  634-3076. 
SUPPLEMENTARY  INFORMATION:  The 
Device  for  Measuring  Reflectance  and 
Fluorescence  of  In-Situ  Soil  was 
invented  by  Philip  G.  Malone  and 
Stafford  S.  Cooper  (U.S.  Patent 
Application  No.  570,679;  U.S.  Patent 
No.  5.128.882;  filing  date.  August  22. 
1990;  issue  date,  July  7,  1992.  Rights  to 
this  United  States  patent  have  been 
assigned  to  the  United  States 
government  as  represented  by  the 
Secretary  of  the  Army,  as  represented  by 
the  U.S.  Army  Corps  of  Engineers. 
Waterways  Experiment  Station,  intends 
to  grant  a  partially  exclusive  license  for 
the  above  mentioned  patent  to  Applied 
Research  Associates,  Inc..  4300  San 
Mateo  Blvd.  N.E..  Albuquerque.  NM 
87110. 

Pursuant  to  37  CFR  404.7(a)(l)(i),  any 
interested  party  may  file  a  written 
objection  to  this  prospective  partially 
exclusive  license  arrangement. 
Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-18062  Filed  7-25-94:  845  am] 

eiUJNG  CODE  3710^»2-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  conunents  on  the 
proposed  information  collection 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
25, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
.    Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  3208.  New  ExecuUve 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information "iSolIection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202^651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  July  21.  1994. 
Mary  P.  Liggett. 

Acting  Director.  Infon nation  HesounvK 
Management  Senice. 

Office  of  Postsecondary  Education 

Type  ofPe\ie\\:  Revision. 
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for  Grants  Under 
I  in  Areas  ol 


Title:  AppUcatic 
the  Graduate  Assi^ 
National  Need  Program. 

Frequency:  Ann^ially. 

Affected  PuWic.jNon-profit 
institutions. 

Reporting  Burden:  Responses:  325; 
Burden  Hours:  13. 432. 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0. 

Abstract:  This  fcrm  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Graduate  Assistance 
fai  Areas  of  National  Need  Program.  The 
Department  will  u!  e  the  information  to 
make  grant  awards 

0€Bce  of  Postsecoa  dary  Educatkm 

Type  of  Review:  Revision. 
Title:  New  and  h  oncompeting 
Continuation  Appl  cation  for  Grants 


Under  the  Ronald 

Postbacca  laureate 

Program. 

Frequency:  Ann 

Affected  Public: 


McNair 
Achievement 

ally. 

State  or  local 


governments;  Non-profit  institutions. 

Reporting  Burden:  Responses:  428; 
Burden  Hours:  4,344. 

Recordkeeping  B  irden: 
Recordkeepers:  0;  I  urden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  ajgencies  to  apply  for 
funding  under  the  Ronald  E.  McNair 
Postbaccalaureate  ^d  Achievement 
Program.  The  Depa rtment  will  use  the 
information  to  mak » grant  awards. 

[FR  Doc  94-18160  Fi 
BIUJNQ  COOC  4000-01-M 


ed  7-25-94;  8:45aniJ 


Arbltratiofi  Par>e{  decision  Under  the 
Randoiph-SheppaiKf  Act 


AGENCY:  Departmeijt 
ACnoH:  Notice  of 
Decision  Under  thej Randolph 
Act 


of  Education. 
A^JitratJon  Panel 

Sheppard 


SUMMARY:  Notice  is 
November  29. 1990 
rendered  a  decision 
Dennis  Franklin  v. 
Department  for  the 
R-S/89-5).  This 
the  Secretary  of  the 
Education  pursuant 
1(a),  upon  receipt  o 
by  petitioner.  Denn 
January  17. 1989. 
Sheppard  Act 
blind  individuals  tt 
facilities  on  Federa 
this  section  of  the 
Act  (the  Act),  a 
dissatisfied  with  thii 
administration  of 
program 
request  a  full 


panel 


T  le 


provii 


iblini 


the 
I  authorized  under 


evidei  tiary 


hereby  given  that  on 
an  arbitration  panel 
in  the  matter  of 
.  Kentucky 
Blind,  (Docket  No. 

was  convened  by 
U.S.  Department  of 
to  20  U.SC  107d- 
a  complaint  filed 
s  Franklin,  on 

Randolph- 
les  a  priority  for 
operate  vending 
property.  Under 
F  mdolph-Sheppard 
"  "icensee 
State's  operation  or 

vending  facility 
the  Act  may 
fair  bearing 


from  the  State  licensing  agency  (SLA).  If 

the  licensee  is  dissatisfied  with  the  State 
agency's  decision,  the  licensee  may 
complain  to  the  Secretary,  who  then  is 
required  to  cmivene  an  arbitration  panel 
to  resolve  the  dispute. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W.. 
Room  3230,  Switzer  Building, 
Washington.  D.C  20202-273a 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPtiMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(G)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

The  complainant,  Etennis  Franklin,  is 
a  blind  veoidar  licensed  by  the 
respondent,  the  Kentticky  Department 
for  the  Blind,  pursuant  to  the  Randolph- 
Sheppard  Act.  20  U.&C  107  et  seq.  The 
Departmratt  is  the  SLA  responsible  for 
the  operation  of  the  Kentucky  vending 
faciUty  program  for  blind  individuals. 
The  purpose  of  the  program  is  to 
establish  and  support  blind  vend<»s 
op)erating  vending  facilities  on  Federal 
property. 

Mr.  Franklin  operated  a  vending 
facility  from  1977  until  1987  at  the 
Gardner  Lane  Postal  Facility  in 
Louisville,  Kentucky.  This  .was  pursuant 
to  a  permit  between  the  SLA  and  the 
U.S.  Postal  Service,  which  was 
supplemented  by  a  food  service  contract 
between  the  SLA  and  the  Postal  Service. 
During  1985,  complaints  about  the  food 
service  and  Mr.  Franklin's  management 
surfaced.  In  both  July  and  October  1985, 
the  U.S.  Postal  Service  specifically 
requested  the  removal  of  the  vendw. 
Complaints  cited  poor  attitude,  empty 
vending  machines,  outdated  food 
products,  dirty  tables,  and  lack  of 
service.  On  July  17, 1985,  the  Postal 
Service  threatened  to  terminate  the 
supplemental  food  service  contract  with 
the  SLA  unless  strong  corrective  actions 
were  taken.  Meetings  throughout  August 
and  September  1985  indicated 
improvement  and  a  partial  resolution.  In 
October  1985,  however,  an  incident 
involving  an  alleged  physical  altercation 
led  to  the  Postal  Service  requesting  that 
the  vendw  be  subject  to  disciplinary 
action  for  serious  misconduct. 
Additional  complaints  were 
documented  on  January  17, 1986.  &)  a 
February  4, 1986,  letter  to  the  vendor, 


the  SLA  notified  him  of  its 
dissatisfaction  with  his  performance  of 
duties  in  operating  the  Gardner  Lane 
vending  facility  and  the  receipt  of 
repeated  complaints  by  postal  service 
patrons,  which  were  probable  cause  for 
finding  a  vi<^tion  of  the  operator 
agreement  Additional  complaints  were 
received  during  the  next  several 
months.  In  October  1986.  two  union 
representatives  from  the  Postal  Service 
wrote  to  voice  strong  dissatisfaction 
vrith  the  food  service  and  Mr.  Franklin's 
management 

On  June  26, 1987,  Mr.  FrankHn 
received  a  letter  from  the  SLA 
temrinating  his  agreement  effective  July 
27.  1987.  Oa  July  14. 1987.  Mr.  FrankHn 
requested  an  administrative  review, 
which  was  conducted  by  the  SLA  on 
July  28th.  A  dedsJoQ  was  rendered  by 
the  reviewing  c^cer  confirming  the 
decision  of  the  SLA  to  terminate  Mr. 
Franklin's  operator's  agreement.  On  July 
27th,  complainant  filed  a  Motion  for 
Preliminary  Injunction  in  U.S.  District 
Court  fior  the  Western  District  of 
Kentucky,  and  the  SLA  decided  to  delay 
termination  of  the  vendor's  operator's 
agreement  until  an  order  vras  issued  by 
the  Court.  On  September  9,  the  court 
conducted  a  hearing  and  on  September 
28  rendered  its  decision  denying  the 
vendor's  request  for  injunction,  citing 
that  there  was  little  Hkelihood  of  the 
vendor  prevaihng  cm  the  merits  of  the 
case. 

On  October  1, 1987,  the  SLA  formally 
terminated  the  operator's  agreement 
with  the  complainant;  however,  his 
license  was  not  revoked.  The  SLA 
granted  Mr/  Franklin  continued 
seniority  up  through  October  1. 

Subsequently,  Mr.  Franklin  requested 
a  full  evidentiary  hearing,  which  was 
held  on  January  20,  February  4,  and 
February  16, 1988.  The  hearing  officer 
issued  an  opinion  on  March  30, 1988, 
indicating  that  the  SLA's  decision  to 
terminate  the  agreement  was  justified  by 
Mr.  Franklin's  failure  to  revise  his 
operating  procedures.  On  April  4, 1988, 
the  complainant  was  notified  by  the 
SLA  that  the  hearing  officer's  decision 
was  being  adopted  as  final  agency 
action. 

In  addition,  on  June  9, 1988.  Mr. 
Franklin  requested  an  evidentiary 
hearing  on  several  grievances 
concerning  his  failure  to  be  appointed 
an  assistant  manager  or  manager  for 
vendii^  facilities  up  for  bid  by  the  SLA. 
On  August  31, 1988,  an  evidentiary 
hearing  was  conducted,  and  on 
November  23,  the  hearing  officer  issued 
a  decision  finding  that  complainant  had 
not  been  discriminated  against 
regarding  his  bid  application  for  two 
locations  that  he  did  not  receive.  On 


January  17, 1989,  the  complainant  filed 
a  request  with  the  Secretary  of 
Education  concerning  an  appeal  of  these 
issues,  which  were  consolidated  for  an 
arbitration  hearing  scheduled  for 
November  14  and  15. 1989. 

Arbitration  Panel  Decision 

The  central  issues  that  the  arbitration 
panel  reviewed  were — (1)  Whether  the 
SLA  foUoured  its  rules  and  regulations 
when  it  rescinded  the  complainant's 
operator's  agreement  and  removed  him 
from  the  Gardner  Lane  Post  Office 
pursuant  to  20  U.S.C.  107a(b)  and  34 
CFR  395.36;  and  (2)  Whether  the  SLA 
adhered  to  proper  procedures  in  the 
administration  of  its  transfer  and 
promotion  policies  concerning  the 
complainant's  bids  on  vendor  openings 
in  the  program  pursuant  to  20  U.S.C. 
107b-l(3)(c)  and  34  CFR  395.7(c). 

The  arbitration  panel  concluded  that 
the  problems  at  the  Gardner  Lane  Post 
Office  were  well  docimiented  beginning 
in  1985  with  intensive  involvement  by 
the  SLA  in  attempts  to  resolve  the 
matters.  On  two  occasions  in  1985.  the 
problems  resulted  in  a  request  from 
postal  officials  for  the  removal  of  the 
complainant  regarding  alleged 
mismanagement  and  lack  of  customer 
satisfaction,  including  a  threatened 
boycott  of  the  vending  facility  by  postal 
union  employees  in  1986  and 
culminating  in  1987  with  the  SLA's 
possible  loss  of  the  Gardner  Lane 
facility. 

The  arbitration  pane!  held  that  the 
SLA  acted  properly  and  for  just  cause  in 
removing  the  complainant  from  the 
Gardner  Lane  Post  Office  facility.  The 
vendor  had  more  than  adequate  notice 
of  his  performance  deficiencies  from  the 
complaints,  meetings,  and  reviews  that 
had  previously  taken  place.  The  SLA 
fulfilled  its  responsibilities  to  assist  the 
vendor  in  working  out  the  problems 
with  the  Federal  property  managers; 
however,  the  complainant  failed  to 
reform  his  business  practices  to 
satisfactorily  continue  to  manage  the 
vending  facility. 

The  panel  concluded  that  the  SLA 
acted  improperly  in  denying  the  vendor 
his  profits  for  the  period  prior  to  the  full 
evidentiary  hearing,  A  vendor's  earnings 
are  protected  during  any  proceeding 
against  a  vendor's  license.  Although  no 
action  was  taken  to  revoke  Mr. 
Franklin's  license,  the  State  and  Federal 
regulations  indicate  a  policy  that  a 
vendor's  employment  will  remain 
protected  until  a  full  hearing  on  charges 
is  held,  absent  a  suspension  of  the 
vendor  from  the  facility  and  subsequent 
termination. 

Also,  the  panel  held  the  SLA  liable  for 
lost  profits  for  the  period  from  his 
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removal  until  the  State  hearing  officer's 
opinion  was  rendered.  The  panel  also 
ordered  a  further  investigation  and 
review  for  the  accounting  of  profits  that 
had  been  paid  to  the  vendor  during  a 
short  period  after  he  had  been  removed 
from  the  Gardner  Lane  Post  Office 
facility.  The  record  provided  at  the 
hearing  did  not  adequately  reconcile 
end-of-year  discrepancies  in  accounting. 
The  SLA  will  review  documents  and 
share  findings  ;vith  complainant. 

The  panel  rejected  the  vendor's  claim 
that  he  had  been  improperly  denied 
certain  positions  for  which  he  bid. 
Seniority  is  only  one  factor  to  be 
considered.  The  panel  raised  concerns, 
however,  tliat  the  vendor  not  be 
blacklisted  from  employment.  The 
vendor  will  continue  to  remain  licensed 
to  manage  a  facility.  Also,  the  panel 
rejected  the  vendor's  claim  for 
attorney's  fees,  finding  authority  for 
such  an  award  to  be  ambiguous. 

Panel  Members  Gashel  and  Davis 
concurred  in  the  majority  opinion  and 
filed  separate  dissenting  opinions  on 
certain  issues. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  July  21,  1994 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Sendees. 
IFR  Doc.  94-18161  Filed  7-25-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award:  Richard 
W.  Foster-Pegg 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2),  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1)  to  Richard  W.  Foster- 
Pegg  under  Grant  Number  DE-FGOl- 
94CE15604.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,250  for  Richard  VJ. 
Foster-Pegg  to  gather  necessary 
information  through  preliminary  design 
and  survey  work  to  support  formation  of 
a  consortium  to  commercialize  Coal 
(Fired)  Air  Turbme  (CAT)  cycle  plants. 
The  invention  is  a  design  for  a 
cogeneration  system  utilizing  an 
indirectly  heated,  steam-injected  gas 
turbine.  The  system  consists  of  1 1 
subsystems. 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(fO  that 
the  application  submitted  by  Richard  w. 
Foster-Pegg  is  meritorious  biased  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  device  which  would 
have  a  significant  and  favorable  impact 
upon  the  energy's  utilization.  The 
device  would  reduce  some  of  the 
demands  and  pressures  on  base-load 
facilities,  the  proposed  project  is  not 
eligible  for  financial  assistance  under  a 
recent,  current  or  planned  solicitation 
because  the  program,  the  Energy-Related 
Invention  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  autWprizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration,  ATTN:  Linda  S.  Sapp. 
HR-531.23.  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585. 
The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington,  DC  on  luly  19.  1994. 

Richard  G.  Lewis, 

Contracting  Officer  Headquarters  Operation 

Division  B  Office  of  Placement  and 

Administration. 

IFR  Doc.  94-18162  Filed  7-2S-94;  8  45  anil 
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Financial  Assistance  Award;  Intent  To 
Award  a  Grant  To  Jarvis  Christian 
College 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Intent. 

SUMMARY;  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5).  it  is  making  a  discretionary 
financial  assistant  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(B)  to  Jarvis  Christian 
College.  Hawkins.  TX  under  grant 
number  DE-FG01-94MI 10322.  The  DOE 
intends  to  make  a  noncompetitive 
financial  assistance  award  in 
establishing  the  Jarvis  Enhancement  of 
Males  (JEM)  Program.  The  JEM  program 
is  an  educational  emd  training  program 
for  Afiican  American  males  in  grades  4. 
5  and  6.  The  project's  goal  is  to  increase 
the  number  of  African  American  males 
who  are  academically  prepared  to  enter 
college  and  complete  studies  in  energy- 
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related  disciplines,  the  period  of 
performance  conteniiplated  is  for  three 
years.  DOE  will  provide  funding  in  the 
amount  of  $82,671  for  the  first  budget 
period  estimated  to  be  August  30, 
1994— August  29. 1«  95.  There  will  be 
no  cost  sharing. 

FOR  FURTHER  INFORM  LTION  COTfTACT: 
Please  write  the  U.S<  Depertm^it  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rosemarie 
Marshall.  HR-531.li.  lOGO 
Independence  Aven^ 
Washington.  DC : 
SUPPLEMENTARY  I 

proposed  grant  will 
Jarvis  Christijm  Col 
year  coeducational ; 
institution  located  i^  Hawiuns.  Texas. 
The  campus  is  ideal  for  a  siunmer 
science,  mathematics  and  computer 
enrichment  program  fcx-  young  African 
American  males  who  are  separated  from 
the  urban  setting  and  oppottunitles  for 
day  camps,  summer  lobs.  neighborhood 
programs  and  activit^  centers.  The 
campus  o^ers  scienae,  mathematics  and 
computer  laboratori^  in  addition  tos 
biomedical  research  |cent».  The  faculty 
possesses  credentialf  necessary  to 
motivate  youth  to  become  successful  in 
science  and  matherofitics  and  in  school. 
The  project  objectives  will  be  achieved 
through  family  invol  irement  in  problem 
solving  strategies,  tei  icher  training  to 
strengthen  the  contept  of  the  science 
and  math  instructioij,  and  providing 
hands  on  inquiry-baied  activities  to 
promote  a  cooperatii  e  learning 
environment.  The  pr  aject  to  be  funded 
is  for  the  Hawkins,  7  exas  School 
District,  and  will  include  the  most  rural 
and  economically  disadvantaged  school 
communities.  The  mpst  salient 
techniques  include  tpe  use  of  the 
summer  residential  program  and 
Saturday  enrichmeni  academies,  which 
will  focus  on  the  joii  t  involvement  of 
students  and  parents  in  preparing 
students  to  receive  iaformation  which 
will  help  them  in  th^ir  efforts  to  prepare 
for  coU^  with  the  t  Itiroate  goal  of 
college  admissions  a  id  graduation. 

The  program  is  me  ritorious  because 
the  program  combine  s  student  interest 
development  activiti  ss  with  family 
involvement  and  teai  :her  training  into  a 
program  which  prepares  students  early 
at  the  4th,  5th  and  6tfa  grade  educational 
level  to  be  receptive  io  further  study  in 
the  technical  fields.  The  DOE  knows  of 
no  other  entity  wbicL  is  conducting  or 
is  planning  to  conduct  such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishmeiit  of  a  pubhc 
piupose,  it  is  determined  that  Jarvis 
Christian  College  wi  1  produce  a 
longitudinal  researc)  i  project  which  will 


track  the  academic  progress  and  career 
choices  of  African  American  males  who 
participate  in  precollege  programs  so 
that  they  do  not  get  lost  in  tl^ 
educational  pipeline.  The  research 
results  will  be  used  to  evaluate  the 
potential  effectiveness  of  other 
precoUege  programs  developed  to 
increase  the  number  of  African  males 
and  other  minorities  selecting  studies 
and  careers  in  the  scientific  and 
technical  fields. 
Mkfaael  B.  Kaizen. 

Contracting  Officer,  Operations  Branch  A- 
1 .  Office  of  Placement  aad  Administration. 
IFR  Doc  94-18163  Filed  7-25-94:  8:45  ami 
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BonneviHe  Power  Admbiistration 

Notice  of  Floodplain  and  Wetlands 
Involvement  for  Burtington  Bottoms 
Wildlife  Mitigation  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Floodplain  and 
Wetlands  Involvement. 

SUMMARY:  BPA  proposes  to  provide 
funds  for  the  protection  and 
enhancement  of  wildlife  and  wildlife 
habitat  for  the  Burlington  Bottoms 
WildUfe  Mitigation  Prefect  in  a 
floodplain  and  wetlanck  located  in 
Multnomah  County  in  the  State  of 
Oregon. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  envir(»imental  review 
requirements  (10  CFR  Part  1022).  BPA 
will  prepare  a  floodplain  and  wetlands 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands. 

The  assessment  will  be  included  in 
the  environmental  assessment  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act.  A 
floodplain  statement  of  findings  will  be 
included  in  any  finding  of  no  significant 
impact  that  may  be  issued  following  the 
completion  of  the  environmental 
assessment. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  August  25. 1994. 
ADDRESSES:  Submit  comments  to  the 
Public  Involvement  Manager, 
Bonneville  Power  Administration — 
ALP,  P.O.  Box  12999,  Portland.  Oregon 
97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
B.  Fox,  NEPA  Compliance  Officer-PG. 
Bonneville  Power  Administration.  P.O. 


Box  3621.  Pcfftland,  Oregon.  97208- 
3621.  telephone  number  503-230-4261, 
fax  number  503-230-3752. 
SUPPt-EWFUTTARY  MFORMAT10N:  Biu-lington 
Bottoms  consists  of  169  ha  (417  acres) 
of  wetlands,  riparian,  and  pasture 
(formerly  wet  prairie)  habitat  along  the 
floodplain  of  the  lower  Columbia  and 
Willamette  Rivers.  The  area  is  located 
adjacent  to  the  Multnomah  Channel 
between  Sauvie  Island  and  the  Tualatin 
Mountains  (T2N,  Rl  W.  Sections  20  and 
21).  Past  human  activities  at  Burlington 
Bottoms  have  ahered  the  quality  and 
quantity  of  the  existing  wetlands.  BPA 
proposes  that  existing  wetlands  would 
be  maintained  and  where  possible, 
enhanced  to  improve  wildlife  habitat- 
Enhancement  activities  could  include 
control  or  removal  of  non-native  plant 
species  such  as  Reed  canary  grass, 
which  is  present  in  all  of  the  lakes  and 
ponds.  The  beaver  dams  located  on  the 
property  have  created  wetlands.  Should 
these  dams  be  breeched,  water  level 
control  structiues  may  be  installed  to 
maintain  existing  wetlands. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland.  Oregoa.  on  )u)y  12, 
1^4. 

Hof  B.  Fox, 

NEPA  Comphance  Officer,  Office  of  Power 
Sales. 

IFR  Doc.  94-18164  Fried  7-25-94;  8:45  am) 

BILUNG  CODE  S46A-01-P 


Office  of  Fossil  Energy 
[FE  Docket  No.  94.43-NGl 

Brooklyn  Union  Gas  Company.  etaL; 
Order  Granting  Authorization  to  Import 
Natural  Gas  from  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  authOTizing 
sixteen  New  York,  New  Jersey,  and  New 
England  local  distribution  companies 
(LDCs)  to  import  natural  gas  frcnn 
Canada  to  satisfy  the  compressor  fuel 
requirements  of  Iroquois  Gas 
Transmission  System.  LP.  associated 
with  transporting  the  LDCs  previously 
authorized  import  volumes  through  its 
pipeline  fecilities. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Ftjels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585, 
(202)  586-9478.  The  docket  room  is 
open  betweoi  the  hours  of  8:00  a.m.  and 


4:30  pjn.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  VVashiogton,  D.C,  |uly  13. 1994. 
Ciifibrd  P.  Tomaszetvski. 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc  94-18138  Filed  7-25-94;  8:45  am) 
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[FE  Docket  No.  94-5(M4G] 

Consumers  Power  Company;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Consumers  Power  Compjany  (CPCo) 
aathorizfition  to  import  up  to  73  Bcf  of 
natural  gas  fix)m  Canada  over  a  two-year 
term,  beginning  on  the  date  of  first 
import  delivery. 

CPCo's  order  is  available  for 
inspection  and  cop3ring  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20.585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Wasiiingtoii,  DC,  hily  13, 1994. 
ai£fbrri  P.  ToBMszrwsId, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  94-18139  Filed  7-25-94;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Dooket  No.  EG94-83-000.  et  al.) 

El  Cayman,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

July  19,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Cayman 

I  Docket  No.  EG94-83-0001 

Take  notice  that  on  July  14, 1994.  EI 
Cayman,  a  Cayman  Islands  corporation 
(EI  Cayman),  c/o  Ener^  Initiatives.  Inc.. 
One  Upper  Pond  Road,  Parsippany. 
New  Jersey  07054.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

EI  Ca}rman  intends  to  acquire  up  to  30 
percent  (but  not  less  than  5  percent)  of 


the  votirig  securities  of  a  Colombian 
corporation  that  is  developing  a  gas- 
fired  electric  generating  facihty  with  a 
capacity  of  up  to  750  MW  to  be  located 
in  the  City  of  Barranquilla,  Department 
of  Atlantico.  Republic  of  Colombia.  All 
of  the  facility's  electricity  will  be  sold 
at  wholesale  to  Corporation  Eleclrica  de 
la  Costa  Atlantic  in  Colombia. 

Comment  date;  August  1, 1994,  in 
accordance  with  Standand  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  liaiit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Tampa  Electric  Company 

IDocket  No.  ER94-1 1^6-000) 

Take  notice  that  on  July  8, 1994, 
Tampa  Electric  Company  (Tampa 
Electric)  supplemented  its  prior  filing  in 
this  docket  concerning  its  agreements  to 
provide  qualifying  facility  transmission 
service  for  Mulberry  Phosphates.  Inc. 
(Mulberry),  Cargill  Fertilizer,  Inc. 
(Cargill),  and  Aubumdale  Power 
Partners,  Limited  Partnership 
(Aubumdale). 

Tampa  Electric  continues  to  propose 
an  effective  date  of  May  1,  1994,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Copies  of  the  supplemental  filing 
have  been  served  on  Mulberry,  Cargill. 
Aubumdale,  and  the  Florida  Public 
Service  Commission. 

Comment  date:  August  2. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ashton  Energy  Corporation 

IDocltet  No.  ER94-1 246-0001 
Take  notice  that  on  June  28, 1994, 

Ashton  Energy  Corporation  tendered  for 
.  filing  additional  information  to  its  May 

11, 1994,  filing  in  the  above-referenced 

docket. 
Comment  date:  August  2,  1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  R.f.  Dahnke  &  .Associates 

[Docket  No.  ER94-1 35^1-0001 

Take  notice  that  on  July  12, 1994,  R.J. 
Dahnke  &  Associates  tendered  for  filing 
an  amendment  to  its  June  13, 1994  filing 
in  the  above-referenced  docket. 

Comment  date:  August  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER94-1 44 3-0001 

Take  notice  that  on  July  11, 1994, 
.  Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  amendment  to  the  Interconnection 
Agreement  between  it.self  and  Upper 


Peninsula  Power  Company  (UPPCO). 
The  amendment  replaces  Appendices  A 
and  B  thereof  with  .■Appendix  A 
(Modification  3)  and  Appendix  B 
(Revisioit  2).  The  changes  involve  the 
Cornell  and  Mass  Interconnections 
which  will  now  be  operated  normally 
closed. 

Wisconsin  Electric  requests  an 
effective  date  of  July^l,  1994. 
Accordingly,  the  Company  respectfully 
requests  waiver  of  the  sixty  day  notice 
requirement  in  order  to  enhance 
reliability  and  economy  of  operation. 

Copies  of  the  filing  have  been  served 
on  UPPCO,  the  Michigan  Public  Service 
Commission,  and  the  Phiblic  Service 
Commission  of  Wisconsin. 

Comment  dote:  August  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Soothwestem  Public  So-vice 
Company 

IDocket  No.  ER94-T445-O00| 

Take  notice  thai  on  July  8, 1904, 
Southwestern  Public  Service  Qjmpany 
(Southwestern)  tendered  for  filing  a  Rate 
Schedule  to  be  included  in  its  wholesale 
electric  rate  tariff.  The  rate  schedule  is 
a  contribution  in  aid  of  construction 
agreement  between  Southwestern  and 
Rita  Blanca  Electric  Cooperative,  Inc. 
(Rita  Blanca).  The  agreement  provides 
for  Rita  Blanca  to  pay  South%yestem  a 
one  time  charge  of  $594  for  the 
replacement  of  an  existing  structure 
with  a  taller  structure  and  attachment  ol 
certain  fecilities. 

Southwestern  has  requested  that  the 
amendment  become  effective  as  of  the 
date  service  commences  over  the  new 
facilities  and  has  requested  a  waiver 
pursuant  to  18  CFR  35.11.  The  waiver 
request  is  supported  by  the  agreement  of 
Rita  Blanca. 

Comment  date:  August  2.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Pool 
IDocket  No.  EK94-1446-000) 

Take  notice  that  on  July  12, 1994,  the 
New  England  Power  Pool,  tendered  for 
filing  a  signature  page  to  the  NEPOOL 
Agreement  dated  September  1, 1971,  as 
amended,  signed  by  Milford  Power 
Limited  Partnership,  Milford  Power 
Limited  Partnership  has  its  principal 
place  of  business  in  Milford, 
Massachusetts.  NEPOOL  indicates  that 
the  New  England  Power  Pool  Agreement 
has  previously  been  filed  with  the 
Commission  as  a  rate  schedule 
(designated  NEPOCK.  FPC  No.  1). 

NEPOOL  states  that  Milford  Power 
Limited  Partnership  has  joined  the  over 
90  other  electric  utilities  that  already 
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participate  in  the  pool.  NEPOOL  further 
states  that  the  GU  d  signature  page  does 
not  change  the  NJPOOL  Agreement  in 
any  manner,  other  than  to  make  Milford 
Power  Limited  Partnership  a  peirticipate 
in  the  pool. 

NEPOOL  reque  sts  an  effective  date  of 
August  1, 1994,  for  commencement  of 
participation  in  tie  power  pool  by 
Milford  Power  Limited  Partnership,  and 
requests  waiver  ot  the  Commission's 
customary  notice  requirements  to 
permit  the  memlxsrship  of  Milford 
Power  Limited  Pa  rtnership  to  become 
effective  on  that  c  ate. 

Comment  date:  August  2,  1994,  in 
accordance  with  I  Itandard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power 


k  Light  Company 


fo- 


(Docket  No.  ER94 

Take  notice  tha 
Florida  Power  & 
tendered  for  filinj 
Agreements  with 
Marketing.  Inc. 
under  FPL's 
and  3. 

FPL  requests 
Service  Agreemei^ts 
become  effective 
as  soon  thereafleHas 

FPL  states  that 
accordance  with 
Commission's 

Comment  date: 
accordance  with 
at  the  end  of  this 


lfl47-O00| 

on  July  12, 1994, 
I|ight  Company  (FPL) 
proposed  Service 
inron  Power 
transmission  service 
Transmission  Tariff  Nos.  2 


thit 


9.  Central  Maine 

(Docket  No.  ER94-li»48-O00l 

Take  notice  tha) 
Central  Maine  Poi  iter 
for  filing  a  Contract 
Affecting  the  Rate 
Northeast  Empire 
#2  in  Docket  No. 

Comment  date: 
accordance  with 
at  the  end  of  this 


the  proposed 
be  permitted  to 
August  1, 1994,  or 
practicable, 
is  filing  is  in 
CFRPart  35ofthe 


regjlations. 


August  2,  1994,  in 
i  tandard  Paragraph  E 
1  lotice. 


ower  Company 


on  July  6, 1994, 
Company  tendered 
Amendment 
Schedule  in 
Limited  Partnership 
C IF82-1 29-000. 

August  2. 1994.  in 
itandard  Pacagraph  E 
notice. 


Standard  Faragra  phs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Rsulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  suchi  motions  or  protests 
should  be  filed  oni  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties 


Any  person  wishii  ig  to  become  a  party 


to  the  proceeding. 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary, 

(FR  Doc.  94-18084  Filed  7-25-94;  8:45  am] 

BILUNG  COOe  (TIT-OI-P 

[Docket  No.  CP94-282-000] 

Northwest  Pipeline  Corp.;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed 
Northwest  Hood  River  Pipeline  Loop 
and  Extension  and  Site  Visit 

July  20, 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Northwest  Hood  River 
Pipeline  Loop  and  Extension.'  This  EA 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  or  not  to  approve  the  project. 

On  August  2, 1994,  OPR  staff  will 
conduct  a  site  visit  with  representatives 
of  Northwest  for  the  facilities  proposed 
in  Klickitat  County,  Washington.  Parties 
to  the  proceeding  may  attend.  Those 
planning  to  attend  must  provide  their 
own  transportation. 

Summary  of  the  Proposed  Project 

Northwest  Pipeline  Corporation  wants 
Commission  authorizatioato  construct 
and  operate  about  5.3  miles  of  6-inch- 
diameter  pipeline  to  partially  loop  and 
extend  its  existing  Hood  River  lateral  in 
Klickitat  County,  Washington,  and  to 
construct  a  new  delivery  meter  station, 
the  KEP  Meter  Station.  The  proposed 
facilities  will  be  used  to  provide  about 
11,000  million  British  thermal  units  per 
day  of  natural  gas  to  the  planned 
Klickitat  Energy  Partners  cogeneration 
facility  in  Klidcitat  County,  Washington. 

The  Klickitat  Energy  Partners  will 
build  a  pipeline  to  connect  the 
cogeneration  facility  to  the  KEP  Meter 
Station.  The  Department  of  Energy  is 
preparing  an  environmental  assessment 
for  the  cogeneration  facility. 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.^ 


'  Northwest  Pipeline  Corporation's  application 
was  Tiled  with  the  Commission  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  RegisteT.  Copies  are 
available  from  the  Commission's  Public  Reference 
Branch,  Room  3104.  941  North  Capitol  Street.  N.E., 
Washington.  D.C  20426  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


Land  Requirements  for  Construction 

Northwest  proposes  to  use  a  75-foot- 
wide  construction  right-of-way  along 
the  looped  portions  of  the  pipeline  and 
a  60-foot-wide  construction  right-of-way 
along  the  pipeline  extension.  Through 
residential  and  commercial  areas,  the 
width  of  the  right-of-way  would  be 
reduced  to  minimize  disturbance  to 
residences  and  commercial  buildings. 
Construction  in  residential  streets 
would  be  confined  to  the  existing  road 
pavements. 

Eleven  work  areas  outside  the 
construction  right-of-way  would  be 
required  at  road  and  railway  crossings 
that  are  proposed  to  be  bored,  at  the 
beginning  and  end  of  the  pipeline  loop 
and  extension,  and  at  the  top  of  the 
steep  slope  located  about  600  feet  north 
and  uphill  of  the  White  Salmon  Meter 
Station.  Each  of  these  extra  work  areas 
would  occupy  an  additional  0.1  to  0.25 
acre  of  land.  A  0.1  acre  pipe  storage  area 
and  contractor  yard  would  be  located  on 
the  SDS  Lumber  Company  property. 
Access  to  the  pipeline  during 
construction  would  be  along  existing 
public  and  private  roads  and  the 
existing  pipeline  right-of-way. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  a  major 
Federal  action  whenever  it  considers  the 
issuance  of  a  Certificate  of  Public 
Convenience  and  Necessity.  Our  EA 
will  give  the  Commission  the 
information  it  needs  to  do  that.  If  the  EA 
concludes  that  the  projects  would  result 
in  significant  environmental  impacts, 
we  will  prepare  an  environmental 
impact  statement.  Otherwise  we  will 
prepare  a  Finding  of  No  Significant 
Impact. 

NEPA  also  requires  us  to  discover  and 
address  concerns  the  public  may  have 
about  proposals.  We  call  this  "scoping". 
The  main  goal  of  the  scoping  process  is 
to  focus  the  analysis  in  the  EA  on  the 
important  environmental  issues,  and  to 
separate  these  from  issues  that  are 
insignificant  and  do  not  require  detailed 
study. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  projects  under  these  general 
subject  headings: 

•  geology  and  soils 

•  endangered  and  threatened  species 

•  vegetation  and  wildlife 

•  land  use 

•  air  quality  and  noise 

•  water  resources,  fisheries  and 
wetlands 


•  cultural  resources 

We  will  also  evaluate  possible 
alternatives  to  the  projects,  or  portions 
of  the  projects,  and  make 
recommendations  on  bow  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  l^er  with  your  specific  comments  or 
concerns  about  the  project.  We  are 
particularly  interested  in  ahematives  to 
the  proposals  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  l.ois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington.  D.C  20426; 

•  Reference  Docket  No.  CP94-282- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Robert  Kbpka.  Project  Manager,  Federal 
Energy  Regulatory  ComraLssion,  825 
North-Capitol  St.,  N£..  Room  7312, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  they  will  be 
received  in  WashingtcMi  D.C.  on  or 
before  August  9, 1994. 

Becoffiing  an  Interrenor 

In  addition  to  involvement  in  the  EA . 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceedings  or  an  "intervenor".  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related - 
Commission  documents  and  filings  by 
other  jntervehors.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor  you  must  file 
a  Motion,  to  Intervene  according  to"  Rule 
214  of  tJie  Commission's  Rules  of. 
Practif  u  and  Procedure  (18  CFR 
385.214)  which  is  attached  as  appendix 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  fo  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3).  why  this  Ume  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
inter\'enor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
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Robert  Kopka,  EA  Project  Manager,  at 
(202) 208-0282. 

Lots  Di  Cashcli, 

Secretary. 

IFR  Doc  94-18085  Filed  7-25-94;  8:45  am) 

BILUMC  COOE  niT-OV.p 


[Project  No.  2411-005  Vjirginia} 

STS  Hydropower,  LttL  and  Dan  River, 
Inc^  Notice  of  AvailatMKty  o1  Final 
Environmental  Assessntent 

July  20,  1994. 

In  accordance  with  the  National 
Ijivironmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  Ucense  for  the 
existing  Schoolfield  Dam  Project, 
located  on  the  Dan  River  in  Pittsylvania 
County,  Virginia,  in  the  city  of  Danville, 
and  has  prepared  a  Final  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA.  the  Commission's  staff  iias  analyzed 
the  existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  mitigation  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Referent*  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell, 
StKretary. 

IFR  Doc  94-18086  Fitpd  V-2.V-«M;  8:45  ami 
BitLJNG  COOE  m7-0VM 


(Docket  Na  CPS4-651-«»,  ei  al.J 

Florida  Gas  Transmission  Co.,  et  al^ 
Natural  Gas  Certificate  Filings 

Inly  19, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

IDockeJ  No.  CP94-651-O0OI 

Take  notice  that  on  July  8, 1994, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Hou«;ton, 
Texas  77002,  filed  a  request  with  the 
Commission  in  Docket  No.  CP94-651- 
000  pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  new  meter  station  imder  FGT's 


blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection. 

FGT  proposes  to  construct  and 
operate  a  new  meter  station  to  serve  as 
a  delivery  point  to  the  Qty  of 
Cleanvater  (Clearwater).  PGT  states  that 
the  new  meter  station  will  be  looted  In 
Pasco  Countv,  Florida,  at  mile  post 
127.7  on  FGTs  30-inch  diameter 
pipeline  that  is  part  of  FGT's  Phase  III 
expaasion  project,  granted  in  DocJiet 
No.  CP92-182.  et  aL  The  estimated  copf . 
of  tho  proposed  construction  is 
$250,000,  which  will  be  reimbursed  to 
FGT  by  Clearwater.  FGT  further  states 
that  the  new  meter  station  will  not 
impact  FGT'S  p«ak  day  or  annual 
deliveries. 

Comment  date:  Septcmher  2,  1994,  in 
accordance  with  Standard  Paraor.3ph  G 
at  the  end  of  this  notice. 

2.  Koch  Gateway  Pipriine  Campany 

|Do«;ket  No.  CP94-655-tK»0| 

Take  notice  that  on  July  12,  1994, 
Koch  Gateway  Pipeline  Company 
(Gateway),  P.O.  Box  1478.  Houston, 
Texas  77251-1478.  filed  in  Docket  No 
CP94-655-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  constnu.t 
and  operate  a  sales  tap  under  Gateway'^, 
blanket  certificate  issued  in  IDocket  No. 
CP82-430-(XX)  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  noore  fully  5»>l 
forth  in  the  request  that  is  on  file  wiih 
the  Commission  and  open  to  public 
inspection. 

Gateway  proposes  to  construct  a  * 

direct  interconnect  for  a  new  delivery 
point  to  provide  interruptible 
transportation  service  to  Coastal  Paper 
Company  (Coastal)  at  Wiggins,  Stone 
County,  Mi.ssissippi.  Gateway  explains 
that  the  related  natural  gas  requirement' 
of  Coastal  do  not  repn?seut  additional 
incremental  through-put  because  these 
requirements  are  currently  supplied 
through  Entex.  bic,  a  local  distributian 
company,  which  is  in  turn  supplied  by 
Gateway.  Gateway  states  that  metering 
and  regulating  facilities  would  be 
installed  at  an  existing  4-inch  tap  at  an 
estimated  cost  of  $44,000,  which  would 
be  reimbursed  by  Coastal  Gateway 
advi.ses  that  the  new  facilities  would  be 
constructed  on  existing  right-o^way  and 
Coastal  would  construct 
non jurisdictional  facilities  irKluding  a 
meter  station  and  approximately  900 
feet  of  4-inch  pipeline  to  inXetvonnetrt 
with  Gatewav- 
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Comment  date:  September  2,  1994.  in 
accordance  with  St^dard  Paragraph  G 
at  the  end  of  this  no  :ice. 

3.  Northwest  Pipelii  le  Corporation 

[Docket  No.  CP94-659J-0001 

Take  notice  that  on  July  12. 1994, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chlpeta  Way,  Salt  Lake 
City.  Utah  84158.  filfed  in  Docket  No. 
CP94-659-000  a  reduest  pursuant  to 
Sections  157.205.  IJ  7.216.  and  157.211 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.216.  and  157.21^)  for  approval  to 
abandon  certain  existing  facilities  at  its 
Evergreen  Shores  mi  iter  station  in 
Thurston  County,  Washington  and  to 
construct  and  operaie  upgraded 
facilities  at  this  station  to  provide 
expanded  capacity  to  Washington 
Natural  Gas  Compar  y  (Washington 
Natural)  at  this  deli>  ery  point,  pursuant 
to  Section  7(c)  of  th«  Natural  Gas  Act 
(NGA).  all  as  more  fiilly  set  forth  in  the 
request  which  is  on  nle  with  the 
Commission  and  opi  tn  to  public 
inspection. 

Northwest  states  that  it  presently  has 
firm  maximum  dailji  delivery 
obligations  (MDDO)  to  deliver  up  to  a 
total  of  3,600  Dth  pet  day  to  Washington 
Natural  at  the  EvergJeen  Shores  delivery 
point,  subject  to  Suhpart  G  of  Part  284 
of  the  Conunission's  regulations. 


that  Washington 
'  it  to  expand  the 

e  facility  to  6,700 
sig).  Northwest 
e  trim  plates  in 

at  the  existing 
I  percent  trim  to 
s  change  will 

design  delivery 


Northwest  indicates 
Natiu^l  has  requesti 
delivery  capacity  of 
Dth  per  day  (at  350 
proposes  to  modify 
the  existing  regulatoi 
meter  station  from  5 
100  percent  trim.  Th 
increase  the  maximi 
capacity  of  the  Evergreen  Shores  meter 
iptation  from  4,620  D  h's  per  day  to 
approximately  7,870  MMbtu  per  day  at 
a  pressure  of  350  psi ;.  Northwest 
further  indicates  it  a  so  plans  to  replace 
the  existing  two-inct  I  filter  assembly 
with  a  four-inch  filte  r  assembly. 
Northwest  estimates  that  the  cost  of 
modifying  the  facilit  /  is  approximately 
$47,700.  including  tfce  associated 
income  tax  liability,  for  which 
Washington  Natural  pas  agreed  to 
reimburse  Northwes 
Comment  date:  Se 
accordance  with  Sta 
at  the  end  of  this  no 


tember  2, 1994,  in 
dard  Paragraph  G 
ce. 


Standard  Paragraph 

G.  Any  person  or  i 
staff  may,  within  45  > 
of  the  instant  notice  1 


e  Commission's 
lays  after  issuance 
ly  the  Commission, 


file  pursuant  to  Rulel214  of  the 
Commission's  Procei  ural  Rules  (18  CFR 


385.214)  a  motion  to 


intervene  or  notice 


of  intervention  and  p  ursuant  to  Section 


157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
uithin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-18087  Filed  7-25-94;  8:45  ami 

BILUNG  COOE  C717-01-P 


[Docket  No.  ER94-1 282-000] 
Carolina  Power  &  Light  Co.;  Filing 

July  20. 1994. 

Take  notice  that  on  July  15,  1994, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  with  the 
Commission  a  copy  of  the  existing 
Service  Agreement  between  Carolina 
Power  &  Light  Company  and  Carteret- 
Craven  Electric  Membership 
Corporation  (EMC).  This  document  was 
requested  by  the  Commission  Staff. 

A  copy  of  this  filing  has  been  sent  to 
Carteret-Craven  EMC,  the  North 
Carolina  Utilities  Commission,  and  the 
South  Carolina  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fileia  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  1, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p«uty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-18183  Filed  7-25-94;  8:45  am) 

BILLING  COOe  6717-01-M 


[Docket  No.  ER94-1277-000] 
Midwest  Power  Systems  Inc.;  Filing 

July  20, 1994.  '■ 

Take  notice  that  on  July  6, 1994,  | 

Midwest  Power  Systems  Inc.  (MPSI)        ' 
tendered  for  filing  Amendment  No.  1  to 
the  filing  of  an  annual  rate  revision  of 
the  Transmission  Service  Charge.  On 
May  19,  1994,  Midwest  Power  Systems 
Inc.  (MPSI)  tendered  for  filing  an  annual 
rate  revision  of  a  transmission  service 
charge  for  a  Transmission  Ser/ice 
Agreement  (Agreement)  between  Cedar 
Falls  Utilities  (CFU)  and  MPSI. 

MPSI  respectfully  requests  an 
effective  date  of  60^ays  after  the 
original  filing  date  of  May  19. 1994. 

MPSI  states  that  copies  of  this  filing 
were  served  on  NPPD  and  the  Iowa 
Utilities  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  1,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-18184  Filed  7-25-94;  8:45  am] 

BILUNG  COOE  e717-01-M 


[Docket  No.  ER94-1 278-000] 
Midwest  Power  Systems  Inc.;  Filing 

July  20.  1994. 

Take  notice  that  on  July  6. 1994. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  Amendment  No.  1  to 
the  filing  of  a  biennial  rate  revision  of 
the  Transmission  Facilities  Charge.  On 
May  19, 1994,  Midwest  Power  Systems 
Inc.  (MPSI)  tendered  for  filing  a  biennial 
rate  revision  of  a  transmission  facilities 
charge  for  an  Interconnection  and 
Interchange  Agreement  (Agreement) 
between  Nebraska  Public  Power  District 
(NPPD)  and  MPSI. 

MPSI  respectfully  requests  an 
effective  date  of  60  days  after  the 
original  filing  date  of  May  19, 1994. 


MPSI  states  that  copies  of  this  filing 
were  served  on  NPPD  and  the  Iowa 
Utilities  Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  1, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-18185  Filed  7-25^94;  8:45  am| 
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[Docket  No.  RP93-1 65-003] 

OkTex  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  20.  1994. 

Take  notice  that  on  May  19,  1994, 
OkTex  Pipeline  Company,  (OkTex) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  First 
Revised  Sheet  No.  38,  with  aneffective 
date  of  June  1,  1994. 

OkTex  states  that  the  tariff  sheet  is 
being  filed  in  order  to  implement  post- 
abandonment  rates  as  directed  by  the 
May  4,  1994,  letter  order  in  this 
proceeding. 

OkTex  further  states  that  First  Revised 
Sheet  No.  38  reflects  managerial 
changes  that  have  been  made  in  OkTex 
and  various  of  its  affiliates  effective  June 
1,1994. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  July  27,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  lo  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-18088  Filed  7-25-94;  8:45  am| 

BILUNG  COOE  6717-01-M 


[Docket  No.  ER93-862-000] 

Public  Service  Electric  and  Gas  Co.; 
Filing 

July  20,  1994. 

Take  notice  that  on  July  13,  1994. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  a 
Second  Supplement  to  the  original 
Agreement  dated  October  1, 1993, 
(Agreement)  covering  the  sale  of 
capacity  and  energy  to  the  Borough  of 
Park  Ridge,  New  Jersey  (Park  Ridge). 

In  response  to  questions  and 
suggestions  from  Commission  Staff. 
PSE&G  hereby  amends  the  filing  with 
respect  to:  (i)  Paragraph  5.4  of  Section 
5  of  the  Agreement;  and  (ii)  Appendix 
A  entitled  "Incremental  Energy  Charge." 
More  particularly  Paragraph  5.4  which 
defines  the  substransmission  wheeling 
rate,  has  been  revised  to  reflect  the 
change  in  this  rate  from  $1.21/kW-Mo. 
to  $0.67/kW-Mo.  This  is  due  to  the  fact 
that  the  subtransmission  wheeling  rate 
is  now  calculated  using  a  "Postage 
Stamp"  methodology,  while  previously 
being  calculated  using  a  megawatt-mile 
methodology.  With  respect  to  the 
Supplemental  Appendix  A,  it  has  been 
revised  such  that  it  now  specifies  the 
capacity  rate  caps  instead  of  referencing 
their  location  in  the  Agreement  and 
establishes  a  time  limit  on  the  adder  to 
the  cost  of  capacity  supplied  from  firm 
power  purchases.  Included  as  separate 
attachments  to  the  supplemental  filing 
at  Staffs  request  are  an  exhibit  entitled 
"FERC  Inquiries"  in  order  to  define 
terms  and  to  explain  PSE&G  pricing 
methodology  and  an  exhibit  detailing 
expected  utilization  stacking.  In 
addition,  certain  portions  of  the  Cost 
Justification  exhibits  have  been  changed 
in  order  to  reflect  PSE&G's  use  of  a 
"postage  stamp"  methodology 
applicable  to  subtransmission  wheeling. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  1, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding 

Any  person  wishing  to  bwome  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IDE  Dox.  93-18186  Filed  7-22-94;  8  45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP9t-20a-047] 

Tennessee  Gas  Pipeline  Co.;  Tariti 
Filing 

July  20. 1994. 

Take  notice  that  on  July  15,  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets: 

To  be  efifective  November  1, 1993 

Fifth  Revised  Volume  No  1 
3rd  Substitute  Alternate  Isl  Revised  .Shti-i 
.    No.  177 
Substitute  Alternate  1st  Revised  Sheet  Vn 

180 
Substitute  Alternate  1st  Revised  Shwl  Nn 
181 
Original  Volume  No.  2 
Substitute  30th  Revised  Sheet  No  5 

To  be  effective  September  J,  1993 

Fifth  Revised  Volume  No.  1 
2nd  Substitute  Original  Sheet  No  iO 
2nd  Substitute  Original  Sheet  No.  21 
2nd  Substitute  Original  Sheet  No.  22 
2nd  Substitute  Original  Sheet  No.  23 
2nd  Substitute  Original  Sheet  No.  24 
2nd  Substitute  Original  Sheet  No.  25 
2nd  Substitute  Original  Sheet  No.  27 
2nd  Substitute  Original  Sheet  No  28 

Original  Sheet  No.  29A 

Original  Volume  No.  2 
Substitute  29th  Revised  Sheet  No  5 

To  be  effective  December  1, 1993 

Fifth  Revised  Volume  No.  1 
1st  Revised  2nd  Sub  Original  Sheet  No  22 
1st  Revised  2nd  Sub  Original  Sheet  Xo.  24 

To  be  effective  May  1. 1994 

Fifth  Revised  Volume  No.  1 
1st  Revised  3rd  Revised  Sheet  No.  22 
1st  Revised  3rd  Revised  Sheet  No  24 

To  be  effective  August  1, 1994 

Fifth  Revised  Volume  No.  1 
5th  Revised  Sheet  No.  22 
5th  Revised  Sheet  No.  24 

Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  effectuate  po.si- 
restructuring  settlement  rates  effef;tive 
September  1. 1993  for  Tennessee's 
customers  provided  for  in  the 
Stipulation  &  Agreement  filed  on  June  2. 

1993,  in  Docket  No.  RP91-203  ("COS 
Settlement")  as  approved  by  the 
Commission's  order  issued  on  April  5. 

1994,  and  in  Stipulation  &  Agreement 
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October  29. 1992  in  Obcket  No.  RP92- 
132  ("NET  Settlemenj")  as  approved  by 
the  Commission's  Junje  23,  1994,  order 
on  rehearing.  Furthermore,  Tennessee 
states  that  the  final  bake  IT  rates  have 
been  adjusted  to  reflect  an  allocation  of 
10%  of  GSR  costs.      I 

Any  person  desirinj;  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Striet.  NE.. 
Washington,  DC  2042p.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  AJl 
such  protests  should  I  le  filed  on  or 
before  July  27. 1994.  F  Totests  will  be 
considered  by  the  Conmission  in 
determining  the  apprc  priate  action  to  be 
taken,  but  will  not  sen-e  to  make 
protestants  pmrties  to  I  he  proceeding. 
Copies  of  this  filing  aije  on  file  with  the 
Commission  and  are  ajvailable  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc  94-18089  Filed 

ULUNC  COOe  S717-01-M 


[Docket  No.  RP»4-261-4oi] 

Tennessee  Gas  PipeJtne  Co.;  Revised 
Tariff  Rate  Ac^ustme^t 

luly  20.  1994. 

Take  notice  that  on  uly  15, 1994. 
Tennessee  Gas  Pipelir  e  Company 
(Tennessee)  tendered  or  filing 
information  in  respon  ;e  to  the 
Commission's  orders  i&sued  June  30, 
1994,  in  the  reference*  I  docket.  As  part 
of  this  filing.  Tenness<  le  is  submitting  as 
part  of  its  FERC  Gas  T  u-iff.  Fifth  Revised 
Volume  No.  1,  Substit  ite  2nd  Revised 
Sheet  No.  38,  to  be  effi^ive  July  1, 
1994. 

Tennessee  states  th«  t  in  compliance 
with  the  Commission' ;  orders, 
Tennessee  is  submitUng.  (1)  A 
supplemental  statemeit  stating  where 
the  level  of  its  take-or-  Day  costs 
currently  stands  in  rel  ition  to  the 
overall  cap  on  such  co  5ts.  and  (2)  a 
revised  tariff  sheet  anc 
recalculates  the  surchi  rge  amount  and 
associated  carrying  ch  u^es,  in  order  to 
eliminate  double  reco'  ery  of  a  producer 
payment  for  $68,605  n  lade  in  November 
1993.  which  was  inad' ertently  filed 
both  in  Docket  No.  RPP4-69  and  Docket 
No.  RP94-261. 

Any  person  desiring  to  protest  such 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Stra  et,  NE.. 
Washington.  DC  2042e  in  accordance 
with  Rule  211  of  the  Caramission's 
Rules  of  Practice  and  I'rocedure.  All 
such  protests  should  h  e  filed  on  or 


7-25-94;  8:45  ami 


before  July  27. 1994.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-18090  Filed  7-25-94:  8:45  am] 

BILUNG  CODE  S717-01-M 


[Docket  No.  TM94-15-29-000] 

Transcontinentai  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

fuly  20.  1994. 

Take  notice  that  on  July  15,  1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  Fifteenth 
Revised  Fourth  Revised  Sheet  No.  50. 
which  tariff  sheet  is  proposed  to  be 
effective  on  May  1.  1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributaUe  to  the  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
FT-NT.  The  tracking  filing  is  being 
made  pursuant  to  Section  4  of  TGPL's 
Rate  Schedule  FT-NT. 

TGPL  states  that  the  attached 
Appendix  A  to  the  filing  contains  an 
explanation  of  the  rate  change  and 
details  the  computation  of  the  revised 
Rate  Schedule  FT-NT  rates. 

TGPL  states  that  it  is  serving  copies  of 
the  instant  filing  to  its  FT-NT  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  if.  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  July  27, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  94-18091  Filed  7-25-94;  8:45  am] 

BILUNC  COOE  6717^M-M 


[Docket  No.  RP89-«e3-0Sq 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

luly  20.  1994. 

Take  notice  that  on  [uly  15. 1994. 
Williams  f^iatural  Gas  Company  (WNG) 
tendered  ftn-  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  Substitute  First  Revised  Sheet  Nos.  7 
and  8,  to  be  effective  Octc^r  1. 1993. 

WNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  a  Commission 
order  dated  July  5,  1994,  in  Docket  Nos. 
RP89-183-057,  et  ai.  The  order  required 
WNG  to  make  a  refund  to  Union  Pacific 
Fuels  and  file  with  the  Commission  a 
revised  refund  report  to  reflect  the 
refund  and  the  revised  take-or-pay/GSR 
offset  within  15  days  thereafter.  The 
revised  direct  bill  amounts  are  reflected 
on  the  tendered  tariff  sheets. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  July  27.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casfaeil. 
Secretary. 
IFR  Doc.  94-18092  Filed  7-25-94;  8:45  am) 

BILLING  COOE  67t7-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5016-21 

Public  Water  System  Supervision 
Program;  Program  Revision  for  the 
Territory  of  Guam 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Territory  of  Guam  (Guam)  is  revising 
its  approved  Public  Water  System 


Supervision  Program.  Guarri  has 
adopted  (1)  Drinking  water  regulations 
for  eight  volatile  organic  chemicals  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations 
promulgated  by  EPA  on  July  8, 1987  (52 
FR  25690)  and  corrected  on  July  1. 1988 
(53  FR  25108);  (2)  public  notice 
regulations  that  correspond  to  the 
revised  EPA  public  notice  requirements 
promulgated  on  October  28, 1987  (52  FR 
41534);  (3)  a  revised  drinking  water 
regulation  for  total  coliform  bacteria 
which  corresponds  to  the  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  June  29, 1989 
(54  FR  27544);  and  (4)  a  drinking  water 
regulation  which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  ground  water  systems  influenced 
by  surface  water  which  corresponds  to 
the  National  Primary  Drinking  Water 
Regulations  promulgated  by  EPA  on 
June  29,  1989  (54  FR  27486).  EPA  has 
determined  that  these  four  sets  of  state 
program  revisions  are  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
state  program  revisions.  Furthermore, 
EPA  hereby  ratifies  all  state  filtration 
determinations  that  were  made  pursuant 
to  the  rule  by  the  Territory  of  Guam 
prior  to  this  notice. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
August  25. 1994,  to  the  Regional 
Administrator  at  the  address  shown 
below.  Insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
shall  become  effective  August  25,  1994. 
Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  offices:  Guam 
Environmental  Protection  Agency, 
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Territor>'  of  Guam,  I>-107  Harmon 
Plaza.  130  Rojas  Street,  Harmon,  GU 
96911;  and  EPA.  Region  IX,  Water 
Management  Division.  Drinking  Water 
Section  (VV-6-1),  75  Hawthorne  Street. 
San  Francisco,  California  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Su  Cox,  EPA,  Region  IX,  at  the  San 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1855. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended  (1986);  and  40  CFR  142.10  of  the 
National  Primarj-  Drinking  Water 
Regulations) 

Dated:  July  5. 1994. 
Felicia  Marcus, 
Regional  Administrator 
IFR  Doc.  94-18191  Filed  7-25-94;  8:45  am) 

BILLING  CODE  6S60~6(MM 


[FRL-5016-3] 

Public  Water  System  Supervision 
Program;  Program  Revision  for  the 
Commonwealth  of  the  Northern 
Mariana  Islands 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 


SUMMARY:  Notice  is  hereby  given  that 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  CNMI  has 
adopted  (1)  A  revised  drinking  W3ter 
regulation  for  total  coliform  bacteria 
which  corresponds  to  the  National 
Primary  Drinkijig  Water  Regulations 
promulgated  by  EPA  on  June  29, 1989 
(54  FR  27544);  and  (2)  a  drinking  water 
regulation  which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  ground  water  systems  influenced 
by  surface  water  which  corresponds  to 
the  National  Primary  Drinking  Water 
Regulations  promulgated  by  EPA  on 
June  29,  1989  (54  FR  27486).  EPA  has 
determined  that  these  two  sets  of  state 
program  revisions  are  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
state  program  revisions.  Furthermore, 
EPA  hereby  ratifies  all  state  filtration 
determinations  that  were  made  pursuant 
to  the  rule  by  the  Commonwealth  of  the 
Northern  Mariana  Islands  prior  to  this 
notice. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
August  25,  1994,  to  the  Regional 
Administrator  at  the  address  shown 
below.  Insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 


Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
shall  become  effective  August  25, 1994. 
Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person  s 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8;30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  the  following  offices:  Division 
of  Environmental  Quality, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Morgan  Building  in  San  Jose, 
Saipan,  MP  96950;  and  EPA,  Region  IX, 
Water  Management  Division.  Drinking 
Water  Section  (W-6-1),  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Su  Cox,  EPA,  Region  IX,  at  the  San 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1855. 
(Sec.  1413  of  the  Safe  Drinking  Wafer  Act  as 
amended  (1986);  and  40  CFR  142. 10  of  the 
National  Primary  Drinking  Wafer 
Regulations) 

Dated:  Julys.  1994. 
Felicia  Marcus, 

Regional  Administrator. 

IFR  Doc.  94-18190  Filed  7-25-94:  84  5  a:r.| 

BILUNG  COOE  6560-60-M 


[FRL-5016-1] 

Public  Water  System  Supervision 
Program;  Program  Revision  for  the 
Republic  of  Palau 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 


SUMMARY:  Notice  is  hereby  given  that 
the  Republican  of  Palau  (Palau)  is 
revising  its  approved  Public  Water 
System  Supervision  Program.  Palau  has 
adopted  (1)  Drinking  water  regulations 
for  eight  volatile  organic  chemicals  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations 
promulgated  by  EPA  on  July  8.  1987  (.^.2 
FR  25690)  and  corrected  on  July  1.  1968 
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(53  FR  25108);  (2)  pullic  notice 
regulations  that  corref  pond  to  the 
revised  EPA  public  njtice  requirements 
promulgated  on  October  28. 1987  (52  FR 
41534);  (3)  a  revised  qrinking  water 
regulation  for  total  coliform  bacteria 
which  corresponds  tdthe  National 
Primary  Drinking  Wajer  Regulations 
promulgated  by  EPA  in  June  29, 1989 
(54  FR  27544);  and  (41  a  drinking  water 
regulation  which  reqi  ires  filtration  and 
disinfection  of  surfact :  water  systems 
and  of  ground  water  s  ystems  influenced 
by  surface  water  whim  corresponds  to 
the  National  Primary  drinking  Water 
Regulations  promulga  ted  by  EPA  on 
June  29, 1989  (54  FR  :  7486).  EPA  has 
determined  that  these  four  sets  of  state 
program  revisions  are  no  less  stringent 
than  the  correspondir  g  federal 
regulations.  Therefore ,  EPA  has 
tentatively  decided  tc  approve  these 
state  program  revisior  s.  Furthermore, 
EPA  hereby  ratifies  al  state  filtration 
determinations  that  w  ere  made  pursuant 
to  the  rule  by  the  Rep  iblic  of  Palau 
prior  to  this  notice. 

All  interested  paiiu  s  are  invited  to 
request  a  public  heari  ig.  A  request  for 
a  public  hearing  must  be  submitted  by 
August  25, 1994  to  thi  Regional 
Administrator  at  the  s  ddress  shown 
below.  Insubstantial  r  jquests  for  a 
hearing  may  be  denie  1  by  the  Regional 
Administrator.  If  no  t  mely  and 
appropriate  request  fcr  a  hearing  is 
recei\'ed  and  the  Regi  jnal  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  ietermination 
shall  become  effectivt  August  25, 1994. 

Any  request  for  a  p  iblic  hearing  shall 
include  the  following  (1)  The  name, 
address,  and  telephor  e  number  of  the 
individual,  organizati  an,  or  other  entity 
requesting  a  hearing;  2)  a  brief 
statement  of  the  requ«  sting  person's 
interest  in  the  Region  il  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  ( 3)  the  signature  of 
the  individual  makin|  the  request,  or,  if 
the  request  is  made  oi  i  behalf  of  an 
organization  or  other  jntity,  the 
signature  of  a  respons  ible  official  of  the 
organization  or  other  mtity. 

ADDRESSES;  All  docui  lents  relating  to 
this  determination  an  available  for 
inspection  between  tl  e  hours  of  8:30 
a.m.  and  4:00  p.m.,  W  onday  through 
Friday,  at  the  followii  ig  offices:  Palau 
Environmental  Qualil  y  Protection 
Board,  Republic  of  Pa  lau.  P.O.  Box  100. 
Koror.  PVV  96940;  and  EPA,  Region  IX, 
Water  Management  Division.  Ehnnking 
Water  Section  (W-6-  ),  75  Hawthorne 
Street.  San  Francisco,  California  94105. 

FOR  FUfTTHER  iNFORMA  ION  CONTACT: 


Su  Cox,  EPA.  Region  IX.  at  the  San 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1855. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended  |1986l;  and  40CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Dated:  July  5, 1994. 
Felicia  Marcus, 
Begional  Administrator. 
|FR  Doc.  94-18188  Filed  7-25-94;  8:45  am) 

BILUNO  COOE  666»-60-P 

[FRL-5015-9] 

Public  Water  System  Superviston 
Program;  Program  Revision  for  the 
Territory  of  American  Samoa 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Territory  of  American  Samoa 
(Samoa)  is  revising  its  approved  Public 
Water  System  Supervision  Program. 
Samoa  has  adopted  (1)  Drinking  water 
regulations  for  eight  volatile  organic 
chemicals  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  promulgated  by  EPA  on 
July  8, 1987  (52  FR  25690)  and  corrected 
on  July  1, 1988  (53  FR  25108);  (2)  public 
notice  regulations  that  correspond  to  the 
revised  EPA  public  notice  requirements 
promulgated  on  October  28, 1987  (53  FR 
41534);  (3)  a  revised  drinking  water 
regulation  for  total  coliform  bacteria 
which  corresponds  to  the  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  June  29. 1989 
(54  FR  27544);  and  (4)  a  drinking  water 
regulation  which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  grourid  water  systems  influenced 
by  surface  water  which  corresponds  to 
the  National  Primary  Drinking  Water 
Regulations  promulgated  by  BPA  on 
June  29, 1989  (54  FR  274861.  EPA  has 
determined  that  these  four  sets  of  state 
program  revisions  are  no  less  stringent 
that  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
state  program  revisions.  Furthermore, 
EPA  hereby  ratifies  all  state  filtration 
determinations  that  were  made  pursuant 
to  the  rule  by  the  Territory  of  American 
Samoa  prior  to  this  notice. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
August  25. 1994.  to  the  Regional 
Administrator  at  the  address  shown 
below.  Insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 


Administrator,  if  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
become  effective  August  25, 1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
EFFECTIVE  DATES:  All  documents  relating 
to  this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:00  p.m..  Monday  through 
Friday,  at  the  following  offices: 
American  Samoa  Environmental 
Protection  Agency.  Territory  of 
American  Samoa.  Executive  Office 
Building,  Pago  Pago.  AS  96799;  and 
EPA.  Region  IX.  Water  Management 
Division.  Drinking  Water  Section  (W-6- 
1),  75  Hawthorne  Street,  San  Francisco. 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Su  Cox.  EPA,  Region  IX.  and  the  San 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1855. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended  (1986);  and  40  CFR  142.10  of  the 
National  Primar>'  Drinking  Water 
Regulations) 

Dated:  July  5, 1994. 
Felicia  Marcus, 
Regional  Administrator 
[FR  Doc.  94-18189  Filed  7-27-94:  8  45  am] 

B4LLING  COOe  6640-60-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  to  Satisfy  All  Claims  of  Certain 
Finar>cial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  the  financial  institution 
specified  in  SUPPt-EMENTARY 
INFORMATION. 

The  FDIC  has  determined  that  the 
proceeds  which  can  be  realized  from  the 


liquidation  of  the  assets  of  the  below 
listed  receivership  estate  are  insufficient 
to  wholly  satisfy  the  priority  claims  of 
depositors  against  the  receivership 
estate.  Therefore,  upon  satisfaction  of 
secured  claims,  depositor  claims  and 
claims  which  have  priority  over 
depositors  under  applicable  law.  no 
amount  will  remain  or  will  be  recovered 
sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tina  A.  Lamoreaux,  Counsel,  Legal 
Division.  FDIC,  1717  H  Street,  NW., 
Washington,  DC  20006.  Telephone: 
(202)736-3134. 

SUPPLEMENTARY  INFORMATION:  Financial 
Institution  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims:  The  Early  Bank,  #2507.  Early, 
Texas. 

Dated:  July  20. 1994. 
Federal  Deposit  Insurance  (>)rporation 
Robert  E.  Feldman, 
Acting  Execu  tive  Secretory. 
jFR  Doc.  94-181 19  Filed  7-25-94;  8:45  am| 

BILUNO  COM  e714-01-M 


FEDERAL  RESERVE  SYSTEM 

Amcore  Financial,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (Q)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFK  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  exp«;ted  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
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outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  9, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Amcore  Financial  Inc.,  Rockford, 
Illinois;  to  acquire  Rockford  Mercantile 
Agency,  Inc.,  Rockford,  Illinois,  and  the 
Tur^on,  Arizona  office  of  Professional 
American  Collections,  Inc.,  North 
Aurora,  Illinois,  and  thereby  acquire 
certain  assets  of  A/R  Management,  Ltd., 
Oconomowoc,  Wisconsin,  and  thereby 
engage  in  the  activity  of  operating  a 
collection  agency,  pursuant  to  § 
225.25(b)(23)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  20. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-18126  Piled  7-25-94;  8:45  am] 
BILUMO  COOE  <21»«1-F 


Commerce  Bancorp,  Inc.,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under.section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are* set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vniting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 


must  include  a  statement  of  why  a 
WTitten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
19. 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19t05: 

1.  Commerce  Bancorp,  Inc.,  Cherry 
Hill,  New  Jersey;  to  acquire  up  to  20 
percent  of  the  voting  shares  of 
Independence  Bancorp,  Inc.,  Ramsey, 
New  Jersey,  and  thereby  indirectly 
acquire  Independence  Bank  of  New 
Jersey,  Ramsey,  New  lersev. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  Salt  Creek  Volley  Bancshares,  Inc., 
Laurelville,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Sah 
Creek  Valley  Bank,  Laurelville,  Ohio. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 

J.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of 
Commercial  Bancorp,  Inc.,  Obion, 
Tennessee,  and  thereby  indirectly 
acquire  The  Commercial  Bank,  Obion. 
Tennessee. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

J.  Superior  Boncorporation.  Lid., 
Superior.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  80.05 
percent  of  the  voting  shares  of 
Community  Bank  and  Trust  Company. 
Superior.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  20,  1994. 
Jennifer ).  Johnson, 
Deputy  Secretory  of  the  Board. 
[FR  D(x;  94-18127  Filed  7-25-94;  8;45  am| 
aiLUMG  CODE  ttf  (M)1-f 


INTRUST  Financial  Corporation; 
Formation  of,  Acquisition  by,  or      * 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notic-e  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
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Bank  Holding  Co  npany  Act  (12  U.S.C. 
1842)  to  become  i  \  bank  holding 
company  or  to  ac  juire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  t  le  Board's  approval 
under  section  4(c  (8)  of  the  Bank 
Holding  Compan  jr  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21  a))  to  acquire  or 
control  voting  set  urities  or  assets  of  a 
company  engagec  in  a  nonbanking 
activity  that  is  lis  ed  in  §  225.25  of 
Regulation  Y  as  c  osely  related  to 
banking  and  pern  issible  for  bank 
holding  compani(  s,  or  to  engage  in  such 
an  activity.  Unles  i  otherwise  noted, 
these  activities  w  11  be  conducted 
throughout  the  Ui  lited  States. 

The  applicatioi  is  available  for 
immediate  inspec  tion  at  the  Federal 
Reserve  Bank  ind  cated.  Once  the 
application  has  b(«n  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  i  offices  of  the  Board  of 
Governors.  Interei  ted  persons  may 
express  their  view  s  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "rea;onably  be  expected  to 
produce  benefits  I  o  the  public,  such  as 
greater  convenien  :e,  increased 
competition,  or  ga  ins  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concenti  ation  of  resources, 
decreased  or  unfa  r  competition, 
conflicts  of  intere:  ts,  or  unsound 
banking  practices, "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  >resentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specif  cally  any  questions  of 
fact  that  are  in  dis  )ute,  summarizing  the 
evidence  that  wou  Id  be  presented  at  a 
hearing,  and  indie  sting  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  pr  )posal. 

Comments  regaioing  the  application 
must  be  received  ( t  the  Reserve  Bank 
indicated  or  the  ol  Rces  of  the  Board  of 
Governors  not  late  r  than  August  25, 
1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  York  s,  Senior  Vice 
President)  925  Gra  nd  Avenue.  Kansas 
City.  Missouri  64198: 

1.  INTRUST  Financial  Corporation, 
Wichita.  Kansas;  ti )  merge  with  First 
Moore  Bancshares  Inc.,  Moore, 
Oklahoma,  and  th(  reby  indirectly 
acquire  The  First  1  lank,  Moore. 
Oklahoma. 

In  connection  wth  this  application, 
Applicant  also  has  applied  to  acquire 
First  Moore  Insurance  Agency.  Inc., 
Moore,  Oklahoma,  and  thereby  engage 
in  acting  as  agent  for  the  sale  of  credit 
and  related  lifie,  ac  :ident  and  health, 


and  involuntary  unemployment 
insurance  pursuant  to  §  225.25(b)(8)(i) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  20. 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(PR  Doc.  94-18129  Filed  7-25-94;  8:45  am) 

BtLUNG  COOE  621fr«1-f 


SL  Francis  Capital  Corporation,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-17495)  published  on  page  36766  of 
the  issue  for  Tuesday.  July  19, 1994. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  St. 
Francis  Capital  Corporation.  Milwaukee, 
Wisconsin  is  withdrawn. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  20, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

jFR  Doc.  94-18128  Filed  7-25-94;  8:45  am) 

BILLING  COOE  621(M>1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Consensus  Development  Conference 
on  Total  Hip  Replacement 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Total  Hip  Replacement,"  which  will  be 
held  September  12-14, 1994,  in  the 
Masur  Auditorium  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda.  Maryland  20892.  This 
conference  is  sponsored  by  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  and 
the  NIH  Office  of  Medical  Applications 
of  Research.  The  conference  begins  at 
8:30  a.m.  on  September  12,  8  a.m.  on 
September  13,  and  at  9  a.m.  on 
September  14. 

More  than  800,000  artificial  hip  joints 
have  been  implanted  in  Americans.  The 
successful  replacement  of  deteriorated 
and  severely  injured  hips  has  permitted 
continued  mobility  and  independent 
living  for  many  people  who  would 
otherwise  be  disabled.  New  technology 
for  prosthetic  devices  for  the  hip  and 
improved  surgical  techniques  have 
decreased  the  risk  and  improved  the 
immediate  outcome  of  hip  replacement 
surgery.  These  advances  have  also  led  to 
long-term  success  of  the  artificial  hip. 


Questions  remain,  however, 
concerning  which  materials  and 
prosthetic  designs  work  best  for  specific 
groups  of  patients  and  which  surgical  • 
techniques  yield  the  best  long  term 
outcomes.  Issues  exist  regarding  the 
optimal  approach  for  replacement 
(revision)  surgery.  Clarification  also  is 
needed  regarding  how  to  select  patients 
for  these  procedures  and  how  to 
improve  the  useful  lifetime  of  an 
artificial  hip. 

This  conference  will  bring  together 
specialists  from  the  fields  of  orthopedic 
surgery,  epidemiology,  rehabilitation 
and  physical  medicine,  biomechanics 
and  biomaterials.  geriatrics,  and 
rheumatology. 

After  IVz  days  of  presentations  and 
audience  discussion,  an  independent, 
non-Federal  consensus  panel  will  weigh 
the  scientific  evidence  and  write  a  draft 
statement  that  it  will  present  to  the 
audience  on  the  third  day.  The 
consensus  statement  will  address  the 
following  key  questions: 

•  What  are  the  current  indications  for 
total  hip  replacement? 

•  What  are  the  design  and  surgical 
considerations  relating  to  a  replacement 
prosthesis? 

•  What  are  the  responses  of  the 
biological  environment? 

•  What  are  the  expected  outcomes? 

•  What  are  the  accepted  approaches 
and  outcomes  for  revision  of  a  total  hip 
replacement? 

•  What  are  the  most  productive 
directions  for  future  research? 

On  the  final  day  of  the  meeting,  the 
consensus  panel  chairperson  will  read 
the  draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
fi-om:  Debra  Steward.  Technical 
Resources.  Inc.,  3202  Tower  Oaks  Blvd.. 
Suite  200.  Rockville.  Maryland  20852, 
(301)  770-3153. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  consensus 
statement  will  be  available  beginning 
September  14. 1994.  ft-om  the  NIH 
Consensus  Program  Information  Service, 
P.O.  Box  2577.  Kensington,  Maryland 
20891,  phone  1-800-NIH-OMAR  (1- 
800-644-6627). 

Dated:  July  14. 1994. 
Ruth  L.  Kirschstein, 
Deputy  Director.  NIH. 

(FR  Doc.  94-18071  Filed  7-25-94;  8:45  am) 
BlUmO  CODE  4140-01-M 


Put>lic  Health  Service 

Omnibus  Budget  Reconciliation  Act  of 
1993  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  June  30, 1994  by  the 
Secretary  of  Health  and  Human  Services 
to  the  A.ssistant  Secretary  for  Health.  1 
have  delegated  to  the  Director.  Centers 
for  Disease  Control  and  Prevention,  with 
authority  to  redelegate.  all  the 
authorities  vested  in  the  Secretary  of 
Health  and  Human  Services  under 
Section  1928  of  Title  XIX  of  the  Social 
Security  Act  as  added  by  Section  13631 
of  the  Omnibus  Budget  Recontriliation 
Act  of  1993  (Public  Law  103-66),  as 
amended  hereafter,  excluding 
subsections  1928(a)(2)(B)  and 
1928{c)(2)(i!).  This  delegation  also 
excludes  the  authority  to  promulgate 
regulations  and  to  submit  reports  to  the 
Congress. 

This  delegation  ber^ime  effe<:t)ve  upon 
date  of  signature.  It  is  to  be  carried  out 
in  cooperation  with  the  Health  Care 
Financing  Administration.  In  jiddition.  I 
have  affirmed  and  ratified  any  actions 
taken  by  the  Director,  Centers  for 
Disease  Control  and  Prevention  or  his 
subordinates  which,  in  effect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effe«:t)ve  date  of  the 
delegation. 

Di)ipd:  June  30,  1994. 
Philip  R.  Lee. 

Assistant  Secrttury  for  Health. 

jFK  DiH.  94-18108  Filed  7-2.'i-«4:  B  45  fern) 

BILUMG  COOE  4160-1S-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-a753;  FR-3669-N-02] 

NOFA  tor  the  Public  and  Indian 
Housinc  Tenant  Opportunities 
Progra.-n  Technical  Assistance: 
Amendment  and  Extension  of  Deadline 

AGENCY:  Office  of  the  A.ssistant 
Secrelu.rv  for  Public  and  Indian 
Hou.siPf',.  HUD. 

ACTION:  Amendment  to  NOFA  and 
extension  of  deadline. 


SUMMARY:  On  May  13, 1994,  HUD 
uunounced  the  availability  of  $25 
million  for  Fiscal  Year  1994  under  the 
Public  and  Indian  Housing  Tenant 
Opportunities  Program  (TOP)  (59  FR 
25248).  The  Department  is  amending 
th.it  NOFA  to  clarify  that  after 
appli«:ationsare  scored  and  rankfd. 


awards  may  be  made  out  of  rank  order, 
based  on  considerations  of  geographical 
diversity  and  diversity  in  the  size  and 
type  of  housing  development.  In 
addition,  other  changes  are  made  in  the 
rating  factors  to  credit  any  Resident 
Council/Resident  Management 
Corporation/Resident  Organi2ation 
(RCs/RMCs/ROs)  that  has  made  an 
effort,  but  has  been  denied  the 
opportunity,  to  develop  a  partnership 
with  a  public  or  Indian  housing 
authority  (referred  to  as  a  "HA").  The 
modified  scoring  criteria  will  account 
for  an  HA's  unwillingness  to  engage  in 
such  a  partnership.  Because  of  this 
change  in  the  rating  factors,  the 
deadline  for  applications  also  is  being 
extended.  Finally,  the  Department  is 
correcting  an  error  in  the  number  of 
points  to  be  awarded  to  the  high  scxsre 
under  one  of  the  rating  criteria  for 
Additional  Grants. 

DATES:  Applications  must  be  submitted 
by  4:00  p.m.,  local  time,  on  August  25, 
1994.  The  application  deadline  will  be 
firm  as  to  date  and  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Jenkins  or  Barbara  J. 
Armstrong.  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S.W.,  Room  4112,  Washington,  D.C 
20410.  Telephone  Number  (202)  708- 
3611.  All  Indian  applicants  may  contact 
Dom  Nessi.  Director,  Office  of  Native 
American  Programs,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  S.W.,  Room  4140. 
Washington,  D.C.  20410.  Telephone 
Number  (202)  708-1015.  Hearing  or 
spee<;h-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  on  1-800- 
H77-TDDY  (1-^00-877-8339)  or  202- 
708-9300  for  information  on  the 
program.  (Other  than  the  "BOO"'  TDD 
number,  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  Under 
.section  102  of  the  Departmt  nf  of 
Housing  and  Urban  Develop:.:enl 
Reform  Act  of  1989  (42  U.S.C.  3545)  and 
the  requirements  of  24  CFR  12.12.  the 
Department  is  extending  the  deadline 
for  submitting  applications  for  funds 
made  available  under  the  NOFA  for  the 
Public  and  Indian  Housing  Tenant 
Opportunities  Program  Technical 
Assistance  until  30  days  from  today's 
publication  of  amondmenis  to  the 
NOFA.  An  eligible  RC/RMCyRO  or 
NRO/RRO/SRO,  as  defined  in  the 
NOFA,  may  submit  an  application  by 
the  date  indicated  in  this  notice.  The 
Department  discourages  the  amendment 
of  applications  alre,ndy  submitted. 


except  to  the  extent  warranted  by  the 
changes  made  in  this  notice.  Any  Basic 
Grant  applicant  that  has  already 
submitted  an  application  under  the 
NOFA  as  published  eariier  may  revise 
its  application  to  address  the  changes  to 
the  third  rating  factor  ("Evidence  that 
the  RC/RMC/RO  has  a  Partnership  with 
the  HA")  made  by  this  amendatory 
notice.  All  submissions  must  be 
received  by  the  appropriate  HUD  office 
by  the  date  and  time  specified  in  this 
notice. 

Acc-ordingly,  FR  Doc.  94-11609. 
NOFA  for  the  Public  and  Indian 
Housing  Tenant  Opportunities  Program 
Technical  Assistance,  published  at  59 
FR  25248  (May  13, 1994),  is  amended  as 
follows; 

1.  On  page  25248,  in  column  1,  the 
paragraph  beaded  "DATES:"  is  revised  to 
read  as  follows: 

DATES:  Application  kits  may  be 
requested  beginning  May  13, 1994.  The 
deadline  for  submission  of  completed 
applications  is  4:00  p.m.,  local  time,  on 
August  25, 1994.  TTie  application 
deadline  will  be  firm  as  to  date  and 
time. 

2.  On  page  25253,  in  column  1.  al  the 
end  of  the  paragraph  headed  "/. 
Selection  Process",  the  following  new 
text  is  added: 

*    *    *  All  applications  will  be  reviewed. 
evaluated  and  s(x>red  by  a  Grants 
Management  Team.  Upon  completion  ol 
the  review,  all  applications  will  then  be 
placed  in  an  overall  nationwide  ranking 
order  and  funded  until  all  funds  arv 
exhausted,  except  that  HUD  may  hnid 
grants  out  of  rank  order  based  on 
geographical  diversity  and  diversity  in 
size  and  type  of  housing  development 
(developments  that  include  family  high- 
rise  buildings  of  five  or  more  stories  or 
those  that  include  only  low-rise 
buildings). 

3.  On  page  25253,  in  the  first  column, 
under  the  heading  "K.  Rating  Factors— 
Basic  Grant  Applicants",  the  third 
rating  factor  is  revised  to  read  as 
follows: 

(3)  Evidence  that  the  RC/RMC/RO  has 
n  Partnership  with  the  HA  (20  points): 

•  A  high  score  fl.5-20  points)  is 
reteived  where  the  RC/RMC/RO 
provides  a  lelter  of  support  (e.g.,  actual 
letter  or  hoard  resolution)  from  the  lotal 
HA  that  states  its  .support  of  the  RC/ 
RMC/RO,  as  well  as  a  de.scription  of 
what  assi.stance  the  HA  will  undertake 
on  behalf  of  the  RC/RMC/RO. 

•  A  medium  s<;ore  (f>-14  points)  is 
ref:eived  where  either:  (i)  the  RC/RMC/ 
RO  provides  a  letter  of  support  from  thi' 
HA  thfit  does  not  state  the  activities  for 
which  the  HA  will  provide  assistance; 
or  (ii)  the  RCVRMC/RO  provides  detailed 
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documents  (e.g..  copies  of 
correspondence  exchanged  with  the  HA. 
summaries  of  meetir  gs  held  with  the 
HA,  and  summaries  >f  efforts  made  to 
establish  a  partnership  with  the  HA) 
that  the  residents  have  made  a 
substantial  effort  to  ( stablish  a 
partnership  with  the  HA.  but  the  HA 
will  not  support  the 
activities. 

•  A  low  score  (0-!  points)  is  received 
where  the  RC/RMC/1  lO  fails  to  submit  a 
letter  of  support  or  d  scumentation  of  its 


?CVRMC's/RO's 


efforts  to  obtain  such 


generally  mentions  e  ither  support  or 
obstacles  encounters  d  in  attempting  to 
build  a  partnership  vrith  the  HA. 

4.  On  page  25253,  n  the  second 
column,  under  the  S((ction  L,  Rating 


Factors — Additional 
the  number  of  points 
parentheses  as  being 


Grant  Applicants, 
indicated  in 
available  for  a  high 


score  under  the  ratin  i  factor  headed  "(1) 
Describe  the  Goals  ai  d  Objectives  of  the 
RCVRMC/RO  (25  points):"  is  revised  to 
read  '"(16-25  points) 

Authority:  42  U.S.C.  l437r;  42  U.S.C. 
3535(d). 

Dated:  )uly  21,  1994. 

Joseph  H.  Shuldiner. 

Assistant  Secretary  for  ^blic  and  Indian 
Housing. 

|FR  Doc.  94-18261  Fileb  7-22-94;  11:48  am) 

BiLUNC  COOE  4210-33-P 


DEPARTMENT  OF  Tl  iE  INTERIOR 
Bureau  of  Land  Maniagement  (BLM) 


[ES-915-04-4720-02-i  41A] 


Information  ColtectJ<  m 
the  Office  of  Manage  ment 
for  Review  Under  th(  f 
Reduction  Act 


(ir 


The  proposal  forccillect 
information  listed  be 
submitted  to  the  Office 
and  Budget  for  aj 
provisions  of  the  Papferwork 
Act  (44  U.S.C.  Chapt 
proposed  collection 
related  forms  may  be 
contacting  the  Burea 
at  the  telephone  li 
Comments  and     ^ 
proposal  should  be 
Bureau  clearance  offite 
of  Management  and 
Reduction  Project, 
20503,  telephone 

T/f/e:  Cadastral 
Questionnaire. 

Abstract:  Respondents 
information  for  deter  n 
satisfaction,  customers 
where  im 


<f 


iste  1 
sugge  5t 


(20  >.) 


support,  but 


Submitted  to 
and  Budget 
Paper  Work 


ion  of 
ow  has  been 
of  Management 
I  under  the 

Reduction 
35).  Copies  of  the 
information  and 
obtained  by 
's  Clearance  Office 
below, 
ions  on  the 

directly  to  the 
and  to  the  Office 
udget.  Paperwork 
ington.  DC 
395-7340. 
1994  Customer 


nade 


I 
Wish 


Sui vey 


supply 
ining  the  level  of 
values,  and  areas 
provementsjcould  be  made  in 


providing  products  and  services  by  the 
Bureau  of  Land  Management's  Cadastral 
Survey  program. 

Bureau  form  number:  9600-39. 

Frequency:  Biyearly 

Description  of  respondents: 
Individuals;  local,  county,  and  state 
governments;  and  other  Federal 
agencies  requiring  land  surveying 
services  and  spatial  land  information  on 
public  lands. 

Estimated  time  of  completion:  .25 
hour. 

Annual  responses:  1000. 

Annual  burden  hours:  250  hours. 

Bureau  clearance  officer  (Alternate): 
Marsha  A.  Harley  (202)  452-5014. 

Dated:  )une  10, 1994. 
Tom  Walker. 

Acting  Assistant  Director  for  Support 
Services. 

IFR  Doc.  94-18165  Filed  7-25-94;  8:45  am] 

BILUNG  COOE  4310-84-M 


[UT-020-04-4370-05] 

Notice  of  Land  Closure;  Utah 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  land  closure  to  all 

travel. 

SUMMARY:  Notice  is  hereby  given  that 
public  lands  as  listed  below  at  the 
mouth  of  Butterfield  Canyon,  Salt  Lake 
County,  are  closed  to  all  foot  bicycle, 
horseback  and  motorized  travel  effective 
immediately  and  until  this  Notice  is 
rescinded.  "The  closure  is  necessary  to 
provide  for  health  and  safety  of  the 
public  and  to  protect  the  public 
resources  in  accordance  with  43  CFR 
8364.1  and  8360.0-7.  The  public  land 
affected  by  this  closure  contains  a  total 
of  67.25  acres  within  Salt  Lake 
Meridian,  Township  3  South,  Range  2 
West,  Section  32,  SW  V*  being  more 
particularly  described  as  follows: 

Beginning  at  a  point  which  is  the 
section  corner  common  to  sections  31 
and  32  of  T.  3  S.,  R.  2  W..  and  sections 
5  and  6  of  T.  4  S.,  R.  2W.,  SLM;  thence 
east  along  the  section  line  common  to 
sections  32  and  5  a  distance  of  1607 
feet;  thence  north  on  a  line  parallel  to 
the  west  section  line  of  32  a  distance  of 
1823  feet  to  a  point  on  the  south  edge 
of  the  Butterfield  Canyon  Road:  thence 
westerly  along  the  south  edge  of  said 
road  a  distance  of  approximately  1608 
feet  to  a  point  on  the  section  line 
between  sections  31  and  32,  which 
point  is  1603  feet  north  of  the  section 
comer  common  to  sections  31,  32,  5, 
and  6;  thence  south  along  the  section 
line  between  Section  31  and  32  a 
distance  of  1603  feet  to  the  point  of 
beginning. 


This  closure  does  not  restrict  travel  by 
government  agencies  or  private 
enterprises  including  current  BLM 
contractors  conducting  official  duties. 
Violation  of  this  regulation  is 
punishable  by  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Weiser.  Team  leader  for  Technical 
and  Field  Support,  Salt  Lake  District 
Office,  2370  South  2300  West.  Salt  Lake 
City,  Utah  84119,  '(801)  977^300. 

Dated:  July  15. 1994. 
Deane  H.  Zeller. 

District  Manager. 

[FR  Doc.  94-18077  Filed  7-25-94;  8:45  am) 

BILLING  CODE  4310-OO-M 


[NV-020-4191-03] 

Intent  to  Prepare  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  mining  Plan  of  Operations  (POO) 
for  the  Twin  Creeks  Mine  project, 
Humboldt  County,  Nevada;  and  notice 
of  scoping  period  and  public  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  to  43  CFR  3809,  the 
Bureau  of  Land  Management  (BLM)  will 
be  directing  the  preparation  of  an  EIS 
for  the  proposed  expansion  of  a  gold 
mine  in  Humboldt  County,  Nevada. 
This  EIS  will  be  prepared  by  contract 
and  funded  by  the  proponent,  Santa  Fe 
Pacific  Gold  Corporation.  Public 
meetings  will  be  held  to  identify  issues 
to  be  addressed  in  the  EIS,  and  to 
encourage  public  participation  in  the 
review  process.  Representatives  of  the 
BLM  and  Santa  Fe  Pacific  Gold 
Corporation  will  be  summarizing  the 
POO  and  accepting  comments  from  the 
audience.  The  BLM  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis. 

DATES:  Scoping  meetings  will  be  held 
August  9, 1994  at  the  Humboldt  County 
Library  in  Winnemucca,  Nevada;  and  on 
August  10. 1994  at  the  Airport  Plaza 
Hotel  on  1981  Terminal  Way.  Reno, 
Nevada.  Both  meetings  will  be  held 
from  7-9  p.m.  each  night.  Written 
comments  on  the  Plan  of  Operations 
and  the  scope  of  the  EIS  will  be 
accepted  until  September  9, 1994.  The 
Draft  EIS  is  expected  to  be  completed  by 
spring  of  1995,  at  which  time  the 
document  will  be  made  available  for 
public  review  and  comment. 


ADDRESSES:  Scoping  comments  may  be 
sent  to:  District  Manager,  705  E.  4th 
Street,  Winnemucca,  NV  89445;  ATTN: 
Gerald  Moritz,  Project  Coordinator.   ■ 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Moritz,  705  E.  4th  Street, 
Winnemucca,  NV  89445.  (702)  623- 
1500. 

SUPPLEMENTARY  INFORMATION:  Santa  Fe 
Pacific  Gold  Corporation  of 
Albuquerque,  New  Mexico  has 
submitted  to  the  Winnemucca  District 
Office  of  the  BLM,  a  POO  for  expansion 
of  their  existing  gold  mine,  the  Twin 
Creeks  Mine  (TCM).  The  POO  describes 
proposed  expansion  and  consolidation 
of  TCM  mining  operations  in  Humboldt 
County,  approximately  35  miles 
northeast  of  Winnemucca,  Nevada.  This 
mining  operation  had  previously  been 
divided  into  Goldfields  Operating 
Company's  Chimney  Creek  Mine  and 
Santa  Fe's  Rabbit  Creek  Mine.  A  total  of 
approximately  9ai  million  tons  of  oxide 
overburden  and  interburden;  534 
million  tons  of  sulfide  overburden  and 
interburden;  737  million  tons  alluvium 
overburden;  60  million  tons  of  subgrade 
ore;  33  million  tons  of  sulfide  mill  grade 
ore;  9  million  tons  oxide  mill  grade  ore; 
and  60  million  tons  leach  grade  material 
may  be  excavated  during  the  20  year 
mine  life.  These  amounts  may  vary 
depending  on  the  price  of  gold  during 
mining  operations.  The  proposed 
expansion  would  resuh  in  an  additional 
disturbance  on  approximately  1.500 
acres.  Existing  surface  disturbance  for 
all  mine  facihties  would  be  about  4,144 
acres.  Existing  key  production  facilities 
include  mine  pits,  barren  rock  piles,  ore 
crushing,  grinding,  heap  leach  pads, 
solution  ponds,  gold  extraction  and 
refining  equipment,  and  tailings 
disposal  facilities.  Nonprocessing 
ancillary  facilities  to  support  the  mining 
activities  include  administration, 
laboratory,  warehouse,  maintenance 
shop  buildings,  fuel,  oil,  reagent  and 
water  storage  facilities  and  other  small 
structures  required  for  operations. 

The  EIS  will  address  the  issues  of 
geology,  minerals,  soils,  water 
resources,  vegetation,  wildlife,  grazing 
management,  wild  horses,  air  quality, 
aesthetic  resources,  cultural  resources, 
paleontological  resources,  land  use, 
access,  recreation,  social  and  economic 
values  related  to  expansion. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM's  decision  on  the  POO  are  invited 
to  participate  in  the  scoping  process. 
The  Authorized  Officer  will  respond  to 
public  input  and  comment  as  part  of  the 
final  EIS.  The  decision  regarding  the 
proposal  will  be  recorded  as  a  Record  of 
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Decision,  whicK  is  subject  to  appeal 
under  43  CFR  part  4. 

Dated:  July  18, 1994. 
Robert  J.  Neary. 

Acting  District  Manager,  Winnemucca. 
IFR  Doc.  94-18143  Filed  7-25-94;  8:45  ami 

BILLING  CODE  431ft-HC-M 


[OR-091 -00-421 0-05:  GP4-195;  OR  47339] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action— Direct 
Sale  of  Public  Lands  in  Lane  County, 
Oregon. 


SUMMARY:  The  following  land  is  suitable 
for  direct  sale  under  Sections  203  and 
209  of  the  Federal  Und  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713  and  1719)  at  no  less  than  the 
appraised  fair  market  value.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  publication  of  this  notice: 

Willamette  Meridian,  Oregon 

T.  21  S.,  R.  1  W. 
Sec.  35:  lot  2 
Containing  0.28  acres. 

The  above  described  land  is  hereby 
.segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statute,  for  270  days  from  the  dale 
of  publication  of  this  notice  in  the 
Federal  Register  or  until  title  transfer  is 
completed  or  the  segregation  is 
terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  land  is  being  offered  to  Jerry  D. 
and  Carol  Risener  using  the  direct  sale 
procediu-es  authorized  under  43  CFR 
2711.3-3.  Direct  sale  is  appropriate 
since  the  land  has  been  inadvertently 
occupied  by  a  portion  of  the  Risener's 
storage  shed  and  yard  for  several  years 
and  direct  sale  will  resolve  the 
unauthorized  use  while  preserving  the 
occupants'  equity  in  the  property. 


The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate  in 
accordance  with  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act.  Direct  purchasers  must  submit  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate  upon 
request  by  the  Bureau  of  Land 
Management. 

3.  A  quitclaim  deed  will  be  issued 
subject4o  all  valid  existing  rights  and 
reservations  of  record. 

DATES:  On  or  before  September  9,  1994, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management,  at  the  above  address. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  absence  of 
any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
ADDRESSES:  Detailed  information 
concerning  the  sale,  including  the 
reservations,  sale  procedures  and 
conditions,  and  planning  and 
environmental  documents,  is  available 
at  the  Eugene  District  Office,  P.  O  Box 
1Q226,  2890  Chad  Drive,  Eugene. 
Oregon  97440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellie  Steiner,  Eugene  District  Office,  at 
(.503)  683-6952. 

Date  of  Issue:  July  15.  1994. 
Wayne  E.  Elliott, 
Acting  District  Manager. 
IFR  Doc.  94-18142  Filed  7-25-94:  8:45  dm| 
BILLING  CODE  4310-33-P 


[ES-962-4950-1 0-4041]  ES-046889,  Group 
96,  Arkansas 

Notice  of  Filing  of  Plat  of  the 
Dependent  Resurvey  and  Subdivision 
of  Sections 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  east  boundary,  portion 
of  the  subdi  visional  lines,  and  the 
survey  of  the  subdivision  of  certain 
sections,  Township  15  North,  Range  20 
West,  Fifth  Principal  Meridian, 
Arkansas,  will  be  officially  filed  in 
Eastern  States.  Springfield,  Virginia  at 
7:30  a.m.,  on  September  12,  1994. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  Service. 

All  inquiries  or  protest  concerning  the 
technical  aspects  of  the  survey  must  be 
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sent  to  the  Deputy  Stat  3 
Cadastral  Survey,  Eastfm 
of  Land  Management 
Boulevard,  SpringSeld, 
prior  to  7:30  ajn..  Sept  jraber 

Copies  of  the  plat  w^l " 
available  upon  request 
of  the  reproduction  feej  of  $2 
copy. 

Dated.  July  19. 1994. 
Canon  W.  Cnip,  fr.. 

State  Director. 

[FR  Doc.  94-18154  Filed  ^-25-94;  8:45  am) 

WLUNC  COOC  4314-CT-M 


Director  for 
States,  Bureau 
: '450  Boston 
Virginia  22153. 
12. 1994. 
be  made 
and  prepayment 
.75  per 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-290  (Suif^o.  145X)] 

Norfolk  Southern  Rail|vay  Company — 
Abandonment 

Exemption — in  Muscobee  County,  GA 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  7.4  miles  of  rail  line  firom 
milepost  90.0  at  Meyer  to  miiepost  97.4 
at  Columbus,  in  Muscqgee  County,  GA. 

NS  has  certified  that:  (1)  no  local  or 
overhead  traffic  has  m(  ived  over  the  line 
for  at  least  2  years:  (2)  i  lo  formal 
complaint  filed  by  a  us  er  of  rail  service 
on  the  line  (or  by  a  Stai  e  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  ce  ssation  of  service 
over  the  line  either  is  p  ending  with  the 
Commission  or  with  ar  y  U.S.  District 
Court  or  has  been  decit  led  in  favor  of 
the  complainant  withiii  the  2-year 
period:  and  (3)  the  reqi  lirements  at  49 
CFR  1105.7  (service  of  anvironmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  repdrt  on  State 
Historic  Preservation  C  fficer).  49  CFR 

1105.11  (transmittal  lei  ter).  49  CFR 

1105.12  (newspaper  piblication).  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  emplo]  ee  adversely 
affected  by  the  abandoi  iment  shall  be 
protected  under  Oregoi  i  Short  Line  R. 
Co. — Abandonment— C  -oshen.  360  I.C.C. 
91  (1979).  To  address  v  rhether  this 
condition  adequately  protects  affected 
employees,  a  petition  f  )r  partial 
revocation  under  49  U.5.C.  10505(d) 
must  be  filed. 

Provided  no  formal « xpression  of 
intent  to  file  an  offer  op  financial 
assistance  (OFA)  has  b^en  received,  this 
exemption  will  be  effective  on  August 
25. 1994.  unless  stayed  pending 
reconsideration.  Petitic  ns  to  stay  that  do 


not  involve  environmental  issues.^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  J  must  be  filed  by  August 
5, 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  15. 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  lames  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

NS  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  July  29. 1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219.  Interstate  Commerce 
Commission.  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  20. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

|FR  Doc  94-18178  Filed  7-25-94;  8:45  am) 
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'  A  stay  will  t>e  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  t>y  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of -Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  lo  permit  the 
Commission  to  review  and  act  oh  the  request  before 
the  exemption's  effective  date. 

^  See  Exempt,  of  Rail  Almndonawn  t — O^ers  of 
Finan  Assist..  4  LC.C2d  164  (1987). 

^The  Commission  will  accept  a  lale-flled  trail  use 
request  as  long  as  it  retains  iurisdiction  to  do  so. 


[Finance  Docket  No.  32S1 5] 

Tarantula  Corporation — Continuance 
in  Control  Exemption — Fort  Worth  & 
Dallas  Belt  Railroad  Company 

AGENCY:  Interstate  Commerce 
Commission.  • 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505. 
the  Commission  exempts  noncarrier 
holding  company  Tarantula  Corp>oration 
(Tarantula)  from  the  prior  approval 
requirements  of  49  U.S.C.  11343-11344 
for  its  continuance  in  control  of  Fort 
Worth  &  Dallas  Belt  Railroad  Company    - 
(FW'&DB)  on  FW&DBs  becoming  a  class 
ni  rail  carrier.  FW&DB  is  acquiring  rail 
line  from  the  St.  Louis  Southwestern 
Railway  Company.  Tarantula  ciurently 
controls  class  III  rail  carriers  Fort  Worth 
&  Western  Railroad  Company  and  Fort 
Worth  &  Dallas  Railroad  Company.  The 
exemption  is  subject  to  employee 
protective  conditions. 

DATES:  This  exemption  is  effective  on 
August  25. 1994.  Petitions  for  stay  must 
be  filed  by  August  5. 1994.  Petitions  to 
reopen  must  be  filed  by  August  15. 
1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32515  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423;  and  (2) 
petitioner's  representative.  Kevin  M. 
Sheys,  Oppenheimer  Wolff  &  Donnelly. 
Suite  400. 1020  19th  Street.  NW. 
Washington.  DC  20036. 

FOR  FURTHER  INFORMAT10M  CONTACT: 
Kenneth  H.  Schwartz.  (202)  927-5316  or 
Joseph  H.  Dettmar.  (202)  927-5660. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.)  - 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.] 

Decided:|uiy  15. 1994. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Phillips.  Commissioners 
Simmons  and  Morgan. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
|FR  Doc.  94-18177  Filed  7-25-94;  8:45  am) 

BILUtW  CODE  703S-01-P 


Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  the  University  of 
Massachusetts,  Department  of 
•Economics  for  permission  to  use  "certain 
data  from  the  Commission's  1987, 1988. 
1989.  1990, 1991.  1992  and  1993  (Aug. 
1994)  ICC  Waybill  Samples.  A  copy  of 
the  request  (WB445— 6/30/94)  may  be 
obtained  from  the  ICC  Office  of 
Economics  and  Environmental  Analysis. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economics  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  94-18176  Filed  7-25-94;  8:45  am| 

BILUN6  CODE  7035-01-P 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  15, 1994  a  proposed 
Consent  Decree,  in  United  States  of 
America  v.  Aermdynamic  Plating  Co., 
Inc..  CV-94-4750-VVDK(Ex),  was  lodged 
with  the  United  States  District  Court  for 
the  Central  District  of  California. 
The  proposed  Consent  Decree 
resolves  the  United  States'  claims 
against  Aerodynamic  Plating  Co.,  Inc.. 
under  Section  309  (b)  and  (d)  of  the 
Clean  Water  Act,  33  U.S.C.  1319  (b)  and 
(d).  The  Complaint  alleged  that 
Aerodynamic  violated  Section  307  of 
the  Clean  Water  Act,  33  U.S.C.  1317.  by 
introducing  pollutants  into  the  County 
Sanitation  District  of  Los  Angeles' 
publicly  owned  treatment  works  in 
violation  of  pretreatment  standards. 

Under  the  proposed  Consent  Decree, 
Aerodynamic  will  install  new 
pretreatment  equipment,  modify 
e.xisting  pretreatment  equipment, 
modify  operations,  conduct  training  for 
both  buildings,  conduct  additional  self- 
rnonitoring  and  reporting,  pay  a  civil 
penalty  of  $7,500  within  three  (3)  years 
of  entry  in  settlement  of  the  United 
States'  claims,  pay  NRDC's  attorneys' 
fees  and  costs  of  $17,500  within  one  (1) 
year  of  entry,  and  pay  the  Santa  Monica 
Bay  Restoration  Project  $10,000  within 
two  (2)  years  of  entry  in  settlement  of 


NRDC's  claims.  Aerodynamic  is  subject 
to  stipulated  penalties  for  failures  to 
comply  with  the  terms  of  the  proposed 
Consent  Decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  davs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
of  America  v.  Aerodynamic  Plating  Co., 
Inc.,  DOJ  Ref.  No.  90-5-1-1-4104. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Central  District 
of  California,  Federal  Building,  300 
North  Los  Angeles  Street,  Los  Angeles, 
California,  90012,  or  at  the  Office  of  the 
Regional  Counsel,  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94103. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  Building, 
N.W.,  Washington,  D.C.  20004  (Tel.: 
(202)  347-2072).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  601  Pennsylvania 
Avenue,  N.W.,  Box  1097.  Washington. 
D.C.  20044.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  Seven  Dollars 
and  Seventy-five  Cents  ($7.75)  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
John  C  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-18147  Filed  7-25-94;  8:45  ami 

BILLING  CODE  4410-41-IH 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  All  Am.ehcan  Pipeline 
Company,  Civil  Action  No.  92-0444-RG 
(Tx)  CD.  Calif.),  was  lodged  on  July  25, 
1994,  with  the  United  States  District 
Court  for  the  Central  District  of 
California.  This  is  a  civil  action  against 
All  American  Pipeline  Company  under 
Section  113(b)  of  the  Clean  Air  Act 
("Act"),  42  U.S.C.  7413(b),  for  violation 
of  provisions  of  the  Act  for  the 
prevention  of  significant  deterioration  of 
air  quality  ("PSD"),  including  a 
preconstruction  review  program  for  new 
major  emitting  facilities,  42  U.S.C.  7475 
and  7479(1).  and  of  the  regulations  for 


New  Source  Performance  Standards 
("NSPS")  applicable  to  owners  and 
operators  of  stationary  gas  turbines,  40 
C.F.R.  §§60.1-60.18  and  60.330-60.335. 
The  violation  of  the  PSD  requirement 
consisted  of  failure  to  obtain  a  pre- 
construction installation  permit  for 
construction  of  the  Cadiz  Pump  Station. 
The  violations  of  the  NSPS  regulations 
involved:  failure  to  provide  written 
notice  of  the  date  of  commencement  of 
construction;  failure  to  provide  written 
notice  of  the  anticipated  date  of  startup; 
failure  to  provide  written  notice  of  the 
actual  date  of  startup  of  the  station;  and 
failure  to  conduct  performance  tests  on 
the  gas  turbines  at  the  station.  The 
Complaint  sought  civil  penalties  and 
injunctive  relief  to  ensure  future 
compliance  with  the  PSD  and  NSPS 
regulations.  Under  the  Consent  Decree. 
All  American  Pipeline  will  pay  a  civil 
penalty  of  $714,000.  All  American  is 
required  by  the  Consent  Decree  to 
retrofit  three  natural  gas  turbines  with  a 
dry,  lean-premixed  combustion  system 
to  reduce  discharges  of  NOy  (as  NO-).  In 
addition,  in  lieu  of  paying  additional 
penalties  of  $186,000,  All  American 
Pipeline  will  undertake  a  Supplemental 
Environmental  Project  that  involves 
removing  from  operation  three  natural 
gas-fueled  internal-combustion 
injection-pump  engines  at  the  station 
and  replacing  those  with  not  more  than 
two  natural  gas-fueled  industrial 
engines  that  bum  more  efficiently,  at  a 
cost  of  at  least  $1 ,000.000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20*^30,  and 
should  refer  to  United  States  v.  All 
American  Pipeline  Company.  DOJ  Ref. 
#90-5-2-1-1640. 

The  proposed  consent  decree  mav  be 
examined  at  the  office  of  the  United 
States  Attorney,  room  7516,  Federal 
Building,  300  North  Los  Angeles  Street. 
Los  Angeles,  California  90012;  the 
Region  IX  Office  of  the  Environmental 
Protection  Agency,  75  Hawthorne 
Street.  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library,  1 120 
G  Street,  NW..  4th  Floor.  Washington. 
DC,  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street. 
NW.,  4th  Floor,  Washington,  IX:  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.75  (25  cents  per  page 
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reproduction  costs),  dayable  to  the 
Consent  Decree  Libra  y 
|ohn  C.  Cruden. 

Chief.  Environmental 
Environment  and  Naturil 

|FR  Doc.  94-18145  File< 

BILLING  CODE  441(M>1-M 


1Enf( 


'otvement  Section. 
Resources  Division. 

7-25-94;  8:45  ami 


Antitrust  Division 

Pursuant  to  the  Natidnal  Cooperative 
Research  and  Production  Act  of 
1993 — Healthcare  Opjen  Systems  and 
Triais  Corporation 


gnen 


19<3 


I  le. 
!  Fedei  al 

if  8 
ihe 
!  venli  ire 
filed 


antitn  st 


Pursui  int 


Notice  is  hereby 
16.  1994,  pursuant  to 
National  Cooperativ 
Production  Act  of 
et  seq.  ("the  Act"),  th 
Systems  and  Trials 
('•HOST")  has  filed 
simultaneously  with 
General  and  the 
Commission  disclos 
of  the  parties  and  (2) 
objectives  of  the 
notifications  were  n 
of  invoking  the  Act's 
the  recovery  of 
actual  damages  undei 
circumstances, 
of  the  Act,  the  identit 
are  3M,  Murray.  UT 
Washington  Office, 
American  Hospital 
Chicago.  IL;  Americar 
Nurse  Executives. 
Ameritech,  Hoflinan 
for  Healthcare 
Chicago,  IL: 
Computer-Based 
Institute.  Chicago,  IL 
Hospital  Research  & 
Foundation.  Inc.,  VVal 
Digital  Equipment 
Marlboro,  MA;  Health 
Services.  Inc.,  Glen  A 
Packard  Company 
America.  Plymouth 
Integrated  Medical 


that;  on  June 
section  6(a)  of  the 
eiResearch  and 
15  U.S.C.  4301 
Healthcare  Open 
Cdrporation 
written  notifications 
Attorney 
Trade 

(1)  the  identities 
nature  and 
The 
for  the  purpose 
)rovisions  limiting 

plaintiffs  to 
specified 

to  Section  6(b) 
es  of  the  parties 
uHIMA 
VMashington.  DC; 


Ed 


Co  p 


Petitioner:  Union/iwrk  >rs/firms— 


Inc  (Wkrs) 


D&l  Sportswear  (ACTWL ) 
McClure  Manufacturing  (  LGWU) 
Lederie  Laboratories(ICV'|u) 
CogniSetg  DevelopnnJent, 
Norttirop  Corp  (Wkrs)  ... 
Philips  Ughting  Co  (IBT) 
Wdliams  Apparel  (Wkrs) 

Woolrich.  Inc  (Ck)) 

Woolncti.  Inc  (Co)  

Woolnch,  Inc  (Co)  

Woolrich.  Inc  (Co) 

Washington  Stee<  Corp 
Thorsby  Associates  Corp 


Association. 

Organization  of 
Chicago,  IL; 

Lstates,  IL;  Center 
Autom  ition  Limited, 
COASTC  3M.  Alameda.  CA; 
Pat  it  nt  Record 
Connecticut 
ucation 
ingford.  CT; 
oration, 
Communications 
len,  VA;  Hewlett- 
Aiidover,  MA;  IMS 
\  eeting,  PA; 
Sv  items,  Dallas,  TX; 


International  Teleconferencing 
Association,  McLean,  VA;  K.  Sue 
Kwentus  Consulting,  Onancock,  VA; 
Lawrence  Berkeley  Laboratory. 
Berkeley.  CA;  Lawrence  Livermore 
National  Laboratory.  Livermore.  CA; 
Microelectronics  &  Computer 
Technology  Corporation.  Austin,  TX; 
Motorola  Incorporated,  Schaumburg.  IL; 
Project  Management  Consultants, 
Edgewood.  MD;  Ruf  Corporation, 
Olathe.  KS;  San  Antonio  Health  Care 
Partnership.  San  Antonio,  TX;  Sprint 
Corporation,4Dverland  Park.  KS;  Texas 
Children's  Hospital.  Houston,  TX; 
TransQuick,  Inc..  Atlanta.  GA;  UT 
Health  Science  Center,  San  Antonio, 
San  Antonio,  TX;  Virginia's  Center  for 
Innovative  Technology,  Herndon,  VA; 
VVest  Virginia's  Statewide  Health 
Information  Network,  Charleston,  WV; 
and  Windsor  Regional  Cancer  Centre, 
Windsor,  Ontario,  CANADA. 

HOST  will  be  a  comprehensive 
program  for  prototyping  and  testing 
healthcare  information  technologies. 
Trials  will  initially  be  conducted  on 
functioning  systems  developed  by 
others  to  establish  benchmarks  for 
system  performance  ratings.  HOST  will 
sponsor  research  projects  to  develop 
new  technologies  where  gaps  appear  in 
existing  technologies.  Testing  will  also 
be  conducted  at  community  sites  vdthin 
single  and  multiple  healthcare  systems. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  94-18144  Filed  7-25-94;  8:45  am] 

BtLUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
Of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 


Appendix 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221{a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5.  1994, 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5. 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
•the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  5th  day  of 
luly,  1994. 

Violet  Thompson. 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 


(fVkrs)  

(ILGWU) 


Location 


LirxJen,  NJ 

Ellijay.  GA  

Pearl  River.  NY  ... 

Houston,  TX  

Pico  Rivera,  CA  .. 
Meadowlancjs,  PA 

Burns,  IN  

Woolrich,  PA  

Avis,  PA  

Blanchard.  PA 

Broomfield,  CO  ... 
Washington,  PA  .. 
Thorsby,  AL 


Date 
received 


07/05/94 
07/05/94 
07/05/94 
07/05/94 
07/05/94 
07/05/94 
07/05/94 
07/0S/94 
07/05/94 
07/05/94 
07/05/94 
07/05/94 
07/05/94 


Date  of 
petition 


06/20/94 
06/23/94 
06/24/94 
06/23/94 
06/19/94 
06/22/94 
06/14/94 
06/16/94 
06/16/94 
06/16/94 
06/16/94 
06/22/94 
06/24/94 


Petition  No. 


30,056 
30,057 
30,058 
30,059 
30,060 
30,061 
30.062 
30,063 
30,064 
30,065 
30,066 
30,067 
30,068 


Articles  produced. 


Blouses,  skirts  and  jackets. 
Womens'  blue  jeans. 
Bio-chemicals. 
Computer  software. 
Nuclear  weapons. 
Distritxjte  lighting  products. 
Ladies  blue  jeans. 
Men's  and  women's  sportswear. 
Men's  and  women's  sportswear. 
Men's  and  women's  sportswear. 
Men's  and  women's  sportswear. 
Flat  rolled  stainless  steel. 
Women  and  childrens  coats. 
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Petitioner:  Union/workers/firms— 


Smartscan,  Inc  (Wkrs)  

Kasmark  &  Marshall,  Inc  (Co)  

Elmer  Manufacturing  Co  (ILGWU) 

Cyprus  Bagdad  Copper  Co  (Co)  

Compressor  Pump  &  Engine  Machine 

(Wrks). 
Cominco     Metals.     Magmont     Mine 

(USWA). 

LandO'Lakes  (Wkrs)  i 

Friskies  Pet  Care  Products  (Wkrs)  

Oxford  of  Dawson  (Co) 

Vygen  Corp  (Wkrs)  


Location 


Appendix— Continued 


Boulder.  CO  .. 
Luzerne.  PA  .. 

Elmer.  NJ  

Bagdad,  AZ  ... 
Casper,  WY  ... 

Bixby,  MO  

Dalbo,  MN  

Plymouth,  MA 
Dawson,  GA  .. 

Ashtabula,  OH 


Date 
received 


07/05/94 
07/05/94 
07/05/94 
07/05/94 
07/05/94 

07/05/94 

07/05/94 
07/05/94 
07/05/94 

07/05/94 


Date  of 
petition 


06/1 6'94 
06/17/94 
06/20/94 
06/21/94 
06/24/94 

07/05/94 

06/23/94 
06/20/94 
07/05/94 

06/17/94 


Petition  No. 


30,069 
30,070 
30,071 
30,072 
30,073 

30,074 

30,075 
30,076 
30,077 

30,078 


Articles  produced 


Digital  maps. 

Stained  glass  windows  and  products. 

Ladies  gowns. 

Copper  and  Molyconsentrate. 

Repair  energy  related  equipment. 

Copper,  zinc  ores. 

Cheddar  cheese. 

Rawhide  dog  treats. 

Men's   and   boys'   sport  and  dress 

shirts. 
Polyvinyl  chlonde  resin. 


[FR  Doc.  94-18105  Filed  7^25-94:  8:45  ami 
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[TA-W-29,496] 

EJectronix  Servicenter,  Irving,  TX; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  June  20. 
1994.  a  company  official  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  TAA.  The  denial  notice  was 
issued  on  May  25.  1994  and  published 
in  the  Federal  Register  on  June  14, 1994 
(59  FR  30617). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  oiF  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
subject  firm  closed  in  August,  1993.  The 
facility  repaired  VCRs.  CD  players, 
camcorders  and  computers;  however 
some  computer  systems  were  produced 
mainly  for  the  radio  broadcasting 
industry. 

It's  claimed  that  the  facility's 
customers  could  purchase  imported 
assembled  units  from  domestic 
suppliers. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met  for  computer  systems. 
This  test  is  generally  demonstrated 


through  a  survey  of  the  workers*  firm's 
customers.  The  Department's  customer 
survey  shows  that  none  of  the 
respondents  imported  computer 
systems.  The  customers  further  stated 
that  they  have  not  replaced  or  installed 
other  systems  like  those  of  the  subject 
firm. 

With  respect  to  the  repair  services, 
they  do  not  constitute  the  production  of 
an  article  within  the  meaning  of  the 
Trade  Act  of  1974.  The  Department  has 
consistently  determined  that  the 
performance  of  ser\'ices  does  not 
constitute  the  production  of  an  article 
and  this  determination  has  been  upheld 
in  the  U.S.  Court  of  Appeals. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  13th  dav  of 
luly  1994. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  S- 
Actuarial  Service.  Unemployment  Insurance 
Service. 

|FR  Doc.  94-18097  Filed  7-25-94;  8:45  ami 
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[TA-W-29,694] 

Fort  Vancouver  Plywood  Co., 
Vancouver,  WA,  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  June  21, 1994.  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subje^ 


firm.  The  Department's  Negative 
Determination  was  issued  on  June  9, 
1994  and  was  publisl^ed  in  the  Federal 
Register  on  June  30,  1994  (59  FR  33787). 

The  company  has  submitted  new 
information  which  allows  the 
Department  to  continue  the 
investigation. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC.  this  15th  dav  of 
July  1994. 

Stephen  A.  Wandner. 

Deputy  Director.  Office  of  Legislation  & 
Actuarial  Senices.  Unemployment  Insurance 
Sen-ice. 

[FR  Doc.  94-16098  Filed  7-25-94;  8:45  am] 

BILLING  CODE  4510-30-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
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threatened  to  begin  ind  the  subdivision 
of  the  firm  involved. 
The  petitioners  or 
showing  a  substantia 
subject  matter  of  the 
request  a  public  hea^ng 
request  is  filed  in  wr  ting 
Director,  Office  of  Ti  3de 
Assistance,  at  the  adq 
not  later  than  Augus 
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any  other  persons 

interest  in  the 
investigations  may 
provided  such 
with  the 
Adjustment 
ress  shown  below, 
5,  1994. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5, 1994. 

The  petitions  filed  in  this  case  are 
available  for  insf)ection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 

Appendix 


Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  D.C.  this  11th  day 
of  July.  1994. 

Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner:  Union/woi  kers/ftrm — 


(HIE) 


Wkrs) 


Wkrs) 


GenCofp  Automotive 
Double  B.  Drilling  Corp 
Pyle  National,  Inc(SElL) 
Deran  Holding  Co.,  Inc 

Adams-Millis  (Co) 

Adams-Millis  (Co) 

Tenneco  Gas  Pipeline  (3o  (Wkrs) 
Ron  Herren,  Inc  (ILGWlj))^ 
Walport  USA  (Wkrs) 
Value  Merchants,  Inc 
Sara  Lee  Knit  Products 


(Vk 


rs) 
[Co) 


Sara  Lee  Knit  Products 
Sara  Lee  Knit  Products 
Sara  Lee  Knit  Products 


iCo) 
:Co) 


Co) 


Lipe  Rollway  Corp  (Co) 
Creative  Contractors  (C4) 
Brad  Hagood  Farms  (C< ) 
Corxxo,  Inc.,  Explor  & 


Conoco,  Inc., 
Conoco,  Inc., 
Conoco,  Inc., 
Corx>co,  Inc., 


Explor  & 
Explor  & 
Explor  an(  I 
Explor  an(  I 


Conoco,  Irx:.,  Explor  an<l 
Conoco,  Inc.,  Explor  an<  I 
Conoco,  Inc.,  Explor  an<l 
Index,  The  Design  Firm 
Champion  Parts,  Inc  (I^W) 
Champion  Parts,  Inc,  Qarburetor  Div 
(IBEW). 


(rod  (Co)  ... 

(rod  (Co)  ... 

I  rod  (Co)  ... 
Prod  (Co) 
Prod  (Co) 
Prod  (Co) 
Prod  (Co) 
Prod  (Co) 
[Wkrs)  


IFR  Doc.  94-18099  Filef  7-25-94;  8:45  amf 

BILLING  CODE  4$10-30-M 


[TA-W-29,147] 

General  Tire  &  Rubb^ 
KY;  Notice  of  Negati'  re 
On  Reconsideration 


tie 


On  June  24,  1994 
issued  an  Affirmative 
Regarding  Applicati 
Reconsideration  for 
worker  of  the  subject  fi 
submitted  the  names 
customers.  The  notio 
the  Federal  Register 
FR  34653). 

The  Department's 
based  on  the  fact  that 
importantly"  test  oft 


Location 


Ionia.  Ml  

Kingfisher,  OK 

Chicago,  IL 

Cambndge.  MA  ... 
High  Point.  NC  .... 
Kernersville,  NC  .. 

Houston,  TX  

Elsberry,  MO  

Elizabeth,  NJ 

Milwaukee,  Wl 

Martinsville,  VA  ... 

Midway.  GA 

Martinsville,  VA  ... 

Martinsville.  VA  ... 

Liverpool.  NY  

Vineland,  NJ 

Lubbock.  TX 

Houston.  TX  

Casper,  WY 

Lafayette,  LA 

Midland,  TX 

Ponca  City,  OK  ... 
Corpus  Christ),  TX 

Alexander,  ND 

West  Hope,  ND  ... 

Houston,  TX  

Beech  Creek,  PA 
Lock  Haven,  PA  .. 


Date 
received 


07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/1 1/94 
07/11/94 
07/11/94 
07/11/94 

07/11/94 

07/11/94 

07/1 1/94 

07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/1 1/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 
07/11/94 


Date  of 
petition 


06/15/94 
06/30/94 
06/30/94 
06/22/94 
06/29/94 
06/29/94 
06/30/94 
06/30/94 
06/19/94 
06/27/94 
06/27/94 

06/27/94 

06/27/94 

06/27/94 

06/22/94 
06/28/94 
06/08/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/30/94 
06/28/94 
06/30/94 
06/30/94 


Petition  No. 


rCo.,  Mayfield, 
Determination 


Department 
Determination 
1  for 

orkers  and  Tormer 
irm.  The  union 
sf  additional 
was  published  in 
m  July  6, 1994  (59 


iiit 


ial  denial  was 
the  "contributed 
le  Group 


Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  This  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  declining  customers. 
The  Department's  survey  showed  that 
none  of  the  respondents  reported 
increased  purchases  of  imported  tires 
during  the  relevant  period  to  the 
petition. 

The  investigation  findings  show  that 
only  three  major  customers  with 
declining  purchases  were  serviced  out 
of  the  Mayfield  plant  in  1993.  None  of 
these  had  increased  purchases  of 
imported  tires  in  the  relevant  period. 

On  reconsideration,  the  company 
submitted  sales  data  for  the  list  of 
customers  submitted  by  the  union.  Most 
of  the  additional  customers  had 
increased  purchases  of  tires  from 
General  Tire  in  1993  compared  to  1992. 


30,079 
30,080 
30,081 
30,082 
30,083 
30,084 
30,085 
30,086 
30,087 
30,088 
30,089 

30,090 

30,091 

30,092 

30,093 
30,094 
30,095 
30,096 
30,097 
30,098 
30,099 
30,100 
30,101 
30,102 
30,103 
30,104 
30.105 
30,106 


Articles  produced 


Auto  parts. 

Contract  oil<well  drilling. 

Electrical  connectors. 

Ctiocolate  candy. 

Socks.     .       . 

Socks. 

Gas  pipeline. 

Ladles  sportswear. 

VHS  tapes. 

Retail  store. 

Fabric,  sweatsuits,  office  and  dis- 
tribution. 

Fabric,  sweatsuits,  office .  and  dis- 
tribution. 

Fabrk:,  sweatsuits,  office  and  dis- 
tritHJtion. 

Fabric,  sweatsuits,  office  and  dis- 
tribution. 

Bearings. 

Ladies'  sportswear. 

Raw  short  staple  cotton 

Oil  exploration  and  production." 

Oil  exploration  and  production. 

Oil  exptoration  and  production. 

Oil  exploration  and  production. 

Oil  exploration  and  production. 

Oil  exploration  and  production. 

Oil  exploration  and  production. 

Oil  exploration  and  production. 

Interior  design  services. 

Rebuilt  auto  parts. 

Rebuilt  auto  parts. 


The  one  customer  with  declining 
purchases  of  tires  from  the  subject  fir.m 
was  included  in  the  Department's  initial 
survey  and  was  found  to  have 
decreasing  import  purchases,  as  well,  in 
1993  compared  to  1992. 

Further  findings  on  reconsideration 
show  declining  company  imports  in 
1993  compared  to  1992. 

The  fact  that  the  Mayfield  workers 
were  certified  for  TAA  earlier  under 
petition  TA-\V-24,573  would  not 
provide  a  basis  for  a  certification  in  a 
later  time  period.  Each  petition  is 
investigated  on  its  own  merits  and  in 
the  period  in  which  it  was  filed. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
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adjustment  assistance  to  workers  and 
former  workers  of  General  Tire,  Inc..  in 
Mayfield.  Kentucky. 

Signed  at  Washington,  DC,  this  15th  day  of 
luly  1994. 

Stephen  A.  Waodner, 

Deputy  Director,  Office  c^ Legislation  B- 
Actuarial  Services.  Unemployment  Insurance 
Service. 

IFROoc.  94-18100  Filed  7-25-94;  8:45  ami 

BILLING  C00€  4S«»^30-M 


Investigations  Regarding  Certifications 
of  EUgibiiity  To  Apply  for  NAFTA 
Transitional  Ac^stment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  203-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 


Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  peUtion  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA). 
Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  fi-ora  emplovinent 
after  December  8.  1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  August  5. 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  August  5, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA.  DOL.  Room 
C-4318.  200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Signedat  Washington.  OC.  this  nth  day  of 
luly.  1994 

Violet  Thorapson, 

Deputy  Director.  Office  of  Trade  Ad/ustment 
Assistance. 


■ 

APPENDIX 

Petitioner;  Union/workers/firnrv— 

Location 

Date  re- 
ceived at 
Goverrxjr's 
office 

Petition  No. 

Articles  produced 

Parker  Hannifar;  Parker  Seal  (Wkrs) 

Berea,  KY 

07/05«4 
07/05/94 

07/06/94 

06/28/94 

07/07/94 

07/08/94 

NAFTA-00169 
NAFTA-00170 

NAFTA-00171 

NAFTA-00172 

NAFTA-00173 

NAFTA-O0174 

O-rings  and  rubtjer  gaskets. 

Remforced    fit)ergtass    automotive    gnll 

opening  panels. 
Repair  and  overhaul  of  aircraft  landing 

gear 
Bulk          biochemical          production— 

decloymycm. 
Sugar  based  tjeverage  powders. 

Packaging  fo-^  foodstuffs. 

GenCorp;     Reinforced     Plastic     Division 

(Wkrs). 
Coltee  Industries,  Inc.;  Menasco  Overhaul 

Otviston  (Wkrs). 
American  Cyanamid;  Lederie  (ICW) 

Ionia.  Ml  

Bufbank,  CA 

Pearl  River.  NY  

Mebane.  NC 

Sacramento.  CA i 

Ctiock  Fu«  0  Nuts'  Greenwich  Mills 
<Wkrs). 

Keyes  Fibre  Company;  Van  Leer  Corpora- 
tion {UfH). 

jFR  Doc.  94-18101  Filed  7-25-94:  8:45  ami 

BILUNG  CODE  4510-30-M 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMAAY:  The  Commission  on  the 
Future  of  Worieer-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Pub.  L.  92-463.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below. 

TIME  AND  PLACE:  The  meeting  will  be  on 
Wednesday,  August  10, 1994  from  9 
a.m.  to  3  pjn.  in  Room  N-3437  A-D, 
U.S.  Department  of  Labor,  200 


Constitution  Avenue.  NW.,  Washington, 

DC. 

AGENDA:  The  agenda  for  the  meeting  is 

as  follows: 

The  Commission  is  seeking  proposals 
and  options  to  deal  with  the  problems 
identified  in  its  Fact  Finding  Report 
related  to  issues  of  employee 
participation  in  the  workplace. 

The  Fact  Finding  Report  identifies 
some  of  the  facts  and  questions  relevant 
to  these  issues  at  varying  points. 

The  Commission  invites  the  views  of 
interested  parties  about  the  problems 
cited  above  that  are  reported  to  arise 
under  cuirent  law  and  the 
recommendations  they  would  make  to 
deal  with  these  problems. 
PUBLIC  PARTICIPATION:  The  meetmg  will 
be  open  to  the  public. 

It  will  be  in  session  from  9  a.m.  until 
3  p.m.  when  it  will  adjourn.  Seating  will 
be  available  to  the  piAlic  on  a  first- 
come,  first-served  basis.  Disabled 
individuals  wishing  to  attend  should 


contact  the  Commission  no  later  than 
August  1. 1994.  if  special 
accommodations  are  needed. 

The  Commission  welcomes  by  August 
4  written  statements  of  proposals  to  deal 
with  the  issues  identified  "above.  The 
Commission  may  schedule,  time 
permitting,  the  authors  of  such 
statements  for  a  brief  presentation  and 
questions  on  August  10,  if  they  indicate 
they  would  like  to  appear,  in  addition 
to  organizational  representatives  invited 
to  present  proposals  to  the  Commission. 
Individuals  who  wish  to  submit  written 
statements  should  send  15  copies  on  or 
before  August  4,  to  Mrs.  June  M. 
Robinson,  Designated  Federal  Official, 
Commission  on  the  Future  of  Worker- 
Management  Relations.  U.S.  Department 
of  Labor.  200  Constitution  Avenue, 
NW:,  Washington,  DC  20210,  telephone 
(202) 219-9148. 
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Signed  at  Wash)n|ton,  DC  this  20th  dav  of 
July  1994. 
Robert  B.  Reich. 
Secretary  of  Labor. 
|FR  Doc.  94-18096  *iled  7-25-94;  8:45  am) 

BtLLING  CODE  4510-23-4 1 


[TA-W-27,959] 


PennzoJI  Sulphur'Company  AJKJA 
Pennzoil  Compan|y,  Pecos,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assi£  tance 


'  VM 


Eli? 


In  accordance 
Trade  Act  of  1974 
Department  of 
Certification  of 
Worker  Adjustme4t 
applicable  to  all 
firm. 

The  certificatior 
December  31.  199 
Federal  Register 
(58  PR  4186). 

At  the  request  o 
Department 
for  workers  on  the 
investigation  findi 
claimants'  wages 
unemployment 
account  for  Pennzi  i 
Pennzoil  Sulphur 
Accordingly,  the 
amending  the 
reflect  this  matter. 

The  amended 
TA-W-27.  959  is 
follows: 

"All  workers  of 
{'x)mpany.  Pecos 
Pennzoil  Company 
became  totally  or  pai  I 
employment  on  or  i 
through  two  years 
certification  are  eligi 
adjustment  assista 
theTrade  Actof  197' 

Signed  at  Washi 
luly.  1994 

Violet  L.  Thompson, 

Deputy  Director.  Offi 
Assistance. 

|FR  Doc.  94-18102  F 

BILUNG  CODE  «510-30-» 


th  Section  223  of  the 
1(19  U.S.C.  2273)  the 
Lablor  issued  a 

ibility  to  Apply  for 
Assistance 
vkfcrkers  of  the  subject 


Ofl 


the  State  Agency,  the 
revie\4ed  the  certification 
subject  firm.  The 
i^gs  show  that  the 
reported  under  an 
m$urance  (UI)  tax 


il  Company,  not 
Company. 
E  epartment  is 
certification  to  properly 


n<t 


Pel 


,  Tci  as 


fr(  m 


notice  was  issued  on 
and  published  in  the 
January  13,  1993 


ice  applicable  to 
erebv  issued  as 


nzoil  Sulphur 
,  also  known  as 
I  ecos,  Texas  who 
ally  separated  from 
er  October  26.  1992. 

the  date  of  the  initial 
)Ie  to  apply  for 
under  .Section  223  of 


ng)on.  DC,  this  8th  day  of 

■e  of  Trade  Adjustment 
led  7-25-94:  8:45  ami 


Notice  of  Determii  lations  Regarding 
Eligibility  To  AppI  t  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 


In  accordance  w 
Trade  Act  of  1974, 
Department  of  Lab  )r 
summaries  of  detefm 
eligibility  to  apply 
assistance  for  workers 
during  the  period 


th  Section  223  of  the 
as  amended,  the 
herein  presents 
inations  regarding 
for  trade  adjustment 
(TA-W)  issued 
July,  1994. 


<if 


In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  q  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  of  the  firm. 
TA-W-29,809;  Rowe  International.  Inc.. 

Whippany,  NJ 
TA-W-29.850;  Beaver  Dam  Products 

Corp.,  Beaver  Dam,  Wl 
TA-W-29.859:  ITW  Produx.  Inc.. 

Warrensville  Heights,  OH 
TA-W-29,869;  McCord  Winn  Textron. 

Winchester,  MA 
TA-W-29.777;  Sandvik  Special  Metals. 

Kennewick,  WA 
TA-W-29,791:  TK  Valve  & 

Manufacturing,  Hammond.  LA 
TA-W-29,719;  BASF  Corp.,  Lodi.  N/ 
TA-W-29.5W  &  TA-W-29.5WA: 

Winters  Industries.  Canton.  OH 
TA-W-29,5n;  Winters  Industries, 

Alliance.  OH 
TA-W~29,841;  Season- All  Industries, 

Inc..  Indiana,  PA 
TA-W-29.673;  Leco  Corp/.  Technical 

Ceramics  Div — Dept  34.  Augusta. 

GA 
TA-W-29,674,  TA-W-29,675;  Leco 

Corp.,  Technical  Ceramics  Div.. 

Departments  35  &  39,  Grovetown. 

GA 
TA-W-29,719;  Cargill.  Inc..  Cnrgill  Flour 

Milling.  Buffalo.  NY 
TA-W-29.625;  Parker  Bertea  Aerospace 

Group.  Moorpark,  CA 
TA-W-29,620.  TA-W-29,621.  TA-W- 

29.622.  TA-W-29.623,  TA-W- 

29,624;  Parker  Bertea  Aerospiace 

Group,  Irvine,  CA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


TA-W-29,912;  Fruit  of  the  Loom, 
Osceola,  AR 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,828;  Trice  Indusfries.  Inc., 
Braddford,  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29.842;  Ford  New  Holland, 
Memphis,  TN 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,679  8-  TA-W-29.679A; 

Southwest  Royalties,  Inc,  Ira,  TX 

and  Monahans,  TX 
The  workers'  firm  does  not  produ<.e 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.935:  American  Microsystems. 
Inc..  Pocatello.ID 

The  investigation  revealed  thai 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for- 

certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29,888:  Alcan  Aluminum  Corp.. 
Alcoh  Ingot,  Henderson,  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  12. 
1993. 

TA-W-29.61 1 ;  Natalie  Fashions, 
Palmerton,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  2. 
1993. 

TA-W-29.852;  Pope  &■  Talbot.  Inc..  Port 
Gamble.  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13, 
1993. 

TA-W-29.913:  Western  Consultants. 
Inc..  Headquartered  in  Denver.  CO 
&  Operating  in  the  Following  Slates: 
A;Co.,B;TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  20, 

1993. 

TA-W-29.844;  Chevron  Corp.,  Chevron 
Petroleum  Technology  Co,  La 
Habra,  CA  and  Operating  in  the 
Following  Locations:  A;  San 
Ramon,  CA  and  B;  New  Orleans.  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  18. 
1993. 

TA-W-29,706:  Washington  Steel  Corp.. 
Massillon,  OH 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  22, . 
1993. 

TA-W-29,724;  Standard  Products  Co.. 

Campbell  Plastics  Div., 

Schenectady,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  28, 
1993. 

TA-W-29.688;  Star  Street  Ventures.  El 
Dorado,  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  15, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment  assistance 
hereinafter  called  (NAFTA-TAA)  and  in 
accordance  with  Section  250(a)  Subchapter 
D,  Chapter  2,  Title  II,  of  the  Trade  Act  as 
amended,  the  Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA  issued 
during  the  month  of  )uly,  1994. 

In  order  for  an  affirmative  determination  to 
be  made  and  a  certification  of  eligibility  to 
apply  for  NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250  of  the 
Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(A)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(B)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased. 

(C)  That  the  increase  in  imp)orts 
contributed  importantly  to  such  workers' 
separations  or  threat  of  separation  and  to  the 
decline  in  sales  or  production  of  such  firm 
or  subdivision;  or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-000125;  Wells  Lamont 
Corp.,  Portland  Glove  Co.,  Carlton, 
OR 

The  investigation  revealed  that 
criteria  (3)  &  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  purchases  from  Wells 
Lamont,  Portland  Glove  Co  revealed  that 
most  of  the  respondents  did  not  import 
leather  gloves  or  leather  palm  work 
gloves  from  Canada  or  Mexico. 
Customers  who  reported  imports  relied 
on  imports  ft-om  Canada/Mexico  for 
only  a  small  proportion  of  their  total 


requirement  during  1993  and  the  first 
five  months  of  1994. 

NAFTA-TAA-00120;  Walker 

Manufacturing  Co.,  Hebron,  OH 
The  investigation  revealed  that 
criteria  (3)  &  criterion  (4)  were  not  met. 
A  survey  conducted  with  customers 
purchasing  exhaust  systems  from 
Walker  Manufacturing,  Hebron,  OH 
revealed  that  customers  did  not 
decrease  purchases  from  Walker  and 
increase  imports  of  exhaust  systems 
from  Canada  or  Mexico  in  the  relevant 
period. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00119:  Desoto,  Inc.,  Stone 

Mountain,  GA 
A  certification  was  issued  covering  all 
workers  of  Desota,  Inc.,  Stone  Mountain, 
GA  separated  on  or  after  December  8. 
1993. 
NAFTA-TAA-00122;  Pacific  Sound 

Resources,  Inc.,  Seattle,  WA 
A  certification  was  issued  covering  all 
workers  of  Pacific  Sound  Resources, 
Seattle,  WA  separated  on  or  after 
Decembers,  1993. 
NAFTA-TAA-00124;  S&H  Fabricating 

6-  Engineering,  Inc.,  Sanford,  FL 
A  certification  was  issued  covering  all 
workers  of  S8eH  Fabricating  & 
Engineering,  Inc.,  Sanford,  FL  separated 
on  or  after  December  8, 1993. 
NAFTA-TAA-00127;  Zum  Industries, 

Inc.,  Zurn  Energy  Div.,  Erie,  PA 
A  certification  was  issued  covering  all 
workers  of  Zum  Industries,  Energy  Div.. 
Erie,  PA  separated  on  or  after  December 
8, 1993. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  )uly,  1994.  Copies  of  these  determinations 
are  available  for  inspection  in  Room  C-4318. 
U.S.  Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the  above 
address. 

Dated:  July  15,  1994. 

Violet  L.  Thompson. 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-18103  Filed  7-25-94;  8:45  am) 
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[TA-W-29,802] 

Western  Geophysical  Company,  A/K/A 
Halliburton  Company,  A/K/A  Western 
Atlas  International,  Inc.;  Houston,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
May  31, 1994  and  published  in  the 
Federal  Register  on  June  14, 1994  (59 
FR  30618).  The  certification  was 
amended  on  June  15, 1994  and  that 
notice  was  published  in  the  Federal 
Register  on  June  28. 1994  (59  FR  33306). 

At  the  request  of  the  State  Agency,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  investigation  findings  show 
that  some  of  the  claimants'  wages  are 
reported  under  unemployment 
insurance  (UI)  tax  account  for  Western 
Atlas  International,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-29,802  is  hereby  issued  as 
follows: 

All  workers  of  Western  Geophysical 
Company.  Houston,  Texas  (the  successor-in- 
interest  firm  to  Halliburton  Geophysical 
Services)  who  had  wages  reported  under 
Western  Atlas  International.  Inc.,  Houston, 
Texas  for  UI  tax  account  purposes  and  who 
had  become  totally  or  partially  separated 
from  employment  on  or  after  April  25. 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  18th  day  of 
luly.  1994. 

Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-18104  Filed  7-25-94;  8:45  ami 
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Occupational  Safety  and  Health 
Administration  * 

[Docket  No.  NRTL-2-93] 

Entela,  Inc.;  Recognition  as  a 
Nationally  Recognized  Testing 
Laboratory 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  Recognition  as  a 
Nationally  Recognized  Testing 
Laboratory. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  Entela,  Inc. 
for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
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Constitution  Aveni^  NW..  Room  N3653, 
Washington,  DC  2(1210. 

SUPPLEMENTARY  INFpRMATKX: 

Notice  of  Final  De<  ision 


Notice  is  hereby 
Inc  (ENT)  which 
pursuant  to  29  CFf 
recognition  as  a 
Testing  Laboratory 
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material  listed  be) 

The  address  of 
by  this  recognition 
Madison  SE.,  Grant 
49,S48. 
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i  quipment  or 
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laboratory  covered 
s:  Entela.  Inc.,  .3033 
Rapids,  Michigan 


Background 
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equipment  and 
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industry.  The 
Hnteia  Laboratories 
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testing, 
testing, 

engineering, 
ion  programs, 
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recommendation,  were  subsequently 
forwarded  to  the  Assistant  Secretary  for 
a  preliminary  finding  on  the 
application.  A  notice  of  ENT's 
application  together  with  a  positive 
preliminary  finding  was  published  in 
the  Federal  Register  on  March  3, 1994 
(59  FR  10180-10185).  Interested  parties 
were  invited  to  submit  comments. 

There  were  36  responses  to  the 
Federal  Register  notice  of  the  ENT 
application  and  preliminary  finding 
(Docket  No.  NRTL-2-93),  all  of  whicJi 
agreed  with  OSHA's  preliminary 
determination. 

The  Occupational  Safety  and  Health 
Administration  has  evaluated  the  entire 
record  in  relation  to  the  regulations  set 
out  in  29  CFR  1910.7  and  makes  the 
billowing  findings: 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  ENT  does  have  testing  equipment 
and  facilities  appropriate  for  the  areas  of 
recognition  it  seeks.  The  laboratory  has 
available  ail  the  general  test  equipment 
required  to  perform  the  testing  required 
by  the  standards.  If  any  unique  pieces 
of  additional  equipment  are  neces.sary, 
ENT  will  obtain  them  as  required 
through  an  ENT  approved  source. 

ENT's  laboratory  has  adequate  floor 
space  for  testing  and  evaluati(Mi  and  an 
adequate  numbtir  of  technical  and 
professional  personnel  to  accomplish 
the  services  required  for  the  present 
workload  in  the  areas  of  recognition  it 
seeks.  Environmental  conditions  in  the 
laboratory  are  adequately  controlled  for 
the  type  of  testing  performed  in  the 
laboratory. 

OSHA  has  determined  thr.t  Entela, 
Inc.  has  appropriate  written  te.st 
pro<:edures,  and  calibration  and  qualify 
control-programs  to  enable  it  to 
adequately  perform  appropriate  testing. 

Creditable  Report&Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
OSHA  recognized  NRTL  must  maintain 
effective  procedures  for  producing 
rjedilable  findings  and  reports  that  are 
objective  and  without  bias.  Entela,  In*:. 
meets  these  criteria. 

ENT's  application  as  well  as  the  on- 
site  review  report  indicate  that  ENT 
does  maintain  effective  procedures  for 
producing  crwlitabk*  findings  and 


reports  that  are  objective.  The  laboratory 
maintains  a  system  for  identifying 
product  samples  submitted  for  testing  to 
ensure  that  there  is  no  confusion 
regarding  the  identity  of  the  samples  or 
the  results  of  the  measurement. 

The  specific  ongoing  programs  the 
laboratory  is  involved  with  that  identify 
the  records  required  to  be  maintained 
for  an  investigation  were  followed. 
These  programs  use  ANSl/UL 
Standards,  ASTM  test  procedures,  the 
Quality  Control  Manual  (Ex.  2J),  Third 
Party  Certification  Program  fTPCP) 
Manual,  (Ex.  2H),  Client  Test 
Procedures,  and  Departmental 
Operational  Procedures.  These 
procedures  contain  construction  or 
testing  parameters  to  be  met  by  the 
product  being  evaluated  and,  as 
required,  the  chronological  order  of 
evaluation.  Where  appropriate,  the  test 
engineer  provides  a  narrative  report 
along  with  the  test  data  to  document 
compliance  of  a  product  with  the 
standard.  Standardized  tests  that  are 
frequently  run  have  a  standard  test  data 
sheet  available  that  contains  the 
necessary  information  for  the  laboratory 
technician. 

Sample  test  and  evaluation 
procedures  and  reports  for  the  NRTL 
Program  activities  were  reviewed.  These 
sample  reports  include  narrative 
descriptions.  The  test  procedure  format 
and  scope  are  identified  in  the  Third 
Party  Certification  Program  Manual,  and 
describe  the  content  and  scope  for  the 
Standard  Operational  Procedure  for  the 
program.  Thie  laboratory  has  developed 
a  generalized  processing  procedure  for 
the  product  classes  of  electrical 
appliances  and  lighting  products  in 
final  form,  and  in  draft  form  for 
flammability  testing. 

Permanent  records  are  compiled  to 
document  all  technical  and  quality 
related  activities  of  the  Certification  ond 
Testing  Division.  The  system  for 
controlling  all  technical  and  quality 
records  is  described  in  the  Quality 
Assurance  Manual. 

The  certification  reports  contain  thf 
following:  Name  and  location  of 
submitter  and  factory;  title,  number,  and 
dale  of  standard  used  for  evaluation;  file 
number,  report  date,  edition  number 
and  revision  dote;  description  of 
product  including  drawings, 
specifications,  and  photographs; 
conditions  of  product  use;  construe.lion 
and  testing  narratives  which  describe 
how  the  product(s)  comply  with  the 
standard:  tests  and  results  of  tests; 
deviations  and  technical  rationale  for 
acceptance.  The  Quality  Assuran«,e 
Manual  and  the  Third  Party 
Certifitation  Program  Manual  identity 
the  minimum  information  and  reporting 
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format  required  for  an  investigation. 
Most  reports  followed  the  required 
format,  and  ENT  is  taking  appropriate 
action  to  assure  that  all  reports  will  do 
so  in  the  future.  Entela  has  documented 
specific  procedures  for  the  recording  of 
any  deviations  and  the  associated 
technical  rationale,  or  for  the 
modification  of  testing  protocol. 

The  present  policy  is  to  utilize  a 
technical  committee  and  standards 
experts  to  determine  the  appropriate 
standard  in  evaluating  a  product. 
Standyd  interpretations  are  developed 
by  consensus  of  the  technical 
committee.  The  Project  Manager 
distributes  technical  advisory  letters 
describing  standards  policy  on 
interpretation  or  deviation  decisions  to 
all  parties  affected.  The  laboratory 
personnel  are  members  of  various 
organizations  which  develop  standards 
applicable  to  their  on-going  programs  in 
the  automotive  flammability, 
metallurgical,  quality,  electrical  and 
chemical  testing  areas. 

In  addition,  the  laboratory,  in  order  to 
be  recognized,  must  also  maintain 
effective  procedures  for  handling 
complaints  under  a  fair  and  reasonable 
system. 

A  technical  committee  and  standards 
experts  determine  the  appropriate 
standard  or  standards  to  be  utilized  in 
evaluating  the  product.  Disagreements 
between  the  applicant  and  the 
laboratory  regarding  standards 
applicability  are  resolved  using  the 
Entela  Inc.,  Third  Party  Certification 
Committee,  technical  experts,  and  input 
from  the  standards-writing  organization. 
The  decision  of  the  laboratory  regarding 
which  standard  is  applicable  is  final.  - 

The  TPCP  Manual  addresses  the 
interpretation  of  these  standards  and  the 
appeals  procedure  available  to  a  client, 
when  there  is  a  disagreement  with  that 
interpretation.  The  TPCP  Committee 
interprets  the  section  of  the  standard, 
which  are  also  available  for  distribution 
to  interested  parties.  The  mechanism  for 
dealing  with  consumer  inquiries  and 
complaints  is  also  adequately  addressed 
in  the  TPCP  Manual. 

Type  of  Testing 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories:  Testing  to  determine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  might  not  be  one  specific 
test  standard  covering  the  new  product 
or  material.  ENT  has  applied  for 
recognition  in  the  first  category. 

FoHow-Up  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  follow-up 


procedures,  to  the  extent  necessary,  for 
the  particular  equipment  or  nftterial  to 
be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label. 

Entela  presently  performs  follow-up 
inspections  at  various  facilities  for 
programs  outside  of  the  NRTL  program, 
which  have  demonstrated  its  capability 
in  this  area.  Written  procedures  are  in 
place  for  the  various  programs.  For 
example,  the  TPCP  Manual,  which  is 
presently  used  in  the  Government 
Services  Administration  (GSA) 
Furniture  Certification  Program, 
identifies  the  various  steps,  policies  and 
procedures  that  will  be  used  in  the 
NRTL  Program.  A  separate  manual  is 
presently  used  in  Entela's  Certified 
Automotive  Parts  Association  (CAPA) 
Program.  The  Nuclear  Program  is 
covered  under  the  Quality  Manual. 

The  Entela,  Inc.  follow-up  inspection 
procedure  for  the  NRTL  program 
requires  quarterly  inspections  on  an 
unannounced  basis  at  the 
manufacturing  facility. 

This  program  is  designed  to  assure 
that: 

1.  The  Entela,  Inc.  mark  is  applied  only 
to  certified  products; 

2.  That  the  terms  of  the  agreement  with 
the  manufacturer  are  adhered  to  when 
the  Entela  Inc.  mark  is  used; 

3.  Defects  noted  during  previous 
inspections  have  been  corrected; 

4.  Document  control  procedures  and 
support  staff  training  should  provide 
the  assurance  that  all  facility 
assessment  records  are  on  file. 
NRTL  factory  inspections  will  be 

performed  at  the  rate  of  at  least  four 
inspections  per  factory  per  year.  The 
frequency  varies  with  product  volumes, 
types  of  products,  and  the 
manufacturer's  prior  record. 

When  products  fail  to  meet  the 
requirements,  the  Quality  Services 
Division  takes  action  to  either  have  the 
manufacturer  correct  the  defect 
immediately,  quarantine  stock  until  the 
product  can  be  reworked  or  reevaluated 
by  the  Entela  testing  engineer,  or 
remove  the  Entela.  Inc.  mark  from  the 
product. 

Entela,  Inc.  has  a  standard  follow-up 
inspection  form  that  will  be  used  to 
document  the  findings  at  the 
manufacturing  site.  The  inspector  or 
inspecting  engineer  will  use  this  form 
along  with  the  follow-up  inspection  file 
for  that  manufacturing  site  and  product 
to  evaluate  the  product. 


Engela,  Inc.  has  a  pre-qualification 
checklist  for  the  evaluation  of  a 
manufacturing  facility  that  will  be  used 
prior  to  the  factory  labeling  of  any 
products  in  the  NRTL  Program,  as  well 
as  the  Follow-Up  Service  Inspection 
Report.  The  TPCP  Manual  identifies  the 
procedures  required  for  the  selection  of 
product  samples  to  test. 

Entela,  Inc's  Quality  Services 
Division  will  monitor  products  in  the 
field,  when  prompted  by  either  factor 
anomalies  or  complaints,  and 
investigate  field  complaints.  Entela.  Inc 
reserves  the  right  to  utilize  safety  related 
public  notification  and  mandatory  recall 
procedures.  All  consumer  complaints 
are  forwarded  to  the  Quality  Services 
Director,  Vice  President,  or  President,  as 
appropriate. 

Independence 

Section  1910.7(b)(3)  requires  that  an 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturer  or  vendor  of  equipment  or 
materials  being  tested.  The  applicant 
stated  in  its  application  that  it  is  in 
complete  compliance  with  this 
requirement. 

OSHA  believes,  based  upon  an 
examination  of  the  application  with 
particular  reference  to  Exhibits  2B  and 
2J,  that  Entela,  Inc.  is  independent 
within  the  meaning  of  section 
1910.7(b)(3). 

Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  "appropriate  test  standards",  which 
are  defined,  in  part,  to  include  any 
standard  that  is  currently  designated  as 
an  American  National  Standards 
Institute  (ANSI)  safety  designated 
product  standard  or  an  American 
Society  for  Testing  and  Materials 
(ASTM)  test  standard  used  for 
evaluation  of  products  or  materials.  As 
to  the  non-ANSI,  UL  test  standards  for 
which  ENT  has  applied  to  test  products, 
to,  OSHA  previously  had  examined  the 
status  of  the  Underwriters  Laboratories 
Inc.  (UL)  Standards  for  Safety  and,  in 
particular,  the  method  of  their 
development,  revision  and 
implementation,  and  had  determined 
that  they  are  appropriate  test  standards 
under  the  criteria  described  in  29  CFR 
1910.7(c)  (1).  (2),  and  (3).  That  is.  these 
standards  specify  the  safety 
requirements  for  specific  equipment  or 
classes  of  equipment  and  are  recognized 
in  the  United  States  as  safety  standards 
providing  adequate  levels  of  safety;  they 
are  compatible  and  remain  current  with 
periodic  revisions  of  applicable  national 
codes  and  installation  standards;  and 
they  are  developed  by  a  standards 
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under  a  method 
consideration  of 
experts,  users, 
eutborities, 
experience  in 


developing  organizatifm 
providing  for  input 
views  of  industry  groups, 
consumers,  govemme  ntal 
and  others  havir^ 
the  safety  fields  involied 

Final  Decision  and  Oi  der 

Based  upon  a  prepc  nderance  of  the 
evidence  resulting  fro  n  an  examination 
of  the  complete  appli<  ation,  the 
supporting  document,  ition,  and  the 
OSHA  staff  finding  in  Juding  the  on-site 
report,  OSHA  finds  th  at  Entela,  Ina  has 
met  the  requirements  if  29  CFR  1910.7 
to  be  recognized  by  O  JHA  as  a 
Nationally  Recognize* 
Laboratory  to  test  and 
equipment  or  materia  s. 

Pursuant  to  the  autl  ority  in  29  CFR 
1910.7,  Entela,  Inc.  is 
as  a  Nationally  Recogi  i 
Laboratory  subject  to  1  le  conditions 
listed  below.  This  reci  gnition  is  limited 
to  equipment  or  matet  ials  which,  under 
29  CFR  Part  1910,  reqi  lire  testing, 
listing,  labeling,  apprt 
or  certification,  by  a  N  ationally 
Recognized  Testing  L;  boratory.This 
recognition  is  limited 
following  test  standan 
and  certification  of  eq 
materials  included  wi  bin  the  scope  of 
these  standards. 

ENT  has  stated  that 
in  these  categories  are 


Testing 
certify  certain 


lereby  recognized 
ized  Testing 


o  the  use  of  the 
s  for  the  testing 
lipment  or 


ill  the  standards 
used  to  test 


TckJs 
;ns 

inets  and  Buxrs 
elboards 
Mbtor-Ogerafed 


;Pai 


:G8rd 


equipment  or  material  5  which  may  be 
used  in  environments  under  OSHA's 
)urisdiction.  These  sta  idards  are  all 
considered  appropriat )  test  standards 
under  29  CFR  1910.7(<): 

ANSl/DL  45— Portable  Eiectric " 
ANSl/UL  4»— Electric  Si 
ANSI/UL  5&-Electric 
ANSI/ITL  67— Electric 
ANSI/UL  73— Electric- 
Appliances 
ANSl/UL  62— Electric 
ANSI/UL  94*— Tests  for 

Plastic  Materials  for 

Appliances 
ANSI/UL  9a— Enclosed 

Switches 
UL  141— Ganneni  Finish 
AN.SI/Ln,  153— Portable 
ANSI/UL  174— Househoti 

Tank  Water  Heaters 
ANSl/UL  197— Commenjal 

Applianos 
I IL  213— Rubber  Gaskcte  I 

Protection  Service 
AN.SI/I  !L  250— Househofc 

Freezers 
ANSI/UL  298— Portable 
ANSIAJL  325— Dnor,  Dr^jcry 

Window  Operators 
ANSl/UL  469— Musical 

Accessories 
ANSl/UL  471— Coinmercia! 

Fnezm 
ANSI/UL  482— PortaWe 


ening  Appliances 
lammabilityof 
'arts  in  Devices  und 

iftd  Dead-Front 

ng  Appliances 
lectric  Lamps 
Electric  Storagc- 

Electrir  Cooking 

Fittings  foi-  Fire 

Retngerators  and 


i  lectric  Hand  Lamps 
,  Louver,  and 
Systems 
Ifcstruments  and 


a  td : 


Refrigerators  and 
'  un/Heel  Lamps 


ANSI/UL  484 — RocHTi  AirConditioDers 
ANSI/UL  *96 — Edison-Base  Lampt)olders 
ANSI/UL  506— Specialty  Transfonners 
ANSl/UL  507— Electric  Fans 
ANSI/UL  508**— £lectric  Industrial  Control 

Equipment 
ANSI/UL  541— Refrigerated  Vending 

Machines 
ANSl/UL  542— Lampholders,  Starters,  and 
Starter  Holders  for  Fluorescent  Lamps 
UL  544— Electric  Medical  and  Dental 

Equipment 
ANSI/UL  559-41eat  Pumps 
ANSl/UL  560— Electric  Home-Laundry 

Equipment 
ANSI/UL  60*— Local  Burglar-Alarm  Units 

and  Systems 
ANSl/UL  751— Vending  Machines 
ANSI/UL  756 — Coin  and  Currency  Changers 

and  Actuators 
ANSI/UL  778— Motor-Operated  Water  Pumps 
ANSi/UL  796— Printed-Wiring  Boards 
ANSI/UL  813— Commercial  Audio 

Equipment 
ANSI/UL  817— Cord  Sets  &  Power-Supply 

.  Cords 
ANSI/llL  863— Electric  Time-Indicating  and 

Recording  Appliance 
ANSI/UL  869— Electrical  Service  Equipment 
ANSI/UL  869A— Refereju*  Standard  for 

Service  Equipmei^ 
ANSI/UL  873— ElectriC&l  Temperature- 
Indicating  and  Regulating  Equipment 
ANSl/UL  883— Fan-Coil  Units  and  Room-Fan 

Heater  Units 
ANSI/UL  923— Microwave  (kxiking 

Appliances 
ANSl/UL  935— Fluon;sccnt-Lamp  Ballasts 
ANSI/UL  961— Hobby  and  Sports  Equipment 
ANSl/UL  984— Hermetic  Refrigerant  Motor- 

CompressOTS 
ANSl/UL  998— Humidifiers 
ANSI/UL  1004***— ElectiicMotofS 
ANSI/UL  1005— ElecUic  Flatirons 
ANSI/UL  1008-^utomatic  Transfer 

Switches 
ANSI/UL  1012— Power  Supplies 
ANSI/UL  1026— Electric  Household  Cooking 

and  Food-Sttrving  Equipment 
AN.SI/UL  1029— High-Intensity  Discharge 

Lamp  Ballasts 
ANSl/UL  1042— Electric  Baseboard  Heating 

Equipment 
ANSI/UL  1082— Household  Electric  Coffee 

Makers  and  Brewing-Type  Appliances 
ANSI/UL  1096— Ele<:tfic  Central  Air-Heating 

Equipment 
ANSl/UL  1230— Amateur  Movie  Lights 
UL  1 244 — Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
ANSI/UL  1261— Electric  Water  Heaters  for 

Pools  and  Tubs 
ANSl/UL  1270— Radio  Receivers,  Audio 

Systems,  and  Accessories 
ANSI/UL  1286— Office  Furnishings 
AN.Sl/UL  1410 — Television  Receivers  and 

High- Voltage  Video  Products 
ANSI/UL  1433— Control  Centers  for 

Changing  Message  Type  Electric  Signs 
ANSI/UL  1438— Household  Electric  Drip- 

T^'pe  Coffee  Makers 
ANSI/UL  1445— Electric  Water  Bed  Heaters 
ANSI/UL  1459— Tetephone  BqiiipmtTnt 
ANSl/UL  1570— FhjoresTPfrt  Lighting 

Fixtures 


ANSl/UL  1571— Incandlescent  Lighting 

Fixtures 
ANSI/UL  1572— Higji  Intensity  DischarRe 

Lighting  Fixtures 
ANSl/UL  1647— Motor-Operated  Ma.ssage 

and  Exercise  Machines 
ANSl/UL  1950— laformat ion  Technology 

Equipment  Including  Electrical  Business 

Equipment 
Notes: 
• — Exclusive  of  radiant  pane!  testing. 
*  * — Limited  to  equipment  of  no  greater 

than  500  ampieres.   - 
*** — Limited  to  motors  rated  no  greatef 

than  one-half  horsepovver.    • 

Entela,  Inc.  must  also  abide  by  the 
following  conditions  of  its  ret.ognition, 
in  addition  to  those  already  required  by 
29  CfR  1910.7: 

This  recognition  applies  only  to  work 
done  at  the  Grand  Rapids  facility; 

This  recognition  dxies  not  apply  to 
any  a.spect  of  any  program  which  is 
available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
program; 

The  Occupational  Safety  and  Health 
Adrhinistration  shall  be  allowed  access 
to  ENT's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognitiofi  and  to  .investigate  as  OStiA 
deems  necessary; 

If  ENT-has  reason  to  doubt  the- 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  organization  that  developed 
the  test  standard  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

ENT  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  s<»pe  or 
conditions  of  its  recognition.  As  part  of 
this  condition-,  ENT  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laborator>-  (NRTLJ  - 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ENT  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ovvTiership,  facihties,  or  key  personnel, 
including  details; 

ENT  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

ENT  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 

Effective  Date:  This  recognition  will 
become  effective  on  July  26, 1994  and 
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will  be  valid  for  a  period  of  five  years 
from  that  date,  until  July  26, 1999. 
unless  terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington  DC  this  19th  day  of 
July  1994. 
Joseph  A.  Dear, 
Assistant  Secretary: 

|FR  Doc.  94-18107  Filed  7-25-94;  8:45  am] 
BILLING  CODE  4510-SS-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACTION;  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments.     - 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishesftiotice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preser\'ation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  pubhshed  for  records 
schedules  that  (1)  propose  the 
destniction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
September  9, 1994.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to. the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
/Uxiiives  and  Records  Administration, 
Washington.  DC  20408.  Requ'^sters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  V4FORMAT10N:  Each  year 
U.S.  Government  agencies  create 
billions  of  rec»rds  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 


records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  dispc»al  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approvalof  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
^into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

.Schedules  Pending 

1.  Department  of  the  Air  Force  {NI- 
AFU-94-8).  Facilitative  records  relating 
to  Acquisition  Awards. 

2.  Department  of  Housing  and  Urban 
Development  (Nl-207-93-4). 
Procurement  office  files  on  grants  and 
other  forms  of  assistance. 

3.  Department  of  Justice,  Antitrust 
Division  (Nl-60-93-18).  Housekeeping 
and  facilitative  files  of  the  Assistant 
Attorneys  General  and  Deputy  Assistant 
Attorneys  General,  and  files  of  Special 
Assistants. 

4.  Department  of  State,  U.S.  Mission 
to  the  Organization  of  American  States 
(Nl-84-94-6).  Routine,  facilitative.  and 
duplicative  records.  Policy 
documentation  scheduled  for  transfer  to 
the  National  Archives. 

5.  Department  of  State,  Bureau  of 
Inter-American  Affairs  (Nl-59-93-41). 
Routine,  facilitative,  and  duplicative 
records.  Policy  documentation 
scheduled  for  transfer  to  the  National 
Archives. 

6.  National  An±ives  and  Records 
Administration  (N2-107-94-2).  Routine 
records  segregated  ft-om  files  of  the 


Secretary  of  War  in  the  National 
Archives. 

7.  National  Archives  and  Records 
Administration  {N2-131-94-1).  Seized 
corporate  records  accumulated  by  the 
Office  of  Alien  Property. 

8.  United  States  Information  Agency 
{Nl-306-94-3).  Routine  and  facilitative 
.records  of  the  Office  of  Personnel. 

9.  United  States  Information  Agency 
(Nl-306  01  4).  Routine  and  facilitative 
records  of  the  Management  Plans  and 
Analysis  staff. 

10.  United  States  Attorneys  and 
Marshals.  United  States  Attorney  for  the 
District  of  Columbia  (Nl-1 18-94-1). 
Reading  files  and  routine  administrative 
documentation. 

Dated:  July  13.  1994. 
Trudy  Huskamp  Peterson. 

Acting  Arcbixist  of  the  United  States. 

IFR  D<jc.  94-18078  Filed  7-25-94;  8:45  am] 

BILLING  CODE  7S1S-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-047)] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
,  submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83 's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
August  25,  1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne,  Acting  NASA 
Agency  Clearance  Officer.  Code  JTD, 
NASA  Headquarters,  Washington.  DC 
20546;  Office  of  Management  and 
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Budget.  Paperworli 
(2700-0009),  Was} 


FOR  FURTHER 
Bessie  Berry,  NAS^ 
(202) 358-1368 

Reports 


Reduction  Project 
ington,  DC  20503. 
INFORMATION  CONTACT: 
Reports  Officer, 


Title:  New  Techi 

OMB  Number:  2 

Type  of  Bequest: 

Frequency  of  Re  )> 

Type  ofResponc  ent 
other  for-profit  fed  tral 
employees,  non-pr  )fit 
small  businesses  o 

Number  of  Respi  i, 

Responses  Per  /?i  'spo 

Annual  Respons  ?s 

Hours  Per  Respo  ise 

Annual  Burden  j  fo 

Number  of  Recoi  dkeepers 
above. 

Annual  Hours 
Included  above. 

Annual  Recordk 
Included  above. 

Total  Annual  Bufden  Hours:  675. 

Abstract-Need/V  ses:  Reporting  is 
required  under  con  tract  provisions. 

Dated:  July  18,  IQ* 
Eva  L.  Layne, 

Acting  Chief.  IRM  Pol^y 
Management  Office. 
IFRDoc.  94-18054  F 

BILUNG  COOC  7510-01-M 


Ptr 


Recordkeeping: 
(  eping  Burden  Hours: 


NATIONAL  FOUNQiATiON 
ARTS  AND  THE 


National  Endowmefit  for  the  Arts; 
Meeting 


Pursuant  to  secti 
Federal  Advisory 
Law  92-463),  as 
hereby  given  that  a 
Museum  Advisory 
Museum  Resources 
the  National  Counc 
held  on  August  16- 
a.m.  to  5:30  p.m.  in 
Nancy  Hanks  Cent 
Avenue,  NW.,  VVasl 

A  portion  of  this 
to  the  public  from 
on  August  16  for 
a  policy  discussion 

The  remaining 
meeting  from  9:30 
August  16  and  from 
p.m.  on  August  1 
purpose  of  panel 
evaluation,  and 
applications  for 
under  the  National 
Arts  and  the  Humai 
amended,  includinj: 
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lology  Transmittal. 
00-0009. 
Extension. 
art:  As  required. 
:  Businesses  or 
agencies  or 
It  institutions, 
organizations. 
ndents:  125. 
ndent:  20. 
2,500. 

.25. 
urs:  500. 

.  Included 


V  and  Acquisition 
ed  7-25-94: 8:45  ami 


ON  THE 
HUMANITIES 


n  10(a)(2)  of  the 
Cbmmittee  Act  (Public 
amended,  notice  is 
meeting  of  the 
*anel  (Utilization  of 
Panel  B  Section)  to 
1  on  the  Arts  will  be 
18,  1994  from  9:00 
Room  730,  at  the 

1100  Pennsylvania 
ington,  DC  20506. 
neeting  will  be  open 
5:00  a.m.  to  9:30  a.m. 
op  ening  remarks  and 


ions  of  this 
m.  to  5:30  p.m.  on 
9:00  a.m.  to  5:30 
8  are  for  the 
,  discussion, 
dation  on 
assistance 
oundation  on  the 
ities  Act  of  1965,  as 
n  format  ion  given 


pert 


7-1 


re  lew 


rec«  mmen 
fin.  ncial 


in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  of)en  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NVV., 
Washington,  DC  20506,  202/682-5532,- 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated;  July  13,  1994. 
Yvonne  M.  Sabine, 

Director  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  94-18148  Filed  7-25-94;  8:45  ami 

BILUNG  COOE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Appointments  to  the  Office  of  the 
Inspector  General  Performance  Review 
Board  for  the  Senior  Executive  Service 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  Office  of  the 
Inspector  General  (OIG)  has  appointed 
the  following  individuals  as  members  of 
the  NRC/OIG  Performance  Review 
Board  (PRB). 

The  following  individuals  are 
appointed  as  members  of  the  NRC/OIG 
PRB  responsible  for  making 
recommendations  to  the  Inspector 
General  on  performance  appraisal 
ratings  and  performance  awards  for 
Senior  Executives: 

Appointees 

Craig  Beauchamp,  Assistant  Inspector 
General  for  Investigations,  Office  of 
the  Inspector  General,  Department  of 
Agriculture 

Donald  Mancuso,  Assistant  Inspector 
General  for  Investigations,  Office  of 
the  Inspector  General,  Department  of 
Defense 


William  D.  Hager,  Assistant  Inspector 
General  for  Investigations,  Office  of 
the  Inspector  General,  National 
Aeronautics  and  Space 
Administration 

Dated  at  Rockville,  Maryland,  this  19th  dav 
of  July,  1994. 

David  C.  Williams, 

Inspector  General. 

IFRDoc.  94-18114  Filed  7-25-94;  8:45  ami 

BILLING  COOE  7590-01-M 


[Docket  Nos.  50-321  and  50-366] 

Georgia  Power  Company;  Denial  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Georgia  Power 
Company  (the  licensee)  for  amendments 
to  Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5  issued  to  the  licensee  for 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  located  in  Appling 
County,  Georgia.  A  Notice  of 
Consideratidn  of  Issuance  of  this 
amendment  was  not  published  in  the 
Federal  Register. 

'   The  licensee's  application  of  June  7, 
1994,  requested  temporary  changes  to 
the  Operating  Licenses  and  Appendices 
A  to  Hatch,  Units  1  and  2,  that  would 
allow  the  planned  testing  at  Plant  Hatch 
to  demonstrate  the  capability  to  operate 
the  plant  up  to  a  core  power  level  of 
2558  MWt.  This  testing  is  part  of  the    " 
overall  power  uprate  program  and  is 
intended  to  evaluate  the  physical  effects 
of  increasing  the  licensed  plant  power 
level.  The  total  duration  time  above  the 
current  operating  limit  for  the  testing  on 
each  unit  is  not  to  exceed  30  cumulative 
days.  Specifically,  the  proposed 
Technical  Specification  (TS)  changes 
are: 

1.  Revise  the  Unit  1  and  2  operating 
licenses  and  the  Unit  1  TS  Bases  for 
limiting  safety  system  settings  to  allow 
each  unit  to.be  operated  above  the 
current  license  limit  for  the  maximum 
steady  state  reactor  core  thermal  power 
level  of  2436  MWt.  This  change  will 
allow  testing  of  the  plant  to  be 
performed. up  to  2558  MWt,  105%  of  the 
current  maximum  steady  state  power 
level. 

2.  Revise  the  high  pressure  scram  TS 
2.2A.l.a  limiting  safety  system  setting 
and  TS  3.1. A  (Table  3.1-1,  Item  4) 
limiting  condition  for  operation  (LCO) 
for  Unit  1  and  TS  2.2.1  (Table  2.2.1-1. 
Item  3)  limitirtg  safety  system  setting  for 
Unit  2  from  a  maximum  of  1054  psig  to 
a  maximum  1065  psig.  The  cumulative 
total  of  time  spent  with  each  unit 
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eperating  with  the  revised  high  pressure 
scram  setpoint  is  not  to  exceed  35  days. 

3.  Revise  the  average  pov»rer  range 
monitor  rod  block  TS  3.2.G  (Table  3.2- 
7,  Item  3)  LCO  for  Unit  1  and  TS  3.3=5 
(Table  3.3.5-2.  Item  l.a)  LCO  for  Unit  2 
from  a  maximum  of  0.58W  +  50%-0.58 
delta  W  to  a  maximum  of  0.58W  +  53%- 
0.58  delta  W.  The  cumulative  total  of 
time  spent  with  each  unit  operating 
with  the  revised  average  power  range 
monitor  rod  block  setpoint  is  not  to 
exceed  35  days. 

4.  Revise  tne  low  low  set  safety/relief 
valve  arming  TS  3.2.N  (Table  3.2-14. 
Item  1)  LCO  and  TS  4.6.H.2  surveillance 
requirement  for  Unit  1  and  TS  3.3.3 
(TaWe  3.3.3-2,  Item  5.a)  LCO  and  TS 
4.4.2.2  surveillance  requirement  for 
Unit  2  from  a  maximum  of  1054  psig  to 
a  maximum  of  1065  psig.  The 
cumulative  total  of  time  spent  with  each 
unit  operating  with  the  revised  low  low 
set  safety/relief  valve  arming  setpoint  is 
not  to  exceed  35  daj-s. 

.    The  NRC  staffhas  concluded  that  the  ' 
licensee's  request  cannot  be  granted. 
The  licensee,  was  notified  of  the 
Commission's  denial  of  the  proposed 
amendment  by  ietter  dated  July  20. 
1994. 

By  Augu^  26, 1993.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deliv^«d  to  the  Commission's  Public 
Docun>ent  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulator)- 
Commission.  Washington.  DC  20555. 
and  to  Ernest  L.  Blake.  Jr..  Esquire. 
Shaw.  Pittman,  Potts  and  Trowbridge, 
2300  N.  Street,  NW.,  Washington.  DC 
20037,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  June  7,  1994.  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  July  20. 1994.  .    - 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  and  at  the  local 
public  document  room  located  at  the 
Appling  County  Public  Library.  301  City 
Hall  Drive.  Baxley.  Georgia  31513.  A 
copy  of  item  (2)  may  be  obtained  upon 


request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Document  Control 
Des. 

Dated  at  Rockville.  Mar>land.  this  20th  dav 
of  July  1994. 

For  the  Nuclear  Regulator)'  Commission. 
Herbert  N.  Berkow, 

Director.  Project  Directorate  11-3.  Division  of 
Reactor  Projects— 1/ 11.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  94-18113  Filed  7-25-94;  8:45aml 

BILLING  COOE  7590-ei-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Excavation  Damage  Prevention; 
Workshop 

AGENCY:  National  Transportation  Safety 

Board. 

ACTION:  Notice  of  Workshop;  Excavation 

Damage  Prevention. 

SUMMARY:  The  National  Transportation 
Safety  Board  (NTSB)  and  the  Office  of 
Pipeline  Safety  of  the  U.S.  Department 
of  Transportation  will  hold  a  2-day 
workshop  on  September  8  and  9  to 
identify  new  ideas  and  approaches  for 
preventing  excavation-caused  damage  to 
buried  facilities  such  as  pipelines  and 
telecommunication  cables.  The 
workshop  will  be  held  at  the  Sheraton 
Washington  Hotel.  2660  WoodJey  Road 
NW..  Washington.  DC  (202-328-2000). 

The  workshop  will  provide  experts 
from  across  the  Nation  the  opportunity 
to  come  together  to  develop  new 
excavation  safety  initiatives  and  to 
identify  current  accident  prevention 
activities  that  should  be  expanded 
nationwide.  Participants  will  consider 
elements  essential  for  operating 
effective  one-call  notification  systems, 
excavation  damage  prevention 
responsibilities  of  excavators  and  buried 
facility  operators,  and  ways  the  States 
should  administer  sanctions  for  damage 
prevention  programs. 

The  work.shop  is  open  to  everyone. 
Representatives  from  pipeline 
companies,  telephone  companies,  other 
buried  facility  operators,  railroads, 
excavation  equipment  operators/ 
contractors,  and  Federal.  State,  and 
local  public  works  and  government 
officials  are  expected  to  attend  the 
workshop. 

Anyone  wishing  to  comment  on  any 
aspect  of  excavation  damage  prevention 
programs  may  send  this  information  to 
Charles  Batten,  Pipeline  Division. 
National  Transportation  Safety  Board. 
Washington.  DC  20594.  Papers  should 
be  submitted  with  a  disk  in  either 
WordPerfect  (5.2  or  lower)  format  or 


ASCII  format.  A  copy  of  the  workshop's 
proceedings  will  be  prepared  and 
available  at  a  later  date. 

Participants  may  obtain  more  detailed 
information  or  register  for  the  workshop 
by  calling  Ms.  Angela  Fenwick  at  202/ 
382-0670. 

FOR  FURTHER  WFORMATION  CONTACT: 
Larry  Jackson.  Acting  Chief.  Pipline 
Division.  Office  of  Surface 
Transportation  Safety,  National 
Transportation  Safety  Board. 
Washington.  DC  20594.  (202)  382-0670. 

Dated:  luly  20. 1994. 
Ray  Smith. 

Alternate  Federal  Register  Liaison  Officer. 
(FR  Doc  94-18038  Filed  7-25-94;  8:45  ami 

BILLING  COOE  7533-««-M 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Federal  Acquisition  Regulation  (FAR) 
Rewrite 

AGENCY:  Office  of  Federal  Procurement 
Policy.  Office  of  Management  and 
Budget. 

ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  On  July  6.  1994  a  notice  was 
published  requesting  comments  on 
proposed  approaches  to  the  rewrite  of 
the  Federal  Acquisition  Regulation  as 
recommended  by  the  report  of  the 
National  Performance  Review.  It  is  the 
intent  of  this  notice  to  extend  the  period 
of  time  for  submitting  public  comments. 

DATES:  To  ensure  consideration, 
comments  must  be  received  at  the 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  September  5.  1994. 

ADDRESSES:  Mail  comments  to  the 
following  address:  Susan  E.  Alesi. 
Special  Assistant  for  Regulations.  Office 
of  Management  and  Budget.  Ofu;.e  of 
Federal  Procurement  Policy.  725  17th 
Street.  NW.  Room  9001.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Alesi  at  202-395-6803. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  a  request  from  the  public, 
the  period  of  time  for  submitting 
comments  is  extended  by  30  days  until 
September  5.  1994. 

Steven  Kdman. 

Adm/n/sfrafor. 

(FR  Doc.  94-18060  Filed  7-25-94;  8:45  ami 
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SECURITIES  AN^  EXCHANGE 
COMMISSION 


[Release  No. 
94-22] 


34-34*07;  File  No.  SR-CBOE- 


Self-Regulatory  <  Organizations;  Notice 
of  Filing  and  Imrr  ediate  Effectiveness 

I  Change  by  ttie 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  9lock  Order  Discounts 
on  Transaction  Fbes 


July  19. 1994. 

Pursuant  toSetiion  19(b)(1)  of  the 
Securities  Exchar  ge  Act  of  1934 
{■'Act"),'  notice  i<  hereby  given  that  on 
July  7,  1994,  the  (  hicago  Board  Options 
Exchange,  Inc.  ("i^BOE"  or  "Exchange") 
filed  with  the  Sec  arities  and  Exchange 
Commission  ("Conmission")  the 
proposed  rule  chi  nge  as  described  m 
Items  I.  II,  and  III  )elow,  which  Items 
have  been  prepan  d  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  m  the  proposed  rule 
change  from  inter  jsted  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  '  erms  of  Substance  of 
the  Proposed  Ruli  i  Change 

;  proposing  to 
s  on  transaction  fees 
the  CBOE  on  public 
customer  orders  o  block  size.  Although 
the  rule  change  b«  came  effective  as  of 
the  July  7,  1994  fi  ing  date,  it  is 
applicable  to  eligi  ile  transactions 
effected  as  of  July  1,  1994. 
The  text  of  the   iroposed  rule  change 


The  Exchange 
establish  discoun 
that  members  pay 


is  available  at  the 
CBOE,  and  at  the 


affice  of  the  Secretary, 
Commission. 


for 


II.  Self-Regulator 
Statement  of  the 
Statutory  Basis 
Change 

In  its  filing  wit! 
CBOE  included 
the  purpose  of  an 
proposed  rule 
any  comments  it 
proposed  rule 
statements  may  b< 
places  specified 
CBOE  has  prepar^ 
in  sections  (A), 
most  significant 
statements. 


Organization's 
I^urpose  of,  and 
the  Proposed  Rule 


a. 


(A)  Self-Regulatoif 
Statement  of  the 
Statutory  Basis  ft 
Change 

The  purpose  of 
change  is  to  estab 
transaction  fees 
the  CBOE's  fee  scHed 


'15IJ.S.C.  78.-(b);i)|l9821 


the  Commission,  the 
statements  concerning 
basis  for  the 
;e,  and  discussed 
i^eived  on  the 

The  text  of  these 
examined  at  the 
Item  IV  below.  The 
suinmaries,  set  forth 
,  and  (C)  below,  of  the 
aipects  of  such 


:  cha  [ig( 


cha  ige. 


(B 


Organization  s 
l^rpose  of.  and 
',  the  Proposed  Rule 


that 


he  proposed  rule 
sh  discounts  on 

members  pay  under 

ule  on  public 


customer  orders  of  "block"  size.  For 
purposes  of  the  fee  discount,  a  block 
transaction  is  a  single  order  consisting 
of  500  or  more  option  contracts  relating 
to  the  same  underlying  security.  Multi- 
part customer  orders  such  as  spreads 
and  straddles  are  eligible  for  discounts 
as  well.  On  such  orders,  the  total 
contract  size,  rather  than  the  size  per- 
leg,  determines  whether  the  order  will 
be  considered  of  block  size  for  discount 
purposes.  To  be  eligible  for  the 
discount,  all  legs  of  a  multi-part  order 
must  be  executed  on  the  same  trading 
day  and  trade  tickets  for  each  leg  must 
contain  a  common  data  reference. 

Under  the  terms  of  the  discount,  an 
eligible  order  of  500  to  999  contracts 
will  receive  a  15  percent  discount  from 
the  scheduled  CBOE  transaction  fee.  An 
eligible  order  of  1,000  or  more  contracts 
will  receive  a  25  percent  discount. 
Discounts  will  be  computed  and 
credited  to  the  applicable  account  at 
The  Options  Clearing  Corporation 
automatically  if  the  submitted  trade  data 
meet  the  eligibility  parameters.  Where 
errors  occur  in  data  entry,  a  discount 
ordinarily  would  not  be  generated,  and 
the  member  that  submitted  the  trade 
would  need  to  make  a  written  request  to 
the  Exchange  for  the  applicable 
discount.^ 

Because  the  CBOE's  transaction  fees 
are  assessed  as  per-unit  fees'under  the 
Exchange's  fee  schedule,  fees  on  public 
customer  orders  of  block  size  can  be 
sizable  in  comparison  to  fees  on  small 
orders.  The  sizable  CBOE  transaction  fee 
on  block  orders  can  create  a 
disincentive  to  trade  at  the  CBOE. 
Accordingly,  the  discount  is  intended  to 
enhance  the  attractiveness  of  the 
CBOE's  markets  for  customer  orders  of 
block  size  and  is  structured  to  improve 
the  CBOE's  ability  to  compete  for  such 
orders  with  futures  markets  and  over- 
the-counter  markets. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  Section 
6(b)(4)  of  the  Act  in  particular,  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  CBOE 
members. 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


•The  member  would  receive  the  applicable 
discount  automatically  upon  making  such  written 
request.  Telephone  conversation  tjetween  Michael 
Meyer.  Schiff  Hardin  i  Waite.  and  Thoma.s 
McManus.  Division  of  Market  Regulation. 
Commi.s.sion  (July  19. 1994). 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  and  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed'rule 
change  establishes  or  changes  a  due,  fee, 
or  other  charge  imposed  by  the 
Exchange,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarilv 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  mv., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written    \ 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V., 
Washington,  EMZ.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-22,  and 
should  be  submitted  by  August  Ifi. 
1994. 

For  the  Qimmission,  by  the  Division  of 
Market  Regulafion.  pursuant  to  delegated 
authority.'  .         •  . 

Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  94-18132  Filed  7-25-9^;  HAh  ami    . 
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[Release  No.  34-34409;  File  No.  SR-CHX- 
94-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Inc.,  Relating  to  its  Net 
Capital  Requirements 

)uly  20. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C'Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  6, 1994,  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  May  17, 1994,  the  CHX 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.!  On  July  19, 1994,  the  CHX 
submitted  to  the  Commission 
Amendment  No.  2  lo  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  Rule  3 
of  Article  XI,  Rule  15  of  Article  XXXIV, 
Rule  1(d)  of  Article  I  and  Interpretation 
and  Policy  .01  under  Rule  3  of  Article 
XXXVI  of  the  Exchange's  Rules  relating 
to  net  capital  and  aggregate 
indebtedness. 3  The  Exchange  requested 
accelerated  approval  of  the  proposed 
rule  change.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 


•  17  CKR  200.30-3(»)112)  H«><)3i 


'  See  letter  from  David  T.  Rusoff.  Attorney.  Foley 
&  L.ardner.  to  L.ouis  A.  Randazzo,  Attorney,  Office 
of  Derivative  and  Exchange  Oversight.  SEC.  dated 
May  13.  1994.  Amendment  No.  1  made  certain 
clarifying  changes  to  the  proposal. 

2  See  letter  from  David  T.  Rusoff.  Attorney.  Foley 
&  Lardner.  to  Louis  A.  Randazzo.  Attorney.  SEC. 
dated  July  19, 1994.  Amendment  No.  2  requested 
accelerated  approval  of  the  proposed  rule  change. 

'The  term  "net  capital,"  as  used  in  the  CHX 
proposal,  means  net  capital  as  defined  by 
Commission  Rule  15c3-l.  Rulel5c3-1  defines  net 
capital  as  the  net  worth  of  a  broker  or  dealer, 
adjusted  by  certain  adjustments  prescribed  in  Rule 
15c3-l,  See  17  CFR  240.15c3-l(c)(2)  (1994). 

*  See  Amendment  No.  2,  supra  note  2. 


the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Pursuant  to  recent  amendments  to 
Commission  Rule  15c3-l,5  on  April  1. 
1994,  the  Exchange's  specialists  became 
subject  to  the  Commission's  net  capital 
rule.s  Accordingly,  effective  April  1, 
1994,  these  specialists  must  have  a 
minimum  net  capital  of  $100,000 
($75,000  until  July  1,  1994)  under  the 
aggregate  indebtedness  method  and,^ 
under  the  alternative  method,  equal  to 
a  minimum  of  $250,000  ($200,000  until 
July  1, 1994).8 

Prior  to  the  Commission's  recent 
amendments  to  the  net  capital  rule,  the 
only  capital  requirements  applicable  to 
specialists  or  market  makers  were 
Exchange  rules,  specifically.  Article  XI, 
Rule  3(b).  Because  the  Commission  has 
now  set  forth  a  requirement  that,  in 
most  cases,  is  higher  than  the 
Exchange's  current  requirements,  the 
Exchange  is  filing  this  proposed  rule 
change  to  delete  its  rules  relating  to 
specialist  and  market  maker  capital 
requirements  (Article  XI,  Rule  3(b))  and 
to  delete  appropriate  cross  references  to 
this  Rule. 

In  addition,  the  Exchange  is  amending 
Interpretation  and  Policy  .01  to  Rule  3 
of  Article  XXXVI  relating  to  the  capital 
requirement  of  the  Designated  Primary 
Market  Maker  ("DPM  ")  of  the  Chicago 
Basket  ("CXM").^  This  amendment  is 
needed  because  of  the  increase  in 


'  17  CFR  240.15C3-1  (1994). 

6 See  Securities  Exchange  Act  Release  No.  32737 
(August  11,  1993),  58  FR  43555  (August  17.  1993). 

'The  aggregate  indebtedness  standard  under  Rule 
15c3-l  states  that  no  broker  or  dealer,  other  than 
one  that  elects  the  Alternative  Standard,  shall 
permit  its  aggregate  indebtedness  to  all  other 
persons  to  exceed  1500  percent  of  its  net  capital  (or 
800  percent  of  its  net  capital  for  12  months  after 
commencing  business  as  a  broker  or  dealer).  See  17 
CFR  240.15c3-l(a)(l)(i)  (1994). 

"Rule  15c3-l(a)(l)(ii)  contains  the  alternative 
standard,  which  states  in  part,  that  a  broker  or 
dealer  shall  not  permit  its  net  capital  to  be  less  than 
the  greater  of  $250,000  or  2  percent  of  aggregate 
debit  items  computed  in  accordance  wiih  Exhibit  A 
to  Rule  15c3-3.  See  17  CFR  240.15c3-l(a)(l)(ii) 
(1994). 

'The  following  language  is  proposed  to  be  added 
to  Interpretation  and  Policy  01  to  Rule  3:  The  DPM 
capital  requirement  (as  the  term  "capital"  or  "net 
capital"  is  defined  for  specialists  in  SEC  Rule  15c3- 
1)  shall  be  the  greater  of  (i)  SISO.OOO  or  (ii)  the 
capital  requirement  imposed  on  specialists  by  SEC 
Rule  15C3-1. 


required  regulatory  capital  levels.  The 
Exchange  believes  that  the  DPM's 
capital  requirement  should  not  fluctuate 
based  on  these  changes  to  the 
Commission's  net  capital  rule,  however, 
the  rule  should  be  flexible  in  the  event 
that  the  Commission  increases 
specialists'  capital  requirements  at  a 
future  date.io  Thus,  the  Exchange  is 
imposing  a  capital  requirement  on  the 
DPM  of  the  greater  of  (i)  $150,000  or  (ii) 
the  capital  requirement  imposed  by 
Commission  Rule  15c3-l.  Under  both 
alternatives,  "capital"  should  be 
calculated  using  Commission  Rule 
15c3-l  for  specialists.*' 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove, 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest  by  amending  Exchange 
Rules  to  correspond  to  the 
Commission's  amendments  to  Rule 
15c3-l. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 


'"On  August  11.  1993,  the  Commission  amended 
Rule  I5c3-1.  to  among  other  things,  make  the 
Commission's  net  capital  rule  applicable  to  certain 
specialists  that  are  currently  exempt  from  the  rule 
(the  amended  Rule  makes  the  Commission's  net 
capital  rule  applicable  to  all  specialists  other  than 
certain  options  market  makers).  See  Securities 
Exchange  Act  Release  No.  32737,  supra  note  6. 

"  As  a  result  of  the  amendments  to  the 
Commission's  net  capital  rule  that  became  effective 
April  1,  1994.  Exchange  equity  specialists  are 
required  to  comply  generally  with  the  provisions  of 
the  Commission's  early  warning  notification 
procedures  as  codified  in  Section  17a-l  1  under  the 
Act. 
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specialists,  iacluding.  but  not  liouted  to, 
the  maintenance  of  lair  and  ordexly 
maritets.'^  Specialists  ptay  a  crucial  roie 
in  providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks  on  the 
Exchange.  Ceneraliy.  specialists  are 
under  an  afHrniative  obtigatioa  to  trade 
for  their  own  accounts  when  such 
transactions  are  necessary  to  the  public 
interest  to  minimize  an  actual  or 
reasonably  antid  paled  imialance 
between  supply  and  demand  in  the 
ExcJiange  market,  and  contribute  to 
continuity  and  depth  in  their  speriahy 
stocks.'**  Toensure  that  .specialists 
fuffill  these  obiigatrons,  H  is  important 
that  they  maintain  an  adequate  arnoimt 
of  capital. 

The  importa»H»  of  spe«:i.'ihsfs'  net 
capital  as  it  relates  to  the  qaafity  of 
Exchange  markets  was  brghfighfed 
during  the  October  1987  Market  Break. 
In  the  Envision  of  Market  Regulation's 
("Division'*)  report  on  the  1987  Market 
Bteali,  the  Division  revien-ed,  among 
other  things,  specialists'  ability  to 
maintain  fair  ar>d  orderly  n>arkets  and 
minimum  capital  requirements  imposed 
by  the  exchanges.  I>jrir»g  the  1987 
Market  Break,  most  e^irhoTige  speciahsts 
were  exempt  from  the  Commission's  net 
capital  rule,  and  therefore,  wctc  only 
required  to  maintain  a  minimum 
amount  of  capital  as  determii»erf  by  the 
rules  of  their  exchange.  hr»  this  respect, 
the  Kvision  stated  its  concern  that  the 
mininoum  capita!  requirements  imposed 
by  the  exchanges  on  specialists  did  not 
refJect  tbe  actual  capital  needed  to 
ensure  the  maintenance  of  feii  and 
orderly  markets  in  different  types  of 
securities.  •''  Accordingly,  as  a  resuff  of 
the  EHvision's  concerns  regarding  the 
availabiliry  of  capital  for  specransts, 
today's  more  volatile  market  condifior.s, 
and  the  state  of  the  exchanges'  specraKst 
surveillance  and  tT>oni»oring  system,  the 
Division  began  to  examine  the 
ramifications  of  eliminating  the 
specialist  exemption  from  the  SECs  net 
ciiprtal  rule  and  applying  the  net  capital 
rule  to  all  specialLsLs.'" 

The  Commission  believes  thai 
amending  Artides  1,  XI.  XXXIV,  and 
XXX VI  lo  delete  outdated  Exchange 
speciahst  capital  rexjuirements,  and 
the.'eby  conform  the  CHX's  niles  to  the 
SECs  net  capital  rules.'**  and  adopting 


'^.Sm> generals'  Amr(i?3IXX,Riife  t,  Prfcigraph 
IW:?IB>  of  (Iw  CHX  RnlfM.  Sr^  atsa  Riilp  1  Tb-T 
under  tttr  Act. 

••See  Afticlr  XXX,  Riilfe  l.  P;jri»grapb  ntBl  ot  the 
(J IX  RuJe'*. 

"See  DivLsion  of  Markfi  Kiigiilalion,  Th«  Uilotier 
lSr»7  Market  Break.  Fctoroary  tSSB,  at  -t-SC  to  4-ta 
See  »hn  Market  Anatysis  of  Otioher  T3  anrf  t& 
19»8,  A  Report  by  the  Utvi^ron  of  Miiriet 
Itegwlatkjn,  L'.S.  SenfriTies  and  Exrhange 
Commission.  Zhcmnber  KJ90.  at  4,  l&and  33, 

••Sw  T«W7  M-.irket  Brf.ik,  tnpra  nnfe  17  at  4-ft& 


a  net  capital  reqiiirwMH  far  DPMs  that 

equals  or  exceeds  the  SECs  net  ca|»ta) 
requirement  is  consistent  with  recent 
awiendments  to  SBC  Rwh  15e^-1  undlfT 
the  Act,  as  wel)  as  »  positive  step 
toward  prociuring  strongBreaprtal 
foundations  for  spedaKsts  tm  the  CWt 
floor. 

The  Commission  beReves  that  the 
amendments  are  consistent  v»^  Section 
6(b)^5>  of  the  Act  in  that  the  inoeased 
reserves  of  specia&t  net  capital  sbottkl 
help  to  ensure  that  Exchange  specialists 
have  greater  access  lo  the  capital 
necessary  for  the  maintenance  of  lair 
and  orderly  markets  in  their  registered 
securities.  In  the  Commissiaa's  retcsse 
ameiMiing  the  SECs  net  capital  mte^  to 
make  the  rule  applicable  to  certain 
specialists,  the  Camnussion  stjfted  that 
it  did  not  believe  that  snfficieal  reasons 
stilt  exist  to  execqitf  specialists  other 
than  options  market  makers  frcuD  the 
capital  rule  and  the  overait  umfomv. 
minimum  financial  respansibiKty  which 
results  frora  its  apphcaticBk  Th^ 
Coomussion  further  stated  tha* 
3pphf:uition  of  the  net  capifak  ruFe  to 
specialists  other  thxi  options  siarket 
maJiers  is  necessary  lo  provide 
reasonable  assurance  that  specialisLs  a«v 
maintaining  minimum  levels  of  liquid 
capital.  More  significantly,  the 
Commission  believes  that  application  of 
the  rule  will  provide  significanf 
monitorinjf  and  consistent  reporting 
benefits.-*  By  assuri.Tg  that  specfalists 
have  capital  sufT»eient  to  perform  their 
market  making  resportsibilities,  the 
proposal  should  pnyvide  additional 
protection  for  the  Exchange,  member 
organizations,  and  ptthhc  investors. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  ciicnRi? 
prior  to  the  thirtieth  day  aher  the  date 
of  publication  of  notice  of  fihng  thereof 
in  the  Federal  Re^ster.  Tbe 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  approprijite 
in  order  to  allow  the  CHX  to  aioead  tb»? 
Exchange's  current  net  capital  rule  to 
conform  to  Rule  l,5c3-l  of  the  Ati.  In 
addition,  the  ConiniissioD  previously 
noticed  for  comment  and  approved 
similar  fitiags  of  the  Pacific  Slock 
ExiJiange,  Im:.  ('■PSE"X  and 
Philadelphia  Exchange.  Inc.  fPhhi").-' 


'"The  (xjmnu6.sK)a's  fmH  (jipU^  cutit,  u&  uaUCwt} 
in  SEC  Rule  LScl-K  ib  .-i^'x^bip  ><^aU  spotiibtJa. 
whirh  ini.liiiiei,  equit)  awrkiU  maiLetv  cju^pt 
optioiu  markia  maJters. 

'"See  sufira  m>»e  6. 

"  .See  .Securities  EjuJuage  Ad  Keie,«i«  N<)& 
3-1295  duly  1.  1  'BM  ami  3.3S3»  MatrM  3«(  Wt-i^ 
approving  simiUr  i.httnt^.s  utiU^  raajiect  K> 
coofarming  exciunge  luWs  to  Um  i««iii«(J  SM.  nwl 
cd|>itul  n-tiuM'xBNHX.s  ioc  A^  PSK  anrf  PMl^ 
Tespertivi'ly 
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No  comments  were  received  on  those 
proposals. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  ^^  that  the  proposed  rule 
change  as  amended  (SR-CHX-94-10)  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-18134  Filed  7-25-94;  8:45  am) 
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[Release  No.  34-34395;  File  No.  SB-NYSE- 
94-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Relating  to 
Charges  for  New  Electronic  Products 
and  a  Reduction  of  Charges  for  Private 
Lines  and  Broker  Booth  Telephone 
Extensions 

July  18.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  28,  1994,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  plans  to  implement,  as  of 
July  1, 1994,  charges  for  new  electronic 
products  and  a  reduction  of  charges  for 
Private  Lines  and  Broker  Booth 
telephone  extensions.  The  full  text  of 
these  new  and  revised  charges  is 
available  at  the  NYSE. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 


»M5  U.S.C.  78s(b)(2)  (loea). 


prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
filing  is  to  establish  charges  for  the  new 
Trading  Floor  equipment  developed 
through  the  Exchange's  Integrated 
Technology  Plan  (I'TP)  and  to  reduce 
charges  on  private  lines  and  broker 
booth  extensions,  he  ITP  is  a  multi-year 
project  which  entails  retrofitting  the 
existing  Trading  Floor  with  state-of-the- 
art  technology  and  expanding  the 
existing  network  which  supports  that 
technology.  New  technology  will  be 
provided  to  enhance  the  operations  at 
the  Specialist's  Post  end  Broker's  Booth, 
bring  Wireless  Voice  Communications^ 
to  the  Floor  and  set  the  stage  for  Hand- 
Held  Wireless  Data  Communications. 
This  new  technology  will  improve  the 
Exchange's  service  levels,  speed, 
accuracy  and  the  fiexibility  of  its 
response  to  customer  requests. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its         i 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
aay  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  tbe 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  soHcited.  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  wTitten  comments  from 
members  or  other  interested  parties. 

lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 


thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data.  vieCvs  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commissionany  person,  other  than 
those  that  iTiay  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principle 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
25  and  should  be  submitted  by  August 
16,  1994. 

For  the  Qjmmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  94-18074  Filed  7-25-94;  8:45  am| 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
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Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to 
Listing  and  Trading  Options  and  Long- 
Term  Options  on  the  PSE  Israel  Index 

July  20. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934 
(••Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  13, 
1994,  the  Pacific  Stock  Exchange  ("PSE" 
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(A)  Setf-Begukitory  Organizaiioa^s    ' 
Siatemert  of  the  Puqxise  of,  and 
Statutory  Basis  for.  the  PK^poxd  Bute 
Chang/e 

The  Kwhange  proposes  to  trade 
options  and  Index  LEAPS  on  the  PSE 
Israel  Index,  a  new  narrow-based  stock 
index  developed  by  the  Exchange.  The 
Index  is  equal  dollar-weighted,'  is 
presently  composed  of  12  OHnponent 
securities,*  and  is  designed  to  reflect  the 
perfonnanre  of  the  Israeli  economy  in 
genera). 

Index  Design 

Of  the  12  components  of  the  Index, 

one  presently  trades  on  the  New  York 
Stock  Exchange,  one  preseolly  trades  oo 
the  American  Stock  Exchange,  and  ten 
(including  one  American  Depositary 
Receipt  ("ADR")'  representiug  HJ33%  of 
the  weight  of  the  bidex  as  of  May  31, 
1394)  are  National  Maries  securities 
traded  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers,  hic.  Automated  Otiotation 
System  ("NASDAQ  ').  The  11  nor>-ADR 
components  of  the  hidex  ate  listed  for 
trading  only  in  the  United  Stales.  For 
the  one  ADR  component,  more  than 
50%  of  the  combined  worldwide  trading 
volume  for  the  ADR  and  the  underlying 
security  occurs  in  the  United  Slates 
through  NASDAQ.  The  Exchange 
believes,  therefore,  that  options  on  the 
Index  should  not  raise  the  types  of 
surveillance  concerns  that  may  be  raised 
by  options  on  an  index  of  non-U.S. 
traded  securities. 

As  of  May  31.  1994,  the  securities 
comprising  the  Index  ranged  in  market 
capitalization  from  a  low  of  $59.03 
million  to  a  high  of  Si  .22  billion,  with 
an  average  capitalization  of  $386 
million.  As  of  that  date,  over  90%  of  the 
number  of  stocks  in  the  Index,  and  over 
90%  of  the  weight  of  the  Index,  met  the 
Exchanges  initial  listing  requirements 
for  standardized  options  trading 
pursuant  to  PSE  Rule  3.6. 

Calculation 

The  Index  is  calculated  using  an  equal 
dollar-weighting  methodology  designed 
to  ensure  that  each  of  the  component 


■•.See  Amentlment  No.  t.  stifira  nofa  3. 

"  The  coTTtpwwnr  .wnrrilies  of  the  Imtex  arc: 
Ampit-AinwicaD  bza«l  Corp.;  BtoTcchmrfogy 
(ieneral  Corp.:  Comver.se  Ter.hnoltigy  Inc.;  ECl 
TelHtom  l.ld.:  ElecfronicH  for  hnagirg  Irtr.;  Eliicirrr 
l.rtL;  trfiotek  ComBumiGaiioes  lac;  IXS.  tatetKftnt 
Inforniiilion  System:  Nelmarugelnr-;Si>p«>Ba 
International  Corp.:  Scitex  Coqj.;  Tadiran  Ltd.;  and 
Teva  Pbaraiaciutical  todusJries  (ADR I.  kL 

^  An  AOt)  is  a  negntcjbie  receipt  vwkidk  is  imuei 
by  a  d«vo6«tar>.  geaet;>Hy  *  bnnlk.  ve^iresesitiBg 
shares  of  a  bteign  issuer  thdj  ha»e  b<*n  d>^jK>4itiid 
and  are  hefd.  on  behM  orholdcts  of  the  AHRs.  at 
a  custodKirt  hioii  in  fh«»  K)rH^r»  instH>r^  Koim' 
country. 


securities  is  lepreseited  hi 

approximately  an  equal  dollar  arooonl 
in  the  index  The  following  is  a 
descriptian  of  how  the  eqiua)  dollar- 
weighting  methodology  works.  As  of  the 
market  ckse  oo  May  31, 1994,  a 
portfolio  of  stocks  was  established 
represerrtir>g  an  investment  of  $83,333 
in  the  stock  (roirnded  to  the  nearest 
whole  share)  of  each  of  the  comparmjs 
in  the  Index.  The  vahte  of  the  frxfex 
equals  the  current  market  vahte  of  the 
sum  of  the  assigned  number  of  shares  of 
each  of  the  stocks  in  the  Index,  divided 
by  the  Index  divisor.  Each  quarter, 
following  the  close  of  trading  on  the 
third  Friday  of  January,  April,  July,  and 
October,  the  Index  will  be  adjusted  by 
changing  the  number  of  whole  shares  of 
each  component  stock  so  that  each 
compcmenk  is  again  represented  in  equal 
dollar  amounts.  The  Exchange  has 
chosen  to  rebalance  the  Index  foUowii^ 
the  close  of  trading  on  the  quarterly 
expiration  cyde  because  it  allows  an 
option  contract  to  be  held  for  up  to  three 
months  withoula  change  in  the  Index 
portfolio  while  at  the  same  time, 
maintaining  the  equal  dollar-weighting 
feature  of  the  Index.  If  necessary,  a 
divisor  adjustment  will  be  made  when 
the  rebalancing  occurs  to  en.'^ure 
continuity  of  the  value  of  the  Index.  The 
newly  adjusted  pcnlfoho  then  becomes 
the  basis  for  xlse  Index's  vahie  on  the 
first  trading  day  foilovinng  the  quarterfy 
adjustment. 

The  Exchange  does  not  believe  thai 
there  will  be  investor  confusion 
regarding  the  adiustments  because  they 
will  be  done  on  a  regular  and  timely 
basis,  with  adequate  notice  given.  An 
information  cirrailar  will  be  distributed 
to  all  Exchange  members  notifying  them 
of  the  quarterly  changes.  This  ciniutar 
will  also  be  sent  by  facsimile  to  the 
Exchange's  contacts  at  the  major  options 
firms,  mailed  to  recipients  of  the 
Exchange's  option.vreiated  information 
circulars.  ai>d  made  avsilaUe  to 
subscribers  of  the  Opticms  News 
Network,  hi  addition,  t)w  Exchange  will 
include  in  its  proraotitmal  and 
marketing  materials  for  the  Index  a 
description  of  the  equal  dollar- 
weighting  methodology. 

As  noted  above,  the  number  of  shares 
of  eac;h  component  stot.k  in  the  Index 
portfoho  rranains  fixed  between 
quarterly  re\iews  except  in  the  evewt  of 
certain  types  of  corporate  actiorts  swdn 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  stock 
distribution,  stock  spht.  reverse  storJt 
split,  rights  offering,  dirfribution, 
reorganization,  recapitalization.  6c 
.similar  event  with  respect  to  the 
i;omponent  stocks.  In  a  merger  or 
consolidntinn  of  an  issuer  o4  a 


component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  tfje  c»mponent's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  merger  or 
consolidation,  hi  the  event  of  a  stock 
replacemeint,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  new  component,  to 
the  nearest  whole  share,  hi  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
enstu-e  continuity  of  the  Index  value. 

The  value  of  the  Index  will  be 
calculated  by  the  PSE  or  its  designee  on 
a  real-lirne  basis  using  last-sale  prices 
and  will  be  disseminated  every  1.5 
seconds  by  the  Exchange.  The  Exchange 
will  establish  a  benchmark  of  200  for 
the  Index  when  it  begins  dis.seminating 
the  Index.  If  a  component  stock  of  the 
Index  Is  not  currently  being  traded,  the 
most  re(»nt  price  at  which  the  sto<:k 
traded  will  be  used  in  the  Index 
calculation. 

Maintenan(,-e 

The  Index  will  be  maintained  by  the 
Exchange.  To  maintain  continuitv  in  the 
Index  following  an  adjustment  to  a 
component  .security,  the  divisor  will  be 
adjusted.  Changes  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to,  spin-offs,  certain  rights 
issuances,  and  mergers  and  acquisitions. 

The  Index  will  be  reviewed  on 
approximately  a  monthly  basis  by  the 
PSE  staff.  The  Exchange  may  change  the 
composition  of  the  Index  at  any  time  or 
from  time  to  time  to  reflect  the  changes 
affecting  the  components  of  the  Index  or 
the  Israeli  economy  generally.  If  it 
becomes  necessary  to  remove  a  stork 
from  the  Index  (generally  due  to  a 
takeover  or  merger),  the  Exchange  will 
replace  that  component  with  an  Israeli 
stock  or  ADR  »  that  is  traded  on  a  U.S. 
.securities  exchange  or  that  is  a  National 
Market  security  traded  through  the 
facilities  of  NASDAQ.^  In  such 
circumstances,  the  PSE  will  take  into 
account  the  capitalization,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  replacement  stotJi.'o  The 
Exchange  will  most  likely  maintain 
twelve  slocks  in  the  Index  at  all  timp.s." 


Long-Term  Index  Options 

In  addition  to  Index  options  on  the 
Index,  the  Exchange  also  proposes  to  list 
long-term  Index  option  series 
("LEAPS")  as  provided  in  PSE  Rule 
6.4(d). 

Exercnse  and  Settlement 

Index  options  will  have  European- 
style  exercise  and  will  be  A.M.-settled.i2 
The  proposed  Index  options  would 
expire  on  the  Saturday  following  the 
third  Friday  on  the  expiration  month,  so 
that  the  last  day  for  trading  in  an 
expiring  .series  will  be  the  setxjnd 
business  day  (ordinarily  a  Thursday) 
preceding  the  expiration  d;tie. 

Strike  Prices 

The  Exchange  intends  lo  introduce 
Index  options  series  with  expirations  up 
to  one  year  in  duration  at  Gve-point 
strike  price  intervals.  With  respect  to 
Index  LEAPS,  strike  prices  with  as  wide 
as  25  or  50  point  intervals  may  be  used. 
If,  however,  the  value  of  the  Index  falls 
below  200,  the  Exdiange  will  use  strike 
prices  at  two  and  one-half  point 
intervals. 


Exriiange  Rules  Applicable 

Except  as  modified  in  the  propo.sal, 
PSE  Rule  7.  and  Rules  7.3(b)  and  (c),  in 
particular,  will  be  applicable  to  liKlex 
options.  Index  option  contracts  based  on 
the  Index  will  be  subject  to  position 
limits  of  7,500  contracts  on  the  same 
side  of  the  market  pursuant  to  PSE  Rule 
7.6(a).  For  purposes  of  position  and 
exercise  limits.  Index  LEAPS  will  be 
aggregated  with  Index  options  on  a  one- 
for-one-basi.s.  The  Exchange  re'presents 
that  it  has  the  necessary  .systems 
capacity  to  support  new  option  series 
that  would  result  from  the  introduction 
of  Index  options  and  Index  LEAPS. 

Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  i:onsistent  with 
Section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6lb)l5) 
of  the  Act.  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  prauices  and  to 
promote  just  and  equitable  principles  of 
trade. 


IC)  Sf.lf-Reguhtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  soliated  nor 
rec:eived. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  surii  longer  period  |i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  rea.sons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  coasents,  the  Commission 
will: 

(a)  By  order  approve  such  pro|«Js«;d 
rule  change,  or 

(b)  Institute  proceedings  to  determuii' 
whether  the  propo.sed  rule  tJiange 
.should  be  disapproved. 

IV.  Solicitation  of  Comments 


"  See  Amejidnricnt  Na  2,  supra  note  •» 

■'.See  AnwndmenJ  No.  1,  supra  rmte  3. 

'".See  Amendment  Na  2,  supjo  note  4.. 

' '  The  Exchange  will  notify  the  CoramtsMoi,  ol 
changes  in  ib«  nurat)er  of  components  in  i  he  ln«i«x 
Prior  lo  increasing  the  number  of  component."*  of  the 
lnd.;x  to  more  than  16  or  decreasing  the  n.imber  of 
romp»)i*Bis  lo  leas  than  9. 1  be  Exchange  wiJJ 
submit  a  rule  fihng  purauant  to  Section  l»o(  lh.» 
Art  and  Rule  19b-4  fh.ireunder. 


(B)  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'■'  A.M.-setiled  index  opfiOTii  are  settled  bused  on 
an  index  vahie  dahvui  bom  opeikiiig  phtm  on  the 
fcwt  day  of  trading  prior  lo  tapiiMitm. 


Inteiested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Setnirities  and  Exchange 
Commission,  450  Fifth  Street,  NW  , 
Washington.  DC  20.549.  Copies  of  the 
.submission,  all  subsequent 
amendments,  all  written  statement.s 
with  respet:t  to  the  proposed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  522,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Referent^ 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  ami 
copying  at  the  principal  office  of  the 
PSE.  All  siibmLssions  should  refer  to 
File  No.  SR-P.SE-94-15  and  should  h«' 
submitted  by  August  16. 1994. 

Fur  the  C:c)mmis,sion.  by  the  Divism.i  id 
Marktit  Kpgul:>rjiiii.  pursuant  to  tji?lcx;ii»»tj 
aulhority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  DofJ  »4-1813;j  Filntl  7-25-94;  8  4S  jn.| 
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[Release  No.  34-34404;  File  No.  SR- 
PHILAOEP-00-03] 


Self-Regulatory  Qrganizations;  The 
Ptiiladelphia  Depository  Trust 
Company;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Implementation  of  an  Automated 
Balance  Certificate  Program  on  a 
Temporary  Basis! 

July  19. 1994.  I 

On  September  ^8,  1990.  the 
Philadelphia  Dep(  »sitory  Trust  Company 
("PHILADEP")  fil  >d  with  the  Securities 
and  Exchange  Coi  imission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-PHII ADEP-90-03)  under 


Section  19(b)(1)  o 


letters  were  recei\ 
discussed  below, 


e;  tab! 


•  15  U.S.C  78(b)(1) 
'Securities  Exchang 

(November  7.  1990).  5i 
'  Letters  from  Sharoi 
Clerk.  PHILADEP.  to 
Director.  Division  of 
Commission  (May  24, 

*  For  the  purpose  of 
certificate"  shall  mean 
name  Philadep  h  Co 
ownership  by  Philade] 
shares  or  units  of  the 
on  the  records  of  the 
of  the  issuer  thereof  to 
shown  from  time  to  tii|ie 
issuer  thereof,  which 
Transfer  Agent,  as  bei 
cenincate.  which  cert 
Transfer  Agent.  Balan(je 
3. 1992.  Bank oCN.Y- 
Co..  Section  1(a). 


the  Securities 


Exchange  Act  of  1 934  ("Act") » to 
establish  an  automated  program  for  the 
transfer  between  I  HILADEP  and  its 
transfer  agents  of  <  ;ertain  securities 
maintained  and  controlled  by 
PHILADEP.  Notic  i  of  the  proposal  was 
published  in  the  lederal  Register  on 
November  14. 19^.^  On  May  24,  1991, 
PHILADEP  amen(  ed  the  proposal  to 
change  the  name  i  »f  the  program  from  A 
Prompt  Transfer  i  ervice  to  Fully 
Automated  Secur  ties  Transfer 
Reconciliation  Ac  counting  Control 
System  ("FASTRi  lCS").^  No  comment 
ed.  For  the  reasons 
he  Commission  is 
approving  the  pro  Dosed  rule  change  on 
a  temporary  basis  through  December  30, 
1994.  The  prograr  i  will  be  limited  to 
three  transfer  agei  its  for  the  duration  of 
the  temporary  apjroval  period. 

I.  Description 

PHILADEP  is 
automated  progra|n 
certain  securities 
and  its  transfer  a 
PHILADEP's 
the  transfer  agent:  i 
program  will  use 
certificate  ■•  toevi 
securities  of  a  par: 


ishingan 
for  the  transfer  of 
jetween  PHILADEP 
.  Under 

PHILADEP  and 
participating  in  the 
master  balance 
ience  the  number  of 
icular  issue 


g  ants, 
prog  ram 


(^988). 

Act  Release  No.  28598 
FR  47595. 

Metzker  Richmond,  Law 
|<  nathan  Kallman,  Assistant 
V  arket  Regulation. 
1991). 

^ASTRACS.  "balance 
certificate  registered  in  the 
ich  evidences  (i)  record 
h  Co.  of  the  number  of 
shown  from  time  to  time 
thereof  or  (H)  the  duties 
perform  the  obligations 
on  the  records  of  the 
i^ords  are  maintained  by 

evidenced  by  such 
i  Icate  shall  be  retained  by 
Certificate  Agreement.  Dec. 
iladelphia  Depository  Trust 


V  hii 


1:  sue ! 


I  'hil 


transferred  into  or  out  of  PHILADEP  and 
through  the  transfer  agents.  The  transfer 
agents  will  have  custody  of  the 
securities  in  the  form  of  balance 
certificates  registered  in  PHILADEP's 
nominee  name.  The  balance  certificates 
will  be  adjusted  daily  to  reflect 
PHILADEP's  withdrawal  and  deposit 
activity. 

Previously,  if  a  participant  requested 
the  withdrawal  of  one  hundred  shares  of 
a  security  from  PHILADEP.  PHILADEP 
would  send  an  electronic  or  written 
instruction  to  the  transfer  agent 
followed  by  a  physical  transfer  of  the 
shares  from  PHILADEP  to  the  transfer 
agent.  The  transfer  agent  would  reissue 
the  shares  in  the  requested  name  and 
would  send  the  shares  back  to 
PHILADEP.  Using  the  FASTRACS 
program,  an  electronic  instruction  will 
immediately  effectuate  the  withdrawal 
transfer,  eliminating  the  extra  step  of 
physically  transferring  the  security  from 
PHILADEP  to  the  transfer  agent. 

For  issues  eligible  for  FASTRACS. 
PHILADEP  will  deliver  to  participating 
transfer  agents  nominee  and/or  non- 
nominee  certificates  ^  for  each  issue. 
The  transfer  agent  will  cancel  the 
certificates  delivered  and  issue  one  or 
more  balance  certificates  per  issue.  The 
transfer  agent  will  retain  possession  of 
the  balance  certificates,  holding  them  in 
a  secured  area  at  all  times,  and 
PHILADEP  will  be  provided  a  sample 
balance  certificate  for  each  issue. 

PHILADEP  will  deliver  to 
participating  transfer  agents  nominee 
certificates  and/or  non-nominee 
certificates  with  the  instructions  to 
register  the  transfer  of  the  non-nominee 
certificates  into  the  name  of  Philadep  & 
Co.  PHILADEP  also  will  instruct  the 
transfer  agent  to  include  the  securities 
evidenced  by  the  non-nominee  and/or 
nominee  certificates  in  the  balance 
certificate  for  the  issue  represented  by 
such  balance  certificate.  PHILADEP  also 
may  issue  instructions  to  the  transfer 
agent  to  register  the  transfer  of  securities 
evidenced  by  a  balance  certificate  to  a 
name  other  than  Philadep  &  Co.  or  to 
issue  a  certificate  to  a  name  other  than 
Philadep  &  Co. 

After  issuing  a  balance  certificate,  the 
transfer  agent  will  increase  or  decrease 
the  number  of  securities  evidenced  by 
the  balance  certificate  so  that  at  the  end 
of  each  day  it  will  evidence  the  number 
of  securities  equal  to  the  previous 


'  For  the  purpose  of  FASTRACS.  the  term 
"nominee  certificates"  shall  mean  a  security  of  an 
issue  registered  in  the  name  of  Philadep  &  Co.  The 
term  "non-nominee  certificate"  means  a  security  of 
an  issue  registered  in  a  name  other  than  Philadep 
&  Co.  Balance  Certificate  Agreement.  Nov.  24-Dec. 
3. 1992.  Bank  of  N.Y.-Philadelphia  Depository  Trust 
Co..  Sections  1(0)  (g)  and  (h). 


balance  plus  any  securities  received 
from  PHILADEP  to  be  registered  in  the 
name  ofJPhiladep  &  Co.  less  any 
transfers  and  issuance  of  certificates  in 
a  name  other  than  Philadep  &  Co.  The 
transfer  agent  will  confirm  in  writing, 
on  a  daily  basis  or  other  periodic  basis 
as  PHILADEP  may  reasonably  request, 
the  number  of  securities  evidenced  by 
each  balance  certificate. 

The  obligations  of  the  FASTRACS 
transfer  agents  and  PHILADEP  will  be 
set  forth  in  a  Balance  Certificate 
Agreement  ("Agreement")  executed  by 
each  FASTRACS  transfer  agent  and 
PHILADEP.6  The  Agreement  provides 
that  all  shares  or  units  or  the  amount  of 
any  obligations  evidenced  by  the 
balance  certificate  which  come  into 
possession  of  the  transfer  agent  pusuant 
to  FASTRACS  will  be  the  sole  property 
of  PHILADEP.  The  transfer  agent  will 
not  obtain  any  legal  or  equitable  right, 
title,  or  interest  in  or  to  such  securities 
evidenced  by  the  balance  certificates. 

The  Agreement  also  provides  that 
upon  request  from  PHILADEP.  the 
transfer  agent  will  be  obligated  to 
deliver,  within  twenty-four  hours,  all 
securities  evidenced  by  a  balance 
certificate.  If  the  transfer  agent 
determines  that  any  security  held  by  it 
is  lost,  destroyed,  stolen,  or  otherwise 
unaccounted  for.  the  transfer  agent  must 
notify  PHILADEP  immediately  and 
issue  a  replacement  certificate. 

The  Agreement  provides  that  the 
transfer  agent  must  maintain  an 
insurance  policy  in  the  form  of  a 
customary  bankers  blanket  bond  to 
cover  any  securities  received  from 
PHILADEP  or  held  by  the  transfer  agent 
pursuant  to  FASTRACS.  The  bond  must 
be  in  the  maximum  amount  of  one 
hundred  million  dollars.  The  Agreement 
further  states  that  the  transfer  agent 
must  provide  annually  to  PHILADEP's 
satisfaction  evidence  that  such  blanket 
bond  or  comparable  plan  of  insurance  is 


*  If  a  transfer  agent  employs  a  processor  to 
perform  the  transfer  agent's  duties  in  FASTRACS. 
the  transfer  agent  and  processor  must  enter  into  a 
separate  agreement  obligating  the  processor  to 
perform  the  duties  described  in  the  Balance 
Certificate  Agreement.  The  transfer  agent  must 
notify  PHILADEP  if  there  is  any  material  change  to 
the  terms  of  the  agreement  between  the  transfer 
agent  and  processor,  if  there  is  a  termination  or 
anticipated  termination  of  the  agreement,  or  if  there 
is  a  breach  of  the  agreement  or  an  event  that  will 
affect  or  might  reasonably  be  expected  to  affect  the 
processor's  ability  to  perform  any  of  its  obligations 
under  the  agreement.  PHILADEP  will  only  permit 
a  transfer  agent  to  employ  a  processor  as  rts  agent 
if  the  transfer  agent  represents  and  warrants  thatit 
will  bear  any  and  all  liability  and  responsibility  for 
all  securities  held  by.  all  actions  taken  by.  and  all 
obligations  assigned  to  the  processor  with  the  same 
force  and  effect  as  if  the  securities  were  held  by. 
or  the  actions  taken  by.  or  the  obligations  were  of 
the  transfer  agent. 


in  full  effect.'  When  the  transfer  agent 
is  responsible  for  the  shipment  of 
seciuities,  the  Agreement  requires  that 
the  transfer  agent  provide  adequate 
insurance  coverage  or  require  coverage 
from  the  carrier  to  cover  losses  thai 
occur  w  hile  in  transit  to  and  until 
received  by  PHILADEP.  The  amount  of 
coverage  must  be  «>qual  to  or  exceed 
1 10%  of  the  fair  market  value  of  the 
securities  shipped.The  transfer  agent  Is 
not  obligated  to  deliver  shares 
evidenced  by  balance  certificates  within 
twenty-four  hours  of  such  a  request 
from  PHILADEP  if  the  aggregate  value  of 
the  shares  to  be  delivered  exceeds  the 
amount  of  the  bankers  blanket  bond.     . 
The  transfer  agent  will  in.stead  deliver 
or  make  available  the  certificates  a.s 
promptly  as  possible.^ 

Instructions  from  PHILADFP  to 
register  the  transfer  of  setrurities 
eviden.  eci  by  a  balance  certificate  in  a 
name  other  than  PHILADEP  will 
constitute  a  presentation  of  the  balance 
certificate  to  the  transfer  agenf  under 
applicable  law.  The  same  warranties 
that  would  apply  if  PHILADEP 
physif;aily  presented  the  belance 
certificate  to  the  transfer  agent  will  be 
applicable  in  this  balance. 

II.  Discussion 

The  Commission  believes  that 
PHILADEP's  proposal  is  consistent  with 
Section  17A  oTthe  Act  ^  and  specifi<;ally 
with  Section  17A(b)|3)  (A)  and  (F).'o 
Sections  17A(b)(3)  (A)  and  (F)  requins 
that  a  clearing  agency  be  organized  and 
its  rules  be  designed  to  facilitate  and 
promote  the  prompt  and  arxurate 
clearance  and  settlement  of  securitiiis 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible. 

Under  PHILADEP's  proposed  rule 
change  an  electronic  instruction  will 
replace  the  physical  transfer  of 
securities  between  PHILADEP  and  the 
transfer  agent.  The  propo.sal  .should  help 
alleviate  the  inefficiencies  associated 
with  the  physical  transfer  of  securities 
and  should  "help  reduce  the  possibility 
of  loss  while  securities  are  in  transit 
between  PHILADEP  and  the  transfer 
agent.  The  transfer  of  securities  will  be 
faster  and  more  efficient  with  the  likely 
effect  of  reducing  r^sts  related  to  the 

'Tb*-  transfer  a^nt  may  lirail.  deaea.^;.  iir  u!iir«l 
lh«  bliinUi  bond  prolettion  upon  thirty  days  pritif 
notice  of  such  aclioo  to  PHJLADbP. 

» Bflfore  delivering  lo PHlLAliEP  cwtifJc-jKjs  with 
Jn  aggregate  cjrreni  market  value  lo  excess  of  the 
ntaximum  amount  of  the  blanket  bond,  the  transfer 
agent  m.iy  not  create  or  maintain  f^rtifiGaw*,  o<h« 
tban  any  twlance  certificate,  having  a  vak»«>  in 
excess  of  the  bkinkat  bond 

»J5U.S.d7Aj-Ui989). 

"'tS  U..S.C  78<}-Trt>H3)tAJ  amJ  fp)  (t<W8) 


preparation  of  written  instructions  and 
delivery  of  the  securities.  PHILADEFs 
proposed  rule  tiiange  also  will  help 
PHILADEP  fulfill  its  safekeeping 
obligations  by  allowing  PHILADEP  to 
maintain  securities  in  a  form  which 
should  reduce  the  chances  of  loss  and 
theft. 

PHILADEP's  proposed  rule  change 
requires  that  the  transfer  agent  be 
insured  by  a  customary  bankers  blanket 
bond  which  will  cover  any  securities 
received  from  PHILADEP  and/or  held 
by  the  transfer  agent  or  processor  on 
behalf  of  PHILADEP  under  the 
Agreement.  Where  balance  certificates 
have  an  aggregate  current  market  value 
in  excess  of  the  maximum  value  of  the 
bankers  blanket  bond,  the  tratisfer  agent 
will  not  create  or  maintain  certificates 
in  excess  of  that  value,  other  than  any 
balance  certificate,  prior  to  delivery  to 
PHILADEP.  These  iiisurance 
requirements  will  better  enable 
PHILADEP  to  safeguard  securities 
which  are  at  the  transfer  agent  or  are  In 
transit  from  the  transfer  agent  lo 
PHILADEP  and  should  aid  in  the 
safekeeping  of  securities  with  a  market 
value  in  exces.s  of  the  bankers  blanket 
bond. 

PHILADEP's  proposed  rule  change 
will  improve  and  facilitate  a  saler  and 
more  effective  mef:hanism  for  the 
transfer  of  securities  between 
PHILADEP  and  its  transfer  agents  and  is 
therefore  con.sjstent  with  the 
requirements  of  .section  17A  of  the  Ad. 
For  the  reasons  stated  Above,  the 
Commission  is  approving  PHILADEP's 
proposed  rule  change  on  a  pilot  basis 
through  December  30,  1994.  The 
temporary  approval  will  provide 
PHILADEP  the  opportunity  to  continue 
testing  the  FASTRACS  progriini  in  order 
to  collect  data  for  the  Comnii.ssion  to 
review." 

III.  Conclusion 

The  Commission  finds  that 
PillLADEP's  proposal  is  consLstenl  with 
the  requirements  of  the  Act  and 
particularly  with  serrtion  17A  and  the 
mles  and  regulations  thereunder. 

h  is  therefore  orden?d,  pursuant  to 
section  19fb)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHILADEP-90-03)  be.  and  hereby  is. 
approved  through  Denpmber  30. 1994. 


Ftjr  the  Commission  by  the  Dnision  uf 
N4arkef  Rt^lation,  pttr^u^nt  to  delrjprtift 
authority  '2 

Margaret  H.  McFariand, 

Deputy  Serrelary. 

IFR  Doc  94-1813.'i  Filod  7-:i5-94,  8-15  au.t 
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[Release  No.  34-34400;  File  No.  SR-PhU- 
91-*5] 

Seil-Reguiatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendments  Ho.  1  end  2  to  a 
Proposed  Rule  Change  Relating  lo  the 
Responsibility  to  Make  Ten-Up  Markets 

luly  ly.  1494 

On  December  1,  1991.  the 
Philadelphia  Stock  Exchange,  Iiu,. 
CPhlx"  or  "Exchange")  submitted  to  id. 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Seition  19(b)  of  the  Securities  Exch;ui.s<' 
Act  of  1934  ("Act  ■),'  and  Rule  19b-4  * 
thereunder,-  a  proposed  rule  t;hanKe  to 
clarify  several  aspec;ts  and  provide  for 
more  stringent  enforcement  of  its  Ten 
Up  ("ten-up  ■)  rule. 

The  propo.sfcd  rule  cliange  was 
published  for  comment  and  appearwl  n. 
Securities  Exdi.inge  Act  Rele.ise  No 
30298  (Jan.  28,  1992),  57  FR  423J  No 
comments  were  received  on  the 
proposal.  On  (uly  13, 1994,  the  PhJx 
filed  Amendment  No.  1  to  the  propo.sai 

On  July  18.  1994,  the  Phlx  filed 
Amendment  No.  2  to  the  proposal. ■» 

Tl'.is  order  approves  the  propo.v»l 

I.  Description  of  the  Prtiposa) 

The  Phlx's  Options  Floor  Procedun 
Advi(.«  ("OFPA")  .V- 11,  entitled 
"Responsibility  to  Make  Ten-Up 
Markr-ts."  rvquires  sjjecialists  and 
Registered  Options  Traders  ("ROTs ")  l«> 
fill  certain  eligible  customer  orders  al 
the  best  market  to  a  minimum  often 
«^ontrat;ts.  Ttie  Phlx  proposal  includes 


"Currently.  PHr7j\DEP  ii.cot,<Juclingtw,ls  with 
oj>«,  irrmsfBT  agem  imd  expects  ro  add  ai>d  romptetc 
testing  with  t«<o  additional  transfer  agents  b»  the 

-end  of  1994.  iljxin  mccessful  complelion  of  the 
tests  Miilh  the  thute  transfer  agents.  PUlLAfJEP  y^U 
Gle  a  propos«d  rule  change  xtnder  <iecriofl  I9fbj;2) 

-<rf  lh«  Act  lo««cli.peniMimrM  «ppnn';)l  rrftbc  • 

.J^ASTMCS.progr.an 


'- 17  CTK  20O.:)O-3(rtt(i2)  0'«3) 

'15U.S.C.  7Rs(blll)(l9b2). 

M7CF«240i«Jb-4  :i99l). 

•  .St*  l^WT  iTfm  Gerald  U.  trConnell.  Mrsi  Virr 
I'reside.-.t,  Phlx.  to  Micha*)  Walinskaa.  nenvative 
Prriiiuils  Reguldiioi;.  SEC  ddled  July  13.  )<)\*4  Ihi.- 
letjor  stijjprsHilp*  ihi-  pTvious  leileM^ted  M.'V  31 
1994  -  ^ 

'Sff}  lA'lter  irora  CW.iid  D.  OCjuinell.  Vu3> 
Prcsidimi.  M-L-ici  Surveltiance.  Phlx.  to  Mithj.-! 
Wali.Oiias.  Derivmive  Productj  RegiibtK)n.  .SET, 
dated  July  18.  19«H  The  language  Sbbniitted 
orjgin.illy  by  the  PhU  prohibited  unbundlinj;  -Kjr 
tho  piiiran,  purvKise  of  availing  upon  lb«  len-ap 
m-irkw  requir«ru?nt  ~  In  the  afnend.tB'nt  lh»?  Phf» 
cldrifirtnlw  langii^senf  »*»«•  nife  fo^pmhibil  nry 
."SOtti'actiun  fortlw  purpose  ol  attaining  tun-up', 
guarantees  by  remov;ns the  Word  "priiTuiry"  nr.n  h 
ori^iiitliy  pifrmird  "pur|»se  " 
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several  changes  to  ClFPA  -11.  First,  the 
Phlx's  proposal  redefines  ten-up  eligible 
orders  as  "Public  cu  jtomer  market  or 
marketable  limit  orders  *  *  •."rather 
than  "non-continger  t  public  customer 
market  or  marketabl }  limit  orders." 
Second,  the  proposal  provides  that  a 
broker  seeking  to  fil  a  customer  order 
with  respect  to  a  dis  alayed  quotation 
must  avail  upon  the  displayed  market 
immediately  or  it  mi  ly  he  revised. 
Specifically,  the  am^  sndment  states  that 
once  the  crowd  mar  Let  has  been  sought, 
the  screen  market  (ii  superior)  is 
available  and  may  b  i  revised  if  it  is  not 
availed  upon  immec  iately.  Third,  the 
proposal  prohibits  n  embers  from 
unbundhng  customs  t  orders,  or 
soliciting  customers  to  unbundle  orders, 
for  the  primary  purp  ose  of  availing 
upon  the  ten-up  maiket  requirement. 
The  Phlx  notes  that  his  provision 
underscores  the  fact  that  the  ten-up 
guarantee  is  offered  inly  to  certain 
smaller  orders. 

The  proposal  also  requires  floor 
brokers  to  make  a  re  isonable  effort  to 
determine  whether  a  n  order  is  for  the 
account  of  a  customi  sr  or  a  broker- 
dealer.  If  the  order  ii  for  the  account  of 
a  broker-dealer,  the  loor  broker  must 
advise  the  crowd  of  lie  fact  before 
bidding/offering  on  )ehalf  of  the  order 
or  executing  the  ord^  ir.  The  Phlx 
explains  that  this  an  endment  focuses 
on  requiring  disclos  ire  of  broker-dealer 
orders  while  such  oi  ders  are  in  the 
crowd.  Since  discloi  ure  need  not  be 
made  prior  to  the  tir  le  the  broker-dealer 
requests  the  market  rom  the  crowd,  it 
is  only  necessary  thi  t  disclosure  be 
made  prior  to  worki  ig  the  order  (by 
bidding  or  offering  c  n  behalf  of  the 
order)  or.  in  the  alte  native,  prior  to 
executing  the  order.  The  Phlx  believes 
that  requiring  discic  sure  at  that  time 
will  result  in  a  great  jr  inclination  by 
specialists  to  guaran  tee  more  than  the 
minimum  ten-up  an  ount.  Since  the 
Phlx's  policy  on  the  options  floor 
requires  that  volum<  guarantees  made 
for  automated  systei  is  also  applies  to 
hand-held  orders,  tl  e  Phlx  believes  that 
knowing  whether  a  land-held  order  is 
for  the  account  of  a  >roker-dealer  is  a 
matter  directly  relati  d  to  the  level  of 
volume  guarantees  t  irough  the  Phlx's 
Automated  Options  Vlarket  ("AUTOM") 
system. 


II.  Discussion 


The  Commission 
proposed  rule  chanj  e 
the  requirements  of 
rules  and  regulation 
applicable  to  a  nat 
exchange,  and.  in  p 


inds  that  the 

is  consistent  with 
he  Act  and  the 

thereunder 
securities 
rticular,  the 


c  nal 


requirements  of  Section  6(b)(5). ^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designated  to  promote  just 
and  equitable  principles  of  trade  and 
not  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers, 
and  dealers. 

In  approving  the  Phlx's  ten-up  rule  in 
June  1987,8  the  Commission  found  that 
it  was  designed  to  benefit  public 
customers  by  increasing  the  size  of 
orders  for  which  they  can  be  assured 
executions  to  a  minimum  depth  often 
contracts  at  the  best  bid  or  offer  as 
quoted  by  a  specialist  or  ROT.  The  Rule 
also  is  intended  to  encourage  options 
specialists  and  ROTs  to  become  more 
competitive  in  making  size  markets. 
Although  the  Commission  carefully 
scrutinizes  discriminatory  order 
execution  practices,  the  Commission 
believes  that  limiting  the  ten-up  rule  for 
public  customers  furthers  the  purposes 
of  the  Act.  The  intent  of  the  ten-up  rule 
is  to  encourage  options  specialists  and 
ROTs  to  become  more  competitive  in 
making  markets  thereby  contributing  to 
a  more  free  and  open  market.  However, 
the  incentive  for  market  makers  and 
ROTs  to  benefit  public  customers 
through  the  ten-up  rule  is  contingent  on 
the  assurance  that  these  market  makers 
volume  guarantees  will  not  be 
exhausted  by  competitors  to  the 
detriment  of  public  customers,  as  the 
ten-up  rule  was  designed  by  the  options 
exchanges  for  the  benefit  of  public 
customers. 

The  Commission  believes  that 
requiring  the  identification  of  broker- 
dealer  orders  prior  to  bidding  or  offering 
on  behalf  of  the  order  or  execution 
should  improve  the  quality  of  the  Phlx's 
options  markets  and  enhance  market 
depth  because  trading  crowd 
participants  may  be  more  inclined  to 
provide  greater  volume  guarantees  to 
public  customers  than  the  minimum 
ten-up  contract  requirement.  In  this 
context,  we  note  that  the  Phlx's 
proposal  would  not  require  disclosure  at 
the  time  a  floor  broker  is  probing  the 
market.  This  ensures  that  floor  brokers 
will  be  able  to  ascertain  the  best  quote 
in  the  crowd  irrespective  of  whether  the 
order  is  for  the  account  of  a  broker- 
dealer  or  public  customer.  Additionally, 
the  Commission  believes  unnecessary 
delays  in  trading  occasioned  by  the 
market  maker's  need  to  inquire  as  to  the 
account  status  of  orders  represented  on 
the  floor  will  be  reduced  or  minimize.  - 


M5U.S.C.  79f(b)(5)(1982). 
'•Sec  Securilies  bjtchange  Act  Release  No.  245B0 
dune  11.  1987).  52  FR  23120  dune  17.  1987). 


The  proposal  also  requires  a  broker 
attempting  to  fill  a  customer  order 
entitled  to  a  ten-up  guarantee  to  execute 
the  order  upon  the  displayed  market 
immediately  after  the  crowd  market  has 
been  sought,  assuming  the  displayed  " 
market  is  better  than  the  crowd.  The 
Commission  believes  this  requirement 
will  encourage  brokers  to  act  promptly 
once  the  crowd  market  has  been  sought 
or  risk  a  revision  of  the  screen-based 
market. 

In  addition,  the  proposal  would 
prohibit  members  from  unbundling 
customer  orders  for  the  purpose  of 
availing  upon  the  ten-up  market.  The 
Commission  believes  this  requirement 
will  help  to  ensure  the  integrity  and 
fairness  of  the  Phlx's  markets  in  that  it 
prevents  abuse  of  the  Phlx's  execution 
guarantees.  Such  abuse  can  result  in 
increased  risk  to  the  Phlx  specialists 
who  are  required  to  fill  these  trades  and 
can  potentially  result  in  misleading 
market  information  with  respect  to 
legitimate  trading  interest.  Moreover, 
unbundling  of  orders  solely  to  take 
advantage  of  the  ten-up  guarantee  is 
contrary  to  the  intent  of  the  rule  to 
facilitate  guarantee  is  contrary  to  the 
intent  of  the  rule  to  facilitate  guaranteed 
execution  at  the  best  bid  or  offer  for 
small  public  customer  orders. 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  1  and  2  to 
the  Exchange's  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Amendment 
No.  1  eliminates  the  term  "for  accounts 
other  than  broker-dealer  accounts"  ft-om 
OFPA  A-11,  which  was  proposed  in  the 
original  filing,  thereby  bringing  OFPA- 
A-11  into  conformity  with  existing  Phlx 
Rule  1033(a).  Because  the  amendment 
simply  retains  the  term  "public 
customer,"  which  is  currently  used  in 
the  Rule,  the  Commission  does  not 
believe  it  raises  any  substantive  issue.' 
Moreover,  the  Commission  believes  the 
proposed  change  will  clarify  the 
applicability  of  the  Phlx's  ten-up  rule 
which  will  benefit  investors  without 
impairing  specialist's  and  ROT's  ability 
to  provide  market  depth  and  liquidity. 
Amendment  No.  2  to  the  proposed  rule 
prohibits  unbundling  of  customer  orders 
for  the  purpose  ofavailing  upon  the  ten- 
up  guarantee.^  Because  the  original 
purpose  already  prohibited  unbundling, 
Amendment  No.  2  does  not  raise  any 
substantive  issues.  Therefore,  the 
Commission  finds  that  no  new  or 
unique  regulatory  issues  are  raised  by 


'This  proposed  rule  change  does  not  affect  the 
definition  of  "public  customer."  which  will  be  the 
subject  of  a  separate  Phlx  proposal. 

"See  S(i;ira  note  d. 


Amendments  No.  1  and  2.  Accordingly, 
the  Commission  believes  it  is  consistent 
■  with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendments  No.  1  and 
2  to  the  Exchange's  proposal  on  an 
accelerated  basis. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  availabIe.for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 

above  and  should  be  submitted  by 
August  16,  1994. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-Phlx-91-^5) 
is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  (J'degated 
authority.'" 

Margaret  H.  McFarland, 

Daputy  Secretary. 

jFR  Doc.  94-18076  Filed  7-2S-94:  H:^S  am] 
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[Investment  Company  Act  Rel.  No.  20419; 
812-9004;  International  Series  Release  No 
690] 

Berliner  Handels— und  Frankfurter 
Bank;  Notice  of  Application 

)uly  20.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act'-). 


APPLICANT:  Berliner  Handels— und 
Frankfurter  Bank  ("BHF-Bank  "). 


•'15  U.S.C.  §78s|b)(2)  (1982). 
'«17  CFR  §200.3&-3(a)(12)  (1991). 


RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  17(0. 
SUMMARY  Of  APPLICATION:  BHF-Bank 
seeks  an  order  to  permit  registered 
management  investment  companies  for 
which  BHF-Bank  or  Zivnostenska  Banka 
acts  as  foreign  custodian  or 
subcustodian  (other  than  investment 
companies  registered  under  section 
7(d))  ("Investment  Company")  maintain 
their  foreign  securities  and  other  assets 
in  the  custody  of  Zivnostenska  Banka  in 
the  Czech  Republic. 

FILING  DATE:  The  application  was  filed  in 
May  13.  1994  and  amended  on  July  15 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Augu.st  15,  1994,  and  should  be 
accompanied ^y  proof  of  service  on  " 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
-of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  Bockenheimer  Landstrasse 
10.  60323  Frankfurt,  Germany. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573.  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
05R4  (Division  of  Investment 
Management,  Office  of  Inve.stment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  ft-om  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  BHF-Bank  is  a  commercial  bank 
organized  under  the  laws  of  the  Federal 
Republic  of  Germany  ("Germany"). 
BHF-Bank  is  engaged  in  a  broad  range 
of  banking,  financial,  corporate,  and 
investment  services.  As  a  part  of  its 
services  to  international  investors  and 
financial  institutions  including 
Investment  Companies  and  their 
custodians,  BHF-Bank  offers  custody 
and  subcustody  services  through  a 
network  of  correspondent  banks 
worldwide. 


2.  Zivnostenska  Banka,  a  40  pen;enl- 
owned  direct  affiliate  of  BHF-Bank,  is 
engaged  in  the  business  of  commerrial 
banking. 

It  currently  offers  all  services 
connected  with  the  settlement  and 
safekeeping  of  securities  purchased  in 
the  Czech  Republic,  including  all 
recordkeeping  and  registration 
operations,  the  preparation  of  set;urilies 
transaction  reports  and  account 
statements,  and  the  transmittal  to  its 
customers  of  any  notices  of  corporate 
actions  in  accordance  with  the  standard 
practice  prevailing  in  the  Czech 
Republic' 

3.  BHF-Bank  seeks  an  order  under 
section  6(c)  exempting  BHF-Bank. 
Zivnostenska  Banka,  and  Inve.stment 
Companies  and  their  custodians  from 
section  17(f).  The  order  would  let  BHF- 
Bank,  as  custodian  or  subcustodian. for 
Investment  Companies,  and  Investment 
Companies  and  their  custodians, 
maintain  foreign  securities,  cash,  and 
cash  equivalents  of  such  Investment 
Companies  in  the  custody  of 
Zivnostenska  Banka  in  the  Czech 
Republic. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  requires  every 
registered  management  investment 
company  to  place  and  maintain  its 
securities  and  similar  investments  m  the 
custody  of  certain  enumerated  entities, 
including  banks  having  an  aggregate 
capital,  surplus,  and  undivided  profits 
of  as  least  5500,000.  As  defined  in 
section  2(a)(5),  "bank"  includes  (a)  a 
banking  institution  organized  under  the 
laws  of  the  United  States,  (b)  a  member 
bank  of  the  Federal  Reserve  System,  and 
(c)  any  other  banking  institution  or  trust 
company  doing  business  under  the  l.iws 
of  any  state  or  of  the  United  States.  |i) 
a  substantial  portion  of  the  business  ol 
which  consists  of  receiving  deposits  or 
exercising  fiduciarv  powers  similar  to 
Jhose  permitted  to  national  banks,  (ii) 
which  is  supervised  and  examined  by 
state  or  federal  authorities  having 
supervision  over  banks,  and  (iii)  whii  h 
is  not  operated  for  the  purpose  of 
evading  the  Act.  Therefore,  the  only 
foreign  entities  that  are  permitted  bv 
section  17(f)  to  sen,e  as  custodians  for 


'  For  purposes  of  this  applniljor/.  ivret^Ti 
securities  are  defined  as:  (a)  seciwilics  i»mjpi)  rt.-vil 
-sold  primarily  outside  the  United  Slaie«-  bv  o 
foreign  governrtenl,  a  national  of  any  lort-.gn 
country,  or  a  corporation  or  other  organiralion 
incorporated  or  organized  under  the  lavts  of  <,r,\ 
foreign  country;  or  (b)  securtties  issued  or 
guaranteed  by  the  government  of  the  L'n.lcii  Sr.,!c> 
or  by  any  .stale  or  political  suh)di\.;sion  thrrpod.r 
by  any  agency  thereof  or  by  any  entity  orj;.,n.viMi 
under  the  laws  of  the  United  Sliile.s  or  any  stote 
thereof  which  have  been  is'-ueif  .-ir,d  -cid  pr;ry,.:^iiy 
joutsidn  the  United  .Stales. 


s 
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registered  managemei  it  investment 
companies  are  the  ov(  »rseas  branches  of 
U.S.  banks. 

2.  Rule  17f-5  expan  is  the  group  of 
entities  that  are  perm  tted  to  serve  as 
foreign  custodians.  Rule  17f-5{c)(2)(i) 
defines  the  term  "eligible  foreign 
custodian"  to  includd  a  banking 
institution  or  trust  company 
incorporated  or  organized  under  the 
laws  of  a  country  othdr  than  the  United 
States  that  is  regulate  i  as  such  by  that 
country's  govemmeni  or  an  agency 
thereof,  and  that  has  i  hareholders' 
equity  in  excess  of  U.  >.  $200,000,000. 

3.  Applicant  is  an  e  ligible  foreign 
custodian  in  German;  under  the 
requirements  of  rule  ;  7f-5.  since  it  has 
shareholders'  equity  i  rell  in  excess  of 
$1.5  billion,  is  organized  and  existing 
under  the  laws  of  Germany,  and  is 
authorized  and  regulated  in  Germany  as 
a  bank  by  the  federal  banking 
supervisory  authority! 
(Bundesaufsichtsamt  fuer  das 
Kreditwesen)  and  GeSmany's  central 
bank  (Deutsche  Biuid  jsbank). 

4.  Zivnostenska  Baiika  satisfies  all  of 
the  requirements  of  n  ile  17f-5  except  the 
shareholders'  equity  lequirement.  It  is 
organized  and  existin  5  under  the  laws  of 
the  Czech  Republic  ai  id  is  authorized 
and  regulated  in  the.Gzech  Republic  as 

a  bank  by  the  Czech  r  ational  bank 
(Ceska  Narodni  Banki).  Absent 
exempt! ve  relief.  Zivnostenska  Banka 
cannot  serve  as  a  custodian  for 
Investment  Company  assets. 

Applicant's  Conditioi  is 

Applicant  agrees  th  at  any  order  of  the 
SEC  granting  the  reqi  ested  relief  shall 
be  subject  to  the  folio  iving  conditions: 

1.  The  foreign  cust(  dy  arrangements 
proposed  regarding  Z  ivnostenska  Banka 
will  satisfy  the  requir  jments  of  rule  17f- 
5  in  all  respects  othei  than  Zivnostenska 
Banka's  level  of  sharf  holders'  equity. 

2.  BHF-Bank.  any  1  ivestment 
Company,  and  any  ci  stodian  for  an 
Investment  Company  will  deposit  assets 
with  Zivnostenska  Bonka  only  in 
accordance  with  an  a  ;reement  (the 
"Agreement")  requin  d  to  remain  in 
effect  at  all  times  dur  ng  which 
Zivnostenska  Banka  I  ails  to  satisfy  the 
requirements  of  rule  L7f-5  (and  during 
which  such  assets  renain  deposited 
with  Zivnostenska  B<  nka).  Each 
Agreement  will  be  a  I  iree-party 
agreement  among  BH  "-Bank, 
Zivnostenska  Banka.  ind  the  Investment 
Company  or  the  custi  dian  for  an 
Investment  Company  pursuant  to  which 
BHF-Bank  or  Zivnostsnska  Banka.  as  the 
case  may  be.  will  undertake  to  provide 
specified  custody  services.  If  BHF-Bank 
is  to  provide  such  seijvices.  the 
Agreement  will  authorize  BHF-Bank  to 


delegate  to  Zivnostenska  Banka  such  of 
the  duties  and  obligations  of  BHF-Bank 
as  will  be  necessary  to  permit 
Zivnostenska  Banka  to  hold  in  custody 
the  Investment  Company's  assets.  If 
Zivnostenska  Banka  is  to  provide 
services  directly,  no  such  delegation 
will  be  necessary.  However,  in  either 
case,  the  Agreement  will  provide  that 
BHF-Bank  will  be  liable  for  any  loss, 
damage,  cost,  expense,  liability,  or  claim 
arising  out  of  or  in  connection  with  the 
performance  by  Zivnostenska  Banka  of 
its  responsibilities  under  the  Agreement 
to  the  same  extent  as  if  BHF-Bank  had 
itself  been  required  to  provide  custody 
services  under  the  Agreement.  Further, 
the  Agreement  will  provide  that,  in  the 
event  of  a  loss,  an  Investment  Company 
may  pursue  a  claim  for  recovery  against 
BHF-Bank,  regardless  of  whether 
Zivnostenska  Banka  acted  as  BHF- 
Bank's  delegate  or  as  direct  custodian  or 
subcustodian. 

3.  BHF-Bank  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i).  • 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  94-18136  Filed  7-25-94;  8:45  ami 

BILLING  COOC  MIO-OI-M 

[Rel,  No.  IC-20413;  812-8404) 

Cambridge  Series  Trust,  et  al.;  Notice 
of  Application 

July  18.  1994 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

SUMMARY:  Cambridge  Series  Trust.  Cash 
Resource  Trust,  and  Mentor  Series  Trust 
(collectively,  the  "Trusts").  Cambridge 
Investment  Advisors.  Inc.  ("Cambridge 
Advisors  ").  Cambridge  Distributors.  Inc. 
("Cambridge  Distributors"),  Charter 
Asset  Management.  Inc.  ("Charter"). 
Commonwealth  Investment  Counsel. 
Inc.  ("Commonwealth").  Wellesley 
Advisors.  Inc.  ("Wellesley").  and 
Wheat.  First  Securities,  Inc.  ("Wheat 
First"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  a  conditional 
exemption  from  sections  2(a)(32). 
2(a)(35).  18(f)(1).  18(g).  18(i).  22(c).  and 
22(d)  of  the  Act.  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  certain  open- 
end  management  investment  companies 


to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares. 

FILING  DATES:  The  application  was  filed 
on  May  14. 1993,  and  amended  on 
December  5, 1993,  April  18, 1994  and 
July  15. 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  On 
August  12,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicants,  901  East  Byrd  Street, 
Richmond.  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos,  Senior  Attorney,  at 
(202)  942-0571,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Trusts  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  each  is  a 
series  company.  Each  existing  or  future 
series  of  the  Trusts  are  referred  to  herein 
as  the  "Funds." 

2.  Cambridge  Distributors,  a  wholly- 
owned  subsidiary  of  WFS  Financial 
Corporation,  Inc.  ("WFSC"),  serves  as 
principal  underwriter  for  Cambridge 
Series  Trust  and  Cash  Resource  Trust. 
Wheat  First,  a  wholly-owned  subsidiary 
of  WFSC.  serves  as  principal 
underwriter  to  Mentor  Series  Trust. 
Cambridge  Advisors,  a  wholly-owned 
subsidiary  of  Investment  Management 
Group.  Inc.  ("Investment 
Management"),  which  in  turn  is  a 
wholly-owned  subsidiary  of  WFSC, 
serves  as  investment  manager  to 


Cambridge  Series  Trust  and  Cash 
Resource  Trust.  Charter,  a  wholly- 
owned  subsidiary  of  Investment 
Management,  serves  as  investment 
adviser  and  administrator  to  Mentor 
Growth  Fund,  a  series  of  Mentor  Series 
Trust.  Commonwealth,  a  wholly-owned 
subsidiary  of  Investment  Management, 
serves  as  a  sub-adviser  to  each  of  the 
series  in  the  Cash  Resource  Trust. 
Lastly,  Wellesley,  a  whoHy-owned 
subsidiary  of  Investment  Management, 
serves  as  investment  adviser  to  the 
Mentor  Strategy  Fund,  a  series  of  the 
Mentor  Series  "Trust. 

3.  Applicants  reque.st  that  any  order 
also  apply  to  shares  of  any  future  open- 
end  investment  company  advised  by 
Cambridge  Advisors,  Charter, 
Commonwealth,  or  Wellesley  or  an 
entity  controlled  by,  or  under  common 
control  with  any  of  them,  or  for  which 
Cambridge  Distributors  or  Wheat  First 
or  any  entity  controlled  by  or  under 
common  control  with  either  of  them 
serves  as  principal  underwriter  and  that 
(a)  hereafter  becomes  part  of  the  same 
group  of  investment  companies  as  that 
term  is  defined  in  rule  lla-3  under  the 
Act,  and  (b)  issues  classes  of  shares  that 
are  identical  in  all  material  respects  to 
the  shares  described  in  this 
application. 1 

4.  Pursuant  to  a  prior  order,  the 
Cambridge  Series  Trust  Funds  currently 
offer  two  classes  of  shares.  Class  A  and 
Class  B.  which  have  the  same 
characteristics  as  the  corresponding 
Classes  A  and  B  described  below. ^ 
Pursuant  to  another  order,  the  Funds  of 
the  Mentor  Series  Trust  (other  than  the 
Mentor  Short-Duration  Income  Fund) 
currently  offer.their  shares  subject  to  a 
CDSL.3  Each  of  those  Funds  will  rely  on 
the  exemptive  order  granted  pursuant  to 
this  application.  The  Funds  of  the  Cash 
Resources  Trust  are  money  market 


'  Certain  existing  investment  companies  within 
the  same  group  of  investment  companies,  as 
defined  in  rule  lla-3.  have  not  signed  the 
application  and  currently  do  not  intend  to  rely  on 
the  requested  relief.  In  the  future,  such  investment 
companies  may  rely  on  any  order  granted  pursuant 
to  this  application  if  they  determine  to  create 
multiple  classes  of  shares  in  compliance  with  the 
requirements  and  conditions  therein. 

■'See  Federated  Securities  Corp..  Investment 
Company  Act  Release  Nos.  17645  (Aug.  2.  1990) 
(notice)  and  17715  (Aug.  30,  1990)  (order). 
Applicants  represent  thai  the  Cambridge  Series 
Trust  had  as.ses,sed  a  1%  redemption  fee  in  reliance 
on  a  staff  no-action  position  expres.sed  in  Flag 
Investors  Fund.  Inc.  (pub.  avail.  Ocl.  1,  1984). 
Applicants  acknowledge  that  thev  may  not  rely  on 
Flag  after  March  22, 1994  and  that  any  fee  charged 
upon  redemption  to  cover  distribution  expenses 
after  such  dale  musi  be  provided  for  in  an 
exempt  ive  order. 

'See Southeastern Growlh  Fiind.  Inc..  Investment 
Company  Act  Release  Nos.  14480  (Apr.  22.  1985) 
(notice)  and  14550  (May  31.  1985)  (order).  Mentor 
Short-Duration  Income  Fund  shares  are  offered 
without  anv  .sale.s  loads. 


funds  and  offer  their  shares  al  nel  asset 
value. 

5.  Applicants  seek  an  order  to  permit 
each  of  the  Funds  to  offer  multiple 
classes  of  shares  (the  "Multiple  Class 
System").  The  Funds  initially  will  issue 
four  classes  of  shares  ('Class  A."  "Class 
B,"  "Class  C,"  and  "Class  D""). 

6.  Class  A  shares  will  be  offered  at  net 
asset  value  plus  a  front-end  sales  load. 
Class  A  shares  also  will  be  subject  to  a 
CDSC  of  up  to  1%  under  certain 
circumstances  described  below.  In 
addition.  Class  A  shares  would  be 
subject  to  a  non-rule  12b-l  shareholder 
servicing  expense  of  up  to  .25%  of  the 
average  daily  net  assets  of  the  class 
annually. 

7.  Class  B  shares  will  be  offered 
without  a  front-end  sales  load,  but 
subject  to  a  CDSC  at  an  expected  rate  of 
up  to  1%  on  redemptions  within  the 
first  yearafter  purchase.  In  addition,  the 
shares  will  bear  rule  12b-l  distribution 
fees  of  up  to  .75%  (.50%  in  the  ca.se  of 
some  Funds)  and  a  non-rule  12b-l 
shareholder  servicing  expense  of  up  to 
.25%  of  the  average  daily  net  a.ssets  of 
the  class  annually. 

8.  Class  C  shares  would  be  sold, 
subject  to  a  CDSC.  as  described  below. 
In  addition.  Class  C  shares  will  bear  rule 
I2l>-1  distribution  fees  of  up  to  .75%, 
and  a  non-rule  12b-l  shareholder   ' 
servicing  expense  of  up  to  .25%  of  the 
average  daily  net  assets  of  the  class 
annually.  Cla.ss  C  will  automatically 
convert  into  Class  A  shares  after  a  ' 
specified  period  (currently  expected  to 
be  six  years)  from  the  dale  of  purchase. 

9.  Class  D  shares  will  be  offered 
withput  any  sales  loads  or  rule  12b-] 
fees.  Class  D  shares  also  will  bear 
certain  other  expenses  that  may  be 
lower  than  the  comparable  expenses 
borne  by  Class  A,  Class  B,  and  Class  C 
shares.  These  expenses  are  of  three 
types:  (a)  administrative  services  fees, 
(b)  transfer  agency  fees,  and  |c)  Blue  Sky 
and  prospectus  costs.  Class  D  shares 
will  be  offered  only  to  certain  qualified 
institutional  investors  that  wish  to  make 
very  large  investments.  Investors 
eligible  to  purchase  Class  D  shares 
include  tax  qualified  employee  benefit 
plans,  endowments,  foundations,  and 
other  tax-exempt  organizations  and 
certain  insurance  company  .separate 
accounts.-* 

10.  In  the  case  of  certain  Funds,  the 
administrative  service  fee  may  be 


■•The  minimum  initial  investment  amount  is 
Si  .000  for  Class  A.  Class  B  and  Class  C  shi^res  and 
SI  .000  000  for  Class  D  shares.  These  amounts  may 
be  changed  from  time  to  lime,  but  it  is  anticipated 
Ihat.  even  if  the  specific  amounts  change,  the  Class 
A.  Class  B,  and  Class  C  shares  would  continue  lo 
have  a  low  minimum  investment,  wrhile  Class  D 
-shares  would  have  a  much  higher  minimum 
inve.slmonl. 


charged  at  a  higher  annual  percentage 
rate  of  the  average  daily  net  assets  of  the 
Class  A,  Class  B,  Class  C  shares  than  of 
the  Class  D  shares.  This  fee  will  be 
payable  to  an  administrator  approved  by 
the  Triistees  pursuant  to  an 
administrative  ser\'ices  agreement  with 
each  Fund,  in  consideration  of  certain 
administrative  personnel,  fsciUties.  and 
.services  furnished  by  the  adminislralor, 
including  (among  others)  shareholder 
relations  services  and  oversight  and 
supervision  of  the  activities  of  the 
Fund"s  transfer  agent.  These  services  do 
not  include  investment  advisory 
services  or  dLstribution  services.  whi<  h 
are  provided  separately  under  the 
Funds  investment  advisory  and 
distribution  agreements  with  its 
principal  underwriter  or  investment 
adviser.  Class  A.  Class  B,  and  Class  C 
shareholders  will  be  offered  an  arrav  o) 
services  that  are  not  likely  to  be 
available  to  all  Class  D  shareholder";, 
such  as  automatic  investment  plans, 
systematic  withdrawal  plans,  rights  ol 
accumulation,  sales  load  discounts  for 
quantity  purchases,  and  letter  of  inlent 
purchase  arrangements. 

11.  Applicants  also  seek  to  issue 
additional  classes  of  shares.  The  terms 
of  these  classes  may  differ  from  the 
Class  A,  Class  B,  Class  C,  and  Class  D 
shares  only  in  the  following  respet  ts:  (a) 
the  impact  of  the  disproportionate 
payments  made  under  the  rul^  12b-] 
distribution  plan  and  the  shareholder 
sen'ices  plan,  and  any  "Identifiable 
Class  Expenses"  which  are  limited  to  (i) 
transfer  agency  fees  attributable  to  a 
specific  class  of  shares;  |ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  ami 
proxies  to  current  shareholders  of  a 
specific  class;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  bv  a  i  lass 
of  shares:  (v)  administrative  services 
fees  payable  under  each  classs 
respective  administration  services 
agreement,  if  any,  and  (vi)  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
lo  an  amended  order;  (b)  voting  rights 
on  matters  which  pertain  to  rule  12l>-i 
plans  except  as  provided  in  condition  2 
below;  (c)  the  different  exchange 
privileges  of  the  classes  of  shares:  (d) 
the  designation  of  each  class  of  shares 
of  a  Fund;  and  (e)  the  fact  that  onlv 
certain  classes  will  have  a  conversion 
feature.  Shares  of  different  classes  also 
may  be  sold  under  different  sales 
arrangements  and  have  different 
minimum  investment  amounts. 
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outstanding  shares 
Fund  will  be 
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Identifiable  Class 

13.  Class  C 
classes  created  in 
identical  in  all 
Class  C  shares,  will 
convert  into  Class  A 
classes  created  in 
identical  in  all 
Class  A  shares,  after 
(not  to  exceed  six  \ 
purchase  date  as 
C  shares  acquired  b; 
Class  C  shares  of  an 
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time  of  the  initial 
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reinvestment  of  div 
distributions  paid  i 
shares  will  convert 
at  the  same  time  as 
respect  to  which 
are  converted.  The 
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the  continuing  aval 
from  the  Internal 
opinion  of  counsel 
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events  for  federal 
can  be  no  assurance 
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conversion  of  Class 
shares  will  not  occi^" 
opinion  is  not  avail 
Class  C  shares  wou 
subject  to  higher 
shares  for  an  indefi 

14.  Applicants 
each  Fund  may  be 
of  the  same  respect 
Fund,  without 
sales  charge.  In  add 
class  may  in  the 
for  shares  of  money 
Wheat  First/Cambri  ig 
which  are  not  coveipd 
application.  All 
applicable  to  each 
with  rule  lla-3 

15.  Applicants 
permit  the  Funds  to 
redemptions  of  cert  i 
and  to  permit  the 
CDSC  on  redemptictis 

16.  Class  A  share; 
amount  greater  thar 
(currently  expected 
would  be  subject  to 
redemptions  made 
from  the  date  of 
Class  A  shares  wou 
CDSC  at  an  expecte  i 
on  shares  purchase* 
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charge  with  the  proceeds  from  the 
redemption  or  sale  of  shares  of  another 
investment  company  (which 
redemption  did  not  result  in  the 
payment  by  the  investor  of  a  CDSC),  and 
redeemed  within  a  specified  period 
(currently  expected  to  be  four  years) 
from  the  date  of  purchase.  Applicants 
will  take  such  steps  as  may  be  necessary 
to  determine  that  the  shareholder  has 
not  paid  a  deferred  sales  load,  fee,  or 
other  charge  in  connection  with  the 
redemption  of  shares  of  such  other 
open-end  investment  company, 
including,  without  limitation,  requiring 
the  shareholder  to  provide  a  written 
representation  that  neither  a  deferred 
sales  load.  fps.  nor  other  charge  was 
imposed  upon  the  redemption,  and.  in 
addition,  either  Jp)  requiring  such 
shareholder  to  provide  an  activity 
statement  reflecting  the  redemption  that 
supports  the  shareholder's 
representation  or  (b)  reviewing  a  copy  of 
the  current  prospectus  of  the  other 
open-end  investment  company  and 
determining  that  such  company  does 
not  impose  a  deferred  sales  load,  fee,  or 
other  charge  in  connection  with  the 
redemption  of  shares. 

17.  Class  B  shares  will  be  subject  to 
a  CDSC  at  a  fixed  rate  (currently 
expected  to  be  1%)  on  shares  redeemed 
during  the  first-year  after  purchase. 
Class  C  shares  will  be  subject  to  a 
variable  rate  CDSC  (declining  over  time) 
for  a  period  of  several  years  after 
purchase.  Applicants  currently  expect 
that  the  percentage  of  the  CDSC 
generally  will  vary  from  6%  for 
redemptions  made  during  the  first  year 
from  initial  purchase  to  1%  for 
redemptions  made  during  the  sixth  year  - 
from  purchase. 

18.  No  CDSC  would  be  imposed  with 
respect  to:  (a)  redemptions  of  shares  that 
were  purchased  more  than  a  specified 
number  of  years  prior  to  the 
redemptions:  (b)  shares  derived  from 
reinvestment  of  dividends  or  capital 
gain  distributions;  or  (c)  the  amount  that 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation.  The  amount  of  the 
CDSC  will  be  calculated  as  the  lesser  of 
the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 
of  the  net  asset  value  of  the  shares  at  the 
time  of  redemption. 

19.  In  determining  the  applicability 
and  rate  of  any  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  first 
of  shares  representing  reinvestment  of 
dividends  and  capital  gam  distributions 
and  then  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  result  in  the  charge,  if 


any,  being  imposed  at  the  lowest 
possible  rate.  In  addition,  redemption 
requests  placed  by  shareholders  who 
own  shares  of  more  than  one  class  will 
be  satisfied  first  by  redeeming  the 
shareholder's  shares  of  the  class  or 
classes  not  subject  to  a  CDSC,  unless  the 
shareholder  has  specifically  elected  to 
redeem  shares  which  are  subject  to  a 
CDSC. 

20.  The  CDSC  would  be  waived  for  - 
the  following  redemptions:  (a) 
Following  the  death  or  disability,  as 
defined  in  section  72(m)  (7)  of  the 
Internal  Revenue  Code  of  1986,  of  a 
shareholder  if  redemption  is  made 
within  one  year  of  death  or  disability  of 
a  shareholder,  (b)  in  connection  with 
distributions  pursuant  to  a  systematic 
withdrawal  plan  established  by  a  Fund, 
(c)  in  connection  with  a  lump-sum  or 
other  distributions  following  retirement, 
separation  of  service  (except  in  the  case 
of  an  IRA)  or,  in  the  case  of  an  IRA  of 
Keogh  Plan  or  a  custodial  account 
purchase  to  section  403(b)  (7)  of  the 
Code,  after  attaining  age  59  Vz,  (d)  in 
connection  with  involuntary 
redemptions  of  shares  in  accounts  with 
low  balar>ces,  (e)  resulting  from  a  tax- 
free  return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Code  or  from  the  death  or  disability 
of  the  employee,  and  (0  of  shares  bought 
by  (i)  a  Fund's  Trustees  or  retired 
Trustees  (or  their  family  members), 
current  and  retired  employees  (and  their 
families)  of  a  Fund's  investment  adviser 
or  principal  underwriter  and  their 
affiliates,  partnerships  or  trusts  in 
which  any  of  the  foregoing  has  an 
interest,  (ii)  registered  representatives 
and  other  employees  (and  their  families) 
of  broker-dealers  having  sales 
agreements  with  a  principal  underwriter 
of  a  Fund  or  its  affiliates,  (iii)  employees 
(and  their  families)  of  financial 
institutions  having  sales  or  servicing 
agreements  with  a  principal  underwriter 
of  a  Fund  or  its  affiliates,  (iv)  financial 
institution  trust  departments  investing  a 
minimum  amount,  as  specified  in  the 
fund's  prospectus,  in  a  Fund  or  in  funds 
within  the  same  family  of  funds  (as  such 
term  is  defined  in  rule  lla-3  under  the 
Act),  (v)  clients  of  administrators  of  tax- 
qualified  plans  having  purchase 
agreements  with  the  principal 
underwriter  of  a  Fund  or  its  affiliates, 
(vi)  employee  benefit  plans  of 
companies  with  a  minimum  number  of 
employees  as  specified  in  the  applicable 
Fund's  prospectus,  (vii)  pension  or 
profit-sharing  plans  sponsored  by  a 
Fund's  principal  underwriter  or  an 
affiliate  or  of  which  the  principal 
underwriter  or  an  affiliate  serves  as  plan 
fiduciary,  (viii)  wrap  accounts  for  the 


benefit  of  clients  of  financial  planners 
offering  shares  of  the  Fund  pursuant  to 
written  agreements  between  such 
financial  planners  and  a  Fund's 
principal  underwriter  or  an  affiliate,  and 
(ix)  tax-qualified  plans  when  proceeds 
from  repayments  of  loans  to  participants 
are  invested  lor  reinvested)  in  Funds 
within  the  same  family  of  funds.  If  the 
Funds  waive  or  reduce  a  CDSC.  such 
waiver  or  reduction  will  be  uniformly 
applied  to  all  offerees  in  the  category 
specified. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  rp(  tion  6(c)  from  se<;tions  18(i), 
18(g),  and  18(i)  to  is.sue  multiple  classes^ 
of  shares  representing  interests  in  the 
same  portfolio  of  securities.  Applicants 
believe  that,  by  implementing  the 
multiple  class  distribution  system,  the 
Funds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  provide 
a  broad  array  of  services  without 
assuming  excessive  accounting  and 
bookJieeping  costs.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
KToup  of  shareholders.  The  propK)<%d 
arrangement  does  not  involve 
borrowings,  affect  the  Funds*  existing 
assets  or  reserves,  or  increase  the 
speculative  character  of  the  shares  of  a 
Fund. 

2.  Applicants  also  request  an 
exemption  under  section  6(u)  from 
sections  2(a){32),  2{a)|35),  22(c),  and 
22(d),  and  rule  22c-l.  to  assess  and, 
under  certain  circumstances,  waive  a 
CDSC  on  redemptions  of  shares. 
Applicants  believe  that  the  CDSC 
•irrongement  would  place  the  pun:haser 
in  8  better  position  than  if  a  sales  load 
were  imposed  at  the  time  of  sale,  since 
the  shareholder  may  have  to  pay  only  a 
reduced  sales  charge,  or  no  sales  charge 
.11  all. 

Applicants'  CorKiitions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  idrnfical 
in  all  respects,  except  as  set  forth  below 
The  only  differences  among  the  various 
(lasses  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  impact  of  the 
disproportionate  payments  made  under 
the  rule  12b-l  distribution  plan  and  the 
.shareholder  services  plan,  and  any 
Identifiable  Class  Expenses  which  are 
limited  to  (i)  transfer  agency  fees 
attributable  to  a  specific  class  of  sh.ires; 
(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 


materials  such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders  of  a  specific  class;  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
class  of  shares;  (iv)  SEC  registration  fees 
incurred  by  a  class  of  shares;  (v) 
administrative  services  fees  payable 
under  each  class's  respective 
administrative  services  agreement,  if 
any,  and  (vi)  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order;  (b)  voting  rights  on  matters  which 
pertairftorule  12hK-l  plans  except  as 
provided  in  condition  2  below:  (c)  the 
different  exchange  privileges  of  the 
classes  of  shares;  (d)  the  designation  of 
each  class  of  shares  of  a  Fund;  and  |e) 
the  fact  that  only  certain  classes  will 
have  a  conversion  feature. 

2.  If  a  Fund  implements  any 
amendments  to  its  rule  12b-l  plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  class  of 
shares  under  the  plan  into  which 
another  class  will  convert  (the  'Target 
Class"),  shares  of  the  class  that  will 
convert  (the  "Purchase  Class")  will  stop 
converting  into  the  Target  Class  unless 
the  Burchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Trustees  shall  take  suc^ 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  (the  "New  Target  Oass"). 
identical  in  all  material  respects  to  the 
Target  Class  as  tt  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  the 
Target  Class.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purcha.se  Class  shares  for 
a  new  class  (the  "New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  the  New  Purchase  Class  will 
convert  into  the  Nexv  Target  Class.  The 
New  Target  Class  or  the  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  efTecled  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordarjce  with  Condition  fi,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  the  New  Purchase 
Class  shall  be  borrie  solely  by  the 
investment  adviser  or  principal 


underwriter  of  the  Trust  in  question. 
The  Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  the  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registratioa  statement. 

3.  Any  cla.ss  of  shares  wnth  a  , 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  as.set  values  of  the  two 
clas,ses,  without  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  b«' 
subject  to  an  asset-based  sales  charge 
and/or  .service  fee  (as  those  terms  are 
defined  in  Article  171,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

4.  The  Trustees  of  the  Trusts, 
including  a  majority  of  the  indepenrfenf 
Tru.stees,  shall  have  approved  the 
Multiple  Class  System  prior  to  the 
implementation  of  the  Muhiple  CI.is.s 
System  by  a  particular  Fund.  The 
minutes  of  the  meetings  of  the  Trustees 
regarding  their  deliberations  with 
respect  to  the  approvals  necessary  to 
implement  the  Multiple  Class  System 
will  reflect  in  detail  the  reasons  for 
determining  that  the  Muhiple  Class 
System  is  in  the  be.st  interests  of  both 
the  Funds  and  their  respective 
shareholders. 

5.  The  initial  determination  of  the 
Identifiable  Class  Expenses  that  will  be 
allo<2ited  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  Trustees,  inchiding  a  majority  of  the 
independent  Trustees.  Any  person 
authorized  to  direct  the  allocation  anil 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Identifiable  Class 
Expen.ses,  rule  12b-l  fees  and 
shareholder  servicing  fees  shall  provide 
to  the  Trustees,  and  the  Trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

6.  On  an  ongoing  basis,  the  Trusfres. 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  arwl 
othenvise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conni(t> 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
incl\jding  a  majority  of  the  indk'pendenf 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflids  that  may  develop.  Each 
Tni.st's  investment  adviser  and  principal 
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underwriter  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises,  the  invest|nent  adviser  and  the 
principal  unden^riter  at  their  own  costs 
will  remedy  the  Conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

7.  The  Trustee!  of  the  Trusts  will 
receive  quarterlyland  annual  statements 
concerning  distripution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(  i)  of  rule  12b-l.  as  it 
may  be  amended  h-om  time  to  time.  In 
the  statements,  oily  expenditures 
properly  attribute  ble  to  the  sale  or 
servicing  of  a  cla:  >s  of  shares  will  be 
used  to  support  a  ny  distribution  or 
servicing  fee  chai  ged  to  shareholders  of 
such  class  of  shaies.  Expenditures  not 
related  to  the  sail  or  servicing  of  a 
particular  class  o '  shares  will  not  be 
presented  to  the '  'rustees  to  justify  any 
fee  attributable  t(  that  class.  The 
statements,  inclu  ling  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  rev  ew  and  approval  of 
the  independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

8.  Each  shareholder  services  plan  will 
be  adopted  and  o  aerated  in  accordance 
with  the  procedu  es  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  ma(  e  thereunder  were 
subject  to  rule  12  >-l,  except  that 
shareholders  neei  1  not  enjoy  the  voting 
rights  specified  iii  rule  12b-l. 

9.  Dividends  pi  id  by  a  Fund  with 
respect  to  each  cl  iss  of  shares,  to  the 
extent  any  divid§  nds  are  paid,  will  be 
calculated  in  the  ;ame  manner,  at  the 
same  time,  and  oi  i  the  same  day  and 
will  be  in  the  san  e  amount,  except  that 
fee  payments  ma(  e  under  the  rule  12b- 
1  plans  relating  to  a  particular  class  of 
shares  will  be  boi  ne  exclusively  by  such 
class  and  except  1  hat  any  Identifiable 
Class  Expense  an  i  shareholder  servicing 
expenses  will  be  )ome  exclusively  by 
the  applicable  ch  ss  of  shares. 

10.  The  methoc  ology  and  procedures 
for  calculating  thi  s  net  asset  value  and 
dividends  and  di:  itributions  of  the 
various  classes  ar  d  the  proper 
allocation  of  exp<  nses  among  the 
various  classes  hi  ve  been  reviewed  by 
an  expert  (the  "E!:pert").  The  Expert  has 
rendered  a  report  to  the  applicants  (and 
such  report  has  b  sen  filed  with  the  SEC 
as  an  exhibit  to  tl  e  application)  that 
such  methodolog  r  and  procedures  are 
adequate  to  ensui  e  that  such 
calculations  and  i  ^locations  will  be 
made  in  an  appro  jriate  manner.  On  an 
ongoing  basis,  thf  Expert,  or  an 
appropriate  subst  tute  Expert,  will 
monitor  the  mam  er  in  which  the 
calculations  and  jiliocations  are  being 
made  and,  based  ipon  such  review,  will 


render  at  least  annually  a  report  to  the 
Fimds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  available  for  inspection  by  the 
Commission  staff  upon  the  written 
request  for  these  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  any  Assistant 
Director,  and  any  Regional 
Administrator  or  Associate  and 
Assistant  Administrator.  The  initial 
report  of  the  Expert  is  a  "'report  on 
policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  fi-om  time  to 
time. 

11.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
among  the  various  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
such  classes  of  shares  and  this 
representation  will  be  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  10  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
10  above.  The  applicants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

12.  The  prospectuses  of  the  Funds 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

13.  Each  Trust's  principal  underwriter 
will  adopt  compliance  standards  as  to 
when  each  class  of  shares  may 
appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
agree  to  conform  to  these  standards. 


14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multiple  Class  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Trustees. 

15.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  the  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  the  Funds'  net  asset 
values  and  public  offering  prices  will 
present  each  class  of  shares  separately. 

16.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
will  not  imply  Commission  approval  or 
authorization  of  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  rule  12b- 
1  plans  or  shareholder  services  plans  in 
reliance  on  the  order. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (November  2, 1988), 
as  the  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|F«  Doc.  94-18075  Filed  7-25-94;  8:45  am] 
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action:  Notice  of  appUcation  for 

exemption  under  the  Investment 

•  Company  Act  of  1940  {the  "Aa"), 


applicants:  The  First  Trust  Special 
Situations  Trust  (the  '"Rollover  Trust"), 
and  Nike  Securities  L.P.  {"Nike"). 
RELEVAKT  ACT  SECTIONS:  Order  requested 
under  sections  11(a)  and  ll(cj. 
SUMMABY  OF  APPLICATION:  Applicants 
.seek  an  order  to  permit  certain  offers  of 
exchange  of  units  of  a  terminating 
Rollover  Trust  series  for  units  of 
subsequently  offered  Rollover  Trust 
series. 

FIUNG  DATE:  The  application  wa.s  filed 
on  April  29, 1993  and  amended  on  July 
22,  1993  and  July  12, 1994. 
HEARING  on  NOrmCATION  OF  HEARWG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  >  y  writing  lo the  SECs 
Secretary  and  servicing  appli(.ants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  .should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  20, 1994,  and  should  be 
a(xompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary:  SEC.  450  5lh 
Street  NW..  Wa.shington,  DC  20.549. 
Apph'cants:  1001  VVarrenville  Road. 
Lisle.  Illinois  60532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fran  Polkick-Matz,  Senior  Attorney 
(202)  942-<J570,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Managemetit, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  WFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SECs  Public 
Referent*  Branch. 

Applicants'  Rppreseittatioas 

1.  The  Rollover  Trust  will  consist  of 
a  series  of  unit  investment  trusts  (the 
"Series")  registered  under  the  Act.  The 
units  representing  undivided  interests 
in  each  Series  will  be  registered  under 
the  Securities  Act  of  1933.  Nike 
sponsors  the  Rollover  Trust  and 
numerous  other  unit  investment  trusts 
(the  "Sponsor").  Applicants  also  request 
relief  for  subsequent  series  of  the 
Rollover  Trust  sponsored  by  Nike  or  ^ 
sponsor  controlled  by  or  under  common 
control  with  Nike. 


2.  Each  Series  will  pursue  an 
invesUnent  objective  which  is  consistent 
with  a  specified  investment  philosophy. 
The  first  Series  of  the  Rollover  Trust 
will  be  the  Target  Equity  Trust,  Value 
Ten  Series  (the  "Value  Ten  Series '). 
The  Value  Ten  Series'  objective  will  be 
to  provide  an  above^verage  total  return 
through  a  combination  of  dividend 
income  and  capital  appretjation  by 
investing  in  a  portfolio  consisting  of 
common  stocks  of  a  specified  number  of 
companies  in  the  Dow  Jones  Industrial 
Average  having  the  highest  dividend 
yield  (the  "Equity  Securities")  as  of  the 
opening  of  business  on  the  day  prior  to 
the  Series'  initial  date  of  deposit.* 
Future  Series  of  the  Rollover  Trust  may 
be  similar  to  the  Value  Ten  Series  or 
may  consist  of  Series  with  a  different 
investment  philosophy,  a  different 
number  of  common  stocks,  or  a  different 
duration.  The  Sponsor  intericf";  to 
maintain  a  secondary  markt,;  int  the 
units  of  each  Series,  ahhough  it  is  not 
obligated  to  be  so. 

3.  Each  Series  will  terminate  on  a  AtU' 
(the  "Mandatory  Termination  Dale") 
which  is  a  specified  term  (e.g.,  one, 
three  or  five  years)  after  the  Series' 
initial  date  of  deposit.  Commencing  on 
the  Mandatory  Termination  Dale,  Equity 
Securities  will  be  sold  in  connection 
with  termination  of  the  Series.  The 
Spon.sor  will  determine  the  manner. 
timing  and  execution  of  the  sale  of  the 
Equity  Securities.  A  Sf)ecified  number  of 
days  prior  to  the  Mandatory 
Termination  Date  of  the  Trust,  the 
trustee  wit)  provide  notice  thereof  to  all 
unit  holders. 

4.  Abse:it  an  election  discussed 
bolow,  unit  holders  will  receive  a  cash 
di.stribution  evidencing  their  pro  rata 
share  of  the  proceeds  from  the 
liquidation  of  the  Equity  Securities  in 
the  Series.  Unit  holders  who  own  at 
least  a  specified  number  of  units  {e.g.. 
2,500  units),  however,  may  elect  to 
receive  a  distribution  of  Equity 
Securities  in  connection  with  the 
termination  of  Lhe  Trust. 

5.  Unit  holders  may  elect  alternatively 
to  have  all  of  their  units  redeemed  in 
kind  on  a  predetermined  date  prior  to 
the  Mandatory  Termination  Date,  and  to 
have  the  distributed  Equity  Securities 
sold  by  the  trustee,  and  the  proceeds  of 
such  sale  reinvested  in  the  units  of  a 
new  Series  (the  "Reinvestment  Trust 
Series")  at  a  reduced  sales  charge.  The 
option  of  unit  holders  to  make  such 


•  Tb«  Roibvar  ThMt  ha*  «xcnip(i«e  ishef  lo 
permit  its  Mrio  to  invest  tip  to  10%  of  a  series' 
assets  in  secuKlies  oi  issuers  thai  derived  okjk  -.ban 
15%  of  their  gross  revenues  fttun  securities  related 
activllies.  See.  lDve5tni«?i(  Company  Act  Release 
Nos.  l986<(N<nf.l2.i9e3)lDC«it»)and  ISWOfDec, 
8,  1992)  (orderV 


election  is  referred  to  as  the  '"Rollover 
Option  "  and  unit  holders  making  such 
election  are  referred  to  as  "Rollovpr  I  )mt 
Holders".  The  portfolio  of  the 
Reinvestment  Trust  Series  will  contain 
a  specified  number  of  common  stocks 
sele<:ted  by  the  Sponsor  pursuant  lo  the 
same  investment  philosophy  which  was 
followed  in  selecting  the  common 
stocks  in  the  terminating  Series.  The 
number  of  common  stocks  in  the 
Reinvestment  Trust  Series  and  tlie 
approximate  duration  of  the 
Reinvestment  Trust  Series  will  be  the 
same  as  those  of  the  lermirtating  Tru.sl 
Series. 

fi.  The  applicable  sales  charge  upon 
the  initini  investment  in  the  Rollover 
Tnisl  will  be  3.6%  of  the  public  offering: 
price  while  the  reduced  sales  tJiarge 
applicable  to  Rollover  Unit  Holders  will 
be  no  more  than  2.0%  of  the  public 
offering  price. 

Applicants'  Legal  Anafysis 

1.  Section  11(a)  requires  SECapprov.sl 
of  an  offer  to  exchange  se<;urities 
between  open- end  investment 
companies  if  the  exchange  o<xurs  on 
any  basis  other  than  the  relative  nut 
asset  values  of  the  securities  to  be 
exchanged.  Section  11(c)  makes  section 
11(a)  applicable  to  any  type  of  exch.inge 
offer  of  sf'<;urities  of  registered  unit 
investment  trusts  for  tlie  securities  of 
any  other  investment  company, 
irrespective  of  the  basis  of  exchange.    . 

2.  Applicants  represent  that  Rollover 
Unit  Holders  will  not  be  induced  or 
encouraged  to  participate  in  the 
Rollover  Option  through  an  active 
advertising  or  sales  campaign.  The 
Sponsor  recognizes  its  nsponsibilify  fo 
its  customers  against  generating 
excessive  commissions  through 
churning  and  claims  that  the  sales 
charj^ti  coll«:te<f  will  not  be  a  stgnifionf 
economic  incentive  to  salesmen  to 
promote  inappropriately  the  RoHover 
Cation.  Applicants  further  belie\'8  that 
the  Rollover  Option  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  jwtliry 
and  provisions  of  the  Act. 

Applicants'  Ctrnditions 

If  the  requested  order  is  granted, 
applicants  agree  lo  the  following 
conditions: 

1  Whenever  the  Rollover  Option  is  to 
be  terminated  or  its  terms  are  to  be 
amended  materially,  any  bolder  of  a 
security  subject  to  that  privilege  will  be 
given  prominent  notitjc  of  the 
impending  termitiation  or  amendment 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  th^ 
amendment,  provided  that: 
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(a)  No  such  notia 
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need  to  be  given  if 


the  only  material  ef  ect  of  an 
amendment  is  to  re<  uce  or  eliminate  the 
sales  charge  payabli  at  the  time  of  a 
rollover,  and 

(b)  No  notice  neei  to  be  given  if, 
under  extraordinarj  circumstances, 
either 

(i)  There  is  a  susp  ension  of  the 
redemption  of  units 
Trust  under  section 


the  rules  and  regulations  thereunder,  or 

(ii)  A  Reinvestme  it  Trust  Series 
temporarily  delays  or  ceases  the  sale  of 
its  units  because  it  i  s  unable  to  invest 
amounts  effectively  in  accordance  with 
applicable  investmt  nt  objectives, 
policies  and  restrictions. 
2.  The  sales  charg  e  collected  at  the 


time  of  any  rollover 


2.0%  of  the  public  <  ffering  price  of  the 


unit  being  acquired 

3.  The  prospectus 

Reinvestment  Trust 


on  each  rollover. 

of  each 

Series  and  any  sales 


literature  or  advertii  ;ing  that  mentions 
the  existence  of  the  Rollover  Option  will 


disclose  that  the  Ro 


subject  to  modification,  termination  or 
suspension. 

For  the  Commission ,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarla^d, 
Depu  ty  Secretary. 
(FR  Doc.  94-18137  Fi^d  7-25-94;  8:45  am] 
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[Release  No.  35-2608  7] 


Filings  Under  the 
Company  Act  of  11 


ion 


July  15. 1994 

Notice  is  hereby 
following  riling(s) 
with  the  Comm 
provisions  of  the 
promulgated 
persons  are  referrec 
and/or  declaration! 
statements  of  the 
transaction(s)  sum 
application(s]  and/ 
any  amendments 
for  public  inspecti 
Commission's  Offide 
Reference. 

Interested  person^ 
comment  or  reques 
appiication(s)  and/^r 
should  submit  theii 
Augus*  15,  1994  to 
Securities  and 
Washington.  DC 
copy  on  the  relevar^ 
declarant(s)  at  the 
below.  Proof  of 
in  case  of  an  attorney 


sen  ice 


of  the  Rollover 
22(e)  of  the  Act  and 


shall  not  exceed 


lover  Option  is 


Public  Utility  Holding 
9|35  ("Act") 


j  iven  that  the 
li  as/have  been  made 
issiQn  pursuant  to 
and  rules 
thereiiider.  All  interested 
to  the  application(s) 
)  for  complete 
pijoposed 
ifarized  below.  The 

declaration(s)  and 
tl^ereto  is/are  available 
through  the 
of  Public 


wishing  to 
a  hearing  on  the 
declaration(s) 
views  in  writing  by 
:he  Secretary, 
Excl  ange  Commission, 
20^49.  and  serve  a 
applicant(s)  and/or 
^dress(es)  specified 
(by  affidavit  or, 
at  law,  by 


certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

National  Fuel  Gas  Company  (70-8143) 

National  Fuel  Gas  Company  ("NFG"), 
10  Lafayette  Square,  Buffalo,  New  York, 
14203,  a  registered  holding  company, 
has  filed  an  application-declaration 
under  Sections  6(d).  7, 9(a)  and  10  of  the 
Act  and  Rule  42  thereunder. 

NFG  requests  authorization  to  enter 
into  one  or  more  interest  rate  swaps, 
plus  interest  rate  caps,  collars  and  floors 
(together  with  swaps,  "Derivative 
Instruments")  through  December  31. 
1994  in  notional  amounts  that  in  the 
aggregate  will  not  exceed  $350  million. 

NFG  requests  authorization  to  make 
fixed-to-fioating  and  floating-to-fixed 
swaps.  Under  the  former.  NFG  would 
agree  to  make  payments  to  a 
counterparty,  payable  periodically  at  a 
floating  rate  of  interest  calculated  on  an 
agreed  notional  principal,  in  return  for 
payments  based  upon  the  same  notional 
amount  but  at  a  fixed  rate  of  interest. 
Under  the  latter,  NFG  would  agree  to 
make  payments  to  a  counterparty, 
payable  periodically  at  a  fixed  rate  of 
interest  calculated  on  an  agreed  notional 
principal,  in  return  for  payments  based 
upon  the  same  notional  amount  but  at 
a  floating  rate  of  interest. 

The  effective  interest  rate  that  NFG 
may  pay  on  fixed  rate  debt  obtained  in 
a  floating-to-fixed  rate  swap,  inclusive 
of  any  intermediary  fee  would  not 
exceed  200  basis  points  over  the  yield 
on  U.S.  Treasury  obligations  bearing 
maturities  comparable  to  the  term  of  the 
swap. 

In  a  fixed-to-floating  rate  swap,  the 
fixed  rate  to  be  received  by  NFG  is 
calculated  as  that  rate  of  interest  that 
sets  the  net  present  value  of  the  forward 
curve  for  the  short-term  index  to  zero, 
plus  the  bid/ask  spread.  That  is,  the 
fixed  rate  chosen  will  be  a  rate  that 
discounts  the  floating  interest  payments 
expected  by  the  market  to  be  paid  by 
NFG  over  the  life  of  the  swap  to  an 
amount  that  equals  the  present  value  of 
the  fixed  interest  payments  to  NFG. 
exclusive  of  the  bid/ask  spread. 

The  term  of  a  fixed-to-floating  interest 
rate  swap  would  vary  from  one  month 
to  forty  years,  while  the  term  of  a 
floating-to-fixed  interest  rate  swap 
would  vary  from  nine  months  to  forty 
years.  The  cost  of  terminating  an 


interest  rate  swap  before  the  end  of  the 
term  could  be  substantial,  but  NFG 
anticipates  it  would  not  exceed  more 
than  ten  percent  of  the  notional 
principal  amount  of  the  swap. 

Each  time  NFG  issues  debentures  or 
medium-term  notes,  the  proceeds  are 
lent  to  one  or  more  if  its  subsidiaries  at 
an  all  in  cost  that  is  equal  to  the  coupon 
on  the  debt  plus  the  amortiziation  of  the 
underwriters  or  agents'  fees.  Similarly, 
each  interest  rate  swap,  cap,  floor,  collar 
"or  option"  would  "directly  relate"  to 
then  outstanding  debt  so  that  the 
financial  effect  of  such  instrument 
would  be  allocated  to  the  subsidiary  on 
whose  behalf  the  underlying  debt  was 
issued. 

To  protect  against  adverse  interest 
rate  changes  on  floating  rate  debt,  NFG 
may  purchase  one  or  more  interest  rate 
caps.  NFG  may  additionally  sell  an 
interest  rate  floor  to  either  lower  the 
cost  of  the  debt  underlying  the  floor  or, 
in  conjunction  with  an  interest  rate  cap, 
to  lower  the  cost  of  the  cap.  As  with 
interest  rate  swaps,  payments  or  receipts 
associated  with  a  cap,  collar,  floor  will 
be  allocated  to  the  subsidiary  for  whose 
benefit  the  underlying  debt  was  issued. 

Consolidated  Natural  Gas  Company 
(70-8365) 

Consolidated  Natural  Gas  Coinpany 
("CNG").  CNG  Tower,  625  Liberty 
Avenue,  Pittsburgh,  Pennsylvania 
15222,  a  registered  holding  company, 
has  filed  a  post-effective  amendment 
under  Sections  6(a)  and  7  of  the  Act  and 
Rule  54  thereunder  to  its  declaration 
previously  filed  under  Sections  6(a)  and 
7  of  the  Act  and  Rules  50  and  50(a)(5) 
thereunder. 

By  order  dated  April  14. 1993  (HCAR 
No.  26026)  ("Order"),  the  Commission 
authorized  CNG  to  issue  and  sell  on  or 
before  June  30, 1996  up  to  $400  million 
principal  amount  of  debentures 
("Debentures")  in  one  or  more  series  at 
a  price,  exclusive  of  accrued  interest, 
which  would  be  not  less  than  98%  nor 
more  than  101%  of  the  principal 
amount  and  at  an  interest  rate  which 
would  be  a  muhiple  of  Vb.  Vio,  or  V20 
of  1%.  The  Debentures  would  mature  in 
not  more  than  thirty  years  and  would  be 
issued  in  accordance  with  the  indenture 
between  CNG  and  Chemical  Bank,  as 
Trustee,  dated  May  1. 1971 
("Indenture").  As  of  this  date,  CNG  has 
sold  no  Debentures. 

CNG  now  proposes  to  amend  its 
Indenture  by  adding  a  new  section  4.02 
("Section  4.02").  Section  4.02  would 
allow  CNG  to  reserve  the  right,  without 
the  consent  of  the  holders  of  future 
debwiture  issues  sold  under  the  Order, 
to  amend  sections  6.06  and  6.07  of  the 
Indenture.  Section  4.02  states: 
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The  Company  reserves  the  right,  subject  to 
appropriate  corporate  action,  but  without 
consent,  approval  or  other  action  by  holders 
of  debentures  of  any  series  created  after  May 
1, 1994,  to  make  such  amendments  to  the 
Indenture,  as  heretofore  supplemental  and 
amended,  as  shall  be  necessary  in  order  to 
amend  Section  6.06  and  6.07  thereof  so  as  to 
modify  or  eliminate  the  provisions  or 
requirements  of  such  Sections,  or  any  part 
thereof  and  the  definition  of  any  term  used 
in  either  of  such  Sections  or  related  thereto, 
as  the  Company  may  determine  in  its  sole 
discretion. 

Section  6.06  essentially  provides  that 
funded  debt,  as  defined  in  the 
Indenture,  cannot  be  incurred  and 
subsidiary  preferred  stock  cannot  be 
issued  unless:  (1)  The  consolidated 
income  available  for  interest  and 
subsidiary  preferred  stock  dividends  of 
CNG  and  its  subsidiary  companies  for 
any  12  consecutive  months  within  15 
months  immediately  preceding  the  date 
additional  funded  debt  is  incurred  is  not 
less  than  two  and  one-half  times  the 
sum  of  the  total  annual  interest  charges 
and  the  total  subsidiary  preferred  stock 
dividends,  assuming  the  incurrence  of 
such  additional  funded  debt  or  issuance 
of  such  preferred  stock,  as  the  case  may 
be;  and  (2)  after  giving  effect  to  the 
incurring  of  the  additional  funded  debt 
and  issuance  of  preferred  stock,  the  sum 
of  the  outstanding  consolidated  debt  of 
CNG  and  its  subsidiary  companies  and 
the  amount  of  outstanding  subsidiary 
preferred  stock  shall  not  be  more  than 
60%  of  the  consolidated  net  tangible 
assets  of  CNG  and  its  subsidiaries. 
Section  6.07  provides  that  a  subsidiary 
company  of  CNG  cannot  incur  funded 
debt  or  issue  preferred  stock  to  a  third 
party  unless  funded  debt  and  preferred 
stock  of  the  subsidiary  company  will 
not  exceed  60%  of  the  total 
capitalization  of  the  subsidiary,  and  the 
principle  amount  of  hinded  debt  and 
amount  of  preferred  stock  of  all 
subsidiary  companies  of  CNG  shall  not 
exceed  15%  of  consolidated  net  tangible 
assets. 

CNG  contends  that  its  credit  and 
ability  to  raise  debt  financing  would  not 
be  adversely  affected  if  the  provisions  of 
Sections  6.06  and  6.07  were  excluded 
from  the  Indenture  and  a  relaxing  or 
elimination  of  the  provi.sionsof  such 
sections  would  allow  significantly 
greater  flexibility  in  CNG's  use  of 
funded  debt. 

For  the  Commission,  by  the  Division  iif 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  94-18131  Filed  7-25-94;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  s2731] 

South  Dakota  (And  Contiguous 
Counties  in  Minnesota);  Declaration  of 
Disaster  Loan  Area 

Brookings  and  Codington  Counties 
and  the  contiguous  counties  of  Clark, 
Day,  Deuel.  Grant,  Hamlin,  Kingsbury, 
Lake,  and  Moody  in  South  Dakota,  and 
Lincoln  and  Pipestone  Counties  in 
Minnesota  constitute  a  disaster  area  as 
a  result  of  flooding  caused  by  excessive 
rainfall  which  occurred  on  June  17. 
1994.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  12,  1994  and  for 
economic  injury  until  the  close  of 
business  on  April  14,  1995  at  the 
address  listed  below:  U.S.  Smail 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South,  3rd 
Floor,  Niagara  Falls,  NY  14303,  or  other 
locally  announced  locations. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

7  125 

Homeowners      without      credit 

available  elsewhere 

3.625 

Businesses  with  credit  available 

elsewtiere  

7  125 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewtiere  

4  000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

7  125 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  availak)le  elsewhere 

4  000 

The  numbers  assigned  to  this  disa.sler 
for  physical  damage  are  27310B  for 
South  Dakota  and  273206  for 
Minnesota.  For  economic  injury  the 
numbers  are  829600  for  South  Dakota 
and  829700  for  Minne.sofa. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Nos.  59002  and  59008). 

Dated:  |uly  14, 1994. 

Erskine  B.  Bowles. 

Administrator. 

IFR  Doc.  94-18064  Filed  7-25-94;  8  45  am] 
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Delegation  of  Authority 

AGENCY:  Small  Biusiness  Administration. 
ACTION:  Notice  Delegating  Loan 
Approval  Authority  to  Specific  Agency 
Field  Personnel. 


SUMMARY:  This  notice  delegates 
authority  to  a  specific  Small  Business 
Administration  (SBA)  field  person  to 
approve  SBA  guaranteed  and  economic 
development  loans.  This  authority  is 
based  upon  the  education,  training,  and 
experience  of  such  person  and  is  meant 
to  expedite  Agency  action  in  processing 
loan  applications. 

EFFECTIVE  DATE:  This  notice  is  effective 
July  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Cox,  Associate  Administrator  for 
Financial  Assistance,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SVV,  Washington,  DC  20416.  Tel. 
(202) 205-6490. 

SUPPLEMENTARY  INFORMATION:  On 
December  19,  1991,  SBA  published  in 
the  Federal  Register,  a  final  rule 
aniending-§  101.3-2  of  part  101,  Title 
13,  Code  of  Federal  Regulations,  whH;h 
set  forth  a  clarified  standard  delegation 
of  authority  to  conduct  program 
activities  in  SBA  field  offices  (56  FR 
65821).  Previously  §  101.3-2  had  set 
forth  the  standard  delegation  of 
authority  to  SBA  field  personnel  as  well 
as  all  deviations  from  the  standard 
based  upon  education,  experience,  and/ 
or  training.  The  December  19,  1991. 
publication  eliminated  all  deviations  in 
favor  of  a  standard  delegation  of 
authority.  In  addition,  the  rule  provided 
authority  by  which  SBA  might,  as  it 
deemed  appropriate,  increase,  decrense. 
or  set  the  level  of  authority  for  any 
individual  SBA  field  official  in  a 
regional,  district,  or  branch  office,  based 
upon  education,  training,  or  experienc:e. 
by  publication  of  a  notice  in  the  Federal 
Register. 

The  Agency  believes  that,  when 
appropriate,  delegating  increased  levels 
of  authority  to  field  personnel  yields 
increa.sed  benefits  for  program 
participants  and  SBA.  SBA  is 
authorized  to  guarantee  up  to  90%  of  a 
loan  depending  upon  total  loan  amount. 
Further,  SBA  has  certain  authority  to 
make  direct  loans  and  economic 
development  (503/504)  loans.  As  suc;h, 
it  is  essential  that  the  Agency  have 
qualified  loan  officers  to  process 
expeditiously  and  accurately  the 
applications  submitted.  Agency  officials 
in  the  field  who  are  delegated  greater 
levels  of  authority  in  light  of  their 
additional  education,  training,  or 
experience  allow  for  loan  applications 
of  greater  amounts  being  processed 
where  both  the  lender  and  the  borrower 
are  located.  In  this  fashion,  the  loan 
applicant  and  the  lender  are  both  .served 
with  quicker  and  more  accurate 
proce.ssing,  while  the  Agency  is  served 
by  qualify  lending  and,  in  the  case  of 
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guaranteed  loans,  hekter  relations  with 
its  participating  lenders. 

This  notice  delegaies  authority  to  a 
specific  SB  A  ofGcial  to  approve 
guaranteed  and  direct  and  503/504  loan 
applications,  as  well  as  to  undertake 
other  loan  related  activities  based  upon 
experience.  The  SB/\i  OfGcer-in-Charge 
of  the  Camden  Post-<jf-Duty  has 
successhiUy  complelied  training  courses 
offered  by  the  Agency.  Such  training  in 
conjunction  with  hisfextensive 
experience  qualifies  him  to  better 
analyze  and  process  loan  applications 
and  justifies  delegating  loan  approval 
authority. 

No  standard  delegated  authority  to 
approve  SEA  guaranjeed  and  direct 
loans  and  503/504  lokns  exists  for  a 
post-of-duty  ofGce.  Itiis  notice 
establishes  the  authority  to  approve 
each  type  of  SEA  loan  at  $250,000  and 
the  authority  to  decli  ne  each  type  of 
SBA  loan  at  $750,00(1  for  the  Camden 
Post-of-Duty  Office  a  nd  only  for  that 
post-of-duty  office. 

This  delegation  of  authority  is  specific 
to  the  incumbent  anc  continues  only  so 
long  as  he  remains  ir  such  position. 

Dated:  July  8, 1994. 
lohnR-Cox, 

Associate  Administrator  for  Financial 

Assistance. 

|FR  Doc.  94-18067  File^  7-25-94;  8:45  am] 

BILUNG  CODE  S02S-01-M 


[License  No.  03/03-01S  9] 

First  Legacy  Fund,  lie;  Issuance  of  a 
Small  Business  Investment  Company 
License 


J.bnc 


On  March  5,  1993.1b  notice  was 
published  in  the  Fed^al  Register  (56 
FR  12623)  stating  that  an  application 
had  been  filed  by  Pint  Legacy  Fund. 
Inc..  1400  34th  Street.  NVV.. 
Washington.  DC,  witt  the  Small 
Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Reflations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  for 
a  license  to  operate  af  a  small  business 
investment  company, 

Interested  parties  v 
close  of  business  Apr 
their  comments  to  SBA 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  tbe  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  0^/03-0199  on  }uly 
14. 1994.  to  First  Leg^y  Fund.  Inc.  to 
operate  as  a  small  business  investment 
company. 


ere  given  until 
1  4. 1993  to  submit 
No  comments 


The  Licensee  will  be  wholly  owned 
by  Jonathan  Ledecky  and  will  have  $3 
million  (tf  private  capital. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Stnaii  Business 
Investment  Companies) 
Dated:  July  18. 1994. 
Robert  D.  StiUman. 

Associate  Administrator  for  Investment 
|FR  Doc.  94-18065  Filed  7-25-94;  8:45  am] 

BILUNG  COOC  W2S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2040] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  Chapter  35. 

SUIKWIARV:  Under  the  Refugee  Act  of 
1980.  persons  who  have  fled  their 
country  of  origin  and  cannot  return 
because  of  a  well-founded  fear  of 
persecution  may  apply  at  selected 
embassies  abroad  for  refugee  status  in 
the  U.S.  The  law  requires  that 
successful  refugee  applicants  be 
sponsored  by  private  non-profit 
voluntary  agencies  for  the  initial  period 
of  resettlement  in  the  U.S.  (8  USC 
1522(b)),  and  the  sponsoring  agencies 
need  biographical  information  on  each 
applicant  in  order  to  place  him/her  in 
an  appropriate  resettlement  site.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 
Type  of  request — Existing  collection  in 

use  without  OMB  control  number 
Originating  office — Bureau  of 

Population.  Refugees,  and  Migration 
Title  of  information  collection — Refugee 

Biographic  Data  Sheet 
Frequency — On  occasion. 
Respondents — AUens  seeking  refugee 

status  in  the  U.S. 
Estimated  number  of  respondents — 

120.000 
Average  hours  per  response — Vz  hour. 
Total  estimated  burden  hours — 60.000. 

44  U.S.C.  3504(h)  does  not  apply,  as 
no  rulemaking  is  being  conducted  in 
connection  with  this  information 
collection. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
ftt)m  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 


directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated:  July  4. 1994. 
Patrick  F.  Kennedy. 

Assistant  Secretary  for  Administration. 
(FR  Doc.  94-18150 Filed  7-25-94;  8:45  am] 

BILLING  CODE  471»-3«-«l 

Office  of  the  Secretary        • 

Public  Notice  2039] 

Delegation  of  Authority  No.  120-4 
Assistant  Secretary  for  Administration 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State  by  section  4  of 
the  Act  of  May  26,  1949  (63  Stat.  Ill: 
22  U.S.C.  2658),  as  amended,  and  by 
Title  ni  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (63 
Stat.  377.  393.  41  U.S.C  Chapter  4).  as 
amended.  I  hereby  delegate  to  the 
Assistant  Secretary  of  State  for 
Administration  the  following  authorities 
and  functions: 

1.  The  Assistant  Secretary  for 
Administration  is  authorized  to  exercise 
all  duties,  responsibilities,  and. powers 
of  the  Secretary  with  respect  to 
Department  procurement. 

2.  The  Assistant  Secretary  for 
Administration  is  hereby  designated  to 
act  as  Head  of  the  Agency  with  respect 
to  procurement.  The  Assistant  Secretary 
for  Administration  shall: 

a.  Prescribe  and  publish  the 
Department  of  State  Acquisition 
Regulation  (48  CFR  Chapter  6)  and  other 
directives  pertaining  to  procurement 
including,  but  not  limited  to,  those 
incorporated  in  48  CFR  Chapter  6. 

b.  To  the  extent  permitted  by  law. 
make  all  determinations  and  findings 
required  by  statute  or  regulation  to  be 
made  by  the  Head  of  the  Agency. 

3.  The  authority  delegated  herein 
shall  be  exercised  in  accordance  with 
the  applicable  limitations  and 
requirements  of  the  Federal  Property 
and  Administrative  Services  Art.  as 
amended;  the  Federal  Acquisition 
Regulation  (48  CFR  Chapter  1);  the 
applicable  portions  of  the  Federal 
Property  Management  Regulations  (41 
CFR  Chapter  101);  as  well  as  other 
relevant  statutes  and  regulations. 

4.  The  Assistant  Secretary  for 
Administration  is  authorized  to 
redelegate  to  qualified  employees  of  the 
Department  any  of  the  authority 
delegated  under  itents  1  and  2. 

5.  This  delegation  supplements 
Department  of  State  Delegation  No.  120   . 
(34  FR  18095)  dated  October  30. 1969. 


Dated:  June  23, 1994. 
Warren  Christopher, 

Secretary  of  State. 

(FR  Doc.  94-18151  Filed  7-25-94-8:45  ani| 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  TSP,  Inc.;  for  Issuance 
of  New  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-7-25)  Docket  49605. 


SUMMARY:  The  Department  of 
Transportation  is  directing  ail  interested 
persons  to  show  cause -why  it  should 
not  issue  an  order  (1)  finding  TSP,  Inc.,  . 
fit,  willing,  and  able,  and  (2)  awarding 
it  a  certificate  of  public  convenience 
and  necessity  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail. 

DATES:  Persons  wishing  to  file         ,         - 
objections  should  do  so  no  later  than 
August  4,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49605  a-nd  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SVV..  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis^  Air  Carrier  Fitness 
Division  (P-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590,  (202)366-9721., 

Dated:  July  20.  1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary' for  Aviation  and 

International  Affairs. 

|FR  Doc.  94-18121  Filed  7-25-94:  8:45  ami 

BILLING  CODE  4910-62-P 


Federal  Aviation  Administration 

Noise  Exposure  Map  Notice,  Friedman 
Memorial  Airport,  Hailey,  Idaho 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
map  submitted  by  Friedman  Memorial 
Airport  (SUN)  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 


and  14  CFR  Part  150  is  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effe<;tive  date  of  the 
FAA's  determination  on  the  Friedman 
Memorial  Airport  noise  exposure  map  is 
July  1,1994. 

FOR  FURTHER  INFORMATION  CONTACT; 
Dennis  Ossenkop,  FAA,  Airports 
Division.  ANM-611,  1601  Lind  Avenue 
S\V.,  Renton.  Washington,  98055^056. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  map  for 
Friedman  Memorial  Airport  is  in 
compliance  with  applicable 
requirements  of  Part  150,  effective  July 
1,1994. 

Under  Section  103  of  Title  1  of  the 
Aviation  Safety  and  Noise  Abatertient 
Act  of  1979  (herein  after  referred  to  as 
"the  Act"),  an  airport  operator  may 
subrnit  to  the  FAA  a  noise  exposure 
map  which  meets  applicable  regulations 
and  which  depicts  noncompatible  land 
uses  as  of  the  date  of  submission  of  such 
maps,  a  description  of  projetJed  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  irj 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAA)  Part 
130.  promulgated  pursuant  to  Title  1  of 
the  Act,  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  SUN.  The 
specific  map  under  consideration  if 
Figure  1.1  in  the  addendum  of  the 
submission.  The  FAA  has  determined 
that  the  map  for  Friedman  Memorial 
Airport  is  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  July  1. 
1994.  FAA's  determination  on  an  airport 
operator's  noise  exposure  map  is  limited 
to  the  determination  that  the  map  was 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 


If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noi.se 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  maps  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §150.21  of  the  FAR  Part  150,  ih.nt 
the  statutorily  required  consultation  has 
been  accomplished.  Copies  of  the  noise 
exposure  map  and  of  the  FAAs 
evaluation  of  the  map  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration. 

Independence  Avenue  SW  .  Room 

615,  Washington,  D.C. 
Federal  Aviation  Administration. 

Airports  Division,  ANM-600.  1601 

Lind  Avenue  SW.,  Renton. 

Washington.  98055-4056 
Friedman  Memorial  Airport.  Hailev. 

Idaho. 

Question'mgy  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

lissued  in  Renton,  Washington.  July  1. 
1994. 

David  A.  Field, 

Acting  Manager.  Airports  Diviston.  A\.\t-MH). 

Northwest  Mountain  Region. 

IFR  Doc.  94-18180  Filed  7-25-94,  6  -JSamj 

BILLING  CODE  4910-1 3-M 


Acceptance  of  Noise  Exposure  Maps 
for  Glendale  Municipal  Airport, 
Glendale,  Arizona 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
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determination  that  tl  e  noise  exposure 
maps  submitted  by  t]  le  dty  of  Clendale. 
Arizona  forGlendaie  Municipal  Airport 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Joise  Abatement 
Act  of  1979  (Pub.  L. '  16-193)  and  14  CFR 
Part  150  are  in  comp  iance  with 
applicable  requireme  nts. 
EFFECTIVE  DATE:  The  iffecti  ve  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  Jul  ,•  5. 1994. 
FOR  FURTHER  JNFORM/  TK5N  CONTACT: 
David  B.  Kessler,  Em  ironmental 
Specialist.  AWP-61 1,2.  Planning 
Section.  Western -Pac  i fie  Region.  Federal 
Aviation  Administra  ion,  Mailing 
address:  P.O.  Box  92i  107;  Worldway 
Postal  Center.  Los  Ar  geles.  California 
90009-2007.  Street  /  ddress:  15000 
.\viation  Boulevard,  ioom  3012. 
Hawthorne.  Califomi  a.  Telephone;  310/ 
297-1534. 

SUPPLEMENTARY  INFOf  IMATION:  This 
notice  announces  ths  t  the  FAA  finds 
that  the  noise  expcsu  re  maps  submitted 
for  Clendale  Municif  a!  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective  July 
5, 1994. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Ab:  tement  Act  of  1979 
(hereinafter  referred  o  as  "the  Act"),  on 
airport  operator  may  submit  to  the  FA.\ 
noise  exposure  maps  which  meet 
applicable  regulation  s  and  which  depict 
noncompatible  land  ises  as  of  the  date 
of  submission  of  sue  i  maps,  a 
description  of  projec  ed  aircraft 
operations,  and  the  v  ays  in  which  such 
operations  will  affecl  such  maps.  The 
Act  requires  such  ma  as  to  be  developed 
in  consultation  with  nterested  and 
affected  parties  in  thi  local  community, 
government  agencies  and  persons  using 
the.  airport. 

An  airport  operate  who  has 
submitted  noise  expc  sure  maps  that  are 
found  by  FAA  to  be  i  i  compliance  with 
the  requirements  of  I  ederal  Aviation 
Regulations  (FAR)  Pe  rt  150, 
promulgated  pursuar  t  to  Title  I  of  the 
Act.  may  submit  a  nc  ise  compatibility 
program  for  FAA  apf  roval  which  sets 
forth  the  measures  th  s  operator  has 
taken  or  proposes  for  theTeduction  of 
existmg  noncompatil  le  uses  and  for  the 
prevention  of  the  inti  oduction  of 
additional  noncompi  tibie  uses. 

The  FAA  has  comf  leted  its  review  of 
the  noise  exposure  rr  aps  and  related 
descriptions  submitti  d  by  the  City  of 
Clendale;  Arizona.  T  le  specific  maps 
under  consideration  ire  the  1994  and 
1999  Noise  Exposure  Maps  (Exhibits  1 
and  2.  respectively)  1  x:ated  after  Page  vi 
in  the  Noise  Exposur ;  Map  portion  of 
the  submission.  The  ^'\A  has 
determined  that  thesi  f  maps  for  Clendale 


Municipal  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  July  5, 
1994.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours   - 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act. " 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  Tliese  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150.  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsib^ity  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  Part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration.  800 
Independence  Avenue  SVV..  Room 
617.  Washington.  D.C.  20591. 
Federal  Aviation  Administration, 
Western-Pacific  Region.  Airports 
Division.  Room  3012.  15000  Aviation 
Boulevard.  Hawthorne.  California 
90261. 
Mr.  Timothy  F.  Ernster,  Deputy  City 
Manager,  City  of  Clendale,  Municipal 
Complex.  5850  West  Clendale 
Avenue.  Clendale.  Arizona  85301. 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  la  Hawthorne,  California  on  July  5, 
1994. 

Herman  C.  Bliss. 

Manager.  Airports  Division.  A\VP-600. 
Western-Pacific  Region. 
[FRDoc.  94-18181  Filed  7-25-94;  8:45  ami 

BILLING  CODE  4»10-13-M 

[4910-13] 

Aviation  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY;  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 
DATES:  The  meeting,  which  was 
previously  scheduled  for  August  16; 
1994,  at  1  p.m.,  will  be  held  on  August 
15,  1994  at  9  a.m.  (Please  note  change 
of  date  and  time.) 

ADDRESSES:  The  meeting  will  be  held  at 
Helicopter  Association  International. 
1635  Prince  Street.  Alexandria.  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ron  Myres,  Assistant  Executive 
Director  for  Ceneral  Aviation 
Operations,  Flight  Standards  Service 
(AFS-850),  800  Independence  Avenue 
SW..  Washington.  DC  20591.  Telephone: 
(202)  267-8150:  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION;  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Comm.ittee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisor>'  Committee  to 
discuss  general  aviation  operations 
issues.  This  rheeting  will  be  held  on 
August  15,  1994,  at  9  a.m.,  at  the 
Helicopter  Association  International 
offices  on  1635  Prince  Street, 
Alexandria.  VA.  The  agenda  for  this 
meeting  will  include  a  progress  report 
from  the  part  10^  .(Uhralight  Vehicles) 
Working  Group  and  discussions 
concerning  the  IFR  Fuel  Requirements/ 
Destination  and  Alternate  Weather 
Minimums  Working  Group  and  the 
acceptance  of  the  VHP  Navigation  and 
Communications  task. 

Attendance  is  open  to  the  interested 
public  but  maybe  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at  - 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
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calendar  days  before  the  meeting. 
Arrangements  may  be  made  by  - 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC  on -July  19. 1994. 
Ron  Myres, 

Assistant  Executive  Director  for  Ceneral 
Aviation  Operations.  Aviation  Riilemaking 
Advisory  Committee. 
IFR  Doc  94-18182  Filed  7-25-94;  8:45  ami 

BILUNG  CODE  49t1>-13-M 


Federal  h^hway  Adrmnistration 

National  Recreational  Trails  Advisory 
Committee;  Public  Meeting 

AGENCY;  Federal  Highway 
Administration  (FHWAJ.EXDT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FHWA  announces  a  ' 
pubhc  meeting  of  the  National 
Recreational  Trails  Advisory 
Committee,  as  authorized  by  the 
National  Recreational  Trails  Fund  Act 
(the  Act)  (sections  1301  through  1303  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991;  Pub.  L.  102-240, 
105  Stat.  1914,  2064).  The  focus  of  the 
meeting  will  be  to  review  the  utilization 
of  National  Recreational  Trails  funds  by 
States,  and  make  recommendations  for 
changes  in  Federal  policy  to  advance 
the  purposes  of  the  Act.  Discussion 
topics  will  include  project  planning, 
streamlining  the  project  development 
process,  alternative  funding  sources  for 
State  trail  programs,  and  trail  research. 
DATES:  The  meeting  will  be  August  24, 
1994.  from  8:30  a.m.  to  5  p.m.  m.t..  and 
August  25. 1994.  from  8:30  a.m.  to  2 
p.m.  The  m.eeting  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
Colorado  State  Parks.  1313  Sherman  St., 
Room  618.  Denver.  CO  80203.  (303) 
866-3437. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  B.  Douwes.  Federal 
Highway  Administration;  IntermodaJ 
Division,  HEP-50.  (202)  366-5013;  or 
John  K.  Kraybill,  Office  of  the  Chief 
Counsel,  HCC-31,  (202)  366-1367;  400 
SgventhSt.,  SW..  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through  . 
Friday,  except  Federal  holidays. 

(Sections  1301  through  1303,  Pub.  L.  102- 
240,  105  Stat.  1914,  2064:  23  U.S.C.  315;  49 
CFR  1.48) 

Issued  on:  July  18, 1994. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

IFR  Doc.  94-18123  Filed  7-25-94;  8:45  am] 

BILLING  CODE  4t10-22-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-63,  Notice  1] 

Vehicle  Safety  Information  for 
Consumers 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  public  meetings; 
request  for  comments. 

SUMMARY:  This  notice  announces  that 
NHTSA  will  be  holding  four  public 
meetings  to  seek  the  pubUc's  guidance 
on  the  types  of  vehicle  safety 
information  that  consumers  desire,  how 
best  to  generate  that  information,  and 
how  best  to  provide  the  information  to 
consumers.  Specifically.  NHTSA  is 
interested  in  public  comments  on  the 
possibility  of  providing  consumers  with 
information  on  vehicle  performance  in  a 
variety  of  crash  modes,  e.g..  not  only 
frontal,  but  also  side  impact  and 
rollover.  In  addition.  NHTSA  seeks 
comments  that  would  aid  in 
determining  which  method  or  methods 
of  providing  this  information  would 
best  serve  the  goal  of  educating 
prospective  vehicle  purchasers 
regarding  the  safety  performance  of  their 
vehicles. 

DATES:  Puhlic  Meetings:  Public  meetings 
to  hear  public  views  and  comments  will 
be  held  in  Des  Moines.  Iowa,  on  August 
4. 1994.  from  7:00  p.m.  to  9:00  p.m.;  in 
San  Diego.  California,  on  August  18, 
1994,  from  4:30  p.m.  to  7:00  p.m.;  in 
Tampa.  Florida,  on  September  8,  1994. 
from  4:30  p.m.  to  7:00  p.m.;  and  in 
Washington.  DC.  on  October  6.  1994. 
from  9:30  a.m.  to  12  noon. 

It  is  requested  that  those  persons 
wishing  to  make  oral  presentations  at 
any  of  the  public  meetings  contact 
Vincent  R.  Quarles  at  the  address  or 
telephone  number  listed  below  within  7 
days  prior  to  the  date  of  that  public 
meeting.    . 

Written  Comments:  Written  comments 
may  be  submitted  to  the  agency  and 
must  be  received  on  or  before  October 
21.  1994. 

ADDRESSES:  Public  Meetings:  The  public 
meetings  will  be  held  at  the  following 
locations: 

The  August  4  meeting  will  be  in  the  Iowa 
Supreme  Court  Chamliers.  Main  Floor — 
North  Wing  of  the  State. Capitol,  Des  Moines. 
Iowa. 

The  August  18  meeting  will  be  in  the  San  - 
Diego  County  Schools  Headquarters.  6401 
Lihda  Vista.  Suite  #800.  San  Diego. 
California. 

The  September  8  meeting  will  be  in  the 
Auditorium  for  District  7  of  the  Florida  State 
Department  of  Transportation.  11201  N. 
McKinley  Drive,  Tampa.  Florida. 


The  October  6  meeting  will  be  in  the 
Federal  Aviation  Administration 
Auditorium,  800  Independence  Avenue,  SW., 
Washington,  DC. 

These  facilities  are  accessible  to 
persons  with  disabilities. 

Written  Comments:  All  written 
comments  must  refer  to  the  docket  and 
notice  numbers  above  and  be  submitted 
(preferably  10  copies)  to  the  Docket 
Section,  National  Highway  Traffic 
Safety  Administration.  Room  5109.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Docket  hours  are  from  9:30  a.m. 
to  4:00  p.m  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  R.  Quaries.  Office  of  M.ir'Ket 
Incentives.  National  Highway  Traffic 
Safety  Administration.  Room  5313.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  202-366^805. 

SUPPLEMENTARY  INFORMATION: 

In  Brief 

NHTSA  will  hold  a  series  of  informal 
public  meetings.  The  meetings  will  be 
focu-sed  on  seeking  answers  to  the 
following  four  questions: 

•  What  kind  of  safety  information  is 
useful  to  vou  when  purchasing  a  car  or 
truck? 

•  How  can  thegovernment  provide 
this  information  more  effectively  to 
you?  (Brochures?  Toll-free  phone 
numbers?  Personal  computer  bulletin 
boards?  Public  Ser\ice  announcements? 
Other  medns?) 

•  In  what  formats,  media,  locations, 
and  languages  would  you  like  to  receive 
auto  safety  information? 

•  How  could  this  information  be 
presented  so  that  it  is  easily  understood 
by  consumers? 

NHTSA  will  use  the  answers  to  these 
questions  to  decide  whether  we  need  to 
refine  the  information  this  agency 
makes  available  to  consumers  and  how 
the  agency  makes  that  information 
available. 

Background 

NHTSA  is  the  agency  in  the  Federal 
government  that  is  responsible  for 
improving  motor  vehicle  safety.  The    • 
agency  believes  that  one  means  of 
improving  motor  vehicle  safety  is  to 
ensure  that  purchasers  of  new  vehicles 
have  relevant  safety  information. 

In  recent  years,  there  has  been 
increased  public  interest  in  motor 
vehicle  safety.  Increased  safety  belt 
usage,  reduced  levels  of  alcohol- 
impaired  driving,  and  attention  to 
vehicle  safety  attributes,  such  as  air  bags 
and  antilock  brakes,  are  evidence  of  this 
trend. 

Several  recent  studies  have  reaffirmed 
increasing  consumer  concern  for  safety 
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33254),  the  agency  proposed  that 
information  on  vehicle  resistance  to 
rollover  also  be  provided  to  consumers. 

The  Coast  Savings  Act,  enacted  in 
1972,  includes,  among  other  things, 
requirements  for  the  development  and 
distribution  of  comparative  information 
on  the  crashworthiness  of  motor 
vehicles.  In  1978,  the  New  Car 
Assessment  Program  (NCAP)  was 
created  to  partially  fulfill  this 
requirement.  NCAP  test  results  evaluate 
the  crash  protection  provided  to  front 
seat  occupants  by  a  vehicle's  occupant 
protection  devices.  NCAP  crash  tests 
currently  evaluate  frontal  crash 
protection  only.  Vehicles  are  crashed 
into  a  fixed  barrier  at  35  rhph,  which  is 
equivalent  to  a  head-on  collision 
between  two  identical  vehicles  each 
moving  at  35  mph.  Instrumented 
dummies  register  forces  and  impacts 
during  the  crash.  That  information  is 
used  by  NHTSA  to  predict  potential 
head,  chest  and  leg  injuries.  In  prior 
years,  NHTSA  also  provided 
information  on  the  integrity  of  the  fuel 
sy.stem  and  the  ability  of  windshields  to 
enhance  occupant  protection. 
Approximately  35-40  passenger 
vehicles  (cars,  pickup  trucks,  vans,  and 
sport  utility  vehicles)  are  tested  each 
year  in  NCAP,  and  the  test  results  are 
made  available  to  the  public  through 
news  releases,  and  publication  in 
popular  consumer  magazines. 

NCAP  in  NHTSA 's  most  popular  and 
successful  vehicle  safety  consumer 
information  program,  based  on  the 
volume  of  calls  to  the  agency,  media 
attention,  and  the  use  of  NCAP  data  by 
numerous  consumer  and  insurance 
organizations.  Several  manufacturers 
have  informed  the  agency  that  they  view 
it  important  to  perform  well  in  the 
NCAP  tests,  even  though  there  is  no 
regulatory  requirement  to  do  so.  The 
decline  in  the  injury  scores  in  NCAP 
tests  over  time  for  all  manufacturers,  as 
reported  in  Report  on  the  Historical 
Performance  of  Different  Auto 
Manufacturers  in  the  New  Car 
Assessment  Program  Tests,  NHTSA, 
August  1993,  can  be  attributed  partially 
to  NCAP. 

Report  to  Congress 

In  order  to  provide  interested  parties 
with  NHTSA's  most  recent  public 
statements  on  the  provision  of  vehicle 
safety  information,  the  agency  believes 
it  would  be  useful  to  summarize  a 
recent  report  to  Congress  which  is 
relevant  to  this  subject.  On  December  8, 
1993,  in  response  to  the  House  and 
Senate  Appropriations  Committees,  the 
agency  submitted  a  report  to  Congress 
on  NCAP.  This  report,  which  is 


available  in  NHTSA's  public  docket, 
sets  forth: 

•  The  results  of  an  18-month  study  to 
assess  consumer  and  media  needs  and 
preferences  for  better  understanding  and 
more  effective  use  of  NCAP  data.  These 
included  a  summary  of  several 
consumer  focus  group  and  media 
studies.  These  studies  indicated  thai 
consumers  and  the  media  desire 
comparative  safety  information  on 
vehicles,  a  simplified  NCAP  format  to 
better  understand  and  utilize  the  crash 
test  results,  and  expansion  of  NCAP  to 
include  other  crash  modes,  such  as  side 
crashes  and  rollovers.  Plans  for' 
implementing  the  findings  of  these 
studies  are  included  in  that  report. 

•  Studies  of  real-world  crasnes  versus 
NCAP  crash  tests.  These  studies 
conclude  that  NCAP  test  conditions 
approximate  real-world  crash 
conditions  covering  a  major  segment  of 
the  frontal  crash  safety  problem. 
NHTSA  also  concluded  that  there  is  a 
significant  correlation  between  NCAP 
results  and  real-world  fatality  risks  for 
restrained  drivers.  In  high-speed  frontal, 
crashes,  fatality  risks  to  restrained 
drivers  of  cars  that  perform  well  in 
NCAP  may  be  as  much  as  30  percent 
lower  than  fatality  risks  to  restrained 
drivers  of  cars  that  do  not  perform  well 
in  NCAP.  A  more  detailed  report  on  this 
subject,  titled  Correlation  of  NCAP 
Performance  with  Fatality  Risk  in 
Actual  Head-On  Collisions  has  been 
published  by  the  agency,  and  is  also 
available  in  the  NHTSA  public  docket. 
Public  comments  were  separately 
sought  on  that  report  (see  59  FR  1586. 
January  11,  1994). 

The  December  1993  congressional 
report  also  includes  a  review  of  NCAP 
historical  performance  and  the 
following  future  goals: 

•  Reach  a  larger  population  with 
simplified  data  that  will  assist 
consumers  in  their  vehicle  purchases. 

•  Expand  the  collection  of  safety 
information  by  utilizing  the  additional 
injury-measuring  capabilities  of  the 
more  advanced  Hybrid  III  dummy. 

•  Expand  NCAP  to  provide 
comparative  side  impact  information  to 
consumers  along  with  the  frontal  NCAP 
information. 

•  Monitor  rollover  safety  activities  to 
determine  the  potential  for  providing 
consumers  with  comparative 
information  on  levels  of  protection  in  a 
rollover  crash  and  on  vehicle  roll 
stability. 

January  3. 1994,  Request  for  Comments 

NHTSA  published  a  notice  in  the 
Federal  Register  on  January  3.  1994,  (59 
FR  104),  to  request  comments  on 
whether  NHTSA  should  convene  a 
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public  meeting  to  review  and  discuss 
NCAP  issues.  Comments  were  solicited 
on; 

(1)  The  desirability  and  need  for  such 
a  public  meeting;  and 

(2)  The  topics  for  consideration  if  a 
meeting  is  conducted.  Suggested  topics 
included  all  items  that  were  discussed 
in  the  Congressional  report  and  others, 
.such  as — 

(A)  Additional  frontal  crash  modes 
and/or  hi^er  frontal  test  speeds. 

(B)  Additional  injury  measures, 

(C)  Whether  crashworthiness 
assessment  programs  should  precede  or 
follow  the  rulemaking  process,  and 

(D)  Review  of  the  simplified  NCAP 
format. 

Response  to  Jannary  3, 1994,  Request 
for  Comments 

Comments  were  received  from  three 
automobile  manufacturers  (Toyota. 
Volkswagen  (VW).  and  Volvo),  two 
automobile  manufacturer  associations 
(Association  of  International 
Automobile  Manufacturers  (AlAM),  and 
the  American  Automobile 
Manufacturers  Association  (AAMA)). 
the  Insurance  Institute  for  Highway 
Safety  (IIHS),  and  four  other  interest 
groups  (Advocates  for  Highway  and 
Auto  Safely  (Advocates),  Center  for 
Auto  Safety  (CFAS),  Institute  for  Injury 
Reduction,  and  Public  Citizen). 

All  commenters  supported  a  public 
meeting,  Toyota  opposed  the  expansion 
of  NCAP.  urging  the  agency  instead  to 
provide  consumers  with  informatiori  on 
specific  vehicle  safety  features.  VW 
stated  that  NCAP  expansion  is 
premature,  while  Volvo  said  that 
vehicle  safety  is  more  complex  than  can 
be  represented  by  single  tests  at  a  single 
speed,  etc.  Conversely,  Advocates, 
CFAS,  and  IIHS  favor  expansion  of 
NCAP  to  other  crash  modes  and  speeds. 

The  automobile  industry  generally  felt 
that  new  NCAP  activities,  such  as 
different  test  speeds,  injury  criteria,  or 
crash  modes,  should  be  preceded  by 
rulemaking  notices  to  amend  existing, 
or  to  add  new.  safety  standards 
regulating  the  same  aspect  of 
performance.  However.  Advocates 
argued  that  NCAP-type  consumer 
information  programs  should  precede 
formal  rulemaking. 

In  commoits  on  the  new  "star"  rating 
system,  a  system  intended  to  translate 
complex,  quantitative  test  dummy 
"injury"  readings  into  an  easily 
understood  format.  Toyota  questioned 
the  validity  of  oombining  head  and 
chest  dummy  injury  readings  into  a 
single  measure.  VW  stated  that  it  found 
the  new  rating  system  more  acceptable 
than  the  previous  format.  IIHS  had 
reservations  e^mnt  the  new  star  system 


because  it  believes  that  consumers  may 
not  fully  understand  that  it  can  only  be 
used  to  compare  vehicles  in  the  same 
weight  class.  CFAS  stated  that  the 
system  could  be  improved  and  should 
also  reflect  leg  injuries. 

Several  comments  were  provided  on 
using  additional  or  different  injury 
criteria.  Toyota  and  VW  stated  that  the 
biofidelity  of  additional  injury  levels 
has  not  been  established.  IIHS  said 
NHTSA  needs  to  reassess  its  current 
NCAP  injury  criteria,  given  the 
widespread  use  of  air  bags.  CFAS 
suggested  using  the  additional  injury- 
predicting  capability  of  the  Hybrid  HI 
test  dummv. 

CFAS  also  suggested  that  NHTSA 
publish  make/model  Fatal  Accident 
Reporting  System  data,  which  includes 
the  effects  of  who  is  driving  the  vehicle 
and  where  and  how  it  is  driven — as 
compared  to  NCAP  which  is  a  pure 
vehicle  rating — and  consider  providing 
consumer  information  on  window 
stickers.  It  also  suggested  that  NHTSA 
define  the  audience  for  NCAP  data. 

Public  Meetings 

To  take  advantage  of  the  heightened 
consumer  interest  in  safety,  as  well  as 
in  response  to  the  public  comments  to 
its  January  3. 1994,  notice,  the  agency 
believes  it  is  timely  to  convene  a  series 
of  public  meetings  to  discuss  what  types 
of  vehicle  safety  information  consumers 
desire,  and  how  that  information  can 
best  be  provided.  The  agency  is  holding 
several  meetings  in  geographically 
dispersed  locations,  to  obtain 
participation  fr«m  diverse  groups.  In 
particular,  NHTSA  points  to  the  above- 
mentioned  surveys  and  CFAS' 
suggestion  that  the  agency  define  its 
audience  for  vehicle  safety  information. 
These  meetings  are  consistent  with  and 
responsive  to  Secretary  Peiia's  Strategic 
Plan  for  the  Department  of 
Transportation.  In  that  Plan,  the 
Secretary  established  goals  and 
objectives  to  promote  safe  and  secure 
transportation,  to  put  people  first  and  to 
develop  continuous  customer  feedback 
to  refine  the  services  we  are  providing. 
These  public  meetings  constitute  a 
portion  of  NHTSA's  activities  to 
implement  the  Secretary's  Plan. 

In  a  Notice  of  Proposed  Rulemaking  to 
provide  rollover  stability  information, 
published  June  28.  1994  (59  FR  33254). 
the  agency  is  also  seeking  to  provide 
expanded  vehicle  safety  information  to 
consumers  prior  to  their  purchasing  a 
vehicle.  The  agency  believes  that 
window  stickers,  or  other  types  of  point- 
of-sale  information  (such  as  consumer 
brochures,  access  to  infofmation  via 
personal  computers,  FAX-back 
machines,  and  other  current  technology) 


may  be  an  effective  means  of  reaching 
prospective  vehicle  purchasers.  But 
other  means,  such  as  providing 
information  at  other  central  locations, 
such  as  libraries,  may  also  be  desired.  (It 
should  be  noted  that  the  agency  has 
previously  proposed  that  NCAP  frontal 
crash  information  be  provided  on 
vehicle  window  stickers,  see  46  FR 
7025,  January  22, 1981.)  The  agency  also 
wishes  to  point  out  that  it  may  not  need 
to  continue  to  conduct  NCAP  activities, 
if  point-of-sale  or  other  forms  of 
information  are  provided  by 
manufacturers,  because  the  current  type 
of  NCAP  test  would  simply  duplicate 
manufacturer-conducted  tests.  NHTSA 
encourages  participants  to  focus 
attention  on  these  issues. 

The  agency  wants  the  public  meetings 
to  have  the  maximum  possible  level  of 
public  participation  from  a  cross-section 
of  the  local  community.  A  sponnl  effort 
will  be  made  to  attract  average  cuizens 
who  may  not  normally  be  inclined  to 
participate  in  these  meetings,  but  whose 
views  will  be  especially  valuable  in  this 
process.  The  meetings  will  be  purposely 
informal  to  encourage  participation  and     • 
candid  comments.  The  meetings  have 
also  been  scheduled  at  times  that  are 
more  convenient  for  average  citizens. 

While  advance  notice  of  those 
desiring  to  participate  in  the  meetings  is 
requested,  it  is  not  required.  NHTSA 
will  attempt  to  provide  sufficient  time 
for  all  individuals  desiring  to  participate 
to  do  so. 

Public  Comments 

The  agency  invites  written  comments 
from  all  interested  parties.  The  agency 
notes  that  participation  in  the  public 
meeting  is  not  a  prerequisite  for  the 
submission  of  written  comments.  It  is 
requested  but  not  required  that  10 
copies  of  each  wxitten  comment  be 
submitted. 

No  comment  may  exceed  15  pages. 
(40  CFR  553.21).  Attachments  may  be 
submitted  in  addition  to  the  15-page 
maximum  comment.  This  limitation  is 
intended  to  encourage  commenters  to 
present  concise  arguments. 

If  a  commenter  wishes  to  submit 
specified  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Sectioa.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
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[Docket  No.  94-46;  Notice  2] 

Determination  that  Nonconforming 
1988  Volkswagen  Qolf  Passenger 
Cares  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1988 
Volkswagen  Golf  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1988 
Volkswagen  Golf  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1988 
Volkswagen  Golf),  and  they  are  capable 
of  being  readily  modified  to  conform  to 
the  standards. 

DATES:  The  determination  is  effective 
July  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-36B-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  deterjninations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 


it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors  of  Kingsville,  Maryland 
(Registered  Importer  R-90-006) 
petitioned  NHTSA  to  determine 
whether  1988  Volkswagen  Golf 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  June  2,  1994  (59  FR  28589)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
80  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1988  Volkswagen  Golf  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1988  Volswagen  Golf  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  modified  to  conform  1o 
all  applicable  Federal  motor  vehicle 
.safety  standards. 

Authority:  49  U.S.C.  30141(a)(l)|A)  and 
(b)(1);  49  CFR  593.8;  delegations  ofauthori.lv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  (uly  21.  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
(FR  Doc  94-18122  Filed  7-25-94:  8:45  am| 
BILUNG  COOE  4910-69-M 


Research  and  Special  Programs 
Administration 

(Notice  No.  94-7] 

Safety  Advisory;  High  Pressure 
Aluminum  Seamless  and  Aluminum 
Composite  Hoop-Wrapped  Cylinders 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice. 
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SUMMARY:  RSPA  is  aware  of  ruptures 
involving  two  iX)T-3AL  cylinders  made 
of  aluminum  alloy  6351-T6.  Cylinder 
ruptures  pose  a  risk  of  death,  serious 
personal  injury,  and  property  damage. 
The  purpose  of  this  notice  is  to  advise 
owners  of  certain  cylinders  made  of 
aluminum  alloy  6351-T6  to  follow  the 
precautionary  measures  outlined  in  this 
notice.  RSPA  also  seeks  information  on 
ruptures  involving  other  cylinders  made 
of  aluminum  alloy  6351-T6. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Hochman  or  Gopala  K. 
Vinjamuri,  telephone  (202)  366-4545. 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.  Washington,  IX 
20590-0001.  Office  hours  are:  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  holidays. 

SUPPLEMENTARY  INFORMATION:  RSPA  has 

been  notified  of  the  rupture  of  two 
DOT-3AL  aluminum  cylinders  made  of 
aluminum  alloy  6351-T6.  The  first 
cylinder  rupture  occurred  in  Deer  Park, 
Texas.  This  cylinder  was  manufactured 
in  1977  and  was  part  of  a  self-contained 
breathing  apparatus  (SCBA)  unit.  It 
ruptured  while  being  filled  to  its 
marked  service  pressure  of  2216  pounds 
per  square  inch  gauge  (psig).  The  second 
cylinder  rupture  occurred  in  North 
Miami.  Florida.  This  cylinder  was 
manufactured  in  1982  and  was  part  of 
a  self-contained  underwater  breathing 
apparatus  (SCUBA)  unit.  It  ruptured 
while  being  filled  to  its  marked  service 
pressure  of  3000  psig.  The  person  filling 
the  SCUBA  cylinder  sustained  serious 


injury.  In  both  ruptures,  a  piece  of  the 
cylinder  neck  separated  from  the 
cylinder. 

RSPA  estimates  that  approximately 
seven  million  cylinders  have  been 
manufactured  using  aluminum  alloy 
6351-T6.  RSPA  presently  does  not 
know  which  cylinders  among  this 
population  have  the  potential  for  similar 
failure.  Cylinders  made  of  aluminum 
alloy  6351-T6  are  known  to- be 
susceptible  to  sustained  load  cracking 
(SLC)  in  the  neck  and  shoulder  area  of 
the  cylinder.  Extensive  research,  testing 
and  analysis  have  been  performed  on 
cylinders  made  of  aluminum  alloy 
6351-T6  to  determine  any  correlation 
between  SLC  and  the  probability  of 
rupture.  Findings  indicated  that 
cylinders  with  a  marked  service 
pressure  below  4000  psig  failing  due  to 
SLC  would  leak  and  not  rupture. 
Present  data  are  inconclusive  as  to  why 
the  two  cylinders  noted  here  ruptured 
instead  of  leaked.  RSPA  is  continuing  to 
investigate  the  incidents. 

Aluminum  cylinders  are  widely  used 
in  industrial,  medical,  SCUBA  and 
SCBA  services.  Aluminum  alloy  6351- 
T6  has  been  used  in  the  manufacture  of 
the  following  DOT  high  pressure 
cylinders: 

1.  Cylinders  (seamless  aluminum) 
marked  "DOT  3AL",  including  those 
marked  with  "DOT  3AL"  above  or  near 
one  of  the  following  exemption  or 
special  permit  numbers: 

6498 
7042 
8107 
8364 
8422 


2.  Composite  cylinders  (aluminum- 
lined  with  hoop-wrapped,  fiber- 
reinforced  plastic)  marked  with  one  of 
the  following  exemption  numbers: 

7235 
8023 
8115 

To  RSPA's  knowledge,  no  cylinders 
have  been  manufactured  under  the 
exemption  or  special  permit  numbers 
listed  above,  except  DOT-E  7235,  since 
1984.  Any  cylinder  marked  with  one  of 
these  exemption  or  special  permit 
numbers  most  likely  is  made  of 
aluminum  alloy  6351-T6.  (DOT-E  7235 
cylinders  are  discussed  more  fully 
below.)  If  in  doubt,  contact  the  cylinder 
■manufacturer  or  distributor  to  identify 
the  material  of  construction. 

The  primary  domestic  manufacturers 
of  DOT-3 AL  cylinders  currently  in 
service  are  Luxfer  USA;  Walter  Kidde 
Co.;  Cliff  Impact  Division  of  Parker 
Hannifer  Corporation;  and  Catalina 
Cylinders,  a  division  of  Aluminum 
Precision  Products  Inc.  Luxfer  USA  is 
the  only  manufacturer  of  DOT-E  7235 
cylinders.  Between  1987  and  1989, 
Luxfer  USA  discontinued  using  alloy 
6351-T6  and  changed  to  alloy  6061-T6 
for  DOT-3AL  cylinders  and  EXDT-E 
7235  cylinder  liners.  Cylinders 
manufactured  from  alloy  6061-T6  are 
not  believed  to  be  susceptible  to  SLC; 
therefore,  they  are  not  subject  to  this 
advisory  notice.  According  to  Luxfer 
USA  data,  the  following  types  of 
cylinders  stamped  as  manufactured  by 
Luxfer  USA  before  the  dates  indicated 
below  likely  are  made  from  alloy  6351- 
T6. 


DOT 


Spec.  SAL 

Do 

Do 

Do 

Do 

Do 

Do 


Service  and  type  cylinder 


CO2 


Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 
Da. 
Do. 
Do. 

Do. 


2.18  lb 

10  lb 

5  lb 

151b 

20  and  35  lb 

50  lb 

7,  Band  13cu« 

SCBA 

13.3  cu.  ft „ 

15  cu.  ft 

26  cu.  ft : 

45  cu  ft 

30  and  63  cu.  ft 

SCUBA 

40  cu.  ft 

50  and  92  cu.  ft  

72  and  100  cu.  ft  

80  cu.  ft 

• 

80.8  cu.  ft : 

Part  rx). 


Medical  Oi 


C1.2.  C1.5 

C2-18 

CIO 

05 

015 

C20.  035 

O50 

L7.  L8,  LIS 

L1S-30 
L15 
L26 
L45 

S30.  863 

840 

850.  892 
872,  8100 
880 
880.8 

M9 


Date  mfd. 


1-89 

11-88 

8-88 

6-88 

11-87 

4-88 

2-88 

9-87 
5-88 
1-89 
2-88 

11-87 

5^8 
6-88 
4-83 
8-87 
1-88 
5-87 

1-88 
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DOT 


D» 

Do 

Do 

Do 

Do 

Do 

-7235  - 


Service  and  type  cyfinder 


DandE 


Industrial 


22  and  1  >Ocu. 

33cuft 

60  and  1^  cu.  ft 

88cu.n 

Service  Pressures  2016  and  3000  psig 

Service  Pressure  4500  psig  


DOT 


lUoi 


bt  fore  i 


lira 


7  235( 


All  Walter  Kidde 
of  which  production 
1990,  are  made  of  a 
Impact  DOT-SAL  cyli 
from  alloy  B351-T6 
which  time  Cliff  !mpa^ 
alloy  6061-T8.  Cafal 
not  produce  any  DOT 
from  allov  635i-T6; 
manufactured  by  Cata 
subject  to  this  notice 

Until  detemiined  ot 
DOT-3AL  or  DOT-E 
should  be  assumed  to 
635T-T6,  if  it  was: 

1.  Manufactunxl  by 
before  the  applicable 
chart  above; 

2.  Manufactured  by 
before  July  1990; 

3.  Manufactured  by 
company  in  the  Uuitec 
excluding  Catalina,  be 
i990;  or 

4.  Manufactured 
States. 

For  aid  in  determinin); 
cylinder  is  constnictec 
T6,  contact  the  cylind* 
distributor.  RSPA  will 
information  as  it 

Any  person  who  owfs, 
retests  an  affected  cyli 
the  following  p 

l.Donot  fin  the 
than  the  marked  servit^ 
except  during  a  hyd 

2.  Do  not  fill  a  cyli 
its  required  refest  date. 

3.  Do  not  use  a  SCUI  A 
cylinder  that  is  beyonr 
retest  date. 

4.  Whenever  you 
vahe,  visually  inspect 
cyhnder  neck  and  shoi 
cracks.  Any  evidence 
crack-like  defect  may 
evaluation.  Contact  the 
distributor  or  manu 
procedure  to  be  used  ii 
visual  inspection  and 
criteria.  For  guidance 
Luxfer  USA  cylinders 
USA  Limited,  Cu.stome- 
Departfnent,  TO  Box 
92517,  tetf^one  {909) 


'-3AL  cylinders, 
(^sed  in  January 
6351-T6.  aiff 
iders  were  made 
July  1990,  at 
changed  to 
Cylinders  did 
3AL  cylinders 
tl  erefore,  cylinders 
ina  are  not 


erwisc,  any 
cylinder 
)e  made  of  alloy 


^uxfer  USA 
c  ate  listed  in  the 

illiff-lmpact 


iny  other 
States, 
ore  February 


out  iidetbe  United 


becor  les 


jrecautji  ns: 


whether  a 
with  allay  6351- 
■  manufacturer  or 
jrovide  further 
available. 
,  uses,  nils  or 
der  should  take 


cylipder  to  greater 

pressure, 
rotatic  test, 
inejer  that  is  beyond 

orSCBA 
its  required 

renlove  the  cylinder 
he  interior  of  the 
Ider  area  for 
a  crack  or 
uire  further 
cylinder  retester, 

for  the 
performing  the 
rejection 
inspecting      • 
:ontact  Luxfer 
Service 

Riverside  CA 
B84-«  10. 


nq 


fadurer 


f>r 


■on 


53  DO 


RSPA  wishes  to  reiterate  two  previous 
advisories  it  has  issiied  regarding  DOT- 
E  7235  cylinders.  On  August  15.  1985, 
RSPA  published  an  exemption-related 
notice  (Notice  85-4,  50  PR  32944}  to 
alert  users  that  any  cyhnder  marked 
DOT-E  7235,  with  a  service  pressure  of 
4500  psig  and  not  equipjjed  with  a 
neckring  was  required  to  be  removed 
from  service  by  October  1.  IL'HS.  On 
March  24, 1993,  RSPA  published  a 
safety  advisory  notice  [Notic-e  93-a,  58 
FR  158951  after  being  notified  of  the 
rupture  of  a  cylinder  authorized  under 
DOT-E  7235  that  had  not  been  fitted 
with  a  neckring.  Cylinders  properly 
fitted  with  the  required  neckring  are  not 
susceptible  to  rupture.  That  notice 
stated  in  part: 

Persons  finding  cylinders  without  the 
required  neckring  should  immediately 
take  the  following  precautions. 

1.  If  a  cylinder  has  been  filled,  its 
entire  contents  should  be  vented  in 
order  to  relieve  internal  pressure. 

2.  The  vented  cylinders  should  be 
segregated  from  all  other  cylinders  by 
being  placed  in  a  secured  area  and 
marked  conspicuously  with  a  tag 
bearing  the  notation  "Do  Not  Use"  «r 
similar  warning. 

3.  Under  no  circumstances  should  any 
of  the  cylinders  in  question  be  sold  or 
otherwise  transferred,  filled,  refilled  or 
used  for  any  purpose. 

Once  the  above  procedures  have  been 
taken,  persons  finding  cylinders  without 
neckrings  should  contact  the  ccMnpany, 
or  distributor  from  whom  they  were 
purchased,  for  their  disposition. 

Any  person  who  is  aware  of  the 
rupture  of  any  DOT-3AL  cylinder  or 
any  other  cylinder  manufactured  from 
aluminum  alloy  6351-T6,  whether  the 
incident  was  domestic  or  foreign,  is 
requested  to  contact  RSPA  as  soon  a.s 
possible. 

Ls-sued  in  \.Va:;h  Jn>;ton,  Dt:  im  \aty  20.  1<»4, 
Alan  1.  Roberts, 

Associate  Adoiinistwtor  fur  Hazardous 
Materials  Safety. 

jFR  Doc  94-18192  Fil»id  7-25-SM;  8:45  am| 
Ba.lM6  COM  «t«-60-*>      . 


Part  na 


MO.  ME 

N22.  N150 
N33 

N60.  N122 
N88 


Datemfd. 


12-87 

11-«8 
12-87 
12-88 
8-89 
See  t>ekMw 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
■  Review 

July  18,  1994. 

The  Department  of  Treasury  hns 
submitted  the  following  pwiblic 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Trea.sury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Wa,shington,  DC  20220. 

Financial  ^tanagement  Service  (FMS) 

OMB  Number  1510-0028 

Form  Number:  POD  1 34 

Type  o//?ev7ew;  Extension 

Title:  Release  Form 

Description:  This  form  is  used  by 
eligible  recipients  of  a  postal  savings 
account  of  a  deceased  depositor  (o 
transfer  their  rightful  share  to  another 
person. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  20 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  On  oiTcasion, 
Other  (as  needed) 

Estimated  Total  Reporting  Burden:  10 
hours 

Clearance  Officer:  Jacqueline  R.  Perry 
1301)  344-8577,  Financial 
Management  Service,  3361-L  75th 
Avenue,  Landover,  MD  20785 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Managenient  and 
Budget.  Room  10226.  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Hotlaod, 

Departmental  Rcports-Uamigement  f^icet: 

IFR  Doc  94-18079  Filed  7-25-94;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  18,  1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0175 

Form  Number:  IRS  Form  4626 

Type  of  Review:  Revision 

Title:  Alternative  Minimum  Tax — 
Corporations  (including 
environmental  tax) 

Description:  Form  4626  is  used  by 
corporations  to  calculate  their 
alternative  minimum  tax  and 
environmental  tax. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100.000 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper: 
Recordkeeping — 18  hr.,  25  min. 
Learning  about  the  law  or  the  form — 

14  hr.,  18  min. 
Preparing  and  sending  the  form  to  the 
IRS— 15  hr.,  14  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,794.000 
hours 

OMB  Number:  1545-0770 

Regulation  ID  Number:  FI-182-78 
NPRM 

Type  of  Review:  Extension 

Title:  Transfers  of  Securities  Under 
Certain  Agreements 

Description:  Section  1058  of  the  Internal 
Revenue  Code  provides  tax-  free 
treatment  for  security  lending 
transactions.  A  written  agreement  is 
necessary  to  verify  the  existence  of 
such  lending  agreement  lenders  of 
securities  are  affected. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Non-profit  institutions 

Estimated  Number  of  Respondents: 

11,742 
Estimated  Burden  Hours  Per 

Respondent:  5  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 
9.781  hours 


Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  94-18080  Filed  7-25-94:  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  19, 1994. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0675 

Form  Number:  IRS  Form  1040EZ 

Type  of  Review:  Resubmission 

Title:  Income  Tax  Return  for  Single  and 
Joint  Filers  With  No  Dependents 

Description:  This  form  is  used  by  certain 
individuals  to  report  their  income 
subject  to  income  tax  and  to  figure 
their  correct  tax  liability.  The  data  is 
also  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and 
are  also  for  general  statistical  use. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  21.755,603 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 5  min. 
Learning  about  the  law  or  the  form — 

49  min. 
Preparing  the  form— 1  hr.,  20  min. 
Copying,  assembling  and  sending  the 
form  to  the  IRS— 1  hr.,  15  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  38,929.046 
hours 

Clearance  Officer:  Garrick  Shear  {202) 
€22-3869,  Internal  Revenue  Sen-ice. 
Room  5571. 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224 


OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  DC 
20503 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer 

IFR  Doc.  94-18081  Filed  7-25-94;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

July  19, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirenient(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be. 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NVV..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  iVu/nber:  1545-1350 

Form  Number:  IRS  Form  9465 
Type  of  Review:  Revision 

Title:  Installment  Agreement  Request 

Description:  This  form  will  be  used  by 
the  public  to  provide  identifying 
account  information  and  financial 
ability  to  enter  into  an  installment 
agreement.  The  form  will  be  used  by 
IRS  to  establish  a  payment  plan  for 
taxes -owed  to  the  Federal 
government,  if  appropriate,  and  to 
collect  the  application  fee. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
2.500.000 

Estimated  Burden  Hours  Per 
Respondent: 
Learning  about  the  law  or  the  form — 

2  min. 
Preparing  the  form— 31  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
2,200,000  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571.  1111  Constitution 
Avenue.  NW..  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
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Lois  K.  ttoUaid. 

Departmental  Rfports  JMoi  Offiment  Officer. 
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Public  tnformation  Collection 
Requirements  Submitted  to  0MB  for 
Review 


Ju)v  19.  1994. 

The  Department  of 
submitted  the  followin 
information  collection 


Ti  eas 


rijqi 


fern 


1040 

Sc^  A  ...._„j:__. 

Sch.  B  

Sch.  C  

Sch  C-EZ 

Sch.  D 

Sch.  E  

Sch  Etc 

Sch.  F: 

CashMetfwd  .. 

Acc/ual  MettKxJ 

Sch.  R  

Sch.  SE. 

Short 

Long 


3 
2 
3< 
6 
4( 
0 
2 
0 


rKiurs.  8  minutes 

rioufS.  32  mjnules  ._.. 

minutes  

lours,  26  mtr>utes  ._.. 

mrrutes _ 

lours,  51  mtfiutes 

XMxs,  52  muxAes 

xxjrs 


4  hours,  2  minutes 
4  lours,  22  minutes  . 
2<jmifH/fes 


2t 

2€ 


Frequency  of  Res  pons  f 
Estininttid  Total  Reporti 

Recordkeeping  Burdei 

hours 

OMB  .\umber:  1.'>4,'>-I27t) 
Regulation  ID  Numbtfr: ,  „ 
Type  nfRe\new:  Extensie  n 
Title:  Gasoline  Excise  Tapt 
Description:  Gasoline  re 

terminal  operators,  ch 

companies  and  gasohi 

notify  each  other  of  fh 

status  and/or  intendet 

product  before  transactions 

made  tax-free. 
Respondents:  Bu.sines.s«< 

profit.  Small  bu.iint^sst 

organizations 
Et^timated  Number  of  Rel^pondent 

3,050 
Estimated  Burden  Hours.  iPfr 

Respondent:  12  minuti  s 
Frequency  of  Response:  (  hi  o«  casion 
Estiinaled  Total  Reportir^  Burden:  .l.'ib 

hours 
Clearance  Officer:  Carrie  i  Shtuir  (202) 

622-3869,  hitemai  Re\  enue  Servii:H, 

Room  5571, 1111  Constitution 

Avenue.  NW.,  Washinj  ton,  DC  20224 
OMB  Reviewer:  Milo  Sur  derhnuf  |202) 

3«J5-7340,  Office  of  M^r^aement  and 


ury  has 
public 
ijquiremeritl.s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionts)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Numhen  1545-0074 


Form  Number:  IRS  Form  1040, 
Schedules  A,  B,  C,  C-EZ,  D,  E,  EIC,  F, 
R,  and  SE 

Type  of  Review:  Revision 

Title:  U.S.  Individual  Income  Tax 

Return 
Description:  This  form  is  used  by 
individuals  to  report  their  income  tax 
and  compute  their  correct  tax 
liability.  The  data  is  used  to  verify 
that  the  items  reported  on  the  form 
are  correct  and  are  also  for  general 
statistical  use. 
Respondent';:  Individuals  or  households 
Estimated  Number  of  Respondents/ 
Recordkeepers:  fi5,740,664 


Estimated  Burden  Hours  Per  RESPONDEr4T/RECORDKEEPER 


Recof(*eepw>g 


minutes 
minufes 


Learning  about  the  law  or 
the  torm 


2  hours,  53  nwxrtes 

0  hours,  20  minutes 
8  minutes 

1  hour,  10  mtnutes 
4  mirujtes 

0  hours.  42  minutes 

1  hour,  7  minutes  .. 

2  minutes  

0  hours,  35  minutes 
0  tiours,.25  minutes 
15  minutes 

13  minutes 

22  minutes _ 


Preparing  the  form 


4  hours,  47  minutes 

1  hour,  10  minutes  . 

17  minutes 

2  t)ours,  5  minutes  ... 

18  minutes 

1  tiouf,  1  minute  

1  tKuw,  16  minutes  .. 
4  inirujtes 


t  tiouf,  14  minutes 
1  hour,  19  minutes 
22  rmm/tes  


Copying,  asserr*ting,  and 

sending  the  form  to  ttie 

loriM 


1  hour,  29  minutes. 

0  hours,  27  minutes. 

20  minutes. 

0  hours,  35  minutes. 

20  minutes. 

0  hours,  41  mtmjtes. 

0  hours,  35  minutes. 

20  minutes. 

0  hours,  20  mimrtes. 
0  hours,  20  mirHiles. 
35  minutes. 


11  m»»uies 14  mmules. 

34  minutes  20  minutes. 


\nnuntly 
1.099.783.736 


fS-1 20-90  Final 


ners,  traders, 
I  mirai 
blendt!rs  miust 
ir  regi.stration 
uses  of 
s  may  be 

or  other  for- 
s  or 


Budget,  Room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503 
Lois  K.  Holland 

DeparUnentol  Huporti  hdumigement  (Jfficer 
IFR  Doc  94-18083  Filwl  7-2.V-94.  8:45  am| 
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Pertormance  Review  Board 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Notice. 


SUMMARY:  This  notice  lists  the 
membership  to  the  Departmental 
Offices'  Performance  Review  Board 
(PRB)  and  supersedes  the  list  published 
in  58  FR  156  dated  August  16,  1993,  in 
a«:ordaace  with  5  U.S.C  4314(<;)(4). 
The  piirpo.se  of  the  PRB  is  to  review  the 
performan«»  ot  member  of  the  .Senior 
Executive  Service  and  make 
recommendations  regarding 
performance  ratings,  performance 
awards,  and  other  personnel  actions. 

The  name  and  titles  of  the  PRB 
n)t?niheps  are  as  follows: 


)oan  Affleck-Smith — Director,  Office  ol 

Thrift  Institutions  Oversight  and 

Policy 
)ohn  H.  Auten— Director,  Office  of 

Financial  Analysis 
William  E.  Barreda — Deputy  Assistant 

Sw:retan'  (Trade  and  Investment 

Policy)  ' 
Ralph  L.  Bayrer— Dirmnor,  Offiix^  of 

Synthetic  Fuels 
Kurt  Campbell— Special  Assistant  to  the 

Under  Secretary  for  International 

Affairs 
Richard  S.  Camell— Assistant  Seijetary 

(Financial  Institutions) 
Joyce  H.  Carrier — Deputy  Executive 

Secretary  (Public  Liaison) 
Mary  E.  Chaves— Direcnor,  Office  ol 

International  Debt  Policy 
Wushow  Chow — Deputy  Assistant 

Secretary  (Information  Systems) 
Lowell  Dworin — Direi-ior,  Office  of  Ta\- 

Analysis  " 
James  H.  Fall.  Ill— Deputy  Assistant 

Secretary  (Developing  Nations) 
Jon  M.  Gaaserud— Director,  U.S.  Saudi 

Arabian  Joint  Commission  Proeram 

Office      , 
Geraldine  A.  (ierardi— Director  for 

Business  Taxatioft 
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Robert  F.  Gillingham — Deputy  Assistant 

Secretary  {PoUcy  Coordination) 
Edward  S.  Knight — Executive  Secretary 

and  Senior  Axlvisor  to  the  Secretary 
Susan  Levine — Deputy  Assistant 

Secretary  (International  Development 

&  Debt  Policy) 
Michael  Levy — Assistant  Secretary 

(Legislative  Affairs) 
David  Lipton — Deputy  Assistant 

Secretary  (Eastern  Europe  and  Former 

Soviet  Union  Policy) 
Joan  Logue-Kinder — Assistant  Secretary 

(Public  Affairs) 
John  W.  Mangels — Director,  Office  of 

Operations 
Alicia  H.  Munnell — Assistant  Secretary 

(Economic  Policy) 
George  Mufioz — Assistant  Secretary 

(Management  and  Chief  Financial 

Officer) 
Gerald  Murphy — Fiscal  Assistant 

Secretary 
Frank  Newman — Under  Secretary  for 

Domestic  Finance 
Ronald  K.  Noble — Assistant  Secretary 

(Enforcement) 
Thomas  P.  O'Malley — Director. 

Management  Programs  Directorate 
Jill  K.  Ouseley — Director.  Office  of 

Market  Finance 
Marcus  W.  Page — Deputy  Fiscal 

Assistant  S^retary 
Charlene  J.  Robinson — Director,  Human 

Resources  Directorate 
Ale.x  Rodriquez — Deputy  Assistant 

Secretary  (Administration) 
Leslie  Samuels— Assistant  Secretary 

(Tax  Policy) 
Charles  Schotta — Deputy  Assistant 

Secretary  (Middle  East  &  Energy 

Policy) 
Sam  Sessions — Deputy  Assistant 

Secretary  (Tax  Policy)  •    - 

G.  Dale  Seward — Director.  Automated 

Systems  Division 
Jeffrey  Shafer — Assistant  Secretary 

(International  Affairs) 
(osHua  L.  Steiner — Chief  of  Staff 
lane  L.  Sullivan — Director.  Office  of 

Information  Resources  Management 
Lawrence  H.  Summers — Under 

Secretary  for  International  Affairs 
Edwin  A.  Verburg — Director,  Financial 

Services  Directorate 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  Downing.  Executive 
Secretary,  PRB,  room  1316,  Main 
Treasury  Building.  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 
Telephone:  (202)  622-1440.  This  notice 
does  not  meet  the  Department's  criteria 
for  significant  regulations. 

George  Munoz, 

Assistant  Secretary  nfthe  Treasury 
(Management). 

(FR  Doc.  94-18149  Filed  7-25-94;  8  45  ami 

SILUNG«OOE  4S1fr-29-ll*- 


CUSTOMS  SERVICE 

Public  Meetings  in  Seattle  and  Los 
Angeles  on  Customs  Automated 
Export  System 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  the 
location  and  dates  of  public  meetings  to 
be  held  in  Seattle.  WA.  and  Los 
Angeles.  CA,  on  the  development  of  the 
Automated  Export  System  (AES).  These 
meetings  are  being  held  to  (1)  give 
Customs  managers  an  opportunity  to 
proyide  the  public  with  information 
related  to  the  development  of  AES  and 
(2)  give  attendees  an  opportunity  to  ask 
questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
DATES:  Seattle,  WA..  August  2.  1994. 
commencing  at  9:30  a.m.;  Los  Angeles. 
CA.,  August  3.  1994.  Seaport 
Operations,  commencing  at  9:00  p.m.. 
and  Airport  Operations,  commencing  at 
1:00  p.m. 

ADDRESSES:  Seattle.  WA.:  Henry 
"Scoop"  Jackson  Federal  Building, 
North  Auditorium.  915  Second  Avenue. 
Seattle,  WA  98104. 

Los  Angeles,  CA.:  Port  of  Los  Angeles 
Building,  Board  Room.  2nd  Floor,  425 
South  Palos  Verdes  Street.  San  Pedro. 
CA  90733. 

FOR  FURTHER  INFORMATION  CONTACT: 
Seattle  Meeting:  Mr.  Gary  Payne  (206) 
553-0706;  Pre-registrafion  Fax:  (206) 
553-2466. 

'   Los  Angeles  Meeting:  Ms.  Mary 
Curcio.  (310)  514-6029;  Pre-registration 
Fax:(310)514-6769. 

General  AES  questions:  Lorna  Finley. 
AES  Development  Team,  U.S.  Customs 
Service,  1301  Constitution  Avenue. 
N.W.,  Room  7331,  Washington.  DC.. 
20229.(202)927-0280. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  notice  published  in  the  Federal 
Register  on  June  13. 1994.  (59  FR  30383) 
Customs  announced  its  intention  of 
developing  an  Automated  Export 
Sy.stem  (AES)  and  informed  the  public 
that  a  series  of  meetings  would  be  held 
around  the  country  regarding  the  AES. 
That  notice  provided  information  on  the 
first  such  meeting  which  was  scheduled 
in  Washington.  DC.  This  notice  is  being 
issued  to  inform  the  public  of  the  date 
and  time  of  meetings  which  will  be  held 
-in  Seattle.  Washington,  and  Los 
Angeles,  California. 

Since- AES  is  in  the  very  early  design 
stage,  the  AES  Development  Team 
intends  to  hold  a  series  of  public 


meetings  for  the  purpose  of  (1)  giving 
Customs  managers  an  opportunity  to 
provide  the  public  with  information 
related  to  the  development  of  AES  and 
(2)  giving  attendees  an  opportunity  to 
ask  questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
Each  meeting  will  open  with  a  short 
presentation  on  AES.  past,  present  and 
future.  After  this  presentation,  the  floor 
will  be  open  to  all  attendees  for  general 
informal  discussion  of  the  AES  program. 

In  this  document.  Customs  is 
announcing  the  following  public 
meetings  on  AES: 

1.  Seattle.  Washington.  August  2.  1994. 

commencing  at  9:30  a.m..  Henry 
"Scoop"  Jackson  Federal  Building. 
North  Auditorium.  915  Second 
Avenue.  Seattle.  W.A  98104.  Point 
of  Contact:  Mr.  Gary  Payne  (206) 
553-0706.  Pre-registration  Fax 
Number  (206)  553-2466. 

2.  Los  Angeles,  California.  August  3, 

1994.  Seaport  Operations 
commencing  at  9:00  a.m.;  Airport 
Operations  commencing  at  1:00 
p.m..  Port  of  Los  Angeles  Building. 
Board  Room.  Second  Floor,  425 
South  Palos  Verdes  Street,  San 
Pedro,  CA  90733.  Point  of  Contact; 
Ms.  Mary  Curcio  (310)  514-6029. 
-  Pre-registration  Fax  Number  (310) 

514-6769. 
In  order  to  ensure  that  overcrowding 
does  not  result,  persons  planning  to 
attend  a  meeting  are  requested  to 
preregister  by  contacting  the  individual 
identified  as  the  contact  person  for  the 
city  where  they  plan  on  attending. 
A  final  public  meeting  on  AES  is 
planned  for  Portland,  Oregon. 
Appropriate  notice  will  be  published  in 
the  Federal  Register  when  the  date, 
time  and  specific  location  for  this 
meeting  has  been  established. 

Dated:  July  22. 1994 
Harvey  B.  Fox, 

Director.  Office  of  Regulations  and  Rulings 
IFR  Doe.  94-18235  Filed  7-23-94;  8:45  anil 

BILLING  CODE  4820-02-P 


Fiscal  Service 

(DepL  Cir.  570. 1993— Rev.,  Supp.  No.  26) 

Insurance  Company  of  Evanston; 
Surety  Companies  Acceptable  on 
Federal  Bonds;  Suspension  of 
Authority- 
Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Insurance  Company  of 
Evanston,  of  Eyanston,  IL  under  the 
United  States  Code,  Title  31,  Sections 
9304—9308,  to  qualify  as  an  acceptable 
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bend 


1913. 


Ireasi 


sus  jension. 


surety  on  Federal 
suspended,  effective 
suspension  will  rem  i 
further  notice. 

The  Company  as 
acceptable  surety  on 
FR35800.  July  1,  1 
approving  officers 
reference  copies  of 
570  to  reflect  the 

With  respect  to 
in  force  with  Insurai^ce 
Evanston,  bond-a 
the  Government  may 
to  expiration  and  ne 
bonds.  However,  no 
be  accepted  from  the 
addition,  bonds  that 
nature  should  not  be 

Questions 
be  directed  to  the 
Treasury,  Financial 
Service,  Funds  Man 
Surety  Bond  Branch 
20227,  telephone  (2 


l(st  listed  as  an 
Federal  bonds  at  58 
Federal  bond- 
sHould  annotate  their 
ury  Circular 


an  / 


pptoving( 


bonds  currently 
Company  of 
officers  for 
let  such  bonds  run 

not  secure  new 
lew  bonds  should 
Company.  In 
ire  continuous  in 
renewed. 

this  notice  may 
Defcartment  of  the 
I  lanagemenl 
a  ;ement  Division, 
Washington  ,  D.C. 
874-fi850. 


i  concern  ng 


OJ)i 


DatPti:  luly  1.  1994. 
Charles  F.  Schwan  ID. 

Dirpclor  Funds  Miina^i 
Financial  Management 
IFRftjc.  94-18156  Filei 

BILLING  CODE  481(KU-M 


ent  Division, 
lenice 
7-2.T-94;  8:45  ami 


[Dept.  Circ.  570, 1993— Rev.,  Supp.  No.  27] 


Reliance  Insurance 
York;  Surety  Compa 
on  Federal  Bonds; 


0 


Reliance  Insurance 
York,  a  New  York  c 
formally  changed  its 
National  Insurance 
York,  effettive  March 
Company  was  last  li 
acceptable  surety  on 
FR  3,5812,  July  l',  199 

A  Certificate  of 
acceptable  surety  on 
dated  today,  is  hereb> 
sections  9304  to 
United  States  Code,  l( 
Insurance  Company 
Fairport.  NY.  This  r 
replaces  the  Certificat 
issued  to  the  Compan 
name.  The  underwriti 
$1,445,000  establishe 
as  of  July  1,  1993.  anc 
address  remain  unch 
30.  1994. 

Certificates  of  Auth 
June  30,  each  year,  ur 
tothat  date.  The  Certi 
to  subsequent  annual 
tlie  Company  remains 
Part  223).  A  "list  of  qua 
is  published  annually 
Department  Cin.ular .' 
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s  is  hereby 
this  date.  The 
in  in  effect  until 


company  of  New 
ies  Acceptable 
Change  of  Name 


Company  of  New 
orporation,  has 

ame  to  Reliance 
Company  of  New 

31.  1994.  The 
s^d  as  an 

ederal  bonds  at  58 

Aut  lority  as  an 
ederal  bonds, 
i.s.sued  under 
3f  Title  31  of  the 
Reliance  National 

New  York. 
■  Certificate 

of  Authority 

under  its  former 
ig  limitation  of 

for  the  Company 
the  busfness 
ajiged  until  June 

irify  expire  on 
ess  revoked  prior 
icates  are  subject 
enewal  as  long  as 
qualified  (31  CFR. 

ified  companies 
js  of  July  1.  in  the 

0,  which 


outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  the  Treasury  Circular  570. 
1993  Revision,  at  page  35812  to  reflect 
this  change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch,  Washington,  DC. 
20227.  telephone  (202)  874-7116. 

Dated:  July  19,  1994. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division. 

Financial  Management  Service. 

|FR  Dfx:.  94-18157  Filed  7-25-94:  8:45  ami 

BILLING  CODE  4810-35-M 


Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances 
(Dimethyl-2,6-Naphthalene 
Dicarboxylate);  Filing  of  Petition 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  under  Notice  89-61,  1989- 
1  C.B.  717,  of  a  petition  reque.sting  that 
dimethyl-2,6-naphthalene  dicarboxylate 
be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3). 
Publication  of  this  notice  is  in 
compliance  with  Notice  89-61.  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Submissions  must  be  received  by 
September  26,  1994.  Any  modification 
of  the  list  of  taxable  substances  based 
upon  this  petition  would  be  effective 
April  1,  1995. 

ADDRESSES:  Send  submissions  to: 
CC :DOM:CORP:T:R  (Petition),  room 
5228.  Internal  Revenue  Senice.  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  alternative, 
.submis.sions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T.R  (Petition). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
petition  was  received  on  May  5,  1994. 
The  petitioner  is  Amoco  Corporation,  a 
manufacturer  and  exporter  of  this 
substance.  The  following  is  a  summary 


of  the  information  contained  in  the 
petition.  The  complete  petition  is 
available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 

HTS:  number.     2917.39.50 
CAS:  number.     840-65-3 

This  substance  is  derived  from  the 
taxable  chemicals  xylene,  butadiene, 
and  methane.  Dimethyl-2,6-naphthalene 
dicarboxylate  is  a  solid  produced 
predominantly  by  esterification  of 
naphthalene  dicarboxylic  acid  (2,6- 
NDA).  2,6-NDA  is  made  by  air  oxidation 
of  dimethyl  naphthalene  (2,6-DMN). 
2,6-DMN  is  prepared  via  the 
alkenylation  of  orthoxylene  acid 
butadiene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

CsHio  (xylene)  -^  C4H6  (butadiene)  *  2 
CH4  (methane)  -►  4  Oj  (oxygen) 

^.>Ci4H,204(dimethyl-2.6- 

naphthalene  dicarboxylate)  +  2  H^ 
(hydrogen)  +  4  H2O  (vvaterj 
According  to  the  petition,  taxable 
chemicals  constitute  60  percent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $5.97  per  ton  This 
is  based  upon  a  conversion  factor  for 
xylene  of  0.690,  a  conversion  factor  for 
butadiene  of  0.390,  and  a  conversion 
factor  for  methane  of  0.208. 

Comments  and  Bequests  for  A  Public 
Hearing 

Before  a  determination  is  made, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  tfmely  submits  written 
comments.  If  a-public  hearing  is 
scheduled,  notice  of  the  date.  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
Dale  D.  Goode. 

Federal  Begister  Liaison  Officer.  Asfisttint 

Chief  Counsel  (Corporate). 

IFR  D(x  .  94-18056  Filed  7-25-94:  8:45  ani| 

BILLING  CODE  4830-01-U 


Tax  on  Certain  Imported  Substances 
(Phosphorous  Trichloride,  et  al.);  Filing 
of  Petitions 

AGENCY:  Internal  Revenue  Service  f IRS). 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  un<ler  Notice  89-61.  1989- 
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1  C.B.  717.  of  petitions  requesting  that 
phosphorous  trichloride  and 
phosphorous  pentasulfide  be  added  to 
the  list  of  taxable  substances  in  section 
4672(a)(a).  Publication  of  this  notice  is 
in  compliance  with  Notice  89-61.  This 
is  not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 

DATES:  SubmissLoos  must  be  received  by 
September  26, 1994.  Any  modification 
of  the  list  of  taxable  substances  based 
upon  these  petitions  would  be  effective 
January  1. 199S. 

ADDRESSES;  Send  submissions  to: 
CC:IX)M:CORP:T:R  (Petition),  room 
5228.  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station,  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (Petition), 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington,  DC. 

FOR  FURTHen  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
petitions  were  received  on  Mafch  23. 
1994.  The  petitioner  is  Monsanto 
Company,  a  manufacturer  and  exporter 
of  these  substances.  The  following  is  a 
summary  of  the  information  contained 
in  the  petitions.  The  complete  petitions 
are  available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 

Pbospboivus  Trichloride 

HTS  number    2812.10.50.10 
CAS  number    7719-12-2 

This  substance  is  derived  from  the 
taxable  chemicals  phosphorous  and 
chlorine.  Phosphorous  trichloride  is  a 
liquid  produced  predominantly  by  the 
direct  union  of  phosphorous  and 
chlorine. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 
P4  (phosphorous)  +  6  CI2  (chlorine) 

. >  4  PCli  (phosphorous 

trichloride) 

According  to  thepetition,  taxable 
chemicals  constitute  100  percent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $3.10  per  ton.  This 
is  based  upon  a  conversion  factor  for 
phosphorous  of  0.23  and  a  conversion 
factor  for  chlorine  of  0.77. 

■  Phosphorous  Pentasulfide 

HTS  number    2813.90.20.00 
CAS  number    1314-80-3 


This  substance  is  derived  from  the 
taxable  chemical  phosphorous. 
Phosphorous  pentasulfide  is  a  solid 
produced  predominantly  by  mixing 
molten  phosphorous  with  molten  sulfur. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

P4  (phosphorous)  +  10  S  (sulfur) > 

2  PjSs  (phosphorous  pentasulfide^ 

According  to  tne  petition,  taxable 
chemicals  constitute  94.6  percent  by 
value  of  the  materials  used  in  its 
production.  The  stated  cost  for 
phosphorous  is  $0.91  per  pound  and  the 
stated  cost  for  sulfur  is  $0.02  p>er  pound. 
The  rate  of  tax  for  this  substance  would 
be  $1.24  per  ton.  This  is  based  upon  a 
conversion  factor  for  phosphorous  of 
0.28. 

Comments  and  Requests  for  a  Public 
Heating 

Before  a  determination  is  made, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  AH  comments  will  be  ■ 
available  for  pubHc  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date.  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc.  94-18055  Filed  7-25-94:  8:45  ami 
BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  VETERArtS 
AFFAIRS 

Amendment  of  System  of  Records — 
Veterans  and  Armed  Forces  Personnel 
United  States  Government  Life 
Insurance  Records— VA  (36V AOO) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Amendment  of  system  of 
records. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
revising  certain  paragraphs  in  the 
system  of  records  entitled.  "Veterans 
and  Armed  Forces  Personnel  United 
States  Government  Life  Insurance 
Records— VA"  (36VA00)  which  first 
appeared  in  the  Federal  Register,  40  FR 
38095,  on  August  26, 1975.  It  was 
revised  in  47  FR  29132  (July  6.  1982) 
and  amended  in  50  FR  13448  (April  4. 
1985)  and  in  50  FR  50033  (December  6. 
1985).  The  "System  location". 
"Authority  for  maintenance  of  the 
system".  "Routine  uses  of  records. 


,   ,   *".  "Storage".  "Retrievability".  and 
"Safeguards"  paragraphs  are  being 
revised  to  make  minor  changes. 

Approved:  May  10,  1994. 
Jesse  Brown. 
Secretorv  of  Veterans  Affairs. 

Notice  of  Amendment  to  System  of 
Records 

The  system  of  records  identified  as 
36V AOO.  "Veterans  and  Armed  Forces 
Personnel  United  States  Government 
Life  Insurance  Records — VA"  is  being 
amended.  It  first  appeared  in  the 
Federal  Register.  40  FR  38095.  on 
August  25.  1975.  was  revised  in  47  FR 
29132  (July  6.  1982)  and  amended  in  50 
FR  13448  (April  4.  1985)  and  in.SO  FR 
50033  (December  6.  1985).  36VA00  is 
amended  by  changing  "data  processing" 
centers  to  "benefits  deliver)"  centers  by 
adding  a  reference  to  the  microfiche 
record  storage  capabifity  and  by  making 
other  minor  changes  as  follows: 

36VA00 

SYSTEM  NAME: 

Veterahs  and  Armed  Forces  Personnel 
United  States  Government  Life 
Insurance  Record — VA. 

SYSTEM  LOCATION: 

Active  records  are  located  at  the  VA 
Regional  Office  and  Insurance  Centers 
in  Philadelphia.  Pennsylvania  and  St. 
Paul.  Minnesota  Inactive  records  are 
stored  at  various  servicing  Federal 
Archives  and  Records  Centers  and  at  the 
VA  Records  Processing  Center  in  St. 
Louis,  Missouri.  Information  from  these 
files  is  also  maintained  in  automated 
files  at  the  VA  Benefits  Delivery  Center 
in  Philadelphia,  Pennsylvania. 
Inforrnation  from  the  automated  files  in 
Philadelphia  is  available  to  all  VA 
Regional  Offices,  except  Manila. 
Philippines,  through  the  ITS  (Insurance 
Terminal  System)  which  provides  direct 
access  to  the  records  via  video  display 
terminals.  Duplicate  copies  of  certain 
manual  and  automated  files  are 
maintained  at  other  locations  in 
accordance  with  Federal  and  VA  policy 
on  security  and  vital  records.  Address 
locations  of  V.A  facilities  are  Usted  in 
VA  Appendix  1  at  the  end  of  this 
document. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38.  LInited  States  Code.  Chapter 
5.  Section  501.  and  Chapter  19. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

•  *  •  *  * 

19.  Any  information  in  this  system, 
including  the  nature  and  amount  of  a 
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indebtedness,  and  or  costs  of  services 
provided  individuals  not  entitled  to 
such  services,  and  (b)  initiate  legal 
actions  for  prosecuting  individuals  who 
willfully  or  fraudulently  obtain  title  38 
benefits  without  entitlement.  This 
di.sclosure  is  consistent  with  38  U.S.C 
5701(b)(6). 

22.  The  name  and  address  of  a 
vetijran,  other  information  as  is 
reasonably  necessary  to  identify  such 
veteran,  including  personal  information 
obtained  from  other  Federal  agencies 
through  computer  matching  programs, 
and  any  information  concerning  the 
veteran's  indebtedness  to  the  United 
States  by  virtue  of  the  person's 
participation  in  a  benefits  program 
administered  by  VA  may  be  disclased  to 
a  consumer  reporting  agency  for 
purposes  of  assisting  in  the  collection  of 
such  indebtedness,  provided  that  the 

provisions  of  38  U..S.C.  5701(g)(4)  have 
been  met. 


POtlCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tape,  - 
microfilm,  microfiche,  disks,  and  paper 
documents  including  computer  lists  and 
punched  cards. 

RETRIEVABILrrV: 

All  manual  and  automated  insurance 
records  are  retrievable  by  the  insurance 
file  number,  using  name,  .sociaJ  security 
number,  VA  file  number  and  dole  of 
birth  as  additional  idenlifving 
information. 

SAFEGUARDS: 

1.  Physical  security:  a.  All  VA 
facilities  are  protected  by  the  Federal 
Protective  Service  or  other  .security 
personnel.  All  file  areas  are  reslriijted  to 
authorized  personnel  on  a  need-to-know 
basis.  Areas  containing  paper  records 
are  protected  by  a  sprinkler  system. 
Paper  records  pertaining  to  employees 
and  public  figures,  or  otherwi.se 


sensitive  files,  are  stored  in  locked  files. 
Microfilm  records  are  stored  in  a  locked, 
fireproof,  humidity-controlled  vault. 
Automated,  records  which  are  not  in  use 
at  the  Benefits  Delivery  Center  are 
stored  in  secured,  locked  vault  areas. 

b.  Access  to  the  VA  Benefits  Delivery 
Center  is  restricted  to  Center  employees, 
custodial  personnel,  and  Federal 
Protective  Service  or  other  security 
personnel.  Access  to  computer  rooms  is  ' 
restricted  to  authorized  operational 
personnel  through  electronic  locking 
devices.  All  other  persons  gaining 
access  to  computer  rooms  are  escorted 
by  an  individual  with  authorized  access. 

c.  At  Regional  Offices  and  at  Regional 
Office  and  Insurance  Centers,  the  video 
display  terminals  are  protected  by 
password  access.  Electronic  keyboard 
locks  are  activated  on  security  errors.  A 
security  officer  at  each  facility  is 
assigned  responsibility  for  privacy- 
security  mea.sures,  including  review  of 
violation  logs  and  local  control  and 
distribution  of  passwords. 

2.  Sy.stem  Security:  a.  At  the  Benefits 
Delivery  Center,  identificatioD  of 
magnetic  tapes  and  disks  containing 
data  is  rigidly  enforced  using  manual 
aiid  automated  labeling  techniques. 
Access  to  computer  programs  is 
controlled  at  three  levels:  Programming, 
auditing  and  operations. 

b.  The  fiisurance  Terminal 
SysteiiidTS)  u.ses  the  VA  data 
telecofnmunications  terminal  system 
known  as  the  Benefits  DeliveryNeUvork 
(BDN)  which  provides  compuierjzed 
access  control  for  security  purpo.ses. 
This  system  provides  automated 
recognition  of  authorized  users  and 
their  respective  access  levels  and 
restrictions  through  passwords 
Pas.swords  are  changed  periodirally  ^nd 
are  restricted  to  authorized  individuals 
on  a  need-to-know  basis  for  system 
acce.ss  or  security  purposes.   ~ 
.  *        * .       ♦        •        • 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemment  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NATtONAL  LABOR  RELATIONS  BOARQ 

Notice  of  Meeting 

TIME  AND  DATE:  10  a.m.,  Wednesday,  July 
27, 1994. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
NW.,  Washington,  DC  20570. 
STATUS:  Open  to  public  observation. 

MATTERS  TO  BE  CONSIDERED: 
Administrative  Law  Judge  Reform. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  E.  Moore,  Executive  Secretary, 
National  Labor  Relations  Board, 
Washington,  DC  20570,  Telephone: 
(202) 273-1940. 


Dated.  Washington.  DC,  July  22. 1994. 

By  direction  of  the  Board: 

Joseph  E.  Moore, 

Acting  Executive  Secretary.  National  Labor 
Relations  Board. 

IFR  Doc.  94-18293  Filed  7-22-94;  2:00  pmj 

BILUNG  CODE  7445-01-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  July  25,  August  1.  8,  and 
15,1994. 

PI^CE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  25 

There  are  no  meetings  scheduJed  for  the 
Week  of  July  25. 

Week  of  August  1— Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  August  1. 

Week  of  August  8 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  8. 

Week  of  Ajigust  15— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  15. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  July  22. 1994. 

William  M.  Hill,  Jr. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  94-18310  Filed  7-22-94;  2:45  pm| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  91-68;  Notice  03] 

RIN  2127-AC64 

Consunner  Information  Regulations; 
Federal  Motor  Vehicle  Safety 
standards;  Rollover  Prevention 

Correction 

In  proposed  rule  document  94-15598 
beginning  on  page  33254  in  the  issue  of 
Tuesday,  June  28, 1994,  make  the 
following  corrections: 

1.  On  page  33264,  in  the  third 
i.olumn,  under  "1.  Critical  Sliding 
Velof;ity,"  the  first  equation  appearing 


in  the  first  paragraph  is  correlated  to 
read  as  follows: 


csv  = 


|2gJc 


Mh 


<^s 
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J 


§575.102    ICorrectedl 

2.  On  page  33267,  in  the  sec;ond 
«x)lumn,  in  paragraph  (c),  the  Qrst 
equation  appearing  in  the  paragraph 
defining  "Critical  Sliding  Velocity"  is 
corre<;ted  to  read  as  follows: 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 17; !,  173, 178,  and 
180 


[Docket  No.  HH»-181E;  4mdt 
172-138, 173-238, 178-^03, 


RIN  2137-AC23 


intermediate  Bulii  Containers  for 
Hazardous  iMaterials 


AGENCY:  Research  and 
Administration  (RSPAJ) 
ACTION:  Final  rule. 


summary:  RSPA  is  ami  fnding  the 
Hazardous  Materials  F  egulations  to 
include  requirements  or  the 
construction,  mainteni  Jice  and  use  of 
intermediate  bulk  conl  ainers  (IBCs)  for 
the  transportation  of  h  izardous 
materials.  The  amendi:  »ents  are  based 
on  standards  containe<  in  the  United 
Nations  Recommendat  ons  on  the 
Transport  of  Dangerou   Goods  (UN 
Recommendations)  an(  the  commodity 
assignments  set  forth  ii  i  the 
International  Maritime  Organization's 
(IMO's)  International  N  laritime 
Dangerous  Goods  (IME  G)  Code.  This 
final  rule  establishes  si  fety  standards 
for  IBCs;  allows  for  fle:  ibility  and 
technological  innovati(  n  in  the 
development  of  IBC  de  dgn  types; 
eliminates  the  need  far  most  DOT 
exemptions  applying  t( 
rigid,  and  flexible  IBCs 


Nos.  171-126. 
.180-5] 


Special  Programs 
.DOT. 


and  harmonizes  domes  ic  provisions  for 
IBCs  with  intemationa  provisions. 
DATES:  Effective:  Septei  uber  30. 1994. 

Compliance  date:  Co  npliance  with 
the  regulations,  as  amei  ided  herein,  is 
authorized  as  of  Augus  12.1994. 

Incorporation  by  refe  -ence:  The 
incorporation  by  refere  ice  of  certain 
publications  listed  in  tl  ese  amendments 
has  been  approved  by  t  te  Director  of  the 
Federal  Register  as  of  S  iptember  30, 
1994. 

FOR  FURTHER  INFORMATk|n  COKTACT:  John 
Potter,  Office  of  Hazard  )us  Materials 
Standards,  (202)  366-4^  88,  or  William 
Cramer,  Office  of  Hazar  ious  Materials 
Technology,  (202)  366-  (545,  RSPA, 
U.S.  Department  of  Trai  sportation,  400 
Seventh  Street  SW.,  Wa  ihington  DC 
20590-0001 

SUPPt-EMENTARY  INFOR.M^TKWH 

1.  Background 

On  August  14, 1992,  tSPA  published 
in  the  Federal  Register ;  i  notice  of 
proposed  rulemaking  (^  PRM)  (Docket 
No.  HM-181E;  Notice  9: 1-7;  57  FR 
36694)  proposing  to  am^d  the 


polyethylene, 
enhances  safety; 


Hazardous  Materials  Regulations  {HMR; 
49  CFR  Parts  171-180)  by  incorporating 
requirements  for  the  construction, 
maintenance  and  use  of  intermediate 
bulk  containers  (IBCs)  for  the  transport 
of  hazardous  materials.  Requirements  in 
this  final  rule  continue  the  prtK:ess 
initiated  under  Docket  No.  HM-181  (55 
FR  52402-52720,  Dec.  21, 1990;  56  FR 
66124-66287,  Dec.  20, 1991)  of  adopting 
performance-oriented  packaging 
standards  based,  in  part,  on  UN 
Recommendations.  This  final  rule  also 
responds  to  a  petition  for  rulemaking 
(P-1103)  from  the  Rigid  Intermediate 
Bulk  Container  Association  (RIBCA) 
requesting  adoption  of  IBC  requirements 
based  on  the  UN  Recommendations. 

The  construction  and  design  testing 
requirements  for  IBCs  contained  in  this 
final  rule  are  based,  in  large  part,  on 
standards  specified  in  Chapter  16  of  the 
UN  Recommendations.  These  standards 
include  definitions,  specifications, 
performance  test  requirements, 
inspection,  and  periodic  testing  of 
metal,  rigid  plastic,  composite, 
fiberboard,  wooden,  and  flexible  EBCs. 

A  major  benefit  of  this  final  rule  is  the 
elimination  of  the  need  for  a  niunber  of 
exemptions.  RSPA  believes  that 
regulating  the  manufacture  and  use  of 
IBCs  under  the  HMR  will  enhance 
technological  innovation,  particularly  in 
the  development  of  polyethylene  and 
composite  IBCs.  The  elimination  of  the 
need  for  IBC  exemptions  also  frees 
manufactiuers  from  the  cost  and 
administrative  burdens  associated  with 
obtaining,  using  and  renewing 
exemptions. 

Two  commenters  urged  RSPA  to 
grandfather  existing  plastic  and 
composite  IBCs  currently  imder 
exemptions  that  withstand  performance 
test  requirements  proposed  in  the 
NPRM.  RSPA  recognizes  the  need  for  a 
policy  which  eliminates  unnecessary 
exe.mptions  but  permits  the  manufacture 
and  use  of  IBCs  that  already  meet  UN 
standards  or  offer  an  equivalent  level  of 
safety.  Therefore,  in  this  final  rule, 
RSPA  is  establishing  four  options  to 
address  IBC  packagings  currently 
manufactured  and  used  under  terms  of 
an  exemption: 

(1)  RSPA  will  consider  renewing  the 
terms  of  a  DOT  exemption  IBC  in 
accordance  uith  the  provisions  in 
subpart  B  of  part  107  until  October  1, 
1996.  With  a  Iwo-year  exemption  term, 
IBCs  could  be  used  until  October  1, 
1998. 

(2)  Exemption  IBC  packagings 
meeting  new  construction  and  design 
type  test  standards  adopted  in  subparts 
N  and  O  of  part  178  in  this  final  rule 
may  be  remarked  and  certified  as  UN 


standard  packagings.  In  such  cases, 
exemptions  would  no  longer  be  needed. 

(3)  Under  the  approval  of  equivalent 
packagings  provided  in  §  178.801  (i),  an 
exemption  intermediate  bulk  container 
which  differs  fi-om  the  standards  in 
subpart  N  of  this  part,  or  which  is  tested 
using  methods  other  than  those 
specified  in  subpart  O  of  this  part,  may 
be  approved  as  a  UN  standard  packaging 
by  the  Associate  Administrator  for 
Hazardous  Materials  Safety.  Such 
intermediate  bulk  containers  must  be 
shown  to  be  equally  effective,  and 
testing  methods  used  roust  be 
equivalent.  The  exemption  numbers 
must  be  retained  for  reference. 

(4)  Exemptions  issued  for  IBC 
packagings  after  the  effective  dale  of  this 
final  rule  will  be  based  on  the 
construction  and  testing  standards 
established  in  subparts  N  and  O  to  part 
178  in  this  final  rule. 

Although  not  a  complete  list,  the 
following  128  exemptions  authorizing 
IBCs  are  potentially  affected  by  the 
adoption  of  the  UN  IBC  standards: 

.5520  0092  9920 

6743  9110  9923 

7259  9116  9938 

7543  9117  9944 

7622  9133  0983 

7625  '  9140  9996 

7869  9144  10021 

»087  9150  10090 

8094  9201  10104 

8136  9213  10135 

«146  9272  10172 

«225  928*)  10273 

8303  9319  10298 

8332  9340  10318 

8351  9367  10340 

8444  9374  10362 

8570  9396  10468 

8588  9400  10476 

8629  9440  10513 

8631  9498  10537 

8653  9503  10547 

8681  9519  10562 

8692  9531  10663 

8779  9533  10.'i70 

8784  9534  10598 

8798  9592  106.^3 

8839  9628  10679 

8861  9637  10687 

8871  9645  10694 

8883  9658  10725 

8884  9690  10738 
8910  9692  10764 
8921  9701  10775 
8937  9713  iMn 
8942  9783  10826 
8982  9789  10828 
9015  9804  10837 
9042  9805  10841 
9046  9806  10852 
9052  9819  10864 
«»2  9846  10894 
9078  9889  10807 
9089  9917 

11.  Summary  of  Rulemaking  Actions  in 
Response  to  Comments 

Seventy-three  commenters  respon«led 
to  the  NPR.M.  Commenters  unanimously 
supported  general  adoption  of  IBC 
standards  based  on  Chapter  16  of  the 
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UN  Recommendations,  but  with 
modifications  for  domestic 
transportation.  One  commenter  said  that 
adoption  of  international  IBC  standards 
"will  not  only  ensure  safety  and 
facilitate  transport  but  will  improve 
competitiveness  of  American  industries 
engaged  both  in  the -sale  of  hazardous 
materials,  and  of  hazardous  materials 
packagings.  in  the  global  maiketplace. " 
Other  specific  comments  are  addressed 
in  Part  UI,  Review  by  Section.  Based  on 
the  merits  of  comments,  RSPAis:  (1) 
limiting  the  applicability  of  "secondary 
protection"  to  IBCs  intended  for  vessel 
transportation,  in  accordance  with  the 
IMDG  Code  (RSPA  also  is  requiring 
Packing  Group  J  and  II  iiazardous 
materials  in  certain  IBC  types  to  be 
further  packed  in  closed  transport 
vehicles);  (2)  permitting  replacement  of 
repaired  add-on  plastic  components;  (3) 
revising  the  definitioii  of  IBC  "body" -by 
excluding  service  equipment,  thus 
permitting  more  flexibility  in  what 
previously  were  considered  design-itjrpe 
changes,  without  requalifioation  testing; 
(4)  establishing  a  vibration  test 
requirement  for  rigid  IBCs  and  a 
vibration  capability  standard  for  flexihle 
IBCs;  and  (5)  setting  forth  in  a  single 
table  in  §  178.803  the  IBC  design 
qualification  testing  proposed  in 
§§  17B.«10-819  for  the  certification  of 
metal,  rigid  plastic,  composite, 
fiberboard,  wooden,  and  flexible  IBC 
types. 

RSPA  also  is  adopting  certain 
recommendations  approved  for  the 
Eighth  revised  edition  of  the  UN 
Recommendations  during  the  17th 
session  of  the  UN  Committee  of  Experts 
(December  7-16, 1992).  These  include 
authorization  of  Padking  Group  I  solids 
in  IBCs,  with  certain  quantity 
restrictions;  addition  of  a  Packing  Group 
I  drop  test,  and  deletion  of  the  10- 
minute  hold  on  production  line 
leakproofness  testing. 

RSPA  is  establishing  generic  IBC 
commodity  assignments  in  §§  173.240 
through  173.243  with  certain  special 
provisions  in  §  172.102.  Generally,  IBC 
commodity  assignments  are  based  on 
the  lists  of  hquid  and  solid  "Substances 
Suitable  for  Transport  in  Intermediate 
Bulk  Containers,"  contained  in  the 
IMDG  Code.  However,  RSPA  is 
authorizing  the  use  of  IBCs  for  some 
materials  that  are  not  allowed  by  the 
IMDG  Code  to  be  transported  in  any  IBC 
or  in  a  specific  IBC  type. 

Because  DOT  Specification  56  (DOT 
56)  and  57  (DOT  57)  portable  tanks  are 
functionally  IBCs,  these  design-types 
will  be  covered  hy  the  provisions  of  this 
rule.  This  covec^e  wiU  jobviate  the 
necessity  to  maintain  these  older 
standards  for  metal  IBCs.  Consequently, 


RSPA  is  not  audiorizing  the 
manufacture  of  DOT  56  and  57  portable 
tanks  after  October  1, 1996.  However, 
RSPA  will  permit  continued  domestic 
use  of  EXDT  56  and  ^7  portable  tanks  for 
as  long  as  they  meet  the  retest 
provisions  contained  in  §  173.32(e). 
For  reasons  discussed  in  Part  III, 
Review  by  Section ,  RSPA  is  not 
adopting  commenters'  suggestions  to: 
(1)  remove  the  proposed  450-liter  (119- 
gallon)  lower  IBC  capacity  hmit,  (2) 
authorize  non-8]}ecification  IBCs,  (3) 
remove  testing  requirements  for 
periodic  design  requalification  by 
incorporating  quality  assurance 
programs  based  on  dociunentation,  or 
(4)  permit  reuse  of  flexible  IBCs.  RSPA 
also  is  not  adopting  the  five-year  limit 
on  plastic  IBC  service  proposed  in 
§§  173.35(h)  and  180.351(c). 

in.  Review  by  Section 

Part  171 

Section  1 71  J.  A  puncture-resistance 
standard  for  fiberboard  packagings  (ISO 
3036-1975)  isadded  to  the  table  of 
material  incorporated  by  reference  in 
paragraph  (a),  as  approved  by  the 
Federal  Register.  RSPA  believes  that 
approved  changes  in  the  frequency  of 
IBC  design  requalification  testing  must 
be  based  on  a  detailed  quafity  assurance 
program,  but  not  on  any  particular  set 
of  quality  assurance  standards.  RSPA 
believes  that  limiting  quality  assurance 
standards  to  those  set  forth  in  ISO  9000 
by  itself  would  not  he  adequate. 
Therefore,  reference  to  the  quahty 
assurance  standard  under  ISO  9000  in 
proposed^  178.801  (e)(2)(i)  is  deleted. 

Section  171.8.  A  definition  of 
"intermediate  bulk  container"  is  added 
in  this  section  to  mean  a  rigid  or  flexible 
portable  packaging,  other  than  a 
cylinder  or  portable  tank,  which  is 
designed  for  mechanical  handling.  The 
proposed  reference  to  "semi-rigid"  IBCs 
is  not  adopted  because  specifications 
have  yet  to  be  developed  for  this  type 
of  IBC  construction. 

IBC  capacity  limits  have  been 
removed  from  the  general  IBC  definition 
in  this  section  and  are  placed  in  the  IBC 
standards  in  §  17e.70Q(c)(l).  The 
definition  "UN  standard  packaging"  is 
revised  to  include  reference  to  newly 
added  subparts  Nand  O  of  Part  178.  In 
this  final  rule,  "secondary  containment" 
applies  only  to  IBCs  intended  to  be 
transported  by  vessel  which  may  require 
"secondary  protection,"  as  specified  in 
Section  26  of  the  IMDG  Code.  Therefore, 
the  definition  "secondary  containment" 
is  removed  (See  discussion  in  the 
preambte  to  §  173.240-24^). 

Section  171.12.  This  section  is  jre vised 
to  authorize  the  use  of  IBCs  in 


accordance  with  the  IMDG  Code  for 
shipments  involving  transportation  tiy 
vessel.  RIBCA  suggested  that  RSPA 
amend  paragraph  (b)(5)  to  require  rigid 
IBCs  to  pass  the  vibration  test  in 
proposed  §  178.819.  RIBCA  said  this  test 
"needs  to  apply  to  all  IBCs  being 
transported  in  this  country."  This 
suggestion  is  not  adopted.  In -final  rules 
imder  Docket  HM-181,  RSPA  did  not 
require  that  imported  non-bulk 
packagings  be  capable  of  passing  the 
vibration  standanl  in  §  178.S08,  unless 
they  are  filled  or  refilled  in  the  U.S.  In 
this  final  rule,  USA-marked  rigid  IBCs, 
and  foreign-manufactured  rigid  IBCs 
filled  in  the  U.S.,  must  withstand  the 
vibration  test  in  §  178.619.  Flexible  IBCs 
must  be  capable  of  withstanding  this 
test. 

Part  172 

Sections  172.101-102.  The  Hazardous 
Materials  Table  (HMT)  is  revised  by 
adding  special  provisions  BlOO,  BlOl, 
B103  and  B104  as  proposed.  These 
special  provisions  prohibit  the 
transportation  of  particular  materials  in 
certain  or  all  IBCs,  and  set  forth  special 
conditions  for  use  of  IBCs.  In  this  final 
rule,  Special  Provision  BlOl  is  revised 
to  authorize  metal  IBCs  for  certain 
liquid  and  solid  materials.  Proposed 
B102  is  incorporated  into  BlOl,  and  is 
not  adopted.  IBC  authorizations 
pertaining  to  six  materials  under  Special 
provisions  BlOl  and  BlOO  have  been 
revised  in  this  final  rule.  Five  dual 
hazard  materials  proposed  to  be 
authorized  only  in  metal TBCs  under 
Special  provision  BlOl  also  are 
authorized  generically  for  metal  TBCs 
§173.243.  To  remove  this  redimdancy. 
the  references  to  BlOl  for  these 
materials  have  been  removed  from  the 
§172.101  Table. 

For  consistency  with  the  IMDG  Code, 
in  this  final  rule,  RSPA  is  prohibiting 
the  use  of  IBCs  for  several  Division  4.3 
and  Division  4.2  Packing  Group  I 
materials  that  were  inadvertently 
authorized  in  the  notice.  Also  for 
consistency  with  the  IMDG  Code,  RSPA 
is  adding  additional  IBC  use  limitations 
and  operating  requirements  in  Special 
provisions  B105,  B106,  Bioe,  B109  and 
BllO.  For  example, £106 Tsquires  that 
IBCs  be  "vapor  tight"  (i.e..  IBCs  that  will 
prevent  any  vapor  irom  entering  or 
escaping  dioing  transportation.  A  vapor 
tight  IBC  must  be  capable  of  passing  the 
leakproofriess  test  in  1 78.813).  Special 
provision  B108  requires  that  materials 
in  Division  4.3  Packing  Group  III  be  m 
sift-proof,  water  resistant  flexible, 
fiberboard  xxr  wooden  IBCs  packed  in  a 
closed  transport  vehicle.  Sp)ecial 
provision  BllO  authorizes  IBCs  for 
Bromobenzyl  cyanides,  solid  and 
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Divinyl  ether,  inhibtted  only  if  packaged 
in  accordance  with  §  173.242(d).  These 
materials  inadverteitly  reference 
§§173.240  and  173^41. 

Section  1 72.322.  m  response  to  a 
petition  for  reconsit  eration  received 
under  Docket  HM-2 1 1  addressing 
marine  pollutants,  t  lis  section  is  revised 
to  provide  a  partial  i  sxception  from  the 
marine  pollutant  mj  rking  requirements 
for  small  bulk  packs  gings  (packages 
with  capacities  of  u])  to  3,785  liters 
(1,000  gallons)).  Cor  sistent  with 
recently  adopted  mc  rine  pollutant 
requirements  for  oti  er  bulk  packages. 
IBCs  (limited  to  an  i  pper  capacity  of 
3.000  liters,  793  galbns)  require  two, 
instead  of  four,  mari  ne  pollutant 
markings. 

Section  172.514. 1  aragraph  (c)(4)  is 
added,  as  proposed,  to  require  all  IBCs 
to  be  labeled  or  plac  irded  on  two 
opposite  sides. 

Part  173 

Section  1 73.24.  Pa  ragraph  (d)  is 
revised  to  require  IB  Is  manufactured 
under  performance-driented  standards 
to  conform  to  subpaits  N  and  O  of  part 
178.  The  requiremer  t  that  measures 
must  be  taken  to  pre  I'ent  electrostatic 
discharge  proposed  i  n  paragraph  (j)  of 
this  section,  has  beei  moved  in  this 
final  rule  to  §173.35J[k). 

Section  173.32.  A  ferandfather 
provision  for  EXDT  5$  and  57  portable 
tanks  is  added  in  paBagraph  (d).  DOT  56 
and  57  portable  tank^  may  not  be 
manufactured  after  ^ptemt)er  30.  1996. 
DOT  56  and  57  portaible  tanks 
manufactured  before  October  1. 1996, 
may  continue  in  haz  irdous  materials 
service  for  the  comm  odities  currently 
authorized  as  long  as  they  meet  the 
retest  requirements  i  i  paragraph  (e)  of 
this  section. 

One  commenter  pc  inted  out  that  the 
retest  requirements  (i  tvery  two  years)  for 
DOT  52.  53,  56  and  5  7  portable  tanks  in 
§  173.32(e)(l)(ii)  shoi  ild  be  made 
consistent  with  the  2  5  year  retest  and 
inspection  requirements  in  (b)(1)  and 
(b)(2)  for  all  other  IBCs  intended  for 
liquids  or  for  solids  1  )aded  and 
discharged  under  pre  ssure.  The 
commenter  said  "thii  consistency 
would  be  most  helpfi  il  in  establishing 
general  retest  proced  ires  at  user  sites." 
RSPA  agrees  that,  for  consistency  with 
retest  period  requirer  lents  for  metal, 
rigid  plastic  and  com  sosite  IBCs  in 


§  180.352.  DOT  52,  5 

portable  tanks  shoulc 

2,5  years.  Paragraph  ^B)(l)(ii)  is  revised 

accordingly 

Dual-marked  porta^  tanks  certified 
to  both  pre-October 
57  specifications  and 
standards  adopted  in 


56  and  57 
be  retested  every 


1996  DOT  56  or 
the  metal  IBC 
this  final  rule 


must  conform  to  the  pre-October  1. 1996 
retest  requirements  in  §  173.32(e)  and 
the  metal  IBC  retest  and  inspection 
requirements  adopted  in  subpart  D  to 
part  180  of  this  final  rule. 

Section  1 73.35.  This  section  contains 
operational  requirements  for  the  use  of 
IBCs.  IBC  filling  limits  and  vapor 
pressure  limits  for  rigid  plastic  or 
composite  IBCs  intended  to  contain 
liquids  or  soUds  are  addressed.  Under 
this  section,  each  IBC  and  its  service 
equipment,  before  being  filled  and 
offered  for  transportation,  must  be 
visually  inspected  to  ensure  that  it  is 
free  from  corrosion,  contamination, 
cracks,  or  other  damage  which  would 
render  it  unsafe  for  transportation. 
Operational  requirements  prescribed  in 
this  section  apply  only  to  IBCs 
manufactured  in  accordance  with 
subparts  N  and  O  of  part  178.  For  DOT 
52,  53,  56  and  57  portable  tanks, 
operational  requirements  remain  in 
§  173.32.  DOT  56  and  57  portable  tanks 
manufactured  before  October  1. 1996 
continue  to  be  subject  to  requirements 
in  §  173.32  for  the  service  life  of  these 
units. 

Commenters  opposed  the  proposed 
ban,  in  paragraph  (b),  on  the  use  of  rigid 
plastic  or  composite  IBCs  with  repaired 
plastic  components.  RIBCA  contended 
that  "precluding  replacement  or  repair 
of  any  damaged  plastic  component 
would  quickly  remove  IBCs  from  service 
long  before  they  have  served  their  useful 
fives."  RIBCA  added  that  many  plastic 
components  are  satisfactorily  replaced 
or  repaired.  RIBCA  suggested  that 
paragraph  (b)  be  amended  to  read:  "no 
rigid  plastic  or  composite  IBC  with  a 
repaired  plastic  body  (except  for 
openings  and  closures)  may  be  reused," 
but  that  it  allow  such  essential  plastic 
parts  as  closures,  pallets,  valve  door  or 
leg,  to  be  replaced. 

Consistent  writh  a  new  UN- 
recommended  definition  of  "IBC  body" 
as  the  "receptacle  proper"  that  does  not 
include  service  equipment  (see 
§  178.700(c)(1)),  RSPA  agrees  that  no 
repair  of  a  rigid  plastic  IBC  body  or 
plastic  inner  receptacle  should  be 
permitted.  RSPA  agrees,  therefore, 
proposed  paragraph  (b)  is  revised  in  this 
final  rule  to  permit  repair  or 
replacement  of  add-on  plastic 
components.  Under  this  revision,  for 
example,  repair  of  a  threaded  opening 
considered  part  of  the  IBC  body  is  not 
permitted.  Conversely,  replacement  of 
service  equipment,  such  as  a  screw-on 
plastic  closure  with  stripped  threads,  is 
permitted. 

Several  commenters.  including  the 
Chlorobenzene  Producers  Association 
(CPA),  asked  RSPA  to  remove  the 
proposed  provision  in  paragraph  (b) 


forbidding  reuse  of  flexible  IBCs.  CPA 
said  such  a  prohibition  is  wasteful  and 
unnecessary  and  there  is  no  basis  for 
rejecting  the  ins{}ection  and  reuse 
alternative  for  flexible  IBCs.  CPA 
asserted  that  a  ban  on  flexible  IBC  reuse 
would  aggravate  U.S.  solid  waste 
disposal  problems  and  that  the  ban 
"conflicts  with  goals  of  waste 
minimization."  Another  commenter 
said  that  "economics,  safety  and 
environmental  concerns  all  point  to 
reusability."  CPA  added  that  a 
categorical  ban  on  flexible  IBC  reuse 
also  would  retard  innovation  in  the 
development  of  flexible  IBC  design 
types,  including  development  of 
durable,  reusable  construction 
materials. 

RSPA  does  not  agree  that  reuse  of 
flexible  IBCs  should  be  permitted. 
Flexible  IBCs  have  not  been  permitted 
to  be  reused  in  thp  past  under 
provisions  of  exemptions  or  approvals. 
RSPA  does  not  have  evidence  that 
fiberboard,  wooden  or  flexible  IBCs  are 
designed  to  be,  or  are  suitable  for.  reuse 
in  hazardous  materials  service. 
Therefore,  as  proposed  in  paragraph  (b), 
fiberooard,  wooden  and  flexible  IBCs 
may  not  be  reused  for  hazardous 
materials. 

One  commenter  said  proposed 
paragraph  (c),  requiring  added  thickness 
to  compensate  for  IBC  body  thinning  by 
corrosion  or  mechanical  abrasion,  does 
not  go  far  enough.  The  commenter 
recommended  that  shippers  be  required 
to  "verify  lading  compatibiUty  to  the 
IBC  material  of  construction."  The 
commenter  said  that  allowing  an 
increased  thickness  to  compensate  for 
corrosion  "could  lead  to  the  failure  or 
leakage  of  a  metallic  IBC."  The 
commenter  added  that  rates  of  corrosion 
are  "affected  by  temperature,  pressure, 
etc.,  and  therefore,  added  thickness  may 
not  be  enough  to  prevent  a  leaker." 

RSPA  disagrees.  Shippers  currently 
are  required  to  comply  with  general 
requirements  in  subpart  B  of  part  173  to 
assure  the  integrity  of  all  hazardous 
materials  packagings  under  conditions 
normally  incident  to  transportation. 
Section  173.24(e)(1)  specifically 
requires  that  all  packagings  be 
compatible  with  their  lading.  Failure  to 
comply  with  compatibility  requirements 
in  §  173.24(e)(1)  may  resuh  in  a 
thinning  of  the  IBC  body  below 
thickness  standards  specified  in 
§  178.705(c)  for  metal  IBCs,  possibly 
resulting  in  leakage.  RSPA  believes  that 
increasing  IBC  body  thickness  is 
necessary  to  ensure  design-type 
integrity.  Therefore,  as  proposed,  RSPA 
is  adopting  paragraph  (c)  requiring  that 
a  metal  IBC,  subject  to  thinning  by 
mechanical  abrasion  or  corrosion  due  to 
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the  lading,  he  protected  by  providing  a 
suitable  increase  in  thickne^  of 
material,  a  tining  or  some  other  suitable 
method  of  protection. 

Three  commenters,  including  the 
National  Agricultural  Chemicais 
Association  (NACA),  opposed  the  five- 
year  authorized  period  for  use  of  rigid 
plastic  IBCs  and  plastic  inner 
receptacles  of  composite  IBCs  proposed 
in  paragraph  (h).  One  commenter  said 
that  a  use  restriction  should  not  be 
included  in  a  final  rule  without  further 
input  from  industry  regarding  what  a 
suitable  in-use  life  should  be  for  plastic 
IBCs.  following  the  approach  taken  for 
non-bulk  plastic  packagings.  For 
domestic  uses  of  plastic  IBCs,  RSPA 
concurs  with  these  commenters  and, 
therefore,  isiiot  adopting  the  five-year 
use  restriction  for  jigid  plastic  IBCb  and 
inner  plastic  receptacles  of  composite 
IBCs  proposed  in  paragraph  (h). 
Internationally,  the  five-year  use 
restriction  may  still  be  applied. 

Proposed  paragraph  (i)  is  adopted  as 
paragraph  (h)  and  is  clarified  to 
distinguish  between  the  use  of  gauge 
and  absolute  pressures  when 
determining  suitability  of  plastic  and 
composite  IBCs  for  hguid  hazardous 
materials  based  on  their  vapor 
pressures.  The  test  pressure  marked  on 
the  IBC  is  a  gai^  pressure.  Gauge 
pressure  consists  only  of  the  vapor 
pressure  of  .the  hazardous  material  in 
the  IBC  that  exceeds  atmospheric 
pressure.  Absolute  pressure  consists  of 
ambient  atmospheric  pressure  plus  the 
vapor  pressure  of  the  hazardous 
material  in  the  IBC.  Vapor  pressure  of 
the  hazardous  material  is  the  pressure 
exerted  on  the  IBC  by  gases  emitted  by 
the  material. 

RIBCA  pointed  out  that  proposed 
vapor  pressure  requirements  in 
paragraph  (i)(2)  apply  to  all  IBCs. 
whereas  in  propoeed  paragraph 
(d)(2)(viM)OT-§§  173^-41  and  173.242, 
identical  requirements  apply  only  to 
metal  FBGs.  Accordingly,  paragraph 
(h)(2)  in  this  final  rule  applies  the  110 
kPa  (16  psi)  vapor  pressure  jestriction 
only  to  metal  IBCs.  Ihere  is  a  test 
pressure  limit  for  raetal  IBCs  of  200  kPa 
(29  psig)  which  must  not  be  exceeded 
by  the  vapor  pressure  of  any  material 
times  a  feet  or  of  safety  of  1 .5  or  1 .  75 
depending  on  temperature. 

Consistent  with  recommendations  in 
the  Eighth  revised  edition  of  the  UN 
Recommendation^  RSPA  also  is  adding 
paragraph  (j).  which  establishes  a 
maximum  capacity  of  1.^  cubic  meters 
(17.7  cubic  feet)  for  rigid  plastic, 
composite,  flexible,  fiberboard,  and 
wooden  IBCs  authorized  to  transport 
Packing  Group  I  solids.  For  metelTBCs, 
the  maximum  allowable  capacity  for 


Packing  Group  I  soUds  remains  at  3 
ciibic  meters  (35.3  cubic  feet).  No 
Packing  Group  1  liquid  is  audiorized  in 
IBCs  (see paragraph  (d)(2)(i)  in 
§§  173.242  and  173.243). 

Several  commenters  urged  RSPA  not 
to  adopt  proposed  paragraph  (j)  in 
§  173.24  pertaining  to  the  prevention  of 
electrostatic  discharge.  They  claimed 
that  the  discharge  danger  occurs  only  in 
plant  operations  and  not  during 
transportation.  One  commenter  asserted 
that  the  wording  of  proposed  paragraph 
(j)  "establishes  a  new  requirement 
applicable  to  all  packagings."  RSPA 
agrees  that  prevention  against 
electrostatic  discharge  is  not  required 
during  transportation,  although  a  danger 
does  exist  during  loading  and  unloading 
operations.  Accordingly,  RSPA  is 
revising  the  requirement  proposed  in 
paragraph  (j)  to  prevent  electrostatic 
discharge  only  during  the  loading  and 
imloading  of  flammable  liquids  and 
.powders  that  could  result  in  an 
explosion.  This  requirement  applies  to 
IBCs  used  in  all  modes,  not  just 
highway  (see  §  177.837(b)).  Because  this 
is  an  operational  requirement,  the 
provision  proposed  in  §  173.24(j)  is 
moved  to  §  173.35  and  adopted  as 
paragraph  (k). 

Section  173.225.  As  proposed,  RSPA 
is  adopting  a  modified  form  of  Table 
11.4  in  the  UN  Recommendations, 
authorizing  four  organic  peroxide 
materials  in  31HA1  composite  IBCs. 
Special  conditions  for  certain  organic 
peroxides  transported  in  IBCs  also  are 
prescribed.  One  conmienter  requested 
an  extension  of  organic  peroxide 
authorizations  in  IBCs  to  include  all 
organic  peroxides  in  the  Type  F  and  G 
categories,  liquids  and  solids,  if  they 
meet  the  definitions  for  those  categories 
in  §  173.128.  RSPA  agrees  that  type  F 
organic  peroxides  currently  authorized 
for  bulk  packagings  are  suitable  for 
IBCs.  Therefore,  RSPA  is  amending 
footnote  14  to  the  Organic  Peroxides 
Table  in  §  173.225  to  authorize  IBCs  for 
Type  F  organic  peroxides.  Because  Type 
G  organic  peroxides  are  not  subject  to 
the  requirements  of  this  section,  there 
are  no  IBC  restrictions  that  apply  to  this 
material. 

Sections  1 73.240-243.  These  generic 
buUc  packaging  sections  are  amended  to 
authorize  IBCs  for  certain  solids  and 
liquids  and  in  §§173.242  and  173.243  to 
prohibit  the  use  of  IBCs  for  Packing 
Group  I.  In  §§  173.242  and  173.243, 
RSPA  is  authorizing  Packing  Group  I 
solids  in  both  metal  IBCs  with 
capacities  of  up  to  3  cubic  meters  (35.4 
cubic  feet)  and  non-metal  IBCs  with 
capacities  up  to  1.5  cubic  meters  (17.7 
cubic  feet). 


Commenters  urged -RSPA  to  authorize 
non-specification  IBCs  consistent  with 
existing  packaging  provisions  which 
permit  non-specification  portable  tanks 
for  low^hazard  materials,  and  vrith 
§  173.150(f)(3),  which  allows 
combustible  materials  meeting  no  other 
hazard  class  criteria  to  be  shipped  in 
non-specification  bulk  containers.  These 
requests  are  not  adopted.  RSPA  believes 
that  IBCs  should  meet  the  performance 
standards  adopted  in  this  rule  as  a 
condition  for  use.  Therefore,  metal,  rigid 
plastic,  composite,  fiberboard,  wooden 
and  flexible  IBC  typ«  authorized  in 
§§  173.240(d)  and  173.241(d)  must  be 
constructed  as  prescribed  in  subpart  N, 
and  tested  in  accordance  with  subpart 
O,  of  part  178. 

The  NPRM  inadvertently  proposed 
that  certain  dual-hazard  materials  be 
authorized  for  transpoit  in  all  rigid 
IBCs.  Tiie  generic  authorizations 
proposed  in  §  173.243  for  these 
materials  deviate  from  the  level  of 
containment  intended  for  these 
materials.  Therefore,  consistent  with 
RSPA's  policy,  as  stated  in  Docket  HM- 
181,  to  emphasize  package  integrity  as 
a  principal  means  of  maintaining 
hazardous  materials  transportation 
safety,  §  173.243(d)(lJ  is  revised  to  limit 
multiple-hazard  materials  to  metal  IBCs. 

One  commenter  noted  that,  under  the 
proposed  regulation,  materials  having  a 
subsidiary  hazard  of  Class  3.  but  with  a 
flash  point  higher  than  100°  F,  or  having 
a  subsidiary  hazard  of  Division  6.1, 
Packing  Group  ID,  would  no  longer  be 
authorized  in  DOT  57  portable  tanks. 
The  commenter  urged  RSPA  to  address 
this  situation  in  thisjoilemaking.  Under 
HM-181 .  most  liquid  multiple-hazard 
materials  are  assigned  packagings  in 
§  173.243,  which  does  not  ^>ecifically 
list  the  DOT  57  portable  tank.  RSPA 
recognizes  that  in  HM-181.  certain 
materials  with  low  subsidialy'  hazards  of 
flammability  and  to-xicity  have  been 
assigned  packaging  in  §  173-243  (generic 
authorizations  for  certain  high  hazard 
liquids  and  dual  hazards)  for  the 
transport  of  these  materials.  Therefore, 
in  §  173.243(e)  of  this  final  rule,  a  dual 
hazard  material  with  a  subsidiary 
hazard  of  either  Class  3  with  a  flash 
point  exceeding  100  "F  or  Division  6.1, 
Packing  Group  ID,  may  be  packaged  in 
accordance  with  §  173.242. 

In  this  final  rule,  specific  IBC 
requirements  for  Division  4.3 
DANGEROUS  WHEN  VVET  materials  are 
provided  under  Special  Provisions  in 
the  §  172.101  Table.  Therefore,  generic 
IBC  authorizations  and  operating 
requirements  for  these  materials  in 
proposed  paragraphs  (d)(2)(v)  and 
(d)(2)(vii)  in  §§173.240. 173.241. 
173.242  and  173.243  are  not  adopted 
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(see  previous  discui  ;sion  under 
§172.101). 

Commenters  oppi  )sed  the  broad 
applicability  of  the  jroposed 
"secondary  contain  nent"  requirement 
as  proposed  in  the  I IPRM,  which  stated 
that  freight  contain*  rs  or  vehicles 
containing  IBCs  "should have  rigid 
sides  or  fencing  at  litast  to  the  height  of 
the  IBCs."  Several  commenters  asserted 
that  applying  such  t  requirement  to 
IBCs  shipped  by  suiface  transportation 
would  create  hardslips  for  retail  dealers 
and  farmers.  RIBCA  said  the  proposed 
definition  of  "secondary  containment" 
would  preclude  the  use  of  IBCs  or 
greatly  increase  ban  dling  costs. 
Commenters  urged  1 ISPA  to  narrow  the 
applicability  of  "sec  ondary 
containment"  to  ves  sel  transportation 
and  to  useihe  term  'secondary 
protection."  consist  »nt  with  the  IMDG 
Code.  RSPA  concur  i.  Accordingly,  in 
this  final  rule,  the  p  'oposed  requirement 
that  materials  in  Packing  group  II  be 
transported  in  IBCs  employing 
secondary  containment  are  removed. 
IBCs  containing  haz  irdous  materials 
intended  for  transpc  rtation  may  require 
secondary  protection  in  accordance 
with  Section  26  of  tie  IMDG  Code. 
However.  RSPA  believes  that,  consistent 
with  the  terms  in  mi  iny  existing  IBC 
exemptions,  mediun  j-level  and  higher 
hazard  materials  in  ( :ertain  IBC  types 
must  be  protected  fr  )m  environmental 
exposure.  Since  the  }road  applicability 
for  "secondary  cont)  inment"  has  not 
been  adopted  for  hif  hway  and  rail 
transportation.  RSP^  i  is  adding 
§§173.242(d)(2)(iv)  md  173.243(2)(iii) 
requiring  flexible,  fi  >erboard,  wooden 
and  composite  IBCs  with  fiberboard 
outer  bodies  for  Pad  dng  Group  I 
materials  and  in  §§  1  73.240(d)(2)(ii), 
1 73.241  (d)(2)(iii)  foi  Packing  Group  II 
materials  in  flexible  fiberboard  and 
wooden  IBCs  must  b  e  transported  in 
closed  freight  contai  lers  or  closed 
trinsport  vehicles.  Because  a  general 
standard  is  established  in  §  178.704 
rrquiring  all  IBCs  be  sift-proof  and 
wnler  resistant.  RSPA  is  not  adopting 
proposed  paragraph  (d)(2)(vi)  in 


tt5  173.240.  173.241. 


17ri.243  requiring  flexible,  fiberboard  or 
wooden  IBCs  used  t<  i  transport  Class  8 
materials  to  be  watei  resistant.  In 
§§  173.240.  173.242.  173.242  and 
173.243  proposed  psragraph  (d)(2)(ix) 
prohibiting  the  use  cf  bottom  outlets  on 
IBCs  containing  mati  (rials  with  a 
primary  hazard  class  of  3  and  a 
subsidiary  hazard  cl;  iss  of  Division  6.1 
is  not  adopted  in  thi ;  final  rule.  RSPA 
believes  prohibiting 
outlets  on  IBCs  goes 


he  use  of  bottom 
aeyond  existing 
requirements  in  the  IMR  and  would  not 


173.242  and 


be  consistent  with  other  packaging 
authorizations.  If  use  of  bottom  outlets 
on  IBCs  containing  these  materials 
presents  a  safety  concern,  this  issue  can 
be  considered  in  a  future  rulemaking. 

Part  178 

Sections  178.251.  178.252  and 
178.253  are  removed  since  the 
manufacture  of  DOT  56  and  57  metal 
portable  tanks  is  prohibited  after 
September  30.  1996  (see  §  173.32  (d)). 

Section  178.700.  The  purpose  and 
scope  of  IBC  standards  and  general 
definitions  associated  with  IBCs  are 
contained  in  this  section,  generally  as 
proposed.  In  response  to  commenter 
requests.  RSPA  is  revising  the  definition 
of  IBC  "body"  in  paragraph  (c)(1)  by 
adopting  terms  originally  proposed  by 
the  U.S.  and  now  contained  in  the 
Eighth  revised  edition  of  the  UN 
Recommendations:  an  IBC  body  means 
"the  receptacle  proper,  including 
openings  and  their  closures,  but  does 
not  include  service  equipment.  •   *   *" 
As  a  result  of  this  change.  IBC  "service 
equipment"  (i.e..  fiUing  and  discharge, 
pressure  relief,  safety,  heating  and  heat- 
insulating  devices,  and  measuring 
instruments)  is  no  longer  considered 
part  of  the  IBC  body.  This  section  also 
defines  IBC  "structural  equipment"  as 
the  reinforcing,  fastening,  handling, 
protective,  or  stabilizing  members  of  the 
body  (e.g..  metal  cages)  as  well  as 
stacking  load-bearing  structural 
members.  Also  in  the  definition  of  IBC 
body,  as  proposed.  RSPA  is  adopting 
IBC  volumetric  capacity  limits  of  not 
more  than  3  cubic  meters  (3,000  liters, 
793  gallons  or  35.3  cubic  feet)  and  not 
less  than  0.45  cubic  meters  (450  liters, 
119  gallons  or  5.3  cubic  feet). 

The  proposed  450-liter  (119-gallon) 
lower  IBC  capacity  limit  drew 
substantial  comment.  Commenters 
suggested  that  RSPA  either  eliminate 
the  lower  capacity  limit  or,  at  a 
minimum,  establish  a  250-liter  (66- 
gallon)  lower  limit  consistent  writh 
Section  26.1.2.1  of  the  IMDG  Code. 
RIBCA  questioned  the  need  for  a  lower 
limit  and  stated  that  small  IBCs  under 
450  liter  (119-gallon)  capacity  already 
are  authorized  under  exemptions.  For 
example.  DOT  E-9690  authorizes  415.8- 
liter  (110-gallon)  IBCs.  RIBCA  noted  that 
small  IBCs  have  been  used  for  years  in 
agricultural  and  water  treatment 
operations.  RIBCA  added  that  allowing 
small  IBCs  into  the  U.S.  under  §  171.12, 
but  not  allowing  U.S.  manufactiu'ers  to 
market  small  IBCs  domestically,  creates 
competitive  disadvantages. 

Commenter  requests  to  remove  the 
IBC  lower  capacity  limit  are  not  adopted 
in  this  final  rule.  RSPA  is  not 
authorizing  IBCs  with  capacities  less 


than  450  liters  (119  gallons)  because 
RSPA  believes  that  differing  non-bulk 
and  IBC  construction  standards, 
performance  and  reuse  requirements 
could  create  safety  inequities  in  the  use 
of  these  two  packaging  categories.  For 
e.xample,  a  drum  manufacturer  might 
call  a  drum  or  jerrican  an  IBC  to  gain 
certain  kinds  of  regulatory  reUef.  Metal 
and  plastic  drums  and  jerricans 
intended  for  reuse  must  meet  minimum 
thickness  standards  in  §  173.28(b)(4). 
while  no  such  standards  are  proposed 
for  stand-alone  or  composite  IBCs.  Metal 
and  plastic  drums  designed  for  limited 
hazardous  materials  service  must  be 
leakproofness-tested  before  each  reuse 
(§  173.28(b)(2)).  IBCs  would  be  subject 
to  a  completely  different  retest  and 
inspection  scheme  requiring 
leakproofiiess  testing  every  2.5  years 
(§180.352)  In  addition,  drop,  stacking, 
and  hydrostatic  pressure  design 
performance  requirements  for  non-bulk 
packagings  in  subpart  M  of  part  178 
substantially  differ  from  those  proposed 
for  IBCs  in  subpart  O  of  part  178. 

Although  IBCs  with  capacities  below 
450  liters  (119  gallons)  represent  only  a 
small  percentage  of  the  total  number  of 
IBCs  in  domestic  service,  RSPA 
recognizes  that  IBC  manufacturers  and 
users  may  occasionally  need  a  full 
capacity  range  of  IBC  design  types.  In 
this  final  rule,  therefore,  a  provision  in 
paragraph  §  178.801(1)  provides  for  the 
manufacture  and  use  of  IBCs  which 
differ  bom  the  standards  in  subpart  N.- 
including  IBCs  with  capacities  less  than 
450  liters  (119  gallons),  if  approved  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety.  RSPA  notes 
that  IBCs  with  lower  capacities  may 
continue  to  be  used  for  import  and 
export  shipments,  as  provided  in 
§171.12. 

RSPA  is  not  adopting  a  proposal  by 
the  Oregon  Trucking  Association  and 
several  Oregon-based  carriers  to  include 
a  rubber  bladder  bag  among  the  UN- 
recommended  IBC  design  types  RSPA  is 
adopting  in  this  final  rule.  Although 
bladder  bag^are  designed  for 
mechanical  handling  (as  areJBCs).  they 
do  not  meet  any  of  the  material-of- 
construction  standards  for  the  flexible 
IBCs  that  were  proposed  in  subpart  N  of 
part  178.  Flexible  IBC  standards  were 
developed  with  the  intent  that  these 
packagings  would  contain  dry  materials. 
Standards  for  flexible  IBCs  intended  for 
liquids  do  not  appear  in  the  UN 
Recommendations  and  were  not 
considered  in  this  rulemaking.  Bulk 
bladder  bags  may  be  used  for  hazardous 
materials  requiring  specification 
packaging  only  if  specifically  authorized' 
under  an  exemption  issued  in 


accordance  with  subpart  B  of  49  CFR, 
part  107. 

Section  178.702.  This  section, 
adopted  as  proposed,  contains  IBC  code 
designations  for  metal,  rigid  plastic, 
composite,  fiberboard,  wooden^  and 
flexible  IBCs. 

Section  178.703.  Certification  and 
additional  marking  requirements  for 
IBCs  are  set  forth  in  this  section.  The 
IBC  certification  mark  is  comprised  of 
the  following  elements:  UN  symbols, 
code  numbers  designating  IBC  type. 
Packing  Group  designation,  mondi  and 
year  of  manufacture,  the  country 
authorizing  allocation  of  the  mark,  name 
and  address  or  symbol  of  the 
manufacturer  or  the  approval  agency 
certifying  compliance  with  subparts  N 
and  O  of  part  178,  the  stacking  test  load 
in  kilograms  (kg),  and  the  maximum 
permissible  gross  mass  (for  flexible 
IBCs,  the  "maximum  net  mass"  as 
defined  in  §  171.8  in  kilograms  (kg)). 
RSPA  is  adding  a  new  paragraph 
(a)(l)(iii)(A).  estabhshing  the  mark  "X" 
for  IBCs  meeting  Packing  Group  I,  II  and 
III  performance  test  standards. 

Four  examples  of  IBC  certification 
marking  are  provided  in  §  178.703(a)(2) 
(i)  through  (iv).  Two  examples  of 
additional  markings  are  given  in 
§  178.703(b)(3)  (i)  and  (ii). 

One  commenter  asked  RSPA  to  allow 
manufacturers  or  others  certifying 
flexible  IBCs  to  omit  the  "UN-in-a-  . 
circle"  symbol  because  "such  symbols 
are  difficult  to  reproduce"  on  flexible 
IBCs.  The  commenter  noted  that  this 
option  already  is  provided  for  metal 
IBCs.  This  request  is  not  adopted  . 
because  RSPA  is  not  aware  that  use  of 
the  "UN-in-a-circle"  has  been  a  problem 
for  manufacturers  of  flexible  IBCs  in 
other  countries. 

In  paragraphs  (b)(l)(i)  and  (b)(2)(i) 
among  additional  marking 
requirements,  rigid,  composite  and 
metal  IBCs  must  be  marked  for  "rated" 
capacity.  Rated  capacity  is  capacity 
normally  used  compared  to  "maximum 
capacity,"  which  is  defined  in  §  171.8  as 
"the  maximum  iimer  volume  of 
receptacles  or  packagings." 

RIBCA  commented  that  paragraph  (b), 
requiring  additional  marks  to  be  located 
"in  a  place  readily  accessible  for 
inspection,"  could  lead  to  enforcement 
problems  "because  there  is  no  possible 
way  to  find  a  location  that  will  assure 
that  under  all  circumstances  in  usage 
the  markings  would  always  be  visible 
for  inspection."  RIBCA  said  the  phrase 
"for  inspection"  conveys  an 
"operational  intent"  that  "could  be  used 
by  inspectors"  in  the  field.  RIBCA 
suggested  that  RSPA  follow  the  general 
policy  established  for  drums  in 
§  178.503(a)  and  carried  over  in  the 


proposed  §  178.703(a):  "in  addition  to 
markings  in  paragraph  (a)  of  this 
section,  each  metallic,  rigid  plastic  and 
composite  IBC"  be  marked  "in  a  durable 
and  clearly  visible  maimer."  This 
request  is  not  adopted  because  for  larger 
packages  (e.g.,  IBCs),  the  phrase  "readily 
accessible  for  inspection"  is  necessary 
to  ensure  that  the  mark  can  be  seen  by 
an  inspector  writhout  lifting  the  package. 

RIBCA  objected  to  the  paragraph 
(b)(1)  proposal  to  require  use  of 
specification  plates  for  rigid  plastic  and 
composite  IBCs.  It  contended  that 
required  use  of  plates  "can  lead  to  less 
desirable  and  less  permanent  means  of 
marking."  RIBCA  noted  that  paragraph 
.  (a)  does  irot  require  markings  on  a  plate. 
RIBCA  suggested  that  the  markings  set 
forth  in  paragraph  (a)  for  each  rigid 
plastic  and  composite  IBC  "be  grouped 
togetherin  one  location  •  *  ""but 
without  required  use  of  a  plate. 

RSPA  agrees  and,  accordingly,  is 
revising  proposed  paragraph  (b)  by 
requiring  additional  markings  to  be 
placed  near  the  certification  mark 
specified  in  paragraph  (a).  The  wording 
"on  each  plate,"  applying  to  rigid 
plastic  and  composite  IBCs,  is  removed 
from  paragraph  (b)(1).  Section 
180.352(d)  is  revised  to  require  the 
retest  date  to  be  marked  as  provided  in 
paragraph  (b)  of  this  section  (i.e.,  near 
the  certification  mark  specified  in 
paragraph  (a)). 

Section  178.704.  This  section  contains 
general  requirements  applicable  to 
manufactiuers  of  IBCs.  Each  IBC  must 
be  resistant  to.  or  protected  from, 
deterioration  due  to  exposure  to  the 
external  environment.  Intermediate  bulk 
containers  intended  for  solid  hazardous 
materials  must  be  sift-proof  and  water- 
resistant.  One  commenter  asked  RSPA 
to  clarify  the  requirement  in  proposed 
paragraph  (b)  that  "all  service 
equipment  must  be  so  positioned  or 
protected  as  to  minimize  potential  loss 
of  contents  resxdting  bom  damage 
during  IBC  handling  and 
transportation."  The  commenter  asked  if 
proposed  paragraph  (b)  requires 
shippers  to  position  IBCs  "over  a 
contaiiunent  pad  during  loading  and 
unloading."  The  commenter  said  that 
such  a  requirement  "would  create 
numerous  difficulties."  RSPA  does  not 
consider  this  requirement  to  apply  to 
shipper  IBC  handling  and  operations 
since  the  positioning  of  service 
equipment  referred  to  in  paragraph  (b) 
is  a  design  requirement  applicable  to 
manufacturers. 

Section  178.705.  This  section  contains 
standards  for  metal  IBCs  and  is  adopted 
as  proposed.  Metal  IBC  design  types  are 
designated  by  code  number,  definitions, 
and  construction  requirements. 


Authorized  steel  and  aluminom 
construction  materials  are  set  forth  in 
paragraph  (c)(1).  Minimum  body  wall 
thicknesses  are  specified  in  paragraph 
(c)(l)(iv).  Ratios  expressing  required 
tensile  strength  for  steel  and  aluminum 
IBC  construction  materials  in 
paragraphs  (c)(l)(iii)  (A)  and  (B)  and  the 
paragraph  (c)(l)(iv)(B)  formula  for 
determining  the  minimum  wall 
thickness  of  metals  other  than  the 
reference  steel  described  in  paragraph 
(iii)(A)  of  this  section,  are  corrected  for 
U.S.  standard  units. 

In  response  to  requests  by 
commenters  and  an  amendment 
approved  for  the  Eighth  revised  edition 
of  the  UN  Recommendations,  RSPA  has 
replaced  the  word  "metallic"  with  the 
word  "metal"  with  respect  to  metal 
IBCs.  One  commenter  Jisked  RSPA  to 
clarify  the  difference  between  the  terms 
"sandwich"  and  "double  wall"  in  the 
definition  of  "protected"  in  proposed 
paragraph  (b)(2).  A  double-wall  metal 
IBC  consists  of  two  metal  walls  with 
space  between.  A  "sandwich" 
configuration  consists  of  two  metal 
walls  with  material  such  as  foam  or 
insulation  between. 

The  same  commenter  asked  if  liners 
or  bags  placed  inside  metal  IBCs  meet 
the  definition  of  "protected."  The 
definition  of  "protected  '  is  derived 
from  section  16.2.2.3  of  the  UN 
Recommendations  and  means  any  two- 
ply  (double  wall)  or  multiple 
(sandwich)  barrier  applied  externally. 
The  construction  materials  of  additional 
"protection"  are  not  specified,  and 
could  include  materials  other  than  the 
material  of  construction  of  the  IBC  in 
question.  For  these  reasons,  RSPA 
beheves  liners  or  bags  placed  inside 
metal  IBCs  do  not  meet  the  intent  of  the 
definition  of  "protected"  in  paragraph 
(b)(2).  In  this  final  rule,  in  paragraph 
(b)(2)  the  definition  of  "protected"  is 
clarified  to  mean  "providing  the  IBC 
body  with  additional  "external 
protection  against  impact  and  abrasion." 

Conunenters  asserted  that  the  use  of 
the  term  "metallic  IBCs"  without 
qualification  may  lead  to  the 
interpretation  "that  all  components  (of 
such  IBCs)  must  have  metal  properties." 
RSPA  concurs  with  a  suggestion  to  solve 
this  problem  by  revising  paragraph 
(c)(l)(iii)  to  more  specifically  refer  to 
"metals  used"  in  fabricating  the  metal 
IBC  body. 

RSPA  also  concurs  with  RIBCA's 
request  to  authorize  "frangible" 
pressure  relief  devices  for  the  release  of 
vapor  to  ensure  no  rupture  of  the  IBC 
body  will  occur.  RIBCA  contended  that 
frangible  pressure  reUef  devices  ha%  e 
been  authorized  for  DOT  57  portable 
tanks  for  years.  RSPA  notes  that 
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§  178.253-4(a)  requioes  each  DOT  57 
portable  tank  to  be  "equipped  with  at 
least  one  pronuie  re^ef  device  such  as 
a*  •  'frai^Uedisr*  •  •'Section 
16.2.3.7.1  of  the  UN  Recommendations 
( "release  of  vapor  *  f  *  can  be 
achieved  by  conventional  pressure  relief 
devices"!  cm  also  be  interpreted  as 
including  frangiUe  relief  devices. 
Accordingly.  §§  178.y0S<cH2)(i). 
178.706(cJ(4)  and  17«.707(cK3)(iv)  are 
revised  to  include  fraigiUe  relief 
devices.  . 

Section  1 78.706  T^is  section,  adopted 
as  proposed,  contain^  standards  for  rigid 
plastic  IBCs  including  design  types 
designated  by  code  number,  general 
definitions  and  const|xiction 
requirements.  Ckmun^nters  asked  RSPA 
to  delete  proposed  §4 178.706(c)(3)  and 
178.707(cK3Kiii).  prohibiting  the 
employment  of  used  plastic  materials 
other  than  production  residue  or  regrind 
materials  from  the  saxne  manufocturing 
process  in  the  production  of  rigid 
plastic  IBCs  or  plastic  inner  receptacles. 
The  National  Agrich^mical  Retailers 
Association  (NARA)  tlaimed  that  this 
prohibition,  without  nistification, 
"would  prevent  the  ervironmentally 
sound  practice  of  recycling  mini -bulk/ 
IBCs  into  new  IBC  cojitainers."  The 
request  to  delete  this  brohibition  is  not 
adopted.  Consistent  ■\rith  requirements 
in  §  178.509(bKl)  for  jplastic  drums  and 
jerricans  §  178.522(b)(1)  for  composite 
packagings  with  inne^  plastic 
receptacles,  RSPA  believes 
contaminated  plastic  material  obtained 
through  recycling  shquld  not  be  used  to 
construct  that  portion  of  the  packaging 
in  contact  with  the  hi  zardous  materials 
lading. 

Commenters  exprei  sed  concern  that 
proposed  venting  requirements  in 
§  178.706(c)(4)  for  rigid  plastic  IBCs  and 
§  178.707(cM3)(iv)  forjcomposite  IBCs 
are  inconsistent  with  jUN 
recommendations.  They  referred  to 
RSPA's  proposed  venking  standard  to 
prevent  rupturing  of  plastic  and 
composite  IBC  boidiea  in  a  fire 
errgulfment  situation; a  standard  not 
recommended  by  the  jUN  in  Sections 
16.4.3.5  and  16.5.3.2.6.  One  commenter 
said  the  UN  "does  noi  link  venting 
capacity  to  fire  engul^ent."  and  that 
the  UN  requires  only  Ihat  plastic  and 
composite  IBCs  be  provided  with 
sufficient  venting  capacity  to  prevent 
rupture  of  the  IBC  boiy  if  subjected  to 
an  internal  pressure  i|i  excess  of  which 
it  was  hydraulically  tested.  RIBCA 
commented  thai  it  is  Tunlikely  a  plastic 
tank  completely  enveloped  in  fire  could 
maintain  its  liquid  retention  properties 
throughout  the  fire  regardless  of  the  size 


of  any  venL  Eventual 


y.  failure  will  take 


place  but  not  due  to  pressure.  The  tank 
will  eventually  leak  due  to  melting." 

Commenters  said  RSPA's  proposals  to 
require  relief  devices  or  other  means  of 
plastic  and  composite  IBC  construction 
to  ensure  that  leakage  or  permanent 
distortion  doss  not  occur  also  are 
inconsistent  ivith  UN  raoommendations. 
They  asserted  that  the  venting 
requirements  in  these  sections  ought  to 
apply  only  to  preventing  rupture  of  the 
IBC  body  in  emergency  situations  and 
that  IBC  body  distortion  should  not  be 
related  to  eipergeocy  relief  capabihties. 
RIBCA  said  that  RSPA  should  rely  on 
the  shipper  visual  inspection 
requirements  in  §  173.35  to  control 
whether  an  IBC  may  be  reused. 
Commenters  also  noted  that 
§§  178.706(cK4j  and  178.707(c)(3)(iv) 
address  all  plastic  IBCs  and  not 
specifically  rigid  plastic  and  composite 
IBCs  intended  to  transport  hquids.  as 
recommended  by  the  UN- 

RSPA  concurs  with  these  commenters 
on  the  issue  of  venting  plastic  and 
composite  IBCs  to  prevent  rupture  in  a 
fire  engulfment  situation.  Accordingly, 
references  to  "fire  enguifinent"  are 
removed  from  §§  178.706(cM4)  and 
178.707(c)(3)(iv).  RSPA  agrees  that 
venting  requirements  in  §§  178.706  and 
178.707  should  apply  only  to 
prevention  of  IBC  rupture  in  emergency 
situations  and  that  the  "no-leakage  or 
no-permanent  deformation"  criteria 
more  appropriately  apply  to  IBC  design 
qualification  as  criteria  for  passing  the 
hydrostatic  pressiue  test  adopted  in 
§  178.814.  Therefore,  references  to 
leakage  or  pennanent  deformation 
linked  to  venting  requirements  in 
§§  178.706(c)(4)  and  178.707(c)(3)(iv) 
are  removed.  In  this  final  rule.  RSPA  is 
not  specifying  IBC  venting  capacities 
such  as  those  foimd  in  §  178.253-4(c) 
for  DOT  57  portable  tanks.  However, 
pressiue  refief  capacity  must  be 
sufficient  to  prevent  rupture  of  the  IBC 
body.  Sections  178.706(c)(4)  and 
178.707(c)(3)(iv)  are  revised  to  apply 
specifically  to  rigid  plastic  and 
composite  IBCs  respectively,  which  are 
intended  for  the  transportation  of 
liquids. 

Section  178.707.  Standards  for 
composite  IBCs  are  set  forth  in  this 
section  and  are  adopted  as  proposed. 
Standards  include  design  types 
designated  by  code  number,  general 
definitions  and  construction 
requirements.  RSPA  is  adding  a  new 
definition  of  "rigid"  inner  receptacle  to 
definitions  for  the  composite  IBC  tjrpes 
in  paragraph  (b)(3)  to  clarify  the 
distinction  between  rigid  and  flexible 
inner  receptacles.  The  new  definition 
states  that  a  "rigid"  inner  receptacle  is 
one  which  retains  its  general  shape 


when  empty  without  closures  in  place 
and  without  benefit  of  the  outer  casing. 
Standards  are  added  for  inner 
receptacles  of  composite  IBCs  in 
paragraph  (c)(3).  and  for  composite 
outer  packagings  in  paragraph  (c)(4). 

Section  178.708.  Standards  for 
fiberboard  IBCs  are  set  forth  in  this 
section  and  adopted  as  proposed. 
Fiberboard  IBC  standards  are  amilar  to 
those  for  fiberboard  boxes  in  §  178.516. 
However,  in  this  final  rule,  standards  for 
fiberboard  IBCs  also  include  ISO 
minimiun  puiu:lure  resistance  (ISO 
3036-1975). 
-     Section  178.709.  Standards  for 
wooden  IBCs  are  cootaiaed  in  this 
section  and  adopted  as  proposed. 

Section  i  7a.  710.  Standards  for 
flexible  IBCs  are  adopted  as  proposed. 
They  include  flexible  IBC  design  types 
designated  by  code  number,  definitions 
and  construction  standards.  Consistent 
with  the  Eighth  Revised  Edition  of  the 
UN  Reconunendations,  the  definition  in 
pars^ph  (b)(1)  of  this  section  is 
revised  to  read  "Flexible  IBCs  consist  of 
a  body  constructed  of  film,  woven 
plastic,  woven  fabric,  paper,  or 
combination  thereof,  together  with  any 
appropriate  service  equipment  and 
handling  devices,  and  if  necessary  an 
iimer  coating  or  liner." 

Section  178.601.  General  IBC  testing, 
inspection  and  recordkeeping 
provisions  are  set  forth  in  this  section 
and  adopted  as  proposed.  They  include 
requirements  for  manufacturer 
responsibility,  IBC  design  qualification 
testing  at  the  start  of  production,  of  each 
different  IBC  design  type,  periodic 
design  lequalification  testhig, 
production  testing  and  inspection 
performed  on  each  newly  manufactured 
IBC  and  periodic  retest  and  inspection 
of  each  IBC  conducted  at  least  every  2.5 
years  (in  this  final  rule,  §  173.32  is 
amended  to  extend  the  2.5-year  periodic 
retest  and  inspection  requirement  to 
DOT-52.-53.-56  and  -57  portable  tanks 
constructed  before  October  1, 1996).  The 
definition  of  "IBC  design  type"  is 
modified  in  this  final  rule  by  the 
removal  of  "means  of  filling  and 
discharge"  from  the  definition  and 
addition  of  "representative  service 
equipment"  Reference  to  packaging 
which  can  differ  only  in  its  lesser 
external  dimensions  (i.e..  height,  width, 
length)  without  further  testing  is  added 
to  the  definition  of  "different  IBC  design 
type."  In  this  final  rule.  RSPA  is 
extending  the  quality  control  principle 
established  for  non-bulk  packagings 
under  Docket  HM-181  to  IBCs. 
Consistent  with  Section  16.1.4.1.1  of  the 
UN  Recommendations,  RSPA  is 
requiring  periodic  requalification  of  IBC 
design  types  throughout  a  production 
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run  sufficient  to  ensure  that  newly 
manufactured  IBCs  maintain  the 
integrity  of  original,  successfully  tested 
design  types.  All  IBC  design  types  must 
be  requalified  at  least  once  every  12 
months. 

This  section  also  requires  persons 
who  certify  IBC  design  types  to  keep 
records  of  the  quaUfication  of  each  IBC 
design  type  and  of  each  periodic  design 
requalification.  Records  must  be 
maintained  at  each  location  where  an 
IBC  is  manufactured  and  at  each 
location  where  IBC  design  qualification 
or  periodic  design  requahfication  testing 
is  performed.  They  must  be  maintained 
for  as  long  as  IBCs  are  manufactured  in 
accordance  with  each  quafified  design 
type  and  for  at  least  2.5  years  thereafter. 
.  Certification  records  must  include  the 
following  information:  name  and 
address  of  test  facility,  name  and 
address  of  the  IBC  certifier,  a  imique  test 
report  identifidtion,  date  of  test  report, 
manufacturer  of  the  IBC,  description  of 
the  IBC  design  type  (e.g.,  dimensions, 
materials,  closures,  thickness, 
representative  service  equipment,  etc.). 
maximum  IBC  capacity,  characteristics 
of  test  contents,  and  test  descriptions 
and  results  (including  drop  heights, 
hydrostatic  pressures,  tear  propagation 
length,  etc.).  The  test  report  must  be 
signed  with  the  name  of  the  person 
conducting  the  test,  and  the  name  of  the 
person  responsible  for  testing. 

This  section  ehcited  comments 
concerning  design-type  definition, 
design  qualification  testing,  periodic 
design  requalification,  production 
testing,  selective  testing  and  other  issues 
under  general  requirements.  RIBCA 
urged  RSPA  to  reevaluate  what 
constitutes  an  IBC  design  type  change  in 
terms  of  minor  changes  (such  as  changes 
to  service  equipment),  requiring  design 
type  requahfication.  RIBCA  contended 
that  requirements  in  proposed 
paragraphs  (c)(1)  and  (c)(7)  involving 
"IBC  design  type"  and  "different  IBC 
design  type"  would  "have  the  effect  of 
making  a  new  design  type  in  each 
instance  that  an  IBC  appiulenance  is 
changed,  a  gasket  material  is  replaced, 
a  valve  unit  is  changed  in  style,  e.g.. 
&t)m  ball  to  gate,  etc."  RIBCA  requested 
revision  of  paragraph  (c)(7)  to  exclude 
s^vice  equipment  from  design  changes 
requiring  design  requalification. 

RSPA  agrees  with  RIBCA 's  concerns 
regarding  the  definition  of  "IBC  design 
type"  and  "different  IBC  design  type." 
Service  equipment  is  the  IBC 
component  most  likely  to  undergo 
design  change  during  short  production 
runs.  Accordingly,  RSPA  is  revising  the 
proposed  definition  of  IBC  "body"  in 
§  178.700(c)(1)  by  clarifying  that  the 
receptacle  "does  not  include  service 


equipment."  Furthermore.  RSPA  is 
amending  paragraph  §  178.801(c)(1)  in 
this  section  by  removing  the  phrase 
"means  of  filling  and  discharging"  and 
adding  a  new  paragraph 
§178.801(c)(7)(iv)  stating  that  a  different 
IBC  design  type  does  not  apply  to 
"service  equipment."  RSPA  is  adopting' 
RIBCA 's  request  to  revise  paragraph 
§  178.801(d)  by  adding  that  service 
equipment  associated  with  any  IBC 
design  type  should  be  considered 
"representative"  and  not  design-type 
specific  (for  example,  safety  devices, 
such  as  pressure  relief  valves  must  have 
identical  venting  capacity  and  integrity; 
or  valve  protection  must  have  equal  or 
greater  integrity).  RSPA  also  is  referring 
to  "representative"  service  equipment 
as  part  of  the  definition  of  "IBC  design 
type"  in  paragraph  (o)(l)  and  is 
requiring  in  paragraph  (1)  that 
"representative  service  equipment"  be 
described  in  each  design  type  test 
report.  Consistent  with  §  178.601(d)  for 
non-bulk  packagings,  RSPA  is  revising 
proposed  paragraph  (d)  to  require  the 
design  qualification  testing  of  each 
"new  or  different"  IBC  design  type. 

Commenters  asserted  that  proposed 
paragraph  (h).  allowing  a  25-percent 
reduction  of  exterior  IBC  dimensions 
without  retesting.  is  too  restrictive.  One 
commenter  suggested  that  RSPA  adopt 
UN  Recommendations  which  do  not 
limit  variation  of  external  dimensions 
(e.g..  25  percent),  "so  long  as  materials 
of  construction  and  thickness  are  not 
changed."  RIBCA  added  that 
manufacturers  are  permitted  under 
exemptions  to  produce  smaller  IBCs 
with  greater  than  25  percent  reduction 
of  external  dimensions  (the  IBCs  being 
identical  in  other  respects).  RSPA 
concurs  with  these  commenters  and. 
accordingly,  proposed  paragraph  (h)  is 
revised  in  paragraph  (c)(7)(iii)  in  this 
final  rule  by  removing  the  proposed  25 
percent  restriction  and  to  permit 
variation  of  a  tested  IBC  design  type 
without  further  testing,  provided  the 
IBC  diners  only  in  its  lesser  external 
dimensions  while  materials  of 
construction  and  material  thicknesses  or 
fabric  weight  remain  the  same.  In 
paragraph  (h)  of  this  final  rule  provides 
that  other  minor  design  variations  may 
be  permitted  without  further  testing 
provided  selective  testing  demonstrates 
an  equivalent  or  greater  level  of  safety 
than  the  design  type  tested  and  which 
has  been  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

The  Flexible  Intermediate  Bulk 
Container  Association  (FIBCA)  asked 
RSPA  to  extend  to  flexible  IBC  design 
types  the  25  percent  allowable 
decreased  variance  in  ex-ternal 


dimensions  without  further  testing 
proposed  for  rigid  IBC  design  types.  As 
discussed  above,  RSPA  concurs, 
provided  that  no  loss  of  original  design 
type  integrity  occiu^  (e.g.,  no  change  in 
sewing  pattern,  fabric  weight,  etc.). 
Accordingly,  paragraph  (c)(7)(iii) 
includes  all  IBCs. 

Four  commenters  asserted  that,  in  the 
NPRM,  RSPA  departed  from  the  quality 
assurance  program  suggested  in  Section 
16.1.4.1.1  of  the  UN  Recommendations 
by  establishing  a  requirement  that  each 
IBC  design  type  be  retested  every  12 
months,  similar  to  the  periodic  design 
retest  requirement  for  drums.  RIBCA 
said  periodic  design  quaUfication  is  not 
recommended  in  Chapter  16  of  the  UN 
Recommendations  because  IBC  design 
type  qualification  is  much  more 
expensive  than  it  is  for  drxuns  (for 
which,  in  Section  9.7.1.3.  the  UN 
recommends  periodic  testing).  On 
average,  RIBCA  said  its  member 
manufacturers  spend  $5,147  to  qualify 
each  design  type.  In  one  year,  RIBCA 
said  the  total  cost  for  members  was 
$4,990,000  for  quahfying  970  different 
design  types.  "This  is  nearly  $5  million 
of  test  costs  spread  over  15 
manufacturers." 

RIBCA  said  imposing  on  IBC 
manufacturers  a  requalification  scheme 
that  is  more  suited  to  non-bulk 
packaging  production  runs  is 
counterproductive  and  cost-inefficient. 
RIBCA  noted  that  IBC  production  rates 
differ  markedly  from  rates  for  steel  and 
plastic  dnuns.  "The  numbers 
manufactured  for  (an  IBC]  design 
usually  become  smaller  each  year  •  •  • 
Each  such  order,  often  for  5. 10  or  20 
tanks,  would  be  accompanied  by  very 
high  and  inordinate  design  qualification 
costs  when  compared  to  non-bulk 
packaging  on  a  per  unit  sold  basis."  One 
commenter  added  that,  under 
requirements  in  paragraph  (e).  "every 
conceivable  gasket  type,  fitting  type  and 
fitting  configuration  used  on  an  IBC  will 
have  to  be  tested  in  their  various 
combinations  and  retested  every  1 2 
months.  This  would  entail  hujidreds  of 
design  qualification  tests  every  year." 
RIBCA  maintained  that  once  an  IBC 
design  type  is  proven,  "the  passage  of 
time  (e.g..  12  months)  is  irrelevant." 
RIBCA  said  "re-proving"  an  IBC  design 
"demonstrates  nothing  about  the  design 
•  *  *  It  would  only  indicate  that  either 
the  method  of  production  failed  to  yield 
an  acceptable  product  or  that  the 
original  design  (procedure)  was  not 
followed." 

Commenters  urged  RSPA  to  consider 
a  quality  assurance  program  where  IBC 
manufacturers  would  be  required  to 
demonstrate  and  document,  as  RIBQ\ 
suggested,  a  "continuing  adherence  to 
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minimum  requiiemenjts  of  a  qualified 
desi^."  They  said  thit  a  pericxiic 
internal  audit,  propeHy  documented, 
would  accomplish  this.  RIBCA  claimed 
that  its  members  already  are  committed 
to  such  a  program.  RI^CA  suggested 
revisions  to  paragraph  (e)  to  require  "an 
ongoing  design  and  n^ufacturing 
process  evaluation  *  r  *  recorded 
annually,  based  on  the  date  of  the 
original  design  certification  for  each 
design  type  •  •  •  "  Another  commenter 
agreed  with  RIBCA  th^t  a  12-month 
requaliQcation  period!  makes  senae  for 
high-volume,  non-bulk  packagings  but 
not  for  "specialty-type  containers" 
produced  in  low  volutnes.  The 
commenter  said  that  the  one-time-per- 
yeaf  requalification  wpich  RSPA 
proposes  "must  be  be$ed  on  an  average 
number  of  units  prodeced  by  an  average 
IBC  manufacturer  in  dne  year."  The 
commenter  asked,  "tabe  fair,  why  not 
give  the  manufactureij  the  option  of  one 
year  or  a  certain  amount  of  containers 
produced  (based  on  tl)is  average  number 
of  containers  prodiice^  by  an  average 
company  over  one  ye<r)?" 

RSPA  agrees  in  phi^ciple  that,  under 
a  performance-based  iystem,  good 
quality  assurance  practices  are  essential 
to  maintain  the  integrity  of  each 
production  unit  mani|fectured  to  a 
certified  IBC  design  t^^.  RSPA 
encourages  the  development  of  sound 
quality  assurance  profi-ams.  For  this 
final  nde,  however.  R^PA  has 
determined  that  12-mbnth  periodic 
design  qualification  testing  involving 
samples  taken  from  the  production  line 
is  necessary  as  the  minimum 
requirement  Paragraph  (e)(2)  provides 
an  approval  process  f4r  the 
development  of  programs  requiring  less 
actual  testing  if  a  quality  assurance 
program  is  maintained  and  higher 
design  and  constructipn  standards  are 
demonstrated.  Under  current 
exemptions.  IBC  design  types  generally 
must  be  requalified  eyery  four  months. 
RSPA  believes  that  the  12-month 
periodic  design  requalification 
requirement  in  this  final  rule  offers 
manufacturers  significant  relief  while 
not  compromising  transportation  safety. 

In  response  to  a  commenter's  request, 
RSPA  is  revising  requirements  for  the 
production  test  propcked  in  paragraph 
(fMD  by  adding  paragraph  (f)(l)(i) 
stating  that  IBCs  needj  not  have  fitted 
closures.  RSPA  is  adc 
(f)(l)(ii)  providing  I 
of  composite  IBCs  i 
tested  without  outer  1 
provided  that  test  resvlts  are  not 
affected.  These  provi^ons  are  consistent 
with  productioo  leak^roofiiess  testing 
requirements  for  nonf)ulk  packagings  in 
§  178.604.  Furthermote.  the  UN 


^ng  paragraph 
inner  receptacles 
be  leakproofness 
JC  bodies. 


Recommendations  do  not  specify  (in 
Section  16.1.4.2.4)  how  IBCs  are  to  be 
prepared  for  production  leakproo&iess 
testing. 

Notmg  that  many  third-paity  testing 
agencies  lack  expertise  in  testing  IBCs, 
RIBCA  requested  a  revision  to  proposed 
paragraphs  (j)  and  (j)(2)  to  permit 
manufactiirers  to  monitor  tests  being 
performed  by  third-party  agencies  and 
report  on  inadequate  procedures. 
Although  RSPA  agrees  that  IBC 
manufactiuers  should  be  permitted  to 
participate  in.  or  monitor  the 
development  of.  soimd  third-party 
testing.  RSPA  sees  no  need  to  establish 
by  regulation  the  right  of  manufacturers 
to  visit  EBC  test  laboratories.  This  issue 
can  be  resolved  by  contractiial  or  other 
agreements  between  the  manufactiuer 
and  a  third-party  agency.  Therefore,  this 
request  is  not  adopted. 

RIBCA  questioned  the  effectiveness  of 
RSPA's  requirement  in  proposed 
paragraph  (k)  that  the  inner  coating  of 
an  IBC  must  withstand  subpart  O  tests. 
RIBCA  said  "the  ensuing  crush 
patterns"  resulting  from  the  drop  test 
makes  it  "difficult  to  assure  *  "  •  if  the 
coating  is  still  protective."  RIBCA 
requested  a  clarifying  sentence 
emphasizing  that  after  withstanding  the 
tests,  "no  immediate  hazard  is  created 
by  contact  of  the  contents  with  any 
material  of  constructicua  in  the  tank." 
This  comment  is  not  accepted. 
Consistent  with  requirements  for  non- 
bulk  packagings  requiring  coatings  in 
§  178.601(j),  RSPA  beheves  a  criterion 
stating  that  coatings  retain  their 
protective  properties  after  withstanding 
subpart  O  performance  tests  is  necessary 
to  ensure  the  integrity  of  IBC 
construction. 

Section  178.602.  This  section 
establishes  requirements  for  the 
preparation  of  fiberboard  IBCs  or 
composite  IBCs  with  fiberboard  outer 
packagings  for  design  qualification 
testing.  Fiberboard  IBCs  must  be 
conditioned  under  the  same 
temperature  and  relative  humidity 
conditions  as  required  for  non-bulk 
fiberboard  packagings  in  §  178.602(d).  In 
this  final  rule,  paragraph  (c)  is  added 
permitting  fibert>oard  IBCs.  or 
composite  IBCs  with  fiberboard  outer 
packagings.  to  be  conditioned  at 
ambient  temperature  "for  purposes  of 
periodic  design  requalification  only." 
This  is  consistent  with  a  similar 
provision  in  173.602(d)(3)  for  the 
periodic  retesting  of  non-bulk  fiberboard 
packaging  design  types. 

Section  1 76.803.  Design  qualification 
testing  specified  in  §§  178.810-819  for 
the  certification  of  metal,  rigid  plastic, 
composite,  fiberboard.  wooden,  and 
flexible  IBC  types  is  set  forth  in  a  single 


table  in  this  section.  Separate  tables 
specifying  the  order  of  tests  for  each  IBC 
design  type  category  proposed  in 
§§178.804-178.808  are  not  adopted. 

RIBCA  and  other  ounmenters 
recommended  that  the  vibration  test  be. 
placed  first  in  the  order  of  tests  in  a 
single  table.  RIBCA  pointed  out  that  the 
vibration  test  "would  seem  to  be  most 
suitably  placed  before  tests  that  would 
result  in  damage  to  a  unit"  Referring  to 
the  order  of  tests  proposed  in  §  178.808 
for  flexible  IBCs.  FIBCA  asked  RSPA  to 
delete  the  phrase  ••*  •  •  must 
vdthstand  the  applicable  tests  in  the 
order  presented  •  *  *  *"  It  contended 
that  the  tear  test  (second  in  order  of 
tests),  involving  a  four-inch  knife  cut, 
would  render  the  test  sample  unsuitable 
for  the  remaining  tests.  RSPA  concurs 
with  these  recommendations  and, 
accordingly,  the  vibration  test  is  placed 
first. 

Based  aa  the  merits  of  comments 
stating  that  the  vibration  test  is 
unnecessary  for  the  certification  of 
flexible  IBCs,  Note  1  to  the  table  now 
specifies  that  flexible  IBCs  must  only 
"be  capable"  of  withstanding  the 
vibration  test  (see  discussion  in 
§  178.819).  In  response  to  a  comment 
bom  RIBCA  urging  RSPA  to  permit  the    ' 
use  of  another  IBC  of  the  same  design 
type  for  the  drop  test  RSPA  is  adding 
note  4  appticable  to  metal  and 
composite  IBC  design  types  which  states 
that,  "another  intermediate  bulk 
container  of  the  same  design  type  may 
be  used  for  the  drop  test  set  forth  in 
§  178.810."  Consistent  with  a  revision 
approved  for  the  Eighth  revised  edition 
of  the  UN  Recommendations,  RSPA  is 
adding  note  5,  permitting  use  of  a 
different  flexible  IBC  for  each  test. 

Section  178.810.  A  drop  test  similar 
in  many  respects  to  requirements  for 
non-bulk  packagings  in  §  178.603  is 
adopted  as  proposed  for  all  IBC  design 
types.  In  preparation  for  the  drop  test, 
IBCs  intended  to  transport  hquids  must 
be  filled  to  at  least  98  percent  of  their 
capacity,  and  to  at  least  95  percent  of 
their  capacity  if  intended  to  transport 
solids.  Before  being  drop  tested,  rigid 
plastic  IBCs  and  composite  IBCs  with 
inner  plastic  receptacles  must  be 
conditioned  for  testing  by  reducing  the 
temperature  of  the  packaging  and  its     * 
contents  to  - 18  "C  (0  "F)  or  lower.  Test 
liquids  must  be  kept  in  the  liquid  state 
by  the  addition  of  anti-freeze,  if 
necessary.  Test  samples  of  all  IBC 
design  types  must  be  dropped  onto  a 
rigid,  non-resihent,  smooth,  flat 
horizontal  s\j'face;  the  point  of  impact 
must  be  the  most  vulnerable  part  of  the 
base  of  the  IBC  undergoing  the  test. 
Drop  heights  are  dependent  upon  the 
Packing  Group  to  which  the  IBC  is  being 
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tested  and  certified.  A  Packing  Group  I 
drop  test  is  adopted  in  paragraph 
(d)(l)(i)  of  this  final  rule  for  IBCs 
intended  for  certain  high-hazard  solid 
materials. 

One  commenter  proposed  a  one-meter 
puncture  drop  test  to  "verify  the  ability 
of  an  IBC  to  withstand  worst -case 
situations  in  handling  and 
transportation."  RSPA  acknowledges 
that  this  suggested  test  represents  good 
industry  practice  to  verify  that  an  IBC 
exceeds  the  minimum  IBC  drop  test 
requirements  we  are  adopting  in  this 
final  rule.  However,  RSPA  beheves  that 
any  proposal  for  additional  required 
testing  should  be  done  through  notice 
and  comment,  and  that  there  is  not 
sufficient  justification  or  evaluation  of 
the  proposed  test  to  warrant  further 
action  at  this  time. 

Section  178.811.  The  requirement  for 
a  bottom  lift  test  for  IBCs  designed  to  be 
lifted  ftxjra  the  base  is  adopted  as 
proposed. 

Section  178.812.  A  top  lift  test  is 
adopted  as  proposed  for  all  metal,  rigid 
plastic  and  composite  IBC  design  types 
designed  to  be  lifted  from  the  top.  In 
this  final  rule,  the  top  lift  test  is 
applicable  to  flexible  IBCs  designed  to 
be  lifted  from  the  top  or  side.  FTBCA 
referred  to  other,  equally  effective 
methods  to  top-lift  flexible  IBCs  and 
suggested  that  platen  plate  hydrauUc 
loading  testing  methods,  now  utilized  in 
Europe,  should  be  acceptable  to  RSPA. 
As  provided  in  §  178.801  (i), 
manufacturers  may  use  other  top  hft 
methods  for  flexible  IBCs,  if  they 
demonstrate  equal  effectiveness. 

Section  178.813.  The  leakproofiiess 
test  is  adopted  as  proposed  for  the 
design  qualification  of  metal,  rigid 
plastic,  and  composite  IBC  design  types, 
and  rigid  IBC  production  units,  if  they 
are  intended  to  contain  liquids  or  if  they 
are  intended  to  contain  solids  loaded  or 
discharged  imder  pressure.  The  test 
must  be  performed  by  applying  air  at  a 
gauge  pressure  of  not  less  than  20  kPa 
(2.9  psig).  Other  methods  of 
leakproofriess  testing,  if  at  least  equally 
effective,  may  be  used  in  accordance 
with  Appendix  B  of  part  178,  or  if 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  as  provided  in  §  178.801(1)). 

RIBCA  objected  to  the  proposed  ten- 
minute  hold  in  applying  air  pressure 
during  production  line  leakproofriess 
testing.  RIBCA  said  a  ten-minute  hold 
"would  introduce  an  unacceptable 
celay  in  modem  production  lines." 
RIBCA  added  that  a  ten-minute  hold  in 
production  lines  using  blow-molded 
techniques  would  Uterally  shut  down 
production  "because  of  the  niunber  of 


units  coming  off-line  in  these  higher- 
speed  production  systems." 

RSPA  acknowledges  RIBCA 's  concern 
and,  consistent  with  a  revision 
approved  for  the  Eighth  revised  edition 
of  the  UN  Recommendations,  is  revising 
proposed  paragraph  (c)  by  not  adopting 
a  ten-minute  hold  requirement.  The 
final  rule  provides  that  the  test  "m\ist  be 
carried  out  for  a  suitable  length  of  time 
*  *  *"  to  determine  if  there  are  leaks. 

Section  178.814.  The  hydrostatic 
pressiu^  design  qualification  test  is 
adopted  as  proposed  for  all  metal,  rigid 
plastic  and  composite  IBC  design  types 
intended  to  contain  liquids  or  intended 
to  contain  solids  loaded  or  discharged 
under  pressure.  The  test  must  be 
performed  for  ten  minutes  at  gauge 
pressures  specified  for  three  metal  IBC 
design  types  intended  to  contain  liquids 
and  four  rigid  plastic  and  four 
composite  IBC  design  types. 

Consistent  with  a  proposal  accepted 
for  the  8th  revised  edition  of  the  UN 
Recommendations,  a  new  paragraph 
(d)(3)  is  added,  requiring  metal  IBCs  of 
type  21A,  21B  and  21N  intended  for 
transportation  of  Packing  Group  I  sohds 
to  be  tested  at  250  kPa  (36  psig)  gauge 
pressure.  Proposed  paragraphs  (d)(3) 
and  (d)(4)  are  renumbered  (d)(4)  and 
(d)(5),  respectively,  and  adopted  as 
proposed. 

RJBCA  suggested  a  revision  of 
paragraph  (b)  by  adding  a  requirement 
to  replace  vented  closures  with  similar 
non-vented  closures  or  to  seal  vents 
before  conducting  the  hydrostatic  test, 
consistent  with  preparations  for 
conducting  the  leakproofness  test  in 
§  178.813(b),  which  requires  sealed 
vents.  RSPA  agrees  and  is  revising 
paragraph  (b)  to  also  require  vented 
closures  to  be  removed  and  their 
openings  plugged.  RSPA  acknowledges 
RIBCA 's  concerns  that  the  choice  of 
hydrostatic  test  methods  proposed  in 
paragraph  (d)(4)  would  invariably  result 
in  shippers  being  forced  to  choose 
higher  test  pressure  values  for  shipment 
of  low-pressure  materials  in  rigid  plastic 
IBCs.  Accordingly,  in  this  final  rule, 
RSPA  is  adjusting  the  choice  of  test 
pressure  values  by  adding  the  following 
language  in  paragraph  (d)(5):  "*  *   * 
whichever  is  the  greater  of." 

Paragraph  (d)(5yalso  is  revised  in  this 
final  rule  to  more  clearly  distinguish 
between  the  use  of  gauge  and  absolute 
pressures  when  determining  hydrostatic 
test  pressiu^  to  be  appUed  to  the  IBC 
The  test  pressure  marked  on  the  IBC  is 
a  gauge  pressuje  as  specified  in 
S  178.703(b)(l)(iii).  Gauge  pressure 
consists  only  of  the  pressure  in  the  IBC 
that  exceeds  atmospheric  pressure. 
Absolute  pressure  consists  of  ambient 
atmospheric  pressure  plus  the  vapor 


pressure  of  the  hazardous  material  >n 
the  IBC.  Vapor  pressure  of  the 
hazardous  material  is  the  pressure 
exerted  on  the  IBC  by  vapors  or  gases 
emitted  by  the  material.  Paragraphs 
(d)(5)(i)  (B)  and  (C)  are  clarified  to  show 
that,  because  vapor  pressure  of  the 
hazardous  material  is  described  in 
absolute  terms,  the  pressure  applied  for 
the  hydrostatic  test  is  determined  by 
subtracting  atmospheric  pressure  from 
absolute  pressiue.  Methods  using 
absolute  pressure  set  forth  in  paragraphs 
(d)(5)(i)  (B)  and  (C)  can  be  used  when 
the  vapor  pressiu^  of  a  substance  is 
available  in  technical  literature. 
Hydrostatic  test  pressure  for  these 
methods  must  be  at  least  100  kPa  (14.5 
psig).  The  method  in  paragraph 
(d)(5)(i)(A)  for  determining  hydrostatic 
test  pressure  applied  is  useful  when  the 
vapor  pressure  of  a  mixture  or  substance 
is  unknown  and  may  be  experimentally 
determined. 

One  commenter  pointed  out  that  the 
leakproofness  test  should  be  conducted 
after  the  hydrostatic  pressure  test  "to 
indicate  whether  a  potential  path  for 
vapor  loss  has  been  opened  in  the 
structure  by  the  hydrostatic  testing.  A 
leakproofness  test  of  at  least  30  percent 
of  the  hydrostatic  pressiue  after  the 
hydrostatic  pressure  test  would  ensure 
that  the  package  can  maintain  complete 
integrity  against  both  liquid  and  vapor 
loss  in  a  worst-case  situation."  RSPA 
believes  tests  performed  in  the  order 
recommended  by  that  commenter  will 
adequately  ensure  IBC  integrity. 
Therefore,  in  the  table  for  testing  and 
certification  of  IBCs  established  in 
§  178.803,  the  leakproofness  test 
precedes  the  hydrostatic  pressure  test. 

RIBCA  urged  RSPA  to  not  regard  IBC 
"deformation"  as  a  failure  of  the 
hydrostatic  pressure  test  and 
disqualification  of  the  design  type. 
RIBCA  said  that  leakage  alone  must  be 
the  pass/fail  criterion  for  the  hydrostatic 
test.  Referring  to  criteria  in  paragraphs 
(e)  (1)  and  (3)  which,  for  most  rigid 
IBCs,  allow  "no  permanent  deformation 
which  renders  the  IBC  unsafe  for 
transport,"  RIBCA  said  significant 
deformation  of  metal  and  composite 
IBCs  begins  to  take  place  "at  quite  low 
pressures,"  and  added  that  "no  existing 
DOT  57  or  composite  IBC  can  pass  this 
test." 

As  proposed  in  paragraph  (e)(1). 
RSPA  believes  that  any  hydrostatic 
pressure  test  resulting  either  in 
permanent  distortion  or  leakage,  either 
of  which  renders  an  IBC  design  type 
unsafe  for  transport  constitutes  failure 
of  this  test  and  disqualifies  the  tested 
design  type.  Therefore,  RIBCA 's 
suggestion  is  not  adopted.  In  this  final 
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rule,  pass/fail  critena  for  the  hydrostatic 
test  are  retained  as  proposed. 

Section  178.815.  ^s  proposed,  the 
stacking  test  must  be  conducted  for  the 
qualification  of  all  intermediate  bulk 
container  design  types  designed  to  be 
stacked.  All  stacked  IBCs  must  be 
placed  on  their  bas^  on  level,  hard 
ground  and  subject^  to  a  uniformly 
distributed  superimposed  test  load  for  a 
period  of  at  least  five  minutes. 
Fiberboard,  woodeq,  and  composite  IBC 
design  types  with  o^ter  packagings 
constructed  of  materials  other  than 
plastic  must  withstajnd  this  test  for  24 
hours.  Stand-alone  ngid  plastic  and 
composite  design  types  with  outer 
plastic  packagings  i»ust  be  tested  for  28 
days  at  40  "C  (104  "t).  For  all  IBC  design 
types,  the  load  placid  on  the  IBC  must 
be  1.8  times  the  combined  maximum 
permissible  gross  mass  of  the  number  of 
be  stacked  on  top 


rhe  topple  test  is 
1  for  the 
jxible  IBC  design 


similar  IBCs  that  ma 
during  transport. 

SectJon  178.816.' 
adopted  as  propose 
qualification  of  all : 
types.  However,  a  topple  height  for 
Packing  Group  I  hasheen  added, 
consistent  with  the  Packing  Group 
levels  prescribed  for  the  drop  test  in 
§178.810. 

Section  178.817.  The  righting  test  is 
adopted  as  proposed  for  the 
qualification  of  all  flexible  IBC  design 
types  designed  to  be  lifted  from  the  top 
or  side. 

Section  1 78.818. 1  he  tear  test  is 
adopted  as  proposed  for  the 
qualification  of  all  fl  ;xible  IBC  design 
types. 

Section  178.819. 1  he  vibration  test  is 
adopted  as  proposed  as  a  requirement 
for  die  qualification  pf  rigid  IBC  design 
types.  A  vibration  capability  standard  is 
adopted  in  this  final  rule  for  the 
qualification  of  flexible  IBC  design 
types.  The  proposal  jo  require  vibration 
testing  for  all  IBC  design  types  drew 
comment  from  flexible  IBC 
manufacturers,  who  isserted  that 
hundreds  of  millions  of  flexible  IBCs 
have  been  successful  ly  used  without 
having  been  vibration-tested.  Because 
flexible  IBC  design  ti  pes  were  never 
subjected  to  vibratioi  i  testing,  one 
commenter  asserted  here  is  no  basis  for 
establishing  what  reasonable  vibration 
test  criteria  would  ht .  FIBCA  pointed 
out  that  no  other  nati  on  requires  this 
test  for  flexible  IBCs.  nor  do  the  UN 
Recommendations  address  this  issue. 
FIBCA  said  that  incliiding  the  vibration 
test  requirement  in  subpart  O  violates 
principles  stated  in  tie  preamble  to  the 
NPRM.  "for  removin|  a  dual  domestic 
and  international  regulatory  system." 
One  commenter  asked  if  foreign  UN- 
marked  flexible  IBCs  that  are  not 


vibration-tested  relinquish  UN 
certification  in  the  U.S.  Other 
commenters  asked  RSPA  to  introduce 
this  additional  testing  only  when  a 
vibration  standard  is  adopted  in  the  UN 
Recommendations  on  a  universal  basis. 

RSPA  notes  that  DOT  exemptions  for 
flexible  IBCs  have  not  required  vibration 
testing  and  agrees  with  commenters  that 
a  mandatory  vibration  test  should  not  be 
required  for  flexible  IBCs.  Therefore, 
paragraph  (a)  is  revised  to  exclude 
flexible  IBCs  from  mandatory  vibration 
testing.  However,  flexible  IBCs  must  be 
capable  of  withstanding  the  vibration 
test.  RSPA  also  is  adding  note  1  to  the 
table  of  "Testing  and  Certification  of 
IBCs"  in  §  178.803.  which  will  now 
require  flexible  IBCs  to  be  "capable  of 
withstanding  the  vibration  test." 

RIBCA  supported  the  proposed 
mandatory  test  for  rigid  IBCs  but  not 
requirements  in  paragraph  (b)(4)  to  turn 
IBCs  on  their  sides  foUovong  the  test. 
RIBCA  asserted  that  the  greatest 
vulnerability  in  a  vertical  peak-to-peak 
vibration  test  (which  RIBCA  termed  a 
"repeated  jolt  test")  are  bottom  openings 
and  not  the  top  of  IBCs.  "unless  they  are 
of  the  open-head  style  in  which  the  ring 
closure  may  leak  if  it  has  not  been 
properly  secured."  RIBCA  suggested  a 
revision  of  pass/fail  criteria  to  reflect 
this  position. 

RSPA  agrees  that  the  wide  structural 
variability  of  IBCs.  including  location  of 
closures,  valves,  etc..  represents  a 
different  range  of  stress  vulnerabilities 
and  vibration  test  outcomes  than  are 
experienced  by  non-bulk  packagings  for 
which  the  side  turn  is  required  in 
§  178.608(b)(4).  RSPA  also  recognizes 
that  IBC  size  and  stacking 
characteristics  ensure  that  an  upright 
position  in  the  transportation 
environment  normally  will  be 
maintained.  Therefore,  proposed 
paragraph  {b)(4)  is  not  adopted. 
Paragraph  (c)  is  clarified  to  state  that  an 
IBC  passes  the  vibration  test  if  there  is 
no  rupture  or  leakage. 

Part  180 

Section  180.350.  This  section  is 
adopted  as  proposed. 

Section  180.351.  General 
requirements  for  the  qualification  of 
IBCs  are  adopted  as  proposed.  Many 
comments  were  received  addressing  the 
five-year  plastic  IBC  use  limit  proposed 
in  paragraph  (c).  One  commenter 
pointed  out  that  proposed  paragraph  (c) 
is  inconsistent  with  proposed 
§  173.35(h)  in  that  it  omits  consideration 
by  the  Associate  Administrator  for 
Hazardous  Materials  Safety  for 
approving  a  longer  service  fife  for 
plastic  and  composite  IBCs.  One 
commenter  advised  RSPA  to  restrict  the 


limit  to  plastic  IBCs  constructed  of 
certain  materials  showing  patterns  of 
structural  failure  due  to  ultraviolet  (UV) 
degradation.  The  commenter  said  the 
five-year  limit  should  specifically  apply 
to  "Carbon  Black  stabilized  IBCs  and 
possibly  other  plastic  packagings." 

RIBCA  asserted  that  requiring,  after 
five  years,  that  a  plastic  unit  be  replaced 
"by  a  receptacle  identical  to  the  one  that 
was  employed  five  years  previously  is 
almost  impossible  to  meet."  RIBCA 
added  that  it  is  "unlikely  that  material 
of  construction  (i.e..  resins)  will  not 
have  undergone  some  modifications  or 
adjustments  in  that  time."  RIBCA 
suggested  that  paragraph  (c)  be  revised 
to  read  "a  receptacle  meeting  the 
original  design  type"  of  the  IBC.  RIBCA 
said  the  phrase  "original"  design  type 
"implies  no  changes  when  we  believe 
that  the  intent  is  not  to  have  changes 
that  alter  the  design  type  of  the  IBC  in 
which  a  new  inner  receptacle  is 
placed." 

As  stated  above  in  the  preamble  to 
§  173.35.  RSPA  is  not  adopting  a  five- 
year  rigid  plastic  and  composite  IBC  use 
restriction.  Accordingly,  proposed 
paragraph  (c)  in  this  section  is  not 
adopted. 

Section  180.352.  Requirements  for 
initial  and  periodic  retest  and 
inspection  of  IBCs  are  adopted  as 
proposed.  Initially  after  production  and 
every  2.5  years  thereafter,  metal,  rigid 
plastic,  and  composite  IBCs  intended  for 
liquids  or  intended  for  sofids  loaded  or 
discharged  by  pressure  must  withstand 
the  20  kPa  (2.9  psig)  leakproofiiess  test 
prescribed  in  §  178.813.  For  these  IBC 
types,  external  inspections  must  be 
performed  after  production  and  each  2.5 
years  thereafter  to  ensure  that  each  IBC 
is  properly  marked  and  fi-ee  from 
damage  that  may  reduce  its  structural 
integrity  during  transportation,  and  that 
IBC  service  equipment  functions 
properly.  Internal  inspections  are 
required  to  be  performed  initially  on 
metal  IBCs  after  production  and  every 
five  years  thereafter.  Metal,  plastic,  and 
composite  IBCs  are  to  be  inspected  at 
least  every  five  years  for  cracks, 
warpage.  and  corrosion.  Metal  IBCs 
must  be  inspected  at  least  every  five 
years  for  corrosion  of  wall  material 
below  required  minimum  thicknesses. 
An  IBC  found  with  such  defects  must  be 
removed  &t)m  hazardous  materials 
service.  Inspection  of  flexible, 
fiberboard  or  wooden  IBCs  is  necessary 
to  ensure  that  these  IBCs  are  properly 
marked  and  that  they  continue  to  meet 
required  construction  and  design 
specifications.  For  example,  each 
flexible  IBC  must  be  ins{>ected  to  ensure 
that  seams  are  bee  from  defects  in 
stitching,  heat  sealing,  or  gluing.  The 
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requirements  in  this  section  do  not 
apply  to  DOT  56  or  57  portable  tanks. 
IBC  owners  or  lessees  must  maintain 
records  of  periodic  retests  and  initial 
and  periodic  inspections  for  each  IBC  in 
continuous  hazardous  materials  service. 
Four  commenters  questioned  whether 
the  test  and  inspection  requirements  in 
this  section  apply  "before  each  use"  of 
an  IBC,  or  every  2.5  years  from  the  date 
of  manufacture  of  the  IBC.  The  periodic 
retest  requirements  in  this  section  do 
not  apply  to  IBCs  before  every  reuse. 
This  section  sets  forth  periodic  test  and 
inspection  requirements.  A  shipper 
cannot  reuse  an  IBC  intended  for  liquids 
or  intended  for  sohds  that  are  loaded  or 
discharged  by  pressure  if  that  IBC  has 
not  been  leakproofness  tested  every  2.5 
years  as  specified  in  paragraph  (b)(1)  of 
this  section.  For  clarity,  RSPA  is 
revising  the  first  sentence  in  paragraph 
(a)  to  read,  "Each  intermediate  bulk 
container  constructed  in  accordance 
with  a  UN  standard  for  which  a  test  or 
inspection  specified  in  paragraphs 
(b)(1),  (b)(2)  and  (b)(3)  of  this  section  is 
required  may  not  be  filled  *   *   *"  IBCs 
must  meet  standards  prescribed  in  this 
final  rule  at  all  times  in  hazardous 
materials  service  without  regard  to  the 
2.5-year  retest  and  inspection  period. 

NARA  asserted  that  the  required 
leakproofness  retest  "will  pose 
difficulties  for  retail  dealers,  custom 
applicators,  farmers  who  handle  a 
number  of  IBC/mini -bulks  with  various 
dates  of  manufacture."  NARA  said  that 
vdde  IBC  distribution  and  "the 
marketing  system"  for  IBCs  in 
agricultural  use  make  it  "extremely, 
difficult  for  IBC  owners  to  conduct  the 
leakproofiiess  test. '  NARA  suggested  a 
"more  stringent  visual  inspection"  in 
place  of  the  leakproofiiess  retest.  This 
suggestion  is  not  adopted.  RSPA 
believes  that  a  visual  inspection  alone  is 
insufficient  to  establish  the 
leakproofness  integrity  of  these  IBCs. 

Four  commenters  were  unclear  about 
the  applicability  of  proposed  paragraph 
(b)(1).  One  commenter  said  the 
paragraph  could  be  interpreted  to  mean 
IBCs  intended  for  bquids  and  solids  that 
are  only  loaded  and  unloaded  under 
pressure  must  be  leakproofness  retested. 
NACA  asked  RSPA  to  make  paragraph 
(b)(1)  consistent  with  §  178.813(a). 
RSPA  concurs  and,  accordingly,  is 
clarifying  paragraph  (b)(1)  to  show  that 
the  leakproofness  test  every  2.5  years 
does  not  have  to  be  performed  on  IBCs 
intended  to  contain  solids  that  are  not 
loaded  or  discharged  under  pressure. 

One  commenter  asked  RSPA  to  revise 
paragraph  (b)(2)(iii)  by  deleting  the 
requirement  of  removing  the  inner 
receptacle  of  a  composite  IBC  for 
inspections.  This  suggestion  is  not 


adopted.  RSPA  believes  that  the  inner 
unit  must  be  removed,  if  possible,  to 
allow  inspectors  to  examine  the  external 
condition  of  the  inner  receptacle.  RSPA 
is  clarifying  paragraph  (b)(2)(iii)  to  state 
that  the  iimer  receptacle  of  a  composite 
IBC  must  be  removed  fium  the  outer  IBC 
body  unless  the  inner  unit  is  bonded  to 
the  outer  body  or  unless  the  outer  body 
is  constructed  in  such  a  way  (e.g.,  a 
welded  or  riveted  cage)  that  removal  of 
the  inner  receptacle  is  not  possible 
without  damaging  or  destroying  the 
outer  body. 

RIBCA's  concerns  regarding  the 
marking  of  retest  data  on  a  rigid  plastic 
or  composite  IBC  if  no  certification  plate 
is  fitted  are  addressed  in  revisions  to 
§  178.703(b)  requiring  retest  data  "to  be 
placed  near"  the  UN  certification 
marking  required  in  §  178.703(a). 
Paragraph  (d)  is  revised  to  require  the 
retest  date  to  be  marked  as  "provided  in 
§  178.703(b)." 

NACA  asserted  that  the  "burden  of 
recordkeeping  for  potentially  hundreds 
of  thousands  of  tanks  •   •   •  seems  to 
serve  no  safety  benefit."  and 
recommended  deletion  of  paragraph  (e). 
RSPA  believes  that  the  record  retention 
requirements  in  paragraph  (e)  are 
consistent  with  the  recordkeeping 
requirements  fw  other  types  of 
packagings.  e.g.,  cargo  tanks  and  non- 
bulk  packagings.  and  are  essential  in 
demonstrating  compliance  with  the 
requirement  in  this  fijial  rule.  Therefore. 
NACA's  comment  is  not  adopted. 

rV.  Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 


Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Hazardous 
Materials  Transportation  Act  contains 
an  express  preemption  provision  (49 
App.  U.S.C.  1804(a)(4))  that  preempts 
State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects  unless  they  are  "substantively" 
the  same  as  the  HMR.  Covered  subjects 
are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 


(ii)  The  packing,  repacking,  handfing, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  tn 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  final  rule  addresses  covered 
subjects,  under  item  (ii)  and  (v)  above 
and,  therefore,  preempts  State,  local,  or 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
The  HMTA  (49  App.  U.S.C.  1804(a)i5)). 
as  amended,  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects,  after  November  16. 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earher  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  will  be  January  13,  1995. 
Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federahsm 
assessment  is  not  warranted. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  this  rule  appUes  to  certain 
shippers  and  carriers  of  hazardous 
materials  in  intermediate  bulk 
containers,  some  of  whom  may  be  small 
entities,  its  economic  impacts  are 
minimal. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h))  and  assigned  control 
number  2137-0510. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
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(Pctoberofeach 
contained  in  the 

can  be  used 
action  with  the 


Agenda  in  April  and 
year.  The  RIN  numbei 
heading  of  this  docum  ent 
to  cross-reference  this 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazarc  ous  waste. 
Imports,  Incorporation  by  reference, 
Reporting  and  recordl^ping 
requirements. 

49  CFR  Part  172 

Hazardous  material!  transportation, 
Hazardous  waste.  Labels,  Markings, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materiah  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Uraniui^. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Incorporation  by  referf  nee.  Motor 
vehicle  safety.  Packaging  and 
containers.  Reporting  i  ind  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  material  ransportation, 
Motor  carriers.  Motor  ^  'ehicle  safety. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  t  le  foregoing,  49 
CFR  parts  171, 172.  17 ),  178.  and  180 
are  amended  as  follow  >: 


PAFU 171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803. 
1804. 1805. 1808,  and  1818;  49  CFR  Part  1. 

2.  In  §  171.7,  a  new  entry  ISO  3036- 
1975  is  added  following  the  last  entry 
imder  International  Organization  for 
Standardization  in  the  Table  of  material 
incorporated  by  reference  in  paragraph 
(a)(3),  to  read  as  follows: 


Reference  material. 

•  * 


§171.7 

(a)* 

(3)  Table  of  material  incorporated  by 
reference.  *   •   * 


Source  and  name  of  material 


49  CFR 
reference 


Internationa)    Organization    for 
Slarxlardization: 


ISO  303&-1 975(E)  Board— De- 
termination of  puncture  re- 
sistance   


178.708 


3.  In  §  171.8,  the  definition  of 
"Intermediate  bulk  container"  is  added 
in  appropriate  alphabetic  order,  and  the 
definition  of  "UN  sttmdard  packaging" 
is  revised  to  read  as  follows: 

§  1 71 .8    Definitions  and  abbreviations. 

*        •        *        *        • 

Intermediate  bulk  container  (IBC) 
means  a  rigid  or  flexible  portable 
packaging,  other  than  a  cylinder  or 
portable  tank,  which  is  designed  for 


mechanical  handling.  Standards  for 
intermediate  bulk  containers 
manufactured  in  the  United  States  are 
set  forth  in  subparts  N  and  O  of  part  1 78 
of  this  subchapter. 
»        *        *        »        » 

UN  standard  packaging  means  a 
specification  packaging  conforming  to 
appUcable  requirements  in  subparts  L 
and  M,  or  N  and  O  of  part  178  of  this 
subchapter. 
***** 

4.  In  §  171.12,  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

§  171 .1 2    Import  and  export  shipments. 

***** 

(b)*     *     * 

(5)  Except  for  packagings  conforming 
to  the  requirements  of  Chapter  26  of  the 
IMDG  Code,  bulk  packagings  must 
conform  to  the  requirements  of  this 
subchapter. 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

5.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805, 1808;  49  CFR  Fart  1,  unless  otherwise 
noted. 

6.  In  §  172.101,  the  following  entries 
in  the  Hazardous  Materials  Table  are 
revised  to  read  as  follows: 

§  172.101    Purpose  and  use  of  hazardous 
materials  table. 
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7.  In  §172.102,  in 
Special  Provisions 
B104.B105,  B106, 
are  added  in  appropriate 
order  to  read  as  follo\  rs 


I^graph  (c)(3) 
B101.B103, 
Bl09andBllO 
aloha-numeric 


BlOO 
B1D8 


§  172.102    Special  pro\jislons. 

•        *        *         « 

(c)*  *  * 
(3)*   •   - 

Code/Special  Provisiom 


The 


BlOO    Intermediate  bul 
authorized. 

BlOl    Authorized  only 
intermediate  bulk 

8103    If  an  intermediate 
used,  the  package 
a  closed  freight 
vehicle. 

B104    Intermediate  bul 
provided  with  a 
during  transp>ort. 
pressure  relief  valve 
with  the  vapor  spac  ( 
and  lading  during 

B105    Authorized  only 
bulk  containers. 

B106    Authorized  in 
containers  that  are 

BIOS    Authorized  in  si 
resistant  flexible, 
intermediate  bulk 
a  closed  transport 

B109    Not  authorized  i 
intermediate  bulk 

BllO    Authorized  in  in 
containers  only  in 
§  173.242(d)  of  this 


:  containers  are  not 


in  metal 
containers. 

bulk  container  is 
nlust  be  transp>orted  in 
container  or  transport 


containers  must  be 
de\Jice  to  allow  venting 
inlet  to  the 
must  communicate 
of  the  packaging 
t^nsport. 
in  rigid  intermediate 


tac 


8.  In  §  172.322.  parf; 
(e)(2)  are  revised  to 


nad 


§172.322    M-Tlnepolli  tarts. 


(b)  A  bulk  packag 
marine  pollutant  mu^ 

(1)  Be  marked  with 
POLLUTANT  mark 
opposing  sides  or  tw<  i 
the  bottom  if  the  pad  aging 
capacity  of  less  than 
gallons).  The  mark  mlist 
the  direction  it  fac( 
displayed  in  black  lei  tering 
on-point  configuration 
outside  dimensions 

(2)  Be  marked  on 
side  with  the  MARINE 
mark  if  the  packaginj: 
3,785  L  (1.000  gallon; 
mark  must  be  visible 
it  faces.  The  mark 
black  lettering  on  a 
configuration  having  Ith 


as 


may 


dimension<:  as  a  placard. 


(e)«  *  * 

(2)  The  symbol,  letters 
must  be  black  and  thi  s 
white,  or  the  symbol 


in  ermediate  bulk 
p>or  tight, 
proof,  water- 
fil  lerboard  or  wooden 
containers;  packed  in 
vehicle. 

flexible 
c4>ntainers. 

ermediate  bulk 
akcordance  with 
lubchapter. 


graphs  (b)  and 
as  follows: 


ir  g  that  contains  a 


the  MARINE 
at  least  two 
ends  other  than 

has  a 
785  L  (1.000 
be  visible  from 
mark  may  be 
on  a  square- 
having  the  same 
a  placard;  or 

end  and  each 
POLLUTANT 
has  a  capacity  of 
)  or  more.  The 
from  the  direction 
be  displayed  in 
s^uare-on-point 
e  same  outside 


e<  ich  I 


and  border 
background 
letters,  border  and 


background  must  be  of  contrasting  color 
to  the  surface  to  which  the  mark  is 
affixed.  Each  side  of  the  mark  must  be — 

(i)  At  least  100  mm  (3.9  inches)  for 
marks  applied  to: 

(A)  Non-bulk  packagings,  except  in 
the  case  of  packagings  which,  because  of 
their  size,  can  only  bear  smaller  marks; 
or 

(B)  Bulk  packagings  with  a  capacity  of 
less  than  3785  L  (1.000  gallons);  or 

(ii)  At  least  250  mm  (9.8  inches)  for 
marks  applied  to  all  other  bulk 
packagings. 

9.  In  §  172.514.  paragraph  (c)(3)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  replacing  it 
with  ";  and"  and  paragraph  (c)(4)  is 
added  to  read  as  follows: 

§172.514    Bulk  packagings  other  tttan  tank 
cars. 

»        *        *        *        * 

(c)*  *  * 

(4)  An  intermediate  bulk  container. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

10.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805.  1806.  1807. 1808. 1817;  49  CFR  part  1. 
unless  otherwise  noted. 

§173.24    [Aniended] 

11.  In  §  173.24,  the  third  sentence  of 
paragraph  (d)  is  amended  by  replacing 
"subpart  L"  with  "subpart  L  or  subpart 
N"  and  replacing  "subpart  M"  with 
"subpart  M  or  subpart  O,  as 
appropriate.". 

12.  In  §  173.32,  paragraphs  (d)  and 
(e)(l)(ii)  are  revised  to  read  as  follows: 

§  173.32    Qualification,  maintenance  and 
use  of  portable  tanks  other  ttian 
Specification  IM  portable  tanks. 

***** 

(d)  Use  of  Specification  52,  53,  56  and 
57  portable  tanks.  Continued  use  of  an 
existing  portable  tank  constructed  to 
DOT  Specification  52  or  53  is 
authorized  only  for  a  tank  constructed 
before  June  1, 1972.  Continued  use  of  an 
existing  portable  tank  constructed  to 
DOT  Specification  56  or  57  is 
authorized  only  for  a  tank  constructed 
before  October  1, 1996. 

(e)  •   •   * 
(D*   *  * 

(ii)  Specifications  52,  53,  56  and  57 
portable  tanks  (§§  178.251, 178.252, 
178.253  of  this  subchapter):  At  least 
once  every  2.5  years. 
•        •        •        *        • 

13.  Section  173.35  is  added  to  read  as 
follows: 


§  173.35    Hazardous  materials  In 
Intermediate  bulk  containers. 

(a)  No  person  may  offer  or  accept  a 
hazardous  material  for  transportation  in 
an  intermediate  bulk  container  except  as 
authorized  by  this  subchapter.  Each 
intermediate  bulk  container  used  for  the 
transportation  of  hazardous  materials 
must  conform  to  the  requirements  of  its 
specification  and  regulations  for  the 
transportation  of  the  particular 
commodity.  A  specification 
intermediate  bulkxoritainer,  for  which 
the  prescribed  periodic  retest  or 
inspection  under  subpart  D  of  part  180 
of  this  subchapter  is  past  due,  may  not 
be  filled  and  offered  for  transportation 
until  the  retest  or  inspection  have  been 
successfully  completed.  This 
requirement  does  not  apply  to  any 
intermediate  bulk  container  filled  prior 
to  the  retest  or  inspection  due  date. 

(b)  Before  being  filled  and  offered  for 
transportation,  each  intermediate  bulk 
container  and  its  service  equipment 
must  be  visually  inspected  to  ensure 
that  it  is  free  from  corrosion, 
contamination,  cracks,  or  other  damage 
which  would  render  the  intermediate 
bulk  container  unsafe  for  transportation. 
No  rigid  plastic  or  composite 
intermediate  bulk  container  with 
repaired  bodies  may  be  reused; 
however,  plastic  components,  such  as 
closures,  valves,  or  legs,  may  be 
replaced.  Fiberboard,  wooden,  or 
flexible  intermediate  bulk  containers 
may  not  be  reused. 

(c)  A  metal  intermediate  bulk 
container,  or  a  part  thereof,  subject  to 
thinning  by  mechanical  abrasion  or 
corrosion  due  to  the  lading,  must  be 
protected  by  providing  a  suitable 
increase  in  thickness  of  material,  a 
lining  or  some  other  suitable  method  of 
protection.  Increased  thickness  for 
corrosion  or  abrasion  protection  must  be 
added  to  the  wall  thickness  specified  in 
§  178.705(c)(l)(iv)  of  this  subchapter. 

(d)  Notwithstanding  requirements  in 
§  173.24b  of  this  subpart,  when  filling 
an  intermediate  bulk  container  with 
liquids,  sufficient  ullage  must  be  left  to 
ensure  that,  at  the  mean  bulk 
temperature  of  50  "C  (122  "?),  the 
intermediate  bulk  container  is  not  filled 
to  more  than  98  percent  of  its  water 
capacity. 

(e)  Where  two  or  more  closiue 
systems  are  fitted  in  series,  the  system 
nearest  to  the  hazardous  material  being 
carried  must  be  closed  first. 

(f)  During  transportation — 

(1)  No  hazardous  material  may  remain 
on  the  outside  of  the  intermediate  bulk 
container;  and 

(2)  Each  intermediate  bulk  container 
must  be  securely  fastened  to  or 
contained  within  the  transport  unit: 


s 
Federal  Register  /  Vol  59,  No.  142  /  Tuesday,  July  26,  1994  /  Rules  and  Regulations         38065 


(g)  Each  intermediate  bulk  container 
used  for  transportation  of  solids  which 
may  become  liquid  at  temperatures 
likely  to  be  encountered  during 
transportation  must  also  be  capable  of 
containing  the  substance  in  the  liquid 
state. 

(h)  Liquid  hazardous  materials  may 
only  be  offered  for  transportation  in  a 
metal,  rigid  plastic,  or  composite 
intermediate  bulk  container  that  is 
appropriately  resistant  to  an  increase  of 
internal  pressiire  likely  to  develop 
during  transportation. 

(1)  A  rigid  plastic  or  composite 
intermediate  bulk  container  may  only  be 
filled  with  a  hquid  having  a  vapor 
pressure  less  than  or  equal  to  the  greater 
of  the  following  two  values:  the  first 
vahie  is  determined  from  any  of  the 
methods  in  paragraphs  (h)(1)  (i),  (ii)  or 
(iii)  of  this  section.  The  second  value  is 
determined  by  the  method  in  paragraph 
(h)(l)(iv)  of  this  section. 

(i)  The  gauge  pressure  (pressure  in  the 
intermediate  bulk  container  above 
ambient  atmospheric  pressure) 
measured  in  the  intermediate  bulk 
container  at  55  "C  (131  "F).  This  gauge 
pressure  must  not  exceed  two-thirds  of 
the  marked  test  pressure  and  must  be 
determined  after  the  intermediate  bulk 
container  was  filled  and  closed  at  15  °C 


(60  °F)  to  less  than  or  equal  to  98 
percent  of  its  capacity. 

(ii)  The  absolute  pressure  (vapor 
pressure  of  the  hazardous  material  plus 
atmospheric  pressure)  in  the 
intermediate  bulk  container  at  50  °C 
(122  "F).  This  absolute  pressure  must 
not  exceed  four-sevenths  of  the  sum  of 
the  marked  test  pressure  and  100  kPa 
(14.5  psi). 

(iii)  The  absolute  pressure  (vapor 
pressure  of  the  hazardous  material  plus 
atmospheric  pressure)  in  the 
intermediate  bulk  container  at  56  "C 
(131  °F).  This  absolute  pressure  must 
not  exceed  two-thirds  of  the  sum  of  the 
marked  test  pressure  and  100  kPa  (14.5 
psi). 

(iv)  Tvyice  the  static  pressiire  of  the 
substance,  measured  at  the  bottom  of 
the  intermediate  bulk  container.  This 
value  must  not  be  less  than  twice  the 
static  pressure  of  water. 

(2)  Gauge  pressure  (pressure  in  the 
intermediate  bulk  container  above 
ambient  atmospheric  pressure)  in  metal 
intermediate  bulk  containers  must  not 
exceed  110  kPa  (16  psig)  at  50  °C  (122 
"F)  or  130  kPa  (18.9  psig)  at  55  "C  (131 
"F). 

(i)  The  requirements  in  this  section  do 
not  apply  to  DOT-56  or  -57  portable 
tanks. 


(j)  No  intermediate  bulk  container 
may  be  filled  with  a  Packing  Group  I 
liquid.  Rigid  plastic,  composite,  flexible, 
wooden  or  fiberboard  intermediate  bulk 
containers  used  to  transport  Packing 
Group  I  solid  materials  may  not  exceed 
1.5  cubic  meters  (17.7  cubk  feet) 
capacity.  For  Packing  Group  I  solids,  a 
metal  intermediate  bulk  container  may 
not  exceed  3  cubic  meters  (35.3  cubic 
feet)  capacity. 

(k)  When  an  intermediate  bulk 
container  is  used  for  the  transportation 
of  liquids  with  a  flashpoint  of  60.5  °C 
(141  "F)  (closed  cup)  or  lower,  or 
powders  with  the  potential  for  dust 
explosion,  measures  must  be  talcrai 
diuing  product  loading  and  unloading 
to  prevent  a  dangerous  electrostatic 
discharge. 

14.  In  §  173.225,  in  paragraph  (b)  the 
following  entries  in  the  Organic 
Peroxides  Table,  and  Norte  14  following 
the  Table  are  revised,  and  a  new 
paragraph  (e)(5)  is  added  to  read  as 
follows: 

§173.225    Packaging  requirements  and 
other  provisions  for  organic  peroxides. 


(b) 
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•  (e)  Buik  packag^ngs^  for  organic 
peroxides.  *  •  • 

•  »        *        •        » 

(5)  Intermef&ate  bulk  containers. 
Specification  31HA1  composite 
intermediate  bulk  containers  that  are 
tested  at  the  Packing  Group  II 
performance  level  in  accordance  with 
subpart  O  of  part  1 78  of  this  subchapter. 

16.  fa)  §  1 73.240.  paragraph  (d)  is 
added  to  read  as  follows: 

§173.240    Bulk  packaging  for  certein  tew 
hazard  solid  materiais. 

•  •        •        «        «         . 

•  (d)  Intermediate  bulk  containers. 
Intermediate  bulk  containers  are 
authorized  subject  to  the  conditions  and 
limitatioas  of  this  pcuagraph  and 
parap^ph  (dM2)  of  this  section  provided 
they  conform  to  the  requirements  in 
subpart  O  of  port  1 78  of  this  subchapter 
at  the  Packing  Group  performance  level 
specified  in  column  5  of  the  §  172,101 
Table  of  this  subchapter  for  the  material 
being  transported. 

(1)  The  following  are  authorized: 

(il  Composite:  IIHZI,  11HZ2,  21HZ1. 
2THZ2,  31HZ1.  or  31HZ2.  For 
composite  intermediate  bulk  containers, 
the  letter  "Z"must  be  replaced  with  a 
capital  letter  which  indicates  the 
material  of  construction  of  the  outer 
packaging.  For  example  21  HA  1  is  a  . 
composite  intermediate  bulk  craitainer 
with  a  metal  outer  packaging  (see 
§  1 78.702  of  this  subchapter); 

(iilFiberboard:  IIG; 

(iii)  Flexible:  13H1.  13H2.  13H3. 
13H4.  13H5. 13L1, 13L2.  13L3.13L4.  or 
13M2: 

(iv)  Metal:  llA,  IIB.  UN,  21A.  21B. 
21N.  31A.  31B.  or31N; 

(v)  Rigid  plastic:  llHl.  11H2,  21H1. 
21H2.  3lHl.or31H2;or 

(vi)  VVooden  intermediate  bulk 
containers:  llCllD,  orllF. 

(2)  The  following  conditions  and 
limitations  apply  to  the  use  of 
intermediate  buDc  containers: 

(i)  Flexible,  fiberboard  and  wooden 
intermediate  bulk  containers  are 
intended  for  the  transport  of  solids  only 
and  may  not  be  used  for  liquids  or 
materials  that  may  become  liquid  during 
transportation;  or 

(ii)  Flexible,  fiberboard,  or  wooden 
intermediate  bulk  containers  containing 
maiterials  in  Packing  Group  II  must  be 
packed  in  a  closed  freight  container  or 
a  closed  transport  vehicle. 

17.  In  §  173.^41.  paragraph  (d)  is 
added  to  read  as  follows: 

§  t73.24t    Bulk  packagings  for  certain  tow 
tiazard  liquid  and  solid  materials. 

.  «        •        « ,      »        * 

(d)  Intermediate  bulk  containers  (1, 
Intermediate  bulk  containers  are 
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authorized  siAiect  to  the  conditions  and 
limitations  of  this  paragraph  and 
paragraph  {d)(2)  of  this  section  provided 
they  conform  to  the  requirements  in 
subpart  O  of  part  178  of  this  subchapter 
at  the  Packing  Group  performance  level 
specified  ic  colujim  5  of  the  §  172.101 
Table  of  this  subchapter  for  the  material 
being  transported. 

(i)  The  fcilowing  are  authorized  for 
liquids  or  solids; 

(A)  Composite:  31HZ1  or  31HZ2;  For 
each  composite  intermediate  bulk 
container,  the  letter  "Z"  must  be 
replaced  with  a  capital  letter  which 
indicates  the  material  of  construction  of 
the  outer  packaging.  For  example. 
31HA1  is  a  composite  intermediate  bulk 
container  with  a  metal  outer  packaging 
(see  §  178.702  of  this  subchapter); 

(B)  Metal:  31A,  31B,  or  31N;  or 

(C)  Rigid  plastic:  31H1  or  31H2. 
(ii)  The  following  are  authorized  for 

solids  only: 

(A)  Composite:  llHZl.  11HZ2. 
21HZ1.  or  21HZ2.  For  each  composite 
intermediate  bulk  container,  the  letter 
"Z"  must  be  replaced  with  a  capital 
letter  which  indicates  the  material  of 
construction  of  the  outer  p>ackaging.  For 

.   example.  21HA1  is  a  composite 
intermediate  bulk  container  with  a 
metal  outer  packaging  (see  §  178.702  of 
this  subchapter); 

(B)  Fiberboard:  IIG; 
(C)FlexxWe:  13H1.  13H2. 13H3. 13H4. 

t3H5.  13L1. 13L2.  13L3.  13L4.  or  13M2: 

(D)  Metal:  llA.  IIB,  UN.  21A.  21B. 
or  21N: 

(E)  Rigid  plastic:  llHl.  11H2.  21H1, 
or  21H2;  or 

(F)  VVooden:  llC.  IID.  or  llF. 
(2)  The  following  conditions  and 

limitations  apply  to  the  use  of 
intermediate  bulk  containers: 

(i)  Flexible,  fiberboard  and  wooden 
intermediate  bulk  containers  are 
intended  for  the  transport  of  solids  only 
and  may  not  be  used  for  liquids  or 
materials  that  may  become  liquid  during 
transportation; 

(ii)  Only  liquids  with  a  vapor  pressure 
less  than  or  equal  to  1 10  kPa  (16  psig) 
at  50  "C  (122  "¥].  or  130  kPa  (18.9  psig) 
at  55  "C  (131  "F).  are  authorized  in  metal 
intermediate  bulk  containers;  or 

(iii)  Flexible,  fiberboard.  or  wooden 
intermediate  bulk  containers  containing 
materials  in  Packing  Group  II  must  be 
packed  in  a  closed  freight  container  or 
a  closed  transport  vehicle. 

18.  In  §  173.242.  paragraph  (d)  is 
added  to  read  as  follows: 

§173.242    Bulk  packagings  for  certain 
medium  hazard  liquids  and  solids, 
including  solids  with  dual  hazards. 

»  -      •        *        »        • 

(d)  Intermediate  bulk  containers.  (1) 
Intermediate  bulk  containers  are 


authorized  subject  to  the  conditions  and 
limitations  of  this  paragraph  and 
paragraph  (d)(2)  of  this  section  provided 
they  conform  to  the  requirements  in 
subpart  O  of  part  178  of  this  subchapter 
at  the  Packing  Group  performance  level 
specified  in  column  5  of  the  §  172.101 
Table  of  this  subchapter  for  the  material 
being  transported. 

(i)  The  following  are  authorized  for 
liquids  or  soUds: 

(A)  Composite  intermediate  bulk 
containers:  31HZ1  or  31HZ2;  for  each 
composite  intermediate  bulk  container, 
the  letter  "Z"  must  be  replaced  with  a 
capital  letter  which  indicates  the 
material  of  construction  of  the  outer 
packaging.  For  example,  21HA1  is  a 
composite  intermediate  bulk  container 
with  a  metal  outer  packaging  (see 

§  178.702  of  this  subchapter); 

(B)  MetaL  31A.  31B.  or  31N;  or 

(C)  Rigid  plastic:  31H1  or  31H2; 

(ii)  The  following  are  authorized  for 
solids  only: 

(A)  Composite:  llHZl.  11HZ2. 
21HZ1.  or  21HZ2.  For  each  composite 
intermediate  bulk  container,  the  letter 
"Z"  must  be  replaced  with  a  capital 
letter  which  indicates  the  material  of 
construction  of  the  outer  packaging.  For 
example.  21HA1  is  a  composite 
intermediate  bulk  container  with  a 
metal  outer  packaging- (see  §  178.702  of 
this  subchapter); 

(B)  Fiberboard:  llG; 

(C)  Flexible:  13H1.  13H2. 13H3.  13H4. 
13H5,  13L1. 13L2. 13L3.  13L4.  or  13M2; 

(D)  Metal:  llA.  IIB.  UN.  21A.  2lB. 
or21N; 

(E)  Rigid  plastic:  llHl.  11H2.  2lHl. 
or21H2;or 

(F)  VVooden  intermediate  bulk 
containers:  llC.  IID.  or  llF. 

(2)Intermediate  bulk  containers  are 
authorized  subject  to  the  following 
conditions  and  limitations: 

(i)  No  Packing  Group  I  liquids  or 
materials  classified  as  Division  4.2 
Packing  Group  I  are  authorized  in 
intermediate  bulk  containers.  Packing 
Group  I  solids  are  only  authorized  in 
metal  intermediate  bulk  containers  with 
capacities  up  to  3  cubic  meters  (35.4 
cubic  feet)  and  in  rigid  plastic, 
composite  and  wooden  intermediate 
bulk  containers  with  capacities  of  up  to 
1.5  cubic  meters  (17.7  cubic  feet); 

(ii)  Flexible,  fiberboard  and  wooden 
intermediate  bulk  containers  are 
intended  for  the  transport  of  solids  only 
and  may  not  be  used  for  liquids  or 
materials  that  may  become  liquid  during 
transportation; 

(iii)  Only  liquids  with  a  vapor 
pressure  less  than  or  equal  to  110  kPa 
(16  psig)  at  50  »C  (122  °F),  or  130  kPa 
(18.9  psig)  at  55  "t:  (131  "F).  are 


38068         Federj*  Register  /  Vol.  59.  No.  142  /  Tuesday,  July  26.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  142  /  Tuesday,  July  26.  1994  /  Rules  and  Regulations 


38069 


authorized  in  metal  intermediate  bulk 
containers;  or  J 

(iv)  Flexible,  fiberfcoard,  or  wooden 
intermediate  bulk  cmtainers  and 
composite  intermediate  bulk  containers, 
with  a  fiberboard  outer  body,  containing 
materials  in  PackinglGroup  1  must  be 
packed  in  a  closed  fijeight  container  or 
a  closed  transport  vehicle.  Flexible, 
fiberboard,  or  wooden  intermediate  bulk 
containers  containing  materials  in 
Packing  Group  II  miKt  be  packed  in  a 
closed  freight  container  or  a  closed 
transport  vehicle.     I 

19.  In  §  173.243,  tie  section  heading 
is  revised  and  paragiaphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§  173.243    Bulk  packaiging  for  certain  high 
hazard  liquids  and  du«l  hazard  materials 
which  pose  a  moderate  hazard. 


ianii 


7\ 


bilk 


tu 


(d)  Intermediate 
Metal  intermediate 
(31A,  31B.  3lN)are 
to  the  conditions 
paragraph  (d)(2)  of 
they  conform,  to  the 
subpart  O  of  part  1 
at  the  Packing  Grouj 
specified  in  column 
Table  of  this  subch 
being  transported. 

(2)  Intermediate 
authorized  subject 
conditions  and 

(i)  No  Packing 
materials  classified 
Packing  Group  I  are 
intermediate  bulk 
Group  I  solids  are 
metal  intermediate 
capacities  up  to  3 
cubic  feet);  and  in 
composite  and 
bulk  containers  wi 
1.5  cubic  meters  (17 

(ii)  Only  liquids 
less  than  or  equal  to 
at  50  "C  (122 'F),  or 
at  55  "C  (131  "F),  an 
intermediate  bulk 

(iii)  Flexible, 
intermediate  bulk 
composite 


b  j}k  containers.  (1) 
I  ulk  containers 
luthorized  subject 
limitations  of 
t  lis  section  provided 
■equiremcnts  in 
of  this  subchapter 
performance  level 
5  of  the  §172.101 
a  )ter  for  the  material 


I  intermet  iate 


Rigid  .... 
Flexible 


(2)  Intermediate 
letter  designations 


containers  are 
the  following 


limit  ations: 
Grc  up  I  liquids  or 
IS  Division  4.2 
authorized  in 
c<  ntainers.  Packing 
oi  ily  authorized  in 
liulk  containers  with 
cv  bic  meters  (35.4 
ri  ;id  plastic, 
woo(  en  intermediate 
itll  capacities  of  up  to 

7  cubic  feet); 
^f  ith  a  vapor  pressure 
110kPa(16psig) 
130  kPa  (18.9  psig) 
authorized  in  metal 
containers;  or 
fibei  board,  or  wooden 
cftntainers  and 

bulk  containers,^ 


with  a  fiberboard  outer  body,  containing 
materials  in  Packing  Group  I  must  be 
packed  in  a  closed  Slight  container  or 
a  closed  transport  vehicle.  Flexible, 
fiberboard,  or  wooden  intermediate  bulk 
containers  containing  materials  in 
Packing  Group  II  must  be  packed  in  a 
closed  freight  container  or  a  closed 
transport  vehicle. 

(e)  A  dual  hazard  material  may  be 
packaged  in  accordance  with  §  173.242 

if: 

(1)  The  subsidiary  hazard  is  Class  3 
with  a  flash  point  greater  than  38  "C 
(lOOT);  or 

(2)  The  subsidiary  hazard  is  Division 
6.1,  Packing  Group  III. 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

20.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1803, 1804, 
1805. 1806,  1808:  49  CFR  part  1. 

Subpart  H — [Amended] 

21.  In  subpart  H.  §§  178.251.  178.251- 
1  through  178.251-7, 178.252, 178.252- 
1  through  178.252-3, 178.253,  and 
178.253-1  through  178.253-5  are 
removed  and  reserved. 

22.  Subpart  N  is  added  to  part  178  to 
read  as  follows: 

Subpart  N — Intermediate  Bulk  Container 
Performance-Oriented  Standards 

Sec. 

178.700    Purpose,  scope  and  definitions. 

178.702  Intermediate  bulk  container 
identification  codes. 

178.703  Marking  of  intermediate  bulk 
containers. 

178.704  General  intermediate  bulk 
container  standards. 

178.705  Standards  for  metal  intermediate 
bulk  containers. 

178.706  Standards  for  rigid  plastic 
intermediate  bulk  containers. 

178.707  Standards  for  composite 
intermediate  bulk  containers. 

178.708  Standards  for  fiberboard 
intermediate  bulk  containers. 

178.709  Standards  for  wooden  intermediate 
bulk  containers. 

178.710  Standards  for  flexible  intermediate 
bulk  containers. 


Subpart  N— Intermediate  Bulk 
Container  Performance-Oriented 
Standards 

§  178.700    Purpose,  scope  and  definitions. 

(a)  This  subpart  prescribes 
requirements  applying  to  intermediate 
bulk  containers  intended  for  the 
transportation  of  hazardous  materials. 
Standards  for  these  packagings  are 
based  on  the  UN  Recommendations. 

(b)  Terms  used  in  this  subpart  are 
defined  in  §  171.8of  this  subchapter 
and  in  paragraph  (c)  of  this  section. 

(c)  The  following  definitions  pertain 
to  the  intermediate  bulk  container  • 
standards  in  this  subpart. 

(1)  Body  means  the  receptacle  proper 
(including  openings  and  their  closures, 
but  not  including  service  equipment), 
which  has  a  voliunetric  capacity  of  not 
more  than  3  cubic  meters  (3,000  liters, 
793  gallons  or  35.3  cubic  feet)  and  not 
less  than  0.45  cubic  meters  (450  liters, 
119  gallons  or  5.3  cubic  feet). 

(2)  Service  equipment  means  filling 
and  discharge,  pressure  relief,  safety, 
heating  and  heat-insulating  devices  and 
measuring  instruments. 

(3)  Structural  equipment  means  the 
reinforcing,  fastening,  handling, 
protective  or  stabilizing  members  of  the 
body  or  stacking  load  bearing  structural 
members  (such  as  metal  cages). 

(4)  Maximum  permissible  gross  mass 
means  the  mass  of  the  body,  its  service 
equipment,  structural  equipment  and 
the  maximum  net  mass  (see  §  171.8  of 
this  subchapter). 

§178.702    Intermediate  bulk  container 
identification  codes. 

(a)  Intermediate  bulk  container  code 
designations  consist  of:  two  numerals 
specified  in  paragraph  (a)(1)  of  this 
section;  followed  by  the  capital  letter(s) 
specified  in  paragraph  (a)(2)  of  this 
section;  followed,  when  specified  in  an 
individual  section,  by  a  numeral 
indicating  the  category  of  intermediate 
bulk  container. 

(1)  Intermediate  bulk  container  code 
number  designations  are  as  follows: 


Type 


For  solids,  discharged 


by  gravity 


11 
13 


Under  pres- 
sure of 
more  than 
lOkPa 
(1.45  psi) 


21 


For  liquids 


31 


I  ulk  container  code 
i  re  as  follows: 


"A"  means  steel  (all  types  and  surface  "B" 

treatments).  "C" 


means  aluminum. 
'  means  natural  wood. 


"D"  means  plywood. 
"F"  means  reconstituted  wood. 
"G"  means  fiberboard. 
"H"  means  plastic 
"L"  means  textile. 
"M"  means  paper,  multiwall. 
"N"  means  metal  (other  than  steel  or 
aluminum). 

(b)  For  composite  intermediate  bulk 
containers,  two  capital  letters  are  used 
in  sequence  following  the  numeral 
indicating  intermediate  bulk  container 
design  type.  The  first  letter  indicates  the 
material  of  the  intermediate  bulk 
container  inner  receptacle.  The  second 
letter  indicates  the  material  of  the  outer 
intermediate  bulk  container.For 
example,  31HA1  is  a  composite 
intermediate  bulk  container  with  a 
plastic  inner  receptacle  and  a  steel  outer 
packaging. 

§  1 78.703    Marking  of  Intermediate  bulk 
containers. 

(a)  The  manufacturer  shall: 
(1)  Mark  every  intermediate  bulk 
container  in  a  durable  and  clearly 
visible  maimer  (applied  in  a  single  line 
or  in  multiple  lines  provided  the  correct 


sequence  is  followed)  with  the 
following  information  in  the  sequence 
presented: 

(i)  The  United  Nations  symbol  as 
illustrated  in  §  178.503(d)(1).  For  metal 
intermediate  bulk  containers  on  which 
the  marking  is  stamped  or  embossed, 
the  capital  letters  'UN'  may  be  appfied 
instead  of  the  symbol. 

(ii)  The  code  number  designating 
intermediate  bulk  container  design  type 
according  to  §  178.702(a)  (1)  and  (2). 

(iii)  A  capital  letter  identifying  the 
performance  standard  tmder  which  the 
design  type  has  been  successfully 
tested,  as  follows: 

(A)  X— for  intermediate  bulk 
containers  meeting  Packing  Group  I,  II 
and  in  tests; 

(B)  Y — for  intermediate  bulk 
containers  meeting  Packing  Group  II 
and  III  tests;  and 

(C)  Z — for  intermediate  bulk 
containers  meeting  only  Packing  Group 
III  tests. 

(iv)  The  month  (designated 
numerically)  and  year  (last  two  digits)  of 
manufacture. 


(v)  The  country  authorizing  the 
allocation  of  the  mark.  The  letters  'USA' 
indicate  that  the  intermediate  bulk 
container  is  manufactiu«d  and  marked 
in  the  United  States  in  compliance  with 
the  provisions  of  this  subchapter. 

(vi)  The  name  and  address  or  symbol 
of  the  manufacturer  or  the  approval 
agency  certifying  compliance  with 
subparts  N  and  O  of  this  part.  Symbols, 
if  used,  must  be  registered  with  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(vii)  The  stacking  test  load  in 
kilograms  (kg).  For  intermediate  bulk 
containers  not  designed  for  stacking,  the 
figure  "0"  must  be  shovra. 

(viii)  The  maximum  permissible  gross 
mass  or,  for  flexible  intermediate  bulk 
containers,  the  maximum  net  mass,  in 
kg- 

(2)  The  following  are  examples  of 
symbols  and  required  markings: 

(i)  For  a  metal  intermediate  bulk 
container  containing  solids  discharged 
by  gravity  made  from  steel: 

BILUNQ  COOE  4»1fr-60-P 


llA/Y/02    92/U8A/ABC/5500/1500 


BILUNO  COOE  4»1ft-60-C 

(ii)  For  a  flexible  intermediate  bulk 
container  containing  solids  discharged 


by  gravity  and  made  from  woven  plastic 
with  a  liner: 

B4LUNG  CODE  4»1»-60-P 


13H3/Z/03    92/U8A/ABC/0/1500 


BILUNG  CODE  4910-60-C 

(iii)  For  a  rigid  plastic  intermediate 
bulk  container  containing  liquids,  made 
fi-om  plastic  with  structural  equipment 


withstanding  the  stack  load  and  with  a 
manufacturer's  symbol  in  place  of  the 
manufacturer's  name  and  address: 

BILLING  COOE  4910-60-P 


31H1/Y/04    93/USA/M9399/10800/1200 
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BH.LJNQ  CO0E4»10h«-C 

(iv)  For  a  composite  intermediate iiulk 
containex  containing  liquids,  vdth  a 
rigid  plastic  inner  n  loeptacle  and  an 


■LUMB  CODE  4»1S-W-C 

(b)  Additional  m^ 
markings  required 
this  section,  each 
container  must  be 
a  place  near  the  m 
paragraph  (a)  of  thii 
readily  accessible 
units  of  measure  art 
unit  indicated  (e.g 


c  r^ng.  in  addition  to 

paragraph  (a)  of 
in  termediate  bulk 
n  larked  as  follows  in 
a)  kings  required  in 
section  that  is 
inspection.  Where 
used,  the  metric 
450  liters)  must  also 


fcr  : 


appear. 
(1)  For  each  rigid 


composite 

the  following 

included: 
(i)  Rated  capacity 

20  "C  (68  °F); 
(ii)  Tare  mass  in 
(iii)  Gauge  test 
(iv)  Date  of  last 

applicable  (month 
(v)  Date  of  last  in 

year). 

(2)  For  each  meta 
container,  the 
be  included  on  a 
resistant  plate: 

(i)  Rated  capacity 
20  °C  (68  -F); 

(ii)  Tare  mass  in 

(iii)  Date  of  last 
applicable  (month 

(iv)  Date  of  last  i 
year); 

(v)  Maximum 
pressure,  in  kPa,  if 

(vi)  Body  materia 
thickne-s  in  mm; 

(vii)  Serial  num 
manufacturer. 

(3)  Markings 
(b)(1)  or  (b)(2)  of  th 
preceded  by  the 
the  marking,  e.g.  " 
where  the"*  * 
the  tare  mass  in 
intermediate  bulk 

(4)  For  each 
intermediate  bulk 
mass  in  kg  must  be 

(5)  Each  flexible 
container  may  be 
pictogram  displayi 
lifting  methods 


plastic  and 
intermec  iate  bulk  container, 
marki  igs  must  be 


lilograms; 
ire  in  kPa; 
le^proofness  test,  if 
year);  and 
!  pection  (month  and 


outer  steel  body  and  with  t4je  symbol  'of 
a  DOT  approved  third-party  test 
laboratory: 

BILUNG  COOE  4r>O-«0-r 


31H3a/Y/05    93/U8A/^2T1235/10800/1200 


in  liters  of  water  at 


intermediate  bulk 
follol^ing  markings  must 
raftal  corrosion- 

in  liters  of  water  at 

lilograms; 

1«  akproofness  test,  if 
snd  year); 
r  spection  (month  and 

loajling/discharge 
pplicable; 
and  its  minimum 
aiid 
b  sr  assigned  by  the 

reqiiired  by  paragraph 
s  section  may  be 
naj  rative  description  of 
Tare  Mass:*  *  •"' 
ire  replaced  with 
kil(  igrams  of  the 
container, 
fiber  ward  and  wooden 
c  Dntainer,  the  tare 
shown. 

i  ntermediate  bulk 
m  arked  with  a 
I  g  recommended 


§178.704    General  intennediate  bulk 
container  standards. 

(a)  Each  intennediate  bulk  container 
must  be  resistant  to,  or  protected  from, 
deterioration  due  to  eiqiosure  to  the 
external  environment.  Intermediate  bulk 
containers  intended  for  soUd  hazardous 
materials  must  be  sift-proof  and  water- 
resistant. 

(b)  All  service  equipment  must  be  so 
positioned  or  protected  as  to  minimize 
potential  loss  of  contents  resulting  from 
damage  during  intermediate  bulk 
container  handling  and  transportation. 

(c)  Each  intermediate  bulk  container, 
including  attachments,  and  service  and 
structural  equipment,  must  be  designed 
to  withstand,  without  loss  of  hazardous 
materials,  the  internal  firessure  of  the 
contents  and  the  stresses  of  normal 
handling  and  transport.  An  intermediate 
bulk  container  intended  for  stacking 
must  be  designed  for  stacking.  Any 
lifting  or  securing  features  of  an 
intennediate  bulk  container  must  be  of 
sufficient  strength  to  withstand  the 
normal  conditions  of  handling  and 
transportation  without  gross  distortion 
or  failure  and  must  be  positioned  so  as 
to  cause  no  undue  stress  in  any  part  of 
the  intermediate  bulk  container. 

(d)  An  intermediate  bulk  container 
consisting  of  a  packaging  within  a 
framewDrk  must  be  so  constricted  that: 

(1)  The  body  is  not  damaged  by  the 
framework; 

(2)  The  body  is  retained  within  the 
framework  at  all  times;  and 

(3)  The  service  and  structural 
equipment  are  fixed  in  -such  a  way  that 
they  cannot  be  damaged  if  the 
connections  between  body  and  frame 
allow  relative  expansion  or  movement. 

(e)  Bottom  discharge  valves  must  be 
secured  in  the  closed  position  and  the 
discharge  system  suitably  protected 
from  damage.  Valves  having  lever 
closures  must  be  secured  against 
accidental  opening.  The  open  or  closed 
positicBi  of  each  vaive  must  be  readily 
apparent.  For  each  intermediate  bulk 
container  containing  a  liquid,  a 
secondary'  means  of  sealing  the 


discharge  aperture  must  also  lie 
provided,  e.g.,  by  a  blank  flange  or 
equivalent  device. 

(f)  Intermediate  bulk  container  design 
types  must  be  constructed  in  such  a  way 
as  to  be  bottom-lifted  or  top-lifted  as 
specified  in  §§178.811  and  173.812. 

§  1 78.705    Standards  for  metal  intermediate 
bulk  containers. 

(a)  The  provisions  in  this  section 
apply  to  metal  intermediate  bulk 
containers  intended  to  contain  liquids 
and  solids.  Metal  intermediate  bulk 
container  types  are  designated: 

(1)  llA,  ilB,  IIN  for  solids  that  are 
loaded  or  discharged  by  gravity. 

(2)  21  A,  21B,  2lNfor  sotids "that  are 
Joaded  or  discharged  at  a  gauge  pressure 
greater  than  1-0  kP*  (1.45  psig). 

(3)  31  A,  31B.  31N  for  liquids  or 
solids. 

(b)  Definitions  for  metal  intermediate 
bulk  containers: 

(1)  Metal  intermediate  bulk  contajner 
means  an  intermefhate  bulk  container 
with  a  metal  body,  together  with 
appropriate  service  and  structural 
equipment. 

(2)  Protected  means  providing  the 
intermediate  bulk  container  body  with 
additional  external  protection  against 
impact  and  abrasion.  For  example,  a 
multi-iayer  (sandwidv)  or  double  wall 
construction  or  a  fraiBe  with  a  metal 
lattice-work  casing. 

(c)  Construction  requirements  for 
metal  intermediate  bulk  containers  are 
as  follows: 

(1)  Body.  The  body  must  be  made  of 
ductile  metal  materials.  Welds  must  be 
made  so  as  to  maintain  design  type 
integrity  of  the  receptacle  imder 
conditions  normally  incident  to 
transportation. 

(i)  The  use  of  dissimilar  metals  must 
not  result  in  deterioration  that  could 
affect  the  inte^ty  of  the  fedy. 

(ii)  Aluminiun  intermediate  bulk 
containers  intended  to  contain 
flammable  liquids  must  have  no 
movable  parts,  such  as  covers  and 
closures,  made  of  unprotected  steel 
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liable  to  rust,  which  might  cause  a 
dangerous  reaction  fi-om  fi-iction  or 
percussive  contact  with  the  aluminum. 

(iii)  Metals  used  in  fabricating  the 
body  of  a  metal  intermediate  bulk 
container  must  meet  the  following 
requirements: 

(A)  For  steel,  the  percentage 
elongation  at  fracture  must  not  be  less 
than  10,000/Rm  with  a  minimum  of  20 
percent;  where  Rm  =  minimum  tensile 
strength  of  the  steel  to  be  used,  in  N/ 
mm2;  if  U.S.  Standard  units  of  pounds 
per  square  inch  are  used  for  tensile 
strength  then  the  ratio  becomes  10,000 
X  (145/Rm). 


(B)  For  aluminum,  the  percentage 
elongation  at  fi-acture  must  not  be  less 
than  10.000/(6Rm)  with  an  absolute 
minimum  of  eight  percent;  if  U.S. 
Standard  units  of  pounds  per  square 
inch  are  used  for  tensile  strength  then 
the  ratio  becomes  10,000  x  145/(6Rm). 

(C)  Specimens  used  to  determine  the 
elongation  at  fracture  must  be  taken 
transversely  to  the  direction  of  rolling 
and  be  so  secured  that: 

Lo  =  5d 

or 

Lo  =  5.65VA 


where:  Lo  =  gauge  length  of  the 
specimen  before  the  test 
d  =  diameter 

A  =  cross-sectional  area  of  test 
specimen. 

(iv)  Minimum  wall  thickness: 
(A)  For  a  reference  steel  having  a 
product  of  Rm  X  Ao  =  10.000,  where  Ao 
=  minimum  elongation  (as  a  percentage) 
of  the  reference  steel  to  be  used  on 
fracture  under  tensile  stress,  (Rm  x  Ao 
=  10,000  X  145;  if  tensile  strength  is  in 
U.S.  Standard  units  of  pounds  per 
square  inch)  the  wall  thickness  must  not 
be  less  than: 


Capacity  in  liters ' 


Wall  ttiickness  in  mm  (inches) 


Types 
IIA.  118.  11N 


>450and  SI 000  . 
>1 000  and  S2000 
>2000  and  S3000 


'  Where:  gallons  «  liters  x  0.264. 

(B)  For  metals  other  than  the  reference 
steel  described  in  paragraph 
(c)(l)(iii)(A)  of  this  section,  the 
minimum  wall  thickness  is  the  greater 
of  1.5  mm  (0.059  inch'es)  or  as 
determined  by  use  of  the  following 
equivalence  formula: 

Formula  for  metric  units 


Unprotected 


2.0 
(0.079) 

2.5 
(0.098) 

3.0 
(0.118) 


Protected 


1.5 
(0.059) 

2.0 
(0.079) 

2.5 
(0.098) 


Types 
21A.  21B.  21N.  31A, 


318.  31N 


Unprotected 


2.5 
(0.098) 

3.0 
(0.118) 

4.0 
(0.157) 


Protected 


2.0 
(0.079) 

2.5 
(0.098) 

3.0 
(0.118) 


e,= 


21.4xeo 
^Rm,  xA, 


Fonnula  for  U.S.  Standard  units 


e,  = 


544xe 


0 


3/(Rm,xA,)/i45 


where: 

ei  =required  equivalent  wall  thickness 
of  the  metal  to  be  used  (in  mm  or 
if  Co  is  in  inches,  use  formula  for 
U.S.  Standard  units). 

Bo  =  required  minimum  wall  thickness 
for  the  reference  steel  (in  mm  or  if 
eo  is  in  inches,  use  formula  for  U.S. 
Standard  units). 

Rmi  =  guaranteed  minimum  tensile 
strength  of  the  metal  to  be  used  (in 
N/mm2  or  for  U.S.  Standard  units, 
use  pounds  per  square  inch). 

Ai  =  minimum  elongation  (as  a 

percentage)  of  the  metal  to  be  used 


on  fracture  under  tensile  stress  (see 
paragraph  (c)(1)  of  this  section). 
(2)  Pressure  relief.  The  following 
pressure  relief  requirements  apply  to 
intermediate  bulk  containers  intended 
for  liquids: 

(i)  fritermediate  bulk  containers  must 
be  capable  of  releasing  a  sufficient 
amount  of  vapor  in  the  event  of  fire 
engulfment  to  ensure  that  no  rupture  of 
the  body  will  occur  due  to  pressure 
build-up.  This  can  be  achieved  by 
spring-loaded  or  fi-angible  pressure 
relief  devices  or  by  other  means  of 
construction. 

(ii)  The  start-to-discharge  pressure 
may  not  be  higher  than  65  kPa  (9  psig) 
and  no  lower  than  the  vapor  pressure  of 
the  hazardous  material  plus  tbe  partial 
pressiue  of  the  air  or  other  inert  gases, 
minus  100  kPa  (14.5  psig)  at  55  "C  (131 
°F),  determined  on  the  basis  of  a 
maximum  degree  of  filling  as  specified 
in  §  173.35(d)  of  this  subchapter. 
Pressure  relief  devices  must  be  fitted  in 
the  vapor  space. 

§17006    Standards  for  rigid  plastic 
intermediate  bulk  containers. 

(a)  The  provisions  in  this  section 
apply  to  rigid  plastic  intermediate  bulk 
containers  intended  to  contain  solids  or 
liquids.  Rigid  plastic  intermediate  bulk 
container  types  are  designated: 

(1)  llHl  fitted  with  structural 
equipment  designed  to  withstand  the 
whole  load  when  intermediate  bulk 


containers  are  stacked,  for  solids  which 
are  loaded  or  discharged  by  gravity. 

(2)  11H2  freestanding,  for  soUds 
which  are  loaded  or  discharged  by 
gravity. 

(3)  21H1  fitted  with  structural 
equipment  designed  to  withstand  the 
whole  load  when  intermediate  bulk 
containers  are  stacked,  for  soUds  which 
are  loaded  or  discharged  under 
pressure. 

(4)  21H2  fi^estanding.  for  solids 
which  are  loaded  or  discharged  under 
pressure. 

(5)  31H1  fitted  with  structural 
equipment  designed  to  withstand  the 
whole  load  when  intermediate  bulk 
containers  are  stacked,  for  fiquids. 

(6)  31H2  freestanding,  for  liquids. 

(b)  Rigid  plastic  intermediate  bulk 
containers  consist  of  a  rigid  plastic 
body,  which  may  have  structural 
equipment,  together  with  appropriate 
service  equipment. 

(c)  Rigid  plastic  intermediate  bulk 
containers  must  be  manufactured  from 
plastic  material  of  knowTi  specifications 
and  be  of  a  strength  relative  to  its 
capacity  and  to  the  service  it  is  required 
to  perform.  In  addition  to  conformance 
to  §  173.24  of  this  subchapter,  plastic 
materials  must  be  resistant  to  aging  and 
to  degradation  caused  by  ultraviolet 
radiation. 

(1)  If  protection  against  ultraviolet 
radiation  is  necessary,  it  must  be 
provided  by  the  addition  of  a  pigment 
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additives  must  be  coi  npatible  with  the 


contents  and  remain 
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sffective 


throughout  the  hCe  o:  the  intermediate 
bulk  container  body.  Where  use  is  made 
of  carbon  black,  pign  ents  or  inhibitors, 
other  than  ihtsse  use(  in  the 
manufacture  of  the  t«  sted  design  type, 
retesting  may  be  omitted  if  changes  in 
the  carbon  biacA  content,  the  pigment 
content  or  &e  inhibiior  content  do  not 
adversely  affect  the  miysical  properties 
of  the  material  of  construction. 

(2)  Additives  may  be  included  in  the 
composition  of  the  plastic  material  to 
improve  the  resistanc  ;e  to  aging  or  to 
serve  other  purposes  provided  they  do 
not  adversely  affect  tire  physical  or 
chemical  properties  of  the  material  of 
construction. 

(3)  No  used  material  other  than 
production  residues 
same  manufacturing 


IT  regrind  from  the 
srocess  may  be 


used  in  the  manufaci  ure  of  rigid  plastic 
intermediate  bulk  containers. 
(4)  Rigid  plastic  in  ermediate  bulk 


containers  intended 


transportation  of  liqv  ids  must  be 
capable  of  releasing  i  >  sufficient  amount 
of  vapor  to  prevent  tJ  le  body  of  the 
intermediate  bulk  co  itainer  from 
rupturing  if  it  is  subj  jcted  to  an  internal 
pressure  in  excess  of  that  for  which  it 
was  hydraulically  tea  ited.  This  may  be 
achieved  by  spring- l(»aded  or  fraiigible 
pressure  rehef  devic(  is  or  by  other 
means  of  constructic  ;i. 

§  1 78.707    Standards  I  or  composite 
intennediate  tiutk  cent  liners. 

(a)  The  provisions  in  this  section 
apply  to: 

U)  Composite  inte  -mediate  bulk 
containers  intended  o  contain  soHds 
and  hquids.  Compos  te  intermediate 


bulk  container  t3rpes 

(i)  llHZl  Compos 
bulk  containers  with  i 
inner  receptacle  for  !  ohds  loaded  or 
discharged  by  gravit  -. 

(ii)  11HZ2  Compo!  ite  intermediate 
bulk  containers  with  a  flexible  plastic 
inner  receptacle  for  lolids  loaded  or 
discharged  by  gravit  r. 

(iii)  21HZ1  Compc  site  intermediate 
bulk  containers  witk  a  rigid  plastic 
inner  receptacle  for  i  ;olids  loaded  or 
discharged  under  pr  jssure. 

(iv)  21HZ2  Compc  site  intermediate 
bulk  containers  with  a  flexible  plastic 
inner  receptacle  for  i  lolids  loaded  or 
discharged  under  pressure. 

(v)  31HZ1  Compofitetnlermediate 
bulk  containers  with  a  rigid  plastic 
inner  Mceptacle  for  liquids. 

(vi)  31HZ2  Compcistte  intennediate 
bulk  containers  with  a  flexible  plastic 
inner  receptacle  for  liquids. 

(2)  The  marking  ct>de  in  paragraph 
(a)(l )  of  this  section  must  be  completed 


orthe 


are  designated: 
te  intermediate 
a  rigid  plastic 


by  replacing  the  letter  Z  by  a  capital 
letter  in  accordance  with  §178.702(aK2) 
to  indicate  the  material  used  for  the 
outer  packaging. 

(b)  Definitions  for  composite 
intennediate  bulk  container  types: 

(1)  A  composite  intermediate  buik 
container  is  an  intennediate  bulk 
container  which  consists  of  a  rigid  outer 
packaging  enclosing  a  plastic  iimer 
receptacle  together  with  any  service  or 
other  structural  equipment.  The  outer 
packaging  of  a  composite  intermediate 
bulk  container  is  designed  to  bear  the 
entire  stacking  load.  The  inner 
receptacle  and  outer  packaging  form  an 
integral  packaging  and  are  filled,  stored, 
transported,  and  emptied  as  a  unit. 

(2)  The  term  plastic  means  polymeric 
materials  (i.e.,  plastic  or  rubber). 

(3)  A  "rigid"  inner  receptacle  is  an 
inner  receptacle  which  retains  its 
general  shape  when  empty  without 
closures  in  place  and  without  benefit  of 
the  outer  casing.  Any  inner  receptacle 
that  is  not  "rigid"  is  considered  to  be 
"flexible." 

(c)  Construction  requirements  for 
composite  intermediate  bulk  containers 
with  plastic  inner  receptacles  are  as 
follows: 

(1)  The  outer  packaging  must  consist 
of  rigid  material  formed  so  as  to  protect 
the  inner  receptacle  from  physical 
damage  during  handling  and 
transportation,  but  is  not  required  to 
perform  the  secondary  containment 
function.  It  includes  the  base  pallet 
where  appropriate.  The  inner  receptacle 
is  not  intended  to  perform  a 
containment  function  without  the  outer 
packaging. 

(2)  A  composite  intennediate  bulk 
container  with  a  fuUy  enclosing  outer 
packaging  must  be  designed  to  permit 
assessment  of  the  integrity  of  the  inner 
container  following  the  leakproofness 
and  hydrauhc  tests. 

(3)  The  inner  receptacle  must  be 
manufactured  from  plastic  material  of 
known  specifications  and  be  of  a 
strength  relative  to  its  capacity  and  to 
the  service  it  is  required  to  perform.  In 
addition  to  conformance  with  the 
requirements  of  §  173.24  of  this 
subchapter,  the  material  must  be 
resistant  to  aging  and  to  degradation 
caused  by  ultraviolet  radiation. 

(i)  If  necessary,  protection  agains^ 
ultraviolet  radiation  must  be  provided 
by  the  addition  of  pigments  or  iirhibitors 
such  as  carbon  black.  These  additives 
must  be  compatible  with  the  contents 
and  remain  e&ctive  throughout  the  life 
of  the  inner  receptacle.  Where  use  is 
made  of  carbon  black,  pigments,  or 
inhibitors,  other  than  those  used  in  the 
manufactine  of  the  tested  design  type, 
retesting  may  be  <3initted  if  the  carbon 


black  content,  the  pigmenrt  content,  or 
the  inhibitor  content  do  not  adversely 
affect  the  physical  properties  of  the 
material  at  construction. 

(ii)  Additives  may  be  included  in  the 
composition  of  the  plastic  material  of 
the  inner  receptacle  to  improve 
resistance  to  aging,  provided  they  do  not 
adversely  affect  the  physical  or 
chemical  properties  of  the  material. 

(iii)  J^o  used  material  other  than 
production  residues  or  regrind  from  the 
same  manufacturing  process  may  be 
used  in  the  manufacture  of  inner 
receptacles. 

(iv)  Composite  intermediate  bulk 
containers  intended  for  the 
transportation  of  liquids  must  be 
capable  of  releasing  a  sufficient  amount 
of  vapor  to  prevent  the  body  of  the 
intennediate  bulk  container  from 
rupturing  if  it  is  subjected  to  an  internal 
pressure  in  excess  of  that  for  whicii  it 
was  hydraulically  tested.  This  maybe 
achieved  by  spring-loaded  or  frangible 
presstne  rehef  devices  or  by  other 
means  of  construction. 

(4)  The  strength  of  the  construction 
material  comprising  the  outer  packaging 
and  the  maimer  of  construction  must  be 
appropriate  to  the  capacity  of  the 
composite  intermediate  bulk  container 
and  its  intended  use.  The  outer 
packaging  must  be  fr^e  of  any  projection 
that  might  damage  the  iimer  receptacle. 

{i)  Outer  packagings  of  natiiral  wood 
must  be  constructed  of  well  seasoned 
wood  that  is  commercially  dry  and  free 
from  defects  that  would  materially 
lessen  the  strength  of  any  part  of  the 
outer  packaging.  The  tops  and  bottoms 
may  be  made  of  water-resistant 
reconstituted  wood  such  as  hardboard 
or  particle  board.  Materials  other  than 
natural  wood  may  be  used  for 
construction  of  structural  equipment  of 
the  outer  packaging. 

(ii)  Outer  packagings  of  plywood  must 
be  made  of  well-seasoned,  rotary  cut. 
sliced,  or  sawn  veneer,  commercially 
dry  and  free  frtjm  defects  that  would 
materially  lessen  the  strength  of  the 
casing.  All  adjacent  plies  must  be  glued 
with  %vater-resistant  adhesive.  Materials 
other  than  plywood  may  be  used  for 
construction  of  structiu-al  equipment  of 
the  outer  packagir^.  Outer  packagings 
must  be  firmly  nailed  or  secured  to 
comer  posts  or  ends  or  be  assembled  by 
equally  suitable  devices. 

(iii)  Outer  packagings  of  reconstituted 
wood  must  be  constructed  of  water- 
resistant  reconstituted  wood  sudi  as 
hardboard  or  particle  board.  Materials 
other  than  reconstituted  wood  may  be 
used  for  the  construction  of  structural 
equipment  of  reconstituted  wood  outer 
packaging. 


(iv)  Fiberboard  outer  packagings  must 
be  constructed  of  strong,  solid,  or 
double-faced  corrugated  fiberboard 
(single  or  multiwaU). 

(A)  Water  resistance  of  the  outer 
surface  must  be  such  that  the  increase 
in  mass,  as  determined  In  a  test  carried 
out  over  a  period  of  30  minutes  by  the 
Cobb  method  of  determining  water 
absorption,  is  not  greater  than  155  grams 
per  square  meter  (0.0316  poimds  per 
square  foot — see  ISO  International 
Standard  535-1976  (E)).  Fiberboard 
must  have  proper  bending  qualities. 
Fiberboard  must  be  cut.  creased  without 
cutting  through  any  thickness  of 
fiberboard,  and  slotted  so  as  to  permit 
assembly  without  cracking,  surface 
breaks,  or  undue  bending.  The  Duting  of 
corrugated  fiberboard  must  be  firmly 
glued  to  the  facings. 

(B)  The  ends  of  fiberboard  outer 
packagings  may  have  a  wooden  frame  or 
be  constructed  entirely  of  wood. 
Wooden  battens  may  be  used  for 
reinforcements. 

(C)  Manufacturers'  joints  in  the  bodies 
of  outer  packagings  must  be  taped, 
lapped  and  glued,  or  lapped  and 
stitched  with  metal  staples. 

(D)  Lapped  joints  must  have  an 
appropriate  overlap. 

(E)  Where  closing  is  effected  by  gluing 
or  taping,  a  water-resistcmt  adhesive 
must  be  used. 

(F)  All  closiu-es  must  be  sifl-proof. 
(v)  Outer  packagings  of  plastic 

materials  must  be  constructed  in 
accordance  with  the  relevant  provisions 
of  oaragraph  (c)(3)  of  this  section. 

(5)  Any  integral  pallet  base  forming 
part  of  an  intermediate  bulk  container, 
or  any  detachable  pallet,  must  be 
suitable  for  the  mechanical  handling  of 
an  intermediate  bulk  container  filled  to 
its  maximum  permissible  gross  mass. 

(i)  The  pallet  or  integral  oase  must  be 
designed  to  avoid  protrusions  that  may 
cause  damage  to  the  intermediate  bulk 
container  in  handling. 

(ii)  The  outer  packaging  must  be 
secured  to  any  detachable  pallet  to 
ensure  stability  in  handling  and 
transportation.  Where  a  detachable 
pallet  is  used,  its  top  surface  must  be 
free  from  sharp  protrusions  that  might 
damage  the  intermediate  bulk  container. 

(iii)  Strengthening  devices,  such  as 
timber  supports  to  increase  stacking 
performance,  may  be  used  but  must  be 
external  to  the  inner  receptacle. 

(iv)  The  load-bearing  surfaces  of 
intermediate  bulk  containers  intended 
for  stacking  must  be  designed  to 
distribute  loads  in  a  stable  manner.  An 
intermediate  bulk  container  intended 
for  stacking  must  be  designed  so  that 
loads  are  not  supported  by  the  inner 
receptacle. 


§17&708    Standards  for  fibert>oard 
Intermediate  bulk  containers. 

(a)  The  provisions  of  this  section 
apply  to  fiberboard  intermediate  bulk 
containers  intended  to  contain  solids 
that  are  loaded  or  discharged  by  gravity. 
Fiberboard  intermediate  bulk  containers 
are  designated:  llG. 

(b)  Definitions  for  fiberboard 
intermediate  bulk  container  types: 

(1)  Fiberboard  intermediate  hulk 
containers  consist  of  a  fiberboard  body 
with  or  without  separate  top  and  bottom 
caps,  appropriate  service  and  structwal 
equipment,  and  if  necessary  an  inner    - 
liner  (but  no  inner  packaging). 

(2)  Liner  means  a  separate  tube  or  bag, 
including  the  closures  of  its  openings, 
inserted  in  the  body  but  not  forming  an 
intecral  part  of  it. 

(cj  Construction  requirements  for 
fiberboard  intermediate  bulk  containers 
are  as  follows: 

(1)  Top  hfting  devices  are  prohibited 
in  fiberboard  intermediate  bulk 
containers. 

(2)  Fiberboard  intermediate  bulk 
containers  must  be  constructed  of 
strong,  sohd  or  double-faced  corrugated 
fiberboard  (single  or  multiwall)  that  is 
appropriate  to  the  capacity  of  the  outer 
packaging  and  its  intended  use.  Water 
resistance  of  the  outer  surface  must  be 
such  that  the  increase  in  mass,  as 
determined  in  a  test  carried  out  over  a 
period  of  30  minutes  by  the  Cobb 
method  of  determining  water 
absorption,  is  not  greater  than  155  grams 
per  square  meter  (0.0316  pounds  per 
square  footsee  ISO  535-1976(E)). 
Fiberboard  must  have  proper  bending 
qualities.  Fiberboard  must  be  cut, 
creased  without  cutting  through  any 
thickness  of  fiberboard,  and  slotted  so  as 
to  permit  assembly  without  cracking, 
surface  breaks,  or  undue  bending.  Tlie 
fluting  of  corrugated  fiberboard  must  be 
firmly  glued  to  the  facings. 

(i)  The  walls,  including  top  and 
bottom,  must  have  a  minimum  puncture 
resistance  of  15  Joules  (11  foot-pounds 
of  energy)  measured  according  to  ISO 
3036.  incorporated  by  reference  in 
§171.7  of  this  subchapter. 

(ii)  Manufacturers'  joints  in  the  bodies 
of  intermediate  bulk  containers  must  be 
made  with  an  appropriate  overlap  and 
be  taped,  glued,  stitched  with  metal 
staples  or  fastened  by  other  means  at 
least  equally  effective.  Where  joints  are 
made  by  gluing  or  taping,  a  water- 
resistant  adhesive  must  be  used.  Metal 
staples  must  p>ass  completely  through 
all  pieces  to  be  fastened  and  be  formed 
or  protected  so  that  any  inner  liner 
cannot  be  abraded  or  punctured  by     ^ 
them. 

(3)  The  strength  of  the  material  used 
and  the  construction  of  the  liner  must 


be  appropriate  to  the  capacity  of  the 
intermediate  bulk  container  and  the 
intended  use.  Joints  and  closures  must 
be  sift-proof  and  capable  of 
withstanding  pressures  and  impacts 
liable  to  occiu"  under  normal  conditions 
of  handling  and  transport. 

(4)  Any  integral  pallet  base  forming 
part  of  an  intermediate  bulk  container, 
or  any  detachable  pallet,  must  be 
suitable  for  the  mechanical  handling  of 
an  intermediate  bulk  container  filled  to 
its  maximum  permissible  gross  mass. 

(i)  The  pallet  or  integral  base  must  be 
designed  to  avoid  protrusions  that  may 
cause  damage  to  the  intermediate  bulk 
container  in  handling. 

(ii)  The  outer  packaging  must  be 
secured  to  any  detachable  pallet  to 
ensure  stabihty  in  handling  and 
transport.  Where  a  detachable  pallet  is 
used,  its  top  sxuface  must  be  bee  from 
sharp  protrusions  that  might  damage  the 
intennediate  bulk  container. 

(iii)  Strengthening  devices,  such  as 
timber  supports  to  increase  stacking 
performance,  may  be  used  but  must  be 
external  to  the  inner  liner. 

(iv)  The  load-bearing  siu^aces  of 
intennediate  bulk  containers  intended 
for  stacking  must  be  designed  to 
distribute  loads  in  a  stable  manner. 

§  1 78.709    Standards  for  wooden 
intermediate  tnilK  containers. 

(a)  The  provisions  in  this  section 
apply  to  wooden  intermediate  bulk 
containers  intended  to  contain  solids 
that  are  loaded  or  discharged  by  gravity. 
Wooden  interpiediate  bulk  container 
t>'pes  are  designated: 

(1)  lie  Natural  wood  with  inner  liner. 

(2)  llD  Plj-wood  with  inner  liner. 

(3)  1 1 F  Reconstituted  wood  with 
inner  liner. 

(b)  Definitions  for  wooden 
intermediate  bulk  containers: 

(1)  Wooden  intermediate  bulk 
containers  consist  of  a  rigid  or 
collapsible  wooden  body  together  with 
an  inner  finer  (but  no  inner  packaging) 
and  appropriate  service  and  structural 
equipment. 

(2)  Liner  means  a  separate  tube  or  bag. 
including  the  closures  of  its  openings, 
inserted  in  the  body  but  not  forming  an 
integral  part  of  it. 

(c)  Construction  requirements  for 
wooden  intermediate  bulk  containers 
are  as  follows: 

(1)  Top  hfting  devices  are  prohibited 
in  wooden  intermediate  bulk  containers. 

(2)  The  strength  of  the  materials  used 
and  the  method  of  construction  must  be 
appropriate  to  the  capacity  and 
intended  use  of  the  intermediate  bulk 
container. 

(i)  Natural  wood  used  in  the 
construction  of  an  intermediate  bulk 
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container  must  be  well-seasoned, 
commercially  dry.  and  firee  from  defects 
that  would  materially  lessen  the 
strength  of  any  part  df  the  intermediate 
bulk  container.  Each  intermediate  bulk 
container  part  must  consist  of  uncut 
wood  or  a  piece  equivalent  in  strength 
and  integrity.  Interm^ate  bulk 
container  parts  are  e«uivalent  to  one 
piece  when  a  suitabli  >  method  of  glued 
assembly  is  used  (i.e  ,  a  Lindermann 
joint,  tongue  and  groDve  joint,  ship  lap 
or  rabbet  joint,  or  but  t  joint  with  at  least 
two  corrugated  meta!  fasteners  at  each 
joint,  or  when  other  i  nethods  at  least 
equally  effective  are  iised).  Materials 
other  than  natural  w j>od  may  be  used  for 
the  construction  of  structural  equipment 
of  the  outer  packaginjg. 

(ii)  Plywood  used  in  construction  of 
bodies  must  be  at  leapt  3-ply.  Plywood 
must  be  made  of  well 
cut,  sliced  or  sawn  v| 
commercially  dry, ; 
that  would  materially 
strength  of  the  body. 


seasoned,  rotcuy- 
neer, 

id  free  from  defects 
lessen  the 

1  adjacent  plies 
ater-resistant 
er  than  plywood 
nstruction  of 


inust  be  glued  with 

adhesive.  Materials 

may  be  used  for  the 

structural  equipmenti  of  the  outer 

packaging. 

(iii)  Reconstituted  vood  used  in 
construction  of  bodie  s  must  be  water 
resistant  reconstitute  d  wood  such  as 
hardboard  or  particle  board.  Materials 
other  than  reconstitu  ;ed  wood  may  be 
used  for  the  construe  ;ion  of  structural 
equipment  of  the  out  it  packaging. 

(iv)  Wooden  intern  lediate  bulk 
containers  must  be  firmly  nailed  or 
secured  to  comer  poi  ts  or  ends  or  be 
assembled  by  similar  devices. 

(3)  The  strength  of  the  material  used 
and  the  construction  of  the  liner  must 
be  appropriate  to  the  capacity  of  the 
intermediate  bulk  co  itainer  and  its 
intended  use.  Joints  c  Jid  closures  must 
he  sift-proof  and  capi  ible  of 
withstanding  pressui  es  and  impacts 
liable  to  occur  under  normal  conditions 
of  handling  and  trans  portation. 

(4)  Any  integral  pa  let  base  forming 
part  of  an  intermedia  :e  bulk  container, 
or  any  detachable  pa  let,  must  be 
suitable  for  the  mechinical  handling  of 
an  intermediate  bulk  container  filled  to 
its  maximum  permisi  ible  gross  mass. 

(i)  The  pallet  or  int  Bgral  base  must  be 
designed  to  avoid  pn  trusions  that  may 
cause  damage  to  the  i  ntermediate  bulk 
container  in  handlinj . 

(ii)  The  outer  pack  ging  must  be 
secured  to  any  detacl  lable  pallet  to 
ensure  stabihty  in  handling  and 
transportation.  Wher !  a  detachable 
pallet  is  used,  its  top  surface  must  be 
fr^e  from  sharp  protr  isions  that  might 
damage  the  intermed  ate  bulk  container. 


(iii)  Strengthening  devices,  such  as 
timber  supports  to  increase  stacking 
performance,  may  be  used  but  must  be 
external  to  the  inner  liner. 

(iv)  The  load-t)earing  surfaces  of 
intermediate  bulk  containers  intended 
for  stacking  must  be  designed  to 
distribute  loads  in  a  stable  manner. 

§  1 78.71 0    Standards  for  flexible 
intermediate  tnilk  containers. 

(a)  The  provisions  of  this  section 
apply  to  flexible  intermediate  bulk 
containers  intended  to  contain  solid 
hazardous  materials.  Flexible 
intermediate  bulk  container  types  are 
designated: 

(1)  13H1  woven  plastic  without 
coating  or  liner. 

(2)  13H2  woven  plastic,  coated. 

(3)  13H3  woven  plastic  with  liner. 

(4)  13H4  woven  plastic,  coated  and 
with  Uner. 

(5)  13H5  plastic  fibn. 

(6)  13L1  textile  without  coating  or 
liner. 

(7)  13L2  textile,  coated. 

(8)  13L3  textile  with  liner. 

(9)  13L4  textile,  coated  and  with  liner. 

(10)  13M1  paper,  multiwall. 

(11)  13M2  paper,  multiwall,  water 
resistant. 

(b)  Definitions  for  flexible 
intermediate  bulk  containers: 

(1)  Flexible  intermediate  bulk 
containers  consist  of  a  body  constructed 
of  film,  woven  plastic,  woven  fabric, 
paper,  or  combination  thereof,  together 
with  any  appropriate  service  equipment 
and  handling  devices,  and  if  necessary, 
an  inner  coating  or  liner. 

(2)  Woven  plastic  means  a  material 
made  from  stretched  tapes  or 
monofilaments. 

(3)  Handling  device  means  any  sling, 
loop,  eye,  or  frame  attached  to  the  body 
of  the  intermediate  bulk  container  or 
formed  from  a  continuation  of  the 
intermediate  bulk  container  body 
material. 

(c)  Construction  requirements  for 
flexible  intermediate  bulk  containers  are 
as  follows: 

(1)  The  strength  of  the  material  and 
the  construction  of  the  flexible 
intermediate  bulk  container  must  be 
appropriate  to  its  capacity  and  its 
intended  use. 

(2)  All  materials  used  in  the 
construction  of  flexible  intermediate 
bulk  containers  of  types  13M1  and 
13M2  must,  after  complete  immersion 
in  water  for  not  less  than  24  hours, 
retain  at  least  85  percent  of  the  tensile 
strength  as  measured  originally  on  the 
malarial  conditioned  to  equilibrium  at 
67  percent  relative  humidity  or  less. 

(3)  Seams  must  be  stitched  or  formed 
by  heat  sealing,  gluing  or  any  equivalent 


method.  All  stitched  seam-ends  must  be 
secured. 

(4)  In  addition  to  conformance  with 
the  requirements  of  §  173.24  of  this 
subchapter,  flexible  intermediate  bulk 
containers  must  be  resistant  to  aging 
and  degradation  caused  by  ultraviolet 
radiation. 

(5)  For  plastic  flexible  intermediate 
bulk  containers,  if  necessary,  protection 
against  ultraviolet  radiation  must  be 
provided  by  the  addition  of  pigments  or 
inhibitors  such  as  carbon  black.  These 
additives  must  be  compatible  with  the 
contents  and  remain  effective 
throughout  the  life  of  the  inner 
receptacle.  Where  use  is  made  of  carbon 
black,  pigments,  or  inhibitors,  other 
than  those  used  in  the  manufacture  of  - 
the  tested  design  type,  retesting  may  be 
omitted  if  the  carbon  black  content,  the 
pigment  content  or  the  inhibitor  content 
does  not  adversely  affect  the  physical 
properties  of  the  material  of 
construction.  Additives  may  be 
included  in  the  composition  of  the 
plastic  material  to  improve  resistance  to 
aging,  provided  they  do  not  adversely 
affect  the  physical  or  chemical 
properties  of  the  material. 

(6)  No  used  material  other  than 
production  residues  or  regrind  from  the 
same  manufacturing  process  may  be 
used  in  the  manufacture  of  plastic 
flexible  intermediate  bulk  containers. 
This  does  not  preclude  the  re-use  of 
component  parts  such  as  fittings  and 
pallet  bases,  provided  such  components 
have  not  in  any  way  been  damaged  in 
previous  use. 

(7)  When  flexible  intermediate  bulk 
containers  are  filled,  the  ratio  of  height 
to  width  may  not  be  more  than  2:1. 

23.  Subpart  O  is  added  to  part  178  to 
read  as  follows: 

Subpart  O— Testing  of  Intermediate  Bulk 
Containers 

Sec. 

178.600  Purpose  and  scope. 

178.801  General  requirements. 

1 78 .  802  Preparation  of  fi  berboard 

intermediate  bulk  containers  for  testing. 

178.803  Testing  and  certification  of 

intermediate  bulic  containers. 

178.810  Drop  test. 

178.811  Bottom  lift  test. 

178.812  Top  lift  test. 

178.813  Leakproofness  test. 

178.814  Hydrostatic  pressure  test. 

178.815  Stacking  test. 

178.816  Topple  test. 

178.817  Righting  test. 

178.818  Tear  test. 

178.819  Vibration  test. 
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Sut)part  O— Testing  of  Intermediate 
Bulk  Containers 

§  1 78.800    Purpose  and  scop>e. 

This  subpart  prescribes  certain  testing 
requirements  for  intermediate  bulk 
containers  identified  in  subpart  N  of 
this  part. 

§  178.801    General  requirements. 

(a)  General.  The  test  procedures 
prescribed  in  this  subpart  are  intended 
to  ensure  that  intermediate  bulk 
containers  containing  hazardous 
materials  can  withstand  normal 
conditions  of  transportation  and  are 
considered  minimum  requirements. 
Each  packaging  must  be  manufactured 
and  assembled  so  as  to  be  capable  of 
successfully  passing  the  prescribed  tests 
and  of  conforming  to  the  requirements 
of  §  173.24  of  this  subchapter  at  all 
times  ivhile  in  transportation. 

(b)  Responsibility.  It  is  the 
responsibility  of  the  intermediate  bulk 
container  manufacturer,  the  person 
certifying  compliance  with  subparts  N 
and  O  of  this  part,  and  the  person  who 
offers  a  hazardous  material  for 
transportation  (to  the  extent  that 
assembly  functions,  including  final 
closure,  are  performed  by  the  offeror),  to 
assure  that  each  intermediate  bulk 
container  is  capable  of  passing  the 
prescribed  tests. 

(c)  Definitions.  For  the  purpose  of  this 
subpart: 

(1)  Intermediate  bulk  container  design 
type  refers  to  intermediate  bulk 
container  which  does  not  differ  in 
structural  design,  size,  material  of 
construction,  wall  thickness,  manner  of 
construction  and  representative  service 
equipment. 

(2)  Design  qualification  testing  is  the 
performance  of  the  drop,  leakproofness, 
hydrostatic  pressure,  stacking,  bottom- 
lift  or  top-lift,  tear,  topple,  righting  and 
vibration  tests,  as  applicable,  prescribed 
in  this  subpart,  for  each  different 
intermediate  bulk  container  design  type, 
at  the  start  of  production  of  that 
packaging. 

(3)  Periodic  design  requalification  test 
is  the  performance  of  the  apphcable 
tests  specified  in  paragraph  (c)(2)  of  this 
section  on  an  intermediate  bulk 
container  design  type,  in  order  to 
requalify  the  design  for  continued 
production  at  the  frequency  specified  in 
paragraph  (e)  of  this  section. 

(4)  Production  inspection  is  the 
inspection  that  must  initially  be 
conducted  on  each  newly  manufactured 
intermediate  bulk  container. 

(5)  Production  testing  is  the 
performance  of  the  leakproofiiess  test  in 
accordance  with  paragraph  (f)  of  this 
.section  on  each  intermediate  bulk 


container  intended  to  contain  solids 
discharged  by  pressure  or  intended  to 
contain  liquids. 

(6)  Periodic  retest  and  inspection  is 
performance  of  the  applicable  test  and 
inspections  on  each  intermediate  bulk 
container  at  the  frequency  specified  in 
§  180.352  of  this  subchapter. 

(7)  Different  intermediate  bulk 
container  design  type  is  one  that  differs 
from  a  previously  qualified  intermediate 
bulk  container  design  type  in  structural 
design,  size,  material  of  construction, 
wall  thickness,  or  manner  of 
construction,  but  does  not  include: 

(i)  A  packaging  which  differs  in   . 
surface  treatment; 

(ii)  A  rigid  plastic  intermediate  bulk 
container  or  composite  intermediate 
bulk  container  which  differs  with  regard 
to  additives  used  to  comply  with 
§§  178.706(c),  178.707(c)  or  178.710(c); 

(iii)  A  packaging  which  differs  only  in 
its  lesser  external  dimensions  (i.e., 
height,  width,  length)  provided 
materials  of  construction  and  material 
thicknesses  or  fabric  weight  remain  the 
same; 

(iv)  A  packaging  which  differs  in 
service  equipment. 

(d)  Design  qualification  testing.  The  - 
packaging  manufacturer  shall  achieve 
successful  test  results  for  the  design 
qualification  testing  at  the  start  of 
production  of  each  new  or  different 
intermediate-bulk  container  design  type. 
The  service  equipment  selected  for  this 
design  qualification  testing  shall  be 
representative  of  the  type  of  service 
equipment  that  will  be  fitted  to  any 
finished  intermediate  bulk  container 
body  under  the  design.  Aj^lication  of 
the  certification  mark  by  the 
manufacturer  shall  constitute 
certification  that  the  intermediate  bulk 
container  design  type  passed  the 
prescribed  tests  in  this  subpart. 

(e)  Periodic  design  requalification 
testing.  (1)  Periodic  design 
requalification  must  be  conducted  on 
each  qualified  intermediate  bulk 
container  design  type  if  the 
manufacturer  is  to  maintain 
authorization  for  continued  production. 
The  intermediate  bulk  container 
manufacturer  shall  achieve  successful 
test  results  for  the  periodic  design 
requalification  at  sufficient  fi^quency  to 
ensure  each  packaging  produced  by  the 
manufacturer  is  capable  of  passing  the 
design  qualification  tests.  Design 
requalification  tests  must  be  conducted 
at  least  once  every  12  months. 

(2)  Changes  in  the  frequency  of  design 
requalification  testing  specified  in 
paragraph  (e)(1)  of  this  section  are 
authorized  if  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety.  These  requests  must  be  based  on: 


(i)  Detailed  quality  assurance 
programs  that  assure  that  proposed 
decreases  in  test  frequency  maintain  the 
integrity  of  originally  tested 
intermediate  bulk  container  design 
types;  and 

(ii)  Demonstrations  that  each 
intermediate  bulk  container  produced  is 
capable  of  withstanding  higher 
standards  (e.g.,  increased  drop  height, 
hydrostatic  pressure,  wall  thickness, 
fabric  weight). 

(f)  Production  testing  and  inspection. 
(1)  Production  testing  consists  of  the 
leakproofness  test  prescribed  in 
§  178.813  of  this  subpart  and  must  be 
performed  on  each  intermediate  bulk 
container  intended  to  contain  solids 
discharged  by  pressure  or  intended  to 
contain  liquids.  For  this  test: 

(i)  The  intermediate  bulk  container 
need  not  have  its  closures  fitted. 

(ii)  The  inner  receptacle  of  a 
composite  intermediate  bulk  container 
may  be  tested  without  the  outer 
intermediate  bulk  container  body, 
provided  the  test  results  are  not 
affected. 

(2)  Applicable  inspection 
requirements  in  §  180.352  of  this 
subchapter  must  be  performed  on  each 
intermediate  bulk  container  initiaUy 
after  production. 

(g)  Test  samples.  The  intermediate  ' 
bulk  container  manufactiu'er  shall 
conduct  the  design  qualification  and 
periodic  design  requalification  tests 
prescribed  in  this  subpart  using  random 
samples  of  intermediate  bulk  containers, 
according  to  the  appropriate  test 
section. 

(h)  Selective  testing  of  intermediate 
bulk  containers.  Variation  of  a  tested 
intermediate  bulk  container  design  tj-pe 
is  permitted  without  further  testing, 
provided  selective  testing  demonstrates 
an  equivalent  or  greater  level  of  safety 
than  the  design  type  tested  and  which 
has  been  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

(i)  Approval  of  equivalent  packagings. 
An  intermediate  bulk  container  which 
diffisrs  from  the  standards  in  subpart  N 
of  this  part,  or  which  is  tested  using 
methods  other  than  those  specified  in 
this  subpart,  may  be  used  if  approved  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety.  Such 
intermediate  bulk  containers  must  be 
shown  to  be  equally  effective,  and 
testing  methods  used  must  be 
equivalent. 

(j)  Proof  of  compliance. 
Notwithstanding  the  periodic  design 
requalification  testing  intervals 
specified  in  paragraph  (e)  of  this 
section,  the  Associate  Administrator  for 
Hazardous  Materials  Safety,  or  a 
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designated  represent  itive.  may  at  any 
time  require  demonstration  of 
compliance  by  a  manufacturer,  throu^ 
testing  in  accordancfl  with  this  subpart, 
that  packagings  meet  the  requirements 
of  this  subpart.  As  required  by  the 
Associate  Administritor  for  Hazardous 
Materials  Safety,  or  a  designated 
representative,  the  m  anufacturer  shall 
either 

(1)  Conduct  perfor  nance  tests  or  have 
tests  conducted  by  ai  i  independent 
testing  faciUty,  in  ac(  ordance  with  this 
subpart; or 

(2)  Make  a  sample  intermediate  bulk 
container  available  t( » the  Associate 
Administrator  for  Ha  zardous  Materials 
Safety,  or  a  designated  representative, 
for  testing  in  accordance  with  this 
subpart.  I 

(k)  Coatings.  If  an  inner  treatment  or 
coating  of  an  intermadiate  bulk 
container  is  required!  for  safety  reasons, 
the  manufacturer  shall  design  the 
intermediate  bulk  co  itainer  so  that  the 
treatment  or  coating  "etains  its 
protective  properties!  even  after 
withstanding  the  teslp  prescribed  by  this 
subpart. 

(1)  Record  retentioa.  (1)  The  person 
who  certifies  an  intermediate  bulk 
container  design  typ^  shall  keep  records 
of  design  qualification  tests  for  each 
intermediate  bulk  co  utainer  design  type 
and  for  each  periodi( :  design 
requalification  as  sp<  cified  in  this  part. 
These  records  must  I  <e  maintained  at 
each  location  where  he  intermediate 
bulk  container  is  mai  lufactured  and  at 


each  location  where  design  qualification 
and  periodic  design  requalification 
testing  is  performed.  These  records  must 
be  maintained  for  as  long  as 
intermediate  bulk  containers  are 
manufactured  in  accordtmce  with  each 
qualified  design  type  and  for  at  least  2.5 
years  thereafter.  These  records  must 
include  the  following  information:  name 
and  address  of  test  facility;  name  ^d 
address  of  the  person  certifying  the 
intermediate  bulk  container;  a  unique 
test  report  identification;  date  of  test 
report;  manufacturer  of  the  intermediate 
bulk  container;  description  of  the 
intermediate  bulk  container  design  type 
(e.g.,  dimensions,  materials,  closures, 
thickness,  representative  service 
equipment,  etc.);  maximum 
intermediate  bulk  container  capacity; 
characteristics  of  test  contents;  test 
descriptions  and  results  (including  drop 
heights,  hydrostatic  pressures,  tear 
propagation  length,  etc.).  Each  test 
report  must  be  signed  with  the  name  of 
the  person  conducting  the  test,  and 
name  of  the  person  responsible  for 
testing. 

(2)  The  person  who  certifies  each 
intermediate  bulk  container  must  make 
all  records  of  design  qualification  tests 
and  periodic  design  requalification  tests 
available  for  inspection  by  a 
representative  of  the  Department  upon 
request. 

§  178.802    Preparation  of  fit>ertK>ard 
Intermediate  bulk  containers  for  testing. 

(a)  Fiberboard  intermediate  bulk 
containers  and  composite  intermediate 


bulk  containers  with  fiberboard  outer 
packagings  must  be  conditioned  for  at 
least  24  hours  in  an  atmosphere 
maintained: 

(1)  At  50  percent  ±  2  percent  relative 
humidity,  and  at  a  temperature  of  23°  ± 
2  "C  (73°F  ±  4  °F);  or 

(2)  At  65  percent  ±  2  percent  relative 
humidity,  and  at  a  temperature  of  20°  ± 
2  "C  (68  "F  ±  4  "F).  or  27  °C  ±  2  "C  (81 
°F  ±  4  "F). 

(b)  Average  values  for  temperature 
and  humidity  must  fall  within  the  limits 
in  paragraph  (a)  of  this  section.  Short- 
term  fluctuations  and  measurement 
limitations  may  cause  individual 
measurements  to  vary  by  up  to  ±  5 
percent  relative  himiidity  without 
significant  impairment  of  test 
reproducibility. 

(c)  For  purposes  of  periodic  design 
requalification  only,  fiberboard 
intermediate  bulk  containers  or 
composite  intermediate  bulk  containers 
with  fiberboard  outer  packagings  may  be 
at  ambient  conditions. 

§  178.803    Testing  and  certification  of 
intermediate  bulk  containers. 

Tests  required  for  the  certification  of 
each  intermediate  bulk  container  design 
type  are  specified  in  the  foUov/ing  table. 
The  letter  X  indicates  that  one 
intermediate  bulk  container  (except 
where  noted)  of  each  design  type  must 
be  subjected  to  the  tests  in  the  order 
presented: 


Intermedlat  s  bulk  container  (IBC)  type 


Metal  IBCs 

Rigid  plas- 
tic IBCs 

Composite 
IBCs 

Fiber- 
board  IBCs 

Wooden 
IBCs 

Flexible 
IBCs 

X 

X 

X 

X 

X 

X'5 

X2 

X2 

X2 

X 

X 

X2 

X2 

X2 

X" 

X    • 

X 

X 

X 

;< 

Xs 

X3 

X3 

X3 

_ 

X3 

X3 

X3 

X* 

X* 

X* 

X* 

X* 

X5 

XS 

X=-' 

Xs 

Vibratkxi 

Bottom  lift 

Top  Hft  

Stacking  

Leakproofness 

Hydrostatic  

Drop 

Topple  .«.■ 

Righting 

Tear 


Notes:  1 .  Flexible  int»mediate  bulk  containers  must  be  capable  of  withstanding  the  vibration  test. 

2.  Only  if  intermedia!^  txjlk  containers  are  designed  to  be  handled  ttiis  way. 

3.  The  leakproofness  and  hydrostatic  pressure  tests  are  required  for  intermediate  t)ulk  containers  intended  to  contain  liquids  or  which  are  in- 
tended to  contain  solids  loaded  or  discharged  under  pressure. 

4.  Another  intermediate  bulk  container  of  the  same  design  type  may  be  used  for  ttie  drop  test  set  forth  in  §  1 78.810. 

5.  A  different  fl€xit)le  Intermediate  bulk  container  may  be  used  for  each  test. 


§178.810    Drop  test 

(a)  General.  The 
conducted  for  the 
intermediate  bulk  cckitainer 
types  and  performec 
specified  in  §178. 

(b)  Special  preparation  /( 
test.  (1)  Metal,  rigid 
composite  i 


di  op  test  must  be 
qu  alification  of  all 
design 
periodically  as 
.80|l(e)  of  this  subpart. 
'or  the  drop 
)lastic.  and 
ntermedj  ate  bulk  containers 


intended  to  contain  solids  must  be  filled 
to  not  less  than  95  percent  of  their 
capacity,  or  if  intended  to  contain 
liquids,  to  not  less  than  98  percent  of 
their  capacity.  Pressure  relief  devices 
must  be  removed  and  their  apertures 
plugged  or  rendered  inoperative. 

(2)  Fiberboard,  wooden,  and  flexible 
intermediate  bulk  containers  must  be 


filled  with  a  solid  material  to  not  less 
than  95  percent  of  their  capacity. 

(3)  Rigid-plastic  intermediate  bulk 
containers  and  composite  intermediate 
bulk  containers  with  plastic  inner 
receptacles  must  be  conditioned  for 
testing  by  reducing  the  temperature  of 
the  packaging  and  its  contents,  to  -18  "C 
(0  °F)  or  lower.  Test  liquids  must  be 
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kept  in  the  liquid  state.  Anti-fi^eze 
should  be  used,  if  necessary. 

(c)  Test  method.  Samples  of  all 
intermediate  bulk  container  design 
types  must  be  dropped  onto  a  rigid, 
non-resilient,  smooth,  flat  and 
horizontal  surface.  The  point  of  impact 
must  be  the  most  vulnerable  part  of  the 
base  of  the  intermediate  bulk  container 
being  tested.  Following  the  drop,  the 
intermediate  bulk  container  must  be 
restored  to  the  upright  position  for 
observation. 

(d)  Z?rop  height.  (1)  For  all 
intermediate  bulk  containers,  drop 
heights  are  specified  as  follows: 

(i)  Packing  Group  1: 1.8  m  (5.9  feet), 
(ii)  Packing  Group  11:  1.2  m  (3.9  feet), 
(iii)  Packing  Group  III:  0.8  m  (2.6  feet). 

(2)  Drop  tests  are  to  be  performed 
with  the  solid  or  liquid  to  be 
transported  or  with  a  non-hazardous 
material  having  essentially  the  same 
physical  characteristics. 

(3)  The  specific  gravity  and  viscosity 
of  a  substituted  non-hazardous  material 
used  in  the  drop  test  for  liquids  must  be 
similar  to  the  hazardous  material 
intended  for  transportation.  Water  also 
may  be  used  for  the  liquid  drop  test 
under  the  following  conditions: 

(i)  Where  the  substances  to  be  carried 
have  a  specific  gravity  not  exceeding 
1.2,  the  drop  heights  must  be  those 
specified  in  paragraph  (d)(1)  of  this 
section  for  each  intermediate  bulk 
container  design  type;  and 

(ii)  Where  the  substances  to  be  carried 
have  a  specific  gravity  exceeding  1.2, 
the  drop  heights  must  be  as  follows: 

(A)  Packing  Group  I:  SG  x  1.5  m  (4.9 
feet). 

(B)  Packing  Group  II:  SG  x  1.0  m  (3.3 
feet). 

(C)  Packing  Group  III:  SG  x  0.67  m 
(2.2  feet). 

(e)  Criteria  for  passing  the  test.  For  all 
intermediate  bulk  container  design 
types  there  may  be  no  loss  of  contents. 
A  slight  discharge  from  a  closure  upon 
impact  is  not  considered  to  be  a  failure 
of  the  intermediate  bulk  container 
provided  that  no  further  leakage  occurs. 
A  slight  discharge  (e.g.,  fi-om  closures  or 
stitch  holes)  upon  impact  is  not 
considered  a  failure  of  the  flexible         i 
intermediate  bulk  container  provided 
that  no  further  leakage  occurs  after  the     - 
intermediate  bulk  container  has  been 
raised  clear  of  the  ground. 

§178.811    Bottom  Uft  test 

(a)  General.  The  bottom  lift  test  must 
be  conducted  for  the  qualification  of  all 
intermediate  bulk  container  design 
types  designed  to  be  lifted  from  the 
base. 

(b)  Special  preparation  for  the  bottom 
lift  test;  The  intermediate  bulk  container 


must  be  loaded  to  1.25  times  its 
maximum  permissible  gross  mass,  the 
load  being  evenly  distributed. 

(c)  Test  method.  All  intermediate  bulk 
container  design  types  must  be  raised 
and  lowered  twice  by  a  lift  truck  with 
the  forks  centrally  positioned  and 
spaced  at  three  quarters  of  the 
dimension  of  the  side  of  entry  (unless 
the  points  of  entry  are  fixed).  The  forks 
must  penetrate  to  three  quarters  of  the 
direction  of  entry.  The  test  must  be 
repeated  from  each  possible  direction  of 
entry. 

(d)  Criteria  for  passing  the  test.  For  all 
intermediate  bulk  container  design 
types  designed  to  be  lifted  from  the 
base,  there  may  be  no  permanent 
deformation  which  renders  the 
intermediate  bulk  container  unsafe  for 
transportation  and  no  loss  of  contents. 

§178.812    Top  lift  test 

(a)  General.  The  top  lift  test  must  be 
conducted  for  the  qualification  of  all 
intermediate  bulk  container  design 
types  designed  to  be  lifted  bom  the  top 
or,  for  flexible  intermediate  bulk 
containers,  from  the  side. 

(b)  Special  preparation  for  the  top  lift 
test.  (1)  Metal,  rigid  plastic,  and 
composite  intermediate  bulk  container 
design  types  must  be  loaded  to  twice  the 
maximum  permissible  gross  mass. 

(2)  Flexible  intermediate  bulk 
container  design  types  must  be  filled  to 
six  times  the  maximum  net  mass,  the 
load  being  evenly  distributed. 

(c)  Test  method.  (1)  A  metal  or 
flexible  intermediate  bulk  container 
must  be  lifted  in  the  manner  for  which 
it  is  designed  until  clear  of  the  floor  and 
maintained  in  that  position  for  a  period 
of  five  minutes.  For  flexible 
intermediate  bulk  container  design 
types,  other  methods  of  top  lift  testing 
and  preparation  at  least  equally  effective 
may  be  used  (see  §  178.801(1)). 

(2)  Rigid  plastic  and  composite 
intermediate  bulk  container  design 
types  must  be: 

(i)  Lifted  by  each  pair  of  diagonally 
opposite  lifting  devices,  so  that  the 
hoisting  forces  are  applied  vertically,  for 
a  period  of  five  minutes;  and 

(ii)  Lifted  by  each  pair  of  diagonally 
opposite  lifting  devices,  so  that  the 
hoisting  forces  are  applied  towards  the 
center  at  45°  to  the  vertical,  for  a  period 
of  five  minutes. 

(d)  Criteria  for  passing  the  test.  For  all 
intermediate  bulk  container  design 
types  designed  to  be  lifted  from  the  top, 
there  may  be  no  permanent  deformation 
which  renders  the  intermediate  bulk 
container,  including  the  base  pallets 
when  applicable,  unsafe  for 
transportation,  and  no  loss  of  contents. 


§  1 78.81 3    Leakproofness  test 

(a)  General.  The  leakproofiiess  test 
must  be  conducted  for  the  qualification 
of  all  intermediate  bulk  container  design 
types  and  on  all  production  units 
intended  to  contain  Hquids  or  intended 
to  contain  solids  that  are  loaded  or 
discharged  under  pressure. 

(b)  Special  preparation  for  the 
leakproofness  test.  Vented  closures 
must  either  be  replaced  by  similar  non- 
vented  closures  or  the  vent  must  be 
sealed.  For  metal  intermediate  bulk 
container  design  types,  the  initial  test 
must  be  carried  out  before  the  fitting  of 
any  thermal  insulation  equipment. 

(c)  Test  method  and  pressure  applied. 
The  leakproofness  test  must  be  carried 
out  for  a  suitable  length  of  time  using 
air  at  a  gauge  pressure  of  not  less  than 
20  kPa  (2.9  psig).  Leakproofness  of 
intermediate  bulk  container  design 
typ)es  must  be  determined  by  coating  the 
seams  and  joints  with  a  heavy  oil,  a 
soap  solution  and  water,  or  other 
methods  suitable  for  the  purpose  of 
detecting  leaks.  Other  methcKls,  if  at 
least  equally  effective,  may  be  used  in 
accordance  with  Appendix  B  of  this 
part,  or  if  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  as  provided  in  §1 78.801  (i)). 

(d)  Criterion  for  passing  the  test.  For 
all  intermediate  bulk  container  design 
types  intended  to  contain  liquids  or 
intended  to  contain  solids  that  are 
loaded  or  discharged  under  pressure, 
there  may  be  no  leakage  of  air  from  the 
intermediate  bulk  container. 

§  1 78.81 4    Hydrostatic  pressure  test 

(a)  General.  The  hydrostatic  pressure 
test  must  be  conducted  for  the 
qualification  of  all  metal,  rigid  plastic, 
and  composite  intermediate  bulk 
container  design  types  intended  to 
contain  liquids  or  intended  to  contain 
solids  loaded  or  discharged  under 
pressure. 

(b)  Special  preparation  for  the 
hydrostatic  pressure  test.  For  metal 
intermediate  bulk  containers,  the  test 
must  be  carried  out  before  the  fitting  of 
any  thermal  insulation  equipment.  For 
all  intermediate  bulk  containers, 
pressure  relief  devices  and  vented 
closures  must  be  removed  and  their 
apertures  plugged  or  rendered 
inoperative.         ' 

(c)  Test  method.  Hydrostatic  gauge 
pressure  must  be  measured  at  the  fop  of 
the  intermediate  bulk  container.  The 
test  must  be  carried  out  for  a  period  of 
at  least  10  minutes  applying  a 
hydrostatic  gauge  pressure  not  less  than 
that  indicated  in  paragraph  (d)  of  this 
section.  The  intermediate  bulk 
containers  may  not  be  mechanically 
restrained  during  the  test 
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(d)  Hydmstatic  gc  uge  pressure 
applied.  (1)  For  metal  intermediate  bulk 
container  design  tyjies.  31  A,  31B.  31N: 
65  kPa  gauge  pressiiire  (9.4  psig). 

(2)  For  metal  intetmediate  bulk 
container  design  tyjies  21  A,  21B,  21N. 
31A,  31B.  31N:  200kPa  (29  psig).  For 

,  metal  intermediate  bulk  container 
design  types  31A,  3iB  and  31N.  the 
tests  in  paragraphs  |d](l)  and  (dK2)  of 
this  section  must  bej conducted 
consecutively. 

(3)  For  metal  intennediate  bulk 
containers  design  tupes  21A.  21B,  and 
21N,  for  Packing  Gr0up  I  soHds.  250  kPa 
(36  psig)  gauge  pressure. 

(4)  For  rigid  plastic  intermediate  bulk 
container  design  tyttes  21H1  and  21H2 


and  composite  inte 
container  design  tv 
2lHZ2:75kPa(ll 


lediate  bulk 
21HZ1  and 

ig)- 


(5)  For  rigid  plastic  intermediate  bulk 
container  design  types  31  HI  and  31 H2 
and  composite  intennediate  bulk 
container  design  types  31HZ1  and 
31HZ2:  whichever  i^  the  greater  of: 

(i)  The  pressure  determined  by  any 
one  of  tha  fbUowlng  methods: 

(A)  The  gauge  prwsure  (pressure  in 
the  intermediate  bulk  container  above 
ambient  atmospheric  pressure) 
measured  in  the  intermediate  bulk 
container  at  55  °C  (131  "F)  multiplied  by 
a  safety  factor  of  1.51  This  pressure  must 
be  determined  on  toe  basis  of  the 
intermediate  bulk  container  being  filled 
and  closed  to  no  mc  re  than  98  percent 
capacity  at  15  'C  (6(  °F); 

(B)  If  ab<5olute  pre  isure  (vapor 
pressure  of  the  hazardous  material  plus 
atmospheric  pressuie)  is  used,  1.5 
miiltiplied  by  the  vs  por  pressure  of  the 
hazardous  material  it  55  °C  (131  "F) 
minus  100  kPa  (14.!  psi).  If  this  method 
is  chosen,  the  hydrostatic  test  pressure 
applied  must  be  at  1  jast  100  kPa  gauge 
pressvire  (14.5  psig);  or 

(C)  If  absolute  pre  isuie  (vapor 
pressure  of  the  baza  rdous  material  plus 
atmospheric  pressiue)  is  used,  1.75 
multiplied  by  the  vs  por  pressure  of  the 
hazardous  material  it  50 1:  (122  "F) 
minus  100  kPa  (14. J  psi).  If  this  method 
is  chosen,  the  hydrt  static  test  pressure 
applied  must  be  at  1  >ast  100  kPa  gauge 
pressure  (14.5  psig);  or 

(ii)  Twice  the  gret  ter  of:  (A)  The  static 
pressure  of  the  haza  rdous  material  on 
the  bottom  of  the  in  ermediate  bulk 
container  filled  to  9  \  percent  capacity; 
or 

(B)  The  static  prw  sure  of  water  on  the 
bottom  of  the  intern  lediate  bulk 
container  filled  to  90  percent  capacity. 

(e)  Criteria  for  patsing  the  test(s).  (1) 
For  metal  intmined^te  bulk  containers, 
subjected  to  the  65  I  Pa  (9.4  psig)  test 
pressure  specified  in  paragraph  (d)(1)  of 
this  section,  there  n  ay  be  no  leakage  or 


permanent  deformation  that  wotdd 
make  the  intermediate  bulk  container 
unsafe  for  transportation. 

(2)  For  metal  intennediate  bulk 
containers  intended  to  contain  liquids, 
when  subjected  to  the  200  kPa  (29  psig) 
and  the  250  kPa  (36  psig)  test  pressures 
specified  in  paragraphs  (d)(2)  and  (d)(3) 
of  this  section,  respectively,  there  may 
be  no  leakage. 

(3)  For  rigid  plastic  intermediate  bulk 
container  types  21H1,  21H2,  31H1,  and 
31H2.  and  composite  intennediate  bulk 
container  types  21HZ1,  21HZ2,  31HZ1, 
and  31HZ2,  there  may  be  no  leakage  and 
no  permanent  deformation  which 
renders  the  intennediate  bulk  container 
unsafe  for  transportation. 

§17&£15    Stacking  test. 

(a)  General.  The  stacking  test  must  be 
conducted  for  the  qualification  of  all 
intermediate  bulk  container  design 
types  intended  to  be  stacked. 

(b)  Special  preparation  for  the 
stacking  test.  (1)  All  intermediate  bulk 
containers  except  flexible  intennediate 
bulk  container  design  types  must  be 
loaded  to  their  maximum  permissible 
gross  mass, 

(2)  The  flexible  intermediate  bulk 
container  must  be  filled  to  not  less  than 
95  percent  of  its  capacity  and  to  its 
maximum  net  mass,  with  the  load  being 
evenly  distributed. 

(c)  Test  method.  (1)  All  intermediate 
bulk  containers  must  be  placed  on  their 
base  on  level,  hard  ground.and 
subjected  to  a  imiformly  distributed 
superimposed  test  load  for  a  period  of 
at  least  five  minutes  (see  paragraph  (d) 
of  this  section). 

(2)  Fiberboard,  wooden,  and 
composite  intermediate  bulk  containers 
with  outer  peckagings  constructed  of 
other  than  plastic  materials  must  be 
subjected  to  the  test  for  24  hours. 

(3)  Rigid  plastic  intermediate  bulk 
container  types  and  composite 
intermediate  bulk  container  types  with 
plastic  outer  packagings  (llHHl, 
11HH2,  21HH1,  21HH2.  31HH1  and 
31HH2)  must  be  subjected  to  the  test  for 
28  days  at  40  "C  (104  "F). 

(4)  For  all  intermediate  bulk 
containers,  the  load  must  be  applied  by 
one  of  the  following  methods: 

(i)  One  or  more  intermediate  bulk 
containers  of  the  same  type  loaded  to 
their  maximum  permissible  gross  mass 
and  stacked  on  the  test  intermediate 
bulk  container,  or 

(ii)  The  calculated  superimpKjsed  test 
load  weight  loaded  on  either  a  flat  plate 
or  a  reproduction  of  the  base  of  the 
intermediate  bulk  container,  which  is 
stacked  on  the  test  intermediate  bulk 
container. 


(d)  Calculation  of  superimposed  test 
load.  For  all  intennediate  bulk 
containers,  the  load  to  be  placed  on  the 
intermediate  bulk  container  must  be  1.8' 
times  the  combined  maximum 
permissible  gross  mass  of  the  number  of 
similar  intermediate  bulk  containers 
that  may  be  stacked  on  top  of  the 
intermediate  bulk  container  during 
transportation. 

(e)  Criteria  for  passing  the  test.  (1)  For 
metal,  rigid  plastic,  and  composite 
intermediate  bulk  containers  there  may 
be  no  permanent  deformation  which 
renders  the  intermediate  bulk  container 
unsafe  for  transportation  and  no  loss  of 
contents. 

(2)  For  fiberboard  and  wooden 
intermediate  bulk  containers  there  may. 
be  no  loss  of  contents  and  no  permanent 
deformation  which  renders  the  whole 
intermediate  bulk  container,  including 
the  base  pallet,  imsafe  for  . 
transportation.  . 

(3)  For  flexible  intermediate  bulk 
containers,  there  may  be  no 
deterioration  which  renders  the 
intermediate  bulk  container  unsafe  for 
transportation  and  no  loss  of  contents. 

§178.816    Topple  test 

(a)  General.  The  topple  test  must  be 
conducted  for  the  qualification  of  all 
flexible  intermediate  bulk  container 
design  types. 

(b)  Special  preparation  for  the  topple 
test.  The  flexible  intennediate  bulk 
container  must  be  filled  to  not  less  than 
95  percent  of  its  capacity  and  to  its 
maximum  net  mass,  with  the  load  being 
evenly  distributed. 

(c)  Test  method.  A  flexible 
intennediate  bulk  container  must  be 
toppled  onto  any  part  of  its  top  upon  a 
rigid,  non-resilient,  smooth,  flat,  and 
horizontal  surface. 

(d)  Topple  height.  For  all  flexible 
intermediate  bulk  containers,  the  topple 
height  is  specified  as  follows: 

(1)  Packing  Group  I:  1.8  m  (5.9  feet). 

(2)  Packing  Group  II:  1.2  m  (3.9  feet). 

(3)  Packing  Group  lU:  0.8  m  (2.6  feet). 

(e)  Criteria  for  passing  the  test.  For  all 
flexible  intermediate  bulk  containers, 
there  may  be  no  loss  of  contents.  A 
slight  discharge  (e.g.,  from  closures  or 
stitch  holes)  upon  impact  is  not 
considered  to  be  a  failure,  provided  no 
further  leakage  octnirs. 

§178.817    Righting  test 

(a)  General.  The  righting  test  must  be 
conducted  fur  the  qualification  of  all 
flexible  intermediate  bulk  containers 
designed  to  be  lifted  from  the  top  or 
side. 

(b)  Special  preparation  for  the 
rioting  test.  The  flexible  intermediate 
bulk  container  must  be  filled  to  not  less 


than  95  percent  of  its  capacity  and  to  its 
maximum  net  mass,  with  the  load  being 
evenly  distributed. 

(c)  Test  method.  The  flexible 
intermediate  bulk  container,  lying  on  its 
side,  must  be  lifted  at  a  speed  of  at  least 
0.1  m/second  (0.33  ft/s)  to  an  upright 
position,  clear  of  the  floor,  by  one  lifting 
device,  or  by  two  lifting  devices  when 
four  are  provided. 

(d)  Criterion  for  passing  the  test.  For 
all  flexible  intermediate  bulk  containers, 
there  may  be  no  damage  to  the 
intermediate  bulk  container  or  its  lifting 
devices  which  renders  the  intermediate 
bulk  container  unsafe  for  transportation 
or  handling. 

§178.818    Tear  test 

(a)  General.  The  tear  test  must  be 
conducted  for  the  quahfication  of  all 
flexible  intermediate  bulk  container 
design  types. 

(b)  Special  preparation  for  the  tear 
test.  The  flexible  intermediate  bulk 
container  must  be  filled  to  not  less  than 
95  percent  of  its  capacity  and  to  its 
maximum  net  mass,  the  load  being 
evenly  distributed. 

(c)  Test  method.  Once  the 
intermediate  bulk  container  is  placed  on 
the  ground,  a  100-mm  (4-inch)  knife 
score,  completely  penetrating  the  wall 
of  a  wide  face,  is  made  at  a  45"  angle 

to  the  principal  axis  of  the  intermediate 
bulk  container,  halfway  between  the 
bottom  surface  and  the  top  level  of  the 
contents.  The  intermediate  bulk- 
container  must  then  be  subjected  to  a 
uniformly  distributed  superimposed 
load  equivalent  to  twice  the  maximum 
net  mass.  The  load  must  be  applied  for 
at  least  five  minutes.  An  intermediate 
bulk  container  which  is  designed  to  be 
lifted  from  the  top  or  the  side  must,  after 

-  removal  of  the  superimposed  load,  be 
lifted  clear  of  the  floor  and  maintained 
in  that  position  for  a  period  of  five 

-  minutes. 

(d)  Criterion  for  passing  the  test.  The 
intermediate  bulk  container  passes  the 
tear  test  if  the  cut  does  not  propagate 
more  than  25  percent  of  its  original 
length. 

§178.819    Vibration  test 

(a)  General.  The  vibration  test  must  be 
conducted  for  the  qualification  of  all 
rigid  intermediate  bulk  container  design 
types.  Flexible  intermediate  bulk     ' 
container  design  types  must  be  capable 
of  withstanding  the  vibration  test. 

(b)  Test  method.  (1)  A  sample 
intermediate  bulk  container,  selected  at 
random,  must  be  filled  and  closed  as  for 
.shipment. 

(2)  The  sample  intermediate  bulk 
container  must  be  placed  on  a  vibrating 
platform  that  has  a  vertical  double- 


amplitude  (peak-to-peak  displacement) 
of  one  inch.  The  intermediate  bulk 
container  must  be  constrained 
horizontally  to  prevent  it  from  faUing  off 
the  platform,  but  must  be  left  free  to 
move  vertically,  bounce  and  rotate. 

(3)  The  test  must  be  performed  for  one 
hour  at  a  frequency  that  causes  the 
package  to  be  raised  from  the  vibrating 
platform  to  such  a  degree  that  a  piece 
of  material  of  approximately  1.6-mm 
(0.063-inch)  thickness  (such  as  steel 
strapping  or  paperboard)  can  be  passed 
between  the  bottom  of  the  intermediate 
bulk  container  and  the  platform.  Other 
methods  at  least  equally  effective  may 
be  used  (see  §  1 78.801  (i)). 

(c)  Criteria  for  passing  the  test.  An 
intermediate  bulk  container  passes  the 
vibration  test  if  there  is  no  rupture  or 
leakage. 

PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

24.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803;  49  CFR 
part  1. 

25.  A  new  Subpart  D  is  added  to  part 
180  to  read  as  follows: 

Subpart  D— Qualification  and  Maintenance 
of  intermediate  Bulk  Containers 

Sec. 

180.350  Applicability. 

180.351  Qualification  of  intermediate  bulk 
containers. 

180.352  Requirements  for  retest  and 
inspection  of  intermediate  bulk 
containers. 

Subpart  D— Qualification  and 
Maintenance  of  Intermediate  Bulk 
Containers 

§180.350    Applicabiiity. 

This  subpart  prescribes  requirements, 
in  addition  to  those  contained  in  parts 
107.  171. 172,  173.  and  178  of  this 
chapter,  applicable  to  any  person 
responsible  for  the  continuing 
qualification,  maintenance,  or  periodic 
retesting  of  an  intermediate  bulk 
container.  - 

§  180.351    QuaiificatJon  of  intermediate 
bulk  containers. 

(a)  General.  Each  intermediate  bulk 
container  used  for  the  transportation  of 
hazardous  materials  must  be  an 
authorized  packaging. 

(b)  Intermediate  bulk  container 
specifications.  To  qualify  as  an 
authorized  packaging,  each  intermediate 
bulk  container  must  conform  to  this 
subpart,  the  applicable  requirements 
specified  in  part  173  of  this  subchapter, 
and  the  applicable  requirements  of 


subparts  N  and  O  of  part  178  of  this 
subchapter. 

§  1 80.352    Requirements  for  retest  and 
inspection  of  intermediate  bulk  containers. 

(a)  General.  Each  intermediate  bulk 
container  constructed  in  accordance 
with  a  UN  standard  for  which  a  test  or 
inspection  specified  in  paragraphs 
(b)(1),  (b)(2)  and  (b)(3)  of  this  section  is 
required  may  not  be  filled  and  offered 
for  transportation  or  transported  until 
the  test  or  inspection  has  been 
successfully  completed.  This  paragraph 
does  not  apply  to  any  intermediate  bulk 
container  filled  prior  to  the  test  or 
inspection  due  date.  The  requirements 
in  this  section  do  not  apply  to  DOT  56 
and  57  portable  tanks. 

(b)  Test  and  inspections  for  metal, 
rigid  plastic,  and  composite 
intermediate  bulk  containers.  Each 
intermediate  bulk  container  is  subject  to 
the  following  test  and  inspections: 

(1)  The  leakprooftiess  test  prescribed 
in  §178.813  ofthis  subchapter  must  be 
conducted  every  2.5  years  starting  from 
the  date  of  manufacture  marked  on  each 
intermediate  bulk  container  intended  to 
contain  liquids  or  intended  to  contain 
solids  that  are  loaded  or  discharged 
under  pressure. 

(2)  An  external  visual  inspection  must 
be  conducted  initially  after  production 
and  every  2.5  years  starting  from  the 
date  of  manufacture  on  each 
intermediate  bulk  container  to  ensure 
that: 

(i)  The  intermediate  bulk  container  is 
marked  in  accordance  with 
requirements  in  §  178.703  of  this 
subchapter.  Missing  or  damaged 
markings,  or  markings  difficult  to  read 
must  be  restored  or  returned  to  original 
condition. 

(ii)  Service  equipment  is  fully 
functional  and  free  from  damage  which 
may  cause  failure.  Missing,  broken,  or 
damaged  parts  must  be  repaired  or 
replaced. 

(iii)  The  intermediate  bulk  container, 
including  the  outer  packaging  if 
applicable,  is  free  from  damage  which 
reduces  its  structural  integrity.  The 
intermediate  bulk  container  must  be 
externally  inspected  for  cracks, 
warpage,  corrosion  or  any  other  damage 
which  might  render  the  intermediato 
bulk  container  unsafe  for  transportation. 
An  intermediate  bulk  container  found 
with  such  defects  must  be  removed  from 
service.  The  inner  receptacle  of  a 
composite  intermediate  bulk  container 
must  be  removed  from  the  outer 
intermediate  bulk  container  body  for 
inspection  unless  the  inner  receptai  !o  is 
bonded  to  the  outer  body  or  unless  i  tie 
outer  body  is  constructed  in  such  ;.  u  .ly 
(e.g.,  a  welded  or  riveted  cage)  that 
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materials  in  the  intermediate  bulk 
container,  to  ensure  that: 

(1)  The  intermediate  bulk  container  is 
marked  in  accordance  with 
requirements  in  §  178.703  of  this 
subchapter.  Additional  marking  allowed 
for  each  design  type  may  be  present. 
Required  markings  that  are  missing, 
damaged  or  difficult  to  read  must  be       ^ 
restored  or  returned  to  original 
condition. 

(2)  Proper  construction  and  design 
specifications  have  been  met. 

(i)  Each  flexible  intermediate  bulk 
container  must  be  inspected  to  ensure 
that: 

(A)  Lifting  straps  if  used,  are  securely 
fastened  to  the  intermediate  bulk 
container  in  accordance  with  the  design 
type. 

IB)  Seams  are  free  from  defects  in 
stitching,  heat  sealing  or  gluing  which 
would  render  the  intermediate  bulk 
container  unsafe  for  transportation  of 
hazardous  materials.  All  stitched  seam- 
ends  must  be  secure. 

(C)  Fabric  used  to  construct  the 
intermediate  bulk  container  is  free  from 
cuts,  tears  and  punctures.  Additionally, 
fabric  must  be  free  from  scoring  which 
may  render  the  intermediate  bulk 
container  unsafe  for  transport. 

(ii)  Each  fiberboard  intermediate  bulk 
container  must  be  inspected  to  ensure 
that: 

(A)  Fluting  or  corrugated  fiberboard  is 
firmly  glued  to  facings. 

(B)  Seams  are  creased  and  free  from 
scoring,  cuts,  and  scratches. 

(C)  Joints  are  appropriately 
overlapped  and  glued,  stitched,  taped  or 
stapled  as  prescribed  by  the  design. 
Where  staples  are  used,  the  joints  must 
be  inspected  for  protruding  staple-ends 
which  could  puncture  or  abrade  the 


inner  liner.  All  such  ends  must  be 
protected  before  the  intermediate  bulk 
container  is  authorized  for  hazardous 
materials  service. 

(iii)  Each  wooden  intennediate  bulk 
container  must  be  inspected  to  ensure 
that: 

(A)  End  joints  are  secured  in  the 
manner  prescribed  by  the  design.- 

(B)  Intermediate  bulk  container  walls 
are  free  from  defects  in  wood.  Inner 
protrusions  which  could  puncture  or 
abrade  the  liner  must  be  covered. 

(d)  Retest  date.  The  date  of  the  most 
recent  periodic  retest  must  be  marked  as 
provided  in  §  178.703(b)  of  this 
subchapter. 

(e)  Record  retention.  The  intermediate 
bulk  container  owner  or  lessee  shall 
keep  records  of  periodic  retests  and 
initial  and  periodic  inspections.  Records 
must  include  design  types  and 
packaging  specifications,  test  and 
inspection  dates,  name  and  address  of 
test  and  inspection  facilities,  names  or 
name  of  any  persons  conducting  tests  or 
inspections,  and  test  or  inspection 
specifics  and  results.  Records  must  be 
kept  for  each  packaging  at  each  location 
where  periodic  tests  are  conducted, 
until  such  tests  are  successfully 
performed  again  or  for  at  least  2.5  years 
from  the  date  of  the  last  test.  These 
records  must  be  made  available  for 
inspection  by  a  representative  of  the 
Department  on  request.  . 

Issued  in  Washington,  DC  on  July  1, 1994 
under  authority  delegated  in  49  CFR  Part  1. 
Ana  Sol  GutKirez. 

Acting  Administrator.  Research  and  Special 
Programs  Administration. 
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DEPARTMErn*  OF  EOUCATION 

Office  of  Special  Edu  cation  and 
Rettabiiitative  Services;  Grants  and 
Cooperative  Agreements;  Availability, 
etc.:  Empowerment  Zone  and 
Enterprise  Community  Program 


AGENCY:  Department 
ACTION:  Notice  of 


I  )f  Education. 
pro|  >osed  priority. 


SUMMARY:  The  Secret!  ry  proposes  a 
funding  priority  to  prsvide  a 
competitive  preferem  e  to  projects 
funded  under  the  Ind  viduals  with 
Disabilities  Educatioit  Act  (IDEA]  that 
serve  communities  th  at  have  been 
designated  as  Empowerment  Zones  or 
Enterprise  Communities  under  section 
1391  of  the  Internal  F  evenue  Code,  as 
amended  by  Title  XII  of  the  Omnibus 
Budget  Reconciliatioi  i  Act  of  1993.  This 
proposed  priority  is  i  itended  to  focus 
resources  on  the  neec  s  of  infants, 
toddlers,  children,  an  d  youth  with 
disabilities  and  their  amilies  who  live 
in  these  communities  and  who  are  often 
underserved.  For  1995.  the  Secretary 
anticipates  using  this  priority  with 
competitions  for  Parent  Training  and 
Information  Centers  i  jider  the  Training 
Personnel  for  the  Edu  cation  of  Children 
and  Youth  with  Disatilities  program, 
and  Outreach  Project  \  under  the  Early 
Education  for  Childn  n  with  Disabilities 
program. 

DATES:  Comments  mi  st  be  received  on 
or  before  August  25,    994. 
ADDRESSES:  All  comments  concerning 
this  proposed  priorit]  should  be 
addressed  to:  Lee  Colsman,  U.S. 
Department  of  Educa  ion,  400  Maryland 
Avenue,  S.W.,  Room  *615,  Switzer 
Building.  Washingtoif.  D.C.  20202-2641. 
FOR  FURTHER  INFORM>^ON  CONTACT:  Lee 
Coleman.  Telephone:  (202)  205-8166. 
Individuals  who  use  i 
telecommunications  ievice  for  deaf 
(TDD)  may  call  the  T  3D  number  at  (202) 
205-8170. 

SUPPLEMENTARY  INFOf  MATION:  The 
Empowerment  Zone  md  Enterprise 
Community  program  is  a  critical 
element  of  the  Admii  listration's 
community  revitalize  tion  strategy.  The 
program  is  a  first  ste{  in  rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities « nd  rural 
heartlands.  It  is  desi^  ned  to  empower 
people  and  communi  ties  by  inspiring 
Americans  to  work  t(  gether  to  create 
jobs  and  opportunity . 

Under  this  progran  i,  the  Federal 
Government  will  des  gnate  up  to  9  areas 
as  Empowerment  Zones  and  up  to  95 
areas  as  Enterprise  O  )mmunities  in 
accordance  with  Inte  -nal  Revenue  Code 
section  1391.  as  amei  ided  by  Title  XIII 


of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66).  To  be 
eligible  for  designation,  an  area  must  be 
nominated  by  one  or  more  local 
govenunents  and  the  State  or  States  in 
which  it  is  located  or  by  a  State- 
Chartered  Economic  Development 
Corporation.  A  nominated  area  must  be 
one  of  pervasive  poverty, 
unemployment,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  Internal  Revenue  Code. 

In  the  Empowerment  Zone  ^nd 
Enterprise  Commimity  program, 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Commimities  will  be 
designated  by  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
based  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substantial  tax 
benefits  and  will  have  access  to  other 
Federal  programs.  (For  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
contact  HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Community  initiativ»in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprise 
Communities  to  use  funds  they  already 
receive  from  Department  of  Education 
programs  (including  Chapter  1  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Community  Act,  the  Adult 
Education  Act,  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans.  In  addition,  the  Department  of 
Education  intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  a  number  of 
discretionary  grant  programs  that  are 
well-suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development.  In 
addition  to  the  programs  under  IDEA, 
the  Department  intends  to  give 
preferences  to  Empowerment  Zones  and 
Enterprise  Communities  in  the 
Rehabilitation  Act  Projects  with 
Industry  program,  the  Rehabilitation  Act 
Special  Demonstration  Projects 
program,  the  National  Workplace 
Literacy  program,  the  Urban  Community 
Service  program,  and  a  variety  of 


discretionary  programs  under  the 
Elementary  and  Secondary  Education  - 
Act. 

The  discretionary  programs  funded 
under  IDEA  are  well  suited  to  play  a 
role  in  Empowerment  Zones  and 
Enterprise  Communities  because  of  the 
close  relationship  between  poverty  and 
disabilities.  While  the  risk  factors 
associated  with  disabilities  are  highest 
in  low  income  areas,  these  areas  often 
serve  the  lowest  numbers  of  children 
with  disabilities.  Under  the  authority  of 
IDEA,  the  Department  supports  a  wide 
range  of  programs  related  to  providing 
special  education,  related,  and  early 
intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
disabilities  and  their  families.  ' 

Coordinated  and  comprehensive 
approaches  to  services,  such  as  those 
under  the  Empowerment  Zone  and 
Enterprise  Community  program,  can  be 
effective  tools  in  addressing  the  needs  of 
these  children. 

For  1995,  the  Secretary  anticipates 
using  this  priority  in  conjunction  with 
priorities  under  the  following  programs: 

Parent  Training  and  Information  Centers 
(funded  under  IDEA  Part  D,  Training 
Personnel  for  Education  for  Children 
and  Youth  with  Disabilities  program); 
and 

Outreach  Projects  (funded  under  IDEA 
Part  C.  Early  Education  for  Children 
with  Disabilities  program). 

Parent  Training  and  Information 
Centers  projects  provide  training  and 
information  to  parents  of  infants, 
toddldrs,  children,  and  youth  with 
disabilities,  and  to  person's  who  work 
with  parents  to  enable  parents  to 
participate  more  fully  and  effectively 
with  professionals  in  meeting  the 
educational  needs  of  their  children  with 
disabilities. 

Outreach  projects  build  the  capacity 
of  educational  and  other  agencies  to 
adopt  and  implement  proven  models 
and  components  of  models  to  improve 
services  for  children  under  the  age  of 
eight  with  disabilities  and  their  families 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  prioritv  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
this  proposed  priority,  subject  to 
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meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  will 
be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notice  of  final  priority. 

Priority:  Under  34  CFR  75.105(c)(2) 
the  Secretary  proposes  to  give  a 
competitive  preference  to  applications 
that  are  otherwise  eligible  for  funding 
under  appropriate  discretionary 
programs  under  the  Individuals  with 
Disabilities  Education  Act  and  that  meet 
the  following  priority.  The  Secretary 
may  implement  this  priority  for  fiscal 
year  1995  and  for  any  later  fiscal  year: 

Providing  programs  in  an 
Empowerment  Zone  or  Enterprise 
Community.  To  meet  this  priority  an 
applicant  must: 

•  Design  a  program  of  special 
activities  focused  on  the  unique  needs 
of  an  Empowerment  Zone  or  Enterprise 
Community;  or. 

•  Devote  a  substantial  portion  of 
program  resources  to  providing  the 
services  within,  or  meeting  the  needs  of 
residents  of  these  zones  and 
communities. 

The  proposed  project  under  the 
Individuals  with  Disabilities  Education 


Act  must  contribute  to  the  strategic  plan 
of  the  Empowerment  Zone  or  Enterprise 
Community  and  be  made  an  integral 
component  of  the  Empowerment  Zone 
or  Enterprise  Community  activities. 

Executive  Order  12866 

Assessment  of  Costs  and  Benefits 

These  proposed  priorities  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  priorities  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
priorities,  the  Secretary  has  determined 
that  the  benefits  of  the  proposed 
priorities  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 


requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  thisse  proposed  priorities 
without  impeding  the  effective  and 
efficient  administration  of  the  program. 

INVITATION  TO  COMMENT:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3524.  300  C 
Street.  S.W..  Washington,  D.C,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

APPt-ICABLE  PROGRAM  REGULATIONS:  34 
CFR  Parts  309  and  316. 

Program  Authority:  20  U.S.C  1423  and 
1431. 

Dated:  June  30, 1994. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(PR  Doc.  94-18072  Filed  7-25-94;  8:45  am] 
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Special  Demonstratji  >ns:  Projects  VVith 
industry 

AGENCY:  Department  )f  Education. 
ACTION:  Notice  of  Proosed  Priorities. 

SUMMARY:  The  Secretiry  proposes 
priorities  under  the  following  programs 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS):  (1)  Special  Projects  and 
Demonstrations  for  Pi  oviding 
Vocational  Rehabihtation  Services  to 
Individuals  with  Disabilities,  (2)  Special 
Projects  and  Demonsi  rations  for 
Providing  Transitions  1  Rehabilitation 
Services  to  Youth  witn  Disabilities,  and 
(3)  Projects  with  Industry  (PWI).  The 
proposed  priorities  ai  b  intended  to 
expand  employment  i  )pportunities  for 
individuals  with  disa  >ilities  through  the 
provision  of  vocational  rehabilitation 
services.  In  addition,  the  proposed 
priorities  provide  for  »  competitive  • 
preference  to  be  giver  to  projects 
providing  program  se  vices  in  an 
Empowerment  Zone  (  r  Enterprise 
Community  designated  under  section 
1391  of  the  Internal  Rsvenue  Code,  as 
amended  by  title  XIII  oi  the  Omnibus 
Budget  ReconciliaUor  Act  of  1993. 
DATES:  Comments  mu  it  be  received  on 
or  before  August  25,  1 994. 
ADDRESSES:  All  comn:  ents  concerning 
these  proposed  priorii  ies  should  be 
addressed  to  Thomas  "inch,  U.S. 
Department  of  Educat  on,  400  Maryland 
Avenue,  S.W.,  Room  ;  038  MES, 
Washington,  D.C  202  )2-2740. 
FOR  FURTHER  INFORMA1  ION  CONTACT: 
Thomas  Finch.  Telephone:  (202)  205- 
9796.  Individuals  whi  i  use  a 
telecommunications  c  evice  for  the  deaf 
(TDD)  may  call  the  Fe  ieral  Information 
Relay  Service  (FIRS)  a  1 1-800-877-8339 
between  8  a.m.  and  8  >.m..  Eastern  time, 
Monday  through  Fridi  y. 
SUPPLEMENTARY  INFORI  llATION:  This 
notice  contains  propo  (ed  priorities 
under  the  following  p:  ■ograms: 
Special  Projects  and  t  emonstrations  for 

Providing  Vocationi  il  Rehabilitation 

Services  to  Individi  als  with 

Disabilities. 
Special  Projects  and  C  emonstrations  for 

Providing  Transitioi  lal  Rehabihtation 

Services  to  Youth  w  ith  DisabiUties. 
Projects  With  Industry . 

The  Secretary  is  sol  citing  pubUc 
comments  on  (1)  The  >roposed 
competitive  priority  f(  r  providing 
program  ser\'ices  in  a4  Empowerment 
Zone  or  Enterprise  Cotnmunity  under 
all  three  programs  anc  (2)  the  proposed 


absolute  priority  for  Transitional 
J^habiUtation  Services  for  Youths  and 
Young  Adults  with  Serious  Emotional 
Disturbance  (SED)  or  Serious  Mental 
Ilhiess  (SMI). 

The  purpose  of  each  program  is  stated 
separately  under  the  title  of  that 
program. 

The  Secretary  will  aimounce  the  final 
priorities  In  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  fimds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
pubUcation  of  these  proposed  priorities 
does  not  preclude  nor  limit  the 
Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these 
competitions  will  be  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

Priority  Relating  To  Empowerment 
Zones  and  Enterprise  Communities 

Under  34  CFR  75.105(c)(2)(i).  the 
Secretary  proposes  to  give  a  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under  the' 
three  programs  and  that  meet  the 
following  priority.  The  Secretary  may 
implement  this  priority  for  fiscal  year 
1995  and  for  any  later  fiscal  year.  The 
Secretary  proposes  to  award  10  bonus 
points  to  an  apphcation  that  meets  this 
competitive  priority.  These  bonus 
points  would  be  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program: 

Proposed  Competitive  Priority- 
Providing  Program  Services  in  an 
Empowerment  Zone  or  Enterprise 
Community  Background 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Administration's 
community  revitalization  strategy.  The 
program  is  a  first  step  in  rebuilding 
commimities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empow^ 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
Jobs  and  opportunity. 

Under  this  program,  the  Federal 
Government  will  designate  up  to  9  areas 
as  Empowerment  Zones  and  up  to  95 
areas  as  Enterprise  Commimities  in 


accordance  with  Internal  Revenue  Code 
(IRC)  section  1391,  as  amended  by  title 
XIII  of  the  Omnibus  Budget 
Reconcihation  Act  of  1993  (Pub.  L.  103- 
66).  To  be  eligible  for  designation,  an 
area  must  be  nominated  by  one  or  more 
local  governments  and  the  State  or 
States  in  which  it  is  located  or  by  a 
State-Chartered  Economic  Development 
Corporation.  A  nominated  area  nrust  be 
one  of  pervasive  poverty, 
imemployraent,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  IRC. 

In  the  Empowerment  Zone  and 
Enterprise  Community  program, 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  public  safety,  himian 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Communities  will  be 
designated  by  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
based  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substantial  tax 
benefits  and  will  have  access  to  other 
Federal  programs.  (For  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
contact  HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Community  initiative  in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprise 
Commimities  to  use  funds  they  already 
receive  from  Department  of  Education 
programs  (including  Chapter  1  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Community  Act,  the  Adult 
Education  Act,  and  the  Carl  D.  Perkins 
Vocational  and  AppUed  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans.  In  addition,  the  Department  of 
Education  intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Conununities  in  a  niunber  of 
discretionary  grant  programs  that  are 
well-suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  commimity  development.  In 
addition  to  the  Projects  With  Industry 
program  and  the  Special 
Demonstrations  programs  imder  the 
Rehabilitation  Act,  the  Department 
intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  the  National  Workplace 
Literacy  program,  the  Urban  Community 


Service  program,  the  Parent  Training 
program  and  Early  Childhood  Education 
program  under  the  Individuals  With 
Disabilities  Education  Act,  and  a  variety 
of  discretionary  programs  under  the 
Elementary  and  Secondary  Education 
Act. 

Relationship  of  the  PWI  and  Special 
Demonstrations  Programs  to  the 
Empowerment  Zone  or  Enterprise 
Community  Program 

The  Special  Demonstrations  program 
for  providing  vocational  rehabilitation 
services  makes  grants  to  expand  or 
otherwise  improve  vocational  and  other 
rehabilitation  services  to  individuals 
wnth  disabilities,  especially  those  with 
the  most  severe  disabilities.  Vocational 
rehabilitation  services  may  include 
training  with  a  view  toward  career 
advancement,  training  (including  on- 
the-job  training)  in  occupational  skills, 
and  rehabilitation  technology  services. 

The  Special  Demonstrations  program 
for  providing  transitional  services  to 
youths  with  disabilities  focuses  on  the 
delivery  of  job  training  services.  The 
goal  of  the  services  is  to  facilitate  a 
smooth  transition  of  youths  from  school 
to  work  or  to  higher  education. 

Services  under  both  of  these  Special 
Demonstrations  programs  are  designed 
to  assist  individuals  with  disabiUties  to 
live  and  function  as  contributing 
members  of  society  by  enhancing  their 
opportunities  for  employment. 
Minorities  with  disabilities,  people 
living  with  HIV/AIDS,  and  youths  and 
young  adults  with  serious  emotional 
disturbance  or  serious  mental  illness  are 
among  the  populations  with  a  high 
incidence  of  unemployment  and 
poverty. 

The  purpose  of  the  PWI  program  is  to 
create  and  expand  job  and  career 
opportunities  for  individuals  with 
disabilities  in  the  competitive  labor 
market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabilitation  process;  to 
identify  competitive  job  and  career 
opportunities  and  the  skills  needed  to 
perform  those  jobs;  to  create  practical 
settings  for  job  readiness  and  training 
programs;  and  to  provide  job 
placements  and  career  advancement.  In 
order  to  support  the  purpose  of  the 
program,  all  PWI  projects  are  required  to 
have  a  Business  Advisory  Council 
comprised  of  representatives  of  private 
industry,  business  concerns,  organized 
labor,  and  individuals  with  disabilities 
and  their  representatives. 

The  PWI  and  Special  Demonstrations 
programs  under  the  Rehabilitation  Act 
are  ideally  suited  to  play  a  key  role  in 
the  Empowerment  Zone  and  Enterprise 
Community  program  because  studies 
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have  shown  strong  correlations  between 
disability  and  unemployment  and  - 
between  disability  and  poverty.  These 
rehabilitation  programs  serve  a  common 
purpose:  to  provide  assistance  to 
individuals  with  disabilities  in 
obtaining  gainful  employment. 
Employment  is  achieved  by  providing 
job  training,  job  placement,  transition 
services,  and  related  vocational 
rehabilitation  services  to  individuals 
with  disabilities.  Just  as  Empowerment 
Zones  and  Enterprise  Communities  link 
economic  development  and  education 
and  training  efforts,  the  Rehabilitation 
Special  Demonstrations  and  PWI . 
programs  support  projects  that 
strengthen  communities  by  preparing 
individuals  with  disabilities  for 
eniplojmient  in  local  businesses. 

Provision  of  rehabilitation  services  in 
an  urban  or  rural  high-poverty  area  that 
has  developed  a  strategic  plan  to  link 
economic  development  to  education, 
training,  public  safety,  and  human 
services  will  also  help  achieve  the 
piupose  of  the  Rehabilitation  Act  of 
1973,  as  amended  (Act),  to  empower 
individuals  with  disabilities  to 
maximize  employment,  economic  self- 
sufficiency,  independence,  and 
inclusion  and  integration  into  society. 
Moreover,  providing^rvices  in  a  zone 
or  community  will  help  support  the 
purpose  of  section  21  of  the  Act  to 
ensure  that  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds  and  from  other 
traditionally  underserved  populations 
are  addressed. 

Commimities  receiving  designations 
as  Empowerment  Zones  or  Enterprise 
Communities  already  have 
demonstrated  a  capacity  for  the  type  of 
cooperative  planning  that  is  critical  to 
successful  rehabilitation  partnerships. 
Projects  funded  under  these  programs 
will  provide  models  for  partnerships  in 
other  distressed  areas  and  will  further 
the  National  Education  Goal  that,  by  the 
year  2000,  every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  the 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Accordingly,  the  Secretary  has 
determined  that  it  would  serve  the 
purposes  of  the  three  programs  in  this 
notice  to  award  a  competitive 
preference  to  applications  that  propose 
projects  that  serve  these  zones  and 
communities. 

Proposed  Priority 

Under  each  of  the  following  programs, 
competitive  preference  will  be  given  to 
applications  that— (1)  Propose  the 
provision  of  substantial  services  in 
Empowerment  Zones  or  Enterprise 


Communities,  as  described  under  each 
program  listed  in  this  notice;  and  (2) 
propose  projects  that  contribute  to  the 
strategic  plan  of  the  Empowerment  Zone 
or  Enterprise  Community  and  that  are 
made  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Conununity  activities.  The  ten  bonus 
points  will  be  assigned  to  applications 
determined  to  be  approvable  on  the 
basis  of  their  evaluation  under  the 
applicable  program  selection  criteria. 

Special  Projects  and  Demonstrations 
For  Providing  Vocational 
Rehabilitation  Services  To  Individuals 
With  Disabilities 

Purpose  of  Program 

This  program  is  designed  to  provide 
financial  assistance  to  projects  for 
expanding  or  otherwise  improving 
vocational  rehabilitation  and  other 
rehabilitation  services  for  individuals 
with  disabiUties,  especially  individuals 
with  the  most  severe  disabilities. 

Proposed  Competitive  Priority 

Competitive  preference  of  10  bonus 
points  will  be  given  to  applications  that 
meet  the  2  requirements  described 
previously  under  the  proposed 
competitive  priority  for  providing 
program  services  in  an  Empowerment 
Zone  or  Enterprise  Community. 

Under  this  program  a  project  is 
considered  to  be  providing  substantial 
services  if  a  minimum  of  51  percent  of 
the  persons  served  by  the  project  reside 
writhin  the  Empowerment  Zone  or 
Enterprise  Community. 

Proposed  Invitational  Priorities 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  the  other  apphcations: 

Proposed  Invitational  Priority  1 — 
Services  to  Minorities 

The  Secretary  is  particularly 
interested  in  applications  that  propose 
to  provide  culturally  sensitive 
vocational  rehabilitation  services  and 
that  propose  to  make  significant  efforts 
to  identify  and  serve  individuals  with 
disabilities  form  minority  backgrounds. 

Proposed  Invitational  Priority  2 — 
Services  to  People  Living  with  HIV/ AIDS 

The  Secretary  is  particularly 
interested  in  applications  that  propose 
to  provide  vocational  rehabilitation 
services  to  people  living  with  HIV/ 
AIDS. 
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Applicable  Progrtur,  Regulations:  34 
CFR  Parts  369  Mid  37:  i. 
Program  Authority:  25  U.S.C.  777a(a)(l) 

Special  Pnifects  and  ^niiDastratioiis 
For  Providiag  Transitional 
Rehabilitation  Service  To  Youth  With 
Disabilities 

Purpose  of  Program: 

This  program  is 
job  training  for  youthi 
to  prepare  them  for  en  try 
force,  including  competitive  or 
supported  employme; 

Competition  I 

The  Secretary  is  coi  d 
competition  under  section 
Rehabilitation  Act  of 
to  provide  transitiona 
services  to  youths  wit  i 
Under  that  competitic  n 
competitive  priority 


to  provide 
with  disabilities 
into  the  labor 


lit. 


ucting  a  general 
311(b)  of  the 
973,  as  amended, 
rehabilitation 

disabilities. 

the  following 
ill  apply: 


a  project  is 
ding  substantial 
of  51  percent  of 
the  project  reside 


VI 

Proposed  Competitive  Priority 

Competitive  prefert  nee  of  10  bonus 
points  will  be  given  td  applications  that 
meet  the  2  requiremei  its  described 
previously  under  the  )roposed 
competitive  priority  f  ir  providing 
program  services  in  aQ  Empowerment 
Zone  or  Enterprise  Coknmunity. 

Under  this  program  i 
considered  to  be  prov 
services  if  a  miniraun 
the  persons  served  by  i 
within  the  Empowerr  lent  Zone  or 
Enterprise  Coramunit  ^ 

Competition  II 

Under  34  CFR  75. 
section  311(b)  of  the 
of  1973,  as  amended, 
proposes  to  give  an 
to  applications  that  nteet 
priority.  The  Secretar  i 
under  this  competitio  i 
applications  that  mee : 
priority: 

Proposed  Absolute  Priority — 
Transitional  Rehabilii  ation 
Youths  and  Young  At  fults 
Emotional  Disturbanqe 
Mental  Illness  (SXU) 


l§5(c)(3)  and 
I  Rehabilitation  Act 
iie  Secretary 
absolute  preference 
the  following 
proposes  to  fund 
only 
this  absolute 


betwjen 


Young  adults 
and  26,  with  serious 
disturbance  or  seriou:  i 
perhaps  the  most 
individuals  with 
estimated  that  4  to  9 
population  of  young 
disorders,  but  fewer 
provided  services 
Youth  with  SED  or 


inappropriate 
seriously  impair  thei 
live,  and  function 


Services  For 
With  Serious 
(SED)  or  Serious 
dackground 


the  ages  of  1 7 
^motional 
mental  illness  are 
umlerser.'ed 
disa  jilities.  It  is 

lercent  of  the  total 
dults  exhibit  these 
t  lan  1.5  percent  are 
(K^iffman  1989). 
display 
behaviors  or  feelings  that 
ii  abilities  to  work, 
sue  cessfullv  and 


effectively  in  society.  The  outcome  of 
successful  integrated  community 
emplo5rment  appears  to  be  facilitated  by 
a  well-coordinated,  multi-dimensional 
service  approach  that  uses  community- 
based  vocational  services,  the  peer 
group  as  a  supportive  setting,  job 
training  combined  with  other  training 
services  that  address  work-related 
topics,  such  as  stress  management, 
substance  abuse,  and  medication  issues, 
and  individualized  long-term 
supportive  services  (Cook  1991). 

Priority 

The  purpose  of  this  priority  is  to 
support  demonstration  projects  that 
develop  model  systems  of 
comprehensive  service  delivery  to 
youths  and  young  adults,  ages  17 
through  26.  Projects  must  provide  job 
training  services  to  youths  and  young 
adults  with  SED  or  SMI  to  prepare  them 
for  entry  into  the  labor  force.  ' 

Proposed  Competitive  Priority 

Competitive  preference  of  10  bonus 
points  will  be  given  to  applications  that, 
in  addition  to  meeting  the  absolute 
priority  described  under  this 
competition,  meet  the  2  requirements 
described  previouslyjinder  the 
proposed  competitive  priority  for 
providing  program  services  in  an 
Empowerment  Zone  or  Enterprise 
Community. 

Under  this  program  a  project  is 
considered  to  be  providing  substantial 
services  if  a  minimum  of  51  percent  of 
the  persons  served  by  the  project  reside 
within  the  Empowerment  Zone  or 
Enterprise  Community. 

Applicable  Program  Regulations:  34 
CFR  Parts  369  and  376. 

Program  Authority:  29  U.S.C  777a(b). 
Projects  With  Inclustry  (PWI) 

Purpose  of  Pmgram 

Projects  With  Industry  projects  create 
and  expand  job  and  career  opportunities 
for  individuals  with  disabilities  in  the 
competitive  labor  market  by  engaging 
the  talent  and  leadership  of  private 
industry  as  partners  in  the  rehabilitation 
process.  PWI  projects  identify 
competitive  job  and  career  opportunities 
and  the  skills  needed  to  perform  those 
jobs,  create  practical  settings  for  job 
readiness  and  training  programs,  and 
provide  job  placement  and  career 
advancement  services. 

Eligibility  Requirement 

Under  section  621(e)(2)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
new  grant  awards  under  this  program 
can  be  made  only  to  eligible  entities 
identified  in  the  program  regulations  in 


34  CFR  379.2  that  propose  to  provide 
services  to  individuals  with  disabilities 
in  States.  p<»tions  of  States,  Indian 
tribes,  or  tribal  organizations  that  are 
currently  unserved  or  underserved  by 
the  PWI  program.  Each  applicant  is 
required  to  explain  in  its  application 
why  the  geographic  area  in  which  it  - 
proposes  to  provide  services  is  currently 
unserved  or  underserved  by  the  PWI 
program. 

Proposed  Competitive  Priority 

Competitive  preference  of  10  bonus 
points  will  be  ^en  to  applications  that 
meet  the  2  requirements  described 
previously  under  the  proposed 
competitive  priority  for  providing 
program  services  in  an  Empowerment 
Zone  or  Enterprise  Community. 

A  PWI  project  may  provide  services  at 
one  or  more  sites.  Under  this  program 
a  PWI  project  is  considered  to  be 
providing  substantial  services  in  a  zone 
or  community  if.a  minimum  of  51 
percent  of  the  total  number  of  persons 
served  by  the  project,  irrespective  of  the 
number  of  sites,  reside  in  a  zone  or 
community  and  at  least  1  of  the  project 
sites  is  located  within  the  boundaries  of 
a  zone  or  community.  If  there  is  only 
one  project  site,  it  must  be  located 
within  the  boundaries  of  a  zone  or 

community. 

Appliccmle  Program  Regulations:  34 
CFR  Parts  36»and  379. 

Program  Authority:  29  U.S.C.  795g. 
Executive  Order  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  In  accordance  with 
Executive  Chtier  12866.  Under  the  terms 
of  the  order  the  Secretary  has  assessed 
the  potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — bo^  quantitative  and 
qualitative — of  this  notice  of  proposed 
priorities,  the  Secretary  has  determined 
that  the  benefits  of  the  proposed 
priorities  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  govwnments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with" the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on . 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
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costs  or  increase  potential  benefits 
resulting  from  these  proposed  priorities 
without  impeding  the  effective  and 
efficient  administration  of  the  program. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
goverimients  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Invitation  To  Comment 

Interested  pyersons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this -notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3038,  Mary  E. 
Switzer  Building.,330  C  Street.  SW., 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday 


through  Friday  of  each  week  except 
Federal  holidays. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.235  Special  Projects  and 
Demonstrations  for  Providing  Vocational 
Rehabilitation  Services  to  Individuals  with 
Disabilities;  84.235  Special  Projects  and 
Demonstrations  for  Providing  Transitional 
Rehabilitation  Services  to  Youth  with 
Disabilities:  and  84.234  Projects  With 
Industry) 

Dated:  June  17,  1994. 
ludith  E.  Heumann. 

Assistant  Secretary  for  Specinl  Education  and 
Rehabilitative  Senices. 
[PR  Doc.  94-18073  Filed  7-25-94:  8:45  ami 
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OFFICE  OF  MANAGIMENT  AND 
BUDGET 

Economic  Classificsjtion  Policy 
Committee;  Standard  Industrial 
Classification  Replacement 

agency:  Office  of  Management  and 

Budget,  Executive  Ol  Rce  of  the 

President. 

ACTION:  Notice  of  Pro  josal  to  Replace 

the  Standard  Industrfal  Classification 

(SIC)  with  a  New  No»th  American 

Industry  Qassificatic  d  System  (NAICS). 


SUMMARY:  Under  Titl »  44  U.S.C.  3504, 
the  Office  of  Manageoient  and  Budget 
(OMB)  is  seeking  public  comment  on  a 
proposal  to  develop  t  new  industry 
classification  system,  The  proposed 
system,  to  be  develop  ed  in  cooperation 
with  Mexico's  InstitiJIto  Nacional  de 
Estadistica,  Geografia  e  Informatica 
(INEGI)  and  Statistic  Canada,  would  be 
known  as  the  North  i  imerican  Industry 
Classification  System  (NAICS).  NAICS 
would  replace  the  current  system 
known  as  the  Standard  Industrial 
Classification  (SIC).  The  proposed 
NAICS  would  providje  common  industry 
definitions  for  Canad  i,  Mexico,  and  the 
United  States  to  facil  tate  economic 
analyses  that  cover  tl  e  economies  of  the 
three  North  America)  i  countries.  The 
concepts  for  the  new  system,  as 
developed  by  Statisti  :s  Canada, 
Mexico's  INEGI,  and  DMB's  Economic 
Classification  PoUcy  I^mmittee  (ECrc), 
are  contained  in  a  joi  at,  three-country 
statement,  published  as  Part  II  of  this 
notice. 

This  notice:  (1)  Suj  timarizes  in  Part  I 
the  background  for  tl  e  review  of  the 
U.S.  industry  classifi  i^ation  system;  (2) 
contains  in  Part  II  th«  proposed 
conceptual  framewoi  i.  for  the  pcpposed 
NAICS,  which  woult  be  a  production- 
oriented  economic  cl  jssification;  (3) 
details  in  Part  ID  the  jrocess  by  which 
the  ECPC  would  devi  lop  its 
recommended  action  5  for  the  new 
industry  classificatio  i  system;  and  (4) 
outUnes  in  Part  IV  a  '  vork  plan  that 
would  initiate  imple  aentation  of 
NAICS  in  1997.  Whil  b  the  ECPC  is 
proposing  a  product!  jn-oriented 
concept  for  the  NAIC  S,  it  is  also 
committed  to  provid  ng  improved  data 
for  purposes  that  req  lire  market- 
oriented  groupings  ii  eluding  an 
expansion  of  the  Ust!  of  commodities 
and  services  that  wil  be  available  from 
the  1997  Economic  C  ensuses.  This 
market-oriented  grou  aing  system  would 
be  implemented  aflei  1997. 

The  ECPC  is  seekii  g  comments  on:  (1) 
The  usefulness  and  a  dvisabihty  of  a 
common  North  Amei  ican  system  for 
industry  classificatio  as.  (2)  the 


proposed  conceptual  framework  for  the 
new  NAICS.  and  (3)  the  proposed  next 
steps  in  the  development  of  the 
classification  system  for  detailed 
industries.  The  ECPC  is  also  seeking 
proposals  for:  (1)  new  industries  and  for 
changing  the  boimdaries  of  existing 
industries,  and  (2)  market-oriented,  or 
demand-based,  groupings  of  economic 
data.  The  new  NAICS  remains 
tentatively  scheduled  for  introduction 
in  1997. 

DATES:  To  ensure  consideration,  all 
comments  on  the  usefulness  and 
advisabihty  of  a  common  North 
American  system  for  industry 
classifications,  the  conceptual 
framework,  and  the  replacement  process 
must  be  in  writing  and  should  be 
received  by  October  3, 1994.  All 
proposals  for  new  industries  and  for 
changing  the  boundaries  of  existing 
industries  as  well  as  for  market- 
oriented,  or  demand-based,  groupings  of 
economic  data  must  be  in  writing  and 
should  be  submitted  as  soon  as  possible, 
but  should  be  received  no  later  than 
November  7, 1994. 

ADDRESSES:  Copies  of  all  ECPC  papers 
and  documents  mentioned  in  this  notice 
are  available  by  contacting  Peggy  L. 
Burcham,  Economic  Classification 
Pohcy  Committee,  Bureau  of  Economic 
Analysis  (BE-42),  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone  number  (202)  606-9615,  FAX 
(202)  606-5311. 

Please  send  written  comments  on  the 
usefulness  and  advisability  of  a 
common  North  American  system  for 
industry  classifications,  the  conceptual 
framework,  or  the  replacement  process 
to:  Jack  E.  Triplett,  Chairman,  Economic 
Classification  Poficy  Committee,  Bureau 
of  Economic  Analysis  (BE— 42),  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

Please  send  written  proposals  for  new 
industries  and  for  changing  the 
boundaries  of  existing  industries  as  well 
as  for  market-oriented,  or  demand- 
based,  groupings  of  economic  data  to: 
Carole  Ambler,  Coordinator.  Economic 
Qassification  Policy  Committee,  Bureau 
of  the  Census,  U.S.  Department  of 
Commerce,  Room  3685-3,  Washington, 
D.C.  20233,  telephone  number  (301) 
763-5268,  FAX  (301)  763-2324. 
ELECTRONIC  AVAILABItrTY  AND  COMMENTS: 
This  document  is  available  on  the 
Internet  from  the  Census  Bureau  via 
GOPHER  or  HTTL  under  the  listing 
"Federal  Register  Notice  Soliciting 
Proposals  on  Restructuring  the  SIC." 
This  document,  as  well  as  the  March  31, 
1993,  Federal  Register  notice  and  the 
complete  set  of  related  ECPC  issues 
papers  and  reports,  is  also  available  via 


File  Transfer  Protocol  (FTP)  frojn  /pub/ 
naics/ftp.census.gov. 

Conaments  and  proposals  may  be  sent 
via  electronic  mail  to  the  Census  Bureau 
at  naics@census.gov  (do  not  use  any 
capital  letters  in  the  address). 
Comments  and  proposals  received  at 
this  address  by  the  dates  specified  above 
will  be  included  as  part  of  the  official 
record. 

For  assistance  in  reaching  the  Census 
Bureau  via  electronic  mail,  FTP, 
GOPHER,  or  HTTL  (e.g.,  MOSAIC, 
CELLO,  LYNX),  please  contact  your 
system  administrator.  You  may  also 
send  an  electronic  message  to 
gatekeeper@census.gov  requesting  the 
"FAQ"  {Frequently  Asked  Questions). 
You  will  receive  an  electronic  reply  . 
with  information  on  how  to  access  these 
services. 

FOR  FURTHER  INFORMATION  CONTACT:  On 
the  usefulness  and  advisability  of  a 
common  North  American  system  for 
industry  classifications,  the  conceptual- 
framework,  or  the  replacement  process: 
Jack  E.  Triplett,  Chairman,  Economic 
Classification  Policy  Committee,  Bureau 
of  Economic  Analysis  (BE— 42),  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230,  telephone  number  (202) 
606-9603,  FAX  (202)  606-5311. 

On  all  proposals  for  new  industries 
and  for  changing  the  boundaries  of 
existing  industries  as  well  as  for  market- 
oriented,  or  demand-based,  groupings  of 
economic  data:  Carole  Ambler, 
Coordinator,  Economic  Classification 
Policy  Committee,  Bureau  of  the 
Census,  U.S.  Department  of  Commerce, 
Room  3685-3,  Washington.  D.C.  20233. 
telephone  number  (301)  763-5268,  FAX 
(301)  763-2324. 

SUPPLEMENTARY  INFORMATION: 

Part  I:  Background 

The  Standard  Industrial  Classification 
(SIC)  is  the  principal  system  used  to 
promote  comparability  of  statistical  data 
describing  establishments  in  the  U.S. 
economy.  This  coding  scheme  is 
employed  by  Federal  agencies  to  collect, 
tabulate,  and  publish  establishment  data 
by  industry.  The  last  major  revision  of 
the  SIC  was  in  1987.  However,  the  basic 
structure  of  the  SIC  has  remained 
substantially  the  same  since  its 
introduction  more  than  50  years  ago. 

In  a  previous  notice  in  the  Federal 
Register  (FR,  March  31,  1993,  pp. 
16990-17004),  the  Office  of 
Management  and  Budget  announced  the 
formation  of  the  Economic 
Classification  Policy  Committee,  chaired 
by  the  Bureau  of  Economic  Analysis. 
U.S.  Department  of  Commerce,  with 
representatives  from  the  Bureau  of  the 
Census,  U.S.  Department  of  Commerce. 


and  the  Bureau  of  Labor  Statistics,  U.S. 
Department  of  Labor.  The  ECPC  reports 
to  OMB  which  has  responsibility  for  all 
economic  classification  systems,  other 
than  those  for  international  trade. 

The  ECPC  is  charged  with  a  "ft-esh 
slate"  examination  of  economic 
classifications  for  statistical  purposes, 
including  industrial  classifications, 
product  classifications,  and  product 
code  groupings.  The  ECPC's  charge 
includes:  (1)  Identifying  the  essential 
statistical  uses  of  economic 
classifications;  (2)  identifying  and 
developing,  if  needed,  economic 
concepts,  new  structures,  and  statistical 
methodologies  that  address  such 
statistical  uses;  (3)  developing 
classification  system (s)  based  on  those 
concepts;  (4)  plaiming  the 
implementation  of  the  new 
classification  system(s);  and  (5)  ensuring 
that  there  is  ample  opportunity  for 
widespread  public  participation  in  the 
process. 

The  ECPC  has  prepared  and 
circulated  six  issues  papers  on  various 
aspects  of  economic  classifications. 
ECPC  Issues  Paper  No.  1,  "Conceptual 
Issues."  and  ECPC  Issues  Paper  No.  2. 
"Aggregation  Structures  and 
Hierarchies,"  were  published  in  the 
Federal  Register  with  the  original  notice 
on  March  31, 1993.  Those  two  issues 
papers  discuss  economic  concepts  for 
industry  classification  systems.  ECPC 
Issues  Paper  No.  1  makes  the  important 
distinction  between  classification 
systems  that  correspond  to  a 
production-oriented  (or  supply-based) 
economic  concept,  and  those  that 
correspond  to  a  market-oriented  (or 
demand-based)  economic  concept.  The 
paper  also  notes  that  two  major 
purposes  for  grouped  or  aggregated  data 
can  be  identified  and  that  they 
correspond,  in  turn,  to  the  two 
concepts — production-oriented  and 
market-oriented — discussed  in  the 
paper.  Production  studies,  for  example, 
including  the  measurement  of 
productivity,  and  comparisons  of  capital 
intensity  and  input  usage  across 
industries,  require  that  establishments 
that  have  similar  production  processes 
be  grouped  together,  a;nd  that  different 
industries  demarcate  differences  in 
production  processes.  Marketing 
studies,  on  ihe  other  hand,  require 
groupings  that  correspond  to  markets, 
and  that  group  products  or  commodities 
according  to  their  use.  The  paper 
suggests  that  industry  classifications  of 
the  future  should  conform  to  a 
consistent  economic  concept,  and  that 
the  concept  that  is  appropriate  depends 
on  the  statistical  purposes  for  which  the 
data  are  collected. 
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The  comments  that  the  ECPC  received 
on  ECPC  Issues  Papers  Nos.  1  and  2 
display  a  wide  range  of  views.  Public 
responses  indicated  substantial  support 
for  examining  economic  concepts  for 
classifications,  though  also  some 
reservations.  Of  the  respondents  who 
favor  a  conceptual  fi-amework  for 
economic  classifications,  some  favor  a 
production-oriented  system  and  others  a 
market-oriented  system.  Respondents 
expressed  substantial  concerns  about 
costs  and  feasibility,  as  well  as  about 
potential  disruptions  that  any  new 
system  would  produce  in  time  series. 
Though  views  on  international 
compatibility  were  not  sought  in  the 
Federal  Register  notice,  respondents 
often  volunteered  that  international 
comparabibty.  particularly  among  North 
American  countries,  is  important  in 
their  uses  of  economic  statistics.  (A 
report,  "Summary  of  PubUc  Comments 
to  ECPC  Issues  Papers  Nos.  1  and  2"  [1], 
is  available  fi-om  the  ECPC.) 

Four  additional  ECPC  issues  papers 
have  been  distributed  since  the  original 
Federal  Register  notice: 

Issues  Paper  No.  2— Collectibility  of 

Data 
Issues  Paper  No.  4 — Criteria  for 

Determining  Industries 
Issues  Paper  No.  5— The  Impact  of 
Classification  Revisions  on  Time 
Series 
Issues  Paper  No.  6 — Services 
Classifications 

ECPC  Issues  Paper  No.  3  explains  how 
establishment  coding  for  industry 
classifications  is  done  in  the  United 
States,  and  how  the  information 
available  to  statistical  agencies  for 
coding  places  limits  on  the  industry 
definitions  that  can  in  practice  be 
adopted.  ECPC  Issues  Paper  No.  4 
describes  the  statistical  measures  that 
have  been  used  in  the  past  to  determine 
industries  (primarily  size  measures  and 
specialization  and  coverage  ratios)  and 
discusses  some  problems  with  these 
measures.  It  also  describes  the  new 
heterogeneity  index  that  the  ECPC  has 
developed  as  a  new  statistical 
methodology  that  can  be  used,  in 
conjunction  with  traditional 
information,  to  judge  the  coiiceptual 
appropriateness  of  industry  definitions, 
according  to  the  production-oriented 
economic  concept.  ECPC  Issues  Paper 
No.  5  describes  the  fundamental  trade- 
offs that  must  be  made  between 
retaining  time-series  comparability  and 
making  changes  in  the  classification 
system  to  improve  it  and  to  keep  it  up 
to  date.  ECPC  Issues  Paper  No.  6 
contains  a  section  describing  how  the 
economic  concepts  of  ECPC  Issues 
Paper  No.  1  can  be  applied  to  service 


industries,  and  also  discusses  some  of 
the  unique  problems  that  arise  in 
classifying  service  industries. 

ECPC  Research  Activity 

The  ECPC  and  Statistics  Canada  have 
reviewed  the  existing  structure  of 
detailed  "4-digit"  industries  in  the 
United  States  and  Canada  for 
conformance  to  economic  concepts.  The 
results  of  the  U.S.  review  are  contained 
in  ECPC  Report  No.  1.  "Economic 
Concepts  Incorporated  in  the  Standard 
Industrial  Classification  Industries  of 
the  United  States."  and  the  Canadian 
results  are  contained  in  "The 
Conceptual  Basis  of  the  Standard 
Industrial  Classification."  Standards 
Division.  Statistics  Canada.  In  addition, 
the  ECPC  has  carried  out  an 
independent  evaluation  of  U.S. 
industries  using  the  new  "index  of 
heterogeneity"  to  assess  whether 
establishments  in  existing  4-digit 
industries  meet  the  conditions  for  the 
production-briented  classification 
concept,  as  presented  in  ECPC  Issues 
Paper  No.  1.  All  of  these  research 
reports  are  available  from  the  ECPC  on 
request. 

International  Comparability 

In  the  past,  the  U.S.  SIC  system  was    « 
not  necessarily  compatible  with  the 
industry  classification  systems  used  in 
other  countries.  This  incompatibiUty 
created  problems  for  analyses  that 
sought  to  compare  industrial 
characteristics,  trends,  and 
developments  across  the  economies  of 
different  countries,  but  such  data  uses 
were  never  given  high  priority  in  the 
design  of  the  SIC  system. 

A  central  aspect  of  the  ECPC's  new 
approach  to  industry  classifications  is 
active  consultation  with  international 
statistical  agencies,  including  the 
Statistical  Office  of  the  European 
Communities  and  the  United  Nations 
Statistical  Office,  and  particularly  with 
statistical  agencies  of  tiie  North 
American  Free  Trade  Agreement 
signatories.  Mexico's  INEGI  and 
Statistics  Canada.  Statistical  agencies 
from  the  three  North  American 
countries  have  agreed  to  develop  a 
North  American  Industry  Classification 
System  that  would  produce  common 
industrial  statistics  for  all  three 
countries.  A  joint  statement  on  NAICS 
concepts,  prepared  and  released  by 
these  statistical  agencies,  follows  (Part 
II).  The  conceptual  fi-amework  and 
process  proposed  for  the  United  States 
in  Part  III  of  this  notice  are  consistent 
with  this  joint  statement. 
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Part  n.  The  Concepti^a)  Framework  for 
the  New  North  Amencan  Industry 
Classification  System  i 

Statistics  Canada,  1  Mexico's  Instituto 
Nacional  de  Estadistica,  Geografia  e 
Infbrmatica  (INEGl), 
Classification  Policy  | 
of  the  United  States, 
the  Office  of  Manage^ 
(OMB),  have  agreed 
industry  classification 
three  North  Americ 
needed  and  should  bt  put  in  place. 
They  have  further  agjeed  that  the  new 
North  American  Indu  stry  Classification 
System  (NAICS)  shot  Id  conform  to  the 
following  principies. 

1.  The  uses  of  iDdu>trial  statistics 
which  include  measuring  productivity, 
unit  labor  costs,  and  I  he  capital 
intensity  of  productic  n  require  that 
information  on  outputs  and  inputs  be 
used  togeiher.  Moreo'  lei,  statistical 
agencies  in  the  three  i  muntries  expect  to 
be  called  upon  to  pro  luce  information 
on  inputs  and  output:  (.  industrial 
performance,  product  ivity,  unit  labor 
costs,  employment,  aiid  other  statistics 
in  order  to  analyze  th  i  effects  of  the 
North  American  Free  Trade  Agreement. 
An  industry  classification  system 
erected  on  a  productihn-oriented,  or 
supply-based,  conceptual  framework 
will  assure  maximuin  usefulness  of 
industrial  statistics  far  these  and  similar 
purposes.  Therefore,  \he  three  countries 
agree  that  the  new  North  American 
bidustry  Classification  System  should 
conform  to  a  product^n-oriented 
economic  concept. 

2.  The  statistical  ag 
countries  also  agree  tlat  market- 
oriented,  or  demand-^ased,  groupings  of 
economic  data  are  reduired  for  many 
purposes,  including  ^udies  of  market 
share,  demands  for  gqods  and  services, 
import  competition  in  domestic 
markets,  and  similar  ftudies.  Each 
country  will  provide 
compiled  within  the 
respective  statistical 
need  for  si-^h  infoi 
the  increasing  interna 
goods  and  services,  e^ 
work  cooperatively  td  help  improve 
commodity  classification  systems, 
including  the  Harmonized  System  (HS) 
of  the  Customs  Coop^ation  Coimcil  and 
the  United  Nations  poovisional  Central 
Product  Classificatiod  (CPC)  system  for 
services,  by  coordinating  efforts  and 
keeping  each  agency  informed  of 
proposals  for  chanj 

3.  The  statistical  agencies  of  the  three 
countries  envision  th*  implementation 
of  a  productkm-orien  ed  conceptual 
framework  for  econof  lie  classifications 
in  the  new  North  Ami  frican  Industry 
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Classification  System  as  a  long-term 
goal.  The  conceptual  framework  will  be 
used,  both  for  1997  and  subsequently,  in 
reviewing  changes  to  the  existing  list  of 
industries. 

4.  Statistical  agencies  of  the  three 
countries  agree  to  give  special  attention 
to  developing  production-oriented 
classifications  for  (a)  new  and  emerging 
industries,  (b)  service  industries  in 
general,  and  (c)  industries  engaged  in 
the  production  of  advanced 
technologies,  including,  but  not 
necessarily  limited  to,  electronic 
components,  telecommunications 
equipment,  computer  equipment, 
computer  software,  medical  equipment, 
and  advanced  materials.  Fch-  these 
industries,  statistical  agencies  will 
actively  seek  out  industry  expertise  in 
all  three  countries,  in  order  to  generate 
the  information  required  to  define 
industries  in  accordance  with  the  agreed 
production-oriented  economic  concept. 

5.  For  industries  in  sectors  of  the 
economy  outside  of  those  sectors 
discussed  in  paragraph  (4).  statistical 
agencies  of  the  three  countries  wish  to 
maintain  time  series  continuity,  to  the 
extent  possible.  However,  changes  in 
the  economy  and  evolving  user  needs 
must  be  taken  into  account. 
Accordingly,  proposals  relating  to  all 
parts  of  the  classification  will  be 
considered,  so  long  as  they  are 
supported  by  reasoning  and  factual 
information  that  furthers  the  Icmg-term 
goal  of  the  North  American  Industry 
Classification  System. 

6.  Those  sectors  of  the  economy 
where  Canada,  Mexico,  and  the  United 
States  presently  have  incompatible 
industry  definitions  will  require 
adjustments  in  order  to  produce  a 
common  North  American  Industry 
Classification  System.  The  three 
countries'  statistical  agencies  agree  to  a 
detailed  review  of  their  present  industry 
definitions  to  determine  where 
differences  in  industry  definitions  exist 
and  to  move  toward  full  commonality 
and  the  implententation  of  production- 
oriented  reasoning  Into  the  new 
classification  system. 

7.  In  the  interest  of  a  wider  range  of 
international  comparisons,  the  three 
countries  agree  to  strive  for  a  North 
American  Industry  Classification 
System  that  will  be  compatible  with  the 
2-digit  level  of  the  current  International 
Standard  Industrial  Classification  of  All 
Economic  Activities  (ISIC,  Revision  3) 
of  the  United  Nations. 

Part  III.  U.S.  Procedures  and 
Soliciation  of  Proposal  for  4-Digit 
Industries 

As  indicated  in  Part  D,  the  ECPC. 
acting  on  behalf  of  OMB,  has  agreed 


jointly  with  Mexico's  INEGI  and 
Statistics  Canada  to  propose  a  new 
North  American  Industry  Classification 
System  that  would  be  common  to  the 
three  countries.  The  three  countries 
have  also  proposed  (paragraph  1  of  Part 
II)  that  NAICS  be  based  on  a  production- 
oriented,  supply-based  economic 
concept  for  industry  classification.  In 
addition,  the  United  States  is  proposing 
to  prepare  a  separate,  market-oriented 
product  grouping  system  that  would 
produce  data  for  market -oriented 
analyses.  The  present  announcement 
solicits  proposals  from  the  public  for 
both  the  NAICS  industry  system  and  the 
separate  market-oriented  product 
grouping  system. 

Common  Industry  Classification  System 
for  North  America 

1.  Under  NAICS,  the  industry 
classification  systems  of  Canada, 
Mexico,  and  the  United  States  would 
move  toward  full  commonality.  Many 
respondents  to  the  ECPC's  March  31. 
1993,  Federal  Register  notice, 
supported  far  greater  international 
comparability  of  industrial  statistics, 
especially  within  North  America  (see 
"Svunmary  of  Public  Comments  to  ECPC 
Issues  Papers  Nos.  1  and  No.  2,"  pp.  12- 
13)  [1].  The  three  cotmtries'  statistical 
agencies  intend  to  produce  comparable 
industry  data  at  the  most  detailed 
practical  level,  limited  only  by 
differences  among  the  economies  of  the 
three  countries. 

Production-Oriented  Concept 

2.  The  three  countries'  statistical 
agencies  have  agreed  that  industries  in 
NAICS  would  be  based  on  a  production- 
oriented  conceptual  framework.  As 
described  in  ECPC  Issues  Paper  No.  1 , 
"Conceptual  Issues,"  part  1.2,  when  an 
industry  is  defined  on  a  production- 
oriented  concept,  the  producing  units 
are  grouped  according  to  similarities  in 
their  production  processes.  Producing 
units  within  the  industry's  boundaries 
share  a  basic  production  process;  they 
use  closely  similar  technology. 
Producing  units  in  no  other  industry 
share  precisely  the  same  combination  of 
technologies  or  production  processes.  In 
the  language  of  economics,  producing 
units  within  an  industry  share  the  same 
producticHi  functions;  producing  units 
in  different  industries  have  different 
production  functions.  The  boundaries 
between  industries  thus  demarcate,  in 
principle,  differences  in  production 
processes  and  production  technologies. 
(For  additional  information  on  the 
production-oriented  concept,  see  ECPC 
Report  No.  1,  "Economic  Concepts 
Incorporated  in  the  Standard  Industrial 
Classification  Industries  of  the  United 


States,"  and  ECPC  Report  No.  2,  "The 
Heterogeneity  Ifidex:  A  Quantitative 
Tool  to  Support  Industrial 
Classification."  For  the  application  of 
the  production-oriented  concept  to 
service  industiies,  see  ECPC  Issues 
Paper  No.  6,  "Services  Classifications.") 

The  reasoning  behind  the  three 
statistical  agencies'  decision  may  be 
summarized  as  follows.  An  industry  is 
a  grouping  of  economic  activities. 
Though  it  inevitably  groups  the 
products  of  the  economic  activities  that 
are  included  in  the  industry  definition, 
it  is  not  solely  a  grouping  of  products. 
Put  another  way,  an  industry  groups 
producing  units.  Accordingly,  an 
industry  classification  system  provides 
a  framework  for  collecting  data  on 
inputs  and  outputs  together. 

The  uses  of  economic  data  that 
require  that  data  on  inputs  and  outputs 
be  used  together,  and  be  collected  on 
the  same  basis,  include  production 
analyses,  productivity  measurement, 
and  studying  input  usage  and  input 
intensities.  The  North  American 
statistical  agencies  are  proposing  the 
production-oriented  concept  as  the 
fi-amework  for  industry  statistics 
because  (1)  an  industry  classification 
system  groups  producing  units,  not 
products  or  services;  and  (2)  groupings 
of  producing  units  permit  the  collection 
of  data  on  inputs  and  outputs  on  a 
comparable  basis  which  is  required  for 
production-oriented  analysis,  but  do  not 
facilitate  a  comprehensive  collection  of 
data  on  the  total  output  of  any  particular 
product  or  service,  which  is  required  for 
market-oriented  analysis.  Thus,  the 
efficient  organizing  concept  of  an 
industry  classification  system  is 
production-oriented  rather  than  market- 
oriented. 

Market-Oriented  Groupings 

3.  Part  II  of  this  notice  also  specifies 
(paragraph  2)  that  market-oriented,  or 
demand-based,  groupings  of  economic 
data  are  required  for  many  purposes; 
some  of  these  purposes  may  not  be  well 
served  by  a  production-oriented 
industry  classification  system.  The 
distinction  between  market-oriented 
and  production-oriented  economic 
groupings  is  developed  in  ECPC  Issues 
Paper  No.  1;  additional  information  is 
contained  in  ECPC  Reports  Nos.  1  and 
2  and  ECPC  Issues  Paper  No.  6. 

The  ECPC  is  committed  to  a  program 
that  will  provide  improved  data  for 
purposes  that  require  market-oriented 
groupings.  This  program  consists  of  two 
parts. 

(a)  The  ECPC  has  committed  to 
expanding  the  lists  of  commodities  and 
services  that  will  be  available  fi-om  the 
1997  Economic  Censuses.  The  ECPC  has 


formed  several  "Product  Codes  Task 
Forces."  These  task  forces  have  been 
charged  with  improving  the  basic  lists 
of  products  and  commodities,  and  for 
constructing  new  detailed  codes  that 
will  be  compatible  across  U.S.  statistical 
agencies,  and  will  also  mesh  to  the 
extent  possible  v^dth  international 
detailed  commodity  or  product  systems. 
The  ECPC  is  also  committed  to 
developing  new  mechanisms  that  will 
identify  more  quickly  new  products  and 
services  as  they  enter  into  commerce, 
and  will  work  with  other  government 
agencies  that  have  expertise  on  these 
matters  and  that  have  similar  concerns, 
(b)  Improved  product  code  data  will, 
in  turn,  provide  the  basic  commodity 
information  for  statistical  agencies  or 
users  to  develop  market-oriented, 
demand-based  economic  groupings.  The 
expanded  product  codes  will  permit 
aggregations  for  products  that  are  close 
substitutes  or  complements  but  which 
may  cut  across  the  production  processes 
of  individual  industries  (see  ECPC 
Issues  Papers  Nos.  1  and  6,  and  ECPC 
Report  No.  1). 

Emphasis  on  New  Industries,  Service 
Industries,  and  Advanced  Technology 

4.  The  ECPC  will  emphasize  the 
development  of  improved  industry 
classifications  for  (1)  new  and  emerging 
industries,  (2)  service  industries,  in 
general,  and  (3)  industries  engaged  in 
the  production  of  advanced 
technologies.  For  these  areas  of  the 
economy,  the  ECPC  is  committed  to  a 
proactive  stance,  and  intends  to  identify 
and  seek  out  industry  expertise  in  these 
areas,  as  well  as  the  expertise  of  data 
users  on  the  topics  mentioned  above. 
ECPC  Issues  Paper  No.  6  provides  an 
explicit  discussion  of  the  problems  to  be 
surmounted  in  the  classification  of 
service  industries. 

The  ECPC  will  consider  proposals  for 
changes  to  all  parts  of  the  classification 
system,  including  industries  that  are  not 
targeted  for  special  emphasis,  so  long  as 
they  fiirther  the  proposed  long-term 
goals  of  a  production-oriented 
classification  concept  for  the  NAICS. 
and  a  common  NAICS  for  all  three 
North  American  countries.  The  ECPC  is 
mindful  that  many  users  wish  to 
maintain  time  series  continuity  to  the 
extent  possible  (see  ECPC  Issues  Paper 
No.  5,  "The  Impact  of  Classification 
Revisions  on  Time  Series"),  and  will 
attempt  to  minimize  changes  that  are 
not  necessary  either  (a)  to  meet  requests 
of  users  or  (b)  for  North  American 
comparability. 

Classification  Unit 

5.  The  ECPC  recommends  that  the 
establishment  remain  the  unit  to  be 


classified.  The  Standard  Industrial 
Classification  Manual,  1987.  defines  an 
establishment  as  a  production  entity 
that  produces  goods  or  services  at  or 
from  one  location  for  which  data  are 
available  or  can  be  meaningfully 
compiled  (see  ECPC  Issues  Paper  No.  1. 
section  1.6,  and  ECPC  Issues  Paper  No. 
3,  "Collectibility  of  Data"),  hi  Uiose 
sectors  of  the  economy  where  the 
establishment  concept  does  not 
adequately  portray  economic  activity, 
alternative  classification  units  will  be 
considered. 

Format  for  Industry  Proposals 

6.  Proposals  for  new  or  revised  4-digit 
industi-ies  should  be  consistent  \vith  the 
production-oriented  conceptual 
framework  incorporated  into  the 
principles  of  NAICS.  When  formulating 
proposals,  please  note  that  an  industry 
classification  system  groups  the 
economic  activities  of  establishments  or 
producing  units,  which  means  that 
products  and  activities  of  the  same 
producing  unit  cannot  be  separated  in 
the  industry  classification  system. 

Proposals  must  be  in  writing  and 
should  include  the  following 
information: 

(a)  Specific  detail  about  the  economic 
activities  to  be  covered  by  the  proposed 
industry,  especially  its  production 
processes,  specialized  labor  skills,  and 
any  unique  materials  used.  This  detail 
should  demonstrate  that  the  proposal 
groups  establishments  that  have  similar 
production  processes  in  accordance 
with  the  NAICS  production-oriented 
industry  concept  (see  Part  II  of  this 
notice,  ECPC  Issues  Paper  No.  1.  ECPC 
Reports  Nos.  1  and  2.  and  for 
application  of  the  production-oriented 
concept  to  service  industries.  ECPC 
Issues  Paper  No.  6). 

(b)  Specific  indication  of  the 
relationship  of  the  proposed  industry  to 
existing  U.S.  SIC  4-digit  industries. 

(c)  Documentation  of  the  size  and 
importance  of  the  proposed  industry  in 
the  United  States. 

(d)  As  noted  below,  information  about 
the  proposed  industry  in  Canada  and 
Mexico  would  be  helpful,  if  available. 

Format  for  Market-Oriented  Proposals 

7.  The  ECPC  will  also  accept 
proposals  at  this  time  for  the  alternative 
market-oriented  product  grouping 
system  to  be  implemented  after  1997. 
Such  proposals  must  be  in  writing  and 
should  demonstrate  that  the  proposed 
grouping  includes  products  that  are 
close  substitutes,  or  that  make  up  a 
marketing  category,  or  otherwise  meet 
the  requirements  for  a  market -oriented 
grouping  system,  as  specified  in  ECPC    • 
Issues  Paper  No.  1  and  Report  .\'o.  1. 
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8.  Proposals  submit  ed  to  the  ECPC 
requesting  the  creatioi  i  of,  ot  a  revision 
to,  a  4-digit  industry  v  rill  be  evaluated 
using  production-orie  ited  criteria. 
ECPC  Issues  Paper  No  4.  "Criteria  for 
Determining  Industrie  s,"  describes  some 


measures  that  may  be 


for  the 
,  unlike 
indi^try  system,  may 
of 
ucing  units. 


used,  e.g.,  the 


specialization  ratio  arid  the 
heterogeneity  measun  (see  also  ECPC 
Report  No.  2.  "The  Heterogeneity  Index: 
A  Quantitative  Tool  td  Support  Industry 
Classification").  Othei  measures  of  the 
similarity  among  estal  ihshments  will  be 
considered  and  deveU  iped  where 
necessary.  F  jr  example,  a  coefficient  of 
variation  measure  ma; '  be  applied  where 
applicable.  However,  til  these  statistical 
measures  will  supplement,  not 
supplant,  industry  ex]  tertise  and  expert 
judgments  about  indu  itry  production 
processes  and  similar  ties. 

Some  specific  meas  ires  employed 
previously  in  the  U.S 
the  formula  for  "econ(  imic 
significance,"  will  nol  be  used  in  NAICS 
(see  ECPC  Issues  Pape  •  No.  4)  though 
size  and  importance  o  a  proposed 
industry  will  be  consi  iered.  The 
coverage  ratio,  previoi  isly  used  in  the 
U.S.  SIC,  is  more  rele\  ant  for  a  product- 
grouping  system  than  m  industry 
system  and  therefore  \  nil  not  be  used  in 
NAICS. 
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Proposed  changes  m 
they  can  be  applied  b; 
their  normal  processii  g 


must  also  include 
f  companies  so  that 
I  ublish  industry 
information 
individual  firms. 


SIC,  particularly 


df 

agencies  to 
p  ubUsh  data  on  the 
al^  be  taken  into 
Paper  No.  3). 
lu^t  be  such  that 
agencies  within 
operations. 


Other  Considerations 

9.  Persons  or  organizations  submitting 
proposals  should  note  that  it  is  not 
always  necessary  to  revise  the  4-digit 
industries  to  obtain  more  detailed 
statistical  informatioii.  If  statistical 
information  is  needed  for  specific 
products  rather  than  establishments,  it 
may  be  more  appropriate  to  seek 
changes  in  the  detail  of  data  collected 
and  published  by  individual  statistical 
agencies  than  to  change  the  industry 
classification.  Also,  proposals  for 
grouped  data  that  fall  under  the  market- 
oriented  economic  concept  will  be 
considered  when  the  new  U.S.  market- 
oriented  grouping  system  is  developed 
after  1997. 

All  prof>osals  for  new  industries  and 
for  changes  in  the  boimdaries  of  present 
industries  will  be  reviewed  for  North 
American  compatibility.  The  existing 
Canadian  and  Mexican  industry 
classification  systems  (2,  3}  will  be 
subject  to  a  similar  review.  Proposals 
will  be  exchanged  with  Statistics 
Canada  and  INEGI,  and  reviewed  jointly 
in  the  preparation  of  NAICS.  It  would  be 
helpful,  although  not  required,  if 
written  proposals  for  new  industries  in 
NAICS  present  any  available 
information  on  whether  the  proposed 
industry  exists  in  Canada  or  Mexico, 
and  whether  the  proposal  can  also  be 
implemented  in  those  countries. 

Part  IV.  Work  Plan 

Within  the  framework  presented  in 
Parts  II  and  III  above,  the  ECPC  intends 
to  begin  the  detailed  development  of  the 
proposed  economic  classification 
system,  the  North  American  Industry 
Classification  System.  This  notice 
requests  specific  proposals  for  NAICS. 
Public  comments  and  input  from 
committees  of  government  agencies  that 
collect,  compile,  and  use  data  that  are 
classified  by  economic  classifications 
will  form  part  of  the  basis  for  the 
development  of  the  new  classification 
structure  in  NAICS.  The  specific 
milestones  for  additional  activities  of 
the  ECPC  are  as  follows: 

(1)  Pubhsh  Federal  Register  notice  of 
proposed  ECPC  economic  classification 


recommendations  for  public  comment. 
(January  1996) 

(2)  Pubhsh  Federal  Registo*  notice  of 
final  ECPC  economic  classification 
recommendations  for  public  comment. 
(June  1996) 

(3)  Publish  Federal  Register  notice  of 
final  OMB  decisions.  (October  1996) 

(4)  Begin  implementation  of  NAICS. 
Oanuary  1997) 

PUBUC  REVIEW  PROCEDURE:  All 
comments  and  proposals  received  in 
response  to  this  notice  will  be  available 
for  pubhc  inspection  at  the  Bureau  of 
Economic  Analysis  (BE-42),  U.S. 
Department  of  Conunerce,  1441  L  St., 
N.W.,  Washington,  D.C  20230.  Please 
telephone  BEA  at  (202)  606-9615  to 
make  an  appointment  to  enter  the 
building.  All  proposals  recommended 
by  the  ECPC  will  be  published  in  the 
Federal  Register  for  review  and 
comment  prior  to  final  action  by  OMB. 
Those  making  proposals  will  be  notified 
directly  of  action  taken  by  the  ECPC; 
others  will  be  advised  through  the 
Federal  Register. 
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SUMMARY:  Notice  is 
the  Bureau  of  Indian 
establishing  a  pane) 
responsibilities  related 
2000:  Educate  Amer 
requests  nominationk 
membership.  The 
Public  Law  103-227 
specific  provisions 
process  for  nominations 
membership. 
DATES:  The  nomination 
serve  on  the  Panel  n  ust 
the  address  provide< 
August  8, 1994 
ADDRESSES:  Nomi 
mailed  to  Director, 
Education  Programs 
Interior,  Bureau  of 
est.  NW,  Mail  Stop 
Washington,  DC  20^10 
delivered  to  Room 
address. 


1  lereby  given  that 
Affairs  is 
[o  carry  out 

to  the  Goals 
ca  Act  and  hereby 
for  panel 

is  required  by 
which  sets  forth 
garding  the 
for  panel 
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be  received  at 
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ions  are  to  be 
Office  of  Indian 
Department  of  the 
ian  Affairs,  1849 
3512-MIB, 

;  OR,  hand 
12  at  the  above 
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FOR  FURTHER  INFORMATION 
Goodwin  K.  Cobb,  II 
address  or  telephone 
SUPPLEMENTARY  INFO  ^MATION 

Law  103-227  specifically 
establishment  of  a 
that  this  panel  will 
of  the  Educate  Amer  i 
the  Bureau  of  Indian 


Pi 
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Mr. 


CONTACT: 
at  the  above 
(202) 208-3550. 
Public 
requires 
nel  and  spet:ifies 
darr\  out  provisions 
ica  Act  related  to 
Affairs  education 


program.  These  provisions  include  the 
"development  of  a  reform  and 
Improvement  plan  designed  to  increase 
student  learning  and  assist  students  in 
meeting  National  Education  Goals,  and 
the  requirements  pertaining  to  State 
improvement  plans  required  by  the  act 
and  also  provides  for  the  fundamental 
restructuring  and  improvement  of 
elementary  and  secondary  education  in 
schools  funded  by  the  Bureau." 

The  Act  further  specifies  that  the 
Secretary  of  the  Interior  shall  establish 
a  panel  coordinated  by  the  Assistant 
Secretary  of  the  Interior  for  Indian 
Affairs  and  specifies  that  the  panel  shall 
consist  of: 

1.  The  Director  of  the  Office  of  Indian 
Education  Programs  of  the  Bureau  and 
two  heads  of  other  divisions  of  such 
Bureau  as  the  Assistant  Secretary  shall 
designate; 

2.  A  designee  of  the  Secretary  of 
Education;  and, 

3.  A  representative  nominated  by  each 
of  the  following: 

A.  The  organization  representing  the 
majority  of  teachers  and  professional 
personnel  in  schools  operated  by  the 
Bureau; 

B.  The  organization  representing  the 
majority  of  nonteaching  personnel  in 
schools  operated  by  the  Bureau,  if  not 
the  same  organization  as  in  (A)  above. 

C.  School  administrators  of  schools 
operated  by  the  Bureau; 

D.  Education  line  officers  located  in 
Bureau  area  or  agency  offices  serving 
schools  funded  by  the  Bureau; 

E.  The  organization  representing  the 
majority  of  contract  or  grant  schools 
funded  by  the  Bureau  not  serving 
students  on  the  Navajo  reservation; 


F.  The  organization  representing  the 
majority  of  contract  or  grant  schools 
funded  by  the  Bureau  serving  students 
on  the  Navajo  reservation; 

G.  The  organization  representing  the 
school  boards  required  by  statute  for 
schools  operated  by  the  Bureau  not 
serving  students  on  the  Navajo 
reservation; 

H.  The  organization  representing  the 
school  boards  required  by  statute  for 
schools  funded  by  the  Bureau  serving 
students  on  the  Navajo  reservation. 

The  Act  further  specifies  that  in 
addition,  the  members  of  the  panel 
described  above  shall  designate  for  full 
membership  on  the  panel  four 
additional  members: 

(1)  "One  of  whom  shall  be  a 
representative  of  a  national  organization 
which  represents  primarily  national 
Indian  education  concerns;  and, 

(2)  Three  of  whom  shall  be 
chairpersons  (or  their  designees)  of 
Indian  tribes  with  schools  funded  by  the 
Bureau  on  their  reservations  (other  than 
those  specifically  represented  by 
organizations  referred  to  above, 
provided  that  preference  for  no  less  than 
two  of  these  members  shall  be  given  to 
Indian  tribes  with  a  significant  number 
of  schools  funded  by  the  Bureau  on 
their  reservations,  or  with  a  significant 
percentage  of  their  children  enrolled  in 
schools  funded  by  the  Bureau." 

Dated:  July  15.  1994. 
Faith  Roessel. 

Acting  Assistant  Secretary — Indian  Affairs. 
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Federal  Highway  Administration 

NOTICES 
Environmenta 

Barbour  Coun 

Lee  County  et 


s  a 


tenieiits;  notice  of  intent: 
.  AL,  38231 
al.AL.  38231-38232 


y 


.  etc..  38175 
licenses: 
Resources.  Inc..  et  al..  18175 


System 

ne  Act.  38234 
dommission 
fixation  waiting  (leriods;  early  terminations. 


practices: 
Iiic— The  Hospital  Cio  .  3817(^-3818:5 


L&S  Research  Corp.  et  al..  38183-38188 
Revco  D.S..  Inc..  38188-38191 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Wildlife  Refuges: 
Cabins  management.  38312-38316 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Texas  trailing  phloK.  38199-38200 
Endangered  and  threatened  species  permit  applications. 
38200-38201 

Food  and  Drug  Administration 

RULES 

.Animal  drugs,  feeds,  and  related  produt;ts: 

Sponsor  name  and  address  changes — 
VValco  International.  Inc..  38119 
NOTICES 
Meetings:  ■ 

Advisory  t:ommittees.  panels,  etc..  38196-38197 

Forest  Service 

PROPOSED  RULES 
Range  management: 
Rangeland  ecosystems;  grazing  u.se  inanagenseiit;  and 
livestock  grazing  fees.  38149 

Geological  Survey 

NOTICES 

Nevada;  gold  mineralization  studies;  contribution 

acceptance  from  American  Barrick  Resources  Corp.. 

38200 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
August.  38198-38199 

Housing  and  Urban  Development  Department 

RULES 

Community  development  block  grants: 
Indian  tribes  and  Alaskan  Native  villages.  38326-38339 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Interior  Department 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 
Range  management: 
Grazing  administration.  ;t8 1 53-381 54 

Internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Place  for  filing  lien  on  personal  propert>,  :»8120-38121 
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International  Trade  Commission 

NOTICES 

Import  investigations: 
Ferrovanadium  and  nitrided  vanadium  from— 

Russia,  38201 
Furfuryl  alcohol  from — 
China  et  al.  38201-38202 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 
Kansas  City  Southern  Railway  Co.  et  al.,  38202 

Justice  Department 

RULES 

Organization,  functions,  and  authority  delegations: 
Deputy  Administrator,  Drug  Enfort;ement  Administration, 
38121 

Labor  Department 

See  Mine  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

RULES 

Higher  education  institutions,  hospitals,  and  other 

nonprofit  organizations;  and  commercial  organizations, 
foreign  governments  and  organizations  under  their 
jurisdiction,  and  international  organizations;  uniform 
administrative  requirements  for  grants  and  agreements. 
38270-38285 

Land  Management  Bureau 

PROPOSED  RULES 
Range  management: 

Grazing  administration,  3815.3-38154 
NOTICES 

Environmental  statements;  availability,  etc.: 

Wells  Resource  Area,  NV,  38199 
Organization,  functions,  and  authority  delegations: 

Wenatchee  (WA)  Resource  Area  Office;  relof:ation.  38199 
Survey  plat  filings: 

Idaho, 38199 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  ^cf.  38234 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Waterman  Steamship  Corp.,  38232 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions; 
Consolidation  Coal  Co.  et  al.,  38202-38203 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Disallowance  of  costs;  corrections  and  clarification  to 
NASA  FAR  supplement  coverage,  38131-38132 

Small  business  set-asides,  38130-38131 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Challenge  and  Advancement  Advisory  Panel,  38211- 
Presenting  and  Commissioning  Advisory  Panel,  38212- 
.38213 


National  Institute  of  Standards  and  Technoloqy 

NOTICES 

Information  processing  standards.  Federal: 
Cryptographic  service  calls  for  Federal  agency  use 
38157-38159 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Research  Resources.  38197 
National  Heart.  Lung,  and  Blood  Institute,  38197-38198 
National  Institute  of  Environmental  Health  Scien<es, 
38198 

National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  38234 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish,  38132-38135 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fi.shing  industry  research  and  development  projet,1s— 
Gulf  of  Mexico  and  South  Atlantic  (North  Carolina  to 
Florida);  fishery  resources  use,  38159-38166 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  38166 
North  Pacific  Fishery  Management  Council.  38166 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
University  of — 
Wa.shington,  38213  . 
Meetings: 
Nuclear  power  plants,  malevolent  use  of  vehicles: 
workshop,  38213-38214 
Reports;  availability,  etc.: 
Geologic  repository  design;  fault  displacement  hazards, 
38214 
Applications,  hearings,  determinations,  etc.: 
Baltimore  Gas  &  Electric  Co.,  38214-38215 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Beaumont  Area  Pipefitters  Joint  Apprenticeship 

Committee  et  al.,  38203-38205 
Profit  Sharing  Plan  for  Employees  of  Lewis-Gale  Clinic. 
Inc.,  et  al.,  38206-38211 

Personnel  Management  Office 

RULES 

Retirement:  •  ' 

Federal  Employees  Retirement  System— 
Nonn.Tl  cost  peri:enfages,  38101-38102 

•  Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Rwanda  and  Burundi;  refugee  assistance  (Presidential 
Determination  No.  94- .35  of  July  17,  1994),  38099 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Dnig  Administration 


VI 


See  Health  Resources 
See  National  Institates 
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and  Services  Administration 
of  Health 


Research  and  Sp^ial  Programs  Administration 

NOTICES 
Meetings: 
International  staiidard 
materials.  3$232 


s  on  transport  of  radioactive 
-38233 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  orginizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc..  38215- 

38217 
New  York  Stock  [Exchange.  Inc..  38217-38218 
Self-regulatory  orgi  inizations;  unlisted  trading  privileges; 

Pacific  Stock  Ex(  hange.  Inc.,  38218 
Applications,  hear  ngs,  determinations,  etc.: 
Investors  Preference  Fund  for  Income.  Inc..  38218-38219 
Investors  Preference  NY  Tax-Free  Fund,  Inc.,  38219- 

38220 
SIT  Mutual  Funds,  Inc.,  et  al..  38220-38222 
Sterling  Electronics  Corp.,  38222 
38; 22-38223 


Watsco,  Inc. 


Small  Business 

RULES 

Small  business  sizn 
Nonmanufacture  • 
High  nickel  al 
Office  copiers. 
Television  rec(  i 
38113-38 
Surety  bond  gua 
Correction.  38 
NOTICES 

Disaster  loan  areas 
Alabama,  38223 
Florida.  38223 
Georgia.  38223- 
GreenLine  revolvirig 
implementatioi 


A<  Iministration 


standards: 

rule;  waivers-^ 
oy  bars  and  rods,  etc.,  3811.S-38116 
38114-38115 

iving  sets  and  compact  disc  players, 
14 
antv  program 

ir' 


8224 
line  of  credit  loan  guaranty  program; 
38224-3822B 


State  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  3822R-38228 


Surface  Mining  Reclamation 

RUt^S 

Permanent  progran  i 
plan  submissic  ns 

Indiana.  38121-:  8123 

Ohio.  3812.3-38125 


Transportation  Debartment 

SVf  Federal  Aviatiin  Administration 


and  Enforcement  Office 
and  abandoned  mine  land  re<;lamation 


See  Federal  Highway  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
U.S. -Germany  third/fourth/fifth  freedom  frequency 
allocations  for  1994-95  winter  season,  38228- 
IJ.S.-Germany  third  country  code-share  designations 
and  frequency  allocations.  38230-38231 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Ser\  ice 
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Title  3~ 

The  President 


Presidential  Documents 


Presidential  Determination  No.  94-35  of  July  17,  1994 

Determination  Pursuant  to  Section  2(c)(1)  of  the 

Migration  and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  SecUon  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962.  as  amended,  22  V^.C.  2601(c)(1).  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $19,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  unexpected,  urgent  needs  of  refugees,  returnees,  and  conflict  victims 
from  Rwanda  and  Burundi.  These  funds  may  be  contributed  to  international 
governmental,  and  non-governmental  organizations,  as  appropriate. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  hinds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 


(^JlAJ^UMAA '^^AA'odt^ 


|FR  Doc.  94-184C0 
Filed  7-25-94;  2:54  pml 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington.  July  17.  1994. 


Editorial  note:  For  the  Presidents  remarks  on  further  assistance  to  Rwandan  tvhjReos    s.v 
isswZQoftheWpeklyCompUaUon  of  Presidential  Documents. 
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Rules  and  Regulations 


This  secMon  ol  the  FEDERAL  REGISTER 
contains  regulatory  documents  tiaving  general 
app«cat)ility  and  togari  eftect  nwst  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federaf  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831, 838, 841,  842,  and  890 
RIN  3206-AQ13 

Feder^  Employees  Retirement 
System— General  Administration: 
Go^^mment  Costs 

AGENCY:  Office  of  Personnel 

Management. 

ACnOM:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  updating  the 
table  of  normal  cost  percentages  that 
Federal  agencies  pay  to  finance  the 
Federal  Employees  Retirement  System 
(FERS).  This  regulation  is  necessary  for 
the  table  to  inflect  the  changes  in  the 
rates  that  are  effective  in  October  1994 
EFFECTIVE  DATE:  August  26. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  On 
September  21, 1993,  OPM  published  in 
the  Federal  Register  a  notice  changing 
the  normal  cost  percentages  effective  in 
October  1994.  Subpart  D  of  Part  841  of 
Title  5,  Code  of  Federal  Regulations, 


contains  the  methodology  that  OPM 
uses  to  determine  the  rates  that  agencies 
mtist  pay  to  fund  the  cost  of  the  Federal 
Employees  Retirement  System  (FERS) 
and  the  procedures  that  OPM  must 
follow  to  change  the  rates.  Under  those 
procedures,  OPM  must  publish  a  notice 
of  changes  in  the  rates  at  least  3  months 
before  the  beginning  of  the  fiscal  year  in 
which  the  new  rates  become  effective. 

Appendix  A  to  Subpart  D  of  Part  841 
contains  a  table  of  the  nonnal  cost 
percentages.  This  table  has  no 
regulatory  effect.  It  merely  provides 
information  about  the  rates.  This  final 
rule  amends  that  table  to  reflect  the 
rates  that  will  become  effective  in 
October  1994. 

Under  section  553(b)(3)(B)  of  title  5, 
United  States  Code,  1  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  Notice 
of  propo^d  rulemaking  is  unnecessary 
because  this  final  rule  merely  provides 
information  and  has  no  r»ulatory 
effect. 

Correction  of  Prior  Notice  of  Final 
Rulemaking 

On  March  16, 1994,  OPM  published 
(59  FR  12143)  a  final  rule  concerning 
payment  of  siirvivor  deposits  by 
actuarial  reduction.  (FR  Doc.  94-6046) 
This  dociunent  adopted  OPM's  interim 
rule  on  that  subject  as  final  rules.  In  two 
places,  reference  to  the  page  number  for 
the  interim  rule  was  stated  incorrectly. 
In  both  places,  the  incorrect  reference  to 
58  FR  56877  is  corrected  to  58  FR 
52877, 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities 
because  the  regulation  only  provides 
information  about  the  rate  of  payment 
by  Federal  agencies  to  OPM  for  the 
normal  cost  of  their  employees'  FERS 
benefits. 

List  of  Sabiects  in  5  CFR  Part  841 

Administrative  practice  and 
procedure,  Claiins,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Retirement. 

U.S.  OfGce  of  PersonneJ  Management. 
Lttrraiae  A.  Green. 

Deputy  Director. 

Accordingly.  OPM  is  amending  Part 
841  of  Title  5,  Code  of  Federal 
Regulations,  as  follows. 

PART  841— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  841 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8461;  §841.108  also 
issued  under  5  U.S.C  552a;  subpart  D  also 
issued  under  5  U.S.C  8423.:  §841.504  also 
issued  under  5  U.S.C  8422;  §  841.506  also 
issued  under  5  U.S.C  7701(b)(2);  §841.507 
also  issued  under  section  505  of  Pub.  L.  99- 
335;  §841.508  also  issued  under  section  505 
of  Pub.  L.  99-335;  subpart  J  also  issued  under 
5  U.S.C  8469. 

Subpart  D— Government  Costs 

2.  Appendix  A  to  Subpart  D  of  Part 
841  is  revised  to  read  as  follows: 


APPENDIX  A  TO  SUBPART  D  OF  PART  841.— TABLE  OF  NORMAL  COST  PERCENTAGES 


Category  of  enployees 


Members ^ _ 

Congressional  employees „ ..., ._      """"" 

Law  enforcement  officers,  firefigfiters,  and  employees  under  section  302  of 

the  Central  Intelhgence  Agency  Act  of  1964  for  Certain  Employees 

Air  traffic  controllers 

Military  reserve  technicians „ ....."..!!..".l". 

Employees  under  section  303  of  the  Central  Intelligence  Agericy  Act  of 

1964  lor  Certai.1  Employees  when  serving  abroad 

All  other  employees .'. ....!.!""' 


Government-wide  normal  cost  pefx:er«ages  effective  at  tfie  begin- 
ning of  the  first  pay  period  commencing  on  or  after- 


January  1 , 
1987 


23.5 
23.8 

31.2 
33.3 
16.0 

22.8 
16.1 


All  normal  cost  percentages  inlhe  above  table  Include  employee  contributions. 


October  1, 
1987 


20.9 
20.2 

26.7 
28.4 

13.7 

19.0 
13.8 


October  1, 

1991 


20.8 
20.1 

286 
26.2 
13.3 

19.1 
13.7 


October  1, 
1994 


19.1 
185 

25.6 
23.2 
12.1 

17.1 
12.2 
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!FR  Doc.  94-18263 
atUJNGCOOe  632S-01-« 


DEPARTMENT  OF 


Agricultural  Marketing  Service 

7  CFR  Part  928 

(Docket  No.  FV94-fli8-3-IFRJ 


Papayas  Grown  in 

of  Grade  Require4ents 


AGENCr:  Agricultu 

USDA. 

ACTION:  Interim  Fin 

for  comments. 


Hawaii;  Suspension 
>nts 

I  al  Marketing  Service. 
I  rule  with  request 


SUMMARY:  This 
suspends  all  grade 
currently  in  effect 
order  for  Hawaiian 
also  eliminates 
for  papayas  and  is 
papaya  industry 
DATES:  Effective 
which  £ire  received 
will  be  considered 
any  Tmal  rule. 


inte  rim 


fuU- 


final  rule 
■equireraents 
>  Jider  the  marketing 
papayas.  This  rule 

requirements 
xpected  to  help  the 
uce  expenses. 
1. 1994.  Comments 
by  August  26. 1994 
5rior  to  issuance  of 


ins!  >ection 


re* 


ADDRESSES:  Interest  ed 
invited  to  submit  w  ritten 
concerning  this  interim 
Comments  must  be 
the  Docket  Clerk, 
Administration  Branch 
USDA.  Room  2523 
Washington.  DC  20t)90-64 
202-720-5698.  Con  iments 
reference  this  docket 
date  and  page  num 
the  Federal  Regist 
available  for  public 
Office  of  the  Dockelj  Clerk 
business  hours. 


tev 


FOR  FURTHER 
Charles  L.  Rush 
Marketing  Order 
Branch.  Fruit  and 
AMS.  USDA.  P.O. 
2523-S.  VVashingt 
telephone:  202-7 
720-5698;  or  Martir 
Assistant  Officer  In 
Marketing  Field 
Vegetable  Division. 
Monterey  Street. 
California  93721; 
5901. 


Oflce 


Su  te 
te  B 


SUPPLEMENTARY  INFORMATION 
interim  final  rule  is 
Marketing  Agreement 
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The  Department  of  Agricuhure 
(Department)  is  issuing  this  rule  in 
.    conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  This  rule  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  cormection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
diat  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientaUon  and  compatibility. 

There  are  approximately  120  papaya 
handlers  subject  to  regulation  under  the 
marketing  order  covering  fresh  papayas 
grown  in  Hawaii,  and  approximately 
400  producers  of  papayas  in  Hawaii. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
S500.000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  55,000.000.  A 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 


This  rule  suspends  for  an  indefinite 
period  the  minimum  grade  and  the 
inspection  requirements  in  effect  under 
the  order.  This  action  was 
recommended  by  the  Papaya 
Administrative  Committee  (committee)  ■ 
on  April  22. 1994,  by  a  vote  of  8  in 
favor,  2  opposed,  and  2  abstentions. 
The  committee  meets  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuous  basis  for  papayas  regulated 
under  the  order.  The  Department 
reviews  committee  recommendations 
and  information,  as  well  as  information 
from  other  sources,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  rules  and  regulations 
would  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Section  928.52  of  the  order  authorizes 
the  establishment  of  grade,  size,  quality, 
maturity,  pack  and  container  regulations 
for  fresh  shipments  of  papayas.  Section 
928.53  allows  for  the  modification, 
suspension  or  termination  of  such 
regulations  when  warranted.  Section 
928.55  provides  that  whenever  papayas 
are  regulated  pursuant  to  §  928.52  nr 
§  928.53,  such  papayas  must  be 
inspected  by  the  Federal  or  Federal- 
State  Inspection  Service  and  certified  as 
meeting  the  applicable  requirements  of 
such  regulation.  The  cost  of  inspection 
and  certification  is  borne  by  handlers. 

Section  928.313  of  the  rules  and 
regulations  currently  in  effect  under  the 
order  establishes  minimum  grade 
requirements  for  fresh  shipments  of 
Hawaiian  papayas.  This  rule  suspends 
§928.313.  which  requires  that  such 
papayas  grade  at  least  Hawaii  No.  1. 
except  that  not  more  them  5  percent  of 
the  fruit  may  be  immature,  and  that  the    ' 
weight  requirements  specified  in  the 
Hawaiian  grade  standards  do  not  apply. 

The  current  minimum  grade 
requirement  has  been  in  effect  since 
1984.  The  objective  of  this  requirement 
was  to  provide  that  only  acceptable 
quality  frriit  enter  fresh  market 
channels,  thereby  ensuring  consumer 
satisfaction,  increasing  sales,  tmd 
improving  retiuns  to  papaya  producers. 

While  the  industry  continues  to 
believe  that  quality  is  an  importadt 
factor  in  maintaining  sales,  the 
committee  recommended  this 
suspension  because  it  believes  the  cost 
of  inspection  and  certification 
(mandated  when  the  grade  regulations 
are  in  effect)  exceeds  the  benefits 
derived.  The  cost  of  papaya  inspections 
on  a  per  pound  basis  averages  about 
$.006,  which  is  nearly  as  much  as  the 
assessment  rate  established  under  the 
order  to  cover  the  order's  administrative 
and  promotion  costs. 
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Committee  members  supporting  the 
suspension  stated  that  such  action 
would  be  in  the  best  interests  of 
producers,  because  eliminating  the  cost 
of  inspection  will  increase  producer 
returns.  Those  members  contend  that 
the  marketplace  will  dictate  fruit 
quality,  and  competition  among 
shippers  will  ensure  shipments  of  good ' 
quality  fruit. 

In  addition,  the  industry  is  pursuing 
alternative  means  of  improving  and 
ensuring  quality,  such  as  providing 
financial  incentives  to  producers  to 
deliver  good  quality  fruit  to  handlers. 
Current  industry  practice  is  for 
producerfrto  deliver  their  iruiX  to 
handlers  for  grading,  packing  and 
marketing.  Producers  are  paid  by 
handlers  based,  in  part,  on  the  quality 
of  fruit  they  deliver.  Producer  prices  are 
reduced  to  reflect  the  amount  of  fhiit 
that  is  discarded  during  handling 
because  it  is  of  unacceptable  quality.  All 
producers  delivering  fruit  to  a  particular 
handler  are  typically  paid  the  same 
amount  for  their  fruit,  based  on  the 
average  quality  delivered  by  all 
producers.  This  practice  causes 
producers  defivering  high  quality  fruit 
to  be  penalized  by  producers  deHvering 
poorer  quality  fruit.  A  newly  formed 
producers'  bargaining  cooperadve  is 
attempting  to  change  this  practice  by 
having  low  quality  fruit  attributed  to 
individual  producers.  That  is,  an 
individual  producer  would  be  paid 
based  upon  the  quality  of  fruit  thai 
individual  delivered  to  the  handler. 
Thus,  producers  would  have  a  financial 
incentive  to  harvest  and  dehver  high 
quality  product.  This  should  help 
improve  and  maintain  the  quafity  of 
papayas  entering  the  fresh  market. 

Committee  members  opposed  to  the 
suspension  stated  that  it  would  allow 
poor  quality  fruit  on  the  market  and 
have  a  negative  impact  on  the  market. 
Additionally,  those  members  believe 
that  such  a  suspension  will  be  perceived 
negatively  by  the  State  of  Hawaii 
Department  of  Agriculture.  They  are 
also  concerned  about  the  length  of  time 
necessary  to  reinstate  the  grade 
requirements,  if  it  is  determined  that 
such  action  is  needed  in  the  future  to 
ensure  that  only  fruit  of  acceptable 
quality  is  shipped  to  fresh  markets. 

The  majority  of  committee  members 
acknowledge  the  possibility  that  fruit 
quality  could  decline  as  a  result  of  this 
action,  but  do  not  believe  that  this  is 
likely.  They  believe  that  the  reduction 
in  handling  costs  due  to  elimination  of 
mandatory  inspection  will  outweigh  any 
declines  in  returns  attributable  to 
reduced  quality.  Further,  the  committee 
will  monitor  the  impact  this  action  has 
on  the  market,  and  will  recommend 


reinstatement  of  quality  standards  if 
warranted. 

This  rule  suspends  grade  and 
inspection  requirements  in  effect  for 
fr^sh  papayas.  Such  suspension  will 
enable  handlers  to  ship  papayas  to  the 
fresh  market  at  a  reduced  cost,  since 
handlers  will  no  longer  be  required  to 
have  their  fruit  inspected  and  pay  the 
resulting  inspection  costs.  Suspending 
grade  requirements  for  fresh  papayas  is 
expected  to  increase  producer  returns 
by  reducing  costs  and  maintaining  the 
quality  of  fruit  offered  for  sale.  The 
industry  is  committed  to  instituting 
alternative  means  of  quality  assurance 
by  providing  incentives  to  producers  to 
harvest  and  deliver  only  acceptable 
quality  ftuit.  This  activity  should  ensure 
that  consumers  continue  to  receive  good 
quality  fresh  papayas.  This  rule  is  in  the 
best  interest  of  producers,  handlers  and 
consumers,  and  is  expected  to  increase 
returns  to  papaya  producers. 

The  Department's  view  is  that  this 
rule  will  have  a  beneficial  impact  on 
producers  and  handlers,  since  it  will 
permit  the  industry  to  ship  friiit  without 
paying  the  cost  of  inspection,  thus 
improving  producers'  returns,  and  is  not 
expected  to  adversely  impact  the  quality 
of  fhiit  entering  fresh  markets. 

Consistent  with  the  suspension  of 
§  928.313.  this  rule  also  suspends 
§§  928.150  and  928.152  of  the  rules  and 
regulations  in  effect  under  the  order. 
Section  928.150  provides  a  means  for 
handlers  to  receive  waivers  from  the 
mandatory  inspection  requirement 
under  certain  circumstances,  and 
§  928.152  authorizes  exemptions  from 
the  current  grade  requirement  relating  to 
fruit  maturity.  Since  this  action 
suspends  mandatory  inspection  and 
grade  requirements,  these  rules 
authorizing  exemptions  from  such 
rnquirements  would  no  longer  be 
needed. 

A  conforming  change  is  also  made  in 
§  928.160,  which  requires  handlers  to 
file  monthly  utihzation  reports  with  the 
committee.  Among  the  information 
required  to  be  submitted  are  the 
inspection  certificate  numbers 
applicable  to  each  fresh  shipment  of 
papayas.  Since  insp)ection  will  no  longer 
be  mandatory,  the  requirement  that 
handlers  submit  inspection  certificate 
numbers  would  no  longer  be  needed. 
Thus,  §  928.160  is  revised  to  suspend 
such  requirement. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 


previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  number 
0581-0102. 

This  rule  should  reduce  the  reporting 
burden  on  approximately  5  papaya 
handlers  who  have  been  completing 
PAC  Form  7,  Application  to  be  an 
Approved  Handler  of  Immature 
Papayas,  and  PAC  Form  7(c),  Immature 
Papaya  Order  Form.  Form  7  is  estimated 
to  take  15  minutes  to  complete,  and 
Form  7(c)  about  10  minutes  per  form. 
No  reduction  in  reporting  burden  is 
expected  as  a  result  of  the  revision  in 
§928.160  pertaining  to  monthly 
utilization  reports.  While  handlers  will 
no  longer  be  required  to  provide 
inspection  certificate  numbers,  the 
remaining  information  on  the  reports 
will  continue  to  be  collected.  It  is 
estimated  that  each  report  requires  1 
hour  to  complete. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  suspension  of  these 
sections,  as  set  forth  below,  will  tend  to 
effectuate  the  declared  poficy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary. and  contrary  to  the  public 
interest  to  give  preUminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  rule  suspends  grade 
requirements  for  papayas  grown  in 
Hawaii;  (2)  Hawaiian  papaya  handlers 
are  aware  of  this  suspension,  which  was 
recommended  by  the  committee  at  a 
public  meeting,  and  they  will  need  no 
additional  time  to  comply  with  this 
suspension;  (3)  shipment  of  the  1994 
season  Hawaiian  papaya  crop  is 
currently  in  progress;  (4)  this  rule  needs 
to  be  made  effective  by  July  1, 1994,  to 
be  of  maximum  benefit  to  the  Hawaiian 
papaya  industry;  and  (5)  the  rule 
provides  a  30-day  comment  period,  and 
any  comments  received  will  be 
considered  prior  to  any  finafization  of 
this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  928 

Papayas,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  928  is  amended  as 
follows: 
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7  CFR  Parts  932  and  944 
[Docket  No.  FV93-932  -3IFR] 

Olives  Grown  in  Gal  fomia  and 
Imported  Olives;  Revisions  of 
Outgoing  Inspectiori  Requirements 
and  Size  Requirements  for  Whole 
Pitted  Olives 
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SUMMARY:  This  interi  m  final  rule 
amends  outgoing  ins  jection  regulations 
under  the  Cialifomia  olive  marketing 
order  to  authorize  handlers  to  use  in- 
plant  Quality  Assura  nee  Programs 
(QAPs)  in  lieu  of  cor  tinuous  in-line 
inspection.  This  rule  also  permits 
handlers  to  size  who  e  pitted  olives  by 
diameter  as  an  alterr  ative  to  the  current 
requirement  that  sue  i  olives  be  sized  by 
weight  prior  to  pittir  g.  Conforming 
changes  are  made  to  the  size 
requirements  for  imj  orted  whole  pitted 
olives  so  that  the  rec  jirements  for 
domestic  and  impor  ed  olives  are 
applied  similarly.  Tl  e  changes  in  the 
California  olive  requ  rements  are 
designed  to  result  in  more  efficient 
handling  operations.  The  changes  in 
import  requirements  are  necessary 
under  section  8e  of  t  le  Agricultural 
Marketing  Agreemer  t  Act  of  1937. 
DATES:  Effective  on  I  .ugust  1,  1994. 
Comments  which  an  received  by 
August  26. 1994  wil  be  considered  " 
prior  to  issuance  of  z  ny  final  rule. 
ADDRESSES:  Intereste  d  persons  are 
invited  to  submit  wr  tten  comments 
concerning  this  rule.  Comments  must  be 


sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456.  room  2525-S. 
Washington  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawler,  California  Marketing 
Field  Office.  Fruit  and  Vegetable 
Division.  AMS.  USDA,  2202  Monterey 
Street,  Suite  102B,  Fresno,  California. 
93721.  telephone  209-487-5901;  or 
Caroline  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2525-S,  Washington. 
DC.  20090-64565,  telephone  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  No.  148  and 
Marketing  Order  No.  932  [7  CFR  Part 
932),  both  as  amended,  regulating  the 
handling  of  olives  grown  in  California, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  is  also  issued 
pursuant  to  section  8e  of  the  Act,  which 
provides  that  whenever  certain 
specified  commodities,  including  olives, 
are  subject  to  grade,  size,  quality,  or 
maturity  requirements  under  a  Federal 
marketing  order,  the  same  or 
comparable  requirements  shall  be 
applied  to  imports  of  those 
commodities. 

The  Department  is  issuing  this 
interim  final  rule  in  conformance  with 
E.xecutive  Order  12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  interim  final 
rule  is  not  intended  to  have  retroactive 
effect.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 


a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  interim- 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  rx)mpatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  5  handlers  of  olives 
regulated  under  the  order,  and 
approximately  1.350  producers  in  the 
regulated  area.  In  addition,  there  are 
approximately  25  importers  of  olives 
subject  to  the  requirements  of  the  olive 
import  regulation.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  ser\'ice  firms,  which 
include  olive  handlers  and  importers, 
are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  the  olive  producers  and 
importers  may  be  classified  as  small 
entities.  None  of  the  olive  handlers  may 
be  so  classified. 

The  California  Olive  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  on 
December  14, 1993.  and  unanimously 
recommended  revising  outgoing 
inspection  procedures  to  permit 
handlers  to  establish  a  QAP  in  lieu  of 
maintaining  continuous  in-line  outgoing 
inspection  of  processed  olives.  Outgoing 
inspection  is  the  assignment  of  a  final 
grade  to  the  product  after  processing  is 
completed,  according  to  the 
requirements  of  the  U.S.  Standards  for 


Federal  Register  /  Vol.  59,  No.  143  /  Wednesday.  July  27.  1994  /  Rules  and  Regulations      38105 


Grades  of  Canned  Ripe  Olives 
(Standards)  |7  CFR  52.3751  to  52.3764). 
The  committee  also  recommended  that 
handlers  be  allowed  to  size  whole  pitted 
olives  by  diameter  after  pitting,  as  an 
alternative  to  the  current  requirement 
that  such  olives  be  sized  by  weight  prior 
to  pitting. 

Pursuant  to  §932.52  of  the  order,  and 
§932.152  of  the  current  regulations, 
handlers  are  required  to  maintain 
continuous  in-line  outgoing  inspection 
for  the  handling  of  processed  olives.  • 
Pursuant  to  §  932.53,  such  outgoing 
inspection  is  performed  by  the 
Processed  Products  Branch  (PPB)  of  the 
Department.  Continuous  in-line 
outgoing  inspection  consists  of 
inspection  and  grading  services  in  an 
approved  plant  whereby  one  or  more 
PPB  inspector(s)  are  present  at  all  times 
the  plant  is  in  operation  to  make  in- 
process  checks  on  the  preparation, 
processing,  packing,  and  warehousing  of 
all  products  and  to  assure  compliance 
with  sanitary  requirements.  However, 
costs  for  continuous  in-line  outgoing 
inspection  have  increased  in  recent 
years.  Thus,  the  PPB  is  prepared  to 
develop  QAP  inspection  procedures 
which  will  provide  quality  assurance 
certification  for  California  olive 
handlers,  thereby  reducing  handlers' 
insi>ection  costs. 

Currently,  most  handlers  employ  their 
ovm  quahty-control  personnel.  The  PPB 
is  prepared  to  establish  QAPs  with 
individual  handlers  as  provided  in  the 
"Regulations  Governing  Inspection  and 
Certification  of  Processed  Fruits  and 
Vegetables  and  Related  Products"  [7 
CFR  52.2].  As  established,  handlers  will 
be  permitted  to  use  a  QAP  inspection 
procedure  rather  than  the  currently- 
mandated  continuous  in-line  outgoing 
inspection.  Under  a  QAP,  the  PPB 
provides  training  for  the  handler's 
quality-control  personnel.  The  handler's 
quality-control  personnel  will  be  trained 
in  the  same  procedures  currently  used 
by  the  PPB  inspectors.  Once  the 
handler's  quality-control  personnel  are 
trained  to  properly  perform  the  same 
duties  and  responsibihties  as  a  PPB 
inspector,  a  period  of  evaluation  of  the 
rehability  of  the  handler's  quality 
control  responsibihties  begins.  This  is 
the  reliability  evaluation  period.  At 
such  time  as  the  handler's  quality- 
control  personnel  successfully  complete 
the  reliability  evaluation  period,  a  QAP 
will  begin  operation  with  oversight 
provided  by  the  PPB.  The  PPB 
inspectors  will  continue  to  issue 
certificates  of  inspection.  Certificates  of 
inspection  will  be  based  on  outgoing 
inspection  records  maintained  by  the 
handler's  Q,\P  personnel.  These  will  be 
verified  through  spot-checks  and  sample 


regrading  by  PPB  inspectors.  A  QAP 
will  continue  to  assure  safe,  wholesome, 
and  imiformly  high-quality  processed 
products. 

Under  a  QAP,  each  handler  and  the 
PPB  will  develop  an  individually 
WTitten  plan  tailored  to  each  handler's 
facihty.  A  contract  between  the  handler 
and  the  PPB  will  also  be  developed 
based  upon  the  terms  of  the  QAP.  The 
contract  will  be  signed  at  the  begirming 
of  the  reliability  evaluation.  Once  a 
handler's  QAP  is  approved,  the  handler 
is  notified  in  writing  and  the  PPB  begins 
verifying  the  work  of  the  handler's  QAP 
personnel.  Such  verification  may 
include  reviews  of  plant  sanitation, 
quality  and  non-quaUty  product 
analyses,  procedures  and/or  techniques, 
case-stamping,  checkloading,  condition 
of  container,  or  other  types  of 
procedures  normally  performed  by  the 
PPB.  Inclusion  of  any  or  all  of  these 
verification  procedures  will  be 
determined  by  the  operating 
characteristics  of  each  handler's  facility 
-or  facilities. 

In  the  event  deviations  from  proper 
QAP  procedures  are  detected  by  the  PPB 
during  the  reliability  verification 
process,  the  handler  will  be  informed  of 
the  problem  and  corrective  action 
required.  If  corrective  action  is  taken, 
the  QAP  continues  in  operation. 
Continued  deviations  may  result  in 
suspension  of  QAP  approval.  The 
suspension  may  be  permanent  or 
temporary  and  may  only  be  restored 
upon  concurrence  by  the  PPB.  During 
any  suspension,  the  handler  would  be 
required  to  use  continuous  in-line 
inspection. 

Establishing  a  QAP  inspection 
procedure  meets  marketing  order 
inspection  requirements,  and  provides 
handlers  with  an  alternative  to 
continuous  in-line  inspection  (which 
requires  the  presence  of  a  FPB  inspector 
during  final  processing  prior  to  the 
packaging  of  olives).  To  effectuate  this 
change,  paragraphs  (a)  and  (b)(1)  of 
§932.152,  Outgoing  regulations,  are 
revised  to  add  authority  for  handlers  to 
use  either  the  QAP  process  or 
continuous  in-line  inspection. 

Section  932.52  authorizes  sizing  of 
whole  pitted  oUves  based  upon  count- 
per-pound  designations  (the  actual 
weight  of  individual  fruit)  or 
modifications  recommended  by  the 
committee  and  approved  by  the 
Secretar>'.  Section  932.152  currently 
specifies  that  all  processed  olives  must 
be  sized  in  accordance  with  the  count- 
per-pound  designations  established  for 
canned  whole  ripe  olives,  and  further 
requires  that  such  sizing  be  done  prior 
to  pitting.  This  interim  final  rule 
provides  an  alternative  method  for 


sizing  whole  pitted  olives  to  provide 
handlers  with  more  flexibility  in  their 
operations  while  ensuring  that 
appropriate  size  standards  are 
continued  for  whole  pitted  olives. 

The  Standards  provide  a  method  for 
sizing  whole  pitted  fruit  on  the  basis  of 
illustrations  and  approximate  diameter 
ranges  (section  52.3754.  Table  I).  For 
example,  olives  that  are  "Jumbo"  in  size 
are  those  that  are  approximately  22  to 
24  millimeters  in  diameter  and  conform 
closely  with  the  applicable  illustration 
in  Table  I.  The  committee  believes  that 
this  sizing  method  may  be  more 
appropriate  for  whole  pitted  olives, 
which  now  account  for  a  substantial 
majority  of  the  California  olives 
packaged  in  the  whole  form.  Thus,  this 
rule  authorizes  the  sizing  of  whole 
pitted  olives  after  pitting  in  accordance 
with  the  illustrations  and  approximate 
diameter  ranges  provided  in  the 
Standards. 

The  Standards  also  provide 
allowances  for  size  variances  for  whole 
pitted  oHves  in  §52.3756.  The 
requirements  of  U.S.  Grade  C  (the 
minimum  allowed  under  the  order), 
provide  that  of  the  60  percent,  by  count, 
of  the  olives  that  are  most  uniform  in 
size,  the  diameter  of  the  largest  olive 
cannot  exceed  the  diameter  of  the 
smallest  olive  by  more  than  4 
millimeters.  These  variances  will  be 
applied  to  whole  pitted  ohves  when 
handlers  choose  to  have  their  pitted 
ohves  sized  by  diameter,  after  pitting. 
The  committee  believes  that  these 
guidelines  for  sizing  whole  pitted  olives 
are  sufficient  and  that  no  additional 
specifications  relating  to  size  are  needed 
at  this  time. 

To  provide  for  this  change  in  whole 
pitted  olive  sizing  requirements, 
paragraph  (f)  of  §932.152  is  revised  to 
add  authority  for  sizing  by  diameter  as 
provided  in  the  Standards.  In  addition, 
paragraph  (b)(1)  of  §  932.152  is  revised 
by  deleting  the  sentence  which  requires 
sizing  prior  to  pitting.  Also,  paragraph 
(b)(2)  is  revised  to  reflect  the 
elimination  of  the  in-line  inspection  and 
sizing  prior  to  pittine  requirements. 

The  outgoing  regulations  contain  a 
table  pertaining  to  size  certification  of 
limited  size  olives  for  hmited  use  styles 
at  §932.152(g)(l).  In  1991,  the 
committee  recommended  and  the 
Secretary  approved  modifications  in  the 
sizes  of  limited  use  ohves.  While  such 
modifications  were  reflected  elsewhere 
in  the  regulations,  a  conforming  change 
was  not  made  in  Table  II  of 
§  932.152(g)(1).  This  rule  corrects  the 
table,  bringing  it  into  conformance  with 
the  rules  as  they  were  modified  in  1991. 

In  accordance  with  section  8e  of  the 
Act,  olives  imported  into  the  United 
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Lists  of  Subjects 

7  CFR  Part  932 

Marketing  agreements,  Olives. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefruit.  Grapes,  Imports,  Kiwifruit. 
Limes.  Olives.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  Parts  932  and  944  continues  to  read 
as  follows: 

Authority:  7  IJ.S.C.  601-674. 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

2.  Section  932.152  is  amended  by 
revising  paragraphs  (a),  (b),  (f)(2).  (f)(3). 
and  Table  II  in  paragraph  (g)(1)  to  read 
as  follows: 

§932.152    Outgoing  regulations. 

(a)  Inspection  stations.  Processed 
olives  shall  be  sampled  and  graded  only 
at  an  inspection  station  which  shall  be 
any  olive  processing  plant  having 
facilities  for  in-line  inspection  which 
are  satisfactory  to  the  Inspection  Service 
and  the  committee,  or  at  an  olive 
processing  plant  which  has  an  approved 
Quality  Assurance  Program  in  effect. 

(b)  Inspection — (1)  General. 
Inspection  of  packaged  olives  for 
conformance  with  §932.52  shall  be  by 
a  Quality  Assurance  Program  approved 
by  the  Processed  Products  Branch  (PPB). 
USDA;  or  by  in-line  inspection.  A  PPB 
approved  Quality  Assurance  Program 
shall  be  pursuant  to  a  Quality  A.ssurance 
contract  as  referred  to  in  §  52.2.  During 
in-line  inspection,  no  handler  shall 
perform  the  final  processing  operations 
which  immediately  precede  the 
packaging  of  the  olives  unless  an 
inspector  is  present  when  the  olives  are 
so  processed. 

(2)  Pitting  operations.  If  olives  are 
sized  prior  to  pitting  and  such  olives 
meet  the  size  requirements  for 
pat;kaging  as  caimed  whole  ripe  olives 
l)ut  are  held  in  containers  prior  to  final 
processing,  such  olives  shall  be 
identified  to  the  satisfaction  of  the 
Inspection  Service  and  be  held  separate 
and  apart  from  other  olives  until  such 
time  as  they  are  submitted  for 
inspection  prior  to  being  packaged.  If 
olives  lire  sized  prior  to  pitting  and  such 
olives  do  not  meet  the  size  requirements 
for  packaging  as  canned  whole  ripe 
olives  but  meet  the  applicable  size 
requirements  specified  in  §932.52  for 
halved,  sliced,  chopped,  or  minced 


styles  of  canned  ripe  olives,  such  olives 
shall  be  identified  to  the  satisfaction  of 
the  Inspection  Service  and  be  held 
separate  and  apart  from  other  olives 
until  such  time  as  they  are  submitted  for 
inspection  prior  to  being  packaged. 
**,«*■* 

H")  Size  designations  [1)   *   *    * 

(2)  The  size  of  the  canned  whole 
olives  shall  conform  with  the  applicable 
count  per  pound  range  indicated  in 
Table  I  of  paragraph  (f)(1)  of  this 
section.  When  the  count  per  pound  of 
whole  olives  falls  between  two  count 
ranges,  the  size  designation  shall  be  that 
of  the  smaller  size.  The  average  count 
for  canned  whole  ripe  olives  is 
determined  from  all  containers  in  the 
sample  and  is  calculated  on  the  basis  of 
the  drained  weight  of  the  olives. 

(3)  Pitted  olives  must  meet  the  size 
requirements  for  canned  whole  olives 
specified  in  paragraphs  (f)(1)  and  (0(2) 
of  this  section  prior  to  pitting,  or  must 
meet  the  size  designations  specified  in 
§  52.3754  of  the  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives 
subsequent  to  pitting,  subject  to  the 
following  minimum  size  requirements: 

(i)  Variety  group  1  olives,  except 
Ascolano,  Barouni,  and  St.  Agostino 
varieties,  shall  be  at  least  "Extra  Large;" 

(ii)  Variety  group  1  olives  of  the 
Ascolano,  Barouni.  and  St.  Agostino 
varieties  shall  be  at  least  "Large:" 

(iii)  Variety  group  2  olives,  except  the 
Obliza  variety,  shall  be  at  least  "Small:" 

(iv)  Variety  group  2  olives  of  the 
Obliza  variety  shall  be  at  least 
"Medium." 

(g)  *   •   * 

(1)  '   *   ' 

Table  II.— Limited  Use  Size  Olives 


Variety 


Group  1 ,  except  Ascolano, 

Barouni,  and  St. 

Agostino 
Group  1 ,  Ascolarxj. 

Baroum.  and  St. 

Agostino 
Group  2.  except  Obitza 

Group  2.  Obliza 


Average  count 

range  (per 

pound) 


76-105.  inclu- 
sive. 

106-180.  inclu- 
sive. 

141-205,  inclu- 
sive. 

128-180.  inclu- 
sive. 


PART  944— FRUITS,  IMPORT 
REGULATIONS 

3.  Section  944.401  is  amended  by 
revising  paragraphs  (b)(7)  through 
(b)(ll)  to  read  as  follovvs: 

§  944.401    Olive  Regulation  1 . 

(a)  •   *   • 

(b)  *   *   • 


(7)  Canned  pitted  ripe  olives  of 
Variety  Group  1.  except  the  Ascolano. 
Barouni,  and  St.  Agostino  varieties, 
shall  be  at  least  "Extra  Large"  as  defined 
in  §  52.3754  of  the  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives. 

(8)  Canned  pitted  ripe  Variety  Group 

1  olives  of  the  Ascolano.  Barouni,  and 
St.  Agostino  varieties  shall  be  at  least 
"Large"  as  defined  in  §  52.3754  of  the 
U.S.  Standards  for  Grades  of  Canned 
Ripe  Olives. 

(9)  Camied  pitted  ripe  olives  of 
Variety  Group  2.  except  the  Obliza 
variety,  shall  be  at  least  "Small"  as 
defined  in  §  52.3754  of  the  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives. 

(10)  Canned  pitted  ripe  Variety  Group 

2  olives  of  the  Obliza  variety  shall  be  at 
least  "Medium"  as  defined  in  §  52.3754 
of  the  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives. 

(11)  Canned  pitted  ripe  olives  not 
identifiable  as  to  variety  or  variety 
group  shall  be  at  least  "Small"  as 
defined  in  §  52.3754  of  the  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives. 

*        •        *        *         • 

Dated:  July  21,  1994. 

Terry  C.  Long. 

Acting  Deputy  Director  Fmit  and  Vegetable 
Division. 
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7  Cf  R  Parts  948  and  953 

[Docket  Nos.  FV94-948-1FIR,  FV94-953- 
1FIR] 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders  (Colorado 
Potatoes  and  Southeastern  Potatoes) 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTJOI*:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  two  interim  final  rules  that 
authorized  expenditures  and  established 
assessment  rates  under  Marketing 
Orders  948  and  953  for  the  1994-95 
fiscal  period.  Authorization  of  these 
budgets  enables  the  Colorado  Potato 
Administrative  Committee.  Northern 
Colorado  Office  (Area  III)  and  the 
Southeastern  Potato  Committee 
(Committees)  to  incur  expenses  that  are 
reasonable  and  necessar}'  to  administer 
the  programs.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  June  1,  1994.  through 
May  31,  1995.  for  §953.251  and  |uly  1. 


1994,  through  June  30. 1995.  for 
§948.211. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918;  or  Dennis  L.  West,  (M.O.  948), 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA. 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwest  Third  Avenue, 
Portland,  OR  97204.  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  97  and  Order  No.  948,  both  as 
amended  (7  CFR  part  948),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Colorado;  and  Marketing  Agreement  No. 
104  and  Order  No.  953,  both  as 
amended  (7  CFR  part  953),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Southeastern  States  (Virginia  and  North 
Carolina).  The  marketing  agreements 
and  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Irish  potatoes 
grown  in  Colorado  and  Virginia  and 
North  Carolina  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  will  be 
applicable  to  all  assessable  Irish 
potatoes  handled  during  the  1994-95 
fiscal  period,  which  began  June  1.  1994. 
and  ends  May  31, 1995,  for 
Southeastern  potatoes  and  began  July  1 , 
1994,  and  ends  June  30. 1995.  for 
Colorado  potatoes.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
v\-ith  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order,  is  not  in  accordance 
with  law  and  requesting  a  modification 
of  the  order  or  to  be  exempted 
therefrom.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  the  hearing  the  Secretar\ 
would  rule  on  the  petition.  The  Act 


provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iiAabitant.  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  theruHng. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Fiexibifity  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS).  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  85  producers 
of  Colorado  Area  III  potatoes  under  the 
marketing  order  and  approximately  15 
handlers.  Also,  there  are  approximately 
150  producers  of  Southeastern  potatoes 
under  the  marketing  order  and 
approximately  60  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  the  producers  and  handlers 
covered  under  these  orders  may  be 
classified  as  small  entities. 

The  budgets  of  expenses  for  the  1994- 
95  fiscal  period  were  prepared  by  the 
Committees,  the  agencies  resptJdsible 
for  local  administration  of  thi:ir 
respective  orders,  and  submitted  to  the 
Department  for  approval.  The  members 
of  these  Committees  are  producers  and 
handlers  of  Colorado  Area  HI  and 
Virginia  and  North  Carohna  potatoes. 
They  are  familiar  with  the  Committees' 
needs  and  with  the  costs  for  goods  and 
ser\  ices  in  their  local  areas  and  are  thus 
in  a  position  to  formulate  appropriate 
budgets.  The  budgets  were  formulated 
and  discussed  in  public  meetings.  Thus, 
all  directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input  into  these  processes. 

The  recommended  assessment  rates 
were  derived  by  dividing  anticipated 
Committee  expenses  by  expected 
respective  shipments  of  Colorado  Area 
III  and  Virginia  and  North  Carolina 
potatoes.  Because  these  rates  will  be 
applied  to  actual  shipments  of  polatoes. 
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the  assessment  rates  must  be  established 
at  levels  that  will  pr  3vide  sufficient 
income  to  pay  the  C  jmmittees' 
expenses. 

The  Colorado  Poti  to  Administrative 
Committee,  Norther  i  Colorado  Office 
(Area  III)  met  on  Ap  -il  14. 1994.  and 
unanimously  recom  Tiended  a  1994-95 
budget  of  $24,325,  S 7,474  more  than  the 
previous  year,  hicrei  ises  in  the  Federal 
portion  of  the  admii  istrative  budget 
include  $200  for  Committee  meetings, 
$450  for  Committee  mileage,  $50  for 
insurance  and  bond  $2,860  for  the 
manager's  salary,  $6  20  for  medical 
insurance,  $1,750  fo  r  office  equipment, 
$500  for  office  supp  ies,  $219  for  payroll 
taxes,  $200  for  telep  lone,  $250  for 
miscellaneous,  $125  for  manager's 
expense,  and  $250  f  )r  Federal  meetings. 

The  major  expens;  item  is  $11,500  for 
the  manager's  salarv.  The  actual  salary 
will  be  $10,781.50, 1  lased  on  nine 
months  full-time  wc  rk  and  three  months 
at  three-quarter  time .  An  additional 
$718.50  was  budget(  id  to  have  available 
and  will  only  be  spent  if  the  workload 
necessitates  fuU-tim }  work. 

The  Committee  al  ;o  unanimously 
recommended  an  as  sessment  rate  of 
$0.02  per  hundredw  eight,  the  same  as 
last  season.  This  rati  i,  when  applied  to 
anticipated  potato  s!  lipments  of 
1,476,750  hundredw  eight,  will  yield 
$29,535  in  assessme  [it  income,  which  is 
adequate  to  cover  bi  dgeted  expenses. 
Funds  in  the  reserve  at  the  beginning  of 
the  1994-95  fiscal  p  jriod,  estimated  at 
$31,113.  will  be  wit  lin  the  maximum 
permitted  by  the  ore  er  of  two  fiscal . 
periods'  expenses. 

In  Colorado,  both  i  State  and  a 
Federal  marketing  o  der  operate 
simultaneously.  The  State  order 
authorizes  promotioa,  including  paid 
advertising,  which  t  le  Federal  order 
does  no«.  All  expens  es  in  this  category 
are  finajiced  under  t  le  State  order.  The 
jointly  operated  pro  [rams  consume 
about  equal  adminis  irative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Southeastern  ^otato  Committee 
met  April  20, 1994.  i  md  unanimously 
recommended  a  1991-95  budget  of 
$11,000,  the  same  as  last  year.  Major 
expense  items  inclui  le  $6,800  for 
Committee  staff  sala  ies  and  $900  for 
travel  expenses. 

The  Committee  al;  o  recommended  an 
assessment  rate  of  $l  L0075  per 
hundredweight,  $0.C  025  less  than  last 
season's  rate.  When  iie  Committee  met, 
planting  for  the  199^  —95  crop  season 
had  not  been  comph  ted.  However,  the 
manager  estimated  s  lipments  would 
generate  about  $7,0C  0  in  assessment 
income.  This,  along  with  funds  from  the 
Committee's  $15,00(  i  reserve,  will  be 


adequate  to  cover  the  expenses 
incurred.  Funds  remaining  at  the  end  of 
the  1994-95  fiscal  period  should  be 
about  the  maximum  permitted  by  the 
order  of  approximately  one  fiscal 
period's  expenses. 

Interim  final  rules  were  published  in 
the  Federal  Register  on  May  26, 1994, 
for  7  CFR  part  948  (59  FR  27223)  and 
7  CFR  part  953  (59  FR  27222).  Those 
rules  added  §  948.211  and  §  953.251 
which  authorized  expenses,  and 
established  assessment  rates  for  the 
Committees.  Those  rules  provided  that 
interested  persons  could  file  comments 
through  June  27, 1994.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  ujiiform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this  . 
rulemaking  are  reasonable  and  likely  to 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rates  to  cover 
such  expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committees 
need  to  have  sufficient  funds  to  pay 
their  expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
periods  for  the  programs  began  on  June 
1 .  1994.  for  Southeastern  potatoes  and 
July  1. 1994,  for  Colorado  Area  III 
potatoes.  The  marketing  orders  require 
that  the  rates  of  assessment  for  the  fiscal 
periods  apply  to  all  assessable  potatoes 
handled  during  the  fiscal  periods.  In 
addition,  handlers  are  aware  of  these 
actions  which  were  recommended  by 
the  Committees  at  public  meetings  and 
published  in  the  Federal  Register  as 
interim  final  rules. 

List  of  Subjects  in  7  CFR  Farts  948  and 
953 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  948  and  953  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  948  and  953  continues  to  read  as 
follows: 


Authority:  7  U.S.C.  601-674. 

PART  94d-IRiSH  POTATOES  GROWN 
IN  COLORADO 

Accordingly,  the  interim  rule  adding 
§948.211  which  was  published  at  59  FR 
27223  on  May  26, 1994,  is  adopted  as 
a  final  rule  without  change. 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

Accordingly,  the  interim  rule  adding 
§  953.251  which  was  published  at  59  FR 
27222  on  MSy  26. 1994,  is  adopted  as 
a  final  rule  without  change. 

Dated:  July  21.1994 
Terry  C.  Long, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc.  94-18210  Filed  7-26-94;  8:45  ami 
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7  CFR  Part  967 

(Docket  No.  FV-94-967-2IFR] 

Handling  Regulation  for  Celery  Grown 
in  Florida 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  action  establishes  the 
quantity  of  Florida  celery  which 
handlers  may  ship  to  fresh  markets 
during  the  1994-95  marketing  season  at 
6,712,910  crates  or  100  percent  of 
producers'  base  quantities.  The  1994-95 
marketing  season  covers  the  period 
August  1,  1994,  through  July  31.  1995. 
This  interim  final  rule  is  intehded.to     "" 
lend  stability  to  the  industry,  and,  thus,- 
help  provide  consumers  with  an 
adequate  supply  of  the  product.  As  in 
past  marketing  seasons,  the  limitation  . 
on  the  quantity  of  Florida  celery 
handled  for  &esh  shipment  is  not 
expected  to  restrict  the  quantity  of 
Florida  celery  actually  produced  or 
shipped  to  fresh  markets,  because 
production  and  shipments  are 
anticipated  to  be  less  than  the 
marketable  quantity.  This  action  was  . 
unanimously  recommended  by  the 
Florida  Celery  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order. 
DATES:  Effective  July  27,  1994. 
Comments  which  are  received  by 
August  26, 1994  will  be  considered 
prior  to  issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
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the  Docket  Clerk,  Marketing  Order 
Administration  Branch.  F&V.  AMS, 
USDA.  room  2523-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456,  FAX  (202) 
720-5698.  Comments  should  reference 
this  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Marketing 
Specialist,  Southeast  Marketing  Field 
■  Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  2276,  Winter 
Haven,  Florida  33883-2276;  telephone: 
(813)  299-4'770;  or  Mark  Slupek, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  205- 
2830,  or  PAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
967  (7  CFR  Part  967],  both  as  amended, 
regulating  the  handling  of  celery  grown 
in  Florida,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  establishes  the 
quantity  of  Florida  celery  (at  6,712,910 
crates  or  100  percent  of  producers'  base 
quaiitities)  which  handlers  may  ship  to 
fresh  markets  during  the  1994-95 
marketing  season  which  covers  the 
period  August  1. 1994.  through  July  31; 
1995.  ThisTule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(  15) (A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  Eire  approximately  seven 
producers  of  celery  in  the  production 
area  and  seven  handlers  of  celery  grown 
in  Florida  subject  to  regulation  under 
the  celery  marketing  order.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601)  as 
those  having  armual  receipts  of  less  than 
$500,000,  and  small  agricuhural  ser\-ice 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  celery  producers  and 
handlers  may  be  classified  as  small 
entities. 

This  rule  is  based  upon  a 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  June  15, 1994.  and 
unanimously  recommended  a 
marketable  quantity  of  6,712,910  crates 
of  fresh  celery  for  the  1994-95 
marketing  season  begiiming  August  1 , 
1994.  Additionally,  a  uniform 
percentage  of  100  percent  was 
recommended  which  will  allow  each 
producer,  registered  pursuant  to  section 
967.37(f)  of  the  order,  to  market  100 
percent  of  such  producer's  base 
quantity.  These  recommendations  were 
based  on  an  appraisal  of  expected  1994- 
95  supply  and  demand. 

As  required  by  section  967.37(d)(1)  of 
the  order,  a  reserve  of  6  percent 
(402,775  crates)  of  the  1993-94  total 
base  quantities  was  made  available  to 
new  producers  and  for  increases  for 
existing  producers.  The  deadline  for 
requesting  changes  in  base  quantities 
was  May  1, 1994.  No  applications  for 
additional  base  quantities  were 
received. 

The  interim  final  rule  will  limit  the 
quantity  of  Florida  celery  which 
handlers  rnay  purchase  from  producers 


and  ship  to  fi^sh  markets  during  the 
1994-95  marketing  season  to  6,712.910 
crates.  This  marketable  quantity  is  the 
same  as  the  1993-94  marketable 
quantity,  and  is  more  than  the  average 
number  of  crates  marketed  fresh  during 
the  1987-88  through  1992-93  seasons.  It 
is  expected  that  such  quantity  will  be 
more  than  actual  shipments  for  the 
1994-95  season.  Thus,  the  6.71 2,910 
crate  marketable  quantity  is  not 
expected  to  restrict  the  amount  of 
Florida  celery  which  growers  produce 
or  the  amount  of  celery  which  handlers 
ship.  For  these  reasons,  the  interim  final 
rule  should  lend  stability  to  the 
industry,  and,  thus,  help  provide 
consumers  with  an  adequate  supply  of 
the  product. 

Based  on  these  considerations,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  to  give 
prehminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  was 
recommended  at  a  public  meeting  and 
all  interested  persons  had  an 
opportunity  to  express  their  views  and 
provide  input;  (2)  it  is  desirable  to  have 
this  action  in  place  as  soon  as  possible 
because  celery  planting  begins  in  July 
and  the  beginning  of  the  1994-95  crop 
year  is  August  1,  1994;  and  (3)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  967 

Celery,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  967  is  amended  as 
follows: 

PART  967— CELERY  GROWN  IN 
FLORIDA 

1.  The  audiority'citation  for  7  CFR 
part  967  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
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Regulations 

2.  A  new  §  967.3^  is  added  to  read 
as  follows: 


(Note:  The  followin; 
in  the  Oidn  of  Fedenil 
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,  will  not  b«;  published 
Regulations.) 


§  967.329    Handling  riegulation,  marketable 
quantity,  and  uniform! percentage  for  the 
1994-95  season  beginning  August  1, 1994. 

(a)  The  marketabl }  quantity 
established  under  section  9fi7. 36(a)  is 
fi.712,910  crates  of  (  eler>'. 

(h)  As  provided  ii  section  967.38(a), 
the  uniform  percent  3ge  shall  be  100 
percent. 

(c)  Pursuant  to  seition  967.36(b).  no 
handler  shall  handl  (  any  harvested 
r:eler>  unless  it  is  w  thin  the  marketable 
allotment  of  a  prodi  cer  who  has  a  base 
quantity  and  such  producer  authorizes 
the  first  handler  the  -eof  to  handle  it 

|d)  As  required  b}  section 
967.37(d)(1),  a  reser  ;e  of  six  percent  of 
the  total  base  quanti  ties  is  hereby 
authorized  for:  (1)  N  ew  producers  and 
(2)  increases  for  exi<  ting  base  quantity 
holders. 

(e)  Terms  used  hetein  shall  have  the 
same  meaning  as  wl  en  used  in  the  said 
marketing  agreemer  (  and  order. 

Dated:  July  21.  1fl«4 
Eric  M.  Forman, 

Dfpiity  Director.  Fniit knd  Vp^eUible Division. 
|FR  Dm;  94-18211  Filjd  7-2f>-<M:  8:45  ami 
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7  CFR  Part  989 


[Docket  No.  FV94-98S  -2FIR] 


Raisins  Produced  FVom 

in  California;  Reap;:  ortionment 

Independent  Handl(  t 


SUMMARY;  The  Depajt 
Agriciillure  (Depart 
a  final  rule,  without 
provisions  of  an  inttiri 
which  revised  the  adm 
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Grapes  Grown 
of 
Representation 


AGENCY:  Agricultuni    Marketing  Service, 
.USDA. 

ACTION:  Final  rule. 


ment  of 
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he  Committee. 


which  is  responsible  for  local 
administration  of  the  order. 
EFFECTIVE  DATE:  August  26. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
Suite  102B.  Fresno,  California  93721; 
telephone:  (209)  487-5901,  or  FAX  (209) 
487-5906;  or  Valerie  L.  Emmer, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  Room  2523-S,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456; 
Telephone:  (202)  205-2829,  or  FAX 
(202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  [7  CFR  Part  989], 
both  as  amended,  regulating  the 
handling  of  rai.sins  produced  from 
grapes  grown  in  California.  The  order  is 
effeciive  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended,  |7  U.S.C.  601-674|,    - 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Exet;utive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have  any 
retroactive  effect.  This  action  will  not 
preempt  any  State  or  local  laws, 
regulation.s,  or  policies,  unless  they 
pre.sent  an  irreconcilable  confiict  with  , 
I  his  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
^cretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
pHtition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entr\  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
t  onsidered  the  economic  impact  of  this 
action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601 1  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
majority  of  producers  and  a  minority  ol 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 

This  rule  finalizes  an  interim  final 
rule  which  revised  Section  989.126  of 
Subpart — Administrative  Rules  and 
Regulations  [7  CFR  989.1 0^-989. 176 1 
and  is  based  on  a  unanimous 
recommendation  of  the  Committee  and 
other  available  information. 

The  interim  final  rule,  published  in 
the  Federal  Register  on  May  26.  1994, 
|59  FR  27225],  reapportioned  the 
Committee  representation  established 
for  independent  and  small  cooperative 
marketing  association  handlers  on  the 
Committee.  The  interim  rule  provided 
for  broader  independent  handler/small 
cooperative  handler  representation  on 
the  Committee  to  reflect  the  different 
handler  segments  in  the  raisin  industry  . 
The  change  did  not  impose  any 
additional  regulatory,  informational,  or 
cost  requirements  on  handlers  or 
producers. 

Section  989.26  of  the  order  provides 
that  the  Committee  shall  consist  of  47 
members,  of  whom  35  shall  represent 
producers,  10  shall  represent  handlers, 
1  shall  represent  the  cooperative 
bargaining  association,  and  1  shall  be  a 
public  member.  The  10  handler 
positions  are  allocated  between:  (1) 
Cooperative  marketing  associations, 
each  of  which  acquired  not  less  than  10 
percent  of  the  total  raisin  acquisitions 
during  the  preceding  crop  year  (referred 
to  as  major  cooperative  handlers);  and 
(2)  independent  handlers  and  small 
cooperative  marketing  associations;  i.e., 
those  who  acquired  less  than  10  pera^nt 
of  the  total  raisin  acquisitions  during 
the  pre<;eding  crop  year.  Currently,  there 
is  one  cooperative  in  group  (1)  engaged 
in  handling  raisins.  That  handler  is 


allocated  three  positions  on  the 
Committee.  Group  (2)  handlers  are 
allocated  seven  positions.  The 
allocation  of  members  between  the  two  ' 
handler  groups  is  based  on  the 
provisions  specified  in  paragraph  (d)  of 
§989.26. 

Section  989. 126(b)  of  the 
Administrative  Rules  and  Regulations 
had  previously  provided  for 
indep)endent  and  small  cooperative 
handler  representation  on  the 
Committee  as  follows: 
••  (1)  Two  members  selected  from  and 
representing  the  four  handler(s)  other 
than  major  cooperative  handler(s)  who 
acquired  the  largest  percentage  of  the 
total  raisin  acquisitions  during  the 
preceding  crop  year; 

(2)  Two  members  selected  from  and 
representing  the  six  handlers  other  than 
major  cooperative  marketing  association 
handler(s)  who  acquired  the  next  largest 
percentage  of  the  total  raisin 
acquisitions  during  the  preceding  crop 
year;  and 

(3)  The  remaining  member(s)  selected 
horn  and  representing  all  other 
handlers,  including  small  coopetative 
marketing  association  handler(s)  and  all 
processors. 

For  the  purposes  of  this  final  rule, 
categor)'  (1)  is  referred  to  asihe  "large- 
sized  handler"  group,  category  (2)  is 
referred  to  as  the  "medium-sized 
handler"  group,  and  category  (3)  is 
referred  to  as  the  "all  other  handler" 
group.  The  number  of  handlers  in  the 
"all  other  handler"  group  has  decreased 
from  10  to  7  since  the  1990-91  crop 
year.  In  addition,  during  the  1992-93 
crop  year,  the  "medium-sized  handler" 
group  acquired  more  than  four  times  the 
tonnage  acquired  by  the  "all  other 
handler"  group. 

Based  on  this  information,  the 
Committee  met  on  March  9, 1994,  and 
unanimously  recommended  to  move 
one  handler  position  frtjm  the  "all  other 
handler"  group  to  the  "medium-sized 
handler"  group. 

The  interim  final  rule  amended 
§  989.126(b)  of  the  Administrative  Rules 
and  Regulations  by  changing  the 
independent  and  small  cooperative 
handler  representation  on  the 
Committee  as  follows: 

(1)  Two  members  selected  from  and 
representing  the  four  handler(s)  other 
than  major  cooperative  handler(s)  who 
acquired  the  largest  percentage  of  the 
total  raisin  acquisitions  during  the 
preceding  crop  year; 

(2)  Three  members  selected  from  and 
representing  the  six  handlers  other  than 
major  cooperative  marketing  association 
handler(s)  who  acquired  the  next  largest 
percentage  of  the  total  raisin 


acquisitions  during  the  preceding  crop 
yean  and 

(3)  The  remaining  member(s)  selected 
from  and  representing  all  other 
handlers,  including  small  cooperative 
marketing  association  handler(s)  and  all 
processors. 

The  previous  and  current 
independent. handler/small  cooperati\e 
handler  representation  are  shown  as 
follows: 


Independent  tiandler/ 
small  cooperative 
handler  category 

Representation 

Previous 

Current 

Largest  4  Handlers  ... 
Next  Largest  6  Han- 
dlers   

Remaining  Handlers  . 

2 

2 
3 

2 

3 
2 

The  shift  in  membership  recognized 
the  relative  importance  of  the  "large- 
sized  handler."  "medium-sized 
handler,"  and  "all  other  handler 
groups."  and  provides  an  opportunity 
for  the  ten  largest  independent/small 
cooperative  handlers  to  be  represented 
on  the  Committee  either  as  a  member  or 
as  an  alternate  member.  The  "all  other 
handler"  group  is  eligible  to  nominate 
two  members  and  two  alternate 
members. 

The  interim  final  rule  provided  a  30- 
day  comment  period  which  ended  June 
27.  1994.  No  comments  were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  unanimous 
recommendation  and  other  available 
information,  it  is  found  that  finalizing 
the  interim  final  rule,  without  change, 
as  published  in  the  Federal  Register  on 
May  26.  1994,  (59  FR  27225],  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

List  of  Subjects  in  7  CFR  Fart  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  §989.126,  which  was 
published  at  59  FR  27225  on  May  26. 


1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  July  21.  1994 
Terry  C.  Long, 

Acting  Deputy  Director.  Fruit  and  Vtgetahh 
D/v7s;on. 

|FR  Doc.  94-18216  Filed  7-26-94:  8:45  ani| 
BILUNG  CODE  3410-02-l> 


7  CFR  Parts  993  and  999 

[Docket  No.  FV93-«93-2FR] 

Dried  Prunes  Produced  in  California 
and  Dried  Prunes  Imported  Into  ttie 
United  States;  Final  Rule  Establishing 
a  Separate  Tolerance  for  Prunes 
Affected  by  Brown  Rot 

AGENCY:  Agricultural  Marketing  Sen.  ice. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes  a 
separate  brown  rot  tolerance  for  dried 
prunes  produced  in  California  and  for 
dried  prunes  imported  into  the  United 
States.  This  rule  specifies  a  separate 
tolerance  of  3  percent  for  brown  rot 
affected  prunes,  within  the  combined 
tolerance  allowance  of  5  percent.  The 
separate  tolerance  should  benefit 
producers,  handlers,  and  consumers, 
and  foster  continued  growth  of  the 
market  for  dried  prunes.  This  rule  is 
based  on  a  unanimous  recommendation 
of  the  Prune  Marketing  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  order.  As 
provided  under  section  8e  of  the 
Agricultural  Marketing  Agreement  .Act 
of  1937,  a  corresponding  change  is  being 
made  in  the  prune  import  regulation 
EFFECTIVE  DATE:  August  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT; 
Valerie  L.  Emmer,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USD.'V.  P.  O. 
Box  96458,  Room  2523-S..  Washington. 
D.  C.  20090-6456;  telephone:  (202)  205- 
2829.  or  FAX  (202)  720-5698;  or 
Richard  P.  Van  Diest.  California 
Marketing  Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno. 
California  93721,  telephone:  (209)  487- 
5901,  OR  FAX  (202)  487-5906;  or 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  993  [  7  CFR 
Part  993),  both  as  amended,  hereinafter 
•  referred  to  as  the  "order",  regulating  the 
handling  of  dried  prunes  produced  in 
CaUfomia.  The  marketing  agreement 
and  order  are  authorized  under  the 
Agricultural  Marketing  Agreement  Act 
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of  1937,  as  amended  [7  U.S.C.  601-674]. 
hereinafter  referred  to  as  the  Act. 

This  final  rule,  which  also  amends  the 
pnme  import  regulation  (section 
999.200),  is  also  issued  pursuant  to 
section  8e  of  the  Act.  Section  Be 
provides  that  whenever  certain 
specified  commodities,  including 
prunes,  are  regulatsd  under  a  Federal 
marketing  order,  in^ports  of  that 
commodity  must  n^et  the  same  or 
comparable  grade,  ^ize,  quality,  and 
maturity  requiremi 
for  the  domestical! 
commodity.  Marke 
amended  |7  CFR  P 
grade  and  size  req 
prunes  produced 

The  Department 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  h 
under  Executive  O: 
Justice  Reform, 
to  have  retroactive 
not  preempt  any  Sthxe  or  local  laws, 
regulations,  or  poUcies,  imless  they 
present  an  irreconc  lable  conflict  with 
this  rule. 

The  Act  provideg  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  sui  in  court.  Under 
section  608c(15)(A;  of  the  Act,  any 
handler  subject  to  a  n  order  may  file 
with  the  Secretary  (i  petition  stating  that 
the  order,  any  prov  sion  of  the  order,  or 
any  obUgation  imp*  ised  in  connection 
with  the  order  is  nc  I  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exem  jted  therefrom.  A 
handler  is  afforded  iie  opportunity  for 
a  hearing  on  the  pei  ition.  After  the 
hearing  the  Secreta  y  would  rule  on  the 
petition.  The  Act  piovides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  th  i  handler  is  an 
inhabitant,  or  has  h  s/her  principal 
place  of  business,  fa  as  jurisdiction  in 
equity  to  review  th«  Secretary's  ruUng 
on  the  petition,  pro  lided  a  bill  in  equity 
is  filed  not  later  tha  i  20  days  after  date 
of  the  entry  of  the  r  iling. 

There  are  no  adm  inistrative 
procedures  which  i  lust  be  exhausted 
prior  to  any  judicia  challenge  to  the 
provisions  of  impoi  t  regulations  issued 
under  section  8e  of  die  Act. 

Pursuant  to  requi  -ements  set  forth  in 
the  Regulatory  Flex  hility  Act  (RFA),  the 
Administrator  of  th  j  Agricultural 
Marketing  Service  ( ^MS)  has 
considered  the  ecor  omic  impact  of  this 
final  rule  on  small  i  ntities. 

The  purpose  of  ti  e  RFA  is  to  fit 
regulatory  actions  t )  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  business*  s  will  not  be  unduly 
or  disproportionate  y  burdened. 


Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibihty. 

Import  regulations  issued  imder  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
they  also  have  small  entity  orientation, 
and  impact  both  small  and  large 
business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders. 

There  are  approximately  20  handlers 
of  dried  prvuies  produced  in  Cahfomia 
subject  to  regulation  under  the 
marketing  order,  and  approximately 
1 ,360  producers  in  the  regulated  area.  In 
addition,  at  least  two  importers  of  dried 
prunes  are  subject  to  import  regulations 
and  will  be  affected  by  this  action. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  handlers  and  producers  of 
Cahfomia  dried  prunes  may  be 
classified  as  small  entities.  The  majority 
of  the  importers  of  dried  prunes  may 
also  be  classified  as  small  entities. 

This  rule  revises  §  993.601  of 
Subpart — Grade  Regulations  and  is 
based  on  a  unanimous  recommendation 
of  the  Committee  and  other  available 
information. 

Paragraphs  (a)  and  (b)  of  §  993.49  of 
the  marketing  order  provide  the 
Secretary  the  authority  to  modify  the 
minimum  standards  for  natural 
condition  prunes  received  from 
producers  and  dehydrators  (inbound 
inspection).  Likewise,  paragraphs  (a) 
and  (b)  of  §  993.50  provide  the  Secretary 
authority  for  the  modification  of  the 
minimum  standards  for  prunes  that  are 
shipped  or  otherwise  disposed  of  by  a 
handler  (outbound  inspection). 
Whenever  a  regulation  is  established 
that  increases  grade  requirements,  it 
normally  applies  to  bodi  natiu-al 
condition  (unprocessed)  primes  and 
processed  (cleaned  or  treated  with  water 
or  steam).pnmes.  Minimum  grade 
standards  are  specified  under  §  993.97 
and  have  been  modified  in  the  rules  and 
regulations  under  §§  993.149  and 
993.150. 

Under  current  procedures  for 
handling  and  scoring  (inspecting) 
prunes,  clusters  of  brown  rot  affected 
prunes  are  removed  from  inbound 
samples  during  the  initial  grading 
process  and  are  not  scored  against  the 
lot.  However,  single  prunes  affected 


with  brown  rot  are  often  not  removed 
during  initial  grading  and  are 
subsequently  scored  as  defective  during 
inspection.  For  both  incoming  and 
outgoing  prune  inspections,  the 
combined  defect  allowance,  which 
includes  mold,  imbedded  dirt,  insect . 
infestation  and  decay,  cannot  exceed  5 
percent. 

There  has  been  a  high  incidence  of 
brown  rot  infection  in  the  1992  and 
1993  California  prune  crops.  Brown  rot 
is  caused  by  two  closely  related  fungi  in 
the  blossoms  and  fruit  of  prunes  and 
other  stone  fruits.  Success  of  treatment 
varies,  making  control  of  brown  rot  very 
difficult.  Previously  infected  orchards 
are  more  susceptible  to  re-infection, 
and,  thus,  a  reoccurrence  of  brown  rot 
in  the  1994  prune  crop  is  expected. 

Harvested  prunes  affected  by  brown 
rot  cannot  be  marketed  as  prunes  and, 
thus,  have  no  value  to  handlers,  since 
even  blending  them  with  good  prunes 
for  the  manufacture  of  prune  products, 
such  as  prune  juice  and  concentrate, 
yields  an  imacceptable  flavor. 

Because  of  the  expected  high 
incidence  of  prunes  affected  by  brown 
rot  in  the  1994  crop,  the  Committee  met 
on  December  8, 1993,  and  unanimously 
recommended  establishing  a  separate 
defect  tolerance  of  3  percent  for  brown 
rot  to  be  included  in  the  current  5 
percent  combined  defects  tolerance  for 
mold,  imbedded  dirt,  insect  infestation 
and  decay.  Finally,  the  Committee 
recommended  that  the  new  tolerance  be 
applied  to  both  inbound  and  outbound 
insi>ections.  This  rule  will  have  the 
effect  of  lowering  the  brown  rot 
tolerance  from  the  current  maximum  of 
5  percent  (assuming  no  other  defects)  to 
a  ma.ximum  of  3  percent. 

The  Committee  believes  the  addition 
of  specific  brown  rot  tolerances  will 
encourage  growers  to  improve  their 
cultural  practices  to  reduce  the 
incidence  of  brown  rot  in  their  1994 
crops.  In  addition,  notification  of  the 
new  requirements  early  in  the  growing 
season  would  provide  growers  with 
sufficient  time  to  implement  cultural 
practices  that  should  reduce  the 
incidence  of  brown  rot  in  their  prunes. 
The  California  prune  industry  will 
benefit  through  increased  sales,  which 
is  expected  to  improve  growers'  returns. 
Handlers  will  benefit  by  paying  for 
fewer  prunes  that  have  no  value  and  by 
lowering  their  sorting  costs.  Finally,  this . 
rule  will  result  in  a  consistently  higher 
quality  product  being  shipped,  which 
will  benefit  consumers. 

This  tolerance  also  applies  to 
imported  prunes.  Section  8e  of  the  Act 
requires  that  whenever  grade,  size, 
quality  or  maturity  requirements  are  in 
effect  for  dried  prunes  under  a  domestic 


marketing  order,  imported  dried  prunes 
must  meet  the  same  or  comparable 
requirements.  Because  this  final  rule 
establishes  an  additional  tolerance  for 
dried  prunes  under  the  domestic 
handling  regulation,  a  corresponding 
change  to  the  import  prune  regulation  (7 
CFR  part  999.200)  is  also  included  in 
this  rule. 

The  Committee  recommended  that 
this  rule  become  effective  by  early  July 
1994,  to  ensure  that  implementation  be 
in  place  by  the  begiiming  of  the  1994- 
95  crop  year,  which  begins  August  1, 
1994. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  May  18.  1994.  (59  FR 
25841).  Comments  on  the  proposed  rule 
were  invited  fi-om  interested  persons 
until  June  17.  1994.  No  comments  were 
received. 

After  consideration  of  all  available 
mformation.  it  is  found  that  the  action, 
as  hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

In  accordance  with  section  8e  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  was 
unanimously  recommended  by  the 
Committee;  (2)  the  1994-95  crop  year 
begins  August  1. 1994.  and  this  rule 
should  be  effective  promptly  to  cover  as 
many  of  the  1994-95  season  prunes  as 
possible;  and  (3)  the  proposed  rule 
provided  a  3a-day  comment  period  and 
no  comments  were  received. 

List  of  Subiects 

7  CFR  Part  993 

Marketing  agreements.  Plums.  Prunes. 
Reporting  and  recordkeeping 
requirements 

7  CFR  Part  999 

Import  regulations.  Dates.  Filberts. 
Prunes.  Raisins.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  993  and  999  an- 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  993  and  999  continues  to  read  as 
follows: 

Authorit}-:  7  U.S.C.  601-674 


PAflT  99^— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

2.  Paragraph  (a)  of  §  993.601  is  revised 
to  read  as  follows: 

§  993.601    More  restrictive  grade 
regulation. 

(a)  Incoming  and  outgoing  regulation. 
Whenever  the  estimated  season  average 
price  to  producers  for  prunes  does  not 
exceed  the  parity  level  specified  in 
section  2{1)  of  the  act.  the  minimum 
standards  which  handlers'  receipts  of 
natural  condition  prunes  are  required  to 
meet  pursuant  to  §  993.49(a)  shall  be  the 
standards  specified  in  §  993.49(a)  and 
§  993.97(1).  and  the  nunimum  standards 
which  handlers'  shipifients  or  other 
final  dispositions  of  prunes  are  required 
to  meet  pursuant  to  §  993.50(a)  shall  be 
the  applicable  standards  set  forth  in 
§  993.97  Exhibit  A;  minimum  standards. 
except  that  the  following  revised 
tolerance  allowances  shall  apply  in  lieu 
of  the  tolerance  allowances  prescribed 
in  paragraphs  I  C(2).  II  C(3).  I  C(5)  and 
II  C(6)  of  §  993.97  as  follows: 

(1)  The  combined  tolerance  allowance 
for  off-color,  inferior  meat  condition, 
end  cracks,  fermentation,  skin  or  flesh 
damage,  scab,  burned,  mold,  imbedded 
dirt,  insect  infestation,  and  decay  shall 
not  exceed  fifteen  percent  (15%).  except 
that  the  first  eight  percent  (8%)  of  end 
cracks  shall  be  given  one-half  value  and 
any  additional  percentage  of  end  cracks 
shall  be  given  full  value. 

(2)  The  combined  tolerance  allowance 
for  mold,  brown  rot.  imbedded  dirt, 
insect  infestation,  and  decay  shall  not 
exceed  five  percent  (5%),  and.  within 
such  tolerance,  brown  rot  shall  not 
exceed  three  percent  (3%). 


Dated:  July  21. 1994. 
Terry  C.  Long. 

Acting  Deputy  Director.  Fmitand  Vef^vtatth- 
Division. 

(FR  Doc.  94-18214  Filed  7-26-94;  8:45  ami 
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PART  99a-SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

3,  Section  999.200  is  amended  by 
revising  paragraph  C.(3)  of  Exhibit  A— 
Grade  Requirements  to  read  as  follows: 

§999.200    Regulation  goveming  the 
importation  of  prunes. 


Exhibit  A 

Gmde  Requintments 


(3)  The  combined  tolerance  allowance 
for  mold,  brown  rot.  imbedded  dirt, 
insect  infestation,  and  decay  shall  not 
exceed  five  percent  (5%).  and.  within 
such  tolerance,  brown  rot  shall  not 
exceed  three  percent  (3%). 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Waiver  of  the  Nonmanufacturer 
Rule  for  television  receiving  sets  and 
compact  disc  players. 

summary:  The  Small  Business 
Administration  (SB A)  is  establishing  a 
waiver  of  the  Nonmanufacturer  Rule  for 
television  receiving  sets  and  compact 
disc  players.  The  basis  for  a  waiver  for 
these  classes  of  products  is  that  there 
are  no  small  business  manufacturers  or 
processors  available  to  supply  them  to 
the  Federal  Government.  The  effect  of 
these  waivers  is  to  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program  for  television  receiving  sets 
or  compact  disc  players. 
EFFECTIVE  DATE:  July  27.  1994.  This  class 
waiver  applies  to  all  solicitations  dated 
on  or  after  July  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Parker.  Procurement  .Analyst.  US. 
Small  Business  Administration.  409  3rd 
Street.  SVV..  Washington  DC.  20416.  Tel 
(202) 205-6465. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656.  enacted  on  November  15. 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  e.xisting 
regulation  tliat  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  the  SBA  8(a)  Program  must  provide 
the  products  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  which  implement  this 
requirement  are  found  at  13  CFR 
121.906(b)  and  121.1106(b).  Section 
8(a)(17)(B)(iv)(II).  15  U.S.C. 
637(a)(17)(B)(iv){II).  provides  for  waiver 
of  this  requirement  by  SBA  for  any  . 
"class  of  products"  for  which  there  are 
no  small  business  manufacturers  or 
processors  available  to  participate  iji  the 
Federal  procurement  market.  To  be 
considered  available  to  participate  in 
the  Federal  procurement  market  on 
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these  classes  of  prbducts,  a  small 
business  manufacturer  must  have 


submitted  a  propc 
solicitation  or  rec^ 
the  Federal  Cover 
24  months.  The  S^ 
products"  based 


for  a  contract 
iived  a  contract  from 
lent  within  the  last 
^A  defines  "class  of 
two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  Standi  ird  Industrial 
Classification  Mar  ual,  and  the  second  is 
the  Product  and  Si  srvice  Code 
established  by  the  Federal  Pro<:urement 
Data  System. 

The  SBA  was  or  ginally  asked  to 
process  15  class  w  livers  of  these 
Nonmanufacturer  Rule,  and  sources 
were  found  for  all  but  these  remaining 
two  classes:  (1)  T«  evision  receiving  sets 
and  (2)  compact  d  sc  players. 

Regarding  televi  sion  receiving  sets, 
the  SBA  sought  sn  all  business  sources 
by  contacting  the  ( General  Services 
Administration's  Federal  .StSpply 
Service  in  Fort  Wt  rth.  Texas.  The  SBA 
also  researched  its  Procurement 
Automated  Source  System  (PASS)  and 
the  Thomas  Regist  »r.  In  addition,  SBA 
published  a  notice  seeking  potential 
sources  in  the  Ma]  6,  1994,  Commerce 
Business  Daily  ant  an  inteqt  to  grant  a 
class  waiver  in  the  April  22,  1994, 
Federal  Register.  19  FT?  19150.  After  a 
15-day  comment  period,  two  comments 
were  received  received. 

Both  comments  regarded  the 
existence  of  a  sma  1  business 
manufactxirer  of  h(  alth  care  televisions. 
These  televisions  ire  wall-  or  ceiling- 
mounted  and  are  r  ormally  used  in 
hospitals,  nursing  lomes  and  dialysis 
facilities.  Althougi  health  care 
televisions  may  b«  purchased  and  used 
by  individuals  in  tpeir  homes,  these 
televisions  are  not  normally  used  in 
households  for  hoi  ae  entertainment. 
Two  marketing  fin  ns  for  these 
televisions  confirmed  that  these 
televisions  cu«  not  considered 
household  items  a  id  are  not  marketed 
to  individuals  for  I  lome  entertainment. 
After  reviewing  thi ;  marketing 
information  for  heiillh  care  televisions, 
it  has  become  app^  rent  that  they  are  in 
a  different  categor '  from  household 
television  receivin ;  sets. 

Based  on  the  ab<  ence  of  small 
business  manufact  jrers,  SBA  is 
establishing  a  clasi  waiver  for  television 
receiving  sets  (SIC  code  3651.  PSC  code 
7730)  pursuant  to  iection 
8(a)(17)(B)(iv)(ii)  o  "the  Small  Business 
Act,  15  U.S.C  637  a)(17)(B)(iv)(Il).  The 
effect  of  this  class  vaiver  is  to  allow 
otherwise  qualifie(  regular  dealers  to 
supply  the  produc  s  of  any  domestic 
manufacturer  on  a  Federal  contract  set 
aside  for  small  bus  inesses  or  awarded 
through  the  SBA  8  a)  Program  for 
household  televisi  m  receiving.  This 


waiver  will  be  in  effect  indefinitely,  but 
is  subject  to  review  by  SBA. 

Regarding  compact  disc  players,  the 
SBA  sought  small  business  sources  by 
contacting  the  General  Services 
Administration's  Federal  Supply 
Service  in  Fort  Worth,  Texas.  The  SBA 
also  researched  the  PASS  and  the 
Thomas  Register.  In  addition,  SBA 
published  a  notice  seeking  potential 
sources  in  the  May  9, 1994,  Commerce 
Business  Daily  and  an  intent  to  grant  a 
class  waiver  in  the  April  22, 1994, 
Federal  Register,  59  FR  19150.  After  a 
15-day  comment  period,  no  comments 
were  received. 

Based  on  the  absence  of  small 
business  manufacturers,  SBA  is 
establishing  a  class  waiver  for  compact 
disc  players  (SIC  code  3651,  PSC  code 
7730)  pursuant  to  the  statutory  authority 
cited  above.  The  effect  of  this  class 
waiver  is  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manu^cturer  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program 
for  compact  disc  players.  This  waiver 
vidll  be  in  effect  indefinitely,  but  is 
subject  to  review  by  SBA. 

Dated:  )uly  19,  1994. 
Thomas  A.  Dumansq. 

Associate  Administrator  for  Government 
Contracting. 

(FR  Doc  94-18066  Piled  7-26-94:  8:45  ami 
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13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Waiver  of  the  Nonmanufacturer 
Rule  for  office  copiers. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  establishing  a 
waiver  of  the  Nonmanufacturer  Rule  for 
office  copiers.  The  basis  for  a  waiver  for 
office  copiers  is  that  there  are  no  small 
business  manufacturers  or  processors 
available  to  supply  them  to  the  Federal 
GovemnSfent.  The  effect  of  this  waiver  is 
to  allow  otherwise  qualified  regular 
dealers  to  supply  the  products  of  any 
domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program 
for  office  copiers. 

EFFECTIVE  DATES:  July  27, 1994.  This 
class  waiver  applies  to  all  soficitations 
dated  on  or  after  July  27,  1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  Parker,  Procurement  Analyst,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  S\V.,  Washington.  DC  20416,  Tel: 
P02)  205-6465. 


SUPPI.EMENTARV  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracis  set  aside  for  small  businesses 
or  the  SBA  8(a)  Program  must  provide 
the  products  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  which  implement  this 
requirement  are  found  at  13  CFR 
121.906(b)  and  121.1106(b).  Section 
8(a)(17)(B)(vi)(II)  of  the  Small  Business 
Act,  15  U.S.C.  637(a)(17)(B)(iv)(II). 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business        ^ 
manufacturers  or  processors  available  to 
particifute  in  the  Federal  procurement 
market.  To  be  considered  available  to 
participate  in  the  Federal  prociu-emejit 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  horn 
the  Federal  Government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  Standard  Industrial 
Classification  Manual,  and  the  second  is 
the  Product  and  Service  Code 
established  by  the  Federal  Procurement 
Data  System. 

The  SBA  was  originally  asked  to 
process  a  request  for  a  class  waiver  of 
the  Nonmanufacturer  Rule  for  copiers. 
After  discussions  with  the  General 
Services  Administration's  Office  of 
Scientific  Equipment  Commodity 
Center,  this  was  modified  to  be  copiers/ 
duplicating  equipment.  The  SBA  then 
searched  the  Procurement  Automated 
Source  System  (PASS)  and  Thomas 
Register  and  published  a  notice  seeking 
potential  sources  in  the  Commerce 
Business  Daily.  In  addition,  SBA 
published  a  notice  of  intent  to  grant  a 
class  waiver  of  the  Nonmanufacturer 
Rule  in  the  March  15, 1994,  Federal 
Register,  59  FR  11938  (1994).  After  a  15- 
day  comment  period,  two  comments 
were  received.  Both  comments  regarded 
the  existence  of  a  small  business 
manufacturer  of  duplicators. 

The  comment  fitim  a  Federal  agency 
informed  SBA  of  the  existence  of  a 
small  business  which  manufactures 
office  duplicators.  The  second  comment 
was  from  a  small  business  manufacturer 
of  spirit  duplicators  and  stencil/ 
mimeograph  duplicators,  which  they 
routinely  provide  to  the  Federal 
Government.  Their  duplicators  use 
liquid  ink  and  spirit  fluid  to  produce 


duplicates,  and  when  compared  with 
office  copiers,  their  duplicators  are  slow 
and  labor  intensive.  Due  to  their  speed 
and  labor  intensive  nature,  these 
duplicators  tend  to  be  marketed 
primarily  to  churches  and  schools,  and 
are  intended  for  relatively  low  volume 
work.  The  firm's  marketing 
representative  informed  SBA  that  these 
duplicators  are  not  in  direct  competition 
with  office  copiers. 

After  reviewing  the  marketing 
information  for  these  duplicators,  it 
became  apparent  that  these  products  are 
in  a  different  category  than  office 
copiers.  For  these  reasons,  the  class  of 
products  which  is  being  waived  from 
the  Nonmanufacturer  Rule  is  more 
narrowly  defined  to  include  only  office 
copiers.  All  types  of  duplicating 
equipment  are  excluded  from  this  class 
waiver. 

Based  on  the  above  information.  SBA 
is  establishing  a  waiver  for  office 
copiers  (SIC  code  3579,  PSC  code  3610) 
pursuant  to  Section  8(a)(17)(B)(iv)(II)  of 
the  Small  Business  Act,  15  U.S.C. 
636(a)(17)(B)(iv)(II).  The  effect  of  this 
class  waiver  is  to  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program  for  office  copiers.  This 
waiver  vdll  be  in  effect  indefinitely,  but 
is  subject  to  periodic  review  by  the  SBA. 

Dated:  July  19, 1994 
Thomas  A.  Dumaresq, 

Associate  Administrator  for  Covernnwnl 
Contracting. 

IFR  Doc.  94-18068  Filed  7-26-94;  8:45  ami 
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13  CFR  Part  121 

Small  Business  Size  Standards;     . 
Termination  of  Waiver  of  the 
Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Termination  of  waivers  of  the 
Nonmanufacturer  Rule  for  two  classes  of 
metal  products  and  the  retention  of 
waivers  for  five  classes  of  metal 
products. 

SUMMARY:  The  first  purpose  of  this 
document  is  to  announce  that  the  Small 
Business  Administration  (SBA)  is 
terminating  the  waiver  of  the 
Nonmanufacturer  Rule  for:  (1)  Bars  and 
rods,  high  nickel  alloy,  aluminum, 
nickel-copper,  nickel-copper-aluminum, 
copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass;  and  (2) 
Structural  shapes,  angles,  channels,  tees 
and  zees,  aluminum  and  high  nickel 
alloy.  The  decision  to  terminate  these 


waivers  of  the  Nonmanufacturer  Rule  is 
based  on  evidence  provided  to  tlie  SBA 
that  there  is  a  small  business  which 
manufactures  items  within  these  classes 
of  products.  This  small  business  is 
available  to  provide  items  within  each 
class  to  the  Federal  government. 
Terminating  these  waivers  will  require 
recipients  of  contracts  set  aside  for 
small  or  8(a)  businesses  to  provide  the 
products  of  domestic  small  business 
manufacturers  or  processors  where 
these  classes  of  products  are  required. 

The  second  purpose  of  this  document 
is  to  announce  that  SBA  is  retaining 
class  waivers  for:  (1)  Bars  and  rods,  high 
nickel  alloy;  (2)  plate  sheet,  strip  and 
foil,  stainless  steel  and  high  nickel 
alloy;  (3)  wire,  nonelectrical,  high  nickel 
alloy;  (4)  plate,  sheet  and  strip,  nickel- 
copper,  nickel-copper-aluminiun, 
copper-nickel,  and  copper;  and  (5)  sheet 
and  plate  aluminum  products.  The 
effect  of  retaining  these  class  waivers  is 
that  small  businesses  which  receive 
either  small  business  set-aside  or  SBA 
8(a)  Program  contracts  for  these 
products  awards  may  provide  the 
products  of  any  domestic  manufacturer 
or  processor. 

EFFECTIVE  DATE:  July  27,  1994.  The 
terminations  effectuated  by  this  notice 
apply  to  all  solicitations  dated  on  or 
after  October  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Parker,  Procurement  Analyst, 
phone  (202) 205-6465. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15. 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
requirement  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  tlie  SBA  8(a)  Program  must  provide 
the  products  of  small  business 
manufacturers  or  processors.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b). 

Section  210  of  Public  Law  101-574 
further  amended  the  Small  Business  Act 
to  allow  for  waivers  for  classes  of 
products  for  which  there  are  no  small 
business  manufacturers  or  processors 
"available  to  participate  in  theFederal 
procurement  market."  15  U.S.C 
637(a)(17)(B)(iv)(II). 

Decision  to  terminate  two'  class 
waivers: 

1.  SBA  announced  its  decision  to 
grant  a  class  waiver  for  bars  and  rods, 
high  nickel  alloy,  aluminum,  nickel- 
copper,  nickel-copper-aluminum, 
copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass  in  the  Federal 
Register  on  May  15,  1991,  56  FR  22306. 
Recently,  the  Defense  Logistics  Agency's 
(DL.A)  Defense  Industrial  Supply  Center 


(DISC)  brought  to  SBA's  attention  the 
existence  of  a  small  business 
manufacturer  for  items  within  this  class 
of  products.  Based  on  this  information, 
a  notice  of  the  Agency's  intent  to 
terminate  this  waiver  and  waivers  for 
six  other  classes  of  products  was 
published  in  the  Federal  Register  on 
January  10,  1994,  59  FR  1360.  The 
notice  allowed  thirty  days  for  a 
comment  period. 

The  comments  received  from  the 
small  businesses  and  DLA  were  similar 
to  each  other.  They  agreed  that  a  small 
business  exists  which  manufactures 
items  in  this  class  of  products.  However, 
they  believed  they  may  not  be  able  to 
supply  all  of  their  potential 
procurement  requirements  with  items 
manufactured  by  the  small  business. 
According  to  the  SBA's  published 
regulations.  58  FR  48954  (1993), 
'■(u)pon  receipt  by  the  SBA  of  evidence 
that  a  small  business  manufacturer  or 
processor  exists  in  the  Federal  market 
for  a  waived  class  of  products,  the 
waiver  shall  be  terminated  by  the 
Associate  Administrator  for 
(Government  Contracting)."  Based  on 
this  regulation,  the  SBA  is  required  to 
terminate  the  class  waiver  for  this  class 
of  products. 

Therefore,  the  waiver  previously 
granted  for  bars  and  rods,  high  nickel 
alloy,  aluminum,  nickel-copper,  nickel- 
copper-aluminum,  copper,  copper- 
nickel,  aluminum-bronze,  and  naval 
brass  (Product  and  Service  Code  (PSC) 
9530,  Standard  Industrial  Classification 
Code  (SIC)  3356)  is  terminated,  effective 
ninety  days  from  the  date  of  this  notice. 
Small  business  set-aside  or  SBA  8(a) 
Program  contracts  for  this  class  of 
products  may  rely  on  this  waiver  where 
the  solicitation  is  dated  before  the 
ninetieth  day  after  the  date  of  the 
Federal  Register  publication  of  this 
termination. 

2.  SBA  announced  its  decision  to 
grant  the  waiver  for  structural  shapes, 
angles,  channels,  tees  and  zees, 
aluminum  and  high  nickel  alloy  in  the 
Federal  Register  on  Mav  15.  1991,  56 
FR  22306.  The  DISC  brought  to  SBA's 
attention  the  existence  of  a  small 
business  manufacturer  few  items  within 
this  class  of  products.  Based  on  this 
information,  a  notice  of  the  Agency's 
intent  to  terminate  this  waiver  was 
published  in  the  Federal  Register  on 
January  10,  1994,  59  FR  1360.  The 
notice  allowed  thirty  days  for  a 
comment  period. 

The  comments  received  from  the 
small  businesses  and  DLA  were  similar 
to  each  other.  They,  agreed  that  a  small 
business  exists  which  manufactures 
items  in  this  class  of  products.  However, 
they  believed  they  may  not  be  able  to 
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supply  all  of  their  pJotential 
prociuement  requirements  with  items 
manufactured  by  the  small  business. 

According  to  the  SBA's  published 
regulations.  58  FR  4»954  (1993), 
"(u)pon  receipt  by  the  SBA  of  evidence 
that  a  small  busines  s  manufacturer  or 
processor  exists  in  t  le  Federal  market 
for  a  waived  class  o  products,  the 
waiver  shall  be  tern  inated  by  the 
Associate  Administ  ator  for 
(Government  Contrccting)."  Based  on 
this  regulation,  the  SBA  is  required  to 
terminate  the  class  i  i/aiver  for  this  class 
of  products. 

Therefore,  the  wa  ver  previously 
granted  for  structun  1  shapes,  angles, 
channels,  tees  and  z  ses,  aluminum  and 
high  nickel  alloy  (PI  ;C  9540,  SIC  3354) 
is  terminated,  effect  ve  ninety  days  from 
the  date  of  this  notic  e.  Small  business 
set-aside  or  SBA  8(aj  Program  contracts 
for  this  class  of  prooucts  may  rely  on 
this  waiver  where  tUe  solicitation  is 
dated  before  the  ninetieth  day  after  the 
date  of  the  Federal  1  Register  publication 
of  this  termination. 

Retention  of  five  c  lass  waivers: 

The  second  part  o  this  announcement 
addresses  the  decisii  >n  to  retain  waivers 
for  five  classes  of  pn  Klucts  which  were 
proposed  for  termination  in  the  Federal 
Register  on  January  10,  1994,  59  FR 
1360.  Those  five  clai  ses  are:  (1)  Bars 
and  rods,  high  nicke  alloy  (PSC  9510, 
SIC  3312);  (2)  Plate,  iheet,  strip  and  foil, 
stainless  steel  and  h:  gh  nickel  alloy 
(PSC  9515,  SIC  3312  ;  (3)  Wire, 
nonelectrical,  high  ii  ickel  alloy  (PSC 
9525.  SIC  3356);  (4)  'late,  sheet  and 
strip,  nickel-copper,  nickel-copper- 
aluminum,  copper-nickel,  and  copper 
(PSC  9535,  SIC  3353  ;  and  (5)  Sheet  and 
plate  aluminum  pro<  ucts  (PSC  9535, 
SIC  3353). 

The  SBA  originall  '  annoimced  its 
decision  to  grant  cla:  s  waivers  of  the 
Nonmanufacturer  Ri  le  for  these  five 
classes  of  products  ii  i  the  Federal 
Re^er  on  May  15,  1991,  56  FR  22306. 
While  researching  SI  >A's  Procurement 
Automated  Source  S ^stem  (PASS)  on  a 
related  issue,  SBA  b<  came  aware  of  the 
possible  existence  of  small  business 
manufacturers  for  ite  ms  within  each  of 
these  classes  of  prod  icts.  After  the 
Federal  Register  ann  Duncement  on 
January  10, 1994,  of  i  in  intent  to 
terminate  these  class  js  of  products,  the 
SBA  received  coram*  nts  from  several 
small  businesses  and  DLA  regarding  this 
matter.  All  parties  ur  jed  that  SBA  not 
terminate  waivers  foi  these  five  classes 
of  products  on  the  ba  sis  that  doing  so 
would  adversely  affe  :t  both  the  Federal 
procurement  process  for  these  items  and 
the  existing  supplier!  for  those 
products.  Also,  we  learned  that  the 
production  capabiliti  ss  of  the  small 
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business  manufactiuers  of  these 
products  is  severely  limited  in  quantity 
and  product  type.  Based  on  these 
comments,  the  SBA  will  retain  the  class 
waivers  for  these  classes  of  products. 

Dated:  July  19, 1994. 

Thomas  A.  Diunaresq, 

Associate  Administrator  for  Government 
Contracting. 

(PR  Doc.  94-18069  Filed  7-26-94:  8:45  am) 

BILLING  CODE  802S-01-M 


13  CFR  Part  121 

Small  Business  Size  Standards;  Surety 
Bond  Guaranty  Assistance  Program 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule;  correction. 

SUMMARY:  SBA  is  correcting  the 
numbering  of  its  final  rule  identifying  a 
new  size  standard  for  the  Surety  Bond 
Guaranty  Program,  which  was 
published  in  the  Federal  Register  on 
June  1,  1994  (59  FR  28231). 
EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  Tel:  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  On  June  1. 
1994,  SBA  promulgated  a  final  rule 
amending  the  size  standard  in  13  CFR 
121.802  for  its  Surety  Bond  Guaranty 
Program  (59  FR  28231).  The  amended 
regulatory  text  was  designated  a 
paragraph  (a)(3)  of  §  121.802.  However, 
in  a  previous  amendment  of  §  121.802, 
which  contains  size  standards  for  SBA 
financial  assistance,  SBA  had 
promulgated  a  new  size  standard  for 
Small  Business  Investment  Company 
assistance  by  dividing  the  text  of 
paragraph  (a)(2)  into  two  separate 
paragraphs,  paragraph  (a)(2)  for 
development  company  assistance  and 
paragraph  (a)(3)  for  SBIC  assistance,  and 
redesignating  paragraph  (a)(3), 
containing  the  size  standard  for  surety 
bond  guaranty  assistance,  as  paragraph 
(a)(4).  When  promulgating  its  final  rule 
amending  the  surety  bond  guaranty  size 
standard,  however,  SBA  inadvertently 
identified  the  amended  regulatory  text 
as  paragraph  (a)(3). 

This  correction  properly  designates 
the  amended  regulatory  text  concerning 
surety  bond  guarantees  as  paragraph 
(a)(4). 

Correction  of  Publication 

§121.80    [Corrected] 

In  the  second  column  on  page  28234 
of  the  June  1, 1994  Federal  Register,  the 

amendatory  instruction  #2  is  amended 
by  correcting  the  reference  to 
'•paragraph  (a)(3)"  to  read  "paragraph 


(a)(4)"  and  the  amended  regulatory  text 
incorrectly  designated  as  paragraph 
(a)(3)  is  redesignated  as  paragraph  (a)(4). 

Dated:  July  20, 1994. 
Erskine  B.  Bowies, 

Administrator. 

(FR  Doc.  94-18158  Filed  7-26-94;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-99-AD;  Amendment 
39-8981;  AD  94-15-10] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR  42-300  and  ^20  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Aerospatiale  Model 
ATR42-300  and  -320  series  airplanes. 
This  action  requires  an  inspection  to 
verify  that  the  cables  supplying  power 
to  the  aileron  trim  are  adequately 
protected  and  to  detect  any  damage  to 
these  cables.  This  amendment  also 
requires  installation  of  protective 
sleeves  on  unprotected  cables,  and 
replacement  of  damaged  cables.  This 
amendment  is  prompted  by  reports  of  a 
short  circuit  of  these  cables  due  to  worn 
protective  sleeves.  The  actions  specified 
in  this  AD  are  intended  to  prevent  short 
circuiting  of  the  cables  that  supply 
power  to  the  aileron  trim,  which  could 
lead  to  loss  of  aileron  trim  control. 
DATES:  Effective  August  11, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  11, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  26,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
99-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAa,  Transport  Airplane  Directorate. 


1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de.l'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
^thority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Aerospatiale  Model 
ATR42-300  and  -320  series  airplanes. 
The  DGAC  advises  that  the  cables  that 
supply  power  to  the  aileron  trim  short- 
circuited  on  an  in-service  airplane. 
Investigation  revealed  that  the 
protective  sleeve  on  these  cables  was 
worn.  Short  circuiting  of  the  cables  that 
supply  power  to  the  aileron  trim,  if  not 
corrected,  could  result  in  loss  of  aileron 
trim  control 

Avions  de  Transport  Regional  has 
issued  Service  Bulletin  ATR42-27- 
0070,  dated  December  20. 1993,  which 
describes  procedures  for  visually 
inspecting  to  verify  that  the  protective 
sleeve  on  the  cables  that  supply  power 
to  the  aileron  trim  adequately  protect 
the  cables,  and  to  detect  damaged 
cables.  This  service  bulletin  also 
contains  instructions  for  replacing 
damaged  cables  with  cables  that  have 
been  modified  in  accordance  with 
Avions  de  Transport  Regional  Service 
Bulletin  ATR42-27-0014,  Revision  2, 
dated  December  20,  1993.  This  latter 
service  bulletin  describes  procedures  for 
installation  of  protective  sleeves 
(Modification  A0014)  pn  cables  that  are 
not  adequately  protected.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
Airworthiness  Directive  94-004-054(B). 
dated  January  5. 1994.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  aileron  trim  control  due 
to  a  short  circuit  in  the  cables  that 
supply  power  to  the  aileron  trim.  This 
AD  requires  visually  inspecting  to  verify 
that  the  cables  that  supply  power  to  the 
aileron  trim  are  adequately  protected, 
and  to  detect  damaged  cables;  replacing 
damaged  cables  with  cables  that  have 
been  previously  modified;  and  installing 
protective  sleeves  on  unprotected 
cables.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

This  AD  applies  only  to  airplanes 
having  manufacturer's  serial  numbers 
003  through  072.  For  airplanes  having 
manufacturer's  serial  numbers  073  and 
subsequent,  a  glass  fabric  adhesive  tape 
has  been  applied  to  the  cables  prior  to 
delivery  of  the  airplane;  therefore,  these 
airplanes  are  not  subject  to  the  unsafe 
condition  addressed  by  this  AD  action. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-pub!ic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FA.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-99-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an    • 
emergency  regulation  under  DOT 
Regulator}'  PoUcies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 
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amended  by 

new  airworthiness 


§39.13    [AmeiHtod] 
2.  Section  39.13 
adding  the  followir  g 
directive: 

94-15-10  AEROSPAtlALE:  Amendment  39- 
8981.  Docket  94-  >JM-99-AD. 


i.n; 


!a 


tie 
t  im 


Applicability:  Mod<  1 
series  airplanes  havir 
numbers  003  through 
certificated  in  any  catfegory 

Compliance. 
accomplished  previoiisly 

To  prevent  loss  of 
to  short  circuiting  of 
power  to  the  aileron 
following: 

(a)  Within  90  days 
of  this  AD,  perform  a 
verify  that  the  cables, 
the  aileron  trim,  are  a 
accordance  with  Aviojis 
Regional  Service  Bull 
dated  December  20,  1 

(b)  If  the  cables  are 
no  further  action  is 

(c)  If  any  cable  is  n 
prior  to  further  flight, 
inspection  to  detect  dimage 
unprotected  cable,  in 
AvioDs  de  Transp)ort 
Bulletin  ATR42-27-O07O, 


ATR42-300  and  -320 
manufacturer's  serial 
372,  inclusive. 


Requii  ed  as  indicated,  unless 


<  f^er  the  effective  date 
risual  inspection  to 
which  supply  power  to 
ilequately  protected,  in 

de  Transport 
I  tin  ATR42-27-0070, 
U93. 

i  idequately  protected, 
ired  by  this  AD. 
adequately  protected, 
perform  a  visual 

to  the 
iccurdance  with 
ional  Service 
dated  December 


\V»  |U 


Fegi 


20,  1993. 

(1)  For  any  undamaied 
days  after  the  effectiv< 
protective  sleeves 
the  undamaged,  unprotected 
accordance  with  Aviops 
Regional  Service  Bull 
Revision  2,  dated  December 

(2)  For  any  damaget 
flight,  replace  the  da 
accordance  with  Aviohs 
Regional  Service  BulU 
dated  December  20, 
has  been  previously 
A0014)  in  accordance 
Transport  Regional 
27-0014,  Revision  2 


( com  jl: 


1993. 

(d)  An  alternative 
adjustment  of  the 
provides  an  acceptabli 
used  if  approved  by  t 
Standardization  Branc)i 
Transport  Airplane  D 
shall  submit  their 
appropriate  FAA  Prin( 
Inspector,  who  may 
send  it  to  the  Manager 
Branch.  ANM-1 13 


IV  I 


Note:  Information 
of  approved  altemati 
compliance  with  this 
obtained  from  the  Stai^dardization 
ANM-n3. 


(e)  Special  flight  perpi 
accordance  with 
of  the  Federal  Aviatioi 
21.197  and  21.199)  to 
a  location  where  the 
can  be  accomplished 

(f)  The  inspection 
done  in  accordance 
Transfwrt  Regional  S 
27-0070.  dated 


I  ar  d 
I  wi;h 

Sei  v 


Decern  jer 


leron  trim  control  due 
cables  that  supply 
,  accomplish  the 


cable:  Within  90 
dale  of  this  AD,  install 
ificatiOD  A0014)  on 

cable,  in 
de  Transport 
4tin  ATR4  2-27-001 4. 
20,  1993. 
cable:  Prior  to  further 
iged  cable  in 

de  TransfKJrt 
tin  ATR42-27-0070, 
with  cabling  that 
rr  odified  (Modification 
with  Avions  de 
ice  Bulletin  ATR42- 
(Jated  December  20, 


1<93, 


ISe-v 


mpthod  of  compliance  or 
iance  time  that 
level  of  safety  may  be 
Manager, 
,ANM-113.FAA. 
ectorate.  Operators 

through  an 
ipal  Maintenance 

comments  and  then 
Standardization 


requests 


'  ac  d 


cc  nceming  the  existence 
methods  of 
if  any,  may  be 
Branch, 


VlD, 


its  mav  be  issued  in 

21.197  and  21.199 

Regulations  (14  CFR 

I  iperate  the  airplane  to 

n  quirements  of  this  AD 


replacement  shall  be 
Avions  de 

ice  Bulletin  ATR42- 
20,  1993.  The 


installation  shall  be  done  in  accordance  with 
Avions  de  Transport  Regional  Service 
Bulletin  ATR42-27-0014,  Revision  2,  dated 
December  20, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03,  France. 
Copies  may  be  insp>ected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
August  11, 1994. 

Issued  in  Renton,  Washington,  on  )u)y  18, 
1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Dot.  94-17856  Filed  7-26-94;  8:45  am) 
BILLING  CODE  4910-13-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Pari  1 

Risk  Disclosure  by  Futures 
Commission  Merchants,  Introducing 
Brokers,  Commodity  Pool  Operators 
and  Commodity  Trading  Advisors  to 
Customers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  amending  Appendix  A  of 
CFTC  rule  1.55(c)  adopted  by  the 
Commission  on  June  28, 1994,  to 
identify  the  United  Kingdom  and 
Ireland  as  additional  iurisdictions 
whose  relevant  regulatory  authorities 
have  adopted  the  generic  risk  disclosure 
statement  for  specified  products.  This 
order  is  issued  pursuant  to  the 
Commission's  recent  rulemaking 
amending,  among  other  provisions, 
CFTC  rule  1.55(c),  59  FR  34376  (July  5, 
1994),  to  permit  registrants  to  deliver  to 
customers  a  two- page  generic  risk 
disclosure  statement  that  may  be  used  to 
satisfy  the  CFTC's  risk  disclosure 
requirements  applicable  to  domestic 
and  foreign  commodity  futures  and 
commodity  options,  and  which  also  is 
intended  to  satisfy  the  risk  disclosure 
requirements  of  certain  foreign 
jurisdictions.  The  Commission  noted 
that  it  would  on  a  periodic  basis,  update 
the  listing  of  those  jurisdictions  that 
accept  the  generic  risk  disclosure 
document  as  meeting  specified 
disclosure  requirements. 
EFFECTIVE  DATE:  )uly  27,  1994. 


FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang,  Esq.,  Division  of  Trading  and 
Markets,  Commodity  Futiues  Trading 
Commission,  2033  K  Street,  N\V, 
Washington,  D.C.  20581;  telephone 
(202) 254-8955. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  28, 1994  the  Commission 
amended  rules  1.55(c),  33.7(a)  and 
190.10(c)  to  permit  registrants  to  deliver 
to  customers  a  generic  risk  disclosure 
statement  contained  in  new  Appendix  A 
of  CFTC  rule  1.55(c),  which  satisfies  risV 
disclosure  statement  requirenients 
contained  in  CFTC  rules  1.55(b),  33.7(b) 
and  190.10(c)  as  well  as  the  special 
disclosure  requirement  related  to 
futures-style  margining  of  the  options 
premium  permitted  on  certain  foreign 
exchanges.  As  the  generic  statement  was 
developed  in  cooperation  with  various 
international  regulators  and  is  intended 
to  satisfy  the  risk  disclosure 
requirements  of  certain  foreign 
jurisdictions  who  have  implemented  the 
language  of  this  risk  disclosure 
statement  in  their  jurisdictions  in 
accordance  with  their  domestic  law. 
Appendix  A  specifies  those 
jurisdictions  that  permit  the  use  of  the    . 
generic  risk  disclosure  statement  and 
the  products  for  which  the  statement 
may  be  used.  The  CFTC  noted  that  it 
would  amend  Appendix  A  on  a  periodic 
basis  to  provide  updated  information  in 
this  regard. 

Subsequent  to  the  publication  of  the 
generic  risk  disclosure  statement  in  the 
Federal  Register,  the  United  Kingdom 
Securities  and  Futures  Authority 
("SFA")  and  the  Central  Bank  of  Ireland 
(  "CBl")  on  July  11,  1994  confirmed  the 
conclusion  of  appUcable  national 
procedures  to  permit  the  statement  to  be 
used  to  satisfy  relevant  risk  disclosure 
obligations  within  their  jurisdictions. 
The  generic  risk  disclosure  statement 
addresses,  in  the  case  of  members  of  the 
United  Kingdom  SFA,  commodity 
futures,  options  on  commodity  futures, 
options  on  commodities  and  options  on 
securities,  and  in  the  case  of  members 
of  exchanges  whose  rules  have  been 
approved  by  the  CBI,  financial  futures 
and  options  on  financial  futures. 
Accordingly,  the  CFTC  is  amending 
Appendix  A  to  reflect  the  addition  of 
the  United  Kingdom  and  Republic  of 
Ireland  as  jurisdictions  in  which  the 
generic  risk  disclosure  statement  may  be 
used  to  satisfy  relevant  risk  disclosure 
requirements  for  the  products  specified. 

Finally,  the  Commission  is  clarifying 
the  entry  for  the  United  States  in 
Appendix  A  to  conform  the  text  in  the 
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enlr}^  to  the  text  of  the  Federal  Register 
preamble. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures.  Domestic 
exchange-traded  commodity  option 
transactions. 

Accordingly.  17  CFR  Part  1  is 
amended  as  set  forth  below: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la.  2,  2a,  4.  4a.  6. 6a. 
6b.  6c.  6d,  6e.  6f,  6g.  6h.  6i.  6),  6k.  61.  6m. 
6n.  6o.  6p,  7,  7a.  7b,  8,  9.  12,  12a,  12c.  13a.- 
13a-l.  16. 16a,  19.  21.  23  and  24. 

2.  Appendix  A  to  §  1.55(c)  is  amended 
by  revising  the  entry  for  the  "United 
States"  which  follows  the  text  of  the 
generic  risk  disclosure  statement  to  read 
as  set  forth  below,  and  by  adding  the 
following  entries,  after  the  "United 
States"  entry: 

§  1 .55    Distribution  of  "Risk  Disclosure 
Statennent"  by  futures  commission 
merchants  and  introducing  brokers. 

(c)  *   •    • 

Appendix  A  to  CFTC  Rule  1.55(c) — Generic 
Risk  Disclosure  Statement 

Risk  Disclosiire  Statement  for  Futures 
and  Options. 

•        •        *        •        • 

United  Stales:  commodity  futures,  options 
on  commodity  futures  and  options  on 
commodities  subject  to  the  Coratncdity 
Exchange  Act. 

United  Kingdom:  futures,  options  on 
futures,  options  on  commodities  and  options 
on  equities  traded  by  members  of  the  United 
Kingdom  Securities  and  Futures  Authority 
pursuant  to  the  Financial  Services  Act.  1986 

Ireland:  financial  futures  and  options  on 
financial  futures  traded  by  members  of 
futures  exchanges  on  exchanges  whose  rules 
have  been  approved  by  the  Central  Bank  of 
Ireland  under  Chapter  VlII  of  the  Centra! 
Bank  Act.  1989. 
•        '  *         •         *         * 

Issued  in  Washington.  D.C.  on  julv  2(i. 
1994  by  the  Commission. 
lean  A.  Webb, 

Secrvtary  of  the  Commission. 
IFR  Doc.  94-18159  Filed  7-26-94;  8:45  am] 
BILUNG  CODE  63S1-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

2t  CFR  Parts  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  SmithKline 
Beecham  Animal  Health,  to  VValco 
International,  Inc. 
EFFECTIVE  DATE:  July  27.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Fuyot,  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration.  7500  Standish 
PI..  Rockville.  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION: 
SmithKline  Beecham  Animal  Health. 
1600  Faoli  Pike.  West  Chester.  PA 
19380.  has  informed  FDA  that  it  has 
transferred  ownership  of.  and  all  rights 
cind  interests  in.  approved  NADA  065- 
488  to  Walco  International.  Inc.,  15 
West  Putnam.  Porterville,  CA  93257.  In 
addition.  VValco  has  not  previously  been 
listed  in  21  CFR  510.600(c)(1)  as  a 
sponsor  of  an  approved  NADA.  That 
section  is  amended  to  add  entries  for  the 
firm.  Furthermore,  in  the  Federal 
Register  of  October  8,  1991.  FDA 
published  a  document  to  refiect  a 
change  of  sponsor  from  Beecham 
Animal  Health  (Drug  labeler  code 
000029)  to  SmithKline  Beecham  Animal 
Health  (Drug  labeler  code  053571).  The 
current  21  CFR  522.1696a(b)(l)  and 
(b)(2)  does  not  reflect  that  change.  This 
document  removes  the  entry  for 
Beecham  in  21  CFR  522.1696a(b)  and 
adds  in  its  place  the  entry  for  VValco 
Intemationai.  Inc.,  the  new  sponsor. 
Accordingly,  tlie  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(l ! 
and  (c)(2)  and  21  CFR  522.1696a(b)(l) 
and  (b)(2)  to  reflect  those  changes. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  522 

Animal  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegaled  to 
the  Center  for  Veterinarj-  Medicine.  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFK 
part  510  continues  to  read  as  follows: 

Authority:  Sees  201,  301,  501.  502.  503. 
512.  701,  721  of  the  Feder.il  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321 .  331,  151.  352. 
353,  360b.  371.  379e). 

2.  Section  510.600  is  amende<l  m  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  enlr)-  for 
"VValco  International,  Inc."  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "049185"  to  read 
as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

*         •         «         •         » 

(c)  »   •   • 
(11*   •   * 


Firm  narne  and  address 


Drug 

latjeler 

code 


WaJco  Inle^naDonal,  Inc  .  15  West 
Putnam,  Porterville.  CA  93257 


049? 35 


(2)  •  •  • 


Drug  lat>eler 
code 


Firm  Name  and  address 


049185  Watoo  International.  Inc..  15 

West  Putnam.  Portervilie.  CA 
93257. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal   Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§522.16963    [Amended] 

4.  Section  522.1696a  Penicillin  G 
benzathine  and  penicillin  G  procaine 
sterile  suspension  is  amended  in 
paragraph  (b)(1)  and  (b)(2)  by  removing 
"000029"  and  adding  in  its  place 
"049185". 

Dated:  |uly  20.  1994 
Robert  C.  Livingston, 

Director.  Office  o/.Ven-  Animal  Drug 
E\.-aiuatian.  Center  for  Veterinary  Medic  rit- 
(FR  Doc.  94-18309  Filed  7-26-94;  8  45  dml 
BILUNG  CODE  4160-01-^ 
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THE  TREASURY 
Service 


DEPARTMEHTOf 
Internal  Revenue 

26  CFR  Part  301 

[10  8557] 

RIN  1545-AM64 


Place  for  Filing  Li^n  on  Personal 
Property 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  reguktions. 


lard 
19(  8 


SUMMARY:  This 

regulations  regard 
a  notice  of  tax  lien 
property.  Sections 
of  the  Technical 
Revenue  Act  of 
amended  section 
Revenue  Code  to 
conforming  to  or 
law  establishing  a 
is  not  considered 
second  office  for  fi 
lien.  TAMRA  also 
6323  to  provide 
notice  of  federal 
solely  by  the  Intenial 
is  not  subject  to  any 
that  establishes  a 


6J23 
p-ovi 


ltd 


Ihf  t 

ta:[ 


njtic 


EFFECTIVE  DATE 

are  effective  April 
FOR  FURTHER 
Robert  A.  Walker, 
toll-free  call). 


CFl 


(3)( 


SUPPLEMENTARY  INFORMATION: 
Background 

These  final  regul 
Procedure  and  Adr  i 
Regulations  (26 
section  6323  of 
Code  (Code).  The 
amendment  of  section 
1015(s)(l)(A)and 
and  Miscellaneous 
Pub.  L.  100-647, 
(TAMRA). 

The  IRS  publi 
proposed  rulemakii  ig 
Register  on  April 
21550)  providing  _ 
section  6323  of  the 
comments  were 
accordingly,  the  fi 
substantially  identihal 
regulations.  Certain 
changes  have  been 


1(2 


ished 


Explanation  of  Fro|isioDs 

Sections  1015(s)( 
TAMRA  amended 
Code  by  clarifying 
conformance  to  or 
federal  law  establi 


IS  ) 


doqument  contains  final 
the  place  for  filing 
against  personal 
1015(s)(l)(A)and(B) 
Miscellaneous 
(TAMRA), 
of  the  Internal 
ide  that  a  state 
r^nacting  a  federal 
I  lational  filing  system 
have  designated  a 
ing  a  notice  of  lax 
)  imended  section 
the  filing  of  a 
lien  is  governed 

Revenue  Code  and 
other  federal  law 
onal  filing  system. 
final  regulations 
1993. 
INFORMATION  CONTACT: 

: 02-622-3209 (not  a 


Thjse 


::i. 


itions  amend  the 
inistration 
part  301)  under 
thebntemal  Revenue 
n  gulations  reflect  the 
6323  by  sections 
of  the  Technical 
Revenue  Act  of  1988, 
Stat.  3573) 


a  notice  of 
in  the  Federal 
1993,  (58  FR 
posed  rules  under 

Code.  No  public 
received  and 

regulations  are 
to  the  proposed 

minor  stylistic 

nade. 


2! 
pop 


ma 


)  (A) and (B) of 
^tion  6323(0  of  the 
I  lat  a  state's 
ipenactment  of  a 

ing  a  national  filing 


system  for  personal  property  does  not 
constitute  a  second  office  for  filing  in 
-  that  state.  The  existing  regulations 
provide  that  if  a  state  has  designated 
more  than  one  office  for  filing  liens,  the 
IRS  must  file  the  notice  of  tax  lien  with 
the  clerk  of  the  appropriate  United 
States  district  court.  TAMRA  also 
clarified  that  the  filing  of  notices  of 
liens  by  the  IRS  is  to  be  governed  solely 
by  the  Code  and  is  not  subject  to  any 
other  federal  law  establishing  a  national 
filing  system. 

TAMRA 's  amendments  to  the  Code 
were  in  response  to  United  States  v.  Air 
Florida.  Inc..  56  B.R.  732  (SD.  Fla. 
1985).  In  that  case,  the  IRS  filed  its 
Notice  of  Federal  Tax  Lien  with  the 
clerk  of  the  county  circuit  court,  but  the 
court  held  that  under  section  6323(f)(1) 
the  IRS  was  instead  required  to  file  its 
Notice  of  Federal  Tax  Lien  in  the  office 
of  the  clerk  of  the  United  States  district 
court.  The  court  found  that  the  State  of 
Florida  had  designated  not  one,  but  two 
offices  for  the  filing  of  Federal  tax  liens 
against  personal  property:  The  office  of 
the  clerk  of  the  circuit  court  of  the 
county  in  which  the  personal  property 
was  located  and,  because  the  state  had 
adopted  the  U.S.  government's  national 
filing  system  for  civil  aircraft,  the 
F.A-A.'s  offices  in  Oklahoma  City, 
Oklahoma.  The  final  regulations  revise 
§  301.6323(f)-l  by  providing  that  state 
law  that  conforms  to  or  reenacts  a 
federal  law  estabfishing  a  national  filing 
system  does  not  constitute  a  second 
office  for  filing;  by  providing  that  the  ■ 
filing  of  liens  is  not  subject  to  federal 
laws  (other  than  the  Code)  establishing 
a  national  filing  system  for  liens;  and  by 
adding  two  examples,  one  of  which 
resembles  the  fact  pattern  of  the  Air 
Florida  case. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in  EG 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Robert  A. 


Walker.  Office  of  the  Assistant  Chief 
Counsel  (General  Litigation),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.6323(f)-l  is 
amended  as  follows: 

1.  Two  sentences  are  added  at  the  end 
of  paragraph  (a)(2). 

2.  Paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (d)  and  (e). 
respectively. 

3.  A  new  paragraph  (c)  is  added. 

4.  Newly  designated  paragraph  (e)  is 
amended  by  adding  Example  5  and 
Example  6. 

5.  The  additions  and  revisions  read  as 
follows: 

§  301 .6323(f)-1    Place  for  filing  notice; 
form. 

(a)  •   *   * 

(2)*   *   • 

A  state  law  that  conforms  to  or 
reenacts  a  federal  law  establishing  a 
national  filing  system  does  not 
constitute  a  designation  by  state  law  of 
an  office  for  filing  liens  against  personal 
property.  Thus,  if  state  law  provides 
that  a  notice  of  lien  affecting  personal 
property  must  be  filed  in  the  office  of 
the  county  clerk  for  the  county  in  which 
the  taxpayer  resides  and  also  adopts  a 
federal  law  that  requires  a  notice  of  lien 
to  be  filed  in  another  location  in  order 
to  attach  to  a  specific  type  of  property, 
the  state  is  considered  to  have 
designated  only  one  office  for  the  filing 
of  the  notice  of  lien,  and  to  protect  its  • 
lien  the  Internal  Revenue  Service  need 
only  file  its  notice  in  the  office  of  the 
county  clerk  for  the  county  in  which  the 
taxpayer  resides. 
*        •        •        •        • 

(c)  National  filing  system.  The  filing 
of  federal  tax  liens  is  to  be  governed 
solely  by  the  Internal  Revenue  Code  and 
is  not  subject  to  any  other  federal  law 
that  may  establish  a  national  system  for 
filing  liens  and  encumbrances  against  a 
particular  type  of  personal  property. 
Thus,  for  example,  the  Service  is  not 
subject  to  the  requirements  established 
by  the  Federal  Aviation  Agency  for 
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filing  liens  against  civil  aircraft  in 
Oklahoma  City,  Oklahoma. 

(e)*  V  ' 

Example  5.  The  law  of  State  F  provides 
that  notices  of  lien  affecting  personal 
property  are  to  be  filed  with  the  clerk  of  the 
circuit  court  in  the  county  in  which  the 
personal  property  is  located.  State  F  has 
conformed  state  law  to  federal  law  to  provide 
that  all  instruments  affecting  title  to  an 
interest  in  any  civil  aircraft  of  the  United 
States  must  be  recorded  in  the  Office  of  the 
Federal  Aviation  Administrator  (FAA)  in 
Oklahoma  City.  Oklahoma.  On  July  1. 1990, 
a  tax  lien  arises  against  ABC  airline,  which 
owns  aircraft  situated  in  State  F.  The  Internal 
Revenue  Service  files  a  Notice  of  Federal  Tax 
Lien  with  the  clerk  of  the  circuit  court  in  the 
county  in  which  the  aircraft  is  located  but 
does  not  file  the  notice  with  the  FAA  in 
Oklahoma  City,  Oklahoma.  Eiecause  the  FAA 
system  adopted  by  State  F  does  not  constitute 
a  second  place  of  filing  pursuant  to  section 
f)323(f).  the  federal  tax  lien  is  validly  filed 

Example  6.  Assume  the  same  facts  as 
Example  5  except  that  State  F  did  not  reenac  t 
or  conform  state  law  to  the  FAA 
requirements.  The  result  is  the  same  beScaust- 
the  filing  of  federal  tax  liens  is  governed 
solely  by  the  Internal  Revenue  Qode.  and  is 
not  subject  to  any  other  national  filing 
system. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenuv. 

Approved:  June  10, 1994. 
Leslie  Sahiuels, 

Assistant  Secretary  of  the  Treabury 
(FR  Doc.  94-18193  Filed  7-26-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 

Redelegation  of  Functions;  Delegation 
of  Auttiority  to  Drug  Enforcement 
Administration  Official 

AGENCY:  Department  of  Justice. 
ACTION:  Notice  of  clarification  of  final 
rule. 

SUMMARY:  This  document  clarifies  the 
Final  Rule  published  May  6, 1994  (59 
FR  23637),  regarding  the  redelegation  of 
certain  functions  and  authority  which 
were  vested  in  the  Attorney  General  by 
the  Controlled  Substances  Act  and 
subsequently  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration,  hi  that  Final  Rule,  the 
Administrator  redelegated  to  the  Deputy 
Administrator  the  auihurity  to  exercise 
airnet:essary  functions  under  21  CFR 
Part  1300  which  have  not  already  been 
redelegated  in  subpart  R  of  28  CFR 
0.104.  This  notice  will  serve  to  clarify 
that  all  functions  under  21  CFR  Parts 
1 300-1316  were  delegated  to  the  Deputy 


Administrator  by  the  Final  Rule 
published  May  6,  1994. 
EFFECTIVE  DATE:  May  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  C.  Gallagher,  Associate  Chief 
Counsel,  Office  of  Chief  Counsel,  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Telephone 
number:  (202)  307-8010. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
Agencies),  Organization  and  functions 
(Government  Agencies). 

For  the  reasons  set  forth  above,  and 
pursuant  to  the  authority  vested  in  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  28  CFR  0.100  and 
0.104.  and  21  U.S.C.  871,  Title  28  of  the 
Code  of  Federal  Regulations,  part  0, 
Appendix  to  subpart  R,  Redelegation  of 
Functions,  is  amended  as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

.  1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  US  C.  509. 
510.  515-519. 

2.  The  Appendix  to  subpart  R  is 
amended  as  follows: 
a.  Sec.  12  is  revised  to  read  as  follow-s: 

Appendix  to  Subpart  R — RedeIej>ation  of 
Functions 

•         •         *  «  • 

Ser.  12.  All  other  functions.  Ihe  Deputy 
Administrator  is  authorized  to  exen:ise  all 
necessary  functions  under  21  C.^  Parts  1300 
through  1316.  except  those  hinctions 
otherwise  delegated  within  this  subpart.  This 
will  include  functions  which  may  be  vested 
in  the  .administrator  in  subsequent 
amendments  to  21  CFR  Parts  1300  through 
1316  and  not  otherwise  specifically  assigned 
or  reserved  by  him. 

Dated:  July  12.  1994. 
Thomas  A.  Constantine, 
Administrator. 

IFR  Doc.  94-17416  Filed  7-25-94;  845  aral 
BU.UNC  CODE  4410-0»-«l 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM|. 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  permanent 


regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR.\).  The 
amendment  consists  of  revisions  to 
Indiana's  Surface  Coal  Mining  and 
Reclamation  Statutes  concerning  an 
exemption  for  operations  conducted 
under  IC  13-4.1  (Indiana  SMCRA)  fi-om 
the  need  for  a  "construction  in  a 
floodway"  permit  issued  by  the  Indiana 
Department  of  Natural  Resources 
(iDNR).  Division  of  Water.  The 
amendment  is  intended  to  consolidate 
and  streamline  Indiana's  permit  system 
by  implementing  statutor>-  changes 
contained  in  the  1993  Senate  Enrolled 
ACT  (SEA)  179. 
EFFECTIVE  DATE:  July  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  Room  301.  Indianajiolis.  IN 
46204.  Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 
I.  Background  on  the  Indiana  Program, 
n.  Submission  of  the  Amendment. 
HI.  Director's  Fi.nriings. 
rv.  Sununan,'  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29.  1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
foiAid  in  the  July  26. 1982  Federal 
kefister  (47  FR  32107).  Subsequent 
acuons  concerning  the  conditions  of 
aolproval  and  program  amendments  are 
lentified  at  30  CFR  914.10.  914.15.  and 

n.  Submission  of  the  Amendment 

By  letter  dated  October  1.  1993 
(Administrative  Record  Number  IND- 
1325).  the  IDNR  submitted  a  proposed 
cimendment  to  the  Indiana  program 
concerning  statutes  enacted  by  Indiana 
under  SEA  179  from  the  1993  Indiana 
Legislative  Session.  SEA  179  contains 
numerous  amendments  to  the  Indiana 
statutes,  but  only  those  which  pertain  to 
the  Indiana  program  are  discussed 
below. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  5. 
1994.  Federal  Register  (59  FR  23176). 
and.  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
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opportunity  for  a  p  iiblic  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  pehqd  closed  on  June  6. 
1994.  On  May  26, 1994  (59  FR  27251), 
OSM  corrected  a  typographical  error  in 
the  May  5. 1994.  proposed  rule 
annouDcemenL 

ni.  Director's  Find  ngs 

Set  forth  below,  f>ursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  mdiana  program. 

IC  13-4.1-4    Permit  Approval  or  Dental 

Indiana  has  ameiided  subsection  IC 
13—4.1— 4-3(a)  conoeming  the  findings 
required  to  be  made  by  the  director  of 
the  IDNR  prior  to  issuing  a  permit.  New 
subdivision  3(a)(lo|  is  add^  to  provide 
as  follows: 

(10)  if  any  part  olthe  operation  would 
take  place  in  a  floo^way  taa  defined  in 
IC  13-2-22-3).  the  Operation  will  not: 

(A)  result  in  unreesonably  detrimental 
effects  upon  the  fisjj,  wildlife,  or 
botanical  resoi 

(B)  adversely  afleict  the  efficiency;  or 

(C)  unduly  re$th<p  the  capacity  of  the 
floodway. 

In  its  submittal  of  this  amendment, 
Indiana  explained  that  the  proposed 
language  quoted  above  is  being  added  to 
the  Indiana  prograia  as  a  consequence  of 
an  amendment  to  KJ  13-2-22-13,  New 
subdivision  13(e)(3)  is  added  to  IC  13- 
2-22-13  to  provide  that  operations 
conducted  under  id  13-4.1  (Indiana 
SMCRA)  Lie  exempted  from  the  need  for 
a  "construction  in  a  Ooodway"  permit 
issued  by  the  IDNR,  Division  of  Water. 
Instead,  any  activity  in  a  floodway 
which  is  to  be  con<Jucted  as  part  of  an 
operation  regulated!  under  IC  13—4.1 
must  be  identified  in  the  permit 
appUcation  to  the  EKvision  of 
Reclamation.  A  determination  must 
then  be  made  by  the  Division  of 
Reclamation  that  the  environmental 
standards  identified  in  the  proposed 


language  are  met.  Tj 
will  then  become  p 
Document"  which 
the  Division's  final 
reconunendati  ens. 

There  is  no 
in  SMCRA  ot  the 


is  determination 
of  the  "Findings 
companies  each  of 
srmit 

Federal  coimterpart 
eral  regulations  to 
the  proposed  amendment.  As  explained 
by  Indiana  in  its  submittal  of  this 
amendment,  the  purpose  of  this 
legislative  change  ia  to  consolidate  and 
streamline  the  penqit  system  as  well  as 
strengthen  the  techriical  review  of  the 
floodway  permit  work..  Indiana  further 
explained  that  any  aisturbance  on  a 
mine  site  is  part  of  a  much  larger  effort 
already  being  reviewed  by  the  Division 
of  Reclamation.  Further,  Indiana  asserts 


that  this  change  allows  for  a  more 
thorough  evaluation  of  the  work  when 
taken  in  context  with  the  overall  plan  of 
operation. 

The  Director  finds  that  the  proposed 
amendments  are  not  inconsistent  with 
SMCRA  and  the  Federal  regulations. 
None  of  the  existing  Indiana  program 
provisions  are  rendered  less  effective  by 
the  inclusion  of  the  proposed  provisions 
in  the  Indiana  program.  On  the  contrary, 
all  of  the  approved  provisions  of  the 
Indiana  program  remain  in  full  effect. 
Further,  the  proposed  provisions  are  not 
inconsistent  %vith  SMCRA  sections  503 
concemiitg  State  programs,  and  505 
cozM:eming  State  laws.  Therefore,  the 
Director  is  approving  the  amendment. 

IV.  Siunmary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  3  CFR  732.17(h)(ll)(i),  comments 
were  soUcited  from  various  interested 
Federal  agencies.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  commented  on 
the  amendment  (Administrative  Record 
Nmnber  IND-1378).  The  FWS  stated 
that  if  the  review  of  impacts  to  "fish, 
wildlife,  and  botanical  resources" 
continues  to  be  administered  by  the 
IDNR's  Division  of  Fish  and  Wildlife,  or 
other  trained  fish  and  wildlife 
biologists,  the  FWS  assumes  that  the 
level  of  protection  of  fish  and  wildlife 
resources  would  not  be  changed  from 
the  current  situation.  As  discussed 
above  in  the  Director's  Findings. 
Indiana  explained  in  its  submittal  that 
the  proposed  amendment  should 
strengthen  the  technical  review  of  the 
floodway  permit  work  since  the  review 
will  become  part  of  a  much  larger  effort 
already  being  conducted  by  the  Division 
of  Reclamation.  The  change,  Indiana 
asserts,  will  allow  for  a  more  thorough 
evaluation  of  the  construction  on  a 
floodway.  In  his  review  of  this 
amendment,  the  Director  has  concluded 
that  none  of  the  existing  Indiana 
program  provisions  are  rendered  less 
effective  by  the  inclusion  of  the 
proposed  provisions  in  the  Indiana 
program. 

The  FWS  further  stated  that  the  FWS 
does  not  anticipate  any  impacts  to 
Federally  endangered/threatened 
species  as  a  result  of  the  proposed 
revision.  The  Director  concurs. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  May  5, 1994. 
Federal  Register  (59  FR  23176).  The 
comment  period  closed  on  Jime  6,  1994. 
No  one  requested  an  opportunity  to 


testify  at  the  scheduled  public  hearing 
so  no  hearing  was  held.  No  public 
comments  were  received  in  response  to 
this  amendment. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(hKll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C  1251  ef  seq.) 
or  the  Qean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  pontains  no  provisions 
in  these  categories  and  the  EPA 's 
concurrence  is  not  required. 

Pursuant  to  732.1 7(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  IND-1221).  EPA  did  not 
respond  to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Indiana's  program 
amendment  concerning  construction  in 
a  floodway  as  submitted  by  Indiana  on 
October  1, 1993.  The  Federal  regulations 
at  30  CFR  Part  914  codifying  decisions 
concerning  the  Indiana  program  are 
being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedaral  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plarming  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Ovil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regxJatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.1 7(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 


submitted  by  the  States  must  be  based 
siolely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  Would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Sub)ects  in  30  CFR  Part  914 

Litergovemmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  20, 1994. 

Patricia  P.  Acker, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the  . 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


2.  In  Section  914.15,  paragraph  (bbb) 
is  added  to  read  as  follows; 

§  914.15    Approval  of  regulatory  program 

amendments 

*        *        •        •        • 

(bbb)  The  following  amendment  to  the 
Indiana  program  cx)ncerning 
construction  in  a  floodway  as  submitted 
to  OSM  on  October  1, 1993,  is  approved 
effective  July  27. 1994;  310  lAC  13-4.1- 
4-3(a)(10)  concerning  required  findings 
on  construction  in  a  floodway. 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


PART  914— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows; 
Authority:  30  U.S.C.  1201  et  seq. 


SUMMi^RV:  OSM  is  approving  proposed 
Program  Amendment  Number  67  to  the 
Ohio  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  make  the 
Ohio  program  as  effective  as  the 
corresponding  Federal  regulations 
concerning  postrruning  land  uses. 
Specifically,  the  amendment  proposes 
to  clearly  identify  postmining  land  use 
categories,  to  clarify  the  comparison  of 
premining  and  postmining  land  uses,  to 
clarify  that  "undeveloped  land"  may  be 
the  designated  postmining  land  use  only 
if  the  premining  land  use  is 
undeveloped  land,  to  clarify  that 
"forestland"  and  "fish  and  wildlife 
habitat"  are  distinct  postmining  land 
uses,  and  to  eliminate  redundant 
provisions  more  stringent  than  the 
Federal  regulations  for  notice  and 
approval  of  alternative  postmining  land 
uses  by  other  reviewing  agencies  and  for 
the  design  of  postmining  land  use  plans 
by  an  engineer. 
EFFECTIVE  DATE:  July  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  4480 
Refugee  Road.  Suite  201.  Columbus, 
Ohio  43232.  Telephone;  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  the  Proposed  Amendment. 

III.  Ettrector's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decisioo. 

VI.  Procedural  Determinations. 


1.  Backgrotrad  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Se<;retary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10. 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  17. 1994 
(Administrative  Record  No.  OH-2017J, 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  67.  In  this 
amendment,  Ohio  proposed  to  revise 
one  rule  at  Ohio  Administrative  Code 
(OAC)  1501:13-9-17  to  make  the  Ohio 
program  as  effective  as  corresponding 
Federal  regulation.s  concerning 
postmining  land  uses.  OSM  announced 
receipt  of  proposed  Program 
Amendment  Number  67  in  the  May  26. 
1994,  Federal  Register  (59  FR  27255), 
and,  in  the  same  notice,  opened  the 
public  comment  p)eriod  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  pubUc  comment  period  closed  on 
June  27, 1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 
Revisions  not  specifically  addressed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

1.  OAC  1501:13-9-17(0  (l)  through 
(1 1).  Postmining  land  use  categories. 
Ohio  is  revising  paragraphs  (C)  (1) 
through  (1 1)  to  clarify  the  titles  of  the 
eleven  approved  postmining  land  use 
categories.  Since  these  are 
nonsubstantive  changes,  the  Director 
finds  that  the  revised  State  rules  are  no 
less  effective  than  their  Federal 
counterparts  at  30  CFR  701.5. 

2.  OAC  1501:13-9-17(B)(l).  Mining 
prior  to  April  10.  1972.  Ohio  is  revising 
paragraph  (B)(1)  to  clarify  that  the 
postmining  land  use  for  land  that  was 
mined  pursuant  to  a  ficense  issued  prior 
to  April  10. 1972,  shall  be  judged  on  the 
basis  of  the  highest  and  best  use  that  can 
be  achieved  which  is  compatible  with 
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surrounding  areas  an  d  docs  not  require 
ttie  disturbance  of  an  sas  previously 
unaffected  by  mining.  The  State's 
proposed  language  i^  consistent  with 
the  counterpart  Fed^l  regulations  at  30 
CFR  816/817/133{b).JThe  Director, 
therefore,  finds  that  tlie  revised  State 
rule  is  no  less  effective  than  its  Federal 
counterpart. 

3.  OAC  1501:13-9417(B)(2). 
Comparison  of  postiaining  and 
premining  land  uses!  Ohio  is  deleting 
the  existing  requirement  in  paragraph 
(B)(2)  that,  if  the  prenining  land  use 
was  changed  within  five  years  of  the 
beginning  of  mining,  the  postmining 
land  use  shall  be  compared  to  the 
historic  use  of  the  laad  as  well  as  its  use 
immediately  before  r  lining.  There  are 
no  Federal  counterpf  rts  at  30  CFR  816/ 
817.133.  However,  ti  e  State  rule  at 
1501:13^M)4(I)(l)(a  requires 
information  on  histo  ical  land  use  in 
permit  applications  i '  the  land  use 
changed  within  five  rears  before 
mining.  This  corresp  jnds  to  the  Federal 
regulations  at  30  CFF  780.23(a)(1)  and 
784.15(a)(1).  Since  di  e  State  rule  at  OAC 
1501:13-9-17(B)  statK  that  '.'(tjhe 
premining  uses  of  lai  id  to  which  the 
postmining  land  use;  are  compared 
shall  be  those  which  the  land  previously 
supported  *   *  •"  th  s  would  include 
historical  land  uses  i  the  land  use 
changed  within  five  ;  'ears  before 
mining.  Therefore,  tli  e  Director  finds 
that  the  deletion  otf<  rmer  paragraph 
(B)(2)  will  not  rendei  the  Ohio  program 
less  effective  than  Ihi  i  Federal 
regulations. 

4.  OAC  1501:13-9-17(81(2). 
Undeveloped  land  ui  e.  Ohio  is  adding 
a  new  requirement  ir  paragraph  (B)(2) 
that  land  may  be  retu  med  to  the^ 
undeveloped  postmii  ling  land  use 
category  only  if  the  li  nd  was 
categorized  as  undev  sloped  prior  to 
mining.  Ohio's  propc  sed  rule  clarifies 
thai  undeveloped  laii  d  may  be  the 
designated  postminii  g  land  use  only  if 
the  premining  land  u  se  is  undeveloped 
land.  The  Director  fii  ds  that  the 
proposed  rule  is  not  nconsistent  with 
and  is  no  less  effecti\  e  than  the  Federal 
regulations  at  30  CFF  816/81 7.133(b) 
and  30  CFR  701.5. 

5.  OAC  1501:13-9-  17(C}. 
Undeveloped  land  ui  e.  Ohio  is  revising 
paragraph  (C)  to  requ  re  that  all 
proposed  changes  of  and  use.  including 
changes  from  undeve  oped  land  to 
forestland  or  fish  anc  wildlife  habitat, 
shall  be  considered  a  i  alternative  land 
use  change  subject  to  approval  by  the 
Chief  of  the  Ohio  Dej  artment  of  Natural 
Resources.  Division  c  f  Reclamation  (the 
Chief).  The  Director  1  nds  that  Ohio's 
proposed  rule  is  not  i  nconsistent  with 
iind  is  not  less  effecti  /e  than  the  Fednral 


regulations  at  30  CFR  816/817.133  and 
the  Federal  definition  of  "land  use"  at 
30  CFR  701.5. 

6.  OAC  1501:13-9-17(01(81. 
Undeveloped  land  use.  Ohio  is  deleting 
the  existing  requirement  in  paragraph 
(D)(8)  that  plans  to  change  the 
postmining  land  use  to  undeveloped 
land  bom  some  other  land  use  category 
must  treat  the  land  as  if  the  postmining 
land  use  were  in  the  forestland/fish  and 
wildlife  habitat  category.  The  proposed 
deletion  of  this  paragraph  is  consistent 
with  revised  paragraphs  (B)(2)  and  (C) 
which  clarify  that  undeveloped  land 
may  be  the  designated  postmining  land 
use  only  if  the  premining  land  use  is 
undeveloped  land.  Therefore,  the 
Director  finds  that  the  proposed 
deletion  of  paragraph  (D)(8)  will  not 
render  the  Ohio  rule  less  effective  than 
the  Federal  regulations. 

7.  OAC  1501:13-9-17(0  (9)  and  (10). 
Forestland  and  Fish  and  Wildlife 
Habitat.  Ohio  is  revising  paragraphs 
(C)(9)  and  {C)(10)  to  clarify  that 
"forestland"  and  "fish  and  wildlife^ 
habitat"  are  distinct  postmining  land 
uses.  The  "forest"  category  includes 
land  used  for  commercial  or 
noncommercial  production  of  wood  or 
wood  products.  The  Director  finds  that 
the  revised  rules  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816/817.133  and  the  corresponding 
Federal  definitions  at  30  CFR  701.5. 

8.  OAC  1501:13-9-17(D)(ll.  Agency 
review  of  postmining  land  uses.  Ohio  is 
deleting  the  existing  requirement  in 
paragraph  {D)(l)  that  requests  for 
alternative  postmining  land  use  must 
contain  a  written  statement  of  views 
from  the  authorities  having  statutory- 
responsibilities  for  land  use  policies  and 
plans.  Ohio  is  also  deleting  the 
requirement  in  paragraph  (D)(1)  that  the 
operator  must  obtain  any  required 
approval  of  the  final  land  use  from 
local.  State,  or  Federal  land 
management  agencies,  including  any 
necessary  zoning  or  other  required 
changes.  The  counterpart  Federal 
regulations  at  30  CFR  816/817.133(c) 
impose  no  similar  requirements. 
Therefore,  the  Director  finds  that  the 
deletion  of  these  requirements  will  not 
render  the  Ohio  program  less  effective 
than  the  Federal  regulations. 

9.  OAC  1501:13-9-17(D)(6).  Agency 
review  of  postmining  land  uses.  Ohio  is 
revising  paragraph  (D)(6)  to  clarify  that, 
for  approval  by  the  Chief,  proposed 
alternative  postmining  land  uses  must 
identif)'  measures  to  prevent  or  mitigate 
adverse  effects  on  fish  and  wild  not 
render  the  Ohio  program  less  effective 
than  the  Federal  regulations. 

9.  OAC  1501:13-9-17(D)(6l,  Agency 
rt'view  of  postmining  land  uses.  Ohio  is 


revising  paragraph  (D)(6)  to  clarify  that, 
for  approval  by  the  Chief,  proposed 
alternative  postmining  land  uses  must 
identify  measures  to  prevent  or  mitigate 
adverse  effects  on  fish  and  wildlife  and 
on  threatened  or  endangered  plants  or 
animals  or  their  critical  habitats  and 
must  demonstrate  that  an  opportunity  to 
comment  has  been  provided  in 
accordance  with  OAC  section  1501:13- 
9-1 1  to  appropriate  State  and  Federal 
fish  and  wildUfe  management  agencies. 
There  are  no  Federal  counterparts  at  30- 
CFR  816/817.133.  Therefore,  the 
Director  finds  that  the  revisions  do  not 
render  the  Ohio  program  less  effective 
than  the  Federal  regulations. 

10.  OAC  1501:13-9-17(0)19).  .Agency 
review  of  postmining  land  use.  Ohio  is 
deleting  the  existing  requirement  in 
paragraph  (D)(9)  that  alternative 
postmining  land  use  plans  must 
demonstrate  that  the  operator  has 
provided  written  notice  of  the  proposed 
land  use  to  appropriate  State  and 
Federal  agencies  with  instructions  for 
those  agencies  to  provide  any  comments 
on  the  proposed  land  use  to  the  Chief. 
The  Federal  requirements  at  30  CFR 
816/817.133  do  not  impose  a  similar 
requirement.  Therefore,  the  Director 
finds  that  the  deletion  of  this 
requirement  will  not  render  the  Ohio 
program  less  effective  than  the  Federal 
regulations. 

11.  OAC  1501:13-9-17(01(2).  Design 
of  postmining  land  use  plans  by  an 
engineer.  Ohio  is  deleting  the  existing 
requirement  at  paragraph  (D)(2)  that 
postmining  land  use  plans  must  be 
designed  under  the  general  supemsion 
of  a  registered  engineer  or  other 
appropriate  professional.  There  are  no 
similar  Federal  requirements  at  30  CFR 
816/817.133.  The  Director,  therefore. 
finds  that  the  deletion  of  paragraph 
(D)(2)  will  not  render  the  Ohio  program 
less  effective  that  the  Federal 
regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Piusuant  to  30  CFR  732.l7(h)(ll)(i). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program 


The  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service,  stated  that  it 
does  not  recommend  that  any  forestland 
be  grazed  as  indicated  in  paragraph 
(C)(3)  of  OAC  1501:13-9-17.  The  only 
change  proposed  by  Ohio  at  paragraph 
(C)(3)  was  to  clarify  the  title  of  the 
approved  postmining  land  use. 
Therefore,  the  Director  will  not  address 
this  comment. 

No  other  comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Under  30 CFR  732.17fh)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
any  provisions  of  a  State  program 
amendment  that  relate  to  air  or  water 
quahty  standards  promulgated  under 
the  authority  of  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  or  the  Clean  Water 
Act  (33  U.S.C.  1251  etseq.).  None  of  die 
revisions  that  Ohio  proposed  to  make  in 
this  amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  OSM  did 
not  request  EPA's  concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(Administrative  Record  No.  OH-1993). 
The  EPA  responded  on  June  20,  1994 
(Administrative  Record  No.  OH-2030), 
that  it  reviewed  the  proposed 
amendment  but  had  no  comments. 


V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  program 
amendment  as  submitted  by  Ohio  on 
May  17, 1994. 

The  Federal  regulations  at  30  CFR 
Part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  efi'ective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  No.  12866 

This  final  rule  is  e.xempted  fixim 
review  by  die  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Management  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 


of  State  regulatory  programs  and        i 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730,  731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
requii-ed  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3507  et  seq. 

Begulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State,  hi  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  corresponding 
Federal  regulations. 

List  of  Sul^ects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  20, 1994. 
Patricia  P.  Acker, 


Subchapter  T  of  die  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  by 
adding  paragraph  (rrr)  to  read  as 
follows: 

§  935.1 5    Approval  ot  regulatory  program 
amendment 

***** 

(rrr)  The  following  rules,  as  submitted 
to  OSM  on  May  17.  1994,  are  approved 
effective  July  27, 1994:  Program 
Amendment  Number  67  which  consists 
of  revisions  to  the  Ohio  Administrative 
Code  (OAC)  at  1501:13-9-17  concerning 
postmining  use  of  land. 

(PR  Doc.  94-18201  Filed  7-26-94;  8:45  am] 
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ENVIRONWENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300338A;  FRL-4900-51 
RIN  207a-AB78 

Diettiylene  Gtycoh  Tolerance 
Exemption 

AGENCY:  Environmental  FVotection 
Agency  (EPA). 
ACTION:  Final  rule. 


Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VU, 


SUMMARY:  This  dociunent  amends  the 
current  exemption  from  the  requirement 
of  a  tolerance  for  residues  of  diethylene 
glycol  by  expanding  its  use  as  an  inert 
ingredient,  to  read  "deactivator, 
adjuvant  for  formulations  used  before 
crop  emerges  from  the  soil."  Texaco 
Chemical  Co.  requested  this  regulation. 
EFFECTIVE  DATE:  July  27. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [OPP-300338A],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Envirtmmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW.,  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
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to:  Rm.  1132,  CM  j»2, 1921  lefferson 
Davis  Hwy..  Arlin  ^on.  VA  22202.  Fees 
accompanying  ob;  ections  shall  be 
labeled  "Toleranc  a  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Opera  tions  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh,  PA  15t51. 
FOR  FURTHER  INFO^TION  COtfTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch.  Registration  Division  (7505\V). 
Office  of  Pesticidd  Programs. 
Environmental  Prctection  Agency,  401 
M  St..  SW..  Washihgton.  DC  20460. 
Office  location  ana  telephone  number: 
2800  Crystal  Driv0.  North  Tower. 
Arlington.  VA  22^02.  (703)-308-8393. 
SUPf>l£MENTARY  INFORMATION:  In  the 
Federal  Register  (^f  May  10.  1994  (59  FR 
24100).  EPA  issued  a  proposed  rule  that 
gave  notice  that  Texaco  Chemical  Co.. 
P.O.  Box  27707,  Houston.  TX  77227- 
7707.  had  submitted  pesticide  petition 
(PP)  2E4191  to  EPA  requesting  that  the 
Administrator,  pu  'suant  to  section 
408(e)  of  the  Fede  al  Food,  Drug,  and 
Cosmetic  Act  (FFI CA).  21  U.S.C. 
346a(e).  propose  ti  amend  40  CFR 
180.1001(d)  by  arnending  the  current 
exemption  from  tne  requirement  of  a 
tolerance  for  residues  of  diethylene 
glycol  by  expanding  its  use  as  an  inert 
ingredient,  to  reaq  "deactivator, 
adjuvant  for  formvilations  used  before 
crop  emerges  from  the  soil." 

Inert  ingredient!  i  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (excep  t  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  a  cohols  and 
hydrocarbons;  surfactants  such  as 
polyox>ethylene  dolymers  and  fatty 
acids;  carriers  sue  i  as  clay  and 
diatomaceous  eart  i;  thickeners  such  as 
carrageenan  and  n  odified  cellulose; 
I ,  and  dispersing 
;  in  aerosol 
ncapsulating  agents; 


wetting,  spreading 
agents;  propellant; 
dispensers:  micnx 


and  emulsifiers.  T  le  term  "inert"  is  not 
'  nontoxicity;  the 
•  may  not  be 


proposal  and  othei 


Oiettiytene  giycoJ 


intended  to  imply 
ingredient  may  or 
chemicaJly  active. 

There  were  no  c  )mments  or  requests 
for  referral  to  an  a<  visory  committer 
received  in  respon  se  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 


relevant  material 


have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  amended  tolerance 
exemption  will  protect  the  public 
health.  Therefore,  the  amended 
tolerance  exemption  is  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SI  00 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 


safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fiees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  160 

EnWronmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  14.  1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180   ' 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§  1 80.1 001    Exemptions  from  the 
requirement  of  a  tolerance. 

•         *  -      •         •         • 

(d)*  •  • 


Ir  sft  ingredients 


Umits 


Uses 


Deactivator,  adjuvant  for  formulations  used  before 
crop  emerges  from  soil. 


Inert  Ingredients 


Limits 


Uses 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

fGC  Docket  No.  93-153;  FCC  94-177] 

Conflict  of  Interest 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
rules.to  implement  the  provisions  of  the 
Telecommunications  Authorizations 
Act  of  1992.  which  created  a  new 
section  4(g)(3)  of  the  Communications 
Act  that  authorizes  the  Commission  to 
accept  unconditional  gifts,  donations 
and  bequests  in  furtherance  of  its 
functions.  The  Commission  has  ensured 
that  its  rules  are  consistent  with  the 
directive  in  section  4(g)(3)  to 
promulgate  implementing  regulations 
that  "include  provisions  to  preclude  the 
acceptance  of  any  gift,  bequest  or 
donation  that  would  create  a  confiict  of 
interest  or  the  appearance  of  a  conflict 
of  interest."  These  regulations  will 
promote  the  performance  of  the 
Commission  s  regulatory  functions. 
EFFECTIVE  DATE:  August  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Kelley,  Office  of  General 
Counsel,  Federal  Commimications 
Commission,  (202)  418-1720. 
SUPPt.EMENTARY  INFORMATION:  1.  This  is 
a  summary  of  the  Report  and  Order 
(R&O)  in  GC  Docket  93-153,  adopted 
.  June  24, 1994  and  released  July  22, 
1994.  The  full  text  of  this  document  is 
available  for  inspection  and  copying 
Monday  through  Friday,  9  a.m.  to  4:30 
p.m.  in  the  FCC  Dockets  Reference 
Room  (Room  239),  1919  M  Street  NW., 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Services,  Inc.  (ITS.  fric),  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 

2.  The  purpose  of  this  R&O  is  to 
implement  the  conflict  of  interest 
restrictions  in  section  4(g)(3)  of  the 
Communications  Act,  which  authorizes 
the  Commission  to  accept  unconditional 
gifts,  donations  and  bequests.  In  order  to 
develop  implementing  regulations,  the 


Commission  looked  for  guidance  to  the 
pohcies  of  other  agencies  that  have 
statutory  gift  acceptance  authority,  the 
provisions  of  the  new  Office  of 
■    Government  Ethics  (OGE)  government- 
wide  standards  of  employee  conduct, 
and  General  Services  Administration 
(GSA)  regulations  implementing  agency 
acceptance  of  travel  reimbursement.  The 
Commission  requested  comraenters  to 
submit  alternative  proposals.  None  of 
the  parties  who  filed  conmients  in  this 
proceeding  endorsed  an  absolute  ban  on 
the  acceptance  of  gifts  from  Commission 
regulatees.  As  discussed  in  the  Notice  of 
Proposed  Rulemaking  (NPRM),  58  FR 
.    34405  (1994),  and  as  also  pointed  out  by 
commenters,  we  continue  to  believe  that 
imposing  such  an  absolute  ban  would 
exclude  a  vast  number  of  potential 
donors,  and  those  who  may  be  the  most 
likely  donors  of  equipment  or  other 
services  that  would  be  useful  to  the 
Commission  in  achieving  more  efficient 
performance  of  its  regulatory  functions. 
In  addition,  as  discussed  in  our  NPRM, 
gifts  to  agencies  do  not  necessarily 
involve  the  same  type  or  degree  of 
conflicts  or  appearance  concerns  as 
those  of  personal  gifts  made  to 
employees  with  decisiorunaking 
responsibility— the  focus  of  most 
traditional  conflict  of  interest 
regulations,  such  as  the  OGE 
government-wide  standards  of  employee 
conduct,  hi  the  NTRM,  we  concluded 
that,  in  the  context  of  agency  gift 
acceptance,  more  flexible  approaches 
could  be  used.  Commenters  agreed  with 
the  conclusion  reached  in  our  NPRM 
that  less  restrictive  policies  can  be 
formulated  which  adequately  address 
conflict  of  interest  concerns. 
Accordingly,  the  Commission  has 
decided  to  reject  an  absolute  ban  on 
gifts  from  regulated  entities  and  to 
construe  section  4(g)(3)  in  a  flexible 
manner  that  will  better  achieve  its 
statutory  objective  and  promote  the 
performance  of  the  Commission's 
regulatory  functions. 

3.  Section  4(g)(3),  unlike  some  agency 
gift  acceptance  statutes,  expressly  limits 
the  Commission's  gift  acceptance 
authority  to  gifts  that  are 
"unconditional."  This  statutory 
restriction  effectively  precludes  gifts 
that  are  made  contingent  on  official 
action.  To  guard  against  any  potential 
that  official  action  could  be  influenced 
by  gifts,  we  have  determined  that  it  is 
critical  to  ensure  that  the  section  4(g)(3) 


prohibition  on  conditional  gifts  is 
carefully  and  scrupulously  observed. 
The  regulations  adopted  in  this  Order 
contain  certain  structural  safeguards 
and  absolute  prohibitions  designed  to 
avoid  both  conflict  of  interest  concerns 
and  appearance  concerns.  In  addition, 
the  regulations  impose  mandatory 
factors  that  authorized  agency  ethics 
officials  must  consider  in  determining 
whether  conflicts  or  appearance 
problems  exist.  Finally,  the  regulations 
contain  public  disclosure  and  reporting 
requirements  that  are  intended  to 
minimize  or  ehmiriate  appearance 
problems.  We  believe  that  these 
mechanisms  work  together  effectively  to 
eliminate  the  conflicts  of  interest  and 
appearance  concerns.  In  order  to 
insulate  agency  officials  with 
programmatic  responsibihties.  insofar  as 
possible,  from  .involvement  in 
determinations  regarding  gift  acceptance 
or  discussions  with  potential  donors 
regarding  gifts,  we  are  requiring 
potential  donors  and  Commission 
employees  who  receive  gift  overtures  to 
refer  such  matters  to  the  Commission's 
designated  agency  ethics  official.  We 
also  are  imposing  an  absolute  bar  on 
agency  solicitation  of  gifts  from 
regulated  entities  and  others  identified 
as  prohibited  sources  under  the  new 
OGE  standards  of  conduct.  We  are 
requiring  that  all  monetary  gifts  be  made 
by  check  rather  than  in  cash.  Further, 
because  we  think  that  conflicts  of 
interest  and  appearance  problems  may 
be  greatest  when  the  gifts  made  to  the 
agency  appear  to  enure  more  to  the 
personal  benefit  of  employees,  we  have 
decided  that  certain  types  of  gifts 
should  be  prohibited  altogether,  e.g., 
food  and  drink  which  would  continue 
to  be  governed  by  the  OGE  standards  of 
conduct  or  other  independent  authority. 
4.  We  have  also  decided  not  to  accept 
under  section  4(gj(3)  gifts  of  travel 
expenses  for  attendance  at  meetings  that 
are  governed  by  the  regulations 
implementing  31  U.S.C.  1353.  the 
government-wide  travel  reimbursement 
statute.  The  GSA  rules  implementing 
section  1353  prohibit  agencies  from 
using  general  gift  acceptance  statutes  to 
accept  travel  reimbursement  for 
attendance  at  meetings  that  are  covered 
by  that  section.  As  we  noted  in  the 
NPRM,  however.  GSA's  rules 
implementing  1353  do  not  govern  the 
acceptance  of  travel  and  related 
expenses  for  attendance  at,  or 
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participation  in.  me<  itings  or  events  that 
are  required  to  carry  out  an  agency's 
statutory  or  regulatory  functions.  We 
agree  with  comment  ers  that  there  are 
substantial  public  interest  benefits  to  be 
gained  by  employees'  attendance  at.  or 
participation  in.  certain  government 
sponsored  meetings  or  events  (such  as 
international  coordi  lation  meetings 
provided  for  by  treat  y).  Thus,  to  the 
extent  that  attendam  :e  at.  or 
participation  in,  government  sponsored 
meetings  or  events  a  re  deemed  outside 
the  scope  of  1353  co  t^erage  (because  the 
meetings  are  require  i  in  order  to  carry 
out  statutory  or  regu  atory  functions)  we 
will  permit  the  acce  )tance  of  travel 
reimbursement  for  t  lem  under  section 
4(gM3). 

5.  The  Commissio  n  has  established 
the  imposition  of  m<  ndatory  factors  that 
Commission  official  >  must  consider  in 
determining  whether  conflicts  or 
appearance  problems  may  exist.  Where 
gifis  are  offered  by  a  regulated  entity,  we 
will  require  officials  making  conflict  of 
interest  determinatii  >ns  to  evaluate  at 
the  outset  the  extent  to  which  benefits 
of  the  gift  might  ace  ue  to  individual 
employees.  If  the  gii  t  does  benefit  an 
individual  employed,  agency  officials 
shall  consider  whetier  that  employee  is 
responsible  for  matt  jrs  affecting  the 
potential  donor  that  are  currently 
pending  before  the  £  gency  and  the 
significance  of  the  e  nployee's  role  in 
such  matters.  Wheth  er  or  not  the 
proposed  gift  benefi  s  employees 
jjersonally.  we  will  consider:  the  nature 
and  sensitivity  of  any  matters  pending 
at  the  Commission  a  Ffecting  the 
regulated  source  an(  the  timing  of  the 
gift;  the  market  valu  i  of  the  gift;  and  the 
frequency  of  gifts  mi  ide  by  a  particular 
donor.  Finally,  we  have  adopted  public 
disclosure  and  repoi  ting  requirements 
that  are  intended  to  minimize  or 
eliminate  appearance  problems.  The 
Commission  will  ke  jp  a  detailed  record 
of  all  gifts  accepted  rom  prohibited 
sources  and  make  th  e  following 
information  publicly  available 
concerning  gifts  tha  are  accepted:  the 
identity  of  the  prohnited  source;  a 
description  of  the  gi  V.  market  value  of 
the  gift;  documentat  on  concerning  the 
prohjjaited  source's  Bason  for  the  gift;  a 
verification  from  th(  prohibited  source 
that  the  gift  is  uncoi  ditional  (not 
contingent  on  any  p  "omise  or 
expectation  that  the  Commission's 
receipt  of  the  gift  wi  1  benefit  the  donor 
in  any  regulatory  mi  tter);  and  the  date 
the  gift  is  accepted  1  y  the  Commission. 
The  Commission  sh  ill  file  a  semi- 
annual report  to  Cot  igress  listing  the 
gift,  donor,  and  vali  e  of  ail  gifts 


accepted  from  any  donor  under  section 
4(g)(3)  authority. 

Conclusion 

6.  We  believe  that,  as  mandated  by 
section  4(g)(3)  of  the  Communications 
Act.  the  regulations  adopted  here  will 
preclude  real  and  apparent  conflicts  of 
interest  when  the  Commission  exercises 
its  new  gift  acceptance  authority.  In 
order  to  ensure  the  integrity  of  our 
process,  we  have,  as  discussed  above, 
adopted  numerous  safeguards  which 
will  require  careful  consideration  of 
conflicts  of  interest  issues  by  impartial 
agency  ethics  officials.  Our  rules  will 
also  ensure  that  our  actions 
implementing  this  authority  are  exposed 
to  the  fullest  possible  public  and 
congressional  scrutiny. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  (x>nimission. 
William  F.  Caton. 

Acting  Secretary.     ■ 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  I 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303: 
Implement,  5  U.S.C.  552  and  21  U.S.C  853a. 
unless  otherwise  noted. 

2.  A  new  subpart  R  consisting  of 
sections  1.3000  through  1.3004  is  added 
to  part  1  to  read  as  follows: 

Subpart  R — Implementation  of  Section 
4(g)(3)  of  the  Communications  Act: 
Procedures  Governing  Acceptance  of 
Unconditional  Gifts,  Donations  and 
Bequests 

Sit. 

1.3000  l^lrpose  and  scope. 

1.3001  Definitions. 

1.3002  Structural  rules  and  prohibitions 

1.3003  Mandatory  factors  for  evaluating 
conflicts  of  interest. 

1  .1004    Public  disclosure  and  reporting 
requirements. 

Subpart  R — Implementation  of  Section 
4(g)(3)  of  ttie  Communications  Act: 
Procedures  Governing  Acceptance  of 
Unconditional  Gifts,  Donations  and 
Bequests 

§  1 .3000    Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
implement  the  Telecommunications 
Authorization  Act  of  1992  which 
amended  the  Communications  Act  by 


creating  section  4(g)(3),  47  U.S.C. 
154(g)(3).  The  provisions  of  this  subpart 
shall  apply  to  gifts,  donations  and 
bequests  made  to  the  Commission  itself 
Travel  reimbursement  for  attendance  at, 
or  participation  in,  government- 
sponsored  meetings  or  events  required 
to  carry  out  the  Commission's  statutorj- 
or  regulatory  functions  may  also  be 
accepted  under  this  subpart.  The 
acceptance  of  gifts  by  Commission 
employees,  most  notably  gifts  of  food, 
drink  and  entertainment,  is  governed  by 
the  government-wide  standards  of 
employee  conduct  established  at  5  CFR 
part  2635.  Travel,  subsistence  and 
related  expenses  for  non-govemment- 
sponsored  meetings  or  events  will 
continue  to  be  accepted  pursuant  to  the 
Government  Employees  Training  Act. 
41  U.S.C.  4111  or  31  U.S.C.  1353,  and 
its  General  Services  Administration's 
implementing  regulations,  41  CFR  304- 
1.8,  as  applicable.  j 

t 
§1.3001    Definitions.  t 

For  purposes  of  this  subpart;  t 

(a)  The  term  agency  means  the  | 
Federal  Communications  Commission. 

(b)  The  term  gift  means  any 
unconditional  gift,  donation  or  bequest 
of  real,  personal  and  other  property 
(including  voluntary  and 
uncompensated  services  as  authorized 
under  5  U.S.C.  3109). 

(c)  The  terms  agency  ethics  official, 
designated  agency  ethics  official, 
employee,  market  value,  person,  and 
prohibited  source,  have  the  same 
meaning  as  found  in  5  CFR  2635.102. 
2635.203. 

§  1 .3002    Structural  rules  and  protiibitions. 

(a)  General  prohibitions.  An  employee 
shall  not: 

(1)  Directly  or  indirectly,  solicit  or 
coerce  the  offering  of  a  gift,  donation  or 
bequest  to  the  Commission  from  a 
regulated  entity  or  other  prohibited 
source;  or 

(2)  Accept  gifts  of  cash  pursuant  to 
this  subpart. 

(b)  Referral  of  offers  to  designated 
agency  ethics  official.  Any  person  who 
seeks  to  offer  any  gift  to  the  Commission 
under  the  provisions  of  this  subpart 
shall  make  such  offer  to  the 
Commission's  designated  agency  ethics 
official.  In  addition,  any  Commission 
employee  who  is  contacted  by  a 
potential  donor  or  the  representative 
thereof  for  the  purpose  of  discussing  the 
possibility  of  making  a  gift,  donation  or 
bequest  to  the  Commission  shall 
immediately  refer  such  person  or 
persons  to  the  Commission's  designated 
agency  ethics'official.  The  designated 
agency  ethics  official  shall,  in 
consultation  with  other  agency  ethics 


officials,  make  a  determination 
concerning  whether  acceptance  of  such 
offers  would  create  a  conflict  of  interest 
or  the  appearance  of  a  conflict  of 
interest.  Agency  ethics  officials  may 
also  advise  potential  donors  and  their 
representatives  of  the  types  of 
equipment,  property  or  services  that 
may  be  of  use  to  the  Commission  and 
the  procedures  for  effectuating  gifts  .set 
forth  in  this  subpart.  The  Commission 
may,  in  its  discretion,  afford  public 
notice  before  accepting  any  gift  under 
authority  of  this  subpart. 

§  1 .3003    Mandatory  factors  for  evaluating 
conflicts  of  interest 

No  gift  shall  be  accepted  under  this 
subpart  unless  a  determination  is  made 
that  its  acceptance  would  not  create  a 
conflict  of  interest  or  the  appearance  of 
a  conflict  of  interest.  In  making  conflict 
ol  interest  determinations,  designated 
agency  ethics  officials  shall  consider  the 
following  factors: 

(a)  Whether  the  benefits  of  the 
intended  gift  will  accrue  to  an 
individual  employee  and.  if  so — 

(1)  Whether  the  employee  is 
responsible  for  matters  affecting  the 
potential  donor  that  are  currently  before 
the  agency;  and 

(2)  The  significance  of  the  employee's 
role  in  any  such  matters; 

(b)  The  nature  and  sensitivity  of  any 
matters  pending  at  the  Commission 
affecting  the  intended  donor; 

(c)  The  timing  of  the  intended  gift; 

(d)  The  market  value  of  the  intended 
gift; 

(e)  The  frequency  of  other  gifts  made 
by  the  same  donor;  and 

(0  The  reason  underlying  the 
intended  gift  given  in  a  written 
statement  from  the  proposed  donor. 

§  1.3004    Public  disclosure  and  reporting 
requirements. 

(a)  Public  disclosure  of  gifts  accepted 
from  prohibited  sources.  The 
Commission's  Security  Operations 
Office,  Office  of  the  Managing  Director, 
shall  maintain  a  written  record  of  gifts 
accepted  ft-om  prohibited  sources  by  the 
Commission  pursuant  to  section  4(g)(3) 
authority,  which  will  include: 

(1)  The  identity  of  the  prohibited 
source; 

(2)  A  description  of  the  gift; 

(3)  The  market  value  of  the  gift; 

(4)  Documentation  concerning  the 
prohibited  source's  reason  for  the  gift  as 
renuired  in  §  1.3003(f); 

(^5)  A  signed  statement  of  verification 
from  the  prohibited  source  that  the  gift 
is  unconditional  and  is  not  contingent 
on  any  promise  or  expectation  that  the 
Commission's  receipt  of  the  gift  will 
benefit  the  proposed  donor  in  any 
regulatory  matter;  and 
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(6)  The  date  the  gift  is  accepted  by  the 
Commission. 

(b)  Reporting  Requirements  for  all 
gifts.  The  Commission  shall  file  a  semi- 
annual report  to  Congress  li.sting  the 
gift,  donor  and  value  of  all  gifts 
accepted  from  any  donor  under  this 
subpart. 

[FK  D(X:.  94-18197  FjJ.m)  7-26-94:  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 
Commission. 

ACTtON:  Final  rule. 


SUMMARY:  The  Commission,  on  its  own 
motion,  amends  the  Table  of  FM 
Allotments  to  specify  the  corre<;t  <;lasses 
of  channels  allotted  to  various 
communities.  These  amendments  are 
necessary  to  reflect  changes  that  have 
been  authorized  in  response  to 
applications  filed  by  licensees  and 
permittees  operating  on  these  channels. 
This  action  constitutes  an  editorial 
change  in  the  Table  of  Allotments. 
Therefore,  a  public  notice  and  comment 
proceeding  is  unnecessary.  See  5  U.S  C 
553(b)  (A)  and  (B).  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  August  2fi,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sloan  Gregory,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  adopted,  1994  and  released. 
1994.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  center  (room 
239).  1919  M  Street  NW.,  Washington, 
DC.  The  complete  text  of  this  document 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(202)  857-3800,  2100  M  Street  NW., 
Suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  Part  73  is  amended  as  follows: 

PART  7a— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follow.s: 

Authority:  47  11..S.C.  J54.  303. 


§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  293C2  and  adding 
Channel  293C3  at  Demopolis,  by 
removing  Channel  293C2and  adding 
Channel  293C3  at  Sheffield,  and  by 
removing  Channel  288C3  and  adding 
Channel  288A  at  Tuscaloosa. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 

.    by  removing  Channel  267C  and  adding 
Channel  267C2  Anchorage,  and  by 
removing  Channel  298C  and  adding 
Channel  298C1  at  Anchorage. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  266C  and  adding 
Channel  266C3  at  Lake  Havasu  City 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  226C  and  adding   . 
Channel  226C1  at  Batesville,  and  by 
removing  Channel  271C2  and  adding 
Channel  271C3  at  Mena. 

6.  Section  73.202.  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  257A 
and  adding  Channel  257B1  at 
Bakersfield.  by  removing  Channel 
279C2  and  adding  Channel  279C1  al 
Carnelian  Bay,  by  removing  Channel 
262C2  and  adding  Channel  262C3  at 
Fortuna,  and  by  removing  Channel 
294B1  and  adding  294B  at  Orland. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  283C1  and  adding 
Channel  283C2  at  Pueblo,  and  by 
removing  Channel  223C  and  adding 
Channel  223C1  at  Trinidad. 

8.  Section  73.202(b)  the  Table  of  FM 
Allotments  for  Florida,  is  amended  by 
removing  Channel  300A  and  adding 
Channel  300C2  at  Coral  Cove,  by 
removing  Channel  251C1  and  adding 
Channel  251C2  at  Live  Oak.  and  by 
removing  Channel  264C1  and  adding 
Channel  264C  al  Tampa. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Hawaii,  is  amended  by 
removing  Channel  288Cand  adding  " 
Channel  288A  at  Haliimaile. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Idaho,  is  amended  by 
removing  Channel  244A  and  adding 
Channel  244C1  at  Preston. 

11.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Iowa,  is  amended  by 
removing  Channel  258C3  and  adding 
Channel  258A  al  Winterset. 

12.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Kentucky,  is  amended  by 
removing  Channel  228C2  and  adding 
Channel  228C3  at  Greenville. 

13.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Louisiana,  is  amended  by 
removing  Channel  258C  and  adding 
Channel  2.58C1  at  Lake  Charles,  and  by 
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removing  Channel  2 
Channel  262C2  at 

14.  Section  73. 
Allotments  for  Maim  t 
removing  Channel 
Channel  265B1  at 

15.  Section  73.202 
Allotments  for  Mi 
bv  removing  Channe 
Channel  234C3  at  St 
Channel  286C3  and 
286C2  at  Tracy,  and 
Channel  266A  and 
266C3  at  Winona. 

16.  Section  73.202 
Allotments  for  Miss 
by  removing  Channe 
Channel  253C1  at  Ti 

17.  Section  73.202 
Allotments  forMif 
removing  Channel 
Channel  247C1  at 
removing  Channel 
Channel  286C1  at  St 

18.  Section  73.202 
Allotments  for  Mont  i 
removing  Channel  2 
Channel  223C1  at 
Channel  28lC  and 
281C1  at  East  Helen 
Channel  269C3  and 
269A  at  Libby. 

19.  Section  73.202 
Allotments  for 
removing  Channel 
Channel  269C3  at 

20.  Section  73. 
Allotments  for  New 
by  removing  Channe 
Channel  286C3  at  PI 

21.  Section  73. 
Allotments  for  North 
amended  by  removi 
and  adding  Channel 
by  removing  Chann 
Channel  221C3  at 
removing  Channel  2 
Channel  247C1  at  VV 

22.  Section  73. 
Allotment's  for  North 
amended  by  removi 
and  adding  Channel 

23.  Section  73. 
Allotments  for  Oregi 
removing  Channel 
Channel  268C2  at 

24.  Section  73 
Allotments  for  Soutl  r 
amended  by  removi 
and  adding  Channel 
Qiarleston,  and  by 
269C2  and  adding 
Ravenel. 

25.  Section  72.201^ 
Allotments  forTenn 
by  removing  Channe  1 
Channel  242C1  at 

26.  Section  73 
Allotments  for  Texa; 


I  i2Cl  and  adding 


.202{b).  the  Table  of  FM 
is  amended  by 
2t5A  and  adding 
VVfStbrook. 

b).  the  Table  of  FM 
nntisota.  is  amended 
234A  and  adding 
pies,  by  removing 
i  dding  Channel 
)y  removing 
aiding  Channel 


b).  the  Table  of  FM 
ppi.  is  amended 
253C  and  adding 
pelo. 

b).  the  Table  of  FM 
is  amended  by 
and  adding 
ingfield.  and  by 

and  adding 
oseph. 

b).  the  Table  of  FM 
na.  is  amended  by 
4A  and  adding 
.  by  removing 
ing  Channel 
and  by  removing 
dding  Channel 
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b).  the  Table  of  FM 
Nevafia.  is  amended  by 
2i)9A  and  adding 
Reno. 


the  Table  of  FM 
'ork.  is  amended 
286A  and  adding 
ttsburgh. 

the  Table  of  FM 
Carolina,  is 

Channel  289C 
289C1  at  Columbia, 
221B1  and  adding 

and  by 
7C  and  adding 
Imington. 

'     the  Table  of  FM 
Dakota,  is 

Channel  270C 
270C1  at  Fargo. 

the  Table  of  FM 
n,  is  amended  by 

and  adding 
allis. 

the  Table  of  FM 
Carolina, is 
g  Channel  278C 
278C1  at 

,ing  Channel 
269C3at- 


e 
M  )yock. 


.202  b) 


ig 


202  b) 


2  )8C 
C(  rv 
202  b) 


r  miovi 


C  lannel 


b).  the  Table  of  FM 
ssee.  is  amended 
242C  and  adding 
M^rfreesboro. 

the  Table  of  FM 
is  amended  by 


202 [b) 


removing  Channel  236C  and  adding 
Channel  236C1  at  Beaumont,  by 
removing  Channel  300C  and  adding 
Channel  300C1  at  Canyon,  by  removing 
Channel  253A  and  adding  Channel 
253C3  at  Clarksville,  by  removing 
Channel  250C  and  adding  ChaTinel 
250C1  at  Odessa,  and  by  removing 
Channel  256C  and  adding  Channel 
256C1  at  Odessa. 

27.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Utah,  is  amended  by 
removing  Channel  280C  and  adding 
Channel  280C1  at  Nephi. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  94-18245  Filed  7-26-94;  8:45  anil 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1819 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Set-Asides  for  Small 
Business 

agency:  Office  of  Procurement. 

Procurement  Policy  Division.  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  NASA  has  revised  the  NASA 
FAR  Supplement  to  address  the  action 
NASA  centers  must  take  when  the 
Small  Business  Administration  (SBA) 
appeals  a  decision  not  to  set  aside  a 
procurement  for  small  businesses. 
DATES:  Effective  Date:  This  interim  rule 
is  effective  July  27,  1994. 
.Comments:  Comments  are  due  no 
later  than  September  26, 1994. 
ADDRESSES:  Submit  comments  to  Ms. 
Deborah  O'Neill,  Procurement  Policy 
Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
IDeborah  O'Neill.  (202)  358-0440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Current  policy  contained  in  NASA 
FAR  Supplement  §  1819.505  (c),  (d).  and 
(e)  addresses  situations  in  which  a  small 
business  set-aside  is  not  initiated  or 
pitrsued.  In  NFS  §  1819.505(c).  if  the 
contracting  officer  disapproves  the 
Small  Business  Specialist's  set-aside 
recommendation,  the  contracting  officer 
shall  promptly  refer  the  case  to  the  SBA 
representative  (if  one  is  assigned  and 


available)  for  review.  In  NFS 
§  1819.505(d),  cases  involving  the  non- 
initiation  of  a  set-aside  require  referral 
to  the  SBA  representative  (if  one  is 
assigned  and  available)  for  review.  NFS 
§  1819.505(e)  addresses  the  situation 
when  an  SBA  representative  is  not 
a.ssigned  or  available,  and  the 
contracting  officer  disagrees  with  the 
Small  Business  Specialist's 
recommendation  on  a  small  business 
set-aside,  or  withdrawal  or  modification 
of  a  set-aside  determination.  The  Small 
Business  Specialist  may  make  a  written 
appeal  to  the  center  procurement  officer 
whose  decision  may  overrule  the  Small 
Business  Specialist's  recommendation. 
Upon  later  review  of  this  action,  SBA 
may  disagree  with  the  procurement 
officer's  decision  not  to  set  aside  a 
procurement  for  small  business  and  may 
appeal  the  decision.  If  SBA  does  pursue 
an  appeal  in  the  situations  described  in 
NFS  §  1819.505  (c).  (d),  or  (e).  the  Office 
of  Procurement  at  NASA  Headquarters 
wants  the  NASA  center  to  notify  them 
in  writing  as  soon  as  SBA  appeals  the 
procurement  officer's  decision. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR 
chapter  18.  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-03.1- 
00000-1.  It  is  not  distributed  to  the 
public,  whether  in  whole  or  in  part, 
directly^by  NASA, 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq). 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
information  collection  subject  ot  44 
U.S.C.  chapter  35. 

List  ofSubjects  in  48  CFR  Part  1819 

Government-procurement. 

Thom«LS  S.  Leudtke.  . 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  part  1819  is 
amended  as  follows: 

1.  The  authority  citation  for48  CFR 
part  1819  continues  to  read  as  follows: 

Autho^^ty^42  U.S.C.  24  7.l((  )(1) 


PART  1819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  1819.505-70  is  added  to 
read  as  follows: 

1819.505-70    Nottncation  ot  SBA  appeals. 

The  SBA  representatives  may  appeal 
the  contracting  officer's  decision  as 
described  in  1819.505  (c)  or  (d)  to  the 
procurement  officer,  who  may  support 
the  contracting  officer's  decision.  Upon 
later  review  of  the  procurement  officer's 
decision  approving  the  contracting 
officer's  determination  described  in 
1819.505(e),  SBA  may  disagree  with  the 
procurement  officer's  decision  not  to  set 
aside  a  procurement  for  small  business. 
If  the  SBA  appeals  the  procurement 
officer's  decision.  Code  H  should  be. 
notified  in  writing  as  soon  as  SBA 
appeals  this  decision.  This  notification 
should  include  a  history  of  the  center 
and  SBA  discussions  on  the 
procurement  as  well  as  any  actions  the 
center  has  taken. 

[FR  Doc.  94-17489  Filed  7-26-94;  8:45  am) 
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48  CFR  Parts  1842  and  1853 

Corrections  and  Clarification  to  NASA 
FAR  Supplement  Coverage  on 
Disallowance  of  Costs 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION;  Final  rule. 

SUMMARY:  This  rule  clarifies  who  the 
responsible  NASA  contracting  officer  is 
when  more  than  one  contract  is  affected. 
This  action  iff  necessary  to  assure 
compliance  with  the  Federal 
Acquisition  Regulation,  ensure  that 
NASA  coordinates  internally 
disallowance  of  costs  and  to  make  the 
NFS  more  understandable.  The  effect  of 
this  action  will  be  better  coordination 
within  NASA. 

EFFECTIVE  DATE:  July  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  Le  Cren,  Code  HC,  (202)  358- 
0444. 

SUPPLEMENTARY  INFORMATION: 

Background 

NASA  FAR  Supplement  (NFS) 
1842.801(a)  requires  the  contracting 
officer  to  take  action  after  receipt  of  a 
NASA  Form  456.  Notice  of  Contract 
Costs  Suspended  or  Disapproved,  or  a 
DCAA  Form  1.  Notice  of  Costs 
Suspended  and/or  Disapproved  under 
Cost  Reimbursement  Contracts. 


However,  when  more  than  one  contract 
is  cited  on  the  notice,  the  NFS  does  not 
specify  which  contracting  officer  has 
responsibility  for  the  action.  NFS 
1842.801  is  changed  to  clarify  that  the 
contracting  officer  with  the  most  dollars 
affected  is  responsible  for  coordination 
with  the  other  affected  contracting 
officers,  including  those  of  other  federal 
agencies.  The  cross-reference  at 
1842.801(b)  is  also  revised  to  identify 
the  correct  cite.  In  addition,  1853.242- 
72  is  revised  to  include  the  correct 
prescription  cite.  Other  minor  changes 
have  also  been  made  for  efficiency  or 
clarification. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  information  collection 
subject  to  44  U.S.C.  chapter  35. 

List  of  Subiects  in  48  CFR  Parts  1842 
and  1853 

Government  procurement. 

Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1842  and 
1853  are  amended  as  follows: 

PART  1842— {AMENDED] 

1.  The  authority  citation  for  part  1842 
continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

2.  Section  1842.801  is  revised  to  read 
as  follows: 

1 842.801    Disallowance  of  costs. 

(a)  Following  a  prompt  and  careful 
review  of  the  facts  and  circumstances 
.4eading  the  auditor  to  initiate  the  NASA 
Form  456,  Notice  of  Contract  Costs 
Suspended  and/or  Disapproved,  and 
af^er  coordination  v«th  other  NASA  and 
federal  agency  contracting  officers 
administering  contracts  with  the  same 
contractor  under  which  a  NASA  Form 
456  or  a  DCAA  Forin  1  has  been  issued 
for  the  same  items  of  cost,  the  NASA 
contracting  officer  shall  take  one  of  the 
following  actions: 

(1)  Countersign  the  NASA  Form  456 
disapproving  the  costs. 

(2)  Countersign  the  NASA  Form  456 
suspending  the  costs. 

(3)  Issue  a  new  NASA  Form  456 
suspending  the  costs  rather  than 
disapproving  them  pending  resolution 
of  the  issues. 

(4)  Have  the  contractor  issue  a  new 
voucher  removing  the  costs  in  question 
from  itsclaim  and  return  the  NASA 
Form  456  to  the  auditor  unsigned. 


(5)  Retiun  the  imsigned  NASA  Form 
456  to  the  auditor  with  a  detailed 
explanation  of  why  the  suspension  or 
disapproval  is  not  being  countersigned, 
and  process  the  contractor's  claim  for 
payment. 

(b)  When  more  than  one  NASA 
contract  is  affected  by  a  notice,  the 
NASA  contracting  officer  with  the 
largest  amount  of  contract  dollars 
affected  is  responsible  for  coordination 
on  the  NASA  Form  456  vdth  the  other 
affected  contracting  officers,  including 
those  of  other  federal  agencies,  listed  in 
the  notice. 

(c)  The  NASA  contracting  officer, 
when  in  agreement  with  the  NASA 
Form  456  initiated  by  the  auditor,  shall 
assign  a  notice  number  and  shall 
countersign  the  form.  An  original  and 
three  copies  (which  includes  two 
acknowledgement  dJpies,  one  each  for 
return  to  the  contracting  officer  and  the 
auditor)  of  the  form  shall  be  sent  to  the 
contractor  by  certified  mail,  return 
receipt  requested;  one  copy  shall  be 
attached  to  the  Standard  Form  1034  and 
each  copy  of  the  Standard  Form  1034A 
(see  1842.7101{c))  on  which  the 
deduction  for  the  suspension/ 
disapproval  is  made,  and  one  copy  shall 
be  sent  to  the  auditor. 

(d)  The  total  amount  suspended  or 
disapproved,  as  shown  on  the  NASA 
Form  456,  shall  be  inserted  in  the 
Differences  block  of  the  Standard  Form 
1034  and  1034A,  citing  the  apphcable 
NASA  Form  456. 

(e)(1)  If  the  amount  of  the  deduction 
is  more  than  the  amount  of  the  public 
voucher,  the  installment  method  of 
deduction  shall  be  apphed  to  the 
current  and  subsequent  public  vouchers 
until  the  amount  is  fully  hquidated.  The 
deductions  on  any  voucher  may  not 
exceed  the  voucher  amount  to  avoid 
processing  of  a  voucher  in  a  credit 
amount.  Public  vouchees)  with  zero 
amounts  must  be  forwarded  to  the  fiscal 
or  financial  management  office  for 
appropriate  action. 

(2)  If  deductions  are  in  excess  of 
contractor  claims,  recovery  may  be 
made  through  a  direct  refund  from  the 
contractor,  in  the  form  of  a  check 
payable  to  NASA,  or  by  a  set-off 
deduction  from  the  voucher(s) 
submitted  by  the  contractor  imder  any 
other  contract,  imless  those  contracts 
contain  a  "no  set-off"  provision.  If  a  set- 
off is  affected,  the  voucher(s)  from 
which  the  deduction  is  made  should  be 
annotated  to  identify  the  contract  and 
appropriation  affected  and  the 
applicable  NASA  Form  456. 
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PART  1853— {AMEI JDEO] 


3.  The  authority 
coQtiaues  to  read  a< 

Authority:  42  U.S.( 

4.  Section  1853.; 
read  as  follows: 


( itation  for  part  1833 
follows: 

2473(c)(ll 
2*2-72  is  revised  tn 


1853.242-72 
456). 

NASA  Form  456, 
Costs  Suspended  a^d/or 
NASA  Form  456. 
1842.601.  will  be 
contractor  of  ar.y 
contract  costs 


Notific  itions  (NASA  Form 


Notice  of  Contract 
Disapproved 
prescribed  at 

to  notify  the 
pended/disallowed 


used' 


siis 


IFR  Doc.  94-17490  Fi 
BILUMG  COOE  nii-Oi-tt 


id  7-2b-«4;  8;45  ami 


DEPARTMENT  OF 


COMMERCE 


National  Oceanic  a^d  Atmospheric 
Administration 


50  CFR  Parts  672  a  Id 

(Docket  No.  94041  S-^l  99; 
R1N0648-AGS9 


Groundfish  of  the 
Groundfish  Fishery 
and  Aleutian  Isianc  s 


AGENCr:  National  \' 
Service  (NfMFS),  N^ional 
Atmospheric  Admi 
Coanmerce. 
ACTION:  Final  rule;  i 
specification  of  Pac 
allowances. 


anne  Fisheries 

Oceanic  and 
istration  (NOAAI. 


unnecessi  rily 


summary:  NMFS  ill 
regulations  for 
measures  to  preven' 
Alaska  (GOA)  tiawl 
■  taking  an 
the  CO.\  halibut 
the  directed  fishing 
prohibit  using 
arrowtooth  flounde 
species  that  are 
fishing,  as  a  basis 
retainable  amounts 
valuable  groundfish 
closed  to  directed 
opening  date  of  the 


APPORTIONMEN' 

GOA  Trawl 
(Seasons  open 


Jan.  20-Mar.  31 
Mar.  31  ^un.  30 
Jun  30-Sep.  30 


675 
I.D.  032394CJ 


uif  of  Alaska; 
of  the  Bering  Sea 
Area 


nal  1994 

fic  halibut  bvcatch 


plements 
al  management 
certain  Gulf  of 
fisheries  from 
large  share  of 
by  atch  limit;  amend 
standards  to 
retaiyed  amounts  of 
or  groundfish 
clo^d  to  directed 
calculating 
3f  other,  more 
species  that  are 

ing;  change  the 
yellowfin  sole  and 


fcr 


fishir 


"other  flatfish"  fisheries  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  from  May  1  to  January  1 ; 
and  implement  changes  pertaining  to 
the  annual  specification  and 
management  of  GOA  halibut  prohibited 
species  catch  (PSC)  limits.  This  action  is 
necessary  to  reduce  the  likelihood  that 
one  sector  of  the  Alaska  trawl  fleet  will 
preempt  others  for  a  share  of  the  Pacific 
halibut  bycatch  limit  established  for 
vessels  using  trawl  gear  in  the  GOA.  and 
provide  greater  opportunity  to  harvest 
available  groundfish  under  halibut 
bycatch  restrictions  in  both  the  GOA 
and  BSAI  fisheries.  This  action  is 
intended  to  further  the  objectives  of  the 
fishery  management  plans  for  the 
groundfish  fisheries  off  Alaska. 
EFFECTIVE  DATE:  August  9,  1994. 
ADDRESSES:  Individual  copies  of  the 
environmental  assessment/regulator) 
impact  review  (EA/RIR)  prepared  for 
this  action  may  be  obtained  from  the 
Fisheries  Management  Division,  Alaska 
Region.  NMFS.  P.O.  Box  21668.  Juneau, 
AK  99802-1668. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix.  907-586-7228 

SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  groundfish  fisheries  iti 
the  exclusive  economic  zone  (EEZ)  of 
the  GOA  and  the  BSAI  are  managed  by 
the  Secretary  of  Commerce  in 
accordance  with  the  Fishery 
Management  Plan  (FMP)  for  Groundfish 
of  the  GOA  and  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fisher\ " 
Conservation  and  Management  Act 
(Magnuson  Act).  Regulations  authorized 
under  the  FMP  that  pertain  to  the  U.S. 
groundfish  fisheries  appear  at  50  CFR 
parts  672  and  675. 

Existing  regulations  provide  a 
framework  process  for  the  annual 
specification  of  GOA  halibut  PSC  limits 
for  trawl  and  fixed  gear  fisheries  and  for 
apportioning  these  limits  by  season. 
Although  these  regulations  limit  the 
bycatch  of  Pacific  haUbut  in  the  GOA 
groundfish  trawl  fisheries,  they  have 


resulted  in  conflict  among  and 
preemption  of  groundfish  trawling 
operations  in  the  GOA  as  different  trr.vvl 
fishery  components  compete  for  shares 
of  the  available  halibut  PSC  limit.  This 
results  in  the  attainment  of  the  halilut  - 
bycatch  cap  before  some  groundfish 
Total  Allowable  Catch  (TAG)  limits      - 
have  been  taken,  causing  a  closure  ut 
trawling  operations  in  the  GOA.  even 
though  the  full  groundfish  har\'est 
amount  has  not  been  taken  in  some  ' 
fisheries. 

This  rule  implements  the  following 
three  measures  to  address  the 
preemption  of  one  trawl  fishery  sector 
by  another. 

1.  Establish  two  GOA  trawl  fishery 
categories  for  the  purpose  of 
apportioning  the  GOA  halibut  bycatch 
limit  already  established  for  the  trawl 
gear  fisheries  (§  672.20  (f)).  These  two 
categories  are  the  following:  (1)  The 
shallow-water  fishery  complex  (pollock. 
Pacific  cod.  Atka  mackerel,  shallow- 
water  flatfish,  flathead  sole,  and  "other 
species");  and  (2)  the  deep-water  fishery 
complex  (the  deep-water  flatfish,  rex 
sole,  arrowtooth  fiounder.  sablefish,  and 
rockfish). 

2.  Revise  the  method  for  calculating 
retainable  amounts  of  groundfish 
species  under  directed  fishing  standards 
(§  672.20(h)  and  §675.20(i)).  Revised 
methods  prohibit  using  retained 
amounts  of  arrowtooth  fiounder,  or 
groundfish  species  that  are  closed  to 
directed  fishing,  as  a  basis  for 
calculating  retainable  amounts  of  other, 
more  valuable  groundfish  species  that 
are  closed  to  directed  fishing. 

3.  Adjust  the  opening  date  for  the 
BSAI  yellowfin  sole  and  "other  flatfish" 
fisheries  from  May  1  to  January  1 .  As  a 
result  of  this  season  adjustment, 
directed  fishing  standards  governing 
retainable  amounts  of  flatfish  species  at 
§  675.20(h)(2)  also  are  revised. 

This  final  rule  also  implements 
editorial  changes  to  regulator)'  language 
pertaining  to  the  annual  specification 
and  management  of  GOA  halibut  PSC 
lim.its.  In  addition,  NMFS  apportions 
the  1994  GOA  halibut  trawl  PSC  limit 
among  fisheries  and  seasons  as  set  out 
below: 


OF  THE  2.000  Metric  Ton  (MT)  Halibut  Bycatch  Mortality  Limit  Established  for  the  1994 
Fisheries  Among  the  Shallow-  and  Deep-water  Trawl  Fishery  Complexes  and  Seasons 

i  nd  dose  at  I2  noon.  Alaska  local  bme  (A.l.t.),  except  tharthe  last  season  ends  at  12  midnight,  A.l.t.,  December  31 .] 


Season 


Shallow 
complex 


500 
100 
200 


Deep 
complex 


100 
300 
400 


Total 


600 
400 
600 
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APPORTIONMENT  OF  THE  2.000  METRIC  TON  (MT)  HALIBUT  ByCATCH  MORTALITY  LIMIT  ESTABLISHED  FOR  THE   1994 
cSJinuT  '"'  ^''''"■°'''  ^''^  D^EP-^^TER  TRAWL  FISHERY  COMPLEXES  AND  SEaIonS- 

(Seasons  open  and  ctose  at  12  noon.  Alaska  k)cal  time  (A.l.t.),  except  that  the  last  season  ends  at  1 2  midnight  A.l.t..  December  31 .1 


Season 


Sep.  30-Dec.  31 


^  No  apportionment 

An  emergency  rule  implementing 
these  measures  was  published  on 
February  10. 1994  (59  FR  6222),  under 
section  305(c)  of  the  Magnuson  Act.  At 
its  April  1994  meeting  the  Council 
voted  to  extend  the  emergency  rule  for 
another  90  days  (59  FR  24965,  May  13, 
1994).  A  proposed  rule  to  implement 
these  measures  was  pubfished  in  the 
Federal  Register  on  May  4. 1994  (59  FR 
23044).  A  complete  description  of,  and 
justification  for,  the  management 
measures,  including  editorial  changes  to 
regulations  addressing  GOA  haliBut 
bycatch  amounts,  was  discussed  in  the 
preamble  to  the  proposed  rule. 
Additional  information  also  is  available 
in  the  EA/RIR  (see  ADDRESSES). 

Public  comment  on  the  proposed  rule 
was  invited  through  May  31, 1994.  One 
letter  of  comments  was  received  within 
the  comment  period  and  is  summarized 
and  responded  to  below  in  the  Response 
to  Comments  section. 

Response  to  Comments 

Comment  1:  Splitting  the  halibut 
bycatch  hmit  between  the  shallow-water 
fishery  complex  and  the  deep-water 
fishery  complex  splits  the  limit  between 
a  well-observed  fleet  with  100-percent 
observer  coverage  (mainly  in  the  deep- 
water  fisheries)  and  a  poorly  observed 
fleet  with  30-percent  observer  coverage 
.  (mainly  in  the  shallow-water  fisheries). 
Because  the  30-percent  boats  have 
greater  latitude  to  take  an  observer,  the 
bycatch  data  collected  for  the  shallow- 
water  fisheries  would  be  biased  and, 
therefore,  less  accurate  than  the  data 
collected  for  the  deep-water  fisheries, 
thus  jeopardizing  the  management  of 
the  halibut  bycatch  limits.  This  action 
would  degrade  the  scientific  basis  for 
halibut  bycatch  management  and  is 
contrary  to  national  standard  2. 

Response:  Consistent  with  national 
standard  2,  NMFS  continues  to  monitor 
the  groundfish  fishery  using  the  best 
information  available.  Opportunities  do 
exist  in  the  30-percent  observer 
coverage  fleet  for  vessel  operators  to 
manipulate  observer  coverage  to  reduce 
or  increase  coverage  in  different 
fisheries.  However,  NMFS  has  taken 
measvues  to  increase  observer  coverage 


Shallow 
complex 


(') 


coi 


V) 


Total 


400 


in  the  groundfish  fleet  to  improve  the 
accuracy  of  catch  monitoring.  A  recent 
amendment  to  the  Observer  Plan  (59  FR 
22133,  April  29, 1994)  changed  observer 
coverage  requirements  for  vessels 
required  to  obtain  30-percent  observer 
coverage.  The  aftiendment  to  the 
Observer  Plan  limits  the  manipulation 
of  observer  coverage  by  requiring 
vessels  to  carry  an  observer  during  at 
least  30  percent  of  their  fishing  days  in 
each  calendar  quarter  in  which  the 
vessels  participate  for  more  than  3 
fishing  days  in  a  directed  fishery  for 
groundfish.  These  vessels  are  also 
required  to  have  an  observer  on  board 
the  vessel  during  one  trip  in  each 
fishery,  as  defined  in  the  Observer  Plan 
amendment,  in  which  they  participate. 
These  measures  should  reduce  the 
potential  for  manipulation  of  observer 
coverage  and  increase  the  amount  of 
observer  data  available  for  the 
management  of  the  specific  fisheries. 

<2omment  2:  Processors  are  not 
required  to  report  harvests  such  that 
NMFS  can  reasonably  attribute 
shoreside  catch  to  a  given  target  with  its 
appropriate  bycatch.  Currently,  one 
target  species  is  assigned  per  week,  even 
though  vessels  dehvering  to  a  plant  may 
have  targeted  several  different  species. 
This  system  cannot  be  used  to  monitor 
scientifically  a  separate  shallow-water 
fisheries  hahbut  bycatch  limit  and  is 
inconsistent  with  national  standard  2. 

Response:  For  purposes  of  attributing 
halibut  bycatch,  NMFS  assigns  a  target 
fishery  based  on  maximum  retained 
amounts  (except  midwater  pollock,  for 
which  pollock  must  comprise  95 
percent  or  more  of  the  total  catch)  and 
estimates  halibut  bycatch  for  each 
unique  combination  of  processor,  gear 
type,  and  reporting  area,  on  a  weekly 
basis.  Halibut  bycatch  is  attributed  to 
one  of  the  two  fishery  categories  for 
which  a  trawl  hahbut  bycatch  allowance 
is  made.  Bycatch  from  the  bottom 
pollock.  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel,  or 
"other  species"  fisheries  is  attributed  to 
the  shallow-water  species  complex. 
Bycatch  from  the  sablefish,  roddish, 
deep-water  flatfish,  and  arrowtooth 
flounder  fisheries  is  attributed  to  the 


deep-water  species  complex.  NMFS 
does  not  have  the  abiUty  to  assign  target 
fisheries  based  on  vessel  hauls  or 
individual  vessel  deUveries.  Given  this 
procedure,  NMFS  does  monitor  bycatch 
consistent  with  the  intent  of  the 
regulations  and  based  on  the  best 
available  scientific  information. 

Comment  3:  The  NMFS  Alaska 
Fisheries  Science  Center  should  review 
this  rule  and  concur  that  it  will  provide 
the  best  available  scientific  data  to 
monitor  the  hahbut  bycatch  limit. 

Response:  Regulations  that  are  drafted 
by  the  NMFS  Alaska  Regional  Office  are 
developed  in  consultation  with  the 
Alaska  Fisheries  Science  Center. 

Changes  in  the  Final  Rule  From  the 
Proposed  Rule 

This  final  rule  includes  one  editorial 
change  in  §  672.20(f)(3)(i)  to  clarify  an 
inconsistency  with  respect  to  paragraph 
(f)(l)(iv)  of  the  same  section.  Section 
(f)(l)(iv)  provides  the  authority  to 
establish  a  separate  hahbut  PSC 
allowance  by  regulatory  area  and 
district;  however.  §  672.20(f)(3)(i)  does 
not  provide  the  authority  for  closures 
based  on  regulatory  area  or  district  once 
an  allowance  is  reached.  Language  has 
been  added  to  paragraph  §672.20(f)(3)(i) 
to  indicate  that,  upon  attainment  of  a 
bycatch  allowance  for  the  entire  Gulf  of 
Alaska  or  the  apphcable  regulatory  area 
or  district,  a  closure  would  be  made. 

Upon  reviewing  the  reasons  for,  and 
the  comments  on,  this  action,  NMFS  has 
determined  that  this  rule  is  necessary 
for  fishery  conservation  and 
management. 

Classification 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  reasons  were  published  in  the 
preamble  to  the  proposed  rule  (59  FR 
24965,  May  5, 1994).  As  a  resuh.  a 
regulatory  fiexibihty  analysis  was  not 
prepared.  NMFS  prepared  an  analysis  of 
the  economic  impact  on  small  entities 
as  part  of  the  EA/RIR.  A  copy  of  the  EA/ 
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RIR  is  available  from  ^MFS  (see 
ADDRESSES). 

This  final  rule  has  keen  determined  to 
be  not  significant  for  >urposes  of  E.O. 
12866. 

NMFS  has  determiied  that  delaying 
the  effectiveness  of  th  is  final  rule  for  the 
entire  30  days  under '  he  Administrative 
Procedure  Act,  5  U.S.C.  552(d),  is 


contrary  to  the  public 


1 


interest  in  orderly 


conduct  of  the  fisheries  in  the  EEZ.  This 

rule  supersedes  the  original  emergency 

rule  implementing  th^ 

which  expires  Angus 

fishery  has  been  oper 

emergency  rule  with 

fishery.  To  avoid  an  ii 

fishery  as  it  is  curren^ 

conducted  under  the 


measures 
j  9. 1994.  The 
^ting  under  the 
I  benefit  to  the 
iterruption  in  the 
|ly  being 
emergency  rule. 


NMFS  is  waiving  a  portion  of  the  30-day 
delayed  effectiveness  period  for  this 
rule  to  correspond  wi  h  the  expiration 
of  the  emergency  rule 

List  of  Subjects  in  50 
675 


:FR  Parts  672  and 


Fisheries,  Reportini ;  and 
recordkeeping  requirt  ments 

Dated:  July  21, 1994 
Henrjr  R.  Beasley, 

Acting  Program  Manageknent 
National  Marine  Fisheri^ 

For  the  reasons  set 
preamble,  50  CFR  pai^ 
amended  as  follows 


Officer. 
Service. 
)ut  in  the 
672  and  675  are 


PART  672— GROUNflRSH  RSHERY  OF 
THE  GULF  OF  ALAS!  :A 


1 .  The  authority  citation 
continues  to  read  as 


paragraph  (0.  in 


Authority:  16  U.S.C.  ibOl  et  seq. 

2.  In  §672.20,  paraf  raphs  (f)  and 
(h)(1)  8^  revised  to  riad  as  follows: 

§  672.20    General  llmit^ons. 

•        •         •         *         • 

(0  Halibut  PSCIimi  fs.  (1)  Notification 
of  proposed  halibut  P  SC  limits.  NMFS 
will  publish  annually 
Register  proposed  an<  final  halibut  PSC 
limits  and  apportionn  lents  thereof 
authorized  under  this 
the  notification  requii  ed  under 
paragraph  (c)  of  this  section.  Public 
comment  will  be  acc«)ted  by  NMFS  on 
the  proposed  hahbut  PSC  limits,  and 
apportionments  there  )f,  for  a  period  of 
30  days  after  publicat  on  in  the  Federal 
Register.  NMFS  will  c  onsider  comments 
received  on  proposed  halibut  limits  and, 
after  consultation  writh  the  Council,  will 
publish  notification  ia  the  Federal 
Register  specifying  the  final  halibut  PSC 
limits  and  apportionn  lents  thereof. 

(i)  Trawl  gear  fishei  ies.  (A)  After 
consultation  with  the  Council,  NMFS 
will  publish  notificati  an  in  the  Federal 


for  part  672 
fallows: 


Register  specifying  the  proposed  halibut 
PSC  limit  for  vessels  using  trawl  gear. 
The  halibut  PSC  limit  specified  for 
vessels  using  trawl  gear  may  be  further 
apportioned  as  bycatch  allowances  to 
the  fishery  categories  listed  in  paragraph 
(f)(l)(i)(B)  of  this  section,  based  on  each 
category's  proportional  share  of  the 
anticipated  halibut  bycatch  mortality 
during  a  fishing  year  and  the  need  to 
optimize  the  amount  of  total  groundfish 
harvest  under  the  halibut  PSC  limit.  The 
sum  of  all  bycatch  allowances  will  equal 
the  halibut  PSC  limit  established  under 
this  paragraph  (f)(l)(i). 

(B)  For  purposes  of  apportioning  the 
trawl  halibut  PSC  limit  among  fisheries, 
the  following  fishery  categories  are 
specified  and  defined  in  terms  of  round- 
weight  equivalents  of  those  groundfish 
species  for  which  a  TAC  has  been 
specified  under  paragraphs  (a)  and  (c)  of 
this  section: 

( 1 )  SbaUow-water  species  fishery. 
Fishing  wi»Ji  trawl  gear  during  any 
weekly  reporting  period  that  results  in 
a  retained  aggregate  catch  of  pollock. 
Pacific  cod,  shallow-water  fiatfish, 
flathead  sole,  Atka  mackerel,  and  "other 
si>ecies"  that  is  greater  than  the  retained 
aggregate  amount  of  other  groundfish 
species  or  species  group. 

(2)  Deep-water  species  fishery.  Fishing 
with  trawl  gear  during  any  weekly 
reporting  period  that  results  in  a 
retained  catch  of  groundfish  and  is  not 

a  shallow-water  species  fishery  as 
defined  under  paragraph  (0(l)(i)(B)(i)  of 
this  section. 

(ii)  Hook-and-line  and  pot  gear 
fisheries.  After  consultation  with  the 
Council,  NMFS  will  publish  notification 
in  the  Federal  Register  specifying  the 
proposed  halibut  PSC  limits  for  the 
hook-and-line  gear  fisheries.  The 
notification  also  may  specify  a  halibut 
PSC  limit  for  the  pot  gear  fisheries.  The 
proposed  halibut  PSC  limit  for  hook- 
and-line  gear  fisheries  may  be  further 
apportioned,  as  bycatch  allowances,  to 
the  directed  fishery  for  demersal  shelf 
rockfish  in  the  Southeast  Outside 
District  of  the  Eastern  Regulatory  Area 
and  to  all  other  hook-and-line  gear 
fisheries. 

(iii)  Seasonal  apportionments.  (A) 
NMFS,  after  consultation  with  the 
Council,  may  apportion  each  halibut 
PSC  limit  or  bycatch  allowance 
specified  under  this  paragraph  (0  on  a 
seasonal  basis.  NMFS  will  base  any 
seasonal  apportionment  of  a  halibut  PSC 
limit  or  bycatch  allowance  on  the 
following  types  of  information: 

(1)  Seasonal  distribution  of  halibut: 

(2)  Seasonal  distribution  of  target 
groundfish  species  relative  to  halibut 
distribution; 


(3)  Expected  halibut  bycatch  needs, 
on  a  seasonal  basis,  relative  to  changes 
in  halibut  biomass  and  expected  catches 
of  target  groundfish  species; 

(4)  Expected  variations  in  bycatch 
rates  throughout  the  fishing  year; 

(5)  Expected  changes  in  directed 
groundfish  fishing  seasons; 

(6)  Expected  start  of  fishing  effort;  and 

(7)  Economic  effects  of  establishing 
seasonal  halibut  allocations  on  segments 
of  the  target  eroimdfish  industry. 

(B)  Unused  seasonal  apportionments 
of  hahbut  PSC  limits  specified  for  trawl, 
hook-and-line,  or  pot  gear  vvill  be  added 
to  the  res[>ective  seasonal 
apportionment  for  the  next  season 
during  a  current  fishing  year. 

(C)  If  a  seasonal  apportionment  of  a 
halibut  PSC  limit  specified  for  trawl, 
hook-and-line,  or  pot  gear  is  exceeded, 
the  amount  by  which  the  seasonal 
apportionment  is  exceeded  will  be 
deducted  bom  the  respective 
apportionment  for  the  next  season 
during  a  cxirrent  fishing  year. 

(iv)  Apportionment  among  regulatory 
areas  and  districts.  Each  halibut  PSC 
limit  specified  under  this  paragraph  (f) 
also  may  be  apportioned  among  the 
regulatory  areas  and  districts  of  the  Gulf 
of  Alaska. 

(2)  NMFS,  by  notification  in  the 
Federal  Register,  may  change  the 
halibut  PSC  limits  during  the  year  for 
which  they  were  specified,  based  on 
new  information  of  the  types  set  forth  in 
paragraph  (f)(1)  of  this  section. 

(3)  Attainment  of  a  halibut  PSC  limit 
or  bycatch  allowance. 

(i)  Trawl  gear  fisheries.  If,  during  the- 
fishing  year,  the  Regional  Director 
determines  that  U.S.  fishing  vessels 
participating  in  either  of  the  trawl 
fishery  categories  listed  in  paragraph 
(n(l)(i)(B)  of  this  section  will  catch  the 
Pacific  hahbut  bycatch  allowance,  or 
apportionments  thereof,  sp>ecified  for 
that  fishery  category  under  paragraph 
(f)(1)  of  this  section,  NMFS  will  publish 
notification  in  the  Federal  Register 
closing  the  entire  Gulf  of  Alaska  or  the 
applicable  regulatory  area  or  district  to 
directed  fishing  with  trawl  gear  for  each 
species  and/or  species  group  that 
comprises  that  fishing  category; 
provided,  however,  that  when  the 
halibut  bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  the 
shallow-water  species  fishery  is 
reached,  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  may  continue, 
consistent  with  other  provisions  of  this 
part. 

(ii)  Hook-and-line  fisheries.  (A) 
Groundfish  other  than  demersal  shelf 
rockfish  in  the  Southeast  Outside 
District.  If,  during  the  year,  the  Regional 
Director  determines  that  the  catch  of 
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halibut  by  operators  of  vessels  using 
hook-and-hne  gear  in  groundfish 
fisheries  other  than  the  directed  fishery 
for  demersal  shelf  rockfish  in  the 
Southeast  Outside  District  will  reach  the 
halibut  bycatch  allovvance,  or  seasonal 
apportionment  thereof,  specified  for 
hook-cmd-line  gear  under  paragraph 
(0(1)  of  this  section,  NMFS  will  publish 
notification  in  the  Federal  Register 
prohibiting  directed  fishing  for 
groundfish,  other  than  demersal  shelf 
rockfish  in  the  Southeast  Outside 
District,  by  vessels  using  hook-and-line 
gear  for  the  remainder  of  the  season  to 
w  hich  the  halibut  bycatch  allowance  or 
seasonal  apportionment  thereof  applies. 

(B)  Demersal  shelf  rockfish  in  the 
Sc-utheastOutside  District.  If,  during  the 
yt  ar,  the  Regional  Directordetermines 
th  i\  the  catch  of  hahbut  by  operators  of 
vessels  using  hook-and-line  gear  in  the 
directed  fishery  for  demersal  shelf 
rorkfisii  in  the  Southeast  Outside 
District  will  reach  the  halibut  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  specified  for -this  fishery  under 
paragraph  (fl(l)  of  this  section,  NMFS 
will  publish  notification  in  the  Federal 
Register  prohibiting  directed  fishing  for 
demersal  shelf  rockfish  in  the  Southeast 
Outside  District  by  vessels  using  hook- 
and-line  gear  for  the  remainder  of  the 
season  to  which  the  halibut  bycatch 
allowance  or  seasonal  apportionment 
thereof  apphes. 

(iii)  Pot  gear  fisheries.  If,  during  the 
fishing  year,  the  Regional  Director 
determines  that  the  catch  of  halibut  by 
operators  of  vessels  using  pot  gear  to 
participate  in  a  directed  fishery  for 
groundfish  will  reach  the  hahbut  PSC 
limit,  or  seasonal  apportionment 
thereof,  provided  for underparagraph 
(0(1)  of  this  section,  NMFS  will  publish 
notification  in  the  Federal  Register 
prohibiting  directed  fishing  for 
groundfish  by  vessels  using  pot  gear  for 
the  remainder  of  the  season  to  which 
the  halibut  PSC  limit  or  seasonal 
apportionment  apphes. 

(4)  When  the  vessels  to  which  a 
halibut  PSC  limit  applies  have  caught 
an  amount  of  halibut  equal  to  that  PSC, 
the  Regional  Director  may,  by 
notification  in  the  Federal  Register. 


allow  some  or  all  of  those  vessels  to 
continue  to  fish  for  groundfish  using 
nonpelagic  trawl  gear  under  specified 
conditions,  subject  to  the  other 
provisions  of  this  part.  In  authorizing 
and  conditioning  such  continued 
fishing  with  bottom-trawl  gear,  the 
Regional  Director  will  take  into  account 
the  following  considerations,  and  issue 
relevant  findings: 

(i)  The  risk  of  biological  harm  to 
hahbut  stocks  and  of  sotio-economic 
harm  to  authorized  halibut  users  posed 
by  continued  bottom  trawling  by  these 
vessels; 

{ii)  The  extent  to  which  these  vessels 
have  avoided  incidental  halibut  catches 
up  to  that  point  in  the  year; 

(iii)  The  confidence  of  the  Regional 
Director  in  the  accuracy  of  the  estimates 
of  incidental  halibut  catches  by  these 
vessels  up  to  that  point  in  the  year; 

(iv)  Whether  observer  coverage  of 
these  vessels  is  sufficient  to  assure 
adherence  to  the  prescribed -conditions 
and  to  alert  the  Regional  Director  to 
increases  in  their  incidental  halibut 
catches;  and 

(v)  The  enforcement  record  of  owners 
and  operators  of  these  vessels,  and  the 
confidence  of  the  Regional  Director  that 
adherence  to  the  prescribed  conditions 
can  be  assured  in  light  of  available 
enforcement  resources. 
•         «        •        «        * 

(h)  •  •  • 

(1)  Calculations,  (i)  In  making  any 
determination  concerning  directed 
fishing  under  paragraph  (g)  of  this 
section,  the  amount  or  percentage  of  any 
species,  species  group,  or  any  fish  or 
fish  products  will  be  calculated  in 
round-weight  equivalents. 

(ii)  Arrowtooth  flounder,  or  any 
groundfish  species  for  which  directed 
fishing  is  closed,  may  not  be  used  to 
calculate  retainable  amounts  of  other 
groundfish  species  under  paragraph  (g) 
of  this  section.    . 


PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

3.  The  authority  citation  for  part  675 
continues  to  read  as  follows:    . 


Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §675.20,  paragraphs  (h)(2)  and 
(i)(l)  are  revised  to  read  as  follows: 

§  675.20    General  llmttatJons. 

***** 

(h)  *   -  * 

(2)  Yellowfin  sole,  rock  sole, 
arrowtooth  flounder,  or  "other  flatfish." 
The  operator  of  a  vessel  is  engaged  in 
dijected  fishing  for  yellowfin  sole,  rock 
sole,  arrowtooth  flounder,  or  "other 
flatfish"  if  he  or  she  retains,  at  any  time 
during  a  trip,  an  amount  of  one  of  these 
species  equal  to  or  greater  than  35 
percent  of  the  amount  of  the  other 
respective  species  retained  at  the  same 
time  on  the  vessel  during  the  same  trip, 
plus  20  percent  of  any  groundfish 
species  other  than  yellowfin  sole,  rock 
sole,  or  "other  flatfish"  retained  at  the 
same  time  on  the  vessel  during  the  same 
trip. 


(i)*   •   • 

(1)  Calculations,  (i)  In  making  any 
determination  concerning  directed 
fishing  under  paragraph  (h)  of  this 
section,  the  amount  or  percentage  of  any 
species,  species  group,  or  any  fish  or 
fish  products  will  be  calculated  in 
round-weight  equivalents. 

(ii)  Arrowtooth  flounder,  or  any 
groundfish  species  for  whitJi  directed 
fishing  is  closed,  may  not  be  used  to 
calculate  retainable  amounts  of  other 
groundfish  species  under  paragraph  (h) 
of  this  section. 


5.  In  §  675.23.  paragraph  (c)  is  revised 
fo  read  as  follows: 

§675.23    Seasons. 

•         «         •         •         « 

(c)  Directed  fishing  for  arrowlooth 
flounder  and  Greenland  turbot  is 
authorized  fitjm  12:00  noon  Alaska  local 
time,  May  1,  through  12:00  midnight, 
Alaska  local  time,  December  31,  subject 
to  the  other  provisions  of  this  part. 
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Tfiis  section  of  the  FE  )ERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  oites  and  fegulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportuniti*  to  paftx:<pate  in  the 
rule  malong  prior  to  tt^  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  MarKe^ng  Service 

7  CFR  Part  56 

(DA-93-18] 

Grading  and  lnspe<  ;tion,  General 
Specifications  for )  approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  General  Specifications  for 
Dairy  Plants  Appro\'ed  for  USDA 
Inspection  and  Grading  Service 

AGENCY:  Agricultur  il  Marketing  Service. 

USDA. 

ACTION:  Proposed  nlle. 


Comments 


ri 

J 


summary:  This 
amend  the  General 
Dairy  Plants 
Inspection  and  Grac 
Specifications).  Tht 
would  revise  the  rei ; 
anhydrous  milkfat 
used  as  an  ingredii 
the  requirements  fo  ■ 
the  addition  of  safe 
antioxidants.  The 
use  of  butter  was  in 
of  the  American  Bu 
DATES:  Comments 
September  26,  1994 
ADDRESSES 
to:  Director,  Dairy 
Marketing  Service. 
Agriculture,  Room 
96456.  Washington 
They  will  be  made 
inspection  at  the  Da  i 
Room  2750-S  duri 
hours. 

FOR  FURTHER 
Duane  R.  Spomer. 
Standardization 
Dairy  Division, 
96456.  Washington 
(202) 720-7473. 
SUPPLEMENTARY 
proposed  rule  has 
Executive  Order  12 
Reform.  This  action 
have  retroactive 
not  preempt  any 


docjiment  proposes  to 
specifications  for 
Appro  'ed  for  USDA 

ing  Service  (General 
proposed  changes 
uirements  for 
I  a  How  butter  to  be 
t  and  would  revise 
butteroil  to  allow 
and  suitable 
p  oposal  to  allow  the 
tiated  at  the  request 
ter  Institute, 
s  lould  be  filed  by 


effe  ct 


^i 


should  be  sent 
vision.  Agricultural 

.S.  Department  of 
968-S. P.O.  Box 
DC  20090-6456. 
vailable  for  public 
ry  Division  in 

regular  business 


INFORMATION  CONTACT: 
ief.  Dairy 
Brahch,  USDA/AMS/ 
Roofn  2750-S.  P.O.  Box 
DC  20090-6456. 

INFdRMATION:  This 
b^en  reviewed  under 
78,  Civil  Justice 
is  not  intended  to 
This  rule  would 


Sti;  te  or  local  laws. 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  proposed  rule  also  has  been 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.  The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  proposed  rule,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  participation  in  the 
USDA-approved  plant  program  is 
voluntary  and  the  amendments  would 
not  increase  the  costs  to  those  utilizing 
the  program. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

The  General  Specifications, 
established  in  1975,  do  not  provide  for 
butter  to  be  used  in  making  anhydrous 
milkfat  in  USDA-approved  dairy  plants. 
This  is  inconsistent  with  international 
standards  that  allow  butter  to  be  used  in 
anhydrous  milkfat.  The  General 
Specifications  also  do  not  provide  for 
the  addition  of  antioxidants  to  butteroil, 
which  also  is  permitted  in  international 
standards.  These  restrictions  have 
placed  the  domestic  manufacturer  at  a 
disadvantage  when  competing  in  the 
world  market. 

To  permit  domestic  manufacturers  of 
anhydrous  milkfat  and  butteroil  to 
compete  on  equal  terms  with 
manufacturers  from  other  exporting 
countries,  and  to  amend  the  General 
Specifications  to  more  closely  align  U.S. 
requirements  with  international 
standards,  USDA  is  proposing  changes 
to  Part  58,  subpart  B,  of  the  grading  and 
inspection  regulations  concerning  dairy 
products,  as  follows: 

1.  Amend  Ingredient  Requirements  to 
Permit  Butter  To  Be  Used  as  an 
Ingredient  in  Anhydrous  Milkfat 

The  General  Specifications  were 
established  in  1975  and  permit  only 
cream  to  be  used  as  an  ingredient  in 
anhydrous  milkfat.  The  International 
Dairy  Federation  and  the  Codex 
Alimentarius  Commission  have  both 
developed  internationally  recognized 
standards  that  allow  the  use  of  butter  in 
making  anhydrous  milkfat.  Revision  of 
the  General  Specifications  is  being 
proposed  to  align  USDA  requirements 
with  internationally  recognized 


standards  and  allow  butter  as  an 
ingredient  in  anhydrous  milkfat. 

2.  Allow  the  Addition  of  Antioxidants 
to  Butteroil 

The  General  Specifications  do  not 
provide  for  the  addition  of  antioxidants 
to  butteroil.  International  dairy 
standards  permit  the  addition  of 
antioxidants  to  assist  in  preserving  the 
flavor  characteristics  of  this  producl. 
Revision  of  the  General  Specifications  is 
being  proposed  to  align  USDA 
requirements  with  international 
standards  and  to  allow  the  addition  of 
antioxidants  to  butteroil,  provided  the 
antioxidant  used  is  permitted  by 
standards  developed  by  the  Codex 
Alimentarius  Commission  and 
authorized  for  use  by  the  Food  and  Drug 
Administration  (FDA).  The  Standards 
developed  by  the  Commission  may  be 
found  in  the  "Standard  A-2  for  Milkfat 
Products." '  Antioxidants  which  are 
permitted  by  the  Commission  and 
which  may  be  added  to  butteroil  and  the 
maximum  levels  allowed  are  as  follows: 


Antioxidant 

Maximum  level 

Propyl  gatlate  

100  mg/kg. 
75  mg/kg. 

Butylated     hydroxytoluene 

(BHT)'. 

Butylated     hydroxyanisole 

200  mg/kg. 

(BHA). 

Any      comt>ination      of 

200  mg/kg.  but 

propyl  gallate.  BHA,  or 

individual  lim- 

BHT-. 

its  above  not 

to  be  ex- 

ceeded. 

Natural      and      synthetic 

500  mg/kg. 

tocopherols. 

Ascorbyl  palmitate 

500  mg/kg  indi- 
vidually or  in 

combination. 

Ascorbyl  stearate  

Dilauryl  thiodipropionate  .... 

200  mg/kg. 

Antioxidant  synergists: 

Citric  acid 

Umit  by  Good 
Manufacturing 

Practice 

(GMP). 

Sodium  citrate 

Limit  by  GMP. 
100  mg/kg  indi- 

Isopropyl citrate  mixture 

vidually  or  in 

combination. 

Phosphoric  acid 

* 

'  "Standard.s  A-2  for  Milkfat  Hroducis",  Joint 
FAG/WHO  Food  Standards  Program,  Codex 
Committee  on  Milk  and  Milk  Products.  Copies  of 
the  Standard  may  be  obtained  from  the  Dairy 
Division.  Agricultural  Marketing  Service,  United 
States  Department  of  Agriculture,  P.O.  Box  964 5f.. 
Washington.  DC  20090-6456. 


AntioxkJant 


Monoglyceride  citrate 


Maximum  level 


•Temporarily    endorsed    by    the    Codex 
Alimentarius  Commission. 

FDA  provisions  relevant  to  those 
antioxidants  permitted  by  the 
Commission  are  found  in  21  CFR  Parts 
172. 182  or  184.  The  antioxidants 
permitted  by  FDA  would  be  the  ones 
proposed  to  be  allowed  by  these 
regulations.  The  antioxidants  and  levels 
permitted  by  FDA  are  as  follows:   . 


Antioxidant 


Propyl  gallate  

Butylated     hydroxytoluene 

(BHT). 
Butylated     hydroxyanisole 

(BHA).     * 

Tocopherols 

Ascorbyl  palmitate 

Dilauryl  tfiiodipropionate  .... 
Antioxidant  synergists: 

Citric  acid 

Sodium  citrate 

Isopropyl  citrate 

Phosphoric  acid 

Monoglyceride  citrate  .... 


Maximum  level 


0.02%  of  fat. 
0.02%  of  fat 

0.02%  of  fat. 

Limit  by  GMP. 
Limit  by  GMP. 
0.02%  of  fat. 

Limit  by  GMP. 
Limit  by  GMP. 
0.02%  of  food. 
Limit  by  GMP. 
200  ppm  of  fat. 


3.  Reduce  the  Amount  of  Moisture 
Permitted  in  Anhydrous  Milkfat 

The  General  Specifications  allow  a 
maximum  moisture  content  of  0.15 
percent  in  anhydrous  milkfat. 
International  standards  developed  by 
the  International  Dairy  Federation  and 
the  Codex  Alimentarius  Commission 
allow  a  maximum  moisture  content  of 
0.1  percent.  Revision  of  the  General 
Specifications  is  being  proposed  to  align 
USDA  requirements  with  international 
.standards  by  reducing  the  maximum 
allowable  moisture  content  fo  0.1 
percent. 

4.  Provide  for  the  Pasteurization  of  Oil 
(Highly  Concentrated  Milkfat)  in  the  . 
Manufacture  of  Anhydrous  Milkfat 

Pasteurization  of  dairy  products 
ensures  the  destruction  of  pathogenic 
organisms.  The  General  Specifications 
require  cream  to  be  pasteurized  in  the 
production  of  anhydrous  milkfat.  In 
some  segments  of  the  dairy  industry, 
this  pasteurization  step  occurs  when  the 
milkfat  in  the  cream  has  been 
concentrated  to  a  level  where  it  is 
considered  to  be  "oil"  rather  than 
cream.  Changes  in  the  General 
Specifications  are  being  proposed  fo 
provide  for  this  industry  practice. 

5.  Restrict  the  Amount  of  Other  Butter 
Constituents  in  Anhydrous  Milkfat 
Whan  Butter  is  used  as  an  Ingredient 

When  butter  is  used  in  anhydrous 
milkfat,  the  majority  of  the  non-milkfat 


constituents  normally  found  in  butter 
are  removed  during  the  manufacture  of 
the  product.  The  non-milkfat 
constituents  which  are  removed  include 
protein,  ash,  and  salt.  Changes  are  being 
proposed  to  restrict  the  amount  of  these 
non-milkfat  constituents  that  would  be 
permitted  to  remain  in  anhydrous 
milkfat. 

Anhydrous  milkfat  specifications 
established  by  USDA  are  voluntary 
specifications  that  are  developed  to 
facilitate  the  orderly  marketing  process. 
Dairy  plants  are  free  to  choose  whether 
or  not  to  use  the  specifications.  When 
manufactured  or  processed  dairy 
products  are  graded  or  inspncted,  the 
USDA  regulations  governing  the  grading 
or  inspection  of  dairy  products  are  used. 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards,  Food  labehng,  Reporting  and 
record  keeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58,  Subpart  B.  be  amended  to  read  as 
follows: 

PART  5S— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  58,  Subpart  B,  continues  to  read  as 
follows; 

Authority:  Agricultural  Marketing  Act  of 
1946,  .Sees.  202-208.  60  Stat.  1087,  as 
amended;  7  U.S.C.  1621-1627.  unless 
otherwise  noted. 

2.  In  §  58.305,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  58.305  ■  Meaning  of  words. 

*         *         •         *         « 

(b)  Butteroil.  The  food  product 
resulting  from  the  removal  of  practically" 
all  of  the  moisture  and  solids-not-fat 
from  butter.  It  contains  not  less  than 
99.6  percent  fat  and  not  more  than  0.3 
percent  moisture  and  not  more  than  0.1 
percent  other  butter  constituents,  of 
which  the  salt  shall  be  not  more  than 
0.05  percent.  Antioxidants  permitted  to 
be  used  are  as  follows: 


Antioxidant 

Maximum  level 

Propyl  gallate  

0  02%  of  fat 

Butylated     hydroxytoluene 

(BHT). 
Butylated     hydroxyanisole 

(BHA). 

Tocopherols 

Ascorbyl  palmitate 

0.02%  of  fat 

0.02%  of  fat 

Limit  by  GMP 
Umit  by  GMP. 
0.02%  of  fat 

Umit  by  GMP. 
Umit  by  GMP. 

Dilauryl  thiodipropionate  .... 
AntioxkJant  synergists: 
Citric  acid 

Sodium  citrate 

Antioxidant 

Maximum  level 

Isopropyl  citrate  

0  02%  of  food 

Phosphonc  acid 

Monoglyceride  citrate  .... 

Umit  by  GMP. 
200  ppm  of  fat. 

An  inert  gas  may  be  used  to  flush  air 
tight  containers  before,  during,  and  after 
filling.  Carbon  dioxide  may  not  be  u.sed 
for  this  purpose. 

(c)  Anhydrous  milkfat.  The  food 
product  resulting  from  the  removal  ol 
practically  all  of  the  moisture  and 
solids-not-fat  from  pasteurized  cream  or 
butter.  It  contains  not  less  than  99.8 
percent  fat  and  not  more  than  0.1 
percent  moisture  and,  when  produced 
from  butter,  not  more  than  0.1  percent 
other  butter  constituents,  of  which  the 
salt  shall  be  not  more  than  0.05  percent. 
An  inert  gas  may  be  used  to  flush  air 
tight  containers  before,  during,  and  after 
filling.  Carbon  dioxide  may  not  be  used 
for  this  purpose. 
»         •         »        »        • 

3.  Section  58.32.5  is  revised  to  read  as 
follows: 

§58.325    Anhydrous  milkfat 

If  cream  is  used  in  the  production  ol 
anhydrous  milkfat  that  is  eligible  for 
official  certification,  the  anhydrous 
milkfat  shall  be  made  by  a  continuous 
separation  process  directly  from  milk  or 
cream.  The  cream  used  shall  be 
comparable  to  the  flavor  quality 
specified  above  for  U.S.  Grade  AA  or 
U.S.  Grade  A  butter.  The  milkfat  from 
cream  may  then  be  further  concentrated 
into  oil.  The  cream  or  oil  shall  be 
pasteurized  in  accordance  with  the 
procedures  for  cream  for  buttermaking 
(§  58.334a).  If  butter  is  used  in  the 
production  of  anhydrous  milkfat  thai  is 
eligible  for  official  certification,  the 
butter  used  shall  conform  to  the  flavor 
requirements  of  U.S.  Grade  AA  or  US 
Grade  A  butter,  and  shall  have  been 
manufactured  in  an  approved  plant.  The 
appearance  of  anhydrous  milkfat  should 
be  fairly  smooth  and  uniform  in 
consistency. 

4.  Section  58.347  is  revised  to  read  as 
follows: 

§  58.347    Butteroil  or  anhydrous  milktal 

The  fiavor  shall  be  bland  and  free 
from  rancid,  oxidized,  or  other 
objectionable  flavors. 

(a)  In  addition,  the  finished  product;; 
shall  meet  the  following  specifications 
when  sampled  and  tested  in  accordance 
with  §§  58,3.36  and  58.337. 
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Milkfal 

Moisture 

Other  butter  constituents 

Satt  

Antioxidants - 


ndudingsatt 


Free  fatty  adds 
Peroxide  value . 
Copper  content 


Butteroil 


Not  less  ttian  99.6  percent 

Not  nr»re  than  0.3  percent „ 

Not  more  than  0.1  percent „ 

Not  more  than  0.05  percent 

Those  permitted  by  standards  of  the  Codex 

Atimentanus  Commission  and  authorized  for 

use  by  the  Food  and  Drug  Administration. 
Not  more  than  0.5  percent  (calculated  as  oleic 

acid). 
Not  more  than  0.1  mHliequivalent  per  kilogram 

of  fat. 
Not  more  than  0.10  ppm 


Anhydrous  milkfat 


Not  less  than  99.8  percent. 

Not  more  than  0.1  percent. 

Not  rrwre  than  0.1  percent. 

Not  more  than  0.05  percent 

Those  permitted  by  standards  of  the  Codex 

Alimentarius  Commission  and  authorized  lor 

use  by  ttie  Food  arxJ  Drug  Administration. 
Not  more  than  0.3  percent  (calculated  as  oletc 

acid). 
Not  more  tfian  0.1  mlliiequivalent  per  kilogram 

of  fat. 
Not  more  than  0.10  ppm. 


Dated:  [uly  22,  1994. 
Lon  Hatamiya, 
Administrator. 
IFR  Doc.  94-18247  Filed 
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7  CFR  Part  906 
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Oranges  and  Grapefruit 
Lower  Rio  Grande  Va 
Revision  of  Special 
Exemption  Provision; ; 
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FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  Gar/.a,  McAllen  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  1313  East  Hackberry, 
McAllen,  Texas  78501.  telephone:  (210) 
682-2833,  or  Charles  L.  Rush.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington. 
D.C.  20090-6456,  telephone:  (202)  690- 
3670. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  906  [7  CFR 
Fart  906]  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  order.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 


equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements.^et  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  would  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  15  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  750  orange  and 
grapefruit  producers  in  south  Texas. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
AdministraUon  (13  CFR  §  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  S5 ,000.000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Section  906.40  of  the  order  authorizes 
the  establishment  of  grade,  size,  quality, 
maturity,  pack  and  container 
requirements  for  fresh  shipments  of 
Texas  oranges  and  grapefruit.  Whenever 
such  requirements  are  in  effect,  oranges 
and  grapefruit  are  required  to  be 
inspected  and  certified  as  meeting 
applicable  stemdards  in  accordance  with 
§  906.45  of  the  order.  The  program  is 
financed  through  handler  assessments, 
established  pursuant  to  §  906.34. 

The  order  provides,  in  §  906.42.  that 
regulations  issued  under  §§906.34. 
906.40.  and  906.45  may  be  modified, 
suspended  or  terminated  to  facilitate  the 
handling  of  citrus  fruit  for  certain 
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purposes.  Under  this  authority. 
§906.120  of  the  order's  rules  and 
regulations  provides  that  oranges  and 
grapefruit  may  be  handled  for  relief, 
charity  or  home  use  exempt  from  order 
requirements.  Handlers  desiring  to 
utilize  this  exemption  are  required  to 
apply  to  the  Texas  Valley  Citrus 
Committee  (committee),  the  agency 
established  to  administer  the  order 
locally.  In  making  an  application,  the 
handler  is  required  to  submit 
information  such  as  the  quantity  of  fruit 
to  be  handled  under  the  exemption  and 
its  intended  destination.  Based  on  the 
information  provided,  the  committee 
determines  whether  to  approve  the 
application  and  issue  the  handler  a 
certificate  of  privilege. 

The  committee  met  on  May  10,  1994, 
and  unanimously  recommended 
revising  paragraph  (c)(1)  of  §906.120  by 
deleting  "home  use"  from  the  provision 
which  allows  fruit  to  be  handled  exempt 
from  reguladon.  Current  regulations 
allow  for  an  unlimited  amount  of  fruit 
to  be  shipped  for  home  use  (not  for 
resale)  exempt  from  all  marketing  order 
requirements.  The  committee 
recommended  this  amendment  to 
reduce  the  potential  for  abuse  of  the 
home  use  exemption.  The  committee 
has  had  difficulty  in  verifing  the  final 
disposition  of  exempted  fruit. 

The  committee  expressed  concern 
that  bulk  loads  of  uninspected  fruit  may 
enter  fresh,  commercial  markets  and 
prove  detrimental  to  producer  returns  if 
the  exemption  is  not  removed.  Section 
906.120(c)(1)  is  proposed  to  be  amended 
by  deleting  the  phrase  "home  u.se". 

Other  exemptions  from  order 
requirements  would  remain  unchanged. 
Under  paragraph  (a)  of  §906.120. 
individuals  would  continue  to  be  able  to 
handle  up  to  400  pounds  of  citrus  per 
day  exempt  from  order  requirements. 
The  committee  believes  that  this 
minimum  quantity  exemption  is 
sufficient  to  cover  fruit  purchased  for 
home  use  and  not  for  resale.  Thus,  it  is 
not  exjjected  that  this  action  would 
adversely  impact  those  persons  who 
purchase  Texas  oranges  and  grapefruit 
directly  from  handlers  for  their  own  use. 

Based  on  the  above  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  number 
0581-0068  for  oranges  and  grapefruit. 


This  rule  would  reduce  the  reporting 
burden  on  approximately  6  handlers  of 
oranges  and  grapefruit  who  have  been 
completing  the  Special  Purpose 
Shipments  Form  (Application  for 
fundraiser-specialty  pack),  taking  about 
5  minutes  to  complete  each  report. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  All  comments  timely 
received  will  be  considered  prior  to 
issuance  of  any  final  rule. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements  and 
orders.  Oranges.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  906  is  proposed  to 
be  amended  as  follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows? : 

Authority:  7  U.S.C.  601-674. 

2.  Section  906.120  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(1)  to  read  as  follows: 

§  906.120    Fruit  exempt  from  regulation. 

(a)  •   *   ' 
•    (b)  *   •   * 

(c)  Special  purpose  shipments  and 
safeguards.  (1)  Fruit  may  be  handled  for 
relief  or  charity  exempt  from  the 
requirements  of  §§  906.34.  906.40.  and 
906.45  and  the  regulations  issued 
thereunder:  Proxided,  That  the  fruit 
shall  net  be  offered  for  resale,  and  the 
handler  submits,  prior  to  any  such 
handling,  an  application  to  the 
committee  on  forms  provided  by  the 
committee.  *   •   * 
•        •         •         *        « 

Dated:  fuly  21.  1994. 
Terry  C.  Long, 

Acting  Df:piity  Director,  Fruit  and  Vt^getable 
Divisinn. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-83-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72-101,  -102,  -201,  and 
-202  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR72 
series  airplanes.  This  proposal  would  ■ 
require  an  inspection  to  determine  the 
model  and  orientation  of  certain  flight 
control  rods,  and  replacement  with 
modified  rods,  if  necessary.  This 
proposal  is  prompted  by  reports  of 
corrosion  found  on  the  pitch  and  rudder 
trim  and  rudder  travel  limlter  fail-safe 
rods.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
problems  associated  with  corrosion  of 
the  flight  control  rods,  which  could 
compromise  the  required  strength  of 
these  items. 

DATES:  Comments  must  be  received  by 
September  6, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
83-AD.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:{M) 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referent:ed  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne. 
31060  Toulouse.  Cedex  03.  France.  This 
information  may  be  examined  at  llie 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
"proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  bt'fore 
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of  the  rod.  The  DGAC  classified  the 
material  contained  in  this  service 
bulletin  as  mandatory  and  issued 
French  Airworthiness  Directive  94-001- 
018(B),  dated  January  5,  1994,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

b.  Service  Bulletin  ATR72-27-1012, 
Revision  3,  dated  October  7, 1991, 
describes  procedures  for  replacing  the 
currently  installed  fail-safe  control  rods 
with  rods  that  have  been  modified  by 
the  addition  of  a  drain  hole  in  the  non- 
open  end  of  the  rod  and  the  application 
of  a  protective  treatment.  The  DGAC  has 
classiHed  this  service  bulletin  as 
"recommended." 

c.  Service  Bulletin  ATK72-27-1010. 
Revision  4,  dated  February  23,  1994, 
describes  procedures  for  reversing  the 
installation  of  the  ends  of  the  elevator 
tab  rod  and  rudder  tab  rod  so  that  the 
open  end  of  the  rods  is  oriented 
downwards.  The  DGAC  has  classified 
this  service  bulletin  as  "recommended." 

d.  Service  Bulletin  ATR72-27-1027, 
dated  July  28,  1993,  describes 
procedures  for  determining  the 
installation  direction  of  the  fail-safe  rod 
of  the  rudder  travel  limitation  unit 
(XLU),  and  replacing  the  rod  if  it  is 
installed  with  its  open  end  oriented 
upwards.  The  DGAC  has  classified  this 
service  bulletin  as  "recommended."        % 

This  airplane  model  is  manufactured 
in  France  and  is  tj'pe  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
an  inspection  to  determine  the 
orientation  of  the  end  of  the  pitch  and 
rudder  trim  fail-safe  rods  and  the  rudder 
travel  limiter  fail-safe  rods,  and 
replacement  of  those  rods  having 
downwards-oriented  ends.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Airplanes  on  which  Aerospatiale 
Modification  02723  and  Modification 
031 10  have  been  installed  are  not 
affected  by  the  requirements  of  this 
proposed  AD.  The  subject  flight  control 


rods  on  those  airplanes  have  been 
modified  prior  to  airplane  delivery. 

The  FAA  estimates  that  28  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,240,  or  $330  per 
airplane.  This  total  cost  impact  figure  is 
based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  replacement  of  any  of  the 
flight  control  rods  be  necessary,  the 
number  of  work  hours  and  the  cost  of 
required  parts  would  vary  according  to 
the  type  of  replacement  accomplished. 
In  a  "worst  case  scenario"  (all  subject 
rods  needing  replacement),  the  cost  of 
parts  would  be  approximately  $8,200 
per  airplane.  Labor  necessary  to 
accomplish  replacement  of  a  rod(s) 
would  vary  from  2  work  hours  to  10 
work  hours,  at  an  average  labor  rate  of 
$55  per  work  hour. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  li.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  94-NM-83-AD. 

Applicability:  Model  ATR72-101,  -102, 
-201.  and  -202  series  airplanes;  as  listed  in 
Aerospatiale  Service  Bulletin  ATR72-27- 
1033,  dated  February  23, 1994;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  problems  associated  with 
corrosion  of  the  flight  control  rods,  which 
could  compromise  the  required  strength  of 
these  items,  accomplish  the  following: 

Note  1:  Rods  replaced  and  installed  in 
accordance  with  the  instructions  of  any 
version  of  Aerosptatiaie  Service  Bulletin 
ATR72-27-1010  prior  to  the  effective  date  of 
this  AD  are  not  affected  by  the  requirements 
of  this  AD. 

(a)  For  airplanes  having  Manufacturer's 
Serial  Numbers  (MSN)  126  through  183, 
inclusive:  Within  18  months  after  the 
effective  date  of  this  AD,  visually  inspect  the 
elevator  trim  fail-safe  rods  to  determine  the 
model  and  the  orientation  of  the  open  end  of 
the  rod,  in  accordance  with  Part  A  of 
Aerospatiale  Service  Bulletin  ATR72-27- 
1033,  dated  February  23, 1994. 

(1)  If  a  SARMA-type  rod  is  installed,  prior 
to  further  flight,  replace  that  rod  with  a 
modified  rod,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-27- 
1012.  Revision  3,  dated  October  7, 1991. 

(2)  If  a  TAC-type  rod  is  installed,  and  if  the 
open  end  of  the  rod  is  oriented  in  any 
direction  other  than  downwards,  prior  to 
further  flight,  accomplish  the  reverse 
installation  procedures  specified  in 
Aerospatiale  Service  Bulletin  ATR72-27- 
1010.  Revision  4,  dated  February  23, 1994. 

(b)  For  airplanes  having  MSN"s  125 
through  198,  inclusive,  204,  and  207:  Within 
18  months  after  the  effective  date  of  this  AD, 
visually  inspect  the  rudder  trim  fail-safe  rods 
to  determine  the  mode!  and  the  orientation 
of  the  open  end  of  the  rod,  in  accordance 
with  Part  B  of  Aerospatiale  Ser\ice  Bulletin 
ATR72-27-1033,  dated  February  23, 1994. 

(1)  If  a  SARMA-type  rod  is  installed,  prior 
to  further  flight,  replace  that  rod  with  a 
modified  rod,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-27- 
1012.  Revision  3,  dated  October  7. 1991. 


(2)  If  a  TAC-type  rod  is  installed,  and  if  the 
open  end  of  the  rod  is  oriented  in  any 
direction  other  than  downwards,  prior  to 
further  flight,  accomplish  the  reverse 
installation  procedures  specified  in 
Aerospatiale  Service  Bulletin  ATR72-27- 
1010,  Revision  4,  dated  February  23, 1994. 

(c)  For  airplanes  having  MSN's  198,  and 
126  through  237,  inclusive:  Within  18 
months  after  the  effective  date  of  this  AD. 
visually  inspect  the  rudder  travel  limitation 
unit  fail-safe  rods  to  determine  the  model 
and  the  orientation  of  the  open  end  of  the 
rod,  in  accordance  with  Part  C  of 
Aerospatiale  Service  Bulletin  ATR72-27- 
1033,  dated  February  23, 1994. 

(1)  If  a  SARMA-type  rod  is  installed,  prior 
to  further  flight,  replace  that  rod  with  a  new 
rod  in  accordance  with  Aerospatiale  Service 
Bulletin  ATR72-27-1027,  dated  July  28. 
1993. 

(2)  If  a  TAC-type  rod  is  installed  at  the 
rudder  travel  limitation  rod  location,  and  if 
the  open  end  of  the  rod  is  oriented  in  any 
direction  other  than  downwards,  prior  to 
further  flight,  inspect  that  rod  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR72- 
27-1027,  dated  July  28,  1993. 

(i)  If  no  crack(s),  deformation,  or  corrosion 
of  the  rod  is  found,  prior  to  further  flight, 
reinstall  the  rod  so  that  the  open  end  is 
oriented  downwards,  in  accordance  with  the 
service  bulletin. 

(ii)  If  any  crack(s).  deformation,  or 
corrosion  of  the  rod  is  found,  prior  to  further 
flight,  replace  the  rod  with  a  modified  rod  in 
accordance  with  the  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
^JTOvides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Lssued  in  Renton,  Washington,  on  |ulv  20, 
1994. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
(PR  Doc.  94-18194  Filed  7-26-4;  8:45  am) 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  Number  94-NM-70-AD] 

Airworthiness  Directives;  McDonneU 
Douglas  Model  DC-10  Series  Airplanes 
and  Model  KC-10A  (Military)  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  Model  DC-10  series 
airplanes  and  KC-lOA  (military) 
airplanes.  This  proposal  would  require 
modification  of  the  fuel  crossfeed  dump 
shutoff  system.  This  proposal  is 
prompted  by  an  FAA  determination 
that,  in  the  event  of  a  failure  of  the 
number  2  bus  tie  relay  and  the 
subsequent  loss  of  electrical  pov  a 
source  of  the  number  2  engine,  a.i  all- 
engine  flameout  event  could  occur  due 
to  fuel  starvation  during  or  shortly  after 
a  fuel  dumping  operation.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  the  fuel 
crossfeed  dump  shutoff  system  due  to  a 
failure  of  the  number  2  DC  bus  electrical 
relay  and  the  subsequent  loss  of 
electrical  power  source  of  the  number  2 
engine. 

DATES:  Comments  must  be  received  by 
September  19. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  Number  94- 
NM-70-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  oblainetl  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach.  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support.  Dept.  L51.  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street.  Long  Beach.  California 
90806-2425. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Vakili.  Aerospace  Engineer,  Propulsion 
Branch,  ANM-141L.  FA.\.  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
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onp  (310) 988-5262; 
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Availability  of  NTRM< 

Any  person  may  obt  i 
NPRM  by  submitting  a 
FAA,  Transport  Airpl 
ANM-1 03.  Attention: 
Number  94-NM-70- 
Avenue.  SW..  Renton, 
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Discussion 
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ng  fuel  below  the 


minimum  allowable  level  could  lead  to 
an  all-engine-out  condition. 

Since  issuance  of  that  AD,  an  in-depth 
review  has  revealed  that  the  fuel  dump 
shutoff  system  on  Model  DC-IO  series 
airplanes  and  Model  KC-lOA  airplanes 
is  such  that,  in  the  event  of  a  failure  of 
the  number  2  bus  tie  relay  and  the 
subsequent  loss  of  electrical  power 
source  of  the  number  2  engine,  an  all- 
engine  flameout  event  could  occur  due 
to  fuel  starvation  during  or  shortly  after 
fuel  dumping  operations.  This 
condition,  if  not  corrected,  could  render 
the  fuel  crossfeed  dump  shutoff  system 
inoperable  due  to  a  failure  of  the 
number  2  DC  bus  electrical  relay  and 
the  subsequent  loss  of  the  number  2 
electrical  power  source. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-10  Service 
Bulletin  28-208,  dated  April  14,  1994. 
that  describes  procedures  for 
modification  of  the  fuel  crossfeed  dump 
shutoff  system.  This  modification 
provides  isolation  of  the  engine  fuel 
system,  which  entails  installation  of 
new  fuel  relays  and,  for  certain 
airplanes,  relocation  of  existing  relays. 
Further,  this  modification  also  revises 
the  electrical  wiring  for  the  fuel 
crossfeed  dump  shutoff  system  to 
provide  redundant  electrical  power 
sources,  which  minimizes  the 
possibility  of  system  loss  in  the  event  of 
a  number  2  engine  shutdown. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  fuel 
crossfeed  dump  shutoff  system.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
Accomplishment  of  this  modification 
will  terminate  the  requirement  imposed 
by  paragraph  (b)  of  AD  92-22-06  to 
revise  the  FAA-approved  AFM,  which 
cautioned  that  electrical  malfunctions 
may  render  the  automatic  fuel  dump 
termination  feature  inoperative. 

INote:  On  March  23. 1994.  the  FAA  issued 
AD  94-07-07,  amendment  39-8865  (59  FR 
15853,  .^pril  5, 1994),  applicable  to  certain 
Model  MD-n  and  MD-1  IF  airplanes,  to 
require  a  similar  modification  to  terminate 
the  requirement  imposed  bv  paragraph  (a)  of 
.^D  92-22-06  1 

There  are  approximately  425  Model 
DC-10  series  airplanes  and  KC-lOA 
(military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  221  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
ac  tions,  and  that  the  average  labor  rate 


is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $1,560  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$454,155.  or  $2,055  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  reisponsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) " 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  4'9  U.S.G.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-70-AD. 
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Applicability:  All  Model  DC-10  series 
airplanes  and  KC-lOA  (military)  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  fuel  dump  system 
shutoff  due  to  a  failure  of  the  number  2  DC 
bus  electrical  relay  and  the  subsequent  loss 
of  electrical  power  source  of  the  number  2 
engine,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  fuel  crossfeed 
dump  shutoff  system  in  accordance  with 
McDonnell  Douglas  DC-10  Ser^•ice Bulletin 
28-208,  dated  April  14,  1994. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
revisions  to  the  Airplane  Flight  Manual 
(AFM)  required  by  paragraph  (b)  of  AD  92- 
22-06.  amendment  39-8392. 

(b)  An  altemaUve  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained-from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  oji  July  20. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
(FR  Doc.  94-18195  Filed  7-26-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-74-AD] 

Airworthiness  Directives;  Raytheon 
Corporate  Jets  Model  BH/HS  125-600A 
and  -700A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Raytheon  Corporate  Jets  Model  BH/HS 
125-600A  and  -700A  series  airplanes. 
This  prc^osal  would  require  installation 
of  two  new  circuit  breakers  in  the  6  volt 
output  circuits  of  the  flight  deck  lighting 
transformers  on  electrical  Panel  *RY," 
below  the  right  pilot's  seat.  This 
proposal  is  prompted  by  a  report  of- 


'  smoke  in  the  flight  deck  due  to  a 
lighting  transformer  6  volt  output  circuit 
short  circuiting  tp  ground.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  smoke  or  fire  in  the 
flight  deck  due  to  inadequate  circuit 
protection  for  6  volt  circuits  of  the  flight 
deck  fighting  transformer. 
DATES:  Comments  must  be  received  b\ 
September  19. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
74-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  ser\ice  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Raytheon  Corporate  Jets,  Inc..  3  Bishops 
Square.  St.  Albans  Road  West,  Hatfield. 
Hertfordshire.  AL109NE,  United 
Kingdom.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  EMrectorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Bud 
Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-74-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-74-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Raytheon  Corporate  Jets 
Model  BH/HS  125-600A  and  -700A 
series  airplanes.  The  CAA  advises  that 
an  incident  occurred  on  a  Model  HS 
125-700B  series  airplane  when  a  6  volt 
output  circuit  from  the  flight  deck 
lighting  transformer  on  Panel  'RV 
overheated  and  short-circuited  to 
ground.  This  resulted  in  a  release  of 
acrid  smoke  in  the  flight  deck. 
Investigation  revealed  that  the  6  voh 
output  circuit  was  not  protected  by  a 
fuse  or  circuit  breaker.  This  condition, 
if  not  corrected,  could  result  in  smoke 
and  fire  in  the  flight  deck  during  flight. 

Since  Model  BH/HS  125-600 A  and 
125-700A  series  airplanes  are  similar  in 
type  design  to  Model  BH/HS  125-700B 
series  airplanes,  the  FAA  has 
determined  that  the  addressed  unsafe 
condition  is  likely  to  exist  or  develop  on 
Model  BH/HS  125-600A  and  125-700A 
series  airplanes. 

Raytheon  Corporate  Jets  has  issued 
Service  Bulletin  SB.24-31(>-3544A&B, 
dated  February  14,  1994.  which 
describes  procedures  for  installing 
circuit  breakers  in  the  6  volt  output 
circuits  of  two  flight  deck  lighting 
transformers.  The  purpose  of  the  circuit 
breakers  is  to  provide  circuit  protection 
for  the  6-volt  output  wires  and  to 
prevent  overheating  and  short 
circuiting.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
ainvorthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
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AD  would  require 


p  fished  in 
service  bulletin 


required  to  be  accon  j 
accordance  with  the 
described  previously . 

The  FAA  estimate ;  that  202  airplanes 
of  U.S.  registry  woul  i  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  w<  irk  hours  per 
airplane  to  accomptiKh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  houi.  Required  parts 
would  cost  approximately  $500  per 
airplane.  Based  on  tl  ese  figures,  the 
total  cost  impact  of  t  le  proposed  AD  on 
U.S.  operators  is  estinated  to  be 
$212,100.  or  $1,050  :  ter  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  as<  imiptions  that  no 
operator  has  yet  accc  mplisbed  any  of 
the  proposed  require  nents  of  this  AD 
action,  and  that  no  o  >erator  would 
accompfish  those  act  ons  in  the  future  if 
this  AD  were  not  adc  pted. 

The  regulations  pr  )posed  herein 
would  not  have  subs  antial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  ( listribution  of 
power  and  responsib  ilities  among  the 
various  levels  of  govi  mment.  Therefore, 
in  accordance  with  E  xecutive  Order 
12612,  it  is  determin  >d  that  this 
proposal  would  not  1  ave  sufficient 
federalism  implicatic  ns  to  warrant  the 
preparation  of  a  Fed*  ralism  Assessment. 

For  the  reasons  dis:nissed  above,  I 
certify  that  this  prop(  »sed  regulation  (1) 
is  not  a  "significant  r  sgiilatory  action" 
under  Executive  Ordfr  12866;  (2)  is  not 
a  "significant  rule"  uhder  the  DOT 
Regulatory  Policies  a  id  Procedures  (44 
FR  11034,  February  2  6, 1979);  and  (3)  if 
promulgated,  will  no ;  have  a  significant 
economic  impact,  po  iitive  or  negative, 
on  a  substantial  num  )er  of  small  entities 
imder  the  criteria  of  ( le  Regulatory 
Flexibility  Act.  A  coj  y  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  ii  the  Rules  Docket. 
A  copy  of  it  may  be  o  )tained  by 
contacting  the  Rules  )ocket  at  the 
location  provided  un  ler  the  caption 
"ADDRESSES." 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Ck>rporate  Jets  (Formeriy  British 
Aerospace  PLC,  Hawker  Siddley): 

Docket  94-NM-74-AD. 

Applicability:  All  Model  BH/HS  125-6O0A 
and  -700A  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  or  fire  in  the  flight  deck 
due  to  short  circuiting  of  the  flight  deck 
lighting  transformers  6V  output  circuits, 
accomplish  the  following: 

(a)  Within  six  months  after  the  effective 
date  of  this  AD.  install  circuit  breakers  in  two 
6  volt  output  circuits  of  the  flight  deck 
lighting  transformers  in  accordance  with 
Raytheon  Corporate  Jets  Service  Bulletin 
SB.24-310-3544A&B,  dated  February  14, 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
hispector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton.  Washington,  on  July  20. 
1994. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Scnnce. 
[FR  Doc  94-18196  Filed  7-26-94;  8:45aml 
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14  CFR  Part  39 

[Docket  No.  94-NM-65-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8-70  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-8-70 
series  airplanes,  that  cturently  requires 
replacement  of  all  attachment  screws  at 
the  exhaust  nozzle  plug  splice,  and  a 
check  of  nut  plates  for  running  torque 
and  replacement  of  nut  plates,  if 
necessary.  This  action  would  require 
modification  of  the  engine  exhaust  plug 
assemblies;  when  accompUshed,  this 
modification  would  terminate  the  need 
for  the  currently  required  replacement   ' 
and  check.  This  proposal  is  prompted 
by  reports  of  loose  or  missing 
attachments  at  the  splice  joint  of  the 
engine  forward  and  aft  exhaust  plugs, 
and  loss  of  the  rear  exhaust  plug 
following  an  engine  bird  strike.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
integrity  of  the  engine  exhaust  plug 
installation,  which  may  lead  to 
separation  of  exhaust  plugs  from  the 
airplane,  and  create  a  hazard  to  persons 
and  property  on  the  ground. 
DATES:  Comments  must  be  received  by 
September  9, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
65-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  This 


information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street.  Long  Beach.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-141L,  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
CaUfomia  90806-2425;  telephone  (310) 
988-5245;  fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received; 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments  , 
submitted  will  be  avaiilable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  v.ith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUownng 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-65-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  Co  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-N'M-65-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  Januajy  17,  1983,  the  FAA  issued 
AD  83-02-05.  amendment  39-4544  (48 
FR  5539.  February  7.  1983).  applicable 
to  all  McDonnell  Douglas  Model  DC-8- 
"0  series  airplanes,  to  require 


replacement  of  all  attachment  screws  at 
the  exhaust  nozzle  plug  splice.  That  AD 
also  requires  a  check  of  nut  plates  for 
running  torque  and  replacement  of  nut 
plates  not  meeting  the  minimum  run 
down  torque  of  five  inch-pounds.  That 
action  was  prompted  by  reports  of  loose 
or  missing  attachment  screws  at  the 
plug  splice  joint.  In  one  reported 
incident,  the  exhaust  plug  nozzle 
separated  from  one  engine  while  the 
airplane  was  in  flight.  The  requirements 
of  that  AD  are  intended  to  prevent 
separation  of  the  exhaust  nozzle  plug 
from  the  engine. 

Since  the  issuance  of  that  AD.  three 
operators  have  reported  four  incidents 
of  loose  or  missing  attachments  at  the 
splice  joint  of  the  engine  forward  and  aft 
exhaust  plugs.  These  discrepancies  were 
found  on  airplanes  subsequent  to  the 
accomplishment  of  AD  83-02-05.  One 
operator  reported  loss  of  the  rear 
exhaust  plug  on  one  airplane  after  the 
engine  sustained  a  bird  strike. 
Investigation  revealed  that  the  cause  of 
these  loose  or  missing  splice  joint 
attachments  was  attributed  to  higher 
temperatures  and  vibration  effects  of  the 
engine  exhaust. 

Operators  also  reported  loose  nuts  at 
the  forward  plug-to-engine  turbine 
flange  attachments.  The  cause  of  these 
loose  nnts  has  been  attributed  to  high 
temperature  and  incompatibility  of  the 
nut  threads  with  associated  threaded 
studs. 

These  conditions,  if  not  corrected, 
could  result  in  reduced  integrity  of  the 
engine  exhaust  plug  installation,  whicli 
may  lead  to  separation  of  exhaust  plugs 
from  the  airplane,  and  create  a  hazard 
to  persons  and  property  on  the  ground. 
The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-8-70  Ser\ice 
Bulletin  78-112,  Re\-ision  2.  dated 
March  8,  1994,  that  describes 
procedures  for  modification  of  tlie 
engine  exhaust  plug  assemblies.  The 
modification  entails  replacement  of 
existing  fasteners  with  permanent 
fasteners  having  larger  diameters:  this 
ivill  serve  to  strengthen  the  splice 
installation  and  minimize  the 
possibility  of  loose  splice  joint  fasteners. 
Further,  this  modification  entails 
replacement  of  existing  nuts  with  nuts 
that  are  less  susceptible  to  the  effects  of 
higher  temperatures  and  have 
compatible  thread  pitch,  which 
minimizes  the  possibility  of  forward 
plug-to-engine  turbine  attachments 
becoming  loose. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  83-02-05  to  require 
modification  of  the  engine  exhaust  plug 


assemblies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  Accomplishment 
of  this  modification  would  constitute 
terminating  action  for  the  currently 
required  replacement  and  check. 

There  are  approximately  110  Model 
DC-8-70  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  78  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  46  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Required 
parts  would  cost  approximately  S21.400 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
Sl.866.540.  or  $23,930  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  thi> 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  no! 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation, 
safety.  Safely. 

The  Proposed  .'Vmendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  fdllows: 

PART  S^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  ci  ation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  use 
and  1423;  49  T.S  C.  V 
11.89. 


Vpp.  1354(a).  1421 
;  and  14  CFR 


«[g) 


§39.13    [Amended) 

2.  Section  39.13  is 
removing  amendmen  1 
5539,  Februar>'  7. 
a  new  airworthiness 
read  as  follows: 


imended  by 
39-4544  (48  PR 
.  and  by  adding 
I  iirective  (AD),  to 


19(3) 


ire(. 


o  1 


daie 


ai 


McDonnell  Douglas: 
.Supepirdes  AD 
.39-4544. 

Applicability:  All 
airplanes,  certificated 

Compliance:  Requi 
accomplished  previous 

To  prevent  reduced  ii 
exhaust  plug  installati 
separation  of  exhaust 
airplane,  and  create  a 
property  on  the  ground 
following: 

(a)  Within  300  flight 
7. 1983  (the  effective 
amendment  39-4544) 
procedures  sjjecified  in 
(a)(2)  of  this  AD  in 
McDonnell  Douglas 
Bulletin  A78-107.  date( 
McDonnell  Douglas 
Bulletin  78-107.  dated 
McDonnell  Douglas 
Bulletin  78-107,  Revisi 
1984. 

(1)  Replace  all 
NAS560XK4-4  screws 
plug  splice. 

(2)  Check  nut  plates 
replace  all  nut  plates 
minimum  run  down 
pounds.     . 

(b)  Within  24  months 
date  of  this  AD,  modify 
plug  assemblies  in 
McDonnell  Douglas 
Bulletin  78-112,  Revisi 
1994.  Accomplishment 
constitutes  terminating 
replacement  and  check 
paragraph  (a)  of  this  AE 

(c)  An  alternative 
adjustment  of  the  comp 
provides  an  acceptable 
used  if  approved  by  the 
Angeles  Aircraft 
FAA,  TransfKirt  Airpla: 
Operators  shall  submit 
an  appropriate  FAA  Pri 
Inspector,  who  may  adc 
send  it  to  the  Manager, 

Note:  Information 
of  approved  alternative 
compliance  with  this 
obtained  from  the  Los 


Dofcket  94-NM-65-AD. 
Amendment 


83-  )2-05. 


Mo^iel  DC-8-70  series 
any  category. 
as  indicated,  unless 


tegrity  of  the  engine 
which  may  lead  to 
from  the 
hazard  to  persons  and 
accomplish  the 


P  iJgs  I 


DC-  ^-70 ; 


DC-  *-70 ; 


iCertificat 


(d)  Special  flight  perr  i 
accordance  with  §§  21. 


1  ours  after  February 
of  AD  83-02-05. 
^complisb  the 
paragraphs  (a)(1)  and 
acco  dance  with 
DC-1^70  Alert  Service 
November  30, 1982; 

Service 
nuary  16, 1984;  or 
Service 
1,  dated  June  12. 


(in 


NAS5^XK4-5  screws  with 
the  exhaust  nozzle 


fir 
net 


running  torque  and 
meeting  the 
of  five  inch- 


tor  lue 


after  the  effective 
the  engine  exhaust 
acco  dance  with 
DC-  6-70  Service 
I  m  2,  dated  March  8, 
jf  this  modification 
iction  for  the 
«quirements  of 


mel  lod 


of  compliance  or 
iancG  time  that 
Bvel  of  safety  may  be 
Manager,  Los 

ion  Office  (AGO), 

Directorate. 

eir  requests  through 
icipal  Maintenance 
comments  and  then 
-OS  Angeles  AGO. 

^  the  existence 
methods  of 
if  any,  may  be 
/^geles  AGO. 


A) 


ts  may  be  issued  in 
97  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  fuly  20, 
1994. 

Dairell  M.  Pederson,  Acting  Manager, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  94-18226  Filed  7-26-94;  8:45  am) 
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14  CFR  Part  39 

pocket  No.  94-NM-78-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to-, 
certain  McDonnell  Douglas  Model  E)C- 
9-80  series  airplanes  and  Model  MD-88 
airplanes.  This  proposal  would  require 
modification  of  the  power  transfer  unit 
(PTU).  This  proposal  is  prompted  by 
reports  of  fatigue  cracks  found  in  the 
drain  port  housings  of  the  FPU's  on 
several  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  PTU  housing  due 
to  fatigue  cracking,  which  could  result 
in  the  loss  of  both  hydraulic  systems 
(until  die  PTU  is  shut  off). 
DATES:  Comments  must  be  received  by 
September  9, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
78-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach.  California 
90801-1771,  Attention:  business  Unit 
Manager,  Technical  Administrative 
support,  Dept.  L51.  M.C  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate.  3229  East  Spring 
Street,  Long  Beach,  California. 


FOR  FURTMER  INFORMATION  CONTACT: 
Walter  Eierman,  Systems  and 
Equipment  Branch,  ANM-131L.  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  ACO,  3229  East  Spring  Street. 
Long  Beach,  California  90806-2425; 
telephone  (310)  988-5336;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp)ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  lie  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-78-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-7&-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
cracked  drain  port  housings  found  on 
the  power  transfer  units  (PTU)  installed 
on  five  McDonnell  Douglas  Model  DC- 
9-80  series  airplanes.  In  one  incident, 
failure  of  the  housing  resulted  in  the 
loss  of  both  hydraulic  systems,  which 
caused  the  airplane  to  depart  from  the 
runway  during  taxi  due  to  the  loss  of 
braking  and  nose  landing  gear  steering. 

Investigation  has  revealed  that  the 
cause  of  the  cracking  is  attributed  to 
fatigue.  Further  analysis  of  the  hardware 
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has  indicated  that  the  center  housing 
and  drain  port  housing  can  crack  before 
the  design  life  of  the  PTU  has  been 
reached.  This  condidon.  if  not 
corrected,  could  lead  to  the  failure  of 
the  housings  associated  with  the  PTU. 
which  in  turn  could  result  in  the  loss  of 
both  hydraulic  systems  (until  the  PTU  is 
shut  off). 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  29- 
53,  Revision  1,  dated  April  21, 1994, 
that  describes  procedures  for 
modification  of  the  center  housing  and 
drain  port  housing  of  the  PTUr  This 
modification  entails  replacing  the 
currently  installed  cast  aluminum 
housings  with  wrought  aluminum 
housings,  and  reidentifying  the  part 
number  of  the  PTU.  Such  modification 
will  ensure  that  the  housings  meet  the    - 
PTU  design  life  requirements. 

(Note:  This  service  bulletin  references 
Allied  Si^al  Service  Bulletin  4100310-29- 
0031.  Revision  3.  dated  April  8, 1994.  for 
detailed  modification  instructions.) 

Since  an  unsafe  condition  has  been, 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  center 
housing  and  drain  port  housing  of  the 
PTU.  The  actions  would  be  required  to 
be  accompUshed  in  accordance  with  the 
McDonnell  Douglas  service  bulletin 
described  previously. 

This  proposed  AD  would  not  be 
applicable  to  airplanes  that  are 
equipped  with  Vickers  PV3-160  engine 
driven  pumps.  The  FAA  finds  that  this 
type  of  pump  provides  a  pressurized 
flow  of  21  gallons  per  minute  and.  in 
the  event  of  a  PTU  crack  or  failure,  that 
rate  of  flow  would  be  adequate  to 
continue  pressurizing  the  affected 
hydraulic  system. 

There  are  approximately  1.074  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  578  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  i>er  work  hour.  Required  parts 
would  cost  approximately  $2,912  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,746,716,  or  $3,022  per  airplane. 

The  total  cost  impatt  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  <\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit>-:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

McDonnell  Douglas:  Docket  94-NM-78-AD 

/ipp/ico6i7»tv.  Model  DC-9-81  (MD-81). 
DC-9-82  (MD^2),  DC-»-83  (MD-83),  DC- 
9-84  (MD-84).  and  DC-9-87  (MD-87)  series 
airplanes,  and  Model  MD-88  airplanes;  as 
listed  in  McDonnell  Douglas  Service  Bulletin 
29-53.  Revision  1,  dated  April  21, 1994; 
excluding  airplanes  equipped  with  Vickers 
PV3-160  Engine  Driven  Pumps;  certiffbated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  loss  of  both  hydraulic  svstems 
due  to  the  failure  of  the  housings  of  the 
power  U-ansfer  unit  (PTU),  accomplish  the 
following: 

(a)  Prior  to  or  upon  the  accumulation  of 
14.300  flight  cycles  on  the  PTU.  or  within  9 
months  after  the  effective  date  of  this  AD. 
whiche\'er  occnrs  later,  modify  the  PTU 
assembly,  part  number  4100310,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  29-53,  Revision  1,  dated  April  21 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (.'VCOj, 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO.' 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21. 199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  Julv  20. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen  ice. 
[FR  D«c.  94-18279  Filed  7-26-94;  8:45  am) 
BtLUNG  CODE  4910-U-U 


14  CFR  Part  39 

[Docket  No.  94-NM-e7-AD) 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MO-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Model  DC-9-80  series  airplanes 
and  Model  MD-88  airplanes.  This 
proposal  would  require  modification  of 
the  engine  nose  cowl.  This  proposal  is 
prompted  by  several  in-flight  incidents 
in  which  the  engine  nosfe  cowl 
separated  or  nearly  separated  from  the 
airplane.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
separation  of  the  engine  nose  cowl  from 
the  airplane  during  severe  vibration  of 
the  engine. 

DATES:  Comments  must  be  received  by 
September  12.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Adininistration  (FA.  \),  Transport 
Airplane  Directorate ,  ANM-103, 
Attention:  Rules  Da  Jtet  No.  94-NM- 
87-AD,  1601  Lind  A  venue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  ii  ispected  at  this 
location  between  9:(  Q  a.m.  and  3:00 
p.m.,  Monday  throu  jh  Friday,  except 
Ff'deral  holidays. 

The  service  infoniiation  referenced  in 
the  proposed  rule  msy  be  obtained  from 


McDonnell  Douglas 


Corporation,  P.O. 


Box  1771,  Long  Beai:h,  Cahfornia 
90801-1771,  Attenti  on:  Business  Unit 


Manager.  Technical 
Support.  Dept.  L51, 
information  may  be 


Administrative 
^.C.  2-98.  This 
;xamined  at  the 


FAA,  Transport  Air]  ilane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate ,  Los  Angeles 
Aircraft  Certificatioi  Office,  3229  East 
Spring  Street,  Long  '.  Jeach,  California. 

I  informJ^hon  contact: 
ace  Engineer, 
^NM-141L,  FAA. 
)irectorate,  Los 
on  Office, 
,  Long  Beach, 
telephone  (310) 
688-5210. 


FOR  FURTHER 
Robert  Baitoo,  Aero^ 
Propulsion  Branch. 
Transport  Airplane 
Angeles  Aircraft  Cer^ificati 
3229  East  Spring 
Cahfornia  90806-24^5 
988-5245;  fax  (310) 


SUPPLEMENTARY  INFOPMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  m<  king  of  the 
proposed  rule  by  sulmitting  such 
written  data,  views,  jr  arguments  as 
they  may  desire.  Coi  imunications  shall 
identify  the  Rules  D  ckel  number  and 
be  submitted  in  trip  icate  to  the  address 


specified  above.  All 
received  on  or  befon 
for  comments,  speci 


communications 
the  closing  date 
ied  above,  will  be 


considered  before  ta  ung  action  on  the 
proposed  rule.  The  j  roposals  contained 


in  this  notice  may  b< 


of  the  comments  rec  iived 
pe:ifi 


A  1 
av3i 


Comments  are  s 
the  overall  regulator  r 
environmental,  and 
the  proposed  rule, 
submitted  will  be 
and  after  the  closing  date 
in  the  Rules  Docket 
interested  persons, 
summarizing  each  F 
concerned  with  the 
proposal  will  be  Hle^ 
Docket. 

lish  ng 


Commenters  w 
acknowledge  receipt 
submitted  in  responi  e 
must  submit  a  self- 
postcard  on  which 
statement  is  made: 
Docket  Number  94-liJM-87 


til 


changed  in  light 


ically  invited  on 
economic, 
snergy  aspects  of 
comments 
lable,  both  before 
for  comments, 
or  examination  by 
report 

\A-public  contact 
!  ubstanceof  this 
in  the  Rules 


the  FAA  to 
of  their  comments 
to  this  notice 
addressed,  stamped 
e  following 
Comments  to 

-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-87-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
several  in-flight  incidents  that  have 
occurred  on  McDonnell  Douglas  Model 
DC-9-60  series  airplanes  in  which  the 
engine  nose  cowl  separated  or  nearly 
separated  from  these  airplanes. 
Investigation  revealed  that  these 
separations  occurred  following  severe 
vibration  of  the  engine  due  to  failures  of 
the  first  stage  fan  blade.  The  cause  of 
these  separations  has  been  attributed  to 
loose  or  missing  attachment  bolts  of  the 
engine  nose  cowl.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
the  engine  nose  cowl  from  the  airplane 
during  severe  vibration  of  the  engine. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Alert 
Service  Bulletin  A71-61,  dated  May  18, 
1994,  which  describes  procedures  for 
modification  of  the  left  and  right  engine 
nose  cowls.  This  modification  entails 
removal  of  attachment  bolts  and 
nutplates,  replacement  of  nutplates  with 
self-locking  nuts  and  washers  on  the 
engine  "A"  flange,  and  reversal  of 
attachment  bolt  direction  (bolthead 
facing  forward).  This  modification  will 
ensure  the  integrity  of  the  nose  cowl 
attachment  assembly  so  as  to  minimize 
the  possibility  of  separation  of  the 
engine  nose  cowl  from  the  airplane 
during  severe  vibration  of  the  engine. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  left  and  right 
engine  nose  cowls.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

There  are  approximately  1,062 
McDonnell  Douglas  Model  DC-9-ao 
series  airplanes  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
540  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $100  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 


U.S.  operators  is  estimated  to  be 
$232,200,  or  $430  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Tlierefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonneil  Douglas:  Docket  94-NM-87-AD. 

Applicability.  Model  DC-9-81  (MD-81), 
DC-&-82  (MD-a2).  DC-9-83  (MD-83).  and 
DC-9-87  (NfD-87)  series  airplanes  and 
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Mode!  MD-88  airplanes;  as  listed  in 
McDoaaell  Douglas  MD-80  Alert  Service 
Bulletin  A71-61,  dated  May  18. 1994; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  engine  nose  cowl  separating 
from  the  airplane  during  severe  engine 
vibration,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  left  and  right  engine 
nose  cowls  in  accordance  with  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin  A71- 
Bl.datedMay  18. 1994. 

Note  1;  Modification  in  accordance  with 
either  Figure  1.  Figure  2,  or  Figure  3  of  the 
alert  service  bulletin  is  acceptable  for 
compliance  with  this  paragraph. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACXD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  21. 
1994. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-18284  Filed  7-26-94;  8:45  ami 

BILUNG  COOE  4910-13-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  222 

Management  of  Grazing  Use  Within 
Rangeiand  Ecosystems,  and  Range 
Management;  Grazing  Fees 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Proposed  rules;  extension  of 
comment  period. 

SUMMARY:  On  April  28, 1994.  at  59  FR 
22074  and  22094,  in  Part  VI  of  the 
Federal  Register,  the  Forest  Service 
published  two  proposed  rules  to  revise 
grazing  and  livestock  management 
regulations  at  36  CFR  part  222.  Subpart 
A  and  grazing  fee  regulations  at  Subpart 
C.  The  public  comment  period  is 
scheduled  to  expire  on  July  28,  1994. 
The  Departmelit  of  the  hiterior.  Bureau 
of  Land  Management,  has  also 


published  a  proposed  rule  for  grazing 
administration  for  which  the  public 
comment  period  is  also  scheduled  to 
expire  on  July  28. 1994.  The  Bureau  of 
Land  Management  is  extending  the 
comment  period  for  their  proposed  rule 
from  July  28.  1994  to  September  9,  1994. 
In  order  to  coincide  with  the  public 
comment  period  of  the  Bureau  of  Land 
Management,  the  Forest  Service  is 
extending  the  public  comment  period 
on  \be  proposed  rules  until  September 
9. 1994. 

DATES:  Comments  must  be  received  in 
writing  by  September  9. 1994. 
ADDRESSES:  Send  written  comments  to 
Rangeland  Reform  '94,  P.O.  Box  66300, 
Washington.  DC  20035-6300. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Stewart,  Range  Management 
Staff,  (202)205-1746. 

Dated:  July  21.  1994. 
David  G.  linger, 
Associate  Chief. 

IFR  Doa  94-18308  Filed  7-26-94:  8:45  ami 
BILUNQ  COBE  3410.11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  180 

PP  4E431(VP585;  FRL-4898-5] 

RIN2070-AC18 

Watermelon  Mosaic  Virus-2  Coat 
Protein,  Zucchini  Yellow  Mosaic  Virus 
Coat  Protein  and  the  Genetic  Material 
Necessary  for  Production  of  These 
Proteins  in  Transgenic  Squash  Plants; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
establishing  an  exemption  from  the 
requirement  for  a  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
for  residues  of  the  plant-pesticides 
watermelon  mosaic  virus-2  (WMV2) 
coat  protein  and  zucchini  yellow  mosaic 
virus  (ZYMV)  coat  protein,  as  expressed 
in  Asgrow  line  ZW20  of  Cucurbita  pepo 
L.  and  the  genetic  material  necessary  for 
the  production  of  these  proteins.  This 
exemption  was  requested  by  Asgrow 
Seed  Co. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (PP 
4E4310/P585],  must  be  received  on  or 
before  August  26. 1994. 
ADDRESSES;  By  mail,  submit  vmtten 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202.    . 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All.  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  Virginia 
address  given  above,  from  8  am  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATJON  CONTACT:  By 
mail:  Steve  Robbins.  Product  Manager 
(PM)  21.  Registration  Division  (7505C). 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227.  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202.  (703)-305- 
6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  from  Asgrow  Seed  Co., 
Kalamzoo,  MI  49004,  pesticide  petition 
(PP)  4E4310  on  December  6.  1993. 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  regulation  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act. 
21  U.S.C.  346a,  to  exempt  from  the 
requirement  of  a  tolerance,  the  residues 
of  the  plant-pesticides  watermelon 
mosaic  virus-2  coat  protein  and 
zucchini  yellow  mosaic  virus  coat 
protein  as  expressed  in  Asgrow  line 
ZW20  of  Cucurbita  pepo  L.,  and 
subsequent  generations  obtained 
through  normal  sexual  reproduction.  An 
amendment  to  this  petition  was 
received  on  April  4, 1994,  which 
changed  the  proposed  exemption  by 
including  the  genetic  material  necessary 
for  the  production  of  these  proteins. 

The  squash  plants  identified  as 
Asgrow  line  ZW20  have  been 
genetically  modified  to  produce  the  coat 
proteins  of  two  viruses  which 
commonly  infect  squash  plants 
(watermelon  mosaic  virus-2  and  j 

zucchini  yellow  mosaic  virus). 
Production  of  specific  viral  coat 
proteins  by  the  plant  will  protect  it  from 
infection  by  those  viruses.  Viral  coat 
proteins,  along  with  the  genetic  material 
(nucleic  acids)  necessary  to  produce 
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them  in  the  plant,  arc  designated  as 
plant  pesticides  by  H  *A. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  <  ata  considered  in 
support  of  the  exemp  ion  from  the 
requirement  of  a  tolei  ance  include  the 
following:  Sequences  of  the  engineered 
WM V2  and  ZYMV  co  at  protein  coding 
regions  and  their  resu  Iting  coat  proteins. 
Southern  blots  to  sho  v  absence  of  NPT2 
gene  and  non-T-DNA  sequences  in  ZW 
20  squash,  levels  of  ViMVZ  and  ZYMV 
coat  protein  deduced  from  amino  acid 
sequence,  and  levels  i  if  viral  coat 
proteins  in  fruit  colle  :ted  from  local 
markets. 

The  Agency  agrees  mth  the 
petitioner's  contentio  i  that  components 
of  plant  pathogenic  v:  ruses,  as 
represented  by  the  pr  )tein  coats  of 
zucchini  yellow  mos«  ic  virus  and 
watermelon  mosaic  v  rus-2,  present  no 
health  concerns  whet  expressed  in 
edible  portions  of  the  plant.  The  data 
include  evidence  to  s  ipport  the  lack  of 
any  NPT2  marker  gen  3  in  the  ZW20 
plants.  Therefore,  the  only  transgene 
expressed  is  the  viral  coat  protein.  The 
submitted  data  incluc  e  results  of  tests  to 
determine  the  levels  (  f  the  proteins  in 
market-ready  fruit  fro  n  line  ZW20  and 
related  this  informatidn  to  the  normal 
levels  of  these  viruses  in  cucurbit  fruits 
pruchased  at  local  ma  rkets.  These  data 
demonstrated  that,  ov  srall,  the  levels  of 
viral  coat  proteins  in  ocally  grown 
cucurbit  plants  were  higher  than  those 
expressed  in  the  trans  ;enic  squash. 

The  exemption  fror  i  the  requirement 
of  a  tolerance  for  spec  ;fic  viral  coat 
proteins  WMV2  and  2  YMV  is  based  on 
the  following:  (1)  Vin  s-infected  plants 
have  always  been  a  p:  rt  of  the  human 
and  domestic  animal  bod  supply  since 
most  crops  are  frequei  itly  infected  with 
plant  viruses,  and  foo  1  from  these  crops 
has  been  and  is  being  consumed 
without  observed  adv  ;rse  hiunan  health 
effects;  (2)  plant  virus  is  have  never  been 
shown  to  be  infectiou  i  to  humans  or 
mammals.  Plant  virus  ;s  are  not  able  to 
replicate  in  mammals  or  other 
vertebrates.  Thus,  the  e  is  no  possibility 
of  human  infection.  Ir  addition,  only 
the  portion  of  the  vira  genome  coding 
for  the  whole  coat  pro  ein  or  a 
subcomponent  of  the  x)at  protein  will 
be  expressed  in  the  T  V20  plants.  This 
portion  by  itself  is  inc  apable  of  forming 
infectious  particles.  S  nee  whole  intact 
plant  viruses  are  not  I  nown  to  cause 
deleterious  human  he  dth  effects,  it  is 
reasonable  to  assume  hat  a  subunit  of 
these  viruses  likewise  will  not  cause 
adverse  human  health  effects. 

Asgrow  Seed  Co.  an  lended  its  petition 
to  include  the  genetic  material 
necessary  for  the  proti  uction  of  the 


proteins  because  EPA  considers  such 
genetic  material  to  be  part  of  the  plant- 
pesticide  product.  It  is  the  genetic 
material  that  is  introduced  into  the 
plant  with  the  intent  that  it  will 
ultimately  result  in  a  pesticidal  effect 
(i.e.,  the  plant  will  produce  the  viral 
coat  protein).  Moreover,  the  pesticidal 
proteins  could  not  be  produced  without 
the  genetic  material  being  present  in  the 
plant.  The  exemption  from  a  tolerance 
for  the  genetic  material  which  codes  for 
the  production  of  the  viral  coat  proteins 
is  based  on  the  fact  that  the  nucleic 
acids  which  form  the  genetic  material 
are  found  in  all  foods  and  have  not,  by 
themselves,  been  associated  with  toxic 
or  pathogenic  effects  on  animals  and 
humans.  None  of  these  constituents  of 
nucleic  acids  are  know  to  be  acute 
toxicants  by  themselves  but,  like 
proteins  and  other  normal  constituents 
of  food,  may  cause  indirect,  adverse 
metabolic  effects  if  consumed 
exclusively  at  high  doses  over  a  long 
period  of  time  in  the  absence  of  a 
normal  balanced  diet.  Nucleic  acids  will 
not  occur  at  these  high  amounts  in 
ZW20  plants.  Thus,  EPA  does  not 
believe  there  is  any  potential  for  adverse 
health  effects  related  to  the 
consumption  of  the  ZW20  plants. 

The  data  and  information  submitted 
with  this  petition  are  acceptable  and  are 
adequate  to  show  that  there  are  no 
forseeable  human  or  domestic  health 
hazards  hkely  to  arise  from  the 
consimiption  of  fruit  from  the  Asgrow 
line  ZVV20  of  Cucurbita  pepo  L. 

Acceptable  daily  intake  (ADI)  and 
maximimi  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrate  that  these  plant  pesticides 
are  not  toxic  to  humans.  No 
enforcement  actions  are  e.xpected  based 
upon  the  level  of  residues  of  viral  coat 
proteins  and  the  genetic  material 
necessary  for  their  production. 
Therefore,  the  requirement  for  an 
analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request.  This  will  be  the  first 
exemption  from  the  requirement  of  a 
tolerance  for  this  plant  pesticide. 

The  plant  pesticides  in  the  Asgrow 
squash  line  ZW20  are  considered  useful 
for  the  purpose  for  which  the  exemption 
from  the  requirement  of  a  tolerance  is 
sought.  Based  on  the  information 
considered,  the  Agency  concludes  that 
establishment  of  the  exemption  will 
protect  the  public  health.  Therefore,  the 
regulation  is  proposed  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rule.  Comments  must  bear  a 
notation  indicating  the  document 


control  number,  [PP  4E4310/P5851.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  address  given  above  from  - 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rule.  Comments  must  bear  a 
notation  indicating  the  document 
control  number  [PP  4E4310/P585J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  estabhshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Food 
additives.  Pesticides  and  pests, 
Processed  foods.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  11,  1994. 

Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 
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PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
«j  180.1132,  to  read  as  follows: 

§  160.1132    Watermelon  mosaic  virus-2 
coat  protein,  zucchini  yellow  mosaic  virus 
coat  protein  and  the  genetic  material 
necessary  for  ttte  production  of  these 
proteins;  exemption  from  the  requirement 
of  a  tolerance. 

The  plant-pesticides  watermelon 
mosaic  virus-2  coat  protein  and 
zucchini  yellow  mosaic  virus  coat 
protein  as  expressed  in  Asgrow  line 
ZW20  of  Cucurbita  pepo  L.  and  the 
genetic  material  (nucleic  acids) 
necessary  for  the  production  of  these 
proteins  are  exempted  from  the 
requirement  of  a  tolerance  in  this 
transgenic  plant  and  in  subsequent 
generations  of  Asgrow  line  ZVV20  of 
cucurbita  pepo  L.  obtained  through 
normal  sexual  reproduction. 

|FR  Doc.  94-17912  Filed  7-26-94:  8:45  ami 
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40  CFR  Part  180 
IOPP-300296;  FRL-4635-3] 
RIN  No.  2070-AC18 

Acrylonitrile-Butadiene  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylonitrile- 
butadiene  copolymer(CAS  Reg.  No. 
9003-18-3)  when  used  as  an  inert 
ingredient  (component  of  ear  tags  and 
similar  slow-release  devices)  in 
pesticide  formulations  appUed  to 
animals.  Y-Tex  Corp.  requested  this 
regulation. 

DATES:  Comments,  identified  by  the 
document  control  number,  [OPP- 
300296],  must  be  recei^d  on  or  before 
August  26. 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 


claimed  confidential  by  marking  any 
peirt  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  inspection  in  Rm. 
1132,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Mondays  through 
Fridays,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  B.  Leifer,  Registration 
Support  Branch,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  Ariington.  VA 
22202.  (7031-308-8323. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

EPA  issued  a  proposed  rule  in  the 
Federal  Register  of  February  3. 1989  (54 
FR  5502).  in  which  it  announced  that 
the  Y-Tex  Corp.,  P.O.  Box  1450,  1825 
Big  Horn  Ave..  Cody.  WY  82414,  had 
requested  that  the  Administrator  amend 
40  CFR  180.1001(e)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  under  section  408(e)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  (21  U.S.C.  346a(e))  for 
acrylonitrile-butadiene  copolymer,  FD  & 
C  Yellow  No.  6  aluminum  lake.  2-(2'- 
hydroxy-5'-methylphenyl)benzotriazole 
and  octadecyl  3.5-di-tert-but>-l-4- 
hydroxyhydrocinnamate  when  used  as 
components  of  ear  tags  and  similar 
slow-release  devices  in  pesticide 
formulations  applied  to  animals. 

One  comment  was  received  in 
response  to  the  proposed  rule.  The 
comraenter  claimed  that  among  the 
bases  for  approval  of  the  acrylonitrile- 
butadiene  copolymer  is  an  erroneous 
interpretation  of  the  results  of  a  risk 
assessment  conducted  by  the  U.  S.  Food 
and  Drug  Administration  (FDA). 

One  of  the  bases  for  approval  hsted  in 
the  proposed  rule  under  the  subheading 
"acrylonitrile-butadiene  copolymer" 
references  an  FDA  risk  assessment  for 
acrylonitrile  monomer  and  states. 
".  .  .  the  worst  case  exposure  to  this 
monomer  would  result  in  an  upper 
daily  lifetime  oncogenic  risk  of  less  than 
1.2  X  lO-',  based  upon  a  daily  lifetime 
consumption  of  1.060  grams  of  soft 
drinks  contained  in  acrylonitrile/styrene 
plastic  beverage  bottles  (from  which  the 
monomer  might  be  expected  to  migrate) 


with  acrylonitrile  monomer 
concentration  not  exceeding  80  ppm." 
The  quoted  language  (49  FR  36635;  . 
September  19. 1984)  was  part  of  the 
preamble  of  a  Federal  Register 
document  that  amended  the  food   - 
additive  regulations  at  21  CFR 
177.1040(c)  to  add  a  description  of  an 
acrylonitrile/styrene  copol>Tner  s'uitable 
for  use  in  packaging  soft  drinks. 

The  commenter  noted  that  the 
maximum  residual  acrylonitrile 
monomer  content  of  a  finished  article 
intended  for  such  use  is  specified  in  the 
regulation  as  0.10  ppm  rather  than  80 
ppm.  The  FDA  assessment  of  risk  used 
as  a  basis  of  approval  was  based  upon 
the  0.10-ppm  value.  In  addition,  the 
commenter  asserted  that  the  barrier 
properties  of  the  acrylonitrile/st>Tene 
copolymer  that  is  the  subject  of  21  CFR 
177.1040  are  such  that  the  migration  of 
the  residual  acrylonitrile  monomer 
would  occur  more  slowly  and  to  a  lesser 
extent  than  would  be  the  case  for  the 
acrylonitrile-butadiene  copol>Tner  for 
which  the  exemption  from  the 
requirement  of  a  tolerance  was 
proposed.  For  the  reasons  cited  above, 
the  commenter  claimed  that  EPA's 
citation  of  the  FDA  calculation  of  the 
lifetime  risk  bom  exposure  to 
monomeric  acrylonitrile  does  not 
support  the  action  proposed. 

EPA  agrees  with  the  comment  and  in 
response  EPA  has  decided  to  reissue  a 
proposal  to  establish  an  exemption  from 
the  requirement  of  a  tolerance  for  the 
acrylonitrile-butadiene  copoUTner  that 
includes  a  revised  calculation  of 
lifetime  risk  from  exposure  to 
monomeric  acrjlonitrile. 

IL  Applicatitfifof  Assessment  in 
Proposed  Rulemaking 

A.  Exposure  to  Acrylonitrile  Monomer 

Data  provided  by  the  petitioner 
regarding  the  levels  of  acrylonitrile 
monomer  tj'pically  expected  to  be 
present  in  the  subject  acrylonitrile- 
butadiene  copolymer  indicate  that  the 
concentration  does  not  exceed  1  part  per 
million  (ppm).  Using  this  concentration 
of  acrylonitrile  monomer  and  the 
conditions  of  use  of  the  acrylonitrile- 
butadiene  copolymer  in  animal  ear  tags, 
an  estimation  of  exposure  to 
acrylonitrile  monomer  resulting  from 
the  use  of  acrylonitrile-butadiene 
copol\Tner  as  a  component  of  an  animal 
tag  or  similar  devices  was  conducted. 

The  following  assumptions  were 
incorporated  into  a  "worst-case" 
exposure  assessment: 

1.  The  subject  acrylonitrile-butadiene 
copolymer  contains  a  residual 
acrylonitrile  monomer  concentration  of 
1  ppm. 
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2.  The  copolymer  comprises  50%  of 
the  weight  of  the  tag 

3.  The  tag  weight  i  ioes  not  exceed  15 
grams. 

4.  Each  animal  we  ars  two  tags. 

5.  The  animal  wei  jhs  800  pounds 
(363.2  kilograms).  T  lis  would 
correspond  to  the  lo  ver  range  of  weight 
for  beef  cattle,  the  pi  edominant  wearers 
of  insecticidal  animi  J  tags. 

6.  All  acrylonitrile  monomer  present 
in  the  tags  migrates  i  nto  the  animal  and 
is  not  metabolized  a:  id/or  excreted. 

7.  A  hiunan  diet  o  3,000  grams  per 
day  consists  solely  o "  meat  emanating 
from  cattle  wearing  t  ags  containing 
acrylonitrile  monom  jr. 

These  "worst-case"  <  ssumptions 
produce  an  estimate  of  human 
acrylonitrile  monom  ;r  dietary 
consumption  of  0.12  microgram  per  day. 

B.  Toxicity  ofAcrylo  litrile  Monomer 

As  described  in  thi  (  previously  cited 
Federal  Register  document  establishing 
a  food-additive  regul  ition  for 
acrylonitrile-styrene  copolymer,  the 
FDA"s  Center  for  Foo  d  Safety  and 
Applied  Nutrition  C4ncer  Assessment 
Committee  concluded  from  its 
quantitative  risk  asse  ssment  that 
acrylonitrile  monomi  sr  exposure 
corresponding  to  an  upper-limit  lifetime 
risk  of  10-*,  i.e.,  1  in  I  million,  is  about 
0.5  to  1.0  microgram  per  day. 

C.  Extrapolation  ofR  skfor  Acrylonitrile 
Monomer 

Using  the  above  FT  A  quantitative  risk 
assessment  and  the  "  Aforst-case" 
exposure  estimate,  H  'A  concludes  that 
the  upper-limit  indiv  dual  lifetime  risk 
for  acrylonitrile  mom  >mer  resulting  from 
the  use  of  acrylonitrii  e-butadiene 
copolymer  as  a  comp  ment  of  an  animal 
ear  tag  is  about  1.2  X  10-^  to  2.4  X  10-', 
or  sli^tly  more  than  1  in  7  million. 

Because  of  the  nuir  erous  conservative 
assumptions  include(  in  the  worst-case 
exposure  estimate,  lif  ;time-averaged 
individual  exposure  t  a  acrylonitrile 
monomer  is  expected  to  be  significantly 
less  than  the  estimate  i  exposure  and, 
therefore,  the  calculal  ed  upper-bound 
risk  would  be  signific  intly  less. 

III.  Additional  Bases  of  Approval 

In  the  case  of  certai  i  chemical 
substances  which  are  defined  as 
"polymers,"  the  Agen  cy  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  thai  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  feadily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  a  use  adverse 
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effects.  In  addition,  these  criteria 
exlcude  polymers  about  which  httle  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Acrylonitrile-butadiene  copolymer 
conforms  to  the  definition  of  a  polymer 
given  in  40  CFR  723.250(b)(ll)  and 
meets  the  following  criteria  which  are 
used  to  identify  low-risk  polymers. 

1.  The  minimum  number  average 
molecular  weight  of  acrylonitrile- 
butadiene  copolymer  is  greater  than 
1.000.  Substances  with  molecular 
weights  greater  than  400  are  generally 
not  readily  absorbed  through  the  intact 
skin,  and  substances  with  molecular 
weights  greater  than  1,000  are  generally 
not  absorbed  through  the  intact 
gastrointestinal  (CI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  GI  tract  are 
generally  incapable  of  eliciting  a  toxic 
response. 

2.  Acrylonitrile-butadiene  copolymer 
is  not  a  cationic  polymer  nor  is  it 
reasonably  expected  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  Acrylonitrile-butadiene  copolymer 
does  not  contain  less  than  32.0  percent 
by  weight  of  the  atomic  element  carbon. 

4.  Acrylonitrile-butadiene  copolymer 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  Acrylonitrile-butadiene  copolymer 
does  not  contain  as  an  integral  part  of 
its  composition,  except  as  impurities, 
any  elements  other  than  those  listed  in 
40  CFR  723.250(d)(3)(ii). 

6.  Acrylonitrile-butadiene  copolymer 
is  not  a  biopolymer,  a  synthetic 
equivalent  of  a  biopolymer.  or  a 
derivative  or  modification  of  a 
biopolymer  that  is  substantially  intact. 

7.  Acrylonitrile-butadiene  copolymer 
is  not  manufactured  from  reactants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  Acrylonitrile-butadiene  copolymer 
does  not  contain  reactive  functional 
groups  that  are  intended  or  reasonably 
anticipated  to  undergo  further  reaction. 

9.  Acrylonitrile-butadiene  copolymer 
is  not  designed  or  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

Based  upon  the  information  above 
and  review  of  its  use,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  that  the 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  which 
contains  the  ingredient  listed  herein, 
may  request,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regidation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300296].  All 
written  comments  filed  in  response  to 
this  petidon  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new.tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  29,  1994. 

Stephen  L.  Johnson, 

Director,  Reffstrotion  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amen^d  as  follows: 

PART  180— {AMENDED]    - 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1001,  by  amending 
paragraph  (e)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


(e)*   • 


Inert  tngredients 


Acrylonitnle-butadiene  copotymer  (CAS  Reg.  No. 
9003-1  ft-3)  conforming  to  21  CFR  180.22.  minimum 
average  rrwlecular  weight  1.000 


Limits 


Uses 


Carrier  m  animal  tag  arxl  similar  slow-release  de- 
vices. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  4 

Bureau  of  Land  Management 

43  CFR  Parts  1 780  and  41 00 
IWO-220-4320-02  24  1  A] 
RIN  1004-AB89 

Department  Hearings  and  Appeals 
Procedures;  Cooperative  Relations; 
Grazing  Administration— Exclusive  of 
Alaska 

AGENCr:  Office  of  the  Secretary  and  the 
Bureau  of  Land  Management,  Interior 
ACTION:  Proposed  rule;  extension  of 
comment  period  and  additional  request 
for  comment 


SUMMARY:  The  comment  period  on  the 
Department's  proposed  rule  pertainins 
primarily  to  the  administration  of 
livestock  grazing  on  public  lands  is 
extended  to  provide  additional 
opportunity  for  public  comment.  This 
document  also  solicits  public  comment 
on  whether  the  Department  of  the 
Interior  should  consider  reducing  the 
fee  that  would  be  charged  for  grazing 
sheep  on  public  lands.  Comments  on 
this  issue  will  be  considered  along  with 
comments  on  the  proposed  rule 
published  in  the  Federal  Register  on 
March  25,  1994,  in  developing  the 
Department's  final  rule.^ 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  in  wTiting  by 
September  9,  1994.  Comments 
postmarked  after  this  date  will  not  be 
considered  in  the  preparation  of  the 
final  rule. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  Rangelemd  Reform  "94. 
P.O.  Box  66300.  Washington.  D.C. 
20035-6300.  Com  ments  delivered  to  an 
address  other  than  above  jnay  not  be 
considered  in  the  preparation  of  the 
final  rule. 


Comments  on  the  proposed  rule  will 
be  made  available  for  public  inspection 
.    during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 
Viewing  of  the  comments  can  be 
arranged  by  contacting  the  Bureau  of 
Land  Management  at  the  telephone 
number  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Stiles.  Regulations  Analyst. 
Division  of  Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management,  (202)  208-4256. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  that  would  amend 
primarily  the  regulations  that  govern 
how  the  Secretary  of  the  Interior, 
through  the  Bureau  of  Land 
Management,  administers  livestock 
grazing  was  published  in  the  Federal 
Register  March  25;  1994(59  FR  14314) 
That  proposed  rule  is  a  part  of  the 
Department's  Rangeland  Reform  '94,  an 
effort  to  improve  the  administration  of 
^  grazing.  The  original  comment  period 
on  the  proposed  rule  was  to  end  on  July 
28,  1994.  "The  comment  period  is  being 
.  extended  until  September  9.  19S4 
'    During  the  development  of  the 
proposed  rule  and  since  the  opening  of 
the  comment  period  on  the  Rangeland 
Reform  "94  proposal,  the  Governors  of 
several  States  have  organized  groups  to 
consider  the  Department's  proposals. 
The  Governor  of  Wyoming  has 
established  one  such  group  which  is 
developing  comments  and  alternative 
actions  to  be  considered.  The  Governor 
of  Wyoming  has  requested  an  extension 
of  the  comment  period  to  provide  the 
Wyoming  working  group  sufficient  time 
.  to  complete  their  model  for  rangeland 
reform.  In  keeping  with  the 
.  Department's  intent  to  encourage 
4:oHaborative  efforts  in  the  resolution  of 
difficult  public  land  management 
issues,  the  comment  period  on  the 
proposed  rule  is  being  e.xtended  until 
September  9, 1994. 

Elements  of  Rangeland  Reform  '94 
have  been  analyzed  through  a  draft 
environmental  impact  statement  (EIS|, 
notice  of  which  was  published  in  the 
Federal  Register  on  May  13,  1994  (59 
FR  25118).  The  Forest  Service  is  a 
cooperating  agency  in  the  preparation  of 


the  EIS.  The  comment  period  on  the 
draft  EIS  ends  August  11. 1994.  but  thir 
Department  is  considering  the  need  to 
extend  the  EIS  comment  period  to 
coincide  with  the  closing  of  the 
comment  period  on  the  related 
proposed  rule.  Any  e.xtension  of  the 
comment  period  for  the  draft  EIS  will  In? 
made  through  a  separate  Federal 
Register  notice. 

A  key  provision  of  the  Department's 
proposed  rule  published  March  25. 
1994.  would  raise  the  Federal  grazing 
fee  to  a  level  more  closely  reflecting 
market  value.  Under  the  proposed  rule 
the  grazing  fee  would  be  charged  for 
each  animal  unit  month  (ALfM)  of 
grazing  on  Federal  lands.  An  AUM  was 
defined,  for  billing  purposes,  as  a 
month's  use  and  occupancy  of  range  by 
one  cow,  bull,  steer,  heifer,  horse,  burro, 
mule,  five  sheep,  or  five  goats,  over  the 
age  of  six  months  at  the  time  of  entering 
the  public  lands  or  other  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM);  for  all  such  weaned 
animals  regardless  of  age;  and  for  such 
animals  that  will  become  12  months  of 
age  during  the  authorized  period  of  use. 
This  document  requests  comment  from 
the  public  regarding  whether  the 
definition  of  an  AUM  for  billing 
purposes. ^s  it  pertains  to  sheep,  should 
be  six  or  seven  sheep,  rather  than  five 
sheep. 

The  Department  solicits  comments  on 
this  aspect  of  the  proposed  rule  in 
recognition  of  the  decline  in  the  number 
of  sheep  operators  and  number  of  sheep 
AUMs  authorized  on  public  lands  over 
the  last  20  years.  During  the  period  of 
1975  through  1993  the  number  of  sheep 
operators  using  public  rangelands 
administered  by  the  BLM  dropped  from 
2.490  to  1.624.  During  the  same  period 
the  number  of  AUMs  authorized  for 
sheep  use  dropped  from  about  1.8 
million  to  about  1.2  million.  The 
decline  in  sheep  grazing  on  the  public 
lands  may  be  attributed  to  a  number  of 
factors,  but  has  resulted  in  a  shift  from 
sheep  to  cattle  in  many  a.'-eas  where 
grazing  by  sheep  would  be 
environmentally  and  administratively 
preferable.  It  has  come  to  the  attention 
of  the  Department  that  the  long-tenii 
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term  trend  in  the ! 
cattle.  In  particuk 
inviting  comment  i 
changing  the  defir 
billing  purposes  ii 
reduce  the  propos 


trend  in  the  shift  fi^om  sheep  to  cattle 
may  be  accelerate^  by  recent  changes  in 
market  factors  such  as  the  phase-out  of 
wool  incentive  an^  unshorn  lamb 
payments. 

The  public  is  asked  to  provide 
information  addressing  whether  or  how 
the  proposed  rule  pight  affect  the  long- 
lift  from  sheep  to 
\,  the  Department  is 
jn  the  effect  of 
ition  of  an  AUM  for 
I  a  manner  that  would 
td  grazing  fee  that 
would  be  charged  for  the  use  of  public 
lands  by  sheep  by  |l  7  percent  if  the 
number  of  sheep  per  billing  unit  would 
be  changed  from  nve  to  six,  or  28 
percent  if  changed]  from  five  to  seven. 

An  adjustment  in  the  definition  of  an 
AUM  for  billing  pi  urposes  would  not 
affect  the  manner  i  n  which  sheep 
stocking  rates  are  (^etermined.  It  would 
only  affect  the  price  paid  for  the  use  of 
public  lands  by  sheep.  Stocking  rates 
are  determined  by]  among  other  things, 
assessing  the  capa^ty  of  the  public 
lands  for  a  given  kind  of  Uvestock.  The 
equivalency  between  cattle  and  sheep 
expressed  in  the  definition  of  an  AUM 
for  billing  purposes  is  not  used  by  the 
BLM  in  determining  stocking  rates. 

The  Department  intends  that  any 
change  in  the  defii  ition  of  an  AUM  for 
billing  purposes  w  Quid  not  affect  the 
proposed  30  perce  it  incentive  fee 
reduction. 

Due  to  the  great  /olume  of  comments 
already  received  ai  id  anticipated  on  this 
proposed  rule,  the  Department  requests 
that  reviewers  ideitify  the  specific 
section  and  paragri  iph  label  for  the 
regulatory  text  on  '  vhich  they  are 
commenting.  Spec  fie  statements  of 
what  regulatory  te:  t  the  reviewer  feels 
should  be  modifie<  ,  and  the'r^ons  for 
the  recommended  :hanges,  are 
encouraged. 

This  additional  i  equest  for  comment 
is  proposed  under  ihe  authority  of  the 
Taylor  Grazing  Acl  of  1934  (43  U.S.C. 
315  et  seq.],  the  Fe  leral  Land  Policy  and 
Management  Act  o '  1976  (43  U.S.C. 
1 701  et  seq.),  and  t  le  Public  Rangelands 
Improvement  Act  <  f  1978  (43  U.S.C 
1901  et  seq). 

This  rule  has  be«  n  reviewed  under 
Executive  Order  1^  866. 

The  Department  has  prepared  an 
initial  Small  Entitj  Flexibility  Analysis 
analyzing  the  econ  )mic  impact  of  the 
March  25. 1994  rufemaking  (59  FR 
14314)  on  small  enjtities  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C  605 
et  seq.].  The  antici]  >ated  effects  of  this 


additional  request 


ATould  be  consistent 


with  the  analysis  p  repared  for  the 
March  25, 1994.  pr  iposed  rule.  The 


initial  analysis  is  available  at  the 
address  provided  above. 

This  additional  request  for  comment 
on  the  proposed  rule  has  been  reviewed 
under  Executive  Order  12630,  the 
Attorney  General  Guidelines, 
Department  of  the  Interior  Guidelines, 
and  the  Attorney  General  Supplemental 
Guidelines  to  determine  the  takings 
implications  of  the  proposed  rule  if  it 
were  promulgated  as  currently  drafted. 
The  E)epartment  has  determined  that 
this  additional  request  for  comment 
does  not  present  a  risk  of  a  taking. 

The  IDepartment  has  certified  to  the 
Office  of  Management  and  Budget  that 
the  proposed  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

This  additional  request  for  comment 
does  not  contain  collections  of 
information  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
iFR  Doc.  94-18304  Filed  7-26-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  13 

[PR  Docket  No.  94-eS;  FCC  94-169] 

Temporary  Operating  Authority  for 
Commercial  Radio  Operator  Applicants 

agency:  Federal  Communications 

Conmiission. 

ACTION:  Proposed  rules. 

SUMMARY:  This  action  proposes  to 
authorize  persons  who  have  passed  the 
required  examinations  and  appUed  for 
commercial  radio  operator  licenses  to 
perform  the  functions  of  a  commercial 
radio  operator  on  a  temporary  and 
conditional  basis  while  awaiting  their 
licenses.  The  proposed  rules  are 
necessary  so  that  persons  who  need 
their  licenses  immediately  as  a 
condition  of  employment  can  begin 
work. 

DATES:  Comments  are  due  on  or  before 
September  1,  1994.  Reply  comments  are 
due  on  or  before  October  1.  1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Federal 
Communications  Conmiission,  Private 
Radio  Bureau.  Washington,  D.C.  20544, 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  adopted  June  13, 
1994.  and  released  ]uly  6.  1994.  The 
complete  text  of  this  Commission 
action,  including  the  proposed  rule 
amendments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  230)..1919  M  Street.  N.W., 
Washington,  D.C.  The  complete  text  of 
this  Notice  of  Proposed  Rule  Making,    . 
including  the  proposed  rule 
amendments,  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (ITS,  Inc),  2100  M  Street  N.W., 
Suite  140,  Washington,  D.C.  20037. . 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  A  commercial  radio  operator 
hcense  is  required  to  be  held  by  a 
person  who  operates  stations  in  a 
number  of  radio  services.  To  qualify  for 
certain  of  these  licenses,  an  applicant 
must  pass  an  examination(s)  that  is 
administered  by  one  of  the  nine 
Commission-certified  Commercial 
Operator  License  Examination  (COLE) 
Managers.  Within  10  days  of  completion 
of  an  examination  element  (s),  the  COLE 
Manager  must  issued  a  Proof-of-Passing 
Certificate  (PPC)  to  an  examinee  who 
scores  a  passing  ^ade  on  an 
examination  element.  When  the 
examinee  is  credited  for  all  examination 
elements  required  for  the  commercial 
operator  hcense  sought,  the  examinee . 
applies  to  the  Commission  for  the 
license.  The  Commission  then  processes 
the  appbcatioD  and,  if  the  applicant  is 
fully  qualified,  grants  the  license.  Total 
processing  time  may  be  as  much  as  eight 
weeks.  • 

2.  We  are  dedicated  to  providing 
better  and  friendlier  service  to  our 
customers.  One  significant  way  we  can 
further  this  goal  is  by  permitting 
applicants  who  have  passed  the 
qualifying  examinations  and  applied  for 
a  commercial  radio  operator  license  to 
perform  the  functions  of  a  commercial 
radio  operator  prior  to  receiving  the 
Commission  license.  This  would  be  a 
significant  benefit  to  persons  who  must 
have  the  license  as  a  condition  of 
employment  by  allowing  them  to  start 
work  immediately.  Providing  for  such 
temporary  conditional  operating 
authority  would  product  a  secondary 
benefit  by  likely  applicants  receiving 
their  Commission-issued  licenses 
sooner  because  there  would  be  a 
reduction  in  the  number  of  inquiries  to 
the  processing  staff  regarding  the  status 
of  pending  applications.  Answering 
such  inquires  diverts  resources  from  the 
primary  task  of  processing  license 
applications. 
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3.  We  propose  to  amend  §§  13.9  and 
13.13  of  the  Commission's  Rules  to 
provide  temporary  conditional 
operating  authority  to  successful 
examinee  upon  property  filing  an 
application  with  the  Commission.  This 
proposed  temporary  operating  authority, 
however,  would  not  apply  to  any  person 
who  has  previously  had  a  commercial 
radio  operator  license  revoked, 
suspended,  or  is  the  subject  of  an 
ongoing  suspension  proceeding.  In 
addition,  the  proposed  rules  provide 
that  the  Commission,  in  its  discretion, 
may  cancel  the  temporary  conditional 
operating  authority  without  a  hearing,  if 
the  need  for  such  action  arises. 

4.  For  purposes  of  making  log  entries, 
the  Commission  proposed  that  a 
cottimercial  radio  operator  exercising 
temporary  conditional  operating 
authority  would  enter  the  PPC  serial 
number  and  date  of  issue  in  place  of  the 
FCC-issued  license  serial  number  and 
expiration  date.  Possession  of  the  PPC 
document  would  activate  the  operating 
authority  of  proposed  §  13.9(d)  and 
§  13.13(d)  and  would  thereby  serve  in 
the  stead  of  the  license  temporarily  and 
conditionally.  This  procedure  would  be 
verifiable  and  simple  to  implement. 

5.  The  proposed  rules' are  set  forth  at 
the  end  of  this  document. 

6.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
specified  in  the  Commission's  Rules. 
See  generally  47  CFR  1.1202,  1.1203, 
and  1.1206(a). 

7.  In  accordance  with  Section  605(b) 
of  the  Regulatory  Flexibihty  Act  of 
1980.  5  U.S.C.  605(b).  the  Commission 
provides  the  following: 

Initial  Regulatory  Flexibility  Analysis 

Reasons  for  Action 

Objectives:  This  rule  making 
proceeding  is  initiated  to  obtain 
comments  concerning  proposed  rule 
changes  to  Part  13  of  the  Rules  to  permit 
a  person  who  has  passed  the 
examinations  necessary  to  qualify  for  a 
commercial  radio  operator  license,  but 
who  has  not  yet  received  the  license,  to 
temporarily  and  conditionally  perform 
the  functions  of  a  commercial  radio 
operator. 

Legal  Basis:  The  proposed  action  is 
authorized  under  Sections  4(i),  303(b), 
303(g).  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303  (b).  (g), 
and  (r). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements:  None. 


FedetaJ  Rides  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules: 
None. 

Description,  Potential  Impact,  and 
iVumtter  of  Small  Entities  Involved:  Any 
rule  changes  adopted  as  a  result  of  this 
proceeding  may  affect  various  small 
entities  that  require  an  individual  to 
hold  a  commercial  radio  operator 
license  as  a  condition  of  employment. 
Potentially,  small  entities  could  hire 
commercial  radio  operator  licensees 
sooner  than  under  present  licensing 
procedures. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives: 
The  Notice  solicits  comments  dealing 
with  and  addressing  the  proposed 
action,  and  the  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  605(b)  of  the 
Regulatory  Flexibility  Act,  Public  I^w 
95-354,  94  Stat.  1164,  5  U.S.C.  601-<J12 
(1981). 

8.  This  Notice  of  Proposed  Rule 
Making  and  the  proposed  rule 
amendments  are  issued  under  the 
authority  of  Sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r). 

9.  A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  forwarded  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Part  13 

Operator  licensing,  Radio. 

Federal  Communications  Commission. 
William  F.  Caion, 

Acting  Secretary. 

Proposed  Rules 

Part  13  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  ia-COMMERCIAL  RADIO 
OPERATORS 

1.  The  authority  citation  for  part  13 
would  continue  to  read  as  follows: 

Authority:  Sets.  4,  303,  48  Stat.  1066.  1082 
as  amended;  47  U.S  C.  154,  303. 

2.  Section  13.9  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (0  respectively,  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 3.9    Eligibility  and  application  lor  new 
license  or  endorsement 


(d)  Provided  that  a  person's 
commercial  radio  operator  license  was 
not  revoked,  or  suspended,  and  is  not 


the  subject  of  an  ongoing  suspension 
proceeding,  a  person  who  has  property 
filed  with  the  FCC  m  applicatioa  (or  a 
oonunercial  radio  operator  license 
which  has  not  yet  been  acted  upon  and 
who  holds  a  PPC(s)  indicating  that  he  or 
she  passed  the  necessary  examination(s) 
within  the  previous  365  days  is 
authorized  to  exercise  the  rights  and 
privileges  of  the  operator  license  for 
which  the  appUcation  is  filed.  This 
authority  is  valid  for  a  period  of  90  days 
from  the  date  the  application  is  filed. 
The  FCC,  in  its  discretion,  may  cancel 
this  temporary  conditional  operating 
authority  without  a  hearing. 
»        •        •        »        • 

3.  Section  13.13  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f)  respecUvely,  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  13.13    Application  for  a  renewed  or 

modified  license. 

•         *         •         «         • 

(d)  Provided  that  a  person's 
commercial  radio  operator  license  was 
not  revoked,  or  suspended,  and  is  not 
the  subject  of  an  ongoing  suspension 
proceeding,  a  person  holding  a  General 
Radiotelephone  Operator  License, 
Marine  Radio  Ojserator  Permit,  First 
Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate.  Third  Class 
Radiotelegraph  Operator's  Certificate. 
GMDSS  Radio  Operator's  License,  or 
GMDSS  Radio  Maintainer's  License, 
who  has  propesJy  filed  with  the  FCC  an 
application  for  another  commercial 
radio  operator  license  which  has  not  yof 
been  acted  upon  and  who  holds  a 
PPC(s)  indicating  that  he  or  she  passed 
the  necessary  examination(s)  within  the 
previous  365  days  is  authorized  to 
exercise  the  rights  and  privileges  of  the 
license  for  which  the  application  is 
filed.  This  authority  is  valid  for  a  period 
of  90  days  from  the  date  the  application 
is  filed.  The  FCC,  in  its  discretion,  may 
cancel  this  temporary  conditional 
operating  authority  without  a  hearing 
*        »        *        »        • 

4.  Section  13.19  is  amended  by 
rex'ising  paragraphs  (b)(3)  and  (<:)  to  rfnd 
as  follows: 

S 13-19    Operator's  responsltMlity. 
»         «         «         «         » 

(b)*   •   • 

(3)  The  class,  serial  number  and 

expiration  date  of  the  license  when  the 

FCC  has  issued  the  operator  a  license, 

or  the  PPC  serial  number(s)  and  date(s) 

of  issue  when  the  operator  is  awaiting 

FCC  action  on  an  application: 

(c)  When  the  operator  is  on  duty  and 
in  charge  of  transmitting  systems,  or 
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performing  service, 
inspection  functions 
permit  docimient, 
thereof,  or  a  copy  of 


ipaintenance  or 
the  license  or 
photocopy 
he  application  and 


or  a 


PPC(s)  properly  filed  with  the  FCC, 
must  be  posted  or  in  the  operator's 
personal  possession,  and  available  for 


inspection  upon  request  by  a  FCC 
representative. 

•  «  »  *  k 

(FR  Doc.  94-18116  Filed  7-26-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  oUner  than  rufes  or 
proposed  mtes  that  are  appteabte  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rufmgs.  detegattons  of  authority,  fifing  of 
petitions  and  appftcatwns  and  ager»cy 
statements  d  organization  and  functions  are 
examples  of  documents  appearirq  in  lf»s 
section. 


ARCTIC  RESEARCH  COMMtSStON 
Commission  Meeting 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  virill  hold  its  36th 
Meeting  in  Fairbanks.  Alaska,  on  Augu-st 
24-25. 1994.  On  Wednesday,  August  24, 
a  Business  Session  open  to  the  public 
wiH  convene  at  9  a.m.  in  the  Sherman 
Carter  Conference  Room  of  the 
Butrovich  BuiJdingat  the  University  of 
Alaska  Fairbanks.  Agenda  items 
include:  (1)  Chairman's  Report;  (2) 
Status  of  Oil  and  Gas  Risk  Methodology 
Development;  (3)  Status  of  1995  Arctic 
Science  Submarine  Cniise;  (4)  Status  of 
Arctic  Research  Vessel  Procurement;  (5) 
Report  of  the  Fisheries  Research  at  UAF 
and  Ibe  Development  of  the  Ehner  E. 
Rasmuson  Fisheries  Research  Center  (7) 
Status  of  Current  ARCUS  Activities;  (8) 
UAF  Research  Activities;  (9)  Poker  FJat 
Upgrade  Status  and  Other  Activities  at 
the  Geophysical  Institute;  and  (10) 
Status  of  Arctic  Health  Initiatives.  On 
Thursday.  August  25,  the  Business 
Session  will  reconvene  at  9  a.m.  Agenda 
items  for  this  session  ijiclude:  (1)  NCAA 
Hazmat  Applied  Research  Work  in  the 
An.tic;  (2)  Arctic  Research  by  the 
Bureau  of  Land  Management;  (3)  Status 
of  Logistics  Information  Systems 
Development;  (4)  Contact  by  the  Bellona 
Found,;t)on  of  Oslo,  Norway,  and  (5) 
1995  Commission  Meeting  Schedule 
and  Plans  for  the  37th  Meeting  in  San 
Francisco,  California,  December  7S, 
1 994.  An  Executive  Se&sion  for 
Members  of  the  Commission  wiJI  be 
held  following  the  Business  Session  on 
August  25. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Lyle  D.  Perrigo,  Acting  Executive 


Director,  Arctic  Research  Commission, 

703-52.5-OMl  or  TDD  70.3-306-0090. 

Lyie  D.  Perrigs, 

Acting  Executive  Director. 

IFR  Doc.  94-18294  Filed  7-26-94;  8:45  ami 
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DEPARTMEffT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  ol  Marvagement  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Rtidurtion 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  the  (insus. 
Title:  Service  Annual  Survey. 
Form  Numbeiis):  B-500T.  B-500T1, 
B-500T2.  B-SOOTS,  B-5t)0T4.  B-SOOTS, 
B-5O0T6,  B-500M,  B-500M1.  B-500M2 
B-500M3. 

Agency  Approval  Number:  0607- 
0422. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  12,000  hours. 
Number  of  Respondents:  30.tM)0. 
Ai-g  Hours  Per  Response:  24  .minutes. 
Needs  and  Uses:  The  Serx'ice  Annual 
Survey  (SAS)  is  the  only  annual  .source 
of  data  on  the  dollar  volume  of  receipts 
for  various  service  industries.  The  data 
is  needed  for  national  income 
accounting,  productivity,  and  price 
measurement.  The  Bureau  of  Economic 
Analysis  uses  SAS  data  in  its 
preparation  of  the  national  income  and 
product  accounts,  and  its  benchmark 
and  annual  input-output  tables.  The 
Bureau  of  Labor  Statistics  (BLS)  u.ses  the 
data  as  input  to  its  Producer  Price 
Indexes  and  in  developing  productivity 
measurements.  Other  government 
agencies  use  the  data  for  program 
planning  and  developjnent.  The  SAS 
provides  detailed  information  on 
sources  of  lecsipts  and  receipts  lines  for 
various  industries  such  as  computer 
programming,  data  prot^ssing.  and 
other  computer  related  services, 
management  and  public  relations 
services,  equipment  rental  and  leasing, 
automotive  rental  and  leasing, 
amusement  parks,  and  offices  and 
clinics  of  health  practitioners. 

Affected  Public:  Business  or  other  for- 
profit  institutions,  non-profit 
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institutions,  and  small  businesses  or 
organizations. 

Frpquency.  Annually. 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)395-7313. 

Copies  of  the  above  information 
collertion  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clr>arance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenup, 
N\\r,  VVashiiigton,  DC  20230. 

AVrilten  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building.  VVa.shington.  DC  20303. 

Dafod:  |uly  21,  1994 
Gerald  Tacbe. 

Dfpartmentiil  Ftinm  Umrunce  (Jjfuxv.  iJf/ici 
ofMano^ment  and  Organization 

IFR  Dt)c.  94-18236  Filed  7-26-94:  8  45  dial 
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National  institute  of  Standanis  and 
Technology 

(Docket  No.  94079S-4185]  ' 

RIN  069»-AB34 

Proposed  Federal  Information 
Processing  Standard  (FIPSj  for 
Cryptographic  Service  Calls 

AGEWCV:  National  Institute  of  Standard.s 
and  Technology  (NIST).  Commerce. 
ACTtOW;  Notice;  Request  for  comments. 

SUMMARy;  The  purpose  of  this  noJiix'  is 
to  announce  the  proposed  Federal 
Information  Processing  Standard  (FIPS) 
for  Cr\'ptographic  Service  Calls  for 
Federal  agency  use.  This  proposed  HPS 
specifies  a  standard  interface  for 
application  programs  to  request 
cryptographic  functions  from  a 
CTyptographic  module.  Tiie 
cryptographic  functions  include 
message  encryption  and  decryption, 
message  authentication,  digital 
signature  generation  and  verification, 
key  mnnagcment,  and  user 
authentication.  The  proposed  standard 
supports  both  secret  key  and  public  kev 
algorithms 

Prior  to  the  submission  of  this 
proposed  FIPS  to  the  SecTetary  of 
Commerce  for  review  and  approval,  it  is 
es.sential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
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manufacturers,  the  |  lublic,  and  State  and 
local  governments. '  'he  purpose  of  this 
notice  is  to  solicit  svch  •■• 


FH'S 


This  proposed 
sections:  (1)  An 
which  provides  infolTnat 
the  applicability,  i 
maintenance  of  the 
specifications  sectich 
announcement  sectipn 
provided  in  this  not 
parties  may  obtain 
specifications  from 
Processing  Coordinator 
Institute  of  Standards 
Technology  Build 
Gaithersburg,  MD  20899 
(301)975-2816. 


contams  two 
annt)uncement  section. 


ion  concemmg 
niplementation,  and 
standard;  and  (2)  a 
.  Only  the 

of  the  standard  is 
ce.  Interested 
dopies  of  the 
1  he  Standards 

(ADP),  National 
and  Technology, 
room  B-64. 
telephone 


The  specifications 
in  electronic  form  a; 


cryptcal.txt  (ASCII 

cryptcal.ps  (PostScript 

cryptcal.ps.Z  (Comp  ressed 
version) 


\|ersion) 
version) 

Postscript 


p  ?eds  ( 


For  access  by  moclem 
5717  and  set  moden 
parameters  at  no  parity 
one  stop.  Modem  s 
baud  are  supported 
/NISTPUBS  directoiV 

For  access  by  Internet 
csrc.ncsl.nist.gov  (1 
in  the  /pub/nist/pult 


,  dial  (301)  948- 
communications 
8  data  bits  and 
of  up  to  2400 
Files  are  in 


DATES:  Comments  oi  i 
must  be  received  on 
25, 1994. 


ADDRESSES:  Written 
concerning  this  FIPJ 
Director,  Computer 
ATTN:  Proposed  Fn|S 
Service  Calls,  Technology 
room  B154,  Nationa 
Standards  and  Tech^ 
Gaithersburg,  MD  2C  899. 

Written  comment! 
response  to  this  notifce 
of  the  public  record 
available  for  inspect 
the  Central  Reference 
Inspection  Facility, 
C.  Hoover  Building, 
Pennsylvania  and  Cinstitut 
Avenues,  NW,  Wash  i 


I  INFORM,  mON 


Char  g 


CONTACT: 
National  Institute 


FOR  FURTHER 

Ms.  Shu-Jen  H 

of  Standards  and  Technology 
Gaithersburg,  MD  20  B99,  telephone 
(301) 975-2940. 


views. 


are  also  available 


,  ftp  to 
9.6.54.11).  Files  are 
directory. 


this  proposed  FIPS 
or  before  October 


comments 
should  be  sent  to: 
I  iystems  Laboratory, 
for  Cryptographic 
y  Building, 
Institute  of 
ology, 
399. 

received  in 

will  be  made  part 
ind  will  be  made 
on  and  copying  in 
and  Records 
1  oom  6020,  Herbert 
1 4th  Street  between 


ion 
ngton,  DC  20230. 


Dated:  July  21. 1994. 
Raymond  G.  Kammer, 

Deputy  Director. 

Proposed  Federal  Information 
Processing  Standards  Publication  XXX 

1994  May  23 

Announcing  the  Standard  for 
Cryptographic  Service  Calls 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Cryptographic 
Service  Calls  (FIPS  PUB  XXX). 

2.  Category  of  Standard.  Computer 
Security,  Cryptography. 

3.  Explanation.  This  standard  specifies 
a  set  of  generic  cryptographic  service 
calls,  or  applications  program  interface 
(API),  for  application  programs  to 
interface  with  a  cryptographic  module 
for  requesting  cryptographic  functions. 
The  service  calls  specify  the  interface 
for  common  cryptographic  functions 
such  as  message  encryption  and 
decryption,  message  authentication, 
digital  signature  generation  and 
verification,  key  management,  and  user 
authentication.  Cryptographic 
algorithms  that  are  supported  include 
both  secret-key  based  and  public-key 
based  algorithms.  In  this  standard,  the 
terms  cryptographic  service  calls  and 
cryptographic  APIs  can  be  used 
interchangeably. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department  of 
Commerce,  National  Institute  of 
Standards  and  Technology,  (Computer 
Systems  Laboratory). 

6.  Cross  Index. 

a.  FIPS  PUB  46-2,  Data  Encryption 
Standard. 

b.  FIPS  PUB  74,  Guidelines  for 
Implementing  and  Using  the  NBS  Data 
Encryption  Standard. 

c.  nPS  PUB  81.  DES  Modes  of 
Operation. 

d.  FIPS  PUB  113,  Computer  Data 
Authentication. 

e.  FIPS  PUB  171.  Key  Management 
Using  ANSI  X9.17. 

f.  FIPS  PUB  180,  Secure  Hash 
Standard. 

g.  FIPS  PUB  XXX.  Digital  Signature 
Standard. 

h.  FIPS  PUB  185,  Escrowed 
Encryption  Standard. 

i.  Special  Publication  800-2.  Public 
Key  Cryptography. 


j.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303.  Standards,  and 
subpart  201.39.1002.  Federal  Standards. 

Other  NIST  publications  may  be 
applicable  to  the  implementation  and 
use  of  this  standard.  A  list  (NIST 
Publications  List  91)  of  currently 
available  computer  security 
publications,  including  ordering 
information,  can  be  obtained  from  NIST. 

7.  Objectives.  A  standard  cryptographic 
interface  will  facilitate  interoperability 
among  difi'erent  cryptographic 
implementations.  Specifically,  a 
standard  set  of  cryptographic  service 
calls  provides  the  following  advantages: 

a.  Application  programmers  will  need 
to  learn  only  one  set  of  cryptographic 
service  calls  for  multiple  cryptographic 
applications. 

b.  Cryptographic  modules  from 
different  vendors,  which  conform  to  this 
interface  standard,  may  be  interfaced  to 
a  given  application  without  requiring 
modification  to  the  application  program. 

c.  Contracts  for  additional 
cryptographic  modules  would  not  have 
to  be  sole  sourced  because  multiple 
vendors  would  offer  the  standard 
service  calls. 

d.  Vendors  could  build  cryptographic 
modules  which  would  interface  to  a 
wide  variety  of  applications. 

8.  Applicability.  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  that  use  cryptographic- 
based  security,  systems  for  the 
protection  of  unclassified  information 
that  is  not  subject  to  Section  2315  of 
Title  10,  U.S.  Code,  or  Section  3502(2) 
of  Title  44,  U.S.  Code.  The  standard 
shall  be  used  by  all  Federal  departments 
and  agencies  in  designing,  acquiring 
and  implementing  cryptographic 
services  where  a  cryptographic  interface 
is  to  be  provided.  Not  all  of  the  service 
calls  specified  in  this  standard  need  to 
be  used  in  its  entirety  by  an  application. 
The  specific  service  calls  that  shall  be 
used  depend  on  the  security 
requirements  for  the  particular 
application  and  environment  in  which 
the  system  is  to  be  utilized.  Private  and 
commercial  organizations  are 
encouraged  to  adopt  and  use  this 
standard  in  order  to  facilitate 
interoperability  among  different 
cryptographic  products. 

9.  Applications.  The  standard  may  be 
used  in  any  application  which  uses 
cryptography  to  provide  any  of  the 
following  cryptographic  functions: 
message  encryption/decryption, 
message  authentication,  digital 
signature  generation  and  verification, 
and  key  management.  Not  all  the  service 
calls  specified  in  this  standard  need  to 


be  used  by  an  application.  An 
application  can  make  use  of  additional 
service  calls  not  available  in  this 
standard. 

10.  Specifications.  Federal  Information 
Processing  Standard  (FIPS)  XXX. 
■Cryptographic  Service  Calls. 

11.  Implementations.  Though  this 
document  specifies  a  standard  interface 
for  requesting  cryptographic  functions, 
the  standard,  however,  does  not 
mandate  a  specific  implementation  of 
these  cryptographic  functions  other  than 
what  are  explicitly  specified  in  the 
document.  The  cryptographic  functions 
may  in  fact  be  implemented  in  software, 
firmware,  hardware,  or  any  combination 
thereof.  However,  there  may  be  other 
standards  that  are  applicable  to  the 
implementation  of  specific 
cryptographic  functions.  For  specific 
requirements,  the  individual  standard 
shall  be  referred  to.  Conformance  to  this 
standard  requires  that  the  cryptographic 
service  calls  used  by  an  application 
provide  exactly  the  same  name  and 
letter  case  for  the  service  calls  and  their 
parameters  as  specified  in  the  standard. 
In  the  rare  case  where  the  standard 
naming  and  specification  of  the  service 
calls  and  parameters  may  violate  certain 
rules  of  a  particular  programming 
language  in  use,  the  exception  should  be 
noted  and  the  selected  naming  and  case 
specification  should  match  the  standard 
as  much  as  possible. 
12.  Export  Control.  Certain 
cryptographic  devices  and  technical 
data  regarding  them  are  deemed  to  be 
defense  articles  (i.e.,  inherently  military 
in  character)  and  are  subject  to  Federal 
government  export  controls  as  specified 
in  Title  22,  Code  of  Federal  Regulations. 
Parts  120-128.  Some  exports  of 
cryptographic  modules  conforming  to 
this  standard  and  technical  data 
regarding  them  must  comply  with  these 
Federal  regulations  and  be  licensed  by 
the  U.S.  Department  of  State.  Other 
exports  of  cryptographic  modules 
conforming  to  this  standard  and 
technical  data  regarding  them  fall  under 
the  licensing  authority  of  the  Bureau  of 
Export  Administration  of  the  U.S. 
Department  of  Commerce.  The 
Department  of  Commerce  is  responsible 
for  licensing  cryptographic  devices  used 
for  authentication,  access  control, 
proprietary  software,  automatic  teller 
machines  (ATMs),  and  certain  devices 
used  in  other  equipment  and  software. 
For  advice  concerning  which  agency  has 
licensing  authority  for  a  particular 
cryptographic  device,  please  contact  the 
respective  agencies. 
13.  Implementation  Schedule.  This 
standard  becomes  effective  six  months 
after  publication  of  a  notice  in  the 
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Federal  Register  of  its  approval  by  the 
Secretary  of  Commerce. 
14.  Qualifications.  While  this  standard 
specifies  a  standard  interface  for 
application  programs  to  request 
cryptographic  functions  from  a 
cryptographic  module,  conformance  to 
this  standard  does  not  assure  that  a 
particular  cryptographic  module  or 
implementation  is  secure.  Security 
requirements  for  a  cryptographic 
module  are  addressed  in  FIPS  140-1. 
The  responsible  authority  in  each 
agency  or  department  shall  assure  that 
the  overall  system  provides  an 
acceptable  level  of  security. 
15.  Waiver  Procedure.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelgate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  Section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  ,sy.stem,  or 

b.  cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  In.stitute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building. 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  \A'aiver 
granted  and  each  delegation  oi  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 


after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  Section 
552(b)  of  Title  5,  U.S.  Code,  shall  be  part 
of  the  procurement  documentation  and 
retained  by  the  agency. 
16.  Where  to  obtain  copies.  Copies  of 
this  publication  are  available  for  sale  by 
the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  XXX  (FIPS  PUB 
XXX).  and  title.  When  microfiche  is 
desired,  this  should  be  specified. 
Payment  may  be  made  by  check,  money 
order,  credit  card,  or  deposit  account. 
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SUMMARY:  Subject  to  the  availability  of 
funds.  NMFS  issues  this  notice 
describing  funding  to  assist  persons  in 
carrying  out  research  and  development 
projects  that  optimize  the  use  of  U.S. 
Gulf  of  Mexico  and  South  Atlantic 
(North  Carolina  to  Florida)  fisheries 
involving  the  U.S.  fishing  industry 
(recreational  and  commercial), 
including  fishery  biology,  resource 
assessment,  socio-economic  assessment, 
management  and  conservation,  selected 
harvesting  methods,  and  fish  handling 
and  processing.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
NMFS  will  determine  which 
applications  will  be  selected  for 
funding.  Areas  of  this  Marine  Fisheries 
Initiative  (MARFIN)  emphasis  for  FY 
1995  were  formulated  from 
recommendations  received  from  non- 
Federal  scientific  and  technical  experts. 
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SUPPLEMENTARY  INFCRMATIOM 


I.  Authority. 

The  Secretary  of 
(Secretary)  is  authoi{zed 
U.S.C.  713c-3(d)  to 
cooperative  agreement 
development  addre<?sed 
U.S.  fisheries. 


II.  Catalog  of  Federal  Domestic 
Assistance  (CFDA). 


This  program  is 
Catalog  of  Federal  Djomest 
under  program  nuraper 
Fisheries  Initiative. 
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ill.  Program  Descri[  lion. 

MARFIN  is  a  com  )etitive  Federal 
grant  program  that  p  romotes  and 
endorses  programs  t  lat  seek  to  optimize 


benefits  from 


marine  fishery  resoi  rces  through 
cooperative  efforts  t;  lat  involve  the  best 
research  and  managi  ment  talents  to 
accomplish  priority  ictivities. 
Preference  is  given  t )  selecting  and 
hmding  application:  for  project  grants 
that  provide  an  opp<  rtunit^'  for 
cooperative  NMFS/a  pplicant  efforts  and 
for  multiple  coopera  ing  applicants/ 
NMFS  efforts  with  u  )  to  3-year  time 
horizons.  Projects  fu  ided  under 
MARFIN  are  focuset  into  cooperative 
efforts  that  provide  ( lear  answers  for 
fishery  needs  covere  d  by  the  NMFS 
Strategic  Plan.  avaiL  ble  from  the 
Southeast  Regional  ( )ffice  (see 
ADDRESSES),  particu  arly  those  goals 
relating  to  rebuildtn  ;  overfished  marine 
fisheries,  maintaioir  j  currently 
productive  fisheries,  and  integrating 
conser\'ation  of  proti  (cted  species  and 
fisheries  managemei  t. 

Applications  from  multiple 
cooperating  applicai  ts  that  address 


conservation  and  management  needs 
over  a  wide  fange  of  a  fishery  or  fishery 
organism  are  encouraged.  Emphasis  will 
be  placed  upon  funding  projects  that 
have  the  greatest  probability  of 
recovering,  maintaining,  improving,  or 
developing  fisheries;  improving  the 
understanding  of  factors  affecting 
recruitment  success;  and/or  generating 
increased  values  and  recreational 
opportunities  from  fisheries.  Projects 
will  be  evaluated  as  to  the  likelihood  of 
achieving  these  benefits  through  both 
short-term  and  long-term  research 
efforts,  with  consideration  of  the 
magnitude  of  the  eventual  economic  or 
social  benefits  that  may  be  realized. 
Short-term  projects  that  may  yield  more 
immediate  benefits,  and  projects 
yielding  longer-term  benefits  will 
receive  equal  consideration. 

IV.  Funding  Availability. 

This  solicitation  announces  that 
funding  of  approximately  $1.25  million 
may  be  available  in  FY  1995  pending 
Congressional  appropriation.  MARFIN 
financial  assistance  started  in  FY  1986. 
and  for  FY  1986  through  FY  1994, 
awards  totaled  about  $15.5  million  for 
financial  assistance  to  conduct  research 
for  fishery  resources  in  the  Gulf  of 
Mexico  and  off  the  South  Atlantic  states 
of  North  Carolina.  South  Carolina. 
Georgia  and  Florida.  There  is  no 
guarantee  that  sufficient  funds  will  be 
available  to  make  awards  for  all 
approved  projects. 

Project  proposals  accepted  for  funding 
for  a  project  period  over  1  year  that 
include  multiple  project  components  or 
severable  tasks  to  be  funded  each  budget 
period  will  not  compete  for  funding  in 
subsequent  budget  periods  within  the 
approved  project  period.  However,  ■ 
funding  for  subsequent  project 
components  is  contingent  upon  the 
availability  of  funds  from  Congress  and 
satisfactory  performance,  and  will  be  at 
the  sole  discretion  of  the  agency. 
Publication  of  this  notice  does  not 
obligate  NMFS  to  award  any  specific 
cooperative  agreement  or  to  obligate  all 
or  any  parts  of  the  available  funds. 

V.  Matching  Requirements. 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
for  the  MARFIN  program.  However, 
cost-sharing  is  encouraged,  and  in  case 
of  a  tie  in  considering  proposals  for 
funding,  cost-sharing  may  affect  the 
final  decision.  The  appropriateness  of 
all  cost-sharing  will  be  determined  on 
the  basis  of  guidance  provided  in 
applicable  Federal  cost  principles.  If  an 
applicant  chooses  to  cost-share,  and  if 


that  application  is  selected  for  funding, 
the  applicant  will  be  bound  by  the 
percentage  of  the  cost  share  reflected  in 
the  cooperative  agreement  award. 

The  non-Federal  share  may  include 
funds  received  from  private  sources  or 
from  state  or  local  governments,  or  the 
value  of  in-kind  contributions  by  the 
applicant  or  third  parties.  Federal  funds 
may  not  be  used  to  meet  the  non- 
Federal  share  of  matching  funds,  except 
as  provided  by  Federal  statute.  In-kind 
contributions  may  be  in  the  form  of.  but 
are  not  limited  to.  personal  services 
rendered  in  carrying  out  functions 
related  to  the  project,  and  use  of  real  or 
personal  property  owned  by  others  (for 
which  consideration  is  not  required)  in 
carrying  out  the  projects. 

The  total  cost  of  a  project  begins  on 
the  effective  date  of  a  cooperative 
agreement  between  the  applicant  and 
the  NOAA  Grants  Officer  and  ends  on 
the  date  specified  in  the  award. 
Accordingly,  time  expended  and  costs 
incurred  in  either  the  development  of  a 
project  or  the  financial  assistance 
application,  or  in  any  subsequent 
discussions  or  negotiations  prior  to  the 
award,  are  neither  reimbursable  nor 
recognizable  as  part  of  the  recipient's 
cost  share. 

VI.  Type  of  Funding'Instrument. 

The  cooperative  agreement  has  been 
determined  to  be  the  appropriate 
funding  instrument.  NMFS  is 
substantially  involved  in  developing 
program  research  priorities,  conductinp 
cooperative  activities  with  recipients, 
and  evaluating  the  performance  of 
recipients  for  effectiveness  in  meeting 
national  and  regional  goals  for  fisher*" 
research  in  the  southeastern  United 
Slates. 

VII.  Eligibility  Criteria. 

1.  Applications  for  cooperative 
agreements  for  MARFIN  projects  mav  t-.i 
made,  in  accordance  with  the 
procedures  set  forth  in  this  notice,  by 

a.  Any  individual  who  is  a  citizen'or 
national  of  the  United  States; 

b.  Any  corporation,  partnership,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2 
of  the  Shipping  Act,  1916,  as  amended 
(46  app.  U.S.C.  802). 

c.  Colleges  and  universities,  and  game 
and  fish  departments  of  the  several 
states. 

2.  NOAA  emplov'ees,  including  full- 
time,  part-time,  and  intermittent 
personnel  (or  their  immediate  families), 
and  NOAA  offices  or  centers  are  not 
eligible  to  submit  an  application  under 
this  solicitation,  or  aid  in  the 
preparation  of  an  application  during  the 


60-day  solicitation  period,  except  to 
provide  information  about  the  MARFIN 
program  and  the  priorities  and 
procedures  included  in  this  solicitation. 
However,  NOAA  employees  are 
permitted  to  provide  information  about 
ongoing  and  planned  NOAA  programs 
and  activities  that  may  have  implication 
for  an  application.  Potential  applicants 
are  encouraged  to  contact  Ms.  Ellie 
Roche  at  the  NMFS  Southeast  Regional 
Office  (see  ADDRESSES)  for  information 
on  NOAA  programs.  Documents 
available  from  that  office  that  may  be 
useful  to  the  applicant  include: 

a.  A  Cooperative  Reef  Fish  Research 
Program  for  the  Gulf  of  Mexico. 

b.  A  Cooperative  Bycatch  Research 
Plan  for  the  Southeast  Region. 

c.  Strategic  Plan  of  the  National 
Marine  Fisheries  Service. 

d.  National  Status  of  Stocks  Report. 

e.  Various  fishery  management  plans 
and  plan  amendments  produced  by  the 
Councils  and  the  Commissions. 

f.  Report  of  a  Workshop  on  Grouper 
Reproduction,  November  1993. 

VIII.  Award  Period. 

The  award  period  for  the  project  may 
be  made  for  more  than  one  year 
consisting  of  one,  two,  or  three  budget 
periods  which  correspond  to  the 
funding  for  the  proposed  project 
components.  The  award  period  will 
depend  upon  the  duration  of  funding 
requested  by  the  applicant  in  the 
Application  for  Federal  Assistance,  the 
decision  of  the  NMFS  selecting  official 
on  the  amount  of  funding,  the  results  of 
post-selection  negotiations  between  the 
applicant  and  NOAA  officials,  and 
preaward  review  of  the  application  by 
NOAA  and  Department  of  Commerce 
(DOC)  officials.  Normally,  each  project 
budget  period  may  be  no  more  than  18 
months  in  duration.  NOAA  policy  limits 
the  total  duration  of  a  project  to  about 
3  years. 

IX.  Indirect  Costs. 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award,  or  25  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 
Institutions  with  indirect  cost  rates 
above  25  percent  may  use  the  amount 
above  the  25-percent  level  as  part  of  the 
non-Federal  share.  A  copy  of  the 
current,  approved,  negotiated  Indirect 
Cost  Agreement  with  the  Federal 
government  must  be  included  with  the 
application. 
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X.  Profit  or  Fees. 

Profit  or  management  fees  paid  to  for 
profit  or  commercial  organization 
grantees  are  allowable  at  the  discretion 
of  NOAA.  However,  they  shall  not 
exceed  7  percent  of  the  total  estimated 
direct  costs.  There  must  be  no  profit  or 
fees  to  the  recipient  in  any  overhead 
charge.  Payment  of  fees  or  profit  is 
based  on  successful  completion  of 
project  objectives. 

XI.  Application  Forms  and  Kit. 

Before  submitting  an  application 
under  this  program,  applicants  should 
contact  the  NMFS  Southeast  Regional 
Office  for  a  copy  of  this  solicitation's 
MARFIN  Application  Package  (see 
ADDRESSES). 

Applications  for  project  funding 
under  this  program  must  be  complete 
and  be  in  accordance  with  instructions 
in  the  MARFIN  Application  Package. 
They  must  identify  the  principal 
participants  and  include  copies  of  any 
agreements  describing  the  specific  tasks 
to  be  performed  by  participants.  Project 
applications  should  give  a  clear 
presentation  of  the  proposed  work,  the 
methods  for  carrying  out  the  project,  its 
relevance  to  managing  and  enhancing 
the  use  of  Gulf  of  Mexico  and/or  South 
Atlantic  fishery  resources,  and  cost 
estimates  as  they  relate  to  specific 
aspects  of  the  project.  Budgets  must 
include  a  detailed  breakdown,  by 
category  of  expenditures,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  in  the  application. 
Applications  are  not  to  be  bound  in  any 
manner  and  should  be  one-sided.  All 
incomplete  applications  uill  be 
returned  to  the  applicant.  Three  copies 
(one  original  and  two  copies)  of  each 
application  are  required,  and  should  be 
submitted  to  the  NMFS  Southeast 
Regional  Office,  Cooperative  Programs 
Division  (see  ADDRESSES). 

XII.  Project  Funding  Priorities. 

A.  Proposals  for  FY  1995  should 
exhibit  familiarity  with  related  work 
that  is  completed  or  ongoing.  Where 
appropriate,  proposals  should  be 
multidisciplinary.  Coordinated  efforts 
involving  multiple  institutions  or 
persons  are  encouraged.  The  areas  of 
special  emphasis  are  listed  below,  but 
proposals  in  other  areas  will  be 
considered  on  a  funds-available  basis. 

In  addition  to  referencing  specific 
area(s)  of  special  interest  as  listed 
below,  proposals  should  state  whether 
the  research  will  apply  to  the  Gulf  of 


Mexico  only,  the  South  Atlantic  only,  or 
to  both  areas.  Successful  applicants  may 
be  required  to  collect  and  manage  data 
in  accordance  with  standardized 
procedures  and  formats  approved  by 
NMFS,  and  to  participate  with  NMFS  in 
specific  cooperative  activities  that  will 
be  determined  by  consuhations  between 
NMFS  and  .successful  applicants  before 
project  grants  are  awarded.  Recipients  of 
financial  assistance  for  projects  with 
multiple  project  periods  must  include 
funding  in  their  applications  for  travel 
expen.ses  for  the  principal  investigator 
to  participate  in  one  annual  project 
review  and  evaluation  meeting  in  St. 
Petersburg,  FL.  All  recipients  of 
financial  assistance  under  this  program 
shall  include  funding  in  their 
applications  for  the  principal 
investigator  to  participate  in  an  annual 
MARFIN  Conference  at  the  completion 
of  the  project. 

Research  needs  identified  in  fishery 
management  plans  (FMPs)  and 
amendments  prepared  by  the  Gulf  and 
South  Atlantic  Fishery  Management 
Councils  (Councils)  and  the  Gulf  and 
Atlantic  States  Marine  Fisheries 
Commissions  (Commissions)  are 
included.  For  availability  of  these 
documents,  contact  the  NMFS  .Southeast 
Regional  Office  (see  ADDRESSES)  Areas 
of  special  emphasis  for  FY  1995 
include: 
1.  Shrimp  Trawler  Bycatch. 
Studies  are  needed  to  contribute  to 
the  regional  shrimp  trawler  bvcatch 
program  being  conducted  by  NMFS  in 
cooperation  with  state  fishery 
management  agencies,  commercial  and 
recreational  fishing  organizations  and 
interests,  environmental  organizations, 
universities.  Councils,  and 
Commissions.  Specific  guidance  and 
research  requirements  are  contained  in 
the  Regional  Bycatch  Plan  prepared 
through  the  Gulf  and  South  Atlantic 
Fisheries  Development  Foundation.  In 
particular,  the  studies  should  address: 

a.  Data  collection  and  analyses  to 
expand  and  update  current  bycatch 
estimates  temporally  and  spatially  from 
offshore,  nearshore,  and  inshore  waters, 
emphasizing  areas  of  greatest  shrimping 
ipipact.  Sampling  effort  should  include 
estimates  of  numbers,  weight,  and  age 
structure  of  the  associated  bycatch 
complex. 

b.  Assessments  of  the  status  and 
condition  of  fish  stocks  significantly 
impacted  by  shrimp  trawler  bycatch. 
with  emphasis  given  to  overfished 
species  under  the  juri.sdiction  of  the 
Councils. 

c.  Identification,  development,  and 
evaluation  of  gear,  non-  gear  and  tat  tiuil 
fishing  options  to  reduce  bycatch. 
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d.  Improved  methc  ds  for 
communicating  with  and  improving 
technology  and  infor  nation  transfer  to 
the  shrimp  industry. 

e.  Social  and  econ(  mic  impacts  of 
management  options  to  reduce  shrimp 
fishery  bycatch. 

2.  Highly  Migrator  ■  Pelagic  Fisheries. 

a.  Longfine  Fisheri  is.  Inchiding 
Bycatch. 

A  number  of  pelag  c  longline  fisheries 
exist  in  the  Gulf  and  South  Atlantic, 
targeting  highly  migr  itory  species  such 
as  tunas,  some  sharki ,  and  swordfish. 
These  fisheries  have  jvolved  rapidly 
over  the  last  decade,  with  increases  in 
fishing  effort  and  chs  nges  in  fishing  gear 
and  tactics.  These  ch  mges  need  to  be 
characterized  and  th<  ir  effects 
quantified.  High  priority  areas  include: 

(1)  Characterization  of  specific 
longline  fisheries.  in(  luding  targeted 
species,  stock  identif  cation,  catch-per- 
unit-effort  of  bycatch  and  biological 
parameters  (e.g.,  sex  -alios  and 
reproductive  state)  b; '  gear  type,  area 
and  season. 

(2)  Evaluation  of  v(  «sel  log  data  for 
monitoring  the  fishei  ies. 

(3)  Development  ai  id  evaluation  of 
gear  and  fishing  tacti  s  to  minimize 
bycatch  of  undersizel  and  unwanted 
species,  including  se  i  turtles  and 
marine  mammals. 

(4)  Assessment  of  t  le  impact  of 
longline  bycatch  on  r  elated  fisheries, 
including  biological,  social,  and 
economic  factors  anc  effects. 

(5)  Dependence  of  /essels  and  persons 
engaged  in  pelagic  lo  nglining  on  other 
fisheries.  Particular  emphasis  should  be 
placed  on  the  extent  o  which  the 
capital  and/or  labor  t  ngages  in  other 
fisheries  at  particulaj  times  of  the  year 
and  reasons  for  this « witching  behavior. 

b.  Sharks. 

A  Secretarial  FMP  or  sharks  has  been 
developed  that  ident  fies  a  number  of 
research  needs,  inclu  ding: 

(1)  Characterization  of  the  commercial 
and  recreational  fishi  iries  from  historical 
and  current  database ;.  Emphasis  should 
be  on  species  compo  ;itJon,  bycatch. 
stock  identification, :  ize.  sex  ratios  and 
catch-per-unit-effort  )y  season,  area, 
and  gear  type. 

(2)  Collection  and  inalysis  of  basic 
biological  data  on  mi  vements,  habitats, 
growth  rates,  mortali  y  rates,  age 
structure  and  reprod  iction  parameters. 
These  data  are  of  par  icular  importance 
for  blacktip  and  sand  bar  sharks. 
Information  on  the  n  lationship  of 
sandbar  sharks  to  wa  ;er  depth  and 


determination  of  the 


southern  boundary 


of  its  range  are  speci  ically  needed. 

(3)  Determination  ( if  baseline  cost  and 
returns  for  commerci  al  fisheries  that 
land  sharks,  and  esti  nation  of  demand 


curves  for  shark  products  and 
recreational  shark  fisheries. 

(4)  Envelopment  of  species  profiles 
and  stock  assessments  for  sharks  taken 
in  significant  quantities  by  commercial 
and  recreational  fishers,  and  as  bycatch 
in  other  fisheries.  Assessments  can  be 
species-specific  or  for  species  groups, 
following  those  identified  in  the 
Atlantic  Sharks  FIVfP. 

(5)  Identification  of  coastal  sharks, 
using  laboratory  methodologies. 

(6)  Development  of  a  more  precise 
and  accurate  estimate  of  the  recreational 
shark  fishery.  Proposals  in  this  area 
must  demonstrate  a  knowledge  of  the 
Marine  Recreational  Fishery  Statistical 
Survey  (MRFSS).-  and  should  indicate  a 
willingness  to  participate  directly  in  the 
MRFSS  through  add-on  surveys  or 
enhancement  of  current  surveys. 

(7)  Development  of  fishery- 
independent  abundance  indices. 

3.  Reef  Fish. 

A  number  of  species  within  the  reef 
fish  complex  are  showing  signs  of  being 
overfished,  either  by  directed  efforts  or 
as  bycatch  in  other  fisheries.  The 
ecology  of  reef  fish  makes  them 
vulnerable  to  overfishing  because  they 
tend  to  concentrate  over  specific  types 
of  habitats  with  patchy  distribution. 
This  behavior  pattern  can  make 
traditional  fishery  statistics  misleading. 
Priority  research  areas  include: 

a.  Collection  of  basic  biological  data 
for  species  in  commercially  and 
recreationally  important  fisheries. 

(1)  Age  and  growth  of  reef  fish. 

(a)  Description  of  age  and  growth 
patterns  (especially  red  snapp)er.  gray 
triggerfish  and  red  porgy  in  the  Gulf  of 
Mexico  and  greater  amber  jack  in  the 
Gulf  and  South  Atlantic). 

(b)  Development  of  annual  age-length 
keys  for  vermilion  snapper  in  the 
northern  Gulf  and  west  coast  central 
Florida,  and  for  red  grouper  in  the  Gulf, 
along  with  new  growth  models  for  red 
grouper  that  include  possible  density- 
dependent  effects,  as  well  as 
environmental  effects. 

(2)  Reproduction  studies  of  reef  fish. 

(a)  Maturity  schedules  and  fecundity 
of  commercially  and  recreationally 
important  reef  fish  (especially  gray 
triggerfish  and  red  porgy  in  the  Gulf  of 
Mexico). 

(b)  Detailed  histological  studies  of  red 
snapper  to  characterize  the  actual 
reproductive  contribution  of  females,  by 
age. 

{(.)  Identification  and  characterization 
of  spawning  aggregations  by  species, 
areas,  and  seasons.  Information  is 
especially  needed  on  changes  in  sex 
ratios  for  gag  grouper  caused  by  fishing 
on  spawning  aggregations. 


(d)  Reproductive  studies  covering 
extensive  geographic  distributions  along 
the  southeastern  U.S.  coast  (North 
Carolina  through  the  Florida  Keys). 
Samples  should  be  obtained  from 
recreational  (private  and  headboals)  and 
commercial  vessels. 

(e)  Reproductive  biology  of  gag,  red 
grouper  and  other  grouper  species.  Of 
particular  importance  are  evaluation  of 
sperm  limitation,  determination  of  the 
proximal  causes  of  sex  change  (whether 
behavioral  or  developmental), 
determination  of  the  annual  periodicity 
of  sex-change  induction  and  age-specific 
spawning  frequency,  and  other  research 
identified  in  the  recommendations  of 
the  workshop  on  grouper  reproduction 
held  in  Panama  City,  FL,  in  November 
1993. 

(3)  Recruitment  of  reef  fish. 

(a)  Source  of  recruitment  in  Gulf  of 
Mexico  and  South  Atlantic  waters 
(especially  amberjack  and  vermilion 
snapper),  and  possible  Caribbean  source 
for  Florida  Keys  snapper  and  grouper. 

(b)  Annual  estimation  of  the  absolute 
or  relative  recruitment  of  juvenile  gag  to 
the  seagrass  beds  off  the  west  coast  of 
Florida  and  to  similar  estuarine  nursery 
habitats  along  the  South  Atlantic  Bight; 
development  of  an  index  of  juvenile  gag 
recruitment  for  the  South  Atlantic  based 
on  historical  databases  and/or  field 
studies. 

(c)  Evaluation  of  the  contribution  of 
live-bottom  habitat  to  reef  fish 
recruitment 

(4)  Stock  structure  of  reef  fish. 

(a)  Movement  and  migration  patterns 
of  commercially  and  recreationally 
valuable  reef  fish  species  (especially  gag 
and  greater  amberjack  in  the  South 
Atlantic). 

(b)  Techniques  to  allow  field 
separation  of  lesser  amberjack.  almaco 
jack,  and  banded  rudderfish  from 
greater  amberjack  to  facilitate  accurate 
reporting  of  catch. 

(c)  Stock  structure  of  gag  and 
wreckfish  in  the  South  Atlantic,  and 
greater  amberjack  in  the  Gulf  and  South 
Atlantic. 

(d)  Use  of  parasitological  surveys  in 
species  such  as  wreckfish  and  white 
grunt  to  determine  stock  structure. 

b.  Behavioral  studies  of  reef  fish. 

(1)  Description  of  the  behavior  of  age- 
0  and  age-1  red  snapper. 

(2)  Effects  of  fishing  on  reproductive 
behavior,  in  formation  of  aggregations 
and  disruption  of  existing  aggregations. 

c.  Population  assessment  of  reef  fish. 
(1)  Effect  of  reproductive  mode  and 

sex  change  (protogynous 
hermaphroditism)  on  population  size 
and  characteristics,  with  reference  to 
sizes  of  fish  exploited  in  the  fisheries 


and  the  significance  to  proper 
management. 

(2)  Design  of  sampling  routines  to 
provide  a  production-style  aging 
program  representative  of  the  reef  fish 
fishery.  Effective  dock-side  sampling 
programs,  especially  for  groupers,  are 
needed  over  a  wide  geographic  range  to 
collect  information  on  reproductive 
state,  size,  age,  and  sex.  TTiese  research 
needs  are  discussed  in  the  report  of  the 
workshop  on  grouper  reproduction  held 
in  Panama  City,  FL,  in  November  1993. 

(3)  Source  and  quantification  of 
natural  and  human-induced  mortalities. 

(4)  Determination  of  the  habitat  and 
limiting  factors  for  important  reef  fish 
resources  (such  as  snappers  in  the  Gulf 
of  Mexico).  Information  is  also  needed 
on  the  importance  of  human-created 
and  natural  channels  for  controlling 
stock  sizes  and  growth  rates  of  snappers 
and  groupers. 

(5)  Description  of  habitat  and  fish 
populations  in  the  deep  reef  community 
and  the  prey  distributions  supporting 
the  community. 

(6)  Evaluation  of  the  effect  of 
misidentifying  gag" as  black  grouper  on 
landing  statistics  and  stock  assessments. 

(7)  Development  of  statistically  valid 
indices  of  abundance  for  important  reef 
fish  species  in  the  South  Atlantic  and 
Gulf  of  Mexico  (especially  red  grouper), 
including  spatial  and  temporal 
variations  in  size  distribution. 

(8)  Assessment  of  tag  performance  on 
reef  fish  species,  mainly  snappers  and 
groupers.  Characteristics  examined 
should  include  shedding  rate,  effects  on 
growth  and  survival,  and  effects  of  the,se 
characteristics  on  estimations  of  vital 
population  parameters. 

(9)  Stock  assessments  to  establish  the 
status  of  major  recreational  and 
commercial  species.  Innovative  methods 
are  needed  for  stock  assessments  of 
aggregate  spedes,  including  the  effect  of 
fishing  on  genetic  structure  and  the 
incorporation  of  sex  change  for 
protogynous  hermaphrodites  into  stock 
assessment  models. 

(10)  Fishery-independent  assessments 
of  spawTiing  aggregations  of  gag.  scamp, 
yellowedge  and  other  groupers,  using 
hydroacoustic  and  underwater  video 

-  technology. 

d.  Man^ment  of  reef  fish. 

(1)  Research  in  direct  support  of 
management,  including  catch-and- 
release  mortafities  by  gear  and  depth, 
the  value  of  limiting  longlines  to 
specific  water  depths  (e.g..  outside  the 
50-fathom  (91.4-m)  curve),  and 
modifications  (gear,  techniques)  to 
minimize  bycatch. 

(2)  Evaluation  of  the  use  of  reef  fish 
marine  reserves  as  an  alternative  or 
supplement  to  current  fishery 
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management  measures  and  practices, 
especially  in  the  South  Atlantic.  Of 
particular  interest  Is  Oculina  Banks  off 
the  Atlantic  Coast  of  Florida. 

(3)  Characterization  and  evaluation  of 
the  social  and  economic  behavior  of 
commercial  and  recreational  fishermen, 
and  how  these  characteristics  change  in 
response  to  management  measures. 

(4)  Characterization  and 
quantification  of  the  biological, 
economic,  and  social  impacts  of  the 
longline  fishery  for  reef  fish  along  the 
west  coast  of  Florida.  This  should 
include  the  following: 

(a)  Catch-per-unit-effort  of  target  and 
bycatch  species,  and  biolc^ical 
parameters  (e.g.,  size,  sex,  and 
reproductive  state)  by  gear  type,  area, 
and  season. 

(b)  Evaluation  of  ves-sel  log  data  for 
monitoring  the  fishery. 

(c)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize  the 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles  and 
niarine  mammals. 

(d)  Assessment  of  the  impact  of 
longline  bycatch  on  related  fisheries. 

4.  Coastal  Herrings, 

Prelinjinary  studies  indicate  that 
substantial  stocks  of  coastal  herrings 
occur  in  the  Gulf  and  South  Atlantic 
Most  of  the  available  data  are  generated 
from  fisher>'-independent  surveys 
conducted  by  NMFS  and  state  fishery 
management  agencies.  Because  of  the 
size  of  these  stocks,  their  importance  as 
prey,  and  in  some  instances  as  predator 
species,  their  potential  for  development 
as  commercial  and  recreational  fisheries 
must  be  understood.  General  research 
needs  include: 

a.  Collection,  collation,  and  analysis 
of  available  fishery-independent  and 
fishery-dependent  data  from  state  and 
Federal  surveys,  with  emphasis  on 
species  and  size  composition,  seasonal 
distribution  patterns,  biomass.  bycatch, 
and  environmental  relationships. 
Emphasis  should  be  givei^  to  species 
such  as  Spani-sh  sardine  that  are 
important  as  prey  to  gamefish. 

b.  Description  and  quantification  of 
predator-prey  relationships  between 
coastal  herring  species  and  carnivores 
.such  as  mackerels,  tunas,  swordfish. 
billfish,  sharks,  bluefish.  and  others  in 
high  demand  by  commercial  and 
recreational  fisheries. 

c.  Design  of  innovative  economic  and 
.social  management  approaches  for  the 
purse  seine  menhaden  fishery, 
including,  but  not  fimited  to,  limited 
entry. 

5.  Coastal  Migratory  Pelagic  Fisheries. 

The  commercial  and  recreational 
demand  for  migratory  coastal  pelagics 
has  led  to  overfishing  for  certain 


species,  including  king  and  Spanish 
mackerel.  Additionally,  some  are 
transboundary  with  Mexico  and  other 
countries  and  ultimately  will  demand 
international  management  attention. 
Current  high  priorities  include: 

a.  Recruitment  indices  for  king  and 
Spanish  mackerel,  cobia,  dolphin,  and 
bluefish.  primarily  from  fishery- 
independent  data  sources. 

b.  Assessment  and  management 
models  for  coastal  pelagic  resources  that 
are  dominated  by  single  year  classes, 
such  as  Spanish  mackerel,  dolphin,  and 
bluefish. 

c.  Fishery-independent  methods  of 
assessing  stock  abundance  of  king  and 
Spanish  mackerel. 

d.  Improved  catch  statistics  for  all 
species  in  Mexican  waters,  with  special 
emphasis  on  king  mackerel;  needed 
especially  is  length-frequency,  life 
history  and  genetic  information. 

e.  Information  on  populations  of 
coastal  pelagics  overwintering  off  North 
Carolina,  South  Carolina,  and  Geon»ia, 
especially  population  size,  age  and 
movement  patterns. 

f.  Basic  bfostatistical  information  on 
cobia  and  dolphin  to  develop  age-length 
keys  and  maturation  schedules  for  stot:k 
assessments. 

g.  Impact  of  bag  limits  on  total  cattJj 
and  landings  of  king  and  Spanish 
mackerel. 

h.  Demand  and  supply  functions  for 
recreational  and  commercial  fisheries 
for  king  mackerel  in  the  South  Atlantic 
and  Gulf  of  Mexica  Emphasis  .should  be 
on  changes  in  marginal  values  of 
producer  and  consumer  surpluses,  since 
the  studies  would  be  used  in  allocation 
frameworks  where  total  values  are  not 
necessarily  required. 

B.  Groundfish  and  Estuarine  Fishes 

Substantial  stocks  of  groundfish  and 
estuarine  species  occur  in  the  Gulf  and 
South  Atlantic.  Most  of  the  dalaba.se  for 
assessments  comes  from  studies 
conducted  by  NMFS  and  state  fishery 
management  agencies.  Because  of  the 
historic  and  current  size  of  these  fish 
stocks,  their  importance  as  predator  and 
prey  species,  and  their  current  or 
potential  use  as  commercial  and 
recreational  fisheries,  more  information 
on  their  biology  and  conservation  is 
needed.  General  research  needs  are: 

a.  Red  drum. 

(1)  Effects  of  sportfishing  on  ntd  drum 
populations  in  the  Gulf  of  Mexico  and 
South  Atlantic.  A  specific  need  in  the 
South  Atlantic  is  increased  sampling  of 
nighttime  fishing  for  red  drum  on  the 
Outer  Banks  of  North  Carofina. 

(2)  Size  and  age-structure  of  the 
offshore  adult  n»d  dn»m  stock  in  iho 
Gulf  of  Mexico. 
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special  concern  is  off  South  Carolina, 
Georgia,  and  Florida. 

c.  TED  designs  and  modifications  for 
use  in  small  inshore  shrimp  trawls. 
Especially  needed  is  research  on  shrimp 
retention  and  on  the  effectiveness  of 
TEDs  operating  in  areas  with  debris. 

d.  Sea  turtle  incidental  catch  in 
fisheries  other  than  the  shrimp  fishery. 

e.  Evaluation  of  the  utility  of  turtle 
stranding  data  as  an  indication  of 
fishery-caused  mortality.    .. 

9.  General. 

There  are  many  areas  of  research  that 
need  to  be  addressed  for  improved 
understanding  and  management  of 
fishery  resources.  These  include 
methods  for  data  collection, 
management,  analysis,  and  for  better 
conservation.  Examples  of  high  priority 
research  needs  include: 

a.  Design  and  critical  analysis  of  a 
data  collection  system  that  may  involve 
permits,  logbooks,  trip  interviews, 
dealer  reporting  or  other  innovative 
methods.  The  system  design  should  be 
applicable  across  the  entire  range  of 
species  that  may  be  pursued  throughout 
the  Gulf  and  South  Atlantic,  and  should 
address  economic,  biological  and  social 
data  needs. 

b.  Assessment  of  the  changes  in 
recreational  and  commercial  values  that 
have  resulted  from  past  management 
practices  for  red  drum,  shrimp, 
mackerels  and  reef  fish. 

c.  Development  of  improved  methods 
and  procedures  for  technology  transfer, 
and  education  of  constituency  groups 
on  fishery  management  and 
conservation  programs.  Of  special 
importance  are  programs  concerned 
with  controlled  access  and  introduction 
of  conservation  gear. 

d.  Compilation  of  baseline  socio- 
demographic  data  for  describing  the ' 
social  and  cultural  framework  of 
managed  fisheries.  B.  Priority  in 
program  emphasis  will  be  placed  upon 
funding  projects  that  have  the  greatest 
probability  of  recovering,  maintaining, 
improving,  or  developing  fisheries; 
improving  the  understanding  of  factors 
affecting  recruitment  success;  and 
generating  increased  values  and 
recreational  opportunities  from 
fisheries.  Projects  will  be  evaluated  as  to 
the  likelihood  of  achieving  these 
benefits  through  short-  and  long-term 
research  efforts,  with  consideration 
given  to  the  magnitude  of  the  eventual 
economic  benefits  that  may  be  realized. 

C.  Further  information  on  current 
Federal  programs  that  address  the 
above-listed  priorities  may  be  obtained 
from  the  NMFS  Southeast  Regional 
Office  (see  ADDRESSES). 


XIII.  Evaluation  Criteria. 

Successful  applicants  generally  will 
be  recommended  within  210  days  from 
the  date  of  publication  of  this  notice. 
The  earliest  start  date  of  awards  will  be 
about  90  days  after  each  project  is 
selected  and  after  all  NMFS/applieant 
negotiations  of  cooperative  activities 
have  been  completed  (The  earliest  start 
date  of  awards  will  be  about  300  days 
after  the  date  of  publication  of  this 
notice).  Applicants  should  consider  this 
selection  and  processing  time  in 
developing  requested  start  dates  for 
their  applications.  Proposed  projects 
will  be  evaluated  and  ranked  as  follows: 

1.  Cooperatively  developed 
applications  that  propose  activities  of 
two  or  more  qualified  applicants  to 
address  important  fishery  conservation 
and  management  issues  or  problems 
identified  in  the  Areas  of  Emphasis  for 
this  solicitation  may  be  evaluated  asa 
group  by  NMFS.  If  selected  for  funding, 
individual  cooperative  awards  may  be 
made  to  each  individual  applicant. 
Application  procedures  for  this  type  of 
proposal  are  also  included  in  the  FY 
1995  MARFIN  Application  Package. 

2.  Unless  otherwise  specified  by 
statute,  in  reviewing  applications  for 
cooperative  agreements,  including  those 
that  include  consultants  and  contracts, 
NOAA  will  make  a  determination 
regarding  the  following: 

a.  Is  the  involvement  of  the  applicant 
necessary  to  the  conduct  of  the  project 
and  the  accomplishment  of  its  goals  and 
objectives? 

b.  Is  the  proposed  allocation  of  the 
applicant's  time  reasonable  and 
commensurate  with  the  applicants 
involvement  in  the  project? 

c.  Are  the  proposed  costs  for  the 
applicant's  involvement  in  the  project  ' 
reasonable  and  commensurate  with  the 
benefits  to  be  derived  from  the 
applicant's  participation? 

d.  Is  the  project  proposal  substantial 
in  character  and  design? 

3.  Applications  meeting  the  above 
requirements  will  be  forwarded  for 
technical  evaluation.  Applicants 
submitting  applications  not  meeting  the 
above  requirements  will  be  notified. 
Evaluations  normally  will  involve 
experts  from  non-NOAA.  as  well  as 
NOAA  organizations.  All  comments 
submitted  to  NMFS  will  be  taken  into 
consideration  in  the  technical 
evaluation  of  projects.  NMFS  will 
provide  point  scores  on  proposals, 
based  on  the  following  evaluation 
criteria: 

a.  Does  the  proposal  have  a  clearly 
stated  goal(s)  with  associated  objectives 
that  meet  the  needs  outlined  in  the 
Project  Narrative?  (30  points) 


b.  Does  the  proposal  clearly  identify 
and  describe,  inXhe  Project  Outline  and 
Statement  of  Work,  soehtifically  valid 
methodologies  and  analytical 
procedures  that  will  adequately  addrefw 
project  goals  and  objectives?  (30  points) 
-    c.  Do  the  principal  investigators 
provide  a  scientifically  reaHstic 
timetable  to  enable  full  accomplishment 
of  all  aspects  of  the  Statements  of  Work? 
(20  points) 

d.  Do  the  principal  investigators 
define  how  they  will  m.ainfain 
stewardship  of  the  project  performance, 
finances,  cooperative  relationships  and 
reporting  requirements  for  the  propos.il? 
(1!)  points) 

e.  Are  the  proposed  co-sts  appropriate 
for  the  s«;ope.  of  work  proposed?  (10 

.    poirit.s)  - 

Xrv.  Selection  Procedures.  • 

All  applications  will  be  ranked  by  a 
NMFS  .scientific  panel  into  two  j^roups: 
(a)  Recommended,  and  (b)  Not 
Recommended.  Proposals  ranked  as  Not 
Recommended  will  not  be  given  further 
consideration  for  selef.-tion  and  funding. 
All  rankings  will  be  presented  to  a  panel 
of  non-NOAA  fishery  experts,  who  will 
individually  consider  the  signiRcan<.-e  of 
the  problem  addressed  in  each  proief;t 
proposal,  the  technical  evaluation,  and 
need  for  funding.  These  panel  members 
will  provide  individual 
recomniendations  to  NMFS  on  each 
proposal  classified  as  Recommended  or 
Not  Recommended. 

The  non-NOAA  panel  members' 
individual  comments,  recommendations 
and  evaluations,  and  recommendations 
of  the  NIvlFS  scientific  panel  and  NMFS 
Southeast  Program  Officer  will  be 
considered  by  the  Director,  Southeast 
Region.  NMFS  (Regional  Diretlor).  The 
Regional  Ehrector,  in  consultation  with 
the  NO/\A  Assistant  Administrator  for 
Fisheries,-will:  (a)  Determine  which 
projects  do  not  substantially  duplicate 
other  projects  that  are  currently  funded    - 
by  NOAA  or  are  approved  for  funding 
by  oth-;r  Federal  offices,  and 
recoinmend  ibeprojeiits  to  be  funded. 
The  exact  amount  of  funds  awarded,  the 
final  scope  of  activities,  the  projert 
duration,  and  specific  NMFS 
cooperative  involvement  with  the 
activitieAf  each  project  will  be 
determined  in  pre-award  negotiations 
between  the  applicant,  the  NOAA 
Grants  OfTice,  and  the  NMFS  Prof^ram 
Staff.  Projects  must  not  be  initiated  by 
redpients  until  a  signed  award  is 
received  from  the  NOAA  Grants  Office. 
For  project  periods  of  more  th.-m  i  year, 
funds  fbr  subsequent  budget  periods 
may  be  provided  if  initialprolect  tasks 
are  satisf.ictoriiy  completed  and  after 
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NMFS  has  received  MARRN  funds  for 
subsequent  periods. 

NMFS  will  make  project  applications 
available  for  review  as  follows: 

A.  Public  Review  and  Comment 
Applications  may  be  inspected  at  the 
NMFS  Southeast  Regional  Office  (see 
ADDRESSES  and  DATES). 

B.  C<ynsiiltation  with  Members  of  the 
Fishing  Industry,  Management 
Agencies.  Environmental  Organizations, 
and  Academic  Institutions  NMFS  shall, 
at  its  di»:retion,  request  comments  from 
members  of  the  fishing  and  associated 
industries,  groups,  organizations  and 
institutions  who  have  knowledge  in  the 
subject  matter  of  a  project  or  who  would 
be  affected  by  a  projeci. 

C.  Consultation  with  Government 
Agencies  Applications  will  be  reviewed 
by  the  NMFS  Southeast  Region  Program 
Office  in  consultation  with  the  NMFS 
Southeast  Fisheries  Science  Center  and 
Southeast  Operations  Din«ctors, 
including  appropriate  operations  and 
laboratory  personnel,  the  NOAA  Cirants 
Officer  and,  as  appropriate.  DOC 
bureaus  and  other  Federal  agencies. 

XV.  Other  Requirements. 

A.  Federal  Policies  and  Procedures. 
Recipients  and  subrei;ipients  are  subje<:t 
to  all  Federal  laws  and  Federal  and  DOC 
pohcies.  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards.  Women  and  minority 
individuals  and  groups  are  encouraged 
to  submit  applications  under  this 
program. 

B.  Past  Performance.  Any  first-time 
applicant  for  Federal  grant  funds  is 
subject  to  a  pre-award  accounting 
survey  prior  to  execution  of  the  award. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

C.  Preaward  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
government.  Notwithstandir.w  .my 
verbal  or  written  assurance  tl..i!  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  DOC  to  «x)ver 
preaward  costs. 

D.  j\o  Obligation  of  Future  Furdtng. 
If  an  .nppliration  is  sele«.-ted  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connetition 
with  the  award.  Renewal  of  an  avvani  to 
intjease  funding  or  extend  the  p«<riod  of 
performance  is  at  the  total  distTetion  of 
DOC 

E.  Delinquent  Federal  Debbi.  No 
award  of  Federal  funds  shall  be  made  to 
an  appliuint  who  b,TS  any  outstanding 
delinquent  Federal  debt  until  either 


1.  The  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repayn>ent  scb»»dule  is 
established  and  at  least  one  payment  is 
i-ttceived;  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made. 

F.  Name  Check  Heview.  All  non-profil 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  .iny  ley 
individuals  as.sociated  with  the 
appliiant  have  been  convit^ted  of  or  are 
presently  fatAng.  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflecton  the 
applii^nfs  management  honesty  or 
finam.-ial  integrity.  Potential  non-profit 
and  for-profit  recipients  may  also  be 
subjed  to  reviews  of  Dun  and  Brad.strepi 
data  or  other  similar  credit  cheiks. 

G.  Primary  Applicant  Ceriificotions 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certififations  Regarding  Debannent, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  |a.<; 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurenrient 
Etebarmeut  and  Suspension"  and  the 
related  .section  of  the  certification  form 
prescribed  above  applies; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  Section  605) 
are  subject  to  15  CFR  part  26.  Subpart 
F,  "Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  .s«c;tion  of  the  certificMion  form 
prescribed  above  applies; 

3.  Anti-UMying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subjet.t  to  the  lobbying  provisions  of  31 
U.S.C.  13,52,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  seclion 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  <,ooperative  agreements,  and 
contrails  for  more  than  .$100,000,  and 
loans  and  loan  guarantees  for  mort?  than 
$150,000,  or  the  single  family  maximum 
mortgaj^e  Iin:it  for  affected  programs, 
whichever  is  greater;  and 

4.  Aiiti-Lohhyittg  Disclosures.  Any 
applicant  that  has  paid  or  will  p.iy  for 
lobbying  using  any  funds  must  submit 
a  Form  SL-LLL,  "Disclosure  of  l/jbhyinv 
Activities."  as  required  under  15  CFR 
part  2«,  appendix  B. 

H.  Ixtwer  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  tor  siibgrants,  contracts, 
subcontracts,  or  other  lower  tier  covrrr-d 
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Classification 

Prior  notice  and  ai  i  opportunity  for 
public  comments  art  not  required  by  the 
Administrative  Proci  tdure  Act  or  any 
other  law  for 

this  notice  concerning  grants, 
benefits,  and  contrac  ts.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  for  purpose  5  of  the  Regulatory 
Flexibility  Act. 
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Federal  participation  under  the 
MARFIN  Program  m  jy  include  the 
assignment  of  EX)C  s  cientific  personnel 
and  equipment 

Reasonable,  negotiated  financial 
compensation  will  b  ?  provided  under 
awards  for  the  work 
workers. 

Information-colledtion  requirements 
contained  in  this  nolice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB  Clbarance  No.  0648- 
0175)  under  the  provisions  of  the 


Paperwork  Reduction  Act.  Public 
reporting  burden  for  agency-specific 
collection-of-information  elements, 
exclusive  of  requirements 

specified  under  applicable  0MB 
circulars,  is  estimated  to  average  4  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Authority:  15  U.S.C.  713c-3(d) 
Dated:  )uly  21,1994. 
Nancy  Foster,  Ph.D., 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(PR  Doc.  94-18232  Filed  7-26-94;  8:45  am] 

BILUNG  CODE  3S10-22-F 


[1.0.  071994B] 

North  Pacific  Fishery  Management 
Council;  Plan  Team  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meeting. 

summary:  The  North  Pacific  Fishery 
Management  Council's  Gulf  of  Alaska 
and  Bering  Sea/Aleutian  Islands 
groundfish  fishery  management  plan 
teams  will  hold  a  meeting  on  August  29 
through  September  2,  1994,  at  the 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way,  NE.,  Room  2079, 
Building  4,  Seattle,  WA. 

The  meeting  will  begin  at  1:00  p.m. 
on  August  29.  The  agenda  includes  the 
following: 

(1)  Review  available  stock 
assessments  and  catch  statistics  and 
begin  preparation  of  preliminary  stock 
assessment  documents  for  the  1995 
season; 

(2)  Review  status  of  plan  amendment 
analyses,  and  provide  input  as 
necessary; 

(3)  Prioritize  research  needs;  and 

(4)  Review  plan  team  "Terms  of 
Reference"  (organization  and 
procedures). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  ludy 
Willou^by,  (907)  271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 


Dated:  July  20, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation,  and  Management  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-18231  Filed  7-26-94;  8:45  am) 

BILLING  CODE  3510-22-f 

tl.D.071994q 

Mid-Atiantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  (Council)  Squid, 
Mackerel  and  Butterfish  Committee, 
together  with  its  Industry  Advisory 
Subcommittee,  will  hold  a  meeting  on 
August  1, 1994,  in  the  1776  Room  of  the 
Ramada  Inn,  7600  Industrial  Highway, 
Essington,  PA.  The  meeting  will  begin  at 
10:00  a.m.  and  will  end  by  late 
afternoon. 

The  purpose  of  the  meeting  is  to  make 
recommendations  to  the  Council  for 
Atlantic  mackerel,  Loligo  and  Illex 
squid,  and  butterfish  specifications  for 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  300  South  New  Street,  Dover, 
DE  19901;  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 

meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331,  at  least 
5  working  days  prior  to  the  meeting 
date. 

Dated:  July  20, 1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-18230  Filed  7-26-94;  8:45  am) 

BILUNG  CODE  3S10-22-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Solicitation  and  Acceptance  of 
Donations 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
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Corporation)  is  announcing  that  it  is 
soliciting  cash  donations  and  donations 
of  goods  and  services  from  private 
sector  companies,  foundations,  and 
individuals  in  order  to  leverage 
federally  appropriated  resources  in 
carrying  out  its  national  service 
program. 

ADDRESSES:  Reponses  to  this  notice 
ishould  be  mailed  to  the  Office  of  Private 
Sector  Outreach.  7th  Floor,  llOQ 
Vermont  Avenue,  NW.,  Washington,  DC 
20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  Private  Sector  Outreach  at 
(202)  606-5000.  ext.  260. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  new  government 
corporation  that  encompasses  the  work 
and  staff  of  two  previously  existing 
federal  agencies,  the  Commission  on 
National  and  Community  Service  and 
ACTION.  TheCorporation'smission  is 
to  engage  Americans  of  all  ages  and 
backgrounds  in  community-based 
service.  This  service  will  address  the 
nation's  education,  public  safety, 
human,  and  environmental  needs' to 
achieve  direct  and  demonstrable  results. 
In  doing  so,  the  Corporation  will  foster 
civic  responsibility,  strengthen  the  ties 
that  bind  us  together  as  a  people,  and 
provide  education  opportunity  for  those 
who  make  a  substantial  commitment  to 
service. 

The  Corporatiomwill  fund  a  new 
national  service  initiative  called 
AmeriCorps  that  includes  a  wide  variety 
of  programs  operated  by  grantees,  the 
National  Civilian  Community  Corps, 
and  the  Volunteers  in  Service  to 
America  (VISTA)  program.  The 
Corporation  will  also  support  service- 
learning  initiatives  for  elementary  and 
secondary  schools  and  institutions  of 
higher  education  called  Learn  and  Serve 
America,  and  operate  the  senior 
volunteers  programs  previously 
supported  by  ACTION.  Some  of  the 
national  service  programs  will  be 
operating  this  summer,  and  most  of  the 
others  will  be  operational  by  this  fall. 

Purusant  to  the  National  and 
Community  Service  Trust  Act  of  1993 
(the  Act),  the  Corporation  may  "solicit, 
accept,  hold,  administer,  use,  and 
dispose  of,  in  furtherance  of  |the 
purposes  of  national  service),  donations 
of  any  money,  or  property,  real, 
personal,  or  mixed,  tangible  or 
intangible,  received  by  gift,  devise, 
bequest,  or  otherwise."  42  U.S.C. 
12651g(a)(2)(A).  Such  donations  "shall, 
be  considered  to  be  a  gift,  devise,  or 
bequest  to,  or  for  the  use  of,  the  United 
States."  42  U.S.C.  12651g(a)(2)(B).  and 
therefore  may  be  allowable  as  a 
charitable  tax  deduction  under  the 


Internal  Revenue  Code.  26  U.S.C.  170. 
The  Corporation  may  also  "solicit  and 
accept  the  voluntary  services  of 
individuals"  to  assist  the  Corporation  in 
carrying  out  the  national  service 
program.  42  U.S.C.  12651g(a)(2)(A). 

The  Corporation  is  striving  to  build 
innovative  public/private  partnerships 
that  support  national  and  community 
service  programs  throughout  the 
country.  The  Corporation's  primary  goal 
is  to  foster  strategic  linkages  between 
private  sector  companies,  foundations, 
government  agencies,  and  community 
.service  organizations,  in  order  to 
muhiply  their  combined  abilities  to 
address  shared  community  problems. 
To  this  end,  the  Corporation  seeks  to 
leverage  its  federally  appropriated 
resources  with  donations  of  goods  and 
services  form  private  sector  companies, 
foundations,  and  individuals.  Such 
goods  and  services  include,  but  are  not 
limited  to,  the  following: 
— apparel; 
— footwear; 
— food  and  beverages; 
—communication  equipment  and 

services;  - 
— print  and  broadcast  media  .services; 
—transportation  equipment  and 

services; 
^<:oniputer  equipment  and  services; 
—gardening  and  building  supplies; 
—office  equipment  and  supplies; 
—books  and  other  printed  material: 
— printing  and  duplication  services: 
. — facilities  for  training  and  special 

events; 
— audiovisual  equipment  and  services; 
—sporting  equipment; 
— arts  and  crafts  supplies: 
—marketing,  public  relations,  and 

advertising  services; 
—financial,  accounting,  and  legal 

.services; 
—any  other  goods  arid  services  that  will 
further  the  mission  and  goals  of  the 
Corporation. 

The  Corporation  is  also  interested  in 
receiving  cash  donations. 

The  Chief  Executive  Officer  (the  CEO) 
of  the  Corporation,  or  his  or  her 
designee,  has  the  authority  to  solicit 
donations  on  behalf  of  the  Corporation 
and  to  accept  or  reject  donations  offered 
to  the  Corporation.  In  order  to  be 
accepted,  the  donations  must  further  the 
goals  and  missions  of  the  Corporation 
and  must  be  economically  advantageous 
to  the  Corporation,  considering 
foreseeable  expenditures  for  matters 
such  as  storage,  transportation, 
maintenance,  and  distribution.  The  CEO 
will  only  solicit  or  accept,  donations  if 
the  solicitation  or  acceptance  "will  not 
reflect  unfavorably  upon  the  ability  of 
the  Corporation,  or  of  any  officer  or 


employee  of  the  Corporation,  to  carry 
out  the  responsibilities  or  official  duties 
of  the  Corporation  in  a  fair  and  objective 
manner;  and  *   *   *  will  not  compromise 
the  integrity  of  the  programs  of  the 
Corporation  or  any  official  or  employee 
of  the  Corporation  involved  in  such 
programs."  42  U.S.C.  12651g(a)(2)(C).  In 
addition,  the  CEO  will  not  solicit  or 
accept,  products  or  services  from  the 
manufacturers,  distributors,  or  sellers  of 
alcohol,  tobacco,  or  firearms  products, 

Ddtcd:  )uly  21,  1994. 
Terry  Rus.sell, 
CenemI  Counsel. 
IFK  Doc.  94-18225  Filod  7-2&-94:  8:45  iimj 

BILLING  CODE  6820-BA-M 


DEPARTMENT  OF  DEFENSE 

Defense  Information  Systems  Agency 

Membership  of  the  Defense 
Information  Systems  Agency  Senior 
Executive  Service  (SES)  Pertormance 
Review  Board  (PRB) 

AGENCY:  Defense  Information  Systems 
Agency. 

ACTION:  Notice  of  membership  of  the 
Defense  Information  Systems  Agency. 
Senior  Executive  Ser\'ice  Performance 
Review  Board. 


SUMMARY:  This  notice  announces  the 
appointment  of  members  of  the  Senior 
Executive  Service  Performance  Review 
Board  of  the  Defense  Information 
Systems  Agency.  The  publication  of 
Performance  Review  Board  membership 
is  required  by  5  U.S.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense 
Information  Systems  Agency. 

EFFECTIVE  DATE:  July  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Mary  Painter,  SES  Program  Manager, 
Civilian  Personnel  Division  (BC),  Center 
for  Agency  Services  (BA),  Defense 
Information  Systems  Agency. 
Washington,  DC  20305-2000.  |703)  692- 
2792. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)|4),  ihe 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  lo 
serve  as  members  of  the  Senior 
Executive  Service  Performance  Re\  iew 
Board.  The  members  will  serve  a  one- 
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effective  July  1. 


year  renewable  term 

1994. 

James  A.  Rhoads, 

Director.  Human  Resou 

Daid  T.  Signori.  Jr..  Deputy  Director 

DISA 
Donovan  K.  Leyden, 
Robert  M.  Marquette 

National  Q>mmun 
BCEN  Bruce  |.  Bohn 

Interoperability  am  I 

Organization 
BGEN  John  M.  Watkijis.  Jr..  Director. 

Defense  Informatiop  Services 

Organization 

IFR  Doc.  94-18295  File^  7-26-94;  8:45  ami 

BILUNG  CODE  3610-05-M 


ices. 


:3iief  of  Staff 
Deputy  Manager, 
ifcations  System 
Director.  Joint 
Engineering 


DEPARTMENT  OF  EpUCATION 

Office  of  Human  Resources  and 
Administration 


Performance  Review 
Membership 


Board;  Notice  of 


AGENCY:  Department 
ACTION:  Notice  of 
Performance  Review 


)f  Education. 

Meiibersliipof  the 
ioard  (PRB). 


hereby  given  of  the 
the  Department  of 


SUMMARY:  Notice  is 
names  of  members  of 
Education's  PRB 

FOR  FURTHER  INf  ORMAITION  CONTACT 
Althea  Watson.  Direc  or.  Executive 
Resources  Staff.  Pers(innel  Management 
Service.  Office  of  Hu:  nan  Resources  and 
Administration.  Depe  rtment  of 
Education.  Room  llfl  7-A.  FOB-6.  400 
Mar\land  Avenue.  S\V..  Washington. 
DC  20202.  Telephon^  (202)  401-0546. 
Individuals  who  use  i 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  F<  deral  Information 
Relay  Service  (FIRS)  it  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Fric  ay. 
SUPPLEMENTARY  iNf Of  MATION:  Section 
4314  (c)  (1)  through  (i)  of  Title  5.  U.S.C. 
requires  each  agency  o  establish,  in 
accordance  with  regu  ations  prescribed 
by  the  Office  of  Perso  rmel  Management, 
one  or  more  Senior  E  cecutive  Service 
(SES)  PRBs.  The  Boai  d  shall  review  and 
evaluate  the  initial  aj  praisal  of  a  senior 
executive's  performai  ice  along  with  any 
comments  by  senior  « xecutives  and  any 
higher  level  executivi  i  and  make 
recommendations  to  i  he  appointing 
authority  relative  to  t  le  performance  of 
ihe  senior  executive. 

The  PRB  is  also  res  jonsible  for 
providing  recertificat  on 
recommendations  for  career  SES 
appointees  in  accord;  nee  with  section 
3393a  of  Title  5,  U.S.  I.  and  §  317.504(0 
of  Title  5,  Code  of  Fei  eral  Regulations. 


Membership 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Rodney  McCowan.  Chair. 
Mary  Jean  LeTendre.  Co-chair.  Alicia 
Coro.  Philip  Link.  Carol  Cichowski. 
Thomas  Skelly,  Ricky  Takai.  William 
Smith,  Charles  Karelis,  John  Haines, 
Carl  O'Riley.  Geraldine  Jasper,  John 
Higgins,  Gary  Rasmussen,  Susan  Craig. 
Jeanette  Lim.  Patricia  Guard.  Andrew 
Pepin.  Ray  Fry.  Paul  Planchon, 
Raymond  Pierce.  Thomas  Hehir, 
Thomas  Wolanin.  Eugene  Garcia. 
Jamienne  Studley.  The  following 
executives  have  been  selected  to  serve 
as  alternate  members  of  the  Performance 
Review  Board:  Hazel  Fiers.  Valerie 
Plisko.  Charles  Hansen.  Douglas  Ponci. 
Therese  Dozier.  Henry  Smith. 

Dated:  July  20, 1884. 
Rodney  McCowan. 

Assistant  Secretary  for  Human  Resources  and 

Administration. 

|FK  Diic.  94-18202  Filed  7-26-94:  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center  Financial  Assistance 
Solicitation  Availability  Notice 
(Cooperative  Agreement) 

AGENCY:  U.S.  Department  of  Energy 

(DOE).  Morgantown  Energy  Technology 

Center. 

ACTION:  Notice  of  Availability  of  a 

Financial  Assistance  Solicitation. 

SUMMARY:  On  or  about  August  2. 1994. 
The  U.S.  Department  of  Energy, 
Morgantown  Energy  Technology  Center, 
plans  to  issue  a  Solicitation  for 
Cooperative  Agreement  Proposal  (SCAP) 
No.  DE-SC21-94MC31176  for  the 
solicitation  of  applications  in  support  of 
research  and  development  entitled 
"Utility  Advanced  Turbine  Systems 
(ATS)  Technology  Readiness  Testing 
and  Pre-Commercial  Demonstration." 
Authority  for  this  action  is  the  DOE 
Organization  Act  Public  Law  95-91  and 
the  DOE  Financial  Assistance 
Regulations  10  CFR  part  600.  DOE 
anticipates  multiple  awards  with  a 
project  duration  of  approximately  60 
months.  DOE  plans  to  make  available 
funds  totalling  $197,000,000  over  the 
project  duration;  a  minimum  cost  share 
of  35%  for  the  readiness  testing  effort 
and  50%  for  the  pre-commercial 
demonstration  effort  is  required. 
DATES:  Proposals  are  due  60  days  after 
release  of  solicitation. 


FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  A.  Sharp,  I07.  U.S.  Department 
of  Energy.  Morgantown  Energy 
Technology  Center, 
P.O.  Box  880.  Morgantown.  West     " 
Virginia  26507-0880.  Telephone  (304) 
291-4386,  Procurement  Request  No.  21- 
94MC31 176.000. 

SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  project  is  for 
participants  to  successfully 
demonstrate,  at  full-scale,  a  highly 
efficient,  natural-gas-fired  gas  turbine 
system  for  utility-scale  power 
generation.  To  accomplish  this 
objective,  participants  shall  first  show 
(at  an  appropriate  scale)  technology 
readiness  of  parts  and  subsystems 
critical  to  their  ATS.  Participants  will 
design  parts  that  are  critical  to  the  ATS 
and  plan  and  execute  tests  of 
components  and  subsystems  to  prove 
the  technology  readiness  of  the  design. 
Having  estamished  technology 
readiness,  participants  will  finalize  the 
design,  build  the  ATS  at  full  scale,  and 
demonstrate  that  the  ATS  meets 
performance  targets.  Copies  of  the  SCAP 
may  be  obtained  by  submitting  a  written 
request  to  the  address  provided  above. 
The  solicitation  package  will  be 
provided  on  electronic  media  utilizing 
WordPerfect  Version  5.1.  Telephone 
requests  will  not  be  honored.  A  separate 
Federal  Register  notice  will  be  issued 
for  Solicitation  Number  DE-SC21- 
94MC31173  research  titled  "Industrial 
Advanced  Turbine  Systems  (ATS) 
Development  and  Demonstration" 
program. 
Louie  L.  Calaway, 

Director  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center 
jFR  Doc.  94-18290  Filed  7-26-94;  8:45  ami 

BILLING  CODE  6450-01-P 


Golden  Field  Office;  Federal 
Assistance  Award  to  Sacramento 
Municipal  Utility  District 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Financial  Assistance 
Award  in  Response  to  an  Unsolicited 
Financial  Assistance  Application;  36- 
94G010024. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7.  is  announcing  its  intention  to 
enter  into  a  coo{>erative  agreement  with 
the  Sacramento  Municipal  Utility 
District  for  the  implementation  of 
utility,  grid-connected  photovoltaic 
systems. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy.  Golden 


Field  Office,  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  W.  Webb. 
Contract  Specialist.  The  telephone 
number  is  303-275-4724.  Dr.  Paul  K. 
Kearns  is  the  Contracting  Officer. 

SUPPLEMENTARY  INFORMATION:  DOE  has 
evaluated,  in  accordance  with  the  DOE 
Federal  Assistance  Regulations,  10  CFR 
600.14,  the  unsolicited  proposal  entitled 
"Sustained  Utility  Implementation  of 
Photovohaics"  and  recommends  that 
the  unsolicited  proposal  be  accepted  for 
support  without  further  competition  in 
accordance  with  §600.14  of  the  Federal 
Assistance  Regulations. 

This  award  involves  cost  sharing  gn 
the  hardware,  installation  and 
evaluation  of  utility,  grid-connected 
photovoltaic  systems  for  residential, 
commercial/utility  sized  (substation), 
and  building-integrated  applications. 
Sacramento  Municipal  Utility  Districts' 
(SMUD)  "sustained  orderly 
development"  effort  to  advance  the 
commercialization  of  grid-connected 
photovohaics  plans  to  install  about  900 
kW  of  grid-connected  PV  systems.  This 
will  include  about  100  residential  "PV 
Pioneer"  systems,  several  systems  of  the 
commercial/utility  size,  and  building- 
integrated  applications  such  as  PV 
integrated  as  architectural  building 
components  and  demand-side 
management  applications. 

The  phase  I  activities  include 
procurement  activities,  including 
issuance  of  the  RFP,  bids,  proposal 
evaluations,  negotiations  and  SMUD 
board  approval.  Phase  II  activities 
include  the  installation,  monitoring  and 
evaluation  of  PV  systems. 

This  project  represents  a  unique 
opportunity  to  evaluate  large-scale, 
distributed,  utility  grid-connected  PV 
applications;  implement  a  substantial 
hardware  procurement;  and  support  the 
commercialization  of  grid-connected 
photovohaics.  SMUD  has  a  high 
probability  of  achieving  the  project 
objectives  based  on  past  projects,  a 
"large"  service  area  for  the 
implementation  of  grid-connected 
applications  and  community 
commitment  to  the  adoption  of  PV 
technology.  SMUD's  resources  and 
commitment  to  extending  the  utility  PV 
collaborative  process  and  promoting 
cooperative  ventures  to  accelerate  the 
commercialization  of  utility  PV 
applications  should  provide  a  basis  for 
the  successful  implementation. 

The  program  cost  is  estimated  to  be 
$10,800,000  total,  with  the  DOE  share 
being  $1,600,000  or  14.8%.  The 
proposed  DOE  funding  for  FY  94  is 
$500,000  and  for  FY  95  is  $1,100,000. 
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Issued  in  Golden,  Colorado,  on  Juiv  13 
1994. 

John  W.  Meeker, 

Chief.  Procurement,  GO. 

JFR  Doc.  94-18289  Filed  7-26-94;  8:45  am) 

BILLING  CODE  6450-01-M 


Economic  Regulatory  Administration 

Proposed  Consent  Order  with  Murphy 
Oil  Corporation,  Murphy  Oil  USA,  Inc. 
and  Murphy  Exploration  &  Production 
Company 

AGENCY:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  proposed  consent 

order  and  opportunity  for  public 

comment. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order  between  the 
Department  of  Energy  (DOE)  and 
Murphy  Oil  Corporation,  Murphy  Oil 
USA,  Inc.  and  Murphy  Exploration  & 
Production  Company  (Murphy).  The 
agreement  proposes  to  resolve  matters 
relating  to  Murphy's  compliance  with 
the  federal  petroleum  price  and 
allocation  regulations  for  the  period 
January  1, 1973  through  January  28, 
1981.  If  this  Consent  Order  is  approved, 
Murphy  will  pay  $10,700,000.00  to 
DOE.  To  distribute  these  monies,  DOE's 
Office  of  Hearings  and  Appeals  will  be 
petitioned  to  implement  Special  Refund 
Procedures  pursuant  to  10  CFR  Part  205, 
Subpart  V,  in  which  proceedings  any 
persons  who  claim  to  have  suffered 
injury  from  the  alleged  overcharges, 
would  have  the  opportunity  to  submit 
claims  for  payment. 

Pursuant  to  10  CFR  §205.1 99J,  ERA 
will  receive  written  comments  on  the 
proposed  Consent  Order  and  will 
consider  all  comments  received  from 
the  public  in  determining  whether  to 
accept  the  settlement  and  issue  a  final 
Order,  renegotiate  the  agreement  and 
issue  a  modified  agreement  as  a  final 
Order,  or  reject  the  settlement.  DOE's 
final  decision  will  be  published  in  the 
Federal  Register,  along  with  an  analysis 
of  significant  written  comments  in 
response  to  this  notice,  as  well  as  any 
other  considerations  that  were  relevant 
to  the  final  decision. 
DATES:  Comments  must  be  receix'ed  by 
August  26,  1994. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposed  Consent  Order 
to:  Murphy  Consent  Order  Comments, 
U.S.  Department  of  Energy,  Economic 
Regulatory  Administration,  GC-44,  820 
First  Street,  N.E.,  Suite  810, 
Washington,  D.C.  20585.  Any 


information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in 
accordance  with  the  provisions  of  10 
CFR  §  205.9(0. 

FOR  FURTHER  INFORMATION  CONTACT: 
_    Dorothy  Hamid,  Economic  Regulatory 
Administration,  Department  of  Energy 
820  First  Street,  N.E.,  Suite  810, 
Washington,  D.C.  20585,  (202)  523- 
3045. 

SUPPLEMENTARY  INFORMATION:  Murphy  is 
a  petroleum  refiner  and  a  producer 
subject  to  the  audit  jurisdiction  of  ERA 
to  determine  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations.  During  the  period  covered 
by  the  proposed  Consent  Order,  January 
1.  1973  through  January  28,  1981, 
Murphy  engaged  in,  among  other  things, 
the  production,  sale  and  refining  of 
crude  oil.  On  February  9,  1987,  Murphy 
and  DOE  entered  into  a  Consent  Order 
(hereinafter  the  1987  Consent  Order) 
that  settled,  with  certain  specific 
exceptions,  all  claims  and  disputes 
against  Murphy  by  DOE  for  the  period 
January  1, 1973  through  January  28, 
1981.  The  1987  Consent  Order 
specifically  excepted,  among  other 
things,  issues  or  claims  then  pending  or 
arising  out  of  first  sales  of  crude  oil 
produced  and  sold  from  properties 
operated  by  Murphy. 

As  a  resuh  of  DOE's  investigation  of 
Murphy's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  during  the  period  covered 
by  the  proposed  Consent  Order,  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  Murphy  on  December  15,  1986 
On  June  17. 1992,  DOE's  Office  of 
Hearings  and  Appeals  (OHA)  modified 
the  PRO  and  issued  it  as  a  Remedial 
Order  (RO)  to  Murphy.  Murphy  Oil 
Corp.,  22  DOE  %  83,005  (1992).  The  RO 
finds  Murphy  liable  to  make  restitution 
of  $13,366,664.60,  plus  interest  to  the 
date  of  restitution,  for  violations  of  the 
regulations  applicable  to  first  sales  of 
domestic  crude  oil  (10  CFR  §§  212.72- 
212.74),  the  regulations  exempting  from 
the  price  rules  the  sale  of  crude  oil 
produced  from  "stripper  well  " 
properties  (10  CFR  §§  210.32  and 
212.54),  and  the  normal  business 
practices  rule  (10  CFR  §  210.62(c))  in 
connection  with  Murphy's  first  sales  of 
crude  oil  during  the  period  September 
1973  through  December  1979.  With 
interest.  Murphy's  current  liability 
under  the  RO  would  total  $67.6  million 
through  June  1994.  Murphy  appealed 
that  RO  to  the  Federal  Energy 
Regulatory  Commission  (FERC). 

The  RO  also  remands  for  further 
proceedings  claims  against  Murphy 
pertaining  to  Murphy's  operation  of 


38170 


ederal  Register  /  Vol.  59,  No.  143  /  Wednesday.  July  27,  1994  /  Notices 


the  PRO  found 
year  1979,  as  well 


properties  for  which 

violations  during  th« 

as  certain  crude  oil  { roperties  not 

included  within  ER/  .'s  investigation  of 

Murphy  or  within  th  i  PRO. 

On  January  24, 19!  4,  a  FERC 
Administrative  Law  udge  issued  a 
decision  and  propos*  d  order  (D&PO) 
that  modined  the  RC  and  directed 
recalculation  of  the  { mount  of 
restitution.  Ocean  Di  illing  &■ 
Exploration  Co.,  et  a 
(1994).  The  D&PO  is 
before  the  Commissibn  in  Docket  No 
RO92-5-000.  With  ii  iterest.  Murphy's 
current  liability  undi  ir  the  D&PO 
(including  ERA's  est  mate  of  Murphy's 


66  FERC  ^63.002 
now  pending 


liability  for  previous 


y  unaudited 


properties  and  unauaited  time  periods 
(yet  to  be  adjudicated  by  OHA  or  FERC)) 
totals  approximately  $5.2  million. 

ERA  nas  preliminarily  agreed  to  the 
proposed  $10.700.00b  settlement  as 
resolution  of  Murph]  's  liability  for  DOE 
regulator>'  violations  for  the  period 
covered  by  the  propc  sed  Consent  Order. 
ERA  has  made  this  U  ntatlve 
determination  after  a  n  assessment  of  the 
risks  of  the  current  n  atters  in  litigation. 
Among  other  things.  ERA  has 
considered  the  risk  pertaining  to  the 
following  issues  that 'Murphy  has  raised 
in  its  defense:  wheth  jr  Murphy  properly 
applied  the  definitioi  i  of  "property"  to 
certain  of  its  offshon  and  onshore 
producing  premises  i  n  the  period 
September  1973  thro  igh  August  1976; 
whether  the  largest  o '  Murphy's  offshore 
producing  premises  i  ualiHed  as 
multiple  DOE  "prop«  rties"  under  DOE 
Rulings  1977-1  and    977-2;  whether 
Murphy  charged  pric  es  in  excess  of  the 
appropriate  ceiling  p  -ices  for  crude  oil 
produced  from  offshi  ire  and  onshore 
properties  that  it  ope  -ated;  whether 
Murphy  should  be  Ii)  ible  for  100%  of 
the  overcharges  asso<  iated  with  sales  of 
crude  oil  that  had  bei  sn  taken  "in  kind" 
from  Murphy-operat<  d  properties  and 
sold  by  working  intei  est  owners;  and 
whether  Murphy  shoLild  be  liable  for 
100%  of  the  overchai  ges  associated  with 
certain  sales  of  crude  oil  from  Murphy- 
operated  properties  a  5  to  which  the 
federal  government  r  sceived  a  royalty 
interest.  ERA  has  alsc  i  considered  the 
time  and  expense  tha  t  would  be 
required  for  the  gove  nment  to  litigate 
every  issue  fiilly.  Bas  ad  on  these  factors. 
ERA  has  tentatively  { oncluded  that  the 
resolution  of  its  clain  is  against  Murphy 
for  $10,700,000  is  an  appropriate 
settlement  and  in  the  public  interest. 
Except  as  specificall)  excluded,  all 
pending  and  potential  civil  and 
administrative  dispu'  es.  claims  and 
causes  of  action,  whe  ther  or  not 
heretofore  asserted,  h  etween  the  DOE 
and  Murphy  relating  to  Murphy's 


compliance  with  the  federal  petroleum 
price  and  allocation  regulations  are 
resolved  and  extinguished  by  this 
Consent  Order.  Murphy  and  DOE 
mutually  release  each  other  from  the 
claims  arising  under  the  subject  matter 
covered  by  the  proposed  Consent  Order. 

Under  the  terms  of  the  proposed 
Consent  Order.  Murphy  is  required  to 
pay  the  sum  of  $10,700,000  within 
thirty  (30)  days  of  the  effective  date  of 
the  Consent  Order  and  shall  maintain 
records  as  are  necessary  to  demonstrate 
compliance  with  the  terms  of  this 
Con.sent  Order. 

If  the  settlement  is  not  made  final  by 
the  one  hundred  fiftieth  (150th)  day 
following  execution.  Murphy  may 
withdraw  from  the  proposed  agreement. 

Submission  of  Written  Comments: 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion 
of  the  public  review  process,  of  which 
this  Notice  is  a  part. 

All  comments  received  by  the 
thirtieth  (30th)  day  following 
publication  of  this  Notice  in  the  Federal 
Register  will  be  considered  before 
determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 
Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comments.  If,  after  considering  the 
comments  it  has  received.  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  publication  of  a  Notice  in 
the  Federal  Register. 

Issued  in  Washington.  D.C..  on  July  21,. 
1994. 

Robert  R.  Nordhaus. 

Acting  Administrator.  Economic  Begiilatory 

Adrninistration.  General  Counsel. 

[FR  Doc.  94-16291  Filed  7-26-94;  8:45  am] 

BILLING  CODE  64SO-01-P 


Federal  Energy  Regulatory 
Commission 

(Project  No.  2363-MN:  Project  No.  2360- 
MN] 

Potlatch  Corporation;  et  al.  Public 
Meeting  Scheduled  for  Licensing  of  St 
Louis  River  Basin  Hydroelectric 
Projects 

July  21. 1994. 

The  Federal  Energy  Regulatory 
Commission's  (FERC)  Office  of 
Hydropower  Licensing  will  hold  a 
Public  Meeting  to  present  findings  and 
solicit  comments  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 


for  the  relicensing  of  hydroelectric 
projects  within  the  St.  Louis  River 
Basin.  The  projects  are:  St.  Louis  River 
(No.  2360)  and  Cloquet  (No.  2363).  The 
projects  are  located  near  the  City  of  . 
Duluth,  Minnesota. 

The  public  meeting  will  be  held 
August  11,  at  7  p.m.  until  10  p.m.  in  the 
Lake  Michigan  Room  of  the  Holiday 
Inn — Downtown  Waterfront.  200  West 
First  Street. 

Participants  wishing  to  make  oral 
comments  at  the  meeting  are  asked  to 
keep  them  brief. 

Statements  made  at  the  public 
meeting  will  not  constitute  official  DEIS 
comments  pursuant  to  the  National 
Environmental  Policy  Act.  Official  DEIS 
comments  must  be  filed  in  writing  with: 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE.,  Washington, 
DC  20426.  Reference  should  be  made  to 
the  St.  Louis  River  Project  (No.  2360)  or 
the  Cloquet  Project  (No.  2363). 

The  comment  period  ends  September 
5. 1994. 

Questions  regarding  the  relicensing  of 
the  projects  can  be  addressed  to  John 
Blair,  Task  Monitor,  FERC.  (202)  219- 
2845. 

Lois  D.  Cashell,  ' 

Secretary. 
|FR  Doc.  94-18224  Filed  7-26-94;  8:45  am) 

BILLING  CODE  6717-01-M     . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50798;  FRL-4901-7] 

Receipt  of  Notification  to  Conduct 
Small-Scale  Testing  of  Nonindigenous 
Microbial  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
receipt  of  two  notifications  of  intent  to 
conduct  small-scale  testing  of 
nonindigenous  strains  of  Bacillus 
thuringiensis  from  the  Ciba-Geigy 
Corporation. 

DATES:  Written  comments  must  be 
received  by  August  26, 1994. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50798  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 
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Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI)^  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Ariington,  VA  22202, 
(703)305-7690. 

SUPPLEMENTARY  INFORMATION:  Two 
notifications  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
Statement  of  Policy  entitled  "Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act,"  published  in  the  Federal  Register 
of  June  26, 1986  (51  FR  23313),  have 
been  received  by  Ciba-Geigy 
Corporation  of  Greensboro,  North 
Carolina.  The  purpose  of  the  proposed 
testing  is  to  determine  the  biological 
activity  of  several  among  16 
nonindigenous  strains  of  Bacillus 
thuringiensis  against  the  Colorado 
potato  beetle  on  potatoes  and  among  17 
nonindigenous  strains  of  Bacillus 
thuringiensis  against  Heliothis  species 
on  cotton.  Potato  testing  will  take  place 
ill  New  York  and  Wisconsin  over  a  3- 
year  period  with  0.11  acres  per  year  per 
strain  being  evaluated.  Treated  potatoes 
will  be  destroyed  subsequent  to  testing. 
Cotton  testing  will  take  place  in  Florida 
and  Mississippi  over  a  3-year  period 
with  0.66  acres  per  strain  per  year  being 
evaluated.  Cotton  treated  with  these 
strains  will  not  be  processed  into  food 
or  feed  items. 

Following  review  of  the  Ciba-Geigy 
Corporation  application  and  any 
comments  received  in  response  to  this 
Notice.  EPA  will  decide  whether  or  not 
an  cxpenmental  Use  Permit  is  required. 


Dated:  July  15. 1994. 
Lois  A.  Rosi, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 
[FR  Doc.  94-18227  Filed  7-26-94;  8:45  ami 
BILUNG  CODE  6S60-M-F 


[OPP-1 80946;  FRL  4901-8] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Imidacloprid; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
^ACTION:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arizona 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  imidacloprid  (CAS 
105827-78-9)  to  treat  up  to  55,000  acres 
of  head  and  leaf  lettuce,  8.500  acres  of 
broccoli,  6,100  acres  of  caulifiower.  and 
3,500  acres  of  cabbage  to  control  the 
sweet  potato,  or  silverleaf  whitefly 
{Bemesia  tabaci  =  argentifolii).  The 
Applicant  proposes  the  first  food  use  of 
an  active  ingredient;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  August  11, 1994, 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180946,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 


from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORIHATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Floor  6,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highwav,  Arlington,  VA,  (703)  308- 
8791. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific     ' 
exemption  for  the  use  of  imidacloprid 
on  head  and  leaf  lettuce,  broccoli, 
cabbage,  andcaulifiower  to  control  the 
sweet  potato,  or  silverleaf  whitefly 
(SLW).  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

The  Applicant  states  that  a  new 
strain,  or  possibly  a  new  species,  of 
whitefiy.  often  referred  to  as  the  strain 
B  of  sweet  potato  whitefiy,  or  silverleaf 
whitefiy  (SLW).  was  initially  found  in 
Arizona  in  1988.  Since  that  time,  it  has 
steadily  spread  to  new  host  plants  and 
grown  in  population  size  each  summer 
and  fall.  "The  SLW  causes  damage  by 
feeding,  and  also  through  the 
production  of  honeydew,  which 
encourages  growrth  of  sooty  mold  and 
other  fungi.  When  SLWs  become 
numerous  as  they  did  in  many  areas  of 
the  state  in  the  past  several  years,  their 
direct  feeding  lovrers  the  yield.  The 
SLW  has  also  been  implicated  as  a 
vector  of  virus.  The  Applicant  claims 
that  adequate  control  of  the  SLW  is  not 
being  achieved  with  currently  registered 
products  and  alternative  cultural 
practices.  Along  with  this  request,  the 
Applicant  has  also  requested  a  specific 
exemption  for  use  of  a  different 
chemical,  bifenthrin,  on  the  named 
crops,  for  control  of  the  same  pest.  The 
Applicant  justifies  requests  for  two 
chemicals,  by  stating  that  the 
imidacloprid  would  be  applied  once  at 
planting,  as  a  soil  treatment;  since 
imidacloprid  is  a  systemic,  it  would  be 
taken  up  by  the  seedling  as  it 
germinates,  and  protect  the  emerging 
seedling.  The  Applicant  states  that 
bifenthrin  can  only  be  applied  as  a  foliar 
spray,  which  is  of  little  value  during  the 
early  establishment  pha.se  of  seedling 
development,  as  there  is  limited  leaf 
area  at  that  time.  Thus  the  Applicant 
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proposed  that  use  o 
allowed  later  in  the 
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bifenthrin  he 
cxop  season,  as  a 


foliar  treatment.  Th(  i  Applicant 
indicates  that  imida  :loprid  would  not 
be  of  use  as  both  a  s  )il  treatment  and 
a  foliar  spray,  becau  se  its  mode  of  action 
is  such  that  resistan  ;e  development  is  a 
concern.  The  Regist  ant  of  imidacloprid 
will  not  support  the  use  of  this  chemical 
further  into  the  grov  ing  season  for  this 
reason.  The  Applica  nt  indicates  that 
without  adequate  cc  ntrol  of  the  SLVV  in 
the  named  crops,  sij  nificant  economic 
losses  will  be  suffen  d. 

The  Applicant  pre  poses  to  apply 
imidacloprid  at  a  mi  ximum  rate  of  5  oz. 
(dr>0  active  ingredie  it  (20  fluid  oz.  of 
product)  per  acre  wi  th  a  maximum  of 
one  application  per  :rop  season  on  a 
total  of  73,100  acres  of  the  above-listed 
crops.  For  each  of  th  e  crops  named,  it 
is  possible  to  produ(  e  two  crops  per 
calendar  year  on  a  g  ven  acre,  and 
therefore,  the  acreag  i  could  potentially 
receive  two  applicat  ons  of  imidacloprid 
per  calendar  year.  H  Dwever,  the 
Applicant  proposes  o  limit  the 
maximum  amount  v  hich  could  be 
applied  per  catendai  year  to  0.5  lb.  a.i. 
(32  fl.  oz.  product)  p  sr  acre.  Therefore,     . 
use  under  this  exem  )tion  could 
potentially  amount  1 3  a  maximum  total 
of  36.550  lbs.  of  acti  e  ingredient,  or 
18.275  gal.  of  produ(  t.  This  is  the 
second  time  that  the  Applicant  has 
applied  for  the  use  o  "  imidacloprid  on 
the  named  crops.  Th  j  Applicant 
received  specific  ex«  mptions  last  year 
(1993)  for  imidaclop'id  on  broccoli, 
cauliflower,  cabbage  and  head  and  leaf 
lettuce,  and  for  bifer  thrin  on  broccoli, 
cauliflower,  and  heai  lettuce.  In  1992, 
the  Applicant  was  gi  anted  specific 
exemptions  for  the  v  se  of  bifenthrin  for 
SLW  control  in  broc  :oli.  cauliflower, 
and  head  lettuce. 

This  notice  does  n  at  constitute  a 
decision  by  EPA  on  he  application 
itself  The  regulatior  s  governing  section 
18  require  publicatic  n  of  a  notice  of 
receipt  in  the  Feder.  1  Register  and 
solicit  public  comm(  nt  on  an 
application  for  a  spe  :ific  exemption 
proposing  the  first  fc  od  use  of  an  aciive 
ingredient.  Accordir  ^ly,  interested 
persons  may  submit  A^ritten  views  on 
this  subject  to  the  Fi  dd  Operations 
Division  at  the  addre  ss  above. 

The  Agency,  accor  iingly,  will  review 
and  consider  all  com  ments  received 
during  the  comment  aeriod  in 
determining  whethei  to  issue  the 
emergency  exemptio  is  requested  by  the 
Arizona  Department  of  Agriculture. 


List  of  Subjects 

Environmental 
und  pests.  Crisis  exe 


prelection,  Pe.sticide 
iptions. 


iDated:  July  11, 1994. 

Lois  A.  Rossi, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-17915  Filed  7-26-94;  8:4.=i  amj 
BILUNG  CODE  6S60-SO-F 

[OPP-300347;  FRL-4807-21 

Statement  of  Policy  for  Termiticide 
Labeling  Revision;  Availability  for 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy  for  revising  soil 
applied  and  most  other  termiticide 
labeling,  except  fumigant  type 
termiticides  such  as  sulfuryl  fluoride 
and  nitrogen.  That  policy  has  been 
developed  in  a  draft  pesticide  regulation 
(PR)  notice,  "Termiticide  Labeling," 
which  is  available  upon  request. 
Interested  parties  may  request  a  copy  of 
the  Agency's  proposed  policy  as  set 
forth  in  the  address  section  of  this 
notice. 

DATES:  Written  comments,  identified  by 
the  document  control  number  |OPP- 
300347),  must  be  received  on  or  before 
September  12, 1994. 

ADDRESSES:  The  PR  Notice  is  available 
from  Harvey  L.  Wamick.  By  mail: 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SVV., 
Washington,  DC  20460.  In  person:  Rm. 
208,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  By  telephone:  (703)- 
305-5200. 

Submit  written  comments  to:  By  maiK 
Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (7506C),  Office  of  Pe.sticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person:  Bring  comments  to 
Rm.  1128,  CM#2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Information  submitted  and  anv 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 


any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Harvey  L.  Wamick,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm,  208,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA,  (703)-305-5200. 

SUPPLEMENTARY  INFORMATION:  Because  of 
the  highly  specialized  nature  of 
termiticides,  a  number  of  issues  evolved 
over  the  years  with  regard  to  products' 
labeling:  (1)  limitations  on  distribution, 
sale,  or  use;  (2)  precautionary 
statements;  (3)  environmental  hazards 
statements;  (4)  storage  and  disposal 
statements;  (5)  use  directions;  (6)  the 
longevity  of  termiticide  treatments;  and 
(7)  application  at  less-than-labeled  rates. 
In  1988,  representatives  from  the 
termiticide  manufacturing  and  user 
industry,  State  pesticide  regulatory 
officials,  and  EPA  representatives  met 
voluntarily  under  the  auspices  of  the 
Association  of  American  Pesticide 
Control  Officials  (AAPCO)  and  the  State 
FIFRA  Issues  Research  and  Evaluation 
Group  (SFIREG)  to  identify  specific 
issues  to  be  addressed.  The  identified 
issues  were  set  forth  in  AAPCO/ 
SFIREG's  1989  Termiticide  Labeling 
Report  and  were  endorsed  by  the 
Association  of  Structural  Pest  Control 
Regulatory  Officials  (ASPCRft). 

EPA  has  reviewed  the  AAPCO/ 
SFIREG  1989  Termiticide  Labeling 
Report  and  has  developed  a  draft  PR 
Notice  setting  forth  proposed  policy 
regarding  termiticide  lableing  and 
longevity  of  termiticide  treatments.  This 
Federal  Register  notice  announces  the 
availability  of  the  draft  PR  Notice  and 
solicits  comment  on  the  proposed 
policy.  If,  after  reviewing  any 
comments,  EPA  determines  that  changes 
to  the  Policy  are  warranted,  the  Agency 
will  revise  the  Draft  PR  Notice  prior  to 
release. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  July  7, 1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  r{ 
Pesticide  Programs. 

IFR  Doc.  94-17775  Filed  7-26-94;  8:45  anil 
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[OPP-30369;  FRL-4898-4J 

Daniel  R.  Freemarv;  Apph'catkHi  to 
Register  a  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  conditionally 
register  the  pesticide  product  Repels 
Plus  Dog  and  Cat  Repellent,  containing 
an  active  ingredient  not  included  in  any 
currently  registered  product  pursuant  to 
the  provisions  of  section  3(cM4)  of  the 
Federal  insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  August  26, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30369 1  and  the 
EPA  File  Symbol  (21215-A)  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Divisions 
(7506C).  attention  Product  Manager 
(PM)  14.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.-.  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
1132.  CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

^  Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  cominent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
14,  Robert  Forrest,  Rm.  219,  CM  #2, 
(703-305-6600). 

SUPPLEMENTARY  INFORMATJON:  EPA 
received  an  application  from  Daniel  R. 
Freeman,  25  Kevin  Lee  Lane,  Rancho 
Mirage,  CA  92270,  to  conditionally 
register  the  pesticide  product  Repels 
Plus  Dog  and  Cat  Repellent  to  reduce 
the  frequency  of  defecation  or  urination 
by  dogft  on  Lawns,  around  hedges,  trees, 
shrubs,  and  vines,  and  to  reduce  digging 
by  cats  in  flower  and  vegetable  gardens, 
lawns,  and  under  bushes  (EPA  File 
Symbol  20215-A).  This  product 


contains  the  active  ingredients  thiram- 
tetramethylthiuraro  disulfide,  and  2- 
undecanone  both  at  6.25  percent;  castor 
oil  was  later  added  to  the  formula  at 
5.50  percent.  Castor  oil  is  an  active 
ingredient  not  included  in  any  currently 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(4)  of  FIFRA. 
Notice  of  receipt  of  the  application  does 
not  imply  a  decision  by  the  Agency  on 
the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:Iuly  12. 1994. 

Lois  Rossi, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc  94-18040  Filed  7-26-94;  8:45  am) 
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(PP  3G4203/T662:  FRL  4872-^ 

Cadre;  Establishnf>ent  of  a  Temporary 
Tolerance 

AGENCY:  Environmental  Prqtection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
herbicide  cadre  in  or  the  raw 
agricultural  commodity  peanut  hulls  or 
meat  at  0.1  part  per  million  (ppm). 
DATES:  This  temporary  tolerance  expires 
May  31,1996. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 


(PM)  25,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245.  CM#2. 1921  Jeffersoa  Davis 
Highway.  Arlington.  VA,  (703)  305- 
6800. 

SUPPLEMENTARY  INFORMATION:  American 
Cyanamid  Co.,  Agricultural  Research 
Division,  P.O.  Box  400,  Princeton.  NJ 
08543-040G,  has  requested  in  pesticide 
petition  (PP)  3G4203  the  establishment 
of  a  temporary  tolerance  for  residues  of 
the  herbicide  cadre  Ammonium  salt  of 
(±)-2-[4.5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
methyl-3-pyridinecarbo.xylic  acid  in  or 
on  the  raw  agricultural  commodity 
peanut  hulls  or  meat  at  0.1  part  per 
million  (ppm).  This  temporary  tolerance 
will  permit  the  marketing  of  the  above 
raw  agricultural  commodity  when 
treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  241-EUP-125.  which  is  being 
issued  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (Pub.  L.  95-396, 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Cyanamid  Co..  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  May  31. 1996. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  heahh. 
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List  of  Subjects 

Environmental  prbter 
Administrative  prac 
Agricultural  commop 
and  pests,  Reportin 
requirements. 

Authority:  21  U.S.C.  .146h(j). 

Dated:  July  5.  1994 


Stephen  L.  Johnson, 

Director,  Registration 
Pesticide  Programs. 

|FR  Doc.  94-17776  Fil 
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[OPP-50797:  FRL^9C  1-6] 

Receipt  of  NotlficatHon  to  Conduct 
Small-Scale  Testingjof  Genetically 
Altered  Microbial  Pesticides 

AGENCY:  Environmeijtal  Protection 
Agency  (EPA). 
ACTION:  Notice. 


s  ibm 


SUMMARY:  This  notic 
receipt  of  a  notificat 
conduct  small-scale 
genetically  altered  s^'ains 
thuringiensis  from  I 
Corporation. 
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ion  as 
Information" 


(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordanc^with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  S\V.,  Washington,  DC  204fi0. 
Office  location  and  telephone  number: 
Rm.  213,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202 
(703) 305-7690. 

SUPPLEMENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
Statement  of  Policy  entitled  "Microbial 
Products  Subject  to  the  Federal 
Insecticide.  Fungicide,  and  Rodent  icide 
Act  and  the  Toxic  Substances  Control 
Act,"  published  in  the  Federal  Register 
of  June  26, 1986  (51  FR  23313),  has  been 
received  by  Ciba-Geigy  Corporation  of 
Greensboro,  North  Carolina.  The 
purpose  of  the  proposed  testing  is  to 
determine  the  biological  activity  of  the 
Bacillus  thuringiensis  strains  CGB203, 
CGB208.  CGB209.  and  CGB210  against 
diamondback  moth,  fall  armyworm,  beet 
armyworm,  and  tomato  fruitworm  on 
cole  crops  aijd  tomatoes  over  a  2-year 
period.  These  strains  have  had  various 
Bacillus  thuringiensis  cry  genes  inserted 
into  them  via  a  B.  thuringiensis  -  E.  coli 
shuttle  vector  containing  a  B. 
thuringiensis  origin  of  replication  and 
ampicillin  and  erythromycin  resistance 
markers.  One  of  these  strains  also  had 
a  cry  gene  introduced  via  conjugal 
transfer  between  two  strains  of  B. 
thuringiensis.  The  testing  will  take  place 
in  Florida  on  less  than  1  acre  per  strain 
per  year.  Plants  in  the  test  sites  will  be 
plowed  into  the  soil  at  the  termination 
of  the  testing. 

Following  review  of  the  Ciba-Geigy 
Corporation  application  and  any 
comments  received  in  response  to  this    " 
Notice,  EPA  will  decide  whether  or  not 
an  Experimental  Use  Permit  is  required. 

Dated:  July  15. 1994. 
Lois  Rossi, 

Acting  Director.  Registration  Division.  Office 

of  Pesticide  Programs. 

IFR  Doc.  94-18228  Filed  7-26-94:  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1034-OR] 

Alabama;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY?  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama  (FEMA-1034-DR).  dated  July 
8, 1994,  and  related  determinations. 

EFFECTIVE  DATE:  July  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  19, 
1994. 

(Catfllog  of  Federal  Domestic  Assistance  \'». 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director.  Response  and  R&ccvery 
Directorate. 

IFR  Doc.  94-18271  Filed  7-26-94;  8.4.\aml  "■ 
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[FEMA-1033-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amendsthe  notice 
of  a  major  disaster  for  the  State  of 
Georgia.  (FEMA-1033-DR),  dated  July 
7. 1994,  and  related  determinations. 

EFFECTIVE  DATE:  July  21, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  nofi<;e 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7, 1994,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
7.1994: 

Rockdale  County  for  Individual  Assistance 
and  Public  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Frank  Thomas, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 

IFR  Doc.  94-18272  Filed7-26-94;  8:45  am) 

BILUNG  CODE  671B-02-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capital  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations,  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pendfng  agreement. 

Agree/nenf  No.;  203-01 1463. 

Title:  East  Coast  North  America  to 
West  Coast  South  America  and 
Caribbean  Cooperative  Working 
Agreement.  .  ' 

Parties:  '       ' 

Compania  Chilena  de  Navegacion 
Interoceanica  S.A. 

Compania  Sud  Americana  de  Vapores 
S.A. 

Lykes  Bros.  Steamship  Co..  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  consult  and 
agree  upon  development  and  utilization 
of  vessels,  rationalization  of  sailings,  the 
chartering  of  space  from  each  other  or 
from  other  persons,  and  to  discuss  other 
matters  of  mutual  concern  in  the  trade 
between  U.S.  East  Coast  ports  and 
points  and  Puerto  Rico,  on  the  one 
hand,  and  ports  and  points  in  the 
Caribbean.  Colomi)ia.  Panama.  Ecuador. 


Peru  and  Chile  (including  points  in 
Bolivia)  and  Argentina  on  the  other 
hand.  Adherence  to  any  agreement 
reached  is  voluntary. 

Agreement  No.:  224-220563-003. 

Title:  Port  of  Oakland/Trans  Pacific 
Container  Ser\'ice  Corporation  Terminal 
Agreement. 

Parties: 

Port  of  Oakland  ("Port") 

Trans  Pacific  Container  Service 
Corporation  ("TPCC") 

Synopsis:  The  proposed  amendment 
provides  for  an  increased  level  of  tariff 
revenue  sharing  by  TPCC  to  60  percent 
for  secondary  users  who  enter  into  use 
agreements  with  TPCC  and  approved  by 
the  Port  for  the  use  of  the  assigned 
premises  as  their  regular  scheduled  port 
of  call  for  a  period  of  five  years  or  more. 

Dated:  July  22,  1994. 

By  Order  of  the  Federal  Maritime 
Commission.  '     .  ■,     . 

Joseph  C.  Polking. 
Secretary. 
IFR  Doc.  94-18283  Filed  7-26-94:  8:45  ami 
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Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and-46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
and  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20593. 
Global  Trading  Resources.  Inc.,  2915  NE 

Marine  Drive,  Portland,  OR  97211. 

Officers:  Edward  T.  Shonsey,  President. 

Patrice  A.  Iverson-Summer,  Vice  President, 

Mary  C.  Shonsey.  Secretary 
AZ  Forwarding  Inc..  473  Crescent  Street. 

Brooklyn,  NY  11208,  Shaheed  Rahaman. 

Sole  Proprietor 
Air/Sea  International  Freight  Forwarders, 

Inc.,  3418  Rockhaven  Circle,  Atlanta,  GA 

30324.  Officers:  Marvin  E.  Segraves,  jr.. 

President.  Dennis  R.  Smith,  Treasurer 


Consolidated  Incorporated  of  Orlando.  701b 

L.F.  Roper  Parkway.  Ocoee.  FL  34761. 

Officer:  Mona  El  Tagi.  President 
Straightway.  Inc..  28745  Wick  Road. 

Romulus,  Ml  48174.  Officer  Daniel  T. 

Gregg.  President 
Gateway  International  Forwarding  Company 

(partnership).  5353  De  Soto.  #1715. 

Houston,  TX  77091,  Officers:  Betty  Nix. 

-Chief  Executive  Officer.  Gilda  Warren, 

Chief  Executive  Officer 
Freight  Service  Network  Inc..  914  Sivert 

Drive.  Wood  Dale,  IL  60191,  Officers: 

Sadru  Rasool,  President.  Grace  Kung, 

Treasurer 

Dated:  July  21,1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  94-18237  Filed  7-26-94:  8:45  am) 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  061794  AND  070894 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Wailing  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


NAME  OF  ACQUIRING  PERSON.  NAME  OF  ACQUIRED  PERSON.  NAME  OF  ACQUIRED  ENTITY 


Tribune  Company,  Farm  Journal,  Inc.,  Farm  Journal,  Inc 

Petroleum  Heat  and  Power  Co.,  Inc.,  DeBtois  Oil  Company.  DeBtois  Oil  Conpany 
Torchmark  Corporation.  Unocal  Corporation.  Union  Oil  Convany  of  California 
Consolidated  Oil  &  Gas.  Inc.,  Comdisco.  Inc..  NBB  Oil  &  Gas  Partners  (USA)  . 

Comdisco.  Inc..  Consolidated  Oil  &  Gas.  Inc.,  Consolidated  Oil  &  Gas,  Inc 

Century  Cornmunications  Corp..  Oliver  R.  Grace.  Jr..  Midsouth  Cellular  L.P.  et  al  .. 

Airgas.  Inc.,  Jotin  F.  Conine,  The  Jimmie  Jones  Co 

Liberty  Media  Corporation,  John  Moussouris,  MicroUnity  Systems  Engineeririgrinc 


PMN  NO. 

DATE  TERMI- 
NATED 

94-1570 

06/27/94 

94-1488 

06/28/94 

94-1555 

06/28/94 

94-1574 

06/28/94 

'      94-1575 

06/28/94 

94-1552 

06/29/94 

94-1460 

06/30/94 

94-1479 

06/30/94 

38176 


Traksactions  Granted  Early  Term(natk)n  Between:  061794  and  070894— Continued 


NAME  OF  ACQUl  RING  PERSON,  NAME  OF  ACQUIRED  PERSON,  NAME  OF  ACQUIRED  ENTITY 


Mid-Amerrca  Dairymen, 
PnCellular  Corporation, 
Horizon  Healthcare 
et  al 
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Inc.,  Slate  Dairy  Assooatton,  Incorporated,  State  Dairy  Assoctat)on,  Incorporated 

Century  Telephone  Enterprises.  Inc.,  Century  Cellunet  of  Minnesota  RSA  #6,  Inc  

Corporation,  Robert  J.  Schlegel  and  Myma  Schlegel,  PeopteCare  Heritage  Manor  Ptano., 


J.  David  Wargc,  TClLil  >erty  Holding  Company.  TCI/Liberty  Holding  Company 

Banc  One  Corporation.  British  Petroleum  Company,  p.  I.e.,  BP  Exploration  &  Oil  Inc 

Jacobs  Engineering  Group  Inc.,  CRSS  Inc.,  CRSS  Constructors,  Inc 

Aunet,  Inc.,  Bruce  S.  V\  hrte,  PervStock,  Inc 

Green  Spring  Health  S  ^tces,  Inc.,  independence  Blue  Cross,  TAO,  Inc 

Health  o  Meter  Product  s.  Inc.,  Mr.  Cotlee.  Inc..  Mr.  Coffee.  Inc 

Derlan  Industries  bmited.  General  Plasma,  kw 
Fund  Amencan  Ventura  Corporation  CFAVC).  Hallwood  Energy  Partners,  LP..  Hallyw)od  Energy  Partners 
LP 


Ire 


UniHeaKh  America, 

Heath 

VenFone,  Inc..  CFO  HdWings 
La  Quinta  Inns.  Inc.,  CIpNA 
Argo  Partnership,  L.P 
Naior^l  Semicooductor|Corpoi 
Hannaford  Bros.  Co. 
Kendall  Interrutional 
Richard  H.  Pickup.  Pac 
Ford  Motor  Company 
Malcolm  I  Glazer,  The 
Kirby  Corporation,  OMI 
Harrowstori  Inc.,  ImperibI 
First  Brands  Corporation 
Cnnjs  Logic  Inc 
Welsh,  Carson.  Andersbn 
General  Electric  Comply 
Jack  N   Berkman, 

Inc 

Myles  P.  Berkman, 

Inc „.. 


C.  E.  Heath  International  HoWings  Limited,  C.E.  Heath  Holdings  (Insurance)  Inc.,  C.E. 


Corporatnn,  CFO  Holdings  Corporation 

Corporation,  Corr>ecticu1  General  Life  Insurance  Company „ 

"Argo"),  Carena  HoWings,  Inc  ,  Tnzec  Corporation  Ltd 

ration,  U.S.  West.  Inc..  U.S.  West  Financial  Services,  inc 

Lawrence  A.  Wilson,  Sr.,  Borey  Wilson  &  Sons,  Inc.  &  Wilson  Bros.  Partnership 

David  S.  Sheridan,  Sheridan  Catheter  Corp.  4  Sheridan  Devetopment  Corp  

Rim  Holdings  Corporatkw,  Pac  Rim  Holdings  Corporatron 

\k/estjnghouse  Electric  Corporation,  Westinghoose  Electric  Corporation 

San  Diego  Padres  Baseball  Partnership.  The  San  Diego  Padies  Baseball  Partnership  . 

Corp.,  OMI  Willamette  Transport  Inc  

Chemical  Industries  PLC,  ICI  Americas  Inc 

Stephens  Family  Trust,  Excel-Mmeral  Company,  Inc.  &  Excel  International,  Inc 

Technology,  Inc.,  PicoPow^er  Technotogy,  Irx;  .% 

&  Sfowe  VI,  L.P.,  Seer  Technotogies,  Inc..  Seer  Technotogies,  Inc 

Barclays  PLC,  Barclays  Business  Credit  Inc  

Corrvnumcations  of  Delaware.  Inc.,  Associated  Commun«catior>s  of  Delaware, 


Ptcc  Power 


Assx:iated 


Asi  ociated  Communications  of  Delaware,  Inc.,  Associated  Communications  of  Delaware. 


FOR  FURTHER  INFORMi  iTION 
Sai>dra  M.  Peay  or  R  >nee 
Conta«:1  Representati  ves 
Commission.  Premei  ^er 
Office.  Bureau  of  Co  npet 
303,  Washington,  ixj 
3100. 


By  DirrH;fion  of  ihwC 
DonaJd  S.  Clark. 

S(^rfi(try. 

|FKDo<-.  94-18257  Fil. 
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Healthtaist,  Inc.— 
Company;  Propose< 
Agreement  With  An^lys 
Comment 


AGENCY:  Federal  Tra 
ACTION:  Proposed  Cofisent 


SUmNWARY:  In  settlement 
violations  of  federal 
unfair  acts  and  pract 
methods  of  competi 
agreement,  accepted 
Commission  approve  1 
among  other  things. 


PMNNO. 


94-1518 
94-1523 

94-1553 
94-1558 
94-1564 
94-1571 
94-1588 
94-1600 
94-1472 
94-1579 

94-1591 

94-1601 
94-1604 
94-1609 
94-1626 
94-1627 
94-1631 
94-1640 
94-1471 
94-1573 
94-1481 
94-1582 
94-1611 
94-1528 
94-158" 
94-159.. 
94-1618 

94-1632 

94-1633 


DATE  TERMI- 
NATED 


06/30/94 
06/30/94. 

06/30/94 
06/30/94 

06/30/94 
06/30/94 
06/30/94 
07/01/94 
07/01/94 

07/01/94 

07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/01 /'94 
07/02/94 
07/05/94 
07/06/94 
07/06/94 
07/06/94 
07/07/94 
07/07/94 
07/08«4 
07/08/94 

07/08/94 

07/08/94 


CONTACT: 

A.  Horton, 

,  Federal  Trade 

Notification 

ition.  Room 

20580.  (202)  326- 


immission. 


3  7-26-04.  «■».')  ami 


Hospital 
Consent 

is  to  Aid  Public 


e  Commission. 
Agreement 


of  alleged 
aw  prohibiting 
ces  and  unfair 

this  consent 
;ub}ect  to  final 
,  would  require. 
Ten  nessec^ba.sed 


t  on 


corporation  that  provides  acute  care 
hospital  services  to  divest  Holy  Cross 
Hospital  of  Salt  Lake  Qty  to  a 
Commission  approved  acquirer;  to 
complete  the  divestiture  within  six 
months  of  the  date  of  the  order;  and  to 
consent  to  the  appointment  of  a  trustee, 
if  the  divestiture  is  not  completed 
within  six  months.  In  addition,  the 
proposed  consent  agreement  would 
require  the  respondent  to  obtain  prior 
Commission  approval,  for  ten  years, 
before  punJiasing  any  acmte  care 
hospital  or  any  hospital,  medical  or 
surgical  diiigno-stic  or  treat   i.nl  .servic* 
or  facility  in  the  litah  counlies  of 
Weber.  Davi.s.  and  Salt  Lake.^ 
DATES:  Comments  must  be  received  on 
or  bt'fore  September  26, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Se«:retary, 
Room  159. 6th  St.  and  Pa.  Ave.  NW., 
Washingfon,  DC  20.580 

FOR  FURTHER  INFORMATION  COKTrACT: 
Mark  Horosrhak  or  Philip  Eisenstat, 
FTC/S-3115,  Washington.  DC  20.580. 
(202)  326-2756  or  326-2769. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 


46  and  Section  2.34  of  the  Commission's 
Rule  of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
divest,  having  been  filed  v/ith  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6){ii)  of  theCommis.sion's 
Rules  of  Practice  (16  CFR  4.9(b)(fi)(ii)). 

Agreement  Containing  Consent  Order  . 

The  Federal  Trade  Commission 
("Commis-sion"),  having  initiated  an 
investigation  into  the  proposed 
acquisition  of  assets  of  Holy  Cross 
Health  System  Corporation  by 
Healthtnist,  Inc.— The  Hospital 
Company  C'liealthtrust")  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  to 
cease  and  desist  from  making  certain 
acquisitions,  and  providing  for  other 
relief: 

/( is  hpivby  agreed  by  and  between  the 
proposed  respondent  by  its  duly 


authorized  officer  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  The  proposed  respondent 
Healthtrust  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware  with  its  office  and  principal 
place  of  business  at  4525  Harding  Road, 
Nashville.  Tennessee. 

2.  The  proposed  respondent  admits 
all  the  jurisdictional  facts  set  forth  in 
the  draft  complaint  here  attached. 

3.  The  proposed  respondent  waives: 

a.  Any  furtner  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not. become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement     'V 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrav\m  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent.  (1)  Issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  divest 
and  to  cease  and  desist,  and  other  relief 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 


may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  respondent's  address  as  stated  in  this 
agreement  shall  constitute  service.  The 
proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  this  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  The  proposed  respondent  has  read 
the  proposed  complaint  and  order 
contemplated  hereby.  The  proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  The  proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order. 

i 

As  used  in  this  order,  the  following 
definitions  shall  apply: 

A.  "Respondent"  or  "Heahhtrust" 
means  Healthtrust.  Inc.  The  Hospital 
Co..  its  partnerships,  joint  ventures, 
companies,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Respondent,  and  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  their  respective 
successors  and  assigns. 

B.  The  "Acquisition"  means  the 
acquisition  by  Healthtrust  of  certain 
assets  of  Holy  Cross  Health  System 
Corporation  including  Holy  Cross 
Hospital  of  Salt  Lake  City.  Holy  Cross- 
lordan  Valley  Hospital,  and  St. 
Benedict's  Hospital. 

C.  "Acute  care  hospital"  means  a 
health  facility,  other  than  a  federally 
owned  facility,  having  a  duly  organized 
governing  body  with  overall 
administrative  and  professional 
responsibility,  and  an  organized 
medical  staff,  the  provides  24-hour 
inpatient  care,  as  well  as  outpatient 
services,  and  having  as  a  primary 
function  the  provision  of  inpatient 
services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 

D.  To  "operate  an  acute  care  hospital" 
means  to  own.  lease,  manage,  or 


otherwise  control  or  direct  the 
operations  of  an  acute  care  hospital, 
directly  or  indirectly. 

E.  "Affiliate"  means  any  entity  whose 
management  and  policies  are  controlled 
in  any  way,  directly  or  indirectly,  by  the 
person  with  which  it  is  affiliated. 

F.  "Person"  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture  or  other  business  or  legal  entity, 
including  any  governmental  agency. 

G.  "Three-County  Area"  means  the 
area  consisting  of  the  following  three 
Utah  counties:  Salt  Lake  County.  Davis 
County,  and  Weber  County. 

H.  "Commission"  means  the  Federal 
Trade  Commission. 

I.  "Schedule  A  Assets"  means  assets 
acquired  by  the  respondent  and  listed 
on  the  attached  Schedule  A. 

J.  "Viability  and  competitiveness" 
means  that  the  Schedule  A  Assets  are 
capable  of  functioning  independently 
and  competitively. 

K.  "Assets  and  Businesses"  include, 
but  are  not  limited  to;  all  assets, 
properties,  businesses,  rights,  privileges, 
contractual  interests,  licenses,  and 
goodwill  of  whatever  nature,  tangible 
and  intangible,  including,  without 
limitation,  the  following: 

1.  all  real  property  interests 
(including  fee  simple  interests  and  real 
property  leasehold  interests,  whether  as 
lessor  or  lessee),  together  with  all 
buildings,  improvements  and  fixtures 
located  thereon,  all  construction  in 
progress  thereat,  all  appurtenances 
thereto,  and  all  licenses  and  permits 
related  thereto  (collectively,  the  "Real 
Property"); 

2.  all  contracts  and  agreements  with 
physicians,  other  health  care  providers, 
unions,  third  party  payors.  HMOs, 
customers,  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lessors,  personal 
property  lessees,  licensors,  licensees, 
cosigners  and  consignees  (collectively, 
the  "contracts"); 

3.  all  machinery,  equipment,  fixtures, 
vehicles,  furniture,  inventories  and 
supplies  (other  than  such  inventories 
and  supplies  as  are  used  in  the  ordinary 
course  of  business  during  the  time  that 
Healthtrust  owns  the  assets) 
(collectively,  the  "Personal  Property"); 

4.  all  research  materials,  technical 
information,  management  information 
systems,  software,  software  licenses, 
inventions,  trade  secrets,  technology, 
know  how,  specifications,  designs, 
drawings,  processes,  and  quality  control 
data  (collectively,  the  "Intangible 
Personal  Property"); 

5.  all  books,  records  and  files, 
excluding,  however,  the  corporate 
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minute  books  and  t  ix  records  of 
Healthtnist  and  its  \friliates:  and 
6.  all  prepaid  ex{  enses. 

II 

It  is  ordered,  that 

A.  Respondent  shall  divest, absolutely 
and  in  good  faith,  v  ithin  six  (6)  months 
of  the  date  this  ord<r  becomes  final,  the 
Schedule  A  Assets,  and  shall  also  divest 
such  additional  assi  (ts  and  businesses 
ancillary  to  Holy  Cioss  Hospital  of  Salt 
Lake  City.  Utah  (ex^  luding  Pioneer 
Valley  Hospital,  La  ;eview  Hospital, 
Jordan  Valley  Hosp  tal,  St.  Benedict's 
Hospital,  Salt  Lake  ndustrial  Clinic, 
and  West  Jordan  CI  nic),  and  effect  such 
arrangements  as  are  necessary  to  assure 
the  marketability  ai  d  the  viability  and 
competitiveness  of  he  Schedule  A 
Assets. 

B.  Respondent  sh  ill  divest  the 
Schedule  A  Assets  ( tnly  to  an  acquirer 
that  receives  the  priDr  approval  of  the 
Commission  and  or  ly  in  a  manner  that 
receives  the  prior  a|  iproval  of  the 
Commission.  The  p  irpose  of  the 
divestiture  of  the  Schedule  A  Assets  is 
to  ensure  the  continuation  of  the 
Schedule  A  Assets  <  s  an  ongoing,  viable 
acute  care  hospital  i  nd  to  remedy  the 
lessening  of  compet  tion  resulting  from 
the  Acquisition  as  a  leged  in  the 
Commission's  comp  laint. 

C.  Respondent  shi  ill  comply  with  all 
terms  of  the  Agreem  ent  to  Hold 
Separate,  attached  h  ereto  and  made  a 
part  hereof  as  Appei  idix  I.  Said 
Agreement  shall  continue  in  effect  until 
such  time  as  respon  Jent  has  fulfilled 
the  divestiture  requ  rements  of  this 
order  or  until  such  <  ither  time  as  the 
Agreement  to  Hold  :  Separate  provides. 

D.  Pending  divest  ture  of  tne 
Schedule  A  Assets,  ■espondent  shall 
take  such  actions  as  are  necessary  to 
maintain  the  viabili  y  and 
competitiveness  an<  the  marketabihty 
of  the  Schedule  A  Assets  and  to  prevent 
the  destruction,  rem  oval,  wasting, 
deterioration,  or  im  lairment  of  any  of 
the  Scheduled  Asse  s  except  for 
ordinary  wear  and  ti  or. 

E.  A  condition  of  ipproval  by  the 
Commission  of  the  c  ivestiture  shall  be 
a  written  agreement  by  the  acquirer  of 
the  Schedule  A  Ass<  ts  that  it  will  not 
sell  for  a  period  of  t<  n  (10)  years  from 
the  date  of  divestitu  -e,  directly  or 
indirectly,  through  s  ubsidiaries, 
partnerships  or  otherwise,  without  the 
prior  approval  of  th«  Commission,  the 
Schedule  A  Assets  t )  any  person  who 
operates,  or  will  opt  rate  immediately 
following  the  sale,  a  ly  other  acute  care 
hospital  in  the  Thret  f-Counly  Area. 
Provided,  however,  hat  the  acquirer  is 
not  required  to  seek  prior  approval  of 
the  Commission  for  he  sale  of  any  of 


the  assets  identified  in  Part  II  of 
Schedule  A. 

/;/ 

It  is  further  ordered  ,  that: 

A.  If  the  respondent  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Schedule  A  Assets,  in  accordance  with 
this  order,  within  six  (6)  months  of  the 
date  this  order  becomes  final,  the 
Commission  may  appoint  a  trustee  to 
divest  the  Schedule  A  Assets.  In  the 
event  that  the  Commission  or  the 
Attorney  General  brings  an  action  for 
any  failure  to  comply  with  this  Order  or 
in  any  way  relating  to  the  Acquisition, 
pursuant  to  Section  5(i)  of  the  Federal 
Trade  Commission  Ad,  15  U.S.C.  45(J), 
or  any  other  statute  enforced  by  the 
Commission,  the  respondent  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it  for  any  failure  by  the  respondent  to 
comply  with  this  order. 

B.  Ifa  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this  order,  the 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  the 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  stall  uf  the 
Commission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  tnistee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Schedule  A  Assets. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  e.xecute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  tnistee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  that  the  trust  agreement 


described  in  Paragraph  III.B.3.  to 
accomplish  the  divestiture,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be  achieved 
within  a  reasonable  time,  the  divestiture 
period  may  be  extended  by  the 
Commission,  or  in  the  case  of  a  court- 
appointed  trustee,  by  the  court; 
provided  however,  the  Commission  may 
extend  this  period  onlv  two  (2)  times. 

5.  The  trustee  shall  Jiave  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
Schedule  A  Assets  or  to  any  other 
relevant  information  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and  shall 
cooperate  with  the  trustee.  Respondent 
shall  take  no  action  to  interfere  with  or 
impede  the  trustee's  arx;omplishment  of 
the  divestiture.  Any  delays  in 
divestiture  caused  by  respondent  shall 
extend  the  time  for  divestiture  under 
this  Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  the  respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price..  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  as  set  out  in 
Paragraph  II  of  this  order;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  selected  by 
respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  the  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  coiirt 
may  set.  The  trustee  .shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  incurred.  Alter 
approval  by  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court ,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 


remaining  monies  shall  be  paid  at  the 
direction  of  the  respondent  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Schedule  A  Assets. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  Or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
order. 

-10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative,  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Schedule  A  Assets. 

12.  The  trustee  shall  report  in  writing 
to  the  respondent  and  the  Commission 
every-  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

//  is  further  ordered.  That,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  person 
presently  engaged  in,  or  within  the  two 
years  preceding  sUch  acquisition 
engaged  in,  operating  an  acute  care 
hospital  in  the  Three-County  Area; 

B.  Acquire  any  assets  used,  or 
previously  used,  in  the  Three-County 
Area  (and  still  suitable  for  use)  for 
operating  an  acute  care  hospital  from 
any  person  presently  engaged  in,  or 
within  the  two  years  preceding  such 
acquisition  engaged  in,  operating  an 
acute  care  hospital  in  the  Three-County 
Area: 

C.  Enter  into  any  agreement  or  other 
arrangement  to  obtain  direct  or  indirect 


ownership,  management,  or  control  of 
any  acute  care  hospital,  or  any  part 
thereof,  in  the  Three-County  Area, 
including  but  not  limited  to,  a  lease  of 
or  management  contract  for  any  such 
acute  care  hospital; 

D.  Acquire  or  otherwise  obtain  the 
right  to  designate  directly  or  indirectly 
directors  or  trustees  of  any  acute  care 
hospital  in  the  Three-County  Area; 
-  E.  Permit  any  acute  care  hospital  it 
operates  in  the  Three-County  Area  to  be 
acquired  by  any  person  that  operates,  or 
will  operate  immediately  following  such 
acquisition,  any  other  acute  care 
hospital  in  the  Three-County  Area. 

Provided,  however,  that  such  prior 
approval  shall  not  be  required  for: 

1.  The  establishment  of  a  new 
hospital  service  or  facility  (other  than  as 
a  replacement  for  a  hospital  service  or 
facility,  not  operated  by  respondent,  in 
the  Three-County  Area,  pursuant  to  an 
agreement  or  understanding  between 
respondent  and  the  person  operating  the 
replaced  service  or  facility); 

2.  Any  transaction  otherwise  subject 
to  this  Paragraph  IV  of  this  order  if  the 
fair  market  value  of  (or,  in  case  of  an 
asset  acquisition,  the  consideration  to  be 
paid  for)  the  acute  care  hospital  or  part 
thereof  to  be  acquired  does  not  exceed 
one  million  dollars  ($1,000,000);  or 

3.  The  acquisition  of  products  or 
services  in  the  ordinary  course  of 
business. 

V       "  .      ■    •       ' 

It  is  further  ordered.  That,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not, 
directly  or  indirectly,  through 
subsidiaries,  partnerships  of  otherwise, 
without  providing  advance  written 
notification  to  the  Commission, 
consummate  any  joint  venture  or  other 
arrangement  with  any  other  acute  care 
hospital  in  the  Three-County  Area  for 
the  joint  establishment  or  operation  of 
any  new  acute  care  hospital,  hospital 
medical  or  surgical  diagnostic  or 
treatment  service  or  facility,  or  part 
thereof,  in  the  Three-County  Area.  Such 
advance  notification  shall  be  filed 
immediateJy  upon  respondent's 
issuance  of  a  letter  of  intent  for,  or 
execution  of  an  agreement  to  enter  into, 
such  a  transaction,  whichever  is  earlier. 

Said  notification  required  by  this 
Paragraph  V  of  this  order  shall  be  given 
on  the  Notification  and  Report  Form  set 
forth  in  the  Appendix  to  Part  803  of 
title  16  of  the  Code  of  Federal 
Regulations  (as  amended),  and  shall  be 
prepared  and  transmitted  in  accordance 
with  the  requirements  of  that  part, 
except  that  no  filing  fee  will  be  required 
for  any  such  notification,  notification 
need  not  be  made  to  the  United  States 


Department  of  Justice,  and  notification 
is  required  only  of  respondent  and  not 
of  any  other  party  to  the  transaction. 
Respondent  is  not  required  to  observe 
any  waiting  period  for  said  notification 
required  by  this  Paragraph  V. 

Respondent  shall  comply  with 
reasonable  requests  by  the  Commission 
staff  for  additional  information 
concerning  any  transaction  subject  to 
this  Paragraph  V  of  this  order,  within 
fifteen  (15)  days  of  service  of  such 
requests. 

Provided,  however,  that  no 
transaction  shall  be  subject  to  this 
Paragraph  V  of  this  order  if: 

1.  the  fair  market  value  of  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arrangement  by  acute  care 
hospitals  not  operated  by  respondent 
does  not  exceed  one  million  dollars 
($1,000,000); 

2.  the  ser\ice.  facility  or  part  thereof 
to  be  established  or  operate  in  a 
transaction  subject  to  this  order  is  to 
engage  in  no  activities  other  than  the 
provision  of  the  following  services: 
laundry;  data  processing;  purchasing; 
materials  management;  billing  and 
collection;  dietary;  industrial 
engineering  maintenance;  printing; 
security;  records  management; 
laboratory  testing;  personnel  education, 
testing,  or  training;  or  health  care 
financing  (such  as  through  a  health 
maintenance  organization  or  preferred 
provider  organization);  or 

3.  notification  is  required  to  be  made, 
and  has  been  made,  pursuant  to  section 
7A  of  the  Clayton  Act.  15  U.S.C.  §  18a. 
or  prior  approval  by  the  Commission  is 
required,  and  has  been  requested, 
pursuant  to  paragraph  IV  of  this  order. 

VI 

It  is  further  ordered,  that,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not 
permit  all  or  any  substantial  part  of  any 
acute  care  hospital  it  operates  in  the 
Three-County  Area  to  be  acquired  bv 
any  other  person  (except  pursuant  to  the 
divestiture  required  by  paragraph  II  of 
this  order)  unless  the  acquiring  person 
files  with  the  Commission,  prior  to  the 
closing  of  such  acquisition,  a  written 
agreement  to  be  bound  by  the  provisions 
of  this  order,  which  agreement 
respondent  shall  require  as  a  condition 
precedent  to  the  acquisition. 

VII 

//  is  further  ordered,  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
si.xty  (60)  days  thereafter  until  the 
respondent  lias  fully  complied  with 
paragraph  II  of  this  order,  the 
respondent  shall  submit  to  the 
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VIII 

It  is  further  ordei^d 
shall  notify  the  Cor(m 
thirty  (30)"days  p 
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IX 


It  is  further  orderkd 
purpose  of  determi 
compliance  with  th 
respondent  shall  pefmif 
authorized  represei 
Commission: 
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possession  or  un 
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Schedule  A 


The  assets  to  be  d 
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relating  to  Holy  Cross  Hospital  of  Salt 
Lake  City  (the  "Hospital"),  which  were 
acquired  by  HealthTru.st  pursuant  to  the 
Acquisition  (including  all 
improvements,  additions  and 
enhancements  made  to  such  assets  prior 
to  divestiture),  and  shall  include, 
without  limitation,  the  Assets  and 
Businesses  of  the  following: 

Parti 

1.  Holy  Cross  Hospital  of  Salt  Lake 
City.  1050  East  South  Temple,  Salt  Lake 
City: 

Part  II 

2.  Moreau  Medical  Building,  1002 
East  South  Temple,  Salt  Lake  City; 

3.  Salt  Lake  Professional  Building,  24 
South  1100  East,  Salt  Lake  City; 

4.  Foothill  Family  Clinic.  2295 
Foothill  Drive,  Salt  Lake  City; 

5.  Eastridge  Clinic  medical  offite  suites. 
South  10th  East,  Salt  Lake  City; 

6.  Southeast  Health  Center,  1275  East 
Fort  Union  Boulevard,  Midvale,  Utah 
(Southeast  Center  for  Family  Medicine; 
Holy  Cross  Medical  Park); 

7.  Southwest  Health  Center.  1990 
West  7800  South,  West  Jordan  Valley, 
Utah  (Southwest  Center  for  Family 
Medicine;  Southwest  Emergency 
Clinic); 

8.  The  Magna  Health  Clinic,  8370 
West  3500  South,  Magna,  Utah;  and 

9.  The  Hospitals'  Park  City.  Utah 
Ambulance  Service. 

10.  The  Real  Property  lo<:ated  at: 

A.  45  South  1100  East,  Salt  Lake 
City— approximately  .227  acres  with 
house  thereon; 

B.  57  South  1100  East,  Salt  Lake 
City— approximately  .21  acres  with 

,  house  thereon; 

C.  59  South  1100  East.  Salt  Lake 
City— approximately  .086  acres  with 
house/office  thereon; 

D.  42  South  1000  Ea.st,  Si  It  Lake 
City — approximately  .1875  at  res  of 
unimproved  land; 

11.  Option  to  purchase  four 
contiguous  residential  properties 
consisting  of  approximately  .54  acres  in 
the  aggregate  located  at  approximately 
1014  through  1026  East  100  South.  Salt 
Lake  City 

•         •         *        •         • 

//  is  further  provided,  thai  lo  the 
extent  that  any  of  the  contracts, 
warranties  with  respect  to  Personal 
Property,  licenses  or  other  interests  in 
the  Intangible  Personal  Property,  or 
other  Schedule  A  Assets; 

(A)  also  applies  to  facilities  or 
operations  other  than  those  included  in 
the  Schedule  A  As-sets,  then  during  the 
period  (the  "Contract  Period") 
beginning  on  the  closing  date  of  the 
Acquisition  and  ending  on  the  earlier  of 


(1)  the  expiration  of  the  term  of  the 
given  contract  or  other  right  and  (2)  the 
second  anniversary  of  Healthtrusl's 
divestiture  of  the  Schedule  A  Assets, 
Heahhtrust,  at  the  request  of  the  owner 
or  acquirer  of  the  Schedule  A  As,sets, 
shall  use  its  reasonable  best  efforts  to 
cause  the  services,  property  or  other 
benefits  provided  or  mad«  available 
under  such  a  contract  or  other  Schedule 
A  Asset  to  continue  to  be  available  to 
the  owner  or  acquirer  of  the  Schedule  A 
Assets  on  terms  and  conditions 
substantially  similar  to  those  presently 
in  effect;  or  ,,  *  .  .' 

(B)  requires  the  consent  of  a  third 
party  in  order  to  transfer  or  assign  such 
Contract  or  other  Schedule  A  Asset, 
then  Heahhtrust,  at  the  request  of  the 
owner  or  acquirer  of  the  Schedule  A 
Assets,  shall  use  its  reasonable  best 
efforts  to  obtain  such  consent  and,  if 
such  con.sent  cannot  be  obtained,  to 
cooperate  in  any  reasonable 
arrangement  with  the  owner  or  acquirer, 
of  the  Schedule  A  Assets  designed  to 
provide  to  such  owner  or  acquirer  the 
benefits  of  the  given  contract  or  other 
Schedule  A  Asset  during  the  Contract 
Period  on  terms  and  conditions 
substantially  similar  to  those  presently 
in  effect. 

Appendix  I 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate 
("Agreement")  is  by  and  tnitwin-n 
Healthtrusf,  Inc.— the  Hospital  Compiiny 
("respondent"  or  "Healthtrust '),  a 
corporation  organized,  existing,  and  doin;- 
business  under  and  by  virtue  of  the  laws  of 
the  State  of  Delaware,  with  its  principjil  pliu.e 
of  business  at  4525  Harding  Road,  Nashville. 
Tennessee  37205;  and  the  Federal  Trade 
C:ommission  ("Commission"),  an 
independent  agency  of  the  United  F,UiU-s 
Government,  established  under  the  Fi-dir.ii 
Trade  Commission  Act  of  1914. 15  I'  SC.  41. 
et  seq. 

Whereas,  on  or  about  December  3,  ]!W;<. 
respondent  entered  into  an  agreement  with 
Holy  Cross  Health  System  Corporation 
("Holy  Cross"),  an  Indiana  corporation, 
whereby  respondent  will  acquire  from  Hi>I> 
Cross  certain  Holy  Cross  assets  in  I'tah 
(hereinafter  the  "Acquisition");  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to  determine  it 
it  would  violate  any  of  the  statutes  enlorted 
by  the  Commission;  and 

Whereas,  if  the  Q)mmission  accepts  tin- 
attached  Agreement  (Containing  Consent^ 
Order  (■"Consent  Order  "),  which  wonlil 
require  the  divestiture  of  certain  assets  lisii-d 
in  .Schedule  A  of  the  Consent  Order 
(".Schedule  A  Assets"),  including  Hol\  Crcos 
Hospital  ( "HCH  ■)  in  Salt  Lake  City.  I  ifiih.  (he 
Commission  must  place  the  Consent  Order 
on  the  public  record  for  a  period  of  at  lejist 
sixty  (bO)  days  and  may  subsequently 
withilraw  siK;h  acceptance  pursuant  to  llii- 


provisions  of  Section  2.34  of  the 
Commission's  Rules'  and 

Whereas,  the  Commission  is  concerned 
that  if  an  understanding  is  not  reached, 
preserving  the  status  quo  ante  of  the 
Schedule  A  Assets  during  the  period  prior  to 
the  final  acceptance  and  issuance  of  the 
Consent  Order  by  the  Commission  (after  the 
60-day  public  comment  period),  divestiture 
resulting  from  any  proceeding  challenging 
the  legality  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an  effective 
remedy;  and 

Whereas,  the  Commission  is  concerned 
that  if  the  Acquisition  is  consummated,  it 
will  be  necessary  to  preserve  the 
Commission's  ability  to  require  the 
divestiture  of  the  Schedule  A  Assets'as 
described  in  Paragraph  11  of  the  Consent 
Order  and  the  Commission's  right  to  have 
HCH  continue  as  a  viable  independent  acute 
care  hospital;  and 

Whereas,  the  purpose  of  this  Agreement 
and  the  Consent  Order  is  to: 

(i)  preserve  HCH  as  a  viable  independent 
acute  care  hospital  pending  its  divestiture, 
and 

(ii)  remedy  any  anticompetitive  effects  of 
the  Acquisition: 

Whereas,  respondent's  entering  into  this 
Agreement  shall  in  no  way  be  construed  as 
an  admission  by  respondent  that  the 
Acquisition  is  illegal;  and 

Whereas,  respondent  understands  that  no 
act  or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the  antitrust 
laws  or  the  Federal  Trade  Commission  Act  by 
reason  of  anything  contained  in  this 
Agreement. 

Now,  therefore,  the  parties  agree,  upon 
understanding  that  the  Commission  has  not 
yet  determined  whether  the  Acquisition  will 
be  challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  unless  the 
Commission  determines  to  reject  the  Consent 
Order,  it  will  not  seek  further  relief  from 
respondent  with  respect  to  the  Acquisition, 
except  that  the  Commission  may  exercise  any 
and  all  rights  to  enforce  this  Agreement  and 
the  Consent  Order  to  which  it  is  annexed  and 
made  a  part  thereof,  and  in  the  event  the 
required  divestiture  is  not  accomplished,  to 
appoint  a  trustee  to  seek  divestiture  of  the 
Schedule  A  Assets  pursuant  to  the  Consent 
Order,  as  follows: 

1 .  Respondent  agrees  to  execute  the 
Agreement  Containing  Consent  Order  and  be 
bound  by  the  attached  Consent  Order. 

2.  Respondent  agrees  that  irom  the  date 
this  Agreement  is  accepted  until  the  earliest 
of  the  dates  listed  in  subparagraphs  2.a-2.b. 
it  will  comply  with  the  provisions  of 
paragraph  3  of  this  Agreement: 

a.  three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance  of  the 
Consent  Order  pursuant  to  the  provisions  of 
Section  2.34  of  the  Commission's  Rules;  or 

b.  the  day  after  the  divestiture  required  by 
the  Consent  Order  has  been  completed. 

3.  Respondent  will  hold  the  Schedule  A 
Assets  as  they  are  presently  constituted 
separate  and  apart  on  the  following  terms 
and  conditions: 

a.  The  Schedule  A  Assets,  as  they  are 
presently  constituted,  shall  be  held  separate 


and  apart  and  shall  be  operated 
independently  of  respondent  (meaning  here 
and  hereinafter.  Healthtrust  excluding  the 
Schedule  A  Assets)  except  to  the  extent  that 
respondent  must  exercise  direction  and 
control  over  the  Schedule  A  Assets  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order,  and  except  as  otherwise 
provided  in  this  Agreement. 

b.  Prior  to.  or  simultaneously  with  its 
acquisition  of  the  Holy  Cross  assets  in  Utah, 
respondent  shall  organize  a  distinct  and 
separate  legal  entity,  either  a  corporation, 
limited  liability  company,  general  or  limited 
partnership  ("New  Company")  and  adopt 
constituent  documents  for  the  New  Company 
that  are  not  inconsistent  with  other 
provisions  of  this  Agreement  or  the  Consent 
Order.  Respondent  shall  transfer  all 
ownership  and  control  of  all  Schedule  A 
Assets  to  the  New  Company. 

c.  The  board  of  directors  of  the  New 
Company,  or.  in  the  event  respondent 
organizes  an  entity  other  than  a  corporation, 
the  governing  body  of  the  entity  ("New 
Company  Board")  shall  have  five  members. 
Respondent  may  elect  the  members  of  the 
New  Company  Board;  provided,  however, 
that  the  New  Company  Board  shall  include 
no  more  than  two  members  who  are  a 
director,  officer,  employee,  or  agent  of 
respondent  ("the  respondent's  New  Company 
Board  memberfs)").  The  New  Company 
Board  shall  include  a  chairman  who  is 
independent  of  respondent  and  is  competent 
to  assure  the  continued  viability  and 
competitiveness  of  the  Schedule  A  Assets. 
Meetings  of  the  New  Company  Board  during 
the  term  of  this  Agreement  shall  be 
stenographically  transcribed  and  the 
transcripts  retained  for  two  (2)  years  after  the 
termination  of  this  Agreement. 

d.  Respondent  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly,  the  Schedule  A  Assets,  the 
independent  Chairman  of  the  Board  of  the 
New  Company,  the  New  Board,  or  the  New 
Company  or  any  of  its  operations  or 
businesses;  provided,  however,  that 
respondent  may  exercise  only  such  direction 
and  control  over  the  New  Company  as  is 
necessary  to  assure  compliance  with  this 
Agreement  or  the  Consent  Order. 

e.  Respondent  shall  maintain  the  viability 
and  competitiveness  and  the  marketability  of 
the  Schedule  A  Assets  and  shall  not  sell, 
transfer,  encumber  (other  than  in  the  normal 
course  of  business),  or  otherwise  impair  their 
viability  and  competitiveness  or  their 
marketability. 

i.  Except  for  the  respondent's  New 
Company  Board  members,  respondent  shall 
not  permit  any  director,  officer,  employee,  or 
agent  of  respondent  to  also  be  a  director, 
officer,  or  employee  of  the  New  Company. 

g.  The  New  Company  shall  be  staffed  with 
sufficient  employees  to  maintain  the  viability 
and  competitiveness  of  the  Schedule  A 
Assets,  which  employees  shall  be  selected 
from  Holy  Cross's  existing  employee  base 
and  may  also  be  hired  from  sources  other 
than  Holy  Cross. 

h.  With  the  exception  of  the  respondent's 
New  Company  Board  Members,  respondent 
shall  not  change  the  composition  of  the  New 
Company  Board  unless  the  independent 


chairman  consents.  The  independent 
chairman  shall  have  power  to  remove 
members  of  the  New  Company  Board  for 
cause.  Respondent  shall  not  change  the 
composition  of  the  management  of  the  New 
Company  except  that  the  New  Company 
Board  shall  have  the  power  to  remove 
management  employees  for  cause. 

i.  If  the  independent  chairman  ceases  to  act 
or  fails  to  act  diligently,  a  substitute 
chairman  shall  be  appointed  in  the  same 
manner  as  provided  in  Paragraph  3.c.  of  this 
Agreement. 

j.  Except  as  required  by  law.  and  except  to 
the  extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating  the 
Acquisition,  defending  investigations  or 
defending  or  prosecuting  litigation,  or 
negotiating  agreements  to  divest  assets,  or 
complying  with  this  Agreement  or  the 
Consent  Order,  respondent  shall  not  receive 
or  have  access  to.  or  use  or  continue  to  use. 
any  material  confidential  information  not  in 
the  public  domain  about  the  New  Company 
or  the  activities  of  the  New  Company  Board. 
Nor  shall  the  New  Company  or  the  New 
Company  Board  receive  or  have  access  to.  or 
use  or  continue  to  use.  any  material 
confidential  information  not  in  the  public 
domain  about  respondent  and  relating  to 
respondent's  acute  care  hospitals  in  Utah. 
Respondent  may  receive  on  a  regular  basis 
aggregate  financial  information  relating  to  the 
New  Company  necessary  and  essential  to 
allow  respondent  to  prepare  United  States 
consolidated  financial  reports,  tax  returns 
and  personnel  reports.  Any  such  information 
that  is  obtained  pursuant  to  this 
subparagraph  shall  be  used  only  for  the 
purposes  set  forth  in  this  subparagraph. 
("Material  confidential  information.'"  as  used 
herein,  means  competitively  sensitive  or 
proprietary  information  not  independently 
known  to  respondent  from  sources  other  than 
the  New  Company,  and  includes  but  is  not 
limited  to  customer  lists,  price  lists, 
marketing  methods,  patents,  technologies, 
processes,  or  other  trade  secrets.l 

k.  Except  as  permitted  by  this  Agreement, 
the  respondents  New  Company  Board  , 
members  shall  not  in  their  capacity  as  New 
Company  Board  members,  receive  material 
confidential  information  and  shall  not 
disclose  any  such  information  received  under 
this  Agreement  to  respondent  or  use  it  to 
obtain  any  advantage  for  respondent.  The 
respondent's  New  Company  Board  members 
shall  enter  a  confidentiality  agreement 
prohibiting  disclosure  of  material 
confidential  information.  The  respondent's 
New  Company  Board  members  shall 
participate  in  matters  that  come  before  the 
New  Company  Board  only  for  the  limited 
purposes  of  considering  a  capital  investment 
or  other  transaction  exceeding  S250.000. 
approving  any  proposed  budget  and 
operating  plans,  and  carrying  out 
respondent's  responsibilities  under  this 
Agreement  and  the  Consent  Order.  Except  as 
permitted  by  this  Agreement,  the 
respondent's  New  Company  Board  members 
shall  not  participate  in  any  matter,  or  attempt 
to  influence  the  votes  of  the  other  members 
of  the  New  Company  Board  with  respect  to 
matters,  that  would  involve  a  conflict  of 
interest  if  respondent  and  the  New  Company 
were  separate  and  independent  entities. 
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contract,  respondent  shall  abide  by  the  terms 
of  this  Agreement  or  the  Consent  Order  and 
shall  not  assert  as  a  defense  such  contract 
requirements  in  a  civil  penalty  action 
brought  by  the  Commission  to  enforce  the 
terms  of  this  Agreement  or  Consent  Order. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Agreement, 
subject  to  any  legally  recognized  privilege, 
and  upon  written  request  with  reasonable 
notice  to  respondent  made  to  its  principal 
office,  respondent  shall  permit  any  duly 
authorized  representative  or  representatives 
of  the  Commission: 

a.  Access  during  the  office  hours  of 
respondent  and  in  the  presence  of  coun.sel  to 
inspect  and  copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the  possession  or 
under  the  control  of  respondent  relating  to 
compliance  with  this  Agreement; 

b.  Upon  five  (5)  days'  notice  to  respondent, 
and  without  restraint  or  interference  from 
respondent,  to  interview  officers  or 
employees  of  respondent,  who  may  have 
counsel  present,  regarding  any  such  matters. 

7.  This  Agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  of  Proposed  Consent  Order 
Aid  Public  Comment 

The  Federal  Trade  Commis.sion  has 
accepted,  subject  to  final  approval,  a 
proposed  consent  order  from 
Heaithtrust  Inc. — The  Hospital 
Company  ("Heaithtrust").  The 
agreement  would  settle  charges  by  the 
Federal  Trade  Commission  that 
Healthtrust's  proposed  acquisition  of 
three  hospitals  from  Holy  Cross  Health 
System  Corporation  ("Holy  Cross ') 
would  have  violated  Section  7  of  the 
Clayton  Act.  and  Section  5  of  the 
Federal  Trade  Commission  Act,  if  it  had 
been  carried  out. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  is.sue 
and  serve  the  agreement's  proposed 
order. 

Both  Heaithtrust  and  Holy  Cross  own 
and  operate  acute  care  hospitals  in 
various  states,  including  acute  care 
hospitals  in  the  Salt  Lake  City  area, 
encompassing  Salt  Lake  County  and 
southern  Davis  County;  and  the  Salt 
Lake  City — Ogden  Metropolitan 
Statistical  Area,  an  area  encompassing 
three  contiguous  counties  in  northern 
Utah:  Weber  County,  Davis  County,  and 
Salt  Lake  County  ("Three-County 
Area").  The  complaint  accompanying 
the  proposed  consent  order  concerns  the 
proposed  acquisition's  impact  upon 
competition  for  acute  care  ho.spital 


services  in  the  Salt  Lake  City  area  and 
the  Three-County  Area.  According  to 
the  complaint,  Heaithtrust  owns  and 
operates  Lakeview  Hospital  in  Bounlihil 
(in  southern  Davis  County)  and  Pioneer 
Valley  Hospital  in  West  Valley  City  (in 
Salt  Lake  County).  Holy  Cross  owns  and 
operates  St.  Benedict's  Hospital  in 
Ogden  (in  Weber  County),  and  two 
acute  care  hospitals  in  Salt  Lake  County, 
Holy  Cross  Hospital  in  Salt  Lake  City, 
and  Holy-Cross-Jordan  Valley  Hospital 
in  West  Jordan. 

The  consent  order,  if  fmally  accepted 
by  the  Commission,  would  settle 
charges  that  the  acquisition  may 
substantially  lessen  competition  in  the 
Salt  Lake  City  area  and  the  Three- 
County  Area.  The  complaint  alleges  that 
Heaithtrust  and  Holy  Cross  are 
competitors  in  those  markets.  The 
hospital  markets  in  the  Salt  Lake  City 
area  and  the  Three-County  Area, 
according  to  the  complaint,  were 
already  highly  concentrated,  and  entry 
by  new  competitors  would  be  difficult. 
The  complaint  alleges  that  the 
Commission  has  reason  to  believe  that 
the  acquisition  would  have 
anticompetitive  effects  in  the  Salt  Lake 
City  area  and  the  Three-County  Area 
hospital  markets,  in  violation  of  Section 
7  of  the  Clayton  Act  and  Section  5  of  the 
Federal  Trade  Commission  Act,  unless 
an  effective  remedy  eliminates  such 
anticompetitive  effects. 

The  order  accepted  for  public 
comment  contains  provisions  requiring 
the  divestiture  by  Heaithtrust  of  the 
Holy  Cross  Hospital  and  related  assets, 
including  interests  in  five  clinics,  in 
Salt  Lake  City,  Utah.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  Holy  Cross  Hospital  as  an  ongoing,  - 
viable  acute  care  hospital  independent 
of  Heaithtrust,  and  to  remedy  the 
lessening  of  competition  in  the  Salt 
Lake  City  area  and  the  Three-County 
Area  hospital  markets  resulting  from  the 
acquisition. 

The  proposed  order  requires 
Heaithtrust  to  obtain  the  approval  of  the 
Commission  for  the  divestiture  of  Holy 
Cross  Hospital.  Under  the  terms  of  the 
order,  the  required  divestiture  must  be 
completed  within  six  months  of  the  date 
the  order  becomes  final.  If  the  required 
divestiture  were  not  completed  within 
the  six-month  period,  Heaithtrust  would 
consent  to  the  appointment  of  a  trustee, 
who  would  have  twelve  additional 
months  to  effect  the  divestiture.  The 
hold  separate  agreement  executed  as 
part  of  the  consent  order  requires 
Heaithtrust,  until  the  completion  of  the 
divestiture  or  as  otherwise  specified,  to 
hold  separate  and  preserve  all  of  the 
assets  and  businesses  of  Holy  Cross 
Hospital. 


The  proposed  order  provides  that 
approval  by  the  Commission  of  the 
divestiture  shall  be  conditioned  upon 
the  agreement  by  the  acquirer  that,  for 
ten  years  from  the  date  of  the 
divestiture,  it  will  not  sell,  without  the 
prior  approval  of  the  Commiission,  Holy 
Cross  Hospital  to  another  person 
operating  (or  in  the  process  of  acquiring) 
any  other  acute  care  hospital  in  the 
Three-County  Area. 

The  order  would  prohibit  Heaithtrust 
from  acquiring  any  acute  care  hospital 
in  the  Three-County  Area  without  the 
prior  approval  of  the  Federal  Trade 
Commission.  It  would  also  prohibit 
Heaithtrust  from  transferring,  without 
prior  Commission  approval,  any  acute 
care  hospital  it  operates  in  the  Three- 
County  Area  to  another  person 
operating  (or  in  the  process  of  acquiring) 
an  acute  care  hospital  in  the  area.  These 
provisions,  in  combination,  would  give 
the  Commission  aiithority  to  prohibit 
any  substantial  combination  of  the  acute 
care  hospital  operations  of  Heaithtrust 
with  those  of  any  other  acute  care 
hospital  in  the  Three-County  Area, 
unless  Heaithtrust  convinced  the 
Commission  that  a  particular 
transaction  would  not  endanger 
competition  in  the  Salt  Lake  City  area  or 
the  Three-County  Area.  The  provisions 
would  not  apply  to  acquisitions  or  sales 
where  the  value  of  the  transferred  assets 
is  $1  million  or  less,  and  the  provisions 
would  expire  ten  years  after  the  order 
becomes  final. 

For  ten  years,  the  order  would 
prohibit  Heaithtrust  from  transferring  all 
or  any  substantial  part  of  any  hospital 
in  the  Three-County  Area  to  another 
party  without  first  filing  with  the 
Commission  an  agreement  by  the 
transferee  to  be  bound  by  the  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  to  assist  the 
Commission  in  its  determination 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  order  or  to  modify  their  terms  in 
any  way. 

The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Heaithtrust  that  its 
proposed  acquisition  would  have 
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violated  the  law,  as  alleged  in  the 
Commission's  complaint. 
Donald  S.  Clark, 

Secretary. 

Distsenting  Statement  of  Commissioner 
Dennis  A.  Yao 

In  HealthTrust/HoIy  Cross,  File  No.  941 
0020 

I  voted  against  acceptance  of  the 
proposed  consent  agreement  in  this 
matter,  as  well  as  against  a  previous 
motion  to  seek  a  preliminary  injunction 
to  enjoin  HealthTrust  from  acquiring 
three  Holy  Cross  hospitals  in  the  Salt 
Lake  City,  Utah,  area.  The  three 
hospitals  to  be  acquired  were:  Jordan 
Valley,  a  50-bed  hospital  located  in  the 
Salt  Lake  City  metropolitan  area;  St. 
Benedict's,  a  239-bed  tertiary  level 
hospital  1  located  approximately  34 
miles  north  of  Salt  Lake  City  in  Ogden; 
and  a  200-bed  tertiary  facility  located  in 
downtown  Salt  Lake  City.  In  analyzing 
the  original  proposed  transaction,  I 
concluded  that  the  merger  of  these  two 
hospital  systems  would  generate 
significant  net  efficiencies  that  would 
outweigh  any  potential  anticompetitive 
effects  of  the  merger  in  the  Salt  Lake 
City  Metropolitan  area  and  throughout 
the  Wasatch  Front.  Specifically,  the 
Holy  Cross  hospitals  offered 
HealthTrust  the  opportunity  to  expand 
its  geographic  coverage  by  including 
hospitals  located  throughout  the 
Wasatch  Front,  and  broaden  the  services 
it  provided  by  including  a  downtown 
Salt  Lake  City  tertiary  care  facility. 

The  proposed  consent  allows 
HealthTrust  to  acquire  two  of  the  Holy 
Cross  hospitals,  Jordan  Valley  and  St. 
Benedict's,  while  requiring  divestiture 
of  the  downtown  Holy  Cross  hospital. 
Allowing  HealthTrust  to  acquire  the  two 
Holy  Cross  hospitals  will  give 
HealthTrust  better  geographic  coverage 
across  the  Wasatch  Front.  However, 
requiring  the  divestiture  of  the 
downtown  Holy  Cross  facility  means 
that  the  newly  formed  hospital  network 
will  not  include  a  tertiary  care  facility 
in  the  Salt  Lake  City  Metropolitan  area. 


'  Medical  ser\-ices  are  generally  divided  info 
primary,  secondary,  tertiary  and  now  quaternary 
levels.  Primary  services  are  provided  by  generalists. 
including  family  practitioners,  pediatricians, 
obstetricians,  and  internists.  Secondary  services  are 
provided  by  specialists,  such  as  cardiologists, 
oncologists,  and  orthopedic  specialists.  Tertiary 
services  are  those  provided  by  sub-specialists,  such 
as  invasive  cardiology  or  neurosurgery.  Quaternary 
level  services  are  those  offered  by  only  a  few  highly 
specialized  facilities,  like  high  level  bum  units  or 
organ  transplants.  The  demarcation  between  the 
various  levels  of  service  is  not  precise,  but  these 
levels  are  all  included  as  pan  of  the  'acute  care 
inpatient  hospital  services"  market  alleged  in  the 
complaint  here. 


It  was  argued  in  this  case  (as  it  has 
been  argued  in  several  recent  hospital      ! 
mergers)  that  the  merging  hospital  • 

systems  can  achieve  network  and  ' 

operational  efficiencies  through 
acquisition  that  are  not  possible  through 
alternative  arrangements  such  as 
contracting  or  joint  venturing.  Parties       j 
have  sought  to  show  that  contracting        ! 
and  joint  venturing  is  inefficient  as  an 
alternative  to  outright  merger,  among 
other  reasons,  because  of  the  need  to 
deter  "gaming"  on  patient  referrals  as 
each  hospital  attempts  to  shift  costly 
patients  to  other  hospitals.  This 
argument  seems  plausible  in  this 
industry  because  of  contracting 
problems  involved  in  establishing 
"capitation"  regimes. 

In  this  particular  case,  it  was  argued 
that  purchasing  a  downtown  Salt  Lake 
City  tertiary  care  facility  was  essential  to 
achieve  network  efficiencies  and  that 
contracting  or  joint  venturing  was  an 
inferior  alternative.  I  find  this  argument 
persuasive.2  Therefore,  because  I  believe 
that  the  bulk  of  the  network  and 
operational  efficiencies  that  are  possible 
from  this  merger  will  be  lost  if  the 
downtown  facility  is  divested,  and 
because  I  believe  that  the  potential 
anticompetitive  effects  that  may  have 
resulted  from  allowing  HealthTrust  to 
acquire  the  downtown  facility  are 
outweighed  by  those  efficiencies.  I  have 
dissented  from  the  issuance  of  this 
consent. 
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[File  No.  912  3004] 

L&S  Research  Corporation,  et  aL; 
Proposed  Consent  Agreement  Witf>  . 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission.. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  New  Jersey 
corporation  and  its  officer  to  pay  $1.45 
million  to  the  United  States  Treasury, 
would  prohibit  the  respondents  from 


^  The  relative  effectiveness  of  different 
organizational  forms  such  as  mergers,  joint  ventures 
or  contracting  relationships  deserves  further  study 
in  light  of  the  current  restructuring  of  the  health 
care  industry.  While  I  agree  that  network  efficiency 
claims  may  t*  more  credible  if  they  are  endorsed 
by  health  plans  {see  Remarks  of  Mary  lx>u  Stepioe 
before  the  Practicing  Law  Institute.  June  17-20. 
1994)  we  are  often  presented  with  situations  of 
"dueling"  affidavits,  in  which  case  other  evidence 
must  be  present  to  support  such  claims. 
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State  of  New  Jersey,  with  its  onice  and 
principal  place  of  bu.siness  located  at 
450  Oberlin  Ave..  S.,  in  the  City  of 
Lakewood,  State  of  New  Jersey, 
(b)  Proposed  respondent  Scott 
Chinery  is  an  officer  of  said  corporation. 
He  formulates,  diref:ts,  and  controls  the 
policies,  acts,  and  practices  of  said 
corporation,  and  his  principal  place  of 
business  is  located  at  the  above  stated 
address. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  any  further  pro(  edural  steps: 

(b)  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  facts  or  conclusion  of  law; 

(c)  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  conte.st  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  ail  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  ber.ome 
part  of  the  public  ref:ord  in  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  aa.~epted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  rei:ord  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  ac<;eptance  of  the 
Agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admis.sion  by  the  proposed 
respondents  of  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  complaint 
here  attached,  or  that  propo«^>d 
respondents  have  engaged  in  any  other 
unlawful  conduct. 

6.  This  Agreement  contemplates  that,  • 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the" 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
c;onfceming  the  following  Order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respert  thereto.  When  so 


entered,  the  Order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  to  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  u.sed  in  cx)nstruing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  Agreement  may  be  u.sed  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  i.ssued, 
they  will  be  required  to  file  one  or  more 
compliaiK^e  reports  showing  they.have 
fully  complied  with  the  Order.  Propose<i 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

8.  If  it  is  accepted  by  the  Commission, 
this  Agreement  constitutes  a  full 
settlement  between  the  Commission  and 
proposed  respondents  as  to  the 
activities  alleged  in  the  complaint  to 
have  constituted  violations  of  the 
Federal  Trade  Commission  Act  and 
which  occurred  prior  to  the  date  of 
entry  of  the  Order.  As  to  those  adivities 
alleged  in  the  complaint,  and  which 
oa;urred  prior  to  the  date  of  entry  of  the 
Order,  the  Commission  hereby  releases 
the  proposed  respondents  from  all  other 
further  liability  to  the  Commission. 

Order 

For  purpo.ses  of  this  Order  the 
following  definitions  apply:    • 

A.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analysus,^  • 
research,  studies,  or  other  evidenc-e, 
based  on  the  expertise  of  profession.-il.s 
in  the  relevant  area  that  has  been 
conducted  and  evaluated  in  an  objeciivK 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  by 
others  in  the  profession  to  yield 
acxurate  and  reliable  results. 

B.  "Substantially  similar  product" 
shall  mean  any  product  that  is 
substantially  .similar  in  composition,  in 
terms  of  the  types  of  ingredients  that  it 
contains,  or  posses.ses  substantially 
similar  properties. 


I 

It  is  ordered  That  respondents,  L&S 
Research  Corporation,  a  corporation,  its 
successors  and  assigns,  and  Scott 
Chinery.  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
labeling,  advertising,  promotion, 
offering  for  sale.  sale,  or  distribution  of 
the  product  component  of  Cybergencis 
Total  Body  Building  System. 
Cybergencis  for  Hard  Gainers,  or  any 
substantially  similar  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 

A.  Any  such  product  component 
causes  a  user  of  such  product  to  achieve 
greater  or  more  rapid  loss  of  fat  or  gain 
of  muscle  than  a  non-user  of  such 
product;  or 

B.  Any  such  product  component 
works  for  all  users. 

II 

It  is  further  ordered  That  respondents. 
L&S  Research  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  Scott  Chinery,  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  Cybergenics  Mega-Fat 
Burner  Tablet  (also  known  as  Super  Fat- 
Loss  Tablet)  (referred  to  herein  as 
Cybergenics  Mega-Fat  Burner  Tablet],  or 
the  product  component  of  Cybertrim, 
Cybergenics  QuickTrim.  or  any 
substantially  similar  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 

A.  Ally  such  product  component  or 
Cybergenics  Mega-Fat  Burner  Tablet 
causes  a  user  of  such  product  to 
maintain  weight  loss  longer  than  a  non- 
user  of  such  product;  or 

B.  Any  such  product  component  or 
Cybergenics  Mega-Fat  Burner  Tablet 
provides  a  benefit  to  a  maturing  person 
who  uses  such  product  which  causes 
that  person  to  lose  more  weight  than  a 
non-user  of  such  product. 

Ill 

It  is  further  ordered  That  respondents. 
L&S  Research  Corporation,  a 


corporation-,  its  successors  and  assigns, 
and  Scott  Chinery,  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  Cybergenics  Mega-Fat 
Burner  Tablet,  or  the  product 
component  of  Cybergenics  Total  Body 
Building  System.  Cybergenics  for  Hard 
Gainers.  Cybertrim,  Cybergenics 
QuickTrim.  or  any  substantially  similar 
product,  (do  forthwith  cease  and  desist 
from  representing,  directly  or  by 
implication,  contrary  to  fact,  that 
scientific  evidence  demonstrates  that: 

A.  Any  such  product  intended  for 
body  building  causes  a  user  to  lose  more 
fat  or  gain  more  muscle  than  a  non-user 
of  such  product;  or 

B.  Any  such  product  intended  for 
weight  or  fat  loss  causes  a  user  to  lose 
more  fat  or  weight  than  a  non-user  of 
such  product. 

IV 

It  is  further  ordered  That  respondents. 
L&S  Research  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  Scott  Chinery.  individually  and  as 
an  officer  of  said  corporation  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that:    . 

A.  Any  such  product  or  program 
causes,  assists,  or  enables  a  user  to  lose 
or  control  weight  or  fat  loss,  or  maintain 
weight  or  fat  loss,  or  to  suppress  hunger 
or  appetite; 

B.  Any  such  product  or  program 
causes,  assists,  or  enables  a  user  to 
achieve  muscle  gain  or  development; 

C.  Any  such  product  or  program 
works  for  all  users; 

D.  Chromium  picolinate  in  any  such 
product,  or  used  in  conjunction  with 
any  such  program,  builds  muscle, 
reduces  fat,  or  lowers  cholesterol;  or 

E.  Any  such  product  or  program 
intended  for  body  building,  weight  loss, 
or  fat  loss  is  more  effective  than  other 
products  or  programs  intended  for 
similar  purposes;  unless,  at  the  time  of 
making  such  representation, 
respondents  possess  and  rely  upon 
cornpetent  and  reliable  scientific 


evidence  that  substantiates  the 
representation. 

V 

It  is  further  ordered  That  respondents, 
L&S  Research  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  Scott  Chinery.  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  devic»,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  any  product  or  program 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  any  endorsement  (as 
"endorsement"  is  defined  in  16  CFR 
§  255.0(b)),  including  "before"  and 
"after"  pictures)  of  a  product  or  program 
represents  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product  or  program,  unless 
at  the  time  of  making  such 
representation,  the  representation  is 
true,  and  respondents  possess  and  rely 
upon  competent  and  reliable  evidence, 
which  when  appropriate  must  be 
competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation,  provided,  however, 
respondents  may  use  such 
endorsements,  including  accurate 
"before"  and  "after"  pictures,  if  the 
statements  or  depictions  that  comprise 
the  endorsements  are  true  and  accurate, 
and  if  respondents  disclose  clearly  and 
prominently  and  in  close  proximity  to 
the  endorsement  what  the  generally 
expected  performance  would  be  in  the 
depicted  circumstances  or  the  limited 
applicability  of  the  endorser's 
experience  to  what  consumers  may 
generally  expect  to  achieve,  that  is.  that 
consumers  should  not  expect  to 
experience  similar  results. 

VI- 

It  is  further  ordered  That  respondents. 
L&S  Research  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  Scott  Chinery,  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  program 
in  or  affecting  commerce,  as 
"commerce"  is^  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting. 
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in  any  manner,  di^«clly 
implication,  that 

A.  Any  such  pi4>duct 
new  or  unique;  or 

B.  The  ease  of 


required  by,  any 
program  intended 
if  achieving  the 
depends  on 
exercising. 

VI! 


ulse  of.  or  lack  of  effort 
sbch  product  or 

for  weight  or  fat  ioss 
advertised  results 
adher  ng  to  a  specin!  diet  or 


ft  is  further  ordired 
lAS  Research  Cor  >oraf 


corporation,  its 
and  Scott  Chinery 
an  officer  of  said 
respondents' 
and  employees 
corporation, 
other  device,  in 
manufacturing, 
promotion,  offering 
distribution  of  an) 
in  or  affecting 
"commerce"  is  de 
Trade  Commissior 
cease  and  desist 


sutxessors  < 


in  any  manner, 
implication,  the  ^^.. 
results,  conclusior  s 
of  any  test  or  stud] 


That  respondents, 
ion,  a 

and  assigns, 
individually  and  as 
dorporation,and 
agen  s,  representatives, 

directly  or  through  any 
subsi  liary,  division,  or 
o^ection  with  the 
ing,  advertising, 
for  sale,  sale,  or 
product  or  program 
corrtmerce,  as 

ined  in  the  Federal 
Act,  do  forthwith 
misrepresenting, 
dirjactly  or  by 
cqntents,  validity, 
or  interpretations 


lal«l 


fr)m 


VIII 


•  orde  vd 


wsp*  ind 


t  ie : 
'  hund]  ed 


Si  ch 


It  is  further 
(5)  business  days 
of  this  Order. 
Corporation,  or  its 
assigns,  shall  pay 
million  four 
dollars  ($1,430,00( 
States  Treasury, 
by  cashier's  check 
made  payable  to 
Treasury.  In  the 
payment,  which 
more  than  ten  (10) 
date  of  payment 
roquired  to  be  gi 

A.  Respondent 
as  computed  undei 
which  shall  accrue 
balance  from  the  d^ 
the  date  the  balanc^ 

B.  Individual 
Chinery  shall 
unpaid  balance  an< 

C.  The  Commi 
balance  of  the 
Irrevocable  Standb  i 
which  has  been 
as  security  for  the 
herein. 

No  portion  of  the 
described  shall  be 
any  fine,  penahy, 
assessment  against 
respect  to  the  acts 
ere  the  subiect  of 
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or  by 

or  program  is 


That  within  five 
the  date  of  service 
ent  LAS  Research 
successors  and 
sum  of  one 
Fifty  thousand 
.00)  to  the  United 

payment  shall  be 
ar  certified  check 
United  States 
of  default  of 
continues  for 
days  beyond  the  due 
without  any  notice 
to  the  respondents: 
II  also  pay  interest 
28U.S.C.  §1961, 
on  the  unpaid 
lie  of  default  until 
is  fully  paid; 
Scott 
iable  for  the  full 
interest;  and 
may  draw  the 
due  on  the 
Letter  of  Credit, 
by  respondent 
dayment  provided  for 


tllB 

evsnt 
d<  fault 


aitd 
ivei 
s  >a 


res )ondent 
become 


ission 


payr  >ent 


pr(  vided  I 


payment  herein 
I  eemed  a  payment  of 
or  punitive 

respondents  with 
a  nd  practices  which 
til  e  Complaint  and 


which  occurred  prior  to  issuance  of  the 
Order. 

IX 

It  is  further  ordered  That  the  corporate 
respondent  L&S  Research  Corporation 
shall  for  five  (5)  years  following  the 
service  of  this  Order,  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  change  in  the  corporate 
respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  In  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  the  Order,  or 
of  any  change  in  the  position  and 
responsibilities  of  the  individual 
re.spondent  Scott  Chinery  In  regard  to 
LAS  Research  Corporation  or  any 
subsidiary  of  which  he  Is  an  officer.  The 
expiration  of  the  notice  provisions  of 
this  part  shall  not  affect  any  other 
obligation  arising  out  of  this  Order.  In 
addition,  respondents  shall  require,  as  a 
condition  precedent  to  the  closing  of  the 
sale  or  other  disposition  of  L&S 
Research  Corporation  or  the  right  to  the 
use  of  the  name  Cybergenics  or  to 
market  any  of  the  products  in  its 
product  line,  that  the  acquiring  party 
file  with  the  Commission,  prior  to  the 
closing  of  such  sale  or  other  disposition, 
a  written  agreement  to  be  bound  by  the 
provisions  of  this  Order. 


Trade  Commission  for  inspection  and 


It  is  further  ordered  That  the 
individual  respondent  Scott  Chinery 
promptly  notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  a  new  business  or  employment.  In 
addition,  for  a  period  of  five  (5)  years 
from  the  date  of  service  of  this  Order, 
the  individual  respondent  shall 
promptly  notify  the  Commission  of  each 
affiliation  with  a  new  business  or 
employment.  Each  such  notice  shall 
include  the  individual  respondent's 
new  business  address  and  a  statement  of 
the  business  or  employment  in  which 
the  respondent  is  newly  engaged  as  well 
as  a  description  of  respondent's  duties 
and  responsibilities  in  connection  with 
the  business  or  employment.  The 
expiration  of  the  notice  provisions  of 
this  part  shall  not  affect  any  other 
obligation  arising  under  this  Order. 

XI 

It  is  further  ordered  That  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  succes.sors 
or  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Feileral 


copying: 

A.  All  materials  that  were  relied  upon 
In  disseminating  such  representation; 
and" 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers.     . 

XU 

ft  is  further  ordered  That  respondent 
L&S  Research  Corporation  shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  respondent's  current 
principals,  officers,  directors  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order; 

B.  For  a  period  of  five  (5)  years  from 
the  date  of  entry  of  this  Order,  provide 
a  copy  of  this  Order  to  each  of 
respondent's  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  and  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order  who  are  associated 
with  respondent  or  any  subsidiary, 
successor,  or  assign,  within  three  (3) 
days  after  the  person  assumes  his  or  her 
position;  and  that  respondent  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
Order. 

XUI  .  -      . 

ft  is  further  ordered  That  the 
respondents  herein  shall  within  sixty 
(60)  days  after  service  upon  ihera  of  this 
Order,  and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  this 
Order.  • 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  L&S 
Research  Corporation  and  Scott 
Chinery. 

The  proposed  consent  order  has  been 
plaoai  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 


withdraw  from  tiie  agreement  or  make 
final  the  agreement's  propost^d  order. 

Body  Building  Products 

The  Commission's  complaint  charges 
that  the  respondents  deceptively 
advertised  Cybergenics  Total  Body 
Building  System  and  Cybergenics  tor 
Hard  Gainers,  two  body  building 
products.  According  to  the  complaint, 
the  respondents'  advertisements  made 
false  and/or  unsubstantiated 
representations  that  either  or  both  body 
building  products:  (1)  cause  users  to 
lose  more  body  fat  and  gain  more 
muscle  thamion-users;  (2)  cause  users 
to  lose.bcdy  fat  and  gain  muscle  more 
rapidly  than  non-users;  (3)  cause  users 
to  gain  more  muscle  than  users  of  other 
body  building  products;  (4)  have  been 
demonstrated  by  scientific  research  to 
cau.se  u.sers  to  gain  more  musde  than 
non-users;  (5)  work  for  all  people;  and 
(6)  are  new  and  unique. 

Weight  -Loss  Products 

The  Commission's  complaint  slso 
charges  that  the  respondents 
deceptively  advertised  there  weight  loss 
products,  Cybergenics  CyberTrim, 
Cybergenics  Mega-Fat  Burner,  and 
Cybergenics  QuickTrim.  According  To 
the  complaint,  the  respondents* 
advertisements  made  false  and/or 
unsubstantiated  representations  that  one 
or  more  of  the  wright  loss  products:  (1) 
cause  users  to  lose  body  fat  and  weight 
more  rapidly  than  non-users;  (2)  cause 
users  to  lose  weight  and  lose  or  bum 
more  body  fat  than  non-users;  (3)  cause 
users  to  lose  more  body  fat  and  weight 
than  users  of  all  other  weight  loss 
products;  (4)  cause  users  to  lose  weight 
more  rapidly  than  the  users  of  all  other 
weifjht  loss  products;  (5)  are  superior  to 
other  appetite  suppressants;  (6) 
suppress  hunger  and  the  biochem)j;al 
message  stimulated  by  the  catabolism  of 
fat;  (7)  cause  users  to  gain  more  muscle 
than  non-users;  (8)  contain  an 
ingredient,  chromium  picolin,?te,  that 
has  been  clinically  proven  to  reduce  fct 
and  lower  cholesterol;  (9)  are  new  and 
unique;  (10)  cause  users  to  maintain 
weight  loss  longer  than  non-u,ser>;;  (11) 
fa  use  maturing  women  to  lose  more 
weight  than  non-users  of  the  product; 
(12)  are  easy  to  use;  and  (13)  have  been 
demonstrated  by  scientific  evidence  to 
raiise  users  to  lose  more  fat  and  weight, 
and  to  gain  more  muscle,  than  non- 
users. 

Use  of  Tustiinor.ials 

The  Commission's  complaint  also 
•  barges  that  statements  and  depictions, 
ini  luding  ••before"  and  •'after'  pictures, 
in  the  respondents'  advertisements  for 
th«*ir  body  building  and  weight  loss 


products,  represent  that  the  testimonials 
from  consumers  who  use  the  advertised 
product  reflect  the  typical  or  ordinary 
experiervce  of  members  of  the  public 
who  use  the  products.  According  to  the 
complaint,  the  respondents  did  not  have 
a  reasonable  basis  for  this 
representation. 

In  addition,  the  complaint  alleges  that 
the  use  of  a  picture  of  a  man  in  an 
advertisement  for  Cybergenics  Total 
Body  Building  System  "before"  and 
"after"  he  used  the  prodi.»ct  for  six 
months  is  felse  and  misleading.  The 
man  pictured  in  the  advertisement, 
according  to  the  complaint,  was  a 
champion  body  builder  prior  to  the  time 
when  the  "before"  picture  was  taken 
and,  therefore,  is  not  typical  of  users  of 
the  product,  and  his  results  as  shown  in 
the  "'after"  picture  are  not  typical  of  the 
experience  of  ordinary  members  of  the 
public  who  use  the  product. 


Proposed  Order 

Part  I  of  the  proposed  order  prohibits 
representations  that  the  product 
component  of  either  of  the  body 
building  products  named  in  the 
complaint,  or  any  substantially  similar 
product: 

( 1 )  causes  u.sers  to  achieve  greater  or 
more  rapid  loss  of  fat  or  gain  of  muscle 
than  non-users  of  the  prodtnrt;  or 

(2)  works  for  all  users. 

Part  II  of  the  proposed  order  prohibits 
representations  that  the  product 
component  of  any  of  the  three  weight 
loss  products  named  in  the  complaint, 
or  any  substantially  similar  product: 

(1)  causes  u.sers  to  maintain  weight 
loss  longer  than  non-users;  or 

(2)  causes  maturing  women  to  lose 
more  weight  then  non-users. 

Part  m  prohibits  respondents  from 
representing  that  scientific  evidence 
establishes  that  the  product  component 
of  any  of  the  body  building  and  weight 
loss  products  named  in  the  complaint 
causes  users  to  lose  more  fat  or  weight, 
or.gains  more  muscle,  than  non-users. 

Part  IV  requires  the  respondents  to 
cease  frgm  making  a  number  of 
representations  about  any  product  or 
program  unless  they  have  substantiation 
fxinsisting  of  competent  and  reliable 
scientific  evidence.  The  claims  that  are 
prohibited  unless  substantiated  are  as 
follows: 

(1)  that  any  product  or  program 
causes  or  assists  users  to  lose  fat  or 
weight  or  to  maintain  weight  loss,  or 
suppres.ses  hunger  or  appetite; 

(2)  that  any  prcxluct  or  program 
t:;iuses  or  assists  in  mus<:le  gain  or 
development; 

(3)  that  any  product  or  program  works 
for  all  i»s»ws; 


(4)  that  chromium  pict)Iinate  in  any 
product  or  used  in  conjunction  with  any 
program  builds  muscle,  reduces  fat,  or 
lowers  cholesterol;  and 

(5)  that  any  product  or  program 
intended  for  body  building,  weight  loss. 
or  fat  loss  is  more  effective  than  other 
products  or  programs  intended  for 
similar  purposes. 

Part  V  of  the  proposed  order  rcj^juires 
respondents  to  have  substantiation. 
whii:h  when  appropriate  must  cxmsist  of 
competent  and  reliable  scientific 
evidence,  few  believing  that 
endorsements,  including  "before"  and 
"after"  pictures,  represent  the  typical  or 
ordinary  experien«:e  of  users  of  any 
product  or  program.  However,  the 
respondents  may  use  any  endorsement 
if  they  discHose  clearly  and  prominently 
in  close  proxitnity  to  the  endorsement 
what  the  generally  expected 
performance  would  be  in  the  depirtwi 
circumstances,  or  that  consumers 
should  not  expect  to  achieve  results 
similar  to  those  of  the  endorser. 

Part  VI  prohibits  the  respondents  from 
misrepresenting  that  any  product  or 
program  is  new  or  unique,  or  that  any 
product  or  program  intencied  for  weight 
loss  is  easy  to  use  if  achieving  the 
advertised  results  requires  a  special  di»t 
or  exercise. 

Part  Vn  requires  the  respondents  tu 
«:ease  misrepresenting  the  contents, 
validity,  or  results  of  any  study  in 
connection  with  the  marketing  or  any 
product  or  program. 

Part  VIII  requires  the  respondents  to 
pay  $1,450,000  to  the  United  States 
Treasury  and  provides  that  none  of  thi^ 
amount  is  deemed  to  be  a  fine,  p«>nidty, 
or  punitive  assessment. 

The  remaining  provisions  are 
standard  record  keeping  and  reporting 
provisions  designed  to  ensure  that  the 
respondents  remain  in  ct)mpliance  with 
the  other  provisions  of  the  ord>:r. 

The  purpose  of  this  analysis  is  to 
facilitate  public  cxiniment  on  the 
proposed  order,  and  it  is  not  inlended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  w,iy  their  terms. 
I>onald  S.  aark, 
^fH  n'ttiry. 

Concurring  SlafemenI  of  Commissroner 
Mary  L  Azcuenaga  in  L&S  Research 
Corporation,  File  No.  912-3004 

The  (>)mniisbion  ha<i  strring  avidcrnf 
.supp*jrting  fhf  central  8Ht>j;a«mns  in  this 
complaint,  and  I  have  voteci  to  art  trpt  fhf 
tonsrnt  .ngri«ijM>nt  for  pubiic  atmrnf-nl  In 
my  vif  w,  however,  the  comptaini  should  r.trt 
a\\v^  that  the  maintenance  tiaim  lor  Mi-gw- 
F-'iit  Burner  and  the  n»«turii^  wonu;n  wcigitt 
loss  duim  for  Quic  kTrim  wrtc  false.  I  am 
indiii.-c!  to  b.-!ii-vL"  that  thr  claims  an-  f.il'^i- 
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\a\ 


\eve  I 


th(se 


but  I  would  prefer  to 
corroborating  evidenci  t 
finding  reason  to  bel 
FTC  Act  has  been  vi^ 
available  information 
is  no  evidence  that 
-seems  to  me  more  a 
they  are  unsubstanti 

In  addition,  the 
allegations  seem 
evidence.  The  compla 
weight  loss  claim  for 
of  QuickTrim  is  false 
same  claim  for  all 
unsubstantiated.  Yet 
indicating  t%t  the  wi 
more  likely  to  be  false 
than  for  users  genera 

I  therefore  do  not 
the  e.xtent  that  the 
Mega-Fat  Burner  and 
weight  loss  claim  for 
to  be  false,  not  u 


ve  some 

of  falsity  before    - 
that  Section  5  of  the 
olbted.  Because  the 
ihows  only  that  there 
claims  are  true,  it 
ppfropriate  to  allege  that 
at;d. 
Qui  :kTrim  weight  loss 
inconsistent  in  light  of  the 
nt  alleges  that  the 
itiaturing  women  users 
I  ut  alleges  that  the 
of  QuickTrim  is 
have  no  evidence 
eight  loss  claims  are  any 

for  maturing  women 
11^. 

SI)  pfxjrt  the  complaint  to 
mai  ntenance  claim  for 
I  he  maturing  women 
uickTrim  are  alleged 
nsubstantiated. 


I  usei  s 


ve  I 


jFR  Doc.  94-18259  Fil  ;d  7-26-94;  8:45  am) 
BILUNG  C006  67S0-01-M 


[File  No.  941  0075] 


Revco  D.S.,  Inc.; 
Agreement  Witti  Ai^alysi 

Comment 


AGENCY:  Federal  Tride 
ACTION:  Proposed  cqnsent 


SUMMARY:  In  settlen  ent  of  alleged 
violations  of  federa  law  prohibiting 
unfair  acts  and  prac  tices  and  unfair 
methods  of  competi  tion,  this  consent 
agreement.  accepte(  subject  to  Final 
Commission  appro\al.  w^ould  require. 


among  other  things 


drugstore  chain  to  c  ivest.  within  one 


year  of  the  order,  to 


Pioposed 


Consent 
is  to  Aid  Public 


Commission, 
agreement. 


a  Ohio-based 


a  Commission 


approved  acquirer,  itl  assets  related  to 
the  retail  sale  of  pre  scription  drugs  in 
either  the  responde  it's  store  or  in  the 
acquired  Hook-Sup  jRx  (HSI)  retail  store 
in  each  of  three  geo  jraphic  areas,  and  to 
complete  the  divest  ture  within  one 
year.  If  not  complef ;  in  that  period  of 
time,  the  order  would  require  the 
respondent  to  consi  nt  to  the 
appointment  of  a  tr  istee  to  divest  the 
assets.  In  addition,  he  proposed 
consent  agreement  vould  require  the 
respondent  to  obtai  i  prior  Commission 
approval,  for  ten  ye  irs.  before  acquiring 
any  similar  busines;  interest  in  any  of 
the  three  specified  I  owns. 
'  DATES:  Comments  r  lust  be-received  on 
or  before  Septembe  26, 1994. 
ADDRESSES:  Commt  nts  should  be 
directed  to  FTC/Oflice  of  the  Secretary, 
Room  159.  6th  St.  a  id  Pa.  Ave..  N.VV.. 
Washington.  DC.  2C580. 
FOR  FURTHER  INFORD  ATION  CONTACT: 
Laura  Wilkinson  or  Ann  Malester,  FTC/ 
S-2224,  Washington,  DC  20580.  (202) 
226-2830  or  326-21  82. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  contairwng  a  consent 
order  to  divest,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  matter  of  Revco  D.S..  Inc.,  a 
corporation.  File  No.  941-0075. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  of  all  of  the  voting  stock  of 
Hook  SupeRx,  Inc.  ("HSI"),  by  Revco 
D.S.,  Inc.  ("Revco"),  and  it  is  now 
appearing  that  Revco,  hereinafter 
sometimes  referred  to  as  "Proposed 
Respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  order 
( "Agreement")  to  divest  certain  assets, 
and  to  cease  and  desist  from  making 
certain  acquisitions,  and  providing  for 
certain  other  relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent,  by  its  duty 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Revco  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  the  virtue 
of  the  laws  of  the  State  of  Delaware  with 
its  office  and  principal  place  of  business 
located  at  1925  Enterprise  Parkway. 
Twinsburg,  Ohio  44087. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

a.  any  further  procedural  steps; 

b.  the  requirement  that  the 
Commission's  decision  contain  a  - 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
Proposed  Respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision, 
containing  the  following  Order  to  divest 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
Proposed  Respondent's  address  as^ 
stated  in  this  Agreement  shall  constitute 
service.  Proposed  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  services.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  Respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
Respondent  understands  that  once  the  - 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  Order.  Proposed 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 


violation  of  the  Order  after  it  becomes 
final; 

Order 

I 

It  is  ordered  That,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Revco"  n>eans  Revco  D.S..  Iim:..  its 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Revco,  and  their  respective  diretrtors, 
officers,  employees,  agents, 
representatives,  and  their  respective 
successors  and  assigns. 

B.  "Commission"  means  the  Federal 
Trade  Commission. 

C.  "Acquisition"  means  the 
acquisition  of  all  the  voting  stork  of 
Hook-SupeRx,  Inc.  ("HSI*")  by 
Re.spondent  Revco. 

D.  "A(  qi.'irer"  means  the  party  or 
parties  to  whom  Respondent  Revco 
divests  the  assets  herein  ordered  to  be 
dive-i^ted. 

E.  "Prescription  drugs'*  means  ethical 
drugs  available  at  retail  only  by 
prescription. 

F.  "HSI  Pharmacy  Bu.siness"  means 
HSI's  business  of  selling  prescription 
dnigs  at  any  of  the  retail  stores  listed  in  . 
Paragraph  I.(J).  of  this  Order,  but  does 
not  include  HSI's  business  of  selling 
other  products  in  those  retail  stores. 

G.  "HSI  Phamiacy  Assets"  means  ail 
assets  constituting  the  HSI  Pharm-tcy 
Business,  excluding  those  assets 
pertaining  (o  the  Hook,  SupeRx.  and 
Brooks  trade  names,  trade  dress,  trade 
marks  and  service  mark.s,  and  to  Revco's 
proprietary  point  of  .sale  equipment  or 
its  PAL*^'  system,  and  inclading  but  not 
limited  to: 

1.  Leases,  8t  the  Acquirer's  option; 

2.  zoning  approvals  and  registrotions, 
at  the  Acquirer's  option; 

3.  books,  records,  manuals,  and 
operations  reports  relating  to  the  liSl 
Pharmacy  Business,  but  only  if  the 
divestiture  is  to  an  A<;quirar  that  does 
not  already  operate  a  pharmacy  in  any 
location; 

4.  inventory  instruction,  or,  at  tlH! 
Acquirer's  option,  lists  of  stock  keeping 
unit.s  ("SKUs"),  i.e.,  all  fonns;  package 
sizes  and  otlier  units  in  which 
prescription  drugs  are  said  and  wWr.h 
are  ust^  iri  records  of  sales  and- 
inventories; 

5.  lists  of  all  prescription  dnjg 
customers,  including  but  not  limited  to 
third  party  insurers,  including  all  files 
of  names,  addresses,.8nd  telephone 
numbers  of  the  individual  customer 
contacts,  the  unit  and  dollar  amounts  of 
sales,  by  product,  to  each  customer,  and 
store  nrcfit  and  loss  statement(s); 

6.  all  names  and  addresses  of 
prsscriptioo  drug  manufacturers  and 
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distributors  that  supply  or  have 
supplied  HSI  within  the  six  months 
preceding  the  date  this  Order  becomes 
final;  and 

7.  goodwill,  tangible  and  intangible, 
Utilized  in  the  sale  of  prescription 
drugs. 

H.  "Revco  Pharmacy  Business"  means 
Revco's  business  of  selling  prescription 
drugs  at  any  of  the  retail  stores  listed  in 
Paragraph  I.(J).  of  this  Order,  but  does 
not  include  Revco's  business  of  selling 
other  products  in  those  retail  stores. 

I.  "Revco  Pharmacy  Assets"  means  all 
assets  constituting  the  Revco  Pharmacy 
Business,  excluding  those  assets 
pertaining  to  the  Revco  trade  names, 
trade  dress,  trade  marks  and  servic-e 
marks,  and  to  Revco's  proprietary  point 
of  sale  equipment  or  its  PAL"^  system, 
and  including  but  not  limited  to; 

1.  Leases,  at  the  Acquirer's  option; 

2.  zoning  approvals  and  ro};istratiorts, 
at  the  Acquirer's  option; 

3.  books,  records,  manuals,  and 
operations  reports,  relating  to  the  Revco 
Pharmacy  Business.  1>ut  only  if  the 
divestiture  is  toan  Acquirer  that  docs 
not  already  operate  a  pharm.ncy  in  any 
locjation; 

4.  inventory  instruction,  or,  at  the 
Acquirer's  option.  lists  of  SKUs.  i.e.,  .-,11 
forms,  packflge  sizes  and  other  units  in 
which  pre.^cription  drugs  are  sold  and 
vAuch  are  used  in  records  of  sales  and 
inventories; 

5.  lists  of  all  prescription  drug 
customers,  including  but  hot  Hrnifed  to 
third  party  in.'jurers,  including  ,?ll  filths 
of  names,  addresses,  and  telephone 
numbers  of  the  individual  customer 
contacts,  the  unit  and  dollar  amounts  of 
sales,  by  product,  to  e.->ch  cTi.stomKr,  and 
siorti  nrofit  and  loss  s-t3tcmen?(?); 

6.  all  names  and  addresses  of     ■ 
prescription  drug  manufactun-rs  and 
distributors  that  supply  or  have 
supplied  Revco  within  the  six  months 
preceding  the  date  Xhh  Order  becomes 
final;  and 

7.  goodwill,  tangible  and  intangible, 
utilized  in  the  sale  of  prescription 
drugs. 

J.  "Ascets  To  Be  Divested"  means 
either  the  HSI  Phannac^  Assets  or  the 
Revco  Pharmacj'  Assets  constituting  the 
HSI  Pharmacy  Business  or  tbo  Revco 
Pharmacy  Business  in  the  fonowi:ig 
cities  or  towns: 

1.  Covington,  Virginia; 

2.  Marion,  Virginia;  and 

3.  Radford.  Virginia. 
K.  "Competitiveness,  viability  and 

marketability"  of  the  Assets  To  Be 
Divested  mean  that  Respondent  shall 
tx)ntinue  the  operation  of  the  Assets  To 
Be  Divested  in  the  ordinary  course  of 
business  without  material  change  or 
alteration  that  would  adversely  affect 


the  value  or  goodwill  of  the  As.seLs  To 
Be  Divested. 

11 


//  is  further  ordcr*^  That: 

A.  Respondent  shall  divest,  absohitety 
and  in  good  faith,  within  twelve  (12) 
months  of  the  date  this  Order  befomf^ 
final,  the  Assets  To  Be  Divested. 

B.  Respondent  shall  divest  the  Assets 
To  Be  Divested  only  to  an  ecquirer  or 
acquirers  that  receive  the  prior  apprrwd 
of  the  Commission  and  only  in  r\ 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  of  the  Assets  To  Be  Divested 
is  to  en.sure  the  continued  use  of  the 
Assets  To  Be  Dix'ested  as  ongoing  viable 
pharmacies  engaged  in  the  same 
businesses  in  which  the  Assets  To  Be 
Divested  are  presently  employed  and  to 
remedy  the  lessening  of  c-ompetifion 
rjsulting  from  the  arquLsition  as  atl(!g«.>d 
in  the  Commission's  complaint. 

C.  Pending  divestiture  of  the  Assets 
To  Be  Divested,  Respondent  shall  take 
such  actions  as  are  necessary  to 
maintain  the  competitiveness,  viobility 
and  marketability  of  tho  Assets  To  Be 
Divested  and  to  prevent  the  destruction, 
removal,  wasting,  deterioration,  or 
impairment  of  any  A.ssets  To  Be 
Divested  ext^pt  for  ordinary  we.nr  and 
tear. 

D.  If  a  divestiture  includes  a  lease  of 
physical  .space,  a.nd  if  pursuant  to  that 
lease  Respond'.'nt  through  default  of  the 
le.^se  or  otherwise  regains  po&ssAJon  of 
th*;  spare.  Respondent  must  notify  the 
Commission  of  .iuch  rtiposses.sion 
within  thirty  (.30)  days  and  must 
redive.st  such  asset.s  or  interest  pursu.jiit 
to  Paragraph  II  of  this  Order  within  six 
(6)  months  of  such  n?possessioii.  If 
Respondent  has  not  redive^ted  such 
assets  or  interest  pursuant  to  Paragraph 
11  cf  this  Order  within  .six  (6)  moiiliis  of 
such  repos-sjission.  the  provisions  of 
Paragraph  III  shall  apply  to  t])esc  assets. 

HI 

//  ishirtht:r  ordered  That: 
A.  !t  Respor?dpnt  has  not  divf-^trd. 
absolutely  and  in  good  Taith  and  with 
the  Commission's  prior  approval,  the    ■ 
Assets  To  Be  Divested  within  twelvi? 
(12)  months  of  the  date  this  Order 
b«?comes  final,  the  Commission  mny 
appoint  a  trur.tee  to  divest  the  Assuts  To 
Be  Divested.  In  the  event  the 
Commission  or  the  Attorney  C«n»pr.-il 
brings  an  action  pursuant  to  §  5(1)  of  the 
Federal  Trade  Commi.s.sion  Act,  15 
U.S.C.  §  45(1).  or  any  other  statute 
enforced  by  the  Commission, 
Respondent  shall  consent  to  the 
appointment  of  a  trustee  in  such  at.lion 
Neither  the  appointment  of  a  trustee  nor 
a  derision  not  to  appoint  a  tnistiv  undi^r 
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icn 


the 


tri  stee 


this  Paragraph  shall 
Commission  or  the 
from  seeking  civil 
relief  available  to  it 
appointed  trustee, 
the  Federal  Trade 
any  other  statute  en 
Commission,  for  an 
Respondent  to  com 
B.  If  a  trustee  is  a 
Commission  or  a 
Paragraph  III.A.  of 
Respondent  shall 
following  terms  and 
regarding  the  trustee  i 
authority,  and 

1.  The  Commissi 
trustee,  subject  to 
Respondent,  which 
unreasonably  wi 
shall  be  a  person 
expertise  in  acqu 
divestitures.  If 
opposed,  in  writing 
reasons  for  opposin 
any  proposed  truste^ 
days  after  notice  by 
Commission  to 
identity  of  any 
Respondent  shall  be 
consented  to  the  se 
proposed  trustee. 

2.  Subject  to  the 
Commission,  the 
exclusive  power  an^ 
the  Assets  To  Be  Di 

3.  Within  ten  (10) 
appointment  of  the 
shall  execute  a  trust 
subject  to  the  prior 
Commission  and 
appointed  trustee, 
to  the  trustee  all  rig 
necessary  to  permit 
the  divestiture  requ 

4.  The  trustee  sn 
months  from  the  da 
approves  the  trust 
in  Paragraph  IIl.B  3 
divestiture,  which 
prior  approval  of 
however,  at  the  end 
period  the  trustee 
of  divestiture  or  bel 
can  be  achieved 
time,  the  divestiturt 
extended  by  the 
case  of  a  court -a 
court. 

5.  The  trustee  sh 
complete  access  to 
records,  and  faciliti 
Assets  To  Be 
relevant  informatio 
reasonably  request, 
develop  such  fi 
information  as  such 
reasonably  request 
with  the  trustee 


preclude  the 
,  Cttomey  General 
(nalties  or  any  other 
including  a  court- 
pursuant  to  §5(1)  of 
Cpmmission  Act,  or 
breed  by  the 
failure  by 
I  ly  with  this  Order, 
pointed  by  the 
coUrt  pursuant  to 

Order, 
c(tnsent  to  the 
conditions 
s  powers,  duties, 
resp{|nsibilities: 

shall  select  the 
consent  of 
:onsent  shall  not  be 
thhpld.  The  trustee 

experience  and 
isilionsand 
Resp  indent  has  not 
including  the 
,  the  selection  of 
within  ten  (10) 
the  staff  of  the 
Res[  ondent  of  the 


prop  3sed  trustee, 

deemed  to  have 
Ifection  of  the 


p  nor  J 
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approval  of  the 
shall  have  the 
authority  to  divest 
ested. 
days  after 
rustee.  Respondent 
agreement  that, 
pproval  of  the 
the  case  of  a  court- 
the  court,  transfers 
ts  and  powers 
the  trustee  to  effect 
red  by  this  Order. 
1  have  twelve  (12) 
e  the  Commission 
reement  described 
0  accomplish  the 
11  be  subject  to  the 
Commission.  If, 
of  the  twelve-month 

submitted  a  plan 
eves  that  divestiture 
in  a  reasonable 
period  may  be 
ission,  or  in  the 
trustee  by  the 


a; 


sia 


th  ■ 


h  IS 


wit  1 


Conm 
ppo  nted 


1  have  full  and 
personnel,  books. 
I  IS  related  to  the 
Di  vested,  or  to  any  other 
as  the  trustee  may 
Respondent  shall 

1  or  other 
trustee  may 
^d  shall  cooperate 
Re:  pondent  shall  take 


no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  divestiture 
caused  by  Respondent  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission  subject  to  Respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  or  acquirers  as  set 
out  in  Paragraph  II  of  this  Order. 
Provided,  however,  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquirer,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquirer,  the  trustee  shall  divest  to 
the  acquirer  or  acquirers  selected  by 
Respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Respondent,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  are  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Respondent  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Assets  To  Be  Divested. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  and  Respondent 
shall  either  defend  against  such  claims 
or  pay  the  trustee's  expenses,  including 
all  reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for.  or  defense  of  any 
such  claim,  whether  or  not  resulting  in 
any  liability,  except  to  the  extent  that 
such  liabilities.  los.ses.  damages,  claims, 
or  expenses  result  from  misfeasance. 


gross  negligence,  willful  or  wanton  acts, 
or  bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
Order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Assets  To  Be  Divested. 

12.  The  trustee  shall  report  in  writing 
to  Respondent  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

It  is  further  ordered  That,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final.  Respondent  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise:  (A)  Acquire  any  stock,  share 
capital,  equity,  leasehold  or  other 
interest  in  any  concern,  corporate  or 
non-corporate,  presently  engaged  in,  or 
within  the  six  months  preceding  such 
acquisition  engaged  in,  the  business  of 
selling  prescription  drugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I.  (J),  of  this  Order; 
or  (B)  Acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for),  the  business  of  selling 
prescription  drugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I.(J).  of  this  Order 
from  any  concern,  corporate  or  non- 
corporate, presently  engaged  in  or 
within  the  six  months  preceding  such 
acquisition  engaged  in,  the  business  of 
selling  prescription  drugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I.(J).  of  this  Order. 
Provided,  however,  that  these 
prohibitions  shall  not  relate  to  the 
construction  of  new  facilities. 

V 

It  is  further  ordered  That : 
A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
Respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II.  and  III.  of 
this  Order,  Respondent  shall  submit  to  - 
the  Commission  a  verified  v\Titten 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  intends  to  comply, 
is  complying,  and  has  complied  with 


those  provisions.  Respondent  shall 
include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraphs  II  and  III  of  the  Order, 
including  a  description  of  all 
substantive  contacts  or  negotiations  for 
the  divestiture  and  the  identity  of  all 
parties  contacted.  Respondent  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning 
.   dive.stiture. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  thereafter 
for  the  next  nine  (9)  years  on  the 
anniversary  of  the  date  this  Order 
became  final,  and  at  such  other  times  as 
the  Commission  may  require. 
Respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  complying 
with  Paragraph  IV.  of  this  Order. 

VI 

//  is  further  ordered  That  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  .such 
as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  thexreation  or 
dis,solution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

VII 

It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  Respondent 
shnll  permit  any  duly  authorized 
rf  presentative  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books.  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Re.spondent  relating  to  any  matters 
contained  in  this  consent  order;  and 

B.  Upon  five  (5)  days  notice  to- 
Respondent,  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
Respondent,  who  may  have  counsel 
present,  regarding  such  matters. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted 
provisionally  an  agreement  containing  a 
propo.sed  Consent  Order  from  Revco 
D.S.,  Inc.  (■■"Revco")  under  which  Revco 


would  divest  pharmacy  assets  in  three 
(3)  geographic  locations  where  if  faces 
limited  competition.  Revco  operates  the 
Revco  chain  of  drug  stores. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  March  31,  1994  Revco  and  Hook- 
SupeRx,  Inc.  ("HSI")  executed  an 
Agreement  and  Plan  or  Merger 
providing  for  the  acquisition  by  Revco 
of  all  ofthe  voting  securities  of  HSI.  The 
proposed  complaint  alleges  that  the 
proposed  acquisition,  if  consummated, 
would  constitute  a  violation  of  Section 
7  of  the  Clayton  Act,  as  amended,  1 5 
U.S.C.  §  18.  and  Section  5  of  the  FTC 
Act,  as  amended,  15  U.S.C.  §45,  in  the 
market  for  the  sale  of  prescription  drugs 
in  retail  stores  in  the  following  towns: 
Covington,  Virginia;  Marion,  Virginia; 
and  Radford,  Virginia  (hereinafter 
"relevant  geographic  area").  The 
proposed  Consent  Order  would  remedy 
the  alleged  violation  by  maintaining  the 
current  number  of  competitors  in  the 
relevant  geographic  areas  where  Revco 
and  HSI  are  direct  competitors  and 
where  they  face  limited  competition. 

The  proposed  Consent  Order  provides 
that  within  one  (1 )  year  of  the  Order 
becoming  final,  Revco  shall  dive.st  all 
assets  related  to  the  retail  sale  of 
prescription  drugs  in  Revco  or  HSI  retail 
stores  in  the  relevant  geographic  areas. 
The  divestiture  ofthe  Revco  or  HSI 
pharmacy  business  in  the  relevant 
geographic  areas  shall  be  made  only  to 
an  acquirer  or  acquirers  that  receive 
prior  approval  ofthe  Commission  and 
only  in  a  manner  that  receives  the  prior 
approval  ofthe  Commission.  The  a.s.sets 
shall  be  divested  to  an  eligible  acquirer 
or  acquirers  that  will  operate  a 
pharmacy  business  in  the  relevant 
geographic  areas.  Eligible  acquirers  in 
each  relevant  geographic  area  include, 
but  are  not  limited  to:  owners  of  retail 
stores  that  currently  do  not  operate  a 
pharmacy  in  that  relevant  geographic 
area;  persons  previously  employed  by 
Revco  or  HSI;  or  persons  who  will  open 
a  new  retail  store.  In  the  event  that 
Revco  has  not  divested  the  Revco  or  HSI 
pharmacy  assets  in  the  relevant  areas  in 
one  (1)  year,  the  proposed  Consent 
Order  provides  that  Revco  shall  consent 
to  the  appointment  by  the  Commission 
of  a  trustee  to  divest  the  pharmacy 
assets. 


Under  the  provisions  of  the  Consent 
Order,  Revco  is  also  required  lo  provide 
to  the  Commission  a  report  of  its 
compliance  with  the  divestiture 
provisions  ofthe  Order  witKSn  sixty  (60) 
days  following  the  date  this  Order  " 
becomes  final,  and  every  sixty  (60)  days 
thereafter  until  Revco  has  completely 
divested  its  interest  in  assets  relatedio 
the  retail  sale  of  prescription  drugs  in 
the  relevant  geographic  areas.  The 
proposed  Order  will  also  prohibit 
Revco,  for  a  period  often  (10)  vears, 
from  acquiring,  without  Federal  Trade 
Commission  approval,  any  slock  in  any 
concern  engaged  in  the  business  of 
selling  pre.scription  drugs  at  retail  in  the 
relevant  geographic  areas  or  any  assets 
used  for  the  business  of  selling 
prescription  drugs  at  retail  in  the 
relevant  geographic  areas. 

One  year  from  the  date  the  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years.  Revco  will  be 
required  to  provide  to  the  Commission 
a  report  of  its  compliance  with  the 
Consent  Order.  The  Consent  Order  also 
requires  Revco  to  notify  the  Commission 
at  least  thirty  (30)  day  prior  to  any 
change  in  the  structure  of  Revco 
resulting  in  the  emergence  of  a 
successor. 

The  purpose  of  this  analysis  is  tu 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Or^ler  or  to 
modify  in  any  way  their  terms 
Donald  S.  Clark. 
.S"((Tf'/f;n'. 
IFR  Doc.  94-18260  Filed  7-26-W  8  ,Ji  „ni| 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALT,H  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Recommendations  for  Civilian 
Communities  Near  Chemical  Weapons 
Depots:  Guidelines  for  Medical 
Preparedness 

AGENCY:  Centers  for  Disease  Control  i.nd 
Prevention  (CDC),  Public  Health 
Service,  HHS. 

ACTION:  Request  for  comment. 

SUMMARY:  The  National  Center  for 
Environmental  Health,  CDC,  is 
recommending  minimum  standards  for 
prehospital  and  hospital  emerpency 
medical  services'  readiness  in 
communities  near  the  eight  locations 
where  the  U.S.  stockpile  of  leth.'il 
chemical  weapons  is  stored. 
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DATES:  Conmaents  mist  be  received  on 
or  before  August  26,  1994. 
ADDRESSES:  Caouoei:  t&  may  be  mailed  to 
Director,  National  Center  for 
Environmental  Heal^.  (NCEHJ.  CDC. 
4770  Buioid  Highwsi'  NE..  Mailstop 
F29,  Atlanta.  GA  30341-3724. 
FOR  FUATHER  iNFOAKUTXM  CONTACT: 
Linda  W.  Aode^'son.  LihieC  Special 
Programs  Group.  NJCEH.  CDC.  4770 
Buford  H^hway  NE^  Mailstop  F29. 
Atlanta,  CA  30341-3  724.  telephone 
(404)488-7071. 

SUPPLEMENTARY  INFOI IMATION:  CDC 
Recommendations  fc  r Civilian 
Communities  Near  C  aeraicai  Weapons 
Depots:  Guidelines  for  Medical 
Preparedness. 

I.  Executire  Summaj  y 

In  1985,  Congress  i  nandated  that 
unitary  chemical  wa  fare  agents  be 
destroyed  in  such  a  ipanner  as  to 
provide  niaximura  protection  for  the 
environment,  the  public,  and  personnel 
involved  in  destroyii  ig  the  agents.  The 
National  Center  for  {  nvironoKntal 
Health  (NCEHi  Cent  jrs  for  Disease 
Control  aad  Prevent!  an  (CDC),  was 
delegated  review  and  oversight 
responsibility  for  an;  Department  of  the 
Army  (DA)  plans  to  (  ispose  of  or 
transport  chemicai  m  eapons  (Public 
Law  91-121  and  91-Ml.  Armed  Forces 
Appropriation  Auth<  rization  of  1970 
and  1971J. 

As  part  of  its  ongoing  efforts  to 
improve  medical  pre  laredness  within 
the  medical  sector  ol  c 
communities  surroui  iding  chemical 
agent  depots.  CDC  b<  s  developed  the 
following  medical  preparedness  and 
response  guidelines, 
represent  minimum  standards  of 
medical  preparednes  s  for  civilian 
communities  that  mi  >ht  be  exposed  to 
chemical  warfare  agt  nts  during  the 
incineration  or  .stora]  :e 
guidelines  were  de\'t  loped  in 
cooperation  with  a  p  mel  of  recognized 
experts  in  the  fields  )f  emergency 
medicine,  disaster  pi  eparedness. 
nursing,  chemicai  wi  rfare  preparedness, 
and  the  prehospital  *  niergency  medical 
system. 

IL  Background 

In  1985.Congre.';s 
unitary  chemical  vva 
destroyed  in  such  a 
provide  maximum  p 
environment,  the 
personnel  involved 
agents.  This  mandate 
defmed  in  the  Depar 
(DOD)  Authorization 
Law  99-145.  Consistent 
to  promcrtethe  most 
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safe  method  of  destroying  cheoucal 
agents,  the  National  Research  Council 
determined  that  incineration  is  the  best 
method  for  disposing  of  the  wBapons(l). 
In  1988,  The  Authorization  Act  was 
amended  to  permit  DA  to  set  up  a 
prototype  incineration  facility  on 
Johnston  Island  in  the  Pacific  in  order 
to  verify  the  safety  of  such  an  operation. 
To  date,  more  than  700,000  pounds  of 
chemical  agent  have  been  safely 
incinerated  there. 

NCEH,  CDC.  was  delegated  the 
responsibility  of  reviewing  and 
overseeing  any  DA  plans  to  dispose  of 
or  transport  chemical  weapons  (Public 
Law  91-121  and  91-441.  Armed  Forces 
Appropriation  Authorization  of  1970 
and  1971).  In  addition,  an  interagency 
agreement  between  CDC  and  DA 
requires  CDC  to  provide  technical 
assistance  to  the  DA  in  protecting  the 
public  health  in  neartjy  communities 
during  the  destruction  of  unitary 
chemical  agents  and  weapon  systems. 

Currently,  large  quantities  oi  chemical 
warfare  agents  are  stored  in  ei^ 
facilities  in  the  continental  United 
States.  These  chemical  stockpiles 
consist  primarily  of  nerve  agents, 
mustard  agents,  or  a  combination  of 
both.  In  Tooele.  Utah,  constniclion  of 
the  chemical  agent  incinerator  is  now 
complete,  and  destruction  of  the 
weapons  and  chemicals  in  this  depot  is 
scheduled  to  begin  in  Spring  of  1995.  To 
improve  the  ability  of  local  health  care 
personnel  to  handle  emergencies  related 
to  a  chemical  agent  release.  CDC  has 
presented  medical  preparedness  courses 
to  civilian  medical  personnel  on  sites 
adjacent  to  the  eight  chemical  weapons 
depots  on  13  occasions.  Emergency 
physicians,  nurses,  internists,  surgeons, 
hospital  administrators,  and  prehospital 
emergency  fiaedical  responders  have 
attended  these  courses. 

As  part  of  its  ongoing  efforts  to 
improve  medical  readiness  in  civilian 
conuDunities  surrounding  chemical 
agent  depots.  CDC  developed  medical 
preparedness  and  response  guidelines. 
These  guidelines  represent  minimum 
standards  for  medical  preparedness  in 
civilian  communities  that  might  be 
inadvertently  exposed  to  chemical 
warfare  agents  during  the  incineration 
or  storage  process.  These  guidelines 
were  developed  in  cooperatioQ  with  a 
working  group  of  recognized  experts  in 
the  fields  of  emergency  medidne. 
disaster  preparedness,  nursing, 
chemical  stockpile  emeiigency 
preparedness,  and  prehospital 
emergency  medical  systems.  These 
guidelines  do  not  supersede  current 
medical  and  public  health  practices  and 
requirements  (ag.,  precautions  for 
handling  bodily  fluids). 


The  following  recommendaftioas  for 
civilian  commimity  response  to  the 
release  of  a  chemical  agent  are  divided 
into  prehospital  and  hospital.  The 
reconunendatioos  are  designed  to 
ensure  high  qiiality  medical 
preparedness  for  chemical  agent 
emergencies.  Appendix  A  is  a  summary 
of  important  questions  to  ask  when 
evaluating  medical  preparedness  in  the 
civilian  prehospital  and  ho^ital 
environments.  The  prehospital 
environment  encompasses  all  areas 
outside  both  the  installation  boundaries 
and  the  ho^tal  grounds.  People 
potentially  affected  in  the  prehospital 
environment  include  the  graieral  public, 
and  first  responders.  First  responders 
include  police,  sheriff's,  and  Are 
department  pra-sonnel,  hazardous 
materials  response  teams,  and  medical 
response  teams  (including  emergency 
m«iical  techniciass.  paramedics,  and 
any  other  medically-trained  personne4 
responding  to  the  site  of  injury  with  the 
ambulance  teams).  The  hospital 
environment  includes  primariiy  the 
emergency  department  but  encompasses 
outside  areas  which  might  be  used  for 
triage  and  decontamination  and  other 
hospital  departments  which  might 
support  the  hospital's  response. 

TIL  Recommendations  for  Prehospital 
Medical  Preparedness 

•  integrate  all  local  medical 
emergency  response  plans  related  to  the 
release  of  a  chemical  agent  into  the 
overall  State  or  local  disasto*  response 
plan. 

•  Provide  protective  equipment  for  all 
members  of  the  local  medical  response 
team. 

•  Trainmembersof  the  local  medical 
response  team  in  these  measures: 

— Prevention  of  secondary 

contamination  fipom  chemically 

exposed  patients. 
— Decontamination  procedures. 
— Evaluation  of  the  medical  needs  of 

chemically  exposed  patients. 
— Treatment  of  large  groups  of  patients. 
— Transportation  of  victims  to  a  medical 

facility. 

1.  Personal  Protective  Equipment  IPPE^ 

Chemical  protective  clothing  and 
respiratory  protection  enable  responders 
to  care  for  patients  exposed  to  ti^micals 
while  protecting  themselves  from 
secondary  contamination. 

•  Ensure  that  such  equipment 
protects  the  skin,  eyes,  and  respiratory 
tracts  of  the  emergency  responders. 

•  Use  DA  battlftdress  overgarments 
(BDOs)  and  portable  air-purifyirig 
respirators  {PAPRs)  mh^  an  organic 
vapor cajlndge  to  pirotect  civilians  bom 
chemical  wariare  ageats.  BDOs  can  be 


used  for  up  to  24  hours  in  an  agent- 
contaminated  environment  at  levels  of 
up  to  10  grams  of  agent  per  square  meter 
of  surface  area.  Notwithstanding  this 
recommendation,  however,  civilian 
emergency  responders  should  use  the 
equipment  with  which  they  are  most 
familiar,  providing  that  the  equipment 
used  is  at  least  as  protective  as  the 
above  CDC  recommendations. 

•  Train  personnel  required  to  use 
personal  protective  equipment  when 
responding  to  chemical  agent-related 
emergencies  in  accordance  with  the 
guidelines  published  by  the 
Occupational  Safety  and  Health 
AdminLstration  (OSHA). 

2.  First  Bespondf^rs 

•  Ensure  that  all  persons  (e.g., 
medics,  paramedics,  fire  fighters,  or 
medical  personnel)  designated  by  the 
State  or  local  disaster  plans  as  members 
of  the  initial  medical  team  that  responds 
to  a  chemical  warfare  agent  release  have 
the  appropriate  level  of  PPE  and  are 
trained  in  its  proper  use  (2). 

•  Ensure  that  equipment  of  first 
responders  is  adequately  maintained 
and  available  at  all  times. 

•  Schedule  regular  drills  and  training 
sessions  designed  to  maintain  first 
responders'  familiarity  with  equipment 
into  State  and  local  disaster  plans. 

3.  The  Public    "  . 


decontamination  prevents  secondary 
contamination  and  chemical  injury  to 
medical  and  rescue  personniel. 
Acceptable  decontamination  guidelines 
for  persons  who  may  possibly  have  been 
exposed  to  chemical  warfare  agents  are 
published  by  FEMA  and  DA  (3.4). 

•  Decontamination  of  patients  can  be 
achieved  by  mechanically  removing, 
diluting,  absorbing,  or  neutralizing  the 
chemical  agent. 

•  Decontaminate  all  persons  who  may 
possibly  have  been  contaminated  with  a 
chemical  warfare  agent  before  they  are 
transported  to  a  hospital. 

•  Decontamination  substances- should 
be  readily  available.  Suitable 
decontamination  substances  include 
.soap,  water,  and  5%  hypochlorite. 

•  To  protect  the  environment,  include 
in  State  and  local  disaster  plans  a 
method  for  containing  and  disposing  of 
contaminated  runoff.  CDC  does  not 
recommend  establishing  fixed 
decontamination  units  in  prehospital 
areas  because  ofthe  expense  and 
inflexibility  of  such  units. 


CDC  does  not  recommend  distributing 
PPE  (e.g.,  gas  masks  or  protective  suits) 
to  the  public.  In  the  unlikely  event  that 
a  chemical  agent  release  threatens  the 
civilian  population  adjacent  to  a 
military  facility,  CDC  recommends  the 
following  graded  emergency  response; 

•  Evacuate  the  population  at  risk  in 
accordance  with  State  or  local  disaster 
management  guidelines.  If  no  local 
guidelines  exist,  follow  the  Federal 
Emergency  Management  Agency 
(FEMA)  and  DA  joint  guidelines  for 
evacuating  civilian  populations  " 
threatened  by  chemical  warfare  aeents 
(3). 

•  Follow  FEMA  and  DA 
recommendations  for  sheltering  the 
population  in  place  (e.g.,  keep  people  in 
their  homes,  institutions,  or  places  of 
business  and  seal  windows  and  doors 
from  an  external  vapor  threat)  if  it  is  not 
practical  to  evacuate  the  population  (3). 

4.  Decontamination 

Decontamination  is  the  careful  and 
sy.stematic  removal  of  hazardous 
substances  from  victims,  equipment, 
and  the  environment.  Transporting 
contaminated  patients  exposes 
emergency  response  personnel  to 
chemical  warfare  agents  and 
contaminates  rescue  vehicles.  Proper 


5.  Level  of  Medical  Preparedness 
Training 

'  At  a  mwimum,  train  persons 
designated  as  prehospital  medical 
responders  in  evaluating  patients 
exposed  to  chemical  warfare  agents, 
managing  patients'  airways  (excluding 
intubation),  transporting  patients,  and 
decontaminating  patients. 

•  Train  prehospital  responders  who 
have  been  designated  in  State  or  local 
disaster  plans  to  operate  in 
environments  contaminated  by  a 
chemical  warfare  agent  in  the  proper 
use  of  PPE  in  accordance  with  OSHA 
guidelines  (2). 

•  Ensure  that,  at  a  minimum, 
physicians  who  have  been  designated  in 
State  and  local  disaster  plans  to  provide 
medical  supervision  for  prehospital 
emergency  responders  and  medical  care 
for  victims  of  a  chemical  agent  release 
receive  specialized  training  through 
continuing  education  in  the  emergency 
response  areas  specified  for  prehospital 
responders. 

6.  Patient  Triage 

•  The  basic  premise  of  patient  triage, 
to  provide  maximum  benefit  to  the 
greatest  number  of  victims,  is  of  utmost 
importance  during  a  mass-casualty 
event  involving  chemical  agents. 

•  Have  the  most  experienced 
responder  conduct  triage  operations. 

•  Base  decisions  regarding  patient 
triage  on  local  resources,  the  extent  of 
patient  contamination,  the  type  of 
chemical  warfare  agent  to  which  the 
patient  is  exposed,  the  patient's  clinical 


status,  and  the  likelihood  of  additinnni 
traumatic  injuries. 

7.  Public  Information 

•  Inform  the  public  appropriately, 
accurately,  and  rapidly  about  chemical 
agent  exposures  that  have  or  may  have 
occurred. 

•  E.stablish.  through  the  local 
emergency  medical  .services  (EMS)  mid 
hospital  community,  a  coordinated 
public  information  policy  for  chemical 
emergencies. 

•  Contact  local  and  regional  news 
media  in  advance  to  establish  an 
accurate  and  rapid  way  of  disseminating 
critical  information  to  the  public 
concerning  a  chemical  agent  emergencv. 

•  Ensure  that  hospital  and  EMS 
personnel  coordinate  their  plans  to 
provide  public  information  with  the 
plans  of  those  who  have  overall 
responsibility  for  emer'genty  rei^ponse. 

8.  Communication 

Medical  personnel  must  have  access 
to  the  emergency  communication 
network  24  hours  a  day.  Such  a  network 
should  link  the  chemical  agent  depot, 
local  and  regional  EMS,  and  all 
potential  receiving  hospitals. 

•  Have  medical  personnel 
demonstrate  the  ability  to  access  the 
emergency  communications  network 
during  any  evaluation  of  preparedness 
for  a  chemical  warfare  release  into 
civilian  communities. 

•  Ensure  that  the  hospitals" 
emergency  communications  system 
allows  hospital  personnel  to  verify 
rapidly  whether  a  chemical  warfare 
agent  release  has  occurred. 

9.  Transporting  Exposed  Victims 

•  Coordinate  the  transportation  of 
chemical  agent-exposed  victims  with 
the  overall  disaster  response  plan,  and 
include  a  method  for  tracking 
transported  patients  during  an 
emergency  response. 

•  Transport  patients  only  aher  thev 
have  been  properiy  decontaminated.' 

•  Transport  decontaminated  patients 
to  medical  facilities  (e.g.,  hospitals, 
clinics,  and  urgent  care  centers). 

•  Formal  agwements  such  as 
memorandums  of  understanding 
(MOUs)  between  organizations  that 
transport  patients  and  the  medical 
facilities  that  receive  them  must  be  part 
ofthe  planning  process.  Medical 
facilities  designated  to  receive  should  be 
capable  of  evaluating  and  managing 
patients  exposed  to  chemical  agents  as 
described  later  in  the  hospital  section 
(Section  IV)  of  this  document. 

•  Base  decisions  regarding  urgent  and 
emergency  transfers  of  decontaminated 
patients  on  the  capabilities  of  the 
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•  Train  medical  staff  designated  by 
the  hospital  disaster  plan  to  perform 
triage  during  an  emergency  related  to 
chemical  warfare  agents  to  recognize  the 
physical  signs  and  symptoms  of  patients 
who  have  been  exposed  to  such  agents. 

•  Base  modifications  to  patient  triage 
procedures  on  the  extent  of  patient 
contamination,  the  type  of  chemical 
warfare  agent  to  which  the  patient  has 
been  exposed,  the  patient's  clinical 
status,  and  the  possibility  of  additional 
traumatic  injuries.  Priorities  for  medical 
treatment  of  patients  should  be 
determined  by  the  most  appropriately 
trained  and  experienced  medical 
professional. 

3.  Security 

•  Address  issues  related  to  emergency 
department  security  during  disasters  in 
the  hospital  disaster  plan. 

•  Restrict  access  to  the  hospital  to 
prevent  contaminated  patients  from 
entering  the  hospital.  During  a  chemical 
agent  release,  security  personnel  should 
direct  all  patients  to  enter  the  hospital 
only  through  the  triage  area. 

4.  Decontamination 

•  Decontaminate  all  persons  who  may 
have  been  contaminated  with  a 
chemical  warfare  agent.  Proper 
decontamination  prevents  secondary 
contamination  and  chemical  injury  to 
medical  and  rescue  personnel. 
Acceptable  decontamination  guidelines 
for  persons  exposed  to  chemical  warfare 
agents  are  published  by  FEM.\  and  DA 
(3.4). 

•  Have  decontamination  substances 
readily  available.  Suitable 
decontamination  substances  include 
soap,  water,  and  5%  hypochlorite. 

•  In  the  hospital  disaster  plan,  detail 
a  method  for  catching  contaminated 
runoff  from  patients  whether 
decontamination  is  dene  inside  or 
outside  the  hospital. 

•  y4f  a  m/ni/num,  be  capable  of 
decontaminating  at  least  one  . 
nonambulatory  patient. 

•  During  and  after  chemical  agent 
releases  that  cause  mass  casualties, 
decontaminate  patients  outdoors. 
Having  indoor  decontamination 
facilities  does  not  obviate  a  hospital's 
need  to  have  plans  for  decontaminating 
patients  outdoors  during  mass  casualty 
situations. 

•  Design  hospital  disaster  plans, 
keeping  in  mind  the  possibility  of 
integrating  local  emergency  response 
resources.  Such  resources  could  include 
hazardous  materials  emergency 
response  teams  or  portable 
decontamination  vehicles  or  facilities. 

•  In  cold  weather^  set  up  temporary 
shelters  and  heaters  to  protect  patients 


from  extreme  environmental  conditions 
when  undergoing  decontamination 
outdoors. 

•  Have  in  place  a  method  of 
controlling  the  flow  of  air  in  the 
decontamination  area  to  prevent  such 
air  from  contaminating  other  areas  of 
the  hospital. 

•  Set  up  a  system  to  allow  medical 
personnel  in  the  decontamination  area 
to  be  in  continuous  communication 
with  other  medical  personnel  in  the 
emergency  department. 

5.  Personal  Protective  Equipment  (PPE) 

Chemical  protective  clothing  and 
respiratory  protection  enable  re-^ponders 
to  care  for  chemically  exposed  patients 
while  protecting  themselves  from 
secondary  contamination.  This 
equipment  must  protect  the  skin,  eyes, 
and  respiratory  tracts  of  the  responders. 

•  Use  DA  BDOs  and  PAPRs  with 
organic  vapor  cartridges  to  protect 
civilian  personnel  against  chemical 
warfare  agents.  The  EDO  can  be  used  in 
an  agent-contaminated  environment  for 
up  to  24  hours  at  contamination  levels 
of  up  to  10  grams  of  agent  per  square 
meter  of  surface  area. 

•  Have  hospital  personnel  foUoiv 
Environmental  Protection  Agency  (EPA) 
and  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  guidelines 
when  managing  patients  exposed  to 
unknown  chemicals. 

•  Have  hospital  emergency 
responders  use  the  equipment  with 
which  they  are  most  familiar,  providing 
that  such  equipment  is  at  least  as 
protective  as  the  equipment 
recommended  by  CDC. 

•  Train  response  personnel  to  use 
PPE  when  responding  to  a  chemical 
agent  emergency  according  to  OSHA 
guidelines  (2). 

6.  Level  of  Training 

•  Train  medical  staff  designated  by 
the  hospital  disaster  plan  to  provide 
direct  patient  care  during  a  chemical 
warfare  agent  emergency  to  a  level  of 
medical  preparedness  that  allows  them 
to  assess,  decontaminate,  and  manage 
the  treatment  of  victims  of  chemical 
warfare  agent  releases. 

•  Medical  staff  who  are  required  to 
wear  decontamination  attire  in 
decontamination  procedures  must 
receive  training  in  the  use  of  PPE 
according  to  OSHA  regulations  (2-4). 

7.  Transportation  of  Patients  to  Other 
Medical  Facilities 

•  Have  prearranged  written 
agreements  with  those  medical  facilKies 
that  agree  to  aooept  patients  who  are 
exposed  to  military  chemical  agents. 


•  Do  not  transfer  patients  without 
notifying  the  hospital  and  having  the 
patient  accepted  by  a  physician 

•  Have  standardized  forms  availahFe 
to  record  patient  information  and 
management  status. 

8.  Specific  Antidotes 

•  Have  decontaminating  solutions 
available  in  the  emergency  department. 
If  nerve  agents  are  stored  adjacent  to  the 
civilian  community,  have  atropine  in 
multiple-dose  units  available  in  the 
emergency  department  and  in  the 
hospital  pharmacy.  In  addition,  have  the 
hospital  pharmacy  stock  atropine  and 
pralidoxime  in  sufficient  quantities  to 
cope  with  the  anticipated  number  of 
patients  who  could  be  managed  by  that 
facility  in  response  to  a  chemical 
warfare  agent  release.  Atropine  and 
pralidoxime  should  be  administered 
intravenously  in  the  emergency 
environment. 

9.  Hospital  Disaster  Plan 

•  Include  plans  for  providing  medical 
care  for  pvitients  exposed  to  chemical 
agents  in  the  hospitals  disaster  plan. 

•  Hove  in  place  a  method  for  using 
the  emergency  communication  system 
so  that  reports  of  a  chemical  warfare 
agent  rel^se  can  be  verified  rapidly. 
Also  include  provisions  fo  coordinate 
activities  with  State  and  local  disaster 
plans  for  mass  decontamination. 

•  Include  in  disaster  drills  scenarios 
in  which  patients  have  become  exposed 
to  chemical  warfare  agents. 

•  Use  the  hospital  quality  assuranf;e 
program  to  review  disaster  drills  and 
decontamination  procedures  and  to 
assist  in  maintaining  the  professional 
skills  of  hospital  personnel  necessary  to 
treat  the  effects  of  exposure  fo  .i 
r  hi^mical  warfare  agent. 


JO.  Tertiary  Hospitals 

A  tertiary  receiving  hospjfal  is  a 
hospital  that  receives  referrals  from 
primary  receiving  hospitals.  Additional 
services  such  as  bum  care,  psychiatric 
service,  and  toxicologic  consuh.ition  are 
availoble  at  the  level  of  care. 

•  Ensure  that  tertiary  hospitals 
de.signated  by  State  or  local  disinter 
p!;.'iis  to  provide  care  for  persons 
exposed  to  chemical  warfare  agents 
liave,  at  a  minimum,  emergency 
response  capabilities  similar  to  those  of 
the  primary  receiving  hospital. 

•  Ensure  that  tertiary  hospitals 
coordinate  their  disaster  plans  with 
State  and  local  disa.s1er  plans  for  mass 
decontamination  of  perscms  exposed  to 
chemical  warfare  agents. 
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Dat»;d:|uly  21.1994. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Muno<iemfnt 
and  Opurutions.  Centers  for  Diseasf:  l^ontroi 
nnd  Prevention  {llDCl 

Appendix  A  Stunmary  of  Important  Medica) 
Preparedness  Consideratiops  for 
('ommuRities  Surrocmdtag  Chemical  Aj^enl 
Stockpiles 

1.  Do  the  communities  that  surround 

chemical  warfare  agent  ilepofs  have  a 
disaster  plan  that  details  the  role  of  the 
prehospital  and  hospital  meditoil 
conmiunity  during  a  t.hemical  warfare 
agent  emergency? 

2.  If  medical  personnel  are  designated  to  treat 

chemical  warfare  agent  casualties,  do 
they  have  adequate  training  to  mi«t 
minimal  standards  for  evaluating, 
decontaminating,  and  treating  victims  of 
i»  chemical  warfore  agent  reieitse? 


3.  Do  medical  personnel  who  are  designated 

by  State,  local,  and  hospital  disaster 
plans  to  use  PPE  in  response  to  an 
emergency  related  to  chemical  warfare 
agents  have  the  necessary  OSHA  level  of 
training  to  use  these  devices  effectively 
and  safely? 

4.  If  the  local  disaster  plan  has  (wovisions  to 

evacuate  or  transfer  patients  to  other 
hospitals  for  further  treatment  and 
evaluation,  do  existing  MOlJs  cxtvet  the 
transfer  of  (  hemicatfy  contaminated 
patients? 

5.  Do  hospitals  named  in  the  State  or  local 

disaster  plans  have  an  adequate  stocJipile 
of  antidotes  and  decontamination 
solutions  to  provide  complete  medical 
treatment  to  at  least  one  chemically 
contaminated  patient? 

h  .Are  hospitals  named  in  the  State  or  lo<.al 
disaster  plans  able  fo  decontaminate  at 
least  one  nonambulatory  patient  exposed 
to  chemical  warfare  agent? 

7.  Do  the  disaster  plans  of  hospitals  niimi>il 
to  receive  patients  by  State  and  local 
disaster  plans  haw  specific  provisions 
which  detail  how  they  will  control 
access  to  their  medical  facilities  during 
a  chemical  warfare  agent  emergency? 

8  Are  all  levels  of  the  medical  rommunity 
that  are  designated  by  .State  or  loral 
disaster  plans  to  respond  to  a  chemiful 
warfare  agent  emergency  able  to 
communicate  via  either  the  State  or  Um.»I 
disaster  (Mmmunication  network? 

Appendix  B 

Working  Group  Piiiticip.Mits 

Mr.  L^twrence  Gallagher,  Associate  Dirertor, 
Plant  Technology  and  Management,  Point 
(A)mmittce  on  Accredited  Hospitals 
Organization 
Mr.  Kenneth  Gray,  Fire  Chief,  Confederate 

Trilies  of  the  Umatilla  Indian  Reiiervation 
Mr.  Howard  Kirkwood.  Jr.,  Chief.  E«>ei^enty 
Response  Services,  Oregon  D<!partn»ent  i»f 
Human  Kesourct^s 
Mr  Denzel  Fisher.  Emergency  Pn^parwlness 
Officer.  Headquarters,  Department  of  the 
Army 
John  A.  Grant.  M.D.,  M.P.H.,  Health  im,ii 

Kent  (x)unlv  Health  Department 
Deborah  Kim,  M.S.N..  R.N.,  Trauma 
Owrdinator,  University  of  Utah  ^fedilal 
(>;nler 
Ms.  Laurel  U<  y.  Acting  Chief,  Chemical 
Stockpile  Branch.  Federal  Emergency 
Management  Agency 
Howard  l^evitin,  M.D..  F.A.CE.P.  Emergen y 

Slatf  Physician  St.  Francis  Hospital 
(^irole  A.  Mays,  .M.S..  R.N  ,  C.E;N.,  (  Jii>it.al 

Nurse,  Saint  Joseph  Hospital 
(ijpfain  Jeff  Ry lee.  Hazardous  Materials 
Coordinator  Salt  Lake  City  Fire 
Department 
Miitlhcw  Rice.  M  D.  J.D..  CJhief,  Dep.irtr,M;ni 
of  Emer^^ency  Medicine,  Madigan  Atniy 
Medical  (Center 
Mr  Allen  Short.  He^th  Department 
Emergency  Coordinator.  L'tah  Department 
of  Health 
Yehuda  L.  D.inun,  M.D.,  Direi:tor,  Tin; 
Children's  Medical  Center  of  lsra«-l 
Frederick  Sidell,  M.D.,  finnmamlcr 
U.SAMRICD 
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Ms.  Linda  Anderson 

Programs  Group.  t^CEH 
San  ford  Leffingwell 

Director.  Special 

CDC 
Vernon  N.  Houk.  M 

General.  NCEH. 
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B4LLING  COOC  4163-18-P 


Agricultural  Safet) 
Amendment 


A  notice 
of  fiscal  year  (FY) 
cooperative  agreen^nt 
agricultural  safety 
was  published  in 
on  July  8. 1994  (59 

The  notice  is  amended 


announcing  the  availability 
1 994  funds  for  a 
program  for 
)romotion  systems 
e  Federal  Register 
FR  35124). 

as  follows: 


t!i 


dae 


On  page  35126 
the  heading  "Appl 
and  Deadline,"  firs 
application  due 
before  August  25 

All  other  inform 
requirements  of  tht 
Federal  Register  nq{ 
same. 


f  rst  column,  under 
cation  Submission 
paragraph,  the 
should  read  on  or 
11994. 


Promotion  Systems 


tion  and 
July  8.  1994, 
ice  remain  the 


Dated:  July  21,  199' 
Linda  Rosenstock,  M  D.,  VfP.H 

Director.  National  Ins  itutefi 

Safety  and  Health,  Ce  iters  ft 

and  Prevention  (CDC) 
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Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Generic  Drugs  Advisory  Committee 
With  Dennatologic  Drugs  Advisory 
Committee  Representation 

Date,  time,  and  place.  September  12 
and  13, 1994,  8:30  a.m.,  Parklawn  Bldg.. 
conference  rms.  G,  H,  I,  and  J,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  cohtact  person. 
Open  committee  discussion,  September 
12, 1994,  8:30  a.m.  to  1  p.m.;  open 
public  hearing,  1  p.m.  to  2  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  2  p.m. 
to  5  p.m.;  open  committee  discussion, 
September  13, 1994,  8:30  a.m.  to  1  p.m.; 
open  public  hearing,  1  p.m.  to  2  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  2 
p.m.  to  4  p.m.;  Kimberly  L.  Topper. 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
scientific  and  technical  issues        , 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectrum  of 
human  diseases  and  makes  appropriate 
recommendations  to  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and 
the  Director  of  the  Center  for  Drug 
Evaluation  and  Research.  The 
committee  may  also  review  agency 
sponsored  intramural  and  extramural 
biomedical  research  programs  in 
support  of  FDA's  generic  drugs 
regulatory  responsibilities. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  1, 
1994.  and  submit  a  brief  statement  of 


the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  In  April 
1992.  the  Generic  Drugs  Advisory 
Committee  met  to  consider  methods  for 
documenting  the  bioequivalence  of         ; 
topical  corticosteroids.  Subsequently,     ' 
on  July  1, 1992,  the  Office  of  Generic 
Drugs  issued  a  guidance  document 
entitled  "Iijterim  Guidance  for  Topical 
Corticosteroids:  In  Vivo  Bioequivalence 
and  In  Vitro  Release  Methods."  The 
purpose  of  the  September  1994  meeting 
is  to  reexamine  the  1992  interim 
guidance  in  light  of  new  experimental 
data  and  methods  of  analysis.  On 
September  12, 1994.  the  committee  will 
discuss  the  pharmacodynamic  (i.e., 
vasoconstrictor)  measurement  of 
bioequivalence.  On  September  13, 1994, 
this  topic  will  be  further  discussed 
along  with  other  issues  related  to  the 
documentation  of  equivalence  according 
to  the  interim  guidance.  Discussion  will 
be  limited  to  dermatologic  products  and 
will  not  include  ophthalmic  or  inhaled 
corticosteroid  products.  Also,  on 
September  13, 1994,  there  will  be  a 
review  of  the  current  status  of  topics 
discussed  at  previous  Generic  Drugs 
advisory  committee  meetings. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberatioti.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  th&meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  tiihe  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 


advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subied  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pHblic 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shalf 
be  conducted,  insofar  as  is  practical,  in 
accordajice  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person -who  wi.shes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  acfvance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  on  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  Iwjation  on 
the  day  of  the  meeting. 

Tran<5cripts  of  the  open  portion  of  the  1 
meeting  maybe  requested  in  writing 
from  the  Freedom  of  Information  Office 
(IIFI-35).  Pood  and  Drug 
Adiuinisfration,  rm.  12A-16.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  Working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
TI'B  transcript  may  be  \ie*ied  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rrn.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20657,  approximately  15 
working  days  after  the  meetings  between, 
the  hours  of  9  a.m.  and  4  pan..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notica.is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  July  21.1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commisskmer  for  Operations. 
[FR  Doc  94-18242  Piled  7-26-94;  8:45  am] 
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Nationai  Institutes  of  Health 

National  Center  for  Research 
Resources;  Meeting  of  the  National 
Advisory  Research  Resources  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  nYeeting  of 
the  National  Advisory  Research 
Resources  Council  (NARRC),  National 
Center  for  Resesnch  Resources  (NCRR). 
at  the  National  Institutes  of  Health. 

This  meeting  will  be  open  to  the 
public,  as  indicated  below,  during 
which  time  there  will  be  discussions  on 
administrative  matters  such  as  previous 
meeting  minutes;  the  report  of  the 
Director,  NCRR;  and  review  of  budget 
and  legislative  updates.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  ;?nd 
552b(c)(6).  title  5,  US.C  <'-h\  section 
10(d)  of  Public  Law  92-463,  the  me»}ling 
will  be  closed  to  the  public  as  listed 
below  for  the  review,  disf;ussion  and 
evaluation  of  individual  grant 
applications.  The  eppliGatio.ns  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosu.'*  of  which 
would  constitute  a  c!e8rly  unwarranted 
invasion  of  persona]  priva(.7, 

Nome  of  Committee:  Nationul  Advisory 
Kri.so;Lrch  Resource?  Council. 

Date  of  Meeting:  Septcmtjer  22-23, 1994. 

Place  of  Meeting  NitTi'jnat  tnstitules  of 
Health,  Conference  Room  10,  Bu:!dir<g  3lC. 
9000  Kockviilo  Pike,  B4?tb8sda,  Mary'taiHl 
20892. 

Open:  September 52,  9  a.m.  until  hksss. 

Closed:  Septemb.7r  23,  8  a.m.  until  ;o  a.m. 

Open:  .September  23, 10  a.m.  mtil 
adjoiuT'ment.     • 

M)/ne  of  Committee:  The  Subcommittee  on 
Planning  of  tlw  Natonal  AdvLsi>ry  ReseaiTJi 
Resources  Council. 

Place  ofM'ieiing:  National  institutt-s  of 
Health,  Conference  Rooid  3B41,  Buiiding 
3lC.  9000  Rockville  Pike.  Bfcti«;sda. 
Mar}  land  20S92. 

Open:  .Septembsr  22,  7:30  3  , 11.-8-4  5  a.m. 

Executive  Secretary:  Louise  Ranrn,  Ph.D., 
Deputy  Director,  NaiioBal  Center  for 
ReseartJi  Resources,  Building  t2A,  room 
4011,  Bethesda,  MD  20892.  Telephone:  (301) 
49&^-6G23. 

Ms.  Mauroen  Mylander,  Public  Affairs 
Officer.  NCRR,  Westwood  Building, 
Room  850.  National  bistitutes  of  Health, 
B«lhesda.  Maryland  20892,  (301)  594- 
7938,  will  provide  a  summary  of 
meeting  and  a  roster  of  the  members 
upon  request.  Dr.  Louise  Ramm, 
Executive  Secretary,  NCRR,  Building 
12A,  room  401 1 ,  Natinial  Institutes  of 
Health.  Bethesda.  Maryland  20892, 


(301)  496-6023,  will  furnish  substantive 
program  information  upon  rw]uest,  and 
will  receive  any  comments  pertaining  to 
this  announcement.  Ii>dividuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
inlerpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary,  in  advano;  of  the 
meeting. 

(Oitiiiog  of  Federal  Domestic  Assistance 
Program  Nos.  93  JOtt.  Laboratory  Animal 
Sciences  and  Primate  Research:  93.333. 
Clinical  Research;  93.371.  Biomedical 
Research  T«jchnology;  93.389.  Ri»cart± 
Centers  in  Minority  Institutions;  93.198, 
Biologiral  Models  and  Materials  Rtisearth; 
93.167,  Rf  search  Facilities  Improvement 
Program,  93.214  Extramural  Research 
Facilities  Con.struction  Pro|ects,  93.214 
Extramural  Research  Facilities  Cnnstnirtion 
Projects,  Ndtii)i>(»l  Institutes  of  Health  ) 

Dated:  /uly  20,  1994. 
Susan  K.  Feldman, 
CommiHee  Kionaaement  Officer,  NIH. 
(FR  Do<:.  94-18220  Filed  7- 26-94;  8:45  ami 
BajjNG  COOC  4t4e-at-M 


National  Heart,  Lung,  and  Blood 
InsUtute;  A  Ciosed  rJeeting 

Pursuant  to  SefJtion  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notl«X' 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  nie»::ting: 

Nama  of  SEP:  Evaluation  of  Ischemic  Htwrl 
Disease  in  Womea— Clmical  Centers. 

Date:  August  15-16. 1994. 

Time:  9.30  a.  in. 

P/or.e.  B>?thcsda  Hyatt  Regency,  Bothesula. 
Mai-yland. 

Contact  Penon:  David  M.  Ntonsees.  Jr., 
Ph  L\,  5333  Westb»ird  Avenue,  Room  550, 
Bethe<da,  Maryland  20892,  (303)  594-7450. 

Piirpase/Ager,da:To  review  and  evaluate 
coiita^ct  pmposafs. 

The  meeting  will  be  clofsed  in 
accordance  with  the  provisions  set  forth 
in  .section  352h(c)t4)  and  5.52b(c)(6). 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussion.s  could 
reveal  c-onfidentiai  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  As.si$tancc 
Programs  Ncs,  93.837,  Heart  and  Vascular 
Di.seascs  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseeses  and 
Resources  Research.  National  histitutes  of 
Heahh.) 
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1 


Dated:  July  21. 1994 
Susan  K.  Feldman, 

Committee  Managemeiif  Offn 
[FR  Doc.  94-18223  Fileii 
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National  Heart,  Lun< ,  and  Blood 


Institute;  Meeting  of 


Lung,  and  Blood  Ad/isory  Council 


Pursuant  to  Public 


notice  is  hereby  give:  i  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
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7cer.  NIH. 
7-26-94;  8:45  am] 


the  National  Heart, 


Law  92^63. 


September  1-2, 
Institutes  of 


Advisory  Council  on  > 

1994,  at  the  National 

Health,  9000  Rockviie  Pike,  Building 

31,  Conference  Roon  10,  Bethesda. 

Maryland  20892. 

The  Council  meeti  ig  will  be  open  to 
the  public  on  Septan  ber  1  from  9  a.m. 
to  approximately  3:3  )  p.m.  for 
discussion  of  prograi  i  policies  and 
issues.  Attendance  b  i  the  public  is 
limited  to  space  aval  able. 

In  accordance  wit>  the  provisions  set 
forth  in  sections  552!  •(c)(4)  and 
552b(c)(6).  Title  5.  U  S.C,  section  10(d) 
of  Public  Law  92-46;  i.  the  Council 
meeting  will  be  close  d  to  the  public 
from  approximately  i:30  p.m.  to  recess 
on  September  1  and  rom  8:30  a.m.  to 
adjournment  on  Sept  ember  2  for  the 
review,  discussion  and  evaluation  of 
individual  grant  app  ications.  These 
applications  and  the  discussions  could 
reveal  confidential  tr  jde  secrets  or 
commercial  property  such  as  patentable 
material,  and  personil  information 
concerning  individui  Is  associated  with 
the  applications,  the  disclosure  of 
which  would  constit  ite  a  clearly 
unwarranted  invasio  i  of  personal 
privacy. 

Ms.  Terry  Long,  CI  ief. 
Communications  anc  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Inst  tute,  Building  31, 
Room  4A21,  Nationa  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
(301)  496-4236,  will  arovide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  p  an  to  attend  and 
need  special  assistan  »,  such  as  sign 
language  interpretatii  »n  or  other 
reasonable  accommo  lations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meetii  ig. 

Dr.  Ronald  G.  Gelh  r.  Executive 
Secretary.  National  Y  eart.  Lung,  and 
Blood  Advisory  Coui  cil,  Westwood 
Building,  Room  7A-  7.  National 
Institutes  of  Health,  I  lethesda.  Maryland 
20892.  (301)  594-74;  4,  will  furnish 
substantive  program  nformation. 

(Catalog  of  Federal  Dorr  estic  Assistance 
Program  Nos.  93.837.  H  sart  Vascular  Diseases 
Research;  93.838,  Lung  Diseases  Research; 


and  93.839,  Blood  Diseases  and  Resources 
Research.  National  Institutes  of  Health.) 

Dated;  luly  21, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-18222  Filed  7-26-94;  8:45  ami 

BILLING  CODE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Meeting  of  National 
Advisory  Environment  Health  Sciences 

Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Environmental 
Health  Sciences  Council.  September  12- 
13, 1994,  at  the  National  Institute  of 
Environmental  Health  Sciences, 
Building  101  Conference  Room,  South 
Campus,  Research  Triangle  Park,  North 
Carolina. 

This  meeting  will  be  open  to  the 
public  on  September  12  from  9  a.m.  to 
approximately  3:00  p.m.  for  the  report 
of  the  Director,  NIEHS.  and  for 
discussion  of  the  NIEHS  budget, 
prograrft  policies  and  issues,  recent 
legislation,  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
September  12  from  approximately  3:00 
p.m.  to  recess  and  from  8:30  a.m.  to 
adjournment  on  September  13.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee , 
Management  Officer,  NIEHS.  Bldg.  31. 
Rm.  B1C02.  NIH.  Bethesda.  Md.  20892 
(301)  496-3511.  will  provide  summaries 
of  the  meeting  and  rosters  of  council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Herrell  in  advance  of  the 
meeting.  Dr.  Anne  Sassaman,  Director. 
Division  of  Extramural  Research  and 
Training,  NIEHS,  P.O.  Box  12233. 
Research  Triangle  Park,  North  Carolina 
27709.  (919)  541-7723.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  933.113.  Biological  Response  to 


Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development. 
National  Institutes  of  Health). 

Dated:  )uly  20. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-18221  Filed  7-26-94;  8:45  am] 

BILUNQ  CODE  4140-01-M 


Health  Resources  and  Services 
Administration 

Advisory  Council  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  August  1994: 

NAME:  Advisory  Committee  on  Infant 
Mortality 

DATE  &  TIME:  August  25-26. 1994.      , 
9:00  a.m. 

PLACE:  Barcelo  Washington  Hotel, 
2121  P  Street.  N.W..  Washington,  DC 
20037 

The  meeting  is  open  to  the  public. 

PURPOSE:  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  on  the  following:  Department 
programs  which  are  directed  at  reducing 
infant  mortality  and  improving  the 
health  status  of  pregnant  women  and 
infants;  how  best  to  coordinate  the 
variety  of  Federal,  State,  local  and 
private  programs  and  efforts  that  are 
designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortality;  and  the  implementation  of 
the  Healthy  Start  initiative  and  infant 
mortality  objectives  from  Healthy 
People:  2000:  National  Health 
Promotion  and  Disease  Prevention 
Objectives. 

AGENDA:  Topics  that  will  be 
discussed  include:  Presentation  on 
maternal-fetal  transmission  of  HIV  and 
the  analysis  of  Zidovudine,  updates  on 
the  Healthy  Start  Program;  and  updates 
on  current  Programs  at  the  National 
level. 

Anyone  requiring  information 
regarding  the  Committee  should  contact 
Dr.  Peter  van  Dyck.  Executive  Secretary. 
Advisory  Committee  on  Infant 
Mortality.  Health  Resources  and 
Services  Administration.  Room  18-44. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  Telephone 
(301) 443-2204. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms.  Kerry  P.  Nesseler,  Maternal  and 
Child  Health  Bureau,  Health  Resources 
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and  Services  Administration,  Telephone 
(301) 443-2204. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  )uly  21,1994. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

[FR  Doc.  94-18243  Filed  7-26-94:  8;45  am) 
BILLING  CODE  4160-1S-P 


38199 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-010-^5(M)1;  4-00154] 

Availability  of  the  Wells  RMP  Draft  Elk 
Amendment  and  Environmental 
Assessment 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability.   '- 


SUMMARY:  The  Wells  Resource 
Management  Plan  (RMP)  Draft  Elk 
Amendment  and  Environmental 
Assessment  (EA)  is  available  to  the 
public  for  a  30  day  review  period.  This 
draft  amendment  analyzes  the  impacts 
of  several  alternatives  for  managing  elk 
in  the  BLM's  Wells  Resource  Area,  Elko 
County,  Nevada. 

DATES:  All  written  comments  on  the 
draft  amendment  must  be  submitted  to 
BLM  in  person  or  postmarked  no  later 
than  August  31,  1994. 

A  public  open  house  meeting  to 
answer  questions  will  be  held  on 
August  18.  1994.  This  meeting  will 
begin  at  7  p.m..  local  time. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Wells  Area  Manager, 
Bureau  of  Land  Management,  3900  E. 
Idaho  Street.  P.O.  Box  831,  Elko,  Nevada 
89803. 

The  open  house  meeting  will  be  held 
at  the  Wells  High  School  Auditorium. 
115  Lake  Street,  Wells,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Baker,  Wells  Area  Manager,  at  the 
above  BLM  address  of  telephone  (702) 
753-0200. 

SUPPLEMENTARY  INFORMATION:  Througli  a 
review  of  elk  habitat  management  in  the 
Wells  Resource  Area,  it  was  determined 
that  elk  numbers  and  habitat  use  areas 
are  expanding  from  those  identified  in 
the  Wells  RMP  Record  of  Decision, 
approved  July  16, 1985.  Elk  are 
recognized  as  highly  adaptable  creatures 
and  during  recent  years  have  pioneered 
to  adjacent  previously  unoccupied 
habitats  in  the  Wells  Resource  Area 
from  the  Pilot  Mountain  Management 
Area,  northwestern  Utah  and  southern  . 
Idaho. 


The  purpose  of  this  amendment  is  to 
establish  elk  habitat  management  areas, 
identify  habitat  requirements  and 
specific  management  objectives  and 
practices,  establish  target  elk  population 
management  levels,  develop  factors  for 
attainment  and  future  adjustments  in 
elk  population  management  levels,  and 
identify  constraints  on  other  resources 
within  the  Wells  Resource  Area. 

Copies  of  the  draft  amendment  are 
available  from  the  BLM's  Elko  Distrii  t 
Office. 

Dated:  |uly  20. 1994. 
Ronald  B.  Weaker, 

Acting  State  Director,  Nevada. 

IFR  Doc.  94-18278  Filed  7-26-94;  8:45  ami 

BILLING  CODE  4310-HC-M 


[OR-1 30-4830-01;  GP4-226;  4-00151] 

Organization,  Function,  and  Authority 
Delegations;  Wenatchee  Resource 
Area  Office;  Relocation 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
relocation  of  the  Bureau  of  Land 
Management  (BLM),  Wenatchee 
.  Resource  Area  Office,  temporary  closure 
during  that  relocation,  and  information 
on  mail  delivery. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Fisher.  Area  Manager.  BLM, 
Wenatchee  Resource  Area  Office,  915  N. 
Walla  Walla  Street,  Wenatchee. 
Washington, 98801-1521;  509-6B5- 
2100. 

SUPPLEMENTARY  INFORMATION:  Effective 
at  the  close  of  business  on  August  2, 
1994,  the  Wenatchee  Resource  Area 
Office  will  close  for  the  purpose  of 
relocating  to  915  N.  Walla  Walla  Street, 
Wenatchee,  Washington,  98801-1521. 
The  Wenatchee  Resource  Area-Office 
will  reopen  at  7:45  a.m.  on  August  8, 
1994.  The  mailing  address  for  delivery 
by  the  U.S.  Post  Office  will  be  915  N. " 
Walla  Walla  Street.  Wenatchee, 
Washington,  98801-1521.  The 
telephone  number  will  be  509-665- 
2100. 

Dntfld:  July  21.  1994. 
Joseph  K.  Buesing. 

District  Manager. 

IFR  Doc.  94-18276  Filfid  7-25-94.  8:4^  am| 

BILLING  CODE  4310-33-4M 


[ID-942-04-341A-02] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 


Idaho  State  Office.  Bureau  of  Land 
Management.  Boise,  Idaho,  effective 
9:00  a.m.,  July  20,  1994. 

The  plat,  in  three  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  subdivisional  lines  and  the  1962- 
1969  fixed  and  limiting  boundary,  and 
the  survey  of  portions  of  the  1991-1993 
meander  lines  of  Henrys  Fork,  and  of 
accretion  in  section  17.  Township  7 
North,  Range  40  East.  Boise  Meridian, 
Idaho,  Group  No.  816,  was  accepted  July 
13,1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho,  83706. 

Dated:  July  20,  1994. 
Gary  T.  Oviatt, 

Acting  Cliiff.  Cadastral  Surveyor  for  Idohn. 
IFR  Doc.  94-18297  Filed  7-26-94;  8:45  ami 

BILLING  CODE  43ia-GG-M 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Texas  Trailing 
Phlox  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Sen-ice. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 


SUMMARY:  The  U.  S.  Fish  and  Wildlife 
Service  (Ser\ice)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Texas  trailing 
phlox  [Phlox  nivalis  spp.  texensis] 
which  the  Service  listed  as  an 
endangered  species  on  September  30. 
1991  (56  FR  49639).  The  plant.  Texas 
trailing  phlox,  is  known  from  two  sites. 
one  each  in  Tyler  and  Hardin  counties. 
Texas.  The  Service  solicits  review  and 
comment  frotn  the  public  on  this  drfjft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  26, 1994  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.  S.  Fish  and 
Wildlife  Service.  17629  El  Camino  Real, 
Suite  211.  Houston,  Texas  77058. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
address.  Comments  and  materials  » 

received  are  available  on  request  for 
public  inspection,  by  appointment, 


3a200 
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its  ecosystem  is  a 


during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFOfWilWnON  CONTACT: 
Edith  ErfTing.  U.  S.  Fish  and  Wildlife 
Service  Biologist.  teF(  phone  (713)  28B- 
8282  or  at  the  above  i  ddress. 

SUPPLEMCMfTAAY  IHfOf  MATION: 

Background 

Restoring  an  endan  »ered  or 
threatened  plant  or  ai  limal  to  the  point 
where  it  is  again  a  se(  ure,  self- 
sustaining  member  ol  its  ecosy 
primary  goal  of  the  U  S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  v  rorking  to  prepare 
recovery  plans  for  mc  st  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  descr  be  site  specific 
management  actions  ( onsidered 
necessary  for  conserv  ition  and  survival 
of  the  species,  establish  objective, 
measurable  criteria  fc*  recovery  levels 
for  downlisting  or  delisting  species,  and 
estimate  time  and  cos  t  for  implementing 
recovery  measures  ne;ded. 

The  Endangered  Species  Act  (Act)  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.).  requires  development  of  recovery 
plans  for  listed  specie  s  unless  such  a 
plan  would  not  promi  »te  conservation  of 
a  particular  species.  S  BCtion  4(0  of  the 
Act.  as  amended  in  1^88  requires  that 
public  notice  and  an  Opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  i  levelopment.  The 
Service  will  consider  ill  information 
presented  during  a  pu  >lic  comment 
prior  to  approval  of  e«  ch  new  or  revised 
recovery  plan.  The  Se  vice  and  other 
Federal  agencies  will  ilso  take  these 
comments  into  accoui  t  in  the  course  of 
implementir»g  approvi  (d  recovery  plans. 

The  Texas  trailing  p  hlox  is  an 
endangered  species  ki  own  from  one  site 
on  private  land  in  Tyl  jr  County  and  one 
population  in  Hardin  bounty  located 
mostly  on  land  ownec  by  The  Nature 
Conservancy,  with  a  f(  iw  plants 
occurring  on  adjoininj ;  roadside  rights- 
of-way  and  private  pr<  perty.  The  plant 
is  restricted  to  sandy  s  oils  in  open  pine 
woodlands.  Texas  trai  ing  phlox  is 
threatened  primarily  t  y  habitat  loss  due 
to  canopy  closure,  enc  roachment  of 
hardwood  trees,  and  s  >il  disturbance 
assodated  with  humai  i  activities. 

The  Texas  trailing  pfilox  recovery 
plan  has  been  reviewed  by  the 
appropriate  Service  st^ff  in  Region  2. 
The  plan  will  be  finalised  and  approved 
following  incorporaticla  of  comments 
and  materials  receivec  during  this 
cummeai  period. 


PuUk  CoMBeals  Soliciled 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
ap{>roval  of  the  plan. 

Authority 

The  Authority  for  this  action  is 
section  4(0of  the  Act.  16  U.S.C.  1533 

(0. 

Dated:  July  21.1994. 
Joseph  P.  Mazzoni, 

Regional  Director. 

[PR  Doc.  94-18277  Filed  7-26-94;  8:45  am) 

BILLING  CODE  4310-S5-P 


Geological  Survey 

American  Barrick  Resources  Corp.; 
Contribution  Acceptance 

agency:  U.S.  Geological  Survey. 

Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  has  accepted 
from  Anwrican  Barrick  Resources 
Corporation  a  contribution  of  $10,500  to 
support  geological  studies  of  the 
occurrence  of  gold  mineralization  to 
northern  Nevada  that  are  being 
conducted  by  scientists  in  the  Branches 
of  Central  Mineral  Resources  and 
Western  Mineral  Resources. 
DATES:  This  notice  is  effective  July  27. 
1994. 

ADDRESS:  Information  on  the  work  is 

available  to  the  public  upon  request  at 

the  following  location:  U.S.  Geological 

Survey.  Branch  of  Central  Mineral 

Resources.  Denver  Federal  Center.  MS- 

935,  P.O.  Box  25046,  Denver.  Colorado 

80225-0046. 

FOR  FURTHER  MFORMATION  CONTACT: 

Dr.  Charies  Thorman  of  the  U.S. 

Geological  Survey.  Branch  of  Central 

Mineral  Resources,  at  the  address  given 

above;  telephone  303/236-5601. 

Ben)amiB  A.  Morgan. 

Chief  Geologist. 

[FR  Doc.  94-18296  Filed  7-2&-94;  8:45  am) 

BILLING  CODE  4010-31-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Pemift 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  OS  amended  (16  U.S.Q  1531.  et 


PRT-792526 

Applicant:  Hawthorn  Corporation,  Grayslake. 

The  applicant  requests  a  permit  to 
export  and  re-import  7  male  and  8 
female  captive-bred  tigers  {Panthera 
tigris)  to  worldwide  sites  while  cm  tour 
for  the  purpose  of  enhancement  of  the  '. 
survival  of  the  species  through 
conservation  education. 
PRT-792542 
Applicant:  Larry  Johnson.  Yorba  Linda.  CA 

The  applicant  requests  a  permit  to 
export  a  pair  of  captive-bom  and  one 
female  wild  caught  (wild  caught  in 
1971)  siamang  [Hylobates  syndactylus) 
to  Parque  Zoologico  de  Leon.  Leon. 
Mexico  for  the  purpose  of  enhancement 
of  propagation  of  the  species  through 
conservation  education. 
PRT-778487 

Applicant:  Zoological  Society  of  San  Diego.'  . 
San  Diego.  CA 

The  applicant  requests  a  permit  to 
import  one  wild-caught  male  presently 
held  in  captivity  and  one  captive-bom 
female  giant  panda  [Ailuropoda 
mehnoieuca)  from  the  People's 
Republic  of  China.  This  permit  was 
originally  requested  for  the  purpose  of 
enhancement  of  propagation  and 
survival  and  previously  published  on 
May  5. 1993.  prior  to  the  armouncement 
of  the  suspension  of  review  of 
applications  to  import  giant  pandas.  The 
purpose  for  which  the  permit  is 
requested  has  rjow  been  modified  to 
focus  on  scientific  research  investigating 
olfactory  communication  and  how  it 
relates  to  giant  panda  reproductive 
physiology  and  sexual  behavior  and 
habitat  use.  In  addition,  a  female 
captive-bom  panda  has  now  been 
substituted  for  the  female  wild-caught 
animal  identified  in  the  initial  import 
request. 

PRT-792842 

Applicant:  David  William  Owens.  Texas 
A&M  University,  College  Station,  TX 

The  applicant  requests  a  permit  to 
import  blood  and  salvaged  tissue 
samples  eggs  and  dead  hatchlings  of  the 
olive  ridley  [Lepidochelys  oHvaceal, 
green  {Chelonia  mydas],  black  [Chelonia 
mydas  (=agassizi\\,  lealherback 
(Dermochelys  coriacea]  and  hawksbill 
(Eretmochelys  imbricata)  sea  turtles 
from  Costa  Rica.  Australia.  Mexico,  and 
Grand  Cayman  Islands  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  scientific  research. 
PRT-790722 
Applicttitt:  Annamarie  Jacobs.  De  Solo.  KS 

T)>e  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  two 


pair  of  Nene  geese  {Branta  sandvicensis) 

from  Kenneth  Howell,  Muldrow, 

Oklahoma,  to  enhance  the  propagation 

and  survival  of  the  species  through 

captive  propagation. 

PRT-791752 

Applicant:  [erry  E.  Doherty,  Red  Lodge.  MT 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  IDamaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  Pine  Louw, 
"Bankfontein",  Springfontein,  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-739682  -        ~ 

Applicant:  The  New  York  Blood  Center,  New 
York.  NY 

The  applicant  requests  reissuance  of  a 
permit  for  import  of  up  to  3000  blood 
and  400  liver  tissue  samples  taken  from 
chimpanzee  [Pan  troglodytes]  in  Liberia 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  vvithin  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  AHington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated;  JuJy  22,  1994. 
Caroline  Anderson, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
(PR  Doc.  94-18281  Filed  7-26-94;  8:45  ami 

BILUNG  CODE  431(V-65-P 


38201 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  731-TA-702  (PreliminaryJ 

Ferrovanadium  and  Nitrided  Vanadium 
from  Russia 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
Russia  of  ferrovanadium  and  nitrided 
vanadium,  provided  for  in  subheadings 
7202.92.00  and  2850.00.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  May  31,  1994,  a  petition  was  filed 
with  the  Commission  and  the  U.S. 
Department  of  Commerce  by  counsel  on 
behalf  of  Shieldalloy  Metallurgical 
Corp.,  New  York.  NY,  alleging  that 
imports^if  ferrovanadium  and  nitrided 
vanadium  from  Russia  are  materially 
injuring  and  threatening  to  materially 
injure  an  industry  in  the  United  States. 
Accordingly,  effective  May  31,  1994,  the 
Commission  instituted  antidumping 
inve.stigation  No.  731-TA-702 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  8, 1994  (59  F.R. 
29617),  The  conference  was  held  in 
Washington,  DC,  on  June  21,  1994,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  15, 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2796 
(July  1994),  entitled  "Ferrovanadium 
and  Nitrided  Vanadium  from  Russia: 
Investigation  No.  731-TA-702 
(Preliminary)." 

By  order  of  the  Commission. 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procpd\ire  (19 
CFR  207.2(f)). 


Issued:  July  18,  1994. 
Donna  R.  Koehnke, 
Secretary. 
jFR  Doc.  94-18280  Filed  7-26-94.  8  45  ^ml 

BILUNG  CODE  702O-02-P 


Investigations  Nos.  731-TA-703,  704,  and 
705  (Preliminary) 

Furfuryl  Alcohol  From  China,  South 
Africa,  and  Thailand 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
China,  South  Africa,  and  Thailand  of 
furfuryl  alcohol,  provided  for  in 
subheading  2932.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair      - 
value  (LTFV). 

Background 

On  May  31,  1994,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  QO 
Chemicals,  Inc..  West  Lafayette,  IN, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
LTFV  imports  of  furfuryl  alcohol  from 
China.  South  Africa,  and  Thailand. 
Accordingly,  effective  May  31,  1994,  the 
Commission  instituted  aniidumping 
investigations  Nos.  731-TA-703,  704, 
and  705  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
conriection  therewith  was  given  by 
posting  copies  of  the  notice  in  the'Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  8, 1994  (59  F  R. 
29618).  The  conference  was  held  in 
Washington,  DC,  on  June  21,  1994,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  July  15, 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2797 
(July  1994),  entitled  "Furfuryl  Alcohol 
from  China,  South  Aftica,  and  Thailand; 
Inve.sligations  Nos.  731-TA-703,  704. 
and  705  (Preliminary)." 


'The  record  is  defined  in  sec.  20/.2(f)of  ihe 
Commission's  Rules  of  Praciice  and  Procedun*  (la 
CKR§  207.2(0). 


38202 federal  Register  f  Vol.  59.  No.  143  /  Wednesday.  July  27,  1994  /  Notices 


By  order  of  the  Comi  dissiqb. 

Issued:  July  18,  1994 
Donna  R.  Koehnke, 
Secretary- 

|FR  Doc.  94-18282  Fii 
BILUNC  C00€  7020-Q2-P 


INTERSTATE  COMNlERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 


isted 


;  c 


asses  iments 


Pursuant  to  42  U 
CommissicHi  has 
available  environmeji 
the  pnx:e8dings  li 
environmental 
are  listed  below  for 
proceeding. 

To  obtain  copies 
environmental 
Tawanna  GJover-SaHd 
Groves,  Interstate 
Commission,  Sectioi 
Analysis,  Room  321 
20423.  (202)  92 
6245. 

Comments  on  the 
assessment  are  due 
date  of  availabilifv: 

AB-103  (SUB-NO. 
CITY  SOUTHERN 
COMPANY— 


C.  4332, the 
prepared  and  made 
tal  assessments  for 
below.  Dates 
assessments  are  available 
<  ach  individual 


>7-62  >3 


15 


oil  owing 
days  after  the 


3  0 


DISCONTINUANCE  B.XEMPTION 
VVISTER  BR.\NCH.lFJA  available  7/19/ 
94. 

Comments  on  the 
assessment  are  due 
date  of  availability: 

AB-389  (SUB-NO. 
GKEAT  SOUTHERN  DIVISION- 
PETITION  FOR  EXE  -IPTION— 
ABANDONMENT  O 
BETWEEN  SASSER 
AND  DISCONTINU/ 
OVER  RR.  LINE  BET^VEEN  i 
AND  SASSER  IN 
DOUGHERTY  COUI^IES. 
EA  available  7/20/94 

AB-167  (SUB-NO. 
CONSOLIDATED  R/ilL  ( 
ABANDONMENT- 
CRAWFORD  COUNTIES. 
PENNSYLVANIA.  Ei  i  available  7/20/94. 
Sidney  L.  Strickland,  Ji 
Secretory. 
IFR  Doc  94-18292  Filep  7-26-94:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  He^th  Admmistration 

Petitions  for  Modification 


The  following  part 
petitions  to  modify 


d  7-26-94;  8:45  ami 


■  these 

contact  Ms. 
ers  or  Ms.  Judith 
nmerce 

of  Environmental 
Washington,  DC 
or  (202)  927- 


ollowing 

5  days  after  the 


7X),  THE  IC\NSAS 
RAILWAY 

ABAN  XJNMENT  AND 


IX),  GEORGIA 


RAILROAD  LINE 
\NT>  ALBANY 
NCE  OF  SERVICE 
DAWSON 
,  LEE  AND 
.  GEORGIA. 


1139), 
CORP.— 
ERIE  AND 


es  have  filed 
tl^e  application  of 


mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Consolidation  Coal  Company 

[Docket  No.  M-94-87-C1 

Consolidation  Coal  Company.  1800 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b){2)  (we^ly  examination) 
to  its  Blacksville  No.  2  Mine  (I.D.  No. 
46-01968)  located  in  Monongalia 
County,  West  Virginia.  Due  to 
deteriorating  roof  and  rib  conditions  in 
certain  areas  of  the  return  air  course, 
traveling  th^  t  ntire  area  would  be 
unsafe.  The  petitioner  proposes  to 
establish  check  points  1  and  2  to 
monitor  the  methane  and  quantity  of  air 
in  the  affected  area;  to  have  a  qualified 
person  conduct  these  tests  weekly  at 
each  check  point  and  record  the  results 
in  a  book  kept  on  the  surface  and  made 
available  for  inspection  by  interested 
persons;  and  to  install  a  door  in  the 
overcast  on  the  mainline  track  haulage 
in  order  to  obserye  the  mine  roof  over 
the  overcast  once  a  day  to  determine 
whether  a  roof  fall  and  possible  collapse 
of  the  overcast  exists.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Drummond  Company,  Inc. 

[Docket  No.  M-94-94-C1 

Drummond  Company,  Inc..  P.O.  Box 
10246,  Birmingham,  Alabama  35202  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.800  (high- 
voltage  circuits;  circuit  breakers)  to  its 
Shoal  Creek  Mine  (I.D.  No.  01-02901) 
located  in  Jefferson  County.  Alabama. 
The  petitioner  requests  a  modification 
of  that  portion  of  the  standard  that 
pertains  to  under-voltage.  grounded 
phase,  overcurrent,  and  ground  check 
opening  the  circuit  breaker.  The 
petitioner  proposes  to  use  high-voltage 
contactors  with  an  electrical  rating 
adequate  for  the  connected  load;  to  use 
under-voltage,  overload,  grounded 
phase,  and  ground  check  protective 
devic-es  that  would  de-energize  the  high- 
voltage  contactor,  to  use  a  control 
circuit  design  for  each  high-voltage 
circuit  that  would  preclude  automatic 
closing  of  the  high-voltage  contactor 
when  there  is  an  under-voltage, 
overload,  grounded  phase,  or  ground 
check  problem;  to  use  a  control  circuit 
design  for  each  high-voltage  contactor 
that  would  preclude  remote  closing  of 
the  high-voltage  contactor  when  there  is 
an  overload,  grounded  phase,  or  ground 
check  problem;  and  to  use  a  short 


circuit  current  that  would  trip  the  high- 
voltage  circuit  breaker,  and  a  control 
circuit  design  that  would  preclude 
automatic  or  remote  closing  of  the  high- 
voltage  circuit  breaker.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  Drummond  Company,  Inc. 

.[Docket  No.  M-94-95-C1 

Drummond  Company,  Inc..  P.O.  Box 
10246,  Birmingham.  Alabama  35202  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.803  (fail  safe 
ground  check  circuits  on  high-i^Itage 
resistance  grounded  systems)  to  its 
Shoal  Creek  Mine  (I.D.  No.  01-02901) 
located  in  Jefferson  County,  Alabama. 
The  petitioner  requests  a  modification 
of  that  portion  of  the  standard  that 
pertains  to  under-voltage,  grounded 
phase,  overcurrent,  and  ground  check 
opening  the  circuit  breaker.  The 
petitioner  proposes  to  use  high-voltage 
contactors  with  an  electrical  rating 
adequate  for  the  connected  load;  to  use 
under-vohage,  overload,  grounded 
phase,  and  ground  check  protective 
devices  that  would  de-energize  the  high- 
voltage  contactor;  to  use  a  control 
circuit  design  for  each  high-voltage 
circuit  that  would  preclude  automatic 
closing  of  the  high-voltage  contactor 
when  there  is  an  under-voltage. 
overload,  grounded  phase,  or  ground 
check  problem;  to  use  a  control  circuit 
design  for  each  high-voltage  contactor 
that  would  preclude  remote  closing  of 
the  high-voltage  contactor  when  there  is 
an  overload,  grounded  phase,  or  ground 
check  problem;  and  to  use  a  short 
circuit  current  that  would  trip  the  high- 
voltage  circuit  breaker,  and  a  control 
circuit  design  that  would  preclude 
automatic  or  remote  closing  of  the  high- 
voltage  circuit  breaker.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Dynamic  Recovery,  Inc. 

[Docket  No.  M-94-96-C) 

Dynamic  Recovery,  Inc.,  P.O.  Box  25, 
Clarksville,  Pennsylvania  15322  has 
filed  a  petition  to  modify  the 
application  of  30  CFR-75.1103-4(a) 
(automatic  fire  sensor  and  warning 
device  systems;  installation;  minimum 
requirements)  to  its  Lazarus  Mine  (I.D. 
No.  36-08336)  located  in  Greene 
County,  West  Virginia.  The  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  where  a  monitoring  system 
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would  identify  a  sensor  locatioi;,instead 
of  in  earJi  belt  flight.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
rnandatory  standard. 

5.  Helvetia  Coal  Company 

[Docket  No.  M-94-97-C] 

Helvetia  Coal  Company,  Box  729, 
Indiana.  Pennsylvania  15701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1100-2(e)(2)  (quantity  and 
location  of  fire  fighting  equipment)  to  its 
Lucerne  No.  6  Extension  (I.D.  No.  36- 
07691)  located  in  Indiana  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  two  portable  fire  extinguishers,  or 
one  portable  fire  extinguisher  with 
twice  the  required  capacity,  at  each 
temporary  electrical  installation  instead 
of  using.one  fire  extinguisher  and  rock 
dust  at  such  installations.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Keystone  Coal  Mining  Corporation 

[Docket  No.  M-94-98-C1 

Keystone  Coal  Mining  Corporation, 
P.O.  Box  729.  Indiana.  Pennsylvania 
15701  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.511  (low- 
medium-  or  high-voltage  distribution 
circuits  and  equipment;  repair)  to  its 
Emilie  No.  1  Mine  (I.D.  No.  36-00821) 
and  its  Jane  Mine  (I.D.  No.  36-00823) 
both  located  in  Armstrong  County. 
Pennsylvania.  The  petitioner  proposes 
to  utilize  non-qualified  persons  for 
changing  fuses  in  DC  pimip  fused 
disconnect  boxes  and  fused  trolley  wire 
taps.  The  petitioner  states  that  the  non- 
qualified persons  would  be  briefed  and 
trained  to  ensure  safe  and  proper 
conduct  in  performing  fuse  changes. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Keystone  Coal  Mining  Corporation 

(Docket  No.  M-94-99-C1 

Keystone  Coal  Mining  Corporation, 
P.O.  Box  729.  Indiana.  Pennsylvania 
15701  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2fe')(2) 
(quantity  and  location  of  fire  fighting 
equipment)  to  its  Emilie  No.  1  Mine 
(I.D.  No.  36-«0821).  its  Emilie  No.  4 
Mine  (I.D.  No.  36-06018),  its  Jane  Mine 
(I.D.  No.  36-00823),  and  its  Margaret 
No.  11  Mine  (LD.  Na.  36-08139),  all 
located  in.  Armstrong  County. 
Pennsylvania;  and  its  Urling  No.  1  Mine 
(I.D.  No.  36-04852)  and  its  Plumcreek 
Mine  (LD.  No.  36-08401),  both  located 


in  Indiana  County,  Pennsylvania.  The 
petitioner  proposes  to  use  two  portable 
fire  extinguishers,  or  one  portable  fire 
extinguisher  with  twice  the  required 
capacity,  at  each  temporary  electrical 
installation  instead  of  using  one  fire 
extinguisher  and  rock  dust  at  such 
installations.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  Tilden  Magnetite  Partnership 

[Docket  No.  M-94-33-MI 

Tilden  Magnetite  Partnership,  P.O. 
Box  2000. 1.^hpeming,  Michigan  49849 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14100  (safety 
defects;  examination,  correction  and 
records)  to  its  Tilden  Magnetite  Mine 
(I.D.  No.  20-00422)  located  in  Marquette 
County,  Michigan.  The  petitioner 
proposes  to  provide  shovel  operators 
with  supplies  to  clean  windshields, 
manually  instead  of  using  windshield 
wipers  on  production  shovels.  The 
petitioner  states  that  the  use  of 
automatic  windshield  wipers  would 
result  in  a  diminution  of  safety  to  the 
miners. 

9.  Echo  Bay  Minerals  Company 

iDockct  No.  M-94-34-MI 

EchoBay  Minerals  Company.  P.O.      ' 
Box  1658.  Battle  Mountain.  Nevada 
89820  has  filed  a  petition  to  modify-  the 
application  of  30  CFR  56.6309(b)  (fuel 
oi!  requirements  for  ANFO)  to  its 
M(.Coy/Cove  Mine  (I.D.  No.  26-01925) 
located  in  Lander  County.  Nevada.  The 
petitioner  proposes  to  blend  recycled, 
used  petroleum-based  oil  from 
equipment  operating  at  its  mine  with 
diesel  hiel  to  create  a  blasting  agent.  The 
petitioner  asserts  that  this  oil  would  not 
contain  any  hazardous  material  li.sted  in 
40  CFR  261  and  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Independent  Aggregates 

[Docket  No.  M-94-35-M) 

Independent  /Aggregates.  P.O.  Box 
519.  Inglis,  Florida  34449  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.7055  (intersecting  holes)  to  its 
I.A.C.  Mine  (I.D.  No.  08-4)1035)  located 
in  Citrus  County,  Florida.  The  petitioner 
propose  to  load  each  hole  as  soon  as  it 
has  been  drilled,  then  move  to  the  next 
hole,  continue  until  the  end  of  the  shift, 
and  then  continue  loading  on 
subsequent  shifts  until  the  pattern  is 
completed.  Then,  the  round  would  be 
wired  and  shot  as  soon  as  possible.  The 
petitioner  states  that  returning  to  the 


collapsed  holes  to  redrill  would  cause 
hazardous  conditions.  In  addition,  the 
petitioner  states  that  the  proposed 
alternate  method  would  prevent  a 
diminution  of  safisty. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  HealUi 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  26,  1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  |uly  20.  1994. 

Patricia  W.  Silvey, 

Director.  Office  of  Standard:,,  nagulationiand 
Variances. 

IFR  Doc.  94-18298  Filed  7-26-94;  8;45  ami 

BILLING  CODE  4S10-43-P 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-56; 
Exemption  Application  No.  L-9412,  et  al.] 

Grant  of  Individual  Exemptions; 
Beaumont  Area  Pipefitters  Joint 
Apprenticeship  Committee,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  iiTvited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
"held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
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Proposed  Exemption 

The  Department  is  t 
granting  an  exemption 
authority  of  section  4C 
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5.  The  Plan  pays  no  fees  or 
commissions  in  regard  to  the 
transaction. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  apprenticeship 
training  plan  established  and 
administered  pursuant  to  the  provisions 
of  section  302  of  the  Labor  Management 
Relations  Act  of  1947.  As  of  January  31, 
1994,  the  Plan  had  580  participants  and 
total  assets  of  $1,248,499.  On  the  same 
date,  the  number  of  employers 
contributing  to  the  Plan  totaled  21. 

2.  The  Property  consists  of  2.74  acres 
of  land  and  improvements  located 
adjacent  to  property  of  the  Union.  The 
improvements  include  three  one  and 
two-story  buildings,  constructed  by  the 
Union  in  1968  and  1978,  designed  for 
use  as  classroom  and  apprenticeship 
training  facilities  for  the  Plan  and  its 
participants.  From  1968  to  1988  the 
Plan  operated  an  apprenticeship 
program  on  the  Property  pursuant  to  a 
lease  of  the  Property  by  the  Union  to  the 
Plan.i  In  August  1988  the  Union  sold 
the  Property  to  the  Plan.  The  Plan 
partially  financed  this  purchase  by 
obtaining  a  loan  from  the  Sabine  Area 
Pipefitters  Local  195  Pension  Trust 
Fund  (Local  195  Pension  Plan).  The 
Local  195  Pension  Plan,  which  was  later 
merged  into  the  Plumbers  and 
Pipefitters  National  Pension  Fund,  had 
interlocking  trustees  with  the  Plan  and 
the  Plan  made  some  contributions  to  the 
Local  195  Pension  Plan  on  behalf  of  its 
participants.  The  loan  was  repaid  in 
June  1991. 

In  September  1990  the  Department 
commenced  an  investigation  of  the  Plan 
regarding  the  sale  of  the  Property  by  the 
Union  to  the  Plan  and  the  loan  between 
the  Plan  and  the  Local  195  Pension 
PIan.2  Also,  an  application  for 
exemption  for  retroactive  relief  from  the 
prohibited  transaction  provisions  of  the 
Act  was  submitted  to  the  Department  for 
these  transactions.  In  a  letter  in  January 
1992,  the  Department  cited  as  reasons 
for  denying  the  exemption  application, 
among  other  factors,  the  lack  of  the 
review  and  prior  approval  of  the 
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'  Prohibited  transaction  exemption  (PTE)  78-5 
(43  KR  23024.  May  30,  1978)  permits,  under  certain 
conditions,  the  leasing  of  real  properly  by  an 
apprenticeship  plan  from  a  sponsoring  employee 
organization.  The  Department  expresses  no  opinion 
as  to  whether  the  above  lease  satisRed  the 
conditions  of  PTE  78-5  nor  is  any  relief  provided 
herein. 

'The  atxjve  described  trarrsactions  may  have 
consliiuled  prohibited  transactions  under  section 
406  of  the  Act.  Such  section  prohibits,  in  part,  a 
sale  or  exchange  of  properly  between  a  plan  and  a 
party  in  interest,  a  use  of  plan  assets  for  the  benefit 
of  a  party  in  interest,  and  the  acting  of  a  fiduciary 
in  a  plan  transaction  on  behalf  of  a  parlv  whose 
interests  are  adverse  to  those  of  the  plan  or  its 
p.trticipants. 


transactions  by  an  independent 
fiduciary.  Following  this  exemption 
denial,  an  agreement  was  reached  with 
the  Department  which  required  that  the 
Property  be  sold  back  by  the  Plan  to  the 
Union.  Such  sale  occurred  in  December 
1992.  Since  that  date,  the  Plan  has 
utilized  the  Prop)erty  as  a  training 
facility  without  charge  from  the  Union. 
However,  the  applicant  represents  that 
because  of  an  economic  downturn  in  the 
area,  the  Union  considers  it  a  hardship 
to  continue  this  arrangement. 

3.  The  applicant  obtained  an  appraisal 
on  the  Property  on  January  14,  1994, 
from  Donnie  M.  Jones,  MAI  (Jones),  a 
real  estate  appraiser  located  in  Port 
Arthur,  Texas.  Jones  represents  that  he 
is  not  related  in  any  way  to  the  Plan  or 
the  Union.  Utilizing  the  income,  cost 
and  sales  comparison  approaches  to 
value,  Jones  estimated  that  the  Property 
had  a  fair  market  value  of  $462,800  as 
of  the  date  of  the  appraisal.  By  letter 
dated  March  1,  1994,  Jones  stated  that 
he  was  aware,  in  preparing  the 
appraisal,  that  the  Plan  was  the 
prospective  buyer  of  the  Property  and 
that  this  knowledge  had  no  influence  on 
his  calculation  of  value. 

4.  The  Plan  now  proposes  to  purchase 
the  Property  from  the  Union  so  that  the 
Plan  itself  will  own  the  training  and 
educational  facilities  used  to  train 
journeymen  and  apprentices.  Plan 
fiduciaries  note  that  ownership  of  the 
Property  will  give  the  Plan  full  control 
of  the  buildings,  grounds  and  parking 
lots  and  will  enable  the  Plan  to  make 
improvements  to  the  Property  as 
needed.  The  Plan  will  pay  no  more  than 
current  fair  market  value  for  the 
Property,  as  established  by  an  updated 
independent  appraisal.  The  purchase 
will  be  a  one-time  transaction  for  cash 
and  the  Plan  will  pay  no  fees  or 
commissions  in  regard  to  the  purchase. 
The  applicant  represents  that,  after  the 
purchase  of  the  Property,  the  Plan  will 
have  more  than  enough  funds  for, 
operational  purposes  of  the  training 
program. 

5.  The  Plan  and  the  Union  have 
selected  Joseph  P.  Connors,  Sr. 
(Connors),  an  attorney  with  the  firm  of 
Connors  Associates,  Inc.  in  Washington, 
D.C.  to  serve  as  independent  fiduciary 
in  regard  to  the  proposed  transaction. 
The  applicant  represents  that  Connors  is 
independent  of  the  Plan  and  the  Union. 

Connors  states  that  he  has  had 
extensive  experience  working  with  Taft- 
Hartley  plans,  including  serving  as 
chairman  of  funds  of  the  United  Mine 
Workers.  Connors  further  states  that  he 
is  well  aware  that  while  acting  as 
independent  fiduciary  he  assumes 
personal  liability  and  he  must  act  solelv 
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in  the  interest  of  the  Plan  and  its 
participants. 

Connors  Hiaiatains  that  the  proposed 
transaction  is  definitely  in  the  best 
interests  of  the  Plan,  hi  this  regard, 
Connors  has  met  with  officers  of  the 
Union  and  trustees  of  the  Plan  and  has 
made  an  inspection  of  the  Property  with 
Russell  Allen,  the  training  director  for 
the  Plan.  The  Plan  has  operated  an 
apprenticeship  program  utilizing  the 
Property  since  the  initial  time  of 
construction  in  1968.  As  independent 
Fiduciary,  Connors  will  make  certain 
that  the  Plan  pays  no  more  than  fair 
market  value  foi  the  Property  and  will 
enforce  all  rights  of  the  Plan  in  regard 
to  the  proposed  transaction. 

6.  In  summary,  the  apphcant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1)  the 
purchase  of  the  Property  will  give  the 
Plan  ownership  of  the  feciUties  it  uses 
for  its  apprenticeship  training  program; 
(2)  an  independent  fiduciary  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan  and  its  participants;  (3)  the  Plan 
will  pay  no  more  than  fair  market  value 
for  the  Property,  based  on  an  updated 
independent  appraisal;  (4)  the  purchase 
will  be  a  one-time  transaction  for  cash; 
and  (5)  the  Plan  will  pay  no  fees  or 
commissions  in  regard  to  the 
transaction. 

FOR  FURTHER  lf4FORI»ATK3N  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.)' 

Novo  Nordisk  Bioindustrials,  Inc. 
401(k)  Thrift  Plan  (the  Plan) 
Located  in  Danbury,  Connecticut 
[Prohibited  Transaction  Exemption  94- 

57; 
Application  No.  D-9661J 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to  (1)  the 
interest-free  loan  to  the  Plan  (the  Loan) 
by  Novo  Nordisk  Bioindustrials,  Inc. 
(the  Employe),  a  party  in  interest  with 
respect  to  the  Plrai.  and  (2)  the  Plan's 
potential  repayment  of  the  Loan  upon 
the  receipt  by  the  Plan  of  payments 
under  Guaranteed  Investment  Contract 
No.  GA-4607  (the  GJC)  issued  by 
Mutual  Benefit  Li&  Insurance  Company 
(MBL);  provided  the  following 
conditions  ate  satisfied: 

(A)  No  interest  or  expenses  are  paid 
by  the  Plan  in  connection  with  the 
proposed  transaction;. 


(B)  The  Loan  is  made  to  reimburse  the 
Plan  for  amounts  invested  with  MBL 
under  the  terms  of  the  QIC; 

(C)  The  LocHi  will  be  repaid  only  out 
of  amounts  paid  to  the  Plan  by  MBL,  its 
successors,  or  any  other  responsible 
third  parties;  and 

(D)  Repayment  of  the  Loan  is  waived 
with  respect  to  the  amount  by  which  the 
Loan  exceeds  GIC  proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25,  1994  at  59  FR  27035. 
FOR  FliRTHER  INFORMATION  CONTACTi  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Hollingsworth  &  Vose  Company  Savings 

Plan  (the  Plan) 
Located  in  East  Walpole,  Massachusetts 
[Prohibited  Transaction  Exemption  94- 

58; 
Exemption  Application  No.  D-9677J 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code^,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  August 
26, 1992  loan  (the  Loan)  of  $188,000  to 
the  Plan  by  Hollingsworth  &  Vose 
Company,  provided  the  following 
conditions  were  satisfied:  a)  no  interest 
or  expense  was  incurred  by  the  Plan 
with  respect  to  the  Loan;  b)  the  Loan 
enabled  the  Plan  to  effect  the  transfer  of 
amounts  held  in  participant  accounts  to 
new  investments  made  available  under 
the  Plan;c)  accounts  transferred  from 
the  Plan's  GIC  Fund  were  credited  with 
amounts  representing  the  allocable 
principal  deposit  in  the  GIC  Fund  plus 
accrued  interest  at  the  GIC  Fund  rate;  d) 
accounts  which  remained  invested  in 
the  GIC  Fund  continued  to  receive 
interest  at  the  same  rate;  and  e) 
repayment  of  the  Loan  was  restricted  to 
amounts  held  in  or  allocated  to  the  GIC 
Fund,  and  no  other  Plan  assets  were 
used  for  that  purpose. 

For  a  more  complete  statement  of  the 
facts  and  representations,  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25,  1994  at  59  FR  27036. 

Effective  Dates:  This  exemption  is 
effective  from  August  2&,  1992  through 
November  10. 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefliowitz  of  the  Department, 
telephone  (202)  219-8681.  (This  is  not 
a  toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975lc)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plsm  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benem  ol  the 
employees  of  the  employer  maintairfing 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  fransaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabiUty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  fects  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.  this  22nd  day 
of  July,  1994. 

Ivan  S(ras£eld. 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration 
U.S.  Department  Of  Labor. 
IFR  Doc.  94-18264  Filed  7-26-94;  8:45  am] 
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in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  .section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  PR 
32836,  32847.  August  10.  1990). 
Effective  December  31. 1978.  section 
102  of- Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Profit  Sharing  Plan  for  Employees  of 
Lewis-Gale  Clinic,  Inc.  (the  Plan) 
Located  in  Salem,  Virginia 

jExemption  Application  No.  D-96.541 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a).  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  (the  Sale)  of  certain  shares  of 
stock  (the  Shares)  from  certain 
individually-directed  accounts  in  the 
Plan  (the  Accounts)  to  Lewis-Gale 
Clinic.  Inc.  (the  Clinic),  a  party  in 
interest  with  respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  on  the  following 
requirements:  (1)  the  terms  and 
conditions  of  the  Sale  are  at  least  as 
favorable  to  the  Accounts  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (2) 
the  Sale  is  a  one-time  cash  transaction; 
(3)  the  Accounts  are  not  required  to  pay 
any  commissions,  costs  or  other 


expenses  in  connection  with  the  Sale; 
(4)  the  Sales  price  for  the  Shares  is 
based  upon  its  fair  market  value  as 
determined  by  a  qualified,  independent 
appraiser;  and  (5)  within  ninety  days  of 
the  grant  of  this  proposed  exemption, 
the  Clinic  files  Forms  5330  with  the 
Internal  Revenue  Service  and  pay  all 
applicable  excise  ta.xes  due  with  respect 
to  past  prohibited  transactions. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
sponsored  by  the  Clinic,  a  Virginia 
professional  corporation  owned 
exclusively  by  licensed  physicians 
engaged  in  the  practice  of  medicine.  The 
Clinic  employs  837  full-time  and  part- 
time«mployees  of  which  124  are 
licensed  physicians.  The  Clinic  services 
the  Greater  Roanoke  Valley  with  a 
central  location  located  in  Salem, 
Virginia.  The  Clinic  also  operates 
various  satellite  clinics  in  towns  and 
counties  within  a  fifty  mile  radius  of  its 
primary  location. 

2.  As  of  March  31, 1994,  the  Plan  had 
total  assets  of  $58,733,461  and  690 
participants.  The  Plan  permits  each 
participant  to  direct  the  investments  of 
his  or  her  account  among  several  funds 
including  a  fund  commonly  referred  to 
as  Fund  F.  First  Union  National  Bank  of 
Virginia  (First  Union)  serves  as  trustee 
of  all  Plan  assets  except  those  held  in 
Fund  F.  The  board  of  directors  of  the 
Clinic  serves  as  the  trustee  with  respect 
to  the  Plan  assets  held  in  Fund  F. 

3.  Fund  F  is  designed  to  be  invested 
exclusively  in  the  common  stock  of  the 
Lewis-Gale  Building  Corporation  (the 
Building  Corporation),  which  was 
incorporated  on  December  22, 1970. 
From  the  time  of  such  incorporation 
until  1983,  all  of  the  outstanding 
common  stock  of  the  Building 
Corporation  (the  Stock)  was  owned 
exclusively  by  the  physicians  and 
certain  administrative  personnel.  The 
primary  purpose  of  the  Building 
Corporation  is  to  own  and  operate 
certain  real  property  facilities  which  are  . 
leased  to  the  Clinic  and  other  health 
care  providers  for  use  in  rendering 
medical  services.' 

4.  As  a  condition  to  employment, 
each  physician  is  contractually  required 
to  purchase  a  fixed  dollar  amount  of  the 
Stock.  In  1983,  the  Building  Corporation 
and  the  physicians,  upon  the  advice  of 


'The  Clinic  represents  that  the  Building 
Corporation  is  a  real  estate  operating  company 
within  Ihe  meaning  of  29  CFR  2510.3-101(e). 
Therefore,  with  regard  to  any  ownership  by  Ihe 
Plan,  the  Building  Corporation's  assets  are  not 
considered  plan  assets.  However,  the  Department 
expresses  no  opinion  as  lo  whether  Ihe  underly  ing 
assets  of  the  Bn i Id ing  Corporation  contain  plan 
as.sets  under  29  GI"R  25)0.3-jai(e}. 
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counsel,  amended  the  Plan  and  the  pre- 
existing stock  restriction  agreement  to 
perniit  the  Plan  to  acquire  the  Stock, 
thereby  allowing  the  physicians  to 
satisfy  their  contractual  obligations  to 
purchase  the  Stock  by  self-directing 
portions  of  their  individual  account 
balances  into  Fund  F.^ 

Because  the  Stock  is  not  publicly 
traded,  the  Building  Corporation  values 
the  Stock  on  an  annual  basis  using  its 
historic  valuation  formula  under  the 
existing  stock  purchase  agreement 
between  the  Building  Corporation  and 
its  shareholders.  The  valuation  formula 
incorporates  the  fair  market  values  of 
the  underlying  assets  of  the  Building 
Corporation,  which  are  valued  annually 
by  a  qualified,  independent  real  estate 
appraiser.  The  Building  Corporation  has 
consistently  utilized  this  valuation 
formula  to  set  the  price  per  share  for  all 
sale  and  purchase  transactions 
involving  the  Stock. 

Fund  F  has  experienced  an  average 
armual  rate  of  return  of  11.3  percent, 
and  investment  in  this  fund  is  open  to 
all  participants  in  the  Plan.  As  of  May 
11.  1994.  Fund  F  held  16.413  shares  (the 
Shares)  of  the  Stock  which  represents 
approximately  eighty-two  percent  otthe 
issued  and  outstanding  shares  of  the 
Stock.  The  remaining  issued  and 
outstanding  shares  of  the  Stock  are 
ovmed  by  physicians  and  certain 
administrators.  The  terms  of  Fund  F 
require  a  participant  electing  to  invest 
in  Stock  to  remain  invested  in  Fund  F 
until  his  or  her  death,  disability, 
retirement  or  other  termination  of 
employment.  Upon  such  occurrences,  a 
number  of  shares  of  the  Stock  equal  to 
the  value  of  such  participant's  Fund  F 
account  balance  will  be  sold  back  to  the 
Building  Corporation  for  cash  and  such 
cash  proceeds  distributed  to  the 
participant  as  a'  part  of  his  or  her  Plan 
account  balance. ^ 

5.  Between  1988  and  1990.  thirteen 
physicians  (the  Physicians),  upon  the 
advice  of  counsel,  sold  their  individual 
shares  of  the  Stock  for  cash  to  their 
individually-directed  accounts  in  the 
Plan  indirectly  through  the  Building 
Corporation.  Three  of  the  Physicians 
were  officers  of  the  Clinic.  The  Clinic 
states  that,  as  an  indirect  result  of  these 


'The  Depart.Tient  notes  that  the  decisions  of  Ihe 
fiduciaries  on  t)ehalf  of  the  Plan,  in  connection  with 
theacquisKionand  holdingof  the  Building 
•  Corporation  Stock  are  governed  by  the  fiduciary 
responsibility  requirements  of  Part  4,  Subpart  B  of 
Title  I.  In  this  regard,  the  Department  herein  is  not 
proposing  relief  for  any  violations  of  Part  4  of  the 
Act  which  may  have  arisen  as  a  result  of  the 
investment  in  and  subsequent  holding  of  the  Stock. 

^The  Department  e.xpres.ses  no  opinion  as  to 
whether  the  terms  and  conditions  of  Fund  F 
violated  any  provision  of  Part  4.  Subpart  B  of  Title 
loflh.e,Act. 


sales,  some  of  the  accounts  of  the 
Physicians  held  shares  of  the  Stock  in 
excess  of  twenty-five  percent  of  the 
balance  of  their  account  at  some  point. 
Because  of  the  party  in  interest/ 
disqualified  person  relationships  and 
the  past  purchases  by  the  accounts  from 
the  Physicians,  the  Clinic  is  aware  of  the 
fact  that  prohibited  transactions  have 
occurred  in  violation  of  the  Act. 
Accordingly,  the  Clinic  represents  that 
within  ninety  days  of  the  grant  of  this 
proposed  exemption,  the  Clinic  will  file 
Forms  5330  with  the  Internal  Revenue 
Service  and  will  pay  all  applicable 
excise  taxes  due  with  respect  to  past 
prohibited  transactions.* 

6.  Upon  discovering  that  certain 
accounts  in_the  Plan  had  engaged  in 
prohibited  transactions,  the  board  of 
directors,  acting  as  trustee,  froze  the 
assets  in  Fund  F  pending  resolution  of 
the  prohibited  transaction  issues.  As  a 
resuh.  retiring  participants  are  limited 
to  receiving  only  a  partial  distribution. 
In  order  to  allow  participants  to  receive 
full  distributions,  the  trustee  proposes 
to  sell  the  Shares  to  the  Clinic. 
Accordingly,  the  Clinic  requests  an 
administrative  exemption  from  the  * 
Department  to  permit  the  Sale  under  the 
terms  and  conditions  described  herein. 

The  Sale  will  be  a  one  time  cash 
transaction,  and  the  Accounts  will  pay 
no  fees  or  commissions  in  connection 
with  the  Sale.  Prior  to  the  Sale.  First 
Union  will  become  trustee  with  respect 
to  the  Plan  assets  in  Fund  F.  At  this 
time.  First  Union  will  have  the  sole 
investment  discretion  over  the  entire 
assets  of  the  Plan.  Although  the  initial 
decision  to  sell  the  Shares  was  made  by 
the  board  of  directors  acting  as  trustee, 
First  Union  will  have  the  ultimate 
authority  to  approve  or  disapprove  the 
terms  and  conditions  of  the  Sale. 

7.  The  Clinic  obtained  an  appraisal  of 
the  Stock  dated  May  13. 1994.  from 
Dianne  D.  Cobb.  CFA,  ASA.  Ms.  Cobb  is 
the  Senior  Vice  President  of  Investment 
Managements  Services  of  Wachovia 
Bank  of  North  Carolina  which  provides 
analysis  with  regard  to  non-publicly 
traded  securities  and  securities  of 
closely  held  businesses.  Ms.  Cobb 
represents  that  both  she  and  Wachovia 
Bank  of  North  Carolina  are  unrelated  to 
and  independent  of  the  Clinic  and  its 
affiliates.  Relying  upon  the  discounted 
future  cash  flow  and  recent  trades  of  the 
Stock,  Ms.  Cobb  placed  the  fair  market 
value  of  the  Stock  at  $764  per  share. 


*  Because  of  the  adminislrative  difficulties 
involved  in  locating  certain  Physicians  who  were 
involved  in  these  prohibited  purchases  by  their 
accounts,  the  Clinic  has  represented  thai  it  will  be 
responsible  for  the  filing  of  the  Forms  5330  and  the 
payment  of  all  applicable  excise  taxes  resulting 
from  these  prohibited  purchases. 


Based  on  this  valuation,  the  value  of  the 
Shares,  which  represent  Fund  F's 
eighty-two  percent  interest  in  the 
Building  Corporation,  total  $12,539,532. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  the  terms  and  conditions  of  the  Sale 
will  be  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  Sale  will  be  a  one-time  cash 
transaction;  (c)  the  Plan  will  not  be 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  connection  with 
the  Sale;  and  (d)  the  Sales  price  for  the 
Shares  will  be  based  upon  its  fair 
market  value  as  determined  by  a 
qualified,  independent  appraiser;  and 
(e)  within  ninety  days  of  the  grant  of 
this  proposed  exemption,  the  Clinic  will 
file  Forms  5330  with  the  Internal 
Revenue  Service  and  will  pay  all 
applicable  excise  taxes  due  with  respect 
to  past  prohibited  transactions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrym  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Raytech  Corporation  Salaried 
Employees  Savings  Plan  (the  Salaried 
Plan)  and  Raytech  Corporation  Hourly 
Employee  Savings  Plan  (the  Hourly 
Plan;  together,  the  Plans)  Located  in 
Shelton,  Connecticut 

lApplication  Nos.  D-9722  and  D-97231 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  proposed 
extension  of  credit  by  Raytech 
Corporation  (Raytech)  to  the  Plans  in 
the  form  of  payments  (the  Makeup 
Payments)  with  respect  to  group  annuity 
contract  CG01274B3A  (the  GIC)  issued 
by  Executive  Life  Insurance  Company 
(ELIC);  and  (2)  the  Plans'  potential 
repayment  of  the  Makeup  Payments  (the 
Repayments),  provided:  (a)  ail  terms  of 
such  transactions  are  no  less  favorable 
to  the  Plans  than  those  which  the  Plans 
could  obtain  in  arm's-length 
transactions  with  an  unrelated  party;  (b) 
no  interest  and/or  expenses  are  paid  by 
the  Plans;  (c)  the  Makeup  Payments  are 
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made  only  in  lieu  cf  payments  due  from 
EUC  with  respect  tb  the  accumulated 
book  value  of  the  GIC  at  the  time  of  the 
Makeup  Payments;  (d)  the  Repayments 
are  restricted  to  the  amounts,  if  any. 
paid  to  the  Plans  af  er  March  27, 1994. 
by  EUC  or  other  rei  ponsible  third 
parties  with  respec  to  the  GIC  (the  QIC 
Proceeds);  (e)  the  R  ;payments  do  not 
exceed  the  total  am  sunt  of  the  Makeup 
Payments;  and  (0  tl  le  Repayments  ar^ 
waived  to  the  exter  ( the  Makeup 
Payments  exceed  tl  e  GIC  Proceeds. 

Summary  of  Facts  t  nd  Representations 

1.  Raytech  is  a  m  ihi-national 
manufacturer  and  r  larketer  of  specialty 
engineered  product;  for  heat  resistant, 
inertia  control,  enei  gy  absorption  aiid 
transmiiision  applic  ations.  In  1988, 
Raytech  became  th«  sponsor  of  the 
Plans,  which  are  de  Ined  contribution 
plans  u  "lersectior  401(k)  of  the  Code. 

2.  The  Salaried  P  an  currently  has  281 
participants  and  lie  leficiaries,  and  has 
assets  with  an  appn  sximate  aggregate 
fair  market  value  of  $9,79.3,000.  The 
Hourly  Plan  curreni  ly  has  236 
participants  and  bei  ieficiarie.s,  and  has 
assets  with  an  appr  iximate  aggregate 
fair  market  value  of  $1,0.51.000. 
Effe<:tive  January  1,  1994,  Charles 
Schwab  Trust  Com(  any  (the  Trustee) 
was  appointed  as  tr  istee  to  the  Plans. 

3.  Investments  of  unds  contributed 
under  the  Plans  are  mjde  by  the  Trustee 
as  directed  by  partii  ipants  in 
accordance  with  pr<  visions  of  the  Plajis. 
In  1988,  the  Plans  p  xjvided  two 
investment  options:  (i)  a  "Guaranteed 
Intenjst  Fund"  in  w  lich  the  monies 
were  to  be  held  unc  it  a  contract  or 
contracts  issued  by  me  or  more  major 
insurance  compani^  s  providing  for  a 
stipulated  minimun  rate  of  interest,  as 
selected  by  the  Plan  i'  administrative 
committee  (the  Con  mittee)  or  (ii)  a 
"Managed  Securitie  i  Fund",  consisting 
of  a  mutual  fund  irn  naged  by  a  bank 

v\  hich  was  selected  )y  the  Committee. 
Under  the  provision  s  of  the  Salaried 
Plan,  Raytech 's  mat(  hing  contributions 
could  be  delivered  i  i  cash  or  Raytech 
common  stock  at  th(  i  direction  of 
R3>1r'ch's  Board  of  I  irectors. 

4.  In  1992,  both  P  ans  were  amended, 
revising  the  name  o  the  Equity  Fund 
from  "Managed  Sec  irity  Fund"  to 
"Equity  Fund",  and  the  Salaried  Plan 
was  amended  to  adt  an  additional 
investment  option  ii  i  a  Balanced  F'und 
as  selected  by  the  Cimmittee.  In  1993. 
both  Plans  were  amended  to  change  the 
Guaranteed  Interest  Fund  option.  Prior 
to  this  amendment,  jhe  Guaranteed 
interest  Fund  provided  for  monies 
contributed  in  a  particular  year  to  be 
held  by  a  single  insurance  company 
(e.g.,  EUC).  PursuanI  to  this 


amendment,  the  Plans  now  permit 
investments  in  a  "pooled  investment 
fund"  that  features  insurance  company 
contracts  issued  by  multiple  insurance 
companies.  Under  the  terms  of  each  of 
the  Plans,  the  participants  have 
withdrawal  and  transfer  rights  with 
respect  to  their  accounts  (Withdrawal 
Events).  The  circumstances  triggering 
Withdrawal  Events  include  severance 
from  service,  disability,  retirement, 
death,  hardship,  transfer  of  funds  and  . 
loans. 

5.  The  GIC  was  issued  by  EUC  to  the 
Plans  in  1988.  Employee  savings 
contributions  directed  to  the  Guaranteed 
Interest  Fund  and  related  Raytech 
contributions  were  invested  in  the  GIC 
during  1988.  As  of  April  11, 1991,  total 
principal  deposited  under  the  GIC  plus 
accumulated  interest  under  the  GIC,  less 
previous  withdrawals  (the  Accumulated 
Book  Value)  for  the  Plans  j:':ounted  to 
$1,774,779.  On  April  11,  1991  (the 
Conservation  Date).  EUC  was  seized  by 
the  California  Insurance  Commissioner 
and  its  assets  were  frozen  and  its 
payments  suspended,  including  the 
GIC.5  Effective  September  3, 1993  (the 
Closing  Date),  the  California  Superior 
Court  approved  a  rehabilitation/ 
liquidation  plan  (the  Rehab  Plan).«  The 
Rehab  Plan  provides  for  the  resolution 
of  EUC's  contractual  obligations. 

6,  Pursuant  to  the  Rehab  Plan,  an 
interim  benefit  payment  (the  Interim 
Payment)  was  received  by  the  Plans  in 
the  combined  amount  of  $288,528  in 
September.  1993.  In  January.  1994,  the 
Plans  were  provided  an  option  to  elect 
to  participate  in  the  Rehab  Plan  o*  to  opt 
out.  Notice  was  given  that  the  contract 
values  and  terms  of  the  original  GIC  had 
been  adjusted  down  as  required  by  the 
Rehab  Plan.  The  Plans  were  advised  that 
there  was  no  pailicipating  state  guaranty 
a.ssociation,  and  thus  no  such  source  of 
makeup  funds.  The  Plans'  Committees 
elected  to  opt  out  of  the  Rehab  Plan,  and 
the  GIC  was  siurendered  {see  rep.  8, 
below). 


'In  ;.hi»  propoSfsd  exemp»ii)n  the  Department 
expresses  no  opinion  m  lo  wh<jlher  the  <)ix)ui3ition 
and  holding  of  ihe  G!C  vtolatnd  any  provisioiM  of 
Pan  4  of  Tiile  I  of  the  Act. 

•In  October.  1992,  the  .Secretary  of  Labor  filed 
SMil  against  Raymark  InduslriM,  ina  (Raymarli)aod 
certain  named  ndiiclarifw  In  the  USJ)is!.'ict  Court 
for  Connecticut  In  a  case  now  captioned  Hohert  B. 
Reich.  Secretary  of  the  US  Dc^^rtment  of  Labor  v 
Haymark  Indiiitrios,  Inc.,  et.ol..  Civil  Action  No. 
5:92CV  614  (EBB).  The  suit  named  Raytech  as  a 
suc-cessor  In  liability  to  Rjymarlc  The  suit  alleged 
the  broach  of  fiduciary  duties  under  lh«  Act  in 
connection  with  the  purchase  of  a  group  annuity 
contract  from  EUC  to  fund  the  beneHls  of  thii>e 
Raymark  pension  pla.Ta  folbwing  an  investigation 
that  began  in  jun«.  1991.  The  Department  notes  that 
the  exemption  proposod  herein  is  not  intended  to 
affect  any  cause  of  acrton  by  any  participant  of  the 
Plans  or  the  fkipartment  with  respect  to  the  (JIC 


7.  Under  the  Rehab  Plan,  a  new 
insurance  company,  Aurora,  was 
created  to  receive  the  EUC  assets.  ELIC 
contractholders,  however,  were  not 
forced  lo  invest  in  the  new  company 
and  could  opt  out.  Upon  opting  out, 
however,  the  EUC  contractholders  were 
to  receive  only  a  portion  of  their 
Accumulated  Book  Value,  or  a  . 
reduction  of  31.5%.  After  that 
redutiion,  further  amounts  Were  to  be 
held  back  to  cover  potential  liabilities 
from  EUC  indemnities  in  the  sale  of  the 
assets  and  ongoing  litigation  concerning 
allocation  of  the  EUC  as-sets,  leaving  the 
balance  for  the  first  opt  out  payment. 

In  addition  to  the  first  opt  out 
payment,  the  Rehab  Plan  provides  for 
future  potential  payments  as  follows:  (a) 
distributions  from  enhancement  tnists; 
and  (b)  release  of  holdbacks.  These  are 
described  below. 

Three  enhancement  trusts  were 
created  at  the  ELIC  sale  to  protect 
certain  EUC  assets  that  were  not  part  of 
the  sale,  one  for  real  estate,  one  for 
below  grade  stocks  and  bonds,  and  one 
for  ELIC  rights  not  transferred.  All  of 
these  assets  are  to  be  liquidated  by  the 
enhancement  trusts  over  time  and  the 
proceeds  distributed  to  the  ELIC 
contractholders.  As  required  by  the 
Rehab  Plan,  a  specified  amount  was 
held  back  lo  rover  the  indemnity  and 
allocation  contingencies. 

The  holdback  amounts,  if  any  remain, 
will  be  released  to  the  participants  in 
the  future  if  not  used  to  cover  the 
indemnities  and  allocation  litigation 
result.  The  Rehab  Plan  provided  no 
assurance  that  there  would  be 
distributions  from  enhancement  trusts 
or  releases  of  holdbacks. 

8.  The  opt  out  provision  of  the  Rehah 
Plan  was  equivalent  to.a  repurchase  of 
the  GIC  in  return  for  the  opt  out 
payment.  Having  elected  to  opt  out.  the 
Plans  on  March  27, 1994,  received  the 
first  opt  out  payment  in  the  amount  of 
$730,912.  When  added  to  the  Interim 
Payment  (see  rep.  6,  above)  of  $288,528, 
the  Plans  have  received  a  total  of 
$1,019,440  from  EUC.  In  addition, 
approximately  S200,00U  was  held  back 
by  EUC  (see  rep.  7,  above).  When  the 
opt  out  payment  was  received,  the  Plans 
surrendered  the  GIC  to  Aurora. 

9.  Following  tiie  receipt  of  the  first 
opt  out  payment  and  assuming  no  future 
payments  from  the  enhancement  tnists 
or  from  the  holdback,  each  affected 
participant.in  the  Plans  will  have  lost 
approximately  42%  of  his/her  acxount 
balance  Invested  in  the  GIC  as  of  the 
Conservation  Date  of  April  11. 1991. 
The  applicant  represents  that  the 
realization  of  these  losses  and 
uncertainties  surrounding  the  EUC 
situation  have  caused  sul^stantial 
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concern  and  anxiety  among  the  Plans' 
participants.  In  order  to  relieve  the 
affected  participants'  concerns,  to 
protect  the  participants'  accounts 
invested  in  the  GIC,  and  to  restore  to  the 


Plans  the  ability  to  fulfill  obligations 
with  respect  to  Withdrawal  Events 
involving  amounts  invested  in  the  GIC. 
Raytech  desires  to  make  up  the  losses 
the  participants  have  suffered  as  a  result 


of  the  investment  in  the  GIC  by  way  of 
the  Makeup  Payments.  The  Makeup 
Payments  have  been  calcnlated  as 
follows: 


Accumulated  Book  Value  on  Conservation  Date  

Interest  Values  Lost  (April  11,  1991  to  Marcti  27.  1994) 

:   Totals , ,. ; 

Payments  Made  By  EUC ,. ,. 

Makeup ....„„ .". - 

Totals  .^ ;....: 


Hourly 


$85,189 
23.332 


108.521 


49.598 
58,923 


108.521 


Salaried 


SI. 689.590 
463,167 


2.152,757 


969.842 
1,182.915 


2.152.757 


Total 


SI  ,774.779 
486,499 


2.261.278 


1.019.440 
1,241,838 


2,261,278 


The  totals  that  should  have  been 
earned  match  the  payments  made  by 
ELIC  (Interim  Payment  plus  first  opt  out 
payment)  plus  the  Makeup  Payment. 
(The  totals  will  increase  to  account  for 
interest  at  6.19%  up  to  the  actual 
Makeup  Payment  date.) 

The  Makeup  Payments,  which  are 
shown  in  the  above  chart,  have  been 
calculated  in  order  to  restore  to  the 
Plans  the  full  Accumulated  Book  Value 
of  the  GIC  as  of  March  27, 1994  (the  date 
of  the  first  opt  out  payment),  which  is 
$2,261,278.  In  addition,  the  applicant 
represents  that  it  will  pay  interest  to  the 
Plans  up  to  the  actual  Makeup  Payment 
date  at  a  rate  of  6. 19% ,  since  funds 
invested  in  the  GIC  would  have  been 
rolled  over  by  the  Trustee  into  the 
Hartford  Insurance  Company  GIC, 
having  a  guaranteed  interest  rate  of 
6.19%  and  expiring  December  31, 1997. 

10.  Raytech  is  prepared  and  able  to 
contribute  the  above-calculated  Makeup 
Payments  plus  interest  to  the  Plans  to 
eliminate  the  participants'  losses  and 
future  payment  contingencies.  The  first 
opt  out  payments  (including  the  Interim 
Payment)  and  the  Raytech  Makeup 
Payments  will  fully  restore  the 
participants'  accounts.  Immediately 
following  the  granting  of  the  exemption 
proposed  herein  and  the  execution  of  a 
closing  agreement  with  the  Internal 
Revenue  Service  pursuant  to  Rev.  Proc. 
92-16,  the  Makeup  Payment  will  be 
contributed  directly  to  the  Trustee,  who 
is  obligated  under  the  terms  of  the  Plans 
to  invest  the  contribution  directly  into 
the  Guaranteed  Interest  Fund.  As  future 
payments  from  the  enhancement  trusts 
or  return  of  holdbacks  are  received,  the 
Trustee  is  to  pay  such  amounts  over  to 
Raytech  to  reimburse  it  for  that  portion 
of  the  Makeup  Payments.  The 
transaction  can  be  characterized  as  a 
non-interest  bearing  loan  by  Raytech  to 
the  Plans  requiring  no  security  or 
collateralization. 

11.  The  applicant  represents  that  the 
losses  suffered  by  the  affected 


participants  are  known  numbers  since 
the  Rehab  Plan  has  been  implemented 
and  the  payment  has  been  made  except 
for  enhancement  trusts  and  holdbacks. 
In  the  absence  of  the  Makeup  Payments, 
such  participants  stand  to  lose  42%  of 
their  account  balances  as  of  the 
Conservation  Date  of  April  11, 1991  and 
interest  since  such  date  totaling 
approximately  $1,242,000.  To 
summarize,  Raytech  is  proposing  to 
make  up  the  lost  amounts  and  to  cover 
the  amounts  not  paid  due  to  the 
enhancement  trusts  and  the  holdbacks 
under  the  Rehab  Plan.  Ra>'tech  is 
looking  to  recoup  such  amounts  only  to 
the  extent  that  they  are  subsequently 
paid  under  the  Rehab  Plan. 

12.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
because:  (a)  all  terms  of  the  transactions 
will  be  no  less  favorable  to  the  Plans 
than  those  which  the  Plans  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party:  (b)  no  interest  and/or     . 
expenses  will  be  paid  by  the  plans;  (c) 
the  Makeup  Payments  will  be  made 
only  in  lieu  of  payments  due  from  ELIC 
with  respect  to  the  accumulated  book 
value  of  the  GIC  at  the  time  of  the 
Makeup  Payments;  (d)  the  Repayments 
are  restricted  to  the  GIC  Proceeds;  (e) 
the  Repayments  will  not  exceed  the 
total  amount  of  the  Makeup  Payments; 
and  (f)  the  Repayments  are  waived  to 
the  extent  the  Makeup  Payments  exceed 
the  GIC  Proceeds. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


The  Bally  Manufacturing  Corporation, 
■Sally's  Employee  Savings  Trust  for 
Administrative,  Employees,  et  al.  (the 
Plans),  Located  in  Chicago,  IL 

(Application  Nos.  D-9646  and  I>-9647| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  the  proposed 
advance  of  funds  (the  Advances)  to  the 
master  trust  which  was  established  to 
hold  the  assets  of  the  Plans  (the  Master 
Trust)  by  Bally  Manufacturing 
Corporation  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plans  and 
the  Master  Trust,  and  (2)  the  Master 
Trust's  potential  repayment  of  the 
Advances  upon  the  receipt  by  the 
Master  Trust  of  payments  under  two 
guaranteed  investment  contracts  (the 
GICs)  issued  by  Executive  Life 
Insurance  Company  (Executive  Life); 
provided  the  following  conditions  are 
satisfied: 

(A)  No  interest  or  expenses  are  paid 
by  the  Plans  in  connection  with  the 
proposed  transaction; 

(B)  The  Advances  will  be  repaid  only 
out  of  amounts  paid  to  the  Master  Trust 
by  Executive  Life,  its  successors,  or  any 
other  responsible  third  party;  and 

(C)  Repayment  of  the  Advances  is 
waived  with  respect  to  the  amount  by 
which  the  Advances  exceed  GIC 
proceeds. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  Delaware 
Corporation  with  its  principal  place  of 
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busine&s  located  in  Chicago.  Illinois. 
The  Plans  are  all  d«fihed  contribution 
plans.  The  estimated  number  of 
participants  in  each  <  f  the  Plans  as  of 
December  31, 1993  is : 

a.  Bally 's  Employ ei  i  Savings  Tru.st  for 
Adminretrative  Emphyees:  729 

b.  Baily's  Employe< «  Savings  Tru.st  for 
Club  Employees:  4,7^  5 

c.  Baily's  Grand,  In  s.  Contributory 
Savings  Plan:  1.269 

d.  Baily's  Grand  (G  »JOCCorp.) 
Retirement  Savings  Voluntary 
Participation  Plan:  1, 164 

e.  The  Amended  ar  d  Restated  Baily's 
Park  Place,  inc.  Profil  Sharing  Plan: 
2,lfi2 

2.  The  assets  of  all  ive  Plans  are  held 
in  the  Master  Trust.  E  ach  Plan  holds 
units  of  participation  representing  an 
undivided  interest  in  the  assets  of  the 
Master  Taist.  As  of  D  icember  31,  1993. 
the  total  amount  of  Pi  an  assets  held  in 
the  Master  Trust  vwas  approximately 
$95,000,000.  The  tern  is  of  the  Plans 
permit  participants  tc  direct  the 
investment  of  their  ac  counts  under  the 
Plans.  Each  of  the  Pla  is  provides  its 
participants  the  optio  i  of  inve<rting  in 
any  of  six  mutual  fun  Is  managed  by 
Fidelity  Management  ind  Research 
Comparvy,  including  t  le  Interest  Income 
Fund.  The  GICs,  whic  i  were  acquired 
direcily  by  the  Mastei  Trust,  are 
considered  part  of  thfi  Interest  Income 
Fund.  The  Interest  In<  ome  Fund  has 
investments  in  severe  guarantR»>d 
investment  contracts.  On  April  4.  1989, 
the  Master  Trust  acqu  red  GIC  A  |;«CGO 
1318  ASA)  from  Execi  itive  Life  for 
$4,000,000.  GIC  A  pre  vided  for  annual, 
guaranteed  intere«^  at  (he  nrte  of 
10.13%,  with  a  matur  ty  date  of  October 
15, 1992.  On  July  3,  1  189.  the  Master 
Trust  acquired  GIC  B  #CGO  1331  A3A) 
from  E.xecutive  Life  k  r  $3,000,000.  GIC 
B  provided  for  annual  guaranteed 
interest  at  the  rste  of  ?  .01%,  with  a 
maturity  date  of  Octot  er  15,  1993. 

3.  On  April  11, 199-  ,  Executive  Life 
was  placed  into  conse  vatorship  by  the 
Insurance  Commissioi  ler  of  the  State  of 
California.  The  Emplc  /er  represents  that 
Executive  Life  ceased  payments  on  the 
GICs  upon  commence  nent  of  the 
conservatorship.  The  i  ffect  pf  the 
conservatorship  has  b(  en  to  freeze  all 
assets  invested  in  the  i  ilCs.  This  freeze 
has  prevented  Plan  pa  lidpants  from 
exen;isipg  their  rights  under 
request  distributions,  oans, 
withdrawals  and  inves  tment  transfers 
with  respect  to  amoun  :s  currently 
invested  in  the  GICs.'' 
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'  Tbe  DepartmenI  ixHes 
acq;iire  and  botd  iSe  GICs  an 
Tirliiciary  ivspon&ibility  r 
SiibfilieB.  Title  I  of  tbe  Ao. 


tbe  (iecisiomi  b) 
governed  by  the 

n  this  regard,  the 


4.  The  Employer  proposes  to  make  the 
Advances  to  the  Master  Trust  in  a  series 
of  pajmients,  pursuant  to  a  written  loan 
agreement  (the  Agreement).  The  total 
amount  of  Advances  will  not  exceed  the 
aggregate  account  balances  of  the  Plans' 
participants  attributable  to  the  GICs  as 
of  April  11. 1991, «  adjusted  for  interest, 
as  follows:  Commencing  on  the  date  the 
Employer  and  the  Internal  Revenue 
Service  enter  into  a  closing  agreement 
pursuant  to  Internal  Revenue  Procedure 
92-16,"'  interest  will  be  credited  at  the 
rate  paid  on  the  Interest  Income  Fund.*" 
The  Employer  represents  that  it  wishes 
to  enter  into  the  proposed  transaction  in 
order  to  protect  the  Plan  participants 
from  the  effects  of  a  prolonged 
rehabilitation  process  and  from  any 
potential  loss  resulting  from  Executive 
Life's  inability  to  meet  its  obligations 
under  the  GICs.  In  this  regard,  the 
Employer  represents  that  the  Plajis' 
participants  will  benefit  from  the 
proposed  transaction  because  the 
Advances  will  ensure  that  the 
participants  receive  100%  of  the 
-conservatorship  date  value  of  their 
accounts  and  such  amounts  will  be 
available  as  soon  as  approval  is  received 
from  the  Internal  Revenue  Service  and 
the  Department."  The  Employer  further 
represents  that  the  Advances  will 
facilitate  benefit  distributions,  loans, 
hardship  withdrawals  and  investment 
transfers  which  would  not  otherwise  be 
possible  because  of  Executive  Life's 
suspension  of  payments  under  the  GICs. 
The  Employer  also  represents  that  the 
Advances  will  be  non-interest  bearing 
and  the  Plan  will  not  incur  any 
expenses  in  connection  with  the 
proposed  transaction. 

5.  Repayment  of  the  Advances  under 
the  Agreement  is  limited  to  payments 
made  to  the  Master  Trust  by  or  on  behalf, 
of  Executive  Life,  or  its  sua;essor,  or 
any  other  responsible  third  parties.  No 
other  assets  of  the  Master  Tnist  will  be 
available  for  repayment  of  the 


.>aqv  temenlsf 


t»ep.-jrtinenf  is  not  herein  proposing  relief  for  any 
violations  of  Part  4  which  may  have  drisen  as  a 
result  of  .the  acqui.sition  and  holding  of  ihe  GICs 
i.ssi>ed  by  Executive  Life. 

"The  balances  as  of  April  1 1,  iwn  consist  of 
contributions  plus  infenst  at  the  contred  rate,  less 
prior  withdrawals. 

'Inlemal  Revenue  Procedure  92-16  provides  for 
a  temporary  closing  agreement  program  to  settle 
curtain  tax  liabilities  that  arise  out  of  transactiofts 
Ix'lween  an  employer-.sponsor  at>d  the  trust  of  a 
qudlincd  deru>ed  contribution  plan. 

'"The  Employer  represents  that  the  annualized 
rate  of  return  on  the  Interest  Income  Fund  for  tbe 
period  from  April  1, 1993  through  March  31,  1994 
was  7.35%. 

"The  Departmeni  not<M  that  the  exemption,  if 
granted,  will  not  affect  the  ability  of  a  p^ticipant 
or  beneficiary  to  bring  a  civil  action  against  Plan 
fiduciaries  for  breaches  of  section  404  of  ERISA  in 
connection  with  any  a.^pect  of  the  C1C  transactions. 


Advances.  If  the  payments  by  or  on 
behalf  of  Executive  Life  are  not 
sufficient  to  fujly  repay  the  Advanc-es. 
the  Agreement  provides  that  the 
Employer  will  have  no  recourse  against 
the  Plans  or  the  Master  Trust,  or  against- 
any  participants  or  beneficiaries  of  the 
Plans,  for  the  unpaid  amount.  To  the 
extent  the  Master  Trust  receives  GIC 
proceeds  in  excess  of  the  total  amount 
of  the  Advances,  such  additional 
amounts  will  be  retained  by  the  Master 
Trust  and  allocated  among  the  accounts 
of  the  Plans'  participants. 

6.  In  summary,  tbe  applicant 
represents  that  the  proposed  transatiion 
.satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (1)  The  transaction  will 
preserve  the  Plans'  ability  to  timely 
fund  participiants'  benefits,  including 
participant  loans,  hardship  withdrawals 
and  participant-directed  investment  re- 
allocations; (2)  The  Master  Trust  will 
not  incur  any  exp>enses  with  respect  to 
the  transaction;  (3)  Repayment  of  the 
Advances  will  be  made  only  from 
amounts  paid  to  the  Master  Trust  by 
Executive  Life,  its  successor,  or  any 
other  third  party;  (4)  If  tbe  paymwits  by 
or  on  behalf  of  Executive  Life  are  not 
sufficient  to  fully  repay  the  Advances, 
the  Employer  will  have  no  recourse 
against  the  Plans  or  the  Master  Trust,  or 
against  any  participants  or  beneficiaries 
of  the  Plans,  for  the  unpaid  amount;  and 
(5)  Repayment  of  the  Advances  will  be 
waived  with  respect  to  the  amount  by     . 
which  the  Advances  exceed  the  amount 
the  Master  Trust  receives  from  GlC 
proiceeds. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section . 
4975(c)(2)  of  the  Code  does  not  relieve  - 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404  - 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discbarge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 


employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  arid  transitional  niles. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory-  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  malisrial  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
descrtbed  in  the  application  change 
after  the  exemption  is  granted',  the 
exemption  will  cease  to  apply  as  oftiie 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

.Signod  at  Wa.shington,  DC.  this  22n(l  dav 
(if  July  1994. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinalions. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor.  ' 
IFR  Doc.  94-18265  Filed  7-26-94;-8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge  and  Advancement  Advisory 
Panel;  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Dance  Challenge  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  10.  1994  from  9:30  a.m. 
to  5:30  p.m.  in  Room  714.  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
lb  the  public  from  9:30  a.m.  to  10:30 
a.m.  for  welcome,  introductions  and  a 


Challenge  overview  and  from  5:00  p.m. 
to  5:30  p.m.  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  to  5:00  p.m.  are  for 
the  purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Oftjce  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Penn.sylvania  Avenue  NVV..  Washington, 
DC  20506.  202/682-5532.  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Fiirther  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20.')06.  or  call.2Q2/682-5439. 

Datedtjuly  21.  1994.  - 

Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts,     '       -. 

IFR  Doc.  94-18206  Filed  7-26-94;  8:45  am] 
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Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  Section  l_0(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public. 
Law  92-^63).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Local  and  State  and  Regional 
Arts  Agency  Challenge  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  3, 1994  from  10  a.m.  to 
5:30  p.m.  This  meeting  will  be  held  in 
Room  M-14,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  10  a.m.  to  10:45  a.m. 
for  opening  remarks  and  a  review  of 
evaluation  criteria. 


The  remaining  portion  of  this  meeting 
from  10:45  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1 100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fropi  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the    " 
Arts,  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  July  18.  1994. 
Yvonne  M,  Sabine. 

Director.  Office  nf  Panel  Operations.  Sutional 

Endowment  for  the  Arts. 

jFR  Doc.  94-18205  Filed  7-26-94:  8:45  am] 
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Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  set:tion  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Media  Arts  Challenge  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  17.  1994.  in  room  716 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  This  meeting  will  begin  at  9 
a.m.  and  adjourn  when  business  is 
completed. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  for 
introductory  remarks  and  an  overview 
of  the  Challenge  Program  and  from  3.30 
p.m.  until  business  is  completed,  for  a 
policy  discussion. 
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Dated:  July  21,  1994. 
Yvonne  M.  Sabine, 
Director.  Office  of  Panel 
Endowment  for  the  Arts. 
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Pursuant  to  section 
Federal  Advisory  Comjn 
Law  92-463),  as  amen 
hereby  given  that  a  me^t 
Presenting  and  Comm 
Advisory  Panel  (Presei  it 
Section)  to  the  National 
Arts  will  be  held  on 
from  9:00  a.m.  to  5:30 
will  be  held  in  room 
Hanks  Center,  1100 
Avenue  NW.,  Washin 

A  portion  of  this  me*t 
to  the  public  from  4:0G 
for  a  policy  and  gu^del 

The  remaining  porti 
from  9:00  a.m.  to  4:00 
purpose  of  panel  revie  v 
evaluation,  and 
applications  for  financial 
under  the  National 


Kin 


Federal  Register  /  Vol.  59,  No.  143  /  Wednesday.  July  27.  1994  /  Notices 


38213 


with  reference  to 

ined  from  Ms. 
ittee  Management 
End(  wment  for  the 
20506,  or  call 


( ^pemtions.  i\atipniil 
7-2fi-94:8:45;ini| 


0(a)(2)  of  the 

ittee  Act  (Public 
led,  notice  is 

ir>gof  the 
issioning 
ing  Networks 
Council  on  the 
A^igust  22,  1994 
m.  This  meeting 
10,  at  the  Nancy 

Ivania 
on,  DC  20506. 
ing  will  be  open 
p.m.  to  5:30  p.m. 
nes  discussion, 
of  this  meeting 
m.  is  for  the 
,  di.scussion. 
ndation  on 
assistance 
FoiJndation  on  the 


7: 
Pe  insyl 


Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  9(B)  of  .section 
552b  of  Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  of  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington,  DC  20506,  or  call 
202/682-5439. 

DHted:  July  21.  1994. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  Motional. 
Endowment  for  the  Arts. 
IFK  Doc.  94-18207  Filed  7-26-94;  H;4.S  ami 
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Notice  of  Meeting  • 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Presenting 
Organization  A  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  23-26.  1994,  9  a.m.  to  7  p.m.  on 
August  23-25  and  from  9  a.m.  to  5  p.m. 
on  August  26.  This  meeting  will  be  held 
in  Room  730.  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  2  p.m.  to  5  p.m.  on 
August  26.  for  a  policy  discussion  and 
guidelines  review. 

The  remaining  portion  of  this  meeting 
from  9  a.m.  to  7  p.m.  on  Augu.st  23  to 

25.  and  from  9  a.m.  to  2  p.m.  on  August 

26,  are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 


confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6),  and  (9)  (B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1 100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington,  DC  20506.  or  call 
202/682-5439.  "      . 

Dated:  July  21,  1994.  . 

Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations;  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-18208  FiJed  7-26-94:  8  4,5  mil 
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Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  ofthe 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  panel 
(Presenting  Organizations  B  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  30  to  September  2,  1994 
from  9  a.m.  to  7  p.m.  on  August  30  to 
September  1  and  from  9  a.ni.  to  5  p.m. 
on  September  2.  This  meeting  will  be 
held  in  Room  730.  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  2,  from  2 
p.m.  to  5  p.m.  for  a  policy  discussion 
and  guidelines  review. 

The  remaining  portions  of  this 
meeting  from  9a.m.  to  7  p.m.  on  August 
30  to  September  1.  and  from  9  a.m.  lo  • 
2  p.m.  on  September  2  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  us 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 


applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (cK4),  (6)  and  9(B)  of  section 
552b  of  Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
IX:  20506.  202/682-5532.  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  |uly  21.1994. 
Yvonne  M.  Sabine. 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-16209  Filed  7-26-94; «:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[DocKet  No.  50-139] 

University  of  Washington; 
Environmental  Assessment  and 
Finding  of  No  Significant 
Environmental  impact  Regarding 
Proposed  Renewal  of  Facility  License 
No.  R-73 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  License  No.  R-73  for  the 
University  of  Washington  Research 
Reactor  (the  licensee)  located  on  the 
University  campus  in  Seattle. 
Washington. 

Environmental  Assessment 

Identification  of  Proposed  Action 

This  Environmental  Assessment  is 
written  in  connection  with  the  proposed 
renewal  date  of  February  14. 1999.  for 
the  facility  license  of  the  University  of 
Washington  Research  Reactor  (UWRR) 
at  Seattle.  Washington,  in  response  to  a 
timely  application  from  the  licensee 
dated  August  10  and  31, 1989.  as 
modified  on  February  14  and  May  2. 
1994.  The  proposed  action  would 


authorize  possession,  but  not  operation, 
of  the  facility,  for  a  period  of  five  years. 

Need  for  the  Proposed  Action 

The  license  for  the  facility  was  due  to 
expire  on  October  13. 1989.  The 
licensee  made  a  timely  request  for 
renewal  as  a  possession  only  license  on 
August  10  and  31. 1989,  for  a  period  of 
20  years  which  was  later  modified  on 
February  14. 1994  for  a  period  of  five 
years.  The  proposed  action  is  required 
to  authorize  continued  possession,  but 
not  operation,  of  the  facility,  so  that  the 
licensee  can  complete  its 
decommissioning  plan  and  uhimately 
decommission  the  reactor  facility. 

Alternatives  to  the  Possession  Action 

An  alternative  to  the  proposed  action 
that  was  considered  was  not  renewing 
the  license.  This  alternative  would  have 
led  to  possession  of  a  facility  and 
radioactive  material  without 
authorization  by  law.  This  alternative 
did  not  provide  an  acceptable  way  for 
the  licensee  to  possess  the  facility  prior 
to  decomissioning,  or  for 
decommissioning  the  facility  in  a 
controlled,  coordinated  manner.  The 
other  alternative  was  to  renew  the 
license  for  possession  only  a  period  of 
one  year,  but  this  would  require  license 
renewals  on  an  annual  basis  until 
decommissioning  is  completed. 

Environmental  Impact 

The  reactor  is  defueled  and  all  special 
nuclear  material  and  source  material 
have  been  shipped  offsite  or  transferred 
to  the  State  license.  The  only  remaining 
radioactivity  at  the  facility  is  activated 
reactor  components.  There  is  no 
potential  for  generation  of  further 
radioactive  materials.  The  extension  of 
the  facility  license  as  a  possession  only 
license  for  a  five  year  period  allows  the 
licensee  time  to  complete  its 
decommissioning  plan  and  affords  it  a 
reasonable  time  to  implement 
decommissioning.  Further,  providing 
additional  time  for  the  licensee  to 
develop  and  implement  the 
decommissioning  plan  should  lessen 
the  environmental  impact,  in  that 
radioactive  materials  will  continue  to  be 
depleted  by  the  decay  process  and  the 
licensee  will  have  an  opportunity  to 
better  plan  and  conduct 
decommissioning  activities. 

Alternatives  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  beyond  those  normally 
allocated  for  such  activities. 


Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  foregoing  environmental 
assessment,  the  Commission  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effiect  on  the 
quality  ofthe  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  this 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  a 
license  renewal  application  dated 
August  10  and  31.  1989.  as  modified  on 
February  14  and  May  2. 1994.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC  20555. 

Dated  at  Rockville.  Mar>land  this  21st  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss. 
Director.  Non-Power  Beactors  and 
Decommissioning  Project  Directorate. 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-18249  Filed  7-26-94;  8:45  ami 
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Proposed  Generic  Communication; 
Information  on  NRC/Licensee 
Safeguards  Meeting/Wortcshop  on 
Revisions  to  1 0  CFR  Part  73  To  Protect 
Against  Malevolent  Use  of  Vehicles  at 
Nuclear  Power  Plants 

AGENCY:  Nuclear  Regulator.' 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  On  June  30. 1994.  the 
Commission  approved  a  final  rule 
revising  10  CFR  Part  73  associated  with 
protection  against  malevolent  use  of 
vehicles  at  nuclear  power  plants.  The 
rule  change  modifies  the  design  basis 
threat  for  radiological  sabotage  to 
include  use  of  a  land  vehicle.  The  rule 
change  also  requires  vehicle  control 
measures,  including  vehicle  barrier 
systems,  to  protect  against  the 
malevolent  use  of  a  land  vehicle.  The 
vehicle  barrier  system  design  requires 
that  the  system  stop  the  forward  motion 
ofthe  design  basis  vehicle. 

As  part  of  the  implementation  of  this 
rule  change,  the  NRC  staff  is  publishing 
Regulatory  Guide  5.68,  "Protection 
Against  Malevolent  Use  of  Vehicles  at 
Nuclear  Power  Plants."  and  NUREG/ 
CR-6190.  "Protection  Against 


38214 


Malevolent  Use  of 
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Vehicles  at  Nuclear 


Power  Plants."  Vo  umes  1  and  2.  These 
documents  were  sj  ecifically  developed 
to  provide  guidanc  j  acceptable  to  the 
NRC  staff  by  which  a  licensee  can  meet 
the  requirements  o  the  revised  10  CFR 
Fart  73.  The  Office  of  Nuclear  Reactor 
Regulation  will  cor  duct  one-day 
technical  worksho]  is  in  each  of  the  NRC 
Regional  offices  to  liscuss  Regulatory 
Guide  5.68  and  NU  ^G/CR-6190, 
Volumes  1  and  2.  a  id  address 
implementation  of  he  rule  change. 

DATE  AND  LOCATION;  The  NRC  Region  I 
meeting  will  be  he!  i  on  August  18. 
1994.  from  8:30  a.n  .  to  5:00  p.m.  at  the 
regional  office  locai  ed  at  475  Allendale 
Road,  King  of  Prussia.  Pennsylvania. 

The  NRC  Region  I  meeting  will  be 
held  on  August  9. 1 994.  from  8:30  a.m. 
to  5:00  p.m.  at  the  r  jgional  office 
located  at  101  Mari  stta  Street,  Suite 
2900.  Atlanta.  Geor;ia. 

The  NRC  Region  II  meeting  will  be 
held  on  August  16.  1994.  fi-om  8:30  a.m. 
to  5:00  p.m.  at  the  r  >gional  office 
located  at  801  VVarr  >nville  Road.  Lisle, 
Illinois. 

The  NRC  Region   V  meeting  will  be 
held  on  August  11.  1994.  from  8:30  a.m. 
to  5:00  p.m.  at  the  n  gional  office 
located  at  611  Ryan  Plaza  Drive,  Suite 
400,  Arlington,  TexiS. 

DIRECT  QUESTIONS  TC  :  Robert  J.  Dube, 
United  States  Nude  ir  Regulatory 
Commission.  Office  of  Nuclear  Reactor 
Regulation,  VVashin  iton.  DC  20555. 
Telephone  (301)  50- -2912. 

SUPPLEMENTARY  INFC  RMATION:  This 
meeting  between  th<  NRC  technical  staff 
and  licehsees  is  clos  ed  to  members  of 
the  public  or  other  f  arties  due  to  the 
fact  that  Safeguards  nformation  will  be 
discussed.  An  uncia  tsified  summary  of 
the  meeting  will  be  irepared  and  will  be 
available  upon  requ  st. 

The  regional  conU  rence  rooms  can 
accommodate  up  to  hree 
representatives  from  each  facility.  It  is 
requested  that  each   icensee  planning  to 
send  representatives  to  the  workshop 
provide  the  names  o  the  attendees  to 
Elaine  Koup  at  (301 )  504-2932  or 
Catherine  Berney  at  301)  504-2933  by 
August  8. 1994.  If  a    censee  desires  to 
send  more  than  thre(  representatives, 
they  may  contact  Ms  Kqup  after  August 
4  for  additional  spac  >s.  if  available. 

Dated  at  Rockville.  V  ar>Iand,  this  21st  dav 
of  July  1994. 

Douglas  V.  Pickett. 

Acting  Director.  Project  Directorate  111-3. 
Division  of  Reactor  Proj  •cts—lll/lV.  Office  of 
Nuclear  Reactor  Regulo  ions. 
(FR  Doc.  94-18250  File  i  7-26-94;  8:45  ami 
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Availability  of  Staff  Technical  Position 
on  Consideration  of  Fault 
Displacement  Hazards  in  Geologic 
Repository  Design 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  NUREG-1494.  "Staff 
Technical  Position  (STP)  on 
Consideration  of  Fault  Displacement 
Hazard  in  Geologic  Repository  Design." 
ADDRESSES:  Copies  of  NUREG-1494. 
including  the  staff  disposition  of 
comments,  can  be  purchased  from 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  of  NUREG-1494  is  also 
available  for  public  inspection  and/or 
copying  at  the  NRC  Public  Document 
Room,  2120  L  Street  (Lower  Level)  NW.. 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Garcia.  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  Nuclear  Regulatory 
Commission.  11545  Rockville  Pike.  MD 
20852.  Telephone:  (301)  415-6631. 
SUPPLEMENTARY  INFORMATION:  NRC 

regulations  for  the  disposal  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  in  a  geologic  repository  recognize 
that  prohibit  designing  the  repository 
against  the  effects  of  such  a  potentially 
adverse  condition.  The  STP  recognizes 
the  acceptability  of  designing  the 
geologic  repository  to  take  into  account 
the  attendant  effects  (e.g..  displacement) 
of  faults  of  regulatory  concern  and 
express  the  staffs  views  on  what  is 
needed  from  the  U.S.  Department  of 
Energy  if  it  chooses  to  locate  structures, 
systems,  and  components  important  to 
safety  or  important  to  waste  isolation  in 
areas  that  contain  faults  of  regulatory 
concern. 

On  March  18.  1993.  NRC  published 
the  "Notice  of  Availability"  for  the  draft 
STP  in  the  Federal  Register  (see  58  FR 
14594)  and  solicited  public  comments. 
As  a  result,  more  than  25  comments 
were  received  from  four  different 
parties.  The  NRC  staff  reviewed  these 
comments  and.  as  a  result,  changes  and 
clarifications  were  incorporated  into  the 
STP.  Staff  responses  to  these  comments 
are  documented  separately  as  Appendix 
C  to  NUREG-1494. 

On  March  24.  1994.  the  NRC  staff 
briefed  the  Advisory  Committee  on 


Nuclear  Waste  (ACNW)  on  the  revised 
STP  following  the  end  of  the  public 
comment  period.  As  a  result,  the  ACNW 
recommended,  without  additional 
comment,  that  the  staff  publish  the  STP 
in  final  form.. 

Dated  at  Rockville,  Marvland,  this  20lh  ti;iy 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Giiien. 

Acting  Chief  High-Level  Waste  and  Uranium 
Recovery  Projects  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  94-18251  Filed  7-26^94;  8:45  ami 

BILLING  CODE  7590-01-M 

[Docket  Nos.  50-317  and  50-018] 

Baltimore  Gas  &  Electric  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69.  issued  to 
Baltimore  Gas  and  Electric  Company 
(the  licensee),  for  operation  of  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
Nos.  1  and  2,  located  in  Calvert  County, 
Maryland. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
March  23.  1994,  for  an  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
plant  reactors  against  radiological 
sabotage."  The  requested  exemption 
would  allow  the  implementation  of  a 
hand  geometry  biometric  system  of  site 
access  control  in  conjunction  with 
photograph  identification  badges,  and 
would  allow  the  badges  to  be  taken 
offsife. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a),  the 
licensee  is  required  to  establish  and 
maintain  an  onsite  physical  protedion 
system  and  security  organization. 

The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d).  "Access  Requirements," 
specifies  in  part  that:  "The  licensee 
shall  control  all  points  of  personnel  and 
vehicle  access  into  a  protected  area." 
The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d)(5).  specifies  in  part  that: 
"A  numbered  picture  badge 
identification  system  shall  be  used  for 
all  individuals  who  are  authorized 
access  to  protected  areas  without 


escort."  It  further  indicates  that  an 
individual  not  employed  by  the  licensee 
(e.g..  contractors)  may  be  authorized 
access  to  protected  areas  without  an 
escort  provided  the  individual, 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area." 

Currently,  unescorted  access  for  both 
employee  and  contractor  personnel  into 
the  Calvert  Cliffs  Nuclear  Power  Plant. 
Unit  Nos.  1  and  2.  is  controlled  through 
the  use  of  picture  badges.  Positive 
identification  of  personnel  who  are 
authorized  and  request  access  into  the 
protected  area  is  established  by  security 
personnel  making  a  visual  comparison 
of  the  individual  requesting  access  and 
that  individual's  picture  badge.  The 
picture  badges  are  issued,  stored,  and 
retrieved  at  the  entrance/exit  location  to 
the  protected  area.  These  picture  badges 
are  not  taken  offsite.  This  current 
practice  is  in  accordance  with  the 
applicable  requirements  of  10  CFR  Part 
73  discussed  above. 

The  licensee  proposes  to  implemenT 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  picture  badges  at 
the  entrance/exit  location  to  the 
protected  area.  The  proposal  would  also 
allow  all  individuals,  including 
contractors,  who  have  unescorted  access 
to  keep  their  picture  badges  in  their 
possession  when  departing  the  Calvert 
Cliffs  site.  Thus,  an  exemption  is 
required  fi-om  10  CFR  73.55(d)(5)  to 
allow  contractors  who  have  unescorted 
access  to  keep  their  picture  badges  in 
their  possession  when  departing  the 
Calvert  Cliffs  site. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  In 
addition  to  their  picture  badges,  all 
individuals  with  authorized  unescorted 
access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badges  to  gain  access  into  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  The 
proposed  system  is  only  for  individuals 
with  authorized  unescorted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 


The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
licensee  must  receive  and  return  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assurance  that  the 
access  badges  could  not  be 
compromised  or  stolen  with  a  resulting 
risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemption 
will  allow  individuals  to  take  their 
picture  badges  offsite.  the  proposed 
measures  require  not  only  that  the 
picture  badge  be  provided  for  access  to 
the  protected  area,  but  also  that 
verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  the  proposed 
system  provides  an  identity  verification 
process  that  is  equivalent  to  the  existing 
process. 

Accordingly,  the  Commission 
concludes  that  the  exemption  to  allow 
individuals  not  employed  by  the 
licensee  to  take  their  picture  badges 
offsite  will  not  result  in  an  increase  in 
the  risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  action. 

The  proposed  exemption  does  not 
affect  nonradioiogical  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradioiogical  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  proposed  action  would  be  to  deny 
the  requested  action.  Denial  of  the 
requested  action  would  not  significantly 
enhance  the  environment  in  that  the 
proposed  action  will  result  in  a  process 
that  is  equivalent  to  the  existing 
identification  verification  process. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  April  1973  Final 
Environmental  Statement  for  the  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Maryland,  Department  of 
Natural  Resources,  regarding  the 
environmental  impact  of  this  proposed 


action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
March  23. 1994.  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  The  Gelman 
Building.  2120  L  Street  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  located  at  the 
Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
Francis  J.  Williams. 

Acting  Project  Director.  Project  Directorate 
1-1.  Division  of  Reactor  Projects— 1/11,  Office 
of  Nuclear  Reactor  Regulation.  ■ 
|FR  Doc.  94-18248  Filed  7-26-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34420;  File  No.  SR-+4ASD- 
94-14] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Application  for  Memt}ership  in  the 
National  Association  of  Securities 
Dealers,  Inc. 

July  20.  1994. 

On  May  4.  1994,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  ^  pursuant  to 


'  The  NASD  amended  the  proposed  rule  change 
three  times  subsequent  to  its  original  filing  on 
March  n.  1994.  The  first  amendment  changed  the 
requirement  that  an  applicant  for  membership  in 
the  NASD  submit  a  copy  of  its  "current  submission 
to  the  Securities  and  Exchange  Commission 
pursuant  to  Rule  15bl-2(c)  under  the  Securities 
Exchange  Act  of  1934"  to  require  that  the  applicant 
submit  'Fomi  BD  filed  with  the  Central  Registration 
Depository."  This  amendment  is  technical  in  nature 
in  that  it  corrects  a  deficiency  that  arose  out  of  the 
1992  amendments  to  the  broker-dealer  registration 
process  which  deleted  Rule  15bl-2(c)  and  requires 
that  Form  BD  be  submitted  to  the  NASD.  See 
Securities  Exchange  Act  Release  No.  31660  (Dec. 
28.  1992).  58  FR  11  (Jan.  4.  1993)  (adoption  of  rule 
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application  process 
identifi  '  instance; 
and  nilbi  are  incon 
actual  practices  are 
rules.  This  rule  < 
aberrations  and 
membership  appl 

A.  Amendments 
the  District  Commi 
Membership 

The  NASD  By 
that  any  applicatior 
shall  be  referred  to 
Committee  of  the 
which  the  applicani 
place  of  business, 
provide  that  the  a 
Committee  shall 
applicant  satisfies 
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request  by  the  applicant,  of  the  District 
Office's  determination.^ 

According  to  the  NASD,  the  actual 
practice  is  for  the  appropriate  District 
Committee  to  determine  an  applicant's 
eligibility  for  membership.  The  NASD 
has  determined  to  amend  its  By-Laws 
and  Schedule  C  to  allow  each  District 
Committee  to  designate  a  Subcommittee 
to  act,  under  limited  circumstances,  on 
behalf  of  the  District  Committee.  The 
proposed  rule  change,  therefore,  amends 
the  NASD  By-Uws  and  Schedule  C  to 
provide  that  alUnitial  applications  for 
membership  be  reviewed  by  either  the 
District  Committee  or  a  Sulx:ommittee 
of  the  District  Committee,  with  a  right 
of  appeal  to  the  full  Di.strict  Committee.' 

B.  Amendments  to  Schedule  C 

The  NASD  has  also  submitted 
ministerial  amendments  to  Schedule  C 
designed  to  clarify  the  NASDs 
procedures  concerning  the  a  {^plication 
process.  These  include  amendments  lo 
Part  I  of  Schedule  C  lo  the  By-Laws: 

Subsection  (1)(a),  clarifying  that  an 
applicant  must  provide  other  relevant 
information  and  documents  requested  by  the 
District  Office  staff; 

Subsection  (l)(a)(6).  clarifying  that  an 
applicant  must  provide  other  relevant 
information  and  documents  requested  by  the 
District  Office  staff; 

Subsection  (l)(b),  clarifying  that  the 
scheduling  of  an  applicant's  pre-membership 
interview  and  the  determination  of  which 
responsible  personnel  shall  appear  on  behalf 
of  the  applicant  at  such  ititerview  will  be 
delfimiiiied  by  the  District  Office  staff; 

Subsection  (2)(a)  clarifjing  that  it  is  the 
dete.Tnination  of  the  designated 
SubcommittPfl.  rather  than  the  Distrid  Office, 
which  will  be  reviewod  by  the  District 
Committee  upon  request  of  the  applicant; 

Subsection  (2)(a)  clarifying  that  the 
applicant's  request  tor  review  must  be  filed 
within  15  calendar  days  after  notification  of 
the  Subcommittee's  determination; 

Subsection  i2)(b)  clarifying  tliat,  in 
c-oniiection  wiih  review  by  the  District 
Committee,  an  applicant  is  entitled  to  appear 
before  a  H'jarirg  SubcoiTimitt,:^  of  the  Distrid 
Committee  and  that  no  member  of  the 
District  Committee  who  served  as  a  member 
of  the  Subcommittee  originally  designated  to 
review  the  applicant's  submission  and  no 
member  of  the  Hearing  Subf;ommittee  shall 


*  Id..  Schedules  to  the  By  Laws.  Sritodule  C,  Part 
I.  St>cs.  (1)&(2).  ((XU)11783. 

'  The  NASD  has  also  amended  the  By-Laws  by 
deloting  the  explicit  rr^uiremont  th.^1 
determinations  of  the  Di.strict  Committee  (and  now 
Subcommittees  designated  by  the  District 
Committee)  be  made  by  a  majority  of  Its  members. 
The  NASD  indicated  that  it  romuved  this 
re<]uirement  because  it  believes  that  the 
requirement  that  a  dctermina'ion  be  m.-»de  by  a  vote 
presumes  that  the  vote  will  be  a  matorliy  of  the 
members  of  the  District  Committee  or 
Sobcommlttee  designated  by  t.he  Dislrto 
Committ.ie  File  No.  SR-NASD-94-14.  Amendmenl 
No.  3. 


participate  in  the  determination  resulting 
from  the  District  Committee's  review; 

Subsection  (2)(c)  clarifying  that  the  District 
Committee's  determination  of  the  record 
developed  before  it  shall  be  made 
independent  of  the  determination  of  the 
Subcontunittee  designated  by  the  District 
Committee; 

Subsection  (2)(d)  clarifying  that  the  District 
Committee's  determination  shall  bo  subject  to 
review  by  the  National  Business  Conduci 
Committee  ("NBCC")  upon  request  made  by 
the  applicant  filed  within  15  calendar  days 
after  the  date  of  notification  to  the  applicant 
by  the  District  Committee  of  its 
determination; 

Subsection  (2)(e)  clarifying  that  in 
connection  with  review  by  the  NBCC.  the 
applicant  has  the  right  to  appear  before  a 
Subcommittee  of  the  NBCC; 

Subsection  (2)(f)  clarifying  that  the  NBCC's 
determination  of  the  record  developed  before 
it  shall  be  made  independent  of  the 
determination  of  the  Subcommittee 
designated  by  the  DisU-ict  Committee,  and 
shall  constitute  final  action  for  the  NASD  for 
purposes  of  Subsection  (2)(h)  to  Part  I  of 
Schedule  C  to  the  By-Laws  unless  called  for 
discretionary  review  by  the  Board  of 
Cove  mors; 

Subsection  {2)(0  clarifying  that  a  df<;isioii 
by  the  Board  pursuant  to  its  power  of 
discretionary  review  shall  constitute  final 
action  for  purposes  of  Subsection  (2)(h)  to 
Part  I  of  .Schedule  C  to  the  By-Laws  and  that 
such  determination  and  its  rationale  shall  bo 
communicated  to  the  applicant  in  writing; 

New  subsection  (2)(g)  clarifying  that 
review  by  the  Board  of  Governors  of  NBCC 
determinations  is  discretionary  •  and  may 
occur  solely  at  the  request  of  one  or  more 
governors  and  not  at  the  request  of  the 
applicant; 

Subsection  (2)(h)  (formcriy  subsection 
(2)(g))  clarifying  that  an  applicant  may  apply 
for  review  to  the  Commission  of  any 
determination  by  the  NBCC  or  the  Boanl; 

Subsection  (2)(i)  (formerly  subsection 
(2)(h))  clarifying  that  it  applies  to 
determinations  of  restrictions  pl^ctid  on  the 
applicant  made  by  the  NBCC^  or  a 
Subcommittee  designated  by  the  District 
Committee,  as  well  as  to  such  determinations 
made  by  the  Board  or  a  Distrid  Committee; 

Subsedion  (3Ma)  clarifying  that  revi.'w  atid 
removal  or  modification  of  restridions 
placed  on  the  applicant  shall  be  done  by  a 
Subcommittee  designated  by  the  Districi 
Cxjmmittee; 

Subsedion  |.3)(b)  clarifying  that 
modifications  of  restrictions  shall  be  subjwJ 
to  review  by  the  Distrid  Committee  and  the 
NBCC,  as  well  as  by  the  Board  and  the 
Commission;  and 

Subsection  (:3)(c)  clarifying  that  the  wfusal 
by  a  Subcommittee  designated  by  the  Distrid 
Committee  to  remove  or  modify  restrictions 


'This  discretionary  review  of  the  Board  shall  be 
In  accordance  with  the  resolutions  of  the  Board 
governing  the  review  of  NBCC  determinations.  The 
Board  may  affirm,  reverse  or  modify  an  NBCC 
decision.  The  commencement  of  the  review  shall 
operate  as  a  stay  of  any  action  by  the  Sobcommlttee 
designated  by  the  District  Comralttoe  and  any 
determination  by  the  NBCC  until  a  decision  is 
reached  by  the  Board. 


shall  also  be  subject  to  review,  but  only  upon 
request  of  the  member  filed  with  the  District 
Committee  within  ten  calendar  days  after  the 
date  of  notification  of  such  refusal. 

II.  Discussion 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  believes  that  the  rule 
change  is  consistent  with  the    .. 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD,  including  the  requirements 
of  Section  15A(b)(8)  of  the  Act. »  Section 
15A(b)(8)  requires,  in  part,  that  the  rules 
of  the  NASD  be  designed  to  provide  a 
fair  procedure  concerning  the  denial  of 
membership  in  the  NASD  and 
prohibiting  or  limiting  access  to  services 
of  the  NASD. 

This  rule  change  clarifies  the  NASD's 
membership  application  process  by 
eliminating  the  inconsistencies  between 
the  NASD's  by-Laws  and  the  Schedules 
to  the  By-Laws  concerning  the 
administration  of  this  process.  In 
addition,  this  rule  change  clarifies  the 
procedures  set  forth  in  the  Schedules  to 
the  By-Laws  for  accepting,  denying  or 
accepting  with  limitations  an 
application  for  membership. 

III.  Conclusion 

In  conclusion,  for  the  reasons  stated 
above,  the  Commission  finds  that  the 
rule  change  is  designed  to  provide  a  fair 
procedure  concerning  the  denial  of 
membership  in  the  NASD  and 
prohibiting  or  limiting  access  to  services 
of  the  NASD.  The  Commission  therefore 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act. 

It  is  therefore  ordered,  pursuant  to  Section 
19(b)(2)  of  the  Act,  that  the  proposed  rule 
change  SR-NASD-94-14  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Marker  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-18252  Filed  7-26-94;  8:45  am) 
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Release  No.  34-34416;  File  No.  SR-Amex- 
94-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Exchange,  Inc.,  Relating 
to  Amendments  to  Rule  205  (Odd-Lot 
Orders). 

July  21, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  May  12, 1994,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Rule 
205  (Manner  of  Executing  Odd-Lot 
Orders)  (1)  to  provide  that  no 
differential  shall  be  charged  on  odd-lot 
order  transactions  (except  for  noi}- 
regular  way  trades);  (2)  to  revise 
provisions  relating  to  the  price  at  which 
certain  odd-lot  limit  orders  shall  be 
executed,  and  (3)  to  delete,  reposition  or 
re-number  various  provisions  relating  to 
specific  types  of  odd-lot  orders. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Section  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Rule  205  relating  to  the  execution  of 
odd-lot  orders  (1)  to  eliminate  the  odd- 


lot  differential  for  market  and  limit 
orders;  (2)  amend  provisions  relating  to 
the  price  at  which  odd-lot  limit  orders 
are  executed;  and  (3)  delete,  reposition 
or  re-number  various  provisions  relating 
to  specific  types  of  odd-lot  orders  in 
Rule  205.  Section  B. 

Under  current  Exchange  rules,  market 
odd-lot  orders  to  buy  or  sell,  as  well  as 
marketable  limit  orders,  are  executed 
with  no  differential  charged.'  However.  • 
a  differential  may  be  charged  in 
connection  with  executions  of  odd-lot 
limit  orders,  market  orders  to  sell 
marked  "short."  stop  orders,  and  other 
types  of  orders  (e.g.,  orders  to  buy  or  sell 
"at  the  close").  In  order  to  enhance  the 
competitiveness  of  Exchange  odd-lot 
execution  procedures,  the  Exchange  has 
determined  to  require  the  execution  of 
all  odd-lot  market  or  limit  orders 
(except  for  non-regular  way  executions 
under  proposed  Section  C(2)  of  the  rule) 
without  a  differential. 

Rule  205,  Section  A(2)  would  require 
that  limited  orders  to  buy  (sell)  be 
executed  at  the  price  of  the  first  round 
lot  transaction  which  is  at  or  below 
(above)  the  specified  limit  price  (the 
"effective  transaction"  price).  Sell 
limited  orders  marked  "short"  would  be 
executed  at  the  price  of  the  first  round 
lot  transaction  which  is  at  or  above  the 
specified  limit  and  which  is  also  higher 
than  the  last  different  round  lot 
transaction  price  (a  "plus"  or  "zero- 
plus"  tick).  Marketable  limit  orders 
would  continue  to  be  executed  in 
accordance  with  procedures  applicable 
to  market  orders. 

Provisions  relating  to  orders  that  are 
infrequently  or  never  entered  (i.e., 
limited  orders  to  buy  an  offer,  sell  on 
bid,  "immediate  or  cancel";  buy  or  sell 
marked  "or  on  close")  would  be  deleted. 
Provisions  relating  to  "seller's  option" 
or  cash  trades  in  Section  C  would  be 
deleted  and  subsumed  by  new  Section 
C(2)  (Non-Regular  Way  Trades).  A 
differential  could  be  charged  on  such 
executions. 

2.  Statutory  Basis 

The  proposed  rule  change  will 
advance  the  objectives  of  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 


'  Procedures  for  executing  odd-lot  market  orders 
are  currently  being  implemented  on  a  pilot  basis, 
extended  until  August  8. 1994.  See  Securities 
Exchange  Act  Release  No.  33584  (February  7, 19941. 
59  FR  6983  (February  14. 1994]. 
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respect  to,  and  fac  litating  transactions 
in  securities,  and  ih  general,  to  protect 
investors  and  the  ttublic  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Bun  en  on  Competition 

The  Exchange  d(  tes  not  believe  that 
the  proposed  rule  ( ;hange  will  impose 
any  burden  on  con  petition. 

C.  Self-Regulatory  Organization 's 
Stoteme'nt  on  Com.  nents  on  the 
Proposed  Rule  Che  nge  Received  From 
Members,  Participt  nts  or  Others 

The  Exchange  hi;  s  neither  solicited 
nor  received  writte  i  comments  on  the 
proposal i  file  char  ge. 

III.  Date  of  Effectiv  *ness  of  the 
Proposed  Rule  Cha  nge  and  Timing  for 
Commission  Actioi  i 

Within  35  days  o  the  publication  of 
this  notice  in  the  F(  ideral  Register  or 
within  such  longer  aeriod  (i)  as  the 
Commission  may  d  isignate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  approp  riate  and  publishes 
its  reasons  for  so  fir  ding  or  (ii)  as  to 


which  the  self-regu 


consents,  the  Comn  ission  will: 

(A)  by  order  appr  )ved  the  proposed 
rule  change,  or 

IB)  institute  proo  edings  to  determine 
whether  the  proposed  rule  rJiange 
should  be  disapproved.    . 

IV.  Solicitation  of  C  omments 


atory  organization 


Filh 
2(  549. 
subs  3q 
wr  tten ; 
le  f  ropo 
filec  with 


1  rel  It 


Interested  pyerson; 
submit  written  data 
arguments  concemijig 
Persons  making 
should  file  six  copit  s 
Secretary,  Securitie; 
Commission,  450 
Washington,  D.C. 
submission,  all 
amendments,  all 
with  respect  to  the 
change  that  are 
Commission,  and  al 
communications 
proposed  rule  chang  j 
Commission  and  an 
those  that'maybe  wi 
public  in  accordance 
provisions  of  5  U.S 
available  for  inspect 
the  commission's 
Section.  450  Fifth 
Washington,  D.C 
filing  will  also  be  av;  i 
)n.spection  and 
office  of  the  Amex. 
should  refer  to  File 
15  and  should  be 
17,  1994. 


are  invited  fo 
views  and 

the  foregoing. 
in  submissions 
thereof  with  the 
and  Exchange 
Street  NW., 
K  Copies  of  the 
uent 

statements 
I  roposed  rule 
the 
written 
ing  to  the 
between  the 
person,  other  than 
ijhheld  from  the 
with  the 
.§552.  will  be 
on  and  copying  at 
ic  Reference 

N.W., 
I.  Copies  of  such 
liable  for 

at  the  principal 
submissions 
I.  SR-Amex-94- 
by  August 


Pii  >1 
Steet. 
20  )49. 
av.  lila 
copy  ng 
/ll 
^o. 
sul  mitted  I 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dniogated 
authority. 

Margaret  H.  McFariand 

Deputy  Secretary. 

IFR  Doc.  94-18253  Filed  7-26-94;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

Iuly21,1994. 

The  above  named  national  securities 
exchange  has  filed  applicatioiis  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Frwjhaiif  Trailer  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12698) 
Signal  Apparel  Co. 
Common  Stock.  $.01  Par  Value  (File  No  7- 
12699) 
McDonald's  Ci»rporBtion 

Common  Stock.  No >ar  Value  (File  No  7- 
12700) 
Telefonica  de  Argentina  S.A. 

American  Depositary  Shares  (File  Na  7- 
12701) 
Case  Equipment  Corp. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12702) 
ACCOCorp. 
Common  Stock.  $.01  Par  Value  (File  No  7- 
12703) 
Daimler  Benz-A.G. 
Rights  (oxp.  July  5,  1994)  (File  No.  7-        ' 
12704) 
Energy  Service  Co..  Inc. 
Common  Stock,  $.10  Par  Value  (File  No  7- 
12705) 
New  American  High  lncx>me  Fund.  Inc. 
Rights  (exp.  July  22, 1994)  (File  No.  7- 
12706) 
Norsk  Hydro  AS. 
Rights  (exp.  July  16, 1994)  (File  No.  7- 
12707) 
RRvcoD..S..Inc. 
Rights  (exp.  July  7, 1994)  (File  No.  7- 
12708) 
RMI  Titanium  Co. 
Rights  (exp.  July  22. 1994)  (File  No.  7- 
12709) 
Sunrise  Medical,  Inc. 
Common  Stock.  $1.00  Par  Value  (File  No 
7-12710) 
Vastar  Resources.  Inc 
Common  Stock,  $.01  Par  Vahie  (File  Na  7- 
12711) 
Viacom.  Inc. 

Contingent  Value  Right  (File  No.  7-12712) 
Viacom  Inc. 
3-Year  Warrant  to  Purchase,  Qass  B 
Common  Stock.  $.01  Par  Value  (File  No 
7-12713) 
Viacom,  Inc. 


5-year  Warrant  to  Purchase,  Class  B 
Common  Stock,  $.01  Par  Vahie  (File  No. 
7-12714) 
Viacom,  Inc 
8%  Exchange  Sub.  Debentures  due  2006 
(File  No.  7-12715) 
.Santa  Fe  Pacific  Gold  Corp. 
Common  Stock,  $.01  Par  Value  (Filf>  No.  7- 
12716) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reported 
system. 

Interested  persons  aro  invited  to 
submit  on  Or  before  August  11, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of  . 
fair  and  orderly  markets  and  the   - 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-18217  Fiied  7-26-94;  8:45  ami 
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[Investment  Comparty  Act  Rel.  No.  20423; 
811^9361 

Investors  Preference  Fund  lor  Income, 
Inc.;  Notice  of  Application  for 
Deregistration 

July  21,  1994.     ■ 

AGENCY:  Set:urifiesand  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPt.lCANT:  Investors  Preference  Fund" 
for  Income,  Inc. 

RELEVANT  ACT  SECTION:  Section  810- 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. - 
FIUNG  DATE:  The  application  was  filed 
on  June  30,  1994. 

HEARING  OR  NOTJFICATtON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  viTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
Applicant,  41  State  Street.  Albany,  New 
York  12207. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Marc  Duffy,  Staff  Attorney,  (202)  942- 
0565.  or  Barry  D.  Miller.  Senior  Special 
Counsel.  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch, 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Washington  corporation. 
On  December  15, 1986,  applicant 
registered  under  section  8(a)  of  the  Act 
and  filed  a  registration  statement  under 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  The  registration  statement 
was  declared  effective  and  applicant 
commenced  its  initial  public  offering  on 
May  8,  1987. 

2.  According  to  applicant's  Combined 
Proxy  Statement/Prospectus  dated 
Februa!7  16, 1994,  in  January  1994, 
First  Albany  Asset  Management 
Corporation  ("First  Albany"), 
applicant's  investment  adviser,  entered 
into  an  asset  purchase  agreement  (the 
"Asset  Purchase  Agreement")  with  Key 
Trust  Company  ("Key  Trust").  Pursuant 
to  the  Asset  Purchase  Agreement,  Key 
Trust  would  acquire  substantially  alJ  of 
the  assets  of  First  Albany  related  to  the 
management,  of  applicant. 

3.  Consummation  of  the  Asset 
Purchase  Agreement  was  conditioned 
upon  applicant's  Board  of  Directors 
approving  the  plan  of  reorganization 
described  below.  On  January  10, 1994, 
applicant's  Board  of  Directors  approved 
a  plan  of  reorganization  whereby 
applicant  agreed  to  transfer 
substantially  all  of  its  assets  and  certain 
of  its  liabilities  to  the  Victory  Fund  for 
Income  Portfolio  (the  "Acquiring 
Fund  •).  a  newly-created  series  of  The 
Victory  Fund  in  exchange  for  shares  of 
the  Acquiring  Fund.  According  to  the 


Combined  Proxy  Statement/Prospectus, 
the  Board  of  Directors  determined  that 
the  facilities  and  resources  of  Key  Trust 
would  be  a  benefit  to  applicant  and  its 
shareholders.  The  Board  of  Directors 
also  determined,  among  other  things, 
that  the  opportunity^to  exchange  shares 
of  applicant  for  shares  of  the  other  11 
portfolios  of  the  Victory  Fund  would  be 
an  added  advantage  to  applicant's 
.shareholders. 

4.  Proxy  materials  related  to  the 
reorganization  werefiled  wit  the  SEC 
and  distributed  to  shareholders  on  or 
about  February  28, 1994.  On  April  22, 
1994,  holders  of  more  than  two-thirds  of 
the  outstanding  voting  shares  of 
applicant  approved  the  reorganization. 

5.  On  April  30, 1994,  applicant  had 
4,031,059  shares  outstanding  and  total 
net  assets  of  $39,440,911  and  a  net  asset 
value  per  share  of  $9.78. 

6.  As  of  April '30,  1994,  applicant 
transferred  substantially  all  of  its  assets 
and  certain  of  it  liabilities  of  the 
Acquiring  Fund  in  exchange  for  full  and 
fractional  shares  of  the  Acquiring  Fund. 
Each  of  applicant's  shareholders 
received  as  a  liquidating  distribution 
shares  of  the  Acquiring  Fund  in  the 
same  dollar  amount  as  the  shares  of 
applicant  held  by  such  shareholder 
immediately  prior  to  the  effective  date 
of  the  reorganization,  plus  the  right  to 
receive  any  unpaid  dividends  or 
distributions  declared  before  the 
effective  date  of  the  reorganization. 

7.  The  cost  of  preparing,  filing,  and 
distributing  registration  and  proxy 
materials  necessary  to  obtain 
shareholder  approval  of  the 
reorganization  was  borne  by  the 
Acquiring  Fund's  and  applicant's 
managers.  No  cost  of  the  reorganization 
was  borne  by  applicant. 

8.  As  of  the  date  of  the  application, 
applicant  had  retained  $5,777  in  cash  to 
pay  its  remaining  liabilities.  Applicant 
has  no  shareholders.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  neces.sary  for  the  winding  up 
of  its  affairs. 

9.  Applicant  intends  to  file  Articles  of 
Dissolution  under  Washington  State 
law. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Depu  ty  Secretary. 
IFR  Doc.  94-18254  Filed  7-26-94;  8:45  ami 
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Pnvestment  Company  Act  Rel.  No.  20422: 
811-61591 

Investors  Preference  NY  Tax-Free 
Fund,  Inc.;  Notice  of  Application  for 
Deregistration 

luly21,1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act '). 


APPLICANT:  Investors  Preference  NY  Tax- 
Free  Fund,  Inc. 

RELEVANT  ACT  SECTtON:  Seclion  8(0. 
SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATE:  The  application  was  filed 
on  June  30, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
-  Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tlie  SEC  by  5:30  p.m.  on 
August  15, 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant.  41  State  Street.  Albany,  New 
York  12207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney,  (202)  942- 
0565,  or  Barry  D.  Miller,  Senior  Special 
Counsel,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC  s 
Public  Reference  Branch. 

Applicant's  Represent^tioas 

1.  Applicant  is  a  non-diversified 
open-end  management  investment 
company  organized  as  a  Washington 
corporation.  On  August  23,  1990, 
applicant  registered  under  section  8(.i) 
of  the  Act  and  filed  a  registration 
statement  under  section  8(b)  of  the  Art 
and  the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  and  applicant  commenced  its 


38220 


Federal  Register  /  Vol.  59,  No.  143  /  Wednesday,  July  27.  1994  /  Notices 


initial  public  offerii  g  on  February  7, 
1991. 

2.  According  to  a{ 
Proxy  Statement/Prospectus  dated 
February  16. 1994.  m  January  1994, 
First  Albany  Asset  Management 
Corporation  ("First  klbany"), 
applicant's  investment  adviser,  entered 
into  an  asset  purchase  agreement  (the 
"Asset  Purchase  Agj-eement")  with  Key 
Trust  Company  ("Kisy  Trust").  Pursuant 
to  the  Asset  Purcha;  e  Agreement,  Key 
Trust  would  acquin  substantially  all  of 
the  assets  of  First  A  bany  related  to  the 
management  of  app  icant. 

3.  Consummation  of  the  Asset 
Purchase  Agreemen  was  conditioned 
upon  applicant's  Board  of  Directors 
approving  the  plan  of  reorganization 
described  below.  Oi  i  January  10, 1994, 
applicant's  Board  ol  Directors  approved 
a  plan  of  reorganizai  ion  whereby 
application  agreed  t)  transfer 
substantially  all  of  i  s  assets  and  certain 
of  its  liabilities  to  th  a  Victory  NY  Tax- 
Free  Portfolio  (the  "  \cquiring  Fund"),  a 
newly-created  series  of  The  Victory 
Fund  in  exchange  fcr  shares  of  the 
Acquiring  Fund.  Ac  :ording  to  the 
Combined  Proxy  Sta  tement/Prospectus. 
the  Board  of  Directo  -s  determined  that 
the  facilities  and  res  aurces  of  Key  Trust 
would  be  a  benefit  ti )  applicant  and  its 
shareholders.  The  Board  of  Directors 
also  determined,  am  9ng  other  things, 
that  the  opportunity  to  exchange  shares 
of  applicants  for  sha  res  of  the  other  1 1 
portfolios  of  the  Vic  ory  Fund  would  be 
an  added  advantage  to  applicant's 
shareholders. 

4.  Proxy  materials  related  to  the 
reorganization  were  filed  with  the  SEC 
and  distributed  to  si  areholders  on  or 
about  February  28, 1994.  On  April  22, 
1994.  holders  of  moi  e  than  two-thirds  of 
the  outstanding  voti  ig  shares  of 
applicant  approved  he  reoreanlzation. 

5.  On  April  30. 19  34.  appficant  had 
1.782.572  shares  out  standing  and  total 
net  assets  of  $22,795 ,947  and  a  net  asset 
value  per  share  of  $1 2.79. 

6.  As  of  April  30.    994,  applicant 
transferred  substanti  illy  all  of  its  assets 
and  certain  of  its  lial  lilities  to  the 
Acquiring  Fund  in  e  (change  for  full  and 
fractional  shares  of  t  le  Acquiring  Fund. 
Each  of  applicant's  s  lareholders 
received  as  a  Uquidaling  distribution 
shares  of  the  Acquir:  ng  Fund  in  the 
same  dollar  amount  is  the  shares  of 
applicant  held  by  su  :h  shareholder 
immediately  prior  to  the  effective  date 
of  the  reorganization!,  plus  the  right  to 
receive  any  unpaid  dividends  or 
distributions  declare^  before  the 
effective  time  of  the  Reorganization. 

7.  The  cost  of  preptaring,  filing,  and 
distributing  registration  and  proxy 
materials  necessary  I  o  obtain 


shareholder  approval  of  the 
reorganization  was  borne  by  the 
Acquiring  Fund's  and  applicant's 
managers.  No  cost  of  the  reorganization 
was  borne  by  applicant. 

8.  As  of  the  (date  of  the  application, 
applicant  had  retained  $3,630  in  cash  to 
pay  its  remaining  liabilities.  Applicant 
has  no  shareholders.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

9.  Applicant  intends  to  file  Articles  of 
Dissolution  under  Washington  State 
law. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-18255  Filed  7-26-94:  8:45  ami 
BILUNG  CODE  8010-01-M 

[Rel.  No.  IC-20420;  81 2-9044] 

SIT  Mutual  Funds,  Inc.,  et  al.;  Notice  of 
Application 

July  21.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

/TPPLICANTS:  SIT  Mutual  Funds,  Inc..  SIT 
Mutual  Funds  II,  Inc.,  SIT  Growth  Fund, 
Inc.,  SIT  Growth  &  Income  Fund,  Inc., 
SIT  U.S.  Government  Securities  Fund, 
Inc..  SIT  Money  Market  Fund,  Inc.,  and 
SIT  Investment  Associates,  Inc.  ("SIT 
Investment"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
that  would  grant  an  exemption  from 
section  12(d)(l)(A)(ii).  under  sections 
6(c)  and  17(b)  that  would  grant  an 
exemption  from  section  17(a),  and 
under  rule  17d-l  to  permit  certain 
transactions  in  accordance  with  section 
17(d)  of  the  Act  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  certain 
money  markets  funds  to  sell  their  shares 
to  affiliated  investment  companies. 
Applicants  request  that  any  order  also 
apply  to  other  registered  investment 
companies  that  are  now  or  in  the  future 
advised  by  SIT  Investment.* 
FILING  DATE:  The  application  was  filed 
on  June  7, 1994,  and  amended  on  July 
11. 1994. 


•  All  existing  investment  companies  that 
presently  intend  to  rely  on  the  requested  order  are 
named  as  applicants. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1994,  and  should  be 
accompanies  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  4600  Norwest  Center, 
Minneapolis,  Minnesota  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attorney,  at 
(202)  942-0578,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  SIT  Mutual  Funds,  Inc.,  SIT  Mutual 
Funds  II,  Inc.,  SIT  Growth  Fund.  Inc., 
SIT  Growth  &  Income  Fund,  Inc.,  SIT 
U.S.  Government  Securities  Fund,  Inc.,    ' 
and  SIT  Money  Market  Fund.  Inc. 
(collectively,  the  "SIT  Group")  are 
open-end  management  investment 
companies.  The  SIT  Group  currently 
offers  eleven  series  (each  a  "Fund"). 
One  of  the  Funds  is  a  money  market 
fund  subject  to  the  requirements  of  rule 
2a-7  under  the  Act  (together  with  any 
future  money  market  portfolios,  the 
"Money  Market  Funds").  The  other  ten 
Funds  are  non-money  markets  funds 
(together  with  any  future  non-money 
market  funds,  the  "Non-Money  Market 
Funds"). 

2.  SIT  Investment  is  the  investment 
adviser  for  the  SIT  Group.  Sit/Kim 
International  Investment  Associates, 
Inc.  serves  as  sub-adviser  for  two  of  the 
Funds  (together  with  SIT  Investment 
and  any  future  sub-adviser  to  a  Fund, 
the  "Investment  Advisers."  SIA 
Securities  Corp.  serves  as  principal 
underwriter  for  the  Funds.  Norwest 
Bank  Minnesota.  N.A.  serves  as  transfer 
agent  and  custodian  to  the  Funds.  At  the 
present  time,  each  of  the  Funds  is 
offered  without  any  sales  charge, 


redemption  fee.  or  rule  12b-l  or 
shareholder  servicing  fee. 

3.  The  Money  Market  Funds  .seek 
current  income,  liquidity,  and  capital 
preservation  by  investing  exclusively  in 
short-term  money  market  instruments, 
such  as  U.S.  government  securities, 
bank  obligations,  commercial  paper, 
municipal  obligations,  or  repurchase 
agreements  secured  by  government 
securities.  These  short-term  debt 
securities  are  valued  at  their  amortized 
cost  pursuant  to  the  requirements  of 
rule  2a-7.  The  Non-Money  Market 
Funds  invest  in  a  variety  of  debt  and/ 
or  equity  securities  in  accordance  with 
their  respective  investment  objectives 
and  policies.  Each  of  the  Funds  has,  or 
may  be  expected  to  have,  uninvested 
cash  in  an  account  with  the  cu.stodian. 
This  cash  either  may  be  invested 
directly  in  individual  short-term  money 
"market  instruments  or  may  not  be 
otherwise  invested  in  aiiy  portfolio 
securities. 

4.  Applicants  seek  the  ability  for  (a) 
the  Funds  to  utilize  their  cash  re.serves 
that  have  not  been  invested  in  portfolio 
.securities  »o  purchase  shares  of  the 
Money  Market  Funds  (each  Fund, 
including  Money  Market  Funds, 
purchasing  shares  of  the  Money  Market 
Funds  is  an  "Investing  Fund  ")  and  (b) 
the  Money  Market  Funds  to  sell  or 
redeem  their  shares  to  or  from  each 
Investing  Fvnid.  By  investing  cash 
balances  in  the  Money  Market  Funds  as 
proposed,  applicants  believe  that  the 
Investing  Fund  will  be  able  to  combine 
their  cash  balances  and  thereby  <a) 
reduce  their  transaction  costs,  since 
transaction  costs  currently  incurred  by 
the  Investing  Funds  in  connection  with 
the  short  term  investment  of  their 
uninvested  cash  would  be  avoided;  fb) 
create  more  liquidity;  (c)  enjoy  greater 
returns;  and  (d)  further  diversify  their 
holdings.  The  policies  of  the  Funds 
either  permit  or  will  be  amended 
(pursuant  to  shareholder  vote  if 
required)  to  permit  the  Funds  to 
purcha.se  money  market  instruments, 
includi.'ig  shares  of  a  Money  Market 
Fund. 

5.  The  shareholders  of  the  Investing 
Funds  would  not  be  subject  to  the 
imposition  of  double  management  fees. 
Applicants  would  cause  each 
Investment  Adviser  and  its  respective 
affiliates  to  remit  to  the  respective 
Investing  Funds  or  waive  investment 
advisory  and  any  other  fees  these 
service  providers  earn  as  a  result  of  the 
Investing  Funds*  investments  in  the 
Money  Market  Fimds  to  the  extent  the 
fees  are  based  upon  the  Investing  Funds' 
assets  invested  in  shares  of  the  Money 
Market  Funds.  Further,  no  sales  charge, 
contingent  deferred  sales  charge,  12b-l 
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fee,  or  other  underwriting  flr 
distribution  fee  would  be  charged  by  the 
Money  Market  Funds  with  respect  to  the 
purchase  or  redemption  of  their  shares. 
If  a  Money  Market  Fund  offers  more 
than  one  class  of  shares,  each  Investing 
Fund  will  invest  only  in  the  class  with 
the  lowest  expense  ratio  at  the  time  of 
the  investment. 

6.  Several  of  the  Funds  have 
contractual  or  voluntary  expense  cap 
arrangements  with  SIT  Investment  for 
the  purpose  of  keeping  each  Fund's  total 
expenses  below  a  certain  predetermined 
percentage  amount  ("Expense  Waiver '). 
To  the  extent  actual  expenses  of  the 
Funds  exceed  these  caps,  SIT 
Investment  waives  its  advisory  fee  or 
reimburses  a  Fund  in  the  amount  of  the 
excess.  Any  applicable  Expense  Waiver 
will  not  limit  the  advisory  and  other  fee 
waiver  or  ren»ittan«»  discussed  above. 

7.  Applicants  also  request  relief  that 
would  permit  the  Funds  to  invest 
uninvested  cash  in  a  Money  Market 
Fund  in  excess  of  the  percentage 
limitations  set  out  in  section  12(d)(A)(ii) 
of  the  Act.  Section  12(d)(A){ii)  prohibits 
a  registered  investment  company  from 
acquiring  the  securities  of  another 
investment  company  if,  immediately 
thereafter,  the  acquiring  company 
would  have  more  than  5%  of  its  total 
assets  invested  in  the  securities  of  the 
selling  company.  Applicants  propose 
that  each  Fund  be  permitted  to  invest  in 
shares  of  a  single  Money  Market  Fund 
so  long  as  each  Fund's  aggregate 
investment  in  such  Money  Market  Fund 
does  not  exceed  the  greater  of  5%  of 
such  Fund's  total  net  assets  or  $2.5 
million.  Applicants  will  comply  with  all 
other  provisions  of  section  12(d)(1). 

Applicants'  Legal  Analysis 

1.  Sections  17(a)(1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  afiiliafed  person  of 
such  affiliated  person,  acting  as 
principal,  to  sell  or  purcha.se  any 
security  to  or  from  such  invertment 
company,  Because  each  Fund  may  be 
deemed  to  be  under  common  control 
with  the  other  Funds,  it  may  be  an 
"affiliated  person, "  as  defined  in  section 
2(a)(3)  of  the  Act,  of  the  other  Funds. 
Accordingly,  the  sale  of  shares  of  the 
Money  Market  Funds  to  the  Investing 
Funds,  and  the  redemption  of  such 
shares  from  the  Investing  Funds,  xvould 
be  prohibited  under  section  17(a). 

2.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 


concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  the  proposed 
tran.saction  is  consistent  with  the 
general  policy  of  the  Act.  Seaion  17(b) 
could  be  interpreted  to  exempt  only  a 
single  transaction.  However,  the 
Commission,  under  seaion  6(c)  of  the 
Act,  may  exempt  a  series  of  transactions 
that  otherwise  would  be  prohibited  by 
section  17(a). 

3;  The  Inve.sling  Funds  will  retain 
their  ability  to  invest  their  cash  balances 
directly  into  money  market  instruments 
if  they  believe  they  can  obtain  a  higher 
return.  Each  of  the  Money  Market  Funds 
has  the  right  to  discontinue  selling 
shares  to  any  of  the  Investing  Funds  if 
its  board  of  trustees  determines  that 
such  sales  would  adversely  affect  the 
portfolio  management  and  operations  of 
such  Money  Market  Fund.  Therefore, 
applicants  believe  that  the  proposal 
satisfies  the  standards  for  relief. 

4.  Section  17(d)  of  the  Act  and  rule 
17d- 1  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  fix)m  particip.iting  in 
or  effecting  any  trans-iction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  Each 
Investing  Fund,  by  purchasing  shan»  of 
the  Money  Market  Funds;  each 
Inve.stmenf  Adviser  of  an  Investing 
Fund,  by  managing  the  assets  of  the 
Investing  Funds  invested  in  the  Money 
Market  Funds;  and  each  of  the  Money 
Market  Funds,  by  selling  shares  to  the 
Investing  Funds,  could  be  participants 
in  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of 
section  17(d)(1)  and  rule  17d-1. 

5.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  17(d).  In  determining  whether  to 
approve  a  transaction,  the  Commission 
is  to  consider  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
A<n.  and  the  extent  to  which  the 
participation  of  the  investment 
companies  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
other  participants.  Applicants  believe 
that  the  proposal  sati.sfies  these  * 
standards. 

6.  Section  i  2(d)(1),  as  noted  above, 
sets  certain  limits  on  an  investment 
company's  ability  to  invest  in  the  shares 
of  another  investment  company.  The 
perceived  abuses  section  12(d)(1)  sought 
to  address  Include  undue  influence  by 
an  acquiring  fund  over  the  management 
of  an  acquired  fund,  layering  of  fees, 
and  complex  structures.  Applicants 
believe  that  none  of  these  concerns  are 
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presented  by  the  proposed 
and  that  the  proposed 
the  section  6(c)  standards 


transactions 
transactions  meet 
for  relief. 


Applicants'  Conditions 

Applicants  agree  th  it  the  order 
granting  the  requeste<  relief  will  be 
subject  to  the  foUowii  g  conditions: 

1.  Shares  of  the  Mopey  Market  Funds 
sold  to  and  redeemed  [from  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  or  dis  tribution  fee 
under  a  plan  adopted  in  accordance 
with  rule  12b-l. 

2.  Applicants  will  c  luse  the 
Investment  Advisers  i  nd  their 
respective  affiliates,  in  their  capacities 
as  service  providers  f(  r  the  Money 
Market  Funds,  to  rem  t  to  the  respective 
Investing  Fund  or  wai  ve  an  amount 
equal  to  all  fees  recei\  ed  by  them  or 
their  affiliates  under  t  leir  respective 
agreements  with  the  N  loney  Market 
Funds  to  the  extent  si  ch  fees  are  based 
upon  the  Investing  Fu  id's  assets 
invested  in  shares  of  t  le  Money  Market 
Funds.  Any  of  these  U  es  remitted  or 
waived  will  not  be  su  iject  to 
recoupment  by  the  Funds'  Investment 
Advisers  or  their  respi  (ctive  affiliates  at 
a  later  date. 

3.  For  the  purpose  c  f  determining  any 
amount  to  be  waived  i  nd/or  expenses  to 
be  borne  to  comply  w:  th  any  Expense 
Waiver,  the  adjusted  f  (es  for  an 
Investing  Fund  (gross  ees  minus 
Expense  Waiver)  will  )e  calculated 
without  reference  to  tl  le  amounts 
waived  or  remitted  pu  rsuant  to 
condition  2.  Adjusted  fees  then  will  be 
reduced  by  the  amour  t  waived  pursuant 
to  condition  2.  If  the  a  nount  waived 
pursuant  to  condition  2  exceeds 
adjusted  fees,  the  Investing  Fund's 
Investment  Adviser  al  so  will  reimburse 
the  Investing  Fund  in  m  amount  equal 
to  such  excess. 

4.  Each  of  the  Investing  Funds  will  be 
permitted  to  invest  un  invested  cash  in, 
and  hold  shares  of,  a  h  loney  Market 
Fund  only  to  the  exter  t  that  the 
Investing  Fund's  aggregate  investment 
in  such  Money  Market  Fund  does  not 
exceed  the  greater  of  5  %  of  the  Investing 
Fund's  total  net  assets  or  $2.5  million. 

5.  The  Investing  Fur  ds  will  vote  their 
shares  of  each  of  the  Money  Market 
Funds  in  the  same  projportion  as  the 
votes  of  all  other  shar^olders  in  such 
Money  Market  Funds. 

6.  Tne  Investing  Fur  ds  will  receive 
dividends  and  bear  th^ir  proportionate 
shares  of  expenses  on  the  same  basis  as 
other  shareholders  of  t  uch  Money 
Market  Funds.  A  separate  account  will 
be  established  in  the  shareholder 
records  of  each  of  the  1  ^oney  Market 
Funds  for  each  of  the  { cquiring 
Investing  Funds. 


For  the  Conyiission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  94-18256  Filed  7-26-94;  8:45  am) 

BILLING  CODE  M10-01-M 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-18218  Filed  7-26-94;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Sterling  Electronics 
Corporation,  Common  Stock,  $0.50  Par 
Value)  File  No.  1-5522 

)uly21,1994. 

Sterling  Electronics  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  July  13, 1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  the  common 
stock. 

Any  interested  person  may,  on  or 
before  August  11, 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Watsco,  Inc.,  Common 
Stock.  $0.50  Par  Value);  File  No.  1- 
5581 

July  21, 1994. 

Watsco,  Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  June  16, 1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  commo^tock  and 
believes  that  dual  listing  would 
fragment  the  market  for  the  common 
stock. 

Any  interested  person  may,  on  or 
before  August  11, 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application  ' 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  94-18219  Filed  7-26-94;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2729] 

Alabama;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disa-ster  declaration  on  July  8, 1994, 1 
find  that  the  Counties  of  Barbour. 
Coffee,  Covington.  Dale,  Geneva,  Henry. 
Houston,  and  Randolph  in  the  State  of 
Alabama  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  resulting  from 
Tropical  Storm  Alberto  on  July  2,  1994. 
and  continuing.  Applications  for  loans 
forphysical  damage  may  be  filed  until 
the  close  of  business  on  September  6, 

1994,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  10, 

1995.  at  the  address  listed  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta.  Georgia  30308,  or     - 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  busines.ses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 

.  date  at  the  above  location:  Bullock, 
Butler,  Chambers,  Clay,  Cleburne, 
Conecuh,  Crenshaw,  Escambia.  Pike. 
Russell,  and  Tallapoosa  in  the  State  of 
Alabama.  - 
The  interest  rates  are: 


For  Physica)  Damage; 

Homeowners  with  credit  available 
elsewhere 

Homeowners  without  credit  avail- 
able elsewhere 

Businesses  with  credit  available 
eJsewnere 

Businesses  and  non-profrt  organi- 
zations without  credit  available 
elsewhere 

Others  (including  non-profit  organi- 
zations) with  credit  available 
elsewhere 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit  avail- 
able elsewhere 


Percent 


7.125 
3.625 
7.125 

4.000 

7.125 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  272906  and  for 
economic  injury  the  number  is  829400. 

(Catalog  of  Federal  Domestic  As.sistance 
Program  .Nos.  59002  and  59008) 


Dated:  July  14.  1994. 
Bernard  Kulilc, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-18238  Filed  7-26-94:  8:45  am| 
BILLING  CODE  802S-01-M 


Dated:  July  14,  1994, 

Bernard  Kulik, 

Associate  Administrator  for  Di<.osfer 
Assistance. 

IFR  Doc.  94-18239  Filed  7-26-94;  8:45  ami 
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[Declaration  of  Disaster  Loan  Area  #2730]        [Declaration  of  Disaster  Loan  Area  92728) 

Florida;  Declaration  of  Disaster  Loan        Georgia;  Declaration  of  Disaster  Loan 
Area  Area 


As  a  result  of  the  President's  major 
disaster  declaration  on  July  10,  1994, 1 
find  that  the  Counties  of  Calhoun,  Gulf, 
Holmes,  Jackson,  Walton,  and 
Washington  in  the  State  of  Florida 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  resulting  from  Tropical  Storm 
Alberto  on  July  2,"1994,  and  continuing. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  September  8, 1994,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  April  10,  1995,  at  the 
address  listed  below: 

U.S.  Small  Business  Admini.stration. 
Disaster  Area  2  Office.  One  Baltimore 
Place,  Suite  300,  Atlanta.  Georgia 
30308. 

or  other  locally  announced  Io<:ations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Bay. 
Franklin,  Gadsden,  Liberty,  and 
Okaloosa  in  the  State  of  Florida. 
The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  credit  avail^ 
able  elsewhere 

Homeowners  without  credit 
available  elsewhere  

Businesses  with  credit  available 
elsewhere 

Businesses  and  non-profit  or- 
ganizations without  credii 
available  elsewhere  

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able eisewtiere 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  .... 


Percent 


7.125 
3625 
7.125 

4  000 

7.125 

4  000 


As  a  result  of  the  President  s  major 
disaster  declaration  on  July  7,  1994.  and 
amendments  thereto  on  July  8, 11.  and 
12. 1  find  that  the  Counties  of  Baker. 
Bibb,  Butts.  Calhoun,  Clay,  Clayton.      . 
Coweta,  Crawford,  Crisp.  Decatur, 
Dooly,  Dougherty,  Early,  Fayette, 
Fulton,  Henry,  Houston,  Jones,  Lam.nr. 
Lee,  Macon,  Meriwether,  Miller, 
Mitchell,  Monroe.  Peach,  Pike,  Pulaski. 
Randolph,  Seminole,  Spalding,  Stewart. 
Sumter,  Talbot,  Taylor,  Terrell,  Troup. 
Twiggs,  Upson,  Webster,.  Wilcox,  and 
Worth  in  the  State  of  Georgia  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  torrential  rain,  high  wind, 
tornadoes,  and  flooding  resulting  from 
Tropical  Storm  Alberto  on  July  3,  1994. 
and  continuing.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  September  4. 

1994,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  7. 

1995,  at  the  addre.ss  listed  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  Georgia 
30308. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Baldwin,  Ben 
Hill,  Bleckley,  Carroll,  Chattahoochee. 
Cherokee.  Cobb,  Colquitt,  DeKalb, 
Dodge,  Douglas,  Forsyth,  Grady, 
Gwinnett,  Harris,  Heard,  Jasper, 
Laurens,  Marion.  Muscogee,  Newton. 
Putnam,  Quitman,  Rockdale,  Schley. 
Telfair,  Thomas,  Tift,  Turner,  and 
Wilkinson  in  the  State  of  Georgia. 
The  interest  rates  are: 


The  number  assigned  to  this  disaster 
for  physical  damage  is  273006  and  for 
economic  injury  the  number  is  829500. 

(Catalog  of  Federal  Domestic  Assi.stance 
Program  Nos.  59002  and  59008.) 


For  Physical  Damage; 

Homeowners  with  credit  avail- 
able elsewhere 

Homeowners  without  oedit 
available  elsewhere  

Businesses  with  credit  available 
elsewhere 

Businesses  and  non-profit  of- 
ganizations  without  credil 
available  elsewhere  


Percent 


7.125 
3625 
7125 

•5  000 
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Others  (inducing  non-prbfit  or- 
ganizations) with  credif  avail- 
able elsewtiere 

For  Economtc  Injury: 

Businesses  and  small  igrcul- 
tural  cooperatives  i  *nthout 
credit  available  elsewh  >re 


Percent 


7.125 


4.000 


igned 


The  number  assi 
for  physical  damage  i; 
economic  injury  the 

(Catalog  of  Federal  Dom^^t 
Program  Nos.  59002  and 

Dated:  July  14. 1994. 
Bernard  Kulik, 

Associate  Administrator 

Assistance. 

|FK[)oc  94-18240  File 

BILLING  CODE  802S-01-M 


to  this  disaster 
272806  and  for 
nlimber  is  829300. 

•^tic  Assistance 
59008). 
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Nationwide  Implementation  of  a 
Revolving  Line  of  Cr4dit  Program 

agency:  Small  Business  Administration 
(SBA). 

ACTION:  Notice. 


SUMMARY:  The  Small  I  usiness 
Administration  (SBA) 
to  advise  the  public  it 
a  new  revolving  line 
guaranty  program  on 
be  called  the  GreenLiiJe 
of  Credit  Loan  Guaranty 
(GreenLine).  This 
SBA  to  use  its  guaranty 
provide  the  Agency's 
credit  support  to  loam ; 
approved  lenders  that 
term,  cyclical  working 
small  businesses. 
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pro;  ram 
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demoist 


n 
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The  establishment 
response  to  informati 
two  year  period 
for  a  nationwide  revo 
loan  guaranty  progra 
acknowledged  that  th 
financing  was  general 
commercial  marketpl 
businesses  with  a  nee^ 
of  credit.  Small  bus 
require  the  guaranty 
for  lenders  to  provide 
same  opportunity. 

GreenLine  shall 
for  all  the  Agency's 
programs  with  the 
Export  Revolving  Lin« 
and  the  Export  Co-Gu 
Under  GreenLine, 
revolving  feature  to 
traditional  Contract 
Contractors  loan 


ser  e 


progia 
EFFECTIVE  DATE:  July  2  2. 1994 


is  issuing  notice 
is  implementing 
credit  loan 
national  basis  to 
Revolving  Line 
Program 

authorizes 
authority  to 
ull  faith  and 
made  by 
finance  the  short 
capital  needs  of 


GreenLine  is  in 
obtained  over  a 
rating  the  need 
king  line  of  credit 
.  Many  lenders 
s  type  of 

y  available  in  the 
to  only  larger 
for  largerlines 
would 
SBA  in  order 
them  with  the 


fiom 


as  the  umbrella 
term  lending 
ion  of  the 
of  Credit  (ERLC) 
ranty  programs, 
authority  to  provide  a 
Agency's 
S)easonal,  and 
ms  is  added. 


short 
except! 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Dowd.  Chief  Loan  Policy  & 
Procedures  Branch.  (202)  205-6490. 
SUPPLEMENTARY  INFORMATION:  The 
predecessor  for  this  program  was  tested 
on  a  pilot  basis  in  selected  local  markets 
beginning  on  October  1,  1992  when  SBA 
began  piloting  two  revolving  line  of 
credit  loan  programs.  Both  Programs 
were  designed  to  assist  small  business 
in  obtaining  cyclical  working  capital 
fi.nancing  through  the  authority  of  SBA's 
7(a)  guaranty  loan  program. 

The  first  pilot,  called  the  Green  Line 
Revolving  Line  of  Credit  Program 
(GRLC).  was  implemented  in  the 
Agency's  South  East  and  South  Central 
Regions,  while  the  second,  called  the 
Domestic  Revolving  Line  of  Credit 
Program  (DRLC)  was  tested  in  all  SBA 
Regions  not  served  by  the  Green  Line 
pilot.  The  predominant  distinction 
between  the  programs  dealt  with  the 
maximum  maturity  permitted  on  the 
loans;  GRLC  loans  had  a  maturity  of  up 
to  five  years,  while  the  DRLC  loans  had 
a  maturity  of  only  one  year. 

Case  files  were  collected  from  field 
offices  active  in  the  two  pilot  programs 
which  were  reviewed  in  order  to 
determine  the  creditworthiness  of  the 
businesses  seeking  this  financing,  as 
well  as  to  identify  various  terms  and 
conditions  which  would  be  prudent  for 
inclusion  in  the  new  loan  program's 
approval  documents.  The  reviews  and 
program  formation  meetings  also 
revealed  that  the  new  program  would 
need  servicing  guidelines  designed  to 
provide  maximum  assurances  that  the 
line  would  revolve  and  the  losses 
minimized. 

Since  October  1.  1992,  531  loans  have 
been  approved  under  the  GRLC  pilot  for 
a  total  of  $130.0  million,  while  for  the 
same  period.  327  loans  have  been 
approved  under  the  DRLC  pilot  for  a 
total  of  $71.0  million.  It  is  important  to 
note  that  this  volume  of  GRLC  activity 
was  generated  in  only  two  regions, 
while  the  DRLC  volume  was  generated 
in  eight.  This  activity  indicated  that  a 
much  keener  interest  exists  for  the 
extended  terms  available  under  Pilot 
GRLC  than  under  the  Pilot  DRLC 
Program. 

Under  this  program,  advances  will 
generally  be  made  against  a  borrower's 
certified  level  of  inventory  and  accounts 
receivable,  while  repayment  will  be 
derived  from  the  sale  of  that  inventory 
and  the  collection  of  any  resulting 
accounts  receivable.  Participating 
lenders  will  be  expected  to  monitor  the 
disbursements  of  funds  fit)m  the  line 
and  control  the  payment  of  funds  back 
to  the  line.  Primary  collateral  will 
consist  of  a  senior  lien  position  oh  the 
assets  being  financed. 


Implementation 

SBA  will  consider  all  applications 
submitted  by  approved  GreenLine 
lenders  which  seek  up  to  a  75%  SBA 
guaranty  of  the  GreenLine  financing,  not 
to  exceed  $750,000.  Lender's  desiring  to 
participate  need  to  complete  a  Lender's 
Qualification  Survey  which  can  be 
obtained  from  their  local  SBA  District 
Office.  The  pr(x:essing  of  GreenLine 
applications  can  only  be  done  by  SBA 
personnel  from  offices  which  have 
completed  SBA  sponsored  training,  and 
received  approval  from  SBA's  Office  of 
Financial  Assistance  (OFA).  Training 
material  has  been  developed  and  the 
training  schedule  set.  Once  the  staff  in 
a  field  office  completes  the  required 
training,  and  is  designated  by  OFA.  it 
will  be  eligible  to  process  GreenLine 
applications  received  from  approved 
participating  lenders. 

All  field  offices  which  have  processed 
either  GRLC  or  DRLC  loans  under  the 
respective  regional  pilots  will  continue 
to  be  able  to  accept  and  pro(:ess  these 
loans  under  their  existing  pilot 
guidelines  until  training  has  been 
offered  to  their  office  by  the  SBA 
Associate  Administrator  for  Financial 
Assistance  (AA/FA),  but  in  no  event 
later  than  August  30, 1994.  After  this 
date,  offices  will  only  be  able  to  accept 
GreenLine  applications. 

Additional  Fees  Permitted 

In  recognition  of  the  additional 
servicing  and  monitoring  required  to 
adequately  protect  the  interest  of  the 
lender  and  SBA,  the  Agency  is 
temporarily  waiving  its  limitations  on 
service  related  fees  in  order  to  permit 
the  lender  to  offset  the  costs  associated 
with  increased  servicing  required  to 
prudently  monitor  the  lines,  and  to 
provide  a  program  that  relates  to  the 
lending  practices  of  the  private  sector.  . 

All  of  SBA's  Regulations  presently  in 
effect  relative  to  7(a)  guaranteed 
business  loans  (see  13  CFR,  paragraphs 
120  and  122)  will  also  govern  the 
implementation  of  GreenLine.  provided, 
however,  that  the  limitation  on 
processing  and  servicing  fees  as  found 
in  §§  120.104-2(a)(3)  and  120.104-2(e) 
of  SBA  regulations  (13  CFR  120.104- 
2(a)(3)  and  120.104-2(e))  will  be  waived 
for  a  maximum  two  year  pilot  period. 
Notice  of  this  pilot  is  issued  pursuant  to 
§  120.1-2  of  SBA  regulations  (13  CFR 
120.1-2).  In  addition.  SBA  will 
ascertain  whether  this  type  of  loan  can 
be  sold  on  the  secondary  market. 

SBA  will  require  that  participating 
lenders  fully  disclose  to  both  the 
borrower  and  SBA  the  fees  they  intend 
to  charge  the  borrower,  and  that  the 
borrower  acknowledge  these  fee^  in 


writing  to  the  lender  and  SBA  prior  to 
the  time  the  guaranty  of  the  loan  is 
authorized  by  SBA,  and  every  six 
months  thereafter. 

SBA  is  waiving  the  fee  restriction  for 
GreenLine  for  up  to  two  years  provided 
the  Lender  charges  their  SBA  supported 
borrowers  the  same  fees  and  charges  for 
services  they  would  normally  charge 
their  non-SBA  borrowers  with  similar 
types  of  revolving  lines  of  credit  for 
similar  services. 

Outside  Servicing  Contractors 
Permitted 

GreenLine  will  require  a  greater 
servicing  effort  by  lenders  than  the 
Agency's  other  business  loan  programs 
and  two  existing  pilot  programs.  SBA 
recognizes  that  the  extent  of  these 
servicing  requirements  may  potentially 
inhibit  the  willingness  of  small 
community-based,  rural,  and 
independent  banks  from  participating  in 
the  program,  This  may,  in  turn,  have  the 
undesirable  effect  of  limiting  access  of 
creditworthy  small  businesses  to  the 
program  in  the  areas  serviced  by  such 
lenders.  Therefore,  the  Agernry  is 
authorizing  lenders  to  contract  out  for 
the  servicing  functions  they  do  not 
perform  themselves.  Contracting  does 
not  relieve  the  lender  of  its 
responsibilities  contained  in  SBA  Form 
750  (or  750  B)  or  any  individual  loan 
authorization  issued  by  SBA.  The 
lenders  will  be  held  responsible  by  SBA 
for  the  activities  of  their  contractors. 
Every  contractor  must  meet  the 
minimum  requirements,  as  specified 
below. 

To  assure  that  each  GreenLine 
maintains  its  revolving  feature,  lenders 
agree  to  make  initial  and  periodic 
examinations  of  the  borrower's  current 
assets  which  serve  as  collateral  and 
forms  the  basis  for  disbursements. 
Lenders  also  agree  to  continually 
monitor  the  financial  data  and  control  of 
the  cash  generated  by  the  borrower  as  a 
result  of  their  having  the  use  of  the 
GreenLine  proceeds.  At  a  minimum,  a 
borrower's  generated  cash  must  go  to  an 
operating  account  where  the  business 
can  not  make  withdrawals  without  the 
concurrence  of  the  Lender. 

Considering  the  volatility  of  the 
collateral  securing  revolving  lines  of 
credit,  lenders  shall  agree  as  a  condition 
for  approval  that  they  will  liquidate  a 
GreenLine  borrower's  current  assets 
prior  to  seeking  SBA's  purchase  of  any 
guaranty. 

Third  Party  Service  Providers 

Minimum  Requirements 

The  following  standards  have  been 
formulated  as  guidelines  for  lenders 
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participating  in  SBA's  GreenLine 
Program  for  use  when  evaluating  and 
selecting  an  outside  or  third  party 
service  provider  ^Provider)  who  may 
perform  those  examination,  monitoring, 
or  control  functions  required  to 
prudently  administer  GreenLine  loans 
guaranteed  by  the  SBA:  Experience; 
Competence;  Character;  Equal 
Opportunity;  Financial  Responsibility; 
Coverage;  Business  Authorities;  and 
Confirmation.  These  standards  are 
numerically  arranged  from  1  to  8.  Those 
standards  noted  by  an  "a"  after  the 
number  are  required  for  lender  approval 
of  Providers  who  will  perform 
examination  services.  The  standards 
noted  with  a  "b"  are  required  for  lender 
approval  of  Providers  who  will  perform 
monitoring  or  control  services. 

The  lender  shall  have  the 
responsibility  for  providing  the  required 
examination,  monitoring,  or  control 
functions.  Under  this  program,  the 
lender  may  contract  with  a  Provider 
who  meets  these  standards  to  a.ssist  the 
lender  with  the  examination, 
monitoring,  or  control  functions.  SBA 
lakes  no  position  on  the  approvability  or 
quality  of  any  Provider. 

Providers  Who  Will  Perform 
Examination  Services 


la.  Experience 

Provider  must  demonstrate  that  it  has 
successfully  been  in  business 
continuously  as  an  individual, 
partnership,  or  corporation  for  not  less 
than  three  (3)  years.  This  experience 
must  substantially  consist  of  examining, 
auditing,  analyzing  or  reviewing 
supporting  documents  and  physical 
quantification  of  accounts  receivable, 
inventory  or  their  equivalents. 
Experience  is  not  limited  to  accounting 
firms,  collateral  control  companies  or 
asset  based  lenders,  provided  however, 
the  applicant's  experience  has  been 
directly  related  to  asset  based  lending. 

2a.  Competence 

Provider  must  be  capable  of 
submitting  a  description  or  outline  of 
services  offered,  methodology  in 
delivering  and  documentation 
supporting,  together  with  at  least  two  (2) 
examples  of  past  engagements 
performed  in  the  last  two  (2)  years. 

3a.  Character 

Provider  shall  certify  in  writing  to  the 
lender  that: 

•  During  its  business  career  that  if  or 
its  parent  organizations,  partnerships  or 
venture  partners,  have  not  been 
convicted  of  a  violation  of  any  federal 
or  state  criminal  laws. 


•  It  has  never  been  in  litigation  with 
the  SBA  or  with  any  SBA  participating 
lender  in  connection  with  SBA  lending. 

•  It  is  in  compliance  with  Internal 
Revenue  Service  (IRS)  reporting 
requirements  and  must  not  be  subject  to 
IRS  enforcement  procedures  when  it 
applies  to  become  a  Provider. 

4a.  Equal  Opportunity 

Provider  must  certify  in  writing  that: 

•  It  does  not  discriminate,  nor  will  it 
discriminate,  in  its  hiring  practices  with 
respect  to  race,  creed,  age,  gender,  or 
national  origin. 

•  It  is  in  compliance  with  all  federal, 
state  and  local  regulations  governing 
employee  safety  and  workman's 
compensation,  as  applicable. 

5a.  Financial  Responsibility 

Provider  must  furnish  proof  that: 

•  It  maintains  at  least  $500,000  of 
unencumbered  professional  liability 
coverage  from  a  reputable  insurance 
carrier,  or  financially  provided  by  an 
equivalent  source.  Coverage  amount 
must  insure  each  incident  and  on  an 
aggregate  annual  basis. 

,  •  Such  insurance  covers  employees, 
agents  and  subcontractors  for  principal 
loss  as  a  result  of  errors,  omissions  or 
negligence  in  cjuantifying  accounts 
receivable,  or  inventory. 

•  Coverage  extends  to  the  geographic 
area  Provider  is  requesting  to  service. 

6a.  Coverage 

Provider  must  indicate  whether  it  is 
applying  for  a  specific  statefs),  regionjsl. 
or  locale[sl  and  support  this  by 
explanation  of  staffing. 

7a.  Business  Authorities 

Provider  must  be  legally  permitted  to 
conduct  its  services  in  whatever  area  it 
is  applying  to  serve.  Such  legal 
authority  may  be  evidenced  by,  but  is 
not  limited  to,  occupations  permits, 
federal  or  state  registration,  or  any  other 
legal  requirements. 

8a.  Confirmation 

Provider  shall  submit  the  company 
names,  addresses,  and  authorized  phone 
contacts  of  not  less  than  three  (3) 
references  which  can  support  the 
Approved  Examination  Servicer  (AES) 
application  by  offering  opinions  relating 
to  present  or  past  services  rendered.  The 
services  must  generally  equate  to  those 
for  which  the  applicant  seeks  AES 
status. 

Providers  Who  Will  Perform  Monitoring 
&■  Control  Sen' ices 

lb.  Experience 

Provider  must  demonstrate  that  it  has 
successfully  been  in  business 
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•  It  is  presently  in  compliance  with 
all  federal,  state  and  local  regulations 
governing  employee  safety  and 
workman's  compensatign,  as  applicable. 

5b.  Financial  Responsibility 

Provider  must  provide  proof  that  it 
maintains  at  least  $1,000,000  of 
unencumbered  professional  liability 
coverage  from  a  reputable  insurance 
carrier,  or  financially  provided  by  an 
equivalent  source.  Coverage  amount 
would  insure  each  incident  and  on  an 
aggregate  annual  basis.  It  must  cover 
employees,  agents  and  subcontractors 
for  principal  loss  as  a  result  of  errors, 
omissions,  or  negligence  in  examining, 
monitoring  and  controlling  collateral 
assets  such  as  accounts  receivable, 
inventory  and  their  equivalents. 
Moreover,  coverage  should  extend  to  the 
establishment  of  any  aspect  of  baliment, 
in  control Ing  borrower  inventories.  All 
coverage  must  extend  to  the  geographic 
area  the  Provider  is  requesting  to 
service. 

6b.  Coverage 

Provider  must  indicate  whether  it  is 
applying  for  a  specific  statelsl.  regionls], 
including  an  explanation  of  staffing  and 
methods  of  quality  control. 

7b.  Business  Authorities 

Provider  must  be  legally  permitted  to 
conduct  its  services  in  whatever  area  it 
is  applying  to  serve.  Such  legal 
authority  may  be  evidenced  by,  but  is 
not  limited  to,  occupational  permits, 
federal  or  state  registration,  or  any  other 
legal  requirements  to  conduct  business. 

8b.  Confirmation 

Provider  shall  submit  the  company 
names,  addresses,  and  authorized  phone 
contracts  of  not  less  than  three  (3) 
references  which  can  support  the  AMCS 
application  by  offering  opinions  relating 
to  present  or  past  services  renderd.  The 
services  must  generally  equate  to  those 
for  which  the  applicant  seeks  AMCS 
status. 

Dated:  Julys.  1994. 
John  R.  Cox, 

Associate  Administrator  for  Financial 
Assistance. 

(FR  Doc.  18241  Filed  7-2&-94;  8:45  ami 

BILUNG  CODE  80»-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2038] 

Privacy  Act  of  1974;  Creation  of  Two 
New  Systems  of  Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  create 


two  new  systems  of  records,  STATE-59 
and  STATC-eO,  pursuant  to  the 
provisions  of  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a(r))  and  ttie 
Office  of  Management  and  Budget 
Circular  No.  A-130,  Appendix  I.  The 
Department's  report  was  filed  with  the 
Office  of  Management  and  Budget  on 
July  11,  1994. 

These  systems  principally  support  the 
Bureau  of  Population,  Refugees,  and 
Migration's  role  in  the  processing  of 
applicants  for  the  U.S.  refugee  program 
and  the  initial  reception  and  placement 
in  the  United  States  of  those  who  are 
selected.  The  Refugee  Case  Records 
contain  information  about  applicants  for 
the  United  States  refugee  program.  The 
Refugee  Data  Center  Processing  Records 
contain  information  on  applicants  for 
the  U.S.  refugee  program  that  is  used  by 
the  Immigration  and  Naturalization 
Service  to  determine  their  eligibility  for 
the  U.S.  refugee  program.  The  Refugee 
Data  Center  Processing  Records  contain 
information  on  applipnts  for  the  U.S. 
refugee  program  which  is  used  in  the 
initial  reception  and  placement  of 
persons  admitted  to  the  U.S.  as  refugees 
and  to  assist  in  the  collectiort  of  refugee 
travel  loans. 

Any  persons  interested  in 
commenting  on  these  proposed  systems 
of  records  may  do  so  by  submitting 
comments  in  writing  to  Margaret  P. 
Grafeld,  Chief,  Privacy,  Plans,  and 
Appeals  Division,  Office  of  Freedom  of. 
Information,  Privacy  and  Classification 
Review,  Room  1239,  Department  of 
State,  2201  C  Street.  NW..  Washington. 
DC  20520-1239.  These  systems  of 
records  will  be  effective  40  days  from 
the  date  of  publication,  (September  6. 
1994),  imless  we  receive  comments 
which  will  result  in  a  contrary 
determination.  The  proposed  systems. 
"Refugee  Case  Records.  STATE-59"  and 
"The  Refugee  Data  Center  Processing 
Records,  STATE-60"  will  read  as  set 
forth  below. 

Dated:  July  11, 1994. 

Patrick  R.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration. 

STATE-59 

SYSTEM  NAME: 

Refugee  Case  Records. 

SECURmr  CLASStFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Refugee  processing  posts,  i.e., 
designated  U.S.  embassies,  U.S. 
consulates  general  and  consulates,  and 
ofTices  of  voluntary  agencies  (i.e., 
voluntary  agencies  that  assist  in  the 


processing  of  applicants  under 
cooperative  agreements  with  the 
Department  of  State),  and  the 
Washington  Processing  Center  (for 
Moscow),  1401  Wilson  Blvd.,  Arlington, 
VA  22209.  Locations  may  change  at  the 
discretion  and  depending  on  the  needs 
of  the  U.S.  Department  of  State.  (A  list 
of  refugee  processing  posts  is  available 
from  the  Bureau  of  Population, 
Refugees,  and  Migration,  Room  5824, 
Department  of  State,  Washington,  DC 
20520.) 

CATEGOfWES  Of  INOIVIOUALS  COVERED  8V  THE 
SYSTEM: 

Individuals  who  have  applied  for 
admission  to  the  United  States  under 
the  U.S.  refugee  program,  including 
individuals  who  seek  and  may  be 
denied  admission  as  refugees  but  are 
ultimately  approved  for  admission  as 
non-refugees  (e.g.,  immigrants  or 
parolees). 

AUTMonrrY  for  mamtemance  of  the  system: 

8  U.S.C.  1522(b)  (Authorization  for 
Programs  for  Initial  Domestic 
Resettlement  of  and  Assistance  to 
Reftjgees);  22  U.S.C.  1157  (Annual 
Admission  of  Refugees  and  Admission 
of  Emergency  Situation  Refugees);  Letter 
of  President  Carter  of  January  13, 1981, 
17  Weekly  Compilation  of  Presidential 
Documents,  Pg.  2880  (Refugee 
Resettlement  Grants  Program), 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Registration  logbooks/cards;  refugee 
applications  and  related  forms  and 
interview  worksheets;  letters  of 
approval/denial;  fingerprint  cards; 
biographic  and  demographic 
information  such  as  family  trees  and 
documents  of  identity;  affidavits  of 
relationship;  sponsorship  assurance 
forms;  medical  examination  and 
immunization  reports;  communications 
from  U.S.  embassies,  U.S.  consulates 
general  and  consulates,  voluntary 
agencies,  U.S.  Government  agencies, 
international  organizations,  foreign 
missions,  members  of  Congress, 
relatives  and  other  interested  parties; 
and  International  Organization  for 
Migration  (lOM)  loan  notes. 

BOUTWE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  Of  SUCH  USES: 

The  Bureau  of  Population,  Refugees, 
and  Migratiopi,  the  Immigration  and 
Naturalization  Service  (INS),  overseas 
voluntary  agencies'  employees  and 
contractors;  participating  domestic 
voluntary  agencies;  international 
organizations  that  assist  applicants; 
con.sumer  reporting  agencies  (31  U.S.C. 
7311(f))  and  debt  collection  contractors 
(31  U.S.C.  3718);  members  of  Congress; 


Federal  Register  /  Vol.  59,  No.  143  /  Wednesday,  July  27,  1994  /  Notices 


38227 


and  other  federal,  state,  and  local 
government  agencies  having  statutory  or 
other  lawful  authority  will  use  this 
information  to: 

(1)  Provide  necessary  background 
information  to  the  INS  and  the 
Department  of  State  refugee  and 
consular  officers  to  determine  the 
eligibility  of  an  applicant  for  admission 
to  the  United  States; 

(2)  Provide  selected  information  to 
piirticipating  voluntary  agencies  to 
ensure  appropriate  resettlement  in  the 
United  States; 

(3)  Collect  case  status  and  processing 
statistics  concerning  such  individuals; 
and 

(4)  Assist  in  the  collection  of 
indebtedness  owed  to  lOM  and/or  the 
United  States  Government.  Also  see 
"Routine  Uses"  paragraph  of  the 
Prefatory  Statement  published  in  the 
Federal  Register  (42  FR  49699, 
September  27, 1977). 

POLICIES  ANO  PRACTICES  FOR  STO»B»«0, 
RETRIEVING,  ACCESSING.  RETAMMG  ANO 
DISPOSING  Of  RECORDS  IN  THE  SY-STEM: 

STORAGE: 

Electronic  media;  hard  copy; 
microfilm, 

RETRieVABILITY: 

By  case  number,  alien  number,  and 
applicant  name. 

SAFEGUARDS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  in  restricted  areas,  access 
to  which  is  limited  to  authorized 
personnel  of  the  Department  of  State, 
voluntary  agencies,  INS  and  its 
contractors,  and  others  specifically 
authorized  under  the  "Guidelines  for 
the  Treatment  of  Refuge©  Retards 
Maintained  by  Joint  Voluntary 
Agencies."  Where  the  records  are 
computerized,  access  it  uncl;^r  the  direct 
supervision  of  the  system  manager. 

RETENTION  ANO  DISPOSAL: 

Retention  of  these  records  varies 
depending  upon  the  specific  kind  of 
record  involved.  Files  of  closed  and 
unprocessed  cases  are  retired  or 
destroyed  in  accordance  with  published 
record  schedules  of  the  Department  of 
State  and  as  approved  by  the  National 
Archives  and  Records  Administration. 
Files  of  approved  rehigees  and  denied 
applicants  are  transferred  to  tlie  INS, 
and  subject  to  its  disposition  schedules. 
More  specified  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy,  and  Classification  Review, 
Room  1239,  Department  of  State,  2201 
C  Street,  NW.,  Washington,  DC  20520- 
1239. 


SYSTEM  MANA0EII<S)  AND  ADDRESS: 

Executive  Director,  Bureau  of 
Population.  Refugees,  and  Migration. 
SA-1,  Room  1251.  Department  of  State. 
2401  E  Street  NW.,  Washington,  DC 
20522.  At  specific  overseas  locations, 
the  on-site  system  manager  may  be  the 
Refugee  Coordinator,  the  Consular 
Officer  responsible  for  refugee 

processing  or  the  voluntary  agency 
representative. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  the  Department  of  State  might 
have  Refugee  Case  Records  pertaining  to 
themselves  should  write  to  the  Director. 
Office  of  Freedom  of  Information. 
Privacy  and  Qassification  Review, 
Room  1239,  Department  of  State,  2201 
C  Street,  NW.,  Washington,  DC  20520- 
1239.  The  individual  must  spedfy  that 
he/she  wishes  the  Refugee  Case  Records 
of  a  specific  processing  post  to  be 
checked.  At  a  minimum,  the  individual 
must  include:  Name,  date  and  place  of 
birth,  the  approximate  date  of  arrival  in 
the  U.S.,  his/her  INS  "A"  number, 
current  mailing  address  and  zip  code, 
and  signature. 

RECORD  ACCESS  ANO  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Qassification  Review 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  directly  from  the  individual 
who  is  the  subject  of  these  records  and 
relatives,  sponsors,  members  of 
Congress,  U.S.  Government  agencies, 
voluntary  agencies,  international 
organizfitions.  and  local  sources  at 
overseas  posts. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
STATE-«0 

SYSTEM  NAME: 

Refugee  Data  Center  Processing 
Records. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Rehigee  Data  Center,  200  Park  Avenue 
South,  Room  801,  New  York,  NY  10003. 
(The  Refugee  Data  Center  is  a  project  of 
the  International  Catholic  Migration 
Commission  (ICMC)  authorized  under  ,i 
cooperative  agreement  with  the 
Department  of  State.) 
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CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 
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ROUTINE  USES  OF  RECORC  S  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATECORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  Bureau  of  Popi  lation,  Refugees, 
and  Migration;  Refugie  Data  Center 
employees  and  contrs  ctors; 
participating  voluntai  y  agencies  and 
international  organize  tions  that  assist 
applicants;  consumer  reporting  agencies 
(31  U.S.C.  7311(f))  an!  debt  collection 
contractors  (31  U.S.C.  3718);  members 
of  Congress;  private  individuals  or 
companies  requesting  general  statistical 
data  on  applicants;  re 
information  about  a  p  irticular 
applicant;  and  other  f  sderal,  state,  and 
local  government  agei  icies  having 
statutory  or  other  law  ul  authority  will 
use  or  maintain  such 
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(2)  Track  an  applia  nt  from  the  time 
of  Immigration  and  Naturalization 
Service  (INS)  approva  i  until  arrival  in 
the  United  States; 

(3)  Achieve  initial  r  jception  and 
placement  of  individqals  admitted  into 
the  U.S.  as  refugees; 

(4)  Collect  statistics  concerning 
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United  States  Govemi  nent 


registration  forms; 
hip  assurance 
forms; 
z^tion  for  Migration 
ion;  and 
U.S.  embassies, 
1  consulates; 

Government 
organizations, 
bers  of  Congress, 
erested  parties. 


atives  seeking 


nformation  to: 
)r  hiends  of 


ection  of 

lOM  and/or  the 


Also  see  "Routine  Uses"  paragraph  of 
the  Prefatory  Statement  published  in  the 
Federal  Register  (42  FR  49699, 
September  27, 1977). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media;  hard  copy; 
microfilm. 

retrievabbjty: 

By  case  number,  alien  number,  and 
applicant  name. 

SAFEGUARDS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  in  restricted  areas  access 
to  which  is  limited  to  Department  of 
State  personnel  and  contractors;  Refugee 
Data  Center  personnel  and  contractors; 
participating  voluntary  agency 
representatives;  and  others  specifically 
authorized  under  the  "Guidelines  for 
the  Treatment  of  Refugee  Records 
Maintained  by  Refugee  Data  Center" 
which  are  incorporated  in  the 
cooperative  agreement  between  the 
International  Catholic  Migration 
Commission  and  the  Department  of 
State.  Access  to  computerized  files  is 
password-protected  and  under  the 
direct  supervision  of  the  system 
manager.  The  system  manager  has  the 
capability  of  printing  audit  trails  of 
access  from  the  computer  media, 
thereby  permitting  regular  and  ad  hoc 
monitoring  of  computer  usage. 

retention  and  disposal: 

Retention  of  these  records  varies 
depending  upon  the  specific  kind  of 
record  involved.  They  are  retired  or 
destroyed  in  accordance  with  published 
record  schedules  of  the  Department  of 
State  and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specified  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy,  and  Classification  Review, 
Room  1239.  Department  of  State,  2201 
C  Street.  NW.  Washington.  DC  20520- 
1239. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Executive  Director,  Bureau  of 
Population,  Refugees,  and  Migration. 
SA-1,  Room  1251,  Department  of  State, 
2401  E  Street  NW..  Washington,  DC 
20522.  The  on-site  system  manager  is 
the  Systems  Manager,  Refugee  Data 
Center,  200  Park  Avenue  South,  Room 
801.  New  York,  NY  10003. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Refugee  Data  Center 


might  have  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review. 
Room  1239,  Department  of  State.  2201 
C  Street.  NW,  Washington,  DC  20520- 
1239.  The  individual  must  specify  that 
he/she  wishes  the  records  of  the  Refugee 
Data  Center  to  be  checked.  At  a 
minimum,  the  individual  must  include: 
Name,  date  and  place  of  birth,  the 
approximate  date  of  arrival  in  the  U.S., 
his/her  INS  "A"  number;  current 
mailing  address  and  zip  code,  and 
signature. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  directly  from  individual  who 
is  the  subject  of  these  records  and 
relatives,  sponsors,  members  of 
Congress,  U.S.  Government  agencies, 
voluntary  agencies,  international 
organizations,  and  local  sources  at 
overseas  posts. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  94-18299  Filed  7-26-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

In  the  matter  of  U.S.-Germany;  Third/ 
Fourth/Fifth  Freedom  Frequency 
Allocations  for  the  1 994-95  Winter 
Season;  Docket  49673 

SUMMARY:  By  this  notice,  we  invite 
interested  U.S.  carriers  to  apply  for 
allocation  of  the  available  frequencies 
for  third/fourth/fifth  freedom 
combination-service  operations  in  the 
U.S.-Germany  market  for  the  upcoming 
winter  season  [i.e.  November  1, 1994— 
March  31, 1995).' 
BACKGROUND:  On  May  24. 1994. 
representatives  of  the  United  States  and 
the  Federal  Republic  of  Germany  signed 
a  new  Agreement  for  Transitional 
Arrangements  for  Air  Transport 
Services.  Under  provisions  of  this 
Agreement,  scheduled  combination 


■  This  notice  addresses  only  Ihe-services  for  third/ 
fourth/and  fifth  freedom  operations.  Third-country 
code-share  designation/frequency  applications  is 
being  addressed  in  a  separate  notice. 


services  are  subject  to  seasonal 
frequency  limitations.  For  lb«  upcoming 
winter  season,  U.S.  scheduled 
combination  carriers  may  operate  a  total 
of  253  weekly  round-trip  frequencies  for 
U.S.-Germany  (third/fourth  freedom) 
services  and  120  weekly  round-trip 
frequencies  for  Germany-third  country 
(fifth  freedom)  services.^  The  Agreement 
further  provides  that  thirty  days  prior  to 
each  traffic  season,  each  Party  shall 
notify  the  other  Party  through 
diplomatic  channels  of  the  initial 
allocation  of  the  frequencies  among  its 
eiriines.' 

Applications 

To  facilitate  our  allocation  of  these 
frequencies,  we  invite  all  U.S.  carriers 
interested  in  using  the  thirdyfourth/fifth 
freedom  frequencies  to  file  their 
applit^ations  with  the  Department  in 
Docket  49673. 

Applications  should  include  the 
following  information  (identify 
separately  for  third/fourth  and  fifth 
freedom  frequencies);  (a)  the  overall 
number  of  frequencies  requested;  (b).the 
markets  to  be  served;  (c)  distribution  of 
the  requested  frequencies  by  market;  (d) 
aircraft  to  be  used  (per  market)  and  (e) 
manner  of  operation  (i.e.,  direct  service/ 
own  aircraft  or  code  share;  if  code  share, 
identify  with  which  carrier  and. over 
what  third  country  point,  if  applicnhfe). 

Applicant  carriers  that  have 
previously  been  allocated  and  operated 
flights  in  third/fourth/fifth  freedom 
markets  for  the  1993/94  winter  season 
should  also  provide  the  following 
information  with  respect  to  those 
operations  (identify  separately  for  third/ 
fourth  and  fifth  freedom  allocations):  (a) 
the  number  of  flights  previou.sly 
ailof:afed;  (b)  markets  served;  (c) 
frequencies  operated  per  market  and 
period  of  operation  for  each  market;  (d) 
aircraft  type  per  market;  and  (e)  manner 
of  operation  (i.e..  direct  service/own 
aircraft  or  code  share;  if  code  .share,   ■ 
identify  with  which  carrier  and  over 
what  f.hird  country  point,  if  applicable). •• 


-  Arl'(  !»■  fi.  .Siiclion  I  (A)(1)  provides  thai  airlinfr, 
ill-signaled  by  th«  Unithd  .Stales  moy  {jp<>ra|p  )05     . 
wf  pUy  round-trip  fifth  freedom  freqi.anrivs  during 
Ihp  upcoming  winter  s»?sson.  Furthprnorc.  under 
the  Section  1  (A)(2).  an  udditional  ?*  wepkly  round- 
trip  Tifth  frcpdom  frequenciesi  are  avaiiiiWe  provjdpd 
"th.ii  the  United/Lufthansa  rlgnts  in  the  London 
(*rmijny  market  noted  in  Appendix  B  to  the 
Agrpemnnt  have  been  pffecluat«l  Since  United  and 
LLifthan.sa  are  operating  \h%r«  services,  the 
additional  14  frequencies  are  available  to  U.S. 
carriiTs  this  winter  sea.son. 

'  Anicle  6.  Section  5  A. 

'If  there  was  a  cessation  of  service,  no  matter 
how  short,  in  any  market  for  any  period  during  the  • 
past  winter  .season,  such  intemiption  of  service 
.should  bo  noted.  If  services  were  changed  from  one 
inarkel  to  another  during  the  pa.sj  winter  xeason. 
this  also  .should  t)e  Indicated. 


Applicants  are  abo  free  to  submit  any 
additional  information  that  they  believe 
will  help  us  in  making  our  decision. 

An  original  and  12  copies  of  each 
application  should  be  filed  with  the 
Department's  Docket  Section,  Room 
4107.  400  Seventh  Street  S.VV., 
Washington,  D.C..  in  Docket  49673  and 
sen/ed  on  all  parties  on  the  attached  list. 

Procedural  Schedule 

In  light  of  the  3G-day  advance  notice 
requirements  set  forth  in  the  Agreement, 
it  is  important  that  we  complete  the 
allocation  process  as  quickly  as 
possible.  Therefore,  we  will  require  that 
applications  and  respon.sive  pleadings 
be  filed  according  to  the  following 
schedule: 

Applications:  August  4,  1994. 

Answers:  August  11,  1994. 

Replies:  August  18, 1994. 

We  will  serve  this  notice  on  all  U.S. 
air  carriers  holding  authority  to  operate 
foreign  scheduled  combination  air 
transportation  with  large  aircraft,  and 
will  publi.sh  this  Notice  in  the  Federal 
Register. 

Daled:)uly  21.  lt»94, 
Patrick  V.  Murphy, 

Actinf,  Assistant  Secn-tary  for  Aviution  und 
International  Affairs. 
R.  Tenney  Johnson,  Counsel  for  Air 
Micronesia  Inc.  Suite  600,  2300  N 
.Street  NW,  Washington  DC  20037 
John  Gillick,  Counsel  for  America  West 
Airiines,  Wintrhop  Sfimson  Putnam 
&,  Suite  1200,  1133  Conner.ticut 
Ave  NW,  Washington  DC  20036 
Russell  E.  Pommer.  Counsel  for 
Business  Express  Inc,  Verner 
Liipfert  Bemhard.  Suite  700,  901 
15th  Street  NW,  Washington.  DC 
20005-2301 
Lorraine  B.  Halloway,  Counsel  for 
Continental,  Micronesia  D/B/A, 
Continental/Air  Mif:ronesia, 
Crowell  &  Moring.4001 
Pennsylvania  Ave.,  NW., 
Washington,  DC  20004-2595 
Richard  P.  Taylor.  Counsel  for 

Evergreen  Intl.  Airlines  Steploe  & 
Johnson,  1330  Connect  iciit  Ave. 
NW.  Washington,  DC  20036 
>Jathaniel  Breed,  Counsel  for  Federal 
Express.  Shaw  Pittman  Potts  &, 
2300  N  Street  NW,  Washington.  DC 
20036 
Marshall  S.  Sinick.  Counsel  for  Alaska 
Airlines  Inc.  Suite  .500,  1201 
Pennsylvania,  Ave.,  NW. 
Washington,  DC  20004 
Carl  B.  Nelson  Jr.,  Assoc  General 
Counsel,  Ameri«;an  Airlines  Inc., 
1101 17th  Street,  NW.  Washington, 
DC  20036 
Robert  N.  Duggan,  Counsel  for  Caminval 
Air  Lines  Inc.,  Mercer  Moore  k 


As-soc..  Suite  502,  700  S  Royal 
Poinriana  Bl.,  Miami  Springs.  FL 
33166 
Robert  E.  Cohn,  Counsel  for  Delta  ,Air 
Lines,  Inc.  Shaw  Pittman  Potts  &, 
2300  N  Street  NW.  Washington,  DC 
20037 
Cari  B  Nelson.  Jr.,  Counsel  for  Executive 
Airlines.  D/B/A  American  Eagle, 
1101  17th  Street  NW.  Washington 
DC  20036 
Jonathan  B.  Hill.  Counsel  for  Hawaiian 
Airiiiies,  Dow  Lohnes  &  Albertson, 
1255  23rd  St..  NW.  Washington.  DC 
20037 
M.irshall  S.  Sinick,  Counsel  for  Aloha 
Airline.s  Inc.,  Suite  500, 1201 
Pennsylvania  Ave.,  NW. 
Washington.  DC  20004 
Mark  W.  Atwood,  Counsel  for  American 
Trans  Air,  Galland  Kharasi  h  Morse 
«t,  1054  31st  Street.  NW. 
Washington,  DC  20007 
R.  Bruce  Keiner,  Jr.,  Counsel  for 
Continental  Airlines,  Crowell  & 
Moring,  1001  Pennsylvania  Ave., 
NW,  Washington,  DC  20004-2595 
R.  Tenney  )ohnson,  Coun.sel  for  DHL 
Airways.  Suite  600,  2300  N  Street, 
NW.  W,ishington,  DC  20037 
Johathan  B.  Hill.  Counsel  for  Express 
one  Intl..  Dow  Lohnes  &  Albert.son, 
1255  23rd  St.  NW..  Washington,  DC 
20037 
John  R.  Degregorio,  Counsel  for  MGM 
Grand  Air  Inc.,  Galland  Khams«:h 
Morse  h,  1054  31st  Street,  NW. 
Washington,  DC  10007^492 
Peter  B.  Kenney.  Jr.,  Assoc  General 
Counsel.  Northwest  Airlines  Inc., 
901  15th  Street,  NW,  Washington. 
DC  10005 
Cari  B.  Nelson  Jr.,  Counsel  for  Simmons 
Airlines  Inc,  D/B/A  American 
Eagle.  1101  17th  Street,  NW, 
"Washington.  DC  20036 
Stephen  L.  C«lband.  General  Counsel  to 
Tower  Air,  Hewes  Moreles  Gelband 
A,  Suite  300,  The  Flour  Mill,  1000 
Potomac  .St..  NW,  Washington.  DC 
20007 
Nathaniel  Breed,  Counsel  for  USAfrirja 
Airways  Inc..  11180  Sunrise  Valley 
Dr.,  Reston,  VA  22091 
Robert  E.  Cohn/SheryJ  Israel,  Counsel 
for  Worldwide  Airliners  Serv.,  Shaw 
Pittman  Polts  &,  2300  N.  .Street, 
NW.,  Washington.  DC  20037 
Jim  Marquez,  Counsel  for  Private  Jet 
Expeditions.  McNair  &  Sanford. 
Madrson  Olfice  Big..  Ste.,  400, 1155 
15th  Strcst,  NW,  Washington.  DC 
2nfK)5 
Mark  W.  Atwood.  Counsel  for  Spirit 
Airlines  Inc.,  Galland  Kharascii 
Morse  &,  1054  31st  Street.  NW. 
Washington,  DC  20007-4492 
Michael  G.  Whitaker,  Asst.  General 
Counsel,  Reg.  &  Intl.  Affairs.  Trans 
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.   World  Airlines.lSuite  520.  808  17th 
Street.  NW,  Washington,  DC  20006 

Frank  Cotter.  Asst.  C  leneral  Counsel, 
USAir  Inc.,  Cry;  tal  Park  Four.  2345 
Crystal  Drive.  A  rlington,  VA  22227 

Mark  S.  Kahan,  Cou  isel  for  Renown 
Aviation  Inc.,  Gilland  Kharasch 
Morse,  1054  31«t  Street.  NW 
Washington,  IX  20007-4492 

Dennis  N.  Barnes,  O  )unsel  for  Sun 
Country  Airline  ;,  Morgan  Lewis 
Bockius,  1800  N  Street  NW  #600N, 
Washington,  DC  20036 

Joel  Stephen  Burton  Counsel  for  United 
Air  Lines  Inc..  C  insburg  Feldman  & 
Bress,  Suite  800  1250  Connecticut 
Ave.,  NW.,  Was:  lington.  DC  20036 

Vance  Fort,  Senior  V  P-Govt/Legal 
World  Airways  nc.  13873  Park 
Center  Rd.,  Hen  don,  VA  22071 

(FR  Doc.  94-18266  File  d  7-26-94;  8:45  am) 
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[Docket  49674] 

In  the  Matter  of  U.S. 


each  Party  shall  notify  the  other  Party 
through  diplomatic  channels  of  the 
initial  allocation  of  the  frequencies 
among  its  airlines.^ 

The  U.S.  previously  was  entitled  to 
authorize  only  one  carrier  to  operate  on 
a  third-countiy  code-share  basis  for 
U.S.-Germany  services.  Northwest 
Airlines  has  been  designated  for  this 
service  since  November  1993.  When 
Northwest  was  last  authorized  (March 
24. 1994)  to  use  the  third-country  code- 
share  designation,  it  had  requested  that 
its  designation  be  effective  through 
October  31, 1995.  The  Department,  in 
extending  Northwest's  designation 
through  this  summer  season  (i.e.. 
October  31, 1994),  deferred  on  a 
decision  concerning  which  carriers 
would  be  authorized  to  use  available 
rights  after  November  1,  and  stated  that 
further  procedures  regarding  these 
designations  would  be  announced  at  a 
later  date.* 


38231 


Germany;  Third         Applications 


Country  Code-Sharg  Designations  and 
Frequency  Aliocatiops 

Summary 

By  this  notice,  we 
U.S.  carriers  to  appl\ 
available  designatior  s 
frequencies  for  opera  [ 
country  code-sharinj 
U.S.-Germany  marke 
November  1. 1994-0  :tober 


Background 

On  May  24, 1994. 
the  United  States  anc 
Republic  of  Germany 
Agreement  for  Transi  donal 
Arrangements  for  Ail 
(Agreement).  Under 
this  Agreement,  for 
November  1, 1994-Ofctober 
two  U.S.  carriers  mav 
serve  Germany  pursu  mt 
arrangements  with 
countries.'  In  holdin; 
each  airline  may  serv ; 
the  respective  interm^  tdiate 
no  two  airlines  desigi  lated 
Party  may  serve  the 
point.  In  addition, 
limited  to  a  total  of 
way  frequencies.^ 

The  Agreement  furfcer 
thirty  days  prior  to 


I  epresentatives  of 
the  Federal 
signed  a  new 


r  o(\t  B 


'  Eligible  third-country 
limited  to  any  member  o( 
(except  the  Federal  Republ 
Liechtenstein.  Sweden.  No 
Austria.  Canada,  and  Mexi 

'Article  6.  Section  4  B(l, 
provides  that  the  frequency 
of  1848  weekly  one-way  fre  | 
period  November  1. 
Section  4  B(l)(c]. 


nvite  interested 
for  the  two 

and  available 
ion  of  third- 
services  in  the 

for  the  period 
31,  1996. 


Given  the  provisions  of  Article  6, 
Section  4  B(l)(b)  of  the  new  U.S.- 
Germany Agreement,  we  invite  U.S. 
carriers  interested  in  using  the  available 
designations  and  frequencies  for  third- 
country  code-share  operations  in  the 
U.S.-Germany  market  to  file  such 
applications  in  Docket  49674.' 

Applications  should  include,  at  a 
minimum,  the  following  information:  (a) 
the  number  of  frequencies  requested;  (b) 
the  code-share  partner  involved  and  the 
country  over  which  the  services  will  be 
provided;  (c)  existing  authority  held  to 
conduct  the  operations,  if  applicable;^ 
(d)  proposed  startup  date; 


tie 
■tie 


smie 
th(  se 
1-28 


Transport  Services 
provisions  of 
period 

31. 1996, 
be  designated  to 
to  code-share 
airlines  of  third 
out  these  services 
a  single  point  in 
country,  and 
by  the  same 
intermediate 
operations  are 
weekly  one- 


each 


provides  that 
traffic  season, 


c  ide-! 


share  partners  are 
European  Union 
of  Germany). 
Noi^ay,  Finland.  Iceland, 
(Article  5  D(l).) 
The  Agreement  also 
level  increases  to  a  total 
uencies  during  the 
31,  1997.  Id.. 


)b). 


1996—.  Jctober ; 


'  Article  6.  Section  5  A. 

*See  Notice  served  March  24, 1994  (not 
published  in  Federal  Register). 

'  Northwest  currently  has  an  undocketed 
application  on  file  for  this  designation  for  the 
period  through  October  31, 1995.  By  this  notice, 
however,  we  are  extending  the  period  for  which  the 
authorization  will  be  effective  pursuant  to  the  terms 
within  the  new  Agreement.  Therefore,  rather  than 
supplementing  its  previous  application,  we  will 
require  Northwest  to  File  a  new  application  in  the 
established  docket  following  the  requirements  set 
forth  in  this  notice.  Northwest  is  fr^  to  attach  and 
incorporate  by  reference  its  previous  application  for 
this  designation.  In  addition,  since  Northwest  is  the 
only  carrier  that  has  used  the  third-country  code- 
share  opportunity,  we  will  require  that  its 
application  also  contain  the  following  information 
regarding  its  operations  since  November  1. 1993:  (a) 
a  statement  of  number  of  flights  previously 
allocated,  (b)  the  markets  served  and  frequencies 
per  market  and  period  of  operation  for  each  market 
and  (c)  the  aircraft  types  used  for  each  market. 

'  Applicant  carriers  without  the  requisite 
underlying  authority  to  serve  Germany  should  file 
certiHcate  and/ or  exemption  applications  to  serve 
the  affected  markets  no  later  than  August  4, 1994. 
Response  dates  to  such  applications  will 
correspond  to  those  set  forth  in  this  notice  for 
applications  for  frequency  applications,  (e)  markets 
to  be  served,  frequencies  per  market,  and  duration 


Applicants  are  also  free  to  submit  any 
additional  information  that  they  beUeve 
will  help  us  in  making  our  decision. 

An  original  and  12  copies  of  each 
apphcation  should  be  filed  with  the 
riepartment's  Docket  Section.  Room 
4107.  400  Seventh  Street  SW, 
Washington,  D.C.  20590.  in  Docket 
49674  and  should  be  filed  on  all  parties 
on  the  attached  list. 

Procedural  Schedule 

In  light  of  the  30-day  advance  notice 
requirements  set  forth  in  the  Agreement, 
it  is  important  that  we  complete  the 
designation/allocation  process  as 
quickly  as  possible.  Therefore,  we  will 
require  that  applications  and  responsive 
pleadings  be  filed  in  accordance  with 
the  following  schedule: 

Applications:  August  4. 1994 

Answers:  August  11. 1994 

Replies:  August  18, 1994 

We  will  serve  this  notice  upon  all 
U.S.  air  carriers  licensed  to  coijduct 
scheduled  foreign  combination  services 
with  large  aircraft,  and  will  publish  this 
Notice  in  the  Federal  Register. 

Dated:  July  21, 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

R  Tenney  Johnson,  Counsel  for  Air 

Micronesia  Inc.  Suite  600.  2300  N     . 
Street  NW,  Washington  DC  20037 

John  Gillick,  Counsel  for  America  West 
Airhnes,  Winthrop  Stimson  Putnam 
&,  Suite  1200, 1133  Connecticut 
Ave  NW.  Washington  DC  20036 

Russell  E  Pommer,  Counsel  for  Business 
Express  Inc,  VernerLiipfert 
Bemhard,  Suite  700,  901  15th  Street 
NW,  Washington  DC  20005-2301 

Lorraine  B  Halloway,  Counsel  for 
Continental  Micronesia.  D/B/A 
Continental/Air  Micronesia, 
Crowell  &  Moring,  1001 
Pennsylvania  Ave  NW,  Washington 
DC  20004-2595 

Richard  P  Taylor,  Counsel  for  Evergreen 
Intl  Airlines,  Steptoe  &  Johnson, 
1330  Connecticut  Ave  NW. 
Washington  DC  20036 

Nathaniel  Breed,  Coimsel  for  Federal 
Express,  Shaw  Pittman  Potts  &, 
2300  N  Street  NW,  Washington  DC 
20037 

Marshall  S  Sinick,  Counsel  for  Alaska 
Airlines  Inc,  Suite  500, 1201 
Pennsylvania  Ave  NW,  Washington 
DC  20004 

C;arl  B  Nelson  Jr,  Assoc  Cieneral 
Counsel,  American  Airlines  Inc, 
1101  17th  Street  NW,  Washington 
DC  20036 


of  service  in  each  market:  and  (f)  type  of  aircraft  to 
be  used  in  each  market. 


Robert  N  Duggan,  Counsel  for  Carnival 
Air  Lines  Inc,  Mercer  Moore  & 
Assoc,  Suite  502.  700  S  Royal 
Poinciana  Bl.,  Miami  Springs  Fl 
33166 
Robert  E  Cohn,  Counsel  for  Delta  A-ir 
Lines  Inc,  Shaw  Pittman  Potts  &, 
2300  N  Street  NW.  Washington  DC 
20037 
-Cari  B  Nelson  Jr,  Counsel  for  Executive 
Airlines,  D/B/A  American  Eagle. 
1101  17th  Street  NW.  Washington 
DC  20036 
Jonathan  B  Hill,  Counsel  for  Hawaiian 
Airlines.  Dow  Lohnes  &  Albertson. 
1255  23rd  St  NW,  Washington  DC 
20037 
Marshall  S  Sinick,  Counsel  for  Aloha . 
Airlines  Inc.  Suite  500.  1201 
Pennsylvania  Ave  NW,  Washington 
DC  20004 
Mark  W  Atwood,  Counsel  for  American 
Trans  Air,  Galland  Kharasch  Morse 
&,  1054  31st  Street  NW,  Washington 
DC  20007 
R  Bruce  Keiner  Jr,  Counsel  for 

Continental  Airlines,  Crowell  & 
Moring,  1001  Pennsylvania  Ave 
NW,  Washington  DC  20004-2595 
R  Tenney  Johnson,  Counsel  for  DHL 
Airways,  Suite  600,  2300  N  Street 
NW,  Washington  DC  20037 
Jonathan  B  Hill;  Counsel  for  Express 
One  Intl,  Dow  Lohnes  &  Albertson, 
1255  23rd  St  NW,  Washington  DC 
20037 
John  R  Degregorio,  Counsel  for  MGM 
Grand  Air  Inc,  Galland  Kharasch 
Morse  St,  1054  31st  Street  NW, 
Washington  DC  20007-4492 
Peter  B  Kenney  Jr.  Assoc  General 
Counsel,  Northwest  Airhnes  Inc. 
901  15th  Street  NW.  Washington 
DC  20005 
Cari  B  Nelson  Jr,  Counsel  for  Simmons 
Aidines  Inc,  D/B/A  American 
Eagle,  1101  17th  Street  NW. 
Washington  DC  20036 
Stephen  L  Cielband,  General  Counsel  to 
Tower  Air,  Hewes  Moreles  Gelband 
&.  Suite  300.  The  Flour  Mill,  1000 
Potomac  St  NW.  Washington  DC 
20007 
Nathaniel  Breed,  Counsel  for  USAfrica 
Airways  Inc,  11180  Sunrise  Valley 
Dr,  Reston  VA  22091 
Robert  E  Cohn/Sheryl  Israel,  Counsel  for 
Worldwide  Airlines  Serv,  Shaw 
Pittman  Potts  &,  2300  N  Street  NW, 
Washington  DC  20037 
Jim  Marquez,  Counsel  for  Private  Jet 
Expeditions,  McNair  &  Sanford, 
-    -  Madison  Office  Bldg,  Ste  400.  1155 
15th  Street  NW,  Washington  DC 
20005 
Mark  W  Atwood,  Counsel  for  Spirit 
Airiines  Inc,  Galland  Kharasch 
Morse  &,  1054-31st  Street  NW. 
Washington  DC  20007-4492 


Michael  G  Whitaker,  Asst  (^neral 
Counsel,  Reg  &  Intl  Affairs,  Trans 
Worid  Airiines,  Suite  520.  808  17th 
Street  NW,  Washington  DC  20006 

Frank  Cotter,  Asst  General  Counsel, 
USAIR  Inc.  Crystal  Park  Four,  2345 
Crystal  Drive,  Arlington  VA  22227 

MarLS  Kahan,  Counsel  for  Renown 
Aviation  Inc,  Galland  Kharasch 
Morse  &,  1054  31st  Street. 
Washington  DC  20007-4492 

Dennis  N  Barnes,  Counsel  for  Sun 
Country  Airjines,  Morgan  Lewis 
Bockius,  1800  M  Street  NW.  #600N, 
Washington  DC  20036 

Joel  Stephen  Burton,  Counsel  for  United 
Air  Lines  Inc,  Ginsburg  Feldman  & 
Bress,  Suite  800,  1250  Connecticut 
AveNW,  Washington  DC  20036 

Vance  Fort,  Senior  VP-Govt/Legal, 
World  Airways  Inc,  13873  Park 
Center  Rd,  Hemdon  VA  22071 

IFR  Dor.  94-18267  Filed  7-26-94;  8:45  am) 
BILLING  CODE  4910-62-P 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Barbour  County,  AL 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highwav  project 
in  Barbour  County,  Alabama 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
Suite  200,  Montgomery,  Alabama 
36117-2018,  Telephone  (205)  223-7370. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Alabama  Department  of  Transportation, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  a  segment  of  U.S.  Highway  431 
in  Barbour  County,  Alabama.  The  ' 
purpose  of  the  proposed  project  is  to 
provide  a  safe,  efficient,  cost-effective, 
muhi-lane  facility,  capable  of  handling 
existing  and  future  traffic  demands.  The 
EIS  will  evaluate  the  realigning  of  a 
portion  of  U.S.  431  to  function  as  a 
bypass  around  the  City  of  Eufaula, 
Alabama.  The  proposed  project  will 
begin  on  U.S.  Highway  431.  south  of  the 
City  of  Eufaula  near  Cheneghatchee 
Creek. 

The  route  will  extend  to  the  northeast, 
passing  around  the  City,  and 
terminating  with  the  intersection  of  U.S. 
431  near  Hoboken.  The  length  of  the 


proposal  is  approximately  6.4 
kilometers  (4  miles).  Alternatives  under 
consideration  include:  (1)  alternate 
route  locations.  (2)  taking  no  action,  and 
(3)  postponing  the  action. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  this 
proposal.  A  public  involvement  meeting 
and  a  publichearing  will  be  held  in  the 
City  of  Eufaula.  Public  notice  will  be 
given  of  the  time  and  the  place  of  the 
meeting  and  hearing.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistant  e 
Program  Number  20  205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  acliviiies  apply  to  this 
program) 

Issued  on:  July  19, 1994. 

Joe  D.  Wilkerson, 

Division  A  dwinislraior  \tontgoir,er\. 
Alabama. 

IFR  Doc.  94-18300  Filed  7-26-94;  8.43  ami 
BILLING  COOE  4910-22-M 


Environmental  Impact  Statement:  Lee 
County,  etal;  Alabama 

AGENCY:  Federal  Highway 
Administration  (FHWA),' DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  fcrra  proposed  highway  project 
in  Lee,  Macon,  and  Russel  Counties, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
Joe  D.  Wilkerson,  Division 
Administrator.  Federal  Highway 
Administration,  500  Eastern  Boulevard. 
Suite  200,  Montgomery,  Alabama 
36117-2018,  Telephone  (205)  223-7370. 
SUPPLEMENTARY  INFORMATION:  The 
FHW,^,  in  cooperation  with  the 
Alabama  Department  of  Transportalion. 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  a  segment  of  U.S.  Highway  80 
in  Lee.  Macon,  and  Russell  Counties. 
Alabama.  The  proposed  project  begins 
at  Interstate  Highway  85  (1-85)  and 
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Maritime  Admtntstr^tion 
[Docket  P-OOS} 

Waterman  Steainsh  p  Corporation 

^4otice  of  Request  for  Secretarial 
Directive  to  the  Department  of 
Agricufture  Concerning  the  Ocean 
Transportation  <A  Ti|le  R  Preference 
Cargoes 


By  letter  dated  {ui 
accompanying  brief. 
Steamship  Corporal 
requests  that  the  Se< 
Transportation  (Sec 


1.1994. and 
aterman 
(Waterman) 
•y  of 
itary)  require  the 


Department  of  Agriculture  (Agriculture) 


to  comply  with  the  Maritime 
Administration's  June  16.  1986. 
Prioritization  letter  require  the 
allocation  of  preference  cargoes  by 
destination;  and  require  the  elimination 
of  bidding-procedures  which  compel 
U.S.-flag  dry  cargo  liner  vessels  to  bid 
against  foreign  competitors  and/or  non- 
liner  U.S.-flag  vessels  for  the  carriage  of 
preference  cargoes  generated  by  the  Pub. 
L.  480  program,  7  U.S.C.  1721  et  seq.. 
Title  II  of  the  Agricuhural  Trade 
Development  and  Assistance  Act  of 
1954.  (Pub.  L.  480). 

VVaternan  alleges  that  Agriculture  is 
improperly  administering  its  cargo 
preference  program  in  three  critically 
important  respects,  thereby  impeding 
Waterman's  participation  in  the  cargo 
preference  program. 

(1)  Waterman  alleges  that  Agriculture 
.  is  violating  the  Maritime 

Administration's  "prioritization  rule" 
i.ssued  June  16.  1986.  in  that  Agriculture 
is  allocating  preference  cargo  to  ports 
where  all  U.S.-flag  service  is  not 
available  and  is  then  fixing  the  cargo  on 
mixed  service,  i.e.  U.S.-nag  vessels  with 
foreign-flag  feeder  vessels. 

(2)  Waterman  aFFeges  that  Agriculture 
is  violating  the  Cargo  Preference  Act  of 
1954,  as  amended,  46  App.  U.S.C  1241. 
(the  1954  Act)  by  failing  to  administer 
its  Pub.  L.  480  program  in  such  manner 
as  to  insure  fair  and  reasonable 
participation  of  U.S.-flag  vessels  by 
geographic  destination  areas. 

(3)  Waterman  alleges  that  Agriculture 
is  violating  the  1954  Act  through 
bidding  procedures  which  require  U.S.- 
flag  dry  cargo  liner  vessels  to  bid  against 
foreign-flag  and/or  noD-liner  U.S.-Dag 
vessels  for  preference  cargoes  which 
should  be  reserved  for  U.S.-flag  liner 
vessels. 

This  request  may  be  inspected  in  the 
Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration,  Room  7300,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  oa 
August  17.  1994.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  request,  as  filed  or  as 
may  be  amended. 

By  Order  of  the  Maritime  Administrator. 


Dated:  )uly  2T.  1994. 
Joel  C.  Richanf. 

Actinyi  Secretary,  Maritime  Administrtition. 
jFR  Doc.  94-18268  Filed  7-26-4;  8:45  ami 

BILLING  CODE  4810-81-P 


Research  and  Special  Programs 
Administration 

Intemationat  StarxJards  on  ttie 
Transport  of  Radioactive  Materials; 
Public  Meeting 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA).  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SliMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  discuss 
issues  to  be  considered  at  the 
International  Atomic  Energy  Agency 
(IAEA)  Technical  Committee  Meeting 
(TCM)  to  be  held  August  29-September 
2.  1994.  A  TCM  is  a  meeting  of  experts 
from  member  nations  assembled  to 
address  the  technical  aspects  of  a 
particular  proposal. 
DATES:  August  23,  1994  at  9:30  a.m. 
ADDRESSES:  Room  6244.  Nassif 
Building.  400  Seventh  Street  SW.'. 
Washington.  DC  20590. 
FOR  FURTH€R  INFOR»«ATION  CONTACT: 
Rick  Boyle,  Radioactive  Materials 
Branch.  Office  of  Hazardous  Materials 
Transportation.  Department  of 
Transportation.  Washington.  DC  20590; 
(202) 366-4545. 

SUPPLEMENTARY  INfORMATtON:  This 
meeting  will  be  held  to  discuss 
proposed  regulations  governing  the  air 
transport  of  radioactive  material  in  large 
quantities  or  with  high  activity.  The 
IAEA  meeting  will  be  held  in  Vienna. 
Austria,  August  29-September  2, 1994 
Topics  to  be  covered  include: 

1.  A  review  of  the  IAEA  Technical 
Document  on  "The  Air  Transport  of 
Radioactive  Material  In  Large  Quantities 
Or  With  High  Activities"  and  the 
regulations  it  proposes. 

2.  A  review  of  how  proposed 
regulations  should  be  applied  to 
nondispersable  form  materials,  low 
specific  activity  materials,  surface 
contaminated  objects. 

3.  A  review  of  proposed  conveyance 
limits  and  post-accident  radiation  limits 
for  Type  C  packages. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents:  Copies  of  documents 
relating  to  the  issues  to  be  covered  at  the 
TCM  discussing  the  air  transport  of 
radioactive  material  in  large  quantities 
or  with  high  activity  may  be  obtained 
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from  RSPA.  Documents  may  be  ordered 
by  contacting  RSPA's  Dockets  Unit 
(202-366-4453).  For  more  information 
on  the  use  of  the  HMIX  system,  contact 
the  HMIX  information  center;  1-800- 
PLANFOR  (752-6367);  in  Illinois.  1- 
800-367-9592;  Monday  through  Friday. 
8:30  a.m.  to  5:00  p.m.  Central  time. 

Issued  in  Washington.  DC.  on  July  20. 
1994. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  94-18269  Filed  7-26-94;  8:45  am] 

BILUNG  COOE  4910-S(Mil 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Public  Meeting  on  Customs  "MOD 
ACT" 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
scheduling  of  a  final  public  meeting  in 
Washington.  DC.  on  portions  of  the 
Customs  "Mod  Act."  The  purpose  of 
this  meeting  is  to  (1)  give  Customs 
managers  an  opportunity  to  share 
revised  implementation  proposals 
relating  to  carrier  manifest  requirements 
and  entry  and  clearance  procedures,  and 
(2)  give  participants  an  opportunity  to 
ask  questions,  make  suggestions,  and 
provide  the  Customs  Service  with 
informal  input  relative  to  implementing 
the  Customs  Modernization  provisions 
of  the  North  American  Free  Trade 
Agreement  Implementation  Act.  To 
control  attendance,  those  planning  to 
attend  are  requested  to  notify  Customs 
in  advance. 


DATES:  The  meeting  is  scheduled  on 
August  26. 1994,  from  8:30  a.m.  to  5:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Renaissance  Hotel,  999  9th  Street. 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Rutter,  Office  of  Inspection  and 
Control.  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW..  Washington, 
DC  20229.  Phone:  (202)  927-0510:  FAX: 
(202)  927-1356. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  «.  1993,  the  President 
signed  the  North  American  Free  Trade 
Agreement  Implementation  Act.  The 
Customs  modernization  portion  of  this 
Act  (Title  VI  of  Public  Law  103-182, 
107  Stat.  2057.  codified  at  19  U.S.C. 
3301  note),  popularly  known  as  the 
Customs  Modernization  Act  or  "Mod 
Act,"  became  effective  when  it  was 
signed.  In  order  to  share  "straw  man  ' 
implementation  proposals  specific  to 
carrier  manifest  requirements  and  entry 
and  clearance  procedures,  remote  filing, 
and  general  order  procedures,  and  to 
invite  informal  dialogue  relative  to 
implementation  plans  and  issues,  the 
Office  of  Inspection  and  Control 
conducted  a  series  of  public  meetings 
throughout  the  country.  These  meetings 
were  announced  in  other  Federal 
Register  notices,  e.g.,  59  FR  15498, 
dated  April  1,  1994.  and  59  FR  27306, 
dated  May  26,  1994.  Comments  and 
suggestions  received  on  the  "straw 
man"  proposals  have  been  reviewed, 
analyzed,  and.  in  some  cases, 
incorporated  into  the  revised  proposals 
that  will  be  presented  at  a  final  public 
meeting  scheduled  to  be  held  on  August 
26,  1994,  in  Washington.  DC.  at  the 


Renaissance  Hotel,  located  at  999  9th 
Street.  NW..  from  8:30  a.m.  to  5:00  p  m. 

The  meeting  will  begin  with  a  general 
briefing  covering  the  Office  of 
Inspection  and  Control's  progress  to 
date,  including  a  review  of  the 
discussions  from  previous  public 
meetings  and  future  plans  to  implement 
"Mod  Act"  provisions.  Following  this 
general  briefing,  staff  members  from  the 
Office  of  Inspection  and  Control  will 
present  revised  proposals  concerning 
vessels,  air.  truck  and  rail,  general 
orders,  and  remote  entry  filing  (for 
release  purposes).  Among  the  topics  to 
be  discussed  at  this  session  will  be: 
carrier  manifest  requirements,  electronic 
transmission  of  data,  carrier  entry  and 
clearance  procedures,  and  carrier 
liability  issues.  Presentations  on  the 
status  of  the  In-bond  Task  Force  and  the 
Automated  Export  System  Development 
Team  will  be  provided  by  members  of 
those  teams.  Participants  will  be  given 
ample  opportunity  to  ask  questions  and 
provide  suggestions.  In  addition,  the 
Director  of  the  "Mod  Act"  Task  Force 
will  report  on  the  present  status  of 
implementing  provisions  of  the  'Mod 
Act." 

Persons  planning  to  attend  are 
requested  to  pre-register  by  FAX  at  (202) 
927-1356.  Individuals  not  having  access 
to  facsimile  equipment  may  pre-register 
by  telephoning  the  Office  of  Cargo 
Enforcement  and  Facilitation  at  (202) 
927-0510. 

Attendees  are  encouraged  to  arrive 
approximately  15  minutes  in  advance  of 
the  meeting. 

•   Dated:  July  22.  1994. 
Harvey  B.  Fox. 

Director.  Office  of  Hegulations  and  Pulings. 
IFR  Doc.  94-18244  FiU-d  7-26-94:  8  45  .im| 
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BOARD  OF  eOVEIWOf^  Of  TX  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:0(|  a.ra..  Monday. 
August  1.1994. 

riccl 


PL>CE:  Marriner  S 
Reserve  Board  Building 
entrance  between  2(Jth 
N.W..  Washington 

STATUS;  Closed. 


MATTERS  TO  BE  CONStDCRED: 

t.  Federal  Resene  Bknk  and  Branch 
director  appointments. 

2.  Proposed  acquisiti  on  of  computer 
equipment  within  the  federal  Reserve 
System. 

3.  Proposals  regardirfc  two  Federal  Reserve 
Bank  renovation  proje(  ts 
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Dated:  )uly  22,  1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

jFR  Doc.  94-18328  Filed  7-22-94;  4:58  pm] 

BILUNC  CODE  6210-01-P 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Audit  and 
Appropriations  Committee  Meeting 
Notice 

TIME  AND  DATE:  The  Legal  Services 
Corjjoration  Board  of  Directors  Audit 
and  Appropriations  Committee  wilJ 
meet  on  August  5-6, 1994.  The  meeting 
will  commence  at  1:00  p.m.  on  August 
5. 1994.  and  at  9:00  a.m.  on  August  6, 
1994. 

PLACE:  The  Fairmont  Hotel.  123 
Baronne,  BAYOU  HI  Room.  New 
Orleans,  LA  70140,  (504)  529-7111. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
Open  S«ssi«n 

1 .  Approval  of  Agenda. 

2.  Approval  of  NCnutes  of  July  15, 1994 
Meeting. 

a.  Open  Session. 

b.  Closed  Session. 

3.  Presentation  of  June  30, 1994  Expenses 
with  Administrative  Expenses  Allocated  to 
each  Cost  Center. 

4.  Consideration  and  Review  of  Expense 
Projections  for  the  period  of  July  1, 1994 
through  September  30. 1994. 

a.  Consideration  of  Recommended  COB 
Modifications. 

b.  Consideration  of  Recommended  COB 
Internal  Budgetary  Adjustments. 

5.  Discussion  of  the  Management  and 
Administration  Budget  for  Fiscal  Year  1995. 

6.  Consideration  of  and  Possible  Action  on 
the  Fiscal  Year  1996  Budget  Mark. 
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7.  Report  on  the  Revenue  Audit  Conducted 
By  the  Office  of  the  Inspector  General. 

CONTACT  PERSON  FOR  IMFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  availaWe  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-^800. 

Date  issued:  luly  25, 1994. 
Patricia  D,  Batie, 

Corporate  Secretary. 

IFR  Doc.  94-18471  Filed  7-25-94:  3:58  pm] 

BILLING  CODE  70S»-0t-M 


NATIONAL  LABOR  RELATIONS  BOARD 
TIME  AND  DATE:  10:00  a.m..  Thursday. 
August  4, 1994. 

PLACE:  Board  ConJerence  Room. 
Eleventli  Floor.  1099  Fourteenth  St., 
N.W.,  Washington,  D.C.  20570. 
STATUS:  Open  to  public  observation. 

MATTERS  TO  BE  CONSJOERED:  Mail 
Ballots, 

CONTACT  PERSON  FOR  MORE  INFORMATIOJ*: 
John  C.  Truesdale,  Executive  Secretary. 
National  l.abor  Relations  Board, 
Washington.  D.C.  2O570.  Telephone: 
(202) 273-1940. 

Dated,  Washington,  D.C,  July  2S,  1994. 
By  direction  of  the  Board:         /^""^ 
John  C.  Traesdale,.  \ 

Executive  Secretary,  ^tional  Labor  Relations 
Board. 
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Regulatory  Flexibility  Act  of  1980.  This 
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Paperwork  Reduction  Act 
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Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
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revised  as  follows: 

PART  51 6— LITIGATION 

Subpart  A — General 

Sec. 

§516.1  Purpose. 

§516.2  References. 

§516.3  Explanation  of  abbreviations  and 

terms. 

§516.4  Responsibilities. 

§  516.5  Restriction  on  contact  with  DOJ. 

§  516.6  Appearance  as  counsel. 

§516.7  Mailing  addresses. 

Subpart  B — Service  of  Process 

§516.8    General. 

§  516.9    Service  of  criminal  process  within 

the  United  States. 
§  516.10    Service  of  civil  process  within  the 

United  States. 
§  516.11    Service  of  criminal  process  outside 

the  United  States. 
§516.12    Service  of  civil  process  outside  the 

United  States. 
§  516.13    Assistance  in  serving  process 

overseas. 
§516.14    Service  of  process  on  DA  or 

Secretary  of  Army. 

Subpart  C — Reporting  Legal  Proceedings  to 
HQDA 

§516.15    General. 

§516.16    Individual  and  supervisory 

responsibilities  upon  commencement  of 

legal  proceedings. 
§516.17    SJA  or  legal  adviser 

responsibilities. 
§  516.18    Litigation  alleging  individual 

liability. 
§516.19    Injunctive  relief. 
§516.20    Habeas  corpus. 
§  516.21     Litigation  against  government 

contractors. 
§516.22    Miscellaneous'reporting 

requirements. 
§  516.23    Litigation  reports. 
§516.24    Preservation  of  evidence. 
§516.25    DA  Form  4. 
§516.26    Unsworn  declarations  under 

penalty  of  perjury. 

Subpart  D — Individual  Liability 

§516.27    Scope. 

§516.28     Policy. 

§  516.29    Federal  statutes  and  regulations. 

§516.30    Procedures  for  obtaining 

certification  and  DOJ  representation. 
§516.31     Private  counsel  at  government 

expense. 


§  516.32    Requests  for  indemnification. 

Subpart  E— Legal  Proceedings  Initiated  by 
the  United  States  Medical  Care  and 
Property  Claims 

§516.33    General. 

§  516.34    Referral  of  medical  care  and 

property  claims  for  litigation. 
§  516.35    Preparation  of  claims  for  litigatjon. 

Assertion  of  Other  Claims 

§516.36    Referral  to  Litigation  Division. 
§516.37    Proceedings  to  repossess 

government  real  property  or  quarters  or 

to  collect  delinquent  rent. 

Subpart  F— Environmental  Litigation 

§516.38    Scope. 

§  516.39    Duties  and  procedures. 

Subpart  G— Release  of  Information  and 
Appearance  of  Witness  Scope 

§516.40    General. 

§516.41    Policy. 

§  516.42    Reference  to  HQDA. 

Release  of  Records  in  Connection  with 
litigation 

§  516.43    Release  of  Army  and  other  agency 

records. 
§516.44    Determination  of  release 

authorization. 
§  516.45    Records  determined  to  be 

releasable. 
§  516.46    Records  determined  not  to  be 

releasable. 

DA  Personnel  as  Witnesses  in  Private 
Litigation 

§  516.47    Response  to  subpoenas,  orders,  or 

requests  for  witnesses. 
§516.48    Official  information. 
§516.49    Expert  witnesses. 
§516.50    Interference  with  mission. 

Litigation  in  Which  the  United  States  Has  an 
Interest 

§  516.51     Response  to  subpoenas,  orders,  or 

requests  for  witnesses. 
§516.52     Expert  witnesses. 
§516.53     News  media  and  other  inquiries. 

Status,  Travel,  and  Expenses  of  Witnesses 

§  516.54    Witnesses  for  the  United  States. 
§  516.55    Witnesses  for  a  state  or  private 

litigant. 
§  516.56    Witnesses  before  foreign  tribunals. 

Subpart  H — Remedies  in  Procurement 
Fraud  and  Corruption 

§516.57     Purpose. 

§516.58    Policies. 

§  516.59    Duties  and  procedures. 

§  516.60    Procurement  fraud  and 

irregularities  programs  at  MACOMs. 
§516.61     Reporting  requirements. 
§  516.62     PFD  and  HQ  USACIDC 

coordination. 
§516.63    Coordination  with  DOJ. 
§  516.64    Comprehensive  remedies  plan. 
§  516.65    Litigation  reports  in  civil  recovery 

cases. 
§  516.66    Administrative  and  contractual 

actions. 
§  516.67    Overseas  cases  of  fraud  or 

corruption. 


Federal  Register  /  Vol.  59.  No.  143  /  Wednesday.  July  27.  1994  /  Rules  and  Regulations       38237 


§  516  68    Program  Fraud  Civil  Remedies  Act 
(PFCRA). 

Subpart  t— Cooperation  With  the  Office  of 
Special  Counsel 

§516.69  Introduction. 

§516.70  Policy. 

§516.71  Duties. 

§516.72  Procedures. 

§516.73  Assistance  from  HQDA. 

Subpart  J — Soldiers  Summoned  to  serve  on 
State  and  Local  Juries 

§516.74    General. 

§516.75.   Policy. 

§516.76    Exemption  determination 
authority. 

§  5^6.77    Procedures  for  exemption. 

§  516  78    Status,  fees,  and  expenses. 

Appendix  A  to  Part  516 — References. 

Appendix  B  to  Part  516— Mailing  Addresses. 

Appendix  C  to  Part  516— Department  of 
Defense  Directive  5405.2.  Release  Of 
Official  Information  in  Litigation  and 
Testimony  by  DQD  Personnel  as 
Witnesses. 

Appendix  D  to  Part  516^Department  of 
Defen.se  Directive  7050.5,  Coordination 
of  Remedies  for  Fraud  and  Corruption 
Related  to  Procurement  Activities. 

Appendix  E  to  Part  516— Department  of 
Defense  Directive  5505.5, 
Implementation  of  the  Program  Fraud 
Civil  Remedies  .Act. 

Appendix  F  to  part  516 — Glossary. 

Appendix  G  to  Part  516 — Figures. 

Authority:  5  U.S.C.  552:  10  U.S.C.  218, 
1037,  1089,  1552,  15S3.  2036:  18  U.S.C.  219. 
3401;  28  US  C.  50,  513.  515,  543;  31  U.S.C. 
3729  and  41  U  S  C.  51;  42  U.S.C.  290,  2651: 
43  use.  066 

Subpart  A— General 

§516.1    Purpose. 

(a)  This  part  prescribes  policies  and 
procedures  for  the  following: 

(1)  Defensive  and  affirmative  litigation 
in  Federal  and  state  civilian  courts 
where  the  Army  or  DOD  has  an  interest 
in  the  matter. 

(2)  Proceedings  before  Federal  or  state 
administrative  bodies,  such  as  utility 
rate  commissions. 

(3)  Release  of  official  information  and 
testimony  by  DA  personnel  with  regard 
to  litigation. 

(4)  Remedies  for  procurement  fraud 
and  corruption. 

(5)  Environmental  civil  litigation  and 
administrative  proceedings. 

(6)  Proceedings  before  the  Office  of 
Special  Counsel. 

(b)  This  regulation  does  not  apply  to 
DA  or  DOD  proceedings  such  as  courts- 
martial  or  administrative  boards. 

§516.2    References. 

Applicable  publications  and  forms  are 
listed  in  Appendix  A  to  this  part. 


§  516.4    Explanation  of  abbreviations  and 
terms. 

(a)  The  Glossary  contains 
explanations  of  abbreviations  and  terms. 

(b)  The  masculine  gender  has  been 
used  throughout  this  regulation  for 

-  simplicity  and  consistency.  Any 
reference  to  the  masculine  gender  is 
intended  to  include  women.   - 

§516.4    Responsibilities. 

(a)  United  States  Department  of 
Justice  (DOJ).  DOJ  will  defend  litigation 
in  domestic  and  foreign  courts,  against 
the  United  States,  its  agencies  and 
instrumentalities,  and  employees  whose 
official  conduct  is  involved.  The  various 
U.S.  Attorney  Offices,  under  the 
oversight  of  the  Attorney  General,  will 
conduct  much  of  the  representation. 

(b)  The  Judge  Advocate  General 
(TJAG).  Subject  to  the  ultimate  control 
of  litigation  by  DOJ  (including  the 
various  U.S.  Attorney  Offices),  and  to 
the  general  oversight  of  litigation  by  the 
Army  General  Counsel.  TJAG  is 
responsible  for  litigation  in  which  the 
Army  has  an  interest.  Only  TJAG  (or 
Chief,  Litigation  Division)  will 
communicate  to  DOJ  the  Army's 
position  with  regard  to  settlement  of  a 
case. 

(c)  Assistant  Judge  Advocate  General 
For  Civil  Law  and  Litigation  (AJAC-CL). 
Responsible  to  TJAG  for  litigation 
issues;  supervises  Chief.  Litigation 
Division. 

(d)  Chief.  Litigation  Division.  Reports 
to  AJAG-CL  and  is  responsible  for  the 
following: 

(1)  Supervising  litigation  in  which  the 
Army  has  an  interest. 

(2)  Acting  forTJAG  and  Secretary  of 
the  Army  on  litigation  issues,  including 
the  authority  to  settle  or  compromise 
cases,  subject  to  the  supervision  of  TJAG 
and  AJAG-CL. 

(3)  Delegating  cases  if  appropriate. 

(4)  Serving  as  primary  contact  with 
DOJ  on  litigation. 

(5)  Accepting  service  of  process  for 
DA  and  for  the  Secretary  of  the  Army  in 
his  official  capacity.  See  32  CFR 
§257.5). 

(e)  Special  Assistant  U.S.  Attorneys 
(SAUSAs)  and  DOJ  Special  Attorneys. 
Army  judge  advocates  and  civilian 
attorneys,  when  appointed  as  SAUSAs 
under  28  U.S.C.  543.  will  represent  the 
Army's  interests  in  either  criminal  or 
civil  matters  in  Federal  court  under  the 
following  circumstances: 

(1)  Felony  and  misdemeanor 
prosecutions  in  Federal  court.  Army 
attorneys,  at  the  installation  level,  after 
being  duly  appointed  (See  AR  27-10). 
will  prosecute  cases,  in  which  the  Army 
has  an  interest,  in  Federal  court.  Army 
attorneys  who  prosecute  criminal  cases 


will  not  represent  the  United  States  in 
civil  litigation  without  authorization 
from  Chief.  Litigation  Division. 

(2)  SAUSAs  for  civil  litigation.  By 
assignment  of  TJAG  and  upon  the 
approval  of  the  U.S.  Attorney,  (udge 
Advocates  will  serve  within  a  U.S. 
Attorney's  office  to  represent  the 
government  in  litigation  in  which  the 
Army  or  DOD  has  an  interest.  These 
Judge  Advocates  have  the  same  general 
authority  and  responsibility  as  an 
Assistant  U.S.  Attorney. 

(3)  Special  Attorneys  assigned  to  DOJ 
By  assignment  of  TJAG  and  with  the 
concurrence  of  the  appropriate  DOJ 
official.  Judge  Advocates  will  work  as 
Special  Attorneys  for  DOJ.  Special 
Attorneys  are  authorized  to  represent 
the  United  States  in  civil  litigation  in 
which  the  Army  or  DOD  has  an  interest. 

(f)  Attorneys  at  Army  activities  or 
commands.  SJAs  or  legal  advisers,  or 
attorneys  assigned  to  them,  will 
represent  the  United  States  in  litigation 
only  if  authorized  by  this  regulation  or 
delegated  authority  in  individual  cases 
by  the  Chief.  Litigation  Division. 

(g)  Commander.  U.S.  Army  Claims 
Service  (USARCS).  The  Commander. 
USARCS.  and  USARCS  attorneys, 
subject  to  AR  27-20.  Chapter  4.  will 
maintain  direct  liaison  with  DOJ  in 
regard  to  administrative  settlement  of 
claims  under  the  Federal  Tort  Claims 
Act. 

(h)  Chief,  Contract  Law  Division. 
OTJAG.  The  Chief.  Contract  Law 
Division,  attorneys  assigned  to  the 
Contract  Law  Division,  and  other 
attorneys  designated  by  the  Chief. 
Contract  Law  Division,  in  litigation 
involving  tcixation,  will  represent  DA  in 
negotiation,  administrative  proceedings, 
and  litigation,  and  maintain  liaison  with 
DOJ  and  other  governmental  authorities. 

(i)  Legal  Representatives  of  the  Chief 
of  Engineers.  The  Office  of  Chief 
Counsel,  attorneys  assigned  thereto,  and 
other  attorneys  designated  by  the  Chief 
Counsel  will  maintain  direct  liaison 
with  DOJ  in  litigation  and 
administrative  proceedings  arijmg  fiom 
the  navigation,  civil  works.  Clean  Water 
Act  404  permit  authority,  environmental 
response  activities,  and  real  property 
functions  of  the  LI.S.  Army  Corps  of 
Engineers. 

(j)  Chief  Trial  Attorney,  Contract 
Appeals  Division.  U&ALSA.  The  Chief 
Trial  Attorney,  attorneys  assigned  to  the 
Contract  Appeals  Division,  and 
attorneys  designated  by  the  Chief  Trial 
Attorney  will  represent  the  government 
before  the  Armed  Services  Board  of 
Contract  Appeals  and  the  General 
Services  Board  of  Contract  Appeals. 
They  will  maintain  direct  liaison  with 
DOJ  concerning  appeals  from  ASBCA 
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and  GSBCA  decisic  r»s.  The  Chief  Trial 
Attorney  has  desigi  ated  COE  attorneys 
to  act  as  trial  attom  jys  in  connection 
with  COE  contract  iippeals. 

(k)  Chief,  Regulat  jry  Law  Office. 
USALSA.  The  Chie  ,  Regulatory  Law 
Office,  attorneys  as:  igned  to  the 
Regulatory  Law  Off  ce,  and  other 
attorneys  designate  i  by  the  Chief,  will 
represent  DA  consu  mer  interests  in 
regulatory  matters  1  efore  state  and 
Federal  administrat  ive  agencies  and 
commissions,  incluiingbut  not  limited 
to  proceedings  invc  Iving  rates  and 
conditions  for  the  p  urchase  of  services 
for  communication!  (except  long- 
distance telephone] ,  transportation,  and 
utilities  (gas,  electri  c,  water  and  sewer). 
They  will  maintain  direct  liaison  with 
DOJ  for  communica  tions,  transportation, 
and  utihties  litigatiim. 

(1)  Chief,  Intellect  Lial  Property  Law 
Division,  USALSA.  The  Chief, 
Intellectual  Propert  i  Law  Division,  and 
the  attorneys  assign  jd  thereto  will 
represent  DA  in  ma  ters  pertaining  to 
patents,  copyrights,  and  trademarks. 
They  will  maintain  direct  liaison  with 
DOJ  concerning  int(  Uectual  property 
issues. 

(m)  Chief,  Labor  <  nd  Employment 
Law  Office.  OTJAG.  The  Chief.  Labor 
and  Employment  L<  w  Office,  attorneys 
assigned  thereto,  an  d  attorneys 
identified  as  labor  c  ounselors  will 
represent  DA  in  ma  ters  pertaining  to 
labor  relations,  civi  ian  personnel,  and 
Federal  labor  standi  rds  enforcement 
before  the  following :  Federal  Labor 
Relations  Authority  Merit  Systems 
Protection  Board;  Ei  |ual  Employment 
Opportunity  Comm  ssion;  Department 
of  Labor;  National  Labor  Relations 
Board;  and,  state  w(  rkmen's 
compensation  comr  lissions.  In  the 
event  any  individual  mentioned  in  this 
subparagraph  intenis  to  make  a 
recommendation  to  DOJ  concerning  an 
appeal  of  any  case  t )  a  U.S.  Court  of 
Appeals,  such  recor  imendation  will 
first  be  coordinated  with  Litigation 
Division. 

(n)  Chief,  Procure  ment  Fraud 
Division.  USALSA.  The  Chief, 
Procurement  Fraud  Division,  attorneys 
assigned  thereto,  an  J  other  attorneys 
designated  by  the  C  lief  will  represent 
DA  in  all  procurem(  nt  fraud  and 
corruption  matters  I  efore  the  Army 
suspension  and  deb  irment  authority 
and  before  any  civil  fraud  recovery 
administrative  body  They  will  maintain 
liaison  and  coordin.  te  remedies  with 
DOJ  and  other  agen<  ies  in  matters  of 
procurement  fraud  i  nd  corruption. 

(o)  Chief.  Environ  nental  Lav/ 
Division,  USALSA.  The  Chief, 
Environmental  Law  Division,  attorneys 
assigned  thereto,  an  i  other  attorneys 


designated  by  the  Chief,  ELD,  will 
maintain  direct  liaison  with  DOJ  in  all 
environmental  and  natural  resources 
civil  litigation  and  administrative 
proceedings  involving  missions  and 
functions  of  DA.  its  major  and 
subordinate  commands,  installations 
presently  or  prfeviously  managed  by  DA, 
and  other  sites  or  issues  in  which  DA 
has  a  substantial  interest,  except  as 
otherwise  specifically  provided  in  this 
regulation. 

(p)  Chief,  Criminal  Law  Division. 
OTJAG.  The  Chief,  Criminal  Law 
Division,  will  have  general  oversight  of 
felony  and  magistrate  court 
prosecutions  conducted  by  Army 
lawyers  acting  as  Special  Assistant  U.S. 
Attorneys.  (See  subpart  G  of  this  part). 
The  Chief  will  coordinate  with  DOJ  and 
other  governmental  agencies  concerning 
the  overall  conduct  of  these 
prosecutions. 

§  365.5    Restriction  on  contact  with  OOJ. 

(a)  General  rule.  Except  as  authorized 
by  TJAG,  the  General  Counsel,  the  Chief 
of  Litigation  Division,  or  this  regulation, 
no  Army  personnel  will  confer  or 
correspond  with  DOJ  concerning  legal 
proceedings  in  which  the  Army  has  an 
interest. 

(b)  Exceptions.  This  prohibition  does 
not  preclude  contact  with  DOJ  required 
by  the  Memorandum  of  Understanding 
between  DOJ  and  DOD  relating  to  the 
investigation  and  prosecution  of  certain 
crimes.  (See  AR  27-10,  para  2-7).  In 
addition,  an  installation  SJA  or  legal 
adviser  is  expected  to  maintain  a 
working  relationship  with  the  U.S. 
Attorney  in  each  district  within  his 
geographical  area.  An  SJA  or  legal 
adviser  should  request  the  U.S.  Attorney 
to  advise  him  immediately  when 
litigation  involving  DA  or  its  personnel 
is  served  on  the  U.S.  Attorney. 

§  516.6    Appearance  as  counsel. 

(a)  General.  Military  personnel  on 
active  duty  and  DA  civilian  personnel 
will  not  appear  as  counsel  before  any 
civilian  court  or  in  any  preliminary 
proceeding,  for  example,  deposition,  in 
litigation  in  which  the  Army  has  an 
interest  without  the  prior  written 
approval  of  TJAG.  except  under  the 
following  conditions: 

(1)  The  appearance  is  authorized  by 
this  regulation. 

(2)  The  individual  is  a  party  to  the 
proceeding. 

(3)  The  appearance  is  authorized 
under  an  expanded  legal  assistance 
program  (See  AR  27-3). 

(4)  The  individual  is  a  judge  advocate 
assigned  or  detailed  by  TJAG  to  DOJ  to 
represent  the  United  States  in  civil  or 
criminal  cases,  for  example,  a  Special 


Assistant  U.S.  Attorney,  or  an  attorney 
assigned  to  Litigation  Division. 

(b)  Procedure.  All  requests  for 
appearance  as  counsel  will  be  made 
through  Litigation  Division  to  the 
Personnel,  Plans  and  Training  Office, 
OTJAG.  Requests  for  DA  military  or 
civilian  attorneys  to  appear  in  any 
civilian  court  or  proceeding  on  behalf  of 
a  soldier  who  is  also  facing  UCMJ  action 
will  be  delivered  to  the  SJA,  legal 
adviser,  or  Regional  Defense  Counsel,  as 
appropriate.  The  SJA  or  legal  adviser 
will  forward  the  request  to  Litigation 
Division  with  an  evaluation  of  the  case 
and  recommendation.  Regional  Defense 
Counsel  should  send  requests  for 
USATDS  counsel  to  Chief,  USATDS, 
who  will  forward  the  request  to 
Litigation  Division.  Privileged  or 
otherwise  sensitive  client  information 
should  only  be  submitted  through 
USATDS  channels. 

§516.7    Mailing  addresses. 

Mailing  addresses  for  organizations 
referenced  in  this  regulation  are  in 
Appendix  B  to  this  part. 

Subpart  B — Service  of  Process 

§516.8    General. 

(a)  Defined.  Process  is  a  legal 
document  that  compels  a  defendant  in 
an  action  to  appear  in  court  or  to 
comply  with  the  court's  demands,  for 
example,  in  a  civil  case  a  summons  or 
subpoena,  or  in  a  criminal  case,  a 
warrant  for  arrest,  indictment,  contempt 
order,  subpoena,  or  summons.  Service 
of  process  is  the  delivery  of  the 
document  to  a  defendant  to  notify  him 
of  a  claim  or  charge  against  him. 

(b)  Policy.  DA  personnel  will  follow 
the  guidance  of  this  chapter  when  civil 
officials  attempt  to  serve  civil  or 
criminal  process  on  individuals  on 
Federal  property.. 

(c)  Procedures.  Provost  marshals  shall 
ensure  that  installation  law  enforcement 
personnel  are  adequately  trained  to 
respond  to  situations  which  arise  with 
regard  to  service  of  civil  and  criminal 
process.  SJAs  or  legal  advisers  shall 
provide  guidance  to  law  enforcement 
personnel  in  these  matters. 

§  51 6.9    Service  of  criminal  process  within 
the  United  States. 

(a)  Surrender  of  personnel.  Guidance 
for  surrender  of  military  personnel  to 
civilian  law  enforcement  officials  is  in 
Chapter  7  of  AR  630-10  and  AR  190-9. 
Army  officials  will  cooperate  with 
civilian  law  enforcement  authorities 
who  seek  the  surrender  of  a  soldier  in 
connection  with  criminal  charges. 
Special  rules  apply  when  a  bail 
bondsman  or  other  surety  seeks  custody 
of  a  soldier. 


(b)  Requests  for  witnesses  or  evidence 
in  criminal  proceedings.  See  subpart  H 
to  this  part. 

§  516.10    Service  of  civil  process  within  the 
United  States. 

(a)  Policy.  DA  officials  will  not 
prevent  or  evade  the  service  or  process 
in  legal  actions  brought  against  the 
United  States  or  against  themselves  in 
their  official  capacities.  If  acceptance  of 
service  of  process  would  interfere  with 
the  performance  of  military  duties. 
Army  officials  may  designate  a 
representative  to  accept  service.  DA 
personnel  sued  in  their  individual 
capacity  should  seek  legal  counsel 
concerning  voluntary  acceptance  of 
process. 

(b)  Requests  for  witnesses  or  evidence 
in  civil  proceedings.  See  subpart  H  to 
this  part. 

(c)  Process  of  Federal  courts.  Subject 
to  reasonable  restrictions  imposed  by 
the  commander,  civil  officials  will  be 
permitted  to  serve  Federal  process.  (See 
Fed.  R.  Civ.  P.  4,  45). 

(d)  Process  of  state  courts. 

(1)  In  areas  of  exclusive  Federal 
jurisdiction  that  are  not  subject  to  the 
right  to  serve  state  process,  the 
commander  or  supervisor  will 
determine  whether  the  individual  to  be 
served  wishes  to  accept  service 
voluntarily.  A  JA  or  other  DA  attorney 
will  inform  the  individual  of  the  legal 
effect  of  voluntary  acceptance.  If  the 
individual  does  not  desire  to  accept 
service,  the  party  requesting  service  will 
be  notified  that  the  nature  of  the 
exclusive  Federal  jurisdiction  precludes 
service  by  state  authorities  on  the 
military  installation. 

(2)  On  Federal  property  where  the 
right  to  serve  process  is  reserved  by  or 
granted  to  the  state,  in  areas  of 
concurrent  jurisdiction,  or  where  the 
United  States  has  only  a  proprietary 
interest.  Army  officials  asked  to 
facilitate  service  of  process  will  initially 
proceed  as  provided  in  the  preceding 
.subparagraph.  If  the  individual  declines 
to  accept  service,  the  requesting  party 
will  be  allowed  to  serve  the  process  in 
accordance  with  applicable  state  law, 
subject  to  reasonable  restrictions 
imposed  by  the  commander. 

(e)  Process  of  foreign  courts.  A  U.S. 
District  Court  may  order  service  upon  a 
person  who  resides  in  the  judicial 
district  of  any  document  issued  in 
connection  with  a  proceeding  in  a 
foreign  or  international  tribunal.  (28 
U.S.C.  1696).  In  addition,  the  U.S.  State 
Department  has  the  power  to  receive  a 
letter  rogatory  issued  by  a  foreign  or 
international  tribunal,  to  transmit  it  to  a 
tribunal,  officer  or  agency  in  the  United 
States,  and  to  return  it  after  execution. 


(28  U.S.C.  1781).  Absent  a  treaty  or 
agreement  to  the  contrary,  these 
provisions  will  govern. 

(f)  Seizure  of  personal  property.  State 
and  Federal  courts  issue  orders  (for 
example,  writ  of  attachment) 
authorizing  a  levy  (seizure)  of  property 
to  secure  satisfaction  of  a  judgment.  DA 
personnel  will  comply  with  valid  state 
or  Federal  court  orders  commanding  or 
authorizing  the  seizure  of  private 
property  to  the  same  extent  that  state  or 
Federal  process  is  served. 

§  516.1 1    Service  of  criminal  process 
outside  the  United  States. 

Army  Regulation  630-10  and 
international  treaties,  such  as  status  of 
forces  agreements,  govern  the  service  of 
criminal  process  of  foreign  courts  and 
the  surrender  of  soldiers  to  foreign 
civilian  law  enforcement  officials. 

§  51 6. 1 2    Service  of  civil  process  outside 
the  United  States. 

(a)  Process  of  foreign  courts.  In  foreign 
countries  service  of  process  issued  by 
foreign  courts  will  be  made  under  the 
law  of  the  place  of  service,  as  modified 
by  status  of  forces  agreements,  treaties 
or  other  agreements.  In  foreign  areas 
under  exclusive  U.S.  jurisdiction, 
service  of  process  issued  by  foreign 
courts  will  be  made  under  the  law 
specified  by  appropriate  U.S.  authority. 

(b)  Process  of  Federal  courts.  Service 
of  process  on  U.S.  citizens  or  residents 
may  be  accomplished  under  the 
following  provisions:  The  Hague 
Convention,  reprinted  in  28  USCA 
Federal  Rules  of  Civil  Procedure, 
following  Rule  4;  Fed.  R.  Civ.  P.  4(i);  28 
use  1781  and  1783;  and,  the  rules  of 
the  Federal  court  concerned.  If  a  DA 
official  receives  a  request  to  serve 
Federal  process  on  a  person  overseas,  he 
will  determine  if  the  individual  wishes 
to  accept  service  voluntarily. 
Individuals  will  be  permitted  to  seek 
counsel.  If  the  person  will  not  accept 
service  voluntarily,  the  party  requesting 
service  will  be  notified  and  advised  to 
follow  procedures  prescribed  by  the  law 
of  the  foreign  country  concerned. 

(c)  Process  of  state  courts.  If  a  DA    • 
official  receives  a  request  to  serve  state 
court  process  on  a  person  overseas,  he 
will  determine  if  the  individual  wishes 
to  accept  service  voluntarily. 
Individuals  will  be  permitted  to  seek 
counsel.  If  the  person  will  not  accept 
service  volimtarily.  the  party  requesting 
service  will  be  notified  and  advised  to 
follow  procedures  prescribed  by  the  law 
of  the  foreign  country  concerned.  (See. 
for  example.  The  Hague  Convention, 
reprinted  in  28  USCA  Federal  Rules  of 
Civil  Procedure,  following  Rule  4). 


(d)  Suits  against  the  United  States.  DA 
personnel  served  with  foreign  civil 
process  will  notify  the  appropriate  SJA 
or  legal  adviser,  who  will  return  the 
document  to  the  issuing  authority 
explaining  the  lack  of  authority  to 
accept  service  for  the  United  States. 
Service  on  the  United  States  must  be 
made  upon  DOJ  through  established 
diplomatic  channels. 

§  516.13    Assistance  in  serving  process 
overseas. 

(a)  Europe.  For  information  and 
assistance  concerning  service  of  process 
of  persons  assigned  to  or  accompanying 
U.S.  Forces  in  Europe,  contact  the 
Foreign  Law  Branch,  International  Law 
Division,  Office  of  The  Judge  Advocate, 
Headquarters  U.S.  Army,  Europe,  and 
Seventh  Army,  Unit  29351,  (Heidelberg. 
Germany)  APO  AE  09014. 

(b)  Korea.  For  information  and 
assistance  concerning  service  of  process 
of  persons  assigned  to  or  accompanying 
U.S.  Forces  in  Korea,  contact  Staff  Judge 
Advocate,  US  Forces  Korea  (Seoul, 
Republic  of  Korea).  APO  AP  96205. 

(c)  Panama,  Central  and  South 
America.  For  information  and  assistance 
concerning  service  of  process  of  persons 
assigned  to  or  accompanying  forces  in 
the  U.S.  Ai.    '  Southern  Command, 
contact  Staff ,    Ige  Advocate.  HQ.  US 
Army  South,  Fort  Clayton,  Panama. 
APO  AA  34004-5000. 

§516.14    Service  of  process  on  DA  or 
Secretary  of  Army. 

The  Chief,  Litigation  Division,  shall 
accept  service  of  process  for  Department 
of  the  Army  or  for  the  Secretary  of  the 
Army  in  his  official  capacity. 

Subpart  C — Reporting  Legal 
Proceedings  to  HQDA 

§516.15    General. 

(a)  Legal  proceedings  requiring 
reporting.  Actions  must  be  taken  upon 
commencement  of  litigation  or 
administrative  proceedings  in  which  the 
United  States  has  an  interest.  Typically, 
the  Secret£iry  of  the  Army,  DA,  the 
United  States,  or  DA  personnel  are 
named  as  defendant  in  a  lawsuit  or  as 
respondent  in  an  administrative 
proceeding.  A  nonexclusive  listing  of 
cases  in  which  the  United  States  has  an 
interest  include  the  following: 

(1)  Suits  for  damages,  injunctive 
relief,  or  other  action  filed  against  the 
government  or  against  DA  personnel  in 
their  official  capacity. 

(2)  Suits  alleging  individual  liability 
arising  from  performance  of  official 
duties  by  DA  personnel. 

(3)  Actions  affecting  DA  operations  or 
activities  or  which  might  require  official 
action  by  DA  personnel. 
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(4)  Actions  arising  out  of  DA 
contracts,  subcontr^s,  or  purchase 
orders  wherein  the  gbvemment  might  be 
required  to  reimburs  s  a  contractor  for 
htigation  expenses. 

(5)  Bankruptcy  pn  ceedings  in  which 
the  United  States  or  ts  instrumentalities 
may  have  an  interest .  including 
bankruptcies  involvi  rag  government 
contractors. 

(b)  Command  and  igency 
responsibility.  Comr  landers  and 
supervisors  of  Army  units,  installations, 
or  organizations  will  ensiu«  reports 
required  by  this  sect  on  are  promptly 
submitted. 

tc)  Reports  to  HQE  A.  Reports  required 
by  this  regulation  wi  1  be  made 
telephonically  or  ma  led  to  the 
responsible  organize  ion  at  DA. 
Appendix  B  to  this  p  ut  contains 
mailing  addresses  fo  these  offices. 
Except  in  the  situati(  ns  described 
below,  reports  requii  sd  by  this  chapter 
will  be  made  to  Litig  ition  Division: 

(1)  Actual  or  poten  tial  litigation  (or 
administrative  infringement  claims) 
involving  patents,  co  ayrights,  or 
trademarks  will  be  ni  ade  to  Intellectual 
Property  Law  Divisit  n. 

12)  Reports  of  pent  ing  or  prospective 
litigation  involving  tiLxation  will  be 
made  to  Contract  La\  t  Division. 

(3)  Communicatioi  is.  transportation, 
and  utility  services  r  iports  will  be  made 
to  Regulatory  Law  O  fice. 

(4)  Reports  involvi  ig  environmental 
and  natural  resource  litigation  and 
administrative  proce  jdings  will  be 
made  to  Environmen  al  Law  Division. 

(5)  Potential  civil  r  jcovery  reports  in 
cases  of  procurcmeni  fraud  and 
corruption  will  be  m  ide  to  Procurement 
Fraud  Division. 

(6)  Reports  involvi  ig  the  felony 
prosecution  program  and  magistrate 
court  prosecutions  w  ill  be  made  to 
Criminal  Law  Divisic  n,  OTJAG. 

(7)  Cases  before  th^  i  Armed  Services 
Board  of  Contract  Ap  peals  and  the 
General  Services  Boa  d  of  Contract 
Appeals  will  be  madi !  to  Contract 
Appeali.  Division. 

(d)  Classified  infer  nation. 
Information  required  by  this  regulation 
will  be  submitted  in  in  unclassified 
form  if  possible.  If  dt  wngrading  or 
declassification  is  no ;  feasible,  the 
classified  material  sh  auld  be  separated 
from  the  repwrt  and  f  trwarded  under 
sepiarate  cover. 

(e)  Other  reporting  requirements. 
Reports  required  by  t  lis  chapter  are  in 
addition  to  and  do  n<  t  satisfy  any  other 
reporting  requiremeE  !,  such  as  the 
following:  notifying  t  le  FBI  of  offenses 
pursuant  to  AR  27-11 1;  submitting 
serious  incident  repo  rts  pursuant  to  AR 
190—40;  reporting  pncurement  fraud  or 


other  irregularities  per  Defense  Federal 
Acquisition  Regtilation  Supplement, 
section  209.406-3  (48  CFR  209.406-3); 
reporting  the  exercise  of  criminal 
jurisdiction  by  foreign  tribunals  over 
U.S.  personnel  pursuant  to  AR  27-50; 
or,  reporting  bankruptcies  per  AR  37- 
103. 

(0  Reports  control  exemption.  The 
reports  required  herein  are  exempt  from 
reports  control  under  AR  335-15, 
paragraphs  3-3a(5)  and  5-2e{4). 

§516.16    Individual  and  supervisory 
procedures  upon  commencement  of  tegal 
pfx>ceedings. 

(a)  Individual  procedures.  DA 
personnel  served  with  civil  or  criminal 
process  concerning  a  proceeding  in 
which  the  United  States  has  an  interest 
(§  516.15)  will  immediately  inform  their 
supervisor  and  furnish  copies  of  process 
and  pleadings.  There  is  no  requirement 
to  notify  supervisors  of  purely  private 
litigation. 

(b)  Supervisory  procediues.  When 
supervisors  learn  that  legal  proceedings 
in  which  the  United  States  has  an 
interest  have  commenced,  the 
supervisor  will  forward  a  copy  of  all 
process  and  pleadings,  along  with  other 
readily  available  information,  to  the  SJA 
or  legal  adviser.  If  no  legal  ofHcer  is 
available  locally,  the  documents  will  be 
forwarded  to  the  SJA  or  legal  adviser  of 
the  next  higher  headquarters. 

§  516.17    SJA  or  legal  adviser  procedures. 

(a)  Immediate  notice  to  HQDA.  When 
an  SJA  or  legal  adviser  learns  of 
litigation  in  which  the  United  States  has 
an  interest,  and  it  appears  that  HQDA  is 
not  aware  of  the  action,  the  SJA  or  legal 
adviser  will  telephonically  notify  the 
responsible  HQDA  office.  (See 
§  516.15(c)).  Immediate  notice  is 
particularly  important  when  Htigation 
involves  one  of  the  following:  a  lawsuit 
against  an  employee  in  his  individual 
capacity;  a  motion  for  a  temporary 
restraining  order  or  preliminary 
injunction;  a  habeas  corpu*  proceeding;  ■ 
a  judicial  or  administrative  proceeding  . 
involving  less  than  60  days  to  file  an 
answer;  and,  actions  with  possible 
Congressional,  Secretarial,  or  Army  Staff 
interest.  For  legal  proceedings  instituted 
in  foreign  tribunals,  the  SJA  or  legal 
adviser  will  also  notify  the  major 
overseas  commander  concerned  and  the 
appropriate  U.S.  Embassy  or  L«gation.  A 
telephonic  report  to  HQDA  should 
include  the  following: 

(1)  Tide  or  style  of  the  proceeding. 

(2)  Full  names  and  addresses  of  the 
parties. 

(3)  Tribunal  in  which  the  action  is 
filed,  date  filed,  docket  number,  when 
and  on  whom  service  of  process  was 


made,  and  date  by  which  pleading  or 
response  is  required. 

(4)  Nature  of  the  action,  amount 
claimed  or  relief  sought. 

(5)  Reasons  for  immediate  action. 

(b)  Transmission  of  process, 
pleadings,  and  related  papers.  Unless 
instructed  otherwise  by  HQDA,  the  SJA 
or  legal  adviser  will  FAX  or  mail  HQDA 
a  copy  of  all  process,  pleadings,  and 
related  papers.  Use  of  express  mail  or 
overnight  delivery  service  is  authorized. 

(c)  Notice  to  U.S.  Attorney.  If  the  legal 
proceeding  is  instituted  in  the  United 
States,  the  SJA  or  legal  adviser,  unless 
instructed  otherwise  by  HQDA,  will 
notify  the  appropriate  U.S.  Attorney  and 
render  assistance  as  required. 

§516.18    LitigatkMi  aUeging  individual 
llabllltv. 

See  Subpart  D  for  procedures  to 
follow  when  DA  personnel,  as  a  result 
of  performance  of  official  duties,  are 
either  sued  in  their  individual 
capacities  or  face  criminal  charges. 

§  516.19  -  Injunctive  reMef. 

(a)  General.  Plaintiffs  may  attempt  to 
force  government  action  or  restraint  in 
important  operational  matters  or 
pending  personnel  actions  through 
motions  for  temporary  restraining  orders 
(TRO)  or  preliminary  injunctions  (PI). 
Because  these  actions  can  quickly 
impede  military  functions,  immediate 
and  decisive  action  must  be  taken. 

(h)  Notification  to  HQDA  and  U.S. 
Attorney.  The  SJA  or  legal  adviser  will 
immediately  notify  Litigation  Division 
or  other  appropriate  office  at  HQDA 
when  a  motion  for  TRO  or  PI  has  been, 
or  is  about  to  be.  filed.  The  S]A  or  legal 
adviser  will  also  notify  the  responsible 
U.S.  Attorney. 

(c)  Actions  by  SJA  or  legal  adviser. 
The  SJA  or  legal  adviser  will  assist  the 
DOJ  or  DA  attorney  responsible  for  the 
litigation.  Installation  attorneys  or 
support  personnel  should  begin 
accumulating  relevant  documentary    . 
evidence  and  identifying  witnesses.  If 
requested,  installation  attorneys  will 
prepare  a  legal  memorandum 
concerning  the  motion,  giving  particular 
attention  to  the  following  issues 
relevant  to  a  court  granting  injunctive" 
relief: 

(1)  Plaintiffs  likelihood  of  success  on 
the  merits. 

(2)  Whether  plaintiff  will  be 
irreparably  harmed  if  injunctive  relief  is 
not  granted. 

(3)  Harm  to  defendant  and  other 
parties  if  injunctive  relief  is  granted. 

(4)  The  public  interest. 

§516.20    Habeas  Corpus. 

(a)  General.  A  soldier  may  file  a  writ 
of  habeas  corpus  to  challenge  his 


continued  custody  (usually  in  a  post 
court-martial  situation)  or  retention  in 
the  Army.  As  is  the  case  with  injunctive 
reUef  in  the  preceding  paragraph, 
installation  SJAs  and  legal  advisers 
must  take  immediate  action. 

(b)  Notification  to  Litigation  Division 
and  U.S.  Attorney.  The  SJA  or  legal 
adviser  will  notify  Litigation  Division 
and  the  responsible  U.S.  Attorney's 
Office  immediately  upon  learning  that  a 
petition  for  writ  of  habeas  corpus  has 
been  filed.  All  relevant  documentary 
evidence  supporting  the  challenged 
action  should  be  assembled 
immediately. 

(c)  Procedures  in  habeas  corpus.  Upon 
the  filing  of  a  petition  for  a  writ  of 
habeas  corpus,  the  court  will  dismiss 
the  petition,  issue  the  writ,  or  order  the 
respondent  to  show  cause  why  it  should 
not  be  granted.  If  a  writ  or  order  to  show 
cause  is  issued,  the  SJA  or  legal  adviser 
should  be  prepared  to  assist  the 
responsible  Litigation  Division  or  DOJ 
attorney  in  preparing  a  return  and 
answer.  If  so  directed,  the  SJA  will  also 
prepare  a  memorandum  of  points  and 
authorities  to  accompany  the  return  and 
answer.  The  government's  response 
should  cover  the  following:  whether  the 
Army  has  custody  of  petitioner;  whether 
respondent  and  petitioner  are  within  the 
judicial  district;  and,  whether  appellate 
or  administrative  remedies  have  been 
exhausted. 

(d)  Writs  or  orders  issued  by  state, 
courts.  No.  state  court,  after  being 
judicially  informed  that  a  petitioner  is 
in  custody  under  the  authority  of  the 
United  States,  should  interfere  with  that 
custody  or  require  that  petitioner  be 
brought  before  the  state  court.  A 
deserter,  apprehended  by  any  civil 
officer  having  authority  to  apprehend 
offenders  under  the  laws  of  the  United 
States  or  of  any  state,  district,  territory, 
or  possession  of  the  United  States,  is  in 
custody  by  authority  of  the  United 
States.  If  a  writ  of  habeas  corpus  is 
issued  by  a  st^te  court,  the  SJA  or  legal 
adviser  will  seek  guidance  from 
Litigation  Division. 

(e)  Foreign  court  orders.  A  foreign 
court  should  not  inquire  into  the 
legality  of  restraint  of  a  person  held  by 
U.S.  military  authority.  If  a  foreign  court 
issues  any  process  in  the  nature  of  a 
writ  of  habeas  corpus,  the  SJA  or  legal 
adviser  will  immediately  report  the 
matter  to  the  appropriate  U.S.  forces 
commander  and  to  Litigation  Division. 

§  516.21    Litigation  against  government 
contractors. 

(a)  General.  A  contract  might  require 
that  the  government  reimburse  a 
contractor  (or  subcontractor)  for  adverse 
judgments  or  litigation  expenses.  Unless 


a  contractor  or  subcontractor  facing  a 
lawsuit  requests  representation  by  DOJ, 
the  Army  presumes  the  contractor  will 
obtain  private  counsel  to  defend  the 
case.  If  the  contract  so  allows,  however, 
the  contractor  may  request  and  HQDA 
may  recommend  that  DOJ  represent  die 
contractor  if  it  is  in  the  best  interests  of 
the  United  States. 

(b)  Actions  by  SJA  or  legal  adviser.  If 
a  contractor  or  subcontractor  faces 
litigation  and  the  underljring  contract 
with  the  government  requires 
reimbursement  for  adverse  judgments  or 
costs  of  the  litigation,  the  SJA  or  legal 
adviser,  through  the  contracting  officer, 
should  determine  if  the  contractor 
desires  representation  by  DOJ.  If  so.  the 
contractor  or  authorized  agent  will  sign 
a  request  for  representation.  (See  Figure 
D-3.  Appendix  G,  of  this  part.)  The  SJA 
or  legal  adviser  will  determine  whether, 
in  his  opinion,  representation  by  DOJ 
should  be  granted.  He  will  prepare  a 
memorandum  to  support  his 
recommendation,  especially  concerning 
any  issue  regarding  die  government's 
obligation  to  reimburse  the  contractor 
under  the  contract.  The  SJA  or  legal 

,  adviser  will  forward  his  memorandum, 
along  with  the  contractor's  request,  to 
Litigation  Divisfon. 

(c)  Actions  by  Litigation  Division.  The 
Chief.  Litigation  Division,  will  evaluate 
the  submission  and  decide  if  it  is  in  the 
Army's  best  interest  that  the  request  be 
granted.  He  will  prepare  a  memorandum 
supporting  his  decision  and  send  the 
packet  to  DOJ.  The  Chiefs  decision 
constitutes  the  final  DA  position  on  the 
matter.  If  DOJ  grants  the  contractor's 
request,  the  Chief.  Litigation  Division, 
will  ensure  that  the  contractor  is 
notified  through  the  SJA  or  legal  adviser 
and  the  contracting  officer. 

(d)  Private  Counsel.  A  contractor 
represented  by  DOJ  may  ask  that  private 
counsel  assist  the  DOJ  attorney  in  the 
litigation.  The  DOJ  attorney  will  remain 
in  control  of  the  litigation,  and  the  fees 
for^irivate  counsel  will  not  be 
reimbursable  except  under  unusual 
circumstances.  The  contractor  must  seek 
both  EXDJ  and  DA  approval  to  employ 
private  counsel  when  DOJ 
representation  has  been  granted.  Even  if 
DOJ  and  DA  grant  authority  to  employ 
private  counsel,  the  contracting  officer 
will  determine  whether  a  contractor  will 
be  reimbursed  under  the  contract  for 
private  counsel. 

(e)  Settlement.  The  contractor,  unless 
the  contract  specifies  otherwise,  will 
ultimately  decide  whether  to 
compromise  a  suit.  Reimbursement 
under  the  contract  is  determined  by  the 
contracting  officer,  with  the  advice  of 
his  attorney. 


§  51 6.22    Miscellaneous  reporting 
requirements. 

SJAs  or  legal  advisers  will  comply 
with  the  directives  cited  below 
concerning  actual  or  prospective 
litigation  involving  the  following  types 
of  cases: 

(a)  Taxation. 

(1)  Contractor  transactions.  (FAR  and 
DFARS.  48  CFR  parts  29  and  229). 

(2)  Army  and  Air  Force  Exchange 
Service  (AAFES)  activities.  (AR  60-20). 

(3)  Purchase  or  sale  of  alcoholic 
beverages.  (AR  215-2). 

(4)  Nonappropriated  fund  and  related 
activities.  (AR  215-1). 

(b)  Tort  and  contract  claims, 
insurance  and  litigation  involving 
nonappropriated  fund  activities.  (AR 
215-1). 

(c)  Annexation  of  Army  lands.  (AR 
405-25). 

(d)  Communications,  transportation, 
and  utility  services  administrative 
proceedings.  Any  contracting  officer  or 
other  Army  official  responsible  for  the 
acquisition  of  communications, 
transportation.  utiUties  (gas,  electric, 
water  and  sewer),  or  military  mail 
services,  who  becomes  aware  of  any 
action  or  proceeding  of  interest  to  the 
Army,  will  promptly  refer  the  matter  to 
the  SJA  or  legal  adviser,  who  will  take 
the  actions  prescribed  in  §  516.17  of  this 
part.  Examples  of  actions  requiring 
referral  follow:  new  or  amended  rates, 
regulations,  or  conditions  of  service; 
applications  for  authority  to  discontinue 
or  initiate  service;  changes  in 
electromagnetic  patterns  causing 
adverse  communications  interference; 
or.  zoning  proposals  affecting  historic  or 
aesthetic  preservation.  In  addition,  the 
SJA  or  legal  adviser  will  transmit  the 
following  to  Regulatory  Law  Office: 

(1)  The  names  and  addresses  of  any 
parties  intervening  and  the  substance  of 
their  positions. 

(2)  Names  of  government  users 
affected  by  any  change. 

(3)  Copy  of  any  proposed  rates,  rules, 
or  regulations. 

(4)  A  recommendation  whether  the 
Army  should  intervene  in  the  action  or 
proceeding.  If  intervention  is 
recommended,  provide  a  memorandum 
to  support  the  recommendation. 

(e)  Legal  proceedings  overseas. 
Foreign  communications, 
transportation,  and  utility  service 
proceedings  need  not  be  reported.  In 
other  legal  proceedings  instituted  in  a 
foreign  country,  the  SJA  or  legal  adviser 
will  take  the  actions  prescribed  in 
§516.17  of  diis  part. 

(f)  Maritime  claims.  Admiralty  and 
maritime  claims  within  the  purview  of 
Chapter  8,  AR  27-20,  which  have  been 
investigated  and  processed  under  AR 
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55-19  or  other  applicable  regulations, 
will  be  referred  to  USARCS. 

(g)  Army  and  Air  norce  Exchange 
Service  litigation.  Thie  SJA  or  legal 
adviser  will  send  a  ct>py  of  all 
documents  relating  t(  i  litigation  against 
AAFES  to  General  C<  unsel,  AAFES, 
P.O.  Box  660202,  Dajas.  TX  75266- 
0202. 

(h)  Bankruptcy.  Rejwrts  of  bankruptcy 
or  insolvency  proceedings  shall  be  made 
in  accordance  with  tiis  regulation  and 
AR  37-103. 

§516.23    Utigation  redorts. 

The  SJA  or  legal  ac  viser  will  prepare 
a  litigation  report  wh  sn  directed  by 
HQDA.  The  report  w  11  contain  the 
following  sections:  Si  atement  of  Facts; 
Setoff  or  Counterclaii  i;  Responses  to 
Pleadings;  Memorant  um  of  Law; 
Witness  List;  and,  Ex  libits. 

(a)  Statement  of  Fai  Is.  Include  a 
complete  statement  o  "  the  facts  upon 
which  the  action  and  any  defense 
thereto  are  based.  Wh  ere  possible, 
support  facts  by  refer  ;nce  to  docvunents 
or  witness  statements .  Include  details  of 
previous  administrative  actions,  such  as 
the  filing  and  results  )f  an 
administrative  claim.  If  the  action  is 
predicated  on  the  Fe<  eral  Tort  Claims 
Act,  include  a  descrii  tion  of  the 
plaintiffs  relationshi; )  to  the  United 
States,  its  instnunent:  ilities,  or  its 
contractors.  Also  inci  ide  a  statement 
whether  an  insurance  company  or  other 
third  party  has  an  int(  rest  in  the 
plaintiffs  claim  by  su  irogation  or 
otherwise  and  whethi  r  there  are 
additional  claims  rela  led  to  the  same 
incident. 

(b)  Setoff  or  Counte  rclaim.  Discuss 
whether  setoff  or  cou)  iterclaim  exists.  If 
so,  highhght  the  supp  artive  facts. 

|c)  Responses  to  Pfe  adings.  Prepare  a 
draft  answer  or  other  tppropriate 
response  to  the  plead  ngs.  (See  Figure 
C-1 ,  to  this  part).  Dis<  uss  whether 
allegations  of  fact  are  well-founded. 
Refer  to  evidence  that  refutes  factual 
allegations. 

(d)  Memorandum  o  Law.  Include  a 
brief  statement  of  the  ippUcable  law 
with  citations  to  legal  authority. 
Discussions  of  local  U  w,  if  apphcable, 
should  cover  relevant  issues  such  as 
measure  of  damages,  i  cope  of 
employment,  effect  of  contributory 
negligence,  or  limitati  ins  upon  death 
and  survival  actions.  1  )o  not  unduly 
delay  submission  of  a  Utigation  report  to 
prepare  a  comprehens  ive  memorandum 
of  law. 

(e)  Potential  witnesj  information.  List 
each  person  having  information  relevant 
to  the  case  and  provid^  an  office  address 
and  telephone  numbei '.  If  there  is  no 
objection,  provide  the  individual's 


social  security  account  number,  home 
address,  and  telephone  nujmber.  This  is 
"core  Information"  required  by 
Executive  Order  No.  12778  (Civil  Justice 
Reform).  Finally,  siunmarize  the 
information  or  potential  testimony  that 
each  person  Usted  could  provide. 

(f)  Exhibits. 

(1)  Attach  a  copy  of  all  relevant 
documents.  This  is  "core  information" 
required  by  Executive  Order  No.  12778 
(Civil  Justice  Reform).  Unless  otherwise 
directed  by  HQDA,  each  exhibit  should 
be  tabbed  and  internally  paginated. 
References  to  exhibits  in  the  litigation 
report  should  be  to  page  numbers  of 
particular  exhibits. 

(2)  Copies  of  relevant  reports  of 
claims  officers,  investigating  officers, 
boards  or  similar  data  should  be 
attached,  although  such  reports  will  not 
obviate  the  requirement  for  preparation 
of  a  complete  litigation  report. 

(3)  Prepare  an  index  of  tabs  and 
exhibits. 

(4)  Where  a  relevant  document  has 
been  released  pursuant  to  a  FOIA 
request,  provide  a  copy  of  the  response, 
or  otherwise  identify  the  requestor  and 
the  records  released. 

(g)  Distribution  and  number  of  copies. 
Unless  HQDA  directs  otherwise,  SJAs  or 

.  legal  advisers  will  mail  (first  class)  an 
'  original  and  one  copy  of  the  litigation 
report  to  the  responsible  HQDA  office 
(See  §  516.15  of  this  part)  and  one  copy 
to  the  U.S.  Attorney's  Office  handUng 
the  case.  If  possible,  record  the  Utigation 
report  onto  a  magnetic  diskette,  using 
either  WordPerfect,  Enable,  or  ACSII, 
and  send  it  to  Litigation  Division. 

§  51 6.24    Preservation  of  evidence. 
Because  documents  needed  for 
litigation  or  administrative  proceedings 
are  subject  to  routine  destruction,  the 
SJA  or  legal  adviser  will  ensure  that  aU 
relevant  documents  are  preserved. 

§516.25    DAFonn4. 

(a)  General.  The  DA  Form  4  (See 
Figure  C-2,  Appendix  G,  of  this  part)  is 
used  to  authenticate  .\rmy  records  or 
documents.  Documents  attached  to  a 
properly  prepared  and  sealed  DA  Form 
4  are  self-authenticating.  (See  Fed.  R. 
Evid.  902). 

(b)  Preparation  at  the  installation 
level.  A  DA  Form  4  need  not  be 
prepared  until  the  trial  attorney 
presenting  the  government's  case 
identifies  dociunents  maintained  at  the 
installation  level  which  he  will  need  at 
trial.  Once  documents  are  identified^  the 
custodian  of  the  documents  wiU  execute 
his  portion  of  the  DA  Form  4.  (See 
Figure  C-2,  Appendix  G,  of  this  part). 
The  custodian  certifies  that  the 
documents  attached  to  the  DA  Form  4 


are  true  copies  of  official  documents. 
Dociunents  attached  to  each  form 
should  be  generally  identified;  each 
document  need  not  be  mentioned 
specifically.  Only  the  upper  portion  of 
the  form  should  be  executed  at  the  local 
level. 

(c)  Actions  at  HQDA.  Upon  receipt  of 
the  DA  Form  4  with  documents  attached 
thereto,  HQDA  will  affix  a  ribbon  and 
seal  and  deliver  it  to  the  Office  of  the 
Administrative  Assistant  to  the 
Secretary  of  the  Army.  That  office  will 
place  the  official  Army  seal  on  the 
packet. 

§  51 6.26    Unsworn  declarations  under 
penalty  of  perjury. 

(a)  General.  Under  the  provisions  of 
28  U.S.C  1746,  whenever  any  matter  is 
required  or  permitted  to  be  established 
or  proven  by  a  sworn  statement,  oath  or 
affidavit,  such  matter  may  also  be 
established  or  proven  by  an  unsworn 
written  declaration  under  penalty  of 
perjury.  Because  such  declaration  does 
not  require  a  notary  or  other  official  to 
administer  oaths,  individuals  preparing 
statements  for  use  in  litigation  should 
consider  using  this  format.  (See  Figiue 
C-3,  Appendix  G,  of  this  part). 

(b)  When  executed  within  the  United 
States.  Place  the  following  at  the  end  of 
the  witness  statement: 

I  declare  under  penalty  of  perjury  that  the 

foregoing  is  true  and  correct.  (28  U.S.C 

1746). 

Executed  on 

(Date)  (Signature) 

(c)  When  executed  outside  the  United 
States.  Place  the  following  at  the  end  of  the 
witness  statement: 

1  declare  under  penalty  of  perjxiry  under 
the  laws  of  the  United  States  of  America  that . 
the  foregoing  is  true  and  correct  (26  U-S.C 
1746). 
Executed  on 

(Date)  (Signature) 


Subpart  O— individual  Liability 

§516.27    Scope. 

This  subpart  guidance  when  DA 
personnel,  as  a  result  of  the  performance 
of  their  official  duties,  are  either  sued  in 
their  personal  capacity,  or  are  charged 
in  a  criminal  proceeding.  Examples  of 
civil  actions  Sieging  individual  liability 
include  the  following:  a  medical 
malpractice  lawsuit  against  health  care 
providers;  suits  resulting  imm  motor 
vehicle  accidents:  constitutional  torts; 
or,  common  law  torts  such  as  assault, 
libel,  or  intentional  infliction  of 
emotional  distress.  Likewise,  state  or 
Federal  criminal  charges  can  arise  from 
the  performance  of  official  duties, 
including  envirorunental  crimes  or 
motor  vehicle  accidents. 


§516.28    Policy. 

(a)  General.  Commanders, 
supervisors,  and  SJAs  or  legal  advisers 
will  give  highest  priority  to  compliance 
with  the  requirements  of  this  chapter 
with  regard  to  current  or  former  DA 
personnel  who  face  criminal  charges  or 
civil  litigation  in  their  individual 
capacity  as  a  resuh  of  performance  of 
their  official  duties. 

fb)  DOJ  policy  on  representation. -If  in 
the  best  interest  of  the  United  States, 
upon  request  of  the  individual 
concerned,  and  upon  certification  by  his 
agency  that  he  was  acting  within  the 
scope  of  his  employment,  DOJ  may 
represent  present  and  former  DA 
personnel  sued  individually  as  a  result 
of  actions  taken  within  the  scope  of 
their  employment.  Representation  can 
be  declined  for  a  variety  of  reasons, 
including  but  not  limited  to  the 
following:  the  employee  was  not  acting 
within  the  scope  of  his  office;  there  is 
a  conflict  of  interest;  or,  actions  were 
not  taken  in  a  good  faith  effort  to 
conform  to  law. 

§  516.29    Federal  statutes  and  regulations. 

(a)  Federal  Tort  Claims  Act  (FTCA). 
(28  U.S.C.  1346(b),  2671-2680).  A 
waiver  of  sovereign  immunity  which., 
with  certain  exceptions,  makes  the 
United  States  Uable  for  tort  claims  in  the 
same  manner  as  a  private  individual. 

(b)  Federal  Employees  Liability 
Reform  and  Tort  Compensation  Act  of 
1988  (FELRTCA  ot  the  Westfall  Act. 
Pub.  L.  No.  100-694. 102  Stat.  4563 
(1988)  (codified  at  and  amending  28 
U.S.C.  2671.  2674.  2679).  FELRTCA.  by 
amending  the  Federal  Tort  Claims  Act, 
makes  the  FTCA  the  exclusive  remedy 
for  common  law  tort  claims  arising  from 
actions  taken  by  Federal  employees 
acting  within  the  scope  of  employment. 
The  law  was  passed  to  eliminate 
problems  caused  by  Westfall  v.  Ernin. 
484  U.S.  292  (1988). 

(c)  10  U.S.C.  1089  (Defense  of  certain 
suits  arising  out  of  medical 
malpractice).  This  provision,  commonly 
referred  to  as  the  Gonzales  Act,  makes 
the  FTCA  the  exclusive  remedy  for  suits 
alleging  medical  malpractice  against  a 
military  health  care  provider. 

(d)  28  CFR  50.15  (Representation  of 
Federal  officials  and  employees  by 
Department  of  Justice  attorneys  [.  .  .)  in 
civil,  criminal,  and  congressional 
proceedings  in  which  Federal 
employees  are  sued,  subpoenaed,  or 
charged  in  their  individual  capacities). 
These  DOJ  regulations  set  out  the  policy 
and  procedures  for  requesting 
representation  in  individual  liability 
cases.  See  also  28  CFR  part  15  (Defense 
of  Certain  Suits  Against  Federal 
Employees,  etc.). 


(e)  28  CFR  50.16  (Representation  of 
Federal  employees  by  private  counsel  at 
Federal  expense). 

§516.30    Procedures  for  obtaining 
certification  and  DOJ  representation. 

(a)  SJA  or  legal  adviser  procedures. 
When  an  SJA  or  legal  adviser  learns  of 
a  criminal  charge  or  of  a  lawsuit  alleging 
individual  fiabifity  against  DA 
personnel  as  a  result  of  performance  of 
official  duties,  he  will  take  the  following 
actions: 

(1)  Immediately  notifj'  Litigation 
Division  and  the  appropriate  U.S. 
Attorney  and  FAX  or  express  deliver 
copies  of  process  and  pleadings  to  each 
office.  Where  time  for  response  is 
limited,  request  that  the  y.S.  Attorney 
either  petition  the  court  for  an  extension 
of  time,  or  provide  temporary  counsel 
and  representation  pending  formal 
approval. 

(2)  Investigate  whether  the  employee 
was  acting  within  the  scope  of  his  office 
or  employment.  Obtain,  if  possible, 
statements  from  the  defendant, 
supervisors,  and  witnesses. 

(3)  Advise  the  individual  defendant  of 
the  rights  and  conditions  set  out  in  28 
CFR  50.15,  which  include  the  following: 

(i)  His  right  to  request  representation 
by  a  DOJ  attorney  and,  in  appropriate 
cases,  certification  that  he  was  acting 
within  the  scope  of  employment.  (See 
28  U.S.C.  2679;  28  CFR  50.15). 

(ii)  The  right  to  request  private 
counsel  at  government  expense,  subject 
to  the  availability  of  funds.  (See  28  CFR 
50.16). 

(iii)  That  the  United  States  is  not 
obligated  to  pay  or  indemnify  defendant 
for  any  judgment  rendered  against  him 
in  his  individual  capacity. 

(4)  If  the  defendant  desires 
certification  or  DOJ  representation,  have 
him  sign  a  request.  (See  Figiue  D-1, 
Appendix  G,  of  this  part).  Obtain  a 
signed  scope  of  employment  statement 
from  the  defendant's  supervisor.  (Figure 
EV-2,  Appendix  G,  of  this  part). 

(5)  Prepare  a  report  with,  at  a 
minimum,  the  following  information: 
facts  surrounding  the  incident  for  which 
defendant  is  being  sued  and  those 
relating  to  scope  of  employment;  the 
SJA's  or  legal  adviser's  conclusions 
concerning  scope  of  employment;  and,  a 
recommendation  whether  certification 
by  the  Attorney  C^neral  or 
representation  by  a  DOJ  attorney  should 
be  granted. 

(6)  In  cases  involving  National  Guard 
persoimel.  address  also  the  following: 
whether  defendant  was  acting  in  a  state 
(Title  32  U.S.C.)  or  Federal  (Title  10 
U.S.C.)  capacity  during  relevant  periods 
(include  orders):  if  defeiidant  was  acting 
under  state  authority,  is  it  nevertheless 


in  the  interest  of  the  United  Slates  to 
represent  the  individual:  any  impact  on 
policies  or  practices  of  DA.  the  National 
Guard  Bureau,  or  DOD;  whether  the 
relief  requested  can  be  granted  only  bv 
a  Federal  officer  or  agency;  and, 
whether  Federal  law  or  regulation 
reouired  actions  by  state  officials. 
(7)  Send  the  report,  request  for 
representation,  and  scope  of 
employment  statements  to  Chief, 
Litigation  Division. 
"  (b)  Chief,  Litigation  Division, 
procedures.  The  Chief,  Litigation 
Division,  will  review  the  report  and 
evidence  regarding  representation  and 
scope  of  employment  and  will 
determine  whether  certification  and 
representation  are  appropriate.  He  will 
send  his  recommendation  to  the 
appropriate  U.S.  Attorney  or  office 
within  DOJ.  The  Chief.  Litigation 
Division,  will  notify  the  defendant  of 
DOJ's  decision. 

§  516.31    Private  counsel  at  government 
expense. 

(a)  General.  DA  personnel,  sued  in 
their  individual  capacity  or  facing 
criminal  charges  as  a  result  of 
performance  of  official  duties,  have  no 
right  to  employ  a  private  sector  counsel 
at  government  expense  or  to  expect 
reimbursement  for  the  same.  For 
proceedings  in  the  United  States,  a 
request  for  employment  of  counsel  at 
government  expense  may  be  approved 
by  DOJ,  contingent  among  other  things 
upon  availability  of  funds  and  a 
determination  that  employment  of 
private  coimsel  at  government  expense 
is  in  the  best  interests  of  the  United 
States.  (See  28  CFR  50.16).  Special  rules 
apply  in  overseas  areas.  (See  paragraph 
(e)  of  this  section). 

(b)  Individual  request  procedures.  The 
individual  will  prepare  a  request  that 
private  coimsel  be  employed  for  him  at 
government  expense.  The  request  must 
also  contain  the  following  statement:  "I 
understand  that  the  United  States  is  not 
required  to  employ  private  counsel  on 
my  behalf,  and  that  I  may  be  responsible 
for  expenses  incmred  prior  to  proper 
authorization  by  the  Department  of  the 
Army  or  the  Department  of  Justice." 

(c)  Supervisory  and  legal  adviser 
procedures.  The  request  will  be 
submitted  through  the  individual's 
super\'isors,  who  will  make  a 
recommendation  and  forward  the  packet 
to  the  local  SJA  or  legal  adviser.  The 
SJA  or  legal  adviser  will  prepare  his 
own  recommendation  and  forward  the 
matter  to  Litigation  Division. 

(d)  Chief,  Litigation  Division, 
procedures.  If  the  Chief,  Litigation 
Division,  determines  that  the  request  for 
private  counsel  is  meritorious,  he  will 
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prepare  an  appropriate  recommendation 
and  forward  the  p^ket  to  Civil 
Division,  DOJ,  for  mal  approval. 

(e)  Special  action^  in  foreign 
countries.  Employrient  of  private 
counsel  in  foreign  p  roceedings  is 
governed  by  AR  27- -50  (Status  of  Forces 
Policies,  Procedure  i,  and  Information). 
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DOJ  or  other  agencies,  forward  the 
packet  with  his  recommendation  to  the 
Army  General  Coimsel.  The  General 
Counsel  will  obtain  a  final  decision  by 
the  Secretary  of  the  Army  or  his 
designee  on  the  matter.  There  is  no 
administrative  appeal  of  the  Secretary's 
(or  his  designee's)  decision. 

Subpart  E — Legal  Proceedings 
Initiated  by  the  United  States  Medical 
Care  and  Property  Claims 

§516.33    General. 

(a)  Authorities. 

(1)  Federal  Medical  Care  Recovery  Act 
(42  U.S.C.  2651).  The  act  provides  for 
the  recovery  of  medical  care  expenses 
incurred  because  of  a  tortfeasor's 
actions. 

(2)  Federal  Claims  Collection  Act  (31 
U.S.C.  3711).  The  act  provides  for  the 
collection  of  claims  for  money  or 
property  arising  from  the  activities  of 
Federal  agencies. 

(3)  Third-party  Collection  Program  (10 
U.S.C.  1095).  The  statute  provides  for 
collection  of  reasonable  costs  of  health- 
care services,  provided  in  facilities  of 
the  uniformed  services  to  covered 
beneficiaries,  fi'om  private  insiuers  or 
third-party  payers.  In  accordance  with 
DOD  Instruction  6010.15,  "Third  Party 
Collection  (TPC)  Program,"  7  March 
1991,  the  authority  to  settle  or  waive  a 
DOD  claim  under  the  act  is  delegated  to 
TJAG  or  to  his  designee. 

(4)  Executive  Order  No.  12778,  (56  FR 
55195;  3  CFR,  1991  Comp.  p.  359).  Civil 
Justice  Reform.  This  order  establishes 
several  requirements  on  Federal 
agencies  involved  in  litigation  or 
contemplating  filing  an  action  on  behalf 
of  the  United  States. 

(5)  AR  27-20,  Claims.  Chapter  I4 
(Affirmative  Claims)  contains 
comprehensive  guidance  for  Recovery 
Judge  Advocates  (RJAs)  in  the 
administrative  determination,  assertion, 
collection,  settlement,  and  waiver  of 
claims  in  favor  of  the  U.S.  for  property 
damage  and  for  medical  care  claims. 

(b)  Duties  and  Procediues.  In 
accordance  with  Chapter  14,  AR  27-20, 
Commander,  USARCS,  has  supervisory 
responsibility  over  the  administrative 
processing  of  property  and  medical  care 
claims  by  RJAs.  The  Commander,  U.S. 
Army  Health  Services  Command  (HSC), 
has  supervisory  responsibility  over  the 
Third  Party  Collection  Program  (TPCP). 
The  HSC  TPCP  hnplementation  Plan 
effects  DOD  Instruction  6010.15  and 
establishes  procedures  for  processing 
TPC  claims.  Litigation  Division,  in 
conjunction  with  DOJ  and  U.S. 
Attorneys,  is  responsible  for  pursuing, 
through  litigation,  claims  not  resolved 
administratively.  DOJ  is  ultimately 


responsible  for  initiating  litigation  for 
the  United  States.  (28  U.S.C.  515). 

(c)  Assertion  of  claims  on  behalf  of 
the  United  States  by  private  attorneys. 
The  Army  incurs  potentially  recoverable 
expenses  when  it  provides  medical  care 
to  soldiers  or  dependents  injured  by 
tortfeasors  (for  example,  a  soldier  is 
hospitalized  after  an  automobile 
accident).  When  injured  personnel 
employ  a  private  attorney  to  sue  the 
tortfeasor,  it  may  be  in  the 
Government's  best  interests  to  enter  into 
an  agreement  with  the  private  attorney 
to  include  the  Army's  medical  care 
claim. 

(d)  Statute  of  limitations.  There  is  a 
three  year  statute  of  limitations  for  . 
actions  in  favor  of  the  U.S.  for  money 
damages  founded  upon  tort.  (28  U.S.C. 
,2415(b)).  Limitations  periods  can  vary, 
however,  depending  upon  the  theory  of 
liabihty  and  the  jurisdiction  involved. 
RJAs  must  be  alert  to  the  apphcable 
perioA  of  limitations.  A  case  referred  for 
litigation  should  arrive  at  Litigation 
Division  at  least  6  months  before  the 
expiration  of  the  limitations  period. 

(e)  Reporting  of  recoveries.  Amounts 
recovered  through  litigation  will  be 
reported  to  USARCS  by  Tort  Branch, 
Litigation  Division,  or,  where  referred 
directly  to  a  U.S.  Attorney  or  the 
Nationwide  Central  Intake  Facility 
(NCIF),  by  the  responsible  RJA. 

§  51 6.34    Referral  of  medical  care  and 
property  claims  for  litigation. 

(a)  Criteria  for  referral.  The  RJA  will 
forward  the  claims  file  and  a  litigation 
report  (See  §  516.35  of  this  part)  through 
USARCS  to  Litigation  Division  when 
the  claim  has  not  been  resolved 
administratively  and  any  of  the 
following  conditions  exist: 

(1 )  The  claim  exceeds  $5,000; 

(2)  It  involves  collection  firom  the 
injured  party  or  his  attorney; 

(3)  The  claim  raises  an  important 
question  of  policy;  or, 

(4)  There  is  potential  for  a  significant 
precedent. 

(b)  Alternative  methods.  When  none 
of  the  conditions  cited  in  the  preceding 
subparagraph  are  present,  the  RJA  may 
refer  the  claim  directly  to  the  U.S. 
Attorney  for  the  district  in  which  the 
prospective  defendant  resides.  Similar 
property  claims  may  be  referred  through 
USARCS  to  DOJ's  Nationwide  Central 
Intake  Facility  (NCIF)  rather  than 
directly  to  the  U.S.  Attorney.  Notice  of 
all  such  referrals  shall  be  provided 
through  USARCS  to  Tort  Branch, 
Litigation  Division.  The  RJA  should  be 
ready  to  provide  support  to  the  U.S. 
Attorney  if  requested. 

(c)  Closing  Files.  A  file  referred 
directly  to  the  U.S.  Attorney  will  be 


closed  if  the  U.S.  Attorney  determines 
further  action  is  unwarranted.  If  the  RJA 
disagrees,  the  file  should  be  forwarded 
with  the  RJA's  recommendation  through 
USARCS  to  Litigation  Division. 

§  51 6.35    PFe{>aratk>n  of  claims  for 
litigation. 

(a)  GeneraL  In  preparing  a  referral  for 
litigation  the  RJA  will  ensure  the  file 
contains  at  least  the  following: 

(1)  A  litigation  report  (See  §  516.23  of 
this  part)  that  demonstrates  a  factual 
basis  for  the  claim  and  a  theory  of 
recovery  under  applicable  state  law.     •- 
(SeeFed.  R.  Civ.  P.  11) 

(2)  Copies  of  all  medical  records  and 
bills  reflecting  the  reasonable  value  of 
the  medical  care  furnished  to  the 
injured  party,  including  DA  Form  2631- 
R  (Medical  Care-Third  Party  Liability 
Notification),  and  DA  Form  3154  (MSA 
Invoice  and  Receipt).  These  documents 
should  be  authenticated  as  necessary  on 
a  DA  Form  4. 

(3)  Copies  of  all  documents  necessary 
to  establish  the  value  of  lost  or  damaged 
property. 

(b)  Transmittal  letter.  The  letter  of 
transmittal  referring  the  claim  for 
litigation  should  briefly  summarize  the 
facts  giving  rise  to  the  claim  and  the 
collection  actions  previously  taken  by 
the  Army  and  the  injured  party. 

Assertion  of  Other  Claims 

§  516.36    Referral  to  Litigation  Division. 

(a)  General.  The  majority  of  cases  filed 
on  behalf  of  the  United  States  will  fall 
under  this  subpart  E.  All  other  civil 
cases  which  cannot  be  resolved 
administratively  or  by  direct  referral  to 
DOJ  will  be  forwarded  through  channels 
to  Litigation  Division  with  a  litigation 
report.  (See  §  516.23  of  this  part). 

(b)  Covemnient  contractors.  It  may  be 
in  the  Government's  best  interest  to 
authorize  a  Government  contractor, 
whose  contract  provides  for  the 
reimbursement  of  necessary  legal 
expenses,  to  employ  private  counsel  to 
initiate  legal  proceedings  against  a  third 
party.  To  obtain  authorization  to  employ 
private  counsel  in  such  instances  the 
contractor  should  follow  the  procedures 
in  §  516.21(c)  of  this  part. 

§  516.37    Proceedings  to  repossess 
Government  real  property  or  quarters  or  to 
collect  delinquent  rent 

(a)  General.  U.S.  Attorneys  are 
authorized  to  accept  a  Federal  agency's 
request  for  the  following  purposes:  to 
initiate  an  action  to  recover  possession 
of  real  property  fi-om  tenants, 
trespassers,  and  others;  to  enjoin 
trespasses  on  Federal  property;  and,  to 
collect  delinquent  rentals  or  damages 


for  use  and  occupancy  of  real  property 
for  amounts  less  than  $200,000. 

(b)  Procedures.  When  eviction  or  an 
action  to  collect  delinquent  rent  is 
necessary,  the  SJA  or  legal  adviser  will 
notify  General  Litigation  Branch. 
Litigation  Division,  of  the  situation.  If 
approved  by  Litigation  Division,  the  SJA 
or  legal  adviser  may  ask  the  U.S. 
Attorney  to  file  suit.  A  copy  of  the 
complaint  will  be  sent  to  Litigation 
Division.  DOJ  can  take  action  to  evict 
the  occupants  for  violation  of  the  terms 
of  occupancy  and  collect  delinquent 
rent  or  other  charges.  Once  the  matter 
has  been  referred  to  the  U.S.  Attorney, 
payments  for  rent  should  be  sent  to  the 
U.S.  Attorney.  (See  AR  210-50.  chap  2.) 

Subpart  F — Environmental  Litigation 

§516.38    Scope. 

This  subpart  contains  guidance, 
policies,  and  procedures  applicable  to 
all  environmental  and  natural  resources 
civil  litigation  and  administrative 
proceedings  involving  missions  and 
functions  of  DA.  its  major  and 
subordinate  commands,  all  installations 
presently  or  previously  managed  by  DA, 
and  all  other  sites  or  issues  in  which  DA 
has  a  substantial  interest.  In  this 
chapter,  "litigation"  includes  civil 
administrative  proceedings. 

§  516.39    Duties  and  procedures. 

(a)  Water  rights.  Environmental  Law 
Division  will  conduct  direct  liaison 
with  DOJ  and  will  represent  DA  in  State 
and  Federal  litigation  relating  to 
availability  and  allocation  of  surface 
and  ground  water  and  the  establishment 
and  protection  of  wate/  rights  for  Army 
military  installations  and  activities.  This 
will  include  litigation  in  State  general 
adjudications  of  water  rights  under  the 
McCarran  Amendment,  43  U.S.C.  666. 
for  Army  military  installations  and 
activities.  Such  litigation  relating  solely 
to  COE  civil  works  projects  or  activities 
will  be  handled  by  attorneys  under  the 
technical  supervision  of  the  Chief 
Counsel,  COF  With  respect  to  any 
general  adjudication  which  could  affect 
the  civil  works  or  real  property 
functions  of  COE,  The  Judge  Advocate 
General,  acting  through  the  Chief, 
Environmental  Law  Division,  and  Chief 
Counsel,  COE,  will  jointly  determine 
which  office  should  maintain  primary 
direct  liaison  with  DOJ  and  will  scope 
and  execute  appropriate  coordination 
with  each  other  and  with  the  General 
Counsel  with  respect  to  that  litigation. 

(b)  Navigable  waters.  The  Chief 
Counsel.  COE.  will  conduct  direct 
liaison  with  DOJ  and  represent  DA  in 
civil  litigation  involving  activities  in  or 
across  navigable  waters  of  the  United 


States  or  other  activities  regulated  under 
the  Rivers  and  Harbors  Act  of  1899.  33 
U.S.C.  401  et  seq. 

(c)  Waters  of  the  United  States.  The 
Chief  Counsel,  COE.  will  conduct  direct 
liaison  with  DOJ  and  represent  DA  in 
civil  litigation  involving  The  Clean 
Water  Act  section  404  (See  33  U.S.C. 
1344)  permit  authority  of  COE  over  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States. 

(d)  Enforcement.  Environmental  Law 
Division  will  conduct  direct  liaison 
with  DOJ  and  represent  DA  in  all  civil 
litigation  involving  citizen  or  State 
enforcement  of  applicable  State,  Federal 
and  local  requirements  respecting  the 
control  or  abatement  of  pollution  and 
involving  the  management  of  hazardous 
wastes,  with  respect  to  the  missions  and 
functions  of,  and  Federal  facilities 
owned  or  controlled  by,  DA.  except  for 
civil  works  facilities. 

(e)  Environmental  response. 

(1)  Except  as  provided  in  (a)(2)  of  this 
section.  Environmental  Law  Division 
will  conduct  direct  liaison  with  DOJ  and 
represent  DA  in  all  civil  litigation 
seeking  declaratory  or  injunctive  relief 
or  involving  claims  of  Army  liability  for 
the  costs  of  response  at  Federal  faciUties 
currently  owned  or  controlled  by  DA 
and  at  other  sites  where  the  Army  is  a 
potentially  responsible  part  v. 

(2)  The'Chief  Counsel.  COE.  will 
conduct  direct  liaison  with  DOJ  and 
represent  DA  in  all  civil  litigation 
seeking  declaratory  or  injunctive  relief 
or  involving  claims  of  Army  liabiUty  for 
the  costs  of  response  at  civil  works 
facilities,  at  former  defense  sites  or  at 
other  sites  where  the  Army  is  a 
potentially  responsible  party  due  to  the 
response  actions  of  the  COE  or  its 
contractors. 

(f)  Fish  and  Wildlife,  and  Plants. 
Environmental  Law  Division  will 
conduct  direct  liaison  with  DOJ  and 
represent  DA  in  civil  litigation 
involving  citizen  or  State  enforcement 
of  applicable  State.  Federal,  and  local 
laws  governing  conservation  of  plant, 
fish,  and  wildlife  resources  at  F^rieral 
facilities  owned  or  controlled  by  DA. 
except  that  such  litigation  relating 
solely  to  the  real  estate,  civil  works, 
navigation  and  Clean  Water  Act  section 
404  (See  33  U.S.C.  1344)  permit 
functions  and  activities  of  the  COE  will 
be  handled  by  attorneys  under  the 
technical  supervision  of  the  Chief 
Counsel.  COE. 

(g)  Toxic  torts. 

(1)  Except  as  otherwise  provided  in 
this  part.  Envirorunental  Law  Division 
will  conduct  direct  liaison  with  DOJ  and 
represent  DA  in  all  civil  litigation 
involving  claims  of  tort  liability  for 
exposure  to  environmental 
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§516.40    General. 

(a)  Introduction 
implements  DOD 
Appendix  C  to  thi 
97).  It  governs  the 
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present  and  former 
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(b)  Degnitions.  (< 
this  part). 

§516.41    Policy. 

(a)  General  Rule,  fexcept  as  authorized 
by  this  subpart,  present  or  former  DA 
personnel  will  not  disclose  official 
information  (See  A  >pendix  F — 
Glossary)  in  respon  x  to  subpoenas, 
court  orders,  or  req  lests. 


This  subpart 
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(b)  Exception.  Present  or  former  DA 
personnel  may  disclose  official 
information  if  they  obtain  the  written 
approval  of  the  appropriate  SJA,  legal 
adviser,  or  Litigation  Division. 

(c)  Referral  to  deciding  official.  If 
present  or  former  DA  personnel  receive 
a  subpoena,  court  order,  request  for 
attendance  at  a  judicial  or  quasi-judicial 
proceeding,  or  request  for  an  interview 
related  to  actual  or  potential  litigation, 
and  it  appears  the  subpoena,  order,  or 
request  seeks  disclosures  described  in  a 
above,  the  individual  should 
immediately  advise  the  appropriate  SJA 
or  legal  adviser.  If  the  SJA  or  legal 
adviser  cannot  informally  satisfy  the 
subpoena,  order,  or  request  in 
accordance  with  §§  516.43  through 
516.50  of  this  subpart,  he  should 
consult  with  Litigation  Division. 

(d)  Requesters'  responsibilities. 
Individuals  seeking  official  information 
must  submit,  at  least  14  days  before  the 
desired  date  of  production,  a  specific 
written  request  setting  forth  the  nature 
and  relevance  of  the  official  information 
sought.  (Requesters  can  be  referred  to 
this  Subpart  G).  Subject  to  §  516.47(a), 
present  and  former  DA  personnel  may 
only  produce,  disclose,  release, 
comment  upon,  or  testify  concerning 
those  matters  specified  in  writing  and 
properly  approved  by  the  SJA,  legal 
adviser,  or  Litigation  Division.  (See 
United  States  ex.  rel.  Touhy  v.  Ragen. 
340  U.S.  462  (1951)). 

(e)  Litigation  in  which  the  United 
States  has  an  interest.  If  a  subpoena, 
order,  or  request  relates  to  litigation  in 
which  the  United  States  has  an  interest 
and  for  which  litigation  responsibility 
has  not  been  delegated,  the  SJA  or  legal 
adviser  will  coordinate  with  Litigation 
Division  under  §  516.42. 

(f)  Motions  to  stay  or  quash 
subpoenas.  A  subpoena  should  never  be 
ignored,  and  an  SJA  or  legal  adviser 
should  seek  assistance  from  Litigation 
Division  or  the  U.S.  Attorney's  office 
whenever  necessary.  If  a  response  to  a 
subpoena  or  order  is  required  before  a 
release  determination  can  be  made  or 
before  Litigation  Division  or  the  U.S. 
Attorney  can  be  contacted,  the  SJA  or 
legal  adviser  will  do  the  following: 

(1)  Furnish  the  court  or  tribunal  a 
copy  of  this  regulation  (32  CFR  part  516, 
Subpart  G)  and  applicable  case  law  (See 
United  States  ex.  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951)); 

(2)  Inform  the  court  or  tribunal  that 
the  requesting  individual  has  not 
complied  with  this  Chapter,  as  set  out 
in  32  CFR  97  &  516,  or  that  the 
subpoena  or  order  is  being  reviewed; 

(3)  Seek  to  stay  the  subpoena  or  order 
pending  the  requestor's  compliance 


with  this  chapter  or  final  determination 
by  Litigation  Division;  and, 

(4)  If  the  court  or  other  tribunal 
declines  to  quash  or  stay  the  subpoena 
or  order,  inform  Litigation  Division 
immediately  so  a  decision  can  be  made 
whether  to  challenge  the  subpoena  or 
order.  If  Litigation  Division  decides  not 
to  challenge  the  subpoena  or  order,  the 
affected  personnel  will  comply  with  the 
subpoena  or  order.  If  Litigation  Division 
decides  to  challenge  the  subpoena  or 
order,  it  will  direct  the  affected 
personnel  to  respectfully  decline  to 
comply  with  the  subpoena  or  order.  (See 
United  States  ex.  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951)). 

(g)  Classified  or  sensitive  information. 
Only  Litigation  Division  may  authorize 
the  release  of  official  information  or 
appearance  of  DA  personnel  as 
witnesses  in  litigation  involving 
terrorism,  espionage,  nuclear  weapons, 
or  intelligence  sources  and  methods. 

(h)  Requests  for  Inspector  Genera] 
records  or  testimony.  IG  records,  and 
information  obtained  through 
performance  of  IG  duties,  are  official 
information  under  the  exclusive  control 
of  the  Secretary  of  the  Army.  (See  AR 
20-1,  Chapter  3.)  IG  records  frequently 
contain  sensitive  official  information 
that  may  be  classified  or  obtained  under 
guarantees  of  confidentiality.  When 
justification  exists,  DA  attorneys  will 
seek  court  protection  from  disclosure  of 
IG  records  and  information.  No  DA 
personnel  will  release  IG  records  or 
disclose  information  obtained  through 
performance  of  IG  duties  without  the 
approval  of  The  Secretary  of  the  Army, 
The  Inspector  General.  TIG  Legal 
Advisor,  or  Chief,  Litigation  Division. 
When  IG  personnel  receive  a  subpoena, 
court  order,  request  for  attendance  at  a 
judicial  or  quasi-judicial  proceeding,  or 
a  request  for  an  interview  which  the  IG 
reasonably  believes  is  related  to  actual 
or  potential  litigation  concerning  IG 
records  or  related  information,  they 
should  immediately  notify  the  Inspector  • 
General  Legal  Adviser  or  the  Chief, 
Litigation  Division.  IG  personnel  will 
follow  the  guidance' of  this  subpart 
concerning  actions  to  be  taken  regarding 
disclosure  and  testimony. 

§  51 6.42    Reference  to  HOOA. 

(a)  General.  If  the  SJA  or  legal  adviser 
is  unable  to  resolve  the  matter,  it  will  be 
referred  for  approval  or  action  by 
Litigation  Division  under  this  chapter, 
by  the  most  expeditious  means,  to 
General  Litigation  Branch,  Litigation 
Division,  with  the  following  exceptions: 

(1)  Those  involving  a  case  assigned  to 
another  branch  of  Litigation  Division 
will  be  submitted  to  that  branch 
(Appendix  B  to  this  part). 


(2)  Those  involving  affirmative 
litigation  (for  example,  medical  care 
recovery  or  Army  property  damage  or 
loss  cases)  under  subpart  E  will  be 
submitted  to  Tort  Branch. 

(3)  Those  involving  patents, 
copyrights,  privately  developed 
technical  information,  or  trademarks 
vdll  be  submitted  to  Intellectual 
Property  Law  Division. 

(4)  Those  involving  taxation  will  be 
submitted  to  Contract  Law  Division. 

(5)  Those  involving  communication, 
transportation,  or  utility  service 
proceedings  will  be  submitted  to  the 
Regulatory  Law  Office. 

(6)  Those  involving  enviroimiental 
matters  will  be  submitted  to  the 
Environmental  Law  Division. 

(7)  Those  involving  contract  appeals 
cases  before  the  ASBCA  will  be 
submitted  to  the  Contract  Appeals 
Division. 

(8)  Those  involving  procurement 
fraud,  including  Qui  Tam  cases,  will  be 
submitted  to  the  Procurement  Fraud 
Division. 

(b)  Information  to  be  submitted.  When 
referring  matters  pursuant  to  paragraph 
(a)  of  this  section,  the  following  data 
should  be  provided: 

(1)  Parties  (named  or  prospective)  to 
(he  proceeding,  their  attorneys,  and  case 
number,  where  appropriate. 

(2)  Party  making  the  request  (if  a 
subpoena,  indicate  moving  party)  and 
his  attorney. 

(3)  Name  of  tribunal  in  which  the 
proceeding  is  pending. 

(4)  Nature  of  the  proceeding. 

(5)  Date  of  receipt  of  request  or  date 
and  place  of  service  of  subpoena. 

(6)  Name,  grade,  position,  and 
organization  of  person  receiving  request 
or  served  with  subpoena. 

(7)  Date,  time,  and  place  designated  in 
request  or  subpoena  for  production  of 
information  or  appearance  of  witness. 

(8)  Nature  of  information  sought  or 
document  requested,  and  place  where 
document  is  maintained. 

(9)  A.  copy  of  each  document 
requested.  Contact  the  appropriate  office 
at  HQDA  if  this  would  be  burdensome 
and  uimecessary  to  a  decision  whether 
to  release,  redact,  or  withhold  a 
particular  document. 

(10)  Name  of  requested  witness, 
expected  testimony,  requested 
appearance  time  and  date,  and  whether 
witness  is  reasonably  available. 

(11)  Analysis  of  the  problem  with 
recommendations . 

Release  of  Records  in  Connection  With 
Litigation 

§  51 6.43    Release  of  Army  and  other 
agency  records. 

(a)  Preservation  of  originals.  To 
preserve  the  integrity  of  DA  records,  DA 


personnel  will  submit  properly 
authenticated  copies  rather  than 
originals  of  documents  or  records  for 
use  in  legal  proceedings,  unless  directed 
otherwise  by  Litigation  Division.  (See  28 
U.S.C.  1733.) 

(b)  Authentication  of  copies.  Copies  of 
DA  records  approved  for  release  can  be 
authenticated  for  introduction  in 
evidence  by  use  of  DA  Form  4.  (See 

§  516.25  for  instructions.) 

(1)  Records  maintained  in  U.S.  Army 
Engineer  Districts  and  Divisions  will  be 
forwarded  to  HQDA(CECC-K),  WASH 
DC  20314-1000. 

(2)  All  other  records  will  be 
forwarded  to  the  appropriate  office  at 
HQDA  (See  §516.42). 

(c)  Fees  and  charges.  AR  37-60 
prescribes  the  schedule  of  fees  and 
charges  for  searching,  copying,  and 
certifying  Army  records  for  release  in 
response  to  litigation-related  requests. 

(d)  Release  of  records  of  other 
agencies.  Normally  an  individual 
requesting  records  originating  in 
agencies  outside  DA  (that  is,  FBI 
reports,  local  police  reports,  civilian 
hospital  records)  that  are  also  included 
in  Army  records  should  be  advised  to 
direct  his  inquiry  to  the  originating 
agency. 

§516.44    Determination  of  release 
authorization. 

(a)  Policy.  DA  policy  is  to  make 
official  information  reasonably  available 
for  use  in  Federal  and  state  courts  and 
by  other  governmental  bodies  unless  the 
information  is  classified,  privileged,  or 
otherwise  protected  from  public 
disclosure. 

(b)  Releasability  factors.  In  deciding 
whether  to  authorize  release  of  official 
information,  the  deciding  official  should 
consider  the  following: 

(1)  Has  the  requester  compUed  with 
DA  policy  governing  the  release  of 
official  documents  in  §  516.41(d)  of  this 
part. 

(2)  Is  the  request  unduly  burdensome 
or  otherwise  inappropriate  under  the 
applicable  court  rules? 

(3)  Is  the  disclosure  appropriate  under 
the  rules  of  procedure  governing  the 
matter  in  which  the  request  arose? 

(4)  Would  the  disclosure  violate  a 
statute,  executive  order,  regulation,  or 
directive? 

(5)  Is  the  disclosure  appropriate  under 
the  relevant  substantive  law  concerning 
privilege? 

(6)  Would  the  disclosure  reveal 
information  properly  classified  pursuant 
to  the  DOD  Information  Security 
Program  under  AR  380-5,  unclassified 
technical  data  withheld  from  public 
release  pursuant  to  32  CFR  §  250.  or 
other  matters  exempt  bom  unrestricted 
disclosure? 


(7)  Would  disclosure  interfere  with 
ongoing  enforcement  proceedings, 
compromise  constitutional  rights,  reveal 
the  identity  of  an  intelligence  source  or 
confidential  informant,  disclose  trade 
secrets  or  confidential  commercial  or 
financial  information,  or,  othervnse  be 
inappropriate  under  the  circumstances? 

(8)  Would  the  disclosure  violate  any 
person's  expectation  of  confidentiality 
or  privacy? 

§  516.45    Records  determined  to  l>e 
releasable. 

If  the  deciding  official,  after 
considering  the  factors  set  forth  in 
§  536.44,  determines  that  all  or  part  of 
requested  official  records  are  releasable, 
copies  of  the  records  should  be 
furnished  to  the  requester. 

§516.46    Records  determined  not  to  be 
releasable. 

(a)  General.  If  the  deciding  official, 
after  considering  the  factors  in  §  516.44. 
determines  that  all  or  part  of  requested 
official  records  should  not  be  released, 
heAvill  promptly  communicate  directly 
with  the  attorney  or  individual  who 
caused  the  issuance  of  the  subpoena, 
order,  or  request  and  seek  to  resolve  the 
matter  informally.  If  the  subpoena  or 
order  is  invalid,  he  should  explain  the 
basis  of  the  invalidity.  The  deciding 
official  should  also  explain  why  the 
records  requiested  are  privileged  from 
release.  The  deciding  official  should 
attempt  to  obtain  the  agreement  of  the 
requester  to  withdraw  the  subpoena, 
order,  or  request  or  to  modify  the 
subpoena,  order,  or  request  so  that  it 
pertains  only  to  records  which  may  be 
released.  (See  Figure  G-1,  Appendix  G, 
of  this  part.) 

(b)  Information  protected  by  the 
Privacy  Act. 

(1)  A  subpoena  duces  tecum  or  other 
legal  process  signed  by  an  attorney  or 
clerk  of  court  for  records  protected  by 
the  Privacy  Act,  5  U.S.C.  552a,  does  not 
justify  the  release  of  the  protected 
records.  The  deciding  official  should 
explain  to  the  requester  that  the  Privacy 
Act  precludes  disclosure  of  records  in  a 
system  of  records  without  the  vkritten 
consent  of  the  subject  of  the  records  or 
"pursuant  to  the  order  of  a  court  of 
competent  jurisdiction."  (See  5  U.S.C. 
552a(b)(ll)).  An  "order  of  the  court"  for 
the  purpose  of  subsection  5  U.S.C. 
552a(b)(ll)  is  an  order  or  writ  requiring 
the  production  of  the  records,  signed  by 
a  judge  or  magistrate. 

(2)  Unclassified  records  othervkise 
privileged  from  release  under  5  U.S.C. 
552a  may  be  released  to  the  court  under 
either  of  the  following  conditions: 

(i)  The  subpoena  is  accompanied  by 
an  order  signed  by  a  judge  or  magistrate. 
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or  such  order  is  separately  served,  that 
orders  the  person  to  whom  the  records 
pertain  to  release  he  specific  records,  or 
that  orders  copies  of  the  records  be 
delivered  to  the  c  erk  of  court,  and 
indicates  that  the  court  has  dfitermined 
the  materiahty  of  he  records  and  the 
nonavailability  of  a  claim  of  privilege. 

(ii)  The  clerk  of  the  court  is 
empowered  by  lot  al  statute  or  practice 
to  receive  the  recc  :ds  under  seal  subiect 
!o  request  that  the  f  be  withheld  from 
the  parties  until  tJ  le  court  determines 
whether  the  recor  is  are  material  to  the 
issues  and  until  ai  ly  question  of 
privilecf"  i.s  resolv  d. 

(iii)  Siibpoeaas  or  alcohol  abuse  or 
drug  abuse  treatm  fnt  records  must  be 
processed  under  A  2  U.S.C  290f)d-3  and 
290ee-3,  and  Pub!  e  Health  Service 
regulations  publis  led  al  42  CFR  2.1 — 
2  67. 

(iv)  Upon  reque  .t.  SIAs  and  legal 
advisers  may  him  sh  to  the  attorney  for 
the  injured  party  ( r  the  lortfflasor's 
attorney  or  ifisuraj  see  companv  a  copy 
of  the  narrative  su  iimary  of  mt^cal 
care  that  relates  to  a  claim  under 
Subpart  E  of  this  j  art-  If  addj'.io.nal 
medical  records  aj  e  requeste<i  only 
those  that  directly  pertain  to  the 
pending  action  ua  1  be  fumishf-d.  If 
furnishing  copies  )f  medical  records 
would  prejudice  t  le  cause  of  action,  the 
matter  will  be  rep  irted  to  Litigation 
Division. 

(c)  Referral  to  Li  igation  Division.  If 
the  S)A  or  legal  at:  ;iser  is  not  able  to 
resolve  a  request  f  >r  Army  records 
informally,  be  she  Jd  contact  Litigation 
Division. 

(1)  Litigation  Di  lision  may  respond  to 
subpoenas  or  orde  s  for  records 
privileged  from  re  ease  by  informing  the 
local  U.S.  Attome;  about  the  subpoena 
and  requesting  tha  :  office  file  a  motion 
to  quash  the  subpc  ena  or  a  motion  for 

a  protective  order.  The  records 
privileged  from  re  ease  should  be 
retained  by  the  cui  todian  pending  the 
court's  ruling  upoi  i  the  government's 
motion. 

(2)  When  a  moti  >n  to  quash  or  for  a 
protective  order  is  not  filed,  or  the 
motion  is  imsucce  isful,  and  the 
appropriate  DA  of  icial  has  determined 
that  no  further  effc  rts  will  be  made  to 
protect  the  records ,  copies  of  the  records 
(authenticated  if  O'  scessary)  will  be 
submitted  to  the  a  urt  (or  to  the  clerk 

of  court)  in  respon  \e  to  the  subpoena  or 
order. 

(d)  Classified  an  1  privileged 
n>aterials.  Request!  from  DOJ.  U.S. 
Attorneys,  or  attori  leys  for  other 
governmental  enti  es  for  records  which 
are  classified  or  ot  ^erwise  privileged 
from  release  will  b )  referred  to 


Litigation  Division 


(See  §5 16.4 1(g). 


DA  Personnel  as  Witnesses  in  Private 
Litigation 

§  516.47    Response  to  subpoenas,  orders, 
or  rB(|uests  for  witnesses. 

(a)  Policy.  The  involvement  of  present 
or  former  DA  personnel  in  private 
litigation  is  solely  a  personal  matter 
between  the  wdtness  and  the  requesting 
party,  unless  one  or  more  of  the 
following  conditions  apply: 

(1)  The  testimony  involves  official 
information.  (See  Appendix  F — Glossary 
to  this  part). 

(2)  Tne  witness  is  to  testify  as  an 
expert. 

(3)  The  absence  of  the  witness  from 
duty  will  seriously  interfere  with  the 
accomplishment  of  a  nxilitary  mission. 

(b)  Former  DA  personnel  Former  DA 
personnel  may  freely  respond  to 
requests  for  interviews  and  subpoenas 
except  in  instances  involving  official 
information  (paragraph  (a)(1)  of  this 
section)  or  concerning  expert  testimony 
prohibited  by  §  516.40.  In  those 
instances,  the  subject  of  the  request  or 
subpoena  should  take  the  action 
specified  in  §§  516.41(c)  and  516.42. 

(c)  Present  DA  personnel  Present  DA 
personnel  will  refer  all  requests  for 
interviews  and  subpoenas  for  testimony 
in  private  litigation  through  their 
supervisor  to  the  appropriate  SJA  or 
legal  adviser. 

(d)  Discretion  to  testify.  Any 
individual  not  wishing  to  grant  an 
interview  or  to  testify  concerning 
private  litigation  may  seek  the  advice  of 
an  Army  attorney  concerning  the 
consequences,  if  any,  of  refusal.  Any 
individual  not  authorized  to  consult 
with  Army  coimsel  should  consult  with 
private  counsel,  at  no  expense  to  the 
government 

§51&4a    Offictal  infoimation. 

(a)  In  instances  invoKing 

§  516.47(a)(1),  the  matter  will  be. 
referred  to  the  SJA  or  legal  adviser 
serving  the  organization  of  the 
individual  whose  testimony  is 
requested,  or  to  HQDA  pursuant  to 
§  516.47(a).  The  deciding  ofiicial  will 
detennine  whether  to  release  the 
information  sought  under  the  principles 
established  in  §  516.44.  If  funding  by  the 
United  States  is  requested,  see 
§  516.55(d). 

(b)  If  the  deciding  official  determines 
that  the  information  may  be  released, 
the  individual  will  be  permitted  to  be 
interviewed,  deposed,  or  to  appear  as  a 
witness  in  court  provided  such 
interview  or  appearance  is  consistent 
Mrith  the  requirements  of  §§516.49  and 
516.50.  (See,  for  example.  Figure  G-2, 
Appendix  G,  to  this  part).  A  JA  or  DA 
civilian  attorney  should  be  present 


during  any  interview  or  testimony  to  act 
as  legal  representative  of  the  Army.  If  a 
question  seeks  information  not 
previously  authorized  for  release,  the 
legal  representative  ^fh\\  advise  the 
witness  not  to  answer.  If  necessary  to 
avoid  release  of  the  information,  the 
legal  representative  will  advise  the 
witness  to  terminate  the  interview  or 
deposition,  or  in  the  case  of  testimony 
in  court,  advise  the  judge  that  DOD 
directives  and  Army  regulations 
preclude  the  witness  from  answering 
without  HQDA  approval.  Every  effort 
should  be  made,  however,  to  substitute 
releasable  information  and  to  continue 
the  interview  or  testimony. 

§516.49    Expert  witnesses. 

(a)  General  rule.  Present  DA  personnel 
will  not  provide,  with  or  without 
compensation,  opinion  or  expert 
testimony  either  in  private  litigation  or 
in  litigation  in  which  the  United  States 
has  an  interest  for  a  party  other  than  the 
United  States.  Former  DA  personnel 
will  not  provide,  with  or  without 
compensation,  opinion  or  expert 
testimony  concerning  official 
information,  subjects,  or  activities  either 
in  private  litigation  or  in  litigation  in 
which  the  United  States  has  an  interest 
for  a  party  other  than  the  United  States. 
(See  Figure  G-3,  Appendix  G  of  this  - 
part).  An  SJA  or  legal  adviser  is 
authorized  to  deny  a  request  for  expert 
testimony,  which  decision  may  be 
appealed  to  Litigation  Division. 

(b)  Exception  to  the  general 
prohibition.  If  a  requester  can  show 
exceptional  need  or  unique 
circumstances,  and  the  anticipated 
testimony  will  not  be  adverse  to  the 
interests  of  the  United  States,  Litigation 
Division  may  grant  special  written 
authorization  for  present  or  former  DA 
personnel  to  testify  as  expert  or  opinion 
witnesses  at  no  expense  to  the  United 
States.  In  no  event  may  present  or 
former  DA  perscmoel  furnish  expert  or 
opinion  testimony  Id  a  case  in  which, 
the  United  States  has  an  interest  for  a 
party  whose  interests  are  adverse  to  the 
interests  of  the  United  States, 

(c)  Exception  for  ANIEDD  persormel. 
Members  of  the  Army  medical 
department  or  other  qualified  spfKJalists 
may  testify  in  private  litigation  with  the 
following  limitations  (See  Figure  G— 4, 
Appendix  G,  of  this  part): 

(1)  The  litigation  involves  patients 
they  have  treated,  investigations  they 
have  made,  laboratory  tests  they  have 
conducted,  or  other  actions  taken  in  the 
regular  course  of  their  duties. 

(2)  They  limit  their  testimony  to 
factual  matters  such  as  the  following: 
their  observations  of  the  patient  or  other 
operative  facts;.the  treatment  prescribed 


or  corrective  action  taken;  course  of 
recovery  or  steps  required  for  repair  of 
damage  suffered;  and,  contemplated 
futuje  treatment. 

(3)  Their  testimony  may  not  extend  to 
expert  or  opinion  testimony,  to 
hypothetical  questions,  or  to  a 
prognosis. 

(d)  Court-ordered  expert  or  opinion 
testimony.  If  a  court  or  other 
appropriate  authority  orders  expert  or 
opinion  testimony,  the  witness  will 
immediately  notify  Litigation  Division. 
If  Litigation  Division  determines  it  will 
not  challenge  the  subpoena  or  order,  the 
witness  vdll  comply  with  the  subpoena 
or  order.  If  directed  by  Litigation 
Division,  however,  the  witness  will 
respectfully  decline  to  comply  with  the 
subpoena  or  order.  (See  United  States 
ex.  rel.  Touhyv.  Ragen.  340  U.S.  462 
(1951)): 

(e)  Expert  witness  fees.  All  fees 
tendered  to  present  DA  personnel  as  an 
expert  or  opinion  witness,  to  the  extent 
they  exceed  actual  travel,  meals,  and 
lodging  expenses  of  the  witness,  will  be 
remitted  to  the  Treasurer  of  the  United 
States. 

§  51 6.50    Interterence  with  mission. 

If  the  absence  of  a  witness  from  duty 
will  seriously  interfere  with  the 
accomplishment  of  a  military  mission, 
the  SJA  or  legal  adviser  will  advise  the 
requesting  party  and  attempt  to  make 
alternative  arrangements.  If  these  efforts 
fail,  the  SJA  or  legal  adviser  will  refer 
the  matter  to  Litigation  Division. 

Litigation  in  Which  the  United  States 
Has  an  Interest 

§  51 6.51    Response  to  subpoenas,  orders, 
or  requests  for  witnesses. 

(a)  Referral  to  a  deciding  official. 
Requests,  subpoenas,  or  orders  for 
official  information,  interviews  or 
testimony  of  present  or  former  DA 
personnel  in  litigation  or  potential 
litigation  in  which  the  United  States  has 
an  interest,  including  requests  from 
DOJ,  will  be  resolved  by  the  SJA  or  legal 
adviser  pursuant  to  the  principles  of 
this  subpart.  Litigation  Division  will  be 
consulted  on  issues  that  cannot  be 
resolved  by  the  SJA  or  legal  adviser. 

(b)  Reassignment  of  vntnesses.  When 
requested  by  the  U.S.  Attorney,  the  SJA 
or  legal  adviser  will  ensure  that  no 
witnesses  are  reassigned  from  the 
judicial  district  without  advising  the 
DOJ  attomev.  If  a  witness  is  vital  to  the 
government's  case  and  trial  is  imminent, 
the  SJA  or  legal  adviser  should  make 
informal  arrangements  to  retain  the 
witness  in  the  command  until  trial.  If 
this  is  not  feasible,  or  if  a  satisfactory 
arrangement  cannot  be  reached  with  the 


DOJ  attorney,  the  SJA  or  legal  adviser 
should  notify  Litigation  Division. 

§  51 6.52    Expert  witnesses. 

Requests  for  present  or  former  DA 
personnel  as  expert  or  opinion        * 
writnesses  from  DOJ  or  other  attonieys 
representing  the  United  States  will  be 
referred  to  Litigation  Division  unless  the 
request  involves  a  matter  that  has  been 
delegated  by  Litigation  Division  to  an 
SJA  or  legal  adviser.  In  no  event,  may 
present  or  former  DA  personnel  furnish 
expert  or  opinion  testimony  in  a  case  in 
which  the  United  States  has  an  interest 
for  a  party  whose  interests  are  adverse 
to  the  interests  of  the  United  States. 

§  516.53    News  media  and  other  inquiries. 

News  media  inquiries  regarding 
litigation  or  potential  litigation  will  be 
referred  to  the  appropriate  public  affairs 
office.  DA  persoimel  will  not  comment 
on  any  matter  presently  or  potentially  in 
litigation  without  proper  clearance. 
Local  public  affairs  officers  will  refer 
press  inquiries  to  HQDA  (SAPA), 
WASH  DC  20310-1500.  with 
appropriate  recommendations  for 
review  and  approval  by  the  Office  of  the 
Chief  of  Public  Affairs.  All  releases  of 
information  regarding  actual  or 
potential  litigation  will  be  coordinated 
with  Litigation  Division  prior  to  release. 

Status,  Travel,  and  Expenses  of 
Witnesses 

§  516.54    Witnesses  for  the  United  States. 

(a)  Status  of  witness.  A  military 
member  authorized  to  appear  as  a 
witness  for  the  United  States,  including 
those  authorized  to  appear  under 
§  516.55(d),  will  be  placed  on  temporary 
duty.  If  USAR  or  NG  persoimel  are 
requested  as  witnesses  for  the  United 
States,  and  if  their  testimony  arises  from 
their  active  duty  service,  they  should  be 
placed  on  active  duty  to  testify.  The 
status  of  a  civilian  employee  will  be 
determined  under  Federal  Persoimel 
Manual  630,  subchapter  10.  DA 
personnel  who  appear  as  necessary 
witnesses  for  a  party  asserting  the 
government's  claim  for  medical  care 
expenses  are  witnesses  for  the  United 
States. 

(b)  Travel  arrangements.  Travel 
arrangements  for  witnesses  for  the 
United  States  normally  are  made  by  DOJ 
through  Litigation  Division  for  other 
than  local  travel.  Litigation  Division 
will  issue  instructions  for  this  travel, 
including  fund  citation,  to  the 
appropriate  commander.  A  U.S. 
Attorney,  or  an  attorney  asserting  the 
government's  medical  care  claim  under 
Subpart  E,  may  make  arrangements  for 
local  travel  through  the  SJA  or  legal 
adviser  for  attendance  of  a  witness  who 


is  stationed  at  an  installation  within  the 
same  judicial  district,  or  not  more  than 
100  miles  bx>m  the  place  where 
testifying.  Other  requests,  including 
those  under  §  516.55(d),  will  be  referred 
to  Litigation  Division.  The  instructions 
from  Litigation  Division,  or  the  request 
from  the  U.S.  Attorney  or  the  attorney 
asserting  the  government's  claim,  will 
serve  as  a  basis  for  the  issuance  of 
appropriate  travel  orders  by  the  local 
commander. 

(c)  Travel  and  per  diem  expenses.  The 
witness'  commander  or  supervisor 
should  ensure  the  witness  has  sufficient 
funds  to  defray  expenses.  The  SJA  or 
legal  adviser  will  provide  assistance. 

(1)  Where  local  travel  is  performed  at 
the  request  of  a  U.S.  Attorney  and  the 
testimony  does  not  involve  information 
acquired  in  the  performance  of  duties, 
transportation  arrangements  and  any  per 
diem  expenses  are  the  responsibility  of 
the  U.S.  Attorney. 

(2)  An  attorney  asserting  the 
government's  medical  care  or  property 
claim  may  be  required  to  advance  local 
travel  expense  money  to  the  witness 
requested  and  to  include  these  in 
recoverable  costs  where  the 
government's  claim  is  not  large  enough 
to  justify  expenditures  of  government 
travel  funds. 

(3)  Other  local  travel  and  per  diem 
expense  for  cases  involving  Army 
activities  or  claims  are  proper  expenses 
of  the  command  issuing  the  orders. 

(4)  Litigation  Division  will  furnish 
travel  expense  and  per  diem  funds  for 
other  than  local  travel  and  will  receive 
reimbursement  from  DOJ  or  other 
goveriunent  agencies  as  appropriate. 

§  51 6.55    Witnesses  for  a  state  or  private 
JitiganL 

(a)  Status  of  witness.  If  authorized  to 
appear  as  a  witness  for  a  state  or  private 
litigant,  and  the  testimony  to  be  given 
relates  to  information  obtained  in  the 
performance  of  official  duties,  a  military 
member  will  attend  in  a  permissive  TDY 
status.  If  authorized  to  appear  as  a 
witness,  but  the  testimony  does  not 
relate  to  information  obtained  in  the 
performance  of  official  duties,  a  military 
member  may  be  granted  a  pass  or 
permissive  TDY  under  AR  630-5,  or  be 
required  to  take  ordinary  leave.  The 
status  of  a  civilian  employee  will  be 
determined  under  5  CFR  Chapter  I. 

(b)  Travel  arrangements.  The 
requesting  party  or  state  agency  will 
make  all  travel  arrangements  for 
attendance  of  DA  personnel  authorized 
to  appear  as  witnesses  for  a  state  or 
private  litigant.  The  local  commander 
may  issue  appropriate  orders  when 
necessary. 
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(c)  Travel  expens^  The  United  States 
may  not  pay  travel,  ineais,  and  lodging 
expenses  of  the  witness,  other  than 
normal  aUowances  lor  subsistence 
pursuant  to  the  DOD  Military  Pay  and 
Allowances  Entitles  lents  Manual.  These 
expenses  are  solely  1 1  matter  between  the 
witness  and  the  parl^  seeking  his 
appearance.  Witnesses  ordinarily 
should  be  advised  to  require  advance 
lenses.  Military 
i  to  appear  in  a  pass 
atus  are  not 
tness  attendance 


payment  of  such  ex] 

personnel  authorize^ 

or  permissive  TDY 

entitled  to  receive 

fees,  but  may  acceptitravel,  meals,  and 

lodging  expense  moitey  from  the 

requesting  litigant.  All  witness  fees 

tendered  the  military  member,  to  the 

extent  they  exceed  s  ich  actual  expenses 


of  the  member,  will 


)e  remitted  to  the 


Treasurer  of  the  Uni  ed  States.  A 
civilian  employee  ai  thorized  to  appear 


in  his  or  her  official 


i^apacity  wil]  accept 


the  authorized  witne  ss  fees,  in  addition 


to  the  allowance  for 


ravel  and 


subsistence,  and  mai  e  disposition  of  the 
viritness  fees  as  instn  cted  by  his  or  ber 
personnel  office. 

(d)  Funding  by  the!  United  States. 
Requests  for  DA  per<  onnel  to  appear  at 
government  expense  as  witnesses  in 
state  or  local  proceec  ings  for  a  party 
other  than  the  Unite<  States,  including 
cases  involving  domi  stic  violence  or 
child  abuse,  will  be  i  eferred  to 
Litigation  Division.  1  itigation  Division 
may  authorize  travel  and  per  diem 
expenses  under  §  51« 
is  one  in  which  the 
significant  interest. 


§  516.56    Witnesses  before  foreign 
tribunals. 


for  Jign ! 
EA 


(a)  Referral  to  the 
subpoenas  from  a 
tribunal  for  present 
stationed  or  employe  i 
country  to  be  intervi<  w 
as  witnesses  will  be 
SJA  of  the  command 
court-martial  jurisdi 
to  which  the  individual 
attached,  or  eraplo 
determine  the 

( 1 )  Whether  a  cons 
§516.47(a)(1)througli 

(2)  Whether  the  in 
is  releasable  under 
established  in  §  516. 

(3)  Whether  the 
American  Embassy 
because  the  person  is 
Embassy  staff  or  a 
diplomatic  immiu- 

(b)  United  States 
litigation.  If  the  SJA 
United  States  has  an 
litigation,  the 
duthorize  the  intervie  iv 


t  conuna ider 


.54  when  the  case 
nited  States  has  a 


JA.  Requests  or 
government  or 
personnel 
within  that 
ed  or  to  appear 
Drwarded  to  the 
sxercising  general 
itjion  over  the  unit 
is  assigned, 
Dyeji.  The  SJA  will 
follow  ng: 

deration  listed  in 
a){3)  applies, 
f  >rmation  requested 
principles 
through  §516.46. 
approval  oi  the 
should  be  obtained 
attached  to  the 
qu^ion  of 
immimity  may  be  involved, 
"an  interest  in  the 
determines  that  the 
nterest  in  the 


the 

<A3' 


may 
or  order  the 


individual's  attendance  in  a  temporary 
duty  status.  The  United  States  will  be 
deemed  to  have  an  interest  in  the 
litigation  if  it  is  bound  by  treaty  or  other 
international  agreement  to  ensure  the 
attendance  of  such  personnel. 

(c)  United  States  has  no  interest  in  the 
litigation.  If  the  SJA  determines  that  the 
United  States  does  not  have  an  interest 
in  the  Utigation,  the  commander  may 
authorize  the  interview  or  the 
appearance  of  the  witness  imder  the 
principles  established  in  §  516.47 
through  §5 16.50. 

(d)  Witnesses  located  outside  the 
requester's  country.  If  the  requested 
witness  is  stationed  in  a  country  other 
than  tiie  requester's,  the  matter  v«ll  be 
referred  to  Litigation  Division. 

Subpart  H — Remedies  In  Procurement 
Fraud  and  Corruption 

$516.57    Purpose 

This  subpart  delineates  the  policies, 
procedures,  and  responsibilities  for 
reporting  and  resolving  allegations  of 
procurement  fraud  or  irregularities  (PFI) 
within  DA.  It  implements  DOD 
Directive  7050.5.  (See  Appendix  D  to 
this  part. J 

§516l58    Pollctes 

(a)  Procurement  fraud  and 
irregularities  will  be  promptly  and 
thoroughly  addressed  whenever 
encountered.  Reports  will  be  initiated  in 
a  timely  marmer  and  will  be 
supplemented  as  appropriate. 

(b)  Investigations  will  be  monitored  to 
see  that  interim  corrective  action  is 
taicen  and  that  final  action  is  taken  as 
expeditiously  as  possible. 

(c)  This  regulation  establishes  the 
Procurement  Fraud  Division  (PFD),  U.S. 
Army  Legal  Services  Agency,  as  the 
single  centralized  organization  within 
the  Army  to  coordinate  and  monitor 
criminal,  civil,  contractual,  and 
administrative  remedies  in  significant 
cases  of  fraud  or  corruption  relating  to 
Army  prociu^ment. 

(d)  The  key  elements  of  the  Army's 
prociu«ment  fraud  program  follow: 
centralized  policy  making  and  program 
direction;  fraud  remedies  coordination; 
decentralized  responsibility  for 
operational  matters,  such  as  reporting 
and  remedial  action;  continuous  case 
monitorship  by  PFD  from  the  initial 
report  until  final  disposition;  and, 
command-wide  fraud  awareness 
training. 

(e)  Remedies  for  PFI  will  be  pursued 
in  a  timely  manner  and  properly 
coordinated  with  other  agencies.  Every 
effort  will  be  made  to  support  criminal 
investigation  and  prosecuticMi  of 
fraudulent  activity. 


(f)  A  specific  remedies  plan  wall  be 
formulated  for  each  significant  case  of 
fraud  or  corruption  involving 
procurement. 

(gj  Coordination  on  the  status  and 
disposition  of  cases  will  be  maintained 
between  PFD.  OTJAG,  PFI  Coordinators 
at  MACOMs,  and  Procurement  Fraud 
Advisers  at  subordinate  commands. 
Coordination  of  prociuement  and 
personnel  actions  will  be  accompUsbed 
with  investigative  agencies  as  required 
by  those  agencies. 

(h)  Training  which  relates  to  fraud 
and  corruption  in  the  procurement 
process  is  a  significant  element  of  this 
program. 

§51S.59    Duties  ar>d  procedures. 

(a)  TJAG  has  overall  responsibility  for 
the  coordination  of  remedies  in 
procurement  fraud  and  corruption 
within  the  Army.  This  responsibility 
has  been  delegated  to  PFD.  Functions  of 
PFD  will  include  the  following: 

(1)  Serving  as  the  single  centralized 
organization  in  the  Army  to  monitor  the 
status  of,  and  ensure  the  coordination 
of,  criminal,  civil,  contractual,  and 
administrative  remedies  for  each 
significant  case  of  fraud  or  corruption. 

(2)  Receiving  reports  of  procurement 
fraud  and  corruption  from  any  source 
including,  but  not  limited  to  the 
following:  DOD  criminal  Investigative 
organizations;  audit  agencies; 
contracting  officers;  inspectors  general 
of  the  executive  branch;  correspondence 
from  the  public;  and,  commanders.  This 
provision  does  not  repeal  any  other 
refKtrting  requirement  but  estabhshes 
PFD  as  a  recipient  of  PFI  infomiation  at 
the  earliest  possible  time. 

(3)  Establishing  a  monitoring  system 
writhin  OTJAG  for  all  cases  of  fraud  and 
corruption  that  relate  to  Army 
procurement. 

(4)  Ehscussing  regularly  with  the  U.S. 
Army  Criminal  Investigation  Command 
(USAODC)  or  the  assigned  DOD 
criminal  investigative  organization  the 
current  status  of  significant  fraud  or 
corruption  cases  and  their  coordination 
with  prosecutive  authorities. 

(5)  Ensuring  that  all  criminal,  d\  il. 
contractual,  and  administrative 
remedies  are  considered  in  each 
significant  fraud  or  corruption  case  and 
that  timely  and  applicable  remedies  are 
undertaken  by  commanders,  contracting 
officers,  and  suspension  and  debarment 
authorities.  For  example,  consideration 
of  suspension  or  debarment  of  a 
contractor  or  individual  should 
normally  be  initiated  within  30  days  of 
indictment  or  conviction. 

(6J  Coordinating,  as  appropriate,  with 
other  DOD  compon»5nts  affc-cted  by  a 


significant  fraud  or  corruption  case 
being  monitored  by  the  Army. 

(7)  Developing,  with  the  responsible 
IX)D  investigative  organization, 
Procurement  Fraud  Coordinators  and 
Advisers,  and  other  involved  agencies,  a 
specific  comprehensive  remedies  plan 
for  each  significant  fraud  or  corruption 
case. 

(8)  Coordinating  remedies  with  DOJ. 
In  the  case  of  ongoing  criminal 
investigations,  coordinate  remedies 
through,  or  wixh  the  prior  knowledge  of, 
the  DOD  criminal  investigative 
organization  responsible  for  the  case. 

(9)  In  significant  firand  or  corruption 
cases,  identifying  and  documenting  any 
knowm  adverse  impact  on  a  DOD 
mission,  and  including  the  information 
in  any  remedies  plan. 

(10)  Providing  the  appropriate  DOD 
criminal  investigatijp  organization  with 
information  concermng  final  remedies 
as  a  result  of  an  investigation  by  that 
organization. 

(11)  Receiving  notifications  ftDm 
criminal  investigative  agencies 
concerning  substituted,  defective,  and 
counterfeit  hardware  in  which  a  serious 
hazard  to  health,  safety  or  operational 
readiness  is  indicated;  ensuring  that 
appropriate  safety,  procurement  and 
program  officials  are  informed  in 
accordance  with  enclosxne  3  of  DOD 
Directive  7050.5.  PFD  will  specifically 
ensure  that  contract  reviews  (DD  350 
reports)  and  adverse  impact  statements 
(See  §  516.64(c)(2)  are  prepared,  and 
that  such  information  is  used  to 
determine  if  further  inquiry  is 
warranted  to  prevent  reoccurrence  and 
to  detect  other  possible  fraud.  Impact 
statements  will  not  be  released  to 
prosecutive  agencies  until  reviewed  by 
PFD.  When  appropriate,  PFD  will 
coordinate  with  other  DOD  agencies  to 
establish  a  lead  agency  for  victim 
impact  statements  in  muhi-DOD  agency 
cases. 

(b)  The  Commanding  General, 

USACIDC,  will  take  the  following 
actions: 

(1)  Notify  PFD  of  any  investigations 
involving  fraud  or  corruption  related  to 
procurement  activities. 

(2)  Notify  ot.hei»  DOD  component 
criminal  investigative  organizations 
when  investigations  involving  fr^nd  or 
corruption  affect  that  component  This 
includes  evidence  of  fraud  by  a 
contractor,  subcontractor,  or  employee 
of  either,  on  current  or  past  contracis 
with,  or  affecting,  that  component. 

-     (3)  Notify  the  Defense  Investigative 
Service  of  any  investigations  that 
develop  evidence  which  affects  DOD 
cle.ared  industrial  facilities  or  personnel 

(4)  Determine  the  effect  on  any 
ongoing  investigations  or  prosecutions 


of  any  criminal,  civil,  contractual,  or 
administrative  actions  being  considered 
by  a  centrahzed  organization  and  advise 
of  any  adverse  impact. 

(5)  Promptly  provide  commanders, 
contracting  ofiicers.  Procurement  Fraud 
Advisers,  and  suspension  and 
debarment  authorities,  when  needed  to 
allow  consideration  of  applicable 
remedies,  any  court  records,  documents, 
or  other  evidence  of  fraud  or  corruption 
from  ongoing  or  completed  criminal 
investigations.  In  cases  of  indjctnent  or 
conviction  of  a  contractor  or  individual, 
the  information  will  be  provided  in  time 
for  initiation,  if  appropriate,  of 
suspension  or  debarment  acUan  within 
30  days  of  the  indictment  oi  conviction. 

(6)  Provide  prosecutive  authorities 
and  centralized  organizations  with 
timely  information  on  the  adverse 
impact  on  a  DOD  mission  of  fraud  or 
corruption  that  relates  to  DOD 
procurement  activities.  This  information 
will  be  obtained  from  individuals  such 
as  the  head  of  the  contracting  agency, 
appropriate  commanders,  and  staff 
agencies.  Some  examples  of  adverse 
impact  on  a  DOD  mission  are 
endangerment  of  personnel  or  property, 
monetary  loss,  compromise  of  the 
procurement  process,  or  reduction  or 
loss  of  mission  readiness. 

(7)  Discuss  regularly  with 
Procurement  Fraud  Advisers  the  status 
of  significant  investigations  of  fraud  or 
corruption  and  their  coordination  with 
prosecutive  authorities  and  provide 
documents  and  reports  resulting  from 
the  investigations. 

|c)  Conunanders  of  service  schools 
conducting  procurement  or 
procurement-related  training  (such  as 
The  Judge  Advocate  General's  School, 
the  U.S.  Military  Police  Scbool,  and  the 
U.S.  Army  Logistics  Management 
Center)  will  ensure  the  following; 

(1)  All  procurement  and  procurement- 
related  training  includes  a  period  of 
instruction  on  fraud  and  corruption  in 
the  procurement  process. -The  length  of 
the  period  of  instruction  will  be 
appropriate  to  the  duration  and  nature 
of  the  training. 

(2)  Training  materials  are  developed 
to  support  that  training. 

(3)  Training  materials  developed  will 
be  sent  to  MACOM  PFI  Coordinators. 

(d)  MACOM  commanders  and  heads 
of  contracting  activities  will  ensure  the 
following: 

(1)  Substantial  indications  of  fraud  or 
corruption  relating  to  Array  contracts  or 
Army  administered  contracts  arc 
reported  promptly  to  the  supporting 
USACIIX]  element  and  the  Procurement 
Fraud  Division. 


(2)  Information  provided  includes 
reports  by  contracting  officers  under 
DEARS  209.406-3. 

§516.60    Procurement  fraud  and 
irregulanties  programs  at  HACOMs. 

(a)  Command  coimsel  and  SJAs  at 
MACOMs  will  develop  a  program  and 
appoint  an  attorney  as  PFI  Coordinator 
for  their  command.  Chief  counsel  and 
SJAs  at  commands  with  prociu«ment 
advisory  responsibility  v«ll  appoint  an 
attorney  as  a  Prociu^ment  Fraud 
Adviser  (PFA)  to  manage  the  PFI 
program  at  their  installations  as  well. 

(b)  Provision  may  be  made  for 
activities  not  having  sufficient  attorney 
assets  to  obtain  assistance  from  nearby 
installations  that  have  a  PFA. 

(c)  Reports  and  recommendations  will 
be  transmitted  through  command 
channels  to  the  PFI  coordinator  for  die 
affected  MACOM. 

(d)  Command  counsel,  chief  counsel, 
and  SJAs  will  exercise  supervisory 
authority  to  ensure  effective  operation 
of  the  fraud  program  and  coordination 
of  remedies  within  their  organizations. 

(e)  The  MACOM  Pn  Coordinator  will 
have  overall  responsibility  for  the 
design  and  implementation  of  the 
MACOM's  procurement  fraud  program. 

(0  PFAs  and  PFI  Coordinators  will 
coordinate  with  the  appropriate  local 
CID  or  Defense  Criminal  Investigative 
Service  (DCIS)  activity  to  assure  the 
prompt  notification  and  coordination  of 
all  Procurement  Fraud  cases. 

§  516.61    Reporting  requirements. 

(a)  Typical  fr^ud  indicators  during  the 
procurement  cycle  are  listed  in  Figure 
D-\,  Appendix  G.  to  this  part.  The  mere 
presence  of  one  or  more  of  these 
indicators  does  not,  by  itself,  require 
reporting  under  paragraph  b  of  this 
section.  Reports  should  be  submitted  if 
there  is  a  reasonable  suspicion  of 
procurement  fraud  or  irregularity  or  the 
procuring  agency  refers  the  matter  for 
investigation. 

(b)  "Procurement  Flash  Reports"  will 
be  transmitted  by  FAX  directly  to  PFD 
whenever  a  PFI  Coordinator  or  PFA 
receives  notice  of  a  PFI  involving  the 
Army.  To  facilitate  filing,  a  separate- 
sheet  should  be  used  for  each  rase 
reported.  These  reports  will  provide  a 
surqinct  summary  of  the  following 
available  information: 

(1 )  Name  and  address  of  contractor. 

(2)  Known  .subsidiaries  of  parent 
firms. 

(3)  Contracts  involved  in  potential 
fraud. 

(4)  Nature  of  potential  fraud. 

(5)  Summary  of  pertinent  facis. 

(6)  Possible  damages. 

(7)  Investigative  agencies  involved. 
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(8)  Local  PFAs  (namk  and  phone 
numbers).  J 

Any  of  the  above  cal|egories  that 
cannot  be  completed  Will  be  annotated 
as  "unknown  at  present." 

(c)  When  a  report  is  bquired  by 
DFARS  or  is  requested  by  PFD,  the 
provisions  of  DFARS  209.406-3  (48  CFR 
209.406-3)  will  be  foUJowed.  That 
paragraph  provides  th^  basic  content 
and  format  for  PFI  repi)rts. 

(d)  All  personnel  will  cooperate  to 
ensure  that  investigations  and 
prosecutions  of  procuiement  fraud  are 
completed  in  a  timely  and  thorough 
manner.  Requests  for  assistance  from 
federal  prosecutors  shbuld  be  processed 
through  the  local  PFA  [whenever 
possible.  Requests  for  |iederal 
investigators  will  be  processed  through 
the  supporting  USACIDC  and  the  PFA 
will  be  notifiml.  Wbeil  the  conduct  of 
criminal  investigation*  and 
prosecutions  conflict  with  the  progress 
of  procurements,  reasonable  deference 
will  be  given  to  criminal  investigators 
and  prosecutors  whenever  possible.  Any 
serious  conflict  that  cannot  be  resolved 
at  a  local  level  will  be  immediately 
reported  to  the  PFI  Coordinator  or  PFD 
for  action. 

(e)  PFI  Coordinators!  and  PFAs  may 
request  access  to  infoitnation  obtained 
during  criminal  investtgations  that  is 
not  protected  by  Fed.  R.  Crim.  P.  6(e) 
and  use  this  information  to  assist  them 
in  taking  appropriate  Administrative, 
contractual,  and  civil  remedies. 
Requests  for  this  infoitnation  should  be 
made  directly  to  the  appropriate  federal 
investigative  agency.  The  investigative 
organization  may  withhold  requested 
information  if  release  would 
compromise  an  investigation. 
Difficulties  in  obtainiag  information 
which  cannot  be  resolved  locally  will  be 
referred  to  PFD  for  appropriate  action. 

(f)  USACIDC  will  nitify.  in  writing, 
local  PFAs  as  well  as  PFD  vdthin  30 
days,  of  initiation  of 
investigation  of  fraud 
related  to  Army  proci 
Such  notification  will 
following: 

(1)  Case  title. 

(2)  USACIDC  Repor  t  of  Investigation 
number. 

(3)  Responsible  invi  (stigative  agency 
or  agencies. 

(4)  Office  of  primar  r  responsibility. 

(5)  Date  opened. 

(6)  Sununary  of  fad  s. 

(7)  Suspected  offen  «. 

(g)  The  transmissioi  i  of  the 
information  in  f  abov(  i  may  be  delayed 
if  the  Commanding  General,  USACIDC. 
or  the  head  of  another  DOD  criminal 
investigation  organization  determines 
the  transmission  would  compromise  the 


jsignincant 
jr  corruption 
ement  activities. 

I  include  the 


success  of  any  case  or  its  prosecution. 
The  prosecutive  authorities  dealing  with 
the  case  will  be  consulted,  when 
appropriate,  in  making  such 
determinations. 

(h)  USACIDC  will  obtain  the 
following  information  at  the  earliest 
possible  point  in  an  investigation  of 
fraud  or  corruption  that  relates  to  DOD 
procurement  activities,  whenever 
possible  without  reliance  on  grand  jury 
subpoenas: 

(1)  The  individuals  suspected  to  be 
responsible. 

(2)  The  suspected  firm's 
organizational  structure. 

(3)  The  firm's  financial  and  contract 

histon[. 

(4)  'The  firm's  organizational 
docimients  and  records. 

(5)  Statements  of  witnesses. 

(6)  Monetary  loss  to  the  government. 

(7)  Other  relev^t  information. 
This  information  will  be  provided  to 

PFD  or  other  cognizant  DOD  centralized 
organization. 

(i)  PFD  will  provide  wnritten 
notification  to  the  Defense  Investigative 
Service  of  all  suspension  or  debarment 
actions  taken  by  the  Army. 

f  516.62    PFDandHQUSAODC 
cooRNnstion. 

PFD  and  HQ  USACIDC  will 
coordinate  as  follows: 

(a)  Discuss  the  status  of  significant 
procurement  fraud  or  corruption 
investigations  being  conducted  by 
USACIDC  and  possible  remedies.  These 
discussions  should  take  place  on  a 
regular  basis. 

(b)  Discuss  the  coordination  of 
possible  criminal,  civil,  contractual,  or 
administrative  remedies  with 
prosecutive  authorities. 

(c)  PFD  will  maintain  liaison  with 
other  DOD  centralized  organizations 
and  will  coordinate  remedies  with  those 
centralized  organizations  affected  by  a 
significant  investigation  of  fraud  or 
corruption  that  relates  to  DOD 
procurement  activities. 

(d)  Ascertain  the  effect  on  any 
ongoing  investigation  of  the  initiation  of 
civil,  contractual,  or  administrative 
remedies  as  follows: 

(1)  PFD  will  maintain  liaison  with 
USACIDC  and  other  DOD  criminal 
investigative  organizations  in  order  to 
determine  the  advisability  of  initiating 
any  civil,  contractual,  or  administrative 
actions. 

(2)  USACIDC  will  advise  PFD  of  any 
adverse  effect  on  an  investigation  or     ^ 
prosecution  by  the  initiation  of  civil, 
contractual,  or  administrative  actions. 

§516.63    Coordination  wttii  DO  J. 

(a)  PFD  will  establish  and  maintain 
liaison  with  DOJ  and  the  Defense 


Procurement  Fraud  Unit  on  significant 
fraud  and  corruption  cases  to 
accomplish  the  following: 

(1)  Monitor  criminal  prosecutions. 

(2)  Initiate  litigation  for  civil  recovery.  • 

(3)  Coordinate  administrative  or 
contractual  actions  while  criminal  or 
civil  proceedings  are  pending. 

(4)  Coordinate  settlement  agreements 
or  proposed  settlements  of  criminal, 
civil,  and  administrative  actions. 

(5)  Respond  to  DOJ  requests  for 
information  and  assistance. 

(b)  In  cases  where  there  is  an  ongoing 
criminal  investigation,  coordination 
with  DOJ  by  any  member  of  the  Army 
normally  will  be  accomplished  by  or 
through  USACIDC  or  the  cognizant  DOD 
criminal  investigative  organization,  or 
with  the  investigative  organization's 
advance  knowledge.  This  does  not 
apply  to  the  routine  exchange  of 
information  between  government 
attorneys  in  the  coixrse  of  civil  litigation 
or  the  routine  referral  of  cases  to  DOJ  for 
civil  recovery. 

(c)  Initial  contact  by  any  attorney 
associated  with  the  U.S.  Army  with  a 
U.S.  Attorney's  office  or  DOJ,  whether 
initiated  by  die  Army  attorney  or  not, 
will  be  reported  to  PFD.  Activity  after 
the  initial  contact  will  only  be  reported 
to  PFD  when  the  Army  attorney  feels 
there  has  been  a  significant  event  in  the 
case.  If  the  Army  attorney  is  not  a  PFI 
Coordinator  or  a  PFA.  the  matter  should 
be  referred  to  one  of  these  two  attorneys 
as  soon  as  possible.  Routine  exchanges 
between  Army  attorneys  and  U.S. 
Attorney's  offices  or  DOJ  do  not  need  to 
be  brought  to  the  attention  of  PFD. 

§  51 6.64    Compreliensive  ren>edies  plan. 

(a)  A  specific,  comprehensive 
remedies  plan  will  be  developed  in  each 
significant  investigation  involving  fraud 
or  corruption  that  relates  to  Army 
procurement  activities.  When  possible, 
these  plans  should  be  forwarded  with 
the  DFARS  209.406-3  reports.  In  no 
case,  however,  should  the  report  be 
delayed  an  appreciable  time  pending 
completion  of  the  plan.  The  format  for 

a  remedies  plan  is  at  Figure  H-2, 
Appendix  G.  to  this  part. 

(b)  The  plan  will  be  developed 
initially  by  the  PFA  with  the 
participation  of  the  appropriate  criminal 
investigators  and  other  relevant 
personnel  such  as  the  contracting 
officer.  In  significant  cases  the  PFA 
should  also  coordinate  a  remedies  plan 
early  with  PFD.  Defective  product/ 
product  substitution  remedies  plans 
must  comply  with  the  requirements  of 
Appendix  D  to  this  part. 

(c)  A  comprehensive  remedies  plan 
will  include  at  a  minimum  the 


following  information  and 
considerations: 

(1)  Summary  of  allegations  and 
investigative  results. 

(2)  Statement  of  any  adverse  impact 
on  a  DOD  mission.  DOD  investigative 
organizations,  commanders,  or 
procurement  officials  will  also  provide 
this  information  to  prosecutive 
authorities  to  enhance  prosecution  of 
offenses  or  to  prepare  a  victim  impact 
statement  pursuant  to  Fed.  R.  Crim.  P 
32(c)(2). 

(3)  The  impact  upon  combat  readiness 
and  safety. 

(4)  Consideration  of  each  criminal, 
civil,  contractual,  and  administrative 
remedy  available,  and  documentation  of 
those  remedies,  either  planned,  in 
progress,  or  completed. 

(5)  Restrictions  on  the  pursuit  of  any 
remedies  such  as  grand  jury  information 
or  possible  compromise  of  the 
investigation. 

(d)  When  remedies  plans  are  received 
by  PFD  they  will  be  coordinated  with 
the  headquarters  of  the  appropriate  DOD 
criminal  investigative  organization 
involved. 

(e)  Testing  necessary  to  support  the 
investigation  and  remedies  plan  should 
comply  with  Figure  H-3.  Appendix  G, 
to  this  part. 

§516.65    Littgadon  reports  in  cMI  recovefy 
cases. 

(a)  AH  substantiated  PR  cases  will  1« 
evaluated  by  PFAs  to  determine 
vvhether  it  is  appropriate  to  recommend 
civil  recovery  proceedings. 

(b)  Recovery  should  be  considered 
under  both  statutory  and  common  law 
theories,  including  but  not  limited  to 
tlie  following: 

(1)  False  Claims  Act,  31  USC  3729. 

(2)  Anti-Kickback  Act,  41  USC  51. 

(3)  Sherman  Act.  15  USC  1-7. 

(4)  Racketeer  Influenced  and  Corrupt 
Organizations  Act,  18  USC  1961-1968. 

(5)  Common  law  fraud. 

(6)  Unjust  enrichment. 

(7)  Constructive  trust 

(8)  Cases  where  contracts  have  been 
procured  in  violation  of  the  conflict  of 
interest  statute,  18  USC  218.  See  KS^R 
Engineering  Co.  v.  United  States,  616 
F.2d  469  (Ct.  a..  1980). 

(c)  When  civil  recovery  appears 
possible.  PFD  should  be  consulted  to 
detennine  if  a  litigation  report  is 
necessary.  If  requested  by  PFD,  the 
report  should  summarize  the  available 
evidence  and  applicable  theories  of 
rerx>very  and  be  prepared  undtu 
§  516.23  of  this  part.  To  avoid 
unnecessary  duplication  of  effort, 
recovery  reports  may  include  and  make 
liberal  references  to  other  reports 
previously  prepared  on  a  given  case 


such  as  the  DFARS  209.406-3  (48  CFR 
209.406-3)  report 

(d)  The  MACOM  PFI  coordinatorand 
PFA  will  monitor  all  civil  fraud 
recovery  efforts  throughout  the 
command  and  will  provide  training  and 
technical  asststance  as  required.  Status 
reports  of  all  civil  fraud  recovery  efforts 
will  be  provided  through  channels  as 
required  by  PFD. 

§516.56    Administrative  and  contractual 
actions. 

(a)  The  following  remedial  options 
should  be  considered  in  response  to 
confirmed  fraudulent  activity: 

(1)  Contractual. 

(i)  Termination  of  contract  for  default. 

(ii)  Nonaward  of  contract  based  upon 
a  finding  of  contractor 
nonresponsibility.  (If  this  appears  to  be 
a  valid  option,  a  DFARS  20M  406-3  (48 
CFR  209.406-3)  report  mubl  be  prepared 
where  contractor  nonresponsibility  is 
based  on  lack  of  integrity). 

(iii)  Rescission  of  contract. 

(iv)  Revocation  of  acceptance. 

(v)  Use  of  contract  warranties. 

(vi)  Withholding  of  payments  to 
contractor.  In  the  case  of  withholding 
pursuant  to  DFARS  2032.1 73,  the  Chief, 
PFD,  is  the  Army  Remedy  Coordinating 
Official.  * 

(vii)  Offset  of  payments  due  to 
contractor  from  other  contracts. 

(viii)  Revocation  of  fariljty  security 
clc_arances. 

(ix)  Increased  level  of  quality 
assurance, 

(x)  Refusal  to  accept  nonconforming 
goods. 

(xi)  Denial  of  claims  submittod  by 
contractors. 

(xii)  Removal  of  contract  from 
automated  solicitation  or  payment 
system. 

(2)  Administrative. 

(i)  Change  in  contracting  forms  and 
procedures. 

(ii)  Removal  or  reassignment  of 
"goverimient  personnel. 

(iii)  Review  of  contract  administration 
and  payment  controls. 

(iv)  Revocation  of  warrant  of 
contracting  officer. 

(v)  Suspension  of  contractor. 

(vi)  Debarment  of  contractor. 

(b)  In  cases  which  are  pending  review 
or  action  by  DOJ,  PFAs  should 
coordinate  with  the  EKDJ  attonjey 
handling  the  case  prior  to  initiating  any 
contractual  or  administrative  remedy.  In 
the  case  of  ongoing  criminal 
investigations,  this  coordination  will  be 
accomplished  through  the  appropriate 
DOD  criminal  investigation 
organization.  - 


§  516.67    Overseas  cases  of  fraud  or 
corruption. 

(a)  Commanders  of  overseas  major 
commands  v«U  establish  procedures, 
similar  to  this  regulation  and  consistent 
vrith  the  DFARS,  and  regulations  and 
directives  of  their  respective  unified 
commands,  for  reporting  and 
coordination  of  available  remedies  in 
overseas  procurement  fraud  and 
corruption  cases  involving  foreign  firms 
and  individuals.  Overseas  major 
commands  will  also  maintain  liaison 
with  PFD  and  provide  periodic  reports 
of  remedies  coordination  results. 

(b)  Overseas  suspension  and 
debarment  actions  are  governed  by 
DFARS  209.403  (48  CFR  209.403).  The 
names  of  all  firms  aud  individual 
suspended  or  debarred  will  be 
expeditiously  forwarded  to  PFD  for 
inclusion  on  the  List  of  Parties  Excluded 
From  Federal  Procurement  or 
NonProcurement  Programs. 

(c)  Overseas  cases  of  fraud  or 
corruption  related  to  the  procurement 
process  that  involve  U.S.  firms  or  U.S.. 
citizens  may  be  referred  to  PFD  for 
coordination  of  remedies  under  this 
regulation. 

§  51 6.68    Program  Fraud  Civil  Remedies 
Act  (PFCRA). 

(a)  PFCRA  was  enacted  on  21  Octob»;r 
1986  (Public  Uw  99-509)  and 
implemented  by  DOD  on  30  August 
ir^88  (DOD  Di.'wtrve  5505.5).  (St)e 
Apnendix  E  to  this  part.) 

(t))  PFLRA  expands  the  capability  of 
the  government  to  deter  and  recover 
losses  from  false,  fictitious  or  fraudulent 
claims  and  statements.  It  is  also 
applicable  to  program  fraud  and 
provides  an  administrative  remedy  in 
addition  to  those  otherwise  available  to 
the  Army  in  procurement  fraud  or  pay 
and  entitlements  fraud  cases. 

(c)  As  part  of  iho  Army 
implementation,  the  Secretary  of  the 
Army's  duties  and  responsibiUties 
under  PFCRA  as  Authority  Head  are 
delegated  to  the  Army  G*>neral  Coun.'.j-I. 
The  Chief,  Intellectual  Property  Law 
Division,  is  the  Army's  Reviewing 
Official  within  the  meaning  of  PFCRA. 
Army  implementation  also  requires  DA 
to  follow  the  policies  and  procedures 
prescribed  in  enclosure  2  of  DOD 
Directive  5505.5.  (See  Appendix  E  to 
this  part.) 

(d)  The  DOD  Inspoctcr  General  (?G)  is 
the  Investigating  Official  within  DOD. 
The  duties  of  this  position  will  be 
performed  by  the  Assistant  IG  For 
Investigations.  This  individual  is  veswd 
with  the  authority  to  investigate  all 
allegations  of  liabifity  under  PFCRA. 
That  authority  includes  the  power  to 
task  subordinate  Investigative  agencies 
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to  review  and  report  on  allegations  that 
are  subject  to  PFCRaI  If  the 
Investigative  Official  concludes  that  an 
action  under  PFCRA  ts  warranted  in  an 
Army  case,  the  official  will  submit  a 
report  containing  the  findings  and 
conclusions  of  such  i  ivestigation 
through  FFD  to  the  Army  Reviewing 
Official. 

(e)  Pursuant  to  DOD  IG  guidance, 
USACIDC  will  forwaid  appropriate 
cases  that  appear  to  oialify  for 
resolution  under  PFuRA  to  the 
Investigating  Official  in  a  timely 
manner.  Additionally,  USACIDiC  will 
forward  current  infonnation  regarding 
the  status  of  remedies  pending  or 
concluded.  USACHXJ  may  obtain 
remedies  information  by  coordinating 
with  PFD  and  the  coj  nizant  command. 

(f)  In  pay  and  entit  ement  or 
transportation  operat  on  fi^ud  cases, 
USACIDC  will  coord:  nate  with  the 
Office  of  the  Secretar  i  of  the  Army, 
Financial  Management,  Review  and 
Oversight  Directorate  (SAFM-RO).  to 
determine  the  status  i  )f  any  pending  or 
proposed  action  und«  ir  the  Debt 
Collection  Act.  This  information,  in 
addition  to  informatii  >n  obtained  under 
§  517.68(e),  will  be  fo  -warded  with 
appropriate  cases  to  t  le  Investigating 
Official. 

(g)  In  those  cases  w  here  the 
Investigating  Official  has  submitted  a 
report  to  the  Army  Ri  viewing  Official 
for  action  under  PFCl  lA,  PFD  will,  at 
the  direction  of  the  R  sviewing  Official, 
prepare  all  legal  men  oranda  as 
necessary  to  transmit  the  Reviewing 
Official's  intention  tc  issue  a  complaint. 
As  part  of  this  respor  sibility  PFD  will 
do  the  following:  coo  rdinate  with  the 
affected  command  or  agency  to  ensure 
that  all  appropriate  n  medies  have  been 
considered;  evaluate  he  overall 
potential  benefits  to  t  le  Army;  and, 
ensure  that  action  un  Jer  PFCRA  is  not 
duplicative  of  other  i  jmedies  already 
taken.  In  order  to  ful  /  supplement  the 
Reviewing  Official's  ile,  PFD  may 
request  a  htieation  re  jort. 

(h)  PFD  will  coord:  nate  all  cases 
involving  transportat  on  operations 
emanating  from  Milil  ary  Traffic 
Management  Comma  id  (MTMC) 
activity,  under  the  m  litary 
transportation  excepi  ion  to  the  FAR, 
and  all  cases  involvii  g  pay  and 
entitlements  fi-aud  w  th  SAFM-RO,  for 
comments  and  recon  mendations.  These 
matters  will  be  forwa  rded  with  the  case 
file  to  the  Reviewing  Official. 

(i)  If  the  Attorney  (  eneral  approves 
the  issuance  of  a  con  plaint,  PFD,  at  the 
direction  of  the  Arm;  Reviewing 
Official,  shall  prepar  i  the  complaint  and 
all  necessary  memnr;  nda  as  required. 
PFD  shall  aho  desigr  ate  attorneys  to 


represent  the  Authority  in  hearings 
under  PFCRA. 

Subpart  I— Cooperation  Witti  ttte  Office 
of  Special  Counsel 

§516.69    Introduction. 

This  subpart  prescribes  procedures  for 
cooi>eration  with  the  Office  of  Special 
Counsel  (OSC)  when  OSC  is 
investigating  alleged  prohibited 
personnel  practices  or  other  allegations 
of  improper  or  illegal  conduct  within 
DA  activities. 

§516.70    Policy. 

(a)  DA  pohcy  follows: 

(1)  Civilian  personnel  actions  taken 
by  management  officials,  civilian  and 
military,  will  conform  to  laws  and 
regulations  implementing  established 
merit  system  principles  and  will  be  free 
of  any  prohibited  personnel  practices. 

(2)  Management  officials  will  take 
vigorous  corrective  action  when 
prohibited  personnel  practices  occur. 
Disciplinary  measures  under  AR  690- 
700,  Chapter  751,  may  be  initiated  after 
consultation  and  coordination  with 
appropriate  civilian  persomiel  office 
and  labor  counselor. 

(b)  DA  activities  will  cooperate  with 
OSC  in  the  following  ways: 

(1)  Promoting  merit  system  principles 
in  civilian  employment  programs  within 
DA. 

(2)  Investigating  and  reporting 
allegations  of  improper  or  illegal 
conduct  forwarded  to  the  activity  by 
HQDA. 

(3)  Facilitating  orderly  investigations 
by  the  OSC  of  alleged  prohibited 
personnel  practices  and  other  matters 
assigned  for  investigation  to  the  OSC, 
such  as  violations  of  the  Whistleblower 
Protection  Act  of  1989,  the  Freedom  of 
Information  Act,  or  the  Hatch  Act. 

§516.71    Duties. 

(a)  DA  General  Counsel.  The  DA 
General  Counsel  is  responsible  for  the 
following: 

(1)  Provide  overall  guidance  on  all 
issues  concerning  cooperation  with 
OSC,  including  the  investigation  of 
alleged  prohibited  personnel  practices 
and  allegations  of  improper  or  illegal 
conduct. 

(2)  Review  for  adequacy  and  legal 
sufficiency  each  OSC  report  of 
investigation  that  must  be  personally 
reviewed  by  the  Secretary  of  the  Army. 

(3)  Ensure  compliance  with  the  Civil 
Service  Reform  Act  of  1978  by  obtaining 
a  suitable  investigation  of  allegations  of 
improper  or  illegal  conduct  received 
from  OSC.  This  includes  compliance 
with  time  limits  for  reporting  results  of 
the  investigation  and  personal  review  of 


the  report  by  the  Secretary  of  the  Army 
when  required. 

(4)  Forward  to  the  DOD  Inspector 
General  (DODIG)  copies  of  each 
allegation  of  improper  or  illegal  conduct 
referred  to  DA  by  OSC. 

(5)  Delegate  to  The  Judge  Advocate 
General  the  authority  to  act  on  behalf  of 
the  DA  General  Counsel  in  all  OSC 
investigations  of  prohibited  personnel 
practices. 

(6)  Act  upon  requests  for  counsel  fi'om 
"accused"  or  "suspected"  employees. 

(b)  Chief,  Labor  and  Employment  Law 
Office.  The  Chief,  Labor  and 
Employment  Law  Office.  OTJAG 
(DAJA-LE)  is  responsible  for  the 
following: 

(1)  Act  for  TJAG  as  the  Senior 
Management  Official  in  cooperating 
with  OSC.  As  Senior  Management 
Official,  the  Chief,  DAJA-LE.  through 
TJAG,  will  be  responsible  to  the  DA 
General  Coimsel  for  administration  of 
the  policies  and  procedures  contained 
in  this  chapter. 

(2)  Promptly  inform  the  DA  General 
Counsel  of  any  OSC  investigation  and 
consult  with  the  DA  General  Covmsel  on 
any  legal  or  policy  issue  arising  from  an 
OSC  investigation. 

(3)  Serve  as  the  HQDA  point  of 
contact  in  providing  assistance  to  OSC. 

(4)  Act  as  DA  attomey-of-record  in 
administrative  matters  initiated  by  OSC 
before  the  MSPB  which  arise  fi-om  an 
OSC  investigation.  As  DA  attomey-of- 
record,  the  Chief,  DAJA-LE.  will  file 
necessary  pleadings  and  make  necessary 
appearances  before  the  MSPB  to  . 
represent  DA  interests. 

(5)  Monitor  ongoing  OSC 
investigations  within  DA. 

(6)  Ensure  that  appropriate  DA 
personnel  are  fully  apprised  of  their 
rights,  duties  and  the  nature  and  basis 
for  an  OSC  investigation. 

(7)  Review  and  prepare 
recommendations  to  the  General 
Counsel  concerning  any  OSC 
recommended  corrective  action  referred 
to  DA.  Such  review  and 
recommendations  will  address  whether 
disciplinary  action  should  be  taken 
against  DA  civiUan  employees  or 
military  members,  and  whether  the 
information  warrants  referral  to 
appropriate  authorities  for  corrective 
and  disciplinary  action. 

(8)  Seek  OSC  approval  of  DA 
proposed  disciplinary  action  against  ah 
employee  for  an  alleged  prohibited 
personnel  practice  or  other  misconduct 
which  is  the  subject  of  or  related  to  any 
OSC  investigation. 

(9)  Review  and  prepare 
recommendations  for  DA  General 
Counsel  concerning  requests  for 
counsel,  to  include  identifying  available 


DA  attorneys  to  act  as  individual 
representatives.  Upon  approval  of  DA 
'General  Counsel,  appoint  DA  civilian 
and  military  attorneys,  to  include 
attorneys  from  the  U.S.  Army  Materiel 
Command  and  the  Corps  of  Engineers, 
to  represent  individual  military 
members  or  employees. 

(10)  Determine,  to  the  extent 
practicable,  whether  an  investigation  is 
being  or  has  been  conducted  which 
duplicates,  in  whole  or  in  part,  a 
proposed  or  incomplete  OSC 
investigation,  and  convey  that 
information  to  the  OSC  whenever  it 
might  avoid  redundant  investigative, 
efforts.  ' 

(11)  Provide  guidance  and  assistance 
to  activity  Labor  Counselors  in  fulfilling 
their  duties  as  Liaison  Officers. 

(c)  Activity  Labor  Counselor.  The 
activity  Labor  Counselor  will  do  the 
following: 

(1)  Act  as  Liaison  Officer  for  OSC 
investigations  arising  within  the 
command,  activity  or  installation 
serviced  by  the  Labor  CounseJor's  client 
Employment  Office. 

(2)  Promptly  inform  the  MACOM 
labor  counselor  and  the  Chief,  DAJA- 
LE,  of  any  OSC  inquiry  or  investigation. 

(3)  Act  as  the  legal  representative  of 
the  command,  activity,  or  installation. 

(4)  Assist  the  OSC  investigator  with 
administrative  matters  related  to  the 
investigation,  such  as  requests  for 
witnesses  and  documents. 

(5)  Process  all  OSC  requests  for 
documents. 

(6)  Make  appropriate  arrangements  for 
OSC  requests  to  interview  civilian 
employees  and  mifitary  members. 

(7)  Ensure  that  personnel  involved  are 
advised  of  the  nature  and  basis  for  an 
OSC  investigation,  the  authority  of  the 
OSC.  and  their  rights  and  duties. 

(8)  Consult  with  the  Chief.  DAJA-LE. 
on  policy  and  legal  issues  arising  from 
the  OSC  investigation. 

(9j  Keep  the  Chief,  DAJA-LE, 
informed  of  the  status  of  the  OSC 
investigation. 

(lO)  Act  as  agency  representative 
before  the  MSPB  in  actions  initiated  by 
employees  (individual  right,  of  action 
appeals). 

§516.72    Procedures. 

(a)  Witnesses  and  counsel  for 
consultation. 

(1)  DA  military  and  civilian  managers, 
supervisors,  and  employees  who  are 
requested  by  OSC  for  an  interview  will 
be  made  available  in  accordance  with 
arrangements  the  Labor  Counselor  will 
estabhsh.  Requests  for  the  testimony  of 
IGs  will  be  coordinated  vdth  the 
Inspector  General  Legal  Office,  SAIG- 
ZXL.  DSN  227-9734  or  Commercial 
(703) 697-9734. 


(2)  The  Labor  Counselor  will  ensure 
that  witnesses  are  aware  of  their 
obligation  to  answer  OSC  questions, 
their  potential  to  be  considered 
"suspects"  in  OSC  investigations,  and 
their  right  to  the  assistance  of  counsel 
during  interviews  with  OSC 
representatives.  If  the  requested  witness 
is  not  an  "accused"  or  "suspected" 
individual  and  the  witness  asks  for 
assistance  of  counsel,  a  DA  attorney  will 
be  made  available  for  the  limited 
purpose  of-consultation  regarding  the 
witness'  rights  and  obligations.  An 
attorney-client  relationship  will  not  be 
established.  (See  Appendix  F  to  this 
part). 

(3)  The  Labor  Counselor  will  arrange 
for  individual  counsel  for  consultation 
from  local  assets.  If  local  assets  are  not 
sufficient,  assistance  may  be  requested 
from  other  DOD  activities  in  the  area  or 
fi-om  HQDA,  DAJA-LE.  DA  attorneys 
tasked  to  consult  with  one  or  more 
witnesses  individually  will  not  be 
tasked  to  represent  the  DA  activity 
concerned. 

(4)  The  Labor  Counselor,  as  the  legal 
representative  of  the  activity,  is 
precluded  fi-om  assisting  or  representing 
individual  witnesses  during  OSC 
interviews. 

(b)  "Accused"  or  "suspected"  DA 
persormel  and  counsel  for 
representation. 

(1)  If  the  OSC  identifies  a  DA  civilian 
employee  or  a  military  member  as  an 
"accused"  or  "suspected"  individual,  or 
if  the  Labor  Counselor  concludes  that  an 
individual  is  a  "suspect,"  the  Labor 
Counselor  will  inform  the  individual. 
The  Labor  Counselor  also  will  advise 
the  individual  of  the  availability  of 
counsel  for  representation  upon 
approval  by  DA  General  Counsel.  (See 
Glossary,  Counsel  for  Representation). 

(2)  If  "the  "suspected"  individual 
desires  legal  representation  by  DA.  the 
individual  must  request  counsel  by 
submitting  a  written  request  through 
DAJA-LE  to  DA  General  Counsel.  (See 
Figure  I-l,  Appendix  G.  fo  this  part). 

(3)  During  fne  investigation  but  prior 
to  DA  General  Counsel  approval  of  the 
request  for  counsel,  an  "accused"  or 
"suspected"  individual  will  be  provided 
the  assistance  of  counsel  for 
consultation  in  the  same  manner  as  any 
other  OSC  requested  witness. 
"Accused"  or  "suspeded"  individuals 
who  do  not  request  counsel  for 
representation  will  be  provided  counsel 
for  consultation  in  the  same  manner  as 
any  other  OSC  requested  witness. 

(4)  If  the  DA  General  Counsel 
approves  the  request  for  counsel,  the 
Chief,  DAJA-LE.  will  appoint  a  DA 
attorney  to  represent  the  individual. 
This  appointment  may  be  made 


telephonicallv  but  will  be  confirmed  in 
writing.  The  Chief,  DAJA-LE,  will  make 
appropriate  coordination  with  MACOM 
SJAs  and  command  counsel  to  confirm 
availability  of  the  attorney. 

(5)  An  attorney  appointed  by  DA  may 
represent  a  civilian  employee  in  any 
proceeding  initiated  by  OSC  before  the 
MSPB.  However,  counsel  provided  by 
DA  may  not  represent  the  employee  in 
any  proceeding  initiated  by  DA,  in  any 
appeal  from  a  final  decision  by  the 
MSPB.  or  in  any  collateral  proceeding 
before  any  fbrum  other  than  the  MSPB. 

(6)  OSC  may  not  bring  a  disciplinary 
action  before  the  MSPB  against  a 
military  member.  Accordingly,  DA 
counsel  will  not  be  required  to  represent 
the  military  member  in  any  MSPB 
disciplinary  proceeding.  However, 
counsel  may  represent  the  member 
during  the  OSC  investigation  with  the 
understanding  that  the  evidence 
obtained  by  OSC  may  be  referred  to  the 
member's  command  for  possible 
disciplinary  action  under  the  UCMJ  or 
appropriate  regulations.  If  DA  initiates 
action  against  the  military  member  for 
misconduct  disclosed  in  the  OSC 
investigation,  the  member  will  obtain 
counsel  as  provided  under  the  UCMJ  or 
relevant  regulations. 

(c)  Records. 

(1)  OSC  requests  for  records  must  be 
in  writing.  The  Labor  Counselor  will 
assist  OSC  representatives  in  identifying 
the  custodian  of  specific  records  sought 
during  the  inquiry. 

(2)  Generally,  requested  records 
should  be  furnished  to  OSC 
representatives  if  such  records  would  be 
released  under  AR  25-55  cr  AR  340-21 
to  other  government  agencies  in  the 
normal  course  of  official  business. 
Records  constituting  attorney  work 
product  should  not  be  released  without 
approval  of  the  Chief,  DAJA-LE.  IG 
records  will  not  be  released  without  the 
approval  of  the  Inspector  General.  (AR 
20-1).  The  Labor  Counselor  should  seek, 
guidance  from  the  Chief,  DAJA-LE.  if 
there  is  any  doubt  concerning  the 
release  of  records. 

(3|^If,  after  completion  of  the  OSC 
investigation,  the  OSC  files  a  complaint 
against  DA  or  a  DA  employee,  release  of 
records  and  other  information  will  be 
accomplished  pursuant  to  MSPB  rules 
of  discovery  (5  CFR  part  1201,  subpart 
B). 

(d)  Funding.  The  command,  acti\  ity. 
or  installation  within  which  the 
allegations  of  misconduct  arose  will 
provide  funding  for  travel,  per  diem  and 
other  necessary  expenses  related  to  the 
OSC  investigation.  These  expenses  may 
include  appropriate  funding  for 
witnesses,  counsel  for  consultation  and 
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DA  General  Counsel .  ipproved  counsel 
for  representation. 

§516.73    Assistance  fiotnHQDA. 

Labor  Counselors  may  seek  guidance 
on  questions  arising  ntim 
implementation  of  this  chapter  by 
calling  the  Chief,  DAlA-LE.  DSN  225- 
9476/9481  or  Comme  rcial  (703)  695- 
9476/9481. 

Subpart  J — Soldiers  Summoned  to 
Serve  on  State  ar>d  Uocal  Juries 


§516.74    GanersL 

(a)  This  subpart  imblement 
§  982  and  DOD  Direci  ive 
establishes  Army  pol  cy 
soldiers  on  active  dul  y 
summoned  to  serve  afi 


s  10  U.S.C. 
5525.8.  It 
concerning 
who  are 
state  and  local 


juries. 

(b)  This  subpart  do  3S  not  apply  to 
Army  National  Guarc  soldiers  in  an 
annual  training  or  fuljl-tinie  AGR  (Active 
Guard  Reserve)  statui  under  Title  32. 
U.S.  Code.  Soldiers  ik  a  Title  32  status 
must  refer  to  their  respective  state  law 
for  relief  from  state  or  local  jury  duty. 

§516.75    PoHcy.  I 

(a)  Active  duty  soldiers  should  fulfill 
their  civic  responsibility  by  serving  on 
state  and  local  juriesj  so  long  as  it  does 
not  interfere  with  military  duties. 

(b)  The  following  active  duty  soldiers 
are  exempt  from  com  jlying  with 
summons  to  serve  on  state  and  local 
juries: 

(1)  General  officers 

(2)  Commanders. 

(3)  Activfc  duty  sol(  liers  stationed 
outside  the  United  Slates.  Puerto  Rico. 
Guam,  the  Northern  Mariana  Islands, 
American  Samoa,  and  the  Virgin 
Islands.  I 

(4)  Active  duty  soldiers  in  a  training 
status.  I 

(5)  Active  duty  soldiers  assigned  to 
forces  engaged  in  operations. 

(c)  Other  active  duly  soldiers  may  be 
exempted  from  serving  on  local  juries  if 
Gompliance  with  such  summons  would 
have  either  of  the  foil 

(1)  It  would  unreasji 
with  performance  of  | 
military  duties;  or, 

(2)  It  would  adver 
readiness  of  a  summtj 
command,  or  activit 


awing  effects: 
jnably  interfere 
le  soldier's 

ely  affiect  the 
ined  soldier's  unit. 


§516.76    Exemption  d^tennination 
authority. 

(a)  The  commander  exercising  special 
court-martial  convening  authority 
(SPCMCA)  over  a  unit  has  the  authority 
to  determine  whethej  a  soldier  of  that 
unit,  who  has  been  served  with  a 
summons,  is  exempt  from  serving  on  a 
state  or  local  jury  unless  that  authority 
has  been  limited  or  withheld  in 


accordance  with  paragraph  (b)  or  (c)  of 
this  section.  This  authority  may  not  be 
delegated  to  a  subordinate  commander 
who  does  not  exercise  SPCMCA. 

(b)  A  commander  superior  to  the 
SPCMCA.  who  also  exercises  SPCMCA 
or  general  court-martial  convening 
authority  (GCMCA)  over  a  unit,  may 
limit  or  withhold  the  exemption 
determination  authority  of  subordinate 
commanders. 

(c)  A  GCMCA,  who  orders  a  unit  or 
soldier  assigned  to  one  command  to  be 
attached  or  detailed  to  another 
command  for  disciplinary  purposes  (for 
example,  "for  administration"  or  "for 
administration  of  military  justice"),  may 
reserve  exemption  determination 
authority  to  the  commander  exercising 
SPCMCA  in  the  chain  of  command  to 
which  the  unit  or  soldier  is  assigned 
rather  than  the  chain  of  command  to 
which  the  unit  or  soldier  is  attached  or 
detailed. 

§  51 6.77    Procedures  (or  exemption. 

(a)  Active  duty  soldiers  served  with  a 
summons  to  serve  on  a  state  or  local 
jury  will  promptly  advise  their 
commander  and  provide  copies  of 
pertinent  documents. 

(b)  Unit  commanders  will  evaluate  the 
summons  considering  both  the 
individual  soldier's  duties  and  the  unit 
mission.  Coordination  with  the 
servicing  judge  advocate  or  legal  adviser 
and  with  the  appropriate  state  or  local 
official  may  be  necessary  to  determine 
any  impact  on  the  soldier's  duties  or  on 
unit  readiness. 

(1)  If  the  soldier  is  not  exempt  under 
§  516.75  (b)  or  (c).  the  commander  will 
process  the  soldier  for  penpissive  TDY 
in  accordance  with  AR  630-5,  Leaves 
and  Passes. 

(2)  If  the  soldier  is  exempt  under 

§  516.75  (b)  or  (c).  the  commander  will 
forward  the  summons  and  any  related 
documentation,  with  recommendations, 
through  the  chain  of  command  to  the 
commander  with  exemption 
determination  authority  over  the  soldier 
concerned. 

(c)  The  commander  with  exemption 
determination  authority  ov«'  the  soldier 
concerned  mil  determine  whether  the 
soldier  is  exempt.  His  determination  is 
final. 

(d)  The  exemption  determination 
authority  will  notify  responsible  state  or 
local  officials  whenever  a  soldier 
summoned  for  jury  duty  is  exempt.  The 
notification  will  cite  10  U.S.C  982  as 
authority. 

§  51 6.78    Status,  fees,  and  expenses. 
(a)  Soldiers  who  are  required  to 
comply  with  summons  to  serve  on  state 
or  local  juries  will  be  placed  on 


permissive  TDY  under  the  provisions  of 
AR  630-5. 

(b)  Jury  fees  accruing  to  soldiers  for 
compljing  with  the  summons  to  serve 
on  state  and  local  juries  must  be  turned 
over  to  the  appropriate  finance  office  for 
deposit  into  the  U.S.  Treasury. 
Commands  will  establish  procedures 
with  local  authorities  and  their 
servicing  finance  and  accounting 
activity  to  ensure  that  auch  jury  fees  are 
so  deposited.  Soldiers,  however,  may 
keep  any  reimbursement  from  state  or 
local  authority  for  expenses  incuirred  in 
the  performance  of  jury  duty,  including 
transportation,  meals,  and  parking. 

Appendix  A  to  Part  516 — References 

Publications  referenced  in  this  part  can  be 
obtained  at  the  National  Technical 
Information  Services.  U,S.  Department  of 
Commerce,  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

Required  Publications 

AR  25-55,  The  Department  of  the  Army 

Freedom  of  Information  Act  Program. 

(Cited  in  §§516.40.  516.72) 
AR  27-10.  Military  Justice.  (Cited  in  §516.4) 
AR  27-20.  Claims.  (Cited  in  §§  516.4.  516.33. 

516.22) 
AR  27-60,  Patents.  Inventions,  and 

Cop>Tights. 
AR  37-60.  Pricing  for  Material  and  Services. 

(Cited  in  §  516.43.) 
AR  37-103.  Finance  and  Accounting  for 

Installations:  Disbursing  Operations. 

(Cited  in  §516.22.) 
AR  60-20.  Operating  Policies.  (Cited  in 

§516.22.) 
AR  190-9,  Absentee  Deserter  Apprehension 

Program  and  Surrender  of  Military 

Personnel  to  Civilian  Law  Enforcement 

Agencies.  (Cited  in  §  516.9) 
AR  210-47.  State  and  Local  Taxation  of 

Lessee's  Interest  in  Wherry  Act  Housing 

(Title  Vin  of  the  National  Housing  Act). 
AR  215-1,  Administration  of  Army  Morale, 

Welfare,  and  Recreation  Activities  and 

Nonappropriated  Fund  Instrumentalities. 

(Cited  in  §516.22.) 
AR  215-2,  The  Management  and  Operation 

of  Army  Morale.  Welfare,  and  Recreation 

Activities  and  Nonappropriated  Fund 

Instrumentalities.  (Cited  in  §316.22.) 
AR  310-1,  Publications,  Blank  Forms,  and 

Printing  Management. 
AR  340-21,  The  Army  Privacy  Program. 

(Cited  in  §§516.40,  516.72.) 
AR  380-5,  Department  of  the  Army 

Information  Security  Program. 
AR  405-25.  Annexation.  (Cited  in  §516.22.) 
AR  630-5.  Leaves  and  Passes.  (Cited  in 

§§516.55,516.77.516.78.) 
AR  630-10.  Absence  Without  Leave, 

Desertion,  and  Administration  of 

Personnel  Involved  in  Civilian  Court 

Proceedings.  (Gted  in  §516.9) 


Related  Publications 
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A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  the  regulation. 
AR  20-1 .  Inspector  General  Activities  and 

Procedures.  (Cited  in  §§516.41.  516.72.) 
AR  27-1,  Judge  Advocate  Legal  Service. 
AR  27-3,  Legal  Assistance.  (Cited  in  §  516.6.) 
AR  27-10,  Military  Justice.  (Cited  in  §§  516  4 

516.5,516.15.) 
AR  27-50,  Status  of  Forces  Policies. 

Procedures,  and  Information.  (Cited  in 

§516.15.) 
AR  37-104-3,  Military  Pay  and  Allowances 

Procedures. 
AR  37-105,  Finance  and  Accounting  for 

Installations:  Civilian  Pay  Procedures. 
AR  55-19,  Marine  Casualties.  (Cited  in 

§516,22.) 
AR  190-29,  Misdemeanors  and  Uniform 

Violation  Notices  Referred  to  U.S. 

Magistrates  or  DisUicl  Courts. 
AR  190-40,  Serious  Incident  Report.  (Cited 

in  §516.15.) 

■    AR  210-50,  Family  Housing  Management. 

(Cited  in  §516.37.) 
AR  335-15,  Management  Information  Control 

System.  (Cited  in  §516.15.)    - 
AR  600-40,  Apprehension.  Restraint,  and 

Release  to  Civil  Authorities. 
AR  600-50,  Standards  of  Conduct  for 

Department  of  the  Army  Personnel. 
AR  690-700,  Personnel  Relations  and 

Services.  (Cited  in  §  516.70.) 

Prescribed  Form 

DA  Form  4,  Department  of  the  Army 
Certification  for  Authentication  of 
Records.  (Prescribed  in  §516.25.  516.35  ) 

Referenced  Forms     " 

DA  Form  2631-R,  Medical  Care-Third  Party 

Liability  Notification. 
DA  Form  31.54,  MSA  Invoice  and  Receipt. 

Appendix  B  to  Part  516— Mailing 
Addresses 

The  following  is  a  fist  of  frequently 
referred  to  Department  of  the  Army  Services/ 
Divisions/Offices  and  their  mailing 
addresses: 

COMMANDER  (JACS-Z),  U.S.  ARMY 

CLAIMS  SERVICE,  OTJAG.  BUILDING 
441 1 ,  ROOM  206,  LLEWELLYN 
AVENUE,  FORT  GEORGE  G.  MEADE, 
MD  20755-5360 

(1)  PERSONNEL  CLAIMS  AND 
RECOVERY  DIVISION  (JACS-PC).  US 
ARMY  CLAIMS  SERVICE.  OTJAG. 
BUILDING  441 1 .  ROOM  206, 
LLEWELLYN  AVENUE,  FORT  GEORGE 
G.  MEADE,  MD  20755-5360 

(2)  TORT  CLAIMS  DIVISION  (JACS-TC), 
U.S.  ARMY  CLAIMS  SERVICE,  OTJAG 
BUILDING  4411,  ROOM  206. 
LLEWELLYN  AVENUE,  FORT  GEORGE 
G.  MEADE,  MD  20755-5360 

CONTRACT  APPEALS  DIVISION. 

HQDA(DAJA-CA),  901  NORTH  STUART 
STREET,  ARLINGTON.  VA  22203-1837 

CONTRACT  LAW  DIVISION.  THE  JUDGE 
ADVOCATE  GENERAL.  2200  ARMY 
PENTAGON.  WASHINGTON.  DC 
20310-2200 


CRIMINAL  LAW  DIVISION,  THE  JUDGE 
ADVOCATE  GENERAL,  2200  ARMY 
PENTAGON,  WASHINGTON,  DC 
20310-2200 

ENVIRONMENTAL  LAW  DIVISION. 

HQDA(DAJA-EL),  901  NORTH  STUART 
STREET,  ARLINGTON.  VA  22203-1837 

LABOR  AND  EMPLOYMENT  LAW 

DIVISION.  THE  JUDGE  ADVOCATE 
GENERAL,  2200  ARMY  PENTAGON 
WASHINGTON,  DC  20310-2200 

LITIGATION  DIVISION,  HQDA(DAJA-LT) 
901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

(1)  CIV1LL\N  PERSONNEL  BRANCH 
HQDA(DAJA-LTC),  901  NORTH 
STUART  STREET,  ARLINGTON.  VA 
22203-1837 

(2)  GENERAL  LITIGATION  BRANCH 
HQDA(DAJA-LTG),  901  NORTH 
STUART  STREET,  ARLINGTON,  VA 
22203-1837 

(3)  MILITARY  PERSONNEL  BRANCH 
HQDA(DAJA-LTM),  901  NORTH 
STUART  STREET,  ARLINGTON,  VA 
22203-1837 

(4)  TORT  BRANCH,  HQDA(DA)A-I.TT) 
901  NORTH  STUART  STREET. 
ARLINGTON,  VA  22203-1837 

PERSONNEL.  PLANS,  AND  TRAINI.NG 
OFFICE.  THE  JUDGE  ADVOCATE 
GENERAL,  2200  ARMY  PENTAGON 
WASHINGTON,  DC  20310-2200 

PROCUREMENT  FRAUD  DIVISION. 

HQDA(DAJA-PF),  901  NORTH  STUART 
STREET,  ARLINGTON,  VA  22203-1837 

INTELLECTUAL  PROPERTY  DIVISION, 
HQDA(JALS-IP),  901  NORTH  STUART 
STREET,  ARUNGTON,  VA  22203-1837 

REGULATORY  LAW  OFFICE.  HQDA(JALS- 
RL).  901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

THE  JUDGE  ADVOCATE  GENERAL.  2200 
AR.MY  PENTAGON.  WASHINGTON.  DC 
20310-2200 

THE  AJAG  FOR  CIVIL  LAW  &  LITIGATION 
THE  JUDGE  ADVOCATE  GENERAL 
2200  ARMY  PENTAGON, 
WASHINGTON.  DC  20310-2200 

U.S.  ARMY  TRIAL  DEFENSE  SERVICE 
HQDA(JALS-TD).  NASSIF  BUILDING 
FALLS  CHURCH.  VA  22041-5013 

Appendix  C  to  Part  516— Department  of 
Defense  Directive  5405.2,  Release  of 
Official  Information  in  Litigation  and 
Testimony  by  DoD  Personnel  as 
Witnesses 

Department  of  Defense  Directive 

July  23,  1985,  Number  5405.2.  GC,  DOD 

Subject:  Release  of  Official  Information  in 

Litigation  and  Testimony  by  DoD 

Personnel  as  Witnesses 
References: 

(a)  Title  5,  United  States  Code,  Sections  301, 

552,  and  552a 

(b)  Title  10,  United  States  Code,  Section  133 

(c)  DoD  Directive  5220.6,  "Industrial 

Personnel  Security  Clearance  Program," 
December  20, 1976 

(d)  DoD  Directive  5200.1-R,  "Information 

Security  Program  Regulation,"  August 
1982,  authorized  by  DoD  Directive 
5200.1.  June  7,  1982 


(e)  DoD  Directive  5230.25.  "Withholding  of 
Unclassified  Technical  Data  from  Public 
Disclosure,"  November  6,  1984 

(f)  DoD  InsUiiction  7230.7,  "User  Charges  " 
January  29,  1985 

(g)  DoD  Directive  5400.7-R,  "DoD  Freedom 
of  Information  Act  Program,"  December 
1980,  authorized  by  DoD  Directive 
5400.7.  March  24,  1980 

A.  Purpose 

Under  Section  301  reference  (a)  and 
reference  (b),  this  Directive  establishes 
policy,  assigns  responsibilities,  and 
prescribes  procedures  for  the  release  of 
official  DoD  information  in  litigation  and  for 
testimony  by  DoD  personnel  as  witnesses 
during  litigation. 

B  Applicability  and  Scope 

1.  This  Directive  applies  to  the  Office  of 
the  Secretary  of  Defense  (OSD).  the  Military 
Departments,  the  Organization  of  the  Joini 
Chiefs  of  Staff  (OJCS),  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies  (hereafter  referred  to  as  "DoD 
Components '),  and  to  all  personnel  of  sui  h 
DoD  Components. 

2.  This  Directive  does  not  apply  to  the 
release  of  official  information  or  testimony  by 
DdD  personnel  in  the  following  situations: 

a.  Before  courts-martial  convened  by  the 
authority  of  the  Military  Departments  or  in 
administrative  proceedings  conducted  by  or 
on  behalf  of  a  DoD  Component; 

b.  Pursuant  to  administrative  proceedings 
conducted  by  or  on  behalf  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  or  the  Merit  Systems  Protection 
Board  (MSPB),  or  pursuant  to  a  negotiated 
grievance  procedure  under  a  collective 
bargaining  agreement  to  which  the 
Government  is  a  party; 

c.  In  response  to  requests  by  Federal 
Government  counsel  in  litigation  ronducled 
on  behalf  of  the  United  States; 

d.  As  part  of  the  assistance  required  in 
accordance  with  the  Defense  Industrial 
Personnel  Security  Clearance  Program  under 
DoD  Directive  5220.6  (reference  (cj);  or 

e.  Pursuant  to  disclosure  of  information  to 
Federal,  State,  and  local  prosecuting  and  law 
enforcement  authorities,  in  conjunction  with 
an  investigation  conducted  by  a  DoD 
criminal  investigative  organization. 

3.  This  Directive  does  not  supersede  or 
modify  existing  laws  or  DoD  programs 
governing  the  testimony  of  DoD  personnel  or 
the  release  of  official  DoD  information  during 
grand  jury  proceedings,  the  release  of  official 
information  not  involved  in  litigation,  or  the 
release  of  official  information  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C  Section 
552  (reference  (a))  or  the  Privacy  Act,  5 
U.S.C.  Section  552a  (reference  (a)),  nor  does 
this  Directive  preclude  treating  any  written 
request  for  agency  records  that  is  not  in  the 
nature  of  legal  process  as  a  request  under  the 
Freedom  of  Information  or  Privacy  Acts. 

4.  This  Directive  is  not  intended  to  infringe 
upon  or  displace  the  responsibilities 
committed  to  the  Department  of  Justice  in 
conducting  litigation  on  behalf  of  the  United 
States  in  appropriate  cases. 

5.  This  Directive  does  not  preclude  official . 
comment  on  matters  in  litigation  in 
appropriate  cases. 
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C  Definitions 
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demand  of  a  court  o; 
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disclosure,  or  release  o 
information  or  for  the 
•esti.'nony  of  DoD 

2.  DoD  Personnel 
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Department  of  Defense 
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anticipated  judicial  or 
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proceedings  before  civ 
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Services  Board  of  Contract 
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F.  Procedures 

1.  Authority  to  Act 

a.  In  response  to  a  litigation  request  or 
demand  for  official  DoD  information  or  the 
testimony  of  DoD  personnel  as  witnesses,  the 
General  Counsels  of  DoD.  Navy,  and  the 
Defense  Agencies:  the  ludge  Advocates 
General  of  the  Military  Departments;  and  the 
Chief  Legal  Advisors  to  the  JCS  and  the 
Unified  and  Specified  Commands,  with 
regard  to  their  respective  Components,  are 
authorized — after  consulting  and 
coordinating  with  the  appropriate 
Department  of  Justice  litigation  attorneys,  as 
required — to  determine  whether  official 
information  originated  by  the  Component 
may  be  released  in  litigation:  whether  DoD 
personnel  assigned  to  or  affiliated  with  the 
Component  rrny  be  interviewed,  contacted, 
or  used  as  witnesses  concerning  official  DoD 
information  or  as  exjjert  witnesses;  and  what, 
if  any.  conditions  will  be  imposed  up>on  such 
release,  interview,  contact,  or  testimony. 
Delegation  of  this  authority,  to  include  the 
authority  to  invoke  appropriate  claims  of 
privilege  before  any  tribunal,  is  permitted. 

b.  In  the  event  that  a  DoD  Component 
receives  a  litigation  request  or  demand  for 
official  information  originated  by  another 
Component,  the  receiving  Component  shall 
forward  the  appropriate  portions  of  the 
request  or  demand  to  the  originating 
Component  for  action  in  accordance  with 
this  Directive.  The  receiving  Component 
shall  also  notify  the  requestor,  court,  or  other 
authority  of  its  transfer  of  the  request  or 
demand. 

c.  Notwithstanding  the  provisions  of 
paragraphs  F.l.a.  and  b..  the  GC.  DoD.  in 
litigation  involving  terrorism,  espionage, 
nuclear  weapons,  intelligence  means  or 
sources,  or  otherwise  as  deemed  necessary, 
may  notify  Components  that  GC.  DoD.  will 
assume  primary  responsibility  for 
coordinating  all  litigation  requests  and 
demands  for  official  DoD  information  or  the 
testimony  of  DoD  personnel,  or  both; 
consulting  with  the  Department  of  Justice,  as 
required;  and  taking  fmal  action  on  such 
requests  and  demands. 

2.  Factors  to  Consider 

In  deciding  whether  to  authorize  the 
release  of  official  DoD  information  or  the 
testimony  of  DoD  personnel  concerning 
official  information  (hereinafter  referred  to  as 
"the  disclosure")  pursuant  to  paragraph  F.I.. 
DoD  officials  should  consider  the  following 
types  of  factors: 

a.  Whether  the  request  or  demand  is 
unduly  burdensome  or  otherwise 
inappropriate  under  the  applicable  court 
rules; 

b.  Whether  the  disclosure,  including 
release  in  camera,  is  appropriate  under  the 
rules  of  procedure  governing  the  case  or 
matter  in  which  the  request  or  demand  arose: 

c.  Whether  the  disclosure  would  violate  a 
statute,  executive  order,  regulation,  or 
directive; 

d.  Whether  the  disclosure,  including 
release  in  camera,  is  appropriate  or  necessary 
under  the  relevant  substantive  law 
concerning  privilege; 

e.  Whether  the  disclosure,  except  when  in 
camera  and  necessary  to  assert  a  claim  of 


privilege,  would  reveal  information  properly 
classified  pursuant  to  the  DoD  Infonnation 
Security  Program  under  DoD  5200.1-R 
(reference  (d)),  unclassified  technical  data 
withheld  from  public  release  pursuant  to 
DoD  Directive  5230.25  (reference  (e)),  or  . 
other  matters  exempt  from  unrestricted 
disclosure;  and 

f.  Whether  disclosure  would  interfere  with 
ongoing  enforcement  proceedings, 
compromise  constitutional  rights,  reveal  the 
identity  of  an  intelligence  source  or 
confidential  informant,  disclose  trade  secrets 
or  similarly  confidential  commercial  or 
financial  infonnation,  or  otherwise  be 
inappropriate  under  the  circumstances. 

3.  Decisions  on  Litigation  Requests  and 
Demands 

a.  Subject  to  paragraph  F.3.e.,  DoD 
personnel  shall  not.  in  response  to  a 
litigation  request  or  demand,  produce, 
disclose,  release,  comment  upon,  or  testify 
concerning  any  official  DoD  information 
without  the  prior  written  approval  of  the 
appropriate  DoD  official  designated  in 
paragraph  F.l.  Oral  approval  may  be  granted, 
but  a  record  of  such  approval  shall  be  made 
and  retained  in  accordance  with  the 
applicable  implementing  regulations. 

b.  If  official  DoD  information  is  sought, 
through  testimony  or  otherwise,  by  a 
litigation  request  or  demand,  the  individual 
seeking  such  release  or  testimony  must  set 
forth,  in  writing  and  with  as  much  specificity 
as  possible,  the  nature  and  relevance  of  the 
official  information  sought.  Subject  to 
paragraph  F.3.e..  DoD  personnel  may  only 
produce,  disclose,  release,  comment  upon,  or 
testify  concerning  those  matters  that  were 
specified  in  writing  and  properly  approved 
by  the  appropriate  DoD  official  designated  in 
paragraph  F.l.  See  United  States  ex  rel. 
Touhy  v.  Ragen.  340  U.S.  462  (1951). 

c.  Whenever  a  litigation  request  or  demand 
is  made  upon  DoD  jjersonnel  for  official  DoD 
information  or  for  testimony  concerning  such 
information,  the  personnel  upon  whom  the 
request  or  demand  was  made  shall 
immediately  notify  the  DoD  official 
designated  in  paragraph  F.l.  for  the 
Component  to  which  the  individual 
contacted  is  or,  for  former  personnel,  was  last 
assigned.  In  appropriate  cases,  the 
responsible  DoD  official  shall  thereupon 
notify  the  Department  of  Justice  of  the 
request  or  demands.  After  due  consultation 
and  coordination  with  the  Department  of 
Justice,  as  required,  the  DoD  official  shall 
determine  whether  the  individual  is  required 
to  comply  with  the  request  or  demand  and 
shall  notify  the  requestor  or  the  court  or  other 
authority  of  the  determination  reached. 

d.  If,  after  DoD  p>ersoDnel  have  received  a 
litigation  request  or  demand  and  have  in  turn 
notified  the  appropriate  DoD  official  in 
accordance  with  paragraph  F.3.C.,  a  response 
to  the  request  or  demand  is  required  before 
instructions  from  the  responsible  official  are 
received,  the  responsible  official  designated 
in  paragraph  F.l.  shall  fiimish  the  requestor 
or  the  court  or  other  authority  with  a  copy 

of  this  Directive  and  applicable 
implementing  regulations,  inform  the 
requestor  or  the  court  or  other  authority  that 
the  request  or  demand  is  being  reviewed,  and 
seek  a  stay  of  the  request  or  demand  pending 


a  final  determination  by  the  Component 
concerned. 

e.  If  a  court  of  competent  jurisdiction  or 
other  appropriate  authority  declines  to  .slay 
the  effect  of  the  request  or  demand  in 
response  to  action  taken  pursuant  to 
paragraph  F.3.d.,  or  if  such  court  or  other 
authority  ordera  that  the  request  or  demand 
must  be  complird  with  notwithstanding  the 
final  decision  of  the  appropriate  DoD  official, 
the  DoD  personnel  upon  whom  the  request 
or  demand  was  made  shall  notify  the 
responsible  DoD  official  of  such  ruling  or 
order.  If  the  DoD  official  determines  that  no 
further  legal  review  of  or  challenge  to  the 
court's  ruling  or  order  will  be  sought,  the 
affected  DoD  personnel  shall  comply  with 
the  request,  demand,  or  order.  If  directed  by 
the  appropriate  DoD  official,  however,  the 
affected  UoD  personnel  shall  respectfully 
decline  to  comply  with  the  demand.  See 
United  States  ex  rel.  Touhy  v.  Ragpn,  340 
U.S.  462  (1951). 

4.  Fees 

Consistent  with  the  guidelines  in  D6D 
Instruction  7230.7  (reference  (f)),  the 
appropriate  officials  designated  in  paragraph 
F.l.  are  authorized  to  charge  reasonable  fees, 
as  established  by  regulation  and  to  the  extent 
not  prohibited  by  law,  to  parties  seeking,  by 
request  or  demand,  official  DoD  information 
not  otherwise  available  under  the  DoD 
Freedom  of  Information  Act  Program 
(reference  (g)).  Such  fees,  in  amounts 
calculated  to  reimburse  the  Government  for 
the  expense  of  providing  such  infonnation, 
may  include  the  costs  of  time  expended  by 
DoD  employees  to  process  and  respond  to  the 
request  or  demand;  attorney  time  for 
reviewing  the  request  or  demand  and  any 
information  located  in  response  thereto  and 
for  related  legal  work  In  connection  with  the 
n^quest  or  demand;  and  expenses  generated 
by  materials  and  equipment  used  to  search 
for,  produce,  and  copy  the  responsive 
information.  See  Oppenheimer  Fund.  Inc.  v. 
.Sanders,  437  U.S.  340  (1978). 

.S.  Expert  or  Opinion  Testimony 

DoD  personnel  shall  not  provide,  with  ur 
without  compensation,  opinion  or  expert 
testimony  concerning  official  DoD 
informction,  subjects,  or  activities,  except  on 
behalf  of  the  United  States  or  a  party 
represented  by  the  Department  of  Justice. 
Upon  a  showing  by  the  requestor  of 
eKi  eptionaJ  need  or  unique  circumstances 
end  that  the  anticipated  testimony  will  not  be 
adverse  to  the  Interests  of  the  Department  of 
Dtfense  or  the  United  States,  the  appropriate 
DoD  official  designated  in  paragraph  F.l. 
may,  in  writing,  grant  special  authorization 
f(;r  DoD  personnel  to  appear  and  testify  at  no 
expense  to  the  United  States.  If,  despite  the 
final  determination  of  the  responsible  DoD 
offii  ial,  a  court  of  competent  jurisdiction,  or 
other  appropriate  authority,  orders  the 
appeiirance  and  expert  or  opinion  testimony 
of  DoD  personnel,  the  personnul  shall  notify 
the  responsible  DoD  official  of  such  order.  If 
the  DoD  official  determines  that  no  further 
legal  review  of  or  challenge  to  the  court's 
order  will  be  sought,  the  affected  DoD 
personnel  shall  comply  with  the  order.  If 
directed  by  the  appropriate  DoD  official, 
howexer.  the  affected  DoD  personnel  shall 


respe<;tfully  decline  to  comply  with  the 
demand.  See  United  States  ex  rel.  Touhy  v. 
Ragen,  340  U.S.  462  (1951). 

G.  Effective  Date  and  Implementation 

Thjs  Directive  is  effective  immediately. 
Forward  two  copies  of  implementing 
documents  to  the  General  Counsel,  DoD, 
within  120  days. 
Signed  by  William  H.  Taft.  IV 
Depu  ty  Secretary  of  Defense. 

Appendix  D  to  Part  51  &— Department  of 
Defense  Directive  7050.5.  Coorxiination 
of  Remedies  for  Fraud  and  Corruption 
Related  to  Procurement  Activities 

Department  of  Defense  Directive 
June  7. 1989,  Number  7050.5,  IG,  iXiD 

Subject:  Coordination  of  Remedies  for  Fraud 
and  Corruption  Related  to  Procurement 
Activities 

References: 

(a)  DoD  Directive  7050.5,  subject  as  above, 

June  28. 1985  (hereby  canceled) 

(b)  Public  Law  97-291.  "The  Victim  and 

Witness  Protection  Act  of  1982,'  October 
12.  1982 
(t )  Defense  FAR  Supplement  (DFARS). 
Subpart  4.6,  "Contract  Reporting" 

(d)  DoD  Instruction  4105.61.  "DoD 

Procurement  Coding  Manual,"  May  4, 
1973 

(e)  DoD  4105.61-M.  "Procurement  Coding 

Manual '  (Volume  I).  October  1988, 
authorized  by  DoD  Instruction  4105.61 
May  4. 1973 

A.  Reissuance  and  Purpose 

This  Directive  reissues  reference  (a)  to 
update  policies,  procedures,  and 
responsibilities  for  the  coordination  of 
criminal,  civil,  administrative,  aiid 
contractual  remedies  stemming  from 
investigation  of  fraud  or  comiption  rt-lated  to 
procurement  activities.  More  effective  and 
timely  communication  of  infonnation 
developed  during  such  investigations  will 
enable  thu  Department  of  Defense  to  take  the 
most  appropriate  of  the  available  mnasures. 

B.  Applicability 

This  Directive  applies  to  the  Offit*  of  the 
Secretary  of  Defense  (OSD);  the  lnspe<:1or 
General,  Department  of  Defense  (IC.  DoD); 
the  Military  Departments;  the  Defense 
Agencies;  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "I>)D 
Components"). 

C.  Definitions 

1.  DoD  Criminal  Investigative 
Organizations.  Refers  to  the  U.S.  Army 
Criminal  Investigation  Command;  the  Naval 
Investigative  Service  Command;  the  U.S.  Air 
Force  Office  of  Special  Investigations;  and 
the  Defense  Criminal  investigative  Service, 
Office  of  the  fG.  DoD  (OIG,  DoD). 

2.  Significant  Refers  to  all  fraud  cases 
involving  an  alleged  loss  of  $100,000,  or 
more;  all  corruption  cases  related  to 
procurement  that  Involved  bribery,  gratuities, 
or  conflicts  of  interest:  and  any  Investigation 
into  defective  products  or  product 
substitution  in  which  a  SERIOUS  HAZARD 


to  health,  safety,  or  operational  readiness  is 
indicated,  regardless  of  loss  value 

D.  Policy 

It  is  DoD  policy  that: 

1.  Each  of  the  DoD  Components  shall 
monitor,  from  its  inception,  all  significant 
investigations  of  fraud  or  corruption  related 
to  procurement  activities  affecting  its 
organizations,  for  the  purpose  of  ensuring 
that  all  possible  criminal,  civil, 
administrative,  and  contractual  remedies  in 
such  cases  are  Identified  to  cognizant 
procurement  and  command  officials  and  that 
appropriate  remedies  are  pursued 
expeditiously.  This  process  shall  include 
appropriate  coordination  with  all  other 
affected  DoD  Components. 

2.  All  investigations  of  fraud  or  corruption 
related  to  procurement  activities  shall  be 
reviewed  !o  determine  and  implement  the 
appropriate  contractual  and  administrative 
actions  that  are  necessary  to  recover  funds 
lost  through  fraud  or  corruption  and  to 
ensure  the  integrity  of  DoD  programs  and 
operations. 

3.  Appropriate  civil,  mnfractual.  and 
administrative  actions.  Including  those  st-l 
forth  in  enclosure  1,  shall  be  taken 
expeditiously.  During  an  investigation  and 
before  prosecution  or  litigation,  and  when 
based  in  whole  or  in  part  on  evidence 
developed  during  an  investigation,  such 
actions  shall  be  taken  with  the  advance 
knowledge  of  the  responsible  DoD  criminal 
investigative  organization  and,  when 
necessary,  the  appropriate  legal  counsel  in 
the  Department  of  Defense  and  the 
Department  of  Justice  (DoJ).  When 
appropriate,  such  actions  shall  be  taken 
before  final  resolution  of  the  criminal  or  civil 
case. 

E.  Responsibilities 

1.  The  Heads  of  DoD  Components  shall: 

a.  Establish  a  centralized  organization 
(hereafter  referred  to  as  "the  centrahzed 
oi^anization")  to  monitor  and  ensure  the 
coordination  of  criminal,  dvil, 
administrative,  and  contractual  remedies  for 
each  significant  investigation  of  fraud  or 
corruption  related  to  procurement  activities 
affecting  the  DoD  Component. 

b.  Establish  procedures  requiring  the 
centralized  organization  to  discuss  regularly 
with  the  assigned  DoD  criminal  investigative 
organizat)on{s)  such  issues  as  the  current 
status  of  significant  investigations  and  their 
coordination  with  prosecutive  authorities. 

c.  Establish  procedures  requiring  thai  ail 
coordination  involving  the  DoJ.  during  the 
pendency  of  a  criminal  investigation,  is 
accomplished  by  or  with  ihe  advance 
knowledge  of  the  appropriate  DoD  criminal 
investigative  organi2ation(s). 

d.  Estafjlish  procedures  to  ensure 
appropriate  coordination  of  ections  between 
the  centralized  crganizaficns  of  any  DoD 
Components  affected  by  a  significant 
investigation  of  fraud  or  corruption  related  to 
procurement  activities. 

e.  Establish  procedures  to  ensure  that  all 
proper  and  effective  civil,  administrative, 
and  contractual  remedies  available  to  the 
Department  of  Defense  are,  when  found 
applicable  and  appropriate,  considered  and 
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undertaken  promptly  ^y  the  necessary  DoD 
officials  (e.g..  commanders,  programs 
officials,  and  contracting  officers).  This 
includes  initiation  of  feny  suspension  and 
debarment  action  wit|in  30  days  of  an 
indictment  or  conviction.  The  centralized 
organization  shall  ensure  that  all  proposed 
actions  are  coordinatad  with  appropriate 
investigative  organization. 

f.  Establish  procedures  to  ensure  that  a 
specific  comprehensive  remedies  plan  is 
developed  for  each  significant  investigation 
involving  fraud  or  comiption  related  to 
procurement  activitie|.  These  procedures 
shall  include  the  participation  of  the 
appropriate  DoO  criminal  investigative 
organization  in  the  detvelopment  of  the  plaii. 

g.  Establish  procedures  to  ensure  that  in 
those  significant  investigations  of  fraud  or 
corruption  related  to  procurement  activities 
when  adverse  im(>act  pn  a  DoD  mission  can 
be  determined,  such  adverse  impact  is 
identified  and  docunwnted  by  the  centralized 
organizaUoo.  This  infprmation  is  to  be  used 
by  the  centralized  organization  of  the  DoD 
Component  concerned  in  development  of  the 
remedies  plan  required  in  paragraph  E.l.f., 
above,  and  shall  be  furnished  to  prosecutors 
as  stated  in  paragraph  E.2.e.,  below.  The 
information  shall  also  be  used  by  the 
centralized  organizations  in  development 
and  preparation  of  "Victim  Impact 
Statements"  for  use  ii  i  sentencing 
proceedings,  as  proviiled  for  P.L  97-291 
(reference  (b)).  Some  i  ixamples  of  adverse 
impact  on  a  DoD  miss  ion  are  as  follows: 

(1)  Endangerment  c  f  personnel  or  property. 

(2)  Monetary  loss. 

(3)  Denigration  of  p  rogram  or  personnel 
integrity. 

(4)  Compromise  of '  he  procurement 
process. 

(5)  Reduction  or  lo<s  of  mission  readiness, 
h.  Ensure  training  r  laterials  are  developed 

on  &3ud  and  corrupti  }n  in  the  procurement 
process,  and  that  all  [  rocurement  and 
procurement-related  I  raining  includes  a 
period  of  such  instruc  tion  appropriate  to  the 
duration  and  nature  o  f  the  training. 

i.  Establish  procedires  enabling  the 
centralized  organization  to  ensure  that  safety 
and  readiness  issues  lire  examined  and 
appropriately  dealt  with  for  all  cases  in 
which  a  notice  is  reqt  ired  under  paragraph 
E.2.i.,  below.  The  mil  imum  procedures  to  be 
followed  by  the  centr  ilized  organization  are 
in  enclosure  3. 

j.  Ensure  that  apprc  priate  command, 
procurement,  and  investigative  organizations 
are  provided  sufficiei  t  information  to 
determine  if  further  ii  iquiry  is  warranted  on 
their  jjart  to  prevent  t  soccurrence  and  detect 
other  possible  fraud  \  rithin  their  activity.  ■ 

2.  The  Secretaries  t  fthe  Military 
Departments  and  the  Inspector  General. 
Department  ofDefem  e  (IG,  DoD),  or  their 
designees,  shall  estab  ish  procedures  that 
ensure  that  their  resp  (ctive  criminal 
investigative  organizi  tions  will: 

a.  Notify,  in  writin(  „  the  centralized 
organization  for  the  a  "fected  DoD  Component 
of  the  start  of  all  sign  ficant  investigations 
involving  fr^ud  or  co  ruption  that  are  related 
to  procurement  activi  ties.  Initial  notification 
shall  include  the  folli  iwing  elements: 

(1)  Case  title. 


(2)  Case  control  number. 

(3)  Investigative  agency  and  office  of 
primary  responsibility. 

(4)  Date  opened. 

(5)  Predication. 

(6)  Suspected  offense(s). 

b.  Notify  expeditiously  the  Defense 
Investigative  Service  (DIS)  of  any 
investigations  that  develop  evidence  that 
would  impact  on  DoD-cleared  industrial 
facilities  or  personnel. 

c.  Discuss  regularly  with  the  centralized 
organization  such  issues  as  the  current  status 
of  significant  investigations  and  their 
coordination  with  prosecutive  authorities.  If 
the  DoD  criminal  investigative  organization 
has  prepared  any  documents  summarizing 
the  current  status  of  the  investigation,  such 
documents  shall  be  provided  to  the 
centralized  organization.  Completed  reports 
of  significant  investigations  also  should  be 
provided  to  the  centralized  organization. 

d.  Provide  to  the  appropriate  procurement 
officials,  commanders,  and  susp>ension  and 
debarment  authorities,  when  needed  to  allow 
consideration  of  applicable  remedies,  any 
court  records,  documents,  or  other  evidence 
of  fr^ud  or  corruption  related  to  procurement 
activities.  Such  information  shall  be 
provided  in  a  timely  manner  to  enable  the 
suspension  and  debarment  authority  to 
initiate  suspension  and  debarment  action 
within  30  days  of  an  indictment  or 
conviction. 

e.  Provide  expeditiously  to  prosecutive 
authorities  the  information  regarding  any 
adverse  impact  on  a  DoD  mission,  that  is 
gathered  under  paragraph  E.l.g.,  above,  for 
the  purpose  of  enhancing  the  prosecutabiiity 
of  a  case.  Such  information  also  should  be 
used  in  preparing  a  victim  impact  statement 
for  use  in  sentencing  proceedings  as 
provided  for  in  Public  Law  97-291. 

f.  Gather,  at  the  earliest  practical  point  in 
the  investigation,  without  reliance  on  grand 
jury  subpoenas  whenever  jxtssible,  relevant 
information  concerning  responsible 
individuals,  the  organizational  structure, 
fmances.  and  contract  history  of  DoD 
contractors  under  investigation  for  fraud  or 
corruption  related  to  procurement  activities, 
to  facilitate  the  criminal  investigation  as  well 
as  any  civil,  administrative,  or  contractual 
actions  or  remedies  that  may  be  taken.  Some 
available  sources  of  such  information  are 
listed  in  enclosure  2. 

g.  Provide  timely  notice  to  other  cognizant 
DoD  criminal  investigative  organizations  of 
evidence  of  fraud  by  a  contractor, 
subcontractor,  or  employees  of  either,  on 
current  or  past  contracts  with,  or  affecting, 
other  DoD  Comp>onents. 

h.  Ascertain  the  impact  u[>on  any  ongoing 
investigation  or  prosecution  of  civil, 
contractual,  and  administrative  actions  being 
considered  and  advise  the  appropriate 
centralized  organization  of  any  adverse 
impact. 

i.  Obtain  a  DD  350  report  in  every 
investigation  into  defective  products  or 
product  substitution  in  which  a  SERIOUS 
HAZARD  to  health,  safety,  or  operational 
readiness  is  indicated.  Timely  notification 
shall  be  made  to  the  centralized  organization 
of  each  DoD  Component  that  is  identified  as 
having  contract  actions  with  the  subject  of 
the  investigation. 


j.  Obtain  a  DD  350  report  in  all  significant 
fr^ud  investigaUons,  as  defined  in  subsection 
C2.  above,  whether  or  not  the  case  involved 
defective  products  or  product  substitution. 
Timely  notification  shall  be  made  to  the 
centralized  organization  of  each  DoD 
Component  that  is  identified  as  having 
contract  actions  with  the  subject  of  the 
investigation. 

3.  The  Inspector  General,  Department  of 
Defense  (IG,  DoD),  shall: 

a.  Develop  training  materials  relating  to 
fr^ud  and  corruption  in  procurement  related 
activities  which  shall  be  utilized  in  all 
prtKurement  related  training  in  conjunction 
with  training  materials  developed  by  the  DoD 
Components.  (See  paragraph  E.l.h.,  above.) 

b.  Establish  procedures  for  providing  to  the 
DoD  criminal  investigative  organizations, 
through  the  Office  of  the  Assistant  Inspector 
General  for  Auditing  (OAIG-AUD).  reports  of 
data  contained  in  the  Individual  Procurement 
Action  Report  (DD  Form  350)  System. 

F.  Procedures 

Transmissions  of  information  by  DoD 
criminal  investigative  organizations  required 
by  subsection  E.2.,  above,  shall  be  made  as 
expeditiously  as  {>ossible,  consistent  with 
efforts  not  to  compromise  any  ongoing 
criminal  investigation.  The  transmission  of 
the  information  may  be  delayed  when,  in  the 
judgment  of  the  head  of  the  DoD  criminal 
investigative  organization,  failure  to  delay 
would  compromise  the  success  of  any 
investigation  or  prosecution.  The  prosecutive 
authorities  dealing  with  the  investigation 
shall  be  consulted,  when  appropriate,  in 
making  such  determinations. 

G.  Effective  Date  and  Implementation 

This  Directive  is  effective  immediately. 
Forward  two  copies  of  implementing 
documents  to  the  Inspector  General, 
Department  of  Defense,  within  120  days. 
Donald  J.  Atwood, 
Deputy  Secretary  of  Defense. 
Enclosures — 3 

1.  Civil  Contractual  and  Administrative 
Actions  That  Can  Be  Taken  in  Response  to 
Evidence  of  Procurement  Fraud 

2.  Sources  of  Information  Relating  to 
Government  Contractors 

3.  Actions  to  be  Taken  in  Product 
Substitution  Investigations 

Civil,  Contractual,  and  Administrative 
Actions  That  Can  Be  Taken  in  Response  to 
Evidence  of  Procurement  Fraud 

A.  Civil 

1.  Statutory 

a.  False  Claims  Act  (31  USC  3729  et  seq.). 

b.  Anti-Kickback  Act  (41  USC  51  et  seq.). 

c.  Voiding  Contracts  (18  USC  218). 

d.  Truth  in  Negotiations  Act  (10  USC 

2306(0). 

e.  Fraudulent  Claims-Contract  Disputes  Act 
(41  USC  604) 

2.  Nonstatutory 

a.  Breach  of  contract. 

b.  Breach  of  warranty. 

c.  Money  paid  under  mistake  of  fact. 

d.  Unjust  etu'ichment. 

e.  Fraud  and/or  Deceit. 


f.  Conversion. 

g.  Recision  and/or  Cancellation, 
h.  Reformation. 

i.  Enforcement  of  performance  bond/ 
guarantee  agreement. 

3.  Contractual 

a  Termination  of  contract  for  default. 

b.  Termination  of  contract  for  convenience 
of  Government. 

c  Termination  for  default  and  exemplary 
damages  under  the  gratuities  clause. 

d.  Recision  of  contract. 

e.  Contract  warranties. 

f.  Withholding  of  payments  to  contractor. 


g.  0£fset  of  payments  due  to  contractor 
from  other  contracts. 

h.  Price  reduction. 

i.  Correction  of  defects  (or  cost  of 
correction). 

).  Refusal  to  accept  nonconforming  goods. 

k.  Revocation  of  acceptance. 

1.  Denial  of  claims  submitted  by 
contractors. 

m.  Disallowance  of  contract  costs. 

n.  Removal  of  the  contrarlor  from 
automated  solicitation  or  payment  sy.stem. 
4.  Administrative 

a.  Change  in  contracting  forms  and 
procedures. 


b.  Removal  or  reassignnoent  of  Government 
personnel. 

c.  Review  of  contTBCt  administration  and 
payment  controls. 

d.  Revocation  of  warrant  contracting 
officer. 

e.  Suspension  of  contractor  and  contractor 
employees. 

f.  Debarment  of  contractor  and  coBtraclor 
employees. 

g.  Revocation  of  facility  security 
clearances. 

h.  Nonaward  of  contract  based  upon  a 
finding  of  contractor  nonresponsibility. 
i.  Voluntary  refunds. 


Sources  of  information  Relating  to  Government  Contractors 


Type  of  Information 


Location.  doJIar  value,  type,  and  number  of  current  contracts  with  the 
Department  ol  Defense. 


2.  Finarci.^l  status  of  corporation,  htstory  ol  corporatk)n,  owners,  and 
officers. 


Possible  source 


3.  Security  ctearanca  background  rntormation  on  tacitity  and  officers 

4.  Perlomiance  Nstory  ot  contractor 


5.  Name,  kx:ation,  offense  alleged,  and  previous  investigalive  efJorls  irv 
votving  DLA-awarded  or  DLA-administered  contracts. 

6.  Bid  protests,  httgation.  and  barScmptcy  involving  DLA-awarded  or 
DLA-administered  contracts. 


a.  DD  Form  350  Report.' 

b.  Defense  Logistks  Agency's  (DLA)  "Contract  Adnw«stratk)n  Defense 
LogistKS  Agenc/s  (DLA)  Contracl  AdminlstraJJon  Report  (CAR  Re- 
port) on  contracts  DLA  administers. 
Dunr.  and  Bradstreet  Reports. 

Corporate  filings  with  local  secretaries  of  the  State,  of  corporate  re- 
corders. 

Securities  and  Exctiange  Commission  (pubtk;  corporations). 
Sn^l  Busir^ss  Administration  (SBA)  (smaH  tjusinesses). 
General  Accounting  Office  (bid  protests,  and  contractors  indetited  to 
the  Government). 

1.  Armed  Services  Board  of  Contract  Appe.s:s  (ASBCA)  or  court  litiga- 
tion. 

g.  Ust  of  Contractors  Indebted  to  the  United  States  (nratntaioed,  put>- 
Ushed  and  distributed  by  the  US.  Army  Finance  and  Accounting 
Center.  Indianapolis.  Indiana  46249). 

a.  Defense  Investgatiwe  Service. 
a  Local  contracting  officers. 

b.  Defense  Contract  Administration  Service  preaward  surveys. 

c.  SBA  Certiticate  ol  Competency  records. 

Dl-A    Automated   Crtminal   Case    Management    System.    (Available 

throu<ih  fiekJ  offices  of  the  DLA  Counsel's  office.) 
Field  otftces  of  th«  DLA  Counsel's  of*«ce. 


«« '.^'^ISJ^'fS  ^  ^°  *>«  contract  history  of  any  DoO  contractor  with  contracts  in  excess  of  525,000  annually  can  be  made  throuah  a  review 
l^li^TrSS;r4S,^TeferS;S'?<^r"ndTe!)^^  "  ^""'^  ''  ^^^  ''  °'  ^^  ^o^  ^  mtl^nS^Z^V^I^- 


Actions  to  be  Taken  in  Product  Substitvtion 
Investigations 

A.  The  centralized  organization,  in  all 
cases  involving  allfigations  of  product 
substitution  in  which  a  SERIOUS  HAZARD 
to  health,  safety,  or  operational  readiness  is 
indicated  shall; 

1  Review  the  notice  of  the  rase 
Immediately  after  receiving  it  from  the 
Defense  criminal  investigative  organization. 
Review  the  notice  to  determine  any  potential 
safety  or  readiness  i.ssues  indicated  by  the 
susp)ected  fraud. 

2.  Notify  all  appropriate  safety, 
procurement,  and  program  officials  of  the 
existence  of  the  case. 

3.  Obtain  a  complete  assessment  fnwn 
safety,  procurement,  and  program  officials  of 
the  adverse  Impact  of  the  fraud  on  OoD 
programs  and  operations. 

4.  Ensure  that  the  DoD  Component 
provides  the  Defense  criminal  investigative 
organization  with  full  testing  support  to 
c-ompletely  identify  the  defective  nature  of 
the  substituted  pniducts.  Costs  associated 


with  the  testing  shall  be  assumed  by  the 
appropriate  procurement  program. 

5.  Prepare  a  comprehensive  impart 
statement  describing  the  adverse  impart  of 
the  fraud  on  DoD  programs  for  use  in  any 
criminal,  civil,  or  contractual  action  related 
to  the  case. 

B.  In  all  cases  involving  allegations  of 
product  substitution  that  affect  more  than 
one  DoD  Component,  that  ceutraliztd 
organizations  of  the  affected  DoD 
Components  shall  identify  a  lead  Agency. 
The  lead  centralized  organization  shall 
ensure  that  information  on  the  fraud  Is 
provided  to  the  centralized  organization  of 
all  other  affected  DoD  Components.  The.lead 
centralized  organization  shall  ensure 
compliance  with  the  requirements  of  suction 
A.,  above.  The  lead  centralized  organization 
shall  then  be  responsible  for  preparing  a 
comprehensive  "Victim  Impact  Statement" 
as  required  by  paragraph  E.1  .g,  of  this 
Directive. 

C  Id  all  cases  Involving  allegations  of 
product  s\ibstitutiQn,  the  Defense  Criminal 
Investigative  Organization  shall: 


1.  Iinmediblely  notify  the  appropriate 
centralized  organization  of  the  beginning  of 
the  case. 

2.  Continue  to  provide  to  the  centralized 
organization  any  information  developed 
during  the  course  of  the  investigation  that 
Indicates  substituted  products  have  been,  or 
might  be.  provided  to  the  Department  of 
Defense. 

3.  Ensure  that  tny  r»;quesi  for  testing  of 
suhstiluted  products  is  provided  to  the 
i^entralized  organization. 

Appendix  E  to  Part  516 — Department  of 
Defense  Directive  ."iSOS.S, 
Implementation  of  the  Program  Fraud 
Civil  Remedies  Act 

DOD  Directive  5505.5  is  contained  in  32 
CFR  Part  277. 

Appendix  F  to  Part  516— Glossary 

Abbreviations 

AAFES:  Army  arni  Air  Force  Exchange 

Service 
AMEDD:  Army  Medical  Department 


38262      Federal 


Red 


AFARS:  Army  Federal 

Regulation  Supplei^ent 
ASBCA:  Armed  Service^ 

Appeals 
AUSA:  Assistant  Unite( 
CFR:  Code  of  Federal  Ri  igi 
COE:  United  States  Amjy 
DA:  Department  of  the 
DFARS:  Defense  Federa  1 

Regulation  Supplei  lent 
DOD:  Department  of  De  'ense 
DOJ:  Department  of  JusI  ice 

reference  to  DO)  mfans 

States  Attorneys 

Department  of  Justice 
DCIS:  Defense  Criminal 
e.g.:  An  abbreviation  foi 

meaning  "for  exam  )le 
et  seq.:  An  abbreviation 

meaning  "and  the 
FAR:  Federal  Acquisition 
FAX:  Facsimile  Transmission 
FBI:  Federal  Bureau  of 
Fed.  R.  Civ.  P.:  Federal 

Procedure 
Fed.  R.  Crim.  P.:  Federa 

Procedure 
FOIA:  Freedom  of  Inforfciation  Act 
GAO:  General  Account!  ;ig  Office 
HQDA:  Headquarters,  E  epartment  of  the 

Army 
i.e.:  An  abbreviation 


Acquisition 
}nt 
Board  of  Contract 

States  Attorney 
;ulations 

Corps  of  Engineers 
,  Uroy 
Acquisition 


.  In  this  regulation, 
either  United 
Ices  or  The  (main) 

in  Washington,  IX 
Investigative  Service 
exempli  gratia. 


for  et  sequentes, 
^Mowing" 
Regulation 
iion 
I  nvestigation 
lules  of  Civil 

Rules  of  Criminal 


foi  id  est,  meaning  "that 


is 


ul 


IG:  Inspector-General 
JA:  Judge  Advocate 
N4ACOM:  Major  Comm 
MSPB:  Merit  Systems 
NAF:  Nonappropriated 
OTJAG:  Office  of  The 

General 
OSC:  Office  of  Special 
PFA:  Procurement  Fra 
PFCRA:  Program  Fraud 
PFD:  Procurement  Frau 
PFI:  Procurement  Frauc 
RJA:  Recovery  Judge 
SAUSA:  Special 
SJA:  Staff  Judge  Ad 
TOY:  temporary  Duty 
TJAG:  The  Judge  Ad' 
UCMJ:  Uniform  Code  o 
USACIDC:  U.S.  Army 

Command 
USALSA:  U.S.  Army 
USARCS:  U.S.  Army  CI  i 
USATDS:  U.S.  Army 
USMA:  United  States 
U.S.C:  United  States 


nd 
Pjntection  Board 

rund 
Ju  dge  .advocate 


ini  a 


Terms 

Active  Duty 

Full-time  duty  in  the 
service  of  the  United  States 
time  training  duty;  an 
active  duty  for  training 
the  active  military  servi|:e 
designated  as  a  Service 
the  Secretary  of  the  mil 
concerned:  and,  attend^ice 
active  military  service 
schooling  and  training 
not  include  full-time  ^ 
under  Title  32,  United 


'  N<  t 


Army  Activities 

Activities  of  or  underlthe 
Army,  one  of  its  instrarqen 
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(Jounsel 
Advisor 
Civil  Remedies  Act 
I  Division 
or  Irregularities 
Advocate 
Assist!  nt  U.S.  Attorney 
jvoc^e 

vo(^te  General 
Military  Justice 
O'iminal  Investigation 


Le;al 


Tr  al 
Qde 


Services  Agency 
ims  Service 

Defense  Service 
itary  Academy 


ictive  military 
Includes:  full- 
1  training  duty: 
attendance,  while  in 

at  a  school 
khool  by  law  or  by 
tary  department 
while  in  the 
I  advanced  civil 
rith  industry.  It  does 
ional  Guard  duty 
States  Code. 


control  of  the 
talities,  or  the 


Army  National  Guard,  including  activities  for 
which  the  Army  has  been  designated  the 
administrative  agency,  and  those  designated 
activities  located  in  an  area  in  which  the 
Army  has  been  assigned  single  service  claims 
responsibility  by  DOD  directive. 

Army  Property 

Real  or  personal  property  of  the  United 
States  or  its  instrumentalities  and,  if  the 
United  States  is  responsible  therefore,  real  or 
personal  propierty  of  a  foreign  government 
which  is  in  the  possession  or  control  of  the 
Army,  one  of  its  instrumentalities,  or  the 
Army  National  Guard,  including  property  of 
an  activity  for  which  the  Army  has  been 
designated  the  administrative  agency,  and 
propierty  located  in  an  area  in  which  the 
Army  has  been  assigned  single  service  claims 
responsibility. 

Centralized  Organization 

That  organization  of  a  DOD  component 
responsible  for  coordinating  and  monitoring 
of  criminal,  civil,  contractual,  and 
administrative  remedies  relating  to  contract 
fraud.  For  DOD  components  other  than  the 
Army,  the  Centralized  organizations  are  as 
follows:  the  Office  of  General  Counsel, 
Department  of  the  Air  Force;  the  Office  of  the 
Insfiector  General,  Department  of  the  Navy; 
and  the  Office  of  General  Counsel,  Defense 
Logistics  Agency. 

Claim 

The  Government's  right  to  recover  money 
or  property  from  any  individual,  partnership, 
association,  corporation,  governmental  body, 
or  other  legal  entity  (foreign  and  domestic) 
except  an  instrumentality  of  the  United 
States.  A  Slaim  against  several  joint  debtors 
or  tortfeasors  arising  from  a  single  transaction 
or  incident  will  be  considered  one  claim. 

Claims  Officer 

A  commissioned  officer,  warrant  officer,  or 
qualified  civilian  employee  designated  by  the 
responsible  commander  and  trained  or 
expierienced  in  the  conduct  of  investigations 
and  the  processing  of  claims. 

Corruption 

Practices  that  include,  but  are  not  limited 
to,  solicitation,  offer,  payment,  or  acceptance 
of  bribes  or  gratuities;  kickbacks:  conflicts  of 
interest:  or  unauthorized  disclosure  of 
official  information  related  to  procurement 
matters. 

Counsel  for  Consultation 

An  attorney,  provided  by  DA  at  no  expense 
to  the  military  member  or  civilian  employee, 
who  will  provide  legal  advice  to  the  witness 
concerning  the  authority  of  OSC,  the  nature 
of  an  OSC  interview  and  their  individual 
rights  and  obligations.  The  counsel  may 
accompany  the  witness  to  the  interview  and 
advise  the  witness  during  the  interview.  No 
attorney-client  relationship  is  established  in 
this  procedure. 

Counsel  for  Representation 

An  attorney,  provided  by  DA  at  no  expense 
to  the  military  member  or  civilian  employee, 
who  will  act  as  the  individual's  lawyer  in  all 
contacts  with  the  MSPB  and  the  OSC  during 
the  pendancy  of  the  OSC  investigation  and 
any  subsequent  OSC  initiated  action  before 
the  MSPB.  An  attorney-client  relationship 


will  be  established  between  the  individual 
and  counsel  for  representation. 

DA  Personnel 

DA  personnel  includes  the  following: 

a.  Military  and  civilian  personnel  of  the 
Active  Army  and  The  U.S.  Army  Reserve. 

b.  Soldiers  of  the  Army  National  Guard  of 
the  United  States  (Title  10,  U.S.C.)  and,  when 
specified  by  statute  or  where  a  Federal 
interest  is  involved,  soldiers  in  the  Army 
National  Guard  (Title  32.  U.S.C).  It  also 
includes  technicians  under  32  U.S.C. 
709(a)(d). 

c.  USMA  cadets. 

d.  Nonappropriated  fund  employees. 

e.  Foreign  nationals  who  perform  services 
for  DA  overseas. 

f.  Other  individuals  hired  by  or  for  the 
Army. 

Debarment 

Administrative  action  taken  by  a  debarring 
authority  to  exclude  a  contractor  from 
Government  contracting  and  Government- 
approved  subcontracting  for  a  specified 
period. 

Deciding  Official  (Chapter  7) 

SJA,  legal  adviser,  or  Litigation  Division 
attorney  who  makes  the  final  determination 
concerning  release  of  official  information. 

DOD  Criminal  Investigation  Organizations 

Refers  to  the  USAQDC;  the  Naval 
Investigative  Service;  the  U.S.  Air  Force 
Office  of  Special  Investigations;  and  the 
Defense  Criminal  Investigative  Service, 
Office  of  the  Inspector  General,  DOD. 

Fraud 

Any  intentional  deception  of  DOD 
(including  attempts  and  conspiracies  to  effect 
such  deception)  for  the  purpose  of  inducing 
DOD  action  or  reliance  on  that  deception. 
Such  practices  include,  but  are  not  limited 
to,  the  following:  bid-rigging;  making  or 
submitting  false  statements:  submission  of 
false  claims;  use  of  false  weights  or  measures: 
submission  of  false  testing  certificates; 
adulterating  or  substituting  materials:  or 
conspiring  to  use  any  of  these  devices. 

Improper  or  Illegal  Conduct 

a.  A  violation  of  any  law,  rule,  or 
regulation  in  connection  with  Government 
misconduct;  or 

b.  Mismanagement,  a  gross  waste  of  funds, 
an  abuse  of  authority,  or  a  substantial  and 
specific  danger  to  public  health  or  safety. 

Information  Exempt  From  Release  To  The 
Public 

Those  categories  of  information  which  may 
be  withheld  from  the  public  under  one  or 
more  provisions  of  law. 

Judge  Advocate 

An  officer  so  designated  (AR  27-1). 

Legal  Adviser 

A  civilian  attorney  who  is  the  principal 
legal  adviser  to  the  commander  or  operating 
head  of  any  Army  command  or  agency. 

Litigation 

Legal  action  or  process  involving  civil 
proceedings,  i.e.,  noncriminal. 
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Litigation  in  Which  The  United  States  Has  an 
Interest 

a.  A  suit  in  which  the  United  Stales  or  one 
of  its  agencies  or  instrumentalities  has  been, 
or  probably  will  be,  named  as  a  party. 

b.  A  .suit  against  DA  personnel  and  arises 
out  of  the  individual's  performance  of  official 
duties. 

c.  A  suit  concerning  an  Army  contract, 
subcontract,  or  purchase  order  under  the 
terms  of  which  the  United  States  may  be 
required  to  reimburse  the  contractor  for 
recoveries,  fees,  or  costs  of  the  litigation. 

d.  A  suit  involving  administrative 
proceedings  before  Federal,  state,  municipal, 
or  foreign  tribunals  or  regulatory  bodies  that 
may  have  a  financial  impact  upon  the  Army. 

e..  A  suit  affecting  Army  operations  or 
which  might  require,  limit,  or  interfere  with 
official  action. 

i.  A  suit  in  which  the  United  States  has  a 
financial  interest  inihe  plaintiffs  recovery. 

g.  Foreign  litigation  in  which  the  United     - 
States  is  bound  by  treaty  or  agreement  to 
ensure  attendance  by  military  personnel  or 
civilian  employees. 

Medical  Care 

Includes- hospitalization,  outpatient 
treatment,  dental  care,  nursing  service,  drugs, 
and  other  adjuncts  such  as  prostheses  and 
medical  appliances  furnished  by  or  at  the 
expense  of  the  United  States. 
Misdemeanor 

An  offense  for  which  the  maximum 
penalty  does  not  exceed  imprisonment  for  1 
year.  Misdemeanors  include  these  offenses 
categorized  as  petty  offenses  (18  USC  §  3559)." 

Official  Information 

All  information  of  any  kind,  however 
stored,  that  is  in  the  custody  and  control  of    - 
the  Department  of  Defense,  relates  to 
information  in  the  custody  and  control  of  the  , 
Department,  or  was  acquired  by  DoD 
personnel  as  part  o^their  official  duties  or 
because  of  their  official  status  within  the 
Department  while  such  personnel  were 
employed  by  oron  behalf  of  the  Department 
or  on  active  duty  with  the  United  States 
Armed  Forces. 

Operatifig  Forces  '' 

Those  forces  whose  primary  missions- are 
to  parlitipwte  in  combat  and  the  integral 
supporting  elements  thereof.  Within  DA.  the 
operating  forces  consist  of  tactical  units 
organized  to  conform  to  tables  of 
organization  and  equipment  (TOE). 

Personnel  Action 

These  include — 

a.  Appointment. 

b.  Promotion. 

c.  Adverse  action  under  5  U.S.C.  7501  et 
seq.  or  other  disciplinary  or  corrective  action. 

d. Detail,  transfer,  or  reassignment. 
6.  Reinstatement. 

f.  Restoration. 

g.  Reemployment. 

h.  Performance  evaluation  under  5  U.S.C. 
4301  et  seq. 

i.  Decision  concerning  pay,  benefits,  or 
awards,  or  concerning  education  or  training 
if  the  education  or  training  may  reasonably 
be  expected  to  lead  to  an  appointment. 


promotion,  performance  evaluation,  or  other 
personnel  action. 

j.  Any  other  significant  change  in  duties  or 
responsibilities  that  is  inconsistent  with  the 
employee's  salary  or  grade  level. 

Private  Litigation 

Litigation  other  than  that  in  which  the 
United  States  has  an  interest. 
Process 

The  legal  document  that  compels  a 
defendant  in  an  action  to  appear  in  court; 
e.g.,  in  a  civil  case  a  summons  or  subpoena, 
or  in  a  criminal  case,  a  warrant  for  arrest, 
subpoena  or  summons. 

Prohibited  Personnel  Practice 

Action  taken,  or  the  failure  to  take  action, 
by  a  person  who  has  authority  to  take,  direct 
others  to  take,  recommend,  or  approve.any 
personnel  action — 

a.  That  discriminates  for  or  against  any 
employee  or  applicant  for  employment  on 
the  basis  of  race,  color,  religion,  sex,  national 
origin,  age,  handicapping  condition,  marital 
status,  or  political  affiliation,  as  prohibited 
by  certain  specified  laws. 

b.  To  solicit  or  consider  any 
recommendation  or  statement,  oral  or 

."written,  with  respect  to  any  individual  who 
requests,  or  is  under  consideration  for.  any 
personnel  action,  unless  the  recommendation 
or  statement  is  based  on  the  personal 
knowledge  or  records  of  the  person 
furnishing  it,  and  consists  of  an  evaluation  of 
the  work  performance,  ability,  aptitude,  or 
general  qualifications  of  the  individual,  or  an 
evaluation  of  the  character,  loyalty,  or 
suitabilityof  such  individual. 

c.  To  coerce  the  political  activity  of  any 
person  (including  the  .providing  of  any 
political-contribution  or  service),  or  take  any 
action  against  any  employee  or  applicant  for 
employment  as  a  reprisal  for  the  refusal  of 
any  person  to  engage  in  such  political 
activity. 

d.  To  deceive  or  willfully  obstruct  any 
person  with  respect  to  such  person's  right  to 
compete  for  employment. 

e.  To  influence  any  person  to  withdraw 
from  competition  for  any  position  for  the 
purpose  of  improving  or  injuring  the 
prospects  of  any  other  person  for 
employment.  -- 

f.  To  grant  any  preference  or  advantage  not 
authorized  by  law,  rule,  or  regulation  to  any 
employee  or  applicant  for  employment, 
(including  defining  the  scope  or  manner  of 
competition  or  the  requirements  for  any 
position)  for  the  purpose  of  improving  or 
injuring  the  prospects  of  any  particular 
person  for  employment. 

g.  To  appoint,  employ,  promote,  advance, 
or  advocate  for  appointment,  employment, 
promotion,  or  advancement,  in  or  to  a 
civilian  position  any  individual  vyho  is  a 
relative  (as  defined  in  5  U.S.C.  3110)  of  the 
employee,  if  the  position  is  in  the  agency  in 
which  the  employee  is  serving  as  a  public 
official  or  over  which  the  employee  exercises 
jurisdiction  or  control  as  an  official. 

h.  To  take  or  fail  to  take  a  personnel  action 
with  respect  to  any  employee  or  applicant  for 
employment  as  a  reprisal  for  being  a 
whistleblower,  as  defined  below. 

i.  To  take  or  fail  to  take  a  personnel  action 
against  an  employee  or  applicant  for 


employment  as  a  reprisal  for  the  exercise  of 
any  appeal  right  granted  by  law.  rule,  or 
regulation. 

j.  To  discriminate  for  or  against  any 
employee  or  applicant  for  employment  on 
the  basis  of  conduct  that  does  not  adversely 
affect  the  performance  of  the  employee  or 
applicant  or  the  performance  of  others 

k.  To  take  or  fail  to  take  any  other 
personnel  action  if  the  taking  of.  or  failure  to 
take,  such  action  violates  any  law,  rule,  or 
regulation  implementing,  or  directly 
concerning,  the  merit  system  principles 
contained  in  5  U.S.C.  2301 

Prosecutive  Authorities 

These  include — 

a.  A  U.S.  Attorney; 

b.  A  prosecuting  attorney  of  a  State  or  oth»'r 
political  subdivision  when  the  US  Attorney 
has  declined  to  exercise  jurisdiction  over  a 
particular  case  or  class  of  cases:  and 

c.  An  SJA  of  a  general  court-martial 
convening  authority  considering  taking 
action  against  a  person  subject  to  the  UCMJ 
Recovery  JA 

A  JA  or  legal  adviser  responsible  for 
assertion  and  collection  of  claims  in  favor  ol 
the  United  States  for  property  claims  and 
medical  expenses. 

Significant  Case  of  Fraud  and  Corruption 

A  procurement  fraud  case  involving  an 
alleged  loss  of  S100,000  or  more;  all 
corruption  cases  related  to  procurement  that 
involve  bribery,  gratuities,  or  conflicts  of 
interest;  any  defective  products  or  produt  t 
substitution  in  which  a  serious  hazard  to 
health,  safety  or  operational  readiness  is 
indicated,  regardless  of  loss  value,  and,  any 
procurement  fraud  case  thai  has  received  or 
IS  expected  to  receive  significant  media 
coverage. 

Staff  Judge  Advocate 

An  officer  so  designated  (AR  27-1).  The 
SJA  of  an  installation,  a  command  or  agency 
reporting  directly  to  HQDA,  or  of  a  major 
subordinate  command  of  the  US.  Army 
Materiel  Command,  and  the  senior  Army  jA 
assigned  to  a  joint  or  unified  command. 

Subpoena 

A  process  to  cause  a  witness  to  appear  and 
give  testimony,  e.g.,  at  a  trial,  hearing,  or 
deposition. 

Suspension 

Administrative  action  taken  by  a 
suspending  authority  to  temporarily  exclude 
a  contractor  from  Government  contracting 
and  Government-approved  subcontracting. 
Suspension  and  Debarment  Authorities 

Officials  designated  in  DFARS,  section 
9  403.  as  the  authorized  representative  of  the 
Secretary  concerned. 

Tortfeasor 

A  wrongdoer:  one  who  commits  a  tort. 
Appendix  G  to  Part  516 — Figures 

This  appendix  contains  figures  cited  or 
quoted  throughout  the  text  of  this  part. 


38264       Federal 


Register  /  Vol.  59.  No.  143  /  Wednesday.  July  27.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  143  /  Wednesday.  )uly  27.  1994  /  Rules  and  Regulations 


38265 


Figure  C-1.  Sample  Ai\  fwer  to  fudicial 
Complaint.  With  Attac  \ed  Ceitifkate  of 
Service 

In  the  United  States  )istnct  Qxirt  for  the 
Southern  Dtsthct  of  Te  (as  Corpus  Christi 
Divistoo.  ^4a  C-80-10(  I 

lohn  E)oe.  Plaintiff  v.  T  igo  D.  West.  Jr.. 

Secretary  of  the  Ai  my.  Department  of  the 
Army,  befendant. 

First  Affirmative  Defenke 

The  Complaint  is  bat  red  by  laches. 

Figure  C-3.  Sample  I  inswer  to  Judicial 
Complaint,  virilh  attach  jd  Certificate  of 
Service.  This  is  intends  d  to  be  used  as  a 
guide  in  preparing  a  dr  tft  Answer  as  part  of 
a  Litigation  Report. 

Answer 

For  its  answer  to  the  :omplaint.  defendant 
admits,  denies  and  alie  ^s  as  follows: 

1.  Admits. 

2.  Denies. 

3.  Denies. 

4.  The  allegErtioos  coi  itained  in  paragraph 
4  are  conciusions  of  \a\  r  to  which  no 
response  is  required:  to  the  extent  they  may 
be  deemed  allegations  (  f  fact,  they  are 
denied. 

5.  Denies  the  allegations  contained  in  th« 
first  sentence  of  paragraph  5:  admits  the 
allegations  contained  ii^  the  second  sentence 
of  paragraph  5:  denies  tiie  remainder  of  the 
allegations  in  paragrapft  5. 

6.  Denies  the  allegations  in  paragraph  6  for 
lack  of  knowledge  or  information  sufficient 
to  form  a  belief  as  to  th(  ir  truth. 

7.  Denies  each  allegal  ion  in  the  complaint 
not  specifkaily  admitte  i  or  otherwise 
qualified. 

Prayer  for  Relief 

The  remainder  of  pla  ntiff  s  Complaint 
contains  his  prayer  for  i  elief.  to  which  no 
answer  is  required.  fns<  far  as  an  answer  is 
required,  denies  that  p!  lintiff  is  entitled  to 
any  relief  whatsoever. 

Defendant  respectful!  y  prays  that  the  Court 
dismiss  plaintifTs  Com,  daint  and  award  to 
defendant  costs  and  suqh  fiirther  relief  as  the 
Court  deems  proper. 

Respectfully  submilt^. 

Ronald  M.  Ford. 

United  States  Attorney. 

Roy  A.  Andersen. 

Assistant  United Stateshttomey.  606 N. 
Carancua.  Corpus  Chris  U.  Texas  78476.  (512) 
884-3454. 

Captain  Christopher  N.  ones. 
Department  of  the  Army.  Office  t^  the  fudge. 
Advocate  General.  901 1 1  Stuart  St..  Suite 
400.  Arlington.  ViTginta^2203-I837.  (703 f 
696-1666. 

Certificate  of  Service 

I  hereby  certify  that  a  true  and  correct  copy 
of  Defieadanl's  Answer  1  ias  been  placed  in  the 

mail,  postage  prepaid,  t  lis day  of 

,  1991.  addre  ised  to  plaintiffs 

counsel  as  follows:  Mr.  iugene  Henderson, 
777  Fourth  Street.  Corpus  Christi.  TX  788*8. 
Roy  A.  Andersea. 
Assistant  United  States  ]f\ttorney. 
Sample  DA  Fa 


Figure  C-3.  Unsworn  Deciarotion  Under 
Penalty  of  Perjury  Executed  Whhin  the 
United  States 

Declaration  Under  Penalty  of  Periury. 

I  am  Private  Paul  Jones,  currently  assigned 
to  Company  B,  4th  Battalion.  325th  f^rachute 
Infantry  Regiment.  Fort  Bragg.  Nortk 
Carolina.  I  have  personal  knowledge  of  the 
following  matters. 

On  the  evening  of  3  June  1970. 1  was 
present  at  the  company  party  at  Lake 
Popolopen  when  the  accident  occurred.  I  saw 
a  bright,  full  moon  that  e\-ening. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.  f28  U.S.C. 
§1746). 

Executed  on: 

Paul  Jones. 
Private,  U.S.  Army. 

Figure  D- 1 .  Format  for  a  Request  for  a 
Representation  Using  an  Unsworn 
Declaration  Under  Penalty  of  Perfury 
Executed  Within  the  United  States 

Request  for  Representation 

I  request  that  the  Attorney  General  of  the 
United  States,  or  his  agent,  designate  counsel 
to  defend  me  in  my  official  and  individual 
capacities  in  the  case  of  John  Doe  v.  Private 
Paulfones.  now  pending  in  the  U.S.  District 
Court  for  the  Eastern  District  of  North 
Carolina.  I  have  read  the  complaint  filed  in 
this  case  and  I  declare  that  all  my  actions 
were  performed  in  my  official  capacity, 
within  the  scope  of  my  official  duties,  and  in 
a  good  faith  belief  that  my  actions  conformed 
to  the  law.  I  am  not  aware  of  any  pending 
related  criminal  investigation. 

I  understand  the  following:  if  my  request 
for  representation  is  approved,  I  will  be 
represented  by  a  U.S.  Department  of  Justice 
attorney:  that  the  United  States  is  not 
required  to  pay  any  final  adverse  money 
judgment  rendered  against  me  personally, 
although  I  can  request  indemnification;  that 
I  am  entitled  to  retain  private  counsel  at  my 
own  expense:  and,  that  the  Army  expresses 
no  opinion  whether  I  should  or  should  not 
retain  private  counsel. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.  (28  U.S.C. 
§1746). 

Executed  on: 

Paul  Jones. 
Private.  U.S.  Army. 

Figure  D-2.  Format  for  Scope  of  Employment 
Statement  Using  an  Unsworn  Declaration 
Under  Penahy  of  Perjury  Executed  Outside 
the  United  States 

Declaration 

I  am  currently  the  Commander  of  HHC.  6th 
Armored  Division.  Bad  Vilbel.  Germany,  i 
have  read  the  allegations  concerning  Private 
Paul  Jones  in  the  complaint  of  yahn  Ooe  v. 
Private  Paul  foties.  now  pending  in  the  U.S. 
District  Court  for  the  Eastern  District  of  North 
Carolina. 

At  all  times  relevant  to  the  complaint.  I 
was  Private  Jones'  company  commander.  His 
actions  relevant  to  this  case  were  performed 
within  the  scope  of  his  official  duties  as 
Assistant  Charge  oC  Quarters.  Company  B.  4th 
Battahon.  325<h  Parachute  infantry  Rc^meat. 
Fort  Bragg.  North  Carolina. 


1  declare  under  penalty  of  perjury  under 
the  laws  of  the  United  States  of  America  that 
the  foregoing  is  true  and  correct.  (28  U.S.C. 
§1746). 

Executed  on: , 

John  Smith. 
Captain.  Infantry. 

Figure  D-3.  Format  for  Contractor  Request  for 
Bepresentantion 

Request  for  Representation 

I  am  the  President  of  the  XYZ  Corporation. 
I  request  the  Attorney  General  of  the  United 
States  designate  counsel  to  defend  me  ar>d 
my  company  in  Doe  v.  XYZ.  Inc..  now 
pending  in  the  U.S.  District  Court  for  the 
Eastern  District  of  North  Carolina. 

I  understand  that  the  assumption  by  the 
Attorney  General  of  the  defense  of  this  case 
does  not  alter  or  increase  the  obligations  of 
the  United  States  under  United  States 
Contract  No.  WP-70-660415. 

I  further  agree  that  such  refwesentation  will 
not  be  construed  as  waiver  or  estoppel  to 
assert  any  rights  which  any  interested  party 
may  have  under  said  contract. 

Executed  on: ' 

D.D.  Tango. 
President.  XYZ.  Inc. 

Figure  C-1.  Sample  "Touhy"  Compliance 
Letter 

Department  of  the  Army,  Office  of  the  Staff 
Judge  Advocate,  Fort  Smith.  North  Dakota 
84165.  15  April  1993 

Mr.  T.  Hudson  Taylor, 

Attorney  At  Law.  105  Hay  Street.  Whynot.  ND 
84167 

Dear  Mr.  Taylor:  We  have  learned  that  you 
subpoenaed  Captain  Roberta  Selby  to  testi^ 
at  a  deposition  in  the  case  Kramer  v.  Kramer, 
currently  filed  in  state  court,  and  that  you 
directed  her  to  bring  her  legal  assistance  file 
concerning  her  client.  SSG  Kramer. 

Under  32  CFR  §§  97.6(c)i  516.35,  and 
516.40,  the  Army  must  authorize  the 
appearance  of  its  personnel  or  the  production 
of  official  documents  in  private  litigation.  In 
this  case,  the  Army  cannot  authorize  Captain 
Selby  to  appear  or  produce  the  requested  file 
absent  the  following: 

You  must  request  in  writing  her 
appearance  and  the  production  of  the  file  in 
accordance  with  Department  of  befense 
directives.  32  CFR  §  97.6(c).  and  Army 
regulations,  32  CFR  S§  516-34^516.40.  The 
request  must  include  the  nature  of  the 
proceeding,  32  CFR  §  516.34(b),  and  the 
nature  and  relevance  of  the  official 
information  sought.  Id.  §  516.35(d).  We 
cannot  act  on  your  request  until  we  receive 
the  required  information.  See.  for  exam  pie. 
United  States  ex  rel.  Touhy  v.  Ragen.  340 
U.S.  462  (1951);  Borofi  Oil  Co.  v.  Downie.  873 
F.2d  67  (4th  Cir.  1989);  United  States  v. 
Bizzard,  674  F.2d  1382  (11th  Or.  1982); 
United  States  v.  Marino.  658  F.2d  1120  (6th 
Cir.  19811;  United  States  v.  Allen.  554  F.2d 
398  (10th  Cir.  1977). 

To  overcome  Federal  statutory  restrictions 
on  the  disclosure  of  the  requested  file 
imposed  by  the  Privacy  Act.  5  U.S.C  §  552a, 
you  must  provide  either  a  written  release 
authorization  signed  by  the  individual  to 
whom  the  &le  pertains  (that  is.  SSG  Kramer) 


or  a  court  ordered  release  signed  by  a  judge 
of  a  court  of  competent  jurisdiction.  A 
subpoena  signed  by  a  clerk  of  court,  notary. 
or  other  official  is  insufficient.  See.  for 
example.  Doe  v.  DiGenova,  779  F.2d  74  (DC 
Cir.  1985). 

In  this  case,  because  of  the  attorney-client 
relationship  between  Captain  Selby  and  SSG 
Kramer,  you  must  produce  a  written  waiver 
of  the  attorney-client  privilege  from  SSG 
Kramer.  Because  the  privilege  may  protect 
both  documents  and  testimony, -Captain 
Selby  may  not  divulge  such  information 
without  SSG  Kramer's  consent.  See,  for 
example.  Rule  of  Professional  Conduct  for 
AiTTiy  Lawyers  1.6(a). 

In  addition  to  the  above  requirements. 
Captain  Selby's  supervisor  must  approve  her 
•  absence  from  duty.  See  32  CFR  §  516.43.  In 
this  regard,  we  suggest  you  take  the 
deposition  at  Fort  Smith.  In  any  event, 
however,  you  or  your  client  must  pay  all 
travel  expenses,  as  this  is  purely  private 
litigation  and  witness'  appearance  must  be  at 
no  expense  to  the  United  Slates.  See  Id. 
§  516.48(c). 

Finally,  if  Captain  Selby  does  appear  as  a 
witness,  she  may  only  give  factual  testimony. 
She  may  not  testify  as  art  opinion  or  expert 
witness.  This  limitation  is  based  on 
Department  of  Defense  and  Army  policy  that 
generally  prohibits  Government  employees 
from  appearing  as  expert  witnesses  in  private 
litigation.  See  jd.  §§  97.6(e),  516.42. 

Our  sole  concern  in  this  matter  is  to  protect 
the  interests  of  the  United  States  Army;  the 
Army  will  not  block  access  to  witnesses  or 
documents  to  which  you  are  lawfully 
entitled.  So  that  the  Army  can  adequately 
protect  its  interests  in  this  matter,  I  request 
that  you  respond  to  this  letter  by  27  April 
1993.  If  you  have  any  questions,  please  call 
CPT  Taylor  at  919-882-4500. 

Sincerely, 
Robert  V.  Jackansi, 
.Major,  J  A.  Chief,  Administrative  Law. 

Figure  G-2.  Sample  Fact  Witness  Approval 
Letter 

Department  of  the  Army,  Office  of  the  Staff 
Judge  Advocate,  Fort  Smith,  North  Dakota 
84165,  15  April  1993 

Mr.  T.  Hudson  Taylor, 

Attorney  At  Law,  105  Hay  Street.  Whynot,  ND 
84167 

Dear  Mr.  Taylor:  This  letter  responds  to 
your  request  to  interview  and  depose  Captain 
Buzz  Sawyer  as  a  witness  in  Morgan  v.  Jones. 
Subject  to  the  following  conditions,  your 
request  is  approved. 

This  grant  of  authority  is  limited  to  factual 
testimony  only.  Captain  Sawyer  may  not 
testify  as  an  expert  witness.  This  limitation 
is  based  on  Army  policy  prohibiting 
Government  employees  from  appearing  as 
expert  witnesses  in  private  litigation.  See  32 
CFR  §  516.42.  Captain  Sawyer  may  ribt- 
provide  official  information  that  is  classified, 
privileged,  or  otherwise  protected  from 
public  disclosure. 

The  decision  whether  to  testify  in  private 
litigation  is  within  the  discretion  of  the 
prospective  witness.  This  authorization  is 
also  subject  to  the  approval  of  the  witness' 
supervisors  to  be  absent  during  the  period 


involved.  Finally,  because  this  is  private 
litigation,  the  witness'  participation  must  be 
at  no  expense  to  the  United  Stales.  See  32 
CFR  §516.48. 

If  you  have  any  questions,  please  call  CPT 
Taylor  at  919-882^500. 

Sincerely, 
Robert  V.  Jackansi, 
Major,  jA,  Chief,  Administrative  Law 

Figure  G-3.  Sample  Expert  Witness  Denial 
Letter 

Department  of  the  Army,  Office  of  the  Staff 
Judge  Advocate,  Fort  Smith.  North  Dakota 
84165,  15  April  1993 

Mr.  T.  Hudson  Taylor. 

AttornevAt  Law,  105  Hay  Street.  Wh\Tiot,  \'D 
84167 
Dear  Mr.  Taylor:  This  responds  to  your 
■  request  for  Mr.  Charles  Montrose  to  appear  as 
an  expert  witness  in  private  litigation: 
Smithers  v.  ABC  Video.  For  the  following 
reasons,  the  request  is  denied. 

Army  Regulation  27-40  forbids  Army 
personnel  from  providing  expert  testimony  in 
private  litigation,  with  or  without 
compensation,  except  under  the  most 
extraordinary  circumstances.  See  32  CFR 
§§  97.6(e),  516.42.  Several  reasons  support 
the  exercise  of  strict  control  over  such 
witness  appearances. 

The  Army  policy  is  one  of  strict 
impartiality  in  litigation  in  which  the  Army 
is  not  a  named  party,  a  real  party  in  interest, 
or  in. which  the  Army  does  not  have  a 
significant  interest.  When  a  witness  with  an 
official  connection  with  the  Army  testifies,  a 
natural  tendency  exists  to  assume  that  the 
testimony  represents  the  official  view  of  the 
Army,  despite  express  disclaimers  to  the 
contrary. 

The  Army  is  also  interested  in  preventing 
the  unnecessary  loss  of  the  ser\ices  of  its 
personnel  in  connection  with  matters 
unrelated  to  their  official  responsibilities.  If 
Army  personnel  testify  as  expert  witnesses  in 
private  litigation,  their  official  duties  are 
invariably  disrupted,  often  at  the  expense  of 
the  Army's  mission  and  the  Federal  taxpayer. 

Finally,  the  Army  is  concerned  about  the 
potential  for  conflict  of  interest  inherent  in 
the  unrestricted  appearance  of  its  personnel 
as  expert  witnesses  on  behalf  of  parties  other 
than  the  United  States.  Even  the  appearance 
of  such  conflicts  of  interest  seriously 
undermines  the  public  trust  and  confidence 
in  the  integrity  of  our  Government. 

This  case  does  not  present  the 
extraordinary  circumstances  necessary  to 
justify  the  requested  witness'  expert 
testimony.  You  have  demonstrated  no 
exceptional  need  or  unique  circumstances 
that  would  warrant  (his  or  her)  appearance. 
The  expert  testimony  desired  can  be  secured 
from  non-Army  sources.  Consequently,  we 
are  unable  to  grant  you  an  exception  to  the 
Army's  policy. 

If  you  have  any  questions,  please  call  me 
or  CPT  Taylor  at  91 9-882-4  500. 


Sincerely, 
Robert  V.  Jackansi, 
Major.  JA.  Chief.  Administrative  Low 
Figure.  G-4.  Sample  of  Doctor  .Approval  Letter 

Department  of  the  Army,  Office  of  the  Slaff 
Judge  Advocate,  Fort  Smith.  North  Dakota 
84165. 15  April  1993 

-Mr.  T.  Hudson  Taylor, 
AttornevAt  Law,  105  Hov  Street,  Whvnol.  \D 
84167 
Dear  Mr.  Taylor:  This  responds  to  your 
request  to  depose  Dr.  (MAJ)  J.  McDonald, 
Fort  Smith  Medical  Treatment  Facility 
Pursuant  to  32  CFR  §§  516.33-516.49,'  you 
may  depose  him  subject  to  the  following 
conditions: 

He  may  testif>'  as  to  his  treatment  of  his 
patient.  Sergeant  Rock,  as  to  related 
laboratory  tests  he  may  have  conducted,  or 
other  actions  he  took  in  the  regular  course  of 
his  duties. 

He  must  limit  his  testimony  to  factual 
matters  such  as  his  observations  of  the 
patient  or  other  operative  facts,  the  treatment 
prescribed  or  conective  action  taken,  course 
of  recovery  or  steps  required  for  treatment  of 
injuries  suffered,  or  contemplated  future 
treatment. 

His  testimony  may  not  extend  to 
hypothetical  questions  or  to  a  prognosis.  He 
may  not  testifv-  as  an  "expert."  This 
limitation  is  based  on  Department  of  Defense 
and  Army  policy  prohibiting  present  or 
former  military  personnel  and  Army  civilian 
employees  from  providing  opinion  or  expert 
testimony  concerning  official  information, 
subjects,  or  activities  in  private  litigation.  See 
32  CFR  §§  97.6(e),  516.42. 

The  witnesses  may  not  provide  official 
information  that  is  classified,  privileged,  or 
otherwise  protected  from  public  disclosure 
To  protect  the  Army's  interests,  CPT  Taylor 
or  another  Army  attorney  will  be  present . 
during  the  depositions. 

To  overcome  restrictions  imp>osed  by  the 
Privacy  Act,  5  U.S.C.  §  552a,  Dr.  McDonald 
may  not  discuss  matters  derived  from  the 
patient's  medical  records  absent  the  patient's 
written  consent  or  a  court  order  signed  by  a 
judge.  A  subpoena  issued  by  son>eone  other 
than  a  judge  or  magistrate  is  insufficient.  See 
Doe  V.  DiGenova,  779 F.2d  74  (DC.  Cir 
1985):  Stiles  v.  Atlanta  Gas  Light  Co.,  453  F. 
Supp.  798(N.D.  Ga.  1978). 

The  decision  whether  to  testify  in  private 
litigation  is  within  the  discretion  of  the 
witness,  subject  to  the  approval  of  his 
supervisors  to  be  absent  during  the  period 
involved. 

Finally,  because  this  is  private  litigation, 
the  witnesses'  participation  must  be  at  no 
expense  to  the  United  States.  See  32  CFR 
§516.48. 

If  you  have  any  questions,  please  call  me 
or  CPT  Taylor  at  919-882^500. 

Sincerely, 
Robert  V.  Jackansi, 
Major.  JA,  Chief  Administrative Lan. 

Figure  H-1.  Procurement  Fraud  Indicators 

Procurement  Fraud  Indicators 

1.  During  the  identification  of  the 
government  and  services. 
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4.  During  the  solicitation  phase. 

a.  Procurement  appears  to  be  processed  so 
as  to  exclude  or  impede  certain  contractors. 

b.  The  time  for  submission  of  bids  appears 
to  be  unnecessarily  limited  so  that  only  those 

■  with  advance  information  have  adequate 
time  to  prepare  bids  or  proposals. 

c.  It  appears  that  information  concerning 
the  procurement  has  been  revealed  only  to 
certain  contractors,  without  being  revealed  to 
all  prospective  competitors. 

d.  Bidders  conferences  are  conducted  in  a 
way  that  apparently  invites  bid  rigging,  price 
fixing,  or  other  improper  collusion  between 
contractors. 

e.  There  is  an  apparent  intentional  failure 
to  fairly  publish  notice  of  the  solicitation. 

f.  Solicitation  appears  vague  as  to  the 
details  such  as  time,  place  and  manner,  of 
submitting  acceptable  bids. 

g.  There  is  evidence  of  improper 
communications  or  social  contract  between 
contractors  and  government  personnel. 

h.  Controls  over  the  number  and 
destination  of  bid  packages  sent  to  interested 
bidders  appear  inadequate. 

i.  Indications  that  government  personnel  or 
their  families  may  own  stock  or  have  some 
other  financial  interest  in  either  a  contractor 
or  subcontractor. 

j.  Indications  that  government  personnel 
are  discussing  possible  emplo>Tnent  for 
themselves  or  a  family  member  with  a 
contractor  or  subcontractor  or  indications 
that  a  proposal  for  future  employment  from 
a  contractor  or  subcontractor  to  a  government 
employee  or  his  or  her  family  members  has 
not  been  firmly  rejected. 

k.  Indications  that  any  contractor  has 
received  special  assistance  in  preparation  of 
his  or  her  bid  or  proposal. 

I.  it  appears  that  a  contract  is  given  an 
expressed  or  implied  reference  to  a  specific 
subcontractor. 

m.  Failure  to  amend  solicitation  to  reflect 
necessary  changes  or  modifications. 

5.  During  the  submission  of  bids  and 
proposals. 

a.  Improper  acceptance  of  a  late  bid. 

b.  Documents,  such  as  receipts,  appear 
falsified  lo  obtain  acceptance  of  a  late  bid. 

c.  Improperly  attempting  to  change  a  bid 
after  other  bidders  prices  are  known. 

d.  Indications  that  mistakes  have  been 
deliberately  planted  in  a  bid  to  support 
correction  after  bid  opening. 

e.  Withdrawal  by  a  low  bidder  who  may 
later  become  a  subcontractor  to  a  higher 
bidder  who  gets  the  contract. 

f  Apparent  collusion  or  bid  rigging  among 
the  bidders. 

g.  Bidders  apparently  revealing  their  prices 
to  each  other. 

h  Required  contractor  certifications  apf)ear 
falsified. 

i.  Information  concerning  contractor's 
qualifications,  finances,  and  capabilities 
appears  falsified. 

6.  During  the  evaluation  of  bids  and 
proposals. 

a.  Deliberately  losing  or  discarding  bids  of 
certain  contractors. 

b.  Improperly  disquaHf>ing  the  bids  or 
proposals  of  certain  contractors. 

c.  Accepting  appa^ntly  nonresponsive 
bids  from  preferred  contractors. 


d.  Unusual  or  unnecessary  contacts 
between  government  personnel  and 
contractors  during  solicitation,  evaluation, 
and  negotiation. 

e.  Any  apparendy  unauthorized  release  of 
procurement  information  to  a  contractor  or  to 
non-government  personnel. 

f.  Any  apparent  favoritism  in  the 
evaluation  of  the  bid  or  proposal  of  a 
particular  contractor. 

g.  Apparent  bias  in  the  evaluation  criteria 
or  in  the  attitude  or  actions  of  the  members 
of  the  evaluation  f>anel. 

7.  During  contract  formation  and 
administration. 

a.  Defective  pricing  by  the  contractor       '  . 
usually  associated  with  submitting  false  cost 
and  pricing  data  under  the  Truth  in 
Negotiation  Act. 

b.  Cost/Labor  mischarging. 

c.  Product  substitution. 

d.  Progress  paj-ment  fraud.  For  more 
details  on  these  subjects  see  DA  PAM  27- 
153.  Contract  Law.  paragraph  23-3. 

Figure  H-2.  Guide  for  Preparing  Remedies 
Plan 

Guide  for  Preparing  a  Remedies  Plan 

(Date  of  Plan) 

Section  I  (Administrative  Data) 

A.  Subject  of  Allegation. 

B.  Principal  Investigative  Agency. 

C.  Investigative  Agency  File  Number 

D.  Subject's  Location. 

E.  Location  Where  Offense  Took  Place. 

F.  Responsible  Action  Commander. 

G.  Responsible  MACOM. 

H.  Contract  Administrative  Data  (If 
Applicable): 

1.  Contract  Number. 

2.  Type  of  Contract. 

3.  Dollar  Amount  of  Contract. 

4.  Period  of  Contract. 

I.  Principal  Case  Agent  (Name  and  Telephone. 

Number). 
J.  Civilian  Prosecutor  (If  Applicable)  (Name. 

Address,  and  Telephone  Number). 
K.  Is  Grand  Jury  InvestigatingThis  Matter?  If 

So.  Where  is  Grand  Jurj'  Located? 
L.  Audit  Agency  Involved  (If  Applicable). 

Name  and  Telephone  Number  of 

Principal  Auditor. 
M.  Suspense  Date  for  Update  of  This  Plan. 

Section  II  (Summary  of  Allegations  and 
Investigative  Results  to  Date) 

(Provide  sufficient  detail  for  reviewers  of 
the  plan  to  evaluate  the  appropriateness  of 
the  planned  remedies.  If  information  is 
"close-hold"  or  if  grand  jury  secrecy  applies, 
so  state.) 

Section  III  (Adverse  Impact  Statement) 

(Describe  any  adverse  impact  on  the  DA/ 
DOD  mission.  Adverse  impact  is  described  in 
DOD  Directive  7050.5.  paragraph  E.l.g. 
Identify  impact  as  actual  or  potential. 
Describe  the  impact  in  terras  of  monetary 
loss,  endangerment  to  personnel  or  property, 
mission  readiness,  etc.  This  information 
should  be  considered  in  formulating  your 
remedies  as  described  below  and  provided  to 
prosecutors  for  their  use  in  prosecution  of  the 
offenses.) 
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Section  IV  (Remedies  Taken  and/or  Being 
Pursued) 

A.  Criminal  Sanctions.  (As  a  minimum, 
address  the  following:  Are  criminal  sanctions 
appropriate?  If  so.  which  ones?  If  not,  why 
not?  Has  the  local  U.S.  Attorney  or  other 
civilian  prosecutor  been  iiotifieid  and  briefed? 
What  actions  have  been  taken  or  are 
intended?  If  and  when  action  is  complete, 
describe  action  and  final  results  of  the  action. 
Other  pertinent  conrmients  should  be 
included.) 

B.  Civil  Remedies.  (As  a  minimum  address 
the  following:  Which  civil  remedies  are 
appropriate?  Has  the  local  U.S.  Attorney  or 
other  civilian  prosecutor  been  notified  and 
briefed?  How,  when,  where  and  by  whom  are 
the  appropriate  civil  remedies  implemented? 
If  and  when  action  is  completed,  describe 
action  and  final  results.  Other  pertinent 
comments  should  be  included.) 

C.  Contractual/Administrative  Remedies. 
(As  a  minimum,  address  the  following:  Are 
contractual  and  administrative  remedies 
appropriate:  If  so,  which  ones?  If  not.  Why? 
If  contractual  or  administrative  remedies  are 
considered  appropriate,  describe  how,  when, 
and  by  whom  the  remedies  are  implemented. 
It  and  when  action  is  completed,  describe 
action  and  results  of  the  action  Other 
pertinent  conunents  should  be  included.) 

D.  Restrictions  on  Remedies  Action. 
(Comment  as  to  why  obvious  remedies  are 
not  being  pursued.  For  example,  the  U.S. 
Attorney  requests  suspension  action  held  in 
abeyance  pending  criminal  action.) 

Section  V  (Miscellaneous  Comments/ 
Information) 

Section  VI  (Remedies  Plan  Participants) 

(Record  the  name,  grade,  organization,  and 
telephone  number  of  all  Remedies  Plan 
participants.) 

Section  VII  (MACOM  Coordination 
Comments) 

(Record  the  name,  grade,  office  symbol,  and 
telephone  number  of  all  MACOM  officials 
providing  coordination  comments;  record  the 
date  when  comments  are  submitted  and 
append  to  the  Remedies  Plan  the  signed 
comments  provided.) 

MACOM  Focal  Point 

(Record  the  name,  grade,  office  symbol,  and 
telephone  number  of  the  MACOM  focal 
point.) 

Section  VlII  (Coordination/Comments) 

(Record  the  name,  grade,  organization,  office 
s>Tnbol,  and  telephone  number  of  all  officials 
with  whom  you  have  coordinated  the 
Remedies  Plan  or  who  have  provided 
comments  on  your  plan;  append  any 
comments  provided  to  the  Remedies  Plan.) 

Figure  H-3.  Guide  for  Testing  Defective  Items 
Under  Criminal  or  Civil  Investigation 

Testing  Defective  Items  Under  Criminal  or 
Civil  Investigation 

1.  Under  no  circumstances  is  testing  to 
proceed  unless  the  command  has  committed 
sufficient  funding  to  cover  the  entire  cost  of 
the  projected  testing. 

2.  No  testing  will  be  initiated  unless  there 
has  been  a  written  request  for  the  testing  to 


the  appropriate  Procurement  Fraud  Advisor 
from  a  CTiminal  investigator  or  Assistant 
United  States  Attorney  or  Department  of 
Justice  Attorney  (AUSA  is  used  in  these 
procedures  to  indicate  either  an  AUSA  or 
Department  of  Justice  attorney).  If  they  have 
not  already  done  so,  criminal  investigators 
should  be  requested  to  coordinate  their 
testing  requests  with  the  AUSA  overseeing 
the  investigation. 

3.  Barring  extraordinary  circumstances, 
only  one  test  will  be  conducted  to  support 
the  criminal  and  civil  recovery  efforts  of  a 
procurement  fraud/irregularity  matter.  Early 
coordination  with  the  Civil  Division  of 
Department  of  Justice  or  the  local  United 
States  Attorneys  Office  is  necessar\'  lo  ensure 
that  testing  funds  are  not  wasted. 

4  The  request  for  testing  should  include  a 
clear,  concise  statement  of  the  purpose  of  the 
testing  to  include  a  statement  of  the 
^  allegations  made  and  the  contact  number(s) 
involved.  Any  test  plan  which  requires 
destructive  testing  must  be  approved  by  the 
AUSA. 

5.  No  testing  will  be  initiated  unless  a  lest 
plan  has  been  developed  which  states  the 
following: 

a.  the  contract  number(s)  involved 

b.  the  National  Stock  Number  (NSN)  of,the 

item  lobe  tested 

c.  the  purpose  of  the  testing 

d.  the  alleged  defect  or  the  contractual 
'  requirement  violated 

e.  theCID  report  of  investigation  (ROI) 

number  or  the  DCIS  case  number 
(.  cost  of  the  test  (a  cost  proposal  should  be 

an  aUachmenl  to  the  test  plan) 
g.  where  the  test  will  be  conducted 
h.  how  the  test  will  be  conducted 
i.  the  name  and  telephone  number  of  the  test 

team  leader 
).  the  names  of  all  test  team  members 
k.  the  approximate  dates  oTthe  testing 
I.  the  date  that  completion  of  the  test  is 

.required 
m.  a  clear  statement  of  the  desired  product 

(that  is  test  report,  raw  data,  analysis  of 

results,  evaluation  of  test  results) 
n.  the  PRON  lo  fund  the  testing 
o.  a  retention  plan. 

6.  The  test  plan  shall  be  coordinated  with 
the  concurrence  received  in  advance  from  the 
appropriate  personnel  in  the  Procurement 
Directorate.  Product  Assurance  and  Test 
Directorate,  the  Procurement  Fraud  Advisor, 
and  the  invesligalor/AUSA  requesting  the 
test.  No  testing  will  be  initiated  until  the 
criminal  investigator/ AUSA  who  requested 
the  testing  has  approved  the  test  plan. 

7.  If  the  items  tested  are  lo  be  retained  as 
evidence,  the  criminal  investigator  should 
arrange  for  retention  of  the  evidence.  While 
the  Command  will  support  evidence 
retention,  this  is  primarily  the  responsibility 
of  the  criminal  investigators.  Agents  should 
be  advised  that  putting  items  in  Code  L  or 
similar  non-use  status  is  insufficient  to 
protect  it  from  being  released  to  the  field.  A 
decision  not  to  retain  the  tested  items  as 
evidence  must  have  the  approval  of  the 
AUSA. 

8.  All  items  to' be  tested  should  be  from  a 
statistically  valid  random  sample.  The 
sample  should  conform  with  the  inspection 
requirements  of  the  contract  or  be  in 


conformance  with  a  random  sample 
specifically  dev-eloped  for  the  instant  test 
plan.  It  is  recommended  that  a  statistician  be 
consulted  to  determine  the  feasibility  of  a 
random  sample  specifically  created  to 
support  the  lest  plan. 

9.  Results  of  testing  should  be  available  to 
Command  and  DA  personnel  for  appropriate 
contractual  and  administrative  remedies. 
Any  request  for  testing  results  that  indicates 
that  dissemination  of  the  testing  resuhs  will 
be  limited  by  Rule  6(e)  of  Ihe  Federal  Rules 
of  Criminal  Procedure  is  to  be  forwarded 
through  the  MACOM  or  AMC  Procurement 
Fraud  Coordinator  to  DA  Procurement  Fraud 
Division  prior  to  the  initiation  of  any  testing. 

10.  Resolution  of  problems  associated  with 
testing  requests  should  be  conducted  at  the 
local  level  In  AMC  the  authority  to  refuse  a 
testing  request  resides  with  the  O.fiice  of 
Command  Counsel.  Any  disputes  which 
cannot  be  resolved  at  the  local  level  will  be 
forwarded  lo  the  AMC  or  MACOM 
Procurement  Fraud  Coordinator  for 
resolution.  This  includes  disputes  regarding 
funding  or  any  time  sensitive  issues. 

11.  Second  requests  for  testing  of  the  same 
item  due  lo  a  change  in  the  in\estigative  plan 
require  coordination  by  the  PFA  with  the 
investigator  and  AUSA  overseeing  the 
investigation  lo  determine  the  deficiencies  in 
the  earlier  test.  Disputes  which  cannot  be 
resolved  between  the  AUSA,  PFA,  and 
investigator  regarding  testing  are  lo  be 
forwarded  simultaneously  lo  the  M.ACOM 
Procurement  Fraud  Coordinator  and  PFD  for 
resolution.  The  procedures  established  in 
paragraphs  5  and  6  apply  for  second  requests 
for  testing  with  the  additional  requirement 
that  the  Assistant  United  States  Attorney 
must  be  requested  lo  approve  the  test  plan. 

Figure  1-1.  Guide  for  Seeking  Legal  Advice 
and  Representation  Before  Office  of  Special 
Counsel 

Guide  for  Seeking  Legal  Advice  and 
Representation  Before  Office  of  Special 
Counsel 

1.  Overview 

a.  DA  employees  or  military  members 
asked  to  provide  information  (testimoni.n!  or 
documentary)  to  OSC  may  obtain  legal  advice 
through  the  Labor  Counselor  from  D.\ 
attorneys  concerning  their  rights  and 
obligations.  This  includes  assistance  at  any 
interviews  with  OSC  investigators.  Hov.evur, 
an  attorney-client  relationship  will  not  be 
established  unless  the  employee  or  military 
member — 

(1)  Is  suspected  or  accused  by  the  OSC  of 
committing  a  prohibited  personnel  practice 
or  other  ilk^gal  or  improper  act;  and 

(2)  Has  been  assigned  counsel  by  the  DA 
General  Counsel. 

b.  Any  mililar)'  member  or  employee  who 
reasonably  believes  that  he  or  she  is 
suspected  or  has  been  acuused  by  OSC  of 
committing  a  prohibited  personnel  practice 
or  other  illegal  or  improper  act  may  obtain 
legal  representation  from  DA.  The  counsel 
assigned  will  be  from  another  DOD 
component  whenever  a  DA  alfomey  is  likely 
to  face  a  conflict  between  the  attorney's 
ethical  obligation  lo  the  client  and  DA,  or 
when  the  suspected  or  accused  individual 
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applies  regardless  of  whether  the 
participation  or  conduct  is  also  the  basis  for 
the  disciplinary  action  proposed  by  the  OSC. 

b.  In  certain  situations,  counsel  provided 
by  DA  may  be  limited  to  representing  the 
individual  only  with  respect  to  some  of  the 
pending  matters,  if  other  specific  matters  of 
concern  to  the  OSC  or  MSPB  do  not  satisfy 
the  requirements  contained  in  this 
regulation. 

4.  Attorney-Client  Relationship 

a.  An  attorney-client  relationship  will  be 
established  and  continued  between  the 
suspected  or  accused  individual  and 
assigned  DA  counsel. 

b.  In  representing  a  DA  employee  or 
military  member,  the  DA  attorney  designated 
as  counsel  will  act  as  a  vigorous  advocate  of 
the  individual's  legal  interests  before  the 
OSC  or  MSPB.  The  attorney's  professional 
responsibility  to  DA  will  be  satisfied  by 
fulfilling  this  responsibility  to  the  employee 
or  military  member.  Legal  representation  may 
be  terminated  only  with  the  approval  of  the 
DA  General  Counsel  and  normally  only  on 
the  basis  of  information  not  available  at  the 
time  the  attorney  was  assigned. 

c.  The  attorney-client  relationship  may  be 
terminated  if  the  assigned  DA  counsel 
determines,  with  the  approval  of  the  DA 
General  Counsel,  that — 

(1)  The  military  member  or  civilian 
employee  was  acting  outside  the  scope  of  his 
or  her  official  duties  when  engaging  in  the 
conduct  that  is  the  basis  for  the  OSC 
investigation  or  charge;  and 

(2)  Termination  is  not  in  violation  of  the 
rules  of  professional  conduct  applicable  to 
the  assigned  counsel. 

d.  The  DA  attorney  designated  as  counsel 
may  request  relief  from  the  duties  of 
representation  or  counseling  without  being 
required  to  furnish  explanatory  information 
that  might  compromise  confidsntial 
communications  between  the  client  and  the 
attorney. 

5.  Funding 

This  regulation  authorizes  cognizant  DA 
officials  to  approve  requests  from  military 
members  or  civilian  employees  for  travel,  per 


diem,  witness  appearances,  or  other 
departmental  support  necessary  to  ensure 
effective  legal  representation  by  the 
designated  counsel. 

6.  Status 

A  military  member's  or  civilian  employee's 
participation  in  OSC  investigations,  MSPB 
hearings,  and  other  related  proceedings  will 
be  considered  official  departmental  business _ 
for  time  and  attendance  requirements  and 
similar  purposes. 

7.  Advice  to  Witnesses 

The  following  advice  to  military  members 
and  civilian  employees  questioned  during 
the  course  of  an  OSC  investigation  may  be 
appropriate  in  response  to  these  frequent 
inquiries: 

a.  A  witness  may  decline  to  provide  a 
"yes"  or  "no"  answer  in  favor  of  a  more 
qualified  answer  when  this  is  necessary  to 
ensure  accuracy  in  responding  to  an  OSC 
interviewer's  question. 

b.  Requests  for  clarification  of  both 
questions  and  answers  are  appropriate  to 
avoid  misinterpretation. 

c.  Means  to  ensure  verifications  of  an 
interview  by  OSC  investigators  are 
appropriate,  whether  or  not  the  military 
member  or  civilian  employee  is  accompanied 
by  counsel.  Tape  recorders  may  only  be  used 
for  this  purpose  when — 

(1)  The  recorder  is  used  in  full  view. 

(2)  All  attendees  are  informed. 

(3)  The  OSC  investigator  agrees  to  record 
the  proceeding. 

d.  Any  errors  that  appear  in  a  written 
summary  of  an  interview  prepared  by  the 
investigator  should  be  corrected  before  the 
member  or  employee  signs  the  statemerrt. 
The  military  member  or  civilian  employee  is 
not  required  to  sign  any  written  summary 
that  is  not  completely  accurate.  A  military 
member  or  civilian  employee  may  receive  a' 
copy  of  the  summary  as  a  condition  of 
signing. 
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DEPARTMErfT  OF  tlABOR 

Office  of  the  Secret  iry 

29  CFR  Part  95 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals  and  Otfiefl  Non-Profit 
Organizations,  and  With  Commercial 
Organizations,  Foreign  Governments, 
Organizations  Unde^  the  Jurisdiction 
of  Foreign  Goveminents,  and 
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AGENCY:  Office  of  th(  Secretary,  Labor. 
action:  Final  rule. 
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INFORM/fnON  CONTACT: 

ce  of  Acquisition 


Integrity,  Division  of  Procurement  and 
Grant  Policy.  Telephone  202-219-9174, 
Extension  109  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

OMB  published  a  notice  in  the 
Federal  Register  (57  FR  39018)  on 
August  27, 1992,  requesting  comments 
on  proposed  revisions  to  OMB  Circular 
A-110.  Interested  parties  were  invited 
to  submit  comments.  OMB  received 
over  200  comments  from  Federal 
agencies,  non-profit  organizations, 
professional  organizations  and  others. 
All  comments  were  considered  in 
developing  this  final  revision. 

On  November  29. 1993,  at  58  FR 
62992,  OMB  published  a  notice 
containing  its  final  revision  to  Circular 
A-110.  In  that  publication,  OMB 
presented  a  summary  of  the  major 
comments,  grouped  by  subject,  and  a 
response  to  each  comment.  Other 
changes  were  made  to  increase  clarity 
and  readability. 

Omitted  from  part  95  are 
requirements  which  DOL  must  meet 
pursuant  to  the  Circular.  Those 
requirements  deal  with  the  relationship 
between  DOL  and  OMB  and  are  not 
necessary  to  this  rulemaking.  OMB 
Circular  A-110  gives  Federal  agencies 
the  discretion  to  make  these  regulations 
applicable  to  grants  and  agreements 
av.rarded  to  cbmmercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  and  international 
organizations.  The  Department  of  Labor 
has  chosen  to  do  so.  As  permitted  by 
OMB  Circular  A-110,  the  Department 
has  made  a  few  changes  to  the  language 
of  the  Circular  to  fit  the  particular 
circumstances  of  the  DOL  programs. 
The  Department  has  added  a  definition 
of  "commercial  organizations"  and 
revised  the  definition  of  "program 
income"  for  clarification  purposes.  The 
DepcUlment  also  has  revised  the 
language  in  §  95.25(e)(2),  dealing  with 
extensions,  for  editorial  purposes.  The 
Department  has  deleted  the  words  "at 
least"  fi-om  §  95.22(e)(2)  to  enhance 
administrative  efficiency  by  limiting 
invoicing  to  once  a  month.  Other  minor 
editorial,  technical„and  clarifying 
changes  are  made  as  well. 


B.  Publication  in  Final 

The  Department  of  Labor  has 
determined,  pursuant  to  5  U.S.C. 
553(b){B),  that  good  cause  exists  for 
waiving  public  comment  on  this 
procedural  amendment  to  the  regulation 
because  such  comment  is  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest.  This  finding  is  made 
because  all  executive  agencies  are 
required  to  follow  OMB  directives  xvifli 
respect  to  grants  or  assistance  of 
property.  See  41  U.S.C.  §405  (The 
Office  of  Federal  Procurement  Policy 
Act). 

C.  Dates 

The  Department  has  determined  that 
good  cause  exists  for  waiving  the 
customary  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  davs 
following  its  publication.  Therefore,  ihis 
rule  shall  be  effective  July  27, 1994.  See 
5  U.S.C.  553. 

D.  Procedural  Matters 

This  rule  is  not  a  "significant 
regulatory  action"  as  defined  by  section 
3(0  of  Executive  Order  12866.  Since  this 
rule  was  not  preceded  by  a  proposed 
rule,  a  regulatory  flexibility  analysis  is 
not  required.  See  5  U.S.C.  601(2). 
Further,  the  Department  of  Labor 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  does  not  affect  the  amount  of 
funds  provided  in  the  covered 
programs,  but,  rather,  modifies  and 
updates  administrative  and  procedural 
requirements.  The  recordkeeping 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget,  as  required  by  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget. 
Approval  Number  1225-001 7, 

List  of  Subjects 

29  CFR  Part  95 

Grants  programs,  Grants 
administration,  Government  contracts. 
Reporting  and  record-keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  subtitle  A  of  title  29  of  thp 
Code  of  Federal  Regulations  is 
amended,  by  adding  a  new  part  95.  as 
set  forth  below. 


Signed  at  Washington,  DC.  this  18th  day  of 
July.  1994. 

Cynthia  A.  Metzler, 

Assistant  Secretary  for  Administration  and 
Management. 

PART  9S-GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION.  HOSPITALS, 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS,  AND  WITH 
COMMERCIAL  ORGANIZATIONS, 
FOREIGN  GOVERNMENTS, 
ORGANIZATIONS  UNDER  THE 
JURISDICTION  OF  FOREIGN 
GOVERNMENTS,  AND 
INTERNATIONAL  ORGANIZATIONS 


Subpart  A— General 

Sec. 

95.1 

Purpose. 

95.2 

Definitions. 

95.3 

Effect  on  other  issuances. 

95.4 

Deviations. 

95.5 

Subawards. 

Subpart  B — Pre-Award  Requirements 

95.10  Purpose. 

95.11  Pre-award  poHcies. 

95.12  Forms  for  applying  for  Federal 
assistance. 

95.13  Debarment  and  suspension. 

95.14  Special  award  conditions. 

95. 1 5  Metric  system  of  measurement. 

95.16  Resource  Conservation  and  Recovery 
Act. 

95.17  Certifications  and  representations. 

Subpart  C — Post-Award  Requirements 
Financial  and  Program  Management 

95.20  Purpose  of  financial  and  program 
management. 

95.21  Standards  for  financial  management 
systems. 

95.22  Payment. 

95.23  Cost  sharing  or  matching. 

95.24  Program  income. 

95.25  Revision  of  budget  and  program 
plans. 

95.26  Non-Federal  audits. 

95.27  Allowable  costs. 

95.28  Period  of  availability  of  funds. 

Property  Standards 

95.30  Purpose  of  property  standards. 

95.31  Insurance  coverage. 

95.32  Real  property. 

95.33  Federally-owned  and  exempt 
property. 

95.34  Equipment. 

95.35  Supplies  and  other  expendable 
property. 

95.36  Intangible  property. 

95.37  Property  trust  relationship. 

Procurement  Slandnrds 

95.40  Purpose  of  procuroment  standards. 

95.41  Recipient  responsibilities. 

95.42  Codes  of  conduct. 

95.43  Competition. 

95.44  Procurement  procodures. 

95.45  Cost  and  price  analysis. 

95.46  Procurement  records. 


95.47  Contract  administration. 

95.48  Contract  provisions. 

Reports  and  Records 

95.50  Purpose  of  reports  and  records. 

95.51  Monitoring  and  reporting  program 
performance. 

95.52  Financial  reporting. 

95.53  Retention  and  access  requirements  for 
records. 

Termination  and  Enforcement 

95.60  Purpose  of  termination  and 
enforcement. 

95.61  Termination. 

95.62  Enforcement. 

Subpart  D— After-the-Award  Requirements 

95.70  Purpose. 

95.71  Closeout  procedures. 

95.72  Subsequent  adjustments  and 
continuing  responsibilities. 

95.73  Collection  of  amounts  due. 

Appendix  A  to  Part  95 — Contract 
Provisions 

Authority:  5  U.S.C.  301:  OMB  Circular  A- 
110;  Secretarj-  of  Labor's  Order  4-76. 

Subpart  A— General 

§95.1    Purpose. 

This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  other  non-profit 
organizations,  commercial 
organizations,  foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments,  and  international 
organizations.  DOL  shall  not  impose 
additional  or  inconsistent  requirements, 
except  as  provided  in  §§95.4  and  95.14 
or  unless  specifically  required  by 
Federal  statute  or  executive  order.  Non- 
profit and  commercial  organizations 
that  implement  Federal  programs  for  the 
States  are  also  subject  to  State 
requirements. 

§95.2    Definitions. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and, 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 
(1)  Earnings  during  a  given  period 

from 

(i)  Ser\'ices  performed  by  the 
recipient,  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers,  and 


(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurance,  shall 
be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
recioient's  regular  accounting  practices. 

(d)  Advance  means  a  payment  made 
by  Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  oredetermined  payment  schedules. 

fe)  i4  word  means  financial  assistance 
that  provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  DOL  to  an  eligible 
recipient.  The  term  does  not  include: 
technical  assistance,  which  provides 
services  instead  of  money;  other 
assistance  in  the  form  of  loans,  loan 
guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

(0  Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

(gj  Closeout  means  the  process  by 
which  DOL  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
DOL. 

(h)  Commercial  organization  means 
any  business  entity  organized  primarily 
for  profit  (even  if  its  ownership  is  in  the 
hands  of  a  nonprofit  entity)  with  a  place 
of  business  located  in  or  outside  the 
United  States.  The  term  includes,  but  is 
not  limited  to,  an  individual, 
partnership,  corporation,  joint  venture, 
association,  or  cooperative. 

(i)  Contract  means  a  procurement 
contract  under  an  award  or  subaward. 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipients  contract. 

(j)  Cost  sharing  or  matching  means 
that  portion  of  project  or  program  cost.s 
not  borne  by  DOL. 

(k)  Date  of  completion  means  the  d-ntc 
on  which  all  v.'ork  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
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amendment  thereto,  on  which  DOL 
sponsorship  ends. 

(1)  Disallowed  eos  s  means  those 
charges  to  an  award  that  EKDL 
determines  to  be  uniillowable,  in 
accordance  with  the  applicable  Federal 
cost  principles  or  ot  jer  terms  and 
conditions  container  I  in  the  award. 

(m)  DOL  means  the  U.S.  Department 
of  Labor,  including  its  agencies  and 
organizational  units 

(n)  Equipment  me  ms  tangible 
nonexpendable  pers  jnal  property 
including  exempt  pi  operty  charged 
directly  to  the  awar<  having  a  useful  life 
of  more  than  one  ye;  r  and  an 
acquisition  cost  of  $  i.OOO  or  more  per 
unit.  However,  cons  stent  with  recipient 
policy',  lower  limits  nay  be  established. 
Equipment  includes  but  is  not  limited 
to,  equipment  acquii  ed  before  the 
publication  of  these  "egulations  and 
equipment  transfern  d  from  prior  years. 

(0)  Excess  propert  '  means  property 
under  the  control  of  X)L  that,  as 
determined  by  the  S  cretary  of  Labor,  is 
no  longer  required  f(  r  its  needs  or  the 
discharge  of  its  re.sp<  nsibilities. 

(p)  Exempt  proper  y  means  tangible 
personal  property  ac  quired  in  whole  or 
In  part  with  Federal  unds,  where  DOL 
has  statutory  authori  y  to  vest  title  in 
the  recipient  withou  further  obligation 
to  the  Federal  Cover  tment. 

(q)  Federal  agency  means  any  United 
States  executive  dep  irtment,  military 
department,  govemn  ent  corporation, 
government  controlli  d  corporation,  any 
other  establishment  n  the  executive 
branch  (including  th  j  Executive  Office 
of  the  President),  or  i  ny  independent 
regulator\'  agency. 

(r)  Federal  awardii  g  grantor  agency 
means  the  Federal  a^  8ncy  that  provides 
an  award  to  the  recip  ient. 

(s)  Federal  funds  a  Jthnrized  means 
the  total  amount  of  F  ^deral  funds 
obligated  by  DOL  for  use  by  the 
ret;ipient.  This  amou  it  may  include  any 
authonzed  carryover  of  unobligated 
funds  from  prior  funiing  periods  when 
permitted  by  DOL's  r  ^gulations  or 
DOL's  implementing  instructions. 

(1)  Federal  share  oi  real  property, 
equipment,  or  suppli  js  means  that 
percentage  of  the  pro  jerty's  acquisition 
costs  and  any  impro\  ement 
expenditures  paid  w  In  Federal  funds. 

(«)  Funding  period  means  the  period 
of  time  when  Federa  funding  ia 
available  for  obligati(  n  by  the  recipient. 

1  v)  Grant  officer  nv  ans  any  person 
authorized  to  enter  ii  to,  modify  or 
terminate  any  financi  al  assistance 
awards  and  make  rel;  ted  determinations 
and  findings.  DOL  gr  int  officers  shal^be 
dasignated  by  name  ( n  a  "Certificate  of 
Appointment."  ' 
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|w)  Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 
ownership,  whether  considered  tangible 
or  intangible. 

(x)  Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

(y)  Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contribuuons 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
reguired. 

(z)  Personal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible,  having  physical  existence, 
or  intangible,  having  no  physical 
existence,  surJi  as  copyrights,  patents, 
or  securities. 

(aa)  Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(bb)  Program  income  means  gross 
income  earned  by  the  recipient  that  is 
directly  generated  by  a  supported 
activity  or  esnied  as  a  result  of  the 
award  (see  exclusions  in  §  95.24(e)  and 
(h)).  Program  income  includes,  but  is 
not  limited  to,  income  from  fees  for 
services  performed,  the  use  or  rental  of 
real  or  personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
pa'ents  and  copyrights,  and  inter9.st  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
othonvise  provided  in  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  program 


income  does  not  include  the  receipt  of 
principMd  on  loans,  rebates,  credits, 
discounts,  etc^or  interest  earned  on  any 
of  them. 

(cc)  Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objec-tives  of  the 
award  during  the  project  period. 

(dd)  Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

lee)  Property  means,  unless  otherwi.se 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

(ff)  Real  property  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
but  excludes  movable  machinery  and 
equipment.  Real  property  includes,  but 
is  not  limited  to,  real  property  acquired 
before  publication  of  these  regulations 
and  real  property  transferred  from  prior 
years. 

(gg)  Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  DOL  to  carry  out  a  project  or 
program.  The  term  includes  public  and 
private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other 
quasi-public  and  private  non-profit 
organizations  such  as,  but  not  limited 
to,  community  action  agencies,  research 
institutes,  educational  associations,  and 
health  centers.  The  term  also  includes 
commercial  organizations,  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients,  or 
contractors  or  sub«;ontractors  of 
recipients  or  subrecipients.  The  term 
does  not  include  government-owned 
contrac;tor-operated  facilities  or  research 
centers  providing  continued  support  for 
mission-oriented,  large-scale  programs 
that  are  government-owned  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

(hh)  Research  and  development 
means  all  reseanjh  activities,  both  basic 
and  applied,  and  .'11  development 
activities  that  are  supported  at 
universities,  colleges,  and  other  non- 
profit i,^.stitutions.  "Research'^  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
undtirstanding  of  the  subject  studied. 
"Development"  is  Uie  .systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  the    - 
production  of  useful  materials,  devk«s,    ■ 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
proces.ses.  The  term  research  also 
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includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

(ii)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  §403(11)  (currently  $25,000). 
(jj)  Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  paragraph  (e)  of  this  section. 

(kk)  Subrecipient  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  funds  provided.  The  term 
includes  foreign  organizations  and 
international  organizations  (such  as 
agencies  of  the  United  Nations). 

(11)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Covemment 
Crants,  Contracts,  and  Cooperative 
Agreements." 

(mm)  Suspension  means  an  action  by 
DOL  that  temporarily  withdraws 
Federal  sponsorship  under  an  award, 
pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award  by  the  Federal 
avvarding  agency.  Suspension  of  an 
award  is  a  separate  action  from 
suspension  under  DOL's  regulations  at 
29  CFR  part  98,  implementing  E.O.'s 
12549  and  12689,  "Debarment  and 
Suspension."  See  29  CFR  part  98, 
subpart  D. 

(nn)  Termination  means  the 
cancellation  of  Federal  sponsorship,  in 
whole  or  in  part,  under  an  agreement  at 
any  time  prior  to  the  date  of  completion. 

(oo)  Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 


expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(pp)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(qq)  Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  IX)L 
that  has  not  been  obligated  by  the 
recipient  and  is  determined  by 
deducting  the  cumulative  obligations 
from  the  cumulative  funds  authorized. 

(rr)  Unrecovered  indirect  cost  means 
the  difference  between  the  amount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
approved  negotiated  indirect  cost  rate. 

(ss)  Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  95.3    Effect  on  otf>er  Issuances. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §95.4. 

§  95.4    Deviations.'      ' 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
grant-wide  uniformity,  exceptions  from 
the  requirements  of  this  part  shall  be 
permitted  only  in  unusual 
circumstances.  DOL  may  apply  more 
restrictive  requirements  to  a  class  of 
recipients  when  approved  by  OMB. 
DOL  may  apply  less  restrictive 
requirements  when  awarding  small 
awards,  except  for  those  requirements 
which  are  statutory.  Exceptions  on  a 
case-by-case  basis  may  also  be  made  by 
DOL. 

§95.5    Subawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  part 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 


education,  hospitals,  other  non-profit 
organizations,  commercial 
organizations,  foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments,  and  international 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  and  codified  by 
DOL  at  29  CFR  part  97  or  its  successor. 

Subpart  B — Pre-Award  Requirernents 

§95.10    Purpose. 

Sections  95.11  through  95.17 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§  95.1 1    Pre-award  policies. 

Public  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify 
the  public  of  its  intended  funding 
priorities  for  discretionary  grant 
programs,  unless  funding  priorities  are 
established  by  Federal  statute. 

§  95.1 2    Forms  for  applying  for  Federal 
assistance. 

(a)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  DOL. 

(b)  The  applicant  shall  complete  the 
appropriate  sections  of  the  SF-424 
(Application  for  Federal  Assistance) 
indicating  whether  the  application  was 
subject  to  review  by  the  State  Single 
Point  of  Contact  (SPOC).  The  name  and 
address  of  the  SPOC  for  a  particular 
State  can  be  obtained  from  DOL  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

§  95. 1 3    Debarment  and  suspension. 

Recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
E.O.'s  12549  and  12689,  "Debarment 
and  Suspension"  codified  by  DOL  at  29 
CFR  part  98.  This  common  rule  restricts 
subawards  and  contracts  with  certain 
parties  that  are  debarred,  suspended  or 
otherwise  excluded  from  or  ineligible 
for  participation  in  Federal  assistance 
programs  or  activities. 

§  95. 1 4    Special  award  conditions. 

If  an  applicant  or  recipient: 

(a)  Has  a  history  of  poor  performance, 

(b)  Is  not  financially  stable, 

(c)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part. 
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(d)  Has  not  conforn|ed  to  the  terms 
and  conditions  of  a  pKvious  award,  or 

(e)  Is  not  otherwise  responsible, 
DOL  may  impose  add  tionai 
requirements  as  needtd,  provided  that 
siK;h  applicant  or  reci  lient  is  notified  in 
writing  as  to:  The  nati  re  of  the 
additional  requiremer  ts,  the  reason  why 
the  sddittoniH  require  nents  are  being 
imposed,  the  nature  o  the  corrective 
action  needed,  the  tin  e  allowed  for 
completing  the  correc  ive  actions,  and 
the  method  for  reques  ing 
reconsideration  of  the  additional 
requirements  imposet .  Any  special 
conditions  shall  be  pr  )mplly  removed 
once  tht  conditions  tti  at  prompted  them 
have  betjii  (corrected. 


'lie 


§95.15    Metric  system 

The  Metric  Convers  on 
amended  by  the  Omnipus 
Competitiveness  Act 
de<;lares  that  the  metri : 
preferred  measuremer  I 
trade  and  commerce 
each  Federal  agency  tc 
or  dates  in  corisuitati 
Secretary  of  Conmera  i 
system  of  measi  remeri  I 
the  agency's  provAirempnts 
other  business-rt  lated 
implementation  may  t 
the  use  of  the  system  i 
impractical  or  likely  tc 
inefficiencies  in  tfie 
federally-funded  aotiv 
follow  the  provisions 
"Metric  U.sage  in  Ftfdejal 
Programs." 


S'  t62). 


§95.16    Resource 
Recovery  Act 

Under  the'Resource 
Recovery  Act  (RCR-^j 
codified  at  42  U.S.C. 
agency  or  agency  of  a 
subdivision  of  a  State 
appropriated  Federal  f 
comply  with  Section 
requires  that,  prefereno » 
pro<:urement  programs 
of  specjfic  products  co 
materials  identified  in 
developed  by  the  Envi 
Protection  Agency  (EP 
247-254).  Aa.T)rdingly 
institutions  of  higher 
hospitals,  and  non- 
that  receive  direct 
other  Federal  funds 
pn;ferencL  in  their  pro(Ju 
programs  hmded  with 
the  purchase  of  recycleji 
pursuant  to  the  EPA 


el 
-pro  i 
Fedtra 
i  sh(  If 


§95.17    Certificattons  an  i  represenutions. 

Unle,ss  prohibited  by  .statute  or 
codified  regulation.  DO  L  requires 


measurement 
Act,  as 
Trade  and 
i  U.S.C.  205), 
system  is  the 
system  for  U.S. 
Act  requires 
establish  a  date 
I  with  the 
when  the  metric 
will  be  used  in 
i,  grants,  and 
3ctivities.  Metric 
ke  longer  where 
initially 

cause  significant 
plishment  of 
I  lies.  IX)L  shall 
E.O.  12770, 
Government 


ac»m 


(f 


Con&  irvation  and 


ujnservation  and 
'ub.  L  94-580 
,  any  State 
[  olitical 
which  is  using 
inds  mu.st 
6  »02.  Section  6002 
» be  given  in 
'o  the  purchase 
taining  recycled 
uidelines 
nmental 
j  (40  CFR  parts 
Mete  and  local 
I  cation, 
t  organizations 
awards  or 
give 
rement 
^ederal  funds  to 

produfits 
defines. 


recipients  to  submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis  only,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 

Subpart  C — Post-Award  Requirements 

Financial  and  Program  Management 

§95.20    Purpose  of  flnanctal  and  program 
management 

Sections  95.21  through  95.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
Satisfying  cost  sharing  and  matching 
requirements,  acxounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§  95^1    Standards  for  financial 
management  systems. 

(a)  Recipients  shall  relate  financial 
data  to  performance  data  and  develop 
unit  cost  information  whenever 
practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following: 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  .set  forth  in 
§95.52.  Though  DOL  requires  reporting 
on  an  accrual  basis  from  a  recipient  that 
maintains  its  records  on  other  than  an 
accrual  basis,  the  recipient  shall  not  be 
required  to  establish  an  accrual 
ai:countinR  .sy.stem.  These  recipients 
may  develop  such  accrual  data  for  its 
reports  on  the  basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

|3)  Effe<:tive  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safi^guard  all  such  as.sets  and 
assure  they  are  used  solely  for 
authorized  purpo.ses. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performam*  and 
unit  cost  data. 


(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  fitjm  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  payment 
methods  of  State  agencies, 
in.strumentalities,  and  fiscal  agents  .shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  paii  205, 
"Withdrawal  of  Cash  from  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  .supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipuent,  DOL, 
at  its  discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  DOL  may  require  adequate  fidelity 
bond  coverage  where  the  recipient  lacks 
sufficient  coverage  to  protect  the 
Federal  Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  State.s." 

§95.22    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
.or  default  procedures-codified  at  31  CFR 
part  205. 

(b)  Recipients  are  to  bo  paid  in 
advance,  provided  they  maintain  or 
demon.strate  the  willingness  to 
maintain: 

(1)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient,  and 
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(2)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 
§95.21. 

Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  DOL 
to  the  recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subjefjt  to  M  CFR  part  205. 

(3)  Recipients  are  authorized  to 
submit  requests  for  advances  monthly 
when  electronic  fund  transfers  are  not 
used. 

(d)  Requests  for  Treasury  check 

■  advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  DOL  instructions 
for  electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  DOL  may  also  use  this  method  on  . 
any  construction  agreement,  or  if  the 
major  portion  of  the  construction  project 
is  accomplished  through  private  market 
financing  or  Federal  loans,  and  the. 
Federal  assistance  constitutes  a  minor 
portion  of  the  project. 

(1)  When  the  reimbursement  method 
is  used.  DOL  shall  make  payment 
within  30  days  after  receipt  of  the 
billing,  unless  the  billing  is  improper. 

(2)  Recipients  are  authorized  to 
submit  requests  for  reimbursement 
monthly  when  electronic  hinds  transfers 
are  not  used. 

(f)-lf  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  DOL 
has  determined  that  reimbursement  is 
not  feasible  because  the  recipient  lacks 
sufficient  working  capital,  DOL  may 
provide  cash  on  a  working  capital 
advance  basis.  Under  this  procedure. 
DOL  shall  advance  cash  to  the  recipient 


to  cover  its  estimated  disbursement 
needs  for  an  initial  period  generally 
geared  to  the  awardee's  disbursing 
cycle.  Thereafter.  DOL  shall  reimburse 
the  recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute.  DOL  shall  not  withhold 
payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless  paragraphs  (h)(1)  or  (h)(2) 
of  this  section  apply. 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129. 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  DOL  may,  upon 
reasonable  notice,  inform  the  recipient 
that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(1)  Except  for  situations  desf;ribed  in 
paragraph  (i)(2)  of  this  section,  DOL 
shall  not  require  separate  depository 
accounts  for  funds  provided  to  a 
recipient  or  establish  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraph 


(k)(l).  (k)(2),  or  {k)(3)  of  this  section 
apply. 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awrards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

In  keeping  with  Electronic  Funds 
Transfer  rules,  (31  CFR  Part  206), 
interest  should  be  remitted  to  tiie  HHS 
Payment  Management  System  through 
an  electronic  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
who  do  not  have  this  capability  should 
use  a  check. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not  . 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System, 
P.O.  Box  6021,  RockviUe.  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  State 
universities  and  hospitals  shall  comply 
with  CMIA.  as  it  pertains  to  interest.  If 
an  entity  subject  to  CMIA  uses  its  own 
funds  to  pay  pre-award  costs  for 
discretionary  awards  without  prior 
written  approval  from  DOL,  it  waives  its 
right  to  recover  the  interest  under 
CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  DOL  shall  not  require 
more  than  an  original  and  two  copies  of 
these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  The  SF-270  is  the 
.standard  form  for  all  nonconstruction 
programs  when  electronic  funds  transfer 
or  predetermined  advance  methods  are 
not  used.  DOL.  however,  has  the  option 
of  using  this  form  for  construction 
programs  in  lieu  of  the  SF-271.  "Outlay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  The  SF-271  is 
the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  DOL 
may  substitute  ihe  SF-270  when  DOL 
determines  that  it  provides  adequate 
information  to  meet  Federal  needs. 
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involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (g)(1)  or  {g)(2)  of  this 
section  apply. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  grant  officer  has 
approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications: 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Ser\'ices  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
.shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 


(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 
records  for  in-kind  contributions  from 
third  parties: 

(i)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§95.24    Program  income. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and  added 
to  funds  committed  to  the  project  by 
DOL  and  recipient,  and  used  to  further 
eligible  project  or  program  objectives. 

(b)  Recipients  shall  have  no  obligation 
to  the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period.  . 

(c)  Costs  incident  to  the  generation  of 
program  income  may  be  deducted  from 
gross  income  to  determine  program 
income,  provided  these  costs  have  not 
been  charged  to  the  award. 

(d)  Proceeds  from  the  sale  of  property 
are  not  program  income  and  shall  be 
handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§95.30  through  95.37). 

(e)  Unless  DOL's  regulations  or  the 
terms  and  condition  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
with  respect  to  program  income  earned 
from  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  produced  under  an  award. 
However.  Patent  and  Trademark 
Amendments  (35  U.S.C.  18)  apply  to 
inventions  made  under  an  experimental, 
developmental,  or  research  award. 

§  95.25    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  DOL's  requirements.  It 
shall  be  related  to  performance  Jor 
program  evaluation  purposes  whenever 
appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for    ' 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
rei;ipients  shall  request  prior  written 


approvals  from  the  grant  officer  for  one 
or  more  of  the  following  program  or 
budget  changes: 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25-percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator.  - 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa. 

(6)  The  inclusion,  unless  waived  by 
the  grant  officer,  of  costs  that  require 
prior  approval  in  accordance  with  OMB 
Circular  A-21.  "Cost  Principles  for 
Institutions  of  Higher  Education."  OMB 
Circular  A  122,  "Cost  Principles  for 
Non-Profit  Organizations."  or  45  CFR 
part  74.  Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals."  or 
48  CFR  part  31.  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies^,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unlesis  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section,  the  grant  officer  may  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this  part 
and  OMB  Circulars  A-21  and  A-122. 
Such  waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
following: 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  written 
approval  of  the  grant  officer.  All  pre- 
award  costs  are  incun^d  at  the 
recipient's  risk  (i.e.,  the  grant  officer  is 
under  no  obligation  to  reimburse  such 
costs  if  for  any  reason  the  recipient  does 
not  receive  an  award  or  if  the  award  is 
less  than  anticipated  and  inadequate  to 
cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 


months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  grant  officer  in  writing  with 
the  supporting  reasons  and  revised 
expiration  date  at  least  10  days  before 
the  expiration  date  specified  in  the 
award.  This  one-time  extension  may  not 
be  exercised  merely  for  the  purpose  of 
using  unobligated  balances.  The  one- 
time extension  may  not  be  initiated  if: 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subseauent  funding  periods. 

(4)  For  awards  tnat  support  research, 
unless  the  grant  officer  provides 
otherwise  in  the  award  or  in  DOL's 
regulations,  the.  prior  written  approval 
requirements  described  in  paragraph  (e) 
are  automatically  waived  (i.e..  recipients 
need  not  obtain  such  prior  written 
approvals)  unless  one  of  the  conditions 
included  in  paragraph  (e)(2)  applies. 

(f)  DOL  may.  at  its  option,  restrict  the 
transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities  for  awards  in  which  the 
Federal  share  of  the  project  exceeds 
$100,000  and  the  cumulative  amount  of 
such  transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  DOL.  DOL  shall  not 
permit  a  transfer  that  would  cause  any 
Federal  appropriation  or  part  thereof  to 
bie  used  for  purposes  other  than  those 
consistent  with  the  original  intent  of  the 
appropriation. 

(g)  All  other  changes  to  • 
nonconstruction  budgets,  e.xcept  for  the 
changes  described  in  paragraph  (j).  do 
not  require  prior  approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  the  grant  officer 
for  budget  revisions  whenever 
paragraphs  (h)(1).  (h)(2)  or  ChK3)  of  this 
section  apply. 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  95.27. 

(i)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(j)  When  DOL  makes  an  award  that 
provides  support  for  both  construction 


and  nonconstruction  work.  DOL  may 
require  the  recipient  to  request  prior 
written  approval  before  making  any 
fund  or  budget  transfers  between  the 
two  types  of  work  supported. 

(k)  For  both  construction  and 
nonconstruction  awards,  recipients 
shall  notify  the  grant  officer  in  writing 
promptly  whenever  the  amount  of 
Federal  authorized  funds  is  expected  to 
exceed  the  needs  of  the  recipient  for  the 
project  period  by  more  than  $5,000  or 
five  percent  of  the  award,  whichever  is 
greater.  This  notification  shall  not  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(1)  When  requesting  WTitten  approval 
for  budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  the  grant  officer  shall  review 
the  request  and  notify  the  recipient 
whether  the  budget  revisions  have  been 
approved.  If  the  revision  is  still  under 
consideration  at  the  end  of  30  calendar 
days,  the  grant  officer  shall  inform  the 
recipient  in  writing  of  the  date  when  the 
recipient  may  expect  the  decision. 

§95.26    Non-Federal  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations  shall  be 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A-133. 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions"  and  applicable  provisions 
of  DOL  regulations  at  29  CFR  part  96. 

(b)  Recipients  and  subrecipients  that 
are  State  and  local  governments  shall  be 
subject  to  the  audit  requirements 
contafned  in  the  Single  Audit  Act  (31 
U.S.€.  7501-7)  and  DOL's  regulations 
implementing  OMB  Circular  A-128. 
"Audits  of  State  and  Local 
Governments"  and  applicable 
provisions  of  DOL  regulations  at  29  CFR 
part  96. 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall 
be  subject  to  the  audit  requirements  of 
DOL.  See  29  CFR  part  96. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements 
specified  by  the  DOL  awarding  agency 
or  the  prime  recipient  as  incorporated 
into  the  award  document.  See  29  CFR 
part  96. 

§  95.27    Allowable  costs. 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  determining 
allowable  costs.  Allowability  of  costs 
shall  be  determined  in  accordance  with 
the  cost  principles  applicable  to  the 
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§95.32    Real  property. 

DOL  shall  prescribe  requirements  for 
recipients  concerning  the  use  and 
disposition  of  real  property  acquired  in 
whole  or  in  part  under  awards.  Unless 
otherwise  provided  by  statute,  such 
requirements,  at  a  minimum,  shall 
contain  the  following: 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  IXDL. 

(b)  The  recipient  shall  obtain  prior 
written  approval  from  the  grant  officer 
for  the  use  of  real  property  in  other 
federally-sponsored  projects  when  the 
recipient  determines  that  the  property  is 
no  longer  needed  for  the  purpose  of  the 
original  project.  Use  in  other  projects 
shall  be  limited  to  those  under 
federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  DOL. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  grant  officer.  The 
grant  officer  shall  issue  one  or  more  of 
the  following  disposition  in.strucfions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
.sell  the  property  under  guidelines 
provided  by  DOL  and  pay  DOL  for  that 
percentaj;e  of  the  current  fair  market 
value  of  the  property  attributable  to  the 
Federal  participation  in  the  project 
(after  deducting  actual  and  reasonable 
selling  and  fix-up  expenses,  if  any,  from 
the  sales  proceeds).  When  the  recipient 
is  authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  re.sult  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  .such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§95.33    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  properly. 


(1)  Title  to  federally-owned  property 
remains  vested  in  the  Federal 
Government.  Recipients  shall  submit 
annually  an  inventory  listing  of 
federally-owned  property  in  their 
custody  to  DOL.  Upon  completion  of  the 
award  or  when  the  property  is  no  longer 
needed,  the  recipient  shall  report  the 
property  to  DOL  for  further  Federal 
agency  utilization. 

(2)  If  DOL  has  no  further  need  for  the 
property,  it  shall  be  declared  excess  and 
reported  to  the  General  Services 
Administration,  unless  DOL  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C.  . 
3710{i))  to  donate  research  equipment  to 
educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  DOL. 

(b)  Exempt  property. 

When  statutory  authority  exists,  DOL 
has  the  option  to  vest  title  to  property  - 
acquired  with  Federal  funds  in  the 
recipient  without  further  obligation  to 
the  Federal  Government  and  under 
conditions  DOL  considers  appropriate. 
Such  property  is  "exempt  property." 
Should  DOL  not  establish  conditions, 
title  to  exempt  property  upon 
acquisition  shall  vest  in  the  re«;iprenf 
without  further  obligationto  the  Fe.dnral 
Government. 

§95.34    Equipment. 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds^ 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains    . 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
grant  officer.  When  no  longer  needed  for 
the  original  project  or  program,  the 
recipient  shall  use  the  equipment  in 
connection  with  its  other  federally, 
sponsored  activities,  in  the  following 
order  of  priority: 


(1)  Activities  sponsored  by  the  DOL 
agency  which  funded  the  original 
project,  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  DOL  agency  that 
financed  the  equipment;  second 
preference  shall  be  given  to  projects  or 
programs  sponsored  by  other  Federal 
awarding  agencies.  If  the  equipment  is 
owned  by  the  Federal  Government,  use 
on  other  activities  not  sponsored  by  the 
Federal  Government  shall  be 
permissible  if  authorized  by  the  grant 
officer.  User  charges  shall  be  treated  as 
program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  written 
approval  of  the  grant  officer. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following: 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information: 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  arid  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  DOL  for  its  share. 


(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the  grant 
officer. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
DOL  agency.  The  amount  of 
compensation  shall  be  computed  by 
applying  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment.  If  the 
recipient  has  no  need  for  the  equipment, 
the  recipient  shall  request  disposition 
instructions  from  DOL.  The  DOL  agency 
shall  determine  whether  the  equipment 
can  be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists 
within  the  DOL  agency,  the  availability 
of  the  equipment  shall  be  reported  to 
the  General  Services  Administration  by 
DOL  to  determine  whether  a 
requirement  for  the  equipment  exists  in 
other  Federal  agencies.  DOL  shall  issue 
instructions  to  the  recipient  no  later 
than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern. 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  DOL  an 


amount  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  from  the  Federal  share  $500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the 
awarding  agency  for  such  costs  incurred 
in  its  di,sposition. 

(4)  The  DOL  agency  reserves  the  right 
to  transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named 
by  the  Federal  Government  when  such 
third  party  is  otherwise  eligible  under 
existing  statutes.  Such  transfer  shall  be 
subject  to  the  following  standards: 

(i)  The  equipment  shall  be 
appropriately  identified  in.  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  The  DOL  agency  shall  issue 
disposition  instructions  within  120 
calendar  days  after  receipt  of  a  final 
inventoryff he  final  inventory  shall  list 
all  equipment  acquired  with  grant  funds 
and  federally-owned  equipment.  If  EXDL 
fails  to  issue  disposition  instructions 
within  the  120  calendar  day  period,  the 
recipient  shall  apply  the  standards  of 
this  section,  as  appropriate. 

(iii)  When  DOL  exercises  its  right  to 
take  title,  the  equipment  shall  be  subject 
to  the  provisions  for  federally-owned 
equipment. 

§  95.35    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5,000  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Gm'ernment  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
.same  manner  as  for  equipment. 
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(b)  The  recipient  shall  not  use 
supplies  atx^uired  whh  Federal  funds  to 
provide  services  to  nkm-FederaJ  outside 
organizations  for  a  fae  that  is  less  than 
private  companies  ciarge  for  equivalent 
services,  unless  specifically  authorized 


by  Federal  statute  as 
Government  retains ; 
supplies. 


§95.36    tntangible  pro  »efty. 

(a)  The  recipient  m  ay  copyright  any 
work  that  is  subject  t )  copyright  and 
was  developed,  or  fo;  which  ownership 
was  purchased,  unde  r  an  award.  DOL 
reserves  a  royalty-fr©  s,  nonexclusive 
and  irrevocable  right  to  reproduce, 
publish,  or  otherwise  use  the  work  for 
Federal  purposes,  an  I  to  authorize 
others  to  do  sa 

(b)  Retapients  are  s  jbject  to 
applicaiiie"  regulation  s  governing  patents 
and  inventions,  inciu  ding  govemntent- 
wide  regulations  issu  3d  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  In ven  ions  Made  by 
Nonprofit  Oganizatii  ms  and  Small 
Business  Firms  Unde  •  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(r.)  DOL  has  the  rig'  it  to: 

(1)  Obtain,  reprodu  »,  publish  or 
otherwise  use  the  dat  i  first  produced 
under  an  award. 

(2)  .Authorize  other ;  to  receive, 
reproduce,  publish,  o  ■  otherwise  use 
sii(;h  data  for  Federal  jurposes^ 

(d)  Title  to  intangib  e  property  and 
d«bt  instruments  acq*  ired  under  an 
award  or  subaward  vt  sts  upon 
acquisition  in  the  reckient.  The 
recipient  shall  u.se  th(  t  property  for  the 
originally-authorized  jurpose,  and  the 
recipient  shall  not  em  umber  the 
property  without  writ  en  approval  of  the 
grant  officer.  When  n<  longer  needed  for 
the  originally  authori:  «d  purpose, 
disposition  of  the  inta  ngible  property 
shall  occur  in  accords  [)C8  with  the 
provisions  of  §  95.34(:  ). 

§  95.37    Property  trust  i  elatlonship. 
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Procurement  Standards 

§  95.40    Purpose'of  procurement 
'standards. 

Sections  95.41  through  95.48  set  forth 
standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
fimds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  DOL  upon 
recipients,  unless  specifically  required 
by  Federal  statute  or  executive  onier  or 
approved  by  OMB. 

§95.41    Recipient  responsibilities. 

The  standards  contained  lii  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  DOL,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal,  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§  95.42    Codes  of  conduct. 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anvlhing  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gifl  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 


disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 


§95.43    Competttkm. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
fi-ee  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§  95,44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  of  this  section  apply. 

(1)  Recipients  shall  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis 
shall  be  made  of  lease  and  purchase 
alternatives  to  determine  which  would 
be  the  most  economical  and  practical 
procurement  for  the  Federal 
Government. 

(3)  Solicitations  for  goods  and 
services  shall  provide  for  all  of  the 
following: 

(i)  A  clear  and  accurate  description  of 
the  technical  re«.^uirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iiij  A  description,  whenever 
practicable,  of  technical  requirements  In 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
-minimum  acceptable  standards. 


(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  oe  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal: 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owTied  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-ovmed  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration,  the 
Department  of  Commerce's  Minority 
Business  Development  Agency,  and 
DOL's  Office  of  Small  Business  and 
Minority  Affairs  in  the  solicitation  and 
utilization  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideretion 
shall  be  given  to  such  matters  as 


contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.'s  12549  and 
12689,  "Debarment  and  Suspension." 
,See29CFRpart98. 

(e)  Recipients  shall,  on  request,  make 
available  to  DOL,  pre-award  and 
procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply: 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403(11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  95.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

§95.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum:  (a)  basis  for 
contractor  selection,  (b)  justification  for 
lack  of  competition  when  competitive 
bids  or  offers  are  not  obtained,  and  (c) 
basis  for  award  cost  or  price. 

§95.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 


ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§95.48    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
apnlied  to  subcontracts: 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(6)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  DOL 
may  accept  the  bonding  policy  and 
requirements  of  the  recipient,  provided 
DOL  has  made  a  determination  that  the 
Federal  Government's  interest  is 
adequately  protected.  If  such  a 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
reouired  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
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oontractor's  obiigali  ons  under  such 
contract. 

(3)  A  payment  bo^d  on  the  part  of  the 
contractor  for  100  p|eroent  of  the 
contract  price.  A  "p  ayment  bond"  is  one 
exe<:uted  in  conned  ion  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
materia!  in  the  exec  jtion  of  the  work 
provided  for  in  thei  »ntract. 

(4)  Where  bonds  t  re  required  in  the 
situations  described  herein,  the  bonds- 
shall  be  obtained  from  companies 
holding  certificates  pf  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  22,3.  "Surety  Cc  mpanies  Doing 
Business  with  the  United  Slates." 

(d)  Ai!  negotiated  contracts  (except 
those  for  less  than  tl  e  small  purchase 
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The  final  performance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
follow  ng: 

(1)  A  comparison  nf  a(.1ual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  rlata 
should  be  related  to  cost  data  for 
(imputation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met.  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

le)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
DOL  of  developments  that  have  a 
significant  impact  on  the  award- 
supported  activities.  Also,  notifioation 
shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meet  the 
obje<,1i  ves  of  the  award.  This     ■ 
notification  shall  include  a  .statement  of 
the  acti(»)  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  DOL  may  make  site  visits,  as 
needed. 

(h)  DOL  shall  comply  with  clearance 
requirements  of  5  CFR  part  1320  when 
requesting  performarice  data  from 
recipients. 

lApprovnd  by  the  Office  of  Managnmrnt  and 
Budget,  Approval  Nunibrr  1?2S-0017) 

§95.52    Financial  reporting. 

(n)  The  following  fonns  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients: 

(1)  SF-269  or  SF-269A.  Financial 
Status  Report. 

(i)  Recipients  shall  use  the  SF-269. 
SF-2f>9A,  or  other  OMB-approved  forms 
to  report  the  status  of  funds  for  all 
nonconstruction  projects  or  programs. 
DOL  may,  however,  have  the  option  of 
not  requiring  the  SF-269  or  SF-269A 
when  the  SF-270,  Request  for  Advance 
or  Reimbursement,  or  SF-272,  Report  of 
Fe<ieral  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 


when  the  SF-27G  is  used  only  for 
advances. 

(ii)  DOL  shall  prescribe  whether  the 
report  shall  be  on  a  cash  or  an  accrual 
basis.  If  DOL  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
.  shall  not  convert  its  accounting  system, 
but  shall  develop  such  accrual 
information  through  best  estimates 
based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  DOL  shall  determine  the 
frequency  of  the  Financial  Status  Report 
for  each  project  or  program,  considering 
the  size  and  complexity  of  the  particular 
proiec;t  or  program.  However,  the  report 
shall  not  be  required  more  frequently 
than  quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(ivj  Recipients  .shall  submit  to  DOL 
the  SF-269,  SF-269A,  or  other  OMB- 
approved  forms  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
DOL  upon  request  of  the  recipienL 

(2)  SF-272,  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients,  the  recipipjit  shall  submit  the 
SF-272  and,  when  necessary,  its 
continuation  sheet,  SF-272a.  DOL  shall 
use  this  report  to  monitor  cash 
advanced  to  recipients  and  to  obtain 
di.sbursement  information  for  eac-h 
agreement  with  the  recipients. 

(ii)  DOL  may  require  forecasts  of 
Federal  ca.sh  requirements  in  the 
"Remarks"  section  of  the  report. 

(iii)  When  pradical  and  deemed 
necessary,  DOL  may  require  recipients 
to  report  in  the  "Remarks"  section  the 
amount  of  cash  advances  received  in 
excess  of  three  days.  Recipients  shall 
provide  .short  narrative  explanations  ol 
actions  jaken  to  reduce  the  excess 
balances. 

(iv)  Recipients  shall  submit  not  more 
than  the  original  and  two  copies  of  the 
SF-272  15  calendar  days  following  the 
end  of  each  quarter.  The  DOL  agency 
may  require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  DOL  may  waive  the  requirement 
for  submission  of  the  'SF-272  for  any 
one  of  the  following  reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  rtmiained  in  this 
seciion; 
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(B)  Ifi  in  DOL's  opinionv  the 
recipient's  accounting  controls  are 
adequate  to  minimize  excessive  Federal 
advances;  or, 

(C)  When  the  electronic  payment 
mechanisms  provide- adequate  data. 

(b)  When: DOL  needs  additional 
information  or  more  hequent  reports, 
the  following  shall  beohserved. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements,  DOL  shall  issue 
instructions  to  require  recipients  to 
submit  such  information  under  the 
"Remarks"  section  of  the  reports. 

(2)  When  DOL  determines  that  a 
recipient's  accounting  sy.stem  does  not 
meet  the  standards  in  §95:21,  additional 
pertinent  information  to  further  monitor 
awards  may  be  obtained  upon  written 
notice  to  the  recipient  until  such  time 
as  the  system  is  brought  up  to  standard. 
DOL.  in  obtaining  this  information, 
shall  comply  with  report  clearance 
requirements  of  5  CFR  part  1320. 

(3)  DOL  may  shade  out  any  line  item 
on  any  report  if  not  necessary. 

(4)DOL  may  accept  the  identical 
information  from  the  recipients  in 
machine  readable  format  or  computer 
printouts  or  electronic  outputs  in  lieu  of 
prescribed  formats. 

(5)  DOL  may  provide  computer  or 
electronic  outputs  to  recipients  when 
such  expedites  or  contributes  to  the 
accuracy  of  reporting. 

(Approved  by  the  Office  of  Management 
and  Budget,  Approval  Number  1225- 
0017) 

§  95.53    Retention  and  access 
requirements  tor  recor<ts. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  DOL  shall  not  impose  any 
other  record  retention  or  access 
requirements  upon  recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  die  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  DOL.  The  only  exceptions 
are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3' 
year  period*  the  records  shall  be- 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 


shall  be  retained  for3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  DOL.  the  3-yeaii  retention 
requirement  is  not  applicable  to  the 
recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.,  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  DOL. 

(d)  DOL  shall  request  transferof 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  recordkeeping,  DOL  may 
make  arrangements  fiir  recipients  to 
retain  any  reconds  that  are  continuously 
needed  for  joint  use. 

(e)  The  Federal  grantor  awarding' 
agency,  the  Inspector  General,  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discus.sion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  limited: 
to  the  required  retention  period,  but 
shell  last  as  long  as  records  are  retained: 

(f)  Unless  required  by  statute,  DOL 
shall  not  place  restrictions  on  recipients 
that  limit  public  access  to  the  records  of 
recipients  that  are  pertinent  to  an 
award,  except  when  DOL  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  havebeen 
exempted  fi-om  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  §  552)  if  the  recordis  had  belonged 
to  DOL. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents.and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs. is 
chargeable  (such  as  computer  usage 
chargeback  rates  orcomposite  fringe 
benefit  rates). 

(1),  If  submitted  for  negotiation-  If  the 
recipient  submits  to  E)OL  or  the 
subrecipient  submits  to  the  recipient  the 
proposal,  plan,  or  other  computation  to 
form  the  basis  for  negotiation  of  the  rate, 
then  the  3-year  retention  period,  for  its 


supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  submittedi  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  DOL  or  the  subrecipient  is  not 
required  to  submit  to  the  recipient  the 
proposal,  plan,  or  other  computation  for 
negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal,  plan^ 
or  other  computation  and  its  supporting 
records  starts  at  the  end  of  the  fisf^il 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

(Approved  by  the  Office  of  Management 
and  Budget,  Approval  Number  1225- 
0017) 

Termination  and  Enforcement 

§  95.60    Purpose  of  termination  and 
enforcement 

Sections  95.61  and  95.62  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§95.61    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraphs  (a) 
(1).  (a)(2),  or  (a)(3)  of  this  section  apply. 

(1)  By  grant  officers,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award. 

(2)  By  grant  officers,  with  the  consent 
of  the  recipient,  in  which  case  the  two 
parties  shall  agree  upon  the  termination 
conditions,  including  the  e^ctive  date 
and,  in  thecaseof  partial  termination, 
the  portion  to  be  terminated. 

(33  By  the  recipient  upon  sending  tO' 
the  grant  officer  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  andi  in' 
the  case  of  partial  termination,  the 
portion  to  be  terminated;  However,  if 
the  grant  officer  determines  in  the  rjse 
of  partial  termination  that  the  reducfnl 
or  modified  portion  of  the  grant  will  not 
accomplish  the  piuposes  for  which  the 
grant  was  made,  the  grant  officer  may 
terminate  the  grant  in;  its  entirety  under 
either  paragraphs  (a)  (1)  or  (2)  of  this 
section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  refeired  to  in  §.95.71(01; 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibUlties  of  the 
recipient  after  termination,  as 
appropriate. 

§95.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  complv  with 
the  terms  and  conditions  of  an  awnrdv 
whether  stated  in  a'Federalstatute; 
regulation,  assurance,  application,  or 
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notice  of  award,  D  DL  may,  in  addition 
to  imposing  any  ol  the  special 
conditions  outline  i  in  §95.14,  take  one 
or  more  of  the  foll(  iwing  actions,  as 
appropriate  in  the  circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  r  jcipient  or  more 
severe  enforcemen :  action  by  DOL. 

(2)  Disallow  (tha ;  is,  deny  both  use  of 
funds  and  any  app  icable  matching 
credit  for)  all  or  pa  1  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  pally  suspend  or 
terminate  the  curn  nt  award. 

(4)  Withhold  fur  her  awards  for  the 
project  or  program 

(5)  Take  other  re  nedies  that  may  be 
legally  available. 

(b)  Hearings  ana  appeals.  In  taking  an 
enforcement  actior ,  DOL  shall  provide 
the  recipient  an  opportunity  for  hearing, 
appeal,  or  other  ad  ninistrative 
proceeding  to  which  the  recipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  a( lion  involved. 

(c)  Effects  ofsusi  )ension  and 
termination.  Costs  af  a  recipient 
resulting  from  obH  ;ations  incurred  by 
the  recipient  durin  >  a  suspension  or 
after  termination  o  an  award  are  not 
allowable  unless  D  3L  expressly 
authorizes  them  in  the  notice  of 
suspension  or  term  Lnation  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessar  /  and  not  reasonably 
avoidable  are  allov  able  if  paragraphs 
(c)(1)  and  (c)(2)  of  I  lis  section  apply. 

(1)  The  costs  resi  It  from  obligations 
which  were  proper  y  incurred  by  the 
recipient  before  th(  effective  date  of 
suspension  or  term  nation,  are  not  in 
anticipation  of  it.  a  id  in  the  case  of  a 
termination,  are  no icancellable. 

(2)  The  costs  woi  ild  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  a  the  end  of  the 
funding  f>eriod  in  v'hich  the  termination 
takes  effect. 

(d)  Relationship  o  debarment  and 
suspension.  The  er  forcement  remedies 
identified  in  this  section,  including 
suspension  and  ternination,  do  not 
preclude  a  recipier  t  from  being  subject 
to  debarment  and  s  jspension  under 
E.O.'s  12549  and  i;  689  and  DOL's 
implementing  regu  ations.  See  §95.13 
and  29  CFR  part  98 

Sut>part  D— After-t  le-Award 
Requirements 


§  95.70    Purpose. 

Sections  95.71  through 
closeout  procedure  i 
procedures  for  subs  equent 
disallowances  and  Adjustments. 


95.73  contain 
and  other 


§  95.71    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  DOL  may  approve  extensions 
when  requested  by  the  recipient. 

(b)  Unless  DOL  authorizes  an 
extension,  a  recipient  shall  liquidateall 
obligations  incurred  under  the  award 
not  later  than  90  calendar  days  after  the 
funding  period  or  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  of  the  award  or  in  agency 
implementing  instructions. 

(c)  DOL  shall  make  prompt  payments 
to  a  recipient  for  allowable  reimbursable 
costs  under  the  award  being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  DOL  has  advanced  or  paid  and  that 
is  not  authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  un'retumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award.  DOL  shall 
make  a  settlement  for  any  upward  or 
downward  adjustments  to  the  Federal 
share  of  costs  after  closeout  reports  are 
received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§95.31  through  95.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  DOL  retains  the  right  to 
recover  an  appropriate  amount  after 
fully  considering  the  recommendations 
on  disallowed  costs  resulting  from  the 
final  audit. 

§95.72    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following:  ' 

(1)  The  right  of  DOL  to  disallow  costs 
and  recover  funds  on  the  basis  of  a  later 
audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  95.26. 

(4)  Property  management 
requirements  in  §§95.31  through  95.37. 

(5)  Records  retention  as  required  in 
§95.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  DOL  and  the 
recipient,  provided  the  responsibilities 
of  the  recipient  referred  to  in  §  95.73(a), 
including  those  for  property 
management  as  applicable,  are 


considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  95.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in  . 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment.  DOL  may  reduce  the  debt  by 
paragraphs  (a)(1).  (a)(2),  or  (a)(3)  of  this 
section. 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments  " 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  DOL  shall  charge  interest  on  an 
overdue  debt  in  accordance  with  4  CFR 
Chaprter  II,  "Federal  Claims  Collection 
Standards." 

Appendix  A  to  Part  95— Contract  Provisions 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1 .  Equal  Employment  Opportunity— All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246,  "Equal 
Employment  Opportunity."  as  amended  by 
E.O.  11375.  "Amending  Executive  Order 
11246  Relating  "to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60.  "Office  of 
Federal  Contract  Compliance  Programs. 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  H 8 
U.S.C.  874  and  40  U.S.C.  276c)-rA\l 
contracts  and  subgrants  in  excess  of  S2000 
for  construction  or  ref)air  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  S  874),  as 
supplemented  by  Department  of  Lribor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  one  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7) — When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  S2000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C  §  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 

>  regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 


Federally  Financed  and  Assisted 
ConsUuction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
L,at)or.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
wee"k.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the-Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  §327-333)— Where 
applicable,  allconttacts  awarded  by 
recipients  in  excess  of  S2,000  for 
construction  contracts  and  in  excess  of 
$2,500  for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  shall 
include  a  provision  for  compliance  with 
sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C 
§327-333),  as  Supplemented  by  Department 
of  Labor  regulations  (29  CFR  part  5).  Under 
seciion  102  of  the  Act,  each  conU-actor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  labcrer-on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is ' 
compensated  at  a  rate  of  not  less  than  1 V^ 
times  the  liasic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
wook.  Section  107  of  the  Act  is  applicable  to 


construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  tolnventions Made  Under  n 
Contract  or  Aj?ree/nen«— Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Qean  Air  Act  (42  U.S.C.  §7407  et  seq.) 
and  the  Federal  Water  Pollution  Control  Aa 
(33  U.S.C.  §  1251  et  seq.).  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  SIOO.OOO  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C.  §  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  Li.S.C. 
§  1251  et  seq).  Violations  shall  be  reported 

to  the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  §  13S2} — Contratlors  who  apply  or  bid 


for  an  award  of  SIOO.OOO  or  more  shall  file 
the  required  certification.  Each  tier  airtifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  meml)er  rif 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  §  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient.  See  29  CFR  part  98. 

8.  Debarment  and  Suspension  (EO.  's 
12549  and  12689)— No  contract  shall  Iw 
made  to  parties  listed  on  the  General  5>er\irfls 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs  in  accordnnin 
with  E.O.'s  12549  and  12689.  "Debarmpnt 
and  Suspension."  This  list  contains  the 
names  of  parties  debarred,  suspended,  or 
otherwise  excluded  by  agencies,  and 
contractors  declared  ineligible  under 
statutory  or  regulatory  authority  oth«r  thnn 
E.O.  12549.  Contractors  with  awards  that 
exceed  the  small  purchase  threshold  shall 
provide  the  required  certification  rngarding 
its  exclusion  status  and  that  of  its  prin(,ipul 
employees. 
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ENVIRONMENTAL  PRJOTECTION 
AGENCY 

40  CFR  Parts  260,  261  and  273 

(FRL-5020-1] 


RIN  2050-AD93 


Hazardous  Waste  Mariagement 
System;  Modification  pf  the  Hazardous 
Waste  Program;  Mercury-Containing 
Lamps 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 
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lamps.  should  one  of  the  proposed 
options  be  promulgated  as  a  final  rule. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before 
September  26, 1994. 
ADDRESSES:  Persons  who  wish  to 
comment  on  this  notice  must  provide  an 
original  and  two  copies  of  their 
comments,  include  the  docket  number 
(F-94-FLEP-FFFFF),  and  send  them  to 
EPA  RCRA  Docket  (OS-305),  U.S.  EPA. 
401  M  Street  SW.,  Washington,  DC 
20460.  The  RCRA  Docket  is  located  at 
Room  M2427,  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  The  docket  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  (202)  260-9327.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  docket  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  toll  free  at  (800)  424- 
9346.  In  the  Washington,  DC 
metropolitan  area,  call  (703)  412-9810. 
For  information  regarding  specific 
aspects  of  this  notice,  contact  Valerie 
Wilson.  Office  of  Solid  Waste  (mail  code 
5304),  U.S.  EPA.  401  M  Street  SW., 
Washington.  DC  20460.  telephone  (202) 
260-4678. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

1.  Legal  Authority 
(1.  Background 

A.  The  Toxicity  Characteristic 

B.  Energy-Efficient  Lighting  Programs 
C  Industry  Source  Reduction  Initiatives 

III.  Technical  Information 

A.  Groundwater  Impacts 

B.  Air  Impacts 

1.  Incineration 

2.  Mercury  in  Landfill  Gas 

3.  Crushing  and  Breakage 

C.  Technical  Considerations  and  Requests 
for  Comments 

IV.  Management  Options 

A.  Conditional  Exclusion 

B.  Universal  Waste  System 

1.  Background 

2.  Special  Collection  System  for  Lamps 

VI.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  of  State  Authorizations 

VII.  Economic  Impact  Analysis 

A.  Compliance  Costs  (Savings)  for 
Regulatory  Options  Considered 

1.  Universe  of  Spent  Lamps  and  Spent 
Lamp  Generators 

2.  Baseline  Costs 

.3.  Option  1:  Cx)nditional  Exclusion  from 
Subtitle  C  Standards  Costs 

4.  Option  2:  Special  Collection  Costs 

5.  Results 

B.  Proposed  Rule  Impacts 


1.  Primary  Effects 

2.  Secondary  Effects 

VIII.  References 

IX.  Paperwork  Reduction  Act 

X.  The  Regulatory  Flexibility  Act 

I.  Legal  Authority 

These  regulations  would  be 
promulgated  under  the  authority  of 
sections  1006,  2002(a).  3001-3007. 
3010,  3013,  3016-3017,  3018  and  7004 
of  the  Solid  Waste  Disposal  Act,  as 
amended,  42  U.S.C.  6905, 6912(a). 
6921-6927,  6930,  6937-6938,  6939  and 
6974  (commonly  referred  to  as  RCRA). 

IL  Background 

A.  The  Toxicity  Characteristic 

Under  section  3001  of  the  Resource, 
Conservation  and  Recovery  Act  (RCRA), 
the  U.S.  Environmental  Protection 
Agency  (EPA)  is  charged  with  defining 
which  solid  wastes  are  hazardous  by 
identifying  the  characteristics  of 
hazardous  waste  and  by  listing 
particular  hazardous  wastes.  Toxicity  is 
one  of  the  four  characteristics  used  by 
EPA  to  identify  waste  as  hazardous 
(along  with  ignitability,  corrosivity,  and 
reactivity).  EPA  promulgated  the 
Extraction  Procedure  Toxicity 
Characteristic  (EPTC)  on  May  19, 1980. 
The  EPTC  regulated  eight  metals,  four 
insecticides,  and  two  herbicides. 
Section  3001(g)  of  RCRA,  added  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  required 
EPA  to  revise  the  EPTC.  On  March  29,     " 
1990  (55  FR  11798).  the  EPA 
promulgated  the  Toxicity  Characteristic 
(TC)  to  revise  the  existing  EPTC.  Like 
the  EPTC.  the  TC  and  its  associated 
testing  methodology,  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  is  used  to  define  the  toxicity  of 
a  waste  by  measuring  the  potential  for 
the  toxic  constituents  in  the  waste  to 
leach  out  of  an  unlined  municipal 
landfill  into  groundwater  and 
contaminate  drinking  water  wells  at 
levels  of  health  or  environmental 
concern  if  not  subject  to  Subtitle  C 
controls.  The  TC  implemented  an 
improved  leaching  procedure  tha\^ belter 
predicts  leaching  and  added  several 
hazardous  waste  constituents.  Twenty- 
five  organic  hazardous  waste 
constituents  were  added  to  the  TC  and 
a  model  was  developed  to  predict  their 
fate  and  transport  in  the  groundwater.  If 
wastes  exhibit  the  Toxicity 
Characteristic  they  are  subject  to  the 
hazardous  waste  management 
requirements  of  RCRA  Subtitle  C. 

As  discussed  in  the  preamble  to  the 
Toxicity  Characteristic  Rule  (March  29. 
1990.  55  FR  11813).  the  regulatory 
levels  for  the  TC  metals  were  not 
changed  by  the  promulgation  of  the 
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final  TC  rule.  EPA  retained  the 
regulatory  levels  set  by  the  EPTC  rule, 
pending  further  study  of  the  fate  and 
transport  of  metals  in  groundwater. 

The  Agency  is  continuing  longer-term 
developmental  work  on  a  metal 
speciation  model,  called  MINTEQ,  to  be 
used  to  evaluate  the  fate  and  transport 
of  the  TC  metals  (including  mercury)  for 
purposes  of  reassessing  the  toxicity 
characteristic  regulatory  levels  for  the 
TC  metals.  EPA's  preliminary  analysis 
indicates  that  mercury  that  would  leach 
out  of  landfills  would  not  all  necessarily 
travel  far  enough  through  the 
groundwater  to  contaminate  drinking 
water  wells,  depending  on  the  distance 
to  the  well.  A  certain  percent  (still  to  be 
determined)  will  combine  with  other 
substances  in  the  soil  (via  complexation, 
adsorption,  etc.)  to  form  solid 
substances  and  remain  in  the  soil. 
Therefore,  the  regulatory  limits  for 
mercury  if  re-assessed  using  the 
MINTEQ  model,  when  completed, 
might  be  higher  (less  stringent)  than  the 
current  limits  because  mercury  may  be 
less  mobile  than  the  current  TC  rule 
indicates.  However,  these  studies  are 
still  oneoing  (U.S.  EPA,  1991b). 

Available  data  (included  in  the  docket 
for  this  proposal)  indicate  that  as  a 
result  of  the  use  of  mercury  in  the 
production  of  fluorescent  and  high 
intensity  discharge  (HID)  lamps,  a 
relatively  high  percentage  of  these 
lamps,  when  spent,  exhibit  the 
characteristic  of  toxicity.  (U.S.  EPA, 
1992a)  However,  all  generators  of  spent 
lamps  that  exhibit  the  toxicity 
characteristic  may  not  have  to  manage 
those  lamps  as  hazardous  waste.  EPA 
has  specified  different  requirements  for 
generators  of  hazardous  waste 
depending  on  the  amount  of  hazardous 
waste  generated  per  month. 
Conditionally-exempt  small  quantity 
generators  (CESQG)  generate  less  than 
100  kilograms  (kg)  of  hazardous  waste 
each  month  and  can  send  their  waste  to 
a  hazardous  waste  facility,  or  may  elect 
to  send  their  wastes  to  a  landfill  or  other 
facility  approved  by  the  State  for 
industrial  or  municipal  non-hazardous 
wastes  (see  40  CFR  261.5).  Generators  of 
more  than  100  kg  of  hazardous  waste 
per  month  are  required  to  fully  comply 
with  Federal  hazardous  waste 
regulations  (although  generators  of 
between  100  and  1000  kg  of  hazardous 
waste  per  month  are  subject  to  certain 
reduced  regulatory  requirements). 

For  the  purposes  of  this  proposal 
"electric  lamp"  also  referred  to  as 
"lamp"  is  defined  as  the  bulb  or  tube 
portion  of  a  lighting  device  specifically 
designed  to  produce  radiant  energy, 
most  often  in  the  ultraviolet,  visible, 
and  infra-red  regions  of  the 


electromagnetic  spectrum.  Examples  of 
common  electric  lamps  include  but  are 
not  limited  to,  incandescent, 
fluorescent,  high  intensity  discharge, 
and  neon  lamps.  Also,  a  "mercury- 
containing  lamp"  is  defined  as  an 
electric  lamp  in  which  mercury  is 
purposely  introduced  by  the 
manufacturer  for  the  operation  of  the 
lamp.  The  Agency  requests  comment  on 
whether  the  definitions  of  "lamp"  and 
"mercury-containing  lamp"  are 
technically  correct  and  on  whether  they 
accurately  define  the  appropriate 
universe  of  items. 

B.  Energy-Efficient  Lighting  Programs 

Today's  proposal,  which  would 
reduce  management  requirements  for 
lamps,  is  expected  to  support  the  efforts 
of  many  existing  and  planned  energy 
conservation  programs,  which 
encourage  the  installation  of  energy 
efficient  lighting.  Energy  efficient 
lighting  consumes  less  electricity, 
reducing  the  generation  of  pollution 
from  power  plants.  However,  replacing 
energy  inefficient  lighting  systems  with 
energy  efficient  lighting  systems 
requires  the  use  and  eventual  disposal 
of  fluorescent  and  high  intensity 
discharge  (HID)  lamps,  which  contain 
mercury.  Requiring  the  disposal  of  lamp 
wastes  as  hazardous  waste,  under  full 
Subtitle  C  regulations,  may  discourage 
participation  in  energy  efficient  lighting 
programs.  The  Agency  anticipates  that 
either  of  the  proposed  actions  will 
encourage  participation  in  energy- 
efficient  lighting  programs,  and  will 
therefore  promote  the  energy-efficiency 
and  the  environmental  benefits  derived 
from  that  program. 

If  energy-enicient  lighting  were  used 
wherever  it  is  profitable,  the  nation's 
demand  for  electricity  could  be  cut  by 
more  than  10  percent.  This  would  result 
in  reductions  of  estimated  annual 
carbon  dioxide  emissions  of  202  million 
metric  tons  (4  percent  of  the  national 
total),  reductions  of  annual  sulfur 
dioxide  emissions  of  1.3  million  metric 
tons  (7  percent  of  the  national  total), 
and  reductions  of  annual  nitrogen  oxide 
emissions  of  600,000  metric  tons  (4 
percent  of  the  national  total).  (U.S.  EPA, 
1992b) 

In  1991,  EPA  initiated  a  voluntary 
energy  conservation  program  called 
"Green  Lights"  to  encourage  pollution 
prevention  through  energy  efficient 
lighting.  Lighting  accounts  for  20-25 
percent  of  electricity  used  annually  in 
the  U.S.  Lighting  for  industry, 
businesses,  offices,  and  warehouses 
represents  80-90  percent  of  total 
lighting  electricity  use.  Available 
technologies  in  energy  efficient  lighting 
can  reduce  lighting  electricity  demand 


by  over  50  percent,  enabling  power 
plants  to  generate  less  electricity  and 
burn  less  fuel.  It  also  reduces  other 
types  of  pollution  resulting  from  mining 
and  transporting  power  plant  fuels  and 
disposing  of  power  plant  wastes  (U.S. 
EPA,  1992b).  In  addition,  electric 
utilities,  when  burning  fossil  fuels,  emit 
mercury  at  a  rate  of  0.0428  mg/kWh 
sold,  on  a  national  average.  Full 
implementation  of  Green  Lights  is 
estimated  to  reduce  the  emission  by  9.7 
Mg  of  mercury  by  the  year  2000  ^U.S. 
EPA,  1992b).  Further,  the  energy- 
efficient  fluorescent  lamps,  used  by    - 
Green  Lights  and  other  energy 
conservation  programs,  contain  less 
mercury  than  energy-inefficient 
fluorescent  lamps. 

A  goal  of  Green  Lights  is  to  encourage 
the  widespread  use  of  efficient  lighting 
technologies  to  reduce  air  pollution 
from  coal  combustion.  Energy-efficient 
lighting  technologies  provide  e.xcellent 
investment  opportunities.  A  typical 
lighting  upgrade  yields  an  internal  rate 
of  return  of  20-30  percent  and  a 
payback  of  3-4  years. 

Green  Lights  participants  include: 
Corporations;  State,  city,  and  county 
governments;  lighting  manufacturing 
and  management  companies;  electric 
utilities;.non-profit  organizations;  and 
hospitals,  universities,  and  other 
businesses  throughout  the  U.S.  Green 
Lights  encourages  the  establishment  of 
comprehensive  energy-efficient  lighting 
programs  within  an  organization  that 
include:  Converting  from  less-efficient 
fluorescent  to  more-efficient  fluorescent 
lamps;  converting  from  incandescent  to 
compact  fluorescent  lamps;  converting 
from  magnetic  to  electronic  lighting 
ballasts;  installing  occupancy  sensors, 
daylight  dimmers,  and  other  lighting 
control  technologies;  installing  more 
efficient  luminaries  or  lighting  fixtures; 
and  efficient  maintenance  practices, 
such  as  group  relamping  and  regular 
fixture  cleaning. 

By  signing  a  partnership  agreement 
with  the  EPA,  Green  Lights  participants 
agree  to  survey  and  upgrade,  within  5 
years,  90  percent  of  all  domestic 
facilities  wherever  profitable  and 
wherever  lighting  quality  is  improved  or 
maintained.  In  return,  these  participants 
should  receive  reductions  (savings)  in 
their  monthly  energy  expenses.  A  good 
energy-efficient  lighting  upgrade 
typically  includes  some  type  of  control 
strategy  (such  as  occupancy  sensors) 
that  will  reduce  lamp  burning  hours. 
The  result  is  that  the  lamp  will  last 
longer  and  need  to  be  replaced  less 
frequently.  As  of  June  30, 1993,  over 
1,000  organizations  have  joined  the 
Green  Lights  program.  These 
organizations  have  committed  over  3.5 
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Analysis,  of  this  preamble,  the  Agency 
estimates  that  the  annual  national  cost 
of  Subtitle  C  compliance  for  large 
quantity  generators  could  range  from 
110  to  134  million  dollars.  EPAs 
preliminary  estimates  suggest  that  an 
exclusion  would  save  generators  of 
mercury  containing  lamps 
approximately  85  to  102  million  dollars 
annually,  while  the  inclusion  of  lamps 
in  the  universal  waste  management 
system  would  save  generators 
approximately  16  to  20  million  dollars 
annually. 

Although  the  Green  Lights  program 
may  increase  the  number  of  large 
quantity  generators  on  months  when 
mass  relamping  occurs,  the  program  is 
not  expected  to  increase  the  total 
quantity  of  used  fluorescent  lamps  in 
the  long  run.  The  lamps  recommended 
by  the  Green  Lights  program  are  more 
energy  efficient  and  with 
implementation  of  energy  saving 
practices,  these  lamps  could  have  an 
extended  life  of  four  to  five  years  rather 
than  the  average  three  to  four  years. 
Therefore,  if  by  reducing  the  initial 
costs  of  participation  in  the  Green 
Lights  program,  generators  participate  in 
the  Green  Lights  Program,  an  energy 
savings  will  occur.  These  additional 
energy  savings  will  decrease  the  amount 
of  mercury  and  other  pollutants  emitted 
to  in  the  atmosphere  from  coal-burning. 

C.  Industry-  Source  Reduction  Initiatives 

A  report.  "The  Management  of  Spent 
Electric  Lamps  Containing  Mercury."  by 
the  National  Electrical  Manufacturers 
Association  (NEMA,  1992)  discussed 
industry  efforts  to  reduce  mercury  in 
fluorescent  lamps.  According  to  the 
report,  due  to  the  use  of  more  efficient 
dosing  techniques  (i.e..  placing  mercury 
in  the  lamp),  the  average  mercury 
content  of  a  standard  4-foot,  IV2  inch 
diameter,  cool  white  fiuorescent  lamp 
was  reduced  by  14%  (48.2  mg/lamp  to 
41.6  mg/lamp)  from  1985  to  1990. 
Future  industry  projections  of  mercury 
reductions  by  1995  show  an  estimated 
35%  further  reduction  (41.6  mg/lamp  to 
27.0  mg/lamp)  for  the  standard 
fluorescent  lamp. 

Source  reduction,  which  is  the 
reduction  or  elimination  of  the  toxicity 
and/or  volume  of  a  waste  product,  is  at 
the  top  of  EPA 's  hierarchy  of  municipal 
solid  waste  (MSW)  management 
methods.  With  regard  to  mercury,  the 
most  significant  source  reduction 
achievement  has  been  the  trend  toward 
elimination  of  mercury  from  alkaline 
batteries.  Although  these  batteries  are 
still  a  significant  contributor  of  mercury 
to  municipal  solid  waste,  discards  of 
merc-ury  from  alkaline  batteries  are 
dropping  dramatically  because  of  source 


reduction  achievement.  Mercury- 
containing  lamps  are  one  of  the  next 
highest  single  sources  of  mercury  in  the 
municipal  solid  waste,  accounting  for 
3.8%  of  mercury  now  going  to  MSW 
landfills.  EPA  encourages  cost-effective 
source  reduction  of  mercury  in 
fluorescent  lamps.  Opportunities  exist 
to  reduce  mercury  content  levels  in  both 
standard  4-foot  fluorescent  lamps  and 
the  increasingly  popular  compact 
fiuorescent  lamps  {U.S.  EPA,  1993b).  If 
source  reduction  is  pursued  aggressively 
by  the  fluorescent  lamp  manufacturing 
industry,  the  overall  contribution  of 
mercury  from  fluorescent  lamps  to 
municipal  solid  waste  could  remain 
constant  or  decrease  over  time  even  as 
fluorescent  lamp  usage  increases. 

EPA  requests  comment  on  industry  • 
and  other  source  reduction  initiatives 
involving  the  reduction  of  mercury  in 
fluorescent  lamps.  Source  reduction 
may  be  occurring  through  more  efficient 
dosing  techniques,  lightweighting  of 
lamps,  and  changes  in  phosphor  powder 
technology.  The  Agency  requests 
comments  reflecting  these  and  any  other 
source  reduction  activities  and  may  use 
this  information  to  develop  a  strategy  to 
support  and  encourage  voluntary'  source 
reduction. 

III.  Enviroamental  Release  and  Fate 

This  section  presents  the  technical 
information  used  by  the  Agency  in 
developing  options  for  the  management 
of  used  mercury-containing  lamps. 
Information  is  provided  on  the 
environmental  fate  and  transport  in  the 
ground  water  and  air  pathway  for 
mercury.  Specifically,  EPA  has 
reviewed  leachate  data  from  municipal 
landfills  and  data  on  air  emissions  from 
municipal  waste  combustors  and 
municipal  landfills.  In  addition,  the 
Agency  has  estimated  possible  releases 
of  mercury  to  the  air  from  lamps  broken 
during  storage  and  transportation.  Most 
of  the  information  considered  pertains 
to  management  in  municipal  landfills. 
Information  on  other  types  of  non- 
hazardous  landfills  is  not  presented  due 
to  a  lack  of  data  and  the  wide  variability 
in  design  and  waste  composition  of 
other  non-hazardous  landfills. 

The  Agency  requests  comment  on  the 
data  presented  in  this  section  of  the 
preamble.  These  data,  along  with  any 
data  submitted  in  the  public  comment 
to  this  proposal,  will  be  used  to 
determine  the  risk  to  human  health  and 
the  environment  from  the  management 
of  used  mercury-containing  lamps.  Also, 
some  information  on  the  risks  of 
managing  mercury-containing  lamps  in 
landfills,  combustors  and  recovery 
facilities  was  submitted  to  the  Agency 
in  response  to  a  request  for  such 


iJoforiBatton  in  the  Universal  Waste 
Proposal  (February  11, 1993,  58  FR 
8102).  This  information  is  incliKled  in 
the  rulemaking  docket  for  today's 
proi>osaJ  and  the  Agency  requests 
comment  on  it. 

A.  Groundwater  Impacts 

This  section  discusses  leachate 
samples  collected  by  EPA  from 
municipal  landfills.  As  previously 
discussed,  the  Agency  is  further 
developing  its  groundwater  model 
under  the  TC  to  acciu^tely  predict  the 
movement  of  mercury  through  the 
groundwater  system.  The  groundwater 
pathway  for  mercury  is  being 
considered  because  the  TC  uses  the 
groundwater  pathway  to  estimate  the 
movement  of  contaminants  from 
municipal  landfills.  The  leachate  data 
indicate  that  further  analysis  may  be 
needed  on  the  behavior  and  nM>vement 
of  mercury  in  municipal  landfills  and  in 
groundwater,  although  initial  analyses 
indicate  that  mercury  is  less  mobile 
than  previously  believed. 

EPA  has  collected  data  indicating  that 
mercury  may  not  leach  from  MSW 
landfills  at  levels  above  the  drinking 
water  MCL,  despite  some  mercury 
disposal  in  MSW  landfills.  EPA 
estimates  that  approximately  73%  of 
municipal  solid  waste  (MSW)  is  placed 
in  municipal  landfills,  while  14%  of 
municipal  solid  waste  is  incinerated 
and  13%  is  recycled.  Based  on  a  study 
of  mercury  production  and  use,  the 
Agency  estin^ates  that  about  643  metric 
tons  (Mg)  of  mercury  is  discarded  in 
MSW  landfills  per  year.  A  major  source 
of  mercury  in  municipal  sohd  waste  is 
household  batteries  which  accounts  for 
about  88%  of  the  565  metric  tons  (Mg) 
of  mercury  in  municipal  solid  waste. 
Most  of  these  batteries  fall  under  the 
Household  Waste  Exclusion  (see  45  FR 
33119,  May  19, 1980).  Thermostats/ 
thermometers  and  mercury-containing 
lamps  are  second  in  their  contribution 
of  mercury  in  municipal  solid  waste, 
3.9%  and  3.8%  respectively.  The 
Agency  estimates  that,  assuming  all 
lamps  are  disposed  of  in  MSW  landfills, 
approximately  20  Mg  of  mercury  would 
be  placed  in  MSW  landfills  per  year 
from  used  mercury-containing  lamps. 
(U.S.  EPA.  1991cl. 

Data  on  the  amounts  of  nwrcury  in 
MSW  landfill  leachate  are  included  in  a 
study  summarizing  the  available  data  on 
MSW  l^idfill  leachate  characteristics 
conducted  by  the  Office  of  Solid  Waste 
(U.S.  EPA,  1988).  O^  of  109  leachate 
mercury  analyses  collected,  cmly  six  (7 
percent)  were  above  the  drinking  waler 
level  or  maximum  contaminant  level 
(MCL)  for  mercury  (0.002  rog/L)  and 
none  were  above  ibe  Toxicity 


Characteristic  (TC)  limit  for  mxxcxxry 
(0.2  mg/LJ.  The  avenge  of  these  MSW 
leachate  analyses  was  GJ1008  ing/L 
merctiry.  The  maximum  concentration 
reported  is  0.0098  mg/L. 

Further  analysis  indicates  that  less 
than  0.01  percent  of  the  mercury  in 
MSW  landfills  leaches  from  the  landfill. 
This  estimate  is  supported  by  a  study 
measuring  mercury  dispositiwi  (in 
landfill  gas  and  leachate)  in  four  Swiss 
landfills  which  found  around  .007 
percent  of  the  mercury  from  th«  landfill 
in  the  leachate  (Baccini  et  al,  1987). 

The  behavior  of  mercury  in  a  MSW 
landfill  is  not  known  in  great  detail.  The 
complexity  of  aqueous  mercury 
chemistry  makes  it  difficult  to  predict 
and  model  at  this  time.  However,  the 
available  information  suggests  that 
chemical  conditions  tend  to  fevor  the 
metallic  form  of  mercury  in  MSW 
landfills.  This  form  has  a  lower 
solubility  in  water  (0.02-0.04  mg/L) 
than  other  chemical  forms.  In  addition, 
EPA  has  identified  studies  that  indicate 
that  munidpal  solid  waste  has  a 
significant  capacity  for  retaining 
mercury  in  the  landfill  unless  there  are 
unusually  large  quantities  of  mercury  in 
municipal  solid  waste  (Gould  et  al., 
1988/Mennerich,  1985).  The  Agency  has 
not  seen  field  data  for  industrial  non- 
hazardous  landfills. 

In  addition,  the  Agency  reviewed 
1990  and  1991  Superfund  Records  of 
Decision  (RODs)  for  information  on 
municipal  landfill  sites  where  mercury 
was  listed  as  a  contaminant  of  concern 
(COC).  A  total  of  twelve  out  of  sixty-six 
1990  and  1991  RODs  for  landfills 
accepting  municipal  waste  listed 
mercury  as  a  COC.  Of  these  12  sites.  5 
had  mercury  detections  in  ground- water 
over  the  MCL.  All  but  one  of  these  sites 
had  confirmed  industrial  waste 
codisposal.  At  this  site  only  onsite 
ground-water  exceeded  the  MCL  fcM- 
mercury  (maximum  of  0.013  mg/L);  all 
offsite  ground-water  samples  were 
below  detection  limits. 

In  ccMoclusion,  preliminary  data  and 
analysis  suggest  at  this  time  that 
mercury  in  municipal  solid  wastes  is 
not  being  readily  released  by  leaching 
processes  that  typically  occur  in  the 
MSW  landfill  environment.  This 
indication  is  also  supported  by 
controlled  leaching  studies  o{  high- 
concentration  mercury-containing 
wastes  codispos^  with  muaidpd  sohd 
waste  (BwdCT  et  al.,  1990/Gould  el  al., 
1988).  However,  the  Agency  requests 
that  commenters  provide  any  MSW 
landfill  leachate  or  groundwater  data,  or 
data  from  industrial  Subtitle  D  landfills, 
that  EPA  has  not  considered  in  its 
analysis^ 


B.  Air  Exposure 

The  Agency  is  also  reviewing  data  on 
the  air  pathway  for  mercury  because 
low  levels  of  mercury  in  surface  water 
have  caused  elevated  fish 
concentrations  at  many  sites  in 
Minnesota,  Michigan,  Wisconsin, 
Florida,  and  other  States,  and  these 
elevated  levels  of  mercury  have  been 
attributed  to  atmospheric  deposition 
from  non-specific  sources  (U.S.  EPA, 
1993a).  Therefore.  EPA  reviewed  data 
on  mercury  emissions  to  air  from  a 
number  of  sources,  includirig  those 
potentially  related  to  lamp  disposal 
EPA  also  considered  available  data  on 
the  fate  and  transport  of  mercury  of 
mercury  emitted  to  th«  air. 

Because  of  elemental  mercury's  high 
vapor  pressure,  it  is  easily  volatilized 
into  the  atmosphere.  Two  factors  are 
beUeved  to  contribute  to  the  recent 
increases  in  atmospheric  deposition  of 
mercury  compounds.  The  first  factor  is 
increased  atmospheric  levels  firom 
mercury  emissions  bom  coal-fired 
power  plants,  chloraikali  plants,  MWC 
facilities,  and  other  sources.  The  second 
factor  is  increased  oxidation  of 
atmospheric  elemental  mercury  vapor  to 
more  solubie  oxidized  forms  which  n 
enhanced  by  anthropogenic  (i.e., 
pollution  fix)m  man-mada  sotuces) 
increases  in  atmospheric  oxidizing 
agents,  such  as  ozone  and  inorganic 
acids.  Based  on  current  mercury 
emissions  inventories  EPA  believes  that 
major  mercury  emission  source 
categories  include  coal  fired  power 
plants,  municipal  waste  combustors  and 
medical  waste  combustors.  (U.S.  EPA, 
1993). 

Mercury  that  is  methylated  is  strongly 
bioraagnified  through  the  food  chain 
through  bioconcerrtration  in  animals, 
and  in  plant  tissue.  Methylatkm  is  a 
chemical  process  in  which  a  methyl 
unit  is  added  to  either  elemental  or 
oxidized  mercury.  The  primary 
environmental  human  exposure 
pathway  for  mercury  is  through  the 
consumption  of  contaminated  fish.  Fish 
bioconcentration  factors  (fish  tissue 
concentration/water  concentration)  are 
as  high  as  85,000.  Recently,  elevated 
levels  of  mercury  in  fish  in  isolated, 
pristine  lakes  have  been  identified  in 
widespread  areas  around  the  country. 
There  are  currently  over  1,550  fish 
consunjption  bans  or  adrisories  due  to 
mercury  in  effect  in  the  United  Stales 
(Sorensen  et  a),  1990). 

Akboi^  there  may  be  insufficient 
data  to  determine  whether  mercury  from 
lamps  will  endanger  human  health  and 
environment  by  the  release  of  mercury 
to  the  air,  there  are  concerns  over 
emissions  of  mercury  from  lamps  from 
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discussed  pertaining 


municipal  waste  co  mbustors,  possibly 

landfill  gas,  as  well  as  concerns  with  the 

handling  and  dispo  sal  of  mercury 

lamps.  In  this  sectidn,  available 

information  will  be 

to  the  hazards  of  mi  srcury  via  air 

exposure. 

(1)  Incineration 

The  Agency  estimates  that 
approximately  14%  of  U.S.  municipal 
solid  waste  is  bumtd  inmunicipal 
waste  combustors  (MWCs),  comprising 
23  million  metric  tc  ns  (Mg)  of  waste. 
Approximately  100  Mg  of  mercury- 
containing  waste  is  oumed  in  municipal 
waste  combustors,  cf  which  about  3  Mg/ 
yr  is  mercury-conta  ning  lamps  (U.S. 
EPA,  1990).  Becausi  >  of  its  low  boiling 
point,  elemental  m(  fcury  in  the  waste  is 
largely  vaporized  d  iring  municipal 
waste  combustion  and,  without  controls 
specific  to  mercury,  passes  out  of  the 
municipal  waste  co  nbustor  into  the 
atmosphere  with  Iho  flue  gas. 
Measurements  have  shown  that  for 
several  municipal  m  aste  combustors 
with  emissions  conlrols  for  sulfur  and 
nitrogen  oxide  parti  :nilates,  average 
MWC  mercury  emission  factors  range 
from  70  to  90  percent  of  the  mercury 
input  (Vogget  al,  lC86/Reiman,  1989). 
If  we  assume  that  91  %  of  the  mercury 
in  incinerated  muni::ipal  solid  waste  is 
volatilized  during  combustion  this 
would  potentially  g^nera\e  98  Mg/year 
mercury  emissions  of  this,  about  2.9 
Mg/year  would  be  fi  om  mercury- 
containing  lamps.  P  jst-combustion 
mercury  control  at  t  le  municipal  waste 
combustor's  would  Bduce  mercury 
levels  by  80%  to  90  /o. 

EPA  plans  to  prof  ose  mercury 
emission  limits  for  i  few  and  existing 
municipal  waste  co;  nbustors  in  1994 
(U.S.  EPA,  1991a).  The  mercury 
emission  limits  will  be  based  on  the  use 
of  activated  carbon  njection  for 
mercury  control  as  <  emonstrated  by 
EPA  at  tests  at  the  S  anislaus  municipal 
waste  combustor  (O  lifornia)  and 
Camden  municipal  vaste  combustor 
(New  Jersey).  These  tests  demonstrated 
activated  carbon  inji  "ction  technology  as 
available  for  jx)st-co  mbustion  mercury 
control  at  municipa  waste  combustors 
and  achieved  mercu  ry  reduction  levels 
of  80  to  90  percent.  Xiring  the  tests, 
activated  carbon  wa  ;  injected  into  the 
flue  gases  upstream  af  the  acid  gas 
control  system  and  <  ollected  (with  the 
mercury)  in  the  part  culate  matter 
control  system.  The  ish  from  the 
particulate  matter  c(  ntrol  system  was 
then  landfilled. 

It  is  unclear  to  wh  it  degree  the 
mercury  being  relea:  ed  from  municipal 
waste  combustors  w  juld  contribute  to 
increased  mercury  li  vels  in  surface 


waters  because  the  transport  and  cycling 
of  atmospheric  mercury  emissions  are 
complex  and  poorly  understood.  It  is 
uncertain  how  long  mercury  will  stay  in 
the  atmosphere  after  being  released.  The 
oxidation  state  of  mercury  dictates  how 
long  it  remains  in  the  air.  Elemental 
mercury  could  stay  in  the  atmosphere 
for  months  to  years,  whereas  an 
oxidized  species  of  mercury  would  stay 
for  only  days  to  weeks.  Although 
controversy  remains  over  the  form  of 
mercury  as  it  leaves  the  MWC  stack,  it 
is  likely  that  mercury  from  a  municipal 
waste  combustor  would  be  more 
oxidized  and  therefore  would  not 
remain  in  the  atmosphere  for  a  long 
period  of  time. 

However,  since  MWC  facilities 
comprise  one  anthropogenic  source  of 
atmospheric  mercury,  there  are  probably 
regional-scale  or  global-scale  impacts 
from  such  sources  (Glass  et  al.,  1986/ 
Johnson,  1987).  The  elimination  of 
mercury-containing  lamps  from 
municipal  waste  combustors  would 
reduce  annual  atmospheric  mercury 
emissions  from  these  significant  sources 
by  around  3  metric  tons,  or  about  1 
percent  of  the  total  mercury-bearing 
waste  that  is  incinerated.  The  Agency  is 
considering  proposing  air  emission 
controls  for  mercury  later  this  year 
which  would,  when  implemented, 
reduce  these  emissions. 

(2)  Mercury  in  Landfill  Gas 

EPA  evaluated  emissions  of  mercury 
in  landfill  gas  emission  in  its 
"Preliminary  Risk  Assessment"  which 
is  available  in  the  public  docket  (EPA, 
1993).  EPA  reviewed  studies  on  the 
amount  of  mercury  that  may  be  released 
to  the  air  from  municipal  solid  waste 
landfills.  Specifically,  this  section 
presents  in  detail  the  results  of  two 
studies  that  attempt  to  measure  mercury 
air  releases. 

A  Swiss  study  (Baccini  et  al.,  1987) 
measured  the  amount  of  landfill  gas 
from  four  municipal  landfills.  This 
study  is  comparable  to  municipal  solid 
waste  landfills  in  the  U.S.  because  the 
study  indicated  that  these  Swiss  MSW 
landfills  contained  approximately  2 
parts  per  million  (ppm)  of  mercury, 
-which,  given  the  standard  error  range,  is 
comparable  to  the  approximately  3.6 
ppm  of  mercury  in  U.S.  municipal  solid 
waste  (U.S.  EPA,  1990).  The  Swiss  study 
indicated  that  mercury  concentrations 
in  landfill  gases  had  a  mean  value  of 
about  0.4  ^ig/cubic  meter.  The  annual 
total  mercury  release  also  was  low 
(0.0065  mg/Mg  waste,  average).  Using 
this  gas  release  value,  and  the  amount 
of  municipal  solid  waste  annually 
disposed  in  U.S.  landfills  (118  million 
Mg),  the  amount  of  mercury  annually 


released  in  landfill  gas  can  be  estimated 
as  0.8  kg,  about  0.0001  percent  of  the 
total  mercury  load  entering  MSW 
landfills  (643  Mg).  Adjusting  the 
proportion  of  total  mercury  contributed 
by  mercury-containing  lamps  to  the 
MSW  stream  (3.8  percent),  provides  an 
estimate  of  annual  landfill  gas  emissions 
from  lamps  of  about  0.03  kg.  less  than 
O.OOOOl  percent  of  the  total  municipal 
solid  waste  mercury  input  (EPA,  1993). 
The  amount  of  mercury  from  lamps 
emitted  into  the  atmosphere  by  landfill 
gas  is  very  small  (.00003  Mg)  when 
compared  to  the  3  Mg  of  mercury  from 
lamps  that  is  estimated  to  be  emitted 
into  the  atmosphere  through  municipal 
waste  combustors. 

EPA  also  received  a  study  (National 
Environmental  Protection  Board  et  al, 
1989)  in  a  comment  to  the  Universal 
Waste  Proposal  that  provided  data  on 
mercury  gas  from  four  municipal 
landfills  in  Sweden.  The  Swedish  study 
measured  the  ambient  air  quality  above 
four  municipal  landfills.  The  study  did 
not  indicate  the  level  of  mercury  in  the 
municipal  landfills.  Mercury  was 
measured  using  differential  optical 
adsorption  spectroscopy  (DOAS), 
located  two  meters  above  the  landfill, 
compared  with  background  mercury 
concentrations  measured  at  each  of  the 
four  landfills.  The  mean  ranged  from 
10.2  ng/m3  to  23.6  ng/m^  with 
background  mercury  levels  at  4  ng/m-^  to 
8ng/mJ.  The  report  stated  that  because 
all  measurements  were  close  to  the 
detection  limit  for  the  DOAS  technique, 
the  reliability  of  the  results  was 
questioned.  After  a  review,  it  was 
determined  that  although  the 
quantification  was  uncertain  because  of 
a  low  signal-to-noise  ratio,  the 
concentration  above  the  landfills  was 
significantly  above  background  mercury 
levels,  indicating  that  mercury  was 
being  released  to  the  atmosphere. 
However,  since  it  is  unknown  how 
much  mercury  is  found  in  Swedish 
municipal  solid  waste  landfills,  the 
results  of  this' study  cannot  be  readily 
compared  to  the  situation  in  the  U.S. 

(3)  Crushing  and  Breakage  of  Lamps 

Mercury  remains  in  lamps  until  they 
are  broken.  When  lamps  break,  the 
elemental  mercury  inside  becomes 
available  for  evaporation,  adsorption,  or 
reaction.  EPA  modeled  mercury 
emissions  from  broken  lamps  based  on 
two  different  methods  of  transportation 
(EPA,  1993).  Discarded  lamps  may  be 
transported  in  one  of  two  ways:  In 
refuse  trucks  as  household  or 
commercial  trash,  and  in  closed  vans  or 
trailers  as  part  of  a  bulk  relamping 
program.  Based  on  available 
information,  it  was  assumed  for  the 


purposes  of  this  model  that  as  much  as 
6.6%  of  mercury  could  be  released  in 
the  air  bom  a  lamp  broken  during  the 
collection,  storage  and  transport  of 
mercury-containing  lamps  in  garbage 
trucks.  The  Agency  recognizes  that  it  is 
uncertain  how  much  mercury  is 
released  horn  broken  lamps.  The 
amount  of  mercury  released  would  vary 
depending  on  the  ambient  air 
temperature,  the  time  the  broken  lamps 
are  directly  exposed  to  the  air  and  the 
number  of  lamps  broken.  The  Agency 
requests  any  available  data  concerning 
releases  of  mercury  during  storage, 
transportation  and  waste  management 
(e.g..  landfill  and  recyclers)  aclivities. 

C.  Technical  Considerations  and 
Bequest  for  Comments 

The  available  data  on  landfill  leachate 
suggests  that  mercury-containing  lamps 
may  not  pose  a  threat  to  groundwater 
when  placed  in  a  state-controlled 
municipal  landfill  due  to  the  low  levels 
of  mercury  found  in  landfill  leachate. 
.  However,  available  information  also 
indicates  that  an  important  route  of 
exposure  for  mercury  is 
bioaccumulation  up  the  food  chain, 
causing  mercuj^  poisoning  to  both 
wildlife  and  humans  (i.e.,  through  fish 
consumption).  Although  it  is  unclear 
how  mercury  moves  through  the 
atmosphere  and  what  conditions 
enhance  or  retard  it.  information 
suggests  that  given  the  high  vapor 
pressure  of  mercury,  it  can  readily 
volatilize  to  the  air  and  be  transported, 
perhaps  long  distances,  and  be 
deposited  on  surface  water  or  soil 
(which  can  run  off  info  surface  water). 
Some  mercury  that  is  subsequ«itly 
methylated  will  bioaccumulate  in  the 
food  chain. 

The  actual  amount  of  mercury 
released  from  fluorescent  or  HID  lamps 
is  unknown.  It  is  estimated  that  lamps 
that  are  incinerated  will  release  98%  of 
their  mercury  due  to  the  high 
temperatures  needed  for  the 
incineration  process.  However,  because 
mercury  is  such  a  volatile  metal, 
amounts  of  mercury  could  be  released 
into  the  air  bom  lamps  broken  during 
transportation  or  lamps  broken  at  the 
landjlll.  For  purposes  of  this  proposal. 
EPA  has  made  assumptions  on  the 
amount  of  mercury  that  may  be  released 
from  a  broken  lamp  but  few  studies 
have  directly  measured  the  amount  of 
mercury  released  from  a  lamp  over  time. 

More  informatioa  on  the  aur  release, 
transport  and  exposure  pathway  for 
mercury  is  meded  in  order  to  better 
evaluate  the  proper  management 
methods  for  spent  mercury-cootaining 
lamps.  The  Agency  requests  information 
on  air  transport  of  mercury  from 


mercury-containing  lamps,  the  mercury 
methylation  process  (both  in  general 
and  in  landfills)  and  any  studies  that 
directly  measure  the  amount  and  form 
of  mercury  released  from  broken 
mercury-containing  lamps. 

rv.  Management  Options 

The  information  jwesented  in  this 
notice  has  led  the  .Agency  to  re-evaluate 
the  management  of  waste  mercury- 
containing  lamps  because  of  their 
importance  in  promoting  energy- 
efficiency.  As  mentioned  earlier  in  this 
notice,  the  use  of  energy-efficient 
lighting  can  reduce  mercury  emissions 
from  coal-burning  power  plants  as  well 
as  emissions  of  carbon  dioxide  and 
sulfur  oxide.  La  light  of  the  benefits 
derived  from  the  use  of  these  lamps, 
EPA  is  seeking  comment  on  two 
proposed  options  based  the  data  which 
indicate  that  these  lamps  may  be  better 
managed  either  outside  of  the  hazardous 
waste  system  or  in  a  reduced  regulatory 
structure  within  the  hazardous  waste 
system. 

However,  since  there  remain 
uncertainties  in  the  data,  nwre 
information  on  the  air  exposure 
pathway  for  mercury  frwn  lamps  would 
facilitate  a  decision  by  EPA  on  the 
management  of  lamps.  Additional 
information  could  clarify  which  kind  of 
reduced  management  structure  would 
be  most  appropriate  for  mercury- 
containing  lamps.  The  Agency  has 
requested  that  information,  if  available, 
be  submitted  with  the  public  comment 
to  this  proposal. 

Given  these  technical  uncertainties, 
EPA  has  developed  two  proposed 
alternative  approeckes  for  the 
management  of  mercury-containing 
lamps.  The  first  approach  is  a 
conditional  exclusion  for  roercury- 
containing  lamps  frton  regulation  as 
hazardous  waste.  Under  this  approach, 
mercury-containing  lamps  would  no 
longer  be  con.sidered  hazardous  waste 
provided  that  they  are  managed  under 
the  conditions  of  the  exclusion.  The 
second  ap^woach  is  to  add  mercury- 
containing  lamps  to  the  universal  waste 
management  system,  which  was 
proposed  ior  batteries  and  pesticides  on 
February  11. 1993  (5«  FR  8102).  Under 
the  universal  waste  management 
system,  lamps  that  fail  tl»TC  would  be 
considered  hazardous  waste,  but  they 
would  be  sub|ect  to  streamlined 
hazardous  waste  management 
requirements,  which  are  described  in 
detail  later  in  this  notica  The  maior 
difference  between  these  two  options  is 
whether  lamps  are  disposed  of  under 
Subtitle  D  requirements  or  under 
Subtitle  C  requirements^  Recycling  of 


lamps  would  be  allowed  under  either 
option. 

If  EPA  concludes,  after  considering 
data  from  the  public  comment  on  this 
proposal,  that  the  risk  from  mercury 
release  from  mercury-containing  lamps 
is  not  significant  enough  to  warrant 
Subtitle  C  regulation,  the  Agency  may 
choose  to  finalize  a  conditional 
exclusion.  However,  if  EPA  concludes, 
after  considering  data  received  in  public 
comment  that  the  risk  from  mercury 
release  from  lamp»  is  significant,  the 
Agency  may  choose  to  keep  mercury- 
containing  lamps  in  Subtitle  C,  under 
the  universal  waste  management 
system. 

The  following  sections  describe  the 
two  approaches  in  detail 

A.  Conditional  Exclusion 

Section  3001  of  RCRA  charges  EPA 
with  identifying  the  characteristics  of 
hazardous  waste  and  listing  particular 
hazardous  wastes.  Sectiort  1004(5)  of 
RCRA  defines  waste  as  "hazardous"  if 
the  waste  poses  a  "substantial  present  or 
potential  hazard"  to  human  health  or 
the  environment  when  improperly 
managed.  The  groundwater  data 
discussed  eeriier  in  this  notice  suggest 
that  mercury-bearing  lamps,  if  they  are 
disposed  of  according  to  the  ctmditions 
of  the  proposed  exclusion,  may  not  jjose 
a  substantia!  present  or  future  threat  fo 
human  heahh  oc  the  environment. 
Based  on  the  Agency's  authority  to 
identify  characteristics  of  hazardous 
waste  and  the  statutory  definition  of 
hazardous  waste.  EPA  is  considering 
whether  an  exclusion  of  used  mercury- 
containing  lamps  from  regulation  as 
hazardous  wa.ste  would  be  appropriate. 
EPA  requests  comnieni  on  the  data 
presented  in  the  proposal,  as  well  as  on 
whether  to  exclude  these  lamps  from 
regulation  as  hazardous  waste. 

The  exclusion  under  consideration 
today  has  two  conditions.  !n  order  fo 
qualify  for  the  exclusion: 

(l)(a)  Generators  would  be  required  fo 
either  dispose  of  these  lamps  in  a 
municipal  solid  waste  landfill  that  is 
permitted  by  a  State/Tribe  with  an  EPA- 
approved  MSW  permitting  program,  or 

(b)  If  generators  do  not  seT>d  these 
lamps  to  a  MSW  landfill,  they  would 
send  them  to  a  State  permitted, 
licensed,  w  registered  mercury 
reclamation  fiacility;  and 

(2)  Generators  would  be  required  to 
keep  a  record  ol  the  lamps  shipped  lo 
management  facilities. 

The  Agency  is  proposing  fo  limit  the 
exclusion  to  spent  laotps  deposed  in 
MSW  landfills  (requirements  of  MSW 
landfills  are  discuaed  later  in  this 
section),  rather  than  allowing  disposal 
in  any  nonhazardous  waste  bndfill. 
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d  data  on  leachate 
evels)  only  for 


because  EPA  has  fie 
(including  mercury 
MSW  landfills  (among  Subtitle  D 
facility  categories).  The  available 
information  (discussed  above)  suggests 
that  the  amount  of  nercury  from 
mercury-containing  lamps  that  is 
released  from  MSW  landfill  gas  is  very 
small  and  its  effect  dn  ambient  air 
quality  may  not  post  a  significant 
hazard  to  human  health  or  the 
environment.  EPA  r^uests  any 
information  on  the  levels  and  impacts  of 
mercury  in  MSW  landfill  gas.  Further, 
data  on  leachate  quauity  and  air 
emissions  from  other  nonhazardous 
waste  landfills,  inclf  ding  industrial 
solid  waste  landfiUsl  is  very  limited. 
However,  some  soil  :olumn  data  also 
suggest  that  mercur]  dissolution  into 
soil  pore  water  occurs  at  very  low  levels 
(Eichholz  et  al..  IQsi).  EPA  requests 
comment  on  this  approach  and  any 
information  on  meroury  releases  from 
other  nonhazardousiwaste  landfills. 
Based  on  EPA's  existing  data  and  any 
additional  data  received.  EPA  may 
expand  the  exclusion  to  include 
disposal  in  non-municipal,  solid  waste. 
Subtitle  D  disposal  mcilities. 

While  this  proposed  exclusion  from 
Subtitle  C  of  RCRA  is  supported  by  data 
from  municipal  solid  waste  landfills 
with  a  range  of  desif  n  and  operating 
conditions.  EPA  bel  eves  that  limiting 
the  exclusion  to  spe  it  lamps  disposed 
only  in  MSW  landfi  Is  that  are 
permitted  by  States  or  Tribes  with  EPA- 
approved  MSW  landfill  permitting 
programs  will  provide  further  assurance 
that  human  health  and  the  environment 
be  protected.  In  particular,  these 


wi 


MSW  landfill  permitting  controls  will 
provide  added  protection  to  the 
management  of  these  lamps. 

In  October  1991.  HPA  promulgated 
new  requirements  for  municipal  solid 
waste  landfills  (40  C  FR  Part  258, 
October  9. 1991,  56  T?  51016).  These 
requirements  cover  ocation  restrictions, 
landfill  design  and  cperations, 
groundwater  monitGring,  corrective 
action  measures,  fin  mcial  assurance, 
and  conditions  for  c  osing  the  landfill 
and  post  closure  car  5.  The  majority  of 
landfill  owners/opei ators  accepting 
greater  than  100  toni ;  per  day  must 
comply  with  the  ma  ority  of  the 
requirements  by  Oct  aber  9, 1993.  On 
October  1.  1993  (58  ^R  51536).  EPA 
delayed  the  October  9.  1993  effective 
date  for  six  months  or  landfills 
accepting  less  than    00  tons  per  day  (in 
addition  toother  cri  eria)  and  delayed 
the  effective  date  foi  two  years  for 
landfills  in  arid  or  n  mote  regions  that 
accept  less  than  20 1  sns  per  day. 

States/tribes  are  ii  the  process  of 
incorporating  these  lew  municipal  solid 


waste  landfill  standards  into  their 
permitting  programs  and  applying  for 
EPA  approval  of  their  permitting 
programs.  EPA  is  currently  evaluating 
these  State  permitting  programs  to 
determine  their  adequacy  in 
incorporating  the  new  municipal  solid 
waste  landfill  criteria  (40  CFR  part  258). 
As  of  June  30, 1993,  EPA  approved 
thirty-six  State  municipal  solid  waste 
landfill  programs.  In  addition,  EPA  is 
actively  reviewing  numerous  State 
permitting  program  applications  and 
expects  to  approve  the  remaining  State 
landfill  permitting  programs  by  April 
1994,  well  before  this  proposed  rule 
would  become  effective  as  a  final  rule. 
EPA  expects  to  issue  "partial"  program 
approvals  to  some  States  because  their 
landfill  permitting  programs  may  not 
fully  address  all  elements  of  the  EPA 
municipal  solid  waste  landfill  criteria. 
For  purposes  of  today's  rule,  EPA  would 
consider  "partial"  program  approvals, 
as  well  as  "full"  program  approvals,  to 
be  "EPA-approved"  State  municipal 
solid  waste  landfill  permitting 
programs.  Further,  States  with  "partial" 
approval  have  agreed  to  an  EPA 
approved  schedule  for  full  approval. 
The  Agency  believes  that  limiting 
today's  proposed  exclusion  to  landfills 
that  are  permitted  by  States  that  have 
incorporated  EPA's  new  municipal 
landfill  standards  will  provide  further 
assurance  that  spent  lamps  will  be 
safely  managed  in  municipal  solid 
waste  landfills.  EPA  requests  comment 
on  this  approach  and  any  alternative 
approaches. 

The  second  condition,  which  limits 
the  proposed  exclusion  to  lamps 
managed  in  State  permitted,  licensed,  or 
registered  mercury  reclamation 
facilities,  is  also  consistent  with  the 
Agency's  support  for  environmentally 
sound  reclamation  of  waste.  EPA 
believes  that  with  adequate  State 
oversight,  mercury  containing  lamps 
can  be  safely  recycled  and  the  mercury 
reclaimed  from  them.  However,  EPA  is 
concerned  that,  in  States  without 
oversight  over  recyclers,  recycling 
activities  could  pose  a  threat  to  human 
health  and  the  environment  because  of 
inadequate  or  non-existent  waste 
management  controls.  Therefore,  the 
Agency  is  requesting  information  on 
recycling  operations  and  practices.  EPA 
is  aware  that  several  technologies  are 
available  to  recycle  lamps  and  recover 
mercury  from  them.  However,  the 
Agency  does  not  have  complete 
information  on  which  technologies  are 
currently  being  used  by  recycling 
companies  and  if  these  technologies  can 
address  all  different  kinds  of  lamps  (e.g., 
tube,  U-shaped,  compact,  etc.).  The 


Agency  also  seeks  information  that 
tracks  mercury  as  it  moves  through  the 
recycling  process.  Further,  EPA  would 
like  to  know  the  operating  capacity  of 
existing  or  planned  reyclers  of  mercury- 
containing  lamps.  The  Agency  is  also 
requesting  information  on  what  markets 
exist  for  the  mercury  and  other 
materials  recovered  from  lamps.  This 
information  will  be  useful  to  the  Agency 
in  understanding  and  assessing  possible 
risks  to  human  health  and  the 
environment  as  well  as  to  determine  the 
potential  or  actual  use  of  the  materials 
recovered  from  lamps  in  the  market. 

Under  the  conditional  exclusion, 
regulated  lamp  generators  (i.e.,  those 
that  generate  more  than  the  conditional- 
exempt  small  quantity  generator 
(CESQG)  limit  of  100  kilograms  of 
hazardous  waste  per  month  which 
would  be  about  350  mercury-containing 
lamps)  would  not  be  able  to  send  lamps 
to  a  municipal  waste  combustor  for 
disposal.  EPA  does  not  propose  to 
extend  the  exclusion  to  lamps  disposed 
in  municipal  waste  combustors  because' 
of  concern  over  mercury  air  emissions 
from  these  sources.  However,  this 
proposed  option  would  not  affect 
municipal  waste  combustors'  ability  to 
continue  the  combustion  of  traditional 
municipal  solid  waste  which  contains 
limited  quantities  of  unregulated 
household  or  CESQG  mercury- 
containing  lamps.  Because  mercury- 
containing  lamps  do  not  bum,  it  is 
unlikely  that  truck  loads  of  mercury- 
containing  lamps  (i.e.,  containing  more 
than  350  lamps)  would  have  been 
acceptable  to  most  operators.  The 
exclusion  would  assure  that  this 
disposal  alternative  is  not  considered  in 
any  situation.  The  Agency  requests 
comment  on  the  proposal  to  limit  the 
exclusion  to  permitted  municipal  solid 
waste  landfills  (i.e.,  regulated  lamp 
generators  would  not  be  allowed  to  send 
lamps  to  a  municipal  waste  combustor 
for  disposal). 

EPA  also  requests  comment  on  adding 
to  the  exclusion  handling  requirements 
to  minimize  mercury  emissions  during 
storage  and  transportation  (e.g., 
packaging  to  reduce  breakage).  These 
management  controls  could  be  the  same 
as  those  proposed  in  the  universal  waste 
management  system.  The  Agency  is 
interested  in  data  on  the  cost  of  and 
human  health  protection  provided  by 
these  handling  requirements  for  lamps.  ~ 

The  third  condition  is  that  generators 
taking  advantage  of  the  exclusion  would 
be  required  to  maintain  a  written 
certification  indicating  the  disposal  or 
recycling  locaition  for  the  lamps.  The 
proposed  certification,  to  be  signed  by 
the  generator  or  its  authorized 
representative,  would  state  that  on  a 


specified  date  a  specified  amount  of 
lamps  was  consigned  to  a  specified 
transporter  for  disposal  or  recycling  at  a 
specified  facility.  This  certification 
would  be  required  for  each  shipment  of 
lamps  and  would  be  maintained!  by  the 
generator  for  three  years  from  the  date 
of  shipment.  The  Agency  is  proposing 
this  documentation.as  a  mechanism  for 
verifying  that  the  conditions  of  the 
exclusion  have  been  met.  Failure  to 
maintain  the  required  documentation 
would  disqualify  the  generator  fi-om 
eligibility  for  the  exclusion.  The 
existence  of  the  certification,  however, 
would  not  protect  a  generator  from  an 
enforcement  action  if  the  lamps  were 
not  actually  disposed  of  or  recycled  in 
accordance  with  the  conditions. 

The  Agency  is  proposing  that  separate 
documentation  be  required  for  each 
shipment  based  on  its  belief  that  most 
lamp  generation  is  sporadic  (every  three 
to  four  years),  as  opposed  to  on-going 
generation  which  would  lead  to  a 
continuous  relationship  with  the  same 
disposal  or  recycling  facility.  Given  that 
the  life  span  of  mercury-containing 
lamps  is  approximately  three  to  four 
years,  businesses  that  participate  in 
mass  relampings  would  only  dispose  of 
their  lamps  every  few  years.  Under  the 
current  hazardous  waste  regulations, 
many  of  these-businesses  would  be 
subject  to  hazardous  waste  regulation 
because  mass  relamping  could  cause 
them  to  exceed  the  conditionally- 
exempt  small  quantity  generator  level 
(approximately  350  four  foot  lamps,  if 
lamps  are  the  only  hazardous  waste 
generated).  However,  small  businesses 
and  other  facilities  that  generate  just 
under  the  CESQG  limit  of  hazardous 
waste  (100  kg  per  month)  may  exceed 
this  limit  with  attrition  relamping.  For 
these  generators,  this  recordkeeping 
requirement  could  be  more  burdensome. 
The  Agency  requests  comments  on 
whether  there  are  alternative 
mechanisms  that  can  be  used  by 
generators  to  demonstrate  compliance 
with  the  conditions  of  the  exclusion. 
The  Agency  also  requests  comment  on 
whether,  if  the  Agency  determines  that 
documentation  is  necessary  to 
demonstrate  compliance  with  the 
conditions,  ^e  form  and  frequency  of 
documentation  proposed  are 
appropriate. 

In  addition  to  requesting  comment  on 
the  conditions  of  the  exclusion,  the 
Agency  requests  comment  on  having  a 
3  to  5  year  sunset  provision  on  the 
exclusion.  A  sunset  provision  would 
require  the  Agency  to  re-evaluate  the 
exclusion  after  a  period  of  three  to  five 
years,  to  determine  whether  an 
exclusion  is  indeed  appropriate  for 
lamps  given  any  unanticipated 


management  or  risk  issues  that  develop 
as  a  result  of  the  exclusion.  The  Agency 
would  then  determine  whether  to 
extend  the  exclusion. 

Finally,  the  Agency  requests 
comments  on  other  alternatives  that  still 
achieve  the  overall  RCRA  goal  of 
protection  of  human  health  and  the 
environment.  EPA  is  interested  in  data 
on  the  benefits,  costs,  and  legal 
authority  for  any  alternatives  and  the 
Agency  will  consider  such  options. 

B.  Universal  Waste  Management  System 

1.  Background 

On  February  11, 1993,  EPA  proposed 
a  streamlined,  reduced  regulatory 
management  structure  for  certain 
widely-generated  hazardous  wastes 
currently  subject  to  full  RCRA  Subtitle 
C  regulation,  in  an  effort  to  facilitate 
their  collection  and  proper  management 
(the  "universal  wastes"  proposal,  58  FR 
8102).  The  proposed  reduced  regulatory 
structure,  knovra  as  a  special  collection 
system,  is  designed  to  ensure  that 
management  of  these  hazardous  wastes 
is  conducted  in  a  manner  that  is 
protective  of  human  health  and  the 
environment,  given  the  diffuse  and 
diverse  population  of  generators  of  these 
wastes.  See  the  February  11,  1993 
preamble  discussion,  for  a  detailed 
discussion  of  the  proposal. 

The  general  waste  types  that  EPA 
believes  may  be  appropriately  managed 
under  this  streamlined  regulatory 
structure  are  known  as  "universal 
wastes"  and  share  several 
characteristics.  These  wastes: 

•  Are  frequently  generated  in  a  wide 
variety  of  settings  other  than  the 
industrial  settings  usually  associated 
with  hazardous  wastes; 

•  Are  generated  by  a  vast  community, 
the  size  of  which  poses  implementation 
difficulties  for  both  those  who  are 
regulated  and  the  regulatory  agencies 
charged  with  implementing  the 
hazardous  waste  program;  and 

•  May  be  present  in  significant 
volumes  in  the  municipal  waste  stream. 

The  February  11,  1993,  proposal 
included  specific  regulatory  text 
addressing  the  management  of  two 
waste  types;  hazardous  waste  batteries, 
and  suspended  and/or  canceled 
hazardous  waste  pesticides  that  are 
recalled.  The  proposal  also  included  a 
petition  process  and  a  set  of  criteria  to 
be  used  to  determine  whether  it  would 
be  appropriate  to  add  additional  waste 
types  to  the  special  collection  system  in 
the  future.  Several  waste  types  such  as 
^automotive  antifreeze,  paint  application 
wastes,  and  mercury-containing  items 
such  as  thermostats  and  thermometers 
were  discussed  as  possible  additions  to 


the  Universal  Waste  proposal,  also 
referred  to  as  the  special  collection 
system. 

2.  Universal  Waste  System  Ahemative 
for  Lamps 

In  the  February  11, 1993,  proposal 
EPA  mentioned  fluorescent  lamps  (58 
FR  8110),  explaining  that  the  Agency 
was  examining  the  risks  of  managing 
these  wastes  in  landfills  and  requesting 
data  on  the  risks  of  various  management 
methods  for  these  wastes.  Comments 
received  in  response  to  that  request  are 
included  in  the  docket  for  this  proposal. 
The  Agency  will  respond  to  these 
comments  in  the  final  rule  together  with 
those  submitted  in  response  to  Today's 
proposal.  The  Agency  is  requesting 
comment  on  using  the  proposed  special 
collection  system  for  the  management  of 
spent  lamps  as  another  approach  to  the 
management  of  mercury-containing 
lamps.  The  Agency  has  not  yet 
promulgated  a  final  universal  waste  rule 
but  anticipates  doing  so  in  the  near 
future.  Should  EPA  select  the  universal 
waste  option  for  lamps  as  a  final  rule, 
the  Agency  will  ensure  consistency  with 
the  more  comprehensive  universal 
waste  final  rule. 

The  Agency  believes  that  spent  lamps 
may  appropriately  be  considered 
"universal  wastes"  in  that  they  are 
generated  in  a  wide  variety  of  settings, 
are  generated  by  a  very  large  number  of 
generators,  and  are  present  in  significant 
volumes  in  the  municipal  waste  stream. 
The  s[}ecial  collection  system  approach 
may  be  an  appropriate  option  for 
addressing  the  collection  phase  of 
managing  lamps  that  are  hazardous 
waste.  The  si>edal  collection  system 
approach  (which  is  consistent  with  the 
February  11, 1993  proposal),  would  not 
change  any  of  the  requirements 
applicable  to  the  uUimate  treatment  and 
disposal  or  recycling  of  any  wastes 
collected,  but  would  minimize  the 
regulatory  requirements  applicable  to 
collection  of  these  wastes  (i.e., 
generation,  transportation,  and 
intermediate  storage/consolidation)  for 
proper  management. 

Special  collection  system  regulations 
also  could  remove  some  existing 
barriers  to  management  of  hazardous 
waste  lamps  under  the  Subtitle  C  system 
by  reducing  the  technical  and 
paperwork  requirements  applicable  to 
collection,  thus  making  collection  more 
efficient  and  economical.  At  the  same 
time,  management  requirements 
included  in  special  collection  system 
regulations  could  be  designed  to 
minimize  the  hazards  posed  in 
collection  of  these  wastes  (e.g..  special 
packaging  could  be  required  to 
minimize  the  risk  of  breakage). 
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By  removing  some  of  the  barriers  to 
Subtitle  C  management  for  lamps,  a 
special  collection  system  approach 
could  minimize  coneys  about 
decreased  participation  in  the  Green 
Lights  program  by  siijiplifying  and 
clarifying  the  requiretnents  for  mercury- 
containing  lamp  collation  while 
maintaining  Subtitle '  Z  control  over  final 
treatment  and  dispos  il  (or  recycling)  for 
these  lamps.  Such  an  approach  could 
help  in  assuring  that  the  substantial 
environmental  benefits  offered  by  the 
Green  Lights  prograir  are  realized 
through  increased  paiticipation. 
Management  costs  under  the  special 
collection  system  approach  proposed  on 
February  11, 1993,  would  be  lower  than 
full  Subtitle  C  managi  iment  because 
hazardous  waste  fran  iporters  and 
manifests  would  not  ie  required  for 
lamp  shipments  between  the  generator 
and  the  consolidatior  facility,  and 
permits  would  not  be  required  for 
storage  at  interim  cor  solidation  points. 
However,  under  the  S  pecial  Collection 
System  the  managemisnt  of  mercury- 
containing  lamps  (afli  tr  reaching  the 
consolidation  point)  \  krould  be  more 
expensive  than  the  m  magement  of  these 
lamps  under  the  cone  itional  exclusion 
(although  the  larger  v  jlumes  managed  at 
these  consolidation  points  may  result  in 
certain  economies  of  «;ale  for  transport 
and  disposal  or  recyc  ing). 

The  Agency  reques  s  comment  on 
whether  spent  hazard  dus  waste  lamps 
should  be  regulated  u  nder  the  special 
collection  system  app  roach  proposed 
February  11,  1993.  Documents  included 
in  the  docket  for  this  jroposal  include 
estimates  indicating  t  lat  approximately 
3.9  billion  spent  lam{  s  of  all  types  may 
be  disposed  of  annua  ly  in  the  country 
(including  550  millio  i  spent  fluorescent 
lamps)  and  that  lighti  ig  is  one  of  the 
second  largest  contrit  utors  of  mercury 
to  the  municipal  waste  stream  (from  all 
types  of  mercury-coni  aining  lamps).  In 
addition,  the  Agency  )elieves  that  spent 
mercury-containing  li  mps  of  some  type 
must  be  generated  by  almost  every 
commercial  and  indu  rtrial 
establishment  in  the  ( ountry. 

In  addition,  a  speci  il  colleclion 
system  approach  cou  d  address  all  types 
of  spent  lamps  that  fa  1  the  toxicity 
characteristic  and  are  therefore 
hazardous  waste,  not  only  mercury- 
containing  lamps.  Such  an  approach 
seems  appropriate  sir  ce  any  type  of 
waste  lamp  is  likely  I )  be  "universal"  in 
nature.  The  Agency  n  quests  comment 
on  whether  various  t>  pes  of  spent  lamps 
(e.g.,  incandescent,  n<  on),  other  than 
mercury-containing  li  mps.  typically  fail 
the  TC  test  (or  exhibit  other 
characteristics)  and  w  ould  be  hazardous 
u  aste  under  the  cum;  nt  RCRA  Subtitle 


C  toxicity  characteristic  (40  CFR 
261.24).  Indeed,  should  the  Agency 
choose,  in  a  final  rule,  to  conditionally 
exempt  mercury-containing  lamps  from 
regulation  under  Subtitle  C,  the  Agency 
may  still  elect  to  add  other  types  of 
lamps  to  the  universal  waste 
management  system.  The  Agency 
requests  comment  on  this  approach  and 
on  whether,  how  frequently,  and  for 
what  TC  constituents  various  lamp 
types  may  fail  the  toxicity  characteristic. 
The  Agency  also  requests  that 
commenters  submit  any  additional  data 
that  may  be  available  on  this  question. 

The  Agency  requests  comment  on  a 
special  collection  system  for 
management  of  spent  lamps  including 
the  same  basic  structure  and 
requirements  for  generators, 
transporters,  consolidation  points,  and 
destination  facilities  as  proposed  on 
February  11. 1993  for  management  of 
hazardous  waste  batteries  and 
pesticides.  The  Agency  is  also 
specifically  requesting  comment  on  the 
items  discussed  below. 

First,  in  the  February  11, 1993. 
proposal  the  Agency  proposed  a 
quantity  limit  for  storage  of  batteries 
above  which  generators  and 
consolidation  points  would  be  required 
to  notify  the  Agency  of  their  storage 
activities.  The  Agency  requests 
comment  on  a  notification  requirement 
for  generators  and  consolidation  points 
storing  more  than  35,000  spent  mercury- 
containing  lamps.  This  requirement  is 
similar  in  substance  to  the  notification 
requirement  proposed  in  the  Universal 
Wastes  rule  (proposed  §  273.11(c)  and 
§273. 13(d)  (58  FR  8129-8130)).  EPA  is 
suggesting  a  numerical  limit  rather  than 
a  weight  limit  because  lamp  packaging 
(e.g..  the  cardboard  boxes  in  which  new 
replacement  lamps  were  shipped)  may 
constitute  a  large  proportion  of  the  total 
weight  of  a  shipment  or  stored  quantity 
of  lamps.  In  addition,  industry  practice 
appears  to  be  to  quantify  inventories  by 
number  of  lamps  rather  than  by  weight, 
calculated  by  multipljing  the  number  of 
boxes  of  lamps  in  storage  or  in  a 
shipment  by  the  number  of  lamps  per 
box.  Since  about  35.000  lamps  roughly 
correspond  to  a  full  truckload  of 
packaged  fluorescent  lamps,  the  Agency 
is  suggesting  a  35,000  limit  for 
fluorescent  lamps.  The  Agency  also 
requests  comment  on  appropriate 
quantity  limits  for  notification  for  other 
hazardous  waste  lamps  types. 

Second,  the  Agency  is  requesting 
comment  on  the  options  proposed  in  the 
Universal  Waste  proposal  §273.1 1(b)(2) 
and  §  273.13(a)(2)  (58  FR  8129-6130)  for 
demonstrating  that  lamps  are  not  stored 
for  greater  than  one  year.  In  addition, 
with  respect  to  tracking  of  lamp 


shipments,  the  Agency  is  requesting 
comment  on  several  alternatives.  The 
approach  included  in  today's  proposed 
regulatory  text  is  the  same  as  that 
included  in  the  universal  wastes 
proposal  for  batteries  (§  273.12(b)  of  the 
universal  waste  proposal).  This 
approach  requires  that  the  manifest 
system  be  used  (which  triggers  the  use 
of  hazardou's  waste  transporters)  for 
shipments  from  the  last  consolidation 
point  to  a  destination  facility,  but  that 
no  manifests  or  other  records  (or 
hazardous  waste  transporters)  be 
required  for  shipments  from  generators 
to  consolidation  points,  between 
consolidation  points,  or  from  generators  " 
to  destination  facilities.  On  the  other 
hand,  because  a  number  of  comments 
received  on  the  proposed  universal 
wastes  rule  disagreed  with  this 
approach,  the  Agency  is  also  requesting 
comment  on  two  additional  approaches. 
The  first  alternative,  which  was 
suggested  in  several  comments  on  the 
universal  wastes  rule,  would  be  to 
require  that  persons  initiating  and 
receiving  shipments  of  lamps  retain 
shipping  papers  documenting  the 
shipments.  The  Ininimum  data  elements 
required  for  such  records  could  be 
specified  (e.g.,  quantity  of  lamps,  date  of 
shipment  or  receipt,  name  and  address 
of  shipper  and  receiver).  The  second 
alternative  would  be  not  to  specifically 
require  any  specific  record  keeping  for 
shipments  of  lamps,  but.  as  with  all 
exemptions,  the  person  claiming  the 
exemption  would  have  to  keep 
documentation  to  show  they  qualify  (see 
§  261.2(f)).  The  Agency  is  requesting 
comment  on  this  second  alternative 
because  it  is  believed  that  due  to  the 
large  volumes  of  lamps,  shipments  are 
more  likely  to  be  made  directly  from  the 
generator  to  a  destination  facility. 
Records  would  be  available  for  such 
shipments  because  destination  facilities 
are  already  required  under  40  CFR 
264.73(b)(1)  or  265.73(b)(1)  to  maintain 
records  including  the  description  and 
quantity  of  each  hazardous  waste 
received.  It  is  likely  that  lamps  would 
be  shipped  directly  from  generators  to 
disposal  facilities  because  volumes  are 
likely  to  be  large  enough  that 
consolidation  will  not  be  necessary  to 
make  full  truckloads.  In  addition,  the 
storage  space  and  careful  handling 
required  for  management  of  these 
wastes  make  consolidation  less 
attractive  and  shipment  directly  to  the 
destination  facility  more  likely. 

A  third  question  on  which  the  Agency 
requests  comment  is  what  management 
controls  would  be  appropriate  to  impose 
on  collection  of  lamps  under  a  special 
collection  system  approach.  Some  of  the 
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data  included  in  the  docket  for  this 
proposal  discuss  the  risks  of  the  types 
of  management  likely  in  lamp  collection 
such  as  management  at  the  generator's 
site,  transportation,  and  storage  (U.S. 
EPA,  1993a).  Requirements  could 
include  packaging  that  would  be 
required  to  meet  a  performance  standard 
of  minimizing  breakage  for  unbroken 
spent  lamps.  A  wide  variety  of 
containers  would  probably  satisfy  such 
packaging  requirements.  EPA  expects    ■ 
that  packaging  in  which  new 
replacement  lamps  are  shipped  from  the 
manufacturer  would  frequently  be 
reused  to  store  and  transport  removed, 
used  lamps.  Another  option  could  be  to 
impose  a  prohibition  on  intentional 
breakage  of  spent  lamps  by  generators. 

In  addition,  requirements  could  be 
imposed  on  the  storage  and 
transportation  of  spent  lamps  that  are 
inadvertently  broken,  to  prevent  further 
mercury  emissions.  Steel  55-gallon 
drums  or  any  enclosed  container  could 
be  used  to  hold  broken  lamps  for 
transportation  to  the  disposal  site.  In 
summary,  the  Agency  requests  comment 
on  whether  the  exclusion  should 
include  requirements  to  minimize 
mercury  emissions  during  storage  and 
transportation  of  spent  lamps. 
Management  standards  would  apply  to 
transporter  and" consolidation  points  as 
well  as  for  generators.  The  Agency 
requests  comment  on  management 
practices  for  lamps,  the  risks  posed  by 
these  practices,  and  appropriate 
technical  controls  to  minimize  these 
risks  while  at  the  same  time  not 
inhibiting  collection  and  proper 
management.  The  Agency  also  requests 
comment  on  whether  generators  or 
consolidation  points  should  be  allowed 
to  intentionally  crush  lamps  to 
minimize  volume  for  storage  or 
shipment  and  what,  if  any.  standards 
should  be  imposed  to  protect  against 
mercury  releases  during  crushing  or  the 
subsequent  management  of  cioished 
lamps.  The  proposed  universal  waste 
,  management  system  includes  a 
prphibition  on  treatment  (crushing  is 
considered  treatment)  of  lamps  at  the 
generator,  transporter  and  consolidation 
-points. 

A  fourth  question  on  which  the 
Agency  requests  comment  is  whether  to 
include  a  3  to  5  year  sunset  provision 
on  the  universal  waste  system  for  lamps. 
A  sunset  provision  will  require  EPA  to 
re-evaluate  the  effectiveness  of  the 
universal  waste  system  in  addressing 
the  disposal  of  lamps  after  3  to  5  years. 
The  Agency  can  then  decide  whether 
less  controls  or  more  controls  are 
needed  to  maintain  the  safe 
management  of  lamps  an^  whether  to 


extend  the  inclusion  of  lamps  in  the 
universal  waste  system. 

VI.  State  Authority 

A.  Applicability  of  Bales  in  Authorized 
States 

Under  Section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  with  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008.  3013,  and  7003  of  RCRA,  ahhough 
authorized  States  have  primary 
enforcement  responsibility.  The 
standards  and  requirements  for 
authorization  are  found  at  40  CFR  part 
271. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984.  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State 
and  EPA  could  not  issue  permits  for  any 
facility  in  the  State  that  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
pbliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  author^ed  State  until  the 
authorized  State  adopted  the 
requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  implement  HSWA 
requirements  and  prohibitions  in  an 
authorized  State,  including  the  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  HSWA  applies  in 
authorized  States  in  the  interim. 

B.  Effect  on  State  Authorizations 

The.conditional  exclusion  and  the 
universal  waste  management  system 
would  not  be  HSWA  regulations,  and 
thus  would  not  be  immediately  effective 
in  authorized  States.  Thus,  the 
exemption  would  be  applicable  only  in 
those  States  that  do  not  have  final 
authorization  for  the  base  (non-HSWA) 
portion  of  the  RCRA  program. 

Section  3009  of  RCRA  allows  States  to 
impose  more  stringent  regulations  than 
the  Federal  program.  Accordingly. 


authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  regulations  that  are 
more  stringent  than  the  authorized  State 
regulations.  For  those  changes  that  are 
less  stringent  or  reduce  the  scope  of  the 
Federal  program,  States  are  not  required 
to  modify  their  programs.  Today's 
proposed  options  are  considered  less 
stringent  or  smaller  in  scope  than  the 
existing  Federal  regulations  because  that 
portion  of  today's  proposal  would 
exempt  certain  activities  now  within  the 
purview  of  RCRA  Subtitle  C.  Therefore, 
authorized  States  are  not  required  to 
modify  their  programs  to  adopt 
regulations  consistent  with  and 
equivalent  to  the  proposed  exclusion  or 
the  proposed  universal  waste 
management  system  for  lamps. 

Even  though  States  will  not  be 
required  to  adopt  today's  proposed 
options  (if  either  is  finalized),  EPA 
would  encourage  States  to  do  so.  As 
already  explained  in  the  preamble,  a 
conditional  exclusion  of  mercury- 
containing  lamps  or  the  addition  of 
lamps  to  the  universal  waste 
management  system  could  reduce 
barriers  to  participation  in  EPA's  Green 
Lights  program,  which  encourages 
pollution  prevention  through  energy 
savings.  Further,  it  could  help  to  clarify 
for  the  regulated  community  the  proper 
management  of  mercury-containing 
lamps. 

In  addition,  the  proposed  options,  by 
making  regulations  less  stringent  for 
management  of  lamps,  would  give 
States  more  freedom  to  develop 
programs  for  lamp  disposal  that  would 
be  appropriate  for  their  situation. 

VII.  Economic  Impact  Analysis 

Under  Executive  Order  No.  12866,  (58 
FR  51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
a.nnual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  lej^nl 
mandates,  the  President's  priorities,  or 
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1.  Universe  of  Spent  I^imps  and  Spent 
I^nmp  Generators 

The  Agency  estimat  is  that 
.;pproximately  310  to  JBO  million 


mercury-containing  lamps,  and  47,000 
to  64,000  facilities  could  be  affected 
annually  by  today's  proposal. 

The  spent  lamp  generation  number  is 
based  on  sales  data,'  adjusted  to 
account  for  (1)  Lamps  generated  by 
Conditionally  Exempt  Small  Quantity 
Generators  (CESQG).  which  would  not 
be  affected  by  either  one  of  the  proposed 
options,  and  (2)  lamps  generated  in 
States  where  spent  bulb  managemertt 
regulations  exist  (California,  Minnesota. 
and  Wisconsin).  (It  was  assumed  that 
these  State  controls  would  be  more 
stringent  than  the  options  considered  in 
today's  proposal  and  would  therefore 
supersede  any  Federal  exemption  of 
spent  mercury-containing  lamps  from 
Subtitle  C  requirements). 

2.  Baseline  Costs 

EPA  assumed  that  baseline 
requirements  are  the  continuation  of 
current  Subtitle  C  regulatory  standards 
for  the  treatment  and  disposal  of 
mercury-containing  lamps  which 
currently  fail  the  TC.  Under  this 
scenario,  generators  of  spent  mercury 
containing  lamps  which  fail  the  TC 
continue  to  be  subject  to  the  full 
spectrum  of  hazardous  waste 
management  standards  including  record 
keeping  and  manifesting  of  all  mercurj'- 
containing  lamp  shipments.  Agency 
notification  and  Subtitle  C  transport, 
treatment,  storage  and  disposal 
standards. 

In  the  cost  analysis,  all  speht 
mercury-containing  lamps  were 
assumed  to  be  TC  (Toxicity 
Characteristic)  hazardous  wastes.  All 
spent  lamps  were  also  assumed  to  be  in 
the  low  risk  category  for  mercury, 
requiring  stabilization  as  treatment 
under  the  Land  Disposal  Restrictions. 

Cost  drivers  for  the  baseline 
management  of  spent  lamps  include 
hazardous  waste  transportation,  and 
Subtitle  C  disposal.  The  bulk  of 
mercury -containing  lamps  currently 
disposed  (97%)  are  assumed  to  be 
stabilized  and  disposed  of  in  hazardous 
waste  landfills.  The  remainder,  based 
upon  volume  data  from  the  spent 
mercury-containing  lamp  recover^' 
industry,  are  recycled.  Based  upon 
conversations  with  the  recycling 
industry,  which  indicate  planned 
increases  in  recycling  capacity,  the 
analysis  assumed  a  small  annual 
increase  in  the  baseline  recycling  rate  of 
mercury-containing  lamps  over  the  first 
three  years  of  the  analysis.  Unit  costs  for 
stabilization,  landfilling.  recycling  and 
hazardous  waste  transport  were  applied 
on  a  per  ton  basis. 


'  Source:  NalionRi  Electrical  Manufiicturiag 
A.ssociaUon. 


Generator  specific  requirements 
which  applied  to  all  large  quantity 
generators  of  spent  mercury-containing 
lamps  included  record-keeping, 
manifesting,  exception  reporting,  and 
BRS  (Biennial  Reporting  System) 
reporting.  Other  generator  requirements, 
including  rule  familiarization, 
notification,  personnel  safety  training 
and  emergency^  planning  were  only 
assessed  for  new  facilities  which  spot 
relamp  and  store  (up  to  90  days  for  large 
quantity  generators;  up  to  180  days  for 
small  quantity  generators)  spent  lamps 
on  site.  It  is  assumed  that  costs  resulting 
from  generator  requirements  which  are 
incurred  on  a  per  shipment  basis  (i.e. 
manifesting,  exception  reporting)  will 
be  incurred  by  gfoup  relampers  once 
every  three  years  (once  per  relamp). 
Spot  relampers  will  incur  these  costs 
twice  a  year  (for  small  quantity 
generators)  or  four  times  per  year  (for 
large  quantity  generators). 

3.  Option  1:  Conditional  Exclusion 
From  Subtitle  C  Standards  Costs 

The  first  option  under  consideration 
in  today's  proposal  is  to  exclude 
mercury-containing  lamps  from  Subtitle 
C  management  standards  with  the 
condition  that  these  lamps  are  managed 
in  permitted  municipal  landfills  or 
recycling  facilities.  The  proposed 
exclusion  also  includes  a  minor 
generator  record  keeping  requirement. 
As  the  exclusion  would  be  deregulatory, 
primary  economic  impacts  to  small  and 
large  quantity  generators  of  mercury- 
containing  lamps  resulting  from  this 
action  would  be  in  the  form  of  cost 
savings  from  avoided  Subtitle  C 
regulatory  management,  particularly  for 
transport  and  disposal  of  spent  lamps. 

In  the  cost  analysis,  it  was  assumed 
that,  given  the  proposed  conditional 
exclusion,  all  small  and  large  quantity 
generators  of  spent  mercury-containitig 
lamps  would  opt  for  management  in 
municipal  landfills  in  order  to  reduce 
disposal  costs. 

Some  generators  may  have  slightly 
higher  disposal  costs  than  others  as  a 
resu  It  of  the  proposed  exclusion  of 
mercury-containing  lamps  from- 
municipal  combustors.  If  these  - 
generators  currently  manage  their  non- 
hazardous  waste  in  municipal 
combustors,  the  combustor  exclusion 


-  .According  to  40  CFR  part  265  Subpart  D  of  the 
Re.soiirce  Conservation  and  Recovery  Act.  all  large 
quantity  generators  of  hazardous  waste  must  draft    . 
a  contingency  plan  describing  the  actions  facility     ~ 
personnel  will  take  should  a  fire,  explosion,  or  any 
unplanned  sudden  or  non-sudden  releases  of 
hazardous  waste  constituents  to  air.  soil,  or'surface 
water  occur.  Local  emergency  response  teams  use 
the  information  required  in  the  contingency  plan  to 
minimize  unanticipated  damage  from  the  storage  of 
hazardous' M-aste. 
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may  require  these  generators  to:  (1) 
Keep^  their  spent  lamps  separate  from 
the  rest  of  their  municipal  solid  waste, 
(2)  store  spent  lamps  on  site  until 
enough  volume  has  been  generated  to 
make  disposal  cost  effective,  and  (3) 
haul  spent  lamps  greater  distances  to 
municipal  solid  waste  landfills. 

In  short,  overall  savings  to  be  accrued 
from  the  proposed  exclusion  may  vary 
slightly  from  generator  to  generator. 

4.  Option  2:  Special  Collection  Costs 

The  second  option,  special  collection, 
included  in  today's  proposal  would 
allow  small  and  large  quantity 
generators  of  spent  mercury-containing 
lamps  to  reduce  certain  administrative 
'  activities  required  under  Subtitle  C 
standards,  including  biennial  repjorting, 
notification,  manifesting  and  personnel 
training.  Additionally  the  option  also 
allows  generators  to  store  spent 
mercury-containing  lamps  on-site  for  up 
to  one  year  without  a  hazardous  waste 
permit,  and  to  transport  their  spent 
lamps  direct  to  final  disposal  or 
recycling  using  non-hazardous  waste 
haulers. 

The  option  also  includes  similar 
reduced  requirements  for  interim  spent 
lamp  storage  facilities  and  "special 
collection  centers."  Transportation  to 
these  facilities  or  centers  from  the 
generator  would  not  be  regulated  under 
Subtitle  C  standards,  however,  transport 
to  final  disposal  or  recycling  from  these 
facilities  would  be  regulated  under 
Subtitle  e  standards. 

The  costs  estimated  for  Special 
Collection  Option  assumes  for  urban 
generators  direct  shipment  using  non- 
hazardous  waste  haulers,  as  allowed 
under  this  option,  from  generators  to 
final  disposal;  thus  the  costs  of  creating 
and  operating  an  interim  storage  facility 
or  special  collection  center  are  not 
included  for  urban  generators.  The 
rationale  for  this  omission  is  twofold: 
(1)  It  is  assumed  that  spent  lamp 
generation  is  large  enough  to  create 
economies  of  scale  for  direct  non- 
hazardous  waste  transport;  the  need  for 
special  collection  centers  is  precluded 
by  non-hazardous  waste  transport  "milk 
runs"  for  spent  lamps,  and  (2)  although 
there  may  be  economies  of  scale 
generated  for  long-haul  transport  of 
spent  lamps  from  collection  centers,  the 
special  collection  option  requires 
Subtitle  C  transport  from  the  centers  to 
final  disposal  or  recycling,  thus  making 
the  use  of  a  collection  center  with 
Subtitle  C  final  transport  more 
expensive  dian  Subtitle  D  direct 
transport  to  the  disposal  facility. 


5.  Results 

a.  National  Annualized  Costs 
(Savings).  A  summary  of  estimated 
national  annual  compliance  costs 
associated  with  the  exclusion  option 
and  the  special  collection  option,  along 
with  estimated  baseline  compHance 
costs  are  presented  below  in  exhibit 
yil.l.  Also  presented  are  estimated 
incremental  savings  above  baseline 
compliance  costs  for  each  option.  Costs 
were  annualized  over  a  twenty-year 
period,  using  a  7%  discount  rate.  The 
analysis  used  projected  growth  in  the 
U.S.  population  over  the  twenty-year 
time  frame  of  the  analysis  to  estimate 
the  increase  in  growth  of  spent  lamp 
generation.  Total  estimated  annualized 
savings  range  between  approximately 
S85  million  and  $102  million  for  the 
exclusion  and  savings  estimates  for  the 
special  collection  option  range  between 
$16  million  and  $20  million  in  savings. 

The  above  savings  estimate  is  based 
on  the  assumption  in  the  baseline  that 
all  facilities  are  properly  managing  their 
mercury -containing  spent  lamps  as 
Subtitle  C  waste.  Currently,  however, 
some  lamp  generators  may  not  be  aware 
that  fluorescent  lamps  are  hazardous 
waste  and  therefore  may  not  be 
following  Subtitle  C  requirements. 
Hence,  estimated  savings  may  represent 
savings  from,  a  future  scenario  of  full 
compliance  with  current  law,  rather 
than  savings  from  current  lamp 
management.  EPA  expects  that  if  no 
regulatory  action  is  taken.  Subtitle  C 
management  of  mercury-containing 
lamps  will  become  more  prevalent  over 
the  next  few  years. 

£xH\BiJ  VII.  1.— Annualized  Costs 
(Savings)  of  Reguumory  Options 

[Costs  (savings)  are  presented  in  millions  of 
1992  dollars/year  3) 
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annualized 
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■ 
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S25-S32; 

(S85)- 
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BE: S25. 

(S102); 
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BE:  (393). 

title  C. 

Option  2:  Spe- 

S94-S115; 

(S16HS20); 

cial  Collection. 

BE:  $101. 

BE:  (317). 

3  Numbers  may  not  add  up  due  to  rounding 
BE=Best  Estimate. 

b.  Individual  Generator  Savings. 
Average  total  savings  per  generator  for 
both  options  were  simply  assessed  by 
dividing  total  savings  by  the  estimated 
number  of  generators  above  (refer  to  the 


methodology  section).  The  average 
annual  baseline  Subtitle  C  cost  per 
generator  is  estimated  to  be  between 
$2,000  to  $2,250  per  generator.  Average 
per  generator  savings  for  the  two 
deregulatory  options  are  indicated 
below  in  exhibit  VII.2.  Individual 
generator  savings,  however,  will  var> 
due  to  facility  size,  proximity  to 
disposal  or  recycling  facility,  and 
regional  disposal/recycling  costs. 

Exhibit  VII.2.— Average  Annual 
Cost  (Savings)  Per  Regulated 
Generator 

[In  1992  dollars] 


Regulatory  option 


Exclusion  from  Sut>- 
title  C  Standards. 


Special. Collection 


Average  annual  cost 
(savingsj/generator 


(S1,500)— High  Sav- 
ings Seen. 

(S2.000)— Low  Sav- 
ings Seen. 

(31,600)— Best  Esti- 
mate. 

(S300)— High  Savings 
Seen. 

(3300)— Low  Savings 
Seen. 

(S300)— Best  Esti- 
mate. 


c.  Savings  Per  Waste  Lamp  Generated. 
As  with  average  savings  per  generator 
estimates,  average  savings  per  waste 
lamp  generated  were  derived  by  simply 
dividing  total  upper  and  lower  bound 
costs  (savings)  by  the  estimated  number 
of  waste  lamps  accounted  for  by  small 
and  large  quantity  generators  in  states 
without  specific  spent  lamp 
management  standards.  The  average 
baseline  Subtitle  C  cost  per  bulb  is 
estimated  to  be  $.34  to  $.36.  The 
resulting  savings  per  lamp  is  estimated 
at  $.27  per  bulb  for  the  conditional 
exclusion  option  (both  high  and  low 
savings  scenario)  and  at  $.05  per  bulb 
for  the  Special  collection  option.  Again, 
cost  per  bulb  may  vary  significantly  due 
to  site  specific  factors. 

6.  Sensitivity  Analysis 

This  section  presents  the  results  of 
EPA's  analysis  of  the  effects  of  varying 
selected  major  parameters  in  the  cost 
analysis  (where  the  Agency  used 
considerable  judgment  in  arriving  at  the 
parameter's  value)  on  the«stimated 
savings  incurred  under  the  proposed 
conditional  exclusion  and  the  proposed 
Universal  Waste  Rule.  The  following 
assumptions  were  analyzed  in  the 
sensitivity  analysis  for  EPA's  analysis  of 
spent  lamp  management  costs: 

(1 1  Percentage  of  Lamps  Generated  at 
Small  and  Large  Quantity  Generators.  In 
the  sensitivity  analysis.  EPA  set  its 
lower  bound  estimates  of  the  percentage 


38300 


Fedeial  Register  /  Vol.  59,  No.  143  /  Wednesday,  July  27,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  143  /  Wednesday.  July  27.  1994  /  Proposed  Rules  38301 


of  lamps  generated  at  SQGs  and  LQGs 
at  fifty  percent  of  total  spent  lamp 
generation  and  its  upper  bound 
estimates  at  ninety  patient.  (Seventy- 
five  percent  was  used  in  the  initial  cost 
analysis). 

(2)  Cost  to  Transpa  i  Subtitle  C  Waste. 
In  the  sensitivity  analy^sis,  EPA 
increased  the  upper  b  3und  estimates  of 
the  costs  of  transporting  spent  lamps  as 
Subtitle  C  by  a  factor  )f  three,  based  on 
price  quotes  fit)m  con  imercial 
transporters,  over  orif  inal  estimates. 

(3)  Cost  to  Dispose  if  Subtitle  C 
Waste.  Based  on  price  quotes  ft"om 
commercial  hazardou  s  waste  disposal 
facilities,  EPA  increased  the  upper 
bound  estimates  of  th  ;  Subtitle  C 
disposal  costs  by  a  fac  lor  of  four  over 
original  estimates. 

(4)  Cost  of  Employe  ?  Training.  To 
reflect  uncertainty  ovi  sr  whether  a 
professional  trainer  would  be  required 
and  over  how  many  e  nployees  would 
need  to  be  trained,  EF  A  increased  and 
decreased  the  cost  of  i  (mployee  training 
required  by  50  percent. 

The  costs  associated  with  the  high- 
end  scenario  were  estimated  using  the 
upper  bound  estimate  s  for  each  cost 
element  included  in  t  le  sensitivity 
analysis.  The  costs  associated  with  the 
low-end  scenario  com  bined  the  lower 
bound  estimates  for  e.  ich  cost  element. 
The  results  from  thes<  two  analyses 
suggest  that  the  range  of  total  annual 
savings  from  the  proposed  condition 
exclusion  for  spent  la  nps  could  be  $65 
million  to  $289  millicn,  and  the  range 
of  total  annual  saving!  from  the 
proposed  Universal  W  aste  RCRA 
requirements  for  gene  rators  of  spent 
lamps  could  be  $15  m  illion  to  $39 
million.  The  range  in  :ost  savings  is 
mainly  the  result  of  u  icertainty  over 
Subtitle  C  transportat:  on  and  disposal 
costs  for  lamps.  Although  EPA  has 
received  price  quotes  "or  management  of 
lamps  as  Subtitle  C  w  iste  that  are 
considerably  higher  tlian  the  average 
cost  of  managing  haza  rdous  waste  in 
Subtitle  C  landfills,  it  is  not  appropriate 
to  directly  compare  pi  ice  quotes  to 
engineering  costs  beciuse  the  price 
quotes  reflect  a  consti  ained  market 
place  which  tends  to  nflate  prices  well 
above  costs.  However  a  three-fold 
difference  between  th  !  price  quotes  for 
spent  lamps  and  stan(  ard  Subtitle  C 
management  cost  maj  also  be  due  to 
other  factors  beyond  t  le  inOated  prices 
of  the  constrained  ma  ket,  including  the 
low  density  of  lamps  i.e.  a  ton  of  lamps 
has  a  greater  volume  t  ian  a  ton  of 
hazardous  waste  slud  5e),  or  difficulty  in 
handling  lamps.  EPA  requests  comment 
on  the  true  costs,  as  v^ell  as  the 
reasoning  behind  the*  e  costs,  of 


managing  spent  lamps  as  Subtitle  C 
waste. 

B.  Proposed  Rule  Impacts 

1.  Impacts  on  Generators  of  Mercury- 
Containing  Waste  Lamps 

As  indicated  above,  option  1,  the 
exclusion,  is  estimated  to  result  in 
average  annual  savings  per  small  and 
large  quantity  spent  lamp  generator 
ranging  from  $2,000  to  $2,250.  Option  2. 
special  collection,  is  estimated  to  result 
in  an  average  annual  per  generator 
savings  of  approximately  $300. 

2.  Secondary  Effects 

While  total  incremental  savings  from 
the  proposed  exclusion  (option  1)  and 
from  the  proposed  special  collection 
system  (option  2)  over  a  Subtitle  C 
management  approach  appear  to  be 
high,  the  Agency  does  not  expect 
significant  immediate  shifts  in  demand 
or  price  for  the  lamps  or  for  products 
manufactured  or  sold  by  firms  which 
consume  these  lamps  due  to  the 
proposed  options.  Because  the  impacts 
to  lamp  generators  are  positive  (i.e.  net 
savings),  the  Agency  does  not  expect  the 
rule  to  result  in  adverse  impacts  to 
businesses,  or  to  affect  employment  or 
international  trade  to  any  appreciable 
degree. 

EPA  believes  that,  with  the  exception 
of  lamps  generated  in  States  with 
existing  lamp  disposal  requirements, 
most  small  and  large  quantity  generators 
of  mercury  containing  lamps  will 
choose  to  dispose  of  their  waste  lamps 
in  municipal  solid  waste  landfills  under 
option  1,  the  proposed  exclusion  from 
Subtitle  C.  This  is  because  Subtitle  D 
disposal  is  significantly  less  expensive 
per  bulb  than  recycling  or  Subtitle  C 
disposal.*  Subsequently,  most  waste 
lamps  currently  being  handled 
according  to  Subtitle  C  standards  by 
permitted  hazardous  waste  haulers, 
disposal  sites  and  spent  lamp 
processing  facilities,  would  be  handled 
by  Subtitle  D  haulers  and  disposal 
facilities.  Thus  Subtitle  C  waste  haulers, 
disposal  and  spent  lamp  processing 
facilities  would  be  affected  negatively 
while  Subtitle  D  haulers  and  disposal 
facilities  would  be  affected  positively 
under  option  1. 

The  exclusion,  option  1,  may  also 
have  an  impact  upon  mercury- 
containing  lamp  processors.  The  Agency 
estimates  that  there  are  currently  15 
facilities  which  process  spent  mercury- 
containing  lamps.  Two  of  these  facilities 
recover  spent  mercury  through  retorting; 


the  remaining  13  facilities  separate  the 
glass  and  aluminum  ends,  and  send  the 
mercury-containing  phosphor  powder  to 
the  two  facilities  that  retort.  Ten  of  the 
15  lamp  processing  facilities  are  located 
in  the  three  States  where  spent  lamp 
management  regulations  exist.  Although 
most  recovery  facilities  are  located  in 
States  with  stringent  State  lamp 
disposal  requirements,  and  would  most  ' 
likely  will  not  be  affected  by  today's 
proposed  exclusion,  a  certain 
percentage  of  the  sf)ent  lamps  currently 
recovered  at  these  facilities  are 
generated  in  States  with  no  specific 
lamp  disposal  requirements.  EPA 
believes  that  a  portion  of  mercury- 
containing  lamps  would  no  longer  be 
sent  for  recovery  under  the  proposed 
exclusion  (option  1)  since  disposal  in 
municipal  landfills  would  be 
significantly  less  expensive.'  Assuming 
that  lamps  generated  outside  of  these 
States  will  not  be  sent  for  recovery,  it  is 
possible  that  17  percent,  or  16  million 
lamps,  may  be  diverted.  Using  a  lamp/ 
revenue  ratio  for  recovery  facilities  of 
$.44,  total  impact  to  the  industry  could 
be  approximately  $7  million  dollars'"  in 
lost  revenues  ($469,000  per  facility). 
Future  recycling  efforts  may  also  be 
impacted  since  many  of  these  facilities 
may  retract  plans  for  expansion  in 
States  which  currently  have  no  specific 
lamp  disposal  requirements. 

Under  option  2,  the  proposed  special 
collection  system,  small  and  large 
quantity  generators  would  not  be 
allowed  to  choose  to  dispose  of 
hazardous  waste  lamps  in  a  municipal 
solid  waste  landfill.  Thus  the  above 
impacts  on  Subtitle  C  waste  haulers, 
disposal  and  spent  lamp  processing 
facilities  would  not  be  observed  under 
the  second  option. 
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IX.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR#  1699.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.  (2136):  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

The  public  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4.7  hours  per 
response  annually,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  required  data,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2236. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.,  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

X.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  "small  entities"  throughout  the 
regulatory  process.  Section  603  of  the 
RFA  requires  an  initial  screening 
analysis  to  be  performed  to  determine 
whether  small  entities  will  be  affected 
by  the  regulation.  If  affected  small 
entities  are  identified,  regulatory 
alternatives  must  be  considered  to 
mitigate  the  potential  impacts.  Small 
entities  as  described  in  the  Act  are  only 
those  "businesses,  organizations  and 
governmental  jurisdictions  subject  to 
regulation." 

The  only  entities  directly  subject  to 
today's  proposed  rule  are  small  and 
large  quantity  generators  of  spent 
mercury  containing  lamps 
(conditionally  exempt  small  quantity 


generators  are  not  directly  subject  to 
today's  proposed  rule).  In  order  to  meet 
the  definition  of  a  regulated  entity 
under  today's  rule,  a  generator  must 
produce  over  100  kg  of  spent  lamps  (350 
four  foot  fluorescent  lamps)  in  a  given 
month.  It  is  conceivable  that  some  of 
these  generators  would  meet  the 
definition  of  "small  business"  as 
defined  by  the  Regulatory  Flexibility 
Act  (i.e.  mid-sized  firms  that  group 
relamp  and  generate  in  excess  of  346 
spent  fluorescent  lamps  in  a  given 
month):  however  the  Agency  does  not 
have  an  estimate  of  the  number  of  such 
"small  entities."  However,  both  of  the 
proposed  options  are  expected  to  result 
in  net  savings  to  the  regulated  entities. 
Option  1,  excluding  mercury  containing 
lamps  firom  Subtitle  C  management 
standards,  is  estimated  to  result  in  per 
generator  savings  of  between  S2.000  and 
$2,250  annually.  Option  2.  managing 
spent  lamps  under  a  special  collection 
system  is  estimated  to  result  in  an 
average  annual  per  generator  savings  of 
approximately  $300.  Thus,  since 
generator  impacts  are  positive  for  both 
options.  EPA  has  determined  that  small 
regulated  entities  will  not  be  adversely 
impacted,  and  thus,  no  "mitigating" 
options  are  being  analyzed  in  this 
section.  Hence,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b),  "the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities." 

Dated:  |uly  13.  1994. 
Carol  M.  Browner. 
Administrator. 

List  of  Subjects 

40  CFR  Part  260 

Environmental  protection, 
Administrative  practice  and  prot^edure. 
Confidential  business  information. 
Hazardous  waste. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  amd  disposal. 

40  CFR  Part  273 

Environmental  protection,  Hazardous 
materials.  Packaging  and  containers. 

.    For  the  reasons  set  out  in  the 
preamble.  40  CFR  parts  260  and  261. 
and  40  CFR  part  273  as  proposed  in  the 
Federal  Register  on  February  11.  1993 
at  58  FR  8102.  are  proposed  to  be 
amended  as  follows: 
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PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSFEM:  GENERAL 

1.  The  authority  ci  ation  for  part  260 
continues  to  read  as  bllows: 

Authority:  42  V.SXl  >905.  6912(a).  6921- 


6927,6930,6934.6935, 
and  6974. 


6937. 6938,  6939. 


Subpart  B — Definitions 

2.  Section  260.10 
adding  in  alphabeti 
definitions  for 


i> 


cal 


amended  by 
order  the 
electee  lamp"  and 
lamp"  to  read  as 


"mercury-contammg 
follows: 

§260.10    Definitions. 


Electric  lamp  meai  is  the  bulb  or  tube 
portion  of  a  lighting  pevice  specifically 
designed  to  produce  radiant  energy, 
most  often  in  the  ultteviolet  (UV), 
visible,  and  infra-redjlIR)  regions  of  the 
electromagnetic  specirum.  Examples  of 
common  electric  lamps  include,  but  is 
not  limited  to,  incandescent, 
fluorescent,  high  int«  nsity  discharge, 
and  neon  lamps. 


(h 


Mercury-containing 
electric  lamp  in  whi 
purposely  introduce( 
manufacturer  for 
lamp. 


lamp  is  an 
mercury  is 
by  the 
the  [operation  of  the 


Option  1 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZAR  >OUS  WASTE 


3.  The  authority  ci 
continues  to  read  as 


Authority:  42  U.S.C 
6922,  and  6938. 


4.  In  §261.4, 
added  to  read  as  follows: 

§261.4    Exclusions. 


(b)  •   •  • 

(16)  Spent  mercur  -containing  lamps 
which  are  disposed  i  i  municipal  solid 
waste  landfills  in  States  or  Indian  Tribes 
with  an  EPA  approv(  d  State  or  Tribal 
municipal  solid  wasle  landfill  program 
or  managed  in  merct  ry  reclamation 
facilities  that  are  pernitted,  licensed  or 
registered  by  a  State  )r  Tribe.  To  qualify 
for  this  exclusion,  a  ( lenerator  must 
maintain  in  its  opera  :ing  records  for 
three  years  from  the  gate  of  shipment  a 
certification  for  eachj shipment  of 
mercury-containing  amps  that  is  signed 
by  the  generator  or  it  >  authorized 
representative  and  tl^at  states  the 
following: 


ation  for  part  261 
bllows: 


i905.  6912(a).  6921, 
paragraph  (b)(16)  is 


I  certify,  under  penal  y 
Idatej.  I  consigned  (aniQun 


of  law,  that  on 
U  of  mercury- 


containing  lamps  to  [name  and  address  of 
transporter)  for  (disposal)  (recycling)  at 
(name  and  address  of  disposal  or  recycling 
facility).  I  am  aware  that  there  are  significant 
penalties  for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations. 

Option  2 

PART  273— STANDARDS  FOR 
SPECIAL  COLLECTION  SYSTEM 
WASTES 

5.  The  authority  citatioTi  for  part  273 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6922, 6923, 6924. 
6925, 6930.  and  6937. 

6.  In  §  273.3.  deHnitions  for  "electric 
lamp"  and  "mercury-containing  lamp" 
are  added  in  alphabetical  order  to  read 
as  follows; 

§273.3    Definitions. 

***** 

Electric  lamp  means  the  bulb  or  tube 
portion  of  a  lighting  device  specifically 
designed  to  produce  radiant  energy, 
most  often  in  the  ultraviolent  (UV), 
visible,  and  inhra-red  (IR)  regions  of  the 
electromagnetic  spectrum.  Examples  of 
common  electric  lamps  include,  but  are 
not  limited  to,  incandescent, 
fluorescent,  high  intensity  discharge, 
and  neon  lamps. 

Mercury-containing  lamp  is  an 
electric  lamp  in  which  mercury  are 
purposely  introduced  by  the 
manufacturer  for  the  operation  of  the 
lamp. 
***** 

7-B.  Subpart  D  is  added  to  Part  273 
to  read  as  follows: 

Subpart  D — Lantps  That  Are  Hazardous 
Wastes 

Sec. 

273.30  Applicability. 

273.31  Generator  requirements. 

273.32  Transporter  requirements. 

273.33  Consolidation  point  requirements. 

273.34  Destination  facility  requirements. 

273.35  Export  requirements. 
273.36-273.39    [Reserved). 

Subpart  D — Lamps  That  Are 
Hazardous  Wastes 

§273.30    Applicability. 

(a)  Covered  wastes.  (1)  This  subpart 
sets  forth  standards  for  managing  lamps 
that  are  hazardous  wastes. 

(2)  Lamps  that  are  hazardous  wastes 
and  that  are  not  managed  in  compiiance 
with  the  requirements  of  this  Part  must 
be  managed  under  the  hazardous  waste 
regulations  in  40  CFR  parts  260  through 
272  of  this  chapter. 

(b)  Household  and  conditionally 
exempt  small  quantity  generator  waste 


lamps.  (1)  Persons  managing  the  wastes 
listed  below  may,  at  their  option, 
manage  them  under  the  requirements  of 
this  subpart  without  changing  the 
wastes'  exempt  status: 

(i)  Household  hazardous  waste  lamps 
that  are  exempt  under  40  CFR 
261.4(b)(1);  andVor 

(ii)  Conditionally  exempt  small 
quantity  generator  hazardous  waste 
lamps  that  are  exempt  under  40  CFR 
261.5. 

(2)  Persons  who  commingle 
househo)d  hazardous  waste  lamps  and/ 
or  conditionally  exempt  small  quantity 
generator  hazardous  waste  lamps 
together  with  hazardous  waste  lamps 
regulated  under  this  subpart  must 
manage  the  commingled  lamp>s  under 
the  requirements  of  this  subpart. 

§  273.31    Generator  requirements. 

(a)  Generation  of  hazardous  waste 
/a/nps.  (1)  The  date  a  used  lamp 
becomes  a  waste  is  the  date  the 
generator  permanently  removes  it  from 
its  fixture. 

(2)  The  date  an  unused  lamp  becomes 
a  waste  is  the  date  the  generator  decides 
to  throw  it  away. 

(3)  A  waste  )amp  is  a  hazardous  waste 
if  it  exhibits  one  or  more  of  the 
characteristics  identified  in  40  CFR  part 
261.  subpart  C. 

(b)  Condition  of  hazardous  waste 
lamps.  A  generator  of  hazardous  waste 
)amps  must  at  all  times: 

(1)  Contain  unbroken  lamps  in 
packaging  that  will  minimize  breakage 
during  normal  handling  conditions;  and 

(2)  Contain  broken  lamps  in 
packaging  that  will  minimize  releases  of 
lamp  fragments  and  residues. 

(c)  Storage.  (1)  A  generator  may  store 
a  hazardous  waste  )amp  for  no  )onger 
than  one  year  from  the  date  the  lamp 
became  a  waste. 

(2)  A  generator  who  stores  hazardous 
waste  )amps  must  be  able  to 
demonstrate  that  lamps  are  not  stored 
for  more  than  one  year  from  the  date 
they  became  a  waste.  A  generator  may 
make  this  demonstration  by: 

(i)  Placing  the  lamps  in  a  container 
and  marking  or  labeling  the  container 
with  the  earliest  date  that  any  lamp  in 
the  container  became  a  waste; 

(ii)  Marking  or  labeling  an  individual 
lamp  with  the  date  that  it  became  a 
waste; 

(iii)  Maintaining  an  inventory  system 
that  identifies  the  date  each  lamp  in 
storage  became  a  waste; 

(iv)  Maintaining  an  inventory  system 
that  identifies  the  earliest  date  that  any 
lamp  in  a  group  of  lamps  became  a 
waste;  or 

(v)  P)acing  the  lamps  in  a  specific 
storage  area  and  identifying  the  earliest  • 
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date  that  any  lamp  in  the  storage  area 
became  a  waste. 

(d)  Notification.  (1)  A  generator  who 
stores  more  than  35,000  hazardous 
waste  lamps  at  any  time  must  have, 
before  exceeding  the  35,000  lamp 
quantity  limit,  sent  written  notification 
of  hazardous  waste  lamp  storage  to  the 
Regional  Administrator  and  received  an 
EPA  Identification  Number. 

(2)  This  notification  must  inc)ude: 

(i)  The  generator's  name  and  mading 
address; 

(ii)  The  name  and  business  telephone 
number  of  the  person  at  the  generator's 
site  who  should  be  contacted  regarding 
the  lamp  storage  activity; 

(iii)  The  address  or  physical  location 
of  the  lamp  storage  activity; 

(iv)  A  statement  indicating  that  the 
generator  stores  more  than  35,000 
hazardous  waste  lamps. 

(e)  Prohibitions.  A  generator  of 
hazardous  waste  lamps  is: 

(1)  Prohibited  from  diluting  or 
disposing  of  them; 

(2)  Prohibited  fh)m  treating  them, 
except  by  responding  to  releases  as 
provided  in  paragraph  (f)(2)  of  this 
section;  and 

(3)  Prohibited  from  sending  or  taking 
the  hazardous  waste  lamps  to  a  place 
other  than  a  consolidation  point, 
destination  facility,  or  foreign 
destination. 

(f)  Lamp  management.  (1)  A  generator 
must  at  all  times  manage  hazardous 
waste  lamps  in  a  way  that  minimizes 
lamp  breakage. 

(2)(i)  A  generator  must  immediately 
contain  all  releases  of  residues  from 
hazardous  waste  lamps. 

(ii)  A  generator  must  determine 
whether  any  materia)s  resulting  from 
the  release  are  hazardous  wastes,  and  if 
so,  the  generator  must  manage  them  in 
accordance  \yith  all  applicable 
requirements  of  40  CFR  parts  260 
through  272. 

(3)  A  generator  must  ensure  that  all 
employees  are  thoroughly  familiar  with 
proper  waste  handling  and  emergency 
procedures,  relative  to  their 
responsibilities  during  normal  facility 
operations  and  emergencies. 

§273.32    Transporter  requirements. 

(a)  Shipments  from  a  generator  to  a 
consolidation  point,  from  a  generator  to 
a  destination  facility,  or  from  one 
consolidation  point  to  another 
consolidation  point. 

(l)(ii  A  transporter  must  at  all  times 
contain  unbroken  lamps  in  packaging 
that  will  minimize  breakage  during 
normal  handling  and  transport 
conditions;  and 

(ii)  A  transporter  must  at  all  times 
contain  broken  lamps  in  packaging  that 


will  minimize  releases  of  lamp 
fragments  and  residues. 

(2)  A  transporter  of  hazardous  waste 
lamps  may  only  store  them  at  a  transfer 
facility  for  ten  days  or  less. 

(3)  A  transporter  of  hazardous  waste 
)amps  is  prohibited  from: 

(i)  Diluting  or  disposing  of  them; 

(ii)  Treating  them,  except  by 
responding  to  releases  as  provided  in 
paragraph  (a)(4)  of  this  section;  and 

(iii)  Transporting  them  to  a  p)ace 
other  than  a  consolidation  point, 
destination  facility,  or  foreign 
destination. 

(4)(i)  A  transporter  must  at  all  times 
manage  hazardous  waste  lamps  in  a  way 
that  minimizes  lamp  breakage. 

(ii)  A  transporter  must  immediately 
contain  all  releases  of  residues  from 
hazardous  waste  lamps. 

(iii)  A  transporter  must  determine 
whether  any  materials  resulting  ftt)m 
the  release  are  hazardous  wastes,  and  if 
So,  the  transporter  must  manage  them  in 
accordance  with  all  applicable 
requirements  of  40  CFR  parts  260 
through  272. 

(b)  Shipments  from  a  consolidation 
point  to  a  destination  facility.  A 
transporter  who  transports  shipments 
from  a  consolidation  point  to  a 
destination  facility  must  comply  with 
40  CFR  part  263. 

§273.33    Consolidation  point 
requirements. 

(a)  Condition  of  lamps.  The  owner  or 
operator  of  a  consolidation  point 
managing  hazardous  waste  lamps  must 
at  all  times: 

(1)  Contain  unbroken  lamps  in 
packaging  that  will  minimize  breakage 
during  normal  handling  conditions;  and 

(2)  Contain  broken  lamps  in 
packaging  that  will  minimize  releases  of 
lamp  fragments  and  residues. 

(b)  Storage.  (1)  The  owner  or  operator 
of  a  consolidation  point  may  store  a 
hazardous  waste  lamp  for  no  longer 
than  one  year  from  the  date  that  the 
owner  or  operator  receives  it. 

(2)  The  owner  or  operator  of  a 
consolidation  point  who  stores 
hazardous  waste  lamps  must  be  able  to 
demonstrate  that  lamps  are  not  stored 
for  more  than  one  year  from  the  date 
they  were  received.  The  owner  or 
operator  may  make  this  demonstration 
by: 

(i)  Placing  the  laftips  in  a  container 
and  marking  or  labeHng  the  container 
with  the  earliest  date  that  any  lamp  in 
the  container  was  received; 

(ii)  Marking  or  labeling  an  individual 
lamp  with  the  date  that  it  was  received; 

(iii)  Maintaining  an  inventory  system 
that  identifies  the  date  each  lamp  in 
storage  was  received; 


(iv)  Maintaining  an  inventory  system 
that  identifies  the  earliest  date  that  any 
lamp  in  a  group  of  lamps  was  received; 
or 

(v)  Placing  the  )amps  in  a  specific 
storage  area  and  identifying  the  earliest 
date  that  any  lamp  in  the  storage  area 
was  received. 

(c)  Prohibitions.  The  owner  or 
operator  of  a  consoJidation  point 
managing  hazardous  waste  lamps  is: 

(1)  Prohibited  from  diluting  or 
disposing  of  them; 

(2)  Prohibited  from  treating  them, 
except  by  responding  to  releases  as 
provided  in  paragraph  (d)(2)  of  this 
section;  and 

(3)  Prohibited  from  sending  or  taking 
them  any  place  other  than  a 
consolidation  point,  destination  facility, 
or  foreign  destination. 

(d)  Lamp  Management.  (1)  The  owner 
or  ofierator  of  a  consolidation  point 
must  at  all  times  manage  hazardous 
waste  lamps  in  a  way  that  minimizes 
lamp  breakage. 

(2)(i)  The  owmer  or  operator  of  the 
consolidation  point  must  immediately 
contain  all  releases  of  residues  from 
hazardous  waste  lamps. 

(ii)  The  consolidation  point  owner/ 
operator  must  determine  whether  any 
materials  resulting  from  the  release  are 
hazardous  wastes,  and  if  so,  the  owner/ 
operator  must  manage  them  in 
accordance  with  all  applicable 
requirements  of  40  CFR  parts  260 
through  272. 

(3)  The  consolidation  point  owner  or 
operator  must  ensure  that  all  employees 
are  thoroughly  familiar  with  proper 
waste  handling  and  emergency 
procedures,  relative  to  their 
responsibilities  during  normal  facility 
operations  and  emergencies. 

(e)  Notification.  (l)(i)  A  consolidation 
point  ovmer  or  operator  who  stores 
more  than  35,000  hazardous  waste 
lamps  at  any  time  must  have,  before 
exceeding  the  35.000  lamp  quantity 
limit,  sent  written  notification  of 
hazardous  waste  lamp  storage  to  the 
Regional  Administrator  and  received  an 
EPA  Identification  Number, 
(ii)  This  notification  must  include: 

(A)  The  owner's  or  operator's  name 
and  mailing  address; 

(B)  The  name  and  business  telephone 
number  of  the  person  who  should  be 
contacted  regarding  the  lamp  storage 
activity; 

(C)  The  address  or  physical  location 
of  the  lamp  storage  activity; 

(D)  A  statement  indicating  that  the 
owner  or  operator  stores  more  than 
35,000  hazardous  waste  lamps. 

(2)(i)  A  consolidation  point  owner  or 
operator  who  sends  a  shipment  of 
hazardous  waste  lamps  directly  from  the 
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consolidation  point  t  a  a  destination 
facility,  who  is  not  required  to  notify 
under  parpgraph  (e)(  )  of  this  section, 
must  havb,  before  initiating  the 
shipment,  sent  writtt  n  notiOcation  of 
hazardous  waste  lam  i  shipments  to  a 
destination  facility  tc  the  Regional 
Administrator  and  re;;eived  an  EPA 
Identification  Numb<  r. 
(ii)  This  notificatic  a  must  include: 

(A)  The  owner's  or  operator's  name 
and  mailing  address; 

(B)  A  statement  th;  t  the  owner  or 
operator  intends  to  si  lip  hazardous 
waste  lamps  to  a  desi  ination  facility; 

(C)  The  name  and  lusiness  telephone 
.number  of  the  persor  who  should  be 
contacted  regarding  t  le  lamp  storage 
activity;  and 

(D)  The  address  or  }hysical  location 
of  the  lamp  storage  a(  tivity. 

(f)  Uniform  Hazarc  ous  Waste 
Manifests.  The  ownei  or  operate 
consolidation  point  v  rho  sends  a 
shipment  of  hazardous  waste  lamps 
directly  to  a  destinati  an  facility  must 
comply  w   h  subpart  B  of  part  262  and 
§§  262.30  through  26  1.33.  262.40(a). 
262.40(d),  and  262.42  of  this  chapter 
when  initiating  a  shipment. 


§273.34    Destination 

(a)  Owners  or  oper^t 
facilities  that  recycle 
dispose  of  hazardous 
comply  with  all  appl^ble 
of  parts  264. 265,  266, 
of  this  chapter,  and 


facility  requirements, 
ors  of  destination 
treat,  store,  or 
waste  lamps  must 
requirements 
268.  270,  and  124 
notification 


tie 


or  operator  of  a 


requirement  under  section  3010  of 
RCRA. 

(b)  Owners  and  operators  of 
destination  facilities  that  recycle 
hazardous  waste  lamps  without  storing 
them  before  they  are  recycled  must 
comply  with  40  CFR  261.6(c)(2). 

§  273.35    Export  requirements. 

(a)  A  generator  who  sends  hazardous 
waste  lamps  to  a  foreign  destination, 
without  first  sending  them  to  a 
consolidation  point  or  destination 
facility,  must: 

(1)  Comply  with  the  requirements 
applicable  to  a  primary  exporter  in  40 
CFR  262.53,  262.56(a)(1)  through  (4), 
(6),  and  (b)  and  262.57; 

(2)  Export  such  materials  only  upon 
consent  of  the  receiving  country  and  in 
conformance  with  the  EPA 
Acknowledgement  of  Consent  as 
defined  in  subpart  E  of  part  262  of  this 
chapter;  and 

(3)  Provide  a  copy  of  the  EPA 
Acknowledgement  of  Consent  for  the 
shipment  to  the  transporter  transporting 
the  shipment  for  export. 

(b)  A  transporter  transporting  a 
shipment  of  hazardous  waste  lamps  to 
a  foreign  destination  may  not  accept  a 
shipment  if  the  transporter  knows  the 
shipment  does  not  conform  to  the  EPA 
Acknowledgment  of  Consent.  In 
addition  the  transporter  must  ensure 
that: 


(1)  A  copy  of  the  EPA 
Acknowledgment  of  Consent 
accompanies  the  shipment;  and 

(2)  The  shipment  is  delivered  to  the 
facility  designated  by  the  person 
initiating  the  shipment. 

(c)  An  owner  or  operator  of  a 
consolidation  point  who  sends 
hazardous  waste  lamps  to  a  foreign 
destination,  without  first  sending  them 
to  another  consolidation  point  or 
destination  facility,  must: 

(1)  Comply  with  the  requirements 
applicable  to  a  primary  exporter  in  40 
CFR  262.53,  262.56(a)  (1)  through  (4). 
(6).  and  (b)  and  262.57; 

(2)  Export  such  materials  only  upon 
consent  of  the  receiving  country  and  in 
conformance  with  the  EPA 
Acknowledgement  of  Consent  as 
defined  in  subpart  E  of  part  262  of  this 
chapter;  and 

(3)  Provide  a  copy  of  the  EPA 
Acknowledgement  of  Consent  for  the 
shipment  to  the  transporter  transporting 
the  shipment  for  export. 

(d)  A  destination  facility  sending 
hazardous  waste  lamps  to  a  foreign 
destination  must  also  comply  with  the 
generator  requirements  of  part  262  of 
this  chapter,  and  with  40  CFR  264.71(c) 
or  265.71(c)  pertaining  to  initiating  the 
manifest. 

§§273.36-273.39    [Reserved] 
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FEDERAL  EMERGEN  SY 
MANAGEMENT  AGENCY 

44  CFR  Part  354 
RIN3067-AC10 


Fee  for  Services  To 
Offsite  Radiological 
Preparedness  Prograhn 


SjpportFEMA's 
E  mergency 


AGENCY:  Federal  Emer^i 
Management  Agency 
action:  Proposed  rule 


ency 
(tTMA). 


SUMMARY:  Under  its  aj  propriation  for 
fiscal  year  (FY)  1993^1  >ub.  L.  102-389), 
FEMA  was  authorized  to  assess  and 
collect  fees  from  Nucli  lar  Regulatory 
Commission  (NRC)  lie  snsees  to  recover 
approximately,  but  no  less  than,  100 
per  centum  of  the  amo  ants  anticipated 
by  FEMA  to  be  obligat  ;d  for  its 
Radiological  Emergen<  y  Preparedness 
(REP)  program.  This  a;  tpropriations  act 
further  provided  for  th  e  Director  of 
FEMA  to  promulgate,  hrough 
rulemaking,  a  schedul  s  of  fees 
applicable  to  persons  <  ubject  to  FEMA's 
radiological  emergenc; '  preparedness 
regulations.  Public  La*  102-389 
provided  the  authority  for  these  user 
fees  to  be  assessed  anc  collected  for 
fiscal  year  1993  servia  is  only.  FEMA's 
appropriation  for  FY  1 394  (Pub.  L.  103- 
124)  continued  the  us(  r  fee  provisions 
of  Public  Law  102-38J .  and  FEMA 
anticipates  that  the  Co  igress  will 
provide  such  authorit)  again  in  FEMA's 
appropriation  for  FY  1  )95.  If  such 
authority  is  provided,  TMA  proposes 
to  revise  its  existing  in  lerim  rule  to 
change  for  FV  1995  th«  methodology 
used  to  assess  the  user  fees.  One 
advantage  of  the  proposed  change  in 
methodology  would  b«  the  ability  to 
issue  user  fee  bills  dur  ng  the  first 
quarter  of  the  fiscal  y&  r.  This  proposed 
rule  is  being  publishec  at  this  time  in 
order  to  publish  the  rei  ulting  revised 
rule  in  time  to  meet  th(  f  FY  1995  billing 
schedule,  as  well  as  to  notify  all 
potentially  affected  pai  ties  of  this 
proposed  change  and  t )  invite  and 
request  comments  on  t  le  proposed 
revised  methodology. 
DATES:  Comments  froir  the  public  on 
this  proposed  rule  are  i  incouraged  and 
invited  on  or  before  Se  )tember  12. 1994. 
ADDRESSES:  Written  co  nments  should 
be  addressed  to  the  Ru  es  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Managemei  it  Agency,  room 
840,  500  C  Street,  SW.,  Washington,  DC 
20472;  (fac!>,.nile)  (202  646-4536. 
FOR  FURTHER  INFORMATI  5N  CONTACT: 
Linda  H.  Vasta,  Chief.  Regulatory 
Services  Coordination  Jnit. 
Preparedness.  Training ,  and  Exercises 


Directorate.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-4570. 
SUPPLEMENTARY  INFORMATION:  On  March 
6, 1991,  FEMA  published  in  the  Federal 
Register  (56  FR  9452-9459)  the  final 
rule,  44  CFR  part  353,  that  established 
a  structure  for  assessing  and  collecting 
user  fees  from  NRC  licensees.  Under  44 
CFR  part  353,  REP  services  provided  by 
FEMA  personnel  and  FEMA  contractors 
were  reimbursable  only  if  these  services 
were  site-specific  in  nature  and  directly 
contributed  to  the  fulfillment  of 
emergency  preparedness  requirements 
needed  for  licensing  by  the  NRC  under 
the  Atomic  Energy  Act  of  1954,  as 
amended.  Although  FEMA  is  proposing 
a  new  approach  for  the  assessment  and 
collection  of  fees  from  licensees  for  FY 
1995,  part  353  remains  in  effect  and  will 
apply  in  any  subsequent  fiscal  year  for 
which  FEMA  is  not  authorized  to  collect 
user  fees  for  generic  services. 

Public  Law  102-389,  October  6, 1992. 
106  Stat.  1571-1619,  expanded 
reimbursable  REP  Program  activities  by 
authorizing  FEMA  to  charge  licensees  of 
commercial  nuclear  power  plants  fees  to 
recover  the  full  amount  of  the  funds 
budgeted  for  FEMA's  REP  Program  for 
FY  1993.  On  July  1,  1993,  FEMA 
published  in  the  Federal  Register  (58 
FR  35770-35775)  an  interim  rule,  44 
CFR  part  354,  to  establish  and  set  forth 
the  policies  and  administrative  basis  for 
assessing  and  collecting  these  fees. 
FEMA  reserved  the  option  of  applying, 
reissuing,  or  amending  part  354  for 
other  fiscal  years  provided  that 
appropriate  authority  was  enacted. 
Public  Law  103-124.  September  23, 
1993. 107  Stat.  1297,  directed  FEMA  to 
continue  assessing  and  collecting  fees  to 
recover  the  full  amount  of  the  funds 
budgeted  for  FEMA's  REP  Program  for 
FY  1994.  In  addition,  the 
Administration  has  proposed  assessing 
such  fees  for  subsequent  fiscal  years. 

Using  the  methodology  established  by 
the  interim  rule,  44  CFR  part  354,  the 
final  hourly  user  fee  rate  for  FEMA 
personnel  during  FY  1993  was 
calculated  at  $122.88.  On  December  13, 
1993,  a  notice  to  this  effect  was 
published  in  the  Federal  Register  (58 
FR  65274).  The  notice  also  explained 
that  FEMA  would  not  publish  a  final 
rule  at  that  time,  pending  a 
reconsideration  of  the  methodology 
used  for  FY  1993,  taking  into 
consideration  the  comments  received  on 
interim  rule  44  CFR  part  354.  The 
methodology  established  by  the  interim 
rule  44  CFR  part  354  was  continued  in 
efi^ect  for  FY  1994  as  noticed  in  the 
Federal  Register  (59  FR  26350) 
published  on  May  19, 1994.  Although 


the  revised  interim  rule  would,  if 
authorized  by  FEMA's  FY  1995 
appropriation,  be  restricted  to  FY  1995. 
FEMA  reserves  the  option  of  reissuing 
or  amending  part  354  for  other  fiscal 
years  provided  that  appropriate 
authority  is  enacted. 

Under  this  proposed  revision  of  44 
CFR  part  354.  fees  for  FY  1995  would 
be  assessed  at  a  flat  rate  based  on  fiscal 
year  budgeted  funds  for  REP  Program 
services  performed  by  FEMA  personnel 
and  FEMA  contractors  whether  or  not 
these  services  directly  support  NRC 
licensing  requirements.  Under  Section- 
354.4,  Assessment  of  Fees,  charges  for 
services  would  be  determined  by. 
dividing  the  total  amount  of  funds 
budgeted  for  the  REP  Program,  i.e., 
salaries  and  expenses,  including  travel, 
and  Emergency  Management  Planning 
and  Assistance  (EMPA)  funding,  by  the 
total  number  of  licensed  commercial 
nuclear  power  plant  sites  benefiting 
from  REP  Program  services,  as  defined 
under  §  354.2,  Scope.  The  total  amount 
of  funds  budgeted  for  the  REP  Program 
would  be  recovered  by  dividing  the 
funds  equally  among  the  NRC  licensees 
on  a  per  site  basis;  thus,  all  sites  will  be 
charged  the  same  flat  fee.  Under  this 
methodology,  site-specific  and  generic 
services  would  not  be  distinguished. 

Among  the  comments  in  response  to 
interim  rule  44  CFR  part  354  considered 
by  FEMA  were  those  submitted  by  the 
Nuclear  Man^ement  and  Resources 
Council  (NUMARC),  which  has  now 
become  part  of  the  Nuclear  Energy 
Institute.  In  its  comments,  NUMARC 
recommended  a  methodology  whereby 
the  hourly  rate  for  FEMA  personnel 
would  be  determined  by  dividing  that 
percentage  of  the  total  FEMA  Salaries 
and  Expenses  budget  item  attributable 
to  site-specific  activities  by  the  total 
number  of  site-specific  hours  expended. 
This  hourly  rate  then  would  be  applied 
only  to  site-specific  activities  perfoimed 
by  FEMA  personnel.  Site-specific 
activities  performed  by  contractor 
personnel  would  be  billed  on  an  actual 
cost  basis.  FinalJy,  under  the  proposed 
NUMARC  methodology,  costs  for 
generic  services  provided  by  FEMA 
personnel  and  FEMA  contract  personnel 
would  be  recovered  by  charging  each 
licensee  eoually  for  these  activities. 

The  methodology  recommended  by 
NUMARC  was  considered  by  FEMA,  but 
the  flat  fee  approach  is  being  proposed 
instead  because  a  flat  fee  would:  (1) 
Provide  each  licensee  with  a  bill  early 
in  the  fiscal  year,  thus  facilitating  the 
licensee's  planning  and  budgeting 
process  by  greatly  increasing  the 
predictability  of  the  licensee's  bill;  (2) 
enable  States  and  licensees  to  request 
needed  technical  assistance  without 
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considering  any  cost  implications 
associated  with  site-specific  oriented 
methodologies;  (3)  benefit  the  U.S. 
taxpayer  by  earlier  deposit  of  funds  in 
the  U.S.  Treasury:  and  (4)  reduce  the 
FEMA  resources  required  to  track 
administrative  costs,  thus  making  the 
accounting  and  billing  process  more 
efficient  and  cost-effective  for  the 
Government  and  freeing  up  FEMA 
resources  for  other  REP  program 
activities. 

In  addition  to  the  above 
considerations,  FEMA  used  actual  FY 
1993  billing  data  to  calculate  a  flat  fee 
and  compared  this  with  the  fees  that 
would  have  been  generated  using  the 
methodology  proposed  by  NUMARC. 
Using  FY  1993  data,  the  flat  fee  (for  each 
site)  would  have  been  $149,928.  Under 
the  proposed  NUMARC  methodology, 
the  generic  portion  of  the  bill  alone  for 
each  site  would  have  been  $87,702.  The 
.site-specific  portion,  consisting  of 
exerci.se,  plan  review,  and  other  site- 
specific  activities,  would  be  added  to 
this  amount  for  the  total  bill. 

A  further  comparison  of  the  results  of 
these  calculations  indicated  that,  under 
the  proposed  NUMARC  methodology, 
23  sites  would  have  had  bills  equal  to 
or  higher  than  the  flat  fee,  averaging 
approximately  $90,000  more  than  the 
flat  fee.  Forty-seven  sites  would  have 
had  bills  lower  than  the  flat  fee, 
averaging  approximately  $42,000  less 
than  the  flat  fee.  An  analysis  of  the 
results  using  the  proposed  NUM,\RC 
methodology  also  indicated  that  the  size 
of  a  site's  bill  was,  in  most  instances, 
directly  related  to  the  biennial  exercise 
c;>'cle;  i.e:,  the  bill  was  higher  if  a  site 
had  an  exercise  in  FY  1993,  and  the  bill 
was  lowrer  if  a  site  had  not  had  an 
exercise  in  FY  1993.  Thus,  a  majority  of 
the  bills  below  the  flat  fee  in  FY  1993 
would  be  higher  than  the  flat  fee  in  F^' 
1094.  and  vice  versa.  Over  a  two-year 
period  the  bills  would  average  out  to  an 
amount  reasonably  close  to  the  flat  fee. 

Based  upon  the  results  of  the  above 
ralculations.  FEMA  believes  the  flat  fee 
to  be  fair  and  equitable  because  (1) 
although  under  the  proposed  NUMARC 
methodology,  more  bills  were  below  the 
flat  fee  than  were  above  it.  those  bills 
lower  than  tlie  flat  fee  were,  on  the 
average,  considerably  closer  to  the  flat 
fee  than  were  the  bills  higher  than  the 
flat  fee,  and  (2)  tlie  flat  fee  would 
eliminate  the  extreme  year-to-year 
fluctuation  in  bill  amount  due  to  a  site's 
position  in  the  exercise  cycle,  and,  thus, 
each  site's  bills  would  be  more  equitable 
in  size  over  any  given  biennial  cycle. 

FEMA's  services  primarily  are 
provided  in  support  of  a  Memorandum 
of  Understanding  (MOU)  between  the 
NRC  and  FEMA  published  on 


September  14. 1993 158  FR  47996).  and 
regulations  issued  by  both  FEMA  (44 
CFR  parts  350.  351,  and  352)  and  the 
NRC  (10  CFR  parts  50  and  52). 

Radiological  emergency  response 
plans  and  exercises  are  evaluated  using 
joint  FEMA-4^RC  criteria,  NUREG- 
0654/FEMA-REP-l,  Revision  1  and 
Supplement  1.  When"  State  and  local 
governments  do  not  participate  in  the 
development  of  an  emergency  plan,  the 
licensee  may  submit  a  licensee  offsite 
plan  to  the  NRC  Pursuant  to  the  MOU, 
the  NRC  can  request  that  FEMA  review 
a  licensee  offsite  plan  and  provide  its 
assessments  and  findings  on  the 
adequacy  of  such  plans  and 
preparedness  evaluated  under 
Supplement  1. 

All  funds  collected  under  this 
proposed  rule  would  be  deposited  in  the 
U.S.  Trea.sury  to  offset  funds  budgeted 
for  FEMA's  REP  Program.  In  response  to 
a  FEMA  request  for  a  waiver  from  the 
Department  of  Treasur)''s  cash 
management  provisions  of  the  Treasure- 
Financial  Manual  (TFM),  I-TFM  6- 
8000,  Section  8025.10,  the  Department 
of  the  Treasury  granted  FEMA  a  waiver 
from  the  I-TFM  6-8000,  Section 
8025.10,  requirement  to  bill  within  five 
days  of  service.  A  waiver  was  not 
granted  to  allow  45  days  for  payment  of 
bills  by  licensees.  However,  if  the 
authority  for  the  proposed  revised 
interim  rule  is  enacted,  the  Department 
of  the  Treasury  will  grant  a  one-time 
exemption  to  the  30  day  payment 
requirement  in  order  to  permit  licen.sees 
to  pay  the  FY  1995  bill,  which  would  be 
issued  in  November  1994,  in  Januar>'  of 
1995.  Also,  the  Department  of  the 
Treasury  requested  that  the  user  fee  rule 
provide  for  the  use  of  electronic  billing 
and  payment  mechanisms.  FEMA 
worthed  with  the  Department  of  the 
Treasury  to  effect  these  procedures  and 
now  proWdes  for  pavment  of  bills  by 
electronic  transfers  through  Automated 
Clearing  House  credit  payments.  The 
Department  of  the  Treasury  publication 
I-TFM  6-6000  has  been  recently  revised 
to  require,  under  section  8025.30,  all 
funds  to  be  collected  by  electronic  funds 
transfer  when  such  collection  would  be 
cost-effective,  prat:ticable,  and 
consistent  with  current  statutorj' 
authority. 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this 
proposed  nile  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexilwlity  Act.  5  U.S.C.  601  et  seq.. 
because  the  rule  would  not  apply  to  a 
substantial  number  of  small  entities  as 
defined  by  the  Small  Business  Size 


Standards,  13  CFR  121.601,  Division  E. 
Major  Group  49,  as  amended,  57  FR 
62520,  December  31. 1992,  and  would 
not  be  expected  (1)  to  have  significant 
.secondary  or  iocideotal  effects  on  a 
substantia]  number  of  small  entities,  nor 
(2)  to  create  any  additional  burden  on  a 
substantial  number  of  small  entities. 

National  Environmental  Policy  Act 

The  Director  has  determined  under 
the  National  Environmental  Policy  Act 
of  1969  and  FEMA  Reg\ilation.  44  CFR 
part  10,  Environmental  Considerations, 
that  this  proposed  rule  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  would  not  be  a 
significant  regulatory  action  under 
Executive  Order  12866  of  September  30. 
1993.  Regulatory  Planning  and  Review. 
It  would  not  have  an  annual  effect  on 
the  ecx)nomy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  setUor  of  the  ecx)noniy. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  The  proposed  rule  would 
not  create  a  serious  inconsistent,'  or 
interferenr*  with  an  action  taken  or 
planned  by  another  agency.  It  would  not 
materially  alter  the  impact  of 
entitlements,  grants,  or  loan  programs, 
nor  would  it  raise  novel  legal  or  policy 
issues.  To  the  greatest  extent  po.ssible 
the  proposed  rule  would  adhere  to  tlie 
regulatory  principles  set  forth  in 
Exet:utive  Order  12866.  This  proposed 
rule  has  not  been  reviewed  under  the 
procedures  of  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  would  not  contain 
collection  of  information  requirements 
and  would  not  be  subject  to  the 
Paperwork  Reduction  Act  of  1980.  as 
amended  (44  U.S.C.  3501  et  seq). 

Executive  Order  12612,  Federalism 

A  Federalism  assessment  under  E.O. 
12612  has  been  prepared  and  a  copy  is 
available  for  inspection  and  copying  for 
a  fee  from  the  Rules  Docket  Clerk, 
address  noted  above. 

List  of  Subjects  in  44  CFR  Part  354 

Di.saster  assistance.  Intergovernmental 
relation.s.  Nuclear  powerplants  and 
reactors.  Radiation  protection, 
Techniral  assistance.  Offsite 
radiological  emergency  planning;  and 
preparedness. 
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Accordingly,  44  (  FR 
be  amended  by  revi  >ing 
as  follows: 


chapter  I  would 
part  354  to  read 


PART  354— FEE  FQR  SERVICES  TO 
SUPPORT  FEMA'SjOFFSiTE 
RADIOLOGICAL  EMERGENCY 
PREPAREDNESS  PROGRAM 

OCT*. 

354.1  Purpose. 

354.2  Scope. 

354.3  Definitions. 

354.4  Assessment  oflfees. 

354.5  Description  of  serv 

354.6  Billing  and  pa 'ment 

354.7  Failure  to  pay 
Authority:  Sec.  109, 

Stat.  780;  Sec.  2901.  Pib 

494;  Title .Pub 

E012148.  3CFR,  197 M 
U.S.C  App.  2251  note 
1988Comp.,p.  611.  (y 
inserted  if  enacted) 


s  les 


§354.1    Purpose. 

This  part  establi 
for  FEMA  to  assess 
from  Nuclear  Regul 
(NRC)  licensees  of  oom 
power  plants  to  recover 
percent  of  the  cost 
by  the  Federal  Eme^^ 
Agency  (FEMA)  th 
Emergency  Preparedness 
as  authorized  undeiJT 
Law  104- , 


(Authority  citation 
enacted).  As  stipula 
104-         [Authoritj 
inserted  if  enacted) 
assessment  and  co 
be  fair  and  equitabl« 
the  full  amount  of 
radiological  emergelicy 
preparedness,  respo  ise 
services.  Such  fees 
a  manner  that  refl 
resources  for  classe; 
persons  and  the  ad 
collecting  such  fees 
pursuant  to  this  seclion 
deposited  in  the  ger  e 
Treasury  as  offsettir  g 
Assessment  and  col 
are  only  authorized 
(FY)  1995. 


§354.2    Scope. 

The  regulation  in 
all  persons  or  li 
applied  for  or  have 

(a)  A  license  to  co^istruct 
decommission  a 
power  plant; 

(b)  A  possession 
commercial  nuclear 


(c)  An  early  site 
commercial  nuclear 


ices, 
of  fees. 

Pub.  L.  96-295.  94 
L.  98-369,  98  Stat. 

104- Stat. ; 

Comp.,  p.  412(50 
,EOl2657,  3CFR, 
ufhorify  citation  to  be 


the  methodology 
nd  collect  user  fees 
tory  Commission 
mercial  nuclear 
at  least  100 
services  provided 
iency  Management 
gh  its  Radiological 
(REP)  Program 

itle ,  Public 

Stat. 

be  inserted  if 
ed  by  Public  Law 
citation  to  be 
the  methodology  for 
on  of  fees  shall 
and  shall  reflect 
of  providing 
planning, 
and  associated 
ill  be  assessed  in 
the  use  of  agency 
of  regulated 
inistrative  costs  of 
Fees  received 

shall  be 
ral  fund  of  the 


ll)cti 


c  )StS 


Jec  s 


in 


receipts, 
ection  of  such  fees 
during  fiscal  year 


;his  part  applies  to 
iicens  ses  who  have 

eceived  from  NRC: 

operate  or 
coitimercial  nuclear 


(n 


ly  license  for  a 
power  plant; 

pjrmit  for  a 
power  plant; 


(d)  A  combined  construction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 

(e)  Any  other  NRC  licensee  that  is 
now  or  may  become  subject  to 
requirements  for  offsite  radiological 
emergency  planning  and  preparedness. 

§354.3    Definitions. 

As  used  in  this  part,  the  following 
terms  and  concepts  are  defined: 

(a)  FEMA  means  the  Federal 

..  Emergency  Management  Agency. 

(b)  NRC  means  the  U.  S.  Nuclear 
Regulatory  Commission. 

(c)  Technical  assistance  means 
services  provided  by  FEMA  to  facilitate 
offsite  radiological  emergency  planning 
and  preparedness,  including  but  not 
limited  to,  provision  of  support  for  the 
preparation  of  offsite  radiological 
emergency  response  plans  and 
procedures,  and  provision  of  advice  and 
recommendations  for  specific  aspects  of 
radiological  emergency  planning  and 
preparedness,  such  as  alert  and 
notification  and  emergency  public 
information. 

(d)  Persons  or  Licensee  means  the 
utility  or  organization  that  has  applied 
for  or  has  received  from  the  NRC: 

(1)  A  license  to  operate  or 
decommission  a  commercial  nuclear 
power  plant; 

(2)  A  possession-only  license  for  a 
commercial  nuclear  power  plant; 

(3)  An  early  site  permit  for  a 
commercial  nuclear  power  plant; 

(4)  A  combined  construction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 

(5)  Any  other  NRC  license  that  is  now 
or  may  become  subject  to  requirements 
for  offsite  radiological  emergency 
planning  and  preparedness  activities. 

(e)  RAC  means  Regional  Assistance 
Committee  chaired  by  FEMA  with 
representatives  from  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services, 
Department  of  Energy,  Department  of 
Agriculture,  Department  of 
Transportation,  Department  of 
Commerce,  Department  of  Interior,  and 
other  Federal  departments  and  agencies 
as  appropriate. 

(f)  REP  means  Radiological 
Emergency  Preparedness  as  in  FEMA's 
REP  Program. 

(g)  Fiscal  Year  means  the  Federal 
fiscal  year  commencing  on  the  first  day 
of  October  through  the  thirtieth  day  of 
September. 

(h)  Federal  Radiological  Preparedness 
Coordinating  Committee  IFRPCC)  means 
a  committee  chaired  by  FEMA  with 
representatives  from  the  Nuclear 
Regulatory  Commission,  Environmental 


Protection  Agency,  Department  of 
Health  and  Human  Services, 
Department  of  the  Interior,  Department 
of  Energy,  Department  of 
Transportation,  Department  of 
Agriculture,  Department  of  Commerce, 
Department  of  State.  Department  of 
Veterans  Affairs.  General  Services 
Administration,  National 
Communications  System,  the  National 
Aeronautics  and  Space  Administration 
and  other  Federal  departments  and 
agencies  as  appropriate. 

(i)  Site  means  the  location  at  which 
one  or  more  commercial  nuclear  power 
plants  (reactor  units)  have  been,  or  are 
planned  to  be,  constructed. 

(j)  Site-specific  services  mean  offsite 
radiological  emergency  planning, 
preparedness  and  response  services 
provided  by  FEMA  personnel  and  by 
FEMA  contractors  that  pertain  to  a 
specific  commercial  nuclear  power 
plant  site. 

(k)  Generic  ser\'ices  mean  offsite 
radiological  emergency  planning, 
preparedness,  and  response  services 
provided  by  FEMA  personnel  and  by 
FEMA  contractor  personnel  that  do  not 
pertain  to  a  specific  commercial  nuclear 
power  plant  site. 

(1)  obligate  or  obligation  means  a  legal 
reservation  of  appropriated  funds  for 
expenditure. 

§  354.4    Assessment  of  fees. 

Assessment  of  fees  for  licensees  will 
be  based  on  the  following  methodology 
that  includes,  but  does  not  distinguish 
between,  charges  for  both  site-specific 
and  generic  services  provided  by  FEMA 
personnel  and  FEMA  contractors.  Fees 
will  be  assessed  for  REP  Program 
services  provided  by  FEMA  personnel 
and  by  FEMA  contractors  and  not  for 
those  services  provided  by  other  Federal 
agencies  involved  in  the  FRPCC  or  the 
RACs. 

(a)  Determination  of  charges  for 
services.  Charges  for  services  will  be 
determined  by  dividing  the  total  amount 
of  fiscal  year  funds  budgeted  for  the  REP 
Program,  i.e.,  salaries  and  expenses, 
including  travel,  and  Emergency 
Management  Planning  and  Assistance 
(EMPA)  funding,  by  the  total  number  of 
commercial  nuclear  power  plant  sites, 
as  defined  under  §354.2.  Scope.  The 
total  amount  of  funds  budgeted  for  the 
REP  Program  will  be  recovered  by 
dividing  the  funds  equally  among  the 
NRC  licensees  on  a  per  commercial 
nuclear  power  plant  site  basis;  thus,  all 
sites  would  be  charged  the  same 
amount.  Under  this  methodology,  site 
specific  and  generic  services  will  not  be 
distinguished. 

(b)  Discontinuation  of  Charges.  Upon 
receipt  of  official  written  notification 
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from  the  NRC  that  offsite  radiological 
emergency  planning  and  preparedness 
is  no  longer  required  at  a  particular 
commercial  nuclear  power  plant  site, 
FEMA  will  discontinue  REP  Program 
services  and  will  close  out  the  official 
docket.  Commencing  with  the  next 
Tuscal  year  after  closing  out  the  official 
docket,  user  fees  will  no  longer  be 
assessed  for  that  site. 

§  354.5    Description  of  services. 

REP  Program  ser\'ices  provided  by 
FEMA  and  FEMA  contractors  for  which 
licen.sees  would  be  as,sessed  fees 
include,  but  are  not  limited  to,  the^ 
following: 

(a)  Evaluation  of  State  and  local 
offsite  radiological  emergency  plans  and 
preparedness. 

(b)  Scheduling  of  exercises. 

(c)  Development  of  exercise  objectives 
and  scenarios. 

(d)  Pre-exercise  logistics. 

(e)  Conduct  of  exercises  and 
evaluations. 

(0  Preparing,  reviewing  and  finalizing 
exercise  reports,  notice  and  conduct  of 
public  meetings. 

(g)  Scheduling,  conducting  and 
evaluating  remedial  exercises,  medical 
services  drills,  or  other  exercises  and 
drills  including  participation  in 
meetings  and  the  preparation  and 
review  of  associated  reports. 

(h)  Preparation  of  findings  and 
determinations  on  the  adequacy  or 
approval  of  plans  and  preparedness. 

(i)  Conduct  of  the  formal  44  CFR  part 
.T50  review  process. 

(j)  Providing  technical  assistance  to 
States  and  local  governments. 

(k)  Review  of  licensee  submissions 
pursuant  to  44  CFR  part  352. 

(I)  Review  of  NRC  licensee  offsite  plan 
submissions  under  the  NRC/FEMA 
Memorandum  of  Understanding  on 
Planning  and  Preparedness,  and 
NlJREG-0654/FEMA-REP-l .  Revision 


1,  Supplement  1.  Copies  of  the  NUREG- 
0654  may  be  obtained  from 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20013-7082. 

(m)  Participation  in  NRC  adjudicatory 
proceedings  and  any  other  site-specific 
legal  forums. 

(n)  Alert  and  notification  system 
reviews. 

(o)  Responses  to  petitions  filed  under 
10  CF..  "  206. 

(p)  Disaster-initiated  reviews  and 
evaluations. 

(q)  Congressional ly-initiated  reviews 
and  evaluations. 

(r)  Responses  to  licensee's  challenges 
to  FEMA's  administration  of  the  fee 
program. 

(s)  Response  to  actual  radiological 
emergencies. 

(t)  Development  of  regulations, 
guidance,  planning  standards  and 
policy. 

(u)  Coordination  with  other  Federal 
agencies  to  enhance  the  preparedness  of 
State  and  local  governments  for 
radiological  emergencies. 

(v)  Coordination  of  REP  Program 
issues  with  constituent  organizations 
such  as  the  National  Emergency 
Management  Association,  Conference  of 
Radiation  Control  Program  Directors, 
and  the  Nuclear  Energy  Institute. 

(w)  Implementation  and  coordination 
of  REP  Program  training  with  FEMA's 
Emergency  Management  Institute  (EMI) 
to  assure  effective  development  and 
implementation  of  REP  training  courses 
and  conferences. 

(x)  Participation  of  REP  personnel  as 
lecturers  or  to  perform  other  functions 
at  EMI.  conferences  and  workshops. 

(y)  Services  associated  with  the 
asses.sment  of  fees,  billing,  and 
administration  of  this  part. 

§  354.6    Billing  and  payment  of  fees. 

FEMA  will  forward  bills  to  licensees 
based  on  the  assessment  methodology 


set  forth  in  §  354.4  to  recover  the  full 
amount  of  the  funds  budgeted  by  FEMA 
to  provide  REP  Program  ser\'ices.  The 
assessments  for  each  site  and  licensee, 
as  .<;tated  above,  will  not  distinguish 
between  site-spe<;ific  and  generic 
services  provided  by  FEMA  personnel 
and  FEMA  contractors.  Licensees  with 
multiple  sites  will  receive  consolidated 
bills.  FEMA-will  forward  one  bill  to 
each  licensee  during  the  first  quarter  of 
the  fiscal  year,  with  payment  due  within 
30  days.  There  will  be  a  one-time 
adjustment  to  the  billing  cycle  in  the 
first  quarter  of  FY  1995  to  accommodate 
a  transition  to  the  new  methodology. 
During  this  quarter,  an  adjusted  final 
bill  for  FY  1994  REP  Program  services 
will  be  issued  along  with  the  bill  for  all 
of  FY  1995.  with  a  possible  second  bill 
if  minor  adjustments  are  necessary.  In 
order  to  avoid  having  the  licensees  pay 
two  bills  during  the  same  fiscal  year  (FY 
1994)  for  activities  performed  in  two 
different  fiscal  years.  FEMA,  with  the 
concurrence  of  the  Department  of  the 
Treasury,  will  structure  the  due  date  of 
the.se  two  bills  so  that  the  adjusted  bill 
for  FY  1994  will  be  due  and  payable  by 
the  end  of  December  1994  and  the  full 
bill  for  FY  1995  will  be  due  and  payable 
in  January  of  1995. 

§  354.7    Failure  to  pay. 

In  any  case  where  FEMA  believes  that 
a  licensee  has  failed  to  pay  a  prescribed 
fee  required  under  this  part,  procedures 
will  be  implemented  in  accordance  with 
44  CFR  part  11,  subpart  C,  to  effectuate 
collections  under  the  Debt  Collection 
Act  of  1982  (31  U.S.C.  3711  et  seq.]. 
James  L.  Witt, 
Dirffctor. 
(FK  DfK   94-18146  Filod  7-26-94:  8:45  ami 
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DEPARTMENT  OF  TV  E  INTERIOR 
Fish  and  Wildlife  Seiyice 
50  CFR  Part  36 


RIN  101S-AB46 

Regulations  for  the 
Cabins  on  National  Wildlife 
Alaska 


MJanagement  of 

Refuges  in 


AGENCY:  Fish  and  Wi 

Interior. 

ACTION:  Final  rule. 


I  llife  Service, 


ich 


Ncti 


^  atic 
A:t 


SUMMARY:  This  rule 
and  modifies  existing 
management  of  cabin< 
wildlife  refuges  (refug  ?.s) 
These  regulations  are 
to  comply  with  the 
Refuge  System  Admi 
1966  and  the  Alaslca 
Lands  Conservation 
(ANILCA)  concerning 
administration  of  cab 
refuges.  These  regulat 
revised  to  ensure 
management  of  all 
wildlife  refuges  in  Al^k 
a  technical  amendment 
eliminate  reference  to 
general  provisions  wl; 
removed  earlier. 
EFFECTIVE  DATE:  This 
August  26.  1994. 
ADDRESSES:  U.S.  Fish 
Service,  lOtl  Ea.5t  Tu^or 
Attention:  Daryl  Lons 
Alaska  99503. 


prop  er 
1  cal:  i 


rifies.  updates 
regulations  on  the 
on  national 
in  Alaska, 
lecessary  in  order 
onal  Wildlife 
n(i  strati  on  Act  of 
onal  Interest 
of  1980 
the 

on  Ala.ska 
onsare  being 

and  uniform 
ns  on  national 
a.  In  addition, 
is  made  to 
sections  regarding 
ch  have  been 


FOR  FURTHER  INFORMATION  CONTACT: 
Daryl  Lons  at  the  addr  gss  above; 
Telephone:  (907)  786-P354. 


3;i»>i 


ui 
30  4 


SUPPLEMENTARY  INfORtpATtON; 
Background 

Sections  1303  and  ^15  ( 
(16  U.S.C.  3193  and 
Secretary  of  the  brteri^r 
on  refuges  in  Alaska 
conditions.  Section 
reemphasizes  the 
Secretary  to  prescribe 
as  necessary  to  ensure 
of  uses  with  refuge 

The  original  cabin 
Fish  and  Wildlife 
developed  in  1981  anc 
This  policy  was  the 
printed  in  the  Code 
Regulations  Title  50. 
the  Service,  believing 
existing  cabin  policy 
were  needed,  pubiis 
Management  Policy 
National  Wildlife 
The  purpose  of  the 
provide  uniform  gui 


shed 
fo- 
Refuge 
t  cal in 


rule  is  effective 

tnd  WiMLife 

Road, 
Anchorage. 


of  ANILCA 
allow  the 
to  permit  cabins 
der  certain 
of  ANILCA 
authbrity  of  the 

such  regulations 
the  compatibility 
pul-poses. 
policy  for  the  U.S. 
Senlice  (Service)  was 
revised  in  1984. 
ba  sis  for  regulations 
of  Federal 
1) 


anc 


September  1987, 
■evisions  of  the 
d  regulations 
a  Draft  Cabin 
Cabins  on 
les  in  Alaska. 
f)olicy  is  to 
di^ce  to  both  the 


public  and  refuge'  managers  on  human 
use  and  eecupency  of  cabins  located  on 
refuges  in  Alaska.  The  poliq^  fiut&er 
serves  to  define  under  what  eonditions 
use  and  occupancy  of  a  cabin  may  be 
compatible  with  the  purposes  for  which 
the  refuge  was  established. 

Comments  and  suggestions  on  the 
draft  policy  were  solicited  dWing  a  60- 
day  public  review  period.  The  Service 
made  extensive  revisions  in  response  to 
the  comments.  Because  of  the  immber 
and  nature  of  revisions  mads.,  the 
Service  published  a  revised  draft  of  the 
policy  in  December  1988  to  give  the 
public  another  opportunity  to  conmienr 
before  the  policy  was  made  final. 

The  revised  draft  was  compietety 
reorganized.  It  better  described  the 
objectives  of  the  policy  and  set  forth  the 
guidelines  needed  to  comply  with 
ANILCA  and  the  National  Wildlife 
Refuge  System  AdministratioD  Act  of 
1966.  The  comment  pwiod  fbrthe 
revised  draft  was  also  60  days.  The  final 
cabin  policy  was  issued  in  August, 
1989. 

The  next  step  in  the  process  was  to 
publish  proposed  rules  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process  and  solicit 
public  comment  A  proposed  nite  was 
published  in  the  Federal  ResJsfR  on 
April  25,  1991  (56  FR  19074i.  The 
proposed  rule  had  a  60  day  public 
comment  period  and  public  hearings 
were  held  in  Ancborage  and  Fairttanks, 
Alaska. 

Both  the  proposed  and  the  final  rules 
eonlaia  significMitly  more  guidance 
relating  t&catwn  management  than 
existing  regulations.  However,  only 
minor  changes  are  made  in  pennit 
application  procedures.  The  susting 
requirement  that  individuals  apply  for 
nontransferablet  renewable  five  year 
special  use  permits  is  retained. 
However,  thts  final  rule  requires  two 
additional  items  (date  of  construction  or 
acquisition  of  the  cabin  and  the 
dimensions  of  the  cabin  and  related 
structures)  to  be  submitted  in  the 
application,  hi  addition  to  the  increased 
application  requirements,  the  rule  has 
additional  requirements  of  permittees 
such  as  getting  permission  from  the 
refuge  manager  before  major 
modification  or  rehabilitation  in 
conducted  on  existing  cabins. 

Summary  of  Public  Commene» 

Four  persons  presented  oral 
comments  at  the  public  hearings  and  the 
Service  received  an  additionat  «ght 
letters  providing  written  comments  from 
the  public.  A  number  of  changes  were 
made  in  the  final  rule  from  tlw- proposed 
rule  after  consideration  of  all  public 
comments  received. 


Some  comments  requested  changes 
that  were  not  made,  however,  and  the 
Service  first  addresses  these  comments 
as  noted  below. 

(a)  Exemptions  for  Certain  Types  of 
Facilities 

Comment:  The  regulations  should 
exempt  facilities  such  as  headquarters 
sites,  visitor  centers,  and  state  facilities 
used  to  support  fish  and  wildlife  related 
management. 

Besponse:  It  is  the  Service's  position 
that  cabins  used  by  the  State  for  support 
of  fish  and  wildlife  related  management 
are  administrative  cabins  and  should 
not  be  exempted  from  the  regulations. 
Visitor  centers  and  headquarters  sites  do 
not  need  to  be  exempted  since  they  are 
not  writhin  the  scope  of  the  cabin 
regulations. 

(b)  Access 

Comment:  The  final  cabin  regulations 
should  address  rights  of  access. 

Response:  The  Service  does  not 
believe  it  is  necessary  to  repeat  such 
language  in  the  cabin  regulations  since 
the  intent  of  ANILCA  Section  1110(a) 
regarding  access  is  already  articulated  in 
50  CFR  36.12  and  43  CFR  Part  36. 

(c)  Definition  of  Family  and  Immediate 
Family 

Comment:  The  definition  of  "family" 
should  be  broadened  and  the  definition 
of  "immediate  family"  should  be 
deleted. 

/?e.sponse;  The  definitions,  as 
proposed,  fully  meet  the  intent  of 
ANILCA  Section  1303(c)(1)  regarding 
permit  renewal  for  the  life  of  claimants 
and  immediate  family.  The  definition  of 
"immediate  family"  was  broadened  by 
deleting  "legal"  from  the  term  "legal 
spouse." 

(d)  Public  Use  of  Seasonally  Permitted 
Cabins 

Comment:  The  definition  of  "public 
use  cabin"  should  be  revised  to  allow 
seasonally  permitted  cabins  to  also  be 
used  as  public  use  cabins  during  the 
other  parts  of  the  year. 

Response:  The  Service  does  not  have 
the  authority  to  allow  use  of  "existing" 
cabins  which  are  privately  owned. 
Although  "new"  cabins  are  government 
property,  the  permittees  usually  have  a 
considerable  amount  of  private  property 
in  and  around  the  cabin.  The  Service 
does  not  believe  it  is  reasonable  to  make 
the  permittees'  private  belongings 
accessible  to  the  public  or  require  the 
permittees  to  sea.sonally  remove  all  of 
their  property. 


(e)  Permits  for  New  Cabins  Generally 
Only  for  Subsistence  Purposes 

Comment:  The  language  "In  general, 
new  cabin  permits  will  be  given  only  to 
local  residents  to  pursue  a  legitimate 
subsistence  activity!.]"  should  be 
deleted. 

Response:  This  statement  meets  the 
intent  of  ANILCA  and  the  Service 
believes  it  is  appropriate  to  include  in 
the  regulations. 

(f)  Construction  and  Use  of  Cabins  in 
Wilderness  Areas 

Comment:  The  language  which  only 
allows  new  cabins  to  be  constructed  in 
wilderness  areas  that  are  built 
specifically  for  the  administration  of  the 
area,  for  public  safety,  or  for  trapping 
where  trapping  has  been  a  traditional 
and  customary  use  should  be  deleted. 

Response:  The  language  as  proposed 
meets  the  intent  of  the  Wilderness  Act, 
as  well  as  ANILCA,  and  is  appropriate 
to  include  in  the  regulations. 

(g)  Guests  in  Cabins 

Comment:  There  was  some  objection 
to  the  requirement  that  guests 
occupying  a  cabin  during  the  absence  of 
the  permittee  are  required  to  obtain  a 
letter  of  authorization  from  the 
permittee. 

Response:  Unauthorized  use  and 
vandalism  of  permitted  cabins  has  been 
a  problem  in  the  past.  The  Service 
believes  this  is  a  reasonable  requirement 
to  reduce  the  problem. 

(h)  Recreational  Use 

Comment:  One  commenter 
recommended  revising  the  language 
"No  special  use  permit  will  be  issued 
for  the  construction  of  a  cabin  for 
private  recreational  use  or  for  the 
private  recreational  use  of  an  existing 
cabin"  in  order  to  comply  with  a  recent 
court  case. 

Response:  The  language  as  proposed 
does  comply  with  the  decision  of  the 
court.  The  case  simply  made  it  clear  that 
permittees  and  their  guests  have  the 
right  to  recreate  while  occupying  cabins 
for  which  permits  were  issued  for 
purposes  other  than  recreation. 

(i)  Nontransferable  Permits 

Comment:  It  was  recommended  that 
permits  for  existing  cabins  be 
transferable  to  another  person  at  the 
election  or  death  of  the  original 
permittee. 

Response:  Nontransferability  is  a 
condition  of  all  Service  special  use 
permits,  regardless  of  the  use  being 
authorized.  The  requirement  is 
consistent  with  ANILCA  and  is 
appropriate  to  be  included  in  the 
regulations. 


(j)  Compatibility  Criteria 

Comment:  The  criteria  for 
determining  cabin  compatibility  should 
be  included  in  the  reeulations. 

Response:  Compatibility 
determinations  are  site  specific  and 
relate  directly  to  the  specific  purposes 
for  which  each  refuge  was  established. 
The  16  refuges  established/redesignated 
by  ANILCA  have  different  purposes. 

(k)  Relationship  of  Proposed 
Regulations  With  Policy 

Comment:  The  intent,  clarifications, 
and  directions  in  the  Service's  cabin 
policy  should  be  included  in  the 
regulations  or  be  adopted  by  reference. 

Response:  The  Service's  cabin  policy 
was  widely  distributed  to  the  public  and 
is  available  by  request  to  all  interested 
parties.  Some  of  the  information  in  the 
policy  is  of  a  subjective  nature  which  is 
not  appropriate  for  regulations.  All 
elements  of  the  Service's  cabin  policy 
that  were  determined  to  be  appropriate 
as  regulatory  language  were  included  in 
the  regulations. 

(I)  Environmental  Protection 
Requirements 

Comment:  Language  should  be 
included  that  recognizes  there  are  other 
Federal  and  State  regulations  governing 
environmental  compliance  with 
activities  associated  with  cabins  (e.g.. 
disposal  of  sewage  and  solid  waste, 
drinking  water,  fuel  storage,  etc.). 

Response:  Standard  conditions  of  all 
special  use  permits  issued  by  the 
Service  require  the  permittees  to  follow 
other  applicable  State  and  Federal 
regulations.  Therefore,  the  inclusion  of 
regulatory  language  referencing  other 
applicable  regulations  is  not  necessary. 

(m)  Late  Application  for  Existing  Cabins 

Comment:  The  requirement  that 
claimants  who  fail  to  meet  application 
deadlines  for  "existing"  cabins  (within 
one  year  from  the  date  these  regulations 
are  published)  will  only  be  allowed  to 
apply  for  "new"  cabins,  no  matter  when 
the  cabin  was  built  or  first  used  should 
be  deleted. 

fle.sponse;  The  regulations  provide  a 
one  year  application  period  following 
the  effective  date  of  the  regulations.  The 
Service  believes  that  the  deadline  is 
reasonable  since  regulations  requiring 
the  permits  have  been  in  place  since 
1981  and  considerable  time  and  effort 
has  been  expended  in  notifying  cabin 
occupants. 

(n)  Other  Related  Structures 

Comment:  The  definition  of  "other 
related  structures"  should  be  revised  to 
clarify  that  the  term  only  includes  those 
structures  in  the  vicinity  and  directly 


related  to  the  operation  of  a  cabin.  The 
commenter  also  requested  clarification 
that  temporary  facilities  may  also  occur 
under  other  regulations  unrelated  to  the 
cabin  regulations. 

Response:  The  Service  believes  that 
the  context  of  the  definition  makes  it 
clear  that  the  other  related  structures 
only  include  those  associated  with 
cabins.  A  statement  that  temporary 
facilities  may  be  authorized  under  other 
regulations  is  irrelevant  to  the  cabin 
regulations. 

We  appreciate  these  comments; 
however,  as  noted,  the  Service  did  not 
make  substantive  changes  to  reflect  such 
requests  for  revisions  for  the  reasons 
stated  above. 

The  following  is  a  section  by  section 
analysis  of  all  substantive  changes  that 
the  Service  made  in  the  final  rule. 

Analysis  of  Changes  Made  to  the 
Proposed  Rule 

Section  36.33(a)    Definitions 

A  definition  for  commercial  cabin 
was  included  in  this  section  for 
clarification  purposes.  The  definition  of 
immediate  family  was  revised  in 
response  to  two  public  comments.  The 
definition  of  guest  was  revised  in 
response  to  one  public  comment.  A 
definition  for  the  term  private 
recreational  use  was  included  in  this 
section  in  response  to  one  public 
comment.  The  definition  of  trespass 
cabin  was  deleted,  in  response  to  one 
comment  which  pointed  out  that  the 
term  was  not  used  in  the  regulations 
other  than  as  a  definition. 

Section  36.33(b)-  All  cabins. 

A  clarification  was  made  that  the 
regulations  only  apply  on  public  lands 
within  refuges  and  do  not  apply  to 
temporary  facilities  in  response  to  one 
comment.  Descriptions  of  the  terms 
"adequate  notice"  for  unclaimed  cabins 
and  "administrative  process"  for  permit 
revocation  were  included  in  response  to 
one  comment. 

Section  36.33(c)    Existing  cabins. 

A  provision  was  included  in 
paragraph  (1)  regarding  the  privileges 
and  rights  of  existing  cabin  users  in 
response  to  one  comment.  The  period 
for  apphcations  for  permits  for  existing 
cabins  which  are  not  currently  under  a 
valid  permit  was  revised  from  90  days 
to  one  year  following  the  effective  date 
of  these  regulations.  This  was  done  in 
response  to  two  comments.  Vandalism 
was  included  in  paragraph  (5)  as  a  cause 
to  reconstruct  existing  cabins  in 
response  to  one  comment. 
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continues  pre-existing  uses  of  public 
lands. 

Technical  Amendmenf 

Section  36.3-/n/brmatfon  CoUaction 
refers  to  §  W.2\(4\  with,  respect  to 
receiving  a  benefit  This  section  has 
previously  been  removed;  therefaie,  tiiis 
roiemaking  will  revise  Section  36.3  to 
remove  all  reference  to  that  section. 

Primary  Autfwr 

Daryle  Lons,  Refuges  and  Wildlife, 
Alaska  Regional  Office.  U.S.  Fish  and 
Wildhie  Service,  Anchorage,  Alaska,  is 
the  primary  author  of  this  nilemekiag 
document. 

List  of  Subjects  ia  50CFR  Part  3& 

Alaska,  Recreation  and  recreation 
areas.  Reporting  and  recordkeeping 
requirements,  Wildlife nefages. 

For  the  reasons  set  out  in  the 
preamble.  Part  36  of  Title  50  of  the  Code 
of  Federal  Regulations  (CFR)  is 
amended  as  follows: 

PART  36— {AMENDED]' 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  T6  U.S.C  460(k)  etseq..  668dd 
etseq..  7-r2(a)  et  seq..  3101  efseq..  and  44 
U.S.C.  350T  et  seq. 

2.  Section  36.3^  is  revised  to  read  as 
follows: 

§  3G.3    Information  collection. 

The  information  collection 
requirements  contained  in  thi»  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  et  seq.  and  assigned  clearance 
number  1018-0077.  The  information  is 
being  collected  to  assist  the  Service  in 
administering  these  programs  and, 
particularly,  in  the  issuance  of  permits 
and  the  granting  of  statutory  or 
administrative  benefits.  The  information 
requested  in  the  application  farm  is 
required  to  obtain  a  benefit  The  pubtic 
reporting  burden  for  this  collection'  of 
information  is  estimated  to  average  1.5 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  an^ 
maintaining  data  needed,  and 
completing  and  reviewing  thecoUection 
of  information.  Send  comments 
regarding  thjui  burden  estimate  or  any 
other  aspect  of  this  collection  oi 
information,  including  suggestions  for 
reducing  the  burden,  to  biformation. 
Collection  Clearance  Officer,  MS  224 
ARLSQ,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Washington, 
DC  20240:  and  the  Office  of 
Management  and  Budget,  Paperwork 


Reduction  Project  (TO  18-0077)^ 
Washington,  DC  20530. 

31.  Section  3B.33  is  revised  taread  a& 
follows: 

§  36.33    Cabins  and  athw  related- 
structures. 

(aj  Definitions.  As  used  in  this 
section,  the  term; 

(1)  Administrative  cabin  shall  mean 
any  cabin  only  used  by  rehigeor  other 
authorized  personnel  for  the 
administration  of  the  refuge. 

(2)  Cabin  shall  mean  a  small,  usually 
single-story,  three  or  more  sided 
structure  that  is  ptermanentiy  and 
completely  enclosed  with  a  roof  and 
walls.  The  roof  and  walls  are  not  fabric, 
cannot  be  easily  disassembled,  and  ape 
not  removed  seasonably. 

(3)  Commercial  cabin  shall  mean  any 
cabin  which  is  used  in  association  with 
a  commercial  operation  including  but 
not  limited  to  commercial  fishing 
activities  and  recreational  guiding 
services. 

(4)  Existing  cabin  shalf  mean  any 
cabin  situated  on  Federal  lands  before 
December  2,  1980.  A  cabin  legally 
situated  on  lands  that  subsequenlly 
become  refuge  will  also  be  considered 
an  "existing"  cabin  providing  the 
applicant  meets  the  appropriate 
application  deadlines. 

(5)  Family  shall  include  the  spouse 
(including  what  is  known  as  a  common^ 
law  relationship),  children  by  birth  or 
adoption,  and  other  bloed  relatives 
within  the  second  degree  of  kindred. 

(6)  Guest  shall  mean  a  person  who: 
occasionally  visits  the  permittee  in  the 
cabin.  This  term  does  not  ioclude 
clients  using  comraerci^  cabins. 

(7)  Immeaiaie  family  shall  include  the 
spouse  and  children,  either  by  birth. or 
adoption,  of  the  claimant  residing  in  the 
cabin  or  structure. 

(8)  New  cabin- shall  mean  any 
permitted  cabin  constructed  on  refuge 
lands  after  December  2, 1980.  This  may 
also  include  a  cabin  whose  claimant 
failied  to  meet  the  application  deadline 
for  existing  cabins  but  is  otherwise  a 
permitted  cabin. 

(9)  Ot/7ernp/oredsfrnrOin?s  shall 
mean  those  structures.or  devices 
es.sential  to  the  activities  for  which  the 
cabin  special  use  permit  is  issued.  This 
includes  but  is  not  limited  to  outdoor 
toilets,  food  caches,  storage  sheds,  and 
fish  drying  racks. 

(10)  Private  recreational' use  shall 
mean  a  use  as,sociated  with  leisure 
activities,  not  including  bona  fide 
subsistence  uses  or  authorized 
commercial'  uses. 

(11)  Public  use  cabin  shall  mean  a 
cabin  owned  and  administered  by  the 
Fish  and  Wil'dlife  Service  and  available 
for  use  by  the  public 


(b)  All  cabins.  The  regulations  in  this 
paragraph  (b)  shall  apply  to  all  cabins, 
claimants,  occupants,  and  guests.  The 
regulations  in  this  paragra]^  (b)  do  not 
apply  to  t«Bporary  facilities:  any 
structure  or  man-made  improvement 
whkii  can  readily  be  completely 
dismantled  and  removed  from  the  site 
when  the  period  of  authorized  use  is 
terminated. 

(1)  A  special  use  permit  is  required  to 
construct,  use  and/or  occupy  a  cabin  on 
Fish  and  Wildlife  Service  lands  within 
the  refuge.  The  permit  may  also 
authorize  the  use  of  related  structures 
and  other  necessary  appurtenances. 

(2)  Afler  adequate  punlic  notice  has 
been  given,  unclaimed  cabins  become 
the  property  of  the  Federal  Government. 
Adequate  public  notice  shall  include: 
Posting  notices  of  trespass  on  unclaimed 
cabins;  publication  of  notices  of  trespass 
in  Anchorage  and  Fairbanks  newspapers 
and  in  at  least  one  local  newspaper  if 
available;  and  posting  notices  of 
trespass  at  appropriate  community  post 
offices.  A  Government-owned  cabin 
may  be  used  for  refuge  administration, 
used  for  emergency  purposes  by  the 
public,  permitted  to  another  applicant, 
designated  a  public  use  cabin,  or 
destroyed.  Disposal  of  excess  cabins  and 
structures  will  be  according  to 
regulations  pursuant  to  Title  41,  Chapter 
114  of  the  Code  of  Federal  Regulations. 

(3)  Willful  noncompliance  with  the 
conditions  and  stipulations  of  a  special 
use  permit  shall  be  considered  grounds 
to  invoke  the  administrative  process 
leading  to  notice  and  hearing,  and 
possible  revocation  of  the  permit.  The 
refuge  manager  will  attempt  to  resolve 
problems  of  noncompliance  with  the 
permittee  as  soon  as  {Kissible  after  the 
situation  becomes  known.  If  this  effort 
fails,  the  refuge  manager  shall  provide 
written  notice  to  the  permittee  within 
30  days  of  that  date,  informing  the 
permittee  of  noncompliance,  giving 
specific  instructions  for  compliance  and 
providing  appropriate  time  for  the 
permittee  to  comply. 

(4)  No  special  use  permit  will  be 
issued  for  the  construction  of  a  cabin  lot 
private  recreational  use  or  for  the 
private  recreational  use  of  an  existing 
cabin. 

(5)  Guests  are  allowed  to  occupy  a 
(abin  only  during  the  activity  period 
identified  on  the  special  use  permit. 
Guests  occupying  a  cabin  during  the 
absence  of  the  permittee  shall  obtain  a 
letter  of  authorization  from  the 
permittee.  The  guest  must  have  a  copy 
of  the  letter  in  his/her  possession.  In 
commercial  cabins,  the  permittee  or 
another  person  listed  on  the  permit 
must  be  present  when  the  cabin  is 
occupied  by  guests  or  clients. 


(6)  A  person  whose  piermit 
application  ^new  or  renewal}  for  a  cabin 
has  been  denied  or  whose  cabin  permit 
has  been  revoked  by  the  refuge  manager 
may  appeal  to  the  Regional  Director  as 
described  in  §  36.41{bJ. 

(c)  Existing  cabins.  In  addition  to 
paragraph  (b)  of  this  section,  the 
regulations  in  this  paragraph  (c)  shall 
apply  to  all  existing  cabins,  claimants, 
occupants,  and  guests. 

(1)  Where  a  valid  cabin  permit  or 
lease  was  in  effect  on  December  2, 1980, 
or  at  the  time  the  land  was  subsequently 
added  to  the  refuge,  the  refuge  manager 
shall  provide  for  the  continuation  of  the 
permit  or  lease  under  the  same 
conditions.  The  new  permit  .shall  be 
nontransferable  and  renewable  every 
five  years  unless  the  ccmtinuaUoo 
would  directly  threaten  or  significantly 
impair  the  purposes  for  whidi  the 
rehjge  was  established.  The  cabin  and 
related  structures  are  the  personal 
property  of  the  claimant  and  can  be 
removed  by  him/her  upon  non-renewal 
or  revocation.  The  owner  of  a  cabin  may 
sell  his/her  interest  in  the  cabin  to 
another  person;  however,  the  new 
owner  does  not  automatically  qualify  for 
a  permit  and  must  apply  for  a  new  one. 

(2)  To  obtain  a  special  use  permit  for 
a  cabin  that  was  not  under  permit  or 
lease  before  December  2, 1980.  or  at  the 
time  the  land  was  subsequently  added 
to  the  refuge,  a  claimant  should  submit 
to  the  refuge  mana^ger  an  application 
that  includes  the  following: 

(i)  Reasonable  proof  of  possessory 
interest  or  right  to  occupy  the  cabin  as 
.shown  by  affidavit,  bill  of  sale,  or  other 
document. 

(ii)  Date  of  construdion  or 
acquisition. 

(iii)  A  sketch  or  photograph  that 
accurately  depicts  the  cabin  and  related 
structures. 

(iv)  The  dimensions  of  the  cabin  and 
related  structures. 

(v)  A  U.S.  Geological  Survey 
topographic  map  that  shows  the 
geographic  location  of  the  cabin  and 
related  structures. 

(vi)  The  claimant's  agreement  to 
vacate  and  remove  ail  jiersonal  property 
from  the  cabin  and  related  structures 
within  one  year  from  receipt  of  a  non- 
renewal or  revocation  notice. 

(vii)  The  claimant's  acknowledgment 
that  he/she  has  no  legal  interest  in  the 
real  property  on  which  the  cabin  and 
related  structures  are  located. 

(viii)  A  list  of  family  members 
residing  with  the  claimant  in  the  cabin 
being  applied  for  It  need  only  include 
those  immediate  family  members  who 
may  be  eligible  to  renew  a  permit  for 
continued  use  and  occupancy  upon  the 
original  claimant's  death  (this  is  not 


applicable  to  cabins  used  for 
commercial  purposes). 

(3)  Applic^ons  for  permits  for 
existing  cabins,  whki  are  not  currently 
under  valid  permits,  will  only  be 
accepted  for  a  period  of  one  year 
following  the  effective  date  of  these 
regulations.  However,  cabins  that  were 
legally  located  on  lands  that 
subsequenUy  become  refuge  will  also  be 
considered  "existing"  cabins.  The 
owners  will  have  tvw  years  following 
the  date  the  lands  become  refuge  to 
apply  for  a  permit  Following  those 
dates,  all  applications  for  cabins  will  be 
for  "new"  cabms  only,  no  matter  when 
the  cabin  was  built  or  first  used.  If 
ownership  is  not  established  within 
three  years  after  the  land  becomes 
refuge,  the  cabin  may  be  considered 
abandoned,  and  it  will  become  Federal 
property  in  accordance  with  Federal 
regulations. 

(4)  The  occupancy  of  a 
noncommercial  cabin  is  Hmited  to  the 
permittee  and  his/her  family,  bona  fide 
partners,  and  guests. 

(5)  Major  modification  or 
rehabilitation  of  an  existing  cabin  must 
be  approved  by  the  refuge  manager 
before  construction  begins.  The 
modifications  will  be  done  by  tf»e 
permittee  or  designated  agent  and  wrill 
remain  the  property  of  the  permittee. 
Major  additions  (e.g.,  larger  than  the 
original  cabin)  may  fall  under  the 
"ownership  provisions  for  new  cabins. 
Although  cabins  destroyed  by  accidents, 
vandalism  or  natural  causes  may  be 
reconstrucied.  they  must  be  approved 
by  the  refuge  manager  before 
construction  and  must  meet  the 
construction  guidelines  for  new  cabins, 
even  though  remaining  the  property  of 
the  claimant. 

(d)  New  cabins.  In  addition  to 
paragraph  (b)  of  this  section,  the 
regulations  in  this  paragraph  (d)  shall 
apply  to  all  new  cabins,  claimants, 
occupants,  and  guests. 

(1)  A  nontransferable,  five  year 
special  use  permit  shall  only  be  issued 
upon  a  determination  -that  the  proposed 
construction,  use  and  maintenance  of 
the  cabin  is  compatible  with  rehige 
purposes  and  that  the  cabin  use  is  either 
directly  related  to  refuge  administration 
or  is  needed  for  continuation  of  an 
ongoing  activity  or  use  otherwise 
allowed  within  the  refuge  where  the 
applicant  lacks  a  reasonable  off-refuge 
site.  In  addition,  these  activities  must 
have  historically  been  supported  by  the 
construction  and  use  of  cabins  in  the 
geographic  area,  hi  general,  new  cabin 
permits  will  be  given  only  to  local 
residents  to  pursue  a  legitimate 
subsistence  activity.  In  determining 
whether  to  permit  the  construction,  use. 
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and  occupancy  of  cibins  or  other 
structures,  the  refuge  manager  shall  be 
guided  by  factors  such  as  other  public 
uses,  public  health  find  safety, 
environmental  and  resource  protection, 
research  activities,  protection  of  historic 
or  scientific  values,  subsistence  uses, 
endangered  or  threatened  species 
conservation  and  ot  [ler  management 
considerations  necessary  to  ensure  that 
the  activities  authoiized  pursuant  to  a 
permit  are  compatible  with  the  purposes 
for  which  the  refugr  was  established. 

(2)  To  obtain  a  sp5cial  use  permit  for 

a  new  cabin,  an  applicant  should  submit 
to  the  refuge  manag  ;r  an  application 
that  includes  the  fo  lowing: 

(i)  A  sketch  that  accurately  depicts  the 
proposed  cabin  and  related  structures. 

(ii)  The  dimensio  is  of  the  proposed 
cabin  and  related  st  -uctures. 

(iii)  A  U.S.  Geolo  ^ical  Survey 
topographic  map  th  jt  shows  the 
geographic  location  of  the  proposed 
cabin  and  related  st -uctures. 

(iv)  The  applican  's  agreement  to 
vacate  and  remove  i  ill  personal  property 
from  the  cabin  and  elated  structures 
within  one  year  froin  receipt  of  a  non- 
renewal or  revocatiiin  notice. 

(v)  The  applicant  s  acknowledgment 
that  he/she  has  no  1  Jgal  interest  in  the 
cabin  and  related  st  uctures  or  in  the 
real  property  on  wh  ich  the  cabin  and 
related  structures  aie  located. 

(vi)  A  list  of  famil  y  members  residing 
with  the  applicant  i  i  the  cabin  being 
applied  for.  It  need  jnly  include  those 
immediate  family  n  embers  who  may  be 
eligible  to  renew  a  jermit  for  continued 
use  and  occupancy  jpon  the  original 
claimant's  death. 

(3)  The  permitting  instrument  shall  be 
a  nontransferable  re  newable  five  year 
special  use  permit,  t  shall  be  renewed 
every  five  years  (up  )n  request)  until  the 
death  of  the  origina  claimant's  last 
immediate  family  n  ember  unless  the 
special  use  permit  i  as  been  revoked  or 
the  cabin  has  been  i  bandoned. 

(4)  No  new  cabin;  will  be  constructed 
in  designated  wilde  Tiess  areas  unless 
they  are  built  specii  cally  for  the 
administration  of  th  s  area,  for  public 
safety,  or  for  trappU  g  where  trapping 
has  been  a  tradition  il  and  customary 
use. 


(5)  New  trapping  cabins  in  wilderness 
will  be  available  for  public  use  to  ensure 
public  health  and  safety. 

(6)  The  occupancy  of  a 
noncommercial  cabin  is  limited  to  the 
permittee,  and  his/her  family,  bona  fide 
partners,  and  guests. 

(e)  Commercial  cabins.  In  addition  to 
paragraph  (b)  of  this  section,  the 
regulations  in  this  paragraph  (e)  shall 
apply  to  all  commercial  cabins, 
permittees,  clients,  guests,  and 
occupants. 

(1)  A  special  use  permit  is  required 
for  all  cabins  used  for  commercial 
purposes.  Refuge  managers  may  also 
issue  special  use  permits  that  authorize 
additional  commercial  use  of  an  existing 
cabin  used  for  guiding,  etc.  The  use  of 

a  new  cabin  shall  be  limited  to  the  type 
of  use  specified  in  the  original  permit. 
The  refuge  manager  may  permit  the  use 
of  an  existing  cabin  on  non-wilderness 
refuge  lands  for  the  exercise  of  valid 
commercial  fishing  rights.  Such  a 
permit  may  be  denied  if,  after 
conducting  a  public  hearing  in  the 
affected  locality,  it  is  found  that  the  use 
is  inconsistent  with  refuge  purposes  and 
is  a  significant  expansion  of  commercial 
fishing  activities  within  the  unit  beyond 
1979  levels. 

(2)  When  the  commercial  fishing  or 
guiding  rights  associated  with  a 
permittee's  existing  cabin  are  acquired 
by  a  new  party,  the  privilege  of  using 
the  cabin  cannot  be  sold  and  the  new 
party  does  not  necessarily  qualify  for  a 
cabin  permit.  He/she  must  apply  for  a 
permit  and  meet  the  criteria  described 
in  this  paragraph  (e)  before  issuance  of 
a  special  use  permit  by  the  refuge 
manager.  He/she  may  not  occupy  the 
cabin  before  issuance  of  a  permit. 

(3)  No  new  commercial  cabins  will  be 
permitted  in  wilderness  areas. 

(4)  Commercial  cabins  may  be 
occupied  only  by  persons  legitimately 
involved  in  the  commercial  enterprise, 
assistants,  employees,  their  families, 
guests  and  clients  and  only  during  the 
time  that  the  authorized  activity  is 
occurring.  The  names  of  those 
individuals,  excluding  guests  and 
clients,  will  be  listed  on  the  permit.  The 
permittee  or  another  individual  listed 


on  the  permit  must  be  present  when  the 
cabin  is  occupied. 

(5)  Special  use  permits  for 
commercial  cabins  may  be  renewed 
annually  in  conjunction  with  the  special 
use  permit  renewal  for  the  commercial 
activity  itself.  The  cabin  permit  may  be 
issued  for  periods  of  up  to  five  years 
and  is  a  separate  permit  from  one  issued 
for  the  commercial  activity. 

(0  Administrative  and  government- 
owned  public  use  cabins.  In  addition  to 
paragraph  (a)  of  this  section,  the 
regulations  in  this  paragraph  (f)  apply  to 
all  administrative  and  government- 
owned  cabins. 

(1)  The  refuge  manager  can  designate 
those  cabins  not  under  permit  as 
administrative  cabins  to  be  used  for 
official  government  business. 
Administrative  cabins  may  be  used  by 
the  public  during  life-threatening 
emergencies.  On  a  case-by-case  basis, 
they  may  also  be  designated  as  public 
use  cabins  when  not  needed  for 
government  purposes.  In  such  cases,  the 
refuge  manager  must  inform  the  public 
and  post  dates  or  seasons  when  the 
cabins  are  available. 

(2)  The  refuge  manager  may  designate, 
government-owned  cabins  as  public  use 
cabins.  They  are  only  intended  for 
short-term  public  recreational  use  and 
occupancy.  The  refuge  manager  may 
develop  an  allocation  system  for 
managing  public  use  cabins  for  short- 
term  recreational  use.  No  existing  public 
use  cabins  shall  be  removed  or  new 
public  use  cabins  constructed  within 
wilderness  areas  designated  by  the 
Alaska  National  Interest  Lands 
Conservation  Act  of  1980  or 
subsequently  designated  wilderness 
areas  until  the  Secretary  of  the  Interior 
notifies  the  House  Committee  on 
Interior  and  Insular  Affairs  and  the 
Senate  Committee  on  Energy  and 
Natural  Resources. 

Dated:  February  11, 1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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BUND  OR 


SEVERELY  DISABLED 

41  CFR  Parts  51-2,  |51-3,  51-4, 51-5, 
51-6, 51-8,  and  51- 


Revisions  to  Comr 


ttee  Regulations 
"or  Purchase  From 


AGENCY:  Committee 

People  Who  Are  Blijid  or  Severely 

Disabled. 

ACTION:  Proposed  ru 


SUMMARY:  This  prop  )sed  rule  updates 
the  regulations  of  th  ;  Committee  for 
Purchase  From  Peoj  le  Who  Are  Blind 
or  Severely  Disablec  to  reflect 
developments  and  c  langes  in 
Committee  procedui  es  which  have 
occurred  since  the  n  gulations  were  last 
substantively  revised  in  1991.  and  to 
include  wording  chj  nges  that  were 
overlooked  in  that  n  vision.  The  new 
revisions  were  made  necessary  by 
changes  in  the  Gove  nment 
procurement  procesi ;.  of  which  the 
Committee's  prograr  \  is  a  part,  and  by 
the  Committee's  experiences  since  1991, 
including  litigation,  which  have 
demonstrated  that  tl  e  regulations  do  not 
always  clearly  reflec  t  the  authorities 
given  the  Committee  by  the  Javits- 
Wagner-O'Day  (JWCpl  Act  and  other 
laws  as  implemente(   in  its  procedures. 
The  proposed  rule  w  ill  enable  the  JWOD 
Program  to  operate  r  lore  efficiently  to 
fulfill  the  Committe(  's  mission  of 
increasing  employm  jnt  opportunities 
for  people  with  seve  -e  disabilities 
through  the  Govemr  lent  procurement 
process 

DATES:  Comments  must  be  submitted  on 
or  before  September  26, 1994. 
ADDRESSES:  Commit  ee  for  Purchase 
From  People  Who  A  -e  Blind  or  Severely 
Disabled,  Crystal  Sq  lare  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  :  2202-3461. 
FOR  FURTHER  INFORM,  mON  CONTACT:  G. 
John  Heyer  (703)  60;  -7740.  Copies  of 
this  notice  will  be  m  ude  available  on 
request  in  Wordperfi  ct  5.1  format  on 
diskette. 

SUPPLEMENTARY  INFORMATION:  The 
Committee's  regulat  ons  were  last 
substantively  amenc  ed  in  1991  (56  FR 
48974.  effective  Octdber  28,  1991). 
Those  amendments  vere  the  result  of 
the  first  comprehens  ive  review  of  the 
regulations  since  the  ir  promulgation  in 
1973.  The  purpose  o  the  current 
proposed  revision  tc  the  regulations  is 
to  update  them  to  re  lect  developments 
and  changes  in  proo  (dures  since  1991, 
and  to  include  chan  es  that  were 
overlooked  in  the  la  t  revision. 

Among  the  change  s  to  part  51-2  on 
Committee  responsi  >ilities,  §51-2. 2(b) 


has  been  amended  to  make  clear  that  the 
Committee  authorizes  and  deauthorizes 
both  central  nonprofit  agencies  and 
nonprofit  agencies  employing  people 
who  are  blind  or  have  other  severe 
disabilities  to  accept  orders  from 
Government  agencies  under  the 
Committee's  program.  Section  51-2.3  is 
amended  to  indicate  that  the  Committee 
publishes  notices  of  proposed  deletions 
and  additions  to  the  Procurement  List 
and  to  require  interested  persons  who 
submit  bound  comments  on  these 
proposals  to  also  submit  an  unbound 
copy  to  be  duplicated  for  staff  use. 

Sections  51-2.4,  51-2,7,  and  51-3.2 
have  been  amended  to  make  them 
consistent  with  the  JWOD  Act,  which 
considers  a  determination  that  a 
commodity  or  service  is  suitable  for 
addition  to  the  Procurement  List  and  the 
establishment  of  an  initial  fair  market 
price  for  the  commodity  or  service  to  be 
two  legally  separate  actions.  The 
confusing  term  "current  or  most  recent 
contractor"  in  §  51-2.4  has  been 
changed  to  "current  contractor."  An 
explanation  of  those  rare  instances 
when  "current  contractor"  means  "most 
recent  contractor"  will  be  addressed  in 
the  Committee's  procedural 
memoranda.  The  Committee's  position 
that  the  "current  contractor"  includes 
affiliated  companies  and  parent 
corporations  is  explicitly  stated  in  the 
amended  §51-2.4.  A  provision  has  been 
added  to  §  51-2.4  to  express  the 
Committee's  position  that  its  discretion 
to  determine  what  commodities  and 
ser\'ices  are  suitable  for  addition  to  the 
Procurement  List  is  not  totally 
constrained  by  the  enumerated  criteria 
in  the  section.  Section  51-2.7  has  also 
been  rewritten  to  reflect  current 
Committee  pricing  practices. 

Section  51-2.5  has  been  amended  to 
make  clear  that  when  the  Committee 
decides  that  a  proposed  addition  is 
likely  to  have  a  severe  adverse  impact 
on  a  current  contractor,  it  will  decide 
either  to  reduce  the  portion  of  the 
Government  requirement  for  the 
commodity  or  service  to  be  added  to  the 
Procurement  List  or  will  decline  to  add 
it.  The  Committee's  standard  for 
reconsidering  a  decision  to  add  a 
commodity  or  service  to  the 
Procurement  List,  which  appears  in  an 
internal  memorandum,  has  been  added 
to  §51-2.6. 

Section  51-3.3,  which  deals  with 
assignment  of  a  commodity  or  service  to 
a  central  nonprofit  agency  for  possible 
addition  to  the  Procurement  List,  and 
§§51-6.4  and  51-6.12,  which  deal  with 
military  resale  commodities  and 
specification  changes  respectively,  have 
been  rewritten  to  clarify  their  language. 
Small  editorial  changes  forclarity  have 


been  made  in  §§  51-4.2  and  51-5.2.     - 
Recordkeeping  provisions  in  §  51-4.3 
have  been  changed  to  permit  acceptance 
of  State  certifications  of  disability  to 
document  individuals'  disability  status 
in  accordance  with  recent  changes  in 
Federal  disability  regulations.  "The 
section  title  "Violations"  used  for  both 
§§  51-4.5  and  51-5.8  has  been  changed 
to  indicate  that  the  former  applies  to 
violations  of  Committee  regulations  by 
nonprofit  agencies  and  the  latter  to 
violations  by  entities  of  the 
Government. 

Section  51-5.3,  which  sets  forth  the 
scope  of  the  mandatory  procurement 
source  requirement  of  the  JWOD 
Program,  has  been  amended  to  indicate 
that  the  requirement  applies  to  items 
that  are  essentially  the  same  as 
commodities  identified  on  the  Pro 
curement  List  by  a  National  Stock 
Number  or  other  item  designation.  This 
change  was  made  necessary  by  the 
increasing  number  of  commercial  items  ' 
in  the  system  which  are  essentially  the 
same  as  Procurement  List  commodities. 
A  similar  change  was  made  in  §  51-6.13 
on  replacement  and  similar 
commodities.  A  new  paragraph  was 
added  to  §  51-5.3  to  set  forth  the 
Committee's  longstanding  policy  that 
Procurement  List  additions  do  not  affect 
contracts  in  being  before  the  effective 
date  of  the  addition,  or  options 
exercised  under  those  contracts. 

The  minimum  figure  for  prior 
Committee  approval  of  purchase 
exceptions  granted  by  central  nonprofit 
agencies  in  §  51-5.4  has  been  raised 
ft-om  $25,000  to  $100,000.  The  $25,000 
figure  was  set  In  the  1991  revision  of  the 
Committee  regulations  to  correspond 
with  the  Government's  small  purchase 
limitation.  The  new  figure  corresponds 
with  the  simplified  acquisition 
threshold  which  is  expected  to  replace 
the  small  purchase  limitation.  Sections 
51-5.5  and  51-5.6  on  prices  and 
shipping  of  commodities  have  been 
amended  to  allow  for  pricing  and 
delivery  on  an  FOB  destination  basis, 
consistent  with  recent  developments  in 
Government  ordering  procedures,  as 
well  as  the  Committee's  traditional  FOB 
origin  practice. 

Section  51-6.2  has  been  amended  in  ' 
paragraph  (f)  to  correct  an  undetected 
typographical  error  in  the  1991 
amendments.  Section  51-6.8  on 
deletions  from  the  Procurement  List  has 
been  amended  by  adding  a  paragraph 
making  it  clear  that  the  Committee  can 
delete  a  commodity  or  service  from  the 
Procurement  List  without  a  request  from 
a  central  nonprofit  agency.  A  new 
paragraph  has  been  added  to  §  51-6.12 
on  specification  changes  to  indicate  that 
nonprofit  agencies  are  to  recommend 


changes  that  will  improve  the 
commodity  or  service  being  provided, 
reduce  costs,  or  improve  overall  value  to 
the  Government.  The  paragraph  also 
requires  contracting  activities  to 
respond  promptly  to  the 
recommendations.  Section  51-6.13  has 
been  amended  to  clarify  its  language 
and  to  indicate  that  other  colors,  sizes,   - 
or  variations  of  commodities  on  the 
Procurement  List  which  have  not  been 
previously  procured  are  considered  to 
be  on  the  Procurement  List  as  well. 

Section  51-8.3.  consisting  of 
definitions  applicable  only  to  part  51- 
8  on  Committee  actions  under  the 
Freedom  of  Information  Act  (FOL\).  has 
been  amended  by  removing  the 
definition  of  the  Committee,  which  also 
appears  in  the  general  definitions  for  the 
Committee's  regulations  at  §  51-1.3.  and 
by  changing  the  title  "Chairman"  to 
"Chairperson"  as  the  title  of  the 
Conmiittee's  presiding  officer.  The  same 
change  to  "Chairperson"  has  also  been 
made  in  §§51-8.7.  51-8.10,  51-8.11, 
and  51-9.405. 

Changes  have  been  made  to  §§  51-6.1 
and  51-6.4  and  to  paragraph  (a)  of  §  51- 
8.5  to  make  clear  the  distinction 
between  material  which  the  Committee 
is  required  to  make  available  for  public 
inspection  and  material  which  the 
Committee  provides  in  response  to  a 
FOIA  request.  The  provision  in  §  51- 
8.14  for  a  minimum  amount  for  FOL\ 
processing  costs  below  which  no  fee 
will  be  charged  has  been  qualified  to 
indicate  that  the  minimum  will  apply  to 
each  Committee  response  to  a  FOIA 
request  where  it  is  necessary  to  make 
more  than  one  response  to  a  request. 
The  Committee  bills  FOIA  requesters 
separately  for  each  response,  which 
requires  a  decision  each  time  as  to 
whether  the  cost  of  collection  would 
exceed  the  amount  billed. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  revision  of 
the  Committee  regulations  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  revisions  basically  update 
and  clarify  program  policies  and 
procedures  and  do  not  essentially 
change  the  impact  of  the  regulations  on 
small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
.  not  apply  to  this  proposed  regulatory 
revision  because  it  contains  no 
information  collection  or  recordkeeping 
requirements  as  defined  in  that  Act  and 
its  regulations. 


Executive  Order  No.  12866 

The  Committee  has  been  exempted 
firom  the  regulatory  review  requirements 
of  the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Additionally,  the  proposed  revision  to 
the  Committee's  regulations  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 

List  of  Sub)ects 

41  CFR  Parts  51-2  Through  51-6 

Government  procurement. 
Handicapped.  Organization  and 
functions  (Govermnent  agencies). 
Reporting  and  recordkeeping 
requirements. 

41  CFR  Part  51-8 

Freedom  of  information. 
41  CFR  Part  51-9 

Privacy. 

For  the  reasons  set  out  in  the 
preamble.  Parts  51-2  through  51-6,  51- 
8  and  51-9  of  Title  41,  Chapter  51  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  parts  51- 
2  through  51-6  continues  to  read  as 
follows: 


Authority:  41  U.S.C.  46-48C 

PART  51-2— COMMITTEE  FOR 
PURCHASE  FROM  PEOPLE  WHO  ARE 
BUND  OR  SEVERELY  DISABLED 

2.  Section  51-2.2  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (b): 

§51-2.2    Powers  and  responsibilities. 

*         *         »         »         * 

(b)  *   *  *  Authorize  and  deauthorize 
central  nonprofit  agencies  and  nonprofit 
agencies  to  accept  orders  from 
contracting  activities  for  the  furnishing 
of  specific  commodities  and  services  on 
the  Procurement  List. 
»        •        •        »        » 

3.  Section  51-2.3  is  revised  to  read  as 
follows: 

§  51-2.3    Notice  of  proposed  addition  or 
deletion. 

At  least  30  days  prior  to  the 
Committee's  consideration  of  the 
addition  or  deletion  of  commodity  or 
service  to  or  from  the  Procurement  List, 
the  Committee  publishes  a  notice  in  the 
Federal  Register  announcing  the 
proposed  addition  or  deletion  and 
providing  interested  persons  an 
opportunity  to  submit  written  data  or 
comments  on  the  proposal.  Interested 
persons  submitting  comments  in  bound 
form  should  also  submit  an  unbound 
copy  that  is  capable  of  being  legibly 
photocopied. 


4.  Section  51-2.4  is  amended  by 
removing  paragraph  (d),  redesignating 
the  introductory  text  and  paragraphs  (a) 
through  (c)  as  paragraphs  (a)  through 
(a)(3),  redesignating  paragraphs  (e) 
through  (e)(3)  as  paragraphs  (a)(4) 
through  (a)(4)(ii),  revising  the  newly 
redesignated  paragraphs  (a)(4)  through 
(a)(4)(ii).  and  adding  paragraph  (b)  to 
read  as  follows: 

§  51-2.4    Detemiination  of  suitability. 

(a)  For  a  commodity  or  service  to  be 
suitable  for  addition  to  the  Procurement 
List,  each  of  the  following  criteria  must 
be  satisfied: 

(4)  Level  of  impact  ^n  the  current  ' 
contractor  for  the  commodity  or  sen  ice 
(i)  In  deciding  whether  or  not  a 
proposed  addition  to  the  Procurement 
List  is  likely  to  have  a  severe  adverse 
impact  on  the  current  contractor  for  the 
specific  commodity  or  service,  the 
Committee  gives  particular  attention  lo: 

(A)  The  possible  impact  on  the 
contractor's  total  sales,  including  the 
sales  of  affiliated  companies  and  parent 
corporations.  In  addition,  the 
Committee  considers  the  effects  of 
previous  Committee  actions. 

(B)  Whether  that  contractor  has  been 
a  continuous  suppUer  to  the 
Government  of  the  specific  commodity 
or  service  proposed  for  addition  and  is, 
therefore,  more  dependent  on  the 
income  from  such  sales  to  the 
Government. 

(C)  Any  substantive  comments 
received  as  the  result  of  the  notice  of  the 
proposed  addition  in  the  Federal 
Register. 

(ii)  If  there  is  not  a  current  contract  for 
the  commodity  or  service  being 
proposed  for  addition  to  the 
Procurement  List,  the  Committee  may 
consider  the  most  recent  contractor  to 
furnish  the  item  to  the  Government  as 
the  current  contractor  for  the  purpose  of 
determining  the  level  of  impact. 

(b)  In  determining  the  suitability  of  a 
commodity  or  service  for  addition  to  the 
Procurement  List,  the  Committee  also 
considers  other  information  it  deems 
pertinent,  including  comments  on  a 
proposal  published  in  the  Federal 
Register  to  add  the  commodity  or 
service  to  the  Procurement  List  and 
information  submitted  by  Government 
personnel  and  interested  persons. 

5.  Section  51-2.5  is  revised  to  read  as 
follows: 

§51-2.5    Committee  decision. 

The  Committee  considers  the 
particular  facts  and  circumstances  in 
each  case  in  determining  if  a  commodity 
or  service  is  suitable  for  addition  to  the 
Procurement  List.  When  the  Committee 
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§  51  -2.7    Fair  market  pHce. 

The  Committee  is  r  jsponsible  for 
determining  the  fairnarket  prices,  and 
changes  thereto,  for  c  immodities  and 
services  on  the  Procu  "ement  List.  The 
Committee  establishes  the  initialfair 
market  price  at  the  time  a  commodity  or 
service  is  added  to  th  }  Procurement 
List.  In  cases  where  tie  prices  are  not 
based  on  competitive  bids,  the 
Committee  considers  recommendations 
from  contracting  actii  ities  and  the 
central  nonprofit  agei  icy  concerned. 
Recommendations  fo  fair  market  prices 
or  changes  thereto  sh  dl  be  submitted  by 
the  nonprofit  agencie  >  to  the 
appropriate  central  n  )nprofit  agency. 
The  central  nonprofit  agency  shall 
analyze  the  data  and  lubmit  a 
recommended  fair  mi  rket  price  to  the 
Committee  accompar  ied  by  the 
information  required  )ythe 
Committee's  pricing  ;  irocedures  to 
support  the  recomme;  ided  price. 


PART  51-3— CENTRAL  NONPROFIT 
AGENCIES 

8.  Section  51-3.2  is  amended  by 
revising  paragraph  (d),  designating 
paragraphs  (ej  through  (m)  as 
paragraphs  (f)  through  (n),  and  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§51-3.2    Responsibilities  under  tt>e  JWOD 
Program. 

***** 

(d)  Recommend  to  the  Committee, 
with  the  supporting  information 
required  by  Committee  prticedures. 
suitable  commodities  or  services  for 
procurement  from  its  nonprofit 
agencies. 

(e)  Recommend  to  the  Committee, 
with  the  supporting  information 
required  by  Committee  procedures, 
initial  fair  market  prices  for 
commodities  or  services  proposed  for 
addition  to  the  Procurement  List. 

•        •        •        •        * 

9.  Section  51-3.3  is  revised  to  read  as 
follows: 

§  51  -3.3    Assignment  of  commodity  or 
service. 

(a)  The  central  nonprofit  agencies 
shall  determine  by  mutual  agreement 
the  assignment  to  one  of  them  of  a 
commodity  or  service  for  the  purpose  of 
evaluating  its  potential  for  possible 
future  addition  to  the  Procurement  List, 
except  that  the  Committee  shall  initially 
assign  a  commodity  to  National 
Industries  for  the  Blind  when  NISHhas 
expressed  an  inte^est  in  the  commodity 
and  National  Industries  for  the  Blind 
has  exercised  the  blind  priority. 

(b)  NISH  shall  provide  National 
Industries  for  the  Blind  with 
procurement  information  necessary  for  a 
decision  to  exercise  or  waive  the  blind 
priority  when  it  requests  a  decision. 
National  Industries  for  the  Blind  shall 
normally  notify  NISH  of  its  decision 
within  30  days,  but  not  later  than  60 
days  after  receipt  of  the  procurement 
information,  unless  the  two  central 
nonprofit  agencies  agree  to  an  extension 
of  time  for  the  decision.  Disagreements 
on  extensions  shall  be  referred  to  the 
Committee  for  resolution. 

(c)  If  National  Industries  for  the  Blind 
exercises  the  blind  priority  for  a 
commodity,  it  shall  immediately  notify 
the  Committee  and  NISH  and  shall 
submit  to  the  Committee  a  proposal  to 
add  the  commodity  to  the  Procurement 
List  within  nine  months  of  the 
notification,  unless  the  Committee 
extends  the  assignment  period  because 
of  delays  beyond  the  control  of  National 
Industries  for  the  Blind.  Upon 
expiration  of  the  assignment  period,  the 
Committee  shall  reassign  the 
commodity  to  NISH. 


(d)  The  central  nonprofit  agency 
assigned  a  commodity  shall  obtain  a 
decision  from  Federal  Prison  Industries 
on  the  exercise  or  waiver  of  its  priority 
and  shall  submit  the  procurement 
information  required  by  Federal  Prison 
Industries  when  it  requests  the  decision. 
Federal  Prison  Industries  shall  normally 
notify  the  central  nonprofit  agency  of  its. 
decision  within  30  days,  but  not  later 
than  60  days  after  receipt  of  the 
procurement  information,  unless  it 
agrees  with  the  central  nonprofit  agency 
on  an  extension  of  time  for  the  decision. 
The  central  nonprofit  agency  shall  refer 

a  disagreement  over  an  extension  to  the 
Committee  for  resolution  with  Federal 
Prison  Industries. 

(e)  The  central  nonprofit  agency  shall 
provide  the  Committee  the  decision  of 
Federal  Prison  Industries  on  the  waiver 
or  exercise  of  its  priority  when  it 
requests  the  addition  of  the  commodity 
to  the  Procurement  List.  NISH  shall  also 
provide  the  decision  of  National 
Industries  for  the  Blind  waiving  its 
priority. 

PART  51-4— WONPROFIT  AGENCIES 

10.  Section  51-4.2  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text,  and  (a)(2)  introductory  text,  to  read 
as  follows: 

§51-4.2    initialqualiflcation. 

(a)  •  *   • 

(1)  A  privately  incorporated  nonprofit 
agency  shall  submit  to  the  Committee 
through  its  central  nonprofit  agency  the 
following  documents,  transmitted  by  a 
letter  signed  by  an  officer  of  the 
corporation  or  chief  executive: 
***** 

(2)  A  State-owned  or  State-operated 
nonprofit  agency,  or  a  nonprofit  agency 
established  or  authorized  by  a  State 
statute  other  than  the  State  corporation 
laws  and  not  privately  incorporated, 
shall  submit  to  the  Committee  through 
its  central  nonprofit  agency  the 
following  documents,  transmitted  by  a 
letter  signed  by  an  officer  of  the^wholly- 
owned  State  corporation  or  an  official  of 
the  agency  that  directs  the  operations  of 
the  nonprofit  agency,  as  applicable: 
***** 

11.  Section  51-4.3  is  amended  by 
revising  paragraphs  (b)(6)  and  (c)(1)  to 
read  as  follows: 

§  51  -4.3    Maintaining  qualification. 

***** 

(b)*  •  • 

(6)  Maintain  a  file  on  each  blind 
individual  performing  direct  labor 
which  contains  a  written  report 
reflecting  visual  acuity  and  field  of 
vision  of  each  eye.  with  best  correction. 
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signed  by  a  person  licensed  to  make 
.such  an  evaluation,  or  a  State 
certification  of  blindness. 

***** 

(c)*   *   • 

(1)  A  written  report  signed  by  a 
licensed  physician,  psychiatrist,  or 
qualified  psychologist,  reflecting  the 
nature  and  extent  of  the  disability  or 
disabilities  that  cause  such  person  to 
qualify  as  a  person  with  a  severe 
disability,  or  a  State  certification  listing 
the  disability  or  disabilities. 
***** 

12,  Section  51-4.5  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  51  -4.5    Violations  by  nonprofit  agencies. 


PART  51-5— CONTRACTING 
REQUIREMENTS 

13.  Section  51-5.2  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  and  adding  a  second 
sentence  to  paragraph  (e)  fo  read  as 
follows: 

§  51-5.2    Mandatory  source  requirement, 
(a)  Nonprofit  agencies  designated  by 
the  Committee  are  mandatory  sources  of 
supply  for  all  entities  of  the  Government 
for  commodities  and  services  included 
on  the  Procurement  List,  as  provided  in 
§51-1.2  of  this  chapter. 
*****- 

(e)  *   •   *  This  requirement  applies 
both  to  contracting  activities  and  to 
other  persons  providing  such 
commodities  to  them  by  contract. 

**•**- 

14.  Section  51-5.3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  paragraph  (c)  to  read  as 
follows: 

§51-6.3    Scope  of  requirement 

(a)  When  a  commodity  is  included  on 
the  Procurement  List,  the  mandatory 
source  requirement  covers  the  National 
Stock  Number  or  item  designation  listed 
and  commodities  that  are  essentially  the 
same  as  the  listed  item.  *   *   * 
•        *        »        •        * 

(c)  When  a  commodity  or  service  is 
added  to  the  Procurement  List,  the 
addition  does  not  affect  contracts  for  the 
commodity  or  service  awarded  prior  to 
the  effective  date  of  the  Procurement 
List  addition  or  options  exercised  under 
those  contracts. 

§51-6.4    [Amended] 

15.  Section  51-5.4  is  amended  by 
removing  "$25,000"  where  it  appears  in 
paragraphs  (d)  and  (0(1)  and  replacing 
it  with  ■■$100,000"  in  both  places. 


16.  Section  51-5.5  is  amended  by 
revising  paragraph  (b)  fo  read  as  follows: 

§51-5.5    Prices. 

***** 

(b)  Prices  for  commodities  include 
applicable  packaging,  packing,  and 
marking.  Prices  include  transportation 
to  point  of  delivery  as  specified  in  §51- 
5.6  of  this  chapter. 


- 17.  Section  51-5.6  is  revised  fo  read 
as  follows: 

§51-6.6    Shipping. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section  for  commodities  other 
than  military  resale  commodities, 
delivery  is  accomplished  when  a 
shipment  is  placed  aboard  the  vehicle  of 
the  initial  carrier.  Time  of  delivery  is 
when  the  shipment  is  released  to  and 
accepted  by  the  initial  carrier. 

(b)  Method  of  transportation  to 
destination  shall  normally  be  by 
Government  bills  of  lading  although  the 
contracting  activity  may  designate 
another  method  of  transportation  on  its 
order,  in  accordance  with  Committee 
procedures.  Government  bills  of  lading 
may  accompany  orders  or  be  otherwise 
furnished,  but  shall  be  supplied 
promptly.  If  the  contracting  activity  fails 
to  designate  a  method  of  transportation 
or  furnish  a  Government  bill  of  lading 
promptly,  it  shall  constitute  an 
excusable  cause  for  delay  in  delivery. 

(c)  The  Committee  may  determine 
that  for  certain  commodity  orders, 
delivery  is  accomplished  when  the 
shipment  is  delivered  fo  the  purchaser's 
facility  (plant,  warehouse,  store,  lot,  or 
other  location  to  which  shipment  can  be 
made).  Time  of  delivery  for  these  orders 
is  when  the  shipment  is  released  by  the 
carrier  and  accepted  by  the  purchaser. 
Under  this  method  of  transportation,  the 
nonprofit  agency  will  normally  ship  by 
commercial  bills  of  lading  and  will  be 
responsible  for  any  loss  or  damage  to 
the  goods  occurring  before  receipt  of  the 
.shipment  at  the  delivery  point  specified. 
The  nonprofit  agency  will  prepare  and 
distribute  commercial  bills  of  lading, 
furnish  a  deliverj'  schedule  and 
designate  the  mode  of  delivering  carrier, 
and  pay  all  charges  to  the  specified 
point  of  delivery. 

§51-6.8    Violations  by  entities  of  the 
Government 

18.  Section  51-5.8  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  above. 


PART  51-6— PROCUREMENT 
PROCEDURES 

19.  Section  51-6.2  is  amended  by 
revising  the  second  sentence  in 
paragraph  (f)  to  read  as  follows: 

§51-6.2    Allocation  process. 
»        *        »        *        . 

(f)  *   *   *  When  a  request  for 
allocation  provides  a  delivery  schedule 
(based  on  established  lead  times  and 
lime  required  for  processing  the 
allocation  request)  which  cannot  be  met; 
the  central  nonprofit  agency  shall 
request  a  revision,  which  the 
contracting  activity  shall  grant,  if 
feasible,  or  the  central  nonprofit  agenc:y 
shall  issue  a  purchase  exception 
authorizing  procurement  from 
commercial  sources  as  provided  in  ii  51- 
5.4  of  this  chapter. 
***** 

20.  Section  51-6.4  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(3),  and 
(c)(4),  and  the  second  sentence  of 
paragraph  (e)  fo  read  as  follows: 

§  51-6.4    Military  resale  commodities. 

(a)  Purchase  procedures  for  ordering 
military  resale  commodities  are 
available  from  the  central  nonprofit 
agencies.  Authorized  resale  outlets 
(military  commissary  .stores.  Armed 
Forces  exchanges  and  like  activities  of 
other  Government  departments  and 
agencies)  shall  request  the  central 
nonprofit  agency  responsible  for  the 
military  resale  commodity  being 
ordered  to  designate  the  nonprofit 
agency  or  its  agent  to  which  the  outlets 
shall  forward  orders. 

(b)  Authorized  resale  outlets  shall 
stock  military  resale  commodities  in  as 
broad  a  range  as  practicable.  Authorized 
resale  outlets  may  stock  commercial 
items  comparable  to  the  military  resale 
commodities  they  stock,  except  that 
military  commissary  stores  shall  stock 
military  resale  commodities  in  the  900- 
series  exclusively,  unless  an  exception 
has  been  granted  on  an  individual  store 
basis  for  the  stocking  of  comparable 
commercial  items  for  which  there  is  a 
significant  customer  demand. 

(c)  *  *  • 

(3)  Issue  guidance  requiring 
commissary  store  personnel  to 
maximize  sales  potential  of  military  . 
resale  commodities. 

t4)  Establish  policies  and  procedures 
which  reserve  to  its  agency  headquarters 
the  authority  to  grant  exceptions  to  the 
exclusive  stocking  of  900-series  military 
resale  commodities. 
«        *       ,•        *        * 

(e)  *  •  *  Zone  pricing  is  used  for. 
delivery  to  Alaska  and  Hawaii. 
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§  51-6.13    Replacement  and  similar 
commodities. 

(a)  When  a  commodity  on  the 
Procurement  List  is  replaced  by  another 
commodity  which  has  not  been  recently 
procured,  and  a  nonprofit  agency  can 
furnish  the  replacement  commodity  in 
accordance  with  the  Government's 
quality  standards  and  delivery 
schedules,  the  replacement  commodity 
is  automatically  considered  to  be  on  the 
Procurement  List  and  shall  be  procured 
from  the  nonprofit  agency  designated  by 
the  Committee  at  the  fair  market  price 
the  Committee  has  set.  The  commodity 
being  replaced  shall  continue  to  be 
included  on  the  Procurement  List  until 
there  is  no  longer  a  Government 
requirement  for  that  commodity. 

(b)  If  contracting  activities  desire  to 
procure  additional  sizes,  colors,  or  other 
variations  of  a  commodity  after  the 
commodity  is  added  to  the  Procurement 
List,  and  these  similar  commodities 
have  not  recently  been  procured,  these 
commodities  are  also  automatically 
considered  to  be  on  the  Procurement 
List. 

(c)  In  accordance  with  §  51-5.3  of  this 
chapter,  contracting  activities  are  not 
permitted  to  purchase  commercial  items 
that  are  essentially  the  same  as 
commodities  on  the  Procurement  List. 

PART  51-8— PUBLIC  AVAILABILITY 
OF  AGENCY  MATERIALS 

24.  The  authority  citation  for  part  51- 
8  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

25.  Section  51-8.1  is  revised  to  read 
as  follows; 

§51-8.1    Purpose. 

The,se  regulations  implement  the 
provisions  of  the  "Freedom  of 
Information  Act."  5  U.S.C.  552.  They 
establish  procedures  under  which  the 
public  may  inspect  and  obtain  copies  of 
material  maintained  by  the  Committee, 
provide  for  administrative  appeal  of 
initial  determinations  to  deny  reque.sts 
for  material,  and  prescribe  fees  to  be 
charged  by  the  Committee  to  recover 
search,  rtn-iew.  and  duplication  costs. 

26.  Set:tion  51-8.3  is  amended  by 
revising  the  introductory  text  of  the 
section,  removing  paragraph  (b), 
redesignating  paragraphs  (c)  through  (i) 
as  paragraphs  (h)  through  (h).  and 
revising  newly  redesignated  paragraph 
(b),  to  read  as  follows: 

§51-8.3    Definitions. 
As  ustrd  in  this  part; 

(a)  *   '    • 

(b)  The  term  Chairperson  means  the 
Chairperson  of  the  Committee  for 


Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled. 

***** 

27.  Section  51-8.4  is  revised  to  read 
as  follows:  ^~^  .  ' 

§51-8.4    Availability  of  materials. 

Material  described  in  5  U.S.C. 
552(a)(2)  shall  be  available  for 
inspection  during  normal  business 
hours  at  the  Committee's  offices.  Crystal 
Square  3, 1735  Jefferson  Davis  Highway, 
Suite  403,  Arlington.  Virginia  22202- 
3461.  An  individual  who  intends  to 
visit  the  Committee  offices  to  inspect 
this  material  shall  make  aii  appointment 
with  the  Executive  Director  at  least  one 
week  in  advance,  except  when  the 
Committee  has  provided  notification  to 
the  individual  that  the  material  is 
available  for  inspection  in  the 
Committee  offices,  in  which  case  an 
appointment  must  be  made  at  least  24 
hours  in  advance. 

28.  Section  51-8.5  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

§51-8.5    Requests  for  records. 

(a)  Requests  to  obtain  copies  of  any 
material  maintained  by  the  Committee 
must  be  submitted  in  writing  to  the 
Executive  Director  at  the  Committee's 
offices.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461.  *   *   * 


§51-8.7    [Amended] 

29.  Section  51-8.7  is  amended  by 
removing  "Chairman"  where  it  appears 
in  paragraph  (e)  afid  replacing  it  with 
"Chairperson." 

§51-8.10    [Amended] 

30.  Section  51-8.10  is  amended  by 
removing  "Chairman"  where  it  appears 
in  paragraphs  (a),  (b).  (c).  and  (d)  and 
replacing  it  with  "Chairperson"  in  each 
place  it  occurs. 

§51-8.11    [Amended] 

31.  Section  51-8.11  is  amended  by 
removing  "Chairman"  where  it  appears 
in  paragraph  (a)  and  replacing  it  with 
"Chairperson."' 

32.  Section  51-8.14  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§51-8.14    Fee  waivers  and  reductions. 

***** 

(c)  Fees  shall  be  waived  in  all 
circumstances  where  the  amount  of  the 
fee  is  $10  or  less  as  the  cost  of  collection 
would  be  greater  than  the  fee.  This 
minimum  shall  be  applied  separately  to 
each  Committee  response  when  it  is 
neces.sary  for  the  Committee  to  make 
more  than  one  response  to  a  request  for 
re<:ords. 
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PART  51-9— PRIVACY  ACT  RULES 

33.  The  authority  citation  for  part  51- 
9  is  amended  to  read  as  follows: 

Authority:  5  U.S.C.  5.')2a 


§51-9.405    [Amended] 

34.  Section  51-9.405  is  amended  by 
removing  "Chairman"  wherever  it 
appears  in  each  paragraph  of  the  section 
and  replacing  it  with  "Chairperson"  in 
each  place  it  occurs. 


Dated:  July  21.  1994. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  94-18246  Filed  7-26-94;  8:45  ami 
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DEPARTMENT  OF  Hi  FUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secrets  ry 

24  CFR  Parts  571  and  953 

[Docket  No.  R-94-1 530  FR-2880-«-05] 


Ap-i 


«s. 


SUMMARY:  This  interiii 
the  requirements  and 
awarding  Community 
Block  Grant  (CDBG)  " 
tribes  and  Alaskan 

Following  issuance 
on  June  21.  1991.  the 
an  interim  rule  on 
regarding  the  criteria 
CDBG  funding  to  Indian 
Alaskan  native  villag 
has  decided  to  issue 
rule  to  address  the 
on  the  April  7.  1992  i 
allow  the  public  to 
works  in  conjunction 
Notice  of  Fund  Avai 
This  interim  rule  will 
tribes  and  Alaskan  na 
meet  with  representat 
Office  of  Native  American 
(ONAP)  field  offices 
suggestions  for  modi 
regulation  before  it  is 
form. 


rule  sets  forth 
procedures  for 
Development 
flinds  to  Indian 
native  villages. 

of  a  proposed  rule 
Department  issued 
il  7,  1992. 
or  awarding 
tribes  and 
.  The  Department 
abiother  interim 
coi  nments  received 
iiterim  rule  and  to 
how  the  rule 
with  the  latest 
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Programs 
make 
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DATES:  Effective  date: 
Comments  due  date 
1994. 

Expiration  date:  Th 
expire  April  1, 1996. 
FOR  FURTHER  INFORMAtlON 
Nessi.  Director  Office 
American  Programs. 
Department  of  Housin  5 
Development.  451  Se\|enth 
Washington,  DC  2041 
TDD  (202)  708-2565. 
free  numbers.) 

ADDRESSES:  Interested 
invited  to  submit 
this  interim  rule  to  th< 
Clerk,  Office  of  General 
10276,  Department  of 
Urban  Development 
SVV.,  Washington,  DC 
Communications  shoi^d 
above  docket  number 
of  each  communicati 
be  available  for  public 
copying  between  7:30 
p.m.  weekdays  at  the 
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nent  Block  Grants 
Alaskan  Native 


RIN  2577-AB31 

Community  Develop 
for  Indian  Tribes  anc 
Villages 

AGENCY:  Office  of  the|Secretary.  HUD. 
ACTION:  Interim  rule. 


Dctober  1.1994. 
December  27, 

s  interim  rule  will 

CONTACT:  Dom 
jf  Native 
I^om  4140, 
and  Urban 

Street  SW.. 
. (202)  708-1015. 
These  are  not  toll- 


corn  nents 


A5 


persons  are 

regarding 
Rules  Docket 

Counsel,  Room 
iousing  and 

1  Seventh  Street 
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SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  number  2506-0043. 


Background 

The  authority  for  the  CDBG  program 
for  Indian  tribes  and  Alaskan  native 
villages  was  previously  with  the  Office 
of  Community  Planning  and 
Development;  therefore,  all  previous 
issuances  refer  to  it  under  24  CFR  part 
571.  However,  that  authority  was 
transferred  recently  to  the  Office  of 
Public  and  Indian  Housing.  Therefore, 
this  interim  rule  is  placed  in  24  CFR 
part  953,  and  part  571  is  removed. 

Section  105  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235) 
("Reform  Act"),  as  amended  by  the 
National  Affordable  Housing  Act 
("NAHA").  amended  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  ("1974  Act"),  by 
transferring  the  authority  for  making 
grants  to  Indian  Tribes  from  the  section 
107  discretionary  fund  to  the  allocation 
and  distribution  of  funds  provisions  of 
Section  106  of  the  1974  Act.  Under 
section  106.  as  so  amended,  one  percent 
oFthe  title  I  appropriation,  excluding 
the  amounts  appropriated  for  use  under 
section  107,  is  allocated  for  grants  to 
Indian  Tribes.  The  allocated  amount  is 
to  be  distributed  to  Indian  Tribes/ 
Villages  on  a  competitive  basis  in 
accordance  with  selection  criteria 
"contained  in  a  regulation  promulgated 
by  the  Secretary  after  notice  and  public 
comment."  The  Department  issued  the 
proposed  rule  on  June  21,  1991,  at  56  FR 
28666,  to  comply  with  the  requirement 
for  publication  for  comment.  The 
Department  issued  an  interim  rule, 
April  7.  1992,  at  57  FR  11832,  to  give 
the  public  an  additional  opportunity  to 
comment  on  the  interim  rule  after  it  has 
been  in  effect  for  one  round  of 
competition.  This  revised  interim  rule  is 
issued  to  address  the  comments  and 
will  allow  the  public  to  see  how  the 
interim  rule  works  in  conjunction  with 
the  latest  NOFA. 

Section  102  of  the  Reform  Act 
requires  the  Secretary  to  publish  in  the 
Federal  Register  a  NOFA  regarding 
funding  that  is  available.  In  addition  to 
announcing  the  availability  of  funds,  the 
NOFA  will  further  define  application 
procedures  and  selection  criteria. 


Relocation  and  Real  Property 
Acquisition  Policies 

Section  953.602  describes  applicable 
relocation  and  real  property  acquisition 
policies,  including  those  implementing 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (URA).  Under  the  government- 
wide  URA  rule  at  49  CFR  Part  24,  any 
person  (family,  individual,  business, 
nonprofit  organizations,  or  farm) 
displaced  on  or  after  April  2, 1989  as  a 
direct  result  of  acquisition, 
rehabilitation  or  demolition  for  a  project 
assisted  under  this  part  is  entitled  to 
URA  relocation  assistance.  The 
acquisition  of  real  property  for  a  project 
assisted  undpr  this  part  is  also  subject 
to  the  URA.  The  URA  policies  are 
described  in  HUD  Handbook  1378, 
Tenant  Assistance,  Relocation  and  Real 
Property  Acquisition. 

Public  Comments 

The  Department  of  Housing  and 
Urban  Development  (HUD)  received  18 
individual  comments  from  9  sources  on 
the  interim  rule  published  on  April  7, 
1992.  HUD  received  6  letters  from 
tribes,  and  3  from  regional  and  private 
organizations.  General  comments'are 
discussed  below  and  are  followed  by 
specific  comments.  The  specific 
comments  and  the  Department's 
responses  are  discussed  under  "Specific 
Comments,"  according  to  the  section 
where  they  appear  in  the  interim 
regulation. 

General  Comments 

Numerous  comments  were  received 
requesting  more  tribal  involvement  in 
the  development  of  the  final  rule  and 
NOFA.  Also  questioned  was  the  need 
for  a  national  NOFA  since  the  program 
had  operated  with  a  regional 
competition  in  the  past. 

The  passage  of  two  statutes.  NAHA 
and  the  Reform  Act.  created  the  need  for 
a  national  NOFA  and  revised  rule. 
These  statutes  changed  the  Indian 
Community  Development  Block 
(ICDBG)  program  selection  process.  The 
NAHA  required  the  Secretary  of  HUD  to 
promulgate  a  regulation  containing 
selection  criteria  used  to  award  funds  in 
competitive  programs.  The  Reform  Act 
restricts  the  disclosure  of  information 
about  HUD  programs  and  discretionary 
funds.  The  current  interim  ICDBG  rule 
contained  changes  reflecting  the  NAHA 
and  Reform  Act  requirements.  As  a 
result  of  the  written  comments  received 
and  the  consultation  sessions  held 
relative  to  this  interim  rule,  a  second  ' 
interim  rule  is  being  published  to 
continue  the  process  of  refining  and 
developing  a  final  rule.  HUD  is 
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committed  to  involving  the  public  in 
this  process  to  the  extent  practicable.  In 
order  to  publish  a  fair  and  coherent 
NOFA,  HUD  Headquarters  consulted 
extensively  with  HUD  ONAP  field 
offices  throughout  the  NOFA's 
development.  Since  the  ONAP  field 
offices  are  in  frequent  contact  with  the 
tribes/villages  within  their  jurisdiction, 
they  were  able  to  provide  Headquarters 
with  information  on  how  various  NOFA 
provisions  would  be  received  by  ICDBG 
applicants.  Following  the  publication  of 
the  NOFA  and  regulation  and  after  the 
selection  process  has  been  completed, 
HUD  field  staff  will  hold  public 
meetings  to  get  suggestions  on  how  to 
improve  the  NOFA. 

To  facilitate  the  Department's  ability 
to  more  readily  respond  to  the 
consultation  process,  changes  to  the 
rating  criteria  have  been  made  in  this 
Interim  Rule.  Sections  953.303,  953.304, 
and  953.305  have  been  modified  to 
permit  a  wider  range  of  changes  to  the 
rating  criteria  in  the  NOFA  without 
changing  the  regulation.  The  separate 
rating  criteria  has  been  eliminated  for 
Public  Services  activities  at  §953.306. 
Eligible  Public  Service  activities  must 
still  meet  the  submission  criteria  set  out 
in  this  part. 

Specific  Comments 

Section  953.4    Definitions 

Comment:  One  comment  was  received 
concerning  the  requirement  that  the 
applicant  must,  when  reporting  income 
levels  to  HUD,  include  and  identify  the 
distribution  of  tribal  or  village  income 
to  families,  households  or  individuals  in 
the  definition  of  low  and  moderate 
income  beneficiary.  The  commenter 
pointed  out  the  existence  of  a  Federal 
statute  that  might  preclude  the  use  of 
portions  of  such  payments  from  being 
considered  income  when  determining 
eligibility  for  federal  or  federally 
assisted  programs. 

Response:  It  is  recognized  that  such 
exclusions  may  exist  and  the  statutory 
mandates  will  be  followed  where 
appropriate.  Their  existence  would  not 
necessarily  indicate  the  need  for 
additional  language  identifying  the 
exclusions.  These  claimed  exclusions 
would  be  identified  by  the  applicant 
when  reporting  income  to  HUD  when 
complying  with  this  section  of  the 
interim  rule. 

Section  953.5    Eligible  Applicants 

Comment:  One  comment  was  received 
noting  that  Indians  residing  in  urban 
areas  and  metropolitan  cities  and  not  on 
reservations  do  not  receive  adequate 
service  or  funding  from  IHS  and  no 
service  from  BIA.  The  commenter 


suggested  that  if  HUD  recognized  these 
groups  it  would  be  beneficial  in  gaining 
acceptance  with  other  agencies  such  as 
IHS  and  BIA. 

Response:  The  Department  does  not 
have  legislative  authority  to  provide 
Federal  recognition  to  hidian  Tribes  or 
Alaskan  Native  Villages,  but  deals  with 
those  tribes  and  villages  recognized  by 
the  Treasury  Department  and  the 
Bureau  of  Indian  Affairs  as  stipulated  in 
this  section.  The  Indian  groups  residing 
in  urban  areas  and  metropolitan  cities 
and  not  on  reservations  caa  receive,  to 
the  extent  such  persons  are  otherwise 
eligible  as  low  income  persons,  benefits 
under  the  regular  CDBG  programs 
serving  the  area  where  they  reside. 

The  commenter  also  indicated  the 
desire  to  establish  an  entitlement 
program  for  the  Indians.  This  proposal 
has  been  considered  but  cannot  be 
adopted  without  amendments  to 
existing  legislation.  For  these  reasons 
there  are  no  changes  proposed  in  this 
section  of  the  interim  rule. 

Section  953.6    Technical  Assistance 

Comment:  Four  commenters 
requested  that  HUD  give  the  field  offices 
latitude  in  providing  more  technical 
assistance  on  responding  to  the  NOFA 
and  the  submission  requirements  than 
presently  permitted.  Several  felt  that  the 
tribes/villages  are  penalized  for  not 
having  the  sophistication  needed  to 
prepare  successful  applications.  One 
commenter  feh  that  the  lack  of  technical 
assistance  resulted  in  some  tribes/ 
villages  not  submitting  applications  for 
activities  they  felt  were  most 
appropriate  to  address  their  needs 
because  of  the  uncertainty  of  their 
ehgibility  or  rating.  The  majority  of  the 
commenters  felt  that  expanded 
technical  assistance  was  necessary  for 
the  tribes/ villages  to  successfully 
compete  in  the  program. 

Response:  The  technical  assistance 
provisions  of  the  Reform  Act  limit  the 
direct  assistance  that  may  be  provided 
by  the  Department.  New  regulations 
providing  in-depth  guidance  have  been 
issued  by  the  Department  and  are 
expected  to  more  clearly  define  the 
technical  assistance  role  of  the  Field 
staff.  Technical  Assistance  during  the 
application  process  will  be  provided  to 
the  greatest  extent  allowed  by  the 
Reform  Act. 

Section  953.100    Grant  Ceilings 

Comment:  One  commenter  felt  that 
the  method  of  setting  grant  ceilings  was 
not  equitable  because  the  established 
limits  in  their  area  would  permit  a  tribe 
one  fourth  their  size  to  apply  for  the 
same  amount  of  grant  funds  as  they 
could.  The  commenter  proposed  a 


revision  to  the  method  currently 
utilized  by  the  field  office  that  would 
increase  the  grant  amounts  they  could 
apply  for  each  funding  cycle. 

Response:  Paragraph  (b)(1)  of  this 
section  gives  the  Assistant  Secretary 
final  authority  to  determine  grant 
ceilings  for  each  field  office.  Field 
offices  recommend  the  ceilings  for  their 
jurisdiction.  The  reason  for  this  process 
is  to  ensure  that  grant  ceilings  are 
appropriate  on  a  national  level.  The 
Department  has  determined  that  the 
present  procedure  for  establishing  grant 
ceilings  is  the  most  appropriate  method 
of  establishing  these  limits  and  propo.ses 
no  changes  to  this  section. 

Section  953.101    Regional  Allocation  of 
Funds 

Comment:  Paragraph  (c)  of  this 
se<5tion  states  that  population  data  will 
be  used  to  allocate  funds.  Commenters 
asked  which  data  sources  HUD  would 
use  to  count  native  populations. 

Response:  HUD  will  use  Census  data. 
HUD  recognizes  that  Census  data  on 
Indian  and  Alaskan  native  populations 
may  be  incomplete  or  inaccurate. 
However,  these  are  the  only  data  that 
are  consistently  available,  and  they  are 
reasonably  representative  when 
aggregated  by  region.  HUD  encourages 
tribes  and  villages  to  use  their  own 
survey  or  other  locally  collected  data  in 
their  project  applications,  after 
consulting  with  the  ONAP  on 
appropriate  data  collection  methods,  if 
they  believe  these  to  be  more  reliable. 

Section  953.102    Recaptures 

Comment:  One  commenter  suggested 
that  in  cases  where  recaptured  funds 
became  available  and  are  offered  to  a 
standby  applicant  to  fund  a  previously 
rated  and  ranked  activity,  the  applicant 
should  be  funded  on  the  new  cost 
estimate  and  not  the  amount  applied  for 
initially. 

Response:  In  all  cases  where 
recaptured  funds  are  reallocated  to  fund 
a  standby  application,  the  Department 
must  insure  the  criteria  contained  in  the 
governing  NOFA  are  met.  If  the  amounts 
available  are  not  sufficient  to  fund  the 
application  as  proposed,  the  next 
highest  ranked  application  would  be 
considered  for  funding. 

Section  953.300    Application 
Requirements 

Comment:  A  comment  was  received 
that  recommended  that  an  applicant  be 
allowed  to  submit  its  application  with 
an  unlimited  number  of  projects  but 
restrict  the  number  approved  to  the 
grant  limits  established  in  the  NOFA. 

Response:  This  recommendation  w.ts 
considered  but  not  included  in  the 
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revisions  to  the  interi  n  rule.  The 
current  application  pi  ocess  is  intended 
to  promote  a  competil  ion  where  all 
applicants  have  an  eq  lai  chance  for 
funding  and  not  one  that  depends  upon 
an  applicant's  ability  to  produce  large 
numters  of  projects  that  could  be 
included  in  their  appfication.  The 
present  application  process  leaves  the 
decisions  on  the  type  Of  project  to  be 
submitted  with  the  applicant  and  does 
not  pass  it  on  to  HUD[ 

Comment:  One  coi 
expressed  a  concern  _ 
perceived  as  a  short  ai 
submit  applications  al 
the  NOFA. 

Response:  The  regxil 

applicants  at  least  30  (    ^ 

their  applications  to  t&e  field  office. 
This  minimum  level  vias  established  so 
that  it  is  clear  that  unqer  any 
circumstance  an  appli::ant  would  have 
at  least  this  amount  of  time  to  prepare 
an  application.  The  NqFA  will  establish 
the  time  in  which  the  Applicants  have 
to  prepare  and  submitjtheir 
appUcations.  The  application 
submission  deadline  will  continue  to  be 
established  by  Headquarters,  since  the 
NOFA  is  issued  on  a  njational  basis. 

In  an  effort  to  strean  line  this 
regulation,  portions  of  §  953.300. 
Application  requireme  nts.  will  be 
moved  to  the  NOFA.  Since  this 
information  is  directly 
competitive  process  se  i 


lenter  also 
9ut  what  they 
nount  of  time  to 
[ter  publication  of 

ation  gives 
Bays  to  submit 


NOFA.  it  is  felt  that  it  vill  be  more 


accessible  to  potential 
location. 


applicants  in  this 


Section  953.301     Sere  jning  and  Review 
of  Applications 

Comment:  One  comi  lent  was  received 
indicating  that  the  14-(  ay  cure  period 
was  inadequate  and  sti  auld  be  increased 
to  20  days  from  date  ol  receipt  of  the 
field  office  request. 

Response:  This  proci  «s  allows 
applicants  to  submit  oi  ily  that 
information  requested  )y  the  field  office 
to  help  clarify  the  appl  cation.  HUD's 
regulations  at  24  CFR  <  .105(b)(3)  allow 
authorized  employees,  during  the 
selection  process,  to  cc  ntact  applicants 
to  seek  clarification  of  he  terms  of  an 
applicant's  submission  HUD  policy 
requires  each  NOFA  to  include  a  cure 
period  for  technical  de  iciencies  of  at 
least  14  calendar  days.  Any  deficiency 
that  can  be  cured  (e.g.,  he  submission 
of  a  missing  certificatic  n)  cannot  affect 
the  rating  of  the  applicltion  in  either  a 
positive  or  negative  wav  and  should  by 
its  nature  be  readily  co;  rectable  within 
the  present  14  day  peri  )d. 

Portions  of  §953.301   " 
review  of  applications, 


related  to  the 
out  in  the 


I  Screening  and 
have  been 


moved  from  this  Interii  i  Rule  and  will 


be  placed  in  the  NOFA.  This  change 
vrill  provide  for  more  flexibility  in 
meeting  the  needs  of  the  program  as  it 
continues  to  evolve  and  makes  the 
requirements  readily  available  to  the 
applicant. 

Section  953.302    Selection  Process 

Comment:  One  commenter  suggested 
that  a  waiver  of  the  threshold 
requirement  regarding  performance 
deficiencies  described  at 
§  953.302(a)(2)(ii)(A)  be  pennitted. 

Response:  The  subject  provision 
appears  to  contain  sufficient  flexibility 
as  written.  Section  953.7  sets  forth  the 
conditions  where  a  waiver  of  this 
interim  rule  would  be  permissible.  A 
specific  waiver  provision  for  threshold 
requirements  in  the  interim  rule  does 
not  seem  warranted. 

Section  953.303    Housing  Rating 
Category 

Comment:  The  first  paragraph  of  this 
section  states  that  the  applicant  shall 
provide  assistance  only  to  tenants/ 
homeowners  whose  payments  are 
current,  or  who  are  current  in  a 
repayment  agreement  with  HUD.  One 
commenter  noted  the  difficulty  in 
obtaining  current  payment  information. 

Response:  The  Department  expects 
the  applicant  to  obtain  the  most  recent 
payment  information  it  can  from  the 
Indian  Housing  Authority  (IHA).  Note 
that  the  field  office  may  grant 
exceptions  to  this  requirement  on  a 
case-by-case  basis. 

Section  953.304    Community  Facilities 

Comment:  Two  commenters  proposed 
that  the  regulations  include  museiuns, 
ecomuseums.  cultural  centers  and 
archeological  sites  as  appropriate, 
eligible  community  facilities. 

Response:  These  are  eligible  activities 
under  the  current  regulations. 

Comment:  One  commenter  requested 
a  reconsideration  of  the  portions  of  this 
section  that  relate  to  the  definition  of 
"neediest  segment  of  the  population"  in 
the  rating  factors  for  community 
buildings.  This  rating  factor  required 
that  more  than  80%  of  the  beneficiaries 
be  very  low  income  to  receive  the 
maximum  points.  Fifty-one  to  79.9 
percent  of  the  beneficiaries  must  be  very 
low  income  to  receive  moderate  points. 

Response:  This  section  of  the 
regulation  has  been  revised  to  remove 
this  definition  of  "neediest  segment  of 
the  population". 

Section  953.305    Economic 
Development  Rating  Category 

Comment:  One  commenter  suggested 
that  the  regulation  is  unfair  in  providing 


special  opportunities  for  federally 
assisted  housing  residents. 

Response:  While  this  specific 
language  has  been  removed  from  the 
regulation,  it  in  no  way  diminishes  HUD 
commitment  to  empower  the  poor 
residing  in  federally  assisted  housing. 
This-factor  remains  in  the  NOFA  to 
encourage  applicants  to  provide 
opportunities  for  residents  of  federally 
assisted  housing  to  improve  their 
economic  situation  while  possibly  ' 
improving  their  units. 

Comment:  Two  commenters  stated 
th^  HUD  should  specifically  allow 
tribes  to  apply  for  offices  and  other 
buildings  that  are  not  eligible  as 
community  facilities  as  economic 
development  activities.  While  this 
activity  would  not  appear  to  be 
prohibited  by  the  regulations,  there  is 
not  sufficient  information  provided  to 
make  a  determination  of  eligibility. 

Response:  Because  of  the  wide  range 
of  activities  that  are  potentially  eligible 
under  this  program,  it  is  not  possible  to 
list  them  all  in  this  interim  rule.  The 
ONAP  field  office  should  be  provided 
with  specific  infbrmation  so  that  a 
determination  can  be  made. 

Section  953.307    Funding  Process 

Comment:  One  commenter  questioned 
the  need  to  re-submit  the  data  listed  at 
§  953.307(b)(1)  if  the  data  had  been 
submitted  in  the  application  and  was    - 
,  still  valid. 

Response:  Language  has  been  added 
to  make  the  pre-award  process  optional 
if  HUD  has  determined  that  no 
additional  data  is  needed  or  that  current 
data  does  not  need  updating. 

Comment:  Section  953.307<b)(2)  of  the 
current  regulation  gives  successful 
applicants  at  least  30  days  to  provide 
supporting  documentation  at  the  request 
of  the  field  office,  prior  to  execution  of 
the  grant  agreement.  One  commenter 
suggested  expanding  the  30-day  period 
because  of  the  difficulty  of  preparing 
and  submitting  such  information  to 
make  the  application  more  competitive 
within  the  30-day  time  period. 

Response:  Since  the  data  requested 
would  not  be  intended  to  improve  the 
competitive  position  of  the  application, 
but  rather  to  support  the  previously 
provided  information,  it  was 
determined  that  increasing  the  30  days 
would  not  be  appropriate. 

Other  Changes  Made  By  This  Interim 
Rule 

Subpart  B— Imminent  Threat  Grants 

Section  953.403,  Availability  of 
Funds,  has  been  revised  to  allow  the 
Offic-e  of  Native  American  Programs  to 
retain  up  to  five  peroem  of  the  funds 
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made  available  by  this  part  at  the 
national  level.  The  NOFA  will  specify 
the  amount  of  Imminent  Threat  funds  to 
be  retained  diuing  each  funding  cycle. 
This  change  is  intended  to  insure  the 
availability  of  imminent  threat  funding 
throughout  the  fiscal  year. 

Section  953.505    Program  Income 

The  program  income  language  in 
§  570.504,  previously  incorporated  by 
reference,  has  been  reproduced  in 
§  953.505  of  these  regulations.  This  will 
hopefully  make  the  ICDBG  Regulation 
more  user  friendly  by  placing  all 
program  income  requirements  in  one 
location. 

Section  953.606    Conflict  of  Interest 

Section  953.606  (e)  has  been  modified 
to  provide  for  a  public  disclosure  of  the 
nature  of  the  assistance  to  be  provided 
and  the  basis  of  the  selection  of  persons 
to  be  assisted  for  housing  rehabilitation 
or  new  housing.  Evidence  of  the 
disclosure  must  be  submitted  with  the 
application. 

Other  Matters 

Justification  for  Interim  Rule 

The  Department  has  decided  to  issue 
another  interim  rule  to  address  the 
comments  received  on  the  April  7, 1992 
interim  rule  and  to  allow  the  public  to 
see  how  the  rule  works  in  conjunction 
with  the  latest  Notice  of  Fund 
Availability  (NOFA).  This  interim  rule 
will  enable  Indian  tribes  and  Alaskan 
native  villages  to  meet  with 
representatives  of  the  HUD  Office -of 
Native  American  Programs  (ONAP)  field 
offices  to  make  suggestions  for 
modification  of  the  regulation  before  it 
is  issued  in  final  form. 

The  Department  has  adopted  a  policy 
of  setting  a  date  for  expiration  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  This 
"sunset"  provision  appears  in  §  953.1  of 
the  interim  rule  and  provides  that  the 
rule  will  expire  on  a  date  18  months 
from  the  date  of  publication. 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Envirormiental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address.    / 

Regulatory  Flexibility 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 


605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  interim  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  interim  rule  establishes  criteria  for 
funding  eligible  recipients  among 
Indian  Tribes/Villages  and  has  no 
impact  on  small  entities. 

Semiannual  Agenda 

This  interim  rule  was  listed  as  Item 
No.  1690  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1994  (59  FR 
20424,  20470)  pursuant  to  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

Executive  Order  12612,  Federalism 

The  Gfeneral  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
interim  rule  is  not  subject  to  review 
under  the  Order.  While  the  interim  rule 
has  some  direct  effects  on  States  and 
pohtical  subdivisions,  those  effects  are 
limited  to  direct  implementation  of 
instructions  contained  in  statutes 
governing  the  grant  program.  Given  the 
lack  of  discretion  in  the  Department  to 
refrain  from  implementing  these 
statutory  instructions,  further  analysis 
of  federalism  concerns  would  serve  no 
useful  purpose. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.223. 

List  of  Subjects  in  24  CFR  Part  953 

Alaska,  Community  development 
block  grants.  Grant  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  3535(d),  title  24  of  the  Code 
of  Federal  Regulations  is  amended,  as 
follows: 


Part  571— (Removed] 

1.  Part  571  is  removed. 

2.  Part  953,  consisting  of  §§953.1 
through  953.704,  is  added  to  read  as 
follows: 

PART  953— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKAN 
NATIVE  VILLAGES 

Subpart  A— General  Provisions 

Sec. 

953.1  Applicability  and  scope. 

953.2  Program  objectives. 

953.3  Nature  of  program. 

953.4  Definitions. 

953.5  Eligible  applicants. 

953.6  Teclinicai  Assistance. 

953.7  Waivers. 

Subpart  B— Allocation  of  Funds 

953.100  General. 

953.101  Field  Office  allocation  of  funds. 

953.102  Recaptures. 

Subpart  C— Eligible  Activities 

953.200  General. 

953.201  Primary  and  national  objectives. 

953.202  Nonprofit  organizations. 

953.203  Administrative  costs. 

Subpart  D — Single  Purpose  Grant 
Application  and  Selection  Process 

953.300  Application  requirements. 

953.301  Screening  and  review  of 
applications. 

953.302  Selection  process. 

953.303  Housing  rating  category. 

953.304  Comniunity  facilities  rating 
category, 

953.305  Economic  development  rating 
category. 

953.306  Public  services. 

953.307  Funding  process. 

953.308  Program  amendments. 

Subpart  E— Imminent  Threat  Grants 

953.400  Criteria  for  funding. 

953.401  Application  process. 

953.402  Environmental  review. 

953.403  Availability  of  funds. 

Subpart  F — Grant  Administration 

953.500  General. 

953.501  Designation  of  public  agency. 

953.502  Force  account  construction. 

953.503  Indian  preference  requirements. 

953.504  Grant  closeout  procedure. 

953.505  Program  income. 

Subpart  G — Other  Program  Requirements 

953.600  General. 

953.601  Nondiscrimination. 

953.602  Relocation  and  real  property 
acquisition. 

953.603  Labor  standards. 

953.604  Citizen  p>articipation. 

953.605  Environment. 

953.606  Conflict  of  interest. 

Subpart  H — Program  Performance 

953.700  Reports  to  be  submitted  by  grantee. 

953.701  Review  of  recipient's  jjerformance. 

953.702  Corrective  and  remedial  actions. 

953.703  Reduction  or  withdrawal  of  gram. 
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953.704    Other 

Authority:  42  U.S.C 

scq. 


remedi  js  for  noncompliance. 
S535(d)  and  5301  et 


Subpart  A — General 


Provisions 


§  953.1    ApplicabMity  i  nd  scope. 

The  policies  and  p  rocedures 
described  in  this  paP  apply  only  to 
grants  to  eligible  Ind  an  Tribes  and 
Alaskan  native  villages  under  the 
Community  DeveloMnent  Block  Grant 
(CDBG)  program  for  Indian  Tribes  and 
Alaskan  native  villa^  9s. 

Expiration  of  inter  m  rule.  This 
interim  rule  will  exp  re  on  April  1, 
1P96. 

§  953.2    Pfogrant  obje  ;tives. 

The  primary  object  jve  of  the  Indian 
CDBG  (ICDBG)  Progr  m  and  of  the 
community  developi  lent  program  of 
each  grantee  covered  under  this  Act  is 
the  development  of  v  iable  Indian  and 
Alaskan  native  come  lunities,  including 
decent  housing,  a  su;  table  living 
environment,  and  ec  momic 
opportunities,  princi  )ally  for  persons  of 
low-  and  moderate-ii  come.  The  Federal 
assistance  provided  in  this  part  is  not  to 
be  used  to  reduce  su  istantially  the 
amount  of  local  finar  cial  support  for 
community  developr  lent  activities 
below  the  level  of  su  :h  support  prior  to 
the  availability  of  thi  5  assistance. 

§  953.3    Nature  of  pro^  ram. 
The  ICDBG Prograi  n  iscompetitive  in 


ection  of  eligible 
ivill  reflect 
:  eiative  adequacy  of 


nature.  Therefore,  se 
applicants  for  funds 

consideration  of  the  ^ 

applications  in  addn  ssing  locally 
determined  need.  Ap  plicants  for 
funding  must  have  t}  e  administrative 
capacity  to  undertaki  i  the  community 
development  activili  js  proposed, 
including  the  system  s  of  internal  control 
necessary  to  adminis  er  these  activities 
effectively  without  ii  lud.  waste,  or 
mismanagement. 


§953.4    OeftaiWons. 

Act  means  Title  I 
Community  Developjnent 
as  amended  (42  U.S. 

Chief  executive  o 
elected  official  or 
official  who  has  the 
for  the  conduct  of  th 
Indian  Tribe  or  Alasl  an 

Eligible  Indian  pof 
most  accurate  and 
data  available  from 
Indian  Tribes  and  Alkskan 
villages  eligible  unde  r 

Extent  o/ overtTovit/ed 
the  number  of  bousi 


or  more  persons  per 
compiled  and  publis 
Slates  Bureau  of  the 


the  Housing  and 
Act  of  1974. 
.  5301  etseq.) 
cer  means  the 
designated 
irime  responsibility 
affairs  of  an 

native  village. 
u  lotions  means  the 
form  population 
liable  sources  for 

native 
this  part. 
'  housing  means 
units  with  1.01 
oom,  based  on  data 
led  by  the  United 
;;ensus  available 


leg  illy 


ur  I 

1  T\t 


Ig 


from  the  latest  census  referable  to  the 
same  point  or  period  of  time. 

Extent  of  poverty  means  the  number 
of  persons  whose  incomes  are  below  the 
poverty  level,  based  on  data  compiled 
and  published  by  the  United  States 
Bureau  of  the  Census  referable  to  the 
same  point  or  period  in  time  and  the 
latest  reports  from  the  Office  of 
Management  and  Budget. 

Field  offices  means  the  HUD  Offices 
of  Native  American  Programs  or  other 
HUD  field  offices  having  responsibility 
for  the  Indian  CDBG  Program. 

HUD  means  the  Department  of 
Housing  and  Urban  Etevelopment. 

ICDBG  Program  means  the  Indian 
Community  Development  Block  Grant 
Program. 

Identified  service  area  means: 

(1)  A  geographic  location  within  the 
jurisdiction  of  a  Tribe  (but  not  the  entire 
jurisdiction)  designated  in 
comprehensive  plans,  ordinances,  or 
other  local  documents  as  a  service  area; 

(2)  The  Biu^au  of  Indian  Affairs  (BIA) 
service  area,  including  residents  of  areas 
outside  the  geographic  jurisdiction  of 
the  Tribe;  or 

(3)  The  entire  area  under  the 
juri.sdiction  of  a  Tribe  which  has  a 
population  of  members  of  under  10.000. 

Low-  and  moderate-income 
beneficiary  means  a  family,  household, 
or  individual  whose  income  does  not 
exceed  80  percent  of  the  median  income 
for  the  area,  as  determined  by  HUD, 
with  adjustments  for  smaller  and  larger 
households  or  families.  However,  the 
Secretary  may  establish  income  ceilings 
higher  or  lower  than  80  percent  of  the 
median  for  the  area  on  the  basis  of  the 
Secretary's  findings  that  such  variations 
are  necessary  because  of  unusually  high 
or  low  household  or  family  incomes.  In 
reporting  income  levels  to  HUD,  the 
applicant  must  include  and  identify  the 
distributions  of  Tribal  or  village  income 
to  families,  households,  or  individuals. 

Secretary  means  the  Secretary  of 
HUD. 

Tribal  government.  Tribal  governing 
body  or  Tribal  council  means  the 
federally  recognized  governing  body  of 
an  Indian  Tribe  or  Alaskan  native 
village. 

Tribal  resolution  means  the  formal 
manner  in  which  the  Tribal  government 
expresses  its  legislative  will  in 
accordance  with  its  organic  documents. 
In  the  absence  of  such  organic 
dooiments,  a  written  expression 
adopted  pursuant  to  Tribal  practices 
will  be  acceptable. 

URA  means  the  Uniform  Relocation 
and  Real  Property  Acquisition  Policies 
Act  of  1970.  as  amended. 


§953.5    EHgttHe  applicants. 

(a)  Eligible  applicants  are  any  Indian 
Tribe,  band,  group,  or  nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  native  village  of  the 
United  States  which  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450)  or  which  had  been  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221).  Eligible  recipients  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  will  be 
determined  by  the  Bureau  of  Indian 
Affairs  and  eligible  recipients  under  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  are  those  that  have  been 
determined  eligible  by  the  Department 
of  the  Treasury,  Office  of  Revenue 
Sharing. 

..Cb)  Tribaljarganizations  which  are 
eligible  under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
any  Indian  Tribe,  band,  group,  nation, 
or  Alaskan  native  village  eligible  under 
that  act  for  funds  under  this  part  when 
one  or  more  of  these  entities  have 
authorized  the  Tribal  organization  to  do 
so  through  concurring  resolutions.  Such 
resolutions  must  accompany  the 
application  for  funding.  Eligible  Tribal 
organizations  under  Title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

(c)  To  apply  for  funding  in  a  given 
fiscal  year,  an  applicant  must  be  eligible 
as  an  Indian  Tribe  or  Alaskan  native 
village,  as  provided  in  paragraph  (a)  of 
this  section,  or  as  a  Tribal  organization, 
as  provided  in  paragraph  (b)  of  this 
section,  by  the  application  submission 
date.  A  list  of  eligible  applicants  is 
maintained  by  each  ONAP  field  office. 

§  953.6    Technical  assistance. 

On  an  annual  basis,  each  field  office 
will  provide  technical  assistance  to 
eligible  applicants  for  these  purposes: 

(a)  To  provide  eligible  applicants  with 
information  on  how  to  apply  for  funds 
and  how  grants  will  be  selected  and 
awarded;  and 

(b)  To  inform  eligible  applicants  of 
changes  in  the  program. 

§953.7    Waivers. 

The  Secretary  may  waive  any 
requirement  of  this  part  not  required  by 
law  whenever  it  is  determined  that 
undue  hardship  will  resuU  from 
applying  the  requirement,  and  where 
application  of  the  requirement  would 
adversely  affect  the  purposes  of  the  Act. 
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Subpart  B— AlJocation  of  Funds 
§953.100    General. 

(a)  Types  of  grants.  Two  types  of 
grants  are  available  under  the  Indian 
CDBG  Program. 

(1)  Single  purpose  grants  provide 
funds  for  one  or  more  single  purpose 
projecis  consisting  of  an  activity  or  set 
of  activities  designed  to  meet  a  specific 
community  development  need.  This 
type  of  grant  is  awarded  through 
competition  with  other  single  purpose 
projects. 

(2)  Imminent  threat  grants  alleviate  an 
imminent  threat  to  public  health  or 
safety  that  requires  immediate 
resolution.  This  type  of  grant  is  awarded 
only  after  a  Geld  office  determines  that 
such  conditions  exist  and  if  funds  are 
available  for  such  grants. 

(b)  Size  of  grants— il]  Ceilings.  Each 
field  office  may  recommend  grant 
ceilings  for  single  purpose  grant 
applications.  Field  offices  have  the 
option  of  recommending  different 
ceilings  for  different  size  tribes/villages 
(e.g.  tribes  5.000+  will  have  one  ceiling 
and  tribes  with  less  than  5.000  will  have 
a  smaller  ceiling.)  Single  purpose  grant 
ceilings  for  each  field  office  shall  be 
established  in  the  NOFA. 

(2)  Individual  grant  amounts.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  the  field  office  may  take 
into  account  the  size  of  the  applicant, 
the  level  of  demand,  the  scale  of  the 
activity  proposed  relative  to  need  and 
operational  capacity,  the  number  of 
persons  to  be  served,  the  amount  of 
funds  required  to  achieve  project 
objectives  and  the  administrative 
capacity  of  the  applicant  to  complete 
the  activities  in  a  timely  manner. 

§  953.101    Reid  Office  allocation  of  funds. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  funds  will  be 
allocated  to  the  field  offices  responsible 
for  the  program  on  the  following  basis; 

(1)  Each  field  office  will  be  allocated 
$1,000,000  as  a  base  amount,  to  which 
will  be  added  a  formula  share  of'the 
balance  of  the  Indian.  CDBG  Program 
funds,  as  provided  in  paragraph  fa)(2)  of 
this  section. 

(2)  The  amount  remaining  after  the 
base  amount  is  allocated  will  be 
allocated  to  each  field  office  based  on 
the  most  recent  data  available  from 
reliable  sources  referable  to  the  same 
point  or  period  in  time,  as  follows: 

(i)  Forty  percent  (40%)  of  the  funds 
will  be  allocated  based  upon  each  field 
office's  share  of  the  total  eligible  Indian 
population; 

(ii)  Forty  percent  (40%)  of  the  funds 
will  be  allocated  based  upon  each  field 
office's  share  of  the  total  extent  of 


poverty  among  the  eligible  Indian 
population;  and 

(iii)  Twenty  percent  (20%)  of  the 
funds  will  be  allocated  based  upon  each 
field  office's  share  of  the  total  extent  of 
overcrowded  housing  among  the  eligible 
Indian  population. 

(b)  If  funds  are  set  aside  by  statute  for 
a  specific  purpose  in  any  fiscal  year,  the 
formula  in  paragraph  (a)  of  this  section 
will  apply  unless  otherwise  specified  in 
the  law.  or  unless  it  is  determined  that 
the  formula  is  inappropriate  to 
accomplish  the  purpose,  in  which  case 
the  Secretary  may  establish  other 
criteria  to  determine  an  allocation 
formula  for  distributing  funds  to  the 
field  offices. 

(c)  Data  used  for  the  allocation  of 
funds  will  be  based  upon  the  Indian 
population  of  those  Tribes  and  villages 
that  are  determined  to  be  eligible  ninety 
(90)  days  before  the  beginning  of  each  ' 
fiscal  year. 

§953.102    Recaptures. 

(a)  After  the  rating  and  ranking 
process  is  completed,  use  of  funds  that 
the  field  office  obtains  from  recapture  of 
obligated  funds  from  grantees  that  fail  to 
meet  statutory  or  regulatory 
requirements,  or  return  of  unneeded 
funds,  will  be  determined  by  the 
Assistant  Secretar)-  on  a  case-by-case 
basis.  The  funds  may  be  used  to  fund 
the  highest  ranking  unfunded  project, 
an  imminent  threat,  or  other  uses  as 
determined  by  the  Assistant  Secretary'. 

(b)  Undistributed  funds  (funds  that 
are  unobligated  at  the  conclusion  of  the 
rating  and  ranking  process)  will  be 
treated  the  same  as  recaptured  funds. 

(c)  Recaptured  and  undistributed 
funds  will  remain  with  the  field  office 
that  they  came  fix)m  unless  the  Assistant 
Secretary  deferinines  there  is  an 
overriding  reason  to  redistribute  the 
funds  outside  of  the  field  office's 
jurisdiction. 


Subpart  C— Eligible  Activities 
§953.200    General. 

The  eligibility  requirements  of  part 
570,  subpart  C  of  tliis  title— Eligible 
Activities— apply  to  grants  under  this 
part,  except  for  those  provisions  which 
are  specifically  stated  as  applying  only 
to  the  Entitlement  Cities  or  Small 
Cities — HUD  administered  programs, 
and  with  the  modifications  stated  in  this 
subpart. 

§  953.201    Primary  and  national  obiecttves. 

(a)  Not  less  than  70  percent  of  the 
funds  of  each  single  purpose  grant  must 
be  used  for  activities  that  benefit  low- 
and  moderate-income  persons  under  the 
criteria  set  forth  in  §  570.208(a)  of  this 


title.  In  determining  the  percentage  of 
funds  used  for  such  activities,  the 
provisions  of  §  570.200(a)(3)(i).  (iv).  and 
(v)  of  this  title  shall  apply.  The 
requirements  of  this  paragraph  (a)  do 
not  apply  to  imminent  threat  grants 
funded  under  Subpart  E  of  this  part. 

(b)  In  addition  to  the  requirement  of 
paragraph  (a)  of  this  section,  each 
activity  must  meet  one  of  the  national 
objectives  pursuant  to  the  criteria  set 
forth  in  §  570.208  of  this  title. 

§  953.202    Nonprofit  organizations. 

Tribal-based  nonprofit  organizations 
replace  neighborhood-based  nonprofit 
organizations  under  §570.204(r;(i)  of 
this  title.  A  Tribal-based  nonprofit 
organization  is  an  association  or 
corporation  duly  organized  to  promote 
and  undertake  community  development 
activities  on  a  not-for-profit  basis  within 
an  identified  service  area. 

§  953.203    Administrative  costs. 

(a)  For  purposes  of  this  part,  technical 
assistance  costs  associated  with 
developing  the  capacity  to  undertake  a 
specific  funded  program  activity  are  not 
considered  administrative  costs. 
Therefore,  these  costs  are  not  included 
in  the  twenty  percent  limitation  on 
planning  and  administration  stated  in 
part  570,  subpart  C  of  this  title. 

(b)  Technical  assistance  costs  cannot 
exceed  ten  percent  of  the  total  grant 
award.  As  used  in  this  part,  '"technical 
assistance"  means  the  transfer  of  skills 
and  knowledge  in  planning,  developing, 
and  administering  the  CDBG  program  to 
eligible  Indian  CDBG  recipients  who 
need  them  in  order  to  undertake  a 
specific  funded  program  activity. 

Subpart  D-rSlngle  Purpose  Grant 
Application  and  Selection  Process 

§  953.300    Application  requirements. 

(a)  Application  informatinn. 
Headquarters  shall  publish  a  Notice  of 
Funding  Availability  (NOFA)  in  the 
Federal  Register  not  less  than  30  days 
before  the  deadline{s)  for  application 
submission.  The  NOFA  will  provide 
information  relating  to  the  date  and  time 
for  application  submission,  the  form 
and  content  requirements  of  the 
application,  specific  information 
regarding  the  rating  and  ranking  criteria 
to  be  utihzed.  and  any  other  information 
pertinent  to  the  application  process. 

(b)  Costs  incurred  by  applicant. 
Notwithstanding  any  provision  in  Part 
570  of  this  title.  HUD  will  not  reimburse 
or  recognize  any  costs  incurred  before 
submission  of  the  single  purpose  grant 
application  to  HUD. 

(c)  HUD  will  not  normally  reimburse 
or  recognize  costs  incurred  before  HUD 
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approval  of  the  application  for  funding. 
However,  under  unusual  circumstances, 
the  Beld  office  may  consider  and 
approve  written  requests  to  recognize 
and  reimburse  costslincurred  after 
submission  of  the  abplication  where 


failure  to  do  so  wou 


hardship  on  the  applicant.  Such 
authorization  will  b  i  made  only  before 
the  costs  are  incurred  and  where  the 
requirements  for  rei  nbursement  have 
been  met  in  accorda  [ice  with  24  CFR 
58.22  and  with  the  understanding  that 
HUD  has  no  obligation  whatsoever  to 
approve  the  applica  ion  or  to  reimburse 
the  applicant  shoulc  the  application  be 
disapproved. 


§953.301    Screening 
applications. 

Each  Field  Office 
review  applications 
grants  in  accordant 
requirements  speci 
NOFA. 


and  review  of 


ivill  screen  and 
for  single  purpose 
with  the 
fled  in  the  annual 
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hee 


and 


s 


rot 


ths 


(a)  Threshold 
order  for  applicatioi^s 
the  initial  screening 
be  rated  and  ranked 
determine  that  the 
requirements  have 

(A)  Community  c/<  ■ 
appropriateness. 

dlThecostsare 
(2)  The  project(s) 

the  intended  use; 
[3]  The  project(s) 

achievable  (generall 

period). 

(B)  Reserved 
(ii)  If  in  the  judgnie: 

office,  available  dat< 
proposed  project(s) 
unreasonable,  is  ina 
intended  use,  or  is 
within  two  years, 
determine  that  the  a 
this  threshold 
reject  such  project  (s 
consideration. 

(2)  Capacity  and 
applicant  has  the 
the  proposed  progra^n 
applicants  that  prev 
participated  in  the 
Program  must  have 
adequately  or,  in 
documented  deficie  it 
applicant  must  have 
corrective  action  to 
performance. 

(i)  Capacity.  The 
or  will  acquire,  the 
technical,  or  adm 
necessary  to  carry 
projects.  If  the  field 
that  the  applicant 


requirements.  (l)(i)  In 
that  have  passed 
tests  of  §953.301  to 
field  offices  must 
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r  sasonable; 
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d  impose  undue 


owmg 

n  met: 

velopment 


usable  or 
within  a  two-year 


nt  of  the  field 
indicate  that  the 
i  :osts  are 
)propriate  for  the 
usable  generally 
field  office  shall 
)plicant  has  not  met 
requiiement,  and  shall 
from  further 


/  ej 
ca  )acity 


Lid 


I  ca!  es 


rformance.  The 

to  undertake 
.  Additionally, 
ously  have 
ianCDBG 
)erformed 
of  previously 
performance,  the 
taken  appropriate 
mprove  its 

pplicant  possesses, 
inanagerial, 
iniptrative  staff 
the  proposed 
)ffice  determines 
d<  es  not  have  or 


cannot  obtain  the  capacity  to  undertake 
the  project(s),  such  project(s)  will  be 
rejected  from  further  consideration, 
(ii)  Performance — (A)  Community 
development.  Performance 
determinations  are  made  through  the 
field  office's  normal  monitoring  process. 
Applicants  that  have  been  advised  in 
writing  of  negative  findings  on  previous 
grants,  for  which  a  schedule  of 
corrective  actions  has  been  established, 
will  not  be  considered  for  funding  if 
they  are  behind  schedule  as  of  the 
deadline  date  for  filing  applications. 

(B)  Housing  assistance.  The  applicant 
must  not  have  been  found  taking  actions 
to  impede  the  provision  or  operation  of 
assisted  housing  for  the  low-  and 
tnoderate-income  members  of  the  Tribe 
or  Village.  If  inadequate  performance  is 
found,  and  the  applicant  has  been 
notified  in  writing,  they  may  be  rejected 
from  further  consideration.  Performance 
determinations  are  made  through  the 
field  office's  normal  monitoring  process. 

(C)  Audits.  An  applicant  that  has  an 
outstanding  ICDBG  obligation  to  HUD 
that  is  in  arrears,  or  one  that  has  not 
agreed  to  a  repayment  schedule,  will  be 
disqualified  from  the  current  and 
subsequent  competitions  until  the 
obligations  are  current.  An  applicant 
whose  response  to  an  audit  finding  is 
overdue  or  unsatisfactory  will  be 
disqualified  from  the  current  and 
subsequent  competitions  until  the 
applicant  has  taken  final  action 
necessary  to  close  the  audit  finding(s). 
The  field  office  administrator  may 
provide  exceptions  to  this 
disqualification  requirement  in  cases 
where  the  applicant  has  made  a  good 
faith  effort  to  clear  non-monetary  audit 
findings.  In  no  instance,  however,  shall 
an  exception  be  provided  when  funds 
are  due  HUD,  unless  a  satisfactory 
arrangement  for  repayment  of  the  debt 
has  been  made,  and  payments  are 
current. 

(b)  Application  rating  system.  (1) 
Applications  that  meet  the  threshold 
requirements  established  in  paragraph 
(a)  of  this  section  will  be  rated 
competitively  within  each  field  office's 
jurisdiction. 

(c)  Periodic  NOFAs  will  weigh  and 
define  the  rating  factors  contained  in 
this  subpart.  Each  field  office  will  rate 
applications  on  the  basis  of  their 
responsiveness  to  the  factors  contained 
in  this  subpart  and  in  the  periodic 
NOFAs. 

(d)  Set-aside  selection  of  projects.  If 
funds  have  been  set  aside  by  statute  for 
a  specific  purpose  in  any  fiscal  year, 
other  criteria  pertinent  to  the  set-aside 
may  be  used  to  select  projects  for 
funding  from  the  set-aside. 


§  953.303    Housing  rating  category. 

(a)(1)  The  "housing  rating"  category 
consists  of  three  components: 

(i)  Housing  rehabilitation; 

(ii)  Land  to  support  new  housing;  and 

(iii)  New  housing  construction. 

(2)  Housing  rehabilitation,  and  new 
housing  construction  consist  of  three 
parts: 

(i)  Project  need  and  design; 

(ii)  Planning  and  implementation;  ajid 

(iii)  Leveraging. 

(3)  Land  to  support  newhousing 
consists  of  two  parts: 

(i)  Project  need;  and 

(ii)  Planning  and  implementation. 

(4)  Housing  projects  will  be  assigned 
to  the  appropriate  component  for  rating 
and  may  receive  a  maximum  of  100 
points. 

(b)  The  applicant  shall  assure  that  it 
will  use  project  funds  to  rehabilitate 
units  only  when  the  homeowner's 
payments  are  current  or  the  homeowner 
is  current  in  a  repayment  agreement  that 
is  subject  to  approval  by  the  field  office. 
The  field  office  may  grant  exceptions  on 
a  case-by-case  basis  to  this  requirement.  • 

(c)  New  housing  construction  can 
only  be  implemented  through  a 
nonprofit  organization  that  is  eligible 
under  §  953.202  or  is  otherwise  eligible 
under  §  570.207(b)(3)  of  this  title.  All 
applicants  for  new  housing  construction 
grants  shall  adopt,  by  current  tribal 
resolution,  construction  standards  prior 
to  submitting  an  application.  All 
applications  for  new  housing 
construction  projects  must  document 
that: 

(1)  No  other  housing  is  available  in 
the  immediate  reservation  area  that  is 
suitable  for  the  household(s)  to  be 
assisted;  and 

(2)  No  other  sources  can  meet  the 
needs  of  the  household(s)  to  be  served; 
and 

(3)  Rehabilitation  of  the  unit  occupied 
by  the  household  to  be  hou<;ed  is  not 
economically  feasible;  or 

(4)  The  household  to  be  housed 
currently  is  in  an  overcrowded  unit 
(sharing  unit  with  other  household(s)); 
or 

(5)  The  household  to  be  housed  has 
no  current  residence. 

(d)  Housing  rehabilitation  component. 
(1)  All  applicants  for  housing 
rehabilitation  projects  shall  adopt 
rehabilitation  standards  and 
rehabilitation  policies,  prior  to 
.submitting  an  application.  The 
following  criteria  will  be  used  to  rate 
housing  rehabilitation  applications. 

(i)  Project  need  and  design, 
(ii)  Planning  and  implementation, 
(iii)  Leveraging. 
(2)  TheNOFA  will  contain  the 
specific  housing  rehabilitation  rating 
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criteria  which  are  designed  to  measure 
need,  cost  of  rehabilitating  houses  to  a 
standard  condition,  benefit  to  low  and 
moderate  income  persons  and  other 
factors, 

(e)  Land  to  support  new  housing 
rating  component.  (1)  The  following 
criteria  will  be  used  to  rate  applications 
for  land  to  support  new  housing. 

(i)  Project  need. 

(ii)  Planning  and  implementation. 

(2)  The  NOFA  will  contain  the 
specific  rating  criteria  which  are 
designed  to  measure  need,  cost,  benefit 
to  low  and  moderate  income  persons 
and  other  factors  for  applications  for 
land  to  support  new  housing. 

(f)  Newnousing  construction  rating 
component.  (1)  New  housing 
construction  can  only  be  implemented 
through  a  nonprofit  organization  that  is 
eligible  under  §  953.202  or  is  otherwise 
eligible  under  §  570.207(b)(3)  of  this 
title.  The  following  criteria  will  be  used 
to  rate  applications  for  new  housing 
construction. 

(i)  Project  need  and  design. 

(ii^  Planning  and  implementation. 

(iii)  Leveraging. 

(2)  The  NOFA  will  contain  the 
specific  rating  criteria  which  are 
designed  to  measure  need,  cost,  benefit 
to  low  and  moderate  income  persons 
and  other  factors  for  applications  for 
new  housing  constnjction. 

§953.304    Community  facttities  rating 
category. 

(a)(1)  The  "community  facilities 
rating"  category  consists  of  two 
components: 

(i)  Infrastructure,  such  as  water,  sewer 
or  roads;  and 

(ii)  Buildings,  such  as  a  community 
center  or  child  care  facility. 

(2)  Each  component  consists  of  three 
parts: 

(i)  Project  need  and  design^, 

(ii)  Planning  and  implementation;  and 

(iii)  Leveraging. 

(3)  Community  facilities  projects  will 
be  assigned  to  the  appropriate 
comp>onent  for  rating  and  may  receive  a 
maximum  of  lOO  points. 

(b)  Infrastructure  rating  component. 
(l)  The  following  criteria  will  be  used 
to  rate  applications  for  infrastructure 
construction. 

(i)  Project  need  and  design. 

(ii)  Planning  and  implementation. 

(iii)  Leveraging. 

(2)  The  NOFA  will  contain  the 
specific  community  facilities- 
infrastructure  rating  criteria  which  are 
designed  to  measure  need,  benefit  to 
low  and  moderate  income  persons,  cost 
and  other  factors. 

(c)  Buildings  rating  component.  (1) 
The  following  criteria  will  be  used  to 
rate  applications  for  buildings. 


(i)  Project  need  and  design. 

(ii)  Planning  and  implementation. 

(iii)  Leveraging. 

(2>The  NOFA  will  contain  the 
specific  community  facilities-buildings 
rating  criteria  which  are  designed  to 
measure  need,  benefit  to  low  and 
moderate  income  persons,  cost  and 
other  factors. 

§953.305  .Economic  devetopment  rating 
category. 

(a)(1)  Economic  development 
assistance  may  be  provided  only  when 
an  analysis  is  done  which  shows  public 
benefit  commensurate  with  the 
assistance  to  the  business  can 
rea.sonably  be  expected  to  result  from 
the  assisted  project,  and  the  project  has 
a  reasonable  chance  of  success.  The 
applicant  shall  demonstrate  the  need  for 
grant  assistance  hy  providing 
documentation  to  support  a 
determination  that  the  assistance  is 
appropriate  to  implement  an  economic 
development  project.  Economic 
development  projects  may  receive  a 
maximum  of  100  points. 

(2)  The  economic  development  rating 
category  has  one  component  consisting 
of  four  parts. 

(i)  Project  success. 

(ii)  Organization. 

(iii)  Leveraging. 

(iv)  Permanent  full  time  job  creation. 

(b)  The  NOFA  will  contain  the 
specific  economic  development  rating 
criteria  which  are  designed  to  measure 
need,  benefit  to  low  and  moderate 
income  persons,  cost  and  other  factors. 

§953.306    Put>lic  services. 

Public  services  activities  may 
comprise  no  more  than  15  percent  of  the 
total  grant  award.  Such  projects  must 
therefore  be  submitted  with  one  or  more 
other  projects,  which  must  comprise  at 
least  85  percent  of  the  total  grant  award. 
A  public  service  project  will  be  funded 
only  if  the  project(s)  with  which  it  is 
submitted  rank  hi^  enough  to  be 
funded. 

§953.307    Funding  process. 

(a)  Notification.  Field  offices  will 
notify  applicants  of  the  actions  taken 
regarding  their  applications.  Gfent 
amounts  offered  may  reflect  adjustments 
made  by  the  field  offices  in  accordance 
with  §953. 100(b). 

(b)  Grant  award.  (1)  As  soon  as  HUD 
determines  that  the  applicant  has 
complied  with  any  pre-award 
requirements  and  absent  information 
which  would  alter  the  threshold 
determinations  under  §953.302.  the 
grant  will  be  awarded.  These  regulations 
(i.e..  24  CFR  Part  953)  become  part  of 
the  grant  agreement. 


(2)  All  grants  shall  be  conditioned 
upon  the  completion  of  all 
environmental  obligations  and  approval 
of  release  of  funds  by  HUD  in 
accordance  with  the  requirements  of 
part  58  of  this  title  and,  in  particular, 
subpart  I  of  Part  58  of  this  title,  except 
as  otherwise  provided  in: 

(i)  Section  58.33  of  this  title, 
"Emergencies"; 

(ii)  Section  58.34  of  this  title, 
"Exempt  activities";  or 

(iii)  Section  58.22  of  this  title. 
"Limitations  on  activities  pending 
clearance"  on  the  commitment  of  funds 
and  which  are  reimbursable  under 
subpart  C  of  part  570  of  this  title. 

(3)  HUD  may  impose  other  grant 
conditions  where  additional  actions  or 
approvals  are  required  prior  to  the  use 
of  funds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  2505-0043.) 

§953.308    Program  amendments. 

(a)  Grantees  shall  request  prior  HUD 
approval  for  all  program  amendments 
involving  the  alteration  of  existing 
activities  that  will  significantly  change 
the  scope,  location,  objective,  or  class  of 
beneficiaries  of  the  approved  activities, 
as  originally  described  in  the 
application. 

(b)  Amendment  requests  shall  include 
the  information  required  under 

§  953.300(a). 

(1)  Amendments  of  $25,000  or  more 
shall  address  all  the  rating  parts  and 
subparts  of  the  last  rating  cycle. 
Approval  is  subject  to  the  following: 

(i)  A  rating  equal  to  or  greater  than  the 
lowest  rating  received  by  a  funded 
project  during  the  last  rating  cycle: 

(ii)  Capability  to  complete  promptly 
the  modified  or  new  activities; 

(iii)  Compliance  with  the 
requirements  of  §  953.604  for  citizen 
participation;  and 

(iv)  The  preparation  of  an  amended  or 
new  environmental  review  in 
accordance  with  Part  58  of  this  title,  if 
there  is  a  significant  change  in  the  scope 
or  location  of  approved  activities. 

(2)  Amendments  of  less  than  $25,000 
shall  be  approved  subject  to  meeting  the 
requirements  of  paragraphs  (b)(1) 
(ii).(iii).  and  (iv)  of  this  section. 

(3)  Amendments  which  address 
imminent  threats  to  health  and  safety 
shall  be  reviewed  and  approved  in 
accordance  with  the  requirements  of 
Subpart  E  of  this  part. 

(c)  If  a  program  amendment  fails  to  be 
approved  and  the  original  project  is  no 
longer  feasible,  the  grant  funds 
proposed  for  amendment  shall  be 
returned  to  HUD. 
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may  make  funds 


Subpart  E — Imminent  Threat  Grants 

§953.400    Cm»rt8  for  funding. 

The  following  criteria  apply  to 
requests  for  assistance  under  this 
subpart: 

(a)  In  response  to  n  quests  for 
assistance,  the  ONAP  i 
available  under  this  ^bpart  to 
applicants  to  alleviate  or  remove 
imminent  threats  to  ijealth  or  safety  that 
require  an  immediatel  solution.  The 
urgency  and  immediacy  of  the  threat 
shall  be  independently  verified  prior  to 
the  approval  of  an  aiH)lication.  Funds 
may  only  be  used  to  deal  with  imminent 
threats  that  are  not  ol  a  recurring  nature 
and  which  represent  i  unique  and 
unusual  circumstance,  and  which 
impact  on  an  entire  s  irvice  area. 

(b)  Funds  to  alleviate  imminent 
threats  may  be  granted  only  if  the 
applicant  can  demon  itrate  to  the 
satisfaction  of  HUD  that  other  local  or 
Federal  funding  sour  :es  cannot  be  made 
available  to  alleviate  :he  threat. 

(c)  The  Office  of  Nitive  American 
Programs  will  establi  ih  grant  ceilings 
for  imminent  threat  applications. 


§953.401    Application  process. 

(a)  Letter  to  proceei  i  The  ONAP  may 
issue  the  applicant  a  etter  to  proceed  to 
incur  costs  to  alleviale  imminent  threats 
to  health  and  safety  c  nly  if  the  assisted 
activities  do  not  alter  environmental 
conditions  and  are  fo  r  temporary  or 
permanent  improven:  ents  limited  to 
protection,  repair,  or  restoration  actions 
necessary  only  to  cor  trol  or  arrest  the 
effects  of  imminent  threats  or  physical 
deterioration.  Reimbursement  of  such 
costs  is  dependent  uj  on  HUD  approval 
of  the  application. 

(b)  Applications. 
be  submitted  in  accordance  with 
§  953.300(a).  Applications  which  meet 
the  requirement  of  this  section  may  be 
approved  by  the  ONAP  without 
competition  in  accordance  with  the 
applicable  requireme  nts  of  §  953.307. 


•plications  shall 


§  953.402    Envlronmef  tal 

In  accordance  with 
58.34(a)(8),  grants  foi 
to  health  or  safety  an 
or  all  of  the  environniental 
requirements  of  part 
the  extent  provided  ' 


review. 

24CFR 

imminent  threats 
exempt  from  some 

review 
)8  of  this  title,  to 
that  section. 


11 


§953.403    AvailaMUty 

An  amount  not  to 
of  the  funds  made 
NOFA  for  the  ICDBG 
retained  by  the  Offio  > 
American  Programs 
under  this  part.  The 
imminent  threat  funds 
each  funding  cycle 


VMl 


Bf  funds. 

(xceed  five  percent 
available  by  the 
program  may  be 
of  Native 
(pNAP)  for  grants 
(mount  of 

retained  during 
ill  stated  in  the 


NOFA.  Any  remaining  funds  will  be 
used  as  if  they  are  a  part  of  the  new 
allocation  of  funds.  Field  offices  must 
correctly  indicate,  however,  the  fiscal 
year  in  which  the  residual  funds  were 
originally  allocated  when  the  funds  are 
awarded  to  applicants. 

Subpart  F — Grant  Administration 

§953.500    General. 

The  requirements  of  part  570,  subpart 
J  of  this  title — Grant  Administration — 
apply  to  grants  under  this  part  except 
for  those  provisions  that  are  specifically 
stated  as  applying  to  the  Entitlement 
Cities  or  Small  Qties— HUD 
administered  programs,  and  with  the 
modifications  stated  in  this  subpart. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  2506-0043.) 

§  953.501    Designation  of  public  agency. 

One  or  more  Tribal  departments  or 
authorities  may  be  designated  by  the 
chief  executive  officer  of  an  Indian 
Tribe  or  Alaskan  native  village  as  the 
operating  agency  to  undertake  activities 
assisted  under  this  part.  The  Indian 
Tribe  or  Alaskan  native  village  itself, 
however,  shall  be  the  applicant. 
Designation  of  an  operating  agency  does 
not  relieve  the  Indian  Tribe  or  Alaskan 
native  village  of  its  responsibility  to 
assure  that  the  program  will  be 
administered  in  accordance  with  all 
HUD  requirements,  including  these 
regulations. 

§  953.502    Force  account  construction. 

(a)  The  use  of  Tribal  work  forces  for 
construction  or  renovation  activities 
performed  as  part  of  the  activities 
funded  under  this  part  shall  be 
approved  by  HUD  before  the  start  of 
project  implementation.  In  reviewing 
requests  for  an  approval  of  force  account 
construction  or  renovation,  HUD  may 
require  that  the  grantee  provide  the 
following: 

(1)  Documentation  to  indicate  that  it 
has  carried  out  or  can  carry  out 
successfully  a  project  of  the  size  and 
scope  of  the  proposal; 

(2)  Documentation  to  indicate  that  it 
has  obtained  or  can  obtain  adequate 
supervision  for  the  workers  to  be 
utilized; 

(3)  Information  showing  that  the 
workers  to  be  utilized  are,  or  will  be, 
listed  on  the  Tribal  payroll  and  are 
employed  directly  by  a  unit,  department 
or  other  governmental  instrumentality 
of  the  Tribe  or  village. 

(b)  Any  and  all  excess  funds  derived 
from  the  force  account  construction  or 
renovation  activities  shall  accrue  to  the 
grantee  and  shall  be  reprogrammed  for 
other  activities  eligible  under  this  part 


in  accordance  with  §  953.308(b)  or 
returned  to  HUD  promptly. 

(c)  Insurance  coverage  for  force 
account  workers  and  activities  shall, 
where  applicable,  include  workman's 
compensation,  public  liability,  property 
damage,  builder's  risk,  and  vehicular 
liability. 

(d)  The  grantee  shall  specify  and 
apply  reasonable  labor  performance, 
construction,  or  renovation  standards  fo 
work  performed  under  the  force 
account. 

(e)  The  contracting  and  prociu-ement 
standards  set  forth  in  24  CFR  85.36 
apply  to  material,  equipment,  and 
supply  procurement  from  outside 
vendors  under  this  section,  but  not  to 
other  activities  undertaken  by  force 
account.  HUD  may  approve  alternative 
requirements  in  lieu  of  bonding  if 
compliance  with  the  bonding 
requirements  specified  in  §  85.36(h)  of 
this  title  is  determined  by  HUD  to  be 
infeasible  or  incompatible  with  the 
Indian  preference  requirements  set  forth 
in  §953.503. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  2506-0043.) 

§953.503    Indian  preference  requirements. 

(a)  Applicability.  HUD  has  determined 
that  grants  under  this  part  are  subject  to 
Section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)), 
which  requires  that,  to  the  greatest 
extent  feasible: 

(1)  Preference  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians;  and 

(2)  Preference  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(b)  Definitions.  Indian  organizations 
and  Indian-owned  economic  enterprises 
include  both  of  the  following: 

(1)  Any  economic  enterprise  as 
defined  in  section  3(e)  of  the  Indian 
Financing  Act  of  1974  (Pub.  L.  93-262); 
that  is,  "any  Indian-owned  commercial, 
industrial,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit  provided  that  such  Indian 
ownership  and  control  shall  constitute 
not  less  than  51  percent  of  the 
enterprise";  and 

(2)  Any  "Tribal  organizations"  as 
defined  in  section  4(c)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638);  that  is, 
"the  recognized  governing  body  of  any 
Indian  Tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
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members  of  the  Indian  community  to  be 
served  by  such  organizations  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities." 

(c)  Preference  in  administration  of 
grant.  To  the  greatest  extent  feasible, 
preference  and  opportunities  for 
training  and  employment  in  connection 
with  the  administration  of  grants 
awarded  under  this  part  shall  be  given 
to  Indians  and  Alaskan  natives. 

(d)  Preference  in  contracting.  To  the 
greatest  extent  feasible,  grantees  shall 
give  preference  in  the  award  of  contracts 
for  projects  funded  under  this  part  to 
Indian  organizations  and  Indian-owned 
economic  enterprises. 

(1)  Each  grantee  shall: 

(i)  Advertise  for  bids  or  proposals 
limited  to  qualified  Indian  organizations 
'^nd  Indian-owned  enterprises;  or 

(ii)  Use  a  two-stage  preference 
procedure,  as  follows: 

(A)  Stage  1.  Invite  or  otherwise  solicit 
Indian-owned  economic  enterprises  to 
submit  a  statement  of  intent  to  respond 
to  a  bid  announcement  limited  to 
Indian-owned  firms. 

(B)  Stage  2.  If  responses  are  received 
from  more  than  one  Indian  enterprise 
found  to  be  qualified,  advertise  for  bids 
or  proposals  limited  to  Indian 
organizations  and  Indian-owned 
economic  enterprises;  or 

(iii)  Develop,  subject  to  HUD  field 
office  one-time  approval,  the  grantee's 
own  method  of  providing  preference. 

\2)  If  the  grantee  selects  a  method  of 
providing  preference  that  results  in 
fewer  than  two  responsible  qualified 
organizations  or  enterprises  submitting 
a  statement  of  intent,  a  bid  or  a  proposal 
to  perform  the  contract  at  a  reasonable 
cost,  then  the  grantee  shall: 

(i)  Re-bid  the  contract,  using  any  of 
the  methods  described  in  paragraph 
(d)(1)  of  this  section;  or 

(ii)  Re-bid  the  contract  without 
limiting  the  advertisement  for  bids  or 
proposals  to  Indian  organizations  and 
Indian-owned  economic  enterprises;  or 

(iii)  If  one  approvable  bid  is  received, 
request  field  office  review  and  approval 
of  the  proposed  contract  and  related 
procurement  documents,  in  accordance 
with  24  CFR  85.36,  in  order  to  award 
the  contract  to  the  single  bidder. 

(3)  Procurements  that  are  within  the 
dollar  limitations  established  for  small 
purchases  under  24  CFR  85.36  need  not 
follow  the  formal  bid  procedures  of 
paragraph  (d)  of  this  section,  since  these 
procurements  are  governed  by  the  small 
purchase  procedures  of  24  CFR  85.36. 
However,  a  grantee's  small  purchase 
procurement  shall,  to  the  greatest  extent 
feasible,  provide  Indian  preference  in 
the  award  of  contracts. 


(4)  All  preferences  shall  be  publicly 
announced  in  the  advertisement  and 
bidding  solicitation  and  the  bidding 
documents. 

(5)  A  grantee,  at  its  discretion,  may 
require  information  of  prospective 
contractors  seeking  to  qualify  as  Indian 
organizations  or  Indian-owned 
economic  enterprises;  however,  this 
information  need  not  be  submitted  to 
HUD.  Grantees  may  require  prospective 
contractors  to  include  the  following 
information  prior  to  submitting  a  bid  or 
proposal,  or  at  the  time  of  submission: 

(i)  Evidence  showing  fully  the  extent 
of  Indian  ownership,  control,  and 
interest; 

(ii)  Evidence  of  structure, 
management  and  financing  affecting  the 
Indian  character  of  the  enterprise, 
including  major  subcontracts  and 
purchase  agreements;  materials  or 
equipment  supply  arrangements;  and 
management  salary  or  profit-sharing 
arrangements;  and  evidence  showing 
the  effect  of  these  on  the  extent  of 
Indian  ownership  and  interest;  and 

(iii)  Evidence  sufficient  to 
demonstrate  to  the  satisfaction  of  the 
grantee  that  the  prospective  contractor 
has  the  technical,  administrative,  and 
financial  capability  to  perform  contract 
work  of  the  size  and  type  involved. 

(6)  The  grantee  shall  incorporate  the 
following  clause  (referred  to  as  the 
Section  7(b)  clause)  in  each  contract 
awarded  in  connection  with  a  project 
funded  under  this  part: 

(i)  The  work  to  be  performed  imder 
this  contract  is  on  a  project  subject  to 
Section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)) 
(Indian  Act).  Section  7(b)  requires  that 
to  the  greatest  extent  feasible: 

(A)  Preferences  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians;  and 

(B)  Preferences  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(ii)  The  parties  to  this  contract  shall 
comply  with  the  provisions  Of  Section 
7(b)  of  the  Indian  Act. 

(iii)  In  connection  with  this  contract, 
the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  the 
award  of  any  subcontracts  to  Indian 
organizations  and  Indian-owned 
economic  enterprises,  and  preferences 
and  opportunities  for  training  and 
employment  to  Indians  and  Alaskan 
natives. 

(iv)  The  contractor  shall  include  this 
Section  7(b)  clause  in  every  subcontract 
in  connection  with  the  project,  and 
shall,  at  the  direction  of  the  grantee, 
take  appropriate  action  pursuant  to  the 


subcontract  upon  a  finding  by  the 
grantee  or  HUD  that  the  subcontractor 
has  violated  the  Section  7(b)  clause  of 
the  Indian  Act. 

(e)  Additional  Indian  preference 
requirements.  A  grantee  may,  with  prior 
HUD  approval,  provide  for  additional 
Indian  preference  requirements  as 
conditions  for  the  award  of,  or  in  the 
terms  of,  any  contract  in  connection 
with  a  project  funded  under  this  part. 
The  additional  Indian  preference 
,  requirements  shall  be  consistent  with 
the  objectives  of  the  Section  7(b)  clause 
of  the  Indian  Act  and  shall  not  result  in 
a  significantly  higher  cost  or  greater  risk 
of  non-performance  or  longer  period  of 
performance.  The  additional  Indian 
preference  requirements  permitted  by 
this  part  do  not  include  the  imposition 
of  geographic  preferences  or  restrictions 
to  the  procurement  process. 

§  953.504    Grant  closeout  procedure. 

Within  .90  days  of  the  date  that  HUD 
determines  the  grant  has  met  the  criteria 
for  closeout,  the  grantee  shall  submit  to 
HUD  a  completed  Financial  Status 
Report  (SF-269).  In  addition,  the 
requirements  of  §  570.509  of  this  title. 
Grant  closeout  procedures,  apply  to  the 
ICDBG  program  where  applicable. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  2506-0043.) 

§953.505    Program  Income. 

(a)  Disposition  of  program  income 
received  by  recipients. 

(1)  Program  income  received  before 
grant  closeout  may  be  retained  by  the 
recipient  if  the  income  is  treated  as 
additional  CDBG  funds  subject  to  all 
applicable  requirements  governing  the 
use  of  CDBG  hinds. 

(2)  If  the  recipient  chooses  to  retain 
program  income,  that  income  shall 
affect  withdrawals  of  grant  funds  from 
the  U.S.  Treasury  as  follows: 

(i)  Program  income  in  the  form  of 
repayments  to,  or  interest  earned  on,  a 
revolving  fimd  shall  be  substantially 
disbursed  from  the  fund  before 
additional  cash  withdrawals  are  made 
from  the  U.S.  Treasury  for  the  same 
activity.  (This  rule  does  not  prevent  a 
lump  sum  disbursement  to  finance  the 
rehabilitation  of  privately  owTied 
properties  as  provided  for  in  §  570.513 
of  this  title.) 

(ii)  Sub.stantially  all  other  program 
income  shall  be  disbursed  for  eligible 
activities  before  additional  cash 
withdrawals  are  made  from  the  U.S. 
Treasury-. 

(3)  Program  income  on  hand  at  the 
time  of  closeout  shall  continue  to  be 
subject  to  the  eligibility  requirements  in 
subpart  C  of  this  part  and  all  other 
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applicable  provisions  |)f  this  part  until 
it  is  expended. 

(4)  Unless  otherwis^  provided  in  any 
grant  closeout  agreement,  and  subject  to 
the  requirements  of  paragraph  (a)(5)  of 
this  section,  income  received  after 
cioseout  shall  not  be  governed  by  the 
provisions  of  this  part^  except  thiat,  if  at 
the  time  of  cioseout  the  recipient  has 
another  ongoing  CDBG  grant  received 
directly  from  HUD,  fui>ds  received  after 
cioseout  shall  be  treaty  as  prt^ram 
income  of  the  ongoing  {grant  program. 

(5)  If  the  recipient  does  not  have 
another  ongoing  grant  received  directly 
from  HUD  at  the  time  tf  cioseout. 
income  received  after  cioseout  from  the 
disposition  cereal  property  or  from 
loans  outstanding  at  tl^  time  of  cioseout 
shall  not  be  governed  ay  the  provisions 
of  this  part,  except  thai  such  income 
shall  be  used  for  activities  that  meet  one 
of  the  national  objectives  in  24  CFR 
570.208  and  the  eii^bliity  requirements 
described  in  section  105  of  the  Act. 

(b)  All  other  prograa  income  received 
after  cioseout  will  not  pe  governed  by 
the  provisions  of  this  { art. 


Subpart  G— Other  Pn 
Requirements 


ram 


§953.600    GMwral. 

The  following  requiikments  of  24  CFR 
part  570,  subpwrt  K — Qther  Program 
Requirements — apply  to  grants  under 
this  part. 

(a)  24  CFR  570.605, '  National  Flood 
insurance  Program." 

(b)  24  CFR  570.608,    Lead-based 
paint." 

(c)  24  CFR  57a609, '  Use  of  debarred, 
suspended,  or  ineligibi  e  contractors  or 
subrecipients." 

(d)  24  CFR  570.610,  '"Uniform 
administrative  requireihents  and  cost 
principles."  Non-fieder4lly  reco^ized 
tribes  shall  follow  the  tequirements  of 
24  CFR  part  85  and  OMB  Circulars  A- 
87  and  A-128.  Copies  of  OMB  Qrculars 
may  be  obtained  from  E.O.P. 
Publications,  room  2200,  New  Executive 
Office  Building,  Washibgton,  DC  20503, 
telephone  (202)  395-7332.  (This  is  not 

a  toll-free  number.)  Thire  is  a  limit  of 
two  free  copies. 

§953.601    Nondiscrtmlnetton. 

(a)  Under  the  autbor^y  of  section 
107(e)(2)  of  the  Act.  th#  Secretary 
waives  the  requirement  that  recipients 
comply  with  section  109  of  the  Act 
except  with  respect  to  the  prohibition  of 
discrimination  based  on  age.  sex,  or 
against  an  otherwise  qviaiified  disabled 
individual  I 

(b)  A  recipient  shall  u>mply  with  the 
provisions  of  title  n  of  Pub.  L.  90-284 
(24  U.S.C.  1301— the  Indian  Qvil  Rights 


Act)  in  the  administration  of  a  program 
or  activity  funded  in  whole  or  in  part 
with  fiinds  made  available  under  this 
part.  For  purposes  of  this  section, 
"program  or  activity"  is  defined  as  any 
function  conducted  by  an  identifiable 
administrative  unit  of  the  recipient;  and 
"funded  in  whole  or  in  part  vnth  funds 
made  available  under  this  part"  means 
that  community  development  funds  in 
any  amount  have  been  transferred  by 
the  recipient  to  an  identifiable 
administrative  unit  and  di^Hirsed  in  a 
program  or  activity. 

§  953.602    Retocatioo  and  real  pfoperty 
acquisition. 

(a)  Minimize  dispkuxmeat.  Consistent 
with  the  other  goals  and  obfectives  of 
this  part,  grantees  shall  assure  that  they 
have  taken  all  reasonable  steps  to 
minimize  the  displacement  of  persons 
(households,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of 

a  project  assisted  under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project 
Such  tenants  must  be  provided: 

(1)  ReimbursemeDt  tor  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  erf  moving 
to  and  from  the  temporarily  occupied 
housing  and  any  increese  in  monthly 
housing  costs  (e.g.,  rent/utility  costs). 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable,  safe 
and  habitable  dwelling  to  be  made 
available  for  the  temporary  period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  occupy  a  suitable, 
decent,  safe,  and  sanitary  dwelhng  in 
the  building/complex  following 
completion  of  the  repairs;  and 

(iv)  The  provisicms  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  dispiaced 
persons.  A  displaced  person  (defined  in 
paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URAK42  U.S.C  4601-4655) 
and  implementing  regulations  at  49  CFR 
part  24. 

(d)  Optional  relocation  assistance. 
Under  section  105(a){ll)  of  the  Act,  the 
grantee  may  provide  relocation 
payments  and  other  relocation 
assistance  to  persons  displaced  by  a 


project  that  is  not  subject  to  paragraph 
(c)  of  this  section.  The  grantee  may  also 
provide  relocation  assistance  to  persons 
receiving  assistance  under  paragraph  (c) 
of  this  section  at  levels  in  excess  of 
those  required.  For  assistance  that  is  not 
required  by  State  or  tribal  law,  the 
grantee  shall  adopt  a  written  policy* 
available  to  the  public  that  describes  the 
relocation  assistance  that  it  has  elected 
to  furnish  and  provides  for  equal 
relocation  assistance  within  each  class 
of  displaced  persons. 

(e)  Acquisition  of  real  property.  The 
acquisition  of  real  property  for  an 
assisted  activity  is  subject  to  49  CFR 
jwrt  24,  subpart  B.  Whenever  the 
grantee  does  not  have  the  authority  to 
acquire  the  real  property  through 
condemnation,  it  shall: 

(1)  Before  discussing  the  purchase 
price,  inform  the  owner: 

(i)  Of  the  amount  it  believes  to  be  the 
fair  market  value  of  the  property.  Such 
amount  shall  be  based  upon  one  or  more 
appraisals  prepared  by  a  qualified 
appraiser.  However,  this  provision  does 
not  prevent  the  grantee  from  accepting 
a  donation  or  purchasing  the  real 
property  at  less  than  its  fair  market 
value. 

(ii)  That  it  will  be  unable  to  acquire 
the  property  if  negotiations  fail  to  result 
in  an  amicable  agreement. 

(2)  Request  HUD  approval  of  the 
proposed  acquisition  price  before 
executing  a  firm  commitment  to 
purchase  the  property.  The  grantee  shall 
include  with  its  request  a  copy  of  the 
appraisal(s)  and,  when  applicable,  a 
justification  for  any  projyosed 
acquisition  payment  that  exceeds  the 
fair  market  value,of  the  property.  HUD 
will  promptly  review  the  proposal  and 
inform  the  grantee  of  it's  approval  or 
disapproval. 

(f)  Appeals.  A  person  who  disagrees 
with  the  grantee's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person."  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
grantee.  A  person  who  is  dissatisfied 
with  the  grantee's  detomination  on  his 
or  her  appeal  may  submit  a  written 
request  for  review  of  that  determination 
to  the  HUD  Field  Office. 

(g)  Responsibility  ofgmntee.  (1)  The 
grantee  shall  certify  that  it  will  comply 
with  the  URA,  the  regulations  at  49  CFR 
part  24,  and  the  requirements  of  this 
section,  (i.e.,  provide  assurance  of 
compliance  as  required  by  49  CFR  part 
24).  The  ^antee  a^il  ensure  such 
compliance  notwithstarKling  any  third 
party's  contractual  obligation  to  the 
grantee  to  comply  with  these  provisions. 


Federal  Register  /  Vol.  59.  No.  143  /  Wednesday.  July  27.  1994  /  Rules  and  Regulations 


38337 


(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  However,  such 
assistance  may  also  be  paid  for  with 
funds  available  to  the  grantee  from  any 
other  source. 

(3)  The  grantee  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  this  section. 

(h)  Displaced  person.  (1)  For  purposes 
of  this  section,  the  term  "displaced 
person"  means  any  person  (family, 
individual,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  his  or  her 
personal  property  from  real  property, 
permanently,  as  a  direct  result  of 
rehabilitation,  demolition,  or 
acquisition  for  a  project  assisted  under 
this  part.  This  includes  any  permanent, 
involuntary  move  for  an  assisted 
project,  including  any  permanent  move 
from  real  propertv  that  is  made: 

(i)  After  notice  Dy  the  grantee  or 
property  owner  to  move  permanently 
from  the  property,  if  the  move  occurs  on 
or  after  the  date  of  the  submission  of  an 
application  for  financial  assistance  by 
the  grantee  to  HUD  that  is  later 
approved  for  the  project. 

(ii)  Before  the  elate  of  the  submission 
of  the  application  requesting  assistance, 
if  either  HUD  or  the  grantee  determines 
that  the  displacement  directly  resulted 
from  acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project. 

(iii)  By  a  tenant-occupant  of  a 
dweUing  unit,  if  any  one  of  the 
following  three  situations  occurs: 

(A)  The  tenant  moves  after  execution 
of  the  agreement  between  the  grantee 
and  HUD  and  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex  upon  completion  of 
the  project  under  reasonable  terms  and 
conditions.  Such  reasonable  terms  and 
conditions  include  a  monthly  rent  and 
estimated  average  monthly  utility  costs 
that  do  not  exceed  the  greater  of 

[1]  the  tenant's  monthly  rent  and 
estimated  average  monthly  utility  costs 
before  the  agreement;  or 

(2)  30  percent  of  gross  household 
income;  or 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex,  and  either 

(1)  the  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation  or 

(2)  otner  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(C)  The  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 


building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  for  financial  assistance  to 
HUD,  and,  before  signing  a  lease  or 
commencing  occupancy,  was  provided 
written  notice  of  the  project,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily  relocated 
or  suffer  a  rent  increase)  and  the  fact 
that  the  person  would  not  qualify  as  a 
"displaced  person"  or  for  any  assistance 
provided  under  this  section  as  a  result 
of  the  project; 

(ii)  The  person  is  not  displaced,  as 
defined  under  49  CFR  24.2(g)(2). 
(iii)  The  grantee  determines  the 
person  is  not  displaced  as  a  direct  result 
of  acquisition,  rehabilitation,  or 
demolition  for  an  assisted  project.  To 
exclude  a  person  on  this  basis,  HUD 
must  concur  in  that  determination. 

(3)  A  grantee  may  ask  HUD.  at  any 
time,  to  determine  whether  a  specific 
displacement  is  or  would  be  covered 
under  this  section, 

(i)  Initiation  of  negotiations.  For 
purposes  of  determining  the  formula  for 
computing  the  replacement  housing 
assistance  to  be  provided  to  a  person 
displaced  as  a  direct  result  of 
rehabilitation  or  demolition  of  the  real 
property,  the  term  "initiation  of 
negotiations"  means  the  execution  of 
the  agreement  covering  the 
rehabilitation  or  demolition, 
(ii)  Reserved. 

§953.603    Labor  standards. 

In  accordance  with  the  authority 
under  section  107(e)(2)  of  the  Act.  the 
Secretary  waives  the  provisions  of 
section  110  of  the  Act  (Labor  Standards) 
with  respect  to  this  part,  including  the 
requirement  that  laborers  and 
mechanics  employed  by  the  contractor 
or  subcontractor  in  the  performance  of 
construction  work  financed  in  whole  or 
in  part  with  assistance  received  under 
this  part  be  paid  wages  at  rates  not  less 
than  those  prevailing  on  similar 
construction  in  the  locality,  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 

§953.604    atizen  participation. 

(a)  In  order  to  permit  residents  of 
Indian  Tribes  and  Alaskan  native 
villages  to  examine  and  appraise  the 


applicant's  application  for  fun  Js  under 
this  part,  the  applicant  shall  follow 
traditional  means  of  resident 
involvement  which,  at  the  least,  include 
the  following: 

(1)  Furnishing  residents  with 
information  concerning  the  amounts  of 
funds  available  for  proposed  community 
development  and  housing  activities  and 
the  range  of  activities  that  may  be 
undertaken. 

(2)  Holding  one  or  more  meetings  to 
obtain  the  views  of  residents  on 
community  development  and  housing 
needs.  Meetings  shall  be  scheduled  in 
ways  and  at  times  that  will  allow 
participation  by  residents. 

(3)  Developing  and  publishing  or 
posting  a  community  development 
statement  in  such  a  manner  as  to  afford 
affected  residents  an  opportunity  to 
examine  its  contents  and  to  submit 
comments. 

(4)  Affording  residents  an  opportunity 
to  review  and  comment  on  the 
applicant's  performance  under  any 
active  community  development  block 
grant. 

(b)  Prior  to  submission  of  the 
application  to  HUD,  the  applicant  shall 
certify  by  an  official  Tri'oal  resolution 
that  it  has  met  the  requirements  of 
paragraph  (a)  of  this  section,  and 

(1)  considered  any  comments  and 
views  expressed  by  residents  and,  if  it 
deems  it  appropriate,  modified  the 
apolication  accordingly,  and 

(2)  made  the  modified  application 
available  to  residents. 

(c)  No  part  of  the  requirement  under 
paragraph  (a)  of  this  section  shall  be 
construed  to  restrict  the  responsibility 
and  authority  of  the  applicant  for  the 
development  of  the  application  and  the 
execution  of  the  grant.  Accordingly,  the 
citizen  participation  requirements  of 
this  section  do  not  include  concurrence 
by  any  person  or  group  in  making  final 
determinations  on  the  contents  of  the 
application. 

§953.605    Environment. 

In  order  to  assure  that  the  policies  of 
the  National  Environmental  Policy  Act 
of  1969  and  other  provisions  of  Federal 
law  which  further  the  purposes  of  that 
act  (as  specified  in  24  CFR  58.5)  are 
most  effectively  implemented  in 
connection  with  the  expenditure  of 
block  grant  funds,  the  recipient  shall 
comply  with  the  Environment  Review 
Procedures  for  the  Community 
Development  Block  Grant  Program  (24 
CFR  Part  58).  Upon  completion  of  the 
environmental  review,  the  recipient 
shall  submit  a  certification  and  request 
for  release  of  funds  for  particular 
projects  in  accordance  with  24  CFR  part 
58. 
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S  953.606   Conflict  of  Interest 

(a)  Applicability.  (  )  In  the 
procurement  of  supp  lies,  equipment, 
construction,  and  sei  vices  by  grantees 
and  subrecipients,  the  conflict  of 
interest  provisions  it  24  OFR  85.36  and 
0MB  Circular  A-110  shall  apply. 
Copies  of  OMB  Circu  lars  may  be 
obtained  from  E.OP.  Publications, 
Room  2200,  New  Executive  OfTice 
Building,  Washington,  DC  20503. 
telephone  (202)  395-  7332.  (This  is  not 
a  toll-free  number.)  1  here  is  a  limit  of 
t^vo  free  copies. 

(2)  In  all  cases  not  governed  by  24 
CFR  85.36  and  OMB  Circular  A-110,  the 
provisions  of  this  sec  tion  shall  apply. 
Such  casts  include  tie  provision  of 
assistance  by  the  red  pient  or  by  its 
subrecipients  to  busi  lesses.  individuals, 
and  other  private  ent  ties  under  eligible 
activities  that  author  ze  such  assistance 
(e.g.,  rehab'' italion,  p  reservation,  and 
other  improvements  of  private 
properties  or  facilitie  5  under  §  570.202 
of  this  title;  or  grants  loans,  and  other 
assistance  to  busines  \es,  individuals, 
and  other  private  ent  ties  under 
§  570.203  or  §  570.20  \  of  this  title). 

(b)  Conflicts  prohil  ited.  Except  for  the 
use  of  ICDBG  funds  I  >  pay  salaries  and 
other  related  adminis  trative  or 
personnel  costs,  the  j  eneral  rule  is  that 
no  persons  described  in  paragraph  (c)  of 
this  section  who  exei  dse  or  have 
exercised  any  functic  ns  or 
responsibilities  with  respect  to  ICDBG 
activities  assisted  um  ler  this  part  or  who 
are  in  a  position  to  p.xticipate  in  a 
decision-making  pro<  ess  or  gciii  inside 
information  with  regi  rd  to  such 
activities,  may  obtair  a  personal  or 
financial  interest  or  b  enefit  from  an 
ICDBG  assisted  activi  ty,  or  have  an 
interest  in  any  contra  zl,  subcontract  or 
agreement  \  i  ih  respe  ct  thereto,  or  the 
proceeds  thereunder,  either  for 
themselves  or  those  \  liih  whom  they 
have  family  or  busim  ss  ties,  during 
their  tenure  or  for  on  s  year  thereafter, 

(c)  Persons  coverec .  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  tai  my  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  or  appoint(  d  official  of  the 
recipient,  or  of  any  di  »signated  public 
agencies,  or  subrecip  ents  under 
§570.204  of  this  title  receiving  funds 
under  this  part. 

(d)  Exceptions  reqiiiing  HUD 
approval— (1)  Thresh  old  requirements. 
Upon  the  written  reqi  lest  of  a  recipient, 
HUD  may  grant  an  ex  :;eption  to  the 
provisions  of  paragra  )h  (b)  of  this 
section  on  a  case-by-<  ase  basis,  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  pi  trposes  of  the  Act 
and  the  effective  and  efficient 
administral.>)n  of  the  recipient's 


program  or  project.  An  exception  may 
be  considered  only  after  the  recipient 
has  provided  the  following: 

(i)  A  disclosure  of  the  nature  of  the 
possible  conflict,  accompanied  by  an 
assurance  that  there  has  been  public 
disclosure  of  the  conflict  and  a 
description  of  how  the  public  disclosure 
was  made;  and 

(ii)  An  opinion  of  the  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
Tribal  laws  on  conflict  of  interest,  or 
applicable  State  laws. 

(2)  Factors  to  be  considered  for 
exceptions:  In  determining  whether  to 
grant  a  requested  exception  after  the 
recipient  has  satisfactorily  met  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  HLTD  shall  consider  the 
cumulative  effect  of  the  following 
factors,  where  applicable: 

(i)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or 
essential  expert  knowledge  to  the 
program  or  project  which  would 
otherwise  not  be  available; 

(ii)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(iii)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  from  the  decision- 
making process,  with  reference  to  the 
specific  assisted  activity  in  question; 

(iv)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in 
paragranh  (b)  of  this  section; 

(v)  Whether  undue  hardship  will 
result,  eitheF  to  the  recipient  or  to  the 
person  affected,  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict; 

(vi)  Any  other  relevant 
considerations. 

(e)  Circumstances  under  which  the 
conflict  prohibition  does  not  apply.  (1) 
In  instances  where  a  person  who  might 
otherwise  be  deemed  to  be  included 
under  the  conflict  prohibition  is  a 
member  of  a  group  or  class  of 
beneficiaries  of  the  assisted  activity  and 
receives  generally  the  same  interest  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class,  the 
prohibition  does  not  apply,  except  that 
if.  by  not  applying  the  prohibition 
against  conflict  of  interest,  a  violation  of 
Tribal  or  State  laws  on  conflict  of 
interest  would  result,  the  prohibition 
does  apply.  However,  if  the  assistance  to 
be  provided  is  housing  rehabilitation  (or 
repair)  or  new  housing,  a  pubhc 
disclosure  of  the  nature  of  the  assistance 
to  be  provided  and  the  specific  basis  for 
the  selection  of  the  proposed 
beneficiaries  must  be  made  prior  to  the 
submission  of  an  application  to  HUD, 


Evidence  of  this  disclosure  must  be 
provided  as  a  component  of  the 
apphcation. 

(2)  All  records  pertaining  to  the 
recipient's  deci.sion  under  this  section 
shall  be  maintained  for  HUD  review 
upon  request. 

Subpart  H — Program  Performance 

§  953.700    Reports  to  t>e  sutMnitted  t>y 
grantee. 

Grant  recipients  shall  submit  an 
annual  status  report  of  progress  made  on 
previously  funded  open  grants  at  a  time 
determined  by  the  field  office.  The 
status  report  shall  be  in  narrative  form 
addressing  three  areas: 

(a)  Progress.  The  progress  made  in 
completing  approved  activities  should 
be  described  including  a  listing  of  work 
remaining  together  with  a  revised 
implementation  schedule,  if  necessary. 

(b)  Expenditure  of  funds.  A 
breakdown  of  funds  spent  on  each  major 
project  activity  or  category  should  be 
provided. 

(c)  Grantee  assessment.  If  the 
project(s)  has  been  completed,  an 
evaluation  of  the  eHectiveness  of  the 
project  in  meeting  the  grantee's 
community  development  needs. 

(Approved  tjy  the  Office  of  Management  and 
Budget  under  Control  No.  2506-0043.) 

§  953.701    Review  of  recipient's 
performance. 

(a)  Objective.  HUD  will  review  each 
recipient's  performance  to  determine 
whether  the  recipient  has: 

(1)  Complied  with  the  requirements  of 
the  Act.  this  part,  and  other  applicable 
laws  and  regulations; 

(2)  Carried  out  its  activities 
substantially  as  described  in  its 
application; 

(3)  Made  substantial  progress  in 
carrying  out  its  approved  program; 

(4).A  continuing  capacity  to  carry  out 
the  approved  activities  in  a  timely 
manner;  and 

(5)  The  capacity  to  undertake 
additional  activities  funded  under  this 
part. 

(b)  Basis  for  review.  In  reviewing  each 
recipient's  performance,  HUD  will 
consider  all  available  evidence  which 
may  include,  but  not  be  limited  to,  the 
following: 

(1)  The  approved  apphcation  and  any 
amendments  thereto; 

(2)  Reports  prepared  by  the  recipient; 

(3)  Records  maintained  by  the 
recipient; 

(4)  Results  of  HUD's  rnonitoring  of  the 
recipient's  performance,  including  field 
evaluation  of  the  quality  of  the  work 
performed; 

(5)  Audit  reports; 
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(6)  Records  of  drawdowns  on  the  line 
ofcredit; 

(7)  Records  of  comments  and 
complaints  by  citizens  and 
organizations;  and 

(8)  Litigation. 

§  953.702    Corrective  and  remedial  action. 

(a)  General.  One  or  more  corrective  or 
remedial  actions  will  be  taken  by  HUD 
when,  on  the  basis  of  the  performance 
review,  HUD  determines  that  the     ' 
recipient  has  not: 

(1)  Complied  with  the  requirements  of 
the  Act.  this  part,  and  other  applicable 
laws  and  regulations,  including  the 
environmental  responsibilities  assumed 
under  section  104(g)  of  title  I  of  the  Act; 

(2)  Carried  out  its  activities 
substantially  as  described  in  its 
applications; 

(3)  Made  substantial  progress  in 
carrying  out  its  approved  program;  or 

(4)  Shown  the  continuing  capacity  to 
carry  out  its  approved  activities  in  a 
timely  manner. 

(b)  Action.  The  action  taken  by  HUD 
will  be  designed,  first,  to  prevent  the 
continuance  of  the  deficiency;  second, 
to  mitigate  any  adverse  effects  or 
consequences  of  the  deficiency;  and 
third,  to  prevent  a  recurrence  of  the 
same  or  similar  deficiencies.  The 
following  actions  may  be  taken  singly  or 
in  combination,  as  appropriate  for  the 
circumstances: 

(1)  Request  the  recipient  to  submit 
progress  schedules  for  completing 
approved  activities  or  for  complying 
with  the  requirements  of  this  part; 

(2)  Issue  a  letter  of  warning  advising 
the  recipieiit  of  the  deficiency 
(including  environmental  review 
deficiencies  and  housing  assistance 
deficiencies),  describing  the  corrective 
actions  to  be  taken,  establishing  a  date 
for  corrective  actions,  and  putting  the 
recipient  on  notice  that  more  serious 
actions  will  be  taken  if  the  deficiency  is 
not- corrected  or  is  repeated; 

(3)  Advise  the  recipient  that  a 
certification  of  compliance  will  no 
longer  be  acceptable  and  that  additional 


information  or  assurances  will  be 
required; 

(4)  Advise  the  recipient  to  suspend, 
discontinue,  or  not  incur  costs  for  the 
affected  activity; 

(5)  Advise  the  recipient  to  reprogram 
funds  from  affected  activities  to  other 
eligible  activities,  provided  that  such 
action  shall  not  be  taken  in  connection 
with  any  substantial  violation  of  Part  58 
and  provided  that  such  reprogramming 
is  subjected  to  the  environmental  review 
procedures  of  Part  58  of  this  title; 

(6)  Advise  the  recipient  to  reimburse 
the  recipient's  program  account  or  line 
ofcredit  in  any  amount  improperly 
expended; 

(7)  Change  the  method  of  payment 
from  a  line  ofcredit  basis  to  a 
reimbursement  basis;  and/or 

(8)  Suspend  the  line  ofcredit  until 
corrective  actions  are  taken. 

§  953.703    Reduction  or  withdrawal  of 
grant 

(a)  General.  A  reduction  or 
withdrawal  of  a  grant  under  paragraph 
(b)  of  this  section  will  not  be  made  until 
at  least  one  of  the  corrective  or  remedial 
actions  specified  in  §  953.702(b)  has 
been  taken  and  only  then  if  the  recipient 
has  not  made  an  appropriate  and  timely 
response.  Before  making  such  a  grant 
reduction  or  withdrawal,  the  recipient 
also  shall  be  notified  and  given  an 
opportunity  within  a  prescribed  time  for 
an  informal  consultation  regarding  the 
proposed  action. 

(b)  Reduction  or  withdrawal.  When 
the  field  office  determines,  on  the  basis 
of  a  review  of  the  grant  recipient's 
performance,  that  the  objectives  set 
forth  in  §  953.701(a)(2)  or  (3)  have  not 
been  met,  the  field  office  may  reduce  or 
withdraw  tlie  grant,  except  that  funds 
already  expended  on  eligible  approved 
activities  shall  not  be  recaptured. 

§  953.704    Other  remedies  for 
noncompliance.     - 

(a)  Secretarial  actions.  If  the  Secretary 
finds  a  recipient  has  failed  to  comply 
with  any  provision  of  this  part  even 


after  corrective  actions  authorized  under 
§953.702  have  been  applied,  the 
following  actions  may  be  taken 
provided  that  reasonable  notice  and 
opportunity  for  hearing  is  made  to  the 
recipient.  (The  .Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.). 
where  applicable,  shall  be  a  guide  in 
any  situation  involving  adjudications 
where  the  Secretary  desires  to  take 
actions  requiring  reasonable  notice  and 
opportunity  for  a  hearing.) 

(1)  Terminate  the  grant  to  the 
recipient; 

(2)  Reduce  the  grant  to  the  recipient 
by  an  amount  equal  to  the  amount 
which  was  not  expended  in  accordance 
with  this  part;  or 

(3)  Limit  the  availability  of  funds  to 
projects  or  activities  not  affected  by 
such  failure  to  comply;  provided, 
however,  that  the  Secretary  may  on  due 
notice  revoke  the  recipient's  line  of 
credit  in  whole  or  in  part  at  any  time  if 
the  Secretary  determines  that  such 
action  is  necjessary  to  preclude  the 
further  expenditure  of  funds  for 
activities  affected  by  such  failure  to 
comply. 

(b)  Secretarro!  referral  to  the  Attorney 
General.  If  there  is  reason  to  believe  that 
a  recipient  has  failed  to  comply 
substantially  with  any  provision  of  the 
Act,  the  Secretary  may  refer  the  matter 
to  the  Attorney  General  of  the  United 
States  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted. 
Upon  such  a  referral,  the  Attorney 
General  may  bring  a  civil  action  in  any 
United  States  district  court  having 
venue  thereof  for  such  relief  as  may  be 
appropriate,  including  an  action  to 
recover  the  amount  of  the  assistance 
furnished  under  this  part  which  was  not 
expended  in  accordance  with  this  part 
or  for  mandatory  or  injunctive  relief 

Dated  luly  18, 1994. 
Henry  G.  CLsneros, 

Secretary. 

[FR  Doc.  94-18262  Filed  7-26-94:  8:45  ami 
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Superintendent  of  Documents  Publications  Order  Form 


OnMr  Procaesing  Coda: 

6395 


Charge  your  order. 
It'seasyl 


L  ^  J 


To  fax  your  orders  (202)  512-2250 

.copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 


I I  YES,  please  send  me 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


(Please  type  or  print) 


Please  choose  nethod  of  payment 

□  Check  payable  to  the  Superintendent  of  Documents 
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NOTICES 

Grants  and  cooperative  agreifements;  availability,  etc.: 
Women  in  Apprenticeship  and  Nontraditional 
Occupations  Act  competition,  37492 
North  American  Agreement  on  Labor  Cooperation; 
submission  acceptance  for  review: 
International  Brotherhood  of  Teamsters  et  al.,  38492- 
38493 

Land  Management  Bureau 

NOTICES 

Closure  of  pubfic  lands; 

Arizona,  38483 

Nevada,  38483-38485 
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Survey  plat  filings: 
Arizona,  38485 

Library  of  Congress 

See  Copyright  Office 
RULES 

Federal  claims  coUedtion 
Salary  offset,  3836r-38369 


iisson 


Mexico  and  United 
Water  Commi 

Spc  International 

States  and  Mexi4o 


States,  Internationai  Boundary  and 

BoAndary  and  Water  Commission.  United 


Minerals  Managemejit  Service 

RULES 

Royalty  management 
Federal  offshore  m  neral 

refunds  of  excess 

bonuses,  or  ot 


leases;  offsets,  recoupments  and 
payments  of  royalties,  rentals, 
ler  amounts.  38359-38365 


Mine  Safety  and  He^Kh  Administration 

RULES 

Coal  mine  safety  anc 
Underground  coal 
Ventilation;  safely 


health: 
mines- 
standards,  38358-38359 


Minority  Business  Djevelopment  Agency 

NOTICES 

Business  developme 
Illinois.  38346-38: 


National  Aeronautic!  > 

NOTICES 

Agency  information 
■  review.  38496 


National  Indian  Ganf  ng  Commission 

NOTICES 

Indian  Gaming  Regula 
Class  in  tritel 


gam  ng 
National  Institutes  of  Health 

NOTICES 

Meetings: 
Research  Grants  D 
Special  Emphi 


National  Park  Serviqe 

NOTICES 

National  Register  of 
Pending  nominati(lns 


Navy  Department 

RULES 

Navigation,  COLREGp 
USS  Boxer.  38365 


Library  of  Congress 


NOTICES 

Patent  licenses;  non-excliisive.  exclusive,  or  partially 
exclusive: 

Anderson  Laboratories.  Inc.,  38445 

Cellco,  Inc.  38445 

Etrema  Products,  Inc..  38445-38446 

Nuclear  Regulatory  Commissfon 

RULES 

Plants  and  materials;  physical  protection: 
Security  persoimel  at  Category  Ilicensee  fuel  cycle 
facilities;  aimual  physical  fitness  performance 
testing,  38347-38349 
NJTKES 

Applications,  hearings,  determinations,  etc.: 
Western  Nuclear.  Inc..  384i97  - 


t  center  program  applications: 
48 


and  Space  Administration 
:ol!ection  activities  under  OMB 


National  Highway  Traffic  Safety  Administration 

NOTICES 
Meetings: 

Rulemaking,  research 
Motor  vehicle  safety 

Accuride  Corp 


uii.  and  enforcement  programs,  36503 
standards;  exemption  petitions,  etc.: 
^""-38504 


3£503 


tory  Act: 

ordinances;  approval.  38496-38497 


vision  Behavioral  and  Neurosciences 
sis  Panel.  38482-38483 


National  Oceanic  an^  Atmospheric  Administration 

PROPOSED  RULES 
Fishery  conservation!  i 
Western  Pacific  Re  ^: 


and  management: 

ion  crustacean.  38426-38427 


iistoric  Places: 
38485-38487 


compliance  exemptions: 
38366 


Personnel  Management  Office 

PROPOSED  RULES 
Retirement: 
Federal  Employees  Retirement  System — 
Coverage  exclusions  for  emploj'ees  with  at  least  5  years 
of  service  under  Civil  Service  Retirement  System, 
38376-38377 

Postal  Rate  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38505-  . 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health" 

Reclamation  Bureau 

KOriCES 

Contract  negotiations: 
Tabulation  of  water  service  and  repayment;  quarterly 
status,  38488-38489 

Rural  Development  Administration 

RULES 

Cooperative  agreements: 
Federal-State  research  on  cooperatives  program.  38342- 
38347 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal-State  research  on  cooperatives  program,  38429- 
38430 

Rural  Electrification  Administration 

RULES 

Rural  development: 
Rural  economic  development  loan  and  grant  program 
Correction,  38341-38342 
PROPOSED  RULES 
Rural  development: 
Rural  economic  development  loan  and  grant  program. 
38377-38381 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  38498-38499 
Self-regulatory  organizations;  proposed  rule  changes: 
Pacific  Stock  Exchange,  Inc..  38497-38498 


Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Alabama.  38499 
Cahfornia.  38499 
Florida,  38499 
Georgia,  38499 
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State  Department 

NOTICES  "  ' 

Pipeline  facilities  on  U.S.  borders;  permit  applicatioiis: 
Lakehead  Pipe  Line  Co.,  38499-38500 

Textile  Agreements  Implementation  Committee 

.See  Committee  for  the  Implementation  of  Textile      " 
Agreements    ,  - 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Etectriffcation  Admin  istration 
7  CFR  Part  1703 

RfN0572-AA87 

Rural  Economic  Development  Loan 
and  Grant  Program;  Grants;  Correction 

AGENCY:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  The  Rural  Electrification 
Administration  (R£A)  published 
amendments  to  its  regulation  on  the 
Rural  Economic  Development  Loan  and 
Grant  Program  at  59  FR  11702  on  March 
14,  1994.  Due  to  minor  errors  in  the 
final  rule  that  may  prove  to  be 
misleading,  REA  is  publishing  this 
correction. 

EFFECTIVE  DATE:  April  13,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  M.  Eberhart,  Management  Analyst, 
Program  Support  Staff,  Rural 
Electrification  Administration,  room 
2242,  South  Building,  U.S.  Departnient 
of  Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  720- 
0380. 

SUPPLEMENTARY  INFORMATION: 
Background 

REA  published  a  final  rule  in  the 
Federal  Register  on  March  14, 1994, 
which  amended  its  Rural  Economic 
Development  Loan  and  Grant  Program. 
These  corrections  are  necessary  to 
correct  minor  errors  in  the  regul.itory 
text. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  minor  errors  which  may  prove 
to  be  misleading  and  are  in  need  of 
clarification. 
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This  seclion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appfcaWtty  and  legal  effect,  rrosl  o«  whtcti 
are  keyed  to  and  codified  m  ttie  Code  ol 
Federal  Regulations,  wtiich  ts  pubtehed  undw 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regufations  rs  sold  tiy 
the  SuperintefxJenl  of  Documents.  Prices  ol 
new  bocks  sue  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


Correction  of  Publication 

Accordingly,  the  publication  on 
March  14. 1994.  of  the  final  regulation, 
which  was  the  subject  of  FR  Doc.  94- 
5740,  is  corrected  as  follows: 

§170a.18    (Corrected) 

1.  On  page  11.706,  in  §1703.18fb),  in 
the  second  column,  in  line  12,  and  in 

§  1703.18(c),  in  the  third  column,  in  line 
12.  remove  the  term  "§  1703.19(ir  and 
replace  witK  "§  1703.19". 

§1703JZ2    [Corrected] 

2.  On  page  11708.  in  §  1703.22(a)(10l, 
in  the  third  column,  in  line  4,  remove 
the  term  "§  1703.17"  and  replace  with 
"§1703.18", 

§1703.30    [Corrected] 

3.  On  page  11711,  in  the 
parentheticals  at  the  end  of  §  1703.30,  in 
the  third  column,  in  line  2,  remove  the 
Office  of  Management  and  Budget 
control  number  "0572-090090"  and 
add,  in  its  place,  the  number  "0572- 
0090". 

Dated:  July  23, 1994. 
Bob  }.  Nash, 

Under  Secretary,  Small  Community  and  Rural 

Pfivelopment. 

|FR  Doc.  94-18412  Filed  7-27-94;  8;45  am) 

BILIJNG  CODE  3410-1»-P 


7CFRPaft1703 

Rural  Economic  Development  Loan 
and  Grant  Program;  Grants;  Correcting 
AiT»erMfcnents 

AGENCY:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Correcting  amendments. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  is  correcting  its 
regulations  on  the  Rural  Economic 
Development  Loan  and  Grant  Program 
in  order  to  update  OfTice  of  Management 
and  Budget  (OMB)  control  numbers  and 
internal  references. 

EFFECTIVE  DATE:  July  28,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  M.  Eberhart.  Management  Anal^yst, 
Program  Support  Staff.  Rural 
Electrification  Administration,  room 
2242,  South  Building.  U.S.  Department 
of  Agriculture.  Washington,  DC  20250- 
1500.  telephone  number  (202)  720- 
0380. 


SUPPLEMENTARY  WFORMATION: 

Background 

The  Rural  Economic  Development 
Loan  and  Grant  Program  contained  in 
part  1703  in  the  Code  of  Federal 
Regulations  is  in  need  of  correction  for 
two  reasons:  (1)  §  1703.34  contains  a 
non-current  Office  of  Management  and 
Budget  control  number  which  was 
inadvertently  overlooked  when  the 
regulation  was  updated  on  March  14. 
1994,  at  59  FR  11702.  The  current 
control  number  is  being  inserted:  and 
(2)  Internal  references  need  to  be 
redesignated  in  §  1703.46  as  the 
paragraphs  in  which  they  are  found 
were  redesignated  in  the  rule  published 
on  March  14,  1994,  at  59  FR  11702. 

List  of  Subjects  in  7  CFR  Part  1703 

Community  development.  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

PART  1703— RURAL  DEVELOPMEMT 

Accordingly.  7  CFR  part  1703  is 
corrected  by  making  the  following 
correcting  amendments: 

1 .  The  authority  citation  for  7  CFR 
part  1703  continues  to  read  as  follows; 

Authority:  7  V.S.C.  et  seq  and  950aaa  et 

§t703UM    [Amended] 

2.  At  the  end  of  §  1703.34,  remove  thf 
Office  of  Management  and  Budget 
control  number  "0572-0086"  in  the 
parentheticals,  and  add,  in  its  place,  tho 
number  "0572-0090". 

§  1703.46    [Amended] 

3.  In  the  list  below,  for  each  paragraph 
indicated  in  the  left  column,  remove  the 
term  indicated  in  the  middle  column 
from  wherever  it  appears  in  the 
paragraph,  and  add  the  term  inducted 
in  the  right  column: 


Paragraph 

Remove 

Add 

1703.46(a)  ... 

1703.46(d)  irv 
troductory 
text. 

170346(e)  ... 

1703.46(k)  .. 
(g)  and  (h)  ... 
1703.46(j)    ... 
(9)  and  (h)  ... 

(9) 

(h)  

1703.46(j) 
(f)  and  (g) 
1703.4m 
(0  and  (g) 

fO 
(9) 
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Paragraph 


1703.46 
(g)(6)(iii). 

1703.46  (h) 
introductory 
text 


R<fnove 


(h)(6 


1703146(g) 
1703|46(h) 


Dated:  July  2.3.  199- 
Bob ).  Nash. 
( !nder  Secretary.  Stndll 
Development. 
IFR  Doc  94-18413  Fi 
BILUMO  COOC  MIO-IS-P 


Administration 


Rural  Devetopmen 
7  CFR  Part  4285 

R1N  0537-AAOO 

Federal-State  Resdarch  on 
Cooperatives  Prog  "am 

AGENCY:  Rural  Dev«  iopiin-ni 
Administration.  UJf3A. 

ACTION:  Final  rule. 


Exper 

SI  ate 


SUMMARY:  This  rule  Tiaking 
within  the  Rural  Dt  velop 
Administration  (RC  A) 
cooperative  researc  i 
to  State  Departmen 
State  Agricultural 
and  other  related 
conduct  marketing 
t:ooperatives.  This 
procedures  to  be  fo 
the  solicitation  of 
proposals,  the  eva 
proposals,  and  the 
cooperative  agreemfents 
program.  These  rul 
award  the  funds  a 
Agricultural  Marke  ing 
year  1994  for  resear 
under  the  Federal-5 
Improvement  Prog: 
effect  is  to  encoura^ 
state  levels  that  wil 
being  of  agricultura 
their  members 


EFFECTIVE  DATE:  ]u\\  28.  1W4. 

INFORMATION  CONTACT:  Dr. 
Director. 
ingDivi.sion. 

Rural 
listration.  USDA. 
ngtoii.  DC;  202.St)- 


FOR  FURTHER  I 

Thomas  H.  Stafford 

Cooperative  Market  ii 

Cooperative  Service 

Development  Admi 

Ag  Box  3252.  Wash 

3252.  Phone:  202-€  S()-(l36a. 


SUPPLEMENTARY  INFORMATION: 
Classification 


This  rule  has  l)et' 
not-significant  for 
Order  12866  and  th 
r'fv  ifvved  by  OMfl 


Oi) 


Add 


(g)(6)(ii) 

1703.46(0 
1703.46(g) 


Community  and  Rural 
ed  7-27-94;  8:45  ami 


establishes 
ment 
a  matching  fund 
agreement  program 
of  Agriculture, 
riment  Stations. 
Agencies  to 
•eseart:h  related  to 
le  establishes  the 
lowed  annually  in 
c  )operative  agreegient 
ion  of  such 
ward  of  the 
under  this 
are  ne<;essary  to 
iated  to 
Service  in  fiscal 
h  on  cooperatives 
f^ates  Marketing 
m.  The  intended 
more  research  at 
enhance  the  well- 
cooperatives  and 


lul 


h  ati 


(Si 


p  )ropri£ 


2ri 


<s. 


determined  to  be 

{^irposes  of  Executive 

refore  has  not  lieen 


Paperwork  Reduction  Act 

The  information  collection  or 
recordkeeping  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provision  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  0MB  control  number  0570- 
0005  in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  final  rule  does  not  revise  or  impose 
any  new  information  collection  or 
recordkeeping  requirement  from  those 
approved  by  OMB. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Impact  Statement 

This  regulation  does  not  significantly 
affect  the  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969,  as. 
amended  (42  U.S.C.  4321  et  soq.). 

Intergovernmental  Review 

This  program  is  considered  a  part  of 
"Technical  Assistance  To  Cooperatives" 
as  listed  as  No.  10.350  in  the  "Catalog 
of  Federal  Domestic  Assistance".  P'or 
reasons  .set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24.  1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  RDA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
nusets  all  applicable  standards  provided 
in  section  2  of  the  E.O. 

Discussion  of  Rule 

A  proposed  rule  was  issued  on  this 
subject  on  May  9.  1994  (59  FR  23804- 
10).  No  comments  were  received  on  the 
proposed  rule.  The  proposed  rule, 
therefore,  is  adopted  as  final  except  for 
the  administrative  changes  discussed 
fnilow. 

In  error,  the  proposed  rule  indicated 
in  one  place  the  Federal-State  Research 
On  Cooperatives  (FSROC)  Program  was 
subject  to  Executive  Order  12372 
requiring  intergovernmental 
rj)nsultations  and  in  another  place  that 
it  was  ovempt  from  the  Order.  The 


FSROC  Program  is  excluded  from  the 
scope  of  the  Executive  Order  No.  12372; 
therefore,  the  incorrect  reference  in  the 
proposed  rule  was  removed. 

In  addition,  the  definition  of  "State 
agencies"  eligible  under  the  program 
has  been  changed  to  include  State 
Agricultural  Experiment  stations  and 
State  Departments  of  Agriculture  in  the 
50  States,  the  Virgin  Islands,  and  Guam, 
and  other  appropriate  State  agencies. 
The  proposed  rule  included  experiment 
stations  and  State  Departments  of 
Agriculture  in  the  50  States  and  all 
territories  or  pos.sessions  of  the  United 
States.  The  change  was  made  to  conform 
to  the  limiting  language  of  7  U.S.C.  1626 
which  defines  "state"  to  include  the 
Virgin  Islands  and  Guam.  The  Agency 
has  interpreted  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621- 
27)  as  providing  no  authority  to  hmd 
marketing  research  by  agencies  of  other 
United  States  territories  or  possessions. 

List  of  Subjects  in  7  CFR  Part  4283 

Agricultural  commodities. 
Agricultural  research.  Cooperatives. 
Reporting  and  rec:ordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  Ch.  XLIl  is  amended  by 
adding  Part  4285  to  read  as  follows: 

PART  4285-COOPERATIVE 
AGREEMENTS 

Subpart  A — Federal-State  Researcti  on 
Cooperatives  Program 

Sec. 

4285. 1  Objective. 

4285.2  Cooperative  agreement  purposes. 

4285.3  Definitions. 
4285.4-4285.23    IRe.servedl 

4285.24  Eligibility. 

4285.25  Authorized  use  of  (.oopi.Tiitivc 
agreement  funds.  *  . 
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Subpart  A— Federal-State  Research  on 
Cooperatives  Program 

§4285.1    Objective. 

This  subpart  sets  forth  the  policies 
and  procedures  and  delegates  authority 
for  providing  Federal-State  Research  on 
Cooperatives  cooperative  agreement 
funds  to  finance  programs  of  research 
on  cooperatives  as  authorized  under 
Section  204  (b)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C  1623 
(b)).  The  primary  purpose  of  this 
matching  fund  program,  via  cooperative 
agreements,  is  to  encourage  State 
Departments  of  Agriculture  and  State 
Agricultural  Experiment  Stations  in 
conducting  res^rch  related  to 
agricultura)  cooperatives. 

§  4285.2    Cooperative  agreement  purposes. 

Rural  Development  Administration 
(RDA)  may  enter  into  a  cooperative 
agreement  with  a  State  agency  to 
provide  funds  to  the  State  agency  to: 

(a)  Conduct  marketing  research 
related  to  agricultural  cooperatives 

(b)  Assist  other  organizations  in 
conducting  marketing  research  related 
to  agricultural  cooperatives. 

§4285.3    DefinHlorts. 
As  used  in  this  part: 
Agreement  period.  The  total  period  of 
time  approved  by  the  Assistant 
Administrator  for  Cooperative  Services 
for  conducting  the  proposed  project  as 
outlined  in  an  approved  application. 
The  time  period  is  normally  no  more 
than  3  years,  renewable  for  cause  not  to 
exceed  a  total  of  4  fiscal  years. 

Agricultural  products.  Agricuhural 
products  include  agricultural, 
horticultural,  viticultural,  and  dairy 
products,  livestock  and  poultry,  bees, 
forest  products,  fish  and  shellfish,  and 
any  products  thereof,  including 
processed  or  manufactured  products, 
and  any  and  all  products  raised  or 
produced  on  farms  and  any  processed  or 
manufactured  product  thereof. 
Assistant  Aaministrator  for 
Cooperative  Services.  The  Assislant 
Administrator  for  Cooperative  Services, 
Rural  Development  Administration, 
USDA  or  any  authorized  delegate. 
Awarding  official.  The  Assistant 
Administrator  for  Cooperative  Services 
or  authorized  delegate. 

Cooperative  agreement.  A  legal 
instrument  reflecting  a  relationship 
between  the  United  States  Government 
and  a  State  where: 

(1)  The  principal  purpose  of  the 
relationship  is  the  transfer  of  money. 
property,  services,  or  anything  of  value 
to  the  State  agency  to  carry  out  research 
related  to  cooperatives;  and 

(2)  Substantial  involvement  is 
anticipated  between  RDA,  acting  for  the 


Federal  Government,  and  the  State  or 
other  recipient  during  performance  of 
the  research  in  the  agreement. 

Cooperator.  The  State  agency 
designated  in  the  cooperative  agreement 
award  document  as  the  responsible  legal 
entity  to  whom  a  cooperative  agreement 
is  awarded  under  this  part. 

Department.  The  U.S.  Department  of 
Agriculture. 

Methodology.  The  research  approach 
to  be  followed  to  carry  out  the  projet:!. 

Principal  investigator.  A  single 
individual  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project,  as  designated  by  the  cooperator 
in  the  cooperative  agreement 
application  and  approved  by  the 
Assistant  Administrator  for  Cooperative 
Services. 

Project.  The  particular  activity  within 
the  scope  of  one  or  more  of  the  research 
program  areas  identified  in  the  annual 
program  solicitation  that  is  supported 
by  a  cooperative  agreement  under  this 
part. 

State  agencies.  State  agencies  include, 
among  others.  State  Agricultural 
Experiment  Stations  and  State 
Departments  of  Agriculture  in  the  50 
States,  the  Virgin  Islands,  and  Guam, 
and  other  appropriate  State  agencies. 
Final  determination  of  whether  certain 
1890  or  1862  Land  Grant  institutions 
qualify  as  state  agencies  will  be 
determined  on  a  case-by-case  basis  by 
the  Office  of  the  General  Counsel  (OGC), 
USDA. 

§§4285.4-4285.23    [Reserved] 
§4285J!4    Ettgibility. 

To  enter  into  a  cooperative  agreement 
for  these  funds,  the  applicant  must: 

(a)  Be  a  State  Agency  as  defined  in 
§4285.3  of  this  subpart; 

(b)  Have  the  financial,  legal, 
administrative,  and  actual  capacity  to 
assume  and  carry  out  the 
responsibilities  imposed  by  the 
Agreement.  To  meet  the  requirement  of 
actual  capacity  it  must  either 

(1)  Have  necessary  background  and 
experience  with  proven  ability  to 
perform  responsibly  in  the  field  of 
economic,  business  management,  or 
other  needed  research  area;  or 

(2)  Have  the  necessary  administrative 
and  supervisory  controls  in  place  to 
assure  an  agreed  upon  contracting 
organization  has  the  proven  ability  to 
perform  responsibly  in  the  field  of 
economic,  business  management,  or 
other  needed  research  area; 

(c)  Legally  obligate  itself  to  administer 
cooperative  agreement  funds,  provide 
adequate  accounting  of  the  expenditure 
of  such  funds,  and  comply  with  the 
cooperative  agreement; 


Id)  Provide  at  least  50  percent  of  the 
hinds  necessary  to  conduct  the  research 
from  non-federal  funds;  and 

(e)  Agree  to  conduct  proposed 
research  related  to  cooperatives  and 
agricultural  marketing. 

§  4285.25    Authorized  use  of  cooperative 
agreement  funds. 

Funds  received  for  research  under 
cooperative  agreements  in  this  program 
shall  only  be  used  for: 

(a)  Payment  of  salaries  and  necessary 
employee  benefits  of  personnel  as 
agreed  upon  in  the  Cooperative 
Agreement.  Included  are  salaries  and 
benefits  of  Slate  employees  assigned 
full-time  fo  one  or  more  projects,  or  the 
percent  of  the  salaries  and  benefits 
related  to  project  work  for  State 
employees  assigned  part-time  to 
research  on  one  or  more  projects. 
Salaries  and  benefits  include  basic 
salary,  other  compensation  such  as 
holiday  pay.  sick  or  annual  leave,  and 
personnel  benefits  (quarters  allowance, 
payments  to  other  funds  such  as 
employees*  life  insurance,  health 
benefits,  retirement.  Federal  Insurance 
Contributions  Act  (FICA),  accident 
compensation,  and  similar  payments). 
For  any  of  the  benefit  items  when  the 
State  usually  pays  the  employer  share, 
Federal  funds  may  be  used  to  pay  the 
proportionate  share  of  such  employer 
contributions. 

(b)  Payment  of  necessary  and 
reasonable  office  expenses  such  as  office 
rental,  office  utilities,  and  office 
equipment  rental.  The  purchase  of  office 
equipment  is  permissible  when  the 
cooperator  determines  it  to  be  more 
economical  than  renting.  However,  as  a 
general  rule,  these  types  of  expenses 
would  be  classified  as  indirect  costs  in 
multiple  funded  organizations  and 
would  not  be  an  allowable  expense. 
Planned  purchases  of  equipment  costing 
more  than  $200  per  unit  must  be 
approved  by  RDA.  Equipment 
purchased  becomes  State  property 
pursuant  to  the  cooperative  agreement. 

(c)  Payment  of  necessary  and 
reasonable  costs  of  printing  publications 
of  research  project  results.  However,  all 
such  publications  should  show  the  RDA 
as  cooperator  in  the  project  and  bear  the 
following  statement:  "State  funds  for 
this  project  (publication)  were  matched 
with  Federal  funds  under  the  Federal- 
State  Research  on  Cooperatives  Program 
of  the  U.S.  Department  of  Agricuhure, 
Rural  Development  Administration, 
Cooperative  Services,  as  provided  by  the 
Agricultural  Marketing  Act  of  1946  and 
(appropriate)  fiscal  year 
appropriations." 

(d)  Purchase  of  ofTice  supplies  (such 
as  paper,  pens,  pencils,  and  trade 
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project  activities. 

(e)  Payment  of  nefcessar)-  and 
reasonable  travel  ex  senses. 
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Reserved] 

use  of  cooperative 


§§4285.26-4285.45 

§4285.46    Prohibited 
agreement  funds. 

(a)  The  Agricultui  al  Marketing  Act 
prohibits  the  use  of  Federal  funds  to  pay 
for  newspaper  or  pe  riodical  space  and 
radio  and  television  time,  either  directly 
to  the  media  or  indi  rectly  though  an 
advertising  agency  (r  other  firm.  Countv 
and  State  fair  exhib  ts.  as  well  as 
commodity  months  and  weeks,  are  also 
excluded  as  the  rest  arch  on 
cooperatives  progra  n  activities. 

(b)  Federal  funds  ::annof  be  used  to 
purchase  products  c  r  samples  of 
products  to  give  awi  ly  to  the  public. 

(c)  Federal  progra  ti  funds  c:annot  be 
used  to  purchase: 

(1)  Promotional  p  eces  such  as  point- 
of-sale  materials,  pr  )motional  kits, 
billboard  space  and  signs,  streamers, 
automobile  stickers,  table  tents,  and 
placemats:  or 

(2)  Promotion  iter  is  of  a  personal  gift 
nature. 

(d)  Cooperative  af  rwtment  funds 
cannot  be  used  to  c<  nduct  general 
publicity  or  informs  lion  programs 
designed  to  build  th  i  image  of  the 
State's  agriculture  o  ■  of  a  particular 
State  Department  of  Agriculture  or 
Agricultural  Experinent  Station. 

(e)  Project  funds  c  unnot  be  used  to 
pay  for  the  salary  and  travel  of 
employees  of  coopeiatives,  trade 
associations.  comm<  dity  groups,  and 
other  industry  orgar  izations,  or  of  State 
personnel  while  enj  aged  in  managing 
market  orders,  coop  'ratives.  or  other 
group  endeavors. 

(f)  Commissioner* ,  Directors,  and 
Secretaries  of  State  I  Apartments  of 
•Agriculture,  Agricul  ural  Experimenl 
Stations,  and  other !  tate  agencies 
cannot  charge  their  i  alaries  and  travel  to 
project  funds,  with  t  le  exception  of 
travel  to  workshops  ar  conferences 
devoted  to  the  Fedei  al-State  Research 
On  Cooperatives  Pre  ^ram. 

(gj  Funds  made  av  ailable  for  this 
program  shall  not  bt  subject  to 
reduction  for  indire<  t  costs  or  for  tuition 
remission. 


§4285.47    Limitation!. 

The  amount  of  fur  d 
cooperative  agreeme  nts 
program  is  limited  t<  i 
appropriated  for  the 


Is  available  for  the 

under  this 
the  amount 
fiscal  year. 


§§4285.48-4285.57    [Reserved] 

§4285.58    How  to  apply  for  cooperative 
agreement  funds. 

(a)  A  program  solicitation  will  be 
prepared  and  announced  through 
publications  such  as  the  Federal 
Register,  professional  trade  journals, 
agency  or  program  handbooks,  and/or 
any  other  appropriate  means,  as  early  as 
practicable  each  fiscal  year  in  which 
funds  are  appropriated  for  the  program. 

(b)  The  annual  program  solicitation 
will  contain  information  sufficient  to 
enable  ail  eligible  applicants  to  prepare 
proposals  including: 

(1)  Desired  research  topics.  The  FY- 
04  solicitation  will  encourage  .studies: 

(i)  To  improve  the  efficiency  and 
effectiveness  of  marketing  of 
agricultural  cooperatives: 

(ii)  To  measure  the  impact  of  rural 
cooperatives  on  the  local  economies: 

(iii)  That  help  identify  opportunities 
to  develop  cooperatives  for  new  or 
alternative  market  uses  of  agricultural 
products: 

tiv)  That  help  identify  ways  to 
develop  agricultural  marketing 
cooperatives;  and 

(v)  Addressing  other  cooperative 
marketing  objectives; 

(2)  Explanation  of  eligibility 
requirements  as  outlined  in  §  4283.24  of 
this  subpart: 

(3)  The  notice  of  availability  of 
application  forms  and  instructions  for 
submission  of  applications: 

(4)  The  notice  of  deadline  dates  for 
postmarking  proposal  packages. 

(c)  Format  for  proposals.  Unless 
otherwise  indicated  by  the  Department 
in  the  annual  program  solicitation,  the 
following  information  must  be 
submitted  for  the  preparation  of 
proposals  under  this  program: 

(1)  Form  SF-424.  "Application  for 
Federal  Assistance." 

(2)  Form  SF-424A,  "Budget 
Information — Non-Constructioti 
Programs." 

(.3)  Form  SF-424B,  "Assurances — 
Non-Construction  Programs." 

(4)  Statenwnt  of  Work.  The 
application  must  include  a  narrative 
statement  describing  the  nature  of  the 
proposed  research.  The  Statement  of 
Work  must  include  at  least  the 
following: 

(i)  Title  of  the  Project.  The  title  of  the 
proposal  must  be  brief,  yet  represent  the 
major  thrust  of  the  project. 

(iij  Project  Leaders.  List  the  name(s)  of 
the  principal  investigator(s).  Minor 
collaborators  or  consultants  should  be 
so  designated  and  not  li.sted  as  principal 
investigators. 

(iii^)  Need  for  the  Projt^ct.  A  concisely 
worded  rationale  bt^hind  the  proposed 


researt:h  must  be  presented.  The  need 
for  the  proposed  research  must  be 
clearly  related  to  marketing  and  to  the 
needs  of  agricultural  cooperatives. 

(iv)  Objectives  of  the  project.  The 
specific  description  of  the  overall 
project  goal(s]  and  supporting  objectives 
must  be  presented. 

(v)  Procedures  for  conducting  the 
research.  The  hypotheses  or  questions 
being  asked  and  the  methodology  being 
applied  to  the  proposed  project  must  be 
described.  A  description  of  any 
subcontracting  arrangements  that  will 
be  used  for  conducting  the  research 
must  be  included.  A  tentative  schedule 
for  conducting  major  steps  involved  in 
the  investigation  must  also  be  included. 

(vi)  The  expected  output  of  the 
project.  A  description  of  liow  the  results 
of  the  research  will  be  disseminated 
should  be  presented.  Responsibility  for 
publishing  any  research  reports  or  other 
types  of  output  should  al.so  be 
identified. 

(5)  Collaborative  arrangements.  If  the 
nature  of  the  proposed  project  requires 
collaboration  or  subcontractual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaborator{s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement(s)  has  tlie 
potential  for  conflict(s)  of  interest. 

(6)  Personnel  support.  To  assist 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  identified  clearly.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  expect  to  work  on  the 
project,  whether  or  not  funds  are  sought 
for  their  support,  the  following  must  be 
included: 

(i)  An  estimate  of  the  time 
commitments  necessar>'; 

(ii)  Curriculum  Vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials. 
e.g..  educational,  employment  and 
professional  history,  and  honors  and 
awards.  Unless  pertinent  to  the  proje<:t. 
it  should  not  include  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  martial  status,  or  community 
activities;  and 

(iii)  Publication  List(s).  A 
chronological  list  of  all  publications  in 
refereed  journals  during  the  past  five 
years,  including  those  in  press,  must  be 


provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Also  list  other  non-refereed 
technical  publications  thft  have 
relevance  to  the  proposed  project. 
Authors  should  be  listed  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in. 
journals. 

§§4285.59-^285.68    [Resented] 

§  4285.69    Evaluation  and  disposition  of 
applications. 

(a)  Evaluation.  (1)  All  proposals 
received  from  eligible  applicants  and 
postmarked  yi  accordance  with 
deadlines  established  in  the  annual 
program  solicitation  shall  be  evaluated 
by  the  Assistant  Administrator  for 
Cooperative  Services  through  an  RDA 
staff  panel.  The  Assistant  Administrator 
for  Cooperative  Services  will  select  the 
evaluation  panel  from  staff  determined 
to  be  highly  qualified  in  the  subject 
matter  areas  that  were  emphasized  in 
the  current  year's  solicitation  and  from 
those  with  no  potential  conflict  of 
interest  with  the  applicants. 

(2)  Prior  to  technical  examination,  a 
preliminary  review  will  be  made  for 
responsiveness  to  the  program 
solicitation  [e.g.,  relationship  of 
proposal  to  research  topic(s)  listed  in 
solicitation).  Proposals  that  do  not  fall 
within  the  guidelines  as  stated  in  the 
program  solicitation  will  be  eliminated 
from  competition  and  will  be  returned 
to  the  applicant. 

(3)  Proposals  will  be  ranked  based  on 
evaluation  criteria  established  in 

§  428.5.70  of  this  subpart,  and  financial 
support  levels  will  be  recommended  to 
the  Assistant  Administrator  for 
Cooperative  Services  by  the  panel 
within  the  limitation  of  the  total 
funding  available  in  the  fiscal  year.  The 
purpose  of  these  evaluations  is  to 
provide  information  upon  which  the 
Assistant  Administrator  for  Cooperative 
Services  may  make  informed  judgments 
in  selecting  proposals.  Such 
recommendations  are  advisory  only  and 
are  not  binding  on  the  awarding  official 
of  RDA.  To  ensure  a  comprehensive 
evaluation,  all  applications  should  be 
written  with  the  care  and  thoroughness 
accorded  papers  for  publication. 

(b)  Disposition.  (1)  On  the  basis  of  the 
Assistant  Administrator  for  Cooperative 
Services's  evaluation  of  an  application 
in  accordance  with  paragraph  (a)  of  this 
section,  the  Assistant  Administrator  for 
Cooperative  Services  will  either: 

(i)  Approve  support  using  currently 
available  funds; 

(ii)  Defer  support  due  to  lack  of  funds 
or  need  for  further  evaluation;  or 


(iii)  Disapprove  support  for  the 
proposed  project  in  whole  or  in  part. 

(2)  With  respect  to  any  approved 
project,  the  Assistant  Administrator  for 
Cooperative  Services  will  determine  the 
project  period  during  which  the  project 
may  be  funded. 

(3)  Any  deferral  or  disapproval  of  an 
application  will  not  preclude  its 
reconsideration  or  reapplication  during 
subsequent  fiscal  years.  However, 
applicants  must  reapply  if 
reconsideration  is  desired. 

(4)  The  Assistant  Administrator  for 
Cooperative  Services  will  not  make  a 
cooperative  agreement  funding  award, 
based  upon  an  application  covered  by 
this  part,  unless  the  application  has 
been  properly  reviewed  in  accordance 
with  the  provisions  of  this  part  and 
unless  said  reviewers  have  made 
recommendations  concerning  the 
scientific  merit  and  relevance  to  the 
program  of  such  application. 

§  4285.70    Evaluation  criteria. 

(a)  In  evaluating  the  propo.sal,  the 
RDA  staff  review  panel  and  the 
awarding  official  will  take  into  account 
the  degree  to  which  the  proposal 
demonstrates  the  following: 

(1)  Focus  on  a  practical  solution  to  a 
significant  problem  involving  one  or 
more  of  the  following  on  a  cooperative 
business  basis:  the  preparation  for 
market,  processing,  packaging, 
handling,  storing,  transporting, 
distributing,  or  marketing  of  agricultural 
products.  (35%) 

(2)  Adequacy,  soundness,  and 
appropriateness  of  the  proposed 
approach  to  solve  the  identified 
problem.  (30%) 

(3)  Feasibility  and  probability  of 
success  of  project  solving  the  problem. 
(7  0%) 

(4)  Qualifications,  experience  in 
related  work,  competence,  and 
availability  of  project  personnel  to 
direct  and  carry  out  the  project.  (25%) 

(b)  In  addition,  the  cost  relative  to  the 
expected  research  results  will  be 
considered  in  determining  the  awarding 
of  the  agreements. 

§§4285.71-4285.80    [Reserved] 

§  4285.81    Ck)operative  agreement  awards, 
(a)  General.  Within  the  limit  of  funds 
available  for  such  purpo.se,  the  awarding 
official  shall  make  awards  for 
cooperative  agreements  to  these 
applicants  whose  propo.sals  are  judged 
niost  meritorious  in  the  announced 
program  areas  under  the  evaluation 
criteria  and  procedures  set  forth  in  this 
part.  The  date  specified  by  the  Assistant 
Administrator  for  Cooperative  Services 
as  the  beginning  of  the  project  period 


shall  be  no  later  than  September  30  of 
the  Federal  fiscal  year  in  which  the 
project  is  approved  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  All  ftinds 
awarded  under  this  part  shall  be 
expended  solely  in  accordance  with  the 
methods  identified  in  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  the  Department's 
"Uniform  Federal  Assistance 
Regulations"  (part  3015  of  this  title)  and 
the  Department's  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"  (part  3016  of 
this  title). 

(b)  Cooperative  agreement  award 
document  and  notice  of  award,  (l) 
Cooperative  agreement  award 
document.  The  award  document  shall 
include  at  a  minimum  the  following: 

(i)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Assistant  Administrator  for 
Cooperative  Services  has  competitively 
awarded  funds  under  the  terms  of  this 
part: 
(ii)  Title  of  project; 
(iii)  Name(s)  and  addres.s(es)  of 
principal  investigator(s)  chosen  todirerrt 
and  control  approved  activities; 

(iv)  Identifying  cooperative  agreement 
number  as.signed  by  RDA; 

(v)  Project  period,  specifying  the 
amount  of  time  the  Agency  intends  to 
support  the  project  without  requiring 
recompetition  for  funds; 

(vi)  Total  amount  of  Agency  financial 
assistance  approved  by  the  Assistant 
Administrator  for  Cooperative  Services 
during  the  project  period; 

(vii)  Legal  authority(ies)  under  which 
the  cooperative  agreement  is  awarded; 

(viii)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
f  ooperative  agreement  award;  and 

(ix)  Other  information  or  provisions 
deemed  necessai^  by  RDA  to  carry  out 
its  agreement  activities  or  to  accomplish 
the  purpose  of  a  particular  cooperative 
agreement. 

(2)  Notice  of  award.  The  notice  of 
award  of  funds  for  the  cooperative 
agreement  will  be  in  the  form  of  a  letter 
providing  pertinent  instructions  or 
information  to  the  cooperator. 

(c)  Types  of  cooperative  agreement 
instruments.  The  types  of  cooperative 
agreements  shall  be  as  follows: 
(1)  New  agreement.  This  is  an 
agreement  instrument  by  which  RDA 
agrees  to  support  a  specified  level  of 
effort  for  a  proje<:t  nol  supported 
previously  under  this  program.  This 
ty|5e  of  agreement  is  approved  on  the 
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responsibility  for  use  or  expenditure  of 
cooperative  agreement  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  cooperator. 
principal  investigator(s),  or  other  key 
project  f)ersonnel  in  the  approved 
cooperative  agreement  shall  be  limited 
to  changes  in  methodology,  techniques, 
or  other  aspects  of  the  project  to 
expedite  achievement  of  the  project's 
approved  goals.  If  the  cooperator  and/or 
the  principal  investigator(s)  is  uncertain 
whether  a  particular  change  complies 
with  this  provision,  the  question  must 
be  referred  to  the  Assistant 
Administrator  for  Cooperative  Ser\'ices 
for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by 
cooperator  and  approved  in  writing  by 
the  Assistant  Administrator  for 
Cooperative  Services,  or  authorized 
delegate,  prior  to  effecting  such  changes. 
Normally,  no  requests  for  such  changes 
outside  the  scope  of  the  original 
approved  project  will  be  approved. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
realignment  of  other  key  project 
personnel  shall  b|  requested  by  the 
cooperator  and  approved  in  writing  by 
the  Assistant  Administrator  for 
Cooperative  Services,  or  authorized 
delegate,  prior  to  effecting  such  changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  cooperator  and 
approved  in  writing  by  the  Assistant 
Administrator  for  Cooperative  Services, 
or  authorized  delegate,  prior  to  effecting 
such  changes,  except  as  may  be  allowed 
in  the  terms  and  conditions  of  a 
cooperative  agreement  award. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
§  4Z85.81{b)  of  this  subpart  may  be 
extended  by  the  Assistant  Administrator 
for  Cooperative  Services  without 
additional  financial  support,  for  such 
additional  period(s)  as  the  Assistant 
Administrator  for  Cooperative  Services 
determines  may  be  necessary  to 
complete,  or  fulfill  the  purposes  of,  an 
approved  project.  Any  extension,  when 
combined  with  the  originally  approved 
or  amended  project  period,  shall  not 
exceed  four  (4)  years  and  shall  be 
further  conditioned  upon  prior  request 
by  the  cooperator  and  approval  in 
writing  by  the  Assistant  Administrator 
for  Cooperative  Services,  or  authorized 
delegate,  except  as  may  be  allowed  in 
the  terms  and  conditions  of  a 
cooperative  agreement  award. 

(a)  Changes  in  approved  budget.  The 
terms  and  conditions  of  a  cooperative 


agreement  will  prescribe  circumstances 
under  which  written  Agency  approval 
must  be  requested  and  obtained  prior  to 
instituting  changes  in  an  approved 
budget. 

§§4285.83-4285.92    [Reserve<l] 

§  4285.93    Other  Federal  statutes  and 
regulations  ttiat  apply. 

Several  other  Federal  statutes  and 
regulations  apply  to  cooperative 
agreement  proposals  considered  for 
review  or  to  agreements  awarded  under 
this  part.  These  include  but  are  not 
limited  to: 

(a)  7  CFR  Part  1.  Subpart  A— USDA 
implementation  of  the  Freedom  of 
Information  Act; 

(h)  7  CFR  Part  3— USDA 
implementation  of  OMB  Circular  A-129 
regarding  debt  collection; 

(c)  7  CFR  Part  15,  Subpart  A— USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964  in  order  to  assure 
nondiscrimination; 

(d)  7  CFR  Part  1473— National 
Agricultural,  Research,  Extension,  and 
Teaching  Policy  Act  Amendments  of 
1981  if  the  project  involves  a  college  or 
university; 

(e)  7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations 
implementing  OMB  directives  (i.e.. 
Circular  Nos.  A-110,  A-21,  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formerly,  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977.  Pub.  L.  95-224,  92  Stat.  3),  as  well 
as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  a.ssistance; 

(f)  7  CFR  Part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

(g)  7  CFR  Part  3017— USDA 
implementation  of  Government  wide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

(h)  7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cxjoperative  agreements,  and  loans; 

(i)  7  CFR  Part  3051— Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

(j)  29  U.S.C.  794.  section  504— 
Rehabilitation  Act  of  1973.  and  7  CFR 
Part  153  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs; 

(k)  35  U.S.C.  200  et  seq.— Bayh-Dole 
Act.  controlling  allocation  of  rights  to 


inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

§4285.94    Other  conditions. 

Post-award  requirements.  Upon 
awarding  the  cooperative  agreement,  the 
post-award  requirements  of  subparts  C 
and  D  of  part  3016  of  this  title  apply. 

§§4285.95-4285.99    [Reserved] 

§  4285.100    OMB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
control  number  0570-0005.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  10 
minutes  to  36  hours  per  response  with 
an  average  of  3.48  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Ag  Box  7630, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Redurtion  Project  (OMB  # 
0570-0005),  Washington.  DC  20503. 

Dated:  July  18, 1994. 
Karl  N.  Stauber, 

Acting  Under  Secretary  for  Small  Community 
and  Rural  Development. 
jFR  Doc  94-18287  Filed  7-27-94;  8:4,S  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 
RIN  3150-AD30 

Annual  Physical  Fitness  Performance 
Testing  for  Tactical  Response  Team 
Members,  Armed  Response  Personnel, 
and  Guards  at  Category  I  Licensees 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  regarding  annual  physical 
fitness  performance  testing  for  Tactical 
Respon.se  Team  members,  armed 


response  personnel,  and  guards  at  fuel 
cycle  facilities  possessing  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I  licensees).  This 
action  is  necessary  to  ensure  that  these 
personnel  are  able  to  perform  their 
assigned  duties  under  conditions  of 
strenuous  tactical  engagements.  Tactical 
Respon.se  Team  members,  armed 
response  personnel,  and  guards  at  these 
facilities  will  be  required  to  participate 
in  a  continuing  physical  fitness  program 
and,  according  to  new  criteria,  pass  an 
annual  performance  test.  As  an 
alternative  to  the  fitness  program  and 
the  performance  test,  the  licensee  will 
be  permitted  to  develop  and  submit  for 
NRC  approval  a  content-based  site 
specific  test,  to  be  administered 
quarterly,  and  to  justify  that  this  test' 
duplicates  the  response  duties  that  are 
expected  of  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  in  the  event  of  a  strenuous 
tactical  engagement. 
EFFECTIVE  DATE:  August  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  S.  Tovmassian,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6231. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  13,  1991  (56  FR  65024), 
the  Commission  published  proposed 
amendments  to  10  CFR  Part  73  that 
contained  requirements  relative  to  the 
physical  fitness  programs  and  day  firing 
qualifications  for  security  personnel  at 
Category  I  fuel  cycle  facilities.  Those 
amendments  would  have  required 
Tactical  Response  Team  (TRT) 
members,  armed  response  personnel; 
and  guards  to  participate  in  annual 
physical  fitness  performance  testing  and 
in  a  continuing  physical  fitness  training 
program  to  ensure  that  these  individuals 
achieve  and  maintain  the  required 
fitness  level. 

During  the  resolution  of  the  public 
c;omments  for  those  proposed 
amendments,  the  NRC  concluded  that 
an  acceptable  alternative  to  the 
approach  specified  in  the  proposed  rule 
would  be  for  licensees  to  develop  and 
submit  for  NRC  approval  a  site  specific 
content-based  physical  fitness 
performance  test.  To  provide  the  public 
the  opportunity  to  comment  on  the 
modified  requirements,  the  NRC 
published  yet  another  proposed  rule  on 
the  physical  fitness  performance  testing 
requirements  on  October  6,  1993  (58  FR 
5203.5). 

Under  the  alternative  included  with 
the  modified  rule,  the  licen.see  will 
administer  the  test  quarterly  and  justify 


that  the  test  duplicates  the  response 
duties  that  a  security  force  officer  would 
perform  during  strenuous  tactical 
engagements.  The  NRC  recognizes  that, 
in  the  absence  of  an  ongoing  physical 
fitness  training  program,  the  use  of  a 
content-based  performance  test  may 
present  risks  of  potential  injury  to 
security  personnel.  Each  licensee 
should  evaluate  these  risks  of  potential 
injury  to  unfit  employees  when 
choosing  between  the  alternatives.  The 
NRC  will  not  object  to  the  use  of  a 
content-based  test  on  the  basis  of 
perceived  risk  of  employee  injury.  Sue  h 
risk  of  injury  will  be  assumed  by  the 
licensee  and/or  the  armed  security  - 
persons. 

The  comment  period  expired  on 
December  20, 1993,  with  no  public 
comments  being  received.  Therefore,  the 
Commission  is  publishing  the 
requirements  proposed  on  October  6. 
1993  (58  FR  52035),  as  a  final  rule 
without  any  modification. 

Criminal  Penalties 

The  Commission  notes  that  these 
amendments  are  issued  under  Sections 
161  (b)  and  (i)  of  the  Atomic  Energy  Art 
of  1954,  as  amended.  Therefore, 
violation  of  these  regulations  may 
subject  a  person  to  criminal  sanctions 
under  Section  223  of  the  Atomic  Enerey 
Act. 

Finding  of  no  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  will  not  adversely 
affect  either  the  safety  of  the  operations 
carried  out  by  licensees  possessing 
formula  quantities  of  strategic  special 
nuclear  material  nor  the  routine  release 
of,  or  exposure  to,  radioactivity.  These 
amendments  will  specify  (1)  annual 
performance  testing  criteria  and  a 
minimum  physical  fitness  training 
program  or  (2)  a  quarteriy  administered 
site  specific  content-based  physical 
fitness  performance  test  to  assure  that 
Tactical  Response  Team  members, 
armed  response  personnel,  and  guards 
can  adequately  perform  their  duties 
under  conditions  of  strenuous  tactical 
engagement. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  StriH't, 
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Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  in  13  CFR  Fart 
121.  Thus,  this  rule  does  not  fall  within 
the  purview  of  the  act. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  rule  because  these 
amendments  do  not  impose 
requirements  on  existing  10  CFR  Part  50 
licensees.  Therefore,  a  backfit  analysis  is 
not  required  for  this  rule. 

List  of  Subjects  in  10  CFR  Part  73 

Criminal  penalties,  Export,  Hazardous 
materials  transportation.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553. 
the  Commission  is  adopting  the 
following  amendments  to  10  CFR  Part 
73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  10  CFR 
Part  73  continues  to  read  as  follows: 

Authority:  Sees.  53. 161.68  Stat.  930,  948, 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073.  2167,  2201);  sec.  201.  as  amended.  204. 
88  Stat.  1242,  as  amended.  1245  (42  U.S.C. 
5841.5844). 

Section  73.1  also  issued  under  sees.  135. 
141.  Pub.  L.  97^25,  96  Stat.  2232.  2241  (42 
U.S.C.  10155. 10161).  Section  73.37(f)  also 
issued  under  sec.  301.  Pub.  L.  96-295.  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  is!;ued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C.  2169). 

2.  In  §  73. 4B  paragraphs  (b)(4)  and 
paragraph  (i)  are  revised  and  new 
paragraphs  (b)(10).  (b)(ll).  and  (b)(12) 
are  added  to  read  as  follows: 

§  73.46    Fixed  site  physical  protection 
systems,  subsystems,  components,  and 
procedures.  * 

•         •         *         *         * 

(b)  *   *   *  •       - 

(4)  The  licensee  may  not  permit  an 
individual  to  act  as  a  Tactical  Response 
Team  member,  armed  response  person, 
guard,  or  other  member  of  the  security 
organization  unless  the  individual  has 
been  trained,  equipped,  and  qualified  to 
perform  each  assigned  security  duty  in 
accordance  with  Appendix  B  of  this 
part,  "General  Criteria  for  Security 
Personnel."  In  addition.  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  shall  be 
tr.iincd.  equipped,  and  qualified  for  use. 


of  their  assigned  weapons  in  accordance 
with  paragraphs  (b)(6)  and  (b)(7)  of  this 
section.  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  shall  also  be  trained  and 
qualified  in  accordance  with  either 
paragraphs  (b)(10)  and  (b)(ll)  or 
paragraph  (b)(12)  of  this  se<.tion.  Upon 
the  request  of  an  authorized 
representative  of  the  Commission,  the 
licensee  shall  demonstrate  the  ability  of 
the  physical  security  personnel, 
whether  licensee  or  contractor 
employees,  to  carry  out  their  assigned 
duties  and  responsibilities.  Each 
Tactical  Response  Team  member,  armed 
response  person,  and  guard,  whether  a 
licensee  or  contractor  employee,  shall 
requalify  in  accordance  with  Appendix 
B  of  this  part.  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  shall  also  requalify  in 
accordance  with  paragraph  (b)(7)  of  this 
section  at  least  once  every  12  months. 
The  licensee  shall  document  the  results 
of  the  qualification  and  requalification. 
The  licensee  shall  retain  the 
documentation  of  each  qualification  and 
requalification  as  a  record  for  3  years 
after  each  qualification  and 
requalification. 
*        *        *        *        • 

(10)  In  addition  to  the  medical 
examinations  and  physical  fitness 
requirements  of  paragraph  I.C  of 
Appendix  B  of  this  part,  each  Tactical 
Response  Team  member,  armed 
response  person,  and  guard,  except  as 
provided  in  paragraph  (b)(10)(v)  of  this 
section,  shall  participate  in  a  physical 
fitness  training  prograrn  on  a  continuing 
basis. 

(i)  The  elements  of  the  physical 
fitness  training  program  must  include, 
but  not  necessarily  be  limited  to.  the 
following: 

(A)  Training  sessions  of  suffi(  lent 
frequency,  duration,  and  intensity  to  be 
of  aerobic  benefit,  e.g..  normally  a 
frequency  of  three  times  per  week.    - 
maintaining  an  intensity  of 
approximately  75  percent  of  maximum 
heart  rate  for  20  minutes; 

(B)  Activities  that  use  large  muscle 
groups,  that  can  be  maintained 
continuously,  and  that  are  rhjihmical 
and  aerobic  in  nature,  e.g..  running, 
bicycling,  rowing,  swimming,  or  cross- 
country skiing;  and 

(C)  Musculoskeletal  training  exercises 
that  develop  strength,  flexibility,  and 
endurance  in  the  major  muscle  groups,  . 
e.a.,  legs,  arms,  and  shoulders. 

lii)  The  licensee  shall  assess  Tactical 
Response  Team  meniljers.  armed 
response  personnel,  and  guards  for 
general  fitness  once  every  4  months  to 
determine  the  effectiveness  of  the 
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continuing  physical  fitness  training 
program.  Assessments  mu.st  include  a 
recent  health  history,  measures  of 
cardiovascular  fitness,  percent  of  body 
fat,  flexibility,  muscular  strength,  and 
endurance.  Individual  exercise 
programsmust  be  modified  to  be    - 
consistent  with  the  needs  of  each 
participating  Tactical  Response  Team 
member,  armed  response  person,  and 
guard  and  consistent  with  the 
environments  in  which  they  must  be 
prepared  to  perform  their  duties. 
Individuals  who  exceed  4  months 
without  being  assessed  for  general 
fitness  due  to  excused  time  off  from 
work  must  be  asse-ssed  within  15 
calendar  days  of  returning  to  duty  as  a 
Tactical  Response  Team  member,  armed 
response  person,  or  guard. 

(iii)  Within  30  days  prior  to 
participation  in  the  physical  fitness 
training  program,  the  licensee  shall  give 
Tactical  Response  Team  members, 
armed  response  personnel,  and  guards  a 
medical  examination  including  a 
determination  and  written  certification 
by  a  licensed  physician  that  there  are  no 
medical  contraindications,  as  disclosed 
by  the  medical  examination,  to 
participation  in  the  physical  fitness 
training  program. 

(iv)  Licensees  may  temporarily  waive 
aft,  individual's  participation  in  the 
physical  fitness  training  program  on  the 
advice  of  the  licensee's  examining, 
physician. -during  which  time  the 
individual  may  not  be  assigned  duties 
as  a  Tactical  Response  Team  member, 
(v)  Guards  whose  duties  are  to  staff 
the  central  or  secondary  alarm  station 
and  those  who  control  exit  or  eritry 
portals  are  exempt  from  the  physical 
fitness  training  program  specified  in 
paragraph  (b)(10)  of  this  section, 
provided  that  they  are  not  assigned 
temporary  response  guard  duties. 

(11)  In  addition  to  the  physical  fitness 
demonstration  contained  in  paragraph 
I.C  of  Appendix  B  of  this  part.  Tactical  : 
Response  Team  members,  armed 
response  personnel,  and  guards  shall 
meet  or  exceed  the  requirements  in 
paragraphs  (b)(ll)(i)  thrjough  (b)(ll)(v) 
of  this  section,  except  as  pTovided  in 
paragraph  (b)(ll)(vi)  of  this  section, 
initially  and  at  least  once  everv'  12 
months  thereafter. 

(i)  For  Tactical  Response  Team 
members  the  criteria  are  a  1-mile  run  in 
8  minutesand  30  seconds  or  less  and  a 
40-yard  dash  starting  from  a  prone 
position  in  8  seconds  or  less.  For  armed  • 
response  personnel  and  guards  that  are 
not  members  of  the  Tactical  Response 
Team  the  criteria  are  a  one-half  mile  run 
in  4  minutes  and  40  seconds  or  less  and  ' 
a  40-yard  dash. starting  from  a  prone 
position  in  8.5  seconds  or  less.  The  test 


may  be  taken  in  ordinary  athletic  attire 
under  the  supervision  of  licensee 
designated  personnel.  The  licensee  shall 
retain  a  record  of  each  individual's 
performance  for  3  years. 

(ii)  Incumbent  Tactical  Response 
Team  members,  armed  response 
personnel,  and  guards  shall  meet  or 
exceed  the  qualification  criteria  within 
12  months  of  NRC  approval  of  the 
licensee's  revised  Fixed  Site  Physical 
Protection  Plan.  New  employees  hired 
after  the  approval  date  shali'meet  or 
exceed  the  qualification  criteria  prior  to 
a.ssignnient  as  a  Tactical  Respon.se  Team 
member,  armed  respon.se  person,  or 
guard. 

(iii)  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  shall  be  given  a  medical 
e.xamination  including  a  determination 
and  written  certification  by  a  licensed 
physician  that  there  are  no  medical 
contraindications,  as  disclo.sed  by  the 
medical  examination,  to  participation  in 
the  physical  fitness  performance  testing. 
The  medical  examination  must  be  given 
within  30  days  prior  to  the  first 
administration  of  the  physical  fitness 
performance  test,  and  on  an  annual 
basis  thereafter. 

(iv)  The  licensee  shall  place  Tactical 
Respon.se  Team  members,  armed 
response  persons,  and  guards,  who  do 
not  meet  or  exceed  the  qualification 
criteria,  in  a  monitored  remedial 
physical  fitness  training  program  and 
relieve  them  of  security  duties  until 
they  satisfactorily  meet  or  exceed  the 
qualification  criteria. 

(v)  Licensees  may  temporarily  waive 
the  annual  performance  testing  for  an 
individual  on  the  advice  of  the 
licensee's  examining  physician,  during 
which  time  the  individual  may  not  be 
assigned  duties  as  a  Tactical  Response 
Team  member. 

(vi)  Guards  wiiose  duties  are  to  .staff 
tlie  central  or  secondary  alarm  station 
and  those  who  control  exit  or  entry 
portals  are  exempt  from  the  annual 
performance  testing  sprec:ified  in 
paragraph  (b)(ll)  of  this  .section, 
provided  that  they  are  not  assigned 
'temporary  response  guard  duties. 

(12)  The  licensee  may  elect  to  comply 
with  the  requirements  of  this  paragraph 
instead  of  the  requirements  of 
paragraphs  (b)(10)  and  (b)(ll)  of  this 
section.  In  addition  to  the  physical 
fitness  qualifications  of  paragraph  I.C  of 
Appendix  B  of  this  part,  each  licen.see 
subjet:t  to  the  requirements  of  this    • 
section  shall  develop  and  submit  to  the 
NRC  for  approval  sile  specific,  content- 
based,  physical  fitness  performance 
tests  which  will— when  administered  to 
each  Tactical  Response  Team  member.    • 
armed  respon.se  person,  or  guard — 


duplicate  the  response  duties  these 
individuals  may  need  to  perform  during 
a  strenuous  tactical  engagement. 

(i)  The  test  must  be  administered  to 
each  Tactical  Response  Team  member, 
armed  response  person,  and  guard  once 
every  3  mondis.  The  test  must 
specifically  address  the  physical 
capabilities  needed  by  armed  response 
personnel  during  a  strenuous  tactical 
engagement  at  the  licen.sed  facility. 
Individuals  who  exceed  3  months 
without  having  been  administered  the 
test  due  to  excused  time  off  from  work 
must  be  tested  within  15  calendar  days 
of  returning  to  duly  as  a  Tactical 
Respon.se  Team  meml)er.  armed 
response  person,  or  guard. 

(ii)  Within  30  days  before  the  first 
administration  of  the  physical  fitness 
performance  test,  and  on  an  annual 
basis  thereafter.  Tactical  Respon.se  Team 
members,  armed  response  personnel. 
ai>d  guards  shall  be  given  a  medical 
examination  including  a  determination 
and  WTitten  certification  by  a  licensed 
physician  that  there  are  no  medical 
contraindications,  as  disclosed  by  the 
medical  examination,  to  participation  in 
the  physical  fitness  performance  test. 

(iii)  Guards  whose  duties  are  to  .staff 
the  central  or  secondary  alarm  .station 
and  those  who  control  exit  or  entry 
portals  are  exempt  from  the 
performance  test  specified  in  paragraph 
(b)(12)  of  this  section,  provided  that 
they  are  not  assigned  temporary 
response  guard  duties. 
•        *•»,. 

(i)  Implementation  schiHinle  fnr 
revisions  to  physical  protection  plans. 

(1)  By  November  28. 1994.  each 
licensee  shall  submit  a  revised  Fixed 
Site  Physical  Protection  Plan  to  the  NRC 
for  approval.  The  revised  plan  must 
describe  how  the  licensee  will  ( omply 
vvith  the  requirements  of  par^jTrphs 
(b)(10)  and  (b)(ll)  of  this  section  or  the 
requirements  of  (b)(12)  of  this  section. 
Revised  plans  must  be  mailed  to  the 
Director,  Division  of  Fuel  Cycle  Safety 
and  Safeguards.  Office  of  Nuclear 
Material  Safely  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 

(2)  Each  licensee  shall  implement  the 
approved  plan  pursuant  to  paragraphs 
(b)(10)  and  (b){ll)  of  this  .section  or 
(b)(12)  of  this  section  within  1  year  after 
NRC  approval  of  the  revised  Fixed  Site 
Physical  Protection  Plan. 

Dated  at  Kockvillc,  Marvland.  this  Jlst  (i.iy 
(if  June  1994. 

For  the  Nuclear  Keguiatory  Commission. 
lames  M.  Taylor, 
Executive  Director  for  Ofjemtiotis 
|FK  Doc.  94-18;)71  Filed  7-27-94.  8:4^  iimj 

BILLING  CODE  7S90-01-P 


38350        FederaJ 


Register  /  Vol.  59.  No.  144  /  Thursday,  July  28,  1994  /  Rules  and  Regulations 


DEPARTMENT  OF  T  MNSPORTATION 
Federal  Aviation  Adfninistration 

14  CFR  Part  39 

[Docket  No.  93-MM-76U0:  Amendment 
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published  in  the  Federal  Register  on 
March  14, 1994  (59  FR  11739).  That 
action  proposed  to  require  the 
implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  tasks  or  by 
revising  the  maintenance  inspection 
program  to  include  such  a  program. 

biterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Another  commenter  suggests,  that  the 
FA.'V  reconsider  the  applicability  of  the 
proposed  AD.  This  commenter  requests 
that  the  applicability  statement  be 
worded  so  that  it  will  not  affect  future 
models  of  this  airplane,  such  as  the 
Model  F-27  Mark  800,  which  does  not 
exi.st  yet.  The  FAA  concurs.  Inclusion  of 
a  reference  to  that  model  in  the 
applicability  of  the  proposed  rule  was  in 
error.  The  final  rule  has  been  revised  to 
delete  reference  to  it. 

This  same  commenter  points  out  that 
the  latest  version  of  the  parallel 
Netherlands  Airworthiness  Directive 
(BLA)  is  BLA  91-113,  Issue  3,  dated 
November  1, 1993.  The  preamble.to  the 
notice  referred  to  an  earlier  version  of 
this  BLA  that  was  issued  June  26,  1992. 
The  FAA  acknowledges  this 
information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  5.5  airplanes 
of  LI.S.  registry  will  be  affected  by  this 
proposed  AD.  It  will  take  an  average  of 
approximately  7  work  hours  per  basic 
task  to  accomplish  the  75  basic  tasks 
called  out  in  the  Document;  this 
represents  a  total  average  of  525  work 
hours.  The  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  for  the  6-year  average 
inspection  cycle  is  estimated  to  be 
51,588,125,  or  $28,875  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthv  condition  is  vital,  but 


sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  this  cost- 
beneficial  level  of  safety  is  no  longer 
being  achieved  and  that  the  proposed 
actions  are  necessary  to  restore  that 
level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or  ' 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612,- 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
nuthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  rt)6(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39".13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

94-15-11  Fokker:  Amendment  39-8982. 
D(>cket  93-NM-76-AD.   ' 
Applicabilitv:  Model  F-27  Mark  100.  200. 
;iOO.  40O.  500.  600.  and  700  series  airplanes 
(does  not  include  Model  F-27  MK  050  series 
airplanes)  airplanes,  certificated  in  anv 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  preclude  degradatioaof  the  stru(;tural 
rapabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion, 
accomplish  the  following: 

Note  1:  This  AD  references  Fokker 
Document  SE-291.  '^-27  Corrosion  C:6ntrol 
Program,"  including  all  revisions  through 
October  1. 1993  (hereafter  referred  to  as  "the 
-  Document"),  for  basic  tasks,  definitions  of 
corrosion  levels,  compliance  times,  and 
reporting  requirements.  In  addition,  this  AD 
specifies  inspection  and  reporting 
requirements  beyond  those  included  in  thf; 
Document.  Where  there  are  differences 
Iwt ween  the  AD  and"  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD.  thr 
term  "the  FAA"  is  defined  differently-for 
different  operators,  as  follows:  For  those 
operators  complying  with  paragraph  (a)  of 
this  AD,  "the  FAA"  is  defined  as  "the 
Manager  of  the  Standardization  Branch. 
ANM-113.  FAA,  Transport  Airplane 
Directorate."  For  those  operators  operating 
under  Federal  Aviation  Regulation  (FAR) 
Part  121  or  129,  and  complying  with 
paragraph  [b]  of  this  AD,  "the  FAA"  is 
defined  as  "the  cognizant  Principal 
Maintenance  Inspector  (PMI)."  For  tho.se 
operators  operating  under  FAR  Part  91  or 
125,  and  complying  with  paragraph  (b)  of 
this  AD.  "the  FAA"  is  defined  as  "the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office." 

Note  3:  The  FAA  recommends  that  priority 
for  implementing  the  corrosion  prevention 
and  control  program,  specified  in  this  AD.  b«! 
given  to  older  aircraft  and  are.is  requiring  a 


significant  upgrade  of  previous  maintenance 
pn>cedures  to  meet  the  program 
requirements. 

<a)  Except  as  provided  in  paragraph  (li)  of 
this  AD.  complete  each  of  the  basic  tasks 
specified  in  Section  2.4  of  the  Document  in 
accordance  with  the  procedures  of  the 
Dotaimenf.  and  the  schedule  specified  in 
paragraphs  {a)(l )  and  (e)(2)  of  this  AD. 
Note  4:  A  "basic  task."  as  defined  in 
Sfirtion  2.4  of  the  Document,  includes 
inspections:  procedures  for  a  corrective 
action,  including  repairs,  under  identified 
circumstances;  application  of  sealants  or 
corrosion  inhibitors;  and  other  follow-on 
actions. 

Note  5:  Airplane  "areas"  are  those  items 
listed  in  columnar  form  in  the  "ACTION" 
statement  of  each  task,  as  listed  in  the 
Documont. 

.    Note  6:  Basic  tasks  completed  in 
accordance  with  the  Document  before  thf 
effective  date  of  this  AD  may  I)e  credited  for 
compliance  with  the  initial  basic  task 
requirements  of  paragraph  (a)(1)  of  this  AD. 
Note  7:  Where  non-destructive  inspection 
(NDI)  methods  are  employed,  in  accordance; 
with  Section  2.4  of  the  Document,  the 
standards  and  procedures  used  must  be 
aa;eptablc  to  the  Administrator  in 
accordance  with  FAR  Section  43.13. 

(1)  Complete  the  initial  basic  task  of  each 
aircraft  zone  specified  in  Section  2.4  of  the 
Documont  as  follows: 

(i)  For  airplane  areas  that  have  not  yet 
excf!eded  the  "Initial  Insjjection  Time  (IIT)  ' 
for  a  basic  task  as  of  one  year  after  the 
effective  date  of  this  AD:  Initial  compliance 
must  occur  no  later  than  the  IIT,  or  no  later 
than  one  Repeat  Inspection  Time  (RIT) 
interval  measured  from  a  date  one  year  after 
tlie  effective  date  of  this  AD.  whichever 
occurs  later. 

(ii)  For  airplane  areas  that  have  exceeded 
the  IIT  for  a  particular  basic  task  as  of  one 
year  after  the  effective  date  of  this  AD:  Initial 
compliance  must  occur  within  one  RIT 
interval  for  that  task,  or  within  6  years, 
measured  from  a  date  one  year  after  the 
effective  date  of  this  AD.  whichever  occurs 
first.     . 

(iii)  .Notwithstanding  paragraphs  (a)(l)(i) 
and  (a)(l)(ii)  of  this  AD.  accomplish  the 
initial  basic  task,  for  each  area  that  exceeds 
the  HT  for  that  area,  at  a  minimum  rate  of  one 
such  area  every  two  years,  beginning  one 
year  after  thetiffective  date  of  this  AD. 

Note  8:  This  paragraph  docs  not  require 
insjxjction  of  any  area  that  has  not  exceeded 
the  IIT  for  that  area. 

Note  9:  This  minimum  rate  requirement 
may  cause  an  undue  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  basic  task  at  a  time  internal 
not  to  exceed  the  RIT  interval  specified  in  the 
Document  for  that  task. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  effective  date  of  this  AD,  revise  the 
FAA-approved  maintenance/inspection 
program  to  include  the  corrosion  control 


program  specified  in  the  D(K.umHnt;  or  to 
include  an  equivalent  program  that  is 
approved  by  the  FAA.  In  ail  cases,  the  initial 
basic  task  for  each  airplane  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in  para'-ranh 
(a)(1)  of  this  AD.  ' 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  u.se  an  alternative 
recordkeeping  method  to  that  otherwise- 
required  by  FAR  Section  91.417  or  .Section 
121 .380  for  the  actions  required  by  this  AD. 
provided  it  is  approved  by  the  FAA  and  is 
included  in  a  revision  to  the  FAA-approved 
maintenance/inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  basic  task,  extensions  of  RIT 
intervals  specified"in  the  Document  must  \h: 

.   approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
an  RIT  intcr\al  to  be  increased  by  up  to  10"!.. 
but  nf)t  to  exceed  6  months.  The  FA, A  must 
be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

(d)(1)  If.  as  a  result  of  any  inspection 
condu(  ted  in  accordance  with  paragraph  (a) 
or  (b)  of  this  AD.  Level  3  corrosion  is 
det(;miined  to  exist  in  anv  airplane  area, 
accomplish  either  paragraph  (d)(l)(i)  or 
td)(1)(ii)  within  7  days  after  such 
determination: 

(i)  Submit  a  rr^port  of  that  detemiination  to 
the  F.\A  and  complete  the  basic  task  in  the 
affected  aircraft  zones  on  all  Model  F-27 
series  airplanes  in  the  operator's  fleet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(.A)  A  proposed  schedule  for  performing 
-the  basic  tasks  in  the  affected  aircraft  zones 
on  the  remaining  Model  F-27  series  airplanes 
in  the  operator's  fleet,  which  is  adequate  to 
ensure  that  any  other  Level  3  corrosion  is 
detected  in  a  timely  manner,  along  with 
substantiating  data  for  that  schedule:  or 
(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note  10:  Notwithstanding  the  provisions  of 
.Section  2.1  of  the  Document,  which  would 
permit  corrosion  that  otherw  ise  meets  the 
definition  of  Level  3  corrosion  (i.e..  which  is 
determined  to  be  a  potentially  urgent 
ainvorthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
typical  of  the  operator's  usage  of  other 
airplanes  in  the  same  fleet."  this  paragraph 
requires  that  data  substantiating  any  such 
finding  be  submitted  to  the  FAA  (rJ*  Note  2 
of  this  AD)  for  approval. 

(2)  The  FAA  may  impose  schedules  other 
than  those  proposed,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  anv 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 

(3)  Within  the  time  schedule  appnived 
under  paragraph  (d)(1)  or  (d)(2)  of  this  AD. 
accomplish  the  basic  tasks  in  the  affected 
aircraft  zones  of  the  remaining  Model  F-27 
.series  airplanes  in  the  operator's  fleet. 

(e)  If.  as  a  result  of  any  inspection  after  the 
initial  inspection  conducted  in  accordance 
with  paragraph  (a)  or  (b)  of  this  AD.  it  is 
determined  that  corrosion  findings  exceed 
I-evel  1  in  any  area,  within  60  davs  after  such 
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determination,  implentent 
by  the  FAA,  to  reduce 
corrosion  in  that  area 

(f)  Before  any  operatbr 
any  airplane  subject  to 
this  AD.  a  schedule  foi 
of  basic  tasks  required 
established  in  accordance 
(fid)  or  (0(2)  of  this 

(1)  For  airplanes  prey-ious 
accordance  with  this 
in  each  anrraft  zone  to 
new  operator  must  be 
accordance  with  the 
schedule  or  with  the 
schedule,  whichever 
earlier  accomplishm 
After  each  basic  task 
once,  each  subsequent 
perforrried  in  acxordante 
operator's  schedule. 

(2)  For  airplanes  thai 
previously  maintained 
this  AD.  the  first  basic 
zone  to  be  performed 


a  means,  approved 
Future  fmdings  of 
Level  1  or  better, 
places  into  service 
the  requirements  of 
the  accomplishment 
by  this  AD  must  be 
with  paragraph 
,  as  applicable: 

ly  maintained  in 
.  the  Tirst  basic  task 
be  performed  by  the 
iccomplished  in 
ivious  operator's 
ofjcrator's 
Id  result  in  the 
date  for  that  task, 
been  pmrformed 
task  must  be 
with  the  new 


flD 


'  piB' 

n  !w 
wou 

lerl 
h  IS 


have  not  been 
in  accordance  with 
ask  for  each  aircraft 
the  new  operator 


Ihy 


must^)e  accomplished  prior  to  further  flight 
or  in  accordance  with  a  schedule  approved 
by  the  FAA. 

(g)  Within  7  days  after  the  date  of  detection 
of  any  Level  3  corrosion,  and  within  3 
months  after  the  date  of  detection  of  any 
Level  2  corrosion,  submit  a  report  to  Fokker 
of  such  findings,  in  accordance  with  Section 
2.5  of  the  Document. 

Note  11:  Reporting  to  the  FAA  of  Level  2 
and  Level  3  corrosion  found  as  a  result  of  any 
opportunity  inspections  is  highly  desirable. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-n3,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Standardization  Branch, 
ANM-n3. 


Note  12:  Information  concerning  the 
existence  of  approved  alternative  methods  <il 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113.  • 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where.the  requirements  of  this  AD 
can  be  accomplished. 

(j)  Reports  of  inspection  results  required  by 
this  AD  have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Art  of 
1980  (44  U.S.C.  3501  et  seq]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(k)  The  completion  of  the  "basic  tasks" 
shall  be  done  in  accordance  with  Fokker 
Document  SE-291,  "F-«t7  Corrosion  Control 
Program,"  including  all  revisions  through 
October  1, 1993,  which  contains  the    v 
following  list  of  effective  pages: 


Task  No. 


Page  No. 


Revision 

level 
shown  on 

page 


Date  shown  on 
page 


Introduction 


1,6-8 

2-5,  9-26 


October  1,  1993. 
Octot)er1,  1993. 


Corrosion  Inspections 


53-100-1 

53-120-1 

53-180-1 

53-180-2 

53-200-1 

53-210-1 

53-220-1 

53-230-1 

53-230-2 

53-240-1 

53-300-1 

53-310-1 

53-310-2 

53-330-1 

53-330-2 

53-330-3 

53-330-4 

53-340-1 

53-400-1 

53-400-2 

54-020-1 

54-025-1 

54-030- 1 

54-035-1 

54-040-1 

54-045-1 

55-510-1 

55-520-1 

55-520-2 

65-520-3 

55-520-4 

55-523-1 

55-530-1 

55-530-2- 

55-530-3 

55-533-1 

55-540-1 

55-543-1 

57-610-1 


October  1, 
Octotjer  1 , 
October  1, 
October  1 , 
Octotjer  1 , 
October  1 , 
Octotjer  1, 
October  i, 
October  1, 
October  1, 
October  1 , 
October  t, 
October  1 , 
October  1, 
October  1 , 
October  1 , 
October  1 , 
Octot)er  1, 
October  1 , 
Octotjer  1, 
October  1, 
October  1 , 
Octot)er  1, 
Octol)er  1, 
October  1, 
October!, 
October  1, 
October  1, 
October  1 , 
Octotier  1, 
October  1 , 
October  1, 
October  1, 
October  1, 
October  1, 
October  1, 
October  1, 
October  1, 
October  1 , 


1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993: 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
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57-611-1 

57-611-2 

57-611-3 

57r620-1 

57-621-1 

57-621-2 

57-621-3 

57-652-1 

57-652-2 

57-653-1 

57-662-1  . 

57-662-2  . 

57-663-1  . 

57-700-1  . 

57-700-2  . 

57-700-3  . 

57-711-1  . 

57-712-1  . 

57-713-1  . 

57-713-2  . 

57-713-3  . 

57-714-1  . 

57-714-2  . 

57-714-3  . 

57-715-1  .. 

57-715-2  .. 

57-715-3  ., 

57-715-4  .. 

57-720-1  .. 

57-730-1  .. 

57-730-2  .. 

57-740-1  .. 


57-750-1 
57-750-2 
57-750-3 
71-010-1 
71-015-1 


53-100-1 

53-120-1 

53-330-4 

53-400-2 

55-520-3 

55-520-4 

55-530-2 

55-530-3 

57-61 1-2 

57-700-2 

57-700-3 

57-740-1  . 

57-750-3  . 


Task  No 


ttlustrations 


Appendix  A 


Appendix  B 


Appendix  C 


Page  No. 


1-9 


Revision 

level 
shown  on 

page 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


Date  shown  on 
page 


October  1 
October  1 
October  i 
Octot)er  1 
October  1 
October  1 
October  1 
October  1 
October  1 
October  1 
October  i, 
October  1 , 
October  i, 
Octoljer  1. 
Octot)er  1 , 
Octot)er  1. 
October  1 . 
October  i . 
October  1, 
October  1, 
October  1 . 
October  1. 
October  i , 
October  1 . 
Octotjer  1 , 
October  1 . 
October  1 . 
October  i , 
October  i , 
October  1 . 
October  1, 
October  i, 
October  i . 
Octot)er  1. 
October  1 , 
October  i , 
Octot)er  1 , 


1993 

.  1993 

,  1993 

,  1993 

,  1993 

,  1993. 

.  1993. 

,  1993. 

.  1993 

,  1993 

,  1993 

,  1993 

,  1993. 

.  1993 

.  1993 

1993. 

1993. 

1993 

1993. 

1993 

1993. 

1993 

1993 

1993 

1993 

1993. 

1993. 

1993. 

1993 

1993. 

1993 

1993. 

1993 

1993. 

1993. 

1993. 

1993. 


October  1 , 
October  i , 
October  1. 
October  i. 
Octotier  1 , 
October  i . 
October  i , 
October  1, 
October  i. 
October  1. 
October  1 . 
October  i . 
October  1 . 


1993 
1993, 
1993 
1993 
1993. 
1993. 
1993 
1993 
1993 
1993 
1993. 
1993. 
1993 


1     May  3,  1991. 


October  1.  1993 


2    October  1.  1993 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Fodenil 


Kf'sistir  in  accordance  with  5  II.S.C.  552(ii) 
and  1  CFR  part  fil.  Clopies  mn\-  I)o  obtained 


Irom  Fokker  Aircraft  USA.  Inc..  1 199  North 
Fairfax  Street.  Alexandria,  Virginia  22:n4 
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Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Diractorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Reiister,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(I)  This  amendment  becomes  effective  on 
August  29. 1994. 

Issued  in  Renton,  Wa^ington.  on  July  18, 
1994. 

S.R.  Miller, 

Acting  Manager,  Transp  ■)rt  Airplane 
Directorate,  Aircraft  Cer  ification  Service. 
(PR  Doc.  94-17858  File<|  7-27-94;  8:45  am) 

BILUNOCOOE  4»t«-1)-U 


14  CFR  Part  39 


(Docket  No.  93-SW-09-  AD;  Amendment 
39-8944;  AD  94-13-04] 


Directives 


Airworthiness 
Aircraft  Corporation 
Helicopters,  Inc.  Model 
269B.  269C,  and  TH-^5A 
Helicopters 

AGENCY:  Federal  Avi^ion 
Administration,  DOT 
ACDON:  Final  rule. 


Schweizer 
ind  Hughes 
269 A,  269 A-1. 
Series 


summary:  This  amenc  ment  adopts  a 
new  airworthiness  dii  ective  (AD), 
applicable  to  Schweiaer  Aircraft 
Corporation  and  Hughes  Helicopters, 
Inc.  Model  269A.  269  \-l,  269B,  269C, 
and  TH-55A  series  h<  licopters,  that 
requires  mandatory  r<  p 
the  clevis  pins  associi  ted  with  the  belt 
drive  clutch  control  installation.  This 
amendment  is  promp  ed  by  an  accident 
involving  the  separatJDn  of  the  belt 
drive  clutch  control  s  )ring  assembly 
(spring  assembly)  froi  i  the  idler  pulley 
assembly.  The  action;  i 
AD  are  intended  to  pi  event  separation 
of  the  spring  assembly '  from  the  idler 
pulley  assembly,  loss 
main  rotor  system,  an  J  a  subsequent 
forced  landing. 

DATES:  Effective  September  1. 1994. 
The  incorporation  1  y  reference  of 
certain  publications  1  sted  in  the 
regulations  is  approve  d  by  the  Director 
of  the  Federal  Registe 
1,  1994. 


servi  ;e 


ADDRESSES:  The 
referenced  in  this  AD 
from  Schweizer  Aircraft 
P.O.  Box  147,  Elmira, 
This  information  may 
the  Federal  Aviation 
(FAA).  Office  of  the 
Counsel,  2601  Meachim 
663,  Fort  Worth,  Texas 
of  the  Federal  Registe  ■ 
Capitol  Street.  NW 
Washington,  DC. 


as  of  September 


information 
may  be  obtained 
Corporation, 
New  York  14902. 
be  examined  at 
ministration 
istant  Chief 
Blvd.,  Room 
or  at  the  Office 
800  North 
sliite  700, 


Adr 
Assi 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  Reinhardt,  Aerospace 
Engineer,  New  York  Aircraft 
Certification  Office.  FAA,  Propulsion 
Branch,  ANE-174,  New  England  Region. 
181  South  Franklin  Avenue,  Valley 
Stream,  New  York  11581,  telephone 
(516)  791-7421.  fax  (516)  791-9024. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  Schweizer  Aircraft 
Corporation  and  Hughes  Helicopters, 
Inc.  Model  269A,  269A-1,  269B.  269C, 
and  TH-55A  series  helicopters  was 
published  in  the  Federal  Register  on 
August  4, 1993  (58  FR  41444).  That 
action  proposed  to  require  replacement 
of  all  clevis  pins  associated  with  the  belt 
drive  clutch  control  installation. 

Interested  persons  have  been  afTorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  with  one  change. 
The  AD  proposed  compliance  on  or 
before  January  13,  1994,  or  within  the 
next  400  hours'  time-in-service  (TIS), 
whichever  comes  first.  Since  January  13, 
1994,  has  passed,  the  AD  has  been 
changed  to  now  require  compliance 
within  30  days  after  the  effective  date  of 
the  AD  or  within  400  hours'  TIS, 
whichever  comes  first. 

The  FAA  estimates  that  1,100 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  Vz  work  hour  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $10  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $41,250. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  94-13-04  Schweizer  AircraA 

Corporation  and  Hughes  Helicopters, 
Inc.:  Amendment  39-8944.  Docket 
Number  93-SW-09-AD. 

Applicability:  Model  269A,  269A-1,  269B, 
and  TH-55A  series  helicopters,  and  Model 
269C  series  helicopters  with  serial  numbers 
(S/N)  prior  to  S/N  1632,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  belt  drive 
clutch  control  spring  assembly  (spring 
assembly)  trom  the  idler  pulley  assembly, 
loss  of  power  to  the  main  rotor  system,  and 
a  subsequent  forced  landing,  accomplish  the 
following: 

(a)  Within  the  next  400  hours'  time-in- 
service,  or  on  or  t)efore  30  days  after  the 
effective  date  of  this  AD,  whichever  comes 
first,  replace  the  clevis  pins  in  the  spring 
assembly  with  bolts  in  accordance  with  Part 
II  of  Schweizer  Aircraft  Corporation  Service 
Bulletin  B-256.2,  dated  June  11, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  New  York  Aircraft 
Certification  Office. 
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Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  bo 
obtained  firom  the  New  York  Aircraft 
C^ertification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  replacement  shall  bo  done  in 
accordance  with  Schweizer  Aircraft 
Corporation  Service  Bulletin  B-256.2.  dated 
June  11, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Schweizer  Aircraft 
Corporation,  P.O.  Box  147.  Elmira,  New  York 
14902.  Copies  may  be  inspected  at  the  FAA. 
Office  of  the  Assistant  Chief  Counsel,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth. 
Texas:  or  at  the  Office  of  the  Federal  Kcgistf^r, 
800  North  Capitol  Street,  NW..  suite  700. 
Washington.  DC 

(e)  This  amendment  becomes  effective 
September  1, 1994. 

Issued  in  Fort  Worth.  Texas,  on  June  14 
1994. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  DirectoraU'. 

Aircraft  Certification  Service. 

IFR  Doc.  94-17869  Filed  7-27-94;  8:45  ani| 
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14  CFR  Part  39 

[Docket  No.  93-SW-25-AD;  Amendment 
39-«943;  AD94-13-03J 

Airworthiness  Directives:  The  Enstrom 
Helicopter  Corporation  Model  F-28C, 
F-28C-2,  F-28F,  280C,  280F,  and 
280FX  Series  Helicopters 

AGENCY:  Federal  Aviation 
Administration;  DtOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  The  Enstrom  Helicopter 
Corporation  Model  F-28C.  F-28C-2. 
F-28F,  280C,  280F.  and  280FX  series 
helicopters.  This  action  requires  a  visual 
inspection  for  cracks  in  the  tail  rotor 
spindle:  a  repetitive  dye  penetrant 
inspection  for  cracks;  and  removal  and 
replacement  of  the  tail  rotor  spindle 
upon  reaching  1.200  hours'  time-in- 
service  (TIS).  This  amendment  is 
prompted  by  five  reports  of  cracked  tail 
rotor  spindles.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  the  tail  rotor  spindle,  loss  of 
directional  control,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  August  12. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  12 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  26. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Coiinsel,  Attention: 
Rules  Docket  No.  93-SVV-25-AD,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  Texas  76137-4298. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  The 
Enstrom  Helicopter  Corporation,  Twin 
County  Airport,  P.O.  Box  490. 
Menominee,  Michigan  49858.  This 
information  may  be  examined  at  th*( 
FAA.  Office  of  the  Assistant  Cliief 
Coun.sel,  2601  Meacham  Boulevard. 
Room  663,  Fort  Worth.  Texas;  or  at  tht- 
Office  of  the  Federal  Register,  .800  North 
Capitol  Street.  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  McGarvey.  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
Airframe  Branch.  FAA.  2300  East  Devon 
Avenue,  Room  202,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7136,  fax 
(708)  294-7834. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  airworthiness 
directive  that  is  applicable  to  The 
Enstrom  Helicopter  Corporation 
(Enstrom)  Model  F-28C,  F-28C-2,    K- 
28F.  280C.  280F.  and  280FX  series 
helicopters  equipped  with  tail  rotor 
spindle  (spindle),  part  number  (P/N) 
28-150064-11  or  28-150064-13.  The 
manufacturer  advises  that  there  have 
been  five  reports  of  cracked  spindles 
that  had  time-in-service  (TIS)  ranging 
from  282  to  3,449  hours.  Three  of  the 
five  defects  were  found  during  a  visual 
prefiight  inspection.  One  of  the  reported 
incidents  resulted  in  an  emergency 
landing  due  to  a  tail  rotor  imbalance 
and  the  resultant  high  vibrations  as  a 
result  of  the  cracked  spindle.  Based  on 
an  analysis  and  evaluation  of  the  data.   - 
the  FAA  has  determined  that  an  unsafe 
condition  exists  in  the  spindle.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  spindle,  loss  of 
directional  control,  and  subsequent  loss 
of  control  of  the  helicopter. 

The  FA.'V  has  reviewed  and  approved 
The  Enstrom  Helicopter  Corporation 
Ser\ice  Directive  Bulletin  (SDB)  No. 
0077,  Revision  B,  dated  November  16. 
1992.  that  describes  procedures  for 
performing  a  visual  inspection  of  the 
area  around  the  spindle  teeter  bearing 
bores  for  cracks  prior  to  the  next  flight 
and  prior  to  each  subsequent  flight,  and 
if  cracks  are  found,  removal  and 


replacement  of  the  spindle  with  an 
airworthy  spindle;  continuing  the  visual 
inspection  before  each  flight  and 
performing  a  dye  penetrant  inspection 
of  the  spindle  for  cracks  within  the  next 
five  hours'  TIS;  securing  the  spindle 
bearing  caps  with  safety  wire  following 
the  dye  penetrant  inspection;  and 
removing  and  replacing  spindles  with 
1,200  hours'  or  more  total  TIS. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  ether  Enstrom  Model  F-28C. 
F-28C-2,  F-28F,  280C.  280F.  and 
280FX  series  helicopters  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  spindle,  loss  of 
directional  control,  and  subsequent  loss 
of  control  of  the  helicopter.  Before    ' 
further  flight,  this  AD  requires  a  visual 
inspection  of  the  spindle,  part  numl)er 
(P/N)  28-150064-11  or  28-150064-13, 
for  cracks  in  accordance  with  paragra[)h 
5.2  of  SDB  0077,  Revision  B,  dated 
November  16,  1992.  A  dye  penetrant 
inspec;tion  is  required  whenever  track 
and  balance  procedures  are  required 
more  than  once  within  a  5  hours'  TIS 
period.  Additionally,  within  the  next  23 
hours'  TIS  and  thereafter,  at  intervals 
not  to  exceed  25  hours'  TIS,  this  .AD 
requires  an  inspection  of  the  spindle  for 
cracks  (without  removing  the  tail  rotor 
from  the  helicopter)  using  a  visual  and 
dye  penetrant  inspection  in  accordancf 
with  paragraph  5.3  of  SDB  0077, 
Revision  B,  dated  November  16, 1992. 
Also,  this  AD  requires  replacement  of 
spindles  with  cracks  or  scratches,  nicLs, 
or  surface  discontinuities  that  are  in 
excess  of  certain  specified  tolerances, 
or,  if  the  spindle  is  not  required  to  be 
replaced,  returning  the  helicopter  to 
service  in  accordance  with  paragraph 
5.4  of  SDB  0077,  Revision  B,  dated 
November  16.  1992.  Replacing  a 
spindle,  P/N  28-150064-11  or  2H- 
150064-13,  is  also  required  within  tho 
next  100  hours'  TIS,  or  on  or  before 
reaching  1,200  hours'  TIS,  whichever 
occurs  later.  Installing  a  spindle,  P/N 
28-150074-11,  constitutes  terminating 
action  for  the  requirements  of  this  .\D. 
Since  the  unsafe  condition  requires  an 
immediate  inspection  to  ensure  safety  of 
the  fleet,  this  AD  needs  to  be  adopted 
immediately,  without  prior  public 
comment.  The  compliance  requirements 
of  this  AD  and  take  precedence  over 
those  stated  in  the  Ser\ice  Directive 
Bulletin,  except  where  specifically 
referenced  in  this  AD. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 
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Comments  Invited 

Although  this  acti  »n  is  in  the  form  of 
a  final  rule  that  invo  ves  requirements 
affecting  flight  safet]  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  nterested  persons 
are  invited  to  comm  mt  on  this  rule  by 
submitting  such  wri  ten  data,  views,  or 
arguments  as  they  m  ay  desire. 
Communications  shi  mid  identify  the 
Rules  Docket  numbe  r  and  be  submitted 
in  triplicate  to  the  at  dress  specified 
under  the  caption  ADDRESSES.  All 
communications  rtctived  on  or  before 
the  closing  date  for  ( ommenls  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  he  comments 
received.  Factual  in  3rmation  that 
supports  the  comme  iter's  ideas  and 
suggestions  is  extrer  lely  helpful  in 
evaluating  the  effect  veness  of  the  AD 
action  and  determin  ng  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  spt  dfically  invited  on 
the  overall  regulator  /,  economic, 
environmental,  and  ;nergy  aspects  of 
the  rule  that  might  s  jggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  or  examination  by 
interested  persons.  J  i  report  that 
summarizes  each  ¥/  A-public  contact 
concerned  with  the  iubstance  o^this  AD 
will  be  filed  in  the  F  ules  DocJcet. 

Commenters  wish  ng  the  FAA  to 
acknowledge  receip  of  their  comments 
submitted  in  respon  •>e  to  this  notice 
must  submit  a  self-a  Jdressed,  stamped 
postcard  on  which  t  ic  following 
statement  is  made: '  Comments  to 
Docket  Number  93-  >W-25-AD."  The 
postcard  will  be  dati ;  stamped  and 
returned  to  the  com:  nenter. 

The  regulations  a<  opted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relatic  nship  between  the 
national  governmen  and  the  States,  or 
on  the  distribution  ( f  power  and 
responsibilities  amc  [>g  the  various 
levels  of  governmen :.  Therefore,  in 
accordance  with  Exi  cutive  Order  12612, 
it  is  determined  thai  this  final  rule  does 
not  have  sufficient  f  jderalism 
implications  to  wan  ant  the  preparation 
of  a  Federalism  Ass*  ssment. 

The  FAA  has  dete  rmined  that  this 
regulation  is  an  eme  rgency  regulation 
that  must  be  issued  mmediately  to 
correct  an  unsafe  co  idition  in  aircraft, 
and  that  it  is  not  a  "  iignificant 
regulatory  action"  under  Executive 
Order  12866.  It  has  >een  determined 
further  that  this  acti  sn  involves  an 
emergency  regulatic  n  under  EXDT 
Regulatory  Policies  ind  Procedures  (44 


FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amen<ied] 

2.  Seclion  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  94-13-03  The  Enstrom  Helicopter 
Corporation:  Amendment  39-8943. 
Docket  Number  93-SW-25-AD. 

Applicability:  Model  F-28C.  F-28C-2,    F- 
28F.  280C  280F.  and  280FX  series 
helicopters,  equipped  with  tail  rotor  spindle 
(spindle),  part  number  (P/N)  28-150064-11 
or  28-150064-13,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
arcomplished  previously. 

To  prevent  failure  of  the  spindle.  loss  of 
dirfictional  control  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(d)  Before  hirther  flight,  visually  inspecl 
the  spindle  for  cracks  using  a  5-power  or 
higher  magnif>'ing  glass  in  accordance  with 
paragraph  5.2  of  The  Ens'rom  Helicopter 
r.orf)oration  Service  Directive  Bulletin  (SDB) 
No.  0077,  Revision  B.  dated  November  16. 
1992. 

(b)  Before  further  flight,  whenever  tail  rotor 
(T/R)  vibrations  occur  that  cannot  be 
corrected  with  track  and  balance  procedures 
or  track  and  balance  procedures  are  required 
more  than  once  within  a  5  hours'  TIS  period, 
inspect  the  spindle  teetering  bearing  bores  for 
cracks  using  a  dye  p)enetrant  method  in 
accordance  with  paragraph  5.3  of  SDB  0077, 
Revision  B,  dated  November  16, 1992. 

(c)  Within  the  next  25  hours'  time-in- 
service  (TIS)  after  the  effective  date  of  this 
airworthiness  dire<:tive  (AD)  and  thereafter  at 
intervals  not  to  exceed  25  hours'  TI.S  from  the 


last  Inspection,  witliout  removing  the  tail 
rotor  from  the  helicopter,  inspect  the  spindle 
teetering  bearing  bores  for  cracks  using  a  d>'e 
penetrant  inspection  and  visually  inspect  for 
scratches,  nicks,  or  surface  discontinuities  in 
accordance  with  paragraph  5.3  of  SDB  0077, 
Revision  B,  dated  November  16, 1992. 

(d)  If  neither  a  crack  nor  any  scratches, 
nicks,  or  surface  discontinuities  are  found 
that  exceed  the  tolerances  specified  in 
paragraph  5.3.4  and  5.3.5  of  SDB  0077, 
Revision  B,  dated  November  16, 1992,  during 
the  inspections  required  by  paragraphs  (a), 
(b),  or  (c)  of  this  AD,  return  the  helicopter  to 
service  in  accordance  with  the  procedures 
contained  in  paragraph  5.3.5  of  the  SDB 
0077,  Revision  B,  dated  November  16. 1992. 
and  the  applicable  maintenance  manual. 

(c)  If  a  crack  is  found,  or  scratches,  nicks, 
or  surface  discontinuities  are  found  that 
exceed  the  tolerances  sp)ecified  in  paragraph 
5.3.4  and  5.3.5  of  SDB  0077,  Revision  B. 
dated  November  16. 1992.  remove  the 
vpindle  before  further  flight  and  install  an  - 
airworthy  spindle  in  accordance  with  the 
provisions  of  the  appropriate  maintenance 
manual. 

(f)  Within  the  next  100  hours' TIS  or,  on 
or  before  reaching  1,200  hours'  TIS, 
whichever  <x:curs  later,  remove  spindle,  P/N 
28-150064-11  or  28-150064-13,  from 
service  and  replace  it  with  an  airworthy 
spindle  in  accordance  with  the  appropriate 
maintenance  manual. 

(g)  Installation  of  a  spindle,  P/N  28- 
150074-11,  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Chicago  Ain:raft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  F.AA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Chicago  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  bo 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(i)  Except  for  the  inspection  required  by 
paragraphs  (a)  and  (b)  of  this  AD.  special 
flight  permits  may  be  issued  in  accordanc r 
with  sections  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  other  requirements  of  this 
AD  can  be  accomplished. 

(j)  The  inspections  shall  be  done  in 
accordance  with  The  Enstrom  Helicopter 
Corporation  Service  Directive  Bulletin  No. 
0077.  Revision  B,  dated  November  16. 199?. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(h) 
and  1  iyR  Part  51.  Copies  may  be  obtaine<l 
from  The  Enstrom  Helicopter  Corporation, 
Twin  (i)unty  Airport,  P.O.  Box  490. 
Menominee.  Michigan  49858.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  A.ssistunt 
Chief  Counsel,  2601  Meacham  Boulevard, 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
StnH't,  NW..  suite  700,  Washington,  DC. 
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(k)  This  amendment  becomes  effectivt!  on 
.\ugust  12.  1994. 

Issued  in  Fort  Worth,  Texas,  on  Juno  14 
1994. 

Eric  Bries. 

Acting  S4anager.  Rotorcrafi  Directomlc. 
Aircraft  Certification  Service. 
(FR  Doc.  94-17867  Filed  7-27-94:  8:45  am] 
BILUNQ  COD€  4910-1}^ 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AAL-05] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace. 
Adak,  Anchorage  Merrill  Field,  Bethel, 
Juneau,  Kenal,  King  Salmon,  and 
Kodiak,  AK 

agency:  Federal  Aviatibn 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
on  May  6.  1994.  This  final  rule  modified 
the  Class  D  airspace  areas  at  Adak, 
Anchorage  Merrill  Field,  Bethel.  Juneau. 
Kenai.  King  Salmon,  and  Kodiak,  AK. 
by  amending  the  areas'  effective  hours 
to  coincide  with  the  associated  control 
tower's  hoiu^  of  operation.  This  action 
established  Class  E  airspace  at  these 
areas  when  the  associated  control  tower 
was  closed.  This  action  will  correct 
these  Class  E  airspace  descriptions  to 
reflect  that  they  extend  upward  from  the 
surface  to  the  overlying  or  adjacent 
controlled  airspace. 

EFFECTIVE  DATE:  July  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  System  Management 
Branch.  AAL-531.  Federal  Aviation 
Administration.  222  West  7th  Avenue 
#14.  Anchorage,  AK  99513-7587; 
telephone  number:  (907)  271-5898. 
SUPPLEMENTARY  INFORMATION:  On  April 
26,  1994,  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  that  modified  the  Class  D  airspace 
areas  at  Adak,  Anchorage  Merrill  Field, 
Bethel,  Juneau,  Kenai,  King  Salmon,  and 
Kodiak.  AK,  by  amending  the  areas' 
effective  hours  to  coincide  with  the 
associated  control  tower's  hours  of 
operation.  This  action  also  established 
Class  E  airspace  at  these  areas  when  the 
associated  control  tower  is  closed  (59 
FR  23621;  May  6, 1994).  The  FAA 
inadvertently  modified  the  Class  E 
airspace  designation  by  including  an 
altitude  in  feet  MSL  above  the  surface. 
This  correction  will  allow  the  Class  E 
area's  to  extend  upward  from  the 
surface  to  the  overlying  or  adjacent 
controlled  airspace. 


Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the 
publication  on  May  6.  1994.  (59  FR 
23621)  and  the  description  in  FAA 
Order  7400. 9A,  which  is  incorporated 
by  reference  in  14  CFR  71.1.  are 
corrected  as  follows: 

§71.1    (Corrected] 

On  page  23622.  in  the  third  column, 
the  description  for  "AAL  AK  E2.  Adak. 
AK  |New|"  is  corrected  to  read  as 
follows: 


AAL  AK  E2  Adak.  AK  (Corrected) 

.^dak  NAS  Airport.  AK 
(lat.  51°52'53"  N.  long.  17G°38'50"  WJ 
Within  a  4.5-mile  radius  of  the  Adak  .NAS 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director)-. 
•  *  •         ♦         » 

On  page  23623.  in  the  first  column, 
the  description  for  "AAL  AK  E2 
Anchorage  Merrill  Field.  AK  [New]"  is 
corrected  to  read  as  follows: 


AAL  .J^K  E2  Anchorage  Merrill  Field.  AK 
(Corrected] 

Anchorage  Merrill  Field,  AK 

(lat.  61'>12'52"  N,  long.  149°50'46-  W) 
Elmendorf  Localizer 
(lat.  61°15'14"N,  long.  149°4648"W) 
Within  a  line  beginning  at  the  mouth  of 
Fish  Creek,  thence  along  Fish  Creek  to 
Northern  Lights  Boulevard,  thence  direct  to 
the  intersection  of  Tudor  Road  and  the  New 
Seward  Highway,  thence  east  along  Tudor 
Road  to  its  intersection  with  Muldoon  Road, 
thence  north  along  Muldoon  Road  to  Glenn 
Highway,  thence  direct  to  the  mouth  of  Ship 
Creek,  thence  southwest  along  the  southeast 
shore  of  Knik  .^^m  to  a  line  2  miles  south  of 
and  parallel  to  the  Elmendorf  localizer 
southwest  course,  thence  west  along  that  line 
to  a  line  direct  ftom  Point  McKenzie  to  the 
mouth  of  Fish  Creek;  thence  southeast  along 
that  line  to  the  point  of  b^inning.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
«  *  *         »         • 

On  page  23623.  in  the  first  column, 
the  description  for  "AAL  AK  E2  Bethel. 
AK  (New)"  is  corrected  to  read  as 
follows: 


AAL  AK  E2  Bethel.  AK  (Corrected] 

Bethel  Airport.  AK 
(lat.  60''46'47"N.  long.  161°50'17"  W) 

Bethel  VORTAC 
(lat  60°47'05"  N,  long.  161»49'27"  W) 
Within  a  4.1-mile  radius  of  the  Bethel 

Airport.  This  Class  E  airspace  area  is  effective 


during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director^-. 
•         *  •         •         » 

On  page  23623.  in  the  first  column, 
the  description  for  "AAL  AK  E2  Juneau. 
,\K  (New)"  is  corrected  to  read  as 
follows: 


AAL  AK  E2  Juneau.  AK  (Correctedl 

luncau  International  Airport.  AK 
(lat.  58''21-18"  N,  long.  134°34'34"  W) 
Within  a  3-niile  radius  of  the  [uneau 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory 
*         »         •  •         • 

On  page  23623.  in  the  first  column, 
the  description  for  "AAL  AK  E2  Kenai. 
AK  [New]"  is  corrected  to  read  as 
follows: 


AAL  AK  E2  Kenai.  AK  ICorrectedl 

Kenai  Municipal  Airport.  AK 

(lat.  60°34'17"  N.  long.  ISru'SS  '  W) 
Kenai  VOR/DME 
(lat.  60°36'53"  N.  long  ISfH^S'W) 
Within  a  5.2-mile  radius  of  the  Kenai 
Municipal  Airport;  excluding  the  airspace 
below  1,100  feet  MSL  beyond  4  miles  from 
the  Kenai  Municipal  Airport  extending  from 
the  312°  bearing  clockwise  to  the  348° 
bearing  from  the  Kenai  Municipal  Airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  of  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
«         *         »         •  • 

On  page  23623.  in  the  second  column, 
the  description  for  "AAL  AK  E2  King 
Salmon.  AK  [New]"  is  corrected  to  read 
as  follows: 


AAL  AK  E2  King  Salmon.  AK  (Corrected) 

King  Salmon  Airport,  AK 
(lat.  58°40'36"  N.  long.  156°38'58"  W) 
Within  a  5.2-mile  radius  of  the  King 
Salmon  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airporl/Facility  Directory. 
*  *  »         •         »    . 

On  page  23623.  in  the  second  column, 
the  description  for  "AAL  AK  E2  Kodiak, 
AK  [NewJ"  is  corrected  to  read  as 
follows: 


AAL  AK  E2  Kodiak.  AK  (Corrected] 
Kodiak  Airport.  AK 
(Int.  57°45'00"N,  long.  152°29'38  •  W) 
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Within  a  3.1-mile 
Airport,  excluding  that 
l.Smiles  west  of  and 
Airport  Runway  18-36 
area  is  effective  during 
times  established  in 
Airmen.  The  effective 
thereafter  bo  continuou  i 
Airport/Facility  Directo  ry 


radius  of  the  Kodiak 
lirspace  west  of  a  line 
pt  rallel  to  the  Kodiak 
This  Class  E  airspace 
he  specific  dates  and 
advance  by  a  Notice  to 
and  time  will 
ly  published  in  the 


ditei 


Issued  in  Anchorage, 
Willis  C.  Nelson, 
Manager,  Air  Traffic 
Region. 
|FR  Doc  94-18386  File^ 
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DEPARTMENT  OF  L  VBOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 


RIN  1219-AA11 

Safety  Standards  fo( 
Coal  Mine  Ventilatio  i 


AGENCY:  Mine  Safety  and  Health 
Administration,  Lab<  r. 

ACTION:  Final  rule;  technical 
amendments. 


SUMMARY:  This  docu 
technical  amendmen 
for  safety  standards 
coal  mine  ventilatior 
the  Federal  Register 
(57  FR  20868). 


1991 


fe  rence  - 


EFFECTIVE  DATE:  This 
effective  July  28,  1 
incoiT)oration  by  re 
publications  listed  ir 
approved  by  the  Dire  ctor 
Register  as  of  July  28 


FOR  FURTHER  INFORM/  TION 
Patricia  VV.  Silvey,  D 
Standards,  Regulations 
MSR.'K,  phone  (703) 
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;  Amendments 


inent  makes 
s  to  the  final  rule 

fpr  underground 
that  appeared  in 
an  May  15, 1992 


regulation  is 
.The 

of  certain 
the  regulationsis 
of  the  Federal 
1994. 


CONTACT: 
rector,  Office  of 
and  Variances, 
35-1910. 


SUPPLEMENTARY  INFOI  MATION:  On  May 
15,  1992.  MSHA  pub  ished  a  final  rule 
to  revise  its  safety  st<  ndards  for 
underground  coal  mi  ne  ventilation.  This 
document  makes  nor  substantive 
technical  amendmer  ts  to  §§  75.301, 
75.333  (a),  (d)(1),  (e)l  i)  and  (f)  and 
75.335  (a)(l)(iv)  and  a)(2).  Sections 
75.301,  75.333  (a),  (c  (1),  (e)(3)  and  (f) 
and  75.335  (a)(l)(iv)  md  (a)(2)  are 
revised  to  include  in  bmiation 
concerning  the  avail)  bility  of  the 
incorporated  documi  nts,  where  the 
incorporated  documi  nls  may  be 
inspected,  and  the  F(  deral  Register 
approval  for  incorpo  ation  by  reference 
of  the  documents. 


List  of  Subjects  in  30  CFR  Part  75 

Incorporation  by  reference.  Mine 
safety  and  health.  Underground  coal 
mines.  Ventilation. 

Dated:  July  20. 1994. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

Subpart  D — Ventilation 

Accordingly,  subpart  D  of  part  75, 
subchapter  O,  chapter  I,  title  30  of  the 
Code  of  Federal  Regulations  is  corrected 
by  making  the  following  technical 
amendments: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  957,  and  961. 

§75.301    [Amended] 

2.  In  §  75.301,  the  following 
definitions  are  revised  to  read  as 
follows: 

***** 

Noncombustible  Structure  or  Area. 
Describes  a  structure  or  area  that  will 
continue  to  provide  protection  against 
flame  spread  for  at  least  1  hour  when 
subjected  to  a  fire  test  incorporating  an 
ASTM  El  19-88  time/temperature  heat 
input,  or  equivalent.  The  publication 
ASTM  El  19-88,  "Standard  Test 
Methods  for  Fire  Tests  of  Building 
Construction  and  Materials"  is 
incorporated  by  reference  and  may  be 
inspected  at  any  Coal  Mine  Health  and 
Safety  District  and  Subdistrict  Office,  or 
at  MSHA's  Office  of  Standards,  4015 
Wilson  Boulevard,  Arlington,  VA,  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  In  addition,  copies  of 
the  document  can  be  purchased  from 
the  American  Society  for  Testing 
Materials  (ASTM),  1916  Race  Street, 
Philadelphia,  Pennsylvania  19103.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

Noncombustible  Material.  Describes  a 
material  which  when  used  to  construct 
a  ventilation  control  results  in  a  control 
that  will  continue  to  serve  its  intended 
function  for  1  hour  when  subjected  to  a 
fire  test  incorporating  an  ASTM  E119- 
88  time/temperature  heat  input,  or 
equivalent.  The  publication  ASTM 
El  19-88,  "Standard  Test  Methods  for 
Fire  Tests  of  Building  Construction  and 
Materials"  is  incorporated  by  reference 
and  may  be  inspected  at  any  Coal  Mine 
Health  and  Safety  District  and 


Subdistrict  Office,  or  at  MSHA's  Office 
of  Standards,  4015  Wilson  Boulevard, 
Arlington,  VA,  and  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  Suite  700,  Washington,  DC. 
In  addition,  copies  of  the  document  can 
be  purchased  from  the  American 
Society  for  Testing  Materials  (ASTM), 
1916  Race  Street,  Philadelphia. 
Pennsylvania  19103.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)_and  1 
CFR  part  51. 


§75.333    [Amended] 

3.  In  §  75.333.  paragraphs  (a),  (d)(1), 
(e)(3),  and  (f)  are  revised  to  read  as 
follows: 

(a)  For  purposes  of  this  section; 
"doors"  includes  any  doorframes,  and 
"durable"  describes  a  material  and 
construction  method  that  when  used  to 
construct  a  ventilation  control  results  in 
a  control  that  is  structurally  equivalent 
to  an  8-inch  hollow-core  concrete  block 
stopping  with  mortared  joints  as 
described  in  ASTM  E72-80,  "Standard 
Methods  of  Conducting  Strength  Tests 
of  Panels  for  Building  Construction" 
(Section  12 — Transverse  Load — 
Specimen  Vertical).  This  publication  is 
incorporated  by  reference  and  may  be 
inspected  at  any  Coal  Mine  Health  and 
Safety  District  and  Subdistrict  Office,  or 
at  MSHA's  Office  of  Standards.  4015 
Wilson  Boulevard.  Arlington,  VA,  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington, DC.  In  addition,  copies  of 
the  document  can  be  purchased  from 
the  American  Society  for  Testing 
Materials  (ASTM),  1916  Race  Street, 
Philadelphia,  Pennsylvania  19103,  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

***** 

(d)  •  •  • 

(1)  Made  of  noncombustible  material 
or  coated  on  all  accessible  surfaces  with 
fiame-retardant  material  having  a  flame- 
spread  index  of  25  or  less,  as  tested 
under  ASTM  E162-87,  "Standard  Test 
Method  for  Surface  Flammability  of 
Materials  Using  a  Radiant  Heat  Energy 
Source."  This  publication  is 
incorporated  by  reference  and  may  be 
inspected  at  any  Coal  Mine  Health  and 
Safety  District  and  Subdistrict  Office,  or 
at  MSHA's  Office  of  Standards.  4015 
Wilson  Boulevard,  Arlington.  VA,  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  Suite  700, 
Washington,  DC.  In  addition,  copies  of 
the  document  can  be  purchased  from 
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the  American  Society  for  Testing 
Materials  (ASTM),  1916  Race  Street, 
Philadelphia.  Pennsylvania  19103.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 
•        *-       •        •        • 

(e)  •  •  • 

(3)  When  timbers  are  used  to  create 
permanent  stoppings  in  heaving  or 
(aving  areas,  the  stoppings  shall  be 
coated  on  all  accessible  surfaces  with  a 
flame-retardant  material  having  a  flame- 
spread  index  of  25  or  less,  as  tested 
under  ASTM  E162-87,  "Standard  Test 
Method  for  Surface  Flammability  of 
Materials  Using  a  Radiant  Heat  Energy 
Source."  This  publication  is 
incorporated  by  reference  and  may  be 
inspected  at  any  Coal  Mine  Heahh  and 
Safety  District  and  Subdistrict  Office,  or 
at  MSHA's  Office  of  Standards.  4015 
Wilson  Boulevard,  Arlington,  VA,  and 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700. 
Washington,  DC.  In  addition,  copies  of 
the  document  can  be  purcha.sed  from 
the  American  Society  for  Testing 
Materials  (ASTM),  1916  Race  Street, 
Philadelphia.  Pennsylvania  19103.  "This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
.152(a)  and  1  CFR  part  51. 
«        *        *        »        • 

(f)  When  sealants  are  applied  to 
ventilation  controls,  the  sealant  shall 
have  a  flame-spread- index  of  25  or  less 
under  ASTM  E162-87,  "Standard  Test 
Method  for  Surface  Flammability  of 
Materials  Using  a  Radiant  Heat  Energy 
Source."  This  publication  is 
incorporated  by  reference  and  may  be 
inspected  at  any  Coal  Mine  Health  and 
Safety  District  and  Subdistrid  Office,  or 
at  MSHA's  Office  of  Standards.  4015 
Wilson  Boulevard,  Arlington,  VA,  and 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  Suite  700, 
Washington,  DC.  In  addition,  copies  of 
the  document  can  be  purchased  from 
the  American  Society  for  Testing 
Materials  (ASTM).  1916  Race  Street, 
Philadelphia.  Pennsylvania  19103.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 


§75.335    [Amended] 

4,  In  §  75.335,  paragraphs  {a){l)(iv) 
and  (a)(2)  are  revised  to  read  as  follows: 

(a)(1)  •  •   * 

(iv)  Coated  on  all  accessible  surfaces 
with  flame-retardant  material  that  will 
minimize  leakage  and  that  has  a  flame- 


spread  index  of  25  or  less,  as  tested 
under  ASTM  E162-87,  "Standard  Te.st 
Method  for  Surface  Flammability  of 
Materials  Using  a  Radiant  Heat  Energy 
Source."  This  publication  is 
incorporated  by  reference  and  may  be 
inspected  at  any  Coal  Mine  Health  and 
Safety  District  and  Subdistrict  Office,  or 
at  MSHA's  Office  of  Standards,  4015 
Wilson  Boulevard,  Arlington,  VA.  and 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  Suite  700. 
Wa.shington,  DC.  In  addition,  copies  of 
the  document  can  be  purchased  from 
the  American  Society  for  Testing 
Materials  (ASTM).  1916  Race  Street. 
Philadelphia.  Pennsylvania  19103.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

(2)  Alternative  methods  or  materials 
may  be  used  to  create  a  seal  if  they  can 
withstand  a  static  horizontal  pressure  of 
20  pounds  per  square  inch  provided  the 
method  of  installation  and  the  material 
used  is  approved  in  the  ventilation  plan. 
If  the  alternative  methods  or  materials 
include  the  use  of  timbers,  the  timbers 
also  shall  be  coated  on  all  accessible 
surfaces  with  flame-retardant  material 
having  a  flame-spread  index  of  25  or 
less,  as  tested  under  ASTM  E162-87. 
"Standard  Test  Method  for  Surface 
Flammability  of  Materials  Using  a 
Radiant  Heat  Energy  Source."  This 
publication  is  incorporated  by  reference 
and  may  be  inspected  at  any  Coal  Mine 
Health  and  Safety  District  and 
Subdistrict  Office,  or  at  MSHA's  Office 
of  Standards,  4015  Wilson  Boulevard. 
Arlington,  VA,  and  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700.  Washington.  DC. 
In  addition,  copies  of  the  document  can 
be  purchased  from  the  American 
Society  for  Testing  Materials  (ASTM), 
1916  Race  Street,  Philadelphia, 
Pennsylvania  19103.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51. 
*        •        •        •        • 

IFK  Doc.  94-18302  Filed  7-27-94:  8:45  ami 
BILLING  CODE  4S10-43-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  230 

RIM  1010-AB90 

Offsets,  Recoupments  and  Refunds  of 
Excess  Payments  of  Royalties, 
Rentals,  Bonuses,  or  Other  Amounts 
Under  Federal  Offshore  Mineral  Leases 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  is  amending  its 
regulations  establishing  procedures  for 
obtaining  refunds  and  credits  of  excess 
payments  made  under  Federal  mineral 
leases  on  the  Outer  Continental  Shelf 
(OCS)  which  are  subject  to  section  10  of 
the  Outer  Continental  Shelf  Lands  Act 
of  1953  (OCSLA  section  10).  The  rules 
also  describe  the  circumstances  in 
which  a  person  may  recover  certain 
payments  that  are  not  subject  to  section 
lO's  requirements. 
EFFECTIVE  DATE:  August  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy.  Chief.  Rules  and 
Procedures  Staff,  at  (303)  231-3432. 
SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  proposed  rule 
are  Paul  A.  Knueven.  Technical 
Compliance  Branch.  Division  of 
Verification.  Royalty  Management 
Program,  MMS,  Lakewood,  Colorado, 
and  Peter  J.  Schaumberg,  Office  of  the 
Solicitor,  Washington,  DC. 

I.  Background 

Excess  payments  of  royalties,  rentals, 
bonuses,  or  other  amounts  made  under 
OCS  mineral  leases  result  from  a  variety 
of  reasons  (discussed  in  detail  in  the 
preamble  to  the  Notice  of  Proposed 
Rulemaking  (NOPR)  at  58  FR  53470- 
53471,  October  15, 1993).  Section  10(a) 
requires  that  a  request  for  refund  or 
credit  of  an  excess  payment  made  in 
connection  with  any  lease  issued  under 
that  Act  be  filed  with  the  Secretary  of 
the  Interior  (Secretary)  within  2  years 
after  making  the  payment.  Section  10(b) 
requires  that  all  refunds  or  credits 
which  the  Seci;Stary  proposes  to 
approve  be  reported  to  Congre.ss,  and 
that  the  Secretary  wait  at  least  30  days 
while  Congress  is  in  continuous  se.ssion 
before  making  a  refund  payment  or 
authorizing  a  credit.  Any  repayment 
made  pursuant  to  the  Act  must  be 
without  interest. 

The  purpose  of  these  regulations  is  to 
codify  the  Department's  interpretation 
and  application  of  section  10. 
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General  Comments 

(a)  Several  commeijters 
NfMS  revisit  the 
arguments  contained 
opinion  Refunds  and 
Outer  Continenta 
36942,  88  I.D.  1091 
(  "1981  M-Opinion"). 
proposed  that  MMS 
offsetting  as  a  means 
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construed  to  apply 
credit  adjustments  no  I 
lO's  limitation. 

Response:  MMS 
comments.  The  1981 
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adjustment. 
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those  preconditions 
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allow  a  refund  or  cret  it 
The  MMS  has  recogni  zed 
importance  of  approv 
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procedures  to  expedite  the  process.  For 
example,  the  purpose  of  approval 
subject  to  audit  at  §  230.455  is  to 
eliminate  the  audit  time  delay  required 
for  recoupment  authorizations.  Such 
audits  will  still  be  required  for  certain 
cash  refunds. 

(c)  Several  commenters  stated  that 
MMS  should  make  any  new  rules 
prospective,  with  an  effective  date  on  or 
after  the  date  of  publication. 

Response:  With  one  exception,  the 
rulemaking  codifies  the  Department's 
current  interpretation  and  application  of 
section  10.  That  exception  is 
§  230.458(b),  which  imposes  an 
assessment  of  $500  for  each 
unauthorized  credit  adjustment.  This 
assessment  will  apply  only  to 
transactions  filed  after  the  effective  date 
of  the  regulations. 

Specific  Comments 

(a)  Most  of  the  commenters  objected 
to  the  inclusion  of  the  definition  of 
audit  in  §  230.452.  These  comments 
questioned  the  need  to  define  a  term 
that  is  used  so  little  in  the  body  of  the 
regulations.  One  commenter  pointed  out 
that  the  word  "audit"  appears  only 
three  times  in  the  rule  (except  in  a 
section  heading),  and  then  only  in 
conjunction  with  the  word  "review." 
Accordingly,  it  is  suggested  that  the 
definition  adds  nothing  to  the 
comprehension  of  the  regulations. 

Response:  MMS  agrees  with  the 
comments  and  the  definition  of  audit 
has  been  removed  from  the  final 
regulations. 

(d)  Several  commenters  objected  to 
the  provisions  of  §  230.453(a)(3)  which 
require  MMS  notification  to  the  lessee 
that  its  request  for  refund  or  credit  is 
authorized  before  a  recoupment  can  be 
filed.  Once  MMS  reviews  the  request, 
transmits  it  to  Congress  and  the 
Congressional  review  period  is  satisfied, 
these  commenters  argue  that  they 
should  be  permitted  to  recoup.  These 
commenters  claim  MMS  is  exceeding  its 
authority  by  conditioning  the  lessee's 
right  to  a  timely  filed  legitimate  credit 
or  refund  on  the  receipt  of  a  notice  from 
the  MMS. 

Response:  MMS  disagrees  with  these 
comments.  First,  it  is  the  Government's 
responsibility  to  assure  that  the 
technical  requirements  of  section  10, 
including  the  30-day  congressional 
review  period,  have  been  satisfied 
before  a  recoupment  is  effected.  Second, 
the  requirement  for  MMS  to  give  final 
approval  allows  for  proper  control.  After 
MMS  approves  a  recoupment,  then  it 
will  know  that  when  a  credit  adjustment 
appears  on  a  Form  MMS-2014,  that 
credit  adjustment  is  authorized.  Further, 
there  may  be  circumstances  where  a 


request  for  refund  or  credit  is  approved, 
but  MMS  may  not  allow  the  recoupment 
to  be  effected.  MMS  recently  proposed 
rules  related  to  adininistrative  offset  and 
to  credit  adjustments  generally  (58  FR 
43582,  August  17. 1993).  There  may  be 
circumstances  where  a  lessee  owes 
money  to  MMS  and  MMS  would  want 
to  retain  the  otherwise  approved  request 
for  refund  or  credit  as  an  offset.  Thus, 
recoupments  will  not  be  permitted  until 
MMS  provides  approval. 

(c)  Several  commenters  objected  to 
the  requirements  of  §  230.453(b)(5)  that 
lessees  certify  the  accuracy  of  the  data 
submitted  in  the  refund  request.  One 
commenter  noted  that  there  is  no 
necessity  for  the  certification  since  the 
provisions  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982 
(FOGRMA)  already  contain  adequate 
protection  of  the  Federal  lessor. 
According  to  this  commenter,  the 
certification  adds  nothing  but  additional 
paperwork  to  the  process. 

Response:  MMS  disagrees  with  these 
comments.  It  has  been  a  long  standing 
practice  of  MMS  to  require  the 
certification  as  a  condition  of  processing 
the  refund.  This  is  not  a  new 
requirement.  Most  lessees  have  long 
made  the  certification  part  of  their 
refund  request  form  letter,  so  no 
additional  burden  will  be  imposed  by  _ 
this  requirement. 

(d)  The  provisions  of  §  230.453(c) 
specifically  state  that  the  submission  of 
a  credit  adjustment  on  a  Report  of  Sales 
and  Royalty  Remittance.  Form  MMS- 
2014,  will  not  constitute  a  refund' 
request,  or  a  partially  completed  refund 
request  as  discussed  in  §  230.453(c). 
Additionally,  §  230.459  does  not 
include  the  filing  of  a  Form  MMS-2014 
as  a  reason  the  2-year  period  of  section 
10  will  be  tolled.  MMS  requested 
comment  on  this  issue. 

Eight  responders  offered  comments  on 
the  status  of  a  Form  MMS-2014  as  a 
section  10  refund  request  and  if  such 
filing  should  toll  the  2-year  limit.  Four 
commenters  stated  that  the  Form  MMS- 
2014  should  toll  the  2-year  period  since 
it  includes  nearly  all  elements  of  a 
properly  completed  refund  request. 
Another  commenter  proposed  that  the 
Form  MMS-2014  should  serve  as  a 
conditional  refund  request.  If  during 
later  audit  it  was  judged  valid,  MMS 
should  process  the  request  for 
congressional  review.  If  invalid,  the 
lessee  would  be  required  to  repay  the  - 
amount  of  the  credit  with  interest  and 
apply  for  a  refund.  When  more  than  2 
years  had  passed  since  making  payment, 
the  lessee  would  be  time-barred  from 
recovering  the  funds.  It  was  urged  that 
these  procedures  would  serve  as  an 
incentive  for  lessees  to  only  file  credits 


in  which  they  had  a  high  level  of 
•  ioiitldence  in  their  validity. 

While  noting  that  tolling  the  2-year 
period  by  filing  a  Form  MMS-2014 
would  not  benefit  them,  the  sixth 
commenter  observed  that  it  would 
encourage  lessees  to  file  unauthorized 
recoupments  on  questionable  properties 
"just  in  case." 

The  last  two  commenters  noted  that 
most  of  the  unauthorized  recoupments 
filed  in  the  past  resulted  from  MMS" 
failure  to  issue  formal  guidance  on  the 
application  of  section  10.  They 
recognized  that  this  rulemaking  resolves 
that  problem,  and  they  see  no  value  to 
lessees  in  the  future  to  toll  the  2-year 
period  by  filing  an  unauthorized  credit 
adjustment.  With  the  publication  of 
these  mies,  the  commenters  stated  that 
lessees  will  know  what  adjustments  are 
and  are  not  subject  to  section  10. 

Response:  MMS  disagrees  with  the 
first  four  commenters.  While  Form 
MMS-2014  filings  contain  most  of  the 
information  required  for  a  refund 
request,  they  do  not  include  the 
information  necessary  to  constitute  a 
proper  request  for  refund  or  credit. 
Moreover,  these  credit  adjustments  do 
not  request  recoupments,  instead  they 
effect  recoupments  and  thereby  reduce 
Government  receipts.  Section  10 
requires  MMS  and  congressional  review 
before  the  funds  are  recovered.  The 
conditional  refund  request  suggestion 
also  would  not  meet  this  requirement. 

MMS  agrees  with  the  last  three 
commenters.  Accepting  Form  MMS- 
2014  filing  as  tolling  the  2-year  period 
could  increase  the  submission  of 
unauthorized  credit  adjustments  and 
increase  review  costs.  Additionally, 
there  is  no  logical  reason  to  toll  the 
section  10  2-year  period  by  filing  a  Forn) 
MMS-2014  credit  adjustment  after  the 
rules  have  been  published. 

(e)  One  commenter  questioned  the 
limited  refund  amendment  rights 
provided  by  §  230.453(e)(1).  This 
commenter  stated  that  inadvertent 
errors  of  notation  related  to  the  lease  or 
any  particular  month  should  be 
amendable. 

fle-sponse:  MMS  disagrees  with  this 
commenter.  Permitting  exceptions  to  the 
rule  in  an  effort  to  be  fair  usually  has 
the  opposite  effect.  In  this  case.  MMS 
would  be  required  to  judge  an 
"inadvertent  error"  exactly  the  same  in 
every  case,  an  impossible  task.  To 
assure  clear  understanding  and  equal 
application  to  all  lessees,  the  rule 
provides  for  no  exceptions  and  will  be 
strictly  applied. 

(f)  Several  commenters  questioned  the 
approval  of  refund  requests  subject  to 
Inter  audit  contained  in  §230.45.S. 


Reponse:  The  purpose  of  this  section 
is  to  eliminate  the  time  delay  required 
to  complete  an  audit  prior  to  the  lessee's 
re<;overy  of  the  overpayment  (.see 
discussion  of  general  comment  (b) 
above).  Without  an  analysis  of  the 
lessee's  records.  MMS  cannot  determine 
the  validity  of  the  refund  request. 
'  Accepting  refund  requests  as  valid 
subject  to  audit  provides  the  les.sees 
more  timely  use  of  funds,  and  provides 
for  MMS'  recovery  in  the  event  the 
reouests  were  improper. 

Ig)  One  commenter  stated  that  MMS 
should  clearly  indicate  that  the  2-year 
requirement  of  section  10  does  not 
apply  to  offsets  described  at  §  230.456. 
Response:  Since  section  10  does  not 
apply  to  offsets,  the  2-year  requirement 
of  section  10  does  not  apply. 

(h)  One  commenter  stated  that  MMS 
.should  clearly  define  the  word 
"intentional"  within  the  meaning  of 
§230.456,  to  protect  lessees.  This 
commenter  expressed  concern  that  if 
this  determination  were  based  upon  the 
subjectiye  judgment  of  the  auditor, 
offsets  would  almo.st  certainly  be 
applied  inequitably. 

Response:  MMS  disagrees  with  this 
comment.  To  develop  a  finding  of 
intentional  underpayment  for  the 
purpose  of  §  230.456.  an  auditor  wou  Id 
have  to  demonstrate  that  the  lessee's 
policy  is  to  recover  overpayments  by 
filing  subsequent  underpayments.  This 
finding  would  not  be  a  subjettive  audit 
determination. 

(i)  Three  commenters  objected  to  the 
provisions  of  §  230.458(b)  which  impose 
an  assessment  of  $500  for  each 
unauthorized  credit  adjustment. 
Because  MMS  often  discovers  the 
unauthorized  recoupment  more  than  2 
years  after  payment,  one  commenter 
stated  that  the  recovery  of  the 
improperly  taken  credit  with  interest 
already  exceeds  the  actual  amounts 
required  by  lea.se  terms.  An  additional 
penalty  appears  harsh  to  this 
commenter.  Another  commenter  argued 
that  if  it  costs  MMS  $500  to  research 
and  approve  refunds,  then  all  amounts 
less  than  that  should  be  allowed 
without  following  §230.453  procedurtjs. 
The  third  commenter  stated  that  the 
amount  is  arbitrary  and  excessive 
because  unauthorized  recoupments  are 
generally  unintentional  and  are  incurred 
when  attempting  to  make  internal 
accounting  adjustments.  Since  proposed 
Form  MMS-2014  line  entries  must  be 
submitted  with  a  refund  request,  it  is 
often  necessary  and  more  expedient  to 
process  accounting  corrections,  allow 
the  MMS-2014  credit  lines  to  be 
generated,  and  then  eliminate  those 
credit  entries  prior  to  the  normal 
monthly  royalty  payment.  If  the 


adjustments  are  numerous  or  complex, 
a  credit  entry  may  fail  to  be  pulled, 
resulting  in  an  inadvertent  unauthoriztid 
adjustment.  This  commenter  fiirther 
argued  that  the  time  delays  in  the 
process,  both  before  the  overpayment  is 
discovered  and  after  the  refund' request 
is  filed  and  authorization  issued,  result 
in  the  Government  ret:eiving  the  time 
value  of  the  funds  at  the  expense  of  the 
lessees. 

Response:  MMS  disagrees  with  the.se 
comments.  First,  the  review  of 
unauthorized  recoupments  within  MMS 
is  now  an  automated  process.  Once 
these  regulations  are  effeirtive  MMS  will 
begin  reviewing  for  such  recoupments 
on  a  current  basis.  The  MMS  plans  to 
discover  unauthorized  recoupments  in 
time  for  the  le.ssee  to  file  a  refund 
request  before  the  2-year  period  after 
payment  has  expired.  Without  the 
penahy,  lessees  will  incur  no  material 
costs  as  a  consequence  of  filing  an 
unauthorized  recoupment.  In  such  an 
environment,  .some  lessees  may  dw:ide 
not  to  establish  internal  controls  to 
prevent  unauthorized  recoupments,  but 
rely  in.stead  on  the  Government.  This 
reliance  would  shift  the  costs  from  the 
lessees  and  provide  protection  from  the 
effects  of  missing  the  2-year  limit.  The 
MMS  would  not  be  properly  enforcing 
section  10  if  it  allowed  such  a  result. 
Moreover,  even  with  the  penalty,  many 
lessees  will  incur  less  costs  than  with 
the  less  timely  Government  review  that 
has  occurred  in  the  past. 

The  penalty  is  not  established  to 
rec;over  the  costs  of  refund  request 
processing.  Rather.  MMS  is  recovering 
the  costs  of  review  recoupments  and 
comparing  them  with  approved  refunds. 
Since  MMS  cannot  determine  the  effect 
publishing  these  rules  will  have  on  the 
rate  of  unauthorized  recoupments,  the 
c:ost  per  incident  is  not  quantifiable. 

The  concerns  of  the  third  commenter 
related  to  production  and  filing  of 
proposed  Forms  MMS-2014  being 
eliminated  when  the  regulations  are    . 
effective,  since  the  forins  are  not 
required  by  §  230.453. 

0)  One  commenter  noted  that  the 
purpose  of  §  230.459(a)(3)  as  explained 
in  the  section-by-section  analysis  would 
be  better  served  by  changing  the  date  of 
tolling  from  the  date  of  "application" 
for  unitization  to  the  effective  date  of 
the  unit.  The  commenter  also  noted  that 
unit  revisions  should  be  added  as 
covered  by  this  section. 

Response:  MMS  disagrees  that  the 
date  of  tolling  should  be  changed  to  the 
effective  date  of  the  unit.  As  noted  in 
the  di.scu,ssion  of  this  commenter.  the 
effective  date  is  subject  to  the  judgment 
of  the  Regional  Supervisor.  In  contra.st. 
the  date  of  application  is  a  fixed  event. 
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Unit  revisions  are  i  nciuded  in  the 
operation  of  §  230.  159(a)(3).  as 
discussed  in  the  pr  sposed  rule 
preamble. 

(V)  One  commen  er  expressed  concern 
that  it  may  be  impdssible  to  comply 
with  the  requireme  nts  of  §  230.459(a)(4). 
This  section  provic  es  that  to  toll  the  2- 
year  period,  lessee;  must  specifically 
identify  an  action  <  r  proceeding  that 
could  resuh  in  pay  nents  becoming 
excess,  the  lease(s)  and  sales  months 
affected,  and  an  est  imated  of  the  amount 
that  could  be  subje  :t  to  refund  or  credit. 

Pehponse:  When  a  person  becomes 
aware  of  a  pending  administrative  or 
judicial  action,  or  ( ther  action  that  may 
affect  its  royalty  ob  ligation,  prudence 
would  require  a  conplete  analysis. 
While  MMS  realizt  s  the  exact  impact 
may  not  be  determ  nable,  a  list  of  all 
leases  and  sales  xtk  nths  within  those 
lease  accounts  whi  ;h  could  possibly  be 
affected  can  be  compiled.  Paragraph 
(a)(4)  of  §230.459  lequires  only  an 
estimated  dollar  inr  pact.  The  2-year 
period  for  leases  ar  d/or  sales  months 
not  included  in  the  tolling  request  will 
not  be  tolled.  The  f  urpose  of  this  strict 
construction  is  to  n  dnimize  subjective 
judgments  in  applying  section  10 
requirements. 

(1)  Two  commeni  ers  objected  to  the 
provisions  of  §  230  460  which  repeal  the 
special  treatment  o  advanced  rental 
payments  when  lea  ses  are  later  subject 
to  suspensions. 

Response;  The  II  LA  rulings  discussed 
with  the  preamble  58  FR  53474)  were 
issued  prior  to  any  regulations 
governing  section  1 0.  These  cases 
concluded  that  uric  er  the  unique  fact 
situations  prf^sente  1,  excess  rental 
payments  which  ot  lerwise  were  not 
subject  to  refund  oi  credit  under  section 
10  could  be  credite  i  against  future 
rentals.  Upon  revie  w,  MMS  still 
concludes  that  IBL  ^'s  conclusion  is  not 
consistent  with  the  Department's 
interpretation  of  se  :tion  10.  Thus,  after 
this  rule  is  effectiv(  i,  the  IBLA  decision 
will  not  be  folio  we  1.  However,  these 
cases  are  exactly  th  a  type  of  situation 
envisioned  for  tolli  ng  the  2-year  limit  by 
fding  a  request  pur  iuant  to 
§  230.459(a)(4). 

(m)  One  commer  ter  questioned  the 
requirement  of  §  2j  0.461(d)  which 
disallows  the  recoi  pment  of  a  payment 
amount  that  exceec  s  the  reported 
amount.  This  comr  lenter  stated  that  if 
the  overpayment  is  not  subject  to 
section  10.  then  th(  payor  should  not  be 
required  to  fi!e  a  re  und  request. 

Response:  In  tho:  e  cases  to  which 
§  230.461(d)  applie  >,  the  payor  may 
recover  its  funds  w  thout  a  section  10 
refund  request.  A  f  ayment  amount 
exceeding  the  total  reported  for  more 


than  one  lease  is  not  a  payment  "in 
connection  with  any  lease."  (See  the 
detailed  discussion  in  the  1993  M- 
Opinion).  Such  an  amount  cannot  be 
recouped  by  reporting  a  credit  entry  for 
a  specific  lease  since  the  funds  were  not 
applied  to  any  lease.  After  the  Form 
MMS-2014  hnes  are  processed, 
amounts  in  excess  of  the  total  reported 
remain  as  an  unapplied  credit  in  the 
payor's  account.  The  MMS  accountants 
would  then  contact  the  payor  for 
direction  as  to  how  the  hmds  should  be 
applied.  In  most  cases,  tiie  payor  could 
reduce  the  next  payment  by  an  equal 
amount  to  balance  its  payor  account.  In 
other  situations,  the  funds  could  be 
applied  to  an  underpaid  invoice  or  other 
Forms  MMS-2014.  If  these  situations 
did  not  apply,  the  payor  could  request 
a  non-section  10  cash  refund  as  outlined 
in  the  MMS  "Oil  and  Gas  Payor 
Handbook*  (1986).  Volume  U,  page  4- 
25. 

(n)  One  commenter  stated  that  the 
provisions  of  §  230.461(g).  which  would 
not  require  a  section  10  refund  request 
after  a  successful  challenge  of  an  MMS 
order  to  pay,  would  be  more  useful  if 
MMS  specifies  how  such  funds  would 
be  recovered. 

Response:  The  overpayments  may  be 
recovered  as  explained  in  the  response 
to  comment  (m). 

(o)  Seven  commenters  submitted 
responses  io  the  proposed  de  minimis 
exception  of  §  230.461(h).  One 
commenter  stated  that  MMS  does  not 
have  authority  under  the  interpretations 
contained  in  the  1981  M-Opinion  to 
establish  such  a  provision.  Another 
commenter  stated  that  the  amount 
should  he  set  at  '/a  percent  of  the  normal 
monthly  payment  to  be  meaningful.  No 
support  was  received  for  the  alternative 
of  limiting  section  10  refund  requests  to 
$100  or  more. 

The  other  five  commenters  supported 
the  de  minimis  idea,  but  suggested  the 
limit  be  increased  from  $25  to  $100  per 
payor  code  per  month. 

Response:  After  considering  the 
comments,  MMS  has  concluded  that 
instead  of  a  fixed  amount  for  the  de 
minimis  exception,  MMS  will 
periodically  review  the  matter  and 
establish  a  de  minimis  amount. 
Accordingly,  the  final  regulations 
provide  that  a  limit  will  be  published 
periodically  in  the  Federal  Register. 
This  limit  will  be  based  on  the  cost 
incurred  to  process  a  section  10  refund 
request.  Based  on  the  cost  experience 
for  fiscal  year  1993,  the  initial  limit  is 
established  at  $250.  Under  these 
procedures,  payors  will  be  able  to  file 
credits  for  OCS  leases  totalling  less  than 
$250  for  each  reporting  month,  provided 
the  payments  subject  to  adjustment 


were  made  within  2  years  of  the  date  of 
the  adjustments.  Thus,  even  if  a  payor 
used  this  exception  to  avoid  section  lO's 
reporting  requirements,  the  most  it 
could  recovCT  for  any  lease  is  $6,000  (24 
months  x  $250). 

m.  Sammary  of  Final  Rule 

The  MMS  is  adding  new  regulations 
at  30  CFR  230.451  through  230.461, 
which  codify  MMS'  poficy  regarding  the 
requirements  of  OCSLA  section  10,  43 
U.S.C  1339.  Except  for  the  changes  to 
the  rules  discussed  above  in  response  to 
the  comments.  MMS  is  adopting  the 
rule  as  proposed  with  some  minor 
.working  changes.  A  detailed  discussion 
of  each  section  is  included  in  the 
preamble  to  the  proposed  rules,  58  FR 
53470.  explaining  the  purpose  and 
effect  of  each  section. 

Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  There  are  not 
many  small  entities  involved  in  offshore 
oil  and  gas  operations. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  "Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights." 

Excutive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
the  rule  meets  the  applicable  standards 
provided  in  sections  2(a)  and  2(b)(2)  of 
Executive  Oder  12778. 

Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulatory  action. 

Paperwork  Reduction  Act  of  1 980 

This  rule  does  contain  information 
collection  requirements  which  have  • 
been  approved  by  the  Office  of 
Management  and  Budget  as  required  by 
44  U.S.C.  3501  et  seq..  and  assigned 
approval  number  1010-0094. 

National  Environment  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  ma|or 
Federal  action  significantly  affecting  the 


quality  of  thp  human  environment  and 
a  detailed  statement  pursuant  to 
paragraph  (2)(C)  of  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2){C))  is  not 
required. 

Ust  of  Subjects  in  30  CFR  Part  230 

Coal,  Continental  shelf.  Electronic 
Funds  transfers.  Geothermal  energy, 
Government  contracts,  Indian  lands, 
Mineral  royalties.  Natural  gas.  Penalties, 
Petroleum,  Public  land— mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  24, 1994 
Bob  Armstrong, 

Assistant  Secretary— Land  and  Minemis 
Management. 

For  the  reasons  set  out  in  tho 
preamble,  30  CFR  part  230  is  amended 
as  follows: 

PART  230— ROYALTY  REFUNDS 

1.  The  authority  citation  for  part  230 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.:  25  U.S.C. 
.396  et  seq.;  25  U.S.C.  396a  et  seq.;  25  U.S.C. 
2101  et  seq.;  30  U.S.C.  181  et  soq.;  30  U.S.C. 
351  et  seq.;  30  U.S.C.  1001  et  seq.;  30  U.S.C. 
1701  et  seq.;  31  U.S.C.  3716;  31  U.S.C. 
3720A;  31  U.S.C.  9701:  43  U.S.C.  1301  et 
seq.;  43  U.S.C  1331  ef  seq.:  and  43  U.S.C 
1801  et  seq. 

2.  A  new  subpart  J  is  added  under 
part  230  to  read  as  followr,: 

Subpart  J— Refunds  and  Recoupments  of 
Overpayments  Under  Federal  Leases  on  the 
Outer  Continental  Shelf;  Impementation  of 
Section  10  of  the  Outer  Continental  Shelf 
Lands  Act 

Sec. 
230 
230 
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230 
230 
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451     Scope. 
.452    Definitions. 
.453    Request  for  refund  or  credit^ 
.454    Interest  on  excess  payments. 

455  Authorization  of  refund  or  credit 
and  subsequent  audit. 

456  Offsets  of  overpayment  and 
underpavTOents  on  the  lease  (or  unit)  by 
the  same  person. 

457  Offsets  among  different  persons 
who  reported  and  paid  royalties  on  a 
lease  for  the  same  prior  saljjs  month. 

458  Unauthorized  credit  adjustments. 
.549  Stopping  or  tolling  of  the  section 
10(i))  2-ycar  period. 

460  Lease  suspension. 

461  Transactions  not  suhjcjct  to  section 
10. 


Subpart  J— Refonds  and  Recoupments 
of  Overpayments  Under  Federal 
Leases  on  the  Outer  Continental  Shelf; 
Implementation  of  Section  10  of  the 
Outer  Continental  Shelf  Lands  Act 

§230.451    Scope. 

1  his  subpart  e.stablishes  the 
i>fO(  f'durcs  that  lessees  and  other 


persons  who  make  royalty  and  other 
payTnents  on  Federal  oil  and  gas  leases 
on  the  Outer  Continental  Shelf  (OCS) 
must  follow  to  recover  certain  excess 
payments  made  in  connection  with  their 
lea.ses  in  accordance  with  section  10  of 
the  Outer  Continental  Shelf  Lands  Act 
(section  10),  43  U.S.C.  1339.  The 
requirements  of  this  subpart  apply  to 
both  requests  for  refund  from  the 
Treasury  of  excess  pa>Tnents  and 
requests  to  recover  excess  payments  by 
recouping  the  amount  through  a  credit 
adjustment  This  subpart  appiios  only  to 
Federal  leases  on  the  OCS. 

§230.452    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  same  meaning  as  in  30  U.S.C.  1702. 
In  addition,  the  following  definitions 
apply  to  this  subpart: 

Credit  or  crediting  means  reduction  of 
a  current  or  future  royahy  or  other 
payment  made  in  connection  with  a 
lease  as  a  result  of  reporting  a  credit 
adjustment. 

Credit  Adjustment  means  any 
adjustment  reported  on  a  Report  of  Sales 
and  Royalty  Remittance  (Fonn  MMS- 
2014)  or  any  other  royalty  report  form 
which  reduces  any  royalty  or  other 
payment  made  in  connection  with  a 
lease  which  was  reported  and  paid  in 
any  previous  period. 

O^sef  means  to  net  or  cancel  previous 
overpayments  against  previous 
underpayments  on  the  same  OCS  lease 
or  across  lease  boundaries  if  all  the 
individual  leases  are  part  of  an 
approved  unit  agreement. 

Ch-erpayment  means  any  payment 
made  in  excess  of  the  amount  that  the 
lessee  was  lawfully  required  to  pay. 

Payment  means  money  MMS  receives 
in  satisfaction  of  a  lessee's  royalty, 
rental,  bonus,  net  profit  share.  (.;  late 
payment  interest  obligation  as 
established  by  statute,  regulation,  or  the 
termsof  a  lease. 

Recoup  or  recoupment  means  to 
recover  a  previous  overpayment  through 
a  credit  against  a  current  or  future 
royalty  or  other  payment  or  liability 
under  an  OCS  lease.  A  recoupment 
occurs  whenever  a  payor  reports  a  credit 
adjustment  on  a  Form  MMS-2014  or 
other  royalty  report  form  resulting  in  a 
net  negative  dollar  value  for  the 
transaction  and  the  credit  is  taken 
against  the  royalty  or  other  payment  or 
liability  shown  in  thebalance  of  the 
report. 

Refund  means  a  repayment  by  the 
United  States  Treasury  to  a  person  of 
any  overpayment. 

Unit  means  an  area  of  2  or  more  leases 
subject  to  an  agreement  for  the 
(X)nsolidated  development  and  recovery 
of  oil  and  gas  contained  on  the  leases 


which  are  part  of  the  agreement 
approved  by  MMS. 

§  230.453    Request  for  refund  or  credit 
(a)  Exc;ept  as  otherwise  provided  in 
this  subpart,  no  person  may  recover  an 
excess  payment  it  has  made  in 
connection  with  an  OCS  lease  unless: 

(1)  That  person  has  made  a  request  for 
refund  or  credit  in  accordance  with  the 
provisions  of  this  subpart; 

(2)  N4MS  has  transmitted  a  report  on 
the  re-quest  for  refund  or  credit  to  the 
President  of  the  Senate  and  the  Speaker 
of  tlie  House  of  Representatives  and  30 
days  have  expired  since  the  submission 
in  accordance  with  section  10(b),  43 
U.S.C.  1339(b);  and 

(3)  MMS  notifies  the  person  that  its 
request  for  refund  or  credit  is  authorized 
and  that  the  person  may  receive  its 
refund  for,  or  may  report  a  credit 
adjustment  to  recoup,  the  excess 
payment. 

(bj  A  request  for  refund  or  credit 
must: 

(1)  Be  in  writing; 

(2)  Provide  the  person's  MMS- 
established  payor  code; 

(3)  Identify-  tlie  leases  and  sales 
months  with  respect  to  whic;h  the  excess 
payments  occurred; 

(4)  Identify  the  amount  of  the  excess 
payment  or,  with  specificity,  describe  a 
cla.ss  of  payments  tliat  are,  or  as  a  result 
of  an  administrative  or  judicial  decision 
or  other  identified  contingency,  may 
become,  excess  payments; 

(5)  Provide  the  reasons  why  a  refund 
or  credit  is  due; 

(6)  Include  a  certification  that,  to  the 
best  of  the  person's  knowledge  or  belief, 
the  information  provided  in  response  to 
paragraphs  (b)(2)  through  fb)(5)  of  this 
.seclion  is  accurate  and  complete. 

(c)  If  MMS  determines  that  a  request 
for  refund  or  credit  is  incomplete,  the 
person  who  submitted  the  request  will 
have  30  days,  or  such  time  as  MMS  may 
specify,  following  notice  from  MMS,  to 
supplement  the  request  for  refund  or 
credit. 

(d)  A  credit  adjustment  re'ported  on  a 
Fqrm  MMS-2014  does  not  constitute  a 
request  for  refund  or  credit  for  purposes 
of  this  section,  and  does  not  constitute 
an  incomplete  request  for  refund  or 
cre'dit  for  purposes  of  paragraph  (c)  of 
this  section. 

(e)  A  person  who  has  filed  a  request 
for  refund  or  credit  pursuant  to  this 
suction  may  amend  that  reque.st  to  add 
an  additional  amount  if: 

(1)  The  additional  amount  is  for  the 
same  lease  and  sales  month;  and 

(2)  The  reason  for  the  excess  payment 
for  the  additional  amount  is  the  same  as 
for  the  originally  requested  amount. 

(f)  Except  as  otherwise  provided  in 
lliis  subpart,  no  r»xjuest  for  a  refund  or 
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credit  will  be  apprdved  unless  the 
request  is  received  pt  MMS  at  the 
address  provided  b^iow  within  2  years 
of  the  date  that  MMS  received  the 
exce«payment. 

(1)  Tn«  request  fcr  refund  or  credit 
must  be  received  at  the  following 
address:  ] 

(j)  By  mail:  Minefals  Management 
Service,  Section  10  Refund  Requests, 
P.O.  Box  173702,  Dmver,  CO  80217- 
3702. 

(ii)  By  express  de  livery  or  courier 
Minerals  Managemijnt  Service,  Section 
10  Refund  Request! .  Building  85, 
Denver  Federal  Cer  ter.  Room  A-212. 
Denver,  CO  80225. 

(2)  If  the  last  day  of  the  2-year  period 
from  the  date  MMS  received  the  excess 
payment  falls  on  a  1  Saturday,  Sunday, 
holiday  or  any  othe  r  day  that  MMS  is 
not  open  for  busine>s  at  the  address 
specified  in  paragraph  (f)(1)  of  this 
section,  then  the  la!  t  day  of  the  2-year 
period  will  be  the  r  ext  regular  business 
day.  Requests  recei  'ed  al  the  specified 
MMS  address  after  k  p.m.  Mountain 
Time  are  considered  received  the 
following  business  lay. 

§  230.454    Interest  oi  i  excess  payments. 
No  person  is  enti  led  to  interest  on 
any  excess  paymen  made  in  connection 
with  a  lease  that  is  efunded  or 
recouped  pursuant  io  this  subpart. 

§230.455    Autt>oriza0on  of  refund  or  credM 

and  subsequent  i 

MMS  may  grant  ^  refund  or  authorize 
a  credit  based  uponi  satisfactory 
evidence  that  the  payment  for  which  a 
refund  or  credit  is  rtquested  was  made, 
and  upon  a  detenni  nation  that  the 
payment  was  excesi ;.  An  approved 
request  for  refund  or  credit  may  be 
subject  to  later  revjt  iw  or  audit  by  MMS. 
If,  based  upon  later  review  or  audit, 
MMS  determines  tli  at  the  refund  or 
credit  should  not  hi  ve  been  granted  or 
authorized,  the  pen  on  who  requested 
the  refund  or  credit  must  repay  the 
amount  refunded  oi  recouped  plus 
interest  determinea  pursuant  to  30 
U.S.C.  1721(a)  and  io  CFR  218.150  from 
the  date  the  refund  ivas  made  or  the 
recoupment  taken  v  ntil  the  date  it  is 
repaid. 


§230.456    onsets  of 


underpayments  on  thfB  same  tease  (or  unit) 
by  the  same  person. 


If  a  person  makes 


tease  or  unit  for  the 


overpayments  and 


an  overi>a>'ment  on 


any  OCS  lease  or  ui  it  in  a  prior  month, 
it  niay  offiset  that  o\  erpayment  against 
an  underpayment  tliat  same  person 
made  in  any  prior  month  on  that  same 


same  or  a  different 


product  without  su  tmitting  a  request  for 
refund  or  credit.  Th  is  offset  is  permitted 
only  if  the  underpa  Tnent  was  not 


created  as  a  result  of  a  credit  adjustment 
to  recoup  the  amount  of  the 
overpayment  or  was  not  otherwise 
created  intentionally  to  provide  an 
underpayment  against  which  to  offset 
the  overpayment.  This  offset  also  is 
subject  to  any  limitations  imposed  by 
other  applicable  law  or  regulations. 

§  230.457    Offsets  among  different  persons 
vvtio  reported  and  paid  royalties  on  a  (ease 
tor  the  same  prior  sates  monUi. 

(a)  This  section  applies  to  any 
reallocation  of  production  for  a  prior 
sales  month  among  different  persons 
who  reported  and  paid  royalty  for  that 
month  on  a  lease  or  unit,  except  for 
reallocations  of  production  that  result 
from  the  approval  or  amendment  of  a 
unit  a^^ement  subject  to  §  230.461(b). 

(b)  In  the  event  of  a  reallocation  of 
production  as  described  in  paragraph  (a) 
of  this  section,  the  respective  persons 
who  reported  and  paid  royalty  may 
reconcile  any  resulting  differences  in 
royalty  payment  obligations  between 
themselves  without  submitting  revised 
royalty  reports  or  requests  for  refund  or 
credit  to  MMS  under  this  subpart, 
except  that: 

(1)  Any  person  who  paid  any  amount 
which  remains  as  a  net  overpayment 
after  such  reconciliation  must  file  a 
request  for  refund  or  credit  in 
accordance  with  the  requirements  of 
this  subpart  to  recover  the  excess 
payment; 

(2)  Any  person  whose  royalty 
obligation  remains  urnlerpaid  after  such 
reconciliation  must  report  the 
additional  royalties  due  for  the  prior 
sales  month  on  a  Form  f.lMS-2014  and 
pay  interest  on  the  underprayment  from 
the  last  day  of  the  month  following  the 
sales  month  luitil  the  date  the  additional 
royalties  are  paid;  and 

(3)  All  persons  involved  in  such 
reconciliation  must  retain  all  documents 
pertaining  to  the  reallocation  of 
production,  calculation  of  royalties  due, 
and  the  subsequent  reconciliation 
among  the  persons  involved  together 
with  other  records  pertaining  to 
production  from  that  lease  during  the 
prior  sales  month  and  the  royahy  due 
and  paid  thereon,  and  make  such 
documents  available  for  review  and 
audit  in  the  same  manner  as  other 
records  pertaining  to  the  lease. 

(c)  If  persons  who  reported  and  paid 
royalty  do  not  reconcile  between 
themselves  any  differences  in  royalty 
payment  obligations  arising  as  a  result 
of  a  reallocation  as  provided  in 
paragraph  (b)  of  this  section,  each 
person  who  pays  royalties  for  the  lease 
mu.st  report  ar»d  pay  any  additional 
royalties  due.  or  file  a  request  for  refund 
or  credit  in  accordance  with  the 


requirements  of  this  subpart  to  recover 
the  excess  payment,  as  applicable.  Any 
person  who  reports  additional  royalties 
due  for  the  prior  sales  month  most  pay 
interest  pursuant  to  30  CFR  218.54  on 
the  underpayment  from  the  last  day  of 
the  month  following  the  sales  month 
until  the  date  the  additional  royalties 
are  paid. 

§230.458    Unauthorized  credit 
ad|ustments. 

(a)  If  a  person  reports  a  credit 
adjustment  on  Form  MMS-2014  that 
results  in  a  credit  before  MMS  approves 
the  recoupment  pursuant  to  §  230.455, 
and  if  the  credit  adjustment  does  not 
qualify  as  one  of  the  transactions  not 
subject  to  section  10  as  provided  in 

§  230.461,  then  that  person  has  taken  an 
unauthorized  credit  adjustment. 

(1)  If  the  unauthorized  credit 
adjustment  recouped  a  payment  that . 
MMS  received  more  tlian  2  years  before 
the  date  MMS  received  the  Form  MMS- 
2014  which  includes  the  unauthorized  . 
credit  adjustment,  the  person  must 
repay  the  amount  recouped  plus  late 
payment  interest  determined  pursuant 
to  30  U.S.C.  1721(a)  and  30  CFR  218.150 
from  the  date  the  unauthorized 
recoupment  was  taken  until  the  date  it 
is  repaid.  Unless  the  person  filed  a 
request  for  refund  or  credit  pursuant  to 

§  230.453  within  2  years  of  the  making 
of  the  excess  payment  for  which  the 
unauthorized  credit  adjustment  was 
reported,  the  excess  payment  is  not 
subject  to  refund  or  recoupment. 

(2)  If  the  unauthorized  credit 
adjustment  recouped  a  payment  that 
MMS  received  less  than  2  years  before 
the  date  MMS  received  the'  Form  MMS- 
2014  with  the  unauthorized  credit 
adjustment,  the  person  must  repay  the 
amount  recouped  plus  late  payment 
interest  determined  pursuant  to  30 
U.S.C.  1721(a)  and  30  CFR  218.150  from 
the  date  the  unauthorized  recoupment 
was  taken  until  the  date  it  is  repaid.  The 
report  of  the  unauthorized  credit 
adjustment  on  the  Form  MMS-2014 
does  not  constitute  a  request  for  refund 
or  credit  that  tolls  the  2-year  period  in 
section  10(a).  43  U.S.C.  1339(a).  The 
person  may  file  a  request  for  refund  or 
credit  pursuant  to  section  230.453  for 
the  payment  for  which  the  unauthorized 
credit  adjustment  was  reported.  MMS 
will  review  the  request  pursuant  to  the 
requirements  of  this  subpart  only  if  the 
request  for  refund  or  credit  is  received 
within  2  years  of  the  making  of  the 
original  payment  for  which  the 
unauthoriTsd  credit  adjustment  was 
reported. 

(b)  A  person  who  reports  an 
unauthorized  credit  adjustment  to  MMS 
on  a  Form  MMS-2014  will  be  assessed 


$500  for  ea(Ji  unauthorized  credit 
adjustment  reported. 

§  230.459    Stopping  or  tolilng  of  the  section 
10(a)  2-year  period. 

(a)  The  period  of  2  years  from  the 
making  of  the  excess  payment,  within 
which  a  request  for  refund  or  credit 
must  be  filed  under  section  10(a),  43 
U.S.C.  1339(a),  will  be: 

(1)  Tolled  by  MMS's  receipt  of  a 
substantially  complete  request  for 
refund  or  credit  pursuant  to  §  230.453; 
or 

(2)  Tolled  by  a  general  tolling  notice 
issued  by  MMS  and  published  in  the 
Federal  Register  in  circumstances 
where  MMS  believes  a  substantial 
number  of  requests  for  refund  or  credit 
could  result  as  a  consequence  of  a 
pending  administrative  or  judicial 
proceeding  or  other  action.  The  running 
of  the  2-year  period  will  be  tolled  for  the 
time  period  specified  in  the  notice;  or 

(3)  Stopped  by  an  application  for 
unitization  of  OCS  leases  with  respect  to 
any  excess  payment  that  may  result 
from  the  reallocation  of  production 
among  leases  after  the  unit  or  revisioa 
is  approved;  or 

(4)  Tolled  by  a  notice  filed  by  a 
person  at  the  address  stated  in 
§  230.453(f)  stating  that  a  specifically 
identified  action  or  proceeding  may 
result  in  payments  made  on  an  OCS 
lease  becoming  excess  payments.  The 
notice  must  include: 

(i)  A  list  of  affected  leases  and  sales 
months; 

(ii)  The  specific  action  or  proceeding 
that  could  result  in  payments  becoming 
excess; 

(iii)  An  estimate  of  the  amount  that 
could  be  subject  to  a  request  for  refund 
or  credit;  and 

(iv)  The  person's  MMS-established 
payor  code. 

(b)  A  request  for  refund  or  credit  that 
is  filed  timely  by  a  person  who  made  an 
excess  payment  on  an  OCS  lease  does 
not  stop  or  toll  the  running  of  the  2-year 
period  with  respect  to  any  excess 
payment  made  by  any  other  person  on 
that  lease. 

§230.460    Lease  suspension. 

If  MMS  suspends  an  OCS  lease 
pursuant  to  30  CFR  250.10(b)(6).  a 
person  who  has  made  excess  rental 
payments  for  the  period  of  suspension 
may  request  a  refund  or  credit  of  any 
excess  payments  pursuant  to  this 
subpart.  If  the  request  for  refund  or 
credit  is  filed  more  than  2  years  after 
MMS  received  the  excess  rentals,  the 
excess  payment  will  not  be  refunded, 
recouped,  or  credited  against  future 
rentals  due  on  the  same  lease. 


§  230.461    Transactions  not  subject  to 
section  10. 

(a)  A  request  for  refund  of,  or  any 
other  action  to  recover,  excess  payments 
made  by  a  refiner/purchaser  under  a 
royalty-in-kind  contract  for  royalty  oil 
produced  from  an  OCS  lease  is  not 
subject  to  section  10. 

(b)  If  MMS  approves  a  unit  agreement 
on  the  OCS,  or  a  revision  to  a  unit,  a 
person  may  file  amended  Forms  MMS- 
2014  within  the  time  period  MMS 
prescribes,  reallocating  production 
among  its  affected  leases.  A  person  must 
file  a  request  for  refund  or  credit 
pursuant  to  this  subpart  only  if,  and  to 
the  extent  that,  there  is  a  net  reduction 
in  the  royalty  that  person  previously 
paid  for  the  leases  committed  to  the  unit 
as  a  resuh  of  the  amendments. 

(c)  A  person  may  amend  Form  MMS- 
2014  to  adjust  volume  and  royalty 
reports  among  OCS  leases  within  a  unit 
within  the  same  sties  month  without 
filing  a  request  for  refund  or  credit 
pursuant  to  this  subpart,  except  that  a 
request  for  refund  or  credit  must  be  filed 
to  the  extent  that  there  is  a  net  reduction 
in  the  royalty  previously  paid  for  the 
lea.ses  committed  to  the  unit  as  a  result 
offhe  amendments. 

(d)  A  person  who  pays  more  money 
than  the  total  royalty  due  as  reported  on 
the  Form  MMS-2014  accompanying  the 
payment,  where  ail  amounts  reported  on 
the  Form  MMS-2014  are  comH;t,  may 
submit  a  request  for  refund  of  the 
overpaid  amounts.  The  request  for 
refund  is  not  subject  to  section  lO's 
requirements  unle.ss  the  Form  MMS- 
2014  includes  reports  for  only  one  OCS 
lease.  Any  overpayment  subject  to  this 
paragraph  may  not  be  recovered  by 
recoupment. 

(e)  A  person  may  reduce  an  estimate 
balance,  established  for  any  lease 
product  pursuant  to  MMS  instructions, 
by  submitting  a  credit  adjustment  on  a 
Form  MMS-2014,  or  a  request  for 
refund,  for  all  or  part  of  the  established 
estimate  balance.  A  credit  adjustment  or 
request  for  refund  to  recover  all  or  part 
of  an  estimate  balance  authorized  by 
this  paragraph  is  not  subject  to  the 
reouirements  of  section  10. 

(f)  (1)  If  adjustment  of  an  estimated  oil 
transportation  allowance  or  estimated 
gas  transportation  allowance  pursuant 
to  30  CFR  206.105(e)  and  206.157(e), 
respectively,  resuhs  in  an  overpayment 
for  any  sales  month  because  the 
estimated  transportation  costs  were  less 
than  the  actual  costs,  a  person  may 
submit  a  credit  adjustment  on  a  Form 
MMS-2014  to  recoup,  or  may  request  a 
refund  of,  the  overpayment.  The  credit 
adjustment  or  request  for  refund 
authorized  by  this  paragraph  is  not 
subject  to  the  requirements  of  section 


10,  and  MMS  approval  is  not  required 
before  reporting  the  credit  adjustment. 

(2)  If  adjustment  of  an  estimated  gas 
processing  allowance  pursuant  to  30 
CFR  206.159(e)  results  in  an 
overpayment  for  any  sales  month 
because  the  estimated  processing  costs 
were  less  than  the  actual  costs,  a  person 
may  submit  a  credit  adjustment  on  a 
Form  MMS-2014  to  recoup,  or  may 
request  a  refund  of,  the  overpayment. 
The  credit  adjustment  or  request  for 
refund  authorized  by  this  paragraph  is 
not  subject  to  the  requirements  of 
section  10.  and  MMS  approval  is  not 
required  before  reporting  the  credit 
adjustment. 

(3)  If  a  person  makes  an  error  in  the 
report  of  actual  transportation  or 
processing  costs  pursuant  to  paragraphs 
(0(1)  or  (0(2)  of  this  section,  any 
subsequent  adjustment  to  the  report  that 
results  in  a  credit  is  subject  to  section 
10  and  the  requirements  of  this  subpart. 

(g)  If  a  person  pays  pursuant  to  an 
MMS  order  and  cliallenges  the 
obligation  to  pay  in  an  administrative 
appeal  or  judicial  action,  and  if  the 
person  is  successful  in  a  challenge  to  all 
or  part  of  the  MMS  order  to  pay,  section 
10  does  not  apply  to  the  refund  or 
recoupment  of  the  disputed  pavment  or 
portion  thereof. 

(h)  MMS  approval  is  not  required  for 
an  adjustment  by  any  person  to  the 
amount  reported  for  a  report  month  that 
results  in  a  credit  of  not  more  than  an 
amount  established  periodically  by 
MMS  and  published  in  the  Federal 
Register.  However,  no  adjustment  may 
be  reported  more  than  2  years  after  the 
date  fvlMS  received  the  Form  MMS- 
2014  including  the  excess  pajment. 

IFK  D<»c  »4-18395  Filed  7-27-94:  8:45  am\ 

BILLING  CODE  431(Mm-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International   v 
Regulations  for  Preventing  ColUsions  at 
Sea,  1972  (72  COLREGS),  to  reOect  that 
the  Judge  Advocate  General  of  the  Now 
has  determined  that  USS  BOXER  (LHD 
4)  is  a  vessel  of  the  Navy  which,  due  fo 
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its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  s  pecial  functions  as 
a  naval  amphibious  assault  ship.  The 
intended  effect  of  th  is  rule  is  to  warn 
mariners  in  waters  \  .-here  72  COLREGS 
apply. 

EFFECTIVE  DATE:  July  7. 1994. 
FOP  FURTHER  INFORM  kTION  COffTACT: 
Captain  RR.  Rossi.  ]AGC.  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General.  ^  avy  Department. 
200  Stovall  Street.  /  lexandria.  VA 
22332-2400.  Telepli  one  number:  (703) 
325-9744. 

SUPPt£MENTARY  INFCRMATION:  Pursuant 
to  the  authority  grar  ted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Pari  706.  This 
amendment  provide  s  notice  that  the 
Judge  Advocate  Gen  eral  of  the  Nav>'. 
under  authority  delegated  by  the 
Secretar>'  of  the  Nav^-.  has  certified  that 
irSS  BOXER  (LHD  4 )  is  a  vessel  of  the 


Vessel 


BOXER 


Numter 


LHD  4 


§706.2    [Amended] 
3.  Table  Five  of  7 
adding  the  foUowin 


( 6.2  is  amended  b> 
vessel: 


USS  BOXER 


Ddted:  July  7.  1994. 
M.£.  Grant. 

fifnr  Admiral.  JAGC.  I 
ir  K  Doc.  94-18349  F 
BU.UNC  C0C6  3«1(MkE-Pu  - 


Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(a).  pertaining  to  the  location  of  the 
masthead  lights  over  the  fore  and  aft 
centerline  of  the  ship;  Annex  I,  section 
2(g).  pertaining  to  the  distance  of  the 
sidelights  above  the  hull;  Annex  I, 
section  3(a).  pertaining  to  the  location  of 
the  forward  masthead  light  in  the 
forward  quarter  of  the  ship;  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights;  and  Annex  L 
section  3(b).  pertaining  to  the 
positioning  of  the  sidelights  in 
relationship  to  the  forward  masthead 
light,  without  interfering  with  its  special 
function  as  an  amphibious  assauU  ship. 
The  ludge  Advocate  General  of  the  Navy 
has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 

TABt.E  Two 


701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safely.  Navigation  (Water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  706 
continues  to  read: 

Authority:  33  U  S  C.  1605. 

§  70e.2    [Amended] 

2.  Table  Two  of  706.2  is  amended  by 
adding  the  following  vessel: 


Mastt>ead 
lights  dis- 
tance to 
stbd  of  keel 
in  meters; 
Rule  21(a) 


Forward  an- 
chor ligtit, 

distance 
t^elow  flight 

dk  in  me- 
ters; §2(K). 

Annex  1 


Forward  ar>- 

chor  light. 

number  of; 

Rule 

3G(a)(i) 


AFT  arxjtior 

light,  dis- 
tance t)elow 
flight  dk  in 

nrjeters; 

Rule  21(e), 

Rule  30 

(a)(ii) 


AFT  arKtTOf 
light,  num- 
ber of;  Rule 
30(a){iO 


Side  lights. 

distance 
tielow  flight 

dk  in  me- 
ters; §2(g) 
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Department  of  ttie  Air  Force 

32  CFR  Part  855 

Use  of  United  States  Air  Force 
Installations  by  Other  Than  United 
States  Department  of  Defense  Aircraft 

AGENCY:  Department  of  the  Air  Force. 
DOD. 

ACTiOfi:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  has  added  provisions  for  alternate 


use  of  Air  Force  airfields  by  commert:ial 
air  carriers  that  have  contracted  to 
participate  in  the  Civil  Reser\'e  Air  Fleet 
(GRAF)  program.  It  is  necessary  to 
identify  the  GRAF  Alternate  as  a 
purpose  for  which  the  Air  Force  will 
grant  civil  aircraft  landing  permits.  The 
availability  of  Air  Force  airfields  for  use 
as  alternates  by  GRAF  carriers  is 
intended  to  encourage  greater 
participation  in  the  CRAF  program, 
which  is  stnictured  to  meet  military 


airlift  requirements  during  military 
emergencies  that  involve  US  forces. 

EFFECTIVE  DATE:  July  28.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mns. 
R  A.  Young,  HQ  USAF/XOOBC.  1480 
Air  Force  Pentagon,  Room  5C966, 
Washington  DC  20330-1480,  telephone 
(703)  697-5967. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  has 
determined  that  this  proposed  rule  is 
not  a  major  rule  because  it  will  not  have 
an  annual  adverse  effect  on  the 
economy  of  $100  million  or  more.  The 
Assistant  Secretary  of  the  Air  Force 
(Manpower,  Reserve  Affairs, 
Installations  &  Environment)  has 
certified  that  this  rule  Is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612 
because  this  rule  does  not  have  a 
significant  economic  impact  on  small 
entities  as  defined  by  the  Act,  and  does 
not  impose  any  obligatory  information 
requirements  beyond  internal  Air  Force 
use. 

List  of  Sub|ects  in  32  CFR  Part  855 

Aircraft,  Federal  buildings  and 
facilities. 

Accordingly,  32  CFR  part  855,  is 
amended  as  follows: 

PART  855-USE  OF  UNITED  STATES 
AIR  FORCE  INSTALLATIONS  BY 
OTHER  THAN  UNITED  STATES 
DEPARTMENT  OF  DEFENSE 
AIRCRAFT 

1.  The  authority  for  Part  855  is  revised 
to  read  as  follows: 

Authority:  10  U.S.C  8013;  49  U.S.C  1507 
and  2203. 

2.  In  subpart  D.  Section  855.11.  a  new 
paragraph  (q)  is  added  to  read  as 
follows: 

§  855.11    Types  of  civil  use. 


LIBRARY  OF  CONGRESS 
36  CFR  Part  705 
[Docket  No.  LOC  94-1J 

Salary  Offset 

AGENCY:  Library  of  Congress. 
ACTION:  Final  regulation. 


(q)  C/vi7  Reserve  Air  Fleet  Alternate 
.  (KK).  An  Air  Force  airfield  used  as  an 
alternate  airport  by  air  carriers  that  have 
contracted  to  provide  aircraft  for  the 
Civil  Air  Reserve  Air  Fleet  (CRAF). 
Verification:  Participant  in  the  CRAF 
program  and  authorized  by  contract. 
»        •        *        »        » 

Pasty  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc  94-18403  Filed  7-27-94;  8:45  am) 
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SUMMARY:  The  Library  of  Congress  is 
authorized  to  collect  debts  owed  by 
current  and  former  staff  members  to  the 
Federal  Government  by  making 
deductions  from  the  current  pay 
account  of  the  individual.  The  Library 
of  Congress  is  issuing  this  final 
regulation  to  prescribe  the  procedures 
the  Library  will  follow  when  collecting 
a  debt  owed  to  the  Federal  Government 
via  deductions  from  an  employee's  pay. 
It  also  describes  the  rights  of  current 
employees,  former  employees  who  owe 
debts  to  other  agencies,  and  former 
employees  who  are  currently  employed 
by  other  agencies  in  the  collection  of 
debts  owed  to  the  Federal  Government 
by  them  and  sets  out  the  procedures  for 
collecting  debts  through  deductions 
from  their  pay  following  due  process. 
EFFECTIVE  DATE:  July  28,  1994. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Johnnie  M.  Barksdale,  Regulations 
Officer,  Office  of  the  General  Counsel, 
Library  of  Congress,  Washington,  DC 
20540-1050.  Telephone  No.  (202)  707- 
1593. 

SUPPLEMENTARY  INFORMATION:  Under 
section  5514  of  title  5  U.S.C.  and  5  CFR 
550.1101,  when  an  agency  head  or  his/ 
her  designee  determines  that  an 
employee  is  indebted  to  the  Federal 
Government,  he/she  will  authorize  the 
collection  of  that  indebtedness  in 
monthly  installments  or  at  officially 
established  pay  intervals,  by  deduction 
from  the  current  pay  account  of  the 
individual.  The  amount  deducted  for 
any  period  may  not  exceed  15  percent 
of  disposable  pay,  except  that  a  greater 
percentage  may  be  deducted  upon  the 
written  consent  of  the  individual 
involved.  If  the  individual  retires  or 
resigns,  or  if  his/her  employment 
otherwise  ends,  before  collection  of  the 
amount  of  the  indebtedness  is 
completed,  deductions  shall  be  made 
from  subsequent  payments  of  any  nature 
due  the  individual  from  the  agency 
concerned.  This  final  Regulation  sets 
out  the  procedures  the  Library  of 
Congress  vnW  follow  when  collecting 
debts  through  deductions  from  the 
employee's  pay  following  due  process. 

The  proposed  regulation  was 
published  in  the  Federal  Register  on 
May  27. 1994,  for  public  comment.  No 
comments  were  received.  No  changes 
were  made  to  the  text. 


List  ofSubiects  in  36  CFR  Part  705 

Salary  offset. 

Final  Regulation 

In  consideration  of  the  foregoing  the 
Library  of  Congress  promulgates  a  new 
Part  705  of  36  CFR  chapter  7.  reading  as 
follows: 

PART  705— FINANCIAL 
ADMINISTRATION 

Sec. 

705.1    Salary  Offset 

Authority:  5  U.S.C.  5514  and  5  CFR 
550.1101. 

705.1    Salary  offset 

(a)  Purpose.  This  part  describes  the 
rights  of  current  and  former  staff 
members  in  the  collection  of  debts  owed 
to  the  Federal  Government  by  them  and 
sets  out  the  procedures  for  collecting 
debts  throu^  deductions  from  their  pay 
following  due  process. 

(b)  Definitions.— H)  Debt  is  an  amount 
owed  to  the  U.S.  Government  from 
insured  or  guaranteed  loans,  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  fines  and 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

(2)  Disposable  pay,  for  purposes  of 
this  part,  means  that  part  of  current 
basic  pay.  special  pay,  incentive  pay, 
retirement  pay,  retainer  pay,  or  other 
authorized  pay  remaining  after  the 
deduction  of  any  amount  required  by 
law  to  be  withheld,  such  as  Federal 
taxes,  retirement,  court-ordered 
payments,  and  FICA. 

(3)  Staff  member  refers  to  current  and 
former  employees  who  owe  debts  to  the 
Library  and/or  other  Federal 
Government  agencies. 

(c)  Procedures.— (1)  Notification  of 
indebtedness.  The  Director  of  Human 
Resources,  or  designee,  shall  notify  the 
staff  member,  in  writing,  of  the 
individual's  indebtedness  to  the  Library 
and  the  intention  of  the  Library  to 
collect  this  debt  by  deductions  from  the 
individual's  pay.  This  notice  shall  be 
given  not  less  than  30  days  before  any 
deduction  is  made.  This  notice  shall 
state,  at  a  minimum: 

(i)  The  Library's  determination  that  a 
debt  is  owed,  including  the  origin, 
nature,  and  amount  of  the  debt; 

(ii)  The  Library's  intention  to  collect 
the  debt  by  means  of  deduction  from  the 
staff  member's  disposable  pay  account; 

(iii)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deductions; 

(iv)  An  explanation  of  the  Library's 
policy  concerning  interest,  penalties. 
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and  administrative  costs,  including  a 
statement  that  sucl  i  assessments  must  be 
made  unless  excus  sd; 

(v)  The  staff  mer  iber's  right  to  inspect 
and  to  copy  Government  records 
relating  to  the  debt  or.  if  he  or  she  or 
his  or  her  represen  ative  cannot 
personally  inspect  the  records,  to 
request  and  receivi  i  a  copy  of  such 
records: 

(vi)  If  not  previo  isly  provided,  the 
opportunity  (undei  terms  agreeable  to 
the  Library)  to  esta  )hsh  a  schedule  for 
the  voluntary  repa  rment  of  the  debt  or 
to  enter  into  a  WTit  en  agreement  to 
establish  a  schedule  for  the  repayment 
of  the  debt  in  lieu  of  offset  (the 
agreement  must  bain  writing,  signed  by 
both  the  staff  memper  and  the  Librar>-. 
and  documented  ii^  the  Library's  files); 

(vii)  The  staff  member's  right  to  a 
hearing  conducted  by  an  official 
arranged  for  or  ensged  by  the  Library 
(an  administrative  lawr  judge  or. 
alternatively,  a  hearing  official  not  ~ 
under  the  control  c  f  the  Librarian  of 
Congress)  if  a  petit  on  is  filed  as 
prescribed  by  the  I  ibrar>'; 

(viii)  The  method  and  time  period  for 
petitioning  for  a  htaring; 

(ix)That  the  timidy  filing  of  a  petition 
for  hearing  will  sta  y  the  commencement 
of  collection  proce;dings; 

(x)  That  a  final  d  ecision  on  the 
hearing,  if  one  is  n  quested,  will  be 
issued  at  the  earliest  practicable  date, 
but  not  later  than  i  0  days  after  the  filing 
of  the  petition  reqi  esting  the  hearing 
unless  the  staff  me  nber  requests  and  the 
hearing  official  gra  nts  a  delay  in  the 
proceedings; 

(xi)  That  any  kn(  iwingly  false  or 
frivolous  statemen  s.  representations,  or, 
evidence  may  subj  ?ct  the  staff  member 
to 

(A)  Disciplinary  procedures 
appropriate  under  library  of  Congress 
Regulation  2020-3  or  any  other 
applicable  regulati  )ns  or  statutes. 

(B)  Penalties  un(  er  the  False  Claim 
Act.  Section  3729  i  )f  Title  31.  U.S.  Code, 
or  any  other  appli(  able  statutorj- 
authority,  or 

(C)  Criminal  per  shies  under  Sections 
286.287.  1001.  and  1002  of  Title  18. 
U.S.  Code,  or  any  ( ither  applicable 
statutory  authority ; 

(xii)  Any  other  r  ghts  and  remedies 
available  to  the  sta  f  member  under 
.statutes  or  regulati  ans  governing  the 
program  for  which  the  collection  is 
being  made: 

(xiii)  Unless  the;  e  are  applicable 
contractual  or  stati  itory  provisions  to 
the  contrary',  that  i  mounts  paid  on  or 
deducted  for  the  d  jbt  which  are  later 
waived  or  found  n  )t  owed  to  the  United 
States  will  be  pror  iptly  refunded  to  the 
staff  member; 


(xiv)  That  if  the  staff  member  elects 
not  to  contest  the  determination  of 
indebtedness  or  the  amount  or  the  terms 
of  a  repayment  schedule,  the  staff 
member  may  still  wish  to  exercise  the 
right  to  request  a  waiver  of  the 
collection  of  the  indebtedness  pursuant 
to  the  provisions  of  Library  of  Congress 
Regulation  1556,  Claims  (if  the  amount 
of  the  indebtedness  exceeds  $1,500.  the 
staff  member  should  be  advised  that  a 
final  determination  must  be  made  by  the 
Comptroller  General  of  the  United 
States);  and 

(xv)  That  any  involuntary  payments 
already  made  or  withheld  from  salary*  of 
any  portion  of  the  indebtedness  will  not 
be  construed  as  a  waiver  by  the  staff 
member  of  any  rights  that  he  or  she  may 
have  under  this  part. 

(2)  Amount  of  deduction.  If  possible, 
the  debt  shall  be  collected  in  one  lump 
sum.  If  multiple  deductions  are 
necessary,  however,  the  amount 
deducted  from  a  staff  member's  pay  for 
any  single  period  will  not  exceed  15 
percent  of  disposable  pay.  except  that  a 
greater  percentage  may  be  deducted 
upon  the  written  consent  of  the 
individual  involved.  The  staff  member 
may  enter  into  a  written  agreement  for 
a  repayment  schedule  different  from 
that  proposed  so  long  as  the  terms  are 
approved  by  the  Library.  If  the 
individual  retires  or  resigns  or  if  his  or 
her  emplo>Tnent  otherwise  ends  before 
collection  of  the  amount  of  the 
indebtedness  is  completed,  deduction 
shall  be  made  from  subsequent 
payments  otany  nature  due  the 
individual. 

(3)  Petitions  for  hearing,  (i)  To  elect  a 
hearing,  the  staff  member  must  notify 
the  Director.  Human  Resources,  no  later 
than  15  days  after  the  receipt  of  the 
notification  of  indebtedness.  A  timely 
filing  of  a  petition  for  hearing  will  stay 
any  further  commencement  of  collection 
proceedings.  A  final  decision  on  the 
hearing  will  be  issued  at  the  earliest 
practicable  date,  but  not  later  than  60 
days  after  the  filing  of  petition,  unless 
the  individual  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings. 

(ii)  The  petition  or  statement  must  be 
signed  by  the  staff  member  and  must 
fully  identify  and  explain  with 
reasonable  specificity  all  the  facts, 
evidence,  and  witnesses,  if  any,  which 
he  or  she  believes  supports  his  or  her 
position. 

(iii)  Petitions  for  hearings  made  later 
than  15  days  after  the  receipt  of  the 
notification  of  indebtedness  will  be 
accepted  provided  the  staff  member  can 
show  that  the  delay  was  because  of 
circumstances  beyond  his  or  her  control 
or  because  of  failure  to  receive  notice  of 


the  time  limit  (unless  otherwise  aware 
of  it). 

(4)  Form  of  bearings  and  final 
decisions,  (i)  The  staff  member  shall  be 
provided  an  appropriate  hearing  as 
decided  by  the  hearing  official,  based  on 
the  nature  of  the  transactions  giving  rise 
to  the  debt.  The  hearing  official  shall  be 
guided  hy  the  procedures  set  out  in  4 
CFR  102.3(c)  in  deciding  on  the  type  of 
hearing  to  provide. 

(ii)  A  written  decision  will  be 
provided  to  the  staff  member  and  must, 
at  a  minimum,  state  the  fact(s) 
purported  to  support  the  nature  and 
origin  of  the  alleged  debt:  the  hearing 
official's  analysis,  findings,  and 
conclusions,  in  light  of  the  hearing,  as 
to  the  staff  member's  or  the  Library's 
grounds;  the  amount  and  validity  of  the 
alleged  debt;  and.  where  applicable,  the 
repayment  schedule. 

(d)  Creditor  agency  is  not  the  Library 
of  Congress.  When  the  Library  receives 
from  a  creditor  agency  a  debt  claim 
properly  certified  in  accordance  with  5 
CFR  550.1108(a).  deductions  shall  be 
scheduled  to  begin  at  the  ne.xt  officially 
established  pay  inter\'al.  The  Director. 
Human  Resources,  shall  provide  the 
employee  with  WTitten  notice  stating 
that  the  Library  has  received  a  certified 
debt  claim  from  the  creditor  agency 
(including  the  amount)  and  written 
notice  of  the  date  deductions  from 
salary  will  commence  and  of  the 
amount  of  such  deductions.  When  the 
Library  receives  an  incomplete  debt 
claim  from  a  creditor  agency,  the 
Director.  Human  Resources,  shall  return 
the  debt  claim  with  a  written  notice  that 
procedures  under  5  U.S.C.  5514  must  be 
followed  and  a  properly  determined 
debt  claim  received  before  action  will  be 
taken  to  collect  from  the  employee's  pay 
account. 

(e)  Exclusions  and  exceptions.  (1) 
This  part  does  not  apply  to  debts  when.: 
collection  of  the  debt  is  explicitly 
provided  for  or  prohibited  by  another 
statute,  or  to  debts  of  $1  or  less,  which, 
it  is  hereby  determined,  is  not  cost 
effective  to  attempt  to  collect  (65  Comp. 
Gen.  843.  September  29. 1986). 

(2)  An  exception  to  the  entitlement  of 
notice,  hearings,  written  responses,  and 
final  decisions  provided  for  under 
paragraph  (c)  of  this  section  is  made  for 
overpajTnents  arising  out  of  an 
employee's  election  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay,  if  the  amount  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less. 


Datnd:  July  18,  1994. 
James  H.  BUlington, 
The  Librarian  of  Congress. 
IFR  Doc.  94-18400  Filed  7-27-94;  8:45  bid) 
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Copyright  Office 

37  CFR  Parts  201  and  21 1 
(Docket  No.  94-5] 

Fees 

AGENCY:  Cop>Tight  Offic-e.  Library  of 
Congress. 

ACTION:  Interim  regulations  with  request 
for  comments. 


SUMMARY:  The  Copyright  Office  is 
adopting  interim  amendments 
concerning  fees  with  a  request  for 
comments.  These  fee  adjustments  are 
limited  to  special  services,  and  reflect 
the  actual  cost  of  providing  the  .services. 
They  include  full-term  storage  of 
copyright  deposits,  special  handling  of 
copyright  registrations,  and  other 
expedited  ser\  ices.  The  effect  of  these 
interim  regulations  is  to  increase  or 
institute  fees  for  special  services  as 
authorized  under  the  Copyright  Code. 
DATES:  Effective  dale:  September  26, 
1994. 

Written  comments  should  be  received 
before  September  l2, 1994. 
ADDRESSES:  Fifteen  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Eric  Schwartz,  Acting 
G€*eral  Counsel,  Copyright  GC/I&R, 
P.O.  Box  70400.  Southwest  Station, 
Washington,  DC  20024. 

If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  Copyright  Office.  James 
Madison  Memorial  Building,  Room  407, 
First  and  Independence  Avenue  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Schwartz,  Acting  General  Counsel,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington,  IX)  20540.  Telephone: 
(202)  707-8380.  Telefax  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Today  we  are  issuing  two  separate  but 
associated  documents  concerning  fees 
for  providing  certain  discretionary 
services  to  the  public.  This  document 
contains  interim  regulations  to  increase 
or  institute  fees  for  special  services 
authorized  under  the  Copyright  Code. 
Published  elsewhere  in  today's  Federal 
Register  is  an  associated  document 
dealing  with  proposals  for  fees  to  cover 
costs  for  providing  and  maintaining 
Deposit  Accounts. 


Copyright  Office  Funding 

The  Copyright  Office  is  funded 
annually  by  Congressional 
appropriation;  however,  the  total 
appropriation  includes  a  credit  based  on 
-    income  from  projected  fees.  We  base 
this  projection  on  an  estimate  of  the  fees 
we  expect  to  receive  over  the  course  of 
the  next  fiscal  year  from  services 
provided  during  that  period.  If  revenue 
from  fees  falls  short  of  our  estimate,  the 
total  Congressional  appropriation  is 
decreased  by  the  amount  of  the 
shortfall.  In  fiscal  year  1993,  our 
receipts  failed  to  reach  the  projected 
level.  Analysis  of  current  fees  indicates 
that  the  total  received  in  fiscal  year  1994 
will  again  fall  short  of  the  projected 
amount. 

Not  only  has  Congressional  funding 
been  reduced,  but  the  fee  income  has 
also  declined  because  the  number  of 
copyright  registrations,  and  the 
consequential  fees  they  generate,  have 
not  increased  in  recent  years.  There  are 
several  pos.sible  explanations  for  this 
shortfall,  including  an  increase  in  group 
registrations  and  fewer  renewal 
registrations  resulting  from  legislation 
in  1992  making  renewal  registration 
optional. 

Congressional  A  ii  thorizotion 

Title  17  of  the  United  States  Code 
authorizes  the  Register  of  Copyrights  to 
require  payment  of  fees  for  services 
specifically  described  in  section 
708(a)(l)-(9).  In  addition,  paragraph 
708(a)(10)  permits  the  Register  to 
require  "for  any  other  special  services 
requiring  a  substantial  amount  of  time 
or  expense,  such  fees  as  the  Register  of 
Copyrights  may  fix  on  the  basis  of  the 
co.st  of  providing  the  ser\'ice."  The  final 
sentence  in  17  U.S.C.  708(a)  provides 
that  "Itjhe  Register  of  Copyrights  is 
authorized  to  fix  the  fees  for  preparing 
copies  of  Copyright  Office  records, 
whether  or  not  such  copies  are  certified, 
on  the  basis  of  the  cost  of  such 
preparation."  Paragraph  708(d)  further 
permits  the  Register  to  prescribe 
regulations  for  the  refund  of  "any  sum 
paid  by  mistake  or  in  excess  of  the  fee 
required.  . .  ." 

Actual  Costs  of  Providing  Special 
Services  ^ 

Before  proposing  these  fee 
adjustments,  we  consulted  the  Library 
of  Congress'  financial  managers  and 
conducted  a  comprehensive  economic 
analysis  of  the  operating  costs  involved 
in  providing  special  user  services  to 
ascertain  the  actual  costs  of  providing 
these  services.  Our  analysis  concluded 
that  the  current  fees  charged  for  special 
services  do  not  offset  the  costs  of  the 


services  provided.  Most  of  the  fees  for 
special  services  have  not  been  adjusted 
in  almost  a  decade.  Special  services 
entail  high  administrative  costs  because 
requests  for  these  services  disrupt  the 
normal  work  flow,  are  labor  intensive, 
and  are  moved  ahead  of  regular 
requests.  The  analysis  included  an 
examination  of  all  the  discretionary  fees 
set  under  authority  of  1 7  U.S.C. 
708(a)(10).  It  identified  the  special 
services  currently  offered,  and  it 
calculated  the  cost  of  providing  each 
service,  taking  into  aa;ount  staff  time, 
overtime,  and  storage.  In  the  past,  the 
Office  has  chosen  not  to  charge  any  fee 
for  some  services.  Our  analysis 
confirmed  that  we  should  adjust  fees  in 
order  to  justify  the  disruption  to  our 
normal  work-flow  and  the  high  cnst  ol 
these  services,  and  to  recapture  actual 
cost;  it  also  confirmed  that  we  should 
impose  charges  for  certain  other 
administrative  expenses. 

-  Fees  for  Expedited  Services 

Users  who  request  expedited  sen,  ices 
need  information  or  certified  documents 
in  order  to  meet  extraordinary  time 
deadlines,  usually  for  bu.siness  or 
litigation  purposes.  In  these  situations  a 
user  asks  us  to  move  his  or  her  rtKjuest 
ahead  of  the  hundreds  of  pending 
requests;  in  most  cases,  if  sufficient 
reason  is  given,  we  will  comply. 
Compliance  requires  additional  stafi 
time  or  overtime  to  respond  to  the 
request  in  an  expedited  manner.  It  is 
appropriate  to  charge  special  service 
fees  that  reflect  the  actual  costs  of  these 
sen.'ices  to  avoid  other  users  or  the 
general  public  ftx)m  having  to  subsidize 
these  services.  We  are  not  proposing 
adjustments  to  the  statutory  fees  set 
under  §  708(b)  or  seeking  any  legislative 
change  in  these  fees.  We  will  continue 
to  provide  regular  searches, 
certifications,  or  copies  of  registration  or 
recordation  materials  at  the  current 
fees.' 

II.  Special  Handling  Fees 

Special  Handling  Procedure 

Although  the  effective  date  of 
registration  is  the  date  the  application, 
required  fee,  and  deposit  are  received,  it 
usually  takes  us  several  weeks  to 
pro<;ess  a  claim  and  mail  the  certificate 
of  registration.  Special  handling  is 
granted  at  the  discretion  of  the  Register 
in  a  limited  number  of  cases  as  a  special 
service  to  copyright  applicants  who 
have  a  compelling  reason  for  the 
expedited  issuance  of  a  certificate  of 
registration  or  recordation  of  a 
document  pertaining  to  copyright.  A 


'  See Cijpyright  OffK.p  Circular  A  for  currrnt 
SI  hcdulflof  tpf.s. 


38370        Federal 


Register  /  Vol.  59.  No.  144  /  Thursday.  July  28.  1994  /  Rules  and  Regulations 


Federal  Register  J^Vol59,  No.  144  /  Thursday.  July  28.  1994  /  Rules  and  Regulations 


38371 


request  for  special  handling  is  granted 
only  for  claims  involved  in  pending  or 
prospective  litigation,  customs  matters, 
or  contract  or  publish  ing  deadlines  that 
necessitate  expedited  service.  For  many 
years,  we  used  an  inf  )rmal  procedure 
for  special  handling  (  f  appUcations. 
When  we  began  prov  ding  this  service, 
we  noted  that  we  cou  d  not  continue  to 


absorb  the  extra  charji 
such  a  service,  but  di 


;es  for  providing 
i  not  establish  a 


fee  for  special  handli  ig  until  1982  when 
these  procedures  wer  s  formalized.  47 
FR  19254  (May  4, 19<  2). 

Work  Involved  in  Spt  cial  Handling 


ir; 


e^ch 


Under  normal  wor: 
applications  for  regi 
documents  for  record^t 
various  administrati 
processing  steps.  Spe ; 
requests  disrupt  the 
procedure  and  requi 
handling  outside  the 
first-out  basis.  These 
special  handling  at 
routing  between  worl 
supersedes  the  normj  1 
processing.  A  separat  5 
controls  must  be  mai 
that  each  claim  move^ 
through  each  stage  a 
can  be  quickly  locate^ 
claims  take  staff  awa] 
all  other  claims,  inc 
received  earlier,  in 
them  in  a  substantial 
period.  Under  regulai 
same  employees  cou 
process  many  standa^ 


Multiple  Application  ; 
Another  special  wc  rkflow  problem  for 


procedures, 
stration  or 

ion  pass  through 
and  examining 
ial  handling 
gular  workflow 
expedited 
lormal  first-in. 
:laims  require 

step  and 
stations  that 
.  chronological 
system  of 
I  itained  to  assure 
expeditiously 
I  that  these  claims 
.  Special  handling 
from  processing 
ing  those 
to  process 
y  shorter  time 
procedures  these 
more  efficiently 
claims. 


:Ud 
or  der I 


li 


processmg 
accompanied  by  a 


the  Office  arises  from 

multiple  applications 

single  deposit  when  t  le  request  for 

special  handling  is  lii  nited  to  one  claim 

or  fewer  than  all  of  tli  e  multiple  claims 

Because  all  the  appli(  ations  share  the 

deposit  for  the  specia  handling  claim. 

all  claims  must  be  pn  icessed  in  the 

same  expedited  manr  er.  A  $50 

surcharge  is  currentl} 

additional  claim  atta(  hed  to  the  deposit 

used  for  the  special  hindling  claim  and 

processed  at  the  same 

surcharge  will  remair 

be  avoided  by  submit  :ing  a  separate 

deposit. 


Ftfps  for  Special  Hani  7, 

When  a  fee  is  charj  ed 
handling,  this  fee  is  a  ided 
fee  for  registration  ($;  0 
recordation  ($20.00  f(  ir 
listing  no  more  than  pne 

In  1982  we  set  the 
fee  at  $120.  47  FR  19254 
In  1984  we  raised  the 


ing 

for  special 
to  the  regular 
.00)  or 
a  document 
title), 
pecial  handling 

(May  4,  1982). 
fee  to  $200  to 


reflect  the  actual  cost  of  the  service.  49 
FR  39741  (Oct.  10, 1984).  In  1985,  we 
established  the  special  handling 
procedures  for  import  statements  and 
documents.  50  FR  46206  (Nov.  6. 1985). 
In  1991  we  reviewed  our  special 
handling  procedure,  but  did  not 
increase  fees.  56  FR  37528  (August  7. 
1991). 

We  have  not  adjusted  special 
handling  fees  for  almost  ten  years.  Our 
analysis  indicates  that  to  recover  actual 
costs  the  new  fee  should  be  $330.  The 
conditions  under  which  a  request  for 
special  handling  is  approved  will  not 
change.  We  are  also  raising  the  fee  for 
special  handling  of  mask  work  claims^ 
which  have  not  changed  since  1985. 60 
FR  26719  (June  28,  1985),  as  amended 
at  56  FR  59886  (Nov.  26. 1991),  from 
$200  to  $330. 

III.  Full-Term  Storage 

Service  Provided 

The  Copyright  Code  mandates  storage 
for  the  full  copyright  term  of  copies  or 
phonorecords  of  unpublished  registered 
works.  It  does  not  specify  how  long  we 
should  retain  deposits  for  published 
works.  Retention  is  more  important  in 
the  case  of  unpublished  works  because 
our  copy  or  phonorecord  may  be  the 
only  one  in  existence.  Our  policy  for 
published  works  is  to  retain  deposit 
copies  or  phonorecords  not  selected  by 
the  Library  for  its  collections  for  at  least 
five  years  from  the  date  of  registration: 
if  possible,  we  retain  copies  of  visual 
arts  works  for  at  least  ten  years  or 
longer.  In  addition,  we  offer  optional 
full-term  storage  service  for  those  who 
register  published  works  and  want  to 
assure  that  the  deposits  will  be  retained 
in  our  custody  for  the  full  term  of 
copyright. 

Fees  for  Full -Term  Storage 

Congress  authorized  a  fee  for  full-term 
storage  in  17  U.S.C.  704(e).  Our  current 
charge  for  full-term  storage  of  published 
copyright  deposits  is  $135.  52  FR  28821 
(Aug.  4, 1987).  Our  recent  analysis  of 
the  costs  of  this  service  reveals  that  the 
actual  cost  is  much  higher.  Our  new 
regulations  increase  the  charge  to  $270 
for  full-term  storage  of  published 
deposits.  We  will  continue  to  provide 
full-term  storage  of  unpublished 
deposits  without  a  fee. 

rv.  Expedited  Certifications  and 
Documents  Services 

Sen'ices  Provided 

Users  may  request  an  additional 
certificate  of  registration,  or  copies  of 
the  copyright  deposit,  the  copyright 
application,  correspondence,  and  other 
copyright  related  documents. 


Frequently  the  requester  needs  these 
services  on  an  expedited  basis  for 
compelling  business  or  litigation 
reasons.  The  Certifications  and 
Documents  Section  expedites  these 
services  when  sufficient  reason  is 
provided 

Justification  of  Increase 

The  fees  for  these  expedited  services 
were  established  after  the  revision  of  the 
Copyright  Code  in  1978  and  have  never 
been  increased.  Our  new  interim 
regulations  increase  the  fees  for 
expedited  services  performed  by  the 
Certificaitions  &  Documents  Section  to 
reflect  actual  costs  and  expenses.  Actual 
costs  for  these  services  include  the  staff 
time  necessary  to  travel  to  and  search 
off-site  storage  facilities;  in  contrast, 
non-expedited  requests  are  mailed  to 
off-site  division  offices  where  regular 
staff  can  search  for  the  requested 
material.  All  of  these  expedited  service 
fees  are  surcharges  that  will  be  added  to 
the  regular  charge  for  the  service 
provided. 

Expedited  Additional  Certificates 

The  fee  for  providing  an  expedited 
additional  certificate,  performing  a 
search  for  a  document  that  is  "in- 
process"  (where  the  recordation  process 
has  not  been  completed),  or  certifying  or 
furnishing  a  copy  of  a  document  has 
been  $18  per  hour  for  almost  ten  years. 
These  new  regulations  will  raise  the  rate 
to  $50  per  hour. 

Copy  of  Deposit  or  File  Under  Copyright 
Office  Control 

The  fee  for  providing  an  expedited 
copy  of  a  copyright  deposit  stored  off- 
site  in  a  Copyright  Office  storage 
facility,  or  for  furnishing  a  copy  of  a 
correspondence  file  stored  either  on-site 
or  off-site,  has  been  $18  per  hour.  The 
new  fee  will  be  $70  for  the  first  hour 
spent  in  providing  the  copy  and  $50  for 
each  additional  hour.  The  first  hour  is 
more  costly  because  it  reflects  time 
expended  by  several  staff  members. 

Coj)y  of. Deposit  or  File  Not  Under  Our 
Control 

Expedited  provision  of  a  copy  of  a 
deposit  or  correspondence  file  stored 
off-site  at  a  Federal  Records  Center,  a 
more  remote  site  not  under  the  control 
of  the  Copyright  Office,  has  also  been 
$18  per  hour.  It  is  being  increased  to 
$135  for  the  first  hour  and  $50  for  each 
additional  hour.  This  service  costs  more 
to  provide  because  support  services  are 
more  numerous  and  time-consuming 
and  must  also  cover  the  cost  of 
returning  the  deposit  or  correspondence 
file  to  the  Federal  Records  Center. 


V.  Reference  and  Bibliographic 
Searches 

Sen'ices  Provided 

Copyright  owners  and  u.sers 
frequently  need  to  get  information  on 
registrations,  renewals,  and  transfers 
and  other  documents  relating  to 
copyright.  Our  records  on  these 
copyright  related  facts  are  public  and 
are  available  for  public  inspection.  A 
researcher  can  either  come  to  the  Office 
during  regular  business  hours  and 
perform  a  free  search  (with  assistance 
from  Copyright  Office  stafQ  or  the 
researcher  can  have  someone  el.se 
perform  the  search.  Several 
organizations  provide  such  sen' ices  for 
a  fee.  In  addition,  the  post-1978  records 
of  the  Copyright  Office  (and  the 
bibliographic  records  of  the  Library  of 
Congress)  are  available  on-line  via  the 
Internet. 

The  Reference  and  Bibliography 
Section  of  the  Copyright  Office  will   ' " 
perform  an  expedited  search  of  these 
public  records  for  a  fee  when  there  is  a 
compelling  reason  to  do  so.  The 
Reference  and  Bibliography  Section 
regularly  performs  searches  of  Office 
records  at  the  statutory  rate  of  $20  for 
.  each  hour  or  fraction  of  an  hour 
consumed.  Before  January  3. 1991 ,  that 
section  performed  approved  expedited 
searches  for  the  statutory  $10  hourly  fee 
plus  an  additional  charge  of  $20  per 
hour  for  the  expedited  service  with  a 
two  hour  minimum  charge  (a  $60 
minimum).  Since  then,  the  statutor>'  fee 
has  been  $20  |>er  hour,  bringingthe 
minimum  to  $80.00.  Under  the  new  fee 
schedule  the  charge  for  approved 
expedited  searches  is  $100  for  the  first 
hour  and  $50  for  each  additional  hour 
plus  the  $20  statutory  fee  for  each  hour. 

The  public  can  conduct  searches  on 
the  Copyright  Office  in-process  systems 
(COINS)  database  through  a  public 
access  terminal  in  the  Records 
Maintenance  Unit  for  the  search  fee  of 


$20  per  hour  or  fraction  of  an  hour.  This 
.    fee  will  remain  unchanged. 

VI.  Copying  Fees 

We  will  continue  to  duplicate  our 
records  under  the  conditions  detailed  in 
the  applicable  regulatory  provisions  and 
offer  use  of  photocopy  equipment  and 
microfilm  printers  for  the  pubhc's  use  at 
the  prevailing  rates  established  by  the 
Photoduplication  Service  of  the  Library 
of  Congress,  except  for  certain 
specialized  services  for  which  the  rates 
are  based  on  our  operational  costs  (e.g. 
color  photocopying).  Additional  charges 
for  specialized  copying,  for  example 
audio  cassette  copying  charges,  are  fixed 
by  other  divisions  of  the  Library 
providing  these  services.  All  of'these 
fees  may  be  adjusted  periodically. 

VII.  Policy  Decision  on  Refund  of 
Excess  Fees 

'  Automatic  Refund  Level      ' 

Our  practice  until  19^1  was 
automatically  to  refund  excess  fees  of 
more  than  $5.00;  amounts  of  $5.00  or 
less  were  not  refunded  unless 
specifically  requested.  In  1991  we 
changed  the  automatic  refund  policy  to 
provide  automatic  refund  for  payments 
of  $10.01  or  more  in  excess  of  the 
statutory  fee;  56  FR  7812  (Feb.  26, 
1991).  37  CFR  201.6(c).  We  are  now 
adjusting  the  level  at  which  automatic 
refimds  of  overpayments  will  be  made 
from  $10.01  to $50.01;  we  will  not 
refund  amounts  of  $50  or  less  unless 
specifically  requested. 

VIII.  Administrative  Processing  Fee  for 
Nonregi.stration  Services 

In  1991,  we  determined  that  an 
administrative  processing  fee  is 
authorized  under  section  708(a)  of  the 
Copyright  Code  to  reflect  the  minimum 
administrative  cost  of  responding  to  a 
request  for  a  nonregistrative  service, 
even  if  the  .service  cannot  be 


successfully  completed.  For  example,  a 
request  is  made  for  a  certification  of 
records  and  after  a  search  by  our  staff, 
the  file  cannot  be  found.  We  need  to 
charge  an  administrative  fee  for  the 
search  even  though  it  is  unsuccessful. 
Accordingly  in  1991.  we  amended  37 
CFR  201.6(c)  to  state  that  in  making  anv 
refund  of  fees  remitted  for 
nonregistration  services,  we  could  first 
deduct  our  administrative  cost.  Our 
regulation  permits  us  to  charge  a 
processing  fee  "in  an  amount  equivalent 
to  one  hour  of  the  requested  seR-ir.e,  or 
the  minimum  fee  set  by  statute  for  the 
service."  37  CFR  201.6(c).  We  will  not 
make  any  change  to  this  charge. 

List  of  Subjects 

37  CFR  Part  201 

Copyright,  Fees. 

37  CFR  Part  211 

Computer  technology.  Fees,  Master 
work  protection,  Science  and 
technology.  Semi-conductor  chip 
products. 


Interim  Rules 

In  consideration  of  the  foregoing, 
parts  201  and  211  of  37  CFR  chapter  II 
are  amended  as  follows. 

PART  201— GENERAL  PROVISIONS 

.  1.  The  authority  citation  for  part  201 
is  revised  to  read  as  follows: 

Authority:  17  U.S.C.  702,  708. 
§201.6    [Amended] 

2.  In  §  201.6,  paragraph  (c)  remove  ilu- 
fee  of  "$10,"  and  add  in  its  place  ■$50  ' 

3.  Section  201.32  is  added  to  re.id  as 
follows: 

§  201 .32    Fees  for  Copyright  Office  special 
services. 

The  Copyright  Office  has  established 
the  following  fees  for  the  special 
services  indicated: 


Spectal  services  - 


1.  Special  handling  fee .„ ..; 

2.  Full-term  storage  tee [  "     -    - 

3.  Surcharge  for  expedited  Certifications  and  Documents  Section 

a.  Additional  certificates - 

b.  In-process  searches _ ..  " 

c.  Copy  of  assignment ;.. i..."."..".."."! 

d.  Certification  ..,..; „. '. ,....  :.....     

e.  Copy  of  deposit  (stored  ofT-site)  ..;^1-;....! 


Fees 


services  (per  hour) 


f.  Copy  of  correspondence  file  (stored  in  Madison  Building)  or  at  an  off-site  storage  facility 

g.  Copy  of  deposit  or  correspondence  lile  (stored  at  Federal  Records  Center) 

Surcharge  for  expedited  Reference  and  Bibliography  searches- 

a.  First  hour „ 

b.  Each  additional  hour ^     ' ""  ' ' 


S330. 
270. 

50. 
50. 
50. 
50. 

70  (first  hour). 

50  (each  additional  hour). 

70  (first  hour). 

50  (each  additional  hour). 

135  (first  hour). 

50  (each  additional  hour). 

100. 
50. 
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PART  21 1—W ASK 
PROTECTION 

1.  The  authority 
continues  to  read  e 

.AuJhority:17lKS.(t.  «)« 

§211.3    [Amended] 

2.  In  §211.3.  par^ 
lhefeeof$200." 
••S330". 

Dati'd:  July  19. 199  I 
Barbara  Ringer 

Acting  Registur  of  C.oh\Tip.hts 

Approved: 
fames  H.  Billington, 
Librarian  ofCongresi 
|FR  Doc.  94-18306  F 

BILLING  CODE  1410-07-P 


:italion  for  part  211 
follows: 


graph  (a)(7)  remove 
(  nd  add  in  its  pla(« 


ENVIRONMENTAU 
AGENCY 

40  CFR  Part  9 
[FRL-5022-2] 


OMB  Approval 
Paperwork 


Nu  nt>ers  Under  the 
Reduc  ion  Act 


AGENCY:  Environinpntai  Protection 

Agency  (EPA). 

ACTION:  Technical  Amendment. 


rd 

(PR\) 

Ne  A- 


SUMMARY:  In  comp 
Paperwork  Reduct 
document  adds  th( 
Management  and 
numbers  issued  u 
Reduction  Act 
Pollution  From 
New  Motor  Vehic 
Regulations  Requi 
Diagnostic  System  ; 
Model  Year  Light- 
Light-Duty  Trucks 
EFFECTIVE  DATE:  Tl 
effective  August  2 
FOR  FURTHER 
Todd  Sherwood, 
U.S.  Environmental 
2565  Plymouth 
Michigan  48105 
4405. 


at  !S 


SUPPLEMENTARY 
today  amending  t 
approved  in 
(ICR)  control  num 
for  various  regulat 
amendment  upd 
accurately  display 
requirements  pron 
board  diagnostics 
rulemaking  which 
Federal  Register 
(58  PR  9468).  The 
are  codified  at  40 
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li-(i  7-27-94:  8:45  iiml 


PROTECTION 


iance  with  the 
on  Act.  this 

Office  of 

udget  (OMB)  control 

er  the  Paperwork 
for  Control  of  Air 
Motor  Vehicles  and 

Engines: 

ng  On-Board 

on  1994  and  Later 

utv  Vehicles  and 


is  final  rule  is 
1994. 


INFORMATION  CONTACT: 

ification  Division. 
Protection  Agency, 

Ann  Arbor, 
lephone(313)6fi8- 


Ct^rti 


Roid 


INIfORMATION:  EP.\  is 
table  of  currently 
formalton  collection  request 
•ers  issued  by  OMB 
ons.  Today's 
the  table  to 
those  information 
ulgated  under  the  on- 
OBD)  final 
appeared  in  the 

February  19,  1993 
jffected  regulations 
I  ;FR  part  86.  EPA  will 


01 


continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  part  9  of  the 
Agency's  regulations,  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  the  section  numbers  with 
reporting  and  recordkeeping 
requirements,  and  the  current  OMB 
control  numbers.  This  display  of  the 
OMB  control  number  and  its  subsequent 
codification  in  the  Code  of  Federal 
Regulations  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

List  of  Subjects  in  40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

Dated:  |uly  15.  1994 
Carol  M.  Browner, 

Administrator. 

P'or  the  reasons  set  out  in  the 
preamble,  part  9  of  40  CFR  chapter  1  is 
amended  as  follows: 

PART  9— [AMENDED] 

1,  The  authority  citation  for  part  ih  . 
continues  to  read  as  follows: 

Authority:  7  li.S.C.  135  et  seq..  i;»b-136v; 
15  IJ.S.C.  2001.  2003,  2005.  2006.  2601^2671; 
21  U.S.C.  331).  346a.  348:  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311.  1313d.  1314.  1321. 
1326.  1330.  1344.  1345  (d)  and  (c).  1361:  E.O 
11735.  38  PR  21243.  3  CFR.  1971-1975 
Comp.  p  973:  42  U.S.C.  241.  242b.  243,  246. 
300f.  300g.  300g-1.  300g-2.  300g-3.  3O0g-4. 
300g-5.  300g-6.  300)-l .  300J-2,  300J-3.  300)- 
4.  300J-9.  1857  et  seq..  6901-6992k.  7401- 
7671q,  7542.  9601-9657.  11023,  11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  to  the  table  to  read  as 
follows: 

§  9.1     OMB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  Citation 


OMB  control 
No. 


Control  of  Air  Pollution  from  New  and  Irvuse 
Motor  Vehicles  and  New  and  In-use  Motor 
Vehicle  Engines:  Certification  and  Test  Pro- 
cedures 


40  CFR  citation 


OMB  control 
No. 


86.094-1 7 
86.094-18 

86.094-25 


2060-01 04 
2060-0104 


206<>-0l04 
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BILLING  CODE  tStO-OO-P 


40  CFR  Part  52 

tMA-12-01-6162;  A-1-FRL-5003-6]     • 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  RACT  for  S.  Bent  and 
Brothers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTtON:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  for  S.  Bent 
and  Brothers  in  Gardner,  Massachusetts. 
The  intended  effect  of  this  action  is  to 
approve  a  source-specific  RACT 
determination  made  by  Massachusetts 
in  accordance  with  commitments 
specified  in  its  Ozone  Attainment  Plan 
approved  by  EPA  on  November  9,  1983. 
This  action  is  being  taken  in  accordance 
with  section  110. of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  will 
beco.me  effective  on  August  29.  1994. 
ADDRESSES:  Copies  of  the  documents  . 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the  - 
Air.  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA;  and  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  floor,  Boston.  MA  Q2108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove.  (617)  56.5-3246. 
SUPPLEMENTARY  INFORMATION:  On  May 
31.  1991  (56  FR  24765).  EPA  published' 
a  Notice  of  Proposed  Rulemaking  (NPR) 
for  the  Commonwealth  of 
Massachusetts.  The  NPR  proposed 
approval  of  a  plan  approval  submitted 
by  Massachusetts  on  November  2,  1990 
which  defined  and  imposed  reasonably 
available  control  technology  (RACT)  for 
S.  Bent  and  Brothers  in  Gardner. 
Massachusetts.  The  NPR  indicated  that 


final  approval  would  be  contingent 
upon  the  Massachusetts  Department  of 
Environmental  Protection  (DEP) 
providing  additional  technical  support 
documenting  that  the  limits  established 
for  S.  Bent  represent  RACT.  A  revised 
Plan  approval  was  submitted  as  a  SIP 
revision  by  Massachusetts  on  August  26, 
1992.  This  SIP  revision  provides  the 
additional  technical  support  requested 
by  EPA  in  its  NPR. 

The  DEP  issued  this  plan  approval 
pursuant  to  the  requirements  found  in 
310  CMR  7.18(17),  which  was  approved 
by  EPA  on  November  9.  1983  (48  FR 
51480)  as  part  of  Massachusetts'  Ozone 
Attainment  Plan.  Massachusetts 
Regulation  310  CMR  7.18(17), 
"Reasonably  Available  Control 
Technology  (RACT),"  requires  the  DEP 
to  determine  and  impose  RACT  on 
otherwise  unregulated  stationary 
sources  of  VOC  with  the  potential  to 
emit  greater  than  or  equal  to  100  tons 
per  year. 

Massachu.sett's  revised  final  approval 
lowers  the  VOC  content  in  the  sealer 
coating  category  to  5.43  pounds  of  VOC 
per  gallon  of  coating  (minus  water). 
Reporting  requirements  were  also 
amended  to  track  long  term  VOC 
emissions  in  tons  on  a  12  consecutive 
month  rolling  VOC  Hmit  instead  ijf  a  12 
month  calendar  limit. 

For  the  reasons  outlined  in  the 
Technical  Support  Document  prepared 
for  this  revision.  EPA  believes  that  the 
limits  the  DEP  has  established  represent 
RACT  for  S.  Bent  and  Brothers. 

Other  specific  requirements  of  the 
plan  approval  and  the  radonale  for 
EPA's  proposed  action  are  explained  in 
the  NPR  and  will  not  be  restated  here. 
No  public  rxmlments  were  received  on 
the  NPR. 

Final  Action 

EPA  is  approving  this  plan  approval 
for  S.  Bent  and  Brothers  as  a  revision  to 
the  Massachusetts  SIP.  The  plan 
approval  defines  and  imposes  RACT  on 
S.  Bent,  a  manufacturer  and  coater  of 
wood  furniture  in  Gardner, 
Massachusetts. 

Under  the  Regulatory  Flexibility  A^t. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  .small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enferpri.ses,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50.000. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
bet:ause  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410  (a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
JFnplemenfation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  tecJinical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  26. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  .sw:tion 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52    ' 

Air  pollution  control,  Hydror;arbons, 
ln(,orporation  by  reference,  Ozone. 

Note:  Incorjwration  by  reference  of  the 
State  Implomentatifin  Plan  for  the  St«te  of 


Massachusetts  was  approved  t)y  the  Din>(  tor 
of  the  Fedenjl  Register  on  July  1. 1982. 

Dated:  May  26. 1994. 
John  P.  DeVillara. 
He^ional  Adminislmtor,  Region  I. 

Part  52,  chapter  I.  title  40  of  tlie  C<j(ir 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(99)  to  read  as" 
follows: 

§  52. 11 20    Identification  of  plan. 

•         •         •         .         ♦  „ 

(c)   •    •    • 

(99)  Revisions  to  the  State 
Implementation  Plan  submitted  by  thr 
Massachusetts  Department  of 
Environmental  Protection  on  November 
3. 1990  and  Augu.st  26,  1992  which 
define  and  impose  reasonably  available 
control  technology  to  control  volatile 
orgcinic  compound  emissions  from  S. 
Bent  &  Brothers  in  Gardner. 
Massachusetts. 

(i)  Incorporation  by  referenc-e. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  August  26,  1992  submitting  a 
revision  to  the  Ma.ssachusetts  Stati; 
Implementation  Plan. 

(B)  Final  Air  Quality  Approval  RACT 
issued  to  S.  Bent  by  the  Massachu.setts 
Department  of  Environmental  Proter.tion 
dated  and  effective  May  22.  1992. 

(ii)  Additional  materials 

(A)  l.etter  from  the  Massachu.setts 
Department  of  Environmental  Protection 
dated  November  3. 1990  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  Final  Air  Quality  Approval  RACT 
issued  to  S.  Bent  by  the  Mas,sachusetts 
Department  of  Environmental  Protection 
dated  and  effec:tive  October  17,  1990. 

(C)  Nonregulatorj'  portions  of  the 
November  3,  1990  and  August  26.  1992 
state  submittals. 

3.  In  §52.1167,  Table  52.1167  is 
amended  by  adding  a  new  entr)  to 
existing  state  citations  for  "310  CMR 
7.18(17)"  to  read  as  follows: 

§  52. 11 67    EPA-approved  Massachusetts 
state  regulations. 
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Table  52.1167.— EPA-Approved  Rules  and  Regulmions 


State  Citation 


Titte/sub-      Date  submitted     Date  approved     Federal  Register  cita- 
ject  by  State  by  EPA  tion 


52.1120(c) 


Ck)mmentS/'tir.ap- 
proved  sections 


3tOCMR7.18(17» 


RACT May  22.  1992  .     July  28.  1994 


(Insert  FR  citation 
fronf>  published 
date]. 


(99) 


RACT  Approval  for  S 
Bent  &  Bros. 


|FKI>x;.«»4-184l1  Fiifl  7-27-i)4:  8:45  anil 

B11.IJNC  COO£  6560-60-P 


FEDERAL  COMMlJfllCATIONS 
COMMISSION 

47  CFR  PARTS  0  arJcl  1 


(FCC  94-1 46J 


anij 


Common  Carrier 
Services;  MultiPoin 
Services  and  Multicrannel 
Distribution 


Mass  Media 
Distribution 

Multipoint 


AGENCY:  Federal  Cowimiiniiuitions 

Commis.sion. 

ACTION:  Final  rule. 


,  transft  rs 
bulio 


SUMMARY:  The  Com  1 
i.onsolidate  process 
lice.'ist's  that  may  be 
(billed  "wireless  cab 
erganization 
Multipoint  Di.stri 
Multichannel  Multi 
Services  from  the  Q 
Bureau  to  the  Mass 
rules  adopted  in  thi 
01  tioil. 

EFFECTIVE  DATE:  |ii!y 
FOR  FURTHER 
Ke(isint;er.  Mass 
632-6460.  or  Janet  J 
Media  Bureau  (202) 


lission.  in  order  to 
ig  of  requests  for 
used  to  provide  so- 
e'"  services  in  one 
responsibility  for 
n  Services  and 
loint  Distribution 
mmon  Carrier 
4edia  Bureau.  The 
Order  reflect  this 


28. 1994, 
INFORMATION  CONTACT:  Karl 
ia  Bureau  (202) 
Amaya,  Mass 
r>32-7181. 


Me  J 


SUPPLEMENTARY  INFCf^MATION: 
( )rder 


\i 


)  14 
1<94 


In  ttu'  nirttttTnf:  Am 
1  of  the  Commission's 
Ktrornanization  uf  Mu! 
Mllltlchann^^l  Mitl!ip<i 
Kf^ul.itiun. 

Adopted:  fuiie  9.  U 
Released:  |uly  21 
By  the  Commi 
1  The  Com  miss 
consideration  chanis 
organizations  of  the 
Common  Carrier  B 
Implementation  oft 
requires  amendmen 
the  Commission's  R 
Keoulition^ 


ii<lni(fii(  (if  I'arfsOdiKl 
ulos  to  Koflcct  it 
ptriiit  and 
nt  Distrituiti(jii  .Sit\!i.<' 


issic  n 


ICfl 


has  hefori!  il  for 
in  the 
Vlass  Media  and 
u  tjaus. 
lese  changes 
s  to  Parts  n  and  1  ol 
les  and 


2.  In  order  to  consolidate  processing 
of  requests  for  licenses  that  may  be  used 
to  provide  so-called  "wireless  cable" 
services  in  one  organization,  the 
Commission  is  transferring 
responsibility  for  MultiPoint 
Distribution  Services  and  Multichannel 
Multipoint  Distribution  Serx'ices  from 
the  Common  Carrier  Bureau  to  the  Mass 
Media  Bureau.  The  rules  adopted  herein 
reflect  this  action. 

3.  The  amendments  adopted  pertain 
to  agency  organization.  The  prior  notice 
procedure  and  effective  date  provisions 
of  Section  553  of  the  Administrative 
Procedure  Act  are  therefore 
inapplicable.  Authority  for  the 
amendments  adopted  herein  is 
contained  in  Sections  4(1).  5(b),  5(c)(1). 
and  303(r)  of  the  Communications  Ac:t 
of  1934.  as  amended. 

4.  It  is  ordered,  effective  upon 
publication  in  the  Federal  Register  that 
Parts  0  and  1  of  the  Rules  and 
Regulations  are  amended  as  set  forth 
below. 

List  of  Subjects 

47CFn  PartO 

Organization  and  functions 
(Government  agencies),  MultiPoint 
Di.stribution  Services,  Multichannel 
Multipoint  Distribution  Services. 

47  CFR  Parti 

Administrative  practice  and 
procedure.  MultiPoint  Distribution 
Services.  Multichannel  Multipoint 
Di.stribution  Services. 

I-'(.'d(!ral  Communications  Commission. 
William  F.  Galon, 

At  ting  .Swmforv- 

Final  Rules 

Parts  0  and  1  of  chapter  1  of  Chapter 
I  of  Title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  .Strcs.  5.  48  styt.  1(«)8.  iis 
;i:t;i-n(!i-(l;47l!S.C.  151. 


2.  Section  0.61  is  amended  by  revising 
paragraph  (a)  to'  read  as  follows: 

§  0.61    Functions  of  the  Bureau. 

*         ft         ft    -    *        * 

(a)  Process  applications  for    -  -' 
authorizations  in  radio  and  television 
services,  including  conventional  and 
auxiliary  broadcast  services,  multi-point 
and  multi-channel  muhi-point 
distribution  ser\'tces,  and  direct 
broadcast  satellite  ser\'ices. 
ft        •         ft         ft        ft 

3.  Section  0.91  is  amended  bv  revising 
the  introductory  paragraph  to  read  as 
follows: 

§0.91    Functions  of  the  Bureau. 
The  Common  Carrier  Bureau 
develops,  recommends  and  administers 
policies  and  programs  for  the  regulation 
of  ser\'ices,  facilities,  rates  and  practices 
of  entities  (excluding  public  coast 
stations  in  the  maritime  mobile  service 
and  multi-point  and  multi-channel 
multi-point  distribution  ser\'ices)  which 
furnish  interstate  or  foreign 
communications  service  for  hire — 
whether  by  wire,  radio,  cable  or  satellite 
facilities — and  of  ancillary  operations 
related  to  the  provisions  or  use  of  such 
services.  The  Bureau  also  regulates  the 
rates,  terms,  and  conditions  for  cable 
television  pole  attachments,  where  such 
attachments  are  not  regulated  by  a  state 
and  not  provided  by  railroads  or 
governmentally — or  cooperatively 
owned  utilities.  The  Bureau  also 
performs  the  following  specific 
functions: 

•  ft  •  •  * 

4.  Section  0.453  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  0.453    Public  reference  rooms. 

tt  •  ft  *  *  ^ 

(g)  The  Common  Carrier  Bureau. 
Domestic  Facilities  Reference  Room. 
The  following  documents,  files  and 
records  are  available  for  inspe<;tion  at 
this  location. 

(1)  Microwave  Point-to^Point  and 
Digital  Electronic  Message  Servic:e 
(DEMS)  applfcation  files  and  related 
materials 
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(2)  Space  and  earth  station  fdes  and 
related  materials. 

(3)  Section  214  applications  and 
related  files. 


PART  1— PRACTICE  AND 
PROCEDURE 

1,  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  151,  154,  303.  and 
309(j),  unless  otherwise  noted. 

2.  Section  1.821  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§1.821    Scope. 

Where  action  on  applications  is 
permitted  under  authority  delegated  to 
either  the  Chief,  Common  Carrier 


Bureau,  or  the  Chief.  Mass  Media 

Bureau,  the  provisions  of  this  section, 

including  provisions  incorporated  by 

reference,  shall  apply  to  applications  for 

permits  and  licenses  in  the  following 

services: 

*        *        *        »        ♦ 

IFR  D(x:.  94-18396  Filed  7-27-94:  8:45  ami 
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Proposed 


This  section  of  the  FEC  ERAL  REGISTER 


contains  notices  to  the 
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Rules 


xiblic  of  the  proposed 


issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  noticcB  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 


rule  making  prkx  to  the 
rules. 


OFFICE  OF  PERSOlJNEL 
MANAGEMENT 

5  CFR  Part  842 

RIN  3206-AF92 

Federaf  Emptoyees  Retirement 
System — Coverage 

agency:  Office  of  Ptitsonnel 

Management. 

ACTION:  Proposed  ru  e. 


adoption  of  the  final 


i  concemi  :ig 


SUMMARY:  The  OfFict 
Managpraent  (OPM) 
regulations 
coverage  under  the 
Retirement  System 
employees  who  hav 
ser\'ice.creditable  ur^er 
Ser\ice  Retirement 
These  regulations  vv^uld 
pxisting  regulations 
the  requirement  that 
has  a  break  in  servic^ 
the  employee's  past 
include  some  servic* 
to  be  excluded  from 
coverage.  The  regula  :i 
to  clarify  the  current 
conform  to  OPM's 
implementation  of  FERS 
DATES:  Comments  mlist 
or  before  September 
ADDRESSES:  Send 
M  Jones.  Jr.,  Assistant 
Retirement  Policy 
Retirement  and  Insurance 
of  Personnel  Manage  m 
Washington.  DC  200M 
OPM,  Room  4351 
Washington,  DC. 
FOR  FURTHER  INFORMATION 
Harold  L.  Siegelman 
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covered  by  social  security.  See  generally 
definition  of  employee  under  5  CFR 
842.102.)  However,  our  current  coverage 
regulations  present  many  of  the 
statutory  exclusions  to  FERS  coverage  in 
terms  of  election  rights  that  belong  in 
part  846  of  Title  5,  Code  of  Federal 
Regulations.  To  simplify  the  regulations, 
we  propose  to  revise  sections  842.101 
and  842.104  to  limit  the  scope  of 
subpart  A  of  part  842  to  automatic  FERS 
coverage,  leaving  the  regulation  of  all 
transfer  issues  to  part  846. 

Section  8402(b)  of  title  5,  United 
States  Code,  establishes  the  statutory 
exclusions  from  coverage  under  FERS. 
The  regulations  implementing  this 
provision  are  contained  in  section 
842.104  of  Title  5,  Code  of  Federal 
Regulations.  These  proposed  regulations 
seek  to  clarify  the  regulations  and 
eliminate  redundancies  in  a  manner 
consistent  with  OPM's  implementation 
of  FERS  since  the  system's  inception. 

Section  8402(b)(1)  of  title  5,  United 
States  Code,  excludes  certain  senior 
officials  from  automatic  FERS  coverage. 

The  statute  applies  to  senior  officials 
who  were  placed  under  mandatory 
social  security  coverage  at  the  beginning 
of  1984  and  who  have  continuous 
service  since  December  31, 1983. 
Proposed  section  842.104(b)  would  use 
essentially  the  same  language  as  our 
current  section  842.104(c)  of  Title  5. 
Code  of  Federal  Regulations,  to 
implement  this  paragraph. 

Section  8402(b)(2)  of  title  5,  United 
States  Code,  provides  two  mutually 
exclusive  sets  of  exclusions  from 
automatic  FERS  coverage.  Subparagraph 
(A)  applies  to  employees  who  reenter 
service  on  or  after  January  1, 1987  (the 
general  effective  date  of  the  FERS  Act  of 
1986)  after  a  break  in  service. 
Subparagraph  (B)  applies  to  employees 
not  covered  by  subparagraph  (A), 
specifically,  employees  who  have 
served  continuously  since  December  31, 
1986.  OPM  has  applied  this  approach  to 
the  exclusion  since  the  inception  of 
FERS. 

Employees  who  have  had  a  break  in 
service  ending  after  December  31,  1986, 
are  excluded  from  automatic  FERS 
coverage  if  they  satisfy  the  two-part  test 
under  subparagraph  (A).  The  two-part 
test  requires  both  some  service  (at  least 
1  day)  covered  by  the  Civil  Service 
Retirement  System  (CSRS)  or  the 
Foreign  Service  Retirement  System 
(FSRS)  and  at  least  5  years  of  civilian 


service  creditable  under  CSRS  rules  as 
of  the  last  separation  from  service. 
Proposed  section  482.104(c)  would 
revise  our  current  section  842.104(b)  of 
Title  5.  Code  of  Federal  Regulations,  to 
clarify  our  existing  regulation  that 
implements  this  provision. 

Employees  who  have  not  had  a  break 
in  service  ending  after  December  31. 

1986,  are  excluded  from  automatic 
FERS  coverage  if  they  satisfy'  the  one- 
part  test  under  subparagraph  (B).  These 
employees  are  excluded  from  automatic 
FERS  coverage — even  if  they  have  no 
prior  service  covered  by  CSRS  or 
FERS — as  long  as  they  did  have  at  least 
5  years  of  creditable  civilian  service 
(under  CSRS  rules)  before  January  1 . 

1987.  Proposed  section  842.104(d) 
would  merge  and  revise  current 
paragraphs  (a)  and  (e)  of  section  842.104 
of  Title  5.  Code  of  Federal  Regulations, 
to  simplify  and  clarify'  the  regulations. 
Paragraph  (e)  particularly  needs  to  be 
revised  because  the  regulatory  text  does 
not  show  that  it  applies  only  to 
employees  with  just  social  security 
coverage  such  as  those  serving  under 
multiple  term  appointments 
continuously  since  December  31.  1986 
The  supplementary  information  in  our 
notice  of  interim  rulemaking  (published 
at  51  FR47195.  47196.  on  December  31, 
1986)  states  the  intended  scope  of  this 
paragraph,  which  also  reflects  our 
guidance  to  the  employing  agencies  that 
make  these  determinations. 

Proposed  section  642.104(e)  defines  a 
break  in  service  for  the  purpose  of 
applying  these  rules  as  a  separation  i 

from  CSRS-covered  service  lasting  more 
than  3  days,  consistent  with  our  general 
practice.  However,  in  unusual 
circumstances  employees  will  also  be 
considered  to  have  had  a  break  in 
service  in  situations  in  which  there  may 
be  no  period  of  separation  from  service 
but  the  individual  acquires  automatic 
social  security  coverage  [e.g.,  when  a 
District  of  Columbia  employee  who  is 
excluded  from  social  security  transfers 
to  a  Federal  position). 

Proposed  section  842.104(e)  restates 
the  current  section  842.104(f)  applicable 
to  certain  employees  who  have 
exercised  their  election  rights  under 
section  8461  (n)  of  title  5,  United  States 
Code,  to  retain  coverage  under  a 
retirement  system  for  employees  of 
nonappropriated  fund  instnunentalities. 

OPM's  guidance  on  making  coverage 
determinations  is  not  affected  by  these 


amendments,  which  are  intended  to 
clarify  the  regulations  and  ensure  that 
they  will  be  interpreted  correctly  and  in 
accordance  with  our  existing  guidance. 
"The  CSRS  and  FERS  Handbook  for 
Personnel  and  Payroll  Offices" 
(formeriy  FPM75upplement  830-1). 
chapter  10, 

Regulatory  Fiexibilify  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Grjvemment  employees  and  their 
s»:rvivors. 

L;  St  of  Subjects  in  5  CFR  Part  842 

Administrative  practice  and 
piocedure.  Air  traffic  controllers, 
Firefighters.  Government  employees. 
Law  enlorcement  officers.  Pensions, 
Reporting  and  recordkeeping, 
Retirement. 

U.S.  Office  of  Personnel  Management 
Loniane  A.  Green,    . 

Deputy  Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  842  as  follows: 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-BASIC 
ANNUITY 

1.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8451(g);  §§842.104  and 
842.106  also  issued  under  5  U.S.C.  8461(n); 
§  842. 105  also  Issued  under  5  U.S.C. 
8402(c)(1)  and  77O10d)(2);  §  842.106  also 
issued  under  section  7202  (m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Piib.  L.  101-508  and  5  U.S.C.  8402(c)(1); 
§§  842.604  and  842.61 1  also  issued  under  5 
U  S.C  8417;  §842.607  also  issued  under  5 
U.S.C  8416  and  8417;  §842.614  also  issued 
under  5  U.S.C  8419;  §842.615  also  issued 
under  5  U.S.C  8418;  §  842.703  also  issued 
under  section  7001  (a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  §842.707  also  is.sued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  Pub.  L.  100-203;  §  842.708  also 
issued  under  section  4005  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989.  Pub.  L. 
101-239  and  section  7001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
1001-508;  subpart  H  also  issued  undpr  5 
use  1104. 


Subpart  A — Coverage 

2.  Section  842.101  is  revised  to  read 
as  follows: 

§842.101    Purpose  and  scope. 

(a)  This  subpart  contains  regulations 
concerning  automatic  coverage  under 
the  Federal  Employees  Retirement 


System  (FERS).  References  to  FERS 
coverage  in  this  subparts  are  to 
automatic,  as  opposed  to  elective,  FERS 
coverage. 

(B)  Part  846  of  this  chapter  contains 
regulations  concerning  elective  FERS 
coverage.  FERS  elections  are  available 
under  limited  circumstances  to 
employees  not  subject  to  automatic 
FERS  coverage. 

3.  Section  842.104  is  revised  to  read 
as  follows: 

§  842. 1 04    Statutory  exclusions. 

(a)  Lack  of  social  security  coverage. 
An  individual  not  covered  by  social 
security  (title  II  of  the  Social'Security 
Act  and  chapter  21  of  the  Internal 
Revenue  Code  of  1954).  including  an 
individual  covered  by  full  CSRS  (and 
thereby  excluded  from  social  security 
coverage),  is  excluded  from  FERS 
coverage. 

(b)  Senior  officials  subject  to  social 
security  coverage  despite  continuous 
senice.  An  individual  who  has  served 
without  a  break  in  service  of  more  than 
365  days  since  December  31, 1983,  in 
one  or  more  of  the  following  positions 
is  excluded  from  FERS  coverage. 

(1)  The  Vice  President; 

(2)  A  Member  of  Congress; 

(3)  A  non-SES  appointee  to  a  position 
listed  in  5  U.S.C.  5312  through  5317; 

(4)  A  Senior  Executive  Service  or 
Senior  Foreign  Service  noncareer 
appointee:  or 

(5)  An  individual  appointed  by  the 
President  (or  his  designee)  or  the  Vice 
President  under  section  105(a)(1). 
107(a)(1),  or  (b)(1)  of  title  3,  United 
States  Code,  to  a  position  for  which  the 
maximum  rate  of  basic  pay  is  at  or 
above  the  rate  for  Level  V  of  the 
Executive  Schedule. 

(c)  Employees  rehired  after  December 
31,  1986,  following  a  break  in  service. 
An  employee  who  is  rehired  after 
December  31,  1986,  who  has  had  a  break 
in  serv'ice  and  who,  at  the  time  of  the 
last  separation  from  the  service,  had  at 
Iwast  5  years  of  civilian  service 
creditable  under  CSRS  rules,  anv  part  of 
w  hich  was  covered  by  CSRS  or  the 
Foreign  Service  Retirement  System,  is 
excluded  from  FERS  coverage. 

(d)  Employees  who  have  not  had  a 
break  in  service  ending  after  December 
31,  1986.  An  employee  who  has  not  had 
a  break  in  service  of  more  than  3  days 
ending  after  December  31,  1986,  and 
who,  as  of  December  31,  1986,  has  at 
least  5  years  of  creditable  civilian 
service  under  CSRS  rules  (even  if  none 
of  this  service  was  covered  by  CSRS),  is 
excluded  from  FERS  coverage. 

(e)  Break  in  service.  For  the  purposes 
of  paragraph  (c)  and  (d)  of  this  section, 
"break  in  service"  means  a  separation 


from  CSR.S-covered  service  lasting  at 
least  4  days,  or  a  transfer  or  separation 
of  less  than  4  days  when  the  employee 
becomes  subject  to  automatic  coverage 
under  social  security  (title  II  of  the 
Social  Security  Act  and  chapter  21  of 
the  Internal  Revenue  Code  of  1954). 

(D  Coverage  under  a  retirement 
system  for  NAF  employees.  An 
employee  who  has  elected  coverage 
under  a  retirement  system  for  NAF 
employees  in  accordance  with  §  842.106 
is  excluded  from  FERS  coverage  during 
that  and  all  subsequent  periods  of 
service,  including  service  as  reemployed 
annuitant. 

|FR  Doc.  94-18369  Filed  7-27-94;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1703 

Rural  Economic  Development  Loan 
and  Grant  Program 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACnON:  Proposed  rule. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  is  proposing  to 
amend  its  recently  published  rule  for 
the  Rural  Economic  Development  Loan 
and  Grant  Program  by  adding  a  new 
provision  to  the  selection  of  projects  to 
be  funded  under  the  existing  rule.  The 
new  provision  will  enhance  the 
potential  of  funding  for  applications 
from  areas  that:  Were  recently 
designated  by  the  President  as  natural 
disaster  areas;  have  experienced  severe 
economic  dislocation  due  to  the  loss, 
removal,  or  closing  of  a  major  source  of 
employment;  have  experienced  long- 
term  and  severe  economic  deterioration, 
demonstrated  by  severe  unempIo\Tnent 
or  a  high  percentage  of  population  out- 
migration;  and  have  been  designated  as 
a  Rural  Empowerment  Zone  or  Rural 
Enterprise  Community. 
DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  no  later  than  August  29, 
1994. 

ADDRESSES:  Submit  an  original  and 
three  copies  of  all  wTitten  comments  to 
Blaine  D.  Stockton,  Jr.,  Assistant 
Administrator.  Economic  Development 
and  Technical  Services,  Rural 
Electrification  Administration,  Room 
4025,  South  Building,  U.S.  Department 
of  Agricuhure,  14th  and  Independence 
Avenue  SW..  Washington,  DC  20250- 
1500  (7  CFR  part  1700).  The  public  may 
inspect  written  comtnents  on  this 
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proposed  nile  in  room  4025  of  the  South 
Building  between  8:3(  a.m.  and  5  p.m. 
on  official  workdays  (7  CFR  1.27(b)). 
FOR  FURTHER  IHFORMATRON  CONTACT: 
Blaine  D.  Stockton,  Jr.  Assistant 
Administrator.  Econoi  die  Development 
and  Technical  Service  s.  Rural 
Electrification  Admin  stration. 
telephone  number  (20 1)  720-9552. 
SUPPLEMENTARY  INFORI  lATION:  This 
proposed  rule  has  bee:  i  determined  to 
be  not  significant  for  {  urposes  of 
Executive  Order  1286i  >  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Bud  ;et.  This  proposed 
rule  has  been  reviewer  I  under  Executive 
Order  12778.  Civil  Jus  ice  Reform.  This 
proposed  rule:  (1)  Wil  not  preempt  any 
State  or  local  laws,  rej  ulations.  or 
pohcies;  (2)  Will  not  Y  ave  any 
retroactive  effect;  and  3)  Will  not 
require  administrative  proceedings 
before  parties  may  file  suit  challenging 
the  provisions  of  this  i  ule. 

In  compliance  with  he  Regulator)' 
Flexibility  Act,  the  Ac  oiinistrator 
certifies  that  this  actio  i  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulat  )ry  Flexibility  Act 
(5  U.S.C.  601  et  seq.).   iased  on  current 
and  historical  funding  levels  for  this 
program  and  a  project!  sd  average  size 
loan  and/or  grant  in  th  e  range  of 
$300,000  to  $400,000,  it  is  estimated 
that  50  to  60  loans  anc  /or  grants  will  be 
made  nationwide  eacl:  year  under  the 
existing  rule.  AppUcai  its  whose  rural 
development  projects  ire  enhanced  by 
this  action  are  project*  d  to  be  less 
numerous,  and  therefc  re.  the  proposed 
rule  will  have  a  limite  1  impact  upon 
small  businesses.  Sine  s  credit  will  be 
channeled  to  areas  wh  ich  are  generally 
underdeveloped  and  f  nancially 
depressed,  job  creatioi  i  and  economic 
development  resulting  from  newly 
emerging  businesses  a  id  community 
facilities  funded  by  RI A  will  not  pose 
undue  competition  or  ather  adverse 
effects  upon  existing  b  tisinesses. 
Therefore,  this  propos  jd  rule  will  have 
no  effect  upon  busine:  ses  or  entities 
other  than  those  to  be  unded  through 
this  program. 

In  compliance  wth  he  Office  of 
Management  and  Bud|  et  (OMB) 
regulations  (5  CFR  par :  1320) 
implementing  the  Pap  srwork  Reduction 
Act  of  1980  (Pub.  L.  9(  -511)  and  section 
3504  of  that  Act.  the  ii  formation 
collection  and  recordk  eeping 
requirements  containe  i  in  this  proposed 
rule  have  been  approv  jd  by  OMB  under 
control  number  0572-*  >090. 

Comments  concemi;  Jg  these 
requirements  should  be  directed  to  the 
Office  of  Infonnation  a  nd  Regulatory 


Affairs  of  OMB.  Attention:  Desk  Officer 
for  USDA.  room  3201,  NEOB, 
Washington,  DC  20503. 

The  Administrator  has  determined 
that  this  proposed  rule  will  not 
significantly  affect  the  quality  of  the 
human  enviroimient  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

The  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  vdth  State  and  local 
officials,  with  the  exception  of 
apphcations  for  Project  Feasibility 
Studies. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.854,  Rural  Economic 
Development  Loans  and  Grants.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents.  United  States  Government 
Printing  Office,  Washington,  DC  20402- 
9325. 

Background 

REA  published  a  final  rule  amending 
the  Rural  Economic  Development  Loan 
and  Grant  Program  on  March  14. 1994. 
(59  FR  11702)  estabUshing  procedures 
to  approve  and  administer  grants  and 
grants  in  conjunction  with  zero-interest 
loans.  REA  is  proposing  this  action  to 
enhance  the  funding  potential  of  Rvu^l 
Economic  Development  Loan  and  Grant 
applications  from  economically 
devastated  areas.  REA  intends  to 
encourage  applications  from  those  rural 
communities  where  an  acute  need  for 
economic  development  assistance  is 
shown.  The  Administrator  will  have  the 
discretion  to  designate  special  economic 
status  luider  the  Rural  Economic 
Development  Loan  and  Grant  Program 
selection  factors,  adding  up  to  25  points 
to  an  applicant's  score  if  at  least  one  of 
the  four  following  conditions  exists  in 
one  or  more  county(ies)  to  be  served  by 
the  proposed  project. 

The  first  condition  involves  the 
designation  of  an  area  by  the  President 
of  the  United  States  as  a  natural  disaster 
area.  REA  recognizes  the  crucial  role  of 
economic  development  organizations  in 
rebuilding  communities  devastated  by 
natural  disasters.  This  proposed 
amendment  would  increase  the 
possibility  of  selection  of  loans  and 
grants  from  eireas  so  designated  by  the 
President. 

The  second  condition  is  marked  by 
economic  dislocation,  where  the  loss, 
removal,  or  closing  of  a  major  source  or 
sources  of  employment  in  the  most 
recent  3-year  period  has  caused  an 


increase  of  2  percentage  points  or  more 
in  the  area's  unemployment  rate 
compared  with  the  period  immediately 
before  the  dislocation.  REA  wishes  to 
assist  rural  communities  where  the  loss 
of  a  major  employer(s)  has  caused  an 
Increase  of  2  percentage  points  or  more 
in  the  area's  unemployment  rate  in  the 
most  recent  3-year  period,  including 
areas  which  have  experienced  military 
base  closings  due  to  U.S.  Department  of 
Defense  budget  cuts.  REA  also  wishes  to 
assist  rural  communities  where  there 
has  been  an  increase  of  2  percentage 
points  or  more  in  the  area's 
unemployment  rate  in  the  most  recent 
3-year  period  as  a  result  of  Federal 
regulatory  restrictions,  including 
logging  curtailment  due  to 
enviroiunental  restrictions  of  the  U.S. 
Forest  Service.  REA  has  proposed  the  2- 
percent  rise  in  unemployment  threshold 
and  the  3-year  time  span  based  on 
criteria  as  currently  utilized  by  the  U.S. 
Department  of  Commerce  Economic 
Development  Administration  (EDA)  in 
its  designation  of  redevelopment  areas 
(13  CFR  302.5). 

The  third  condition  is  a  state  of 
chronic  or  long-term  economic 
deterioration,  marked  by  severe 
unemployment  and  out-migration.  REA 
wants  to  make  rural  development 
resources  more  accessible  to 
communities  which  have  experienced 
long-term  economic  decline;  thus,  it  has 
consulted  with  the  USDA  Economic 
Research  Service  (ERS)  to  determine  the 
appropriate  criteria  for  chronic  or  long- 
term  economic  deterioration.  To  receive 
special  economic  status  under  the  third 
condition,  applicants  must  document 
that  local  unemployment  has  been  equal 
to  or  over  1 .5  times  the  national  average 
during  4  out  of  the  most  recent  5  years. 
The  applicant,  when  calculating  recent 
years'  unemployment  percentages, 
should  compare  county  statistics  with 
the  national  average  unemployment  for 
the  corresponding  year.  For  example,  if 
the  applicant  provides  unemplovTnent 
statistics  for  1989,  calculations  must 
compare  the  county's  1989 
unemployment  with  the  national 
average  for  1989,  and  the  1990  county    - 
unemployment  statistics  with  the 
National  average  for  1990,  etc.  REA 
believes  that  using  unemployment 
statistics  for  4  out  of  the  5  most  recent 
years  sufficiently  documents  a  sustained 
or  long-term  unemployment  problem. 

However,  REA  is  aware  that 
unemployment  statistics  alone  do  not 
provide  a  complete  picture  of  the 
severity  of  economic  deterioration.  In 
areas  where  unemployed  persons  tend 
to  migrate  from,  loss  of  population 
statistics  are  more  accurate  in 
determining  long-term  economic 


deterioration.  Therefore,  as  an 
alternative  to  indicate  special  economic 
status,  the  apphcant  must  show  a  15% 
loss  of  population  due  to  out-migration 
over  the  most  recent  10-year  decennial 
census.  For  example,  borrowers 
applying  during  the  year  of  the 
pubhcation  of  this  rule  seeking  special 
economic  status  under  this  condition 
would  compare  the  1980  Census  to  the 
1990  Census  in  order  to  establish  that  a 
15%  loss  of  population  has  occiured.  A 
tlueshold  of  15%  population  loss  over 
10-year  period  is  indicative  of  a  local 
economic  situation  which  is  acutely 
severe.  Further,  by  taking  into 
consideration  both  unemployment  and 
out-migration,  as  proposed  in  this  rule, 
a  reasonable  percentage  of  rural  areas 
suffering  from  conditions  of  severe 
economic  stagnation  will  be  eligible  for 
special  economic  status.  County  and 
National  unemployment  statistics  will 
be  based  on  those  of  the  Bureau  of  Labor 
Statistics.  Information  showing  the  loss 
of  population  due  to  out-migration  over 
the  most  recent  10-year  decennial 
census  will  be  based  on  the  U.S.  Bureau 
of  the  Census  data. 

The  foiuth  condition  involves  the 
designation  of  an  area  as  a  Rural 
Empowerment  Zone  or  Rural  Enterprise 
Community  under  the  Empowerment 
Zone  Program,  the  provisions  of  which 
were  pubhshed  at  59  FR  2686  (January 
18, 1994)  (to  be  codified  at  7  CFR  part 
25)  implementing  Section  13301  of  the 
Omnibus  Reconciliation  Act  of  1993, 
Public  Law  103-66,  26  U.S.C.  1391- 
1393.  To  coordinate  rural  development 
efforts  with  the  Empowerment  Zone 
Program.  REA  is  proposing  to  give 
special  economic  status  under  the  Rural 
Economic  Development  Loan  and  Grant 
Program  to  those  areas  designated  as 
Rural  Empowerment  Zones  or  Rural 
Enterprise  Communities.  This  provision 
will  parallel  efforts  of  other  agencies  in 
the  Department  of  Agriculture  in  the 
Empowerment  Zone  Program  and  serve 
to  increase  rural  development 
opportunities  in  those  areas  so 
designated. 

As  a  result  of  this  proposed  rule.  REA 
encourages  its  borrowers  to  bring  REA 
rural  economic  development  resources 
to  bear  upon  communities  afflicted  with 
the  above  economic  conditions, 
utilizing  zero-interest  loans  and  grants 
and  revolving  loan  funds  to  seciue 
needed  community  infrastructure  and/ 
or  to  stimulate  local  economic 
development. 

Finally,  three  changes  are  proposed  to 
clarify  the  final  rule  which  was 
published  March  14,  1994,  amending 
the  Rural  Economic  Development  Loan 
and  Grant  Program.  The  final  rule 
established  procedures  for 


administering  grants  and  made  several 
revisions  with  regard  to  eligible 
purposes  for  loan  and  grant  funding. 
This  proposed  rule  modifies  the  existing 
regulation  in  three  areas  as  follows. 

First,  this  proposed  rule  reinstates  the 
prohibition  on  funding  community 
antenna  television  systems  or  facifities 
which  was  in  effect  prior  to  March  14, 
1994,  and  ehminated  by  the  March  14, 
1994,  final  rule.  In  eUminating  the 
prohibition,  it  was  not  REA's  intent  to 
fund  projects  solely  for  the  purpose  of 
establishing  cable  television  entities  to 
compete  with  existing  cable  television 
providers.  Rather,  the  prohibition  was 
lifted  to  allow  REA  fiexibility  to  fund 
projects  that  provide  a  clear  economic 
benefit  to  distressed  rural  areas,  with  an 
emphasis  toward  programming  to 
provide  specific  educational  and/or 
medical  services.  REA  has  received  a 
number  of  inquiries  regarding 
innovative  proposals  to  transmit 
educational  and  medical  programming 
in  conjunction  with  wireless  cable 
television  services.  For  economically 
depressed  areas  with  limited  resources 
to  maintain  a  system  dedicated  solely  to 
educational  and/or  medical 
programming,  a  joint  venture  fully 
utilizing  the  transmitting  capacity  of 
community  antenna  television  systems 
is  a  novel  approach  to  providing  needed 
distance  educational  and/or  medical 
services,  while  providing  economic 
development  in  areas  without  a  cable 
television  carrier. 

Accordingly,  REA  proposes  through 
this  proposed  rule  to  revise  §  1703.20, 
Ineligible  uses  of  zero-interest  loans  and 
grants,  to  reinstate  the  prohibition  on 
funding  community  antenna  television 
systems  or  facilities.  However, 
§  1703.17(d)  of  this  proposed  rule  will 
provide  the  Administrator  the  discretion 
to  fund  community  antenna  television 
systems  or  facilities  for  select  projects 
which  meet  all  of  the  following  criteria: 
(1)  The  proposed  community  antenna 
television  system  or  facility  is 
established  in  cooperation  with  a  local 
educational  and/or  medical  entity  or 
entities  to  provide  educational  and/or 
medical  programming  which  addresses 
specific  needs  of  rural  residents;  (2) 
services  to  be  provided  by  the  proposed 
community  antenna  television  systems 
or  facilities  are  not  available  in  the  area 
to  be  served,  or  services  are  not  being 
provided  by  the  existing  television 
programming  carrier  at  an  affordable 
cost  to  residents;  and,  (3)  such 
community  anteiuia  systems  or  facilities 
will  not  present  undue  competition  for 
existing  television  programming  carriers 
in  the  area.  The  proposed  rule  requires 
the  Borrower  to  clearly  document  the 
economic  benefit  to  the  proposed  area  to 


be  served  in  accordance  with  the 
existing  regulation,  and  meet  the  above 
three  tests  as  provided  in  the  proposed 
rule.  Notwithstanding  this,  however,  the 
Administrator  will  reserve  the  right  to 
deny  any  application  which  proposes 
cable  television  and,  in  the 
Administrator's  judgment,  does  not 
meet  the  three  regulatory  tests  in  the 
proposed  rule. 

Second,  REA  proposes  to  revise  the 
provisions  for  disbursement  of  grant 
funds  to  REA  borrowers  under  the 
revolving  loan  provisions.  The  final  rule 
pubhshed  on  March  14, 1994, 
§  1703.22(e),  requires  funds  to  be 
disbursed  on  a  reimbursement  basis. 
This  disbursement  provision  requires 
REA  Borrowers  to  fund  projects  using 
their  o\\-n  funds  and  request 
reimbursement  from  REA.  REA  believes 
this  provision  minimizes  grant 
processing  and  disbursement  time  to 
comply  with  departmental  regulations 
covering  administration  of  grant  funds, 
and  it  minimizes  the  possibihty  for 
unintended  uses  of  grant  funds.  REA 
believes  this  disbursement  provision 
should  be  the  primary  method  of 
disbursement:  thus  it  will  be  maintained 
as  the  general  method  for  grant  fund 
disbursement  under  the  grant  provisions 
for  revolving  loan  funds.  Based  on  the 
lack  of  comments  on  the  disbursement 
provisions  from  REA  Borrowers 
pertaining  to  the  March  14  final  rule. 
REA  believes  that  most  Borrowers  have 
the  financial  resources  to  initially  fund 
projects  under  the  reimbursement 
method. 

However,  in  some  cases,  borrowers 
with  limited  financial  resources,  or  for 
other  extraordinary  reasons,  may  be 
unable  to  fund  projects  using  their  own 
resources  under  the  reimbursement 
method.  Under  these  circumstances, 
borrowers  with  limited  resources  in 
needy  areas  could  be  precluded  from 
participating  in  the  grant  program  to 
establish  revolving  loan  funds. 
Therefore,  REA  proposes  to  revise 
§  1703.22(e),  to  allow  the  Administrator 
to  authorize  disbursement  under  a 
special  reimbursement  method.  Under 
this  method,  a  Borrower  may  provide 
REA  invoices  from  project  owners  and, 
if  authorized  as  an  approved  purpose  for 
grant  fund  disbursement,  REA  may 
disburse  grant  funds  to  the  Borrower  for 
immediate  release  to  the  project  owner. 
Under  this  method,  grant  funds  may  be  . 
requisitioned  at  any  time;  however,  the 
minimum  grant  requisition  will  be 
$50,000  or  the  total  amount  of  the 
revolving  fund,  whichever  is  less. 

Borrowers  desiring  to  use  this  method 
should  be  cautioned  however,  that 
invoices  from  contractors  or  other 
entities  performing  contract  ser\'ices  for 
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project  owners  genei  ally  request 
payment  within  30  days.  Although  REA 
will  diligently  strive  to  process  payment 
within  30  days  of  re<  uisition,  REA 
encourages  Borrowei  s  to  notify  project 
owners  of  possible  d  ;lays  in  processing 
disbursement  reques  [s.  Because  of  the 
additional  administrative  requirements 
this  special  disburseinent  method  may 
impose  upon  REA  ar  d  the  possible 
inconvenience  to  pre  ject  owners  and 
entities  performing  s  jrvices,  REA 
desires  to  use  this  spscial  disbursement 
method  only  under  €  xtraordinary 
circumstances. 
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List  of  Subjects  in  7  CFR  Part  1703 

Community  development.  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  out  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART1703— RURAL  DEVELOPMENT 

1 .  The  authority  citation  for  7  CFR 
part  1703  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.  and  SSOaaa 
et  seq. 

Subpart  B — Rural  Economic 
Development  Loan  and  Grant  Program 

2.  In  §  1703.12  of  this  subpart  B.  the 
following  definition  is  revised  to  read  as 
follows: 

§1703.12    Definitions. 

***** 

Rural  economic  development — job 
creation  oi  preservation  or  community 
facilities  improvement  projects  that 
clearly  demonstrate  significant  benefits 
to  rural  areas. 
***** 

3.  In  §  1703.17.  paragraph  (d)  is  added 
to  read  as  follows: 

§1703.17    Uses  of  zero-interest  loans  and 
grants. 

***** 

(d)  Zero-interest  loans  and  grants  may 
be  used  for  community  antenna 
television  systems  or  facilities.  The 
borrower  will  document  that  such 
facilities  provide  a  tangible  economic 
benefit  to  the  proposed  service  area  in 
accordance  with  §  1703.46  of  this 
subpart.  Notwithstanding  this,  the 
Administrator  reserves  the  right  to  deny 
any  proposal  for  community  antenna 
television  systems  or  facilities. 
Community  antenna  television  systems 
or  facilities  will  be  considered  for 
funding  in  accordance  with  §  1703.46 
and  this  section  only  when  all  of  the 
following  conditions  exist: 

(1)  The  proposed  community  antenna 
television  system  or  facility  is 
established  in  cooperation  with  a  local 
educational  and/or  medical  entity{ies) 
to  provide  educational  and/or  medical 
programming  which  addresses  specific 
needs  of  rural  residents; 

(2)  Services  to  be  provided  by  the 
proposed  community  antenna  television 
systems  or  facilities  are  not  available  in 
the  area  to  be  served,  or  services  are  not 
being  provided  by  the  existing 
television  programming  carrier  at  an 
affordable  cost  to  residents;  and 


(3)  Such  community  antenna  systems 
or  facilities  will  not  present  undue 
competition  for  existing  television 
programming  carriers  in  the  area. 

4.  In  §  1703.20.  paragraphs  (a)flO)  and 
(a)(ll)  are  redesignated  as  paragraphs 
(a)(ll)  and  (a)(12)  and  a  new  paragraph 
(a)(10)  is  added  to  read  as  follows: 

§  1703.20    Ineligible  uses  of  zero-interest 
loans  and  grants. 

(a)  *   *   • 

(10)  For  community  antenna 
television  systems  or  facilities  except  as 
provided  in  §  1703.17(d)  of  this  subpart; 

***** 

5.  In  §  1703.22,  paragraphs  (e) 
introductory  text,  (e)(1).  (e)(3)  and  (e)(4) 
are  revised  to  read  as  follows: 

§  1703.22    Revolving  loan  program. 

***** 

(e)  Disbursement  of  grant  funds. 
Borrowers  are  not  authorized  to 
commence  projects  to  be  funded  under 
this  section  until  those  projects  have 
been  submitted  for  authorization  in 
accordance  with  paragraph  (c)(1)  of  this 
section,  or  the  projects  have  been 
submitted  for  authorization  subsequent 
to  grant  approval  in  accordance  with 
paragraph  (e)(2)  of  this  section.  REA 
grant  funds  will  be  disbursed  on  a 
reimbursement  basis.  However,  upon 
written  justification  by  borrowers  and 
approval  by  the  Administrator, 
borrowers  unable  to  fund  projects  under 
reimbursement  provisions,  for  financial 
or  other  extraordinary  reasons,  may 
receive  grant  funds  under  the  special 
disbursement  method  by  submitting 
unpaid  invoices  finm  project  owners, 
and  grant  funds  will  be  disbursed  to 
borrowers  and  passed  directly  to  project 
owners.  In  either  case.  REA  grant  funds 
will  be  disbursed  in  accordance  with 
the  provisions  of  7  CFR  Part  3015, 
Uniform  Federal  Assistance 
Regulations,  the  applicable 
requirements  of  this  subpart,  the 
administrative  provisions  outlined  in 
paragraph  (g)  of  this  section,  and  the 
following  requirements: 

(1)  Only  projects  authorized  by  REA 
in  accordance  with  paragraphs  (c)(1) 
and  (e)(2)  of  this  section,  for  which 
adequate  documentation  is  submitted, 
including  receipts  for  expenditures 
under  the  reimbursement  method  or 
unpaid  invoices  under  the  special 
disbursement  method,  as  applicable, 
and  certification  of  approved  purposes, 
will  be  considered  for  disbursement; 
***** 

(3)  Under  the  reimbursement  method, 
grant  funds  requisitioned  for  individual 
projects  in  increments  of  less  than 
$100,000,  or  less  than  25  percent  of  the 
amount  approved  for  the  revolving  loan 
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fund,  whichever  is  less,  may  be 
disbursed  semi-annually.  Submission 
periods  for  requisitioning  grant  funds  on 
a  semi-annual  disbursement  basis  will 
be  14  days  commencing  from  the.6- 
month  anniversary  date  of  grant 
approval.  Grant  hinds  under  the  special 
disbursement  method  will  be 
requisitioned  in  accordance  with  the 
applicable  provision  in  paragraph  (e)(4) 
of  this  section; 

(4)  For  the  reimbursement  method, 
grant  funds  requisitioned  for  individual 
projects  in  increments  of  $100,000  or 
greater,  or  at  least  25  percent  of  the 
amount  approved  for  the  revolving  loan 
fund,  whichever  is  less,  may  be 
submitted  for  disbursement  at  any  time. 
Under  the  special  disbursement  method, 
grant  fiinds  of  less  than  $100,000  may 
be  requisitioned  for  disbursement  at  any 
time.  However,  the  minimum 
requisition  will  be  $50,000,  or  the  total 
grant  award,  whichever  is  less. 
«        *        •        *        « 

6.  In  §  1703.46.  the  period  at  the  end 
of  paragraph  {h)(10)(iii)  is  removed  and 
a  semicolon  is  added  in  its  place  and 
paragraphs  (g){7)  and  (h)(ll)  are  added 
to  read  as  follows: 

§  1703.46    Documenting  the  evaluation  and 
selection  of  applications  for  zero-interest 
loans  and  grants. 


(g)  Other  selection  factors.  •   *   • 

•        *        •        *        • 

(7)  Special  Economic  Status.  The 
Administrator  has  the  discretion  to 
designate  special  economic  status  (up  to 
25  points)  to  applications  submitted  by 
borrowers  that  have  documented  one  or 
more  of  the  following  four  conditions  in 
one  or  more  county(ies)  to  be  served  by 
the  proposed  project; 

(i)  A  designation  of  disaster  area  by 
the  President  of  the  United  States  which 
has  been  so  designated  within  three 
years  prior  to  applying  to  REA; 

(ii)  The  loss,  removal,  or  closing  of  a 
niajor  source  or  sources  of  employment 
in  the  last  3  years  which  causes  an 
increase  of  2  percentage  points  or  more 
in  the  area's  most  recent  unemployment 
rate  compared  with  the  period 
immediately  before  the  dislocation; 

(iii)  Chronic  or  long-term  economic 
deterioration,  documented  by  one  or 
both  of  the  following  conditions: 

(A)  An  unemployment  level  equal  to 
or  over  1.5  times  the  National  average 
unemployment  percentage  from  4  out  of 
the  last  5  years,  starting  with  the  most 
current  statistics  available.  The 
applicant,  when  calculating  recent 
years'  unemployment  percentages, 
should  compare  county  statistics  with 
the  National  Average  unemployment  for 
the  corresponding  year.  Statistics  on 


unemployment  will  be  based  on  figures 
provided  by  the  Bureau  of  Labor 
Statistics; 

(B)  A  15%  loss  of  population  due  to 
out-migration  over  the  most  recent  10- 
year  decennial  census,  based  on  the  U.S. 
Bureau  of  the  Census  decennial  data; 

(iv)  A  designation  as  a  Rural 
Empowerment  Zone  or  Rural  Enterprise 
Community  by  the  Empowerment  Zone 
Program  authorized  by  Section  13301  of 
the  Omnibus  Reconciliation  Act  of 
1993,  Pubhc  Law  103-66  (107  Stat. 
312),  26  U.S.C.  1391-1393. 

(h)  *   *   • 

(1 1 )  Special  economic  status — 25 
points. 
***** 

Dated:  July  20.  1994t 
Bob  J.  Nash. 

i'lidcr Secretary.  Swall  Community  and  Rural 
Development. 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  340 
[INS  No.  1634-93] 
RIN1115-AD45 

Revocation  of  Naturalization 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTIOW:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  of  the 
Immigration  and  Naturalization  Ser\ice 
(Service)  relating  to  revocation  of 
naturalization  under  section  340  of  the 
Immigration  and  Nationality  Act  (Act). 
Specifically,  this  rule  proposes  an 
administrative  process  whereby  a 
district  director  may  reopen  and 
reconsider  applications  for 
naturalization  pursuant  to  section  340(i) 
of  the  Act.  The  purpose  of  this  rule  is 
to  facilitate  the  transfer  of  naturalization 
authority  contemplated  by  Congress 
while  retaining  the  protection  for  the 
individual  provided  under  judicial 
naturalization. 

DAT^S:  Written  comments  must  be 
submitted  on  or  before  September  26. 
1994. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate,  to  the  Record 
Systems  Division.  Director.  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  NaturaHzation  Ser\ice. 
425  I  Street  NVV..  Room  5307. 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1634—93  on  your  correspondence. 


FOR  FURTHER  INFORMATJOf<  CONTACT:  Ron 
Chirlin.  Senior  Immigration  Examiner. 
Naturalization  and  Special  Projects 
Branch.  Adjudications  Division. 
Immigration  and  Naturalization  Service. 
425  I  Street  NW.,  Room  3214. 
Washington.  DC  20536.  Telephone: 
(202)  514^5014. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  this  proposed  rule  is 
to  provide  a  procedure  for  the  Service 
to  reopen  administrative  naturalization 
proceedings  pursuant  to  section  .340(i) 
of  the  Act.  as  amended  by  the 
Immigration  Act  of  1990.'  (IMMALT), 
Public  Law  101-649,  dated  November 
29,  1990.  Congress  amended  section  340 
of  the  Act.  Revocation  of  Naturalization, 
to  bring  the  reopening  process  of  section 
340(i)  of  the  Act  into  conformity  with 
the  change  to  Administrative 
Naturalization.  That  section  now 
provides  the  Attorney  General  with  the 
power  to  correct,  reopen,  alter,  modify, 
or  vacate  an  application  granted  under 
Administrative  Naturalization.  Such 
power  had  heretofore  rested  w  ithin  the 
discretion  of  tlie  courts,  which  had  held 
exclusive  jurisdiction  over 
naturalization  prior  to  the  enactment  of 
IMMACT. 

Section  340  of  the  Act  sets  forth  tlie 
requirements  and  procedure  for 
revoking  an  order  of  naturalization.  In 
this  statute.  Congress  has  given  the 
Attorney  General  two  distinct  avenues 
by  which  to  set  aside  an  order  of 
naturalization.  Section  340(a)  provide* 
that  the  United  States  Attorney  may 
institute  revocation  proceedings  in 
Federal  court  based  on  the  ground  that 
naturalization  was  procured  by 
concealing  or  misrepresenting  a  material 
fact  or  by  illegality.  The  United  States 
Attorney  may  institute  such  proceedings 
at  any  time  based  on  an  affidavit  of  good 
cause  prepared  by  the  Service.  The 
purpose  of  revocation  proceedings 
under  section  340(a)  of  the  Act  is  to  .set 
aside  an  order  of  naturalization  and  to 
cancel  a  certificate  of  naturalization. 
The  burden  rests  with  the  Government 
to  establish  that  naturalization  should 
be  revoked. 

Alternatively,  section  340(i)  allows  for 
reopening  of  orders  of  naturalization. 
Prior  to  amendment  by  IMMACT. 
section  340(i)  permitted  a  court  to 
reopen  naturalization  proceedings 
before  expiration  of  the  term  of  court. 
The  CfOvemment  would  move,  pursuant 
to  Federal  Rule  of  Civil  Procedure  60(b). 
to  seek  the  coiut's  reopening  and 
reconsideration  of  a  naturalization 
petition,  usually  on  the  grounds  of 
fraud,  mistake,  or  in  light  of  new. 
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previously  undiscovi  trable  evidence.  If 
the  court  granted  the  Service's  motion, 
it  would  reopen  natu  ralization 
proceedings  and  ren(  !er  a  new  decision 
on  the  petition  for  m  turalization.  The 
burden  remained  upi  m  the  petitioner  to 
establish  eligibility  f  ir  naturalization. 
Section  340(i)  was  viewed  as  a  means  to 
ensure  that  courts  w(  luld  not  be 
restricted  in  their  po  ver  to  consider 
motions  made  pursui  mt  to  applicable 
rules  of  civil  procedi  re. 

With  the  change  tc  Administrative 
Naturalization  broug  it  about  by 
IMMACT,  however,  i  :ourts  no  longer 
hold  jurisdiction  ove  r  naturalization 
applications.  It  is  no'  \i  the  responsibility 
of  the  Service  to  rece  ve  appbcations  for 
naturalization  and  cc  nduct 
examinations  to  dete  mine  statutory 
eligibility  for  citizen;  hip.  Additionally, 
the  Service  renders  f  irmal 
determinations  on  gr  mts  and  denials  of 
applications  for  natu  alization,  and 
provides  for  adminis  rative  review  of 
applications  subject  I  o  denial  for  cause 
before  a  final  determ;  nation  is  made.  It 
follows  therefore  thaj  Congress  has 
amended  section  34ol[i)  of  the  Act  to 
provide  the  Attorney  General  with  the 
reopening  power  pre  aously  held  by  the 
courts. 

The  IMKL^CT's  am  endment  to  section 
340(i)  of  the  Act  sim]  ily  replaces  the 
court's  jurisdiction  w  ith  that  of  the 
Attorney  General,  lea  ving  the  authority 
described  in  that  stat  Jte  unchanged. 
Taking  this  into  acco  int,  the  Service  has 
Ettempted  to  develop  a  regulatory 
framework  that  resen  bles  the  way  in 
which  courts  conduc  ed  proceedings 
under  the  pre-amend  id  section  340(i)  of 
the  Act.  To  this  end,  he  Service  has 
relied  upon  Fed.  R.  C  v.  P.  60(b)  and 
related  jurisprudence .  In  so  doing,  the 
Service  believes  that  lie  proposed 
framework  will  facili  ate  the  transfer  of 
naturalization  author  ty  contemplated 
by  Congress,  while  n  taining  the 
protection  for  the  incividual  provided 
under  judicial  natura  ization. 

The  Proposed  Rule 

The  Service  propo;  ss  to  add  to  Title 
8  of  the  Code  of  Fede  -al  Regulations  a 
new  §  340.1,  which  s  its  forth  the 
process  for  reopening  naturalization 
applications  pursuan   to  section  340(i) 
of  the  Act.  Under  this  proposed  rule,  the 
Service's  power  to  rei  ipen  would  be 
limited  to  situations  i  vhere  the  Service 
obtains  evidence,  un;  vailable  during  the 
original  naturalizatio  i  proceeding,  that 
it  granted  naturalizati  on  by  mistake,  that 
the  applicant  procixre  d  naturalization  by 
fraud  or  misrepresent  ation,  or  that  the 
appUcant  was  not  in  act  ehgible  for 
naturalization.  In  deti  irmining  when 
rropening  of  naturali;  ation  is 


appropriate,  the  Service  found 
instructive  the  grounds  described  in 
Fed.  R.  Civ.  P.  60(b),  as  that  provision 
codified  the  common-law  concept  that 
courts  have  the  authority  to  relieve  a 
p.uly  of  a  final  judgment  for  the  reasons 
described  above.  Moreover,  there  exists 
a  developed  body  of  administrative  and 
judicial  case  law  for  reopening  on  these 
grounds. 

In  8  CFR  340.1(b),  the  Service 
proposes  that  notices  of  intent  to  reopen 
naturalization  proceedings  under 
section  340(i)  of  the  Act  be  served  on 
the  affected  party  no  later  than  1  year 
from  the  time  naturalization  vested.  The 
Service  found  that  setting  a  1-year  time 
period  for  such  action  would  assist  in 
keeping  reopenings  limited  to  actions 
truly  corrective  in  nature,  as  the  Service 
does  not  intend  the  reopening  process  to 
be  used  in  cases  requiring  extensive 
investigation  of  possible  grounds  for 
revocation. 

Section  340.1(b)  also  proposes  notice 
and  response  requirements  for 
administrative  reopening  of 
natiualization  applications.  The  Service 
proposes  that  the  district  director  who 
originally  granted  the  naturalization 
proceedings  pursuant  to  this  regulation. 
The  proposed  regulation  also  provides 
that  the  applicant  be  personally  served 
with  notice  of  intent  to  reopen 
naturalization  proceedings  and  to  deny 
naturalization.  The  Service  must 
include  with  the  notice  all  evidence 
upon  which  the  intended  reopening  is 
based.  The  proposed  regulation  further 
provides  that  the  applicant  must  be 
given  sixty  (60)  days  during  which  to 
respond  to  the  notice,  as  well  as  die 
opportunity  to  submit  any  evidence  in 
support  of  the  naturalization 
application.  The  applicant  may  also 
request  an  informal,  nonadversarial 
hearing  to  present  evidence  in  response 
to  the  notice  of  intent  to  reopen 
naturalization  proceedings,  and  to 
challenge  the  grounds  for  reopening 
alleged  by  the  district  director.  The 
proposed  regulations  provide  that  the 
applicant,  in  lieu  of  responding  to  the 
notice  of  intent  to  reopen  naturalization 
proceedings,  may  also  elect  to  withdraw 
the  naturalization  application  which  the 
district  director  intends  to  reopen.  The 
applicant  may  do  so  either  in  writing,  or 
by  faihng  to  respond  in  any  way  to  the 
notice. 

Section  340.1(c)  describes  the 
evidence  that  the  district  director  must 
consider  when  rendering  a  decision  on 
whether  to  reopen  proceedings  and 
deny  the  naturalization  application. 
Because  a  reopened  naturalization 
application  is  treated  as  a  continuation 
of  the  original  naturalization 
proceedings,  the  burden  rests  with  the 


applicant  to  establish  eUgibility  for 
naturalization.  The  district  director's 
decision  to  reopen  the  naturalization 
application  must  reflect  that  he  or  she 
has  considered  all  evidence  of  record 
relating  to  the  naturalization 
application.  Because  the  Service 
recognizes  the  need  to  provide  the 
applicant  with  a  prompt  adjudication  on 
whether  the  application  will  be 
reopened  and  denied,  the  regulation  at 
§  340.1(d)  proposes  that  such  decision 
mu3t  be  rendered  no  later  than  180  days 
after  service  of  the  notice  of  intent  to 
reopen  naturaUzation  proceedings  and 
to  deny  naturalization. 

Section  340.1(e)  proposes  that  the 
applicant  may  seek  administrative 
appeal  of  a  district  director's  adverse 
decision.  If  the  district  determines, 
however,  after  examining  the  evidence 
of  record,  that  reopening  is 
inappropriate,  the  Service  must  forego 
further  investigative  action  under 
section  340(i)  of  the  Act,  but  may 
pursue  plenary  revocation  action  under 
section  340(a)  of  the  Act.  All 
administratively  final  decisions  under 
this  proposed  rule  are  subject  to  judicial 
review  in  Federal  court. 

The  Service  wishes  to  point  out  that 
until  a  decision  to  reopen  naturalization 
proceedings  and  to  deny  naturalization 
becomes  final,  through  failure  to  appeal 
or  through  exhaustion  of  all 
administrative  and/or  judicial  appeals, 
the  applicant  remains  a  citizen  of  the 
United  States.  Once  a  decision  adverse 
to  the  applicant  becomes  final,  however, 
the  naturalization  is  rendered  void  ab 
initio  and  the  apphcant  must  surrender 
his  or  her  certificate  of  naturahzation  for 
cancellation. 

This  rule  proposes  to  redesignate 
§  340.1 1  as  §  340.2  and  to  change  the 
heading  to  distinguish  the  actions 
described  therein  from  those  described 
in  §  340.1.  The  Service  also  proposes 
changes  in  the  language  and  format  of 
redesignated  §  340.2  to  clarify  the 
recommendation  procedures  and 
requirement  sel  forth  in  that  section. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration  " 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(h)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors.  This 
rule  proposes  a  procedure  for  the 
Service  to  reopen  naturalization 
applications  filed  by  individuals.  Tne 
affected  parties  are  not  small  entities, 
and  the  impact  of  the  regulation  is  not 
an  economic  one. 
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Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f). 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
respoqsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  suifficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  . 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  has  certified 
that  she  has  assessed  this  rule  in  light 
"of  the  criteria  in  Executive  Order  12606 
and  has  determined  that  this  rule  will 
not  have  an  impact  on  family  formation, 
maintenance,  or  general  well-being. 

List  of  Subjects  in  8  CFR  Part  340 

Citizenship  and  naturalization.  Law 
enforcement. 

Accordingly,  part  340  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  340— REVOCATION  OF 
NATURALIZATION 

1.  The  authority  citation  for  part  340 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1443. 

2.  A  new  §  340.1  is  added  to  read  as 
follows: 

§  340-1    Reopenfng  of  naturalization 
application  by  cKistrict  director  pursuant  to 
section  340(1)  of  the  Act. 

(a)  Reopening,  general.  On  its  own 
motion,  the  Service  may  reopen  a 
naturalization  proceeding  and  deny 
naturalization  in  accordance  with  this 
section,  if  the  Service  obtains  credible 
and  probative  evidence  which: 

(1)  Was  not  available  during  the 
original  naturalization  proceeding; 

(2)  Would  have  had  a  material  effect 
on  the  outcome  of  the  original 
naturalization  proceeding;  and 

(3)  Which  tends  to  prove  that: 

(i)  The  Service  granted  the  application 
by  mistake: 


(ii)  The  apphcant  procured 
naturalization  by  fraud  or 
misrepresentation;  or, 

(iii)  The  applicant  was  not  in  fact 
eligible  for  naturalization. 

(b)  Procedure  for  reopening  of. 
naturalization  proceedings. 

(1)  Jurisdiction.  The  district  director 
under  whose  jiirisdirtinn  the  original 
naturalization  proceeding  took  place  has 
jurisdiction  to  reopen  proceedings 
under  this  section,  except  that  notice  of 
intent  to  reopen  naturalization 
proceedings  and  to  deny  naturalization 
must  be  served  no  later  than  1  year  after 
the  effective  date  of  the  order  admitting 
a  person  to  citizenship,  as  determined 
under  §  337.9  of  this  chapter. 

(2)  Notice  of  intent  to  reopen 
naturalization  proceedings  and  to  deny 
naturalization.  If  the  district  director 
determines  that  reopeniug  c 
naturalization  proceeding  is  warranted 
under  paragraph  (a)  of  this  section,  the 
district  director  shall  prepare  a  written 
notice  of  intent  to  reopen  naturalization 
proceedings  and  to  deny  naturalization. 
The  notice  shall  describe  in  clear  and 
detailed  language  the  grounds  on  which 
the  district  director  intends  to  reopen 
the  proceeding.  The  notice  shall  include 
all  evidence  which  the  district  director 
believes  warrants  reopening  of  the 
proceeding.  The  notice  shall  advise  the 
apphcant  of  his  or  her  right  to  submit 

a  response  to  the  notice  and  to  request 
a  hearing,  as  provided  in  paragraph 
(b)(3)  of  this  section.  The  Service  shall 
serve  the  notice  of  intent  to  reopen 
naturalization  proceedings  and  to  deny 
naturalization  upon  the  applicant  by 
personal  service,  as  described  in 
§  103.5a(a)(2)  of  this  chapter. 

(3)  Applicant's  opportunity  to 
respond  and  to  request  hearing. 

(i)  Within  sixty  (60)  days  of  service  of 
the  notice  of  intent  to  reopen 
naturalization  proceedings  and  to  deny 
naturalization,  the  apphcant  may 
submit  a  response  to  die  Service.  The 
response  may  include  any  statements 
and/or  additional  evidence  the 
apphcant  wishes  to  present  in  response 
to  the  proposed  grounds  for  reopening. 

(ii)  The  applicant  may  request  a 
hearing  on  the  notice  of  intent  to  reopen 
naturalization  proceedings  and  to  deny 
naturalization  before  an  immigration 
officer  authorized  to  review 
naturalization  applications  under 
sections  310  and  335  of  the  Act.  The 
applicant  must  submit  a  written  request 
for  a  hearing  together  with  any 
statements  and/or  additional  evidence 
described  in  paragraph  (b)(3)(i)  of  this 
section  within  sixty  (60)  days  of  service 
of  the  notice.  The  Service  shall  schedule 
a  requested  hearing  as  soon  as 
practicable. 


(4)  Withdrawal  of  application  or 
failure  to  respond. 

(i)  Upon  receipt  of  the  notice  of  intent 
to  reopen  naturahzation  proceedings 
and  to  deny  naturahzation,  the 
applicant  may  submit  a  written 
statement  admitting  the  facts  which  the 
district  director  alleges  as  grounds  for 
reopening,  and  withdrawing  the 
apphcation  for  naturalization.  The 
apphcant  shall  sign  the  statement  under 
oath  or  affirmation  or  shall  certify  the 
truth  of  the  statement  under  penalty  of 
perjury. 

(ii)  If  the  apphcant  fails  to  submit  a 
response  to  the  notice  of  intent  to 
reopen  naturalization  proceedings  and 
to  deny  naturalization  within  the  period 
specified  in  paragraph  (b)(3)  of  tlds 
section,  the  apphcant  shall  be 
considered  to  have  admitted  the 
grounds  for  reopening  and  to  ha\  e 
withdrawn  the  application  for 
naturalization. 

(5)  Right  to  counsel.  The  appli  :ant 
may  be  represented  at  any  time  during 
reopening  proceedings  by  an  attorney  or 
other  representative  quahfied  under  part 
292  of  this  chapter. 

(6)  Burden  of  proof  Upon  snrvice  of 
a  notice  of  intent  to  reopen 
naturalization  proceedings  and  to  deny 
naturahzation,  the  applicant  bears  the 
burden  of  persuading  the  district 
director  that,  notwithstanding  the 
evidence  described  in  the  notice,  the 
applicant  was  eligible  for  naturahzation 
at  the  time  of  the  order  purporting  to 
admit  the  applicant  to  citizenship. 

(c)  Record  of  reopened  proceedings. 
The  record  shall  include,  but  is  not 
limited  to: 

(1)  The  applicant's  application  for 
naturalization; 

(2)  The  Service's  notice  of  inte.nt  to 
reopen  naturalization  proceedings  and 
to  deny  naturalization  with  proof  of 
service  to  the  applicant; 

(3)  All  evidence  forming  the  basis  for 
reopening  the  naturalization 
application; 

(4)  The  applicant's  statements  and/or 
evidence  in  response  to  the  Service's 
notice  and  in  support  of  the  application; 
and 

(5)  The  record  of  the  hearing,  if  a 
hearing  was  held. 

(d)  Decision.  The  district  director 
shall  render  a  written  decision  on  the 
reopened  naturalization  application 
within  180  days  of  service  of  the  notice 
of  intent  to  reopen  naturalization 
proceedings  and  to  deny  naturalization. 
The  decision  shall  consist  of  findings  of 
fact,  conclusions  of  law,  and  a  final 
determination  on  the  naturalization 
application.  Notice  of  decision  shall  be 
served  on  the  applicant  and  his  or  her 
attorney  or  representative. 
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(e)  Appeals.  (1)  Thu  applicant  may 
appeal  an  adverse  de  Jsion  under 
paragraph  (d)  of  this  lection  to  the 
Office  of  Examinatioi  is,  Administrative 
Appeals  Unit.  Any  a;  peal  shall  be  filed 
with  the  district  dire<  tor  within  thirty 
(30)  days  after  servic«  of  the  notice  of 
decision.  Appeals  rec  eived  after  the  30- 
day  period  has  tolled  may  be  subject  to 
dismissal  for  failure  ta  timely  file. 

(2)  If,  after  reviewii  ig  the  record,  the 
district  director  deter  nines  that  the 
applicant  has  adequa  ely  rebutted  the 
grounds  for  reopenin  ;  but,  after  such 
determination,  obtair  s  additional 
evidence  of  the  grour  ds  set  forth  in 
paragraph  (a)  of  this  ;  ection,  the  Service 
may  not  seek  further  iction  regarding 
reopening  of  the  appBcation,  but  instead 
may  pursue  revocatio  n  proceedings 
under  section  34U(a)  i  >f  the  Act. 

(f)  Judicial  review,  f  a  decision  of  the 
Office  of  E.xaminatior  s.  Administrative 
Appeals  Unit,  is  adve  rse  to  the 
applicant,  the  applies  nt  may  seek 
judicial  review  in  ace  ordance  with 
section  310  of  the  Ac' . 


jatit 


or  ier  i 


(g)  Effect  affinal 
upon  applicant  s 
to  reopen  a 
and  to  deny 
effective  as  of  the  d 
order  purporting  to  a 
to  citizenship.  The 
admit  the  applicant  t 
then  have  no  legal  e 

(2)  A  district  directfc 
reopen  naturalization 
to  deny  naturalizatioi 
unless  the  applicant 
administrative  or 
the  period  specified 
regulation. 

(3)  When  a  decisior 
naturalization 
naturalization  becom 
director  shall  order 
surrender  his  or  her 
naturalization.  The 
shall  then  cancel  the 
naturalization. 


I  reo  j! 


d€ny  i 


(4)  Notwithstandin 
notice  of  intent  to 
proceedings  and  to 
the  applicant  shall  be 
a  citizen  of  the  Unitet 
decision  to  reopen 
deny  naturalization 

(h)  Applicant's  reqi^est 
or  modification  of  a\ 
having  been  granted 
administered  the  oath 
renunciation,  an  appl 
that  the  Service  reope  i 
naturalization  applicailion 
purpose  of  amending 
accordance  with  §  33-: 


di  cision  of  denial 
Stat  js.  (1)  A  decision 
natiu-alizi  tion  proceeding 
naturali^tion  shall  be 
of  the  original 
<  mit  the  applicant 
purporting  to 
citizenship  shall 
ff^ct. 

r's  decision  to 
proceedings  and 
will  be  final, 
ieks 
judi  cial  review  within 
b  y  law  or 

to  reopen 
proceedings  and  to  deny 
final,  the  district 
applicant  to 
cfertificate  of 
di  strict  director 
I  ertificate  of 


rs ; 


the 


the  service  of  a 
en  naturalization 
naturalization, 
considered  to  be 
States  until  a 
prAceedings  and 
bitcomes  final. 


for  reopening 
'ication.  After 
r^aturahzation  and 
of  allegiance  and 
cant  may  move 
his  or  her 
for  the 
he  application  in 
.5  of  this  chapter. 


§  34a  1 1    [^Redesignated  as  §  340.2  and 
revised] 

3.  Section  340.11  is  redesignated  as* 
§  340.2  and  is  revised  to  read  as  follows: 

§  340.2    Revocatton  proceedings  pursuant 
to  section  340(a)  of  the  Act 

(a)  Recommendation  for  institution  of 
revocation  proceedings.  Whenever  it 
appears  that  any  grant  of  naturalization 
may  have  been  illegally  procured  or 
procured  by  concealment  of  a  material 
fact  or  by  willful  misrepresentation,  the 
facts  shall  be  reported  to  the  district 
director  having  jurisdiction  over  the 
naturalized  person's  last  known  place  of 
residence  in  the  United  States.  If  the 
district  director  is  satisfied  that  a  prima 
facie  case  exists  for  revocation  pursuant 
to  section  340(a)  of  the  Act,  he  or  she 
shall  report  the  facts  in  writing  to  the 
Assistant  Commissioner,  Adjudications, 
with  a  recommendation  regarding  the 
institution  of  revocation  proceedings. 

(b)  Recommendation  for  criminal 
prosecution.  If  it  appears  to  the  district 
director  that  a  case  described  in 
paragraph  (a)  of  this  section  or  one  in 
which  a  final  decision  has  been  reached 
under  §  340.1(g)  is  amenable  to  criminal 
penahies  under  18.U.S.C.  1425  for 
unlawful  procurement  of  citizenship  or 
naturalization,  the  district  director  may 
present  such  facts  to  the  appropriate 
United  States  Attorney  for  possible 
criminal  prosecution. 

(c)  Reports.  It  shall  be  the 
responsibility  of  the  district  director  to 
advise  the  Service  office  that  originated 
the  information  upon  which  the 
revocation  inquiry  is  based  about  the 
progress  of  the  investigation,  and  report 
ihe  findings  of  the  inquiry'  as  soon  as 
practicable. 

Dated:  May  19,  1994. 

Doris  Mei.ssner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

|FR  Doc.  94-18370  Filed  7-27-94;  8:45  amj 

EILUMG  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatio.n  Administration 

14CFRP3rl39 

[Docket  No.  94-ANE-17] 

Airworthiness  Directives;  AlliedSignal 
Aerospace  GTCP35  Series  Auxiliary 
Power  Units 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  nilemaking 
(.•^JPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
AlliedSignal  Aerospace  (formerly 
Garrett  Auxiliary  Power  Division  and 
Garrett  Turbine  Engine  Co.)  GTCP85 
series  auxiliary  power  units  (APU).  This 
proposal  would  require  modifying  the 
APU  to  install  an  exhaust  centerbody. 
This  proposal  is  prompted  by  reports  of 
two  uncontained  APU  failures  where 
turbine  wheel  fragments  exited  the  APU 
exhaust  axially  and  damaged  the 
aircraft.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  an 
a.xially  uncontained  APU  failure  and 
damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
September  26,  1994. 
ADDRESSES:  Submit  corriments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-17, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Aerospace  Services,  P.O. 
Box  52170,  Phoenix,  AZ  85072-2170, 
Attn.  Dept.  65-71,  Mailstop  1802-AA. 
This  information  may  be  examined  at 
the  F.AA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  COffTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3229  E.  Spring  St.,  Long  Beach,  CA 
90806-2425;  telephone  (310)  988-5245, 
fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to. 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
WTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  vdth  the  substance  of  this 

proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-17."  The  . 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-ANE-17,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

Federal  Aviation  Administration 
(FAA)  has  received  reports  of  two 
incidents  where  AlliedSignal  Aerospace 
(formerly  Garrett  Auxiliary  Power 
Division  and  Garrett  Turbine  Engine 
Co.)  GTCP85  series  auxiliary  power 
units  (APU)  experienced  uncontained 
failures.  In  both  incidents,  the  APU 
turbine  wheel  fragments  e.xited  the  APU 
exhaust  axially  and  damaged  the  aircraft 
while  on  the  ground.  The  FA.^  has 
determined  that  this  failure  mode  is  a 
potential  safety  hazard  both  on  the 
ground  and  in  flight,  as  the  APU  can 
release  turbine  wheel  fragments  that  can 
penetrate  the  aircraft  APU  exhaust  duct 
and  cause  damage  to  other  aircraft 
systems.  In  addition,  the  hot  turbine 
wheel  fragments  can  pose  a  fire  hazard. 
This  condition,  if  not  corrected,  could 
resuh  in  an  axially  uncontained  APU 
failure  and  damage  to  the  aircraft. 

FAA  has  reviewed  and  approved  the 
technical  contents  of  AUiedSignal 
Aerospace  Service  Bulletin  (SB)  No. 
GTCP85-49-A6831.  dated  March  17, 
1994,  applicable  to  APU's  installed  on 
McDonnell  Douglas  DC-9/MD-80  series 
aircraft,  and  SB  No.  GTCP85-49-6919. 
dated  May  17.  1994.  applicable  to  .\PU's 
installed  on  several  other  aircraft  makes 
and  models.  These  SB's  describe 
procedures  for  modifying  the  APU  to 
install  an  exhaust  centerbody. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modifying  the  APU  to  install  an 
exhaust  centerbody  to  contain  turbine 


wheel  fragments  from  exiting  the  APU 
axially.  Due  to  the  increased  risk 
associated  with  airborne  failures,  flight 
of)erable  APU's  would  be  required  to  bo 
modified  within  24  months  after  the 
effective  date  of  the  AD.  and  within  36 
months  after  the  effective  date  of  this 
AD  for  APU's  that  are  ground  operable 
only.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

There  are  approximately  3.000  APU's 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1.500 
APU's  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  5  work  hours  per  APU  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  cost 
approximately  $7,055  per  APU  if  the 
exhaust  duct  is  not  reworkable,  $3,254 
per  APU  if  the  exhaust  duct  is 
reworkable,  and  the  FAA  estimates  that 
1,050  domestic  APU's  are  reworkable. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,003,950. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federafism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  Huider  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety.  The  Proposed 
Ajnendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  C>FR  part  39)  as  follows: 

PART  3^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  lOG(g);  iind  14  CFR 
11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlliedSignal  Aerospace:  Hoc  kel  No.  94- 

ANE-17. 

Applicability:  AlliedSignal  Aerospace 
(formerly  Garrett  Auxiliary'  Power  Division 
and  Garrett  Turbine  Engine  Co.)  GTCP85 
series  auxiliary  power  units  (APU's)  installed 
on  but  not  limited  to  British  Aerospat*  BAC 
1-11  series  aircraft;  Boeing  707  series 
aircraft.  727  series  aircraft.  737  series  aircraft: 
Lockheed  L382  series  aircraft;  McDonnell 
Douglas  DC-8-70  series  aircraft,  and  DC-9/ 
MD-80  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  APU  failure 
and  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  For  flight-operable  APU's,  within  24 
months  after  the  effective  date  of  this 
airworthiness  directive  (AD),  install  an 
exhaust  centerbody  in  accordance  with 
AlliedSignal  Aerospace  Service  Bulletin  (SB) 
No.  GTCP85-49-A6831.  dated  March  17. 
1M4.  or  SB  No.  GTCP85-49-6919,  dated 
May  17.  1994,  as  applicable. 

(b)  For  APU's  that  are  ground-operable 
only,  within  36  months  after  the  effective 
date  of  this  AD.  install  an  exhaust  centerbody 
in  accordance  with  AlliedSignal  Aerospar* 
SB  No.  GTCP85-^9-6919,  dated  May  17, 
1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  tw 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  OfTice.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  ahemative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Offic*. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
ran  be  accomplished. 
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Issued  in  Burlington 
July  21, 1994. 

Jay  J.  Pardee, 

Manager.  Engine  and 
Aircraft  Certification 
IFR  Doc.  94-18362  Fi 
BtLUNG  COOe  4910-13-P 


Massachusetts,  on 


Pi  opeller  Diiectomte. 
'ice. 
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14CFRPart71 

[Airspace  Docket  No. 


<  «-ASO-131 


Proposed  Establish iient  of  Class  E 
Airspace;  Concord,  4C 

AGENCY:  Federal  Avi;  ition 

Administration  (FA/  },  DOT. 

ACTION:  Notice  of  pro  posed  rulemaking. 


proposes  to 


SUMMARY:  This  noticd 
establish  Class  E  airs  lace,  at  Concord, 
North  Carolina.  Two  Very  High 
Frequency  Omnidire  :tional  Range/ 
Distance  Measuring  1  Equipment  (VOR/ 
DME)  Standard  Instr^unent  Approach 
Procedures  (SlAP)  have  been  developed 
for  the  Concord  Regi(  tnal  Airport. 
Controlled  airspace  e  xtending  from  700 
feet  above  the  surfac*  is  needed  for 
instrument  flight  ruh  s  (IFR)  operations 
at  the  airport. 

DATES:  Comments  mi  ist  be  received  on 
or  before  August  12,  1994. 
ADDRESSES:  Send  con  iments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
94-ASO-13,  Manager.  System 
Management  BranchJ  ASO-530,  P.O. 
Box  20636,  Atlanta,  C«orgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel  for  Southern  Region.  Room  530, 
1701  Columbia  Avenae,  College  Park, 
Georgia  30337;  telepl  one  (404)  305- 
5200. 

FOR  FURTHER  INFORMA  nON  CONTACT: 
Robert  L  Shipp.  Jr.,  /  irspace  Section, 
System  Management  3ranch,  Air  Traffic 
Division,  Federal  Avi  ition 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  3032  0;  telephone  (404) 
305-5591. 

SUPPt^MENTARY  INFOf  MATION: 

Comments  Invited 

Interested  parties  a  e  invited  to 
participate  in  this  pre  posed  rulemaking 
by  submitting  such  vi^ritten  data,  views 
or  arguments  as  they  nay  desire. 
Comments  that  provii  le  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particu  arly  helpful  in 
developing  reasoned  -egulatory 
decisions  on  the  prop  osal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  e  lergy-related 
aspects  of  the  proposi  J. 


Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  530, 1701  Columbia 
Avenue.  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
estabhsh  Class  E  airspace  at  Concord, 
North  Carolina.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  IFR  operators 
executing  the  VOR/DME  approaches  at 
Concord  Regional  Airport.  The 
coordinates  for  this  airs{)ace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993.  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Gass  E  airspace  designation  listed  in 
this  dociunent  would  be  pubhshed 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It., 
therefore,  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pail  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.Q  app.  1348(a),  1354(a), 
15ia.  EO.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A.  in  effect 
as  of  September  16. 1993,  Airspace 
Designations  and  Reporting  Points, 
dated  June  17, 1993,  and  effective 
September  16. 1993,  is  amended  as 
follows: 

Para.  6005  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 

*  *         •         •         •   ' 

ASO  NC  E5  Concord,  NC  (New) 

Concord  Regional  Airport.  NC 

(lal.  35°23'07"  N.  long.  80°42'35"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  6.5-niJle  radius 

of  the  Concord  Regional  Airport. 

•  *         •         •         •     ' 

Issued  in  College  Park.  Georgia,  on  July  15, 
1994. 

Walter  E.  Denley, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

IFR  Doc  94-18387  Filed  7-27-94;  8:45  am)      - 
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14CFRPa.<139 
[Docket  No.  B9-ANE-26] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D  Series  Turiaofan  Engines 

agency:  Federal  Aviation 
Administration.  DOT.        • 
action:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT8D  series  turbofan  engines^ 
That  action  would  have  required 
removal  of  certain  second  stage  turbine 
vanes  repaired  by  Turbine  Components 
Corporation  (TCC).  Federal  Aviation 
Administration  (FAA)  Repair  Station 
No.  119-20,  of  Branford,  Connecticut. 
Since  the  issuance  of  the  NPRM.  the 
FAA  has  determined  through  test, 
analysis,  and  review  of  data  from 
operator  experience  over  tlie  past  four 
years  that  the  unsafe  condition 
described  in  the  NPRM  is  not  likely  to 
exist  or  develop  in  other  engines  of  the 
same  type  design.  Accordingly,  the 
proposed  rule  is  withdrawn. 
FOR  FURTHER  SNFORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617)  238-7137. 
fax  (617)  238-7199. 
SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW) 
JT8D-1, -lA. -IB. -7, -7A, -78, -9, 
-9A.  -11.  -15,  -15A.  -17.  -17A.  -17R. 
and -17AR  turbofan  engines.  .  ~ 

incorporating  second  stage  turbine 
vanes  repaired  by  Turbine  Components 
Corporatration  (TCC),  Federal  Aviation 
.'\dministration  (FAA)  Repair  Station 
No.  1 19-20.  of  Branford.  Connecticut, 
was  published  in  the  Federa!  Register 
on  October  26,  1989  (54  FR  43586).  The 
proposed  rule  would  have  required 
removal  of  certain  second  stage  turbine 
vanes  that  contain  repairs  using  trailing 
edge  and  airfoil  midsection  ("H" 
dimension)  dimension  puddle  welds 
that  may  not  possess  adequate  structural 
integrity  and  may  fail  during  engine 
operation  of  the  vane  airfoil.  Puddle 
welding  can  produce  a  number  of 
welding  abnormalities  including  a 
significant  amount  of  heat  affected  zone 
(HAZ)  cracking.  The  FAA  believed  that 
the  HAZ  cracking  coupled  with  the 
aerodynamic  loading  and  thermal 
cycling  of  the  airfoil  can  lead  to  furLher 
(  rack  propagation  and  eventual  airfoil 


fi-acture.  The  subsequent  damage 
created  by  a  second  stage  turbine  vane 
airfoil  fi-acture  can  cause  dowTistream 
turbine  blade  and  vane  fi-actures, 
resulting  in  a  possible  fire,  inflight 
engine  shutdoivn.  uncontained  engine 
fjiilure.  and  damage  to  the  aircraft. 

Since  the  issuance  of  that  NPRM 
approximately  four  years  ago.  the  FAA 
and  PW  have  conducted  laboratory 
analyses,  analytical  studies,  in-service 
engine  inspections,  and  monitoring  of 
the  operating  experience  of  the  stage  2 
turbine  vanes.  Based  on  data  collected, 
the  FAA  has  concluded  that  the  unsafe 
condition  described  in  the  NPRM  is  not 
likely  to  exist  or  develop  in  other 
engines  of  the  same  type  design. 
Therefore,  requiring  removal  from 
service  of  the  turbine  vanes  repaired  by 
TCC  is  not  warranted. 

Upon  further  consideration,  several 
operators  commented  that  since  the 
vanes  are  not  serialized  and  records 
were  not  kept  on  the  parts,  a  shop  visit 
and  erigine  disassembly  would, 
therefore,  be  the  only  means  to  locate 
the  TCC-repaired  second  stage  turbine 
vanes.  The  resulting  forced  engine 
removals,  based  on  the  proposed  NPRM 
compliance  schedule,  would  cost  the 
operators  an  estimated  $124,000,000. 

In  addition,  operators  reported  no 
technical  concerns  with  the  TCC- 
repaired  second  stage  turbine  vanes, 
that  they  were  experiencing  excellent 
durability  with  these  parts,  and  that 
they  have  determined  that  the  TCC- 
repaired  stage  2  turbine  vanes  should  be 
permitted  to  continue  in  service  without 
additional  inspection  requirements 
beyond  normal  maintenance  practices. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866.  the  Regulatory 
Flexibility  Act.  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  1 1034. 
Februar>'  26.  1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  89-ANE-26. 
published  in  the  Federal  Register  on 
October  26,  1989,  (54  FR  43586),  is 
withdrawn. 


Issued  in  Burlington,  Massachusetts,  on 
)uly21.1994. 

lay  I.  Pardee. 

Manager,  Engine  and  Propeller  Dimctomte. 
Aircraft  Certification  Ser\-ice. 
[FR  Doc.  94-18360  Filed  7-27-94;  8:4.5  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  801 
[Docket  No.  940795-4195) 
RIN0691-AA24 

International  Services  Surveys:  BE-80 
Benchmark  Survey  of  Financial 
Services  Transactions  Between  U.S. 
Financial  Services  Providers  and 
Unaffiliated  Foreign  Persons 

AGENCY:  Bureau  of  Economic  Analysis. 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  sets  forth 
proposed  rules  relating  to  international 
service  surveys  to  institute  a  new 
survey,  the  BE-80.  Benchmark  Sur\ey 
of  Financial  Services  Transactions 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons,  to  be  conducted  by  the  Bureau 
of  Economic  Analysis  (BEA).  U.S. 
Department  of  Commerce.  The  survey 
will,  for  the  first  time,  collect 
comprehensive  information  on  trade  in 
financial  services  between  U.S.  financial 
services  providers  and  unaffiliated 
foreign  persons.  It  is  intended  to  cover 
the  universe  of  such  transactions  by 
type  and  by  country.  The  information  is 
needed  to  support  trade  policy 
initiatives,  including  trade  negotiations, 
on  financial  services  and  to  compile  the 
U.S.  balance  of  payments  and  national 
income  and  product  accounts.  The 
survey  will  be  conducted  once  every  5 
years  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act  and  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  The  first 
survey  will  cover  1994. 

DATES:  Comments  on  these  proposttd 
rules  will  receive  consideration  if 
submitted  in  writing  on  or  before 
September  12.  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commerce.  Washington,  DC  20230.  or 
hand  dehvered  to  Room  M-lOO,  1441  L 
Street  NW.,  Washington,  DC  20005. 
Qjmments  will  be  available  for  public 
insptsction  in  Room  700{).  1441  I,  Street 


38388 


Fw  eral  Register  /  Vol.  59,  No.  144  /  Thursday.  July  28,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  144  /  Thursday.  July  28.  1994  /  Proposed  Rules  38389 


NW..  between  8:30  ( i.ra.  and  4:30  p.m.. 
Monday  through  Friday. 
FOn  FURTHER  INFORMATION  CONTACT: 
Betty  L.  Barker,  Chief.  International 
Investment  Divisioii  (BE-50),  Bureau  of 
Economic  Analysis]  U.S.  Department  of 
Commerce,  VVashiniton,  DC  20230; 
phone  (202)  606-9M)5. 
SUPPLEMENTARY  INFC  RIMATtON:  These 
proposed  rules  amend  existing  15  CFR 
801.9  and  add  new  i5  CFR  801.11  to  set 
forth  reporting  requ  rements  for  the  BE- 
80,  Benchmark  Sun  ey  of  Financial 
Services  Transactioi  is  Between  U.S. 
Financial  Services  F  roviders  and 
Unaffiliated  Foreign  Persons.  The 
survey  wi  11  be  cond  icted  by  the  Bureau 
of  Economic  Analys  s  (BEA).  US. 
Department  of  Comi  lerce.  under  the 
International  Investi  cent  and  Trade  in 
Services  Survey  Act  (P.L.  94-472,  90 
Stat.  2059.  22  U.S.C  3101-3108,  as 
amended)  and  the  C  mnibus  Trade  and 
Competitiveness  Ac  of  1988  (P.L.  100- 
418.  15  U.S.C.  4908  a)).  Section  4(a)  of 
the  International  Ini  estment  and  Trade 
in  Services  Survey  >  iCt  provides  that 
"The  President  shal  .  to  the  extent  he 
deems  necessary  am  I  feasible — .  .  .  (4) 
conduct  .  .  .  bencl  imark  surveys  with 
respect  to  trade  in  s(  rvices  between 
unaffihated  United  :  >tates  persons  and 
foreign  persons  .  .   ."In  Section  3  of 
Executive  Order  111  61,  as  amended  by 
Executive  Order  12J 18,  the  President 
delegated  the  authoi  ity  under  the  Act  as 
concerns  intematioi  al  trade  in  services 
to  the  Secretary  of  C  ommerce,  who  has 
redelegated  it  to  BEi  L 

The  Omnibus  Tra  le  and 
Competitiveness  Ac  of  1988  directs  that 
"The  Secretary  (of  C  ammerce)  shall 
ensure  that  .  .  .  thi  tre  is  included  in 
the  Data  Bank  infon  lation  on  service 
sector  activity  that  ii  as  complete  and 
timely  as  informatio  i  on  economic 
activity  in  the  mere!  andise  sector  The 
Secretary  shall  unde  rtake  a  ne%v 
benchmark  survey  o  '  ser\'ices 
transactions,  inclnd  ng  transactions 
with  respect  to  .  .  .  banking  services; 
(and)  brokerage  serv  ces." 

The  major  purposi  !s  of  the  survey  are 
to  provide  the  infon  lation  on  financial 
services  needed  in  r  lonitoring  U.S. 
services  trade,  analy  ting  its  effects  on 
the  U.S.  economy,  f<  rmulating  U.S. 
international  trade  p  olicy.  supporting 
bilateral  and  multila  teral  trade 
negotiations,  compi  ing  the  U.S.  balance 
of  payments  and  nat  onal  income  and 
product  accounts,  d(  iveloping  U.S. 
international  price  i;  idexes  for  services, 
assessing  U.S.  comp  ititiveness  in 
international  trade  ii  >  services,  and 
improving  the  abilit  r  of  U.S.  businesses 
to  identify  and  evaji  ate  market 
opportunities. 


As  proposed,  the  BE-80  survey  will 
be  conducted  once  every  5  years,  and 
the  first  survey  will  be  for  1994.  The 
survey  is  intended  to  cover  the  universe 
of  financial  services  transactions 
between  U.S.  financial  services 
providers  and  unaffiliated  foreign 
persons.  Reporting  is  required  from  U.S. 
financial  services  providers  who  have 
sales  to  or  purchases  from  unaffiliated 
foreign  persons  in  all  covered  financial 
services  combined  in  excess  of  $1 
milhon  during  the  reporting  year.  Those 
financial  services  providers  meeting  this 
criteria  must  supply  data  on  the  amount 
of  their  sales  or  purchases  of  each 
covered  type  of  service,  disaggregated 
by  country.  U.S.  financial  services 
providers  that  have  covered  transactions 
of  less  than  SI  million  during  the 
reporting  year  are  asked  to  provide,  on 
a  voluntary  basis,  estimates  only  of  their 
total  sales  or  purchases  of  each  type  of 
financial  service. 

It  is  anticipated  that  the  information 
from  the  benchmark  siuT/ey  will  be 
updated  in  nonbenchmark  years  by  an 
annual  follow-on  siu^ey  that  is  more 
limited  in  scope  and  that  will  cover 
only  a  sample  of  companies  reporting  in 
the  BE-80  survey. 

Executive  Order  12612 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  for  review  of  the  forms  has 
been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction 
Act. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  4  to  150  hours,  with  an 
overall  average  burden  of  7.5  hours. 
This  includes  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  from  the  public  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information  should  be 
addressed  to:  Director,  Bureau  of 
Economic  Analysis  (BE-1),  U.S. 
Department  of  Conunerce,  Washington, 
DC  20230;  and  to  the  Office  of 


Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Department  of  Commerce. 

Regulatory  Flexibility  Act 

The  General  Counsel,  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)).  that  this  proposed  rulemaking, 
if  adopted,  will  not  have  a  significant 
economic  im{>act  on  a  substantial 
number  of  small  entities.  The  exemption 
level  for  the  survey  excludes  most  small 
businesses  from  mandatory  reporting. 
Reporting  is  required  only  if  total  sales 
or  total  purchases  transactions  in 
financial  services  with  unaffiliated 
foreign  f>ersons  by  U.S.  persons  who  are 
financial  services  providers,  or  by  U.S. 
persons  whose  consolidated  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider,  exceed  $1  million 
during  the  year.  In  addition, 
international  business  tends  to  bp 
conducted  mainly  by  the  larger 
companies  in  a  given  industry;  in  the 
financial  services  industry,  this  is 
particularly  true,  because  ofthe  high 
degrees  of  consoUdation  occurring  in 
that  industry  in  the  United  States  during 
the  past  several  years.  In  any  event, 
small  businesses  tend  to  have 
specialized  operations  and  activities,  so 
those  with  reportable  transactions  will 
likely  not  have  significant  amoimts  oT 
data  to  report;  therefore,  the  burden  on 
them  will  be  relatively  small. 

List  of  Subiects  in  1 5  CFR  Part  801 

Economic  statistics.  Balance  of 
payments.  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  30. 1994. 
Carol  S.  Carson, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble.  BEA  proposes  to  amend  15 
CFR  part  801.  as  follows: 

PART  801— {AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  801  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301:  15  U.S.C  4908(b); 
22  use  3101-3108;  and  E.O.  11961  (3  CFR. 
1977  Comp..  p.  86)  as  amended  by  E.O. 
12013  (3  CFR.  1977  Comp..  p.  147),  E.O. 
12318  (3  CFR,  1981  Comp.,  p.  173),  and  E.G. 
12518  (3  CFR.  1985  Comp.,  p.  348). 

2.  Section  801.9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  801 .9    Reports  required. 

(a)  Benchmark  surveys.  Section  4(a)(4) 
ofthe  Act  (22  U.S.C.  3103)  provides  thai 


benchmark  surveys  of  trade  in  services 
between  U.S.  and  unaffiliated  foreign 
persons  be  conducted,  but  not  more 
frequently  than  every  5  years.  General 
reporting  requirements,  exemption 
levels,  and  the  year  of  coverage  of  the 
BE-20  survey  may  be  found  in  §801.10, 
Hnd  general  reporting  requirements, 
exemption  levels,  and  the  year  of 
coverage  of  the  BE-80  survey  may  be 
found  in  §801.11.  More  detailed 
instructions  are  given  on  the  fonns 
themselves. 

3.  Section  801.11  is  added  to  read  as 
follows; 

§801.11    Rules  and  regulations  for  the  BE- 
80,  Benchmark  Survey  of  Financial  Services 
Transactions  Betoveen  U.S.  Financial 
Services  Providers  and  Unaffiliated  Foreign 
Persons. 

A  BE-80,  Benchmark  Survey  of 
Financial  Services  Transactions 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons,  will  be  conducted  covering 
companies'  1994  fiscal  year  and  every 
fifth  year  thereafter.  All  legal 
authorities,  provisions,  definitior^,  and 
requirements  contained  in  §801.1^ 
through  §  801.9  are  apphcable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-80  survey  are  given  in 
paragraphs  (a)  through  (d)  of  this 
section.  More  detailed  instructions  are 
given  on  the  report  form  itself. 

(a)  Who  must  report — (1)  Mandatory 
reporting.  Reports  are  required  from 
each  U.S.  person  who  is  a  financial 
services  provider  or  intermediary,  or 
whose  consolidated  U.S.  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider  or  intermediary,  and 
who  had  transactions  (either  sales  or 
purchases)  directly  with  unaffiliated 
foreign  persons  in  all  financial  services 
combined  in  excess  of  $1,000,000 
during  its  fiscal  year  covered  by  the 
survey.  The  $1,000,000  threshold 
should  be  apphed  to  financial  services 
transactions  with  unaffihated  foreign 
persons  by  all  parts  of  the  consolidated 
U.S.  enterprise  combined  that  are 
financial  services  providers  or 
intermediaries.  Because  the  $1,000,000 
threshold  applies  separately  to  sales  and 
purchases,  the  mandatory  reporting 
requirement  may  apply  only  to  saies, 
only  to  purchases,  or  to  both  sales  and 
purchases. 

(i)  The  determination  of  whether  a 
U.S.  financial  services  provider  or 
intermediary  is  subject  to  this 
mandatory  reporting  requirement  may 
\ye  judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
company  who  can  identify  reportable 


transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
conducting  a  detailed  manual  records 
search. 

(ii)  Reporters  who  file  pursuant  to  this 
mandatory  reporting  requirement  must 
provide  data  on  total  sales  and/ or 
purchases  of  each  of  the"  covered  types 
of  financial  services  transactions  and 
must  disaggregate  the  totals  by  country. 

(2)  Voluntary  reporting.  If,  during  the 
fiscal  year  covered,  sales  or  purchases  of 
financial  services  by  a  firm  that  is  a 
financial  services  provider  or 
intermediary,  or  by  a  firm's  subsidiaries 
or  parts  combined  that  are  financial 
services  providers  or  intermediaries,  are 
$1,000,000  or  less,  the  U.S.  person  is 
requested  to  provide  an  estimate  of  the 
total  for  each  type  of  service.  Provision 
of  this  information  is  voluntary.  Because 
the  $1,000,000  threshold  applies 
separately  to  sales  and  purchases,  this 
voluntary  reporting  option  may  apply 
only  to  sales,  only  to  purchases,  or  to 
both  sales  and  purchases. 

(b)  BE-80  definition  of  financial 
senices  provider.  The  definition  of 
financial  services  provider  used  for  this 
survey  is  analogous  in  coverage  to  the 
finance  and  insurance  part  of  Division 
H  ofthe  1987  Standard  Industrial 
Classification  Manual  (SIC  major  groups 
60  through  64.  and  major  group  67). 
More  specifically,  companies  and/or 
subsidiaries  and  other  separable  parts  of 
companies  in  the  following  industries 
are  defined  as  financial  services 
providers:  Depository  institutions 
(including  commercial  banks  and 
thrifts);  nondepository  credit 
institutions;  security  and  commodity 
futures  brokers,  dealers,  exchanges, 
traders,  underwriters,  and  services 
providers  (including  investment  bankers 
and  providers  of  securities  custody 
services);  credit  card  companies; 
insurance  carriers,  agents,  brokers  and 
services  providers;  investment  advisors 
and  managers;  mutual  funds;  pension 
funds;  trusts;  holding  companies; 
investors;  oil  royalty  traders;  etc. 

(c)  Covered  types  of  services.  The  BE- 
80  survey  covers  the  following  types  of 
financial  services  transactions 
(purchases  and/or  sales)  between  U.S. 
financial  services  providers  and 
unaffiliated  foreign  persons:  Brokerage, 
except  foreign  exchange  brokerage 
services;  private  placement  services; 
underwriting  services;  financial 
management  services;  credit-related 
services,  except  credit  card  services; 
credit  card  services;  financial  advisory 
and  custody  services;  securities  lending 
services;  foreign  exchange  brokerage 
services;  and  other  financial  services. 

(d)  What  to  file.  (1)  The  BE-80  survey 
consists  of  Forms  BE-80(A)  and  BE- 


80(B).  Before  completing  a  Form  BE- 
80(B),  a  consolidated  U.S.  enterprise 
(including  the  top  jjarent  and  all  of  its 
subsidiaries  and  parts  combined)  must 
complete  Form  BE-80(A)  to  determine 
its  reporting  status.  If  the  enterprise  is 
subject  to  the  mandatory  reporting 
requirement,  or  if  it  is  exempt  from  the 
mandatory  repwrting  requirement  but 
chooses  to  report  data  voluntarily,  either 
a  separate  Form  BE-80(B)  may  be  filed 
for  each  separately  organized  financial 
services  subsidiary  or  part  of  the 
consolidated  U.S.  enterprise,  or  a  single 
BE-80(B)  may  be  filed,  representing  the 
sum  of  covered  transactions  by  all 
financial  services  subsidiaries  or  parts 
of  the  enterprise  combined. 

(2)  Reporters  that  receive  the  BE-80 
survey  from  BEA.  but  that  are  not 
reporting  data  in  either  the  mandator>' 
or  voluntary  section  of  any  Form  BE- 
80(B),  must  return  the  Exemption  Claim, 
attached  to  Form  BE-80(A),  to  BEA. 
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BILLING  CODE  3S10-2^-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  806b 
[Air  Force  Reg.12-35]  - 

Air  Force  Privacy  Act  Program 

AGENCY:  Department  of  the  Air  Force. 

IXDD. 

ACTION:  Proposed  rflle. 


summary:  The  Department  ofthe  Air 
Force  proposes  to  revise  its  Privacy  Act 
Regulation.  The  revision  adds  a 
requirement  for  appointing  Privacy  Act 
(PA)  monitors  at  HQ  USAF  and 
Secretary  of  the  Air  Force  (SAF)  offices; 
adds  alternative  of  using  the  unsworn 
declaration;  changes  the  fee  rates; 
changes  poUcy  on  releasing  medical 
records  to  a  subject  when  there  is  a 
possible  harm;  changes  refusal  to  amend 
based  on  opinion  or  interpretation  to  a 
denial  with  appeal  rights;  changes  list  of 
information  releasable  without  consent; 
provides  a  new  balancing  test:  aligns 
language  on  medical  records  of  minors 
with  DoD  guidance;  adds  computer 
matching  provisions;  adds  systems;  and 
deletes  provision  for  landfill  burials. 

In  adoition  to  the  above  changes,  the 
Department  of  the  Air  Force  is  currently 
conducting  a  review  of  its  exemption 
rules.  Upon  completion  of  the  review, 
the  Department  of  the  Air  Force  will 
update  its  exemption  rules. 
DATES:  Comments  must  be  received  on 
or  before  September  26.  1994.  to  be 
considered  by  this  agency. 
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ADDRESSES:  Send 
Assistant  Air  Force 
Officer.  SAF/AAIA. 
Pentagon,  Washington , 


comtnents  to  the 
A<  cess  Programs 
1^10  Air  Force 
DC  20330-1610. 


FOR  FURTHER 

Anne  Turner  at  (703) 

227-3491. 


INFORMA-ttON  CONTACT:  Mrs. 
1 197-3491  or  DSN 


SUPPLEMENTARY 
Order  12866.  The 

Administration  and 
of  the  Secretary  of 
determined  that  this 
the  Department  of 
constitute  'significant 
Analysis  of  the  rule  i 
does  not  have  an  anni^al 
economy  of  $100  mill 
not  create  a  serious  in 
other\\'ise  interfere 
or  plarmed  by  another 
materially  alter  the 
entitlements,  grants, 
programs  or  the  rights 
recipients  thereof;  doe^ 
legal  or  policy  issues 
mandates,  the  President 
the  principles  set  fortt 
Order  12866(1993) 


INFORI  IATION:  Executive 


Din  ctor, 
M  anagement.  Office 

has 
Phvacy  Act  rule  for 
Def  snse  does  not 
regulatory  action', 
npica-tes  that  it 

effect  on  the 
i  on  or  more;  does 
( lonsistency  or 

an  action  taken 
agency;  does  not 
bu  Igetary  impact  of 
u  iCT  fees,  or  loan 
and  obligations  of 
not  raise  novel 
skising  out  of  legal 
s  priorities,  or 
in  Executive 


wi  h 


Regulatory  Flexibility 

Director,  Administration 
Management,  Office  o 
Defense  certifies  that 
rule  for  the  Departmer  t 
not  have  significant  ecpnomic 
a  substantial  number 
because  it  is  conceme( 
administration  of  Frivj  icy 
records  within  the  Dej  artment 
Defense. 


Act  of  1980.  The 

and 
the  Secretary  of 

Privacy  Act 
of  Defense  does 
impact  on 
small  entities 
only  with  the 
Act  systems  of 
of 


t  lis 


t  lis] 


Paperwork  Reduction 

Director,  Administrati^ju 
Management,  Office  o 
Defense  certifies  that 
rule  for  the  Departmer  t 
imposes  no  informatio  i 
beyond  the  Departmer  t 
that  the  information  c(  llected 
the  Department  of  Defense 
and  consistent  with  5 
known  as  the  Privacy 


Act.  The 

and 
the  Secretary  of 

Privacy  Act 
of  Defense 
requirements 
of  Defense  and 
within 
is  necessary 
S.C.  552a. 
i^ctof  1974. 


J 


List  of  subjects  in  32  (^rR  part  806b 
Privacy. 


Accordingly,  32  CFI 
proposed  to  be  revised! 


PART  806B-AIR  FOR^E  PRIVACY  ACT 
PROGRAM 

Subpart  A-Overview  of  ^  Privacy  Act 
Program 

806b.l  Basic  guidelines. 
806b.2  Violation  penalti*; !. 
306b.3  Personal  notes. 
806b.4  Responsibilities. 


part  806b  is 
to  read: 


Subpart  B-Obtaining  Law  Enforcement 
Records  and  Promises  of  Confldentiatity 

806b.5  Obtaining  law  enforcement  records. 
806b.6  Promising  confidentiality. 

Subpart  C-Collecting  Personal  Information 

806b.7  How  to  collect  personal  information. 
806b. 8  When  to  give  Privacy  Act  statements 

(PAS). 
806b. 9  Requesting  the  social  security  number 

(SSN). 

Subpart  D-Giving  Access  to  Privacy  Act 
Records 

806b.  10  Making  a  request  for  access. 
806b.  11  Processing  a  request  for  access. 
806b.  12  Fees. 

806b.l3  Denying  or  limiting  access. 
806b.  14  Denial  authorities. 

Subpart  E-Amending  the  Record 

806b.  15  Amendment  reasons. 

806b.  16  Responding  to  amendment  requests. 

806b.l7  Approving  or  denying  a  record 

amendment. 
806b.  18  Seeking  review  of  unfavorable 

agency  determinations. 
806b.l9  Appeal  procedures. 
806b.20  Contents  of  Privacy  Act  case  files. 

Subpart  F-Privacy  Act  Notifications 

806b.21  When  to  include  a  privacy  act 
warning  statement  in  publications. 
806b.22  Publishing  system  notices. 
806b.23  Timing  of  notices. 

Subpart  G-Protecting  and  Disposing  of 
Records 

806b.24  Protecting  records. 
806b.25  Balancing  protection. 
806b.26  Disposing  of  records. 

Subpart  H-Prlvacy  Act  Exemptions 

806b.27  Requesting  an  exemption. 
806b.  28  Exemption  types. 
806b.29  Authorizing  exemptions. 
806b.30  Approved  exemptions. 

Subpart  l-Dlsclosing  Records  to  Third 
Parties 

806b.31  Disclosure  considerations. 
806b.32  Disclosing  information  for  which 

consent  is  not  required. 
806b.33  Disclosing  other  information. 
806b.34  Agencies  or  individuals  to  w  hom  the 

Air  Force  may  release  privacy 

information. 
806b  35  Disclosing  the  medical  records  of 

minors. 
806b.36  Disclosure  accounting. 
806b.37  Computer  matching. 

Subpart  J-Training 

806b.38  Who  needs  training. 
806b. 39  Training  tools. 

Subpart  K-Privacy  Act  Reporting 

806b.40  Privacy  Act  report  (RCS:  DD- 
DA&M(A)1379). 

Appendix  A  to  part  806b  -  Glossary  of 
References,  Abbreviations,  Acronyms, 
and  Terms 


Appendix  B  to  part  806b  -  Preparing  a 

System  Notice 
Appendix  C  to  part  806b  -  General  and 

Specific  Exemptions 

Authority:  Pub.  L  93-579.  88  Stat  1896  |5 
U.S.C.  552a). 

Subpart  A  -  Overview  of  the  Privacy 
Act  Program 

§  806b.  1    Basic  guidelines. 

The  Privacy  Act  of  1974  and  this  part 
apply  only  to  information  in  Air  Force 
systems  of  records  on  living  United 
States  citizens  and  permanent  resident 
aliens. 

(a)  An  official  system  of  records  must 
be: 

(1)  Authorized  by  law  or  Executive 
Order. 

(2)  Controlled  by  an  Air  Force  or 
lower  level  directive. 

(3)  Needed  to  carry  out  an  Air  Force 
mission  or  function. 

(b)  The  Air  Force  does  not: 

(1)  Keep  records  on  how  a  person 
exercises  First  Amendment  rights. 
EXCEPTIONS  are  when:  The  Air  Force 
has  th^ermission  of  that  individual  or 
is  authorized  by  federal  statute;  or  the 
information  pertains  to  an  authorized 
law  enforcement  activity. 

(2)  Penalize  or  harass  an  individual 
for  exercising  rights  guaranteed  under 
the  Privacy  Act.  Give  reasonable  aid  to 
individuals  exercising  their  rights. 

(c)  Air  Force  members: 

(1 )  Keep  paper  and  electronic  records 
containirtg  personal  information  and 
retrieved  by  name  or  personal  identifier 
only  in  approved  systems  published  in 
the  Federal  Register. 

(2)  Collect,  maintain,  and  use 
information  in  such  systems  only  to 
support  programs  authorized  by  law  or 
Executive  Order. 

(3)  Safeguard  the  records  in  the 
system  and  keep  them  the  minimum 
time  required. 

(4)  Keep  the  records  timely,  accurate, 
complete,  and  relevant. 

(5)  Amend  and  correct  records  on 
request. 

(6)  Let  individuals  review  and  receive 
copies  of  their  own  records  unless  the 
Secretary  of  the  Air  Force  approved  an 
exemption  for  the  system  or  the  Air 
Force  created  the  records  in  anticipation 
of  a  civil  action  or  proceeding. 

(7)  Provide  a  review  of  decisions  that 
deny  individuals  access  to  or 
amendment  of  their  records. 

§806b.2    Violation  penalties. 

An  individual  may  file  a  civil  suit 
against  the  Air  Force  for  failing  to 
comply  with  the  Privacy  Act.  The  courts 
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may  find  an  individual  offender  guilty 
of  a  misdemeanor  and  fine  that 
individual  offender  not  more  than 
S5,000  for: 

(a)  Willfully  maintaining  a  system  of 
records  that  doesn't  meet  the  public 
notice  requirements. 

(b)  Disclosing  information  from  a 
system  of  records  to  someone  not 
entitled  to  the  information. 

(c)  Obtaining  someone  else's  records 
under  false  pretenses. 

§806b.3    Personal  notes. 

If  you  keep  personal  notes  on 
individuals  to  use  as  memory  aids  to 
supervise  or  perform  other  official 
functions,  and  do  not  share  them  with 
others,  and  an  Air  Force  directive  does 
not  require  their  maintenance,  the 
Privacy  Act  does  not  apply. 

§806b.4    Responsibilities: 

(a)  The  Administrative  Assistant  to 
the  Secretary  of  the  Air  Force  (SAF/AA) 
manages  the  entire  program. 

(bj  The  Office  of  the  General  Counsel 
to  the  Secretary  of  the  Air  Force  (SAF/ 
GCA)  makes  final  decisions  on  appeals. 

(c)  The  Director  of  Information 
Management  (SAF/AAI),  through  the 
Access  Programs  Office  of  the  Policy 
Division,  (SAF/AAIA): 

(1)  Administers  procedures  outlined 
in  this  part. 

(2)  Submits  system  notices  and 
required  reports  to  the  Defense  Privacy 
Office. 

(3)  Guides  major  commands 
(MAJCOM)  and  field  operating  agencies 
(FOA). 

(d)  MAJCOM  and  FOA  commanders. 
HQ  USAF  and  Deputy  Chiefs  of  Staff 
(DCS),  and  comparable  officials,  and 
SAF  offices  implement  this  part.  Each 
HQ  USAF  and  SAF  office  appoints  a 
Privacy  Act  monitor.  Send  the  name, 
office  symbol,  and  phone  number  to 
SAF/AAIA. 

(e)  MAJCOM  and  FOA  Information 
Managers: 

(1)  Manage  the  program. 

(2)  Appoint  a  command  Privacy  Act 
officer. 

(3)  Send  the  name,  office  symbol,  and 
phone  number  to  SAF/AAIA. 

(D  Privacy  Act  Officers: 

(1)  Guide  and  train. 

(2)  Review  the  program  at  regular 
intervals. 

(3)  Submit  reports. 

(4)  Review  all  publications  and  forms 
for  compliance  with  this  part. 

(5)  Review  system  notices. 

(6)  Investigate  complaints. 

(7)  Staff  denial  recommendations  (at 
MAJCOMs  and  FOAs  only). 

(g)  System  Managers; 


(1)  Decide  the  need  for,  and  content 
of  systems. 

(2)  Manage  and  safeguard  the  system. 

(3)  Train  personnel  on  Privacy  Act 
requirements. 

(4)  Protect  records  from  unauthorized 
disclosure,  alteration,  or  destruction. 

(5)  Prepare  system  notices  and 
reports. 

(6)  Answer  Privacy  Act  requests. 

(7)  Keep  records  of  disclosures. 

(8)  Evaluate  the  systems  annually, 
(h)  Privacy  Act  Monitors  (PAM): 

(1)  Are  the  focal  point  in  their 
functional  area  for  general  Privacy  Act 
questions  and  correspondence. 

(2)  Maintain  a  list  of  all  systems  of 
records  and  system  managers  in  their 
area. 

(3)  Act  as  liaison  with  the  Privacy  Act 
Officer. 

(4)  Maintain  statistics  for  the  annual 
Privacy  Act  report. 

Subpart  B  -  Obtaining  Law 
Enforcement  Records  and  Promises  of 
Confidentiality 

§  806b.5    Obtaining  law  enforcement 
records. 

The  Commander  AFOSI;  the  Chief. 
Air  Force  Security  Police  Agency 
(AFSPA);  MAJCOM.  FOA,  and  base 
chiefs  of  security  pofice;  AFOSI 
detachment  commanders;  and  designees 
of  those  offices  may  ask  another  agency 
for  records  for  law  enforcement  under  5 
U.S.C.  552a(b)(7).  The  requesting  office 
must  indicate  in  writing  the  specific 
part  of  the  record  desired  and  identify 
the  law  enforcement  activity  asking  for 
the  record. 

§806b.6    Promising  confidentiality. 

Record  promises  of  confidentiality  to 
exempt  from  disclosure  any 
'confidential'  information  under 
subsections  (k)(2).  (k)(5),  or  (k)(7)  of  the 
Privacy  Act. 

Subpart  C  -  Collectifig  Personal 
Information 

§  806b.7    How  to  collect  personal 
information. 

Collect  personal  information  directly 
from  the  subject  of  the  record  when 
possible.  You  may  ask  third  parties 
when: 

(a)  You  must  verify  information. 

(b)  You  want  opinions  or  evaluations. 

(c)  You  can't  contact  the  subject. 

(d)  The  subject  asks  you. 

§  606b.8    When  to  give  Privacy  Act 

statements  (PAS). 
(a)  Give  a  PAS  orally  or  in  writing: 
(1)  To  anyone  from  whom  you  are 

collecting  personal  information  that  will 

be  put  in  a  system  of  records. 


(2)  Whenever  you  ask  someone  for  his 
or  her  Social  Security  Number  (SSN). 
NOTE:  Do  this  regardless  of  how  you 
collect  or  record  the  answers.  You  may 
display  a  sign  in  areas  where  people 
routinely  furnish  this  kind  of 
information.  Give  a  copy  of  the  PAS  if 
asked.  Do  not  ask  the  person  to  sign  the 
PAS. 

(3)  A  PAS  must  include  four  items: 
(i)  Authority:  The  legal  authority,  that 

is,  the  United  States  Code  or  Executive 
Order  authorizing  the  program  the 
system  supports. 

(ii)  Purpose:  The  reason  you  are 
collecting  the  information. 

(iii)  Routine  Uses:  A  list  of  where  and 
why  the  information  will  be  disclosed 
outside  DoD. 

(iv)  Disclosure:  Voluntary  or 
Mandatory.  (Use  Mandatory  only  when 
disclosure  is  required  by  law  and  the 
individual  will  be  penalized  for  not 
providing  information.)  Include  any 
consequences  of  nondisclosure  in 
nonthreatening  language. 

§  806b.9    Requesting  the  social  security 
number  (SSN). 

(a)  Do  not  deny  people  a  legal  right, 
benefit,  or  privilege  for  refusing  to  give 
their  SSNs  unless  the  law  requires 
disclosure,  or  a  law  or  regulation 
adopted  before  January  1, 1975,  required 
the  SSN  and  the  Air  Force  uses  it  to 
verify  a  person's  identity  in  a  system  of 
records  estabUshed  before  that  date. 
When  you  ask  for  an  SSN  to  create  a 
record,  tell  the  individual: 

(1)  The  statute,  regulation,  or  rule 
authorizing  you  to  ask  for  the  SSN. 

(2)  The  uses  that  will  be  made  of  the 
SSN. 

(3)  If  he  or  she  is  legally  obligated  to 
provide  the  SSN. 

(b)  The  Air  Force  requests  an 
individual's  SSN  and  provides  the 
individual  information  required  by  law 
when  anyone  enters  miUtary  service  or 
becomes  an  Air  Force  civilian 
employee.  The  Air  Force  uses  the  SSN 
as  a  ser\'ice  or  employment  number  to 
reference  the  individual's  official 
records.  When  you  ask  someone  for  an 
SSN  as  identification  (ID)  to  retrieve  an 
existing  record,  you  do  not  have  to 
restate  this  information. 

(c)  Executive  Order  9397,  November 
22, 1943,  authorizes  using  the  SSN  as  a 
personal  identifier.  This  order  is  not 
adequate  authority  to  collect  an  SSN  to 
create  a  record.  When  law  does  not 
require  disclosing  the  SSN  or  when  the 
system  of  records  was  created  after 
January  1.  1975,  you  may  ask  for  the 
SSN,  but  the  individual  does  not  have 
to  disclose  it.  If  the  individual  refuses 
to  respond,  use  alternative  means  of 
identifying  records. 
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(d)  SSNs  are  persdna 
each  individual.  Protect 
OFHCIAL  USE  ONLY 
disclose  them  to  an)  one 
ofBcial  need  to  knov  r 


and  unique  to 
them  as  FOR 
(FOUO).  Do  not 
without  an 


Subpart  D  -  Giving 
Act  Records 


\ccess  to  Privacy 


dts 


sy!  lem  < 


§  806b.  10    Making  a 
Persons  or  their 
representatives  may 
their  records  in  a 
Requesters  need  not 
want  access  to  their 
identity  of  the  requester 
unauthorized  disclosures 
verify  identity  will 
sensitivity  of  the  requested 
Persons  without  access 
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§806b.11    Processin^l  a  request  for  access. 

Consider  a  requestifrom  an  individual 
for  his  or  her  own  records  in  a  system 
of  records  under  botl  the  Freedom  of 
Information  Act  (FO  A)  and  the  Privacy 
Act  regardless  of  the  Act  cited.  The 
requester  need  not  ci  le  any  Act.  Process 
the  request  under  wl  ichever  Act  gives 
the  most  informatior .  When  necessary, 
tell  the  requester  un<  er  which  Act  you 
processed  the  reques  I  and  why. 

(a)  Requesters  shoi  ild  describe  the 
records  they  want.  T  ley  do  not  have  to 
name  a  system  of  rec  ards  number,  but 
they  should  at  least  i  ame  a  type  of 
record  or  functional .  irea.  For  requests 
that  ask  for  "all  recor  Is  about  me,'  ask 
for  more  information  and  tell  the  person 
how  to  review  the  Ai  r  Force  systems  of 
records  published  in  the  Federal 
Register  or  in  AFDIR  37-144  ',  Privacy 
Act  Systems  of  Recoi  d'  (formerly  AFR 
4-36). 

(b)  Requesters  should  not  use 
government  equipme  nt,  supplies, 
stationery,  postage,  t(  dephones,  dr 
ofhcial  mail  channel ;  for  making 
Privacy  Act  requests.  Privacy  Act 
Officers  and  system  i  managers  process 
such  requests  but  tel  requesters  that 
using  government  re;  ources  to  make 
Privacy  Act  requests  is  not  authorized. 

(c)  Tell  the  request  jr  if  a  record  exists 
and  how  to  review  th  e  record.  If 
possible,  respond  to  i  equests  within  10 
workdays  of  receivin  j  them.  If  you 
cannot  answer  the  re  luest  in  10 
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workdays,  send  a  letter  explaining  why 
and  give  an  approximate  completion 
date  no  more  than  20  workdays  af^er  the 
first  office  received  the  request. 

(d)  Show  or  give  a  copy  of  the  record 
to  the  requester  within  30  workdays  of 
receiving  the  request  unless  the  system 
is  exempt  and  the  Air  Force  lists  the 
exemption  in  appendix  C  of  this  part;  or 
published  as  a  final  rule  in  the  Federal 
Register.  Give  information  in  a  form  the 
reouester  can  understand. 

(e)  If  the  requester  wants  another 
person  present  during  the  record 
review,  the  system  manager  may  ask  for 
written  consent  to  authorize  discussing 
the  record  with  another  person  present. 

§806b.12    Fees. 

Give  the  first  100  pages  free,  and 
charge  only  reproduction  costs  for  the 
remainder.  Copies  cost  $.15  per  page; 
microfiche  costs  $.25  per  fiche.  Charge 
the  fee  for  the  first  100  pages  if  records 
show  that  the  Air  Force  already 
responded  to  a  request  for  the  same 
records  at  no  charge.  Do  not  charge  fees: 

(a)  When  the  requester  can  get  Oie 
record  without  charge  under  another 
publication  (for  example,  medical 
records). 

(b)  For  search. 

(c)  For  reproducing  a  document  for 
the  convenience  of  the  Air  Force. 

(d)  For  reproducing  a  record  so  the 
requester  can  review  it. 

§  806b.1 3    Denying  or  limiting  access. 
Process  access  denials  within  five 
workdays  after  you  receive  a  request  for 
access.  When  you  may  not  release  a 
record,  send  a  copy  of  the  request,  the 
record,  and  why  you  recommend 
denying  access  (including  the 
applicable  exemption)  to  the  denial 
authority  through  the  Staff  Judge 
Advocate  (SJA)  and  the  Privacy  Act 
officer.  The  SJA  gives  a  written  legal 
opinion  on  the  denial.  The  MAJCOM  or 
FQA  Privacy  Act  officer  reviews  the  file, 
gets  written  advice  from  the  SJA  and  the 
functional  office  of  primary 
responsibility  (OPR),  and  makes  a 
recommendation  to  the  deiiial  authority. 
The  denial  authority  sends  the  requester 
a  letter  with  the  decision.  If  the  denial 
authority  grants  access,  release  the 
record.  If  the  denial  authority  refuses 
access,  tell  the  requester  why  and 
explain  pertinent  appeal  rights. 

(a)  Before  you  deny  a  request  for 
access  to  a  record,  make  sure  that: 

(1)  The  system  has  an  SAF  approved 
exemption. 

(2)  The  exemption  covers  each 
document. 

(3)  Nonexempt  parts  are  segregated. 

(b)  You  may  refuse  to  give  out 
medical  records  if  a  physician  believes 


that  doing  so  could  harm  the  person's 
mental  or  physical  health.  You  have 
these  options: 

(1)  Ask  the  requester  to  get  a  letter 
from  a  physician  to  whom  you  can  send 
the  records.  Include  a  letter  explaining 
to  the  physician  that  giving  the  records 
directly  to  the  individual  could  be 
harmful. 

(2)  Offer  tlie  services  of  a  mihtary 
physician  other  than  one  who  provided 
treatment  if  naming  the  physician  poses 
a  hardship  on  the  individual. 

(c)  Do  not  delete  third-party 
information  from  a  record  when  the 
subject  requests  access,  except  as  noted 
in  §  806b.l3(d).  unless  the  Air  Force 
covers  the  record  with  an  established 
exemption  (appendix  C  of  this  part). 
Presume  that  all  information  in  a  file 
pertains  to  the  subject  of  the  file. 

(d)  Do  not  release  third-party  personal 
data  (such  as  SSN  and  home  address). 
This  action  is  not  a  denial. 

(e)  Withhold  records  compiled  in 
connection  with  a  civil  action  or  other 
proceeding  including  any  action  where 
the  Air  Force  expects  judicial  or 
administrative  adjudicatory 
proceedings.  This  exemption  does  not 
cover  criminal  actions.  Do  not  release 
attorney  work  products  prepared  before, 
during,  or  after  the  action  or  proceeding. 

§806b.14    Denia) authorities. 

These  officials  or  a  designee  may 
deny  access  or  amendment  of  records. 
Send  a  letter  to  SAF/AAIA  with  the 
position  titles  of  designees.  You  must 
get  SAF/AA  approval  before  delegating 
this  authority  to  a  lower  level.  Send 
requests  for  waiver  writh  justification  fo 
SAF/AAIA.  Authorities  are: 

(a)  DCSs  and  chiefs  of  comparable 
offices  or  higher  level  at  SAF  or  HQ 
USAF. 

(b)  MAJCOM  or  FOA  commanders. 

(c)  HQ  USAF/DPCP,  Pentagon. 
Washington,  DC  20330-5060  (for 
civilian  personnel  records). 

(d)  Commander,  Air  Force  Office  of 
Special  Investigations  (AFOSl). 
Washington.  DC  20332-6001  (for  AFOSl 
records). 

Subpart  E  -  Amending  ttie  Record 

§806b.15    Amendment  reasons.  ■ 

Individuals  may  ask  to  have  their 
records  amended  to  make  them 
accurate,  timely,  relevant,  or  complete. 
System  manager^  routinely  correct  a 
record  if  the  requester  can  show  that  it 
is  factually  wrong. 

§806b.16    Responding  to  amendment 
requests: 

(a)  Anyone  may  request  minor 
corrections  orally.  Requests  for  more 
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serious  modifications  should  be  in 
writing. 

(b)  After  verifying  the  identity  of  the 
requester,  make  the  change,  notify  all 
known  recipients  of  the  record,  and 
inform  the  individual. 

(c)  Acknowledge  requests  within  10 
workdays  of  receipt.  Give  an  expected 
completion  date  unless  you  complete 
the  change  within  that  time.  Final 
decisions  must  take  no  longer  than  30 
workdays. 

§806b.17    Approving  or  denying  a  record 
amendment 

The  Air  Force  does  not  usually  amend 
a  record  when  the  change  is  based  on 
opinion,  interpretation,  or  subjective 
official  judgment.  This  action 
constitutes  a  denial,  and  requesters  may 
appeal.  If  the  system  manager  decides 
not  to  amend  or  partially  amend  the 
record,  send  a  copy  of  the  request,  the 
record,  and  the  recommended  denial 
reasons  to  the  denial  authority  through 
the  SJA  and  the  Privacy  Act  officer. 
SJAs  will  include  a  legal  opinion. 

(a)  The  MAJCOM  or  FOA  Privacy  Act 
officer  reviews  the  proposed  denial,  gets 
a  legal  opinion  from  the  SJA  and  written 
advice  from  the  functional  OPR.  and 
makes  a  recommendation  to  the  denial 
authorily. 

(b)  The  denial  authority  sends  the 
requester  a  letter  with  the  decision.  If 
the  denial  authority  approves  the 
request,  amerid  the  record  and  notify  all 
previous  recipients  that  it  has  been 
changed.  If  the  authority  denies  the 
request,  give  the  requester  the  statutory 
authority,  reason,  and  pertinent  appeal 
rights. 

§  e06b.18    Seeking  review  of  unfavorable 
agency  determinations. 

Requesters  should  pursue  record 
corrections  of  subjective  matters  and 
opinions  through  proper  channels  to  the 
Civilian  Persormel  Office  using 
grievance  procedures  or  the  Air  Force 
Board  for  Correction  of  Military  Records 
(AFBCMR).  Record  Correction  requests 
denied  by  the  AFBCMR  are  not  subject 
to  further  consideration  under  this  part. 

§806b.19    Appeal  procedures. 

(a)  Individuals  may  request  a  denial 
review  by  writing  to  the  Secretary  of  the 
Air  Force  through  the  denial  authority 
within  60  calendar  days  after  receiving 
a  denial  letter.  The  denial  authority 
promptly  sends  a  complete  appeal 
package  to  SAF/AAIA.  including: 

(1)  Original  appeal  letter. 

(2)  Initial  request. 

(3)  fnitial  denial. 

(4)  Copy  of  the  record. 


(5)  Any  internal  records  or 
coordination  actions  relating  to  the 
denial. 

(6)  Denial  authority's  comments  on 
the  appellant's  arguments. 

(7)  Legal  reviews. 

(b)  If  the  denial  authority  reverses  an 
earlier  denial  and  grants  access  or 
amendment,  notify  the  requestor 
immediately. 

(c)  SAF/AAIA  reviews  the  denial  and 
forwards  to  SAF/GCA  for  legal  review  or 
staffing  to  grant  or  deny  the  appeal. 
SAF/GCA  tells  the  requester  the  final 
Air  Force  decision  and  explains  judicial 
review  rights. 

(d)  The  requester  may  file  a  concise 
statement  of  disagreement  with  the 
system  manager  if  SAF/GCA  denies  the 
request  to  amend  the  record.  SAF/CX:a 
explains  the  requester's  rights  when 
they  issue  the  final  appeal  decision. 

(1)  The  records  should  clearly  show 
that  a  statement  of  disagreement  is  filed 
with  the  record  or  separately. 

(2)  The  disputed  part  of  the  record 
must  show  that  the  requester  filed  a 
statement  of  disagreement. 

(3)  Give  copies  of  the  statement  of 
disagreement  to  the  record's  previous 
recipients.  Inform  subsequent  record 
users  about  the  dispute  and  gi\'e  them 
a  copy  of  the  statement  with  the  record. 

(4)  The  system  manager  may  include 
a  brief  summary  of  the  reasons  for  not 
amending  the  record.  Limit  the 
summary  to  the  reasons  SAF/GCA  gave 
to  the  individual.. The  summary  is  part 
of  the  individual's  record,  but  it  is  not 
subject  to  amendment  procedures. 

§  806b.20    Contents  of  Privacy  Act  case 
files. 

Do  not  keep  copies  of  disputed 

records  in  this  file.  Use  the  file  solely 
',  for  statistics  and  to  process  requests.  Do 

not  use  the  case  files  to  make  any  kind 
. -of  determination  about  an  individual. 

Document  reasons  for  untimely 

responses.  These  files  include; 

(a)  Requests  from  ajid  replies  to 
individuals  on  whether  a  system  has 
records  about  them. 

(b)  Requests  for  access  or  amendment. 

(c)  Approvals,  denials,  appeals,  and 
final  review  actions. 

(d)  Coordination  actions  and  related 
papers. 

Sul>part  F  -  Privacy  Act  Notifications 

§  806b.21    When  to  include  a  Privacy  Act 
warning  statement  in  publications. 

Include  a  Privacy  Act  Warning 
Statement  in  each  Air  Force  publication 
that  requires  collecting  or  keeping 
personal  information  in  a  system  of 
records.  Also  include  the  warning 


statement  when  pubUcations  direct 
collection  of  the  SSN  from  the 
individual.  The  warning  statement  will 
cite  legal  authority  and  the  system  of 
records  number  and  title.  You  can  use 
the  following  warning  statement:  'This 
part  requires  collecting  and  maintaining 
information  protected  by  the  Privacy 
Act  of  1974  authorized  by  (U.S.C. 
citation  and  or  Executive  Order 
number).  System  of  records  notice 
(number  and  title)  applies." 

§806b.22    Publishing  system  notices 

The  Air  Force  must  publish  notices  in 
the  Federal  Register  of  new.  amended, 
and  deleted  systems  to  inform  the 
public  of  what  records  the  Air  Force 
keeps  and  give  them  an  opportunity  to 
comment.  The  Privacy  Act  also  requires 
submission  of  new  or  significantly 
altered  systems  to  the  Office  of 
Management  and  Budget  (OMB)  and 
both  houses  of  the  Congress  before 
publication  in  the  Federal  Register 
This  includes: 

(a)  Starting  a  new  system. 

(b)  Instituting  significant  changes  to 
an  existing  system. 

(c)  Senoing  out  data  collection  forms 
or  instructions. 

(d)  Issuing  a  request  for  proposal  or 
in\itation  for  bid  to  support  a  now 
system. 

§806b.23    Timing  of  notices. 

At  least  120  days  before  the  effective 
start  date,  system  managers  must  send 
the  system  notice  to  SAF/AAIA  on  a  5 
1/4  or  3  1/2-inch  disk  in  Wordstar 
(ASCII  text  file)  or  Microsoft  Word,  with 
a  paper  copy  highlighting  any  changes 
through  the  MAJCOM  or  FOA  Privacy 
Act  Officer.  See  appendix  B  of  this  part 
for  a  sample  system  notice. 

Subpart  G  -Protecting  and  Disposing 
of  Records 

§  806b.24    Protecting  records . 

Protect  information  according  to  its 
sensitivity  level.  Consider  the  personal 
sensitivity  of  the  information  and  the 
risk  of  loss  or  alteration.  Most 
information  in  systems  of  records  is 
FOR  OFFICL^L  USE  ONLY  (FOUO). 
Refer  to  AFl  37-131  2.  Air  Force 
Freedom  of  Information  Act  Program.' 
for  protection  methods. 

§  806b.25    Balancing  protection. 

Balance  additional  protection  against 
risk  and  cost.  AF  Form  3227.  'Privacy 
Act  Cover  Sheet',  is  available  for  use 
with  Privacy  Act  material.  For  example, 
a  password  may  be  enough  protection 
for  an  automated  system  with  a  log-on 
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protocol.  Classifie<: 
those  with  established 
password  systems 
vulnerable  than  unbrotected 
word  processors  in 
periodically  empty 
202  3.  'The  Air  For*  e 
Program,'  for  proce  d 
safeguarding  perso:  lal 
automated  records. 


computer  systems  or 
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§  806b^    Disposini  i  of  records. 


You  may  use  the 


personal  data  is  no 
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following  methods 


to  dispose  of  recor<  s  protected  by  the 
Privacy  Act  accord  ng  to  records 
retention  schedule  : 

(a)  Destroy  by  an  ^  method  that 
prevents  comprom  se.  such  as  tearing, 
burning,  or  shredd:  ng,  so  long  as  the 


recognizable  and 


beyond  reconstruct  ion. 

fb)  Degauss  or  ov  erwrite  magnetic 
tapes  or  other  magi  etic  mediima. 

(c)  Dispose  of  pa  )er  products  through 
the  Defense  Reutih  »tion  and  Marketing 
Office  (DRMO)  or  t  ut)ugh  activities  who 
manage  a  base-wide  recycling  program. 
The  recycling  sales  contract  must 
contain  a  clause  re<|uiring  the  contractor 
to  safeguard  privacy  material  until  its 
destruction  and  to  pulp,  macerate, 
shred,  or  otherwise  completely  destroy 
the  records.  Originators  must  safeguard 
Privacy  Act  material  until  it  is 
transferred  to  the  recycUng  contractor.  A 
federal  employee  or.  if  audiorized,  a 
contractor  employeie  must  witness  the 
destruction.  This  tmnsfer  does  not 
require  a  disclosun  accoimting. 

Subpart  H  -  Privac  ^  Act  Exemptions 


$806t>.27    Requ«stHg 
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Defense  Privacy  Office 


an  exemption. 
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§806b.28    Exefnptto^ 

(a)  A  general  exefi 
from  most  parts  of 

(b)  A  specific  exe^pti 
system  from  only  a 
Privacy  Act. 


§806b.29    Authoftzii^g 

Only  SAF/AA 
records  from  any 
Denial  authorities 
using  these  exemptions 


ca:i 
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types. 

ption  frees  a  system 
ihe  Privacy  Act. 
ion  frees  a 
few  parts  of  the 


can 


exemptions, 
exempt  systems  of 

of  the  Privacy  Act. 

withhold  records 
only  if  SAF/AA 


previously  approved  and  published  an 
exemption  for  the  system  in  the  Federal 
Register.  Appendix  C  of  this  part  lists 
the  systems  of  records  that  have 
approved  exemptions. 

§806b.30    Approved  exemptions. 

Approved  exemptions  exist  under  5 
U.S.C.  552a  for: 

(a)  Certain  systems  of  records  used  by 
activities  whose  principal  function  is 
criminal  law  enforcement  (subsection 
(j)(2)). 

(b)  Classified  information  in  any 
system  of  records  (subsection  (k)(l)). 

(c)  Law  enforcement  records  (other 
than  those  covered  by  subsection  (j)(2)). 
The  Air  Force  must  allow  an  individual 
access  to  any  record  that  is  used  to  deny 
rights,  privileges  or  benefits  to  which  he 
or  she  would  otherwise  be  entitled  by 
federal  law  or  for  which  he  or  she 
would  otherwise  be  eligible  as  a  result 
of  the  maintenance  of  the  information 
(unless  doing  so  would  reveal  a 
confidential  source)  (subsection  (k)(2]). 

(d)  Statistical  records  required  by  law. 
Data  is  for  statistical  use  only  and  may 
not  be  used  to  dedde  individuals' 
rights,  benefits,  or  entitlements 
(subsection  (k)(4)). 

(e)  Data  to  determine  suitability, 
eligibility,  or  qualifications  for  federal 
service  or  contracts,  or  access  to 
classified  information  if  access  would 
reveal  a  confidential  source  (subsection 
(k)(5)). 

(f)  Qualification  tests  for  appointment 
or  promotion  in  the  federal  service  if 
access  to  this  information  would 
compromise  the  objectivity  of  the  tests 
(subsection  (k)(6)). 

(g)  Information  which  the  Armed 
Forces  uses  to  evaluate  potential  for 
promotion  if  access  to  this  information 
would  reveal  a  confidential  source 
(subsection  (k)(7)). 

Subpart  I  -  Disclosing  Records  to 
Third  Parties 

§  806t>4l    Disclosufv  considerations. 

Before  releasing  personal  information 
to  third  parties,  consider  the 
consequences,  check  accuracy,  and 
make  sure  that  no  law  or  directive  bans 
disclosure.  You  can  release  personal 
information  to  third  parties  when  the 
subject  agrees  orally  or  in  writing.  Air 
Force  members  consent  to  releasing 
their  home  telephone  number  and 
address  when  they  sign  and  check  the 
"Do  Consent'  block  on  the  AF  Form  624, 
'Base/Unit  Locator  and  PSC  Directory' 
(see  AFI  37-129  ■•.  'Base  and  Unit 


'See  footnote  1  to  sect  on  806b.n,  of  this  jMrt. 
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Personnel  Locators  and  Postal 
Directories'). 

(a)  Before  including  personal 
information  such  as  home  addresses, 
home  phones,  and  similar  information 
on  social  rosters  or  directories,  ask  for 
written  consent  statements.  Otherwise, 
do  not  include  the  information. 

(b)  You  must  get  written  consent 
before  releasing  any  of  these  items  of 
information: 

(1)  Marital  status. 

(2)  Number  and  sex  of  dependents. 

(3)  Gross  salary  of  military  personnel 
(see  §  806b.  32  for  releasable  pay 
information). 

(4)  Civilian  educational  degrees  and 
major  areas  of  study. 

(5)  School  and  year  of  graduation. 

(6)  Home  of  record. 

(7)  Home  address  and  phone. 

(8)  Age  and  date  of  birth. 

(9)  Present  or  future  assignments  for 
overseas  or  for  routinely  deployable  or 
sensitive  units. 

(10)  Office  and  unit  address  and  duty 
phone  for  overseas  or  for  routinely 
deployable  or  sensitive  units. 

§  806b.32    Disclosing  information  for  whicit 
consent  Is  not  required. 

You  don't  need  consent  before 
releasing  any  of  these  items: 

(a)  Information  releasable  under  the 
FOL\. 

(b)  Information  for  use  within  the 
Department  of  Defense  by  officials  or 
employees  with  a  need  to  know. 

(c)  Name. 
(d)Rank. 
(e)  Grade. 

(0  Air  Force  specialty  code  (AFSC). 

(g)  Pay  (incluaing  base  pay.  special 
pay.  all  allowances  except  Basic 
Allowance  for  Quarters  (BAQ)  and 
Variable  Housing  Allowance  (VHA)). 

(h)  Gross  salary  for  civilians. 

(i)  Past  duty  assignments. 

(j)  Present  and  future  approved  and 
announced  stateside  assignments. 

(k)  Position  title. 

(1)  Office,  imit  address,  and  duty 
phone  number. 

(m)  Date  of  rank. 

(n)  Entered  on  active  duty  (EAD)  date. 

(o)  Pay  date. 

(p)  Source  of  commission. 

(o)  Professional  military  education. 

(r)  Promotion  sequence  number. 

(s)  Military  awards  and  decorations. 

(t)  Duty  status  of  active,  retired,  or 
reserve. 

(u)  Active  duty  official  attendance  at 
technical,  scientific,  or  professional 
meetings. 

(v)  Biographies  and  photos  of  key 
personnel. 

§  8065.33    Disclosing  other  Information. 

Use  these  guidelines  to  decide 
whether  to  release  information: 


(a)  Would  the  subject  have  a 
reasonable  expectation  of  privacy  in  the 
information  requested? 

(b)  Would  disclosing  the  information 
benefit  the  general  public?  The  Air 
Force  considers  information  as  meeting 
the  public  interest  standard  if  it  reveals 
anything  regarding  the  operations  or 
activities  of  the  agency,  or  performance 
of  its  statutory  duties. 

(c)  Balance  the  public  interest  against 
the  individual's  probable  loss  of 
privacy.  Do  not  consider  the  requester's 
purpose,  circumstances,  or  proposed 
use. 

§  806b.34    Agencies  or  Individuals  to  whom 
the  Air  Force  may  release  privacy 
information. 

The  Air  Force  may  release 
information  without  consent  to  these 
individuals  or  agencies: 

(a)  Agencies  outside  the  Department 
of  Defense  for  a  Routine  Use  published 
in  the  Federal  Register.  The  purpose  of 
the  disclosure  must  be  compatible  with 
the  purpose  In  the  Routine  Use.  When 
initially  collecting  the  information  from 
the  subject,  the  Routine  Uses  block  in 
the  Privacy  Act  Statement  must  name 
the  agencies  and  reason. 

(b)  The  Bureau  of  the  Census  to  plan 
or  carry  out  a  census  or  survey  under  1 3 
U.S.C.  8. 

(c)  A  recipient  for  statistical  research 
or  reporting.  The  recipient  must  give 
advanced  WTitten  assurance  that  the 
information  is  for  statistical  purposes 
only. 

NOTE:  No  one  may  use  any  part  of  the 
record  to  decide  on  individuals'  rights, 
benefits,  or  entitlements.  You  must 
release  records  in  a  format  that  makes  it 
impossible  to  identify  the  real  subjects. 

(d)  The  Archivist  of  the  United  States 
and  the  National  Archives  and  Records 
Administration  (NARA)  to  evaluate 
records  for  permanent  retention. 
Records  stored  in  Federal  Records 
Centers  remain  imder  Air  Force  control. 

(e)  A  federal,  state,  or  local  agency 
(other  than  the  Department  of  Defense) 
for  civil  or  criminal  law  enforcement. 
The  head  of  the  agency  or  a  designee 
must  send  a  written  request  to  the 
system  manager  specifying  the  record  or 
part  needed  and  the  law  enforcement 
purpose.  The  system  manager  may  also 
disclose  a  record  to  a  law  enforcement 
agency  if  the  agency  suspects  a  criminal 
violation.  This  disclosure  is  a  Routine 
Use  for  all  Air  Force  systems  of  records 
und  is  published  in  the  Federal 
Register. 

(f)  An  individual  or  agency  that  needs 
the  information  for  compelling  health  or 
safety  reasons.  The  affected  individual 
nerd  not  be  the  record  siibjort. 


(g)  The  Congress,  a  congressional 
committee,  or  a  subcommittee,  for 
matters  within  their  jurisdictions. 

(h)  A  congressional  office  acting  for 
the  record  subject.  A  published,  blanket 
Routine  Use  permits  this  disclosure.  If 
the  material  for  release  is  sensitive,  get 
a  release  statement. 

(i)  The  Comptroller  General  or  an 
authorized  representative  of  the  C^neral 
Accounting  Offlt*  on  business. 

(j)  A  court  order  of  a  court  of 
competent  jurisdiction,  signed  by  a 
judge. 

(k)  A  consumer  credit  agency 
according  to  the  Debt  Collections  Act 
when  a  pubUshed  system  notice  lists 
this  disclosure  as  a  Routine  Use. 

(1)  A  contractor  operating  a  system  of 
records  under  an  Air  Force  contract. 
Records  maintained  by  the  contractor 
for  the  management  of  contractor 
eniplcjvees  are  not  subject  to  the  Privacy 
Act. 

§  806t}.35    Disclosing  the  medical  records 
of  minors. 

Air  Force  personnel  may  disclose  the 
medical  records  of  minors  to  their 
parents  or  legal  guardians.  The  laws  of 
each  state  define  the  age  of  majority. 

(a)  The  Air  Force  must  obey  state  laws 
protecting  medical  records  of  drug  or 
alcohol  abuse  treatment,  abortion,  and 
birth  control.  If  you  manage  medical 
records,  learn  the  local  laws  and 
coordinate  proposed  local  policies  with 
the  servicing  SJA. 

(b)  Outside  the  United  States 
(overseas),  the  age  of  majority  is  18. 
Unless  parents  or  guardians  have  a  court 
order  granting  access  or  the  minor's 
written  consent,  they  will  not  have 
access  to  minor's  medical  records 
overseas  when  the  minor  sought  or 
consented  to  treatment  between  the  ages 
of  15  and  17  in  a  program  where 
regulation  or  statute  provides 
confidentiality  of  records  and  he  or  she 
asked  for  confidentiality. 

§806b.36    Disclosure  accountings. 

System  managers  must  keep  an 
accurate  record  of  all  disclosiu-es  made 
from  any  system  of  records  except 
disclosures  to  DoD  personnel  for  official 
use  or  disclosures  under  the  FOIA. 
System  managers  may  use  AF  Form  771 . 
'Accounting  of  Disclosures'. 

(a)  System  managers  may  file  the 
accounting  record  any  way  they  want  as 
long  as  they  give  it  to  the  subject  on 
request,  send  corrected  or  disputed 
information  to  previous  record 
recipients,  explain  any  disclosures,  and 
provide  an  audit  trail  for  reviews 
Include  in  each  accounting: 

(1)  Release  date. 

(2)  Description  of  infonnation. 


(3)  Reason  for  release. 

(4)  Name  and  address  of  recipient. 
{\}]  Some  exempt  systems  let  you 

withhold  the  accounting  record  from  the 
subject. 

(c)  You  may  withhold  information 
about  disclosure  accountings  for  law 
enforcement  purposes  at  the  law 
enforcement  agency's  request. 

§  806b.37    Computer  matctiing. 

Computer  matching  programs 
electronically  compare  records  from  two 
or  more  automated  systems  which  may 
include  the  Department  of  Defense, 
another  federal  agency,  or  a  state  or 
other  local  government.  A  system 
manager  proposing  a  match  that  c;ould 
result  in  an  adverse  action  against  a 
federal  employee  must  meet  these 
requirements  of  the  Privacy  Act: 

(a)  Prepare  a  written  agreement 
between  participants. 

(1 )  Secure  approval  of  the  Defense 
Data  Integrity  Board. 

(2)  Publish  a  matching  notice  in  the 
Federal  Register  before  matching 
begins. 

(3)  Ensure  full  investigation  and  due 
process. 

(4)  Act  on  the  information,  as 
necessary. 

(b)  The  Privacy  Act  applies  to 
matching  programs  that  use  records 
from: 

(1)  Federal  personnel  or  payroll 
systems. 

(2)  Federal  benefit  programs  where 
matching: 

(i)  Determines  federal  benefit 
eligibility. 

(ii)  Checks  on  compUance  with 
benefit  program  requirements. 

(iii)  Recovers  improper  payments  or 
delinquent  debts  from  current  or  former 
beneficiaries. 

(c)  Matches  used  for  statistics,  pilot 
programs,  law  enforcement,  tax 
administration,  routine  administration, 
background  checks  and  foreign 
counterintelligence,  and  internal 
matching  that  won't  cause  any  adverse 
action  are  exempt  from  Privacy  Act 
matching  requirements. 

(d)  Any  activity  that  expects  to 
participate  in  a  matching  program  must 
contact  SAF/AAIA  immediately.  System 
managers  must  prepare  a  notice  for 
publication  in  the  Federal  Register  with 
a  Routine  Use  that  allows  disclosing  the 
information  for  use  in  a  matching 
program.  Send  the  proposed  system 
notice  to  SAF/AAIA.  Allow  180  days  for 
processing  requests  for  a  new  matching 
program. 

(e)  Record  subjects  must  receive  prior 
notice  of  a  match.  The  best  way  to  do 
this  is  to  include  notice  in  the  Privacy 
Act  Statement  on  forms  list'd  in 
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Subpart  K  -  Privacy 


§  806b.  40    Privacy  Actj  report  {PCS:  DO- 
DA&M(A)1379). 


By  March  1,  of  eacii 
and  FOA  Privacy  Act 
SAF/AAIA  a  report 
previous  calendar 
includes: 


(a)  Total  number  o 
in  whole. 

(b)  Total  number  o 
in  part. 

(c)  Total  number  o 
and  the  Privacy  Act 

(d)  Total  number  o 
which  no  record  was 


pirt. 


(e)  Total  number  o 
requests  granted  in  v\ihole 

(f)  Total  number  of|  amendment 
requests  granted  in 

(g)  Total  number  o 
requests  wholly  denied 

(h)  Specific  recomi  nendations 
changes  to  the  Act  or 
Program. 


''  See  footnoti-  1  to  sectioi  i  806b.  11,  of  this  part 
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Appendix  A  to  Part  806b  -  Glossary  of 
References,  Abbreviations,  Acronyms, 
and  Terms 

SECTION  A-R£FERENCES 

a.  Privacy  Act  of  1974,  as  amended. 
Pub.  L  93-579. 88  Stat  1896  (5  U.S.C 
552a). 

b.  10  U.S.C  8013,  Secretary  of  the  Air 
Force:  Powers  and  Duties.' 

c.  Executive  Order  9397,  'Numbering 
System  for  Federal  Accoimts  Relating  to 
Individual  Persons.' 

d.  32  CFR  part  806b,  'Air  Force 
Privacy  Act  Program.' 

e.DoD  Directive  5400.11 '. 
'Department  of  Defense  Privacy 
Program.' 

f.  DoD  5400. 11-R^,  Department  of 
Defense  Privacy  Program.' 

g.  AFl  33-202  3.  "The  Air  Force 
Computer  Security  Program'  (formerly 
AFR  205-16). 

h.  AFPD  37-1  ^  Air  Force 
Information  Management.' 

i.  AFI  37-131  s.  'Air  Force  Freedom  of 
Information  Act  Program'  (formerly  AFR 
4-33). 

j.  An  37-1 29 «,  'Base  and  Unit 
Personnel  Locators  and  Postal 
Directories'  (formerly  AFR  11-24). 

k.  AFMAN  37-139  ^  'Disposition  of 
Records'  (formerly  AFR  4-20,  volume 
2). 

1.  AFDIR  37-144  «,  Air  Force  Privacy 
Act  Systems  of  Records  Notices.' 

m.  AFH  37-146  »,  'Privacy  Act 
Training. ' 

SECTION  B-OEFMmONS  ABBREVIATIONS  AND 
ACRONYMS 

a.  AETC  -  Air  Education  and  Training 
Command 

b.  AFA  -  Air  Force  Academy 

c.  AFBCMR  -  Air  Force  Board  for 
Correction  of  Military  Records 

d.  AFISA  -  Air  Force  Intelligence 
Services  Agency 

e.  AFMC  -  Air  Force  Materiel 
Command 

f.  AFOSI  -  Air  Force  Office  of  Special 
Investigations 


<  Copies  may  be  obtained  at  cost  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

'  See  footnote  1  to  section  B.  appendix  A  to  part 
806b. 

'  See  footnote  1  to  section  B,  appendix  A  to  pert 
806b. 

*  See  footnote  1  to  section  B.  appendix  A  to  part 
806b. 

*  See  footnote  1  lo  section  B,  appendix  A  to  part 
806b. 

'  See  footnote  1  to  section  B,  appendix  A  to  part 
806b. 

'See  footnote  1  to  section  B.  appendix  A  to  part 
806b. 

■See  footnote  1  to  seaion  B.  appendix  A  to  part 
806b. 

*See  footnote  1  to  section  B,  appendix  A  lo  part 
80eb. 


g.  AFSC  -  Air  Force  Specialty  Code 

h.  AFSCO  -  Mi  Force  Security 
Clearance  Office 

I.  AFSPA  -  Air  Force  Security  Police 
Agency 

j.  ASCII  -  American  StaiK^ard  Code 
for  Information  Interchange 

k.  BAQ  -  Basic  Allowance  for 
Quarters 

I.  CFR  -  Code  of  Federal  Regulations 
m.  DCS  -  Deputy  Chief  of  StBff 

n.  DoD  -  Department  of  Defense 
o.  DR&MO  -  Defense  Reutilization 

and  Marketing  Office 

p.  EAD  -  Entered  on  Active  Duty 
q.  FOA  -  Field  Operating  Agency 
r.  FOIA  -  Freedom  of  Information  Act 
s.  FOUO  -  For  Official  Use  Only 
t.  IG  -  Inspector  General 
u.  IMC  -  Interim  Message  Change 
V.  LE  -  Logistics  and  Engineering 
w.  MAJCOM  -  Major  Command 
X.  MIRS  -  Management  Information 

and  Research  System 
y.  MP  -  Military  Personnel 
z.  MPC  -  Military  Personnel  Center 
aa.  NARA  -  National  Archives  and 

Records  Administration 
bb.  OMB  -  Office  of  Management  and. 

Budget 
cc.  OPR  -  Office  of  Primary 

Responsibility 
dd.  PA  -  Privacy  Act 
ee.  PAM  -  Privacy  Act  Monitor 
ff.  PAS  -  Privacy  Act  Statement 
gg.  RCS  -  Reports  Control  Symbol 
hh.  SAF  -  Secretary  of  the  Air  Force 
ii.  SAF/AA  -  The  Administrative 

Assistant  to  the  Secretary  of  the  Air 

Force 
jj.  SAF/AAIA  -  PoUcy  Division, 

Directorate  of  Information  Management 
kk.  SAF/GCA  -  Assistant  General 

Counsel  for  Gvilian  Personnel  and 

Fiscal  Law 

II.  SG  -  Surgeon  General 

mm.  SJA  -  Staff  Judge  Advocate 
nn.  SP  -  Security  Police 
oo.  SSN  -  Social  Security  Number 
pp.  US  -  United  States 
qq.  USAF  -  United  States  Air  Force 
rr.  U.S.C.  -  United  States  Code 
ss.  VHA  -  Variable  Housing 
Allowance 

SECTION  C-TERMS 

a.  Access.  Allowing  individuals  to 
review  or  receive  copies  of  their  records. 

b.  Amendment.  The  process  of 
adding,  deleting,  or  changing 
information  in  a  system  of  records  to 
make  the  data  accurate,  relevant,  timely ,- 
or  complete. 

c.  Computer  matching.  A 
computerized  comparison  of  two  or 
more  automated  systems  of  records  or  a 
system  of  records  with  non-Federal 
records  to  establish  or  verify  eligibility 
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for  payments  under  Federal  benefit 
programs  or  to  recover  delinquent  debts 
for  these  programs. 
'  d.  Confidential  soui-ce.  A  person  or 
organization  giving  information  under 
an  express  or  imphed  promise  of 
confidentiality  made  before  September 
27, 1975. 

e.  Confidentiality.  An  expressed  and 
recorded  promise  to  withhold  the 
idf-ntity  of  a  source  or  the  inforraatioii 
provided  by  a  source.  The  Air  Force 
promises  confidentiality  only  when  the 
information  goes  into  a  system  with  an 
approved  exemption  for  protecting  the 
identity  of  confidential  sources. 

f.  Defense  Data  Integrity  Board. 
Representatives  from  the  Services  and 
the  Department  of  Defense  who  oversee, 
coordinate,  and  approve  all  DoD 
computer  matching  programs  covered 
by  the  Act.  ^ 

g.  Denial  authority.  The  individuals 
with  authority  to  deny  requests  for 
access  or  amendment  of  records  under 
the  Privacy  Act. 

h.  Disclosure.  Giving  information 
from  a  system,  by  any  means,  to  anyone 
other  than  the  record  subject. 

I.  Federal  benefit  program.  A  federally 
funded  or  administered  program  for 
individuals  that  provides  cash  or  in- 
kind  assistance  (payments,  grants,  loans, 
or  loan  guarantees). 

j.  Individual.  A  living  United  States 
citizen  or  a  permanent  resident  alien. 

k..  Matching  agency.  The  agency  that 
performs  a  computer  match. 

I.  Minor.  Anyone  under  the  age  of 
majority  according  to  local  state  law.  If 
there  is  no  applicaole  state  law,  a  minor 
is  anyone  under  age  18.  Military 
members  and  married  persons  are  not 
minors,  no  matter  what  their 
chronological  age. 

m.  Personal  identifier.  A  name, 
numbe.--.  or  symbol  which  is  unique  to 
an  individual,  usually  the  person's 
name  or  SSN. 

n.  Personal  information.  Information 
about  an  individual  other  than  items  of 
public  record. 

o.  Privacy  Act  request.  An  oral  or 
written  request  by  an  individual  about 
his  or  her  records  in  a  system  of  records. 

p.  Recipient  agency.  /Vn  agency  or 
c-ontractor  that  receives  the  records  and 
actually  performs  the  computer  match, 
q.  Record.  Any  information  about  an 
individual. 

r.  Routine  use.  A  di.sclosure  of  records 
to  individuals  or  agencies  outside  the 
Department  of  Defense  for  a  use  that  is 
compatible  with  the  purpose  for  which 
the  Air  Force  created  the  records. 

s.  Source  agency.  A  federal,  state,  or 
local  government  agency  that  discloses 
records  for  the  purpose  of  a  computer 
match. 


t.  System  manager.  The  official  who  is 
responsible  for  managing  a  system  of 
records,  including  policies  and 
procedures  to  operate  and  safeguard  it. 
Local  system  managers  operate  record 
systems  or  are  responsible  for  part  of  a 
decentralized  system. 

u.  System  of  records.  A  group  of 
records  containing  personal  information 
retrieved  by  the  subject's  name, 
personal  identifier,  or  individual 
identifier  thnaugh  a  cross-reference' 
system. 

V.  System  notice.  The  official  public 
notice  published  in  the  Federal  Register 
of  the  existence  and  content  of  the 
sy.stem  of  records. 

Appendix  B  to  Part  806b  -  Preparing  a 
System  Notice 

The  following  elements  comprise  a 
system  of  records  notice  for  publication 
in  the  Federal  Register 

a.  System  identffier.  SAF/AAIA 
assigns  the  notice  number,  for  example, 
FOll  AFMC  A.  where  'F'  indicates  Air 
Force,'  the  next  number  represents  the 
series  from  AFMAN  37-139  regarding 
records  disposition,  and  the  final  letter 
group  shows  the  system  manager's 
command  or  DCS.  The  last  character  *A' 
indicates  that  this  is  the  first  notice  for 
this  series  and  system  manager. 

b.  System  name.  Use  a  short,  specific, 
plain-language  title  that  identifies  the 
system's  general  purpose  (hmited  to  55 
characters). 

c.  System  location.  Specify  the 
address  of  the  primary  system  and  any 
decentralized  elements,  including 
automated  data  systems  with  a  central 
computer  facihty  and  input  or  output 
terminals  at  separate  locations.  Use 
street  address,  2-letter  state 
abbreviations  and  9-digit  ZIP  Codes. 
Spell  out  office  names.  Do  m  >t  use  office 
symbols. 

d.  Categories  of  individuals  covered 
by  the  system.  Use  nontechnical, 
specific  categories  of  individuals  about 
whom  the  Air  Force  keeps  records.  Do 
not  use  categories  like  "all  Air  Force 
personnel'  unless  they  are  actually  true. 

e.  Categories  of  records  in  the  system. 
Describe  in  clear,  nontechnical  terms, 
all  categories  of  records  in  the  system. 
List  only  documents  actually  kept  in  the 
system.  Do  not  show  source  documents 
that  are  used  to  collect  data  and  then 
destroyed.  Do  not  fist  form  numbers. 

f.  Authority  for  maintenance  of  the 
system.  Cite  the  specific  law  or 
E.xecutive  Order  that  authorizes  the 
program  the  records  support.  Cite  the 
DoD  directive  or  instruction  or  the  Air 
Force  or  other  instruction  that 
authorizes  the  system  of  records. 
Always  include  titles  with  the  citations. 


NOTE:  Executive  Onler  9397 
authorizes  using  the  Social  Security 
Number  (SSN).  Include  diis  authority 
whenever  the  SSN  is  used  to  retrieve 
records. 

g.  Purpose(s).  Describe  briefly  and 
specifically  what  the  .^ir  Force  does 
with  the  infgrmation  collected. 

h.  Routine  uses  of  records  maintained 
in  the  system  including  categories  of 
users  and  tho  purpose  of  such  uses.  The 
Blanket  Routine  Uses  published  in  the 
Mr  Force  Directory  of  System  Notices 
apply  to  all  system  notices  unless  you 
indicate  otherwise.  Also  list  each 
specific  agency  or  acdvity  outside  DoD 
to  whom  the  records  may  be  n^leased 
and  the  purpose  for  such  release. 

i.  Polices  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

j.  Storage.  State  the  medium  in  which 
the  Air  Force  keeps  the  records,  for 
example,  in  file  folders,  card  files, 
microfiche,  computer,  and  so  on. 
Storage  does  not  rpfer  to  the  storage 
container. 

k.  Retrievabihty.  State  how  the  /Vir 
Force  retrieves  the  records,  for  example, 
by  name,  SSN.  or  personal 
characteristics  (such  as  fingerprints  or 
voiceprints). 

1.  Safeguards.  List  the  kinds  of 
officials  who  have  immediate  access  to 
the  system.  List  those  responsible  for 
safeguarding  the  records.  Identify  the 
system  safeguards,  for  example,  storage 
in  safes,  vaults,  locked  cabinets  or 
rooms,  use  of  guards,  visitor  controls, 
personnel  screening,  computer  systems 
software,  and  so  on.  Describe  safeguards 
hilly  without  compromising^ystem 
security. 

m.  Retention  and  disposal.  State  how 
long  AFMAN  37-139  requires  the 
activity  to  maintain  the  record.  Indicate 
when  or  if  the  records  may  be 
transferred  to  a  Federal  Records  Center 
and  how  long  the  record  stays  there. 
Specify  when  the  Records  Center  sends 
the  record  to  the  National  Archives  or 
destroys  it.  Indicate  how  the  records 
may  be  destroyed. 

n.  System  managers)  and  address 
List  the  title  and  duty  address  of  the 
system  manager.  For  decentralized 
systems,  show  the  locations  and  the 
position  or  duty  title  of  each  category  of 
officials  responsible  for  any  segment  of 
the  system, 

o.  Notification  procedure.  List  the  title 
and  duty  address  of  the  official 
authorized  to  tell  requesters  if  their 
records  are  in  the  system.  Specify  the 
information  a  requester  must  submit  for 
example,  full  name,  military  status, 
SSN.  date  of  birth,  or  proof  of  identity, 
and  so  on. 
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p.  Record  access 
how  individuals 
their  records 
categories  of 
for  example,  the 

q.  Contesting 
SAF/AAIA  provide  i 
caption. 

r.  Record  source 
categories  of  indivi 
information  source! 
not  list  confidentia 
by  subsections  (k)(; 
the  Act. 

s.  Exemptions 
When  a  system  has 
exemption,  write 
heading.  Specifical 
exemption  includi 
the  Act. 


jrocedures.  Explain 
arrange  to  access 
Inclufie  the  titles  or 
officia  s  who  may  assist, 
syi  tem  manager, 
procedures, 
this  standard 


( ;ategories.  Show 

ifluals  or  other 
for  the  system.  Do 
sources  protected 
),  (k)(5).  or  (k)(7)  of 

cla  imed  for  the  system, 
no  approved 
r  one'  under  this 
y  list  any  approved 
the  subsection  in 
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Appendix  C  to  Pan 
Specific  Exemptior  s 


ai  d 


(a)  General 
systems  of  records 
U.S.C.  552a(j)(2): 

(1)  System  identit 
AF  A,  Counter  Inte  ligence 
and  Collection  RecQrds 

(2)  System 
AF  C,  Criminal 

(3)  System  identi]^ 
AF  SP  E,  Security 
System  (SPAS). 

(4)  System  identip 
AF  D,  Investigative 

(5)  System  identiper 
AF  A,  Correction 
Records. 

Exemption-Portions 
that  fall  within  5 
exempt  from  the  following 
5  U.S.C.  552a,  Sect 
(d)(1)  through  (d)(5 
(e)(4)(G)  and  (e)(4)(H) 
through  (f)(5);  (g)(l 
(h)  of  the  Act. 

Authority-S  U.S. 

fleason-The 
protect  ongoing  in 
protect  from  access 
investigation  inforr  i 
this  record  system 
jeopardize  any  sub^quent 
administrative 
of  information  contkined 

(b)  Specific  exen^tions 
following  systems 
to  the  specific  exen 

(1)  Classified 

(i)  All  records  in 
records  that  are  proberly 
according  to  Execul  ive 
12065  or  12356, are 
U.S.C.  552a(c)(3);  ( 
(I);  and  (f),  regardl 
entire  system  is  oth^rw 
not. 


!  gen«  ra 


!Oi 


806b  •  General  and 


exemption.  The  following 
re  exempt  under  5 

er  and  name:  F124 
Operations 

identi  ier  and  name:  F124 
Records. 

erandnome.Fl25 
llolice  Automated 

eranc/ name;  Fl 24 
Support  Records, 
and  name:  Fl 25 
Rehabilitation 


of  this  system 
.C.552a(j)(2)  are 

provisions  of 
ons  (c)(3)  and  (c)(4); 
;  (e)(2)  and  (e)(3): 

(e)(5);  (fid) 
through  (g)(5);  and 


.  552a(j)(2). 
exemption  will 
vfestigations  and 
criminal 

ation  contained  in 
as  not  to 

judicial  or 
taken  as  a  result 
in  the  files. 
The 
records  are  subject 
ptions  shown: 


cf 


'  rec(  rds. 


my  systems  of 
classified 
Orders  11652, 
exempt  from  5 
(e)(4)(G),  (H),  and 
of  whether  the 
ise  exempt  or 


c) 
ess 


(ii)  Authority.  5  U.S.C.  552a(k)(l). 

(2)Systei7J  identifier  and  name:  F053 
AFA  C,  Admissions  and  Registrar 
Records. 

(i)  Exemption.  Parts  of  this,  system  of 
records  (Liaison  Officer  Evaluation  and 
Selection  Panel  Candidate  Evaluation) 
are  exempt  from  5  U.S.C.  552a(d), 
(e)(4)(H),  and  (f),  but  only  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  ensure  the  frankness 
of  information  used  to  determine 
whether  cadets  are  qualified  for 
graduation  and  commissioning  as 
officers  in  the  Air  Force. 

(3)  System  identifier  and  name:  F035 
MFC  R,  Air  Force  Personnel  Test  851, 
Test  Answer  Cards. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (G), 
(H),  and  (I):  and  (f). 

(ii)  Authority.  5  U.S.C.  552a(k)(6). 

(iii)  Reasons.  To  protect  the 
objectivity  of  the  promotion  testing 
system  by  keeping  the  test  questions 
and  answers  in  confidence. 

(4)  System  identifier  and  name:  F035 
AFA  A,  Cadet  Personnel  Management 
System. 

(i)  Exemption.  Parts  of  this  system  are 
exempt  from  5  U.S.C.  552a(d),  (e)(4)(H),  . 
and  (f),  but  only  insofar  as  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(7). 

(iii)  Reasons.  To  maintain  the  candor 
and  integrity  of  comments  needed  to 
evaluate  an  Air  Force  Academy  cadet 
for  commissioning  in  the  Air  Force. 

(5)  System  identifier  and  name:  F045 
AETC  C,  Cadet  Records. 

(i)  Exemption.  Portions  of  this  system 
(Detachment  Professional  Officer  Course 
(POC)  Selection  Rating  Sheets;  Air  Force 
Reserve  Officer  Training  Corps 
(AFROTC)  Form  0-24-Disenrollment 
Review;  Memoranda  for  Record  and 
Staff  Papers  with  Staff  Advice, 
Opinions,  or  Suggestions)  are  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)(G) 
and  (H),  and  (f),  but  only  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity 
of  a  confidential  source  who  furnishes 
information  necessary  to  make 
determinations  about  the  qualifications, 
eligibility,  and  suitabihty  of  cadets  for 
graduation  and  commissioning  in  the 
Air  Force. 

(6)  System  identifier  and  name:  F168 
AF  SG  B,  Family  Advocacy  Program 
Record. 

(i)  Exemption.  Parts  of  this  system  are 
exempt  from  5  U.S.C.  552a(c)(3)  and  (d). 


but  only  to  the  extent  that  disclosure    - 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iii)  Reasons.  To  encourage  those  who 
know  of  exceptional  medical  or 
educational  conditions  or  family 
maltreatments  to  come  forward  by 
protecting  their  identities,  and  the 
integrity  of  ongoing  and  civil  law 
investigations  of  criminal  and  civil  law 
violations.  Giving  subjects  access  to 
their  files  could  result  in  them 
concealing,  altering,  or  fabricating 
evidence  could  hamper  the 
identification  of  offenders  and  alleged 
offenders;  and  could  jeopardize  the 
safety  and  well-being  of  the  family. 

(7)  System  identifier  and  name:  F035 
AF  MP  A,  Effectiveness/Performance 
Reporting  SysteA. 

(i)  Exemptions-BrigadieT  General 
Selectee  Effectiveness  Reports  and 
Colonel  and  Lieutenant  Colonel 
Promotion  Recommendations  with  close 
out  dates  on  or  before  January  31, 1991, 
may  be  exempt  from  subsections  of  5 
U.S.C.  552a(c)(3):  (d);  (e)(4)(H);  and  (f). 

(ii)  Authority's  U.S.C.  552a(k)(7). 

(iii)  fleasons-Subsection  (c)(3) 
because  making  the  disclosure 
accounting  available  to  the  individual 
may  compromise  express  promises  of 
confidentiality  by  revealing  details 
about  the  report  and  identify  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 

Subsection  (d)  because  individual 
disclosure  compromises  express 
promises  of  confidentiality  conferred  to 
protect  the  integrity  of  the  promotion 
rating  system. 

Subsection  (e)(4)(H)  because  of  and  to 
the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  fd). 

Subsection  (f)  because  of  and  to  the 
extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

(8)  System  identifier  and  name:  F030 
AF  LE  A,  Equal  Opportunity  in  Off 
Base-Housing. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c){3);  (d);  (e)(4)  (G), 
(H),  and  (I);  and  (f). 

(ii)  Authority.  5  U.S.C.  552a(k)(2). 

(iii)  Reasons.  To  enforce  civil  laws, 
court  orders,  and  the  activities  of  the 
Departments  of  Housing  and  Urban 
Development  and  Justice. 

(9)  System  identifier  and  name:  F035 
AP  A,  Files  on  General  Officers  and 
Colonels  Assigned  to  General  Officer 
Positions. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)(G), 
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(H).  and  (I);  and  (f),  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source, 
(ii)  Authority.  5  U.S.C.  552a{k)(7). 
(iii)  Reasons.  To  protect  the  integrity 
of  information  used  in  the  Reserve 
Initial  Brigadier  General  Screening 
Board,  the  release  of  which  would 
compromise  the  selection  procrss. 

(10)  System  identification  and  name: 
F035  AF  MP  P.  General  Officer 
Personnel  Data  System. 

(i)  Exemption-Ail  Force  General 
Officer  Promotion  and  Effectiveness 
Reports  with  close  out  dates  on  or 
before  January  31, 19Q1.  may  be  exempt 
from  subsections  of  5  U.S.C.  5523(c)(3); 
Id);  (e)|4)(H);  and  (f). 
Hi]  Authority's  U.S.C.  552a(k)(7). 
(iii)  fleoson-Subsection  (c)(3)  because 
making  the  disclosure  accounting 
available  to  the  individual  may 
compromise  express  promises  of 
confidentiahty  by  revealing  details 
about  the  report  and  identify  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 

Subsection  (d)  because  individual 
disclosure  compromises  express 
promises  of  confidentiality  conferred  to 
protect  the  integrity  of  the  promotion 
rating  system. 

Subsection  (e)(4)(H)  because  of  and  to 
the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

Subsection  (f)  because  of  and  to  the 
extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

(11)  System  identifier  and  name:  F035 
MPC  L,  Historical  Airman  Promotion 
Master  Test  File. 

(i)  Exemption.  This  system  is  exRmpt 
from  5  U.S.C.  552a(c){3);  (d);  (e)(4)  (G), 
(H).  and  (I);  and  (f). 

(ii)  Authority.  5  U.S.C.  552a(k)(6) 
(iii)  Reasons.  To  protect  the  integrity, 
objectivity,  and  equity  of  the  promotion   " 
testing  system  by  keeping  test  questions 
and  answers  in  confidence. 

(12)  Svstem  identifier  and  ;»n;;je.  F120 
AF  IG  B.  Inspector  General  Records. 

(i)  Exemption.  Tliis  sy.stem  is  exempt 
from  5  U.S.C.  552a(c);3);  (d);  (e)(4)  (G), 
(H).  and  (Ij;  and  (f).  However,  if  a  person 
is  denied  any  right,  privilege,  nr  bfinefil. 
he  or  she  would  otherwise  be  entitled  to 
as  a  result  cf  keeping  this  material,  it 
must  be  released,  unless  doing  sn  would 
reveal  the  identity  of  a  confidentia) 
.source. 

(ii)  Authority.  5  U.S.C.  552a(k)(2). 

(iii)  Reasons.  Granting  individuals 
access  to  information  collected  while  an 
Inspector  General  inquiry  is  in  progress 
could  interfere  with  the  just,  thorough, 
and  timely  resolution  of  the  complaint 


or  inquiry  and  could  possibly  enable 
individuals  to  conceal  wrong  doing  or 
mislead  the  inquiring  officer.  Disclosure 
might  also  subject  sources,  witnesses, 
and  their  families  to  harassment  or 
intimidation. 

(13)  System  identifier  and  name:  F124 
AFOSI  B,  Investigative  Applicant 
Processing  Records. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (G). 
(H).  and  (I);  and  (f).  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  those  who 
gave  information  in  confidence  during 
Air  Force  Ofl^ice  of  Special 
Investigations  (AFOSI)  applicant 
inquiries.  Fear  of  harassment  could 
cause  sources  not  to  make  frank  and 
open  responses  "about  appHcant 
qualifications.  This  could  compromise 
the  integrity  of  the  AFOSI  personnel 
program  that  relies  on  selecting  only 
qualified  people. 

(14)  System  identifier  and  name:  F035 
AFB  B,  Master  Cadet  Personnel  Record 
(Active/Historical). 

(i)  Exemptions.  Parts  of  these  systems 
are  exempt  from  5  U.S.C.  552a(d). 
(e)(4)(H),  and  (Q,  but  only  to  the  extent 
that  they  would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Authority.  5  U.S.C  552a(k)(7). 

(iii)  Reasons.  To  maintain  the  candor 
and  integrity  of  comments  needed  to 
evaluate  a  cadet  for  commissioning  in 
the  Air  Force. 

(15)  System  identifier  and  name:  F205 
AFISA  A,  Sensitive  Compartmented 
information  Personnel  Records. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(a)(3);  (d);  {e)(4)  (G). 
(H),  and  (I);  and  (f),  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)|2)  and 
(k)(5). 

(iii)  Reasons.  To  proled  the  identity 
of  sources  to  whom  proper  promises  of 
confidentiahty  have  been  made  during 
investigations.  Without  these  promises, 
sources  will  often  be  unwilling  to        * 
provide  information  essential  in 
adjudjca.ing  access  in  a  fair  and 
impartial  maimer. 

(16)  F124  AFA,  Sectmty  and  Related 
Investigative  Records. 

(i)  Exemption.  This  system  is  fixsmpl 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (C). 
(H),  and  (I);  and  (f),  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity 
of  those  who  give  information  in 
c  nnfidence  for  personnel  security  and 


related  investigations.  Fear  of 
harassment  could  cause  sources  to 
refuse  to  give  this  information  in  fhr 
frank  and  open  way  needed  to  pinpoint 
those  areas  in  an  investigation  that 
should  be  expanded  to  resolve  charges 
of  questionable  conduct. 

(1 7)  System  identifier  and  name:  F20.S 
AFSCO  A,  Special  Security  Case  Files. 

(i)  Exemption.  This  system  is  exempt 
from  5  use.  552a(c){3);  (d).  (e)(4)  (G). 
(H),  and  (I);  and  (f),  but  only  to  the 
extent  that  dysclosure  would  reveal  the 
identity  of  a  confidential  soiirce. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity 
of  those  who  give  information  in 
confidence  for  personnel  security  i<nd 
related  investigations.  Fear  of 
hardssment  could  cause  sources  to 
refuse  to  give  this  information  in  the 
frank  and  open  way  needed  to  pinpoint 
those  areas  in  an  investigation  that 
should  be  expanded  to  resolve  charges 
of  questionable  conduct. 

(18)  System  identifier  and  name:  F205 
AF  SP  A,  Spetial  Security  Files. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C  552a(c)(3):  (d);  (e)(4)  (G). 
(H),  and  (I);  and  (f),  but  only  to  the 
extent  that  disclosure  would  reveal  thf 
identity  of  a  confidential  source. 
(ii)  Authority.  5  U.S.C  552a(k)(5) 
(ii)  Reasons.  To  protect  the  identity  of 
those  who  give  information  in 
confidence  for  personnel  security  and 
related  investigations.  Fear  of 
harassment  could  cause  them  to  rufuse 
to  give  this  information  in  the  frank  and 
open  way  needed  to  pinpoint  areas  in 
an  investigation  that  should  be 
expanded  to  resolve  charges  of 
questionable  conduct. 

(,19)  System  identifier  and  name:  F035 
AF  MP  R,  Applications  for  Appoint mrnl 
_and  Extended  Active  Duty  Files. 

(i)  Exemption.  Parts  of  this  systf;m  of 
records  are  exempt  from  5  U.S.C 
552a(d),  but  only  to  the  extent  that 
disclosure  would  reveal  the  identity  i>f 
a  confidential  source. 

(ii)  AuthorHy.S  U.S.C  552a(k)(5). 
lm)Reasors.  To  protect  the  ideritiiv  if 
confidential  sources  who  furnish 
information  necessary  to  make 
determinations  about  the  qualifitalions, 
eligibility,  and  suitabihty  of  health  i.ire 
professionals  who  apply  for  Reserve  of 
the  Air  Force  ;ippointmenl  or 
intersf-rvicc  transfer  to  the  Air  Foni- 
Diitwl  )ulv  21   i<i<i4 

L.  M.  Bynuin, 

Alternate  OSD  Ft-dervl  Hef;istpr  Liai.\f,ii 
Officer,  Deportment  of  Defense. 
IFR  Do«:.  94-18423  Filed  7-27-«4;  8:4r. .«  j| 
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i  itention  to  amend 
rec  uest  for  comments. 


SUMMARY:  This  doc  ument  is  issued  to 
inform  the  public  Inat  the  Copyright 
Office  intends  to  ai  nend  37  CFR  201.6 


to  institute  fees  for 


services,  as  author  zed  by  the  Copyright 
Code.  The  new  fee  i  would  reflect  the 
actual  cost  of  prov;  ding  Deposit 
Account  benefits  apd  services.  This 
document  sets  out 
instituting  fees  anc 
comments  on  this 
alternatives. 


3ur  proposal  for 
also  requests 
iroposal  or  other 


DATES:  Written 
received  by 
ADDRESSES:  Fifteer 
comments  should 
by  mail,  to:  Eric 
General  Counsel. 
P.O.  Box  70400. 
Washington.  TXl 
If  delivered  by 
brought  to:  Office 
Counsel.  Copyrigh 
Madison  Memorial 
First  and  Indepen 
Washington.  DC. 
FOR  FURTHER 
Schwartz,  Acting 
Copyright  Office 
Washington.  DC 
(202)  707-8380. 


coiAments  should  be 
September  26. 1994. 

copies  of  written 
e  addressed,  if  sent 
Sc  iwartz.  Acting 
C  opyright  GC/I&R. 
Squthwest  Station. 


Deposit  Account 


2C024. 
h  md. 


(f 


copies  should  be 
the  General 
Office.  James 
Building.  Room  407, 
(lence  Avenue.  SE., 


INFORI  HATION 


CONTACT:  Eric 
C  eneral  Counsel.  U.S. 
L:  brary  of  Congress, 
2C  540.  Telephone: 
Telefax  (202)  707-8366. 


SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Copyright  O  fice  today  issues  two 
separate,  but  assoc  ated  documents 
about  fees  for  prov  ding  certain 
discretionary  servi^  :es  to  the  public. 
This  Notice  addresses  proposals  for 
instituting  a  schedule  of  fees  for 
establishing.  proviAing.  and  maintaining 
Deposit  Accounts.  Published  elsewhere 
in  today's  Federal  Register  is  an 
associated  docume  [it  covering  increases 
or  institution  of  iet  s  for  special  services 
authorized  under  t  le  Copyright  Code. 
These  documents  are  issued  following  a 
comprehensive  am  lysis  of  the  costs  the 
Office  incurs  for  pr  aviding  special  user 
services,  including  Deposit  Accounts, 
and  a  determinatio:  i  that  current  fees 
charged  for  various  special  services  do 
not  offset  the  costs  of  providing  them. 


In  an  effort  to  reflect  more  accurately 
the  costs  associated  with  providing 
certain  services  to  the  public,  and 
because  of  limited  Congressional 
appropriations  and  uncertain  revenue 
flow,  we  have  concluded  that  we  must 
take  action  under  title  17  of  the  United 
States  Code,  which  authorizes  the 
Register  of  Copyrights  to  require 
payment  "for  any  other  special  services 
requiring  a  substantial  amount  of  time 
or  expense  .  .  ."  based  on  "the  cost  of 
providing  the  service."  17  U.S.C. 
708(a)(10).  In  this  document,  we  invite 
public  comment  on  our  proposal  to 
improve  the  operation  of  the  Deposit 
Account  system  and  recover  our 
expenses  with  respect  to  providing  and 
maintaining  Deposit  Accounts. 

2.  The  Deposit  Account  System 

The  Copyright  Office  maintains  a 
system  of  Deposit  Accounts  for  the 
convenience  of  those  who  frequently 
use  its  services.  The  system  allows  an 
individual  or  firm  to  establish  a  Deposit 
Account  in  the  Copyright  Office  and  to 
make  advance  deposits  into  that 
account.  Deposit  Account  holders  can 
charge  copyright  fees  against  the 
balance  in  their  accounts  instead  of 
sending  separate  remittances  with 
applications  and  other  requests  for 
services. 

Deposit  Accounts  do  not  operate  in 
the  same  way  as  commercial  charge 
accounts,  and  caimot  be  overdrawn  or 
used  as  a  form  of  advance  credit.  The 
Copyright  Office  cannot  perform  any 
services  before  payment  is  made.  Funds 
must,  therefore,  be  available  in  a 
Deposit  Account  for  the  payment  of 
copyright  fees  before  an  application  for 
registration  can  be  accepted  or  other 
services  performed. 

As  it  currently  operates,  the  Copyright 
Office  Deposit  Account  system  involves 
substantial  benefits  to  the  depositors 
and  substantial  costs  to  the  Copyright 
Office.  At  present,  however,  the 
obligations  imposed  on  depositors  with 
respect  to  opening  and  maintaining 
Deposit  Accounts  are  minimal.  At  the 
same  time,  the  Office  provides  its 
Deposit  Account  services  free  of  charge 
and  makes  no  effort  to  recoup  the  costs 
incurred  as  a  result  of  insufficient  funds 
and  uncollectible  replenishment  checks. 

3.  Current  Requirements  for  Opening 
and  Maintaining  Deposit  Accounts 

Under  our  present  regulations,  the 
requirements  for  opening  and 
maintaining  a  Deposit  Account  are  that 
the  holder  make  an  initial  deposit  of  at 
least  $250.00,  and  that  later 
replenishment  amount  to  a  minimum  of 
$250.00.  The  Deposit  Account  holder  is 
also  obliged  to  make  at  least  12 


transactions  a  year,  to  provide  the  exact 
name  and  number  of  the  account  on  all 
applications  for  registration  or  requests 
for  service,  and  to  maintain  a  sufficient 
balance  to  cover  all  charges  against  the 
account. 

4.  Deposit  Account  Services  Provided 
by  the  Copyright  Office 

a.  Basic  Services.  There  is  substantial 
workload  involved  in  the  initial 
establishment  of  a  Deposit  Account.  A 
great  deal  of  recurring  clerical  and 
accounting  work  is  also  required  in 
maintaining  and  servicing  accounts  after 
they  have  been  established:  producing 
and  mailing  monthly  statements  of 
account;  keeping  account  information 
up  to  date;  entering  replenishment 
checks;  responding  to  inquiries  from 
account  holders;  and  providing 
additional  statements  of  account  or 
transaction  histories  upon  request. 

b.  Insufficient  Funds  and 
Uncollectible  Checks.  In  the  case  of  a 
Deposit  Account  holder  whose  account 
does  not  have  sufficient  funds  to 
process  new  requests  for  services,  or 
whose  checks  are  returned  as 
uncollectible,  the  Office  faces  a 
substantial  burden  of  staff  time  and 
expense  in  handling  both  the  Deposit 
Account  and  the  fee  service  requests  to 
be  charged  against  it. 

When  funds  on  hand  are  insufficient 
to  process  new  claims  or  other  fee 
service  requests  that  are  to  be  charged 
against  a  Deposit  Account,  the  Office 
must  put  a  hold  on  the  account,  identifx' 
and  store  the  pertinent  material,  and 
notify  the  applicant  by  telephone, 
telefax,  or  mail  that  the  account  is 
depleted.  When  the  account  holder 
deposits  additional  funds,  the  Office 
staff  must  re-activate  the  account, 
update  it  to  show  the  replenishment, 
then  find  the  material,  stamp  the 
application  with  the  "funds  received" 
date,  and  forward  the  claim  for  regular 
processing.  This  is  a  substantial  extra  - 
workload.  In  recent  experience,  the 
number  of  claims  received  for  which 
there  are  insufficient  funds  available  in 
the  Deposit  Account  has  grown  to  the 
point  where  a  large-scale  tagging  and 
shelving  system  has  been  devised  to 
keep  track  of  the  material  and  the 
account  with  which  it  is  associated. 

There  is  also  added  work  involved 
when  replenishment  checks  are 
uncollectible.  We  must  then  remove  the 
amount  from  the  account  balance, 
inform  the  Deposit  Account  holder  of 
the  problem,  and  soUcit  a  replacement 
check  which,  when  received,  involves 
still  more  processing. 


5.  Summary  of  Copyright  Office 
Proposals 

In  summary,  we  are  proposing  to 
amend  our  regulations  to  establish  a 
schedule  of  fees  for  various  Deposit 
Account  benefits  and  services; 

(1)  An  initial  fee  for  opening  a  Deposit 
Account; 

(2)  An  annual  service  fee  for 
maintaining  and  servicing  a  Deposit 
Account; 

(3)  A  handling  fee  in  cases  of 
insufficient  funds;  and 

(4)  A  fee  for  uncollectible 
replenishment  checks. 

In  addition,  we  propose  to  establish 
procedures  for  closing  Deposit  Accounts 
in  cases  of  failure  to  respond  to  requests 
for  replenishment  or  repeated  attempts 
to  charge  fees  against  an  account  with 
insufficient  funds. 

6.  Proposed  Fee  for  Opening  and 
Maintaining  a  Deposit  Account 

When  we  began  our  study  and  cost 
analysis  of  the  Deposit  Account  system 
we  sought  to  identify  each  of  the  work 
load  items  associated  with  the  system 
and  to  determine  what  it  costs  the  Office 
to  perform  the  particular  service.  The 
costs  for  opening  an  account  run.  on  the 
average,  to  $50.00.  to  cover  necessary 
correspondence,  accounting  procedures, 
and  clerical  work.  We  have  also 
established  that  the  same  amount. 
$50.00,  would  cover  the  total  annual 
cost  involved  in  servicing  the  account. 
Thus,  rather  than  establishing  separate 
fees  for  each  Deposit  Account  service 
performed,  we  believe  that  it  would  be 
more  economical  for  both  account 
holders  and  the  Office  to  establish  a  flat 
fee  of  $50.00  for  opening  an  account  and 
another  $50.00  annual  fee  to  be 
deducted  from  accounts  each  January 
for  maintaining  the  account.  We  also 
propose  to  remove  the  requirement  that 
a  Deposit  Account  holder  must  make  12 
transactions  a  year. 


to  the  Library  of  Congress  in  accordance 
with  our  regulations  based  on  Sections 
407  and  408  of  the  Copyright  Code. 
Copies  forwarded  to  the  Library  are  not 
retrievable  for  registration  purposes  and, 
if  another  copyright  registration  is 
attempted,  the  remitter  must  refile  the 
application  and  replace  the  deposit      • 
materials. 

In  contrast,  when  a  Deposit  Account 
holder  submits  a  claim  to  be  charged 
against  an  account  with  a  balance 
insufficient  to  cover  it,  all  of  the 
material  submitted  is  held  to  await 
replenishment  of  the  account.  Because 
their  material  is  held  rather  than  being 
returned  or  forwarded  to  the  Library, 
account  holders  are  spared  the  expenses 
of  postage,  handling,  and  replacing 
applications  and  deposits. 

Because  of  the  substantial  extra 
workload  required,  we  have  calculated 
the  costs  connected  with  handfing  each 
case  of  insufficient  Deposit  Account 
funds  at  no  less  than  $50.00.  We 
therefore  propose  to  deduct  a  handling 
fee  of  $50.00  ft-om  any  Deposit  Account 
whose  remitter  attempts  to  charge  a 
copyright  claim  (or  other  fee  service) 
when  there  are  insufficient  funds  in  the 
Deposit  Account.  However,  we  do  not 
propose  to  make  this  change 
cumulative.  Regardless  of  how  many  or 
how  long  claims  are  pending  during  the 
period  when  the  account  is  depleted,  we 
propose  to  make  only  one  $50.00 
charge,  to  be  deducted  from  the  account 
at  the  time  a  replenishment  check  is 
credited. 


7.  Proposed  Fee  in  Case  of  Insufficient 
Funds 

The  storage  and  servicing  of 
"insufficient  funds"  claims  is  not  only 
costly,  but  it  is  also  a  service  of  direct 
benefit  to  Deposit  Account  holders. 
When  an  ordinary.  non-Deposit  Account 
claim  comes  in  without  funds  its 
handling  depends  on  whether  the  work 
is  unpublished  or  published.  If  the  work 
is  unpublished,  the  entire  case 
(application,  deposit,  and 
accompanying  correispondence)  is 
usually  returned  to  the  sender.  If  the 
work  is  pubhsMed,  the  case  is  held  and 
the  sender  is  given  an  opportunity  to 
remit  the  missing  funds;  then,  lacking  a 
prompt  reply,  we  forward  the  deposits 


a.  Proposed  Fee  in  Case  of  Uncollectible 
Check 

We  have  calculated  the  extra  cost  of 
handling  each  case  involving  a  check 
received  for  replenishing  a  Deposit 
Account  that  is  returned  as  uncollected 
at  no  less  than  $35.00  per  check.  We 
therefore  propose  to  establish  a  fee  of 
$35.00  to  be  charged  against  the  account 
in  each  such  case. 


9.  Proposed  Changes  in  Minimum 
Account  Requirements 

We  do  not  propose  to  change  the 
current  monetary  requirements  with 
respect  to  the  minimum  amount 
required  to  open  a  Deposit  Account 
($250.00)  and  the  minimum  amount 
required  for  a  remittance  to  replenish  an 
account  (also  $250.00).  However,  we 
now  propose  to  establish  new 
procedures  and  requirements  for 
handling  cases  in  which  a  balance  drops 
below  $100.00,  as  well  as  those  in 
which  the  balance  is  insufficient  to 
cover  pending  claims.  In  both  cases 
(Deposit  Accounts  with  a  balance  of  less 
than  the  $100.00  minimum  and  those 
with  a  balance  of  any  amount  thai  is  not 


sufficient  to  cover  the  charges  made 
against  it)  the  Copyright  Office  will 
notify  the  account  holder  of  the 
deficiency  and  state  a  reasonable 
deadline  (we  recommend  60  days)  aftrr 
the  date  of  the  Notice  by  which" 
replenishment  must  be  received.  If 
replenishment  is  not  made  before  the 
deadline,  we  propose  to  dispose  of 
pending  claims,  in  the  same  way  we 
dispose  of  ordinary,  non-Deposil 
Account  claims  received  with  payment 
of  insufficient  fees. 

We  also  propose  to  set  forth  and 
implement  a  procedure  for  closing  a 
Deposit  Account  when  the  holder  has 
attempted  to  charge  fees  against  an 
account  with  insufficient  funds  more 
than  two  times  within  a  calendar  year. 
In  such  cases,  an  initial  service  charge 
($250  deposit  plus  $50  opening  fee) 
would  be  required  to  re-open  the 
account). 


10.  Official  Point  of  Contact 

Traditionally  we  have  had  one  conlacl 
person  for  each  Deposit  Account.  We 
send  monthly  statements  of  account, 
notification  of  insufficient  funds,  and 
announcements  relating  to  Deposil 
Accounts  to  this  person.  We  have 
become  aware  that  in  some  cases  this 
contact  person  is  in  a  corporate  business 
office  or  accounting  department  and 
may  have  little  communication  with  the 
persons  in  the  organization  who  file 
copyright  applications  and  make  other 
fee  service  requests. 

Because  we  now  intend  to  impose 
fees  in  cases  where  Deposit  Accounts 
have  insufficient  funds  to  cover  pending 
charges,  or  where  a  replenishment 
check  is  returned  uncollectible,  we 
believe  that  Deposit  Account  holders 
need  to  establish  mechanisms  for 
communicating  information  regarding 
account  balances  and  copyright  service 
requests  when  these  are  handled  by 
different  units  in  their  organizations. 
Specifically,  we  believe  that  each 
Deposit  Account  holder  should  provide 
us  with  the  name,  organizational  title, 
and  organizational  address  and  number 
of  an  "official  point  of  contact"  for  the 
account.  All  statements  and  other 
communications  with  respect  to  the 
account  will  be  diverted  to  that 
individual,  who  will  then  be  held 
responsible  for  monitoring  the  account 
and  maintaining  sufficient  funds  in  it. 
The  Deposit  Account  holder  would  also 
need  to  inform  us  when  the  person  who 
js  the  official  point  of  "contact"'  has 
charged. 

11.  Conclusion 

It  may  be  possible  to  implement  some 
of  these  proposed  changes  wjtbout 
amending  our  existing  regulations.  We 
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Dated:  July  19. 1994 
BariMira  Riager, 

Acting  Register  of  Copyrights 

Approved: 
James  H.  Billington, 

Librarian  of  Congress 

[FR  Doc.  94-18307  Fileji  7-27-94.  8:45  am 
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ENVIRONMENTAL  f^ROTECTION 
AGENCY 

40  CFR  Part  S2 
[A231-1-«31;  FRL-5<<21-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona — 
Phoenix  Nonattaininent  Aroa;  PMto 

AGENCY:  U.S.  Enviroimental  Protection 

Agency-  (EPA). 

ACTION:  Notice  of  prcbosed  rulemaking. 


SUMMARY:  EPA  today  proposes  to 
approve  the  State  im  ilementation  plan 
(SIP)  submitted  by  th  e  State  of  Arizona 
for  the  purpose  of  bringing  about  the 
attainment  in  the  Phoenix  Planning 
Area  (PPA)  of  the  nal  ional  ambient  air 
quality  standards  (Ni  LA.QS)  for 
particulate  matter  wi  h  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMi  >).  The  ■"moderate" 
area  SIP  was  submitt  id  by  the  State  to 
satisfy  certain  Feders  1  requirements  in 
the  Clean  Air  Act  for  an  approvable 
nonattainment  area  F  Mio  plan  for  the 
PPA. 

Because  the  State  t  f  Arizona  has 
demonstrated  that  it  s  impracticable  for 
the  area  to  attain  the  ^Mio  NAAQS  by 
the  December  31.  19<  4  attainment  date, 
even  with  the  impler  lentation  of 
reasonably  available  :ontrol  measures, 
EPA  has  the  discretion  to  reclassify  the 
PPA  from  a  "moderale  "  toa  "serious" 
nonattainment  area  a  this  time.  In  the 
alternative.  EPA  can  jvaluate  the 
attainment  status  oft  le  area  after 
December  31,  1994  aikd  reclassify  the 
area  at  that  time  if  th^  (  data  warrant. 
While  EPA  is  propos  ng  in  this  notice  to 
reclassify  the  PPA  at  iiis  time,  it  is  the 
Agency's  current  pos  tion  that 
evaluation  of  the  arej  's  attainment 
status  after  Decembei  31, 1994  is  the 
more  appropriate  apf  roach.  EPA  is 
requesting  comment  )n  these  alternative 
approaches. 

DATES:  Comments  on  this  proposed 
action  must  be  receivjd  in  writing  by 
August  29, 1994.  Cor  iments  should  be 


addressed  to  the  contact  indicated 
below. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
contained  in  the  docket  for  this 
rulemaking.  The  docket  is  Available  for 
inspection  during  normal ifausiness 
hours  at  the  following  location:  U.  S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
FOR  FURTHER  INFORMATKSN  COMTACT: 
Robert  S.  Pallarino  (A-2-2),  U.  S. 
Environmental  Protection  Agency, 
Region  9,  Air  and  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  (415)  744-1212. 
SUPPLEMENTARY  INFORIKIATrON: 

I.  Background 

On  the  date  of  enactment  of  the  1990 
Clean  Air  Act  Amendments, PMio  areas, 
including  the  Phoenix  Planning  Area 
(PPA),  meeting  the  conditions  of  section 
107(d)  of  the  Act  were  designated 
nonattainment  by  operation  of  law. 
Once  an  area  is  designated 
nonattainment,  section  186  of  the  Act 
outlines  the  process  for  classification  of 
the  area  and  establishes  the  area's 
attainment  date.  In  accordance  with 
section  188(a),  at  the  time  of 
designation,  all  PMk.  nonattainment 
areas  were  initially  classified  as 
"moderate"  by  operation  of  law.  See  40 
CFR  81.303  (1993)  A  moderate  area  may 
subsequently  be  reclassified  as 
"serious"  if  at  any  time  EPA  determines 
that  the  area  cannot  practicably  attain 
the  PMh)  NAAQS  by  the  apphcable 
attainment  date  for  moderate  areas, 
December  31, 1994.  Moreover,  a 
moderate  area  must  be  reclassified  if 
EPA  determines  within  six  months  after 
the  applicable  attainment  date  that  the 
area  is  not  in  attainment  after  that  date. 
See  section  188(b)  of  the  Clean  Air  Act. 

The  air  quality  planning  requirements 
for  moderate  PMio  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Title 
I  of  the  Act.  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary- 
views  on  how  the  Agency  intends  to 
review  SIPs  and  SIP  revisions  submitted 
under  Title  I  of  the  Act,  including  those 
state  submittals  containing  moderate 
PMio  nonattainment  area  SIP 
provisions.  See  generally  57  FR  13498 
(April  16,  1992)  and  57  FR  18070  (April 
28.  1992).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  today's  proposal  and  the  supporting 
rationale.  La  today's  rulemaking  action 
on  Arizona's  moderate  PMio  SEP  for  the 
PPA.  EPA  is  proposing  to  apply  its 


interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
EPA  will  consider  any  timely  submitted 
comments  before  taking  final  action  on 
today's  proposal. 

Those  states  containing  initial 
moderate  PMm  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15.  1991:  > 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10. 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicahle  but  no  later  than 
December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Pursuant  to  section  189(c)  of  the 
Act,  for  plan  revisions  demonstrating 
attainment,  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
and  which  demonstrate  reasonable 
further  progress  (RFP)  toward 
attainment  by  December  31,  1994;-  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  applv  to 
major  stationary  sources  of  PM  u, 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM|(i  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

II.  Today's  Actien 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals.  See  57  FR  13565-66.  In 
todays  action.  EPA  is  proposing  to 
approve  the  plan  revision  submitted  to 
EPA  on  August  11.  1993,  as  revised  by 
addenda  submitted  on  March  3,  1994, 


'  There  are  additional  submittals  associated  with 
moderate  PMio  nonattainment  plans,  such  as  a 
pennit  program  for  the  construction  of  new  and 
modified  major  stationary-  sources  and  contingency 
measures.  See  sections  189(a)  and  172(c)(9).  These 
submittals  were  required  to  be  submitted  in  1992 
and  1993.  respectively,  and  are  not  the  subject  of 
today's  proposal  which  addresses  only  those  plan 
provisions  required  to  be  submitted  on  November 
15.  1991. 

•'As  will  be  seen  below,  the  PMh,  plan  for  the 
PPA  does  not  demonstrate  attainment  by  December 
31. 1994.  but  rather  includes  the  alternative 
demonstration  that  attainment  by  that  date  is 
impracticable.  Therefore,  lection  TB9(c)  does  not 
apply  and  is  not  discussed  further  in  thisnotice. 


for  the  PPA  because  it  meets  all  of  the 
applicable  requirements  of  the  Act.* 

A.  Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.-*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 
such  state  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action.  See  section  110(k)(l)  and  57 
FR  13565.  EPA's  completeness  criteria 
for  SIP  submittals  are  set  out  at  40  CFR 
Part  51,  Appendix  V  (1993).  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

The  State  of  Arizona'originally 
submitted  the  implementation  plan 
revision  to  EPA  on  November  15,  1991. 
Upon  reviewing  the  plan  for 
completeness,  EPA  deemed  the  plan 
incomplete  because  the  Maricopa 
Association  of  Governments  (MAG),  the 
lead  air  quahty  planning  agency  for  the 
PPA,  did  not  hold  a  proper  public 
hearing  on  the  plan.  The  submittal  also 
did  not  provide  enough  evidence  to 
show  that  the  State  had  the  necessary 
authority  to  implement  the  locally 
adopted  measures  in  the  event  that  local 
governments  did  not  implement  those 
measures.  By  letter  dated  March  4.  1992, 
EPA  informed  the  State  that  the 
submittal  was  incomplete. 

On  July  22, 1993.  MAG  held  another 
hearing  to  entertain  public  comment  on 
a  revised  PMio  moderate  area  SIP 


^One  of  the  rules  proposed  for  approval  in 
todays  notice  contains  a  provision  that  may  affect 
its  enforceability.  Because  Maricopa  Cojnty  has 
agreed  to  expedite  a  revision  and  resubmission  of 
this  rule,  EPA's  proposed  full  approval  of  this  rule 
is  based  on  the  assumption  that  this  will  occur  prior 
to  final  action  on  this  rulemaking.  In  the  alternative, 
should  a  revision  and  resubmission  not  occur  prior 
to  EP.^'s  final  action.  EPA  proposes  to  approve  all 
provisions  of  the  rule,  with  the  exception  of  the 
section  affecting  its  enforceability.  This  issue  is 
discussed  in  the  section  of  this  notice  entitled 
"Enforceability  Issues." 

'  Also  rection  172(c)|7)  of  the  Act  requires  that 
plan  provisions  for  nonatlaimnent  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


revision.  Following  this  public  hearing 
the  SIP  revision  was  adopted  by  the 
State  and  submitted  to  EPA  on  August 
11, 1993.  Subsequently,  the  State 
revised  a  portion  of  the  SIP  revision 
based  on  the  adoption  of  a  Maricopa 
County  fugitive  dust  rule,  two  Maricopa 
County  reasonably  available  control 
technology  (RACT)  rules,  and  the 
subsequent  revision  of  the  SIP's 
demonstration  that  attainment  of  the 
PMio  NAAQS  by  the  moderate  area 
attainment  date  is  not  practicable.  The 
State  held  an  additional  public  hearing 
on  February  28.  1994.  adopted  the 
revision,  and  submitted  it  to  EPA  on 
March  3,  1994. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
.  after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  Part  51.  Appendix  V  (1993).  EPA 
concluded  that  the  State  had  addressed 
and  corrected  the  two  deficiencies 
which  were  the  bases  for  the 
incompleteness  finding  of  March  4. 

1992.  MAG  had  held  a  public  hearing 
on  the  entire  SIP  revision,  and  the  State 
had  passed  new  legislation.  Arizona 
State  Senate  Bill  1430,  which  gave  the 
State  the  authority  to  take  legal  action 
against  a  local  government  if  the  State 
determines  that  the  local  government  is 
not  carrying  out  its  responsibility  to 
implement  and  enforce  the  control 
measures  contained  in  the  SIP  revision. 
See  Appendix  B.  exhibit  13  of  the  SIP 
revision.  By  letter  dated  September  7. 

1993.  EPA  informed  the  Governor  that 
the  submittal  was  complete. 

In  today's  action  EPA  proposes  to 
approve  Arizona's  PM,o  SIP  submittal 
for  the  PPA  and  invites  public  comment 
on  the  action.  As  explained  more  fully 
below.  EPA  is  also  taking  comment  on 
the  appropriate  method  of  reclassifying 
the  PPA  as  a  serious  PMio 
nonattainment  area. 

2.  Accurate  Emissions  Inventory- 
Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Because  such 
inventories  are  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
submission.  See  57  FR  13539. 

Arizona  submitted  an  emissions 
inventory  for  base  year  1989.  The  base 
year  inventory  identifies  re-entrained 
dust  from  paved  roads  and  exhaust  from 
gasoline  and  diesel  powered  vehicles  as 
the  primary  causes  of  nonattainment, 
contributing  over  80  percent  of  the  total 


emissions  diu-ing  the  time  that  the 
violations  were  recorded.  Additional 
contributing  sources  include  emissions 
from  unpaved  roads  (1.5  percent), 
fireplaces  and  wood  stoves  (5  percent), 
non-road  mobile  sources  (2.5  percent).' 
construction,  demolition  and  farming* 
activities  (1.5  percent)  and  numerous 
other  combustion  and  geologic  sources 
(9.5  percent). 5 

EPA  is  proposing  to  approve  the 
emissions  inventory  because  it  generally 
appears  to  be  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  plan  revision's  air 
quality  analysis  consistent  with  the 
requirements  of  sections  172(c)(3)  and 
1 10(a)(2)(K)  of  the  Clean  Air  Act.'  For 
further  details  see  the  Technical 
Support  Document  (TSD)  that  is 
contained  in  the  docket  for  todav's 
proposed  action. 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PMo 
nonattainment  areas  must  submit 
provisions  to  asstire  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993.  See 
sections  172(c)(1)  and  189(a)(1)(C).. 
EPA's  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  contains  a 
detailed  discussion  of  EPA's 
interpretation  of  the  RACM  (including 
RACT)  requirement.  See  57  FR  13540- 
45  and  13560-61. 

As  stated  in  EPA's  General  Preamble 
the  suggested  starting  point  for 
determining  RACM  for  a  particular  area 
is  to  list  all  of  the  RACM  measures  for 
which  EPA  has  issued  guidance  under 
section  190  of  the  Act.  If  a  state  receives 
substantive  public  comment 
demonstrating  that  additional  measures 
may  be  reasonably  available,  those 
measures  should  then  be  added  to  the 
original  fist.  Chapter  5  of  the  SIP 
revision  lists  the  21  EPA  RACM 
provided  in  a  supplement  to  the  Genpra) 
Preamble,  57  FR  18070,  Appendices  Cl- 
C3  (April  28.  1992).-  In  addition  to  the 


•■  This  category  includes;  (1)  con3busi}or.  of  f_cs 
for  industrial,  commercial,  resideniia!,  and 
agricultural  purposes  and  power  plants:  12)  vvo!-;e  ' 
burning:  and  (3)  geological  emissions  fro.-n 
metallurgical,  mineral  and  mining  indjsrries 

"EPA  issued  guidance  on  PM,o  emissions 
inventories  prior  to  the  enactment  of  the  1990  Ct^n 
Air  Act 'Amendments  in  the  form  of  the  1987  F\<- 
10  SIP  Development  Guideline.  Pursuant  to  secl.on 
193of  the  Amendments,  the  guidance  provided  .n 
this  document,  as  well  as  all  other  pre-Amendir.e.il 
guidance  cited  in  this  notice,  remains  in  effect. 
'  EPA's  list  of  RACM  for  PM-10  was  milidOy 
included  in  the  memorandum  from  John  Cbic„t:... 
Director.  Air  Quality  Management  Divij-jon,  lo 
Regional  Air  Division  Directors,  "PM-10  Mooerate 
Area  SIP  Guidance:  Final  Staff  Work  Procucf  . 

r. :,:.:  ...  -I 
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Four  of  the  public  comment  measures 
affect  emissions  associated  with  aircraft 
and  airports  and  are  already  being 
implemented  by  Sky  Harbor  Airport  in 
Phoenix  and  the  Federal  Aviation 
Administration.  These  measures  are 
identified  in  Appendix  B.  Exhibits  4 
and  12.  One  measure  addresses 
emission  standards  for  new  jet  aircraft 
engines.  Adoption  of  this  type  of  control 
measure  is  outside  the  jurisdiction  of 
the  State  or  local  governments  and  is 
identified  in  Appendix  B.  Exhibit  5. 
One  public  comment  measure  involves 
the  deregulation  of  private  transit. 
However,  according  to  the  SIP  revision 
in  Appendix  B.  Exhibit  5.  there  are 
currently  no  regulations  in  the  PPA  that 
restrict  private  transit  operations. 

Of  the  remaining  62  measures 
submitted  during  tbe  public  comment 
period,  53  measures  are  essentially  the 
same  as  the  initial  MAG  measures  and 
9  measures  were  to  be  addressed  in  the 
State's  1993  SIP  revisions  for  carbon 
monoxide  and  ozone. 

The  revised  list  of  possible  RACM 
consists  of  79  measures  (21  EPA 
measures  and  58  MAG  measures).  The 
Maricopa  Association  of  Governments 
Air  Quahty  Plaiming  Committee 
(MAGAQPC)  further  excluded  MAG 
measure  #1  and  portions  of  MAG 
measure  #2  (described  on  page  6-14  of 
the  SIP  revision).  These  measures 
address  broadening  the  State  vehicle 
inspection  and  maintenance  program 
(#1)  and  controls  on  diesel  vehicles  (#2). 
While  MAG  retained  the  portion  of 
MAG  measure  #2  that  addresses  the  use 
of  number  one  diesel  fuel,  the  other 
portions  of  that  measure  were  excluded 
from  further  consideration  because  they 
were  determined  to  be  economically 
infeasible.  See  Appendix  B,  Exhibit  7. 

According  to  Chapter  6  of  the  SIP 
revision.  43  of  the  MAG  measures  were 
specifically  adopted  for  the  State's  1987 
carbon  monoxide  (CO)  SIP.  As 
mentioned  in  the  emission  inventory 
section  of  this  notice,  exhaust  fi-om 
gasoline  and  diesel  vehicles  are  also 
significant  contributors  to  the  PMio 
nonattainment  problem.  The  SIP's 
emission  inventory  identifies  exhaust 
from  gasoline  vehicles  as  contributing 
about  20  percent  of  the  total  annual 
PMio  emissions  and  exhaust  from  diesel 
vehicles  as  contributing  about  16 
percent.  These  CO  measures  are 
included  in  the  PMm  SIP  revision 
because  they  could  also  reduce 
particulate  matter  emissions.  These 
measures,  identified  in  Chapter  6  of  the 
SIP  revision  on  pages  6-18  through  6- 
26.  are  designed  to  reduce  vehicle 
exhaust  emissions  through 
strengthening  the  vehicle  inspection 
and  maintenance  programs,  requiring 


cleaner  burning  fuels  in  vehicles, 
relieving  traffic  congestion,  arid 
reducing  vehicle  miles  traveled  (VMT) 
by  providing  alternative  modes  of 
transportation.  Many  qf  the  CO 
measures  are  transportation  control 
measures  (TCMs).  In  a  November  14. 
1991  conformity  analysis  of  the  MAG 
Transportation  Improvement  Plan  and 
Regional  Transportation  Plan,  EPA 
concluded  that  TCMs  with  quantifiable 
emission  reductions  were  in  fact  being 
expeditiously  implemented.  A  copy  of 
this  conformity  analysis  is  included  in 
the  docket. 

Since  the  CO  .measures  had  already 
been  implemented  when  the  PMio  SIP 
revision  was  being  prepared,  any 
reduction  benefits  associated  with  them 
are  built  into  the  1989  baseline  PMio 
emission  inventory  and  the  1994 
projected  PMm  emission  inventoir. 
Therefore  the  State  has  claimed  no 
additional  credit  from  reductions  from 
these  measures. 

The  exclusion  of  these  GO  measures 
from  the  list  of  PMio  possible  RACM 
leaves  35  measures  to  be  addressed:  21 
EPA  measures  and  14  MAG  measures- 
However,  in  reviewing  the  remaining  14 
MAG  measures,  EPA  has  determined 
that  nine  of  these  MAG  measures  are 
nearly  identical  to  the  EPA  suggested 
RACM  measures.  One  of  the  remaining 
five  MAG  measures,  use  of  number  one 
diesel  fuel,  would  reduce  particulate 
emissions  because  it  is  a  cleaner 
burning  fuel  than  other  types  of  diesel 
fuel.  However,  EPA  has  addressed  this 
type  of  measure  on  a  national  level  in 
a  Federal  rulemaking.  As  of  October  1 . 
1993.  EPA  implemented  a  new  national 
program  of  diesel  fuel  quality  control, 
requiring  refiners  to  reduce  the  sulfur 
content  of  on-highway  diesel  fuel.  See 
55  FR  34120.  August  21, 1990.  As  a 
result  of  this  program, £PA  estimates 
that  total  particulate  emissions  from 
diesel  engines  could  be  reduced  up  to 
90  percent  nationwide  by  1995.  The 
remaining  four  MAG  measures  address 
fugitive  dust  sources  not  specifically 
addressed  by  EPA's  RACM  measures.     - 
Local  cities  and  towns  in  the 
nonattainment  area  were  encouraged  to 
develop  regulations  or  programs  to 
implement  these  measures,  but  no  local 
regulations  (i.e.  regulations  adopted  by 
the  cities  and  towns  making  up  the 
nonattainment  area)  were  included  in 
the  plan  submitted  to  EPA.  However,  as 
discussed  below,  Maricopa  County  has 
adopted  a  countywide  fugitive  dust  rule 
which  EPA  beUeves  fully  addresses 
fugitive  dust  sources  in  the  PPA  and 
incorporates  the  emission  goals  of  these 
four  remaining  MAG  measures. 

The  final  list  of  measures  consists  of 
the  21  EPA  suggested  RACM.  The  SIP's 


emission  inventory  identifies  the  maior 
contributors  to  the  PMio  nonattainment 
problem  in  the  PPA  as  re-entrained  dust 
on  paved  roads  and  other  souroes  of 
fugitive  dust  including,  but  not  limited 
to,  construction  and  demolition 
activities,  farming  operations, 
uncovered  haul  trucks,  and  emissions 
from  unpaved  rqads.  These  sources 
constitute  over  50  percent  of  the  PMio 
emissions  in  the  PPA  and  will  be 
controlled  by  the  impiementalion  of 
Maricopa  County  Rule  310  "Open 
Fugitive  Dust  Sources".  According  to 
the  State,  implementation  of  this  rule 
could  reduce  annual  PMio  emissions  in 
the  urban  portion  of  the  PPA  by 
approximately  1,427  to  3,991  tons  per 
year.  The  low  end  of  this  range  is  based 
on  the  assumption  that  there  will  be  no 
change  in  the  current  level  of 
enforcement  staff  at  the  County  and  in 
the  level  of  citizen  complaint  response. 
The  high  end  assumes  that  all  local 
governing  bodies  will  cooperate  in  the 
enforcement  of  Rule  310,  there  will  be 
a  significant  increase  in  citizen 
complaints  due  to  greater  public 
awareness  of  the  requirements  and 
impacts  of  Rule  310,  and  that  the 
County  will  estabfish  a  24  hour  hotline 
to  enable  citizens  to  report  violations  of 
the  rule.  Section  189(a)(1)(C)  of  the  Act 
requires  RACM  to  be  implemented  by 
December  10, 1993.  Rule  310  was 
implemented  as  of  December  1, 1993." 

"The  State  claims  emission  reduction 
credits  for  some  additional  measures. 
Since  1989,  Maricopa  County  has 
implemented  a  Trip  Reduction  Program 
which  attempts  to  reduce  VMT  by 
encouraging  the  use  of  carpooling  and 
mass  transit.  The  SIP  revision  estimates 
that  implementation  of  this  measure 
throughout  the  nonattainment  area  will 
reduce  VMT  in  1994  by  0.8  percent  or 
315  tons  per  year.  The  State  also  claims 
credit  for  the  use  of  two  methanol  buses 
in  the  pPA.  This  measure  provides  a 
small  but  quantifiable  reduction  in  PM.o 
emissions  of  0.63  tons  per  year. 

Maricopa  County  also  has  an  adopted 
regulation  for  the  control  of  prescribed 
burning  activities,  Rule  314.  This  rule 
was  already  adopted  prior  to  the 
development  of  this  moderate  area  PMio 
SIP  so  no  additional  emission  reduction 
credits  are  associated  with  it.  The 
emission  reductions  achieved  from  this 
rule  are  built  into  the  baseline  and 
projected  emission  inventories 
submitted  with  the  SIP  revision.  Rule 
314  applies  throughout  the 
nonattainment  area. 

The  General  Preamble  states  thai  at  a 
minimum  all  major  stationary  sources  of 
PMio  in  a  nonattainment  area  be 


"  See  fuotmHe  3. 


required  to  apply  RAGT.  The  State 
should  then  apply  RACT  to  other  PM,o 
sources  in  the  area,  taking  into  accxtunt 
the  attaiiiment  needs  of  the  area  and  the 
feasibility  of  such  controls.  Maricopa 
County  has  adopted  regulations 
requiring  RACT  for  stationary  sources  of 
PMio:  Rule  311,  "Particubte  Matter 
from  Process  Industries",  and  Rule  316, 
"Nonmetallic  Mineral  Mining  and 
Processing  ".  These  RACT  rules  apply 
throughout  the  nonattainment  area  and 
to  all  affected  sources  regardless  of  their 
size.  The  SIP  does  not  claim  emission 
reduction  credits  for  Rule  31 1 ,  since  this 
was  an  existing  regulation  which  the 
County  revised  in  order  to  make  it  more 
enforceable.  Rule  316  is  a  new 
regulation,  but  the  County  has  stated 
that  emission  reduction  credits  would 
be  difficult  to  quantify.  The  sources  to 
which  this  rule  will  apply  contribute 
only  1  percent  to  the  total  annual 
emission  inventory. 

A  more  detailed  discussion  of  the 
control  strategy  in  the  SIP  revision  can 
be  found  in  the  Technical  Support 
Document  (TSD). 

EPA  beheves  that  the  State  has 
provided  a  reasoned  justification  for 
eliminating  measures  from  its  initial  hst 
of  possible  RACM.  The  remaining 
measures  are  legally  enforceable.  In 
addition,  the  State  has  provided  for  the 
application  of  RACT  to  existing  sources 
and  new  sources  of  PMio.  Therefore, 
EPA  has  concluded  that  the  regulations 
adopted  for  the  State's  moderate  area 
PM,o  SIP  revision  represent  RACM 
(including  RACT)  as  required  by 
sections  189(a)(1)(C)  and  172(c)  of  the 
Act.  By  this  notice,  EPA  is  proposing  to 
approve  the  control  strategy. 

4.  Demonstration 

As  noted,  the  initial  moderate  PMio 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeUng)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994.  Alternatively,  the 
state  must  show  that  attainment  by 
December  31, 1994  is  impracticable.  See 
section  189(a)(1)(B)  of  the  Act. 

In  order  for  a  state  to  properly 
demonstrate  attainment  of  the  NAAQS, 
the  SIP  control  strategy  must  provide  for 
attainment  of  each  primary  ambient  air 
quahty  standard.  There  are  two  primary 
air  quality  standards  for  PMio,  a  24  hotir 
standard  (150  ng/m3)  and  an  annual 
standard  (50  Jig/ni3).  The  24  hour 
standard  is  attained  when  the  expected 
number  of  days  per  calendar  year  with 
a  24-hour  average  concentration  above 
150  |ig/m3  is  equal  to  or  less  than  one. 
The  annual  standard  is  attained  when 
the  expected  annual  arithmetic  mean 


concentration  is  less  than  or  equal  to  50 
»ig/ra3  (lid).  See  40  CFR  50.6. 

Arizona  used  receptor  modeling 
coupled  with  a  proportional  rollback 
model  for  its  PPA  air  quahty  analysis. 
This  analysis  indicated  that  neither  the 
24  hour  nor  the  annual  standard  for 
PMio  can  be  attained  by  December  31, 
1994.  The  SIP  revision  indicates  thai  a 
27.2  percent  reduction  in  PMio 
emissions  would  be  necessary  in  order 
to  attain  the  annual  PMio  NAAQS  in 
1994.  The  State's  analysis  of  the 
adopted  control  measures  in  the  plan 
claims  that  the  measures  provide  for  a 
reduction  of  11.1  percent.  It  should  be 
noted  however,  that  EPA,  using  the 
information  contained  in  the  plan, 
calculates  that  a  reduction  target  of  22.8 
percent  is  needed  to  attain  the  annua) 
NAAQS  and  EPA's  analysis  of  the 
control  measures  results  in  a  reduction 
of  18  8  percent.  This  difference  in  the 
control  strategy's  effectiveness  is  due  to 
the  fact  that  the  State's  analysis  made  an 
assumption  that  the  control  strategy 
would  not  be  applied  to  the  entire 
nonattainment  area.  However,  Rule  310, 
the  measure  from  which  the  greatest 
reductions  in  PMio  emissions  would  be 
realized,  clearly  applies  to  the  entire 
PPA.  The  TSD  accompanying  this  notioi 
provides  more  detail  on  EPA's  analysis 
of  control  measure  effectiveness. 

Regardless  of  the  diffwence  in  EPA's 
and  the  State's  analysis  of  the  control 
strategy's  effect  on  the  aimual  standard, 
the  SIP's  design  value  for  the  24  hour 
PM,o  NAAQS  is  242  Mg/m3.  61  percent 
greater  than  the  standard.  Therefore 
even  if  the  control  strategy  does  provide 
a  greater  benefit  than  the  State 
predicted,  it  still  falls  far  short  of 
meeting  the  24  hour  NAAQS.  The 
control  strategy  used  to  achieve  these 
design  concentrations  is  summarized  in 
the  section  of  this  notice  entitled 
"RACM  (including  RACT)." 

By  this  notice  EPA  is  proposing  to 
approve  the  State's  demonstration  that 
attainment  of  the  PMio  NAAQS  by 
December  31.  1994  is  impracticable.  Foi 
a  more  detailed  description  of  the 
demonstration  of  impracticability  and 
the  control  strategy  used,  see  the  TSD 
accompanying  this  notice. 

5.  Reclassification 

SinceEPA  is  proposing  lo  approve  th«' 
control  strategy  and  the  State's 
demon.stration  that  attainment  of  the 
PM,o  NAAQS  by  December  31. 1994  is 
impracticable,  EPA  has  the  discretion, 
pursuant  to  section  188(b)(1)  of  the  Art. 
to  propose  to  reclassify  the  PPA  as  a 
serious  nonattainment  area  at  this  time. 
If  the  PPA  is  reclassified  under  this 
section  of  the  Act,  the  State  would  have 
four  years  from  the  final  reclassifiration 
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three  years  that  reclassification  was 
likely.  Moreover,  the  moderate 
attainment  date  is  now  only  several 
months  away.  EPA's  current  view  is  that 
under  these  circumstances,  a  delay  of 
four  years  for  the  submission  of  a 
serious  area  attainment  demonstration  is 
unwarranted.  Rather,  the  Agency 
believes  that  it  is  more  appropriate  to 
accelerate,  to  the  maximiun  extent 
possible,  the  submission  of  a  complete 
plan  to  attain  the  PMio  NAAQS. 

For  the  reasons  set  forth  above,  it  is 
EPA's  current  intention  to  proceed 
under  section  188(b)(2)  as  soon  after 
December  31, 1994  as  the  Agency  has 
the  air  quality  data  and  other  relevant 
information  to  determine  whether  the 
PPA  has  attained  the  NAAQS.  In  spite 
of  the  above  analysis,  however,  EPA 
recognizes  that  there  may  be  valid 
reasons  to  be  advanced  in  favor  of  EPA's 
invoking  its  discretionary  authority  to 
reclassify  the  PPA  at  this  time  pursuant 
to  section  188(b)(1).  As  a  result,  EPA  is 
in  this  notice  proposing  to  reclassify  the 
PPA  as  a  serious  nonattainment  area. 
However,  in  the  absence  of  a  compelling 
justification  from  the  public  during  the 
comment  period,  EPA  does  not  intend 
to  take  final  action  on  this  proposal.'"  If 
EPA  does  not  take  final  action  on  this 
proposal,  the  Agency  will  proceed 
under  section  188(b)(2)  after  December 
31.1994. 

6.  PMjo  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PMio  also  apply  to  major  stationary 
sources  of  PMio  precursors,  unless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels  in 
excess  of  the  NAAQS  in  that  area.  See 
section  189(e)  of  the  Act.  An  analysis  of 
air  quality  and  emissions  data  for  the 
PPA  nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  direct  particulate 
matter  emissions  from  re-entrained  dust 
from  paved  roads  and  exhaust  from 
gasoline  and  diesel  powered  vehicles. 
Sources  of  particulate  matter  precursor 
emissions  of  ammonium  sulfate  and 
ammonium  nitrate  contribute  only  3 
percent  to  the  total  annual  emissions  of 
PMio.  Consequently,  EPA  is  proposing 
to  find  that  major  sources  of  precursors 
of  PMio  do  not  contribute  significantly 
to  PMio  levels  in  excess  of  the  NAAQS. 
The  consequence  of  this  finding  is  to 
exclude  these  sources  from  the 
applicability  of  PMio  moderate 
nonattainment  area  control 
requirements.  Further  discussion  of  the 


analyses  and  supporting  rationale  for 
EPA's  finding  are  contained  in  the  TSD 
accompanying  this  notice.  Note  that 
while  EPA  is  making  a  general  finding 
for  this  area,  today's  finding  is  based  on 
the  current  character  of  the  area 
including,  for  example,  the  existing  mix 
of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
the  area.  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area.  It  should  be  noted, 
however,  that  if  the  PPA  is  reclassified 
as  a  serious  PMio  nonattainment  area, 
the  State  will  be  required  to  determine 
in  its  BACM  analysis  whether  PMio 
precursors  contribute  significantly  "  to 
ambient  concentrations  of  PMio- 

7.  Enforceability  Issues 

The  particular  control  measures 
contained  in  the  SIP  revision  for  the 
PPA  are  addressed  above  under  the 
section  entitled  "RACM  (including 
RACT)."  These  control  measures  apply 
to  the  types  of  PMio  emission  sources 
identified  in  that  discussion  including, 
for  example,  dust  on  paved  roadways, 
construction  and  demolition  activities, 
unpaved  roads,  fanning  operations, 
uncovered  haul  truckg,  prescribed 
burning,  process  industries,  and 
nonmetallic  mineral  mining  and 
processing. 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  EPA  and 
the  State.  See  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556.  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  are  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  See  57  FR  13541.  The 
TSD  for  this  notice  contains  detailed 
information  on  enforceability 
requirements  including  applicability, 
enforceable  emission  limitations,  the 
source  types  subject  to  the  rules,  test 
methods  and  compliance  schedules  as 
appropriate,  averaging  times  for 
compliance  test  methods,  and  reporting 
and  recordkeeping  requirements.  Only 
enforceability  issues  meriting  particular 
attention  are  addressed  in  this  notice. 


">If  EPA  does  take  final  action  on  this  proposal, 
the  change  in  classification  will  appear  in  40  CFR 
81.303. 


' '  A  source  category  in  a  serious  PMio 
nonattainment  area  will  be  presumed  to  be 
significant  if  its  contribution  to  a  violation  of  the 
24  hour  PMio  NAAQS  exceeds  5  (ig/m'  or  if  its 
contribution  to  a  violation  of  the  annual  NAAQS 
exceeds  1  pg/m'  (Memorandum  from  Joseph  W. 
Paisie.  Chief.  SOj/Particulate  Matters  Programs 
Branch,  "PM-10  Serious  Area  Guidance:  Final  Staff 
Work  Product"  (September  24, 1993).  For  the 
moderate  area  RACM  analysis,  there  is  no 
presumptive  level  of  significance:  the  determination 
is  made  on  a  case  by  case  basis.  See  57  FR  13539. 


Rule  310  contains  a  section  which 
EPA  believes  threatens  the 
enforceability  of  the  rule.  Section  221  of 
the  rule  lists  the  reasonably  available 
control  measures  that  a  source  can  use 
in  reducing  PMio  emissions.  These 
measures  are  all  consistent  with  EPA 
recommended  measures  with  the 
exception  of  section  221.9,  which 
authorizes  "Other  means  approved  by 
the  Control  Officer."  This  provision  of 
the  rule  enables  the  Control  Officer  to 
approve  alternative  measures  that  may 
not  meet  the  enforceability  and  other 
approvability  criteria  established  by 
EPA. 

Following  discussions  with  EPA  on 
this  issue,  Maricopa  County  has  agreed 
to  revise  the  rule  to  delete  section  221 .9. 
However,  the  County  must  go  through 
another  public  notice  and  comment 
period  before  the  Count>'  Board  of 
Supervisors  will  approve  this  change. 
The  County  intends  to  expedite  its 
administrative  procedures  so  that  the 
rule  can  be  revised  and  resubmitted  «o 
EPA  prior  to  final  action  on  this  SIP 
revision.  See  letter,  with  attached  draft 
rule  revision  and  notice  of  public 
hearing,  dated  June  23. 1994  from  Karen 
J.  Heidel,  Maricopa  County 
Environmental  .Services  Department  to 
Dave  Calkins,  EPA.  In  today's  action, 
EPA  is  proposing  to  approve  Maricopa 
County  Rule  310  on  the  assumption  thai 
it  wiU  be  resubmitted  with  the  noted 
change  prior  to  final  action-on  this 
rulemaking.  In  the  alternative,  if  the 
County  does  not  revise  and  resubmit  the 
rule  prior  to  EPA's  final  action,  EPA 
proposes  to  approve  all  provisions  of 
Maricopa  County  Rule  310  with  the 
exception  of  section  221.9. 

Compliance  for  certain  measures, 
su«:h  as  Rules  310,  311,  314.  and  316 
must  be  determined  in  accordance  with 
appropriate  test  methods.  The  SIP 
revision  provides  that  compliance  with 
Rule  310  be  determined  in  accordance 
with  EPA  reference  method  9  ".  Rule 
314  xpquires  persons  to  obtain  a  pennit 
from  tf'ft  Control  Officer  in  order  lo 
condi.i  t  pisscribed  burning  activities. 
Certain  types  of  burning,  as  discussed  in 
the  TSD,  must  rot  exceed  the  County's 
visible  emission  standaj^d  of  20  percent 
opacity.  Rule  314  specifies  that 
co.mplience  with  the  opacity  sf.9ndard 
will  b«»  determined  in  accordance  with 
reference  method  9  contained  in  the 
Arizona  Testing  manual.  The  State's 
method  9  is  the  same  as  EPA's  method 
9.  Compliance  with  RuIe-311  shall  be 
determined  in  accordant*  with  EPA 
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'^C'jmpliance  with  Rule  310  js  detfimiiiied  in 
jccoi  dance  with  EPA  Method  9,  except  tjiat  opacity 
cbservations  for  intermittent  visible  emissions  shall 
rnquire  12  ratbw  than  24  consecutive  rei-ding.s  dt  ^•, 
f-nonii  intervals  for  the  averaging  linm. 


reference  methods  1 ,  2,  3.  4.  5.  and  9. 
Compliance  vnth  Rule  316  shall  also  be 
determined  in  accordance  writh  EPA 
reference  methods  1  through  5  and  9. 
EPA  believes  these  test  methods  are 
appropriate  for  determining  compliance 
for  the  following  reasons: 

Rule  310. 314 

As  mentioned  above,  compliance  with 
these  rules  is  determined  using  EPA 
reference  method  9.  While  this  test 
method  is  designed  to  determine 
opacity  of  smoke  plumes  from 
stationary  sources,  EPA  beUeves  that  it 
is  acceptable  for  determining 
compliance  with  these  types  of  dust 
generating  activities.  While  there  is  not 
a  smokestack  from  which  a  plume 
emanates.  EPA  has  not  provided  a  more 
appropriate  test  method  for  determining 
compliance  for  sources  such  as  these. 
Discussions  with  the  Maricopa  County 
Division  of  Air  Pollution  Control  have 
indicated  that  the  County  enforcement 
personnel  believe  a  more  appropriate 
method  needs  to  be  devised  and  using 
method  9  on  area  source  emissions  can 
be  difficult.  However,  they  believe  that 
method  9  can  be  reasonably  utilized  to 
determine  the  severity  of  visible 
emissions  from  the  dust  producing 
sources  to  which  the  rule  applies.  Since 
EPA  cannot  suggest  a  reasonable 
alternative  test  method  that  would 
provide  better  resirfts,  EPA  proposes  to 
approve  this  method  of  determining 
compliance. 

Rule  311,  Rule  316 

As  mentioned  above,  Rules  311  and 
316  utilize  test  methods  1  through  5  and 
9  to  gauge  compliance.  These  are  all 
appropriate  test  methods  to  determine 
emissions  from  stationary  sou.tres.  See 
40  CFR  Part  60.  Appendix  A. 
In  addition  to  meeting  the 
enforceability  requirements  of  the  Act 
and  EPA  guidance,  nonattainment  area 
plan  provisions  must  also  contain  a 
program  that  provides  for  enforcement 
of  the  control  measures  and  other 
elements  in  the  SIP.  See  ser  t  inns 
n0(a){2)(C)and  172|c)l7).  M..reover, 
where  the  State  relies  on  a  local  or 
regional  government  agency  for 
implementing  any  plan  provision,  the 
State  has  the  responsibility  for  ensuring 
adpqnate  implementation  of  that 
provision.  See  section  110(aK2)(E}{iii). 
The  .State  of  Arizona  has  a  program 
that  will  ensure  that  the  measures 
contained  in  the  SIP  revision  are 
adequately  enforced.  Primary 
enforcement  of  the  RACM  and  RACT 
rules  will  be  under  the  jurisdiction  of 
the  Maricopa  County  Division  of  Air 
Pollution  Control.  Regarding  Ihe 
County's  enforcement  program,  see 


"MAG  1991  Particulate  Plan  for  PM,o 
for  the  Maricopa  County  Area  and  1993 
Revisions— Revised  Chapter  9  and 
MaricofKa  County  Rules  310,  311  &  316, 
Responsiveness  Summary,"  ADEQ. 

Under  section  110(a)(2)(E)(iii)  of  the 
Act.  the  State  must  provide  necessary 
assurances  that  the  State  has 
responsibility  for  ensuring  adequate 
implementation  of  these  plan 
provisions.  The  State  has  the  authority 
to  take  legal  action  against  the  County 
if  the  State  determines  that  the  County 
is  not  carrying  out  its  enforcement 
responsibilities.  See  Appendix  B, 
Exhibit  13  of  the  SIP  revision.  Arizona 
State  Senate  Bill  1430. 

III.  Implications  ofToday's  Action 

EPA  is  proposing  to  approve  the 
moderate  nonattainment  area  PM,o  plan 
revision  submitted  to  EPA  for  the 
Maricopa  County  Urban  Planning  Area 
on  August  11,  1993  and  amended  on 
March  3,  1994.  Among  other  things,  the 
State  of  Arizona  has  demonstrated  that 
the  PPA  cannot  practicably  attain  the 
PMio  NAAQS  by  December  31, 1994. 
EPA  is  therefore  proposing  to  reclassify 
the  PPA  as  a  serious  nonattainment  area 
at  this  time.  However,  EPA  currently 
believes  that  the  alternative  approach 
authorized  by  the  Clean  Air  Act  of 
evaluating  the  area's  attainment  status 
after  December  31, 1994  is  a  more 
appropriate  approach.  Therefore,  in  thi^ 
absence  of  compelling  countervailing 
arguments  from  the  public,  EPA  does 
not  intend  to  take  final  action  on  the 
r<;clas5ifii;ation  proposal  in  this  notice 

As  noted,  additional  submittals  for 
the  initial  moderate  PMio  nonattairmienJ 
areas  were  due  at  later  dates.  EPA  will 
delennine  Ihe  adequacy  of  any  such 
.submittal  as  appropriate. 

IV.  Request  for  Public  Comments 

EPA  is  requesting  comments  on  ail 
aspects  of  today's  proposal.  As 
indicated  at  the  outset  of  this  notice. 
EPA  will  consider  any  comments 
received  by  (30  days  from  date  of 
publication) 

V.  Executive  Order  12866 

This  action  hab  been  classified  as  h 
Table  2  actio.T  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989,  (54  FR  2214-2.?25).  ^^ 
revised  by  ah  October  4, 1993, 
memorandum  from  Mi-^hael  H.  Shapiro-, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  e>rn!pted 
this  regulatory  action  frrmi  Executive 
Order  12866  review 
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VI.  Regulatory  Flexi  lility 

Under  the  Regulat  3ry  Flexibility  Act, 


5  U.S.C.  Section  600 
prepare  a  regulatory 
assessing  the  impact 


final  rule  on  small  ei  itities.  5  U.S.C. 


sections  603  and  60' 
EPA  may  certify  thai 


have  a  significant  ec  >nomic  impact  on 


a  substantial  numbei 


Small  entities  incluc  e  small  businesses. 


small  not-for-  profit 
government  entities 
over  populations  of 
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et  seq.,  EPA  must 
flexibiUty  analysis 
of  any  proposed  or 


.  Alternatively, 
the  rule  will  not 


of  small  entities. 


snterprises,  and 
with  jurisdiction 
ess  than  50.000. 


SIP  approvals  und  er  section  110  and 
subchapter  I,  Part  D  )f  the  Clean  Air  Act 
do  not  create  any  ne  v  requirements,  but 
simply  approve  requ  irements  that  the 
State  is  already  imp(  sing.  Therefore, 
because  the  federal  J  IP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  m  it  have  a  significant 
impact  on  small  enti  ies  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relation  ship  under  the 
Clean  Air  Act,  prepa  ation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  in(  uiry  into  the 
economic  reasonable  ness  of  state  action, 
the  Clean  Air  Act  foi  jids  EPA  to  base 
its  actions  concemin  i  SIPs  on  such 
grounds.  Union  Elec  ric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246,  256-66  (S.Ct. 
1976);  42  U.S.C.  sect  on  7410  (a)(2). 


pre  tecti 


List  of  Subjects  in  40 

Environmental 
pollution  control, 
relations.  Particulate 
and  recordkeeping 

Authority:  42  U.S.C. 

Dated:  luly  11.  1994. 
Felicia  Marcus, 
Regional  Administratoi 
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CFR  Part  52 

ion,  Air 
In^rgoverrunental 

matter,  Reporting 
requirements. 

sections  7401-7671q. 


40  CFR  F»art  52 

[OAQPS  »  CA  37-10-6i01;  FRL-5021-7] 

Approval  and  Promulgation  of 
implementation  Plans;  California  State 
Implementation  Plaii  Revision,  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  prdposed  rulemaking 

(NPRM). 


SUMMARY:  EPA  is 
revisions  to  the  Califfemia 
Implementation  Plan 
These  revisions 
oxides  of  nitrogen 
steam  generators.  pr(icess 
oilfield  drilling  oper  iti 


1  cone  Bm 


(NO: 


prG|)osmg  to  approve 
State 
(SIP)  for  ozone. 

the  control  of 
x)  from  boilers, 
heaters,  and 
ons.  The 


intended  effect  of  proposing  approval  of 
these  rules  is  to  regulate  emissions  of 
oxides  of  nitrogen  (NOx)  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  the 
Act).  EPA's  final  action  on  this  notice  of 
proposed  rulemaking  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  EPA  has  evaluated  these  rules  and 
is  proposing  to  approve  them  under 
provisions  of  the  CAA  regarding  EPA 
actions  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  August  29, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Fremcisco,  CA  94105.  Please  refer  to 
document  number  CA  37-10-6201  in  all 
correspondence. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814. 
Ventura  County  Air  Pollution  Control 

District,  800  South  Victoria  Avenue, 

Ventura,  CA  93009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1191. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include:  Ventura 
County  Air  Pollution  Control  District's 
(VCAPCD)  Rule  74.15.  "Boilers,  Steam 
Generators  and  Process  Heaters,"  and 
Rule  74.16.  "Oilfield  Drilling 
Operations."  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (ARB)  to  EPA  on  April 
5. 1991  (Rule  74.16)  and  June  19, 1992 
(Rule  74.15). 

^ackgroimd 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Pub.  L.  101-549. 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 


for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(f)  of  the  CAA.  On  November  25, 
1992,  EPA  published  a  NPRM  entitled 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Implementation  of  Title  I; 
Proposed  Rule,"  (the  NOx  Supplement) 
which  describes  the  requirements  of 
section  182(f).  The  November  25,  1992, 
notice  should  be  referred  to  for  further 
information  on  the  NOx  requirements 
and  is  incorporated  into  this  proposal 
by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182  (c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs) 
in  moderate  or  above  ozone 
nonattainment  areas.  The  Ventura 
County  Area  is  classified  as  severe; ' 
therefore  this  area  was  subject  to  the 
RACT  requirements  of  section  182(b)(2), 
cited  above,  including  the  November  15, 
1992  deadhne. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technologies 
guidelines  (CTG)  document  or  a  post- 
enactment  CTG  dociunent)  by 
November  15.  1992.  There  were  no  NOx 
CTGs  issued  before  enactment  and  EPA 
has  not  issued  a  CTG  document  for  any 
NOx  sources  since  enactment  of  the 
CAA.  The  RACT  rules  covering  NOx 
sources  and  submitted  as  SIP  revisions 
are  expected  to  require  final  installation 
of  the  actual  NOx  controls  by  May  31, 
1995,  for  those  sources  where 
installation  by  that  date  is  practicable. 

The  State  of  California  submitted  the 
rules  being  acted  on  in  this  document 
on  April  5, 1991,  and  June  19, 1992. 
This  document  addresses  EPA's 
proposed  action  for  VCAPCD's  Rule 
74.15,  "Boilers,  Steam  Generators  and 
Process  Heaters,"  and  Rule  74.16, 
"Oilfield  Drilhng  Operations."  VCAPCD 
adopted  Rule  74.16  on  January  8,  1991, 
and  Rule  74.15  on  December  3. 1991. 
These  submitted  rules  were  found  to  be 
complete  on  May  21. 1991  (Rule  74.16) 
and  August  27, 1992  (Rule  74.15) 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51. 


'  The  Ventura  County  Area  retained  its 
designation  of  nonattainment  and  was  classiHed  by 
operation  of  law  pursuant  to  sections  107(d)  and 
IBl(a)  upon  the  date  of  enactjnent  of  the  CAA.  See 
55  FR  56694  (November  6. 1991). 


Appendix  V^,  and  are  being  proposed 
for  approval  into  the  SIP. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
VCAPCD's  efforts  to  achieve  the 
National  Ambient  Air  Qualify  Standards 
(NAAQS)  for  ozone  and  in  response  to 
the  CAA  requirements  cited  above.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
NOx  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110,  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for  . 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.3  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must., 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 
rules.  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble, 
cited  above  (57  FR  55620).  In  the  NOx 
Supplement.  EPA  provides  guidance  on 
how  RACT  will  be  determined  for  major 
stationary  sources  of  NOx  emissions. 
While  most  of  the  guidance  issued  by 
EPA  on  what  constitutes  RACT  for 
stationary  sources  has  been  directed 
towards  application  for  VOC  sources, 
much  of  the  guidance  is  also  applicable 
to  RACT  for  stationary  sources  of  NOx 
(see  section  4.5  of. the  NOx 
Supplement).  In  addition,  pursuant  to 
section  183(c),  EPA  is  issuing 
alternative  control  techniques 
documents  (ACTs),  that  identify  - 
alternative  controls  for  all  categories  of 
stationary  sources  of  NOx.  The  ACT 
documents  will  provide  information  on 
control  technology  for  stationary 
sources  tJiat  emit  or  have  the  potential 
to  emit  25  tons  per  year  or  more  of  NOx- 
However,  the  ACTs  will  not  establish  a 
presumptive  norm  for  what  is 
considered  RACT  for  stationary  sources 


'  EPA  adopted  the  complelpness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  lo 
section  1 10(li)(])(A)  of  the  CAA.  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 

'Among  other  things,  the.  pre-amendmenl 
guidance  consisis  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  thai 
concern  RACT.  52  FR  45044  (November  24,  i987); 
"Issues  Rerating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  lo 
Appendix  D  of  November  24, 1987  Federal  Register 
.Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988). 


of  NOx.  In  general,  tLe  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Rule  74.15  limits  the  discharge  of 
NOx  from  boilers,  steam  generators,  and 
process  heaters  to  40  parts  per  million 
volume  (ppmv)  or  0.048  pounds  per 
million  Btu  (Ib/MMBtu).  Rule  74.15 
satisfies  all  the  requirements  of  RACT 
for  California  with  the  added  stringency 
of  a  lower  emission  Hmit.  The  rule's 
compliance  date  of  March  2, 1992, 
satisfies  the  CAA's  NOx  RACT 
implementation  date  requirement  of 
May  31, 1995  (§  182(b)(2)).  The  District 
expects  this  rule  to  provide  a  50  to  60% 
reduction  in  NOx  emissions  for  this 
source  category.  This  reduction 
corresponds  to  1.34  tons  per  day  based 
on  the  District's  inventory. 

Rule  74.16  requires  all  drilling 
operations  to  be  powered  by  utility 
electricity  unless,  under  Section  C.l,  its 
installation  is  not  cost  effective.  The 
exemption  may  be  granted  if  a  Best 
Available  Control  Technology  (BACT) 
evaluation  shows  that  the  cost  of  control 
exceeds  the  BACT  guideline  cost.  The 
costs  used  in  the  analysis  are  limited  to 
the  costs  of  installing  sufficient  and 
compatible  electric  capacity  to  power 
the  drill  rig.  For  driUing  operations 
claiming  an  exemption  from  this 
requirement,  the  emissions  of  NOx  from 
diesel-powered  engines  shall  not  exceed 
515  ppmv  or  6.9  grams  per  brake 
horsepower-hour  (g/bhp-hr). 
Compliance  must  be  demonstrated 
annually  by  source  testing.  Section  C.2 
also  grants  a  limited  exemption  for 
shallow  drilling  projects  which  use 
smaller  rigs  with  engines  that  cannot 
meet  the  emission  limit.  This  exemption 
applies  only  if  the  Section  C.l  cost 
effectiveness  exemption  also  applies, 
and,  in  any  event,  expires  on  June  1, 
1995,  when  manufacturer  certified  low 
NOx  engines  are  expected  to  be 
available.  A  more  detailed  discussion  of 
the  sources  controlled,  the  controls 
required,  and  the  justification  for  why 
these  controls  represent  RACT  can  be 
found  in  the  Technical  Support 
Documents  (TSDs)  for  Rules  74.15  and 
74.16,  date  November  19, 1993. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations  and  EPA  policy.  Therefore, 
VCAPCD's  Rule  74.15.  "Boilers,  Steam 
Generators  and  Process  Heaters,"  and 
Rule  74.16,  "Oilfield  DrilUng 
Operations,"  are  being  proposed  for 
approval  under  section  nO(k)(3)  of  the 


CAA  as  meeting  the  requirements  of 
section  110(a),  section  182(b)(2).  section 
182(0  and  the  NOx  Supplement  Jo  the 
General  Preamble. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements.* 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  Section  600  et.  seq..  EPA  must 
prepare  a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements, ) 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410  (a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro. 


'Section  C.3  of  Rule  74.15  references  VCAPCP 
Rule  32.  VCAPCD  Rule  32  was  not  submitted  to 
EP.^  with  Rule  74.15and  has  not  been  approved  by 
EPA  for  inclusion  into  the  SIP.  Therefore,  this 
NPRM  for  Rule  74.15  does  not  constitute  action  nn 
or  approval  of  Rule  32  into  the  SIP. 

Both  Rules  74.15  and  74.16  reference  California 
Air  Resources  Board's  (CARS)  Method  100.  which 
has  been  cited  for  certain  deficiencies  by  !.►,»■ 
Emissions  Measurement  Branch.  GARB  has 
committed  to  correct  these  denciencies  m  1994.  e.->d 
final  approval  of  Rules  74.15  and  74.16  .s 
contingent  on  these  corrections. 
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Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulalory  acti« «  from  Executive 
Order  12866  review . 


P]  otection  Agency,  Air 
I  ydrocarbons, 
I  elations.  Ozone, 


Voialile 


List  of  Subyects  in  4fi  CFR  Part  52 

Environmental 
pollution  control, 
Inteigoremniental 
Reporting  and  recordkeeping 
requirements, 
compooDds. 

Authority:  42  U.S.C 

Dated;  July  11.1994. 
Felicia  Marcus, 
Regional  Administmtir. 
[FR  Doc.  94-1B326  Fi^  7-27-94;  B:45  ami 
BILUMC  COOE  6SW  «»  P 


organic 

7401-7671q. 


40  CFfl  Part  81 

[Region  II  Docket  No.  132.  StPTRAX  »  NYt4- 
1-6563.  FRL-6022-q 

Clean  Air  Act  Pronjuigation  of 
R«classifica1iofi  of  iOzone 
NonattainnMnt  Area;  States  of  New 
Jersey  and  New  York 

agency:  Elnvironmeiital  Protection 

Agency. 

ACTION:  Proposed  nile. 


SUMMARY:  The  Envii  ormiental  Protection 
Agency  (EPA)  is  pre  posing  to  reclassify 
the  Poughkeepsie  o;  ;one  nonattaimnent 
area  from  a  marginail  nonattainment  area 
to  a  moderate  nonaaaiament  area.  This 
action  also  propose!  a  determination 
that  the  Allentown-  3ethlehem-Easton. 
NJ-PA;  Albany-Sch«  nectady-Troy.  NY; 
Buffalo-Niagara  Fal  s,  NY;  Essex 
County.  NY;  and,  Jefferson  County.  NY 
ozone  nonattainmei  it  areas  classified  as 
marginal  have  attaii  led  the  ozone  air 
quality  standard  by  the  attainment  date 
of  November  15. 19  >3.  These  actions  are 
based  on  monitoreclair  quaUty  readings 
for  the  national  ami  ient  air  quality 
standard  for  ozone  (  uring  the  years 
1991-1993. 

DATES:  Comments  n  ust  be  received  on 
or  before  Augxist  29  1994. 
ADDRESSES:  All  con  ments  should  be 
addressed  to:  Jeanni  i  M.  Fox.  Regional 
Administrator.  Envi  ronmental 
Protection  Agency,  legion  II  Office.  26 
Federal  Plaza,  New  ifork.  NY.  10278. 

Materials  relevani  to  this  rulemaking 
are  located  in  Rm.  h  1-1500.  First  Floor. 
Waterside  Mall.  4(rt  M  Street  SW.. 
Washington.  DC.  an  i  may  be  inspected 
at  this  location  duri  ig  the  hours  from 
8:30  a.m.  to  12  nooi  and  from  1:30  p.m. 
to  3:30  p.m..  Monda y  through  Friday, 
except  for  legal  holi  Jays.  A  duphcate 
copy  of  the  material  s  are  located  in  the 
EPA  Regional  Offia  previously  listed. 


FOR  FURTHER  WFORMATtON  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  U  Office,  26  Federal 
Plaza,  Room  1034A,  New  York,  NY. 
10278.  (212)  264-2517. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgronnd 

A.  Clean  Air  Act  Requirements  and  EPA 
Actions  Concerning  Designation  and 
Classification 

Section  107(dK4)  of  the  Clean  Air  Act 
(the  Act)  required  the  States  and  EPA  to 
designate  areas  as  attainment, 
nonattainment,  or  unclassifiable  for 
ozone  as  well  as  other  pollutants  for 
which  national  ambient  air  quality 
standards  (NAAQS)  have  been  set. 
Section  181(aKl)  (table  1)  required  that 
ozone  nonattainment  areas  be  classified 
as  marginal,  moderate,  serious,  severe, 
or  extreme,  depending  on  their  air 
quality. 

In  a  series  of  Federal  Register  (FR) 
notices.  EPA  completed  this  designation 
and  classification  process.  The  reader  is 
referred  to  56  FR  58694  (Nov.  6. 1991); 
57  FR  56762  (Nov.  30, 1992);  and.  59  FR 
18967  (April  21. 1994).  in  which.  EPA 
designated  and  classified  all  areas  of  the 
country  for  ozone. 

Areas  designated  nonattainment  for 
ozone  are  required  to  meet  attaiiunent 
dates  specified  under  the  Act.  For  areas 
classified  marginal  through  extreme,  the 
attainment  dates  rsmige  from  November 
15. 1993  through  November  15.  2010.  A 
discussion  of  the  attainment  dates  is 
found  in  the  General  Preamble.  57  FR 
13498  (April  16. 1992). 

The  Allentown-Bethlehem-Easton.  NJ- 
PA;  Albany-Schenectady-Troy.  NY; 
Buffalo-Niagara  Falls,  NY;  Essex 
County,  NY;  Jefferson  County.  NY;  and. 
Poughkeepsie.  NY  areas  were 
designated  nonattainment  and  classified 
marginal  for  ozone  pursuant  to  56  FR 
58694  (Nov.  6. 1991);  57  FR  56762  (Nov. 
30. 1992);  and.  59  FR  18967  (April  21. 
1994).  By  this  classification,  their 
attainment  date  became  November  15, 
1993. 

B.  Act  Requirements  and  EPA  Actions 
Concerning  Reclassification 

Section  181(b)(2)(A)  requires  the 
Administrator,  shortly  after  the 
attainment  date,  to  determine  whether 
ozone  nonattainment  areas  attained  the 
NAAQS.  This  provision  states: 

Within  6  months  follo«viQg  the  applicable 
attainment  date  (including  any  extension 
thereof)  for  an  ozone  nonattainment  area,  the 
Administrator  shall  determine,  based  on  the 
areas  design  value  (as  of  the  attainment 
date),  whether  the  area  attained  the  standard 
by  that  date 


This  fjrovision  further  states  that,  for 
areas  classified  as  marginal,  moderate, 
or  serious,  if  the  Administrator 
determines  thai  the  area  did  not  attain 
the  standard  by  its  attainment  date,  the 
area  must  be  reclassified  upwards: 

Except  for  any  Severe  or  Extreme  area,  any 
area  that  the  Administrator  finds  has  not 
attained  the  standard  by  that  date  shall  be 
reclassiTied  by  operation  of  law  in 
accordance  with  table  1  of  subsection  (a)  of 
this  section  to  the  higher  of — 

(i)  the  next  higher  classification  for  the 
area,  or 

(ii)  the  classification  applicable  to  the 
area's  design  value  as  determined  at  the  time 
of  the  notice  required  under  subparagraph 
(B). 

Finally,  subparagraph  (B)  of  Section 
182(b)(2)  mandates  that  the 
Administrator  publish  a  notice  in  the 
Federal  Register  identifj'ing  each  area 
that  failed  to  attain  the  NAAQS. 

As  quoted  previously,  the 
detCTmination  of  attainment  status  is 
based  on  the  area's  "design  value."  EPA 
interprets  this  provision  generally  to 
refer  to  EPA's  methodology  for 
determining  attainment  status.  See 
generally,  H  Comm.  Rep.  101-490  pp. 
197,  232  (1990)  (House  Energy  and 
Commerce  Committee  Report). 

For  ozone,  EPA  determines 
attainment  status  on  the  basis  of  the 
expected  number  of  exceedances  of  the 
NAAQS  over  the  three-year  period  up 
to,  and  including,  the  attainment  date. 
This  procedure  is  described  in  57  FR 
13506  (April  16, 1992).  Under  these 
requirements,  for  marginal  ozone 
nonattairmient  areas,  EPA  considers  air 
quality  during  the  years  1991-1993  to 
determine  whether  the  area  met  its 
attainment  date. 

II,  Summary  of  Proposed  Action 

EPA  is  proposing  to  determine  that 
the  Poughkeepsie  nonattaimnent  area 
failed  to  demonstrate  attainment  by  its 
attainment  date  of  November  15, 1993. 
The  Poughkeepsie  ozone  nonattainment 
area  is  comprised  of  Dutchess  County, 
northern  Orange  County  and  Putnam 
County,  NY.  As  discussed  in  the 
accompanying  technical  support 
document,  this  determination  is  based 
on  air  quahty  monitors  revealing 
exceedances  of  the  ozone  NAAQS       -    ' 
during  1991-1993.  The  Poughkeepsie 
area  recorded  four  exceedances  of  the 
NAAQS  at  a  monitoring  site  in 
Millbrook,  Dutchess  County.  Therefore, 
the  average  expected  number  of 
exceedances  of  the  NAAQS  over  the 
three-year  period  is  greater  than  1.0.  The 
uzone  data  measured  at  the  Millbrook 
monitor  during  the  1991-1993  period 
indicates  a  design  value  of  0.126  parts 
per  million  and  an  average  expected 


number  of  exceedances  of  1.4. 
Therefore,  the  EPA  is  proposing  to 
reclassify  or  bump-up  the  Poughkeepsie 
ozone  nonattainment  area  from  a 
marginal  nonattainment  area  to  a 
moderate  nonattainment  area. 

It  should  be  noted  that  on  April  21, 
1994  in  59  FR  18967,  EPA  made  a  final 
determination  that  portions  of  Orange 
County  are  included  in  the 
Poughkeepsie  ozone  nonattainment 
area.  An  opportunity  for  public 
comment  on  the  designation  of  northern 
Orange  County  was  given  on  November 
30,  1992  in  57  FR  56762.  As  a  result  of 
this  proposal  to  reclassify  the 
Poughkeepsie  nonattainment  area, 
portions  of  Orange  County  would 
become  moderate  nonattainment  along 
with  Dutchess  and  Putnam  Counties. 
EPA's  final  decision  to  include  portions 
of  Orange  County  in  the  Poughkeepsie    - 
ozone  nonattainment  area  is  not  the 
subject  of  this  proposal,  and  EPA  is  not 
soliciting  comments  on  its  final  action 
in  that  regard. 

This  proposed  rule  fulfills  EPA's 
obhgations  under  Section  181(b)(2)  to 
determine  whether  the  Poughkeepsie 
area  attained  the  ozone  NAAQS  by  its 
attainment  date,  and  to  publish  its 
determination  in  the  Federal  Register. 

Under  Section  182(i)  of  the  Act, 
reclassifying  this  area  as  moderate 
means  that  the  State  will  be  required  to 
submit  State  hnplementation  Plan  (SIP) 
revisions  appropriate  for  a  moderate 
area  under  Section  182(b).  Section 
182(i)  further  provides  that  the 
deadlines  provided  under  the 
requirements  of  Section  182(b)  remain 
apphcable  to  this  area,  except  that  the 
Administrator  (or  the  Administrator's 
delegate)  "may  adjust  any  applicable 
deadlines  (other  than  attainment  dates) 
to  the  extent  such  adjustment  is 
necessary  or  appropriate  to  assure 
consistency  among  the  required 
submissions."  Accordingly, 
reclassification  to  moderate  results  in  an 
attainment  date  for  this  area  of 
November  15,  1996,  under  Section 
181(a)(1)  (table  1). 

However,  EPA  is  exercising  its 
authority  to  adjust  the  SIP  submission 
schedules  for  the  moderate  area 
controls.  All  SIP  submissions  required 
imder  Section  182(b)  must  be  submitted 
by  November  15,  1995.  All  required 
controls  and  emissions  reductions  must 
be  implemented  or  achieved  on  a 
schedule  that  facifitates  attainment  by 
November  15,  1996  (the  attainment 
date).  This  submittal  date  will  assure 
consistency  in  SIP  submittal  schedules 
and  afford  the  State  sufficient  time  to 
prepare  the  submittals,  while  also 
assuring  that  the  required  controls  may 
be  implemented  by  the  attainment  date. 


EPA  cautions  that  because  the 
determination  of  whether  the  area 
attains  the  NAAQS  by  the  end  of  1996 
must  be  based  on  air  quality  during  the 
1994-1996  period,  the  sooner  the 
moderate-area  controls  are 
implemented,  the  more  likely  the  area 
will  reach  attainment  by  the  end  of 
1996. 

In  addition,  EPA  is  proposing  a 
determination  that  the  Allentown- 
Bethlehem-Easton,  NJ-PA;  Albany- 
Schenectady-Troy,  NY;  Buffalo-Niagara 
Falls,  NY;  Essex  County,  NY;  and, 
Jefferson  County,  NY  marginal 
nonattainment  areas  succeeded  in 
demonstrating  attainment  by  their 
attainment  date  of  November  15,  1993. 
As  discussed  in  the  accompanying 
technical  support  document,  this 
determination  is  based  on  ozone  air 
quality  data  measured  during  the  1991- 
1993  period.  These  five  marginal  areas 
recorded  none  or  only  one  exceedance 
of  the  standard  at  any  one  monitoring 
site  in  the  area.  Therefore,  the  average 
expected  number  of  exceedances  of  the 
NAAQS  over  the  three-year  period,  for 
these  five  areas,  is  less  than  1.0. 
Although  EPA  is  proposing  to 
determine  that  these  areas  have  attained 
the  ozone  NAAQS,  they  will  continue  to 
carry  the  designation  of  nonattainment 
and  the  classification  of  marginal.  They 
are  eligible  to  be  redesignated  to 
attainment  under  Section  107(d)(3),  if 
the  criteria  of  that  provision  are  met.  A 
redesignation  of  an  area  to  attainment 
must  be  a  formal  request  by  a  state  to 
EPA  and  include,  among  other  things,  a 
public  hearing,  all  Section  110  and  Part 
D  requirements  and  a  ten  year 
maintenance  plan.  EPA  must  review  a 
redesignation  request  and  follow  the 
usual  procedures  of  a  completeness 
review,  a  notice  of  proposed  rulemaking 
and  a  final  action  after  reviewing  public 
comments. 

Proposed  Action 

The  EPA  is  proposing  to  reclassify  the 
Poughkeepsie  ozone  nonattainment  area 
from  a  marginal  nonattainment  area  to 
a  moderate  nonattainment  area.  This 
action  also  proposes  a  determination 
that  the  Allentown-Bethlehem-Easton, 
NJ-PA;  Albany-Schenectady-Troy,  NY; 
Buffalo-Niagara  Falls,  NY;  Essex 
County,  NY;  and,  Jefferson  County,  NY 
ozone  nonattainment  areas  classified  as 
marginal  have  attained  the  ozone  air 
quality  standard  by  the  attainment  date 
of  November  15,  1993.  These  actions  are 
based  on  measured  ozone  air  quality 
levels  during  the  years  1991-1993. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  estabhshing  a  precedent  for  any 
future  request  for  revision  to  any  SIP. 


Each  request  for  revision  to  the  SIP  shall 
be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
Under  Executive  Order  12866.    " 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant    • 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnenl  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Reclassification  of  nonattainment 
areas  under  Section  181  of  the  Act  do 
not  create  any  new  requirements. 
Therefore,  because  the  federal  SIP 
approval  does'not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  small 
entities.  Moveover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  US  EPA 
427  US  246,  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  US  C  7401-7671  q. 
Dated:  July  14.  1994. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  94-184.51  Filed  7-27-94;  8:45  am| 

BILLING  CODE  6560-SO-P 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  502,  503, 510, 514,  540, 
and  583 


(Docket  No.  94-14] 

Update  of  Existing  Filing  and  Service 
Fees 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Commission")  proposes- 
to  revise  its  existing  fees  for  filing 
petitions,  complaints,  and  special 
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docket  applications; 
information  services 
searches,  document 
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cruise  operators  for 
casualty  certificates; 
NVOCC  listings.  Thi 
update  existing  fees 
costs  to  the  Coram 
DATES:  Comments 
1994. 

ADDRESSES:  Comnoeit 
fifteen  copies)  to: 
Secretary.  Federal 
Commission,  800 
N\V.,  Washington. 
FOR  FURTHER 
Jeremiah  D.  Hospita 
Smolik.  Bureau  of 
Analysis.  Federal 
Commission.  800 
NW..  Washington 
523-5790. 
SUPPLEMENTARY 
Commission  is 
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(B)  the  value  of  the 
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(C)  public  policy  or 
'(D)  other  relevant  " 

31  U.S.C.  9701 
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(c)  The  management  and  sup)ervisor>"  costs. 

(d)  The  costs  of  enforcement,  collection, 
research,  establishment  of  standards,  and 
regulations,  including  any  required 
environmental  impact  statements. 

OMB  Circular  A-25,  paragraphs  6  d.  (a), 
(b),  (c),  and  (d).  OMB  Circular  A-25  also 
calls  for  a  periodic  reassessment  of 
costs,  with  related  adjustment  of  fees,  if 
necessary,  and  the  establishment  of  new 
fees  where  none  exists.' 

The  Commission's  current  filing  and 
service  fees  have  been  in  effect  since 
1983.  The  fees  established  at  that  time 
are  no  longer  representative  of  the 
Commission's  actual  costs  for  providing 
such  services.  The  Commission, 
accordingly,  proposes  to  update  its  fees 
to  reflect  current  costs  to  the 
Commission. 

The  Commission  has  reviewed  its 
current  fees  and  developed  data  on  the 
time  and  cost  involved  in  providing 
particular  services  to  arrive  at  the 
updated  direct  labor  costs  for  those 
services.  The  direct  labor  costs  included 
clerical,  professional,  supervisory,  and 
executive  time  expended  on  an  activity, 
plus  a  check  processing  cost  of  $1.00. 
Indirect  costs  (overhead  and  other 
assignable  costs]  were  added  to  direct 
labor  costs  to  arrive  at  fully  distributed 
costs  for  providing  each  service.  The 
indirect  costs  include  Government 
overhead  costs,  whidi  are  fringe 
.benefits  and  other  wage-related 
Government  contributions  contained  in 
OMB  Circular  A-76;  ^  Commission 
general  and  administrative  expenses;  ^ 
and  office  general  and  administrative 
overhead  expenses.*  The  sum  of  these 
indirect  cost  components  gives  an 
indirect  cost  factor  that  is  added  to  the 
direct  labor  costs  of  an  activity  to  arrive 
at  the  fully  distributed  cost.  Appendix 
A  is  a  detailed  explanation  of  bow  the 
indirect  cost  factor  was  computed. 

All  current  fees,  except  as  noted,  are 
being  revised  to  reflect  the  higher  costs 


'  In  a  companion  rulemaking  proceeding  Docket 
No.  94-15,  New  Filing  Fees,  the  Commission  is 
propiosing  implementing  new  fees  for  tariff  and 
agreement  filings^  applications  for  Tiling  alternate 
data,  for  extension  of  time  to  file,  and  for  waiver 
of  detailed  filing  of  fmancial  data  in  the  domestic 
offshore  trades:  and  the  filing  of  general  rate 
iiicreaaes  in  the  domestic  offshore  Uades. 

-These  include  leave  and  holidays,  retirement. 
workmen's  compensation  awards,  health  and  life 
insurance,  and  Medicare.  These  are  expressed  as  a 
percentage  of  basic  pay. 

'These  costs  include  all  salaries  and  o\-erhead. 
such  as  rent,  utilities,  supplies,  and  equipment, 
allocated  to  the  Offices  of  the  Commissioners. 
Managing  Director,  General  Counsel,  and  the 
Bureau  of  Administration.  The  percentage  of  these 
costs  to  the  total  agency  budget  is  allocated  across 
all  CommisstoD  pmgrams. 

'Ttkese  expenses  are  limited  to  the  overhead 
expenses  allocated  to  those  bureaus  and  offices 
involved  in  fee-generating  activities,  and  is  derived 
from  dividing  allocated  overhead  expenses  by  the 
total  funding  for  these  fee-generating  offices. 


to  the  Commission  in  providing  its 
services.  A  summary  schedule  of 
revised  fees  is  provided  in  Appendix  B. 
A  detailed  summary  of  the  data  used  to 
arrive  at  the  proposed  fees  is  available 
from  the  Secretary  of  the  Commission 
upon  written  request. 

Proposed  Fees 

Part  502  Fees 

The  Commission  assesses  a  number  of 
fees  under  its  Rules  of  Practice  and 
Procedure  codified  at  46  CFR  Part  502. 
The  fees  contained  in  Part  502  are  being 
revised  to  reflect  the  current  cost  to  the 
Commission  of  providing  particular 
services.  General  petitions  and  petitions 
for  declaratory  orders  filed  with  the 
Commission  are  currently  assessed  a 
filing  fee  of  $50.  The  Commission 
proposes  to  raise  this  amount  to  $162.' 
The  formal  complaint  filing  fee  is 
increased  to  $166  fi-om  $50.  The  fee  for 
filing  special  docket  applications  is 
increased  to  $86  fi-om  $25.  The  filing  fee 
for  informal  complaints  is  increased  to 
$68  from  $25.  Persons  using  the 
Commission's  conciliation  services  will 
be  assessed  a  $61  fee,  up  fi-om  $25. 

Part  503  Fees 

The  Commission's  rules  on  public 
information,  46  CFR  Part  503,  contain 
fees  to  be  charged  for  certain  ser\'ices 
provided  to  the  public.  These  fees  also 
are  being  updated  to  reflect  the  current 
cost  to  the  Commission.  Record  search 
services  performed  by  Commission  staff 
will  be  increased  from  $11  to  $15  per 
hour  for  clerical  staff,  and  from  $23  to 
$30  per  hour  for  professional  staff;  the 
minimum  charge  for  a  record  search 
will  increase  from  $11  to  $15.  The 
charge  for  reviewing  documents  to 
determine  whether  they  are  exempt 
from  disclosure  imder  the  Freedom  of 
Information  Act  is  being  increased  to 
$63  per  hour  from  $38.  While  the  per- 
page  copying  charge  of  five  cents  per 
page  (one  side)  is  not  being  revised,  the 
service  charge  for  copying  performed  by 
Commission  staff  will  increase  to  $15 
per  hoiu-.  The  minimum  service  fee  for 
copying  remains  unchanged  at  $3.50. 
The  fee  for  validating  and  certifying 
documents  is  increased  to  $70  per 
certificate.  Annual  subscription  services 
for  Commission  pubUcations  will  be 
increased  as  follows:  $278  for  initial  and 
final  orders  in  all  formal  proceedings, 
and  $223  for  final  orders  only  in  all 
formal  proceedings.  Subscription  fees 
for  copies  of  Corrmiission  rules  and 
regulations  are  increased  as  follows:  $83 
for  initial  set  of  the  rules  and 
regulations,  and  $7  for  an  annual 


'All  proposed  revised  fees  have  been  rounded 
down  to  the  nearest  dollar. 


subscription  for  all  amendments  to 
existing  rules  and  new  rules  issued 
during  the  year.  The  latter  fee  is  a 
decrease  from  the  current  fee  of  $8.25. 
The  fee  to  have  one's  name  placed  on 
a  mailing  fist  of  a  specific  docket  to 
receive  all  issuances  pertaining  to  the 
proceeding  is  increased  to  $7  per 
proceeding,  up  from  $3.  The  fee  for 
copies  of  the  Commission  Rules  of 
Practice  and  Procedure  will  be  $9  and 
an  annual  subscription  to  amendments 
will  be  $7;  these  are  increased  from 
$4.25  and  $4,  respectively.  The  fee  for 
applications  for  admission  to  practice 
before  the  Commission  for  persons  not 
attorneys  at  law  will  increase  from  $13 
to  $77. 

Under  its  rules  regarding  access  to 
records  of  personal  information,  the 
Commission  assesses  fees  for  copying, 
certifying,  and  validating  documents. 
The  Commission  is  reducing  its  per- 
page  copying  charge  under  these  rules 
from  30  cents  a  page  to  5  cents  a  page; 
this  is  consistent  with  the  Commission's 
general  copying  charge.  The 
Commission  is  increasing  its  fee  for 
certification  and  validation  of 
documents  under  these  rules  to  $70  per 
document;  this  is  also  consistent  with 
similar  fees  assessed  elsewhere. 

The  Commission  is  also  clarifying  and 
updating  its  policy  contained  in  46  CFR 
Part  503  regarding  the  waiver  or 
reduction  of  service  and  filing  fees.  It  is 
the  general  policy  of  the  Commission 
not  to  waive  or  reduce  service  or  filing 
fees.  The  Commission  will,  however, 
entertain  requests  for  waiving  or 
reducing  fees  based  on  public  interest 
grounds  or  undue  hardship. 

In  a  somewhat  related  matter,  the 
Commission  no  longer  publishes  a  guide 
on  the  shipping  of  automobiles,  entitled 
A  u  torn  obile  Man  ufactu  rers 
■  Measurements.  Therefore,  the 
Commission  proposes  to  delete  the 
obsolete  reference  to  this  guide  in  4fi 
CFR  Part  503. 

Freight  Fonwrder  Fees 

Part  510  of  the  Commission's 
regulations,  46  CFR  Part  510,  contains 
fees  associated  with  the  filing  of 
applications  for  ocean  freight  forwarder 
licenses.  The  Commission  proposes  to 
revise  its  fees  under  these  regulations  as 
follows:  increase  the  license  application 
fee  to  $687  from  $350,  increase  the  fee 
for  reissuance  of  a  hcense  or  status 
change  application  to  $365  from  $100. 
and  increase  the  fee  for  supplemental 
investigations  of  pending  license 
applications  to  $213  from  $100. 


ATFIFees 

The  Commission  s  regulations  on 
tariff  filing,  46  CFR  Part  514,^  contain 
fees  for  filing  applications  requesting 
special  permission  to  depart  from 
established  rules,  and  fees  related  to  the 
Commission's  Automated  Tariff  Filing 
and  Information  System  ("ATFI").  The 
application  fee  for  special  permission 
requests  will  increase  to  $146  from 
$100.  ATFI-related  fees  will  go  up  as 
follows: 


Dollars 

ATFI  Registration ,. . 

$162 

Registration  Changes  

136 

Certification        of         Software 
Functionality  

3*5^ 

Initial  Set  of  ATFI  Tapes 

336 

Daily  Update  of  ATFI  Tapes 

Weekly  Update  of  ATFI  Tapes  ... 
Monthly  Update  of  ATFI  Tapes  .. 
Miscellaneous  Tapes 

61 
86 

136 

61 

Updates  of  ATFI  tapes  include  a  set 
number  of  tapes;  if  more  ta{>es  are 
required,  the  fee  will  increase  by  $25 
per  additional  tape.  The  Commission 
currently  charges  the  pubfic,  under 
section  502  of  Public  Law  102-582,  46 
U.S.C.  1707a,  46  cents  per  minute  for 
data  retrieval  from  the  ATFI  database." 
The  Commission  is  not  proposing  any 
change  in  this  charge  at  this  time. 
Likewise,  the  Commission  is  not 
proposing  any  change  in  fees  for  ATFI 
user  manuals.  The  Commission  is 
studying  its  costs  in  these  areas,  and 
will  propose  revised  fees  in  the  future. 

Financial  Responsibility  Certificate  Fees 

Under 46  CFR  Part  540,  Security  for 
the  Protection  of  the  Public,  passenger 
vessel  operators  file  applications  for 
certificates  to  show  that  they  have 
sufficient  coverage  to  (1)  Indemnify 
passengers  for  nonperformance  of 
transportation,  and  (2)  meet  any  liability 
incurred  for  death  or  injury.  The 
Commission  proposes  to  increase  the 
filing  fees  for  these  certificates  as 
follows:  for  certificate  of  performance, 
$1,874,  and  for  certificate  of  casualty, 
$830. 

NVOCC  list  Fee 

The  Commission  provides,  upon 
request,  a  listing  of  tariffed  and  bonded 
non-vessel-operating  common  carriers 
("NVOCCs").  This  list  is  used  as  proof 


"The  Conunission  is  not  proposing  any  changes 
to  Paris  550,  Publishing,  Filing,  and  Posting  of 
Tariffs  in  Domestic  Offshore  Commerce,  and  580. 
Publishing  and  Filing  Tariffs  by  Common  Carriers 
in  the  Foreign  Commerce  of  the  United  States, 
because  these  parts  are  obsolete,  are  subsumed  in 
Part  514,  and  will  be  removed  in  the  near  future. 

'  The  Corrmiission's  authority  to  assess  an  ATFI 
retrieval  fee.  under  section  502  of  Pub.  L.  102-582. 
expires  on  September  30. 1995. 


by  common  carriers  that  listed  NVOCCs 
are  in  compfiance  with  the 
Commission's  regulations,  i.e.,  that  they 
are  tariffed  and  bonded.  The 
Commission  proposes  to  increase  the 
charge  for  providing  this  list  to  $122. 
Those  requesting  the  list  can  have  the 
information  in  several  forms:  hard  paper 
copy,  diskette,  or  tape. 

In  keeping  with  OMB  guidelines,  the 
Commission  intends  to  update  its  fees 
on  an  annual  basis.  In  updating  its  fees, 
the  Commission  will  incorporate 
changes  in  the  wages  and  salaries  of  its 
employees  into  direct  labor  costs 
associated  with  its  serv ices,  and 
recalculate  its  indirect  costs  (overhead) 
based  on  current  level  costs. 

The  Commission,  in  its  latest 
amendment  to  46  CFR  Part  502.  omitted 
a  reference  to  Public  Law  88-777  in  its 
Authority  statement  (58  FR  30848.  July 
19,  1993).  This  omission  is  proposed  to 
be  corrected  in  this  document. 

The  Commission  certifies  pursuant  to 
section  605(b)  of  the  Regulator) 
Flexibility  Act.  5  U.S.C.  605(bj'.  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizational 
units,  and  small  governmental 
jurisdictions.  The  Commission 
recognizes  that  these  proposed  fees  may 
have  some  impact  on  the  shipping 
industry,  but  not  of  the  magnitude  that 
would  be  contrary  to  the  requirements 
of  the  Regulatory  Flexibility  Act.  For  the 
most  part,  entities  impacted  by  the 
proposed  increases  are  ocean  common 
carriers,  who  traditionally  have  not  been 
viewed  as  small  entities.  Fees  collected 
from  the  general  public  for  Commission 
information  recover  the  total  cost  to  the 
Commission  for  providing  specific 
services.  Fees  for  filing  petitions,  formal 
and  informal  complaints,  in  the 
Commission's  view,  do  not  impose  an 
undue  burden  nor  have  a  chiUing  effect 
on  filers.  Furthermore,  Commission 
regulations  provide  for  waiver  of  fees  for 
those  entities  that  can  make  the  required 
showing  of  undue  hardship. 

This  proposed  rule  does  not  contain 
any  collection  of  information 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980.  as 
amended.  Therefore,  OMB  review  is  not 
required. 

List  of  Subiects 

46  CFR  Part  502. 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Investigations.  Lawyers,  and 
Reporting  and  recordkeeping 
requirements. 
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46  CFR  Part  503 

Classified  information 
information,  Privacy, 

46  CFR  Part  510 

Freight  forwarders. 
Reporting  and.recon 
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46  CFR  Part  514 
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46  CFR  Part  540 
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Insurance,  Maritime 
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46  CFR  Port  583 
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Freight,  Maritime 
and  recordkeeping 
Surety  bonds. 

Pursuant  to  5  U.S.C 
Independent  Offices 
Act,  31  U.S.C.  9701. 
the  Shipping  Act  of  1 
1716,  the  Commission 
amend  title  46  of  the 
Regulations  as  follows ; 
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PART  502— RULES  O 
PROCEDURE 


■  PRACTICE  AND 


1.  The  authority  citj  t 
is  revised  to  read  as  fo  low 


ion  for  Part  502 
s: 


2j 
SC 


Authority:  5  U.S.C.  50- 
556(c).  559,  561-569,  57 
]141j(a);  18  U.S.C.  207 
28  U.S.C.  2112(a):  31  U. 
app,  817,  820.826,  841a. 
1707-1711,1713-1716: 
1965  (30  FR  6469);  21  U 
L.  88-777  (46  US  C.  app 


551.552.553, 
1-596:  12  use. 
use.  501(c)(3): 
9701:  46  U.S.C. 
1114(b).  1705, 
O  11222  of  May  8. 
C.  853a:  and  Pub. 
817d,  817e). 


Subpart  E— Proceedir|gs 
Motions;  Replies 

2.  Section-502.62(0 
as  follows: 


;  Pleadings; 

s  revised  to  read 


§  502.62    Complaints  an  i  fee 


(f)  The  complaint  shpll 
accompanied  by  remit 
filing  fee. 


be 
ance  of  a  5166 


3.  Section  502.68(a)p) 
read  as  follows: 


§502.68    Declaratory  ort^ers 

(a)  *  •  - 

(3)  Petitions  shall  be 
remittance  of  a  $162  fi 


is  revised  lo 
and  fee. 


accompanied  by 
ing  fee. 


4.  Section  502.69(b) 
as  follows: 


is  revised  to  read 
§  502.69    Petitions— ger  eral  and  fee. 


(b)  Petitions  shall  be  accompanied  by 
remittance  of  a  $162  filing  fee.  IRule  69.) 

Subpart  F — Settlement;  Prehearing 
Procedure 

5.  Section  502.92(aK3)(ii)  is  revised  to 
read  as  follows: 

§  502.92    Special  docket  applications  and 
fee. 

(a)  .  *  . 

(3)(i)  *  •  * 

(ii)  The  application  for  refund  or 
waiver  must  be  accompanied  by 
remittance  of  an  $86  filing  fee. 


Subpart  K — Shortened  Procedure 

6.  The  last  sentence  of  §  502.182  is 
revised  to  read  as  follows: 

§  502.182    Complaint  and  memorandum  of 
facts  and  arguments  and  filing  fee. 

*  •  *  The  complaint  shall  be 
accompanied  by  remittance  of  a  Si  66 
filing  fee.  [Rule  182.1 

Subpart  S — Informal  Procedure  for 
Adjudication  of  Small  Claims 

7.  The  last  sentence  of  §  502.304(b)  is 
revised  to  read  as  follows: 

§  502.304    Procedure  and  filing  fee. 

»         »         •         *         • 

(b)  *  •  *  Such  claims  shall  be 
accompanied  by  remittance  of  a  S68 
filing  fee. 


Subpart  U— Conciliation  Service 

8.  The  last  sentence  of  §502. 404(a)  is 
revised  to  read  as  follows: 

§  502,404    Procedure  and  fee. 

(a)  *  *  *  The  request  shall  be 
accompanied  by  remittance  of  a  $61 
service  fee. 


PART  503— PUBLIC  INFORMATION 

9.  The  authority  citation  for  Part  503 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a,  552b.  553;    • 
31  use.  9701:  E.O.  12356.  47  FR  14874, 
15557,  3  CFR  1982  Comp..  p.  167/ 

Subpart  E— Fees 

10.  The  introductory  paragraph  of 
§  503.41  is  revised  to  read  as  follows; 

§  503.41    Policy  and  services  available. 
Pursuant  to  policies  established  by 
the  Congress,  tiie  Government's  costs  for 
services  provided  to  identifiable  persons 
are  to  be  recovered  by  the  payment  of 
fees  (Independent  Office  Appropriations 
Act,  31  U.S.C.  9701  and  Freedom  of 


Information  Reform  Act  of  1986, 
October  27,  1986,  5  U.S.C.  552).  Except 
as  otherwise  noted,  it  is  the  general 
policy  of  the  Commission  not  to  waive 
or  reduce  service  and  filing  fees 
contained  in  this  Chapter.  In 
extraordinary  situations,  the 
Commission  will  accept  requests  for 
waivers  or  fee  reductions.  Such  requests 
are  to  be  made  to  the  Secretary  of  the 
Commission  at  the  time  of  the 
information  request  or  the  filing  of 
documents  and  must  demonstrate  that 
the  waiver  or  reduction  of  a  fee  is  in  the 
best  interest  of  the  public,  or  that 
payment  of  a  fee  would  impose  an 
undue  hardship.  The  Secretary  will 
notify  the  requestor  of  the  decision  to 
grant  or  deny  the  request  for  waiver  or 
reduction. 

*  *        *         *        • 

11.  In  §503.43,  paragraphs  (c)(1)  (i) 
and  (ii),  the  first  sentence  of  paragraph 
(c)(2),  paragraph  (c)(3)(ii).  paragraph 
(c)(4),  paragraphs  (d)  (1),  (2),  and  (3), 
and  paragraph  (e)  are  revised; 
paragraphs  (0  and  (i)  are  removed; 
paragraphs  (g),  (h).  and  (j)  are 
redesignated  paragraphs  (f),  (g),  and  (h); 
and  newly  designated  paragraphs  |f)  and 
(g)  are  revised  to  read  as  follows; 
§  503.43  Fees  for  services. 

•  *        *         •      .  » 

(c)  *  •  • 
(1)'** 

(i)  Search  will  be  performed  by 
clerical/administrative  personnel  at  a 
rate  of  $15.00  per  hour  and  by 
professional/executive  personnel  at  a 
rate  of  $30.00  per  hour. 

(ii)  Minimum  charge  for  record  sea.i-ch 
is  $15.00. 

(2)  Charges  for  review  of  records  to 
determine  whether  they  are  exempt 
from  disclosure  under  §  503.35  shall  be 
assessed  to  recover  full  costs  at  the  rate 
of  $63.00  per  hour.  •   *   * 

(3)  *  •  • 

(i)  *  *  *       ■ 

(ii)  By  Commission  personnel,  at  the 
rate  of  five  cents  per  page  (one  side) 
plus  $15.00  per  hour. 

(iii)  •  *  * 

(4)  The  certification  and  validation 
(with  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  al 
570.00  for  each  certification. 

(d)  *  *  • 

(1)  Orders,  notices,  rulings,  and 
decisions  (initial  and  final)  issued  by 
Administrative  Law  Judges  and  by  I  he 
Commission  in  all  formal  docketed 
proceedings  before  the  Federal  Maritime 
Commission  are  available  at  an  annua! 
subscription  rate  of  $278. 

(2)  Final  decisions  (only)  issued  bv 
the  Commission  in  all  forma)  docketed 
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proceedings  before  the  Commission  are 
available  at  an  annual  subscription  rate 
of $223. 

(3)  General  rules  and  regulations  of 
the  Commission  are  available  at  the 
following  rates:  (i)  Initial  set  including 
all  current  regulations  for  a  fee  of  $83. 
and  (ii)  an  annual  subscription  rate  of 
$6  for  all  amendments  to  existing 
regulations  and  any  new  regulations 
issued. 
*        *        * .      *        • 

(e)  To  have  one's  name  and  address 
placed  on  the  mailing  list  of  a  specific 
docket  as  an  interested  party  to  receive 
all  issuances  pertaining  to  that  docket: 
$7  per  proceeding. 

(f)  Loose-leaf  reprint  of  the 
Commission's  complete,  current  Rules 
of  Practice  and  Procedure,  part  502  of 
this  chapter,  for  an  initial  fee  of  $9. 
Future  amendments  to  the  reprint  are 
available  at  an  annual  subscription  rerte 
of  $7. 

(g)  Applications  for  admission  to 
practice  before  the  Commission  for 
persons  not  attorneys  at  law  must  be 
actompanied  by  a  fee  of  $77  pursuant 
to  §  502.27  of  this  chapter. 


Subpart  G— Access  to  Any  Record  of 
Identifiable  Persoruil  Information 

12.  In  section  503.69,  paragraphs  (b) 
(1)  and  (2)  are  revised  to  read  as  follows: 

§503.69    Fees.    . 

*        *        *        •       • » 

(b)*** 

(1)  The  copying  of  records  and 
documents  will  be  available  at  the  rate 
of  five  cents  per  page  (one  side),  limited- 
to  size  8V4"  X  14"  or  smaller. 

(2)  The  certification  and  validation 
{with  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$70  for  each  certification. 


PART  510— LICENSING  OF  OCEAN 
FREIGHT  FORWARDERS 

13.  The  authority  citation  for  Part  510 
,  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553;  31  U.S.C.  9701;  46 
U.S.C.  app."  1702,  1707,  1709,  1710,  1712, 
1714, 1716,  and  1718;  21  U.S.C.  B53a. 

Subpart  B— Eligibility  and  Procedure 
for  Licensing;  Bond  Requirements 

14.  Section  510.12(b)  is  revised  to 
read  as  follows: 

§510.12    Application  for  license. 
.  (a)  •  *  • 

(b)  Fee.  The  application  shall  be 
accompanied  by  a  money  order. 


certified  check  or  cashier's  check  in  the 
amount  of  $687  made  payable  to  the 
Federal  Maritime  Commission. 

*  *        *        •        « 

15.  The  penultimate  sentence  in 
section  510.14(b)  is  revised  to  read  as 
follows: 

§510.14    Surety  bond  requirements. 

(a)  *  *  * 

(b)  *  •  •  The  fee  for  such 
supplementary  investigation  shall  be 
S213  payable  by  money  order,  certified 
check  or  cashier's  check  to  the  Federal 
Maritime  Commission.  *  •  • 

16.  The  first  sentence  of  section 
510.19(e)  is  revised  to  read  as  follows: 

§  510.19    Cttanges  In  organlration. 

*  »         •         »         » 

(e)  Application  form  and  fee. 
Applications  for  Commission  approval 
of  status  changes  or  for  license  transfers 
under  paragraph  (a)  of  this  section  shall 
be  filed  in  duplicate  with  the  Director, 
Bureau  of  Tariffs.  Certification  and 
Licensing,  Federal  Maritime 
Commission,  on  form  FMC-18  Rev.. 
together  wdth  a  processing  fee  of  $365, 
made  payable  by  money  order,  certified 
check  or  cashier's  check  to  the  Federal 
Maritime  Commission.  *  *  * 


PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

17.  Tiie  authority  citation  for  Part  514 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  553:  31  U  SC. 
9701:  46  U.S.C.  app.  804.  812.  814-817(a), 
820,  833a.  841a.  843,  844.  845.  845a.  845b. 
847.  1702.-1712.  1714-1716.  1718.  1721.  and 
1722;  and  sec.  2(b)  of  PubUc  Law  101-92. 103 
Stat.  601. 

Subpart  C— Form,  Content  and  Use  of 
Tariff  Data 

18.  In  §514.21.  paragraphs  (c).(e) 
introductory  text  and  (e)(1).  (0,  (j),  and 
(k)  are  revised  to  read  as  followrs; 

§514^1    User  charges. 

»         »         •         •         * 

(c)  Registration  for  user  (filer  and/or 
retriever  ID  and  password  (see  exhibit  1 
to  this  part  and  §§  514.4(d),  514.8(f)  and 
514.20)):  $162  for  initial  registration  for 
firm  and  one  individual;  $136  for 
additions  and  changes. 

(d)  *  *  * 

(e)  Certification  of  batch  filing 
capability  (by  appointment  through  the 
Bureau  of  Administration)  (§  514.8(1)). 

(1)  User  charge:  $359  per  certification 
submission  (covers  all  types  of  tariffs  for 
which  the  applicant  desires  to  be 
certified  as  well  as  recertification 


required  by  substantial  changes  to  the 
ATFI  system). 

•  *        •        «        * 

(f)  Application  for  special  permission 
(§514.18):  $146. 

*  •         «         •         • 

(j)  Database  tapes  (§  514.20(d)).  The 
fees  for  subscriber  tapes,  similar  to  other 
fees  in  this  section,  reflect  the  cost  of 
providing  those  copies,  including  staff 
time,  the  cost  of  duplication, 
distribution,  and  user-dedicated 
equipment,  and  are: 

(1)  Initial  set  of  full  database  tapes: 
$336. 

(2)  Da;7yupda/es:  $61. 

(3)  Weekly  updates:  $86. 

(4)  Monthly  updates:  $136. 
Updates  of  ATFI  tapes  include  a  set 

number  of  tapes;  if  more  tapes  are 
required,  the  fee  will  increase  by  $25 
per  additional  tape. 

(k)  Miscellaneous  tapes.  The  fee  for 
tape  data,  other  than  the  ATFI  database 
described  in  paragraph  (j)  of  this 
section,  shall  be  $61  for  the  initial  tape 
plus  $25  for  each  additional  tape 
required. 


PART  540— SECURITY  FOR  THE 
PROTECTION  OF  THE  PUBLIC 

19.  The  authority  citation  for  Part  540 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552,  553;  31  U.S.C. 
"9701;  sees.  2  and  3.  Public  Law  89-777,  80 
Stat.  1356-1358  (46  U.S.C.  app.  617e.  817d); 
sec.  43  of  the  Shipping  Act,  1916  (46  U.S.C 
app.  841a);  sec.  17of  the  Shipping  Act  of 
1984  (46  U.S.C.  1716). 

Subpart  A— Proof  of  Financial 
Responsibility,  Bonding  and 
Certitication  of  Financial 
Responsibility  for  Indemnification  of 
Passengers  for  Nonperformance  of 
Transportation 

20.  The  last  sentence  in  §  540.4(b)  is 
revised  to  read  as  follows: 

§540.4    Procedure  for  establishing 
financial  responsibility. 

*        •        »        •        » 

(b)  *   *   *  An  application  for  a 
Certificate  (Performance)  shall  be 
accompanied  by  a  filing  fee  remittance 
of  $1,874. 


Subpart  B— Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  to  Meet  Liability 
Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages 

21.  The  last  sentence  of  section 
540.23(b)  is  revised  to  read  as  follows: 
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§  540.23    Procedure 
financial  responsibii 


or  establishing 


#y. 


(b)*  *  -Anapp 
Certificate  (Casualt 
accompanied  by  a 
ofS830. 


ication  for  a 
)  shall  be 
filing  fee  remittance 


Fringe  tjenefits  and  otfjer 
Leave  and  Holiday  s 

Retirement  

Workmen's  Comp 
Health.  Life  I 
Medicare 


Insura  ice 


Total 


tr  xn 


Expenses  allocated  to 
(FY  1994  amounts 

1 .  Personnel  Cost; 

2.  Rent.  Communications  and  Utilities 

3.  Annual  Report 

4.  Data  Informatioi 

5.  Printing 

6.  Equipment  Man 

7.  Leasehold  Imprd' 
8-  Supplies  and  Materials 

9.  A  DP  Supplies 

10.  Furniture  &  Eq^pment 
Postage 
Fiscal  Services 
Health  Service  i 
Protective 

.15.  Duplicating  Supplies 
16.  Travel 


11. 
12. 
13. 
14. 


Services 


Total  

Calculation  of  overheac 

•  Commission  G&j  i 

•  Total  Agency  Fu 

•  Commission  G&J  i 

•  O/erhead  Perce 


inting 


Overhead  expenses  allAcafed 

1.  Rent,  Communiil 

2.  Postage 

3.  Miscellaneous 

4.  Credit  Reports 

5.  Equipment  Mamjenance 
6  Fiscal  Services 

7.  Health  Services 

8.  Protective 

9.  Supplies  and  M^enals 

10.  ADP  Supplies 

11.  Duplicating 
12  Furniture  and 
13.  ADP  Equipmen 


ServK  8s 


I  Sup  pli 

lE^i 


Total  .. 
Calculation  of  overhead 

•  Overhead  Ex 

•  Funding  for  Bure^us/Offices 

Secretary 
Trade  Moniti 


xpeni  «s 


PART  583— SURETY  FOR  NON- 
VESSEL-OPERATING  COMMON 
CARRIERS 

22.  The  authority  citation  for  Pari  583 
is  revised  to  read  as  follows:  . 

Authority:  5  U.S.C.  553;  31  US  C.  9701;  46 
U.S.C.  app.  1702,  1707,  1709,  1710-1712, 
1716,  and  1721. 

23.  A  new  paragraph  (d)  is  added  to 
section  583.7  to  read  as  follows: 


Indirect  Cost  Calculations 

(Applied  to  Direct  Cost} 
A.  Government  X>verhead  Costs 
wage-related  government  contributions  from  0MB  Circular  A-76: 


§583.7    Proof  of  compitance. 

*        «        *   -     *        * 

Id)  The  fee  for  providing  the  list  of 
tariffed  and  bonded  NVOCCs  referred  fe 
in  paragraph  (b)(1)  of  this  section  is 
$122.  The  list  is  Available  in  several 
forms:  hard  paper  copy,  diskette,  or 
tape. 

By  the  Commission. 
Joseph  C.  Polking, 

Spcretary. 

Appendix  A  to  the  Proposed  Rule 


Awards 


19.70% 

21.70% 
1.70% 
4.70% 
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B.  Commission  General  and  Administrative 
the  offices  of  the  Commissioners,  Managing  Director.  General  Counsel,  and  Bureau  of  Administration 
FY  1995  OMB  Budget): 


iir  tenance  .. 
vemenfs 


<9.25% 


$4,155,500 
1.009.468 

3.000 
20.000 

9.619 
24.878 
20,000 
43.784 

7.297 

9.288 
^6,790 
24.878 

8,127 
32,122 

7.982 
42.000 


percentage: 
-Agency  Funding= 
Kling  lor  FY  1994  ... 


I  itage  (S5,434,733^S18,900.000):  

C.  Office  General  and  Administrative 


to  Offices  and  Bureaus  involved  in  fee-generating  activities  (excluding  ATFI): 
•ons,  and  Utilities  


les  

uipment 
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Bureau/Office  Funding= 

(FY  1994  amounts  from  FY  1995  OMB  Budget):. 


orii  g  and  Analysis 


S5.434.733 

**  Overhead 

$18,900,000 

5.434.733 

28.76% 


$968,401 

18.518 

10.597 

8.750 

27,405 

27,405 
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31,790 

48.233 
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%  Overhead 

$910,000 
1.846.000 


Federal  Register  /  Vol,  59,  No,  144  /  Thursday,  July  28,  1994  /  Proposed  Rules 


38417 


Proposed  fee 


INDIRECT  Cost  Calculations— Continued 

(Applied  to  Direct  Cost] 

Tariffs,  Certification  and  Licensina  

**  ■■ • 2,730.000 

Total  ,..,. — 

•  Office  G&A:  ; " 'ZZZZZZ 5,486,000 

•  Overhead  Percentage  (si, 179.1 01 -S5,486  000)    - 31.179,101 

'  • 21 .49% 

D.  Total  Indirect  Cost  Factor  (Sum  of  A  Through  C) 

A.  Government  Overhead  Costs 

B.  Commission  General  and  Administrative ZZZZZZ 49.25% 

C.  Office  General  and  Administrative  ....  -         28.76% 

21.49% 

Total  

^ ' 99.50% 

Appendix  B  to  the  Proposed  Rule 

Federal  Maritime  Commission 

.  -  '  (Summary  of  Revised  Fees] 
CFR  citation  and  application  or  service  Current  fee 

Part  502— Rules  of  Practice  and  Procedure 

502.68(a)(3)  502.69(b)    Petitions ^^n 

502.92(a)(3)    Special  Docl<ets  ■ „" 

502.62(f)  502.182    Formal  Complaints  t^ 

502.304(b)    Informal  Complaints  ....7....... ' • IXV 

502.404fa)    Conciliation  Services  ; „ ZZZZ"'""'""'". $25 

Part  503— Public  Information 

503.43(c): 

Document  Search : ,: „    ^ 

Min.  Charge  S     /S23  @  hr. 

FOIA  Review [][ • ' SM^h 

Copying  by  Commission  Staff rf?  ^  "'• 

503.43(c)  503.69(b)(2)    Document  Certification " s^^F^r!; 

503.43(d)    Annual  Subscripfions:  "' 5.5  ©5  cert. 

(1)  Orders,  notices,  etc..  all  docketed  proceedings «ioc 

(2)  Final  Decisions  Only *  ;^ 

(3)(i)  Rules.  Initial  Set ^,;" 

(3)(ii)  Rules,  Amendments X^  „^" 

503.43(e)    Mailing  List " ' ^'^^ 

503.43(f)    Rules  of  Practice  Procedure:  ."" ' ' 

•"i'ia'  Set ; ._. ., ., _  _ 

Amendments ' S4 

503.43(g)  Non-Attorney  Admission  to  Practice  Before  Commission ci-j 

503.69(b)(1)  copying ........:.:::::z:::::::::::::::::::::::;::::::::::::  U^@page 

Part  510— Licensing  of  Ocean  Freight  Forwarders 

510.12(b)    Application  for  License $350 

510.14(b)    Supplementary  Investigation-. :... . cfxj, 

510.14(e)    Status  Changes ""^Z^Z'ZZZZZZZ!^ZZZ''"Z. SlOO 

Part  514 — Tariffs  and  Service  Contracts 
514.21(c): 

-  ATFI  Registration -,„ 

Registration  Changes .„ co^ 

514.21(e)(1)    Certification  of  Software ZZ." " ^qq 

514.21(0    Special  Permission  Applications  «fnn 

514.21(j)    ATFI  Database  Tapes: *  "" 

Initial  Set ^  „..       . 

Daily  Updates '. ..:....., rTT 

Weekly  Updates ' rt? 

Monthly  Updates  rrj^, 

51 4.(k)    Miscellaneous  Tapes ZZZZZZZZZZ^ZZZZZZZZ". S25 

Part  540— Security  for  the  Protection  of  the  Public 

540.4(b)    Certificate  (Performance)  ci  Rnn 

540.23(b)    Certificate  (Casualty) ZZZZZZIZZZZZZZZZZZ'ZZ.    S8(X) 

Part  583— Surety  for  Non-Vessel-Operating  Common  Carriers 
583.7    NVOCC  Listing ^^^^ 


SI  62 

386 

3166 

368 

361 


315/330  @hr. 

315 

363  @  hr. 

315  @hr. 

370  @  cert. 

3278 

3223 

383 

S7 

S7 

$9 

37 

377 

30.05  @  page. 

S687 
3213 
3365 


3162 
3136 
S359 
SI  46 

S336 

361 

386 

3136 

S61 


31.874 
3830 


3122 
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46  CFR  Parts  514. 55^,  560  and  572 
[Docket  No.  94-15] 

New  Filing  Fees 

AGENCY:  FfHjoral  Maritime  ComiTiission 
ACTION:  i'roposetl  ruli . 
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SUMMARY:  The  Federa   Maritime 
C^>mmission  ("Comm  ission"  or  "PMC"'), 
pursuant  to  the  Indep  sndent  Offices 
Appropriation  Act  ("  OAA").  proposes 
to  establish  filing  fees  for  tariffs,  service 
contract  essential  ten  is  ("ETs"), 
financial  reports  in  th  e  domestic 
offshore  trades,  gener  d  rate  increases  in 
the  domestic  offshore  trades,  and 
agreements.  The  serv  ces  provide 
special  benefits  to  idf  ntifiable  members 
of  the  public  and  assf  ssment  of  fees 
therefor  comports  wit  i  direction  of  ihe 
Office  of  Maiiagemen  and  Budget. 
DATES:  Comments  dm  i  September  12. 
1994. 

ADDRESSES:  COmmcni  s  (original  and 
fifteen  copies)  to:  Jose  ph  C.  Polking, 
Secretary.  Federal  Ma  ritime 
Commission,  800  Noi  :h  Capitol  Stre<^l, 
N.W.,  Washington,  D.  1^  20573-0001, 
202-523-5725. 

FOR  FURTHER  INFORMA  10N  CONTACT: 
joremiah  D.  Hospital  ir  Coorge  Smolik. 
Bureau  of  Trade  Mon  toring  anrl 
Analysis.  Federal  Mai  itime 
Commission,  800  Nor  h  Capitol  Street, 
N.W.,  Washington.  D. ::.  20573-0001. 
202-523-5790. 

SUPPLEMENTARY  INFOR  NATION:  The 
Commission,  under  tl  e  lOAA,  is 
authorized  to  establis  >  fees  for  services 
and  benefits  that  it  pr  ivides.  The  lO.^A 
states: 

(a).  .     Thu!  eaih  sen  ite  or  ihiiii^  ol  vaJue 
proviiifd  by  an  agency  •  -  .  l&a  pnrsiin  . 
be  self-suslainmg  !o  the  'xlent  pos<iibli' 

(b) .  .   .  Eat  h  rh.irjie  s  la'l  bt' — 

(1)  fair:  and 

(2)  ba»;<'.'i  on — 

(A)  til.- 1  osts  fo  ihf  Go  .prtinifnf, 

(B)  the  \  jiin-  of  the  sei  vice  or  thin}?  fo  thp 
recipit-nl, 

(C)  public  policy  or  in  eri-sl  ot^'m],  utxI 
ID)  other  relevant  fad 

31  use  9701. 

The  primary  guidai  tc  lor 
implementation  of  th    lOAA  is  Oifin  ol 
Management  and  But  ^ot  ("OMB") 
Circular  A-25,  as  revi  >ed  July  8,  199.1 
OMD  Circular  A-25  n  quires  th.it  a 
n^asonable  charge  be  nade  to  each 
recipient  for  a  measui  able  unit  or 
amount  of  Govemmei  it  service  from 
which  the  recipient  d  ;rives  a  benefit,  in 
order  that  the  Govern  nent  recover  the 
full  cost  of  rendering  hat  service. 


C^B  Circular  A-25  further  provides 
that  full  cost  be  determined  or  estimated 
from  the  best  available  records  in  the 
agency,  and  that  it  cover  the  direct  and 
indirect  costs  to  the  Government  of 
providing  a  good  resource  or  service, 
including  but  not  limited  to: 

(t)  Direct  and  indirect  personnel  costs, 
including  salaries  and  fringe  benefits  such  as 
medical  insurance  and  ret iremeirt. 

|2)  Physical  overhead,  consulting,  and 
other  indirect  costs  including  malerial  and 
supply  costs,  utilities,  insurance,  travel,  and 
rents  or  imputed  rents  on  land,  buildings, 
and  equipment. 

(3)  The  management  and  supervisory  costs. 

(4)  The  costs  of  enforcement,  collection, 
research,  establishment  of  standards,  and 
regulation,  including  any  environmental 
impai  t  statements. 

OMB  Circular  A-25  further  calls  for  a 
biennial  reassessment  of  user  charges, 
with  related  adjustment  of  fees,  if 
necessary,  and  the  establishment  of  new 
fees  where  none  exi.sts. 

The  courts  have  interpreted  the  lOAA 
on  several  occasions,  establishing 
general  standards  that  agencies  must 
meet  in  establishing  fees.  In  1974,  the 
Supreme  Court  ruled  that  a  fee  may  only 
be  charged  for  a  special  benefit  provided 
to  identifiable  beneficiaries  measured  by 
its  value  to  the  recipient.  The  special 
benefit  is  also  required  to  have  some 
«x)nnection  between  the  agency  and  the 
recipient  other  than  the  mere  fact  of 
regulation  or  the  adoption  of  some 
practice  of  general  benefit  to  the 
industry  as  a  whole.  Thus,  the  Court 
upheld  that  portion  of  OMB  Circular  A- 
25  stating  that  there  could  be  no  charge 
where  the  identity  of  the  beneficiary  is 
obscure  and  the  services  can  be 
primarily  considered  to  benefit  the 
general  public.  See  National  Cable 
Tflevision  Association  v.  United  States, 
415  U.S.  336  (1974)  and  FPCv.  New 
England  Power  Co.,  415  U.S.  345  (1974). 

In  1976,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
rendered  a  series  of  decisions  that 
provided  additional  guidance  for 
agencies  adopting  or  revisu.j;  fee 
schedules  issued  under  the  iOAA  See 
National  Cabin  Television  Association  v 
FCC,  554  F.2d  1094  (D.C.  Cir.  1976); 
Electronics  Industries  Association  v. 
F.C.C..  554  F.2d  1109  (DC.  Cir.  1976); 
Capital  Cities  Communications  Inc.  v. 
FCC.  554  F.2d  1135  (DC.  Cir.  1976). 
In  those  decisions,  the  c:ourl  set  out  the 
following  guidelines: 

1.  An  agency  may  impose  a  reasoiuible 
f  :harge  on  recipients  for  an  amount  of  work 
for  which  they  benefit.  The  fees  must  be  for 
specific  services  to  specific  persons.  These 
services  include  the  issuance  ol  a  license  and 
assistance  in  complying  with  .i  statutory  duly 
sm:h:is  tariff  filing. 


2.  The  fees  may  not  exceed  the  cost  to  the 
agency  in  rendering  the  service. 

3.  An  agency  may  recover  the  full  cost  of 
providing  a  service  to  an  identifiable 
beneficiary  regardless  of  the  incidental 
public  benefits  which  may  flow  from  service. 

Also,  when  an  agency  proposes  a  fee.  if 
must  meet  the  following  requirements: 

1.  The  agency  must  justify  the  assessment 
of  a  fee  by  a  clear  statement  of  the  particular 
service  or  benefit  for  which  it  seeks 
reimbursement. 

2.  The  ageni:y  m«»sf  calculate  the  cost  basis 
for  each  fee  by: 

a.  Allocating  specific  expenses  of  the  cost 
basis  of  the  fee  fo  the  smallest  piractical  unit 

b.  Excluding  expenses  that  servi<je  an 
independent  public  interest:  and 

c.  A  public  explanation  of  the  specifii 
expense's  included  in  a  cost  basis  for  a 
particular  fee.  and  an  explanation  of  the 
criteria  used  to  include  or  exclude  a 
particular  item. 

3.  The  fee  must  be  set  to  return  the  cost 
basis  at  a  rate  that  reasonably  reflects  the  cost 
of  the  services  performed  and  value 
cx)nferred  on  the  payor. 

Electronic  Industries  Association  v. 
F.C.C..  554  F.2d  at  1117. 

The  above  guidelines  were  followed 
by  the  Commission  when  it  last  updated 
its  schedule  of  filing  and  service  fees  in 
1983.  Dockets  Nos.  82-32  and  82-33. 
Filing  and  Service  Fees,  21  S.R.R.  1517, 
21  S.R.R.  1575  (1983).  At  that  time,  the 
Commission  conducted  cost  studies  to 
determine  the  processing  costs  Tor  its 
various  fee  items. 

The  Commission's  current  filing  and 
service  fees,  however,  do  not  include 
fees  for  certain  services  that  appear  to 
provide  special  benefits  to  identifiable 
members  of  the  public.  In  light  of 
OMB's  requirement  tliat  agencies  assess 
fees  for  oil  identifiable  special  benefits, 
and,  in  particular,  OMB's  direction  that 
the  FMC  consider  implementation  of 
tariff  and  service  contract  filing  fees  to 
offset  its  FT  1996  appropriation,'  the 
Commission  is  proposing  new  fees  for 
several  services.  In  keeping  with  OMB 
Circular  A-25.  the  new  fees  reflect  the 
fully  distributed  co!5t  of  those  servic«,'s 
The  proposed  new  fees  are  set  forth  in 
this  Notice. 

In  addition  to  the  instant  rulemaking, 
the  Commission  is  issuing  a  companion 
rulemaking  |D{x;ket  No.  94-14,  Update 
of  E\is  ting  Filing  on  d  Service  Fees), 
updating  the  FMC's  fees  to  reflect  the 
fully  distributed  current  costs  to  the 
Commission. 


'  OMB  has  cxpresji'U  iI^,  liesirv  fur  Ihi- 
(Jomnii.ssion  tii  oslabjisli  fees  through  its 
"passback"  to  thp  Cximmlssior's  FY  1995  bud)^i 
aiibmissi(jn  lor  FY  1996.  AHor  OMB  reviews  thi> 
Commission's  ngency  butlgtrt  proposal  for  the 
iipi.oming  fi.scal  year,  OMB  "pas.se-s  hnik'  it.s  bi«ig<;t 
pmpoxal  to  the  Hgcniry 


Methodology 

The  Commission  has  reviewed  its 
services  and  determined  where  it 
should  establish  fees  pursuant  to  OMB 
Circular  A-25.  Tariff  filing,  filing  of 
ETs,  filing  of  financial  reports  in  the 
domestic  offshore  trades,  processing  of 
general  rate  increases  in  the  domestic 
offshore  trades,  and  filing  of  agreements 
have  been  identified  as  areas  where  new 
fees  could  be  assessed  under  the 
authority  of  the  IOAA  and  OMB 
Circular  A-25. 2 

The  methodology  employed  to 
calculate  direct  costs  of  services  was 
based  on  the  method  employed  by  the 
Commission  the  last  time  it  considered 
fees  in  Dockets  Nos.  82-23  and  82-33, 
Filing  and  Service  Fees,  supra.  Siuveys 
were  conducted  to  determine  the  time 
and  cost  involved  in  providing 
particular  services  to  arrive  at  the  direct 
labor  costs  for  those  services,  including, 
as  appropriate,  the  costs  for  clerical 
support  staff,  professionals,  supervisors, 
and  bureau  directors.  Muhiplying  the 
number  of  hours  expended  by  each 
employee  to  provide  a  particular  service 
with  the  employee's  hourly  wage,  plus 
a  $1.00  cost  to  process  the  check, 
yielded  the  direct  labor  cost  for 
providing  the  service. 

According  to  OMB  Circular  A-25,  fees 
ate  to  be  based  on  the  full  cost  of  a 
service,  which  includes  all  direct  and 
indirect  costs.  Therefore,  indirect  costs 
(overhead  and  other  assignable  costs) 
were  added  to  the  direct  labor  cost  to 
arrive  at  a  fully  distributed  cost  for 
providing  a  particular  service.  A 
somewhat  modified  method  was  used  to 
calculate  fees  for  tariff  filing,  and  is 
explained  later. 

In  developing  a  methodology  for 
determining  indirect  costs,  the 
Commission  adopted  the  approach  used 
by  the  Interstate  Commerce  Commission 
("ICC"). 3  Three  categories  of  indirect 
costs  were  identified:  Government 
overhead  costs  (basically  personnel 
fi-inge  benefits);  Commission  general 
and  administrative  expenses;  and  office 


'  The  Commission  has  determined  that 
enforcement  activities  are  not  appropriate  for 
assessing  fees  because  they  are  adjudicatory 
functions  that  have  broad  pubic  significance  and  a 
quasi-judicial  jimpact.  The  public  is  the  primary 
beneficiary  for  such  actions.  The  Commission's 
enforcement  programs  are  geared  to  provfding 
protection  for  the  shipping  public.  Therefore, 
formal  adjudications  and  compliance  audits  were 
not  considered  activities  for  which  fees  should  be 
assessed. 

'The  ICC's  mandate  is  similar  to  the 
Commission's,  i.e.,  regulating  segments  of  the 
transportation  industry,  and  its  fee  schedule  and 
methodologies  have  been  reviewed  by  the  courts 
and  deemed  acceptable,  in  many  respects.  See 
Central  6-  Southern  Motor  Freight  Tariff  Ass'n  v 
U.S..  777  F.2d  722,  (D.C.  Cir.  1985)  ("Centra/  S- 
Southem"). 


general  and  administrative  expenses.* 
The  calculations  for  indirect  costs  are 
discussed  below  and  set  forth  in 
Appendix  A.  A  detailed  summary  of  the 
data  used  to  arrive  at  the  proposed  fees 
is  available  from  the  Secretary  of  the 
Commission  upon  written  request. 

The  first  component  of  indirect  costs 
is  Government  overhead  costs,  which 
are  firinge  benefits  and  other  wage- 
related  government  contributions 
contained  in  OMB  Circular  A-76.  These 
include  leave  and  holidays,  retirement, 
workmen's  compensation  awards, 
health  and  life  insurance,  and  Medicare. 
These*are  expressed  as  percentages  of 
basic  pay,  and  are  applied  to  direct 
labor  costs. 

The  next  component  of  indirect  costs 
is  Commission  general  and 
administrative  costs.  These  costs 
include  all  salaries  and  overhead,  such 
as  rent,  utilities,  supplies,  and 
equipment,  allocated  across  the  Offices 
of  the  Commissioners,  Managing 
Director,  General  Counsel,  and  Bureau 
of  Administration.  The  total  of  these 
allocated  costs  is  divided  by  the  total 
funding  for  the  agency  as  reflected  in 
the  FMC's  OMB  budget  submission  in 
FY  1994.  The  resulting  percentage  is 
allocated  across  all  Commission 
programs.  As  with  Government 
overhead.  Commission  general  and 
administrative  costs  are  also  applied  to 
direct  labor  costs. 

The  final  component  of  indirect  costs 
is  office  general  and  administrative 
overhead  expenses.  These  expenses  are 
limited  to  the  overhead  of  those  bureaus 
and  offices  that  are  involved  in  fee- 
generating  activities,  i.e.,  Office  of  the 
Secretary,  Bureau  of  Tariffs, 
Certification  and  Licensing  ("BTCL"), 
and  Bureau  of  Trade  Monitoring  and 
Analysis  ("BTMA").  They  are  similar  to 
the  expenses  for  Commission  general 
and  administrative  expenses  mentioned 
above,  except  that  no  personnel  costs 
are  included.  Certain  expenses  which 
have  no  nexus  with  any  fee  activity,  e.g., 
the  procurement  of  Census  data,  have 
been  excluded  from  this  calculation.  As 
with  Commission  general  and 
administrative  expenses,  the  office 
general  and  administrative  expenses  are 
divided  by  the  total  funding  for  the  fee- 
generating  bureaus  and  offices  to  arrive 
at  a  percentage  that  is  to  be  applied  to 
direct  labor  costs. 


■•The  ICC  employs  an  additional  indirect  cost 
item  for  operations  overhead,  which  apportions 
senior  executive  time  across  fee-generating 
activities.  Because  the  Commission  was  able  to 
account  for  senior  executive  time  in  each  service 
item,  a  separate  overhead  would  be  redundant. 
Accordingly,  this  ICC  component  was  not  included 
in  our  calculations. 


Adding  all  the  components  of  indirect 
costs  gives  an  indirect  cost  factor  that  is 
added  to  direct  labor  costs  to  arrive  at 
fully  distributed  costs.  The  indirect  cost 
factor  under  this  methodology  is  99.50 
percent. 

Proposed  Fees 

Each  service  or  special  benefit  for 
which  fees  are  proposed  is  described 
below,  as  well  as  the  direct  labor  cost  to 
the  FMC  of  providing  a  particular 
service,  the  indirect  cost,  the  fully 
distributed  cost,  and  the  proposed  fee 
associated  with  each  service  for  which 
fees  are  proposed.  A  summary  schedule 
of  proposed  fees  is  provided  in 
Appendix  B. 

Fees  Related  to  the  Filing  of  Rate 
Increases  and  Reports  in  the  Domestic 
Oflishore  Trades 

Part  552  provides  for  the  orderly 
acquisition  of  data  to  be  utilized  in 
evaluating  the  reasonableness  of  rates  in 
the  domestic  offshore  trades  filed  by 
vessel-operating  common  carriers 
("carriers")  subject  to  the  provisions  of 
the  Intercoastal  Shipping  Act,  1933 
("1933  Act"),  46  U.S.C.  app.  843.  All 
persons  engaged  in  common  carriage  via. 
cargo  vessels  in  the  domestic  offshore 
trades  (except  persons  engaged  in 
intrastate  operations  in  Alaska  and 
Hawaii)  are  required  by  the  1933  Act  to 
file  a  Statement  of  Financial  and 
Operating  Data  for  each  domestic 
service  in  which  they  are  engaged.  See 
46  CFR  §  552.2(a). 

Upon  application  for  submission  of 
alternative  data,  the  Commission  may 
relieve  a  carrier  from  full  compliance 
with  Part  552  and  permit  it  to  submit 
alternative  data.  The  carrier  receives  a 
benefit  from  this  service  because  of  the 
significant  time  saved  in  not  preparing 
detailed  financial  statements.  The 
proposed  fee  for  processing  such 
applications  is  derived  as  follows: 


Direct  Lat)or  Cost  

IrxJirect  Cost  

Fully  Distributed  Cost 
Proposed  Fee 


Dollars 


S82.99 
82.58 

165.56 
5  165.00 


*  All  proposed  fees  are  rounded  down  to  the 
nearest  dollar. 

Upon  application  for  extension  of 
time  for  filing,  the  Commission  may 
grant  reasonable  extensions  of  the  time 
hmit  prescribed  for  filing  the  statements 
required  by  Part  552.  The  benefit  the 
carrier  receives  from  this  service  is  that 
it  is  not  subject  to  the  time  constraints 
in  the  rule.  The  proposed  fee  for 
processing  such  applications  is  derived 
as  follows: 


38420 
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Dved  Labor  Cost  

MkedCost  

RJy  0«stribuied  Cost 
Proposed  Fee 


Upon  application 
detailed  reporting 
Comraission  shall 
detailed  reporting 
carriers  that  have 
of  $25  million  or 
period  in  a  paiticu 
receives  a  benefit  " 
because  it  does  not 
detailed  financial 
proposed  fee  for 
applications  is 


Direct  Labor  Cost  

IrxSrecJ  Cost  ._ 

Fully  CXstritxjted  Cost 
Proposed  Fee 
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Dottars 


$27.89 
27.75 

55.64 
55.00 


for  waiver  of 
n  quirements,  the 
gi  ant  a  waiver  of  the 
n  quirements  to 
ea  med  gross  revenues 
les  s  for  the  reporting 
1{  r  trade.  The  carrier 
fin  >m  this  waiver 
lave  to  prepare 
St  itements.  The 
pro  cessing  such 
deri\  ed  as  follows: . 


DoMara 


$51.87 

51.61 

103^ 

103.00 


Part  522  defines  general  rate  increases 
("GRIs")  in  the  domestic  offshore  trades, 
and  describes  the  financial  and 
operating  data  required  to  support  GRIs 
(section  552.2(f))-  The  specific  benefit  to 
the  filer  of  a  GRl  is  the  potential  for 
increased  revenues.!  This  benefit 
derives  directly  fron  a  Conunission 
finding  that  the  particular  rate  of  return 
generated  by  a  proposed  GRI  is 
reasonable,  hi  makiiig  this  finding,  the 
Commission  conduqts  an  extensive 
analysis  of  the  supporting  data,  and 
develops  its  own  benchmark  figures  for 
comparison  with  thf  filer's  calculated 
rate  of  return  based  On  its  proposed  GRI. 
Accordingly^  the  Cotnmission  is 
proposing  to  assess  k  fihng  fee  for  GRIs 
in  the  domestic  offsf  ore  trades  to  cover 
the  full  cost  of  anai)eang  the 
reasonableness  of  a  »roposed  GRI.  The 
proposed  fee  is  deri  ed  as  follows: 


Direct  Latx>r  Cost  

Irxiirect  Cost  

Fuly  Distritxited  Cost 
Rjoposed  Fee  


The  Commission 
special  circumstanc^ 
domestic  offshore  trpdes 
price  leadership  ro 
carriers,  and  invites  Iconunents 
alternative  methods  [for 
Commission's  cost 
reasonableness  of 


I  domestic  iS^bore 


*  An  addllional  benefit 
up«nting  in  the 
potential  entianu.  by  Ww, 
f(veig[>-nag  carriers  are  pH>hibited 
ibe  domestic  trades.  See 
KUruw  Act  of  1920. 46  U. 


OoNais 


55,990.64 

5,960.69 

11.951.33 

11,961.00 


]  ecognizes  the 
present  in  the  . 
regarding  the 
played  by  curtain 
on 
assessing  the 
c  f  analyzing  the 
in  these  trades. 


GUs 


I  ccniing  to  carriers 

trades  i«  tlut 
are  reotricted,  i.e.. 

from  operating  in 
section  27  of  tht>  .Merchant 
C  app.  8«3. 


Agreanent  Filing  Fees 

The  processing  of  agreements  benefits 
the  filing  parties  because  of  the 
concomitant  antitrust  immunity 
conferred  by  the  Shipping  Act,  1916 
( "1916  Act"),  46  U.S.C  app  801  et  seq.. 
and  the  Shipping  Act  of  1984  ( "1984 
Act"),  46  U.S.C.  app.  1701  et  seq.  There 
are  strong  similarities  between  FMC 
agreements  and  those  ICC  agreements 
for  which  fees  were  assessed  in  Central 
&  Southern. 

Agreements  enable  joint  ratemaking 
or  cost-cutting  measiues  to  accrue  to  the 
benefit  of  the  signatory  parties.  The 
sales  revenues  or  cost  savings,  or  both, 
can  add  up  to  millions  of  dollars  for  one 
carrier,  let  alone  several  carriers.  Such 
savings  ^  offset  the  proposed  filing  fee 
for  an  agreement  that  enables  carriers  to 
accomplish  such  monetary  gains. 
Savings  to  carriers  and  others  in  excess 
of  the  fee  amounts  can  also  be  realized 
even  through  routine  arrangements  to 
share  office  space,  equipment,  staff  and 
supplies.  Accordingly,  fees  are  being 
proposed  for  various  agreement  filings. 

Agreement  filings  accompanied  by  an 
Information  Form  must  be  analyzed  for 
compliance  with  statutory  requirements 
under  section  6(g)  and  section  10  of  the 
1984  Act,  46  U.S.C.  app.  1705(g),  1709. 
In  the  domestic  ofEshme  trades,  certain 
types  of  agreement  fiUngs  require  a.  . 
detailed  justification  '  that  must  be 
analyzed  for  comphance  with  statutory 
requirements  under  secticMi  15  of  the 
1916  Act,  46  U.S.C  app.  814.  These 
types  are  submitted  to  the  Conunission 
for  its  review,  and,  under  the  1916  Act, 
approval.  The  proposed  fiae  for 
processing  such  agreements  is  derived 
as  follows: 


Dotars 

Direct  Labor  Cost . 

Indirect  Cost  ...„ 

FuBy  Distributed  Cost 

Proposed  Fee 

$70324 

699.72 

1,402.96 

1,402.00 

Agreement  filings  that  do  not  require 
an  bifonnation  Form  must  be  analyzed 
for  comphance  with  statutory 
requirements  imder  section  10  and 
section  6(g)  of  the  1984  Act.  In  the 
domestic  offshore  trades,  agreement 
filings  that  do  not  require  detailed 
justification  .nust  be  analyzed  for 
compliance  with  statutory  requirements 
imder  section  15  of  the  1916  Act.  These 
are  submitted  to  the  Commission  for  its 


'  Proponents  must  demonstrate  that  tiieir 
dgre«mcnt  is  required  by  a  serious  transportation 
need,  is  necessary  to  secure  important  public 
benefits,  or  will  further  a  valid  regulatory  purpose 
of  '.he  1918  Act.  See  Federal  Kfaritime  Commission 
el.  ffl/.  va  Aktiebolaget  SvetKka  Amcrika  Linipn;  390 
U.S.  238-253  (1968). 


review,  and,  under  the  1916  Act, 
approval.  The  proposed  fee  for 
processing  such  agreements  is  derived 
as  follows: 


Direct  Laixx  Cost  

tndtfect  Cost  

FuBy  Distributed  Cost 

Proposed  Fee „ 


Dottars 


$348.76 
347J)2 
695.78 
695.00 


Agreement  filings  reviewed  under 
Delegated  Authority  are  processed 
administratively  without  direct 
Commission  review,  and  do  not  require 
the  filing  of  an  Information  Form  under 
the  1984  Act.  The  proposed  fee  for 
processing  such  agreements  is  derived 
as  follows: 


Direct  Labor  Cost 

Indirect  Cost 

Fully  Distributed  Cost  . 
Proposed  Fee  


DoUars 


$177.13 
17624 
353.37 
353.00 


Marine  terminal  and  carrier  exempt 
agreements  are  processed 
administratively  without  direct 
Commission  review  imder  the  1916  Act 
and  the  1984  Act.  The  proposed  fee  for 
processing  such  agreements  is  derived 
as  follows: 


Direct  Labor  Cost  

Indirect  Cost  _ _. 

Fully  DistribUed  Cost 
Proposed  Fee 


OoRars 


$6023 

59.93 

120.16 

120.00 


Tariflfand  ET  Filing  Fees 

Section  8  of  the  1984  Act,  46  U.S.C 
app.  1707.  requires  common  carriers 
and  conferences  of  such  common 
carriers  to  file  with  the  Commission  and 
keep  open  to  public  inspection,  tariffs 
showing  all  rates,  charges, 
classifications,  tariff  rules  and  practices 
for  transportation  between  U.S.  and 
foreign  ports  and  between  points  on  any 
through  route  that  is  established. 
Section  8  also  requires  service  contracts 
and  their  ETs  are  to  be  filed  by  the  1984 
Act. 

Section  2  of  the  1933  Act,  46  U.S.C. 
844,  requires  that  every  domestic 
offshore  carrier  file  with  the 
Commission,  and  keep  open  to  ptrblic 
inspection,  tariffs  showing  its  rates, 
fares  and  charges  for  or  in  cormection 
with  transportation  between  all  paints 
on  its  own  route,  and  all  points  on  any 
through  route  established  in 
conjimction  v>rith  other  carriers. 

Under  court  precedent  interpreting 
the  lOAA  and  ONIB  Circular  A-25,  tariff 
and  ET  fiUngs  with  the  Commission 
appear  to  be  an  activity  for  which  fees 


should  be  imposed.  Moreover.  OMB  has 
urged  the  Commission  to  establish  fees 
in  this  area  through  its  passback  to  the 
Commission's  FY  1995  budget 
submission  for  FY  1996.  The  Federal 
Communication  Commission's  {"FCC") 
imposition  of  fees  for  processing  carrier 
tariffs  has  been  upheld.  Electronics 
Industries  Ass'n  v.  FCC,  554  F.2d  1109, 
1115  (D.C.  Cir.  1976),  as  has  the  igCs 
imposition  of  fees  for  prtacessing  tariffs. 
Central  &■  Southern.  777  F.2d  at  730- 
736.  The  courts  in  these  cases  noted  that 
tariff  processing  benefits  tariff  filers  in 
helping  to  maintain  rate  stability. 

While  the  shipping  public  derives 
benefits  from  having  tariffs  filed  at  the 
Commission,  the  courts  have  concluded 
that  the  words  "special  benefits"  as 
used  in  OMB  Circular  A-25  mean  that 
there  need  only  be  a  special  private 
benefit  to  an  identifiable  beneficiar>'. 
FPC  V.  New  England  Power  Co.,  415  US. 
at  349-51 ,  regardless  of  incidental 
public  benefits.  National  Cable 
Television.  554  F.2d  at  1114-5;  Central 
&■  Southern.  777  F.2d  at  731-32.  and 
have  concluded  that  "(ilf  the  asserted 
public  benefits  are  the  necessary- 
consequence  of  the  agency's  provision 
of  the  relevant  private  benefits,  then  the 
public  benefits  are  not  independent,  and 
the  agency  would  therefore  not  need  to 
allocate  any  costs  to  the  public." 

Central  &  Southern,  777  F.2d  at  732. 
Finding  that  a  "'principal  function"  of 
tariff  filing  is  the  establishment  of  rate 
stability,  the  court  in  Central  &■ 
Southern  found  the  benefit  to  the 
shippers  and  other  carriers  as 
"incidental"  to  the  "independent"  rate 
stabihty  benefit  and  sufficient  to  justify 
the  full  cost  imposition  of  tariff 
processing  on  tariff  filers.  Central  6- 
Southern.  777  F.2d  at  733-36. 

Commission  precedent  and  the 
legislative  history  of  the  1984  Act 
indicate  that  "rate  stability"  is  one  of 
the  purposes  of  requiring  carrier  tariffs 
to  be  filed  at  the  FMC.  See  Section  19 
Investigation,  1935. 1  U.S.S.B.B.  470, 
498-500  (1935);  H.R.  Rept.  No.  53,  Part 
1,  98th  Cong.,  1st  Sess.  18-19  (1983). 
Thus,  under  the  rationale  of  Central  &■ 
Southern,  the  collection  of  the  full  costs 
of  processing  tariff  filings  at  the  FMC 
appears  justified. 

However,  because  we  recognize  that 
there  exists  a  public  benefit  fi-om  tanff 
filing  in  addition  to  that  derived  by 
tariff  filers,  the  Commission  invites  the 
industry  to  comment  on  to  what  extent 
the  pubhc  benefit  of  tariff  filing  is 
"independent"  or  ""incidental"  to  that  of 
tariff  filers,  and,  if  "independent,"  to 
comment  on  what  proportion  of  the 
costs  to  tariff-filing  carriers  should  be 
pro-rated  to  reflect  any  specific  benefit 
to  the  general  public.  Below  are  the 


methodologies  employed  to  calculate 
the  cost  of  tariff  and  ET  fihng. 

Developing  cost  data  for  assessing  a 
user  fee  for  tariff  fihng  presented  unique 
problems.  Unlike  other  fees,  there  is  no 
data  regarding  costs  for  filing  in  the 
Commission's  Automated  Tariff  Filing 
and  Information  System  ("ATFI"). 
Because  ATFI  is  a  relatively  new 
system,  the  Commission  has  had  limited 
e.xperience  in  estimating  the  cost  of 
processing  each  ATFI  filing  tvpe.e  but 
has  nevertheless  distinguished 
organizational  records  and  ETs  as 
unique  elements  witiiin  the  tariff  filing 
system.  The  Commission  creates 
organizational  records  for  its  own 
administrative  purposes,  and  that  cost  is 
included  as  part  of  the  registration  fee 
under  ATFI.  See  Docket  No.  94-14. 
Update  ofE.Kisting  Fihng  and  Sen-ice 
Fees,  for  a  discussion  on  registration 
fees. 

The  cost  of  processing  ETs  was 
determined  based  on  a  sur\'ey  of  the 
amount  of  time  the  FMC  spends 
reviewing  ETs  at  a  point  in  time.  The 
Commission  was  able  to  distinguish  ETs 
from  other  tariff  filings  because  the 
amount  of  time  required  to  process  ETs 
remains  relatively  constant  over  time.  In 
contrast,  the  amount  of  time  devoted  to 
the  processing  of  other  tariff  filing  types 
tends  to  vary  substantially  from 
individual  item  to  item. 

The  Commission  was  able  to  estimate 
the  total  amount  of  time  its  staff  spends, 
on  average,  reviewing  tariff  filings 
during  a  given  year:  approximately 
42,000  hours.  "This  figiire  was  derived 
by  surveying  and  summing  the  amount 
of  time  the  FMC  spends  reviewing 
individual  tariff  filing  elements  at  a 
point  in  time,  and  projecting  that 
amount  m-er  a  year.  Although  the  total 
amount  of  time  spent  reviewing  tariff 
filing  remains  relatively  stable  over 
time,  the  amount  of  time  spent 
reviewing  individual  elements  varies  on 
a  daily  basis.  As  a  result,  it  uras 
determined  not  to  estimate  the  cost  of 
processing  tariff  filing  on  an  element  by 
element  basis,  but  rather  to  calculate  the 
cost  of  tariff  filing  review  based  on  the 
more  rehable  total  number  of  hours 
spent  reviewing  tariff  filings. 

Multiplying  the  hours  spent  by  the 
average  hourly  wage  of  all  reviewers 
($19.56),  direct  labor  costs  for  reviewing 
ATFI  filings  in  a  given  year  were 
calculated  to  be  $821,520.  Adding  the 
indirect  cost  factor  (99.50  percent),  fully 
distributed  cost  for  filings  are  about 
$1,639,000.  To  arrive  at  a  per-filing  cost. 


•The  ATFI  system  is  capable  of  idemifyingeighl 
filing  "objects":  organizational  record,  tariff  record, 
location  group,  inland  rate  table,  rule,  commodity 
description,  tariff  line  item  {"TU").  and  essential 
term  (this  last  object  consists  primarily  of  test). 


the  fully  distributed  cost  is  divided  by 
the  estimated  number  of  filings 
(approximately  5,500.000),  giving  a  per- 
filing  cost  of  S0.29. 

Since  the  Commission  pavs  a 
contractor  for  maintaining  the  ATFI 
system,  the  allocation  of  the  contractor 
cost  to  each  tariff  filing  is  appropriate. 
Contractor  data  show  that  the  total  time 
the  system  is  used  annually  is 
approximately  1.753,958  minutes,  while 
industry  use  of  the  sj-stem  for  filing 
totals  451,203  minutes,  or  25.72  percent 
of  total  system  time  used.  The 
remaining  time  was  used  mostly  bv  the 
Commission  staff  and  by  retrievers  of 
data.  Using  this  factor,  the  portion  of  the 
contractor  cost  ($1,100,000)  allocated  to 
filing  is  $282,920  (51,338,514  x  25.72 
percent).  Allocating  the  $282,920  across 
the  5,500,000  9  filings  gives  a  per-filing 
system  cost  of  approximately  SO. 05.  The 
per-filing  system  cost  is  added  to  the 
$0.29  per-filing  cost  to  derive  a  total 
cost  of  $0.34  per  fihng. 

As  mentioned,  the  Commission  was 
able  to  distinguish  ETs  ft-om  the  other 
filings.  Since  ETs  are  similar  in  nature 
from  one  contract  to  the  next  and  are  in 
text  format,  processing  time  for  the  most 
part  remains  constant  over  time.  It  takes, 
on  average,  five  minutes  to  review  a 
typical  ET  filing".  Again  using  the 
average  hourly  wage  for  reviewers,  the 
direct  labor  cost  for  processing  an  ET 
filing  is  $1.62.  Summing  the  direct  labor 
cost  and  the  indirect  cost  factor  (99.50 
percent),  the  fully  distributed  cost  for 
processing  an  ET  fifing  is  $3.24.  Adding 
the  system  charge  of  $0.05,  the  fullv 
distributed  cost  comes  to  $3.29  per 
filing. 

In  keeping  with  OMB  Circular  A-25. 
the  Commission  intends  to  update  its 
fees  on  an  annual  basis.  In  updating  its 
fees,  the  Commission  will  incorporate 
changes  in  wages  and  salaries  of  its 
employees  into  direct  labor  costs 
associated  with  its  services,  and 
recalculate  its  indirect  costs  (overhead) 
based  on  current  level  costs. 

The  Commission  certifies  pursuant  to 
section  605(b)  of  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  605(b)',  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizational 
units  and  small  government 
jurisdictions.  T^e  Commission 
recognizes  that  the  proposed  fees  may 
have  some  impact  on  the  shipping 
industry,  but  not  of  the  magnitude  that 
would  be  contrary  to  the  requirements 
of  the  Regulatory  Flexibility  Act.  For  the 
most  part,  entities  impacted  by  the 
proposed  increases  are  ocean  common 


■"This  figure  includes  tariff  filings  and  ET  filings. 
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List  of  Subjects 

46  CFR  Part  514 

Freight,  Harbors, 
and  Reporting  and 
requirements. 

46  CFR  Part  552 

Maritime  carriers, 
recordkeeping  requi  rements 
Unifonn  System  of 


Maritime  carriers, 
r  jcordkeeping 


Reporting  and 
,  and 
i  Accounts. 


pr  ictice 


46  CFR  Part  560 

Administrative 
procedure,  Antitnisi 
carriers.  Penalties, 
recordkeeping  requif-ements 

46  CFR  Part  572 


aid 


pr  ictice 


n  (keep 


S.Z 


Administrative 
procedure.  Maritime 
Reporting  and  reco: 
requirements. 

Pursuant  to  5  U 
Independent  Offices 
Act,  31  US.C.  9701, 
the  Shipping  Act  of 
1716,  the  Conunissi^n 
amend  title  46  of  the 
Regulations  as  follo\ , 


PART  514— TARIFF^  AND  SERVICE 
CONTRACTS 


1.  The  authority  cftati 
continues  to  read  as 


5  52 


Authority:  5  US.C 
9701;  46  use.  app. 
820.  833a.  841a,  843, 
847,  1702-1712,  1714-|l 
1722;  and  sec.  2!b)  of 
Stat.  601. 


2.  In  §514.1,  the 
and  a  new  paragrapl 
as  follows: 


§  514.1    Scope,  purpo^,  requirements, 
penalties  and  fees. 


(0  Filing  fee.  Unde  r 
the  Independent  Offices 
Act,  31  US.C.  9701, 


and 
Freight,  Maritime 
Reporting  and 


and 
carriers,  and 
ing 


.  553, the 
Appropriations 
and  section  17  of 
984,  46  use.  app. 

proposes  to 
Code  of  Federal 


ion  for  Part  514 
"oUows: 


8(4, 
8^4 


Fibl 


and  553;  31  US.C. 
812,  814-817{a). 
845.  845a,  845b. 
716,1718,1721  and 
ic  Law  101-92,  103 


heading  is  revised 
(f)  is  added  to  read 


the  authority  of 
Appropriation 
Ihe  Commission 


assesses  a  filing  fee  for  ATFI  filings.  See 
§514.21(i)  for  filing  fees. 

3.  In  §  514.21,  paragraph  (i)  is  added 
to  read  as  follows: 

§514.21    User  charges. 

*         »         •         *         « 

(i)  Tariff  filing  fee.  The  fee  for  tariff 
filing  in  either  the  foreign  or  domestic 
offshore  commerce  of  the  United  States 
shall  be  34  cents  per  filing  object;  the 
fee  for  filing  service  contract  essential 
terms  shall  be  $3.29  per  filing  object;  the 
Commission  shall  bill  filers  monthly  for 
both  tariff  filing  and  the  filing  of  service 
contract  essential  terms. 

PART  552— FINANCIAL  REPORTS  OF 
VESSEL  OPERATING  COMMON 
CARRIERS  BY  WATER  IN  THE 
DOMESTIC  OFFSHORE  TRADES 

4.  The  authority  citation  for  Part  552 
is  revised  to  read  as  follows: 

Authority:  5  US.C.  553;  31  US.C.  9701;  46 
use.  app.  817(a),  820,  841a,  843,  844,  845, 
845a,  and  847. 

5.  In  §  552.2,  the  title  is  revised,  new 
paragraphs  (c)(3),  (d)(3),  and  (f)(3)  are 
added,  and  a  sentence  is  added  at  the 
end  of  paragraph  (e)  to  read  as  follows: 


§552.2    General  requirements  and  fees. 

***** 

(c)  *   *   * 

(3)  Applications  shall  be  accompanied 
by  remittance  of  a  $55  filing  fee. 

(d)«   *   • 

(3)  Applications  shall  be  accompanied 
by  remittance  of  a  $165  fifing  fee. 

(e)  *   *   *  Applications  shall  be 
accompanied  by  remittance  of  a  SI  03 
filing  fee. 

(f)*   •   *  (3)  The  filing  of  proposed 
rate  changes  described  in  this  paragraph 
shall  be  accompanied  by  remittance  of 
a  $11,951  filing  fee. 


PART  560— AGREEMENTS  BY 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHIPPING  ACT,  1916 

6.  The  authority  citation  for  Part  560 
is  revised  to  read-as  follows: 

Authority:  5  US.C.  553;  31  US.C  9701:  46 
use.  app.  814.  817(a),  820.  821.  833a  and 
841a. 


Subpart  C — Exemptions 

«   *   *   «   • 

7.  The  following  identical  text  is 
added  as  §§  560.302(c),  560.303(c). 
560.304(c),  560.305(c),  560.306(f). 
560.307(g),  560.308(c)  and  560.309(d) 
reading  as  follows: 


(    )  The  filing  fee  for  such  agreements 
is  described  in  section  560.401(c). 


Subpart  D— Filing  and  Form  of 
Agreements 

*****. 

8.  In  section  560.401,  the  title  is 
revised  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 


§  560.401    Filing  of  Agreements;  fees. 

***** 

(c)  Agreement  filings  for  Commission 
action  requiring  detailed  justification 
and  review  by  the  Commission  shall  be 
accompanied  by  remittance  of  a  Si  .402 
filing  fee;  agreement  filings  for 
Commission  action  not  requiring 
detailed  justification,  but  requiring 
review  by  the  Commission,  shall  be 
accompanied  by  remittance  of  a  S695 
filing  fee;  and,  agreement  filings  for 
terminal  and  carrier  exempt  agreements 
shall  be  accompanied  by  remittance  of 
a  $120  filing  fee. 

Part  572— AGREEMENTS  BY  COMMON 
CARRIERS  AND  OTHER  PERSONS 
SUBJECT  TO  THE  SHIPPING  ACT  OF 
1984 

9.  The  authority  citation  for  Part  572 
is  revised  to  read  as  follows: 

Authority:  5  US.C.  553;  31  US.C.  9701;  46 
U.S.C.  app.  1701-  1707, 1709-1710.  1712  and 
1714-1717. 

Subpart  C— Exemptions 

10.  The  following  identical  text  is 
added  as  §§  572.302(d),  572.303(c), 
572.304(c),  572.305(c),  572.306(f), 
572.307(g),  572.308(e),  572.309(c), 
572.310(c)  and  572.311(d)  reading  as 
follows:  ^ 

(  )  The  filing  fee  for  such  agreements 
is  described  in  §  572.401(f). 

11.  In  section  572.401,  the  title  is 
revised,  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 


§572.401     Filing  of  agreements;  filing  fees. 
***** 

(f)  Agreement  filings  for  Commission 
action  requiring  an  Information  Form 
and  review  by  the  Commission  shall  be 
accompanied  by  remittance  of  a  Si  402 
filing  fee;  agreement  filings  for 
Commission  action  not  requiring  an 
Information  Form,  but  requiring  review 
by  the  Commission,  shall  be 
accompanied  by  remittance  of  a  S695 
filing  fee;  agreement  filings  reviewed 
under  delegated  authority  shall  be 
accompanied  by  remittance  of  a  S353. 
filing  fee;  and  agreement  filings  for 
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terminal  and  carrier  exempt  agreements 
shall  be  accompanied  by  remittance  of 
a  $120  filing  fee. 

By  the  Commission. 
foseph  C.  Polking, 

Secretary. 

Appendix  A  to  the  Proposed  Rule 

Indirect  Cost  Calculations 

[Applied  to  Direct  Cost] 
A.  Govenunent  Overtiead  Costs 

Fringe  benefits  and  other  wage-related  government  conlribiUJons  from  OIWIB  Circular  A-76- 

Leave  and  Holidays 

Retirement  .!."!!!". 

Workmen's  Confip.  Awards _ 1!Z!Z!1".""!.."... !  " 

Health,  Life  Insurance !"""!!"."."... 

Medicare  


Total 


19.70% 

21.70% 

1.7T)% 

4.70% 

1.45% 


B.  Commission  General  and  Administrative 

^T^r^^TuS^f^'^uiz  B^'sr^'-  '^"^'^  '''^"'"-  ^"'  ^^^'^  ^"^  '-^"  "^  ^^^--^^o" 

1.  Personnel  Costs _ „ „ 

2.  Rent,  Communicatiorre  arxl  Utinties  '.""!".""."" Z       1 " 

3.  Annual  Report ..'.""'. "        " 

4.  Data  tnfomiafon "!"!^".'"...l."." 

5.  Printing ...""'""!!!." ~ ~ 

6.  Equipment  MaintenarHse ..1."!!!!.^!."!!.""!!" 

7.  Leasehold  Irnpfovemefrts  "* 

8.  Supplies  and  Materials  _. _ _  

9.  ADP  Supplies iZ"!'!!"Z"Z!Z"Z!Z!! 

1 0.  Furniture  and  EquipnDent 2 '  

11.  Postage '  ""Z Z '■ 

12.  Fiscal  Senrices  ~ '■ " 

13.  Health  Services  ......"!!!."!!!""™ .'""""""""""" — ■• 

14.  Protective  Services ...!"."'"!"!!!!!."."".~.~".™. ..!  "  ~ 

1 5.  Duplicating  Supplies •' 

16.  Travel „ 


Total _ 

Calculation  of  overhead  percentage: 

•  Commission  G  &  A  +  Agency  Funding 

•  Total  AgerKy  Funding  for  FY  1994 

•  Commission  G  &  A  ..."""!!" ** 

•  Overhead  Percentage  (85,434,733  -r  Sisigoaooo):  .!......."........l...".'.'Z.r..."™  

C.  Office  General  and  Administrative 

Overtiead  expenses  aliocated  to  Offices  and  Bureaus  involved  in  iee^enerating  activibes  (excluding  ATFI)- 

I .  Rent,  Commuritcations.  and  Utilities  »         /• 

2.  Postage ZZZZZZZZZZZ^ZZ.Z„.ZZ " 

3.  Miscellaneous  Printing _ ""....*    ~  ZZZ  '         ~ ~ 

4.  Credit  Reports  """I".".."!!!"."."""."™  " " "" 

5.  Equipment  Maintenance .."..""!."""...."!.""!!      

6.  Fiscal  Services  "."!"."." 

7.  Health  Services  "ZZZZZZZ^ZZZZZZ". 

8.  Protective  Services ., .".™!I1."..."1..."... 

9.  Supplies  and  Materials  _ _ " ' 

10  ADP  Supplies  ....„ ZZZZZZZZZZZZZZZZl. Z!  Zl 

I I .  Duplicating  Supplies '.1".""..""™!".'""!  Z   "     ~ " 

12.  Furrjjtufe and €quipn>erft ,  ZZZZ"  ~     " 

13.  ADP  Equipment „ 


49.25% 


$4,155,500 
1,009.468 

3.000 
20,000 

9.619 
24.878 
20,000 
43,784 

7,297 

9,288 
16.790 
24.878 

8.127 
32.122 

7.982 
42.000 


..y... 


Total  _ ; __      _ 

Calculation  of  overtiead  percentage:  

•  Overhead  Expenses  -i-Bureau/OfTice  Funding  = 

•  Fundtng  for  Bureaus/Offices  (FY  1994  amounts  from  FY  1995  OMB  ikjdciea" 

and  Secretary  

Trade  Monitoring  and  Analysis "'"'ZZZZZZ^ZZZ'ZZZZ^ZZZ'Z. 

Tariffs.  Certification  and  Licensing _ ZZZ.. 


Total „. 

Office  G  &  A: _ 

Overtiead  Percerrtage  (Si  ,1 79,101 


$5,486,000): 


$5,434,733 

%  Overtiead 

518,900,000 

S5.434.733 

28.78% 


S968.401 

16.518 

10,597 

8,750 

27,405 

27,405 

10,962 

31.790 

48,233 

6,039 

BJ70 

3.654 

6.577 

Si.179.101 

%  Overtiead  . 

S91 0.000 
$1,846,000 
S2. 730,000 

S5.486.O00 

SI. 179.101 

21.49% 
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Indirect  Cost  Calculations— Continued 

(Applied  to  Direct  Cost) 
0.  Total  Indirect  Cost  Factor  (Sum  of  A  through  C) 

Overhfead  Costs  

GenerpI  and  Administrative 

Administrative 


Total 


Appendix  B  to  the  *roposed  Rule 


514.210): 

Tariff  filing 


Filing  service  com  act  essential  terms 


552.2(f)  General  Rati ) 

552.2(c)  Application 

552.2(d)  Apjslicafion 

552.2(e)  Apjjlication 


572.401(f) 

Agreement  Filings 
Agreement  Filings 
Agreement  Filing 
Agreement  Filir>g 


|FR  Doc.  94-18381  Fi 

BILLING  CO0€  ft73O-01-W 


49.25% 

28.76% 
21.49% 


£950% 


Federal  Maritime  Commission 

(Summary  of  Proposed  Fees) 


CFR  citation  and  application  or  service 


Part  514— TARIFFS  AND  SERVICE  CONTRACTS 


Part  552— f  INANqiAL  REPORTS  OF  VESSEL  OPERATING  COMMON  CARRIERS  BY  WATER  IN  THE  DOMESTIC 

OFFSHORE  TRADES 

Increase  


f  Extension  of  Time  for  Filing  

Of  Sul)mtssion  of  Alternative  Data 

or  Waiver  of  Detailed  Reporting  Requirennents 


Part  560— AGREEMENTS  BY  COMMON  CARRIERS  AND  OTHER  PERSONS  SUBJECT  TO  THE  SHIPPING  ACT.  1916 

560.401(c) 

Agreement  Filings 
Agreement  Filings 
Agreement  Pihng 


Requiring  Detailed  Justification  and  Commission  Action 

not  Requiring  Detailed  Justification  but  Requiring  Commission  Action 
Terminal  and  Carrier  Exempt  Agreements 


DC 


Pari  572— AGREEIfENTS  BY  COMMON  CARRIERS  AND  OTHER  PERSONS  SUBJECT  TO  THE  SHIPPING  ACT  OF 

1984 


Requiring  Information  Form  and  Commission  Action  

not  Requiring  Information  Fomi  but  Requiring  Commission  Action 

Reviewed  Under  Delegated  Authority  ..., 

Terminal  and  Carrier  Exempt  Agreements  


I  Of 


Proposed  fee 


34  cerfts  per  fil- 
ing object. 

S3.29  per  hiing 
object. 


$ii.&5i 
$55 
$165 
Si03 


$1402 

$6S5 

$120 


$1.4C2 
$695 
$353 
$120 


sd  7-27-94;  8:45  am) 


DEPARTMENT  OF  tHE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parti? 

Endangered  and  Th  reatened  Wildlife 
and  Plants;  Notice  of  90-day  Finding 
on  a  Petition  to  Lisi  the  Dakota  Skipper 
as  an  Endangered  <  tr  Threatened 
Species. 

\\tldl 


AGENCY:  Fish  and 
Interior. 

ACTION:  Notice  of  9C|dav 
finding. 


SUMMARY:  The  U.S 
Service  (Service)  announces 
finding  for  a  petitioi 
skipper  {Hesperia  dt 


ildlife  Service, 
petition 


ish  and  Wildlife 
a  90-day 
to  add  the  Oalcota 
cotae]  to  the  List  of 


Endangered  and  Threatened  Wildlife 
and  Plants.  The  Service  finds  that  the 
petition  presents  substantia] 
information  indicating  that  listing  the 
species  as  an  endangered  or  threatened 
species  may  be  warranted.  The  Service 
solicits  further  information  regarding 
occurrence  and  distribution  of  the 
species  and  threats  to  its  continued 
existence  and  will  prepare  a  12-month 
finding. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  July  1,  1994. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Division  of  Endangered  Species  at  the 
address  below  and  must  be  received  by 
September  26. 1994  to  be  considered  in 
the  12-month  finding. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Chief,  Division  of  Endangered 


Species,  U.S.  Fish  and  Wildlife  Service. 
Bishop  Henry  Whipple  Building.  1 
Federal  Drive,  Fort  Snelling.  Minnesota. 
55111.  The  complete  file  for  this 
petition  finding  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Adair,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (612/725-3276). 
SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  (Act)  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  davs  of 
the  receipt  of  the  petition,  and  the 
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finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  Service  finds 
that  a  petition  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted  and 
the  species  is  not  in  a  current  notice  of 
review  as  a  candidate  for  listing,  the 
Service  initiates  a  status  review  on  that 
species.  Section  4(b)(3)(B)  of  the  Act 
requires  the  Service  to  make  a  finding 
as  to  whether  or  not  the  petitioned 
action  is  warranted  within  12  months  of 
receipt  of  a  petition  that  presents 
substantial  information. 

Brendan  McManus  of  the  Biodiversity 
Legal  Foundation  submitted  to  the 
Service  a  petition  dated  January  15, 
1994,  to  hst  the  Dakota  skipper 
[Hesperia  dacotae)  as  an  endangered  or 
threatened  species  pursuant  to  the  Act. 
The  petition  was  received  January  21, 
1994.  The  petitioner  submitted 
biological,  distributional,  and  other 
information  in  support  of  the  petition. 

Hesperia  dacotae  is  a  Category  2 
candidate  species  (56  FR  58804).  In  July 
1978.  the  Service  proposed  fisting  the 
species  as  a  threatened  species  under 
the  Act  (USFWS  1978);  however,  the 
proposal  was  withdrawn,  due  to  the 
1978  amendments  to  the  Act.  A  category 
2  taxon  is  one  for  which  information  in 
possession  of  the  Service  indicates  that 
proposing  to  Ust  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  a 
proposed  rule. 

Tne  Dakota  skipper  is  a  small-  to 
medium-sized  hesperine  skipper  with  a 
wingspan  of  2.4  to  3.2  centimeters  (cm) 
(0.9  to  1.3  inches  (in))  and  hooked 
antennae.  The  dorsal  surface  of  the 
wings  ranges  from  tawny-orange  to 
brown  (female  with  tawny-orange  to 
white  spots),  while  the  ventral  surface 
of  the  wings  ranges  from  yellow-orange 
to  gray-brown.  This  species  has  a  short, 
stout  body,  and  a  characteristic  rapid, 
skipping  flight  (Royer  and  Marrone 
1992.  U.S.  Fish  and  WildHfe  Service 
(USFWS)  1993). 

Populations  of  the  Dakota  skipper  are 
known  to  occur  in  Minnesota,  North 
Dakota.  South  Dakota,  and/vlanitoba, 
Canada.  In  addition,  the  species  was 
formerly  found  in  Illinois  and  Iowa.  The 
species  is  currently  known  in  16 
counties  (30  population  sites)  in 
Minnesota,  16  counties  (28  population 
sites)  in  North  Dakota,  and  11  counties 
(18  population  sites)  in  South  Dakota 
(Royer  and  Marrone  1992,  U.S.  Fish  and 
Wildlife  Service  (USFWS)  1993). 

Further  details  regarding  the 
biological  status  of  the  species  are 
contained  in  the  administrative  finding. 
Interested  persons  may  obtain  a  copy  of 


the  finding  by  contacting  the  office 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

The  petitioner  contends  that  the 
Dakota  skipper  should  be  listed  as  an 
endangered  or  threatened  species 
because  of  the  following  factors: 

1.  Present  and  threatened  destruction, 
modification,  and  curtailment  of  habitat 
due  to  loss  of  suitable  grassland  habitat; 

2.  Inadequacy  of  existing  regulatory 
mechanisms,  since  there  is  no 
protection  for  the  species  or  its  habitat 
nationally  or  within  most  of  the  States 
within  the  species'  range;  and 

3.  Other  natural  or  manmade  factors 
affecting  the  species'  continued 
existence,  including  the  production  of 
only  one  egg  per  adult  female  per  year 
and  the  species'  inability  to  adapt  to  a 
changing  habitat. 

In  1993  (USFWS  1993),  the  Service 
concluded  that  the  Dakota  skipper  may 
be  threatened  by  the  following  factors: 

1.  Conversion  of  native  tall-grass 
prairie  to  other  land  uses. 

2.  Management  practices,  including 
complete  bums,  pesticide  use,  grazing, 
detrimental  haying,  and  wetland 
enhancement. 

3.  Habitat  alteration  and  degradation 
by  naturalized  alien  species. 

4.  The  small  number  of  isolated 
populations  and  individuals,  which 
may  result  in  a  limited  gene  pool 
depressing  reproductive  vigor  and  cause 
the  species  to  be  vulnerable  to  any 
human-caused  or  natural  environmental 
disturbance  (USFWS  1993). 

Overgrazing,  inappropriately  timed 
fires  and  haying,  alteration  and 
conversion  of  prairie  habitat  to  crop 
production,  and  invasion  of  native 
prairie  by  naturalized,  alien  plants  are 
probably  the  greatest  threats  to  the 
survival  of  H.  dacotae,  which  requires 
undisturbed,  virgin  prairie  habitat  to 
survive. 

The  Service  has  reviewed  the  petition, 
its  supporting  documents  and  data,  as 
well  as  other  available  information, 
published  and  unpublished  studies  and 
reports,  and  agency  files.  All  documents 
are  on  file  in  the  office  indicated  in  the 
ADDRESSES  section  of  this  notice. 

After  reviewing  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  that  the  petitioner  has 
presented  substantial  information  which 
indicates  that  listing  of  the  Dakota 
skipper  as  an  endangered  or  threatened 
species  may  be  warranted.  However,  the 
Service  is  in  need  of  additional 
information  to  completely  identify  the 
status  of  the  species  in  all  areas  of  its 
historic  range  and  to  further  identify 
activities  that  may  be  contributing  to  its 
decline. 


With  this  notice,  the  Service 
announces  a  positive  90-day  finding  on 
the  petition  that  the  following  actions 
may  be  warranted  for  the  Dakota 
skipper:  Elevation  to  Category  1  status 
and  subsequent  listing  as  an  endangered 
or  threatened  species.  The  Service 
solicits  further  information  regarding 
occurrence  and  distribution  of  the 
species,  threats  to  its  continued 
existence,  and  any  additional  comments 
and  suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  community,  industry,  and  any 
other  parties.  The  following  issues  are  of 
particular  interest  to  the  Service: 

1.  Additional  historic  and  current 
population  data  which  may  assist  in 
determining  long  term  population 
trends; 

2.  Management  methods  used  on 
substantial  tracts  of  native  prairie  that 
include  actions  such  as  burning,  haying, 
insect  and  plant  control,  plowing,  and 
grazing,  but  which  do  not  adversely 
affect  the  Dakota  skipper  and  its  habitat; 
and 

3.  Data  pertaining  to  existing  available 
prairie  habitat  which  may  be  suitable 
Dakota  skipper  habitat  and  present  and/ 
or  possible  future  disturbance  to  those 
areas. 

After  consideration  of  additional 
information  submitted  during  the 
indicated  time  period  (See  DATES 
section),  the  Service  will  prepare  a  12- 
month  finding. 

The  petitioner  also  requested  that 
critical  habitat  be  designated.  If  the  12- 
month  finding  determines  that  the 
petitioned  action  to  list  the  Dakota 
skipper  as  an  endangered  or  threatened 
species  is  warranted,  then  the 
designation  of  critical  habitat  would  be 
addressed  in  the  subsequent  proposed 
rule. 
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.  Fish  and  Wiidiife 
jled  7-27-94;  8.45  ami 


50  CFR  Part  17 

Endangered  and  threatened  Weldlife 
and  Plants;  Notlci  of  Extension  of 
Comment  Psdod  on  Data  Pertaining  to 
the  Subspeckfs  T^^onomy  of  the 
California  Gnatcatc  her 


AGENCY:  Fish  and 
interior. 

ACTION:  Notice  of 
comment  period. 


Vildlife  Service! 
« xtension  of  pubUc 


I  oi 


tc  her  1 


iiabili  ty 


\ias 


\i  iti 


SUMMARY:  The  U 
Service  (Service) 
comnieiif  period 
to  the  subspecies 
California  g;iatca 
notice  of  avai 
comment  prriod 
2,  1994  (59  FR  285^8} 
comment  period 
This  notice  extend^ 
until  Atigust  31, 
DATES:  Comments 
received  by  Augus 
ADDRESSES:  Copim 
are  available  hx>m 
Wildlife  Service 
2730  Loker  Avenu 
California  92008. 
materials  concemi  ig 
be  submitted  to  tht 
data,  public  comments 
materials  received 
public  inspection 
business  hours  at 
FORFURTVCR 
Gail  Kobetich,  Fielll 
address  listed 
431-9440,  facsimil  ? 


Fish  and  VVildbfe 
ves  notice  that  the 
the  data  pertaining 
t^onomy  of  the 

is  extended.  The 
opening  the  public 
published  on  June 
and  opened  the 
1  August  1,  1994. 
the  comment  period 
lf94 
md  materials  must  be 
31.  1994. 

of  the  subject  data 
he  U.S.  Fish  and 
qarlsbad  Field  Office, 

West,  Carlsbad, 
(toiiunents  and 

these  data  should 
above  address.  The 

and  other 
will  be  available  for 
«  uring  normal 
f  le  above  address. 
HiFORIATION 


CONTACT: 

Supervisor,  at  the 
(telephone  619/ 
619/431-9624). 


SUPPLEMENTARY  IMFPRHATION 

Background 

On  Maruh  30,  1^3,  the  US  Fish  and 
Wildlife  Service  (S  jrvice)  published  a 
final  rule  in  the  Fet  leral  Register 
determining  the  co  istal  California 
gnatcatcher  to  be  a  threatened  species 
(58  FR  16741).  In  il  &  decision  to  list  the 
gnatcatcher,  the  Se  ■vice  relied,  in  part, 
on  taxonomic  stud  es  conducted  by  Dr. 
Jonathan  Atwood  of  the  Manomut  Bird 
Observatory,  Mano  net,  Massachusetts. 
As  is  the  standard   iractice  in  the 
scientific  commun  ty,  the  Service  did 
not  request,  nor  wa  ;  it  offered,  the  data 
collected  and  used  jy  Dr.  Atwood  in 
reaching  bis  conck  sions.  Instead,  the 
.Servic  e  depended  t  pon  the  conclusions 


published  by  Dr.  Atwood  in  a  peer- 
reviewed  scientific  article  on  the 
subspeciGc  taxonomy  of  the  California 
gnatcatcher  (Atwood  1991). 

In  response  to  a  suit  filed  by  the 
Endangered  Species  Committee  of  the 
Building  Industry  Association  of 
.Southern  California  and  the  other 
pbintifFs,  the  United  States  District 
Court  of  the  District  of  Columbia 
vacated  the  listing  of  the  coastal 
California  gnatcatcher  because  the 
Service  did  not  make  available 
Atwood 's  data  for  public  review  and 
comment.  In  response  to  the  court 
decision,  Dr.  Atwood  released  his  data 
to  the  Service,  which  the  agency  made 
available  to  the  public  for  review  and 
comment  on  June  2, 1994.  On  June  16, 
1994,  the  court  reinstated  threatened  . 
status  for  the  coastal  California 
gnatcatcher  until  the  Secretary  of  the 
biterior  determines  whether  the  listing 
should  be  revised  or  revoked  in  hght  of 
his  review  of  the  subject  data  and  public 
comments  received  during  the  comment 
period.  This  final  finding  will  be 
published  in  the  Federal  Register. 

On  July  1, 1994,  the  plaintiffs 
requested  a  100-day  extension  in  the 
comment  period.  Because  the  Secreteuy 
had  no  objection  to  a  30-day  extension, 
both  parties  stipulated  that  the  comment 
period  shall  be  e.xtended  to  August  31, 
1994. 
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Authority:  The  authority  for  this  sction  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1361  rt.-sHq.) 

List  of  Subjects 

50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  Record 
Keeping  Requirements,  ami 
Transportation. 

bO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  hnports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

DatL-d;  July  18.  1994 
Thomas ).  Dwyer, 

Acting  Reponai  Director,  Region  I,  U.S.  Fi^h 

and  Wildlife  Service. 

IFR  Doc  94-18361  Filed  7-27-94;  «:45  am| 

eiLlMe  CODE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 

n.D.  072094AJ 

RIN0648-AF82 

Crustacean  Fisheries  of  the  Western 
Pacific  Region 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.'VA), 
Commerce. 

ACTION:  Notice  of  availabiUty  of  a  fishery 
management  plan  amendment  and 
request  for  comments.    ,      - 

SUMMARY:  NMFS  issues  this  notice  that 
the  Western  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  8  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  for  review  by  the  Secretary  of 
Commerce  (Secretary),  and  is  requesting 
comments  from  the  public.  Amendment 
8  would  implement  administrative 
changes  to  the  FMP  to  address  problems 
encountered  diuing  the  first  year  of  a 
limited  entry  and  quota  management 
program. 

DATES:  Written  comments  on  the 
amendment  must  be  received  on  or 
before  September  19, 1994. 

ADDRESSES:  All  comments  should  be 
sent  to,  Rodney  R.  Mclnnis,  Acting 
Regional  Director  (RD),  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802- 
4213.  Copies. of  the  amendment  are 
available  upon  request  from  the 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu,  HI  96813  (808-522-8220) 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  NMFS.  (310)980-4034, 
or  Alvin  Katekaru,  NMFS  (808)  97.3- 
2939. 

SUPPLEMENTARY  INFORMATION:  The    • 
Magnuson  Fishery  Conservation  and 
Management^ct  16  U.S.C.  1801  ef  seq. 
(Magnuson  Act)  requires  that  a  Regional 
Fishery  Management  Council  submit 
any  ameneimcnt  to  a  fishery 
management  plan  it  has  prepared  to  the 
Secretary  for  review,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  em  aiDendment,  immediately 
publish  a  notice  that  the  amendment  is 
available  for  public  review  and 
comment.  The  Setaetary  will  consider 
all  public  comments  received  during  the 
public  comment  period  in  determining 


whether  to  approve  the  amendment  for 
implementation. 

Amendment  8  would  implement 
largely  administrative  changes  to  the 
FMP  to  address  problems  encountered 
during  the  first  year  of  a  limited  entry 
and  quota  management  program    , 
established  by  Amendment  7.  These 
changes  include: 

-1.  Eliminating  the  landing 
requirement  necessary  for  obtaining  a 
limited-entry  permit  for  each  new 
fishing  season. 

2.  Implementing  a  fi"amework 
procedure  to  adjust  the  target  catch-per- 
unit-of-effort  so  that  it  reflects  the 
current  productivity  of  the  stocks. 

3.  Implementing  a  framework 
procedure  to  allow  some  fishing,  if 


necessary,  when  the  quota  is  zero  in  an 
effort  to  obtaiif  important  fisheries  data. 

4.  Reducing  the  period  of  time 
fishermen  will  have  to  notify  NMFS  of 
their  return  to  port. 

5.  Implementing  a  requirement  that 
fishermen  notify.  NMFS  of  the  time  of 
unloading  their  vessels. 

6.  Revising  the  information  on  the 
report  of  sales  of  lobsters. 

7.  Providing  first  level  buyers  with 
workslieetslo  facilitate  information 
reporting. 

8.  Implementing  a  framework 
procedure  authorizing  the  RD  to  modify 
reporting  requirements  and  call-in 
destinations. 

An  environmental  assessment  and 
regulatory  impact  review  are 


incorporated  in  Amendment  8.  All  are 
available  for  public  review  (see 
ADDRESSES). 

The  receipt  date  for  Amendment  8 
was  July  19, 1994.  Proposed  regulations 
to  implement  Amendment  8  are 
scheduled  to  be  published  within  15 
days  of  the  receipt  date. 

AuUiority:  16  U.S.C.  1801  et  seq. 
Dated:  July  22.  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
jFR  Doc.  94-18324  Filed  7-22-94;  4:48  pm] 
BILLING  CODE  3510-22-F 
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Notices 


This  seclioo  o(  the  F  iDERAL  REGJSTER 
contains  documents  pther  than  rules  w 
proposed  rules  that  qre  applicaWe  to  the 
public.  Notices  ot  hearings  and  irwestigations, 
committee  meetjngsjagency  decisions  and 
rulings,  delegations  c  (  authority,  filing  of 
petitions  arxj  applical  or;s  and  agency 
statements  of  organi;  ation  and  tu(x:tions  are 
examples  of  documei  sts  appearing  in  this 
sectioa 


DEPARTMENT  OF 


AGRICULTURE 


by  Office  of 
Sudget 


Forms  Under  Rev^w 
Managefnef)t  and 

July  21,  1994. 

The  Oepartnient  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduct  on  Act  (44  U.S.C. 
Chapter  33]  since  t  le  last  list  was 


published.  This  lis 


proposals,  revisions,  extension,  or 
reinstatements.  Ea<  h  entry  contains  the 
following  informal  on: 

(1)  Agency  prop<sing  the  information 


collection;  (2)  Title 


collection;  (3)  Fora  i  number(«),  if 


applicable;  (4)  Hov  ■ 


information  is  requested;  (5)  Who  will 
be  required  or  aske  i  to  report;  (6)  An 
estimate  of  the  nun  iber  of  responses;  (7) 


An  estimate  of  the 


otal  number  of  hours 


needed  to  provide  yie  information;  |8) 
Name  and  telephoi  e  number  of  the 
agency  contact  pen  on. 


Questions  about 


he  items  in  the 


Extension 

•  Agricultural  Mar 


is  grouped  into  new 


the  information 


often  the 


listing  should  be  d  rected  to  the  agency 
person  named  at  th  s  end  of  each  entry. 
Copies  of  the  prop(  sed  forms  and 
supporting  docimit  nts  maybe  obtained 
from:  Department  C  learance  Officer, 
USDA,  OIRM,  Rooiji  404-\V  Admin. 
Bldg.,  Washington. 
690-2118. 


DC  20250,(202) 

etivg  Service 
Peaches;  Marketing 


California  Pears  an( 
Order  No.  917 

FV-75;  FV-76;  FV-|91;  FV-92;  FV-93;  & 
FV-103; 

Recordkeeping;  On 

Farms;  Businesses  i 
Small  businesses 
1,351  responses; 

Mark  Kreaggor  (202  I 


(T 


occasion;  Monthly 

other  for-profit; 
or  organizations; 
140  hours 

720-2431 


Revision 

•  Agricultural  Marketing  Service 

Irish  Potatoes  Grown  in  Colorado; 

Marketing  No.  948 
Recordkeeping;  On  occasion 
Farms;  Businesses  or  other  for-profit; 

3,696  responses;  576  hours 
Teresa  L.  Hutchinson  (503)  326-2724 
Donald  E.  Hukher, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc  94-18409  Filed  7-27-94;  8:45  amj 

BUllNG  COOE  3410-01-M 


Forest  Service 

Sensitive  Plant  Program;  Eldorado 
National  Forest,  CA 

AGENCY:  Forest  Service;  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Eldorado  National  Forest 
proposes  to  refine  existing  sensitive 
plant  direction  in  order  to  provide 
greater  specificity,  promote  program 
effectiveness,  and  improve  the 
efficiency  in  which  Eldorado  National 
Forest  programs  and  activities  are 
reviewed  through  the  biological 
evaluation  process  as  required  under 
FSM§  2670.32. 

The  Forest  Service  will  prepare  an 
environment  impact  statement  (EIS)  to 
consider  the  ramifications  of 
implementing  species-sped  fie  standards 
and  guidelines  for  the  sensitive  plant 
species  found  on  the  Eldorado  National 
Forest.  The  decision  may  include  the 
following:  an  amendment  to  the 
Eldorado  National  Forest  Land  and 
Resource  Management  Plan  and/or  the 
delisting  of  one  or  more  species  as 
sensitive.  The  agency  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  also  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
ad  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
September  1, 1994.  The  public  is  invited 
to  provide  information  concerning  the 
scope  of  the  analysis  at  a  meeting  to  be 
held  on  August  24,  1994,  beginning  at 
1  p.m. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
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-  ■  the  analysis  to  John  Phipps,  Forest 
Supervisor,  100  Fomi  Road,  Placerville, 
CA  95667.  The  meeting  will  be  held  at 
the  Eldorado  National  Forest 
Supervisor's  Office  located  at  100  Fomi 
Road,  Placerville,  CA  95667. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action' 
and  EIS  should  be  directed  to  Mike 
Foster,  Forest  Botanist,  100  Fomi  Road, 
Placerville,  CA  95667. 
SUPPLEMENTARY  INFORMATION:  USDA 
regulations  (9500-4),  Forest  Service 
policy,  and  the  Eldorado  National 
Forest  Land  and  Resource  Management 
Plan  (1989)  require  that  the  Eldorado 
National  Forest  maintain  the  viability  of 
sensitive  plant  species.  Direction  is 
provided  (FSM  2670.22)  to  "develop 
and  implement  management  practices  to 
ensure  that  species  do  not  become 
threatened  or  endangered  because  of 
Forest  Service  actions."  Additional 
pohcy  includes  (FSM  2670.32): 

Establish  management  objectives  in 
cooperation  with  the  States  when  projects  on 
National  Forest  System  lands  may  have 
significant  effect  on  sensitive  species 
population  numbers  or  distributions. 
Establish  objectives  for  Federal  Candidate 
species,  in  cooperation  with  FWS  or  NMFS 
and  the  States. 

When  the  Eldorado  National  Forest 
Land  and  Resource  Management  Plan 
was  approved,  little  was  luiown  about 
the  habitat  requirements  of  the  ten 
sensitive  plant  species  thought  to  occur 
on  the  Forest.  General  Direction  in  the 
Eldorado  National  Forest  Land  and 
Resource  Management  Plan  was  limited 
to  the  following  (p.4-91): 

Provide  for  protection  and  habitat  needs  of 
sensitive  plants  so  that  Forest  activities  will 
not  jeopardize  the  continued  existence  of 
such  species. 

One  Standard/Guideline  applies: 

Participate  in  the  implementation  of 
approved  species  recovery  plans  and  Spet;ies  ' 
Management  Guides  as  specified  for  the 
Eldorado. 

Since  that  time,  a  considerable 
amount  of  information  has  been 
gathered  about  the  habitat  requirements 
of  the  eight  species  documented  to 
occur  on  the  Forest.  The  Forest  now  has 
sufficient  information  on  the  range, 
distribution,  and  status  of  six  of  these 
species  to  enable  the  development  of 
species-specific  conservation  strategics. 
The  species  to  be  considered  are: 
Calochortus  clavatus  var.  avius 
(Pleasant  Valley  mariposa  lily),  Draba 


asteropbora  var.  macrocarpa  (Cup  Lake 
draba),  Lewisia  longipetala  (long-petaled 
lewisia).  Lewisia  serrata  (saw-toothed 
lewLsia),  Navarretio  pwlifera  ssp.  luteo 
(yellow-bur  navarretia),  Phacelia 
stehbinsii  (Stebbins'  phacelia).  SUene 
invisa  (short-petaled  campion),  and 
Arctostophylns  nissenona  (Nisscnnn 
manzanita). 

There  are  no  known  permits  er 
licenses  required  to  implement  the 
proposed  action. 

Preliminary  is.sues  identified  during 
internal  scoping  include: 

1.  How  will  current  and  future  habitat 
options  for  sensitive  plant  spedes  be 
managefi  fo  address  Forest  Service 
requirenifcnls  (CFR  219.19)  to  maintain 
viability? 

2.  What  will  he  the  economic 
<»n.sequenc£s  of  implementing 
mitigation  measures  for  sensitive  plant 
species? 

3.  Should  plants  spe«:ies  that  are 
managed  under  the  provisions  of 
conservation  agreements  and/or 
•standards  and  guidelines  still  be  listed 
ns  sensitive? 

4.  How  will  fuel  conditions  that  have 
a  high  probability  of  contributing  to 
catastrophic  fire  behavior  be  affected  by 
sensitive  plant  manaj^ment  practice.s? 

5.  Will  other  land  uses  be  constrained 
or  altered? 

B.  Will  species-spedfic  standards  and 
guidelines  improve  the  effidency  of 
Forest  project  planning  and 
iniplententation? 

7.  Will  the  effideni:y  and 
eifectiveness  of  the  Forest  sensitive 
plant  program  improve? 

Based  on  the  preliminary  issues  ILsted 
above  and  other  issues  that  may  be 
developed,  the  Forest  Service  will 
identify  and  consider  a  range  of. 
alternatives  for  managing  .sensitive  plant 
species.  These  alternatives  will  i.nclude 
a  Yio  afiion  alternative  (continuing  with 
existing  Eldorado  National  Forest  Land 
and  Resource  Management  Plan 
diredion).  Other  alternatives  to  twnsider 
may  include  implementation  of  spedes- 
spetific  standartls  and  guidelines  and/or 
delisting  one  or  more  of  the  species 
under  consideration.  These  pretimijiary 
altcm.itives  may  be  revised  before  the  " 
dr.nf!  EIS  is  issued  as  new  informiitfon 
is  developed  or  new  ijimmanis.  nm 
received;  ' 

Public  participation  will  be  espesj^ily 
important  at  .severah points  du-rirjg  the  " 
analysis.  The  first  point  is  during  the 
s(  oping  p.'-ocess  (40  CFR4.'>01.7). 

Th«  Forest  Service  will  he  siieiing 
infor.nation,  i;omments,  and  ass'Maws 
from  federal,  slate,  and  loial  agencies 
;ind  other  indtvidiials  or  organizations 
who  may  be  interested  in  oran«;tHd  by 
the  |)ropositd  pro jef;t.. This  input  will  tie 
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used  in  preparation  of  the  draft  EIS.  The 
K(»ping  process  includes: 

1.  Defining  the  scope  of  the  analysis 
and  nature  of  the  decision  to  be  made. 

.  2.  Identifying  the  issues  and 
determining  the  significant  issues  for 
consideration  and  analysis  within  the 
EIS. 

3.  Defining  the  proper 
interdisciplinary  team  make-up. 

4.  Determining  the  effective  use  of 
time  and  money  in  conducting  the 
analysis. 

5.  Identifying  potential 
environmental,  technical,  and  social 
impacts  of  the  EIS  and  ahematives. 

6.  Determining  potential  cooperaling 
ageitcies. 

7.  Identifying  groups  or  individuals 
interested  or  affected  by  the  decision. 

John  Phipps,  Forest  Supervisor, 
Eldorado  National  Forest,  is  the 
responsible  official. 

The  draft  EIS  is  expeded  to  be  filed 
with  the  Environmental  Protedion 
Agency  (EPA)  and  to  be  available  for 
public  review  in  September  1994.  At 
that  time,  EPA  will  publish  a  notice  of 
availability  of  the  drafi  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  drafi  EIS  will  be  45  days  from  the 
date  that  EPA's  notice  of  availability 
appears  in  the  Federal  R<^ster. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  co»irt  rulings 
related  to  public  participation  in  the 
'  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers's  position  and  contentions. 
Venpont  Yankee  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage,  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  imp.id  statement  may  !« 
waived  or  dismissed  by  the  courts.  City 
ofAngnan  v.  Hodel.  803  F. 2d  1016,  J  022 
(Utb  Cir.  1986) p.nd  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Snpp.  1334.  1338 
(E.D.  Wis.  1980). 

Betx-use  of  these  court  rulings,  it  is 
very  importenlthat  those  interested  in 
this  proposed  ad  ion  participate  by  the 
close  of  the  45-day  comnien!  period  ko 
that  substantive  comments  and 
objetiions  are  made  avoilahle  to  the 
Forest  Service  at  a  time  when  it  ts.u 
meaningfully  i;onsider  thfem  and 
respond  to  them  m  the  final 
environmental  impad  statement. 
To  assist  the  Forest  Servii;e  in 
identifying  and  considering  issues  ;.i>d 
conrxTns  on  the  propnwd  .ortion, 


comments  on  the  draft  environmental 
impad  statement  should  be  as  sper:ifir 
as  possible.  It  is  also  helpful  if 
rx>mments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequac:y  of  the  draft  environmental 
impad  .statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coundl  on  Environmental 
Quality.  Fegulalicns  for  impiemenring 
the  procedural  provisions  of  the 
National  Environmental  Policy  Ad  at  40 
CFR  1503.3  in  addressing  these' points. 

After  the  comment  penod  ends  on  the 
draft  EIS,  the.  (ximments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  January  1994.  In  the  final  EIS  the 
Forest  Servii;e  is  required  to  respond  to 
the  comments  and  responses  received 
(40  CFR  1503.4).  The  responsible 
official  will  consider  the  comments, 
responses,  and  environmental 
con.sequen(«s  discussed  in  the  draft  EIS; 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  projed.  If  a  dedsion  is  made  to 
amend  the  Land  and  Resource 
Management  Plan,  the  responsible 
official  will  document  the  deiision  and 
reasons  for  the  decision  in  the  Renard  oi 
Dedsion.  That  decision  will  be  subjt*,1 
to  appeal  pursuant  to  36  CFR  part  215. 

Dafod  fuly  21,  1994. 
Rex  Baumback. 

Acting  Fnrfst  Stipurvisar.  FldcmidaNntiouul 
Forest 

IFR  Doc.  94-18319  Filed  7-27-«M;  8:45  am| 
BIIUNC  COOE  MIft-ll-M 


Rurat  Deveiopment  Administration 

Federal-State  Research  on 
Cooperatives  Program 

AGENCY:  Rural  Development 

Administration.  USDA. 

ACTiON:  Notice  Inviting  Applicatioas  for 

Fiscal  Year  1994  Cooptrotive  Rc«.fi«u;h 

Agnsements. 


SUMMARY:  Notice  is  hen-by  given  that 
$4  l.-S.OOO  vv'.is.  alloraled  in  the  F«v?,  nd 
Budget  for  Fiscd  Year  1994  for 
pjyn;enls  fo  States  for  researt  h  rtLtcd 
to  coo{>eratives.  This  program  will  be 
administere-J  by  the  Rural  Develnpmpnl- 
Administration.  States  initresleri  in 
applying  for  t;oMpetiti'.  cly  awarded 
funds  under  the  program  are  invited  Jo 
submit  propos.'(ls  for  cooperative  r^J.^tl'd 
re.search  studies  on  agncultisrjl 
marketing.  Only  State  Departmeijl.s  ui 
Agriculture,  Slate  Agendes.  or  State 
Agricnitimd  Experiment  Stations  an? 
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eligible  for  funds  thi  augh  a  cooperative 
research  agreement.  The  intended  effect 
of  this  program  is  to  sncourage  more 
research  at  state  leve  Is  that  will  enhance 
the  well-being  of  agr  cultural 
cooperatives  and  the  ir  members. 
DATES:  Proposals  wi  1  be  accepted  now, 
but  must  be  postmar  ced  no  later  than 
August  15, 1994. 

ADDRESSES:  Send  pniposals.  including 
application  forms  an  d  other  required 
materials  to  Dr.  Ran(  all  E.  Torgerson, 
Assistant  Administn  tor.  Rural 
Development  Admir  istration/ 
Cooperative  Services ,  USDA,  Ag  Box 
3250.  Washington,  EC  20250-3250. 
FOR  FURTHER  INFORMi  TION  CONTACT:  Dr. 
Thomas  H.  Stafford,  pirector. 
Cooperative  Marketihg  Division, 
Cooperative  Services ,  Rural 
Development  Admir  istration,  USDA, 
Ag  Box  3252,  Washii  igton.  DC  20250- 
3252,  Phone: 202-690-0368. 
SUPP^.EME^^■ARY  info  «mation:  The 
Federal-State  Resean  :h  on  Cooperatives 
(FSROC)  Program  is  mthorized  under 
Section  204  (b)  of  thd  Agricultural 
Marketing  Act  of  19^  6  (7  U.S.C.  1621  et 
seq).  The  program  is  a  matching  fund 
program  designed  to  assist  State 
Departments  of  Agri(  ulture  and  State 
Agricultural  Experin  ent  Stations  in 
conducting  research  related  to 
cooperatives.  Organi  i^ations  interested 
in  conducting  a  resei  rch  study  should 
contact  their  State  I>  spartment  of 
Agriculture  Marketir  g  Division  to 
discuss  their  propose  1. 

Mutually  acceptab  e  proposals  must 
be  submitted  througi  i  the  State  Agency. 
State  Agencies  must  arovide  at  least  50 
percent  of  the  funds  or  the  research. 
FSROC  program  fun(  s  may  not  be  used 
for  advertising  or  the  purchase  of 
equipment  or  faciliti  js.  Guidelines,  as 
outlined  in  7  CFR  42  35,  published 
elsewhere  in  this  sar  le  issue  of  the 
Federal  Register  ma;  be  obtained  from 
your  State  Departme  it  of  AgricuUure  or 
the  above  Rural  Devt  lopment 
Administration  conti  ct. 

In  terms  of  objectii  es.  States  are 
encouraged  to  submi :  proposals 
regarding  studies: 

(a)  To  improve  the  efficiency  and 
effectiveness  of  mark  eting  of 
agricultural  cooperat  ves; 

(b)  To  measure  the  impact  of  rural 
cooperatives  on  the  1  xral  economies; 

(c)  That  help  ident  fy  opportunities  to 
develop  cooperative!  for  new  or 
alternative  market  us  bs  of  agricultural 
products; 

(d)  That  help  ideni  ify  ways  to  develop 
agricultural  marketir  g  cooperatives; 
and. 

(e)  Addressing  oth  sr  cooperative 
marketing  objectives 


Format  for  the  proposals  are  as 
outlined  in  7  CFR  Part  4285.  §  4285.58. 
Included  are  Forms  SF-424.  SF-^24A 
and  SF-424B,  a  Statement  of  Work, 
Collaborative  arrangement  description, 
and  description  of  the  personnel 
support  for  the  project. 

Tne  Federal-State  Research  on 
Cooperatives  Program  is  a  part  of  the 
"Technical  Assistance  to  Cooperatives" 
as  listed  in  the  "Catalog  of  Federal 
Domestic  Assistance"  under  No.  10.350 
and  subject  agencies  must  adhere  to 
Title  VI  of  the  Civil  Rights  Act  of  1964 
which  bars  discrimination  in  all 
Federally  assisted  programs. 

Dated:  July  18. 1994. 
Karl  N.  Stauber, 

Acting  Under  Secretary  for  Small  Community 
and  Rural  Development. 
[PR  Doc.  94-18286  Filed  7-27-94;  8:45  am] 
BILUNO  CODE  3410-32-U 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Department  of  Commerce. 

Title:  Customer  Satisfaction  Survey. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  1,750  hours. 

Number  of  Respondents:  7,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Tnis  survey  will  be 
used  by  the  Department  of  Commerce  to 
obtain  feedback  and  information  from 
Commerce  customers  in  order  to  make 
quality  improvements  to  our  products 
and  services. 

Affected  Public:  Individuals,  state  or 
local  governments,  businesses  or  other 
for-profit  institutions,  non-profit 
institutions,  and  small  businesses  or 
organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  14th  and  Constitution  Avenue, 
N.W.,  Washington.  D.  C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington.  D.C.  20503. 


Dated:  July  21,  1994 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

|FR  Doc.  94-18313  Filed  7-27-94:  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
Program  (Wave  1  Mandatory). 

Form  Numbeifs):  Various. 

Agency  Approval  Number:  0607- 
0392. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  13,990  hours. 

Number  of  Respondents:  10,704. 

Avg  Hours  Per  Response:  53  minutes. 

Needs  and  Uses:  The  Current 
Industrial  Reports  (CIR)  program  is  a 
series  of  monthly,  quarterly,  and  annual 
surveys  which  provides  key  measures  of 
production,  shipments,  and/or 
inventories  on  a  national  basis  for 
selected  manufactured  products. 
Government  agencies,  business  firms, 
trade  associations,  and  private  research 
and  consulting  organizations  use  these 
data  to  make  trade  policy,  production, 
and  investment  decisions. 

Affected  Public:  Businesses  or  other 
for  profit. 

Frequency:  Monthly  and  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  22, 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

IFR  Doc.  94-18358  Filed  7-27-94:  8:45  am] 
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Foreign-Trade  Zones  Board 

(Order  No.  700] 

Gr»tt  of  Authority  for  Sutjzone  Status; 
Sanofi  Winthrop  L.P. 
(Pharmaceuticals)  Oes  Plaines,  IL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

WHEREAS,  hy  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment  •  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes, '  as  amended  (19  U.S.C. 
81a-«lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  lo 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreigrj-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

WHEREAS,  the  Board's  regulations 
( 1 5  CFR  Part  400)  provide  for  the 
establishment  of  special-purpo.se 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

WHEREAS,  an  application  from  the 
,  Illinois  Inlemaf  Jonal  Port  Authority 
(Chicago  area),  grantee  of  Foreign-Trade 
Zone  22,  for  authorization  for  special- 
purpose  subzone  status  at  the 
pharmaceutical  warehouse/distribution 
facility  of  Sanofi  Winthrop  L.P.,  in  Des 
Plaines.  Illinois,  was  filed  by  the  Board 
on  June  28, 1993,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  28-93,  58 
FR  36933.  7-9-93);  and. 

VVHEREAS,  the  Board  has  found  that 
the  requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  t.he 
public  interest; 

NOW,  THEPvEFORE.  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  22G)  at  the  Sanofi 
Winthrop  LJ.  warehouse/distribution 
facility  in  Des  Plaines,  Illinois,  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28. 

Signed  at  Washington.  DC.  this  2tth  day  of 
July  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman.  Committee  of 

AlterruUes.  Foreign-  Trade  Zones  Board. 

Dennis  Puccfaielli, 

A  cting  Executive  Secretary. 

IFR  Doc  94-l«316  Filed  7-27-94;  8:45  ain( 
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[Order  No.  G99] 

Grant  of  Autttority  for  Sutjzone  Status; 
Sanofi  Winthrop  LP. 
(Pharmaceuticals)  McPt^erson,  KS 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Ad  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

VVHEREAS,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

WHEREAS,  the  Boards  regulations 
(15  CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facihties 
cannot  serve  the  specific  use  involved; 
WHEREAS,  an  application  from  the 
Board  of  County  Commissioners  of 
^  Sedgwick  County,  Kansas  (Wichita 
*  area),  grantee  of  Foreign-Trade  Zone 
161.  for  authorization  for  special- 
purpose  subzone  status  at  the 
pharmaceutical  manufacturing  fadfities 
of  Sanofi  Winthrop  L.P..  in  McPberson. 
Kansas,  was  filed  by  the  Board  on  June 
8, 1993,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  24-93.  58  FR 
33609,  6-18-93);  and. 

WHEREAS,  the  Board  has  found  that 
the  requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  th« 
public  interest; 

NOW,  THEREFORE,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  IBIA)  at  the  Sanofi 
Winthrop  LJ".  plant  in  McPherson. 
Kansas,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28. 

Signed  at  Washington.  DC.  this  20th  day  of 
July  1994. 

Sasan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman.  Committee  of 

Alternates  Foreign-Trade  Zones  Board. 

Dennis  Pucxinelii, 

Acting  Executive  Secretary. 

JFR  Doc  94-18317  Filed  7-27-94;  8.v«5  am) 
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(Order  No.  698] 

Grant  of  Autho'^lty  for  Subzone  Status; 
Sanofi  Wintfvx>p  LP. 
(Pharmaceuticais)  Rensselaer,  NV 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  a.s  amended  (19  U.S.C.  81a-ai  u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

WHEREAS,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  lo 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

WHEREAS,  the  Board's  regulations 
(15  CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  foci  lit  jes 
(::annot  serve  the  speci.lc  use  involved: 

VVHEREAS.  an  application  from  the 
Capital  Distri^J  Regional  Planning 
Commission  (Albany  area),  grantee  of 
Foreign-Tnde  Zone  121.  for 
authorization  for  special-purpose 
subzone  status  at  the  pharmaceutical 
manufacturing?  facilities  of  Sanofi 
Winthrop  LP.,  in  Rensselaer,  New  York, 
was  filed  by  the  Board  on  June  1.  1993, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  22-93,  58  FR  33254. 6-16-93); 
and, 

WHEREAS,  the  Board  has  found  that 
the  requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
tliat  approval  of  the  application  is  in  the 
public  interest; 

NOW.  THEREFORE,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  121  A)  at  the  Sanofi 
Winthrop  LP.  plant  in  Rensselaer,  New 
York,  at  the  location  described  in  the 
apphcation,  subject  to  the  FTZ  Art  and 
the  Board's  regulations,  including 
§  400.28. 

.Signwl  at  Washington,  DC.  this  20t}j  day  of 
July  1994, 

Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Commineenf 

Alternates  Foretgn-Trade Zones  Board 

Dennis  Pttcdndli. 

Acting  Executive  Secretary. 

[FR  Doc  94-18318  Filed  7-27-94;  8.-45  ata! 
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Administration 


Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Class  150 
Stainless  Steel  Threaded  Pipe  Fittings 
From  Taiwan 


inistration, 
administration, 


AGENCY:  Import  Adih 
International  Trade 
Department  of  Cominerce 
EFFECTIVE  DATE:  Jul.V  28.  1994. 


imp  ng 


lU! 


FOR  FURTHER  INFORMATION 
Michelle  Frederick 
Office  of  Antidu 
Import  Administration 
Trade  Administratiqn 
of  Commerce,  14th 
Constitution  Aven 
DC  20230;  telephone 
(202)482-6309,  respecti 
FINAL  0ETERMINATIO^ : 
imports  of  Class  15C 
threaded  (SST)  pi 
Taiwan  are  being,  o 
sold  in  the  United 
value  (LTFV).  as 
735  of  the  Tariff  Act 
amended  (the  Act), 
weighted-average 
the  "Continuation  o 
Liquidation"  sectior 


Case  History 

Since  our  preliminary  determination 
on  March.  1.  1994  (;  9  FR  10784,  March 
8, 1994),  the  followi  ig  events  have 
occurred:  In  March 
Industries  Co..  Ltd. 


CONTACT: 
»rKarla  VVhalen. 
Investigations. 
International 
.  U.S.  Department 
;  itreet  and 
,  NW..  Washington. 
(202) 482-0186  or 

ively. 
We  determine  that 
stainless  steel 
ittings  from 
are  likely  to  be, 
Slates  at  less  than  fair 
ded  in  section 
of  1930. as 
'he  estimated 

ins  are  shown  in 
Suspension  of 
of  this  notice. 


pe  fitti 


pre  VI 


m  irgir 


994.  Yih  Tai 
Yih  Tai)  and  Enlin 


Steel  Corporation  (Enlin)  requested  a 
public  hearing.  Enli  i.  Ta  Chen  Stainless 
Pipe  Co..  Ltd.  (Ta  Chen)  and  Yih  Tai 
submitted  cost  of  pr  )duction  and 
constructed  value  questionnaire 
responses  in  March.  1994.  The 
Department  issued  <  upplemental  cost  of 
production  and  con:  tructed  value 
questionnaires  in  A  iril  1994.  Responses 
to  these  supplement  j1  questionnaires 
were  submitted  by  I  nlin,  Ta  Chen  and 


Yih  Tai  in  April  anc 


We  conducted  vei  ifications  of  Enlin, 


Ta  Chen,  and  Yih  T 


questionnaire  respo  ises  in  Taiwan,  and 
in  Long  Beach.  CA  a  s  well  for  Ta  Chen, 
in  April  and  May,  1!  i94. 

Enlin.  Ta  Chen,  ai  d  Yih  Tai 
submitted  case  brief ;  in  June.  Petitioner 
did  not  submit  a  cas  i  brief.  No  rebuttal 
briefs  were  Tiled.  Th  3  requests  for  a 


public  hearing  were 


Scope  of  the  Investigation 

The  products  covered 
investigation  are  CI 
fittings,  defined  as 
stainless  steel  prod 
pipe  sections  with 


May,  1994. 


i's  sales  and  cost 


withdrawn. 


c  ss 
cist 

LCtS 

ai 


by  this 
150  SST  pipe 
or  forged 
used  to  connect 
ability  to 


withstand  normal  pressure  service  (150 
pounds  per  square  inch  (psi)  at  350 
degrees  Fahrenheit  and  300  psi  at  -  20 
to  150  degrees  Fahrenheit)  as  well  as 
resistance  to  corrosion  or  extreme 
temperatures,  or  prevention  of  metallic 
contamination  to  materials  in  the 
system.  Included  in  the  scope  of  this 
investigation  are  both  finished  and 
unfinished  Class  150  SST  pipe  fittings 
of  any  size.  Unfinished  Class  150  SST 
pipe  fittings  are  defined  as  those 
products  that  have  been  advanced  after 
casting  or  forging,  but  which  require 
threading  and  machining  to  finish  the 
fittings;  finished  Class  150  SST  pipe 
fittings  are  defined  as  those  products 
that  have  been  formed  in  the  shape  of 
elbows,  tees,  reducers,  etc.  and  have 
been  further  advanced  after  casting  or 
forging,  and  require  no  further 
processing  to  be  acceptable  as  a  finished 
product  to  the  end  user.  Class  150  SST 
pipe  fittings  are  composed  of  alloys 
including,  but  not  limited  to,  304  and 
316,  and  are  manufactured  in  the  shape 
of  90-degree  elbows,  45-degree  elbows, 
street  elbows,  tees,  crosses,  couplings, 
reducing  couplings,  half-couplings, 
caps,  square  head  plugs,  hex  head  plugs, 
hex  bushings,  unions,  locknuts,  and 
welding  spuds.  Excluded  from  the  scope 
of  investigation  are  SST  pipe  fittings 
manufactured  in  the  shape  of  nipples. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7307.19.9030,  7307.19.9060. 
7307.19.9080,  7307.22.1000, 
7307.22.5000,  and  7307.29.0090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  1993,  through  June  30, 1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  similar 
merchandise.  All  three  respondents 
reported  that  they  sold  merchandise  in 
the  home  market  or  third-country 
market  identical  to  that  sold  in  the 
United  States.  Accordingly,  none 
provided  difference  in  merchandise 
(difmer)  information  in  their  sales 
listings.  (See  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Class  150  Stainless  Steel  Threaded  Pipe 
Fittings  from  Taiwan.  59  FR  10784, 
March  8, 1994)  for  further  discussion. 


Fair  Value  Comparisons 

To  determine  whether  sales  to  the 
United  States  of  Class  150  SST  pipe 
fittings  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Enlin  did  not  report  cost  of 
production  data  for  a  small  number  of 
third  country  products.  This 
information  was  required  in  order  for 
the  Department  to  determine  whether 
Enlin's  third  country  sales  were  made' 
below  the  cost  of  production,  as 
discussed  below.  Therefore,  for  the 
small  number  of  Enlin's  U.S.  sales  that 
would  have  been  compared  to  sales  of 
these  products,  we  calculated  margins 
based  on  best  information  available 
(BIA)  in  accordance  with  19  U.S.C. 
§  1677e(c).  As  BIA,  we  used  the  highest, 
non-aberrational  margin  calculated  for 
any  of  Enlin's  reported  U.S.  sales  of  the 
subject  merchandise  in  accordance  with 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Calcium  Aluminate 
Cement,  Cement  Clinker  and  Flux  from 
France  59  FR  14136,  (March  25,  1994). 

United  States  Price 

For  Enlin.  we  calculated  USP 
laccording  to  the  methodology  described 
in  our  preliminary  determination,  with 
the  following  exceptions: 

1.  We  revised  inland  freight,  ocean 
freight  and  packing  case  cost  to 
incorporate  the  average  weight  of  cross 
pipe  fittings  as  determined  during 
verification  because  Enlin  did  not  do  so 
as  requested  by  the  Department.  (See 
Comment  1.) 

2.  We  disregarded  cancelled  sales   , 
which  were  included  in  the  sales  listing. 

3.  For  those  sales  with  updated  . 
payment  and/or  shipment  dates  which 
were  not  incorporated  into  the  final , 
computer  tape  submission,  we 
recalculated  the  imputed  credit 
expenses  based  on  the  weighted-average 
difference  between  payment  and 
shipment  dates  for  those  sales  which 
were  both  shipped  and  paid  for  during 
the  POI.  For  the  associated  expenses,  we 
calculated  a  product  specific  weighted 
average. 

For  Ta  Chen,  we  calculated  USP 
according  to  the  methodolot'.y  described 
in  our  preliminary  determination,  with 
the  following  exceptions: 

1.  We  estimated  the  appropriate 
shipment  date  for  U.S.  purchase  price 
sales  which  had  an  incorrect  shipment 
date  reported.  (See  Comment  3.) 

2.  We  recalculated  imputed  credit  for 
purchase  price  sales  based  on  amended 
shipment  dates  that  were  improperly 
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reported  and  by  using  the  lower  of  two 
U.S.  interest  rates  available  to  Ta  Chen. 
[See  Comment  3  and  4  below.) 

3.  We  recalculated  U.S.  inventory 
carrying  costs  on  a  warehouse-specific 
basis  taking  into  account  the  amended 
interest  rate  noted  in  item  2. 

4.  For  ESP  sales  made  from  all  U.S. 
warehouses,  we  recalculated  the 
movement  expenses  and  bank  charges 
based  on  expenses  incurred  on 
shipments  that  were  made  during  the 
POI  rather  than  on  expenses  incurred  on 
shipments  made  twelve  months  prior  to 
the  POI. 

For  Yih  Tai.  we  calculated  USP 
according  to  the  methodology  de.scribed 
in  our  preliminary  determination,  with 
t  h  e  fol  1  o wi  ng  excepti  on  s : 

1.  We  recalculated  packing  based  on 
revisions  to  packing  labor  as  determined 
at  the  cost  verifications. 

Foreign  Market  Value 

As  stated  in  our  preliminary 
determination,  we  determined  that  the 
home  market  was  not  viable  for  sales  of 
SST  pipe  fittings  made  by  either  Enlin 
and  Yih  Tai.  We  selected  Canada  as  the 
third-country  market  basis  for  FMV  for 
both  Enlin  and  Yih  Tai.  We  found  the 
home  market  viable  for  sales  of  SST 
pipe  fittings  made  by  Ta  Chen.  We 
calculated  FMV  as  noted  in  the  "Price- 
to-Price  Comparisons"  and  "Price  to 
Constructed  Value  (CV)"  set:tions  of  this 
notice. 

Cost  of  Production 

As  stated  in  our  prelinnnary 
determination,  the  Department  initiated 
a  cost  investigation  based  on  reasonable 
grounds  to  believe  or  susp^fcf  that  Enlin. 
Ta  Chen,  and  Yih  Tai's  home  market/ 
third  country  sales  were  made  at  prices 
below  their  respective  cost  of 
production  (COP).  We  received 
responses  to  our  cost  questionnaires  and 
verified  the  submitted  data. 

A  Calculation  of  COP 

We  calculated  COP  based  on  the  sum 
of  the  individual  respondent's  reported 
cost  of  materials,  fabrication,  general 
expenses,  and  home  market  packing. 
For  each  company,  we  derived  selling 
expenses  ft-o.m  its  respective  home 
market  or  third  country  sales  listing,  as 
appropriate.  We  added  home  market 
packing  expenses  derived  from  the 
respective  sales  listing. 

For  Enlin,  we  relied  on  the  submitted 
COP. 

For  Ta  Chen,  we  relied  on  the 
submitted  COP  information,  except  in 
the  following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 


1.  We  recalculated  cost  of 
manufacturing  (COM)  by  reducing  Ta 
Chen's  submitted  conversion  costs  for 
packing  materials  and  labor  as 
presented  and  verified  during  the  cost 
verification. 

2.  We  recalculated  Ta  Chen's  COM  by 
reducing  the  reported  materials  costs  for 
scrap  revenues  received  during  the  POI 
as  presented  and  verified  during  the 
cost  verification. 

3.  As  a  resuh  of  reducing  COM  for 
packing  material,  packing  labor,  and 
material  scrap  revenue,  we  recalculated 
Ta  Chen's  general  and  administrative 
expense  using  the  revised  COM  figure  in 
the  caJculation. 

4.  We  reclassified  a  percentage  of  Ta 
Chen's  president's  .salar>'  from  general 
and  administrative  expenses  to  indirect 
selling  expenses  because  a  portion  of 
the  president's  time  was  devoted  solely 
to  sales. 

For  Yih  Tai,  we  relied  on  the 
submitted  COP  information,  except  in 
the  following  instances  where  the  costs 
were  not  appropriately  qualified  or 
valued: 

1.  We  adjusted  the  packing  labor 
expense,  which  was  understated  in  the 
submission,  to  reflect  the  verified 
amount. 

2.  We  adjusted  the  allocation  basis  to 
include  all  products  for  the  machine 
revenue  received  from  the  machining 
subcontractor. 


following  analysis  on  a  product-specific 
basis:  (1)  if  a^  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  thertj 
were  sales  in  that  month  below  the  COP. 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  nwre  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 

C.PesultsofCOPTest 

For  Ta  Chen  and  Yih  Tai.  we  did  not 
find  any  sales  below  cost. 

For  Enlin,  we  determined  that  there 
were  sales  below  ciost.  and  disregsrdeil 
those  sales.  Where  more  than  90  perr.eni 
of  the  sales  of  a  particular  model  were 
below  cost  we  ba.sed  FMV  for  that 
model  on  CV. 


B.  Test  of  Home  Market/Third  Country 
Sale  Prices 

After  calculating  COP.  we  tested 
whether  home  market  or  third  country 
sales  of  SST  pipe  fittings  were  at  prices 
below  COP  over  an  extended  period  of 
time,  in  accordance  with  .se<;t!on  77.1(b) 
of  the  Act. 

We  compared  model-specifii.  COP  to 
reported  prices  that  were  net  of 
movement  charges,  and  where 
appropriate,  discounts,  and  rebalt  s.  If 
over  90  percent  of  a  respondent's  sales 
of  a  given  product  were  at  prices  above 
the  COP,  we  did  not  disregard  any 
beiow-ccst  sales  because  we  determined 
that  the  respondent's  below-c;ost  .sales 
were  not  made  in  substantial  quantities. 
If  between  ten  and  90  perrient  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP.  we 
discarded  only  the  below-(.ost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  of  a  given 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  for  that  model 
and  calculated  FMV  based  on 
constructed  value  (CV). 

In  order  to  determine  whether  below- 
cost  sales  were  made  over  an  extended 
period  of  time,  we  performed  the 


Price-to-PrJce  Comparisons 

For  those  products  for  which  we  had 
an  adequate  number  of  sales  at  prices 
equal  to  or  greater  than  the  COP,  we 
based  FMV  on  home  market  or  third 
country  prices,  as  appropriate. 

For  Enlin.  v.e  calculated  FMV 
according  to  the  methodology  dest  nhed 
in  our  preliminary  determination,  with 
the  following  exceptions; 

1.  We  treated  duty  drawback  as  it  \v,is 
reported  after  verifying  that  Enlin  only 
received  duty  drawback  on  its  sales  So 
the  U.S.  and  not  on  its  sales  to  Canada. 

2.  We  disregarded  cancelled  sales 
which  were  included  in  the  sales  listing. 

3.  We  revised  inland  freight,  oce.'in 
freight  and  packing  case  cost  to 
incorporate  the  average  weight  of  cross 
pipe  fittings  as  determined  during 
verification  bec:ause  Enlin  did  not  do  so 
as  requested  by  the  Department.  (Sfc 
Comment  1.) 

4.  For  those  .sales  with  updated 
payment  and/or  shipment  dales  whii  h 
were  not  incorporated  into  the  fin;;) 
computer  tape  submission,  we 
recalculated  the  imputed  credit 
expenses  based  on  the  weighted-avera^;t' 
difference  between  payment  and 
.shipment  dates  for  those  sales  which 
werti  both  shipped  and  paid  for  during 
the  POI.  For  the  as.sociated  expenses,  ui* 
calculated  a  product  specific  weighted 
average. 

For  Ta  Chen,  we  calculated  FMV 
according  to  the  methodology  descriiied 
in  our  preliminary  determination,  with 
the  following  exceptions: 

1.  We  treated  home  market  f.-eighl  as 
a  circumstance  of  sale  adjustment  in 
light  of  the  Court  of  Appeals  of  the 
Federal  Cin;uit's  (CAFC)  decision  in  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  Slip  Op.  93-1239  (Fed. 
Cir.,  January  5,  1994),  which  held  that 
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Interested  Party  Comments 

Comment  1:  Enlin  contends  that 
certain  corrections  requested  by  the 
Department,  to  revise  certain  expenses 
affected  by  a  chartge  in  the  reporting  of 
weight  of  cro-ss-shaped  fittings,  should 
be  disregarded  as  insignificant  under  19 
CFR  353.59. 

DOC  Position:  We  disagree  with 
Enlin.  The  Department  has  discretion 
under  19  CFR  353.59(a)  to  disregard 
insignificant  adjustments.  However,  in 
this  case  we  have  sufficient  verified 
information  to  revise  these  related 
expenses  and  have  done  so  for  the  final 
determination. 

Comment  2:  Enlin  contends  that  its 
profit  calculation,  which  was  provided 
in  its  April  21,  1994,  response  to  the 
Department's  Section  D  deficiency 
letter,  should  be  updated  to  reflect 
changes  made  to  COP  based  on  the  use 
of  1993  audited  financial  statement 
information  in  the  calculation  of  general 
and  administrative  and  interest  expense. 

DOC  Position:  We  agree  with  Enlin. 
At  verification,  Enlin  updated  its 
general  expense  figure  to  reflect  the 
audited  1993  figures,  as  opposed  to  the 
1992  figures  used  in  the  original 
calculation.  Therefore,  the  Department 
adjusted  Enlin's  submitted  profit 
percentage  to  reflect  the  changes  made 
to  Enlin's  general  expenses. 

Comment  3:  At  verification,  the 
Department  noted  that  Ta  Chen 
incorrectly  reported  the  date  of 
shipment  for  its  U.S.  purchase  price 
sales.  Ta  Chen  reported  the  date  the  SST 
pipe  fittings  were  exported  rather  than 
the  date  the  SST  pipe  fittings  were 
shipped  from  the  factory.  Ta  Chen 
requests  that,  when  the  Department 
makes  an  adjustment  to  its  reported  date 
of  shipment,  based  on  the  average  time 
between  shipment  and  export  of  specific 
sales  examined  at  verification,  it  should 
not  take  into  account  one  shipment  in 
particular  because  it  was  shipped  in  an 
atypical  manner. 

DOC  Position:  We  disagree  with 
respondent.  At  verification,  the 
Department  selected  a  number  of  U.S. 
purchase  price  sales  and  noted  the 
period  between  shipment  and  export  for 
most  of  the  sales  examined.  The 
Department's  observations  were  made 
on  Ta  Chen's  actual  experience.  We 
found  no  indication  that  the  shipment 
in  question  was  unusual  or  distortive. 
Accordingly,  we  have  included  this 
shipment  in  calculating  the  average  lag 
time  between  factory  shipment  and 
export  in  order  to  estimate  shipment 


dates  for  Ta  Chen's  U.S.  purchase  price 
sales.  For  those  sales  specifically 
examined  at  verification,  we  used  the 
actual  lag  time  noted. 

Comment  4:  Ta  Chen  claims  that  the 
Department  should  not  use  the  interest 
rate  available  to  its  U.S.  subsidiary,  TCI. 
to  calculate  imputed  credit  for  its 
purchase  price  sales  because  Ta  Chen 
receives  lower  U.S.  denominated 
financing  specifically  for  these  sales.  Ta 
Chen  further  argues  that  to  use  TCI's 
interest  rate  for  purchase  price  sales 
would  be  inconsistent  with  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Certain  Forged  Steel 
Crankshafts  from  the  United  Kingdom, 
(52  FR  32951  (September  1, 1987) 
(CranJcs/io/ifs). 

At  verification,  the  Department  noted 
that  TCI  receives  payment  from  the  U.S. 
customer  for  purchase  price  sales  and 
reimburses  Ta  Chen  for  the  price  of  the 
merchandise.  Ta  Chen  argues  that  it 
bears  the  burden  of  TCI's  costs  for 
purchase  price  sales  and  thus  it  is 
appropriate  to  use  the  Taiwan  interest 
rate  for  U.S.  dollar  borrowing. 

DOC  Position:  We  agree  with 
respondent  that  the  U.S.  dollar  interest 
rate  at  which  Ta  Chen  borrowed  in  the 
home  market  is  the  most  appropriate  for 
U.S.  purchase  price  sales,  but  for  a 
reason  other  than  that  expressed  in 
Crankshafts.  In  Crankshafts,  the 
Department  stated  that  its  policy  at  that 
time  was  to  use  the  home  market 
interest  rate  to  compute  credit  for  U.S. 
purchase  price  sales  where  respondent 
did  not  receive  U.S.  dollar  denominated 
financing.  However,  in  accordance  with. 
United  Engineering  and  Forging  v'. 
United  States  779  F.  Supp.  1375, 1386- 
7  (QT  1991)  and  LMI  La  Metalli 
Industriale,  S.p.A.  v.  United  States  912 
F.2d  455  (Fed.  Cir.  1990),  the 
Department  is  required  to  use  the  lowest 
rate  at  which  the  respondent  has 
borrowed  or  to  which  the  respondent 
has  access.  See  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products. 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canada.  59  Fed.  Reg.  37099,  37113 
(1993).  Ta  Chen,  as  a  whole,  had  access 
to  U.S.  dollar  funding  at  two  interest 
rates.  Accordingly,  it  is  reasonable  to 
assume  that  Ta  Chen  would  have  been 
able  to  borrow  at  the  lower  rate. 
Therefore,  we  used  the  lower  U.S.  dollar 
borrowing  rate  for  both  ESP  and  PP 
sales,  in  this  case  Ta  Chen's  home 
market  borrowing  rate  for  U.S.  dollars. 

Comment  5:  Ta  Chen  contends  that 
conversion  costs  used  in  its  calculation 
of  COM  included  the  labor  and  material 


cost  of  packing,  which  was  recorded 
separately  in  Ta  Chen's  submitted  costs. 
Ta  Chen  claims  that  these  packing  labor 
and  material  costs  are  double  counted, 
as  both  packing  and  COM,  and  thus 
should  be  removed  from  COM. 

DOC  Position:  We  agree  with  Ta  Chen. 
At  verification,  the  Department  verified 
that  the  packing  labor  and  material  costs 
had  been  included  in  Ta  Chen's 
reported  conversion  costs  used  in  the 
calculation  of  COM.  In  order  to  avoid 
double  counting  these  costs  as  both 
packing  and  COM,  we  reduced  COM  by 
the  packing  labor  and  material  amounts 
reported. 

Comment  6:  Ta  Chen  states  that  it 
allocated  total  material  input  costs  over 
good  product  produced,  without 
adjusting  for  revenue  received  from  the 
sale  of  scrap  generated  in  production. 
Ta  Chen  claims  that  the  Department 
should  thus  reduce  reported  material 
co.sts  to  account  for  revenue  from  the 
sale  of  scrap. 

DOC  Position:  We  agree  with  Ta  Chen. 
At  verification,  the  Department  was  able 
to  confirm  the  amount  of  scrap  sales 
during  the  POI  and  the  fact  that  they 
had  not  been  included  as  a  reduction  of 
Ta  Chen's  material  costs  when 
calculating  COM. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  Class  150  Stainless  Steel  Pipe 
Fittings  from  Taiwan,  except  for  those  of 
Ta  Chen  and  Yih  Tai,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  March  8,  1994, 
the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amount 
by  which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 
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Producer/manufacturer  exporter 

Weighted- 
average 
margin  (per- 
cent) 

Enlin  Steel  Corporation  

Ta  Chen  Stainless  Pipe  Co.. 
Ltd 

7.47 

OOO'i 

Yih  Tai  Industries  Co..  Ltd _ 

All  Others 

0.08 
7.47 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  U.S. 


International  Trade  Commission  of  ouJ- 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO.  This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Datnd:  July  21, 1994. 
Susan  G.  Esserman. 

A  ssistant  Secretary  for  livfjon 

Administration. 

jFR  Doc.  94-18445  Filed  7-27-^4:  8:45  .mil 
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[A-670-836] 

Initiation  of  Antidumping  Duty 
Investigation:  Glycine  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  July  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Anne  Osgood  or  David  Boyland,  Office 
of  Counter\'ailing  Investigations,  Import 
Administration,  International  Trade 
Admini.stration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.,  20230 
at  (202) 482-0167  and  (202)  482-0588. 
respectively. 

INITIATION  OF  INVESTIGATION: 
The  Petition 

On  July  1,  1994,  we  received  a 
petition  in  proper  form  filed  by 
Hampshire  Chemical  Corporation 
("Hampshire")  and  Chattem  Inc., 
Chemicals  Division  ("Chattem") 
(hereinafter  "petitioners").  Petitioners 
filed  a  supplement  to  the  petition  on 
July  21,  1994. 

In  accordance  with  19  CFR  353.12. 
petitioners  allege  that  imports  of 
glycine,  or  aminoacetic  acid,  from  the 
People's  Republic  of  China  ("PRC")  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act"),  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to.  a  U.S.  industry. 

Petitioners  state  that  they  have 
standing  to  file  the  petition  because 
Hampshire  and  Chattem  are  intere.sted 
parties,  as  defined  under  section 


771(9)(C)  of  the  Act,  and  are  the  only 
-  two  U.S.  producers  of  glycine  known  lo 
petitioners.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D).  (F). 
or  (F)  of  section  771(9)  of  the  Act,    " 
wishes  to  register  support  for,  or 
opposition  to,  this  petition,  ii  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Scope  of  Investigation 

The  product  covered  bv  this 
investigation  is  glycine  which  is  a  Iree- 
flowing  crystalline  material,  like  sal!  or 
"  sugar.  Glycine  is  produced  at  varving 
levels  of  purity  and  is  used  as  a 
sweetener/taste  enhancer,  a  buffering 
agent,  reabsorbable  amino  acid, 
chemical  intermediate,  and  a  metal 
compiexing  agent.  Glycine  is  currently 
classified  under  subheading 
2922.49.4020  of  the  Harmonized  Tariif 
Schedule  of  the  United  States 
("HTSUS').  The  scope  of  this 
investigation  includes  glycine  of  ail 
purity  levels.  Although  the  HTSUS 
subheading  is  provided  for  conveniHnc;e 
and  Customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  United  States  Price 
("USP")  on  four  price  quotes  with 
various  terms  of  sale  and  Bureau  ol 
Census  import  statistics  for  glycine  from 
the  PRC.  For  purposes  of  this  initiation, 
we  have  relied  on  the  1994  price  quotes 
(two  of  the  four  price  quotes  provided) 
and  on  the  Bureau  of  Census  import 
statistics  since  they  are 
contemporaneous  with  the  calculated 
foreign  market  value  and  more 
proximate  with  the  period  of 
investigation.  Petitioners  deducted 
foreign  inland  freight,  ocean  freight  ar\d 
marine  insurance,  and  U.S.  inland 
freight  from  the  price  quotes  to  arrive  nl 
an  ex-factory  unit  value  for  imports.  In 
using  the  import  statistics,  petitioners 
deducted  foreign  inland  freight  from  the 
value  to  arrive  at  an  ex-factory  unit 
value. 

Petitioners  contend  that  the  foreign 
market  value  ("FMV")  of  glycine  suhjed 
to  this  investigation  must  be  determined 
in  accordance  with  section  773(c)  of  the 
Act,  which  concerns  nonmarket 
economy  ("NME")  countries.  The 
Department  has  determined  the  PRC  lo 
be  an  NME,  within  the  meaning  of 
section  771(18)(A)  of  the  Act,  in 
previous  cases  {see  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sebacic  Acid  from  the  PRC. 
May  31.  1994  (59  FR  28053)).  In 
accordance  with  771(18)(C)  of  the  Act. 


38436 


Federal  Register  /  Vol.  59,  No.  144  /  Thursday,  July  28,  1994  /  Notices 


that  determination  c(  ntinues  to  apply 
for  purposes  of  this  i:  litiation. 

In  the  course  of  thi  s  investigation, 
parties  will  have  the  opportunity  to 
address  this  NME  de  ermination  and 
provide  relevant  info  rmation  and 
argument  on  this  issi  e.  Consistent  with 
section  773(c)(1)(B)  df  the  Act  (see 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Ft  lir  Value  and 
Amendment  to  Antic  umping  Duty 
Order:  Chrome-Plate  i  Lug  Nuts  from  the 
People's  Republic  of  Zhina,  57  FR  15052 
(April  24,  1992)),  par  ies  will  have  the 
opportunity  in  this  ii  vestigation  to 
submit  comments  on  whether  FMV 
should  be  based  on  prices  or  costs. 

In  accordance  witii  section  773(c)  of 
the  Act,  FMV  in  NMI ',  cases  is  based  on 
NME  producers'  facte  irs  of  production 
valued  in  a  market  ec  onomy  country.  In 
this  case,  to  determine  FMV.  petitioners 
relied  on  the  factors  (  f  production  used 
by  Chattem  since  Chs  ttem's  production 
process  is  believed  to  be  similar  to  the 
FRC  producers'  mam  facturing  process. 

In  valuing  the  facte  rs  of  production, 
petitioners  used  Indii  and  Pakistan  as 
surrogate  countries.  F  or  purposes  of  this 
initiation,  we  have  ac  cepted  India  and 
Pakistan  as  surrogate!  because  their 
economies  are  at  a  lei  el  of  development 
comparable  to  the  PR  I's.  (See 
Memorandum  to  Dav  d  L.  Binder, 
Director-Division  II,  ( )ffice  of 
Antidumping  Investi  ations  from  David 
P.  Mueller,  Director.   )ffice  of  Policy, 
dated  August  1993,  ngarding  non- 
market  economy  stati  s  and  surrogate 
country  selection,  on  file  in  Room  B- 
099  of  the  Departmer  t  of  Commerce.) 
Also,  there  is  evident  e  on  the  record 
that  India  is  a  produc  n  of  comparable 
merchandise,  as  requ  red  bv  section 
773(c)(4)  of  the  Act.  \  /hen  cost 
information  was  not ;  vailable  in  either. 
of  these  countries,  pe  itioners  valued 
the  factor  using  Chatt  ;m's  own  costs. 

In  accordance  with  section 
773(c)(1)(B)  of  the  Ac  ,  petitioners'  FMV 
consisted  of  the  sum  )f  values  assigned 
to  materials,  labor,  er  ergy.  overhead, 
and  packing.  Petitioti  !rs  adjusted 
certain  factor  values  fcr  inflation  and 
currency  exchange  ra  es.  Pursuant  to 
section  773(e)(1)  of  ti  e  Act.  petitioners 
added  to  the  labor  an  1  material  costs, 
and  general  expenses  the  statutory 
minimum  of  eight  pe;  cent  for  profit. 

Fair  Value  Compari»  tns 

Based  on  the  data  p  rov 
petitioners,  there  is  rqason 
that  glycine  from  the 
likely  to  be,  sold  at 
The  comparison  of 
petition  indicates  ma^ms 
86.43  percent  to  155. 
becomes  necessary  at 


leis 
UliP 


(9 


ided  by 
to  believe 
'RC  is  being,  or  is 
than  fair  value, 
and  FMV  in  the 
ranging  from 
percent.  If  it 
a  later  date  to 


consider  the  petition  as  a  source  of  best 
information  available  ("BIA"),  we  may 
review  these  calculation  bases. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
glycine  and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  glycine 
from  the  PRC  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value. 

International  Trade  Commission 
( "ITC")  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions,  and 
we  have  done  so. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  August  15, 
1994,  whether  there  is  a  reasonable 
indication  that  imports  of  glycine  from 
the  PRC  are  causing  material  injury,  or 
threaten  to  cause  material  injury,  to  a 
U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutorj'  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  July  21. 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-16314  Filed  7-27-94;  8:45  am] 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  91-2A007. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  National  Association  of  Energy 
Service  Companies  ("NAESCO")  on 
January  21,  1992.  Notice  of  issuance  of 
the  Certificate  was  published  in  the 
Federal  Register  on  February  12,  1992 
(57  FR  5133). 

FOR^FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202/482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 


Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325        *• 
(1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review- 
No.  91-2A007  was  issued  to  the 
National  Association  of  Energy  Ser\  ice 
Companies  ("NAESCO")  on  Januar\'  21. 

1992  (57  FR  5133,  February  12,  1992). 
and  previously  amended  on  June  23.        .   . 

1993  (58  FR  34990,  June  30,  1993). 
NAESCO's  Export  Trade  Certificate  of 

Review  has  been  amended  to  add 
Energy  Performance  Services,  Inc.  of 
Lester,  Pennsylvania  as  a  "Member" 
within  the  meaning  of  Section  325.2(1) 
of  the  Regulations  (15  CFR  325.2  (1)). 

A  Copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.\V.,  Washington.  D.C.  20230. 

Effective  Date:  April  22. 1994. 

Dated:  July  22.  1994. 

Friedrich  R.  Cnipe, 

Deputy  Director.  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  94-18315  Filed  7-27-94;  8:45  am] 

BILLING  COO€  3510-QR-P 


Minority  Business  Development 
Agency 

MEGA  Center  Applications:  Chicago, 
Illinois: 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Chicago 
Minority  Enterprise  Growth  Assistance 
(MEGA)  Center. 

The  purpose  of  the  MEGA  Center  is  to 
provide  integrated  business 
development  services  to  minority 
entrepreneurs  in  geographic  areas 
'  containing  high  concentrations  of 


minority  individuals  and  businesses.  In 
addition  to  basic  busine.ss  assistance 
services,  the  center  will  provide 
sjMJcializRd  assistance  in  the  areas  of 
Construction  Assistance  and  Bonding, 
Capital  Development.  Franchise 
Development,  International  Trade  and 
Tourism  Development.  Each  one  of 
these  specialized  business  areas  are 
considered  functional  components,  and 
serve  as  integral  parts  of  the  center.  The 
MEGA  Center  is,  therefore,  equipped  to 
meet  tJie  more  complex  business  needs 
of  the  minority  business  community. 
This,  in  turn,  is  expected  to  create 
growing  and  more. profitable  venturer 
resultirK  in  increased  job  opportunities. 
DATES:  The  closing  date  for  applications 
is  September  6, 1994.  Applications  must 
be  RECEIVED  on  or  before  September  6, 
1994.  Anticipated  processing  time  of 
this  award  is  1 20  days.  A  pre- 
application  conference  will  be  held  on 
August  12, 1994  at  9:30  a.m.  in  the 
Palmer  House  Hilton,  17  East  Monroe 
Street,  Chicago,  Illinois. 
ADDRESSES:  Chicago  Regional  Office,  55 
E.  Monroe  Street,  suite  1406,  Chicago, 
Illinois  60803. 

FOR  FURTHER  INFORMATION,  CONTACT: 
David  Vega,  Regional  Director,  (312) 
353-0182. 

SUPPLEMENTARY  tNFORMATJON: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (15  months) 
from  January  1,  1995  through  March  31, 
1996  is  $1,343,158  in  Federal  fimdsand 
a  minimum  of  $237,028  (15%)  in  non- 
federal (cost-sharing)  contributions  for  a 
total  project  cest  of  $1,580,186.  Cost- 
sharing  contributions  may  be  in  the 
fo.'-m  of  cash  contributions,  client  fees, 
third  party  in-kind  contributions,  non- 
f.ash  applicant  contributions,  or 
combinations  thereof.  The  Chicago 
MEGA  Center  wiil. provide  service  in 
the  Chicago  Metropolitan  Area  with 
Kelected  services  throughout  the  States 
uf  Illinois,  fndipna,  Iowa,  Kansar., 
Michigan.  Minnesota,  Missouri, 
K'tbraska,  Ohio  and  Wisconsin.  The 
award  number  of  this  MEGA  Center  will 
be  05-10^95002-01.      . 

Thf  funding  instrument  for  ibAs 
[.i:ojecl  will  be  a  cooperative  agreem^nl 
Competition  is  open  to  individuals, 
.'.oil  profit  and  for-profit  organiz.^'ions. 
Mate  and  local  gnvemmontSi  Amoric  an 
Indian  tribes  and  educational 
institutions. 
Applications  will  be  evaluated  on  the 
,  fnlJowing  criteria:  Applicant  capability 
in  adciressing  the  needs  of  tfie  business 
<;ommunity  in  general  and,  spei:ificaHy, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (45  points),  the  rvsOunx?s 
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available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  point.s).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  MEGA  Center  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MEGA  Center  may- choose  to  charge 
client  fees  for  business  services 
rendered.  Fees  for  assistance  rendered 
under  the  Basic  Service  Component  of 
the  MEGA  Center  range  from  $10.00  to 
$60.00  per  hour  based  on  the  size  of  the 
client's  business.  Fees  for  assistance 
under  the  Market-Specfalized  Service 
^Components  of  the  MEGA  Center  may 
be  based  on  a  portion  of  the  current 
jftiarket  rate  for  such  services. 

If  an  application  is  selected  for 
funding,  MBDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performamx  is  at  the  tot.-jl 
discretion  of  MBDA. 

E>eculive  order  12372, 
"liitergovernmental  Review  oJ  FedKraJ 
Programs,"  is  not  applicable  to  this 
program:  The  cojlection  of  information 
rpqiiircments  for  this  project  have  been 
approved  by  the  Office  of  M;jnagemenl 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-O006.  Questions 
concerning  the  preceding  infonnatjon 
can  be  answered  by  the  contact  persrm 
indit;ated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obt^nined  at  the  above 
address. 

Pre-Award  Activities^-Applicanli.  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  CJovemment. 


Notwithstanding  any  verbal  as.surance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  tJbe 
Department  of  Commerce  to  cover  pre 
award  costs. 

Recipients  and  subrecipients  are 
subject  to  ail  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Delinqiiunt  Federal  Debts — No  awani 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  f)erjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  cooperative  agreement  in 
whole  or  in  part  at  any  time  before  the 
date  of  completion  whenever  it  is 
determined  that  the  award  recipient  has 
failed  to  comply  vidth  the  conditions  of 
the  cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MEGA  Center  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  cHent  assist.3nce. 
Such  inanrnrate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Stotiiiripnts—A  false  stalcmenJ 
on  an  application  for  Federal  finanf:ial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  fur 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  I  l.S.t 
1001. 

Prinmry  Apf.licant  Certificoiionh— A\\ 
primary  app!it::»nJs  must  submil  a 
completed  Fomi  CD-511, 
"Certificatifins  Ri»;^arding  Debarmenl. 
Suspension  and  Other  Responsibility 
Matters;  Diug^Frec  Workplace 
Require.incnts  and  Lobbying." 

Noiiproc'jrvment  Debarment  and 
Suspension — Prospecti  ve  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  20, 
"Nonpro<:urement  D«'bannent  and 
Suspension"  and  the  related  section  ol 
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the  certification  fo  rm  prescribed  above 
applies. 

Drug-Free  Workhlace — Grantees  {as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  C  -R  Part  26,  Subpart 
F,  "Govemmentw:  de  Requirements  for 
Drug-Free  Workpl  ice  (Grants)"  and  the 
related  section  of  tne  certification  form 
prescribed  above  mplies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Se  [:tion  105)  are  subject 
to  the  lobbying  pr(  visions  of  31  U.S.C. 
1352,  "Limitation  an  use  of 
appropriated  fund  i  to  influence  certain 
Federal  contractin  >  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  a]  iplications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  gua  rantees  for  more  than 
$150,000,  or  the  siigle  family  maximum 
mortgage  limit  for  jffected  programs, 
whichever  is  great(  it. 

Anti-Lobbying  D  ^sclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certipcations — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  coi  rered  transactions  at 
any  tier  under  the  i  iward  to  submit,  if 
apphcable,  a  comp  eted  Form  CD-512, 
"Certifications  Reg  arding  Debarment, 
Suspension,  Inelig  bility  and  Voluntary 
Exclusion-Lower  T  ier  Covered 
Transactions  and  I  obbying"  and 
disclosure  form,  SI'-LLL,  "Disclosure  of 
Lobbying  Activitie  \."  Form  CD-512  is 
intended  for  the  us  b  of  recipients  and 
should  not  be  trans  mitted  to  EXX;.  SF- 
LLL  submitted  by  i  ny  tier  recipient  or 
subrecipient  shoul  1  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contaiied  in  the  award 
document. 

Indirect  Costs — '  he  total  dollar 
amount  of  the  indi;  ect  costs  proposed  in 
an  application  und  n  this  program  must 
not  exceed  the  indi  rect  cost  rate 
negotiated  and  app  roved  by  a  cognizant 
Federal  agency  prii  ir  to  the  proposed 
effective  date  of  th(  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amoun  in  the  application 
whichever  is  less. 

Requirement  to  I  uy  American  Made 
Equipment  or  Prod  jcts — Applicants  are 
hereby  notified  tha  any  equipment  or 
products  authorize  i  to  be  purchased 
with  funding  provi  led  under  this 
program  must  be  A  merican-made  to  the 
maximum  extent  fe  asible  in  accordance 
with  Pubhc  Law  1(  3-121,  Sections  606 
(a)  and  (b). 

11.800  Minority  Busi  less  Development 


(Catalog  of  Federal  Domestic  Assistance) 

Dated:  July  22,  1994. 
Donald  L.  Powers, 
Federal  Register  Liaison  Officer. 
|FR  Doc.  94-18311  Filed  7-27-94;  8:45  am] 

BILUNG  CODE  35ia-21-P 


U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 

Administration. 

ACTION:  Closed  meeting  of  U.S. 

Automotive  Parts  Advisory  Committee. 

summary:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 
DATE  AND  LCXJATION:  The  meeting  will  be 
held  on  Wednesday,  August  10, 1993 
fi-om  10:00  a.m.  to  3:00  p.m.  at  the 
Department  of  Commerce  in 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Development,  Main 
Commerce,  Room  4036,  Washington, 
D.C.  20230,  telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5, 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 


privileged  orconfidential  commercial 
information  may  be  exempt  fi'om  the 
provisions  of  the  Act  relating  to  open  - 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b(c)(4)  and  (9)(B).  A  copy  of 
the  Notice  of  Determination  is  available 
for  public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020,  Main 
Commerce. 

Dated:July  19, 1994. 
Henry  P.  Misisco, 

Director,  Office  of  Automotive  Affairs. 

(FR  Doc.  94-18357  Filed  7-27-94;  8:45  am) 

BILUNQ  CODE  351&-OR-M 


Applications  for  Duty-Free  Entry  of 
Scientific  instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  94-081.  Applicant: 
University  of  Minnesota,  Department  of 
Mechanical  Engineering,  111  Church 
Street,  SE,  MinneapoHs,  MN  55455. 
Instrument:  Fabry-Perot  Interferometer 
System.  Manufacturer:  JRS  Instruments. 
.Switzerland.  Intended  Use:  The 
instrument  will  be  used  as  part  of  a  laser 
scattering  system  to  obtain  plasma  jet 
temperature  and  velocity  distributions 
with  emphasis  on  the  effects  of 
entrainment  of  surrounding  gases. 
Experiments  will  involve  line  shape 
analysis  of  the  scattered  laser  light  from 
the  plasma  jets  at  various  plasma 
operating  conditions,  for  obtaining 
heavy  particle  and  electron 
temperatures  and  plasma  jet  velocity 
with  adequate  spatial  and  temporal 
resolution.  In  addition,  the  instrument 
will  be  used  ih  the  courses 
"Introduction  to  Plasma  Technology" 
and  "Plasma-Aided  Manufacturing," 
with  the  objectives  of  introducing 
fundamentals  of  various  plasma 


processes  and  enhancing  the  awareness 
of  importance  of  plasma  technology  in 
advanced  materials  processing  and 
various  industrial  applications. 
Application  Accepted  by  Commissioner 
of  Customs:  June  14,  1994. 

Docket  Number:  94-082.  Applicant: 
National  Jewish  Center  for  Immunology 
and  Respiratory  Medicine,  1400  Jackson 
Street,  Denver,  CO  80206.  Instrument: 
Mass  Spectrometer  System,  Model  APf 
III  "Plus."  Manu/acturer- Perkin-Elmer 
Sciex  Instruments,  Canada.  Intended 
Use:  The  instrument  will  be  used  for 
conducting  the  following  studies:  (a) 
structure  elucidation  of  metabolites  of 
arachidonic  acid  from  the  5- 
lipoxygenase,  epoxygenase. 
cyclooxygenase,  and  autooxidation 
pathways,  fb)  peptide  sequencing  of 
portions  of  proteins  isolated  from  in 
vitro  experimentation  and  .synthesized 
using  molecular  biology  techniques,  (c) 
quantitative  analysis  of  leuJ^otrienes  and 
leukotriene  metabolites  by  HPLC/MS/ 
MS  and  (d)  quantitative  analysis  of 
platelet  activating  factor  (l-O- 
hexadecyl-2-acetyl-3- 
glycerophosphocholine.  Application 
Accepted  by  Commissioner  of  Customs: 
June  20, 1994. 

Docket  Number:  94-083.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Purchasing  Division,  506 
Wright  Street,  207  Henry 
Administration  Bldg,  Uibana,  IL  61801. 
Instrument:  Biological  Monitor,  Model 
MOSSELMONITOR.  Manufacturer: 
Delta  Consult,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  to  provide  continuous  analysis  of 
organism  response  during  proposed 
research  with  the  objective  of 
developing  methods  to  perform  in  situ 
measurement  and  analysis  of  episodic 
.  event  toxicity  associated  with 
stormwater  flows.  Application  Accepted 
by  Commissioner  of  Customs:  June  29. 
1994. 

Docket  Number:  94-084.  Applicant: 
University  of  Illinois  at  Chicago,  Center 
of  Molecular  Biology  of  Oral  Diseases, 
School  of  Dentistry,  801  S.  Paulina  St.. 
Chicago,  IL,  60612.  Instrument:  Stopped 
Flow  Spectrofluorimeter,  Model  SX- 
1 7MV.  Manufacturer:  Applied 
Photophysics  Limited,  United  Kingdom. 
Intended  Use:The  instrument  will  be 
used  to  study  the  rates  of  interaction  of 
proteins  of  mammalian  blood 
coagulation  and  fibrinolysis  systems 
with  each  other  and  with  protein  and 
polysaccharide  modifiers  of  their 
biologic  activity.  The  immediate  studies 
will  examine  the  interactions  of  the 
blood  coagulation  protein  inhibitor 
omission^and  with  the  natural 
polysaccharide,  heparin,  which 
activates  the  inhibitor.  Application 


Accepted  by  Commissioner  of  Customs: 
June  29, 1994. 

Docket  Number:  94-087.  Applicant: 
University  of  Marj'Iand,  School  of 
Medicine,  655W  Baltimore  Street. 
Baltimore,  MD  21201.  Instrument: 
Robotic  Micromanipulator  System. 
Mamifactuw.r:  Scientific  Precision 
Instruments,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  rat  hippocampal  neurons,  either 
acutely  dissociated  or  tissue-cultured. 
Experiments  will  consist  of  studies  of 
whole-cell  or  single  channel  patch 
clamp  recordings  of  transmitter-gated 
receptor  activity  in  hippocampal  brain 
cells.  The  aim  of  the  experiments  is  to 
identify  the  location  on  the  cell  of  these 
various  subtypes  of  receptors. 
Application  Accepted  by  Commissioner 
of  Customs:  ]u\y  7,  1994. 
Pamela  Woods 

Acting  Director.  Statutory  Iinifnn  Proeroim 
Staff 

jFR  Doc  94-18446  Filed  7-27-94;  8:45  amj 

eiLUNG  CODE  3S10-OS-^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  lor 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Poland 

)uly  22,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 


EFFECTIVE  DATE:  July  29,  1994. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  tfie 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  infomialion  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

/hithority:  Executive  Order  11651  of  Marth 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  443  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993)  Also 
see  58  FR  61680,  published  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  as.sist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chainrum,  Cx>mm>ttee  for  the  Implemfntation 
of  Textile  Agreements. 

Committee  for  the  Impicmentation  of  Textilp 

Agreements 

)uly  22,  1994. 
Commissioner  of  (Customs, 
Department  of  the  Treasury,  Washinuton.  DC. 
20229 

Df'ar  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  din-ctivc 
issued  to  you  on  November  16. 1993.  by  the 
Chairman,  Committee  for  the  Implemcntiition 
-of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Poland  and  exported  during 
the  twelvemonth  period  which  began  on 
January  1. 1994  and  extends  through 
December  31, 1994. 

Efft>ctive  on  July  29, 1994,  you  arc  directed 
to  amend  the  directive  dated  November  16, 
1993  to  increase  the  limit  for  Category  443  to 
230.068  numbers  V  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
.States  and  the  Republic  of  Poland. 

The  Committee  for  the  Implementation  ol 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  oi  5 
U.S.C  553(a)(1). 
Sincerely, 

Rita  D.Hayes. 

Chairmon,  Committee  for  the  Implementation 
of  Textile  Agreements. 

JFR  D<jc.  94-18356  F-'iliid  7-27-94;  8:45  ami 

BILLING  CODE  35-.0-Oa-f 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
Malaysia 

July  22,  19*4. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  July  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 


'  The  limit  has  not  been  adjustpd  to  account  for 
any  import»export»d«ifler  Ducembw  31.  1993. 


i 
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Specialist.  Office  of  Text 
Apparel,  U.S.  Deparment 
(202) 482-4212.  For 
quota  status  of  these 
Quota  Status  Report  > 
bulletin  boards  of  es  ch 
call  (202)  927-6712. 
embargoes  and  quot  i 
(202) 482-3715. 


SUPPLEMENTARY  INFORMATION 

Authority:  Executivt 
3. 1972.  as  amended;  s  ict 
Agricultural  Act  of  1936 
U.S.C.  1854). 


Tejt 


The  current  limit 
631  is  being  i 
special  swing 
Fabric  Group  to 
increase.  As  a  result 
Categories  331/631, 
filled,  will  re-open. 

A  description  of 
apparel  categories  ir 
numbers  is  available 
CORRELATION: 
Categories  with  the 
Schedule  of  the  Uni 
Federal  Register 
published  on  Nov 
see  58  FR  65580.  pu 
December  15. 1993 

The  letter  to  the 
Customs  and  the  act 
to  it  are  not  designei 
of  the  provisions  of 
agreement,  but  are  d 
only  in  the  im 
its  provisions 
Rita  D.Hayes. 

Chairman. 

of  Textile  Agreements. 

Committee  for  the 
Agreements 

)uly  22,  1994. 
Commissioner  of  C 
Department  of  the 
20229. 

Dear  Commissioner: 
amends,  but  does  not 
issued  to  you  on 
Chairman.  Committee 
of  Textile  Agreements 
concerns  imports  of 
man-made  fiber  textil 
and  silic  blend  and  oth 
apparel,  produced  or 
Malaysia  and  exported 
month  period  which 
1994  and  extends 
1994. 

Effective  on  luly  29, 
to  amend  the  directive 
1993.  to  adjust  the  lim 
categories,  as  provided 
Memorandum  of  Unde 
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iles  and 
of  Commerce, 
information  on  the 
limits,  refer  to  the 
posted  on  the 

Customs  port  or 
For  information  on 
re-openings,  call 


August  26, 1992  between  the  Governments  of 
the  United  States  and  Malaysia: 


Order  11651  of  March 
ion  204  of  the 
,  as  amended  (7 


or  Categories  331/ 
ncreas<  d  by  application  of 
reduc  ing  the  limit  for  the 
accQunt  for  the 
the  limit  for 
Afhich  is  currently 

t|e  textile  and 
terms  of  HTS 
in  the 

ile  and  Apparel 
farnionized  Tariff 
ed  States  (see 
not  ice  58  FR  62645. 
en  her  29, 1993).  Also 
>lished  on 

Commissioner  of 
ons  taken  pursuant 
to  implement  all 
I  he  bilateral 
^signed  to  assist  - 
plemeitation  of  certain  of 


Committee,  or  the  Implementation 
Implementation  of  Textile 

ustc  ms. 

Tree  sury,  Washington,  DC 

This  directive 
c  incel,  the  directive 
Decer  iber  9, 1993.  by  the 

sr  the  Implementation 
That  directive 
ceitain  cotton,  wool  and 
and  textile  products 
r  vegetable  fiber 
nufactured  in 
during  the  twelve- 
,an  on  January  1. 
throJgh  December  31, 


e: 


n  a 


b(gi 


994,  you  are  directed 
iated  December  9, ' 
for  the  following 
under  the  terms  of  the 
standing  dated 


is 


Category 

Adjusted  twelve-nrronth 
limit' 

Fabric  Group 

218.219,220.22s- 
227.  315-315, 
317.  326  and  613/ 
614/615/617.33  3 
group. 

Other  specific  limits 

331/631  

78.034,890  square  me- 
ters. 

1,820.912  dozen  pairs. 

'  The  limits  tiave  not  Ijeen  adjusted  to  ac- 
count for  3ny  imports  exported  3fter  December 
31.  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-18355  Filed  7-27-94;  8:45  am) 

BILLING  COOE  3S10-DR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices 

action:  Notice. 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  the  meeting  will  be  held  at  0900. 
Thursday,  August  4. 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Naval  Command  Control  and  Ocean 
Surveillance  Center,  RDT&E  Division, 
NRaD.  Building  111.  Room  212.  53475 
Strothe  Road.  San  Diego,  CA  92152- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer.  AGED  Secretariat.  2011 
Crystal  Drive,  Suite  307.  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  the 
Director  Defense  Research  and  *** 

Engineering  (DDR&E),  and  through  the 
DDR&E.  the  Director  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advise  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  field  of  electron 
devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 


development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 
In  accordance  with  Section  10(d)  of 
Public  Law  92-463.  as  amended.  (5 
U.S.C.  App.  II  section  10(d)  (1988)).  it 
has  been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  luly  25, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  94-18419  Filed  7-27-94;  8:45  ami 

BILLING  COOE  5000-04-M 


Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Assessment  (EA)  for 
Project  Access  improvements  on  the 
Snake  and  Gros  Ventre  Rivers, 
Jackson  Hole,  Teton  County,  Wyoming 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice. 

SUMMARY:  59  FR  26214.  May  19.  1994 
announced  that  the  Draft  EA  would  be 
available  on  23  May  1994.  Due  to 
unforeseen  problems  and  controversies, 
the  draft  EA  will  not  be  available  until 
mid  September  1994. 

ADDRESSES:  Written  comments 
concerning  the  draft  EA  should  be 
addressed  to  the  Chief,  environmental 
Resources  Branch.  Chief  of  Engineers, 
Walla  Walla  District.  Walla,  Walla. 
Washington  99362-9265. 

FOR  FURTHER  INFORMATION  CONTACT:  , 
Ms.  Anneli  Carlson,  (509)  522-6606.        | 
Kenneth  L.  Denton,  i 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-18426  Filed  7-27-94;  8:45  ami 
BILLING  CODE  371(M>e-M 


Privacy  Act  of  1974;  Notice  to  amend 
a  system  of  records 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  one  system  of  records 
notice  in  its  existing  inventory  of 
records  system  subject  to  the  Privacy 


Act  of  1974.  (5  U.S.C.  552a),  as 

amended. 

DATES:  This  proposed  action  will  be 

effective  without  further  notice  on 

August  29, 1994,  unless  comments  are 

received  which  result  in  a  contrary 

determination. 

ADDRESS:  U.S.  Army  Information 
Systems  Command,  ATTN:  ASOP-MP, 
Fort  Huachuca,  AZ  85613-5000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  change  to  the  record 
system  being  amended  is  set  forth 
below.  The  proposed  amendment  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  ahered  system 
reports. 

Dated:  July  22. 1994: 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 

A0040-66bDASG 

SYSTEM  NAME: 

Health  Care  and  Medical  Treatment 
Record  System  I  May  19.  J  993.  58  FR 
29207). 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM:' 

Delete  the  following  from  the  entry  'a 
blood  smear  that  can  be  used  for  DNA 
typing  to  identify'  human  remains;'. 


A0040-66bDASG 
SYSTEM  NAME: 

Health  Care  and  Medical  Treatment 
Record  System. 

SYSTEM  LOCATION: 

Army  Medical  Department  facilities 
and  activities.  Official  mailing  addresses 
are  published  as  ah  appendix  to  the 
.  Army's  compilation  of  record  systems 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  of  the  Armed 
Forces  (both  active  and  inactive); 
dependents;  civilian  employees  of  the 
Department  of  Defense;  members  of  the 
U.S.  Coast  Guard,  Public  Health  Service, 


and  Coast  and  Geodetic  Survey;  cadets 
and  midshipmen  of  the  military 
academies;  employees  of  the  American 
National  Red  Cross;  and  other  categories 
of  individuals  who  receive  medical 
treatment  at  Army  Medical  Department 
facilities/activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number, 
medical  records  (of  a  permanent  nature) 
used  to  document  health;  psychological 
and  mental  hygiene  consultation  and 
evaluation;  medical/dental  care  and 
treatment  for  any  health  or  medical 
condition  provided  an  eligible 
individual  on  an  inpatient  and/or 
outpatient  status  to  include  but  not 
hmited  to:  health;  clinical  (inpatient);    " 
outpatient;  dental;  consuhation;  and 
procurement  and  separation  x-ray 
record  files. 

Subsidiary  medical  records  (of  a 
temporary  nature)  are  also  maintained 
to  support  records  relating  to  treatment/ 
observation  of  individuals.  Such  records 
include  but  are  not  limited  to:  Social 
work  case  files,  iriquiries/coraplaints 
about  medical  treatment  or  services 
rendered  by  the  medical  treatment 
facility,  and  patient  treatment  x-ray  and 
index  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  1071-1085;  50 
U.S.C.  Supplement  IV,  Appendix  454. 
as  amended;  E.O.  9397;  and  Department 
of  Defense  Instniction-6010.15,  Third 
Party  Collection  (TPC)  Program;  DoD 
Directive  6010.14,  Inpatient  Medkal 
Care  for  Foreign  Mifitary  Personnel;  and 
Army  Regulation  40-57,  Armed  Forces 
Medical  Examiner  System. 

PURPOSE(S): 

To  provide  health  care  and  medical 
treatment  of  individuals;  to  establish 
tuberculosis/tumor/cancer  registries;  for 
research  studies;  compilation  of 
statistical  data  and  management  reports; 
to  implement  preventive  medicine, 
dentistry,  and  communicable  disease 
control  programs;  to  adjudicate  claims 
and  determining  benefits;  to  evaluate 
care  rendered;  determine  professional 
certification  and  hospital  accreditation; 
and  determine  suitability  of  persons  for 
service  or  assignment; 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


Information  may  be  disclosed  to  the 
Department  of  Veterans  Affairs  to 
adjudicate  veterans'  claims  and  provide 
medical  care  to  Army  members. 

National  Research  Council,  National 
Academy  of  Sciences.  National 
Institutes  of  Health,  Armed  Forces 
Institute  of  Pathology,  and  similar 
institutions  for  authorized  health 
research  in  the  interest  of  the  Federal 
Government  and  the  public.  When  not 
essential  for  longitudinal  studies, 
patient  identification  data  shall  be 
eliminated  firom  records  used  for 
research  studies.  Facilities/activities 
releasing  such  records  shall  maintain  a- 
list  of  all  such  research  organizations 
and  an  accounting  disclosure  of  records 
released  thereto. 

To  local  and  state  government  and 
agencies  for  compliance  with  local  laws 
and  regulations  governing  control  of 
communicable  diseases,  preventive 
medicine  and  safety,  child  abuse,  and 
other  public  health  and  welfare 
programs. 

Third  party  payers  per  10  U.S.C.  1095 
as  amended  by  Pub.  L.  99-272.  and 
guidance  provided  to  the  DoD  health 
services  by  DoD  Instruction  6010  15.  for 
the  purpose  of  collecting  reasonable 
inpatient/outpatient  hospital  care  costs 
incurred  on  behalf  of  retirees  or 
dependents. 

Note:  Records  of  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol  or  drug    . 
abuse  prevention  and  treat.meril 
function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  united 
States,  shall,  except  as  provided  therein, 
be  confidential  and  be  disclosed  only 
for  the  purposes  and  under  the 
circumstances  e.xpresslv  authorized  in 
42  U.S.C.  290dd-3  and  290ee-3.  These 
statutes  take  precedence  ov'er  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  reco:d 
pertains.  The  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  visible 
card  files;  microfiche;  cassettes: 
punched  cards;  magnetic  tapes/discs: 
computer  printouts;  x-ray  film 
preservers. 

RETRIEVABILrrY: 

B\  patient  or  sponsor's  surname  or 
sponsor's  Social  Security  Numtjer. 
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SAFEGUARDS: 

Records  are  main 
which  employ  sec 
accessed  only  by  aut^ori 
having  an  ofncial 
Automated  segments 
controlled  system 
access  to  data. 


t^ned  in  buildings 
guards  and  are 
rized  personnel 
ne4d-to-know. 

protected  by 
passwords  governing 


RETENTION  AND  DISP06AI : 


i(al 


anJ 


Military  health/ 
procurement/sep>arat 
are  permanent.  Clin 
outpatient,  dental 
record  files  for  mili 
destroyed  after  50  \ 
pertaining  to  U.S.  Mi 
cadets  are  withdravvr 
Surgeon.  U.S.  Mili 
Point.  NY  10996-17 
civilians  and  foreign 
destroyed  after  25 
civilian  dental  reconls 
destroyed  after  5 
American  Red  Cross 
withdrawn  and 
-American  National 

All  medical  recordi, 
Military  Health/Dental 
are  active  while  ind 
duty,  then  retired 
Military  Personnel 
the  procurement/s 
records  which  are 
National  Personnel 
an  accumulation  has 
an  active  file  while 
provided  and  subseq 
period  of  1  to  5  years 
treatment  before  bein 
National  Personnel 
Subsidiary  medical 
temporary  nature,  are 
retained  long  beyond 
treatment;  however 
documents  determin 
significant  docam 
patient  care  and 
incorporated  into 
permanent  record  file 


SYSTEM  MMACER(S)  ANO  lAOORESSc 

Office  of  the  Surget 
Headquarters.  Depart 
5109  Leesburg  Pike 
22041-3258. 


to  determine 


NOTIFICATION  PTOCEDURE 

Individuals  seeking  t 
whether  information  ibout  fhemsefves 
is  contained  in  this  s)  stem  should 
address  written  inqui  ies  to  the  medical 
facility  where  freatmant  was  provided. 
Official  mailing  addrasses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

Red  Cross  employeus  may  write  to  the 
Medical  Officer.  Ame  ican  National  Red 


del  ital  and 

on  x-ray  records 

(inpatient), 
consuhation 
members  are 
ye^rs;  records 
itary  Academy 
and  retired  to  the 
Academy.  West 
Records  on 
lationals  are 
except  for 
which  are 
Records  on 
)ersonnel  are 
to  the 
Cross, 
except  the 
records  which 
dual  is  on  active 
individual's 
Records  Jacket  and 
epi  ration  x-ray 
for  rtfarded  to  the 
Records  Center  on 
)are  retained  in 
trfeatment  is 
I  ently  held  for  a 
following 
retired  to  the 
Records  Center, 
n  cords,  of  a 


tarv 


itar^- 

97 


ye;  irs 


'  yeai  s. 
ross  )« 
forw;  rded 
R;di 


u\  I 
wit  1 


normally  not 
termination  of 
pporting 
to  have 
ent^tion  value  to 
treat!  nent  are 
the  appropriate 


€di 


n  General, 
i  nent  of  the  Army, 
Ralls  Church.  VA 


Cross,  1730  E  Street.  N\V.  Washington, 
DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full 
name,  Social  Security  Number  of 
sponsor,  and  current  address  and 
telephone  number.  Inquiry  should 
include  name  of  the  hospital,  year  of 
treatment  and  any  details  which  will 
assist  in  locating  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  medical  facility  where 
treatment  was  provided.  Official  maihng 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

Red  Cross  employees  may  write  to  the 
Medical  Officer.  American  National  Red 
Cross.  1730  E  Street.  NW.  Washington. 
DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full 
name.  Social  Security  Number  of 
sponsor,  and  current  address  and 
telephone  number.  Inquiry  should 
include  name  of  the  hospital,  year  of 
treatment  and  any  details  which  will 
assist  in  locating  the  records. 

CONTESTING  RECORD  PROCEOURHS: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  personal 
interviews  and  history  statements  from 
the  individuals;  abstracts  or  copies  of 
pertinent  medical  records;  examination 
records  of  intelligence,  personality, 
achievement,  and  aptitude;  reports  from 
attending  and  previous  physicians  and 
other  medical  personnel  regarding 
results  of  physical,  dental,  and  mental 
examinations,  treatment,  evaluation, 
consultation,  laboratory,  x-ray  and 
special  studies  and  research  conducted 
to  provide  health  care  and  medical 
treatment;  and  similar  or  related 
documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc  94-18422  Filed  7-27-94;  8:45  ami 
BiLUNc  CODC  soge~e4-# 


Defense  Logistics  Agency 

Privacy  Act  of  •M74;  New  Computer 
Matching  Program  Between  ttie 
Defense  Finance  and  Acccurrting 
Service  and  the  Defense  Manpower 
Data  Center  of  the  Department  of 
Defense. 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency. 
Department  of  Defense. 
ACTION:  Notice  of  a  new  computer 
matching  program  between  the  Defense 
Finance  and  Accounting  Ser\'ice  (DFAS) 
and  the  Department  of  Defense  (DoDJ  for 
public  comment. 

SUMMARY:  Subsection  {e)(12)  of  the 
Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
DFA5  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  DFAS  delinquent  debtors 
who  may  be  current  or  former  Federal 
e.mployees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  DFAS 
so  as  to  permit  DFAS  to  pursue  and 
collect  the  debt  by  voluntary  repaj-ment 
or  by  administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  August  29,  1994,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystaf 
Mall  4,  Room  920.  1941  Jefferson  Davis 
Highway.  Arlington,  VA  22202-4502. 
FOR  FURTHER  INfORMATION  CONTACT:  Mr. 
Aurelio  Nepa,  Jr.  at  telephone  (703) 
607-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C  552a),  the 
DMEX:  and  DFAS  have  excluded  an 
agreement  to  conduct  a  computer 
matchiog  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 


personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
DFAS  can  pursue  recoupment  of  the 
debt  by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  beihe  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
memorandum  of  understanding  between 
DF.^S  and  DMDC  is  available  upon 
request  to  the  public.  Requests-should 
be  submitted  to  the  address  caption 
above  or  to  the  Defense  Finance  and 
Accounting  Senice,  (DFAS-DE/FYSA). 
6760  E.  Irvington  Place,  Denver,  CO 
80279-7000.  Telephone  (303)  655-0400. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the,Federal  Register  at  54 
FR  25813  on  June  19,  1989. 

The  matching  memorandum  of 
understanding,  as  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act,  and  an 
advance  copy  of  this  notice  was 
submitted  on  July  15,  1994,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  0MB  Circular  No.  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals," 
dated  June  25.  1993  (58  FR  36075,  July 
2,  1993).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 
Dated:  julv  20,  1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Unison 

Officer.  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE  DEFENSE 
FINANCE  AND  ACCOUNTING  SERVICE 
AND  THE  DEPARTMENT  OF  DEFENSE 
FOR  DEBT  COLLECTION 

A.  Participating  agencies: 
Participants  in  this  computer  matching 
program  are  the  Defense  Finance  and 
Accounting  Service  (DFAS)  and  the 
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Defense  Manpower  Data  Center  (DMDC) 
of  the  Department  of  Defense  (DoD).  The 
DFAS  is  the  source  agency,  i.e..  the 
activity  disclosing  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
.specific  recipient  activity  or  matching 
agency,  i.e.,  the  agency  that  actually 
performs  the  computer  matching. 

B.  Purpose  of  the  match:  Upon  the 
execution  of  a  memorandum  of 
understanding  (MOU),  the  DFAS  will 
provide  and  disclose  debtor  records  to 
DMDC  to  identify  and  locate  any 
matched  Federal  personnel,  employed 
or  retired,  who  may  owe  delinquent 
debts  to  the  Federal  Government  under 
certain  programs  administered  by  the 
DOD.  The  DFAS  will  use  this      ' 
information  to  initiate  independent 
collection  of  those  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  voluntary  payment  is  not 
forthcoming.  These  collection  efforts 
will  include  requests  by  the  DFAS  of 
any  employing  Federal  agency  to  apply 
administrative  and/or  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  conducting  thi^ 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Public  Law  97-365),  31  U.S.C. 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  Administrative  Offset,  5  U.S.C. 
5514  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C.    - 
136,  Assistant  Secretaries  of  Defense, 
Appointment  Powers  and  Duties; 
Section  206  of  Executive  Order  1 1 222; 
4  CFR  Chapter  II.  Federal  Claims 
Collection  Standards  (General 
Accounting  Office  -  Department  of 
Justice);  5  CFR  550.1101  -  55O.H08 
Collection  by  Offset  from  Indebted 
Government  Employees  (OPM);  DOD 
Instruction  7045.18  Collection  of 
Indebtedness  Due  the  United  Stales  (32 
CFR  part  90);  DOD  Directive  7045.13. 
DOD  Credit  Management  and  Debt 
Collection  Program. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974.  as  amended.  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as^^ollows: 

The  DFAS  will  use  personal  data  from 
the  following  Privacy  Act  record 
systems  for  the  match: 

Record  system  identified  as 
Department  of  the  Army  system  of 
records  notice  AO037-104'-lbSAFM, 
entitled  "Debt  Management  System',  last 


published  in  the  Federal  Register  on 
February  22.  1993.  at  58  FR  10046. 

Record  system  identified  as 
Department  of  the  Navy  system  of 
records  notice  N07430^1,  entitled  *.\o\y 
Debt  Management  and  Collection 
System  (MNCS)",  last  pubfished  in  the 
Federal  Register  on  February  22,  1993 
at  58  FR  10809. 

Record  system  identified  as 
Department  of  the  Air  Force  svslem  oj 
records  notice  Fl77  AF  AFC  A.  entitled 
'Accounts  Receivable  Records 
Maintained  by  Accounting  and 
Finance",  last  published  in  the  Federal 
RegLsler  on  Februan,'  22.  1993.  at  58  FH 
10476. 

Record  sy.stem  identified  as  United 
States  Marine  Corps  system  of  rw  ords 
notice  MFD00007,  entitled  'Marine 
Corps  Financial  Records  System",  last 
published  in  the  Federal  Register 
February  22,  1993,  at  58  FR  10638 

Record  system  identified  as 
Washington-Headquarters  Services 
system  of  records  notice  DWHS  846. 
entitled  "DOD  Creditor  Agency 
Accounts  Receivable  System'  last 
published  in  the  Federal  Register  on 
February  22,  1993,  at  58  FR  10281 

DMDC  will  use  personal  data  from  the 
record  systems  identified  as: 

S322.io  DMDC,  entitled  Defense 
Manpower  Data  Center  Data  Base',  last ' 
published  in  the  Federal  Register  on 
February  22,  1993,  at  58  FR  10872. 
S322.il  DMDC,  entitled  Federal 
Creditor  Agency  Debt  Collection  Data 
Base,"  last  published  in  the  Federal 
Register  on  February  22, 1993,  at  58  FR 
10875. 

Sections  5  and  10  of  the  Debt 
Collection  Act  .authorize  agencies  lo 
disclose  information  about  debtors  in 
order  to  effect  salary  or  administrative 
offsets.  Agencies  must  publish  routine 
uses  pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Sections  5  and  10  of  the 
Debt  Collection  Act  will  comprise  the 
necessary  authority  to  meet  the  Privacy 
Act"s  'compatibiUty'  condition.  The 
systems  of  records  described  above 
contain  an  appropriate  routine  use 
disclosure  between  the  agencies  of  the 
information  proposed  in  Ihe.malch.  The 
routine  use  provisions  are  compatible 
with  the  purpose  for  which  the 
information  was  collected. 

E.  Description  of  computer  matching 
program:  The  DFAS.  as  the  source 
agency,  will  provide  DMDC  with  a 
magnetic  tape  which  contains  the  names 
of  delinquent  debtors  in  programs  the 
DOD  administers.  Upon  receipt  of  the 
computer  tape  file  of  debtor  accounts. 
DMDC  will  perform  a  computer  match 
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and  EMDC  the  matching  program  will 
be  in  efiect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920, 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-4502. 
Telephone  (703)  607-2943. 

jFR  Doc.  94-18420  Filed  7-27-94;  8:45  am] 

BILLING  CODE  S0OO-04-F 


Defense  Nuclear  Agency 

Privacy  Act  of  1974;  Notice  to  Add  a 
System  of  Records 

AGENCY:  Defense  Nuclear  Agency,  DOD. 

ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Defense  Nuclear  Agency 
proposes  to  add  an  exempt  system  of 
records  to  its  inventory  of  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (.5  U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  affective 
without  further  notice  on  August  29, 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  General 
Counsel,  Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

FOR  FURTHER  ;»*F0RMAT10N  CONTACT:  Ms. 
Sandy  Barker  at  (703)  325-7681. 

SUPPLEMENTARY  INFOflMATION:  The 
complete  inventory  of  Defense  Nuclear 
Agency  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  above  address. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  July  8.  1994.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  0MB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  dated  June 
25.  1993  (58  FR  36075.  July  2.  1993). 


Dated:  luly  20. 1994 


Patricia  L.  T*ppuig», 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

HDNA  011 

SYSTEM  NAME: 

Inspector  General  Investigation  Files. 
SYSTEM  LOCATION: 

Office  of  the  Inspector  Gener.^1, 
Headquarters,  Defense  Nuclear  .\jeiicy.. 
6801  Telegraph  Road,  Alexandria.  VA 
22310-3398. 

categories  of  inoiviouals  covercd  by  the 
system: 

Any  person  who  is  the  subject  of  or 
a  witness  for  an  Inspector  General 
investigation. 

categories  of  records  in  THE  SYSTEM: 

The  system  contains  files  on 
individual  investigations  including 
investigative  reports  and  related 
documents  generated  during  the  course 
of  or  subsequent  to  an  investigation. 

Reports  of  investigation  contain  the 
authority  for  the  investigation,  matters 
investigated,  narrative,  documentary 
evidence,  and  transcripts  of  verbatim 
testimony  or  summaries  thereof. 

The  system  includes  'Hotline' 
telephone  logs,  investigator  workpapers 
and  memoranda  and  letter  referrals  to 
management  or  others,  and  a 
chronological  listing  for  identification 
and  location  of  files. 

AUTHORTTY  for  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  4  App.  4(a)(1)  and  6(a)(2):  10 
U.S.C.  140;  and  E.O.  9397. 

PURPOSc(S): 

To  investigate  the  facts  and 
circumstances  surrounding  allegations  ■ 
or  problems  reported  to  the  OIG. 

Open  and  closed  case  listings  are  used 
to  manage  investigations,  to  produce 
statistical  reports,  and  to  control  various 
aspects  of  the  investigative  process. 

ROUTINE  USES  OF  RECORDS  MAIMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCK  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  di-sclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DNA  compilation 
of  systems  of  records  notices  will  apply 
to  this  system. 
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POUCIES  ANO  PRACTICES  FOU  STORING. 
RETRIEVING,  ACCESSING,  RETAIMWGv  *N0 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
disks  and  log  books. 

retrievability: 

Retrieved  alphabetically  by  surname 
of  individual,  year,  investigation 
number,  hotline  case  number,  referral 
number  or  investigative  subject  matter. 

SAFEGUARDS: 

Access  is  limited  to  the  Inspector 
Generals  staff,  and,  as  delegated  by  the 
Commanding  Otnt:eT.  or  Officer-in- 
Charge,  on  a  need  to  know  basis.  Case 
records  are  maintained  in  locked 
security  containers. 

Automated  records  are  controlled  by 
limiting  physical  access  to  terminals 
and  by  the  use  of  passwords.  Work  areas 
are  sight  controlled  during  normal  duty 
hours.  Buildings  are  protected  by 
security  guards  and  an  intrusion  alarm 
system. 

RETENTION  ANO  DISPOSAL: 

Requests  for  assistance  and/or 
complaints  acted  on  by  the  Inspector 
General  are  retained  at  the  agency  for  2 
years  and  subsequently  destroyed  as 
classified  waste. 

Computer  disks  are  cleared,  era.sed  or 
destroyed  when  no  longer  useful. 

SYSTEM  MANAGERfS)  ANO  ADDRESS: 

Office  of  the  Inspector  General. 
Headquarters,  Defense  Nuclear  Agency, 
6801  Telegraph  Road.  Alexandria,  VA 
22310-3398. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Inspector  General,  Headquarters, 
Defense  Nuclear  Agency.  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

Individual  should  provide  their  name, 
address,  and  proof  of  identity  (photo 
identification  for  in  person  access  or  an 
unsworn  declaration  in  accordance  with 
28  U.S.C.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification). 

RECORD  ACCESS  PflOCEOURES: 

Individials  seeking  access  to 
informatifm  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Inspector 
General.  Headquarters,  Defense  Nuclear 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22aiO-3398. 

Individuals  should  provide  their 
name,  address,  and  proof  of  identity 


(photo  identification  for  in  person 
access  or  an  unsworn  declaration  in 
accordance  writh  28  U.S.C.  1746  or  a 
notarized  statement  may  be  required  for 
identity  verification). 

CONTESTING  RECORD  PROCEDURES; 

The  DNA  rules  for  accessirvg  records, 
and  for  contesting  records  and 
appealing  initial  agency  determinations 
are  published  in  DNA  instruction 
540a.llA;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel.  Headquarters. 
Defense  Nuclear  Agency.  6801 
Telegraph  Road,  Alexandria.  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  DNA  records 
and  reports,  DNA  employees,  witnesses, 
informants,  and  other  sources  providing 
or  containing  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  re(,ords  may 
be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c),  and  (e)  and  published  in  32 
CFR  part  318.  For  additional 
information  contact  the  Office  of 
General  Counsel,  Headquarters.  Defense 
Nuclear  Agency,  6801  Telegraph  Road. 
Alexandria,  VA  22310-3398. 
[PR  Doc.  94-18421  Filed  7-27-94  8:45  ami 

BILLING  CODE  5000-04^ 


Department  of  the  Navy 

Celico,  Inc.;  tntent  to  Grant  Excfusive 
Patent  License 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Intent  to  Grant  Exclusive  Patent 
License:  Celico,  Inc. 


SUMMARY:  The  Department  of  the  NavT 
hereby  gives  notice  of  its  intent  to  grant 
to  Celico,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  and  certain  foreign 
countries  to  practice  the  Government- 
owned  invention  described  in  U.S. 
Patent  Application  Serial  No.  08/ 
142.569  entitled  "In  Vitro  Amplification 
of  Stem  Cells". 

Anyone  washing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  wrritten  objections 
along  with  supporting  evidence,  if  any- 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (CHvJR 
00CC3),  Ballston  Tower  One.  Arlington. 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATJOM  COWTACT: 


Mr.  R.J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research  (ONR  00CC3). 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  July  19. 1994. 

Lewis  T.  Bovker,  jr.. 

LCDF. lACC.  USN, Federal Reeister Lrr.:^r 
Officer. 

(FR  Doc.  94-18347  Filed  7-28-94;  8:4i  ^;r:, 
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Anderson  Laboratories,  fnc;  Intent  To 
Grant  Partially  Exclusive  Patent 
License 

AGENCY:  Department  of  the  Navy  DOD 
ACTION:  Intent  to  grant  partiallv 
exclusive  patent  license:  Anderson 
Laboratories,  Inc. 


SUMMARY:  The  Department  of  the  Na\  v 
hereby  gives  notice  of  its  intent  to  gr-int 
to  Anderson  Laboratories.  Inc.,  a 
revocable,  nonassignable,  partiallv 
exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  Government-owned  inventions 
described  in  U.S.  Patent  Applicatio:-is 
Serial  No.  07/970.750,  entitled  'A  Smart 
Sensor  System  and  Method  Using  .\ 
Surface  Acoustic  Wave  Vapor  Sensor 
Array  and  Pattern  Recognition  For 
Selective  Trace  Organic  Vapor 
Detection."  filed  November  2,  1992,  and 
08/250.768.  entitled  "Siloxanes  with 
Strong  Hydrogen  Bond  Donating 
Functionalities,"  filed  May  27.  1994. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any^ 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3),  Ballston  Tower  One.  Arlington. 
Virginia  22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3), 
Ballston  Tower. One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-.5660, 
telephone  (703)  696-4001. 

Dated:  July  19. 1994. 

Lewis  T.  Booker.  Jr., 

LCDR.  JAGC.  USX.  Federal  Register  Uaison 
Officer. 

|FR  Doc.  94-18346  Filed  7-27-94;  8:45  ami 

BILLING  COOE  38ia-AE-M 


Etrema  ProcJucts,  Inc.;  Intent  To  Grant 
Exclusive  Patent  License 

AGEJKCT:  Department  of  the  Navy.  DOD. 

ACTION:  Intent  to  Grant  Exclusive  Patent 
License:  Etrema  Products.  Inc.,  a  wholly 
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SUMMARY:  The  Depart 
hereby  gives  notice  of 
to  Etrema  Products, 
owned  subsidiary  of 
Inc.,  a  revocable,  nona^si 
exclusive  license  in 
practice  the  Government 
invention  described  in 
4.378.258  entitled 
Magnetic  Energy  and 
Energy". 

Anyone  wishing  to 
of  this  license  has  60 
of  this  notice  to  file  w 
along  with  supporting 
Written  objections  are 
the  Office  of  Naval 
0OCC3).  Ballston  Tow^ 
Virginia  22217-5660 
FOR  FURTHER  INFORMATION 
Mr.  R.J.  Erickson, 
Office  of  Naval  Researih 
Ballston  Tower  One. 
Street,  Arlington,  Virgiiia 
telephone  (703)  969-4 jlOl 

Dated:  July  19,  1994 

Lewis  T.  Booker,  Jr., 

LCDRJACC.  L'SiV,  FedenJ/ 
Ufficer 

|FR  Doc.  94-18348  Filed 
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DEPARTMENT  OF  ED  JCATION 


Notice  of  Proposed  In 
Collection  Requests 


ormation 


AGENCY:  Department  o 
ACTION:  Notice  of  Proposed 
Collection  Requests. 


Education. 

Information 


SUMMARY:  The  Acting 
Information  Resources 
Service,  invites  comments 
information  collection 
required  by  the  Papervjork 
Act  of  1980. 


iredor. 
Management 

on  proposed 
requests  as 

Reduction 


n  v 


DATES:  An  expedited 
requested  in  accordan(|e 
since  avowing  for  the 
period  would  adverse! 
interest.  Approved  by 
Management  and  Budf  et 
been  requested  by  Aug  jst 
ADDRESSES:  Written 
be  addressed  to  the  Of|ce 
Information  and  Regu 
Attention:  Dan  Chenol 
Department  of  Educat 
Management  and  Bud^t 
Street  NW.  Room  320( 
Office  Building,  Washi  ngt 
Requests  for  copies  of 
information  collection 


lew  has  been 
with  the  Act, 
ormal  review 
I  affect  the  public 
he  Office  of 
(OMB)  has 
1, 1994. 


II  >n, 


cotnments  should 
of 
tory  Affairs, 
Desk  Officer, 
Office  of 
725  17th 
New  Executive 
on,  DC  20503. 
I  he  proposed 
request  should  he 


addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  use.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consuhation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  title;  (3) 
Abstract;  (d)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  July  22.  1994 
Mary  P.  Liggett, 

Acting  Director,  Information  Fpsoiirtcs 
Management  Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review.  Expedited 

Title:  International  Adult  Literacy 
Sur\'ey 

Abstract:  The  data  gathered  by  the 
International  Adult  Literacy  Survey 
will  link  the  results  of  the  National 
Adult  Literacy  Survey  to  the 
International  study  to  assess  literacy 
skills  among  participating  nations. 
The  Department  will  use  the 
information  to  include  the  United 
States  in  the  international  study  and 
to  combine  the  existing  National 
Adult  Literacy  Survey  database  with 
those  of  other  countries. 

Additional  Information:  An  expedited 
review  is  requested  in  order  to  meet 


the  deadline  to  be  in  the  field  no  later 

than  September,  1994.  We  are 

requested  an  OMB  approval  date  c-f 

August  1.  1994. 
Frequency.  Nonrecurring 
A//(°c(ec/ PuW/c:  Individuals  or 

households 
Reporting  Burden: 

Responses:  3,150 — Burden  Hoi.t<^; 
3,150 
Recordkeeping  Burden: 

Recordkeepers:  0 — Burden  Hours:  0 
jFR  Doc.  94-18339  Filed  7-27-S4:  8  45  hm\ 

BILLING  CODE  4000-01-M 


Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  en 
March  22.  1991,  an  arbitration  parcel 
rendered  a  decision  in  the  matter  ol 
David  Everett,  Vendor,  v.  State  of 
Tennessee,  Department  of  Human 
Services  (Docket  No.  R-S/89-6).  ThiS 
panel  was  convened  by  the  Secretary  of 
the  Department  of  Education  pursuant 
to  20  U.S.C.  107d-2,  upon  receipt  of  a 
complaint  filed  by  petitioner  David 
Everett. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  F.  Arsnow,  U.S.  Department  ci 
Education,  400  Maryland  Avenue.,  S  W  . 
Room  3230,  Switzer  Building. 
Washington,  D.C.  20202-2738. 
Telephone;  (202)  205-9317.  Individ jals 
who  use  a  telecommunications  devK  e 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  202-205-8298.  A  copy  of  the 
full  text  of  the  arbitration  panel  decision 
may  be  obtained  from  this  contact. 
SUPPLEMENTARY  INFORMATION:  Pursue.".! 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  (the  Act),  the 
Secretary  publishes  a  synopsis  of 
arbitration  panel  decisions  affecting  :he 
administration  of  vending  facilities  en 
Federal  property. 

Background 

David  Everett,  complainant.  i<  a  tjHnd 
vendor  licensed  by  the  respondent,  the 
Tennessee  Department  of  Human 
Services  (TDHS).  Mr.  Everett  signed^cn 
agreement  with  TDHS  to  operate 
vending  machines  located  in  the  County 
Building  in  Knoxville,  Tennessee,  on 
September  20, 1983. 

The  State  licensing  agency  (SLA), 
through  its  Department  of 
Rehabilitation,  operates  the  Tennessee 
Vending  Facility  Program  for  blind 
vendors.  The  purpose  of  the  program  is 
to  establish  and  support  blind  vendors 
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operating  vending  facilities  on  State,    . 
local,  and  Federal  property.  As  the 
agency  designated,  in  Tennessee  to  carry 
out  aiid  manage  tlie  vending  facility 
program  established  by  the  Act,  the  SLA 
duly  promulgated  rules  and  regulations 
to  govern  the  State  vending  facility 
program.  These  niles  and  regulations 
are  comprehensive  in  scope.  Based  on 
the  State's  Randolph-Sheppard  rules 
and  regulations  governing  its  program, 
Mr.  Everett  was  required  to  make 
monthly  income  reports,  paying  a  set- 
aside  fee  based  upon  those  monthly 
reports. 

On  January  11, 1988,  Mr.  Everett's 
Business  Enterprise  Program  (BEP) 
counselor  wrote  him  regarding  his 
report  and  Uses,  advising  him  that  he 
had  not  filed  reports  for  July  through 
December,  nor  had  fie  paid  his  fees.  Mr. 
Everett  was  given  imtil  January  25. 
1988.  to  file  the  reports  or  be 
recommended  for  probation.  Mr.  Everett 
did  not  respond  and,  on  Febriiary  1. 
1988.  was  placed  on  probation.  Mr. 
Everett  was  given  30  days  to  comply 
with  the  requirements  to  file  the  reports 
and  pay  the  fees.  Failure  to  do  so  would 
result  in  the  termination  of  his  license. 
Mr.  Everett  again  failed  to  respond  to 
the  probation  letter. 

On  March  8, 1988,  Mr.  Everett 
received  his  letter  of  license 
termination.  This  notification  allowed    ■ 
Mr.  Everett  30  additional  days  to 
comply  with  the  stated  requirements, 
Mr.  Everett  attempted  to  comply  by 
mailing  a  certified  check  in  the  amount 
of  $1,033  to  the  SLA  and  agreed  to  mail 
the  reports  once  corrections  were  made, 
even  though  the  reports  would  be  a  day 
late.  After  discussion  with  his  SEP 
counselor,  Mr.  Everett  assumed  this 
arrangement  was  satisfactory.  However, 
his  BEP  coimsdor  stated  that  she  had 
not  agreed  to  this  arrangement. 

On  April  13.  1988.  Mr.  Everett  was 
informed  that  his  license  was 
terminated  and  that  a  final  inventory 
would  be  made  of  his  vending  machine 
facility.  At  this  time  he  was  notified  that 
fees  were  delinquent  in  tlie  amount  of 
$1,466.85. 

On  May  10,  1988,  Nfr.  Everett  filed  for 
an  administrative  review  and  an 
evidentiary  fair  hearing  of  his 
termination.  The  SLA  neither  gra.nted 
nor  denied  the  request  for  the 
administrative  hearing  but  did  proceed 
with  the  evidentiary  fair  hearing. 

Mr.  Everett  sought  financial  rehef  for  . 
what  he  would  have  earned  had  he  not 
been  terminated,  reinstatement  into  the 
program,  and  attorney's  fees.  The  TDHS 
Commissioner  denied  relief  on  all 
grounds. 

Mr.  Everett  filed  a  complaint  with  tire 
U.S.  Department  of  Education 


requesting  arbitration  regarding  his 
termination.  A  hearing  was  conducted 
September  21. 1990. 

Arbitration  Panel  Decision 

In  the  substantive  issues  in  this  case, 
the  panel  found  that  the  SLA  was  in 
error  in  terminating  Mr.  Everett's  license 
because  he  had  made  a  good  faith  effort 
to  pay  his  fees  and  file  the  report  after 
March  8,  1988. 

The  panel  concluded  that  Mr.  Everett 
should  be  reinstated  with  back  pay  to 
the  program  in  a  facility  reasonably 
equivalent  to  the  one  he  left.  Mr. 
Everett's  testimony  that  he  netted 
$1,500  a  month  was  not  contradicted. 
However,  because  of  his  long-standing 
delinquency  in  failing  to  file  reports  and 
pay  his  fees  and  his  failure  to  make  a 
more  timely  response  to  the  probation 
and  termination  letters,  the  panel  found 
that  Mr.  Everett  is  due  less  than  a  full 
award.  The  panel  fbimd  Mr.  Everett  was 
due  back  pay  in  the  amount  of  $27,500. 
less  tees  he  owes  the  SLA  in  full  and 
less  his  interim  earnings  in  full.  The 
panel  also  concluded  that  attorney's  fees 
may  not  be  allowed. 

The  panel  member  selected  by  the 
SLA  filed  a  dissenting  opinion  in  which 
he  maintained  that  the  State  was 
entitled  to  (he  sovereign  immunity 
embodied  in  the  Eleventh  Amendment 
to  the  United  States  Constitution — an 
immunity  the  State  did  not  waive  by 
participating  in  the  Randolph-Sheppard 
program.  This  panelist  concluded  that 
the  State  was,  therefore,  not  liable  for 
monetary  damages. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinioas  of  the  U.S. 
Department  of  Education. 

Dated:  July  22,  1994. 
Howard  R.  Moses,^ 

Acting  Assistant  Secretary  for  the  Office  of 
Special  Education  and  Rehabilitative 
Senices. 

|FR  Dcx:.  94-13341  Filed  7-27-94;  8:45  amj 

BILLING  CODE  MOO-OT-P 


DEPARTMENT  OF  ENERGY 

Savannah  River  Operations  Office 
(SR)  Financial  Assistance  Award; 
Intent  to  Award  a  Noncompetitive 
Grant 

AGENCY:  Savannah  River  Operations 
Office.  DOE. 
ACTION:  Notice. 

SUMMARY:  The  DOE  announces  that  it 
plans  to  award  a  renewal  grant  to  South 
Carohna  Etepartment  of  Health  and 
Environmental  Control  (SCDHEC).  2600 
Bull  Street.  Cohrmbia.  SC  29201.  The 
grant.  Tmergency  Response  and 
Environmental  Monitoring  at  the 


Savannah  River  Site  fSRSJ"  will  be 
awarded  for  a  five-year  period  at  a 
projected  funding  level  of  $17.4  million. 
Funds  of  $3,360,000  are  available  fw  the 
first  budget  period,  and  subject  to  the 
availability  of  funds,  the  remainder  will 
be  awarded  thereafter.  Pursuant  to 
Section  10  CFR  600.7(b)(2)(i)(C)  of  the 
DOE  Assistance  Regulations  (10  CFR 
Part  600),  DOE  has  determined  that  a 
noncompetitive  award  is  appropyriate 
since  SCDHEC  is  the  authorized 
regulatory  agency  qualified  to  perform 
the  activities  covered  under  the  grant 
within  the  subject  jurisdiction. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Elizabeth  T.  Martin,  Prime  Contracts 
and  Financial  Assistance  Branch,  U.S. 
Department  of  Energy,  Savarmah  River 
Operations  Office,  P  O.  Box  A,  Aiken. 
SC  29802.  Telephone  (803)  725-2191. 
SUPPLEMENTARY  INFORMATION:    • 

Procurement  Request  Numb'-'--  0^ 
94SR18265.001. 

Project  Scope:  The  proposed  renewal 
grant  allows  the  State  of  South  Carolina 
to  set  up  and  maintain  a  program  to 
oversee  the  envirorunental  monitoring 
and  emergency /planning  preparedness 
compliance  programs  at  the  SRS. 
Activities  of  the  SCDHEC  are  intended 
to  supplement  activities  conducted 
under  applicable  environmental  laws 
and  regulations  but  do  not  include 
legally  required  environmental 
oversight  activities  or  required 
regulatory  inspections.  TTie  emergency 
preparedness/planning  activities  have 
been  conducted  under  an  existing  grant 
with  SCDHEC;  however,  this 
amendment  will  combine  oversight  of 
environmental  monitoring  and 
emergency  preparedness  activities  at  the 
SRS  under  one  grant. 

Based  on  documentation  presented 
and  appropriate  evaluation,  it  is 
determined  that  this  award  to  SCDHEC 
on  a  noncompetitive  basis  is  appropriate 
and  is  in  the  best  interest  of  DOE. 

Issued  jn  Aiken.  South  Carolina,  on:  Ju!y 
8.  1994. 

Robert  E.  Lynch, 

DOE  Savannah  River  Operations  Office.  Head 
of  Contracting  Activity.  Designee 
(FR  Doc.  94-18429  Filed  7-27-94.  8:45  amf 
BiLLING  CODE  WSO-01-M 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER93-499-000,  et  al.] 

Arizona  Pttt>lic  Service  Co..  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  20. 1994. 

Take  notice  that  the  following  fiKngs 
have  been  made  with  the  Commission: 
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1  Arizona  Public  Ser  i/ice  Company 

iDocket  No.  ER93-499-(joOl 

Take  notice  that  on 
Arizona  Public  Serv 
tendered  for  filing  a  nlotice 
withdrawal  of  the  Ag: 
Sale  of  Energy  (Agreelnen 
Louis  Dreyfus  Electric 
(LDEP)  and  APS  and 
filings  in  Docket  No. 

Subsequent  to  the 
Agreement,  LDEP  became 
the  Western  Systems 
(WSPP).  Because 
now  effect  all  sales 
which  were  previous 
under  the  proposed 
Agreement  has  becomfe 
Therefore  the  Compai  y 
withdrawal  of  the  Agi  eement 
associated  filings  and 
Docket  No.  ER93^99f000 
with  the  Company's 
withdrawal. 

A  copy  of  this  filing 
on  LDEP  and  the  Arizona 
Commission. 

Comment  date:  Au 
accordance  with  Standard 
at  the  end  of  this  noti(  e 


ur  der 
A  5 


2.  Public  Service  Elec  ric  and  Gas 
Company 

[Docket  No.  ER93-862-(i)0| 


Take  notice  that  on 


July  15, 1994, 
Company  (APS) 
of  request  for 
1  eement  for  the 
t)  between 
Power.  Inc. 
11  associated 
;R93-4  99-000. 
ing  of  the 

a  member  of 
'ower  Pool 
and  APS  can 
r  the  WSPP 
contemplated 
^reement,  in  the 
uiuiecessary. 
requests 

and  all 
termination  of 

LDEP  agrees 
request  for 

has  been  served 
Corporation 


just 


3,  1994,  in 
Paragraph  E 


August  12, 1994, 


Pubhc  Service  Electrii :  and  Gas 
Company  (PSE&G)  of  'Jewark,  New 
Jersey  tendered  for  fil  ng  an  initial  Rate 
Schedule  for  the  sale  i  if  Capacity  and 
Energy  to  the  Borough  of  Park  RJdge, 
New  Jersey  (Park  Ridg  =).  Thereafter,  in 
response  to  discussioi  is  with 
Commission  Staff.  PSI  '.&G  on  December 
22,  1993,  mailed  for  fi  ing  a  First 
Supplement  to  said  Ri  te  Schedule. 

In  response  to  furth  (r  discussions 
with  Commission  Stal  F,  PSE&G  on  July 
13,  1994,  tendered  for  filing  the  Second 
Supplement  by  and  b<  tween  PSE&G  and 
Park  Ridge  which  add  -esses  FERC 
inquiries,  defines  tern  i 
explains  methodology 

Copies  of  the  filing 
Park  Ridge  and  the  N«  w  Jersey  Board  of 
Public  Utilities. 

Comment  date:  AuAist  3.  1994,  in 
accordance  with  Stan  lard  Paragraph  E 
at  the  end  of  this  noti(  e. 


inology,  and 
\ere  served  upon 


3.  Northeast  Utilities  ^ervice  Company 

IDotket  No.  ER94-235-(|X»| 

Take  notice  that  on 
Northeast  Utilities  Sei  v 
(NUSCO)  tendered  foi 
Connecticut  Light  anc 
Western  Massachuset  s 
Company  and  Holyok 
Company  (the  NU  Co^p 


uly  13,  1994, 
(ice  Company 
filing  on  behalf  of 
Power  Company. 

Electric 

Water  Power 
anies),  a  First 


Amendment  to  the  Service  Agreement 
for  Sale  of  NU  System  Power  between 
the  NU  Companies  and  Chicopee 
Municipal  Lighting  Plant  to  provide  for 
modifications  required  by  the 
Commission's  June  17,  1994,  order. 

Comment  date:  August  3,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PacifiCorp 

IDocket  No.  ER94-11 34-0001 

Take  notice  that  on  July  14, 1994. 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations  an 
amendment  to  its  fifing  of  the  Letter 
Agreement  dated  February  16, 1994, 
between  PacifiCorp  and  Idaho  Power 
Company. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commissions  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  to  its  filing. 

Copies  of  this  filing  were  supphed  to 
Idaho  Power  Company,  the  Idaho  Public 
Utilities  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  date:  August  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Midwest  Power  Systems,  Inc. 

IDocket  No.  ER94-1 276-0001 

Take  notice  that  on  July  6,  1994, 
Midwest  Power  Systems  Inc.  (MPS!) 
tendered  for  filing  Amendment  No.  1  to 
the  filing  of  an  annual  rate  revision  of 
the  Transmission  Service  Charge.  On 
May  19,  1994,  Midwest  Power  Systems, 
Inc.  (MPSI)  tendered  for  filing  an  annual 
rate  revision  of  a  transmission  service 
charge  for  a  Transmission  Service 
Agreement  (Agreement)  between  Cedar 
Falls  Utilities  (CFU)  and  MPSI. 

MPSI  respectfully  requests  an 
effective  date  of  60  days  after  the 
original  filing  date  of  May  19,  1994. 

MPSI  slates  that  copies  of  this  filing 
were  served  on  NPPD  and  the  low  a 
LItilities  Board. 

Comment  date:  August  3,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  MidCon  Power  Services  Corporation 

IDoj.ket  No.  ER94-] 329-0001 

Take  notice  that  on  July  11,  1994, 
MidCon  Power  Services  Corporation 
filed  an  amendment  to  its  application 
for  approval  to  market  capacity  and 
energy  at  market-based  rates. 

Comment  date:  August  3,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Oklahoma  GaS  and  Electric  Company 

IDocket  No.  ER94-1 349-000] 

Take  notice  that  on  July  13,  1994, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  additional 
information  as  requested  by  FERC  staff 
regarding  the  installation  of  iacililjes  for 
the  use  and  benefit  of  the  Oklahc.T.a 
Municipal  Powet  Authority. 

Copies  of  this  filing  have  been  sent  to 
OMPA. 

Comment  date:  August  3.  1994,  in 
accordance  with  Standard  Paiagraph  E    , 
at  the  end  oT  this  notice. 

8.  Northern  States  Power  Company 

IDocket  No.  ER94-1 392-0001 

Take  notice  that  on  July  15. 1994, 
Northern  States  Power  Company 
(Wisconsin)(NSP),  amended  its  filing  of 
June  23.  1994,  in  this  docket  to 
substitute  a  later  executed  contracl  witfi 
the  Village  of  Trempealeau. 

Comment  date:  August  3, 1994,  in 
accordance.with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Vtononsahela 
Power  Company,  The  Potomac  Edison 
Company,  West  Penn  Power  Company, 
(The  APS  Companies) 

Docket  No.  ER94-1453-00G 

Takenotice  that  on  July  13,  1994, 
Allegheny  Power  Service  CoiporaJion 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (The  APS  Companies),  filed  a 
Standard  Transmission  Service 
Agreement  to  add  LG&E  Power 
Marketing  Inc.  to  The  APS  Compare jcs' 
Standard  Transmission  Service  Ra!e 
Schedule  which  has  been  accepted  for 
filing  by  the  Federal  Energy  Regulatory 
Commission.  The  proposed  effective 
date  when  LG&E  Power  Marketing  Inc. 
may  take  service,  under  the  proposed 
rate  schedule  is  July  1,  1994   . 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsyha.'^ia 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commissicn. 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record  in  Docket  No.  ER94-1453-0C0 

Comment  date:  August  3. 19Q4.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Oklahoma  Gas  and  Electric 
Company 

IDocket  No.  ER94-1454-0OO] 

Take  notice  that  on  July  14,  1994, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  Letter  of 


confinnation  withihe  Western  Farmers 
Electric  Cooperative  (WFEC)  regarding 
the  installation  of  facilities  necessary  to 
provide  electric  service  to  a  new  point 
of  delivery  for  the  use  and  benefit  of 
WFEC. 

Copies  of  this  filing  have  been  sent  to 
WFEC. 

Comment  date:  August  3,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tenaska  Washington  Partners,  L.P. 

[Docket  No.  ER94-1 4 56-000) 

Take  notice  that  on  July  15,  1994, 
Tenaska  Washington  Partners,  L.P.    " 
(Tenaska),  tendered  for  filing  an 
executed  Power  Purchase  Agreement 
between  itself  and  Bonneville  Power 
Administration. 

The  Agreement  provides  for  sales  of 
energy  and  capacity  from  Tenaska  to 
Bonneville. 

Comment  date:  August  3,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Camelot  Energy  Services 

(Docket  No.  ER94-1457-000) 

Take  notice  that  on  July  15.  1994, 
Camelot  Energy  Services  (Camelot) 
tendered  for  filing  pursuant  to  Rule  203, 
18  CFR  385.203,  a  petition  for  waiver 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1. 

Camelot  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  Camelot  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Camelot  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  August  3,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arizona  Public  Service  Company 

IDocket  No.  ER94-t459-000) 

Take  notice  that  on  July  15,  1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Revised  Exhibit  B  to 
the  Wholesale  Power  Supply  Agreement 
between  APS  and  Arizona  Power 
Authority  (APA)  (APA-FPC  Rate 
Schedule  No.  59)  and  Revised  Exhibit  I 
to  Service  Schedule  A  to  the  Service 
Agreement  between  APS  and  the  City  of 
Williams  (Williams)  (APS-FERC  Rate 
Schedule  No.  192). 

Current  rate  levels  are  unaffected, ' 
revenue  levels  are  anticipated  to  be 
unchanged  from  these  currently  on  file 
with  the  Commission,  and  no  oiher 
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significant  change  in  service  to  these  or 
any  other  customer  results  from  the 
revisions  proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

A  copy  of  this  filing  has  been  served 
on  the  above  customers  and  the  Arizona 
Corporation  Commission. 

Comment  date:  August  3,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cal  Ban  Corp. 

IDocket  Nos.  QF83-333-002  and  QF83-333- 
0031 

On  July  5.  1994,  Cal  Ban  Corp. 
(Applicant)  of  2764  Five  Mile  Road. 
Cattaraugus  County,  Allegany,  New 
York  14706,  submitted  for  filing 
applications  for  certification  of  a  facility 
as  both  a  qualifying  small  power 
production  facility  and  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  filings  are  complete. 
Applicant  has  also  petitioned  for  waiver 
of  the  filing  fees  pursuant  to  Section 
381.106  of  the  Commission's 
Regulations. 

The  facility,  which  is  located  in 
Allegany,  New  York,  consists  of  two 
internal  combustion  engine  generators 
with  a  maximum  electric  power 
production  capacity  of  590  kW.  and  a 
backup  internal  combustion  engine 
generator  with  a  maximum  electric 
power  production  capacity  of  200  kW. 
According  to  Applicant,  the  primary 
energy  source  of  the  facility  is  waste  gas. 
Thermal  energy  recovered  from  the 
facility  is  used  to  heat  a  greenhouse. 
Installation  of  the  facility  commenced  in 
February  of  1984. 

Comment  date:  Thirty  days  from  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER94-11 26-000) 

Take  notice  that  on  July  7,  1994, 
Entergy  Services.  Inc.  (Entergy 
Services),  acting  as  agent  for  Arkansas 
Power  &  Light  Company  (AP&L), 
Louisiana  Power  &  Light  Company 
(LP&L),  Mississippi  Power  &  Light 
Company  (MP&L)  and  New  Orieans 
Public  Service  Inc.  (NOPSI)  (collectively 
the  Entergy  Companies),  tendered  for 
filing  Amendment  No.  1  to  Service 
Schedule  RE  -  Replacement  Energy, 
which  amends  the  Interchange 
Agreement  between  San  Rayburn  G&T 
Electric  Cooperative.  Inc.  and  the 
Entergy  Companies. 

Comment  date:  August  3.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  emd  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[PR  Doc.  94-18352  Filed  7-27-94;  8:45  amj 
BILLING  CODE  6717-01-P 


[Docket  No.  CP94-664-000.  et  al.] 

Transcontinental  Gas  Pipe  Line  Corp., 
et  a!.;  Natural  Gas  Certificate  Filings 

July  20,  1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP94-664-000 

Take  notice  that  on  July  18.  1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP94-664-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct  a 
new  delivery  point  under  TGPL's 
blanket  certificate  issued  in  Docket  No. 
CP82-426-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

TGPL  proposes  to  construct  and 
operate  a  new  delivery  point  in 
Rockingham  County,  North  Carolina. 
The  delivery  point,  referred  to  as  the 
"Cardinal  Meter  Station",  will  connect 
to  the  new  pipeline  system  of  Cardinal 
Pipeline  Company  (Cardinal)  a  North 
Carolina  intrastate  pipeline  jointly 
owned  by  affiliates  of  Public  Service 
Company  of  North  Carolina  Inc.  (PSNC) 
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and  Piedmont  Natural 
Inc.  (Piedmont) 
deliveTy  point  will 
tap  on  TGPL's  Main 
lap  on  Main  Line  " 
approximately  1,2(M 
12-inch  piping. 

TGPL  states  that  i 
through  the  Cardina 
to  84,000  Mcf  of  gas 
and/or  interruptible 
is  not  proposing  to 
volumes  authorized 
FSNC  or  Piedmont 
delivery  point  will 
TGPL's  peak  day  deliveri 
no  impact  on  TGPL' 

Comment  date:  Se  ;}tember 
accordance  with  Sta  idard 
at  the  end  of  this  n&  ice 


Gas  Company 

states  that  the 

Consist  of  a  16-inch 

Line  "B",  a  l&-inch 

'and 

feel  of  conne<:ting 

will  deliver 
Meter  Station  up 
per  day  on  a  Firm 
basis  and  that  TGPL 

the  total 
for  delivery  to 
TJPL  states  that  the 
1  ave  no  impact  on 
es  and  little  or 
annual  deliveries. 
6. 1994.  in 
Paragraph  G 


2.  Mississippi  IUver|Transmi$sion 
Corporation 

[Docket  No.  CP94-6664000I 

Take  notice  that  o  i  July  18. 1994, 
Mississippi  River  Tnnsmission 
Corporation  (MRT). 
St.  Louis,  Missouri  ^3124.  filed  In 
Docket  No.  CP94-66  3-000  a  request 
pursuant  to  Sections 
157.211  of  the  Comn  lission's 
Regulations  under  t}  e  Natural  Gas  Act 
(18  CFR  157.205,  15! '.211)  for 
authorization  to  com  Iruct  and  operate 
I  J  delivery  point  to 
I  Corporation 


facilities  to  upgrade 
serve  National  Steel 
(National  Steel),  an  t  xisHng 
transportation  custoi  ner  under  MRT's 
blanket  certificate  isi  ued  in  Docket  No. 
CP82-489-000,  purs  jant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  t  lat  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

MRT  proposes  to  i  pgrade  its  existing 
facilities  at  National  Steel's  plant  in 
Granite  Qty,  Illinois  by  replacing  the 
existing  6-inch  regui  itor  station  with  an 
8-inch  regulator  stati  on  and  making 
minor  changes  to  yaj  d  and  station 
piping.  MRT  states  tl  lat  the  purpose  of 
the  proposed  upgrad )  is  to  eliminate  the 
pressure  drops  assoc  ated  with 
restrictions  in  the  ex  sting  6-inch 
station.  It  is  estimateo  that  the  cost  of 
the  upgrade  would  b^  $100,000.  It  is 
asserted  that  the  upg  -aded  facilities  will 
not  result  in  an  incre  ise  in  the 
maximum  daily  volu  nnes  that  MRT  is 
authorized  to  transp<  rt  for  National 
Steel  pursuant  to  cur  rent  service 
agreements.  MRT  sta  es  that  it  does  not 
anticipate  any  impac  :  on  peak  day  or 
annual  deliveries  to !  National  Steel. 

Comment  date:  Se  rtember  6. 1994,  in 
a<£ordanc8  with  Stai  dard  Paragraph  G 
at  the  end  of  this  not  ce. 


3.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP94-668-000I 

Take  notice  that  on  July  19, 1994.  El 
Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492.  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP94-668-O00  a 
request  pursuant  to  Sections  157.205, 
157.216  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216  and  157.212)  for  authorization 
to  abandon  by  sale  to  Citizens  Utilities 
Company  (Citizens)  segments  of  «:ertain 
sales  lateral  pipelines  and  the 
accompanying  delivery  points  and  to 
construct  and  operate  the  North  Prescott 
Meter  Station,  all  in  Yavapai  County, 
Arizona,  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursucmt  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  ori  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  El  Paso  and  Citizens 
have  agreed  that  El  Paso  would  sell,  and 
Citizens  will  purchase,  segments  of  the 
Clarkdaie  and  Prescott  sales  lateral 
pipelines  and  the  accompanying 
delivery  points  (Wineglass  Livestock 
Tap.  North  Chino  Valley  (NAB  Nursery) 
Meter  Station,  Sherwood  Tap,  L.R. 
"McLeod  Tap,  Chino  Valley  Meter 
Station,  Herbert  Rees  Tap.  Prescott 
Airport  No.  1  Tap.  Prescott  Airport  No. 
2  Tap,  Pres<:ott  Qty  Gate  No.  2  Meter 
Station,  Prescott  City  Gate  No.  1  Meter 
Station,  Clarkdale-Cottonwood  Meter 
Station,  and  American  Cement 
Corporation  Meter  Station). 

It  is  stated  that  El  Paso  and  Citizens 
have  also  agreed  that  El  Paso  will 
construct  and  operate  one  new  delivery 
point,  the  "North  Prescott  Meter 
Station"  at  approximately  milepost 
10.01  on  the  end  of  the  Prescott  sales 
lateral  pipeline  being  retained  by  El 
Paso.  El  Paso  states  that  the  North 
Prescott  Meter  Station  will  allow  EI 
Paso  to  measure  accurately  volumes  of 
transportation  gas  being  delivered  to 
Citizens  for  subsequent  distribution, 
after  the  downstream  portion  of  the 
Prescott  sales  lateral  pipeline  is  sold  to 
Citizens.  El  Paso  also  states  that  it 
intends  to  use  the  Sedona  Meter  Station 
to  measure  volumes  of  transportation 
gas  delivered  to  Citizens  off  the 
Clarkdaie  sales  lateral  pipeline  after  the 
sale  of  the  facilities  to  Citizens. 

El  Paso  estimates  that  the  total 
estimated  cost  of  the  North  Prescott 
Meter  Station,  including  respective 
overhead  and  contingency  fees,  will  be 
S121.900.  and  that  Qtizens  will 
reimburse  El  Paso  for  the  construction 
costs. 


Comment  date:  September  6, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commis.sion's 
staff  may,  within  45  days  after  issuani:^ 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section  ■ 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc.  94-1 83S3  Filed  7-27-94;  8:45  araj 
BtLUNG  CODE  6717-Ot-P 


[Proiect  ^k>.  11352-000] 

Peak  Power  Corporation;  Effective 
Date  of  Withdrawal  of  License 
Application 

July  22, 1994. 

On  October  14, 1992,  Peak  Power 
Corporation  (Peak)  filed  an  application 
for  a  preliminary  permit  for  the  Crescent 
Modular  Pumped  Storage  Project  No. 
1 1352,  to  be  located  in  Jefferson  County. 
Colorado.  On  June  1, 1993,  Peak  filed  a 
notice  of  withdrawal  of  its  preliminary 
permit  application. 

No  motion  in  opposition  to  the  notice 
of  withdrawal  was  filed,  and  the 
Commission  took  no  action  to  disallow 
the  withdrawal.  Accordingly,  pursuant 
to  Rule  216  of  the  Commission's  Rules 
of  Practice  and  Procedure.*  the 
withdrawal  became  effective  on  June  16, 
1993. 

Linwood  A.  Watson,  Jr., 
Acting  Secretory, 

jFR  Doc  94-18438  Filed  7-27-94;  8:4.5  ami 
BILLING  COOC  Sn7-01-M 


[Docket  No.  TX94-7-OO0f] 
AES  Power.  Inc.;  Filing 

July  22, 1994. 

take  notice  that  on  July  15, 1994,  AES 
Power,  Inc.,  3340  Peachtree  St.  N.E.. 
Atlanta,  Georgia  30326.  filed  with  the 


'  le  CFR  385.216. 
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Federal  Energy  Regulatory  Commission 
an  application  requesting  that  the 
Commission  order  the  Tennessee  Valley 
Authority  to  provide  transmission 
services  pursuant  to  §  211  of  the  Federal 
Power  Act. 

AES  Power,  Inc.  requests  a  standing 
transmission  arrangement  to  begin  as 
soon  as  possible,  for  as  available. 
point(s)-to-point(s)  non-firm 
transmission  service  to  be  called  upon 
by  AES  Power.  Inc.  from  time  to  time 
and  on  terms  and  conditions 
comparable  to  those  TVA  provides  for 
itself  and  other  jJRties  in  similar 
circumstances.  As  the  need  for  specific 
transactions  arises,  they  will  be 
scheduled,  provided  and  paid  for  in 
accordance  with  TVA's  current 
scheduling  procedures,  to  or  from  any 
point  of  interconnection  between  TVA 
and  its  neighboring  electric  utilities. 
AES  anticipates  requesting  transmission 
capacity  in  the  range  of  100-500  MVV. 
However,  any  amount  of  transmission 
capacity  up  to  the  amount  available  on 
TVA's  system  at  the  time  a  specific 
request  is  scheduled  may  be  requested. 
Service  would  be  for  an  initial  term  of 
five  years,  with  automatic  renewal  for 
additional  one  year  terms  unless 
terminated  by  either  party  thirty  days 
prior  to  the  end  of  the  then  current  term. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  5, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  94-18435  Filed  7-27-94;  8:45  am] 

BILLING  COOE  6717-01^ 


[Docket  No.  RP94-326-000] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

July  22, 1994:  _     '  ^'    ' 

Take  notice  that  on  July  20, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 


its  FERC  Gas  Tariff,  Fourth  Revised 
volume  No.  1,  the  following  revised 
tariff  sheets: 

Thirteenth  Revised  Sheet  No.  20A 
Original  Sheet  No.  95D 

The  proposed  effective  date  of  the 
tariff  sheets  is  August  1, 1994. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  flowthrough  a  refund 
from  Texas  Eastern  Transmission 
Corporation's  Account  Nos.  191  and 
186,  as  filed  in  Texas  Eastern's  Docket 
No.  RP94-263-000.  Algonquin  requests 
that  the  Commission  waive  Section 
154.22  of  the  Commission's  regulations 
to  the  extent  that  may  be  necessary  to 
place  these  tariff  sheets  into  effect  as 
requested. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatoiy  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
P.C.  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  29, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-18431  Filed  7-27-94;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-272-001] 

NorAm  Gas  Transmission  Company; 
Compliance  Filing 

July  22. 1994. 

'  Take  notice  that  on  July  18, 1994, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  and 
supporting  workpapers: 

Effectiw  April  1.  1994 

2nd  Sub  First  Revised  Sheet  Nd.  4.3 

Effective  July  J.  1994 

Sub  Second  Revised  Sheet  No.  4.3 

NGT  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  the 


Commission's  letter  order  dated  June  28, 
1994. 

NGT  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  NGT's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  29, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-18433  Filed  7-27-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


Pocket  No.  RP94-1 05-004] 

Ozark  Gas  Transmission  System; 
Compliance  Filing 

July  22.  1994. 

Take  notice  that  on  July  18,  1994. 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
Substitute  Seventh  Revised  Sheet  No.  4. 

Ozark  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Commission's  July  7,  1994,  order  in  the 
above-referenced  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rule  2J1  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  29, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-18434  Filed  7-27-94:  8:45  am) 
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July  22.1994. 

Take  noUce  Ihut  on  ] 
Panhandle  Eastern  Pip  ! 
(Panhandle)  tendered 
Revised  Tariff  Sheet 
8  which  a.*^  proposed 
effective  August  1, 

Panhandle  states  tha 
implements,  in  accord; 
18.7  of  the  General 
Conditio'.s  of  First 
1  of  Panhandle's 
recovery  of  certain  of  i 
Realignment  ^GSR) 
GSR  Reservation 
to  service  under  Rate 
and  SOT  and  the  com 
component  applicable 
rates  under  Rate 

Panhandle  states  thai 
included  for  recovery 
which  resulted  from 
to  terminate  and  assign 
supply  contracts  in 
implementing  Order 
which,  among  other 
Panhandle  to  restructu 
operations  to  provide  i 
the  choice  of  reducing 
their  obligations  under 
sales  contract. 

Panhandle  states  thai 
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$14,368,766,  consist  of 
made  by  Panhandle  for 
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Account  No.  165  costs 
would  have  been 
had  Panhandle  contin 
function  and  the  unrec4v 
a  take-or-pay  buyout  a 
agi-eeir.ent  which  had 
three  year  amortization 
supply  transition  costs 
stranded  I'pon  the 
Panhandle's  merchant 

Panhandle  states  that 
included  for  recovery 
Reservation  Surch.arges 
Schedules  FV,  EFT  and 


ily2U,  1994, 
Line  Company 
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and 
Volume  No- 
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and  Conditions  of  its 
consistent  with  the 
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re(:over>  of  GSR  Costs. 


o  interruptible 
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in  are  costs 
Panhandle  having 
its  existing  gas 
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.  636,  et  seq., 
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supply 
ecame  stranded 
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SCTandtbe 
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have  been  calculated  in  accordance  with 
Section  154.67(c)  of  the  Commission's 
Regulations  and  Section  18.7  of 
Panhandle's  Tariff. 

Panhandle  states  that  a  copy  of  this 
filing  has  been  served  on  all  customers 
affected  by  this  filing  and  the  respective 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Se<;lions 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  29,  lft94.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Walsim,  |r.. 
Acting  Secretory. 

jFR  Dnc.  94-18432  Filed  7-27-94;  8:45  ami 
BILUN6  COO£  t717-Ot-M 

[Docket  No.  RP85-177-122] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

July  22. 1994. 

Take  notice  that  on  July  20, 1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

Texas  Eastern  states  that  the  revised 
tariff  sheets  are  filed  in  compliance  with 
the  Stipulation  and  Agreement 
("Settlement")  in  Docket  No.  RI^85- 
177-119,  et  q/.,  filed  by  Texas  F.5Stem 
on  Januai7  31, 1994,  the  Order 
Approving  Settlement  issued  by  the 
ConuTiission  on  May  12, 1994  ("'May  12 
Order';),  and  the  "Order  on  Rehearing 
and  Clarification*  issued  by  the 
Commission  on  July  13. 1994.  ('  July  13 
Order").  Texas  Eastern  states  that  under 
the  Settlement.  Texas  Eastern  is  entitled 
to  collect  100%  of  Spot  Costs,  as 
defined  in  Section  5.01  of  the 
Settlement,  related  to  the  Appendix  C 
South  Pass  89  contracts,  100%  of  Non- 
Spot  Costs,  as  defined  in  Section  5.01 
related  to  the  Appendix  C  contracts  in 
excess  of  $6  million,  but  not  in  excess 
of  5336  million  and  80%  of  such  Non- 


Spot  Costs  in  excess  of  $336  million,  but 
not  in  excess  of  $496  million, 

Texas  Eastern  states  that  the 
Commission  approved  the  Settlement 
without  modification  in  the  May  12 
Order.  The  July  13  Order  granted 
requests  for  clarification  and  denied 
requests  for  rehearing  of  the  May  12 
Order.  Texas  Eastern  states  that 
pursuant  to  Article  IX  of  the  Settlement, 
the  "Effective  Date"  of  the  Settlement  is 
August  1. 1994,  and  the  revised  tariff 
sheets  listed  on  Appendix  A  are  filed  in 
order  to  effectuate  the  ft|(tlemenl  on 
August  1,  1954. 

Texas  Eastern  states  that  in 
compliance  with  the  July  13  Order, 
Texas  Eastern  is  filing  (1)  First  Revised 
Sheet  No.  637  to  include  a  provision  in 
the  tariff  to  indicate  that  the  Settlement 
is  a  part  of  its  published  rates,  terms, 
and  conditions  and  (2)  examples  of  the 
calculations  underlying  the  rate 
restatements  that  will  be  used  to  ref.over 
Account  No.  858  Costs. 

Texas  Eastern  states  that  this  filing  is 
ml]de  in  compliance  with  the  May  12 
and  July  13  C)rders  and  in  accordance 
with  such  Orders  and  Articles  IV.  V  and 
IX  of  the  Settlement  will  go  Into  effect 
August  1, 1994,  not  subject  to  refund. 

"Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customs  of  Texas  Eastern  and  applicable 
state  regulatory  agencies,  as  well  as  all 
parties  in  Docket  Nos.  RP85-1 77- 121.  et 
al.,  and  all  current  interruptible 
shippers. 

All  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Qipitol  Street,  N.K. 
Washington.  D.C.  20426,  in  acrx)rdant:»> 
with  Section  385.211  of  the 
Commission's  Rules  and  Rf^gulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  29, 1994.  f*rotosts 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  - 
protestants  parties  to  the  proceeding. 
Copies  of  this  fifing  are  on  a  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  ]r., 
Auir:}>  firrreitirv 
IFR  Dtx:.  94-1H430  Fih;<»  7-27-94;  8:4S  :nii| 

BILUNG  CODE  6717-01-11 


[Docket  No.  RP93-1 03-000] 

Williams  Natural  Gas  Co.;  Informal 
Settlement  Conference 

July  22,  1994. 

Take  notice  that  an  informal 
settlement  tx)nferenr»  will  be  convened 


in  this  proceeding  on  July  26. 1994,  at 
10:00  ajn.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  N.E.,'VVashington.  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  "as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.l62(b),  is  invited  to 
attend.  Persons  wishing  to  become  a. 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  James  A.  Pederson  at  (202)  208- 
5705  or  Sandra  Delude  at  (202)  208- 
0583. 

Linwood  A.  Watsen,  f r.. 
Acting  Secretary 
IFR  Doc.  94-18427  Filed  7-27-94:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  5021-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
.\gency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  US.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  August  29.  1994. 

FOR  FURTHER  INFOfiMATJON  CONTACT: 

For  further  information,  or  a  copy  of  this 

ICR.  contact  Sandy  Farmer  at  (202)  260- 

2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  Radon  Measurement  Protocol 
Evaluation  Study  (EPA  ICR  #1703.01). 
This  ICR  requests  approval  of  a  new 
collection. 

Abstract:  A  statistically  valid  sample 
of  homeowners  who  participated  in  the 
National  Residential  Radon  Survey  will 
be  selected  to  participate  in  a  follow-up 
study  to  measure  year-long  household 
exposure  to  radon.  The  EPA  will  use  the 
results  to  validate  the  mathematical 


model  used  in  preparing  public 
information  documents  on  radon  such 
as  the  Citizen's  Guide  to  Radon  and  the 
Home  Buyer's  and  Seller's  Guide  to 
Radon.  In  addition,  the  results  will  be 
available  in  the  Agency's  national  radon 
database  and  will  be  used  in  articles  for 
publication  in  scientific  journals. 

Homeowners  will  place  radon 
detectors  in  specified  locations  in  their 
homes,  replace  them  quarterly  for  a 
year,  and  prepare  a  log  of  placement/ 
replacement  dates  and  times.  EPA- labs 
and  contractors  will  analyze  the 
defectors  and  provide  homeowners  with 
the  results. 

Burden  Statementr  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  the  data  needed, 
and  completing  the  collection  of 
information.  There  is  no  public 
recordkeeping  burden  for  this  collection 
of  information. 

Respondents:  Homeowners. 

Estimated  Number  of  Respondents: 
1200. 

Estimated  Total  Annual  Burden  on 
Respondents:  6350  hours. 

Frequency  of  Collection:  quarteriy. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (2136),  4o'l  M  Street.  S\V, 

Washington,  DC  20460. 
Chris  Wolz,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street, 

NW,  Washington,  DC  20503. 

Dated  July  14. 1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
IFR  Doc.  94-18336  Filed  7-27-94;  8:45  am] 

BILUNG  CODE  6S60-60-M 


[AMS-FRL-6022-3] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
Gasoline 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Application  for 
Extension  of  the  Reformulated  Gasoline 
Program  to  the  Kentucky  portions  of  the 
Louisville  and  the  Cincinnati-Hamihon 
ozone  non-attainment  areas. 


SUMMARY:  This  notice  publishes  the 
application  by  the  Governor  of  the  state 
of  Kentucky  to  have  the  prohibition  set 
forth  in  section  211(kK5)  of  the  Clean 
Air  Act.  as  amended,  (the  Act)  applied 


to  the  Kentucky  portions  of  the 
Louisville  and  Cincinnati-Hamilton 
ozone  non-attainment  areas.  Under 
section  211(k)(6)  the  AdminisU-ator  of 
EPA  shall  apply  the  prohibition  against 
the  sale  of  gasoline  which  has  not  been 
reformulated  to  be  less  polluting  in  an 
ozone  nonattainment  area  upon  the 
application  of  the  governor  of.the  state 
in  which  the  nonattainment  area  is 
located. 

DATES:  The  effective  date  of  the 
prohibition  described  herein  is  January 
1,  1995  (see  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice  for  a 
discussion  of  the  possible  delay  of  this 
date). 

ADDRESSES;  Materials  relevant  to  this 
Notice  are  contained  in  Public  Docket 
Nos.  A-91-02  and  A-92-12.  This 
docket  is  located  in  Room  M-1500. 
Waterside  Mall  (ground  floor).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  D.C. '20460. 
The  docket  may  be  inspected  from  8:30 
a.m.  until  12:00  noon  and  from  1:30 
p.m.  until  3:00  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EP.A  for  copying  docket  materials. 
FOR  FURTHER  tNFOflMATION  CONTACT: 
Joann  Jackson  Stephens.  U.S.  EP,«l 
(RDSD-12).  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105,  Telephone 
(313) 668-4276. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Clean  Air  Act.  Subsection  (k)  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certified  as  reformulated  in  the  nine 
worst  ozone  nonattainment  areas 
beginning  January  1, 1995.  To  be 
certified  as  reformulated  a  gasoline  must 
comply  with  the  following  formula 
requirements:  oxygen  content  of  at  least 
2.0  percent  by  weight;  benzene  content 
of  no  more  than  1.0  percent  by  volume; 
and  no  heavy  metals  (with  a  possible 
waiver  for  metals  other  than  lead).  The 
gasoline  must  also  achieve  toxic  and 
volatile  organic  compound  emissions 
reductions  equal  to  or  exceeding  the 
more  stringent  of  a  specified  formula 
fuel  or  a  performance  standard. 

Section  211(k)(10)(D)  defines  the 
areas  covered  by  the  reformulated 
gasoline  program  as  the  nine  ozone 
nonattainment.  areas  having  a  1980 
population  in  excess  of  250.000  and 
having  the  highest  ozone  design  values 
during  the  period  1987  through  1989. 
Applying  those  criteria.  EPA  has 
determined  the  nine  covered  areas  to  be 
the  metropolitan  areas  including  Los 
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Dear  Ms.  Browner:  In  accordance  with 
Section  2n(k),  (6)(A)  of  the  Federal  Clean 
Air  Act.  I  request  that,  beginning  January  1. 
1995,  the  prohibition  applying  lo  the  sale  of 
conventional  gasoline  be  extended  lo  the 
Kentucky  portion  of  the  Louisville  ozone 
non-attainment  area  and  the  Kentucky 
ptjrtion  of  the  Cincinnati-Hamilton  ozone 
non-attainment  area.  The  Kentucky  portion 
of  the  Louisville  non-altainmeni  area  consists 
of  Jefferson  County  and  a  portion  of  Bullitt 
and  Oldham  Counties.  The  Kentucky  portion 
of  the  Cincinnati  ozone  non-attainment  area 
consists  of  Boone.  Campbell  and  Kenton 
(Tounties. 

The  Kentiicky  Natural  Rf'<;ourccs  and 
Lnvironmental  Protection  (Cabinet 
recommrjided  that  1  apply  to  \  ou  to  require 
the  use  of  reformulated  gasoline  in  these 
counties  in  order  to  help  achieve  the 
reduction  of  volatile  organic  compounds 
mandated  in  Section  182(b)n)  of  the  Clean 
Air  Act.  The  revision  to  Kt-ntutkys  .Sthte 
Implementation  Plan  for  achieving  a  15% 
reduction  of  volatile  organic  compounds  due 
hy  November  15,  1993  will  include  emission 
reductions  gained  by  the  use  of  ri-f<irmulated 
gHSolinn.  ''< 

•Sincerely, 
Brerr.ton  C.  Jones. 

III.  Action 

Pursuant  io  the  governor's  letter  and 
the  provisions  of  section  211(k)(fi).  the 
prohibitions  of  subsection  2n(k)(.5j  will 
be  applied  to  the  Kentucky  portions  of 
the  Louisville  and  Cincinnati-Hamilton 
ozone  non-attainment  areas  beginning 
January  1,  1995  (unless  delayed,  as 
provided  above).  The  Kentucky  portion 
of  the  Louisville  non-attainment  area 
(onsLsts  of  Jefferson  County  and  a 
portion  of  Bullitt  and  Oldham  Counties. 
The  Kentucky  portion  of  the  Cin(,innati 
ozone  non-attainment  area  consists  of 
Boone,  Campbell  and  Kenton  Counties. 
These  ozone  nonattainment  areas  are 
(la.ssified  as  moderate.^ 

Based  on  the  governors  application, 
EPA's  final  rule  for  reformulated 
gasoline  included  these  areas  as  covered 
area(40CFR80.70(j))."- 

The  application  of  the  prohibitions  to 
the  Kentiicky  portions  of  the  Louisville 
and  Cincinnati-Hamilton  areas  cannot 
take  effect  any  earlier  than  January  1. 
1995  under  section  211(k)(5)  and  cannot 
take  effect  any  later  than  January  1 . 
1995,  under  section  211(k)(B)(A).  unless 
the  Administrator  extends  the  effective 
dale  by  rule  under  section  211fk)(6)(B). 

Dated:  July  15, 1994 
Carol  M.  Browner, 

AdministrctoT. 

IFK  D<ic.  94-18388  Filed  7-27-44:  H:45hm| 
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Acid  Rain  Program:  Notice  of  Final 
Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permits. 

SUMMARY:  The  US.  Environmental 
PrGtet;tion  Agency  (EPA)  is  issuing,  as  a 
direct  final  action,  5-year  Phase  1  A(.id  - 
Rain  Permits  to  13  utility  plants  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  pari  72). 
DATES:  The  permits  will  become  final  on 
September  6, 1994,  except  those  permits 
on  which  EPA  receives  significant 
adverse  comment  by  August  29.  1994.  If 
EPA  receives  significant  adverse 
comment  on  a  permit, EPA  w.ill 
withdraw  the  direct  final  issu'Snce  of 
that  permit  and  simultaneously 
repropose  the  permit.  Such  reproposal 
will  provide  an  opportunity  for  public 
comment  and  requests  for  a  public 
hearing. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  opei^ating  hours  at  these 
locations: 

For  plants  in  New  York:  EPA  Region 
2,  Jacob  K.  Javits  Federal  BIdg..  2f> 
Federal  Plaza,  Room  505.  New  YorK.  NY 
10278. 

For  plants  in  Florida  and  Kentucky: 
EPA  Region  4,  345  Courtland  St..  NE.. 
Atlanta.  GA  30365. 

For  plants  in  Missouri:  EPA  Region  7. 
726  Minnesota  Ave.,  Kansas  City.  KS 
66101. 

Comments.  Send  comme.its  to  the 
following  addresses: 

For  plants  in  New  York:  EPA  Region 
2,  Air  and  Waste  Management  Division. 
Attn:  Steven  C.  Riva  (address  above) 

For  plants  in  Florida  and  Kentucky: 
EPA  Region  4.  Air,  Pesticides,  and 
Toxics  Management  Division.  Attn: 
Winston  Smith,  Director  (address 
above). 

For  plants  in  Missouri:  EPA  Region  7. 
Air  and  Toxics  Division,  Attn:  Jon 
Knodel  (address  above). 

Submit  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  coramenlers 
name,  addres*  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  lothe 
owners  and  operators  of  all  units  in  the 
permit.  In  the  comment,  include 
objections  to  the  permit  and  the  legaL 
factual,  or  other  basis  for  the  objections. 
This  information  will  be  used  by  EPA  to 
determine  if  the  comment  is  a 
significant  adverse  comment. 
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FOR  FUATHEfl  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  a  permit  listed  in  this 
notice: 

For  plants  in  New  York,  Gerry 
DeGaetano,  (212)  264-6685.  EPA  Region 
2. 

For  plants  in  Florida  and  Kentucky. 
Scott  Davis,  (404)  347-5014.  EPA 
Region  4  (address  above). 

For  plants  in  Missouri,  Jon  Knodel. 
(913)  551-7622,  EPA  Region  7. 

SUPPLEMENTARY  INFORMATION:  Title  FV  of 
the  Qean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January  11, 1993.  EPA 
promulgated  final  rules  implementing 
the  program.  Subsequently,  several 
parties  filed  petitions  for  review  of  the 
rules  with  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  On 
November  18, 1993,  EPA  published  a 
notice t)f  proposed  revisions  to  rules 
regarding  Phase  I  substitution  and 
reduced  utilization  plans  [sections  404 
(b)  and  (c)  and  408(c)(1)(B)  of  the  Act). 
On  May  4,  1994,  EPA  and  other  parties 
signed  a  settlement  agreement 
addressing  the  substitution  and  reduced 
utilization  issues. 

In  today's  action,  EPA  is  issuing 
permits  that  are  consistent  with  the  May 
4, 1994  settlement.  Except  as  noted 
below,  EPA  approves  for  1995-1999  all 
compliance  options  for  which  EPA 
deferred  action  for  1996-1999  in  the 
draft  permits.  In  addition,  except  as 
noted  below,  the  numbers  of 
substitution  and  compensating  unit 
allowances  allocated  to  each  unit  for 
1995-1999  are  identical  to  the  numbers 
of  allowances  allocated  to  each  unit  for 
1995  in  the  draft  permits.  The 
additional  allowances  discussed  below 
are  a  one-time  only  allocation  pursuant 
to  the  settlement.  Upon  activation  of 
conditionally-approved  plans, 
substitution  or  compensating  unit 
allowances  are  allocated  for  the 
remaining  years  the  plan  is  in  effect. 
EPA  issues  the  following  permits: 

Northport  in  New  York. 

Port  Jefferson  in  New  York. 

Big  Bend  in  Florida. 

F  J  Gannon  in  Florida:  No  change  for 
unit  GBOl;  4,581  substitution 
allowances  for  each  year  and  9 
additional  allowai>ces  to  unit  GB02 
upon  activation  of  substitution  plan; 
7,003  substitution  allowances  for  each 
year  and  437  additional  allowances  to 
unit  GB03  upon  activation  of 
substitution  plan;  7.570  substitution 
allowances  for  each  year  and  450 
additional  aDowances  lo  unit  GB04 


upon  activation  of  substitution  plan; 
10,295  substitution  allowances  for  each 
year  and  520  additional  allowances  to 
unit  CB05  upon  activation  of 
substitution  plan;  16.107  substitution 
allowances  for  each  year  and  377 
additional  allowances  to  unit  GB06 
upon  activation  of  substitution  plan. 

Hookers  Point  in  Florida:  0 
substitution  allowances  for  each  year 
and  27  additional  allowances  to  unit 
HBOl  upon  activation  of  substitution 
plan;  31  substitution  allowances  for 
each  year  and  3  additional  allowances 
to  unit  HB02  upon  activation  of 
substitution  plan;  92  substitution 
allowances  for  each  year  and  9 
additional  allowances  to  unit  HB03 
upon  activation  of  substitution  plan; 
145  substitution  allowances  for  each 
year  and  15  additional  allowances  to 
unit  HB04  upon  activation  of 
substitution  plan;  124  substitution 
allowances  ior  each  year  and  13 
additional  allowances  to  unit  HB05 
upon  activation  of  substitution  plan; 
207  substitution  allowances  for  each 
year  and  13  additional  allowances  to 
unit  HB06  upon  activation  of 
substitution  plan. 
Big  Sandy  in  Kentucky. 
Coleman  in  Kentucky. 
Cooper  in  Kentucky. 
Dale  in  Kentucky:  2,115  substitution 
allowances  for  each  year  and  226 
additional  allowances  to  unit  3  upon 
activation  of  substitution  plan,  and  226 
additional  allowances  if  the  unit 
becomes  affected  for  NO,;  1.729 
substitution  allowances  for  each  year 
and  166  additional  allowances  to  unit  4 
upon  activation  of  substitution  plan, 
and  166  additional  allowances  if  the 
unit  becomes  affected  for  NO,. 
East  Bend  in  Kentucky, 
H  L  Spurlock  in  Kentucky:  14,206 
substitution  allowances  for  each  year 
and  1,593  additional  allowances  to  unit 
2  upon  activation  of  substitution  plan, 
and  1,593  additional  allowances  if  the 
unit  becomes  affected  for  NO,. 

R  D  Green  in  Kentucky:  No  change  for 
unit  Gl;  5.827  substitution  allowances 
for  each  year  and  492  additional 
allowances  to  unit  G2. 

Sibley  in  Missouri:  2,782  substitution 
allowances  for  each  year  arni  28 
additional  allowances  to  unit  1;  3,332 
substitution  allowances  for  each  year 
and  130  additional  allowances  to  unit  2. 

Dated:  July  14, 1994. 
Brian  J.  McLean, 

Director.  Acid  Rain  Di\ision.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

IFR  Doc.  94-18323  Filed  7-27-94: 6>*5  am) 
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Restatement  of  Policies  Related  to 
Environmental  Auditing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  EPA  Environmental 
Auditing  Policy  Statement  ("1986 
Policy")  was  originally  published  in  the 
Federal  Register  on  Julv  9,  1986  (51  FR 
25004).  The  1986  Policy'  states  that 
"(c)larificalion  of  EPA's  position 
regarding  auditing  may  help  encourage 
regulated  entities  to  establish  audit 
programs  or  upgrade  systems  already  in 
place."  The  goal  of  this  notice  is  to 
clarify  EPA's  current  policies  on  and 
approach  to  auditing.  This  notice 
summarizes  salient  points  from  the  1986 
Policy,  which  remains  in  effect.  In 
addition,  this  notice  updates  the 
Agency's  activities  with  respect  to 
auditing  and  auditing  policy  and 
references  pertinent  language  from  other 
relevant  policy  documents,  in 
anticipation  of  the  public  meeting  on- 
auditing  scheduled  for  July  27-28.  1994. 
This  notice  does  not  represent  a  new 
EPA  policy  or  position  on 
environmental  auditing: all  existing 
policies  remain  in  effect. 

I 
I.  Auditing  Public  Meeting:  Change  of 
Location 

The  response  to  EPA's  announcement 
(59  FR  31914,  June  20, 1994)  to  hold  a 
public  meeting  on  auditing  on  July  27- 
28.  1994  has  been  overwhelming.  Due  to 
the  expected  size  of  the  audience, 
therefore,  the  Agency  has  changed  the 
location  of  this  event.  The  new  location 
is  the  Stouffer  Mayflower  Hotel  in 
Washington,  DC,  at  1127  Connecticut 
Avenue,  NW,  Phone  (202)  347-3000. 

n.  The  Auditing  Policy  Reassessntent 

In  response  to  a  request  by 
Administrator  Carol  M.  Browner,  the 
Office  of  Enforcement  and  Compliance 
Assuranc:e  (OECA)  is  reassessing  the 
Agency's  current  policy  regarding 
environmental  auditing  and  self- 
evaluation  by  the  regulated  community. 
EPA  has  committed  to  investigating  the 
perceived  problems  relating  to  auditing, 
self-evaluation,  and  disclosure  through 
an  empirical,  information-gathering 
effort.  The  Agency  must  develop  an 
adequate  information  base  to  give 
serious  consideration  to  any  policy 
options  and  to  ensure  that  any  decision 
to  either  reinforce,  change,  or 
supplement  existing  policy  is  informed 
by  fart. 

EPA  hopes  to  collect  such  relevant 
data  through  the  implementation  of  four 
actions  this  summer.  First,  the  Agency 
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Auditing  serves  as  a  quality  assurance 
check  to  help  improve  the  effectiveness  of 
basic  environmental  management  by 
verifying  that  management  practi(  es  are  in 
place,  functioning  and  adequate. 
Environmental  audits  evaluate,  and  are  not  a 
substitute  for,  direct  compliance  activities 
such  as  obtaining  permits,  installing  controls, 
monitoring  compliance,  report  mg  violations, 
and  keeping  records.  Environmental  auditing 
may  verif\'  but  does  not  include  activities 
required  by  law,  regulation,  or  permit  (eg., 
continuous  emissions  monitoring,  composite 
correction  plans  at  wastewater  treatment 
.  plants,  etc  ).  Audits  do  not  in  anv  way 
replace  regulatory  agency  inspections. 
However,  environmental  audits  can  impiove 
<  ompliance  by  complementing  conventional 
Ft'deriij,  state  and  local  oversight 
•         •         *         ♦         » 

Environmental  auditing  has  deveioped  for 
sound  business  reasons,  particularly  as  a 
means  of  helping  regulated  eniitjpf  manage 
pollution  control  affirmatively  o\  er  time 
instead  of  reacting  to  crises  Auditing  can 
result  in  improved  facility  environmental 
performance,  help  communicate  effective 
solutions  to  common  environmental 
problems,  focus  facility  managers'  altcniion 
-on  current  and  upcoming  regulatory 
requirements,  and  generate  protocols  and 
checklists  which  help  facilities  better  raer.iige 
themselves.  Auditing  also  can  result  in 
better-integrated  management  tjf 
environmental  hazards,  since  auditors 
frequently  identify  environmental  liabiHtits 
which  go  beyond  regulatory  compliant  e 

The  Agency  clearly  supports  auditing 
to  help  ensure  the  adequacy  of  internal 
systems  to  achieve,  maintain,  and 
monitor  compliance.  By  voluntarilv 
implementing  environmental 
management  and  auditing  programs, 
regulated  entities  can  identify,  resolve, 
and  avoid  environmental  problems. 

EPA  does  not  intend  to  dictate  or  mtertere 
with  the  environmental  mandgemcnl 
practices  of  private  or  public  organizationv 
Vur  does  EPA  intend  to  mandate  audjling 
(though  in  certain  instances  EPA  may  seek  to 
mclude  provisions  for  environmental 
auditing  as  part  of  settlement  agreements,  iss 
r.oled  below).  Because  environmental 
.iuditing  systems  have  been  wiitelv  ad<>p;e(f    ■ 
on  a  voluntary  basis  in  the  past,  and  be(  ause 
.iudit  quality  depends  to  a  large  degree  upon 
genuine  management  commitment  to  the 
program  and  its  objectives,  aiKhtirig  should 
remain  a  voluntary  activitv 

Because  senior  managers  of  regulated 
entities  are  ultimately  responsible  for 
taking  all  necessary  steps  to  ensure 
(ompliance  with  environmental 
requirements,  EPA  believes  they  have  a 
strong  incentive  to  u.se  reasonable 
means,  such  as  environmental  auditing, 
to  secure  reliable  information  about 
facility  compliance  status. 


B.  Definition  of  Environmental  Auditing, 
Elements  of  Effective  EnviTonmentnl 
Auditing  Programs 

The  1986  Policy  also  defines 
environmental  auditing,  and  outlines 
what  EPA  considers  to  be  the  elements 
of  an  effective  environmental  auditing 
program.  The  1986  Policy  presents  the 
following  definition: 

Environmental  auditing  is  a  systrirMtic, 
documented,  periodic  and  objective  review 
by  regulated  entities  of  facility  operations 
and  practices  related  to  meeting 
environmental  requirements.  Audits  ran  (>•■ 
designed  to  accomplish  any  or  all  of  the 
following:  verify  compliance  with 
environmental  requirements;  evaluate  the 
effectiveness  of  environmental  management 
systems  already  in  place;  or  assess  risks  from 
regulated  and  unregulated  materials  and 
practices. 

An  organization's  auditing  prograni 
will  evolve  according  to  its  unique 
structures  and  circumstances.  The  1986 
Policy  acknowledges  this  fact,  and  also 
states  EPA's  belief  that  effective 
environmental  auditing  programs 
appear  to  have  certain  discernible 
elements  in  common  with  other  kinds  of 
audit  programs.  EPA  generally  considers 
these  elements  important  to  ensure 
program  effectiveness.  This  general 
description  of  effective,  mature  audit 
programs  can  help  those  starting  audit 
programs,  especially  Federal  agencies 
and  smaller  businesses.  Regulatory 
agencies  may  also  use  these  elenwnfs  in 
negotiating  environmental  auditing 
provisions  for  consent  decrees.  Finally, 
these  elements  con  help  guide  states  and 
localities  considering  auditing 
initiatives. 

As  stated  in  the  1986  Policy,  an 
effective  environmental  auditing  system 
will  likely  include  the  following.'  L'e.-ieral 
elements: 

/.  Explicit  top  manogtm^nt  s-n^f^o:}  for 
finironmental  auditing  and  tn:nm,1rr,rnl  lo 
follow-up  on  audit  findings.  Manspemcnl 
support  may  be  demonstrated  by  a  wriTien 
poli(  y  articulating  upper  managrnif  nt 
support  for  the  auditing  program,  and  tor 
i.ompliance  with  all  pertinent  requiifinfM;^, 
including  corporate  policies  and  pem/it 
requirements  as  well  as  Federal  state  .r?-,d 
local  statutes  and  regulations. 

Management  support  for  the  audiimj* 
program  also  should  be  demonstrated  by  .::i 
explicit  written  commitment  to  follow-up  on 
audit  findings  to  correct  identified  problem- 
rtnd  prevent  their  recurrence. 

//.  An  (environmental  auditing  fnuttrn 
independent  of  audited  activities.  The  sIk!i..s 
or  organizational  locus  of  envirnnm*'n1iil 
auditors  should  be  sufficient  to  ens.ire 
obje(.tive  and  unobstructed  inquiry, 
observation  and  testing.  Auditor  ob,e(  tAity 
should  not  be  impaired  by  personal 
relationships,  financial  or  other  conflicts  oi 
interest.  iiiterfer«-n(  e  with  free  inqiiiry  or 
i.idgment,  or  fear  of  potential  retribi;lion 


///.  Adequate  team  staffing  and  auditor 
training.  Envirorunental  auditors  should 
possess  or  have  ready  access  to  the 
knowledge,  skills,  and  disciplines  needed  to 
accomplish  audit  objectives.  Each  individual 
auditor  should  comply  with  the  company's 
professional  standards  of  conduct.  Auditors, 
whether  full-time  or  part-time,  should 
maintain  their  technical  and  analytical 
competence  through  continuing  education 
and  training. 

A'.  Explicit  audit  program  objectives, 
scope,  resources  and  frequency.  At  a 
minimum,  audit  objectives  should  include 
assessing  compliance  with  applicable 
environmental  laws  and  evaluating  the 
adequacy  of  internal  compliance  policies, 
procedures,  and  personnel  training  programs 
to  ensure  continued  compliance. 

Audits  should  be  based  on  a  process  which 
provides  auditors:  all  corporate  policies, 
permits,  and  Federal,  state,  and  local 
regulations  pertinent  to  the  facility;  and 
checklists  or  protocols  addressing  specific 
features  that  should  be  evaluated  by  auditors. 

Explicit  written  audit  procedures  generally 
should  be  used  for  planning  audits, 
establishing  audit  scope,  establishing  audit 
scope,  examining  and  evaluating  audit 
findings,  communicating  audit  results,  and 
following-up. 

V.  A  process  that  collects  analyzes 
interprets  and  documents  information 
sufficient  to  achieve  audit  objectives. 
Information  should  be  collected  before  and 
during  an  on-site  visit  regarding 
environmental  compliance  (1)  environmental 
management  effectiveness  (2)  and  other 
matters  (3)  related  to  audit  objectives  and 
scope.  This  information  should  be  sufficient, 
reliable,  relevant  and  useful  to  provide  a 
sound  basis  for  audit  finds  and 
recommendations. 

a.  Sufficient  information  is  factual, 
adequate  and  convincing  so  that  a  prudent, 
informed  person  would  be  likely  to  reach  the 
same  conclusions  as  the  auditor. 

b.  Reliable  information  is  the  best 
attainable  through  use  of  appropriate  audit 
techniques. 

c.  Relevant  information  supports  audit 
findings  and  recommendations  and  is 
consistent  with  the  objectives  for  the  audit. 

d.  Useful  information  helps  the 
organization  meet  its  goals. 

The  audit  process  should  include  a 
periodic  review  of  the  reliability  and 
integrity  of  this  information  and  the  means 
used  to  identify,  measure,  classify  and  report 
it.  Audit  procedures,  including  the  testing 
and  sampling  techniques  employed,  should 
be  selected  in  advance,  to  the  extent 
practical,  and  expanded  or  altered  if 
circumstances  warrant.  The  process  of 
collecting,  analyzing,  interpreting  and 
documenting  information  should  provide 
reasonable  assurance  that  audit  objectivity  is 
maintained  and  audit  goals  are  met. 

17.  A  process  that  includes  specific 
procedures  to  promptly  prepare  candid  clear 
and  appropriate  written  reports  on  audit 
finds  corrective  actions  and  schedules  for 
implementation.  Procedures  should  be  in 
place  to  ensure  that  such  information  is 
communicated  to  managers,  including 
facility  and  corporate  management,  who  can 
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evaluate  the  information  and  ensure 
correction  of  identified  problems.  Procedures 
also  should  be  in  place  for  determining  what 
internal  findings  are  reportable  to  state  or 
Federal  agencies. 

VIJ.  A  process  that  includes  quality 
assurance  procedures  to  assure  the  accuracv 
and  thoroughness  of  environmental  audits. 
Quality  assurance  may  be  accomplished 
through  supervision,  independent  internal 
reviews,  external  reviews,  or  a  combination 
of  these  approaches. 

C.  EPA  Activities  Related  to  Auditing 
Standards 

EPA  is  currently  participating  in  two 
major  non-regulatory  efforts  to  develop 
voluntary  standards  for  auditing  and 
environmental  management  systems. 
First,  the  International  Organization  of 
Standards  (ISO),  based  in  Geneva. 
Switzerland,  established  in  1993  a 
Technical  Committee  for  Environmental 
Management  Standards  (ISQ-TC-207). 
Subcommittee  Two  of  TC-207  is  in  the 
process  of  developing  environmental 
auditing  standards.  The  standards  fall 
into  three  groups:  Auditing  Principles, 
Auditing  Procedures,  and  Auditor 
Qualifications.  Second,  in  the  U.S..  the 
National  Sanitation  Foundation  (NSF) 
in  Ann  Arbor,  Michigan,  is  developing 
environmental  auditing  standards  that 
are  intended  to  be  compatible  with  and 
augment  the  ISO  standards.  Work  is 
proceeding  rapidly  within  ISO  and  NSF, 
with  draft  standards  expected  by  the 
end  of  the  year. 

The  proposed  NSF  and  ISO  auditing 
standards  are  being  developed  within 
the  framework  of  overall  environmental 
management  systems  standards.  Neither 
ISO  nor  NSF  intends  to  establish 
specific  environmental  standards: 
instead  both  are  seeking  to  provide 
management  tools  that  include  auditing 
schemes  and  standards.  The  EPA  1986 
Policy  has  been  a  central  reference 
document  for  both  the  ISO  and  NSF 
work.  As  these  new  documents  develop, 
issues  of  auditor  qualifications  and 
explicit  management  commitment  to 
audit  follow-up  will  be  of  particular 
interest  to  EPA. 

IV,  Review  of  EPA  Policy  on  Specific 
Environmental  Auditing  Issues 

A.  Agency  Requests  for  Audit  Reports 

EPA's  1986  Policy  clearly  states  that: 

.  .  .  EPA  believes  routine  Agency  requests 
for  audit  reports  could  inhibit  auditing  in  the 
long  run,  decreasing  both  the  quantity  and 
quality  of  audits  conducted.  Therefore,  as  a 
matter  of  policy  EPA  will  not  routinelv 
request  environmental  audit  reports. 

The  1986  policy  also  acknowledges 
regulated  entities'  need  to  self-evaluate 
environmental  performance  with  some 
measure  of  privacy.  However,  audit 


reports  may  not  shield  monitoring, 
compliance  or  other  information  that 
would  otherwise  be  reportable  and/or 
accessible  to  EPA  even  if  there  is  no 
explicit  requirement  to  generate  that 
data.  Thus,  the  1986  Policy  does  not 
alter  regulated  entities*  existing  or 
future  obligations  to  monitor,  record  or 
report  information  required  under 
environmental  statutes,  regulations  or 
permits,  or  to  allow  EPA  access  to  that 
information.  Nor  does  the  1986  Policy 
alter  EPA's  authority  to  request  and 
receive  any  relevant  information- 
including  that  contained  in  audit 
reports — under  various  environmental 
statutes^or  in  other  administrative  or 
judicial  proceedings. 

EPA's  authority  to  request  an  audit  report. 
or  relevant  portions  thereof,  will  be  exercised 
on  a  case-by-case  basis  where  the  Agency 
determines  it  is  needed  to  accomplish  a 
statutorv'  mission,  or  where  the  Government 
deems  it  to  be  material  to  a  criminal 
investigation.  EPA  expects  such  requests  to 
be  limited,  most  likely  focused  on  particular 
information  needs  rather  than  the  entire 
report,  and  usually  made  where  the 
information  needed  cannot  be  obtained  from 
monitoring,  reporting,  or  other  data 
otherwise  available  to  the  Agency.  Examples 
would  likely  include  situations  where:  audits 
are  conducted  under  consent  decrees  or  other 
settlement  agreements;  a  company  has  placed 
its  management  practices  at  issue  by  raising 
them  as  a  defense;  or  state  of  mind  or  intent 
are  a  relevant  element  of  inquiry,  such  as 
during  a  criminal  investigation.  This  list  is 
illustrative  rather  than  exhaustive,  since 
there  doubtless  will  be  other  situations,  not 
subject  to  prediction,  in  which  audit  reports 
rather  than  information  may  be  required  .  . 

B.  EPA  Response  to  Environmental 
Auditing 

1.  General  Policy 

The  1986  Policy  states  that  "EPA  will 
not  promise  to  forgo  inspections,  reduce 
enforcement  responses,  or  offer  other 
such  incentives  in  exchange  for 
implementation  of  environmental 
auditing  or  other  sound  environmental 
management  practices."  EPA  is  required 
by  law  to  independently  assess 
compliance  status  of  facilities,  and 
cannot  eliminate  inspections  for 
particular  firms  or  classes  of  firms. 
Certain  statutes  (e.g.  RCRA)  and  Agencv 
policies  establish  minimum  facility 
inspection  frequencies  to  which  EPA 
will  adhere.  Environmental  audits  are  in 
no  way  a  substitute  for  regulatory 
oversight. 

As  explained  in  the  1986  Policy, 
however,  EPA  will  take  into  account  a 
facility's  efforts  to  audit  in  setting 
inspection  priorities  and  in  fashioning 
enforcement  responses  to  violations: 

.  .  .  EP.A  will  continue  to  address 
environmental  problems  on  a  priority  basis 
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and  will  coasequentl;  r  inspect  fecilities  with 
poor  eirviroiunental  r  Kords  and  practices 
more  frequently.  Sine  a  effective 
environmental  auditL  tg  helps  management 
identify  and  prompth  correct  actual  or 
potential  problems,  a  idited  facilities' 
environmental  perfbr  nance  should  improve- 
Thus,  while  EPA  inspections  of  self-audited 
facilities  will  oontinu ;,  to  the  extent  that 
compliance  performa!  ice  is  considered  in 
setting  inspection  pri(  irities,  facilities  with  a 
good  compliance  hist  )ry  may  be  subject  to 
fewer  inspections. 

In  fashioning  enfort  ement  resptonses  to 
violations.  EPA  polic]  is  to  take  into  account, 
on  a  case-by-case  basi  i.  the  honest  and 
genuine  efforts  of  regt  lated  entities  to  avoid 
and  prorrTptly  correct  violations  and 
underlying  environm<  ntal  problems.  When 
regulated  entities  take  reasonable  precautions 
to  avoid  noncomplianLC,  expeditiously 
correrJ  underlying  environmental  problems 
discovered  through  ai  dits  or  other  means, 
and  implement  measu  res  to  prevent  their 
recurrence.  EPA  may  <  ixercise  its  discretion 
to  consider  such  actio  is  as  honest  and 
genuine  efforts  to  assi  re  compliance.  Such 
consideration  applies  particularly  when  a 
regulated  entity  prom  rtly  reports  violations 
or  compliance  data  th  it  otherwise  were  not 
required  to  be  recorde  i  or  reported  to  EPA. 

These  principles  »ave  been 
incorporated  into  th  e  Agency's 
enforcement  respon  se  and  civil  penalty 
policies. 

2.  Audit  Provisions  as  Remedies  in 
Enforcement  Settler  lents 

The  1986  Policy  i  icludes  the 
following  language  )n  audit  provisions 
as  remedies  in  enfoi  cement  settlements: 

EPA  may  propose  ei  ivironmental  auditing 
provisions  in  ccmsent  lecrees  and  in  other 
settlement  negotiation  «  where  auditing  could 
provide  a  remedy  for  i  Icntified  problems  and 
reduce  the  likelihood  i  »f  similar  problems 
recurring  inthe  future  Environmental 
auditing  provisions  ar  i  most  likely  to  be 
proposed  in  settlcmen  negotiations  when: 

•  A  pattern  of  violal  ions  can  be  attributed, 
at  least  in  part,  to  the  <  bsence  or  poor 
functionir^  of  an  envi  onmetital  management 
sy.stem;  or 

•  The  type  of  nature  of  violations  indicates 
a  likelihood  that  simil  f  noncompliance 
problems  may  exist  or  xcut  elsewhere  in  the 
facility  or  at  other  faci  ities  operated  by  the 
regulated  entity. 

EPA's  enforcemer  1  office  issued 
further  guidance  on  this  issue  in  198& 
in  a  document  entiti  ed  "EPA  Policy  on 
the  Inclusion  of  Environmental 
Auditing  Provisions  in  Enfoit»ment 
Settlements."  This  aiidance  has  been 
consistently  applied  in  enforcement 


actions  as  appropriale,  and  has  fonmed 
the  basis  for  the  inclLision  of  audit 
agreements  or  provis  ions  in  numerous 
consent  decrees.  Sel  jcted  text  from  this 
document,  also  still  in  effect,  is 
included  here: 

In  recent  years.  Ageiirv  negotiators  have 
achieved  nuinerous  settiemenis  that  require 


regulated  entities  to  audit  their  operations. 
These  innovative  settlements  have  been 
highly  successful  in  enabling  the  Agency  to 
accomplish  more  effectively  its  primary 
mission,  namely,  to  secure  environmental 
compliance.  Indeed,  auditing  provisions  in 
enforcement  settlements  have  provided 
several  important  benefits  to  the  Agency  by 
enhancing  its  ability  to: 

•  Address  compliance  at  an  entire  facility 
or  at  all  facilities  owned  or  operated  by  a 
party,  rather  than  just  the  violations 
discovered  during  inspections;  and  identify 
and  correct  violations  that  may  have  gone 
undetected  (and  uncorrected)  otherwise; 

•  Focus  the  attention  of  a  regulated  party's 
top-level  management  on  environmental 
compliance;  produce  corporate  policies  and 
procedures  that  enable  a  party  to  achieve  and 
maintain  compliance;  and  help  a  party  to 
manage  pollution  control  affirmatively  over 
time  instead  of  reading  to  crises; 

•  Provide  a  quality  assurance  check  by 
verifying  that  existing  environmental 
management  practices  are  in  place, 
functioning  and  adequate. 

*  •         •         •         * 

It  is  the  policy  of  EPA  to  settle  its  judicial 
and  administrative  enforcement  ca.ses  only 
vyhere  violators  can  assure  the  Agency  that 
their  noncompliance  will  be  (or  has  been) 
corrected.  EPA  .  .  .  considers  auditing  an 
appropriate  part  of  a  settlement  where 
heightened  management  attention  could 
lower  the  potential  for  noncompliance  to 
recur. 

*  •         •         *         * 

In  most  cases,  either  (or  both)  of  the 
following  two  types  of  environmental  audits 
should  be  considered  jiii  enforcement    - 
settlements): 

1.  Compliance  Audit.  An  independent 
asst^ssment  of  the  current  status  of  a  party's 
compliance  with  applicable  statutory  and 
regulatory  requirements.  This  approach 
always  entails  a  requirement  that  effective 
measures  be  taken  to  remedy  uncovered 
compliance  problems,  and  is  most  effective 
when  coupled  with  a  requirement  that  the 
root  causes  of  nuncximpliance  also  be 
remedied. 

2.  Management  Audit:  An  independent 
evaluation  of  a  party's  environmental 
compliance  policies,  practices,  and  controls. 
Such  evaluation  may  encompass  the  need 
for;  (1)  A  formal  corporate  environmental 
compliance  policy,  and  procedures  for 
implementation  of  that  policy;  (2) 
educational  and  training  programs  for 
employees;  (3)  equipment  purchase, 
operation  and  maintenance  programs;  (4) 
environmental  compliance  officer  programs    - 
(or  other  organizational  structures  relevant  to 
compliance);  (5)  budgeting  and  planning 
systems  for  environmental  compliance;  (6) 
monitoring,  record  keeping  and  reporting 
systems;  (7)  in-plant  and  community 
emergency  plans;  (8)  mtemal 
communications  and  control  systems;  and  (9) 
hazard  identification  and  risk  assessment. 

Whether  to  seek  a  compliance  audit,  a 
management  audit,  or  both  will  depend  upon 
the  unique  circumstances  of  each  case.  A 
compliance  audit  usually  will  be  appropriate 
where  the  violations  uncovered  by  Agency 
inspections  raise  the  likelihood  that 


environmental  noncompliance  exists 
elsewhere  within  a  jjarty's  operations.  A 
management  audit  should  be  sought  where  il 
appears  that  a  major  contributing  factor  to 
noncompliance  is  inadequate  (or 
nonexistent)  managerial  attention  to 
environmental  policies,  piocedures  or 
staffing.  Both  types  of  audits  should  be 
sought  where  both  current  noncompliance 
and  shortcomings  in  a  party's  environmental 
management  practices  need  to  be  addressed 

C.  Environmental  Auditing  and 
CriminnI  Enforcement  Policy 

Follow/ing  EPA's  1986  Policy,  three 
significant  developments  mark  the 
evolution  and  implementation  of 
criminal  enforcement  policy  governing 
the  use  of  self-audits  and  the  voluntary 
disclosure  of  environmental  violations. 

First,  on  Jtjiy  1. 1991,  the  Department 
of  Justice  issued  a  guidance  entitled; 
"Factors  In  Decisions  On  Criminal. 
Prosecutions  For  Environmental 
Violations  In  The  Context  Of  Significant 
Voluntary  CompUance  Or  Disclosure 
Efforts  By  The  Violator."  The  guidance 
sets  the  general  DO)  policy  on  auditing: 

It  is  the  policy  of  the  Department  of  Justice 
to  encourage  self-auditing,  self-policing,  and 
voluntary  disclosure  of  environmental 
violations  by  the  regulated  community  by 
indicating  that  these  activities  are  viewed  as 
mitigating  factors  in  the  Department's 
exercise  of  criminal  enforcement  discretion. 

The  guidance  and  the  examples 
contained  therein  provide  a  framework 
for  the  determination  of  whether  a 
particular  case  presents  the  type  of 
circumstances  in  which  lenience  would 
be  appropriate.  The  factors  to  be 
considered  in  exercising  the 
Department's  prosecutorial  discretion, 
in  cases  where  the  law  and  evidence  are 
otherwise  sufficient  for  prosecution, 
include:  vobintary  disclosure; 
cooperation;  preventive  measures  and 
compliance  programs;  pervasiveness  of 
noncompliance;  intenial  disciplinary    - 
action;  and  subsequent  compliance 
efforts. 

Secoiid,  on  November  11, 1993,  the 
Final  Draft  Environmental  Sentencing 
Guidelines  provided  for  the  mitigation 
of  sentences  where  a  court  finds  that  the 
following  factors  for  environmental  • 
compliance  are  satisfied:  line 
management  attention  to  compliance; 
integration  of  environmental  policies,  . 
standards,  and  procedures;  auditing, 
monitoring,  reporting  and  tracking 
systems;  regulatory  expertise,  training 
and  evaluation;  incentives  for 
compliance;  disciplinary  procedures; 
continuing  evaluation  and 
improvement. 

Finally,  on  January  12, 1994,  EPA's  * 
Director  of  Criminal  Enforcement  issued 
a  guidance  entitled:  "The  Exercise  of 
Investigative  Discretion,"  that  sets  forth 


specific  factors  that  distinguish  cases   . 
meriting  criminal  investigation.  With 
respect  to  corporations  conducting 
environmental  audits,  the  guidance 
states: 

Corporate  culpability  may  be  indicated 
when  a  company  perfomis  an  environmental 
compliance  or  management  audit,  and  then 
knowingly  fails  to  promptly  remedy  the  non- 
compliance and  correct  any  harm  done.  On 
the  other  hand,  EPA  policy  strongly 
encourages  self-monitoring,  self-disclosure, 
and  self-correction.  When  self-auditing  has 
been  conducted  (followed  up  by  prompt 
remediation  of  the  non-compliance  and  any 
resulting  harm)  and  full,  complete  disclosure 
has  occurred,  the  company's  constructive 
activities  should  be  considered  as  mitigating 
factors  in  EPA's  exercise  of  investigative 
discretion.  Therefore,  a  violation  that  is 
voluntarily  revealed  and  fully  and  promptly 
remediated  as  part  of  a  corporation's 
systematic  and  comprehensive  self- 
evaluation  program  generally  will  not  be  a 
candidate  for  the  expenditure  of  scarce 
crimihal  resources. 

D.  Audit  Privilege  Legislation 

Four  States  (Colorado,  Indiana, 
Kentucky,  and  Oregon)  have  recently 
enacted  legislation  which,  with  some 
variations,  creates  a  "self-evaluative" 
privilege  for  audit  reports.  EPA  has 
consistently  opposed  this  approach, 
principally  because  of  the  risk  of 
weakening  State  enforcement  programs, 
the  imposition  of  unnecessary 
transaction  costs  and  delays  in 
enforcement  actions,  and  the  potential 
increase  in  the  number  of  situations 
requiring  the  expenditure  of  scarce 
Agency  resources,  including  the 
"overfihng"  of  State  enforcement 
actions.  EPA  urges  States  that  are 
considering  a  privilege-oriented 
approach  to  actively  participate  in  the 
comprehensive  process  described  in  the 
June  20, 1994  Federal  Register  notice 
(59  FR  31914)  before  pursuing  any 
legislative  action.  The  Agency  also 
encourages  States  that  have  passed  such 
legislation  to  present  documentary 
justification  for  this  approach  either  at 
the  public  meeting  on  July  27-28,  1994, 
or  in  written  comments. 

E.  Environmental  Auditing  at  Federal 
Facilities 

The  1986  Policy  also  encourages  all 
Federal  agencies  subject  to 
environmental  laws  and  regulations  to" 
institute  environmental  auditing,  to 
help  ensure  the  adequacy  of  internal 
systems  to  achieve,  maintain  and 
monitor  compliance.  Such  Federal 
facility  environmental  audit  programs 
should  be  structured  to  promptly 
identify  environmental  problems  and 
expeditiously  develop  schedules  for 
remedial  action. 
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Where  appropriate,  EPA  will  enter 
into  agreements  with  other  agencies  to 
clarify  the  respective  roles, 
responsibilities  and  commitments  of 
each  agency  in  conducting  and 
responding  to  Federal  facility 
environmental  audits.  Also,  to  the 
extent  feasible,  EPA  will  provide 
technical  assistance  to  help  Federal 
agencies  design  and  initiate  audit 
programs.  Currently,  the  EPA  Federal 
Facility  Enforcement  Office  (FFEO)  is 
co-chairing  an  inter-Agency  work  group 
to  revise  auditing  guidelines  and 
protocols  for  Federal  agencies.  In 
addition,  FFEO  is  developing  the 
Federal  Government  Environmental 
Challenge  Program  required  by 
Executive  Order  12856,  which  calls  for 
the  establishment  of  a  Code  of 
Environmental  Principles  and  a  Model 
Installation  Program  for  Federal 
facilities.  This  program  is  likely  to 
include  environmental  auditing 
components. 

The  1986  Policy  states  that: 

With  respect  to  inspections  of  self-audited 
facilities  and  requests  for  audit  reports,  EPA 
generally  will  respond  to  environmental 
audits  by  Federal  facilities  in  the  same 
manner  as  it  does  for  other  regulated  entities. 
*         *         •         *         • 

Federal  agencies  should,  however,  be 
aware  that  the  Freedom  of  Information  Act 
will  govern  any  disclosure  of  audit  reports  or 
audit-generated  information  requested  from 
-Federal  agencies  by  the  public. 

.  '  When  Federal  agencies  discover 
significant  violations  through  an  audit, 
EPA  encourages  them  to  voluntarily 
submit  the  related  findings  and 
corrective  action  plans  to  the 
appropriate  EPA  Regional  office  and 
State  agencies,  even  when  not 
specifically  required  to  do  so.  EPA  will 
review  the  audit  findings  and  action 
plans,  and  negotiate  either  a  consent 
agreement  or  a  Federal  Facilities 
.  Compliance  Agreement,  pursuant  to  its 
enforcement  authorities  under  the 
various  environmental  statutes.  In  any 
event.  Federal  agencies  are  expected  to 
report  to  EPA  pollution  abatement  and 
prevention  projects  involving  costs 
necessary  to  correct  compliance 
problems  discovered  through  the  audit, 
in  accordance  with  0MB  Circular  A- 
106.  Upon  request,  and  in  appropriate 
circumstances,  EPA  may  assist  affected 
Federal  agencies  through  coordination 
of  any  public  release  of  voluntarily 
submitted  audit  findings  with  approved 
action  plans  once  agreement  has  been 
reached  and/or  appropriate  enforcement 
actions  have  been  taken. 


V.  Review  of  Relationship  to  State  or 
Local  Regulatory  Agencies 

Effective  Federal/state  partnerships 
are  critical  to  accomplishing  the  mutual 
goal  of  achieving  and  maintaining  high 
levels  of  compliance  with 
environmental  laws  and  regulations. 
The  greater  the  consistency  between 
state  and  local  policies  and  the  Federal 
response  to  environmental  auditing,  the 
greater  the  degree  to  which  sound 
auditing  practices  might  be  adopted  and 
compliance  levels  improved.  State  and 
local  regulatory  agencies,  of  course, 
have  independent  jurisdiction  over 
regulated  entities.  EPA  encourages  them 
to  adopt  these  or  similar  policies  on 
environmental  auditing,  in  order  to 
advance  the  use  of  effective 
environmental  auditing  in  a  consistent 
manner. 

The  1986  Policy  emphasizes  this 
point  further: 

EPA  recognizes  that  some  states  have 
already  undertaken  environmental  auditing 
initiatives  that  differ  somewhat  from  this 
policy.  Other  states  also  may  want  to  develop 
auditing  policies  that  accommodate  their 
particular  needs  or  circumstances.  Nothing  in 
this  policy  statement  is  intended  to  preempt 
or  preclude  states  from  developing  other 
approaches  to  environmental  auditing.  EPA 
encourages  state  and  local  authorities  to 
consider  the  basic  principles  that  guided  the 
Agency  in  developing  this  policy: 

•  Regulated  entities  must  continue  to 
report  or  record  compliance  information 
required  under  existing  statutes  or 
regulations,  regardless  of  whether  such 
information  is  generated  by  an  environmental 
audit  or  contained  in  an  audit  report. 
Required  information  cannot  be  withheld 
merely  because  it  is  generated  by  an  audit 
rather  than  by  some  other  means. 

•  Regulatory  agencies  cannot  make 
promises  to  forgo  or  limit  enforcement  action 
against  a  particular  facility  or  class  of 
facilities  in  exchange  for  the  use  of 
environmental  auditing  systems.  However, 
such  agencies  may  use  their  discretion  to 
adjust  enforcement  actions  on  a  case-by-case 
basis  in  response  to  honest  and  genuine 
efforts  by  regulated  entities  to  assure 
environmental  compliance. 

•  When  setting  inspection  priorities, 
regulaton,'  agencies  should  focus  to  the  extent 
possible  on  compliance  performance  and 
environmental  results. 

•  Regulatory  agencies  must  continue  to 
meet  minimum  program  requirements  (e.g.. 
minimum  inspection  requirements,  etc). 

•  Regulatory  agencies  should  not  attempt 
to  prescribe  the  precise  form  and  structure  of 
regulated  entities'  environmental 
management  or  auditing  programs. 

VI.  Conclusion 

All  of  the  policies  referenced  in  this 
notice  remaia  in  effect.  The  Agency 
intends,  however,  to  re-examine  these 
policies  comprehensively  and  remains 
open  to  suggestions  for  changes  and 
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The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientiRc  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  CTeated  to  offer  advi(£  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideline  regulations  currently  under 
development. 

The  meeting  agenda  will  include 
discussions  on  draft  recomn.endations 
for  improving  the  project  m.inagement 
and  data  collection  processes  for 
effluent  guidelines.  There  wilFalso  be 
di.scussions  on  the  methodology  for 
conducting  preliminary  industry' 
studies,  and  a  planning  session  for 
future  task  force  activities. 

The  meeting  is  open  to  the  public. 
Limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  prt^ram.  Comments  should 
be  sent  to  EPA  at  the  above  address. 
Comments  submitted  by  August  8  will 
be  considered  by  the  Task  Forr:e  at  or 
subsequent  to  the  meeting. 

Dated:  luly  14,  1994. 
Eric  Strassler, 

Designated  Federal  Official.  Effluent 

Guidelines  Task  Force. 
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Improving  EPA's  Indian  Program 
Operations 

AGENCY:  U.S.  Envirunmenlnl  prutecnion 

Agt^ncy. 

ACTION:  Soliciting  pubiii:  (X)mments  on 
the  agency's  efforts  to  enhanti?  Indian 
prop,ram  operations. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  conunents 
fr<jm  the  public  on  the  following 
potential  appro2t:he?:  for  improving  the 
Agency's  Tribal  op^^.nilions,  including 
the  establishment  of  a  new  national 
Indian  Program  Office.  To  obtain  Tribal 
input  into  this  pro«:ess,  as  well  as  input 
on  future  Tribal  matters,  the  EPA 
Administrator  convened  the  Tribal 
Operations  Committee  (TtX!)  comprised 
of  Tribal  representatives  and  EPA 
Senior  Managers.  EPA  is  now  seeking 
broader  input  on  these  approaches,  and 
will  consider  comments  ret^^ived  during 


the  public  comment  period  to  ensure 
that  the  strongest  options  have  benn 
identified. 

PUBLIC  COMMEWT  PERIOD:  Comments 
must  be  received  hy  September  12f 
1994. 

ADDRESSES:  Comments  should  be  .sent  to 
Caren  Rothslein,  Tribal  Operations 
Team,  US  EPA,  Mail  Code  1199,  401  M 
Street  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caren  Rothstein  at  202-260-7519. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  has 
made  continual  progress  in  building  its 
Tribal  program  since  issuance  of  the 
Agency's  1984  Indian  Policy.  In  Fiscal 
Year  1993,  approximately  $35  million 
and  165  work  years  were  utilized  to 
implement  tPA  Indian  programs,  either 
through  direct  grants  to  Tribes  or 
through  Federal  implementation  and 
technical  assistance  to  Tribes. 

Regulations  .and  guidance  specific  to 
Tribes  have  been  developed  under  many 
of  EPA's  programs  establishing  the 
pro<;ess  for  Tribes  to  apply  for  grants 
and  program  authorization.  Over  90 
Treatment  in  the  San»e  Manner  as  a 
State  determinations,  formerly  referred 
to  as  Treatment  as  a  State,  have  been 
made  under  various  water  programs. 
Numerous  Tribes  have  submitted  water  ■ 
quality  standards  for  authorization  by 
EPA,  and  three  have  already  been 
approved.  Many  more  Tribal 
applications  are  expected  in  the  future 
for  a  broad  array  of  EPA  programs. 

The  growth  of  EPA's  Indian  program 
has  led  to  an  increased  understanding  ol 
the  seriousness  of  environmental  threats 
to  human  health  and  the  environments 
within  Indian  Country  by  EPA  and  the 
Triljes.  To  promote  improved 
communications  and  partnerships  with 
Tribes  to  address  these  concerns,  the 
EPA  Administrator  convened  a  Tribal 
Operations  Conimittee.(TOC)  to  meet 
with  her  and  other  EPA  Senior 
Management  as  co-regulators,  on  a 
regular  basis,  and  to  provide  Tribal 
input  into  Agency  decision  making  Ih.jJ 
may  affect  Tribes, 

The  TOC  is  comprised  of  1 8  Tribal 
represt»n;atives.  v\  i-.o  are  either  Tribal 
Leaders  or  Tribal  environmental 
officials  selected  by  Tribes  within  EPA 
regions.  There  ar^  Tribal  representatives 
from  each  of  EPA's  regions  except 
Region  111,  which  has  no  Fc-derally 
rRcognized  Tribes. 

On  Febniary  17,  1994.  at  the  first 
official  TOC  meeting,  the  Admini.str.itor 
committed  to  strengthening  the 
Agency's  Tribal  operations  and 
reaffirmed  the  Agency's  1984  Indian 
Policy.  As  one  of  the  first  actions  for  the 
Tribal  representatives  to  the  TOC  and  in 


response  to  Tribal  recommendations, 
the  Administrator  authorized  a  group  of 
Senior  Managers  from  EPA 
Headquarters  and  regions  to  develop 
recommendations,  in  consultation  with 
Tribal  representatives  to  the  TOC,  on 
ways  to  strengthen  EPA's  Tribal 

environmental  programs  and  daily 
operations. 

Over  the  last  few  months,  the  EPA 
Senior  Team,  working  with  the  TOC, 
has  identified  options  for  advancing  and 
strengthening  Tribal  environmental 
protection  and  improving  relations 
between  EPA  and  the  Tribes,  in  the 
following  program  areas:  organization, 
implementation  and  resource  needs. 

To  ensure  constant  Tribal  input  while 
developing  these  options,  weekly 
conference  calls  were  held  with  the 
TOC.  Two  meetings  have  been  held  at 
which  the  TOC  and  Team  met  face-fb- 
face.  In  addition,  early  in  June  1994,  a 
letter  was  sent  to  all  Tribal  Leaders 
providing  information  on  the   . 
approaches  the  Agency  was  considering, 
and  soliciting  additional  comment. 
These  comments  have  been  considered 
and  the  Agency  hopes  to  obtain  further 
input  through  publishing  this  Notice. 

EPA's  Current  Indian  Program 
Structure 

,    Under  the  Agency's  current  Indian 
program  structure,  the  central 
coordination  responsibility  has  been 
one  of  many  functions  undertaken  by 
the  Office  of  Federal  Activities  (OFA)  in 
the  Office  of  Enforcement  and 
Compliance  Assurance.  OFA  is 
currently  the  central  point  of  contact  for 
Tribes  at  Headquarters,  and  also 
develops  the  budget  for  the  General 
Assistance  Grant  Program,  works  with 
regions  to  oversee  administration  of 
such  grants  to  Tribes,  and  fosters  overall 
coordination  between  the  various  offices 
at  Headquarters  and  the  regions. 

Responsibility  for  administering 
specific  programs  such  as  water,  air  and 
waste  are  handled  by  those  program  and 
regional  offices.  This  includes 
specifically  (but  not  exclusively) 
provision  of  technical  assistance,  direct 
Federal  implementation  and  program 
development  and  implementation  funds 
as  allowed  by  law.  This  will  continue  to 
be  necessary  because  these  offices  have 
the  technical  expertise  and  the 
responsibility  for  developing  and 
administering  program-specific 
reijources,  policies,  and  regulations. 

EPA's  regional  offices  interact  with 
each  Trilie  on  matters  specific  to  the 
Tribes  and  this  should  continue  even 
though  a  national  office  will  be 
responsible  for  the  coordination  of  the 
Agency's  Tribal  program.  In  Fact,  regions 
and  programs  need  to  increase  their 
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efforts  to  assist  Tribes  in  addressing 
environmental  issues  as  part  of  the 
effort  to  enhance  Tribal  operations. 

Proposed  National  EPA  Indian 
Operations 

Altering  the  current  structure  by 
creating  a  national  office,  whose  sole 
responsibility  is  Tribal  operations, 
would  provide  a  more  consistent  and 
streamlined  approach  for  implementing 
EPA's  Indian  Policy.  This  new  Office 
could  also  ensure  that  Tribal  input  and 
concerns  are  heard  and  integrated  into 
the  Agency's  ongoing  activities. 
The  EPA  Team  identified,  in 
.   consultation  with  Tribal  representatives 
to  the  TOC,  key  factors,  functions  and 
organizational  options  to  consider  in 
establishing  the  new  office.  The  Agency 
is  seeking  suggestions  on  functions  for 
the  Office  as  well  as  its  appropriate  title. 
Among  others,  titles  such  as  "National 
Office  of  Indian  Affairs"  or  "National 
Tribal  Environmental  Management 
Office"  have  been  suggested  to  date. 

Functions  for  the  New  Office 

Tribalrepresentatives  to  the  TOC 
have  suggested  that  it  is  critical  for  the 
new  Office  to  have  flexibility  to  develop 
its  specific  Action  Agenda  after  it  is 
officially  established.  Therefore,  some  of 
the  key  functions  envisioned  for  the 
new  Office  are  identified  here  in  general 
terms.  The  Agency  expects  that  the  new 
Office  will  further  refine  and  develop 
-  the.se  functions  while  entablishing  a 
more  detailed  Action  Agenda, 

Following  is  a  list  of  key  functions  the 
Agency  believes  to  be  critical  for  the 
new  Office. 

Function  1— Implementation  of  Policies 

The  Agency  believes  that  a  main 
function  of  the  Office  should  be  to 
ensure  that  the  1994  Presidential 
Memorandum  addressing  Tribal 
program  implementation  and  the 
Agency's  recently  reaffirmed  1984 
Indian  Policy  are  fully  implemented. 
These  documents  both  recognize  Tribal 
sovereignty  and  call  for  a  govemment- 
to-govemmert  relationship  with  Tribes. 

The  Office  should  also  ensure  that 
other  Agency  policies  affecting  Tribes 
are  being  implemented  responsibly,"and 
that  Tribal  operations  continue  to  be  a 
priority  Agency  wide.  The  new  Office 
should  review  and  update  existing 
Agency  guidance  that  relates  to  Tribes, 
in  order  to  facilitate  the  full 
implementation  of  these  policies. 

function  2.— Develop  Environmental 
Workplans 

In  order  for  EPA  and  Tribes  to  plan 
for  and  respond  effectively  to  Tribal 
environmental  problems  requiring 


action,  the  Agency  and  the  Tribes  need 
to  establish  a  baseline  description  and 
evaluation  of  the  types  of  environmental 
problems,  the  seriousness  of  such 
problems  and  Tribal  priorities  for 
action.  To  accomplish  this,  the  Agency 
is  recommending  the  formulation  of 
individual  Tribal  workplans  or 
strategies  for  responding  to 
environmental  problems.  To  facilitate 
and  support  these  workplans,  each  EPA 
Regional  Administrator  would  retain 
flexibility  to  determine,  in  consultation 
with  the  Tribes,  the  most  appropriate 
manner  to  develop  these  workplans. 
Workplans  should  include  the  Tribe's 
plans  to  manage  authorized 
environmental  programs  and/or  their 
need  for  Federal  technical  assistance 
and  funding,  direct  Federal 
implementation  and  management  of 
specific  programs. 

-These  Tribal  workplans  would  be  the 
basis  for  region  specific  workplans 
upon,  which  in  turn,  a  national  EPA 
Tribal  operations  workplan  would  be 
based. 

A  Tribal  representative  to  the  TOC 
asked  that  funding  for  needs 
as.sessnients  be  made  available  to  Tribes 
in  order  to  build  a  foundation  of 
information  upon  which  to  base  Tribal 
workplans.  The  commentor  further 
suggested  that  EPA  and  the  Tribes 
jointly  develop  a  model  to  provide 
initial  guidance  for  workplan 
development.  The  Agency  is 
considering  how  this  might  be  done. 

Commentors  have  also  suggested  that 
the  Agency  must  set  realistic  schedules 
for  completing  these  Uorkplans.  The 
Agency  specifically  solicits  comments 
on  how  long  it  would  take  for  such 
Tribal  workplans  to  be  completed  and 
ideas  on  effective  approaches  for 
as.sessing  Tribal  needs.  Finally,  the 
Agency  believes  it  is  important  to  be 
cognizant  of  the  fact  that  workplan 
development  is  likely  to  identify  needs 
that  cannot  be  met  immediately  with 
available  funding  and  that  a  Tribal/EPA 
strategic  approach  to  meeting  needs 
over  time  wdl  be  required.  Comments 
on  how  these  decisions  can  be 
developed  and  managed  are  spet.ifically 
solicited. 

Function  3— Ensuring  Consistency 
The  Office  should  coordinate  the 
Agency's  Indian  operations  to  ensure  r,n 
appropriate  level  of  consistency 
throughout  the  programs  and  regions  in 
the  areas  of  policy,  guidance,  program 
implementation  and  regulatory  and 
legislative  initiatives.  To  assist  Tribes 
and  EPA  managers,  the  OfUce  should 
develop  a  compendium  of  Agenc-y 
policies  and  statemei>ts  concerning 
Indian  matters.  Further,  the  Offi<.^  m.-.y 
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Function  6. — Promote  Agency  Wide 
Participation  in  Tribal  Operations 

The  Office  should  promote  Agency- 
wide  participation  in  the  development 
and  implementation  of  Tribal 
environmental  programs.  The  new 
Office  should  chair  the  National  Indian 
Workgroup  which  is  made  up  of  EPA 
Headquarters  Program  Coordinators  and 
Regional  Indian  Program  Coordinators. 
The  new  Office  should  also  coordinate 
with  EPA  National  Indian  Attorneys 
Workgroup  to  ensure  consistency  in 
legal  matters. 

Function  7. — Reporting  Systems  and 
Feedback  Mechanisms 

Another  key  function  of  the  Office 
would  be  to  expand,  establish,  where 
necessary,  and  oversee  internal  Agency 
reporting  requirements.  Feedback 
should  be  provided  to  EPA  management 
and  staff  through  tracking  and  reporting 
systems  that  monitor  progress,  yet  are 
not  overly  demanding  on  limited  Tribal 
government  staff  and  resources. 
Principles  of  partnership  should  be 
considered  while  coordinating  joint 
management  of  oversight  activities. 

To  facilitate  the  collection  of  baseline 
data,  and  other  periodic  data  concerning 
Tribal  capacity  development,  program 
authorization  and  EPA  direct 
implementation  and  management 
activities,  the  new  Office  should  work 
with  Assistant  and  Regional 
Administrators  to  develop  a  regular 
reporting  system  and  schedules  for  a 
variety  of  Indian  Program  activities  and 
milestones. 

A  Tribal  representative  has  suggested 
that  criteria  through  which  Tribal 
environmental  programs  can  be  judged 
to  be  sufficient  need  to  be  developed  as 
a  benchmark  for  both  Tribes  and  EPA  to 
measure  and  evaluate  their  progress  in 
a  consistent  manner.  Further,  the 
commentor  calls  for  the  new  Office  to 
conduct  periodic  workshops  and 
evaluations  in  the  regions  with  Tribes  to 
provide  feedback  and  to  be  accessible  to 
the  Tribes  in  the  field. 

Reviewers  are  specifically  asked  to 
comment  upon  appropriate  forms  of 
reporting  and  methods  of  evaluation 
likely  to  be  most  effective.  The  Agency 
is  considering  these  suggestions. 

Function  8. — Clearinghouse  For 
Environmental  Information  and  Data 
Generation 

The  Office  would  ser\'e  as  a  cross- 
media  clearinghouse  for  environmental 
information  related  to  the  Indian 
program  and  would  coordinate  Agency- 
wide  data  collection  for  the  Indian 
program.  Assistant  and  Regional 
Administrators  would  be  asked  to  have 


systems  in  place  to  identify  and  update 
Tribal  data  for  their  programs  and,  as 
part  of  the  "comprehensive"  Tribal 
environmental  picture.  This  data  should 
be  accessible  to  the  new  Office  for 
analysis  and  evaluation. 

To  fulfill  this  function  and  improve 
EPA's  ability  to  respond  quickly  and 
effectively  to  Tribal  environmental 
problems,  the  Agency  is  considering 
calling  for  the  new  Office  to  establish  a 
Tribal  environmental  database,  in 
cooperation  with  program  and  regional 
offices  and  Tribes.  The  Office  should 
make  use  of  existing  data  base  systems, 
information  and  documents  already 
compiled  by  EPA  and  other  relevant 
agencies  and  build  upon  these  as 
appropriate. 

Function  9. — Tribal  Environmental 
Training 

The  Office  would  coordinate  Agency- 
wide  development  of  training, 
education  and  technical  assista.nce,  in 
all  relevant  environmental  areas,  for 
Tribes.  In  doing  so,  attempts  should  be 
made  to  make  ongoing  training  that 
other  co-regulators  receive,  available 
and  appropriate  for  Tribes. 

Several  commentors  have  stated  that, 
in  particular,  technical  assistance  is 
critical  to  successful  Tribal 
environmental  capacity  building  and 
program  development.  The  Agency  is 
exploring  options  for  providing  more 
technical  assistance  to  Tribal 
environmental  managers.  Resources 
may  limit  certain  options,  but 
improvements  can  be  made.  The  Agency 
is  specifically  looking  for  suggestions  on 
how  best  to  provide  this  service  to 
Tribes. 

Function  10. — Training  of  EPA  Staff 

It  is  important  that  EPA  employees 
have  the  necessary  sensitivity, 
knowledge  and  understanding  of  Indian 
affairs  to  facilitate  communication 
between  EPA  and  Tribal  representatives. 
The  Office  would  promote  and 
coordinate  training  on  Indian  issues  for 
Agency  managers  and  staff,  particularly 
those  working  on  Tribal  and  related 
programs.  In  the  interim,  EPA  managers 
will  be  encouraged  to  provide  training 
that  moves  the  Agency  in  the  direction 
of  a  better  understanding  of  Indian 
i.ssues. 

This  training  should  address 
responsibilities  under  Federal  Indian 
law  and  the  EPA  Indian  Policy,  EPA's 
Indian  program  activities,  Tribal 
sovereignty  and  jurisdiction.  Tribal 
environmental  needs  and  activities,  the 
role  of  Tribal  individuals  and 
organizations  and  cultural  and  historical 
differences  that  may  affect  EPA's 
working  relationship  with  the  Tribes. 


Function  11.— Communication  With 
Tribes 

Promoting  and  facilitating  improved 
communication  between  EPA  and  TribaJ 
governments  (pmrsuant  to  the  1984 
Indian  Policy),  and  Tribal  members  and/ 
or  organizations,  would  be  a  major 
function  of  the  new  Office  in 
cooperation  with  the  program  and 
regional  offices. 

In  keeping  with  the  spirit  of 
environmental  justice  and  Executive 
Order  12875,  EPA  management  should 
include  Tribes  in  decision-making  and 
program  management  activities  that 
affect  them.  Communications  and 
requests  for  Tribal  input  should  occur 
early  in  any  Agency  process  that  may 
affect  Tribes,  and  full  consideration 
should  be  given  to  the  policies, 
priorities,  and  concerns  of  the  affected 
Tribe(s)  and/or,  where  appropriate, 
affected  Tribal  members. 

Specifically,  but  not  exclusively,  EPA 
will  notify  and  communicate  with 
Tribes  on  an  ongoing  basis  for  such 
activities  as  rulemaking,  policy 
development  and  direct  implementation 
and  management  of  EPA  programs  in 
Indian  country.  Commentors  have 
suggested  that  it  is  critical  for 
communication  to  occur  between 
elected  Tribal  leaders.  Tribal  members 
and  Tribal  organizations,  and  the  EPA 
Administrator  and  Regional 
Administrators  in  decisions  that  affect 
Tribes. 

In  addition,  the  Office  should  serve  as 
the  central  point  of  contact  to  interact 
with  the  Agency  and  Tribes  on  matters 
of  national  concern  and  should 
coordinate  the  activities  and 
participation  of  the  TOC  in  the  future. 
The  Agency  invites  comments  on  how 
to  further  improve  communications 
with  Tribes. 

Function  12. — Interagency  Coordination 
Efforts 

The  Office  would  work  to  improve 
communication,  cooperation  and 
funding  utilization  between  EPA  and 
other  Federal  agencies  regarding  Indian 
matters.  The  new  Office  should  review 
the  content  and  status  of  existing 
Memoranda  of  Understanding  on  Indian . 
Affairs  between  EPA  and  other  Federal 
agencies  for  effectiveness  and- 
implementation. 

The  new  Office  should  also  take 
appropriate  steps  to  improve 
interagency  coordination,  especially 
with  rogard  to  specific  environmental 
issues,  opportunities  for  cooperativie  use 
of  pubhc  fimds  and  disputes  that  may 
a.rise  from  ttme  to  time.  As  a  part  of  this 
effort,  the  new  Office  may  find  it  useful 
to  undertake  an  evaluation  of  all  Federal 
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resources  available  to  Tribes  and  their 
relationship  to  Tribal  environmental 
management  in  coordination  with  the 
other  Federal  agencies. 

To  the  extent  possible,  EPA's 
Headquarters  and  regional  program 
offices  should  be  encouraged  to 
participate  in  interagency  work  groups 
to  facilitate  the  resolution  of 
environmental  matters  of  mutual 
concern  and  foster  integrated  use  of 
funds. 

Conclusion 

The  Agency  invites  comments  the 
issues  addressed  in  this  Notice,  as  well 
as  additional  suggestions  for 
strengthening  EPA's  Tribal  operations. 
The  Agency  will  pubhsh  its  final 
determinations  based  on  review  of 
public  comment  received  in  response  to 
this  Notice. 

Dated:  July  15. 1994. 
Carol  M.  BroMmer. 

EPA  Administrator. 

IFR  Doc.  94-18335  Filed  7-27-94;  8:45  am) 
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Gulf  Of  Mexico  Program  Techmcat 
Advisory  Committee  IMeeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting  of  the 
Technical  Advisory  Committee  of  the 
Gulf  of  Mexico  Program. 


SUMMARY:  The  Gulf  of  Mexico  Program's 
Technical  Advisory  Committee  will 
hold  a  meeting  at  the  Pontchartrain 
Hotel,  2031  St.  Charies  Avenue,  New 
Orleans,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Douglas  Lipka,  Acting  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103. 
Room  202,  John  C.  Stennis  Space 
Center.  Stennis  Space  Center,  MvS 
39529-6000,  at  (601)  688-3726. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Technical  Advisor>'  Committee  of 
the  gulf  of  Mexico  Program  will  be  held 
on  August  15  and  16,  1994,  at  the 
Pontchartrain  Hotel,  2031  .St.  Charles 
Avenue,  New  Orleans,  LA.  The 
committee  will  meet  from  1:00  to  4:30 
p.m.  on  August  15  and  from  8:00  to 
12:00  p.m.  on  August  16.  Agenda  items 
will  include:  Gulf  of  Mexico  Program's 
Project  Award  Process;  Quality 
Assurance  Program  Plan;  Strategic 
Assessment  Planning  and  Assessment; 
Review  of  Large  Marine  Ecosystem 
Symposium;  and  Development  of  a  State 


of  the  Gulf  Rdport.  The  meeting  is  open 
to  the  public. 

Douglas  A.  Lipka. 

Acting  Director.  Gulf  of  Mexico  Progrcwi. 
IFR  Doc.  94-18330  Filed  7-27-94;  8:45  ami 
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[FRL-5022-«] 

The  State  of  New  York;  Adequacy 
Determination  of  State  Municipal  Solid 
Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Tentative 
Determination  on  Application  of  the 
State  of  New  York  for  Full  Program 
Adequacy  Determination,  Public 
Hearing  and  Public  Comment  Perixxl. 


SUMMARY:  SecUon  4005(c)(1)(B)  of  the 
Resource  Conservation  Recovery  Act 
(RCRA).  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984.  requires  States  to  develop  and 
implement  permit  programs  to  ensure 
that  municipal  solid  waste  landfills 
(MSWLFs)  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  waste  will  comply 
with  the  revised  Federal  MSWLF 
Criteria  (40  CFR  Part  258).  RCRA 
Section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/Tribe 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve,  State/ 
Tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
State/Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  .STIR.  Prior  to 
promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  State/Tribe  and  the 
owner/operator  regarding  site-specific 
permit  conditions.  Only  those  owmjrs/ 
operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibiUty  provided  by  Furt 
258  to  the  e.xtent  the  State/Tribal  pf.-miit 
program  allows  such  flexibility.  EI'A 
notes  that  regardle.ss  of  the  approvjil 
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DATES:  All  comments 
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Albany,  New  York.  Tpe  second  hearing 
will  be  held  on  September  13,  1994  in 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
Part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
Part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  that 
State  municipal  solid  waste  landfill 
permit  programs  are  adequate  to  comply 
with  the  revised  Federal  Criteria.  To 
fulfill  this  requirement,  the  Agency  has 
drafted  and  is  in  the  process  of 
proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy  to  be 
determined  adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSVVLF  program.  These  various 
components  of  authority  and  capability 
were  submitted  by  New  York  State  in  its 
application  and  revisions  thereto. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
expects  States/Tribes  to  meet  all  of  the.se 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  New  York  State 

On  Sept.  24, 1993  New  York  State 
submitted  an  appli^tion  for  adequacy 
determination.  On  March  14,  1994,  May 
10,  1994  and  June  28,  1994  New  York 
State  submitted  revisions  to  the  original 
application.  EPA  reviewed  the 
application  together  with  the 


subsequent  revisions  and  has  tentatively 
determined  that  all  portions  of  New 
York's  subtitle  D  program  are  adequate 
to  provide  compliance  with  the  revised 
Federal  Criteria. 

The  New  York  Department  of 
Environmental  Conservation  adopted  its 
initial  set  of  regulations  relative  to  the 
regulatory  permitting  requirements  for 
solid  waste  management  facilities  in 
1977.  These  regulations  underwent 
substantial  amendment  in  1981,  and 
again  were  significantly  amended  in 
1988. 

Since  December  31, 1988,  the 
effective  date  of  the  existing  Part  360 
Solid  Waste  Management  Facilities 
regulations,  numerous  technological 
advances  have  taken  place  in  solid 
waste  reduction,  reuse  and  recycling, 
composting,  construction  and 
demolition  debris  processing,  and  other 
solid  waste  treatment,  storage,  and 
disposal  activities.  These  changes, 
combined  with  ever  diminishing 
landfill  disposal  capacity,  have 
exacerbated  the  complexities  of 
managing  solid  waste  in  New  York 
State.  In  response  to  the  increased 
environmental  awareness  surrounding 
the  siting,  design,  construction, 
operations  and  closure  of  solid  waste 
management  facilities,  as  well  as  the 
requirements  of  40  CFR  Part  258,  the 
New  York  State  Department  of 
Environmental  Conservation  again 
revised  its  Part  360  Solid  Waste 
Management  Facilities  regulations  to 
include  full  public  involvement, 
including  workshops,  public  hearings, 
environmental  impact/assessment,  and 
responsiveness  summary.  The  revised 
regulations  were  approved  by  the  State 
Environmental  Board  on  June  30,  1993 
and  filed  with  the  New  York 
Department  of  State  on  August  5,  1993. 
The  amended  regulations  became 
effective  on  October  9,  1993. 

The  Part  360  regulations  contain 
provisions  whereby  the  Department  of 
Environmental  Conservation,  in 
appropriate  circumstances,  may  grant 
variances  from  one  or  more  specific 
provisions  of  the  Part  360  requirements. 
New  York  has  stated  that  such  a 
variance  will  not  be  granted  in  any  way 
that  is  less  stringent  than  the  Part  258 
requirements.  The  New  York  State 
Department  of  Environmental 
Conservation  will  al.so  formally  amend 
its  Part  360  regulations  to  clarify  that 
variances  to  Part  360  provisions  will  hot 
be  granted  in  any  way  that  is  less 
stringent  than  the  Part  258 
requirements. 

There  are  currently  41  active  landfills 
in  New  York  State  subject  to  both  the  40 
CFR  Part  258  and  6  NYCRR  Part  360 
regulations.  There  was  a  significant 


decrease  in  the  number  of  active 
MSWLFs  as  a  result  of  the  April  9, 1994 
federal  deadline  for  small  landfills  to 
either  close  or  be  subject  to  all  of  the 
federal  criteria.  Twenty-eight  (28) 
facilities  are  under  Part  360  permits, 
eleven  (11)  facilities  are  under  consent 
order,  and  two  (2)  facilities  are 
operating  without  either  a  permit  or 
consent  order. 

New  York  State  is  concentrating  its 
efforts  to  bring  all  landfills  that  receive 
municipal  solid  waste  into  compliance 
with  the  Part  360  regulations  through 
one  or  more  forms  of  enforcement 
actions.  Landfills  that  are  permitted 
under  the  revised  Part  360  regulations, 
effective  October  9, 1993,  will  meet  the 
federal  criteria.  For  existing  facilities  all 
owners  or  operators  must  file  a  renewal 
application  if  they  intend  to  continue 
construction  or  operation  beyond  the 
expiration  date  of  existing  permits.  For 
those  facilities  with  Part  360  permits 
that  will  expire  over  the  next  2-3  years, 
the  Department  will  ensure  that  each 
such  facility  meets  the  applicable 
federal  and  state  regulations  before  a 
renewal  permit  is  issued.  Further,  for 
the  estimated  seven  facilities  with 
permits  that  will  expire  three  or  more 
years  beyond  the  date  of  program 
approval,  the  Department  will  pursue 
permit  modifications  in  accordance 
with  requirements  contained  in  6 
NYCRR  Part  621  Uniform  Procedures. 
New  York  State  expects  to  complete 
those  seven  permit  modifications  so  as 
to  ensure  compliance  with  both  federal 
and  state  regulations  within  three  years 
of  program  approval.  Those  facilities 
operating  under  a  consent  order  will 
either  be  required  to  close  or  be 
upgraded  to  meet  the  applicable 
regulations  in  accordance  with  the 
terms  and  conditions  of  their  consent 
order. 

New  York  does  not  have  the  statutory 
authority  to  enforce  the  MSVVLF  permit 
program  on  Indian  Lands.  MSWLFs 
located  on  Indian  Lands  are  subject  to 
the  Federal  Criteria. 

The  EPA  will  hold  two  public 
hearings  on  its  tentative  decision. 
Comments  can  be  submitted  orally  at 
the  hearing  or  in  writing  at  the  time  of 
the  hearing.  The  public  may  also  submit 
written  comments  on  EPA's  tentative 
determination  to  the  location  indicated 
in  the  ADDRESSES  section  of  this  notice 
such  that  they  are  received  by  the  close 
of  business  on  September  13, 1994. 
Copies  of  New  York's  state  application 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
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period  and  during  each  public  hearing. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  determination  of 
inadequacy  for  New  York's  state 
program.  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
New  York's  state  program  by  November 
1.  1994.  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  responses  to 
all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  Part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  will  be  considered  to 
be  in  compliance  with  Federal  Criteria. 
See  56  FR  50978,  50995  (October  9, 
1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6946. 

Dated:)uly  21, 1994. 
Jeanne  M.  Fox, 

Regional  Administrator. 

[PR  Doc.  94-18450  Filed  7-27-94:  8:45  ami 

BILLING  CODE  6560-60-P 


Superfund  Program;  Availability  of 
Guidance  Document 

[FRL-5021-3] 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability  of 

Guidance  Document. 

Text 

Section  106(b)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabilitv  Act  of  1980 
(CERCLA),  42  U.S.C.  9606(b).  as 


amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  allows  any  person  who 
complies  with  an  EPA  order  issued 
under  section  106(a)  of  the  statute  to 
petition  for  reimbursement  of  the 
reasonable  costs  incurred  in  complying 
with  the  order,  plus  interest.  Reimbursal 
is  authorized  if  a  petitioner  can 
establish  that  it  was  not  liable  for 
response  costs,  or  that  the  Agency's 
selection  of  a  response  action  was 
arbitrary  or  capricious  or  otherwise  not 
in  accordance  with  law. 

The  authority  to  decide  whether  to 
grant  such  petitions  has  been  delegated 
by  the  President  to  the  EPA 
Administrator,  and  redelegated  to  EPA's 
Environmental  Appeals  Board  under 
EPA  Delegation  of  Authority  CERCLA 
14-27  (June  1994).  EPA  is  today 
announcing  the  availability  of  a 
guidance  document,  "Guidance  on 
Procedures  for  Submitting  CERCLA 
Section  106(b)  Petitions  and  on  EPA 
Review  of  those  Petitions,"  issued  by 
the  Environmental  Appeals  Board  on 
June  9,  1994.  This  guidance  document, 
which  supersedes  previous  Agency 
guidance,  details  both  the  information  a 
petitioner  i&expected  to  submit  as  part 
of  a  petition  for  reimbursement  and  the 
procedures  the  Board  intends  to  follow 
in  evaluating  petitions.  This  guidance  is 
applicable  to  all  petitions  submitted 
after  June  9,  1994.  and  may  also  be 
applied,  to  the  extent  practicable,  to 
petitions  pending  on  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  copies  of  the  guidance  document  or 
more  detailed  information  on  specific 
aspects  of  the  Section  106(b)  program, 
please  contact  Stuart  Cane 
Environmental  Appeals  Board  (11038), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460,  (202)  501-7060. 

Dated:  July  21,  1994. 
Edward  E.  Reich, 
Environmental  Appeals  Judge. 
jFR  Doc.  94-18331  Filed  7-27-94;  8:45  .-.ml 

BILUNG  CODE  65«a-60-M 


(FRL-6016-6] 

National  Pollutant  Discharge 
Elimination  System  (NPDES); 
Preparation  of  Draft  General  Permit  for 
the  States  of  Maine,  Massachusetts, 
and  New  Hampshire 

AGENCY:  Envirohmental  Protection 

Agency. 

ACTION:  Notice;  Preparation  of  Drnlt 
General  NPDES  Permits— MAG64(K>()0, 
MEG640000,  and  NHG640000. 
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SUMMARY:  The  Regional  Administrator 
of  Region  I  is  today  p  "oviding  Notice  of 
a  Draft  General  NPDES  Permit  for  water 
treatmeat  bcihties  in  certain  waters  of 
the  States  of  Maine,  N  iassachusetts,  and 
New  Hampshire.  Thii  i  draft  general 
NPDES  Permit  propo$es  effluent 
limitations,  standards,  prohibitions  and 
management  practice ;  for  these  types  of 
discharges  (Appendii  A  contains  the 
Draft  General  NPDES  Permits  and 
Appendix  B  is  the  Dr  ift  General 
Conditions  apphcablt  to  all  three 
general  permits).  Thqpermit  will 
become  effiective  30  tfeys  after  the  date 
of  pubhcation  of  the  ^al  general  permit 
in  the  Federal  Registtr.  The  permit  will 
expire  5  years  from  the  effective  date. 
Owners  and/or  opera  ors  of  faciUties 
discharging  effluent  f  -om  water 
treatment  facihties  w  U  be  required  to 
submit  to  EPA.  Regie:  1 1,  a  notice  of 
intent  (NOl)  to  be  covered  by  the 
appropriate  general  p  jrmit  and  will 
receive  a  written  noti  ication  from  EPA 
of  permit  coverage  anjd  authorization  to 
discharge  under  the  ineral  permit. 

The  oraft  permit  is  based  on  an 
administrative  record  available  for 
pubhc  review  at:  Env  ronmental 
Protection  Agency.  R  (gion  I.  John  F. 
Kennedy  Federal  Bui  ding.  WMM. 
Boston.  Massachusetl  s  02203. 

The  following  "Fac  t  Sheet  and 
SUPPLEMENTARY  INFOf  MATION"  section 
sets  forth  principal  faL;ts  and  the 
significant  factual,  le  ;al.  and  policy 
questions  considered  in  the 
development  of  the  d  raft  permits. 


DATES:  For  comment 


)eriod:  Interested 


persons  may  submit  (  omments  on  the 


as  part  of  the 
to  the  Regional 


draft  general  permits 
administrative  recorc  1 
Administrator,  Regioi  1 1  at  the  address 
given  in  the  pr»ceedi  ig  "SUMMARY" 
section  no  later  than  \ugust  29.  1994. 
FOR  FURTHER  INFORMA  DON  AND  COPIES  OF 


DRAFT  GENERAL  NPOE! 


abtained  between 
and  4:00  p.m.. 


Additional  informatii  in  concerning  the 

draft  permits  may  be 

the  hours  of  9:00  am 

Monday  through  Fric  ay  excluding 

holidays  from:  Supro  cash  Sarker. 

Wastewater  Managen  ent  Branch.  Water 

Management  Divisioi  i,  Environmental 


Protection  Agency,  J 


Building.  WMN.  Bosi  on,  Massachusetts 
02203,  Telephone  (6:  7)  565-3573. 
FACT  SHEET  AND  SUpHeMENTARY 
INFORMATION: 

I.  Background  Infon^tion 

A.  General  Permits 


.thjit 


Section  301(a)  of 
(the  Act)  provides 
pollutants  is  unlawh.  1 
accordance  with  a  N<  tional 
Discharge  Eliminatio  \ 


PERMITS: 


'.  Kennedy  Federal 


tie 


Clean  Water  Act 
the  discharge  of 
except  in 

"  Pollutant 
System  (NPDES) 


permit.  Although  such  permits  to  date 
have  generally  been  issued  to  individual 
discharges.  EPA's  regulations  authorize 
the  issuance  of  "general  permits"  to 
categories  of  discharges.  See  40  CFR 
122.28  (48  FR  14146,  April  1, 1983).  EPA 
may  issue  a  single,  general  permit  to  a 
category  of  point  sources  located  within 
the  same  geographic  area  whose  permits 
warrant  similar  pollutant  control 
measures. 

The  Director  of  an  NPDES  permit 
program  is  authorized  to  issue  a  general 
permit  if  there  are  a  nimiber  of  point 
sources  operating  in  a  geographic  area 
that: 

1.  Involve  the  same  or  substantially 
similar  types  of  operations; 

2.  Discharge  the  same  types  of  wastes; 

3.  Require  the  same  effluent 
limitations  or  operating  conditions; 

4.  Require  the  same  or  similar 
monitoring  requirements;  and 

5.  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  permits. 

Violations  of  a  condition  of  a  general 
permit  constitutes  a  violation  of  the 
Clean  Water  Act  and  subjects  the 
discharger  to  the  penalties  in  Section 
309  of  the  Act. 

Any  owner  or  operator  authorized  by 
a  general  permit  may  be  excluded  from 
coverage  of  a  general  permit  by  applying 
for  an  individual  permit.  This  request 
may  be  made  by  submitting  a  NPDES 
permit  application  together  with  reasons 
supporting  the  request  no  later  than  90 
days  after  pubhcation  by  EPA  of  the 
final  general  permit  in  the  Federal 
Register.  The  Regional  Administrator 
may  require  any  person  authorized  by  a 
general  permit  to  apply  for  and  obtain 
an  individual  permit.  Any  interested 
person  miy  petition  the  Regional 
Administrator  to  take  this  action. 
However,  individual  permits  will  not  be 
issued  for  sources  discharging  effluent 
from  water  treatment  facility  covered  by 
this  general  permit  unless  it  can  be 
clearly  demonstrated  that  inclusion 
under  the  general  permit  is 
inappropriate.  The  Regional 
Administrator  may  consider  the 
issuance  of  individual  permits  when: 

1.  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

2.  The  discharge(s)  is  not  in 
compliance  with  the  terms  and 
conditions  of  the  general  permit; 

3.  A  change  has  occurred  in  the 
availabiUty  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  apphcable  to  the  point 
source; 

4.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  permit; 


5.  A  Water  Quality  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved;  or 

6.  The  requirements  listed  in  the 
previous  paragraphs  are  not  met. 

B.  Coverage  Under  This  General  Permit 

Under  this  general  permit,  owners 
and  operators  of  potable  water  treatment 
plants  in  Massachusetts,  Maine  and 
New  Hampshire  may  be  granted 
authorization  to  discharge  process 
generated  wastewaters  into  waters  of  the 
respective  States  as  follows: 

a.  Treated  presedimentation 
underflow; 

b.  Treated  underflow  from  the 
coagulation/ settling  processes  using 
aluminum  compounds  or  polymers  as 
coagulants;  and 

c.  Treated  filter  backwash  water  from 
filters. 

This  permit  shall  apply  specifically  to 
operators  that  have  a  discharge  from  a 
point  source  such  as  a  sludge  settling 
lagoon  or  other  device  whereby 
comparable  control  of  suspended  solids 
is  possible. 

Authorization  under  the  permit  shall 
require  prior  submittal  of  certain  facility 
information.  Upon  receipt  of  all 
required  information,  the  permit  issuing 
authority  may  allow  or  disallow 
coverage  under  the  general  permit. 

The  following  list  shows  the  criteria 
which  will  be  used  in  evaluating 
whether  or  not  an  individual  permit 
may  be  required  instead  of  a  general 
permit. 

1 .  Evidence  on  non-compliance  under 
previous  permit  for  the  operation; 

2.  Preservation  of  high  quality  waters 
and  fisheries; 

3.  Facilities  with  an  effluent  discharge 
flow  of  over  1.00  MGD  maximum  daily 
for  the  states  of  Massachusetts  and  New 
Hampshire  and  0.15  MGD  maximum 
daily  for  the  state  of  Maine. 

4.  ProAiction  of  effluent  at  the  facility 
other  than  using  aluminum  compound 
or  polymer  as  coagulant,  and 

5.  Use  of  land  application  as  a  means 
of  discharge. 

6.  For  the  state  of  Maine,  a  minimum 
dilution  of  effluent  of  100:1  in  the 
receiving  water  at  7Q10  should  be 
stipulated. 

The  similarity  of  the  discharges  has 
prompted  EPA  to  prepare  this  draft 
general  permit  for  public  review  and 
comment.  When  issued,  this  permit  will 
enable  facilities  to  maintain  compliance 
with  the  Act  and  will  extend 
environmental  and  regulatory  controls 
to  a  large  numbw  of  discharges  and 
reduce  some  permit  backlog.  The 
issuance  of  this  general  permit  for  the 
geographic  areas  described  below  is 
warranted  by  this  similarity  of  (a) 


environmental  conditions,  (b)  Slate 
regulatory  requirements  applicable  to 
the  discharges  and  receiving  wafers,  and 
(c)  technology  employed. 

Maine 

In  the  State  of  Maine,  there  are  271 
industrial  applicants  or  permittees.  It  is 
estimated  that  13  of  the  industries  that 
have  direct  discharges  to  the  waters  of 
the  State  are  strictly  water  treatment 
facilities. 

New  Hampshire 

In  the  State  of  New  Hampshire,  there 
are  171  estimated  industrial 
applications  or  permittees.  It  is 
estimated  that  2  or  more  of  the 
industries  that  have  the  direct 
discharges  to  the  waters  of  the  State  are 
strictly  water  treatment  facilities. 

Massachusetts 

In  the  Commonwealth  of 
Massachusetts,  there  are  651  industrial 
applicants  or  permittees.  It  is  estimated 
that  33  of  the  industries  that  have  direct 
discharges  to  the  waters  of  the  State  are 
strictly  water  treatment  facilities. 

II.  Conditions  of  the  Draft  General 
NPDES  Permit 

A.  Geographic  Areas 

Maine  (Permit  No.  MEG640000) 

AH  of  the  discharges  to  be  authorized 
by  the  general  NPDES  permit  for  the 
State  of  Maine  from  dischargers  are 
limited  to  Class  B,  C.  SB  and  SC  waters 
of  the  State,  except  lakes.  The  drainage 
areas  must  be  more  than  10  square 
miles. 

Massachusetts  (Permit  No.  MAG640000) 

All  of  the  discharges  to  be  authorized 
by  the  general  NPDES  permit  for  the 
Commonwealth  of  Massachusetts 
dischargers  are  into  all  waters  in  Water 
Quality  Classifications  B,  C,  SB  and  SC 
as  designated  in  Massachusetts  Water 
Quality  Standards,  314  CMR  4.00  et  seq. 

New  Hampshire  (Permit  No. 
NHG640000) 

All  of  the  discharges  to  be  authorized 
by  the  general  NPDES  permit  for  the 
State  of  New  Hampshire  dischargers  are 
into  all  waters  of  the  State  of  New 
Hampshire  unless  otherwise  restricted 
by  the  State  Water  Quality  Standards, 
New  Hampshire  RSA  485-A:8. 

B.  Notification  by  Permittees 

Operators  of  facilities  whose 
discharge,  or  discharges,  are  described 
in  Part  IB  and  whose  facilities  are 
located  in  the  geographic  areas 
described  in  Part  II.  A.  above  may 
submit  to  the  Regional  Administrator, 
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Region  I,  a  notice  of  intent  to  be  covered 
by  the  appropriate  general  permit.  This 
written  notification  must  include  the 
owner's  or  operator's  legal  name  and 
address,  the  number  and  type  of 
facilities  to  be  covered,  the  facility 
locations,  the  names  of  the  receiving 
waters  into  which  discharge  will  occur. 
The  facilities  authorized  to  discharge 
under  a  final  general  permit  will  receive 
written  notification  from  EPA,  Region  I, 
within  30  days  of  permit  coverage. 
Failure  to  submit  to  EPA,  Region  I,  a 
notice  of  intent  to  be  covered  or  failure 
to  receive  from  EPA  written  notification 
of  permit  coverage  means  that  the 
facility  is  not  authorized  to  discharge. 

C.  Effluent  Limitations 

1.  Statutory  Requirements 

The  Clean  Water  Act  requires  all 
dischargers  to  meet  effluent  limitations 
based  on  the  technological  capability  of 
dischargers  to  control  the  discharge  of 
the  pollutants.  Section  301(b)(1)(A) 
requires  the  application  of  "Best 
Practicable  Control  Technology 
Currently  Available"  (BPT).  Section 
301(b)(2)  (A).  (C),  (D),  and  (F)  requires 
the  application  of  "Best  Available 
Technology  Economically  Available" 
(BAT)  by  July  1,  1984,  for  all  toxic 
pollutants  referred  to  in  Table  1  of 
Committee  Print  Numbered  95-30  of  the 
Committee  on  Public  Works  and 
Transportation  of  the  House  of 
Representatives  and  not  later  than  three 
years  after  the  date  any  limitations  are 
established  for  toxic  pollutants  listed 
under  paragraph  (1)  of  subsection  (a)  of 
Section  307  of  the  Act  which  are  not 
referred  to  in  subparagraph  (C)  of 
Section  301(b)(2).  Section  301(b)(2)(A) 
and  (F)  requires  "Best  Available 
Treatment  Technology  Economically 
Achievable"  (BAT)  for  nonconventional 
pollution  by  July  1,  1984,  and  Section 
301(b)(2)(E)  requires  the  application  of 
the  Best  Conventional  Pollutant  Control 
Technology  (BCT)  for  conventional 
pollutants  by  July  1,  1984.  The  effluent 
limitations  in  the  general  pAroit  are 
consistent  with  these  statuton,' 
requirements. 

2.  Technology-based  Effluent 
Limitations 

The  Environmental  Protection  Agency 
has  not  developed  effluent  guidelines 
for  water  treatment  facilities.  In  the 
ab.sence  of  national  standards,  effluent 
limitations  for  the  TSS  limitations  are 
based  upon  best  professional  judgement 
pursuant  to  Section  401  (a)(1)  of  the 
CWA. 

The  "Maximum  Daily"  TSS  limitation 
and  the  limitations  for  settleable  solids 
and  pH  are  based  upon  state 


certification  requirements  under  Section 
401(a)(1)  of  the  CWA,  40  CFR  124.53 
and  124.55,  and  water  qualify 
considerations. 

3.  Water  Qualify  Standards 

The  effluent  from  the  water  treatment 
facility  may  contain  toxic  pollutants  due 
to  use  of  chemicals  and  chlorine. 
However,  they  do  not  contain  hazardous 
pollutants  or  oil  and  grease.  Therefore, 
water  quality  criteria  established  for  oil 
and  grease  and  hazardous  pollutants  do 
not  apply  to  these  discharges.  Water 
Quality  Standards  applicable  to  these 
discharges  are  limited  to  pH,  seetfleable 
solids,  and  TSS.  In  addition  testing 
requirements  are  necessary  for 
aluminum,  chlorine  and  LC50,  C- 
NOEC.  The  limits  of  total  residual 
chlorine  and  aluminum  for  the  state  of 
Maine  are  based  upon  state  certification 
requirements. 

4.  Antidegradation  Provisions 

The  conditions  of  the  permit  reflect 
the  goal  of  the  CWA  and  EPA  to  achieve 
and  maintain  water  quality  standards. 
The  environmental  regulations 
pertaining  to  the  State  Antidegradation 
Policies  which  protect  the  State's 
surface  waters  from  falling  below  State 
standards  for  water  qualify  are  found  in 
the  following  provisions:  Maine  Title 
.^8.  Article  4-A.  Section  464.4.F.; 
Massachusetts  Wafer  Quality  Standards 
314  CMR  4.04  Antidegradation 
Provisions;  and  New  Hampshire  policy 
RSA  485-A:8,  VI  Part  Env-Ws  437.01  ' 
and  Env-Ws  437.02. 

This  general  permit  will  not  apply  to 
any  new  or  increased  discharge  unless 
it  can  be  determined  that  such 
discharges  will  result  in  insignificant 
effects  to  the  receiving  wafers.  This 
determination  shall  be  made  in 
accordance  with  the  appropriate  Siate 
Antidegradation  Policies. 

3.  Monitoring  and  Reporting 
Requirements 

Effluent  limitations  and  monitoring 
requirements  are  included  in  the  general 
permit  describing  requirements  to  be 
imposed  on  facilities  to  be  covered. 

Facilities  covered  by  the  final  general 
permits  will  be  required  to  submit  to 
EPA,  Region  I.  and  the  appropriate  State 
a  Discharge  Monitoring  Report 
containing  effluent  data  on  a  semi- 
annual basis. 

The  monitoring  requirements  have 
been  established  to  yield  data 
representative  of  the  discharge  under 
authority  of  Section  308(a)  of  the  Act 
and  40  CFR  122.41(j),  122.44(i)  and 
122.48,  and  as  certified  by  the  Stale. 
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III.  Other  Requirenienl  s 

The  remaining  condit 
permit  are  based  on  th« 
regulations  40  CFR  par 
125  and  consist  pri 
management  requi 
all  permits. 

IV.  State  Certification 

Section  301(b)(1)(C) 
requires  that  NPDES 
conditions  which 
with  applicable  State 
standards  or  limitation:  i. 
requires  that  States  cer  i 
issued  permits  are  in  c 
State  law. 

These  permits  are  foi 
within  waters  of  the 
requesting  the  States  to 
provide  appropriate 
these  general  permits 
CFR  124.53. 


ions  of  the 
NPDES 
s 122  through 
of 
remdnts  common  to 


ptrmi 


1 ensu  « 


the  Act 
its  contain 
compliance 
Water  quality 
Section  401 
fy  that  Federally 
umpliance  with 

operations 
Stites.  EPA  is 

review  and 
ce  tification  to 
p  jrsuant  to  40 


V.  Administrative  Asp«  lets 

A.  Request  To  Be  Covet  ad 


Owners  or  operators 
treatment  facility  di 
covered  by  this  general 
they  meet  two  requi 
must  send  a  letter  of  in 
indicating  that  they 
requirements  of  the 
be  covered.  Second, 
notified  by  EPA  that  th 
a  general  permit.  If  the 
existing  individual 
will  be  terminated  as 
122.28(bU2)(iv). 

B.  Mechanisms 

All  persons,  includir  g  dischargers 
who  believe  any  condit  ion  of  the  draft 
permit  is  inappropriate  must  raise  all 
issues  and  submit  all  a'  ailable 


f  water 
rges  are  not 
permit  until 

.  First,  they 
ent  to  EPA 
the 

and  wish  to 
must  be 
ty  are  covered  by 
iacility  has  an 
permit,  it 
lined  in  40  CFR 


schi 


ren  ents 

mest 

permit 

th«y 


NPi  )ES 


o  it 


arguments  and  support 
their  arguments  in  full 
the  public  comment  pe 


ng  material  for 
ly  the  close  of 
iod.  to  the  U.  S. 


EPA,  Wastewater  Mann  jement  Branch, 
WMN.  IFK  Federal  Bui  ding.  Boston. 
Massachusetts.  02203.   Vny  person,  prior 
lo  such  date,  may  subn  it  a  request  in 
writing  for  a  public  hea  ring  to  consider 
the  draft  permit  to  EPA  and  the  State 
Agency.  Such  requests  shall  state  the 
nature  of  the  issues  pro  30sed  to  be 


raised  in  the  hearing.  A 


public  hearing 


may  be  held  after  at  lea  it  a  30-day 
public  notice  whenevei  the  Regional 
Administrator  finds  the  t  response  to  this 
notice  indicates  signifi(  ant  interest.  In 
reaching  a  final  decisio  i  on  the  draft 
permits,  the  Regional  A  dministrator  will 
respond  to  all  signifuaiit  comments  and 
make  these  responses  a  .ailable  to  the 
public  at  EPA's  Boston  affice. 

Following  the  close  c  f  the  comment 
period,  and  after  the  piiblic  hearing,  if 


such  hearing  is  held,  the  Regional 
Administrator  will  issue  a  final  pennit 
in  the  Federal  Register. 

C.  The  Coastal  Zone  Management  Act 

The  Coastal  Zone  Management  Act 
(CZMA).  16  U.S.C  1451  et  seq..  and  its 
implementing  regulations  (15  CFR  Part 
930)  require  that  any  federally  licensed 
activity  affecting  the  coastal  zone  with 
an  approved  Coastal  Zone  Management 
Program  (CZMP)  be  determined  to  be 
consistent  with  thB  CZMA.  EPA,  Region 
I,  has  determined  that  these  general 
NPDES  permits  are  consistent  with  the 
CZMA.  EPA  has  requested  the 
Massachusetts,  Maine,  and  New 
Hampshire  coastal  zone  agencies  for  a 
determination  that  these  three  permits 
are  consistent  with  their  respective  State 
policies. 

D.  The  Endangered  Species  Act 

EPA  Region  I  has  concluded  that  the 
discharges  to  be  covered  by  the  general 
NPDES  permits  will  not  affect  or 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
adversely  affect  its  critical  habitat.  EPA 
has  requested  consultations  with  the 
U.S.  Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  to 
confirm  this  conclusion. 

E.  Environmental  Impact  Statement 
Requirements 

The  general  permits  do  not  authorize 
the  construction  of  any  water  resources 
project  or  the  impoundment  of  any 
water  body  or  have  any  effect  on 
historical  property,  and  are  not  major 
Federal  activities  needing  preparation  of 
any  Environmental  Impact  Statement. 
Therefore,  the  Wild  and  Scenic  Rivers 
Act.  16  U.S.C.  1273  ef  seq.,  the  National 
Historic  Preservation  Act  of  1966,  16 
U.S.C  470  etseq..  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661  et  seq., 
and  the  National  Environmental  Policy 
Act.  33  U.S.C.  4321  etseq..  do  not  apply 
to  the  issuance  of  this  general  NPDES 
permit. 

VI.  Other  Legal  Requirements 

A.  Economic  Impact  (Executive  Order 
12H66I 

EPA  has  reviewed  the  effect  of 
Executive  Order  12866  on  this  draft 
general  pennit  and  has  determined  that 
it  is  not  a  significant  rule  under  that 
order.  Tliis  regulation  was  submitted 
previously  to  the  Office  of  Management 
and  Budget  for  review  as  required  by  the 
former  Executive  Order  12291.  The 
Office  of  Management  and  Budget 
exempted  this  action  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  Section  8(b)  of  that  Order. 


which  was  revoked  and  superseded  by 
Executive  Order  12866. 

B.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  by  these 
draft  general  NPMIS  permits  under  the- 
Paperwork  Reduetioa  Act  of  1980,  44 
U.S.C.  3501  et.  seq.  The  information 
collection  requirem«its  of  these  draft 
permits  have  already  been  approved  by 
the  Office  of  Management  and  Budget 
under  submissions  made  for  the  NPDES 
permit  program  under  the  provisions  of 
the  Clean  Water  Act.  No  comments  from 
the  Office  of  Management  and  Budget  or 
the  public  were  received  on  the 
information  collection  requirements  in 
these  permit.s. 

C.  The  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  I  hereby 
certify,  pursuant  to  the  provisions  of  5 
U.S-.C  605(b),  that  this  permit  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  draft  permit  will  reduce 
a  significant  administrative  burden  on 
regulated  sources. 

Dated:  )uly  6.  1994. 
John  P.  DeVillars, 

Reginnai  Administrator. 

Appendix  A — Draft  General  Perrnit 

Proposed  Draft  General  Permit  Under  the 
National  Pollutant  Discharge  Elimination 
System  (NPDES) 

Note:  The  FoUovving  draft  general  NPDE.S 
permit  has  be»?n  cf)mbin«i  for  purposes  of 
this  Federal  Register  notice  in  order  to 
eliminate  dupliGation  of  material  common  lo 
all  pprmits  for  the  individual  states. 

1.  Massachusetts,  Maine  and  New 
Hampshire  Draft  General  Permit. 

In  compliance  with  the  provisions  of  the 
Federal  Clean  Water  Act.  as  amended.  (33 
U.S.C.  1251  etseq.)  the  "CVV.^"  operators  of 
facilities  located  in  Part  11  A.  which  discharge 
effluent  from  water  treatment  fecilities  as 
defined  in  Part  IB  at  a  rate  of  one  million 
gallons  per  day  or  less  to  waters  as 
designated  in  Part  II  A  in  accorrianco  with 
effluent  limitations,  monitoring  requirements 
and  other  conditions  set  forth  herein. 

This  pennit  shall  become  effective  on  the 
date  of  the  signature  below. 

This  permit  and  the  authorization  to 
discharge  expire  at  midnight,  five  years  from 
date  of  signature. 

This  permit  consists  of  Psirt  f  below 
including  effluent  limitations,  monitoring 
requirements  etc  and  Part  II  under  Appendix 
B,  Ceneral  Requirements. 

Op)erators  of  facilities  within  the  general 
permit  area  who  fail  to  notify  the  Director  of 
their  intent  lo  be  covered  by  this  general 
permit  and  receive  no  written  notification  of 
permit  coverage  or  those  who  are  denied  by 
the  Director  are  not  authorized  under  this 
general  permit  to  discharge  from  those 
facilities  to  the  n^ceiviag  waters. 


Signed  this. 
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.  day  of . 


David  A.  Fierra  Director,  Water  Management 
Division,  Environmental  Protection  Agency, 
Region  I,  Boston,  Massachusetts  02203. 

Part! 


A.  EfPuent  Limitations  and  Monitoring 
Requirements 

1.  During  the  period  beginning  effiVtive 
date  and  lasting  through  expiration,  the 
permittee  is  authorized  to  discharge  from 


Effluent  ctwracteristic 


Flow  (MGD)  

TSS(mg/l)  

Settleable  Solids  (nH/l) ,  , 

pH :.... 

Aluminum(nDg/l) 

LC50&C-NOEC3 

Chlorine  Residual*  ug/1  ... 


Discharge  limitations 


Avg.  monthly 


See  note  A.l.  j 

30 

.1  

See  note  A.l  g 
See  note  A.l  j  . 
See  note  A.1  h 
See  note  A.l  k  . 


'  State  certification  requirement. 

^  Samples  stiall  be  taken  only  when  discharg»ng. 


Max.  daMy  ^ 


See  note  A.l.  j 

50 

0.2 

See  note  A.l  g 
See  note  A.l  j . 
See  note  A.i  h  , 
See  note  A.  i  k 


each  outfall  effluent  from  water  treatment 
facilities  to  receiving  waters  as  designated  in 
Part  II  A. 

a.  Such  discharges  shall  be  limited  and 
monitored  by  the  permittee  as  spef;ifioH 
below: 


Monitoring  requirements 


Measure- 
ment 2  fre- 
quency 


1/week 
1/week 
1/week 


l/nKxith 


Daily 


Sanr\p)e  type 


Daily  average 

Grab 

Grab. 

Grab. 
Grab. 
Grab. 


•"  Test  only  if  chlonnation  is  used  in  the  process. 
^  Commonwealtti  of  Massactiusetts  only. 


organisms  are  exposed  in  a  life-cycle  or  par 


b.  The  discharge  shall  not  (aus«; 
t)bjet;tionable  discoloration  of  the  nn.eiving 
waters. 

c.  There  shall  be  no  discharge  of  floating 
solids  or  visible  foam.  The  discharge  shall  be 
adequately  treated  to  insure  that  the  surface 

,  water  remains  free  from  pfjilutants  in 
concentratins  or  combinations  that  .settle  to 
form  harmful  deposits,  float  as  foam,  debris, 
scum  or  other  visible  pollutants.  It  shall  be' 
adequately  treated  to  insure  that  the  surface 
waters  remain  free  from  pollutants  which 
prodflce  odor,  color,  taste  or  turbidity  in  the 
rec:eiving  water  which  is  not  naturally 
ofjcuring  and  would  render  it  unsuitable  for 
its  designated  use. 

d.  The  effluent  limitations  are  based  on  the 
state  water  quality  standard  and  are  certified 
by  the  states. 

e.  Samples  taken  in  compliance  with  the 
monitoring  requirements  specified  above 
shall  be  taken  at  the  point  of  discharge. 

f  All  discharges  as  designated  in  IB  shall 
pass  through  a  settling  pond  for  24  hours 
minimum  detention  time  or  other  approved 
treatment  system  and  meet  the  effluent 
limitations  in  Part  M.a.  prior  to  discharge  to 
waters  of  the  states. 

g.  pH.  Massachusetts. 

The  pH  of  the  effluent  shall  not  be  less 
than  nor  greater  than  the  range  given  for  the 
receiving  water  classifications,  unless  these 
values  are  exceeded  due  to  natural  causes. 

The  following  table  specifies  ranges  for 
Massachussetts: 


Classification 

Range 

B  ., 

c „ „ ■■"■ 

SB    ;..........     . 

SC 

6.5-83 
6.5-9.0 
6.5-8.5 
6.5-9.0 

Maine  . 

The  pH  range  in  both  freshwater  and 
saltwater  is  6.0  to  8.5  su.  Unless  establishes 
on  a  cnse-by-casc  basis  (Bv  .State  Policv). 


New  Hampshire 

The  pH  of  the  effluent  shall  not  be  less 
than  6.5  standard  units  (sul  nor  greater  than 
8.0  su  at  any  time  unless  these  values  are 
exceeded  due  to  natural  causes. 

h.  One  chronic  and  modified  acute  toxicity 
screening  test  shall  be  performed  bv  the 
pemiittee  within  90  days  after  the  issuance 
date  of  this  general  NPDES  permit.  One  grab 
sample  will  be  taken  during  normal  facility 
operation.  The  Cerio-daphnia  dubia  for  fresh 
water  and  sea-urchin  for  marine  water  shall 
be:  used  as  test  organism  in  the  test.  A  copy 
of  the  test  procedure  and  detailed  protocol 
will  be  provided  upon  request  from  EPA. 
Region  I.  The  results  of  the  chronic  biological 
test  (C-NOEC  and  LC50)  will  be  forwarded 
to  State  and  EPA  within  30  days  after  the 
completion  of  all  tests. 

i.  The  states  of  Massachusetts  and  New- 
Hampshire  will  have  a  maximum  daily  limit 
of  1.0  mgd.  The  state  of  Maine  will  have  a 
maximum  daily  limit  of  0.15  mgd. 

j.  For  the  states  of  Mas.sachusetts  and  New 
Hampshire  report  only.  For  the  state  of  Maine 
the  maximum  daily  limit  of  Aluminum  will 
be  5.0  mg/1. 

k.  For  the  states  of  Massachusetts  and  New 
Hampshire  report  only.  For  the  state  of  .Maine 
the  maximum  daily  limit  of  chlorine  residual 
will  be  1.0  mg/1. 

B.  Monitoring  and  Reporting 
1.  Reporting 

Maine.  Massachusetts  and  New  Hamjwhirc 

Monitoring  results  obtained  during  the 
previous  6  months  shall  be  summarized  for 
each  quarter  and  reported  on  separate 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  15th  day  of  the 
month  following  the  completed  reporting 
period.  The  reports  are  due  on  the  15th  davs 
of  January  and  July.  The  first  report  may 
include  less  than  6  months  information. 

Signed  copies  of  these,  and  all  other 
reports  required  herein,  shall  be  submitted  to 


the  Dinn.tor  and  the  State  at  the  following 
addresses  as  follows: 

a.  EPA  shall  receive  copy  of  all  reports 
required  herein:  NPDES  Program  Operations 
.Section.  Water  Compliance  Branch  Water 
Management  Division,  Environmental 
Protection  Agency,  Post  Office  Box  8127. 
Boston,  MA-02114. 

b.  Massachusetts  Division  of  Water 
Pollution  Control. 

(1)  The  Regional  offices  wherein  the 
discharge  occurs,  shall  receive  a  copy  of  all 
reports  required  herein: 
Massachusetts  Department  of  Environmintal 
Protection,  Massachusetts  Division  of 
Water  Pollution  Control,  Western  Ri'gion«I 
Office.  436  Dwight  St.,  Suite  402, 
Springfield,  M.^  01101 
Massachusetts  Department  of  Environmental 
Protection.  Massachusetts  Division  of 
Water  Pollution  Control,  Southeastern 
Regional  Office.  20  Riverside  Drive 
Lakeville,  MA  02346 
Massachusetts  Department  of  Environmental 
Protection  Massachusetts  Division  of  Wafer 
Pollution  Contrul.  Northeastern  Regional 
Office,  10  Commerce  Way.  Woburn,  M.A 
01801 
.Massachusetts  Department  of  Environment.il 
Protection.  Massachusetts  Division  of 
Water  Pollution  Control,  Central  Reginnai 
Office,  75  Grove  Street,  Worcester, 
Massachusetts  01605 

(2)  The  Central  Boston  Office  shall  receive 
all  notifications  reports  other  than  the  DMRs 
required  by  this  permit  shall  be  submitted  to 
the  States  at:  Massachusetts  Department  of 
Environmental  Protertion,  Massachusetts 
Division  of  Water  Pollution  Control  7th 
Floor,  1  Winter  Street,  Boston,  MA  02108. 
c.  Maine  Departrrient  of  Environmental 
Protection.  Signed  copies  of  all  reports 
required  by  this  penmit  shall  be  sent  to  ihc 
State  of  Maine  Department  of  Environmental 
Protection.  Operation  and  Maintenance 
Division,  State  House.  Station  17.  Augi:sla. 
ME  04.)33. 
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d.  New  Hampshire  1  tepartment  of 
Environmental  Servicfs, 

Signed  copies  of  all 
this  permit  shall  be  seiit 
Hampshire  Departmer  t 
Services,  Water  Suppl  i 
Division.  Permits  and 
P.O.  Box  95.  Concord, 
03302-0095. 


reports  required  by 
to  the  State  at:  New 
of  Environmentaf 
and  Pollution  Control 

ZJompliance  Section; 

New  Hampshrie 


C.  Additional  General 

1.  Notification  Requirements 

a.  Written  notificatii  n 
of  operations  includin  > 


Permit  Conditions 


sc  larges 


I  effs  :t 


;  pri  )r 


p<  rate 


per  nits 


(f 


nd 


addresses  of  the  ownei  s 
locations,  number  and 
or  operations  covered 

(1)  For  existing  di 
possible  after  the  effec ; 
by  operators  whose  fe< 
operations  are  dischar  li 
permit  area  on  the 
permit;  or 

(2)  For  new  or 
discharges  20  days 
of  the  discharge  by  o] 
and/or  operations 
subsequent  to  the  effe<jt 
jjermit. 

b.  Operators  of  fac 
within  the  general 
notify  the  Director  of  t 
covered  by  this  genera 
written  authorization 
authorized  under  this 
discharge  from  those 
receiving  waters. 

2.  Termination  of  Opei 

Operators  of  facilitii 
authorized  under  this 
Director  upon  the  terrr  i 

3.  Renotification 

UfK)n  reissuance  of 
the  permittee  is  requi 
Director  of  his  intent  t 
new  general  p)ermit. 

4.  When  the  Director  ^ 
Application  for  an  Ind 

Any  interested 
Director  to  take  such 
an  individual  permit 
include  the  following: 

(1)  The  dischargc(s) 
contributor  of  pollut 

(2)  The  discharger  is 
with  the  conditions  of 

(3)  A  change  has 
availability  of  the  d 
of  practices  for  the 
pollutants  applicable 

(4)  Effluent  limitatioji 
promulgated  for  point 
this  permit; 

(5)  A  Water  Quality 
containing  requiremenis 
point  source  is  approve  fd 

(6)  The  point  source  s 
permit  no  longer: 

(a)  Involves  the  sam( 
substantially  similar 

(b)  Discharges  the 

(c)  Requires  the  sami 
or  operating  condition 

(d)  Requires  the  sam  ; 
and 


of  commencement 
the  legal  names  and 
and  operator  and  the 
type  of  facilities  and/ 
ihall  be  submitted. 


substintially  increased 

to  commencement 
ors  whose  facilities 
confnence  discharge 
ive  date  of  this 


ies  and/or  operations 

area  who  fail  to 
>eir  intent  to  be 
permit  and  obtain 
coverage  are  not 
;eneral  permit  to 
ficilities  into  the  named 


perst  n 


t) 
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as  soon  as 
ive  date  of  this  permit, 
lities  and/or 
ing  into  the  general 
ive  date  of  the 


ations 


and/or  operators 
)ennit  shall  notify  the 
nation  of  discharges. 


now  general  permit. 
'  to  notify  the 
be  covered  by  the 


Mav 


v  Require 
vidual  NPDES  Permit 


may  petition  the 
action.  Instances  where 
y  be  required 


;  n  a 


s  a  signifTcant 
tlo^: 

not  in  compliance 
this  permit; 
id  in  the 
strated  technology 
control  or  abatement  of 
the  point  source; 
guidelines  are 
iources  covered  by 


occ  jrreC 


iem  )n 


Management  Plan 
applicable  to  such 
;or 
)  covered  by  this 


type: 


sa  ne 


volume  or 
s  of  operations 
type  of  wastes; 
effluent  limitations 


or  similar  monitoring 


(e)  In  the  opinion  of  the  Director  is  more 
appropriately  controlled  under  a  general 
permit  than  under  an  individual  NPDES 
permit. 

5.  The  Director  may  require  an  individual 
permit  only  if  the  permittee  authorized  by 
the  general  permit  has  been  notified  in 
writing  that  an  individual  pwrmit  is  required, 
and  has  been  given  a  brief  explanation  of  the 
reasons  for  this  decision. 

6.  When  an  Individual  NPDES  Permit  is 
issued  to  an  operator  otherwise  subject  to 
this  general  permit,  the  applicability  of  this 
jjermit  to  that  owner  or  operator  is 
automatically  terminated  on  the  effective 
date  of  the  individual  permit. 

Appendix  B:  Part  n,  General  Requirements 
for  all  EPA.  Region  I.  General  NPDES 
Permits 

Section  A.  General  Requirements 

1.  DufyfoComp/y  see  40  CFR  122.41(a). 

2.  Permit  Actions  see  40  CFR  122.41(0. 

3.  Dutv  to  Provide  Information  see  40  CFR 
122.41(h). 

4.  Reopener  Clause. 

The  Regional  Administrator  reserves  the 
right  to  make  appropriate  revisions  to  this 
permit  in  order  to  establish  any  appropriate 
effluent  limitations,  schedules  of  compliance, 
or  other  provisions  which  may  be  authorized 
under  the  CWA  in  order  to  bring  all 
discharges  into  compliance  with  the  CWA, 

5.  Oil  and  Hazardous  Substance  Liability. 
Nothing  in  this  permit  shall  be  construed 

to  preclude  the  institution  of  any  legal  action 
or  relieve  the  permittee  from  any 
responsibilities,  liabilities,  or  penalties  to 
which  the  permittee  is  or  may  be  subject 
under  Section  31 1  of  the  CWA,  or  Section 
106  of  the  Comprehensive  Environmental 
Response.  Comp>ensation  and  Liability  Act  of 
1980  (CERCLA). 

6.  Property  Rights  see  40  CFR  122.41(g). 

7.  Confidentiality  of  Information. 

a.  In  accordance  with  40  CFR  part  2,  any 
information  submitted  to  EPA  pursuant  to 
these  regulations  may  be  claimed  as 
confidential  by  the  submitter.  Any  such 
claim  must  be  asserted  at  the  time  of 
submission  in  the  manner  prescribed  on  the 
application  form  or  instructions  or,  in  the 
case  of  other  submissions,  by  stamping  the 
words  "confidential  business  information" 
on  each  page  containing  such  information.  If 
no  claim  is  made  at  the  time  of  submission, 
EPA  may  make  the  information  available  to 
the  public  without  further  notice.  If  a  claim 
is  asserted,  the  information  will  be  treated  in 
accordance  with  the  procedures  in  40  CFR 
Part  2  (Public  Information). 

b.  Claims  of  confidentiality  for  the 
following  information  will  be  denied: 

(1)  The  name  and  address  of  any  permit 
applicant  or  permittee; 

(2)  Permit  applications,  permits,  aod 
effluent  data  as  defined  in  40  CFR 
2.302(a)(2). 

c.  Information  required  by  NPDES 
application  forms  provided  by  the  Regional 
Administrator  under  §  122.21  may  not  be 
claimed  confidential.  This  includes 
information  submitted  on  the  forms 
themselves  and  any  attachments  used  to 
supply  information  required  bv  the  forms. 

8.  Dofy  to  Reapply  see  40  CFR  122.41(b). 


9.  Right  of  Appeal. 

Within  thirty  (30)  days  of  receipt  of  notice 
of  a  final-jjermit  decision,  any  interested 
person,  including  the  permittee,  may  submit 
a  request  to  the  Regional  Administrator  for  an 
Evidentiary  Hearing  under  subpart  E,  or  a 
Non-Adversary  Panel  Hearing  under  subpart 
F,  of  40  CFR  part  1 24 ,  to  reconsider  or 
contest  that  decision.  The  request  for  a 
hearing  must  conform  to  the  requirements  of 
40  CFR  124.74. 

10.  State  Authorities. 

Nothing  in  part  122, 123,  or  124  precludes 
more  stringent  State  regulation  of  any  activity 
covered  by  these  regulations,  whether  or  not 
under  an  approved  State  program. 

11.  Other  Laws. 

The  issuance  of  a  permit  does  not 
authorize  any  injury  to  persons  or  property 
or  invasion  of  other  private  rights,  nor  docs 
it  relieve  the  permittee  of  its  obligation  to 
comply  with  any  other  applicable  FederaL 
State,  and  local  laws  and  regulations. 

Section  B.  Operation  and  Maintenance  of 
Pollution  Controls 

1 .  Proper  Operation  and  Maintenance  sec 
40  CFR  122.41  (e). 

2.  Need  to  Halt  or  Reduce  Not  a  Defense 
see  40  CFR  122.41  (c). 

3.  Duty  to  Mitigate  see  40  CFR  122^41  (d). 

4.  Bypass  see  40  CFR  122.41  (m). 

5.  Upset  see  40  CFR  122.41  (n). 

Section  C.  Monitoring  and  Records 

1.  Monitoring  and  Records  see  40  CFR 
122.41  ()). 

2.  Inspection  and  Entry  see  40  CFR  122.41  ■ 
(i). 

Section  D.  Reporting  Requirements 

1.  Reporting  Requirements  see  40  CFR 
122.41  (1). 

2.  Signatory  Requirement  see  40  CFR 
122.41  (k). 

3 .  A  vailability  of  Reports. 
Except  for  data  determined  to  be 

confidential  under  Paragraph  A. 7.  above,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available  for 
public  inspection  at  the  offices  of  the  State 
water  jKillution  control  agency  and  the 
Regional  Administrator.  As  required  by  the 
CWA,  effluent  data  shall  not  be  considered 
confidential.  Knowingly  making  any  false 
statement  on  any  such  report  may  result  in 
the  imposition  of  criminal  penalties  as 
provided  for  in  Section  309  of  the  CWA. 

Section  E.  Other  Conditions 

1.  Definitions  for  purposes  of  this  permit 
are  as  follows: 

Administrator  means  the  Administrator  of 
the  United  States  Environmental  Protection 
Agency,  or  an  authorized  representative. 

Applicable  standards  and  limitations 
means  all  State,  interstate,  and  Federal 
standards  and  limitations  to  which  a 
"discharge".or  a  related  activity  is  subject  to, 
including  water  quality  standards,  standards 
of  performance,  toxic  effluent  standards  or 
prohibitions,  "best  management  practices," 
and  pretreatment  standards  under  sections 
301,  302,  303,  304,  306,  307,  308.  403.  and 
405  of  CWA.     ' 

Application^mcans  the  EPA  standard 
national  forms  for  applying  for  a  permit. 
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including  any  additions,  revisions  or 
modifications  to  the  forms;  or  forms 
approved  by  EPA  for  use  in  "approved 
States,"  including  any  approved 
modifications  or  revisions. 

Average.  The  arithmetic  mean  of  values 
taken  at  the  frequency  required  for  each 
parameter  over  the  specified  period.  For  total 
and/or  fecal  coliforms,  the  average  shall  be 
the  geometric  rriean. 

Average  monthly  discharge  limitution 
means  the  highest  allowable  average  of 
"daily  discharges  '  over  a  calendar  month, 
calculated  as  the  sum  of  all  daily  discharges 
measured  during  a  calendar  month  divided 
by  the  number  of  daily  discharges  measured 
during  that  month. 

Average  weekly  discharge  limitation  means 
the  highest  allowable  average  of  "daily . 
discharges"  over  a  calendar  week,  calculated 
as  the  sum  of  all  daily  dischariges  measured 
during  a  calendar  week  divided  by  the 
number  of  daily  discharges  me.asured  during 
that  week. 

Best  Management  Practices  [BMPs)  means 
schedules  of  activities,  prohibitions  of 
practices,  maintenance  procedures,  and  other 
management  practices  to  prevent  or  reduce 
the  pollution  of  "waters  of  the  United 
States. '  BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  plant  site  runoff,  spillage 
or  leaks,  sludge  or  waste  disposal,  or 
drainage  from  raw  material  storage. 

Best  Professional  fudgement  IBPf)  means  a 
case-by-case  determination  of  Best 
Practicable  Treatment  (BPT),  Best  Available 
Treatment  (BAT)  or  other  appropriate 
standard  based  on  an  evaluation  of  the 
available  technology  to  achieve  a  p.-3rticular 
pollutant  reduction. 

Composite  Sample— A  sample  *:onsisting 
of  a  minimum  of  eight  grab  samples  collected 
at  equal  intervals  during  a  24-hour  period  (or 
lesser  period  as  specified  in  the  section  on 
Monitoring  and  Reporting)  and  combined 
proportional  to  flow,  or  a  sample 
continuously  collected  proportional! v  to  flow 
over  that  same  time  period. 

Continuous  Discharge  means  a  "discharge  ' 
which  occurs  without  intomiption 
-throughout  the.operating  hours  of  the  facility 
except  for  infrequent  shutdowns  for 
maintenance,  process  changes,  or  similar 
activities. 

CWA  or  "The  Act"  means  the  Clean  Water 
Act  (formerly  referred  to  as  the  Federal  Water 
Pollution  Control  Act  or  Federal  Water 
Pollution  Control  Act  Amendments  of  1972) 
Public  Law  92-500.  as  amended  by  Public 
•    Law  95-217,  Public  Law  95-576.  Public  Law 
96-483  and  Public  Law  97-117;  33  I'.S.C. 
1251  et  .leq. 

Daily  Discharge  means  the  discharge  of  a 
pollutant  measured  during  a  calendar  diiy  or 
any  24-hour  period  that  reasonably 
represents  the  calendar  day  for  purpo.ses  of      . 
.sampling.  For  pollutants  with  limitations 
expressed  in  units  of  mass,  the  daily 
discharge  is  calculated  a.s  the  total  mass  of 
the  pollutant  discharged  over  the  day.  F«r 
pollutants  with  limitations  expres.sed  in  ' 
other  units  of  measurements,  the  daily 
liischarge  is  calculated  as  the  average 
measuroment  of  the  pollutant  over  the  day. 
/?irer7or  means  the  person  authorized  to 
•<i,^n  NI'DES  permits  by  EPA  and/or  the  State. 


Discharge  Monitoring  Report  Form  IDMR) 
means  the  EPA  standard  national  form, 
including  any  subsequent  additions, 
revisions,  or  modifications,  for  the  reporting 
of  self-monitoring  results  by  permittees. 
DMRs  must  be  used  by  "approved  States"  as 
well  as  by  EPA.  EPA  will  supply  DMRs  to 
any  approved  State  upon  request.  The  EPA 
national  forms  may  be  modified  to  substitute 
the  State  Agency  name,  address,  logo,  and 
other  similar  information,  as  appropriate  in 
place  of  EPA:s. 

Discharge  of  a  pollutant  means: 

(a)  Any  addition  of  any  "pollutant"  or 
combination  of  pollutants  to  "waters  of  the 
United  States"  from  any  "point  source."  or 

(b)  Any  addition  of  any  pollutant  or 
combination  of  pollutants  to  the  waters  of  the 
"contiguous  zone"  or  the  ocean  from  any 
point  source  other  than  a  vessel  or  other 
floating  craft  which  is  being  used  as  a  means 
of  transportation. 

This  definition  includes  additions  of 
pollutants  into  waters  of  the  United  States 
from:  surface  runoff  which  is  collected  or 
channelled  by  man;  discharges  through 
pipes,  sewers,  or  other  converances  owned 
by  a  State,  municipality,  or  other  person 
which  do  not  lead  to  a  treatment  works;  and 
discharges  through  pipes,  sewrers,  or  other 
conveyances  leading  into  privately-  ov^med 
treatment  works. 

This  term  does  not  include  an  addition  of 
pollutants  by  any  "indirect  discharger." 

Effluent  limitation  means  anv  restriction 
imposed  by  the  Director  on  quantities, 
discharge  rates,  and  concentrations  of 
"pollutants"  which  are  "discharged"  from 
"point  sources"  into  "waters  of  the  llnited 
States."  the  waters  of  the  "conligiious  zone." 
or  the  ocean. 

Effluent  limitations  guidelines  means  a 
regulation  published  bv  the  Administrator 
under  Section  304(b)  of  CWA  to  adopt  or 
revise  "effluent  limitations." 

EPA  means  the  United  Stales 
■Environmental  Protection  Agency.  ' 

Grab  Sample — An  individual  s.imple 
collected  in  a  period  of  less  than  15  minuti^. 
Hazardous  Substance  means  any  substance 
designated  under  40  CFR  Part  ne'pursuiinf 
to  Section  311  of  CWA. 

Maximum  daily  dischar}^  limitation 
ninans  the  highest  allowable  "daily 
discharge." 

Municipality  mcan^  a  city.  town,  borough, 
crranfy,  parish,  district,  association,  or  other 
public  body  created  by  of  under  State  law 
and  having  jurisdiction  over  disposal  or 
sewage,  indu.strial  wastes,  or  other  wastes,  or 
an  Indian  tribe  or  an  authorized  Indian  tribe 
organization,  or  a  designated  and  approved 
management  agencv  under  section  208  of 
CWA. 

National  Pollutant  Discharge  Elimmotion 
System  means  the  national  program  for 
issuing,  modifying,  revoking  and  reissuing, 
terminating,  monitoring  and  i;nforrjng 
permits,  and  imposing  and  enf(»rcing 
pretreatment  requiremenis,  under  se(.ti(ji)s 
307.  402,  318,  and  405  of  OVA.  The  term 
inchules  an  "approved  program." 

New  discharger  means  any  building, 
stniclure.  facility,  or  installation: 

(a)  From  which  there  is  or  mjiy  In-  n 
"discharge  of  p<jllutants"; 


(b)  That  did  not  commence  the  "discharge 
of  pollutants"  at  a  particular  "site"  prior  to 
August  13,  1979; 

(c)  Which  is  not  a  "new  source";  and 

(d)  Which  has  never  received  a  finally 
effective  NPDES  p^it  for  discharaes  at  that 
"site". 

This  definition  includes  an  "indirect 
discharger"  which  ccHnmences  discha/piig 
into  '"waters  of  the  United  States"  after 
August  13, 1979.  It  also  includes  any  existing 
mobile  point  source  (other  than  an  offshore 
or  coastal  oil  and  gas  exploratory  drilling  rig 
or  a  coastal  oil  and  gas  developmental 
drilling  rig)  such  as  a  seafood  processing  rig, 
seafood  processing  vessel,  or  aggregate  plant, 
that  begins  dischaiiging  at  a  "site"  for  which 
it  does  not  have  a  permit;  and  any  offshore 
or  coastal  mobile  oil  and  gas  exploratory 
drilling  rig  or  coastal  mobile  oil  and  gas 
developmental  drilling  rig  that  commences 
the  dischaige  of  pollutants  after  August  13, 
1979,  at  a  "site"  under  EPA"s  permitting 
jurisdiction  for  which  it  is  not  covered  by  an 
individual  or  general  permit  and  which  is 
located  in  an  area  detemiined  by  the 
Regional  Administrator  in  the  issuance  of  a 
final  permit  to  be  an  area  of  biological 
concern.  In  determining  whether  an  area  is 
an  area  of  biological  concern,  the  Regional 
Administrator  shall  consider  the  fectors 
specified  in  40  CFR  125.122U)  (IJ  throuEh 
(10).  ^ 

An  offshore  or  coastal  mobile  exploratory 
drilling  rig  or  coastal  mobile  developmental 
drilling  rig  will  be  considered  a  "new 
discharger"  only  for  the  duration  of  its 
discharge  in  an  area  of  biological  cant  em. 

New  source  means  any  building,  structure, 
facility,  or  installation  from  which  there  is  or 
may  be  a  'discharge  of  pollutants,"  the 
construction  of  which  commenced: 

(a)  After  promulgation  of  standards  of 
performance  under  Section  306  of  CWA 
whit  h  are  applicable  to  such. 

(b)  A  ffer  proposal  of  standards  of 
performance  in  accordance  with  Section  306 
of  CWA  which  are  applicable  to  such  sourre, 
but  only  if  the  standards  are  promulgated  in 
a(.c()Rl,ince  with  SecJion  306  within  120  davs 
of  their  proposal. 

NF'DtS  miians  "National  Pollutant 
Dis(.harj>(>  Eiiminalion  System.  ' 

Nonilontdct  Cooling  Water  is  water  used 
to  Tmlm.v  temperature  which  does  not  come 
in  djr-.  1  f:oriact  with  any  raw  material, 
iniermediate  product,  a  waste  product  or 
fini.shed  product. 

(Mnei-  or  operator  means  the  owner  or 
i)|)ei-.i:or  ofany  "facility  or  activity"  subjett 
to  n^gulation  under  the  NPDES  prijgrams. 

Pt-rv.in  means  an  authorization,  license,  or 
equivHltnt  control  document  issued  by  EPA 
or  an  "approved  State.  ■ 

Person  means  an  individual,  association, 
partnership,  corporation,  municipality.  Stale 
or  Fedcr.il  agrni  y.  or  an  agent  or  emplovee 
thereof 

Point  stnirce  means  any  discernible. 
confint:<l.  and  discrete  convej-anoe,  including 
but  not  limited  to  any  pipe,  ditch,  channel, 
tunnel,  conduit,  well,  discrete  fissure, 
container,  rolling  stock,  concentrated  iinirool 
feeding  operation,  vessel,  or  odier  floating 
f;raft.  from  which  pollutants  are  or  may  be 
discharged.  This  term  does  not  include 
n^tiirn  flows  fix)m  irrigated  agriculIu^^ 
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fi  ter  1 


idfB 


:  thos  B 


used  ( 
sposal  ] 


,  and 


isted 


ified 


lis  ted 


Pollutant  means 
incinerator  residue 
garbage,  sewage  slu 
wastes,  biological 
materials  (except 
Atomic  Energy  Act  of 
use.  2011  etseq.)) 
discarded  equipment 
and  industrial,  munic  i 
waste  discharged  into 
mean: 

(a)  Sewage  from  v< 

(b)  Water,  gas.  or 
injected  into  a  well 
oil  or  gas.  or  water 
with  oil  and  gas  prod 
in  a  well,  if  the  well 
production  or  for  di 
approved  by  authority 
the  well  is  located 
determines  that  the  i 
not  result  in  the 
surface  water  resources 

Primary  industry 
industry  category  li 
settlement  agreement 
Defense  Council  et  al 
(D.D.C.  1976),  modifii 
(D.D.C.  1979));  also 
40CFR  part  122. 

Process  waste^^'ater 
which,  during  manu 
comes  into  direct  con 
the  production  or  use 
intermediate  product, 
byproduct,  or  waste 

Regional 
Regional  Administrator 
Boston,  Massachusetts 

State  means  any  of 
District  of  Ckilumbia.  i 
Commonwealth  of 
Islands,  American 
of  the  Pacific  Islands 

Secondary 
industn,'  category  whi 
industry  category. 

Toxic  pollutant 
as  toxic  in  appendix  I 
under  Section  307(a)( 

Uncontaminated 
precipitation  to  which 
been  added  and  has 
contact  with  any  raw 
product,  waste  produc  t 

Waters  of  the  Unitec 

(a)  All  waters  which 
were  used  in  the  past 
to  use  in  interstate  or 
including  all  waters 
ebb  and  flow  of  the  tic 
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(3)  Which  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in  interstate 
commerce; 

(d)  All  impoundments  of  waters  otherwise 
defined  as  waters  of  the  United  States  under 
this  definition; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  (d)  of  this  definition; 

(f)  The  territorial  sea;  and 

(g)  "Wetlands"  adjacent  to  waters  (other 
than  waters  that  are  themselves  wetlands) 
identified  in  paragraphs  (a)-(f)  of  this 
definition. 

Whole  Effluent  Toxicity  (WET)  means  the    ' 
aggregate  toxic  effect  of  an  effluent  measured 
directly  by  a  toxicity  test.  (See  abbreviations 
Section,  following,  for  additional 
information). 

Wetlands  means  those  areas  that  are 
inundated  or  saturated  by  surface  or  ground 
water  at  a  frequency  and  duration  su^icient 
to  support,  and  that  under  normal 
circumstances  do  support,  a  prevalence  of 
vegetation  typically  adapted  for  life  in 
saturated  soil  conditions.  Wetlands  generally 
include  swamps,  marshes,  bogs,  and  similar 
areas. 

2.  Abbreviations  when  used  in  this  permit 
are  defined  below: 

cu.  M/day  or  M3/day — cubic  meters  per 

day 
mg/l — milligrams  per  liter 
ug/1 — micrograms  per  liter 
lbs/day — pounds  per  day 
kg/day — kilograms  per  day 
Temp.  %1 — temperature  in  degrees 

Centigrade 
Temp.  °F — temperature  in  degrees 

Fahrenheit 
Turb. — turbidity  measured  by  the- 

Nephelometric  Method  (NTU) 
pH — a  measure  of  the  hydrogen  ion 

concentration 
CFS — cubic  feet  per  second 
MOD — million  gallons  per  day 
Oil  &  Grease — Freon  extractable  material 
ml/1 — milliliter(s)  per  liter 
Clj — total  residual  chlorine 
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[OPPTS-44612;  FRL-4903-4] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  isopropanol  (CAS 
No.  67-63-0)  and  1.2,4- 
trichlorobenzene  (CAS  No.  120-82-1) 
submitted  pursuant  to  a  final  test  rule 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 


and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B.  401  M  St..  SW.. 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 

I.  Test  Data  Submissions 

Test  data  for  isopropanol  were 
submitted  by  the  Chemical 
Manufacturers  Association  Isopropanol 
Panel  on  behalf  of  the  test  sponsors  and 
pursuant  to  a  test  rule  at  40  CFR 
799.2325.  They  were  received  by  EPA 
on  June  17, 1994.  The  submission 
describes  a  vapor  inhalation 
oncogenicity  study  in  fischer  344  rats. 
This  chemical  is  used  as  a  solvent  in 
consumer  products  and  industrial 
products  and  procedures. 

Test  data  for  1,2,4-trichiorobenzene 
were  submitted  by  the  Chemical 
Manufacturers  Association  on  behalf  of 
the  test  sponsor  and  pursuant  to  a  test 
rule  at  40  CFR  799.1053.  They  were 
received  by  EPA  on  June  23, 1994.  The 
submissions  describe  104-week  dietary 
carcinogenicity  studies  with  rats  and 
mice.  This  chemical  is  used  inorganic 
intermediates,  solvents,  dye  carriers, 
transformers,  and  dielectric  fluids. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44612).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Public  Docket  Office.  Rm.  B-607 
Northeast  Mall,  401  M  St.,  SW., . 
Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 
List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  July  18, 1994. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

jFR  Doc.  94-18448  Filed  7-27-94;  8:45  am) 
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Draft  General  NPDES  Permit  for 
Seafood  Processors  In  Alaska  in 
Waters  of  the  United  States:  General 
NPDES  Permit  No.  AK-G52-0000 

AGENCY:  Environmental  Protection 
Agency,  Region  10. 

ACTION:  Notice  of  Draft  General  NPDES 
Permit,  and  Notice  of  Finding  of  No 
Significant  Impact. 
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SUMMARY:  The  Director.  Water  Division, 
EPA  Region  10,  is  proposing  to  reissue 
general  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  no. 
AK-G52-0000  for  seafood  processors  in 
Alaska  pursuant  to  the  provisions  of  the 
Clean  Water  Act.  33  U.S.C.  1251  et  seq. 
The  proposed  general  NPDES  permit 
will  authorize  discharges  from  offshore, 
nearshore  and  shore-based  vessels  and 
onshore  facilities  engaged  in  the 
processing  of  fresh,  frozen,  canned, 
smoked,  salted  and  pickled  seafoods. 
The  proposed  permit  will  also  authorize 
discharges  from  offshore  vessels 
(operating  more  than  one  nautical  mile 
from  shore  at  MLLW)  that  are  engaged 
in  the  processing  of  seafood  paste, 
mince  or  meal.  The  proposed  permit 
will  authorize  discharges  of  processing 
wastes,  process  disinfectants,  sanitary 
wastewater  and  other  wastewaters, 
including  domestic  wastewater,  cooling 
water,  boiler  water,  gray  water, 
freshwater  pressure  relief  water, 
refrigeration  condensate,  water  used  to 
transfer  seafood  to  a  facility,  and  live 
tank  water.  The  proposed  permit  will 
authorize  discharges  to  waters  of  the 
United  States  in  and  contiguous  to  the 
State  of  Alaska,  except  for  receiving 
waters  excluded  from  coverage  as 
protected,  special,  at-risk,  degraded  or 
adjacent  to  a  designated  "seafood 
processing  center." 

The  proposed  general  NPDES  permit 
for  seafood  processors  in  Alaska  will  not 
authorize  discharges  from  nearshore  or 
shore-based  seafood  processors  of 
mince,  paste  or  meal  (operating  one 
nautical  mile  or  less  f^om  shore  at 
MLLW).  The  proposed  permit  will  not 
authorize  discharges  of  petroleum 
hydrocarbons,  toxic  pollutants,  or  other 
pollutants  not  specified  in  the  permit. 
The  proposed  permit  will  not  authorize 
discharges  to  waters  excluded  from 
coverage  as  protected,  special,  at-risk, 
degraded  or  adjacent  to  a  designated 
"seafood  processing  center." 

A  draft  NPDES  permit,  fact  sheet  and 
other  documents  of  the  administrative 
record  are  available  upon  request. 

PUBLIC  NOTICE  ISSUANCE  DATE: 
Monday,  July  25,  1994. 

PUBLIC  NOTICE  EXPIRATION  DATE: 
Tuesday.  August  23,  1994. 


PUBLIC  COMMENTS:  Interested 
persons  may  submit  written  comments 
on  the  draft  general  NPDES  permit  to 
the  attention  of  Bumey  Hill  at  the 
address  below.  All  comments  should 
include  the  name,  address,  and 
telephone  number  of  the  commenter 
and  a  concise  statement  of  comment  and 
the  relevant  facts  upon  which  it  is 
based.  Comments  of  either  support  or 
concern  which  are  directed  at  specific, 
•    cited  permit  requirements  are 
appreciated.  Comments  must  be 
submitted  to  EPA  on  or  before  the 
expiration  date  of  the  public  notice. 

After  the  expiration  date  of  the  public 
notice,  the  Director,  Water  Division. 
EPA  Region  10.  will  make  a  final 
determination  with  respect  to 
reissuance  of  the  general  permit.  The 
tentative  requirements  contained  in  the 
draft  general  permit  will  become  final 
conditions  if  no  substantive  comments 
are  received  during  the  public  comment 
period.  The  permit  is  expected  to 
become  effective  on  November  1. 1994. 
Persons  wishing  to  comment  on  State 
Certification  oTthe  proposed  general 
NPDES  permit  should  submit  written 
comments  within  this  30-day  comment 
period  to  the  State  of  Alaska.  Alaska 
Department  of  Environmental 
Conservation  (ADEC),  410  Willoughby 
Avenue.  Suite  105,  Juneau.  Alaska 
99801-1795.  Comments  should  be 
addressed  to  the  attention  of  Alaska 
Water  Quality  Standards  Consistency 
Review. 

Persons  wishing  to  comment  on  the 
State  Determination  of  Consistency  with 
the  Alaska  Coastal  Management 
Program  should  submit  written 
comments  within  this  30-day  comment 
period,  to  the  State  of  Alaska,  Office  of 
Management  and  Budget.  Division  of 
Governmental  Coordination,  P.O.  Box 
AW.  Juneau,  Alaska  99811-0165. 
Comments  should  be  addressed  to  the 
attention  of  Alaska  Coastal  Management 
Program  Consistency  Review. 

Persons  wishing  to  comment  on  the 
EPA  Finding  of  No  Significant  Impact 
IFNSI)  (see  Attachment  1),  based  on  the 
environmental  assessment,  should 
submit  written  comments  within  this  30 
day  period.  All  comments  should 
include  the  name,  address  and 
telephone  number  of  the  commenter 
and  a  concise  statement  of  the  basis  of 
any  comment  and  the  relevant  facts 
upon  which  it  is  based.  Comments 
should  be  submitted  to  Bumey  Hill  at 
the  address  below. 

PUBLIC  HEARING:  Public  hearings 
on  the  proposed  general  NPDES  permit 
are  tentatively  scheduled  to  be  held  in 
Anchorage,  Alaska,  and  Seattle. 
Washington.  The  Anchorage  hearing 
will  be  held  at  the  Federal  Building.  222 


West  Seventh,  Anchorage.  Alaska,  on 
Thursday.  August  25.  1994,  from  6  p.m. 
until  all  persons  have  been  heard. 
Persons  interested  in  making  a 
statement  at  the  Anchorage  hearing 
should  contact  Valerie  Haney  at  (907) 
271-3651  by  4:00  p.m.  PDTby  August 
22. 1994.  The  Seattle  hearing  will  be 
held  at  Freeway  Park  Plaza  Building, 
Room  12A,  1200  Sixth  Avenue.  Seattle. 
Washington,  on  Tuesday,  August  30. 
1994.  from  2  p.m.  until  all  persons  have 
been  heard.  Persons  interested  in 
making  a  statement  at  the  Seattle 
hearing  should  contact  Florence  Carroll 
at  the  address-below  or  at  (206)  553- 
1760%  4:00  p.m.  PDT  on  Friday. 
August  26,  1994. 

Either  or  both  of  the  public  hearings 
will  be  cancelled  if  insufficient  interest 
is  expressed  in  them.  Interested  persons 
can  contact  Florence  Carroll  or  Valerie 
Haney  between  the  hours  of  8:30  a.m. 
and  4  p.m.  PDT  to  confirm  that  the 
hearings  will  take  place.  At  the 
hearings,  interested  persons  may  submit 
oral  or  written  statements  concerning 
the  draft  general  NPDES  permit. 

APPEAL  OF  PERMIT:  Within  120 
days  following  the  service  of  notice  of 
EPA's  final  permit  decision  under  40 
CFR  §  124.15,  any  interested  person  may 
appeal  the  Permit  in  the  Federal  Court 
of  Appeal  in  accordance  with  Section 
509(b)(1)  of  the  Clean  Water  Act. 
Persons  affected  by  a  general  permit 
may  not  challenge  the  conditions  of  the 
the  Permit  as  a  right  of  further  EPA 
proceedings.  Instead,  they  may  either 
challenge  the  Permit  in  court  or  apply 
for  an  individual  NPDES  permit  and 
then  request  a  formal  hearing  on  the 
issuance  or  denial  of  an  individual 
permit. 

ADMINISTRATIVE  RECORD:  The 
complete  administrative  record  for  the 
draft  permit  is  available  for  public 
review  at  the  EPA  Region  10  Librar>-, 
iOth  Floor,  at  the  address  listed  below. 
Copies  of  the  draft  general  NPDES 
permit,  fact  sheet,  and  the 
environmental  assessment  are  available 
upon  request  ft-om  the  Region  10  Public 
Information  Center  at  1-800-424-4 EPA 
(4372). 

ADDRESSES:  Public  comments  should  be 
sent  to:  Environmental  Protection 
Agency  Region  10.  Wastewater 
Management  and  Enforcement  Branch 
(WD-137),  1200  Sixth  Avenue,  Seattle. 
Washington,  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bumey  Hill,  of  EPA  Region  10.  at  the 
address  listed  above  or  telephone  (206) 
553-1761. 

Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in   • 
the  notice  printed  above.  I  hereby  certiiv 
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EPA  will  fully  consider  all  comments 
received  during  this  public  notice  period 
before  taking  final  action. 

Sincerely, 
Janice  Hastings  for  Charles  E.  Findlcy. 
Director.  Water  Division. 
|FR  Doc.  94-18325  Filed  7-27-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Carolina  First  BancShares,  inc.,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bsink  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  becomes  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applicaticms 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicalion  haaiieen  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comnjent  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
v^itten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unl^  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
22.  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)' 701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  Carolina  First  BancShares,  Inc., 
Lincolnton,  North  Carolina;  to  acquire 
20  percent  of  the  voting  shares  of  First 
Gaston  Bank  of  North  Carolina. 
Gastonia,  North  Carolina,  a  de  novo 
bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  NVV..  Atlanta,  Georgia 
30303: 

1.  Commercial  Bancorp  of  Gwinnett. 
Inc.,  Lawrenceville,  Georgia;  to  merge 
with  Commercial  Bancorp  of  Georgia. 
Inc..  Atlanta.  Georgia,  and  thereby 
indirectly  acquire  Commercial  Bank  of 
Georgia.  Atlanta.  Georgia. 


Board  of  Governors  of  th#  Federal  Reserve 
System.  July  22.  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  94-18376  Filed  7-27-94;  8:45  am] 

BILUfMi  CODC  621(K)1-F 


Heritage  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  j^ersons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
22,  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  Heritage  Bancshares,  Inc., 
Mannington,  West  Virgina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Exchange  Bank,  Mannington,  West 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Country  Bank  Shares  Corporation. 
Mount  Horeb.  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Belleville 
Bancshares  Corporation,  Belleville, 
Wisconsin,  and  thereby  indirectly 
acquire  Belleville,  State  Bank, 
Belleville,  Wisconsin. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 
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1.  Peoples  First  Corporation,  Paducab, 
Kentucky;  to  acquire  100  percent  of  the 
voting  share  of  Libsab  Bancorp.,  Inc., 
Mayfield,  Kentucky,  and  thereby 
indirectly  acquire  Liberty  Bank  &  Trust 
Company.,  Mayfield,  Kentucky. 

In  connection  with  this  application, 
PFC  Acquisition  Corporation  II, 
Paducab,  Kentucky,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Li  bsab  Bancorp. ,  Inc. , 
Mayfield,  Kentucky,  and  thereby 
indirectly  acquire  Liberty  Bank  &  Trust 
Company,  Mayfield,  Kentucky. 

D.  Federal  Reserve  Bank  oi 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

J.  Montana  Community  Banks,  Inc., 
Ronan,  Montana;  to  acquire  100  percent 
of  the  voting  shares  of  Community 
Bank-Missoula,  Inc.,  Mi.ssoula, 
Montana. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  July  22.1994.  " 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-18373  Filed  7-27-94:  8:45  am) 
BILLING  CODE  621(M>1-F 


IBS  Financial  Corp.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  17, 
1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  IBS  Financial  Corp.,  Cherry  Hill, 
New  Jersey;  to  engage  de  novo  in  the 
making  and  servicing  of  loans,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22,  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-18375  Filed  7-27-94;  8:45  ami 
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King  Bancshares,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  22, 
1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  King  Bancshares,  Inc.,  Kingman, 
Kansas;  to  acquire  Turon  Banc  Shares, 
Inc.,  Turon,  Kansas,  and  thereby 
indirectly  acquire  The  Turon  State 
Bank,  Turon,  Kansas. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Sylvia,  Inc.,  Sylvia,  Kansas,  and  thereby 
engage  in  the  sale  of  general  insurance 
in  a  community  of  less  than  5,000, 
where  King  Bancshares  will  have  a 
lending  office,  pursuant  to 
225.25(B)(8)(iii)(A)  of  the  Board's 
Regulation  Y.  The  geographic  scope  lor 
the  activity  is  Anthony,  Atlanta,  Turon, 
Sylvia  and  Kingman  Counties  in  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  July  22,  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-18377  Filed  7-27-94;  8:45  ami 
BILUNG  COOE  621(M)1-F 


Winford  Hughes  Morris,  et  al.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies  > 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  oftheBoard'sRegulation  Y(12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 
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The  notices  are  aval  able  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicate i  Once  the 
notices  have  been  acc(  ipted  for 
processing,  they  will  i  Iso  be  available 
for  inspection  at  the  o  Fices  of  the  Board 
of  Governors.  Interest*  d  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicate  i  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  .7. 1994. 

A.  Federal  Reserre  }ank  of  Atlanta 

(Zane  R.  Kelley,  Vice  1  "resident)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

J.  Win  ford  Hughes  1  lurris.  Leesville. 
Louisiana:  to  acquire  i  n  additional  2 
percent  for  a  total  of  3  6  percent;  Ralph 
Dillon  McRae.  St.,  Let  sville,  Louisiana, 
to  acquire  an  addition  il  8  percent  for  a 
total  of  8.6  percent:  Hi  nry  Buford 
Sartor.  Leesville,  Loui  iiana,  to  acquire 
an  additional  7  percer  t  for  a  total  of  8 
percent:  William  Vem  on  McRae, 
Leesville,  Louisiana,  t )  acquire  8.2 
percent;  Murphy  O'Ba  nion,  Leesville. 
Louisiana,  to  acquire  I  .6  percent; 
Donald  Alan  Coins,  L(  lesville. 
Louisiana,  to  acquire  I  .2  percent; 
George  Douglas  Brandon,  Leesville, 
Louisiana,  to  acquire  '  .4  percent; 
George  Dale  Lord.  Leesville,  Louisiana, 
to  acquire  an  addition  d  8.2  percent  for 
a  total  of  8.5  percent:  i  irid  Carney  Jean 
Midkiff.  Leesville,  Louisiana,  to  acquire 
7.4  percent  of  the  voti  ig  shares  of 
Vernon  Bancshares,  Ir  c,  Leesville. 
Louisiana,  and  thereb  '  indirectly 
acquire  Vernon  Bank,  Leesville, 
Louisiana.  These  noti  icants  have  Tded  a 
notice  that  they  are  acing  in  concert  for 
purpose  of  the  Changs  in  Bank  Control 
Act. 

B.  Federal  Reserve  iank  of  Chicago 

(James  A.  Bluemle,  Vi  ;e  President)  230 
South  LaSalle  Street,  i  Chicago.  Illinois 
60690: 

1.  Joseph  D.  Daly.  F  irley,  Iowa,  and 
Nancy  A.  Dunkel,  Dye  rsville.  Iowa;  to 
acquire  100  percent  o  the  voting  shares 
of  Worthington  Bancc  rporation, 
Worthington,  Iowa,  ar  d  thereby 
indirectly  acquire  Stal  e  Bank  of 
Worthington,  Worthir  gton.  Iowa. 

B()ard  of  Governors  of  he  Federal  Reserve 
System.  July  22.  1W4. 

fennifer  |.  JbhiLVtii, 

Deputy  Secretory  of  the  I  ourd 

|FR  Doc.  94-18374  FiUd  7-27-94 ; fl:45  .imi 
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Rufus  Sister,  et  al.;  Change  in  Bank 
Centre!  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  17,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

7.  Rufus  Sisler,  Coggon.  Iowa;  to 
acquire  an  additional  18.18  percent,  for 
a  total  of  41.28  percent,  of  the  voting 
shares  of  North  Linn  Corporation. 
Coggon,  Iowa,  and  thereby  indirectly 
acquire  Linn  County  State  Bank. 
Coggon,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

/.  Robert  Stephen  Carwack,  Hinton. 
Oklahoma;  to  acquire  an  additional  4.49 
percent,  for  a  total  of  28.88  percent,  of 
the  voting  shares  of  Midstate  Bancorp, 
Inc.,  Hinton,  Oklahoma,  and  thereby 
indirectly  acquire  First  Community 
Bank.  Blanchard,  Oklahoma  and  First 
State  Bank,  Hinton,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  )uly  22. 1994. 
lennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FK  Doc.  94-18378  Filed  7-27-94;  8:45  ami 

BILLING  COOC  621(M}1-f  • 


West  Coast  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 


engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Urdess  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efBciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  17, 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

7.  West  Coast  Bancorp  Inc.,  Cape 
Coral,  Florida;  to  engage  de  novo  in 
factoring  accounts  receivable,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  Lee  County. 
Florida. 

Board  of  Governors  of  the  Federal  K(rscn.-e 
System.  July  22, 1994. 
lennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-18379  Filed  7-27-94;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Public 
Information  Notice 

The  General  Services  Administration 
(GSA)  invites  public  officials  and  other 
concerned  parties  to  participate  in  the 


public  scoping  process  for  the 
preparation  of  an  Environmental 
Assessnwnt  (EA)  pursuant  to  the 
National  Environmental  Policy  Act. 
The  EA  will  address  the  planned 
construction  of  a  new  Federal  Building- 
U.S.  Courthouse  in  Tucson.  Arizona. 
The  proposed  building  would  provide 
approximately  423,000  gross  square  feet 
space  plus  100  inside  parking  spaces 
and  87  outside  parking  spaces  to 
accommodate  U.S.  Courts  and  other 
federal  executive  agencies  on  a  four-acre 
site. 

Public  participation  in  the  scoping 
process  is  encouraged  to  identify 
potential  areas  of  concern  which  should 
be  addressed  in  the  EA.  Both  written 
and  oral  comments  are  solicited  and 
will  be  considered. 

A  public  scoping  meeting  will  be  held 
on  August  2.  1994  from  4  p.m.  to  7  p.m. 
at  City  Hall,  Council  Chambers,  255 
West  Alameda,  Tucson,  Arizona  85701. 

Written  comments  in  addition  to,  or 
in  lieu  of,  oral  comments  at  the  meeting 
may  be  sent  postmarked  no  later  than 
August  9,  1994,  or  sent  by  facsimile 
transmission  to  (415)  744-8117  no  later 
than  August  16,  1994.  Written 
comments  should  be  addressed  to  Ms. 
Mitra  K.  Nejad,  GSA  Planning  Staff 
(9PL).  Public  Buildings  Service,  525 
Market  Street,  San  Francisco,  California 
94105. 

Dated:  July  20.  1994. 
Aki  K.  Nakao. 

Actinfi  RegioTtal  Administrator  (!>AI 

|FR  Doc.  94-18399  Filed  7-27-94:  8:45  am] 
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Interagency  Committee  for  Medical 
Records  (ICMR);  Stocking  Change  of 
SF  528,  Medical  Record— Muscle 
Function  By  Nerve  Distribution:  Face, 
Neck,  and  Upper  Extremity 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 
DATES:  July  28,  1994. 
Dated:  July  19.  1994. 
Theodoce  D.  Freed. 
Chief  Forms  Management  Branch. 
(PR  Doc.  94-18402  Filed  7-27-94;  8:45  am| 
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SUMMARY:  The  General  Services 
Administration/ICMR  is  changing  the 
.stocking  requirement  of  SF  528,  Medical 
Recoitl-^uscle  Function  By  Nerve 
Distribution:  Face,  Neck,  and  Upper 
Extremity,  This  form  is  now  authorized 
for  local  reproduction.  You  can  request 
a  camera  copy  of  SF  528  from  General 
Services  Administration  (CARM),  Attn.: 
Barbara  Williams,  (202)  501-0581. 
This  form  is  also  revised  to: 
1.  To  delete  "grade;  SSAN;  rank; 
rate:"  from  "PATIENT'S 
IDENTIFICATION"  item  and  replace 
with  "ID  no.  CSSN  or  other);". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  the  reauthorization 
of  an  information  collection  titled: 
"JOBS  Program  Tribal  Quarterly 
Report."  This  information  collection 
sponsored  by  the  Office  of  Family 
Assistance  (OFA)  of  the  Adminis'tration 
for  Children  and  Families  (ACF)  is 
currently  approved  under  O.MB  Control 
Number  0970-0118. 
ADDRESSES:  Copies  of  this  reporting 
document  may  be  obtained  from 
Edward  E.  Saunders  of  the  Office  of 
Information  Systems  Management,  ACF. 
by  calling  (202)  205-7921. 

Written  comments  and  questions  for 
this  information  collection  should  be 
sent  directly  to:  Laura  Oliven,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3002,  725  17th 
Street  NW.,  Washington,  DC  20503 
(202) 395-7316. 

Information  on  Document 

Title:  ]OBS  Program  Tribal  Quarterly 
Report  ACF  Form  1 14. 

OAffiA^o.;  0970-0118. 

Description:The  Office  of  Family 
Assistance  (OFA)  of  the  Administration 
for  Children  and  Families  (ACF)  has 
granted  funds  to  76  Indian  Tribes, 
Alaska  Native  organizations  (including 
consortia  of  Alaska  Native 
organizations)  and  consortia  of  eligible 
Tribes  to  operate  JOBS  programs 
pursuant  to  45  CFR  250.71.  Since  Tribal 
grantees  must  require  other  agencies  to 
track  and  report  satisfactory 
participation  and  the  use  of  JOBS  funds 
pursuant  to  45  CFR  250.95(e),  the 
Secretary  has  determined  that  quarterly 
reports  are  necessary  to  properly 
monitor  activity  and  success  of  Tribal 
JOBS  programs.  The  information 


requested  on  Form  ACF-114,  on  a 
quarterly  basis,  will  provide  sufficient 
programmatic  and  expenditure  data  to 
monitor,  analyze  and  evaluate  the 
degree  to  which  Tribal  members  living 
in  designated  service  areas  are  being 
assisted  to  avoid  long-terra  welfare 
dependenc:y  and  to  achieve  self- 
sufficiency.  Form  ACF-114  comprises 
Tribal  JOBS  program  information  on  the 
number  of  participants  and  number  of 
family  members.  AFDC  family/case 
status,  JOBS  participant  characteristics, 
services  provided.  JOBS  activities  and 
component  assignments  and  education 
activities. 

The  information  guideline  will  also 
provide  standardize  definitions  and 
instructions  for  collecting  and  reporting 
tribal  JOBS  program  data. 

Annual  Number  of  Respcmdents „.7h 

Annual  Frequency 4 

Average  Burden  Per  Response 8 

Total  Burden  Hours 2,4;i:i 

Larrj'  Guerrero, 

Deputy  Director.  Office  of  Information 

Systems  Management. 

(PR  Doc  94-18408  Piled  7-27-94:  8:4.'i  anij 
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Centers  for  Disease  Control  and 
Prevention 

Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community 
Control  Programs;  Reestablishment 

ACTION:  Notice  of  Reestablishment— 
Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community 
Control  Programs. 


Pursuant  to  the  Federal  Advisory 
Committee  Acl.  5  U.S.C.  Appendix  2. 
the  Centers  for  Disease  Control  and 
Prevention  announces  the 
reestablishment  of  the  following  Federal 
advisory  committee  by  the  Secretary'  of 
Health  and  Human  Services: 

Designation;  Technical  Advisory 
Committee  for  Diabetes  Translation  and 
Community  Control  Programs. 

Purpose:  The  Committee  shall  advise 
the  Director.  Centers  for  Disease  Control 
and  Prevention,  regarding  priorities  and 
feasible  goals  for  translation  activities 
and  community  control  programs 
designed  to  reduce  risk  factors, 
morbidity,  and  mortality  associated 
with  diabetes  and  its  compUcations.  The 
Committee  shall  advise  regarding 
policies,  strategies,  goals  and  objectives, 
and  priorities;  identify  research 
advances  and  technologies  ready  for 
translation  into  widespread  conimunity 
practice:  recommend  public  health 
strategies  to  be  implemented  through 
community  interventions;  advise  on 
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operational  research  and  outcome 
evaluation  methodologies;  identify 
research  issues  for  further  clinical 
investigation;  and  a(  Ivise  regarding  the 
coordination  of  proj  rams  with  Federal, 
voluntary,. and  privj  te  resources 
involved  in  the  pro\  ision  of  services  to 
I  people  with  diabete.. 

Authority  for  this  committee  will 
expire  June  15, 199f ,  unless  the 
Secretary  of  Health  i  ind  Human 
Services,  with  the  c(  incurrence  of  the 
Committee  Managenent  Secretariat, 
General  Services  Ac  ministration, 
formally  determines  that  continuance  is 
in  the  public  interes  I. 

Dated:  July  21,1994 
William  H.  Gimson, 

Acting  Associate  Direc  or  for  Policy 
Coordination.  Centers  or  Disease  Control  and 
Prevention  (CDC). 
|FR  Doc.  94-18363  Fil  id  7-27-94:  8:45  am] 
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[Announcement  NumI  »er  101 BJ 

Addendum  to  Annojuncement  101; 
Program  Announcement  and 
Availability  of  Funds  for  FY  1994 
Demonstration  Projects  for  the 
Development  of  State  Immunization 
Infonmation  Systerr^s 

Introduction 
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number  of  live  births  occurring  in  a 
State  each  year. 

Component  Two  will  provide  funds 
for  developing,  acquiring,  installing, 
and  maintaining  statewide  information 
systems  and  communications  networks 
that  support  the  goals  of  the  SIIS  and  of 
the  CDC  Information  Network  for  Public 
Health  Officials  (CDC  INPHO).  When 
implemented,  these  statewide  networks 
will  enable  public  health  personnel  to 
communicate  with  each  other  and  with 
CDC  by  exchanging  electronic  mail, 
accessing  CDC  information  databases, 
and  exchanging  public  health  data.  The 
networks  will  be  fully  integrated  info 
and  supportive  of  statewide 
immunization  information  systems. 
These  integrated  networks  and  systems 
will  serve  to  ensure  the  highest  possible 
vaccination  levels  of  children  by 
recording  individual  immunization 
events,  prompting  follow-up  of  those 
children  who  missed  their  scheduled 
vaccinations,  and  allowing  for  the 
confidential  exchange  of  immunization 
information  between  States  to  ensure 
continuity  of  care. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(To  order  a  copy  of  "Healthy  People 
2000,"  see  the  section  entitled  WHERE  TO 
OBTAIN  ADDITIONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
Section  317  of  the  Public  Health  Service 
Act,  42  U.S.C.  247b,  as  amended. 
Applicable  program  regulations  are 
found  in  42  CFR  Part  51b.  Subparts  A 
and  B. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
departments  of  public  health  in  each 
State;  New  York,  New  York;  District  of 
Columbia;  Puerto  Rico;  Virgin  Islands 
and  U.S.  territories  located  in  the  Pacific 
Basin;  hereafter  referred  to  as  grantees. 
This  eligibility  limitation  is  based  on 
the  governmental  entity  responsible  for 
legislation  on  disseminating  birth 


certificate  data.  Grantees  with  no 
immunization  information  system  in 
place  are  encouraged  to  apply.  Grantees 
with  immunization  information  systems 
in  place  are  encouraged  to  apply  with 
the  intent  of  upgrading,  enhancing,  or 
expanding  their  current  system  to  the 
conditions  set  forth  in  this 
announcement. 

Availability  of  Funds 

Approximately  $7,000,000  is  available 
in  FY  1994  to  fund  two  separate 
components  of  this  Announcement.  Of 
the  $7  million,  approximately  $5 
million  (Component  One)  will  be 
available  for  grantees  to  implement  the 
central  or  core  portion  of  a  statewide 
immunization  information  system  (SIIS) 
database.  This  will  include  hardware 
and  software  that  will  eventually  be 
required  for  interstate  and  intrastate 
transfer  of  immunization  data.  The 
average  award  is  expected  to  be 
$200,000,  ranging  from  $100,000  to 
$400,000.  The  awards  will  be  provided 
to  approximately  20  grantees.  The 
supplemental  awards  will  be  made  on 
or  about  September  15.  1994.  Based  on 
availability  of  funds,  it  is  anticipated 
that  additional  projects,  if  their 
applications  are  approved,  will  be 
awarded  grants  early  in  FY  1995  to 
install  the  core  or  centralized  portion  of 
the  SIIS. 

The  remaining  $2  million 
(Component  Two)  will  be  available  for 
funding  two  to  four  grantees  to  develop 
wide-area  telecommunication  networks. 
The  average  award  is  expected  to  be 
between  $500,000  and  $1,000,000  per 
year  for  up  to  three  years  and  will  be 
made  for  a  12-month  activity  period 
within  a  three  year  period  of 
performance,  beginning  in  FY  1994. 
These  awards  will  be  made  on  or  about 
September  30, 1994. 

Note:  Funding  estimates  may  vary  and  are 
subject  to  change. 

Additional  awards  for  Component 
Two  only,  will  be  made  based  on 
satisfactory  progress  of  developing  and 
maintaining  statewide  informational 
systems  and  communication  networks 
that  support  the  goals  of  State 
immunization  information  systems  and 
of  the  CDC  INPHO.  and  the  availability 
of  funds. 

Purpose 

The  purpose  of  this  grant  program  is 
to  ensure  that  the  following  automated 
systems  are  in  place  for  each  State  by 
October  1.1996: 

•  A  system  that  ensures  the  adequate 
immunization  of  at  least  90  percent  of 
all  children  born  on  or  after  October  1 . 
1994. 


•  A  system  that  ensures  the  follow-up 
of  children  who  miss  scheduled 
vaccinations. 

•  A  secure  and  confidential  system 
that  enables  appropriate  health  care 
providers  within  States  to  access  a 
child's  vaccination  record  to  determine 
their  status. 

•  A  system  that  monitors  adverse 
reactions  to  immunizing  agents. 

•  A  system  that  monitors  vaccine 
distribution  and  usage. 

The  distribution  of  grant  funds  has 
been  systematic  Funds  were  provided 
in  FY  1993  for  each  project  area  to 
conduct  a  needs  assessment.  In  FY 
1994.  funds  were  available  to  each 
grantee  to  develop  short-  and  long-range 
plans  using  the  data  acquired  from  the 
needs  assessment.  Funds  are  now 
available  for  the  next  step — the 
installation  of  the  core  or  central  portion 
of  the  SIIS. 

This  grant  announcement  is  divided 
into  two  components: 

(1)  To  implement  a  core  or  central 
computerized  immunization 
information  system  and 
communications  interfaces  that  will 
allow  transfer  of  immunization 
information  on  an  intra-  and  interstate 
network  between  heterogenous  systems 
(Component  One). 

(2)  To  develop  and  implement 
statewide  telecommunications  networks 
that  will  eventually  connect  CDC,  State, 
and  local  health  agencies.  These 
networks  (local  area  networks  and  wide 
area  networks)  will  directly  link  with 
and  support  the  National  Immunization 
Program  (NIP)  immunization 
information  system  goals  and  objectives 
(Component  Two). 

Therefore,  applicants  may  apply  for 
funding  for  one  of  the  following: 

1.  Component  One  only. 

2.  Component  Two  only. 

3.  Components  One  and  Two. 

Program  Requirements 

To  receive  funds,  each  applicant  must 
satisfactorily  address  the  following 
program  elements  for  funding 
Component  One. 

1.  Complete  and  submit  a  satisfactory 
needs  a.ssessment  and  plan  for 
implementing  an  immunization 
information  system{s). 

2.  Develop  and  implement  an  initial 
immunization  record  in  the  SIIS 
database  using  an  electronic  birth 
registry  interface  or  an  appropriate 
ahernative  method  which  would 
capture  all  infants  in  the  State's  annual 
birth  cohort. 

3.  Provide  evidence  of  cooperation, 
coordination,  and  collaboration  between 
the  State  health  department  and  the 
various  lo<  il  public  and  private  health 
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care  agencies  that  will  be  involved  in 
the  planning,  development,  and 
implementation  of  SIIS. 

4.  Demonstrate  the  capability  to 
expand  the  number  of  other  systems 
that  are  able  to  interface  effectively  with 
SIIS. 

5.  Provide  assistance  and  the  physical 
space  for  the  installation  of  the 
communications  lines,  hardware  and 
software. 

6.  Prejiare  to  coordinate 
demonstration  activities  among  State 
and  local  data  processing  units.  State 
immunization  program,  and  major 
immunization  health  care  providers, 
e.g.,  health  department  clinics,  health 
maintenance  organizations,  hospital 
outpatient  clinics,  community  health 
centers. 

7.  Seek  support  from  the  health 
community  and  professional 
organizations  in  promoting  acceptance 
and  participation  in  the  SIIS  activities. 

8.  Demonstrate  the  use  of  other 
funding  resoun::es  to  include  redirecting 
existing  funds,  unobligated  funds.  lAP 
funds,  funds  from  other  Federal,  State, 
or  private  sources  and  the  like. 

9.  Provide  an  estimate  of  State,  local, 
or  other  funds  spent  to  date  on  the 
development  of  a  statewide 
immunization  system  or  an  integrated 
system  of  which  immunization  is  a  part. 
Also  provide  an  estimate  of  the  amount 
of  State,  local;  or  other  funds  that  will 
be  needed  to  complete  the  statewide 
system. 

ID.  Describe  hardware  and  software 
requirements  and  estimated  costs. 
Growth  and  flexibility  of  the  system 
must  be  considered  in  the  purchase  of 
hardware  and  software. 

Note:  State  immunization  information 
.systems  must  meet  or  exceed  the  System 
Fault  Tolerance  L^vel  11  standard  described 
in  Novell  operating  systems  manuals, 
including  disk  mirroring,  differential 
backups,  off-site  storage  of  backups, 
continuous  and  non-interrupted  power  and 
power  surge  protection.  The  system(s)  should 
potentially  be  capable  of  24-hour  operation. 
Downtime  episodes  must  not  exceed  30 
minutes  and  must  not  occur  more  than  once 
a  month. 

11.  Describe  personnel  requirements 
and  estimated  costs.  There  will  not  be 
enough  funds  from  this  grant  to  support 
all  the  personnel  the  grantee  may 
believe  are  required.  If  additional 
personnel  are  needed,  the  grantee  can 
apply  for  funds  under  the  Immunization 
Action  Plan  or  through  local  or  State 
funds. 

12.  Describe  training  requirements 
and  estimated  costs.  Personnel  will 
receive  support  for  technical  and 
programmatic  training.  The 
development  of  an  automated  system  of 


this  magnitude  vvith  the  number  of 
interfaces  that  will  be  necessary  will 
require  close  collaboration  with  CDC 
staff  in  conjunction  with  appropriate 
training.  Training  may  occur  within  the 
State,  at  CDC  in  Atlanta,  or  at  a 
designated  conference  site.  Project 
personnel  may  obtain  training  on-  or  off- 
site  from  private  vendors. 

13.  Describe  travel  requirements  and 
estimated  costs.  Close  collaboration 
with  CDC  and  other  applicants  is 
essential  for  the  development  of  SIIS. 
Funds  for  periodic  training  and  CDC 
meetings  for  the  purpose  of  information 
sharing  will  be  supported. 

To  receive  funds  for  Component  Two. 
grantees  must  satisfactorily  address  the 
following  program  elements: 

1.  The  grantee  should  develop  a  plan 
that  addresses  three  phases:  (1) 
electronic  linkage  via  computer 
networks  among  State  and  local  public 
health  agencies.  (2)  rapid  and  efficient 
access  to  local,  State  and  Federal 
information  needed  by  public  health 
practitioners,  and  (3)  electronic  data 
exchange.  The  plan  addressing  each  of 
these  three  phases  should  address 
planning,  implementation,  and 
evaluation. 

A.  Linkage 

The  goal  of  this  element  is  to  establish 
computer  network  linkages  with  and 
among  the  various  component  agencies 
within  the  State  public  health  system 
and  also  to  investigate  or  establish 
linkages  with  primary  care  providers, 
especially  large  organizations,  such  as 
managed  care  organizations.  The  plan 
for  this  element  should  include: 

i.  Planning  Phase 

•  Comprehensive  assessment  of 
current  communications  and 
telecommunications  environment 
throughout  all  components  of  the  public 
health  structure  within  the  State. 

•  Creation  of  a  Network  Design  and 
Technology  and  Implementation  Plan 
that  emphasizes  a  WAN  using  modem, 
personal  computer-based  client  server 
architecture. 

•  Creation  of  a  Hardware  and 
Software  Implementation  Plan. 

ii.  Implementation  Phase 

•  Strategy  for  the  integration  of  the 
State  communications  network  and  the 
immunization  information  system, 
allowing  access  to  all  providers  of 
immunization  and  other  public  health 
ser\'ices. 

•  Implement  local  area  network 
connectivity  (including  cabling, 
hardware  and  software  installation,  and 
user  training)  between  local  and  State 
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health  departments  md  CDC,  including 
an  hiternet  interface . 

•  User  applicatio  is,  including 
support  and  trainin] ;. 

iii.  Evaluation  Phas< 
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C.  Data  Exchange 
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•  The  plan  should  specify  how  the 
State  is  proceeding  or  will  proceed  to 
develop  an  integrated  data  system  to 
meet  the  future  needs  of  public  health. 
Where  appropriate,  the  plan  should 
discuss  plans  for  electronic  interaction 
with  non-government  health  care 
organizations,  such  as  managed  care 
organizations,  private  practitioners,  etc. 

ii.  Implementation  Phase 

•  The  grantee  should  present  a  data 
system  implementation  plan  and  system 
design  with  timeliness  and  development 
schedules. 

iii.  Evaluation  Phase 

•  The  grantee's  evaluation  plan 
should  correspond  to  the  goals  (as 
identified  in  the  PURPOSE  section  of 
this  announcement)  of  the  integrated 
State  system  and  include  an  inventory 
of  existing  health-related  information 
systems. 

2.  Hardware  and  software 
requirements  and  estimated  costs. 

3.  Personnel  requirements  and 
estimated  costs. 

4.  Training  requirements  and 
estimated  costs. 

5.  Travel  requirements  and  estimated 
costs. 

6.  Other  funding  sources,  if  any, 
supporting  project  activities. 

In  formulating  an  approach,  grantees 
are  strongly  encouraged  to  use  the 
structure,  technical  descriptions,  core 
data  set,  etc.,  which  are  included  in  the 
application  kit. 

CDC  supports  the  concept  of 
comprehensive  health  informatipn 
systems  which  give  priority  to  the 
immunization  information  function. 
Documentation  must  be  provided 
(amount  of  dollars  and  source)  by  the 
project  if  funds  from  other  sources  will 
also  be  used  to  support  the  development 
of  a  comprehensive  health  information 
systems.  CDC  will  also  support,  in 
concept,  the  use  of  limited  grant  funds, 
if  approved,  for  the  development  of 
some  hardware  or  software  interfaces 
that  wiLl  ensure  that  key  linkages  can  be 
made,  such  as  to  State  offices  of  vital 
statistics  and  managed  heahh  care 
organizations. 

Review  and  Evaluation  Criteria 

Applications  for  funds  for  the  State 
Immunization  Information  System  will 
be  evaluated  by  a  CDC-appointed 
Objective  Review  Committee  (ORC) 
whose  members  have  expertise  in 
disease  prevention  and  service  delivery. 
These  reviewers  will  be  persons 
representing  a  variety  of  disciplines  and 
may  or  may  not  have  specific  expertise 
with  immunization  programs  or 
automated  data  processing  systems. 


Grantees,  therefore,  should  consider  the 
clarity  of  presentation  and  the  use  of 
terms  that  are  widely  understood  or 
clearly  defined.  The  ranking  of  scores 
made  by  the  committee  and  program 
need  will  determine  which  grantees  will 
be  hmded  in  FY  1994  and  FY  1995  for 
Component  One,  as  well  as  which 
grantees  will  be  funded  for  Component 
Two. 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (Component  One  and 
Component  Two  will  be  reviewed 
separately  according  to  the  criteria  set 
forth  below): 

A.  The  applicant's  understanding  of 
the  purpose  of  the  program,  the 
appropriateness  and  feasibility  of  the 
stated  activities  to  meet  the  criteria  set 
forth  in  the  announcement,  and  the 
likelihood  that  the  activities  conducted 
by  the  applicant  will  achieve  the 
desired  outcomes.  (Component  One:  10 
points);  (Component  Two:  25  points) 

B.  The  extent  to  which  background 
information  and  other  data  demonstrate 
»hat  the  applicant  has  the  appropriate 
organizational  structure,  administrative 
and  technical  support,  accessibility  to 
birth  records,  and  accessibility  to 
immunization  records  of  the  target 
population  to  implement  the  project  and 
produce  statistically  valid  results, 
evidence  of  support  from  public  and 
private  agencies  and  providers,  and  the 
ability  to  accomphsh  project  objectives. 
(Component  One:  15  points); 
(Component  Two:  N/A) 

C.  The  degree  to  which  long-term  and 
short-term  objectives  are  consistent  with 
the  purpose  of  the  demonstration 
project  and  are  realistic,  specific, 
measurable,  and  time-phased. 
(Component  One:  15  points); 
(Component  Two:  15  points) 

D.  The  quality  of  the  plan  of  operation 
for  developing  and  implementing 
proposed  activities  and  the  degree  to 
which  the  plan  specifies  the  what,  who, 
where,  how,  and  the  timing  for  start  and 
completion  of  each  activity. 
(Component  One:  20  points); 
(Component  Two:  15  points) 

E.  The  degree  to  which  the  evaluation 
plan  can  be  used  in  measuring 
achievement  of  each  objective  and  the 
quality  of  methods  and  techniques  to  be 
used.  (Component  One:  10  points); 
(Component  Two:  15  points) 

F.  The  extent  to  which  methods  and 
strategies  proposed  are  financially 
feasible  and  have  a  system  capacity  to 
link  with  the  SIISs  in  other  States. 
(Component  One:  15  points);^ 
(Component  Two:  15  points) 

G.  The  extent  to  which  qualified  and 
experienced  personnel  are  available  tn 
carry  out  the  proposed  activities  of  the 
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project.  (Component  One:  15  points); 
(Component  Two:  15  points) 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  and  consistent 
with  the  intended  use  of  funds,  and  the 
extent  to  which  the  applicant  is 
contributing  its  own  resources  to 
childhood  immunization  activities. 

Executive  Order  12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  (E.O.) 
12372,  Intergovernmental  Review  of 
Federal  Programs.  E.O.  12372  sets  up  a 
system  for  State  and  local  government 
review  of  processed  Federal  assistance 
application.  Applicants  should  contact 
their  Stale  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  A  current  SPOC  list  is 
included  in  the  application  kit.  The 
SPOC  should  send  any  State  process 
recommendations  to  Ms.  Elizabeth  M. 
Taylor,  Grants  Management  Officer. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  EastTaces  Ferry  Road,  NE., 
Mailstop  E-16,  Room  300,  Atlanta,  GA 
30395,  no  later  than  60  days  after  the 
apphcation  due  date.  CDC  does  not 
guarantee  to  accommodate  orexplain 
for  State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  ianot  subject  to  the 
Public  Heahh  System  Reporting 
Requirements.  ' 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.268, 
Preventive  Health  Services— 
Immunization. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  mailed  to  all 
eligible  applicants  in  June  1994. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
.information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Mr.  Eddie  L.  Wilder. 
Senior  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).-255  East  Paces  Ferry  Road  NE.. 


Room  300.  Mailstop  E-16.  Atlanta,  GA 
30305,  telephone  (404)  842-6805. 
Programmatic  technical  assistance  for 
funding  Component  One  may  be 
obtained  from  Mark  V.  Schrader. 
Division  of  Data  Management,  National 
Immunization  Program,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
12  Corporate  Square,  Corporate  Square 
Blvd.,  Mailstop  E-62.  Atlanta.  GA 
30333.  telephone  (404)  639-8245,  fax 
(404)  639-8615.  Programmatic  technical 
assistance  for  funding  Component  Two 
may  be  obtained  from  Thomas  G. 
Lacher.  Public  Health  Practice  Program 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  24  Executive  Park 
Drive,  Mailstop  E-20,  Atlanta,  GA 
30333,  telephone  (404)  639-1938,  fax 
(404) 639-1920. 

Announcement  number  lOlB, 
"Supplemental  Funds  for 
Demonstration  Projects  for  the 
Development  of  State  Immunization 
Information  Systems,"  must  be 
referenced  in  all  requests  for 
information  for  these  projects. 

Potential  appjicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  section  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325.  telephone 
(202)  78.3-3238. 

Datfd:  )uly  21,  1994. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  \tanagement 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC) 
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Food  and  Drug  Administration 
[Docket  No.  94N-0278] 

Drug  Export;  ,.RNaprosyn»'  E 
(Naproxen  Enteric  Coated  Tablets)  375 
mg  and  500  mg 

AGENCY:  Food  and  Drug  Administration, 
HHS.  . 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Syntex  Puerto  Rico,  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  humaii  drug 
''•'Naprosynt?'  E  (naproxen  enteric 
coated  tablets)  375  mg  and  500  mg  to 
Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-313), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
■  of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  lOdaysof  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Syntex  Puerto  Rico.  Inc.,  HCOl  Box 
16625,  BO,  Mariana  Rd.  909,  KM. 1.1 
Humacao  00661-9731,  Puerto  Rico,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
P'*Naprosyn(^«  E  (naproxen  enteric 
coated  tablets)  375  mg  and  500  mg  to 
Canada.  This  product  is  indicated  for 
the  relief  of  pain  and  inflammation 
associated  with  arthritis. 

The  application  was  received  and 
filed  in  the  Center  for  Drug  Evaluation 
and  Research  on  July  12,  1994.  which 
shall  be  considerecf  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  8, 
1994.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
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consideration  of  the  i 
the  30-day  review  per  i 
This  notice  is  issue  1 
Federal  Food,  Drug,  ap 
(ser.  802  (21  U.S.C. 
authority  delegated  tc 
of  Food  and  Drugs  (21 
redelegateJ  to  the  Cer  ter 
Evaluation  and  Reseaff: 

Datinl:  JuW  20,  1994. 
David  B.  Barr, 

Ofpiity  Dirvttor,  Office 
for  Dnif;  Evaluation  and 
|FKDf)c.  94-18368  Filer 
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provisions  of  the  SMDA  which  require 
FDA  to  review  the  classification  of 
certain  class  III  (premarket  approval) 
devices,  and  either  reclassify  the 
devices  into  class  I  (general  controls)  or 
class  II  (special  controls)  or  retain  them 
in  class  III.  The  statute  also  requires 
FDA  to  establish  a  schedule  for 
requiring  the  submission  of  PMA's  for 
tho.se  devices  retained  in  class  III. 
Interested  persons  were  invited  to 
comment  by  August  4, 1994.  FDA 
received  one  request  for  an  extension  of 
the  comment  period  for  30  days.  The 
request  stated  that  e.xtension  was 
necessary  to  provide  interested  persons 
sufficient  time  to  review  all  of  the 
devices  listed  in  the  document. 

FDA  finds  under  .section  520(d)  (21 
U.S.C.  360j(d))  that  there  is  good  cause 
for  granting  a  30-day  extension  to 
provide  sui^ficient  time  for  review  and 
comments.  Accordingly,  the  comment 
period  is  extended  to  September  6, 
1994. 

Interested  p^ons  may,  on  or  before 
September  6,  1994,  submit  to  the 
Dockets  Management  Branch  (address 
above),  written  comments  regarding  this 
notice.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dutod:)uly  25,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FK  Doc.  94-18444  Filod  7-27-94;  8:45  ami 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Ser\'ices  (35  FR  3685,  February  25, 
1970,  and  56  FR  29484,  June  27,  1991, 
as  amended  most  recently  in  pertinent 
partat  58  FR  45111,  August  26.1993) 
is  amended  to  reflect  the  establishment 
of  the  Office  of  Women's  Health  in  the 
Office  of  External  Affairs,  Food  and 
Drug  Administration  (FDA).  The 
organization  is  being  established  to 
facilitate  the  Agency  coordination  and 
communication  of  women's  heahh 
issues  and  initiatives. 

Under  Section  HF-B,  Organization: 


1.  Insert  a  new  subparagraph  under 
Office  of  External  Affairs  (HFACy 
reading  as  follows: 

Office  of  Women's  Heahh.  Serves  as 
the  principal  advisor  to  the 
Commissioner  and  other  key  officials  on 
scientific,  ethical,  and  policy  issues 
relating  to  women's  health. 

Provides  leadership  and  policy 
direction  for  the  Agency  regarding 
issues  of  women's  health  and 
coordinates  efforts  to  establish  and 
advance  a  women's  health  agenda  for 
the  Agency. 

Monitors  the  inclusion  of  women  in 
clinical  trials  and  the  implementation  of 
guidelines  concerning  the 
representation  of  women  in  clinicxil 
trials  and  the  completion  of  gender 
analysis. 

Identifies  and  monitors  the  progress 
of  crosscutting  and  multidisciplinary 
women's  health  initiatives  including 
changing  needs,  areas  that  require 
.study,  and  new  challenges  to  the  health 
of  women  as  they  relate  to  FDA's 
mission. 

Serves  as  the  Agency's  liaison  with 
other  agencies,  industry,  and 
professional  associations  with  regard  to 
the  health  of  women. 

Dated:  July  11.  1994. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs.  * 

IFR  D<x:.  94-18389  Filed  7-27-94;  8:4.5  anij 
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National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings. 

Purpose/Agenda:  To  review  individuiil 
Rrant  applications. 

Name  of  SEP:  Behavioral  and 
Nouroscinnces. 

Date;  August  8. 1994. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Rotim 
32.5C,  Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakulx.zak, 
SLientific  Review  Admin.,  5333  Westbard 
Ave..  R(X)m  325C.  Belhesda.  MD  20892.  (301) 
594-7198. 

Name  of  SEP:  Behavioral  and 
Nouro.sciences. 

Date:  August  9,  1994. 

Time:  2:00  p.m. 

Place:  NIH.  Westwood  Building,  Rrwm 
325(1,  Tolfphune  Conference. 

Contact  Person:  Dr.  Leonard  jakubczdli, 
.Scientific  Review  Adniin.,  5333  Wostbard 
Ave..  RiH.m  325C,  Bethesda,  MD  20892.  (301) 

.5<»4-7rq8. 


Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  August  19. 1994. 

Time:  1:30  p.m. 

Place:  NIH.  Westwood  Bldg..  Room  309. 
Telephone  Conference. 

Contact  Person:  Dr.  Joseph  Kimm,  Ph.D., 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  309,  Bethesda.  MD  20892,  (301) 
594-7132. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and.'or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93;396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Heahh 
HHS) 

'     Dated:  August  25.  1994. 

Susan  K.  Feldman, 

CommiUee  Management  Officer.  NIH. 

[FR  Doc.  94-18463  Filed  7-27-94;  8:45  am] 
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Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
-  Federal  Advisory  Committee  Act.  as  - 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting. 

Nameof  SEP:  Behavioral  and 
Neurosciences. 

Date:  July  28.  1994. 

Time:  8:00  a.m.  .   . 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Carl  Banner.  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  319A,  Bethesda,  MD  20892,  (301)  594- 
7206. 

Purpose/Agenda:  To  review  individual 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
v\  ith  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable.material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Ciomestic  Assistance 
F'rogram  Nos.  93.306,  93.333.  93.337,  93.393- 


93.396.  93.837-93.844.  93.846-93.878, 
^3.892.  93.893,  National  Institutes  of  Health 
HHS) 

Dated:  August  25, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

IFR  Doc.  94-18464  Filed  7-27-94;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-055-04-4333-05;  4-00162] 

Arizona:  Closures  of  Desert  Wash 
Areas  to  Camping 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Close  various  desert  wash  areas 
to  camping  which  are  located  West  of 
Kofa  Drive,  found  within  the  town 
limits  of  Quartzsite,  and  are  North  of 
Interstate  10.  La  Paz  County.  Arizona. 


FOR  FURTHER  INFORMATION  CONTACT:  Joy 
Gilbert.  Area  Manager.  Yuma  Resource 
Area.  3150  Winsor  Avenue.  Yuma. 
Arizona  85365.  (602)  726-6300. 

SUPPLEMENTARY  INFORMATION:  Authority- 
for  this  action  is  contained  in  43  CFR 
8364.1.  These  areas  are  being  closed  to 
camping  to  protect  public  health  and 
safety  concerns  and  to  prevent  further 
environrnental  degradation  of  the  area. 
These  closures  to  camping  shall  apply 
to  all  persons  and  shall  remain  in  effect 
until  further  notice.  Maps  of  these  areas 
are  available  at  the  Yuma  District  Office, 
3150  Winsor  Avenue,  Yuma,  Arizona 
85365. 

SUMMARY:  The  following  described  lands 
west  of  Kofa  Drive  encompass  desert 
wash  areas  which  are  closed  to  all  types 
of  camping.  The  area  affected  by  the 
closures  contains  1.665  acres  more  or 
less. 

Gila  and  Sail  River  .Meridian.  Arizona 
T.  4  N..  R.  19  W., 

,Sec.  17.  all; 

Sec.  19.  EV-EVj; 

Sec.  20.  all; 

Sec.  29.  NViNE'ANE'A. 

WV2SW'/.NE'/.NEV4.  NWV4NEV4. 
NVjNWV*; 
Sec.  30.  EV..NEV4.' 

EFFECTIVE  DATE:  August  31.  1994. 

Dated:  July  19,  1994. 
Judith  I.  Reed. 

District  Manager. 

IFR  Doc.  94-18404  Filed  7-27-94;  8:45  ami 
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[NV-050-84-4350-09] 

Notice  of  Interim  Closure  of  Public 
Lands  in  Portions  of  Eldorado  Valley, 
Ivanpah  Valley,  Piute  Valley  and 
Nelson  Hills,  Stateline  Resource  Area, 
Clark  County,  NV 

SUMMARY:  Notice  is  hereby  given  that 
certain  Public  Lands  in  Nevada  are 
closed  to  vehicular  access.  The  closure 
consists  of  two  separate  designations. 
Under  the  first  designation,  vehicular 
travel  is  limited  to  certain  designated 
routes  of  travel.  Under  the  second 
designation,  vehicular  travel  is  limited 
to  existing  roads  and  trails.  Exceptions 
to  these  designations  include  vehicular 
travel  for  administrative  purposes 
Including  the  implementation  of 
resources  monitoring  and  research 
projects  and  maintenance  of  rights-of- 
way. 

This  closure  covers  Public  Lands  in 
portions  of  Eldorado  Valley,  Ivanpah 
Valley.  Piute  Valley  and  the  Nelson 
Hills.  The  boundary  is  approximated  by 
the  Lake  Mead  National  Recreation  Area 
and  the  Eldorado  Mountains  on  the  east, 
the  California  State  line  and  Crescent 
Peak  on  the  sov'th,  EHorado  Dry  Lnke 
and  the  McCullough  Range  on  the  west, 
and  Boulder  City  on  the  north. 

The  closure  affects  approximately  26 
miles  of  Bureau  of  Land  Management 
(ELM)  administered  roads.  Roads 
claimed  by  Clark  Co  jnty  under  Revised 
Statues  2477  will  be  designated  as  open 
except  those  that  are  formally 
relinquished  by  the  Clark  County 
Commission.  An  undetermined  number 
of  two-tracks,  ATV  and  motorcycle  trails 
will  be  affected. 

ORDER:  Notice  is  hereby  given  that 
effective  on  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
following  use  restrictions  will  be  in 
effect  on  Public  Lands  in  portions  of  the 
Eldorado  Tortoise  Management  Area, 
Ivanpah  Valley,  Piute  Valley  and  the 
Nelson  Hills,  and  will  remain  in  effect 
until  the  Stateline  Resource 
Management  Plan  is  approved  and 
implemented. 

1.  Designated  Roads  and  Trails 
(Eldorado  Valley,  Ivanpah  Valley  and 
Piute  Valley) 

No  person  may  use,  drive  or 
otherwise  operate  a  motorized  vehicle 
except  on  those  routes  of  travel  that  are 
identified  on  the  ground  by  open  route 
signs, 

2.  Existing  Roads  and  Trails  (NeLson 
Hills  and  Eldorado  Valley) 

No  person  may  use.  drive  or 
otherwise  operate  a  motorized  vehicle 
except  on  existing  roads  and  trails. 
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Exemptions  to  thes  b  orders  are  use  of 
existing  access  route?  to  residences, 
active  mining  operati  ans  and 
communication  sites,  maintenance  and 
inspection  of  existing  rights-of-way,  and 
the  performance  of  re  source  monitoring 
and  research  projects  by  Bureau  of  Land 
Management,  Nevada  Department  of 
Wildlife,  National  Pa  k  Service  and  U.S. 
Fish  and  Wildlife  Ser  t^ice  personnel  or 
their  agents.  All  othei  exemptions  to 
this  order  are  by  writi  en  authorization 
of  the  Las  Vegas  Disti  ct  Manager  or 
Stateline  Resource  Ai  sa  Manager  only. 

All  mineral  activiti  fs.  including 
casual  use,  being  com  iucted  under  43 
CFR  part  3809  within  these  closures 
must  submit  a  Plan  o  Operations.  The 
Plan  of  Operations  m  ist  conform  to  the 
filing  requirements  of  43  CFR  3809.1-5. 
Notices  filed  under  4!  CFR  3809.1-3 
will  be  returned  to  thi  i  operator  and  a 
plan  will  h°  requestec . 

The  legal  land  desc  iption  for  lands 
affected  by  these  closi  ires  includes  the 
following: 

1.  Designated  Roads  a  id  Trails 

Ivanpab  VnHay/Piute  ^'allf^v/Eldomdo 
Vallfy 

Mount  Diablo  Meridian: 

T  28S.,  R  60E.. 
SoQS.  2-3.  10-11; 
.Sec.  13.VVV.-; 
.Spcs.  14-16.  22-2fi.  E 
of  sees.  25-26  locatiil 
Highway  164. 
T  26  S.,  R.  61  E., 

Sees.  24-25,  36,  inrrii 
T  27S.,R.  61  E., 

Sees.  1.  12-13,  23-27, 
.Sec.  2.  EV:^; 
Sec.  11.  EV..; 
Sec.  14.  E\'^. 
T.  28S.  R.  61  E., 

.Sees.  1-3.  TV12.  l.S-1 
Except  t     se  portioi 
and  29-30  lo(  atrd  s 
Hig.hway  lf>-4 
T  25  S..  R.  62  E.. 

Si-cs.  13-14.  22-36.  in|lusive. 
T  26  S..  R.  62  E.. 

Sees.  1-2,  11-1-1,  inch 
T  27  S..  R.  62  E.. 
Sees.  5-8,  17-20,  :.'9- 
.Sec.  36,  NW'A. 
T  28  S..  R.  62  E.. 

Sec.  2.N\VV*NEV*,  .N' 
Sees.  3-10.  inclusive 
T.  24  S..  R.  63  E.. 

.See.  27,  that  portion  It 

Highway  .165; 
.S«:c.  28.  that  portion  If 

Highway  95; 
.S«»c.  34.  that  portion  lo 
west  of  Clark  (^ount\ 
Bi:2. 
.Sec.  33.  that  portion 

Highway  95: 
Si-e.  35,  that  portion  lo 
Highway  165  and  north 
Clark  O    nty  RS  24 
T  2.T.S..R  b.,c.'. 


,epf  tho.se  ptjrtions 
south  of  .State 


ive. 

H4-3h,  inclusive; 


i,  19-21.  29,  30. 
i  of  scf;s.  15,  21-22 
wtb  of  .Stale 


3  1 


live. 
inc!ll^iv<^ 

.M\VV<.  SVV>/..\WV..; 

ated  south  of  State 

:at«>dcasiof  I'.S. 

.dted  north  iiiid 
RS  2477  road  » 

lo(ated  east  of  U.S. 

ated  south  of  State 

and  west  of 
r«BC2. 


Sec.  3,  that  portion  west  of  Qark  County 

RS  2477  road  #  BC2; 
Sec.  4,  that  portion  east  of  U.S.  Highway 

95  and  west  of  Clark  County  RS  2477 

road  #  BC2; 
.See.  9,  that  portion  east  of  U.S.  95  and 

South  of  Clark  County  RS  2477  road  # 

A951; 
Sec.  10,  that  portion  south  of  Clark  County 

RS  2477  road  #A951; 
Sec.  15.  that  portion  located  south  of  Clark 

County  RS  2477  road  #  A951 ; 
Sees.  16^22  inclusive; 
Sec.  23,  that  portion  west  of  Clark  County 

RS  2477  roads  »  A951  and  BC3. 
Sec.  27,  that  portion  west  of  Clark  County 

RS  2477  road  »  BC3; 
Sees.  28-33  inclusive; 
.Sec.  34,  that  portion  west  of  Clark  County 

RS  2477  road  »  BC3. 
T.  26  S..  R.  63  E., 
Sec.  3,  that  portion  located  west  of  Clark 

County  RS  2477  road  #  BC3; 
.Sees.  4-8  inclusive; 
Sec.  9,  that  portion  west  of  Clark  County 

RS  2477  road  »  BC3; 
.See.  13.  SV2; 
Sec  15,  that  portion  located  west  of  Clark 

County  RS  2477  road  «  BC3; 
.Sec.  20,  that  portion  located  east  of  U.S. 

Highway  95  and  north  of  the  powerline 

road; 
Sees.  21-24,  that  portion  located  north  of 

the  powerline  roa<l. 
T  26S.,R.  64E.. 
Sec.  19.  VV'iv 

2.  El^cisting  Roads  and  Trails 

Eldorado  Valley/Nelson  Hills 


Mount  Diablo  Meridian 

T.  24  S.,  R.  62  E.. 

Sec.  25,  S'/.:; 

See.  26,  SV- 

Sec.  27,  SV^; 

Sees.  34-36.  inclusive. 
T  25S.,R.  62E.. 

.S<'«:s.  1-12,  15-21,  inclusive. 
J.  24  S..  R.  63  E., 

.Sees.  1-3, 10-15.  22-27,  35  and  36.  Except 
those  portions  of  sees  3, 10,  15  and  22 
located  west  of  U.S.  Highway  95,  that 
portion  of  see.  27  located  south  of  State 
Highway  165  and  that  portion  of  sec.  35 
Ux-ated  both  south  of  Highway  165  and 
west  of  Clark  County  RS  2477  road  « 
BC:2. 
T.  25  S.,  R.  63  E.. 

.Sees.  1-3.  9-15,  23-27,  34-36.  Except 
those  portions  of  Sees.  3,  4.  and  9  located 
west  of  Clark  County  RS  2477  road  « 
BC2.  those  portions  of  Sees.  9. 10. 15  and 
23  located  south  and  west  of  Clark 
(Ajunty  RS  2477  road  #  A951  and  those 
portions  of  Sets.  23,  26,  27  and  34 
located  west  of  Clark  County  RS  2477 
road  #  BC3. 
T.  26  S.,  R.  63  E  . 

.Sees.  1-3.9-12; 

.Sec.  13,  N'^; 

.Sees.  14-15.  Except  those  portions  of  .Sms. 
3,  9.  10  and  15  located  west  of  f  Hark 
County  RS  2477  road  »  B(:3. 
T.  24  S.,  R.  64  E., 

Sees.  2-11.  14-23.  26-35.  inclusive. 
T.  25  S..  R.  64  E.. 


.Sees.  1-12. 14-23,  24-35,  inclusive.  ^ 

Maps  identifying  these  lands, 
restrictions,  and  exempted  motorized 
vehicle  routes  are  available  at  the  Las 
Vegas  District  Office. 

Authority  for  this  interim  closure  and 
use  restrictions  is  found  in  43  CFR 
8364.1  and  8342.  Violation  of  these 
rules  are  punishable  by  a  fine  not  to 
exceed  $100,000  ($200,000  if  the 
violator  is  an  organization), 
imprisonment  not  to  exceed  12  months, 
or  both,  as  provided  for  under  the  . 
Federal  Land  Policy  Management  Art 
(Pub.  L.  94-579)  as  amended  by  18 
U.S.C.  3571(b)(5). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  interim  closure  and  use 
restrictions  is  to  provide  increased 
protection  for  desert  tortoise 
populations  and  their  habitat  until  final 
approval  and  implementation  of  the 
comprehensive  Stateline  Resource 
Management  Plan.  The  desert  tortoise  is 
listed  as  a  threatened  species  under  the 
Federal  Endangered  Species  Act  and  is 
afforded  increased  protection  under 
terms  of  the  Act. 

On  May  15,  1991  the  Bureau  of  Land 
Management  became  a  signatory  to  the 
Clark  County  Short-Term  Desert 
Tortoise  Habitat  Conservation  Plan.  On 
August  12,  1991  the  U.S.  Fish  and 
Wildlife  Service  approved  the  plan. 
Under  this  plan,  the  Bureau  of  Land 
Management  agreed  to  take  appropriate 
management  actions,  within  certain 
areas  established  for  conservation  of 
desert  tortoises  and  their  habitat, 
through  procedures  outlined  in  the 
plan.  Recommendations  were  made  to 
the  Bureau  of  Land  Management  by  the 
Clark  County  Habitat  Conservation  Plan 
Implementation  and  Monitoring 
Committee  that  certain  areas  within 
Eldorado  Valley  and  Nelson  Hills 
should  be  closed  to  motorized  vehicular 
traffic  except  for  existing  roads  and 
trails  or,  designated  road^  and  trails. 
This  action  would  afford  increased 
protection  of  desert  tortoises  and  their 
habitat.  This  closure  will  provide  the 
basis  for  effective  enforcement  of  these 
protective  measures.  This  closure  is 
adjacent  to  and  compliments  a  previous 
Interim  Closure  of  Public  Lands  in 
Eldorado  Valley  issued  by  Federal 
Register  Notice  on  Monday,  December 
6,  1993  (Vol.  58,  No.  232)." 
EFFECTIVE  DATE:  This  order  is  effective 
on  the  date  of  publication  in  this 
Federal  Register,  and  will  remain  in 
effect  until  the  Stateline  Resource 
Management  Plan  is  completed  and 
implemented  and  this  order  is  rescinded 
by  the  Las  Vegas  District  Manager  This 
order  is  effective  on  the  Eldorado  Lands 
Act  lands,  until  such  time  as  the 


Eldorado  Lands  Act  lands  are 
transferred  to  private  ownership. 
FOR  FURTHER  INFORKMkTlON  CONTACT:  Gar) 
Ryan,  Acting  I>fstrirt  Manager,  Las 
Vegas  District.  4765  W.  Vegas  Drive, 
P.O.  Box  26569.  Las  Vegas,  NV  89126, 
or  Dan  Morgan,  Area  Manager,  Stateline 
Resource  Area.  4765  W.  Vegas  Drive, 
P.O.  Box  26569.  Las  Vegas.  NV  89126. 

Dated:  July  20. 1994. 
Gary  Ryan. 

Acting  District  Manager:  Las  Vagus .-W. 
jF-K  Doc.  94-18329  Filed  7-27-94;  8:45  ami 
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[AZ-942-04-4730-02;  4-00162} 
Arizona;  Filing  of  Plats  of  Survey 

luly  20.  1994. 

1.  The  plats  of  .survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix. 
Arizona,  on  the  dates  indicated: 

A  plat  represCTiting  a  survey  of  the 
Sixth  Guide  Meridian  East,  (west 
boundary),  the  east  boundary  and  the 
subdivisional  lines  of  Township  32 
North,  Range  25  East,  Gila  and  Salt 
River  Meridjaii.  Arizona,  was  approved 
June  16,  1994.  and  was  officially  filed 
)ime  23,  1994. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  fines,  a  portion  of  the 
siibdivi.sion  and  a  portion  of  the  metes- 
aiid-bounds  survey  in  section  4,  and  a 
metes-and-bounds  survey  in  section  4, 
Township  16  South.  Range  10  East,  Gila 
aild  Salt  River  Meridian,  Arizona,  was 
accepted  Jiine  8,  1994,  and  was 
officially  filed  June  16,  1994. 

This  plat  was  prepared  at  the  request 
of  thfe  Bureati  of  Land  Management, 
Tucson  Resource  Area. 

A  plat  representing  the  dependent 
resurvey  "of  a  portion  of  the  subdivision 
and  a  portion  of  a  metes-and-bouads 
survey  in  section  14;  and  a  metes-and- 
bounds  survey  in  section  14,  Township 
IB  North,  Range  21  West,  Gila  and  Salt 
River  Meridian.  Arizona^  was  accepted 
June  29.  1994.  and  was  officially  filed 
July  7.  1994. 

This  plat  was  prepared  at  the  reque.st 
of  the  Bureau  of  Land  Management. 
Yuma  District  Office. 

A  plat,  in  nine  sheets,  constituting  the 
map  of  the  Pekmcilio  Mountains 
Wilderness  Boundary,  as«required  by 
Public  Law  iai-6?9^-No\'emher  28. 
1990.  Section  J.— Titles  I  through  III  of 
this  Act  may  be  cited  as  the  "Arizona 
Desert  Wilderness  Act  of  1990"  TITLE  J. 
SEC.  /OI.  fci.  and  the  survey  in 


Townships  11. 12  and  13  South,  Ranges 
31  and  32  East.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  June 
22,  1994.  and  was  officially  filed  June 
30,  1994. 

A  plat  repiresenting  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  metes-and- 
bounds  survey  of  the  Peloncillo 
Mountains  WiWemess  Area  Boundary 
in  Township  11  South,  Range  31  East'. 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  June  22. 1994.  and  was 
officially  filed  June  30. 1994. 

A  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries  and  a  portion  of  the 
subdivisional  lines;  and  the  subdivision 
of  .sections  31  and  33,  and  the  metes- 
and-bounds  survey  of  the  Peloncillo 
Mountains  Wilderness  Area  Boundary 
in  Township  11  South,  Range  32  East. 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  June  22,  1994,  and  was 
officially  fifed  June  30.  1994. 

A  plat,  in  3  sheets,  representing  the 
dependent  resurvey  of  portions  of  the 
south  and  east  boundaries  and  a  portion 
of  the  subdivisional  fines;  and  the 
subdivision  of  section  2  and  the  metes- 
and-bounds  survey  of  the  Peloncillo 
Mountains  Wilderness  Area  Boundary 
in  Township  12  South,  Range  31  East". 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  June  22,  1994,  and  was 
officially  filed  June  30.  1994. 

A  plat,  in  8  sheets,  representing  the 
dependent  resurvey  of  the  Arizona-New 
Mexico  State  Boundary  from  Mile  Post 
316  to  Mile  Post  321,  and  portions  of  the 
south  boundary  and  subdivisional  lines: 
and  the  subdivision  of  certain  sections 
and  the  metes-and-bounds  survey  of  the 
Peloncillo  Mountains  Wilderness  Area 
Boundary  in  Township  12  South,  Range 
32  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  June  22,  1994, 
and  was  officially  filed  June  30, 1994. 
A  plat,  in  3  sheets,  representing  tlie 
dependent  resurvey  of  a  portion  of  the 
ea.st  boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  metes-and- 
bounds  survey  of  the  Peloncillo 
Mountains  Wilderness  Area  Boundary 
in  Township  13  South,  Range  31  East. 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  June  22,  1994,  and  was 
officially  filed  June  30,  1994. 

A  plat,  in  4  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisicHial  lines;  and  the  subdivision 
of  .section  9  and  the  raetes-and -bounds 
survey  of  the  Peloncillo  Mountains 
Wilderness  Area  Boundary  in  Township 
13  South.  Range  32  East.  Gila  and  Salt 
River  Meridian.  Arizona,  was  accepted 
June  22. 1994.  and  was  officially  filed 
June  30, 1994. 


These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Safford  District  Office 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  ofTownship  19  South,  Range 
16  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  April  21 .  1994. 
and  was  officially  filed  April  28,  1994. 

This  plat  was  prepared  at  the  request 
of  the  United  States  Forest  Service, 
Southwestern  Region. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  a  portion  of  the  subdivisional 
lines:  and  the  subdivision  of  section  6. 
in  Township  18  North.  Range  5  West. 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  May  23. 1994.  and  was 
officially  filed  May  25,  1994. 

This  plat  was  prepared  at  the  request 
of  the  United  .States  Forest  Service, 
Prescott  National  Forest. 

A  plat  representing  the  dependent 
survey  of  a  portion  of  the  subdivisional 
lines  in  Township  15  South,  Range  17, 
Gila  and  Sah  River  Meridian,  Arizon.i, 
was  accepted  June  8.  1994,  and  was 
officially  filed  June  16.  1994. 

This  plat  was  prepared  at  the  request 
of  the  United  Slates  Forest  Service, 
Coronado  National  Forest. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management. 
P.O.  Box  16563,  Phoenix.  Arizona 
85011. 

fames  P.  Ketley. 

ChwfCudastml,  Sun'eyor  of  Arizona 
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National  Park  Service 

Nationa*  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
16,  1994.  Pursuant  tosection  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  tht^se 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
D.C.  20013-7127.  Written  comments 
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should  be  submitted  by  August  12. 

1994. 

Antoinette  J.  Lee, 

Acting  Chief  of  Regis^ation.  National 
Register. 

ARIZONA 


Pinal  County 

Magma  Hotel.  100-1 
94000981 

ARKANSAS 


Cleburne  County 

Dill  School  (Public  Sihool 
MPS).  AR  5/25  W  s 
vicinity  94000854 

Woman 's  Communit} 
corner  of  Spring  P;i 
94000849 


rk 


Pope  County 

Riggs — Hamilton  American 


20.  215  N.  Denver /I vn. 
94000855 


Randolph  County 

Hillyard  Cabin.  Old  B 
Warm  Springs,  Wnrin 
94000851 


CALIFORNIA 


Contra  Costa  County 

Danville  Southern  Pa( 
355  railroad  Ave 


It) 

Sacramento  County 

Sacramento  Junior  Co  legi 
Extensions.  3835  Fr  leport 
Sacramento.  94000'  24 


San  Francisco  County 

Ohlandt  Newlyweds  I 
Restricted.  San  Frai 

DISTRICT  OF  COLLNtBL\ 


Slate 


District  of  Columbia 

Creater  Fourteenth  .S'/iJw/ 
Roughly  bounded  b 
.Sfs,  \W  ,  \VdshingtJ)n 

ILLINOIS 

Coles  County 
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0  Main  St..  Superior. 


in  the  Ozarks 
de.  N  of  Ida.  Ida 


Club  Band  Shell.  NE 
Hi.'bnr  .Sprirrgs. 


use.  AK  8.  N  side.  Now 


Cleveland  County 

Attwood — Hopson  Hi 
Edinburg.  9400084 

Craighead  County 

Nash— Reid— Hill  Hohse.  418  W.  Matlhows 
Ave.,  lonesboro.  94|)00852 

Greene  County 

Gulf  Oil  Company  Seh 
Main  and  S.  Third  :  t 
Paragould.  9400085  3 

Independence  Count] 

Rartlett—Kirk  House. 
Batesville.  9400085^ 

Logan  County 

Chism,  Dr.  Stephen  \ 
Sof  jet.  with  AR  21 
94000853 


ice  Station.  Jet.  of 
s..  SE  corner. 


i)10  College  .St. 


,  House.  AK  23  E  side. 
.  Boonoville  vicinity. 


Lt^gion  Post  No. 
RussRllville. 


irr  Krf.  W  side.  NE  of 
Springs  vicinity. 


ific  Railroad  Depot. 
nville.  940008fi0 


\e  Annex  and 
Blvd.. 


ouse.  A(Jdn!ss 
isco.  94000995 


Equivalent 

Historic  District. 
S.  12th.  N  and  15th 
J4(KX)992 


Railway  Express  Agency  Building.  1 804 
Western  Ave.,  Mattoon,  94000974 

Starr  Hotel.  1913-1923  Western  Ave.. 
Mattoon.  94000975 

Cook  County 

Edgewater  Beach  Apartments.  5555  N. 
Sheridan  Rd.,  Chicago.  94000979 

Grundy  County 

Coleman  Hardware  Company  Building.  100 
Nettle  St.,  Morris.  94000980 

Kane  County 

Arcada  Theater  Building.  105  E.  Main  St.  and 

1st  Ave..  St.  Charles.  94000977 
Elgin  National  Watch  Company  Observatory, 

312  Watch  St..  Elgin.  94000976 

Will  County 

Heck.  lohn.  House.  1225  S.  Hamilton  St.. 
Lockport.  94000978 

Woodford  County 

El  Paso  Public  Library  (Illinois  Carnegie 

Libraries  MPS).  149  W.  First  St..  El  Paso, 

94000972 
Illinois  Central  Railroad  and  Toledo.  Peoria. 

and  Western  Railroad  Freight  House.  8-10 

E.  Front  St..  El  Pa.so.  94000973 

LOUISIANA 
St.  James  Parish 

Colonial  Sugars  Historic  District.  1250  S. 
Fifth  Ave..  Gramercy,  94000858 

MONTANA 

Blaine  County 

Dave's  Texaco  (Roadside  Architecture  Along 

US  2  in  Montana  MPS),  237  Pennsylvania 

St..  Chinook.  94000862 
Young  Brothers  Chevrolet  Garage  (Roadside 

Architecture  Along  US  2  in  Montana  MPS). 

201  Pennsylvania  St..  Chinook,  94000867 

Flathead  County 

Alexander  and  Busey  Houses  (Kallspell 

MPS).  106  and  112  Fifth  Ave.  W..  Kalispell, 

94000869 
Anderson  Style  Shop  (Kalispell  MPS).  222 

Main  St..  Kalispell.  94000870 
liader-Jaquette  and  Westwang  Houses  and 

Rental  Property  (Kalispell  MPS),  46  and  36 

5th  Ave.  W..  Kalispell,  94000871 
Beaman  House  (Kalispell  MPS),  230  Fourth 

Ave.  W.,  Kalispell,  94000872 
Billshorough  House  (Kalispell  MPS).  376  6th 

Ave.  E.  N.,  Kalispell.  94000873 
Boyd's  Shop  (Kalispell  MPS),  227  First  St. 

W..  Kalispell.  94000874 
Brice  Apartments  (Kalispell  MPS).  228  2nd 

Ave.  E..  Kalispell.  94000875 
City  Water  Department  (Kalispell  MPS).  336 

First  Ave.  E..  Kalispell,  94000876 
Continental  Oil  Company  Filling  Station 

(Kalispell  MPS),  35  First  Ave.  N.,  Kalis|K;ll. 

94000877 
Continental  Oil  Company  Warehouses,  and 

Garage  (Kalispell  MPS).  51  First  Ave.  W. 

N..  Kalispell.  94000878 
Courthouse  Historic  District  (Kalispell  MPS), 

500-800  blocks  of  Main  St..  Kalispell. 

94000879 
East  Side  Historic  District  (Kalispell  MPS). 

Roughly  bounded  by  Central  St.  E.. 

Woodland  Park.  Woodland  Ave.,  13th  St. 

E.  and  1st  Ave.  E..  Kalisp<;ll.  94000880 


Equity  Supply  Company  Elevator  and 

Creamery  (Kalispell  MPS),  50  First  Ave.  W 

N..  Kalispell.  94000881 
Federal  Building  (Kalispell  MPS).  247  First 

Ave.  E..  Kalispell,  94000882 
Ferguson  House  (Kalispell  MPS).  320  Fourth 

Ave.  W.,  Kalispell,  94000883 
Fisher  House  (Kalispell  MPS).  441  Second  St 

W.,  Kalispell,  94000884 
Flathead  Wholesale  Grocery  (Kalispell  A/P.SV 

5  First  Ave.  E.,  Kalispell.  94000885 
Gay.  Edward,  House  (Kalispell  MPS).  236 

Fifth  Ave.  W..  Kalispell.  94000886 
Gibson-Lebert  House  (Kalispell  MPS),  461  E. 

California  St..  Kalispell,  94000887 
Graham  House  (Kalispell  MPS),  825  6th  Ave 

E.,  Kalispell,  94000888 
Great  Northern  Railway  Depot  (Kalispell 

MPS).  15  Depot  Loop,  Kalispell,  94000889 
Gregg-Moses  House  (Kalispell  MPS).  27  8th 

Ave.  W.,  Kalispell,  94000890 
Hodgson  House  (Kalispell  MPS),  314  9lh  Ave 

W.,  Kalispell,  94000891 
Hotel  Norden  (Kalispell  MPS),  24  First  Ave. 

W.,  Kalispell,  94000892 
Houtz  House  (Kalispell  MPS).  822  Fifth  Ave.' 

W.,  Kalispell,  94000893 
Johnson-Lee  House  (Kalispell  MPS).  651  2  ml 

Ave.  W.  N.,  Kalispell,  94000894 
Kalispell  Flour  Mill  (Kalispell  MPS).  506  \V 

Center  St.,  Kalispell,  94000896 
Kalispell  Monumental  Company  (Kalispell 

MPS),  7  First  Ave.  E.,  Kalispell,  94000898 
Kalispell-American  Laundry  (Kalispell  MPS), 

121  First  Ave.  E..  Kalispell,  94000895 
Kerr  House  (Kalispell  MPS),  136  Fifth  A\  t>. 

W..  Kalispell.  94000899 
Leibig  House  (Kalispell  MPS),  396  Fourth 

Ave.  E.  N..  Kalispell.  94000900 
Long  House  (Kalispell  MPS).  393  8th  Ave.  E. 

N..  Kalispell,  94000901 
Main  Street  Commercial  Historic  District 

(Kalispell  MPS).  34-343  Main  St.  and  116- 

142  1st  Ave.  E.,  Kalispell,  94000904 
McGee  House  (Kalispell  MPS).  454  First  Ave;. 

E.  N..  Kalispell.  94000903 
McMannamy  House  and  Rental  Properties 

(Kalispell' MPS).  1020  5th  Ave.  W.,  1004. 

1012  and  1020  1/2  5th  Ave.  W.,  and  508 

and  516  10th  St.  W..  Kalispell.  94000902 
Norwegian  Evangelical  Lutheran  Church  and 

Parsonage  (Kalispell  MPS),  344  and  332 

5th  Ave.  W..  Kalispell,  94000905 
O'Neil  Lumber  Company  Office  (Kalispell 

MPS).  424  Main  St..  Kalispell,  94000906 
Reid-Kent  House  (Kalispell  MPS),  246  8th. 

Ave.  W.,  Kalispell.  94000907 
Rogers  House  (Kalispell  MPS).  380  Fifth  Ave. 

E.  N..  Kalispell.  94000908 
Roose-Eckelberry  House  (Kalispell  MPS),  1 4i> 

Third  Ave.  W..  Kalispell.  94000909 
Russell  School  (Kalispell  MPS),  227  W. 

Nevada  St..  Kalispell,  94000910 
Sauser-Mercord  Building  (Kalispell  MPS). 

22.3-240  Main  St..  Kalispell.  9400091 1 
Scandinavian  Methodist  Church  (Kalispell 

MPS).  203  Fifth  Ave".  W..  Kalispell. 

94000912 
Scott-Forhan  House  (Kalispell  MPS),  326 

Fourth  Ave.  W.,  Kalispell,  94000913 
Smith  House  (Kalispell  MPS),  476  Fourth 

Ave.  E.N. ,  Kalispell.  94000915 
Snyder  House  (Kalispell  MPS).  514  8th  Ave. 

W..  Kalispell.  94000916 
Thibodeau  Electric  Shf)p  (Kalispell  MPS). 
313  2nd  Ave.  W..  Kalispell.  94000917 
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Thierwechter  Heuse  (Kalispell  MPS),  305 

Fourth  Ave.  W.,  Kalispell.  9400091a 
Waggener  &  Campbell  Funeral  Home 

(KalispeU  MPS).  228  2nd  St.  W,.  Kalispell. 

94000919 
Walker  House  (Kafispelt  MPS).  tT22  First 

Ave.  W.,  Kalispell.  9400G920 
West  Side  Htstorie  Dretricl  (Kalispd!  MP.S). 

Roughly  bounded  by  4th  St.  W..  Main  St., 

10th  St.  W.  and  4th  Ave.  W..  Kalispell. 

94000921 
Well  House  (Kalispell  MPS).  905  Fourth  Ave. 

W..  Kalispell.  94000922 

Hill  County 

Heltne  Oil  Company  fRoadside  Architecture 
Along  US  2  in  Montana  MPS).  140  First  St 
HdVTe.  94000865 

Phillips  County 

Clack,  H.  Earl.  Service  Station  (Roadside 
Architecture  Akmg  US  2  in  Montana  MPS). 
US  2.  S  side.  Saco.  9400G863 

Roosevelt  County 

Hale's  Filling  Station  and  Groeerv  (Roadside 
Architecture  Along  US  2  in  Montana  MPS). 
Lanark  Townsite,  Bainville  vicinity. 
94000864 

Toole  County 

Rainbow  Conoco  (Roadside  Architecture 
Along  US  2  in  Montana  MPS).  400  Main 
St.,  Shelby,  94000866 

NEW  JERSEY 

Monmouth  County 

Monmouth  Boat  Club.  UnicMi  St.  E  of  Boat 
Club  Ct.  Red  Bank.  94000857 

NTW  MEXICO 

McKinley  County 

Peggy's  Pueblo.  Address  Restri<:ted.  Zuni 
vicinity.  94000993 

NEW  YORK 

Yat«s  C«iuity 

Bailey,  Jonathan.  House  (Yates  County  MPS). 

Bath  Rd.,  Mib.  94000926 
Bitley,  Peter.  House  (Yates  Qjunty  MPS),  W. 

Lake  Rd.  (Co.  Rt.  54A).  Jmisalem. 

94000927 
Bitley.  Thomas,  Hou.se  (Yates  County  MPS). 

Lake  St.,  Jerusalem,  94000928 
Bfitsford,  Samuel,  House  (Yates  County 

MPS).  County  House  Rd..  Jerusalem. 

94000929 
Briggs.  John.  Houst  (Yates  County  MPS). 

2646  Himrod  Rd..  Milo  Center,  94000930 
Cart.  John.  House  (Yates  County  MPS).  NY 

245,  Middlesex.  94000931 
Curtis.-Thomas  Bennett.  House  fV'ates  County 

MPS).  Sh»r?non  Comers  Rd..  Starkey, 

94000932 
Fox.  farmw.  House  (Yates  Countv  MPS).  750 

Italy  Valley  Rd.,  llaH'.  94000934 
Gretsn.  AsabeL  Farm  (Yates  Countv  MPS).  S. 

Vine  Valley  Rd.,  Middlesex,  94000935 
Hair.  Uriah,  House  (Yates  County  MPS). 

Water  St.  (Dundee— Himrod  Rd),  Dundee, 

94000936 
Hampstead  (Yates  County  MPS).  3170  Co.  RL. 

54 A,  Jerusalem,  9400G937 
HanfortJ,  Uriah,  House  (Yates  County  MPS), 

W.  Lake  Rd..  Jerusalem.  94000938 


Hays.  George  House  (Yates  Count\'  MPS). 
County  House  Rd.,  Jerusalem.  94000939 
Himrod  Baptist  Church  (Yates  County  MPS). 

Himrod  Rd. .  Milo,  94000940 
Hobart.  James.  House  (Yates  County  MPS). 

4646  Italy  Valley  Rd..  Potter.  94000941 
Italy  Valley  Methodist  Church  (Yates  County 

MPS).  Italy  Valley  Rd..  Italy.  94000942 
McLoud.  Smith.  House  (Yates  Qjontv  MPS), 

Italy  Tpk..  Italy.  94000944 
Middlesex  Center  Methodist  Church  (Yate« 
County  MPS).  Main  St..  Middlesex. 
94000945 
MorrLson,  Roderick  M.,  House  (Yates  Countv 
MPS).  105  Highland  Dr..  Penn  Yan. 
94000946 
Noyes,  John.  House  (Yates  Coiinty  MPS). 

LakeiBont — Himrod  Rd..  Starkey.  940009^7 
Overaekers  Comers  Schoolhouse  (Yates 
County  MPS),  Vine  Valley  Rd..  Middlesex 
94000948 
Perry.  EzikiaL  House  (Yates  CounK-  MPS).      . 
287  Sherman  Hollow  Rd..  Jeru.saltrnj. 
94000949 
Potter.  Arnold.  House  (Yates  County  MPS). 

1445  Voak  Rd..  Potter.  94000950 
Raplee,  Miles.  House  (Yates  Countv  MPS). 

Randall  Rd..  Milo.  94000951 
Sill  Tenant  House  (Yates  Countv  MPSI.  3232 

Co.  Rt.  54.  Jerusalem.  94000952 
Spicer—Milkurd  House  (Yates  County  \tPS). 
Qyslal  Springs  Rd.  INY  230).  BarringtoD. 
94000953 
St.  Luke's  Episcopol  Church  (Yates  County 
MPS).  W.  Lake  Rd.  (Co.  Rt.  54A). 
Jerusalem.  94000954 
Starkey  United  Methodist  Church  (Yates 
County  MPS).  Laken.ount— Himrod  Rd.. 
Starkey,  94000955 
Swarthout.  William.  Farm  (Yates  County 

MP^.  Bath  Rd.,  Milo,  94000956 
Swortz,  WiHiam.  Mouse  (Yates  Countv  MPS). 

Dundee— Himrod  Rd..  Starkev.  94()00956 
Vine  Valley  Methodist  CJiurch  (Yates  Count\- 
MPS).  Robeson  Rd,  Middiessex,  9400095* 
Wagener,  Abraham.  House  (Yates  Countv 
MPS),  Skyline  Rd.,  Jerusalem,  94000959 
ll'o^ener.  Charles.  House  (Yates  Countv 

MPS).  351  Elm  St..  Penn  Yan.  94000960 
Wagener.  H.  Allen.  House  (Yates  Count\- 
MPS).  367  W.  Lake  Rd..  Jerusalem,     ' 
94000961 
Weaver.  Myron,  House  (Yates  Countv  MPS), 

21  S.  Main  St..  Brancbport.  94000962 
Weaver.  Sohmon,  House  (Yates  County 

MPS).  7  S.  Main  St..  Branchport.  94000963 
Whitaker  House  (Yates  County  MPS). 
Benton— Tortey  Town  Line  Rd.,  Benton. 
94000964 
Wilkinson.  Jemima.  House  (Yates  County 
MPS).  3912  Friend  Hit!  Rd..  Jerusalem'. 
94000965 
Williams.  Sherman.  House  and  Fruit  Bam 
(Yates  County  MPS).  Co.  Rt.  54A. . 
Jerusalem.  94000966 
IV7///.S,  Christopher.  House  (Yates  County 
MPS).  57  Seneca  St..  Dresden.  940009*57 
U';7son.  Milton.  House  (Yates  County  MPS), 

28  Gilbert  St..  Rushville.  94000966 
Woodworth.  Abner,  House (YatesCountv 

MPS).  Flat  St..  Benton.  94000969 
Wrightman.  Dr.  James.  House  (Yates  County 
MPS),  48  W.  Lake  Rd.,  Branchport. 
94000970 
Yatesville  Mert}odist  Church  (Yates  County 
MPSL  Yalesville  Rd..  Potter,  94000971 


PUERTO  RICO 
Vieques  Municipality 

Las  Tumbas  de  J.  /.  Maria  le  GuMhtt.  200 
Santa  Maria  Rd..  Isabel  Segunda  vicinitv 
94000923 

SOUTH  CAROLINA 

Horry  County 

Waccamaw  River  Memorial  Bridge.  Main  St 
IVS  501 )  ov^T  the  Waccamaw  R.,  Ck)nwaT. 
94000994 

TEXAS 

Callahan  Couaty 

Howard.  Robert  E..  House,  Jet.  of  TX  3b 
(Fourth  .St.)  and  Ave.  f.  Cross  Plains. 
940009«4 

Harris  County 

Westmoreland  Historic  District.  Bounded  by 
Hawthorne.  BuriingtoB  and  Marshall  Aves 
and  Garrott  St..  Hou.ston.  94000859 

jeSerson  Covmty 

Woman's  Ovb  of  Beaumont  Clubhouse.  575 
Magnolia  Ave..  Beaumont.  94000983 

Potter  County 

US  Route  66— Sixth  Street  Historic  District. 
Sixth  Ave.  between  Georgia  and  Forrt>st 
Aves..  Amarillo.  94000982 

VERMONT 

Caledonia  County 

Marshall.  Caleb  H..  House  (St.  Johnsbury 

MPSk  53  Summer  St.,  St  Johnsbun-.  ' 

94000868 
Shearer  and  Corser  Double  House  (St. 

Johnsbury  MPS).  81-83  vSummer  St..  St 

Johnsbur,-.  94000861 

VTRGINL^ 
Hanover  Couaty 

Springfield.  VA  631  S  side.  0.4  mi  SW  of  Jet 
with  V,^  671.  Coatesville  vicinity. 
94000990 

Loudoun  Couaty 

Rose  Hill  Farm.  US  50  N  side.  1.5  mi.  W  of 

jet.  with  VA  713.  Uppervllle  vicinity, 

94000986 
Sannyside  Farm.  VA  Bus.  7  S  sidt;.  1 1 50  ft 

E  of  jet.  with  VA  287.  Hamilton  vicinitv. 

94000989 

Russell  Co«nty 

Smnhfield.  VA  19  NW  side,  3  mi.  SW  of 
Rosedale.  Rnse\tele  vicinity.  9400G9R« 

Tazewell  County 

Maiden  Spring.  Jet.  of  V.\  609  and  VA  9t. 
Pounding  Mill  vicinity,  94000987 

Radford  Independcot  City 

La  Riviere,  5  Ingles  St  .  Radford  (ImleppndenJ 
City).  94000991 

WISCONSIN 

Dodge  County 

Kekoskee  Archeological  District.  Address 
Restricted.  Kekoskee  vicinity.  94O00yft5 
IFR  Doc.  94-18321  Hied  7-27-W:  8:45  ami 
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INFORMATION:  Pursuant 
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Stat.  1273)  and 
rules  and 
in  52  PR  11954, 
Reclimation  will 
pre  aosed  or 

actions  for  any 
\^ry  of  project  water 
newspapers  of 
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at  least  60  days  prior  to  contract 
execution.  Pursuant  to  the  "Final 
Revised  Public  Participation 
Procedures"  for  water  resource-related 
contract  negotiations,  published  in  47 
FR  7763,  February  22, 1982,  a  tabulation 
is  provided  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  Each  proposed  action  is,  or  is 
expected  to  be,  in  some  stage  of  the 
contract  negotiation  process  in  1994. 
When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contact  form  must  be 
approved  by  the  Secretary,  or  pursuant 
to  delegated  or  redelegate  authority,  the 
Commissioner  of  Reclamation  or  one  of 
the  Regional  Directors.  In  some 
instances,  congressional  review  and 
approval  of  a  report,  water  rate,  or  other 
terms  and  conditions  of  the  contract 
may  be  involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

11.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383)  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  the  locations 
and  within  the  time  limits  set  forth  in 
the  advance  public  notices. 

5.  AH  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contact,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  the  significance  of  the 


modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BCP)    Boulder  Canyon  Project 

(CAP)    Central  Arizona  Project 

(CUP)    Central  Utah  Project 

(CVP)    Central  Valley  Project 

(CRSP)    Colorado  River  Storage  Project 

(D&MC)    Drainage  and  Minor  Construction 

(FR)    Federal  Register 

(IDD)    Irrigation  and  Drainage  District 

(ID)    Irrigation  District 

(M&I)    Municipal  and  Industrial 

(O&M)    Operation  and  Maintenance 

(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(Pub.  L.)    Public  Law 
(R&B)    Rehabilitation  and  Betterment 
(SRPA)    Small  Reclamation  Projects  Act 
(VVCUA)    Vyater  Conservation  and 

Utilization  Act 
(WD)    Water  District 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  1150  North 
Curtis  Road,  Boise,  Idaho  83706-1234, 
telephone  208-378-5346. 

The  following  contract  actions  are 
new  or  have  been  completed  in  the 
Pacific  Northwest  Region  since  this 
notice  was  last  published  on  May  6, 
1994: 

1.  Contract  Action  Completed 

Mitigation,  Inc.,  Palisades/Ririe 
Projects,  Idaho:  Contract  for  storage 
space  in  Palisades  and  Ririe  Reservoirs 
(18,980  and  80,500  acre-feet, 
respectively)  pursuant  to  section  5(a)  of 
the  Fort  Hall  Indian  Water  Rights  Act  of 
1990.  Contract  executed  March  31, 
1994,  Contract  Number  4-07-10- 
W0999. 

2.  New  Proposed  Contract  Action 

Palmer  Creek  Water  District 
Improvement  Company,  Willamette 
Basin  Project,  Oregon:  Irrigation  water 
service  contract  for  approximately 
13,000  acre-feet. 

3.  New  Proposed  Contact  Action 

Umatilla  Project  Irrigation  Districts, 
Dregon:  Temporary  contracts  with 
Hermiston.  Stansfield,  Westland,  and 
West  Extension  Irrigation  Districts  to 
provide  water  service  for  1994. 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento.  California  95825- 
1898,  telephone  9ir)-978-5030. 


1.  Contract  Action  Completed 
Contra  Costa  WD,  CVP.  California: 

Amendatory  water  service  contract  to 
add  the  operation  of  the  Los  Vaqueros 
Project,  including  an  additional  point  of 
delivery;  the  amendment  will  also 
conform  the  contract  to  current 
Reclamation  policies,  including  the 
water  ratesetting  policy,  and  Pub.  L. 
102-575.  Contract  executed  May  26, 
1994.  Contract  Number  I75r-3401. 

2.  Contract  Action  Discontinued 

Century  Ranch  Water  Company,  Inc., 
CVP,  California:  Long-term  exchange 
contract  for  M&I,  less  than  100  acre-feet; 
Stony  Creek  Watershed  above  Black 
Butte  Dam. 

3.  Contract  Action  Discontinued 

State  of  California,  Department  of 
Forestry,  CVP,  California:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

4.  Contract  Action  Completed 
Sierra  Pacific  Power  Company, 

Pyramid  Lake  Tribe,  Washoe  County 
Water  Conservation  District;  Washoe 
and  Truckee-Storage  Projects;  Nevada 
and  California:  Interim  storage  contract, 
authorized  under  Pub.  L.  101-618,  and 
the  provision  of  the  Warren  Act  as 
supplemented  by  the  Reclamation  States 
Emergency  Drought  Act  to  convey  and/ 
or  store  non-project  water  in  Stampede 
Reservoir  and  in  Boca  Reservoir. 
Contract  executed  June  29, 1994, 
Contract  Number  4-07-20-W1177. 

5.  Non-Federal  Entity.  CVP.  California 
Cost-sharing  agreement  with  a  yet  to 

be  determined  non-Federal  entity  for  the 
Folsom  Dam  and  Reservoir  reoperation. 
Proposed  Contract  Action  Modified  to 
Read  as  Follows:  Sacramento  Area 
Flood  Control  Agency,  CVP,  California: 
Agreement  for  the  Folsom  Dam  and 
Reservoir  reoperation. 

6.  U.S.  Fish  and  Wildlife  Semce. 
California  Department  of  Fish  and 
Game.  Grassland  WD;  CVP;  California 

Water  service  contracts  to  provide 
Level  II  water  supplies  for  refuges 
within  the  CVP  pursuant  to  Pub.  L.  102- 
575;  exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  refuge  water  supplies; 
quantity  to  be  contracted  for  is 
approximately  450,000  acre-feet. 
Proposed  Contract  Action  Modified  to 
Read  as  Follows:  U.S.  Fish  and  Wildlife 
Service,  California  Department  of  Fish 
and  Game,  Grassland  WD;  CVP; 
California:  Water  Service  contracts  to 
provide  water  supples  for  refuges  within 
the  CVP  pursuant  to  Federal 
Reclamation  Laws;  exchange  agreements 
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and  wheeling  contracts  to  deliver  some 
of  the  increased  refuge  water  supplies; 
quantity  to  be  contracted  for  is 
approximately  450,000  acre-feet. 

7.  Contract  Action  Completed 

Stale  of  California,  CVP,  California: 
Cost  sharing  agreement  with  State  of 
California  pursuant  to  CVP 
Improvement  Act  (Pub.  L.  102-575). 
The  cost  sharing  agreement  with  the 
State  will  provide  for  the  general 
principles  and  administration  of  cost 
sharing  for  and  implementation  of 
specific  restoration  actions  identified  in 
Pub.  L.  102-575.  Agreement  executed 
June  27. 1994. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box 
61470  (Nevada  Highway  and  Park 
Street).  Boulder  City,  Nevada  89006- 
1470,  telephone  702-293-8536. 

No  changes  in  contract  actions  in  the 
Lower  Colorado  Region  since  this  notice 
was  last  published  on  May  6, 1994. 

Upper  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box 
11563.  (125  South  State  Street),  Salt 
Lake  City,  Utah  84147,  telephone  801- 
524-5435. 

The  following  proposed  contract 
action  is  new  in  the  Upper  Colorado 
Region  since  this  notice  was  last 
published  on  May  6, 1994. 

New  Proposed  Contract  Action 

Florida  Water  Conservancy  District, 
Florida  Project,  Colorado:  Water  service 
contract  to  market  for  municipal  and 
industrial  use  114  acre- feet  of  water 
rights  held  by  the  United  States. 

Great  Plains  Region 

Bureau  of  Reclamation,  P.O.  Box 
36900.  Federal  Building.  316  North  26th 
Street.  Billings,  Montana  59107-6900, 
telephone  406-657-6413. 

Tne  following  contract  actions  have 
been  completed  or  discontinued  in  the 
Great  Plains  Region  since  this  notice 
was  last  published  on  May  6, 1994: 

1.  Com  Creek  ID,  Glendo  Unit,  P- 
SMBP,  Wyoming:  Repayment  contract 
for  10,350  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Reservoir. 
Proposed  Contract  Action  to  Read  as 
Follows:  Corn  Creek  Irrigation,  Glendo 
Unit,  P-SMBP,  Wyoming:  Repayment 
contract  for  10,350  acre-feet  of 
supplemental  irrigation  water  from 
Glendo  Reser\'oir  pending  completion  of 
NEPA  review. 

Dated:  July  21. 1994. 
Darrell  0.  Mach, 

Acting  Director.  Operations. 

IFR  Doc.  94-18424  Filed  7-27-94:  8:45  am] 

BILLING  CODE  4310-94-M 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

Availability  of  Final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  United  States  Section, 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico. 
ACTION:  Notice  of  availability  of  final 
environmental  assessment  and  finding 
of  no  significant  impact. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Final 
Regulations  (40  CFR  Parts  1500  through 
1508);  and  the  Operational  Procedures 
of  the  United  States  Section, 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico 
(USIBWC),  for  Implementing  Sih  tion 
102  of  NEPA,  published  in  the  Federal 
Register  September  2, 1981  (46  FR 
44083);  the  USIBWC  hereby  gives  notice 
that  the  Final  Environmental 
Assessment  and  Final  Finding  of  No 
Significant  Impact  for  Quisto  Energy 
Corporation  (Quisto)  to  construct, 
operate,  and  maintain  a  gas  well  located 
on  the  Main  Floodway  of  the  Lower  Rio 
Grande  Flood  Control  Project  (LRGFCP) 
are  available.  The  USIWBWC  finds  that 
the  proposed  action  to  issue  a  license  to 
Quisto  for  such  works  is  not  a  major 
federal  action  that  would  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment.  A  Notice  of 
Finding  of  No  Significant  Impact  was 
signed  June  17,  1994,  (59  FR  33303-  . 
33304)  and  provided  a  thirty  (30)  day 
review  and  comment  period  before 
making  the  finding  final. 

ADDRESSES:  Dr.  Conrad  G.  Keyes,  Jr.. 
Principal  Engineer,  Planning.  United 
States  Section.  International  Boundary 
and  Water  Commis.sion,  United  States 
and  Mexico,  4171  North  Mesa  Street,  C- 
310.  El  Paso.  Texas  79902-1441. 
Telephone:  915/534-6703. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  the  USIBWC 
to  issue  a  license  to  Quisto  to  construct, 
operate,  and  maintain  a  g.ns  well  and 
install  related  features  with  Meverhoff 
No.  3  Drilling  Unit,  Lot  271,  Kelly-Pharr 
Subdivision,  Hildalgo  County.  Texas. 
The  gas  well  is  proposed  to  be  located 
on  privately  owned  land  within  the 
Main  Floodway  of  the  USIBWC  LRGFCP 
approximately  8  kilometers  (5  miles) 
southeast  of  the  town  of  Pharr.  Access 
to  the  drilling  site  is  by  way  of  existing 
county  and  private  roads. 
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of  Texas,  and 
(  rable  clean  energy 


the 


source. 

The  Directional  W 
Quisto  to  drill  a  wel 
Main  Floodway  to  a 
proposed  surface 
directional  well  a 
require  the  USIBWC 
since  no  work  will 
LRGFCP.  The  direct 
alternative  is  consi 
because  of  a  lack  of 
drillsite  outside  the 
technical  problems 
bottomhole  location 
(2.000  feet)  or  more 
location. 


Finding  of  the  Final 
Assessment 


The  EA  finds  that  he  proposed  action 
for  Quisto  to  constru  ;t.  operate,  an 
maintain  a  gas  well  \  fithin  the  Main 
Floodway  of  the  USI JWC  LRGFCP  (and 


the  USIBWC  to  issue 


work)  does  not  const  tute  a  major 
federal  action  which  would  cause  a 
significant  local,  regi  anal,  or  national 
adverse  impact  on  thj  environment 
based  on  the  followii  ig  facts: 

1.  The  United  Sfati  s  Army  Corps  of 
Engineers  has  detem  ined  that  no  wafers 
of  the  United  States  i  iicluding  wetlands 
will  be  impacted  by  i  he  proposed  gas 
wi'll  and  related  feat  ires. 

2.  The  United  Stati  s  Fish  and  Wildlife 
Service  has  determin  sd  that  federally 
listed  endangered  or  ihrealenod  species 
are  unlikely  to  be  nd  ersely  affected  by 
the  proposed  gas  we  Land  related 
fi'atures. 

3.  The  Texas  Histo  ical  Commission 
and  rk^pnrtment  of  A  itiqiiities 
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ill  alternative  is  for 
from  outside  the 
iepth  below  the 
lo«:3tion.  The 
Itei  native  will  not 
to  issue  a  license 
done  within  the 
isnal  well 
dired  not  workable 
available  surface 
/lain  Floodway  and 
associated  with  a 
>ome  610  meters 
rom  the  surface 


bs 


environmental 


a  license  for  such 


Protection  have  determined  that  no 
survey  is  required  and  the  project  may 
proceed. 

4.  The  USIBWC  Water  Resourt:es 
Investigations  Division  has  determined 
that  the  proposed  gas  well  and  related 
features  will  have  no  significant  effect 
upon  the  flood  carrying  capacity  of  the 
Main  Floodway. 

Availability 

Single  copies  of  the  Final 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact  may  be 
obtained  by  request  at  the  above 
address. 

Dated:  July  18,  1994. 
Suzette  Zaboroski, 
Staff  Counsel. 
jFR  Doc.  94-18320  Filnd  7-27-94;  8:45  ami 

BILLING  CODE  471IM>3-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
OMB  Review 

The  following  proposals  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  Room  4136,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affiairs, 
Attn:  Desk  Officer  for  ICC,  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  of  a 
currently  approved  collection  without 
change. 

Bureau/Office:  Office  of  Proceedings 

Title  of  Form:  Rules  for  Systems 
Diagram  Maps,  Financial  Assistance  of 
Railroad  Lines. 

OMB  Form  Number:  3120-0045 

Agency  Form  Number  None 

Frequency:  Systems  Diagram  Maps — 
Annually  Financial  Assi.stance — 
Di.scretion  of  applicant. 

No.  of  Respondents:  Systems  Diagram 
Maps — Annually  Financial  Assistance — 
Discretion  of  applicant. 

Total  Burden  Hours:  Systems  Diagram 
Maps— 300 

Type  of  Clearance:  Extension  of  a 
currently  approved  collection  without 
change. 


Bureau/Office:  Office  of  Proceedings 

Title  of  Form;  Maps  to  be  Submitted 
in  Abandonment  Exemption 
Proceedings. 

OMB  Form  Number  3120-0137 

Agency  Form  No.:  None 

Frequency:  Submitted  by  railroads 
when  seeking  abandonment  exemption. 

No.  of  Respondents:  114 

Total  Burden  Hours:  114 
Anne  K.  Quinlan, 
Acting  Secretary. 
[PR  Doc.  94-18391  Filed  7-27-94;  8:4.S  ami 

BILUNG  CODE  7035-01-P 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Company:  Philip 
Environmental  Inc.,  651  Burlington 
Street  East,  Hamilton,  Ontario  L8L  7VV2. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
their  state(s),  province(s),  or  country  of 
incorporation: 

475955  Ontario  Limited  (Province  of 

Ontario) 
800151  Ontario  Inc.  (Province  of 

Ontario) 
836750  Ontario  Inc  (Province  of 

Ontario) 
842578  Ontario  Limited  (Province  of 

Ontario) 
912613  Ontario  Ltd.  (Province  of 

Ontario) 
2945878  Canada  Inc.  (Canada) 
2842-7979  Quebec  Inc.  (Quebec) 
Barringer  Laboratories  Limited 

(Province  of  Ontario) 
Berthiaume  Environment  Inc.  (Qmada) 
Burlington  Environmental  Inc.  (State  of 

Delaware) 
Burlington  Environmental  Inc.  (State  of 

Missouri) 
Burlington  Environmental  Inc.  (State  of 

Washington) 
Canadian  Disposal  Services  Ltd. 

(Province  of  Ontario) 
Carundol  Environmental  Ltd.  (Province 

of  Ontario) 
Centre  de  Tri  Transit  Inc.  (Canada) 
Chem-King  Inc.  (Province  of  Ontario) 
Dechex-Ltee  (Canada) 
Gasoline  Tank  Service  Company  Inc. 

(State  of  Washington) 
Gestion  Fudico  Ltee  (Canada) 
Gore  Sanitation  Service  Limited 

(Province  of  Ontario) 
Hydro  Dynamics  Industrial  & 

Environmental  Services  Inc.  (Province 

of  Ontario) 
K&E  Solid  VVaste  Management  Ltd. 

(Province  of  Ontario)    '     -. 
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K^r  Waste  Resource  Inc.  (Province  of 

Ontario) 
Kingswood  Waste  Systems  Ltd. 

(Province  of  Ontario) 
Les  Enterprises  de  Rebuts  Sanipan  Inc. 

(Canada) 
Location  Sanico  Ltee.  (Canada) 
Metal  Recovery  Industries  Inc.  (Province 

of  Ontario) 
Nortru,  Inc.  (State  of  Michigan) 
Phencorp  International  Finance  Inc. 

(Ireland) 
Phencorp  Reinsurance  Company  Inc. 

(Barbados) 
Philip  Demolition  Inc.  (Province  of 

Ontario) 
Philip  Enterprises  Inc.  (Province  of 

Ontario) 
Philip  Environmental  (Delaware),  Inc. 

(State  of  Delaware) 
Philip  Environmental  (Elmira)  Inc. 

(Province  of  Ontarfo) 
Philip  Environmental  (Michigan) 

Acquisition  Corp.  (State  of  Michigan) 
Philip  Environmental  (Michigan)  Inc. 

(State  of  Michigan) 
Philip  Environmental  (New  York)  Inc. 

(State  of  New  York) 
Philip  Environmental  (Quebec)  Inc. 

(Province  of  Quebec) 
Philip  Environmental  Services  Corp. 

(Province  of  Ontario) 
Philip  Environmental  (Washington)  Inc. 

(State  of  Washington) 
Recyclage  Coto-Nord  Inc.  (Canada) 
Recyclage  d'Aluminum  Quebec  Inc./ 
Quebec  Aluminum  Recycling  Inc. 
(Canada) 
Renaissance  Plastics  Inc.  (Province  of 

Ontario) 
Resource  Recovery  Corporation  (State  of 

Washington) 
Sablix  Inc.  (Canada) 
Sanivan  (1993)  Inc.  (Canada) 
S-N-S  Recycling,  Inc.  (State  of 

Michigan) 
Solvent  Recovery  Corporation  (State  of 

Missouri) 
S&S  Environmental,  Inc.  (State  of 

Michigan) 
Taro  Aggregates  Ltd.  (Province  of 

Ontario) 
Termco  Corporation  (State  of 

Washington) 
The  Prus  Corporation  (State  of 

Michigan) 
Transport  Sanico  Ltee  (Canada) 
United  Drain  Oil  Service  Inc.  (State  of 

Washington) 
Waxman  Resources  Inc.  (Province  of 

Ontario) 
W.  Kiimdernma  and  J.  Esser  Ltd. 

(Province  of  Ontario) 
Anne  K.  Quinlan, 
Acting  Secretary. 

IFR  Doc.  94-18390  Filed  7-27-94:  8:45  amj 
BILLING  CODE  TOOS-OI-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  1. 1994,  a  proposed 
Consent  Decree  in  United  States  v.  Teny 
T.  Harrah.  Civil  Action  No.  1-94-1351, 
was  lodged  in  the  United  States  District 
Court  for  the  Northern  District  of  Ohio. 
The  Complaint  filed  by  the  United 
States  alleged  violations  of  the  Clean  Air 
Act.  the  National  Emission  Standards 
for  Hazardous  Air  pollutants  (NESHAP) 
for  Asbestos,  40  CFR  Part  61,  Subpart  M. 
The  Consent  Decree  also  requires  the 
defendant  to  comply  with  the  asbestos 
NESHAP  and  prohibits  the  defendant 
from  engaging  in  demolition  or 
renovation  activity  involving  asbestos 
until  he  has  completed  USEPA- 
approved  training  in  the  proper 
handling  of  asbestos. 

The  Department  of  Justice  will  receive 
.   for  a  period  of  thirty  (30)  days  ft-om  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station. 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Terry  T.  Harrah.  D.J. 
Ref.  No.  90-1 1-2-791  A. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Northern  District  of  Ohio,  1800  Bank 
One  Center,  600  Superior  Avenue,  East, 
Cleveland,  Ohio  44114-2600  (contact 
Assistant  United  States  Attorney  Arthur 
I.  Harris);  (2)  the  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590  (contact  Assistant  Regional 
Counsel  Susan  Perdomo);  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  the  Consent  Decree 
Library,  1120  G  Street  NW.,  4th  Floor, 
Washington,  DC  20005.  For  a  copy  of 
the  Consent  Decree  please  enclose  a 
check  in  the  amount  of  $3.00  (25  cents 
per  page  reproduction  charge)  payable 
to  Consent  Decree  Library. 
John  C.  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  &■  Natural  Resources  Division. 
[FR  Doc.  94-18406  Filed  7-27-94;  8:45  amj 
BILLING  CODE  441(M)1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Lassen  Gold  Mining. 
Inc..  Civil  Action  No.  CIV-S-94-1127 
LKK  (E.D.  Cal.),  was  lodged  on  July  11, 
1994  with  the  United  States  District 
Court  for  the  Eastern  District  of 
California.  In  the  complaint  in  that 
action,  the  United  States  seeks  from 
defendant  Lassen  Gold  Mining,  Inc. 
("Lassen")  civil  penalties  and  injunctive 
relief  under  Sections  113(b)  and  111(e) 
of  the  Clean  Air  Act  (the  "Act"),  42 
U.S.C.  §§  7413(b)  and  7411(e).  for 
Lassen's  failure  to  obtain  permits  before 
commencing  certain  construction 
activities  and  failure  to  provide  notice 
of  construction  activities  and  the  start  of 
operations  at  Lassen's  Hayden  Hill  open 
pit  gold  mine  in  Lassen  County, 
California.  The  proposed  consent  decree 
requires  Lassen  to  comply  with  the 
notice  and  permit  requirements  of  the 
regulations  implementing  the  Act, 
appoint  an  environmental  manager,  and 
to  pay  a  penalty  of  $125,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice.  P.O.  Box  7611, 
Washington.  DC  20044;  be  copied  to 
Robert  R.  Klotz,  U.S.  Department  of 
Justice,  301  Howard  Street,  Suite  870, 
San  Francisco,  CA  94105;  and  refer  to 
United  States  v.  Lassen  Gold  Mining, 
Inc..  DOJ  Ref.  #90-5-2-1-1762. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
California,  555  Capitol  Mall. 
Sacramento.  California  95814;  at  the 
Region  IX  office  of  the  Environmental 
Protection  Agency,  75  Ha.wthorne 
Street.  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library.  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor.  VVashington,  DC  20005. 
In  regarding  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $3.75  (25  cents  per  page 
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reproduction  costs  ,  payable  to  the 

Consent  Decree  Lib  rary. 

John  C.  Cruden, 

Chief,  Environmentalpnfoivement  Section, 

Environment  and  Nat  ira/  Resources  Division. 

|FR  Doc.  94-18405  Fi  ed  7-27-94;  8:45  am] 

BILUNO  COOE  4410-01-W 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut)stances  Noticdof  Application 


Pursuant  to  Sectibn 
21  of  the  Code  of  Fi  deral 
(CFR),  this  is  noticf 
1994,  Dupont  Phan  naceuticals 
Dupont  Merck  Phai  maceutical 
Company,  1000  Stewart 
City,  New  York  1 
to  the  Drug  Enforcetnent 
(DEA)  for  registrati 
manufacturer  of  th€ 
controlled  substanc  bs 


(in 


Drug 


Oxycoctone  (9143)  .... 
Hydrocodone  (9193) 
Oxymorphone  (9652) 


1  a  ) 


1  e 


Any  other  such 
person  who  is  presently 
DEA  top  manufactiire 
may  file  comments 
issuance  of  the  abo 
may  also  file  a  written 
hearing  thereon  in 
CFR  1301.54  and  ir 
by  21  CFR  1316.47 

Any  such  comm^its 
request  for  a  hearin 
to  the  Deputy  Assisjant 
Office  of  Diversion 
Enforcement  Admi 
States  Department 
Washington,  DC  20 
Federal  Register 
and  must  be  Hied  n 
from  publication). 

DiitRd:  July  19,  1994 
Gene  R.  Haislip, 

Deputy  Assistant  Adnin 

Diversion  Control. 

Administration. 

|FR  Dw.  94-18342  Fi 

BiLLirtG  CCOe  4410-Q9-M 


,  On,  g 


Manufacturer  of  Cdntrolled 
Substances;  Notic<  of  Registration 

^  tav 


Feleral 


By  Notice  dated 
published  in  the 
May  10. 1994.  (59 
Diagnostic  Systems 
Highway  202,  Brancjhburg 
08876.  made  appli 
Enforcement  Admi 


ici 


1301.43(a)  of  Title 
Regulations 
that  on  June  13. 
The 


Avenue,  Garden 
,  made  application 
Administration 
as  a  bulk 
basic  classes  of 
listed  below: 


Schedule 


plicant  and  any 
registered  v.'ith 
such  substances 
ar  objections  to  the 
application  and 
request  for  a 
ccordance  with  21 
the  form  prescribed 


objections,  or 
may  be  addressed 

Administrator, 
ontrol,  Drug 
.stration.  United 
Justice, 

37,  Attention:  DEA 
Ret)resentalive  (CCR), 
later  than  (30  davs 


(fl 


tstratnr.  Officii  of 
Enforcement 


•d  7-27-94;  8:4.S  am] 


3,  1994,  and 
Register  on 

24184).  Roche 
Inc.,  1080  U.S. 

,  New  Jersey 
tion  to  the  Drug 
istration  (DEA)  to 


be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Lysergic      acid       diethylamide 

(7315). 
Tetrahydrocannabinols  (7370)  ... 

Phencyclidine  (7471) 

Methadone  


Sctiedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
Section  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  )uly  20,  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
|FR  Doc.  94-18343  Filed  7-27-94;  8:45  ami 

B<LUNG  COOE  44I(M>»-M 


DEPARTMEffT  OF  LABOR 

Office  of  the  Secretary 

Women's  Bureau;  Announcement  of 
Extended  Deadline  for  Competitive 
Grant  Applications  for  the  Women  in 
Apprenticeship  and  Nontraditionai 
Occupations  (WA-NTO)  Act  for  Fiscal 
Year  1994 

agency:  Office  of  the  Secretary, 
Women's  Bureau,  DOL. 

ACTION:  Notice  of  extended  deadline. 

SUMMARY:  The  National  Office 
(Washington,  DC)  of  the  Women's 
Bureau,  U.S.  Department  of  Labor, 
announces  an  extension  of  the  deadline 
for  competitive  applications  to  the 
Women  in  Apprenticeship  and 
Nontraditionai  Occupations  (WA-NTO) 
Act  competition.  The  competition  was 
originally  announced  in  the  Federal 
Register,  Vol.  59,  No.  124,  Wednesday, 
June  29,  1994,  at  59  F.R.  33545,  with  an 
original  deadline  of  August  5, 1994. 

All  applications  must  now  be 
submitted  to  the  U.S.  Department  of 
Labor,  Office  of  Procurement  Services, 
room  S-5220,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210,  not  later 
than  4:45  p.m.  EDT,  August  19,  1994. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Ms.  Roberta  McKay,  at  202-219-6626. , 


Signed  at  Washington,  DC,  this  22nd  day 
of  July  1994. 

Karen  Nussbaum, 

Director,  Women's  Bureau. 

[FR  Doc.  94-18414  Filed  7-27-94;  8:45  am) 

BILLING  CODE  4S10-23-M 


Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office: 
North  American  Agreement  on  Labor 
Cooperation;  Hearing  on  Submissions 
#940001  and  #940002 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  hearing. 

SUMMARY:  The  purpose  of  this  notice"  is 
to  announce  a  hearing,  open  to  the 
public,  on  Submissions  #940001  and 
#940002.  These  submissions,  filed  with 
the  U.S.  National  Administrative  Office, 
respectively,  by  the  International 
Brotherhood  of  Teamsters,  AFL-QO, 
and  the  United  Electrical,  Radio,  and 
Machine  Workers  of  America,  involve 
labor  law  matters  in  Mexico  and  were 
accepted  for  review  by  the  Office  on 
April  15,  1994.  Notices  of  acceptance  for 
review  were  published  in  the  Federal 
Register  on  Aoril  20, 1994. 

Article  16(3)  of  the  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Me.xico 
by  the  U.S.  National  Administrative 
Office,  in  acc(^ance  with  U.S. 
domesTic-p*ocedures.  Revised 
procedural  guidelines  pertaining  to  the 
submission,  review,  and  reporting 
process  utilized  by  the  Office  were 
published  in  the  Federal  Register  on 
April  7, 1994.  The  guidelines  provide 
for  a  hearing  as  part  of  the  review. 
DATES:  The  hearing  will  be  held  on   . 
August  31,  1994,  cominencing  at  10:00  .. 
a.m.  Persons  wishing  to  provide 
information  or  present  their  views  on 
matters  related  to  the  review  of 
Submission  #940001  or  #940002  may  do 
so  by  filing  written  statements  or  briefs 
with  the  U.S.  National  Administrative 
Office,  which  must  be  received  by 
August  19,  1994.  Persons  desiring  to 
present  oral  testimony  at  the  hearing 
must  submit  a  request  in  writing  at  the 
time  the  written  statement  or  brief  is 
filed. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
3437  A  &  B,  Washington,  DC  20210. 
Written  statements  or  briefs  and 
requests  to  present  oral  testimony  may 
be  mailed  or  hand  delivered  to  the  U.S. 
National  .Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  C-4322, 
Washington.  DC  20210. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Jorge  Perez-Lopez,  Acting  Secretary, 
U.S.  National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  C-4322, 
Washington,  DC  20210.  Telephone: 
(202)  501-6653  (this  is  no?  a  toil-free 
number). 

SUPPLEMENTARY  INFOflMATION: 

L  Nature  and  Conduct  of  Hearing 

As  set  out  in  the  notices  published  in 
the  Federal  Register  on  April  20, 1994, 
the  objective  of  the  U.S.  National 
Administrative  Office's  reviews  of 
Submissions  #940001  and  #940002  is  to 
gather  information  to  assist  it  to  better 
understand  and  publicly  report  on  the 
Government  of  Mexico's  promotion  of 
compliance  with,  and  effective 
enforcement  of,  its  labor  Uw  through 
appropriate  government  action,  as  set 
out  in  Article  3  of  the  NAALC. 

The  allegaticNTis  of  both  submissions 
relate  principally  to  the  right  to  freedom 
of  association  and  the  right  to  organize. 
Accordingly,  it  is  appropriate  to 
consolidate  the  reviews  for  purposes  of 
Section  G,  paragraph  3  of  the  procedural 
guidelines,  which  provides  for  a  hearing 
on  a  submission  accepted  for  review. 

The  hearing  will  be  conducted  by  the 
Secretary  of  the  U.S.  National 
Administrative  Office  or  the  Secretary's 
designee.  It  will  be  open  to  the  public 
All  proceedings  will  be  conducted  in 
English,  with  simultaneous  translation 
provided  as  the  Secretary  deems 
necessary.  The  public  file  for  each 
submission,  including  written 
statements,  briefs,  and  requests  to 
present  oral  testimony,  will  be  made  a 
part  of  the  hearing  record.  Tlie  public 
file  will  also  be  available  for  inspection 
at  the  Office  prior  to  the  hearing. 

The  hearing  will  be  transcribed.  A 
transcript  of  the  proceedings  will  be 
made  available  for  inspection,  as 
provided  for  in  Section  E  of  the 
procedural  guidelines,  or  may  be 
purchased  from  the  reporting  company. 
No  cameras  or  recording  devices  (other 
than  any  recording  device  used  by  the 
reporting  company  in  sonnection  with 
transcribing  the  hearing)  will  be 
allowed. 

Disabled  persons  should  contact  the 
Secretary  of  the  U.S.  National 
Administrative  Office  no  later  than 
fifteen  days  prior  to  the  date  of  the 
hearing  if  special  accommodations  are 
needed. 

II.  Written  Statements  or  Briefs  and 
Requests  To  Present  Oral  Testimony 

Written  statements  or  briefs  shall 
provide  a  discussibn  of  the  information 
presented  or  position  taken  and  shall  be 
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legibly  typed  or  printed.  Requests  to 
present  oral  testimony  shall  include  the 
name,  address,  and  telephone  niunber  of 
the  witness,  the  organization 
represented,  if  any,  and  any  trther 
information  pertinent  to  the  reque.st. 
Five  copies  of  a  statement  or  brief  and 
a  single  copy  of  a  request  to  p^sent  oral 
testimony  shall  be  submitted  to  the 
Office  at  the  time  of  filing. 

No  request  to  present  oral  testimony 
will  be  considered  unless  accompanied 
by  a  vkTitten  statement  or  brief.  A 
request  to  present  oral  testimony  may  be 
denied  if  the  written  statement  or  brief 
suggests  that  the  information  sought  to 
be  provided  is  unrelated  to  the  review 
of  Submission  #940001  or  #940002  or 
for  other  appropriate  reasons.  The  Office 
will  notify  each  requester  of  the 
disposition  of  the  request  to  present  oral 
testimony. 

In  presenting  testiihony,  the  witness 
should  summarize  the  written  statement 
or  brief,  may  supplement  the  written 
statement  or  brief  with  relevant 
information,  and  should  be  prepared  to 
answer  questions  from  the  Secretary  of 
the  U.S.  National  Administrative  Office 
or  the  Secretary's  designee.  Oral 
testimony  will  ordinarily  be  limited  to 
a  ten  minute  presentation,  not  including 
the  time  for  questions.  Persons  desiring 
more  than  ten  minute;  for  their 
presentation  should  so  state  in  the 
request,  setting  out  reasons  why 
additional  time  is  necessary. 

The  requirements  relating  to  the 
submission  of  written  statements  or 
briefs  and  requests  to  present  oral 
testimony  may  be  waived  by  the 
Secretary  of  the  U.S.  National 
Administrative  Office  for  reasons  of 
equity  and  the  public  interest. 

Signed  at  Washington,  DC  on  July  25, 1994. 
Jorge  Perez-Lopez, 
Acting  Secretary,  U.S.  National 
Administrative  Office. 
|FR  Doc.  94-18428  Filed  7-27-94;  8:45  am) 

BILUNG  COOE  451»-2S-M 


Empioymer>t  and  Training 
Administration 

rrA-W-28,925] 

Cooper  Industries;  Cameron  Forged 
Products  Division,  t/kia  Wyman- 
Gordon  Forgings  Co.,  Houston.  TX; 
Amended  Certification  Regarding 
EltgibiHty  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
DepartmeRt  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 


0<;tober  22, 1993,  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  was  published  in  the 
Federal  Register  on  November  9,  1993 
(58  FR  59492). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  on  May  26, 1994, 
Wyman-Gordon  Forgings  became  the 
successor-in-interest  firm  to  Cooper 
Industries. 

The  intent  of  the  Department's 
certification  is  to  include  ail  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  show  the  correct  name  of 
the  worker  group. 

The  amended  notice  applicable  to 
TA-W-28,925  is  hereby  issued  as 
follows: 

"All  workers  of  the  Cameron  Forged 
Products  Division  of  Cooper  Industries. 
Houston.  Texas  the  predecessor-in- 
interest  firm  to  Wyman-Gordon 
Forgings,  Houston,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  July  22, 1992 
are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington.  DC,  this  20lh  day  of 
July.  1994. 

Violet  L.  Thompson. 

Deputy  Director.  Office  of  Trade  AdjuiUnent 
Assistance. 

IFR  Doc.  94-18417  Filed  7-27-94;  8:45  ami 
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tTA-W-29,574] 

Martin  Marietta  Magnesia  Specialties. 
Inc.,  Manistee,  Ml;  Affirntative 
Determination  Regarding  Application 
for  Reconsideration 

On  July  7.  the  company  requested 
administrative  reconsideiratimi  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
May  25, 1994  and  published  in  the 
Federal  Register  on  Jui>e  14, 1994  (59 
FR  30617).  ^ 

The  company  submitted  additional 
information  showing  a  reduction  in  the 
producticHi  of  refractories  in  the  first  six 
months  of  1994  compared  to  the  same 
period  in  1993.  This  reduction  was 
accompanied  by  substantial  increases  of 
company  imports  of  refractories  in  the 
same  period. 
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Conclusion 


uw 


of  the 

that  the  claim  is 
to  justify 

Department  of 
in.  The  application 


tie 


After  careful  revi 
application,  I  conclide 
of  sufHcient  weight 
reconsideration  of 
Labor's  prior  decisi 
is.  therefore,  grante< 

Signed  at  Washingtc  n.  D.C.,  this  19th  day 
of  July  1994. 
Stephen  A.  Wandner, 
Deputy  Director,  Offia 
Actuarial  Services, 
Service. 

(FR  Doc.  94-18418  Fil^d  7-27-94;  8.4.'>  am] 
BILUNG  CODE  4910-30-M 


Notice  of  Oeterminj  tions  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustinent  Assistance 
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TA-W-29.894;  Neil  Sportswear,  Inc., 
Cambridge,  MA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-30,044;  Con  Agra  Fresh  Meats 
Co..  Northern  States  Beef,  Edgar,  WI 

Predominant  cause  of  the  closing  of 
the  subject  plant  was  the  inability  to 
satisfy  local  environmental  regulations 
regarding  waste  disposal. 
TA-W-29,587;  Louisiana-Pacific  Corp., 
Samoa.  CA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30.000:  Nike.  Inc..  Beaverton,  OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.925:  Bill's  Well  Service,  St. 
Codell.  KS 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.718;  Acco  USA,  Inc.,  Long 
Island  City,  NY 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-30,039;  Clinton  Swan  Clothes, 
Inc.,  Carlstadt,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

7.4-14^-29.926  &  TA-29.926A;  Armco 
Corp.,  Empire  Detroit  Steel, 
Mansfield,  OH  and  Dover,  OH 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29.799:  M-I  Drilling  Fluids  Co.. 
Anchorage,  AK 

The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for  Worker 
Adiustment  Assistance 

TA-W-29,862:  Wolverine  International, 
Bay  City,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  27, 
1993. 


TA-W-29,656;  Compressor  Components 

Textron,  Danville,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1993. 
TA-W-29,650;  Tricon  Timber,  Inc., 

Drummond  Mill,  Drummond,  MT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  9. 
1993. 
TA-W-29,949:  B-M Industries,  Inc.,  Fort 

Mill,  SC 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
sulfanilic  acid  separated  on  or  after  May 
25. 1993.  Also,  all  workers  engaged  in 
the  production  of  violet  pigment  are 
denied. 
TA-W-29,700:  Bretagne.  Leeco,  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  21. 
1993. 
TA-W-29,992;  Virg's  DST,  Inc., 

Littleton,  CO 
TA-W-29,993;.Virg's  DST,  Inc., 

Williston,  ND 
TA-W-29,993A;  Virg's  DST,Inc.,  New 

England,  ND 
TA-W-29.994;  Virg's  DST,  Inc.,  Mohall, 

ND 
TA-W-29.995:  Virg's  DST,  Inc., 

Gillettee,  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  26. 
1993. 
W-29,868:  Pat  Fashions/Valerie 

Fashions,  Wind  Gap.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3, 
1993. 
TA-W-29,883:  Sunshine  Rope 

Manufacturing,  Inc.,  Miami,  FL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mav  23. 
1993. 
TA-W-29.702;  Crete  Oil  Co.,  Inc.. 

Robinson,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  17. 
1993. 
TA-W-29,877;  Penny  Sportswear,  Inc.. 

Weissport,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  4. 
1993. 
TA-W-29,890;  Canon  Business 

Machines,  Inc.,  Costa  Mesa,  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16. 
1993. 
TA-W-29,801:  Auburntown  Industries, 

Inc.,  Auburtown,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13. 
1993. 


TA~W-29,657:  Union  Pacific  Oil  8-  Gas 
Co.,  (Formerly  Amax  Oil  &  Gas  Co), 
Houston.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  16, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the     ' 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  July.  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250  - 
of  the  Trade  Act  must  be  met:  (l)  That 
a  significant  number  or  proportion  of 
the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof, 
(including  workers  in  any  agricultural 
firm  or  appropriate  subdivision  thereof) 
have  become  totally  or  p>artially 
separated  from  emploiTnent  and 
either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or  . 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  product  by  the  firm 
or  subdiviaon. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-W0131 ;  August  F. 
Nielsen  Co.,  Inc.,  Allentown,  PA 
The  investigation  revealed  that 
criteria  (3)  &  criteria  (4)  were  not  met. 
A  Departmental  survey  revealed  that  the 
manufacturers  for  whom  August  F. 
Nielsen  Co.  supplied  contract  labor  did 
not  utilize  Mexican  or  Canadian 
contractors  for  its  production  of  boys' 
sleepwear,  nor  import  boys'  sleepwear 
from  Mexico  or  Canada. 

NAFTA~TAA-00J33;  foseph  H.  Hill  Co., 
Richmond,  IN 
The  investigation  revealed  that 
c;riteria  (3)  &  criterion  (4)  were  not  n>et. 
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There  was  no  shift  in  production  of 
roses  from  the  .workers'  firm  to  Mexico 
or  Canada.  The  investigation  further 
revealed  that  the  roses  produced  by  the 
subject  firm  were  marketed  through 
affiliated  distributors/wholasalers. 
These  distributors  also  sell  imported 
roses;  however,  the  imported  roses  were 
from  countries  other  than  Mexico  and 
Canada. 

NAFTA-TAA-00135;  Twin  Cities  Tire  & 

Retread.  El  Paso,  TX 
The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00136;  Farah 

Manufacturing  Co.,  Farah  USA. 

Inc..  El  Paso,  TX 
The  investigation  revealed  that 
criteria  (2)  and  (4)  were  not  met.  Farah's 
sales  and  production  increased 
substantially  in  1993  compared  to  1992 
and  continued  to  increase  in  the  first  six 
months  of  1994  compared  to  the  same 
period  in  1993.  In  1993,  employment 
increased  on  a  temporary  basis,  to 
process  a  backlog  of  garments  that 
needed  finishing.  Employment  declines 
in  June  1994  resulted  from  the 
elimination  of  the  backlog.  After  the 
layoff,  employment  levels  in  June  1994 
continued  to  exceed  the  level  of 
employment  for  fiscal  year  1993. 
NAFTA-TAA-00132;  F.C.I.,  Freeman 

South  Dakota 

The  inve.stigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  A 
sur\'ey  of  F.CL's  customers  revealed 
that  customers  did  not  increase  imports 
of  orthopedic  back  supports  from 
Mexico  or  Canada  in  die  January-June 
period  of  1994  compared  to  the  same 
period  in  1993. 

Ailinnative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-C0138;  First  Inertia 

Switch,  Grand  Blanc,  MI 
A  certification  was  issued  covering  all 
workers  of  First  Inertia  Switch,  Grand 
Blanc,  MI  separated  on  or  after 
December  8. 1993. 
NAFTA-TAA-00137:  The  Greif 

Companies,  Div.  ofGenesco,  Inc., 

Verona.  VA 
A  certification  was  issued  covering  all 
workers  of  The  Greif  Companies.  Div.  of 
Genesco,  Inc.  Verona,  VA  separated  on 
or  after  December  8, 1993. 
NAFTA-TAA-00129;  Crmm  Pacific 

Inland  Lumber,  Superior  Div., 

Superior,  MT 


A  certification  was  issued  covering  all 
workers  of  Crown  Pacific  Inland 
Lumber.  Superior  Div..  Superior.  MT 
separated  on  or  after  December  8,  1993. 
NAFTA-TAA-00134:  Aircraft  &■ 

Electronics  Specialties,  Inc.,  (D.BJ\. 

AES  Interconnects),  Indianapolis 

(Avon),  IN 

A  certification  was  issued  covering  all 
workers  of  Aircraft  &  Electronics 
Specialties,  Inc.,  (D.B.A.  AES 
Interconnects),  Indianapolis  (Avon),  In 
separated  on  or  after  December  8. 1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  July,  1994. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210  during  norma)  busii>ess  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  July  21.1994. 

Violet  L.  ThompsaB, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

!FR  Doc.  94-18415  Filed  7-27-94;  845  ami 

BILLMC  COD€  4S10-S0-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Appty  for  NAFTA 
Transitional  Adjustrnent  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  Z50(a)  of 
Subchapter  D.  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  anrKJunoes  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  le)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor  s  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  empIo\-menl 
after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
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request  a  public 
Director  of  OTAA 
Department  of 
Washington.  D.C., 
request  is  filed  in 
Director  of  OTAA 
8. 1994. 


hiring  with  the 
the  U.S. 
Labbr  (DOL)  in 
jfovided  such 

ting  with  the 
ot  later  than  August 


\/rit 


Petitioner  (union/woi  kers/firm) 


Amenplas  Inc.  (Ck>.) 


A.O.  Smith  Companjl;  Electrical 

Products  (Co.) 
Bell  Sports  Inc.;  Vistajjte  (Wkrs) 


Leggett  &  Ratt;  FBG 
Pet  Connection  (Co.) 
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Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  August  8, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  Room 

Appendix 


C-4318,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C,  this  21st  day    ' 
of  July  1994. 
Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 


CSJB) 


Occidental  Chemica 
tion;  Agricultural 
Group  (UCW). 


|FR  Doc.  94-18416  F 
BILUNG  CODE  4S10-30-N 


NATIONAL  AEROIIAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-048] 

Agency  Report  Fohns  Under  0MB 
Review 


AGENCY:  National 
Space  Administrat 
ACTION:  Notice  of 
Under  0MB  Rev 


Aeronautics  and 

on. 
Agency  Report  Forms 


16' V 


tie 


uct  on 


fcr 


n  )t 


earai  ice 


:  statemt  nts 


SUMMARY:  Under 
Paperwork  Red 
Chapter  35),  agenc 
submit  proposed  i 
requests  to  OMB 
approval,  and  to  p 
Federal  Register 
tluit  the  agency  ha; 
Copies  of  the  pr 
requests  for  cl 
supporting  ( 
•transmittal  letters, 
submitted  to  OMB 
obtained  from  the 
Officer.  Comments 
should  be  submitt 
Clearance  Officer 
Paperwork  Reduct 
DATES:  Comments 
August  29,  1994.  I 
( onmienting  on  a 
time  to  prepare  wi 
submitting  o(un 
should  advise  the 


Corpora- 
Products 


Location 


Charlotte,  NC  

Mebane,  NC 

Lancaster,  PA  

Chicago,  IL 

Gun  Barrel,  TX  .... 
White  Springs.  FL 


Date  received  at  Gov- 
ernor's office 


07/11/94 

07/11/94 
07/12/94 

07/11/94 
07/11/94 
07/12/94 


Petition  No. 


NAFTA-00175 

NAFTA-00176 
NAFTA-00177 

NAFTA-00178 
NAFTA-00179 
NAFTA-00180 


Articles  produced 


Plastics;  custom  and  commercial 
extrusions  (window  fashion  prod- 
ucts). 

Electric  motors. 

Headlight  systems  (VL400  series); 
lighting  systems  for  t)icycles,  wrists, 
and  other  sports  activities. 

Headtx>ards,  foottx>ards,  and  bed  ac- 
cessories. 

Oster  pet  clippers,  dog  &  cat  toys, 
sheep  &  cow  hooves. 

Agricultural  chemical  products. 


led  7-27-94;  8:45  am| 


provisions  of  the 
Act  (44  U.S.C. 
es  are  required  to 
^formation  collection 
review  and 
bli.sh  a  notice  in  the 
ifying  the  public 
made  submission. 
(jposed  forms,  the 
(S.F.  83's), 
in-structions, 
and  other  documents 
for  review,  may  be 
Agency  Clearance 
on  the  items  listed 
d  to  the  Agency 

d  the  OMB 
on  Project, 
re  requested  by 
you  anticipate 
rm  but  find  that 
prevent  you  from 
promptly,  you 
I  )MB  Paperwork  , 


in 


iy 


me  Its 


Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Eva  L.  Layne,  Acting  NASA 
Agency  Clearance  Officer,  Code  JTD, 
NASA  Headquarters,  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0065),  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  Berry,  NASA  Reports  Officer, 
(202)  358-1368. 

Reports 

Title:  Radio  Program  Survey  and 
Promotion. 

OMB  Number:  2700-0065. 

Type  o/flequesf;  Extension. 

Frequency  of  Report:  Semi-annually. 

Type  of  Respondent:  Businesses  or 
other  for-profit.  Non-profit  institutions. 
Small  businesses  or  organizations. 

Number  nf  Respondents:  1,400. 

Responses  Per  Respondent:  2. 

Annual  Responses:  2,800. 

Hours  Per  Response:  .10. 

Annual  Burden  Hours:  280. 

Number  of  Recordkeepers:  0. 

Annual  Hours  Per  Recordkeeping:  0. 

Annual  Recordkeeping  Burden  Hours: 
0. 

Total  Annual  Burden  Hours:  280. 

Abstract-Need/Uses:  This  form,  NHQ 
Div  715,  will  be  used  to  periodically 
survey  and  monitor  the  use  of  NASA's 
"Space  Story"  and  "Frontiers"  programs 
that  have  been  distributed  to  radio 
stations  throughout  the  country'.  It 
provides  the  necessary  information  for 


NASA  to  measure  the  effectiveness  of 
these  public  service  programs. 

Dated:  July  22. 1994. 
Eva  L.  Layne, 

Acting  Chief.  IBM  Policy  and  Acquisition 

Management  Office. 

[PR  Doc.  94-18392  Filed  7-27-94;  8:4.S  am] 

BILUNG  CODE  751IM>1-M 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Notice  of  Approval  of  Class  III  Tribal 
Gaming  Ordinances 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Notice  of  approval  of  class  III 

gaming  ordinances. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  of  class  III  gaming 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Carletta  at  (202)  632-7003  ext.  34. 
or  by  facsimile  at  (202)  632-7066  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA) 
25  U.S.C.  2701  et  seq.,  was  signed  into 
law  on  October  17, 1988.  .The  IGRA 
established  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  II  and 
class  III  tribal  gaming  ordinances. 
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Section  2710(d)(2)(B)  of  the  IGRA  as 
implemented  by  25  CFR  522.8  (58  FR 
5811  (January  22, 1993)),  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  III  gaming 
ordinances. 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  reveriues, 
annual  audits,  health  and  safety, 
background  investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  publication  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in  an 
unnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S.C. 
2710(d)(2)(B).  Also,  the  Commission 
will  make  copies  of  approved  class  III 
ordinances  available  to  the  public  upon 
request.  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission,  1850  M  St.,  N.W.,  suite 
250,  Washington,  D.C.  20036. 

The  Chairman  has  approved  tribal 
gaming  ordinances  authorizing  class  III 
gaming  for  the  following  Indian  tribes: 

Campo  Band  of  Mission  Indians  - 
Colusa  Band  of  Wintun  Indians 
Eastern  Band  of  Cherokee  Indians 
Grand  Traverse  Band  of  Offawa/Chippowa 

Indians 
Kootenai  Tribe  of  Idaho 
Pueblo  of  Pojoaque 
Santa  Rosa  Band  of  Tachi  Indians 
Squaxin  Island  Tribe 
Tyme  Maidu  Tribe  of  the  Berry  Creek 

Rancheria 
Wyandotte  Tribe  of  Oklahoma 
Anthony  J.  Hope, 
Chairman. 

[FR  Doc.  94-18354  Filed  7-27-94;  8:45  amj 
BILLING  CODE  7$6S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Numt>er  40-11 62] 

Receipt  of  Application  From  Western 
Nuclear,  Inc.  to  Amend  License 
Condition  75  of  Source  Material 
License  SUA-56 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Licensee  Request  to 

Amend  Source  Material  License. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
received,  by  letter  dated  June  14, 1994, 
an  application  from  Western  Nuclear, 
Inc.  (WN)  to  amend  License  Condition 


(LC)  75  of  Source  Material  License  No. 
SUA-56. 

The  license  amendment  application 
proposes  to  modify  License  Condition 
75  to  change  the  completion  dates  for 
several  uranium  mill  tailings  site 
reclamation  milestones.  The  new  dates 
proposed  by  WN  would  extend 
completion  of  (1)  placement  of  final 
radon  barrier  on  portions  of  the  disposal 
cells  by  from  one  to  three  years,  (2) 
placement  of  erosion  protection  by  from 
one  to  three  years,  and  (3)  completion  . 
of  groundwater  corrective  ar^ion  by  two 
years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  T.  Mullins,  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch, 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-6693. 

SUPPLEMENTARY  INFORMATION:  The 

portions  of  License  Condition  75  which 
would  be  revised  under  the  proposal, 
with  the  proposed  changes,  would  read 
as  follows; 

A.  (3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m^/s  above  background  for 
Areas  lA  and  IB— December  31,  1995, 
for  Areas  IC,  2A,  2B,  and  2C— December 
31,  1996,  all  as  shown  on  map 
attachment  to  letter  dated  June  14, 1994. 

B.  (1)  Placement  of  erosion  protection 
as  part  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  of  10  CFR 
Part  40— for  Areas  lA  and  IB— June  30, 
1996,  for  Areas  IC,  2A,  2B,  and  2C— 
June  30,  1997  and  for  Areas  3A  and 
3B— June  30,  1995,  all  as  shown  on  map 
attachment  to  letter  dated  June  14, 1994. 

(2)  Projected  completion  of 
groundwater  corrective  actions  to  meet 
performance  objectives  specified  in  the 
groundwater  corrective  action  plan — 
December  31,  1996. 

WN's  application  to  amend  License 
Condition  75  of  Source  Material  License 
SUA-56,  which  describes  the  proposed 
changes  to  the  license  condition  and  the 
reason  for  the  request  is  being  made 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW  (Lower  Level). 
Washington,  DC  20555. 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  license 
amendment  may  file  a  request  for 
hearing.  A  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North,  11555  Rockville 


Pike,  Rockville,  MD  20852);  be  served 
on  the  licensee  (Western  Nuclear,  Inc., 
Union  Plaza  Suite  300.  200.  Union 
Boulevard,  Lakewood,  CO  80228);  and 
must  comply  with  the  requirements  set 
forth  in  the  Commission's  regulations, 
10  CFR  2.105  and  2.714.  The  request  for 
hearing  must  set  forth  with  particularity 
the  interest  of  the  petitioner  in  the 
proceedings  and  how  that  interest  may 
be  affected  by  the  results  of  the 
proceedings,  including  the  reasons  why 
the  request  should  be  granted,  with 
particular  reference  to  the  following 
factors; 

1.  The  nature  of  the  petitioner's  right 
under  the  Atomic  Energy  Act.  to  be 
made  a  party  to  the  proceedings; 

2.  The  nature  and  extent  of  the 
petitioner's  property,  financial  or  other 
interest  in  the  proceedings;  and 

3.  The  possible  effect  on  the 
petitioner's  interest,  of  any  order  which 
may  be  entered  in  the  proceedings. 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville,  Maryland,  this  19ih  day 
of)ulyl994. 

Daniel  M.  Gillen. 

Acting  Chief  High-Level  Wu'^teand  Vmnnim 
Recovery  Projt^ts  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safely  and  Safeguards. 
IFR  Doc.  94-18372  Filed  7-27-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44426;  File  No.  SR-PSE- 
92-14] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  a  Proposed  Rule 
Change  Relating  to  the  Identification  of 
Broker-Dealer  Orders 

July  21,  1994. 

On  April  13,  1992,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposal  to  require  that  broker-dealer 
orders  be  identified  as  such  before  being 
executed  at  the  disseminated  bid  or 
offer  price.  On  May  19,  1992,  the  PSE 
amended  the  filing  to  eliminate 


'  15  U.S.C.  78,S(b)(l)  (1982). 
-17  CFR  240  196-4(1989). 


38498 


federal  Register  /  Vol.  59.  No.  144  /  Thursday,  July  28.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  144  /  Thursday,  July  28.  1994  /  Notices 


38499 


duplicative  language  hoax  Rule  6.85(c] 
bv  substituting  a  cros ;  reference  to 
proposed  Rule  6.66(b  ("Aniendment 
No.  1").3 

The  proposed  rule  :hange  was 
published  for  commeit  in  the  Federal 
Register  on  May  21, 1 992. *  No 
comments  were  recei  /ed  on  the 
proposed  rule  change .  This  order 
approves  the  PSE's  pi  opasal,  as 
amended. 

The  Exchange  statas  that  the  purpose 
of  the  proposed  rule  change  is  to 
'  facilitate  efficient  options  trading  on  the 
PSE  floor  by  requirin  ;  the  identification 
of  broker-dealer  ordei  s  to  the  trading 
crowd  so  that  market  makers  will  be 
aware  of  whether  orders  represented  in 
the  trading  crowds  are  for  public 
customers  or  broker-qealers.  Under  PSE 
Rule  6.86,  the  'Ten-Up  Rule,"  floor 
brokers  are  required,  prior  to  executing 
a  ten-up  order,  to  ascertain  and  note  on 
the  subject  order  ticket  whether  any 
given  order  is  for  the  account  of  a 
broker-dealer.  Therefpre.  the  PSE 
believes  that  no  additional  burdens 
would  be  placed  on  floor  brokers  in 
executing  orders  und  it  the  proposed 
rule.  The  PSE  also  be  ieves  that 
requiring  broker-deal  ;r  orders  to  be 
identified  as  such  wi  1  result  in  an 
improvement  in  the  Quality  of  the 
Exchange's  options  markets  and  help  to 
encourage  trading  cnjwds  to  provide 
greater  volume  guaralitees  to  public 
customers  than  the  minimum  ten-up 
amount. 

Existing  PSE  Rules  6.66  and  6.85,  and 
Options  Floor  Proce<i  ure  Advice 
C'OFPA")  D-9  currei  tly  require  account 
information  to  be  ide  itified  for  the 
trading  crowd  in  con:  lection  with  the 
execution  of  orders  o  i  the  floor.  Rule 
6.66(a)  requires  mem  )ers  participating 
in  transactions  to  imnediately  give  up 
the  name  of  the  clear  ng  member 
through  whom  the  transaction  will  be 
cleared.  Rule  6.85(c)  reouires  that  orders 
for  the  account  of  a  niarket  maker  be 
verbally  identified  asjsuch  prior  to  the 
consummation  of  a  ti 
OFPA  D-9  provides 
broker  requests  a  mai 
also  requests  the  sizejof  the  market,  the 
floor  broker  must  inc  icate  with  his 
request  the  name  of  t  le  member 
organization  for  who  n  he  is  acting. 

Under  the  proposa  ,  if  an  order  is 
the  account  of  a  brok  ir-dealer,  a 
member  must  indical  e  by  public  outcrj' 
that  such  order  is  for 
it  is  to  be  executed  al  ( 


'  i>«?  Letter  from  Michae 
>*S£.  to  Thoous  Cira.  Bnm  h 
Market  Regulaiion.  Comnii(sion 
19<)2 

*  Sec  Securities  ExchanRi 
(May  14.  1992).  57  FK  21li^ 


insaction.  Finally, 
tat.  if  a  floor 
(.et  quotation  and 


a  broker-dealer  if 
the  trading 


P»prs<m.  Staff  Attorney. 
Chief.  Division  of 
.  dated  May  12. 

.'\ct  Release  No.  i0704 
{Mav21.  1992). 


crowd's  disseminated  bid  or  offer  price. 
Proposed  PSE  Rule  6.66(b)  and  existing 
Rule  6.85(c)  place  identical  obligations 
on  floor  brokers  with  respect  to  orders 
executed  for  ma»et  makers.  Under 
Amendment  No.  1  to  the  proposal.  Rule 
6.85(c)  would  be  amended  to  eliminate 
duplicative  language  and  replaced  with 
a  cross  reference  to  6.66(b).  Although 
OFPA  D-9  will  be  deleted,  the 
substaiKe  of  it  is  being  consolidated 
into  Rule  6.66(b). 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  vdth  the 
requirements  of  Section  6(b)(5)  *  in  that 
the  proposal  Is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

The  Commission  concludes  that  the 
PSE's  proposal  requiring  members  to 
identify  broker-dealer  orders  to  the 
trading  crowd  will  enhance  the  market- 
making  mechanism  on  the  PSE,  thereby 
improving  the  markets  for  listed  options 
on  the  Exchange.  Specifically,  the 
Commission  believes  unnecessary 
delays  in  trading  occasioned  by  the 
market  maker's  need  to  inquire  as  to  the 
account  status  of  orders  represented  on 
the  floor  will  be  reduced  or  minimized. 

Furthermore,  under  the  PSE's  current 
"Ten-Up  Rule,"  floor  brokers  are 
required  to  ascertain  whether  a  given 
order  is  for  the  account  of  a  broker- 
dealer.  Requiring  a  fioor  broker  to 
verbally  identify  prior  to  consummation 
that  an  order  is  undertaken  on  behalf  of 
a  broker-dealer  should  improve  the 
quality  of  the  PSE's  options  markets  and 
enhance  market  depth  because  trading 
crowd  participants  may  be  more 
inclined  to  provide  greater  volume 
guarantees  to  public  customers  than  the 
minimum  ten-up  amount.  Finally,  as  the 
Commission  has  not  received  any 
negative  comments  from  broker-dealers 
or  market  makers  potentially  affected  by 
the  proposal,  the  Commission  has  no 
reason  to  believe  that  the  identification 
requirement  will  be  piarticularly 
burdensome  on  them.^ 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Accelerating 
approval  will  allow  the  Exchange  to 
implement  the  complete  rule  change 
without  delay.  Further,  the  purpose  of 
the  amendment  is  non-substantive. 


M5U.S.C  78Cb(15Ml»e2). 

''This  proposed  rule  change  does  not  affect  the 
(li.'fuiition  of  "pubHc  cuslDmer."  which  is  tb« 
subit)ct  of  a  sepMMe  PSE  proposal.  SR-PSE-93-10 


limited  to  amending  Rule  6.85(c)  .so  that 
it  will  cross-reference  Rule  6.66(b),  and. 
moreover,  the  substance  of  both  Rules 
was  fully  described  in  the  original 
filing. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  Exchange's  proposal.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  al!  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjing  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-92-14 
and  should  be  submitted  by  August  18, 
1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
92-14),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority." 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
(FR  Doc.  94-18437  Filed  7-27-94;  8:45  am) 

BILUNG  COOE  801(M>1-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agencies  Clearance  Officer — John  J. 
Lane (202) 942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Serx'ices,  Washington.  D.C. 
20549. 

Extension:  Form  8-B;  File  No.  270- 
55. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  extension  of  Form  8-B. 


•  15  U.SX:.  78.1(b)(2)  (I98b>. 
"17  CFR  200.JO-3(a)(12)  (1993). 


Form  8-B  provides  a  basis  for  the 
Commission  to  fulfill  its  statutory 
responsibility  to  ensure  that  issuers  of 
publicly  traded  securities  provide 
investors  and  the  marketplace  with 
adequate  information.  The  form  is  used 
to  register  successor  issuers  and  it  is 
estimated  to  affect  59  filers  for  a  total  of 
472  burden  hours. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  John  J. 
Lane,  Associate  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549  and  Desk  Office  for  the  Securities 
and  Exchange  Commission,  (Project 
Number  3235-0068).  Office  of 
Management  and  Budget,  Room  3201, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  July  15. 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-18438  Filed  7-27-94;  8:45  am) 

BILUNG  COOE  aO1O-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  «  2729; 
Amendment  *  1] 

Alabama;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  July  14,  1994, 
to  include  Conecuh  and  Russell 
Counties  in  the  State  of  Alabama  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
resulting  from  Tropical  Storm  Alberto. 
This  declaration  is  further  amended,   • 
effective  July  19, 1994.  to  estabfish  the 
incident  period  for  this  disaster  as 
beginning  on  July  2, 1994  and 
continuing  through  July  19. 1994. 

In  addition,  applications  for  economic 
injury  loans  from  small  business  located 
in  the  contiguous  counties  of  Lee, 
Macon,  and  Monroe  in  the  State  of 
Alabama  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

Any  counties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  6, 1994  and  for  economic 
injury  the  deadfine  is  April  10, 1995. 

The  economic  injury  number  for 
Alabama  is  829400. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  20,  1994. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-18441  Filed  7-27-94;  8:45  am) 
BILLING  CO0€  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2697/ 
2698;  Amendment  #41 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  July  11, 1994, 
to  extend  the  deadline  for  filing 
applications  for  physical  damage 
resulting  fi-om  the  Northridge 
earthquake  and  subsequent  aftershocks 
beginning  on  January  17  and  continuing 
through  April  22, 1994.  The  new 
deadline  is  September  16, 1994. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  economic  injury  is 
October  17, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  14.  1994. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  94-18442  Filed  7-27-94;  8:45  am] 
BILLING  COOE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #  2730; 
Amendment « 1] 

Florida;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  July  13. 1994, 
to  include  Bay,  Franklin,  Gadsden. 
Liberty.  Okaloosa,  and  Santa  Rosa 
Counties  in  the  State  of  Florida  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
resulting  from  Tropical  Storm  Alberto 
on  July  2, 1994,  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Escambia,  Leon,  and  Wakulla  in  the 
State  of  Florida  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  coimties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  8,  1994  and  for  economic 
injury  the  deadline  is  April  10.  1995. 

The  economic  injury  number  for 
Florida  is  829500. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  20.  1994. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-18443  Filed  7-27-94;  8:45  ami 
BILLING  COOE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  *2728; 
Amendment  #1] 

Georgia;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with 
notices  from  the  Federal  Emergency 
Management  Agency  dated  July  14  and 
19, 1994,  to  include  Jasper,  Newlon,  and 
Quitman  Counties  in  the  State  of 
Georgia  as  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  resulting  from  Tropical  Storm 
Alberto  on  July  3,  1994,  and  continuing. 

In  addition,  appfications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Morgan  and  Walton  in  the  State  of 
Georgia  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

Any  coimties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  4,  1994  and  for  economic 
injury  the  deadline  is  April  7. 1995. 

The  economic  injury  number  for 
Georgia  js  829300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  20,  1994. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-18440  Filed  7-27-94;  8:45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
-'Affairs 

[Public  Notice  2043] 

Finding  of  No  Significant  Impact: 
Lakehead  Pipe  Line  Company  Pipeline 
at  Neche,  ND 

AGENCY:  Department  of  State. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to  an 
application  to  construct,  connect, 
operate  and  maintain  a  pipeline  to 


38500 


="edera!  Register  /  V^ol.  59.  No.  144  /  Thursday,  July  28.  1994  /  Notices 


ard 


transport  crude  oil 
liquids  across  the  U.J 


Federal  Register  /  Vol.  59.  No.  144  /  Thursday.  July  28.  1994  /  Notices 
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natural  gas 
-Canada  border. 


SUMMARY:  The  Depart  ment  of  State  has 
conducted  an  enviroi  mental  assessment 
of  the  proposed  const  ruction  by 
Lakehead  Pipe  Line  C  ompany  of  an  oil 
pipeline  across  the  in  ternational 
boundary  at  Neche,  ^  orth  Dakota.  Based 
on  the  environmenta  assessment  and 
after  reviewing  all  co  nments,  the 
Department  of  State  1  as  concluded  that 
issuance  of  a  Presidei  itial  Permit 
authorizing  construction  of  the 
proposed  pipeline  wi  II  not  have  a 
significant  effect  on  t  le  human 
environment  within  I  le  United  States. 
An  environmental  im  pact  statement  will 
not  be  prepared. 

FOfl  FURTHER  INFORMAlHON  ON  THE 
PIPEUNE  PERMTT  APPtl^ATiON,  CONTACT: 
Donald  E.  Grabenstet  er.  Office  of 
International  Energy  'olicy.  Room  3535. 
U.S.  Department  of  S  ate,  Washington, 
DC  20520,  (202)  647-4557. 
FOR  FURTHER  WFORMA  DON  ON  THE 
ENVIRONMENTAL  ASSESSMENT,  CONTACT: 

Evelyn  Wheeler.  Offn  ;e  of  Ecology  and 
Terrestrial  Conservat  on,  Room  4325, 
,  U.S.  Department  of  S  ate.  Washington. 
DC  20520,  (202)  647-  3367 
SUPPLEMENTARY  INFOF  MATION:  Lakehead 
Pipe  Line  Company,  limited 
Partnership  has  appli  sd  for  a 
Presidential  Permit  tc  authorize 
construction,  conned  ion,  operation  and 
maintenance  of  a  20  inch  diameter 
pipeline  to  convey  cr  ide  oil  and  natural 
gas  liquids  across  the  border  with 
Canada  at  Neche.  Noi  th  Dakota.  The 
proposed  pipeline  w(  uld  be  constructed 
in  the  same  right  of  w  ay  presently 
occupied  by  three  oil  pipelines  owTied 
and  operated  by  the  c  ompany.  The 
existing  pipelines  are  operating  at  full 
capacity  and  are  unal  le  to  transport  the 
volume  of  oil  demanc  ed  by  U.S. 
markets  in  the  midw(  st.  The  purpose  of 
the  proposed  new  pip  eUne  is  to 
eliminate  this  capacil  y  constraint. 

The  Department  of  State  has 
concluded  that  issuaice  of  the  permit 
will  not  have  a  signif  cant  effect  on  the 
quality  of  the  human  environment 
within  the  United  SXz  tes.  This  finding  is 
based  on  an  environn  lent^l  assessment 
conducted  by  the  Dep  artment  of  State 
which  included  a  rev  ew  of  comments 
submitted  in  responsi  i  to  the  Notice  of 
Application  publishe  i  on  March  4, 
1994.  On  the  tasis  of  the  environmental 
assessment,  a  finding  of  no  significant 
impact  is  adopted,  an  d  an 
environmental  impac :  statement  will 
not  be  prepared. 

Construction  and  o  seration  of  the 
proposed  pipeline  is   ubject  to 
regulation  by  the  Nor  h  Dakota  Public 


Ser\'ice  Commission  and  the  Federal 
Energy  Regulatory  Commission. 

Dated:  June  16, 1994. 
Joan  E.  Spero, 

Under  Secretary  of  State,  for  Economic, 

Business  and  Agricultural  Affairs. 

[FR  Doc.  94-18397  Filed  7-27-94;  8:45  am] 

BILLING  COO€  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  inc.;  RTCA  Special  Committee 
185;  Aeronautical  Spectrum  Planning 
Issues 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  the  formation  of  a  new 
Special  Committee  (185),  Aeronautical 
Spectrum  Planning  Issues.  The  notice 
and  the  Terms  of  Reference  are  as 
follows: 

Subject:  Invitation  to  f)articipate  in 
the  work  of  Special  Committee  185. 
Aeronautical  Spectrum  Planning  Issues. 

At  its  meeting  held  on  July  13, 1994, 
the  RTCA  Technical  Management 
Committee  established  SC-185  to 
develop  Aeronautical  Spectrum 
Planning  Issues  that  would: 

•  investigate  current  and  anticipated 
frequency  allocation  initiatives 

•  their  potential  impact  on  the 
aviation  community 

•  recommend  appropriate  action 
Mr.  Kris  Hutchison  of  ARINC  was 

appointed  by  the  Technical 
Management  Committee. 

The  work  of  this  committee  will  likely 
be  of  particular  interest  to  airlines,  the 
Department  of  State,  the  Department  of 
Commerce,  NTIA,  FCC,  business  and 
general  aviation,  airport  operators, 
communications  equipment  designers, 
manufacturers,  supphers  and  users. 

The  Proposed  Terms  of  Reference  for 
the  committee  are  enclosed  for  your 
reference.  All  interested  individuals  are 
invited  to  participate  in  this  activity  and 
are  encouraged  to  attend  the  first 
meeting  to  be  held  on  September  1-2. 
1994  at  the  RTCA  Conference  Room, 
^140  Connecticut  Avenue,  NW..  Suite 
1020.  Washington,  DC 

Proposed  Terms  of  Reference 

Aeronautical  Spectrum  Planning  Issues 

On  July  13, 1994.  the  RTCA  Technical 
Management  Committee  established 
Special  Committee  185  to  review 
current  aeronautical  frequency 
allegations  and  to  develop  a  spectrum  to 
accommodate  the  operational  and 
technical  requirements  associated  with 


the  evolving  Communications, 
Navigation  and  Surveillance  system. 
The  CNS  system  is  placing  new 
demands  on  aviation  spectrum 
resources  and  is  changing  the  way 
existing  systems  utilize  those  resources. 
Therefore,  the  Special  Committee  shall: 

•  Identify  existing  aviation  spectrum 
resources 

•  Determine  the  near-term  and  long- 
term  civil  aviation  spectrum 
requirements 

•  Prepare  the  related  technician  and 
operational  justification  supporting  the 
aeronautical  frequency  allocations 

•  Develop  and  propose  recommended 
changes  or  additions  to  the  International 
Radio  Regulations  as  needed  to  satisfy 
such  requirements. 

Guidance 

The  Special  Committee  in  its  work 
should: 

1.  Review  current  requirements  and 
associated  frequency  allocations  for 
continuing  validity  both  near  and  long 
term. 

2.  Identify  requirements  for  new  or 
planned  systems  and  concepts  expected 
to  come  into  being  during  the  referenced 
time- frame  and  recommended  specific 
areas  of  the  spectrum  resource  needed 
to  satisfy  these  requirements. 

3.  Consider  the  political  and 
regulatory  implications,  both  domestic 
and  international;  of  current  and 
foreseen  demands  upon  the  aeronautical 
frequency  spectrum  as  they  may  relate 
to  forthcoming  World  Radio 
Conferences  of  the  International 
Telecommunication  Union,  and 
recommend  alternative  strategies  to 
satisfy  such  spectrum  requirements  at 
these  conferences  and  in  the  domestic 
regulatory  form. 

4.  The  committee  should  complete  its 
work  within  ten  months. 

Issued  in  Washington.  DC.  on  July  22. 
1994. 

Steve  Zaidman, 
Acting  Designated  Officer. 
IFR  Doc.  94-18393  Filed  7-27-94;  8:45  am] 
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RTCA,  Inc.,  RTCA  Special  Committee 
182;  Minimum  Operational 
Performance  Standards  (MOPS)  for  an 
Avionics  Computer  Resource  (ACR); 
Third  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  183 
meeting  to  be  held  September  20-21, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RCTA  Conference  Room. 


1140  Connecticut  Avenue.  N.W.,  Suite 
1020.  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Review  report  of 
last  meeting;  (4)  Review  modifications 
to  the  Terms  of  Reference  from  2nd 
meeting  and  propose  recommendation 
to  RTCA  TMC;  (5)  Discuss  "pre- 
qualification"  benefits  and  develop 
proposed  method;  (6)  Consider 
alternative  I/O  boundary  definitions  for 
the  ACR;  (7)  Refine  the  issues  list  begun 
at  the  second  meeting;  (8)  Review  and 
expand  glossary  of  terms  unique  to 
Avionic  Computing  Resource;  (9)  Other 
business;  (10)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020,  Washington,  D.C 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  D.C,  on  )iily  19, 
1994. 

Steve  Zaidman, 

Acting  Designated  Officer. 

IFR  Doc  94-18344  Filed  7-27-94;  8:45  am] 

BILLING  CODE  4»1»-13-W 


RTCA,  Inc.,  RTCA  Special  Committee 
183,  Standards  for  Airport  Security/ 
Access  Control  Systems;  First  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C.  Appendix  I).  noUceis 
hereby  given  for  Special  Committee  183 
meeting  to  be  held  September  13-14. 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  N.W.,  Suite 
1020.  Washington.  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Administrative  remarks;  (2) 
Co-Chair  introductions;  (3)  Approval  of 
agenda;  (4)  Presentation  by  Mr.  Karl 
Shrum  providing  background  for  the 
need  for  airport  security  requirements; 
(5)  Review  Special  Committee  Terms  of 
Reference.  RTCA  Paper  No.  221-94/ 
SC183-2;  (6)  Identify  goals,  develop 
work  program  and  examine  milestones; 
(7)  Assign  tasks;  (8)  Other  business;  (9) 
Establish  agenda  for  next  meeting;  (10) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020,  Washington, DC. 
20036:  (202)  833-9339.  Any  member  of 
the  pubUc  may  present  a  written 
statement  to  the  committee  at  any  time. 

I.ssucd  in  Washington.  D.C,  on  Julv  19, 
1994. 

Steve  Zaidman, 

Acting  Designated  Officer 

[FR  Doc.  94-18345  Filed  7-27-94;  8:45  an>] 

B4LUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Pinellas  and  Pasco  Counties,  Florida 

AGENCY:  Federal  Highway 
Administration  (FHWA).  Florida 
Department  of  Transportation  (FOOT). 
ACTION;  Notice  of  intent. 


SUMMARv:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Pinellas  and  Pasco  Counties, 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melisa  Ridenour,  District  Engineer. 
Federal  Highway  Administration.  227 
N.  Bronough  Street.  Room  2015, 
Tallahassee,  Florida  32301-2015, 
Telephone:  (904)  942-9579. 
SUPPLEMENTARY  INFORMAHON:  The 
FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  EIS  for  a  proposal  to  improve 
SR  595  in  Pinellas  and  Pasco  Counties, 
Florida.  The  proposed  improvement 
would  involve  the  reconstruction  of  SR 
595  from  S.R.  590  to  S.R.  55,  a  distance 
of  16.1  miles.  Improvements  to  the 
corridor  are  considered  necessary  to 
provide  for  the  existing  and  projected 
-traffic  demand. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
widening  to  four  or  six  lane  divided 
roadway;  and  (3)  alternate  corridors. 

Letters  describing  the  proposed  act^n 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal.  A  public 
meeting  will  be  held  within  the  project 
limits  in  the  Summer,  1995.  In  addition 
a  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearings.  The 
Draft  EIS  will  be  made  available  for 
public  and  agency  review  and  comment. 
To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 


addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Researdi, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Melisa  Ridenour, 

District  Engineer,  Tallahassee,  Florida. 
IFR  Doc.  94-18407  Filed  7-27-94;  8:45  am] 

BILUNG  CODE  4910-22-M 


Federal  Aviation  Administration 

RTCA,  Inc.;  RTCA  Special  Committee 
133;  Standards  for  Airport  Security/ 
Access  Control  Systems 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PL. 
92-463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  the  formation  of  a  new 
Special  Committee  (183),  Standards  for 
Airport  Security/ Access  Control 
Systems.  The  notice  and  the  Terms  of 
Reference  are  as  follows: 

Subject:  Invitation  to  participate  in 
the  work  of  Special  Committee  183, 
Standards  for  Airport  Security/Access 
Control  Systems. 

At  its  meeting  held  on  April  19,  1994, 
the  RTCA  Technical  Management 
Committee  established  SC-183  to 
develop  Standards  for  Airport  Security/ 
Access  Control  Systems  that: 

•  comply  with  FAR  Part  107.4 

•  recognize  the  range  of  user  needs 

•  are  suitable  for  use  throughout  the 
airports  system 

Mr.  Karl  Shurm  of  the  Federal 
Aviation  Administration.  Civil  Aviation 
Security  Division,  and  Ms.  Paula  Bline 
of  the  Airport  Consultants  Council,  were 
appointed  to  the  Technical  Management 
Committee  to  serve  as  Co-Chairs. 

The  work  of  this  committee  will  be  of 
particular  interest  to  airlines,  airport 
operators,  manufacturers,  suppliers, 
installers  and  users. 

The  Terms  of  Reference  for  the 
committee,  RTCA  Paper  No.  221-94/ 
SC183-2  are  enclosed  for  your 
reference.  All  interested  individuals  are 
invited  to  participate  in  this  activity  and 
are  encouraged  to  attend  the  first 
meeting  to  be  held  on  September  13-14. 
1994  at  the  RTCA  Conference  Room 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC 


38502 
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Terms  of  R^rence 

Standards  for  Airp<  trt  Security/Access 
Control  Sjrstems 

Special  Committ»ie  183  shall  prepare 
a  minimum  p>erforniance  standard  for 
access  control  systons  that  complies 
with  FAR  Part  107.^4.  recognizes  the 
range  of  user  needsj  and  is  suitable  for 
use  throughout  the  airports  system. 

Guidance 

The  Special  Committee  should: 

1.  Review  and  incjorporate,  to  the 
maximum  extent  prectical,  information 
and  knowledge  gained  form  the  design, 
test,  and  implemenlation  of  the 
Universal  Access  S]  stem  (UAS) 
prototype. 

2.  Review  the  pre  sent  security/access 
control  systems  froi  i  a  representative 
sample  of  each  airpi  )rt  category.  To 
manage  this  process ,  an  inventory/ 
survey  of  present  systems  would  have  to 
be  conducted. 

3.  Identify  near-te  rm  approaches  to 
improvement  of  ma  ntainability,  and 
easing  the  difficulti «  of  hardware/ 
software  modificatiim. 

4.  Establish  a  pia]i  for  the  progression 
of  existing  systems,  toward  a 
functionally  standai  d  system.  This 
would  include,  but  lot  be  limited  to,  the 
development  of  guidance  on  function, 
j>erformance.  hardw  are,  software,  and 
communications  stc  ndards  for  airport 
security/access  con  rol  systems: 

5.  Establish  a  star  dard 
communications  pr  )tocol/process  and 
access  media. 

6.  These  characte;  istics,  for  both 
hardware  and  software,  would  be 
developed  to  achieve  commonality  to 
save  life  cycle  costs  and  to  stimulate 
competition  to  the  <  egree  possible,  they 
should  promote  upj  rading  of  existing 
systems  to  the  stanc  ards. 

7.  The  Special  Committee  needs  to 
complete  its  work  9  months  from 
deliver^'  of  the  initii  il  UAS  prototype 
results. 

Issued  in  Washingtc  n.  DC.,  on  July  22. 
1994. 

Steve  Zaidman, 
Acting  Designated  Off  cer. 
(FR  Doc.  94-18384  Fi!  ;d  7-27-94:  8:45  ami 

BILUNG  COOE  4910-13-M 


RTCA,  Inc.;  RTCA  Special  Committee 
185;  Aeronautical  Spectrum  Planning 
Issues;  First  Meetirtg 


Pursuant  to  section 
Federal  Advisory  G  )mm 
92^63,  5  U.S.C.  A  )pend 
hereby  given  for  Sp  sc 
meeting  to  be  held 
starting  at  9:00  a.m 


10(a)(2}ofthe 

ittee  Act  (P.L. 

ix  I),  notice  is 

lai  Committee  185 

!  eptember  1-2,  1994 

The  meeting  will  be 


held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  N.W.,  Suite 
1020,  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Administrative  remarks:  (2) 
General  introductions;  (3)  Approval  of 
agenda:  (4)  Presentation  by  Mr.  Kris 
Hutchinson  providing  background  for 
the  need  for  developing  Aeronautical 
Spectrum  Planning  Issues;  (5)  Review 
special  committee  Proposed  Terms  of 
Reference;  (6)  Identify  goals,  develop 
work  program  and  examine  milestone; 
(7)  Assign  tasks,  (8)  Other  business;  (9) 
Establish  agenda  for  next  meeting;  (10) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  pubhc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington.  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C,  on  July  21, 
1994. 

Steve  Zaidman, 

Acting  Designated  Officer. 

|FR  Doc.  94-18385  Filed  7-27-94;  8:45  ami 

BILUNG  COOe  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Southwest 
Florida  international  Airport,  Fort 
Myers,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Southwest  Florida  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  29, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  9677  Tradeport  Drive,  Suite  130. 
Orlando,  Florida  32827-5397. 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Paul 
Doherty,  Executive  Director  of  the  Lee 
County  Port  Authority  at  the  following 
address:  Lee  County  Port  Authority, 
16000  Chamberlin  Parkway,  Suite  8671. 
Fort  Myers.  Florida  33913-8899. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Lee  County 
Port  Authority  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Pegy  Jones,  Airport  Plans  & 
Programs  Manager,  Orlando  Airports 
District  Office,  9677  Tradeport  Drive. 
Suite  130,  Orlando,  Florida  32827-5397, 
(407)  648-6583.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Southwest 
Florida  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law- 
101-508)  and  Part  158  of  the  Federal 
Aviation  regulations  (14  CFR  Part  158). 

On  July  21. 1994.  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  the  Lee  County 
Port  Authority  was  substajitially 
complete  within  the  requirements  of 
section  158.25  ofPart  158.  The  FAA    . 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  5,  1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  S3. 00. 
Actual  charge  effective  datei 

November  1,1992 
Estimated  charge  expiration  date: 

September  1,2018 
Total  approved  PFC  revenue: 

$257,673,262 
Estimated  PFC  revenue  to  be  used  on 

projects  in  this  application: 

$51,860,000 

Brief  description  of  proposed 
project(s): 
Project  1202  Aircraft  Parking  Apron 
Project  1301  Land  Acquisition 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not 
be  required  to  collect  PFCs:  Air 
Taxi/Commercial  Operators  (ATCO) 

filing  FAA  Form  1800-31. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the  . 


application  in  person  at  the  Lee  County 
Port  Authority. 

Issued  in  Orlando,  Florida,  on  July  21. 
1994. 

John  W.Reynolds,  Jr.. 

Assistant  Manager,  Oriando  Airports  District 
Office,  Southern  Region. 

IFR  Doc  94-18383  Filed  7-27-94;  8:45  am) 
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National  Highvvay  Traffic  Safety 
Administration 

Rulemaking,  Research  and 
Enforcement  Programs  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  NHTSA  Industry 
Meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
hold  a  separate  public  meeting  to 
describe  and  discuss  specific  research 
and  development  projects . 
DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  enforcement  and  other 
programs  will  be  held  on  September  14,. 
1994.  beginning  at  9:30  a.m.  and  ending* 
at  approximately  12:30  p.m.  Questions 
relating  to  theagency's  rulemaking, 
enforcement  and  other  progrartis  must 
be  submitted  in  writing  by  September  6, 
1994,  to  the  address  shown  below.  If 
sufficient  time  is  available,  questions 
received  after  the  September  6th  date 
may  be  answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  for  the  question(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  September  6, 
1994,  and  the  issues  to  be  discussed  will 
be  mailed  to  interested  persons  by 
September  9. 1994,  and  will  be  available 
at  the  meeting. 

Also,  the  agency  will  hold  a  second 
public  meeting  on  September  13th 
devoted  exclusively  to  a  presentation  of 
research  and  development  programs. 
The  meeting  will  begin  at  1:30  p.m.  and 
end  at  approximately  5:00  p:m.  This 
meeting  is  described  more  fully  in  a 
separate  announcement. 
ADDRESSES:  Questions  for  the  September 
14th  Technical  Industry  Meeting,  to  be 
held  from  9:30  a.m.  to  12:30  p.m  , 
relating  to  the  agency's  rulemaking  and 
enforcement  programs  should  be 
submitted  to  Barry  Felrice,  Associate 
Administrator  for  Rulemaking,  NRM- 
01,  National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20509.  Questions  for  the  Research  and 
Development  Program  Meeting  to  be 


held  on  September  13  from  1:30  p.m.  to 
5:00  p.m.  should  be  submitted  to  George 
L.  Parker,  Associate  Administrator  for 
Research  and  Development.  NREMJl, 
National  Highway  Traffic  Safety 
Administration,  Room  6206,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Both  meetings  will  be  held  at  the 
Ramada  Inn,  near  the  Detroit  Airport. 
8270  Wickham  Road,  RomuJus.  MI 
48174. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
will  hold  its  regular,  quarterly  meeting 
from  9:30  a.m.  to  12:30  p.m..  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs,  on  September  14. 1994. 
Since  the  agency  is  holding  a  separate 
meeting  on  its  research  and 
development  programs,  any  questions 
on  those  issues  will  only  be  answered 
at  the  afternoon  meeting  to  be  held  on 
September  13, 1994  from  1:30  p.m.  to 
5:00  p.m.  and  should  be  submitted  to 
the  Research  and  Development  Office. 
However,  questions  on  aspects  of  the 
agency's  research  and  development 
activities  that  relate  to  ongoing 
rulemaking  procedures  should  be 
submitted,  as  in  the  past,  to  the  agency's 
Rulemaking  Office.  The  meetings  will 
be  held  at  the  Ramada  Inn,  near  the 
Detroit  Metro  Airport,  8270  Wickman 
Road,  Romulus,  MI  48174.  The  purpose 
of  the  meeting  is  to  focus  on  those 
phases  of  NHTSA  activities  which  are 
technical,  interpretative  or  procedural 
in  nature.  Transcripts  of  the  meeting 
will  be  available  for  public  inspection  ia 
the  NHTSA  Technfcal  Reference  Section 
in  Washington,  DC,  within  four  weeks 
after  the  meeting.  Copies  of  the 
transcript  will  then  be  available  at  ten 
cents  a  page,  (length  has  varied  from 
100  to  150  pages)  upon  request  to 
NHTSA  Technical  Reference  Section. 
Room  5108,  400  Seventh  Street,  SW., 
Washington  DC  20590.  The  Technical 
Reference  Section  is  open  to  the  public 
from  9:30  a.m.  to  4:00  p.m. 

NHTSA  will  provide  auxiliary  liids  to 
participants  as  necessary,  during  the 
NHTSA  Technical  Industry  Meeting  and 
the  NHTSA  Industry  Research  and 
Development  Meeting.  Thus,  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  taped  texts,  Brailled 
materials,  or  large  print  materials  and/ 
or  a  magnifying  device),  please  contact 
Barbara  Games  on  (202)  366-1810,  by 
COB  September  6, 1994,  for  the  9:30 
a.m.  to  12:30  p.m.  portion  of  the 
meeting  or  Barbara  Coleman  (202)  366- 
1537  by  COB  September  6, 1994  for  the 
1:.30  p.m.  to  5:00  p.m.  portion. 


Issued:  July  22, 1994. 
Barry  Felrice. 

Associate  Administrator  for  Rulenrnking. 
jFR-Doc.  94-18366  Filed  7-27-94,  8:45  am) 

BILUNG  CODE  4910-69-M 

[Docket  No.  94-64;  Notice  1] 

Accuride  Corporation;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

The  Accuride  Corporation  (Accuride) 
of  Henderson,  Kentucky,  has 
determined  that  some  of  its  wheels  fail 
to  comply  with  49  CFR  571.120,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  120,  "Tire  Selection  and  Rims  for 
Vehicles  Other  Than  Passenger  Cars, " 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  "Defect 
and  Noncompliance  Reports."  Accuride 
has  also  petitioned  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301— 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential 
as  it  relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  49  U.S.C.  30118  and 
30120  (formeriy  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417))  and  does 
not  represent  any  agency  decision  or 
other  exercise  of  judgement  concerning 
the  merits  of  the  petition. 

FMVSS  No.  120,  Paragraph  S5.2(b) 
requires  that  each  wheel^be  marked  with 
the  rim  size  designation. 

On  January  11, 1994,  Accuride 
produced  an  estimated  103  Accu-Forge 
22.5  X  9.00  inch,  15  degree  drop  center, 
one-piece  tubeless  dual  wheels  with 
incorrect  size  designations  for  the  rim 
width.  The  wheels  were  incorrectly 
stamped  "22.5  x  8.25."  The  wheels 
should  have  been  stamped  "22.5  x 
9.00."  All  other  stampings  and  markings 
required  by  FMVSS  No.  120  are 
correctly  identified  on  each  of  the 
subject  wheels. 

Accuride  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

Accuride  has  fully  analyzed  the  issues 
suerounding  the  incorrect  width  designation 
on  these  wheels  and  has  sought  the  input  of 
the  others  with  particular  expertise  on  this 
subject.  Based  upon  all  of  this  analysis  and 
the  information.obtained,  it  appears  clear 
that  there  is  no  safety-related  issue 
p<itentially  arising  from  the  incorrect  width 
designations  indicated  on  the  wheels. 

According  to  the  1994  Tire  and  Rim 
Association  Yearbook,  the  permissible  fires 
on  a  22.5  x  9.00  inch  rim  are  the  295/75*22.5 
and  the  12*22.5.  The  permissible  tires  for  usf 
on  a  22.5  X  8.25  inch  rim  are  the  265/ 
75*22.5.  29.5/75*22.5.  11  •22.5,  and  thi- 
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It  should  also  be  pointed  out  that  the  22.5 
X  9.00  inch  size  is  generally  a  special 
application  tire  and  wheel  combination 
typically  used  in  North  America  only  on 
fleets  requiring  a  particular  larger  tire  for  the 
needs  of  their  operation.  The  wheel  in 
question  is  heavier  and  more  expensive  than 
a  standard  8.25  inch  wheel,  and  these  fleets 
use  the  product  because  of  specific  higher 
load  requirements  and  would  also  use  the 
larger  tire  to  meet  those  same  requirements. 
It  is.  therefore,  Accuride's  conclusion  that  the 
possibility  that  narrower  tires  would  be  used 
on  these  wheels  is  extremely  remote. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Accuride, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW.. 
Washington,  D.C..  20590.  It  is  requested 


but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  Bled  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  29, 
1994. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8). 

Issued  on:  July  21 .,  1994. 
Barry  Felrice,^ 

Associate  Administrator  for  Fulemaking. 
[PR  Doc.  94-18365  Filed  7-27-94;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  58.  No.  144 

Thursday,  July  28,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  a  TIME:  Tuesday,  August  2, 1994  at 
10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuanLto  2  il  S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
§  437g.  §  438(b).  and  Title  26,  U.S.C. 

Matters  concerning  participation  in-civil 
^lctions  or  proceedings- or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  &  TIME:  Thursday,  August  4,  1994 
aM0:00a.m. 


PLACE:  999  E  Street,  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1994-17:  Katherine  S. 
Feichtner  Ruffolo  on  behalf  of  Peter  Barca  for 
U.S.  Congress. 

Advisory  Opinion  1994-22:  Jack  Cheloha 
on  behalf  of  Patrick  Combs  for  U.S.  Congress. 

MCFL  Rulemaking:  Summary  of  Comments 
and  Draft  Final  Rules  (continued  from 
meeting  of  July  28. 1994). 

Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 219-4155. 
Delores  Hardy, 

A  dmitiistrative  Assistant. 

IFR  Doc.  94-18570  Filed  7-26-94;  ;):14  pml 

BILLINCi  CODE  671S^)1-M 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  10:30  a.m.— Monday, 
August  8. 1994. 

PLACE:  Conference  Room,  1333  H  Street, 
NW.,  Suite  300,  Washington,  DC  20268. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  To  discuss 
and  vote  on  the  Postal  Rate  Commission 
Budget  for  FY  1995. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Charles  L.  Clapp.  Secretary.  Postal  Rate 

Commission,  Suite  300,  1333  H  Street, 

NW..  Washington.  DC  20268-0001, 

Telephone  (202)  789-6840. 

Charles  L.  Clapp. 

Secretary. 

IFR  Doc.  94-18493  Filed  7-26-94:  9:59  i.mj 
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DEPARTMENT  OF  TF  ANSPORTATION 

Federal  Aviation  Ad4>nistration 

14CFRPart93 

[Docket  No.  27834.  Noti^  No.  94-25] 

High  Density  Airport^;  Slot  Use  and 
Loss  Requirements 


AGENCY:  Federal  Avia 
Administration  (FAA' 
ACTION:  Notice  of  pro 


ion 

.DOT. 
{  osed  rulemaking. 


SUMMARY:  This  docun  ent  proposes  to 
amend  the  Federal  A\  iation  Regulations 
pertaining  to  the  slot  i  ise  and  loss 
provisions  for  air  carr  er  and  commuter 
operator  slots  (i.e.,  in;  tnmient  flight 
rules  takeoff  and  landing  reservations) 
at  Kennedy  Intematio  lal  Airport, 
LaGuardia  Airport.  O  Hare  International 
Airport,  and  Washing  on  National 
Airport.  This  propose  would  codify  the 
agency's  historical  pn  ictice  of  treating  as 
u.sed,  any  slot  held  bii  t  not  actually 
operated  on  Thanksgi  /ing  Day.  the 
Friday  following  Thai  iksgiving  Day.  and 
the  period  from  Decei  iber  24  through 
January  2.  The  propos  ed  revision  would 
permit  carriers  and  cc  mmuters  to 
choose  which  flights  I  o  operate  at  any 
of  the  High  Density  R  ile  airports  during 
certain  days  of  (he  wi  iter  holiday 
season  without  jeopai  dizing  the  status 
of  the  slots  under  theiuse  of  lose" 
requirement. 

DATES:  Comments  miist  be  received  on 
or  before  September  2  6, 1994. 
ADDRESSES:  Comment  s  on  this 
regulation  may  be  ma  led  in  triplicate 
to:  Federal  Aviation  /  dministration. 
Office  of  the  Chief  Co  unsel,  Rules 
Docket  (AGC-10),  Do;ket  No.  27834, 
800  Independence  A\  enue  SW., 
Washington,  DC  205S1. 

Or  delivered  in  triplicate  to:  Federal 
Aviation  Administrat  on,  Rules  Docket, 
room  915,  800  Indept  ndence  Avenue 
SW..  Washington.  Dq: 

Comments  may  be 
Rules  Docket  weekda 
holidays,  between  8:'  0  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMA  HON  CONTACT: 
Patricia  R.  Lane.  Office  of  the  Chief 
Counsel,  AGC-230,  F  uderal  Aviation 
Administration,  800  '.  ndependence 
Avenue  SW.,  Washin 
telephonfr(202)  267- 


20591. 
I  ixamined  in  the 
,'s,  except  Federal 


5ton 
1491 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons 
participate  in  the  probosal 
submitting  such  writi  en 
arguments  as  they  rrn  y 
Comments  that  provi 
.supporting  the  views 


DC  20591: 


re  invited  to 
by 
data,  views,  or 
desire, 
ie  the  factual  basis 
and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  decisions  on  the 
proposals.  Comments  are  specifically 
invited  on  the  overall  economic,  energy, 
environmental,  reporting,  and 
recordkeeping  aspects  of  the  proposals. 
Communications  should  identify  the 
docket  number  and  be  submitted  in 
triplicate  to  the  address  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27834."  Communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  any  further 
action  on  the  proposals.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this  proposal 
will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  sulnnitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center.  APA-430,  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
notices  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  "Notice  of 
Proposed  Rulemaking  Distribution 
System,"  which  describes  the 
application  procedures. 

Background 

The  High  Density  Traffic  Airport 
Rule,  or  "High  Density  Rule,"  14  CFR 
part  93,  subpart  K.  was  promulgated  in 
1969  to  reduce  delays  at  five  congested 
airports:  JFK  International,  LaGuardia. 
O'Hare  International,  Washington 
National,  and  Newark'International  (33 
FR  17896;  December  3. 1968).  The 
regulation  limits  the  number  of  IFR 
operations  at  each  airport,  by  hour  or 
half  hour  (by  half  hour  at  O'Hare), 
during  certain  hours  of  the  day.  It 
provides  for  the  allocation  to  carriers  of 
operational  authority,  or  a  "slot"  for 
each  instrument  flight  rule  (IFR)  landing 
or  takeoff  during  a  specific  30-  or  60- 
minute  period.  The  restrictions  were 
lifted  at  Newark  in  the  early  1970's. 

The  proposed  amendment  would 
exempt  certain  holidays  from  being 


included  in  the  bimonthly  calculations 
for  slot  use.  Traditionally,  air  carriers 
and  commuters  reduce  their  scheduled 
operations  on  the  following  holidays: 
Thanksgiving  Day,  the  Friday  following 
Thanksgiving,  Christmas  Day,  and  New 
Year's  Day.  Since  December  1986, 
commuter  slot-operators  have  been 
allowed  to  temporarily  discontinue  use 
of  slots  for  Thanksgiving  Day,  the  Friday 
following  Thanksgiving  Day,  and  the 
period  from  December  24  through  the 
first  Saturday  in  January  of  the  new 
year.  This  policy  was  extended  to  air 
carrier  operators  for  the  1993  holiday 
season.  There  is  no  reason  to  expect  this 
agency's  historical  practice  to  change 
and  it  should  be  expressly  codified  in 
the  regulations. 

This  proposed  change  in  the  rule 
would  not  result  in  any  additional 
flights  or  capacity  at  the  four  High 
Density  Traffic  Airports.  This  proposal 
also  would  be  in  the  public  interest 
because  it  would  permit  air  carriers  and 
commuters  to  choose  which  flights  to 
operate  during  the  winter  holiday 
season  without  jeopardizing  the  status 
of  the  slots  under  the  "use  or  lose" 
requirement. 

Regulatory  Evaluation 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  "significant 
regulatory  action,"  as  defined  by 
Executive  Order  12866  (Regulatory- 
Planning  and  Review).  The  anticipated 
costs  and  benefits  associated  with  this 
proposed  rule  to  amend  part  93  of  the 
Federal  Aviation  Regulations  (FAR)  are 
shown  below. 

Benefits 

The  proposal  would  permit  the  non- 
operation  of  certain  flights  by  carriers     . 
and  commuters  operating  at  any  of  the 
High  Density  Rule  airports  during 
certain  days  of  the  winter  holiday 
season.  But  the  air  carrier  could  still 
count  those  flights  toward  its  slot  usage 
requirement.  It  would  permit  an  air 
carrier  that  could  not  cover  its  variable 
operating  costs  to  not  operate  those 
flights  and  to  still  meet  the  slot  usage 
requirements  for  those  particular  days. 
The  potential  benefits  would  be 
primarily  cost  savings  to  the  airlines. 

Costs 

The  proposed  rule  would  not  result  in 
any  added  costs  to  the  affected  air 
carriers.  Fewer  landings  at  the  airports 
affected  by  this  rulemaking  could  result 
in  reduced  airport  revenues  derived 
from  landing  fees.  The  FAA  seeks 
comments  on  this  issue. 
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Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review- 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA 
estimates  that  no  small  entity  would 
incur  incremental  compliance  costs. 
Therefore,  the  FAA  has  determined  that 
a  regulatory  fiexibility  analysis  is  not 
necessary. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
proposed  rule  would  neither  impose 
costs  on  aircraft  operators  nor  on  U.S.  or 
foreign  aircraft  manufacturers. 

Paperwork  Reduction  Act 

This  proposal,  if  adopted,  provides  for 
no  changes  to  the  required  reporting  of 
information  by  air  carrier  and  commuter 
operators  to  the  FAA.  Under  the 
requirements  of  the  Federal  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  information  collection  provision  of 
subpart  S  through  August  31,  1995. 
OMB  Approval  Number  2120-0524  has 
been  assigned  to  subpart  S. 


Federalism  Implications 

The  proposals  set  forth  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
i:ivels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation,  if 
adopted,  would  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  proposal 
(1)  Would  not  be  a  "significant 
regulatory-  action"  under  Executive 
Order  12866;  and  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Further,  I  certify  that  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.. 

List  ofSubjectsinl4  CFR  Part  93    . 

Air  traffic  control.  Airports, 
Navigation  (air).  Reporting  and 
recordkeeping  requirements. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  I  propose  to 
amend  Part  93  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  93)  as  follows: 


PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  Part  93 
continues  lo  read  as  follows: 

Authority:  49  IJ.S.C.  app.  1,302.  1303. 134H. 
1.354(a).  1421(a).  1424.  2451  et  seq.;  49  [ISi.C. 
106(g). 

2.  In  «5  93.227,  paragraph  (a)  is  revised 
and  a  new  paragraph  (1)  is  added  to  read 
as  follows: 

§  93.227    Slot  use  and  loss. 

(a)  Except  as  provided  in  paragraphs 
(b).  (c),  (d),  (g),  and  (1)  of  this  sef:tion, 
any  slot  not  utilized  80  percent  of  the 
time  over  a  2-month  period  shall  be 
recalled  by  the  FAA. 
«        *         •         •        . 

(1 )  The  FAA  will  treat  as  used  any 
slot  held  by  a  carrier  at  a  High  Density 
Traffic  Airport  on  Thanksgiving  Day, 
the  Friday  following  Thanksgiving  Day. 
and  the  period  from  December  24 
through  January  2. 
*        *        «         •         * 

Ivsuwi  in  Washington.  DC  on  |uly  19.  1994 
David  ).  liurley, 

Dirtfctor.  Office  of  Air  Traffic  System 

Management.   - 

IFR  Doc.  94-18179  Filed  7-27-94;  8;45  ami 
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Part  III 


Department  of 
Education 


34  CFR  Part  403,  et  al. 
State  Vocational  and  Applied  Technology 
Education  Program,  National  and  State- 
Administered  Tech-Prep  Education 
Programs;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 


34  CFR  Parts  403 
RIN  1830-AA12 


.4J)5. 


and  406 


State  Vocational  and  Applied 
Technology  Education  Program, 
National  Tech-Prep  Education 
Program,  and  State-Administered 
Tech-Prep  Educatioi  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulat  ons. 


SUMMARY:  The  Secret  U7  amends 
regulations  govemin; ;  the  State 
Vocational  and  Appl  ed  Technology 
Education  Program,  National  Tech-Prep 
Education  Program,  i  nd  State- 
Administered  Tech-I  rep  Education 
Program.  These  regul  ations  implement 
statutory  changes  to  I  he  Carl  D.  Perkins 
Vocational  and  Appl  ed  Technology 
Education  Act  (Act)  <  ontained  in  the 
Higher  Education  Te  :hnical 
Amendments  of  199^ ,  enacted 
December  20, 1993,  £  nd  the  School-to- 
Work  Opportunities  \ct  of  1994, 
enacted  May  4, 1994, 
EFFECTIVE  DATE:  Thes  s  regulations  take 
effect  either  45  days  ;  ifter  publication  in 
the  Federal  Register  }r  later  if  the 
Congress  takes  certai  i  adjournments.  If 
you  want  to  know  th    effective  date  of 
these  regulations,  cal  or  write  the 
Department  of  Educa  tion  contact 
person.  A  document  mnouncing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORM/  TION  CONTACT: 
Sharon  A.  Jones,  Pro|  ram  Analyst,  U.S. 
Department  of  Edu«  ion  (Mary  E. 
Switzer  Building,  Ro  )m  4050),  400 
Maryland  Avenue  SV  /.,  Washington,  DC 
20202-7120.  Teleph<  ne:  (202)205-8237. 
Individuals  who  use  3 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  F  jderal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Fric  ay. 

SUPPI.EMENTARY  INFOIIMATION: 

Part  403 

The  regulations  an  ending  part  403 
affect  the  State  Vocational  and  Applied 
Technology  Educatit  n  Program,  which 
assists  States  in  cone  ucting  directly,  or 
through  awards  to  lo  :al  recipients, 
vocational  education  programs.  The 
amendments  implerr  ent  provisions  that 
make  consortia  of  eli  >ible  institutions, 
as  defined  in  34  CFR  403.117(a),  eligible 
to  receive  funds  undi  \t  the 
Postsecondary  and  Adult  Vocational 
Education  Programs  §§403.116  (b)  and 
(c)  and  403.118  (a),  (1 »).  (c)(1).  (4)  and 
(5)),  describe  the  conditions  that  must 


be  met  by  consortia  operating  joint 
projects  (§  403.116(d)),  and  make 
conforming  changes  (§§  403.32(b)(4), 
403.120,  and  403.193). 

Farts  405  and  406 

The  regulations  amending  parts  405 
and  406  affect  the  National  Tech-Prep 
Education  Program  and  the  State- 
Administered  Tech-Prep  Education 
Program  that  provide  for  sequences  of 
study  leading  to  a  two-year  associate 
degree  or  a  two-year  certificate  and  that 
provide  strong  comprehensive  links 
between  secondary  schools  and 
postsecondary  educational  institutions. 
The  amendments  to  parts  405  and  406 
implement  provisions  that  allow  for 
tech-prep  programs  to  begin  in  either 
the  ninth  or  eleventh  grades  (§§  405.1, 
405.3(a).  406.1(a),  and  406.3(b)(2)),  and 
require  that  special  consideration  be 
given  to  applications  that,  among  other 
things,  are  developed  in  consultation 
with  business,  industry,  labor  unions, 
and  institutions  of  higher  education  that 
award  baccalaureate  degrees 
(§§  405.20(e)(2)  and  406.10(b)(2)(ii)). 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these 
amendments  merely  incorporate 
congressionally  mandated  statutory 
changes  into  the  regulations  and  do  not 
establish  substantive  policy.  Therefore, 
the  Secretary  has  determined,  pursuant 
to  5  U.S.C.  553(b)(B),  that  public 
comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

Based  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 


is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects 

34  CFR  Part  403 

Business  and  industry,  Colleges  and 
universities.  Education,  Education  of 
disadvantaged,  Education  of 
handicapped.  Equal  education 
opportunity,  Manpower  training 
programs.  Minority  groups,  Prisoners, 
Private  schools,  Reporting  and 
recordkeeping  requirements.  Schools, 
Vocational  education,  and  Women. 

34  CFR  Farts  405  and  406 

Business  and  industry.  Colleges  and 
universities.  Education,  Education  of 
disadvantaged.  Education  of 
handicapped.  Labor  unions.  Minority 
groups.  Reporting  and  recordkeeping 
requirements,  and  Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.048,  Basic  Grants  to  States  and 
84.243,  State-Administered  Tech-Prep 
Education  Program.  A  Catalog  of  Federal 
Domestic  Assistance  Number  has  not  been 
assigned  for  the  National  Tech-Prep 
Education  Program.) 

Dated:  )uly  19,  1994. 
Augusta  Souza  Kappner,. 
Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

The  Secretary  amends  Parts  403,  405 
and  406  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  403— STATE  VOCATIONAL  AND 
APPLIED  TECHNOLOGY  EDUCATION 
PROGRAM 

1.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  2301  et  seq.,  unless 
otherwise  noted. 

2.  Section  403.32  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  403.32    Wtiat  must  ttie  State  plan 
contain? 

*         *         *         •        • 

(b)*  *  • 

(4)  The  estimated  distribution,  for 
each  instructional  level — secondary, 
postsecondary,  and  adult — of  funds  to 
corrections  educational  agencies  as 
prescribed  by  §403.100,  of  funds  to 
local  educational  agencies,  area 
vocational  education  schools,  or 
intermediate  educational  agencies  as 
prescribed  by  §§  403.112  and  403.113, 
and  of  funds  to  eligible  institutions  or 
consortia  of  eligible  institutions  as 
prescribed  by  §403.116.  ♦ 

3.  Section  403.116  is.amended  by 
revising  paragraphs  (b)  and  (c)  and  by 
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adding  a  new  paragraph  (d)  to  read  as 
follows: 

§403.116    How  does  a  State  allocate  funds 
under  the  Postsecondary  and  Adult 
Vocational  Education  Programs? 

*        »        ♦        ♦        ♦ 

(b)  General  rule. 

(1)  A  State  shall  distribute  funds 
reserved  for  Postsecondary  and  Adult 
Vocational  Education  Programs  to 
eligible  institutions  or  consortia  of 
eligible  institutions  within  the  State. 

(2)  Except  as  provided  in  paragraph 
(c)ofthis  section  and  §§403.118  and 
403.119,  each  eligible  institution  or 
consortium  of  eligible  institutions  must 
receive  an  amount  that  bears  the  same 
relationship  to  the  amount  of  funds 
reserved  for  the  Postsecondary  and 
Adult  Vocational  Education  Programs  as 
the  number  of  Pell  Grant  recipients  and 
recipients  of  assistance  from  the  Bureau 
of  Indian  Affairs  enrolled  in  programs 
meeting  the  requirements  of  §403.111, 
including  meeting  the  definition  of 
vocational  education  in  34  CFR  400.4, 
offered  by  the  eligible  institution  or 
consortium  of  eligible  institutions  in  the 
fiscal  or  program  year  preceding  the 
fiscal  or  program  year  in  which  the 
allocation  is  made  bears  to  the  number 
of  those  recipients  enrolled  in  these 
programs  within  the  State  in  that 
preceding  year. 

(c)  Minimum  grant  amount. 

(1)  A  State  may  not  provide  a  grant 
under  paragraph  (b)  of  this  section  to 
any  institution  or  consortium  of  eligible 
in.stitutions  for  an  amount  that  is  less 
than  $50,000. 

(2)  Any  amounts  that  are  not  allocated 
by  reason  of  paragraph  (c)(1)  of  this 
section  must  be. redistributed  to  eligible 
institutions  or  consortia  of  eligible 
institutions  in  accordance  with  the 
provisions  of  paragraph  (b)  of  this 
section. 

(d)  In  order  for  a  consortium  of 
eligible  institutions  to  receive  assistance 
under  this  section,  the  consortium  must 
operate  joint  projects  that— 

(1)  Provide  services  to  all 
postsecondary  institutions  participating 
in  the  consortium;  and 

(2)  Are  of  sufficient  size,  scope,  and 
quality  as  to  be  effective. 

4.  Section  403.118  is  amended  by 
revising  paragraph  (a),  paragraph  (b) 
introductory  text,  and  paragraphs  (c)(1), 
(4),  and  (5)  to  read  as  follows: 

§403.118    Under  what  circumstances  may 
the  Secretary  waive  the  distribution 
requirements  for  the  Postsecondary  and 
Adult  Vocational  Education  Programs? 

*        *        *        *        * 

(a)  Demonstrates  that  the  formula  in 
§  403.116(b)(2)  does  not  result  in  a 
distribution  of  funds  to  the  institutions 


or  consortia  of  eligible  institutions 
within  the  State  that  have  the  highest 
numbers  of  economically  disadvantaged 
individuals  and  that  an  alternative 
formula  would  result  in  such  a 
distribution. 

(b)  Includes  a  proposal  for  an 
alternative  formula  that  may  include 
criteria  relating  to  the  number  of 
individuals  attending  institutions  or 
consortia  of  eligible  institutions  within 
the  State  who — 

*        *        *        •        » 

(c)  •  *  • 

(1)  Includes  direct  counts  of  students 
enrolled  in  the  institutions  or  consortia 
of  eligible  institutions; 
***** 

(4)  Does  not  include  fund  pools  for 
specific  types  of  institutions  or 
consortia  of  eligible  institutions; 

(5)  Does  not  include  the  direct 
assignment  of  funds  to  a  particular 
institution  or  consortium  of  eligible 
institutions  on  a  non-formula  basis;  and 
***** 

5.  Section  403.120  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§403.120    How  does  a  State  reallocate 
funds  under  the  Secondary  School 
Vocational  Education  Ptogram  and  the 
Postsecondary  and  Adult  Vocational 
Education  Programs? 

(a)  In  any  fiscal  or  program  year  that 
an  LEA,  area  vocational  school, 
intermediate  school  district,  or 
consortium  of  those  entities,  or  an 
eligible  institution,  or  consortium  of 
eligible  institutions,  does  not  obligate 
all  of  the  amounts  it  is  allocated  for  that 
year  under  the  Secondary  School 
Vocational  Education  Program  or  the 
Postsecondary  and  Adult  Vocational 
Education  Programs,  the  LEA,  area 
vocational  education  school, 
intermediate  school  district,  or 
consortium  of  those  entities,  or  the       -^ 
eligible  institution,  or  consortium  of 
eligible  institutions,  shall  return  any 
unobligated  amounts  to  the  State  to  be 
reallocated  under  §§  403.112(b), 
403.113,  or  403.116(b),  as  applicable. 
***** 

6.  Section  403.193  is  amended  by 
revising  paragraph  (c)  introductory  text 
and  paragraph  (c)(1)  to  read  as  follows: 

§  403. 1 93    What  are  the  i  nf ormation 
requirements  regarding  special 
populations? 

*        *        *        •        • 

(c)  Each  eligible  institution  or 
consortium  of  eligible  institutions  that 
receives  funds  under  Title  II  of  the  Act 
shall— 

(1)  Provide  the  information  described 
in  paragraph  (a)(1)  of  this  section  to 
each  individual  who  requests 


information  concerning,  or  seeks 
admission  to,  vocational  education 
programs  offered  by  the  institution  or 
consortium  of  eligible  institutions;  and 

***** 

PART  405-NATlONAL  TECH-PREP 
EDUCATION  PROGRAM 

7.  The  authority  citation  for  part  405 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  2394-2394e.  unless 
otherwise  noted. 

8.  Section  405.1  is  revised  to  read  as 
follows: 

§  405.1    What  is  the  National  Tech-Prep 
Education  Program? 

The  National  Tech-Prep  Education 
Program  provides  financial  assistance 
for  projects  that  develop  and  operate 
four-year  or  six-year  sequences  of  study 
designed  to  provide  a  tech-prep 
education  program  leading  to  a  two-year 
associate  degree  or  a  two-year  certificate 
and  provides,  in  a  systematic  manner, 
strong  comprehensive  links  between 
secondary  schools  and  postsecondary 
educational  institutions. 

9.  Section  405.3  is  amended  by 
revising  paragraph  (a)  to  read  asfollows: 

§405.3 
fund? 


What  activities  may  the  Secretary 


(a)  The  Secretary  provides  grants  and 
cooperative  agreements  for  projects  to 
develop  and  operate  a  four- year  or  six- 
year  tech-prep  education  program. 
***** 

10.  Section  405.20  is  amended  by 
revising  paragraph  {e)(2)  to  read  as' 
follows; 

§  405.20    How  does  the  Secretary  evaluate 
an  application? 

«     '  •        •        «        * 

(e)  *  *  •    . 

(2)  Are  developed  in  consultation 
with  business,  industry,  labor  unions, 
and  institutions  of  higher  educatioTi  that 
award  baccalaureate  degrees;  and 


PART  406— STATE-ADMINISTERED 
TECH-PREP  EDUCATION  PROGRAM 

11.  The  authority  citation  for  part  406 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  2394-2394e,  unless 
otherwise  noted. 

12.  Section  406.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  406.1    What  is  the  State-Administered 
Tech-Prep  Education  Program? 

«        •        •        •        * 

(a)  Planning  and  developing  four-year 
or  six-year  programs  designed  to 
provide  a  tech-prep  education  program 
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leading  to  a  two-yea^  associate  degree  or 
certificate;  and 


13.  Seclioo  406.3 
revising  paragraph 
follows: 


s 


f  ))(2) 


§  406.3    What  activiti*  s  may  ttte  Secretary 
fund? 


(2)  Consist  of  the 
years  of  secondary  sthool 


tivo  years  or  foui 
preceding 


amended  by 
to  read  as 


graduatkm  and  two  years  of  higher 
education,  or  an  apprenticeship  training 
program  of  at  least  two  years  following 
secondary  instruction,  with  a  common 
core  of  required  profici«icy  in 
mathematics,  science,  communications, 
and  technologies  designed  to  lead  to  an 
associate  degree  or  certificate  in  a 
specific  career  field; 
»        *        *        *        * 

14.  Section  406.10  is  amended  by 
revising  paragraph  (b)(2)(ii)  to  read  as 
follows: 


§406.10    What  must  ttoSWeappMartioM 
contain? 


(b)  *  *   * 

(2)  *   *   * 

(ii)  Are  developed  in  consultation 
with  business,  industry,  labor  unions, 
and  institutions  of  higher  education  that 
award  baccalaureate  degrees;  and 
****** 
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DEPARTMENT  OF  EDUCATION 

Educational  Media  Research, 
Production,  Oistribu|on,  and  Training 
Program 

AGENCY:  IDepartment  >f  Education. 
ACTION:  Notice  of  Pro  )osed  Funding 
Priorities. 


Secreti  ry 


Ei 


,Th3 


F<d 


aieas 


id ; 


mu&f 


comnents 


priori  ies 


SUMMARY:  The 
priorities  under  the 
Research,  Production 
Training  Program, 
this  action  to  focus 
assistance  on  those 
need.  These  prioritie* 
ensure  the  continued 
closed-captioned  day 
programming,  provi 
experiences  to  deaf  a 
individuals,  continue 
educational  books  on 
people  who  are  visua 
disabled,  continue  th 
captioned  films/vlde< 
system,  and  support  ^ 
of  national  television 

DATES:  Comments 
or  before  August  29, 
ADDRESSES:  All 
these  proposed 
addressed  to  Ernest  E 
Department  of 
Avenue,  SW..  Room 
Building,  Washingtor 
FOR  FURTHER 
Ernest  E.  Hairston  Te 
205-9172:  Users  of  te 
devices  for  the  deaf 
(2021  205-8169;  or 
Information  i<elay 
80O-«77-»339  betw 
p.m..  Eastern  time 
Friday. 

SUPP1.EMENTARY 
notice  contains  five 
under  the  Educationa 
Production,  Di.stribut 
Program  authorized 
Individuals  with 
Act  (IDEA).  The 
program  are  to  prom 
welfare  of  deaf  and 
individuals  and  i 
impairments,  and  to 
educational  ad 
with  disabilities 
The  priorities 
would  ensure  the 
of  closed-captioned 
programming.  In  add 
priorities  v  wuid  su 
provide  cultural  expe  i 
the  lives  of  deaf  and 
individuals,  includin 
youth,  as  well  as  adul 
priorities  would  prov 


proposes 
ucational  Media 
Distribution,  and 
Secretary  takes 
eral  financial 
of  greatest 
are  intended  to 
availability  of 
ime  television 
cultural 

id  hard  of  hearing 
to  provide 
audiotapes  to 
ly  or  print 
operation  of  the 
distribution 
ideo  description 
programming. 

be  received  on 
1994. 


•th( 
Seiv 


ui 


purpi  )ses 


concerning 
should  be 
Hairston,  U.S. 
Education,  400  Maryland 
-^29.  Switzer' 
DC  20202-2731. 
INFORMAtlON  CONTACT: 
phone:  (202) 
ecommunications 

may  call 
Federal 

ice  (FIRS)  at  1- 
8  a.m.  and  8 
M^day  through 


C  DDs) 


e<'n  I 


INFORlMATION:  This 

p  ■oposed  priorities 
Media  Research, 
on,  and  Training 
der  Part  F  of  the 
Disabilities  Education 
of  the 
e  the  general 
of  hearing 
ndiv  duals  with  visual 
f  romote  the 
vanceiient  of  individuals 


herd 


prop<  sed  in  this  notice 
continued  availability 
yrtime  television 
i|ion,  the  proposed 
activities  that 
iences  to  enrich 

of  hearing 
children  and 
s.  The  proposed 
de  educational 


ppDrt , 


hard 


reading  materials  and  textbooks  on 
audiotape  to  persons  who  are  visually  or 
print  disabled. 

Additional  proposed  priorities  would 
support  a  captioned  films/videos 
distribution  system  to  provide  hearing 
impaired  and  other  qualified 
individuals  with  access  to  captioned 
educational  and  general  interest  films 
and  videos  on  a  nonprofit  free  loan 
basis,  and  video  description  of  national 
television  programming  in  order  to 
make  television  more  accessible  to 
persons  with  visual  impairments. 

This  program  supports  the  National 
Education  Goals  by  assisting  those  with 
disabilities  in  school  readiness  and 
adult  literacy. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  comments  received  in 
response  to  this  notice,  available  funds, 
and  other  considerations  of  the 
Department.  Funding  of  particular 
projects  depends  on  the  availability  of 
funds,  the  content  of  the  final  priorities, 
and  the  quality  of  the  applications 
received.  The  publication  of  these 
proposed  priorities  does  not  preclude 
the  Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  aotke 
inviting  applications  under  these 
competitions  will  be  published  in  tlw 
Federal  Register  coflcurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

Priorities 

Under  34  CFR  75.105(c)(3l  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  0>eet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  the.se 
competitions  only  those  applicatioos 
that  meet  these  absolute  priorities: 

Proposed  Absolute  Priority  1— Qosed- 
Captioned  Daytime  Television 
Programs 

Background 

This  proposed  priority  would 
continue  and  expand  closed-captionir>g 
of  a  variety  of  daytime  television 
programs  broadcast  nationally  far 
persons  who  are  deaf  or  hard  of  hearing 
during  this  segment  of  the  day  that  has 
proven  to  be  the  most  difficult  in  terms 
of  private  sector  support. 

Priority:  To  be  considered  for  funding 
under  this  proposed  priority,  a  project 
must — 

(1)  Include  the  criteria  used  to 
determine  which  programs  are  proposed 


for  captioning.  These  criteria  must  take 
into  account  the  preference  of 
consumers  for  particular  programs,  the 
diversity  of  programming  available,  and 
the  contribution  of  programs  to  the 
general  educational  and  cultural 
experiences  of  individuals  with  hearing 
impairments; 

(2)  Determine  the  total  number  of 
hours  and  the  projected  cost  per  hour 
(or  each  program  to  be  captioned; 

(3)  For  each  proposed  program  to  be 
captioned,  identify  the  source  of  private 
or  other  public  support  and  the 
projected  dollar  amount  of  that  support; 

(4)  Identify  the  methods  of  captioning 
to  be  used  for  each  hour  and  the 
projected  cost  per  hour  for  each  method 
used; 

(5)  Provide  and  maintain  back-up 
systems  that  would  ensure  successful, 
timely  captioning  service; 

(6)  Demonstrate  the  willingness  of 
major  national  television  networks  and 
companies  to  permit  captioning  of  their 
programs;  and 

(7)  Implement  procedures  for 
monitoring  the  exteirt  to  which  full  and 
accurate  captioning  is  provided  and  use 
this  information  to  make  refinements  in 
captioning  operations. 

Proposed  Absolute  Priority  2— Cultural 
Experiences  for  Deaf  and  Hard  of 
Hearing  Individuals 

Background 

This  priority  supports  a  variety  of 
cultural  activities  designed  to  enrich  the 
lives  of  deaf  and  hard  of  hearing 
individuals,  including  children  and 
youth,  as  well  as  adults.  These  activities 
must  use  an  integrated  approach  that 
mixes  children,  youth,  and  adults,  who 
are  deaf  and  hard  of  hearing  with  those 
who  can  hear  while  conducting  cultural 
experiences  that  will  increase  public 
awareness  and  understanding  of 
deafness  and  other  hearing  impairments 
and  of  the  artistic  and  intellectual 
achievenients  of  deaf  and  hard  of 
hearing  individuals. 

During  FY  1992  the  Department 
funded  projects  that:  (1)  provided 
theatrical  experiences  for  deaf  and  hard 
of  hearing  individuals,  and  (2)  used 
integrated  approaches  by  having  among 
cast  members  a  mixture  of  deaf,  hard  of 
hearing  and  hearing  performers.  During 
FY  1993  cultural  experiences  were 
extended  specifically  to  younger  people 
with  hearing  impairments  and  to  the 
creation  of  art  as  well  as  theatrical 
experiences,  using  the  same  approaches. 
Projects  under  this  proposed  priority 
can  include  a  variety  of  artistic 
approaches  such  as  the  creation  of 
works  of  art  (painting,  drawing, 
designing,  etc.),  dance,  and  storytelling. 


as  well  as  developing  and  peiiomuiiig 
dramatic  productions.  A  grantee  may 
not  use  fnnils  under  J^s  {jrixirity  for 
passive  activaties  such  as  xiiewing  a  play 
or  video,  or  ipaKJrely  watching  a 
.storyteller  or  artist  at  vwark.. 

Prierkfr:  To  ibe  considered  for  furkdimg 
under  this  priority,  a  project  muBl — 

(1)  Use  aa  integrated  approach  that 
mixes  children,  youth,  and  adults  who 
are  deaf  and  hard  of  hearing,  with  those 
who  are  hearing  in  carrying  out  project 
activities;  and 

(2)  Develop  and  implement  strategies 
that  will  increase  public  awarer»ess  and 
understanding  of  deafness  and  other 
hearing  impairments  and  of  the  artistic 
and  intellectual  achievements  of  deaf 
and  hard  of  hearing  individuaLs. 
including  children,  youth,  and  adults. 
Outreach  activities  such  as  promoting 
the  project  to  schools,  community 
organizations,  news  media,  and  relevant 
national  organizations  are  encouraged. 

Invitational  Priority 

Within  this  absolute  priority  2.  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  pursuant 
to  34  CFR  75.105(c)(i),  an  application 
that  meets  this  invitational  priority  does 
not  receive  competitive  or  absolute 
preference  over  applications  that  do  not 
meet  this  priority: 

Projects  that  include  people  from  a 
variety  of  cuhural,  racial,  and  ethnic 
backgrounds. 

Proposed  Absolute  Priority  3— 
Captioned  Films  and  Videos 
Distribution  System 

Background 

This  proposed  priority  would  support 
the  operation  of  a  captioned  films/ 
videos  distribution  system  which 
provides  deaf  and  hard  of  hearing 
individuals,  as  well  as  other  eligible 
individuals  with  disabilities,  with 
access  to  captioned  educational  and 
general  interest  films  and  videos  on  a 
nonprofit  free-loan  basis.  Activities 
under  this  proposed  priority  include, 
but  are  not  limited  to:  1)  axomputerized 
user-registration  process;  2)  circulation 
of  captioned  films  and  videos;  3) 
development  or  updating  of  a  catalog  of 
captioned  films  and  videos  in  the 
collection;  and  4)  outreach  activities. 
This  proposed  priority  would  provide 
students  and  other  eligible  individuals 
withdisabilities  with  captioned  films 
and  videos  so  they  may  benefit  from  the 
same  educational  media  used  to  enrich 
the  educational  experiences  of  students 
and  other  individuals  who  do  not  have 
disabilities. 


Priority:  To  beoonsidered  for  funding 
under  this  propoeed  priority,  the  project 
must — 

(1)  Develop  strategies  and  procedures 
to  be  implemented  in  operating  a 
distribution  syslem,  consnsti-ng  oT  local 
and  re^enal  oeirters  irrchiding 
depositories,  and  one  central  general 
i  n  t  erest  and  ed  ucat  ional  fi  1  ms/  vi  deo 
cerrter.  i.oca'land  reg;ional  centers  mav 
include  State  schools  for  disabled 
individuals,  ptiblic  or  private  school 
systems,  public  libraries,  colleges  or 
universities,  or  other  distribution  points 
that  distribute  ■captioned  films/videos. 

t2)  Ensorethaft  the  system  permits 
interdepository  circulation  of  captioned 
nhns/videos,  allows  individuals, 
depositories,  and  local  and  regional 
centers  to  access  hooking  information 
from  the  computerized  depositories  and 
the  general  interest  and  educational 
films/video  center  via  modem  and 
generic  communication  software,  and 
provides  immediate  confirmation  or 
denial  of  a  request; 

(3)  Establish  and  describe  the 
computerized  registration  procedures 
that  will  be  used  to  register  users.  The 
current  computerized  system 
configuration  may  be  used  as  a  basis; 

(4)  Develop  and  implement  criteria 
and  procedures  for  replacing  irreparable 
films/videos; 

(5)  Prepare,  update,  and  distribute 
copies  of  a  catalog  listing  all  oaptioned 
films/videos  available  under  this 
project; 

(6)  Convene  an  annual  meeting  of 
depository  managers,  librarians,  and 
audiovisual  and  other  personnel  from 
local,  regional,  and  State  educational 
agencies  for  the  purpose  of  training, 
planning,  sharing,  brainstorming,  and 
other  activities  related  to  improving  the 
access  of  eligible  individuals  to 
audiovisual  materials.  The  Washington, 
D.C.  metropolitan  area  will  be  the  site 
of  the  meeting; 

(7)  Implement  outreach  activities, 
especially  activities  that  reach  out  to 
local  .school  systems  to  make  them 
aware  of  the  open  and  closed  captioned 
materials  that  are  available  to  them 
under  this  program  and  from  other 
sources;  and 

(8)  Submit  quarterly  progress  reports 
to  the  grants  and  project  officers. 

Proposed  Absolute  Priority  4 — 
Recorded  Audio  Cassettes  for  Visually 
and  Print  Disabled  Students 

Background 

This  proposed  priority  would  support 
recording,  producing,  duplicating,  and 
distributing  >Vir,  ips(inch  per  second) 
folir-track  cassette  versions  of.textbooks 
and  other  edur;ational  reading  materials 


forstitdents  (elementary,  sectmdarj'. 
postsecondary  &  graduate)  -who  are 
visually  or  print  disabled.  These 
cassette  tapes  will  help  provide  equal 
edncationa!  opporturrities  to  target 
students  end  lessen  some  of  tiie ■barriers 
they  face  in  classrooms. 

ift7f>r/ry.To  be  considered  for  funding 
urvderthis  priority,  the  project  must — 

(1)  Handle  all  requests  for  materials, 
includingconfi-rmmion  of -eligibility  i>y 
disability: 

(2)  Arrange  for  lise  of  copyrights  from 
publishers  of  supplied  textbooks: 

(3)  Record  or  duplicate  the  books  on 
'Vifi  ips  (inch  per  second),  four-track 
t:assettes  of  one  hour  per  track  recording 
time.  (Publishers  must  be  provided 
rights  to  copies  of  the  master  tape  and 
rights  to  market  the  cassettes  as  thev  see 
fit): 

(4)  Mail  the  cassettes  on  a  free-loan, 
postage  paid  basis;  and 

(5)  Handle  returned  cassettes, 
preservative  re-recording,  and  all  other 
as.sociated  administrative  and 
circulation  functions. 

(6)  To  the  extent  that  funds  are  not 
sufficient  to  meet  the  demand  for  free 
materials,  place  a  priority  on  providing 
free  materials  that  are  not  otherwise 
required  to  be  provided  by  educational 
agencies  or  institutions. 

Proposed  Absolute  Priority  5 — Video 
Description  Project 

.Background 

This  proposed  priority  supports  the 
description  of  national  television 
programming  in  order  to  make 
television  more  accessible  to  persons 
with  visual  impairments.  The  intent  of 
this  priority  is  to  provide  access  to  a 
diversity  of  programming  available  in 
order  to  enhance  shared  educational, 
social,  and  cultural  experiences  for 
persons  who  are  visually  impaired.  The 
range  of  programs  proposed  for 
description  may  include,  but  is  not 
limited  to,  children's  programs,  prime 
time  programming,  emergency 
broadcasts,  sports  programs,  and 
documentaries. 

Priority 

To  be  considered  for  funding  under 
this  proposed  priority,  a  project  must — 

(1)  For  selecting  programs  to  be  video 
described,  include  criteria  that  take  into 
account  the  preference  of  consumers  for 
particular  programs,  the  diversity  of 
programming  available,  and  the 
contribution  of  programs  to  the  general 
educational,  social,  and  cultural 
experience  of  individuals  with  visual 
impairments; 

(2)  Determine  the  total  number  of 
hours  and  the  projected  cost  per  hour 
for  each  program  to  be  described: 
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identify  the  source 
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(3)  For  each  prog  ram  to  be  described. 


of  private  or  other 


public  support,  if  a  ny,  and  the  projected 
dollar  amount  of  tli  at  support; 

(4)  Identify  the  methods  to  be  used  in 
the  provision  of  described  video; 

(5)  Demonstrate  |he  willingness  of 
major  national  television  networks  and 
companies  to  permit  video  description 
of  their  programs;  and 

(6)  Implement  procedures  for 
monitoring  the  ext(  nt  to  which  an 
accurate  descriptioi  is  provided  and  use 


this  information  to 


make  refinements  in 


the  video  descriptii  m  operations 


Review 


Intergovernmental 

This  program  is 
requirements  of  Executive 
and  the  regulations 


JU 


bject  to  the 

Order  12372 
in  34  CFR  Part  79. 


The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

bi  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  these  proposed  priorities  will  be 
available  for  public  inspection  during 


and  after  the  comment  period,  in  Room 
4620,  Switzer  Building.  330  C  Street, 
S.W.,  Washington,  D.C  between  the 
hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  Parts  330.  331.  and  332. 

Program  Authority:  20  U.S.C.  1451. 1452 

(Catalogue  of  Federal  Domestic  Assistance 
Number;  84.026,  Educational  Media 
Research,  Production,  Distribution,  and 
Training  Program) 

Dated:  July  22. 1994. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  94-18340  Filed  7-27-94;  8:45  am) 
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Juvenile 
(JUMP)  Guidelines 


Jisti 


ce  Programs, 
ice  and 


Juvenile  Mentoring 
inesand 


SUMMARY:  The  Offiqe  of  Juvenile  Justice 
and  Delinquency  Pi  evention  (OJJDP)  is 
publishing  this  Not  ce  of  Juvenile 
Mentoring  Program  (JUMP)  Guidelines. 
Part  G  of  the  Juveni  ie  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  by  the  Jus  enile  Justice  and 
Delinquency  Prevei  ition  Amendments 
of  1992,  establisheq  the  authority  for 
this  program  and  Congress  appropriated 
$4,000,000  for  Fisciil  Year  1994.  JUMP 
will  support  one-to  one  mentoring 
programs  for  youth  at-risk  of 
educational  failure,  dropping  out  of 
school,  or  involvement  in  delinquency 
activities.  The  goals  of  JUMP  are  to 
reduce  juvenile  del  nquency  and  gang 
participation,  improve  academic 
performance  and  reduce  the  dropout 
rate  through  the  us<  of  adult  mentors  for 
at-risk  youth.  Both  ocal  education 
agencies  (LEA)  and  public/private  non- 
profit organizations  may  apply  for  a 
grant  that  covers  a  |  leriod  of  time  up  to 
but  not  exceeding  t  iree  years,  but  there 
must  be  coUaborati  m  with  the  LEA 
when  the  primary  a  pplicant  is  a  public/ 
private  non-profit  a  jency  and 
collaboration  with  i  he  public/private 
non-profit  when  thi  s  LEA  is  the  primary 
applicant.  Individual  awards  will  range 
from  $60,000  to  $11  0,000  for  up  to  a 
three-year  project  a  id  budget  period. 
Application  narrati  ves  may  not  exceed 
25  double-spaced  p  iges.  Program 
requirements  are  se  t  forth  in  this  Notice. 
DATES:  Applicants  <  re  requested  to 
submit  the  original  signed  application 
(Standard  Form  42- )  and  four  copies  to 
OJJDP.  The  due  dat  3  for  applications  is 
September  14, 199' .  Applications  must 
be  received  by  mail  or  delivered  by  5 
P.M.  e.d.t.  on  or  be  ore  that  date. 
ADDRESSES:  Office  i  if  Juvenile  Justice 
and  Delinquency  P  evention,  633 
Indiana  Avenue  N.  V.,  Room  758, 
Washington,  D.C.  23531. 
FOR  FURTHER  INFORI  lATlON  CONTACT: 
Program  inquiries  c  an  be  addressed  to 
Betty  M.  Chemers,  'rogram  Manager, 
Special  Emphasis  I  ivision  (202)  307- 
5914. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  juvenile  Justice  and  Delinquency 


Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  In  1992,  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended 
(JJDP  Act)  was  reauthorized  by  the 
Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992.  These 
Amendments  established  a  new  Part  G 
Mentoring  Program,  providing  three- 
year  grants  to,  or  in  partnership  with, 
local  education  agencies  for  the 
implementation  of  mentoring  programs 
designed  to  link  at-risk  youth  with 
responsible  adults  to  discourage  youth 
involvement  in  criminal  behavior  and 
violence.  This  Notice  sets  forth  the 
guidelines  for  the  Part  G  Juvenile 
Mentoring  Program  (JUMP).  An  OJJDP 
Application  Kit  containing  an 
application  form  (Standard  Form  424), 
the  OJJDP  Peer  Review  Guideline,  OJJDP 
Competition  and  Peer  Review 
Procedures,  and  other  supplemental 
information  relevant  to  the  application 
process  can  be  obtained  by  calling  the 
Juvenile  Justice  Clearinghouse,  toll-free, 
24  hours  a  day,  at  (800)  638-8736. 

JUMP  applications  will  undergo  peer 
review  as  part  of  the  selection  process. 
In  order  to  facilitate  peer  review,  OJJDP 
requests  that  each  applicant  submit  a 
Notice  of  Intent  to  Apply  to  Betty  M. 
Chemers,  Program  Manager,  Special 
Emphasis  Division,  OJJDP,  633  Indiana 
Avenue,  N.W.,  Washington.  D.C.  20531 
by  August  12, 1994. 

Guideline  for  the  Juvenile  Mentoring 
Program 

Purpose:  To  support  one-to-one 
mentoring  programs  for  youth  at  risk  of 
educational  failure,  dropping  out  of 
school,  or  involvement  in  delinquency 
activities. 

Background:  Part  G  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended  (JJDP  Act), 
establishes  authority  for  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  to  fund  a  new 
Juvenile  Mentoring  Program  (JUMP).  For 
Fiscal  Year  1994,  Congress  appropriated 
$4,000,000  to  implement  this  program. 

Mentoring,  as  the  term  is  currently 
used,  can  be  defined  as  a  one-to-one 
relationship  between  a  pair  of  unrelated 
individuals,  usually  of  different  ages, 
which  takes  place  on  a  regular  basis 
over  an  extended  period  of  time.  It  is 
usually  characterized  by  a  "special  bond 
of  mutual  commitment"  and  "an 
emotional  character  of  respect,  loyalty 
and  identification."  (Hamilton,  1990.) 

As  a  movement,  mentoring  has  its 
roots  in  the  closing  decades  of  the  19th 
century  with  "Friendly  Visitors"  who 
would  serve  as  role  models  for  children 
of  the  poor.  In  1904,  Ernest  K.  Coulter 


founded  a  new  movement  which 
utilized  "Big  Brothers"  to  reach  out  to 
children  who  were  in  need  of 
socialization,  firm  guidance  and  human 
connection  with  mainstream  adults.  The 
resulting  program.  Big  Brother/Big 
Sisters  of  America,  continues  to  operate 
today  as  the  largest  mentoring 
organization  of  its  kind. 

Mentoring  underwent  a  second 
reincarnation  in  the  1970's  as 
corporations  heralded  the  concept  as 
one  which  fosters  achievement. 
Mentoring  was  seen  as  a  particularly 
critical  ingredient  to  success  on  the 
corporate  ladder  (Freedman,  1992). 

Within  the  past  ten  years,  mentoring 
has  taken  on  a  new  dimension  and  a 
new  target  group,  disadvantaged 
children  and  youth.  It  has  emerged  as  a 
promising  approach  for  enriching 
children's  lives;  addressing  the  isolation 
of  youth  from  adult  contact;  and 
providing,  on  a  one-to-one  basis, 
support  and  advocacy  to  children  who 
need  it.  Mentoring  is  also  recognized  as 
an  important  vehicle  for  harnessing  the 
talents  of  volunteers  to  address  the 
problems  of  poverty  (Freedman,  1992). 

Congress  has  recognized  the  potential 
of  mentoring  as  a  tool  for  addressing 
two  critical  concerns:  poor  school 
performance  and  delinquent  activity. 
Accordingly,  OJJDP  is  making  funds 
available  for  mentoring  programs  that 
specifically  address  these  concerns. 
Congress  also  has  recognized  the 
importance  of  school  collaboration  in 
mentoring  programs,  whether  as  a 
primary  applicant  or  in  partnership 
with  other  public/non-profit  private 
entities. 

Goals  of  Mentoring  Programs: 

To  reduce  juvenile  delinquency  and 
gang  participation; 

To  improve  academic  performance; 
and 

To  reduce  the  dropout  rate  through 
the  use  of  mentors  for  at-risk  youth. 

Objectives: 

Provide  general  guidance  to  at-risk 
youth; 

Promote  personal  and  social 
responsibility  among  at-risk  youth; 

Increase  at-risk  youth  participation  in 
and  enhance  their  ability  to  benefit  from 
elementary  and  secondary  education; 

Discourage  at-risk  youths'  use  of 
illegal  drugs  and  firearms,  involvement 
in  violence,  and  other  delinquent 
activity; 

Discourage  involvement  of  at-risk 
youth  in  gangs;  and 

Encourage  at-risk  youths' 
participation  in  service  and  community 
activity 

Program  Strategy:  Applicants  may 
submit  funding  requests  for  project 
periods  up  to  but  not  exceeding  three 


years.  OJJDP  encourages  new  programs 
to  apply  as  well  as  those  which  have 
proven  track  records  of  implementing 
programs  and  a  desire  to  expand  their 
programs  in  accordance  with  these 
guidelines.  All  applicants  must  address 
the  following  elements  in  their 
application. 

1.  The  Nature  of  the  Partnership  with 
Local  Educational  Agencies 

Both  local  education  agencies  (LEA) 
and  public/private  non-profit 
organizations  may  apply.  When  public/ 
private  non-profit  agencies  are  the 
primary  applicant,  their  programs  must 
involve  collaboration  with  the  LEA. 
Likewise  an  LEA  must  collaborate  with 
a  relevant  public/private  non-profit 
agency.  Because  two  goals  of  this 
program  are  to  improve  academic 
performance  and  reduce  the  dropout 
rate,  applications  must  contain  written 
assurance  from  the  LEA  that  it  will 
agree  to  provide  academic  records  in 
accordance  with  its  own  regulations  for 
use  in  carrying  out  a  funded  program 
and  that  it  will  cooperate  to  the  fullest 
extent  possible  with  a  national  program 
evaluator.  Another  example  of  the  form 
this  collaboration  would  take  would 
include  the  designation  of  a  school 
employee  to  be  a  school  coordinator. 
Suggested  responsibilities  might  include 
assisting  with  the  selection  of  mentees, 
advising  on  the  academic  needs  of  the 
mentee,  coordinating  meetings, 
providing  academic  records  when 
needed,  and  notifying  mentors  of  the 
inability  of  mentees  to  meet. 

2.  Target  Population 

Programs  are  to  be  targeted  to  at-risk 
youth.  These  are  youth  at  risk  of 
educational  failure,  dropping  out  of 
school,  or  involvement  in  delinquent 
activities.  Priority  will  be  given  to 
programs  involving  at-risk  youth  in  high 
crime  areas,  programs  which  have  60% 
or  more  of  their  youth  eligible  to  receive 
Chapter  I  fimds  under  the  Elementary 
and  Secondary  Education  Act  of  1965, 
and  programs  which  have  a 
considerable  number  of  youth  who  drop 
out  of  school  each  year. 

3.  Program  Goals  and  Design 
These  must  be  clearly  stated.  The 

applicant  must  show  how  the  proposed 
program  will  meet  the  goals  and 
objectives  defined  earlier.  The  role  of 
the  mentor,  the  mentoring  site,  and 
specific  implementation  steps  should  be 
provided.  These  include  organizational 
commitment,  mentor  recruitment, 
mentor  orientation,  mentor  screening 
and  training,  youth  selection  and 
orientation,  matching,  monitoring, 
mentor  support,  and  evaluation.  Criteria 
for  mentor  termination  should  be 
specified.  Each  funding  partner  and 
program  participant's  responsibilities 
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should  be  spelled  out  up  front:  local 
educational  agency,  non-profit  public/ 
private  agency,  business,  etc.,  mentors, 
mentees  and  mentees'  parents.  At  a 
minimum,  programs  must  specify  that 
each  individual  mentor  one  child  for  a 
period  of  at  least  a  year.  It  is  also 
recommended  that  mentor-mentee 
contact  not  be  less  than  four  hours  a 
month,  preferably  scheduled  weekly. 

4.  Recruitment,  Selection  and 
Screening  of  Mentors 

Only  programs  using  adult  mentors 
qualify.  An  adult  is  defined  as  being  21 
years  or  older.  Efforts  to  enlist  mentors 
who  are  responsible  adults  such  as  law 
enforcement  officers,  persons  with  local 
businesses,  and  persons  with 
community-based  organizations  should 
be  made. 

All  prospective  employees  and 
volunteers  who  would  have  contact 
with  youth  must  be  screened.  Each 
program  is  required  to  have  a  written 
screening  policy  that  would  be 
implemented  with  great  care  and 
applied  consistently  to  all  mentors.  At 
a  minimum,  this  policy  shall  require  the 
names  of  two  to  three  character 
references  (at  least  one  work  reference) 
and  the  applicant's  consent  to  check 
his/her  name  through  criminal  and 
child  abuse  records.  A  written  form  for 
reference  checks  should  be  used  and 
kept  on  file. 

Background  searches  should  include 
investigations  as  may  appear 
appropriate  under  the  circumstances 
and  as  required  by  applicable  statute  or 
regulation.  For  example,  programs 
involving  young  mentees  and  contacts/ 
activities  that  do  not  occur  at  the  school 
or  work  site  or  as  part  of  a  larger  group 
should  require  criminal  history  checks 
on  all  matched  volunteers  from  local, 
state  or  national  law  enforcement 
authorities,  where  legally  permissible. 
In  general,  no  background  information 
obtained  from  screening  is  an  automatic 
bar  to  participate  unless  otherwise 
provided  by  statute  or  regulation.  A 
candidate  may  be  disqualified  in  order 
to  reasonably  protect  youth  from 
physical,  psychological  and/or  sexual 
abuse.  A  mentor  applicant's  failure  to 
provide  information  requested  would 
resuh  in  automatic  disqualification  of 
the  applicant. 

5.  Youth  Selection  and  Orientation 
Criteria  should  be  developed  for 

youth  selection  based  on  the  program's 
goals.  Parents  should  be  included  in  an 
orientation  session  and  written 
permission  for  the  child's  participation 
obtained. 

6.  Matching  Criteria 

The  mechanism  for  matching  youth 
with  mentors  should  be  described. 
Where  possible,  there  should  be  a  match 


of  similar  ethnic  and  gender 
characteristics. 

7.  Mentor  Support  and  Training 
Activities 

Mentor  support  is  essential  to  ensure 
program  success.  Each  program  must 
employ  a  program  coordinator  for 
mentors  to  contact  for  feedback  and 
advice.  Periodic  feedback  from  mentors 
and  mentees  should  be  obtained, 
especially  during  the  first  two  months  of 
the  relationship. 

8.  Menter/Mentee  Activities 
Applicants  must  assure  that  projects 

operated  in  secondary  schools  will 
provide  mentees  with  a  variety  of 
activities,  including  an  opportunity  to 
spend  time  or  participate  in  the  work 
environment,  witness  job  skills  useful 
for  obtaining  employment,  obtain 
assistance  with  homework,  and  be 
exposed  to  positive  new  experiences. 
Projects  involving  elementary  school 
age  children  should  include  such 
activities  as  academic  assistance, 
exposure  to  positive  new  activities,  and 
emotional  support. 

9.  Evaluation  Methods  and  Processes 
Evaluation  is  critical  to  assuring  that 

the  mentoring  program  is  operating  as 
designed  and  that  it  is  meeting  its  goals 
both  in  terms  of  the  process  and  the 
impact  on  the  mentee.  Data  on  the 
program  operations  must  be  collected  as 
well  as  data  on  whether  mentoring  is 
having  an  impact  on  academic 
performance  and  behavior.  OJJDP  is 
required  by  the  Congress  to  submit  a 
report  regarding  the  success  and 
effectiveness  of  these  programs  120  days 
after  the  programs'  termination; 
consequently,  programs  funded  under 
JUMP  must  be  capable  of  providing  this 
information  and  must  provide  written 
assurance  that  they  will  participate  in. a 
national  program  evaluation. 

Applicants  should  address  how  their 
programs  either  currently  comply  with 
these  guidelines  or  describe  the  steps 
they  will  take  to  assure  compliance. 
Applicants  must  demonstrate  that  they 
have  or  will  create  an  infrastructure 
capable  of  fully  supporting  their 
program. 

Applicants  should  provide  a  specific 
timetable  for  all  program  activities 
indicating  what  will  be  accomplished 
the  first  year,  the  second  year,  and  the 
third  year,  if  they  are  requesting  funding 
for  multiple  years. 

Applicants  must  demonstrate  that 
they  have  the  support  of  schools  and, 
where  appropriate,  public  agencies  and 
other  community  groups  that  might  be 
directly  involved. 

Applications  should  not  exceed  25 
double-spaced  pages. 

10.  Staffing/Budget 
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Whether  the  scho  ol  or  an  ehgible 


public/private  non 
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jrofit  group  is  the 


primary  applicant,  t  is  suggested  that 
one  full-time  staff  c  jordinator  oversee 
up  to  60-70  matche  s.  In  addition,  a 
second  individual,  <  iither  a  volunteer, 
paid,  or  assigned  eniployee,  should 
generally  be  expectftd  to  devote  at  least 
6-7  hours  a  week  tc  this  project.  A  cost 
of  $75  per  mentorir  g-match  per  year  is 
also  recommended.  Program  funds 
cannot  be  used  dire:t]y  to  compensate 
mentors  except  for  i  eimbursement  for 
reasonable  incident  d  expenses,  such  as 


transportation,  that 
associated  with  the 


are  directly 
mentoring  program. 


Products:  If  apprt  priate,  applicants 
should  describe  wh  it  written  materials 
they  will  produce  a  id  how  materials 
may  be  useful  to  th(  ir  own  program 
participants  and  otl  ers  hoping  to 
replicate  their  effort  s. 
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Eligibility  Requirements 
are  invited  from 
agencies  and  publi 
organizations  that 
knowledge  of  an 
mentoring  program; 
with  volunteers  anc 
local  education 
applicant,  it  must 
or  private  agency  or 
non-profit  agency 
private  non-profit  agency 


Applications 
education 
ivate  non-profit 
demonstrate 
experience  with 
,  as  well  as  working 
youth.  When  a 
ageicy  is  the  primary 
p  irtner  with  a  public 

a  public/private 
Ijikewise,  a  public/ 
which  applies 


as  a  primary  applicant  must  partner 
with  the  local  education  agency. 
National  organizations  are  not  eligible 
for  these  funds.  Consideration  will  be 
given  to  the  geographic  distribution 
(urban  and  rural)  oif  aprplications  and  a 
variety  of  program  designs. 

Selection  Criteria:  Applications  will 
be  rated  by  a  p)eer  review  panel  on  the 
extent  to  which  they  meet  theioilowing 
criteria: 

1.  Problem  Statement  (15  points) 
The  application  clearly  identifies  the 

need  for  this  project,  describes  the  target 
population,  and  estabhshes  that  it  has 
the  characteristics  associated  with 
effective  mentoring  programs. 

2.  Goals  and  Objectives  (10  points) 
The  goals  and  objectives  are  clearly 

defined  and  the  objectives  are  clear, 
measurable,  and  obtainable. 

3.  Project  Design  (30  points  total, 
including  5  points  for  innovative 
design) 

a.  The  project  design  is  sound  and 
complies  with  the  requirements 
outlined  in  the  guidelines.  The 
application  includes  a  workplan  and 
timeline  for  the  grant  period. 

b.  Up  to  five  additional  points  will  be 
given  for  innovative  program  design. 

4.  Project  Management  (15  points) 
The  project's  management  structure 

and  staffing  are  adequate  to  complement 
and  complete  the  project  successfully. 
The  applicant  demonstrates  that  the 
project  will  be  appropriately  staffed. 
Collaborative  relationships  are 
established  in  writing. 

5.  Organizational  Capability  (20 
points) 

The  applicant  organization's  potential 
to  conduct  the  project  sua;essfully,  as 


well  as  its  history  of  working  with 
volunteers  and  youth,  is  documented 

6.  Budget  (10  points) 

Budgeted  costs  are  reasonable, 
allowable  and  cost  effective  for  the 
activities  proposed. 

Award  Period:  Grantees  selected  for 
award  will  be  funded  for  a  project 
period  not  to  exceed  three  years.. 

Award  Amount:  OJJDP  is  limiting  the 
amount  of  individual  awards  to  a 
minimum  of  $60,000  and  a  maximum  of 
$180,000  for  up  to  a  three-year  project 
and  budget  period.  Total  amount  of  the 
funds  for  the  JUMP  program  in  Fiscal 
Year  1994  is  $4,000,000.  This  amount 
will  include  support  for  any  grants 
covering  a  project  period  of  up  to  three 
years  under  this  request  for  application. 
Future  funding  support  beyond  the 
three  years  is  not  contemplated. 

Due  Date:  Applications  must  be 
received  by  mail  or  delivered  to  OJfDP 
on  or  before  5:00  p.m.  e.d.t.  on 
September  14, 1994.  Application 
narratives  may  not  exceed  25  double 
spaced  pages.  In  order  to  facilitate  peer 
review,  it  is  requested  that  each 
applicant  intending  to  apply,  submit  a 
brief  statement  entitled  Notice  of  Intent 
to  Apply  by  August  12, 1994. 

Contact:  For  further  information, 
contact  Betty  M.  Chemers,  Program 
Manager,  Special  Emphasis  Division, 
(202)  307-5914. 
lotui  J.  Wilson, 

Acting  Administrator,  Office  dfluvenile 

Justice  and  Delinquency  Prevention. 

IFR  Doc.  94-18447  Filed  7-27-94;  8:45  ami 

BILLING  CODE  4410-18-P 


Thursday 
July  28,  1994 


Part  VI 


Environmental 
Protection  Agency 


40  CFR  Part  372 

Alternate  Threshold  for  Low-Level 
Releases  and  Transfers;  Toxic  Chemical 
Release  Reporting;  Community  Right-to- 
Know;  Proposed  Rule 


38524  Fed<  ral  Register  /  Vol.  59,  No.  144  /  Thursday,  July  28,  1994  /  Proposed  Rules 


ENVIRONMENTAL  PPOTECTION 
AGENCY 

40  CFR  Part  372 
IOPPTS-400087;  FRL-4776-8] 
RIN  2070-AC70 

Alternate  Threshold  or  Low-Level 
Releases  and  Transf^;  Toxic 
Chemical  Release  Reporting; 
Community  Right-to4(now 

AGENCY:  Environmenial  Protection 
Agency  (EPA). 
ACTION:  Proposed  rul^. 
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SUMMARY:  EPA  is  pro  losing  to  establish 
an  ahemate  reporting  threshold  for 
those  facilities  with  1(  iw-level  releases 
and  transfers  that  woi  ild  otherwise  meet 
reporting  requiremen  s  under  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-  Cnow  Act  of  1986 
(EPCRA).  A  facility  th  at  meets  the 
current  section  313  re  porting 
thresholds,  but  estim<  tes  that  the  sum  of 
its  annual  releases  on  site  and  transfers 
off-site  (for  the  purpo  ;es  of  treatment 
and/or  disposal  oniyjiof  a  listed 
chemical  is  below  100  pounds,  may  be 
eligible  to  take  advanjage  of  this 
proposed  alternate  reporting  threshold, 
for  that  chemical  in  that  year,  provided 
'that  certain  conditions  are  adhered  to. 
EPA  is  proposing  to  a  itabUsb  this 
alternate  reporting  thi  eshold  in 
response  to  petitions :  «ceived  from  the 
Small  Business  Admi  listration  and  the 
American  Feed  Indus  ry  Association. 
DATES:  Written  comm  jnts  on  this 
proposed  rule  must  1>  i  received  by 
August  29, 1994. 

ADDRESSES:  Written  c  )mments  should 
be  submitted  in  triplii  late  to:  OPPT 
Docket  Clerk,  TSCA  E  ocument  Receipt 
Office  (7407).  Office  c  f  Pollution 
Prevention  and  Toxic !,  Environmental 
Protection  Agency,  Rji.  NE-B607,  401 
M  St.,  SW.,  Washingti  m,  DC  20460. 
Comments  should  inc  lude  the 
document  control  nuiriber  for  this 
proposal,  OPPTS-400087. 

FOR  FURTHER  INFORMA'  TON  CONTACT:  Tim 
Crawford.  Project  Manager,  (7408), 
Environmental  Protec  tion  Agency,  401 
M  St.,  SW.,  Washingtdn,  DC  20460.  For 
specific  information  en  this  proposed 
rule,  or  for  more  information  on  EPCRA 
section  313.  the  Emer  jency  Planning 
and  Community  Righl  -to-Know  Hotline, 
Environmental  Protec  :ion  Agency,  Mail 
Code  5101,  401  M  St.,  SW.,  Washington, 
DC  20460.  Toll  free:  1-800-535-0202. 
in  Virginia  and  Alaskn:  703-412-9877 
or  Toll  free  TDD:  1-8(^0-553-7672. 
SUPPtEMENTARY  INFORIfMTION: 


L  In(re(KK)^on 

A.  Statutory  Authority 

Thi$  proposed  rule  is  issued  uiuier 
sections  313(f)(2)  and  328  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA),  42 
U.S.C  11023(f)(2)  and  11048.  EPCRA  is 
also  referred  to  as  Title  III  of  die 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
in  excess  of  the  applicable  threshold 
quantities  to  report  their  environmental 
releases  of  such  chemicals  annually. 
Beginning  with  the  1991  reporting  year, 
such  facilities  began  reporting  poFlution 
prevention  and  recycling  data  for  listed 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act,  42  U.S.C. 
13106.  This  information  is  submitted  on 
EPA  form  9350-1  (Form  R)  an  compiled 
in  an  annual  Toxic  Release  Inventory 
(TRI).  Each  covered  facility  must  file  a 
separate  Form  R  for  each  listed  chemical 
manufactured,  processed,  or  otherwise 
used  in  excess  of  the  reporting 
thresholds  established  in  section 
313(f)(1).  EPA  has  authority  to  revise 
these  threshold  amounts  pursuant  to 
section  313(f)(2);  however,  such  revised 
threshold  amounts  shall  obtain 
reporting  on  a  substantial  majority  of 
total  releases  of  the  chemical  at  all 
facilities  subject  to  section  313.  A 
revised  threshold  may  be  based  on 
classes  of  chemicals  or  categories  of 
fecilities.  Section  328  provides  EPA 
vdth  general  rulemaking  authority  to 
develop  regulations  necessary  to  carrj' 
out  the  purposes  of  the  Act. 

B.  Background  on  Petitions 

On  August  8, 1991,  the  Small 
Business  Administration  (SEA) 
petitioned  EPA  to  exempt  from  TRI 
reporting  requirements  facilities 
reporting  low  volumes  of  chemicails 
released  and  transferred.  This  petition 
states  that: 

Currently,  EPA's  implementation  of  SARA 
mandates  a  collection  of  both  significant  and 
insignificant  data.  It  unreasonably  includes 
many  small  facilities  whose  compliance  with 
present  section  313  regulations  is  overly 
burdensome.  The  TRI  database  is  not 
meaningfully  improved  by  countless  entries 
of  zero  or  de  minimis  release  figures,  as  it 
now  appears  with  current  Congreseionally- 
specified  thresholds.  Based  on  1988  data,  the 
Office  of  Advocacy  estimated  that  EPA  could 
generally  exclude  facilities  with  releases  and 
transfers  of  less  than  5.000  pounds  annually 
for  the  vast  majority  of  section  313  chemicals 
and  still  satisfy  the  right  to  know  objectives 
and  the  statutory  requirements.  (Ref.  1). 

EPA  published  this  petition  in  the 
Federal  Register  (October  27, 1992,  57 


FR  48706)  (SBA  Notice),  and  received  a 
substantial  number  of  comments  in 
response  to  this  notice.  Copies  of  these 
comments  are  available  in  the  TSCA 
docket,  OPPTS  docket  number  400072. 
The  proposal  being  put  forth  in  this 
document  is  EPA's  response  to  the  SBA 
petition. 

EPA  received  a  similar  request  in  a 
petition  from  the  American  Feed 
Industry  Association  (APIA)  on 
February  14, 1992.  APIA  requested  an 
exemption  of  Standard  Industrial 
Classification  (SIC)  code  2048  from  TRI 
reporting.  The  general  basis  of  this 
request  is  that  SIC  code  2048,  "Prepared 
Feeds  and  Feed  Ingredients  for  Animals 
and  Fowls,  Except  Dogs  and  Cats,"  has 
.such  small  releases  of  chemicals 
(primarily  feed  additives)  that  the 
industry  as  a  whole  does  not  contribute 
information  that  furthers  the  purposes 
of  EPCRA  and  therefore  the  imposition 
of  TRI  reporting  on  the  feed  industry  is 
unfair.  The  AFIA  petition  suggested^  as 
an  alternative  to  the  requested  SIC  code 
deletion,  EPA's  adoption  of  the 
approach  proposed  in  the  SBA  petition. 

EPA  published  this  petition  in  the 
Federal  Register  (April  13. 1993,  58  FR 
19308),  and  received  a  substantial 
number  of  comments.  These  comments 
are  available  in  the  TSCA  docket, 
OPPTS  docket  niimber  400077. 

At  this  time,  EPA  has  decided  to  focus 
on  a  revision  of  current  reporting 
requirements  that  would  be  applied 
equally  to  all  industries  subject  to 
section  313,  as  opposed  to  a  revision 
restricted  to  target  industrial  sectors  or 
SIC  codes.  EPA  believes  the  proposal 
put  forth  in  this  document  would 
effectively  address  the  major  points  of 
the  AFIA  petition.  Based  on  the 
information  provided  in  the  AFIA 
petition  and  results  from  EPA's  analysis, 
approximately  50  percent  of  all  of  the 
facilities  reporting  under  SIC  code  2048 
will  qualify  for  the  threshold 
modification  being  proposed  (Ref.  4). 
EPA  therefore  considers  the  proposal 
put  forth  in  this  document  as  a  response 
to  the  AFIA  petition. 

n.  Explanation  for  the  Alternate 
Threshold  for  Low-Level  Releases  and 
Transfers 

A.  General  Approach 

Congress  intended  that  the  data 
collected  by  EPA  under  EPCRA  section 
313  be  used  to  inform  persons  about 
releases  of  toxic  chemicals  to  the 
environment,  assist  the  government, 
researchers,  and  the  public  in  the 
conduct  of  research  and  data  gathering, 
to  aid  in  the  development  of  appropriate 
regulations,  guidance,  and  standards, 
and  for  other  similar  purposes  (EPCRA 


section  313(h)).  Congpass  directed  EPA 
to  make  this  information  publicly 
available  on  a  cost-reimbursable  basis 
through  a  computer  data  base,  which 
EPA  has  done  using  the  on-line  TRI 
system  (EPCRA  section  313(j)). 

EPCRA  section  313  established  a  list 
of  more  than  300  chemicals  and  20 
categories  for  which  TRI  report  mg  is 
required  (EPCRA  section  313(c)). 
Facihties  in  SIC  codes  20-39  which 
manufacture,  process,  or  otherwise  use 
over  certain  threshold  amounts  of  a 
listed  chemrcaJ  roust  annually  report 
their  releases  of  such  chemicals  to  EPA 
and  the  States.  However,  Congress 
recognized  that  this  statutory  framework 
need  not  remain  immutable  should 
EPA's  experience  in  collecting  data 
under  TRI  indicate  that  certain  revisions 
to  the  reporting  structure  may  be 
warranted.  In  directing  and  authorizing 
EPA  to  maintain  and  manage  the  TRI 
progranv,. Congress  also  provided  EPA 
with  authority  to  revise  the  nature  of 
and  manner  in  which  TRI  data  is 
reported  to  and  collected  by  the  Federal 
government. 

In  particular,  Congress  provided  EPA 
authority  to  add  or  delate  SIC  codes 
(sectron  313(bJ(lMB)),  apjily  the 
reporting  requirements  to  additional 
facilities  (section  313tb)(2)),  add 
chemicals  to  or  delete  chemicals  from 
the  TRI  Hst  (section  313(d)).  revise  the 
reporting  thresholds  Tsection  313(f)(2)). 
modify  the  reporting  frequency  (section 
313(i)).  and  prescribe  such  otl^r 
regulations  as  may  be  necessary  to  carry 
out  the  Act  (section  328).  In  providing 
EPA  these  authorities,  Congress  also 
recognized  that  EPA  may  see  fit  to  tailor 
any  such  revisions  to  specific  facility  or 
chemical,  a  broad  category  of  facilities 
or  class  of  chemicals,  to  all  or  only  some 
forms  submitted  to  EPA,  or  to  a  specific 
or  more  general  geographic  area. 

In  the  spirit  of  this  broad  statutory 
mandate,  and  Congressional  recognition 
of  the  need  for  flexibility  given  changing 
national  needs  and  priorities,  EPA  has 
already  announced  its  intent  to 
significantly  expmd  the  scope  of  the 
TRI  program.  EPA's  proposed  rule  to 
add  313  chemicals  and  a  chemical 
category  to  the  list  of  reportable 
chemicals  established  under  EPCRA 
section  313(c)  (January  12, 1994,  59  FR 
1788)  is  expected  to  add  an  estimated 
28,000  new  reports  to  TRJ  based  on  the 
current  t^eshold  lewis.  In  addition, 
EPA  is  in  the  process  of  identifying  and 
evaluating  additional  industry  sect<ws 
for  inclusion  in  TRI  r^orting.  The 
addition  of  industry  sectors  beyond  the 
current  manufacturing  sector  is 
expected  to  substantially  increase  the 
level  of  current  reporting. 


EPA  recognizes  that  the  addition  of 
this  new  information  to  TRI  is  expected 
to  carry  significant  reporting  costs  to 
industry,  as  well  as  Federal  and  state 
costs  to  manege  and  provide  the  data  to 
the  public  Nonetheless,  given  existing 
national  and  local  concerns  over 
chemical  management  practices, 
consistent  with  its  statutory  authorities. 
EPA  believes  that  these  anticipated 
expansions,  and  their  attendant  costs, 
are  necessary  to  provide  the  public  nacwe 
complete  information  on  significant 
chemical  uses  and  releases. 

However,  EPA  also  believes  that  its 
years  of  experience  with  the  collection 
of  TRI  data  allow  EPA  to  propose 
certain  changes  to  the  nature  of  the 
reporting  obligations  imposed  on 
industry  without  compromising  EPA's 
duty  to  collect  and  disseminate  relevant 
information  to  the  public  on  chemical 
releases.  EPA  has  examined  whether 
some  of  the  information  currently 
collected  under  TRI  as  pre.sently 
structured  may  be  of  lesser  "value"  than 
some  of  the  new  reports  expected  to  be 
received  as  a  result  of  EPA's  efforts  to 
expand  TRI.  In  particular,  many  of  the 
Jorms  currently  submitted  report 
volumes  of  zero  for  releases  and 
transfers.  Additionally,  there  ate  forms 
that  report  zero  volumes  for  all  elements 
on  the  form.  EPA  believes  that  the  space 
that  such  reports  consume  in  the  data 
base  and  the  effort  necessary  to  submit 
them  would  be  better  applied  to  those 
additional  reports  that  contain  positive 
values  for  releases  and  transfers  of  toxic 
chemicals.  This  proposal  attempts  to 
balance  additional  data  needs  with  the 
burden  to  supply  such  data.  EPA 
believes  that  it  is  possible,  and 
consistent  with  its  authorities  under 
EPCRA,  to  create  an  alternative 
reporting  threshold  applicable  to  those 
facilities  which  annualfy  release  on 
transfer  off-site  (for  the  purpose  of 
treatment  and/or  disposal)  less  than  a 
specified  amount  of  a  listed  TRI 
chemical.  EPA  further  believes  that  this 
alternative  reporting  threshold,  if 
implemented  as  proposed,  will  not 
result  in  a  significant  loss  of  data  on 
chemical  releases. 

By  creating  such  an  ahemative* 
reporting  threshold,  the  number  of  TRI 
reports  annually  submitted  to  EPA 
could  be  reduced  by  and  estimated 
20.500.  This  would  result  in  a  cost 
savings  to  both  government  and 
industry,  and  would  oflbet  some  of  the 
expected  added  costs  associated  with 
the  anticipated  expansioDS  of  the  TRI 
program.  Today's  [M-oposal  attempts  to 
halance  the  additional  data  needs 
represented  by  EPA's  TRI  expansion 
efforts  with  the  burdeoi  to  supply  such 
data. 


The  proposed  revision  of  the 
manufacture,  process,  and  otherwise  use 
thresholds  described  below  is  based  on 
EPA's  analysis  and  corrunents  received 
during  the  pre-proposal  process.  As  part 
of  the  pre-proposal  process,  which 
included  a  consideration  of  the 
comments  received  on  the  SBA  Notice, 
EPA  held  a  public  meeting  on  February 
16. 1994.  to  present  its  analytical 
findings  and  open  discussions  regarding 
reduced  reporting  for  low  volume 
releases  and  transfers.  Comment  was 
taken  from  a  variety  of  positions. 
Results  from  EPA's  preliminary  analysis 
are  presented  in  an  issues  paper.  Toxic 
Release  Inventory— Small  Source 
Exemption  (January  27, 1994)  (Issues 
paper),  and  can  be  obtained  in  the  TSCA 
docket,  OPPTS  docket  number  400087 
along  with  copies  of  the  testimony 
presented  at  the  Public  Meeting. 

Based  on  EPA's  analysis  and 
comments  received,  EPA  believes  that 
reducing  the  number  of  TRI  reports  by 
raising  reporting  thresholds  for  those 
facilities  having  low-level  amounts 
released  and  transferred  will  help  EPA, 
states,  and  the  rejjorting  community  to 
focus  their  attention  and  resources  on 
reducing  chemical  uses  and  releases 
that  are  of  greatest  concern.  Therefore, 
EPA  is  proposing  the  development  of  an 
alternative  threshold  based  on  a 
category  of  facilities  that  have  releases 
and  transfers  below  a  specified  amount. 
EPA  beheves  that  this  optional, 
alternative  threshold  will  help  balance 
costs  (current  and  anticipated)  that  are 
associated  with  providing  TRI 
information.  This  analysis  is  discu.<vsed 
further  in  part  C  of  this  section. 

B.  Description  of  Proposal 

EPA  is  proposing  that  certain  feciltties 
may  take  advantage  of  a  higher  reporting 
threshold  than  those  set  out  in  40  CFR 
372.25  for  any  listed  toxic  chemical,  if 
the  sum  of  amounts  of  that  chemical 
released  and  transferred  (but  only  for 
the  purpose  of  treatment  and/er 
disposal)  for  that  facility  is  belew  loa 
pounds  per  year. 

The  revised  thresholds  would  apply 
to  a  category  of  fiKalities  on  a  per 
chemical  basis  for  which  the  sum  of  the 
amounts  described  above  is  below  100 
pounds  per  year.  The  alternate 
manufacture,  or  process,  or  otherwise 
use  thresholds  for  each  of  the  chemicals 
meeting  the  "low-level  release"  category 
would  be  an  amount  equal  to  or  greater 
than  1  milHon  pounds  per  year.  5  a 
facility  meets  these  conditions,  then  that 
faciHty  would  not  be  required  to  file  a 
Form  R  report  for  the  reporting  year  for 
each  chemical  for  which  these 
conditions  are  met. 
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A  facility  would  niake  several 
determinations  to  ascertain  if  it  could 
take  advantage  of  th^  higher  alternate 
reporting  threshold.  The  facility  would 
first  determine  if  it  was  a  "covered 
facility"  pursuant  td40  CFR  372.22. 
Currently,  a  faciUty  is  a  "covered 
faciUty"  for  purposed  of  EPCRA  section 
313  reporting  if  it:  (q)  Has  10  or  more 
full-time  employeesi  (b)  is  in  SIC  codes 
20  through  39,  and  (c)  manufactures, 
processes,  or  otherwise  uses  a  listed 
toxic  chemical  in  excess  of  the 
applicable  statutory  thresholds.  EPA  is 
proposing  to  amend  the  last  condition  to 
include  those  facility  which  elect  to 
apply  the  alternate  reporting  thresholds 
under  the  proposed  40  CFR  372.27. 
Therefore,  a  facility  iipplying  the 
alternate  threshold  vrould  still  be 
considered  a  "coven  d  facility"  under 
40  CFR  372.22. 

Once  a  facility  ma  ces  this 
determination,  it  wo  jld  then  estimate 
the  sum  of  its  releases  and  transfers  (for 
purposes  of  treatment  and/or  disposal) 
for  each  listed  chemjcal  manufactured, 
processed,  or  otherwtise  used  at  the 
facility.  If  this  sum  ii  below  100  pounds 
per  year,  the  facility  fcould  then  apply 
the  higher  alternate  ^porting  threshold 
of  1  miUion  pounds  (o  determine  its 
reporting  obligation  for  that  chemical. 
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To  take  advantage  af  the  revised 
thresholds,  a  facility  would  be  required 
to:  (a)  Submit  in  writ  ing  an  annual 
certification,  indicati  ng  that  the 
chemical  for  which  t  le  alternate 
threshold  applies  was  released  and 
transferred  for  the  pi  rposes  of  treatment 
and/or  disposal  in  th  9  sum  of  an  amount 
less  than  100  pounds  per  year;  and  (b) 
maintain  and  make  a  i^ailable  upon 
request  accurate  reco  rds  substantiating 
the  calculations  supi  orting  the  release 
and  transfer  determination. 

C.  Explanation  and  I  ationale  for 
Proposal 

Current  reporting  t  iresholds  for 
manufacture,  process ,  or  otherwise  use 
of  listed  section  313  (;hemicals  are  set 
forth  in  EPCRA  sectiin  313(fl(l).  EPCRA 
section  313  does  not  provide  EPA  with 
direct  authority  to  establish  a  reporting 
threshold  under  section  313(0(1]  based 
solely  on  amounts  of  estimated 
chemical  releases.  EF  CRA  section 
313(f)(2)  does,  howe>  er,  provide  EPA 


authority  to  revise  the  established 
activity  threshold  amounts  in  section 
313(f)(1). 

The  Administrator  may  establish  a 
threshold  amount  for  a  toxic  chemical 
different  from  the  amount  established  by 
paragraph  (1).  Such  revised  threshold  shall 
obtain  reporting  on  a  substantial  majority  of 
total  releases  of  the  chemical  at  all  facilities 
subject  to  the  requirements  of  this  section. 
The  amounts  established  under  this 
paragraph  may,  at  the  Administrator's 
discretion,  be  based  on  classes  of  chemicals 
or  categories  of  facilities. 

Today,  EPA  is  proposing  to  define  a 
category  of  facilities  based  on  the 
volume  of  chemicals  released.  By 
establishing  a  class  of  chemicals  or 
category  of  facilities,  a  threshold 
modification  associated  with  that  class 
or  category  can  be  applied  selectively. 
Facilities  having  total  releases  less  than 
a  certain  amount  for  one  or  more 
chemicals  would  constitute  a  category 
of  facilities.  This  category  would  then 
be  eligible  to  take  advantage  of  a  revised 
manufacture,  process,  or  otherwise  use 
threshold  for  that  specific  chemical.  In 
this  way,  only  those  facilities  that  fit 
within  the  category,  and  relevant 
chemicals  at  those  facilities,  would  be 
affected. 

EPA  believes  that  it  is  appropriate  to 
base  the  category  determination  on 
releases  and  transfers  (for  the  purpose  of 
treatment  and/or  disposal  orrfy). 
Although  other  elements  on  Form  R 
may  have  significant  volumes  associated 
with  them,  EPA  believes  the 
combination  of  releases  and  such 
transfers  on  Form  R  approximate  a 
facility's  actual  and/or  potential 
environmental  loadings.  EPA  believes 
that  the  proposed  aggregate  release  level 
of  less  than  100  pounds  represents  an 
optimum  balance  between  the  need  to 
limit  the  loss  of  TRI  information  made 
available  to  the  public  while  eliminating 
reporting  of  data  that  is  of  lesser  utility 
to  the  pubUc.  Based  on  1991  data,  an 
estimated  20.500  forms,  or 
approximately  one  quarter  of  all  Form 
Fis  submitted,  would  qualify  for  the 
alternate  threshold.  As  indicated  in 
Table  1  below,  the  number  of  reports 
affected  increase  at  a  relatively 
proportionate  rate  as  the  aggregate 
release  level  for  the  category  increases. 
However,  above  the  100  pound  category 
level,  the  volumes  of  releases  and 
transfers  (for  the  purpose  of  treatment 
and/or  disposal)  depict  a  notable 
increase  from  200.000  to  1.400.000 
pounds  for  the  respective  category 
levels  of  100  and  250  pounds.  Results 
between  the  100  and  250  pound 
category  levels  also  indicate  a 
significant  increase  in  total  wa.ste 
generated,  as  well  as  in  the  number  of 


counties  with  resultant  decreases  of 
information.  These  results  indicate  a 
natural  break  in  the  data  indicating  a 
point  of  balance  between  the  two 
objectives  of  reducing  the  reporting 
burden  and  continuing  to  provide 
information  of  the  greatest  utility  to  the 
public.  The  selection  of  the  alternate 
threshold  for  manufacture,  process,  or 
otherwise  use  of  1  million  pounds 
represents  a  compromise  that  seeks  to 
provide  those  facilities  with  aggregate 
releases  and  transfers  below  100  pounds 
per  chemical  with  an  effective 
exemption  from  Form  R  reporting,  while 
recognizing  that  even  the  most  "well- 
controlled"  facilities  would  find  it 
difficult  to  manage  chemicals  in 
amounts  of  nearly  1  million  pounds  per 
year  and  only  incur  aggregate  releases 
and  transfers  of  below  100  pounds  per 
year. 

As  noted  above.  EPCRA  section 
313(0(2)  requires  that  any  revision  to 
the  current  reporting  thresholds 
continue  to  capture  a  substantial 
majority  of  total  releases  of  the 
chemical.  EPA  believes  this  requirement 
should  be  interpreted  as  applying  to 
each  listed  chemical  or  category,  and 
not  to  total  releases  for  all  chemicals 
nationally.  EPA  believes  such  an 
interpretation  is  consistent  with  the 
intent  of  Congress. 

The  Administrator  may  modify  these 
threshold  amounts  for  a  particular  chemical, 
provided  the  revised  threshold  results  in 
reporting  on  a  substantial  majority  of  the 
aggregate  releases  of  the  chemical  at  facilities 
subject  to  this  section,  but  it  would  not 
necessarily  require  reporting  from  each 
facility  (Ref.  2). 

The  analysis  described  in  the  Impact 
on  Reporting  discussion  below  indicates 
that  there  would  be  an  almost  complete 
loss  of  reports  on  a  very  limited  number 
of  chemicals  with  very  low  volumes  of 
releases  and  transfers  based  on  an 
alternate  reporting  threshold  below  the 
100  pound  release  level.  This  is 
confirmed  by  similar  results  conducted 
on  the  1992  data  set  which  is  also 
provided  in  the  Impact  on  Reporting 
discussion.  However,  EPA  believes  that 
the  proposed  annual  certification 
requirement,  if  implemented  as 
proposed,  would  serve  to  maintain 
reporting  on  a  substantial  majority  of 
releases  of  all  chemicals  that  may  be 
affected  by  the  proposed  alternate 
reporting  threshold,  including  those 
discussed  below  in  the  unit  titled 
Impact  on  Reporting. 

Annual  Certification.  EPA  is 
proposing  that  each  qualifying  facility 
which  chooses  to  apply  the  revised 
manufacture,  process,  or  otherwise  use 
thresholds  must  file  an  annual 
certification  statement  in  lieu  of  a  full 
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Form  R  report.  The  proposed  annual 
certification  would  provide  an 
indication  that  the  sum  of  amourrts 
released  and  transferred  for  the  purpose 
of  treatment  and/or  disposal  for  each 
listed  cbenucal  for  which  the  alternate 
threshold  is  being  applied  did  not 
exceed  100  pounds.  This  informaHon 
can  be  made  avMlable  in  the  same 
manner  that  the  information  reported  on 
Form  R  is  made  available.  Currently, 
facilities  releasing  less  than  100  pounds 
may  indicate  on  Form  R  that  they 
released  from  1  to  10  pounds  and  11  to 
499  pounds.  This  is  known  as  a  "range 
report."  The  certification  statement 
would  act  as  the  functional  equivalent 
of  a  range  report  of  zero  to  99  pounds 
for  combined  releases  and  transfers  for 
treatment  and/or  dispoML  In  thi«  way, 
information  on  a  substantial  majority  of 
both  releases  and  transfers  for  the 
purpose  of  treatment  and/or  disposal 
would  be  maintained,  whieb  would 
satisfy  the  statutory  intent  of  EPCRA 
section  313(0(2).  EPA  also  believes  that 
this  approach  vrauld  address  several  of 
the  concerns  addressed  by  comments 
during  the  pre-proposal  process. 
.     During  the  development  of  this 

proposal  and  at  the  February  16, 1994 
.  Public  Meeting.  EPA  received  a  number 
of  comments  regarc^g  a  certification 
requirement.  Some  of  the  commenters 
favor  a  ene-tirae  COTtification  by  a 
facility  that  releases  and  transfers  are 
within  the  Hmits  established  for  th« 
alternate  threshold.  The  facility  and 
chemical  information  woo^d  be 
recorded,  and  if  there  are  changes  in 
amounts  reteesed  or  transferred  which 
would  no  longer  allow  the  application 
of  the  altem^Te  threshold,  then  full 
reporting  wouki  be  reinstated. 

Other  commenters  support  an  annual 
certification.  These  commenters 
contend  that  an  annual  certification  has 
the  effect  of  continued  verification  that 
releases  and  transfers  are  below  the 
level  established  for  a  facility  category. 
These  commenters  believe  that  without 
an  annually  submitted  certification 
statement,  reports  for  prior  years  would 
have  to  be  compared  with  each 
consecutive  reporting  year  to  identify  a 
potential  non-reporter.  Any  attempt  to 
verify  if  non-reporting  may  have 
occurred  v««duM  require  a  follow  up 
activity.  Comments  also  assert  that  an 
annual  statement  helps  to  ensure  that 
operators  are  aware  of  specific  chemical 


n.ses  arrd  releases,  thereby  promoting 
good  housekeeping  practices. 
Additional  comment  in  support  of  an 
annual  certificatieB  statement  described 
some  state  programs  Aet  currently 
survey  facilities  that  reported  in  prior 
3rears  but  did  not  sutmiit  reports  for  the 
year  under  review. 

After  considering  these  comments, 
and  the  language  of  section  313(f)(2), 
EPA  believes  that  an  annual 
certification  statement  best  addresses 
the  statutery  mandates  and  the  public's 
right-to-know.  EPA  believes  tfiat  the 
proposed  annual  certification  will 
provide  information  relating  to  the 
location  of  facilities  manufacturing, 
processing,  or  otiierwise  using  these 
chemicals,  that  the  chemicals  are  being 
manufactured,  processed  or  otherwise 
used  at  current  reporting  thresholds, 
and  that  chemical  releases  and  transfers 
for  the  purpose  of  treatment  and/or 
disposal  an  below  100  pounds  per  year 
(i.e..  within  a  range  of  zero  to  99  pounds 
per  year).  This  provides  a  sufficient 
indication  of  the  potential  vohime  of 
releases  and  such  data  can  be  made 
available  to  the  public  in  the  same 
manner  as  current  Form  R  data.  An 
annual  statement  will  assist  users  of  TRI 
data  in  distinguishing  facilities  which 
changed  their  chemical  uses^  and 
therefore  weneno  hwiger  required  to 
report,  from  those  that  were  required  to. 
but  did  not  report.  An  annual 
certification  would  assist  those  states 
that  do  not  have  the  resources  to  survey 
facilities  operating  in  theJT  state  as  well 
as  the  Dublic  that  use  the  data. 

Finally,  EPA  believes  the  proposed 
annual  certification  requirements  would 
foster  continued  attention  to  dtemical 
management  practices  and  provide  a 
locational  tool  vital  to  any  compliance 
program  or  other  interested  party.  EPA 
believes  it  necessary  to  receive  aome^ 
type  of  specific  indication  that  a  facility 
was  taking  advamtage  of  the  ahemate 
threshold  annually  to  assist  in  any 
compliance  Rwnitoring  and 
enforcement  efferts. 

EPA  is  interested  in  receiving 
comment  on  this  approach  ami  on 
alternatives,  for  example,  requiring  a 
certification  statement  every  3  or  5  years 
as  opposed  to  anmielly.  EPA  would  also 
like  commetrt  on  the  elements  contained 
in  the  certi&atioB  stateat^it.  in 
particular,  an  the  elements  appropriate 
for  such  a  certification  statement,  and 


are  all  such  elements  necessary  and 
sufficient?  The  elements  EPA  is 
propflfeing  can  be  found  in  the 
amendment  to  the  regulatory  text  at 
§372.85. 

Recordkeeping.  EPA  is  also  proposing 
that  each  facility  taking  advantage  of  th» 
alternate  threshold  be  required  to 
maintain  and  make  available  upon 
request  records  for  a  period  of  3  years 
from  the  date  of  the  submission  of  the 
certification  statement  These  records 
would  phTovide  sub^mtiatioB  that  an 
appropriate  threshold  determination 
was  made  and  that  estimated  releases 
and  transfers,  for  the  purpose  of 
treatment  and/or  disposal,  were  below 
100  pounds  for  that  reporting  year.  This 
documentation  is  necessary  for  any 
compliance  effort  verifying  the  claims 
made  by  a  facility  taking  advantage  of 
the  alternate  threshold. 

Impact  on  Reporting.  In  developing 
this  proposal,  EPA  analyzed  TRI  data  to 
determine  the  impact  of  various  options 
on  the  number  of  Form  R  reports  that 
would  no  longer  be  received  by  EPA, 
amount  and  nature  of  chemical  release 
information  that  would  co  longer  be 
available  to  the  public,  and  savings  to 
industry,  EPA,  and  State  govemmeats 
due  to  the  reduced  reporting  and  data 
hianagement  costs.  HPA's  preHminarj' 
analysis  was  contained  in  an  Issues 
Paper  made  available  at  the  Public 
Meeting  held  on  February  16, 1994  (Ref. 
3). 

After  the  public  meeting.  EPA 
conducted  additional  analysis  to 
estimate  the  impact  on  reporting  of  the 
creation  of  an  alternate  reporting 
threshold  for  a  category  of  facilities  for 
which  annual  releases  and  transfers  off- 
site  for  the  purpose  of  treatment  a.id/or 
disposal  were  reported  as  befow  certain- 
threshold  levels,  ranging  from  zero  to 
below  5,000  pounds. 

The  following  aoalyticai  results  are 
based  on  1991  and  1992  TRI  data.  These 
are  the  only  data  sets  that  contain  the 
information  on  releases  and  transfers  fbr 
the  purpoee  of  tieatment  and/or 
disposal  plus  theefenents  reported 
under  the  Pollution  Prevention  Act 
needed  to  calculate  the  impact  of  tise 
alternate  threshold  bein^  propeeed  by 
this  document.  A  summary  oiF  the  ma^ir 
findings  for  the  volame-bttsed  category 
options  considered  are  provided  below: 


Table  1.— Summary  of  Analyticaf  Hndings  (Alternate  Reporting  Thies^oW  Based  on  Releases  and  Transfefs'J 


ThreshoW  Level 
(pounds) 


0/NA 


No.  oi  Reports 
Affected  (1,000) 


t<h2 


Votume  Release 
and  Transfers*  Af- 
fected (pounds) 

0.0 


Pencent  of  Total 

Release  anrf 

Transfer* 

0.00% 


Volume  Total 
Waste  Affected 
(miffton  pounds) 

1,203.7 


Percent  Total 

^voSVp 


3.3% 


No.  of  Counties 

wit^  91-100% 

Loss  of  Retease 

and  Tramfer'  Data 
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Table  1 . — Summafy  of  Analytical  Findings  (Alternate  Reporting  Threshold  Based  on  Releases  and  Transfers*)- 

Continued 


ThreshoW  Level 
(pounds) 


N< .  of  Reports 
Affected  (1,000) 


Volume  Release 
and  Transfers*  Af- 
fected (pounds) 


Percent  of  Total 

Release  and 

Transfer* 


Volume  Total 
Waste  Affected 
(million  pounds) 


No.  of  Counties- 

Percent  Total 

with  91-1tX)  % 

Waste 

Loss  of  Release 

and  Transfer*  Data 

4.9% 

36 

6.3% 

52 

8.5% 

94 

10.7% 

141 

15.5% 

177 

21.6% 

254 

10 

100 

250 

500 

1,000 

5,000 


16. 
20. 
26. 
33. 
38. 
50. 


35,000 

200,000 

1,400,000 

4,000,000 

8,400,000 

36,200,000 


0.00% 

0.01% 

0.03% 

0.1% 

02% 

0.8% 


1,687.3 
2,260.7 
3,059.7 
3,864.3 
5.583.8 
7.786.7 


'Release  and  transfers 


for  the  purpose  of  treatment  and/or  disposal.  (Data  taken  from  1991  reporting.) 


EPA  estimates  that  <  total  of  20,500 
forms  reported  releases  and  transfers,  as 
defined  by  this  propoi  al,  within  the 
range  of  zero  to  99  pot  inds  based  on 
both  1991  and  1992  diita.  For  1991, 
these  forms  originated  from  an 
estimated  10,200  facilities,  of  which 
3.600  facilities  would  pave  met  the 
"low-level  release"  ca  egory 
determination  for  all  chemical  reports 
submitted.  For  1992  n  porting,  the 
20.500  forms  affected  )y  the  alternate 
thresholds  originated  rem  an  estimated 
10,600  facilities,  of  wl  ich  3,800 
facilities  would  have  net  the  "low-level 
release"  category  dete  mination  for  all 
chemical  reports  subn  itted. 

The  amounts  report  td  for  releases  and 
transfers  as  defined  b\  EPA's  proposal 
for  the  20,500  forms  tc  taled 
approximately  200,000  pounds  for  1991 
reporting  and  164.200  pounds  for  1992. 
This  represents  less  th  an  1/lOOth  of  1 
percent  of  the  total  (4. 5  billion)  pounds 
reported  for  releases  a  id  transfers  for 
treatment  and/or  dispi  isal  for  1991. 
Results  for  1992  data  i  re  basically  the 
same.  Those  Form  R  n  sports  that 
indicated  a  range  cod€  of  B,  which 
represents  a  range  bet'  veen  11  and  499 
pounds  in  any  of  the  c  ata  elements  used 
to  make  the  "low-leve  release"  category 
determination,  were  n  3t  counted.  For 
the  purpose  of  data  mi  inagement,  a 
midpoint  value  is  assi  >ned  in  places 
where  a  range  code  is  -eported.  The 
value  assigned  to  rang  j  code  B  is  250 
pounds.  A  report  that  >ubmitted  a  range 
code  of  B  in  any  elem*  nt  used  to  make 
the  "low-level  release  '  category 
determination,  regard!  ess  of  the 
amounts  submitted  in  the  remaining 
elements,  would  appe  w  to  be  over  the 
100  pound  category  le/el.  Therefore,  the 
following  results  of  EI  A's  analysis 
could  underestimate  t  le  number  of 
rep>orts  impacted  in  ca  ses  where  actual 
amounts  released  or  transferred  for  the 
purpose  of  treatment  £  nd/or  disposal 
were  below  100  poun<  s  and  the 
corresponding  report  indicated  a  range 
code  of  B.  Based  on  1?  91  data. 


approximately  4,600  Form  Rs  reported  a 
range  code  indicating  volumes  within 
the  range  of  11— 499  pounds  for  at  least 
one  element  being  used  to  define  the 
category. 

The  total  wastes  volumes  (amounts 
defined  by  releases  and  transfers  for  the 
purpose  of  treatment  and/or  disposal 
plus  the  Pollution  Prevention  Act 
reporting  elements)  associated  with  the 
20,500  forms  totaled  approximately 
2,260,700,000  pounds.  This  represents 
approximately  6.3  percent  of  the  total  36 
billion  pounds  reported  by  all  forms  for 
1991.  Total  waste  volumes  associated 
with  the  20,500  forms  estimated  to  be 
eligible  to  apply  the  alternate  threshold 
for  1992  was  6,105,300,000  pounds, 
which  represents  approximately  16.7 
percent  of  total  waste  reported  for  all 
forms. 

EPA's  analysis  found  that,  based  on 
1991  data,  15  chemicals  would  no 
longer  be  reported  on  Form  R  to  the 
Agency,  hi  1991,  these  15  chemicals 
were  reported  on  a  total  of  26  Form  Rs. 
The  total  amounts  released  and 
transferred  for  the  purpose  of  treatment 
and/or  disposal  from  these  26  forms  was 
less  than  350  pounds. 

Based  on  1991  data,  the  15  chemicals 
for  which  most  or  all  of  the  information 
on  Form  R  would  no  longer  be  reported 
are  presented  below  with  the 
corresponding  number  of  reports 
submitted  per  chemical  and  the  total 
pounds  released  and  transferred  for  the 
purpose  of  treatment  and/or  disposal. 


Num- 

Chemical Name 

ber  of 
Re- 
ports 

Total 
pounds 

Alpha-Naphthylamine 

2 

10 

4-Aminot)iphenyl 

1 

4 

C.I.  Food  Red  15 

4 

46 

C.I.  Solvent  Yellow  3 

2 

15 

2-Chloroacetophenone 

1 

2 

2,4-Diaminoanisole 

1 

85 

3,3'-Dimethoxyt)enzidine 

2 

4 

Heptachlof 

1 

5 

Chemical  Name 

Num- 
ber of 
Re- 
ports 

Total 
pounds 

Isosafrole 

1 

10 

Methyl  Hydrazine 
Michler's  Ketone 

2 

1 

1 
3 

P-Anisidine 

3 

26 

2,4 ,6-Trichlorophenol 

2,6-Xylindine 

Zineb 

2 
2 
1 

82 

21 
5 

Total 

26 

319 

From  these  numbers,  it  can  be  seen 
that  these  are  chemicals  for  which  very 
low  releases  and  transfers  are  reported 
nationally.  A  similar  analysis  was 
conducted  on  1992  data.  Results  from 
the  1992  data,  indicate  that  7  chemicals 
would  no  longer  be  reported  on  Form  R 
with  a  "low-level  release"  category    ^ 
determination  of  less  than  100  pounds. 
These  7  chemicals  were  reported  on  a 
total  of  14  TRI  reporting  forms,  with 
total  amounts  released  and  transferred 
for  the  purpose  of  treatment  and/or 
disposal  of  less  than  300  pounds. 

Based  on  the  1992  data,  the  7 
chemicals  for  which  Form  R  would  no 
longer  be  filed  are  presented  below  with 
the  corresponding  number  of  reports 
submitted  per  chemical  and  the  total 
pounds  released  and  transferred  for  the 
purpose  of  treatment  and/or  disposal  for 
each  chemical. 


Nunv 

Chemical  Name 

berof 
Re- 
ports 

Total 
Pounds 

Alpha-Naphthylamine 

2 

10 

4-Aminobiphenyl 

1 

3 

Cupferron 

1 

79 

3,3'-Dimethoxyt>enzidine 

3 

8 

p-Anisidine 

3 

31 

2,4 ,6-Trichlorophenol 

1 

87 

2,6-Xylidine 

3 

59 

Total 

14 

277 
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D.  Alternative  Options 

The  following  four  options  are  being 
presented  for  comment  as  alternatives  to 
EPA's  proposal.  The  first  three  options 
are  constructed  in  the  same  manner  as 
EPA's  prpposal,  except  the  amount  of 
"low-level  releases"  presented  by  the 
sums  of  releases  and  transfers  for  the 
purpose  of  treatment  and/or  disposal 
per  chemical  per  year  are:  (1)  Less  than 
500  pounds,  (2)  less  than  10  pounds  or, 
(3)  zero  (or  not  applicable).  The  fourth 
alternative  that  EPA  is  considering 
creates  a  facility  category  based  on 
amounts  reported  for  total  waste 
generation. 

1.  Category:  less  than  500  pounds  per 
year.  This  option  would  allow  facilities 
that  meet  current  reporting 
requirements  but  that  have  a  chemical 
or  chemicals  for  which  the  sum  of 
amounts  released  and  transferred  for  the 
purpose  of  treatment  and/or  disposal  is 
below  500  pounds,  to  apply  a  higher 
reporting  threshold  to  that  chemical  or 
chemicals.  As  described  io  unit  B  above, 
the  alternate  thresholds  for 
manufacture,  process,  or  otherwise  use 
would  be  applied  on  a  per  chemical 
basis.  The  alternative  reporting 
threshold  would  be  equal  to  or  greater 
than  1  million  pounds.    • 

Based  on  1991  data,  EPA  estimates 
that  a  total  of  33,000  forms  reported 
total  releases  and  transfers  for  the 
purpose  of  treatment  and/or  disposal  of 
less  than  500  pounds.  The  combined 
total  reported  for  releases  and  transfers 
for  the  purpose  of  treatment  and/or 
disposal  by  these  forms  was 
approximately  4,000,000  pounds.  This 
represents  approximately  1/lOth  of  1 
percent  of  the  total  4.5  billion  pounds 
reported  for  such  releases  and  transfers 
for  1991.  The  total  waste  volumes  (sum 
of  amoimtS  released  and  transferred  for 
the  purpose  of  treatment  and/or 
disposal  plus  the  Pollution  Prevention 
Act  reporting  elements)  associated  with 
these  33,000  forms  totaled 
approximately  3,864,300,000  pounds. 
This  represents  approximately  10.7 
percent  of  the  total  36  billion  pounds 
reported  by  all  forms  for  1991. 

An  alternate  threshold  applied  to  a 
category  of  less  than  500  pounds  is 
estimated  to  result  in  20  chemicals 
which  would  no  longer  be  reported  on 
Form  R.  These  20  chemicals  were 
reported  on  37  forms  with  a  national 
total  of  1,814  pounds  of  releases  and 
transfers  for  treatment  and/or  disposal 
based  on  1991  data.  The  20  chemicals 
for  which  most  or  all  of  the  information 
on  Form  R  would  no  longer  be  reported 
are  presented  below  with  the 
corresponding  number  of  reports 
submitted  per  chemical  .ind  the  total 


pounds  released  and  transferred  for  the 
4)urpose  of  treatment  and/or  disposal. 


Chemical  Name 


Alpha-Naphylamine 

4-AminotMphenyl 

4-Aminoazoben2ene 

p-Anisidine 

2-Chloroacetophenone 

C.I.  Food  Red  15 

C.I.  Solvent  Yellow  3 

2,4-DiamirK)anisole 

1,2-Dit>romo-3- 

Chloropropane 
Dichlorotxomo  me  thane 
3,3'-Dimethoxyt)enzidine 
p-Dinitrobenzene 
Heptachlor 
Isosafrole 
Methyl  Hydrazine 
Michler's  Ketone 
Propyleneimine 
2.4.6-Trichlorophenol 
2.6-Xylidine 
Zineb. 
Total 


Total 
Pounds 


10 

4 

441 

26 

2 

46 

15 

85 

290 

200 

4 

164 

5 

10 

1 

3 

400 

82 

21 

5 

1,814 


A  facility  category  based  on  the  sum 
of  amounts  released  and  transferred  for 
the  purpose  of  treatment  and/or 
disposal  of  less  than  500  pounds  will 
certainly  allow  many  more  facilities  to 
apply  for  the  alternate  threshold.  Based 
on  1991  reporting,  approximately  40 
percent  of  those  forms  submitted  would 
be  eligible.  However  as  can  be  seen  from 
referencing  Table  1,  these  additional 
forms  account  for  a  significantly  larger 
amount  of  release,  transfer,  and  total 
waste  generation  data  that  would  no 
longer  be  available. 

2.  Category:  less  than  10  pounds  per 
year.  This  option  would  allow  facilities 
that  meet  current  reporting 
requirements  but  that  have  a  chemical 
or  chemicals  for  which  the  sum  of 
amounts  released  and  transferred  for  the 
purpose  of  treatment  and/or  disposal  is 
below  10  pounds,  to  apply  a  higher 
reporting  threshold  to  that  chemical  or 
chemicals.  As  described  in  part  B  above, 
the  alternate  thresholds  for 
manufacture,  process,  or  otherwise  use 
would  be  applied  on  a  per  chemical 
basis.  The  alternative  reporting 
threshold  would  be  equal  to  or  greater 
than  1  million  pounds. 

Based  on  1991  data,  EPA  estimates 
that  a  total  of  16,200  forms  reported 
total  releases  and  transfers  for  the 
purpose  of  treatment  and/or  disposal  of 
less  than  10  pounds.  The  combined  total 
reported  for  releases  and  transfers  for 
the  purpose  of  treatment  and/or 
disposal  by  these  forms  was 
approximately  35,000  pounds.  This 


represents  less  than  1/lOOth  of  1  percent 
of  the  total  4.5  billion  pounds  reported 
for  such  releases  and  transfers  for  1991. 
The  total  waste  volumes  (sum  of 
amounts  released  and  transferred  for  the 
purpose  of  treatment  and/or  disposal 
plus  the  Pollution  Prevention  Act 
reporting  elements)  associated  with 
these  16.200  forms  totaled 
approximately  1.687,300,000  pounds. 
This  represents  approximately  4.9 
percent  of  the  total  36  billion  pounds 
reported  by  all  forms  for  1991. 

An  alternate  threshold  applied  to  a 
category  of  less  than  10  pounds  is 
estimated  to  result  in  9  chemicals  which 
would  no  longer  be  reported  on  Form  R. 
These  9  chemicals  were  reported  on  12 
forms  with  a  national  total  of  44  pounds 
of  releases  and  transfers  for  treatment 
and/or  disposal  based  on  1991  data.  The 
9  chemicals  for  which  most  or  all  of  the 
information  on  Form  R  would  no  longer 
be  reported  are  presented  below  with 
the  corresponding  number  of  reports 
submitted  per  chemical  and  the  total 
pounds  released  and  transferred  for  the 
purpose  of  treatment  and/or  disposal. 


Nunv 

Chemical  Name 

berof 
Re- 
ports 

Total 
Pounds 

A  Ipha-Naphylamine 

2 

10 

4-Aminot)iphenyl 

4 

2-Chloroacetophenone 

2 

3,3'-Dimethoxyt)en2idine 

2 

4 

Heptachlor 

5 

Isosafrole 

10 

Methyl  Hydrazine 

2 

1 

Michler's  Ketone 

3 

Zineb 

1* 

5 

Total 

12 

44 

It  is  apparent  from  these  numbers  that 
a  facility  category  of  less  than  10 
pounds  would  impact  a  subset  of  the 
information  reported  by  those  reports 
comprising  the  less  than  100  pound 
category. 

3.  Category:  zero  pounds  or  not 
applicable.  This  option  would  create  a 
category  of  facilities  based  on  the  sum 
of  amounts  released  and  transferred  for 
the  purpose  of  treatment  and/or 
disposal  of  zero  pounds  or  not 
applicable.  As  described  in  EPA's 
proposal,  the  alternate  manufacture, 
process,  or  otherwise  use  thresholds 
would  be  applied  on  a  per  chemical 
basis  for  those  listed  chemicals  where 
the  sum  of  amounts  released  and 
transferred  for  the  purpose  of  treatment 
and/or  disposal  from  a  facihty  was  zero 
pounds  or  not  applicable.  The 
corresponding  alternate  threshold 
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would  be  equAl  to  or  greater  than  1 
milUoa  pouads. 

A  report  may  indie  ate  not  applicable 
in  such  cases  where  1 1  release  is  not 
associated  with  a  panicular  medium  for 
a  given  chemical.  Ani  example  of  this 
could  be  a  constituent  that  is  part  of  an 
aqueous  waste  and  remains  in  solution 
with  all  releases  direped  to  a  receiving 
stream  where  there  ate  no  direct 
releases  to  land.  In  tl^is  case,  elements 
on  the  form  pertainii 
would  not  apply. 

EPA  estimates  that 
forms  reported  releas 
for  the  purpose  oft 
disposal,  of  zero  or  i 
These  forms  originate 
estimated  6,100  facilities,  of  which 
1.900  facilities  woul4  have  met  the 
"low-lerel  release"  category 
determtnation  forall|chemical  reports 
submitted. 

By  definition,  no  i 
reported  tor  releases  I 
the  purpose  of  treatnlent  and/ or 
disposal,  fay  the  10,2i  )C  forms.  However, 
these  forms  do  have  |otaI  wa.stes 
volumes  associated  viith  them.  An 
estimated  total  of  1.2  D3.700  fwjunds 


;  to  land  releases 

Ja  total  of  10,200 
;  and  transfers, 
tment  and/or 
3t  applicable, 
from  an 


jants  were 
id  transfers,  for 


Table  2. — Summ  ary  of  Analytical  Findings  (Alternaltve  Reporting  Threshold  Based  on  Total  Waste  Generation*) 


were  reported  by  the  10.200  forras  for 
the  PoliuUon  Prevention  Act  reporting 
elements  for  1991.  This  represents 
approximately  3.3  percent  of  the  total  36 
billion  pounds  reported  by  all  forms 

Form  Rs  reporting  total  releases  and 
transfers  for  treatment  or  disposal  equal 
to  zero  pounds  or  not  applicable  would 
by  dennition  not  impact  the  continued 
collection  of  a  substantial  majority  of 
releases  for  the  ciiemical  reported. 

4.  Alternate  threshold  based  on  total 
waste  generation.  This  alternative 
creates  a  category  based  on  the  total  of 
all  volumes  reported.  Reporting 
elements  included  in  the  total  waste 
generation  option  include  information 
collected  under  section  6607  of  the 
Pollution  Prevention  Act  such  as 
amounts  treated  on-site,  amounts 
recycled  on-site  and  off-site,  and 
volumes  used  for  energy  recovery  on- 
site  and  off-site.  This  information  was 
first  publicly  made  available  in  reports 
submitted  for  reporting  year  1991.  The 
rationale  for  using  this  apptroach  is  that 
the  data  set  collected  currently  is  much 
broader  than  the  data  set  collected 
under  TRI  prior  to  1991  and  provides 
more  information  on  the  TRI  chemicals 


being  managed  by  r^Mxting  fscilities. 
Setting  a  category  designation  by  only 
the  volume  of  releases  and  transfers  for 
treatment  and/or  disposal  results  in  the 
loss  of  the  more  detailed  waste 
management  and  source  reduction 
efforts  both  cjirrent  and  projected.  There 
can  be  situations  in  which  low  volumes 
of  releases  in  any  given  year  are  still 
associated  with  laiige  volumes  of  the  TRI 
chemicals  in  waste  that  are  treated, 
recycled  or  burned  for  energy  recovery. 
For  example,  the  zero  level  represented 
by  Alternative  3  above  results  in  a  loss 
of  reporting  of  over  1  million  pounds  of 
waste  management  activity. 

One  purpose  of  the  Pollution 
Prevention  Act  is  to  help  users  of  the 
data  understand  the  details  of  facihty 
waste  management  and  source 
reduction  practices.  This  reporting  also 
encourages  facilities  to  focus  attention 
on  both  the  current  and  &tiu^  potential 
for  release  reductions  as  well  as  source 
reduction  opportunities. 

Presented  below  in  Table  2  are  data 
taken  from  1991  indicating  the  impact 
of  a  facility  category  based  on  total 
waste  generation  at  various  levels. 


Category  Level  (pound ;) 


No.  of  Reports  Affected 
(1.000) 


Volurne  Total  Waste  Af- 
fected (miHion  pounds) 


Percent  Total  Waste 


No.  of  Counties  witti  91-100% 

Loss  of  Total  Waste 

Cenerauon'  Data 


0/NA 

10 

100 

250 

500 

1,000 

5.000 


63 

10.0 

13i) 

16.7 

21.3 

25.7 

34.8 


0.0 

osa 

0.15 
0S4 
2.G6 
5.86 
28.81 


0.0% 

0.0% 

0JO% 

0.0% 

0.01% 

0.02% 

0.08% 


0 

13 

24 

SZ 
88 
117 
171 


•Total  waste  genefatu  m  includes  releases  and  transfers  plus  ttie  Pollvrtion  Prevention  Act  data.  (Data  taken  fcom  1991  reporting.] 


.  Based  on  these  figi  ires,  it  is  evident 
that  a  cut-off  level  fo  •  defining  the 
category  of  facilities 
revised  threshold  bafed  on  total  waste 
geneiatioa  would  haire  to  be  set  at  a 
higher  level  than  on(  based  only  on 
releases  and  transfer  i  (for  the  purpose  of 
treatment  and/or  disposal  only)  to 
achieve  a  similar  reoiction  in  the 
number  of  Form  R  recorts.  For  example, 
in  order  to  ellmiaate[tbe  submission  of 
an  estimated  20.500  feports  based  on  a 
release  and  transfer  category  definition, 
the  cut-o£f  level  for  e  ligibility  would  be 
100  pounds.  See  Tal  le  1  above.  To 
achieve  a  similar  red  uction  in  number 
of  reports,  aa  estima  ed  21.300  reports, 
based  on  a  total  wasi  e  category 
definition,  Ike  cut-oi  f  level  for  eligibility 
would  have  to  be  set  at  5O0  pounds.  See 
Table  2  above. 

A  disadvantage  of  lestablishing  a 
category  of  facilities  based  on  total 


waste  generation  is  that  it  provides  a 
much  higher  standard  for  facilities  to 
meet  in  order  to  take  advantage  of  an 
alternate  threshold.  In  addititui, 
establishing  a  category  based  on  total 
waste  generation  would  require  the 
facility  to  complete  all  of  the 
calculations  on  Form  R  for  a  given 
chemical.  This  would  further  diminish 
the  savings  in  time  and  resources  in 
preparing  these  calculations  which 
would  be  prorvided  by  this  proposed 
rule.  Finally,  EPA  would  have  to 
carefully  consider  whether  an  alternate 
manwf^ure,  process,  or  otherwise  use 
threshold  of  1  million  pounds  would  be 
sufficient  to  effiectively  exempt  those 
Form  R  submissions. 

ni.  Other  Approaches  Considered 

EPA  requesiad  comment  in  the  SBA 
notice  on  alteniative  approaches  to  the 
devek^MTtent  of  a  TRI  reporting 


exemptioD  based  (»i  releases  and 
transfers.  Ntmierous  suggestions  were 
submitted,  and  alternative  approaches 
for  modifying  current  reporting  were 
considered.  These  apprc»ches  fall 
within  foiiT  main  categories:  (1) 
Modifications  to  the  manufacture, 
process,  or  otherwise  use  thresholds 
based  on  classes  of  chemicals  or 
categCHies  of  facilities  (being  proposed 
in  this  document);  (2)  general  revision 
to  the  manufacture,  process,  or 
otherwise  use  thresholds;  (3)  altering 
the  fiequoicy  of  reporting;  and  (4)  ether 
administrative  changes,  such  as  a 
revision  of  the  article  exemption. 

1.  Threshold  modifications  based  on 
classes  of  chemicals  or  categories  of 
facilities.  The  approach  put  forth  in 
EPA's  proposal  is  a  threshold 
modification  for  a  facility  category 
based  on  aroounts  released  and 
transftHTed  for  the  purpose  of  treatment 
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and/or  disposal.  Another  option  that 
falls  within  an  approach  based  on 
classes  of  chemicals  or  categories  of 
facilities  is  that  put  forth  in  SBA's 
petition.  For  the  purposes  of  organizing 
discussion  in  this  section.  SBA's 
approach  will  be  referred  to  as  a  List 
Division. 

List  Division.  The  SBA  petition 
proposed  dividing  the  list  of  section  313 
reportable  chemicals  and  applying 
different  exemption  levels  to  each  set  of 
chemicals.  The  two  primary  principles 
behind  a  list  division  would  be  to  set  a 
lower  reporting  threshold  for  those 
chemicals  thought  to  pose  greater 
potential  hazard  concerns,  and  to  ensure 
that  reporting  on  a  substantial  majority 
of  releases  would  be  retained  for  lower 
volume  chemicals.  SBA  asserts  that  one 
benefit  of  such  an  approach  is  that  it 
could  eliminate  a  significant  number  of 
reports  on  "high  volume"  chemicals 
while  preserving  reports  on  "highly 
toxic"  chemicals  released  in  low 
volumes.  The  results  of  EPA's  analysis 
are  presented  in  Appendix  B-1  of  the 
Issues  paper  (Ref.  3). 

Comment  received  on  the  SBA  Notice 
addressed  the  impact  of  and  basis  upon 
which  a  list  division  could  be  created. 
Some  commenters  suggested  that  the  list 
division  proposed  in  the  SBA  petition 
was  unfounded,  and  that  adopting  the 
Reportable  Quantity  (RCy  scheme 
associated  with  the  reporting  of 
extremely  hazardous  substances  (EHS) 
under  EPCRA  section  304  would  be  a 
more  supportable  approach  because  the 
methodology  that  distinguishes  among 
chemicals  already  exists.  The 
classification  scheme  used  to  determine 
reporting  obligations  under  EPCRA 
section  304  divides  the  list  into 
chemicals  having  RQs  of  1.  10.  100. 
1,000.  and  10,000  pounds,  depending 
on  the  chemical.  The  application  of 
these  values  to  the  TRI  listed  chemicals 
could  create  as  many  as  five  classes  of 
chemicals  with  each  having  a  different 
release  and  transfer  level.  Many  of  the 
TRI  listed  toxic  chemicals  do  not  have 
RQ  values  assigned  to  them.  This 
approach  would  add  multiple  levels  of 
complexity  to  the  TRI  reports.  In 
addition.  EPA  has  received  comment 
regarding  the  lack  of  conclusive  data 
supporting  a  division  of  the  currently 
listed  chemicals  to  adequately  address 
concerns  of  carcinogenicity, 
teratogenicity,  and  general  hazards  that 
may  be  posed  from  continued  low-level 
releases  that  might  go  unreported  if  a 
reporting  modification  is  made.  In 
addition,  EPA  believes  that  creating 
different  categories  with  varying  levels 
assigned  by  chemical  would  further 
complicate  an  attempt  to  provide  a 
reduction  in  burden  associated  with  TRI 


reporting.  It  is  EPA's  intent  to  develop 
a  reporting  modification  that  can  be 
implemented  as  simply  as  possible, 
while  preserving  the  utility  of  the  TRI 
data. 

2.  Revision  of  the  otherwise  use 
threshold.  EPA  has  authority  under 
section  313(fl(2)  to  revise  the 
manufacture,  process,  or  otherwise  use 
threshold  amounts.  An  upward  revision 
of  any  of  these  amounts  would 
eliminate  reports  from  those  facilities 
that  manufacture,  process,  or  otherwise 
use  a  listed  chemical  below  the  revised 
activity  threshold  level. 

Form  R  does  not  request  infonnation 
on  amounts  manufactured,  processed,  or 
otherwise  used  for  the  chemical  being 
reported.  However,  the  amounts  of 
listed  chemicals  otherwise  used  by  TRI 
facilities  can  be  estimated  based  on 
analytically  plausible  assumptions.  For 
this  reason,  EPA  conducted  an  analysis 
on  an  estimated  change  in  the  otherwise 
use  threshold.  The  description  of  this 
analysis  and  the  associated  findings  can 
be  found  in  Appendix  B-2  of  the  Issues 
paper  (Ref.  3). 

One  benefit  of  this  approach  is  that  it 
is  simpler  to  implement  and  enforce  " 
compared  to  revisions  based  on  sums  of 
volumes  reported  on  Form  R.  such  as 
that  described  as  an  Alternative 
Threshold  Modification.  Identifying  the 
amounts  otherwise  used,  manufactured, 
or  processed  is  one  of  the  first  pieces  of 
information  a  facility  develops  as  part  of 
its  compliance  determination. 

A  disadvantage  of  this  approach  is 
that  it  is  much  less  selective  in  its 
ability  to  equate  an  effective  exemption 
with  a  report  of  relatively  low  volume 
of  releases.  For  example,  raising  the 
otherwise  use  threshold  from  10.000  to 
25,000  pounds  could  eliminate  an 
estimated  18,000  reports.  However,  the 
release  information  contained  in  any 
such  report  could  range  from  zero  to 
25,000  pounds  per  year  because  certain 
uses  may  resuh  in  environmental 
releases  of  all  quantities  used. 

.3.  Altering  the  reporting  frequency. 
Section  313{i){A)  provides  EPA 
authority  to  modify  the  current  annual 
reporting  frequency.  Such  a 
modification  cannot  increase  reporting 
to  be  more  often  than  on  an  annual 
basis.  Such  a  modification  can  be 
applied  either  nationally  or  to  a  specific 
geographic  area,  to  the  following:  all 
toxic  chemical  release  forms,  a  class  of 
chemicals  or  a  category  of  facilities,  a 
specific  toxic  chemical,  and  a  specific 
facility.  By  reducing  the  frequency  of 
reporting,  facilities  would  not  be  subject 
to  an  annual  reporting  requirement,  but 
might  be  requested  to  maintain  activity 
information  for  non-reporting  years  and 
submit  this  information  during  a 


reporting  year.  For  example,  a  class  of 
facilities  may  be  identified  as  operating 
in  a  very  similar  manner  with  little 
chemical  use  or  release  changes.  For 
these  facilities,  it  may  be  sufficient  fo 
have  Form  R  reports  submitted  less 
frequently  than  on  an  annual  basis.  It 
could  also  be  possible  to  define  a 
category  of  facilities,  similar  to  the 
alternate  threshold  modification 
described  above,  and  make  their 
reporting  frequency  "0"  years,  thus 
effectively  exempting  these  facilities 
from  reporting. 

Under  section  313(i).  to  propose  a 
revision  of  the  current  reporting 
frequency.  EPA  must  meet  certain 
conditions.  One  such  condition  requires 
EPA  to  notify  Congress  1  year  prior  to 
initiating  rulemaking  procedures,  in 
addition  to  making  certain  findings  and 
meeting  a  substantial  evidence  standard 
of  review.  EPA  believes  that  such  an 
approach  could  unduly  lengthen  the 
time  required  to  implement  the 
alternative  threshold  provision. 

4.  Revision  of  the  article  exemption. 
Comments  on  the  SBA  notice  included 
suggestions  to  revise  the  article 
exemption.  40  CFR  372.38fb).  so  that  ihe 
absence  of  releases  from  "articles" 
would  no  longer  be  a  condition  for 
retaining  the  article  status  of  materials 
processed  or  used  at  a  facility. 
Currently,  if  a  toxic  chemical  is  released 
from  the  normal  processing  or  use  of  an 
item  at  the  facility,  then  that  item 
cannot  be  considered  an  article,  unless 
all  such  relea.ses  are  recycled. 

By  eliminating  the  release  condition 
within  the  article  definition,  more  items 
could  be  considered  as  articles  and  the 
listechthemicals  associated  with  thorn 
would  not  be  counted  toward  reporting 
thresholds. 

EPA  does  not  believe  that  elimination 
of  this  release  criterion  is  appropriate 
nor  does  it  provide  an  effective 
alternative  for  establishing  a  specific 
low  volume,  released-based  approach 
for  reducing  the  current  level  of 
reporting  burden. 

rV.  Request  for  Comment  on  the  Issues 
Listed  Below 

EPA  requests  comment  on  any  aspect 
of  this  proposal.  However,  EPA  requests 
specific  comment  as  detailed  in  the 
following  paragraphs. 

Should  an  alternate  reporting 
threshold  based  on  low-levels  of 
releases  and  transfers  carry  with  if  a 
provision  that  would  require  some 
period  of  full  Form  R  reporting  prior  to 
taking  advantage  of  the  ahemate 
reporting  threshold?  This  provision 
would  apply  to  reporting  by  new 
facilities  added  either  by  a  change  in 
chemical  activity  or  inclusion  of 
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(4)  SIC  Code  2048  Analysis.    - 
VII.  Regulatory  Assessment 

a:  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant**  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  tOKfB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  Likely  to  resuh  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlemait. 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

EPA's  economic  analysis  estimates 
that  20,500  reports  submitted  on  Form 
R  for  the  currently  listed  chemicals 
would  be  eligible  for  the  certification  as 
a  result  of  the  proposed  alternative 
reporting  threshold  outlined  in  Unit 
II. B.  of  this  preamble.  This  would  result 
in  savings  of  $26  milUon  per  year  for 
affected  facihties,  and  $680,000  per  year 
for  EPA. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  rule  is  "significant." 

B.  Regulatory  Fiexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980,  the  Agency  must  conduct  a 
small  business  analysis  to  determine 
whether  a  substantial  number  of  small 
entities  would  be  significantly  affected 
by  the  proposed  rule.  Because  the 
proposed  rute  would  result  in  cost 
savings  to  facilities,  EPA  certifies  that 
small  entities  would  not  be  significantly 
affected  by  the  proposed  rule. 

C.  Paperviork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Man^ement  and  Budget 
(OMB)  under  t£e  Paperwork  Reduction 
Act,  44  USX:.  3501  et  seq.  An 


InformatioB  Collection  Request 
document  has  been  piepared  by  EPA 
(ICR  No.  1704.01)  and  a  copy  may  be 
obtained  frotn  Sandy  Farmer. 
Information  Policy  Braoch,  (Mail  Code 
2136).  EPA,  401  M  St.  SW., 
Washington.  DC  20460  or  by  calling 
(202)260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging  27 
hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
4  hours  per  respondent.  These  estimates 
include  time  for  rerieKving  instructions, 
searching  existing  data  sources, 
gathering  and  mairttaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  burden  for  this  reporting  activity 
will  be  subtracted  from  the  Form  R 
information  collection  when  that  ICR 
(No.  1363)  is  renewed. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  (Mail 
Code  2136).  EPA.  401  M  St.,  SW., 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The  - 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  p>rotection. 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  Iul>- 15, 1994. 
Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows: 

PART  372— [AMEKDEO] 

1.  The  authority  citation  for  part  372 
would  continue  to  re»d  as  follows: 

Author*^:  42  U.S.C.  11023  and  1 1048 

2.  In  §  372.10,  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§372.10    Recordkeeping. 

***** 

(d)  Eadi  person  who  determines  that 
they  may  apply  the  ahemative  reporting 
threshold  as  specified  under  §  372.27(a) 
must  retain  the  following  records  for  a 
period  of  3  3^ars  from  the  date  of  the 
submission  of  the  certification  as 
required  under  §  372.27(b): 


Federal  Register  /  Vol.  59,  No.  144  /  Thursday.  July  28.  1994  /  Proposed  Rules  38533 


(1)  A  copy  of  each  certification 
submitted  by  the  person  under 

§  372.27(b), 

(2)  All  supporting  materials  and 
documentation  used  by  the  person  to 
make  the  compliance  determination  that 
the  facility  or  establishments  is  a 
covered  facility  under  §§  372.22  or 
372.45. 

(3)  Documentation  supporting  the 
certification  submitted  under 

§  372.27(b)  including: 

(i)  Data  supporting  the  determination 
of  whether  the  alternative  reporting 
threshold  specified  under  §  372.27(a) 
applies  for  each  toxic  chemical. 

(ii)  Documentation  supporting  the 
calculations  of  the  quantity  of  each  toxic 
chemical  released  to  the  environment  or 
transferred  to  an  off-site  location. 

(iii)  Receipt  or  manifests  associated 
with  the  transfer  of  each  chemical  in 
waste  to  off-site  locations. 

3.  In  §  372.25,  by  revising  the 
introductory  paragraph  to  read  as 
follows:   ■ 

§  372.25    Thresholds  for  reporting. 

Except  as  provided  in  §  372.27.  the 
threshold  amounts  for  purposes  of 
reporting  under  §  372.30  for  toxic 
chemicals  are  as  follows: 

***** 

4.  By  adding  a  new  §  372.27  to  read 
as  follows: 

§  372.27    Alternate  threshold  and 
certification. 

(a)  With  respect  to  manufacture, 
process,  or  otherwi.se  use  of  a  toxic 
chemical,  a  covered  facility  may  apply 


an  alternative  reporting  threshold  of  1 
million  pounds  per  year  if  the  facility 
calculates  that  it  would  have  reported 
releases  of  less  than  100  pounds  per 
year  of  the  toxic  chemical,  as  a 
combined  total  of  the  following: 

(1)  Releases  pursuant  to 
§372.85(b)(15),and 

(2)  Transfers,  but  only  for  the  purpose 
of  treatment  and/or  disposal,  pursuant 
to§372.85(b)(16). 

(b)  If  the  facility  determines  that  it 
may  apply  the  alternative  reporting 
threshold  specified  in  paragraph  (a)  of 
this  section  for  a  specific  toxic 
rJiemical,  the  facility  is  not  required  to 
submit  a  report  for  that  che.mical  under 
§  372.30,  but  must  submit  a  certification 
statement  including  the  information 
required  under  §  372.85(c).  The  facility 
must  also  keep  records  as  specified  in 

§  372.10(d). 

(c)  Each  certification  statement  under 
this  section  for  activities  involving  a 
toxic  chemical  that  occurred  during  a 
calendar  year  at  a  covered  facility  must 
be  submitted  on  or  before  July  1  of  the 
next  year. 

5.  In  §  372.85,  by  adding  a  new 
paragraph  (c)  to  read  as  follow: 

§  372.85    Toxic  chemical  release  reporting 
form  and  instructions. 

***** 

(c)  Alternative  threshold  certification 
statement  elements.  The  following 
information  must  be  reported  on  an 
alternative  threshold  certification 
statement  pursuant  to  §  372.27(b): 

(1)  Reporting  year. 


(2)  An  indication  of  whether  the 
chemical  identified  is  being  claimed  as 
trade  secret. 

(3)  Chemical  name  and  CAS  number 
(if  applicable)  of  the  chemical,  or  the 
category  name. 

(4)  Signature  of  a  senior  management 
official  certifying  the  following: 

I  hereby  certify  that  for  each  toxic  chemical 
listed  in  this  report,  the  combined  releases 
and  transfers  (for  the  purpose  of  treatment 
and/or  disposal  only)  were  less  than  100 
pounds  for  this  reporting  year  and  that  the 
chemical  was  not  manufactured,  processed, 
or  otherwise  used  in  amounts  equal  to  or 
greater  than  1  million  pounds  during  this 
repiorting  year. 

(5)  Date  signed. 

(6)  Facility  name  and  address. 

(7)  MaiUng  address  of  the  facility  if 
different  than  paragraph  (c)(6)  of  this 
section. 

(8)  Toxic  chemical  release  inventory 
facility  identification  number  if  known. 

(9)  Name  and  telephone  number  of  a 
Technical  Contact. 

(10)  SIC  code(s). 

(11)  Latitude  and  longitude. 

(12)  Dun  and  Bradstreet  Number. 

(13)  EPA  Identification  Number(s) 
(RCRA  I.D.  Numbers). 

(14)  Facility  NPDES  Permit 
Number(s). 

(15)  Underground  Injection  Well  Code 
(UIC)  I.D.  Number(s). 

(16)  Name  of  parent  company. 

(17)  Parent  company's  Dun  and 
Bradstreet  Number. 

jFR  Doc.  94-18449  Filed  7-27-94;  8:45  ami 
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ENVIRONMENTAL  IfROTECTION 
AGENCY 

40  CFR  Parts  261  aijd  266 

[EPA-630-2-«4-009;  SWH-FRL-5022-4] 

identification  and  Lfeting  of  Hazardous 
Waste;  Amendments  to  Definition  of 
Solid  Waste 

AGENCY:  Environmeiital  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  is  today  excl  nding  from  the 
RCRA  regulatory  def  nition  of  solid 
waste  certain  in-pro<  ess  recycled 
secondary  materials  Jtilized  by  the 
petroleum  refining  industry. 
Specifically,  today's  rule  states  that  oil 
recovered  from  petrc  leum  refinery 
wastewaters  and  fron  other  sources, 
both  on-site  and  off-!  ite,  is  excluded 
from  the  regulatory  c  efinition  of  solid 
waste  if  it  is  subsequently  inserted 
(along  with  normal  p  rocess  streams) 
into  the  petroleum  n  fining  process 
prior  to  crude  distilli  ition  or  catalytic 
cracking. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  July  28.    994. 
ADDRESSES:  The  offi<  ial  record  for  this 
rulemaking  is  identil  ied  as  Docket 
Number  F-94-SWF-  =TFFF  and  is 
located  in  the  EPA  R  :RA  docket.  Room 
2616,  401  M  Street  S  M.,  Washington. 
DC  20460.  The  dock*  t  is  open  from  9:00 
to  4:00.  Monday  thro  ugh  Friday,  except 
for  Federal  holidays.  The  public  must 
make  an  appointmerl  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
public  may  copy  a  m  iximum  of  100 
pages  from  any  one  r  jgulatory  docket  at 
no  cost.  Additional  c  apies  cost  $.15  per 
page. 

FOR  FURTHER  INFORM/  TION  CONTACT: 
General  questions  ab  jut  the  regulators- 
requirements  under '.  tCRA  should  be 
directed  to  the  RCRA /Superfund 
Hotline.  Office  of  So  id  Waste,  U.S. 
Environmental  Prote  :tion  Agency,  401 
M  Street  SW.,  Washi  igton.  DC  20460; 
Telephone:  toll-free  <  t  (800)  424-9346. 
or  locally  at  (703)  41  :-9810.  For  the 
hearing  impaired,  th(  i  number  is  (800) 
553-7672  (toll-free)  (  r  (703)  412-3323 
(local).  For  informati  )n  on  specific 
aspects  of  today's  no  ice,  contact  Ross 
Elliott,  Office  of  Soli  I  Waste  (5304), 
U.S.  Environmental  1  'rotection  Agency, 
401  M  Street  SW.,  W  ishington.  DC 
20460,  (202)  260-8551 . 

SUPPLEMENTARY  INFOI IMATION: 

Outline  of  Today's  RuU 

I.  Authority 

II.  Background 


A.  Statutory  Definition  of  Solid  Waste 

B.  Prior  Litigation 

C.  lanuary  8, 1988  Proposal 

D.  Description  of  Petroleum  Exploration, 
Development  &  Production,  and  the 
Petroleum  Refining  Process 

E.  Petroleum  Refining  Wastewater 
Treatment 

F.  Recovered  Oil  and  Recovered  Oil 
Systems 

G.  Status  of  Wastewater  Streams. 
Wastewater  Treatment  Units,  Recovered 
Oil.  and  Recovered  Oil  Systems  Under 
Current  RCRA  Rules 

III.  Summary  of  Todav's  Final  Rule 

IV.  Scope  of  Today's  Final  Rule 

A.  Limiting  Scope  to  Recovered  Oil  from 
Petroleum  Refining,  Exploration  and 
Production 

B.  Rationale  for  Excluding  Recovered  Oil 
and  Not  Wastewater  from  Being  a  Solid 
Waste 

C.  Rationale  for  Excluding  Recovered  Oil 
from  Off-Site  Sources 

V.  Rationale  for  Conditioning  the  Exclusion 

on  Recovered  Oil  Not  Being  Placed  on 
the  Land  and  Not  Being  Accumulated 
Sjjeculatively 

VI.  Rationale  for  Not  Excluding  Recovered 

Oil  that  is  Inserted  into  the  Petroleum 
Refining  Process  After  Crude  Distillation 
or  Catal>-tic  Cracking  [i.e.,  into  Petroleum 
Coker) 

VII.  Rationale  for  Not  Excluding  Other  Oil- 
Bearing  Hazardous  Materials 

VIII.  Demonstration  that  Recovered  Oil  Meets 
Conditions  of  Exclusion 

IX.  Examples  of  How  Today's  Rule  Operates 

X.  Relationship  to  Other  Programs 

A.  Clean  Air  Act  (Benzene  NESHAP) 

B.  Clean  Water  Act 

C.  RCJIA 

1.  RCRA  Air  Emission  Standards  ' 

2.  Used  Oil 

D.  Enforcement;  Effect  of  Today's  Final 
Rule  on  RCRA  3007.  3013.  7002  and 
7003  Authorities 

XI.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  on  State  Authorization 

XII.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant  to 
Executive  Order  No.  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  issued  under 
the  authority  of  Sections  2002  and  3001 
et  seq.  of  the  Solid  Waste  Disposal  Act, 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  42  U.S.C. 
6912  and  6921  etseq. 

II.  Background 

A.  Statutory  Definition  of  Solid  Waste 

The  statutory  definition  of  solid 
waste.  RCRA  Section  1004  (27).  is  the 
starting  point  for  determining  RCRA 
Subtitle  C  jurisdiction.  This  is  because 
the  term  "hazardous  waste"  is  a  subset 


of  "solid  waste."  RCRA  Sections  1004 
(5)  and  1004  (27).  The  statutory 
definition  of  solid  waste  indicates  that 
"garbage,  refuse,  sludge  *  *  *  and  other 
discarded  material"  are  solid  wastes. 
The  critical  issue  is  when  secondary 
materials  (see  definition  at  50  FR  at  616 
n.  4,  Jan.  4. 1985)  that  are  going  to  be 
recycled  can  be  solid  wastes.  Today's 
rulemaking  addresses  this  question  for 
certain  operations  commonly  occurring 
in  the  petroleum  refining  and  related 
industries. 

The  reader  should  note  that  EPA  is 
conducting  an  assessment  of  the  RCRA 
Definition  of  Solid  Waste,  as  described 
in  the  EPA  report,  RCRA 
Implementation  Study  Update.*  This 
ongoing  effort  may  result  in  proposed 
regulatory  changes  to  the  definition  set 
forth  in  40  CFR  261.2  and  related 
requirements.  Today's  action,  however, 
is  fairly  narrow,  applying  to  situations 
where  certain  oil-bearing  secondary 
materials  are  used  or  reused  within  the '  - 
petroleum  refining  process.  EPA  will 
continue  its  broad  policy  review  of  the 
Definition  of  Solid  Waste,  but  deemed 
unnecessary  any  delay  in  issuing 
today's  rule. 

B.  Prior  Litigation 

In  its  decision  in  American  Mining 
Congress  v.  EPA.  824  F.  2dll77  (D.C. 
Cir.  1987)  (AMCI),  a  divided  panel  of   - 
the  District  of  Columbia  Circuit  held 
that  the  Agency's  rules  defining  the 
statutory  term  "solid  waste,"  RCRA 
Section  1004  (27),  exceeded  the 
Agency's  statutory  authority  to  the 
extent  that  the  rules  asserted  RCRA 
authority  over  "materials  that  are 
recycled  and  reused  in  an  ongoing 
manufacturing  or  industrial  process." 
Id.  at  1186  (emphasis  original).  Because 
"these  materials  have  not  yet  become 
part  of  the  waste  disposal  problem",  id., 
they  are  not  yet  "discarded"  within  the 
meaning  of  Section  1004  (27)  and  so 
cannot  be  considered  to  be  "solid 
wastes."  Subsequent  judicial  decisions 
confirm  that  fhe  holding  in  AMC I  is 
limited  to  situations  involving 
"materials  that  are  'destined  for 
immediate  reuse  in  another  phase  of  the 
industry's  ongoing  production  process' 
and  that  'have  not  yet  become  part  of 
the  waste  disposal  problem.' "  American 
Mining  Congress  v.  EPA.  907  F.  2d  1179. 
1186  (D.C.  Cir.  1990  (AMC  11)  (emphasis 
original);  American  Petroleum  Inst.  v.      , 
£P/l,  906  F.  2d  729,  740-41  (D.C.  Cir.       j 
1990)  [API):  Shell  Oil  v.  EPA.  950  F.  2d 
741,  755-56  (D.C.  Cir.  1991);  Chemical 
Waste  Management  v.  EPA.  976  F.  2d  2, 


'  RCRA  Implementation  Study  Update:  The 
Definition  of  Solid  Waste,  U.S.  EPA.  July  1992. 
»EPA530-R-92-021. 
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14  (D.C.  Cir.  1992),  cert,  denied  U3 
S.Ct.  1961  (1993). 

C.  January  8.  1988  Proposal 

On  Januaiy  8, 1988,  EPA  proposed 
rules  to  implement  the  AVfC/ opinion. 
Of  particular  significance  to  today's 
.  action,  EPA  proposed  certain 
amendments  relating  to  the  scope  of  the 
regulatory  definition  of  solid  waste  as 
applied  to  operations  occurring  within 
the  petroleum  refining  industry.  In 
particular,  the  Agency  proposed  to 
exclude  frxjm  the  regulatory  definition 
of  solid  waste  secondary  materials 
associated  with  "on-going  fuel 
production  activities  in  the  petroleum 
refining  industry.  These  activities 
involve  situations  where  crude  oil  is 
refined,  and  oil-bearing  residues  from 
that  refining  process  are  returned  for 
further  refining  as  part  of  one 
continuous  and  on-going  process."  53 
FR  at  525  (Jan.  8, 1988).  The  Agency 
specifically  proposed  to  exclude  oil- 
bearing  residues  from  the  refining 
process  when  those  residues  are 
generated  on-site  and  inserted  into  that 
on-site  petroleum  refining  process  or 
coker,  provided  that  these  residues  are 
not  managed  in  such  a  way  as  to  be 
"characterized  by  elements  of  discard" 
such  as  placement  in  a  disposal  unit 
like  a  surface  impoundment.  Id.  EPA  is 
not  taking  any  action  today  with  respect 
to  the  portions  of  the  January  8, 1988 
proposal  dealing  with  non-petroleum 
materials.  These  issues  are  being 
addressed  by  other  on-going  Agency 
activities  (see  above,  Section  II.A.).  The 
Agency  is,  as  described  below,  taking 
final  action  with  respect  to  the 
petroleum  materials. 

D.  Description  of  Petroleum  Exploration, 
Development  &■  Production,  and  the 
Petroleum  Repning  Process 

The  presence  of  petroleum  in  geologic 
formations  is  confirmed  by  the  drilling 
of  exploratory  wells.  Once  located,  the 
development  of  a  petroleum  reservoir 
includes  the  drilling  of  additional  wells 
to  extract  the  oil  or  gas,  and  well 
completion  and  stimulation  techniques 
designed  to  increase  the  recovery  of  oil 
or  gas  from  that  reservoir.  Petroleum 
production  generally  includes  all  the 
activities  associated  with  the  recovery  of 
petroleum  from  the  geologic  formation. 
These  production  activities  involve  the 
operation  and  maintenance  of  the 
producing  well,  and  the  handling  and 
separation  of  the  recovered  crude  oil, 
natural  gas,  natural  gas  liquids,  and 
water.  The  separation  of  water/crude  oil 
emulsions  is  performed  in  tanks  by 
gravity  settling,  or  heat  may  be  added  to 
separate  emulsions.  Crude  oil  is  then 
transported  via  pipeline,  vehicle-or 


vessel  to  stock  tanks  and  ultimately  to 
the  refinery. 

Petroleum  refining  involves  several 
manufacturing  operations  and 
processes,  including  crude  desalting, 
atmospheric  and  vacuum  distillation, 
hydrotreating.  catalytic  cracking, 
thermal  processing  and  residual 
upgrading,  light  hydrocarbon 
processing,  hydrocracking,  catalytic 
reforming,  extraction,  isomerization, 
lubricating  oil  processing,  sulfur 
removal  and  recovery,  and  product 
blending  and  inventory.  Products 
manufactured  from  petroleum  refining 
include  hydrogen,  fuel  gas,  sulfur, 
liquified  petroleum  gas,  butane, 
aromatic  feedstocks,  leaded  and 
unleaded  motor  gasolines,  jet  fuel, 
kerosene,  diesel,  heating  oil,  fuel  oil, 
and  asphalt.  See  generally,  55  FR  at 
46359  (Nov.  2,  1990);  and  EPA's 
Development  Document  for  the  effluent 
guidelines  for  the  petroleum  refining 
industry. 2 

E.  Petroleum  Refining  Wastewater 
Treatment 

Petroleum  refining  operations 
generate  large  amounts  of  wastewater 
that  require  treatment  in  order  to  reduce 
or  remove  wastewater  pollutants  so  as  to 
produce  effluent  that  meets  discharge 
requirements  of  the  Clean  Water  Act. 
Principal  sources  of  wastewater  are 
refinery  process  units  (where 
^wastewater  comes  in  direct  contact  with 
oil),  as  well  as  oily  cooling  waters  from 
cooling  towers  and  heat  exchangers. 
Storm  water,  which  may  be  subject  to 
minor  oil  contamination  from  leaks  or 
spills,  is  also  a  type  of  wastewater  at  a 
petroleum  refinery.^ 

Wastewater  treatment  systems  at 
petroleum  refineries  generally  consist 
of:  (1)  a  drainage  and  collection  system 
to  collect  and  carry  wastewaters  to 
treatment  units;  (2)  a  primary  treatment 
system  to  separate  oil/water/solids,  and 
(3)  a  secondary  treatment  system, 
normally  involving  biological  treatment, 
to  remove  soluble  biodegradable 
wastewater  pollutants.  Some  refineries 
have  tertiary  treatment  systems  as  well, 
consisting  of  water  polishing  steps 
before  discharge.  Secondary  and  tertiary 
treatment  is  frequently  conducted  using 
surface  impoundments.  Primary 
treatment,  i.e.  the  initial  separation  of 


^  Section  in  of  Development  Document  for 
Effluent  Umitations  Guidelines.  Sew  Source 
Performance  Standards  and  Pretreatment 
Standards  for  the  Petroleum  Refining  Point  Source 
Category.  U.S.  EPA.  October  1982.  National 
Technical  Information  Service  tPB838-172569. 

'  Id.,  and  see  Manual  on  Disposal  ofBefinery 
Wastes:  Volume  on  Liquid  Wastes,  American 
Petroleum  Institute.  1969.  pp.  3-4  to  3-5. 


water,  oil,  and  solids,  normally  occurs 
in  tanks. 

F.  Recovered  Oil  and  Recovered  Oil 
Systems 

Today's  rule  deals  primarily  with  the 
status  under  RCRA  Subtitle  C  Of 
recovered  oil  which  is  returned  to  the 
petroleum  refining  process.  "Recovered 
oil"  is  a  generic  term  that  applies  to 
secondary  materials  consisting 
primarily  of  oil  such  as  oil  separator 
skimmings  from  plant  wastewaters,  slop 
oil  and  emulsions,  oil  skimmed  from 
ballast  water  tanks,  and  oil  from  refinery 
process  units  (e.g.,  off-specification 
process  streams).  As  explained  in  detail 
below,  today's  rule  excludes  from  the 
definition  of  solid  waste  recovered  oil 
from  petroleum  exploration  and 
production,  petroleum  refining,  and 
transportation  incident  to  either  of  these 
activities,  when  the  recovered  oil  is 
reinserted  into  a  petroleum  refining 
process.  The  exclusion  does  not  apply 
to  recovered  oil  generated  from 
petroleum  operations  downstream  of 
refining  such  as  marketing  or  retail 
sales — because  this  oil  is  already 
excluded  for  the  most  part,  as  discussed 
below  — ,  or  from  non-petroleum 
industry  operations. 

This  rule  also  does  not  exclude 
hazardous  sludges  (such  as  wastes 
K048,  K051,  or  F037)  or  other  similar 
wastes  from  regulation.  Distinguishing 
between  these  wastes  and  recovered  oil 
is  sometimes  difficuU.  Factors  EPA  will 
consider  in  making  this  distinction 
include  water  content,  solids  content, 
and  potentially,  metals  content.  See 
generally  50  FR  at  49170  n.  16  (Nov.  29, 
1985).  EPA  repeats,  however,  that  the 
salient  characteristic  of  recovered  oil  is 
the  obvious  one:  that  it  consist  primarily 
ofoil. 

Used  oil  also  is  not  a  type  of 
recovered  oil,  and  hence  remains 
subject  to  the  applicable  regulations  for 
used  oil.  See  generally  59  FR  10550 
(March  4, 1994).  The  only  exception  is 
when  de  minimis  quantities  of  used  oil 
are  incidentally  captured  by  refinery* 
wastewater  treatment  systems.  This 
could  occur,  for  example,  when  .small 
leaks,  spills,  or  drippings  of  used  oil 
from  machinery,  pumps,  or  other 
refinery  equipment  during  normal 
operations  are  lost  to  the  wastewater 
treatment  system.  In  these  instances,  the 
used  oil  present  in  de  minimis 
quantities  in  wastewater  is  not  subject 
to  the  used  oil  standards.  See  generally 
57  FR  at  41566  (Sept.  10,  1992). 

The  objective  of  a  recovered  oil 
system  is  to  gather  and  recycle  oil 
generated  throughout  the  refinery,  or  (to 
a  lesser  extent)  generated  horn  off-site 
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sources.^  Recovered  <  ii  opecalions 
almost  always  occur :  n  tanks,  usuallya 
series  of  tanks  that  successively  purify 
the  oil  to  Ae  point  H4jere  it  is 
sufficiently  clean  and  dewatered  to  be 
inserted  into  the  petroleum  refining 
process.  53  FR  at  525,  Some  oil  is 
collected  directly  from  process  units 
and  sent  by  means  of  (pipes  or  \'acuum 
trucks  to  the  refinery  6  dedicated  oil 
tanks.  Occasionally  t^tis  reooi-ered  oil  is 
of  sufficient  purity  thai  it  can  be 
inserted  {ikwrtly  tato  tbe  refining 
pro<:es6  with  iittie  or  lo  treatment  in  the 
recovered  oil  system. 

Recovered  oil  from  plant  wastewater 
operations  is  most  ofl  bo  a  warter-in-oil 
emuistoa,  whidi  is  sc  nt  first  to  tanks 
where  gravity  separaliBS  much  of  it  into 
oil,  emulsion,  and  wqter  layers.  The 
intermediate  layer  of  em.ul&ions  then 
may  be  sent  to  other  "tanks  wi>ere  it  wi  11 
underp>o  fuitbereniuKion-bEeaking 
treatment  [e.g..  mechf  nical  oentrifijging. 
heating,  or  chemical  additives).  At  the 


end  of  each  stage,  the 


returned  to  the  refinery  oil/water 


separators,  while  the 


oil  is  either  further 


treated  or,  if  sufficiently  dewatered,  is 
returned  to  one  or  ith  re  refinery  process 
units.  These  rosy  incl  ude  crude  oil 
distillation  or  catalyti  c  cracking  units.^ 

C.  Status  of  Wastewa 
Wastetvater  Treatate^ 
Oil.  and  Recovered  dfl 
Current  BCRA  Rules 


separarted  water  is 


er  Streams. 
Uaks.  Recovered 
Systems  Under 


Under  present  RCR  \  regulations, 
petroleum  refinery  w^.qtewalers 
up.stream  of  a  wastewater  discharge  that 
is  subject  to  regulation  under  Sections 
307fb)  or  402  of  the  Oean  Water  Act,  are 
solid  wastes.  See40<IFR  261.4(a)(1)  and 
(2).  Such  petroleum  refinery 
wastevk-aters  are  haza:  dous  if  they 
exhibit  a  characteristi  c  of  hazardous 
waste,  or  are  listed  hs  zardous  wastes 
(although  there  are  piesently  no  specific 
hazardous  waste  listii  igs  for  petroleum 
refining  industry  was  :ewaters). 
Petroleum  refining  w  rstewater  storage 
and  treatment  operati  cms  generate  a 
number  of  fisted  hazs  rdous  wastes.  In 
particular,  sludges  frtm  primary 
treatment  operations  ire  listed  under 
the  generic  F037  and  =038  listings. 
Sludges  from  Dissolv  jd  Air  Flotation 
(DAF)  Wtistewater  trei  itment  units  and  . 
API  separators  (partic  ular  types  of 
primary  wastewater  t  ealment  devices) 
are  listed  as  wastes  K  MS  and  K051, 
respectively.  Slop  oil  systems  generate 
listed  wastes  as  well;  slop  oil  emulsion 
solids  are  listed  as  KC  49.  Also.  EPA  is 
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Studying  additioBal  petroleura  refirung 
wastes  as  part  of  a  listing  determinatioB 
required  by  RCRA  3001  (ej(2). 

In  addition,  petroleum  refineries 
typically  generate  large  volumes  of 
wastes  ^at  exhibit  hazardous  waste 
characteristics.  Individual  wastewater 
streams  upstream  of  wastewater 
treatment  may  ejdiibit  the  Toxicrty " 
Characteristic,  particularly  for 
chromium,  lead  and  benzene  (see  40 
CFR  261.24),  or  the  characteristics  of 
corrdSivity  or  ignitabilrty  (40  CFR 
261.21  and  261^2,  respectively).  These 
wastewaters  may  also  contain  other 
hazardous  constituents  that  are  not  part 
of  the  Toxicity  Cbaraderistic.  See 
Tables  in  Section  V,  Developmertt 
Document  for  Effluent  Umitations 
Guidelines,  New  Source  Performance 
.  Standards  and  Pretretrtment  Standards 
for  the  Petroleum  Refining  Point  Source 
Category.  Sludges  generated  from 
secondary  or  tertiary  wastewater 
treatment  also  may  exhibit  one  or  more 
hazardous  waste  characteristics. 

Tanks  staring  listed  wastes  which 
engage  in  primary  wastewater  treatment 
operations  are  presently  exempt  from 
federal  Subtitle  C  regulation  because 
they  are  •wastewater  treatment  units  (i.e. 
tanks).  40  CFR  264.1  (g)(6)  and  265.1 
(cKlO),  Hazardous  wastes  removed  from 
those  imits  are  subject  to  regulation 
upon  exiting  the  tanks.  However, 
recovered  oilisejtBmpt  from  Subtitle  C 
regulation,  as  is  any  ftiel  produced  from 
SBch  oil,  under  the  current  exemptions 
at  §261.6  (a)(3)(^^'Hv^i).  The  units 
engaged  m  recovered  oil  operartions 
would  also  be  exempt  under  current 
regulations,  to  the  eirtent  that  these 
units  are  managing  materials  exempt 
under  §261.6  (a)(3)(iv)-(vi). 

III.  Sununaiy  cfToday's  Final  Rule 

EPA  is  finalizing  a  revised  version  of 
the  January  8. 1988  proposal  in  today's 
notice.  The  final  rule  states  in  essence 
that  recovered  ofl  from  petroleuai 
refinery  operations,  petroleum 
exploration  and  production,  and 
transportation  incident  thereto,  is 
excluded  from  the  regulatory  definition 
of  solid  waste  if  it  is  subsequently 
inserted  into  the  petroleum  refining 
process  prior  to  crude  distillation  or 
catalytic  cracking.  The  recovered  oil 
thus  need  not  be  generated  at  the  site  of 
the  refining  process — a  potentially 
significant  expansion  of  the  proposal. 
This  exclusion  applies,  however,  only  if 
the  oil  is  not  managed  in  land  disposal 
units  or  accumulated  speculatively 
before  it  is  inserted. 

EPA  expects  that  most  of  tlie 
recovered  oil  affected  by  this  rule  will 
be  generated  from  wastewater  Lreatmen. 
operations.  As  explained  beiow.  EPA  is 


narrowing  the  proposal  (whirii  would 
have  excluded  petroleum  refming 
wastewaters  containing  oil  that 
eventually  gets  recycled)  by  finding  that 
refinery -operations  «pstream  of 
recovered  oil  systems  rnvolve 
wastewater  treatment,  not  an  on-going 
refining  process.  Thus,  petrdeum 
refinery  wastewaters  undergoing 
treatmeitt  Should  not  be  excluded  from 
the  definition  of  solid  waste.  In 
addition,  even  if  these  wastewater 
treatment  operations  are  characterized 
as  also  invoK'ing  recycling,  the 
operatitwrs  involve  discarded  residuals 
that  can  be  part  of  the  waste  disposal 
problem,  and  hence  tiie  wastewater 
treatment  operartions  need  not  be 
characterized  as  part  of  an  "ongoing 
production  process"  for  purposes  of 
excluding  materials  from  the  definition 
of  solid  waste.  Once  oil  is  recovered, 
however,  the  A.gency  believes  it 
reasonable  to  exclude  it  from  the 
definition  of  solid  waste  if  the  oil  is  to 
be  reused  in  the  refining  process  (even 
though  the  oil  may  still  require  a 
significant  amount  of  further  processing 
before  it  can  actually  be  so  reused).  TTiis 
is  because  the  recovered  oil  and  its 
management  within  refining  operations 
can  be  viewed  as  part  of  the  petroleum 
refining  process  and  not  part  of  the 
waste  disposal  problem. 

EPA  is  also  slightly  amending  the 
regulatory  exemption  for  petroleum 
coke  produced  using  oil-bearing  refmery 
hazardous  waste  (see  §261^  (a)(3)(viij, 
redesignated  {a)(3)(vi)  in  today's  rule). 
The  Agency  is  slightly  broadening  the 
current  exemption  so  that  it  also  applies 
to  coke  produced  by  a  single  petroleum 
refining  entity,  but  the  coker  is  located 
at  a  different  facility  fi-om  where  the 
hazardous  wastes  are  generated. 

As  a  matter  of  drafting,  the  principal 
cdiange  brought  about  by  today's  rule 
takes  the  form  of  an  excision  fi-om  the 
regulatory  definition  of  solid  waste. 
Specifically,  paragraph  (12)  is  being 
added  to  the  list  of  exclusions  in  §  261.4 
(a).  In  addition,  EPA  is  removing  the 
regulatory  exemption  in  §  261.6(aH3Kv) 
which  is  superseded  by  today's 
exclusirai,  and  redesignating  the 
remaining  exemptions  in  §  261.e(a)(3) 
(vi)  and  trii)  as  §261.6(a)(3)  (v)  and  [vi], 
respectively,  in  order  to  maintain 
consecutive  numbering.  EPA  is  also 
revising  twoother  regulatory 
exemptioms  in  §261.6(a)t3).  Finally, 
EPA  is  making  conformiag  changes  to 
§§  261.3(c)(2)(ii)(B)  and  266.100(b)(3), 
both«s  a  result  of  today's  rulemaking, 
and  to  reflect  conforming  changes  that 
EPA  inadvertei^ly  omitted  during 
promulgation  of  the  used  oil  final  rule 
(57  FR  41566  (September  10. 199ZH. 
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IV.  Scope  of  Today's  Final  Rule 

A.  Limiting  Scope  to  Recovered  Oil 
From  Petroleum  Refining,  Exploration 
and  Production 

As  noted  above,  today's  rule  excludes 
recovered  oil  generated  from  petroleum 
exploration,  production  and  refining 
activities,  and  from  the  transportation 
incident  thereto,  firom  being  a  solid 
waste  when  the  recovered  oil  is  inserted 
into  a  designated  point  in  a  petroleum 
refining  process.  This  section  of  the 
preamble  discusses  why  EPA  is  crafting 
the  exclusion  in  this  manner.  More 
.specifically,  we  discuss  why  the 
exclusion  does  not  cover  oil  recovered 
in  operations  downstream  from 
petroleum  refining,,  and  why  the 
exclusion  does  not  apply  to  recovered 
oil  fi-om  industries  other  than  petroleum 
refining,  exploration,  or  production. 

EPA  is  not  excluding  recovered  oil    • 
from  operations  downstream  of  refining, 
such  as  marketing  or  retail  sales, 
because  such  oil  is  already  excluded 
from  regulation  (so  long  as  it  is  not 
disposed  of).  Under  existing  section 
261.33,  unused  commercial  chemical 
products  that  are  recycled  in  most 
manners  are  not  solid  wastes  when  they 
are  recycled.  This  principle  applies  to 
unused  fuels  that  are  recycled  by  being 
returned  to  fuel-production  processes. 
(See  also  RCRA  section  3004  {q)(l), 
establishing  a  similar  principle.)  Thus, 
for  example,  if  a  bulk  oil  storage 
terminal  has  a  spill  of  product  and  is 
able  to  capture  the  spill  and  return  it  to 
a  refinery  or  other  legitimate  fuel 
production  operation,  the  spilled 
product  is  not  a  solid  waste.  (As  noted 
at  55  FR  22671  (June  1, 1990)  however, 
mere  assertion  of  an  intent  to  recycle  a 
commercial  product  spill  does  not 
convert  the  spill  into  a  non-waste.  There 
must  be  objective  indicia  that  recycling 
is  reasonable,  and  that  it  will  occur  in 
a  timely  manner.)      "       - 

For  Gifferent  reasons,  EPA  is  not 
extending  the  exclusion  to  recovered  oil 
from  non-petroleum  industries.  First, 
such  an  exclusion  istieyond  the  scope 
of  the  proposed  rule.  It  is  also  beyond 
the  scope  of  the  judicial  decisions 
construing  the  definition  of  solid  waste. 
These  decisions  indicate  that  when  one 
industry  sends  its  residual  materials  to 
another  industry  for  recycling,  the 
initial  industry  can  be  considered  to 
have  discarded  them.  API  v.  EPA.  906 
F.  2d  at  741^2;  Ilco  v.  EPA,  996  F.  2d 
1 126  (1 1th  Cir.  1993).  EPA  is  also 
concerned  that  when  recovered  oil 
originates  with  non-petroleum 
industries,  the  likelihood  increases  that 
the  oil  can  be  contaminated  with  toxic 
constituents  that  would  not  normally  be 
found  in  petroleum  industry  recovered 


oil.  See  generally,  56  FR  at  48009  (Sept. 
23, 1991);  and  see,  e.g.,  EPA's 
Development  Document  for  effluent 
guidelines  for  the  iron  and  steel 
industry  (skimmed  oil  from  iron  and 
steel  industry  contains  contaminants 
not  found  in  petroleum  recovered  oil).* 
Such  oily  material  consequently  is  more 
likely  to  differ  from  the  feedstocks 
customarily  processed  by  refineries  and 
thus  need  not  be  viewed  as  part  of  that 
process,  and  may  also  pose  risks  that 
can  hie  viewed  as  part  of  the  waste 
disposal  problem.  Finally,  the  Agency  is 
studying  this  iSsue  under  the  aegis  of 
the  Solid  Waste  Definition  Task  Force 
and  is  not  at  a  point  where  it  is  in  a 
position  to  make  a  final  determination.^ 

B.  Rationale  for  Excluding  Recovered 
Oil  and  Not  Wastewater  from  Being  a 
Solid  Waste 

EPA  is  also  determining  today  that  the 
pil  that  is  skimmed  from  plant 
wastewaters  during  wastewater 
treatment  (normally  during  the  initial 
oil/water/solids  separation  step 
occurring  during  primary  wastewater 
treatment),  as  well  as  oil  recovered  from 
other  sources,  is  not  a  solid  waste  if  it 
is  going  to  be  inserted  into  the  refining 
process  prior  to  the  point  in  the  process 
where  crude  distillation  or  catalytic 
cracking  occurs.  Thus,  the  recovered  oil 
systems  themselves  would  not  be  waste 
management  units.  (These  units  may, 
however,  contain  hazardous  wastes, 
such  as  K049,  which  become  subject  to 
regulation  when  removed  from  such 
units.  See  40  CFR  261.4  (c),  which  says 
that  hazardous  waste  regulation  does 
not  begin  for  (among  other  things) 
hazardous  waste  which  is  generated  in 
an  associated  non-waste-treatment- 
manufacturing  unit  until  the  waste  is 
removed  fi-om  the  unit.) 

The  petroleum  industry  argued  in  its 
public  comments  to  the  January  8, 1988 
proposal  that  plant  wastewaters 
containing  oil  are  not  solid  wastes 
either.  Rather,  they  characterize  the 
primary  wastewater  treatment 
operations  in  which  oil  is  skimmed 


"  Volumes  1-V  of  De\'elopment  Document  for 
Effluent  Limitations  Guidelines  and  Standards  for 
the  Iron  and  Steel  Manufacturing  Point  Source 
Category,  U.S.  EPA,  May  1982.  National  Technical 
Information  Service  »PB82-240-425,  -433,  -458. 
-466.  and  -474.  See  speciricall.v  Volume  HI,  pp. 
395-398:  Volume  IV.  pp.  107-129;  Volume  V.  p. 
227. 

■"  EPA  also  notes  thai  when  Congress  created 
certain  exemptions  (not  exclusions)  from  hazardous 
waste  fuel  labelling  requirements  to  accommodate 
certain  petroleum  industry  practices  involving 
recovered  oil,  it  limited  the  scope  of  those 
exemptions  to  fuels  produced  from  oily  materials 
"resulting  from  normal  petroleurh  refining, 
production  and  transportation  practices",  RCRA 
section  3004  U)(3).  This  is  similar  to  t hi;  scope  of 
today's  rule. 


from  plant  waters  as  still  being  part  of 
the  refining  process.  Thus,  the  argument 
goes,  any  step  at  a  refinery  that  involves 
some  recovery  of  oil  for  fiirther  use  is 
still  part  of  the  ongoing  refining  process 
and  cannot  involve  solid  waste  under 
the  holding  of  AMC/. 

EPA  disagrees  with  respect  to  primary 
wastewater  treatment  operations.  These 
operations  do  not  involve  secondary 
materials  that  are  "recycled  and  reused 
in  an  ongoing  manufacturing  or 
industrial  process",  AMCl,  824  F.  2d  at 
1186  (emphasis  original);  see  also  AMC 
II.  907  F.  2d  at  1186  (AMC /concerns 
only  "materials  that  are  'destined  for 
immediate  reuse  in  another  phase  of  the 
industry's  ongoing  production 
process' ")  (emphasis  original).  Primary 
wastewater  treatment  operations  exist  to 
treat  plant  wastewater.  The  percentage 
of  oil  in  plant  wastewaters  that  form  the 
influent  to  primary  wastewater 
treatment  is  minuscule,  on  the  order  of 
.0001  %  to  .000001  %  (i.e.  from  1  to  100 
parts  per  million  oil).  See  Tables  in 
Section  V,  Development  Document  for 
Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the 
Petroleum  Refining  Point  Source 
Category.  While  some  oil  may  be 
recovered  from  this  wastewater  (an 
activity  the  Agency  cert.iinly 
encourages,  and  indeed  requires  to 
prevent  the  oil's  discharge  to  surface 
waters  and  POTWs),  the  amounts  are 
not  significant  in  the  context  of  a 
refinery's  overall  production  activities. 
Clearly,  wastewater  treatment  is  the 
main  purpose  of  the  systems  in 
question,  and  any  oil  recovery  is  of 
secondary  import. 

Refinery  wastewater  is  not  a 
"secondary  material  immediately  reu.sed 
within  an  industrial  process".  Chemical 
Waste  Management  v.  EPA.  976  F.  2d  at 
14.  Primary'  wastewater  treatment  is  the 
first  step  in  the  wastewater  treatment 
process  that  purifies  the  discarded 
wastewaters  from  the  refining  process  so 
that  those  discarded  waters  can 
ultimately  be  discharged  to  navigable 
waters  pursuant  to  Clean  Water  Act 
requirements.  That  a  small  amount  of 
oil  is  removed  from  these  wastewaters 
in  the  course  of  treatment  does  not  make 
wastewater  treatment  a  petroleum 
refining  operation.  Put  another  way,  the 
fact  that  a  small  amount  of  oil  may  be 
recovered  from  large  volumes  of  the 
discarded  plant  wastewaters  does  not 
require  EPA  to  consider  those 
operations  to  involve  non-discarded 
materials,  and  hence  to  exclude  all  of 
the  materials  going  to  primary 
wastewater  treatment  operations  from 
the  definition  of  solid  waste.  AMC  II. 
907  F.2d  at  1186-7  ('discarded"  is  an 
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amhignous  tens  tbat  El'A  may  ioterpret 
in  a  reasonable  Baanner,  and  EPA's 
interpietaikiD  that  xeotversble  materials 
managed  in  wastewatet'  treatraent 
operaboDs  contaanmg  i 
impouBdmeats  were  i 
wastes  was  reasonablel 

On  the  other  band, 
systems  can  be  iegitimtteiy  viewed  as 
part  of  the  petrokuxn  rfcGning  process. 
The  input  to  the  recovered  oil  systems 
is  primarily  eel  sidmm^d  from 
wastewater  trealment  dfierations  as  well 
as  oil  recovered  from  acier  sources,  not 
discarded  refining  process  wastewaters. 
Recovered  oil  systems  do  not  exist  to 
remove  contaniinants  rom  -n-astewater. 
Rather,  their  purpose  i ;  to  restore 
recovered  oil  to  siiifH3  mt  purity  so  that 
it  can  be  reused  as  a  fe  idstock  material 
in  the  refining  process.  This  is  a  natural 
point  to  (i»iacteri2e  m  livities  as  being 
part  of  the  refining  pro  :;ess. 

It  is  thus  EPA's  view  tiiat  until  oil  is 
recovered  from  refiner  r  process 
wastewaters,  the  waste  waters  are 
discarded  materials  an  i  hence  solid 
wastes  potentially  subj  ect  to  regulation 
under  RCJIA."  (Wastev  aters  remaining 
after  oil  has  been  reco^  ered  are  slLll 
solid  wastes,  and  are  t;  f 
to  an  upsteeana  point  ii  i  the  refmery's 
wastewater  treatment  s  ystem.)  The  oil 
recovered  from  such  wastewaters  is  not 
a  solid  waste,  bcwevetr  | 
reinserted  into  tbe  refi:  ling  process  1. 
This  readxDg  is  not  onl  y  in  accord  with 
common  sense,  as  exp  ained  above,  but 
also  is  in  accord  with  1  CRA's  goals  and 
purposes.  AAfCZ/,  907 
API  906  F.  2d  at  740-i  1.  As  these  cases 
make  clear,  EPA  may  c  rdinarily 
consider  secondary  ms  terials  that  have 
"become  part  of  the  wi  ste  disposal 
problem*"  to  fee  discarc  ed.  API,  906  F. 
2dat741;/lA«:ff,  907  F.  2d  at  1186. 
Tbat  is  the  case  here,  t  iscarded  plant 
wastewaters  up  to  and  including  the 
primary  wastewater  tn  atment  step,  can 
contain  high  loadings  i  »f  hazardous 
constituents  that  may  tose 
environmental  harm  if  released.  It  is 
estimated  tbat  an  avert  ge  of  34%  of  the 
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"  On  d  aimilar  note,  the  Agi 
aciiviUtis  ai  pemdwiin 
Ctee-phaw  hydrocatfaon  ({ran 
removed  Croin  the  water  tabli 
g.'Oundwater  remediation  (se  > 
2. 1991  J).  These  hydroca: 
can  recover  materials  ranfiiot 
mostly  oM:  only  racovefed 
primarily  oil.  and  tliat  can  be 
refinery's  recovered  oil 
preireatmeni  (or  can  be  i 
renning  pwcsM  itwff),  wot; 
"recovered  ofl"  eliglbie  for 
maiuigemeni  of  {Mtroleuin-ct^taiDi 
groundwater  in  separation  a 
clearly  soiid  waste  (and  potei 
vHsXf)  management.  «n«nti: 
treat  maot. 
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beazene  (a  human  carcinogen)  entering 
a  petroleum  refinery's  -wastewater 
treatment  system  is  emitted  to  air  Erom 
the  wastewater  coHection  portion  of  the 
system;  when  primary  wastewater 
treatment  (i.e.,  a  non-enclosed  oil-water 
separakjr)  is  inchitied  in  this 
ca'iculation,  tbe  amount  of  benzene 
emitted  jeUtivelo  the  influent 
concentration  rises  to  47% .»  Primary 
wastewater  treatment  ako  is  sometimes 
conducted  in  Jand-^based  or  in-ground 
units,  which  can  (and  have)  resulted  in 
environmantal  contani nation.'*'  This 
further  iiidicates  that  these^peralions 
can  be  part  xiA  tbe  waste  management 
probleoi. 

la  addition,  petroleum  refiioeries 
frequently  generate  individual 
wa.stewater  streams  that  exhiiut 
characteristics  of  hazardous  waste, 
which  streams  are  mixed  together  so 
that  tbe  characteristic  is  removed.  (The 
characteristic  can  be  remo\'ed  either 
before  or  during  primary  treatment.) 
These  aggregated  wastewater  streams 
may  still  oontain  high  volumes  of 
hazanious  constKuents.  ho^-ever, 
because  aggregation  (i.e.  dilution)  and 
primaiy  treatment  do  not  significantly 
remove  or  destroy  all  hazardous 
constituents.  See  Tabiles  in  Section  V, 
Development  Document  for  Effluent 
Limitations  Guidelines,  New  Soarce 
Performance  Sktftdards  and 
Pretreatment  Standards  for  the 
Petroleum  ftefining  Point  Source 
Category.  The  aggregated  wastewaters 
are  then  managed  in  surface 
impoundments,  wiiere  biological 
treatment  occurs.  The  D.C.  Circuit  has 
made  clear,  in  Cbemicol  Waste 
Management  v.  EPA,  that  in  such 
circumstances  the  decharacterized 
wastewaters  cannot  be  managed  in 
surface  impoundments  unless  they  have 
first  been  treated  to  meet  the  treatment 
requiremecrtP  of  RQIA  Section  3004(m) 
(requiring  treatment  that  substantially 
removes  or  destroys  hazardous 
constituents  so  that  threats  to  human 
health  and  the  environment  are 
minimized),  or  unless  treatment 
equivalent  to  Section  3004(m)  treatment 
occurs  before  the  wastewaters  are 
discharged.  Id.  at  7, 20-24.''^  The  court 


'The  Agency  addieaaed  benzene  emissions -from 
waste  operatioiw  In  a  final  ritie  published  lanuary 
7.  1993  (S8  FK  3072)  using  risk -based  standards  for 
benzene.  See  also  EPA.  Final  NESHAP  Standards 
for  Waste  Ofterations:  Basis  for  Impact 
Calculations.  February  16, 1990.  Tbic  document  ii 
available  lo  tbefieaiene  Waste  Operations 
NESllAPd^ciet. 

'""Background  Document  to  Support  lasting  of 
Primary  Oil/Waier  Separation  Sludges  from  tlffi 
Petroleum  Refining induatry.'  U.S.  EPA. December 
22.  19ea.|ap.  6.  W-U. 

' '  Ef  AJc  attil  working  to  tnlerpret  the  scope  xA 
the  "'equivalence"  requirement  in  the  Chemical 


indeed  repeatedly  Teferred  to  these 
treatment  standards  as  the  core  of 
RCRA's  liazardous  «kraste  manageanent 
scheme.  Id.  at  23,  24. 

EPA's  interpretation  that  the  influent 
into  primary  wastewater  treatment 
consists  of  discarded  wastes,  not  in- 
process  prtroletnn,  is  fuHy  in  accord 
with  these  core  principtes  trf  RCRA. 
Decharacterized  wastewaters  that  are 
going  to  be  managed  in  surface 
impoundments  wouldjievertheless 
receive  Section  3084  [m]  treatment 
before  their  ultimate  discharge,  as 
required  by  the  Chemical  H'osfe 
Management  opinion.  Under  industry's 
preferred  reading,  however,  the 
decharacterized  wastewaters  would  not 
be  solid  wastes  at  all  imtil  all  oil 
recovery  has  been  completed,  even  if 
held  in  impoimdments.  At  that  point, 
the  wastewaters  wtnild  no  longer  exhibit 
a  characteristic  (because  they  have  been 
diluted  through  aggregation),  and  thus 
would  not  be  prohibited  wastes  subject 
to  Section  3004  (m)  treatment.  The 
"core  principles  of  RCRA"  would  thus 
be  avoided.  EPA  considers  its 
interpretation  of  "discarded."  that 
assures  proper  treatment  of 
characrteristicaliy  hazardous  petroleum 
refinery  wastewaters  that  are  going  to  be 
managed  in  surface  impoundments,  to 
be  more  reasonable. '^ 

EPA  ackarvowledges  that  it  initially 
proposed  to  exclude  all  such 
wastewaters  from  the  definition  of  solid 
waste.  53  FR  525-526.  However,  the 
Agency's  reasorring  was  based  in  part  on 
the  .same  mistaken  view  of  the  scope  of 
AMC I  that  vtras  later  rejected  by  the  API 
court.  906  F.  2d  at  746-41.  fEPA  even 
relied  in  part  on  the  overbroad 
"indigenous"  concept,  53  FR  525,  526, 
that  was  remanded  in  API.  906  F.  2d  at 
739,  742.)  The  Agency  is  obviously  not 
bound  by  its  proposal,  and  subsequent 
case  law  makes  clear  that  the  Agency- 
has  more  interpretive  discretion  than  it 
imagined  in  1988.  The  interpretation 
adopted  in  today's  rule  is  reasonable 
and  in  accord  with  statutory  goals  and 
purposes. 

Nor  is  today's  action  inconsistent 
with  AMCl's  statements  regarding  the 
scope  of  petroleum  refining  activities 
that  are  outside  the  scope  of  Subtitle  C. 
That  opinion  indicated  that  in 


Waste  Management  opinicm.  and  the  language  in 
the  lead  should  net  lie  taken  a«  representing  t  fte 
Agency's  retototion  of  the  taaue.  it  is  clear, 
however,  that  iheopinian  imposes  obligations  on 
facilities  that  use  impoundments  to  markage 
wastewaters  that  are  (iecharacterized  by  means 
other  than  full-§cale  sectioD  SOM  (tn)  treatment. 

■'  EPA  views  the  facts  here  as  similar  to  those  in 
the  AMC  U  CBM.  ^n  particular,  both  situations 
involve  wastewater  treatment  .operations,  where 
plant  wastewaters  could  uliimately  be  managed  in 
surface  impwondments. 
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petroleum  refining  operations  "(a)ny 
hydrocarbons  that  are  not  usable  in  a 
particular  form  or  state  are  returned  to 
an  appropriate  stage  in  the  refining 
process  so  they  can  eventually  be  used. 
Likewise,  the  hydrocarbons  and 
materials  which  escape  from  a  refinery's 
production  vessels  are  gathered  and,  by 
a  complex  retrieval  system,  retimied  to 
appropriate  parts  of  the  refining 
process."  824  F.  2d  at  1181.  Today's 
rule  does  not  assert  RCRA  jurisdiction 
over  any  refining  operations  that 
process  hydrocarbons  into  products,  nor 
over  hydrocarbons  that  are  lost  from 
process  vessels  and  are  gathered  for 
return  to  refining.  Rather,  the  Agency  is 
stating  that  up  to  and  including  primary 
wastewater  treatment,  plant  wastewaters 
are  just  that,  and  their  management  is 
potentially  subject  to  Subtitle  C 
controls.  Oil  that  is  recovered  fi-ora 
wastewater,  however,  is  no  longer  a 
solid  waste,  and  recovered  oil  systems 
that  do  engage  in  retrieval  of 
hydrocarbons  for  eventual  refining  are 
not  subject  to  RCRA  controls.'^ 

C.  Rationale  for  Excluding  Recovered 
Oil  From  Off-Site  Sources 

Today's  final  rule,  in  defining  the 
scope  of  recovered  oil  subject  to  the 
exclusion,  excludes  recovered  oil  from 
both  off-site  and  on-site  .sources.  EPA 
believes  that  recovered  oil  from 
petroleum  refining,  exploration  and 
production,  and  transportation  incident 
thereto,  whether  generated  from  these 
off-site  or  on-site  sources,  is  essentially 
the  same  raw  material  (i.e.,  "oil")  as  that 
which  is  normally  and  routinely 
transported  to,  and  inserted  into, 
petroleum  refining  processes.  Therefore, 
recovered  oil  from  off-site  sources 
should  also  be  excluded  when  it  is 
going  to  be  recycled  in  this  manner.'* 


'  'The  Agency  also  views  its  action  as  consistent 
with  its  rulemaking  involving  residues  from  coka 
by-product  operations  that  are  returned  to  the 
coking  process,  or  related  processes.  57  FR  27880 
(June  22,  1992).  The  Agency  stated  that  such 
maJsriaU  were  not  solid  wastes  provided  they  were 
not  land  dispowd  before  reinsertion.  See  40  CFR 
261.4(aMl0l  However,  unlike  the  petroleum 
wastewaters  containing  small  amounts  of  oil  at 
issue  here,  the  coke  byproduct  residues  were  found 
to  be  very  similar  to  the  raw  material  being 
replaced,  and  required  no  further  puriilcalion  lo  be 
usable.  They  cotild  be  inserted  more  or  less  directly 
into  tbe  coking  or  related  tar-r«fining  processes. 
Such  residues  are  conceptually  analogous  to  the 
purified  oil  coming  from  a  petroleum  slop  oil 
Caciiity. 

"•Certain  wastes  from  petroleum  exploration, 
development  and  peoduction  are  currentlv  exempt 
frt>m  Sublitla  C  i^guJalien  under  §  261.4(b)(5). 
There  may  be  a  degree  of  overlap  between  the 
materials  ewrtuded  by  today's  action,  and  materials 
currently  exempt  tuidar  §  261.4(bM5).  See  53  FR  at 
25446  (July  6.  19W.  56  FR  1S284  (Mar.  22. 1993). 
and  Report  to  Congress.  Management  of  Wastet 
from  the  Exploration.  Development,  and  Production 
of  Crude  Oi.  Natwal  Gas.  and  Geathermai  Energi; 


Examples  of  off-site  sources  of 
recovered  oil  include  oil  recovered  from 
other  petroleum  refineries,  and  from  oil 
and  gas  drilling  operations.'* 

This  exclusion  is  somewhat  brtaader 
than  that  proposed  in  the  January  8. 
1988  notice,  wrhich  would  have  limited 
the  exclusion  to  materials  generated  on- 
site.  53  FR  525.  However,  the  1988 
proposal  would  not  have  been  limited  to 
recovered  oil,  but  rather  would  have 
included  all  oil-bearing  secondary 
materials,  so  that  the  Agency  was 
particularly  concerned  with  limiting  the 
exclusion's  scope  because  such 
materials  as  listed  sludges,  tank  bottoms 
and  contaminated  media  could  be 
excluded.  Id.  In  addition,  if  the 
exclusion  was  to  cover  oil-bearing 
hazardous  secondary  materials.  EPA 
was  concerned  that  RCRA  Section 
3O04(r){2)  would  be  rendered 
meaningless.  Id.  These  concerns  are  no 
longer  present  when  the  exclusion  is 
limited  to  recovered  oil. 

The  main  reason  for  extending  the 
exclusion  to  recovered  oil  generated  at 
locations  other  than  a  refinery  (when 
such  oil  is  ultimately  returned  to  a 
refinery)  is  that  the  oil  is  essentially  the 
same  (in  terms  of  physical  composition 
and  potential  risk)  as  recovered  oil 
generated  on-site.  (The  only  significant 
difference  is  that  recovered  oil 
generated  off-site  is  transported— in  the 
same  manner  as  crude  oil.  EPA  does  not 
regard  this  distinction  as  significant 
enough  to  warrant  different  regulatory 
status  for  off-site  recovered  oil.)  The 
Agency  thus  is  responding  to  comments 
received  from  industry,  urging  the 
Agency  to  extend  the  scope  of  the 
exclusion  to  certain  off-site  activities. 
However,  these  commenters  argued 
further  that  refineries  comprise  but  one 
segment  of  a  large,  integrated  industry, 
extending  from  the  production  field, 
through  the  pipeline,  to  the  refinery,  to 
the  marketing  terminal,  to  tank  trucks, 
and.  ultimately,  to  the  customer.  EPA 
does  not  necessarily  accept  this 
argument,  which  is  unnecessary  to 
justify  today's  rule.  Again,  EPA  will 
continue  its  broader  policy  review  of  the 
Definition  of  Solid  Waste.  EPA  notes  as 


Volumes  1-3  and  Executive  Suinmories.  December 
1987,  EPA/53O-SW-«B-003,  for  descriptions  and 
clarifications  of  exempt  and  non-exempt  wastes 
from  oil  and  gas  exploiation.  development,  and 
production. 

"As  noted  above,  recovered  oil  does  not  include 
"used  oil"  (as  defined  in  40  CFR  279.1)  brought  lo 
a  refinery  from  off-site  sources.  (De  minimis 
quantitje*  of  uaed  oil  that  are  incideniaily  captured 
by  refinery  wastawalsr  trealment  systems  and 
subsequently  recovered  with  other'oil  are  not 
considered  used  oil.)  See  57  FR  41566  (Septembor 
10. 1992)  and  59  FH  r9»4  (March  4.  1994)  for 
discuaaion  oa  tha  scope  of  the  definition  of  used 
oil.  See  also  Section  X.C2  "Used  Oil"  later  in  this 
preamble. 


well  that  the  action  in  today's  rule  is  not 
precedential  for  other  industries. 
Determining  what  activities  are  a  part  of 
on-going  production  activities  and  not 
part  of  the  waste  disposal  problem 
necessarily  entails  £M:t-specific 
evaluation.  The  Agency's  conclusions 
regarding  secondary  materials  generated 
by  particular  industries  thus  need  not  he 
germane  to  the  regulatory  status  of 
secondary  materials  generated  by  other 
industries. 

V.  Rationale  for  Conditioning  the 
Exclusion  on  Recorered  Oil  Not  Being 
Placed  on  the  Land  and  Not  Being 
Accumulated  Speculatively 

This  rule  does  not  exclude  land-based 
hazardous  waste  management  units 
from  which  oil  may  be  recovered.  Thus, 
if  recovered  oil,  or  material  containing 
oil.  is  placed  in  land-based  units  such 
as  surface  impoundments  or  land 
treatment  units,  thase  units  remain 
subject  to  Subtitle  C  requirements 
(provided  the  material  being  placed  is 
hazardous  under  RCRA).  The  Agency 
considers  material  placed  in  such  units 
to  be  discarded,  and  hence  solid  wastes. 
See  also  AMCI.  824  F.  2d  at  n.20.  These 
are  classic  disposal  practices  (see  RCRA 
Section  1002(h)(7)),  and  pbcement  of 
oily  materials  in  such  units  (whether  for 
storage,  treatment,  or  disposal)  is 
inconsistent  with  the  use  of  the  material 
as  a  valued  product  In  addition,  the 
DC.  Circuit  held  in  AMC /7  that 
materials  destined  for  recycling  were 
still  solid  wastes  if  held  in  surface 
impoundments  before  being  recycled 
(907  F.  2d  at  1186). 

The  final  condition  for  the  exclusion 
to  apply  is  that  recovered  oil  not  be 
accumulated  speculatively  (as  defined 
in  §  261.1(c)(8))  before  it  is  recycled 
back  into  a  petroleum  refining  process. 
This  is  a  standard  condition  that  the 
Agency  appUes  to  otherwise  excluded 
secondary  materials  (see,  e.g.. 
§261.2(eM2)^iii))  to  prevent  the 
materials  being  held  for  prolonged 
periods  without  being  recycled,  with 
attendant  increased  environmental  risk. 
See  50  FR  at  634-635,  658-661  (Jan.  4. 
1985).  No  commenter  seriously 
questioned  applying  this  condition. 
Thus,  recovered  oil  that  would 
otherwise  be  excluded  that  is 
accumulated  speculatively  is  considered 
to  be  discarded  and  hence  a  solid  waste. 

VI.  Rationale  for  Not  Excluding 
Recovered  Oil  That  Is  Inserted  Into  the 
Pelrolemn  Refining  Process  After  Crude 
Distillation  or  Catalytic  Cracking  (i.e.. 
Into  a  Petrolnnn  Coker) 

Today's  final  rule  is  narrower  in 
scope  than  the  January  8. 1988  notice  iti 
that  the  Agency  is  not  finalizing  the 
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proposed  exclusion  of  recovered  oil  that 
is  converted  to  petroleum  coke.  EPA  is 
deferring  the  excluaon  at  this  time 
because  EPA  lacks  data  assuring  that 
hazardous  constitut  nts  from  petroleum 
refining  do  not  end  up  in  the  product  in 
quantities  that,  when  such  product  is 
utilized  as  a  fuel,  ct  uld  be  harmful  to 
human  health  and  t  le  environment. 
EPA  is  also  concern  id  that  toxic 
constituents,  such  as  heavy  metals,  can 
be  discarded  by  simple  incorporation 
into  the  coke  produ  :t.  In  effect,  the 
product  would  be  u  >ed  as  a  disposal 
medium  for  toxic  cc  nstituents,  and  so 
could  be  part  of  the  "waste  disposal 
problem."  The  Agency  also  lacks 
sufficient  data  to  sh  jw  whether  oil 
recovered  from  refinery  wastewater 
treatment  systems  contains  toxic  metals 
that  are  not  present  in  the  normal  feed 
to  a  petroleum  coke  ■.  Such  metals  could 
end  up  in  the  coke  ]  iroduct. 

In  contrast,  the  A  ;ency  is  excluding 
recovered  oil  insert  id  at  or  before  a 
point  in  the  refininj  process  designed  to 
remove  toxic  metal  md  organic 
contaminants,  i.e.,  f  rior  to  crude 
distillation  or  catal)  tic  cracking.  See  .50 
FR  28725  (July  15, 1 985)  and  50  PR 
49169  (November  2  ),  1985).  As 
explained  there,  the  distillation  process 
splits  the  feedstock  nto  fractions  based 
on  the  differing  boit.ng  points  of 
feedstock  componei  its.  Data  submitted 
by  API  at  that  time  ;  ndicated  that  most 
metals  concentrate  n  the  heavier 
petroleum  fractions  thereby  increasing 
the  probability  of  c(  ntaminant  removal 
from  many  fuel  frac  ions  produced 
using  distillation  (a  id  other 
contaminant-remov  ng  processes).  See 
50  FR  49170. 

Although  the  pro  >osed  exclusion  of 
recovered  oil  that  is  converted  to 
petroleum  coke  is  n  )t  being  finalized  in 
today's  rule,  for  dif  3rent  reasons  EPA  is 
slightly  amending  t  le  regulatory 
exemption  at  §261.  >(a)(3)(vii) 
(redesignated  §261.  3(a)(3)(vi)  in  today's 
rule)  for  petroleum  :oke  produced  using 
oil-bearing  refinery  lazardous  waste. 
The  exemption  stat(  s  that  such  coke  is 
subject  to  regulatioi  only  if  it  exhibits 
a  characteristic  of  h  izardous  waste.  (The 
exemption  recites  tlie  provisions  of 
RCRA  section  30041  q)(2)(A).)  The 
purpose  of  the  stati;  [e.  and  the 
exemption,  is  to  all  fw  petroleum 
companies  to  recyc  e  their  oily  refinery 
waste  to  their  petro  eum  coker,  without 
automatically  subjecting  the  coke  output 
to  the  rules  applica  ile  to  hazardous 
waste  fuels.  (Such  a  utomatic  effect 


could  occur  withou 


listed  wastes  are  be;  ng  reinserted  into 
the  coker,  because  c  f  the  derived-from 


rule.)  S.  Rept.  No.  2 
Sess.  39  (1983). 


)8.  98th  Cong.  1st 


the  exemption,  if 


Both  the  statutory  and  current 
regulatory  exemption,  however,  are 
worded  so  as  to  apply  only  to  situations 
where  petroleum  coke  is  produced  from 
hazardous  wastes  "at  the  same  facility  at 
which  such  wastes  were  generated 
•  *  •".EPA  believes  that  this 
limitation  is  unnecessarily  narrow,  and 
does  not  foreclose  a  regulatory 
expansion.  In  particular,  so  long  as  a 
petroleum  refinery  is  coking  its  own 
wastes,  it  should  not  matter  whether  the 
coker  is  located  at  the  site  where  wastes 
are  generated  or  at  a  different  facility. 
Since  the  generator  and  coker  operator 
remain  the  same  entity  (or  "person",  as 
defined  in  §  260.10)  there  is  sufficient 
guarantee  that  hazardous  wastes  of 
unknown  or  uncertain  composition  will 
not  be  used  in  the  coking  process, 
which  is  the  evident  concern  behind  the 
limitation  in  the  statute.  Cf.  50  FR  at 
28725  (July  15,  1985);  50  FR  49170 
(Nov.  29, 1985).  Since  the  hazardous 
wastes  would  remain  regulated  under 
RCRA  when  they  are  generated, 
transported,  and  stored  prior  to 
recycling,  id.,  potential  concerns 
regarding  tracking  are  also  addressed. 
EPA  also  sees  no  difference  in  the 
composition  of  coke  produced  partially 
from  on-site  and  off-site  hazardous 
wastes  when  the  coke  is  produced  by 
the  same  entity.  Consequently,  the 
Agency  is  slightly  broadening  the 
current  regulatory  exemption  so  that  it 
applies  to  coke  produced  by  a  single 
petroleum  refining  entity,  even  if  the 
coker  is  located  at  a  different  facility 
from  where  the  hazardous  wastes  are 
generated. 

Finally,  the  coking  process  itself 
continues  to  be  exempt  from  RCRA 
regulation  as  a  recycling  unit,  provided 
this  recycling  is  legitimate.  Section 
261.6(c)(1)  ("The  recycling  process  itself 
is  exempt  from  regulation  except  as 
provided  in  §  261.6(d).").  Today's  rule 
does  not  affect  this  provision. 

VII.  Rationale  for  Not  Excluding  Other 
Oil-Bearing  Hazardous  Materials 

Just  as  EPA  is  not  excluding  oil- 
bearing  wastewaters  from  the  definition 
of  solid  waste,  it  is  not  excluding  other 
similar  types  of  oil-bearing  materials, 
such  as  hazardous  wastewater  treatment 
sludges.  These  materials  are  not 
composed  primarily  of  oil;  they  are 
unlike  raw  materials  normally  used  in 
the  petroleum  refining  process;  and  the 
units  in  which  they  are  managed — API 
separators,  DAF  units,  land  treatment 
units  and  surface  impoundments — are 
not  parts  of  the  refining  process,  but 
rather  function  as  waste  holding  and 
treatment  units.  In  addition,  there  have 
been  many  damage  incidents  associated 
with  management  of  such  materials  as 


toxic  sludges  from  wastewater 
treatment,  confirming  that  these 
materials  are  part  of  the  waste  disposal 
problem,  rather  than  part  of  an  on-going 
manufacturing  operation.  (See,  for 
example,  the  Listing  Background 
Documents  for  Hazardous  Wastes  K048- 
052  and  F037-O38.)  For  these  reasons, 
the  Agency  continues  to  classify  these 
materials  as  discarded,  within  the 
meaning  of  RCRA  Section  1004  (27). 
Recovered  oil  that  is  obtained  from  such 
wastes,  however,  is  excluded  from  the 
definition  of  solid  waste  under  today's 
final  rule  (assuming  the  rule's 
conditions  are  satisfied). 

The  Agency  is  also  aware  of  various 
types  of  units  designed  to  treat  wastes 
K048-K052  and  F037-F038,  in  order  to 
reduce  the  volume  and  toxicity  of  these 
wastes,  as  well  as  to  recover  oil.  See, 
e.g.,  57  FR  37198  (August  18, 1992). 
EPA  does  not  view  these  units  as  part 
of  the  manufacturing  (i.e.,  refining) 
process,  because  such  units  are  not  part 
of  a  continuing  series  of  unit  operations 
that  crack/distill/fractionate  crude  oil. 
The  input  to  these  units  are  materials 
such  as  wastewater  treatment  sludges, 
that  contain  relatively  small  amounts  of 
oil.  A  different  determination  frustrates 
the  Congressional  objective  that 
hazardous  waste  be  treated  properly. 
These  types  of  units  are  the  basis  for 
treatment  standards  under  the  land 
disposal  restrictions  for  K048-K052  and 
F037-F038.  If  the  sludges  treated  in 
these  units  are  no  longer  hazardous 
waste,  they  would  not  need  to  be  treated 
by  application  of  BOAT  so  as  to 
minimize  the  threats  they  pose.  Cf.  API, 
906  F.  2d  at  741-742.  Thus,  excluding 
such  sludges  from  jurisdiction  until 
properly  treated  could  contribute  to  the 
waste  disposal  problem  that  Congress 
sought  to  remedy.  Finally,  although  EPA 
is  not  excluding  these  types  of  oil- 
bearing  materials  (such  as  hazardous 
wastewater  treatment  sludges),  the  units 
in  which  the  recovery  of  oil  is  occurring 
may  still  be  a  type  of  recycling  unit,  and 
therefore  may  be  exempt  from  RCRA 
permitting  requirements  under  40  CFR 
261.6(c)(1). 

VIII.  Demonstration  That  Recovered  Oil 
Meets  Conditions  of  Exclusion 

Under  §  261.2(f),  persons  claiming 
that  recovered  oil  is  excluded  from  the 
definition  of  solid  waste  bear  the  burden 
of  proof  in  enforcement  actions  to 
demonstrate  that  they  qualify  for  the 
exclusion.  This  would  normally  require 
some  type  of  demonstration  that  the 
recovered  oil  is  going  to  be  and  actually 
is  used  in  a  petroleum  refining 
operation  prior  to  crude  distillation  or 
catalytic  cracking.  For  on-site  sources, 
this  documentation  could  be  entries  in 


the  operating  records  of  the  iaciUty 
showing  where  the  oil  is  recovered  and 
where  i<  re-entexs  the  refining  process. 
For  off-site  sources,  this  demonstration  _ 
is  especially  impwrtanL  Adequate 
documentation  could  entail  bona  fide 
contractual  agreements  with  other 
facilities  to  take  the  recovered  oil. 
shipping  or  defivery  records  to  the 
receiving  facility,  or  other  similar 
records.  These  records  are  important  to 
show  enforcement  personnel  that  the 
conditions  of  the  exclusion  have  been 
met  Without  this  documentation,  the 
burden  of  proof  will  ordinarily  not  be 
satisfied  because  enforcement  personnel 
will  have  no  way  of  verifying  that  the 
recovered  oil  actually  was  used  in  the 
refining  process  and  the  assumption  can 
be  made  that  the  oil  was  not  reused,  and 
was  instead  seat  off-site  or  managed  on- 
site  as  a  hazardous  waste. 

IX.  Examples  of  How  Today's  Rule 
Operates 

Example  1 

Petroleum  refinery  A  generates  wastewater. 
As  part  of  primary  wastewater  treatment,  it 
skims  oil  fram  the  wastewater.  This 
operation  occurs  in  wastewater  treatment 
tanks.  The  skimmed  oil  is  then  gathered  and 
inserted  dixectJy  into  crude  oil  storage  units 
for  insertion  into  the  refining  process. 

The  refinery  process  wastewater  is  still 
considered  to  be  a  solid  waste, 
notwithstanding  that  some  oil  is  skimmed 
from  it.  The  wastewater  treatment  tanks  used 
for  treating  the  wastewater  are  exempt  from 
subtitle  C  regulation.  Section  264  1(g)(6). 
265.1(c)(10j.  The  skimmed  oil  is  recovered 
oil  that  is  excluded  from  being  a  solid  waste 
under  today's  regulation  because  it  originates 
from  petroleum  refining,  it  is  not  land 
disposed  tjefore  being  recycled,  and  it  is 
returned  to  the  designated  part  of  the 
petroleum  refining  process.  (This  answer 
assumes  that  the  recovered  oil  is  not  being 
accamulated  speculatively.) 

Example  2 

Same  facts  as  Example  1,  except  that  the 
skimmed  oil  requires  processing  in  the 
plants  slop  oil  system.  This  process  involves 
demulsifying  and  separation  via  chemical 
addiUon,  thermal  treatment,  and  gravity 
separation. 

Same  answer  as  in  Example  1.  It  should 
also  be  noted  that  water  and  solids  from  the 
slop  oil  system  can  be  wastes,  and  if 
hazardous,  can  be  subject  to  SubUtle  C 
regulation  once  they  are  removed  from  the 
slop  oil  tanL 

Example  3 

Same  facts  as  Example  1 .  except  that  the 
source  of  the  recovered  oil  is  a  petrochemicaJ 
plant  Mrastewater  treatment  system. 

The  oil  is  not  excluded  horn  tieing  a  solid 
waste  under  today's  rule  because  it  does  not 
come  firom  petroleum  refining,  exploration  or 
i  I  oductioQ  operations. 


Example  4 

Facility  B  recovers  oil  from  spills  at 
exploration  md  production  operations.  The 
oil  is  trucked  to  a  tank,  where  separation 
occurs.  The  separated  oil  is  put  into  a 
pipeline  for  ultimate  insertion  inio  crude  oil 
storage  units  at  a  petroleum  refinery. 

The  oil  recovered  from  the  spills  is 
excluded  from  being  a  solid  waste.  It  is  a  type 
of  recovered  oil.  and  is  excluded  because  it 
originates  from  exploration  and  production 
activities,  is  not  land  disposed  or 
accumulated  speculatively,  and  is  inserted 
into  a  refining  pirocess. 

Example  5 

Facility  C  is  a  bulk  petroleum  storage 
facility.  Oil  spilled  from  its  product  storage 
tanks  is  too  contaminated  to  be  directly  used 
as  product.  The  oil  is  sent  back  to  a  refinery 
where  it  is  placed  in  a  slop  oil  system  and 
returned  to  the  refining  process. 

The  spilled  oil  is  excluded  from  being  a 
solid  waste,  not  under  today's  rule,  but  under 
§  261.33  (and  §  261.2  Table  1)  because  it  is 
a  commercial  chemical  product  that  is  being 
recycled  rather  than  abandoned.  (EPA 
interprets  this  principle  to  apply  to 
commercial  chemical  products  that  exhibit 
characteristics  as  well  as  those  listed  in 
§261.33.  50  FR  14219  (April  U.  1985).)  (This 
answer  assumes  that  the  oil  is  recovered 
promptly  and  that  the  spills  do  not  create 
permanent  land  disposal  units.  See  55  FR 
22671  (June  1.1990).) 

All  of  these  answers  assume  that  legitimate 
recycling  is  occurring.  See  discussion  of 
sham  recycling  criteria  in  many  prior  Agency 
notices,  such  as  53  FR  522  (Jan.  8. 1988)  and 
56  FR  7143.  7185  (Feb.  21.  1991). 

X.  Relationship  to  Other  Programs 

A.  Clean  Air  Act  (Benzene  NESHAP) 

On  January  7. 1993  (58  FR  3072)  EPA 
promulgated  under  Section  112  of  the 
Clean  Air  Act  (42  U.S.C.  7412)  final 
amendments  to  the  benzene  waste 
operations  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
(V  FF  at  40  CFR  part  61).  Sources 
affected  by  V  FF  include  chemical 
manufacturing  plants,  by-product 
recovery  plants,  petroleum  refineries, 
and  facilities  at  which  waste 
management  units  are  used  to  treat, 
store,  or  dispose  of  waste  generated  by 
chemical  manufacturing  plants,  by- 
product recovery  plants,  or  petroleum 
refineries. 


B.  Clean  Water  Act 

Today's  rule  does  not  affect  petroleum 
facilities'  obligations  under  the  Clean 
Water  Act,  and  is  consistent  with  the 
Agency's  prior  descriptions  of  primary 
wastewater  treatment  activities  at 
petroleum  refin^-ies  as  involving 
wastewater  treatment,  not  recycling  of 
in-process  material. 


C.RCRA 

1.  RCRA  Air  Emission  Standards 

EPA  has  issued  regulations  that 
implement  portions  of  RCRA  Section 
3004(n),  which  provision  requires  EPA 
to  issue  rules  regulating  air  emissions 
resulting  from  facilities  that  treat,  store. 
Of  dispose  of  hazardous  wastes.  40  CFR 
parts  264  and  265  Subparts  AA  and  BB. 
These  rules  control  organic  emissions 
from  vents  and  equipment  leaks  from 
units  managing  hazardous  wastes, 
which  units  either  are  already  subject  to 
RCRA  Subtitle  C  permitting 
requirements,  or  are  recycling  units 
located  at  facilities  which  has  other 
units  already  subject  to  Subtitle  C 
permitting  requirements. 

Today's  rule  does  not  affect  any  units 
that  are  subject  to  regulation  under 
subparts  AA  or  BB.  This  is  because  die 
units  that  are  affected  by  today's  rule  are 
not  presently  subject  to  Subtitle  C 
regulation,  either  because  they  are 
wastewater  treatment  tanks  exempt  from 
regulation  under  §§  264.1(g)(6)  and 
265.1(c)(10).  because  they  are  recycling 
units  not  covered  by  the  Subpart  AA  or 
BB  regulations  (Le.,  are  not  "distillation, 
fractionation,  thin-film  evaporation, 
solvent  extraction,  or  air  or  steam 
stripping  operation",  see  §§  264.1030(b). 
264.1050(b).  265.1030(b).  and 
265.1050(b))  and  otherwise  exempt  from 
regulation  under  §  261.6(c)(1).  or 
because  they  manage  materials  exempt 
from  regulation  under  §  261.6(a)(3)  (iv). 
(v)  and  (vi). 

2.  Used  Oil 

Today's  rule  does  not  affect  petroleum 
facilities'  obligations  under  the  Used  Oil 
Rule.  See  generally.  57  FR  41566 
(September  10. 1992)  and  59  FR  1994 
(March  4. 1994).  Today's  rule  excludes 
from  RCRA  Subtitle  C  requirements 
only  recovered  oil  as  described. 
Whether  or  not  recovered  oil  excluded 
under  today's  rule  is  subject  to  the  used 
oil  management  standards  depends  on 
whether  or  not  the  recovered  oil  does  or 
does  not  also  meet  the  definition  of  used 
oil.  Id.  The  Agency  recently  issued  a 
final  used  oil  rule  on  March  4.  1994  (see 
59  FR  10550)  which  affects  the 
definition  of  used  oil  and  deals  with 
issues  similar  to  those  in  today's  rule. 
According  to  this  final  used  oil  rule,  de 
minimis  quantities  of  used  oil  that  are 
incidentally  captured  by  a  refinery's 
wastewater  treatment  system  and 
subseqoenUy  recovered  along  with  other 
oil  in  a  refinery's  recovered  oil  system 
are  not  regulated  as  used  oiL  59  FR 
10550  (March  4. 1994). 
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of  Today's  Final 
3013.  7002  and 


EPA's  action  toda]  affects  only  the 
nnal  regulatory  defii  lition  of  solid 
waste.  It  does  not  inl  erpret  the  scope  of 
the  term  "solid  wastu"  for  purposes  of 
the  non-regulatory  authorities  in  RCRA 
Sections  3007,  3013,  7002  and  7003.  See 
40  CFR  §  261.1(b).  T  lus,  for  purposes  of 
those  authorities,  th<  Agency  (or 
citizens  in  the  case  qf  citizen  suits 
under  Section  7002(4)(1)(B))  would  have 
the  benefit  of  the  ful  jurisdictional 
reach  of  the  statutor  definition  of  solid 
waste.  See  Comite  P  o  Bescate  de  la 
Salud  V.  Puerto  Fico  Aqueduct  and 
Sewer  Authority,  881  F.  2d  180, 185  (1st 
Cir.  1989).  cert,  denied.  494  U.S.  1029 
(1990)  (upholding  reesonableness  of 
applying  narrower  definition  for 
regulatory  purposes  than  for  purposes  of 
imminent  and  substimtial  endangerment 
authority);  Connectii  :ut  Coastal 
Fishermen's  Association  v.  Remington 
Arms  Company,  989  F.  2d  1305  (2d  Cir. 
1993)  (noting  potent  al  appropriateness 
of  applying  narrowe  •  regulatory 
definition  of  solid  wjste  for  determining 
scope  of  Subtitle  C  r  ^ulation,  but 
applying  broader  sta  tutory  definition  in 
non-regulatory  cont«  xts  such  as  RCRA 
Sections  7002  and  7|)03} 

XI.  State  Authority 

A.  Applicability  of  f  ules  in  Authorized 
States 
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In  contrast,  under  Section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  the  HSWA  applies 
in  authorized  States  in  the  interim. 

Today's  amendments  are  not  imposed 
pursuant  to  HSWA.  The  rule  changes, 
therefore,  will  become  effective 
immediately  only  in  those  States 
without  interim  or  hnal  authorization, 
not  in  authorized  States.  The  effect  of 
the  rule  changes  on  authorized  State 
programs  is  discussed  next. 

B.  Effect  on  Authorized  State  Programs 

Today's  rule  will  not  be  effective  in 
authorized  States  since  the  requirements 
are  not  being  imposed  pursuant  to 
HSWA.  Thus,  the  requirements  will  be 
applicable  only  in  those  States  that  do 
not  have  interim  or  final  authorization. 
In  authorized  States,  the  requirements 
will  not  be  applicable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  laws. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modifications  to  EPA  for 
approval.  However,  it  should  be  noted 
that  authorized  States  are  only  required 
to  modify  their  programs  when  EPA 
promulgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
the  existing  Federal  standards.  Section 
3009  of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  of  the  Federal 
program,  States  are  not  required  to 
modify  their  programs.  See  40  CFR 
271. l(k).  Today's  amendments  to 
§  261.4  reduce  the  scope  of  the  existing 
Federal  requirements.  Therefore, 
authorized  States  will  not  be  required  to 
modify  their  programs  to  adopt 
requirements  equivalent  or  substantially 
equivalent  to  the  provisions  proposed 
today. 

However,  as  noted  above.  States  are 
required  by  §  271.21  to  revise  their 
programs  to  reflect  Federal  program 
changes.  51  FR  33722  (September  22, 
1986).  A  number  of  States  qualified  for 
final  authorization  prior  to  being 
required  to  adopt  the  redefinition  of 
solid  waste  rulemaking  of  January  4, 
1985  (50  FR  614).  Since  the  January  4, 


1985  rule  is  more  stringent  than  the  rule 
under  which  such  States  were 
authorized,  such  States  were  required  to 
revise  their  programs  in  accordance 
with  Part  271.21.  Today's  changes  will 
not  preclude  EPA's  abihty  to  authorize 
States  which  have  subsequently  adopted 
the  January  4, 1985  rule  since  it  would 
reduce  the  scope  of  the  Federal 
requirements.  However,  certain  aspects 
of  the  State's  regulation  will  be  broader 
in  scope  than  the  Federal  program  and 
therefore  not  part  of  the  authorized  State 
program.  This  means  that  while  they  are 
enforceable  under  State  law,  they  are 
not  subject  to  Federal  enforcement. 

40  CFR  271.21(eJ  provides  for 
extensions  of  time  at  the  discretion  of 
the  Regional  Administrator  for  States  to 
adopt  changes  to  their  regulations  and/ 
or  statutes  to  conform  to  change  in  the 
Federal  program.  The  question  arises, 
however,  of  whether  States  which  have 
not  yet  adopted  the  January  4  rule  must 
adhere  to  EPA's  published  compiiance 
schedules  for  such  adoption.  Where 
States  have  delayed  rulemaking  pending 
today's  rulemaking  clarifying  the  impact 
of  the  court's  decision,  the  EPA 
Regional  Administrators  may  be  flexible 
in  further  extending  the  modification 
deadlines.  EPA  Regional  Administrators 
should  take  into  account  the  States' 
regulatory  and/or  legislative  procedures 
in  deciding  what  further  extensions  may 
be  warranted.  However,  any  States 
which  have  delayed  rulemaking  should 
now  proceed  to  expeditiously  adopt  the 
January  4,  1985  rules  as  amended  by 
today's  notice. 

XII.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive' Order  No.  12866 

Under  Executive  Order  No.  12866  |58 
FR  51735  (October  4, 1993)1,  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  ot 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  lego! 


mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354),  requires  Federal 
regulatory  agencies  to  consider  the 
impact  of  rulemaking  on  "small 
entities."  If  a  rulemaking  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  agencies  must 
consider  regulatory  alternatives  that 
minimize  economic  impact. 

Today's  rulemaking  does  not  have  a 
significant  impact  on  any  small  entity. 
Rather,  it  excludes  from  the  definition 
of  solid  waste  certain  petroleum 
materials  being  recycled  within  the 
petroleum  industry.  Accordingly,  this 
deregulatory  action  will  not  add  any 
economic  burdens  to  any  affected 
entities,  small  or  large,  and  a  regulatory 
flexibility  analysis  is  not  required. 
Therefore,  the  Administrator  certifies 
pursuant  to  5  U.S.C.  601  et  seq..  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  today's  amendments 
reduce  the  scope  of  the  Subtitle  C 
regulatory  program. 

C.  Papen\'ork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements. 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection,  Hazardous 
waste.  Solid  waste.  Petroleum, 
Recycling. 

40  CFR  Part  266 

Environmental  protection,  Energy, 
Hazardous  waste.  Petroleum,  Recycling. 

Dated:  July  15.  1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  I  of  title  40  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  261— IDEtOIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922.  and  6938. 

2.  In  §  261.3,  paragraph  (c)(2){ii)(B)  is 
revised  to  read  as  follows: 

§  261 .3    Definition  of  hazardous  waste. 

(c)  *  •  * 

(2)  *   *   • 

(ii)  *   *   * 

(B)  Waste  from  burning  any  of  the 
materials  exempted  from  regulation  by 
§  261.6(a)(3)  (iv)  through  (vi).   ' 

*  *        •        *        • 

3.  A  new  paragraph  (a)(12)  is  added 
to  §  261.4  to  read  as  follows: 

§261.4    Exclusions. 

•  «         «         •         » 

(a)  *   *   • 

(12)  Recovered  oil  from  petroleum 
refining,  exploration  and  production, 
and  from  transportation  incident 
thereto,  which  is  to  be  inserted  into  the 
petroleum  refining  process  (SIC  Code 
2911)  along  with  normal  process 
streams  prior  to  crude  distillation  or 
catalytic  cracking.  This  exclusion 
applies  to  recovered  oil  stored  or 
transported  prior  to  insertion,  except 
that  the  oil  must  not  be  stored  in  a 
manner  involving  placement  on  the 
land,  and  must  not  be  accumulated 
speculatively,  before  being  so  recycled. 
Recovered  oil  is  oil  that  has  been 
reclaimed  from  secondary  materiafs 
(such  as  wastewater)  generated  from 
normal  petroleum  refining,  exploration 
and  production,  and  transportation 
practices.  Recovered  oil  includes  oil 
that  is  recovered  from  refinery 
wastewater  collection  and  treatment 
sy.stems,  oil  recovered  from  oil  and  gas 
drilling  operations,  and  oil  recovered 
from  wastes  removed  from  crude  oil 
storage  tanks.  Recovered  oil  does  not 
include  (among  other  things)  oil-bearing 
hazardous  wastes  listed  in  40  CFR  part 
261  D  (e.g.,  K048-K052,  F037,  F038). 
However,  oil  recovered  from  such 
wastes  may  be  considered  recovered  oil. 
Recovered  oil  also  does  not  include 
used  oil  as  defined  in  40  CFR  279.1. 


4.  In  §  261.6,  paragraph  (a)(3)(v)  is 
removed,  paragraph  (a){3)(vi)  is 
redesignated  as  (a)(3)(v),  and  paragraph 
(a)(3)(vii)  is  redesignated  as  (a)(3)(vi). 
Section  261.6  is  further  amended  by 
revising  paragraphs  (a)(3)(iv)  and  newly 
redesignated  (a)(3)(vi)  to  read  as  follows: 

§  261 .6    Requirements  for  recyclable 
materials. 

*  *        *        •        • 

(a)  *   *   • 

(3)  *   *   • 

(iv)  Fuels  produced  from  the  refining 
of  oil-bearing  hazardous  waste  along 
with  normal  process  streams  at  a 
petroleum  refining  facility  if  such 
wastes  result  from  normal  petroleum 
refining,  production,  and  transportation 
practices  (this  exemption  does  not  apply 
to  fuels  produced  from  oil  recovered 
from  oil-bearing  hazardous  waste,  where 
such  recovered  oil  is  already  excluded 
under  §261.4(a)(12); 

*  "  •        •        •        * 

(vi)  Petroleum  coke  produced  from 
petroleum  refinery  hazardous  wastes 
containing  oil  by  the  same  person  who 
generated  the  waste,  unless  the  resulting 
coke  product  exceeds  one  or  more  of  the 
characteristics  of  hazardous  waste  in 
part  261.  subpart  C. 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

5.  The  authority  cite  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a).  6924. 
and  6934. 

6.  Section  266.100(b)(3)  is  revised  to 
read  as  follows: 

§266.100    Applicability. 

»     .    •         •         *         * 

(b)  *  *  • 

(3)  Hazardous  wastes  that  are  exempt 
from  regulation  under  §§  261.4  and 
261.6(a)(3)  (iv)  through  (vi)  of  this 
chapter,  and  hazardous  wastes  that  are 
subject  to  the  special  requirements  for 
conditionally  exempt  small  quantity 
generators  under  §  261 .5  of  this  chapter; 
and 
*        *        •        «        • 
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1994.  Unless  extended  by  the  court,  the 
temporary  restraining  order  expires  on 
August  10, 1994.  A  hearing  on  a  motion 
for  a  preliminary  injunction  is 
scheduled  for  August  9, 1994. 

DATES:  As  of  July  25. 1994,  the  effective 
date  of  the  interim  regulations 
published  at  59  FR  30289  is  delayed  b)L 
the  temporary  restraining  order. 

FOR  FURTHER  INFORMATtON  CONTACT; 
Richard  McManus,  Office  of  the  Chief 
Counsel  (202)  927-6900. 

SUPPLEMENTARY  INFORMATION:  On  June 
13, 1994,  a  document  was  pubUshed  by 
U.S.  Customs  in  the  Federal  Register 
(59  FR  30289)  as  T.D.  94-51  setting 
forth  interim  regulations  implementing 
certain  statutory  amendments  to  the 
Customs  laws  contained  in  the  Customs 
modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  clarifying 
certain  procedures  for  shipments 
brought  into  the  U.S.  by  express 
consignment  operators  or  carriers. 

The  document  provided  for  a  45-day 
delayed  effective  date,  with  a  30-day 
comment  period  preceding  that  effective 
date.  The  effective  date  was  to  become 
July  28,  1994,  and  comments  were 
requested  by  July  13, 1994.. 


On  July  25, 1994,  the  National 
Customs  Brokers  and  Forwarders 
Association  of  America,  Ina  filed  a 
motion  for  a  temporary  restraining  order 
with  the  United  States  Court  Of 
International  Trade  (Court  No:  94-07- 
00423).  Pursuant  to  the  motion,  the 
temporary  restraining  order  was  issued 
by  the  court;  consequently.  Customs  is 
restrained  and  enjoined  from 
implementing  and  making  effective  the 
interim  regulations. 

Pending  the  outcome  of  the  hearing 
on  motion  for  a  preliminary  injunction, 
unless  otherwise  extended  by  the  court, 
Customs  is  enjoined  until  August  10, 
1994,  from  making  T.D.  94-51  effective. 
Consequently,  the  interim  regulations 
will  not  become  effective  prior  to 
August  10, 1994.  A  hearing  on  a  motion  ' 
for  a  preliminary  injunction  is 
scheduled  for  August  9, 1994.  When 
appropriate.  Customs  will  provide 
further  notice,  to  be  published  in  the 
Federal  Register,  concerning  the 
effective  date  of  the  interim  regulations. 

Dated:  July  26, 1994. 
Harold  M.  Singer, 

Chief,  Pegulations  Branch. 
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Title  3— 

The  President 


38549 


Presidential  Documents 


Presidential  Deternunation  No.  94-37  of  July  19,  1994 
Military  Sales  of  Depleted  Uranium  Ammunition 


Memorandum  for  the  Secretary  of  State  [and!  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  527  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropriations  Act,  1994 
(Public  Law  No.  103-87)  (the  Act),  I  hereby  determine  that  it  is  in  the 
-national  security  interest  of  the  United  States  to  allow  funds  provided  in 
that  Act  or  any  other  Act  to  be  made  available  to  facilitate  the  sale  of 
M-833  depleted  uranium  anti-tank  ammunition  to  Bahrain  and  Saudi  Arabia, 
and  M-829  depleted  uranium  anti-tank  ammunition  to  Saudi  Arabia  and 
Kuwait. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


(XrtUAJUt^A  ^J^t^A^^ 


IFR  Doc.  94-18687 
Filed  7-27-94;  3:36  pm] 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  July  19,  1994. 
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Presidential  Determination  No.  94-39  of  July  26,  1994 

Provision  of  Aviation  Insurance  Coverage  for 
Commercial  Air  Carrier  Service 


Memorandum  for  the  Secretary  of  Transportation  [and]  the  Secretary  of 
State  ■' 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  including  3  U.S.C.  301  and  49  U.S.C.  44302,  I  hereby: 

(1)  determine  that  continuation  of  authorized  humanitarian  relief 
air  services  to  Haiti  is  necessary  to  carry  out  the  foreign  oolicv 
of  the  United  States;  &     f       y 

(2)  approve  provision  by  the  Secretary  of  Transportation  of  insurance 
against  loss  or  damage  arising  out  of  any  risk  from  the  operation 
of  an  aircraft  in  the  manner  and  to  the  extent  provided  in  49 
U.S.C.  44301-44310,  whenever  he  determines  that  such  insurance 
cannot  be  obtained  on  reasonable  terms  and  conditions  from  any 
company  authorized  to  conduct  an  insurance  business  in  a  State 
of  the  United  States; 

(3)  delegate  to  the  Secretary  of  Transportation,  in  consultation  with 
the  Secretary  of  State,  the  authority  vested  in  me  by  49  U.S.C. 
44302(b),  for  purposes  of  responding  to  the  current  crisis  in  Haiti; 
and 

(4)  delegate  to  the  Secretary  of  Transportation,  in  consultation  witn 
the  Secretary  of  State,  the  authority  vested  in  me  by  49  U.S.C. 
44306(b)  for  purposes  of  responding  to  the  current  crisis  in  Haiti. 

The  Secretary  of  Transportation  is  directed  to  bring  this  determination  imme- 
diately to  the  attention  of  all  air  carriers  within  the  meaning  of  49  U.S.C. 
40102(a)(2),  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IXrto^-u^AM  ^5\am^ 


|FR  DOC  94-18679 
Filed  7-27-94;  2:39  pmj 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  July  26,  1994. 


38553 


Rules  and  Regulations 


Federal  Register 
Vol.  59,  No.  145 
Friday,  July  29,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart73 
RIN  3150-AF09 

Temporary  Access  to  Safeguards 
information 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  requirements  for 
criminal  history  checks  of  individuals 
granted  access  to  safeguards 
information.  The  final  rule  is  a  minor  - 
procedural  change  that  corrects  a  defect 
in  the  rule  that  limits  the  Commission's 
authority  to  waive  certain  requirements 
and  allow  temporary  access  to 
safeguards  information  (SGI)  pending 
completion  of  criminal  history  checks. 
EFFECTIVE  DATE:  August  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  N.E. 
Ervin,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone  (301)  504-2946. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  606  of  Public  Law  99-399, 
"The  Omnibus  Diplomatic  Security  and 
Anti-Terrorism  Act  of  1986,"  added 
Section  149,  "Fingerprinting  for 
Criminal  History  Record  Checks,"  to  the 
law  that  requires  nuclear  power  reactor 
licensees  and  apphcants  to  conduct 
criminal  history  checks  through  the  use 
of  FBI  criminal  history  data  on  each 
individual  who  is  permitted  unescorted 
access  to  the  facifity  or  is  permitted 
access  to  safeguards  information.     ' 
Section  149.b  states,  "The  Commission, 
by  rule,  may  relieve  persons  from  the 
obligations  imposed  by  this  section, 
under  specified  terms,  conditions,  and 


periods,  if  the  Commission  finds  that 
such  action  is  consistent  with  its 
obhgations  to  promote  the  common 
defense  and  security  and  to  protect  the 
health  and  safety  of  the  public." 

NRC  implementing  regulations  were 
published  March  2, 1987,  as  a  new 
§  73.57  to  10  CFR  Part  73  entitled, 
"Requirements  for  Criminal  History 
Checks  of  Individuals  Granted 
Unescorted  Access  to  a  Nuclear  Power 
FaciUty  or  Access  to  Safeguards 
Information  by  Power  Reactor 
Licensees."  Relief  from  the 
requirements  for  certain  situations  is 
provided  in  §  73.57(b)(2)(iv)  which 
states:  "Upon  further  notice  to  licensees 
and  without  further  rulemaking,  the 
Commission  may  waive  certain 
requirements  of  this  section  on  a 
temporary  basis  for  temporary  workers." 
In  Generic  Letter  87-10, 
"Implementation  of  10  CFR  73.57, 
Requirements  For  FBI  Criminal  History 
Checks,"  the  NRC  staff  addressed 
certain  conditions  under  which  these 
waivers  may  be  granted.  The  defect  that 
has  been  identified  is  that  waiver 
authority  is  limited  to  temporary 
workers  and  excludes  relief  for 
permanent  workers.  This  Umitation 
creates  questions  about  applying  the 
waiver  to  permanent  workers  who  may 
need  access  to  safeguards  information 
pending  completion  of  their  criminal 
history  checks. 

This  final  rule  amends  10  CFR  73.57 
to  clarify  the  Commission's  authority  to 
temporarily  waive  certain  requirements 
of  the  section  without  further 
rulemaking  as  provided  by  Public  Law 
99-399.  Specifically,  the  final  rule 
removes  the  phrase,  "for  temporary 
workers,"  from  10  CFR  73.57(b)(2)(iv). 

Correcting  this  defect  provides  the 
Commission  with  the  authority  to 
temporarily  waive  certain  requirements 
for  permanent  workers  as  well  as 
temporary  workers.  Permanent  workers 
uill  be  able  to  have  access  to  safeguards 
information  before  the  results  of  their 
FBI  criminal  history  checks  have  been 
received  and  evaluated.  This  relieves  an 
unnecessary  and  unreasonable  burden 
on  hcensees.  Permanent  employees 
recently  assigned  to  the  site  and  granted 
unescorted  access  based  on  temporary 
access  provisions,  pending  completion 
of  criminal  history  checks,  may  now 
have  access  to  SGI.  Without  this 
amendment,  these  employees  would  be 
precluded  from  tasks  for  which  access 


to  SGI  is  necessary  until  the  results  of 
the  criminal  history  checks  were 
complete.  This  amendment  is  consistent 
with  the  waiver  provisions  that  allow 
temporary  workers,  under  the  same 
circumstances,  access  to  SGI  when  this 
access  is  needed  for  specified  tasks. 

Because  this  amendment  is  a  minor 
procedural  change  that  corrects  an 
administrative  defect  in  the  rule,  notice 
of  proposed  rulemaking  and  public 
procedures  on  the  subject  are 
impractical  and  urmecessary  under  5 
U.S.C.  553.  This  amendment  is  effective 
3a  days  after  publication  in  the  Federal 
Register. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3150- 
0002. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  the  action  taken  in  this  final 
rulemaking  and  therefore,  that  a  backfit 
analysis  is  not  required  for  this  final 
rule. 

List  of  Subjects  in  10  CFR  Part  73 

Criminal  penalties,  Export,  Hazardous 
materials  transportation.  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  73. 
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PART  73— PHYSIC/ 
PLANTS  AND  MATE 


PROTECTION  OF 
MAIS 


1.  The  authority  ciiation  for  Part  73 
continues  to  read  as  follows: 


Authority:  Sees.  53. 
as  amended,  sec  147. 
2073,  2167.  2201);  sec 
68  Stat  1242,  as  amenc 
5841.5844). 

Section  73.1  also  issi 
141.  Pub.  L.  97-425, 
U.S.C  10155, 10161). 
issued  under  sec.  301, 
Stat.  789  (42  U.S.C.  58A 
is  issued  under  sec.  6( 
Stat.  876  (42  U.S.C.  2U 


61,68Stat.  930,  948, 

Stat.  780  (42  U.S.a 

:01,  as  amended.  204. 

1245  (42  U.S.Q 

td  under  sees.  135. 

Stat.  2232,2241,(42 
:tion  73.37(f)  also 
lb.  L.  96-295,  94 

|l  note).  Section  73.57 
Pub.  L.  99-399,  100 

i). 


2.  In  §  73.57.  paraiaph  (b)(2)(iv)  is 
revised  to  read  as  foljows: 

§  73.57    Requirements  for  criminal  history 
checks  of  Indivkhjats  granted  unescorted 
access  to  a  nuclear  power  facility  or  access 
to  Safeguards  Intorma^on  by  power  reactor 
licensees. 


(b)*   •  ► 

(2)'   •   • 

(iv)  Upon  further 
and  without  further 
Commission  may  waive 
requirements  of  this 
temporary  basis. 


r  otice  to  licensees 
1  ulemaking,  the 

certain 
section  on  a 


Dated  at  Rockville 
of  July  1994. 

For  the  Nuclear  Regu 
James  M.  Taylor. 
Executive  Director  for 
|FR  Doc.  94-18506 
BILUNG  CO06  TtM-OI-P 


Filei 


W,  aryl 


and  this  14th  day 
atory  Commission. 


C  peril  (ions. 

7-28-94;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

I 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  94-NM-1(^-AD;  Amendment 
39-6966;  AO  94-15-15 

Airworttilness  Directives;  Raytheon 
Corporate  Jets  Mod^  BAe  125-1 000 A 
and  Hawker  1000  Sepes  Airplanes 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Final  rule:  request  for 

comments. 

SUMMARY:  This  amenUment  adopts  a 
new  airworthiness  direcdve  (AD)  that  is 
applicable  to  certain  Kaytheon 
Corporate  Jets  ModellSAe  125-lOOOA 
and  Hawker  1000  senes  airplanes.  This 
action  requires  an  inspection  to  detect 
damage  and  to  detenbine  the  clearance 
between  the  hydraul  c  pipes,  adjacent 
pipes/components,  a  id  electrical 
looms/cables;  and  re  >air  or 


replacement,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
chafing  of  an  electrical  loom/cable  on  a 
hydraulic  pipe  and  of  chafing  between 
a  hydraulic  pipe  and  an  adjacent  pipe. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  loss  of  hydraulic 
pressure,  electrical  malfunction,  or  an 
in-flight  fire  due  to  abrasion  of  electrical 
loom/cable  insulation,  eventual 
electrical  shorting  of  the  cable,  and 
subsequent  burning  of  a  pinhole  in  a 
pipe. 
DATES:  Effective  August  15. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  15, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  27. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
103-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Raytheon 
Corporate  Jets  Inc.,  3  Bishops  Square,  St. 
Albans  Road  West,  Hatfield. 
Hertfordshire,  AL109NE.  United 
Kingdom.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schn)eder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPt^MENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Raytheon  Corporate  Jets  Model  BAe 
125-lOOOA  and  Hawker  1000  series 
airplanes.  The  CAA  advises  that  it  has 
received  reports  of  chafing  of  an 
electrical  loom/cable  on  a  hydraulic 
pipe,  which  caused  abrasion  of  the 
electrical  loom/cable  insulation, 
eventual  electrical  shorting  of  the  cable, 
and  subsequent  burning  of  a  pinhole  in 
a  pipe.  The  CAA  also  received  a  report 
of  chafing  between  a  hydraulic  pipe  and 
an  adjacent  pipe.  A  short  in  an  AC  cable 
combined  with  hydraulic  fluid  spray 
from  a  pinhole  in  a  hydraulic  pipe 
could  result  in  disruption  of  the 


electrical  system  and  a  possible  fire. 
These  conditions,  if  not  corrected,  could 
result  in  loss  of  hydraulic  pressure, 
electrical  malfunction,  or  an  in-flight 
fire. 

Raytheon  Corporate  Jets.  Inc..  has 
issued  Alert  Service  Bulletin  SB  A29- 
92,  dated  May  19. 1994,  which  describes 
procedures  for  a  one-time  detailed 
visual  inspection  to  detect  damage  and 
to  determine  the  clearance  between  the 
hydraulic  pipes,  adjacent  pipes/ 
components,  and  electrical  looms/ 
cables;  replacement  of  any  damaged  part 
with  a  new  part;  and  adjustment  of 
looms/cables,  pipe  connections,  and/or 
clamps,  if  necessary.  The  CAA  classified , 
this  alert  service  bulletin  as  mandatory 
in  order  to  assiu"e  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  tlxe  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  hydraulic  pressure, 
electrical  malfunction,  or  an  in-flight 
fire.  This  AD  requires  a  one-time 
detailed  visual  inspection  to  detect 
damage  and  to  determine  the  clearance 
between  the  hydraulic  pipes,  adjacent 
pipes/components,  and  electrical 
looms/cables;  repair  or  replacement  of 
any  damaged  part  with  a  new  or 
serviceable  part;  and  adjustment  of 
looms/cables,  pipe  connections,  and/or 
clamjw.  if  necessary.  Repair  of  any 
damaged  part  is  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA.  All  other 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 
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Cbnunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental.^and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wrill  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments^ 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-103-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  stifficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regtdation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwisewould  be 
significant  imder  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-15-15  Ra>-theon  Corporate  Jets,  Inc. 
(Formerly  British  Aerospace,  PLC): 

Amendment  39-8986.  Docket  94-NM- 
103-AD. 

Applicability:  Model  BAe  125-lOOOA  and 
Hawlcer  1000  series  airplanes;  as  listed  in 
Raytheon  Corporate  Jets  Alert  Service 
Bulletin  SB  A29-92.  dated  May  19,  1994; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  hydraulic  pressure, 
electrical  malfunction,  or  an  in-flight  Rre, 
accomplish  the  following: 

(a)  Within  28  days  after  the  effective  date 
of  this  AD.  perform  a  detailed  visual 
inspection  to  detect  any  damage  and  to 
determine  the  clearance  b»etween  the 
hydraulic  pipes,  adjacent  pipes/components, 
and  electrical  looms/cables,  as  specified  in 
Raytheon  Corporate  Jets  Alert  Service 
Bulletin  A29-92.  dated  May  19, 1994. 
Perform  this  inspection  in  accordance  with 
the  procedures  described  in  the  alert  service 
bulletin. 

(b)  If  any  damage  is  found,  prior  to  further 
flight,  accomplish  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD. 

(1)  Replace  the  damaged  part  with  a  new 
or  serviceable  part  in  accordance  with 
Raytheon  Corporate  Jets  Alert  Service 
Bulletin  A29-92,  dated  May  19,  1994.  Or 

(2)  Repair  the  damaged  part  in  accordance 
a  method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 


(c)  If  the  clearance  between  the  hydraulic 
pipes,  adjacent  pipes/components,  and 
electrical  looms/cables  is  less  than  0.5  inch 
(13  mm),  prior  to  further  flight,  repair  in 
accordance  with  Raytheon  Corporate  Jets 
Alert  Service  Bulletin  SB  A29-92,  dated  May 
19, 1994. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Corporate  Jets  Alert  Service 
Bulletin  SB  A29-92,  dated  May  19, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copie*  may  be  obtained 
from  Raytheon  Corpmrate  Jets  Inc.,  3  Bishops 
Square.  St  Albans  Road  West,  Hatfield, 
Hertfordshire.  AL109NE,  United  Kingdom. 
Copies  may  be  inspiected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  StreeeNW..  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
August  15, 1994. 

Issued  in  Renton,  Washington,  on  July  21, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-18285  Filed  7-28-94;  8:45  am) 
BILUNG  COOE  4«10-1»-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-19] 

Revision  of  Class  D  Airspace, 
Louisville,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  will  revise  the 
Louisville,  KY  Class  D  airspace.  It  will 
eliminate  the  overlapping  of  Louisville. 
Bowman  Field,  Class  D  airspace  with 
Louisville,  Standiford  Field  Class  C 
airspace  by  redefining  the  lateral  and 
vertical  limits  of  Bowman  Field  Class  D 
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airspace.  The  existir  g  Class  D  airspace        The  Rule 


area  for  Bowman  fie  d  extends  into  the 
overlying  Standiford  Class  C  airspace 
area.  This  revision  will  reduce  the 
ceiling  of  the  Class  U  airspace  from 
3,000  feet  Mean  Sea  Level  (MSL)  to  an 
altitude  of  up  to  but  hot  including  2.200 
feet  MSL  The  revisi  )n  will  also 
eliminate  the  small  ]  lortion  of  the 
Bowman  Field  Classi  D  airspace  area  that 
imderlies  the  Standiiord  Class  C 
airspace  area  due  to  pe  existing 
charting.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  operating  vi-ithin  Bowman  Field 
Class  D  airspace,  fro  n  aircraft  operating 
within  Standiford  CI  ass  C  airspace. 


EFFECTIVE  DATE:  090: 
1994. 


Airs  )ace 


FOR  FURTHER  INFORMATION 
Ralph  C.  Bixby, 
System  Management 
envision,  Federal  Av  ation 
Administration,  P.O. 
Atlanta.  Georgia  303^0 
305-5589. 


SUPPt-EMENTARY  INFOpMATION 
History 

On  March  10.  1994,  the  FAA 
proposed  to  amend  {  art  71  of  the 
Federal  Aviation  Re(  ulations  (14  CFR 
part  71)  to  revise  Cla  ss  D  airspace  at 
Bowman  Field  Airpc  rt.  Louisville,  KY 
(59  FR  11222).  The  4tisting  class  D 
airspace  area  for  Bov  'man  Field  extends 
into  the  overlying  St  mdiford  Class  C 
airspace  area.  This  n  vision  will  reduce 
the  ceiling  of  the  Class  D  airspace  from 
3,000  feet  MSL  to  an  altitude  of  up  to 
but  not  including  2,2  00  feet  MSL.  The 
revision  would  also  i  iliminate  the  small 
portion  of  the  Bowm  m  Class  D  airspace 
area  that  underlies  ti  e  Standiford  Class 


UTC.  October  13, 


CONTACT: 
Section. 
Branch.  Air  Traffic 


Box  20636, 
;  telephone  (404) 


C  airspace  1,700  foot 


changes  are  needed  t  o  avoid  confusion 


for  pilots  that  might 
the  Class  C  airspace 


nadvertently  enter 
irea  due  to  the 


existing  charting.  Int  crested  parties  were 


invited  to  participate 


proceeding  by  submj  tting  written 


comments  on  the  pre 


No  comments  objecting  to  the  proposal 
were  received. 

for 


tie : 


The  coordinates 
docket  are  based  on 
Datum  83.  This 
as  that  proposed  in 
Designations  for 
published  in 
Order  7400.9A  datec 
effective  September 
D  airspace  designati 
document  will  be  piiilished 
subsequently  in  the  i)rder. 


•Class 
Paragra  ih 


MSL  shelf.  The 


in  this  rulemaking 


posal  to  the  FAA. 


this  airspace 
4orth  American 
amendment  is  the  same 
notice. 

D  airspace  are 
5000  of  FAA 
June  17, 1993,  and 
6. 1993.  The  Class 
(ins  listed  in  this 


This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises 
Class  D  airspace  area  at  Bowman  Field 
Airport,  Louisville,  Kentucky.  This 
revision  redefines  the  vertical  and 
lateral  limits  of  Bowman  Class  D 
airspace  by  reducing  the  ceiling  of  the 
Class  D  airspace  area  &t)m  3,000  feet 
MSL  to  an  altitude  of  up  to  but  not 
including  2,200  feet  MSL  and  by 
eliminating  that  portion  of  the  Bowman 
Class  D  airspace  area  that  underlies  the 
Standiford  Class  C  airspace  1,700  foot 
MSL  shelf. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Para  5000    Class  D  Airspace 


ASO  KY  D  Louisville  Bowman  Field,  KY 
(Revised] 

Louisville.  Bowman  Field.  KY 


(Lat.  38''13'41"N.  long.  85'39'48"W) 
Standiford  Field  Airport 
(Ut  Sa^lCZS*?^.  long.  85''44'11'W) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  2,200  feet  MSL 
wthin  a  3.9-mile  radius  of  Bowman  Field, 
excluding  the  [)ortion  within  Louisville 
Standiford  Field.  KY.  Class  C  Airspace  Area, 
and  excluding  that  portion  south  of  the  081° 
bearing  from  Standiford  Field  Airport.  This 
Class  D  airspace  area  is  effective  during  the 
specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory.     T 
***** 

Issued  in  College  Park.  Georgia,  on  July  19. 
1994. 

Michael  J.  Powderly, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  94-18522  Filed  7-28-94;  8:45  am) 
BILLMO  COOe  4«10-t3-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9a-ANM-10] 

Modification  of  Class  D  Airspace; 
Seattte.  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  final  rule  published  on 
January  12, 1994,  concerning  the  Class 
D  airspace  descriptiom  for  Seattle- 
Tacoma  AirpMjrt.  This  rule  corrects  the 
airspace  designation  to  Class  Dl. 
EFFECTIVE  DATE:  0901  UTC,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland,  System  Management  Branch 
(ANM-530),  Air  Traffic  Division, 
Federal  Aviation  Administration,  1601 
Lind  Avenue  S.W..  Renton,  Washington 
98055-4056;  Telephone:  (206)  227- 
2536. 

SUPPLEMENTARY  INFORMATION:  On 
January  12, 1994,  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  that  amended  the  Seattle, 
Washington,  Class  D  airspace  area  to 
accommodate  arrival/departure  aircraft 
transitioning  between  the  en  route  and 
terminal  areas  in  western  Washington. 
However,  that  action  incorrectly 
designated  Class  D  airspace  instead  of 
Class  Dl  in  the  description  for  Seattle- 
Tacoma  Airport.  This  action  corrects 
that  error. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  in  the  Federal  Register  on 
January  12.  1994  (59  FR  1621)  and  the 
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corresponding  description  in  FAA 
Order  7400.9A.  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows: 

§71.1    [Corrected] 

On  page  1622.  in  the  second  column, 
the  description  for  the  Seattle-Tacoma 
International  Airport.  Washington  Class 
D  airspace  is  corrected  to  read  as 
follows: 

'Paragraph  5000    General 

•  •  •  «         * 

ANM  WA  Dl  Seattle-Tacoma  International 
Airport,  WA  (Revised] 

Seattle-Tacoma  International  Airport,  W.^ 

(lat.  47''26'56"N..  long!  122''18'34"W.) 
Seattle,  Boeing  Field/King  County 
International  Airport,  WA 
(lat.  47»31'48"N..  long.  122'18'07"\V.) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  3.000  feet  MSL 
beginning  at  law.  47''22'37"N.,  long. 
122°14'53"W.,  clockwise  along  the  5-mile 
radius  of  the  Seattle-Tacoma  International 
Airport  to  lat.  47"'29'38."N..  long. 
122°24'46"W..  thence  clockwise  along  the  5- 
mile  radius  of  Boeing  Field/King  County 
Internationa!  Airport  to  lat.  47°30'0O"N.. 
long.  122''25'00~W.,  thence  east  along  a  line 
to  lat,  AT'iO'OO^..  long.  122»18'0O"W.. 
thence  southeast  along  a  line  to  lait. 
47°26'00"N..  long.  122°14'51"W.,  thence 
south  along  a  line  to  lat.  47''25'49''N..  long. 
12214'54"W.,  thence  south  along  a  line  to 
the  point  of  beginning  excluding  that 
airspace  within  the  Seattle.  Washington. 
Class  B  airspace  area. 
*         •         •         •         • 

Issued  in  Seattle,  Washington,  on  July  12. 
1994. 

Temple  H.  Johnson,  Jr., 

.Manager,  Air  Traffic  Division.  Northwest 
Mountain  Region. 

(PR  Doc.  94-18524  Filed  7-28-94;  8:45  am] 
BILLING  COO€  4»10-1)-M 


14  CF«  Part  71 

(Airspace  Docket  No.  94-ANM-29] 

Modification  of  Class  D  Airspace; 
Cheyenne,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Cheyenne,  Wyoming, 
by  amending  the  area's  effective  hours 
to  coincide  with  the  associated  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
,with'  the  air  traffic  control  toyver  is 
required. 

DATES:  Effective  date— 0901  UTC. 
October  13, 1994. 


Comment  date:  Comments  must  be 
received  on  or  before  September  1, 
1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division.  Docket  No.  94-ANM-29. 
Federal  Aviation  Administration,  1601 
Lind  Avenue  S.W..  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region,  1601  Und  Avenue  S.W.. 
Renton.  Washington  98055-^056. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-29,  1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rula  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  After  the  review  of  any 
comments,  and,  if  the  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  proceedings  to 
amend  the  regulation  or  extend  the 
effective  date  of  the  rule. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Cheyenne,  Wyoming,  by 
amending  the  area's  effective  hours  to 
coincide  with  the  associated  control 
tower's  hoiu-s  of  operation.  Prior  to 
Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  this  airport.  However, 
Airspace  Reclassification,  effective 
September  16.  1993,  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designation  "Class  D  airsf>ace.*'  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 


The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  vrith  the  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  this  air  traffic  control  tower  is 
required. 

"The  coordinates  for  this  airspace 
docket  are  based  cm  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FA.\ 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  modify  this  Class  D  airspwce 
area  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  this 
area.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navig.ition,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Lis*  of  Subjects  in  14  CFR  Pari  71 

Airspace.  Incorporation  by  iipfcrcnce. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(aJ. 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1059- 
1963  Comp.,  p  389:  49  U  S  C  106(g):  14  CFR 
11.69. 
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Ore  er 


§71.1    [Amended] 

2.  The  incor[ 
14  CFR  71.1  of  the 
Administration 
Airspace  Designations 
Points,  dated  June 
effective  Septembei 
amended  as  follow; 

Paragmph  5000— -Ce/i  eml 


pora^on  by  reference  in 
ederal  Aviation 
7400.9A, 
and  Reporting 
t7,  1993.  and 
16, 1993,  is 


ANM  WY  D  Cheyenni ,  WY  (Revisedl 

Cheyenne.  Airport,  Wif 

(lat.  41''09'21"  N..  l^ng.  104"'48'46"  W.) 
Cheyenne  ILS  OM 

(lat.  41°08'48"  N.,  Idng.  104''4O'44"  W.) 

That  airspace  extent 
surfoce  to  and  includ 
within  a  5.6-mile  radi 
Airport,  and  within  1. 
Cheyenne  11^  localiz^ 
from  the  5.6-mile  radilis 
Class  D  airspace  area 
specific  dates  and  tim^ 
advance  by  a  Notice  t( 
date  and  time  will  the  -eafter 
published  in  the  Airp  irt/Fi 


ng  upward  from  the 
ig  8.700  feet  MSL 
IS  of  the  Cheyenne 
i  miles  each  side  of  the 
east  course  extending 
to  the  OM.  This 
i  3  effective  during  the 
established  in 
Airmen.  The  effective 
be  continuously 
acility  Directory. 


14  CFR  Part  71 


[Airspace  Docket  No 

Establish  Class  E 
CO 


agency:  Federal  A\*ation 
Administration  (Fa|a).  DOT. 

ACTION:  Final  rule. 


Trinidad,  Colorado 


new  instrimient  apj  roach  procedure 


requires  controlled 


'Class  E"  airspace, 
will  be  depicted  on 
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Issued  in  Seattle,  W  ishington,  on  July  15, 
1994. 

Temple  H.  lohnson,  fi . 
Manager,  Air  Traffic  Lf 
Mountain  Region. 
|FR  Doc.  94-18527  Filed 
SILUNG  COOE  4»10-13-M 


ivision.  Northwest 
7-28-94;  8:45  am] 


94-ANM-26] 

t  jrspace;  Trinidad, 


summary:  This  acti<  m  establishes  Class 
E  airspace  at  the  Pe  ry  Stokes  Airport, 


Establishment  of  a 


lirspace  for  the 


procedure.  Airspac<  reclassification,  in 
effect  as  of  Septeml  er  16, 1993,  has 
discontinued  use  oi  the  term  "transition 
area,"  replacing  it  v  ith  the  designation 


The  Class  E  airspace 
aeronautical  charts 


for  pilot  reference  v  hen  the  new 
approach  procedur«  s  become  effective. 
EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANMj-536,  Federal 
Aviation  Administi  ition.  Docket  No. 
94-ANM-26, 1601  Jnd  Avenue  SW.. 
Renton,  VVashingtot;  98055-4056; 
Telephone:  (206)  2i  7-2536. 


SUPPI.EMENTARY  INFORMATION: 
History 

On  May  10, 1994,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  for  the  Perry  Stokes 
Airport,  Trinidad,  Colorado  (59  FR 
24093).  Interested  parties  were  invited 
to  participate  in  the  rulemaking  process 
by  submitting  such  written  data,  views, 
or  arguments  as  they  desired.  No 
comments  were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  Class  E  airspace 
designations  for  airport  surface  areas 
and  for  airspace  areas  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  are  published  in  Paragraphs  6002 
and  6005,  respectively,  of  FAA  Order 
7400.9A  dated  June  17, 1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  The 
coordinates  in  this  final  rule  are  in 
North  Am^can  Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the" 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Trinidad,  Colorado. 
It  will  provide  controlled  airspace  for  a 
new  instrument  approach  procedure  at 
the  Lake  County  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PAFTT  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a>,  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69.  ^ 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002    Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ANM  CO  E2  Trinidad,  CO  (Revised] 

Trinidad,  Perry  Stokes  Airport,  CO 

(lat.  37°15'36"  N,  long.  104''20'24"  W) 
Trinidad  NDB 

(lat.  37°18'22"  N,  long.  104"'20'00"  W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.2-mile  radius  of  the  Perry 
Stokes  Airport,  and  within  2.6  miles  each 
side  of  the  355°  bearing  from  the  Trinidad 
NDB  extending  &t>m  the  4.2-mite  radius  to  7 
miles  north  of  the  NDB. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  E5  Trinidad,  CO  (Revised) 

Trinidad,  Perry  Stokes  Airport,  CO 

(lat.  37"'15'36"  N,  long.  104''20'24"  VV) 
Trinidad  NDB 

(lat.  37">18'22"  N,  long.  104''20'00"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Perry  Stokes  Airport  and  within 
3.1  miles  each  side  of  the  355°  bearing  from 
the  Trinidad  NDB  extending  frtDm  the  6.7- 
mile  radius  to  10  miles  north  of  the  NDB;  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  10.4  miles  west  and 
16.8  miles  east  of  the  355°  and  175°  bearing 
from  the  Trinidad  NDB  extending  from  19.7 
miles  south  to  28  miles  north  of  the  NDB. 
•         ••.*.* 

Issued  in  Seattle,  Washington,  on  )uly  15, 
1994. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division. 

|FR  Doc.  94-18525  Filed  7-28-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-04] 

Modification  of  Class  E  Airspace; 
Ankeny  Regional  Airport,  Ankeny,  FA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  designation  of  the 
Ankeny  Regional  Airport,  Ankeny. 
Iowa,  Class  E  airspace  published  in  a 
final  rule  tm  Monday,  May  2,  1994  (59 
FR  25502.  Airspace  Docket  Number  93- 
ACE-04. 

EFFECTIVE  DATE:  0901  U.T.C.  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  J.  Randolph,  Airspace 
Technician,  Air  Traffic  Division,  System 
Management  Branch,  ACE-530c. 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City,  Missoiui 
64106;  telephone  numben  (816)  426- 
3408. 

SUPPl-EMENTARY  INFORMATION: 

History 

Federal  Register  Document  94-10377, 
Airspace  Docket  93-ACE-04,  published 
on  May  2. 1994,  (59  FR  4609), 
established  Class  E  airspace  at  the 
Ankeny  Regional  Airport,  Ankeny, 
Iowa.  An  error  was  discovered  in  the 
geographical  coordinates  used  to 
describe  the  airspace.  This  action 
corrects  that  error.  This  change  does  not 
affect  the  size  of  the  Class  E  airspace. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  the  Ankeny  Regional 
Airport,  Ankeny,  Iowa,  Class  E  airspace, 
as  published  in  the  Federal  Register  on 
May  2. 1994  (59  FR  22502),  (Federal 
Register  Document  94-10377,  page 
22502,  column  2),  is  corrected  in  the 
amendment  to  the  incorporation  by 
reference  in  14  CFR  part  71  as  follows: 

PART  72— [CORRECTED] 
§71.1    Designation  [Corrected} 


ACE  lA  ES  Ankeny,  Ankeny  Regional 
Airport,  lA  (Corrected) 

By  changing  the  geographicalcoordinates 
from  "(lat.  41"41'28''  N,  long.  93*34'00"  W]." 
to  "lat  41°41'28"  N.  long.  93°34'00"  W)." 


Issued  in  Kansas  City,  Missouri,  on  June 
22,  1994. 

Clarence  E.  New)>em, 

Manager,  Air  Traffic  Division.  Central  Region. 
(FR  Doc  94-18520  Filed  7-28-94:  8:45  am) 

BR.Lm6  COOE  4»1fr-1>4l 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-13} 

Removal  of  Class  E  Airspace; 
HigginsvUle,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  removes  Class  E 
airspace,  specifically  Class  E5,  at 
Higginsville,  Missouri.  The  only 
standard  instrument  approach 
procedure  (SIAP)  at  the  Higginsville 
Industrial  Municipal  Airport, 
Higginsville,  Missouri,  was  cancelled  on 
September  19,  1991.  The  reason  fof  this 
cancellation  was  the  Higginsville  Very 
High  Frequency  Omnidirectional  Range 
(VOR)  was  permanently  rwnoved  from 
service,  and  this  was  the  navigational 
aid  upon  which  this  SIAP  was  based. 
EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  ).  Randolph,  Airspace 
Technician,  System  Management 
Branch.  ACE-530C.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number  (816)  425-3408. 

SUPPI.EMENTARY  INFORMATION: 

History 

On  May  2. 1994,  the  FAA^proposed  to 
amend  part  71  of  the  Federaj  Aviation 
Regulations  (14  CFR  part  71)  to  remove 
Class  E  airspace  at  the  Higginsville 
Industrial  Municipal  Airport, 
Higginsville,  Missouri  (59  FR  22568). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  An  inadvertent  error  was 
discovered  in  the  NPRM  which 
identified  the  airspace  as  Class  E2 
when,  in  fact,  it  is  Class  E5.  This  error 
is  corrected  in  this  document.  Other 
than  this  change,  this  action  is  the  same 
as  that  proposed  in  the  notice.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  groiuid  level  are  pubhshed  in 
paragraph  6005  of  FAA  Order  7400.9A. 
dated  June  17, 1993,  and  effective 
September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 


71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  E  airspace  at 
Higginsville,  Missouri,  extending 
upward  from  700  feet  above  the  surface. 
The  cancellation  of  this  SIAP  on 
September  19,  1991,  at  Higginsville 
Industrial  Municipal  Airport  has  mad*" 
this  action  necessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
CFR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  ntunber  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  IncorpcH'ation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED! 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autboritjr:  49  U.S.C.  app.  1348ia).  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17,  1993,  and 
effective  September  16, 1993,  is ' 
amended  as  follows: 

Paragraph  6005  Chss  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5  Higginsville.  MO  ( Removed) 


385B0 
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Issued  in  Kansas  Ci^,  Missouri,  on  ^ne 
24. 1994. 

Clarence  E.  Newbem 
Manager.  Air  Traffic 
IFR  Doc.  94-18519  Fi 
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14  CFR  Part  71 

[Airspace  Docket  No 


Modification  of  Clato  E  Airspace; 
Lakeview,  OR 

agency:  Federal  A\tiation 
Administration 
action:  Final  rule; 


(FA  A) 
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93-nANM-36] 


.DOT. 
dorrection. 


corrects  a 
on  April  4.  1994, 
the  airport 
(jlounty  Airport, 

corrects  the  name  to 
(|)regon. 

UTC.  October  13, 


SUMMARY:  This  document 

final  rule  pubhshec 

which  incorrectly  listed 

name  as  Lakeview 

Oregon.  This  action 

Lakeview  Airport, 

EFFECTIVE  DATE:  09(Jl 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Melland,  Syste|n  Management 

Branch  {ANM-530)|  Air  Traffic 

Division.  Federal  Aviation 

Administration.  16(11  Lind  Avenue  S\V., 

Kenton,  Washington  98055^056; 

Telephone:  (206)  22  7-2536. 

SUPPLEMENTARY  INF<  IRMATION:  On  April 


4,  1994.  the  Federal 


Administration  (FA  \)  published  a  final 
rule  that  amended  t  le  Lakeview. 
Oregon,  Class  E  airs  pace  area.  However, 
that  action  incorrec  ly  listed  the  airport 
name  as  "Lakeview 
instead  of  Lakevieu 
corrects  that  error 


County  Airport" 
Airport.  This  action 


Correction  of  Final 


Rule 


FmI 


Accordingly,  pursuant 
authority  delegated 
publication  in  the 
April  4.  1994  (59  FI 
Register  Document 
corresponding  deschpt 
Order  7400.9A,  whi  ± 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows : 


to  the 
to  me,  the 

eral  Register  on 
15616;  Federal 
34-7920)  and  the 
ion  in  FA  A 
is  incorporated 


§71.1    [Corrected] 

On  page  15616.  ii 
the  description  for  t  le 
Oregon  Airport,  Cla^s 
corrected  to  read  as 


Paragraph  6005  QaA 
extending  upward  froi  n 
above  the  surface  o//fle 


ANM  OR  E5  Lakeviev 

Lakeview  Airport,  OR 
(let.  42''09'40"N,  lon^ 

Goose  NDB,  OR 
(lat.  42»09'11"N,  lort. 


Aviation 


the  third  column, 
Lakeview, 
E  airspace  is 
follows: 


£  airspace  areas 
700  feet  or  more 
earth 


,  OR  (Revised) 

120<'23'57"W) 
,  120»24'18"VV) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-niile 
radius  of  the  Lakeview  Airport,  and  within 
1.8  miles  each  side  of  the  180°  bearing  from 
the  Goose  NDB  extending  from  the  NDB  to 
7  miles  south  of  the  NDB;  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  bounded  by  a  line  beginning  at  lat. 
42''22'0O"N,  long.  120°41'04"\V;  to  lat. 
42''22'00"N,  long.  120°12'04"W'  to  lat. 
41°41'00"N,  long.  120°12'04"W;  to  lat. 
41''41'00"N,  long.  120°41'04"W.  to  the  point 
of  Iteginning;  that  airspace  extending  upward 
from  10,500  feet  MSL  bounded  on  the  north 
by  lat  44''00'00"N.  on  the  east  by  a  line 
extending  from  lat.  44''00'00"N,  long. 
120°00'04  "W,  to  the  north  edge  of  V-122  at 
long.  119''00'04"W.  on  the  south  by  the  north 
edge  of  V-122,  and  on  the  west  by  the  east 
edge  of  V-165. 
*         *         •         •         • 

Issued  in  Seattle,  Washington,  on  July  18, 
1994. 

Temple  H.  Johnson,  Jr., 
Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[PR  Doc.  94-18528  Filed  7-28-94;  8:45  ami 
BILLING  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  94-ASO-11] 

Amendment  of  Class  E  Airspace; 
Nashville,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  at  the  Nashville  International 
Airport,  Nashville,  Tennessee.  Riuiways 
2C  and  20C  have  been  extended.  This 
action  amends  Class  E  airspace  to 
contain  IFR  operations  within 
controlled  airspace  for  these  runways. 
This  action  extends  the  Class  E  Airspace 
from  700  feet  above  the  surface  from  the 
current  10-mile  radius  to  a  15-miles 
radius  of  the  Nashville  International 
airport.  This  action  does  not  affect  any 
other  adjoining  Class  E  airspace.  This 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots. 
EFFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  C.  Bixby,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5589. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  18, 1994,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 


Class  E  airspace  at  Nashville 
International  Airport,  Nashville, 
Tennessee  (59  FR  28498).  Runways  2C 
and  20C  have  been  extended.  The  action 
amends  Class  E  airspace  to  contain  IFR 
operations  within  controlled  airspace 
for  these  runways.  This  action  extends 
the  Class  E  Airspace  from  700  feet  above 
the  surface  from  the  current  10-mile 
radius  to  a  15-mile  radius  of  the 
Nashville  International  airport. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the 
Federal  Aviation  Adininistration  (FAA). 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  This  amendment  is  the  same 
as  that  proposed  in  the  notice. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Nashville, 
Tennessee,  to  provide  for  additional  . 
controlled  airspace  firom  700  feet  above 
the  surface  for  aircraft  executing  an 
Standard  Instrument  Approach 
Procedure  (SIAP)  into  the  Nashville 
International  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under DOT 
Regulatory  Policies  and  Procedures  (44" 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Navigation  (Air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.Q  app.  1348(a),  1354(a). 
1510;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  TN  E5  Nashville,  TN  (Amended) 

Nashville  International  Airport.  TN 

(lat  36'07'28"N,  long.  86''40'41"W) 
Smyrna  Airport 

(lat.36°0O'32"N.  long.  86''31'12"W) 
Sumner  Ck)unty  Regional  Airport 

(lat.36''22'37"N.  long.  86''24'32"W) 
Lebanon  Municipal  Airport 

(lat.36°12'00"N.  long.  86''18'53"W| 
Murfreesboro  Municipal  Airport 

(lat.35''52'39"N.  long.  86''22'39"\V) 
John  C.  Tune  Air|X)rt 

(lat.36''10'57"N.  long.  86''53'12"\V) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  15-mile  radius 
of  Nashville  International  Airport  and  within 
a  9-mile  radius  of  Smyrna  Airport  and  within 
a  7-mile  radius  of  Sumner  County  Regional 
Airport  and  within  a  10-mile  radius  of 
Lebanon  Municipal  Airport  and  within  a  9- 
mile  radius  of  MurfreestKiro  Municipal 
Airport  and  within  a  8-mile  radius  of  John  C. 
Tune  Airport. 
•         *         •         »         • 

Issued  in  College  Park.  Georgia,  on  July  13. 
1994. 

Walter  E.  Denley, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

(PR  Doc.  94-18523  Filed  7-28-94:  8:45  am] 
BILUNQ  CODE  4«10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-20] 

Estat}lishment  of  Class  E  Airspace; 
Hoquiam,  WA 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  the  Bowerman  Airport. 


Hoquiam,  Washington.  Establishment  of 
a  new  instnunent  approach  procedure 
requires  controlled  airspace  for  the 
procedure.  Airspace  reclassification,  in 
effect  as  of  September  16. 1993.  has 
discontinued  use  of  the  term  "transition 
area."  replacing  it  with  the  designation 
"Class  E"  airspace.  The  Class  E  airspace 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference  when  the  new 
approach  procedures  become  effective. 
EFFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536.  Federal 
Aviation  Administration.  Docket  No. 
94-ANM-20, 1601  Lind  Avenue  S.VV.. 
Renton,  Washington  98055-4056: 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 
History 

On  June  2. 1994.  the  FaA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  for  the  Bowerman 
Airport,  Hoquiam,  Washington,  (59  FR 
28499;  June  2.  1994).  Interested  parties 
were  invited  to  participate  in  the 
rulemaking  process  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desired.  No  comments  were 
received. 

Airspace  reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
-dated  June  17,  1993,  and  effective 
September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order.  The 
coordinates  in  this  final  rule  are  in 
North  American  Datum  83. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Hoquiam. 
Washington.  It  will  provide  controlled 
airspace  for  a  new  Instrument  approach 
procedure  at  the  Bowerman  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciirrent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT         ^ 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  folloxvs: 

PART  71— {AMENDED]  j 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Anfiended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005  Ctass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  WA  E5  Hoquiam,  WA  (New) 

Bowerman  Airport.  WA 

(lat.  46''58'16"N.,  long.  123''56'12"\V.) 
Hoquiam  VORTAC 
(lat.  46°56'49'"N..  long.  124''08'57"\V.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4-mile  radius 
of  the  Bowerman  Airport  and  within  a  13- 
mile  radius  arc  of  the  airport,  bounded  on  the 
north  by  a  line  1.8  miles  north  of  and  parallel 
to  the  Hoquiam  VORTAC  068"  radial  and  on 
the  south  by  a  line  3  miles  south  of  and 
parallel  to  the  Hoquiam  VORTAC  088"  radial: 
that  airspace  extending  from  1200  feet  above 
the  surface  within  5.3  miles  north  and  7.9 
miles  south  of  the  Hoquiam  VORTAC  081" 
and  261"  radials  extending  from  7  miles  ea.'?l 
to  16.6  miles  west  of  the  VORTAC. 


Issued  in  Seattle.  Washington,  on  July  15. 
1994. 

Temple  H.  lohnson.  Jr., 

Manager.  Air  Traffic  Division.  Northwest 
Mountain  Region. 

(FR  Doc.  94-18526  Filed  7-28-94;  8:45  ami 
BILUNG  COOe  4910-13-M 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMf 

Office  of  the  Assist9it  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  583 

[Docket  No.  R-94-1631  FR-3379-C-02I 
RIN2S06-AB45 

Supportive  Housing  Program; 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commu  lity  Planning  and 
Development,  HUD. 
ACTION:  Final  rule;  co  Tection. 


Its  Act  of  1992  (42 

1  that  the  final 

!  new  Supportive 

i  be  'effective  upon 

purpose  of  this 

the  effective  date 


SUMMARY:  On  July  19, 1994  (59  PR 
36886),  the  Departmeht  published  in  the 
Federal  Register,  a  fii  lal  rule  for  the 
Supportive  Housing  I  togram,  a  program 
to  provide  assistance  jfor  housing  and 
supportive  services  fdr  homeless 
persons  authorized  by  title  IV.  subtitle 
C  of  the  Steward  B.  McKinney  Homeless 
Assistance  Act  (McKinney  Act).  The 
preamble  of  the  rule  cjontained  a  finding 
stating  that  "•   •   •  section  427  of  the 
Stewart  B.  McKinney  [Homeless 
Assistance  Amendm< 
U.S.C  11387)  provide 
rule  implementing  thi 
Housing  Program  is  t< 
issuance,'  •   *   ' 
document  is  to  coi 
of  that  rule  to  comply!  with  the 
McKinney  Act.  and  tq  also  correct  the 
"RIN"  number  listed  In  the  heading  of 
the  document. 

EFFECTIVE  DATE:  July  «,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Pollack.  The  Offlce  of  Special 
Needs  Assistance  Proframs.  Room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seiienth  Street,  SW, 
Washington.  DC  2041  );  (202)  708-1234 
or.  TDD  for  bearing  ar  d  speech- 
impaired.  (202)  708-2  565.  (These  are 
not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 
Accordingly.  FR  Doc.  p4-17496. 
published  in  the  Federal  Register  on 
July  19.  1994  (59  FR  3^886).  is  corrected 
as  follows: 

On  page  36886.  in  tke  first  column,  in 
the  heading,  the  "RIN 
corrected  to  read.  "RIIJ  2506-AB45' 
and  the  "EFFECTIVE  )ATE:"  is 
corrected  to  read.  "EFFECTIVE  DATE: 
July  19. 1994." 

Dated:  July  22. 1994. 
Myra  L.  Ransick, 

Assistant  General  Counsil  for  Regulations. 
(FR  Doc.  94-18481  Filed 
BILUNO  COOE  4210-29-M 


7-28-94;  8:45  am] 


Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  888 

[Docket  ^to.  R-«4-1tt97;  FR-3S98-F-42] 

RIN  2S02-AG17 

Section  8  Housing  Assistance 
Payments  Program:  Contract  Rent 
Annual  Adjustment  Factors — Revision 
to  "Rounding"  Factor 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
method  for  "rounding"  contract  rents. 
Before  issuance  of  this  rule,  the 
applicable  HUD  regulations  provided 
for  adjustment  to  be  made  to  the 
contract  rent  of  a  dwelling  unit  by 
rounding  the  computed  monthly 
contract  rent  that  contains  a  fractional 
dollar  amount  to  the  next  higher  whole 
dollar  amount.  (The  monthly  contract 
rent  was  rounded  to  the  next  higher 
whole  dollar  amount  even  when  the 
dollar  fraction  was  as  low  as  .01.) 
Through  this  final  rule,  HUD  revises  . 
this  adjustment  procedure  by  providing 
for  contract  rents  that  contain  fractional 
dollar  amounts  of  .01  to  .49  to  be 
roimded  to  the  next  lower  dollar 
amount,  and  for  contract  rents  that 
contain  fractional  dollar  amounts  of  .50 
to  .99  to  be  rounded  to  the  next  higher 
dollar  amovmt.  The  purpose  of  this  rule 
is  to  provide  for  a  "rounding"  procedure 
that  is  more  consistent  with  standard 
industry  practices,  and  that  more 
accurately  reflects  actual  rent 
adjustments. 

EFFECTIVE  DATE:  August  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hunter,  Acting  Director, 
Planning  and  Procedures  Division, 
Office  of  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Room  6180, 
Washington,  D.C.  20410.  Telephone 
(202)  708-3944  (voice)  or  (202)  708- 
4594  (TDD).  (These  are  not  toll-free 
numbers.) 

SUPPt^MENTARY  INFORMATION: 

I.  Background — The  Former 
"Rounding"  Procedure 

Before  issuance  of  this  final  rule,  24 
CFR  888.203(b)  provided  as  follows: 

The  adjusted  monthly  amount  of  the 
Contract  Rent  of  a  dwelling  unit  shall  be 
determined  by  multiplying  the  Contract  Rent 
in  Effect  on  the  anniversary  date  of  the 
contract  by  the  applicable  Automatic  Annual 
Adjustment  Factor  (see  paragraph  (a)  of  this 


section)  and  rounding  the  result  to  the  next 
higher  whole  dollar  amount. 

The  former  rounding  procedure 
provided  for  all  contract  rents  that 
contain  fractional  dollar  amoimts  to  be 
rounded  to  the  next  higher  whole  dollar, 
regardless  of  the  fractional  amount. 
HUD  determined  that  there  are 
approximately  two  million  dwelling 
units  receiving  section  8  assistance,  and 
the  former  rounding  procedure  (a 
procedure  that  provides  for  a  dollar 
fraction  as  low  as  .01  to  be  rounded  up) 
costs  about  $24  million  in  annual 
section  8  subsidies  (2,000,000  imits  x  $1 
per  unit  x  12  months  =  $24,000,000). 
Accordingly,  HUD  determined  that  a 
change  was  necessary  to  make  its 
rounding  procedure  consistent  with 
generally  accepted  mathematical 
principles,  and  to  bring  disbursement  of 
section  8  subsidies  more  in  line  with  a 
housing  authority's  or  project  owner's 
actual  section  8  subsidy  needs.  * 

n.  December  28, 1993  Proposed  Rule 

On  December  28, 1993  (58  FR  68615). 
HUD  published  a  proposed  rule  that 
would  have  revised  the  roimding 
procedure  in  §  888.203(b)  to  provide  for 
fractional  dollar  amounts  of  .01  to  .50  to 
be  rounded  down,  and  for  fractional 
dollar  amounts  of  .51  to  .99  to  be 
rounded  up. 

In  the  preamble  to  the  proposed  rule, 
HUD  acknowledged  that  the  proposed 
change  to  the  roimding  procedure 
would  adjust  section  8  contract  rents  by 
an  average  of  fifty  cents  per-imit  per- 
month  less  than  contracts  rents  are 
adjusted  under  the  procedure  used  to 
date.  HUD  also  noted  in  the  preamble 
that  the  rovmding  procedure  used  to 
date  provided  many  housing  authorities 
and  owners  with  section  8  subsidies 
substantially  beyond  their  section  8 
assistance  needs.  Because  HUD's 
resoiuces  are  tightly  constrained,  even 
as  the  need  for  housing  assistance 
intensifies,  it  is  important  that  HUD  use 
existing  resources  more  efficiently. 
More  efficient  use  of  section  8  subsidies 
will  help  HUD  meet  increased  demands 
for  housing  assistance.  The  anticipated 
savings  in  section  8  subsidies  from  the 
change  in  the  roiuiding  procedure  can 
be  used  to  help  other  low-income 
families  who  need  housing  assistance. 

The  December  28. 1993  proposed  rule 
provided  for  a  60-day  public  comment 
period.  The  comment  period  expired  on 
February  28,  1994,  and  by  this  date, 
HUD  received  12  comments.  The  public 
comments  and  HUD's  response  to  these  - 
comments  are  discussed  in  Sections  III 
and  rv  of  the  preamble. 


III.  Final  Rul»— A  "Rounding" 
Procedure  More  Consistent  With 
Standard  Industry  Practices 

In  response  to  public  comment,  the 
final  rule  revises  the  roimding 
procedure  set  forth  in  the  December  28, 
1993  proposed  rule.  The  final  rule 
provides  for  fiactional  dollar  amounts  of 
.01  to  .49  to  be  rounded  down,  and 
fractional  dollar  amounts  of  .50  to  .99  to 
be  rounded  up. 

Three  commenters  supported  HUD's 
proposal  to  change  the  rounding 
procedure,  but  stated  that  the  proposed 
revision  was  not  consistent  with 
generally  accepted  mathematical 
principles.  The  commenters  stated  that 
under  generally  accepted  mathematical 
principles,  rounding  occurs  as  follows: 
.01  to  .49  DOWN,  and  .50  to  .99  UP.  The 
commenters  expressed  concern  that       '' 
HUD's  departure  bom  standard  practice 
would  lead  to  confusion,  and  result  in 
increased  time  and  expense  for  owners. 
Increased  time  would  result  from  the 
need  on  the  part  of  owners  to  be 
cognizant  that  HUD's  rounding 
procedure  is  slightly  different  from  that 
generally  used.  Increeised  expense 
would  result  from  the  need  on  the  part 
of  many  owners  to  revise  existing 
computer  software  programs  to 
accommodate  HUD's  "unique" 
rounding  procedure. 

HUD  agreed  with  the  commenters, 
and  as  noted  above,  the  final  rule  adopts 
the  standard  "rounding"  method.  In  the 
final  rule.  §  888.203(b)  provides  as 
follows: 

The  adjusted  monthly  amount  of  the 
Contract  Rent  of  a  dwelling  unit  shall  be 
determined  by  multiplying  the  Contract  Rent 
in  effect  OQ  the  anniversary  date  of  the 
contract  by  the  applicable  Automatic  Annual 
Adjustment  Factor  (see  paragraph  (a)  of  this 
section)  and  rounding  the  result  as  follows: 

(1)  If  the  result  contains  a  fractional  dollar 
amount  ranging  from  $0.01  to  S0.49.  round 
to  the  next  lower  whole  dollar  amount; 

(2)  If  the  result  contains  a  fractional  dollar 
amount  ranging  from  $0.50  to  $0.99.  round 
to  the  next  higher  whole  dollar  amount. 

rv.  Public  Comment 

In  addition  to  the  commenters  who 
supported  a  change  to  the  rounding 
method,  but  not  the  change  proposed  by 
HUD.  four  commenters  expressed  their 
support  for  the  proposed  rule  with  no 
recommendations  for  change.  Other 
comments,  and  HUD's  response  to  these 
comments,  are  as  follows: 

Comment.  One  commenter  supported 
the  change  to  the  rounding  factor  but 
stated  that  It  strongly  opposed 
retroactive  implementation  of  the  rule. 

Response.  The  rule  does  not  provide 
for  retroactive  application.  The  revised 
rounding  procedure  applies  to  only 


future  rents  as  they  are  adjusted  on  the 
anniversary  dates  of  the  Housing 
Assistance  Payment  (HAP)  contracts. 

Comment.  Four  commenters  opposed 
the  change  to  the  rounding  procedure, 
and  stated  that  the  savings  anticipated 
by  the  change  will  be  substantially  less 
because  of  the  increased  rents  allowed 
under  requests  for  special  adjustments. 

Response.  Reduced  rent  increases  that 
result  from  a  change  in  the  rounding 
procedure  do  not  constitute  an  eligible 
justification  for  special  adjustments. 
Special  adjustments  are  available  only 
when  increases  in  expenses  have 
resulted  from  substantial  general 
increases  in  real  property  taxes,  utility 
rates,  or  other  similar  costs.  HUD  does 
not  believe  that  the  reduction  of  rents 
resulting  bom  a  change  in  the  rounding 
procedure  will  be  so  substantial  as  to 
adversely  affect  project  owners. 

Comment.  Three  commenters  stated 
that  the  application  of  a  revised 
rounding  factor  to  existing  contracts  is 
legally  questionable. 

Response.  As  noted  above,  there  is  no 
retroactive  application  of  the  rule. 
Additionally,  the  HAP  contracts  and  the 
section  8  regulations  do  not  prohibit 
HUD  from  revising  the  "rounding" 
procedure  for  contract  rents. 

Comment.  One  commenter  stated  that 
the  preamble  to  the  proposed  rule  made 
the  assertion  that  many  housing 
authorities  and  project  owners  are 
provided  with  section  8  subsidies 
substantially  beyond  thefr  section  8 
assistance  needs.  The  commenter  stated 
that  HUD  must  take  into  consideration 
projects  that  need  all  of  their  section  8 
assistance. 

Response.  HUD  believes  that  the 
rex/ised  rounding  factor,  which  is  based 
on  generally  accepted  mathematical 
principles,  and  is  consistent  with 
standard  industry  practices,  presents  a 
balanced  approach  to  the  former 
rounding  method  which  did,  in  fact, 
provide  many  owners  with  section  8 
subsidies  beyond  their  needs.  (Again, 
the  previous  procedure  provided  for  a 
dollar  fraction  as  low  as  .01  to  be 
rounded  up  to  the  next  whole  dollar.) 
As  noted  earlier  In  this  preamble,  while 
the  revised  rounding  method  will  result 
in  some  reduction  in  section  8 
subsidies,  HUD  does  not  believe  that  the 
reduction  will  be  so  substantial  as  to 
adversely  affect  project  owners, 
including  those  that  need  all  of  their 
section  8  assistance. 

Comment.  One  commenter  stated  that 
the  Automatic  Armual  Adjustment 
Factor  has  a  built-in  dovraward  bias, 
which,  together  with  the  revision  to  the 
rounding  factor,  will  substantially 
reduce  section  8  assistance. 


Response.  The  Automatic  Aimual 
Adjustment  Factors  (AAFs)  are 
computed  so  as  to  eliminate  as  many 
sources  of  bias  as  is  practicable.  There 
is  no  effort  on  the  part  of  HUD  to 
establish  the  AAFs  in  a  way  that  would 
be  detrimental  to  project  owners. 

v.  Other  Matters 

Environmental  Impact 

An  environmental  assessment  is 
imnecessary  because  statutorily 
required  establishment  and  review  of 
rent  schedules  that  do  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites  are  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(1). 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  final  rule 
before  publication,  and,  by  approving  it. 
certifies  that  this  final  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  wrill  result  in  reduced  section 
8  subsidies  for  a  substantial  number  of 
housing  authorities  (the  reduction  in 
subsidies  will  extend  to  all  housing 
authorities,  and  is  not  limited  to  small 
housing  authorities)  and  project  owners. 
However,  the  reduced  section  8 
subsidies  will  not  result  in  a  significant 
economic  impact  on  these  entities 
because  a  substantial  number  of  these 
authorities  and  project  owners  are 
currently  receiving  section  8  subsidies 
considerably  beyond  their  actual  section 
8  housing  assistance  needs.  The  savings 
in  section  8  subsidies  achieved  by  this 
rule  will  result  in  disbursement  of 
section  8  subsidies  to  additional 
housing  authorities  and  project  owners. 
Thus,  the  rule  would  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
writhin  the  meaning  of  the  order. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  final  rule 
would  not  have  a  substantial,  direct 
effect  on  the  States  or  their  political 
subdivisions  or  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  or  responsibilities  among  the 
various  levels  of  government.  The  rule 
relates  solely  to  the  method  of 
determining  Federal  financial 
assistance — that  is,  the  method  of 
determining  the  amount  of  section  8 
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assistance  needed  by  a  bousing 
autbority  or  project  owner,  based  on  the 
procedure  for  computing  adjusted 
contract  rent.  This  matter  does  not  affect 
the  States  or  their  political  subdivisions 
or  the  distribution  of  power  or 
responsibilities  amof  g  the  various 
levels  of  government. 

Impact  on  the  Famil  r 


Fanily, 


sign  fi 


The  General  Couniel 
Designated  OHidal 
Orderl  2606.  The 
determined  that  this 
have  a  potential 
family  formation 
general  well-being, 
subject  to  review  under 
significant  change  in 
policies  or  programs 
promulgation  of  this 
policies  and  progranis 
concerns. 


aid 


Regulatory  Agenda 

This  rule  was  listed 
number  1608  in  the 
Semiannual  Agenda 
published  on  April 
20424,  20453)  under|Executi 
12866  and  the  Regui 
Act. 
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as  the 
lender  Executive 
has 
final  rule  will  not 
cant  impact  on 
m^ntenance,  and 
thus  is  not 
the  order.  No 
existing  HUD 
will  result  from 
rule,  as  those 
relate  to  family 


as  sequence 
lltepartment's 
jf  Regulations 
1994  (59  FR 
ve  Order 
tory  Flexibility 


List  of  Subjects  io  24  CFR  Part  888 

Grant  programs — t  ouslng  and 
community  developr  lent,  Rent 
subsidies. 

Accordingly,  24  CtR  part  888  is 
amended  as  follows: 

PART  888— SECTION  8  HOUStflQ 
ASSISTANCE  PAYMENTS 
PROGRAM— FAIR  MURKET  RENTS 
AND  CONTRACT  RBfT  ANNUAL 
ADJUSTMENT  FACllORS 

1.  The  authority  ci  ation  for  part  888 
continues  to  read  as 


oUows: 

437c,  1437f,  and 


Authority:  42  L'.S.C 

3535(d). 

2.  In  §  888.203,  pa^graph  (b)  is 
revised  to  read  as  fol  ows: 

§  8S8.203    Use  of  cont^t  rent  automatic 
annual  adjustment  facf>rs. 


(I))  The  adjusted  monthly 
the  Contract  Rent  of 
shall  be  determined  1  y 
Contract  Rent  in  effec  :t 
anniversary  date  of  tl  le 
applicable  Automati< 
Adjustment  Factor  (s  !e 
this  section)  and  roui  iding 
follows: 

(1)  If  the  result  contains 
dollar  amount  rangin ; 
$0.49.  round  to  the  n? xt 
dollar  amount; 


amount  of 
dwelling  unit 
multiplying  the 
on  the 

contract  by  the 
Annual 
paragraph  (a)  of 
the  result  as 

a  fractional 
from  $0.01  to 
lower  whole 


(2)  If  the  result  contains  a  fractional 
dollar  amount  ranging  from  $0.50  to 
$0.99,  round  to  the  next  higher  whole 
dollar  amount. 

Dated:  July  20, 1994. 
Jeanne  K.  Engal. 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc  94-18496  Filed  7-28-94;  8:43  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  At>andoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Kentucky  al^doned 
mine  land  reclamation  plan  (hereinafter 
referred  to  as  the  "Kentucky  plan") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Kentucky  proposed  revisions  to  Chapter 
5  of  its  plan  pertaining  to  procedures  for 
coordination  of  reclamation  activities 
with  the  Rural  Abandoned  Mine 
Program  (RAMP)  administered  by  the 
U.S.  Department  of  Agriculture,  Soil 
Conservation  Service  (SCS).  The 
amendment  is  intended  to  revise  the 
Kentucky  plan  to  improve  operational 
efficiency. 

EFFECTIVE  DATE:  July  29,  1994. 
FOR  FURTHER  INFORMATKW  CONTACT: 
William  ].  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Siuface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Badcground  on  the  Kentucky  Plan 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Kentucky  Plan 

On  May  18, 1982,  the  Secretary  of  the 
Interior  approved  the  Kentucky  plan. 
Background  information  on  the 
Kentucky  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan 
can  be  foimd  in  the  May  18, 1982, 
Federal  Register  (47  FR  21435). 


Subsequent  actions  concerning 
amendinents  to  the  plan  can  be  found  at 
30  CFR  917.21. 

n.  Submission  of  the  Proposed 
Amendmrat 

By  letter  dated  May  5, 1994 
(Administrative  Record  No.  K-64), 
Kentucky  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCRA.  Kentucky  submitted  the 
proposed  amendment  at  its  own 
initiative  in  accordance  with  30  CFR 
8d4.15(a).  Kentucky  proposed  to  amend 
the  pohcies  and  procedures  in  Chapter 
5  of  its  plan  pertaining  to  coordination 
of  its  reclamation  program  activities 
with  the  SCS  administered  RAMP 
reclamation  activities.  The  proposed 
amendment  also  contained  editorial 
revisions  to  the  introductory  and 
Federal  reclamation  program  sections. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  3, 
1994,  Federal  Register  (59  FR  28823), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  public  comment  period  closed  on 
July  5. 1994. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
884.14  and  884.15,  are  the  Director's 
findings  concerning  the  proposed 
amenclment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

In  accordance  vyith  30  CFR 
884.13(c)(3),  each  proposed  State 
reclamation  plan  shall  include  a 
narrative  description  of  the  policies  and 
procedures  to  be  followed  in  conducting 
the  reclamation  program  including  the 
coordination  of  reclamation  work  with 
the  Rural  Abandoned  Mine  Program 
administered  by  the  Soil  Conservation 
Service. 

Kentucky  proposed  to  amend  the 
pohcies  and  procedures  in  Chapter  5  of 
its  plan  pertaining  to  coordination  of  its 
reclamation  program  activities  with  the 
SCS  administered  RAMP  reclamation 
activities.  This  amendment  was 
initiated  in  part  due  to  a  finding  by -the 
Kentucky  Auditor  of  Public  Accounts  in 
the  Statewide  Audit  for  the  period 
ended  Jime  30, 1992,  that  the  Division 
of  Abandoned  I.ands  (DAL)  was  not 
operating  in  comphance  with  the 
Kentucky  plan.  Kentucky  had 
established  a  "Kentucky  Advisory 
Committee  for  Abandoned  Mine  Land 
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Reclamation"  to  facilitate  coordination 
of  program  activities  with  the  RAMP 
program  administered  by  the  SCS.  The 
Auditor  determined  that  the  processes 
established  for  the  Advisory  Committee 
to  coordinate  with  SCS  were  not  being 
followed  and  observed  that  the  state 
plan  needs  to  be  revised  to  reflect 
ciurrent  coordination  procedures.  The 
Advisory  Committee  had  proven 
difficult  to  assemble,  was  cumbersome 
in  operation,  and  had  been  disbanded. 
This  amendment  deletes  reference  to  the 
Kentucky  Advisory  Committee  and 
establishes  policies  and  procedures  for 
formal  intert^ncy  coordination  of 
reclamation  activities  between  the  DAL 
and  the  SCS.  The  meetings  of  the 
Kentucky  Advisory  Committee  are 
replaced  with  annual  meetings  between 
the  DAL  and  the  SCS.  During  the  annual 
meetings,  the  SCS  will  present  proposed 
RAMP  reclamation  projects  and  overall 
RAMP  plans  and  goals.  Also,  the  two 
agencies  will  exchange  reclamation 
technique  technology  information.  The 
DAL  will  provide  the  SCS  with 
individual  site  specific  information  for 
project  proposals  through  the  Kentucky 
State  Clearinghouse  process.  The  SCS 
v«ll  provide  DAL  with  copies  of  RAMP 
docimientation  provided  to  OSM. 
Contacts  between  the  DAL  and  the  SCS 
will  be  Initiated  by  either  party  on  an 
as  needed  basis.  In  its  letter  of  May  5, 
1994  (Administrative  Record  No.  K-64). 
Kentucky  indicated  that  these  revised 
policies  and  procedures  represent  a 
process  that  has  matured  over  the  years 
into  a  format  which  is  both  effective  and 
efficient. 

The  Director  finds  the  proposed 
policies  and  procedures  at  Oiapter  5  for 
coordination  between  the  DAL  and  the 
SCS  in  conducting  reclamation 
activities  meet  the  requirements  of  30 
CFR  884.13(c)(3). 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  one  requested  an 
opportunity  to  speak  at  a  public  hearing 
so  no  hearing  was  held. 

The  Kentucky  Resources  Council 
(KRC)  filed  written  comments  on  July  7. 
1994  (Administrative  Record  No.  KY- 
1301).  A  summary  of  those  comments 
and  their  disposition  is  set  forth  below. 

1 .  The  ICRC  expressed  concern  that 
the  May  5,  1994,  amendment  made  no 
mention  of  coordination  withOSM's 
AML  reclamation  efforts.  The  Director 
notes  that  the  narrative  description  of 
Kentucky's  policies  and  procedures  for 


coordination  with  OSM's  reclamation 
program  (page  5-3  of  the  Kentucky 
plan)  was  approved  by  OSM  on  May  18, 
1982  (47  FR  21435),  and  Kentucky 
proposed  no  substantive  changes  to  the 
Federal  reclamation  program  section  of 
Chapter  5. 

2.  The  KRC  also  commented  that  the 
coordination  procedures  should  be 
incorporated  into  a  formal  document 
among  the  agencies  that  memorializes 
the  commitments  made  in  the  May  5, 
1994,  submittal  and  recommended  only 
provisional  approval  of  the  amendment 
subject  to  submittal  of  a  memorandum 
of  understemding  or  memorandum  of 
agreement  executed  by  representative  of 
OSM.  DAL  and  SCS.  The  Director  finds 
that  the  Federal  regulations  at  30  CFR 
884.13(c)(3)  do  not  require  the  states  to 
execute  those  types  of  formalized 
agreements  with  OSM  and  SCS. 

Federal  Agency  Comments 

Pursuant  to  884.14(a)(2)  and 
884.15(a),  the  Director  soHcited 
comments  on  the  proposed  amendment 
from  various  other  Federal  agencies 
with  an  actual  or  potential  interest  in  "* 
the  Kentucky  plan.  No  federal  agency 
comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll){ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed  plan 
amendment  which  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  or  the  Clean  Water 
Act  (33  use.  1252  et  seq).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  the  proposed  plan 
amendment  as  submitted  by  Kentucky 
on  May  5, 1994. 

The  Federal  regulations  at  30  CFR 
Part  917,  codifying  decisions  concerning 
the  Kentucky  plan,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 


30  CFR  884.15(a)  requires  that  any 
alteration  of  an  approved  State 
reclamation  plan  be  submitted  to  OSM 
for  review  as  a  program  amendment. 
Thus,  any  changes  to  the  State 
reclamation  plan  are  not  enforceable 
until  a"J>proved  by  OSM.  In  the  oversight 
of  the  Kentucky  plan,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  only  such 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  fV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

National  Eniironmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)]. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vnll  not  have 
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a  significant  economic;  impact  cm  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.  C.  601  et  seq).  The  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  wou  Id  not  have  a 
significant  economic  effect  upon  a 
substantial  number  o  small  entities. 
Accordingly,  this  rul<!  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  mak  ing  the 
determination  as  to  w  hether  this  rule 
would  have  a  significint  economic 
impact,  the  Departme  nt  relied  upon  the 
data  and  assumption;  in  the  analyses  for 
the  corresponding  Fe  ieral  regulations. 


List  of  Subjects  in  30 

Intergovemmenal 
mining,  Undergroimc 

Dated:  July  22. 1994 
Patricia  P.  Acker, 
Acting  Assistant  Directdt, 
Center. 

For  the  reasons  set 
preamble.  Title  30, 
Subchapter  T  of  the 
Regulations  is  amen 
below: 


CFR  Part  917 

Illations,  Surface 
mining. 


jut  in  the 
er  VII. 
of  Federal 
as  set  forth 


CI  lapti 
Code  I 
did 


PART917— KENTUC<Y 


1.  The  authority  citation 
continues  to  read  as 

Authority:  30  U  S  C. 

2.  Section  917.21  is 
adding  paragraph  (d) 


§  917.21    Approval  of  ^>andoned  mine  land 
reclantatton  plan  amendments. 


(d)  The  following 
pertaining  to  the  Kentucky 
mine  land  reclamat 
submitted  to  OSM  on 
approved  effective  Ju 


Chapter  5  Coord  nation   with    Ramp, 

Ind:  an,  and  Other  Rec- 
lamation Programs. 

|FR  Doc  94-18500  File<|  7-28-94;  8:45  ami 
BtLLMG  COOE  4310-0»-M 


Eastern  Support 


for  part  917 
ffcllows: 
etseq. 
amended  by 
to  read  as  follows: 


1201 1 


ainendment 

abandoned 
plan,  as 
May  5, 1994,  is 
y  29,  1994: 


DEPARTMENT  OF  Tf^ANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD02-94-047] 
RIN2115-AE46 

Special  Local  Regul^ons;  APBA 
Outboard  Drag  ^4atio  rials,  Missouri 
River,  Mile  731.4  to  7p2.8 


AGENCY:  Coast  Guard, 


DOT. 


ACTION:  Temporary  final  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  APBA  Outboard 
Drag  Nationals  which  will  be  held  on 
the  Missouri  River  near  Sioux  City,  Iowa 
on  August  19-21. 1994.  This  regulation 
is  needed  to  control  vessel  traffic  in  the 
immediate  vicinity  of  the  event.  The 
regulation  will  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators,  participants  and 
through  traffic. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  from  6  a.m.  to  10  p.m. 
local  time  each  day  on  August  19-21, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  J.O.  Jaczinski,  Chief,  Boating 
Affairs  Branch,  Second  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
Missouri  63103-2832.  The  telephone 
number  is  (314)  539-3971,  fax  (314) 
539-2685. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  jue 
LCDR  J.O.  Jaczinski,  Project  Officer, 
Second  Coast  Guard  District,  Boating 
Safety  Division  and  LT  S.  Moody, 
Project  Attorney,  Second  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
sponsor's  late  submission  of  the  regatta 
application  left  insufficient  time  to 
pubhsh  a  notice  of  proposed  rulemaking 
in  advance  of  the  scheduled  event.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a 
regulation  immediately. 

Background  and  Purpose 

The  APBA  Outboard  Drag  Nationals 
consists  of  a  weekend  event  involving 
Drag  and  Circle  boat  races,  with  other 
land  and  water  spectator  entertainment 
such  as  possibly  jet-ski  or  ski 
demonstrations.  The  event  runs  bom  6 
a.m.  to  10  p.m.  local  time  each  day  on 
August  19-21,  1994.  In  order  to  provide 
for  the  safety  of  spectators  and 
participants,  and  for  the  safe  passage  of 
through  traffic,  the  Coast  Guard  will 
restrict  vessel  movement  in  the 
regulated  area.  The  river  will  be  closed 
during  part  or  all  of  the  effective  period 
to  all  vessel  traffic  except  official  regatta 
vessels  and  patrol  craft.  This  regulation 


is  issued  pursuant  to  33  U.S.C.  1233  and 
33  CFR  100.35. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary 
because  of  the  event's  short  duration. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

Under  section  2.B.2.C  of  Commandant 
Instruction  M16475.1B,  this  regulation 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T02047  is 
added,  to  read  as  follows: 

§  100.35-T02047    Missouri  River  near  Sioux 
City,  Iowa. 

(a)  Regulated  area.  Missouri  River 
from  mile  731.4  to  732.8. 

(b)  Special  local  regulations.  (1) 
Except  for  official  regatta  vessels  and 
patrol  craft  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  permission  of  the  Patrol 
Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  will  be  a  commissioned  or 
petty  officer  designated  by  the  j 

Commanding  Officer,  Marine  Safety 
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Office  St.  Louis,  Missouri  may  be. 
contacted,  during  the  event,  on  channel 
16  (156.8  MHZ)  by  the  call  sign  "Coast 
Guard  Patrol  Commander."  The  Patrol 
Commander  may: 

(i)  Direct  the  anchoring,  mooring,  or 
movement  of  any  vessel  within  the 
regulated  area, 

(ii)  Restrict  vessel  operation  v«thin 
the  regulated  area  to  vessels  having 
particular  operating  characteristics, 

(iii)  Terminate  the  marine  event  or^^e 
operation  of  any  vessel  v/hen  necessary 
for  the  protection  of  life  and  property, 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  event  is  not 
being  conducted  and  the  transit  can  be 
completed  before  another  event  begins. 

(3)  Coast  Guard  commissioned  or 
petty  officers  will  patrol  the  event  on 
board  patrol  vessels  which  display  the 
Coast  Guard  Ensign.  If  radio  or  other 
voice  communications  are  not  available 
to  communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  horn  to  signal  the  operator  of 
any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  When  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vidnity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  the 
prior  approval  and  diFection  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  this  section  at 
the  conclusion  of  the  marine  event  if 
earlier  than  the  announced  termination 
time. 

(c)  Effective  dates.  This  section 
btcoraes  eiiective  from  6  a.m.  to  10  p.m. 
local  time  each  day  on  August  19-21. 
1994. 

Dated:  July  15. 1994. 
Paul  M.  Blayney, 

Rear  Admiral.  U.S.  CcMst  Guard  Commander, 

Second  Coast  Guard  District. 

IFR  Doc.  94-18549  Filed  7-28-94;  8:45  amj 

BILUNQ  COOE  4»I»-14-M 


33  CFR  Part  117 

[CGD05-«4-04«] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Gallants  Channel,  Beaufort,  NC 

AGENCY;  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  In  order  to  evaluate  changes 
requested  by  the  Carteret  County 
Chamber  of  Commerce  through  the 
North  Carolina  Department  of 


Transportation  to  the  drawbridge 
opening  regulation  for  the  U.S.  70 
Bridge  across  Gallants  Channel,  mile 
0.1.  in  Beaufort,  North  Carolina,  the 
Coast  Guard  is  temporarily  changing  the 
regulations  for  a  60-day  period.  The 
flow  of  traffic  across  the  bridge  and  the 
impact  on  marine  traffic  through  the 
bridge  during  this  period  will  be 
evaluated  to  determine  whether  the 
existing  regulations  should  be  amended. 
The  current  regulation  requires  that  the 
bridge  open  on  signal  every  hour  on  the 
half  hour  fix)m  7:30  a.m.  to  7:30  p.m.  for 
pleasure  craft.  The  bridge  opens  on 
demand  for  all  other  vessels.  The 
change  being  tested  will  have  the  bridge 
open  from  6  a.m.  to  10  p.m.,  three  times 
an  hour;  on  the  hour  and  twenty  and 
forty  minutes  after  the  hour  for  all 
waiting  vessels,  commercial  and 
recreational  From  10  p.m.  to  6  a.m..  the 
bridge  shall  open  on  signal. 

These  changes  to  the  drawbridge 
regulations  are  intended  to  provide  for 
regularly  scheduled  drawbridge 
openings  to  reduce  motor  vehicle  delays 
and  congestion  resulting  bom  random 
bridge  openings  while  still  providing  for 
the  reasonable  needs  of  navigation. 
EFFECTIVE  DATES:  This  regulation 
becomes  elective  at  6  a.m.  Eastern 
Daylight  Time  (EDT)  on  Monday. 
August  1. 1994.  It  terminates  at  6  p.m. 
(EDT)  on  Thursday,  September  29. 1994. 
Comments  must  be  received  on  or 
before  Septen^r  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator.  Fifth 
Coast  Guard  District,  (804)  398-6222. 

SUPPt-EMENTARV  INFORMATION: 

Request  hr  Comments 

The  Coast  Guard  «icourages 
interested  parsons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-94-046)  and  the  specific 
section  of  this  deviation  to  w^ich  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  deviation  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 


hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  placed  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  regulation  are  Bill 
H.  Brazier,  Project  Officer,  and  LT 
Monica  L.  Lombard!,  Project  Attorney. 
Fifth  Coast  Guard  District 

Discussion  of  Regulation 

The  Carteret  County,  Chamber  of 
Commerce,  through  the  North  Carolina 
Department  of  Transportation,  originally 
requested  the  Coast  Guard  to  change  the 
operating  regulations  of  the  Beaufort 
U.S.  70  bridge  to  restrict  navigational 
openings  to  commercial  users  to  one 
opening  at  the  top  of  each  hour,  and 
restrict  recreational  boaters  to  one 
opening  at  the  bottom  of  the  hour.  To 
supplement  this  request,  they  provided 
copies  of  1993  bridge  logs  which 
showed  as  many  as  480  openings  per 
month  during  the  peak  summer  season. 
These  logs  showed  the  bridge  opened  as 
many  as  eight  times  an  hour  for 
commercial  vessels.  We  also  were 
provided  with  traffic  counts  by  the 
North  Carolina  Department  of 
Transportation  which  showed  average 
aimual  vehicle  traffic  counts  of  20,000 
per  day  during  the  peak  tourist  season. 
The  numerous  openings  of  the  bridge 
cause  vehicular  traffic  delays  and  traffic 
safety  problems.  At  times,  bridge 
openings  have  backed  traffic  up  through 
the  downtown  area  of  Beaufort  to  the 
east  and  west  into  Morehead  City  across 
the  channel.  The  intent  of  the  requested 
restrictions  is  to  reduce  the  number  of 
bridge  openings  and  improve  the  flow  of 
highway  traffic. 

The  Coast  Guard  conducted  an 
investigation  into  the  operation  of  the 
bridge,  ccMisulting  with  the  bridge 
tenders,  the  Mayor  and  City  Council  of 
Beaufort,  North  Carolina  Department  of 
Transportation  personnel  and  some  of 
the  local  commercial  waterway  users 
and  highway  users.  The  Coast  Guard,  in 
response  to  comments  received  during 
our  investigation,  has  decided  to  pursue 
a  more  balanced  approach  than  that 
origihally  requested  by  conducting  a  test 
which  may  lead  to  the  establishment  of 
a  schedule  that  will  strike  a  reasonable 
and  beneficial  compromise  for  both 
modes  of  transportation.  We  therefore,, 
virill  test  for  sixty  days  a  temporary 
schedule  providing  three  openings  per 
hour  for  all  vessels,  the  first  at  the  top 
of  the  hour,  the  second  at  twentv 
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minutes  past  the  hoiir,  and  the  third  at 
forty  minutes  past  tjie  hour  from  6  a.m. 
to  10  p.m.  This  temporary  change  to  the 
existing  regulation  is  intended  to 
establish  a  schedule  that  will  meet  the 
reasonable  needs  of  the  waterway  usere 
and  at  the  same  time  diminish  delays  to 
and  improve  the  flo  m  of  motor  vehicles 
crossing  the  bridge. 

Federalism 

This  action  has  b^n  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulem»king  does  not  have 
sufficient  federalisnl  implications  to 
warrant  the  prepara  ion  of  a  Federalism 
Assessment. 

List  of  Subjects  in  3$  CFR  Part  117 

Bridges. 
Temporary  Regulat  ons 

In  consideration 
Coast  Guard  will  tei^porarily 
Part  117  of  Title  33, 
Regulations  as  folIoWs: 


PART  117— ORAWI  RIDGE 
OPERATION  REGU  JVTIONS 


1.  The  authority 
continues  to  read  as 


Authority:  33  U  S  C, 

CFR  1.05-l(g);  33  CFR 

2.  Section  117.82; 
revised  to  read  as  follows 
temporary  rule  and 
the  Code  of  Federal 


§  1 1 7.822    Beaufort  phannel,  North 
Carolina 

(a)  From  6  a.m.  to 
shall  open  on  signa 


the  foregoing,  the 
amend   > 
Code  of  Federal 


citation  for  Part  117 
follows: 


499;  49  CFR  1.46;  33 
117.43. 


is  temporarily 
(This  is  a 
vill  not  appear  in 
Regulations). 


10  p.m.,  the  draw 
for  all  vessels 


waiting  to  pass  every  hour  on  the  hour. 


twenty  minutes  pasi 


minutes  past  the  ho  ir. 

fb)  From  10  p.m.  Id  6  a.m.,  the  bridge 
shall  open  on  signa 

(c)  Tnis  temporar  rule  is  effective 
from  August  1. 199-1 , 
29,  1994. 

Dated  luly  22, 1994 
W.I.  Etker. 

Pear  Admiral.  U.S.  Coist 
Fifth  Coast  Guard  Dist  ict. 
IFR  Doc.  94-18548  Fil^d 

BILUNG  COOC  4910-1441 


33  CFR  Part  117 

[CGD13-94-020] 

RIN2115-AE47 


Drawbridge  Operat^i 
Snohomish  River, 


>n  Regulations; 

U 

AGENCY:  Coast  Guar^,  IX)T. 


the  hour  and  forty 


,  through  September 


Guard  Commander, 
7-28-94:  8:45  am] 


\/A 


ACTION:  Temporary  final  rule  with 
request  for  comments. 

summary:  At  the  request  of  the 
Washington  State  Department  of 
Transportation  (WSDOT),  the  Coast 
Guard  is  authorizing  the  temporary 
closure  of  the  vertical  lift  span  of  the 
State  Route  2  Bridge  across  the 
Snohomish  River,  mile  6.9,  at  Everett, 
Wa^ington.  The  purpose  of  the 
temporary  closure  is  to  accommodate 
refurbishment  of  the  drawspan.  The 
temporary  regulations  would  be  in  effect 
from  August  8, 1994,  through  April  8, 
1995.  Since  the  bridge  has  opened  only 
once  in  the  past  two  years  for  the 
passage  of  vessels,  this  temporary  action 
should  provide  for  the  reasonable  needs 
of  navigation. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  August  8, 1994  to  April  8,  1995. 
ADDRESSES:  Interested  persons  are 
invited  to  respond  to  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or 
opposition  to  this  temporary  final  rule. 
Persons  desiring  acknowledgment  that 
their  comments  were  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  Comments  should 
be  mailed  to  Commander  (oan). 
Thirteenth  Coast  Guard  District,  915 
Second  Avenue,  Seattle,  Washington 
98174-1067.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  915  Second  Avenue,  room  3410. 
Normal  office  hours  are  between  7:45 
a.m.  and  4:15  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell,  Chief,  Plans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch, 
(206)  220-7270. 

SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Pubhshing  an  NPRM  and 
delaying  its  elective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  restore 
the  drawbridge  to  good  operating 
condition.  Upon  request  of  WADOT,  the 
Coast  Guard  first  considered  amending 
the  bridge  permit  to  allow  the  bridge  to 
be  converted  to  a  permanent  fixed 
position.  Comments  were  solicited  for 
that  permit.  Three  commenters  opposed 
closing  the  bridge  permanently  because 


of  the  need  for  future  use  of  the 
waterway.  Because  of  these  comments, 
the  Coast  Guard  denied  the  amended 
{>ermit  application.  Consequently, 
WADOT  has  requested  to  temporarily 
close  the  bridge  in  order  to  make  the 
necessary  repairs  by  April  1995. 

Drafting  Infonnatioii 

The  drafters  of  this  notice  are  Austin 
Pratt,  project  officer,  and  Lieutenant 
LiHcia  J.  Argenti,  project  attorney. 

Discussion  of  Regulations 

The  temporary  regulation  would 
enable  the  bridge  owner  to  completely 
remove  the  old  electrical  system  and 
install  a  new  one.  Two  drive  motors  and 
two  synchronizing  motors  for  the  lift 
span  will  be  replaced.  The  brake 
systems  of  the  span  will  also  be 
refurbished.  This  machinery  is  old  and 
will  require  special  refurbishment  to 
restore  it  to  good  condition. 

The  bridge  owner  also  applied  to  the 
Coast  Guard  for  an  amendment  to  its 
bridge  permit  for  the  subject  structure. 
The  Coast  Guard  denied  approval  for 
this  amendment.  If  granted,  the 
amendment  would  have  allowed  the 
state  to  convert  the  vertical  lift  bridge  to 
a  fixed  bridge  by  removing  the 
machinery  permanently  from  the 
structure.  Three  entities  objected  to  the 
proposed  permanent  conversion  of  the 
drawbridge  to  a  fixed  bridge.  A  towing 
company  maintains  some  of  its  log 
moorages  above  the  bridge  with  pile- 
drivers.  Infrequent  but  surviving  need  to 
access  the  river  above  the  bridge  by  pile- 
driving  equipment  dictated  a  denial  of 
this  permit  amendment  request. 
Moreover,  the  Port  and  the  Qty  of 
Everett  are  both  upstream  property 
owners  who  objected  to  the  permanent 
closure  of  the  vertical  lift  span  based 
upon  future  development  of  their 
waterfront  acreage.  Discussions  with  all 
three  entities  disclosed  that  their  needs 
are  long  range  and  would  not  be  harmed 
by  a  long  maintenance  closure  as  long 
as  it  is  conducted  soon.  In  the  interest 
of  accommodating  the  repair  and 
maintenance  of  the  drawbridge  to  ser\'e 
navigation,  the  Coast  Guard  is 
authorizing  a  closure  without  prior 
notice  of  proposed  rulemaking. 
Comments  from  waterway  interests  have 
in  effect  already  been  received  via    . 
public  notice  for  the  proposed 
permanent  closure  of  the  bridge. 

In  recent  years  the  drawbridge  has 
seldom  opened  for  the  passage  of 
vessels.  The  records  of  the  drawrtender 
show  that  the  span  has  been  lifted  for 
the  passage  of  a  vessel  only  once  in  the 
period  from  January  1992  through 
January  1994.  This  indicates  a  decUne 
in  the  use  of  this  reach  of  the 
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Snohomish  River  by  vessels  that  cannot 
pass  the  bridge  in  its  closed  position. 
Recent  discussions  with  waterway  users 
have  indicated  that  current  and 
projected  use  (requiring  drawspan 
openings)  will  be  mostly  floating  pile- 
drivers  and  other  construction 
equipment.  The  infrequent  transits  of 
this  sort  of  commercial  navigation  is  not 
likely  to  suffer  during  the  closed  period 
which  this  temporary  final  rule 
imposes. 

The  existing  operating  regulations  for 
this  bridge  require  a  four  hour  notice  for 
opening  to  vessels.  During  freshets,  a 
draw-tender  is  required  to  be  in 
constant  attendance  so  that  the 
drawspan  may  be  opened  on  signal. 
These  requirements  will  be  restored  to 
force  when  this  temporary  final  rule 
expires. 

Regulatory  Evaluation 

This  action  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
action  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
drawspan  has  been  opened  very 
inft^quently  in  recent  years  for  the 
passage  of  vessels.  This  low  level  of 
activity  is  expected  to  remain  fairly 
consistent.  •  ' 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  action  has  been  reviewed  by  the 
Coast  Guard  and  has  been  determined  to 
be  categorically  excluded  fit)m  further 
environmental  documentation  under  the 
authority  of  40  CFR  Section  1507.3  and 
in  accordance  with  paragraph  2.B.2.g.(5) 
of  the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B.  A  copy  of  the 
Categorical  Exclusion  Certification  is 
available  for  review  in  the  docket. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATING  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  tOTead  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.1059  is  amended  by 
revising  paragraph  (d)  to  read  as 

"follows; 

§  117.1059    Snohomish  River,  Steamboat 
Slough,  and  Ebey  Slough. 

(d)  The  draw  of  the  SR2  highway 
bridge  across  the  Snohomish  River,  mile 
6.9.  need  not  open  for  the  passage  of 
.  vessels  from  August  8.  1994  through 
April  8. 1995. 
•         •         •         •         « - 

Dated;  18  July  1994. 
lohn  A.  Pierson. 

Captain.  U.S.  Coast  Guard.  Commander.  I3th 

Coast  Guard  District.  Acting. 

(FR  Doc.  94-18550  Filed  7-2S-94:  8:45  am! 

BILUNO  COOE  4910-14-M 


33  CFR  Part  165 

[CGD01-94-107] 

RIN2115-AA97 

Safely  Zone;  Summer  Music  Fireworks, 
Waterford,  CT 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Long  Island 
Sound  at  Harkness  Memorial  State  Park, 
Waterford,  CT  on  July  16,  28,  and 
August  20, 1994.  This  safety  zone  is 
needed  to  protect  the  maritime 
community  from  possible  navigation 
hazards  associated  with  a  fireworks 
display.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  Sound. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  9:30  p.m.  through  10:15 
p.m.  on  July  16,  and  August  20,  1994. 
and  from  8:30  p.m.  through  9:15  p.m.  on 
July  28,  1994.  unless  extended  or 
terminated  sooner  bv  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.V.  Skuby. 
Chief  of  Port  Operations.  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464, 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
T.V.  Skuby.  project  officer  for  Captain  of 
the  Port.  Long  Island  Sound,  and  LCDR 
J.  Stieb.  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  The  Coast  Guard  did  not 
receive  from  the  sponsor  the  final 
details  concerning  the  event's  times, 
which  is  essential  information  for  the 
purposes  of  establishing  a  safety  zone, 
in  sufficient  time  to  publish  a  NPRM  or 
to  publish  a  final  rule  30  days  in 
advance.  Publishing  a  NPRM  and 
delaying  the  event  would  be  contrary  to 
the  public  interest  since  the  fireworks 
display  is  in  celebration  of  the  Harkness 
Memorial  State  Park  Summer  Music 
series  and  is  for  the  benefit  of  the 
public.    % 

Background  and  Purpose 

The  sponsor.  Summer  Music.  Inc.. 
New  London.  CT  has  requested  that  a  45 
minute  fireworks  display,  launched 
from  shore,  be  permitted  in  the  port  of 
Waterford  in  the  vicinity  of  Harkness 
Memorial  State  Park.  Waterford.  CT. 
The  displays  will  be  held  on  July  16. 
and  August  20.  1994  from  9:30  p.m. 
through  10:15  p.m.  and  July  28.  1994 
from  8:30  p.m.  through  9:15  p.m.  This 
zone  is  required  to  protect  the  maritime 
community  from  the  dangers  associated 
with  this  fireworks  display.  The  safety 
zone  covers  all  waters  of  Long  Island 
Sound  writhin  600  feet  of  the  fireworks 
launching  site,  located  on  Goshen  Point. 
Harkness  Memorial  State  Park. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of  " 
E.xecutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and    . 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary-. 

The  safety  zone  will  last 
approximately  45  minutes  on  thnie 
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separate  dates.  Th^  area  affected  by  this 
event  receives  infrvquent  commercial 
traffic  Because  of  the  short  duration  of 
the  event  and  the  e}(tensive  advisories 
which  will  he  mad«.  commercial 
entities  will  be  abh  to  adjust  to  any 
disruptions. 

Small  Entities 

Under  the  Reguk  tory  Flexibility  Act 
(5  U.S.C  601  et  sed).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  i  npact  of  this 
regulation  to  be  mil  limal  and  certifies 
under  section  605(b)  of  the  Regulatory 


Flexibihty  Act  (5  U 


las  analyzed  this 
with  the  principles 
"  in  Executive 
determined  that 
not  raise  sufficient 
to  warrant  the 
Assessment. 


hits 


Fee  eralism , 


The  Coast  Guard 
action  in  accordanc^ 
and  criteria  contained 
Order  1261 2.  and 
these  regulations  dc 
federahsm  implications 
preparation  of  a 

Environment 

The  Coast  Guard  las  considered  the 
environmental  impj  ct  of  these 
regulations  and  con  :luded  that  imder 
section  2.B.2.C.  of  C)mmandant 
Instruction  M16475  IB,  it  is  an  action 
under  the  Coast  Gudrd's  statutory 
authority  to  protect  public  safety,  and 
thus  is  categoricallyTexcluded  fi-om 
further  environmen  al  documentation. 
A  Categorical  Exclu  ;ion  Determination 
will  be  made  availa  lie  in  the  docket. 


31 


S.C  601  et  seq.)  that 


this  final  nile  will  r  ot  have  a  significant 
economic  impact  oi  i  a  substantial 
number  of  small  en  ities. 

Collection  of  Infom  lation 

This  rule  contain:  i 
information  require  ments 
Paperwork  Reducti(  tn 
3501  et  seq.). 

Federalism 


no  collection  of 
imder  the 
Act  (44  U.S.C. 


List  of  Subjects  in 

Harbors,  Marine 
(water).  Reporting 
requirements,  Secui  ity  measures. 
Waterways. 

Regulation 

For  the  reasons  s€  : 
preamble,  the  Coast 
CFR  Part  165  as  follows 


CFR  Part  165 

sfefety.  Navigation 
apd  recordkeeping 


out  in  the 
Guard  amends  33 


1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-107 
is  added  to  read  as  follows: 

S  165.T01-107    Satety  Zone;  Summer  Music 
Fireworks,  Waterford.  CT. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Long  Island  Soimd  within 
600  feet  of  the  fireworks  launching  site, 
located  on  Goshen  Point,  Harkness 
Memorial  State  Park,  Waterford,  CT  in 
approximate  position  41°18'  N, 
072°06'40"  W, 

(b)  Effective  date.  This  section  is 
effective  from  9:30  p.m.  through  10:15 
p.m.  on  July  16,  and  August  20, 1994, 
and  from  8:30  p.m.  through  9:15  p.m.  on 
July  28, 1994,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  section  165.23  of  this  part 
apply. 

Dated:  July  15, 1994. 
P.J.  Heyl. 

Commander.  U.S.  Coast  Guard,  Captain  of 

the  Port,  Long  Island  Sound. 

IFR  Doc.  94-18551  Filed  7-28-94;  8:45  am) 
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33 CFR  Parties 
(CGD1 3-94-021] 
RiN2115-AA97 

Safety  Zone;  Lake  Washington,  Seattle, 
WA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the 
Canadian  Snowbirds  Air  Show  during 
the  Seattle  Seafair  Unlimited 
Hydroplane  Races.  This  event  will  be 
held  on  August  5  and  August  6, 1994 
from  8  a.m.  until  12  p.m.  (PDT)  each 
day.  This  safety  zone  is  necessarv  to 
control  spectator  craft  and  to  provide  for 
the  safety  of  life  and  property  on  and  in 
the  vicinity  of  navigable  waters  during 
the  event.  Persons  and  craft  remaining 
in  or  entering  into  this  zone  are 
prohibited  unless  authorized  by  the 
Thirteenth  Coast  Guard  District 
Commander. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  August  5, 1994  and 
August  6. 1994  at  8  a.m.  (PDT)  until  12 
p.m.  (PDT)  each  day. 


FOR  FURTHER  INFORMATION  CONTACT: 

LT  Susan  J.  Workman,  Coast  Guard 
Group  Seattle,  Washington,  (206)  217- 
6009. 

SUPPLEMENTARY  information:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  The  sponsor  of  the 
event  and  the  FAA  has  recently  changed 
the  requirements  associated  vtrith  the 
observance  of  the  airshow  by  now 
requiring  the  waters  beneath  the 
airshow  to  be  clear  of  spectator  craft. 
Because  of  this  recent  (±ange  and  the 
addition  of  the  Canadian  Snowbirds, 
final  planning  information  was  not 
available  to  the  Coast  Guard  undl  less 
than  30  days  prior  to  the  annual  event; 
therefore,  there  is  insufficient  time  to 
publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Drafting  Information 

The  drafters  of  this  temporary  final 
rule  are  LT  Susan  J.  Workman,  project 
officer,  and  LT  Laticia  J.  Argenti,  project 
attorney.  Thirteenth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulations 

This  safety  zone  is  established  in 
addition  to  die  provisions  set  forth  in  33 
CFR  100.1301  regulating  spectators 
during  the  Seafair  Unlimited 
Hydroplane  race.  As  provided  for  in 
those  regulations,  spectator  zones  are 
established  for  the  hydroplane  practice 
heats  and  final  race  during  the  last  week 
of  July  and  the  first  week  of  August 
annually.  The  Canadian  Snowbirds  Air 
Show,  the  subject  of  this  safety  zone, 
will  be  conducted  between  the  heats  of 
the  hydroplane  races  occurring  on 
Friday,  August  5,  and  Saturday,  August 
6, 1994,  only.  Both  events  occur  on  or 
over  the  waters  of  Lake  Washington, 
Seattle,  Washington,  and  are  sponsored 
by  Seafair  Incorporated  as  part  of  the 
Seafair  three  week  celebration.  It  is 
expected  that  these  two  events  will 
attract  approximately  14,000  spectator 
craft  on  the  waters  west  of  the 
hydroplane  race  course  log  boom.  This 
safety  zone  is  necessary  during  the 
Canadian  Snowbirds  airshow  due  to 
Federal  Aviation  Administration  rules 
prohibiting  the  airshow  trova  being 
conducted  over  spectators.  The  safety 
zone  will  keep  spectators  away  from  the 
area  directly  below  the  Snowbird  flight 
line  during  the  event  thus  minimizing 
danger  to  all  spectators  in  the  vicinity 
of  the  air  show.  The  safety  zone  will 
prohibit  spectator  craft  from  entering  or 


remaining  in  an  area  of  approximately  1 
square  mile  of  water  intersected  by  the 
1-90  Bridge  (Lacy  V.  Murrow  Bridge). 
This  safety  zone  will  be  enforced  by 
representatives  of  Commander, 
Thirteenth  Coast  Guard  District. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  econoniic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regidatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparations  of  a  Federal 
Assessment. 

Environmental  Assessment 

This  temporary  rule  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  determined  to  be  categorically 
excluded  fix)m  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),.  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterv/ays. 

In  consideration  of  the  foregoing.  PaiX 
165  of  Title  33  Code  of  Federal 
Regulations,  is  amended  as  follows. 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T13-017  is 
added  to  read  as  follows: 


§165.T13-017    Safety  Zone:  Lake 
Washington,  Seattle,  WA 

(a)  Location.  The  following  tirea  is  a 
safety  zone:  The  waters  of  Lake 
Washington,  Seattle,  Washington, 
bounded  by  the  following  coordinates 
(beginning  with  the  western  most  point 
and  running  clockwrise):  Latitude 
47''35'55"  N.  Longitude  122°17'09"  W  to 
Latitude  47»35'55"  N.  Longitude 
122''15'12"  W,  south  to  Faben  Point, 
then  running  along  the  western  shore  of 
Mercer  Island  to  Latitude  47''34'19"  N. 
Longitude  122''14'20"  N,  dien  to 
Latitude  47<»34'11"  N,  Longitude 
122''14'30"  N,  then  to  UUtude 
47'*34'43"  N,  Longitude  122'"16'08"  W. 
dien  to  Latitude  47''33'57"  N.  Longitude 
122°16'00"  W,  then  north  along  the 
western  shoreline  of  Lake  Washington 
back  to  the  first  coordinates. 

(b)  Definitions. 

Designated  representative  of  the 
District  Commander  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  authorized  by  the  District 
Commander,  Thirteenth  Coast  Guard 
District,  to  act  on  his  behalf. 

Official  patrol  consists  of  any  Coast 
Guard  vessel,  state  or  local  law 
enforcement,  and/or  sponsor-provided 
vessels  assigned  and/or  approved  by 
Commander,  Thirteenth  Coa.st  Guard 
District  to  patrol  each  event.  All  persons 
and/or  vessels  not  registered  with  the 
sponsor  as  participants  or  official  patrol 
vessels  are  considered  spectators. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
District  Commander  or  his  designated 
representative.  When  hailed  and/or 
signaled  by  an  official  patrol  vessel,  a 
spectator  shall  come  to  an  immediate 
stop.  Vessels  shall  comply  with  all 
directions  given,  failure  to  do  so  may 
result  in  a  citation. 

(2)  No  spectators  shall  enter,  anchor, 
block,  loiter  in,  or  impede  the  through 
transit  of  participants  or  official  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates  and  times,  unless  cleared 
for  such  entry  by  or  through  an  official 
patrol  vessel. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  or  his 
designated  representative  may  terminate 
the  event  at  any  time  it  is  deemed 
necessary  for  the  protection  of  life  and 
property.  He  may  be  reached  on  VHF 
Channel  23  (156.8  MHz)  when  required, 
by  the  call  sign  "PATCOM". 

(d)  Effective  dates.  This  section 
becomes  effective  daily  on  August  5, 
1994  and  August  6, 1994  at  8  a.m.  (PDT) 
and  terminates  daily  on  August  5  and 


August  6,  1994  at  12  p.m.  (PDT)  unless" 
sooner  terminated  by  the  District 
Commander. 

Dated:  July  21.  1994. 

).W.  LockHtMMl, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Thirteenth  Coast  Guard  District. 

(FR  Doc.  94-18552  Filed  7-28-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  62 

RIN  3067-AC26 

National  Flood  Insurance  Program; 
Assistance  to  Private  Sector  Property 
Insurers 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  amends  the 
interim  rule  published  in  the  Federal 
Register  on  May  25. 1994,  to  require 
Write  Your  Own  (WYO)  Companies  to 
participate  in  a  National  Flood 
Insurance  Program  (NFIP)-approved 
Single  Adjuster  Program  to  handle  any 
combined  wind  and  flood  loss  during 
catastrophic  events,  e.g..  hurricanes,  and 
to  change  the  basis  for  calculating  the 
amount  of  collected  premium  to  be 
retained  for  operating  expenses  by  the 
\V\'0  Companies. 

DATES:  Effective  date:  This  interim  rule 
and  this  modification  to  the  offer  are 
effective  as  of  May  25, 1994.  The  revised 
Financial  Assistance/Subsidy 
Arrangement  remains  applicable  with 
respect  to  flood  insurance  poUcies 
written  under  the  Arrangement  with  an 
effective  date  of  October  1,  1994.  and 
later.  Comment  Date:  September  12. 
1994. 

ADDRESSES:  Comments  are  requested 
and  should  be  sent  to  the  Rules  Docket 
Clerk.  Office  of  the  General  Counsel, 
Federal  Emergency  Management 
Agency,  500  C  Street.  SW..  room  840. 
Washington.  EX:  20472,  (fax)  (202)  646- 
4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Jr.,  Federal 
Emergency  Management  Agency. 
Federal  Insurance  Administration.  500 
C  Street,  SW.,  Washington,  DC  20472,  ' 
(202) 646-3422. 

SUPPLEMENTARY  INFORMATION:  On  May 
25.  1994.  FEMA  published  in  die 
Federal  Register  (59  FR  26965-26970) 
an  interim  rule  that  amended  the 
National  Flood  Insurance  Program 
(NFIP)  regulations  for  the  "Write  Yotu 
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Own"  fWYO)  Procrain  relaUng  to  the 
marketing  of  flood  insurance  policies. 

This  new  action  amends  two  sections 
of  that  May  25, 1994  linterim  rule  as  it 
relates  to  the  Arrangement  offered  by 
the  Federal  Insuranci  Administrator  to 
companies  wishing  to  participate  in  the 
WYO  Program.  The  drst  change  amends 
the  section  dealing  wjith  the  adjustment 
of  claims,  at  Article  : 
the  Company,  parag 
Arrangement,  by  reqi 
Company  to  partlcipi  ite  in  an  NFIP- 
approved  Single  Adji  ister  Program  to 
handle  any  combined  wind  and  water 
losses  diiring  catastrophic  events,  such 
as  hurricanes.  The  second  change 
amends  the  section  establishing  the 
amount  of  written  premium  which  may 


— Undertakings  of 
phCofthe 
gaWYO 


igand 

at  Article  ID— 
, Expense 

ixixn  Refunds, 
igement,  by 
sntage  of  premium 
^or  Arrangement 
1  is  the  same 
ilated  for  the 


be  retained  as  operat 

administrative  expet 

Loss  Costs,  Expenses 

Reimbursement,  and  | 

Section  B.  of  the  Ar 

stating  the  exact  per 

that  may  be  retained  j 

year  1994-1995  (whii 

percentage  as  that  call 

1993-1994  Arrangement  year  by  the 

formula  that  is  being  replaced  by  this 

change)  and  by  providing  for  an  - 

increase  or  decrease  In  that  exact 

percentage  dependln  { on  the  extent  that 

the  WYO  Company  n  leets  marketing 

goals. 

For  the  reasons  dt^d  in  the  May  2S, 
1994  interim  rule,  FE  VIA  has 
determined  that  suffi  :ient  cause  exists 
for  making  this  rule  affective 


immediately  and  thai 


effective  date  until  ai  :er  a  comment 


p>eriod  would  be  imp 


contrary  to  the  public  interest.  However, 
comments  are  reques  ed  and  will  be 
considered  before  fui  her  regulations  are 
issued. 

National  Enviromne^tal  Policy  Act 

rfcally  excluded 


of  44  CFR  Part 
O^nsideration.  No 
assessment  has 


This  rule  is  catego 
from  the  requirement  > 
10,  Environmental 
environmental  impat^ 
been  prepared. 

Executive  Order  128^8,  Eoviromnental 
Justice 

The  socioeconomic  conditions 
relating  to  this  interii  i  rule  were 
reviewed  and  a  finding  was  made  that 
no  disproportionate!} 
effect  on  minority  or 
populations  result  fr^nn  this  interim 
rule. 


delaying  the 


adicable  and 


Executive  Order  12846,  Regulatory 
Planning  and  Revieti 

This  interim  rule  is  not  a  significant 
regulatory  action  witi  in  the  meaning  of 
§  2(f)  of  E.O.  12866  o  September  30, 


high  and  adverse 
ow  income 


1993,  58  FR  51735,  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  Nevertheless,  this 
interim  rule  adheres  to  the  regulatory 
principles  set  forth  in  E.0. 12866. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  set  forth  in  this  interim 
rule  will  be  submitted  for  approval  to 
the  OMB  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C  3501 
et  seq. 

FEMA  is  particularly  interested  in 
getting  comments  on  the  estimated 
burden,  i.e.,  the  amount  of  time  and 
resources  required  of  the  WYO 
companies  to  comply  with  application, 
testing,  and  reporting  requiremenfs 
contained  in  this  interim  rule.  Submit 
comments  on  these  estimates  to  the 
Office  of  Management  and  Budget,  3235 
New  Executive  Office  Building, 
Washington,  D.C,  20503  marked 
"Attention:  Donald  Arbuckle"  and  to 
the  FEMA  Clearance  Officer,  500  C 
Street,  SW,  Washington.  DC  20472.  This 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collections  requirements. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  62 

Flood  insiuance. 
Accordingly,  44  CFR  part  62  is 
amended  as  follows: 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  s«q.: 
Reorganization  Plan  No.  3  of  1978, 43  FR 
41943.  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

2.  The  table  of  contents  for  subpart  C 
of  Part  62  is  revised  to  read  as  follows: 


Subpart  C— Wrtte  Your  Own  (WYO) 
Companies 

62.23  WYO  Companies  authorized. 

62.24  WYO  Company  participation  criteria: 
new  applicants. 

•         *  •  •         • 

3.  Part  62  is  amended  by  adding  a 
new  §  62.24  to  read  as  follows: 


Subpart  C-Write  Your  Own  (WYO) 
Companies 

§62.24   WYO  Company  participation 
criteria:  new  applicants. 

New  companies  seeking  to  participate 
in  the  WYO  Program,  as  well  as  former 
WYO  Companies  seeking  to  return  to 
the  WYO  Program,  must  meet  standards 
for  financial  capability  and  stability,  for 
statistical  and  financial  reporting,  and 
for  commitment  to  Program  objectives. 

(a)  To  demonstrate  the  ability  to  meet 
the  financial  requirements,  an  applicant 
for  entry  or  reentry  into  the  WYO 
Program  must: 

(1)  be  a  licensed  property  insurance 
company; 

(2)  have  a  five  (5)  year  history  of 
writing  property  insurance; 

(3)  disclose  any  legal  proceedings, 
suspensions,  Judgments,  settlements,  or 
agreements  reached  with  any  State 
insurance  department.  State  attorney 
general,  State  corporation  commission, 
or  the  Federal  government  during  the 
immediate  prior  five  (5)  years  regarding 
the  company's  business  practices; 

(4)  submit  its  most  recent  National 
Association  of  Insiuance  Commissioners 
(NAIC)  annual  statement; 

(5)  submit,  as  data  become  available, 
information  to  indicate  that  the 
company  meets  or  exceeds  NAIC 
standards  for  risk-based  capital  and 
surplus;  and 

(6)  submit  its  last  State  or  regional 
audit,  which  should  contain  no  material 
negative  findings. 

(b)  An  applicant  for  entry  or  reentry 
into  the  WYO  Program  must  also  pass 

a  test  to  determine  the  company's  ability 
to  process  flood  insurance  and  meet  the 
Transaction  Record  Reporting  and 
Processing  (TRRP)  Plan  requirements  of 
the  WYO  Financial  Control  Plan.  Unless 
the  test  requirement  is  waived,  e.g., 
where  the  company's  reporting 
requirements  will  be  fulfilled  by  an 
already  qualified  performer,  the 
applicant  must  prepare  and  submit  test 
output  monthly  tape(s)  and  monthly 
financial  statements  and  reconciliations 
for  processing  by  the  NFIP  Bureau  and 
Statistical  Agent  contractor.  For  test 
purposes,  no  error  tolerance  will  bo 
allowed.  If  the  applicant  fails  the  initial 
test,  a  second  test  will  be  nm,  which  the 
applicant  must  pass  to  participate  in  the 
Program. 

(c)  To  satisfy  the  requirement  for 
commitment  to  Program  goals, 
including  marketing  of  flood  insurance 
pohcies,  the  company  shall  submit 
information  concerning  the  company's 
plans  for  the  Write  Your  Ovm  Program 
including  plans  for  the  training  and 
support  of  producers  and  staff, 
marketing  plans  and  sales  targets,  and 


claims  handling  and  disaster  response 
plans.  Applicants  must  also  identify 
those  aspects  of  their  planned  flood 
insurance  operations  to  be  performed  by 
another  organization,  managing  agent, 
another  WYO  Company,  a  WYO  vendor, 
a  service  bureau  or  related  organization. 
Applicant  companies  ^all  also  name, 
in  addition  to  a  Princapai  Coordinatar, 
a  corporate  officer  pcaatutf  cootact — an 
individual,  e.g.,  at  the  level  of  a  Senior 
Executive  Vice  President,  who  reports 
directly  to  the  Chief  Executive  Officer  or 
the  Chief  Operating  Officer.  Each 
applicant  shall  furnish  the  latest 
available  information  regarding  the 
number  of  its  fire,  aHied  lines, 
farmowners  multiple  peril,  homeowners 
multiple  peril,  and  commercial  multiple 
peril  policies  in  force,  by  line,  and  the 
company's  Best's  Financial  Size 
Category  for  the  purpose  of  setting 
marketing  goals. 

Appendix  A  to  Part  62  [Amended] 

4.  Appendix  A  to  Part  62,  is  amended 
by  revising  Section  B.,  item  1.9,  and 
section  C.  in  Article  II  and  section  B.  in 
Article  III  to  read  as  follows: 


Article  tt— Undertakings  of  the  Company 

•         •         •         *         • 

B.  *  *  • 

1.9  For  the  elements  of  work  enumerated 
above,  the  elapsed  time  shown  is  from  the 
date  of  receipt  through  the  date  of  mail  out. 
Days  means  working,  not  calendar  days. 

In  addition  to  the  standards  for  timely 
performance  set  forth  above,  all  functions 
performed  by  the  Company  shall  be  in 
accordance  with  the  highest  reasonably 
attainable  quality  standards  generally 
utilized  in  the  insurance  and  data  processing 
industries. 

These  standards  are  for  guidance.  Although 
no  immediate  remedy  for  failure  to  meet 
them  is  provided  under  this  Arrangement, 
nevertheless,  performance  under  these 
standards  and  the  marketing  guideline 
provided  for  in  Section  G.  below  can  be  a 
factor  considered  by  the  Federal  Insurance 
Administrator  (the  Administrator)  in 
requiring  corrective  action  by  the  Company, 
in  determining  the  continuing  participation 
of  the  Company  in  the  Program,  or  in  taking 
other  action,  e.g.,  limiting  the  Company's 
authority  to  write  new  business. 

C  To  ensure  maximum  responsiveness  to 
the  National  Flood  Insurance  Program's 
(NFIP)  policyholders  following  a  catastrophic 
event,  e.g.,  a  hurricane,  involving  insured 
wind  and  flood  damage  to  policyholders,  the 
Company  shall  agree  to  the  adjustment  of  the 
combined  flood  and  wind  losses  utilizing  one 
adjuster  under  an  NFIP-approved  Single 
Adjuster  Program  in  the  following  cases  and 
under  procedures  issued  by  the 
Administrator 

1.0    Where  the  flood  and  wind  coverage  is 
provided  by  the  Company; 

2.0    Where  the  flood  coverage  is  provided 
by  the  Company  and  the  wind  coverage  is 


I 


provided  by  a  participating  State  Property 
Insurance  Plan.  WLndpoo]  Association,  Beach 
Plan,  )oint  Underwriting  Association,  FAIR 
Plan,  or  similar  property  insurance 
medianism; 

3i)    Where  the  flaod  coverage  is  pnwided 
by  the  Compiany  and  the  wind  coverage  is 
provided  by  another  WYO  Company  and  the 
necessary  infnrmation  oa  the  dual  coverage 
is  part  'of  the  Claims  Coordinating  Office 
(CCO)  system:  and 

4.0    Where  the  flood  coverage  is  pFovjded 
by  the  Company  and  the  wind  oovem^  is 
provided  by  another  property  insuver  and  the 
State  Insurance  Regulator  lias  deletsiuned 
that  such  property  insurer  shall,  in  the 
interest  of  consumers,  facilitate  the 
adjustment  of  its  wind  loss  by  the  adjuster 
engaged  to  adjust  the  flood  loss  of  the 
Company. 

The  Government  shall  provide  for  the 
direct  business  flood  losses  to  be  adjusted  by 
a  single  adjuster  where  the  wind  damage 
coverage  is  insured  by  a  state  market 
mechanism  described  in  2.0,  above,  or  by  a 
WYO  Company  as  described  is  3.0  above,  or 
by  a  property  insurer,  as  described  in  4.0 
above. 

Except  for  1.0.  above,  the  Company  shall 
submit  its  flood  losses  that  are  reasonably 
believed  to  involve  wind  damage  to  the 
Single  Adjuster  Program's  Stationary  CCO  in 
Lanham,  Maryland  at  the  following  address: 
National  Flood  Insurance  Program, 
Stationary  Claims  Coordinating  Office,  10115 
Senate  Drive,  Lanham.  Maryland  20706. 

Such  flood  losses  shall  be  rep>orted  on  the 
ACOJU)  Notice  of  Loss  form,  "ACORD  1  (1/ 
93),"  or  a  like  form  calling  for  the  reporting 
of  losses  involving  both  flood  and  wind 
damage  arising  out  of  a  single  hurricane 
event  under  the  following  procedures: 

•  Where  flood  losses  reasonably  believed 
to  involve  wind  damage  are  reported  by 
property  insurance  agents  or  brokers,  the 
Company  shall  instruct  its  agents  or  brokers 
to  mail  or  preferably  send  by  facsimile  the 
ACORD  Notice  of  Loss  form,  with  complete 
details  regarding  flood  and,  if  available,  wind 
Insurance  policies  covering  the  property,  to 
the  Single  Adjuster  Program  Stationary  CCO 
for  assignment  to  a  single  adjuster.  The 
Stationary  CCO  will  also  accept  loss 
information  directly  from  the  agent  by 
modem  in  CCO  format  where  the  Company 
has  arranged  for  its  agents  to  provide  the 
information  in  this  fashion. 

•  Where  flood  losses  reasonably  believed 
to  involve  wind  damage  are  reported  directly 
to  the  Company  by  its  policyholders  or 
agents,  by  telephone,  the  Company  shall 
report  the  flood  loss,  with  the  wind  property 
insurer  information,  if  available,  to  the  Single 
Adjuster  Program  Stationary  CCO,  by  modem 
transfer  in  CCO  format  as  such  flood  losses 
are  reported  to  the  Compmny.  Transfer  by 
facsimile  from  the  Company  can  also  be 
arranged  where  circumstances  warrant  it. 

Upon  receipt  of  the  Notice  of  Loss,  the 
Stationary  CCO  shall  effiect  immediate  entry 
of  all  relevant  data  into  the  stand-alone  CCO 
System  (i.e.,  not  part  of  the  NFIP  mainframe 
computer  system)  for  instantaneous  relay  to 
the  Catastrophe  CCO  established  in  the  field. 
At  the  Catastrophe  CCO,  which  will  be  sited 
and  fully  operational  within  24  hours  of 


landfall,  La  coordin«t>on  with  the  Stdie 
Insurance  Regulator,  a  qualified  km 
adjustment  organizatioo  sh*U  be  promptly 
selected  for  each  lose,  and  participatii^ 
insurers  shall  be  prompLly  advised  of  the 
selecbon  for  their  assignment  of  the  Iocs  to 
thai  organization. 

In  respect  to  the  foregoing,  the 
Administrator  will  continue  lo  inplemeBl 
existing  and  future  OOO  AirangemcntB  with 
State  insurance  Regulators  aai  their  State 
Pro(>erty  Insurance  Plans,  Wisdpool 
Associations,  Beach  Plaas,  \t\mt 
Underwritis^  Associatioas.  FAIR  Plant,  or 
similar  property  insurance  inw  hMiinnn.  far 
example,  as  has  been  done  with  the 
Insurance  Department  of  the  State  of  South 
Carolina. 


Article  ID— Loss  Costs.  Expenses,  Expense 
Reimbursement,  and  Premium  Refunds 

•         •         •         *         • 

B.  The  Company  shall  be  entitled  to 
withhold,  on  a  provisional  basis,  as  operating 
and  administrative  expenses,  including 
agents'  or  brokers'  commissions,  an  amount 
6t)m  the  Company's  written  premium  on  the 
policies  covered  by  this  Arrangement  in 
reimbursement  of  all  of  the  Company's 
marketing,  operating  and  administrative 
expenses,  except  for  allocated  and 
unallocated  loss  adjustment  expenses 
described  in  C  of  this  Article,  which  amount 
shall  be  32.6%  of  the  Company's  wrinen 
premium  on  the  policies  covered  by  this 
Arrangement.  The  final  amount  retained  by 
the  Company  shall  be  determined  by  an 
increase  or  decrease  depending  on  the  extent 
to  which  the  Company  meets  the  markebng 
goals  for  the  combined  1994-1995  and  1995- 
1996  Arrangement  years  contained  in 
marketing  guidelines  established  pursuant  to 
Article  II.  G. 

The  decrease  or  increase  in  the  amount 
retained  by  the  Company  shall  be  made  after 
the  end  of  the  1995-1996  Arrangement  year. 
Any  decrease  from  32.6%  made  as  a  result 
of  a  Comp>any  not  meeting  its  marketing  goals 
shall  be  directly  related  to  the  extent  to 
which  the  Company's  goal  was  not  achieved, 
but  shall  not  exceed  two  (2)  percentage 
points  (providing  for  a  minimum  of  30.6%). 
The  amount  of  any  decrease  shall  l>e 
calculated  for  each  month,  and  each  month's 
decrease  shall  be  subject  to  interest 
compounded  at  rates  provided  for  by  31 
U.S.C  3717(a)(1).  Upon  notice  of  the 
cumulative  monthly  decreases  and  interest, 
the  Comptany  agrees  to  promptly  remit  to  the 
Government  the  total  amount  due. 

The  increase,  which  shall  t>e  distributed 
among  the  Companies  exceeding  their 
marketing  goals,  shall  be  drawn  from  a  p)ool 
composed  of  the  difference  between  32.6%  of 
all  WYO  Companies'  written  premium  in 
Arrangement  years  1994-1995  and  1995- 
1996,  and  the  total  amount,  prior  to  the 
increase,  provided  to  the  Companies  on  the 
basis  of  the  extent  to  which  they  have  met 
their  marketing  goals.  A  distribution  formula 
will  be  develojjed  and  distributed  to  WYO 
Companies  which  will  consider  the  extent  to 
which  the  Company  has  exceeded  its  goal 
and  the  size  of  the  Company's  book  of 
business  in  relation  to  the  total  number  of 
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WYO  policies.  The  amount  of  any  increase 
shall  be  paid  prompti  y  to  the  Company  after 
the  end  of  the  1995-1996  Arrangement  year. 

If  the  Company  do«  s  not  enter  into  the 
Arrangement  for  199;  -1996,  the  extent  to 
which  the  Company  met  its  goals  shall  be 
based  upon  its  Arranj  ement  year  1994-1995 
performance,  and  the  final  amount  retained 
shall  be  determined  a  fter  the  end  of  the 
1994-1995  Arrangemmt  year,  but  the 
Company  shall  not  hd  entitled  to  any  increase 
above  the  provisional  amount. 

Premium  income  nf  t  of  provisional 
reimbursement  (net  pt^mium  income)  and 
Federal  Policy  Fee  sh  ill  be  deposited  in  a 


special  account  for  the  payment  of  losses  and 
loss  adjustment  exfienses  (see  Article  D, 
Section  E). 

The  Company,  with  the  consent  of  the 
Administrator  as  to  terms  and  costs,  shall  be 
entitled  to  utilize  the  services  of  a  national 
rating  organization,  licensed  under  state  law, 
to  assist  the  FIA  in  undertaking  and  carrying 
out  such  studies  and  investigations  on  a 
community  or  individual  risk  basis,  and  in 
determining  more  equitable  and  accurate 
estimates  of  flood  insurance  risk  premium 
rates  as  authorized  under  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  The 
Company  shall  be  reimbursed  in  accordance 


with  the  provisions  of  the  WYO  Accounting 
Procedures  Manual  for  the  charges  or  fees  for 
such  services. 

*         *         •         •         • 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  July  21, 1994. 

Elaine  A.  McReynolds, 

Administrator,  Federal  Insurance 

Administration. 

IFR  Doc.  94-18425  Filed  7-28-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  at  ttie  proposed 
isSLance  of  rules  and  regulations.  The 
purpose  of  these  rnrtices  is  1o  g<ve  Interested 
persons  .an  opportuntty  to  participate  m  the 
rule  rnaHJng  prior  lDllBe.adQptionoif1he  final 
mles. 


DEPARTMErfT  OF  THE  INTEflK>R 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  RogutaftoryfVogram 

ACnojt:  F^roposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 


SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Colorado  regulatorj' 
pEogram  (hereinafter,  the  "Colorado 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SM{3iA).  "Hie  additional  ejg)lanatory 
information  pertains  to  effluent  limit 
enforcement  provisions  of  Colorado's 
proposed  memorandum  of 
understanding  (MOU)  between  the 
Division  of  Minerals  and  Geology 
(DMG)  of  the  Colorado  Department  of 
Natural  Resources  and  the  Water 
Quality  Control  Division  (WQCD)  of  the 
Colorado  Department  of  Health  for 
water  quality  management  at  coal 
mines.  The  amendment  is  intended  to 
revise  the  Colorado  program  to  be 
consistent  with.SMCRAand  the 
implementing  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.,  August  15, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivea^dlo  Thomas 
E.  Ehmett.at  the  address  Hsted  below. 
Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
comacting  OSM's  Albuouerque  Field 
Office. 

Thomas  E.  Ehraett,  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
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Enforcement,  505  Marquette  Avenue 
^AV..  Suite  1200,  Albuquerque.  New 
Mexico  87102 
Colorado  Division  of  Minerals  and 
Geology,  Departmerrt  of  Natural 
Resources,  215  Centennial  Building, 
1313  Sherman  Street,  Denver, 
Colorado  B0203.  Telephone:  (303) 
Bct6— 35B7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEIIENTARY  IHFORUATIOH: 

I.  Background  on  the  Colorado  Prograin 

On  December  15,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  tIk>lorado  program.  -General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15. 1980, 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.11,  906.15,  906.16,  and  906.30. 

II.  Proposed  Amendment 

By  letter  dated  March  18. 1994, 
Colorado  -submitted  a  proposed 
ameridment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  CO- 
604).  Colorado  submitted  the  proposed 
amendment  in  response  to  a  letter  dated 
April  7, 1993  (adraindstrativexecord  No. 
CO-539).  that  OSM  sent  to  Colorado  in 
accordance  with  30  CFR  732.17(c).  The 
amendment  consisted  of  a  proposed 
MOU  between  the  Colorado  D<^artment 
of  Natural  Resources  (DNR)  and  the 
Colorado  Department  of  Health  (DOH) 
for  water  quality  management  at  coal    . 
mines. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  7, 
1994,  Federal  Register  (59  FR  16578), 
provided  an  opportunrty  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  pubhc  comment 
on  its  adfequacy  (administrative  record 
No.  CO-606).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  closed 
on  May  9,  1-994. 

During  its  review  of  the  proposed 
amendment,  OSM  identified  (1)  an 
apparent  contradiction  between  item 
No.  2  of  the  Enforcement  section  of  the 
proposed  MOU  and  paragraphs  5.1.b 


and  c  and  paragraph  5^.b  of  an  August 
28,  1990,  meraoraDdum  of  agreement 
(MOA)  between  WQCD-and  the  Mined 
Land  Reclamation  Board  (the  regulatory 
board  of  the  Mined  Land  Reclamation 
Division  that  has  been  reorganized  as 
DMG)  as  to  whether  DMG  or  WQCD  was 
responsible  for  enforcing  the  effluent 
limits  of  40  CFR  Part  434  (including 
coal  mining  point  source  discharge 
limitations)  and  (2)  a  concern  that  2 
Code  of  Colorado  Regulations  407.2, 
Rule  4.05,  did  not  serve  as  an  adequate 
regulatory  basis  for  DMG  to  enforce  the 
40  CFR  Part  434  effluent  limitations 
addressed  by  item  No.  2  of  the 
Enforcement  section  of  the  proposed 
MOU. 

OSM  notified  Colorado  of  the 
concerns  by  letter  dated  June  16,  1994, 
(administrative  record  No.  CO-627). 
Colorado  responded  in  a  letter  dated 
June  23,  1994,  by  submitting  additional 
explanatory  information  (administrative 
record  No.  CO-629). 

Colorado  indicated  that  the  proposed 
MOU  and  MOA  do  not  contradict  each 
other  because  item  No.  2  of  the 
Enforcement  section  of  the  proposed 
MOU  states  that  DMG  is  responsible  for 
enforcing  the  point  source  discharge 
effluent  Hmitations  of  40  CFR  Part  434, 
whereas  paragraphs  S.l.b  and  5.2.b  of 
the  MOA  state  that  WQCD  is 
responsible  for  enforcing  Colorado 
Discharge  Permit  System  conditions, 
including  point  source  surface  water 
di.scharge  conditions. 

Colorado  also  stated  that  it  does  not 
agree  with  OSM's  finding  that  Rule  4.05 
does  not  provide  a  sufficient  basis  for 
enforcing  the  effluent  limitations  of  40 
CFR  Part  434,  but  it  did  agree  to  include 
a  reference  in  its  rules  to  40  CFR  Part 
434  in  a  forthcoming  State  program 
amendment. 

III.  Public  Comment  Preoedares 

Written  Comments 

OSM  is  reopening  the  comment 
period  on  the  proposed  Colorado 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  Ught  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.1 7(h),  OSM  is 
seeking  coraments  on  whether  the 
proposed  amendment  satiirfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
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The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  21,  1994. 

Peter  A.  Rutledge, 

Acting  Assistant  Director,  Western  Support 
Center. 
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30  CFR  Part  935 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  continuation  of  Revised 
Program  Amendments  Numbers  25  and 
56  (PA  25R  and  PA  56R)  to  the  Ohio 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Ohio  has  submitted  proposed  changes  to 
its  guidelines  for  evaluating  revegetation 
success  and  other  supporting 
information.  Ohio's  guidelines  describe 
the  sampling  methods  and  standards 
which  c3hio  proposes  to  use  to  evaluate 
revegetation  success  prior  to  bond 
release  on  areas  with  different 
postmining  land  uses.  The  amendment 
is  intended  to  make  the  Ohio  program 
as  efi^ective  as  the  corresponding  Federal 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.,  E.D.T. 


on  August  29, 1994.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  on  August  23. 
1994.  Requests  to  speak  at  the  hearing 
must  be  received  by  4:00  p.m.,  E.D.T.  on 
August  15.  1994. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Richard 
J.  Seibel,  Director,  Columbus  Field 
Office,  at  the  address  listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER  . 
INFORMATION  CONTACT. 

Copies  of  the  Ohio  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  fi-ee  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Columbus  Field  Office. 
Richard  J.  Seibel,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Columbus  Field  Office, 
4480  Refugee  Road,  Columbus,  Ohio 
43232,  Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation.  1855 
Fountain  Square  Court.  Building  H-3, 
Columbus,  Ohio  43224.  Telephone: 
(614) 265-6675. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Seibel,  Director,  Cohimbus  - 
Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of  • 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10. 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11.  935.12.  935.15.  and  935.16.  i 

II.  Description  of  the  Proposed 
Amendment 

On  October  21. 1993  (Administrative 
Record  No.  OH-1944).  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation  (Ohio), 
submitted  a  final  combined  version  of 
two  previous  program  amendments,  PA 
25R  and  PA  56R.  In  this  combined 
submission.  Ohio  proposed  to  revise 
parts  of  the  Ohio  Administrative  Code 
(OAC)  pertaining  to  land  use  and 


revegetation  success  standards.  Ohio 
also  submitted  "Guidelines  for 
Evaluatiiig-Revegetation  Success" 
establishing  the  sampling  procedures  for 
measuring  vegetative  ground  cover, 
forage  yield,  and  tree  shrub  stocking. 

On  May  2,  1994  (59  FR  22507),  the 
Acting  Assistant  Director  of  OSM 
announced  his  decision  approving 
combined  PA  25R  and  56R  with  certain 
exceptions.  In  that  decision,  the 
Assistant  Director  required  Ohio  to 
submit  a  proposed  amendment  to 
modifyits  "Guidelines  for  Evaluating 
Revegetation  Success"  to  require  that 
species  diversity,  erosion  control,  and 
other  applicable  requirernents  of  OAC 
1501:13-9-15  (B)  and  (C)  be  evaluated 
at  the  time  of  final  bond  release.  The 
Assistant  Director  also  required  that 
Ohio  revise  the  formula  for  determining 
the  sample  size  for  evaluating  tree  and 
shrub  success.  Finally,  the  Assistant 
Director  required  that,  consistent  with 
OAC  t501:13-9-15(K)(3),  Ohio  also 
submit  documentation  that  it  has 
consulted  with  and  obtained  the 
approval  of  the  Ohio  Division  of 
Wildlife  or  other  responsible  agency  for 
the  methods  to  be  used  to  evaluate 
diversity  at  the  time  of  final  bond 
release. . 

By  letter  dated  July  19.  1994  ^Ohio 
Administrative  Record  OH-2032),  Ohio 
resubmitted  revised  "Guidelines  for 
Evaluating  Revegetation  Success"  which 
are  intended  to  address  the  Assistant 
Director's  requirements  in. his  May  2, 
1994,  decision  on  PA  25R  and  56R.- 
Ohio's  proposed  changes  to  its 
guidelines  are  described  briefly  below: 

(1)  Ohio  has  corrected  errors  in  the 
statistical  formula  in  Sections  B.l.IV 
and  C.l.IV.  and  in  Attachments  8, 10, 
and  12  for  sampling  adequacy  regarding 
tree  survival; 

(2)  Ohio  has  eliminated  redundant 
calculations  for  sampling  error; 

(3)  Ohio  has  added  additional 
guidance  in  new  Section  A.l.VI  and 
Attachment  4  on  herbaceous  ground 
cover  sampling  for  calculation  of 
sampling  error  when  the  sample  size  is 
significantly  fewer  than  100  points;  and 

(4)  Ohio  has  added  additional 
guidance  in  new  Section  A.l.VII  on 
species  composition  and  diversity.  Ohio 
has  included  a  "diversity  checklist"  as 
Attachment  5  to  be  used  by  Ohio 
inspectors  to  evaluate  species 
composition  and  diversity  on 
undeveloped  land  and  on  fish  and 
wildlife  habitat  at  the  time  of  final  bond 
release. 

In  support  of  the  amendment,  Ohio 
has  also  included  a  memorandum  from 
the  Chief  of  the  Ohio  Department  of 
Natural  Resources,  Division  of  Forestry, 
concurring  with  the  provision  at  OAC' 


1501:13-9-15(L)(2)(a)' which  requires 
that  at  least  75  percent  of  the  trees 
counted  toward  succe.ss  of  commercial 
forest  must  be  commercial  species.         , 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  neces.sarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.D.T.  on  August 
15,  1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  pre.sent  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 


possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  1286R 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has  | 

determined  that,  to  the  extent  allowed     i 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)| 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
.section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Papen\'ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  thai 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  submittal  which 
is  the  subject  of  this  rule  is  based  upo  i 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
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document  will  be  a  railable  for  public 
review  at  the  addre:  ses  listed  below 
during  normal  busi  less  hours,  Monday 
through  Friday,  exauding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  propose  d  amendment  by 
contacting  OSM's  fi  Ibuquerque  Field 
Office. 


Thoirias  EL  Ehmett.  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102. 

Utah  Coal  Regulatory  Program.  Division 
of  Oil.  Gas,  and  Mining,  355  West 
North  Temple,  3  Triad  Center,  Suite 
350,  Salt  Lake  City,  Utah  84180-1203. 
Telephone:  (801)  538-5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Ehmett,  Telephone:  (505) 

76R-1486. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Utah  Program 

On  fanuary  21. 1981,  the  Secretary  o£ 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981.  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16.  and 
944.30. 

n.  Proposed  Amendment 

By  letter  dated  January  27, 1994,  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-888). 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provisions  of  the  Utah  Coal  Mining 
Rules  that  Utah  proposed  to  amend 
were:  (1)  Utah  Administrative  Rule 
(Utah  Admin.  R.)  645-200-100,  scope  of 
rules  for  coal  exploration;  Utah  Admin. 
R.  645-200-200,  responsibilities  of  the 
Division  of  Oil.  Gas,  and  Mining 
(Division);  Utah  Admin.  R.  645-201- 
100,  requirements  for  coal  exploration 
approval;  Utah  Admin.  R.  645-201-200, 
notices  of  intention  to  conduct  minor 
coal  exploration;  and  Utah  Admin.  R. 
645-202-100,  required  documents. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  February 
25, 1994.  Federal  Register  (59  FR  9153), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-897).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  March  28.  1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  (1) 
the  provisions  of  the  Utah  Coal  Mining 
rules  at  Utah  Admin.  R.  645-202-232, 
roads  and  other  transportation  facilities, 
and  Utah  Admin.  R.  645-202-235. 


disturbance  of  the  hydrologic  balance; 
and  (2)  editorial  comments.  OSM 
notified  Utah  of  the  concerns  by  letter 
dated  April  15, 1994  (administrative 
record  No.  UT-915).  Utah  responded  in 
a  letter  dated  May  10, 1994,  by 
submitting  a  revised  amendment 
(administrative  record  No.  UT-921). 

Utah  proposed  revisions  for  Utah 
Admin.  R.  645-200-200, 
responsibilities:  Utah  Admin.  R.  645- 
201-100,  responsibilities  for  coal 
exploration  plan  review;  Utah  Admin. 
R.  645-201-200,  notices  of  intention  to 
conduct  minor  coal  exploration;  Utah  • 
Admin.  R.  645-201-300,  major  coal 
exploration  permits;  Utah  Admin.  R. 
645-202-100,  required  documents;  and 
Utah  Admin.  R.  645-202-200, 
performance  standards. 

Specifically,  Utah  proposed  revisions 
to  require  that  the  performance 
standards  for  coal  exploration 
operations  that  substantially  disturb  the 
natural  land  surface  include  references 
to  the  State  counterpart  rules  for  the  (1) 
catastrophic  event  provision  that 
pertains  to  roads  and  other 
transportation  facilities  and  (2)  water 
quality  and  effluent  limitations, 
sediment  control  measures,  discharge 
structures,  and  impoundments 
provisions  that  pertain  to  protection  of 
the  hydrologic  balance.  Utah  also 
proposed  editorial  revisions  in  response 
to  OSM's  comments. 

OSM  announced  receipt  of  the 
proposed  revised  amendment  in  the 
May  24, 1994,  Federal  Register  (59  FR 
26767)  and  invited  public  comment  on 
its  substantive  adequacy  (administrative 
record  No.  UT-932).  The  public 
comment  period  ended  on  June  8,  1994. 

During  its  review  of  the  revised 
amendment,  OSM  identified  additional 
concerns  relating  to  (1)  Utah  Admin.  R. 
645-200-122,  645-200-123,  and  645- 
201-210,  lands  designated  as  unsuitable 
for  surface  coal  mining,  and  (2)  Utah 
Admin.  R.  645-202-235,  disturbance  of 
the  hydrologic  balance.  OSM  notified 
Utah  of  the  concerns  by  letter  dated  July 
7, 1994  (administrative  record  No.  UT- 
943).  Utah  responded  in  a  letter  dated 
July  11, 1994,  by  submitting  a  revised 
amendment  (administrative  record  No; 
UT-950). 

Utah  proposes  revisions  for  Utah 
Admin  R.  645-200-100.  scope  of  rules 
for  coal  exploration;  Utah  Admin.  R. 
645-201-200.  notices  of  intention  to 
conduct  minor  coal  exploration;  and 
Utah  Admin.  R.  645-202-200. 
performance  standards. 

Specifically,  Utah  proposes  revisions 
at  (1)  Utah  Admin.  R.  645-200-122, 
645-200-123,  and  645-201-210  to 
require  that  coal  exploration  on  lands 
designated  as  unsuitable  for  surface  coal 
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mining  operations  will  be  subject  to  the 
same  requirements  for  coal  exploration 
during  which  more  than  250  tons  of  coal 
will  be  removed,  and  (2)  Utah  Admin. 
R.  645-202-235  to  provide,  in  its 
performance  standards  for  coal 
exploration  operations  that  substantially 
disturb  the  natural  land  surface,  a 
reference  to  the  State's  counterpart 
provisions  for  sediment  control 
measures. 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

rV.  Procedural  Determinations 

1 .  Executive  Order  1 2866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the  - 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 


its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCR.\  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National         i 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Eegulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  )uly  22, 1994. 

Peter  A.  Rutledge, 

Acting  Assistant  Director.  Western  Support 
Center. 

IFR  Doc.  94-18502  Filed  7-28-94;  8:45  am) 

BILUNG  CODE  43tO-05-M 


3b  CFR  Part  944 

Utah  Regulatory  Program  and 
Abandoned  Mine  Plan 

AGENCY:  Offices  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule:  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 


SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Utah  regulatory 
program  and  abandoned  mine  plan 
(hereinafter,  the  "Utah  program"  and 
"Utah  plan")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  additional  explanatory 
information  for  Utah's  proposed 
revisions  to  the  Utah  Coal  Mining  and 
Reclamation  Act  pertain  to  appeals  of 
district  court  decisions,  contests  of 
violation  or  amount  of  a  civil  penalty, 
civil  penalties  for  failure  to  correct  a 
violation,  and  waivers  of  liens  and  fees 
for  reclaimed  abandoned  mine  land. 
The  amendment  is  intended  to 
incorporate  the  additional  flexibility 
afforded  by  SMCRA,  as  amended,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.,  August  15, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Thomas  E.  Ehmett,  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102 

Utah  Coal  Regulatory  Program,  Division 
of  Oil,  Gas  and  Mining,  355  West 
North  Temple,  3  Triad  Center,  Suite 
350,  Salt  Lake  City.  Utah  84180-1203. 
Telephone:  (801)  538-5340 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Ehmett.  Telephone:  (505) 

766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  Januarv  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
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be  found  at  30  CFR  94)4.15. 944.16.  and 
944.30. 
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II.  Proposed  Amendin  ent 

By  letter  dated  Manjh 
submitted  a  proposed 
program  pursuant  to 
(administrative  recorc 
Utah  submitted  the 
amendment  at  its  own 
provisions  of  the  Utah 
Reclamation  Act,  whi 
Utah  program,  that 
revise  were  Utah  Cod« 
40-10-14,  appeals  to 
decisions  by  the  Boar( 
Mining  (Board),  and 
civil  penalties  for 
conditions,  informal 
the  Division  of  Oil. 
(Division),  public  h 
Board,  contests  of  v 
of  penalty,  collections , 
penalties,  and  civil 
to  correct  a  violation, 
the  Utah  Coal  Mining 
Act,  which  is  a  part  of 
that  Utah  proposed  to 
40-10-28.1.  certificat 
of  coal  reclamation. 

OSM  announced 
proposed  amendment 
1994,  Federal  Registei 
provided  an  opportun 
hearing  or  meeting  on 
adequacy,  and  invited 
on  its  adequacy  (admi 
No.  UT-911).  Because 
a  public  hearing  or 
held.  The  public  com 
on  April  28,  1994 

During  its  review  of 
OSM  identified  conce 
provisions  of  the  U 
Reclamation  Act  at 
and  (6),  appeal  of  distficn 
decisions;  UCA  40-1 
violation  or  amount  o 
UCA  40-10-20(8).  civ 
failure  to  correct  vio! 
40-10-28  (l)(a)(ii)  am 
liens  and  fees  for  rer 
mine  land.  OSM  noti 
concerns  by  letter 
(administrative  record 
Utah  responded  in  a 
1994,  by  submitting  ai 
explanatory  informati 
record  No.  UT-949). 

Utah  proposes 
information  for  UCA 
(fi),  procedural  guidon 
hearings  and  appeals 
Board  and  district  co 
40-10-20(3).  waiver  o 
the  violation  or  amoui  t 
penalty  if  the  operator 
the  amount  of  the  pen 
time  allowed;  UCA  40t-l 
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proceedings  of  a  civil  penalty  assessed 
for  failure  to  correct  a  violation;  and 
UCA  40-10-28  {l){a)(ii)  and  (2)(a). 
waiver  of  liens  when  certain  criteria  are 
met  and  the  sale  price  of  reclaimed 
abandoned  mine  land. 

Specifically,  Utah  proposes  additional 
explanatory  information  to  (1)  clarify 
that  the  formal  hearing  contemplated 
under  section  UCA  40-10-14  (3)  and  (R) 
is  governed  by  section  63-46(b)-l  et 
seq.  of  the  Utah  Administrative 
procedures  Act  (UAPA)  and  Utah 
Administrative  Rule  (Utah  Admin.  R.) 
641-100  etseq.  of  the  Rules  of  Practice 
and  Procedure  of  the  Board;  (2)  assure 
that,  in  the  case  of  a  decision  by  the 
Board,  the  record  established  by  the 
Board  in  the  hearing  transcript  becomes 
the  trial  record  which  is  reviewed  by  the 
Utah  Supreme  Court,  and  where  the 
Board  fails  to  act.  the  district  court 
becomes  the  court  of  record  and  appeals 
are  thereafter  to  the  Utah  Supreme 
Court;  (3)  confirm  that  the  provision 
requiring  a  waiver  of  all  legal  rights  to 
contest  a  violation  or  the  amount  of  the 
civil  penalty  when  the  operator  fails  to 
forward  the  amount  of  the  penalty 
within  30  days  of  reassessment  of 
finalization  of  the  penalty  is  a  part  of 
another  amendment  currently  being 
reviewed  by  OSM;  (4)  provide  that  UCA 
40-10-22  is  the  State's  counterpart  to 
references  contained  in  section  518(h)  of 
SMCRA  and  that  Utah  will  either 
designate  it  as  such  by  clarifying  policy 
or  incorporate  the  actual  reference  into 
the  Utah  Code  during  the  1995 
legislative  session;  and  (5)  confirm  that 
the  propo.sed  amendment  does  not 
properly  describe  certain  details  of  the 
lien  placement  process,  namely  the 
value  determination  of  the  lien  and  a 
date  requirement  for  prior  ownership, 
but  that  the  subject  requirements  are 
provided  in  another  amendment 
currently  being  considered  by  OSM. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
conimenter's  recommendations. 


Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV,  Procedural  Determinations 

J .  Executive  Order  1 2866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

1  ne  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
7.30.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  ba-sed 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Envimnmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Redudion  Act  (44  U.S.C. 
3507  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 


which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Siibiecta  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  25. 1994. 
Russell  F.  Price, 

Acting  Assistant  Director,  Weslern  Support 
Center. 

IFR  Doc  94-18529  Filed  7-2a-94;  8:45  am) 
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DEPARTMENT  OF  inANSPORT ATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Petition  for  rulemaking,  denial. 


SUMMARY:  This  document  denies  a 
petition  for  rulemaking  to  amend 
Standard  No.  208,  Occupant  Crash 
Protection,  to  allow  the  air  bag  and 
safety  belt  warning  label  and  the  utility 
vehicle  label  to  be  combined.  NHTSA  is 
denying  this  petition  because  the  agency 
believes  that  the  warning  label  must  be 
short  and  have  a  consistent  format  for 
the  message  to  be  received.  Further, 
allowing  the  combination  of  this  label 
and  another  label  would  divert  attention 
away  from  the  warning. 
FOn  FURTHED  INFORMATION  CONTACT: 


Mr.  Daniel  Cohen,  Chief,  Frontal  Crash 
Protection  Division,  Office  of  Vehicle 
Safety  Standards.  NRM-12,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SVV,  Washington, 
DC  20590.  Telephone:  (202)  366-2264. 
SUPP1.EMENTARY  INFORMATJOW:  On 
September  2, 1993.  NHTSA  published  a 
final  rule  specifying  that  manufacturers 
must  install  air  bags  to  satisfy  automatic 
crash  protection  requirements.  The  final 
rule  also  required  that  labels  bearing 
specified  information  related  to  air  bags 
be' placed  in  vehicles  equipped  with  air 
bags  and  that  additional,  more  detailed 
information  about  air  bags  be  provided 
in  the  owner's  manual. 

The  September  2  final  rule  specified 
requirements  for  three  air  bag  labels:  (1) 
A  warning  label  permanently  affixed  to 
the  sun  visor  for  each  seating  position 
with  an  air  bag;  (2)  if  periodic 
maintenance  or  replacement  of  an  air 
bag  was  required,  a  maintenance  label 
on  the  interior  of  the  passenger 
compartment;  and  (3)  if  the  warning 
label  was  not  visible  when  the  sun  visor 
was  stowed,  an  alert  label  affixed  either 
on  the  sun  visor  in  a  manner  that  it 
would  be  visible  when  the  sun  visor 
was  stowed  or  on  the  cover  of  the  air 
bag.  The  September  2  final  rule  also 
specified  that  no  information  other  than 
that  required  by  the  warning  label  was 
to  appear  on  the  same  side  of  the  sun 
visor  as  the  warning  label,  and  that  no 
other  information  (other  than  the  alert 
label)  concerning  air  bags  or  the  need  to 
wear  seat  belts  was  to  appear  anywhere 
on  the  sun  visor. 

On  March  10. 1994.  NHTSA 
published  a  final  rule  responding  to  two 
petitions  for  reconsideration  and  three 
requests  for  interpretation  of  the 
September  2  final  rule.  Of  relevance  to 
the  current  petition  were  amendments 
that  (1)  allowed  the  warning  label  and 
maintenance  label  to  be  combined  and 
(2)  permitted  the  placing  of  a  utility 
vehicle  label  containing  the  language 
required  by  49  CFR  575.105(c)(1)  on  the 
sun  visor. 

On  January  7, 1994,  Chrysler 
petitioned  the  agency  to  allow  the 


combination  of  the  warning  label  and 
the  utility  vehicle  label. 

The  prohibition  against  placing  other 
air  bag  or  seat  belt  information  on  the 
sun  visor  in  the  September  2  final  rule 
was  intended  to  prevent  "information 
overload"  regarding  air  bags  and  seat 
belts.  The  agency  believed  that 
additional  information  could  divert  the 
attention  of  vehicle  occupants  and 
dilute  the  impact  of  the  required 
information.  NHTSA  amended  the 
prohibition  in  the  March  10  fmal  rule  to 
allow  the  utility  vehicle  label  to  be 
placed  on  the  opposite  side  of  the  sun 
visor  from  the  warning  label  because:  (1) 
The  main  emphasis  of  the  utility  vehicle 
label  is  the  possibility  of  rollover  (2)  the 
required  statement  concerning  belt  use 
is  incidental  to  that  message-  and  (3)  the 
statements  about  seat  belt  use  in  the 
utility  vehicle  label  and  air  bag  label  are 
similar.  NHTSA  further  amended  the 
placement  prohibitions  to  make  it  clear 
that  a  maintenance  label  could  be 
combined  with  the  warning  label. 

NHTSA  required  a  uniform  warning 
label  in  the  September  2  final  rule  so 
that  occupants  are  repetitively  exposed 
to  the  same  information.  NHTSA 
limited  the  warnings  on  that  label  to 
those  considered  the  most  important,  as 
persons  are  likely  to  have  a  limited  time 
period  for  exposure  to  the  warning. 
NHTSA  is  concerned  that  combining  the 
warning  label  and  a  utility  vehicle  label 
in  one  label  could  defeat  both  these 
purposes.  Chrysler  provided  no 
information  to  suggest  that  combining 
these  labels  would  not  divert  attention 
and  dilute  the  message  of  the  air  bag 
warning  label. 

Based  on  the  foregoing,  there  is  no 
reasonable  possibility  that  the  order 
requested  in  the  petition  will  be  issued 
at  the  conclusion  of  a  rulemaking 
proceeding.  Therefore,  this  petition  is 
denied. 

Issued  on  July  26, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  94-18512  Filed  7-2a-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rules  or 
proposed  ojles  that  ar^  applicable  to  the 
pdtMc.  Notices  of  hearings  and  investigations, 
committee  meetings,  a^ncy  decisions  and 
mlings,  delegations  of  ButtK>rity,  filing  of 
petitions  and  applications  and  agency 
statements  of  ofgamzation  and  functions  are 
examples  of  ckxuments  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


Area 


Jackson  Hole  Ski 
Expansion,  Bridgeff Teton 
Forest,  Teton  County 
Prepare  Environmental 
Statement 


AGENCY:  Forest  Service,  USDA. 
ACnOfJ:  Notice  of  injent 
Environmental 


Impi  ict 


Upgrade  and 

National 
WY;  Intent  to 
Impact 


to  prepare 
Statement. 


SUMMARY:  The  Fores  t  Service  will 
prepare  an  environii  lental  impact 
statement  to  analyze  and  disclose  the 
effects  of  a  proposal 
Ski  Corporation  (JH^C)  to  update  the 
Master  Plan  for  the  i  ixisting  Jackson 
Hole  Ski  Area.  The  '  ackson  Hole  Ski 
Area  is  located  on  tl  e  Bridger-Teton 
National  Forest  witl  in  Teton  County, 
Wyoming  and  is  pre  sently  under  a 
Special  Use  Permit  |  ranted  to  the  JHSC. 
DATES:  Comments  ci  inceming  the  scope 
of  the  analyze  shoul  d  be  received  by 
September  15,  1994 
ADDRESSES:  Send  wi  itten  comments  to 
Chuck  Jones,  Distric  t  Ranger,  Jackson 
Ranger  District,  P.O  Box  1689,  Jackson, 
Wyoming  83001.  Or  il  comments  will 
also  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed  action 
and  EIS  should  be  d  rected  to  Rick 
Anderson.  Forest  Planner,  Bridger-Teton 
National  Forest.  Jacl  son,  Wyoming, 
phone  (307)  739-55  iS. 
SUPPLEMENTARY  INFORMATION:  The 
Jackson  Hole  Ski  Arfea  currently 
operates  on  the  Britwer-Teton  National 
Forest  under  an  exi-siing  special  use 
permit  and  approved  Master  Plan. 
Jackson  Hole  Ski  Co  "poration's  proposal 
for  updating  the  Mai  ter  Plan  for  Jackson 
Hole  Ski  Area  inclui  es  the  upgrading  of 
existing  lifts:  the  ad(  ition  of  new  lifts; 
and  the  upgrading  ai  id  expansion  of  the 
existing  trail  networ  c;  snowmaking 
capabiUties.  Nordic  acilities.  and  skier 
support  facilities.  Tl  is  proposal  would 


increase  Jackson  Hole's  Ski  Area 
comfortable  carrying  capacity  from  the 
present  level  of  3,500  to  7,690  skiers. 
However,  this  would  be  less  than  what 
is  currently  approved  under  JHSC's 
existing  Master  Plan.  All  the  upgrades 
and  expansions  propiosed  on  land 
administered  by  the  FOREST  SERVICE 
would  occur  within  Jackson  Hole's  Ski 
area  existing  Ski  Area  boundary. 

Under  the.  proposal,  seven  of  Jackson 
Hole's  Ski  Area  existing  eight  chairlifts 
would  be  replaced  with  new  equipment 
and  Bve  of  these  lifts  would  be 
realigned.  In  addition,  six  new  lifts, 
including  an  out-of  base  gondola,  would 
be  added.  Together  with  the  lifts,  new 
trails  would  be  added  to  increase  the 
trail  network  from  the  present  905.3 
acres  to  1,015.7  acres.  The  upgrading  of 
existing  trails  would  account  for  26  of 
the  110.4  acres  of  new  trails. 
Construction  of  new  trails  would 
account  for  the  remaining  84.4  acres. 
The  new  acreage  will  consist  of  terrain 
for  beginner,  novice,  and  intermediate 
skiers.  Furthermore,  the  Area's 
snowmaking  capabilities  would  be 
expanded  to  cover  a  total  of  391.8  acres. 
This  would  be  an  increase  of  325  acres 
over  the  existing  situation. 

Jackson  Hole's  Ski  Area  Nordic  skiing 
facility  would  be  upgraded  and 
expanded  to  improve  its  quality  and 
visibility.  The  network  of  trails  at  the 
facility  would  be  expanded  to 
accommodate  a  broader  range  of  skier 
ability  levels  and  provide  a  better 
diversity  of  terrain.  As  a  result,  the  trail 
network  may  be  increased  by  7 
kilometers  to  a  total  of  25  kilometers. 
Skier  support  facilities  also  would  be 
upgraded  and  expanded,  primarily  in 
the  base  area  at  Teton  Village.  On  the 
mountain,  the  Casper  Restaurant  would 
be  expanded  and  three  new  mountain 
restaurants  and  visitor  facilities  would 
be  constructed.  The  existing  retail 
space,  rental  and  repair  shop,  ski 
school,  daycare  facilities,  administrative 
and  maintenance/operations  facilities  at 
the  base  would  be  expanded  and 
upgraded.  Finally,  Jackson  Hole's  Ski 
Area  infrastructure  would  be  upgraded 
and  expanded.  An  additional  2.9  miles 
of  roads  on  the  mountain  would  be 
added  to  the  existing  13.6  miles  of  roads 
to  provide  access  to  the  new  lifts  and 
1,151  parking  spaces  would  be  added  to 
1,100  spaces.  Finally,  utilities  would  be 
expanded  to  the  new  facilities  and 
upgraded  to  the  existing  facilities. 


The  purpose  of  and  need  for  JHSC's 
proposal  is  to  revise  and  update  the 
existing  Master  Plan  to  improve  the 
quality  of  the  ski  experience  at  Jackson 
Hole  Ski  Area  while  preserving  and 
enhancing  the  unique  qualities  of  the 
Jackson  Hole's  Ski  Area  environs.  The 
improvements  included  in  the  proposal 
would  enable  Jackson  Hole  Ski  Area  to 
respond  to  evolving  customer 
preferences.  The  need  to  provide  these 
improvements  arises  from  changes  in 
the  skiing  market  and  changes  in  Ski 
Area  technology  that  have  occurred 
since  the  current  Master  Plan  approved. 

The  decision  to  be  made  is  whether  or 
not  to  approve  a  Master  Plan  revision 
for  Jackson  Hole  Ski  Area  and  to  assure 
that  any  decision  made  is  consistent 
with  the  Bridger-Teton  National  Forest 
Land  and  Resource  Management  Plan's 
direction. 

Preliminary  issues  associated  with 
this  proposal  include  transportation  and 
parking,  effects  on  visual  resource, 
effects  on  hydrology,  effects  on 
management  of  vegetation,  and 
coordination  with  Teton  County's 
Master  Planning  efforts. 

The  FOREST  SERVICE  invites 
comments  and  suggestions  on  the  scope 
of  the  analysis  to  be  documented  in  the 
draft  environmental  impact  statement 
(DEIS).  In  addition,  the  FOREST 
SERVICE  gives  notice  that  it  is 
begirming  a  full  environmental  analysis 
and  decison-making  process  for  this 
proposal  so  that  interested  or  affected 
people  may  know  how  they  may 
participate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision.  A  public  "scoping"  meeting  is 
tentatively  scheduled  for  AUGUST  16, 
1994  in  Jackson,  Wyoming.  The  purpose 
of  this  meeting  is  to  learn  what  issues 
and  concerns  members  of  the  public  or 
interested  agencies  have  that  are 
connected  to  the  proposal  and  should  be 
considered.  Knowledge  of  these  issues 
and  concerns  will  help  establish  the 
scope  of  the  FOREST  SERVICE'S 
environmental  analysis  and  deHne  the 
kind  and  range  of  alternatives  to  be 
considered.  The  proposed  action  and 
the  process  of  environmental  analysis 
and  disclosure  to  be  followed  in 
evaluating  this  proposal  will  be 
described  and  explained.  The  FOREST 
SERVICE  welcomes  any  pubUc 
comments  on  the  proposal. 

The  responsible  Official  will  be  the 
Forest  Supervisor,  Bridger-Teton 


National  Forest,  P  O.  Box  1888,  Jackson, 
Wyoming,  83001. 

We  expect  to  publish  a  draft 
environmental  impact  statement  in 
January  1995,  and  to  complete  a  final 
environmental  impact  statement  by  the 
end  of  1995. 

The  comment  period  on  the  draft 
envirormiental  impact  statement  will  be 
45  days  from  the  datQ  the 
Environmental  Protection  Agency 
publishes  the  noUce  of  availability  in 
the  Federal  Register. 

The  FOREST  SERVICE  beheves,  at 
this  early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contention. 
Vermont  Yankee  Nuclear  Power 
Corporation  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  after  completion 
of  the  final  environmental  impact 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Hodel, 
803  F2d  1016,  1022  (9th  Or.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposal  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  FOREST 
SERVICE  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
enviroiunental  impact  statement. 

To  assist  the  FOREST  SERVICE  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  of  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 


statement  will  be  regarded  as  public 

information. 

Benjamin  T.  Worthington, 

Acting  Forest  Supervisor. 

[FR  Doc.  94-1S459  Filed  7-28-94;  8:45  am) 

BILUNO  CODE  34ie-11-M 


Timothy  Timber  Sale  and  Other 
Related  Actions,  Umatilta  National 
Forest,  Union  and  Wallowa  Counties. 
OR 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  On  January  2, 1991,  a  notice 
of  intent  to  prepare  an  environmental    - 
impact  statement  (EIS)  for  the  Timothy 
Timber  Sale  and  Other  Related  Actions 
on  the  Umatilla  National  Forest  was 
published  in  the  Federal  Register  (56 
FR  59). 

Because  of  revised  management 
direction  necessitated  by  changes  in 
forest  conditions  and  the  listing  of 
Snake  River  Spring/Summer  and  Fall 
Chinook  Salmon  as  threatened  species, 
the  Forest  Service  has  decided  to 
terminate  the  environmental  analysis 
process.  There  will  be  no  EIS  for 
Timothy  Timber  Sale  and  Other  Related 
Actions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  David  Herr, 
Environmental  Coordinator,  2517  S.W. 
Hailey  Avenue,  Pendleton,  Oregon 
97801,  or  telephone  (503)  278-3892. 

Dated:  July  20.  1994. 
John  P.  Kline, 
Acting  Forest  Supervisor. 
|FR  Doc.  94-18489  Filed  7-28--94;  8:45  am| 

BILUNG  CODE  3410-11-M 


Waterman  and  Cummings  Creek 
Timber  Sales,  Umatilla  National  Forest, 
Garfiefd  and  Columbia  Counties,  WA 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Cancellation  of  an 
environmental  impact  statement 

SUMMARY:  On  January  2. 1992.  a  notice 
of  intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  Waterman 
and  Cummings  Creek  Timber  Sales  on 
the  Umatilla  National  Forest  was 
published  in  the  Federal  Register  (57 
FR38). 

Because  of  revised  management 
direction  necessitated  by  changes  in 
forest  conditions  and  the  listing  of 
Snake  River  Spring/Summer  and  Fall 
Chinook  Salmon  as  threatened  species, 
the  Forest  Service  has  decided  to 


terminate  the  environmental  analysis 
process.  There  wiU  be  no  EIS  for 
Waterman  and  Cummings  Creek  Timber 
Sales. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  David  Herr. 
Environmental  Coordinator,  2517  S.W. 
Hailey  Avenue.  Pendleton.  Oregon 
97801,  or  telephone  (503)  278-3892. 

Dated:  July  20.  1994. 
John  P.  Kline, 
Acting  Forest  Supervisor. 
|FR  Doc.  94-18^88  Filed  7-28-94.  8:45  ami 
QILUNG  COOE  3410-11-M 


Soil  Conservation  Service 

North  Fork  Hughes  River  Watershed. 
Ritchie  County,  WV 

AGENCY:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  availability  of  record 
of  decision. 

SUMMARY:  Rollin  N.  Swank,  responsible 
Federal  official  for  Soil  Conservation 
Service  projects  in  the  State  of  West 
Virginia,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the 
North  Fork  Hughes  River  Watershed 
project  is  available.  Single  copies  of  this 
record  of  decision  may  be  obtained  from 
Rollin  N.  Swank  at  the  address  shown 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rollin  N.  Swank,  State  Conservationist, 
Soil  Conservation  Service.  75  High 
Street,  Room  301,  Morgantown,  West 
Virginia  26505;  (304)  291-4153. 

Dated:  July  26.  1994. 
Rollin  N.  Swank. 

State  Conservationist. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protecrion  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

|FR  Doc.  94-18492  Filed  7-28-94;  8:45  ami 
BILLING  COO€  MIO-IS-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
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pro%'isions  of  the  Pa  )erwork 
Act  (44  U.S.C.  chapfB 

Agency:  Bureau  o 

Title:  1995  Censu! 

Form  Numbeiis): 
2A(S),  2B,  2B(S).  2C 
10.  10(S).  10(C),  10(V) 
15C,  20A,  20A(S),  3 

Agency  Approval 

Type  of  Request 

Burden:  45,000 

Number  of  Respondents 

Avg  Hours  Per  Ret  ponse 

Needs  and  Uses 
Census  will  conduc^the 
Test  as  part  of  a  proj  ra 
development  to  assi;  t 
policy  and  design  o[  t 
2000  Decennial  Census 
upon  findings  from 
Census  Tests  condu 
Those  tests  evaluated 
questionnaire  desigr 
treatment  alternatives 
rates,  as  well  as  the 
telephones  for  repor 
information.  The  19! i5 
designed  to  measure 
and  operational  feas 
the  fundamentally  d 
procedural  options  t  e 
the  2000  census.  Sp<  c 
seeks  to  determine  i 
fundamental  change 
most  important  object 
coverage — especia  1 1 


Reduction 
r35). 

the  Census. 


differential  undercoiint 
the  cost  of  the  censu  ; 


Affected  Public: 
households. 


ca 


Frequency:  One  ti 

Respondent's  Obli^at 

OMB  Desk  Officer 
(202)  395-7313. 

Copies  of  theabov 
collection  proposal 
calling  or  writing  Ge 
Forms  Clearance  Officer 
3271.  Department  of 
5312.  14th  and  Consi 
NW.  Washington.  DC 

Written  comments 
recommendations  fo 
information  collect 
Maria  Gonzalez 
room  3208,  New  Exet 
Building.  Washingto  i 

DHtPd:  luly  26.  1994 
C«rald  Tache, 

Dffxirlmental  Forms  Cl^aranc 
of  Management  and 
IFR  Doc.  94-18555  Fi 
BILLING  COOE  3S10-07-F 


ticn 
OMJ 


I  Or}  a 


r 
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Test. 

XJ-IA.  1A(S).  2A. 
2C(S),  IE,  1E(S), 
10(T),  15A.  15B. 

Vumber.-  None. 

riew  collection. 

hqurs. 

306.000. 

.■*9  minutes. 

he  Bureau  of  the 
1995  Census 
m  of  research  and 
in  formulating 
ions  for  the  Year 
The  test  builds 
ix  other  National 
^ted  during  1992/94. 
the  effects  of 
and  mailing 
upon  response 
sefulness  of 
ing  census 

Census  Test  is 
the  cost,  accuracy, 
bility  of  many  of 
fferent  design  and 
ing  considered  for 
ifically.  the  test 
the  proposed 
support  the  test's 
ives:  improving^ 
reducing  the 
.  and  containing 


Individuals  or 


rpe  only. 

/on.- Mandatory. 
Maria  Gonzalez, 


;  information 
n  be  obtained  bv 

aldTache.DOC' 
.  (202) 482- 

Commerce.  room 

itution  Avenue. 
20230. 

and 

the  proposed 
should  be  sent  to 
Desk  Officer, 

utive  Office 
DC  20503. 


e  Officer.  Office 
nization. 


International  Trade  Administration 

Intent  to  Revoke  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration/ 
International  Trade  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  orders  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  wrriting  not  later  than  the 
last  day  of  August  1994. 
EFFECTIVE  DATE:  July  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett, 
Office  of  Countervailing  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone: 
(202)482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  355.25(d)(4)  (19CFR 
355.25(d)(4)  (1993))  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
countervailing  duty  orders  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 


Countervailing  duty  orders 


Zimtjabwe:  Carbon  Steel  Wire 

Rod(C-796-601). 
New    Zealand;    Low-Fuming 

Braizing   Copper   Rod   and 

Wire  (C-6 14-501). 


Effective  date 


08/15/86 
51  FR  29292 
08/05/85 
50  FR  31638 


le  1  7-28-94:  8:45  ami 


In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  domestic  interested 
parties  (defined  in  section  355.2(i)(3), 
(i)(4).  (i)(5).  and  (i)(6)  of  the  regulations) 
do  not  object  to  the  Department's  intent 
to  revoke  these  orders  pursuant  to  this 
notice,  or  interest  parties  (defined  in 
section  355. 2(i)  of  the  regulations)  do 
not  request  an  administrative  review  in 
accordance  with  the  Department's 
notice  of  opportunity  to  request 
administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
orders  are  no  longer  of  interest  to 


interested  parties  and  proceed  with  the 
revocations.  However,  if  interested 
parties  do  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or 
domestic  interested  parties  do  object  to 
the  Department's  intent  to  revoke 
pursuant  to  this  notice,  the  Department 
will  continue  the  duty  order  or  finding 
without  further  notice  to  the  public. 

Opportunity  to  Object 

Not  later  than  the  last  day  of  August 
1994,  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  these  countervailing  duty  orders. 
Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3),  (i)(4),  (i)(5).  or  (i)(6)  of  the  ' 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230. 

This  notice  is  in  accordance  with  19  CFR 
355.25{d)(4)(i). 

Dated:  July  25.  1994 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

jFR  Doc.  94-18556  Filed  7-28-94;  8:45  am) 
BILLING  CODE  351(M>S-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural  j 

Materials  Importation  Act  of  1966  (Pub.    ' 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent  ! 

scientific  value,  for  the  purposes  for         ' 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States.  1 

Comments  must  comply  with  i 

Subsections  301.5(a)(3)  and  (4)  of  the  ! 
regulations  and  be  filed  within  20  days  ' 
with  the  Statutory  Import  Programs  j 

Staff.  U.S.  Department  of  Commerce. 
Washington,  D.C,  20230.  Applications 
may  be  e.xamined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  94-085.  Applicant: 
University  of  Missouri-Kansas  City, 
5100  Rockhill  Road,  Kansas  City,  MO 
64110.  /nsfrument:  X-Ray  Photoelectron 
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Spectrometer,  Model  MI201. 
Manufacturer:  Kratos  Analytical.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  study  biological^ 
materials  related  to  restorative  dentistry 
and  implants.  These  include  synthetic 
hydroxy  apatites,  bio-polymers, 
composites,  hydroxy  apatite  coatings, 
dentin,  enamel  and  bone.  The 
experiments  are  designed  to  provide 
surface  chemical  information  of  native 
surfaces  or  after  modification  through 
the  use  of  etchants,  polymers,  or  lasers. 
Application  Accepted  by  Commissioner 
of  Customs:  ]u\y  8, 1994. 

Docket  Number:  94-086.  Applicant: 
University  of  Illinois  at  Chicago, 
Department  of  Chemistry,  845  W  Taylor 
Street,  Rm  4500,  Chicago,  IL  60607- 
7061.  Instrument:  Excimer  Pumped  Dye 
Laser,  Model  SCANMATE. 
Manufacturer:  Lambda  Physik, 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  detect  small  gas  phase 
molecules  such  as  hydrogen  (H2)  and 
hydrogen  chloride  (HCI)  in  a  molecular 
beam,  using  the  technique  of 
multiphoton  ionization.  In  addition,  the 
instrument  will  be  used  in  the  course 
Chemical  Research,  Chemistry  599  by 
graduate  students  pursuing  masters  and 
doctoral  degrees  in  chemistry. 
Application  Accepted  by  Commissioner 
of  Customs:  July  8,  1994. 

Docket  Number:  94-088.  Applicant: 
University  of  Hawaii  at  Manoa, 
Department  of  Horticulture,  3190  Maile 
Way,  St.  John  102,  Honolulu,  HI  96822. 
Instrument:  Portable  Cholorphyll 
Fluorometer,  Model  PAM-2000. 
Manufacturer:  Heinz  Walz  GmbH, 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  make  chlorophyll 
fluorescence  determinations  to  discover 
the  photosynthetic  efficiency  of 
vegetable  crops  which  have  been  treated 
with  methanol  sprays  to  increase  their 
productivity.  Application  Accepted  by 
Commissioner  of  Customs:  ]u\y  8, 1994. 

Docket  Number:  94-089.  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  Field 
Emission  Electron  Microscope  with 
Accessories,  Model  JEM-3000F. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  determining  the  structure  and 
chemistry  of  interfaces,  grain 
boundaries,  dislocations  and  other 
defects  in  ceramics,  intermetallics, 
composites,  superconductors  and 
semiconductors  by  high  resolution 
phase  contrast  imaging  as  a  function  of 
defocus.  Application  Accepted  by 


Commissioner  of  Customs:  July  1 1 , 

1994. 

Pamela  Woods 

Acting  Director,  Statutorv  Import  Proerams 
Staff 

IFR  Doc.  94-18557  Filed  7-28-94;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
bUnd  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  29,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
.services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed; 

Grounds  Maintenance 

U.S.  Army  Reserve  Training  Center.  Wailuku. 
Maui.  Hawaii.  NPA:  Ka-Lima-O-Maui. 
Wailuku,  Hawaii 

janitorial/Custodial 

Naval  Air  Station.  Point  Mugu.  California. 
NPA:  Association  for  Retarded  Citizens 
of  Ventura  County.  Inc..  Camarillo. 
California 

fanitorial/Custodial 

U.S.  Tax  Court,  Washington,  DC.  NPA:  The 
Chimes.  Inc..  Baltimore,  Maryland 

Janitorial/Custodial 

White  House  and  White  House  Garage, 
Washington.  DC.  NPA:  Davis  Memorial 
Goodwill  Industries,  Washington,  DC 

fanitorial/Custodial 

Old  Executive  Office.  Washington,  DC.  NPA. 
Davis  Memorial  Goodwill  Industries. 
Washington,  DC 

lanitohal/Custodial 

U.S.  Army  Reserve  Training  Center.  Wailuku. 
Maui,  Hawaii.  NPA:  Ka-Lima-O-Maui. 
Wailuku,  Hawaii 

Janitorial/Custodial 

Federal  Bureau  of  Investigation.  Western 
Regional  Computer  Support  Center, 
I'ocatello,  Idaho.  NPA:  New  Day 
Products.  Inc.,  Pocatello,  Idaho 

Janitorial/Custodial 

Federal  Building  and  U.S.  Courthouse,  46  E. 
Ohio  Street,  Indianapolis,  Indiana.  NPA. 
Goodwill  Industries  of  Central  Indiana, 
Inc..  Indianapolis.  Indiana 

Janitorial /Custodial 

Federal  Building  and  \J.S.  Post  Office.  101 
-    1st  Street.  West  Branch.  Iowa.  NPA: 
Goodwill  Industries  of  Southeast  Iowa. 
Iowa  City.  Iowa 

Ian  itorial/Custodial 

HHrbert  Hoover  Library,  West  Branch,  Iowa. 
NPA:  Goodwill  IndusUies  of  Southeast 
Iowa,  Iowa  City.  Iowa 

lanitorial/Ciistodial 

U.S.  Post  Office,  Federal  Courthouse  and 
Annex.  Camden.  New  Jersey.  NPA; 
Occupational  Training  Center  of 
Burlington  County.  Mt.  Holly.  New 
Jerse\ 
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Janitorioi/Custodkil 

Bordpr  Station.  Cham^U 
Clinton  County 
Plattsburgh.  Npw 


in.  New  York.  NPA: 
er.  NYSARC. 
N'ork 


Ciapti 


lanitonol/Custodial 

BoTdrr  Station,  ChateJugay 
Citizen  Advocate; 
York 


/(;  .'I  itorial/Custodial 

Horrler  Station.  Masseha/'Ogd 
York.  NPA:  St.  La  ^• 
Chapter.  NYSAW  ■ 

111  nitorial/Custodial 

Federal  Building,  Platjsbi 
NPA:  Clinton  Coi  nty 
Plattsburgh,  New 

liiiiitohttl/Ctistodial 


eusburg,  New 
rence  County 
r-intnn.  New  York 


»burgh.  New  York. 

V  Chapter.  NYSARC, 
lYo'rk 


I '  S.  (^)urthouse, 
Coodwill 
Columbus.  Ohio 


C>oli  mbus.  Ohio.  NPA: 
industri  w  of  Central  Ohio. 


hnu(onalf Custodial 


Fedoral  Building,  234 
Ohio.  NPA: 
Ohio 


Summit  Street.  Toledo. 
Contr  ictech.  Inc..  Toledo. 


n^  >n 


liwitorial/Custodiul 

Veterans  Administrati 
Seattle.  Washin 
Mental  Health  In^ittite 
Wasbingtoo 

Innitorial/Ciistodial 

Fonsst  Service.  Elkins 
Buckhannon-ltps  r 
(;enter.  Inc..  Buc 


L»n  Mediciil  Center. 
NPA:  Seattle 
Inc..  Seattle. 


/( ;  mtOTtatfCustodial 

I'fdiTai  Buildinf(.  Hu^t: 
NPA:  Preslen*  Ceiter 

S«?rvices.  Inc..  Hi 


lunitnnal/Custodial 

Sidney  L  Christie  Federal 
Huntington.  Wesi 


Prestera  Center 
.Services.  Inc 


Ian  I  tona  l/Custodia  I 

Old  Post  Office  and 

West  Virginia 
Association  fur 
Hagerstown.  Mar ' 


himtorial 'Custodial 

M(irgaatown  Federal 
West  Virginia.  N#A 
Evaluation  Cente 

Virginia 

lanitoriul/C^ustodiul 

Federal  Building  and  L 
Mount  Hope.  We  it 
Ckiunty  Council  f  »r 
Inc..  Wheeling.  Vfest 


lunitorial/Custodial 

S<x;ial  Security  Adm 
Building.  Wbeelijig. 
Ohio  County  Coin 
(Vitizehs.  Inc..  Win 
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Ne^.York.  NTA: 
Inc..  Malone,  New 


West  Virginia.  NTA: 
ur  Work  Adjustment 
nnon.  West  Virginia 


Iftia 


iugton.  West  Virginia. 

for  .Mental  Health 
tington.  West  Virginid 


Building. 
Virginia.  NP.A; 
((k  .Mental  Health 
Hifitington.  West  Virginia 


C  >urthouse.  .Martinsburg. 
Washington  County 
arded  Citizens. 
land 


Nl  A 
R't 


uiiding.  Murgantown. 

Pace  Training  & 
Inc.. Star  Citv.  West 


J.S  Courthouse. 
Virginia.  NPA  Ohio 
Retarded  Citizens, 
Virginia 


iliistration.  Trust  Fund 
West  Virginia.  NP.A; 
cil  for  Retarded 
■eling,  WcsrVirginia 


Operation  of  Postal  Service  Center 

Grand  Forks  Air  Force  Base.  North  Dakota. 
NPA:  Minot  Vocational  Adjustment 
Workshop.  Inc..  Minot.  North  Dakota 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  94-18.S41  Filed  7-2«-»4:  8:45  ami 

BN.UNCCO0C  Wm-3»-P 

Procurement  List  Proposed  Adtfition 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Propo.sed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  29.  1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Di.sabied,  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  firovide  interested  persons 
an  opportunity  to  submit  comments  on 
the  passible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  t;ertify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commtKlity  to  the  Government. 

2.  The  action  does  not  appear  to  h.ive 
a  severe  economic  impact  on  current 

-  contractors  for  the  commodity. 

3.  The  action  will  result  in 
inithorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-   ■ 


ODay  Act  (41  U.S.C.  46-48c) in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Paper.  Tabulating  Machine.  7530-00-800- 
0996 
NPA:  Alabama  Industries  for  the  Blind. 

Talladega,  Alabama 
Arizona  liuiustries  for  the  Blind,  Phoenix. 

Arizona 
Lighthouse  for  the  Blind.  Inc..  St.  Louis. 

Missouri 
Tarrant  County  Association  for  the  Blind. 

Fort  Worth.  Texas 
The  Lighthouse  for  the  Blind.  Inc..  Seattle.  - 
Washington 
Beverly  L.  Milkman. 
Eveciifive  Director. 

IFR  Doc.  94-18543  Filed  7-28-94;  8:45  ami 
BILUNG  C0D6  «620-33-r 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purcha.se  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUHnilARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  29,  1994. 
ADDRESSES:  Committee  for  Purchase   . 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
173.S  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-34B1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On  July 
30,  1993.  the  Committee  for. Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (58  F.R. 
40800)  of  proposed  addition  to  the 
Procurement  List. 

Conmients  were  received  from  the 
current  contractor  and  its  assembly  and 
packaging  subcontractor.  The  contractor 
indicated  that  addition  of  the  applicator 
bottle  to  the  Procurement  List  would  be  * 
a  financial  hardship  on  the  company 
.and  a  greater  hardship  on  a  nonprofit 
agency  employing  people  with  severe 
disabilities  which  is  the  contractor's 
assembly  and  packaging  subcorttractor. 
The  contractor  also  indicated  that  it  has 
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-supplied  the  bottle  to  the  Government 
for  a  long  time,  that  it  has  used  the 
nonprofit  agency  as  its  subcontractor  for 
most  of  that  time,  and  that  it  would 
continue  to  use  the  agency  as  its 
subcontractor  if  the  bottle  is  not  added 
to  the  Procurement  List.  The 
subcontractor  supported  the  contractor's 
statements  and  provided  details  of  its 
subcontract  arrangement  and  the 
amount  of  labor  created  for  its 
employees  with  severe  disabilities. 

The  value  of  the  Government 
requirement  for  the  applicator  bottle  is 
not  a  significant  part  of  the  contractor's 
total  sales.  Accordingly,  the  Committee 
does  not  believe  that  adding  the  bottle 
to  the  Procurement  List  would  have  a 
severe  adverse  impact  on  the  contractor, 
even  taking  into  account  any 
dependency  on  Government  sales  of  the 
bottle  which  the  contractor  may  have 
developed  over  the  years  it  has  supplied 
the  bottle  to  the  Government. 

The  Committee  has  examined 
considerable  information  from  the  two 
nonprofit  agencies  concerned  to  decide 
whether  addition  of  the  applicator  bottle 
to  the  Procurement  List  would  create 
more  jobs  than  it  displaces.  As  part  of 
this  process,  the  nonprofit  agency 
employing  blind  workers  which  will 
produce  the  bottle  under  the 
Committee's  program  decided  to 
restructure  its  production  process  to 
employ  considerably  more  blind  people 
than  originally  contemplated.  These 
blind  people  also  function  at  a      . 
considerably  lower  level  of 
productivity.  As  a  result,  the  process 
will  employ  more  people  who  are  blind 
or  have  other  severe  disabilities,  and 
people  whose  productivity  rates  are 
lower,  than  those  employed  by  the 
nonprofit  agency  serving  as  a 
subcontractor  to  the  current  contractor. 
Addition  of  the  bottle  to  the 
Procurement  List  will  thus  create  more 
jobs  than  it  will  displace,  and  for  people 
whose  limitations  make  them  less  likely 
to  find  other  work  than  those  who  may 
be  displaced. 

It  should  also  be  noted  that  addition 
of  the  bottle  to  the  Procurement  List  will 
eirsure  the  creation  of  employment  for 
people  who  are  blind  or  have  other 
severe  disabilities,  unlike  the  present 
arrangement.  Under  the  competitive 
bidding  system,  a  contractor  cannot  be 
sure  that  it  will  continue  to  receive 
contracts  for  a  specific  item.  If  the 
contractor  for  the  applicator  bottle  loses 
its  contract,  it  will  be  unable  to  continue 
to  provide  employment  for  people  with  - 
severe  disabilities  through  its  assembly 
and  packaging  subcontract. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 


the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organi2ations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  cinrent 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Bottle,  Applicator 
8125-00-488-7952 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 
IFR  Doc.  94-18544  Filed  7-28-94;  8:45  ami 

BILLING  CODE  6820-33-P 


Procurement  List 

Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

DATES:  Comments  must  be  received  on 
or  before:  August  29. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 


1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Suit,  Contamination  Avoidance. 

8415-01-333-0987 
8415-01-333-0988 
8415-01-333-0989 
NPA:  ORC  Industries.  Inc  ,  La  Crosse. 
Wisconsin 

Beverly  L.  Milkman. 

Executive  Director. 

IFR  Doc.  94-18542  Filed  7-28-94;  8:45  Hnij 
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Procurement  List  Additions 

agency:  Committee  f(  >r  Purchase  From 

People  Who  Are  Bbn  i  or  Severely 

Disabled. 

ACTION:  Additions  to  \he  Procuremeat 

List 


Blind  or  Severely 
e  3.  Suite  403. 

ighway, 

202-3461. 

CONTACT: 

603-7740. 


SuaoiARV:  This  actionj  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  st  vere  disabilities. 

EFFECTIVE  DATE:  Augt  st  29. 1994. 

ADDRESSES:  Committ^  for  Purchase 
From  People  Who 
Disabled,  Crystal  Sqi 
1 735  Jefferson  Davis 
Arlington,  Virginia  2', 

FOR  FURTHER  INFORMAl 

Beverly  Milkman  (7o| 

SUPPLEMENTARY  INFOfMATION:  On  April 
1 .  May  6. 13.  June  3  a  [id  10. 1994.  the 
Committee  for  Purchi  se  From  People 
Who  Are  Blind  or  Severely  Disabled 
pubhshed  notices  (5aF.R.  15385,  23700, 
25038.  28847  and  29989)  of  proposed 
additions  to  the  Frocmrement  List. 

Afler  consideration!  of  the  material 
presented  to  it  conceding  capability  of 
qualified  nonprofit 
the  commodity  and 
price,  and  impact  of 
the  current  or  most 
the  Committee  has  de 
commodity  and  servifces  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  5k-2.4. 

I  certify  that  the  folowing  action  will 
not  have  a  significant  impact  on  a 
substantial  number  o  small  entities. 
The  major  factors  cor  sidered  for  this 
certification  were: 

1.  The  action  will  r  ot  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  req  lireraents  for  small 
entities  other  than  Ih  i  small 
organizations  that  wi  1  furnish  the 
commodity  and  servi  :es  to  the 
Government. 

2.  The  action  does  lot  appear  to  have 
a  severe  economic  in  pact  on  current 
contractors  for  the  cc  nmodity  and 
ser\ices. 

3.  The  action  will  1 3sult  in 
authorizing  small  enl  ities  to  furnish  the 
commodity  and  servi  :es  to  the 
Government. 

4.  There  are  no  knc  vvn  regulatory 
alternatives  which  w  )uld  accomplish 
the  objectives  of  the  jpvits- Wagner- 


encies  to  provide 
^rvices.  fair  market 
le  additions  on 
:;ent  contractors, 
termined  that  the 


O'Day  Act  (41  U.S.C. 


connection  with  the  ( ommodity  and 


services  proposed  fo! 
Procurement  List 


46-48c)  in 


addition  to  the 


Accordingly,  the  following 
conunodit>'  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Towel.  Machinery  Wiping 
7920-01-233-0483 

Services 

Janitorial/Ciistodial,  VA  Outpatient  Clinic. 

4600  Broadway,  Sacramento,  California 
Janitorial/Custodial,  Bureau  of l,and 

Maoagement.  Las  Vegas  District  Office. 

Las  Vegas.  Nevada 
lanitorial/Custodial  for  the  following 

Asheville.  North  Carolina  locations: 

Asheville  Federal  Building,  Patton 

Avenue  &  N.  French  Broad  Avenue, 

Federal  Building  &  U.S.  Courthouse.  Otis 

&  Post  Streets 
lanitorial/Custodial,  Philadelphia  Naval 

Base,  Buildings  1, 4  and  100, 

Philadelphia,  Pennsylvania 
Janitorial/Custodial,  Naval  Air  Station. 

Building  976,  Whidbey  Island, 

Washington 

This  acUon  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
E.vecufjve  Director. 

|FR  Doc.  94-18545  Filed  7-28-94;  8:45  ami 
BILLING  CODE  6S20-33-P 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form;  and  OMB 
Control  Number:  Health  Insurance 
Claim  Form;  HCFA  1500;  OMB 
Control  Number  0720-0001. 
Type  of  Request:  Revision 
Number  of  Respondents:  9,550,000 
Responses  Per  Respondent:  1 
Annual  Responses:  9,550,000 
Average  Burden  Per  Response:  15 

minutes 
Annual  Burden  Hours:  2,387.500 
Needs  and  Uses:  The  information 
collected  hereby,  is  used  by 
CHAMPUS  to  determine 
reimbursement  for  health  care 
services  or  supplies  rendered  by 
individual  professional  providers  to 
CHAMPUS  beneficiaries.  It  is  used  to 
verif\'  beneficiary  eligibility. 


appropriateness  and  cost  of  care, 
other  heahh  insurance  liability,  and ' 
whether  services  received  are 
benefits.  Use  of  this  form  continues 
the  CHAMPUS  commitment  to  use 
the  national  standard  claim  form  for 
reimbursement  of  services  or  supplies 
provided  by  individual  professional 
providers. 
Affected  PuWic:  Individuals  or 
households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  and  Small 
businesses  or  organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer  Ms.  Shannah  Koss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Koss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10235,  New  Executive  Office  Building.    •■ 
Washington.  DC  20503. 
DOD  Clearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  July  26,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Regiater  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-18533  Filed  7-28-94;  8:45  am] 
BILUNG  COOe  i 


Department  of  the  Navy 

Revised  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
Base  Realignment  at  the  Marine  Corps 
Air  Station  Cherry  Point,  Craven 
County,  NC 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
196a.  as  implemented  by  the  Council  on 
Environmental  Quality  regulation  (40 
CFR  Parts  1500-1508),  the  Department 
of  the  Navy  announced  on  November 
15. 1993,  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  the  environmental  effects  of 
the  realignment  of  Marine  Corps  Air 
Station  (MCAS)  Cherry  Point,  Craven 
County.  North  Carolina.  The  proposed 
action  is  being  conducted  in  accordance 
with  the  Defense  Base  Closure  and 
Realignment  Act  ori990  (Public  Law 
101-510)  and  the  specific  1993  base 
closure  and  realignment  decisions 
which  became  effective  in  September 
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1993.  The  proposed  action  involves  the 
relocation  of  F/A-18  aircraft  and 
dedicated  personnel  from  Naval  Air 
Station  Cecil  Field,  Jacksonville, 
Florida,  to  MCAS  Cherry  Point. 

The  purpose  of  this  notice  is  to 
supplement  the  information  px-ovided  in 
the  original  Notice  of  Intent  which 
stated  that  an  existing  outlying  airfield 
may  need  to  be  renovated  or  a  new 
outlying  airfield  may  need  to  be 
developed  to  provide  for  the  increased 
training  needs.  Three  scoping  meetings 
were  held  in  Eastern  NorUi  Carolina  on 
December  7. 8,  and  9,  1993,  and  the 
process  of  preparing  the  EIS  was  begun. 
Since  these  initial  scoping  meetings,  the 
Navy  has  been  studying  this  issue  to 
determine  reasonable  outlying  airfield 
sites. 

A  tiered  screening  approach 
progressively  narrowed  down  a  number 
of  potential  areas  meeting  the  general 
requirements  for  an  outlying  airfield  to 
a  short  list  of  nine  candidate  areas. 
These  included:  the  three  existing 
Marine  Corps  Outlying  Landing  Fields 
(MCOLF)  in  eastern  North  Carolina 
(MCOLF  Atlantic  in  Carteret  County, 
Marine  Corps  Auxiliary  Landing  Field 
Bogue  in  Carteret  County,  and  MCOLF 
Oak  Grove  in-Jones  County!;  a  site 
identified  jointly  with  the  United  States 
Forest  Service  within  the  Croatan 
National  Forest  along  Black  Swamp 
Road;  and  five  potentially  suitable 
privately  owned  sites. 

The  final  step  in  the  screening  process 
involved  utilizing  a  set  of  specific 
operational  and  environmental  criteria 
to  evaluate  each  of  the  nine  candidate 
sites.  From  this  evaluation,  three  sites 
are  considered  to  be  reasonable  sites 
and  will  be  evaluated  in  detail  in  the 
EIS.  These  sites  are  three  of  the  five 
privately  owned  sites:  an  agricultural 
site  which  lies  east  of  Bay  City  Road  in 
Beaufort  County  at  the  Beaufort  County/ 
Pamlico  County  Line;  a  site  in  northern 
Beaufort  County,  east  of  Route  32  at  the 
Beaufort  County/Washington  County 
line;  and  a  site  within  Carteret  County 
north  of  Beaufort  in  the  Open  Grounds 
Farm  area.  The  other  sites  are  not 
considered  reasonable  because  of  the 
potential  for  significant  environmental 
impacts  and  incompatible  land  uses. 
Agencies  and  the  public  are  invited 
and  encouraged  to  provide  additional 
written  comments  on  the  proposed  OLF 
development  areas  discu.ssed  in  this 
notice.  Comments  should  clearly    . 
describe  specific  issues  or  topics  which 
should  be  addressed  in  the  EIS.  Written 
comments  and/or  questions  regarding 
this  notice  should  be  mailed  to: 
Commander.  Atlantic  Division,  Naval 
Facilities  Engineering  Command,  1510 
Gilbert  Street,  Norfolk.  Virginia  23511- 


2699  (Attn:  Mr.  Jim  Haluska.  Code 
2032IH).  telephone  (804)  445-2307.  All 
comments  should  be  received  no  later 
than  August  29. 1994. 

DHted:  )uly  26,  1994. 

Lewis  T.  Booker.  Jr., 

LCDF.  !ACC.  USN.  Fedeml  Register  Liaison 
Officer. 

jFR  Doc.  94-18510  Filed  7-28-94;  8:45  am] 

BILLING  CODE  SSIO-AE-P 


Put>tic  Scoping  Meeting  for  tf>e 
Supplemental  Draft  Environmental 
Impact  Statement  for  Proposed 
Homcporting  of  SEA  WOLF  Class 
Submarines  on  the  East  Coast  of  the 
United  States 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intentions  to 
conduct  scoping  meetings  for  the 
preparation  of  a  Supplemental  Draft 
Environmental  Impact  Statement 
(SDEIS)  for  the  proposed  homeporting 
of  SEAWOLF  class  submarines. 

This  notice  augments  the  Notice  of 
Intent  to  prepare  a  SDEIS  for  this  action 
published  in  the  June  9,  1994  Federal 
Register.  The  scope  of  the  proposed 
action  to  be  addressed  in  the  SDEIS  will 
include  those  facility  requirements 
necessary  to  provide  homeporting 
services  for  up  to  three  SEAWOLF  Class 
submarines. 

Three  east  coast  homeports  will  be 
evaluated  in  the  SDEIS  including  Naval 
Submarine  Base  Kings  Bay.  GA,  Naval 
Submarine  Base  New  London.  CT,  and 
Naval  Station  Norfolk,  VA.  The  Naval 
Submarine  Base  New  London  has  been 
identified  as  the  Preferred  Alternative  to, 
be  addressed  in  the  SDEIS. 

The  Navy  will  initiate  the  scoping 
pro<;ess  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
relative  to  the  proposed  action  through 
a  series  of  public  meetings  at  each  of  the 
proposed  homeport  locations.  The 
scoping  meeting  for  Naval  Submarine 
Ba,se  New  London  will  be  held  on 
August  16,  1994  at  the  John  DeLaura 
auditorium  in  theGroton  Municipal 
building,  295  Meridian  St.,  Groton,  CT. 
The  scoping  meeting  for  Naval  Station 
Norfolk  will  be  held  on  Augu.st  17, 1994 
at  the  Airport -Hilton  Hotel.  Military 
Highway  and  Northampton  Ave., 
Norfolk.  VA.  The  scoping  meeting  for 
Naval  Submarine  Base  Kings  Bay  will  be 
held  on  August  22,  1994  at  the  Camden 
County  Public  Library,  1410  Highway 
40  East.  Kingsland,  GA.  All  hearings 
will  begin  at  7:00  PM.  At  all  hearings. 


a  brief  presentation  identifying  the 
SEAWOlJ"iiomeporting  requirements 
will  precede  requests  for  public 
comment.  It  is  important  that  federal, 
stale,  and  local  agencies  and  interested 
individuals  take  these  opportunities  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  SDEIS. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  conunents  on  scoping  issues  in 
addition  to.  or  in  lieu  of  oral  comments 
at  the  public  meetings.  Written 
comments  should  be  directed  to  Mr. 
Robert  K.  Ostermueller,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  10  Industrial  Highway; 
Lester.  PA  19113,  Attn:  Code  202.  All 
comments  must  be  received  by 
September  30.  1994.  Questions 
concerning  this  notice  should  be  also 
directed  to  Mr.  Ostermueller  at  (filO) 
593-0759. 

Dated:  July  26.  1994 

Lewis  T.  Booker.  Jr.. 

LCOn.  lAGC.  VSX.  Federal  Register  Unison 
Officer. 

IFR  D<k:  94-18511  Filed  7-28-94;  8:45  ami 
BILUNG  CODE  381CMkE-P 


Privacy  Act  of  1974;  Amend  a  Record 
System 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Amend  a  record  .system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  one  system  of 
records  to  its  inventory*  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  August  29,  1994.  unless  comments 
are  rtKieived  that  would  result  in  a 
contrary'  determination. 
ADDRESSES:  Send  comments  to  the 
Acting  Head,  PA/FOIA  Branch,  Office  of 
the  Chief  of  Naval  Operations  {N09B30), 
2000  Navy  Pentagon.  Washington.  DC 
203.50-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Doris  Lama  at  (703)  614-2004  or  DSN 
224-2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subjet.1  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  system  of 
records  are  set  forth  below  followed  by 
the  system  of  records  notice  published 
in  its  entirety,  as  amended.  The 
amendment  is  not  within  the  purview  of 
subsedion  (r)  of  the  Privacy  Act  of  1974 
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(5  U.S.C.  552a),  as  aiiiended 
requires  the  submit _ 
altered  systems  repo  1s 
Dated:  July  25. 1994 


,  which 
of  new  or 


Patricia  L.  Tappings,  . 

Alternate  OSD  Federal 
Officer,  Department  o, 


legister  Liaison 
>f,  defense. 


N12950-7 

SYSTEM  NAME: 

Drug-Free  Workpl 
(February  22.  1993. 

CHANGES: 


i  ce  Records 
18FR  J  0828). 


RETEffriON  ANO  OtSPOSA  .: 

Delete  second  part  graph. 


NOTIFICATION  PnOCEDUR  I 

In  line  10,  change 
'employee'  to  read  'e^n 


he  word 
ployment. 


N12950-7 
SYSTEM  NAME: 

Drug-Free  Workpli  ce  Records. 


SYSTEM  location: 

Records  are  locatei  I 
activity  or  the  local 
personnel  offices.  Of  i 
addresses  are  publis  led 
to  the  Navy's  compil  it 
records. 


at  the  local  naval 
^rvicing  civilian 
cial  mailing 

as  an  appendix 
ion  of  systems  of 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


Civilian  employee ; 
employment  with  th  t 
Navy. 


and  applicants  for 
Department  of  the 


(if( 


CATEGORIES  Of  RECORD!  i 

Records  related  to 
notification,  testing 
applicants,  urine  sp^imens 
resuhs,  collection  a 
chain  of  custody  d 


IN  THE  SYSTEM: 

selection, 
employees  and 
,  drug  test 
ulthentication  and 
ments. 


tocu 


AUTHOftrrY  FOR  MAINTENANCE 

Pub.  L.  100-71  5  I 
U.S.C.  812;  and  E.O. 
Federal  Workplace 


OF  THE  SYSTEM: 
S.C.  7301;  21 
12564.  Drug-Free 
d  E.O.  9397. 


<  n 


ilished  to  maintain 


PURPOSE(S): 

The  system  is  esta 
records  relating  to  th  b  selection  and 
testing  of  Departmer  t  of  the  Navy 
employees,  and  appicants  for 


employment,  for  use 


drugs  identified  in  S  .hedule.s  I  and  II  of 
21  U.S.C.  812. 

The  records  are  alio  used  by  the 
employee's  Medical  Review  Official;  the 
administrator  of  any  Empioyee 
Assistance  Program  n  which  the 
employee  is  receivin  ;  coun.seling  or 


of  illegal  drugs  and 


treatment  or  is  otherwise  participating; 
and  supervisory  or  management  officials 
within  the  employee's  agency  having 
authority  to  take  adverse  personnel 
action  against  such  employee. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b]  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  order  to  comply  with  the 
provisions  of  5  U.S.C.  7301,  the  'Blanket 
Routine  Uses'  published  at  the 
beginning  of  the  Navy's  compilation  do 
not  apply  to  this  system. 

To  a  court  of  competent  jurisdiction 
where  required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action.       -  - 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STOflAQE: 

Records  consist  of  written  materials 
and/or  magnetic  media. 

RETRIEVABILrrY: 

Records  are  retrieved  by  name  of 
employee,  applicant  for  employment. 
Social  Security  Number,  I.D.  number 
assigned,  date  of  birth,  or  any 
combination  of  these. " 

SAFEGUARDS: 

Records  will  be  stored  in  secure 
containers,  e.g.,  safes,  locked  filing 
cabinets,  etc.  Urine  specimens  will  be 
stored  in  appropriate  locked  storage 
facilities.  Access  to  such  records  and 
specimens  is  restricted.  Chain-of- 
custody  and  other  procedural  and 
documentary  requirements  of  Pub.  L. 
100-71  and  the  Department  of  Health 
and  Human  Ser\'ices  Guidelines  will  be 
followed  in  collection  of  urine  samples, 
conducting  drug  tests,  and  processing 
test  results. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years  and 
then  destroyed  by  shredding,  burning, 
or  erasure  in  the  case  of  magnetic 
media. 

Written  records  and  test  results, 
together  with  urine  spei.imens,  may  be 
retained  up  to  five  years  or  longe:  when 
necessary  due  to  challenges  or  appeals 
of  adverse  actions  by  the  employee. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

DON  Drug  Program  Coordinator, 
Office  of  Civilian  Personnel 


Management,  800  North  Quincy  Street, 
Arlington,  VA  22203-1998. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer/Commander  of  the 
DON  activity  or  the  servicing  civilian 
personnel  office  at  which  they  are  or 
were  employed,  or  at  which  they  made 
application  for  employment,  and  for 
which  they  provided  a  urine  specimen 
for  drug  testing. 

Individuals  must  furnish  their  full 
name,  Social  Security  Number,  the  title, 
series,  and  grade  of  the  position  they 
occupied  or  applied  for  when  the  drug  . 
test  was  conducted,  and  the  month  and 
year  of  the  test. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Commanding 
Officer/Commander  of  the  DON  activity 
or  the  servicing  civilian  personnel  office 
at  which  they  are  or  were  employed,  or 
at  which  they  made  application  for 
employment,  and  for  which  they 
provided  a  urine  specimen  for  drug 
testing. 

Individuals  must  furnish  their  full 
name.  Social  Security  Number,  the  title, 
series,  and  grade  of  the  position  they 
occupied  or  applied  for  when  the  drug 
test  was  conducted,  and  the  month  and 
year  of  the  test. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  for  contesting  contents,  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  sy.stem 
manager. 

RECORD  SOURCE  CATEGORIES: 

Records  arc  obtained  from  the 
individual  to  whom  the  record  pertains; 
DON  or  contractor  employees  involved 
in  the  selection  and  notification  of 
individuals  to  be  tested;  DON  or 
contractor  laboratories  that  test  urine 
samples  for  the  presence  of  illegal 
drugs,  DON  or  contractor  Medical 
Review  Officers;  supervisors  and 
managers  and  other  DON  officials 
engaged  in  administering  the  Drug-Free 
Workplace  Program;  the  Civilian 
Employee  Assistance  Program,  and 
processing  adverse  actions  based  on 
drug  test  results. 


Federal  Register  /  Vol.  59,  No.  145  /  Friday,  July  29,  1994  /  Notices 


38591 


EXEMPTIONS  CtAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  94-18534  Filffd  7-28-94;  8:45  ami 

BILLING  CODE  S00O-O4-F 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Rehabilitation 
Research  and  Training  Centers ' 

AGENCY:  Department  of  Education, 
ACTION:  Notice  of  Pre-application 
Meeting  for  a  New  Award  Under  the 
Rehabilitation  Research  and  Training 
Center  (RRTC)  Program  for  Fiscal  Year 
1994. 

SUMMARY:  On  October  19, 1993.  and 
March  16.  1994,  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR)  published  a  notice  in 
the  Federal  Register  at  58  FR  54006  and 
59  FR  12268  inviting  applications  for  a 
new  award  under  the  RRTC  program  for 
fiscal  year  1994  on  Rehabilitation  in  the 
Pacific  Basin.  The  priority  published  in 
the  Federal  Register  on  October  19, 
1993  at  58  FR  54004  on  Rehabilitation 
in  the  Pacific  Basin  applied  to  these 
competitions.  Based  upon  the  selection 
criteria,  the  Secretary  did  not  receive  an 
acceptable  application  in  response  to 
these  notices  for  the  RRTC.  Because 
there  is  a  continuing  need  for  the 
research,  NIDRR  published  a  third 
notice  on  July  5, 1994,-  in  the  Federal 
Register  at  59  FR  34420  again  inviting 
applications  for  a  new  award  under  the 
RRTC  Program  for  fiscal  year  1994  on 
Rehabilitation  in  the  Pacific  Basin.  The 
closing  date  for  the  transmittal  of 
applications  is  August  19, 1994. 

The  purpose  of  this  notice  is  to  invite 
interested  parties  to  participate  in  a  pre- 
application  meeting  to  discuss  the 
funding  priority  for  the  RRTC  on 
Rehabilitation  in  the  Pacific  Basin  or  to 
receive  technical  assistance  through 
individual  consultation.  The  meeting 
Will  be  held  at  the  Department  of 
Education.  Office  of  Special  Education 
and  Rehabilitative  Services.  Federal 
Office  Building,  Room  441,  50  United 
Nations  Plaza,  San  Francisco.  CA,  on 
August  4.  1994,  between  9:00  a.m.  and 
10:30  a.m.  NIDRR  staff  will  also  be 
available  at  this  location  from  1:00  p.m. 
to  4:30  p.m.  on  that  same  day  to  provide 
individual  consultation  and  information 
about  the  funding  priority. 
FOR  FURTHER  INFORMATION  CONTACT: 
In  order  to  obtain  further  information 
about  the  pre-application  meeting  on 
.\ugust  2.  1994,  contact  Delores 
Watkins,  National  Institute  on  Disability 
ind  Rehabilitation  Research, 
■'department  of  Education,  400  Maryland 


Avenue.  S.W..  Room  3426.  Mary  E. 
Switzer  Building.  Washington.  DC 
20202-2702.  Telephone:  (202)  205- 
9195.  Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8887. 

Prograja  Authority:  29  U.S.C.  204{lj). 
Judith  E.  Heumaim, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Senices. 

(PR  Dcx..  94-18499  Filed  7-28-94;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  Of  Energy  Efficiency  and 
Renewable  Energy 

(Case  No.  F-074] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
The  Trane  Company 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Ener^gy.  Department  of 
Energy. 
ACTION:  Notice. 

'summary:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to  The 
Trane  Company  (Trane)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedure  regarding  blower  time 
delay  for  the  company's  YCC.  YCX.  and 
DCX  convertible  package  units. 

-  Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Trane. 
Trane's  Petition  for  Waiver  requests 
DOE  to  grant  relief  fi-om  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Trane 
seeks  to  test  using  a  blower  delay  time 
of  45  seconds  for  its  YCC.  YCX.  and 
DCX  convertible  package  units  instead 
of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  The  Department  is  soliciting 
comments,  data,  and  infonnation 
resp)ecting  the  Petition  for  Waiver. 
DATE:  IX)E  will  accept  comments,  data, 
and  information  not  later  than  August 
29. 1994. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Case  No.  F-074. 
Mail  Stop  EE-43.  Room  5E-066. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.  Washington.  DC  20585. 
(202) 586-7140. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 

Energy.  Office  of  Energy  Efficiency 


and  Renewable  Energj-.  Mail  Station 
EE-431.  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585.  (202)  58t>- 
7140. 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585.  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266.  the 
National  Appliance  Energy 
Con.servation  Act  of  1987  (NAECA). 
Public  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  198H). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-486,  106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430. Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26.  1980. 
t;reating  the  waiver  process.  45  FR 
64108.  Thereafter.  DOE  further  amended 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretar>- 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary )  to  grant  an  - 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26.  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  lest 
procedure  amendments  becom* 
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effective,  resolving  th(  problem  that  is 
the  subject  of  the  waiv  er. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendmeht  allow  the 
Secretary  to  grant  an  literim  Waiver 
when  it  is  determined  uiat  the  applicant 
will  experience  econoinic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desiraple  for  public 
policy  reasons  to  gran^  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interinj  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determi  nation  on  the 
Petition  for  Waiver,  wl  lichever  is 
sooner,  and  may  be  ex  ended  for  an 
additional  180  days,  if  necessary. 

On  June  9, 1994,  Trs  ne  filed  an 
Application  for  Interir  i  Waiver 
regarding  blower  time  delay.  Trane's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  pro)  isions  that 
require  a  1.5-minute  li  T\e  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blov  ter.  Instead, 
Trane  requests  the  allc  wance  to  test 
using  a  45-second  blov  ^er  time  delay 
when  tesUng  its  YCC,  (CX.  and  DCX 
convertible  package  ur  its.  Trane  states 
that  the  30-second  deli  y  is  indicative  of 
how  these  hirnaces  actually  operate. 
Such  a  delay  results  in  an  Average  of  0.3 
percent  improvement  i  n  energy 
efficiency.  Since  curre  it  DOE  test 
procedures  do  not  add  -ess  this  variable 
blower  time  delay,  Tra  ne  asks  that  the 
Interim  Waiver  be  erar  ted. 

The  Department  nas  published  a 
Notice  of  Proposed  Ru  emaking  on 
August  23, 1993,  (58  F  1 44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  alove  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  h  ive  been  granted 
by  DOE  to  Coleman  Cc  mpany,  50  FR 
2710,  January  18,  1985;  Magic  Chef 
Company,  50  FR41 55:1,  October  11, 
1985;  Rheem  Manufac  uring  Company, 
53  FR  48574,  Decembe  r  1, 1988,  56  FR 
2920,  January  25. 1991,  57  FR  10166, 
March  24, 1992.  57  FR  34560,  August  5. 
1992,  and  59  FR  30577 ,  June  14, 
1994;  Trane  Company,  54  FR  19226, 
May  4,  1989,  56  FR  60  :i,  February  14, 
1991,  57  FR  10167,  Mi  rch  24,  1992.  57 
FR  22222,  May  27, 19«  2,  and  58  FR 
68138,  December  23, 1 993;  Lennox 
Industries,  55  FR  5022 1.  December  5, 
1990,  57  FR  49700,  No  I'ember  3.  1992. 
58  FR  68136,  Decembe  r  23, 1993,  and  58 
FR  68137,  December  2  1, 1993;  Inter-City 
Products  Corporation,  55  FR  51487, 
December  14, 1990,  and  56  FR  63945. 
December  6, 1991;  DMp  Industries.  56 
FR  4622.  February  5, 1  )91,  and  59  FR 
30579,  June  14,  1994;  1  leil-Quaker 


Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation,  56  FR  6018, 
February  14, 1991,  57  FR  38830,  August 
27, 1992,  58  FR  68131,  December  23, 
1993,  58  FR  68133.  December  23, 1993 
and  59  FR  14394.  March  28, 1994; 
Amana  Refrigeration  Inc.,  56  FR  27958, 
June  18, 1991,  56  FR  63940,  December 
6,  1991,  57  FR  23392,  June  3, 1992.  and 
58  FR  68130,  December  23, 1993; 
Snyder  General  Corporation,  56  FR 
54960,  September  9, 1991;  Goodman 
Manufacturing  Corporation,  56  FR 
51713.  October  15. 1991,  57  FR  27970, 
June  23. 1992  and  59  FR  12586,  March 
17, 1994;  The  Ducane  Company  Inc.,  56 
FR  63943,  December  6.  1991,  57  FR 
10163.  March  24, 1992,  and  58  FR 
68134,  December  23,  1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9. 1992.  57  FR  10160,  March  24. 
1992.  57  FR  10161.  March  24. 1992,  57 
FR  39193,  August  28, 1992,  57  FR 
54230,  November  17, 1992,  and  59  FR 
30575,  June  14, 1994;  Thermo  Products, 
Inc.,  57  FR  903,  January  9,  1992; 
Consolidated  Industries  Corporation,  57 
FR  22220.  May  27. 1992;  Evcon 
Industries.  Inc..  57  FR  47847.  October 
20,  1992;  and  Bard  Manufacturing 
Company.  57  FR  53733,  November  12, 
1992,  and  59  FR  30578,  June  14.  1994. 
Thus,  it  appears  likely  that  the  Petition 
for  Waiver  will  be  granted  for  blower 
time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Trane  an  Interim  Waiver  for  its 
YCC,  vex,  and  DCX  convertible 
package  units.  Pursuant  to  paragraph  (e) 
of  Section  430.27  of  the  Code  of  Federal 
Regulations  Part  430,  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Trane  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27,  DOE  is  hereby  publishing 
the  "Petition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 

Issued  in  Washington.  DC,  July  25. 1994. 
Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

Mr.  Gene  Hamm,  Manager,  Product 

Engineering.  The  Trane  Company.  481 1 
S.  Zero  Street,  Fort  Smith.  AR  72903 
Dear  Mr.  Hamm:  This  is  in  response  to 
your  June  9. 1994.  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 


Department  of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  The  Trane 
Company  (Trane)  YCC.  YCX.  and  DCX 
convertable  package  units. 

Previous  waivers  for  this  type  of  limed 
blower  delay  control  have  t)een  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18. 1985;  Magic  Chef  Company.  50 
FR  41553.  October  11. 1985;  Rheem 
Manufacturing  Company.  53  FR  48574, 
December  1. 1988.  56  FR  2920.  January  25. 

1991.  57  FR  10166.  March  24. 1992,  57  FR 
34560.  August  5, 1992,  and  59  FR  30577, 
June  14. 1994;  Trane  Company,  54  FR  19226. 
May  4, 1989,  56  FR  6021,  February  14.  1991, 
57  FR  10167,  March  24, 1992,  57  FR  22222, 
May  27. 1992,  and  58  FR  68138,  December 
23. 1993;  Lennox  Industries.  55  FR  50224, 
December  5, 1990,  57  FR  49700.  November 
3. 1992.  58  FR  68136,  December  23, 1993, 
and  58  FR  68137,  December  23. 1993;  Inter- 
City  Products  Corporation,  55  FR  51487. 
December  14. 1990.  and  56  FR  63945, 
December  6. 1991 ;  DMO  Industries,  56  FR 
4622,  February  5, 1991,  and  59  FR  30579, 
June  14, 1994;  Heil-Quaker  Corporation.  56 
FR  6019,  February  14. 1991;  Carrier 
Corporation.  56  FR  6018,  February  14. 1991, 
57  FR  38830,  August  27, 1992.  58  FR  68131, 
December  23, 1993.  58  FR  68133,  December 
23, 1993  and  59  FR  14394,  March  28. 1994; 
Amana  Refrigeration  Inc..  56  FR  27958, ^une 
18. 1991.  56  FR  63940,  December  6, 1991,  57 
FR  23392,  June  3, 1992,  and  58  FR  68130, 
December  23. 1993;  Snyder  General 
Corporation.  56  FR  54960,  September  9, 
1991;  Goodman  Manu^cturing  Corporation, 

56  FR  51713,  October  15, 1991.  57  FR  27970, 
June  23, 1992  and  59  FR  12586,  March  17. 
1994;  The  Ducane  Company  Inc.,  56  FR 
63943,  December  6.  1991,  57  FR  10163. 
March  24, 1992,  and  58  FR  68134,  December 
23. 1993;  Armstrong  Air  Conditioning.  Inc., 

57  FR  899.  January  9,  1992,  57  FR  10160, 
March  24. 1992,  57  FR  10161,  March  24. 

1992.  57  FR  39193,  August  28. 1992.  57  FR 
54230.  November  17. 1992.  and  59  FR  30575. 
June  14. 1994;  Thermo  Products,  Inc.,  57  FR 
903,  January  9. 1992;  Consolidated  Industries 
Corporation,  57  FR  22220,  May  27. 1992; 
Evcon  Industries.  Inc.,  57  FR  47847.  October 
20. 1992;  and  Bard  Manufecturing  Company. 
57  FR  53733,  November  12, 1992,  and  59  FR 
30578,  June  14, 1994.  Thus,  it  appears  likely 
that  the  Petition  for  Waiver  will  be  granted 
for  blower  time  delay. 

Trane's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any.  economic  impact  or 
competitive  disadvantage  Trane  will  likely 
experience  absent  a  favorable  determination 
on  its  application. 

However,  in  those  instances  where  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore,  Trane's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  YCC,  YCX,  and  DCX  convertible 
package  units  regarding  blower  time  delay  is 
granted. 

Trane  shall  be  permitted  to  lest  its  YCC, 
YCX,  and  DCX  convertible  package  units  on 
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the  basis  of  the  test  procedures  specified  in 
10  CFR  Part  430,  Subpart  B,  Appendix  N. 
with  the  modification  set  forth  below: 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2,*9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  end  2.5  minutes  after 
the  main  burners)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  £an  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t-)  using  a  stop  watch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±  0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
Actual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely. 
Christine  A.  Ervin,    . 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

Ms.  Christine  A.  Ervin.  Asst.  Secretary, 

Conservation  and  Renewable  Energy. 

United  States  Department  of  Energy. 

1000  Independence  Avenue,  S.  W.,   . 

Washington.  DC.  20585. 
Dear  Christine:  This  petition  for  waiver 
and  interim  waiver  is  submitted  pursuant  to 
Title  10  CFR  Part  430.27.  Waiver  is  requested 
from  the  furnace  test  procedure  found  in 
Appendbc  N  to  Subpart  B  of  part  430. 

The  Heat-Up  Test  Procedure  requires  1.5 
minute  time  delay  between  burner  and 
blower-startup.  Trane  is  requesting 
authorization  to  use  a  .75  minute  delay 
instead  of  1.5  minutes. 


Starting  in  August,  1993.  Trane  will  be 
manufacturing  a  series  of  furnaces  with  a 
fixed  control  that  activates  the  blower  .75 
minutes  after  burner  start-up.  This  series 
includes  the  YCC,  YCX.  and  DCX  convertible 
package  units  used  for  residential  and  light 
commercial  installations. 

The  fixed  timing  controls  reduce  the 
energy  losses  by  an  average  of  .3%  The 
current  procedures  do  not  recognize  such 
controls  causing  energy  losses  to  be 
overstated.  This  petition  requests  that  the 
true  delay  be  used  for  more  accurate 
representation  of  efficiency.  Confidential 
supporting  test  data  is  available  upon 
request. 

An  interim  waiver  is  requested  because  it 
seems  likely  that  our  waiver  will  be  granted. 
Similar  waivers  have  been  granted  to 
numerous  furnace  manufacturers.  All  central 
furnace  manufacturers  known  to  Trane  have 
been  notified  by  letter  of  our  application.  A 
copy  of  the  letter  and  a  list  of  the 
manufacturers  is  attached. 

Sincerely. 
Gene  Hamm, 

Mgr.  Product  Engineering. 
[FR  Doc.  94-18547  Filed  7-28-94:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG94-84-000,  et  at.] 

TIFD  VIII-H  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

July  21. 1994. 

take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  TIFD  Vni-H  Inc. 

[Docket  No.  EG94-84-000J 

On  July  18, 1994.  TIFD  VUI-H  Inc. 
(TIFD).  the  principal  place  of  business 
for  which  is  1600  Summer  Street,  5th 
Floor,  Stamford.  Connecticut  06927. 
filed  writh  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

TIFD  has  represented  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  two  low-pressure 
steam  turbines  (the  Facility),  and  selling 
electric  energy  at  wholesale.  TIFD 
intends  to  lease  the  Facility  to  Vermont 
Yankee  Nuclear  Power  Corporation  (the 
Lessee)  for  installation  at  the  Lessee's 
nuclear  power  plant  in  Vernon, 
Vermont  (Vermont  Yankee  Plant).  The 
electric  energy  generated  by  the 
Vermont  Yankee  Plant  is  sold 
exclusively  at  wholesale.  No  rate  or 
charge  for,  or  in  connection  with,  the 
construction  of  the  Facility,  or  for 
electric  energy  produced  by  the  Facility, 
has  ever  been  in  effect  under  the  laws 
of  any  State  of  the  United  States. 


Accordingly.  TIFD  submits  that  no  State 
Commission  determinations  are 
required. 

Comment  date:  August  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Private  Power  Operators  Limited 

[Docket  No.  EG94-85-0001 

Take  notice  that  on  July  18.  1994, 
Private  Power  Operators  Limited  (PPO) 
(c/o  Mary  Ann  Ralls.  Reid  &  Priest.  701 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.  C.  20004).  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  35  of 
the  Commission's  Regulations. 

PPO  is  a  Jamaican  limited  liability 
company  formed  to  operate,  pursuant  to 
an  operation  and  maintenance 
agreement  with  its  sister  company, 
Jamaica  Private  Power  Company 
Limited,  an  electric  generating  facility  to 
be  located  in  Rockfort.  Kingston, 
Jamaica. 

Comment  date:  August  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  TIFD  VIII-H  Inc. 

[Docket  No.  EL94-79-0001 

On  July  18, 1994.  TIFD  VIII-H  Inc. 
(TIFD),  the  principal  place  of  business 
for  which  is  1600  Summer  Street.  5th 
Floor.  Stamford.  Connecticut  06927. 
filed  with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
a  Petition  for  a  Declaratory  Order 
requesting  that  the  Commission 
disclaim  jurisdiction  over  it  in 
connection  with  its  proposed  lease  of 
two  low  pressure  steam  turbine 
generators  (the  Facility)  to  Vermont 
Yankee  Nuclear  Power  Corporation 
(Vermont  Yankee).  Concurrently  with 
its  Petition.  TIFD  has  submitted  an 
application  for  a  declaration  that  it  is  an 
Exempt  Wholesale  Generator  pursuant 
to  Section  32  of  the  Public  Utility 
Holding  Company  Act  of  1935.  as 
amended,  15  U.S.C.  §  79z-5a  {Supp.  IV 
1993). 

TIFD  has  represented  that  it  will 
acquire  the  Facility  from  the 
manufacturer  and  immediately  lease  it 
to  Vermont  Yankee  under  a  net 
operating  lease.  Its  role  as  owner-lessor 
of  the  Facility  will  be  purely  as  a 
passive  investor.  At  no  time  during  the 
term  of  the  lease  will  TIFD  have   ' 
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possession  of  the  Fac  lity  or  exercise 
any  influence  or  contfof  over  its 
operation.  Payments  iinder  the  lease  are 
in  no  way  Lonnected  jivith  the  economic 
performance  of  the  F^ility. 
Consequently,  TIFD  itequests  that  the 
Commission  declare  that  it  is  not  a 
"public  utility"  for  plrposes  of  Section 
201(e)  of  the  Federal  Power  Act  (FPA), 
16  U.S.C  §  824(e)  (1%8)  and  that,  as  a 
result,  neither  it  nor  the  lease  is  subject 
to  regulation  under  tt  e  FPA. 

Comment  date:  Au|  ust  4, 1994,  in 
accordance  with  Stan  iard  Paragraph  E 
at  the  end  of  this  noti  ~je.  The 
Commission  will  Hmit  its  consideration 
of  comments  to  those 
adequacy  or  accuracy  ( 


fili  ig 


July  14,  1994, 
of  Chicago, 
ion  as 
ission's  April  19, 
Nos.  ER9&-225- 
Copies  of 
of  Chicago, 
are  on  file  with 
available  for 


i  re 


3.  Chicago  Energy  Ex  Jiange  of  Chicago, 
Inc. 

IDcKket  Nos.  ER9O-225-|0OO  and  EL90-17- 
OOOl 

Take  notice  that  on 
Chicago  Energy  Exchange 
Inc.,  filed  <  ti^rtain  informal 
required  by  the  Comni 
1990,  Order  in  Deckel 
000andEL9O-17-GO(. 
Chicago  Energy  Exchc  nge 
Inc.  informational 
the  Commission  and 
public  inspection. 

4.  Rainbow  Energy  N^keting 
Corporation 

IDocket  No.  ER94-1061-J00t) 

Take  notice  that  on 
Rainbow  Energy  MarWeti 
nied  certain  informat  on 
the  Commission's  June 
order  in  Docket  Na 
Copies  of  Rainbow 
Corporation's  inform^ona) 
file  with  the  Com 
available  for  public  i 


uly  18, 1994, 
Company  (APS) 
proposed  Mead- 
Substation 


!  Part  ies 


5.  Arizona  Public  Ser  ace  Company 

IDotket  Na  LK94-1461-p00l 

Take  notice  that  on 
Arizona  Public  Servic  } 
tendered  for  filing  the 
Phoenix  Project  Westi  ring 
Interconnection  Agret  ment 
(Agreement).  The 
Agreement  are:  APS; 
of  America  (US);  Salt 
Agricultural  Improveihent 
District  (SRP);  Departr^ent 
Power  of  the  Qty  of 
(LADWP);  Nevada  Pof  er 
(NPC);  M-S-R  Public 
(MSR):  Southern  Cali 
Power  Authority  (SCPt'Ah 
Electric  Power  Com  pa  fiy 
City  of  Vernon  (Vemofi) 

The  Agreement  sets 
and  conditions  for  thn 


that  concern  the 
of  the  application. 


July  11.  1994, 
ng  Corporation, 
as  required  by 
10,  1994.  letter 
EB94-1 06 1-000. 
Marketing 
filing  are  on 
misdion  and  are 
rspection. 


Energy: 


to  this 

United  States 
liver  Project 
and  Power 
of  Water  and 

Angeles 

Company 
l^wer  Agency 

ia  Public 
Tucson 

(TEP)  and  the 


tie' 


f  Dmi 


forth  all  the  terms 
interconnection 


of  the  Mead-Phoenix  500  kV 
transmis,sion  line  with  the  Westwing 
Substation  including  required  facilities, 
cost  responsibilities,  monthly  use  fees 
and  other  applicable  charges  for 
recovery  of  costs.  APS,  as  Operating 
Agent  of  the  Interconnection  FaciHties, 
requests  an  effective  date  no  later  than 
60  days  after  the  date  the  Agreement  is 
filed. 

In  addition  to  all  the  Parties  to  this 
Agreement,  copies  of  this  fihng  have 
also  been  served  on  El  Paso  Electric 
Company,  Public  Service  Company  of 
New  Mexico,  the  Arizona  Corporation 
Commission,  the  New  Mexico  Public 
Service  Commission,,  the  Public  Utility 
Conunission  of  Texas,  and  the  Nevada 
Public  Service  Conmiission. 

Comment  date:  August  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ER94-1462-OOOI 

Take  notice  that  on  July  18, 1994, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conunission 
an  executed  Service  Agreement  betvween 
NMPC  and  PowerNet  G.P.  (PowerNet). 
This  Service  Agreement  specifies  that 
PowerNet  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Power  Sales  Tariff  designated 
as  NMPC's  FERC  Electric  Tariff, 
Original  Volume  No.  2.  This  Tariff, 
approved  by  FERC  on  April  15. 1994, 
and  which  has  an  effective  date  of 
March  13, 1993,  will  allow  NMPC  and 
PowerNet  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  sell  to  PowerNet  capacity 
and/or  energy  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
July  18,  1994.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  PowerNet. 

Comment  date:  August  4,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ER94-1463-00O) 

Take  notice  that  on  July  18,  1994, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  PowerNet  G.P.  (PowerNet), 
This  Service  Agreement  specifies  that 
PowerNet  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Power  Sales  Tariff  designated 


as  NMPC's  FERC  Electric  Tariff, 
Original  Volume  No.  2.  This  Tariff, 
approved  by  FERC  on  April  15, 1994, 
and  which  has  an  elective  date  of 
March  13, 1993,  vnll  allow  NMPC  and 
PowerNet  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  sell  to  PowerNet  capacity 
and/or  energy  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
July  18, 1994.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  PowerNet. 

Comment  date:  August  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Coqmration 

(Docket  No.  ER94-1 463-000 

Take  notice  that  on  July  18. 1994, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Connecticut  Municipal 
Electric  Energy  Cooperative  (CMEEC). 
This  Service  Agreement  specifies  that 
CMEEC  has  signed  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPCs 
Power  Sales  Tariff  designated  as 
NMPC's  FERC  Electric  Tariff,  Original 
Volume  No.  2.  This  Tariff,  approved  by 
FERC  on  April  15, 1994,  and  which  has 
an  effective  date  of  March  13, 1993,  will 
allow  NMPC  and  CMEEC  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  wrill  sell  to  CMEEC 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effiective  date  of 
July  18,  1994,  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CMEEC. 

Comment  date:  August  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Appalachian  Power  Company 

IDocket  No.  ER94-1 470-000) 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC),  on 
July  15, 1994,  tendered  for  filing  on 
behalf  of  Appalachian  Power  Company 
(APCO):  1)  a  transmission  service 
agreement  (TSA),  and  2)  an  amendment 
to  an  electric  service  agreement  (ESA) 
between  APCO  and  the  City  of  Danville, 
Virginia  (Danville),  previously 
designated  as  APCO  Rate  Schedule 
FERC  No.  124.  The  TSA,  executed  by 
Danville  and  APCO.  provides  for 
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transmission  service  to  be  made 
available  to  Danville  pursuant  to  the 
AEPSC  FERC  Electric  Tariff  Original 
Volume  No.  1.  The  ESA  accommodates 
the  power  and  eneirgy  to  be  transmitted 
pursuant  to  the  TSA.  Waiver  of  Notice 
requirements  was  requested  to 
accommodate  an  effective  date  of  July 
16. 1994. 

A  copy  of  the  filing  was  served  upon 
Danville,  the  Virginia  State  Corporation 
Commission  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  August  4. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kenneth  A.  Buckfire 

IDocket  No.  ID-2  84  5-000) 

Take  notice  that  on  July  18, 1994, 
Kenneth  A.  Buckfire  (Applicant) 
tendered  for  filing  a  supplemental 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions:  Director,  Great  Bay;  Vice 
President,  Lehman  Brothers  Inc. 

Comment  date:  August  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-18537  Filed  7-28-94;  8:45  am] 

BtLUNQ  COOE  6717-01-P 

[Docket  No.  EL93-64-001,  eta/.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

luly  22. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Corporation 


(Docket  No.  EL93-54-001] 

Take  notice  that  on  July  15, 1994, 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  a  Rehind 
Report  in  compliance  with  Order  Point 
(D)  in  the  above  referenced  docket. 

Copies  of  the  filing  were  served  upon 
all  recipients  of  this  filing. 

Comment  date:  August  5. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

IDocket  No.  ER93-465-009I 

Take  notice  that  on  July  13, 1994, 
Florida  Power  &  Light  Company  (FPL) 
tendered  a  compliance  filing  in 
accordance  with  the  Commission's  June 
3, 1994,  Letter  Order  in  Docket  Nos. 
ER93-465-000,  et  al.  approving  the 
Stipulation  and  Agreement  between  FPL 
and  Seminole  Electric  Cooperative,  Inc. 
(Seminole). 

Comment  date:  August  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER94-1294-O001 

Take  notice  that  on  May  19, 1994, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
Interruptible  Transmission  Service 
Tariff  (ITS  Tariff).  The  ITS  Tariff  sets 
forth  the  rates,  terms  and  conditions  of 
service  pursuant  to  which  PSE&G  will 
provide  fully  interruptible  service  for 
the  transmission  of  non-firm  wholesale 
power  and  associated  energy  through 
the  PSE&G  System  to  any  electric  utility 
which  is  interconnected  with  such 
system  at  nominal  voltages  at  or  in 
excess  of  138,000  volts. 

In  that  filing.  PSE&G  requested  that 
the  ITS  Tariff  be  made  effective  as  of 
July  15, 1994,  which  is  the  first  business 
day  sixty  (60)  days  after  the  date  of  that 
filing.  In  response  to  further  discussions 
with  Commission  Staff,  PSE&G  on  July 
15, 1994.  tendered  for  fiHng  a  request 
that  the  sixty  (60)  day  period  be 
extended  an  additional  fifteen  (15)  days. 
Accordingly,  the  ITS  Tariff  would  now 
be  made  effective  as  of  August  2. 1994. 

Comment  date:  August  5. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Vermont  Yankee  Nuclear  Power 
Corporation 

IDocket  No.  ER94-1 3  70-000) 

On  June  16. 1994.  Vermont  Yankee 
Nuclear  Power  Corporation  (Vermont 
Yankee)  submitted  a  wholesale  rate 
application,  together  with  a  Stipulation 
and  Agreement  setting  forth  a  proposed 
resolution  of  the  issues  raised  by  that 


application.  The  Stipulation  and 
Agreement  was  signed  by  Vermont 
Yankee  and  all  other  parties  to  Docket 
No.  EL93-21-O00.  Vermont  Yankee 
further  explained  that  counsel  for  the 
TowTi  of  Norwood,  Massachusetts 
(Norwood),  was  seeking  the  requisite 
authorization  fit)m  his  client  to  sign  the 
Stipulation  and  Agreement. 

Counsel  for  Norwood  obtained  his 
client's  authorization  and  has  signed  the 
Stipulation  and  Agreement.  On  July  7, 
1994,  an  original  and  fourteen  copies  of 
the  signature  page  of  the  Stipulation  and 
Agreement  was  filed. 

Copies  of  the  filing  were  ser\'ed  upon 
all  recipients  of  Vermont  Yankee's 
initial  filing  in  this  docket. 

Comment  date:  August  5. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Valero  Power  Services  Company 

[Docket  No.  ER94-1 394-000] 

Take  notice  that  on  July  18. 1994, 
Valero  Power  Services  Company 
(VALPO)  tendered  for  filing  a  letter  in 
response  to  several  questions  raised  by 
the  Commission  Staff.  The  information 
is  offered  in  order  to  clarify  the 
application  submitted  by  VALPO  on  . 
June  22, 1994.  VALPO  is  also 
resubmitting  FERC  Electric  Rate 
Schedule  1. 

Comment  date:  August  5. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER94-1 460-000] 

In  May  1993.  the  Federal  Energy 
Regulatory  Commission  accepted  for 
filing  a  letter  in  confirmation  of 
Louisville  Gas  and  Electric  Company's 
(LG&E)  verbal  agreement  that  LG&E  will 
on  occasion  supply  power  and  energy  to 
Louis  Dreyfus  based  on  their  C-eneration 
Sales  Service  rate.  The  GSS  rate  provide 
for  pricing  to  be  set  according  to  market 
conditions.  The  GSS  rate  also  will  be 
utilized  when  appropriate  in  place  of 
the  existing  rates  presently  defined  in 
the  schedules  of  our  existing 
interconnection  agreement  and 
amendments. 

In  response  to  further  discussions 
with  Commission  Staff,  LG&E  on  July 
13. 1994.  tendered  for  filing  a  copy  of 
a  letter  agreement  confirming  that  LG&E 
will  provide  power  and  energy  to  Louis 
Dreyfus  Electric  Power  Inc.  under  Rate 
GSS.  Also  attached  for  filing  is  a 
specific  service  agreement  for  supply   ■ 
power  under  Rate  GSS. 

Comment  date:  August  5,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Niagara  Mohawk  iVvwer  Coqxirabea     9.  Niagara  Mohawk  Power  CorporatioB 

(Docket  No. 


ER94-1464-000! 

Take  notice  that  on)uly  15, 1994, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  (ling  with  the 
Federal  Energy  Regiilttory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Louis  Dreyfus  Electric  Power 
Inc.  (Dreyfus).  This  Service  Agreement 
specifies  that  Dreyfus  |has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPCs  Power  Sales 
Tariff  designated  as  NMPCs  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effiective 
date  of  March  13, 199$.  will  allow 
NMPC  and  Dreyfus  to  enter  into 
separately  scheduled  transactions  ur>der 
which  NMPC  mil  sell  to  Dreyfus 
capacity  and/or  energi'  as  the  parties 
may  mutually  agree,   i 

NMPC  requests  an  affective  date  of 
July  18, 1994.  NMPC  las  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown,      j 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  Slate  Public  Service 
Commission  and  Dreyjfus. 

Comment  date:  Au^ist  5. 1994,  in 
accordance  with  Stai^ard  Paragraph  E 
at  the  end  of  this  noti< 

8.  Niagara  Mohawk  Pbwer  CoqMiratioii 

IDocket  No.  ER94-14«5-p00| 

Take  notice  that  on  luly  18, 1994, 
Niagara  Mohawk  Power  Corporation 
(NN^ff'O  tendered  for  fling  with  the 
Federal  Enf^y  Regulatory  Commission 
an  executed  service  Agreement  between 
NMPC  and  Enron  Power  Marketing,  Inc. 
(Enron).  This  Service  ,  \,greement . 
sp)eciries  that  Enron  bis  signed  on  to 
and  has  agreed  to  the  ^erms  and 
conditions  of  NMPC'sjPower  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
date  of  March  13, 199: 1,  will  allow 
NMPC  and  Enron  to  ei  iter  into 
separately  scheduled  I  ransactions  under 
which  NMPC  will  sell  I 
and/ or  energy  as  the  p  irties  may 
mutually  agree. 

NMPC  requests  an  efiective  date  of 
June  21, 1994,  the  dato  in  which  this 
Service  Agreement  wa  s  signed.  NMPC 
has  requested  waiver  <  i  the  notice 
requirements  for  good 

NMPC  hr..s  served  c<  pies  of  the  filing 
upon  the  New  York  St  »te  Public  Service 
Commission  and  Enrol. 


Comment  date:  Auglist 
accordance  with  Stanc  ard 
at  the  end  of  this  notic  e 


to  Enron  capacity 


5. 1994,  in 
Paragraph  E 


IDocket  No.  ER94-14S6-O0OJ 

Take  notice  that  on  Joly  18, 1994, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  The  United  Illuminating 
Company  (UI).  This  Service  Agreement 
specifies  that  UI  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  NMPC's  Power  Sales  Tariff 
designated  as  NMPC's  FERC  Electric 
Tariff.  Original  Volume  No.  2.  This 
Tariff,  approved  by  FERC  on  April  15, 
1994,  and  which  has  an  effiective  date  of 
March  13, 1993,  will  allow  NMPC  and 
III  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
sell  to  UI  capacity  and/or  energy  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  eTOctive  date  of 
July  18,  1994.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  UI. 

Comment  date:  August  5,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Great  Bay  Power  Corporation 

[Docket  No.  ER94-1 468-000) 

Take  notice  that  on  July  18. 1994, 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  fihng  an  executed 
service  agreement  between  Louis 
Dreyfus  Electric  Power  inc.  and  Great 
Bay  for  service  under  Great  Bay's  Tariff 
for  Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  November  11, 1993.  in  Docket  No. 
ER93-924-000.  The  service  agreement 
is  proposed  to  be  effective  August  1, 
1994. 

Comment  date:  August  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Dayton  Power  and  Light 
Company 

IDocket  No.  ER94-1 469-0001 

Take  notice  that  on  July  18, 1994,  The 
Dayton  Power  and  Light  Company 
(Dayton)  tendered  for  filing  an  executed 
Interconnection  Agreement  between 
Dayton  and  the  City  of  Piqtia,  Ohio 
(Piqua). 

Pursuant  to  Rate  Schedule  A  through 
E  attached  to  the  Interconnection 
Agreement,  DP&L  will  provide  to  Piqua, 
on  an  unbundled  basis^  long-term  firm 
and  short-term  interruptible 
transmission  services  and  a  variety  of 
power  supply  services,  all  subject  to 
flexible  notice  and  scheduling 
provisions  and  fixed  long-term- prices. 


Dayton  and  Piqna  are  currently  parties 
to  an  interconnection  agreement  (FERC 
Rate  Schedule  No.  34)  that  has  been  in 
effect  since  1972.  The  proposed 
Interconnection  Agreement  will  replace 
the  1972  Agreement.  Dayton  and  Piqua 
request  an  effective  date  of  October  1. 
1994. 

A  copy  of  the  filing  was  served  upon 
Piqua  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  August  5.  1994,  in 
accordance  with  Stamiard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N £., 
Washington.  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretory. 
IFR  Doc.  94-18538  Rled  7-28-94;  8:45  am) 

BH.LIN6  COOC  CTIT-OI-P 


[Docket  No.  CP85-221-033,  et  a(.] 

Frontier  Gas  Storage  Company,  et  al.; 
Natural  Gas  Certificate  FUin^ 

)uly  22.  1994. 

Take  notice  that  the  follovtring  filings 
have  been  made  with  the  Commission: 

1.  Frontier  Gas  Storage  Company 

(Docket  No.  CP85-221-0331 

Take  notice  that  on  July  19. 1994. 
Frontier  Gas  Storage  Company 
(Frontier),  do  Reid  &  Priest.  Market 
Square,  701  Pennsylvania  Ave..  N.W., 
Washington,  D.C.  20004,  in  compliance 
with  the  provisions  of  the  Commission's 
February  13, 1985,  Chrder  in  Docket  Na 
CP82-487-000  et  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  400,000  MMBtu  of 
Frontier's  gas  storage  inventory  on  an 
"in  place*'  basis  to  Rainbow  Gas 
Company  (Rainbow). 
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Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13, 1985.  Order.  Frontier  is 
"authorized  to  consummate  the 
proposed  sale  in  place  unless  the 
CcHnmission  issues  an  order  within  20 
days  aiter  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement " 

Comment  date:  August  12. 1994.  in 
accordaiH»  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Transcontinental  Gas  Pipe  Line 
Corporation 

IDocket  No.  CP94-665-000| 

Take  notice  that  on  July  18,  1994, 
Transcontinental  Gas  Pipe  Line. 
Corporation  (Transco),  Post  Office  Box 
1.196,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP94-665-000  a  request 
pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
new  interconnection  between  its  main 
line  and  its  West  Conshohocken  Lateral 
in  Montgomery  County,  Pennsylvania,' 
under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP82-426-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  hilly  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  proposes  to  construct  and 
operate  a  6-inch  check  valve,  insulating 
flange  assembly  and  approximately 
thirty  one  feet  of  tie-in  piping  to  connect 
Transco's  existing  West  Conshohocken 
Lateral  to  an  existing  tap  on  Transco's 
36-inch  Main  Line  "C"  in  Montgomery 
County,  Pennsylvania.  Transco  slates 
that  the  West  Conshohocken  Lateral  is 
tied  into  Main  Lines  "A"  and  "B".  The 
Main  Line  "A"  pressures  are  not  high 
enough  at  this  point  to  maintain 
adequate  delivery  pressure  into  the 
lateral  Transco,  it  is  indicated.  Transco 
states  that  the  proposed  interconnection 
on  Main  Line  "C"  would  enable  Transco 
to  maintain  adequate  delivery  pressure 
into  the  lateral  since  Main  Line  "C"  is 
operated  at  a  higher  pressure  than  Main 
Line  "A". 

Transco  states  that  since  it  is  not 
proposing  to  increase  the  quantities  of 


'  The  West  Consbnhoclien  Lateral  is  u.sr.d  by 
r.'iinsco  lo  deliver  up  to  56.0(X)  Mcf  Of  natural  ga.s 
per  day  to  the  distribution  system  of  PECX)  Energy 
( /impany. 


gas  delivered  to  the  lateral  or  alter  the 
authorized  firm  transportation  or  storage 
service  levels  for  any  custcHners.  the 
new  inteitxMinecticm  would  have  no 
impact  on  Transco's  peak  day  and 
annual  deliveries.  Transco  further  states 
that  its  existing  tariff  does  not  prohibit 
the  addition  of  the  new  interconnection 
and  that  it  has  sufficient  capacity  to 
provide  for  the  proposed  deliveries 
without  any  detriment  or  disadvantage 
to  its  existing  customers. 

Comment  date:  September  6^  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Koch  Gateway  Pipeline  Company 

[Docket  No.  CP94-658-0001 

Take  notice  that  on  July  13, 1994, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  P.O.  Box  1478.  Houston. 
Texas  77251-1478.  filed  in  Docket  No. 
CP94-658-000  a  request  pursuant  to 
Sections  157.205  and  157.211(a)(2)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  12-inch  tap  to  provide  a 
delivery  point  to  Cypress  Pipeline 
Company  (Cypress)  under  Koch 
Gateway's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Koch  Gateway  proposes  to  install  a 
12-irich  tap  and  related  facilities  on  its 
Kosciusko  30-inch  loop  line  in 
Assumption  Parish,  Louisiana.  The 
customer  is  currently  connected  to  this 
line.  Koch  Gateway  proposes  to  connect 
exi.sting  metering  facilities  to  its 
Kosciusko  30-inch  loop  line  at  the  same 
general  location.  Koch  Gateway 
proposes  only  to  relocate  the  tap  for 
existing  service  to  an  adjacent  loop  line. 
Koch  Gateway  states  no  additional  new 
service  is  proposed  and  no  impact  will 
be  seen  on  its  curtailment  plan.  All 
construction  will  be  within  existing  and 
previously  disturbed  right-of-way.  The 
estimated  cost  is  $57,066.  Koch  Gateway 
has  sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers  and  its  tariff  doesn't  prohibit 
the  proposed  modification  of  facilities. 

Koch  Gateway  states  it  is  authorized 
to  provide  service  to  Cypress  under  its 
Docket  No.  ST90-1195  transportation 
agi^ement  dated  August  19, 1988. 
pursuant  to  its  blanket  certificate  in 
Docket  No.  CP88-6-000  and  under  ITS 
Rate  Schedule. 

Comment  date:  September  6.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  Texas  Gas  Transmission  CorporatioR 

[Docket  No.  CP94-667-O0O1 

Take  notice  that  on  July  19, 1994. 
Texas  Gas  Transmissi<m  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP94-66  7-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Art 
(18  CFR  157.205,  157.212)  for 
authorization  to  expand  the  utilization 
of  an  existing  point  of  delivery  to 
Central  Illinois  Public  Serxice  Company 
(CIPS).  known  as  the  Cips/Marathon 
Delivery  Point  (Cips/Marathon),  lotated 
in  Crawford  County,  Illinois  under 
Texas  Gas's  blanket  certificate  Issued  in 
Docket  No.  CP82-407-OO0  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  of>en 
to  public  inspection. 

Texas  Gas  proposes  to  expand  the 
utilization  of  the  Cips/Marathon 
delivery  point  so  that  Texas  Gas  can 
continue  to  make  deliveries  of  gas  to 
CIPS  through  the  Cips/Marathon 
delivery  point,  as  well  as  make  direct 
deliveries  of  gas  transported  by  Texas 
Gas  to  Marathon  Oil  Company 
(Marathon),  who  operates  an  oil  refiner>' 
in  Robinson.  Illinois,  which  is  the  sole 
end-user  located  downstream  of  the 
Cips/Marathon  delivery  point. 

Texas  Gas  states  that  Marathon 
recently  requested  that  Texas  Gas  make 
natural  gas  deliveries  directly  to 
Marathon  at  the  dPS/Marathon  deliver)- 
point,  as  well  as  continue  to  deliver  gas 
to  CIPS  at  such  point.  Texas  Gas  states 
that  because  it  owns  the  meter  station 
whic;h  directly  interconnects  with  the 
f-icilities  of  Marathon,  direct  dRJiveries 
by  Texas  Gas  to  Marathon  can  be 
accomplished  without  the  construction 
of  any  additional  facilities  by  Texas  Gas. 

Texas  Gas  states  that  the  deliveries  to 
Marathon  at  the  CIPS/Marathon  delivery 
point  will  initially  consist  of  24,000 
MMBtu  per  day  of  existing  interruptible 
transportation  service  and  12,000 
MMBtu  per  day  of  existing  firm 
transportation  service.  Texas  Gas  .states 
that  such  services  are  being  provided  by 
Texas  Gas  pursuant  to  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  and  Section  284.223  of  the 
Commission's  regulations. 

Texas  Gas  fiinher  states  that  since  no 
incremental  firm  service  is  proposed 
through  the  subject  delivery  point,  sucii 
deliveries  will  have  no  impact  on  Texas 
Gas's  peak  day  and  annual  deliveries. 

Comment  date:  September  6,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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5.  Chandeleur  Pipe  Line  Company 

(Docket  No.  CP94-67 1-000) 

Take  notice  that  c  n  July  20.  1994, 
Chandeleur  Pipe  Li  le  Company 
(Chandeleur).  P.O.  |ox  740339,  New 
Orleans.  Louisiana  '0174-0339.  filed  in 
Docket  No.  CP94-671-000  a  request 
pursuant  to  Sectiont  157.205  and 
157.216  of  the  Commission's 
Regulations  under  tne  Natural  Gas  Act 
(18  CFR  157.205.  1S|7.216)  for 
authorization  to  abandon  certain  Tateral 
lines  and  related  faoilities  under 
Chandeleur's  blanket  certificate  issued 
in  Docket  No.  CP89|-929-000  pursuant 
to  Section  7  of  the  ^  atural  Gas  Act.  all 
as  more  fully  set  for  :h  in  the  request  that 
is  on  file  with  the  C  >mmission  and  open 
to  public  inspection , 

Chandeleur  propqses  to  abandon 
lateral  lines  and  related  facilities, 
located  within  the  Fascagoula, 
Mississippi  refinery  chemical  complex 
of  Chandeleur's  affi  iates.  Chevron 
U.S.A.  Products  Corppany  and  Chevron 


Chemical  Company 


[Chevron). 


Chandeleur  proposes  to  accomplish  this 
abandonment  by  tra  isferring  ownership 


of  these  facilities  to 


Chevron. 


Chandeleur  states  that  these  lines  were 
authorized  by  certificates  issued  in 
Docket  Nos.  CP64-3  7,  30  FPC  1515 


(1963),  as  amended 


(1966)  and  38  FPC  759  (1967),  CP69-76, 
42  FPC  20  (1969),  ar  d  CP86-687-000. 
39  FERC  1  62.041  (1987).  Chandeleur 


al^  states  that  these 


;  0  1 


used  to  provide  serv  ice  for  Chevron  and 
Mississippi  Power  Company. 
Chandeleur  states  that  Mississippi 
Power  Company  cor  sents  to  the 
proposed  abandonm  ent. 

Comment  date:  September  6,  1994.  in 
accordance  with  Sta  idard  Paragraph  G 
at  the  end  of  this  noi  ice. 

6.  NarAm  Gas  Tram  mission  Company 

IDociief  No.  CP94-€774000l 

Take  notice  that 
NorAm  Gas  Transm 
(NGT).  1600  Smith 
Texas  77002.  filed  i 
677-000  an  application 
Sections  7(b)  and 
Act  for  permission 
abandon  certain  faci 
certificate  to  construct 
certain  facilities,  all 
forth  in  the  application 
Commission  and 
inspection. 

NGT  proposes  to  i 
regulator  and  to  aband 
inactive  6-inch  dual 


7(<) 
aid 


1  op«  n 


^  NGT  advises  ihayhe  dial 
was  originally  instaUed  in 
certificate  i<isued  in|Docke 


n  36  FPC  492 


facilities  were  only 


July  21.  1994. 
i  ssion  Company 
3treet,  Houston, 
Docket  No.  CP94- 

pursuant  to 
of  the  Natural  Gas 
approval  to 
ities  and  for  a 
and  operate 
IS  more  fully  set 
on  file  with  the 
to  public 


pgrade  an  existing 
on  a  related 
n  meter  station.^ 


•ru 


6-inch  meter  station 
966  under  the 
No.  (:P66-337-000  136 


both  of  which  sites  are  located  in  Clark 
County.  Arkansas.  NGT  would  (1) 
replace  an  existing  1-inch  630  Fisher 
regulator  with  a  1-inch  399  Fisher 
regulator  on  its  transmission  Line  L  at 
the  point  where  NGT's  3-inch  Line  AM- 
173  interconnects  with  Line  L  in 
Section  17.  Township  9  South.  Range  20 
West,  (pipeline  station  2833->-24)  and  (2) 
abandon  an  inactive  6-inch  dual-run 
meter  station  and  a  first  cut  regulator 
and  relief  valve  at  an  existing  delivery 
tap  to  Arkansas  Louisiana  Gas  Company 
(ALG)  on  NGT's  Line  AM-173  located 
in  Section  16.  Township  9  South.  Range 
20  West  (pipeline  station  38+87).  NGT 
states  that  the  proposed  activities  are 
necessary  to  accommodate  increased 
deliveries  of  natural  gas  to  International 
Paper  Company  (IPC),  an  existing 
industrial  customer  of  ALG.  NGT 
explains  that  the  increased  volumes  are 
due  to  the  modification  and  expansion 
of  IPC's  plywood  plant  at  Gurdon, 
Arkansas.  NGT  estimates  that  the  future 
volumes  of  gas  to  be  delivered  to  IPC 
would  be  approximately  2.500  Mcf  on  a 
peak  day  antl  365,000  Mcf  annually,  and 
states  these  volumes  are  within  ALG's 
certificated  entitlements. 

Comment  dote;  August  12. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 


FPC  19  (1966))  when  Line  AM-173  was  constructed 
to  deliver  gas  to  a  plywood  company  owned  by 
Arkla.  Inc..  subsequently  acquired  by  International 
Paper  Comi>any:  the  6-inch  meter  station  has  been 
inactive  For  a  number  of  years:  the  station  was 
replaced  by  a  2-inch  meter  station  owned  and 
operated  by  Arkansas  Louisiana  Gas  Company, 
currently  active. 


by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  rec}uest.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil, 
Secretary. 
|FR  Doc.  94-18539  Filed  7-28-94r8:45  am) 

BiLUNG  CODE  6717-01-P 

[Docket  No.  CP94-654-000  et  al.j 

Texas  Eastern  Transmission 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

July  21,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission:     . 

1.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP94-654-000) 

Take  notice  that  on  July  12. 1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court, 
Houston,  Texas  77056-5310.  filed  in 
Docket  No.  CP94-654-000.  an 
application,  pursuant  to  Section  7(c)  of    - 
the  Natural  Gas  Act  (NGA)  and  Section 
157.7  of  the  Commission's  Regulations 


for  a  certificate  of  public  convenience 
andnecessity  to  construct,  own.  and 
operate  certain  incremental  pipeline 
facilities  necessary  to  render  firm 
transportation  service  to  Eastern  Shore 
Gas  Company  (Eastern  Shore).  PECO 
Energy  company  (PECO).  South  Jersey 
Natural  Gas  Company  (South  Jersey), 
and  UGI  Utilities.  Inc.  (UGI).  Firm 
transportation  service  will  be  provided 
under  Texas  Eastern's  F*art  284,  open- 
access  blanket  transportation  certificate, 
and  the  terms  and  conditions  of  Texas 
Eastern's  Rate  Schedule  FT-1.  Texas 
.  Eastern  also  requests  authorization  to 
charge  a  NGA  Section  7  initial  rate  that 
is  a  separately  stated  incremental  rate. 
Texas  Eastern  proposes  to  construct 
the  facilities  in  two  phases.  Phase  I 
facilities  have  a  proposed  in-service 
date  of  November  1. 1995.  Phase  II 
facilities  have  a  proposed  in-service 
date  of  November  1,  1996.  The  proposed 
Phase  I  facilities  consist  of:  11.27  miles 
of  36-inch  pipeline  loop  and 
replacement  in  Greene,  Fayette, 
Bedford,  and  Bucks  Counties, 
Pennsylvania;  and  a  new  meter  and 
regulating  station  in  Bucks  County, 
Pennsylvania.  In  Phase  II,  Texas  Eastern  ^ 
proposes  to  replace  a  2000  HP 
compressor  at  Eagle  Compressor  Station, 
in  Bucks  County.  Pennsylvania,  and 
hydrostatically  retest  23.57  miles  of  20- 
inch  pipeline  from  the  discharge  of  the 
Eagle  Compressor  Station  to  uprate  its 
maximum  allowable  operating  pressure 
to  811  psig  from  718  psig.  The  estimated 
total  cost  of  the  proposed  facilities  is 
$35,775,000:  $27,609,000  for  Phase  I. 
and  $8,166,000  for  Phase  II. 

The  proposed  incremental  capacity  is 
allocated  as  follows: 

Total  Volumes  (Dth/d) 


UGI— Ptiase  I  

Eastern  Shore — Phase  I 

PECO— Phase  I 

South  Jersey- Phase  II  . 

Total  ...„„„. 


4.000 

2,000 

27,210 

9,660 


42.870 


Texas  Eastern  proposes  to  render  firm 
transportation  service  for  Riverside 
Storage  Field  storage  customers:  Eastern 
Shore  and  PECO,  in  Phase  I.  and  South 
Jersey,  in  Phase  H.  Riverside  Storage 
Field  will  be  connected  to  Texas 
Eastern's  system  at  an  interconnection 
near  Carrnichaels.  Pennsylvania. 
Riverside  Gas  Storage  Company  filed  an 
application  with  the  Commis.sion  on 
March  17. 1994.  in  Docket  No.  CP94- 
292-000.  requesting  authorization  to 
construct,  develop,  and  operate  the 
storage  facility. 

In  addition  to  providing  service  from 
Riverside  Storage  Field,  Texas  Eastern 
proposes  to  render  firm  transportation 


service  for  UGI  from  a  point  on  Texas 
Eastern's  system  near  Waynesburg. 
Pennsylvania. 

Based  upon  the  phased  cost  of  the 
proposed  facilities,  Texas  Eastern 
proposes  an  initial  incremental  monthly 
reservation  charge  of  $13,683  per  Dth/d 
for  the  Phase  I  firm  tran.sportalion 
ser\'ices  (33,210  Dth/d)  beginning 
November  1, 1995.  When  Phase  II 
ser\ice begins,  on  November  1, 1996. 
the  reservation  charge  for  all  firm 
transportation  services  (42,870  Dth/d) 
will  be  $14,413  per  Dth/d.  as  more  hilly 
described  in  Texas  Eastern's  application 
.  as  filed  with  the  Commission. 

Comment  date:  Aiigust  11, 1994.  in 
-accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

IDockcjt  No.  CP94-660-0001 

Take  notice  that  on  July  15. 1994. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Sah  I^ke 
City.  Utah  84158.  filed  in  Docket  No. 
CP94-660-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  2-inch  tap  and  associated 
valves  and  piping  and  to  operate  an 
existing  6-inch  tap  and  valves  and 
piping  in  Ada  and  Canyon  Counties. 
Idaho,  under  Northwest's  blanket 
certificate  issued  in  Ekxket  No.  CP82- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  Northwest  proposes  to 
construct  and  operate  the  tap  facilities 
as  tie-ins  between  the  Nampa  LNG 
Meter  Station  and  Northwest's  mainline 
loop  in  Ada  County  and  between  the 
Oswald  Meter  Station  and  Northwest's 
mainline  loop  in  Canyon  County.  The 
proposed  crossover  tie-ins.  as  expressed 
by  Northwest,  will  enhance  operational 
flexibility  and  reliability  of  the  system 
and  will  no  change  the  design  capacity 
and  deliver}'  pressure  at  the  meter 
stations. 

The  cost  of  the  proposed  crossover  at 
the  Oswald  Meter  Station  is  estimated  to 
be  $24,117. 

Comment  dote:  September  6.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tliis  notice. 

3.  Texas  Gas  Transmission  Corporation 

|Do<:kct  No.  CP94-66 1-000] 

Take  notice  that  on  July  15. 1994. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Federica  Street. 
Ovvensboro.  Kentucky  42301.  filed  in 


Docket  No.  CP94-661-000  a  request 
pursuant  to  §§157.205  and  157.216  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authcMization  to  add  a  new 
delivery  point  in  Breckinridge  County. 
Kentucky,  to  serve  an  existing  customer. 
Western  Kentucky  Gas  Company 
(Western),  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  the  proposed 
new  delivery  point  will  enable  Western 
to  render  natural  gas  service  for  heating 
to  industries  in  the  Breckinridge  County 
Industrial  Park  and  adjacent  residences. 
Texas  Gas  states  that  the  estimated 
maximum  annual  quantity  of  natural  gas 
to  be  delivered  at  the  proposed  delivery 
point  will  be  9^00  MMBtu.  with  a 
maximum  daily  quantity  of  100  MMBtu 
and  that  ser\'ice  to  this  new  delivery 
point  will  be  accomplished  within 
Western's  existing  contract  quantities. 

Comment  date:  September  6. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Company 

(Docket  No.  CP94-662-0001 

Take  notice  that  on  July  18. 1994. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit,  Michigan 
48243-1902,  filed  in  Docket  No.  CP94- 
662-000,  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  o{)erate  an  interconnection  between 
ANR  and  the  Kohler  Co.  (Kohler)  in 
Sheboygan  County,  Wisconsin  for 
delivery  of  natural  gas  to  Kohler  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-48O-OO0.  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  Kohler  has  requested 
ANR  to  construct  an  interconnection  so 
that  ANR  can  provide  firm 
transportation,  firm  storage  service,  and 
interruptible  transportation  for  Kohler. 
ANR  indicates  the  proposed 
interconnection  will  consist  of  a  50  foot 
by  100  foot  tap  site  located  within  the 
existing  right  of  way  of  ANR's  existing 
8-inch  pipeline  in  Sheboygan  County. 
Wisconsin,  and  that  the  proposed 
facilities  will  exist  approximately 
$19,400.  ANR  notes  that  the  maximum 
daily  quantity  of  gas  to  be  delivered 
under  all  of  the  proposed  services  is 
approximately  16,800  Dth/d.  ANR 
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be  authorized  elective  the  day  after  the 

time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-18540  Filed  7-28-94;  8:45  am] 

BILLING  CODE  6717-01-^ 


project  No.  11129-001  Idaho] 

Payette  Power  Co.;  Surrender  of 
Preliminary  Permit 

luiy  25, 1994. 

Take  notice  that  Payette  Power 
Company,  Permittee  for  the  Payette  Lake 
Project  No.  11129,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11129  was  issued  October  8,  1991,  and 
would  have  expired  September  30, 
1994.  The  project  would  have  been 
located  at  the  outlet  dam  of  Payette  Lake 
in  Valley  County  Idaho. 

The  Permittee  filed  the  request  on 
July  11, 1994,  and  the  preliminary 
permit  for  Project  No.  11129  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
hoUday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  filed  on  the  next  business 
day. 

Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  94-18479  Filed  7-28-94;  8;45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  EC94-1 4-000) 

The  Cleveland  Electric  Illuminating 
Company  and  the  Toledo  Edison  Co.; 
Notice  of  Filing 

luiy  25. 1994. 

Fake  notice  that  on  July  15,  1994,  The 
Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company,  tendered  for  filing  a 
"Supplement  To  Exhibit  G  Of  The 
Application  Of  The  Cleveland  Electric 
Illuminating  Company  And  The  Toledo 
Edison  Company  For  Authorization  And 
Approval  Of  Merger",  which  was  filed 
with  the  Commission  on  May  2, 1994. 

Copies  of  the  filing  were  served  on  all 
parties  concerned. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  8. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell,  ■■. 

Secretary. 

IFR  Doc.  94-18478  Filed  7-28-94;  8:45  am) 

BILLING  COOE  6717-01-M 


[Docket  No.  ER94-1 472-000] 

Montaup  Electric  Co.;  Notice  of  Filing 

July  25,  1994. 

Take  notice  that  on  July  15,  1994, 
Montaup  Electric  Company  tendered  for 
filing  a  Memorandum  of  Understanding 
(MOU)  among  itself,  Newport  Electric 
Corporation.  Eastern  Edison  Company 
and  Blackstone  Valley  Electric 
Company.  The  filing  is  required  by 
Article  III  A  of  the  MOU.  Montaup 
requests  waiver  of  the  notice 
requirement  so  that  the  MOU  be 
allowed  to  become  effective  as  an 
amendment  to  the  tariff  as  of  May  21 , 
1994,  in  accordance  with  Article  IIIA  of 
the  MOU  or  in  the  alternative  that  it  be 
allowed  to  become  effective  as  of 
September  15,  1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  8,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on' file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-18476  Filed  7-28-94;  8:45  am] 

BILUNG  COOE  •717-01-M 
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[Docket  No.  ER94-1 31 8-000] 

Northeast  Utilities  Service  Co.;  Notice 
of  Filing 

July  25. 1994. 

Take  notice  that  on  July  20, 1994^ 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  on  behalf 
of  the  Northeast  Utilities  (NU)  System 
Companies,  supplemental  information 
relating  to  a  System  Power  Sales 
Agreement  between  NUSCO  and  Bozrah 
Light  and  Power  Company  (Bozrah). 
NUSCO  renews  its  request  that  the 
Agreement  be  permitted  to  become 
effective  May  1.  1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  8, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-18477  Filed  7-28-94;  8:45  am) 
BILLING  COOE  6717.01-M 


Wallkill  Generating  Company,  L.P.; 
issuance  of  Order 

luly  22. 1994. 

On  April  25. 1991.  Wallkill 
Generating  Company,  L.P.  (Wallkill) 
submitted  for  filing  a  power  sales 
agreement  with  Orange  and  Rockland 
Utijities,  Inc.  (O&R)  which  included 
markets-based  fates.  Wallkill  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Wallkill 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Wallkill. 

On  July  5, 1991,  the  Commission 
granted  the  request  for  blanket  approval 


under  Part  34,  56  FERC  1 61,067,  subject 
to  certain  conditions,  specifically  the 
Commission  allowing  interested  persons 
30  days  in  which  to  protest  or  move  to 
intervene  and  to  seek  a  hearing. 
However,  no  notice  of  the  opportunity 
to  file  was  issued  at  that  time. 

Accordingly,  take  notice  that: 

Within  thirty  days  of  the  date  of  this 
notice,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabihty  by  Wallkill  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Wallkill  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabiUties  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  thpt  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Wallkilf's  issuances  or 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
22.  1994. 

Copies  of  the  full  text  of  the  order  are 
published  in  the  FERC  Reports,  and  also 
are  available  from  the  Commission's 
Public  Reference  Branch.  Room  3308. 
941  North  Capitol  Street.  NE. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-18475  Filed  7-28-94;  8:45  ami 
BILUNG  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5023-9] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 


the  Information  Collection  Request  (ICP) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
-of  this  ICR.  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

GfTice  of  Water 

Title:  1995  Drinking  Water  Needs 
Survey.  (EPA  ICR  No:1708.01)  This  ICR 
requests  approval  of  a  new  information 
collection  activity. 

Abstract:  EPA  will  conduct  a  survey 
to  estimate  the  capital  investment  needs 
for  drinking  water  systems.  The 
nationwide  survey  will  be  conducted  by 
the  Enforcement  and  Program 
Implementation  Division  (EPID)  of 
EPA's  Office  of  Ground  Water  and 
Drinking  Water.  The  information  will  be 
used  in  a  report  to  Congress  on  the 
allocation  of  state  grant  funds  for  a 
drinking  water  State  Revolving  Fund 
(SRF).  The  survey  will  examine 
Community  Water  Systems  (CWSs) 
serving  populations  greater  than  50.000 
(large  systems),  those  with  populations 
of  3.301  to  50.000  (medium  systems), 
and  remaining  systems  that  serve 
populations  of  3.300  or  fewer  (small 
systems).  The  Agency  will  model  needs 
for  systems  on  Indian  lands  and  systems 
that  ser\'e  Alaska  Native  Villages.  The 
survey  will  be  mailed  to  large  and 
medium  systems,  while  the  data  will  be 
collected  from  small  systems  through 
on-site  engineering  reviews. 

The  survey  first  verifies  certain 
system  identifiers  (name  and  address, 
state  identification  number,  population 
served,  number  of  connections,  etc.). 
and  then  asks  9  sets  of  questions 
concerning  capital  improvement  needs: 
The  first  question  set.  in  table  form,  asks 
for  a  description  of  the  needed  capital 
project(s).  information  on  system 
components,  documentation  to  verify- 
need,  specific  treatment(s)  to  be 
installed,  capital  cost  estimates  and 
documentation;  questions  two  through 
seven  are  used  if  the  respondent  is 
unable  to  provide  project  cost 
information,  and  asks  for  information 
about  treatment  projects  for  specific 
contaminants,  or  to  comply  with  certain 
treatment  rules:  question  eight  asks  the 
respondent  to  identify  other  system 
needs  not  identified  earlier  and 
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completeness  and 


question  nine  asks  f(  r  name,  address 
and  phone  number  cf  the  respondent. 

Burden  Statement  Public  reporting 
burden  for  this  colle<  lion  of  infonnation 
is  estimated  to  avera  >e  approximately 
3  V2  hours  per  response  for  the  large, 
medium  and  small  ommunity  water 
systems.  This  includes  time  for  reading 
the  instructions,  collecting  supporting 
documentation,  and  completion  of  the 
survey  instrument.  1  here  are  no 
recordkeeping  requii  ements.  State 
burden  for  helping  E  'A  conduct  the 
system  survey  consi'ts  of  calling 
systems  that  have  nc  t  returned  the  data 
collection  instrument  by  a  specified 
date,  answering  sysU  ms'  questions 
about  the  form,  and  i  eviewing  the 
returned  surveys  for 
accuracy.  State  burdi  sn  will  vary 
depending  on  the  nu  mber  of  small, 
medium  and  large  sv  stems  in  the  state, 
however  on  average  he  survey  will  take 
about  480  hours  of  e  fort  per  state. 

Respondents:  com  nunity  water 
systems  in  SIC  4941 
9511  (publicly  ownei 
primary  water  suppl 
(mobile  home  parks] 
(apartment  buildingsp,  and  SIC  805 
(nursing  homes) 

Estimated  No.  of  ikspondents:  3,793 
Selected  community  water  systems.  51 
states. 

Estimated  No.  of  Ihsponses  per 
Respondent:  1. 

Estimated  Total  Annual 
Respondents:  12.622 
community  water  sy|tems 
hours  for  states. 

Frequency  ofColle  ■:tion:  one-time 
survey. 

Send  comments  rei 
estimate,  or  any  oth 
information  collect 
suggestions  for  reduding 


investor  owned), 
i),  plus  some  non- 
ers  in  SIC  6515 
SIC  6513 


le- 
lion 


Sandy  Farmer,  U.S. 
Protection  Agency 
Branch  (Mail  Code 
Street.  SVV..  VVashi 
and 


Matt  Mitchell.  Officejof 
and  Budget,  Office 
Regulatory  Affairs 
NVV.,  Washington, 

Dated:  July  21.1994. 
Paul  Lapsley, 
Uirector.  Regulatory 
|FR  Doc  94-1855a  FilHl 
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Environmental  Impact  Statements  and 
Regulations;  AvailatMftty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  11,  1994  through  July  15, 
1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08.  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-L65228-1D  Rating 
LO,  Tailholt  Administrative  Research 
Study,  Timber  Harvesting  and  Road 
Construction,  Payette  National  Forest, 
Krassel  Ranger  District,  Valley  County, 
ID. 

Summary:  EPA  found  no  significant 
statutory  or  jurisdictional  issues  and 
will  not  be  providing  specific  review 
comments  at  this  time. 

ERP  No.  D-BLM-K60026-CA  Rating 
E02,  Mesquite  Regional  Landfill  Project. 
Implementation,  Federal  Land 
Exchange,  Right-of-Way  Approval, 
Conditional-Use-Permit  and  General 
Plan  Amendment,  Imperial  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  based  on 
potential  project  impacts  to  human 
health  and  safety  and  water  quality. 
EPA  requested  additional  information  in 
the  final  EIS  on  the  fate  of  cyanide  and 
other  metals  in  the  mined  heap  leach 
material  proposed  for  use  as  daily 
landfill  cover;  monitoring  and 
mitigation  measures  to  ensure  the 
protection  of  human  health  and  safety 
and  water  quality;  and  related 
hydrogeologic  information. 

ERP  No.  D-BLM-Lfi5227-ID  Rating 
EC2,  Bennett  Hills  Resource 
Management  Plan,  Implementation, 
Shoshone  District,  Lincoln,  Gooding, 
Camas,  Jerome,  Blaine  and  Elmore 
Counties,  ID. 

Summary:  EPA  supports  the  preferred 
alternative,  however  EPA  had  submitted 
comments  on  managing  riparian  areas  to 
BLM  and  believed  a  detailed  monitoring 
plan  should  be  included  in  the  final 
plan  and  EIS. 

EKP  No.  D-COE-L81000-WA  Rating 
EC2,  Auburn  Thoroughbred  Horse 
Racing  Facility,  Construction  and 
Operation,  COE  Section  404  Permit  and 
NPDES  Permit,  City  of  Auburn.  King 
County,  VVA. 


Summary:  EPA  had  environmental 
concerns  about  impacts  to  water  quality 
and  wetlands  losses.  EPA  also  expres.sed 
corjcems  about  the  adequacy  of  the 
mitigation  and  monitoring  plan. 

ERP  No.  D-FHW-C40100-NY  Rating 
EC2, 1-26  Mohawks  River  Crossing 
connecting  NYS  Thruway  Interchange 
26, 1-890,  NYS-5S  and  NYS-5 
Construction,  Funding,  US  Coast  Guard 
Permit  and  COE  Section  404  Permit, 
Towns  of  Rotterdam  and  Glenville, 
Schenectady  County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
.project  because  of  potential  air  impacts. 
Accordingly,  additional  infonnation 
must  be  presented  in  the  final  EIS  to 
address  this  issue. 

ERP  No.  D-MMS-G02004-00  Rating 
LO,  1995  Central  and  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  Sales  152  (April  1995)  and 
155  (August  1995),  Lease  Offering, 
Offshore  Marine  Environment  and 
coastal  counties,  AL,  MS,  LA  and  TX. 

Summary:  EPA  had  no  objection  to 
the  proposed  action. 

Final  EISs 

ERP  No.  F-FH\V-C40129-NY  NY-9A 
Reconstruction  Project,  Battery  Place  to 
59th  Street  along  the  western  edge  of 
Manhattan,  Funding  and  Approval  of 
Permits,  New  York  County,  NY. 

Summary:  The  final  EIS  for  the  Route 
9A  Reconstruction  project  has 
addressed  the  concerns  EPA  identified 
in  its  review  of  the  draft  EIS.  Moreover, 
EPA  does  not  anticipate  that  the 
proposed  project  will  result  in 
significant  adverse  environmental 
impacts.  Accordingly,  EPA  has  no 
objections  to  the  implementation  of  the 
proposed  project. 

ERP  No.  F-SFW-L60008-OR  South 
Tongue  Point  Land  Exchange  and 
Marine  Industrial  Park  Development 
Project,  Control  and  Management,  Land 
Acquisition  and  Possible  COE  Section 
10  and  404  Permits,  Lewis  and  Clark 
National  Wildlife  Refuge,  Clatsop 
County,  OR. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-SFW-L64041-OR  Hart 
Mountain  National  Antelope 
Comprehensive  Management  Plan, 
Implementation,  Lake  County,  OR. 

Summary:  EPA  comments  have  been 
integrated  into  the  final  EIS  and  EPA 
feels  that  the  final  EIS  adequately 
addres.ses  the  environmental  impacts  of 
the  proposed  management  plan. 

ERP  No.  F-UAF-K11102-AZ 
Williams  Air  Force  Base  (AFB)  Dispo.sal 
and  Reuse,  Implementation,  Porniil  and 


Approval,  City  of  Mesa,  Maricopa 
County,  AZ. 

Summary:  The  final  EIS  responded  to 
most  of  EPA 's  concerns  on  the  draft  EIS, 
but  lacked  detail  on  the  impacts  to 
burrowing  owls. 

ERP  No.  F-FTA-C54006-NJ  Boonton 
Line/Montclair  Branch  Rail  Lines 
Corridor  Improvements,  Funding, 
Hudson,  Morris,  Sussex,  Essex  and 
Passaic  Counties,  NJ. 

Summary:  EPA  had  no  objections  to 
the  implementation  of  this  project. 

ERP  No.  FS-COE-E32041-FL  Fort 
Pierce  Harbor  Navigation  Improvement, 
Updated  Information  concerning  Plan 
Modifications,  Indian  River,  City  of  Fort 
Pierce,  St.  Lucie  County,  FL. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
habitat  losses  and  the  ability  to  develop 
an  acceptable  and  adequately  funded 
mitigation  plan.  Additional 
information/monitoring  will  be 
necessary  to  determine  the  significance 
of  these  losses  and  the  degree  of 
practicable  compensation. 

Other 

ERP  No.  LD-BLM-K61129-AZ  Rating 
LO,  Arizona  Statewide  Wild  and  Scenic 
Rivers,  Suitable  or  Nonsuitable 
Designation,  National  Wild  and  Scenic 
Rivers  System,  several  counties,  AZ. 

Summary:  EPA  requested  that  the 
final  EIS  include  potential  sources  of  air 
pollution  that  may  create  visibility 
problems  in  the  river  areas  and  potential 
sources  (direct  or  indirect)  which  may 
impact  water  quality. 

Dated:  July  26,  1994. 
WiUiam  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  94-18561  Filed  7-28-94;  8:45  am] 
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Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  July  18,  1994  Through 
July  22, 1994  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  940284,  Final  EIS,  FHW,  WV, 
Harpers  Ferry  Statewide  Bridge 
Replacement  and  Upgrading  Project, 
Improvements,  US  340  over  the 
Shenandoah  River  in  the  vicinity  of 
Harpers  Ferry  National  Historical 
Park,  Funding  and  COE  Section  404 
Permit,  Jefferson  County,  WV.  Due: 
August  29, 1994,  Contact:  Billy  R. 
Higginbotham  (304)  347-5929. 


EIS  No.  940285,  Final  EIS,  AFS,  CA, 
Tallac  Historic  Site  Master  Plan, 
Implementation,  Lake  Tahoe 
Management  Unit,  Special  Use 
Permit,  El  Dorado  County,  CA,  Due: 
August  29, 1994,  Contact:  Jackie  Faike 
(916) 573-2600. 
EIS  No.  940286,  Draft  EIS,  AFS,  CA, 
Oregon  Creek  Ecosystem  Management 
Project,  Implementation,  Tahoe 
National  Forest,  Downieville  Ranger 
District.  Yuba  and  Sierra  Counties, 
CA,  Due:  September  12, 1994, 
Contact:  Jean  Masquelier  (916)  478- 
6253. 
EIS  No.  940287,  Final  EIS,  AFS,  MI, 
Grand  Island  National  Recreation 
Area  (NRA)  Comprehensive 
Management  Plan,  Implementation. 
Hiawatha  National  Forest,  Munising 
Ranger  District,  Alger  County.  MI. 
Due:  August  29,  1994,  Contact;  Teresa 
Chase (906)  387-2512. 
EIS  No.  940288,  Draft  EIS,  FHW,  NC, 
NC-16  Upgrading  and  Relocating 
Project.  Construction,  Lucia  to  North 
of  NC-150,  Funding,  COE  Section  404 
Permit  and  NPDES  Permit,  Gaston, 
Lincoln  and  Catawba  Counties,  NC, 
Due;  September  15, 1994,  Contact: 
Nicholas  L.  Graf  (919)  856-4346. 
EIS  No.  940289,  Final  EIS,  UAF,  MO, 
Richards-Gebaur  Air  Force  Base 
Disposal  and  Reuse,  Implementation, 
Possible  Clean  Air  Act  Title  V, 
National  Pollutant  Discharge 
Elimination  System,  COE  Section  404 
Permit,  Hazardous  Waste  Treatment 
Storage  or  Disposal  Facility. 
Archaeological  Resources  Protection 
Act  and  Endangered  Species  Act 
Section  10  Permits,  Jackson  and  Cass 
Counties,  MO,  Due;  August  29, 1994, 
Contact:  Jonathan  D.  Farthing  (210) 
53&-3907. 
EIS  No.  940290,  Draft  EIS,  FHW.  ID, 
Sandpoint  North  and  South  (NH-IR-F- 
CM-511fi(68]  Projects,  Construction, 
US  95  (Milepost  466.8  to  Milepost 
478.6),  Funding  and  COE  Section  404 
Permit,  City  of  Sandpoint,  Bonner 
County,  ID,  Due:  September  15, 1994, 
Contact;  Peter  J.  Hartman  (208)  334- 
1843. 
EIS  No.  940291,  Draft  EIS.  AFS.  ND. 
Southern  Little  Missouri  and  Cedar 
River  Oil  and  Gas  Leasing.  Approval, 
Custer  National  Forest,  Medora 
Ranger  District,  Cedar  River  National 
Grassland,  Grant  River  Ranger 
District,  Billings,  Golden  Valley, 
Slope,  Grant  and  Sioux  Counties,  ND, 
Due;  September  27, 1994,  Contact; 
Greg  Visconty  (406)  657-6361. 
The  US  Department  of  Agriculture's 
Forest  Service  and  the  US  Department 
of  Interior's  Bureau  of  Land 
Management  are  Joint  Lead  Agencies  on 
this  project. 


EIS  No.  940292,  Final  EIS,  AFS.  OR. 
Oregon  Dunes  National  Recreation 
Area  Land  and  Resource  Management' 
Plan,  Amendment,  Implementation 
Suislaw  National  Forest,  Coos, 
Douglas  and  and  Lane  Counties,  OR, 
Due:  August  29, 1994,  Contact:  Mike 
Harvey  (503) 271-3611. 
EIS  No.  940293,  Final  EIS,  FHW,  PA. 
WV,  Mon/Fayette  Transportation 
Improvement  Project,  1-68  in 
Monongalia  Co.,  WV  to  PA-6119 
(Formerly  the  Chadville 
Demonstration  Project),  Funding  and 
COE  Section  404  Permit,  Monongalia 
County,  WV  and  Fayette  County,  PA. 
Due:  August  29, 1994,  Contact: 
Manuel  A.  Mark  (717)  782-3461. 
EIS  No.  940294,  Draft  EIS,  FHW,  NC, 
NC-24  Transportation  Improvements 
Project,  Construction  from  2.8  miles 
east  of  1-25  to  1^0,  Funding  and  COE 
Section  404  Permit,  Cumberland, 
Sampson  and  Duplin  Counties,  NC, 
Due:  September  30,  1994,  Contact: 
Nicholas  L.  Graf  (919)  856-4346. 
EIS  No.  940295,  Draft  EIS,  AFS,  ID, 
Charlies  Tyson  Ecosystem 
Management  Project,  Implementation, 
Idaho  Panhandle  National  Forests,  St. 
Maries  Ranger  District,  Charlies 
Creek,  Benewah  County,  ID.  Due: 
September  12. 1994,  Contact:  Tracy 
Gravelle  (208)  245-2531. 
EIS  No.  940296,  Final  EIS,  BLM.  FL, 
Miccosuke  Indian  Reservation 
Exploratory  Well  Drilling.  Lease  and 
Permit,  City  of  Fort  Lauderdale, 
Broward  County,  FL,  Due:  August  29, 
1994,  Contact:  Robert  V.  Abbey  (601) 
977-5400. 
EIS  No.  940297,  Final  EIS.  IXDE,  OR, 
Hermiston  Generating  Project, 
Construction  of  a  Gas-fired 
Cogeneration  Power  Plant,  Approval 
of  Permits,  Umatilla  County.  OR,  Due: 
August  29,  1994,  Contact;  Dawn 
Boorse  (503)  230-5678. 
EIS  No.  940298,  Legislative  Draft,  AFS, 
WY,  Bridger-Teton  National  Forest 
Wild  and  Scenic  River  Study  for  the 
Yellowstone,  Buffalo  Fork,  Gro 
Ventre,  Hoback.  Grey,  Salt  and  Green 
Rivers,  Suitable  and  Nonsuitable 
Designation,  WY,  Due:  October  1, 
1994,  Contact:  Scott  Fitzwilliams 
(307)739-5500. 

Amended  Notices 

EIS  No.  940123,  Draft  EIS,  AFS,  NM, 
Santa  Fe  Ski  Area  Master 
Development  Plan,  Upgrading  and 
Expansion,  Special-Use-Permit,  Sante 
Fe  National  Forest,  Espanola  Ranger 
District,  Santa  Fe  County,  NM,  Due: 
August  15. 1994,  Contact:  Robert 
Remillard  (505)  667-5120.  Published 
FR  -04-15-94-  Review  period 
extended. 
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Environmental  Tedknotogy;  U.S.  EPA 
Fiscal  Year  1995  n^quest  for 
Proposals  From  Fe<leral  Agencies, 
States,  and  Indian  Tribes 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability,  request 
for  proposals. 

SUtMMARV:  Notice  is  hereby  given  that 
the  U.S.  Environmef  tal  Protection 
Agency's  (EPA)  Environmental 
Technology  Initiativie:  Program 
Solicitation  Package  for  Fiscal  Year 
1995  (S/N  055-00(H0047&-5)  is 
available.  Copies  of  ihe  document  are 
available  through  the  Government 
Printing  Office  and  On  several  electronic 
bulletin  boards.  EPA  is  requesting 
proposals  from  fedetal  agencies 
(including  EPA),  stale  governments 
(including  state  universities  that  are 
departments  of  a  state  government)  and 
tribal  governments  (including  Alaskan 
Native  Villages).  Proposals  pursuant  to 
this  solicitation  willfbe  accepted 
through  Wednesday,  September  21, 
1994.  Funding  decisions  are  expected  to 
be  made  by  the  end  of  the  calendar  year. 

ADDRESSES:  Copies  (|f  the 
Environmental  Technology  Initiative: 
Program  Solicitation  Package  for  Fiscal 
Year  1995  (S/N  0554oOO-00476-5)  are 
available  from  the  n^rest  government 
bookstore,  the  Govemment  Printing 
Office  phone  order  information  desk 
(202/512-1800)  or  bV  requesting  a  CPO 
order  form  by  FAX  (E02/5 12-2250). 
Mail  orders  may  be  addressed  to  the: 


Superintendent  of  1 
Government  Printing 
371954,  Pittsburgh, 
15250-7954.  When 


:uments,  U.S. 
Office.  P.O.  Box 
'mnsylvania 
rdering,  please 


identify  the  document's  title  and 
indicate  the  Govern]  nent  Printing  Office 
publication  number 

I  INF0RM|^TK3N 


FOR  FURTHER 
Brendan  Doyle,  Env 
Technology  Initiativfe 
Planning  and  Evaluc  t 
Environmental 
M  Street,  S.W 
(202) 260-2686.  or 
regional  office 

Barbara  Brown,  U.S. 
Congress  Street-RAA 
02203-2211.  Tel 


CONTACT:  Mr. 

ronmental 
Office  of  Policy, 
ion  (2127).  U.S. 
Prot^tion  Agency,  401 
Wasl^ngton.  D.C.  20460, 

of  the  EPA 
contafcts  listed  below: 


EPA  Region  1,  One 

Boston,  MA 
617-565-3397. 


Jonathan  Josephs,  U.S.  EPA  Region  2,  26 
Federal  Plaza  (Room  13-100).  NY.  NY 
10278,  Tel  #:  212-264-6098. 

Norm  Kulujian.  U.S.  EPA  R^on  3.  841 
Chestnut  Street.  Phiiadelphia.  PA 
19107,  TeJ  #:  215-597-1113. 

Bob  Jourdan,  U.S.  EPA  R^on  4.  345 
Courtland  Street,  NE-4WNSRB, 
Atlanta,  GA  30365,  Tel  #:  404-347- 
7791. 

Mike  Lin,  U.S.  EPA  Region  5,  77  West 
Jackson  Boulevard- WQ-161,  Chicago, 
IL  60604-3590.  Tel  #:  312-886-6104. 

Norman  Dyer.  U.S.  EPA  Region  6. 1445 
Ross  Avenue,  12th  Floor.  Suite  1200, 
Dallas,  TX  7502-2733.  Tel  #:  214- 
655-6349. 

Jody  Hudson,  U.S.  EPA  Region  7,  25 
Funston  Road,  Kansas  Qty,  KS  66115, 
Tel#:  913-551-5064. 

Dave  Smith,  U.S.  EPA  Region  8,  999 
18th  Street,  Suite  500,  Denver,  CO 
80202-2466,  Tel #:  303-293-1475. 

Winona  Victery,  U.S.  EPA  Region  9.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105,  Tel  #:  415-744-1021. 

John  Barich.  U.S.  EPA  Region  10. 1200 
6th  Avenue— ES-098,  Seattle,  WA 
98101,  Tel #:  206-553-8562. 

The  President's  Environmental 
Technology  Initiatrve 

In  his  State  of  the  Union  speech  on 
February  17, 1993,  President  Clinton 
outlined  a  new  initiative  to  improve 
environmental  quaUty  and  strengthen 
the  American  economy.  The  goal  of  the 
President's  Environmental  Technology 
Initiative  (ETI)  is  to  spur  the 
development  and  use  of  more  advanced 
environmental  systems  and  treatment 
techniques  that  can  yield  domestic 
environmental  benefits  and  increase 
exports  of  American  technologies  to 
other  countries.  The  environmental 
technologies  that  are  being  emphasized 
in  the  Initiative  are  the  technologies, 
goods,  and  services  whose  development 
is  triggered  primarily  by  environmental 
improvement  objectives.  These 
technologies  include:  products  and 
services  to  monitor  and  assess  pollutant 
releases  and  exposure  levels;  innovative 
technologies  which  prevent  pollution, 
control  air  and  water  pollution  levels, 
and  remediate  contaminated  soil  and 
groundwater;  and,  manage 
environmental  data.  The  Initiative  is 
funded  at  $36  million  in  FY  1994  and, 
in  the  President's  plan,  is  proposed  to 
be  funded  at  $80  million  in  Fiscal  Year 
(FY)  1995. 

In  January  1994.  EPA  published  two 
Environmental  Technology  Initiative 
documents,  the  FY94  Program  Plan  (S/ 
N  055-O0O-0O465-0).  and  the  draft 
Technology  Innovative  Strategy  (S/N 
055-0OG-OO466-8).  (Copies  of  these 
documents  are  available  ft-om  the 


Superintendent  of  Documents.  See 
ADDRESSES  above)  The  FY  94  Program 
Plan  describes  73  projects  selected  by 
the  ITC  to  begin  the  President's  program 
and  requests  that  others  working  in 
these  areas  contact  the  identified  project 
managers  to  begin  building  innovation 
partnerships  across  all  sectors.  Most 
FY94  projects  have  at  least  one  partner; 
more  than  45  percent  of  the  funds  for 
this  year  are  being  deployed  through 
other  federal  and  state  agencies. 

The  draft  Technology  Innovation 
Strategy,  has  four  strategic  objectives 
and  five  operating  principles  designed 
to  accomplish  the  Initiative's  goals. 

Objectives 

•  Adapt  EPA's  policy,  regulatory  and 
compliance  framework  to  promote 
innovation 

•  Strengthen  the  capacity  of 
technology  developers  and  users  to 
succeed  in  environmental  technology 
innovation 

•  Strategically  invest  EPA  funds  in 
the  development  and  commercialization 
of  promising  new  technologies 

•  Accelerate  the  difliision  of 
innovative  technologies  at  home  and 
abroad 

Operating  Principles: 

•  Maximum  consultation  with 
stakeholders — continuing  dialogue 
intended  to  improve  EPA's  strategy, 
programs  and  their  implementation 

•  Coordination  with  federal,  state, 
tribal,  and  local  agencies — government 
partners  will  offer  their  respective 
talents,  expertise  and  perspectives 

•  Partnership  and  collaboration  with 
the  private  sector  and  acaderoia — 
convening  public-private  partnerships 
to  target  technology  research  and 
development,  testing,  demonstration, 
and  commercialization 

•  Address  needed  public  policy  and 
program  changes  that  will  enhance  the 
development  and  use  of  environmental 
technologies 

•  Cleaner  technology  not  just  control 
technology — the  optimal  environmental 
solutions  usually  involve  changes  in 
production  processes,  feedstocks  and 
product  design 

•  Measuring  progress  along  the  way — 
developing  and  using  indicators  and 
tools  to  benchmark  EPA's  progress 

The  FY95  Environmental  Technology 
Initiative  Program 

Congress  is  now  considering  the 
President's  request  for  $80  million  to 
fund  ETI  in  Fiscal  Year  (FY)  1995.  If 
funded  at  this  level,  ETI  will  use 
approximately  $20  miUion  to  fund  a 
series  of  innovative  technology  projects 
in  the  National  Action  Plan  for  Global 
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Climate  Change.  This  work  will  be 
carried  out  through  agreements  and 
programs  outlined  in  that  Plan  and  is 
not  a  part  of  this  solicitation.  In 
addition,  approximately  $5  million  will 
be  set  aside  to  directly  assist  in  the 
private  sector  commercialization  of 
successful  technology  projects  which 
have  completed  Phase  1  and  Phase  2  of 
the  Small  Business  Innovative  Research 
(SBIR)  program.  Approximately  $5 
million  will  be  reserved  to  sponsor  a 
competitive  innovative  technology 
project  solicitation  from  the  non-profit 
sector,  including  universities.  Separate 
solicitations  for  the  latter  two  categories 
are  expected  to  be  published  in  the 
Commerce  Business  Daily  by  November 
1994.  These  project  areas  are  not  the 
subject  of  this  solicitation  and  persons 
or  organizations  submitting  proposals 
through  this  solicitation  in  these  areas 
will  not  be  considered.  Proposals  for 
these  areas  will  only  be  considered  after 
the  publication  of  the  separate 
solicitations;  no  proposal  submitted 
beforehand  will  be  kept  on  file. 

This  solicitation  package  is  directly 
addressed  to  federal  agencies,  states, 
and  tribes  only.  Proposals  pursuant  to 
this  solicitation  will  be  accepted 
through  Wednesday,  September  21, 
1994.  Funding  decisions  are  expected  to 
be  made  by  the  end  of  the  calendar  year. 
If  funded  at  the  level  requested  by  the 
President,  approximately  $50  million  in 
innovative  technology  projects  will  be 
funded  through  this  solicitation,  up  to 
half  of  which  will  go  to  federal  agencies 
(other  than  EPA),  states  and/or  Tribes. 
These  entities  may  in  turn,  pass 
portions  of  ETI  funds  on  to  their 
partners,  grantees,  or  contractors  in 
accordance  with  EPA  acquisition 
regulations.  Although  municipalities, 
and  private  (for-  and  non-profit)  entities 
are  not  being  directly  solicited  in  this 
package,  they  are  encouraged^to  form 
partnerships  with  those  organizations 
who  are  eligible  to  submit  propo.sals 
under  this  solicitation.  Through 
partnership  formation,  local 
governments  and  private  sector  entities 
may  have  indirect  access  to  this  portion 
of  ETI  funding;  thus,  the  approximately 
$5  million  available  for  each  of  the  SBIR 
and  non-profit  solicitations  should  be 
viewed  as  a  minimum  amount  available 
to  the  private  and  non-profit  sectors 
respectively. 

Electronic  Availability 

The  U.S.  Environmental  Protection 
Agency's  (EPA)  Environmental 
Technology  Initiative:  Program 
Solicitation  Package  for  Fiscal  Year 
1995  (S/N  055-000-00476-5)  is 
available  in  ASCII  format  from  a  variety 


of  electronic  sources,  including:  U.S. 
EPA  Public  Access  Ckipher,  Internet 
Access:  Gopher  to  G0PHER.EPA.GOV; 
Directory:  EPA  Initiatives,  Policy  and 
Strategy  Documents;  Document;  U.S. 
EPA  Environmental  Technology 
Initiative:  Program  Solicitation  for 
FY1995;  CLU-IN  (Clean-Up  Information 
Bulletin  Board);  System  Operator  (301) 
589-6368;  Modem  Access:  (301)  58»- 
8366  (1200,  2400,  9699  bps- 8  data  bits, 
1  stop  bit,  no  parity).  Filename: 
Solicit-ETI;  U.S.  Department  of 
Commerce  Economic  Bulletin  Board 
(EBB)  User  Hotline  (202)  482-1966; 
Modem  Access:  (202)  482-3870  (300, 
1200,  2400  BFS);  Internet  Access:  telnet 
to  ebb.stat-usa.gov;  Filename; 
Solicit.ETI;  SBA  ONLINE  Modem 
Access:  (800)  859-4636  (2400  baud); 
(800)  697-4636  (9600  baud);  Local 
Access:  (202)  205-7265  (2400  baud); 
(202)  401-9600  (9600  baud)  Filename: 
Solicit.  ETI. 

Datnd:  July  22. 1994. 
Thomas  E.  Kelly, 

Acting  Assistant  Administrator  for  Policy, 

Planning  and  Evaluation. 

IFR  Doc.  94-18559  Filed  7-28-94;  8:45  am) 

BtLUNG  CODE  6560-fiO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Emergency  Management 
Agency  Advisory  Board;  Notice  of 
Open  Meeting 

In  accordance  with  Section  10(a)  (2) 
of  the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  announcement  is 
made  of  the  following  committee 
meeting: 

Name:  Federal  Emergency  Management 
Agency  Advisory  Board  (FAB). 

Date:  August  16  and  17. 1994. 

Place:  Hyatt  Regency  Hotel,  400  New 
Jersey  Avenue,  N.VV.,  Washington,  DC. 
20001. 

Time:  August  16, 1994—2.00  PM  to  5:00 
PM,  August  17,  1994,  9:00  AM  to  3:30  PM. 

Proposed  Agenda:  General  update  on 
program-s  and  issues  concerning  FEMA.  Also 
an  update  on  the  status  of  FEMA's 
reorganization. 

Supplementary  Information:  New  members 
of  the  FEMA  Advisory  Board  will  be  oriented 
and  all  members  of  the  FEMA  Advisory 
Board  will  be  brought  current  on  FEMA 
programs  and  issues.  The  meeting  will  be 
open  to  the  public  with  approximately  10 
scats  available  on  a  first  come  first  ser\'e 
basis.  Members  of  the  general  public  who 
want  to  attend  the  nieeting  should  contact 
Geoiwe  Haddovv',  Policy  Advisor  to  the 
Director  of  the  Federal  Emergency 
Management  Agencv,  500  C  Street,  SVV.; 
Washington,  DC  20472,  (202)  646-3291  on  or 
before  August  11. 1994.  Minutes  of  the 
meeting  will  be  prepared  and  will  be 


available  for  public  viewing  upon  request  60 
days  after  the  meeting. 
Dated:  )uly  27, 1994. 
lames  L  Witt. 

Director,  Federal  Emergency  Management 
Agency. 
IFR  Doc.  94-18532  Filed  7-2»-94;  8:45  ami 

BILUNG  CODE  C71»-0V-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  94-04] 

Cancellation  of  Tariffs  For  Failure  To 
Comply  Witti  Automated  Tariff  Filing 
and  Information  System  ("ATFI")  Filing 
Requirentents 

By  Order  published  in  the  Federal 
Register  (59  Fed.  Reg.  10,647)  on  March 
7,  1994.  ("March  Order"),  the 
Commission  directed  228  carriers  with 
tariffs  on  file  in  the  Worldwide,  Asian 
and  South  Pacific  trades  to  show  cause 
by  April  21,  1994  why  their  paper  tariffs 
should  not  be  cancelled  for  failure  to 
file  a  tariff  in  ATFI  by  the  required 
date.'  This  action  was  taken  pursuant  to 
section  8  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app  §  1707,  the  Commission's 
regulations  implementing  ATFI  at  46 
CFR  Part  514,  and  Supplemental 
Reports  Nos.  2,  3  and  4  ^  issued  in 
Docket  No.  90-23,  Notice  of  Inquiry  on 
Ocean  Freight  Tariffs  in  Foreign  and 
Domestic  Offshore  Commerce 
(Automated  Tariff  Filing  and 
Information  System). 

Written  responses  were  received  from 
or  on  behalf  of  128  parties.  Other 
carriers  or  their  representatives 
contacted  the  Commission  informally  by 
telephone  to  verify  that  their  tariffs  had 
been  filed  or  obtained  information  on 
the  Commission's  procedures. 

Distribution  Publications.  Inc. 
responded  on  behalf  of  ten  carriers  and 
stated  that  it  had  filed  tariffs  for  each  of 
them. 3  Notwithstanding  this 


'  The  carriers  sut^l  to  the  March  Order  had 
previou.^ly  so\ighl  and  obtained  an  extension  urilil 
Seplembci  7. 1993  to  meet  the  Commission's 
deadline  for  converting  paper  tariffs  to  ATKI  formal. 

^  Supplemental Heport  No.  2,  served  August  4. 
1992:  Supplemental  Heport  No.  3  (57  Ffl  59.99n) 
and  Supplemental  Fcpon  No  4  (58  FH  31,5221 
advised  carriers  that  failure  to  convert  tariffs  to 
ATV'l  formal  by  scheduled  filing  dales  would 
subject  them  lo  show  cause  proa'edings  for 
cancellation  of  tariffs. 

Moreover,  .-lection  502(b)(1)  of  Public  l,aw  102- 
582  ("Pub.  L.  102-.582")  requires  all  tariffs  and 
essential  terms  of  service  contracts  filed  wilti  ttie 
Commission  lo  be  in  electronic  format. 

^  Berry  International,  inc.:  CL  Consolidators 
Services  Ltd.;  C^rgo  Shippers  International  Inc.; 
Darrell  J.  Sekin  &  Ca;  Freighl-Trans  Internalioniil 
Co..  Ltd.;  Inlerconnex.  Inc.:  Keymost  Internatiivnal. 
Inc.:  Meridian  Worldwide  Forwarding;  TOY 
International  Freight  .Services,  Ud.:  and  TraiLsiinli 
Pacific  Shipping  LimiltHl. 
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representation.  Commission  records 
indicate  that  two  of  |he  ten  carriers  have 
not  yet  filed  ATFI  tariffs,  i.e.,  CL 
ConsoUdators  S€rvi(  es  Ltd.  and  Freight- 
Trans  International  ik).,  Ltd. 
Accordingly,  these  t(Vo  carriers  will 
have  their  paper  taruffs  cancelled  unless 
ATFI  tariffs  are  filedl  within  the 
timeframe  specified  3y  this  Order. 

Logistics  Support  Technologies 
(Logistec"),  Miller  Traffic  Service,  Inc. 
("Miller")  and  Oceai  i  Tariff  Bureau 
("OTB")  responded  jn  behalf  of  one 
client  each  and  repo  rted  that  they  had 
filed  ATFI  tariffs  for  these  firms."  ATFI 
tariffs  for  each  of  th(  se  firms  are  on  file. 

Pacific  Coast  Taril  F  Bureau  (•PCTB") 


responded  on  behal 


PCTB  stated  that  it  h  ad  filed  tariffs  or 


these  carriers.  ATFI 
ive  for  these 


would  file  tariffs  for 

tariffs  are  on  file  for 

carriers.  Pacific  Fonlm  Line  (NZ) 

Limited  contracted  i  i  April,  1994  for 

PCTB  to  file  its  tarif  but  an  ATFI  tariff 

has  not  yet  been  file  i.  The  Commission 


believes  that  Pacific 


Forum  Line  has  had 


adequate  time  in  wh  ch  to  have  an  ATFI 


tariff  on  file.  Accord 
will  be  cancelled  un 


tariff  within  the  timeframe  specified  in 

this  Order. 
Studley  Associate^,  Inc.  ("Studley") 
of  eight  carriers.^ 
n  filed  for  each  of 


responded  on  behalf 
ATFI  tariffs  have  be< 
these  carriers. 

Sumner  Tariff  Ser  ace.  Inc. 
("Sumner")  respond  jd  on  behalf  of  52 
carriers.'  Sumner  re  )resented  that  it 


!  Services  Co. 


:Chi 


.(f 


(o.. 


'Container  Services  Int 
Makoto  Overseas 
Forwarding  Inc.  (OTB). 

^CDM  Internal  ional: 
Ltd.:  Ever  Strong  Services 
Limited:  Pacific  Forum  Li 
Lee  Shipping  Co. 

*  Canal  Barge  Company , 
International.  Inc.:  Overbr  ick 
Pan  Ocean  Shipping  Com]  « 
Internatiottal  Inc.:  Rusflot 
Maritime  Navigation  Co. 
Africa  (USA)  Unes  N.V. 

'  A.  Burghart  Shipping 
Company,  Inc..  The:  Air  7 
Inc.:  Alaska  Cargo  Transport 
Exhibition  Services  Internft 
Ocean  Freight  Services. 
Jnc:  Blue  Eagle  Consolida 
International.  Inc.:  Bronsop 
■  Transport  Inc.:  Cizzon  Int 
Services,  Inc.:  Dal  Farra 
Shipping  Corporation; 
Inc.:  F.A.R.  Freight  Serv 
(LAI.  Inc.:  Hohens'ein  & 
Freighting.  Inc.: )  G  Intemlt 
Inc.:  lagro  Customs  Brokei  > 
Forwarders,  Inc.:  Jose  G 
International  Shipping,  In 
Lynden  Air  Freight.  Inc.; 
Inc.:  Mercator  Shipping 
Traiisport  AG:  Mu!ti-Modil 
Naigai  Nitto  America  Inc.: 
Navix  Azuma  Container 
Line  Inc..  The  Novo  Exp 
Pyramid  Shipping  I.ic: 


( mational.  Inc.  (Logistec). 
.  Ltd.  (Miller),  and  AA 


Kong  Shipping  Co., 
Ltd.:  Intermodai  Systems 
(NZ)  Limited  and  Wing 


:Lii 


on  is 
:  R(  ss 


of  six  carriers,* 


ngly  its  paper  tariff 
ess  it  files  an  ATFI 


le 


Inc.:  FFS  Freight 

International  Inc.: 
ny  Ltd.:  Rose 
Shipping  Line  N.V.:  Thai 
.td.:  and  UAL  Universal 
A.). 

Inc.:  A.  W.  Fenton 
Seas  Transport  Logistics. 
Inc.:  American 
ional.  Inc.;  American 
:  Aries  International, 
ion  Services  GMBH;  Boss 
and  Sandy,  Inc.;  Cargo 
I  mational.  Inc.:  Con-trand 
C  mpiiny.  Inc.:  Dallas 
Ev^'best  Container  Line. 
Inc.;  Fast  Cargo  U.S. 
Company.  Inc.;  Innovative 
io.ial;  lagrernat  Marine, 
&  International  Freight 
F|ores.  Inc.:  Kamden 

.;KohshoUSA.  Inc.: 
I  latlack  International, 
.:  Metzger  Und  Richner 
International.  Inc.; 
Naigai  Nitto  Co..  Ltd.: 
rvice  Co..  Ltd.:  Norton 
International,  Inc.: 
Freight  Company.  Inc.: 


intends  to>file  an  ATFI  tariff  on  behalf 
of  each  of  these  carriers.  To  date, 
Sumner  has  filed  an  ATFI  tariff  for 
every  carrier  except  for  Seajet  Express 
(USA),  Inc.  Seajet  has  had  adequate 
opportunity  to  file  an  ATFI  tariff. 
Accordingly,  the  Commission  will 
cancel  Seajet's  tariff  unless  an  ATFI 
tariff^  is  filed  within  the  timeframe 
specified  in  this  Order. 

Trans-Americas  Transportation 
Information  Systems,  Inc.  ("ill") 
responded  on  behalf  of  two  carriers  for 
which  it  has  filed  ATFI  tariffs.a 

Transportation  Tariff  Publishers,  Inc. 
("TIF")  responded  on  behalf  of  seven 
carriers.^  TTP  has  filed  ATFI  tariffs  for 
five  of  these  carriers. '°  It  amended  the 
title  pages  on  the  tariff  for  Benelux 
Maritime  Agencies  N.V.  and  Inter- 
Shipping  Chartering  Co.  to  geographic 
scopes  outside  the  Worldwide.  Asian 
and  South  Pacific  Trades." 
Accordingly,  those  carriers  that  filed 
their  tariffs  or  modified  the  geographic 
scopes  of  their  tariffs  are  dismissed  from 
this  proceeding. 

U.S.  Traffic  Service  ("UTS") 
responded  on  behalf  of  14  carriers.^* 
UTS  has  filed  tariffs  for  13  of  these 
carriers.  Market  Pioneer  International 
Corp.  requested  that  the  Commission 
cancel  its  tariff.  Therefore,  its  tariff  will 
be  cancelled  by  this  Order. 

World  Tariff  Services.  Inc.  ("WTS") 
responded  on  behalf  of  13  carriers.^' 


Sagawa  World  Express,  Inc.:  Samson  Transport 
Company  A/S;  Samson  Transport  Company,  Inc.; 
SBA  Consolidators.  Inc.:  Sea  Traders  Line,  Inc.: 
Seaborne  Lines.  Inc.:  Seajet  Express  (USA),  Inc.; 
Selship  International  Ltd.:  Thyssen  Haniel  Logistec 
GMBH:  Transpaciric  Tech  Ltd.:  Trust  Forwarder  & 
Consolidator,  Inc.:  U.CS.  Group  Inc.:  U.S. 
Consolidators  International  Corp.:  and  World 
Express  Shipping,  Transportation  and  Forwarding 
Services,  Inc. 

"  Novocargo  USA.  Inc.  and  United  Van  Lines,  Inc. 

"Air  Sea  Worldwide  Logistics  Ltd.:  Benelux 
Maritime  Agencies  N.V.;  China  Resources 
Transportation  &  Godown  Co.  Ltd.:  Daiichi  Chuo 
Kisen  Kaisha;  Far  East  Enterprising  Co.  (H.K.)  Ltd.: 
and  Golden  Fortune  Shipping  Company  Limited; 
Ihter-Shipping  Chartering  Co. 

'"Air  Sea  Worldwide  Logistics  Ltd.;  China 
Resources  Transportation  &  Godown  Co.  Ltd.: 
Daiichi  Chuo  Kisen  Kaisha;  Far  East  Enterprising 
Co.  (H.K.)  Ltd.:  and  Golden  Fortune  Shipping 
Company  Limited. 

' '  Carriers  that  modify  the  geographic  scope  of 
their  tariffs  outside  the  scope  of  this  proceeding  and 
fail  to  convert  their  tariffs  to  ATFI  format  will  be 
subject  to  a  later  proceeding. 

'2  American  Orient  Forwarding  Company:  Auto 
Shipping  International.  Inc.:  Dyna  Transport,  inc.; 
E.xbo  Shipping  Company:  Famous  Freight 
Forwarding  (S)  Pte  Ltd.;  Formosa  Container  Line, 
Inc.;  Fortune  Network  Ltd.:  Hwa-Hsin  USA.  Inc.; 
International  Link  Service,  Inc.:  Market  Pioneer 
International  Corp.:  Newport  Ocean  Consolidator, 
Inc.;  Pacific  Ocean  Express,  Inc.:  Refrigerated 
Container  Carriers  Pty.  Ltd.:  and  Sky  Marine 
International.  Inc. 

'^Africa  Mid-East  Line:  D.C.  Worldwide 
Transport  Co..  Inc.:  Fisher  Transport.  Inc.:  I.F.S. 
Lines,  Inc.:  Liberty  Pacific  Seaboard  Pty  Ltd.: 


WTS  has  filed  ATFI  tariffs  for  12 
carriers.  The  remaining  carrier  African 
Mid-East  Line  is  a  trade  name  of  Navajo 
Shipping  Agency,  Inc.  which  has  an 
AFTI  tariff  on  file.  A  paper  tariff 
maintained  by  Africa  Mid-East  Line  will 
be  cancelled. 

Other  respondents  were  received  from 
or  on  behalf  of  several  carriers. 
Seventeen  carriers  reported  that  they  or 
their  tariff  services  had  filed  or  will  file 
their  ATFI  tariffs,  or  requested 
verification  that  their  ATFI  tariffs  has 
been  filed. i*  The  Commission  has 
confirmed  that  these  carriers  have  now 
filed  ATFI  tariffs.  Accordingly,  these 
carriers  will  be  dismissed  as 
respondents  in  this  proceeding. 

Three  carriers  requested  that  their 
tariffs  be  cancelled.^^  Four  carriers 
reported  name  changes  and  filed  ATFI 
tariffs  under  their  new  names. '^  ASG 
Forwarding.  Inc.  changed  its  name  but 
failed  to  cancel  the  paper  tariff  under  its 
old  name,  and  therefore,  the 
Commission  will  cancel  its  paper  tariff. 

The  Equipment  Interchange 
Discussion  Agreement  ("EIDA"). 
requested  that  the  Commission  not 
cancel  its  tariff.  EEDA  alleges  that  46 
CFR  514.12(b)(3)  permits  general 
reference  tariffs  to  be  filed  in  paper 
format.  Section  501(b)92)  of  the  High 
Seas  Driftnet  Fisheries  Enforcement  Act, 
1992  (Pub.  L.  102-582).  however, 
mandates  that  all  tariffs  and  essential 
terms  required  to  be  filed  with  the 
Commission  be  in  electronic  format. 
The  Commission  does  not  have  the 
authority  to  exempt  EIDA  from  the 
provisions  of  Public  Law  102-582.  and 
therefore,  must  deny  EIDA's  request. 
EIDx^  should  arrange  with  Commission 
staff  for  the  expeditious  filing  of  its 
tariff. 

The  37  carriers  that  have  not  t 

complied  with  ATFI  tariff  filing  | 

requirements  will  have  their  paper  i 

tariffs  or  portions  of  paper  tariffs 
currently  on  file  with  the  Commission 


Magellan's  Navigator.  Inc.;  Norvanco  International. 
Inc.;  Saga  Transport  (USA).  Inc.:  Sam  Young 
Sunpak,  Inc.;  Sea  World  Services,  Inc.;  Top  Harbour 
Limited:  Trinity  Liner  Agencies  Ltd.:  and  U.C.T. 
International.  Inc. 

"Flamingo  International.  Inc.;  J-Mar  Overseas 
Transport,  Inc.:  Mainfreight  International  Limited: 
Meisner  Enterprises.  Inc.:  TKM  Overseas  Transport. 
Inc.:  Newport  Ocean  Consolidator,  Inc.;  CDM 
International:  Boss  International.  Inc.;  Cizzon 
International.  Inc.:  Kamden  International  Shipping, 
Inc.:  Norton  Line.  Inc.:  The  Ross  Freight  Company, 
Inc.:  Novocargo  USA,  Inc.;  Jagro  Customs  Brokers 
ft  International  Freight  Forwarders,  Inc.;  Metzger 
and  Richner  Transport  AG;  Fisher  Transport.  Inc.: 
and  Grace  Navigation.  Inc. 

■'^Bangladesh  Shipping  Corporation,  Splosna        j 
Plovba  P.O.:  and  Translink  Pacific  Limited.  I 

"•Blue  Star  Pace  Ltd.:  Industrial  Maritime 
Carriers,  Inc.:  Damco  Maritime  Corp.:  ASG  j 

Forwarding.  Inc.;  and  Translink  Pacific  Limited.       ! 


with  Worldwide.  Asian  or  South  Pacific 
scopes  cancelled. 

The  191  carriers  that  have  complied 
with  the  filing  requirements  or  that  have 
cancelled  their  tariffs  will  be  dismissed 
from  this  proceeding. 

Therefore,  it  is  ordered  that  the  paper 
tariffs  or  portions  of  paper  tariffs 
currently  on  file  for  ^e  carriers 
identified  in  Appendix  A  to  this  Order 
with  Worldwide,  Asian  or  South  Pacific 
scope  are  cancelled  effective  five  days 
from  publication  of  this  Order  in  the 
Federal  Register. 

It  is  further  ordered,  that  the  parties 
listed  in  Appendix  B  to  this  Order  are 
dismissed  from  this  proceeding. 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 

Appendix  A 

Africa  Mid-East  Line 

American  Cargo  Intematianal,  Inc. 

American  Internationa]  Forwarding,  Inc. 

Arrowpac,  Inc. 

ASG  Fon*'arding,  Inc. 

Brisley  Transport.  Ltd.  , 

CL  Consolidators  Services  Ltd. 

Conti  Line,  Inc. 

Dragon  Shipping  Limited 

Ellerman  Lines  PLC 

Equipment  Interchange  Discussion 

Agreement 
Freight-Trans  International  Co.,  Ltd. 
Georgraphical  Freight  Services,  Inc. 
Intersped  Systems  Inc. 
lardine  Transport  Services  (China)  Ltd. 
Market  Pioneer  International,  Corp. 
MCC  (Mercantile  Europe)  S.A. 
MCC-Mercanti!e  Europe  Ltd. 
Merchantitle  Singapore  Pte,  Ltd. 
Miami  Worldwide  Fon*-arders,  Inc. 
Nexus  International  Express,  Inc. 
Oceans  Development  Corporation 
Oa  Ocean  Services,  Inc. 
Pacific  Forum  Line  (NZ)  Limited 
Phoenix  Shipping  1986.  Inc. 
Poler  International  Travel  and  Cargo  Agcncv, 

Inc. 
Pro-Speed  Shipping,  Inc. 
Profit  Cargo  Service  Co.,  Ltd. 
Saga  Tran-sport  (USA)  Jnc 
Seajet  Express  (USA),  Inc 
Sentry  Household  Shipping.  Inc. 
Shipping  Services  Company,  Inc. 
TMCLine 

Tradewind  Connections,  Inc. 
United  Asiatic  Co.,  Ltd. 
Velvet  Marine  Contractors.  Inc. 
Ven-American  Carriers.  Ltd. 

Appendix  B 

A  Burghart  Shipping  Co.,  Inc. 
A.  VV.  Fenton  Company.  Inc.,  The 
A  A  Forwarding  Inc. 
African  Atlantic  Steamship  Limited 
AFS  Freight  Management  (HK)  Ltd. 
Air  7  Seas  Tiinsport  Logistics,  Inc. 
Air  Sea  Worldwide  Logistics  Ltd. 
Alaska  Cargo  Transport,  Inc. 
Alliance  Shippers  Inc. 
Allied  Pickfords  U.S.A..  toa 
Almar  International  Forwarders  Inc. 


Amana  Express  International,  Inc. 
American  Exhibition  Ser\'ices  International. 

Inc. 
American  Freight  Lines  International,  Jnc. 
American  Ocean  Freight  Services,  Inc. 
American  Orient  Forwarding  Company 
American  Overseas  Freight,  Inc. 
Aries  International,  Inc. 
Armen  Cargo  Services,  Inc. 
Assurance  International  Forwarder  Inc.. 
Atlas  Freight  Consolidators,  Inc. 
Auto  Shipping  International,  Inc. 
Bangladesh  Shipping  Corporation 
Benelux  Maritime  Agencies  N.V. 
Berry  International,  Inc. 
Blue  Eagle  Consolidation  Services  Crabh 
Blue  Star  Pace  Ltd. 
Boss  International,  Inc. 
Bronson  and  Sandy,  Inc. 
QV.S.  Enterprises;  Inc. 
Canal  Barge  Company,  Inc 
Cargo  Shippers  International  Inc 
Cargo  Transport  Inc. 
CD.M  International 
Certain  Shipping  Limited 
Chavez  Bogdanski  Cincinello  International 
Inc. 

Chesapeake  Bay  Shipping  and  Warehousing, 
Inc. 

China  National  Chartering  Corporation 

China  Resources  Transportation  §  Godown 
Co.  Ltd. 

Choice  Transportation  Services,  Inc. 

Chu  Kong  Shipping  Co.,  Ltd. 

Cizzon  International,  Inc. 

Combi  Maritime  Corporation 

Con-Carriers  Ltd. 

Con-Trand  Services,  Inc. 

Container  Services  International,  Inc. 

Corporate  World  Relocation  International, 
Inc. 

Cross  Ocean  International,  Inc. 

CWI  Container  Line,  Inc. 

D.C.  Worldwide  Transport  Co.,  Inc 

D.I.F.,  Inc. 

Daiichi  Chuo  Kisen  Kaitha 

Dal  Farra  Company,  hic. 

Dallas  Shipping  Corporation 

Damco  Maritime  Corp. 

Danmar  Lines.  Ltd. 

Darrell  J.  Sekin  &  Co. 

Dyna  Transport  Inc. 

D>namic  Freight  Ser\'ice$  Ltd. 

Ever  Strong  Services  Ltd. 

Everbest  Container  Line,  Inc. 

Exacta  International 

Exbo  Shipping  Company 

Exx-Ortr  International,  Inc. 

F.A.R.  Freight  Services,  Inc. 

Famous  Freight  Forwarding  (S)  PTE  Ltd. 

Far  East  Enterprising  Co.  (H.K.)  Ltd. 

FastCargoU.S.  (LA),  Inc 

FFS  Freight  International,  Inc. 

Fisher  Transport.  Inc. 

Flamingo  Intemationsl,  Inc. 

Formosa  Container  Line,  Inc 

Fortune  Network  Ltd. 

Galaxy  Freight  Service  Ltd. 

Gamma  Freight  Forwa-ding,  inc 

Global  Logistics,  Inc. 

Golden  Fortune  Shipping  Company  Limited 

Grace  Navigation,  Inc. 

Grand  Express  International,  Inc. 

H.  Abbe  International.  Inc. 

H  T.  Cargo  Incorporated 

Hohensteia  &  Company.  Inc. 


Hwa-Hsin  USA  Inc 

I.F.S.  Lines,  Inc. 

Independent  Cargo  Express,  Inc 

Industrial  Maritime  Carriers,  Inc. 

Innovative  Freighting,  Inc. 

Inter-Shipping  Chartering  Co. 

Interconex,  Inc. 

Intermodai  Systems  Limited 

International  Link  Service  Inc. 

Islands  International  Consolidators,  Inc. 

KSS  Express  Lines  Inc 

ITL  Shipping  Co.,  Inc 

)  G  International 

)-Mar  Overseas  Transport,  Inc. 

Jagremar  Marine,  Inc. 

lagro  Customs  Brokers  &  International  Froighl 

Forwarders,  Inc. 
)ohn  Cassidy  &  Sons,  Inc. 
Jose  G.  Flores,  Inc. 
Kamden  International  Shipping.  Inc. 
Keymost  International,  Inc. 
Kohsho  USA,  Inc. 
Kyowa  Shippmg  Co..  Ltd. 
Leader  Freight  System  Inc. 
Liberty  Pacific  Searoad  Pty  Ltd. 
Liberty  Shipping  International  Inc. 
Logisitics  International  Management 

Services,  Ltd. 
Lynden  Air  Freight,  Inc. 
Magellan's  Navigator.  Inc. 
Mainfreight  International  Limited 
Makoto  Overseas  Services  Co.  Ltd. 
Matlack  International,  Inc. 
Matrix  Consolidators  Inc. 
Max  Gruenhut  Gmbh 
Mayflower  Transit,  Inc. 
Meisner  Enterprises,  Inc 
Mercator  Shipping  Ltd. 
Meridian  Worldwide  Forwarding 
Metzger  Und  Richner  Transport  AG 
Montogovery  Tank  Lines,  Inc. 
Multi-Modai  International,  Inc. 
Naigai  Nitto  America  Inc. 
Naigai  Nitto  Co.,  Ltd. 
Navix  Azuma  Container  Service  Co.,  Ltd. 
Newport  Ocean  Consolidator  Inc 
NJR  Consolidators.  Inc. 
Norton  Line  Inc.,  The 
Norvanco  International,  Inc 
Novo  Express  International.  Inc 
Novocargo  USA,  Inc. 
Ocean  Links  Intl.  USA  Inc 
Overbruck  International  Inc 
Pacific  Champion  Service  Corp. 
Pacific  Ocean  Express,  Inc. 
Pan  Ocesn  Shipping  Company,  Ltd. 
Pangaea  Enterprises 
Phoenix  U.S.A.,  Inc 
Prof  Technology  Intematianai,  Inc 
Pyramid  Shipping  Inc. 
Rail  Van,  Inc. 

Refrigerated  Container  Carriers  Pty,  Ltd, 
Rose  International  Inc 
Ross  Freight  Company,  Inc 
Rusflot  Shipping  Line  N.V. 
Sagawa  World  Express,  Irrc. 
Sam  Young  Sunpak  Inc 
Samson  Transpc«l  Company  A/S 
Samson  Transport  Company.  Inc. 
Sanwa  Line  Inc. 
Sargent,  Kenneth  E. 
SBA  Consolidators.  Inc. 
SEA  Cai;go  International  Inc. 
SEA  Traders  Line,  Inc. 
SEA  Worid  Services  Inc. 
5fia-Liiik  Corporation 
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Inc. 

Inc. 

Services.  Ltd. 
ion  Co.  Ltd. 
Gmbh 

Inc. 
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Ltd. 
lidator,  Inc. 


Seaborne  Lineb,  Inc 
Selship  International 
Seven  C's  Transport 
Sky  Marine  Intematit^nal.  Inc 
Splosna  Plovba  P.O. 
Steve  Zamarripa.  Inc 
Strand  Freight  Syster  i 
Supertrans  Intematiopal 
Tdy  International 
Thai  Maritime  Navig^t 
Thyssen  Haniel  Logii  tic 
TKM  Overseas  Trans  )ort 
Top  Harbour  Limited 
Top  Harbour  Shippi 
Trade  Air.  Inc. 
Trans-Freight  Inc. 
Translink  Pacific  Shi 
Transpacific  Tech  Lt( 
Trinity  Liner  Agenci 
Trust  Forwarder  &  Qirisol 
U.C.S.  Group  Inc. 
U.C.T.  International 
U.S.  Consolidators  Inlernat 
UAL  Universal  Africi 

(N.A.) 
Union  Star  Line 

Unitainer  System  Foiivarder  Inc 
United  Shipping  Age  icy,  Inc 
United  Transport  Tar  kcontainer.  Inc. 
United  Van  Lines.  In( 
Unitrans.  Inc. 
VTG  Vereinigte  Tank 

Transportmittel  Gn|bh 
Wing  Lee  Shipping 
World  Class  Freight. 
World  Express  Shipping 

Forwarding  Servic<  s 
Zonn  Agency 
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question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  15, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  J. P.  Morgan  Incorporated,  New 
York,  New  York;  to  acquire  a  20  percent 
limited  partnership  in  the  Times  Square 
Investment  Limited  Partnership.  New 
York.  New  York,  &nd  thereby  engage  in 
housing-related  community 
development  activities  pursuant  to 
§  225.25(b)(6)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  25. 1994. 

lenniiier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 
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Norwest  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
V  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected-ro 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  form  a  joint  venture,  First 
Capital  Mortgage  Company,  York, 
Pennsylvania,  to  engage  in  residential 
mortgage  lending  business.  The  joint 
venture  will  be  equally  owned  by  one  of 
Norwest's  subsidiaries,  Norwest 
Mortgage,  Inc.,  and  Bob  Yost,  Inc.,  York, 
Pennsylvania.  Bob  Yost,  Inc.,  is 
primarily  engaged  in  the  residential  real 
estate  brokerage  business  and  is  a 
franchise  of  Coldwell  Bankers.  The  joint 
venture  will  initially  engage  in  the 
proposed  nonbanking  activity  at  2525 
Eastern  Blvd.,  York,  Pennsylvania. 
Hovyever,  the  joint  venture  also  plans  to 
conduct  this  activity  at  three  other 
offices  that  are  located  in  York, 
DaUastown,  and  Shrewsbury, 
Pennsylvania,  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  x»f  Governors  of  the  Federal  Reser\'e  . 
System,  July  25. 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-18505  Filed  7-28-94;  8:45  am) 
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Norwest  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 


section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  il2  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  tnis  application 
must  be  received  not  later  than  August 
22. 1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Kerrville,  Kerrville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )uly  25, 1994.. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 
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DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

Notice  of  the  Second  Meeting  of  the 
Advisory  Committee  on  Services  for 
Families  With  Infants  and  Toddlers 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  HHS. 
ACTION:  Notice-of  meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Public  Law  92-463,  that  the 
Advisory  Committee  on  Services  for 
Families,with  Infants^ and  Toddlers  will 
hold  its  second  meeting  on  Monday  and 
Tuesday,  August  l5  and  16, 1994,  from 
9:00  a.m.  to  5:00  p.m.  The  meeting  will 
be  held  at  the  Lowe's  L'Enfant  Plaza 
Hotel,  480  L'Enfant  Plaza  S\V., 


Washington,  D.C.  20024  in  Ballrooms  A 
andB. 

The  meeting  of  the  Committee  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  the  development  of  the 
formative  activities  for  the  operation  of 
the  Committee. 

Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
public  inspection  at  330  C  Street  SW., 
Room  2026,  Washington,  D.C.  20201. 

If  a  sign  language  interpreter  is 
needed,  contact  David  Siegel  at  the 
address  and  telephone  number  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Siegel,  370  L'Enfant  Promenade. 
SW.,  7th  floor.  Aerospace  Building, 
Washington,  D.C.  20447  (202)  401-9215. 

Dated:  July  25, 1994. 
Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 
IFR  Doc.  94-18554  Filed  7-28-94;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  479] 

Emerging  infections  Program 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  establish  two  demonstration 
Emerging  Infections  Prc^rams  (EIPs). 
This  cooperative  agreement  program 
will  assist  in  local,  State,  and  national 
efforts  to  conduct  surveillance  and 
applied  epidemiologic  and  laboratory 
research  in  emerging  infectious 
diseases. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  WHERE  TO  OBTAIN 
ADOmONAL  INFORMATION.) 

Authority  , 

This  program  is  authorized  under 
Sections  301(a)  (42  U.S.C.  241(a)l,  317 
(42  U.S.C.  247b].  and  318(c)  (42  U.S.C. 
247c(c)l  oiihe  Public  Health  Service 
Act,  as  amended.  Applicable  program 
regulations  are  found  in  42  CFR  Part 
51b,  Project  Grants  for  Preventive 
Health  Services,  and  42  CFR  Part  52, 
Grants  for  Research  Projects. 


Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments. 

Non-State  public  health  agency 
applicants  must  provide  certification  by 
the  State  designating  the  institution  as 
the  State's  official  applicant. 

Availability  of  Funds 

Approximately  $900,000  is  available 
in  FY  1994  to  fund  two  awards.  It  is 
expected  that  the  average  award  will  be 
$450,000,  ranging  from  $400,000  to 
$500,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
1994,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  State  health 
departments  to  establish  demonstration 
Emerging  Infections  Programs  (EIPs). 
EIPs  will  be  population-based  centers 
designed  to  assess  the  public  health 
impact  of  emerging  infections  and  to 
evaluate  methods  for  their  prevention 
and  control.  Activities  of  the  EIPs  will 
fall  into  the  general  categories  of:  (1) 
active  surveillance;  (2)  applied 
epidemiologic  and  applied  laboratory 
research;  and  (3)  implementation  and 
evaluation  of  pilot  prevention/ 
intervention  projects. 

Activities  of  the  EIPs  will  be  focused 
in  the  areas  of  drug-resistant  infections, 
foodbome  and  waterbome  diseases,  and 
vaccine  preventable  or  potentially 
vaccine  preventable  diseases. 

The  EIPs  will  maintain  sufficient 
flexibility  to  accommodate  changes  in 
individual  projects  as  required  by  the 
emergence  of  public  health  infectious 
disease  problems,  EIPs  will  be 
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university  medical  schools,  schools  of 
public  health,  health  care  providers, 
clinical  laboratories,  community-based 
organizations,  other  Federal  and  State 
government  agencies,  research 
organizations,  medical  institutions, 
foundations,  etc.). 

3.  Propose  and  conduct  emerging 
infections  activities  in  collaboration 
with  CDC  and  appropriate  partner 
organizations.  Collaborate  with  CDC  and 
other  EIPs  to  finalize  protocols  for  EIP 
activities.  For  activities  to  be  conducted 
at  more  than  one  EIP,  collaborate  with 
CDC  and  other  EIPs  to  develop  mutually 
agreed  upon  standardized  protocols. 

a.  CateJgories  of  EIP  activities. 
Activities  of  the  EIP  will  fall  into  three 
categories: 

(1)  Active  population-based 
surveillance  projects.  These  may 
include  collection  of  disease-causing 
infectious  agents  and  submission  to 
State,  CDC,  or  other  laboratories.  For 
example,  the  surveillance  case 
definition  for  the  condition  might 
involve  detection  of  a  positive  culture  or 
a  drug  resistant  isolate  in  a  microbiology 
laboratory,  a  serologic  test  result,  a 
histopathologic  finding,  or  a  clinical 
syndrome,  depending  upon  the  disease 
or  condition  under  surveillance;  the 
specific  approach  to  surveillance  could 
also  vary  depending  on  the  disease  or 
condition  under  surveillance. 

(2)  Applied  epidemiologic  and 
applied  laboratory  projects.  Examples  of 
potential  projects  include:  evaluation  of 
illnesses  often  not  specifically 
diagnosed  for  which  information  about 
trends  and  etiology  are  important  (e.g., 
diarrhea,  community-acquired 
pneumonia);  evaluation  of  drug  resistant 
infections;  evaluation  of  the  clinical 
spectrum  of  influenza  and  the  efficacy 
of  influenza  vaccines  in  target 
populations;  investigation  of  the 
relationships  between  infections  and 
chronic  diseases  (e.g..  respiratory 
infections  and  asthma  attacks): 
behavioral  surveillance  projects 
designed  to  assess  trends  in  behaviors 
(e.g..  food  handling  practices,  antibiotic 
use)  that  affect  the  risk  for  infectious 
diseases;  assessment  of  the  use  and 
impact  of  newer  diagnostic  tools  on  the 
d  iagnosis  and  management  of  speci  fie    . 
diseases  (e.g.,  neonatal  group  B 
streptococcal  disease,  Lyme  disease); 
evaluation  of  emerging  infectious 
diseases  in  difficult-to-reach 
populations,  such  as  persons  who  do 
not  have  access  to  routine  medical  care 
or  the  homeless;  examination  of 
infectious  diseases  in  particular 
populations  (e.g.,  studying  the 
relationship  between  cervical 
papillomavirus  infection  and  cervical 
carcinoma  in  women);  evaluation  of  the 


economic  impact  of  infectious  diseases 
or  cost -benefit  studies  of  intervention 
strategies. 

(3)  Implementation  and  evaluation  of 
pilot  prevention/intervention  projects 
for  emerging  infectious  diseases. 
Examples  might  include  assessment  of 
efforts  to  promote  safe  food  preparation 
in  the  home,  evaluation  of  impact  of 
handwashing  promotion  on  infectious 
diseases  in  child  care  facilities,  or 
evaluation  of  antibiotic  prescribing 
practices  in  outpatient  settings. 

b.  Specific  EIP  activities. 

(1)  Propose  and  conduct  the  following 
core  activities: 

(a)  Population-based  laboratory 
surveillance  for  invasive  disease  caused 
by  emerging,  vaccine  preventable,  and    . 
drug  resistant  bacterial  diseases. 

(b)  Population-based  surveillance  of 
unexplained  deaths  due  to  possibly 
infectious  cause  in  previously  healthy 
persons. 

(2)  Propose  up  to  3  additional  projects 
that  could  be  conducted  in  the  EIP.  The 
particular  projects  proposed  would 
depend  upon  the  interests  of  the 
applicant  and  local  concerns,  but  could 
include  the  following  projects: 

(a)  Population-basea  surveillance  for 
hepatitis. 

(b)  Surveillance  for  emerging 
etiologies  of  pneumonia  in  the  U.S..  and 

(c)  Surveillance  of  bloody  diarrhea. 

4.  As  a  part  of  certain  EIP  projects, 
provide  specimens  such  as  disease- 
causing  isolates  or  serum  specimens  to 
appropriate  organizations  (which  may 
include  CDC),  for  laboratory  evaluation 
(e.g.,  molecular  epidemiologic  studies, 
evaluation  of  diagnostic  tools). 

5.  Manage,  analyze,  and  interpret  data 
from  EIP  projects,  and  publish  and 
disseminate  important  public  health 
information  stemming  from  EIP  projects 
in  collaboration  with  CDC. 

6.  Provide  training  opportunities  for 
providers-in-training  (e.g.,  infectious 
disease  fellows).    - 

7.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of  the  EIP 
and  progress  in  achieving  the  purpose  . 
and  overall  goals  of  this  program. 

B.  CDC  Activities 

1.  Provide  consultation  and  scientific 
and  technical  assistance  in  general 
operation  of  the  EIP  and  in  designing 
and  conducting  individual  EEP  projects. 

2.  Participate  in  analysis  and 
interpretation  of  data  from  EIP  projects. 
Participate  in  the  publication  and 
dissemination  of  findings  and 
information  stemming  from  EIP  projects. 

3.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accomplishments  of  the  EIP  and 
progress  in  achieving  the  purpose  and 
overall  goals  of  this  program. 


4.  As  needed,  perform  laboratory 
evaluation  of  specimens  or  isolates  (e.g., 
molecular  epidemiologic  studies, 
evaluation  of  diagnostic  tools)  obtained 
in  EIP  projects  and  integrate  results  with 
other  data  from  EIP  projects. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Understanding  the  objectives  of  the 
EIP:  The  extent  to  which  the  applicant 
demonstrates  a  clear  understanding  of 
the  objectives  of  this  cooperative 
agreement  program.  The  extent  to  which 
the  applicant  demonstrates  a  clear 
understanding  of  the  requirements, 
responsibilities,  problems,  constraints, 
and  complexities  that  may  be 
encountered  in  establishing  and 

-  operating  the  demonstration  EIP.  (5 
points) 

2.  Population  Base: 

The  extent  to  which  the  applicant 
defines  clearly  the  geographic  area  and 
population  base  in  which  the  EIP  will 
operate.  The  extent  to  which  the 
applicant  defines  a  population  base  for 
the  EIP  that  is  sufficiently  large  and 
diverse  to  accomplish  proposed  EIP 
activities.  The  extent  to  vk^hich  the 
applicant  clearly  describes  various 
special  populations  in  the  EIP  area,  such 
as  the  rural  or  inner  city  poor, 
underserved  women  and  children,  the 
homeless,  immigrants/refugees,  and 
persons  infected  with  HIV,  that  could  be 
the  focus  of  one  or  more  EIP  projects.  (5 
points) 

3.  Capacity: 

a.  The  extent  to  which  the  applicant 
demonstrates  its  capacity  and  ability  to 
conduct  surveillance,  applied 
epidemiologic  and  applied  laboratory 
research,  and  prevention  research  in 
emerging  infectious  diseases.  (20  points) 

b.  The  extent  to  which  the  applicant 
demonstrates  its  ability  to  develop  and 
maintain  strong  cooperative 
relationships  with  various  public  and 
private  local  and  regional  medical, 
public  health,  academic,  and 
community  organizations.  The  extent  to 
which  applicant  demonstrates  its  ability 
to  solicit  and  secure  financial  and 
technical  support  and  programmatic 
collaboration  from  other  public  and 
private  organizations  for  conducting 
public  health  research  projects.  The 
extent  to  which  applicant  provides 
letters  of  support  from  non-applicant 
participating  agencies,  institutions, 
organizations,  individuals,  consultants, 
etc..  indicating  their  willingness  to 
participate,  as  represented  in  applicant's 
operational  plan,  in  establishing  and 
operating  the  demonstration  center.  (15 
points) 


4.  Operational  Plan: 

a.  The  extent  to  which  the  applicant's 
proposed  plan  for  establishing  and 
operating  the  demonstration  center  is 
detailed  and  clearly  describes  the 
proposed  organizational  and  operating 
structure/procedures  and  clearly 
identifies  the  roles  and  responsibilities 
of  all  participating  agencies, 
organizations,  institutions,  and 
individuals.  The  extent  to  which  the 
applicant  describes  plans  for 
collaboration  with  CDC  in  the 
establishment  and  ongoing  operation  of 
the  demonstration  EIP  and  individual 
EIP  projects.  The  extent  to  which  the 
applicant's  plan  addresses  all  Recipient 
Activities  and  appears  feasible  and 
capable  of  accomplishing  the  purpose  of 
this  cooperative  agreement  program.  (15 
points) 

b.  The  extent  to  which  the  applicant 
proposes  to  conduct  the  core  activities, 
as  outlined  in  the  Application  Content 
section  of  the  program  announcement 
included  in  the  application  kit.  The 
extent  to  which  the  applicant  proposes 
potential  additional  appropriate  projects 
that  could  be  conducted  at  the  EIP.  The 
extent  to  which  the  proposed  core  and 
additional  projects  demonstrate  that  the 
applicant  understands  and  is  capable  of 
conducting  population-based 
surveillance,  applied  epidemiologic  and 
applied  laboratory  studies,  and  pilot 
prevention  programs.  The  quality  of  the 
proposed  projects  regarding  consistency 
with  public  health  needs,  intent  of  this 
cooperative  agreement  program, 
feasibility,  methodology/approach,  and 
collaboration/participation  of  partner 
organizations.  (10  points) 

c.  The  extent  to  which  the  applicant's 
plan  clearly  describes  partnerships  with 
appropriate  organizations  for 
establishing  and  operating  the  proposed 
demonstration  EIP  and  for  conducting 
individual  EIP  projects.  Partner 
organizations  may  be  academic 
institutions  and  other  public  and  private 
organizations  with  an  interest  in 
addressing  public  health  issues  relating 
to  emerging  infectious  diseases  (e.g., 
local  publichealth  agencies,  public 
health  laboratories,  medical  examiners, 
university  medical  schools,  schools  of 
public  health,  health  care  providers, 
clinical  laboratories,  community-based 
organizations,  other  Federal  and  State 
government  agencies,  research 
organizations,  medical  institutions, 
foundations,  etc.).  The  extent  to  which 
the  applicant's  plan  describes  possible 
training  opportunities  for  providers-in- 
training  (e.g..  infectious  disease 
fellows).  The  extent  to  which  the 
applicant  proposes  a  clearly  detailed 
and  viable  plan  for  soliciting  and 
securing  financial  and  technical 


assistance  from  other  public  and  private 
organizations  to  supplement  the  core 
funding  from  CDC.  (15  points) 

5.  Project  Management  and  Staffing: 
The  extent  to  which  the  applicant 

identifies  its  own  professional  and 
support  staff  and  professional  and 
support  staff  from  other  agencies, 
institutions,  and  organizations,  that 
have  the  experience,  authority,  and 
willingness  to  carry  out  recipient 
activities  as  evidenced  by  job 
descriptions,  curriculum  vitae, 
organizational  charts^  etc.  The  extent  1o 
which  the  applicant  describes  an 
approach  to  maintaining  sufficiently 
flexible  EIP  staffing  to  accommodate  the 
likelihood  that  the  requirements  of  EIP 
projects  will  change  from  time  to  time. 
(10  points) 

6.  Evaluation: 

The  extent  to  which  applicant 
provides  a  detailed  evaluation  plan.  The 
quality  of  the  proposed  plan  for 
monitoring  scientific  and  operational 
accomplishments  of  the  demonstration 
EIP  and  of  individual  EIP  projects.  The 
quality  of  the  proposed  evaluation  plan 
for  monitoring  progress  in  achieving  the 
purpose  and  overall  goals  of  this 
program.  (5  points) 

7.  Budget: 

The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 
scored) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recogrrized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  Indian 
tribes  are  strongly  encouraged  to  request 
tribal  government  review  of  the 
proposed  application.  If  SPOCs  or  tribal 
governments  have  any  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  ErA 
Paces  Ferry  Road,  NE..  Mailstop  E-13, 
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Public  Heahh  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Dc^estic  Assistance 
Number 


The  Catalog  of  Fedti-al 
Assistance  number  is 


Domestic 
63.283. 
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Other  Requirements 

Paperwork  Reduction 

Projects  that  involvi 
information  from  tenfer 
individuals  and  fundtid 
cooperative  agreemen 
review  by  the  Office  o 
Budget  (OMB)  under 
Reduction  Act. 

Human  Subjects 

If  the  propostH  proj 
restarch  on  human  su  ejects,  the 
applicant  must  compl  /  with  the 
Department  of  Health 
Services  Regulations 
regarding  the  protectiAn  of  human 
subjects.  Assurance  m  ust  be  provided  to 
demonstrate  that  the  f  r 
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reject  will  be 
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itulional  review 
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applicable  committee! 
Service  (IHS)  inslituti  )nal  review 
committees  also  must  review  the  project 
if  any  component  of  II  IS  will  be 
involved  or  will  suppi  irt  the  research.  If 
any  Native  American  :onimunity  is 
involved,  its  tribal  go\  emment  must 
also  approve  that  port  on  of  the  project 
applicable  to  it.  The  a  )pHjc.anl  will  be 


technical  assistance  may  be  obtained 
from  Leah  D.  Simpson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Room  314. 
Mailstop  E-18,  Atlanta,  GA  30305. 
telephone  (404)  842-6803. 
Programmatic  technical  assistance  may 
be  obtained  from  Robert  W.  Pinner, 
M.D..  Special  Assistant  for  Surveillance, 
Office  of  the  Director,  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Mailstop  C-12,  1600  Clifton  Road,  NE.. 
Atlanta,  GA  30333.  telephone  (404)      , 
639-2859. 

Please  refer  to  Announcement 
Number  479  when  requesting 
information  and  submitting  and 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Heahhy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington,  DC  20402-9325. 
telephone  (202)  783-3238. 

Potential  applicants  may  obtain  a 
copy  of  "Addressing  Emerging 
Infectious  Disease  Threats:  A  Prevention 
Strategy  for  the  United  States"  through 
the  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Center  for 
Infectious  Diseases,  Office  of  Planning 
and  Health  Communication — EP, 
Mailstop  C-14.  1600  Clifton  Road, 
Atlanta.  GA  30333.  Requests  may  also 
be  sent  by  facsimile  to  (404)  639^3039. 

Datml-  July  22.  1994 
loseph  R.  Carter, 

Deputy  Associnte  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IF'R  Di)c.  94-18491  Filed  7-28-94;  a:45  ami 
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responsible  for  provid 


accordance  with  the  a  )propriate 
guidelines  and  form  p  ovided  in  the 
application  kit. 

Application  Submissi  >n  and  Deadline 

The  Program  Annoi  ncement  and 
applic:ation  kits  were  !  ent  to  all  eligible 
applicants  on  July  1. 

W'h^re  to  Obtain  Addiional 
Information 

A  complete  prograni  i 
information  on  applia  ition  procedures 
are  contained  in  the  aj  plication 
package.  Business  management 


ng  a,ssurance  in        Public  Health  Service 


description  and 


Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Heahh  Service 
(PHS)  publishes  a  list  of  information 
col!e<;tion  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  la.st  published  on  Friday,  July 
22.  1994. 


(Call  PHS  Reports  Clearance  Officer  on  202- 
690-7100  for  copies  of  request) 

1.  Preventive  Health  and  Health 
Services  Block  Grant— 0920-0106 

( Revision )-^The  purpose  of  this  data 
collection  is  to  obtain  annual 
application  and  reporting  information 
on  the  use  of  funds  from  61  State  and 
Territorial  grantees  for  the  Preventive 
Heahh  and  Health  Services  Block  Grant. 
Respondents;  State  and  local 
governments;  Number  of  Respondents: 
61:  Average  Burden  per  Response:  2 
hours;  Estimated  Annual  Burden:  7,320 
hours. 

2.  Responsibilities  of  Avvardee  and 
Applicant  Institutions  for  Dealing  with 
and  Reporting  Misconduct  in  Science 
(42  CFR  Part  50  Subpart  A)— 0930-0198 
(Revision) — The  Public  Health  Service 
Act  states  that  the  Secretary,  by 
regulation,  shall  require  that  applicant 
and  awardee  institutions  receiving  PHS 
funds  must  investigate  and  report 
allegations  of  misconduct  in  science. 
This  information  collection  implements 
that  requirement.  Respondents:  State  or 
local  governments.  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations. 


Title 

Number 
of  re- 
spond- 
ents 

Numt)er 
of  re- 
sponses 
per  re- 
spond- 
ent 

Average  bur- 
den per  re- 
sponse 

Report- 
ing. 

Record- 
keep- 
ing. 

3.^ 

60 

2.04 
.1 

.498  hour 
24.6  tv)urs. 

Estimated  Total  Annual  Burden: 
4.551. 

3- National  Nursing  Home  Survey 
(NNHS) — New — ^The  National  Nursing 
Home  Survey  (NNHS)  system  provides 
national  baseline  and  trend  data  en 
nursing  homes,  the  cost  incurred  by  the 
facility  in  providing  care  and  their 
residents.  The  NNHS  is  designed  to 
satisfy  the  data  needs  of  those  who 
establish  standards  for,  plan,  provide, 
and  assess  long-term  care  services. 
Respondents:  Businesses  or  other  for- 
profit.  Federal  agencies  of  employees. 
Non-profit  institutions.  Small 
businesses  or  organizations;  Number  of 
Respondents:  1,500:  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  2.833  hours; 
Estimated  Annual  Burden:  4,250  hours. 

4.  Drug  Accountability  Record — 
0925-0240  (Reinstatement)— These 
forms  are  used  by  investigators  and  their 
designees  (pharmacists  and  nurses)  to 
track  the  dispensing  of  the  National 
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Cancer  Institute  (NQ) — sponsored 
investigational  new  drugs  under  NQ 
clinical  protocols.  The  forms  serve  as  a 
link  between  the  NQ  drug  distribution 
data  and  protocol  patient  data  to  ensure 
that  investigational  drugs  are  being  used 
properly,  in  accordance  with  the 
"Notice(s)  of  Claimed  Investigational 
E.xemption  for  a  New  Drug."  filed  by 
NCI  with  the  Food  and  Drug 
Administration.  Respondents:  State  or 
local  governments;  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees,  Non-profit  institutions;  and 
Small  businesses  or  organizations. 


Number 

'  T(tie 

fvlumber 
of  re- 
spond- 

of re- 
sponses 
per  re- 

Average bur- 
den per  re- 

ents 

spond- 

sponse 

. 

ent 

Report- 

357 

1 

.1  hour. 

ing. 

Record- 

1,000 

8 

0.5  hour. 

keep- 

ing. 

Estimated  Total  Annual  Burden:  4.036 
hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  10235, 
Washington,  DC  20503,  _ 

Dated:  July  22, 1994: 
lames  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 
IFR  Doc.  94-18462  Filed  7-28-94:  8:45  am) 
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National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27,  1975,  as 
amended  most  recently  at  59  FR  35128, 
July  8, 1994)  is  amended  to  reflect  the 
establishment  of  the  Office  of  Policy 
Analysis  and  Technology  Transfer 
(HNM16)  and  the  Office  of  Research  on 
Minority  and  Women's  Health  (HNM18) 
within  the  Office  of  the  Director, 
National  Institute  of  Allergy  and 
Infectious  Diseases  (HNMl). 

Section  HA^-B.  Organization  and 
Functions  is  amended  as  indicated:  (1) 
Under  the  heading  Notional  Institute  of 


Allergy  and  Infectious  Diseases  (HNM). 
Office  of  the  Director  (HNMl).  insert  the 
following: 

Office  of  Policy  Analysis  and 
Technology  Transfer  (HNMl  6).  (1) 
Provides  support  and  serves  as  liaison 
to  program  managers  in  coordinating, 
integrating,  and  articulating  long-range 
program  goals  and  strategies;  (2)  is 
responsible  for  the  development  and 
coordination  of  the  Institute's  annual 
Planning  and  Reporting  process;  (3) 
maintains  a  continuing  liaison  with 
program  planning  counterparts  in  other 
ICDs  and  in  the  OD/NIH;  (4)  advises 
Institute  Task  Forces  to  assure  that  the 
charge  and  work  of  the  Task  Forces  are 
directed  toward  the  projected  planning 
and  evaluation  needs  of  the  Institute;  (5) 
conducts  the  intra-institute  program 
assignments  of  all  research,  training, 
career  and  fellowship  grant 
applications;  (6)  analyzes,  interprets, 
and  classifies  the  scientific  content  of 
research  grants,  contracts,  and 
intramural  research  projects,  and 
manages  the  scientific  information  data 
and  coding  of  the  Multi-Axis  Coding 
System  (MACS);  (7)  directs  and 
coordinates  all  program  evaluation 
activities,  assessing  the  impact  and 
focus  of  programs  which  are  of  major 
concern  to  the  Institute;  (8)  advises  on 
material  for  Congressional  budget 
presentations;  (9)  directs  and 
coordinates  the  legislative  liaison, 
legislative  tracking  and  analysis  for  the 
Institute;  (10)  manages  the  Executive 
Secretariat  (controlled  correspondence) 
functions  for  the  Institute:  (11)  fosters, 
supports,  and  implements  technology 
development  and  transferto  ensure  that 
Congressional  mandates  outlined  in  the 
Federal  Technology  Transfer  Act  of 
1986  are  established,  implemented,  and 
monitored;  and  (12)  serves  as  the  focus 
for  communications  for  trans-NIH 
concerns. 

Office  of  Research  on  Minority  and 
Women's  Health  (HNMl 6).  (1)  Provides 
the  Director,  NIAID  and  senior  staff  with 
advice  and  guidance  on  matters  relating 
to  research  on  minority  and  women's 
health  and  enhanced  minority  and 
women's  participation  in  research;  (2) 
serves  as  the  NIAID  focal  point  for 
establishing  NIAID-wide  goals  for 
minority  and  women's  research  and 
training  programs  and  for  the 
coordination  and  development  of  these 
programs;  (3)  develops  and  implements 
a  trans-NLAID  plan  to  improve  research 
on  minority  populations  and  women  on 
diseases  and  conditions  that  affect 
minority  and  women 
disproportionately;  (4)  creates  initiatives 
to  enhance  the  research  efforts  targeted 
to  minority  and  women's  health, 
increase  the  effectiveness  of  outreach 


and  education  programs,  and  develop 
the  research  infrastructure  at  minority 
institutions;  (5)  informs  the  scientific 
and  medical  communities  and  other 
Government  agencies  of  NIAID  minority 
and  women's  health  activities  and 
involves  them  in  efforts  to  expand  and 
encourage  minority  and  women's  health 
research  and  training  programs;  and  (6) 
assists  the  Director,  NIAID  in  reviewing 
and  assessing  the  Institute's  activities 
with  respect  to  clinical  trials  involving 
minorities  and  women,  and  collaborates 
with  the  Institute's  Division  Directors 
and  other  senior  medical  staff  on  the 
conception,  design,  development,  and 
implementation  of  clinical  trials  which 
are  either  exclusively  focused  on,  or 
include,  minorities  and  women. 

Dated:  July  18. 1994. 
Harold  Varmus, 

Director.  NIH. 

IFR  Doc.  94-18465  Filed  7-28-94;  8:45  ami 
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National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HN,  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27,  1975,  as 
amended  most  recently  at  59  FR  35128, 
July  8,  1994)  is  amended  to  reflect  a 
reorganization  within  the  National 
Library  of  Medicine  (NLM).  The 
reorganization  consists  of  (1) 
establishing  the  National  Information 
Center  on  Health  Services  Research  and 
Health  Care  Technology  within  the 
Division  of  Library  Op>erations  to  serve    ' 
as  the  focal  point  for  health  services 
research  and  health  care  technology 
within  the  NLM;  and  (2)  revising  the 
functional  statements  of  the  Division  of 
Library  Operations  and  its  Office  of  the 
Director  to  reflect  their  increased 
responsibility. 

Section  HN-B.  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Library  of 
Medicine  (HNL).  Division  of  Library 
Operations  (DLO)  (HNUj.  delete  the 
functional  statement  for  the  DLO  and 
the  Office  of  the  Director,  DLO,  in  their 
entirety  and  substitute  the  following: 

Division  of  Library  Operations 
(HNL2).  (!)  Selects,  acquires,  catalogs, 
and  preser\'es  biomedical  publications; 
(2)  indexes  and  provides  access  to  the 
material;  (3)  furnishes  reference  and 
document  delivery  services;  (4)  prepares 
and  publishes  indexes,  catalogs,  and 
other  publications  for  the  use  of  the 
biomedical  community;  (5)  administers 


38614 


iesi 


tional 


<  nc 


Resei  \rch 
(HhUl2). 
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national  on-line  bionied 
retrieval  services;  an 
the  National  Networl 
Medicine. 

Office  of  the  Directpr, 
Library  Operations 
Administers  the  Library 
operations;  (2)  anlay 
direct  operations  in 
needs:  (3)  plans  and 
information  retrieval 
and  oversees  the  Na 
Libraries  of  Medicint 
Literature  Selection 
Committee  as  a  scien 
appointed  to  review 
journals  to  be  indexed 

(2)  Under  the  head  ng 
Library  Operations 
following  after  the 
Office  of  the  Director, 

National  Inforwatipn 
Health  Services 
Care  Technology 
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disseminates  informa  i 
services  research,  clii 
guidelines,  and  healt 
including  the 
technology;  (2)  develops 
databases;  (3)  develo)  is 
methods  of  carrying 
(4)  ensures  that  inforiiat 
clinical  practice  guid 
and  maintained  election 
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practice  guidelines  a 
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needed  in  the  field  of! 
research;  (9)  coord ina 
development  of  new 
services;  (10)  colla 
NLM  organizational 
and  implement  outreach 
make  NLM  and  the 
Libraries  of  Medicine 
known  to  the  users 
health  services  resea 
(11)  serves  as  the  pri 
liaison  to  the  Agency 
Policy  and  Research. 
Medicine,  and  other 
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on  matters  related  to 
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health  services  resea 

Delegations  of  Au 
All  delegations  and 
authority  to  offices  a 


icei 


ICKS  ! 

assei  ses 


Federal  Register  /  Vol.  59,  No.  145  /  Friday,  July  29,  1994  /  Notices 


Federal  Register  /.  Vol.  59,  No.  145  /  Friday,  July  29.  1994  /  Notices 


38615 


ical  information 
(6)  coordinates 
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the  NIH  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  them  or  their  successors, 
pending  further  redelegation,  provided 
they  are  consistent  with  this 
reorganization. 

Dated:  July  18,  1994. 
Harold  Varmus, 
Director.  NIH. 

[FR  Doc.  94-18466  Filed  7-28-94;  8;45  am] 
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National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975.  as 
amended  most  recently  at  59  FR  35128. 
July  8. 1994)  is  amended  to  reflect  the 
reorganization  of  the  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK).  The  reorganization 
will:  (1)  Modify  the  functional  statement 
of  the  Office  of  Program  Planning  and 
Evaluation  (HNK12),  the  Office  of 
Administrative  Management  (HNK14), 
and  the  Division  of  Diabetes, 
Endocrinology,  and  Metabolic  Diseases 
(HNK5);  and  (2)  establish  the  Office  of 
Disease  Prevention  and  Technology 
Transfer  (HNK15),  Office  of 
Administrative  Systems  Technology 
(HNK16),  Office  of  Financial 
Management  and  Analysis  (HNK17), 
and  Office  of  Human  Resource 
Management  (HNK18). 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (HNK).  Office  of  the  Director 
(HNKl),  insert  the  following: 

Office  of  Program  Planning  and 
Evaluation  (HNKl 2).  (1)  Develops  and 
executes  a  program  for  the  planning, 
evaluation,  and  analysis  of  the 
Institute's  policies,  program,  and 
research  accomplishments;  (2)  provides 
leadership  and  guidance  in  program 
development  and  program  planning, 
evaluation,  and  analysis  related  to  the 
disease  categories  and  relevant 
disciplines  within  the  Institute's 
mission;  (3)  develops  new  analytical 
methods  and  techniques  specifically 
suitable  for  the  planning  and  evaluation 
of  research  efforts  and  training 
assessment;  (4)  prepares  reports  on 
overall  activities,  specific  program 
matters,  and  yearly  reviews  of  program 
activities,  research  advances,  and  the 
status  of  research  efforts;  (5)  monitors 


the  total  Institute  program  in  terms  of 
actual  accomplishments  vs.  plans,  and 
recommends  programmatic  actions  to 
correct  discrepancies;  (6)  advises  the 
Institute  Director  and  immediate  staff 
concerning  the  operational  and  policy 
implications  arising  from  program 
planning,  evaluation,  and  other  Institute 
activities;  and  (7)  Serves  as  the  focus  for 
the  presentation  of  Congressional 
testimony  and  the  analysis  of  legislative 
matters. 

Office  of  Administrative  Management 
(HNK14).  (1)  Advises  the  Director, 
Division  Directors,  and  other  key 
officials  on  administrative  policies  and 
practices;  (2)  plans,  coordinates,  and 
directs  management  functions  such  as 
procurement  and  office  services  for  the 
Institute;  (3)  interprets,  analyzes,  and 
implements  new  legislation  affecting 
administrative  policy,  administrative 
orders,  and  new  concepts  affecting  the 
overall  mission  of  the  Institute;  and  (4) 
develops  policies  on  administrative 
management,  and  prepares  and  issues 
procedures  and  guidelines  for 
implementation. 

Office  of  Disease  Prevention  and 
Technology  Transfer  (HNKl 5).  (1) 
Directs  a  program  for  the  coordination, 
review,  analysis,  and  presentation  of 
Institute  policies,  programs,  and 
research  advances  related  to  health 
promotion  and  disease  prevention, 
technology  assessment  and  transfer, 
clinical  trials,  inventions  and  patents, 
orphan  diseases  and  drugs,  and  research 
animal  matters,  and  advises  the  Director 
and  immediate  staff  concerning 
operational  and  policy  implications 
arising  from  such  studies/activities;  (2) 
serves  as  liaison  with  the  Institute,  NIH, 
PHS,  and  Departmental  coordinators  for 
the  above  activities;  (3)  identifies 
emerging  research  advances  and  relates 
their  significance  to  the  Institute's 
research  programs;  (4)  prepares  and/or 
coordinates  the  congressionally 
mandated  periodic  and  ad  hoc  reports  of 
the  Institute  and  of  the  interagency 
coordinating  committees  for  which  it  is 
responsible;  (5)  coordinates  Institute 
consensus  conference  activities;  and  (6) 
in  carrying  out  the  above  functions, 
collaborates,  as  appropriate,  with 
various  components  of  the  Institute, 
other  Institutes,  Centers,  a.id  Divisions 
(ICDs).  PHS.  DHHS,  and  outside 
organizations. 

Office  of  Administrative  Systems 
Technology  (HNKl 6).  (1)  Provides  staff 
assistance  to  Institute  officials  in 
developing  policies  and  strategies 
relating  to  the  planning, 
implementation,  and  maintenance  of 
automated  administrative  systems;  (2) 
designs  and  conducts  .studies  to 
determine  both  system  needs  and 


improve  efficiency  of  retrieval  and 
storage  of  administrative  information; 
(3)  serves  as  a  resource  for  current 
technological  advances  and  trends  in 
both  systems  hardware  and  software;  (4) 
provides  expertise  in  systems 
programming,  network  management, 
and  staff  training;  (5)  tests  new  systems 
technology  on  a  limited  basis  for 
particular  Institute  applications;  (6) 
coordinates  Information  Resources 
Management  (IRM)  activities  which 
includes  preparation  of  the  Institute's 
Automated  Data  Processing  Plan, 
management  of  the  system  security 
program,  and  maintenance  of  the  system 
hardware  inventory;  (7)  provides  an 
Institute  focus  for  advice  and  assistance 
on  system  configurations,  vendor 
support,  and  procurement  procedures 
and  clearances;  (8)  develops  general 
administrative  policies  and  procedures, 
conducts  management  studies  as 
needed,  and  advises  on  organizational 
issues;  and  (9)  serves  as  liaison  relating 
to  the  above  functions  with  appropriate 
divisions  and  other  organizations  at  the 
NIH  as  well  as  components  with  PHS 
and  DHHS. 

Office  of  Financial  Management  and 
Analysis  (HNKl  7).  (1)  Plans, 
coordinates,  and  accomplishes  budget 
and  financial  management  functions  for 
the  Institute;  (2)  develops — together 
with  top  institute  staff— budget 
formulation  proposals  from  initial 
submission  to  the  NIH  Director  through 
the  final  President's  Budget  and 
Congressional  Justification;  (3)  prepares 
background  materials  for  appropriation 
hearings  and  assists  in  briefing  Institute 
witnesses;  (4)  prepares  the  budget 
execution  plan  in  conformance  with 
limitations  of  the  appropriation,  DHHS 
and  0MB  guidelines,  and  Congressional 
earmarks  and  directives;  (5)  formulates 
and  monitors  the  Institute's  financial 
management  program  and  establishes 
systems  for  the  effective  control  of  funds 
utilized  through  the.  intramural 
research,  grants,  tod  contracts 
processes;  (6)  closely  monitors  funds 
outside  the  appropriation,  including 
reimbursements  from  other  agencies, 
gift  funds,  patent  royalties,  and  CRADA 
funds;  (7)  monitors  the  use  of  resources 
under  special  ceilings;  (8)  docimients 
actual  use  of  funds  by  award 
mechanisms,  intramural  laboratories/ 
branches,  and  extramural  program 
structure;  (9)  directs  and  performs 
program  analysis  relating  to  the 
financial  management  of  Institute 
scientific  programs;  (10)  maintains  and 
elaborates  methodology  for  carrying  out 
program  analysis  through  the  CRISP  and 
IMPAC  computer  systems  and  other 
available  sources  of  data  and 


information;  (11)  performs  special 
financial  analytical  projects  upon 
request;  (12)  serves  as  the  focal  point  to 
clear  all  fiscal  information  leaving  the 
Institute  in  response  to  outside  requests; 
and  (13)  serves  as  the  financial 
management  liaison  vdth  other 
institutes  and  agencies  to  document 
transfers  and  collaborative  uses  of 
program  funds. 

Office  of  Human  Resource 
Management  (HNK18).  (1)  Plans, 
coordinates,  and  guides  all  aspects  of 
Institute  personnel  functions;  (2) 
develops  Institute  personnel  policy 
staffing,  recruitment,  employee 
development,  and  other  personnel 
fianctions;  (3)  effectively  works  with 
NEDDK  staff  to  implement  new  and 
existing  NIH,  PHS,  DHHS,  or  OPM 
pohcies  to  efficiently  process  personnel 
actions;  and  (4)  provides  central  NIDDK 
personnel  management  senices 
consistent  with  delegated  authorities. 

(2)  Under  the  heading  Division  of 
Diabetes,  Endocrinology,  and  Metabolic 
Diseases  (HNK5),  delete  the  functional 
statement  in  its  entirety  and  insert  the 
following: 

(1)  Plans  and  directs  the  Institute's 
research  grant,  contract,  training,  and 
specialized  programs  in  diabetes, 
endocrinology,  and  metabolic  diseases, 
including  basic  and  applied  research, 
training  fellowships  and  institutional 
training  awards,  multipurpose  centers  of 
research,  clinical  trials  and 
demonstration,  technological 
development,  and  application  of 
research  findings;  (2)  maintains 
surveillance  over  developments  in 
program  areas  and  assesses  the  national 
need  for  research  in  the  causes, 
prevention,  diagnosis,  and  treatment  of 
diabetes,  endocrine,  and  metabolic 
diseases  in  technological  development, 
application  of  research  findings,  and  for 
research  training  these  areas;  (3) 
maintains  the  National  Diabetes  Data 
Group  to  collect  and  disseminate  the 
data  needed  to  address  scientific  and 
public  health  issues  in  diabetes;  (4) 
plans  and  directs  the  National  Hormone 
and  Pituitary  Program  for  the 
preparation  and  distribution  of  these 
special  resources  for  research  by 
quahfied  investigators;  (5)  maintains  the 
necessary  scientific  management 
capability  to  foster  and  guide  effective 
programs  in  diabetes,  endocrine,  and 
metabolic  diseases;  (6)  advises  outside 
lay  (voluntary  health)  organizations, 
professional  organizations,  and  the 
National  Diabetes  Advisory  Board  in 
identifying  and  assessing  the  needs  and 
requirements  for  research  aind  personnel 
development  in  categorical  diseases;  (7) 
provides  leadership  and  administrative 
support  to  the  Diabetes  Mellitus 


Interagency  Coordinating  Committee, 
and  the  Cystic  Fibrosis  Coordinating 
Committee;  (8)  coordinates  Division 
activities  with  other  NIDDK  divisions, 
NIH  institutes,  and  Federal  agencies; 
and  (9)  plans  and  directs  a  National 
Diabetes  Outreach  Program  to 
disseminate  research  advances  to 
patients,  practitioners  and  the  lay 
public. 

Dated:  )uly  18,  1994. 
Harold  Varmus, 

Director,  NIH. 

[FR  Doc.  94-18467  Filed  7-28-94:  8:45  am) 

BILUNG  CODE  4140-01-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  pubhshes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  P.L.  96- 
511,  The  Paperwork  Reduction  Act.  The 
following  clearance  packages  have  been 
submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Re^ster  on 
Friday,  July  1,1994. 

(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package) 

1.  Application  for  Lump-Sum  Death 
Payment— 0960-0013.  The  information 
on  form  SSA-8  is  used  by  the  Social 
Security  Administration  to  determine 
the  eligibility  of  an  applicant  for  the 
lump-sum  death  payment.  The 
respondents  are  widows,  widowers,  or 
children  of  the  deceased  or  their 
representatives. 

Number  of  Respondents:  735,000 
Fre<quency  of  Response:  1 
Averpge  Burden  Per  Response:  10 

miiiutes 
Estimared  Annual  Burden:  122,500 

hoius 

7.  Statement  of  Self-Employment 
Licome— 0960-0046.  The  information 
on  form  SSA-766  is  used  by  the  .Social 
Security  Administration  to  determine  if 
an  "individual  will  have  at  least  the 
minimum  amount  of  self-employment 
income  needed  for  one  or  more  quarters 
of  coverage  in  the  current  year.  The 
affected  public  consists  of  applicants 
who  lack  1-4  quarters  of  coverage  in 
order  to  be  eligible  to  benefits. 

Number  of  Respondents:  5,000 
Frequency  of  Response:  1  - 
Average  Burden  Per  Response:  5 
minutes 
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Estimated  Annual  B  irden:  417  hours 

3.  State  Agency  R(  port  of  Obligations 
for  SSA  Disability  Pi  ograms— 0960- 
0421.  The  informatidn  on  form  SSA- 
4513  is  used  by  the  Jiocial  Security 
Administration  (SSi'  )  to  budget  and 
account  for  expendil  ures  by  the  State 
Disability  Determination  Service  (DDS) 
agencies  which  are  i  icurred  while 
making  determinatic  ns  for  SSA.  The 
respondents  are  DD5  s  under  contract  to 
SSA. 

Number  of  Responds  nts:  54 
Frequency  of  Respoi  se:  4 
Average  Burden  Per  Response:  60 

minutes 
Estimated  Annual  B  irden:  216  hours 

4.  Statement  Regaiding 
Contributions— 096(  -0020.  The 
information  on  form  SSA-783  is  used 
by  the  Social  Security  Administration  to 
determine  one-half  s  lipport,  which  is  an 
eligibility  factor  for  (  ertain  claimants. 
The  respondents  are  claimants  who 
need  to  prove  one-h<  If  support  by  the 
wage  earner  or  other  persons  having 
knowledge  of  the  sit  lation. 

Number  of  Respond(  nts:  30,000 
Frequency  of  Respor  se:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Birden:  7,500  hours 

5.  Statement  for  D  stermining 
Continuing  Eligibilit  yr  for  Supplemental 
Security  Income — 0<  60-0416.  The 


information  on  form 


by  the  Social  Security  Administration  to 
conduct  a  redetermii  lation  of  a 
recipient's  continuir  g  eligibility  to 


Supplemental  Secur 
(SSI).  It  has  been  rev 


lead  question  concei  ning  potentia 


entitlement  to  Socia 


and  to  delete  the  qu«  stion  concerning 


earned  income  credi 
are  SSI  recipients  wl 
a  redetermination 
Number  of  Responds 


Frequency  of  Respor  se:  1 


Average  Burden  Per 

minutes 
Estimated  Annual  Burden:  164,333 

hours 

6.  Application  for 
Records  for  Proof  of 
The  information  on   arm  SSA-1535  is 
used  by  the  Social  S^  icurity 
Administration  to  pr  avide  the  Census 
Bureau  with  sufficiejit  information  to 
accurately  search  its 
age  for  an  individua 
The  respondents  are 


need  to  obtain  a  census  record  in  order 
to  prove  their  age. 

Number  of  Respondents:  18,000 
Frequency  of  Respor  se:  1 
Average  Burden  Per  Response:  12 
minutes 


SSA-8203  is  used 


ty  Income  Benefits 
sed  to  include  a 


Security  benefits 


s.  The  respondents 
0  are  scheduled  for 

nts:  580.000 


Response:  17 


>earch  of  Census 
\ge—  0960-0097. 


records  for  proof  of 
claiming  benefits, 
claimants  who 


Estimated  Annua]  Burden:  3,600  hours 
OMB  Desk  Officer:  Laura  Oliven 
Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
Charlotte  Whitenight. 
Reports  Clearance  Officer,  Social  Security 
Administration. 

[PR  Doc.  94-18322  Filed  7-28-94;  8:45  ami 

BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3350-N-94] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  review  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  Further  information, 
contact  David  Pollack,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
This  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutUized  ad  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12.  1988  Court  Order  In  Notional 


Coalition  for  the  Homeless  v.  Verterans 
Administration.  No.  88-2503-OG 
(D.D.C). 

Proprties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available, 
suitable.unavailable.  suitable/to  be 
excess,  and  unsuitable.  The  properties 
listed  in  the  three  suitable  categories 
have  been  reviewed  by  the  landholding 
agencies,  and  each  agency  has 
transmitted  to  HUD:  (1)  Its  intention  to 
make  the  property  available  for  us  to 
assist  the  homeless,(2)  its  intention  to 
declare  the  property  excess  to  the 
agency's  needs,  or  (3)  a  statement  of  the 
reasons  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  as  facilities  to  assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exlusively  for  homeless 
use  for  a  period  of  60  days  from  the  date 
of  this  Notice.  Homeless  assistance 
providers  interested  in  any  such 
property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17a-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number).  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  with  will  include  insructions  for 
competing  the  application.  The  order  to 
maximize  the  opportunity  to  utilized  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  45  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  a  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  an  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers  . 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  Pollack  at  the 


address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  inore  information  regarding 
particular  properties  identified  in  this 
Notice  {i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Leslie 
Carrington,  Federal  Property  Resoarces 
Services,  GSA,  18th  and  F  Streets  NW., 
Washington.  DC  20405;  (202)  208-0619; 
HHS:  Judy  Breitman,  Chief.  Real 
Property  Branch.  Dept.  of  HHS.  Div.  of 
Health  Facihties  Planning,  Rm.  17A10, 
5600  Fishers  Lane.  Rockville,  MD 
20857;  (301)  443-2265;  (These  are  not 
toll-free  numbers). 

Dated:  July  22, 1994. 

Jacquie  M.  Lawing, 

Deputy  Assistant  SecKtaryfor  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 

FOR  07/29/94 

Suitable/Unavailable  Properties 

Land  (by  State) 

Florida 

Land — Perrine  Primate  Center 
(Portion),  127th  Avenue 
Perrine  Co:  Dade  PL  33177- 
Landholding  Agency:  HHS 
Property  Number:  579420001 
Status:  Underutilized    . 
Comment:  34.35  acres,  presence  of 
endangered  species 

Unsuitable  Properties 

Building  (by  State) 

New  York 

Naval  Indus.  Rsv.  Ordance  PI. 

121  Lincoln  Avenue 

Rochester  Co:  Monroe  NY  14611- 

Landhoiding  Agency:  GSA 

Property  Number:  549430011 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  GSA  Number:  TENT-2- 

N-NY-592 

Land  (by  State) 

Nevada 

Portion.  Newlands  Project 

Lockwood  Co:  Storey  NV 

Location:  Approx.  8  miles  east  of  Reno  on  the 

south  side  of  Peri  Ranch  Road  in  NE  corner 

of  Louise  Peri  Park 
Landholding  Agency:  GSA 
Property  Numt)er:  549430010 
Status:  Excess 
Reason:  Other 


Comment:  No  Legal  Access  GSA  Number:  9- 
GR(l)-I-NV-478. 

[FR  Doc.  94-18480  Filed  7-28-94;  8:45  am) 

BILUNG  CODC  4M0-29-M 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3714;  FR-3397-N-07] 

NOFA  for  Public  and  Indian  Housing 
Family  Investment  Centers: 
Amendment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Amendment  of  NOFA. 

SUMMARY:  This  notice  further  amends  a 
NOFA  that  was  published  in  the 
Federal  Register  on  February  28,  1994 
(59  FR  9592),  and  was  amended  on 
April  19. 1994  (59  FR  18570),  June  9, 
1994 (59  FR  29816)  and  July  14. 1994 
(59  FR  35945).  This  amendment:  (1) 
changes  language  regarding  the  award  of 
funds;  and  (2)  revises  scores  received 
under  the  ranking  factor  that  addresses 
the  evidence  of  need  for  supportive 
services  by  eligible  residents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Y.  Martin.  Office  of  Resident 
Initiatives  (ORI),  or  Dom  Nessi,  Director. 
Office  of  Native  American  Programs 
(ONAP),  Department  of  Housing  and 
Urban  Development.  451  7th  Street 
S.W.,  Washington.  DC  20410;  telephone 
numbers:  ORI  (202)  708-4214;  and 
ONAP  (202)  708-1015  (these  are  not 
toll-free  numbers).  Hearing-  or  speech- 
impaired  persons  may  use  the 
Telecommunications  Device  for  the  Deaf 
(TDD)  by  contacting  the  Federal 
Information  Relay  Service  on  1-800- 
877-8339  or  202-708-9300  (not  a  toll- 
free  number)  for  information  on  the 
program. 

SUPPLEMENTARY  INFORMATION:  On 
February  28. 1994.  the  Department 
published  its  NOFA  for  Public  and 
Indian  Housing  Family  Investment 
Centers  (59  FR  9592).  This  NOFA 
previously  has  been  amended  three 
times,  on  April  19.  1994  (59  FR  18570), 
June  9,  1994  (59  FR  29816),  and  July  14. 
1994  (59  FR  35945).  The  NOFA  is  being 
amended  further  by  this  notice,  which 
changes  the  explanation  of  the  award  of 
funds  and  increases  the  number  of 
points  available  in  the  ranking  factor 
that  addresses  the  need  for  services  by 
eligible  residents  under  the  categories 
for  renovation/conversion/supportive 
services  and  supportive  services  (only). 

Accordingly.  FR  Doc.  94-4413,  the 
NOFA  for  Public  and  Indian  Family 
Investment  Centers,  published  at  59  FR 


9592  (February  28, 1994).  and  amended 
at  59  FR  18570  (April  19.  1994).  59  FR 
29816  (June  6.  1994).  and  59  FR  35945 
(July  14, 1994),  is  further  amended  as 
follows: 

1.  On  page  9595,  column  2,  the  first 
paragraph  after  the  heading  "G.  Ranking 
Factors",  is  revised  to  read  as  follows: 

Each  application  for  grant  award  will 
be  evaluated  if  it  is  submitted  as 
required  under  Section  II.B  of  this 
NOFA  and  meets  the  eligibility 
requirements  in  Section  l.E  of  this 
NOFA.  Applications  submitted  for 
funds  that  include  renovation, 
conversion,  or  combination  of  dwelling 
unit  activities  will  be  competitively 
selected  based  on  the  highest  scores  out 
of  a  possible  155  points.  Applications 
submitted  for  funds  solely  to  implement 
supportive  services  will  be 
competitively  selected  based  on  the 
highest  scores  out  of  a  possible  160 
points. 

2.  On  page  9595,  column  2,  in  the 
second  paragraph  after  the  heading  "G. 
Ranking  Factors",  the  last  sentence  is 
revised  to  read  as  follows: 

•  *  *  All  of  the  remaining 
applications  will  then  be  placed  in 
overall  nationwide  ranking  order,  with 
the  remaining  funds  granted  in  order  of 
rank  until  all  funds  are  awarded,  except 
that  HUD  may  fund  the  remaining 
grants  out  of  rank  order  based  on  project 
size  and  geographical  diversity. 

3.  On  page  9595.  column  3.  in  the 
parentheses  following  the  heading  "(l) 
Conversion/Renovation/Supportive 
Services  Activities"  in  Section  G,  the 
maximum  number  of  points  available  is 
changed  from  "135"  to  "155". 

4.  On  page  9595,  column  3,  paragraph 
(a)  of  Section  G(l)  is  revised  to  read: 

(a)  Evidence  of  need  for  supportive 
services  by  eligible  residents  (30  points!; 

5.  On  page  9596.  column  1,  in  the 
parentheses  following  the  heading  "(2) 
Supportive  Services  Only"  in  Section  G, 
the  maximum  number  of  points 
available  is  changed  from  "140"  to 
"160". 

6.  On  page  9596,  column  1,  paragraph 
(a)  of  Section  G(2)  is  revised  to  read: 

(a)  Evidence  of  need  for  supportive 
services  by  eligible  residents  |30  points). 

Authority:  42  U.S.C.  1437t  and  3535(d). 

Dated:  )uly  20.  1994. 

Kevin  Marchman. 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

|FR  Do<;.  94-18497  Filed  7-28-94;  8:45  am! 
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Housing  covering  the 
October  1  to  Decemb*  r 
M^ere  not  reported  ear 
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Acting  Assistant  Geni  ral 
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out  for  the  particular 
accompanying  list  of 
actions. 
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CONTACT: 
1  about  this 
VV.  Gladden, 
Counsel  for 
Department 
Development. 
Washington. 
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address  is  set 
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SUPPLEMENTARY 
106  of  the  Reform  Ad 
7  of  the  Department 
Urban  Development 
3535(q)(3))  to  provid 

1.  Any  waiver  of  a 
in  writing  and  must 
for  approving  the  wai : 

2.  Authority  to 
regulation  may  be  de 
Secretary  only  to  an  i 
Assistant  Secretary 
rank,  and  person  to  w 
waive  is  delegated  must 
authority  to  issue  the 
regulation  to  be  waiv 

3.  Not  less  than 
Secretary  must  notify 
waivers  of  regulations 
Department  has  app 
publishing  a  Notice  in 
Register.  These  Notici  s 
the  period  since  the 
previous  notification 

a.  Identify  the  proje^i 
undertaking  involved 

b.  Describe  the  nature 
waived,  and  the  desig 
provision; 

c.  Indicate  the  namt 
person  who  granted  tlje 


INFOH^IUTION:  Section 
amended  Section 
Housing  and 
(42U.S.C 


ipgulation  must  be 
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er: 
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l^ated  by  the 
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and  title  of  the 
waiver  request; 


d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Today's  document  notifies  the  public 
of  HUDs  waiver-grant  activity  from 
January  1  to  March  31, 1994.  The  next 
Notice,  which  will  be  published  in  the 
near  future,  will  cover  the  period  from 
April  1  through  June  30. 1994. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  24.200 
(involving  the  waiver  of  a  provision  in 
Part  24)  would  come  early  in  the 
sequence,  while  waivers  in  the  Section 
8  and  Section  202  programs  (24  CFR 
Chapter  VIII)  would  be  among  the  last 
matters  Usted.  Where  more  than  one 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section 
number  of  the  first  regulatory 
requirement  in  Title  24  that  is  being 
waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  of  both 
§  811.105(b)  and  §  811. 107fa)  would 
appear  sequentially  in  the  listing  under 
§81 1.105(b).)  Waiver-grant  actions 
involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earliest-dated  waiver-grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  to  this 
Notice. 

Dated:  July  15. 1994. 
Henry  G.  Cisneros, 

Secretary. 

Appendix 

Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Officers  of  the 
Department  of  Housing  and  Urban 
Development  January  1. 1994  through 
March  31. 1994  and  October  1, 1993 
through  December  31. 1993  (Office  of 
Housing). 

NOTE  TO  READER:  The  person  to  be 
contacted  for  additional  information 
about  these  waivers  is:  James  B. 
Mitchell.  Director,  Financial  Ser\ices 
Division,  Office  of  Housing.  Department 
of  Housing  and  Urban  Development. 


470  L'Enfani  Plaza  East.  Room  3119. 
Washington,  DC  20024.  Phone:  (202) 
755-7450. 

REGULATION:  24  CFR  Sections 
811.106(d)  and  811.107(d)  of  1977 
Regulations. 

PROJECT/ ACTIVITY:  Outagamie 
County  (Wisconsin)  HA  refunding  of 
bonds  which  financed  an  uninsured 
Section  8  assisted  project:  HUD  Project 
Number  WI39-G037-O12. 

NATURE  OF  REQUIREI^NT:  The 
Regulations  set  conditions  underwhich 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-FHA 
Commi.ssioner. 

DATE  GRANTED:  October  21.  1993. 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  prohibited 
refundings  and  required  that  excess 
reserve  balances  be  used  for  project 
purposes.  The  issuer  has  requested  HUD 
permission  to  release  excess  reserve 
balances  frt)m  the  1977  Trust  Indenture 
for  use  in  its  housing  assistance 
programs  for  low-  and  moderate-income 
families.  Issuance  of  1993  refunding 
bonds  under  Section  103  of  the  Tax 
Code  will  not  reduce  project  debt 
service  nor  generate  Section  8  savings. 

REGULATION:  24  CFR  Sections 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
811.108(a)(3).  811.114(b)(3).  811.114(d). 
811.115(b). 

PROJECT/ ACTIVITY:  Greencastle. 
Indiana  Housing.  Inc.,  refunding  of 
bonds  which  financed  a  Section  8 
assisted  project.  Castlebury  Apartments, 
FHA  No.  073-35342. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

DATE  GRANTED:  October  6. 1993. 

REASONS  WAIVED:  The  part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  August  3. 1993.  Refimding 
bonds  have  been  priced  to  an  average 
yield  of  5.8%.  The  tax-exempt  refunding 
bond  issue  of  $2,615,000  at  current  low- 
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interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  9.6%-10.3%  at  the  call  date 
in  1993  with  tax-exempt  bonds  yielding 
5.8%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  10.3%  to  6.8%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.108(a)(1),' 
811.108(a)(3),  811. 108(b)(l)(i), 
811.114(b)(3),  811.114(d),  811.115(b). 

PROJECT/ACTIVITY:  Berkeley 
Township,  New  Jersey  HA  refunding  of 
bonds  which  financed  an  uninsured 
Section  8  assisted  project,  Bayville 
Senior  Citizens  Apartments. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  October  20,  1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  August  24, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.69%.  The 
tax-exempt  refunding  bond  issue  of 
$3,915,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.5%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  5.69%  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood 
that  projects  will  continue  to  provide 
housing  for  lower-income  families  after 
sub.sidies  expire,  a  priority  HUD 
objective. 

REGULATION:  24  CFR  Sections 
811. 107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3).  811.114(d). 
811.115(bJ 


PROJECT/ACTIVITY:  Richmond, 
Kentucky  HDC  refunding  of  bonds 
which  financed  a  Section  8  assisted 
project,  Madison  Towers  Apartments, 
FHA  No.  083-35357. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  November  15. 
1993. 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  October  12. 1993.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  5.64%.  The  tax-exempt 
refunding  bond  issue  of  $4,610,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  bonds  at  12%  on  the  call  date 
in  1993  with  tax-exempt  bonds  yielding 
5.64%.  The  refunding  will  also 
substantially  reduce  the  project  debt 
service  at  expiration  of  the  HAP 
contract,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  ?4  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

PROJECT/ACTIVITY:  Raeford,  North 
Carolina  HA  refunding  of  bonds  which 
financed  a  Section  8  assisted  project, 
Yadkin  Trail  Homes,  FHA  No.  053- 
35446. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 


GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  November  22, 
1993. 

REASON  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  April  7, 1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
6.03%.  The  tax-exempt  refunding  bond 
issue  of  $1,500,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
bonds  at  an  interest  rate  of  10.75%  on 
the  call  date  in  1993  with  tax-exempt 
bonds  yielding  6.03%.  The  refunding 
will  also  substantially  reduce  the  FHA 
mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  11.2%  to  6.53%, 
thus  reducing  FHA  mortgage  insurance 
risk.  The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  for  lower-income  families  after 
subsidies  expire,  a  priority  HUD 
objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

PROJECT/ ACTIVITY:  Rayville, 
Louisiana  HDC  refunding  of  bonds 
which  financed  a  Section  8  assisted 
project,  Rayville  West  Apartments. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  November  22, 
1993. 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  October  6, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.74%.  The 
tax-exempt  rehmding  bond  issue  of 
$1,620,000  at  crrent  low-interest  rates 
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Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

PROJECT/ ACTIVITY:  Noblesville, 
Indiana  HA  refunding  of  bonds  which 
financed  a  Section  8  assisted  project. 
Noblesville  Manor  Apartments. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  November  23, 
1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  October  29. 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.04%.  The 
tax-exempt  refunding  bond  i,ssue  of 
$1,815,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  bonds  at  a  9.5% 
interest  rate  on  the  call  date  in  1993 
with  tax-exempt  bonds  yielding  6.04%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
9.5%  to  5.0%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1). 
811. 108(a)(2).  811.108(a)(3), 
811.114(b)(3).  811.114(d),  811.115fb). 

PROJECT/ ACTIVITY:  Jackson.  MS  HA 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project.  North  Hills 
Apartments.  FHA  No.  065-35338 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
ta.xation  and  authorize  call  of 
debentures  prior  to  maturity. 


GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  November  30. 
1993. 

REASONS  WAIVED;  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  Octobers,  1993.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  5.69%.  The  tax-exempt 
refunding  bond  issue  of  $2,185,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.2%-11.5%  at  the 
call  date  in  1993  with  tax-exempt  bonds 
yielding  5.69%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  6.6%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  .serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b).  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3).  811.114(d), 
811.115(b). 

PROJECT/ ACTIVITY:  Newark,  New 
Jersey  HA  refunding  of  bonds  which 
financed  two  Section  8  assisted  projects, 
Fairview  Homes  and  Lock  Street 
Apartments,  FHA  No.  031-35118. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation^ 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary'  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  December  10,  1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions  - 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal     - 
was  approved  by  HUD  on  October  20, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.28%.  The 
tax-exempt  refunding  bond  issue  of 
$7,860,000  at  current  low-interest  rates 


will  save  Section  8  subsidy.  The 
Treasury  also  gains  lor^-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  bonds  at  a 
10.5%  interest  rate  on  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
6.28%.  The  refunding  will  also 
subiitantially  reduce  the  projects'  debt 
service  at  expiration  of  the  HAP 
contract,  thus  reducing  FHA  mortgage 
insurance  risk.  The  reminding  serves  the 
important  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective.  , 

REGULATION:  24  CFR  Sections 
811.107(a)(2).  B11.108{a)(l), 
811.108(a)(3),  811.114fb)(3),  811.114(d). 
811.115(b). 

"  PROJECT/ACTIVITY:  Newport 
Highlands  (NY)  HDC  refunding  of  bonds 
which  financed  a  Section  8  assisted 
project,  Newport  Highlands  Apartments, 
FHA  No.  014-35050. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  December  22,  1993. 

REASONS  WAIVED:  The  Part  81 1 
regulations  wted  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
tran.sactioiis.  This  refunding  proposal 
was  approved  by  HUD  on  IDecember  8. 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.10%.  The 
tax-exempt  refunding  bond  issue  of 
S7,47Q,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Trea.sury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
8.6%-11.5%  at  the  call  date  in  1993 
with  tax-exempt  bonds  yielding  6.10%. 
The  refunding  will  also  substantially 
reduce  the  FH.A.  mortgage  interest  rate, 
thus  reducing  FHA  mortgage  insurance 
risk.  The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULATION:  24  CFR  Sections 
811. 107(a)(2l,  811.108(a)(1). 
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811.108(a)(2),  811.108(a)(3). 
811.114ft))(3),  811.114(d),  811.115(b). 

PROJECT/ACTIVITY:  Decatur. 
Mississippi  HDC  refunding  of  bonds 
which  financed  a  Section  8  assisted 
project,  Decatur  Meadows  Apartments, 
FHA  No.  065-35363. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debenfures  prior  to  maturity. 

GRANTCD  BY:  Nicolas  P.  Retsinas. 
Assistant  St;f-retary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  December  22. 1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exerci.se  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  November  18.  1993.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  6.24%.  The  tax-exempt 
refunding  bond  issue  of  $1,225,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacen>ent  of  outstanding  tax- 
exempt  coupons  of  11.5%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  6.24%.  The  refunding  will  also 
substantially  reduce  the  project  debt 
service  at  expiration  of  the  HAP 
contract,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refunding  ser\'es  the 
important  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HLTD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2).  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3).  811.114(d). 
811.115(b). 

PROJECT/ACTIVITY:  Lucas  County. 
Ohio  HA  refunding  of  bonds  which 
financed  a  Section  8  assisted  project. 
Greenview  Gardens  Apartments.  FHA 
No.  042-35357. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 


GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED:  December  27. 1993 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  December  15. 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.89%.  The 
tax-exempt  refunding  bond  issue  of 
$4,400,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  al.so  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.1%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  5.89%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.35%  to  6.0%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  tlie  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
811.108(a)(3).  811.114(b)(3).  811. 114(d). 
811.115(b). 

PROJECT/ACTIVITY:  Evansville. 
Indiana  HA  refunding  of  bonds  which 
financed  a  Section  8  assisted  project. 
Avondale  I  Apartments,  FH.^  No.  073- 
35488. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED:  December  28.  1993. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  securc-d  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  December  17.  1993.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  6.0%.  The  tax-exempt  refunding 
bond  issue  of  $3,315,000  at  current  low- 
interest  rates  will  save  Section  8 
.subsidy.  The  Treasur}'  eLso  gains  long- 
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project,  Broadway  Plaza  East 
Apartments,  FHA  No.  127-35359. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  October  8.  1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  September  23, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.01%.  The 
tax-exempt  refunding  bond  issue  of 
$2,735,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.75%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  5.01%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.7%  to  5.5%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b),  811.117. 

PROJECT/ ACTIVITY:  City  of  Los 
Angeles  refunding  of  bonds  which 
financed  five  Section  8  assisted  insured 
projects:  Beth  Am,  Bonita  Ranch,  Glen 
Oaks,  Imogene  Coop,  and  Robert  Farrell 
Apartments. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  October  20, 1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  To  credit  enhance  refunding 
bonds  not  fully  secured  by  the  FHA 
mortgage  amount,  HUD  also  agrees  not 


to  exercise  its  option  under  24  CFR 
Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
October  20, 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
5.37%.  The  tax-exempt  refunding  bond 
issue  of  $11,165,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  11.57%  tax-exempt 
coupons  at  the  call  date  in  1993  with 
tax-exempt  bonds  yielding  5.37%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.835%  to  7.4%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b),  and  811.117. 

PROJECT/ ACTIVITY:  Montgomery 
County  (PA)  HA  refunding  of  bonds 
which  financed  a  Section  8  assisted 
project.  Pheasant  Run  Apartments,  FHA 
No.  034-35203. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  October  27, 1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  August  17, 1993. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  5.60%.  The  tax-exempt 
refunding  bond  issue  of  $5,650,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  9%-12%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  5.60%.  The  refimding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  5.625%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
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the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  ob)ecti\'e. 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b),  and  811.117. 

PROJECT/ ACTIVITY:  City  of  Los 
Angeles  refunding  of  bonds  which 
financed  two  Section  8  assisted  insured 
projects.  Redwood  Village  and  Strathern 
Court  Apartments. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxaUoD  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  OctoberZS,  1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  To  credit  enhance  refunding 
bonds  not  fully  secured  b>>  the  FHA 
mortgage  amount,  HUD  also  agrees  not 
to  exercise  its  option  under  24  CFR 
Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
October  20, 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
5.37%.  The  tax-exempt  refunding  bond 
issue  of  $9,605,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  10.53%  tax-exempt 
coupons  at  the  call  date  in  1993  with 
tax-exempt  bonds  yielding  5.37%.  The 
fefunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.81%  to  7.45%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  famihes  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b).  and  811.117. 

PROJECT/ ACTrVTTY:  Mount  Olive, 
North  Carolina  HA  refunding  of  bonds 
which  financed  an  uninsured  Section  8 
assisted  project,  Mount  Olive  Elderly 
Apartments,  FHA  No.  NC19-H148-021. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 


revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  October  28. 1993. 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  September  2, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.5%.  The 
tax-exempt  refunding  bond  issue  of 
$820,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  11% 
at  the  call  date  in  1993  with  tax-exempt 
bonds  yielding  5.5%.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Sectioa8  program  costs 
and  improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit). 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b).  811.117. 

PROJECT/ACTIVITY:  Community 
Housing  Finance  Corporation  of 
Arlington  County,  Virginia  refunding  of 
bonds  which  financed  a  Section  8 
assisted  project.  Summer  Hill 
Apartments,  FHA  No.  000-35248. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  November  11. 
1993. 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  To  credit  enhance  refundings 
.bonds  not  fully  secured  by  the  FHA 
mortgage  amount,  HUD  also  agrees  not 
to  exercise  its  option  under  24  CFR 
Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
November  3, 1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
6%.  The  tax-exempt  refunding  bond 
issue  of  $635,000  at  current  low-interest 
rates  will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11%-11.5%  at  the  call  date  in  1993 
with  tax-exempt  bonds  yielding  6%. 


The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.65%  to  6.25%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  facilities  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b),  811.117. 

PROJECT/ ACTIVITY:  Community 
Housing  Finance  Corporation  of 
Arlington  County,  Virginia  refunding  of 
bonds  which  financed  a  Section  8 
assisted  project.  Colonial  Village 
Apartments,  FHA  No.  000-35305. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  December  3, 1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  fi.nancing  transactions 
and  do  not  fit  the  terms  of  refunding 
tran-sactions  under  Section  103  of  the 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  November  3, 1993. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6%.  The  tax-exempt 
refunding  bond  issue  of  $3,020,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11%-11.5%  at  the 
call  date  in  1993  with  tax-exempt  bonds 
yielding  6%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  11.78%  to  6.25%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasurj'  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULA"nON:  24  CFR  Sections 
811.134(d),  811.115(b).  811.117. 

PROJECT/ACTIVITY:  Dty  of  Los 
Angeles,  Housing  Department,  Los 
Angeles,  California  refunding  of  bonds 
which  financed  two  Section  8  assisted 
projects,  Diane  Apartments,  FHA  No. 
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122-35554,.  and  Steve  ison  Manor,  FHA 
No.  122-35518. 

NATURE  OF  REQU  REMENT:  The 
Regulations  set  condit  ons  under  which 
HUD  may  grant  a  Sect  on  11(b)  letter  of 
exemption  of  multifan  lily  housing 
revenue  bonds  from  F<  (deral  income 
taxation^ 

GRANTED  BY:  Nice  las  P.  Retsinas, 
Assistant  Secretary  foi  Housing-Federal 
Housing  Commission*  r. 

DATE  GRANTED:  December  8,  1993. 

REASONS  WAIVED :  The  Part  811 
regulations  cited  abov  s  were  intended 
for  original  bond  finaicing  transactions 
and  do  not  fit  the  term  s  of  refunding 
transactions  under  Se<tion  103  of  the 
Tax  Code.  This  refund  ing  proposal  was 
approved  by  HUD  on  flovember  19, 
1993.  Refunding  bond 
priced  to  an  average  y 
tax-exempt  refunding 
$5,380,000  at  current 
will  save  Section  8  su 
Treasury  also  gains  loig-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.57%  and  11.80%  ai  the  call  date  in 
1993  with  tax-exempt  jonds  yielding 
5.86%.  The  refunding  will  also 
substantially  reduce  tl  e  FHA  mortgage 
interest  rate  at  expirati  on  of  the  HAP 
contract,  from  12%  to  7.125%,  thus 
reducing  FHA  mortga<  e  insurance  risk. 
The  refunding  serves  me  important 
public  purposes  of  reducing  HUD's 
Section  8  program  cosjs,  improving 
Treasury  tax  revenues]  (helping  reduce 
the  budget  deficit),  an^  increasing  the 
likelihood  that  project  >  will  continue  to 
provide  bousing  for  lo  A'er-income 
families  after  subsidiei ;  expire,  a  priority 
HUD  objective. 

REGULATION:  24  C  FR  Sections 
811.114(d),  811.115(b)  811.117. 

PROJECT/ ACnVITT:  The  Housing 
Authority  of  Alameda,  California 
refunding  of  bonds  wh  ich  financed  two 
Section  8  assisted  proj  3cts,  Parrot 
Village  Apartments,  F  lA  No.  121- 
35662,  and  Play  del  A  ameda,  FHA  No. 
121-35760. 

NATURE  OF  REQU  REMENT:  The 
Regulations  set  condit  ons  under  which 
HUD  may  grant  a  Sect:  on  11(b)  letter  of 
exemption  of  multifan  ily  housing 
revenue  bonds  from  F(  deral  income 
taxation. 

GRANTED  BY:  Nice  as  P.  Retsinas. 
Assistant  Secretary  foi  Housing-Federal 
Housing  Commissions  r. 

DATE  GRANTED:  Djcember  14,  1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  abovi  i  were  intended 
for  original  Section  lib)  bond  financing 
transactions  and  do  nc  i  fit  the  terms  of 
refunding  transactions  under  Section 
103  of  the  Tax  Code.  1  he  refunding 
proposal  was  approvei  I  by  HUD  on 


December  2. 1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
5.88%.  The  tax-exempt  refunding  bond 
issue  of  $4,510,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  9.5%  and  15%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  5.88%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contracts,  from  11.5%  and  7.25%  to  6%, 
thus  reducing  FHA  mortgage  insurance 
risk.  The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b),  811.117. 

PROJECT/ ACTIVITY:  Wayne  County, 
Pennsylvania  HA  refunding  of  bonds 
which  financed  a  Section  8  assisted 
uninsured  project,  Barker  Street 
Apartments. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  December  27,  1993. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  November  10, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.26%.  The 
tax-exempt  refunding  bond  issue  of 
$2,860,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
7.4%-8.75%  at  the  call  date  in  1993 
with  tax-exempt  bonds  yielding  5.26%. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 


REGULATION:  24  CFR  Sections 
811.106(d) and  811.107(d)  of  1977 
Regulations. 

PROJECT/ACnvrrY:  City  of  Winona 
(Minnesota)  HRA  refunding  of  bonds 
which  financed  an  uninsured  Section  8 
assisted  project:  Winhaven  Court,  HUD 
Project  Number  MN46-S023-O007. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

DATE  GRANTED:  March  28, 1 994 . 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  prohibited 
refundings  and  required  that  excess 
reserve  balances  be  used  for  project 
purposes.  The  issuer  has  requested  HUD 
permission  to  refund  the  1978  Bonds  to 
transfer  ownership  and  finance 
rehabilitation  of  the  project.  Issuance  of 
1994  refunding  bonds  under  Section 
103  of  .the  Tax  Code  will  not  reduce 
project  debt  service  nor  generate  Section 
8  savings.  

REGULATION:  24  CFR  Sections 
811.106(d)  and  811.107(d)  of  1977 
Regulations. 

PROJECT/ACnvrrY:  Hinesville 
(Georgia)  HA  refunding  of  bonds  which 
financed  an  uninsured  Section  8 
assisted  project:  Regency  Park 
Apartments,  Number  GA06-0009-014. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

DATE  GRANTED:  March  29.  1994. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  prohibited 
refundings  and  required  that  excess 
reserve  balances  be  used  for  project 
purposes.  The  issuer  has  requested  HUD 
permission  to  release  excess  reserve 
balances  from  the  1977  Trust  Indenture 
for  use  in  its  hoifsing  assistance 
programs  and  to  finance  repairs  to  this 
project.  Issuance  of  1994  refunding 
bonds  under  Section  103  of  the  Tax 
Code  will  not  reduce  project  debt 
service  nor  generate  Section  8  savings. 

REGULATION:  24  CFR  Sections 
811.106(d)  and  811.107(d)  of  1977 
Regulations. 

PROJECT/ACTIVITY:  St.  Petersburg, 
Florida  refunding  of  bonds  which 
financed  an  uninsured  Section  8 
assisted  project:  Graham  Park  Addition, 
HUD  Project  Number  FL29-0006-002. 
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NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P  Retsinas. 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 
DATE  GRANTED:  March  29, 1994. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  prohibited 
refundings  and  required  that  excess 
reserve  balances  be  used  for  project 
purposes.  The  issuer  has  requested  HUD 
permission  to  release  excess  reserve 
balances  from  the  1978  Trust  Indenture 
for  use  in  its  Housing  assistance 
programs  for  low-  and  moderate-income 
families.  Issuance  of  1994  refunding 
bonds  under  Section  103  of  the  Tax 
Code  will  not  reduce  project  debt 
service  nor  generate  Section  8  savings. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

PROJECT/ACTIVITY:  Greater 
Kentucky  HAG  refunding  of  bonds 
which  financed  eight  Section  8  assisted 
insured  projects  in  1980. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED:  January  14.  1994. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  December  8, 1993.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  6.38%  for  forward  delivery  at 
the  call  date  in  September  1995.  The 
tax-exempt  refunding  bond  issue  of 
$10,630,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
9.4%  to  10.1%  at  the  call  date  in  1995 
with  tax-exempt  bonds  yielding  6.38%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rates 
at  expiration  of  the  HAP  contracts,  from 
11.36%  to  6.65%,  thus  reducing  FHA 


mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811-.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

PROJECT/ACriviTY:  Oneonta.  New 
York  HDC  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  the 
Oneonta  Housing  Project  (FHA  No.  013- 
35102). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED:  January  14.  1994. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  December  6, 1993.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  5.47%.  The  tax-exempt 
refunding  bond  issue  of  $1,130,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10%-15%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  5.47%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  10.5%  to  6.5%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3), 
811.114(b)(3),  811.114(d),  811.115(b). 


PROJECT/ACTIVITY:  Boston, 
Massachusetts  HA  refunding  of  bonds 
which  financed  two  Section  8  assisted 
insured  projects,  Viviendas  La  Victoria 
and  Madison  Park  IV. Apartments. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
,    DATE  GRANTED:  January  27, 1994. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  January  21,  1994.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  5.51%.  The  tax-exempt 
refunding  bond  issue  of  $17,990,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  9.23%  to  11.78%  at 
the  call  date  with  tax-exempt  bonds 
yielding  5.51%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contract,  from  9.23%  and  12%  to  5.7%, 
thus  reducing  FHA  mortgage  insurance 
risk.  The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b).  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3).  811.114(d). 
811.115(b). 

PROJECT/ACTIVITY:  Prichard. 
Alabama  HA  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  the 
Woodlands  Apartments  (FHA  No.  062- 
35342). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 
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GRANTED  BY:  Nice  as  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  January  27,  1994. 

REASONS  WAIVED  The  Part  811 
regulations  cited  abov<  were  intended 
for  original  bond  finan  ^ing  transactions 
and  do  noi  f.t  the  term  i  of  refunding 
transactions.  To  credit  enhance 
re  fundings  bonds  not  f  jlly  secured  by 
the  FHA  mortgage  amc  unt,  HUD  also 
agrees  not  to  exercise  i  :s  option  under 
24  CFR  Section  207.25  )(e)  to  call 
debentures  prior  to  ma  urity.  This 
refunding  proposal  wa  >  approved  by 
HUD  on  November  9,  :  993.  Refunding 
bonds  have  been  pricei  1  to  an  average 
yield  of  5.79%.  The  tai  -exempt 
refunding  bond  issue  cf  $1,240,000  at 
current  low-interest  rai  es  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  rev  jnue  benefits 
through  replacement  o  outstanding  tax- 
exempt  coupons  of  1 1*  0-1 2%  at  the  call 
date  in  1993  with  tax-€  xempt  bonds 
yielding  5.79%.  The  re  imding  will  also 
substantially  reduce  th }  FHA  mortgage 
interest  rates  at  expirat  on  of  the  HAP 
contract,  from  12%  to  i  ..22,  thus 
reducing  F'  W  mortgag  j  insurance  risk. 
The  refunding  serves  t  le  important 
public  purposes  of  red  icing  HUD's 
Section  8  program  cost  5,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  anc  increasing  the 
likelihood  that  project!  will  continue  to 
provide  housing  for  loi  tr-income 
families  af^er  subsidies  expire,  a  priority 
HUD  objective. 

REGULATICMM:  24  C  T?  Sections 
811.107(a)(2),  811.108(0(1). 
811.108(a)(3).  811.114(  ))(3),  811.114(d). 
811.115(b). 

PROfECT/ACnvrry:  Springfield. 
Massachusetts  HA  refunding  of  bonds 
which  financed  a  Secti  an  8  assisted 
project,  the  St.  James  i^  partments  (FHA 
No.  023-35275). 

NATURE  OF  REQUI  ^MENT:  The 
Regulations  set  conditi  ans  under  which 
HUD  may  grant  a  Secti  m  11(b)  letter  of 
exemption  r>f  multifamily  housing 
revenue  bcii-Js  from  Fe  deral  income 
taxation  and  authorize  call  of 
debentures  prior  to  ma  urity. 

GRANTED  BY:  Nico  as  P.  Retsinas, 
Assistant  Secretary  for  Flousing-Federal 
Housing  Commissionei . 

DATE  GRANTED:  February  15,  1994. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  finam  ;ing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  ?nhance 
refundings  bonds  not  fiiUy  secured  by 
the  FHA  mortgage  amo  jnt.  HUD  also 
agrees  not  to  exercise  il  s  option  under 
24  CFR  Section  207.25'  1(e)  to  call 
debentures  prior  to  ma  urity.  This 


refunding  proposal  was  approved  by 
HUD  on  May  24,  1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
5.90%.  The  tax-exempt  refunding  bond 
issue  of  $2,040,000  at  current  low- 
interest  rates  vtrill  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  12%  at  the  call  date  in  1994 
with  tax-exempt  bonds  yielding  5.90%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
12%  to  6.5,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
*  serves  the  important  public  purp>oses  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b).  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

PROJECT/ ACTIVITY:  Holiday  Square 
HDC  refunding  of  bonds  which  financed 
a  Section  8  assisted  project,  the  Holiday 
Square  Apartments  (FHA  No.  012- 
35580),  Babylon,  New  York. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  PJletsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  February  17,  1994. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  June  10.  1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
5.95%.  The  tax-exempt  refunding  bond 
issue  of  $4,445,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.85%  at  the  call  date  with 
tax-exempt  bonds  yielding  5.95%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11%  to  6.25%,  thus  reducing  FHA 


mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  afler  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3).  811.114(d), 
811.115(b). 

PROJECT/ACTIVITY:  Scranton,  PA 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project,  the  Finch 
Tower  Apartments  (FHA  No.  034- 
35174). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  February  24, 1994. 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
.  and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  July  21. 1993.  Refrmding  bonds 
have  been  priced  to  an  average  yield  of 
6.05%.  The  tax-exempt  refunding  bond 
issue  of  $2,040,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.25%-11%  at  the  call  date 
with  tax-exempt  bonds  yielding  6.05%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.5%  to  6.75,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b).  811.108(a)(1). 
811.108(a)(3).  811.114(b)(3).  811.114(d), 
811.115(b). 

PROJECT/ ACTIVITY:  Ashtabula,  Ohio 
Housing  Authority  refunding  of  bonds 
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which  financed  a  Section  8  assisted 
project,  the  Conneaut  Apartments  (FHA 
No.  041-10006). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED:  February  25,  1994. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  January  14. 1994.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  5.625%.  The  tax-exempt 
refunding  bond  issue  of  $2,090,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  9.5%-12.3%  at  the 
call  date  with  tax-exempt  bonds 
yielding  5.625%.  The  refunding  will 
also  substantially  reduce  the  FHA 
mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  12.5%  to 
6.125%,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULA-nCN:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

PROJECT/ACTIVITY:  Kaufman.  Texas 
HA  refunding  of  bonds  which  financed 
a  Section  8  assisted  project,  the  Village 
Apartment  (FHA  No.  112-35331). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED:  February  25, 1994. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
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for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  February  25, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.87%.  The 
tax-exempt  refunding  bond  issue  of 
$1,775,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
9.5%-10%  at  the  call  date  with  tax- 
exempt  bonds  yielding  5.87%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.3%  to  6.13,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2).  811.107(b).  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

PROJECT/ACTIVITY:  Morristown, 
Tennessee  HDC  refunding  of  bonds 
which  financed  a  Section  8  assisted 
project,  the  Indian  Hills  Apartments 
(FHA  No.  087-35149). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED:  February  28,  1994. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  October  20, 1993.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  6%.  The  tax-exempt  refunding 
bond  issue  of  $1,180,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.5%-14%  at  the  call  date 
with  tax-exempt  bonds  yielding  6%. 
The  refunding  will  also  substantially 


reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.75%  to  5.84%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2).  811.108(a)(1), 

811.108(a)(3),  811.114(b)(3).  811.114(d), 
811.115(b). 

PROJECT/ ACTIVITY:  Woodl.ind, 
Indiana  HDC  refunding  of  bonds  which 
financed  a  Section  8  assisted  p-cjisct. 
Woodland  East  III  Apartments  (FHA  No. 
073-35464). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  1 1(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  p'  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATE  GRANTED;  March  4,  1994. 
REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.25P(e)  to  call 
debentures  prior  to  maturity.  This 
refunding  proposal  '.vas  approved  by 
HUD  on  July  21. 1993.  Rcfup.ding  bonds 
were  priced  to  an  averaged  yield  of 
6.2%.  The  tax-exempt  refundin;^  bond 
issue  of  $1,480,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  al.so  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.5%  at  the  call  date  with 
tax-exempt  bonds  yielding  6.2%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  intere.st  rate  at 
expiration  of  the  HAP  contract,  from 
20.9%  to  7.9%.  thus  reducing  FHA 
mortgagejnsurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budgt  t  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107{bJ.  811.103ta)(l). 
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811.108(a)(3),  811.1^4(bM3).  811.114(d), 
811.115(b). 

PROJECT/ ACnVltY:  C»iio  Capital 
Corporation  for  Houling  refunding  of 
bonds  which  financed  a  Section  8 
assisted  project,  the  ^ix  Chimneys 
Apartments  (FHA  Nf  042-35368). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  cone  itions  under  which 
HUD  may  grant  a  Se  lion  1 1(b)  letter  of 
exemption  of  multif;  mily  housing 
revenue  bonds  from  •'ederal  income 
taxation  and  authori  :e  call  of 
debentures  prior  to  r  maturity . 

GRANTED  BY:  Nii  :olas  P.  Retsinas, 
Assistant  Secretary  f  ar  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  March  9. 1994. 

REASONS  WAIVI D:  The  Part  811 
regulations  cited  abc  ve  were  intended 
for  original  bond  fin  mcing  transactions 
and  do  not  fit  the  tei  ms  of  refunding 
transaction  ..  To  cret  it  enhance 
refundings  bonds  no ;  fully  secured  by 
the  FHA  mortgage  ai  lount,  HUD  also 
agrees  not  to  exercis  \  its  option  under 
24  CFR  Section  207.  :59(e)  to  call 
debentures  prior  to  r  laturity.  This 
refunding  proposal  \  ras  approved  by 
HUD  on  January  11,  1994.  Refunding 
bonds  have  been  prii  «d  to  an  average 
yield  of  6%.  The  tax  exempt  refunding 
bond  issue  of  $1,720,000  at  current  low- 
interest  rates  will  sai  e  Section  8 
subsidy.  The  Treasui  y  also  gains  long- 
term  tax  revenue  ber  efits  through 
replacement  of  outst  mding  tax-exempt 
coupons  of  12%  at  ti  e  call  date  with 
tax-exempt  bonds  yi  ilding  6%.  The 
refunding  will  also  s  jbstantially  reduce 
the  FHA  mortgage  ir  lerest  rate  at 
expiration  of  the  HA  *  contract,  from 
12.25%  to  6.8%,  thu ;  reducing  FHA 
mortgage  insurance  i  isk.  The  refunding 
serves  the  i'  ^ortant  public  purposes  of 
reducing  HUL)*s  Seel  ion  8  program 
costs,  improving  Tre  jsury  tax  revenues, 
(helping  reduce  the   ludget  deficit),  and 
increasing  the  likelil  cod  that  projects 
will  continue  to  proi  ide  housing  for 
low-inct)me  families  after  subsidies 
expire,  a  priority  HL  D  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.1(B(a)(l), 
811.108(a)(3),  811.11  4(b)(3),  811.114(d), 
811.115(b). 

PROJECT/ ACnvr  T:  Keansburg,  New 
Jersey  HA  refunding  of  bonds  which 
financed  a  Section  8  uninsured  paoject, 
the  McGrath  Towers  Apartments. 

NATURE  OF  REQ  JIREMENT:  The 
Regulations  set  cone  itions  under  which 
HUD  may  grant  a  Set  tion  1 1(b)  letter  of 
exemption  of  multifi  mily  housing 
revenue  bonds  from  ^ederal  income 
taxation^ 

GRANTED  BY:  Nii  olas  P.  Retsinas, 
Assistant  $■    retary  f  ir  Housing-Federal 
Housing  Commissioi  ler. 


DATE  GRANTED:  March  9, 1994. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  January  11, 
1994..  Refunding  bonds  have  been 
priced  to  an  averaged  yield  of  5.67%. 
The  tax-exempt  refunding  bond  issue  of 
$3,500,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
7.75%  at  the  call  date  with  tax-exempt 
bonds  yielding  5.67%.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.107(a)(2),  811.107(b),  811,108(a)(3), 
811.114(b)(3).  811.114(d),  811.115(b). 

PROJECT/ ACTIVITY:  Webster 
County,  West  Virginia  HDC  refunding  of 
bonds  which  financed  a  Section  8 
assisted  project,  the  Circle  Brook 
Apartments  (FHA  No.  045-35139). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifemily  housing 
revenue  bonds  from  Federal  income 
taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  March  28, 1994. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  March  4, 
1994.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.46%.  The 
tax-exempt  refunding  bond  issue  of 
$1,565,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11%-11.75%  at  the  call  date  with  tax- 
exempt  bonds  yielding  6.46%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.9%  to  4.45%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  jprojects 


will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

REGULATION:  24  CFR  Sections 
811.114(d),  811.115(b),  811.117. 

PROJECT/ACTIVITY:  Industrial 
Development  Board  of  Nashville  and 
Davidson  County,  Tennessee  refunding 
of  bonds  which  financed  a  Section  8 
assisted  project,  Margaret  Robertson 
Apartments,  FHA  No.  086-35179. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing- Federal 
Housing  Commissioner. 

DATE  GRANTED:  March  14, 1994. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  To  credit  enhance  refundings 
bonds  not  fully  secured  by  the  FHA 
mortgage  amount,  HUD  also  agrees  not 
to  exercise  its  option  under  24  CFR 
Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
February  3, 1994.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  6%. 
The  tax-exempt  refunding  bond  issue  of 
$3,255,000  at  current  low-interest  rales 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11%-11.2%  at  the  call  date  in  1994 
with  tax-exempt  bonds  yielding  6.17%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.5%  to  6.0%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

NOTE  TO  READER:  The  person  to  be 
contacted  for  additional  information 
about  these  waivers  is:  Madeline 
Hastings,  Director,  Moderate 
Rehabilitation  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  Phone:  (202)  708-2841.  (This  is 
not  a  toll-free  number). 

REGULATION:  24  CFR  882.103(b) 
and  8a2.201(b)(3) 
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PROJECT/ACTIVITY:  Deny  owner 
participation  in  the  Section  8  Rental 
Assistance  Programs  if  the  owner  has 
been  convicted  of  engaging  in  drug- 
trafficking:  i.e.,  felonious  manufacture, 
sale  or  distribution,  or  the  possession 
with  intent  to  manufacture,  sell,  or 
distribute,  of  a  controlled  substance. 
Jersey  County  Public  Housing 
Authority. 

NATLTIE  OF  REQUIREMENT:  24  CFR 
882.103(b)  and  887.201(b)(3)  prohibits  a 
public  housing  agency  (HA)  from 
directly  or  indirectly  reducing,  either  in 
the  provision  of  assistance  to  any  family 
in  finding  a  unit  or  by  any  other  action, 
any  family's  opportunity  to  choose 
among  the  available  units  in  the  housing 
market. 

GRANTED  BY:  Joseph  Shuldiner. 
A.ssistant  Secretary  for  Public  and 
Indian  Housing. 

DATE  GRANTED:  Febmary- 17. 1994. 

REASON  WAIVED:  The  Department 
is  aware  of  an  HA's  need  to  weigh  the 
unsuitability  of  certain  landlords  against 
the  family's  ability  to  take  advantage  of 
a  wide  range  of  housing  choices.  The 
proposed  conforming  rule  for  the 
Section  8  certificate  and  voucher 
program  provides  specific  ca.ses  where 
an  HA  may  refuse  to  accept  an  owner 
in  its  program  including  where  an 
o^vner  has  engaged  in  drug-trafficking. 
This  waiver  was  determined  to  be  in  the 
public  interest  of  the  Section  8  program, 
and  does  not  appear  to  result  in  any 
significant  reduction  to  the  housing 
choices  available  to  families. 

REGULATION:  882.107;  882.112; 
882.203;  882.204;  882.205;  882.206  (a); 
882.206  (b);  882.205  (c);  82.207; 
8H2.209(aO(7)  882.209(an(8); 
882.209(a)(0):  882.209{a)(10): 
8H2. 209(b)(3);  882.209(m);  887.153(a): 
889  101(a) 

STATUTE:  Section  8(c)(9)  and 
Section  8  (t)  of  the  United  States 
Housing  Act  of  1937. 

Section  213(c)  of  the  Housing  and 
Community  Development  Act  of  1974. 

PROJECT/ ACTIVITY:  Use  of  Section  8 
rental  assistance  to  aid  victims  of  the 
Northridge  earthquake. 

NATURE  OF  REQUIREMENT:  The 
above  regulations  and  laws  deal  with 
processing  procedures  and  general 
program  requirements  under  the  Section 
8  certificate  program. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

DATE  GRANTED:  January-  26. 
Februarv  3.  and  February  23,  1994. 

REASON  WAIVED:  Under  the 
Emergency  Supplemental 
Appropriations  Act  of  1994  (the  Act), 
additional  rental  assistance  under  the 
.Section  8  program  was  provided  to  aid 


victims  of  the  Northridge  earthquake. 
The  regulations  and  laws  pertaining  to 
the  rental  certificate  program  are  waived 
to  allow  participating  public  housing 
agencies  to  provide  immediate  rental 
certificate  assistance  to  earthquake 
victims  having  ui^ent  housing  needs 
consistent  with  the  purpo.se  of  the  Act. 
Waiver  of  the  cited  laws  and  regulations 
is  justified  to  eliminate  undue 
administrative  burdens  imposed  by 
these  laws  and  regulations  under 
emergency  circumstances  caused  by  a 
natural  disaster,  and  to  modify  certain 
legal  and  regulatory  requirements  to 
comport  with  the  intent  of  the  Act. 

REGULA7  ION:  24  CFR  882.209(d)(2). 

PROJECT/ACTIVITY:  Expiration  of 
Section  8  Certificate.  Riverhead  Housing 
Development  Corporation  (RHDC). 

NATURE  OF  REQUIREMENT:  24  CFR 
882.209(d)(2)  limits  extensions  of  the 
term  of  a  rental  certificate  to  not  more 
than  60  additional  days. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
•Indian  Housing. 

DATE  GR.^NTED:  March  25.  1994. 

REASON  GRANTED:  This  waiver  was 
requested  on  behalf  of  the  PL^  in  order 
to  assist  a  physically  disabled  applicant 
who  was  unsurx:essful  in  finding 
housing  due  to  a  number  of  extenuating 
circumstances.  The  RHDC  and  the  HUD 
New  York  Field  Office  both 
recommended  that  good  cau.se  existed 
for  granting  this  waiver,  and  reported 
that  the  applicant's  chances  of  finding 
an  eligible  unit  if  the  additional 
extension  was  granted  were  excellent,  as 
several  potential  units  had  been 
identified. 

The  waiver  provided  an  additional 
extension  not  to  exceed  sixty  days  of  the 
applicant's  certificate. 

REGULATION:  24  CFR  882.708(d). 

PROJECT/ ACT! VITY:  Camden 
Apartments.  Camden,  NJ  waiver  of  .site 
and  neighborhood  standards,  Project- 
Based  Certrficate  (PBC)  Program. 

NATURE  OF  REQUIREMENT:  Sites  in 
areas  with  a  high  proportion  of  low- 
income  and  assisted  persons  cannot  be 
approved  for  PBC  new  construction 
projects. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

DATE  GRANTED:  March  25.  1994. 

REASON  GRANTED:  The  project 
complements  other  pubfic  and  private 
efforts  to  revitalize  the  city  of  cimden 
and  will  help  to  assure  the  benefits  of 
the  revitalizalion  for  the  project 
neighborhood. 

REGULATION:  24  CFR  984.306(b). 

PROJECT/ ACTIVITY:  County  of  Kauai 
Housing  Agency,  Hawaii  Family  Self- 
Sufficiency  Program  (FSS) 


NATURE  OF  REQUIREMENT:  A 
Section  8  FSS  program  participant 
cannot  exercise  portability  witliin  the 
first  year  of  execution  of  the  FSS 
contract  of  participation. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

DATE  GRANTED:  March  Zl.  1994. 

REASON  GRANTED:  Medical 
condition  of  the  participant. 

REGULATION:  24  CFR  984.306(b) 

PROJECT/ ACTIVITY:  Grant  County 
Housing  Authority,  Washington  Family 
Self-Sufficiency  (FSS)  program. 

NATURE  OF  REQUIREMENT:  A 
Section  ftFSS  program  participr.it 
cannot  exercise  portability  within  the 
first  year  of  execution  of  the  FSS  - 
contract  of  participation. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

DATE  GRANTED:  March  25.  1994 

REASON  GRANTED:  To  allow  the 
participant  to  escape  the  harassment  of 
former  spouse  and  to  allow  participant 
to  relocate  near  other  family  members. 

NOTE  TO  READER:  The  person  to  be 
contacted  for  additional  information 
about  these  waivers  is:  Mr.  Dom  Nessi. 
Director,  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.  Washington.  DC  20410.  Phone: 
(202)  708-1015.  TDD:  (202)  708-0850 
(These  are  not  toll-free  numbers). 

REGULATION:  24  CFR  905.325. 

PROJECT/ ACnVTTY:  Establishment 
of  ceiling  rents  for  the  Utah  Paiute 
Tribal  Housing  Authority. 

NATURE  OF  THE  REQUIREMENT: 
Waiver  of  the  Regulation  cited  above  is 
required  to  allow  establishment  of 
ceiling  rents  for  their  Rental  prograrn. 

GRANTED  BY:  Jcseph  Shuldiner, 
Assistant  Secretary,  P. 

DATE  GRANTED:  January  3,  1994. 

REASON  WAIVED:  This  waiver  was 
requested  and  granted  to  allow  the  Utah 
Paiute  Tribal  Housing  Authority  to 
establish  ceiling  rents  for  their  rental 
program  in  accordance  with  PIH  Notice 
89-21.  which  provides  for  the 
establishment  of  ceiling  rents  in  a  rental 
Indian  housing  program. 

REGULATION:  24  CFR  905.325. 

PROJECT/ ACTIVITY:  Establishment 
of  ceiling  rents  for  the  Karuk  Tribe 
Housing  Authority. 

NATURE  OF  THE  REQUIREMENT: 
Waiver  of  the  Regulation  cited  above  is 
required  to  allow  establishment  of 
ceiling  rents  for  their  Rental  Program. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary,  P. 

DATE  GRANTED:  March  15. 1994. 

REASON  WAI\^D:  This  waiver  was 
requested  and  granted  to  allow  the 
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CFR  905.325. 
Y:  Establishment 


Karuk  Tribe  Housing  Authority  to 
establish  ceiling  rents  for  their  rental 
program  in  accordan  :e  with  PIH  Notice 
89-21,  which  provid  bs  for  the 
establishment  of  ceiling  rents  in  a  rental 
Indian  housing  progiam. 

REGULATION:  24 

PROJECT/ACnvr 
of  ceiling  rents  for  th  e  Jicarilla  Apache 
Housing  Authority. 

NATURE  OF  THE  REQUIREMENT: 
Waiver  of  the  Regula  tion  cited  above  is 
required  to  allow  est  iblishment  of 
ceiling  rents  for  theii  Rental  Program. 

GRANTED  BY:  Jos  sph  Shuldiner, 
Assistant  Secretary,  '. 

DATE  GRANTED;  March  15, 1994. 

REASON  WAIVE!  :  This  waiver  was 
requested  and  grant€  d  to  allow  the 
Jicarilla  Apache  Hon  sing  Authority  to 
establish  ceiling  reni  s  for  their  rental 
program  in  accordan  ce  with  PIH  Notice 
89-21,  which  provic  es  for  the 
establishment  of  ceil  ing  rents  in  a  rental 
Indian  housing  prog  am. 

REGULATION:  24  CFR  905.325. 

PROJECT/ ACTIVr  "Y:  Establishment 
of  ceiling  rents  for  th  e  Menominee 
Tribal  Housing  Authority. 

NATURE  OF  THE  REQLHREMENT: 
Waiver  of  the  Regula  tion  cited  above  is 
required  to  allow  estjblishment  of 
ceiling  rents  for  theii  Rental  Program. 

GRANTED  BY:  Jos  sph  Shuldiner, 
Assistant  Secretary,  '. 

DATE  GRANTED:  November  6,  1993. 

REASON  WAIVEl :  This  waiver  was 
requested  and  grantc  d  to  allow  the 
Menominee  Tribal  I-  ousing  Authority  to 
establish  ceiling  ren'  s  for  their  rental 
program  in  accordan  ce  with  PIH  Notice 
89-21,  which  provit  es  for  the 
establishment  of  cei  ing  rents  in  a  rental 
Indian  housing  prog  Bm. 

REGULATION:  24  CFR  905.602(e). 

PROJECT/ ACTlVr  'Y:  Modernization 
of  Mutual  Help  Homeownership 
Program  Units  undei  the 
Comprehensive  Grai  t  Program  for 
Chippewa  Cree  Hou;  ing  Authority. 

NATURE  OF  REQ  JIREMENT:-Waiver 
of  the  regulation  cite  d  above  is  required 
to  repair  Mutual  Hel )  homeownership 
units  which  have  be  m  paid  off  by  the 
homebuyer. 

GRANTED  BY:  Jos  eph  Shuldiner. 
Assistant  Secretary.  '. 

DATE  GRANTED:  March  15,  1994. 

REASON  WAIVEl  i:  The  waiver  was 
requested  and  grant(  d  to  enable  the 
Chippewa  Cree  Hou  ;ing  Authority  to 
rehabilitate  Mutual   lelp 
Homeownership  Op  jortunity  Program 
units  which  have  be  sn  paid  off  by  the 
homebuyers  but  not  conveyed.  The 
units  are  in  deplorat  le  condition,  unsafe 
and  unsanitary,  do  r  ot  meet  code  on 
electrical  wiring  anc  do  not  meet 
handicap  accessibili  y  requirement.s. 


REGULATION:  24  CFR  905.730 
(c)(F){3). 

PROJECT/ ACTIVITY:  Extension  of  the 
deadline  date  to  Submit  Request  for 
Recalculation  of  Allowable  Expense 
Level. 

NATURE  OF  THE  REQUIREMENT: 
Waiver  of  the  Regulation  cited  above  is 
required  to  allow  recalculation  of  the 
Allowable  Expense  Level. 

GRANTED  BY:  Joseph  Shuldiner, 
Assistant  Secretary,  P. 

DATE  GRANTED:  March  15,  1994. 

REASON  WAIVED:  This  waiver  was 
requested  and  granted  to  allow  the 
Quinault  Housing  Authority  to  request 
an  adjustment  of  their  Allowable 
Expense  Level. 

REGULATION:  24  CFR  905.730 
(c)(F)(3). 

PROJECT/ ACTIVITY:  Extension  of  the 
deadline  date  to  Submit  Request  for 
Recalculation  of  Allowable  Expense 
Level. 

NATURE  OF  THE  REQUIREMENT: 
Waiver  of  the  Regulation  cited  above  is 
required  to  allow  recalculation  of  the 
Allowable  Expense  Level.  ■" 

GRANTED  BY:  Joseph  Shuldiner, 
Assistant  Secretary.  P. 

DATE  GRANTED:  March  15, 1994. 

REASON  WAIVED:  This  waiver  was 
requested  and  granted  to  allow  the 
Coeur  D'Alene  Tribal  Housing  Authority 
to  request  an  adjustment  of  their 
Allowable  Expense  Level. 

REGULATION:  24  CFR  905.730 
(c)(F)(3). 

PROJECT/ ACTIVITY:  Extension  of  the 
deadline  date  to  Submit  Request  for 
Recalculation  of  Allowable  Expense 
Level. 

NATURE  OF  THE  REQUIREMENT: 
Waiver  of  the  Regulation  cited  above  is 
required  to  allow  recalculation  of  the 
Allowable  Expense  Level. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary,  P. 

DATE  GRANTED:  March  15, 1994. 

REASON  WAIVED:  This  waiver  was 
requested  and  granted  to  allow  the 
Colville  Indian  Housing  Authority  to 
request  an  adjustment  of  their 
Allowable  Expense  Level. 

NOTE  TO  READER:  The  person  to  be 
contacted  for  additional  information 
about  these  waivers  is:  Gary  Van 
Buskirk,  Director,  Homeownership 
Division,  Office  of  Resident  Initiatives, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Room  4112,  Washington,  D.C.  20410, 
Phone:  (202)  708-4233  (This  is  not  a 
to)l-tree  number). 

REGULATION:  24  CFR  904  Subpart  B 
(Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3). 


PROJECT/ ACTIVITY:  The  Cambridge, 
Massachusetts  Housing  Authority 
(CHA),  Turnkey  III  Homeownership 
Opportunity  Program  Project  MA  3-15. 

NATURE  OF  REQUIREMENT:  24  CFR 
904  Subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

GRANTED  BY:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

DATE  GRANTED:  March  10, 1994. 

REASON  WAIVED:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985, 
(the  Amendments)  P.L.  99-272  (April  7, 
1986)  which  amends  Section  4  of  the 
United  States  Housing  Act  of  1937.  The 
Amendments  authorized  the  Secretary 
of  HUD  to  forgive  outstanding  principal 
and  interest  on  loans  made  by  the 
Secretary  to  Public  Housing  Agencies 
(PHAs)/Indian  Housing  Authorities 
(IHAs)  and  to  cancel  the  terms  of  any 
contract  with  resp6ct  to  repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

REGULATION:  24  CFR  904  Subpart  B 
(Turnkey  III  Homeowrnership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7.495.3). 

PROJECT/ ACTIVITY:  The  Kankakee 
County,  Illinois  Housing  Authority, 
Turnkey  HI  Homeownership 
Opportunity  Program  Project  39-5 

NATURE  OF  REQUIREMENT:  24  CFR 
904  Subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

GRANTED  BY:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

DATE  GRANTED:  March  24,  1994. 

REASON  WAU'ED:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985, 
(the  Amendments)  PL.  99-272  (April  7. 
1986)  which  amends  Section  4  of  the 
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United  States  Housing  Act  of  1937.  The 
Amendments  authorized  the  Secretary 
of  HUD  to  forgive  outstanding  principal 
and  interest  on  loans  made  by  the 
Secretary  to  Public  Housing  Agencies 
(PHAs)/Indian  Housing  Authorities 
(IHA.s)  and  to  cancel  the  terms  of  any 
contract  with  respect  to  repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cau.se  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

PJiGULATlON:  HOPE  for  Public  and 
Indian  Housing  Homeownership  (HOPE 
1)  Program.  Guidelines.  Section 
301(b)(1)  as  published  on  January  14. 
1992  (57  FR  1522). 

PROJECT/ ACTIVITY:  To  permit  a 
HOPE  1  mini-planning  grantee,  the 
Hartford.  CT.  housing  authority,  to  use 
remaining  grant  funds  for  other  grant 
activity  line  items  listed  in  Section  305 
of  the  HOPE  1  Program  Guidelines 
which  would  be  of  benefit  to  the 
residents  participating  in 
homeownership  planning. 

NATURE  OF  REQUIREMENT:  Section 
302(b)(1)  of  the  HOPE  1  Program 
Guidelines  limit  a  HOPE  1  mini- 
planning  grantee  to  only  use  grant  funds 
for  the  eligible  activities  listed  in  • 
Section  305(a)-(c).  and  (0- 

GRANTED  BY:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 
DATE  GRANTED:  February  14,  1994. 
•  REASON  WAIVED:  Pursuant  to 
Section  901  of  the  HOPE  1  Guidelines, 
a  regulatory  provision  that  is  "not 
otherwise  required  by  law"  may  be 
waived  by  the  Assistant  Secretary  for 
Public  and  Lidian  Housing  upon  a 
determination  of  good  cause,  and  upon 
documentation  of  the  pertinent  facts 
and  grounds  supporting  the  waiver. 
Good  cause  was  exhibited  as  follows: 
The  HHA  received  two  HOPE  1  mini- 
planning  grants  in  1992.  It  essentially^ 
completed  the  activities  that  it  outlined 
in  its  application  and  because  of  a  cost 
savings,  a  portion  of  the  grant  remained. 
HHA  wished  to  spend  the  remaining 
amount  on  other  grant  activities  which  - 
would  be  eligible  under  a  hill  planning 
grant.  Each  of  the  additional  activities 
would  make  it  possible  for  the  HR^  to 
proceed  further  in  planning  for 
homeownership.  In  addition  the 
Department  has  decided  not  to  make 
further  HOPE  1  funds  available  for 
HOPE  1  planning  grants  thereby 
precluding  the  possibility  that  the  HHA 
would  be  able  to  obtain  further  funding 
under  a  full  HOPE  1  planning  grant.  The 
fact  that  the  HHA  would  not  be  able  to 


secure  a  full  planning  grant  and  that  it 
will  be  engaging  in  activities  that  will 
further  its  homeownership  program 
constituted  good  cause  for  granting  this 
waiver. 

NOTE  TO  READER:  The  person  to  be 
contacted  for  additional  information 
about  these  is:  John  Comerford,  Director. 
Financial  Management  Division,  Office 
of  Public  and  Indian  Housing. 
Department  of  Housing  and  Url)an 
Development,  451  Seventh  Street,  S.W.. 
Washington.  D.C.  20410,  Phone:  (202) 
708-1872.  TDD:  (202)  708-0850  (These 
are  not  toll-free  numbers) 

REGULATION:  24  CFR  990.104. 

PROJECT/ ACTIVITY:  Bemidji.  MN. 
Housing  Authority.  In  determining  the 
operating  .subsidy  eligibility,  a  request 
was  made  to  extend  the  deadline  for 
submission  of  a  request  for  adju,stment 
to  the  Allowable  Expense  Level. 

NATLfRE  OF  REQUIREMENT:  The 
Final  Rule  for  PFS  Allovrable  Expen.se 
Level  appeals  imposed  a  sixty  day 
deadline  on  submission  of  reque.sts  for 
adjustment. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary. 

DATE  GRANTED:  January  25.  1994. 

REASON  WAIVED:  The  housing 
authority  was  combined  with  City 
programs  and  a  very  limited  amount  of 
time  was  devoted  to  the  Public  Housing 
Program.  Due  to  a  very  recent 
restructuring  in  which  the  Housing 
Authority  was  splitfrom  the  city,  the 
housing  authority  staff  is  resolved  to 
reduce  their  backlog  and  this  item  arose 
at  the  on-site  visit.  This  waiver  was 
granted  based  on  the  Housing  Agency's 
eligibility  for  an  adjustment  and  its  need 
for  this  funding  to  support  its 
operations. 

REGULATION:  24  CFR  990.11)4. 

PROJECT/ ACTIVITY:  Jasper.  AL. 
Housing  Authority.  In  deterinining  the 
operating  subsidy  eligibility,  a  request 
was  granted  for  funding  for  2  units 
approved  for  non-dwelling  use  to 
promote  an  anti-drug  program. 

NATURE  OF  REQUIREMENT:  The 
operating  subsidy  calculation  excludes 
funding  for  units  removed  from  the 
dwelling  rental  inventory. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary. 
DATE  GRANTED;  February  17.  1994. 
REASON  WAIVED;  To  allow 
additional  subsidy  for  units  approved 
for  non-dwelling  use  to  promote  anti- 
drug programs  pending  publication  of  a 
final  rule  implementing  this  change  to 
the  regulation. 
REGULATION:  24  CFR  990.104. 
PROJECT/ ACTIVITY;  Raleigh.  NC. 
Housing  Authority.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  granted  for  ftinding  for  nine  units 


approved  for  non-dwelling  use  to 
promote  economic  self-sufficiency  and 
anti-drug  programs. 

NATURE  OF  REQIHREMENT:  The 
operating  subsidy  calculation  excludes 
funding  for  units  removed  from  the 
dwelling  rental  inventory. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary. 

DATE  GRANTED:  March  21. 1994. 

REASON  WAIVED:  To  allow 
additional  subsidy  for  units  approved 
for  non-dwelling  use  to  promote 
economic  self-sufficiency  sen-ices  and 
anti-drug  programs  pending  publication 
of  a  final  rule  implementing  this  change 
to  the  regulation. 

REGULATION;  24  CFR  990.104. 

PROJECT/ ACTIVITY:  Denver.  CO. 
Housing  Authority.  In  determining  llie 
operating  subsidy  eligibility,  a  request 
was  granted  for  hinding  for  17  ujiits 
approved  for  non-dwelling  use  to 
promote  economic  self-sufficiency  and 
ant  i -drug  programs. 

NATURE  OF  REQUIREMENT:  The 
operating  subsidy  calculation  excludes 
funding  for  units  removed  from  the 
dwelling  rental  inventory. 

GRANTED  BY:  Joseph  Shuldiner. 
Assistant  Secretary. 

DATE  GRANTED:  March  23. 1994. 

REASON  WAIVED:  To  allow 
additional  subsidy  for  units  approved 
for  non-dwelling  use  to  promote 
economic  self-sufficiency  services  and 
anti-drug  programs  pending  publication 
of  a  final  rule  implementing  this  change 
to  the  regulation. 

REGULATION;  24  CFR 
990.109(b)(3)(iv). 

PROJECT/ ACTIVITY:  Charleston 
Housing  Authority.  SC.  In  determining 
operating  subsidy  eligibility,  a  request 
was  made  to  use  an  occupancy 
percentage  of  88%  for  the  fiscal  year 
ending  September  30.  1993  and 
September  30.  1994. 

NATURE  OF  REQUIREMENT:  The 
regulation  requires  a  Low  Occupancy 
PHA  without  an  approved 
Comprehensive  Occupancy  Plan  (COP) 
to  use  a  projected  occupancy  percentage 
of  97%. 

GR.\NTED  BY:  Joseph  Shuldiner, 
Assistant  Secretary. 

DATE  GR.'VNTE'D:  January  3. 1994. 

REASON  WAIVED;  The  rea.son  lor  the 
occupancy  level  of  less  than  97%  is  a 
direct  result  of  the  vacating  of  a  project 
in  1991  following  an  assessment  South 
Carolina  Department  of  Health  and 
Environmental  Control  which  indicated 
that  the  soil  at  the  project  site  and  at  an 
adjoining  park  also  owned  by  the 
housing  authority  was  contaminated 
and  could  result  in  illness,  disease,  or 
other  harmful  effects  to  human  health 
and  the  environment  As  a  result,  the 
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opment  Authority 
rate  of  73% 
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EPA  entered  into  a 
January  1993  with 
authority,  the  City 
the  South  Carolina  E 
Company.  The  Order 
participants  to 
rigorous  environmenta 
the  site  and  to  prepai  e 
study  of  the  remediation 
contamination  at  the 
The  studies  are  not 
completed  until  July 

REGULATION:  24 
990.109(b)(3)(iv). 

PROJECT/ACTIVrfY 
made  by  the  Blue 
Housing  and  Redeve 
to  use  its  actual 
in  determining  its 
eligibility  for  its  fiscal 
94 

NATURE  OF 
Housing  Authority 
Comprehensive 
without  achieving  a 
percentage  or  having; 
or  fewer  vacant  units 
projected  occupancy 

GRANTED  BY:  J 
Assistant  Secretary. 

DATE  GRANTED: 

REASON  WAIVED 
City  Housing  and 
Authority  is  a  small 
units  of  elderly  housing 
experiencing  a  vacar  cy 
past  several  years 
unit  size,  lack  of  u 
competition  from 
projects.  The  housin 
developed  an  Impl 
a  five  year  timetable 
seek  funding  for  neeiied 
and  will  undertake 
reduction  strategies 
advertising  and  im 
practices. 

|FR  Doc.  94-18498  Fil^  7-28-94;  8:45  am) 
8ILUNG  COOC  «210-33-M 
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DEPARTMEhfT  OF  THE  INTERIOR 

Bureau  of  Land  Ma(  lagement 

[NV-03&-570O-10;  Clajsure  Notice  No.  NV- 
030-44-O6] 


Temporary  Closure 
Washoe  Coun^y,  NV 


of  Public  Lands; 


publ 


SUMMARY:  The  Carsoji 

Manager  announces 

closure  of  selected 

his  administration 

taken  to  provide  for 

the  1994  Reno  Nati 

Air  Races. 

EFFECTIVE  DATES:  September  12  through 

September  18, 1994 


City  District 
the  temporary 

ic  lands  under 
his  action  is  being 
jublic  safety  during 
ofial  Championship 


FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Phillips,  Lahontan  Resource 
Area  Manager,  Carson  City  District, 
1535  Hot  Springs  Road,  Suite  300. 
Carson  City,  Nevada  89706.  Telephone 
(702) 885-6100. 

SUPPI.EMENTARY  INFORMATION:  This 
closure  applies  to  all  the  public,  on  foot 
or  in  vehicles.  The  public  lands  affected 
by  this  closure  are  described  as  follows: 

Mt.  Diablo  Meridian 

T.  21N.,R.  19E., 
Sec.  8.  N'/*2NEV4,  SE'ANE'A  and  EVzSEV*. 
Sec.  16,  N'/^  and  SWV*. 
Aggregating  approximately  680  acres. 

The  above  restrictions  do  not  apply  to 
emergency  or  law  enforcement 
personnel  or  event  officials.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
$1,000  and/or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  City  District  Office  of  the 
Bureau  of  Land  Management. 

Dated  this  19th  day  of  July.  1994. 
Karl  L.  Kipping, 
Acting  District  Manager 
IFR  Doc.  94-18461  Filed  7-28-94;  8:45  am) 

BILLMO  COOe  4310-HC-M 


[ES-02(M)4-41 10-05] 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement 
(FEIS)  on  a  Proposed  Exploratory  Well, 
Broward  County,  Florida 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of  a  Final 

Environmental  Impact  Statement  (FEIS) 

on  a  proposed  exploratory  well  in 

Broward  County,  Florida. 

SUMMARY:  Pursuant  to  Section  102(2)tC) 
of  the  National  Environmental  Policy 
Act  of  1969,  a  FEIS  has  been  prepared 
under  the  direction  of  the  Bureau  of 
Land  Management  (BLM),  Jackson 
District  and  the  Bureau  of  Indian  Affairs 
(BL^),  Eastern  Area  Office  analyzing  a 
proposed  exploratory  well  on  the 
Federal  Miccosukee  Indian  Reservation 
in  Broward  County,  Florida.  The  FEIS 
was  prepared  by  the  consulting  firm  of 
Dames  &  Moore  of  Boca  Raton,  Florida. 
A  copy  of  the  FEIS  or  summary  is 
available  upon  request  to  the  BLM, 
Jackson  District  Office.  Public  reading 
copies  are  available  at  the  following 
locations: 

Bureau  of  Land  Management ,  Office  of 
Public  Affairs,  Main  Interior  Building, 


Room  5600, 18th  &  C  Streets,  N.VV., 

Washington  D.C.  20240. 
Bureau  of  Land  Management,  411 

Briarwood  Drive,  Suite  404,  Jacksnil, 

Mississippi  39206. 
Bureau  of  Indian  Affairs,  3701  N. 

Fairfax  Drive,  Suite  260,  Arlington, 

Virginia  22203. 
Broward  County  Public  Library. 

Government  Documents  Division,  100 

South  Andrews  Avenue,  Ft. 

Lauderdale,  Florida  33301, 
Leon  County  Library,  200  West  Park 

Avenue,  Tallahassee,  Florida  32301. 
Palm  Beach  County  Library,  3650  West  - 

Summit  Blvd.,  West  Palm  Beach, 

Florida  33406. 
State  Library  of  Florida,  Document 

Section,  R.A.  Gray  Building, 

Tallahassee, florida  32399. 
DATES:  Written  comments  will  be 
accepted  until  August  29, 1994. 
ADDRESS:  Requests  for  a  copy  of  the 
FEIS  or  summary  and/or  written 
comments  on  the  docimient  should  be 
sent  to  the  District  Manager,  Bureau  of 
Land  Management,  411  Briarwood 
Drive,  Suite  404,  Jackson,  Mississippi 
39206;  ATTN:  Robert  V.  Abbey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  V.  Abbey  (BLM)  (601)  977-5400 
or  Jim  Harriman  (BIA)  (703)  235-3177. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

On  January  17, 1991,  Shell  Western 
E&P  Inc.  (SWEPI)  submitted  an 
"Application  for  Permit  to  Drill"  for  an 
exploratory  well  to  the  BLM.  The 
proposed  well  is  on  the  Federal 
Miccosukee  Indian  Reservation  in 
Broward  County,  Florida. 

The  well  is  identified  as  the  SWEPI 
Miccosukee  3-1  and  is  designed  to  test 
oil  and  gas  potential.  The  site  is  located 
directly  north  of  Interstate  75  and  west 
of  the  L-28  Canal  adjacent  to  Water 
Conservation  Area  3A. 

2.  Alternatives 

The  FEIS  analyzes  potential  impacts 
associated  with  drilling  and  testing  of 
the  exploration  well.  The  analysis 
considers  several  alternate  drill  sites 
and  road  routes.  Technological  and 
environmental  constraints  limit  the 
reasonable  alternatives  to  the  proposed 
well  site  and  access  route,  two  alternate 
access  road  routes  and  the  No  Action 
Alternative.  The  agencies  preferred 
alternative  is  the  proposed  well  site  and 
the  west  access  road  route  (Alternative 
B),  including  recommended  mitigation 
and  monitoring  measures. 

3.  Public  Participation 

The  public  was  invited  on  March  22, 
1991  to  identify  issues^and  concerns 


specifically  related  to  the  proposed 
drilling.  This  public  comment  period 
ended  on  May  3, 1991.  A  public  meeting 
was  held  January  23, 1992  at  the  Fort 
Lauderdale  Airport  Hilton,  1870  Griffin 
Road,  Dania,  Florida.  The  meeting  was 
held  to  accept  oral  and  written 
comments  concerning  the  proposal. 
This  comment  period  ended  on 
February  14, 1992.  A  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  was  armounced  on  April  16, 
1992  and  an  additional  comment  period 
was  opened  until  May  18, 1992.  The 
Draft  EIS  (DEIS)  was  published  on 
March  8, 1993.  A  Notice  of  Availability 
of  the  DEIS  was  announced  on  March 
17, 1993  and  a  public  hearing  held  on 
April  14, 1993  at  the  Greater  Fort 
Lauderdale — Broward  County 
Convention  Center,  1950  Eisenhower 
Boulevard,  Fort  Lauderdale,  Florida. 
The  hearing  was  held  to  accept  oral  and 
written  comments  on  the  DEIS.  This 
comment  period  ended  on  August  18, 
1993. 
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4.  FEIS  Preparation 

During  the  public  comment  period  on 
the  DEIS,  425  letters  and  several 
petitions  were  received  by  the  BLM. 
Oral  comments  were  presented  by  51 
people  at  the  public  hearing.  All  letters 
and  oral  comments  were  reviewed  by  an 
interdisciplinary  team  to  identify 
substantive  comments.  Analysis.of 
substantive  comments  resuhed  in 
similar  comments  being  grouped  in  95 
issues.  The  FEIS  includes  these  issues 
along  with  the  responses  of  the  BLM 
and  BIA.  The  DEIS  was  appropriately 
modified  to  produce  the  FEIS. 
Robert  V.  Abbey, 
Jackson  District  Manager.  BLM. 
IFR  Doc.  94-17092  Filed  7-28-94;  8:45  am! 

BrLLING  CODE  43U>-<W-P 


[CA-059-421 0-03;  CACA  31570] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  California 

Correction 

In  Federal  Register  Volume  59  No. 
125,  published  Thursday,  June  30, 1994, 
page  33776,  the  land  description 
contained  an  error  in  the  aliquot  part 
description  for  the  above  Notice  of 
Realty  Action.  The  correct  description 
should  be  Section  26:  W V.iNW '/.SE 'A. 
Mark  Morse, 
Area  Manager. 
IFR  Doc.  94-18456  Fikd  7-28-94;  8:45  ami 

BILLING  COOE  4310-40-M 


[MT-S30-4210-06;  MTM  83069] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Montana 

Correction 

In  notice  document  94-14658 
appearing  on  page  30951  in  the  issue  of 
Thursday,  June  16, 1994,  make  the 
following  correction: 

In  the  description  listed  under  Cave 
Mountain  RNA.  sec.  31,  "SV2SWV4" 
should  read  "EVi-SW*/.". 

Dated:  July  19, 1994. 
Dee  L.  Baxter, 

Chief.  Lands  Adjudication  Section. 

[FR  Doc.  94-18487  Filed  7-28-94;  8:45  am] 

BILLING  CODE  4310-ON-M 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  Ursus  americanus 
luteolus  (Louisiana  black  bear)  for 
Review  and  Comment 

* 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Louisiana  black 
bear.  The  Louisiana  black  bear  is  a 
threatened  species  that  once  occurred 
throughout  southern  Mississippi,  all  of 
Louisiana  and  eastern  Texas.  The 
Louisiana  black  bear  is  currently  only 
known  to  occupy  habitat  in  the  Tensas 
and  Atchafalaya  River  basins  in 
Louisiana.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  7, 1994  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
6578  Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  pubhc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Bowker  at  the  above  address 
(601/965-4900). 


SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  reclassifying  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  require^ the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  oraft 
recovery  plan  is  L'rsus  americanus 
luteolus  (Louisiana  black  bear).  Listing 
the  Louisiana  black  bear  was  considered 
necessary  because  of  extensive  habitat 
modification,  its  quantity  having  been 
reduced  by  more  than  80%  as  of  1980. 
The  remaining  habitat  has  been  reduced 
in  quality  by  fragmentation  due  to 
intrusion  of  man  and  his  structures, 
thereby  stressing  the  remaining 
population  of  bears.  The  major  objective 
of  this  recovery  plan  is  to  restore  and 
protect  the  quantity  and  quality  of 
Louisiana  black  bear  habitat,  with 
interconnecting  corridors  between 
habitat  fragments,  so  that  the  protection 
afforded  by  the  Endangered  Species  Act 
is  no  longer  warranted. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  de.scribed.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 
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Dated:  July  22. 1994. 
Robert  Bowker, 
Field  Supervisor. 

(FR  Doc  94-18457  File«|  7-28-94;  8:45  am) 
BH.LING  COOC  4310-S5-M 
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INTERNATIONAL  BCXJNDARY  AND 
WATER  COMMISSION.  UNITED 
STATES  AND  MEXICO 

United  States-Mexico  Joint  Project  for 
Immediate  EmergerKiy  Removal  of 
Sediment  in  the  Low«r  Colorado  River 
in  Mexico,  Morelos  Otam  to  the 
Northerly  International  Boundary; 
Finding  of  No  Significant  Impact 


AGENCY:  United  State: ; 
International  Bounda  y 
Commission,  United 
ACTION:  Notice  of  avallab 
Environmental  Asse&  iment 
of  No  Significant  Imp  ji 


Section. 
and  Water 
States  and  Mexico. 
ility  of  final 
and  Finding 
ct. 


SUMMARY:  Pursuant  tc  section  102(2)(C) 
of  the  National  Envin  nmental  Policy 
Act  of  1969;  the  Cour  cil  on 
Environmental  Qualil  y  Final 
Regulations  (40  CFR  jiarts  1500  through 
1508);  and  the  U.S.  Section's 
Operational  Procedur  js  for 
Implementing  Sectior  102  of  NEPA, 
published  in  the  Fedc  ral  Register 
September  2, 1981  (4(  FR44083-44094); 
the  U.S.  Section  here!  y  gives  notice  that 
the  Final  Environmen  tal  Assessment 
and  Final  Finding  of  No  Significant 
Impact  for  the  propos  5d  action  of  the 
United  States  Govern  nent  and  the 
Government  of  Mexic  a  engaging  in  a 
joint  project  for  imme  diate  emergency 
removal  of  sediment  in  the  lower 
Colorado  River  in  Me  rico  from  Morelos 
Dam  to  the  Northerly  International 
Boundary  (NIB)  is  available.  A  Notice  of 
Finding  of  No  Signifiiant  Impact  dated 
February  23, 1994,  provided  a  thirty  day 
review  and  comment  period  before 
making  the  Finding  final.  The  Notice 
was  published  in  the  federal  Register 
March  2, 1994  (59  FR  9994-9995). 

Regarding  the  appli  cability  of  NEPA 
to  the  proposed  proje<  1.  the  U.S.  Section 
is  an  integral  part  of  t  le  International 
Boundary  and  Water  i  "ommission 
(IBWC),  an  intematioi  lal  organization 
designated  under  the  ntemational 
Organizations  Immun  ty  Act,  22  U.S.C 
283.  The  proposed  pr  )ject  is  a 
Commission  action  ir  Mexico.  The  U.S. 
Section,  as  a  matter  o  policy  discretion, 
has  carried  out  the  en  /ironmental 
review  for  the  proposi  Ki  emergency 
project.  The  U.S.  Sect  on  considers  the 
Environmental  Asses)  ment  to  be 
adequate  under  the  U  S.  Section's  final 
procedures  for  impler  lenting  NEPA  as 
published  in  the  Federal  Register 


September  2, 1981  (46  FR  44083). 
Pursuant  to  these  procedures,  the  U.S. 
Section  consulted  with  the  Department 
of  State  and  has  been  advised  that  NEPA 
.  is  not  applicable  to  this  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Conrad  G.  Keyes,  Jr.,  Principal 
Engineer.  Planning,  United  States 
Section,  International  Boundary  and 
Water  Commission,  United  States  and 
Mexico,  4171  North  Mesa  Street,  C-310, 
El  Paso,  Texas  79902.  Telephone:  915/ 
534-6703.  ^ 

SUPPLEMENTARY  INFORMATKM: 

Proposed  Action 

The  action  proposed  is  for  the  United 
States  Government  and  the  Government 
of  Mexico  to  engage  in  a  joint  project  to 
remove  sediment  in  the  lower  Colorado 
River  in  Mexico  from  Morelos  Dam  to 
the  Northerly  Internationa!  Boundary 
(NIB). 

The  need  for  the  project  arises  from 
extraordinary  winter  storm  runoff  in 
1993  in  the  Gila  River  basin  which 
resulted  in  the  filling  and  spilling  of 
Painted  Rock  Dam,  located  some  116 
miles  (187  kilometers)  upstream  of  the 
Gila  River's  confluence  with  the 
Colorado  River.  The  sustained  high 
flows  carried  a  large  sediment  load, 
causing  dangerous  accumulations  in  the 
international  boundary  segment  of  the 
Colorado  River. 

The  sediment  removal  is  necessary  to 
provide  immediate  flood  control  relief 
in  the  vicinity  of  Morelos  Dam  and  to 
enable  Mexico  to  receive  full  deliveries 
of  their  1944  Treaty  waters.  All 
sediment  removal  activities  will  be 
conducted  in  Mexico. 

Alternatives  Considered 

Three  alternatives,  including  the  No 
Action  Alternative  and  the  Proposed 
Action  Alternative,  were  considered: 

1.  No  Action  Alternative — This 
alternative  would  result  in  accumulated 
sediment  not  being  removed  from  the 
lower  Colorado  River  in  the  vicinity  of 
Morelos  Dam.  Mexico  would  not  be  able 
to  divert  full  domestic  and  irrigation 
allotments.  Serious  impacts  to  human 
health  could  result  from  an  absence  of 
an  adequate  domestic  water  supply. 
Sediment  accumulation  in  the  Morelos 
Dam  system  would  increase  flood  stage 
elevations.  The  United  States  would  not 
be  acting  in  furtherance  of  the  1944 
Water  Treaty  requirement  to 
recommend  and  carry  out  flood  control 
activities  and  the  1970  Boundary  Treaty 
requirements  for  boundary  preservation. 

2.  Proposed  Action  Alternative — This 
alternative  is  a  joint  United  States/ 
Mexico  emergency  project  to  remove 
sediment  upstream  of  the  Morelos  Dam 


flood  control  gates  to  the  NIB,  and 
downstream  of  the  Morelos  Dam  intake 
gates  in  the  Mexican  intake  canal.  The  . 
IBWC,  on  behalf  of  the  United  States 
and  Mexico,  would  coordinate  the  work 
utilizing,  as  authorized  in  the  1944 
Water  Treaty,  the  resources  of  the  U.S. 
Department  of  Interior,  Bureau  of 
Reclamation  (Reclamation),  and  the 
Mexican  National  Water  Commission. 

The  project  includes  the  removal  of 
an  estimated  minimum  183,000  cubic 
yards  (140,000  cubic  meters)  of 
sediment  downstream  of  the  Morelos 
Dam  intake  structure  in  the  Mexican 
intake  canal  and  removal  of  an 
estimated  minimum  314,000  cubic 
yards  (240,000  cubic  meters)  of 
sediment  immediately  upstream  of 
Morelos  Dam  in  the  Colorado  River,  also 
in  Mexico,  up  to  the  NIB.  Work  will  be 
performed  utilizing  dredging 
equipment.  It  may  also  be  necessary  to 
use  earth  moving  equipment  along  the 
Mexican  bank  of  the  Colorado  River. 
The  spoil  material  will  be  temporarily 
placed  in  Mexico  just  upstream  of 
Morelos  Dam.  Mexico  will  remove  the 
spoil  material  to  a  permanent  disposal 
site  in  Mexico  in  the  near  future.  The 
United  States  will  advise  Mexico  on 
disposal  site  preparation  in  that 
country.  The  sediment  was  tested  for 
the  presence  of  pesticides  and  heavy 
metals.  The  results  do  not  show  the 
presence  of  pesticides  and  the  metals 
compare  favorably  with  Arizona 
background  data  and  the  element 
baseline  for  western  U.S.  soils.  The 
results  of  the  tests  are  included  in  the 
Final  Environmental  Assessment. 

This  alternative  will  improve  the 
flood  carrying  capacity  in  the  Colorado 
River  to  pass  flood  flows  through  the 
NIB  similar  to  those  experienced  during 
the  1993  Gila  River  floods.  The  Morelos 
Dam  system  will  also  allow  Mexico  to 
fully  divert  the  waters  delivered  by  the 
United  States  under  the  1944  Water 
Treaty  along  with  small  flood  flows  that 
may  arrive  at  the  NIB.  The  United  States 
would  be  acting  in  furtherance  of  the 
1944  Water  Treaty  requirement  to 
recommend  and  carry  out  flood  control 
activities  and  the  1970  Boundary  Treaty 
requirements  for  boundary  preservation. 

3.  Sediment  Removal  ana  Flood 
Control  Alternative — This  alternative 
would  result  in  the  United  Stales  and 
Mexico  concluding  an  international 
agreement  through  a  Minute  of  the 
IBWC  for  sediment  removal  in  the 
Colorado  River  from  the  confluence  of 
the  Gila  River  to  the  lower  end  of  the 
Mexicali  Valley  Irrigation  District, 
including  the  Morelos  Dam  intake  canal. 
This  action  would  restore  the  carrying 
capacity  of  the  river  channel  to  about 
25,000  cubic  feet  per  second  (708)  cubic 


nifcicrs  per  second)  to  permit  passage  of 
the  100-year  flood  discharge  of 
approximately  40,000  cubic  feet  per 
second  (1,130  cubic  meters  per  second) 
with  overbank  discharges  that  will  not 
overtop  or  endanger  flood  control  levees 
in  either  the  United  States  or  in  Mexico. 
This  activity  would  also  improve  the 
Colorado  River  channel  gradient  in  the 
lower  end  of  the  Mexicali  Valley 
Irrigation  District  to  increase  the 
velocity  of  flood  flows  into  the  Laguna 
Salada  diversion  channel  and  to  the 
Gulf  of  California.  This  alternative 
would  also  allow  the  United  States  and 
Mexico  to  resolve  existing  boundary 
issues  and  other  differences  in  a 
cooperative  manner. 

This  alternative  would  be  a  major 
federal  undertaking  which  could  not  be 
accomplished  within  the  short  time 
needed  to  correct  water  diversion 
problems  or  handle  potential  significant 
flood  events  during  1994.  An 
undertaking  of  this  magnitude  would 
also  involve  a  consideration  of  river 
stabilization  and  river  rectifications  in 
addition  to  sediment  removal.  Such 
activities  would  require  extensive  cost- 
benefit  analysis  and  environmental 
impact  evaluation.  This  ahernative  was 
therefore  not  given  further 
consideration.  Instead,  the  elements  of 
this  alternative  were  considered  as 
elements  that  merit  considerable 
binational  study  for  a  possible  longer 
term  activity. 
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Availability 

Single  copies  of  the  Final 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact  may  be 
obtained  at  the  above  address. 

Dated:  July  22. 1994. 
Suzette  Zaboroski, 

Staff  Counsel. 

IFR  Doc.  94-18455  Filed  7-28-94;  8:45  am| 

BILUNG  COOC  471(H»-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  and 
Operation  of  a  Federal  Correctional 
institution  in  Pollock,  Louisiana 

AGENCY:  Bureau  of  Prisons,  Justice. 

ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 


SUMMARY: 
Proposed  Action 

The  U.S.  Department  of  Justice. 
Federal  Bureau  of  Prisons  has 
determined  that  a  new  Federal 
Correctional  Institution  (FCI)  is  needed 
in  its  system.  The  Bureau  will  evaluate 
a  proposed  site  located  in  Grant  Parish, 
near  the  Town  of  Pollock,  for  the 
construction  of  a  Federal  Correctional 
Institution. 

The  Federal  Bureau  of  Prisons 
proposes  to  construct  a  Federal 
Correctional  Institution  at  the  Municipal 
Airport  located  in  Pollock,  Louisiana. 
The  overall  .site  is  sufficient  for  the 
development  of  the  proposed  facility. 
Additionally,  the  site  would  be  used  for 
road  access,  inmate  housing, 
administration,  programs  and  services, 
parking  and  support  facilities. 

In  the  process  of  evaluating  the  tract 
of  land,  several  aspects  will  receive  a 
detailed  examination  including  utilities, 
traffic  patterns,  noise  levels,  visual 
intrusion,  threatened  and  endangered 
species,  cultural  resources,  and  socio- 
economic impacts. 

Alternatives 

In  development  of  the  DEIS,  the 
options  of  no  action  and  alternative  sites 
for  the  proposed  facility  will  be  fully 
and  thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities 
for  public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  at  a 
location  convenient  to  the  citizens  of 
Pollock.  The  meeting  will  be  well 
publicized  and  will  be  held  at  a  time 
which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition, 
public  information  meetings  have  been 
held  and  will  be  continued  by 
representatives  of  the  Bureau  of  Prisons 
with  interested  citizens,  officials  and 
community  leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  directed  to: 
Debra  J.  Hood,  Site  Specialist,  Site 
Selection  and  Environmental  Review 
Specialist,  Federal  Bureau  of  Prisons, 
320  First  Street  NW..  Washington,  D.C. 
20534,(202)514-6470. 


Dated:  July  18. 1994. 

Patricia  K.  Sledge. 

Chief,  Site  Selection  and  Environmental 
Review  Branch. 

IFR  Doc.  94-17979  Filed  7-28-94;  8  45  am) 
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DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act4^ 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  wage  dete  Tnination 
decisions,  and.modil  ications 
suf)ersedes  decisions 
expiration  dates  and 
their  date  of  notice  ii 
Register,  or  on  the 
is  received  by  the  agency 
earlier.  These  decision 
accordance  with  the 
CFR  Parts  1  and  5.  Afccord 
applicable  decision, 
modiHcations  issued , 
part  of  every  contrac 
the  described  work 
geographic  area  indicted 
an  applicable  Federa 
law  and  29  CFR  Part 
and  fringe  benefits 
published  herein,  a 
contained  in  the  Go\4Brnment 
Office  (GPO)  docum«  nt 
"General  Wage  Deteim 
Under  The  Davis-Ba<|on 
Acts,"  shall  be  the 
contractors  and  su 
laborers  and  mechanics. 


V'U 
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Any  person,  organ  zat 
governmental  agenc) 
in  the  rates  determi 
encouraged  to  submi; 
fringe  benefit  inform^t 
consideration  by  the 
Further  information 
explanatory  forms 
submitting  this  data 
writing  to  the  U.S.  D^partm 
Employment  Standafds 
Wage  and  Hour  Divi 
Wage  Determination; ; 
Avenue,  N.W.,  Room 
Washington,  D.C.  20 
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and 
thereto,  contain  no 
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the  Federal 
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whichever  is 
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ingly,  the 
ogether  with  any 
must  be  made  a 
for  performance  of 
ithin  the 

as  required  by 
prevailing  wage 
5.  The  wage  rates 
notice  of  which  is 
which  are 

Printing 
entitled 
malions  Is^ed 
And  Related 
minimum  paid  by 
be  jntractors  to 


ion.  or 
having  an  interest 

as  prevailing  is 
wage  rate  and 
ion  for 
Department, 
ind  self- 
tfle  purpose  of 
nay  be  obtained  by 
lent  of  Labor, 

Administration, 
:  ion,  Division  of 
.  200  Constitution 
S-3014, 
10. 


Withdrawn  General  Wage 
Determination  Decis  on 

"nfis  is  to  advise  al  I  interested  parties 
that  the  Department  )f  Labor  is 
withdrawing,  from  tl  e  date  of  this 
notice,  General  Wage  Determination 
Nos.  IL94004G  and  11,940081  dated 
April  29,  1994. 

Agencies  with  con  itruction  projects 
pending,  to  which  this  wage  decision 
would  have  been  apjlicable,  should 
utilize  the  project  de  ermination 
procedure  by  submit  ing  a  SF-308. 
Contracts  for  which  (ids  have  been 
opened  shall  not  be  <  ffected  by  this 
notice.  Also,  consist*  nt  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  c  ays  from  the  date 
of  this  notice,  this  ac  ion  shall  be 
effective  unless  the  a  ^ency  finds  that 
there  is  insufficient  t  me  to  notify 
bidders  of  the  chang(  i  and  the  finding  is 
Horumented  in  the  c  mtract  file. 


New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State. 

Vofume  in 

Florida 

FL94-O094  (JUL.  29,  1994) 
Georgia 

GA94-0082  (JUL.  29. 1994) 
North  Carolina 

NC94-0050  (JUL.  29, 1994) 
South  Carolina 

SC94-0036  (JUL.  29.  1994) 

Volume  V 

Nebraska 

NE94-0058  (JUL.  29,  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ94-0602  (FEB.  11. 1994) 
New  York 

NY94-0002  (FEB.  11. 1994) 

NY94-(X)04  (FEB.  11.  1994) 

NY94-0005  (FEB.  11.  1994) 

NY94-0006  (FEB.  11. 1994) 

NY94-0011  (FEB.  11,  1994) 

NY94-0012  (FEB.  11. 1994) 

NY94-0014  (FEB.  11,  1994) 

NY94-0015  (FEB.  11. 1994) 

NY94-O019  (FEB.  11,  1994) 

NY94-O020  (FEB.  11. 1994) 

NY94-0031 (FEB.  11. 1994) 

NY94-0032  (FEB.  11,  1994) 

NY94-0033  (FEB.  11. 1994) 

NY94-0034 (FEB.  11, 1994) 

NY94-0036  (FEB.  11. 1994) 

NY94-0038  (FEB.  11.  1994) 

NY94-0040  (FEB.  11. 1994) 

NY94-0042  (FEB.  11.  1994) 

NY94-0047  (FEB.  11. 1994) 

NY94-^X)48  (FEB.  11. 1994) 

NY94-O049  (FEB.  18.  1994) 

NY94-O051  (FEB.  18.  1994) 

NY94-0060  (APR.  1. 1994) 

Volume  II 

Maryland 

M'D94-0017  (FEB.  11. 1994) 
Pennsylvania 

PA94-0009  (FEB.  11.  1994) 

Volume  III 

Alabama 

AL94-0027  (FEB.  11.  1904) 
Florida 

FL94-0045  (FEB.  11.  1994) 


FL94-0092  (FEB. 
Georgia 

GA94-0003  (FEB. 
Kentucky 

KY94-O003  (FEB. 

KY94-O004  (FEB. 

KY94-0007  (FEB. 

KY94-0025  (FEB. 

KY94-0027  (FEB. 

KY94-0028  (FEB. 

KY94-0029  (FEB. 

KY94-0035 (FEB. 


11.1994) 

11,1994) 

11.1994) 
11.1994) 
11.  1994) 
11.1994) 
11.1994) 
11.1994) 
11.1994) 
11.1994) 


Volume  rv 

Illinois 

IL94-0060  (APR.  15. 1994) 
Michigan 

MI94-0002  (FEB.  11. 1994) 

MI94-0004  (FEB.  11. 1994) 

MI94-O017(FEB.  11.1994) 

MI94-0039  (FEB.  11, 1994) 

Volume  V  - 

Iowa 

IA94-0004  (FEB.  11. 1994) 
New  Mexico 

NM94-0001  (FEB.  11. 1994) 

Volume  VI 

Alaska 

AK94-0001  (FEB.  11. 1994) 
California 

CA94-0001  (FEB.  11,  1994) 

Cj\94-«002  (FEB.  11. 1994) 
Iduho 

ID94-0O01  (FEB.  11. 1994) 
Washington 

U'A94-0001  (FEB.  11.  1994) 

VVA94-0003  (FEB.  11.  1994) 

WA94-0007  (FEB.  11, 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be  • 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
Slates  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington.  D.C  this  22nd  day 
of  July  1994. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
IFR  Doc.  94-18303  Filed  7-28-94;  8:45  am) 
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Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Progran>;  Availability  of 
Benefits  Quality  Control  Annual  Report 
Results 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  Availability  of  the 
Unemployment  Insurance  Benefits 
Quality  Control  Annua)  Report  for 
Calendar  Year  1993. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the 
Unemployment  Insurance  (UI)  Quality 
Control  (QC)  1993  Annual  Report  which 
contains  the  resuhs  of  each  State's 
Benefits  Quality  Control  (BQC)  Program 
and  how  it  may  be  obtained. 
DATES:  The  Federal  digest  will  be 
available  after  July  30,  1994. 
ADDRE^ES:  Copies  may  be  obtained  by 
writing  to  Mary  Arm  Wyrsch,  Director, 
Unemployment  Insurance  Service,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  NW.,  Room  S- 
4231,  Washington,  D.C  20210.  The 
digest  and  this  notice  contain  a  list  of 
names  and  addresses  of  persons  in  each 
State  who  will  pro\ide  additional 
information  regarding  the  individual 
State  report  and  clarifications  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Sharkey,  Chief,  Division  of  System 
Operations  and  Analysis,  Office  of 
Quality  Control  at  202-219-7656.  (This 
is  not  a  toll  free  number.) 
SUPPLEMENTARY.INFORMATION:  Each 
week,  staff  in  each  State's  Employment 
Security  Agency  investigate  random 
samples  of  UI  benefit  payments  and 
record  information  based  on  interviews 
with  claimants,  employers,  and  Itiird 
parties  to  determine  whether  State  law, 
policy,  and  procedure  were  followed 
correctly  in  processing  the  sampled 
payment. 

The  Department  of  Labor  is 
publishing  results  from  the 
investigations  in  a  digest  which 
includes  information  on  the  52 
jurisdi».tion  participating  in  the  UI  QC 
program.  Five  items  are  reported  for 
each  State:  total  UI  benefit  dollars  paid 
to  the  population  of  claimants,  size  of 


the  QC  samples,  and  the  percentages  of 
proper  payments,  overpayments,  and 
underpayments  in  the  population 
estimated  bom  the  QC  investigations. 
Ninety-five  percent  confidence  intervals 
have  been  computed  for  each  of  the 
three  percentages  presented  (proper 
payments,  overpayments,  and 
underpayments).  States  have  been 
encouraged  to  proxdde  narratives  to 
further  clarify  the  meaning  of  the  data 
based  on  their  specific  situations. 
Since  State's  laws,  policies,  and 
procedures  vary  considerably,  the  data 
carmot  be  used  to  draw  comparisons  - 
among  States. 

In  addition,  each  State  has  published 
its  Annual  Report  separately.  Persons 
wanting  clarification  or  additional 
information  concerning  a  specific 
State's  report  are  encouraged  to  contact 
the  individual  identified  in  the  attached 
mailing  list. 

Signed  at  Washington,  D.C.  on  July  21. 
1994. 

Doug  Ross,  * 

Assistant  Secretary  of  Labor  for  Employment 
arrH  Training. 

State  Contacts 

Alabama 

Bill  Mauldin,  QC  Supervisor,  Department  of 
Industrial  Relations.  649  Monroe  Street, 
Room  321,  Monfgomerv.  AL  36131,  (205) 
242-81.30 

Alaska 

Kiiren  Van  Duvsuldorp,  Q.C  Data  Analyst, 
Alaska  Department  of  Labor.  P.O.  Box 
21149.  Juneau.  AK  99802-1149,  (907)  465- 
3000,. 

Arizona 

Diwn  Berggrnn.  Employment  .Security 
Administration.  Technical  Support 
Section.  Dt'partmcnl  of  Economic  Security. 
PO.  Box  6123,  Site  701B-4.  I'hoenix,  AZ 
85005.  (602)  542-3771. 


Arkansas 

Norma  Maddt;n.  QC  Supervisor,  AR 
Employment  .Security  Department.  P.O. 
Box  2981,  LiMle  Rock.  AR  72203.  (501) 
324-9646 

California 

Suziinne  Schroeder,  Office  of  Gjnstituent 
Affairs.  Employment  Development  Dept.. 
P.O.  Box  826880.  MIC  85,  Sacramento.  CA 
94280-0001 ,1916)  654-9029. 

Colorado 

Glenn  Reynolds  or  Bill  Lafferty.  Colorado 
Dept.  of  Labor  &  Employment.  Quality 
Control  Unit,  UI  .Staff  Services,  393  South 
Harland.  Lakmvood,  CO  89226.  f  303)  937- 
4905. 

Connecticut 

Robert  Pollick,  Director  of  Communications. 
Employment  .Security  Division.  200  Folly 


Brook  Boulevard.  Wethersfield.  CT  06109. 
(203)  566-1374. 

Delaware 

W.  Thomas  MacPherson.  Director.  Division 
of  Unemployment  Insurance.  P.O.  Box 
9029.  Newark.  DE  19714.  (302)  368-6735. 

District  of  CohimUa 

Roberta  Bauer,  Assistant  Director. 
tJompliance  &  Independent  Monitoring,  W: 
Dept.  of  Emplovment  Services,  500  "C" 
Slreift.  NW..  Washington.  DC  20001,  (202) 
724-7492. 

Florida 

lames  M.  Everington.  Florida  Dept.  Labor  & 
Emp.  Security.  Caldwell  Building,  Room 
106.  Tallahassee,  FL  32399-0209,  (904) 
921-3548. 

Georpa 

Commissioner  David  Poythross.  Georgia 
D«^partment  of  Labor.  148  International 
Blvd.,  NE..  Suite  600,  Atlanta.  GA  30303, 
(404)656-3011. 

Hawaii 

Doiiglds  Odo,  UI  Administrator.  D«;pt.  of 
L.abor  &  Ind.  Relations.  830  Punchbowl 
.Stnwt,  Htiiiolulu.  Hawaii  96813.  (808)  586- 
9069. 

Idaho 

Dale  Edstrom.  QC  Research  Analyst,  Idaho 
D«;partment  of  Employment.  317  Main 
Street.  Boise,  ID  83735.  (208)  334-6290. 

lUinois 

Joseph  Wo)(  tk.  Department  of  Emplovment 
S<Kurity,  One  Congress  Center,  QC  Unit. 
Rtxjm  301,  401  South  State  Street,  Chicago, 
IL  60605,  (312)  793-1175. 

Indiana 

.Sandy  Jesse,  Quality  Control  Supervisor. 
Department  of  Workforce  Development,  10 
North  .Senate  Avenue.  Indianapolis.  IN 
46204.(317)233-6676. 

Iowa 

Larry  Venenga.  QC  Supervisor.  Iowa  Dept  of 
Empioymcnl  .Services.  1000  East  Grand 
Avenue.  This  Moines.  lA  50319.  (515)  281- 
8398 

Kansas 

Joseph  Ybarra.  QC  Supervi.sor.  401  .SW 
Topeka  Blvd..  Topcka.  KS  66603.  (913J 
296-^077 

'Kentucky 

Ed  Flint.  Director.  Div.  of  Unemployment 
Insurance.  2nd  Floor,  275  East  Main  Stnt>t. 
Frankfort.  KY  4t)621.  (502)  564-5283. 

Louisiana 

Marianne  Sullivan.  UI  Claims  Coordinator, 
Louisiana  Dept.  of  Labor.  P.Q.  Box  94094- 
9094.  Baton  Rouge.  LA  70804-9094.  (504) 
342-7103. 

Maine 

Gail  Thayer.  UI  Direi  tor.  Bureau  of 
Employment  Security.  20  Union  Street. 
Augusta.  ME  04330.  (207)  287-2316 

Maryland 
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Thomas  Wcndel,  Executive 
Unemployment  Insui  ance 
of  Econ.  &  Emp.  Devt  lopment 
Eutaw  Street.  Baltimyro 
333-5306. 


Massachusetts 

Rena  Kottcamp.  Director 
Division  of  Employm  ent 
F.  Hurley  ES  Building, 
(617)626-6556. 

Michigan 

Powell  Cozart,  Bureau 
Investigations.  MI  Er  i 
Commission.  Fisher 
3011  West  Grant  Blv 
(313)  876-5691. 

Minnesota 

Marti  Huiras,  Minnesi 
Training.  QC  Unit 


of  Research. 

Security.  Charles 
.Boston.  MA  02114. 


Onager.  Audits  and 
ployment  Security 
uilding.  Suite  1030. 
.,  Detroit.  Ml  48202. 


Roberts  Street.  St. 
296-5347. 


olb  Dept.  of  Jobs  & 
2i  id  Floor.  390  North 
PaJd.MN  55101.  (612) 


Mississippi 

Merrill  Merkle.  MS  Embloy 
Comm..  P.O.  Box  16S  J 
39215-1699,  (601)  9qi 

Missonri 

Marilyn  Hutcherson. 
Missouri  Division  of 
Box  59.  Jefferson  Cit) 
751-3670. 


A;st 


Dir.  for  UI. 
imp.  Security.  P.O 
MO  65104.  (314) 


Montana 

Rod  Sager.  Admin  istratbi 
Industry.  Uncmployr  lent 
Division.  P.O.  Box  11  28 
59624,(406)444-272  3 


Nebraska 

Will  Sheehan.  Admini^ator  I'i  Benefits 


Don  Cammill.  Administrator 
Evaluation.  P.O.  Box 
68509-4600.  (402)  4^11 

Nevada 

Krtren  Rhodes.  Public  I 
Dept.  of  Empioymeni 
Rehabilitation.  500  E 
City.  NV  89713.  (702 


Enrpl 


New  Hampshire 

Paul  Grace.  QC  Superv 
Unit.  NH  Dept.  of 
West  Street.  ConcosTl 
228-4073. 

New  fersey 

I'uulette  Laubsch.  Assiilta 
Employment  Secu 
Jersey  Department 
Tn>n'ton.NI  08625. 


jrit; 


New  Mexico 

B«>tty  Campbell.  QCSu 
Control  Section.  New 
of  Labor.  401  Broaf 
NM  87103.  (505)  841^8434 

New  York 

Ciiarles  G.  Kilb.  Directcjr, 
S  Compliance.  NY 
Libor.  .State  Office  ( 
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Director. 
Division,  Dept. 
1100  North 
MD  21201.  (301) 


ment  Security 
Jackson.  MS 
7764. 


LA-pt.  of  Labor  and 
Insurance 
Helena.  MT 


.  UI  Program 
M600.  Lincoln.  NE 
-9000. 


formation  Officer. 
Training,  and 
Third  Street.  Carvoii 
687-4620. 


«or.  Quality  Control 
oyment  Security.  10 
NH  03301.  (603) 


nt  Commissioner. 
&  job  Training.  New 
of Mbor.  CN  058. 
984-5666. 


am' 


icrvi&or.  Quality 
Mexico  Department 
ly  N.E..  Albuquerque. 


Division  of  Audit 

Department  of 

mpus.  Building  12— 


Stite 


Room  261.  Albany.  NY  12240.  (518)  457- 
0284. 

North  Carolina 

Preston  L  Johnson.  Asst  Comm.  for 
Unemployment  Insurance.  Employment 
Security  Comm.  of  NC,  P.O.  Box  25903. 
Raleigh.  NC  27611.  (919)  733-3121. 

North  Dakota 

John  Welder,  Job  Insurance  Director.  Job 
Service  North  Dakota.  P.O.  Box  1537. 
Bismarck.  ND  58502.  (701)  224-2825. 

Ohio 

Gay  M.  Gilbert.  Deputy  Director.  Ohio  Bureau 
of  Employment  Services,  145  South  Front 
Street.  P.O.  Box  1618.  Columbus.  OH 
43216.  (614)  466-9755. 

Oklahoma  ' 

Terry  McHale,  QC  Sup<;r\isor,  Oklahoma 
Employment  Security  Comm..  Will  Rogers 
Memorial  Office  BIdg..  Rm.  102.  Oklahoma 
City.  OK  73105.  (405)  557-7206. 

Oregon 

James  Mosley.  QC  Supervisor,  Oregon 
Employinent  Department.  875  Union  Strwt 
N.E..  Salem.  OR  9731  f.  (5a3)  373-7963. 

Pennsylvania 

Jack  Rudy.  Director,  Bureau  of 
Unemployment  Compensation  Benefits 
and  Allowances.  Department  of  Labor  & 
Industry.  415  Labor  and  Industry  Building. 
Harrisburg,  PA  17121,  (717)  787-3547. 

Puerto  Rico 

Carmen  Otero  de  McCuUoch.  Assistant 
Secretary.  Puerto  Rico  Dept.  of  Labor  and 
Human  Resources.  505  Munoz  Rivera 
Avenue.  Hato  Rcy.  PR  00918.  (809)  754- 
2131 

Rhode  Island 

Mar\'in  Perry.  Dinsctor.  Department  of 
Emplo>'ment  Security.  24  .Mason  Street, 
lYovidence,  RI  02903,  (401)  277-3648. 

South  Carolina 

R.  Michael  Baker,  Deputy  Exec.  Dir., 
Unemploj-ment  Insurance,  P.O.  Box  995. 
Columbia,  SC  29202.  (803)  737-2400. 

South  Dakota 

Dennis  Angerhofer,  Unemployment 
Insurance  Division,  Department  of  Labor, 
P.O.  Box  4730,  Aberdeen.  SD  57402-4730. 
(605)  622-2005. 

Tennessee 

Ann  Ridings.  Supervisor,  Quality  ContnjI 
Unit.  TN  Department  of  Employment 
Security,  10th  Floor,  Volunteer  Plaza  Bldg  , 
500  James  Robertson  Parkway.  Nashville. 
TN  37245-2700.  (615)  741-3190. 

Texas 

Bert  West.  QC  Super\'isor,  UI  Quality 

Control,  Texas  Employment  Commission. 

TEC  Building.  101  E.  15th  Street.  Austin, 

TX  78778,  (512)  463-2394. 
or 
Mike  Sheridan,  Director.  Unemployment 

Insurancr,  Texas  Employnieut 


Commission,  TEC  Building.  101  E.  15th 
Street.  Austin.  TX  78778.  (512)  463-0735. 

Utah 

Terry  Bums,  Director,  Unemployment 
Insurance,  Department  of  Employment 
Security.  174  Social  Hall  Avenue.  P.O.  Box 
11249.  Salt  Lake  City,  UT  84147.  (ftOl) 
533-2201. 

Vermont 

Robert  Herbst.  Quality  Control  Chief.  Dept.  of 
Employment  &  Training.  P.O.  Box  488. 
Montpelior.  VT  05602.  (802)  828-4382. 

Virginia 

F.W.  Tucker  IV.  Chief  of  Benefits. 
Unemployment  Insurance  Services, 
Virginia  Employment  Commission.  P.O. 
Box  1358.  Richmond.  VA  23211.  (R()4) 
786-3032. 

Washington 

Teresa  Morris,  Director,  WA  Employment 
Security  Department,  Office  of 
Management  Review.  P.O.  Box  90465, 
Olympia,  WA  98507-9046,  (206)  493- 
9435. 

West  Virginia 

Andrew  N.  Richardson,  Ckimniissioner, 
Bureau  of  Employment  Programs.  State 
Office  Building.  112  California  Avenue. 
Charleston.  WV  25305.  (304)  558-2630 

Wisconsin 

Chet  Frederick.  Wl  Dept.  of  Industry.  Labor 
and  Human  Relations,  Quality  Control 
Unit,  P.O.  Box  7905,  Madistm.  WI  53707. 
(608)  266-8260. 

Wyoming 

Beth  Nelson.  Administrator.  U  I 
Administration,  P.O.  Box  2760.  (Jisper. 
WY  82602.  (307)  235-3254. 

JFR  Doc.  94-18199  Filed  7-28-94.  8:45  ami 
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Notice  of  Attestations  Filed  By 
Facilities  Using  Nonimmigrant  Aliens 
as  Registered  Nurses 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  that  have  submitted 
attestations  (Form  ETA  9029  and 
explanatory  statements)  to  one  of  four 
Regional  Offices  of  DOL  (Boston. 
Chicago.  Dallas  and  Seattle)  for  the 
purpose  of  employing  nonimmigrant 
alien  nurses.  A  decision  has  been  made 
on  these  organizations'  attestations  and 
they  are  on  file  with  DOL. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  suppoiling 
explanatory  statements  are  also 


available  for  inspection  in  the  U.S. 
Employment  Service.  Employment  and 
Training  Administration,  Department  of 
Labor.  Room  N-4456,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  Department  of  Labor. 
The  address  of  such  offices  are  found  in 
many  local  telephone  ciirectories.  or 
may  be  obtained  by  writing  to  the  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  Department 
of  Labor,  Room  S-3502.  200 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process: 

Chief.  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 
Regarding  the  Complaint  Process: 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  will  be  made  to  the  Chief,  Farm 
Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 


Federal  Register  /  Vol.  59.  No.  145  /Friday,  July  29,  1994  /  Notices 


38639 


SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i){a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Parts 
655,  Subpart  D,  and  29  CFR  Part  504, 
(January  6, 1994).  The  Employment  and 
Training  Administration,  pursuant  to  20 
CFR  655.310(c).  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing  and  those  which  have 
been  rejected. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 


j)ersons  and  oi^anizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staff. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities  chief  executive 
officer  also  are  listed  to  aid  public 
inquiries.  In  addition,  attestations  and 
explanatory  statements  (but  not  the  full 
supporting  documentation)  are  available 
for  inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  the  attestation, 
such  complaint  must  be  filed  at  the 
address  for  the.  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  D.C.  this  19  day  of 
July  1994. 

John  M.  Robinson, 


Deputy  Assistant  Secretary.  Employment  and 
Training  Administration. 

Division  OF  Foreign  Ubor  Certifications.  Health  Care  Facility  Attestations  Form  ETA-9029 


CEO— Name/facility  name/address 


State 


Action 
date 


ETA  REGION  1 
05«M)«4  to  06/05/94 

Chns  Asmann-Finch,  Castle  Hill  Health  Care  Center,  615-23rd  St..  Union  City,  NJ  07087  201-348-0818 
ETA  CONTROL  NUMBER— 1/212180  ACTIOf^ACCEPTED  o^o-oo.o „ 

'^'c'^™™'.^^"^  ^^'®  ^^^  ^^'®  ^"♦®''  ''*°  Pa'^  Avenue,  East  Orange.  NJ  07017.  201-677-1500 
ETA  CONTROL  NUMBER-1/212163  ACTION-ACCEPTED  .^oi-o^^iow  

Keith  McLaughlin,  Raritan  Bay  Medical  Center.  530  New  Bmnswick  Ave..  Perth  Amboy.  NJ  08861   908-^2-3700 

ETA  CONTROL  NUMBER-1/212182  ACTION-ACCEPTED  ^o-^^  ■ifW  

Jovrto^B.  Soriano.  Hurhan  Touch  Internationai  Corp..  118  New  Hyde  Park  Road,  New  Hyde  Park,  NY  11040,  516^352 

ETA  CONTROL  NUMBER-1/212183  ACTION-ACCEPTED 
David  T.  George,  Kingsboro  Psychiatric  Center,  681  Clarkson  Avenue,  Brooklyn  NY  11203  718-221-7670 

ETA  CONTROL  NUMBER-1/21 1954  ACTION-ACCEPTED  '      °^^'''*'" 

Allen  I.  Hemian,  Nephrology  Foundation  of  Brooklyn,  342  Flatbush  Avenue.  Brooklyn  NY  11238  718-857-3000 

ETA  CONTROL  NUMBER-1/21 2147  ACTION-ACCEPTED  '      '*^="^'^~" 

Arthur  W.  Wheeler,  New  York  Home  IV,  2111  Williamsbridge  Road.  Bronx,  NY  10461  718-824-2837 

ETA  CONTROL  NUMBER-iy212203  ACTION-ACCEPTED  '  

Letkaa  Matias,  Professtonal  Care  &  Consultants.  215-34  Hillside  Ave.,  Queens  Viteoe  NY  11427  718-740-0123 

ETA  CONTROL  NUMBER-1/212179  ACTION-ACCEPTED  ^^  ^8-740-0123 

Marcia  Fisher,  Trinamco  Homecare  Servk»s.  Inc.,  884  E.  233rd  Street.  Bronx,  NY  10466  718-231-6800 

ETA  CONTROL  NUMBER-1/212043  ACTION-ACCEPTED  '  ^^  " "" 

'^Tf.^.^^'!^-  ^"^^  Emptoyment  Agency,  Inc..  71  Swalm  Street.  Westbmy,  NY  11590.  516-338-5590 

ETA  CONTROL  NUMBER— 1/212150  ACTION— ACCEPTED  "-vK«-;,oau  .._ 

06/06«4  TO  06/12W4 

Shirley  Lawler,  Professional  Nurse  Recruitment.  211  Main  Avenue.  Passak:.  NJ  0705S-6402  201-779-1479 
ETA  CONTROL  NUMBER-1/212212  ACTION-ACCEPTED  '  '»"""»•• 

ETA  REGION  1 


05/31/94 
06/02/94 
06/03/94 
06/03/94 
05/31/94 
06/03/94 


NY 


06A)6/94 
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Division  of  Fof  eign  Labor  Certifications,  Health  Care  Facility  Attestations  Form  ETA-9029— Continued 


Raymond  0.  Sanzone 

ETA  control  NUI^BER 
Fred  Lang,  Bamert  Ho  sprtal 

ETA  CONTROL  NUMBER 
Araceli  Jimeno,  Intennr 

ETA  CONTROL  NUMBER 
Laurence  Merits.  River  ./lew 

ETA  CONTROL  NUI  ^BER 
Richard  A.  Pitman.  Sb  xe 

ETA  CONTROL  NUI  ^BER 
Janice  Marcbelle.  Whit  ing 

ETA  CONTROL  NUI  ^BER 
James  A.  Reynolds,  V  Ha     _ 

ETA  CONTROL  NUlJiBER 
Manuel  J.  Vazquez,  Hpspital 

6315. 

ETA  CONTROL 


NUI  ^BER— 1/212346  ACTION— ACCEPTED 


Assoaati  jd 


Oavtd  Friedman,  Alder 

ETA  CONTROL 
Lucia  Roach 

ETA  CONTROL 
Richard  Traykx ,  Centr^ 

ETA  CONTROL 
Steven  H.  Baron 

ETA  CONTROL 
Susan  M  Hashimoto 

ETA  CONTROL 
Urxla  Sirryyi,  Mk^and 

ETA  CONTROL 
Paul  Maine,  Dialysis 

ETA  CONTROL 


NUi/IBER- 


Bakersf  aid 


NU  ^BER 
Broai  Iway 

NU  i^BER 
Burlir  gton 

NU  ABER 

asa  Bonit; 

NU  ABEH 
CokH  iial 

NU  tilBER 
Cren  ;havir 

NU  i^BER 

Golden 


C  Larry  Carr, 

ETA  CONTROL 
David  Fnedman 

ETA  CONTROL 
DavKJ  Fnedman, 

ETA  CONTROL 
Oavid  Fnedman.  Casa 

ETA  CONTROL 
David  Friedman 

ETA  CONTROL 
David  Fnedman 

ETA  CONTROL 
SoJorrxKi  GoJdner. 

986-1550. 

ETA  CONTROL 
David  Fnedman.  Gree^ 

ETA  CONTROL 
David  Fnedman 

ETA  CONTROL 
Stephen  Dixon,  La 

ETA  CONTROL 
David  Fnedman.  Uve 

ETA  CONTROL 
David  Fnedman 

1157. 

ETA  CpNTROL 
David  Fnedman, 

360-1864. 

ETA  CONTROL 
Eve  Murphy.  Mission 
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CEO — Name/facility  name/address 


State 


06/13/94  TO  06/19/94 


Tewksbury  Hospital.  365  East  St..  Tewksbury.  MA  01876.  508-851-7321  

1—1/212348  ACTION— ACCEPTED 

.  680  Broadway,  Paterson.  NJ  07514.  201-977-6600 

—1/212361  ACTION— ACCEPTED 
Health  Care  Personnel.  83  School  House  Lane.  East  Brunswick.  NJ  08816.  908-220-8109 
1/212349  ACTION— ACCEPTED 

Red  Bank.  NJ  07701.  908-530-2222  


Somers  Point.  NJ  08244.  609-653-3421 


Medical  Center.  One  Riverview  Plaza. 

—1/212376  ACTION— ACCEPTED 

Memonal  Hospital.  1  E.  New  York  Ave., 

1—1/212481  ACTION— ACCEPTED 
Healthcare  Centef,  3000  Hilltop  Road.  WNting.  NJ  08759.  90&-849-4400 

1—1/212375  ACTION— ACCEPTED 
Mary  Immaculate  Nursing  Home.  301  Hackett  Blvd..  Albany,  NY.  12208.  518-482- 
-1/212379  ACTION— ACCEPTED 
Matilde  Brenes.  Box  2957  J  Street.  b9  Ext.  Hnas..  Davila.  Bayamon.  PR  00960.  809-786- 


-3363 


ETA  REGION  10 
05/30/94  TO  06/05/94 


Tenace  Convalescent  Hosp..  1240  South  Hoover  Street.  Los  Angeles,  CA  900o6,  213-382-8461 
10/204526  ACTION— ACCEPTED 

Health  Professionals,  6095  Bnstol  Parkway  #100.  Culver  City.  CA  90230,  310-417-301 1  

10/204423  ACTION— ACCEPTED 

Gardens  Conv.  Hospital.  1355  Ellis  Street.  San  Francisco.  CA  94115.  415-576-2967  

NUMBER— 10/204441  ACTION— ACCEPTED 

H.  Baron,  MD,  PhD.  23928  Lyons.  Suite  107.  Newhall.  CA  91321.  805-254-2220  

NUMBER— 10/204444  ACTIOt^— ACCEPTED 

jt.  Francis  MedicaJ  Center.  2230  Uliha  Street,  Honolulu.  HI  96817,  808-547-6290  

10/204440  ACTION— ACCEPTED 

Dare  Center,  436  E  Midland  Blvd.  Nampa.  ID  83651 .  20&-466-7803 

NUMBER— 10/204377  ACTION— ACCEPTED 

Stems.  3100  W  Charleston  Blvd.  Las  Vegas.  NV  89102.  702-878-0908 

NUMBER— 10/204430  ACTION— ACCEPTED 


NUI  i4BER- 


NU  i/IBER- 


CA 

CA 

CA 

CA 

HI 

ID 

NV 


06/06/94  TO  06/12/94 


Memonal  Hospital.  420-34th  Street,  Bakersfield,  CA  93301,  805-327-1792 

—10/204548  ACTION— ACCEPTED 

Manor  Convalescent  Hosp.,  605  W.  Broadway,  Glendale,  CA  91204.  818-246-7174  

10/20457  ACTION— ACCEPTED 
Convalescent  Hospital,  845  S.  Burlington  Avenue.  Los  Angeles,  CA  90057.  213-381-5585  .. 
1-10/204539  ACTION— ACCEPTED 

Bonrta  Convalescent  Hospital.  535  E.  Bonita  Avenue.  San  Dimas.  CA  91773.  818-967-21 17  

1—10/20458  ACTION— ACCEPTED 

Care  Center.  1913  E.  5th  Street.  Long  Beach.  CA  94802,  310-432-5751  

1— ia'20459  ACTION— ACCEPTED 

Nursing  Home.  1900  Longwood  Avenue.  Los  Angeles.  CA  90016.  213-933-^1560 

1—10/204540  ACTION— ACCEPTED 
State  West  Valley  Conval  Hospital.  Inc..  7057  Shoup  Avenue.  Canoga  Park.  CA  91307,  8i8- 


NuMBER— 10/20444  ACTION— ACCEPTED 

Acres  Lodge,  8101  E.  Hifl  Dnve.  Rosemead.  CA  91770.  818-280-568  

NUMBER— 10/204540  ACTION— ACCEPTED 
Impe  lal  Convalescent  Hospital,  1 1441  Ventura  Blvd..  Studio  City.  CA  91604.  213-877-7077  

NU  i/(BER— 10/204531  ACTION— ACCEPTED 

Pal  ma  Intercommunity  Hospital.  7901  Walker  Street.  La  Palma.  CA  90623.  714-670-6089  

NU  i^BER— 10/204545  ACTION— ACCEPTED 

I  )ak  Rehabilitation  Center,  537  W.  Live  Oak,  San  Gabriel,  CA  91776,  818-289-3763 

NUt^BER— 10/204541  ACTIOri— ACCEPTED 
Long^xxl  Manor  Convalescent  Hosp..  4853  W.  Washington  Blvd..  Los  Angeles.  CA  90016.  213-935- 

NUMBER— 10/204542  ACTION— ACCEPTED 
Mag4olia  Gardens  Convalescent  Hosp..  17922  San  Fernando  Mission,  Granada  Hills.  CA  91344.  818- 

NUMBER— 10/204532  ACTION— ACCEPTED 

en^ce  Conv  Hospital.  623  W  Junipero  St..  Santa  Bartjara.  CA  93105.  805-682-7443 


CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 
CA 
CA 

CA 

CA 


Action 
date 


06A)3/94 
06/01/94 
06/02/94 
06/03/94 
06/03/94 
05.31/94 
06/02/94 


06/09/94 
0607/94 
06/08/94 
06/08/94 
06/08/94 
06/08/94 
06/06/94 

06/06/94 
06/08/94 
06/09/94 
06/08/94 
06A)8/94 

06/08/94 

06/07/94 
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DIVISION  OF  FOREIGN  UbOR  CERTIFICATIONS,  HEALTH  CaRE  FACILITY  ATTESTATIONS  Fo7m  ETA-9029-Continued 


CEO— Name/facility  name/address 


ETA  CONTROL  NUMBER— 10/204546  ACTION— ACCEPTED  ' 

^^.^^''^^^"a^*^®^®^  ^^'®  ^'^'^^-  ■'26'  San  Gabriel  BM.,  Rosemead  CA  91770  213-283-9040 
ETA  CONTROL  NUMBER-1 0/204533  ACTIOf^-ACCEPTED  ^iJ-^lW-9040 

David  Fnedman,  Northridge  Care  Center,  7836  Reseda  Blvd..  Reseda  CA  91335  818-881-7414 
ETA  CONTROL  NUMBER-1 0/204534  ACTION-ACCEPTED  " ~ 

'?fA'5?NTR"6??."uSSr'S^^^^^^  °^^«- "--«'.  CA  91770 ; :... 

""Tr^S^TR-OL'^N^r^E^RS^C^^^^^^^  ^•^^-  ^^  "^^^^'  ^'  ««>^«-  ^^^'3^5146 

Hir^oJu  Tarui,  Unity  Healthcare  Organization,  Inc.,  200  N.  Maryland  Ave..  Suite  301,  Glendale.  CA  91206^262.  818-546- 

ETA  CONTROL  NUMBER— 10/204547  ACTI0f4— ACCEPTED 

"'ff.'SSXZ^^^';^^  ".^SiZSr^S'^  """■ '"  ''^' "  *»"«■  ^'»-«^'='' 

David  Fnedman,  Western  Convalescent  Hospital,  2190  W.  Adams  Btvd    Los  Anoetes  CA  qnni«  oi-^-t-it  7770 
ETA  CONTROL  NUMBER-1 0/204543  ACTION-ACCEPTED  '  213-737-7778 

^^Strrlf^'  C^y^""®  Residential  &  Nursing  Home.  860  E.  Cheyenne  Avenue.  North  Las  Vegas,  NV  89030,  702- 
ETA  CONTROL  NUMBER— 10/20455  ACTION— ACCEPTED 


State 


CA 
CA 
CA 

CA 
CA 

CA 
CA 
NV 


'  06/13/94  TO  06/19/94 

Vem  L  Reed,  Palo  Verde  Hospital,  250  North  First  Street,  BIythe,  CA  92225  619-922-41 15 
ETA  CONTROL  NUMBER-1 0/204561  ACTION-ACCEPTED  '  ^  : 

''ETA'5?Nr6L  Nl^M^BTrSeS^V^^^^^^^  ^'^^^'^  ^'  ^^  31C«93-5240 

TTV^SStToL  SB^aao^l!^2T^^^^^^^  ''^^-  ^'"^  ^^'  ""'  ''''''  «^^^^^^       

"^I'l'S^-grei^""^  "*^^  ^^''^'~'  *^^  ^^""^  Convalescent  Hosp..  124  Walnut  Street.  Woodland,  CA  95695. 

ETA  CONTROL  NUMBER— 10«04596  ACTION— ACCEPTED 
June  LeTacte,  Elko  General  Hospital,  1297  College  Avenue,  Elko  NV  89801   702-753-1666 

ETA  CONTROL  NUMBER-1 0/204671  ACTION-ACCEPTED  75^1666 


CA 
CA 
CA 
CA 

CA 


Oe/20/94  TO  06/26/94 


ETA  REGION  5 
06/13/94  TO  06/12/94 


Joanne  Minorini,  Abbott  House,  405  Central  Avenue,  Highland  Park  IL  60035  708-432-6080 
ETA  CONTROL  NUMBER-5/225389  ACTION-ACCEPTED  '    "°^'^^^°" 

Tta'S'TrTl  NUSS!S?78':^^^^^^^  °'  ■  "°"^  '^'^  ^^''  '^-  '^''-  'O^^OO 

%"a  '^^^6'mmT^^i,S3S7c^5^^^^  '"^^  "^^""«-  ''^^''  '^  '"'''■  '0^'^^  157  

*^2e%'T^'io^8^2Sl^-9^^  """"^  Department,  Medical  Arts  BuikJing  207  Sparks  Avenue.  Suite  307,  Jelferson- 

ETA  CONTROL  NUMBER— 5/225412  ACTION-ACCEPTED 
Scott  Elsass,  Venoy  Continued  Care  Center,  3999  South  Voney,  Wayne  Ml  48184  313-326-6600 

ETA  CONTROL  NUMBER-5/225413  ACTION-ACCEPTED  Jl.*-vi26-6600  


06/13/94  TO  06/19/94 

'^"m? °'*^^'^'"'  '^'^"  Management  Serv^es,  Inc.,  4200  West  Peterson  Ave..  Suite  140,  Chicago.  IL  60646,  312-286- 

ETA  CONTROL  NUMBER— 6/225494  ACTION— ACCEPTED 
Leonard  Koenig,  Burnham  Terrace,  LTD.,  14500  S.  Manistee,  Bumham.  1L  60633,  70&-862-1260 

ETA  CONTROL  NUMBER-5/225502  ACTION-ACCEPTED  ^^  

Paul  Richman,  Concord  Nursing  Home,  9401  S.  Ridgeland  Avenue,  Oak  Lawn  IL  60453  70&-599-6700 

ETA  CONTROL  NUMBER-5/225486  ACTION-ACCEPTED  ^U»-a»»-b700 

-^^A'coJiv^rKE^FSLir^"^^^^^^  ^'^««'-  ^--  '^  '^^''  ^^^-^^^ 

'V:ilTjZL'SS^te^rtcT^rk'c^P^^  '^"^  '''^'  "^^'  '^  ^-  3^2-769-2230  

Jacob  Bakst,  FairtieW  of  Joliet,  Inc..  dba  Gtenwood.  222  North  Hammes.  Joliel.  IL  60435, 815-725-0443 


IL 

IL 
IL 
IL 
IL 
IL 


Action 
date 


06/08/94 
06/08^4 
06/08m 
06/08m 
06/07/94 

06/08/94 
06/08/94 
06/06/94 


06/15«4 
06/14/94 
06/14/94 
06/14/94 

06/13/94 


06/23/94 
06/21/94 


06/13/94 

06/14/94 
06/13/94 
06/16/94 
06/16/94 
06/16/94 
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NUMBER- 


NUN^BER- 


eta  control 

Leo  Feigenbaum.  Fa 

ETA  control 
Judy  Majchrowicz. 

ETA  control 
Leonard  Koenig,  Lincoln 

ETA  CONTROL 
Sam  Gorenstein,  MetiJD 

ETA  CONTROL 
Beth  Anne  La  Pointe 

ETA  CONTROL 
Jeffrey  Finesilver,  U. 

ETA  CONTROL 
Debbie  Engert 

ETA  CONTROL 
T  G.  Lee,  Santanta 

649-2761. 

ETA  CONTROL 
Clyde  A.  Teems, 

ETA  CONTROL 
Wanda  Moon,  Fairlan*  i 

ETA  CONTROL 
Eriando  V.  Gallerrrx) 

ETA  CONTROL 
Angela  Willis,  Lake  P< 

ETA  CONTROL 
Eileen  De  Cesare 

370-7474. 

ETA  CONTROL 
Peggy  Urton  Cave, 

ETA  CONTROL 


708-848-6866 


5/225628  ACTI0f>4— ACCEPTED 
ifinount  of  Oak  Park,  Inc..  625  North  Harlem.  Oak  Park.  IL  60302, 
NU  MBER— 5/225627  ACTION— ACCEPTED 

Frjnkfurt  Terrace,  40  N.  Smith  Street  P.O.  Box  460,  Frankfurt,  IL  60423.  815-469-3156- 

NllvlBER— 5/225500  ACTION— ACCEPTED 

Home,  Inc.,  150  N.  27th  Street,  Belleville,  IL  62223,  618-235-6600 

Nll^BER— 5/225621  ACTIOf^— ACCEPTED 

Nurstng  Center  of  Bridgview,  8540  South  Harlem,  Bndgeview.  IL  60455.  708-598-2605  ....„ 

Nl|^BER— 5/225626  ACTION— ACCEPTED 

ParKway  Health  Care  Center,  219  E.  Parkway  Drive.  Wheaton.  IL  60187.  708-66ft-4635 

NUf^BER— 5/225490  ACTION— ACCEPTED 

Chicago  Hosp.  Kidney/Dialysis,  5841  S.  Maryland.  MC  5100.  Chicago.  IL  60637.  312-702-5416  . 
5/225512  ACTION— ACCEPTED 
Woodifock  Residence,  309  McHenry  Avenue.  Woodstock,  IL  60098.  815-338-1700   .. 
NUMBER— 5,'225492  ACTION— ACCEPTED 
(^stnct  Hospital,  Corner  61  Cheyenne  &  Apache  Sts.,  P.O.  Box  159.  Satanta.  KS  67870-0159,  316- 

NUklBER— 6/225489  ACTION— ACCEPTED 
Man  land  General  Hospital,  Inc.,  827  Linden  Avenue,  Baltimore.  MD  21201.  410-225-8440  .... 
Nll^BER— 5/225508  ACTION— ACCEPTED 

Nursing  Center.  15750  Joy  Road,  Detroit,  Ml  48228.  313-273-6850 

NlJ^BER— 5/225620  ACTION— ACCEPTED 

5alfer  Enterprises,  Inc.,  1742  N.  GreenfieW.  N.E.,  Grand  Rapids,  Ml  49505,  61&-774-0246 ..^. 

NUMBER— 5/225482  ACTIOf^— ACCEPTED 

inte  Villa,  37700  Harper,  Clinton  Township.  Ml  48036.  810-468-0827  

NLli^BER— 5/22561 9  ACTION— ACCEPTED 
Pipfessional  Healthcare  Resources.  101  S.  Whiting  Street.  Suite  307.  Alexandria,  VA  22304, 


NUMBER— 5/225483  ACTION— ACCEPTED 

ily  Heritage  Nursing  Home,  131 1  Tyler  Street,  Black  River  Fall.  Wl  54615,  71S-284-4396 
NUMBER— 5/225495  ACTION— ACCEPTED 


Peggy  Likewise,  Nortf 
ETA  CONTROL  NU^^BER 


Ms.  Linda  Shipman 

ETA  CONTROL 
Mr.  Patnck  T.  DeBellis , 

ETA  CONTROL 
Dr.  Mchaet  H.  Jacob ; 

Miami,  FL  33176 

ETA  CONTROL 
Mr.  Richard  Blinn.  Hi 

ETA  CONTROL 
Mr.  Rene  J.  Zarate 

ETA  CONTROL 
Mr.  James  S.  Wilson, 

706-324-0387. 

ETA  CONTROL 
Mr.  James  S.  Wilson 

706-324-2251. 

ETA  CONTROL 
Mr.  Ed  Fechtel.  St 
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CEO — Njime/facility  name/address 


703- 


State 


IL 
IL 
IL 
IL 
IL 
IL 
IL 
KS 

MD 
Ml 
Ml 
Ml 

VA 

Wl 


06/20/94  TO  06/26/94 


Central  Dialysis  Center,  55  E.  Washington,  Suite  1 100.  Chicago,  IL  60602.  312-332-6892 
—5/225919  ACTION— ACCEPTED 


IL 


06/27/94  TO  07/03/94 


Nancy  Sell,  Bloomfiek 

ETA  CONTROL  NU\/IBER 
Lorraine  Wilson,  River  jate 

ETA  CONTROL  NU\/)BE 
John  Dtephouse,  Sina 

ETA  CONTROL  NUMBER 
Beverly  Paxton,  Bev©  ly 

8196. 

ETA  CONTROL  NUMBER— 5/226442  ACTION— ACCEPTED 


Glens  Nursing  Home,  Inc.,  6950  Famriington  Road,  West  BloomfieW.  Ml  48322.  810-661-1700  .. . 
—5/226375  ACTION— ACCE  PTE  D 

Terrace,  14141  Pennsylvania.  Rivenflew,  Ml  48192.  313-284-8000 

R— 5/226251  ACTION— ACCEPTED 

Hospital.  6767  W.  Outer  Dnve,  Detroit,  Ml  48235.  313-493-€176 

5/226255  ACTION— ACCEPTED 
Enterpnses,  dba  Westwood  Nursing  Center  1801,  Gaines  Drive,  Clinton.  MO  64735.  816-885- 


Ml 


Ml 


MO 


ETA  REGION  6 
05/30/94  TO  06/05/94 


Bx:a 


Raton  Rehab.  Ctr.,  755  Meadows  Road.  Boca  Raton.  FL  33486.  407-391-5200 

NUMBER— 6/216984  ACTION— ACCEPTED 

Debellis  Associates,  400  S.  Federal  Highway  »411,  Boynton  Beach.  FL  33435,  407-735-3706  .... 
NUMBER— 6/216944  ACTION— ACCEPTED 

.  Fertility  &  IVF  Ctr.  of  Miami.  Inc.,  Baptist  Medcal  Arts  BWg.  8950  N..  Kendall  Dr.,  Suite  103 
3«5-569-^013. 
NUMBER— 6/217061  ACTION— ACCEPTED 

Healthcare  Center,  950  Mellonville  Ave.,  Sanford.  FL  32771-2299.  407-322-8566 

NUMBER— 6/216985  ACTION— ACCEPTED 

Home  Health  Care,  Lakeland,  2000  E.  Edgewood  Drive.  Lakeland.  FL  33803,  813-683-5574  ... 
NUMBER— 6/216922  ACTION— ACCEPTED 

Dak  Manor  Nursing  Home.  2010  Warm  Spnngs  Road  P.O.  Box  8828,  Columbus.  GA  31908-8828. 


NU  i^BER— 6/2-' 6942  ACTION— ACCEPTED 

'ine  Manor  Nursing  Home,  2000  Warm  Springs  Road  P.O.  Box  8828.  Columbus.  GA  31908-8828. 


NUMBER— 6/216941  ACTION— ACCEPTED 

•s  Health  Care  Sys.,  Inc.,  1230  Baxter  Street.  Athens.  GA  30606.  706-548-7581 


Mary' 


FL 
4=L 

FL 

FL 
FL 
GA 

GA 

GA 


Action 
date 


06/16/94 
06/14/94 
06/1 6«4 
06/16/94 
06/1 6«4 
06/14/94 
06/13«4 
06/13/94 

06/14/94 
06/16/94 
06/13/94 
06/16/94 
06/13/94 

06/13/94 


06/22/94 


06/29/94 
06/28/94 
06/28/94 
06/29/94 


06/03/94 
06/03/94 
06/03/94 

06/03/94 
06A)2/94 
06«)2«4 

06AJ2/94 

06/03/94 
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CEO— Name/facility  name/address 


ETA  CONTROL >IUMBER— 6/216945  ACTION— ACCEPTED 
Mr.  George  T.  Roberts,  Jr.,  Henderson  Memorial  Hospital,  300  Wilson  Street,  Henderson  TX  75652  903-657-7^41 

ETA  CONTROL  NUMBER-6/216925  ACTION-ACCEPTED  '  •~^'^' ^"^'-o^'   '^' 

Mr.  Mel  Bishop,  Parkway  Hospital,  233  West  Parker  Road,  Houston,  TX  77076  713-697-2831 

ETA  CONTROL  NUMBER— 6/216943  ACTION— ACCEPTED  '  

Mr.  James  N.  Elkins,  South  Texas  Hospital.  1301  Rangen/ille  Road,  Harlingen,  TX  78551  210-423-3420 

ETA  CONTROL  NUMBER-6/216923ACTION-ACCEP-TED  '  '^'^^^^  


06/06/94  TO  06/12/94 


Mr.  Willis  Bultje.  Helena  Regional  Medical  Center.  P.O.  Box  788.  Helena  AR  72342  501-338-5882 
ETA  CONTROL  NUMBER— 6/217200  ACTION— ACCEPTED  "  

^'^l^^^^  "  ^^"'^'  Cleveland  Clink:  Hospital.  2835  N.  Ocean  Boulevard.  Fort  Lauderdale.  FL  33308  305-568-1000 
ETA  CONTROL  NUMBER-8/21 71 84  ACTION— ACCEPTED  .  ouo-aoo- .  uw  . . 

William  D.  Savett,  Colonial  Palms  East  Nursing  Center,  401  E.  Sample  Road.  Pompano  Beach  FL  33064  305-941- 
4100.  '  ' 

ETA  CONTROL  NUMBER— 6/217338  ACTION— ACCEPTED 
"^T^^^^^'?  °°^^*  ^'   '^^^'^  "^'^   Hosp/Nursing  Ctr,  3075  N.W.  35th  Avenue.  Lauderdale  Lakes.  FL  33311,  305- 

ETA  CONTROL  NUMBER— 6/217336  ACTION— ACCEPTED 
Andrew  P.  McDougald,  East  Carolina  Care,  fnc.,  2572  West  5th  Street,  Greenville  NC  27834  919-830-9100 

ETA  CONTROL  NUMBER-«/217335  ACTION-ACCEPTED  '      '^'''^^'""  

Dana  Cole.  Health  Sen/rees  International,  Inc..  163  Stratford  Court,  Suite  205.  Winston-Salem,  NC  27103  910-777-1440 

ETACONTROLNUMBER— 6/21 7337  ACTION— ACCEPTED  "o.  ai,/-///    i^^ju 

Mr.  Richard  Blinn,  Hillhaven  Corporation.  616  Wade  Avenue,  Raleigh,  NC  27605  919-828-6251 

ETACONTROLNUMBER— 6/21 7187  ACTION— ACCEPTED  '  

Ms.  Lovell  Jewell,  Courtyard  Care  Center,  3203  Sage,  Midland,  TX  79705  915-683-5403 

ETA  CONTROL  NUMBER— 6/217186  ACTION— ACCEPTED  

Mr^Hugh  N.  Keel.  San  Antonio  State  Chest  Hospital,  2303  S.E.  Military  Drive,  P.O.  Box  23340.  San  Antonio,  TX  78223- 

0340,  210—534—8857. 

ETA  CONTROL  NUMBER— 6/217180  ACTION— ACCEPTED 
Mr.  Keny  Gibson.  Southview  Nursing  Center,  3505  Old  Jacksonville  Road.  Tyler.  TX  75701-8510  903-561-2011 

ETACONTROLNUMBER— 6/21 7229  ACTION— ACCEPTED  '  

Mr.  Gary  Gallon.  Victoria  Regional  Medical  Center,  101  Medical  Dr..  Victoria  TX  77904  512-573-6100 

ETA  CONTROL  NUMBER-€«1 7201  ACTION— ACCEPTED  '  '  


06/13/94  TO  06/19/94 


Dr.  William  Zubkoff,  South  Shore  Hospital  &  Med.  Ctr.,  630  Alton  Road,  Miami  Beach.  FL  33139  30S-672-2100 
ETA  CONTROL  NUMBER-6/21 7492  ACTION— ACCEPTED  '  ^  ""  ■••• 

Dr.  Gerard  Jean-Baptiste.  Trail  Medical  Center,  1266  N.  Military  Trail,  West  Palm  Beach  FL  33409  407-687-8685 
ETA  CONTROL  NUMBER-6/21 7396  ACTION-ACCEPTED  '  '        ^~  ^'"^ 

Ms.  Sharon  Amistrong,  Vencor  Hospital,  2401  Southside  Blvd.  Greensboro  NC  27406  910-271-2800 
ETA  CONTROL  NUMBER-6/21 7395  ACTION-ACCEPTED 


FL 


FL 


NC 


06/20/94  TO  06/26W4 


Dr.  Moises  E.  Hernandez,  Gastroenterology  Group  of  S.  Fl..  951  S.W.  42nd  Avenue.  Suite  302,  Miami  FL  33134  305- 

445-6909. 

ETA  CONTROL  NUMBER— 6/217693  ACTION— ACCEPTED 
Ms.  Bartjara  Haves,  Healthsouth  Sunrise  Rehab  Hospital,  4399  Nob  Hill  Road,  Sunrise  FL  33351  305-746-1400 

ETA  CONTROL  NUMBER-6/217797  ACTION-ACCEPTED  .  .  ^^     uu  

Mr.  Elliott  Palevsky,  River  Garden  Hebrew  Home  for  Aged.  11401  Old  St.  Augustine  Road,  Jacksonville.  FL  32258,  904- 

260—1 81 8. 

ETA  CONTROL  NUMBER— 6/217694  ACTION— ACCEPTED 
Mr.  Jeny  Smith,  SL  Francis  Medk:al  Center.  309  Jackson  Street,  P.O.  Ekix  1901.  Monroe.  LA  71210-1901.  318-327- 

4826.  .  ' 

ETA  CONTROL  NUMBER— 6/217691  ACTION— ACCEPTED 
Mr.  J.  William  Hankins,  St.  Patrick  Hospital,  524  S.  Ryan  Street,  Lake  Charies.  LA  70601  318-491-7572 

ETA  CONTROL  NUMBER— 6/217664  ACTION— ACCEPTED  '  

Mr.  Joe  Commander,  Commander  Nursing  Center,  4438  Pamlico  Highway,  Ftorence.  SC  29505  803-669-3502 

ETA  CONTROL  NUMBER-6/217670  ACTION-ACCEPTED  '  

Mr.  Charles  Commander,  Southland  Healthcare  Center,  722  South  Dargan  Street.  Ftorence  SC  29503  803-669-^403 

ETA  CONTROL  NUMBER-6/21 7668  ACTION— ACCEPTED  .  =--•  uo  .. 

Ms.  Mona  Reeves-Winfrey,  Arlington  Devetopmental  Center,  11293  Memphis  Arlington  Road  Artinoton  TN  38002-0586 
901-867-2921.  ••-  »  .         ■»      .        v~wv«l-w.««,, 

ETA  CONTROL  NUMBER— 6/217696  ACTION— ACCEPTED 
Mr.  Jerry  Ivey.  Court  Manor  Nursing  Center,  1414  Court,  Memphis,  TN  38104-6395  901-272-2494 

ETA  CONTROL-NUMBER— 6/217677  ACTION— ACCEPTED 
Mr.  Jerry  Ivey,  Cumberland  Manor  Nursing  Center.  4343  Hydes  Fen>  Pike,  Nashville.  TN  37218-2425.  615-726-0492  ... 


FL 

FL 

FL 

LA 

LA 
SC 
SC 
TN 

TN 
TN 


06/03/94 
06/03/94 
06/02/94 


06/09/94 
06/09/94 
06/10/94 


06/14/94 
06/14/94 
06/14/94 


06/21/94 

06/22/94 
06/21/94 

06/21/94 

06/21/94 
06/21/94 
06/21/94 
06/21/94 

06/21/94 
I    06/21/94 


3B644 
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ETA  control 
Mr.  Jerry  Ivey.  Decatur 

901-847-6371 

ETA  control 
Mr.  Jerry  Ivey,  Forest 

ETA  CONTROL 
Mr.  Jerry  L.  Ivey,  Frar|<li 
^     ETA  CONTROL 
Mr  Thomas  M.  Lestei 

ETA  CONTROL 
Mr.  Jerry  L.  Ivey, 

3591. 

ETA  CONTROL 
Ms.  Helen  J.  Dichoso, 

ETA  CONTROL 
Mr.  Callie  W.  Smith, 

8431. 

ETA  CONTROL 
Robert  Chapa,  Mercy 

ETA  CONTROL 
Ms.  Lolita  O.  Cuevas, 

ETA  CONTROL 
Mr.  Richard  S.  Moom 

vesfon.  TX  77555-qi 

ETA  CONTROL 


Nli^BER— 6/217675  ACTION— ACCEPTED 

County  Nursing  Center.  1051  Kentucky  Avenue  Route  1.  Box  D-1.  Parsons,  TN  38363-9798. 

NIAIBER— 6/217676  ACTION— ACCEPTED 

Cove  Nursing  Center.  45  Forest  Cove,  Jackson,  TN  38301-4396.  901-424-4200 

NUr^BER— 6/217678  ACTION— ACCEPTED 

in  Manor  Nursing  Center,  1501  Columbia  Avenue.  Franklin.  TN  37064-3888.  615-794-2624 

NU^IBER— 6/217674  ACTION— ACCEPTED 

Nashville  Health  Care  Center.  2215  Patterson  Street,  Nashville,  TN  37203.  615-327-301 1   

NlJvlBER— 6/217673  ACTION— ACCEPTED 
Weitwood  Health  Care  Center.  West  Main  Street  P.O.  Box  190.  Decaturville.  TN  383829.  901-852- 

NLiwiBER— 6/21 7679  ACTION— ACCEPTED 

Allied  Health  Services.  5177  Richmond  Avenue,  Suite  1100.  Houston.  TX  77056.  713-622-1084  .. 
NLflBER— 6/217789  ACTION— ACCEPTED 
E  aptist  Menrx>nal  Hospital  System,  660  N.  Main.  Suite  300.  San  Antonio,  TX  78205-1222.  210-222- 

NLMBER— 6/217672  ACTION— ACCEPTED 

Regional  Medical  Center.  1515  Logan  Street,  Loredo.  TX  78040.  210-718-8723  „ ^.... 

NU  MBE  R— €/2 1 7667  ACTION— ACCE  PTED 

Texas  Medical  Services.  11702  Wick  Hollow/  Lane.  Houston.  TX  77043.  713-558-7660 

NL^^BER— 6/217671  ACTION— ACCEPTED 

.  University  of  Texas  Medical  Branch.  UTMB-Dept.  of  Human  Resources  UT.  Box  55146,  Gal- 
46.  409-772-3733. 
NUi^BER— 6/217697  ACTION— ACCEPTED 


Fernand  iz 


:87- 


Mr.  Hertjert  L 

394-2188. 

ETA  CONTROL 
Mr.  Armando 

ETA  CONTROL 
Mr.  D.  Wayne  Bracki 

ETA  CONTROL 
Mr.  DavKJ  Banks 

ETA  CONTROL 
Ms.  Barbara  Mullis, 

ETA  CONTROL 
Ms.  Barbara  Mullis 

ETA  CONTROL 
Ms.  Bart>ara  Mullis 

ETA  CONTROL 
Mr.  H.  I^tell  Copelan 

ETA  CONTROL 
Mr.  James  L.  Brexler 

70821-2511,504-: 

ETA  CONTROL 
Ms.  Joyce  Hein. 

ETA  CONTROL 
Mr.  Robert  C.  Davidg  ( 

8803. 

ETA  CONTROL 
Mr.  Robert  Hill,  Sr. 

ETA  CONTROL 
Ms.  Rcnnetle  S.  Cox 

ETA  CONTROL 
Mr.  Jim  Schmidlen.  c 

ETA  CONTROL 
Ms.  Juanita  Flckling. 

ETA  CONTROL 
Mr.  David  Carver 

ETA  CONTROL 
Mr.  Steven  Taylor. 

ETA  CONTROL 
Mr.  Alan  A.  Englarxl, 

ETA  CONTROL 
Mr.  Randy  L.  Curry 

ETA  CONTROL 
Ms.  Maria  C 

546-5358. 


Roger  1,  Jr..  Lake  Highlands  Retire/Nursing  Ctr..  151  E.  IWinnehatia  Avenue.  Ctemxxit,  FL  34711,  904- 


Hernar  dez 
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CEO — Name/facility  name/address 


State 


TN 

TN 

TN 
TN 

TN 

TX 
TX 

TX 
TX 

TX 


Oe/27/94  TO  07/03/94 


NLI^BER— 6/217972  ACTION— ACCEPTED 

North  Shore  Nursing  Homes.  9380  NW  7  Avenue.  Miami,  FL  33150.  30S-759-8711   

NU^IBER— 6/217838  ACTION— ACCEPTED 

South  Miami  Hospital,  6200  S.W.  73rd  Street,  Miami,  FL  33143.  305-682-8122 

NUMBER— 6/218035  ACTIOI^— ACCEPTED 

Bryixit  Nursing,  6th  Street.  P.O.  Box  476,  Cochran,  GA  31015,  912-934-7682 

NLJMBE  R— 6/2 18113  ACTION— ACCEPTED 

IS  Manor  I,  410  Sweat  Street.  Homervilte.  GA  31634.  912-487-5328 ...... 

NLlMBER— 6/218032  ACTION— ACCEPTED 

IS  Manor  II.  401  North  Ofefenokee  Drive.  Folkston.  GA  31537.  912^96-7396  „ 

NL|MBER-€/2 18034  ACTION— ACCEPTED 

IS  Manor  III.  Burkette  Ferry  Road,  P.O.  Box  754,  Hazlehurst,  GA  31539,  912-375-3677  ...". .;... 

NLlMBER-6/21 8033  ACTION— ACCEPTED 

!  touth  Fulton  Medical  Center.  1 170  Cleveland  Avenue,  East  Potnt.  GA  30344,  404-305-3500 

NLJMBER— 6/218026  ACTION— ACCEPTED 

Baton  Rouge  General  Med.  Center,  3600  Fkxida  Boulevard.  P.O.  Box.  251 1 .  Baton  Rouge.  LA 
7650. 
NLlMBER— 6/217872  ACTION— ACCEPTED 

Lake  vood  Hosprtal,  1 125  Marguente  Street.  Morgan  City,  LA  70380,  504-380-2200 

NLlMBER— 6/218029  ACTION— ACCEPTED 

Our  Lady  of  the  Lake  Reg.  Med.  Ctr..  5000  Hennessy  Blvd .  Baton  Rouge.  LA  70808.  504-765- 

NLJMBER— 6/218028  ACTION— ACCEPTED 

B  itthaven  of  Morganton.  107  Magnolia  Dr..  Morganton.  NC  28655.  704-432-8760 „ 

NLJMBER— 6/217840  ACTION— ACCEPTED 

Convalescent  Center  of  Santord,  4000  Fan'ell  Road,  Sanford,  NC  27330.  919-775-7207 

NUMBER— 8/217870  ACTION— ACCEPTED 

derlodge  Inc  .  707  Murchison  Road.  Fayetteville.  NC  28301.  910-483-3400 

NLMBER— 6/217871  ACTION— ACCEPTED 

McDowell  Nursing  Center.  Rt.  3.  Box  270,  Nebo.  NC  28761.  704-652-3032 .' 

NL  MBER— 6/217832  ACTIOrJ— ACCEPTED 

0x1 3rd  Manor.  Inc..  500  Prospect  Ave..  Oxford.  NC  27565.  919-69^1531 

NLMBER— 6.'2 17841  ACTION— ACCEPTED 

Yancey  Nursing  Center.  310  Penusacola  Road,  Burnsvilte.  NC  28714.  704-682-9759 

NLMBER— 6/217831  ACTION— ACCEPTED 

Sunshine  Haven  Nursing  Home.  West  Railway  Avenue,  Lordsburg.  NM  88045.  505-542-3539  

NL  MBER— 6/218027  ACTION— ACCEPTED 

C  ommanche  County  Hospital.  3401  West  Gore  Blvd..  Lawrton.  OK  73505  ......_:.  

fiLlMBER— 6/217835  ACTION— ACCEPTED 

Brownsville  Good  Samaritan  Center,  510  Paredas  Line  Road,  Brownsville.  TX  78521.  210- 


FL 

FL 
FL 
GA 
GA 
GA 
GA 
GA 
LA 

LA 

LA 

NC 
NC 
NC 
NC 
NC 
NC 
NM 
OK 
TX 


Action 
date 


06/21/94 

06/21/94 
06/21/94 
06/21/94 
06/2M9A 

06/22/94 
06/21/94 

06/21/94 
06/21/94 
06/22/94 


06/28''94 

06/27/94 
06/29/94 
06/29/94 
06/29/94 
06/29«< 
06/29«4 
06/29/94 
06/27/94 

06/29/94 
06/29«^ 
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CEO— Name/facility  name/address 

ETA  CONTROL  NUMBER— 6/218030  ACTION— ACCEPTED 
Mr.  Roy  Wrighl.  Co»umb«  Medical  Center  West,  1801  North  Oregon  Street.  El  Paso  TX  79902  915-521-1  ifiO 

ETA  CONTROL  NUMBER-8/21 7941  ACTION— ACCEPTED  '  =~^.  a  a-^'^'    >  lou  

Mr.  H.  Douglas  Garner,  Coronado  Hosprtal,  One  Medical  Plaza,  Pawpa.  TX  79065  806-665-3721 

ETA  CONTROL  NUMBER-6/2 17997  ACTIONS-ACCEPTED  ' 

Mr.  James  Colbert,  Lake  Forest  Good  Samantan  Village,  3901  Montecrto,  Denton  TX  76205  817-383-1S41 

ETA  CONTROL  NUMBER— 6/218031  ACTION— ACCEPTED  '  '  •^>^=>"  -■ 

Mr.  T.  Easterling,  Medi-Search  International,  7503  Waketon,  San  Antonio  TX  78250  210-73S-9461 

ETA  CONTROL  NUMBER-6/2 17996  ACTK)N-ACCEPTED  '  '  '^^      " ~ 

Mr.  Nelson  A  Sin.  Nwsing  Protesstonate.  Inc..  10101  Southwest  Freeway,  Suite  103.  Houston.  TX  77074   713-771- 

1 248.  * 

ETA  CONTROL  NUMBER— 6/217837  ACTION— ACCEPTED 
Sister  M.  Fatima  McCarthy,  St  Ebabeth  Hosprtal,  2830  CaWer  Avenue.  Beaumont  TX  77702  409-892-7171 

ETA  CONTROL  NUMBER-6«1 7943  ACTION-ACCEPTED  '  .    "^^^^^  '   r  >  

'^'r-i.^'Si?'^^^®**®^  ^^"^y  Regional  Medial  Center,  #1  Ted  Hunt  Blvd..  BrownsvUle.  TX  78521   210-631-5974    " 
ETA  CONTROL  NUMBER-6tf  18036  ACTION-ACCEPTED  . -:  u-oo  i-os/^  

Ms^  Betty  Martin,  White  Settlement  Nursing  Center.  7820  Skyline  Park,  White  Settlement.  TX  76108  817-246-4671 
ETA  CONTROL  NUMBER— 6A?  1811 2  ACTION— ACCEPTED  "  '  "-^' •  


Action 
date 


6/27/94 
06/29/94 
06/29/94 


|FR  Doc.  94-18495  Filed  7-28-94;  8:45  am) 

BILLING  CODE  4S10-30-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisorj-  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Opera-Musical  Theater  Sec-tion) 
to  the  National  Council  on  the  Arts  will 
be  held  on  August  16. 1994  from  9:30 
a.m.  to  5:30  p.m.  in  M-07,  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania. 
Avenue.  N.W.,  Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:30  p.m.  to  5:30  p.m. 
for  a  policy  discussion. 

The  remaining  portion  of  this  meeting 
from.  9:30  a.m.  to  430  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  nnancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Februai7  8>  1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 


which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contac-t  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1 100 
Pennsylvania  Avenue.  N.W.. 
Washington  D.C,  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  !o 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506.  or  call  202/682-5439. 

Dated:  )uly  25.1994 
Yvonne  M.  Sabine, 

Director  Office  of  Panel  Operations  National 
Endowment  for  the  Acts. 
IFR  Doc.  94-18484  Filed  7-28-94;  8:45  ami 

BILUNO  CODE  7537-(H-M 


Natior>a{  Endowment  for  tf>e  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  August  5-6, 1994  from  9:00  a.m. 
to  5:30  p.m.  on  August  5  and  from  9:00 
a.m.  to  1:00  p.m.  on  August  6,  in  Room 
M-09.  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20506. 


This  meeting  will  be  open  to  the 
public.  Topics  for  discussion  will 
include  an  update  on  National  Arts  and 
Humanities  Month,  a  Congressional 
Update,  a  discussion  of  the  FY  96 
budget,  the  mission  of  the  National 
Endowment  for  the  Arts  and  long-range 
planning,  reports  from  council  members 
on  their  activities,  and  Program  and/or 
Guidebne  Reviews  for  the  Arts  in 
Education,  Museum,  Expansion  Arts, 
Dance,  Presenting  and  Commissioning, 
Music,  and  Theater  Programs. 

If.  in  the  course  of  application 
discussion  review,  it  becomes  necessurv 
for  the  Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
clo.sed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  he  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  ilOO 
Pennsylvania  Avenue,  N.W.. 
Washington.  D.C  20506.  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
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Karen  Murphy,  Office 
National  EndoMrment  f  >r 
Washington.  D.C.  2050p 
5570. 

Dated;  luly  25.  19<M. 
Yvonne  M.  Sabine. 
Director.  Office  of  Panel  C^i 
Endowment  for  the  Arts. 
jFR  Doc.  W-18482  Filed 

BIUJNO  COOe  rS37-01-M 


National  Endowment  1t>r  the  Arts; 
Meeting 


Pursuant  to  section 
Federal  Advisory  Committee 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  202/682-5439 

Dated:  July  25. 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

|FK  Doc.  94-18485  Filed  7-28-94;  8:45  anil 

MLLINQ  COOE  7537-01-M 


National  Endowment  for  ttie  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Opera-Musical  Theater  Advisory  Panel 
(Professional  Companies  A  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  17-19. 1994.  The  panel 
meeting  from  9  a.m.  to  9  p.m.  on  August 
17-18  and  from  9  a.m.  to  5  p.m.  on 
August  19  in  Room  M-07,  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  on 
August  17  for  welcome  and 
introductions  and  from  3:45  p.m.  to  5 
p.m.  on  August  19  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  9  p.m.  on 
August  17.  from  9  a.m.  to  9  p.m.  on 
August  18  and  from  9  a.m.  to  3:45  p.m. 
on  August  19  are  for  the  purpose  of 
panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994,  these  ses.sions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  ob.serve  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506.  202/682-5532. 


TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  referen<«  U> 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee    - 
Management  Officer,  National 
Endowment  for  the  Arts,  Washingtcm. 
DC,  20506,  or  call  202/682-5439. 

Dated:  |uly  25. 1994. 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-18483  Filed  7-28-94:  8:45  ami 

BILUMO  COO€  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  Edison  Co.;  Zion 
Nuclrar  Power  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48.  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  the  Zion  Nuclear  Power 
Station,  Units  1  and  2,  located  in  Lake 
County,  Illinois. 

En\ironmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  10  CFR  Part  50, 
Appendix  J,  Section  III.D.3,  which 
requires  that  Type  C  tests  (containment 
isolation  valve  leakage  rate  te.sts)  be 
performed  during  each  reador 
shutdown  for  rehieling,  but  in  no  case 
at  intervals  greater  than  2  years.  This 
requirement  applies  to  valves  l(2)MOV- 
CC685,  the  first  isolation  valves  outside 
containment  in  the  component  cooling 
water  return  line  from  the  reactor 
coolant  pump  thermal  barriers.  It  is 
these  valves  tliat  are  the  subject  of  this 
exemption  request.  This  one-time 
exemption  will  allow  the  Type  C  leak 
rate  test  on  valves  l(2)MOV'-CC685  to 
be  deferred  until  the  next  refueling 
outages  (September  1995  for  Unit  1  and 
January  1995  for  Unit  2). 

An  amendment  request  to  rec:ognize 
the  exemption  was  submitted  by  the 
licensee  in  another  letter,  also  dated 
June  16.  1994.  Both  the  amendment  and 
exemption  requests  were  preceded  by  a 
Notice  of  Enforcement  Discretion 
(NOED)  to  not  enforce  compliance  with 
the  Technical  Specification  requirement 
to  perform  Type  C  tests  of  l(2)MOV- 
CC685  in  accordance  with  10  CFR  Part 
50.  Appendix  ].  The  NOED  precluded 


Unit  2  from  being  shut  down  and 
allowed  the  startup  of  Unit  1 . 

The  Need  for  the  Proposed  A  ction 

The  proposed  exemption  is  needed 
because  valves  l{2)MOV-CC685  have 
never  been  tested  per  the  requirements 
of  10  CFR  Part  50.  Appendix  J,  Section 
III.D.3.  Continued  operation  of  both 
units  until  their  next  refueling  outage 
requires  the  exemption  because  they 
will  not  be  in  compliance  with  the 
requirements  until  the  tests  are 
performed.  Requiring  the  licensee  to 
place  both  units  in  cold  shutdown  to  do 
the  tests  would  result  in  undue 
hardship  without  a  compensating 
increase  in  safety.  The  scope  of  the  test 
preparations  in  significant,  requiring 
removal  of  the  reactor  coolant  pumps 
(RCP)  from  service,  draining  the 
component  cooling  water  (CCW)  return 
line  from  the  RCP  thermal  barriers, 
uncoupling  the  flange  at  the  CCW  outlet 
from  the  RCP  thermal  barrier  and 
opening  test  valves  to  provide  a  vent 
.   path.  In  addition  to  the  undesirable 
thermal  cycling  of  each  unit,  the 
licensee  estimates  each  unit  would  be 
shut  down  for  about  three  weeks, 
significant  planning  and  maintenance 
support  would  be  necessary,  and 
significant  radiation  doses  to 
maintenance  personnel  would  be 
incurred.  There  would  not  be  a 
compensating  increase  in  level  of  safety 
that  would  justify  the  extensive  amount 
of  work  and  radiation  exposure  that 
would  be  incurred  by  requiring  the 
licensee  to  perform  the  Type  C  leak  rate 
testing  of  these  two  valves  prior  the 
units'  next  refueling  outage.  The 
licensee  is  proposing  performance  of  the 
tests  during  the  next  refueling  outage  for 
each  unit  (September  1995  for  Unit  1 
and  January  1995  for  Unit  2)  which  is 
a  time  period  that  is  outside  of  the 
schedular  requirements  of  10  CFR  Part 
50,  Appendix  }. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  and  determined  that  granting 
the  proposed  exemption  would  not 
significantly  increase  the  probability  or 
amount  of  expected  primary 
containment  leakage  and  that 
containment  integrity  would,  thus,  be 
maintained.  Although  granting  the 
exemption  would  mean  that  the 
schedular  requirements  for  Type  C  leak 
rate  testing  in  10  CFR  Part  50.  Appendix 
J,  would  not  be  met,  the  intent  of  leak 
rate  testing  (which  is  to  (1)  ensure  that 
the  leakage  through  the  primary 
containment,  and  systems  and 
components  that  penetrate  the  primary 
containment  does  not  exceed  the 
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leakage  rate  allowed  by  the  Technical 
Specifications  (TS)  and  associated  basis, 
and  (2)  ensure  that  proper  maintenance 
and  repair  are  being  performed 
throughout  the  service  life  of  the 
containment  boundary  components) 
would  still  be  met  due  to  the  substantial 
barriers  to  fission  product  release  which 
are  provided  by  the  intact  system  piping 
and  associated  valves.  In  addition. 
l(2lMOV-CC9438.  which  are  the  valves 
outside  containment  immediately 
downstream  of  l(2)MOV-CC685,  have 
been  satisfactorily  tested  in  accordance 
with  the  applicable  requirements  of  10 
CFR  Part  50,  Appendix  J. 

The  requested  schedular  exemption  is 
a  one  time  request  of  short  duration  for 
valves  l(2)MOV-CC685.  All  other 
required  leak  rate  tests  have  been 
performed  in  accordance  with  the  TS 
and  10  CFR  Part  50,  Appendix  J.  To 
provide  an  additional  margin  of  safety 
during  the  upcoming  operating  cycles 
and  to  account  for  possible  leakage 
through  the  valves,  Zion  will  impose  an 
administrative  hmit  for  maximum 
pathway  leakage  of  0.4U  for  both  units. 
The  licensee  will  also  perform  periodic 
visual  inspections  of  the  piping  from  the 
containment  wall  to  the  subject  valves 
to  provide  further  assurance  that  no 
external  leakage  exists.  The 
administrative  limit  for  maximum 
pathway  leakage  coupled  with  the 
visual  inspections  of  the  valves  and 
their  associated  piping  provide  a  basis 
for  showing  that  the  probability  of 
exceeding  the  off-site  does  rate  limits  of 
10  CFR  Part  100  will  not  be  increased 
by  deferring  completion  of  the  Type  C 
leak  rate  testing  of  l(2)MOV-CC685.  In 
addition,  testing  has  been  performed  on 
the  valves  that  provides  a  high  degree  of 
confidence  that  leakage  through 
l(2)MOV-CC685  would  be  well  within 
Type  C  testing  limits.  This  testing 
consisted  of  pressurized  air  tests  of  the 
piping  between  l(2)MOV-CC685  and 
l(2)MOV-CC9483  and  water  leakage 
tests  on  l{2)MOV-CC685  in  the  accident 
direction.  In  both  tests,  no  leakage  was 
observed.  Therefore,  the  staff  has 
determined  that  the  exemption  will  not 
present  an  undue  risk  to  the  public 
health  and  safety. 

Consequently,  the  probability  of 
accidents  would  not  be  increased,  nor 
would  the  post-accident  radiological 
releases  be  greater  than  previously 
determined.  Neither  would  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission's  staff  concludes  that 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 
With  regard  to  potential 
nonradiological  impacts,  the  proposed 


exemption  involves  a  change  to 
surveillance  and  testing  requirements.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission's  staff  concludes  that  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  vvith 
the  proposed  action,  any  alternatives 
would  have  either  no  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  the  facility  and 
would  result  in  a  costly  shut  down  of 
the  units  for  the  purpose  of  performing 
the  tests. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  connection  with  the 
Nuclear  Regulatory  Commission's  Final 
Environmental  Statement,  dated 
December  1972,  related  to  the  operation 
of  the  Zion  Nuclear  Power  Station, 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Illinois  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

The  Commission  staff  has  determined 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
exemption.  Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  June  16, 1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
Waukegan  Public  Library,  128  North 
County  Street,  Waukegan,  Illinois 
60085. 

Dated  at  RockviUe.  Maryland,  this  25th  day 
of  July  1994. 
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For  the  Nuclear  Reguh  tory  Commission 
Robert  A.  Capra. 
Director,  Project  Directoibte 
of  Reactor  Projects— Ul/Iy, 
Reactor  Regulation. 
|FR  Doc.  94-18507  Filed 
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[Docket  No.  50-32(q- 

General  Public  Utilities  Nuclear 
Corporation,  Three  lite  Island  Nuclear 
Station,  Unit  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  R4gulatory 
Commission  (the  Conimission)  is 
considering  issuance  f)f  an  exemption 
from  the  requirements  of  10  CFR 
140.11(a)(4)  to  Facilit; '  Operating 
License  No.  DFR-73. 1 1  possession-only 
license  held  by  the  G€  neral  Public 
Utilities  Nuclear  Corporation  (GPU  or 
the  licensee).  The  exe  option  would 
apply  to  the  Three  Mi  e  Island  Nuclear 
Station.  Unit  2  (TMI-l ;).  a  permanently 
shutdown  plant  locate  d  at  the  GPU  site 
in  Dauphin  County,  P  snnsylvania. 

Enviroomental  Asses!  ment 
Identification  of  Prop  }sed  Action 


thj 


The  proposed  actioi  i 
exemption  bom  the 
CFR  140.11(aj(4)  to 
2  would  be  exempted 
in  the  industry 
(secondary  level  finan  cial 
The  licensee  requestei  1 
of  its  required  partici 
dated  October  28,  199$ 


would  grant  an 
r^uirements  of  10 
extent  that  TMI- 
from  participation 
retrosj  ective  rating  plan 
protection), 
the  elimination 
bation  in  a  letter 


The  Need  for  the  Prof  osed  Action 

TMl-2  ceased  powe  r  operations  in 
March  1979  and  is  cui  rently  in  long- 
term  storage,  termed  F  ost-Etefueling 
Monitored  Storage.  Fi  el  has  been 
removed  from  the  rea<  tor  and  the  site. 
License  No.  DPR-73  v  'as  modified  by 
Amendment  No.  48  (pecember  28, 1993) 
which  extensively  altered  TMI-2 
Technical  Specificati(  ns  to  be 
consistent  with  post-c  efueling 
monitored  storage. 

Since  TMI-2  no  Ion  jer  contributes  as 
great  a  risk  to  the  retn  spective  rating 
plan  participants  as  di  )es  an  op>erating 
plant,  this  reduction  i  i  risk  should  be 
reflected  in  the  indemnification 
requirements  to  whick  the  licensee  is 
subject.  Approval  of  t  lis  request  would 
allow  a  more  equitabl » allocation  of 
financial  risk. 

Enviromnental  Impa<jt  of  the  Proposed 
Action 

The  proposed  actioi  i  does  not  involve 
any  environmental  in  pacts.  The 


proposed  exemption  is  in  a  subject  area, 
changes  in  surety,  insurance  and/or 
indemnity  requirements,  for  which  the 
Commission  in  10  CFR  51.22(c)(10)  has 
determined  that  a  license  amendment 
would  meet  the  criteria  for  categorical 
exclusion  from  the  need  for  either  an 
enviroimiental  assessment  or  an 
environmental  impact  statement. 
However,  the  Commission  has 
nonetheless  decided  to  prepare  an 
environmental  assessment  for  this 
specific  action. 

Since  the  proposed  action  does  not 
involve  a  change  in  plant  operation  or 
configuration,  there  is  reasonable 
assurance  that  (1)  the  proposed  action 
would  not  increase  the  probability  or 
the  consequences  of  an  accident  or 
reduce  the  margin  of  safety,  (2)  no 
chfmges  would  be  made  in  the  types  or 
quantities  of  effluents  that  may  be 
released  offsite.  and  (3)  there  would  be 
no  significant  increase  in  the  allowable 
individual  or  cumulative  radiation 
exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
enviroiunental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  action,  any  alternative 
with  equal  or  greater  enviroimiental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
the  environmental  Impacts  associated 
with  the  plant  and  would  not  enhance 
the  protection  of  the  environment  or 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Programmatic 
Environmental  Statement  for  TMI-2. 
dated  March  1981.  as  supplemented. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  a 
representative  of  the  State  of 
Pennsylvania  regarding  the 
environmental  impact  of  the  proposed 
action. 


Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment;  therefore,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application 
request  for  exemption  &t)m  the  Price- 
Anderson  Act  Coverage,  dated  October 
28.  1993.  and  SECY-93-127.  "Financial 
Protection  Required  of  Licensees  of 
Large  Nuclear  Power  Plants  During 
Decommissioning."  dated  May  10, 1993, 
which  are  available  for  public 
inspection  at  the  Commission  Public 
Document  Room.  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC 
20555.  and  at  the  local  public  document 
room  at  the  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601.  Harrisburg, 
Pennsylvania  17105. 

For  the  Nuclear  Regulatory  Commission. 
Marvin  Nf.  Mendonca, 
Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directora  te. 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regula  tion . 
[FR  Doc  94-18508  Filed  7-28-94;  8:45  ami 
BtLUNQCOOE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  of  Hospital  and  Medical  Care  and 
Treatment  Furnished  by  the  United 
States;  Certain  f^tes  Regarding 
Recovery  From  Tortiously  Liable  Third 
Persons 

By  virtue  of  the  authority  vested  in 
the  President  by  Section  2(a)  of  P.L.  87- 
693  (76  Stat.  593;  42  U.S.C.  2652),  and 
delegated  to  the  Director  of  the  Office  of 
Management  and  Budget  by  Executive 
Order  No.  11541  of  July  1, 1970  (35  FR 
10737),  the  revised  set  of  Department  of  . 
Defense  rates  outlined  below  are  hereby 
established.  These  rates  are  for  use  in 
connection  with  the  recovery,  from 
tortiously  liable  third  persons,  of  the 
cost  of  hospital  and  medical  care 
treatment  furnished  by  the  United  States 
(Part  43.  Chapter  I.  Title  28,  Code  of 
Federal  Regulations)  through  three 
separate  Federal  agencies.  The  rates 
have  been  established  in  accordance 
writh  the  requirements  of  OMB  Circular 
A-25.  requiring  reimbursement  of  the 
full  cost  of  all  services  provided.  The 
rates  are  established  as  follows: 


Department  of  Defense.  Historic  costs 
including  purchases  of  supplies  and 
equipment,  base  pay,  allowances, 
permanent  change  of  station  costs, 
retirement  pay  and  health  benefits 
accrual  costs,  medical  specialty  pays 
and  medical  training  are  determined. 
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These  costs  are  then  adjusted  to  reflect 
civilian  and  military  pay  raises  and 
inflation  to  arrive  at  the  estimated  rates. 
An  asset  charge  is  included  to  reflect 
depreciation. 

For  the  period  beginning  April  1. 
1994,  the  rates  herein  superseded  those 


established  by  the  Director  of  the  Office 

of  Management  and  Budget  on  Oclobe- 

1,1992  (57  CFR  48642). 

Leon  E.  Panella, 

PinKtor,  Office  of  Management  and  Budgpt. 


TORTIOUSLY  LIABLE  RATES.  FISCAL  YEAR  1994.  APRIL  1994  THROUGH  SEPTEMBER  1 994-lNPATIENT   OUTPATIENT  AND 

Other  Rates  and  Charges 


I.  Per  Inpatient  Day: 

A.  Burn  Center 

B.  inpatient  Other  Than  Bum  Center ' 

Medical  Care  Services  ^ 

Surgical  Care  Services ], 

Obstetrical  and  Gynecological  Care 

Pediatric  Care 

Ortt)opedic  Care '„ 

Psychiatric  Care  and  Substance  Abuse  ...... 

Medical  Intensive  Care  and  Coronary  Care 

Surgical  Intensive  Care  

Neonatal  Intensive  Care 

Organ  and  Bone  Marrow  Transplant  

Same  Day  Surgery 

L  Per  Outpatient  Visit:  2 

A.  Medical  Treatment  Facilities 

B.  PRIMUS/NAVCARE \ 

Other  Rates  and  Charges:  " 

A.  Hypert>aric  Services: 

1-60  minutes , 

61-120  minutes 

121-180  minutes !...."!!!!!"!!." 

181-240  minutes ."    ' 


Ill 


(NOTE:  Charges  may  be  prorated  based  on  usage.) 


Generic  (trade)  name 


High  Cost  Medications  Requested  By  External  Providers:  3 

Acyclovir  (Zovirax)  

Acyclovir  oint  ..!!!!!." 

Aminoglutethamide  (Cytadren) ......!..."!!!."!."!!! 

Amiodarone  (Cardarone) !....!!!I!..".."."." 

Amiodjpine  (Norvasc)  ....: ;."."' 

Amiodjpine  (Norvasc) ...!!.!.".".."!!." 

Astemlzole  (Hismanal) ..'""'Z"Z""Zi 

Auranofin  (Ridaura) „ !.""!..." 

Betoxolol  (Betoptic)  „ '."..""."."  ."!""..."!!. 

Bromocnptine  ...!!."!1".".."."..."! 

Buspirone  (Buspar)  ; ......"!."..' ■!."!!!!."!1.." 


Strength 


Buspirone  (Buspar)  

Calcitonin  ((Dalamar)  

Captopril  (Capoten) 

Captopfil  (Capoten)  

Captopnl  (Capoten)  

Cart)enicillin  

Caridopa/Levodopa  Cfl  (Sinemet  CR) 
Caridopa/Levodopa  (Sinemet  25/100) 
Candopa/Levodopa  (Sinemet  25/250) 

Chemstrip  BG  II 

Cholestyramine  powder 

Cholestyramine  powder  ligtit  

Cimetidine 

Cimetidine 

Cimetidine  syrup 

Clemastine  (Tavist)  

Clomipramine  (Anafranil) .".. 

Clomipramine  (Anafranil) 

Colestipol 


800mg 

15g 

250mg 
200mg 
2.5n>g  . 

5mg 

50mg  ... 

3mg 

.25% .... 
2.5fng.. 

5mg 

lOmg  ... 
200  lU  . 
25mg  ... 
50mg  ... 
lOOmg  . 
382mg  . 


Total  dis- 
pensed 
quantity  " 


Standard 
cost 


25/100 
25/250 


400mg 
300mg 


2.68mg 

50mg 

25mg 

5mg  packets 


100  

6  Tubes 

360  

180  

270  

270  

90  

180  

3  Wis 

270  

270  

270  

8  vials  .... 

270  

270  

270  

40  

270  

360  

360  

360  

6  cans .... 
6  cans .... 

180 

360  

3  Wis 

270  ....:... 

360  

360  

360  pM  ... 


S286 
161 
376 
218 
248 
252 
109 
153 
114 
454 
121 
208 
179 
134 
221 
333 
103 
291 
184 
235 
271 
151 
129 
146 
164 
150 
183 
292 
210 
274 
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Oeneric  (trade)  name 


Cromolyn  inhaler 

Cromolyn  soln  (neljulizer) 

Cyclophosphamide 

Cycloptx)sJ3hamide: 

Cyclosporine 

Cyclosponne 

Danazo<  (Danochn^) 

Demeclocycline 

Desmopressin  nasil  sofn  (DDAVP) 

Desmopressin  nas«l  spray  ... 

Diclofenac  (Vottarefi) „ 

Diclofenac  (Vottarefi) ....... 

Didanosine 

Didanosine  (Videx) 

Didanosine  (Videx)  

Diflucan 

Diflucan 

Diflunisal  (Dotobtd)  

Diltiazem  60mg  (Cj  irdtzem)  .. 
Dittiazem  CD  (Cart  izem  CO) 
Diltiazem  CD  (Care  izem  CD) 

DiltJazenrSR 

Diltiazem  SR „. 

Diltiazem  (Cardizem)  

Divalproax  (Depak(jte) 
Elase  ointment  .... 

Enalapril 

Enaiapril 

EnalaprH 

Epoetin  Alfa  2000 
Epoetin  Alfa  3000  j... 
Epoetin  Alfa  4000 
Estramustine  (Emc^) 
Ethamtxjtol  .. 
Ethosuximide 
Etidronate  Disodiutji 
Etidronate  Disodiur  i  (Didronel 
Etoposide  (VePesi(|) 
Exactech  ... 
Famotidine  (Pepcit  i 
Fentanyl  patch 
Fentanyl  patch 
Fluconazole  (Diflucfan)  .„, 
Fluconazole  (Difiuc  in) 
Fluconazole  (Diflucpn) 
Fluoxetine  (Prozac 
FluftMprofen  (AnsaiiJ) 
Flutamide  (Eulexin| 
Gemfibrozil  (Lopid) 
Glipfzide  .... 
Hemofil  M  . 
HydroxychloroqutrM 
Hydroxyurea  (Hydr^) 
Interferon  (Intron  A 
lsotretirx)in  (Accutane) 
Isotretinoin  (Accuta  le) 
Isotretinoin  (Accuta  le) 
Itraconazole  (Spore  nox) 
Leucovorin 
Leuprolide  (Lupron 
Leuprolide  (Lupron 
Lisirx)pril  ... 
Usinophl  (Prinivil)    . 
Lomustine  . 
Lomustine  . 
Lovastatin  (Mevacdr) 
Lovastatin  (Mevacc  r) 
Loxapine  (Loxitane 
Lypressin  spray  (O  jpid) 
Megestrol  (Megace 
Megestro4  (Megace 
Melphalan  (Alkeran 


Strength 


25mg 

50mg „ 

lOOmg 

lOOmg/ml  sol 

200mg 

150mg „ 

75mg 

50mg 

150mg 

25mg 

lOOmg 

lOOmg 

200mg 

500mg „. 

60mg 

240mg  ...^^ 

300mg 

120mg 

60mg 

120mg ... 

250mg 

5mg 

20mg 

lOmg  ..„ 

I50mg 

400mg 

250fng 

400mg 

200mg 

50mg 

26mg 

lOOmcg 

75mcg 

200mg 

100mg 

50mg 

20mg 

lOOmg 

125mg 

600mg 

lOmg _ 

200mg 

500mg  „„-..„. 

3mu .„ 

lOmg 

20mg 

40mg 

lOmg 

5mg 

7.5mg 

3.75mg 

lOmg 

5mg 

40mg 

lOOmg „ 

20mg 

40mg 

SOnng 

20mg 

40mg _.. 

2mg  „...„...„.. 


Total  dis- 
pensed 
quantity ') 

4  btis 

360  amp  ... 

360  

360  

60  

3  btIs 

180  

60 

20  ml  „ 

20  ml  

180 

270  

180  

360  

360  

30  

30  

180  

270  

90  

90  

180  

180  

360  

360  

6tul)es  

180  

180  

180  

24  

24  

24  

150  

180  

360  

90  

270  

25  

90  days  

180  

10  

10  

30  

30  

30  

60  

90  

540  

180  

180  

30  days  

180  

270  ...„. 

12  

60  

60  

60  

30  

100  

1  

1  „ 

180  

180  

20  

20  

180  

180  ...„ 

180 

4  Wis 

360  -. 

360  

350  


Standard 
cost 


183 
204 
360 
681 
257 
639 
320 
145 
367 
328 
150 
187 
357 
124 
475 
182 
298 
173 
130 
135 
174 
144 
111 
315 
146 
157 
127 
190 
134 
478 
727 
979 
361 
177 
167 
164 
492 
619 
450 
152 
245 
203 
298 
182 
116 
102 
150 
597 
160 
177 
6.816 
178 
308 
287 
133 
158 
182 
127 
166 
387 
278 
112 
112 
182 
400 
265 
492 
138 
116 
120 
228 
410 
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Generic  (trade)  name 


Mesalamine  enema  (Rowasa) 

Metaproterenol  neb  soln  

Methazolamide  

MettKitrexate 

Methysergide  Maleate 

Mexiletine  (Mexitil) 

Mexiletir>e  (Mexitil) 

Mexiletine  (Mexitil) 

Misoprostol  

Naproxen 

Naproxen , 

Naproxen  , 

Nicotine  Transdemial  System 

Nifedipine , 

Nifeaipine 

Nortnptyline  HCL  

Olsalazine  (Dipentim)  

Omperazole  (Prilosec) 

One  Touch  Test  Strips 

Pancrelipase  MT16  

Pancrelipase  (Pancrease)  

Penicillamine  

Perpfienazine  

Pravastin  Sodium  (Pravachol) 
Pravastin  Sodium  (Pravachol) 

Protjucol  (Loreico)  

Procartiazine  (Matulane) 

Procyclidine  (Kemadrin)  

Pyrazinamide 

Ranitidine 

Rifampin  with  INH 

Selegeline  (Eldepryl)  

•  Somatrem  (Protropin)  

Somatropin  (Humatrope) 

Sucalfate  (Carafate)  

Sulindac 

Sulindac 

Tamoxifen  (Nolvadex)  

Tertenadine  (SekJane) 

Ticlopidine  (Ticlid)  

Tocainide  (Tonocard)  

Tocainide  (Tonocard)  

Tracer  BG  Strips  

Ursidiol  (Actigall)  

Verapamil  SR  240  (Calan  SR) 

Zaicrtabine  (Hivid) 

Zidovudine  (Retrovir) 


Service  provided 


Strength 


SOOmg  .. 

0.6% 

50mg 

2.5mg  ... 

2mg 

200mg  .. 
250mg  .., 
ISOmg  ... 
200mcg 
500mg  .. 
375mg  .. 
250mg  .. 

21mg 

eOmgXL 
90mgXL 

25mg 

250mg  ... 
20mg 

250mg  ... 

2mg 

lOmg 

20mg 

250mg  ... 

50mg 

5mg 

500mg  ... 
150mg  ... 

5mg 

5mg 

1GM  ...... 

150mg  ... 
200mg  ... 
lOmg 

250mg  ... 
4G0mg  ... 
eOOnng  ... 

aOOmg  ... 

.75mg  .... 
lOOmg  ... 


Total  dis- 
pensed 
cpjantity* 

90  

100  

270  

180  

180  

270  

270  

270  

360  

180  

270  

270  , 

30  

90  

90  

90 

360  

90  

360  

540  

540  

360  

360  

90  

90  

360  

360  

360  

360  

180  

180  

180  

4  

6  Vials  

360  

360  

360  

180  

180  

180  

270  .„ 

270  

360 

90 

180  

270  

450  


Standard 
cost 


158 
105 
166 
170 
182 
156 
185 
131 
197 
176 
216 
168 
100 
151 
181 
107 
149 
268 
r71 
313 
119 
260 
11 
125 
132 
184 
204 
11B 
430 
152 
493 
416 
770 
1.126 
183 
112 
139 
207 
124 
219 
181 
231 
252 
145 
100 
542 
598 


C.  High  Cost  Services  Requested  By  External  Providers:  ^ 

X-Ray  Ribs  (all),  per  side 

X-Ray  Hips.  Bilateral I!.!™"!"!..".".'!!!"."!!!."! 

Upper  Gastrointestinal  (G.I.)  study  with  contrast !..!.".."."!."1.!!!!!"!!"!!!"!!"!!!""!!!!!!1" 

Hysterosalpingogram !!!.!.""!!"."!."!!"!!."!!1!"  " • 

Ma.-nmogram,  Bilateral  or  with  localization  .-. ."I!!""!"!."!""!.""!!"!!!.'!!!!!"^! 

Ultrasound,  per  study  L.."!™".""!!!" 

Ultrasound — complete  abdomen  or  vwth  biopsy  "'..."Z'."""""  

Computerized  Axial  Tomography  (CAT)  scan  head/brain  without  contrast !.."!!."!!II!!I!!I!!!I!"1."!!!! 

Computerized  Axial  Tomography  (CAT)  scan  head/brain  with  contrast „ '. '""'I'ZZIZ"'' 

Computerized  Axial  Tomography  (CAT)  scan  head/brain  with  and  without  contrast,  or  post  fossa  arid  iAM/IACS 

Computerized  Axial  Tomography  (CAT)  scan  chest 

Computerized  Axial  Tomography  (CAT)  scan  abdomen,  per  study  l."!Il"!!!!!.l^!!!!!!l!!.!!!l"..."!."! 

Computerized  Axial  Tomography  (CAT)  scan  extremity  without  contrast '"'ZZZZ"^. 

Computerized  Axial  Tomography  (CAT)  scan  extremity  with  contrast "!......!!!!!!I1"1"!!!!!."!! 

Computerized  Axial  Tomography  (CAT)  scan  extremity  with  and  without  contrast  "....'."."""^""'""Z 

Magnetic  Resonance  Imaging  (MRI)  without  contrast ■„...".!"!""..! 

Magnetic  Resonance  Imaging  (MRI)  with  contrast  brain '.Z"ZZZZZZZ^ZZZZ1 

Magnetic  Resonance  imaging  (MRI)  spine  (all)  chest  and  abdomen  without  contrast  ...L...""!.""!!"I!!I."!".""."." 
Magnetic  Resonance  Imaging  (MRI)  spine  (all)  with  contrast  


Costol 
service 


$114 
116 
146 
128 
131 
117 
203 
198 
223 
315 
348 
172 
201 
232 
306 
287 
495 
235 
523 
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Service  provided 


Magnetic  Resonance  Imaging  (MRI)  extrennilies  without  contrast  

Magnetic  Resonanqe  Imaging  (MRI)  extremities  with  and  without  contrast 


Cosmetic  sur  jery  procedure 


D.  Elective  Cosmetic 
Rates 
Mammaplasty  


kjrgery  Procedures  and 


Mastopexy 


Facial  

Rhytidectomy 
Blepharoplasty 


Mentoplasty  

(Auguinentatioi^  Reduction) 
Abdominoplasty 


Lipectomy.  suction  jer  region' 


Rhinoplasty , 

Scar  revisions  beyo^ 
Marxjitxjiar  or  Maxilary 
Minor  Skin  Lesions 

Dermabrasion 

Hair  Restoration .... 
Removing  Tatoos  . 

Chemical  Peel  

Arm/Thigh  DermolipJBCtomy 
Brow  Lift 


Services 


Surgical  Care  Servii  es 


Obstetrical  and  Gyn^ological  Care 
Pediatric  Care  .... 


Orttx)pedic  Care 
Psychiatric  Care 

twn. 
Medical  Intensive 
Surgical  Inteasive 
Neonatal  Intensive 


Cost  of 
service 


370 
287 


CHAMPUS  

Repositioning 


Inter-dassi- 

fication  d^ 

eases 

(ICD-9) 


85.50 
85.32 
85.31 
85.60 

86.82 
86.22 
08.70 
08.44 


76.68 
76.67 
86.83 

86.83 


21.87 
21.86 
66.64 

76.41 

86.30 

86.25 

86.64 

86.25 

86.24 

86.83 

86.3 


Common 

procedure 

termifwtogy 

(CPT)5 


19325 
19324 
19318 
19316 

15824 


15820 
15821 
15822 
15823 
21208 
21209 
15831 

15876 
15877 
15878 
15879 
30400 
30410 
1587 

21194 

1578 

15780 

15775 

15780 

15790 

1583 

15839 


National 


FY  94  charge* 


Surgical  Care  Services  or .. 
Same  Day  Surgery „ 

Surgical  Care  Sen/ices  or  .. 

Same  Day  Surgery  

Surgical  Care  Services  or  ., 

Same  Day  Surgery 

Surgical  Care  Services  or ... 
Same  Day  Surgery  


Surgical  Care  Services  or  . 

Same  Day  Surgery  

Surgical  Care  Services  or  , 

Same  Day  Surgery  

Surgical  Care  Servrces  or  . 
Same  Day  Surgery  


Surgical  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or . 

Same  Day  Surgery  

Surgical  Care  Services  or . 

Same  Day  Surgery 

Surgical  Care  Services  or  . 

Same  Day  Surgery  

Surgical  Care  Services  or  , 

Same  Day  Surgery  

Surgical  Care  Services  or . 

Same  Day  Surgery  

Surgical  Care  Services  or . 

Same  Day  Surgery  

Surgical  Care  Services  or . 

Same  Day  Surgery  

Surgical  Care  Services  or 

Same  Day  Surgery  

Surgical  Care  Services  or  . 
Saine  Day  Surgery  


Full  reim- 
bursement 


S1,082 
426 


1.082 


1.082 
426 

1.082 
426 


1.082 
426 

1.082 
426 

1.082 
426 


1.082 

426 
1.082 

426 
1.082 

426 
1.082 

426 
1.082 

426 
1.082 

426 
1.082 

426 
1.082 

426 
1.082 

426 
1.082 

426 


Inj  latient  rate 


E.  Irrvnuncation  

F.  Oinical  Services  by  T^pes  of  Service/Care  Provided: 
Medical  Care  : 


aid  Sit>stance  Abuse  Rehabilita- 

C4re/Coronary  Care 

Cire  


Items  irKluded 


318.  ~: 

Internal  Medicine.  Cardiology.  Derrr^tology.  Endocrinology,  Gastroenterology.  Hema- 
tology. Nephrology.  Neurology,  Oncology.  Pukrxxwy  and  Upper  Respiratory  Dis- 
ease. Rheumatology.  Physical  Medicine,  ainical  Immunology,  HIV-lll  Acquired  Im- 
mune Deficiency  Syndrome  (AIDS).  Infectious  Disease,  Allergy,  and  Medical  Care 
not  elsewhere  classified.  Includes  Family  Practice  Medical  Care. 

General  Surgery,  Cardiovascular  arxl  Thoracic  Surgery,  Neurosurgery,  Ophthalmol- 
ogy, Oral  Surgery,  OtorhinoJaryngology,  Pediatric  Surgery,  Plastic  Surgery,  Proc- 
tology, Urology,  Peripheral  Vascular  Surgery,  Trauma  Center.  Head  and  Neck  Sur- 
gery, and  Surgical  Care  not  elsewfiere  classified.  Iricludes  Family  Practice  Surgical 
Care. 

Included  Family  Practice  Obstetrics  and  Gynecotogy. 

Pediatrics.  Nursery.  Adolescent  Pediatrics  and  Pediatric  Care  not  elsewhere  classi- 
fied. Includes  Family  Practice  Pediatric  and  Nursery  Care. 

Orthopedics,  Podiatry  and  Hand  Swgery.  Includes  Family  Practice  Orthopedic  Care. 

Includes  Family  Practice  Psychiatric  Care. 

Selt-Explanatofy. 
Self- Explanatory. 
Self-Expianatory. 
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Inpatient  rate 


Organ  arxl  Bone  Marrow  Transplants 
Same  Day  Surgery  


Items  included 


Self-Explanatory. 
Self-Explanatory. 


Notes  on  Rein>bursable  Rates  '-  ' 

„lR^df  P®^ce"*39es  are  applied  to  both  inpatient  and  outpatient  services  provided  when  billing  third  party  oavers  (such  as  insurance  romna 
nies).  Pursuant  to  the  provisions  of  10  U.S.cTlOGS,  the  inpatient  daily  percentages  are  55  perclnl  hoM  5%VeSsKia^^^r^^ 
cilla^The  outpatient  daily  percentages  are  57  percent  hospital,  10  percent  phys^ians  and  SSperceniSte^  physician,  40  percent  an- 

date^f  m^r  ^"^'^y^^  ^°^^^  '"  °^«^^^5  «^«3=  5^^"  ^  rendered  a  bilf  when  services  are  performed.  Payment  is  due  60  days  from  the 

''B^^T^  for  PRIMUS/NAVCARE  and  high  cost  medicatkins/sen/ices  requested  by  external  providers  (Physicians  Dentists  etc  )  arp  nni«  roi. 
evant  to  theThird  Party  Collection  Program.  Third  party  payers  (such  as  inkurance  ^m^janies)  shall  be  ffiTo?h«3h  cSfser^es  in  t^^?r^ 
fS'^St'!^'^^*'"^  dut>-elsible  beneficianes  have  medical  Insurance  and  are  seen  by  praviders  exterS  toTMSr?  S^  iS^rt 
^ffl^^L^c  '^PI?^'^  sen/K^  or  medication  from  an  MTF.  Eligible  beneficianes  i^e  not  personallTliaijIe  "1  cos^^nd  sha"S 
be  W  ed  by  the  MTF.  The  stan^rd  cost  of  high  cost  nwdcations  includes  the  cost  of  the  drugs  and  disposing  se^cls 
wol  2!f "  '^'^It^'^H^'^  ^^^  ""'^^^  otherwise  stated.  The  third  party  charge  is  only  f5r  the  stremthslnd  the  cLaoe  cited  Charoes  will 
vary  if  the  strengths  and  dosage  are  changed.  The  method  of  computinTstandard^sts  to  be  chared  fwhrah«)strnSfoSSactS^st  to 

rr^S'suf^T^  ^^^""^  *^  '°  """^^  ^®  "'™~"  procedure  temrhnology  code  to  indk^ate  the  appropnate  procedure  followed  during  do- 

^^^riJH'!^??}i^  procedures  used  for  the  augmentatwn  mammaplasty  are  in  compliance  wrth  Federal  Drug  Administration  quidelines 
^Each  regior^ lipectomy  w.il  carry  a  separate  charge.  Regions  include  head  and  neck.  Abdomen,  flanks  and  hips   '""'"'^''^"°"  guioeiines. 

treaSr^eSrsiyi^'^X  of  Sts'^S^.r^"  '''^-  "°"'^'^-  ^"^^"^^  ^^^^^'^^  ''"^  ^  '^^  ^^  ^«  ^'^^  ^^  *-  '^  «"»''« 


IFR  Doc.  94-18061  Filed  7-28-94;  8:45  am| 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval 

Summary  of  Proposal(s) 

(1)  Collection  title:  Vocational  Report 

(2)  Formls)  submitted:  G-251 

(3)  OMB/Vu/nfcer:  3220-0141 

(4)  Expiration  date  of  current  OMB 

clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 

expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  o<;casion 

(7)  Respondents:  Individuals  or 

households 

(8)  Estimated  annual  number  of 

respondents:  6,700 

(9)  Total  annual  responses:  6,700 
(10]  A  verage  time  per  response: 

0.050740  hours 

(11)  Total  annual  reporting  hours:  3,400 

(12)  Collection  description:  Section  2  of  . 
the  RRA  provides  for  payment  of 
disability  annuities  to  qualified 
employees  and  widow(er)s.  The 


collection  obtains  the  information 
needed  to  determine  ability  to 
work. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-::4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget.  Room  3002,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
Dennis  Eagan, 
Clearance  Officer. 
IFR  Doc  94-18458  Filed  7-28-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

JRelease  Ne.  34-34427;  File  Nos.  SR-MCC- 
94-07  and  SR-MSTC-94-09] 

Self-Regulatory  Organization;  Filing  of 
Proposed  Rule  Change  by  Midwest 
Clearing  Corporation  and  by  Midwest 
Securities  Trust  Company  Relating  to 
Corporate  Governance  Issues 

July  21,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  23. 1994;  the  Midwest  Clearing 
Corporation  ("MCC")  and  the  Midwest 


IStrS.C.  78s(b)(l)(l988). 


Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exdiange 
Commission  ("Commission")  the 
proposed  rule  changes  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  primarily  by  MCC 
and  MSTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nile  changes 
from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  and  MSTC  propose  to  make 
changes  to  their  By-Laws  related  to 
corporate  governance  issues. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Conmiission. 
MCC  and  MSTC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MCC  and  MSTC  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

The  purfKjse  of  the  proposed  rule 
change  are  to  make  changes  to  MCC's 
and  MSTC's  By-Laws  to  correspond  to 
changes  that  are  being  made 
simultaneously  to  the  Constitution  of 
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d1 


business. 


in;;s 


pre  VI 


en 


13 


MS'C 


the  Chicago  Stock 
Incorporated  ("CHX 
being  made  in  order 
governance  structure^ 
parent  corporation  o 
MCC.  and  MSTC  wil 
more  as  a  single 
changes  are  approvec 
the  board  of  directors 
MCC  and  the  board  ( 
CHX  will  all  consist 
one  individuals.  Thi 
by.  among  other  thi 
MSTC's  and  MCC's 
committees  to  be  the 
nominating  committ^ 
time,  in  order  to 
meaningfiii  represent  st 
participants  in  the 
of  MSTC  and  MCC 
of  governors  will  be 
slots  to  accommodate 
governor  that  will 
with  more  expertise 
MSTC  and  MCC. 

Specifically,  MSTC 
Article  II,  Sections  1 
provide  for  a  flexible 
meeting,  as  opposed 
Tuesday  in  May,  and 
chairman  as  one  who 
special  meetings 
Article  III.  Sections  2 
change  the  number  o 
eighteen  to  thirty-i 
nominating  committed 
candidates  with  a 
providing  fair 
interests  of  CHX  and 
of  the  MSTCpartici 
to  Article  IV,  Section 
the  nominating  com 
be  composed  of  the 
the  CHX's  nominatin 
Amendments  to  Artie 
5,  6.  and  7  empower 
the  board  of  directors 
dismiss  all  officers 

MCC  will  amend 
3.1,3.2,  and  3.3  whi 
number  of  directors  a 
nominating  commi 
candidates  with  a  v 
providing  fair 
interests  of  the  CHX 
section  of  MCC's  parti 
amend  Article  4A, 
the  composition  of 
committee  to  be  the 
nominating  committer  i 
Sections  .5.1,  5.3,  5.4, 
amended  to  empower 
the  board  of  directors 
officers  and  agents. 


Ex :hange. 


^  The  changes  are 
I  o  achieve 
where  CHX  (the 
MCC  and  MSTC), 
be  able  to  operate 
Once  all  the 
and  implemented, 
of  MSTC  and 
governors  of  the 
if  the  same  thirty- 
will  be  achieved 
, changing 
nbminating 
Mme  as  the  CHX's 
At  the  .same 
fair  and 
ion  of 
goJL'ernance  process 
size  of  the  board 
ijicrease  by  four 
a  new  category  of 
ide  the  board 
issues  affecting 


)l 


-one  an 


vie  V 


represe  ntat 


ini 


Si  me  1 


t  lei 


i  and 
Alt 


DC  I 


ittet 


represe  itat 
aid 


Se<l 
MCC 


Si  me  i 


•  For  a  more  detailed 
changes  lo  ihe  QUO  Corwl 
aiX-94-15. 
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will  amend 
<ind  2  which  will 
ime  for  annual 
the  third 
will  add  the 
will  be  able  to  call 

will  amend 
and  8  which  will 
directors  from 
id  will  allow  the 
to  select 
towards 
ion  for  the 
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The  CHX  proposes  to  create  a  new 
category  of  governor,  a  participant 
governor.  In  order  to  be  qualified  to  be 
a  participant  governor,  a  person  must  be 
a  general  partner  or  officer  of  a 
participant  in  MCC  or  MSTC  and  must 
securities  clearance  and  settlement 
expertise,  background,  or 
responsibilities.  The  CHX  proposed 
calls  for  the  addition  of  four  participant 
governors  and  also  adds  an  additional 
nonmember  governor  slot.  This  will 
increase  the  size  of  the  CHX  board  of 
governors  to  thirty-one  from  its  present 
size  of  twenty-six. 

In  addition  to  the  proposed  changes  to 
MSTC's  and  MCC's  boards  of  directors 
and  nominating  committees,  the 
proposed  changes  will  make  the 
president  and  chief  executive  officer 
("CEO")  of  CHX  the  chainnan  ex-officio 
of  MSTC  and  MCC  and  an  ex-officio 
member  of  their  boards  with  the  right  to 
vote.  Under  the  proposal,  the  presidents 
of  MSTC  and  MCC  also  will  be  the  CEOs 
of  MSTC  and  MCC,  respectively,  but 
will  not  be  board  members  ex-officio. 
The  vice-chairmen  of  MCC  and  MCC 
will  be  ex-officio  members  of  the  boards 
of  MSTC  and  MCC,  respectively,  with 
the  right  to  vote. 

The  proposed  rule  changes  are 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
they  provide  for  the  fair  representation 
of  participants  in  the  selection  of 
directors  and  in  the  administration  of 
MSTC's  and  MCC's  affairs. 

B.  Self-Eegulatory  Organizations' 
Statement  on  Burden  on  Competition 

MCC  and  MSTC  perceive  no  impaci 
on  competition  by  reason  of  the 
proposed  rule  changes. 

C.  Self-Regulotory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants,  or  Others 

Written  comments  from  MCC  or 
MSTC  participants  or  others  have  not 
been  solicited  or  received  on  the  text  of 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organizations  consent,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
nilechangesor 


(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Conwnission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  ofthe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  fijed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  ofthe  above-referenced  self- 
regulatory  organizations.  All 
submissions  should  refer  to  File  Nos. 
SR-MCC-94-07  and  SR-MSTC-94-09 
and  should  be  submitted  by  August  19. 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretory. 
-IFR  Doc.  94-18472  Filed  7-28-94:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  93-090] 

National  Environmental  Policy  Act: 
Agency  Procedures  for  Categorical 
Exclusions 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  final  agency 
procedures  and  policy  for  categoric-al 
exclusions. 


SUMMARY:  The  Coast  Guard  is  revising 
its  procedures  and  policies  concerning 
agency  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effed  on  the  human 
environment.  Under  the  National 
Environmental  Policy  Act.  these  actions 
are  categorically  excluded  from  the 
requirement  that  the  proposed  action 


undergo  the  additional  analysis  that 
accompanies  preparation  of  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement.  This 
revision  eliminates  overly  expansive 
and  inconsistent  interpretations  of 
existing  policies  and  procedures,  aligns 
them  with  Categorical  Exclusions  of 
other  agencies,  reduces  paperwork  and 
delays,  and  produces  better  decision 
processes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bonnie  Callahan,  Environmental 
Compliance  and  Restoration  Branch  (G- 
ECV-IB),  (202)  267-6034). 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

Under  regulations  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  (40  CFR  parts  1500  through 
1508),  each  Federal  agency  is  required 
to  adopt  procedures  to  supplement 
those  regulations  (40  CFR  1507.3).  The 
Coast  Guard's  procedures  and  policies 
are  published  as  a  Commandant 
instruction  entitled  "National 
Environmental  Policy  Act  Implementing 
Procedures  and  Policy  for  Considering 
Environmental  Impacts"  (COMDTINST 
M16475.1  series).  In  this  notice,  the 
Coast  Guard  is  announcing  the  revision 
of  section  2.B.2.  ofthe  instruction 
concerning  Categorical  Exclusions  (CE). 
CEs  are  those  categories  of  actions 
which  may  be  taken  by  the  Coast  Guard 
without  the  analysis  and  documentation 
required  for  an  Environmental 
Assessment  (EA)  or  an  Environmental^ 
Impact  Statement  (EIS). 

This  is  a  complete  revision  ofthe 
instructions  on  CEs.  It  identifies  the 
categories  subject  to  exclusion  with 
greater  precision  (paragraph  2.B.2.e),  it 
provides  criteria  for  screening  an  action 
which  falls  under  anexcluded  category 
but  which  might  otherwise  warrant 
additional  environmental  review 
(paragraph  2.B.2.b),  and  it  adds 
procedures  for  identifying  new 
categories  for  future  CEs  (paragraph 
2.B.2.a). 

Discussion  of  Comments  and  Changes 

The  revision  was  published  as  a 
proposal  for  public  review  and 
comment  under  40  CFR  1507.3,  after 
consultation  with  the  Council  on 
Environmental  Quality  (CEQ).  in  59  FR 
3152  through  3155  (January  20.  1994). 
Comments  were  received  from  two 
private  individuals,  an  industry  group, 
a  State  agency  and  a  Federal  agency. 

The  comments  focused  on 
documentation  requirements 
(preparation  of  an  environmental 
analysis  checklists  or  Categorical 
Exclusion  Determination  (CED)).  The 


suggestions  fell  into  two  groups,  some 
suggested  the  elimination  of  all 
documentation  requirements  and  others 
requested  requiring  checklists  and  CEDs 
for  all  CEs.  In  keeping  with  the  spirit 
and  intent  of  NEPA,  the  CEQ 
regulations,  and  Executive  Orders  11514 
and  11991,  this  revision  is  intended  "to 
reduce  paperwork  and  the  accumulation 
of  extraneous  background  data." 
Consequently,  the  requirement  to 
complete  and  submit  environmental 
checklists  has  been  minimized.  Future 
revisions  will  address  the  possibility  of 
further  reducing  the  number  of  CEs 
requiring  checklists.  The  section  on 
documentation  (section  2.B.2.C.)  has 
also  been  revised  to  clarify  the 
situations  when  a  Categorical  Exclusion 
Determination  (CED)  is  required.  The 
CED  requirement  for  regulations  is 
consistent  with  the  COMDTINST 
provision  (section  2.A.3.)  that  requires 
documentation  for  Coast  Guard 
regulatory  actions. 

Several  comments  received  focused 
on  either  expanding  or  limiting  the 
situations  in  which  useof  a  CE  would 
be  appropriate.  Many  such  comments 
were  considered  unnecessary  because 
the  list  of  CEs  (section  2.B.2.e.)  can  only 
be  applied  in  conjunction  with  the 
limitations  (section  2.B.2.b.).  For 
example,  complying  with  current 
Federal,  State,  or  local  laws  or 
requirements  is  specified  in  the 
limitations  section  and  not  repeated  in 
every  CE.  In  the  same  way,  cumulative 
and  incremental  impacts  or  effects  must 
be  considered  when  determining 
whether  the  limitation  in  subsection 
2.B.2.b.{6)  precludes  application  of  a  CE 
to  a  specific  action. 

The  section  describing  compliance 
with  other  laws  (section  2.B.2.d.)  has.  in 
consideration  of  comments  received 
from  the  Department  of  the  Interior, 
been  expanded  to  include  requirements 
set  forth  in  agreements.  Therefore.  Coast 
Guard  personnel  are  responsible  for 
ensuring  compliance  with  any 
Memorandum  of  Agreement  (MOA)  or 
Memorandum  of  Understanding  (MOU) 
with  other  agencies  or  entities. 

Additional  revisions  to  specific  CEs 
are  as  follows: 

CE  (1):  "Training"  was  eliminated 
from  the  types  of  actions  listed  here 
because  it  created  the  possibility  of 
confusion  and  ambiguity  due  to  its 
redundant  nature  with  CEs  (18)  through 
(21)  which  specifically  cover  training 
activities. 

CE(12):  The  checklist  requirement 
was  kept  for  vessels  and  aircraft  to 
insure  major  disposal  actions  receive 
additional  attention.  This  is  one 
example  of  a  category  requiring  an 


environmental  analysis  checklist  that 
will  be  addressed  in  future  revisions. 

CE  (13):  This  was  clarified  to  address 
situations  where  the  National  Historic 
Preservation  Act  (NHPA)  section  106 
process  determines  there  is  no  effect 
This  CE  may  still  be  used  if  there  is  a 
consensus  that  no  impact  will  occur.  - . 
Furthermore,  the  limitation  set  out  in 
2.B.2.b.(7)  reinforces  the  requirement  to 
comply  with  the  NHPA. 

CE  (18):  Comments  questioned  the 
proposed  revision's  clarity  in  requiring 
NEPA  compliance  by  lead  agencies. 
This  final  revision  makes  it  clear  that 
the  lead  agency  must  meet  its  NEPA 
requirements  prior  to  Coast  Guard 
participation  in  defense  preparedness 
training  and  exercises. 

CE  (23):  The  words  "and  the  Aids  to 
Navigation  Program"  were  added  to 
address  concerns  that  the  originrl 
proposal  would  not  encompass    ie 
placing  of  aids  to  navigation  h\     rivate 
parties  under  the  Coast  Guard  A. ds  to 
Navigation  Program.  As  revised,  this  CE 
includes  and  treats  privately  placed  aids 
in  the  same  manner  as  aids  plact«d  by 
the  Coast  Guard. 

CE  (32):  Comments  received  regarding 
the  provision  for  the  Bridges  Program 
expressed  concern  regarding  the  lack  of 
reference  to  carrying  capacity  and  the 
exclusion  of  "bridges  with  historic 
significance  or  bridges  providing  access 
toijndeveloped  barrier  islands  and 
beaches."  The  exclusion  was  explicitly 
stated  to  focus  attention  on  two  issues 
that  arise  on  a  recurring  basis.  The 
sections  describing  limitations  on  the 
use  of  CEs  require  the  parties 
responsible  for  environmental  analysis 
and  documentation  to  consider, 
pursuant  to  section  2.B.2.b.(2).  the 
unique  characteristics  of  the  geographic 
area,  such  as  proximity  to  historic  or 
cultural  resources,  wetlands,  and 
ecologically  critical  areas.  Section 
2.B.2.b(7)  requires  consideration  of  tJie 
effects  on  structures  that  are  listed  in,  or 
eligible  for  listing  in.  the  National 
Register  of  Historic  Places  or  that  may 
cause  loss  or  destruction  of  significant 
cultural  or  historical  resources.  Use  of 
the  limitations  section  also  addresses 
the  concern  over  incremental  changes 
that  involve  carrying  capacity. 
Specifically,  the  limitation  on 
"individually  insignificant,  but 
cumulatively  significant,  impact" 
(2.B.2.b.(6)),  in  conjunction  with  the 
requirements  that  all  NEPA  analyses 
consider  connected,  cumulative,  and 
similar  actions  (50  CFR  1508.25)  and 
direct,  indirect,  and  cumulative  effects 
(50  CFR  1508.7  and  1508.8)  ensure  that 
canning  capacity  will  be  considered. 

CE  (34):  The  Advanced  Notice  of 
Proposed  Rule  Making  and  Interim  Rule 
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are  added  to  the  lis  of  regulatory 
actions  requiring  e<  mpletion  of  an 
Environmental  Ans  lysis  Checklist  and 
preparation  of  a  CE  3,  because 
completion  of  the  CE  process  applies  to 
all  regulatory  actions.  New  subsections 
(a)  through  (e)  were!  included  in 
proposed  subsection  (a),  the  general 
description  of  editorial,  procedural,  or 
administrative  regulations.  The  new 
subsections  more  clearly  delineate  and 
describe  the  types  <jf  regulations  that 
qualify  for  CEs.  Ne\  /  subsections  (f)  and 
(g)  are  revisions  of;  ubsections  (b)  and 
(c).  The  requirement  to  prepare  a 
checklist  unless  the  size  of  the  Area, 
ground,  or  zone  is  being  increased  has 
been  eliminated.  Fi  rthermore, 
subsection  (g)  has  b  ?en  revised  to 
explicitly  refer  to  Regulated  Navigation 
Areas  (RNAs)  whicl  i  are  promulgated 
under  33  CFR  part  ;  65.  In  addition,  no 
documentation  is  re  quired  for 
temporary  areas  or  ;  ;ones  that  are  of 
limited  duration  an  ]  that  were 
established  to  deal  ivith  emergency 
situations.  New  subsection  (i),  a  revision 
of  proposed  subsection  (e),  uses  the 
term  "rules  of  the  r<iad"to  include 
Shipping  Safety  Fai  "ways  promulgated 
under  33  CFR  part  1 66  and  International 
Regulations  for  the  'revention  of 
Collisions  at  Sea  (O  )LREGS)  established 
under  the  auspices  )f  the  International 
Maritime  Organizat  on. 

CE  (35):  Several  c  imments  concerned 
the  regatta  and  mari  ne  parade  permit 
provisions.  The  con  ments  suggested 
changes  ranging  from  greatly  expanding 
the  actions  qualifyirig  for  the  CE  to 
drastically  contracting  the  actions.  The 
provision,  as  propo<  ed,  reflected  the 
need  to  strike  a  bala  ice  in  favor  of  a  Ci 
that  recognizes  cumjnt  experience  and 
provides  flexibility  o  field  units  and 
commanders  issuing  the  permits.  It 
allows  field  units  ai  d  commanders  to 
assess  the  impacts  b  jsed  upon  site- 
specific  circumstan<  es.  such  as  the 
characteristics  of  th(  i  body  of  water,  the 
proxinHty  to  enviroi  imentally  sensitive 
areas,  and  the  actua  numbers  of 
participants  and  spt  ctators  involved. 
The  CEs,  when  read  and  applied  in 
conjunction  with  thi  >  limitations 
section,  the  statute,  he  CEQ  regulations, 
provide  reasonable  |  larameters. 
Therefore,  the  provi  ;ion  as  drafted  is 
unchanged. 

For  the  reasons  se  out  in  the 
preamble,  the  Coast  Guard  amends 
section  2.B.2.  of  COl  4DTINST 
Ml6475.lBasfollov  s: 

2.B.  Environments  1  Documentation. 


2.  Categorical  Exc 


usions  (CE). 


a.  Introduction 

As  defined  by  the  Council  on 
Environmental  Quality  (CEQ),  a 
"categorical  exclusion"  or  "CE"  means 
a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a  ., 
significant  effect  on  the  human 
environment  and  for  which,  therefore, 
neither  an  Environmental  Assessment 
(EA)  nor  an  Environmental  Impact 
Statement  (EIS)  is  required.  The  use  of 
a  CE  is  intended  to  reduce  paperwork 
and  delay  by  eliminating  the 
unnecessary  preparation  of  EAs  and 
EISs.  The  CEs  listed  below  are  subject 
to  review  and  any  suggested 
modifications  should  be  provided  to 
COMDT  (G-ECV).  Additional  CEs 
should  be  suggested  when  it  becomes 
clear,  through  the  preparation  of  EAs, 
that  Findings  of  No  Significant  Impact 
(FONSI)  result  after  numerous  analyses 
of  similar  types  of  actions. 

h.  Limitations  on  Using  Categorical 
Exclusions 

Some  actions  that  normally  would  be 
categorically  excluded  under  section 
2.B.2.e.  could  require  additional 
environmental  review  and,  for  this 
reason,  responsible  personnel  should  be 
alert  for  circumstances  that  dictate  the 
need  to  prepare  an  EA  or  EIS. 

A  determmation  of  whether  an  action 
that  is  normally  excluded  requires 
additional  review  must  focus  on  the 
action's  significance.  The  proposed 
action  must  be  evaluated  in  its  context 
(whether  local.  State,  regional,  tribal, 
national,  or  international)  and  in  its 
intensity  by  considering  whether  the 
action  is  likely  to  involve  one  or  more 
of  the  following: 

(1)  An  adverse  effect  on  public  health 
or  safety. 

(2)  A  site  that  includes  or  is  near  a 
unique  characteristic  of  the  geographic 
area,  such  as  a  historic  or  cultural 
resource,  park  land,  prime  farmland, 
wetland,  wild  and  scenic  river, 
ecologically  critical  area,  or  property 
requiring  special  consideration  under  49 
ll.S.C.  303(c).  [Section  303(c)  of  Title  49 
U-S.C.  is  commonly  referred  to  as 
section  4(f)  of  the  Department  of 

1  ransportation  (DOT)  Act  which 
includes  any  land  from  a  public  park, 
n'creation  area,  wildlife  and  waterfowl 
refuge,  or  historic  site). 

(3)  An  effect  on  the  quality  of  the 
human  environment  that  is  likely  to  be 
highly  controversial,  in  terms  of 
scientific  validity  or  public  opinion. 

(4)  An  effect  on  the  human 
environment  that  is  highly  uncertain  or 
involves  unique  or  unknown  risks. 

(5)  A  precedent  for  future  actions  with 
significant  effects  or  a  decision  in 
principle  about  a  future  consideration. 


(6)  An  individually  insignificant,  but 
cumulatively  significant,  impact  when 
considered  along  with  other  p9.st, 
present,  and  reasonably  foreseeable 
future  actions. 

(7)  An  adverse  effect  on  a  district,  site, 
highway,  structure,  or  object  that  is 
listed  in  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places,  or 
the  loss  or  destruction  of  a  significant 
scientific,  cultural,  or  historical 
resource. 

(fl)  An  adverse  effect  on  species  or 
habitats  protected  by  the  Endangered 
Species  Act. 

(9)  A  potential  or  threatened  violation 
of  a  Federal,  State,  or  local  law  or 
requirement  imposed  for  the  protection 
of  the  environment. 

(10)  An  impact  that  may  be  both 
beneficial  and  adverse.  A  significant 
impact  may  exist  even  if  it  is  believed 
that,  on  balance,  the  effect  will  be 
beneficial. 

In  addition,  a  CE  may  not  be  used  if 
the  proposed  action  is  likely  to  involve 
any  of  the  circumstances  set  forth  in 
section  20.b.(2)  of  DOT  Order  5610.1 
series  (Enclosure  1).  The  ten  listed 
circumstances  and  those  in  the  DOT 
Order  are  addressed  in  the 
Environmental  Analysis  Checklist 
(Enclosure  10). 

If  a  CE  is  not  appropriate,  an  EA  or 
an  EIS  must  be  prepared. 

c.  Documentation 

When  the  specific  CE  requires  that  a 
checklist  be  completed,  an 
environmental  analysis  checklist 
(Enclosure  10)  will  be  completed  and- 
u.sed  to  substantiate  the  use  of  the  CE. 
The  checklist  must  be  submitted  with, 
and  accompany,  the  proposal  for  the 
action.  If  a  CE  is  not  appropriate,  the 
environmental  analysis  checklist  will  be 
used  for  developing  an  EA  or  EIS. 

A  written  Categorical  Exclusion 
Determination  (CED)  (Enclosure  6)  must 
be  prepared  when  a  CE  is  being  relied 
upon  to  promulgate  a  regulation  that 
requires  an  environmental  checklist. 

Checklists  and  CEDs  supplementary 
to  the  requirements  of  this  Instruction 
may  be  developed  by  subordinate 
commands  for  specific  types  of  actions. 
Those  documents  must  be  approved  by 
G-ECV  before  they  are  adopted  for  use. 

d.  Compliance  With  Other  Laws  and 
Bequirements 

Even  though  an  EA  or  EIS  may  not  be 
indicated  for  a  Federal  action  because  of 
a  CE,  that  fact  does  not  exempt  the 
action  from  compliance  with  any  other 
Federal  law  or  any  review  or 
consultation  requirements  contained  in 
any  applicable  agreement.  For  example 
complian(£  with  the  Endangered 
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Species  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  National  Historic 
Preservation  Act,  the  Clean  Water  Act. 
the  Clean  Air  Act  (conformity 
requirements),  etc  is  always  mandatory, 
even  for  actions  that  do  not  require  an 
FJV  or  EIS. 

e.  Categorical  Exclusion  List 

The  following  are  actions  that,  unless 
consideration  of  the  factors  in  section 
2.B.2.b.  trigger  the  need  to  conduct 
further  analysis,  are  categorically 
excluded  from  further  analysis  and 
documentation  requirements  under 
NEPA.  (Note:  Unless  otherwise 
indicated,  completion  of  an 
environmental  checklist  (Enclosure  10) 
and  preparation  of  a  CED  (Enclosure  6) 
is  not  required): 

(1)  Routine  personnel,  fiscal,  and 
administrative  activities,  actions, 
procedures,  and  policies  which  clearly 
do  not  have  any  environmental  impacts, 
such  as  military  and  civilian  personnel 
recruiting,  processing,  paying,  and 
recordkeeping. 

(2)  Routine  procurement  activities 
and  actions  for  goods  and  services, 
including  office  supplies,  equipment, 
mobile  assets,  and  utility  services  for 
routine  administration,  operation,  and 
maintenance. 

(3)  Maintenance  dredging  and  debris 
disposal  where  no  new  depths  are 
required,  applicable  permits  are 
secured,  and  disposal  will  be  at  an 
existing  approved  disposal  site. 
(Checklist  required). 

(4)  Routine  repair,  renovation,  and 
maintenance  actions  on  aircraft  and 
vessels. 

(5)  Routine  repair  and  maintenance  of 
buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use.  or  an  impact  on  a  historically 
significant  element  or  setting. 

(6)  Minor  renovations  ana  additions 
to  buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use.  a  historically  significant  element,  or 
historically  significant  setting. 
(Checklist  required). 

(7)  Routine  repair  and  maintenance  to 
waterfront  facilities,  including  mooring 
piles,  fixed  floating  piers,  existing  piers, 
and  unburied  power  cables. 

(8)  Minor  renovations  and  additions 
to  waterfront  facilities,  including 
mooring  piles,  fixed  floating  piers, 
exi.sting  piers,  and  unburied  power 
cables,  which  do  not  require  special, 
site-specific  regulatory  permits. 
(Checklist  required). 

(9)  Routine  grounds  maintenance  and 
activities  at  units  and  facilities. 
Examples  include  localized  pest 


management  actions  and  actions  to 
maintain  improved  grounds  (such  as 
landscaping,  lawn  care  and  minor 
erosion  control  measures)  that  are 
conducted  in  accordance  with 
applicable  Federal,  State  and  local 
directives. 

(10)  Installation  of  devices  to  protect 
human  or  animal  life,  such  as  raptor 
electrocution  prevention  devices, 
fencing  to  restrict  wildlife  movement  on 
to  airfields,  and  fencing  and  grating  to 
prevent  accidental  entry  to  hazardous 
areas.  (Checklist  required). 

(11)  New  construction  on  heavily 
developed  portions  of  Coast  Guard 
property,  when  construction,  use.  and 
operation  will  comply  with  regulatory 
requirements  and  constraints.  (Checklist 
required). 

(12)  Decisions  to  decommission 
equipment  or  temporarily  discontinue 
use  of  facilities  or  equipment.  This  does 
n6t  preclude  the  need  to  review 
decommissioning  under  section  106  of 
the  National  Historic  Preservation  Act. 
(Checklist  required  for  vessels  and 
aircraft), 

(13)  Demolition  or  disposal  actions 
that  involve  buildings  or  structures 
when  conducted  in  accordance  with 
regulations  applying  to  removal  of 
a.sbestos,  PCB's,  and  other  hazardous 
materials,  or  disposal  actions  mandated 
by  Congress.  In  addition,  if  the  building 
or  structure  is  listed,  or  eligible  for 
listing,  in  the  National  Register  of 
Historic  Places,  then  compliance  with 
section  106  of  the  National  Historic 
Preservation  Act  is  required.  (Checklist 
required). 

(\4)  Outleasing  of  historic  lighthouse 
properties  as  outlined  in  the 
Programmatic  Memorandum  of 
Agreement  between  the  Coast  Guard. 
Advisory  Council  on  Historic 
Preservation,  and  the  National 
Conference  of  State  Historic 
Preservation  Officers.  (Checklist 
reauired). 

115)  Transfer  of  real  property  from  the 
Coast  Guard  to  the  General  Services 
Administration,  Department  of  the 
Interior,  and  other  Federal  departments 
and  agencies,  or  as  mandated  by 
Congress;  and  the  granting  of  leases, 
permits,  and  easements  where  there  is 
no  substantial  change  in  use  of  the 
property.  (Checklist  ret^uired). 

(16)  Renewals  and  minor  amendments 
of  existing  real  estate  licenses  or  grants 
for  use  of  government-owned  real 
property  where  prior  environmental 
review  has  determined  that  no 
significant  environmental  effects  would 
occur. 

(17)  Now  grants  or  renewal  of  existing 
grants  of  license,  easement,  or  similar 
arrangements  for  the  use  of  existing 


rights-of-way  or  incidental  easements 
complementing  the  use  of  existing 
rights-of-way  for  use  by  vehicles:  for 
such  existing  rights-of-way  as  electrical, 
telephone,  and  other  transmission  and 
communication  lines;  water, 
wastewater,  storm  water,  and  irrigation 
pipelines,  pumping  stations,  and 
facilities:  and  for  similar  utility  and 
transportation  uses.  (Checklist 
required). 

(18)  Defense  preparedness  training 
and  exercises  conducted  on  other  than 
Coast  Guard  property,  where  the  lead 
agency  .or  department  is  not  Coast  Guard 
or  DOT  and  the  lead  agency  or 
department  has  completed  its  NEPA 
analysis  and  documentation 
requirements. 

(19)  Defense  preparedness  training 
and  exercises  conducted  on  Coast  Guard 
property  that  do  not  involve 
undeveloped  property  or  increased 
noise  levels  over  adjacent  property  and 
that  involve  a  limited  number  of 
personnel,  such  as  exercises  involving 
primarily  electronic  simulation  or 
command  post  personnel. 

(20)  Simulated  exercises,  including 
tactical  and  logistical  exercises  that 
involve  small  numbers  of  personnel. 

(21)  Training  of  an  administrative  or 
classroom  nature. 

(22)  Operations  to  carry  out  maritime 
safety,  maritime  law  enforcement, 
search  and  rescue,  domestic  ice 
breaking,  and  oil  or  hazardous 
substance  removal  programs  that  have 
been  the  subject  of  a  programmatic 
NEPA  analysis  and  documentation. 

(23)  Actions  performed  as  a  part  of 
Coast  Guard  operations  and  the  Aids  to 
Navigation  Program  to  carry  out 
statutory  authority  in  the  area  of 
establishment  of  floating  and  minor 
fixed  aids  to  navigation,  except 
electronic  sound  signals. 

(24)  Routine  movement  of  personnel 
and  equipment,  and  the  routine 
movement,  handling,  and  distribution  of 
nonhazardous  and  hazardous  materials 
and  wastes  in  accordance  with 
applicable  regulations. 

(25)  Coast  Guard  participation  in 
disaster  relief  efforts  under  the  guidance 
or  leadership  of  another  Federal  agency 
that  has  taken  responsibility  for  NEPA 
compliance. 

(26)  Data  gathering,  information 
gathering,  and  studies  that  involve  no 
physical  change  to  the  environment. 
Examples  include  topographic  surveys, 
bird  counts,  wetland  mapping,  and 
other  inventories. 

(27)  Natural  and  cultural  resource 
management  and  research  activities  that 
are  in  accordance  with  interagency 
agreements  and  which  are  designed  to 
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improve  or  upgrade  jthe  Coast  Guard's 
ability  to  manage  tht>se  resources. 

(28)  Contracts  for  Activities  conducted 
at  established  labors  tones  and  facilities, 
to  include  contractor-operated 
laboratories  and  facflities,  on  Coast 
Guard-owned  prope  1y  where  all 
airborne  emissions,  >vaterbome 
effluents,  external  rs  diation  levels, 
outdoor  noise,  and  solid  and  bulk  waste 
disposal  practices  aie  in  compliance 
with  existing  applicible  Federal.  State, 
and  local  laws  and  r  ^ulations. 
(Checklist  required), 

(29)  Approval  of  r  jcreational 
activities  (such  as  a  '  Zoast  Guard  unit 
picnic)  which  do  no  involve  significant 
physical  alteration  of  the  environment, 
increase  disturbance  by  humans  of 
sensitive  natural  hal  itats,  or  disturbance 
of  historic  propertie! ;,  and  which  do  not 
occur  in,  or  adjacent  to,  areas  inhabited 
by  threatened  or  enc  angered  species. 
(Checklist  required  unless  the  activity 
will  take  place  at  a  li  )cation  developed 
or  created  for  that  ty  )e  of  activity). 

(30)  Review  of  do<  uments,  such  as 
studies,  reports,  and  analyses,  prepared 
for  legislative  propoi  als  that  did  not 
originate  in  DOT  am  that  relate  to 
matters  that  are  not  tlie  primary 
responsibility  of  the  Coast  Guard. 

(31)  Planning  and  technical  studies 
which  do  not  contaii  recommendations 
for  authorization  or  funding  for  future 
construction,  but  ma  y  recommend 
further  study.  This  ii  icludes  engineering 
efforts  or  environmental  studies 
undertaken  to  define  the  elements  of  a 
proposal  or  alternatives  sufBciently  so 
that  the  environment  al  effects  may  be 
assessed  and  does  n<  t  exclude 
consideration  of  env  ronmental  matters 
in  the  studies. 

(32)  Bridge  Administration  Program 
actions  which  can  b<  described  as  one 
of  the  following: 

(a)  Modification  of  replacement  of  an 
existing  bridge  on  essentially  the  same 
alignment  or  locatioi.  Excluded  are 
bridges  with  historic  significance  or 
bridges  providing  ao  :ess  to 
undeveloped  barrier  islands  and 
beaches. 

(b)  Construction  ol  pipeline  bridges 
for  transporting  pota  )le  water. 

(c)  Construction  ol  pedestrian, 
bicycle,  or  equestrian  bridges  and 
stream  gauging  cable^vays  used  to 
transport  people.       1 

(d)  Temporary  replacement  of  a  bridge 
immediately  after  a  natural  disaster  or  a 
catastrophic  failure  for  reasons  of  public 
safety,  health,  or  welfare. 

(e)  Promulgation  of  operating 
regulations  or  procedures  for 
drawbridges.  (Checklist  required). 

(f)  Identification  of  advance  approval 
waterways  under  33  CFR  115.70. 


(g)  Any  Bridge  Program  action  which 
is  classified  as  a  CE  by  another 
Department  of  Transportation  agency 
acting  as  lead  agency  for  such  an  action. 

(33j  Preparation  of  guidance 
documents  that  implement,  without 
substantive  change,  the  applicable 
Commandant  Instruction  or  other 
Federal  agency  regulations,  procedures, 
manuals,  and  other  guidance 
documents. 

(34)  Promulgation  of  the  following 
regulations:  (Note:  When  relying  upon  a 
CE  in  promulgating  regulations,  an 
environmental  analysis  checklist  and  an 
attached  CED  (Enclosure  6)  must  be 
filed  in  the  rulemaking  docket  before 
publication  of  a  Notice  of  Proposed 
Rulemaking  (NPRM),  or  an  Interim  or 
Final  Rule  not  preceded  by  an  NPRM, 
unless  specifically  indicated  below.) 

(a)  Regulations  which  are  editorial  or 
procedural,  such  as  those  updating 
addresses  or  establishing  application 
procedures. 

(b)  Regulations  concerning  internal 
agency  functions  or  organization  or 
personnel  administration,  such  as 
funding,  establishing  Captain  of  the  Port 
boundaries,  or  delegating  authority. 

(c)  Regulations  concerning  the 
training,  qualifying,  licensing,  and 
disciplining  of  maritime  personnel. 

(d)  Regulations  concerning  manning, 
documentation,  admeasurement, 
inspection,  and  equipping  of  vessels. 

(e)  Regulations  concerning  equipment 
approval  and  carriage  reouirements. 

(f)  Regulations  establishing, 
disestablishing,  or  changing  the  size  of 
Special  Anchorage  Areas  or  anchorage 
grounds.  (Checklist  and  CED  not 
required  for  actions  that  disestablish  or 
reduce  the  size  of  the  Area  or  grounds). 

(g)  Regulations  establishing, 
disestablishing,  or  changing  Regulated 
Navigation  Areas  and  security  or  safety 
zones.  (Checklist  and  CED  not  required 
for  actions  that  disestablish  or  reduce 
the  size  of  the  area  or  zone.  For 
temporary  areas  and  zones  that  are 
established  to  deal  with  emergency 
situations  and  that  are  less  than  one 
week  in  duration,  the  checklist  and  CKn 
are  not  required.  For  temporary  areas 
and  zones  that  are  established  to  deal 
with  emergency  situations  and  that  are 
one  week  or  longer  in  duration,  the 
checklist  and  CED  will  be  prepared  and 
submitted  after  issuance  or  publication.) 

(h)  Special  local  regulations  issued  as 
a  condition  of  a  granted  regatta  or 
marine  parade  permit  that  was  issued 
after  appropriate  environmental  analysis 
(Checklist  and  CED  not  required.) 

(i)  Regulations  in  aid  of  navigation. 
such  88  those  concerning  rules  of  the 
road.  International  Regulations  for  the 
Prevention  of  Collisions  at  Sea 


(COLREGS).  bridge-to-bridge 
communications,  vessel  traffic  services, 
and  marking  of  navigation  systems. 

(35)  Routine  approvals  of  regatta  and 
marine  parade  permits  for  marine  events 
which  are  described  as  follows: 

(a)  Fishing  tournaments  involving 
approximately  50  powerboats  (up  to 
approximately  26  feet  in  length  with 
engines  of  approximately  50  HP)  and 
not  more  than  approximately  200 
spectator  craft. 

(b)  Sailing  competitions  or 
demonstrations  involving 
approximately  50  sailboats  (up  to 
approximately  26  to  50  feet  in  length 
which  may  have  auxiliary  propulsion  of 
approximately  50  HP)  and  not  more 
than  approximately  200  spectator  craft. 

(c)  Sailing  competitions  or 
demonstrations  involving 
approximately  100  sailboats  (up  to 
approximately  26  feet  in  length)  or    « 
sailboats  and  not  more  than 
approximately  200  spectator  craft. 

(d)  Paddling,  rowing,  or  floating 
competitions  or  demonstrations 
involving  approximately  200  canoes, 
kayaks,  rowboats.  rowing  sculls,  or  rafts 
(up  to  approximately  26  feet  in  length) 
and  not  more  than  approximately  200 
spectator  craft. 

(e)  Rowing  competitions  or 
demonstrations  involving 
approximately  200  racing  shells  (up  to 
approximately  60  feet  in  length)  and  not 
more  than  approximately  200  spectator 
craft. 

(f)  Parades  involving  approximately 
100  sailboats,  powerboats,  unpowered 
watercraft,  or  a  combination  thereof  (up 
to  approximately  50  feet  in  length  with 
approximately  50  HP  primary  or 
auxiliary  propulsion),  operating  at  no  or 
low  wake  speed  and  not  more  than 
approximately  200  spectator  craft. 

(g)  Swimming  competitions  involving 
approximately  800  swimmers  and  not 
more  than  approximately  200  spectator 
craft. 

(h)  Fireworks  displays  over  water  not 
lasting  over  approximately  30  minutes 
and  involving  not  more  than 
approximately  200  spyectator  craft. 

Dated:  July  18, 1994. 
J.F.  Milbrand, 

Acting  Chief,  Office  of  Engineering,  Logistics 

and  Development. 

IFR  Doc.  94-18553  Filed  7-28-94;  8:45  am) 
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Federal  Aviation  Administration 

Notice  of  intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Reading  Regional  Airport,  Reading,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Reading  Regional 
airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  29,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  dehvered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Mr.  L.W.  Walsh.  Manager 
Harrisburg  Airports  District  Office,  3911 
Hartzdale  Drive,  Suite  1.  Camp  Hill.  PA 
17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  John  Rinehart. 
Executive  Director  of  the  Reading 
Regional  Airport  Authority  at  the 
following  address:  Reading  Regional 
Airport,  2501  Bem\'ille  Road,  Reading. 
PA  19605. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Reading 
Regional  Airport  Authority  under 
Section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.W.  Walsh.  Manager,  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill,  PA  17011  (Tel 
(717)-975-3423).  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Reading  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  15, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Reading  Regional 
Airport  Authority  was  substantially 


complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  29, 1994. 

The  following  is  a  brief  over\'iew  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1994. 

Proposed  charge  expiration  date: 
November  30,  1999. 

Total  estimated  PFC  revenue: 
$1,441,500. 

Brief  description  of  proposed  projects: 
— Enclose  Boarding  Area 
— Construct  Terminal  Access  Roads. 

Phase  2 
—Acquire  a  New  ARFF  Vehicle 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  Demand 
Air  Taxi  Carriers 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport.  Jamaica. 
New  York.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Reading 
Regional  Airport  Authority. 

Issued  in  Jamaica.  New  York  on  July  29. 
1994. 

A.H.  DeGraw. 

Acting  Manager.  Airports  Division.  Eastern 
Region. 

[FR  Doc.  94-18521  Filed  7-28-94:  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-66;  Notice  1] 

Cooper  Tire  and  Rubber  Company; 
Receipt  of  Petition  for  Determination  of 
inconsequential  Noncompliance 

The  Cooper  Tire  and  Rubber 
Company  (Cooper)  of  Findlay.  Ohio,  has 
determined  that  some  of  its  tires  fail  to 
comply  with  49  CFR  571.109,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  109,  "New  Pneimiatic  Tires,"  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  Part  573,  "Defect  and 
Noncompliance  Reports."  Cooper  has 
also  petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 


This  notice  of  receipt  of  a  petition  is 
published  under  49  U.S.C  Sections 
30118  and  30120  (formerly  Section  157 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1417))  and 
does  not  represent  any  agency  decision 
or  other  exercise  of  judgment 
concerning  the  merits  of  the  petition. 

Paragraph  S4.3(a)  of  FMVSS  No.  109 
specifies  that  each  tire  be  labeled  with 
"(ojne  size  designation,  except  that 
equivalent  inch  and  metric  size 
designations  may  be  used." 

During  the  periods  of  the  8th  week 
through  the  18th  week  of  1994,  Cooper 
produced  8,097  175/70R13,  Cooper 
Sport  1000  Metric  GT,  polyester/steel 
belted,  tubeless.  black  sidewall,  radial 
tires  with  incorrect  size  designations. 
These  tires  were  incorrectly  stamped 
near  the  beads  vrith  a  designation  of 
175/75R13  in  characters  0.156  inch  in 
height,  whereas  it  should  have  been 
stamped  175/70R13.  However,  the  tires 
are  correctly  labeled  with  175/70R13.  in 
characters  0.400  inch  high,  on  the  mid- 
sidewall  area.  Cooper  has  recovered 
1281  of  these  tires  to  correct  them  prior 
to  sale.  At  the  time  it  petitioned  the 
agency,  6,816  remained  unaccounted 
for. 

Cooper  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following.  Cooper  also  provided 
mold  stamp  drawings  which  show  the 
two  areas  on  each  side  of  the  subject 
tires  where  the  size  is  molded  into 
them. 

The  tires  in  question  are  incorrectly 
stamped  on  twth  sides,  in  the  area  of  the 
sidewall  closest  to  the  bead,  with  designation 
175/75R13.  The  tires  are  correctly  stamped 
on  both  sides  in  the  mid-sidewall  of  the  tire 
with  the  correct  designation  175/70R13  in 
characters  0.400  inch  in  height.  In  addition, 
each  tire  contains  an  adhesive  paper  tread 
label  which  is  attached  to  the  tread  area  of 
each  tire  indicating  the  correct  size  175/ 
70R13. 

The  mislabel  on  each  lire  is  incorrect  only 
as  to  the  aspect  ratio  (or  series),  that  is  75. 
of  the  tire.  The  cross  section  width  of  175. 
the  designation  of  radial,  and  the  rim 
diameter  of  13  are  all  correct.  Also  the 
maximum  load  and  inflation  stampings  on 
txjth  sidewall  of  each  tire  are  correct  for  a 
175/70R13Ure.    . 

Further,  a  175/75R13  [tire]  has  never  been 
produced  by  Cooper,  has  never  been 
standardized  tjy  the  Tire  and  Rira 
Association,  and  to  the  best  of  ICooper'sj 
knowledge,  has  never  been  produced  by 
anyone,  therefore,  the  jxsssibility  of 
misapplication  does  not  exist. 

The  tires  produced  from  this  mold  during 
the  aforementioned  time  period  comply  with 
all  other  requirements  of  49  CFR  571. 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  on  the  petition  of  Cooper, 
described  above.  Comments  should  refer 
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to:  Docket  Section, 
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to  the  docket  num  )er  and  be  submitted 


National  Highway 


Traffic  Safety  Adn:  inistration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington,  D.C.,  20590.  It  is  requested 
but  not  required  th  at  six  copies  be 
submitted. 

All  comments  re  ceived  before  the 
close  of  business  o  a  the  closing  date 
indicated  below  w  11  be  considered.  The 
application  and  su  sporting  materials, 
and  all  comments  eceived  after  the 
closing  date,  will  g  Iso  be  filed  and  will 
be  considered  to  tl:  e  extent  possible. 
When  the  petition  Is  granted  or  denied, 
the  notice  will  be  |  ublished  in  the 
Federal  Registered!  pursuant  to  the 


authority  indicate< 


Comment  closing  date:  (August  29, 
1994. 


(49U.S.C.  30118.  30120; 
authority  at  49  CFR  1 

Issued  on:  July  23. 
Barry  Felrice, 
Associate  Administixitor 
|FR  Doc.  94-18518  F 
BILLIMC  CODE  4910-&9-N 


delegations  of 
50  and  49  CFR  501.8), 
11994 

for  Rulemaking. 
led  7-18-94;  845  am| 


below. 


Pocket  No.  94-65;  ^  otice  1] 

General  Motors  C<irporation;  Receipt 
of  Petition  for  Det4  irmination  of 
Inconsequential  NsncomptiarKe 

General  Motors  (k)rporation  (GM)  of 
Warren,  Michigan,  has  determined  that 
some  of  its  vehicle  ;  fail  to  comply  with 
49  CFR  571.108,  F(  deral  Motor  Vehicle 
Safety  Standard  (F  AVSS)  No.  108. 
"Lamps,  Reflective  Devices,  and 
Associated  Equipnr  ent,"  and  has  filed 
an  appropriate  rep*  irt  pursuant  to  49 
CFR  Part  573.  "Def  jct  and 
Noncompliance  Re  jorts."  GM  has  also 
petitioned  to  be  exi  mpted  from  the 
notification  and  rei  nedy  requirements  of 
49  U.S.C  Chapter  ;  01— "Motor  Vehicle 
Safety"  on  the  basi ;  that  the 
noncompliance  is  i  iconsequential  as  it 
relates  to  motor  velicle  safety. 

This  notice  of  re(  eipt  of  a  petition  is 
published  under  4<  U.S.C.  30118  and 
30120  (formerly  Senion  157  of  the 
National  Traffic  an  1  Motor  Vehicle 
Safety  Act  (15  U.S.  :.  1417))  and  does 
not  represent  any  a  »ency  decision  or 
other  exercise  of  ju  igment  concerning 
the  merits  of  the  p€  tition. 

Figure  10  of  FM\  SS  No.  108, 


referenced  at  S5.1. 


27(3)(3),  lists  the 


photometric  requir  >ments  for  center 
high-mounted  stop  lamps  (CHMSLs). 

GM  produced  tw  j  different 
papulations  which  do  not  meet  the 
photon>€trit;  requirements  listed  in 
Figure  10.  The  first  population  of 
vehicles,  approxim  Jtely  23.695  Cadillac 
Deville  and  Deviile  Concours  produced 


between  the  start  of  the  1994  model  year 
until  November  19, 1993.  had  the 
CHMSL  "framed"  in  the  rear  window  by 
a  27  mm  high  opening  in  the  blackout 
paint  at  the  lower  edge  of  the  rear 
window.  A  vertical  shift  in  the  installed 
position  of  the  rear  window, 
compounded  by  build  variation,  caused 
the  painted  frame  around  the  CHMSL 
on  these  vehicles  to  obscure  the 
photometric  performance  at  the  5D  line. 

The  second  population  of  vehicles, 
approximately  65,403  Cadillac  Deville 
and  Deville  Concours  produced  from 
November  19, 1993  until  May  4. 1994, 
had  a  narrower  painted  "fe^me"  around 
the  QfMSL  in  the  rear  window.  Due  to 
an  engineering  change,  the  blackout 
paint  "frame"  was  narrowed  by  5  mm 
to  a  width  of  22  mm.  The  shift  in 
installed  position  and  build  variation 
noted  above  accounted  for  the 
obscuration  of  the  5D  line  on  some  of 
these  vehicles.  Other  vehicles  within 
this  second  population  experience 
obst:uration  of  the  lOU  line  as  a  result 
of  the  build  variation.  In  no  case  does 
a  vehicle  experience  obscuration  of  both 
the  5D  and  lOU  lines. 

GM  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following.  GM  also  submitted 
diagrams  and  tables  to  support  its 
petition  which  are  available  for  review 
in  the  NHTSA  docket. 

GM  ptTformed  a  dimensional  analysis  on 
a  51 -vehicle  sample  to  determine  where  the 
paint  opening  on  the  rear  glass  was  in 
relation  to  the  CHMSL  (Note  that  no  CHMSL 
could  be  obscured  at  both  the  top  and  bottom 
by  the  paint  line.)  For  those  vehicles  with  the 
CHMSL  obscured  at  the  bottom  of  the  lamp, 
the  analysis,  which  approximates  a  normal 
distribution,  indicated  that  1.5  percent  of  the 
entire  population  of  vehicles,  or 
approximately  1,336  vehicles,  could 
experience  sufficient  obscuration  to  render 
the  vehicles  out  of  compliance. with  FMVSS 
108.  with  a  4.6  mm  worst  ca.se  infringement 
at  the  bottom  of  the  CHMS1-.  However,  a 
photometric  test  conducted  on  a  CHMSL 
with  a  4.6  mm  mask  at  the  bottom  of  the 
lamp  established  that  for  the  rest  points  that 
fell  on  and  below  horizontal,  i.e.,  for  the 
points  on  the  H  and  5D  lines,  photometric 
output  exceeds  FMVSS  108  requirements  by 
an  average  of  75  percent  •   •   •  Even  on  the 
5D  line,  all  five  test  points  were  within  20 
piTcent  of  FMVSS  108.  with  the  worst 
performance  at  5D-5R,  where  the  tested 
value  was  23.0  candela,  or  82  percent  of  the 
25.0  candela  requirement. 

As  for  those  vehicles  with  the  CHMSL 
obscured  at  the  top  of  the  lamp,  the  sample 
suggests  that  15  percent  of  the  second 
population  described  above,  or  9,810 
vehicles,  could  be  obscured  to  the  point  that 
they  would  fail  to  comply  with  FMVSS  108, 
with  a  worst  case  infringement  at  the  top  of 
the  CH.MSL  of  4.5  mm.  However  a 
photometric  test  on  a  CHMSL  with  a  4.5  mm 
mask  at  the  top  of  the  lamp  demonstrated 


that  while  test  values  on  the  101)  line  fall 
l)elow  required  levels,  the  lamp  provides 
approximately  75  percent  more  light  output 
above  horizontal  (at  the  5U  and  10U  lines 
combined)  than  required  by  FMVSS  108. 
(Photometric  output  of  the  obscured  lamp  as 
a  whole  approximated  33  percent  more  than 
FMVSS  108  requirements.)  *   •   * 

To  determine  the  extent  of  the 
noncompliance  for  those  vehicles  obscured  at 
the  top  of  the  CHMSL.  GM  plotted  data  from 
a  series  of  photometric  tests  of  10U-V  (the 
worst  performing  test  point),  with  varjing 
degrees  of  oliscuration,  against  performance 
to  the  FMVSS  108  requirement.  The  result 
approximates  a  linear  function  of  obscuration 
versus  photometric  output,  and  suggests  that 
subject  CHMSL,s  obscured  less  than  3.07  mm 
will  fall  within  20  percent  of  the  values  listed 
in  FMVSS  108.  *   •   *  Applying  the 
distribution  determined  from  GM's  51- 
vehicle  sample  to  that,  approximately  76 
percent,  or  7.456  of  the  9.810  vehicles 
described  above,  will  provide  photometric 
output  within  20  percent  of  the  FMVSS  108 
requirements  at  10U. 

As  acknowledged  in  NHTSA 's  notices 
granting  other  similar  Petitions  for 
Determination  of  Inconsequential 
Noncompliance,  a  change  in  luminous 
intensity  of  approximately  25  percent  is 
required  before  the  human  eye  can  detect  a 
difference  between  two  lamps.  (See  e.g.. 
Notice  granting  Petition  by  Subaru  of 
America  (56  Fed.  Reg.  59971);  and  Notice 
granting  Petition  by  Hella,  Inc.  (55  Fed.  Reg. 
37601,  at  37602).)  Given  this,  the  7,456 
vehicles  obscured  less  than  3.07  mm  at  the 
top  of  the  CHMSL,  as  well  as  the  1.  336 
vehicles  obscured  at  the  bottom  of  the  lamp, 
do  not  compromise  motor  vehicle  safety 
since  the  noncompliance  is  imperceptible  to 
the  naked  eye  and  the  overall  light  at  the 
outer  zones  (H  &  5D;  5U  &  lOU)  exceeds  the 
FMVSS  requirements. 

Although  the  degradation  in  light  output 
for  the  2,354  remaining  vehicles  would  likelv 
be  discernible  in  a  subjective  side-by-side 
comparison  with  a  conforming  lamp,  visible 
light  is  still  emitted  at  the  10U  line. 
Moreover,  GM's  photometric  analysis 
indicates  that  even  with  a  worst  case 
obscuration  of  the  10U  line,  the  16  candela 
required  light  output  at  10U-V  is  supplied  at 
8U-V.  Given  that  and  the  location  of  the 
CHMSL  on  the  subject  vehicles,  these 
CHMSLs  perform  their  intended  function  in 
a  manner  virtually  indistinguishable  from 
CHMSLs  on  other  vehicles  that  fully  comply 
with  FMVSS  108,  as  demonsU^ted  below. 

The  specified  ranger  of  required 
photometric  output  for  CHMSLs  from  10L)  to 
5D  was  developed  from  SAE  Jl86a  and  is    - 
presumably  intended  to  allow  manufacturers 
latitude  in  locating  CHMSLs  for  the  m>Tiad 
of  vehicle  designs,  while  assuring  that 
sufficient  light  is  available  to  signal  drivers 
of  following  vehicles.  For  example,  the  10U 
photometric  angle  helps  to  assure  that  drivers 
of  large. vehicles  (such  as  medium  and  heavy 
duty  trucks),  perceive  a  preceding  vehicle  s 
CHMSL  signal,  regardless  of  the  size  of  that 
vehicle  or  the  CHMSL's  mounting  location. 

However,  the  Cadillac  CHMSL  is  mounted 
relatively  high  in  relation  to  other  passenger 
vehicles  on  the  road,  and  is  located  in  the 


passenger  compartment,  not  on  the  deck  lid. 
Therefore,  the  light  emitted  from  the  Cadillac 
CHMSL  at  the  upward-most  photometric 
angles  is  not  as  critical  as  light  at  those  same 
angles  emitted  from  vehicles  with  CHMSLs 
located  rearward  and  closer  to  the  ground. 

To  illusU^te  this  point.  GM  compared  the 
Cadillac  CHMSL  to  the  CHMSL  on  the  Mazda 
Miata.  The  Miata  sits  comparatively  low  to 
the  ground,  and  its  CHMSL  is  mounted  low 
on  the  deck  lid.  After  determining  that  the  16 
candela  photometric  output  required  by 
FMVSS  108  at  lOU-V  is  provided  by  the 
Cadillac  CHMSL  with  a  worst  case  intrusion 
at  8U.  GM  overlaid  the  mounting  location 
and  10U  line  of  the  Mazda  Miata  on  a 
drawing  of  the  Cadillac  CHMSL  and  8U  line, 
placing  the  rear  of  the  vehicles  at  the  same 
location.  •  •  •  The  result  shows  that  the  8U 
and  lOU  lines  cross  37.4  feet  behind  the 
vehicles  and  9.3  feet  above  the  ground;  until 
that  point,  the  Cadillac  CHMSL  provides 
more  light  to  the  extreme  up  positions  than 
does  the  fully  compliant  Miata  CHMSL. 

GM  then  overlaid  on  the  drawing  of  the 
Cadillac  and  Miata  CHMSLs  the  average  eye 
ellipse  location  for  heavy  duty  trucks  (cab 
over)  and  medium  duty  trucks,  which  are  7.7 
feet  and  6.8  feet  from  ground,  respectively. 
*   •   •  The  fact  that  these  eye-ellipse 
locations  fall  well  below  the  9.3  feet 
intersection  point  of  the  Cadillac  CHMSL  8U 
line  and  the  Miata  CHMSL  10U  line 
demonstrates  that  the  Cadillac  CHMSL 
provides  sufficient  usable  light  to  all 
following  drivers.  That  is.  because  GM 
designed  the  subject  vehicles  with  a  high  and 
forward  CHMSL  mounting  location,  drivers 
sitting  at  the  highest  positions  from  the  road 
will  see  the  photometric  output  intended  by 
the  Standard  for  the  upward-most  angles, 
regardless  of  (worst  case)  obscuration  of  the 
lamp.  The  Cadillac  CHMSL  actually  provides 
a  greater  area  of  visible  light  than  a  vehicle 
with  a  fully  compliant  lamp  that  is  mounted 
lower  and  rearward. 

There  are  vehicles  with  fully  compliant 
CHMSLs,  at  mounting  locations 
approximating  that  of  the  Cadillac,  that  cast 
more  light  in  the  upper  extreme  areas  behind 
the  vehicle.  However,  •  •  •  a  compliant 
CHMSL  (mounted  at  the  same  location  as  the 
Cadillac  CHMSL)  will  provide  only  an 
additional  triangular  area  six  feet  in  length 
and  eleven  inches  high  of  potentially  usable 
light,  starting  20  feet  behind  the  vehicle.  This 
.small  area  is  only  visible  to  drivers  of  the 
largest  vehicles.  Given  that  and  negligible 
decrease  of  light  emitted  by  the  Cadillac 
CHMSL,  GM  believes  that  the  Cadillac 
CHMSL  will  perform  its  intended  function 
effectively  identical  to  fully  compliant 
C:HMSL8  mounted  at  the  same  location. 
Furthermore,  as  demonstrated  above,  the 
c:adillac  CHMSL  provides  more  light  at  the 
extreme  up  angles  than  other  fully  compliant 
CHMSL  mounted  lower  and  reward.  These 
factors,  together  with  the  small  number  of 
Cadillacs  involved,  support  GM's  belief  that 
the  CHMSLs  at  issue  here  will  not  have  an 
adverse  affect  on  motor  vehicle  safety. 

The  CHMSLs  otherwise  meelall  FMVSS 
108  requirements,  and  the  photometric 
output  of  the  stop  lamps,  which  are 
supplemented  by  the  CHMSL,  far  exceeds 
I'MVSS  108  minimum  requirements. 
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CM  is  not  aware  of  any  accidents,  injuries, 
owner  complaints  or  field  reports  related  to 
this  issue. 

General  Motors  believes  that  the 
noncompliance  that  results  from  a  small 
obstruction  of  the  CHMSL  by  blackout  paint 
on  the  rear  window  is  inconsequential  as  it 
relates  to  motor  vehicle  safety.  In 
consideration  of  the  foregoing.  General 
Motors  petitions  that  it  be  exempted  from  the 
recall  and  remedy  provisions  of  the  Act  for 
this  specific  noncompliance  with  FMVSS 
108. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  GM, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington,  D.C.,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  grantetd  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  29, 
1994. 

(49  U.S.C  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  )uly  25, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
jFR  Doc.  94-18517  Filed  7-28-94;  8:45  ami 
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[Docitet  No.  94-44;  Notice  2] 

Determination  That  Nonconforming 
1989  Honda  Legend  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Traffic  Safety 
Admini.stration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1989 
Honda  Legend  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1989 
Honda  Legend  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicles 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 


as  complying  with  the  safety  standards 
(the  1989  Acura  Legend),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 

DATE:  The  determination  is  effective  July 
29,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Baylor,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(fonnerly  section  108(c)(3)(A)(i)(l)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufadured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  Uriited  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formeriy  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  ("J.K.")  (Registered  Importer 
R-90-006)  petitioned  NHTSA  to 
determine  whether  1989  Honda  Legend 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  25, 1994  (59  FR  27102)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition. 
The  notice  identified  the  vehicle  that  is 
the  subject  of  the  petition  as  the  "1989 
Honda  (Acura)  Legend."  No  comments 
were  received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
determined  to  grant  the  petition. 
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Vehicle  Eligibility  ^  umber  for  Subject 
Vehicles 
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Final  Determinatior 
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Accordingly,  on 
foregoing.  NHTSA 
that  a  1989  Honda 
substantially  similar 
Legend  originally 
importation  into  anc 
States  and  certified 
§30115.  and  is  ca, 
modified  to  conform 
Federal  motor  vehic 

Authority:  49  U.S.C 
(b)(1);  49  CFR  593.8;  d 
at  49  CFR  1.50  and  501 

Issued  on:  July  26. 1 
William  A.  Boehly, 
Associate  Administrate  rfi 
iFRDoc.  94-18514 
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AGENCY:  National  Hi 
Safety  Administrati 

ACTION:  Notice  of  detferm 
NHTSA  that  noncon 
Mercedes-Benz  230E 
eligible  for  importati 


way  Traffic 
(NHTSA).  DOT. 

ination  by 
orming  1991 
passenger  cars  are 
itn. 


SUMMARY:  This  notia  announces  the 
determination  by  NHTSA  that  1991 
Mercedes-Benz  230E  passenger  cars  not 
originally  manufactu  «d  to  comply  with 
all  applicable  Federa  motor  vehicle 
safety  standards  are  e  ligible  for 
importation  into  the  Jnited  States 
because  they  are  subs  lantially  similar  to 
a  vehicle  originally  n  anufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  b  t  its  manufacturer 
as  complying  with  th  >  safety  standards 
(the  1991  Mercedes-E  enz  300E),  and 
they  are  capable  of  b«  ing  readily 
modified  to  conform  o  the  standards. 

DATES:  The  determination  is  effective 
July  29, 1994. 

I  INFORMAtlON 


FOR  FURTHER 
Bayler,  Office  of  Vehijcle 
^Compliance.  NHTSA 


CONTACT:  Ted 
Safety 
[202-366-5306). 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Fart  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  determine 
whether  1991  Mercedes-Benz  230E 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  25, 1994  (59  FR  27105)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
74  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 


Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1991  Mercedes-Benz  230E  (Model 
ID  124.023)  is  substantially  similar  to  a 
1991  Mercedes-Benz  300E  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  26, 1994. 
WiUiam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  Doc  94-18516  Filed  7-28-94;  8:45  ami 
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Denial  of  Petition 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 
U.S.C.  §  30162  (formerly  Section  124)  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended. 

In  a  letter  dated  March  14, 1994, 
Dennis  and  Sharyn  A.  McLain 
petitioned  NHTSA  to  "initiate  a  defect 
investigation  into  and  recall  all 
Chevrolet  Blazers,  and  other  vehicles, 
with  fuel  systems  that  do  not  possess 
mechanisms  to  prevent  the  escape  or 
continued  supply  of  fuel  in  the  event  of 
a  crash."  As  evidence  of  the  alleged 
defect,  the  petition  cites  a  March  20, 
1992.  accident  that  resulted  in  fatal 
injuries  to  Kristin  Dawn  McLain 
Sutherland.  In  the  accident,  Ms. 
Sutherland's  vehicle,  a  General  Motors 
Corporation  (CM)  small-size  (S/T) 
utility  vehicle  with  a  fuel  injected 
engine  ("subject  vehicle"),  was  involved 
in  a  severe  frontal  crash.  Af^er  a  second 
impact,  a  fire  started  in  the  engine 
compartment  of  the  Blazer,  a  1987 
model  equipped  with  a  throttle  body 
injected  2.8  liter  V-6  engine.  The  fire 
spread  to  the  occupant  compartment, 
contributing  to  Ms.  Sutherland's 
injuries.  The  letter  also  alleges 
additional  defects  in  the  fuel  system  of 
the  Blazer,  related  to  the  potential  for 
fuel  leakage  or  fire  after  a  front  impact 
collision. 

Regarding  the  issue  of  electric  fuel 
pump  control  after  collision  impact, 
there  are  two  general  approaches  used 
by  motor  vehicle  manufacturers  to  stop 
the  fiow  of  unwanted  fuel  from  the  fuel 
pump.  The  most  common  approach  is 
based  upon  detection  of  engine 


stoppage.  When  the  fuel  pump  control 
logic  receives  a  signal  that  the  engine 
has  stopped  running,  power  to  the  tank- 
mounted  electric  fuel  pump  is  shut  off. 
This  method  produces  a  result  similar  to 
that  seen  in  carbureted  vehicles  using 
mechanical  fuel  pumps,  which  were 
typically  driven  by  the  engine  camshaft. 
An  alternate  approach  is  based  upon 
detection  of  impact  severity.  This 
method  uses  an  electro-mechanical 
inertia  switch  in  the  fuel  pump 
circuitry.  If  the  switch  detects  a 
significant  collision  impact,  the  switch 
will  break  the  electrical  circuit  to  the 
fuel  pump  and  remain  open  until  it  is 
manually  reset.  Ford  is  the  only  major 
manufacturer  that  has  adopted  the 
impact  detection  approach  in  vehicles 
sold  for  use  in  the  United  States. 

CM  uses  a  variation  of  the  engine 
stoppage  approach,  supplying  power  to 
the  hiel  pump  only  when  the  ignition 
switch  is  "on"  and  the  engine  control 
module  is  receiving  reference  pulses 
from  the  distributor  or  the  oil  pressure 
switch  is  closed,  both  of  which  indicate 
the  engine  is  operating.  Thus,  contrary 
to  the  petitioners'  allegation,  the  GM 
fuel  system  design  does  include  a 
"mechanism  to  prevent  the  escape  or 
continued  supply  of  fuel  in  the  event  of 
a  crash." 

The  petition  asserts  two  general 
deficiencies  in  the  design  of  the  fuel 
system  in  the  subject  vehicles:  (1)  that 
absent  a  mechanism  to  prevent  such 
occurrence,  the  fuel  pump  will  continue 
operating  after  the  system  has  been 
damaged  in  a  coUision;  and  (2)  that 
additional  defects  in  the  system  design 
and  construction  render  it  prone  to 
suffer  such  damage  in  a  frontal  impact 
collision. 

To  evaluate  whether  the  subject 
vehicles  demonstrate  an  inordinate  rate 
of  fuel  leaks  and  fires  in  fi-ontal  impacts, 
the  Office  of  Defects  Investigation  (ODI) 
analyzed  data  from  various  accident 
reporting  systems.  ODI  compared  the 
post-collision  fuel  leakage  and  fire 
experience  of  the  subject  vehicles,  and 
other  GM  vehicles  using  fuel  injection 
and  electric  fuel  pumps,  with  that  of 
peer  populations,  including  Ford 
vehicles  using  an  inertia  switch. 

Data  from  NHTSA 's  Fatal  Accident 
Reporting  System  (FARS)  was  analyzed 
to  assess  vehicle  fire  experience  in 
severe  accidents,  involving  one  or  more 
fatalities.  The  data  were  analyzed  to 
determine  the  incidence  of  fire  among 
vehicles  involved  in  fatal  accidents. 
Additional  analyses  were  performed 
using  Michigan  State  accident  records. 
The  Michigan  records  are  compiled 
from  all  accidents  where  a  police  report 
is  filed  and.  thus,  include  the  full  range 
of  crash  severities  as  compared  to  fatal- 


only  crashes  in  FARS.  Michigan's 
database  also  includes  an  indication  of 
fuel  leakage  (with  or  without  fire)  as  an 
added  element  for  comparative  analysis. 
A  third  reporting  system,  the  National 
Accident  Sampling  System,  was  used  as 
a  general  index  of  the  comparative  fire 
experience  between  GM  and  Ford 
vehicles  that  were  involved  in  crashes 
that  required  subsequent  towing. 

ODI's  analysis  considered  accident 
data  for  the  general  case  (all  impact 
modes)  and  for  the  frontal  and  side 
crashes,  separately.  In  each  case.  ODI's 
analysis  found  no  statistically 
significant  difference  in  the  rate  of  fuel 
leakage  and/or  fire  between  the  subject 
vehicles  and  peer  populations  of  small- 
size  utility  vehicles,  including  Ford's 
Bronco  11.  Additional  analyses 
comparing  the  experience  of  GM 
passenger  cars  with  those  of  Ford  and 
other  manufacturers  produced  similar 
results.  In  some  of  the  comparisons.  GM 
vehicles  exhibited  a  slightly  higher 
likelihood  of  fire  or  fuel  leakage  than 
the  Ford  vehicles.  In  other  peer 
comparisons,  the  relationship  was 
reversed.  However,  in  no  case  was  there 
a  difference  between  GM  and  Ford  that 
was  statistically  significant.  Finally,  a 
comparison  of  the  subject  vehicles  (with 
fuel  injection)  with  carbureted  S/T 
utility  vehicles,  equipped  with 
mechanical  fuel  pumps,  did  not  show  a 
significant  difference  in  the  rate  of  fuel 
leakage  events  in  frontal  impact 
collisions. 

In  summary,  the  GM  fuel  system 
design  does  include  a  mechanism 
intended  to  address  the  concerns 
expressed  in  the  petition  regarding  post- 
collision  fuel  pump  control.  GM's 
approach  to  this  problem  is  similar  to 
that  employed  by  most  other 
manufacturers.  In  addition,  ODI  has 
received  no  other  complaints  regarding 
any  of  the  defects  alleged  by  the 
petitioners  in  the  fuel  system  of  the 
subject  vehicles.  Most  importantly,  a 
comprehensive  analysis  of  real-world 
crash  data  does  not  indicate  that  the 
subject  vehicle,  or  vehicles  equipped 
with  a  similar  fuel  delivery  system, 
exhibit  higher  fuel  leakage  and/or  fire 
rates  in  crashes  when  compared  to  other 
vehicles. 

In  consideration  of  the  available 
information,  NHTSA  has  concluded  that 
there  is  not  a  reasonable  possibility  that 
an  order  concerning  the  notification  and 
remedy  of  a  safety-related  defect  in 
relation  to  the  petitioners'  allegations 
would  be  issued  at  the  conclusion  of  an 
investigation.  Since  no  evidence  of  a 
safety-related  defect  trend  was 
discovered,  further  commitment  of 
resources  to  determine  whether  such  a 
trend  may  exist  does  not  appear  to  be 


warranted.  Therefore,  the  petition  is 
denied. 

Authority:  49  U.S.C.  §30162;  delegations 
of  authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  July  26. 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  Doc  94-18515  Filed  7-28-94;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

PutMic  Information  Collection 
Requirements  Sut>mitted  to  OMB  for 
Review 

|uly22.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  19H0. 
Public  Law  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury-,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  make  • 
these  forms  available  to  the  affected 
respondents  in  a  timely  manner,  the 
Department  of  the  Treasury  is 
requesting  approval  from  the  Office  of 
Management  and  Budget  (OMB)  of  the 
information  collection  described  below 
by  September  23.  1994. 

Departmental  Offices/Office  of  Foreign 
Investment  Studies 

OMB  Number:  1505-0123. 

Form  Number:  TD  F  90-19.1  and  TD 
F  90-19.2, 

Type  of  Review:  Reinstatement. 

Title:  Survey  of  Foreign  Portfolio 
Investment  in  the  United  States. 

Description:  This  survey  determines 
the  level  of  foreign  portfolio  investment 
in  the  United  States,  the  types  of 
investors,  and  foreign  investment 
patterns.  The  data  is  used  for  policy 
making,  to  compute  the  U.S.  balance  of 
payments  position,  and  to  satisfy  22 
use  3101.  The  affected  public  consists 
of  major  U.S.  corporations. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Record  keepers:  1,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeper: 

Reporting — 60  hours. 

Recordkeeping — 1  minutes. 

Frequency  of  Response:  Other  (every 
five  years). 
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New 


Estimated  Total  Rkporti 
Recordkeeping  Burden 

Qearance  Officer 
(202)  622-1563,  Departmental 
Room  2110, 1425 
NW.,  Washington 

0MB  Reviewer:  M 
(202)  395-7340,  Office 
and  Budget,  Room  1 
Executive  Office  Bui 
DC  20503. 
Lois  K.  Holland, 
Departmental  Reports  A  lanagement  Officer. 
7-28-94;  8:45  ami 


ing/ 
61,000  hours. 

^is  K.  Holland 
Offices, 
York  Avenue, 
20220. 

lo  Sunderhauf 
of  Management 
(1226,  New/ 
ding,  Washington, 
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Form  3903: 

Part  I  onJy  

Parts  I  &  II  only  ... 

Parts  I.  II  &  III  

Form  3903-F: 

Part  I  only  

Parts  I  &  II  only 

Parts  I,  II  &  III  .. 


Frequency  ofRespi 

Estimated  Total  ~ 
Recordkeeping  Burden 

Clearance  Officer 
622-3869,  Internal 
Room  5571, 1111  Co 
NW.,  Washington 

OMB  Reviewer; 
(202)  395-7340,  Offi(je 
and  Budget,  Room  1 
Executive  Office  Bui 
DC  20503. 
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Lois  K.  HoUiuid, 

Departmental  Reports  \ 
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B4UJNC  COOC  4830-01-P 


Federal  Register  /  Vol.  59,  No.  145  /  Friday.  July  29,  1994  /  Notices 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  22. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


Interaal  Revenue  Service  (IRS) 

OMB  Number:  1545-0062. 

Form  Number:  IRS  Forms  3903  and 
3903-F. 

Type  of  Review:  Extension. 

Title:  Moving  Expenses  and  Foreign 
Moving  Expenses. 

Z>escr/pfion:  Internal  Revenue  Code 
(IRC)  Section  217  requires  itemization  of 
various  allowable  moving  expenses. 
Forms  3903  and  3903-F  are  filed  with 
Form  1040  by  individuals  claiming 
employment.related  moves.  The  data  is 
used  to  help  verify  that  the  expenses  are 
deductible  and  that  the  deduction  is 
computed  correctly. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,607,278. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 


33  minutes  

1  hour,  5  minutes  . 
t  hour,  38  minutes 

20  minutes  

52  nrwnutes  

1  hour,  12  minutes 


Learning  about  the  law 
or  the  form 


3  minutes  

0  hours,  4  minutes 
0  hours,  5  minutes 

3  minutes  

4  minutes  

0  hours,  5  minutes 


Preparing  the  form 


13  minutes  

0  hours,  31  minutes 
0  hours,  42  mirHJtes 

13  minutes 

35  minutes  

0  hours,  46  mirujtes 


Copying,  assembling, 

and  sending  the  form 

to  the  form 


20  minutes. 

0  hours,  20  minutes. 

0  hours,  35  minutes 

20  minutes. 
20  minutes. 
0  hours,  35  minutes. 


I  >nse:  Annually. 
rting/ 

2,083,396  hours. 
Carrick  Shear  (202) 
Rf  venue  Service, 
stitution  Avenue, 
20224. 
Sunderhauf 
of  Management 
0226,  New 

ing,  Washington, 


DC 


anogement  Officer. 
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Review 
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The  Department  o 
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tted  to  OMB  for 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Office  of  Thrift  Supervision  (GTS) 

OMB  Number.  1550-0074. 

Form  Number.  None. 

Type  o/flevfew:  Extension. 

Title:  Supervisory  Stock  Conversion. 

Description:  12  CFR,  563b  Subpart 
C — Voluntary  Supervisory  Stock 
Conversions  grants  the  OTS  authority  to 
act  upon  supervisory  stock  conversion 
applications. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  20 

Estimated  Burden  Hours  Per 
Respondent:  500  hours. 

Frequency  of  Response:  Other  (only 
once  for  a  savings  association  which 
converts  to  stock  form). 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

Clearance  Officer:  Colleen  Devine 
(202)  906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G.  Street, 
N.W.,  Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-18468  Filed  7-28-94;  8:45  am] 
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BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERITAGE  CORRIDOR  COMMISSION 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  August  11,  1994. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  pm 
at  Blackstone  Valley  Electric.  Route  116. 
Lincoln,  RI  for  the  following  reasons: 

1.  Presentation  from  Town  of  Lincoln 

2.  Commission  Business 

3.  Other 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  R.  Pepper,  Executive  Director. 
BlacLstone  River  Valley  National 
Heritage  Corridor  Commission.  One 
Depot  Square.  Woonsocket.  RI  02895, 
TeL:  (401) 762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James  R. 
Pepper,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
James  It  Pepper, 
Execiitiw  Director. 

IFR  Doc.  94-18688  Filed  7-27-94;  3:32  pm| 
BILUNO  CODE  4310-7a-P 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting  Tuesday,  August  2, 1994 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
August  2,  1994.  which  is  scheduled  to 
commence  at  9:30  a.m..  in  Room  856.  at 
1919  M  Street.  N.W.,  Washington.  D.C. 


-  Item  No..  Bureau.  Subject 

1 — Common  Carrier — Title:  Amendment  of 
Part  36  of  the  Commission's  Rules  and 
Estdblishment  of  a  Joint  Board  (CC  Docket 
No.  80-286).  Summary:  The  Commission 
will  consider  action  concerning  high  cost 
assistance. 

2— Common  Carrier — Title:  Policies  and 
Rules  Implementing  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  (CC 
Docket  No.  93-22).  Summary:  The 
Commission  will  consider  action 
concerning  rulies  governing  pay-per-call 
information  services. 

3 — Common  Carrier — Title:  Revision  of  Part 
22  of  the  Commission's  Rules  Coveming 
the  Public  Mobile  Services  (CC  Docket  No 
92-115).  Title:  Amendment  of  Part  22  of 
the  Commission's  Rules  to  Delete  Section 
22.119  and  Permit  the  Concurrent  Use 
Transmitters  in  Common  Carrier  and  Non- 
common  Carrier  Service  (CC  Docket  No. 
94-46.  RM-8367).  Title:  Amendment  of 
Part  22  of  the  Commission's  Rules 
Pertaining  to  Power  Limits  for  Paging 
Stations  Operating  in  the  931  MHz  Band  in 
the  Public  Land  Mobile  .Service  (CC  Docket 
No.  93-1 16).  Summary:  The  Commission 
will  consider  actions  in  three  dockets  that 
concern  various  asp>ects  of  Part  22  of  the 
Commission's  Rules. 

4— Private  Radio— Title:  Eligibility 
Requirements  for  the  Specialized  Mobile 
Radio  Service  and  Radio  Services  in  the 
220-222  MHz  Und  Mobile  Band  and  Use 
of  Radio  Dispatch  Communications. 
Summary:  The  Commission  will  consider 
eligibility  restrictions  for  holding 
specialized  mobile  radio  and  commercial 
220  MHz  licenses  and  the  prohibition  on 
the  provision  of  dispatch  service  by  mobile 
service  conmion  carriers. 

5 — Cable  Services— Title:  Implementation  of 
the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992:  Development 
of  Competition  and  Diversity  in  Video 
Programming  Distribution  and  Carriage 
(MM  Docket  No.  92-265).  Summary:  The 
Commission  will  consider  action 
concerning  standing  to  bring  a  complaint 
before  the  Commission  under  Section  616 
of  the  Commission  Act  as  amended. 

This  meeting  miy  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Susan  Lewis  Sallet. 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  July  26. 1994. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

(FR  Dot .  94-18625  Filed  7-27-iM;  10:27  ami 
BILUNQ  CODE  e712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday.  July  26. 1994. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  probable  failure  of  a 
certain  insured  depository  institution 
and  matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  John  F. 
Downey,  acting  in  the  place  and  stead 
of  Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Super\ision). 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days" 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  obser\'ation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW..  Washington.  DC. 

Dated:  July  26.  1994. 
Federal  Dep>osit  Insurance  lk>rporatiuii 
Leneta  G.  Gregorie, 
Acting  Assistant  Execiilix-e  Secretary. 
(FR  Doc.  94-18590  Filed  7-27-94;  8:45  ami 
BILUNQ  COO€  6714-Ot-M 

AGENCY  HOLDING  THE  MEETING:  BOARD  OF 
GOVERNORS  OF  THE  FEDERAL  RESERVE 
SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m..  Wednesday.  August  3. 1994. 
following  a  recess  at  the  conclusion  oi 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reser\'e  Board  Building,  C  Street 
entrance  between  20th  and  21st  Stretus. 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 
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MATTERS  TO  BE  CONi  40EREQ 


1.  Personnel  actions 
promotions,  assignme  its 
salary  actions)  involvi  ng 
Reserve  System  emph  yees 

2.  Any  items  carriet 
previously  announcec 

COWTACT  PERSON  FOP 
Mr.  Joseph  R.  Coyn 
Board;  (202)  452- 
(202)  452-3207.  be^nning 
approximately  5  p 
before  this  meeting, 
announcement  of 
holding  company  a 
scheduled  for  the  mjeeting. 

Dated:  July  27, 1994 
Jennifer  J.  Johnson, 
Deputy  Secretary  ofth 
[FR  Doc.  94-18626  FilH 
BIUJNO  CODE  6210-01-P 


:W 


OF  THE  FEDERAL 

a.m.,  Wednesday. 


$ccles  Federal 
.  C  Street 
and  21st  Streets, 
.C  20551. 


Ic  ing. 
2(th 

n 


BOARD  OF  GOVERNOfjS 
RESERVE  SYSTEM 
TIME  AND  DATE:  10: 
August  3,  1994. 
Pl^CE:  Marriner  S. 
Reserve  Board  Bui 
entrance  between 
N.W.,  Washington, 
STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  its  routim ;  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  ma  ter  will  be  voted  on 
without  discussion  unl  sss  a  member  of  the 
Board  requests  that  the  i 
discussion  agenda. 

1.  Proposed  amendn)  ents  to  the  Board's 
risk-based  capital  guidi  lines  for  state 


(appointments, 

reassignments,  and 

individual  Federal 

es. 
forward  from  a 
meeting. 

MORE  INFORMATION: 
,  Assistant  to  the 
You  may  call 
at 
two  business  days 
for  a  recorded 

and  bank 
plications 


3i04 


Ml 


b.nk 


Board. 
7-27-94;  10:52  am) 


member  banks  and  bank  holding  companies 
regarding  concentration  of  credit  risk  and 
risks  of  nontraditional  activities  (proposed 
earlier  for  public  comment;  Docket  No.  R- 
0764). 

Discussion  Agenda: 

2.  Request  for  public  comment  of  a 
proposed  amendment  to  the  Board's  risk- 
based  capital  guidelines  for  state  member 
banks  and  bank  holding  companies  regarding 
the  treatment  of  derivative  contracts. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  »4F0RMATI0N: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  July  27. 1994. 
Jennifer  J.  Johnscm, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-18627  Filed  7-27-94;  10:52  am) 

BIUJNG  CODE  6210-01-P 


SECURITtES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  August  1, 
1994. 

A  closed  meeting  will  be  held  on 
Wednesday,  August  3, 1994.  at  10:00 
a.m. 


Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
August  3. 1994.  at  10:00  a.m..  will  be:  • 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature.  - 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Report  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barbara 
Hannigan  (202)  942-0100. 

Dated:  July  27, 1994. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc  94-18829  Filed  7-27-94;  11:00  ami 

BH.UNO  CODE  W1»-01-M 


Friday 

July  29,  1994 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  141  and  142 
National  Primary  Drinking  Water 
Regulations;  Disinfectants  and 
Disinfection  Byproducts;  Proposed  Rule 
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ENVIRONMENTAL 
AGENCY 


40  CFR  Parts  141  #id  142 

[WH-FRL-499a-2] 

DrinKing  Water;  Najbonal  Primary 
Drinking  Water  Reauiations: 
Disinfectants  and  disinfection 
Byproducts 
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PROTECTION 


AGENCY:  Environm 
Agency  (EP.^). 
ACTION:  Proposed  nile. 


tal  Protection 


SUMMARY:  In  this  dc  cument,  EPA  is 
proposing  maxiniui  i  residual 
disinfectant  level  g(ials  (MRDLGs)  for 
chlorine,  chloramires,  and  chlorine 
dioxide:  maximum  contaminant  level 
goals  (MCLGs)  for  fi  »ur  trihalomethemes 
(chloroform,  bromo  iichloromethane, 
dibromochlorometh  ane,  and 
bromoform),  two  ha  oacetic  acids 
(dichloroacetic  acic  and  trichloroacetic 
acid),  chloral  hydra  e,  bromate.  and 
chlorite;  and  Nation  al  Primary  Drinking 
Water  Regulations  (  MPDWRs)  for  three 
disinfectants  (chlor  ne,  chioramines, 
and  chlorine  dioxidp),  two  groups  of 
organic  disinfec:tior  byproducts  (total 
trihalomethanes  {T  ILMs) — a  simi  of  the 
four  listed  above,  ai  d  haloacetic  acids 
(HAAS) — a  sum  oft  le  two  listed  above 
plus  monochloroaci  tic  acid  and  mono- 
and  dibromoacetic  i  cids),  and  two 
inorganic  disinfecti  >n  byproducts 
(chlorite  and  broma  ;e).  The  ^4PDWRs 
consist  of  maximun  residual 
disinfectant  levels  cr  maxim\mi 
contaminant  levels  )r  treatment 
techniques  for  thes«  disinfectants  and 
their  byproducts.  Tl  le  MPDWRs  also 
include  proposed  monitoring,  reporting, 
and  public  notificat  on  requirements  for 
these  compounds.  1  his  notice  proposes 
the  best  available  te  :hnology  (BAT) 
upon  which  the  MR  3Ls  and  MCLs  are 
based  and  the  BAT  or  purposes  of 
issuing  variances. 
DATES:  Written  com  nents  must  be 
postmarked  or  hand  -delivered  by 
December  29, 1994.  Comments  received 
after  this  date  may  r  ot  be  considered. 
Public  hearings  wili  be  held  at  the 
addresses  indicated  below  under 
••ADDRESSES"  on  Au  ?ust  29  (and  30,  if 
necessary)  in  Denve  •,  CO  and  on 
September  12  (and    3,  if  necessary)  in 
Washington,  DC. 

ADDRESSES:  Send  w  itten  comments  on 
the  proposed  rule  tc  Disinfectant/ 
Disinfection  By-Pro  lucts  Comment 
Clerk.  Drinking  Wat  sr  Docket  (MC 
4101),  Environment  i\  Protection 
Agency,  401  M  Street,  S.W.. 
Washington,  D.C.  2(  460.  Commenters 
are  requested  to  sub  nit  three  copies  of 


their  comments  and  at  least  one  copy  of 
any  references  cited  in  their  written  or 
oral  comments.  A  copy  of  the  comments 
and  supporting  documents  are  available 
for  review  at  the  EPA,  Drinking  Water 
Docket  (4101).  401  M  Street.  S.W., 
Washington.  DC  20460.  For  access  to  the 
docket  materials,  call  (202)  260-3027 
between  9:00  a.m.  and  3:30  p.m. 

The  Agency  will  hold  public  hearings 
on  the  proposal  at  two  different 
locations  indicated  below: 

1.  Denver  Federal  Center.  6th  and 
Kipling  Streets,  Building  25,  Lecture 
Halls  A  and  B  (3d  Street),  Denver.  CO 
80225  on  Augu.st  29  (and  30,  if 
necessary).  1994. 

2.  EPA  Education  Center  Auditorium. 
401  M  Street  SW..  Washington,  D.C. 
20460,  on  September  12  (and  13.  if 
necessary),  1994. 

The  hearings  will  begin  at  9:30  a.m., 
with  registration  at  9:00  a.m.  The 
Hearings  will  end  at  4:00  pjn.,  unless 
concluded  earlier.  Anyone  planning  to 
attend  the  public  hearings  (especially 
those  who  plan  to  make  statements)  may 
register  in  advance  by  writing  the  D/ 
DBPR  Public  Hearing  Officer,  Office  of 
Ground  Water  and  Drinking  Water 
(4603).  USEPA,  401  M  Street.  S.W.. 
Washington.  D.C  20460;  or  by  calling 
Tina  Mazzocchetti.  (703)  931-4600. 
Meeting  dates  are  tentative  and  should 
be  confirmed  by  calling  the  Safe 
Drinking  Water  Hotline  prior  to  making 
travel  plans.  Oral  and  written  comments 
may  be  submitted  at  the  public  hearing. 
Persons  who  wish  to  make  oral 
presentations  are  encouraged  to  have 
written  copies  (preferably  three)  of  their 
complete  comments  for  inclusion  in  the 
official  record. 

Copies  of  draft  health  criteria, 
analytical  methods,  and  regulatory 
impact  analysis  documents  are  available 
at  some  Regional  Offices  listed  below 
and  for  a  fee  from  the  National 
Technical  Information  Service  (NTIS). 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Road.  Springfield,  Virginia 
22161.  The  toll-free  number  is  (800) 
336-4700  or  local  at  (703)  487-4650. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  information  may  be  obtained 
from  the  Safe  Drinking  Water  Hotline, 
telephone  (800)  426-4791;  Stig  Regli. 
Office  of  Ground  Water  and  Drinking 
Water  (4603).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW,. 
Washington.  DC  20460,  telephone  (202) 
260-7379;  Tom  Grubbs.  Office  of 
Ground  Water  and  Drinking  Water 
(4603),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460.  telephone  (202)  260-7270;  or 
one  of  the  EPA  Regional  Office  contacts 
listed  below. 


SUPPLEMENTARY  INFORMATION: 
EPA  Regiciidi  Offices 

I.  Roh«n  Mmdoza,  Chief,  Water  Supply 
Sectioi,  [FK  Federal  BIdg..  Room  203. 
Boston,  MA  02203,  (617)  565-3610 

n.  Robert  wniiams.  Chief,  Water  Supply 
Sectio!.,  26  Federal  Plaza,  Room  824,  New 
York,  NY  10278,  (212)  264-1800 

III.  Jeffrey  Hass,  Chief,  Drinking  Water 
Section  (3WM41),  841  Chestnut  Building, 
Philadelphia,  PA  19107,  (215)  597-9873 

rv.  Phillip  Vorsatz.  Chief,  Water  Supply 
5>ection.  345  Courtland  Street,  Atlanta,  CA 
30365,(404)347-2913 

V.  Charlene  Denys.  Chief.  Wattr  Supply 
Section,  77  W.  Jackson  Blvd.,  Chicago,  IL 
60604,(312)353-2650  ^    ' 

VI.  F.  Warren  Norris,  Chief,  Water  Supply 
Section,  1445  Ross  Avenue,  Dallas,  TX 
75202,(214)655-71.55 

VII.  Ralph  Floumoy,  Chief,  Water  Supply 
Section,  726  Minnesota  Ave.,  Kansas  City, 
KS  66101,  (913)  234-2815 

VIII.  Doris  Sanders,  Chief,  Water  Supply 
Section,  One  Denver  Place,  999  18th  Street, 
Suite  500,  Denver,  CO  80202-2485,  (303) 
293-1424 

IX.  Bill  Thurston,  Chief,  Water  Supply 
Section,  75  Hawthorne  Street,  San 
Francisco,  rj\  94105,  (415)  744-1851 

X.  William  Mullen,  Chief,  Water  Supply 
Section,  1200  Sixth  Avenue,  Seattle,  WA 
98101.(206)442-1225. 
Abbreviations  used  in  litis  document. 
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I.  Summary  of  Today's  Action 

In  1992  EPA  initiated  a  negotiated 
rulemaking  to  develop  a  disinfectant/ 
disinfection  byproduct  rule,  TTie  Agency 
decided  to  use  the  negotiated 
rulemaking  process  because  it  believed 
that  the  available  occurrenc-e,  treatment, 
and  heahh  effects  data  were  inadequate 
to  address  EPA's  concerns  about  the 
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tradeoff  between  i  isks  from 
disinfectants  and  disinfection 
byproducts  and  microbial  pathogen  risk, 
and  wanted  all  stakeholders  to 
participate  in  the  decision-making  on 
setting  proposed  standards.  The 
negotiators  incluqed  State  and  local 
health  and  regulatory  agency  staff  and 
elected  officials,  donsumer  groups, 
environmental  groups,  and 
representatives  oflpublic  water  systems. 
The  group  met  froim  November  1992 
through  June  1991 

Early  in  the  pro  :ess,  the  negotiators 
agreed  that  large  amounts  of  information 
necessary  to  unde  rstand  how  to 
optimize  the  use  c  f  disinfectants  to 
concurrently  mini  mize  microbial  and 
disinfectant/disin  ection  byproduct  risk 
were  unavailable 

Therefore,  the  g  "oup  agreed  to 
propose  a  disinfeqtant/disinfection 
byproduct  rule  to 
community  water 

disinfectants,  reddce  the  current  total 
trihalomethane  (TPHM)  maximum 
contaminant  level  (MCL).  regulate 
additional  disinfedion  byproducts,  set 


jxtend  coverage  to  all 
systems  that  use 


(1)  Chloiine  

(2)  Chloramines  .... 

(3)  Chlorine  dioxide 


MCXs 


C.  Proposed 
organic  byproduct  > 
the  following  max  m 
level  goals  and  majximum 
levels. 


Total  trihalomethane! 

(TTHM)  

Haloacetic  acids  (fivej) 

(HAAS) 

Chloroform  

Bromodichlofomethaie 
Dibromochloromethafie 

Bromoform  

Oichloroacetk;  acid 
Trichloroacetic  acid 
Chloral  hydrate  


'  Total  tTihalometh4nes 
concentrations      ot 
dibromochlorometharje 
roform. 

2  Haloacetic  aads 
corKentrations  of 
trichloroacetic  acids 
acetic  acids. 

^EPAdidnot  set 
tjecause  the  TTHM 
treatment  technique 
tion)  for  disinfection 
moval  will  control 
Section  IX.) 


ai 


D.  Treatment  Teihniq 
Precursors.  EPA  is 


limits  for  the  use  of  disinfectants,  and 
reduce  the  level  of  compounds  that  may 
react  with  disinfectants  to  form 
byproducts.  These  requirements  were 
based  on  available  information.  The 
group  further  agreed  that  revisions  to 
the  current  Surface  Water  Treatment 
Rule  might  be  required  at  the  same  time 
to  ensure  that  microbial  risk  is  not 
increased  as  byproduct  rules  go  into 
effect.  Finally,  the  group  agreed  that 
additional  information  on  health  risk, 
occurrence,  treatment  technologies,  and 
analytical  methods  needed  to  be 
developed  in  order  to  better  understand 
the  risk-risk  tradeoff,  whether  further 
control  was  needed,  and  how  to 
accomplish  this  overall  risk  reduction. 
The  outcome  of  the  negotiation  was 
three  rules:  a  Disinfectant/Disinfection 
Byproduct  rule  (this  notice),  an 
Enhanced  Surface  Water  Treatment  Rule 
(also  proposed  today  and  appearing 
separately  in  today's  Federal  Register), 
and  an  Information  Collection  Rule 
(proposed  February  10, 1994,  59  FR 
6332).  The  Information  Collection  Rule 
will  provide  information  necessary  to 


determine  whether  the  Enhanced 
Surface  Water  Treatment  Rule  needs  to 
be  promulgated  and,  if  so,  what 
requirements  it  should  set.  The 
Information  Collection  Rule  will  also 
provide  information  on  the  need  for, 
and  content  of,  long-term  rules.  The 
schedule  to  produce  these  rules  has  also 
been  negotiated  and  is  provided 
elsewhere  in  this  document.  A  summary 
of  today's  rule  follows. 

A.  Applicability.  This  action  applies 
to  all  community  water  systems  and 
nontransient  noncommunity  water 
systems  that  add  a  disinfectant  during 
any  part  of  the  treatment  process 
including  addition  of  a  residual 
disinfectant.  In  addition,  certain 
provisions  apply  to  transient 
noncommunity  water  systems  that  use 
chlorine  dioxide. 

B.  Proposed  MRDLGs  and  MRDLs  for 
disinfectants.  EPA  is  proposing  the 
following  maximum  disinfectant 
residual  level  goals  and  maximum 
residual  disinfectant  levels. 


Disinfectant  Residual 


MRDLG  (mg/l) 


4  (as  Oi) :.... 

4  (as  Cb)  

0.3  (as  CIO2) 


MRDL  (mg/l) 


4.0  (as  Ci2). 
4.0  (as  CI2). 
0.8  (as  CIO2). 


and  MCLs  for 
EPA  is  proposing 
um  contaminant 
contaminant 


H4CLG 

(mg/l) 


'N/A 

2N/A 
0 
0 

0.06 
0 
0 

0.3 
0.04 


MCL 
(mg/l) 


0.080 

.060 

'N/A 
'fSI/A 
'N/A 
'N/A 
2fg/A 

2  N/A 

3  N/A 


systems  that  use  surface  water  or  ground 
water  under  the  direct  influence  of 
surface  water  and  use  conventional 
filtration  treatment  be  required  to 
remove  specified  amounts  of  organic 
materials  (measured  as  total  organic 
carbon)  that  may  react  with 
disinfectants  to  form  disinfection 
byproducts.  Removal  would  be  achieved 
through  a  treatment  technique 
(enhanced  coagulation  or  enhanced 
softening)  unless  the  system  met  certain 
criteria. 

E.  Proposed  Stage  1  MCLGs  and  MCLs 
for  inorganic  by-products.  EPA  is 
proposing  the  following  maximum 
contaminant  level  goals  and  maximum 
contaminant  levels. 


are  the  sum  of  ttie 

bronxxlichlorome  thane, 

bromoform,  and  chlo- 

five)  are  the  sum  of  the 

nwno-,       di-,       and 

ind  mono-  and  dibrorrx)- 


MCLG 
(mg/l) 

MCL 
(mg/l) 

Chlonte 

Bromate  

0.08 
0 

1.0 
0.010 

MCL  for  chloral  hydrate 
HAAS  MCLs  and  the 
(i.e.,  enhanced  coaguia- 
byproduct  precursor  re- 
chloral  hydrate.   (See 


end 


f(ir 


ue  for  DBP 
proposing  that  wafer 


F.  Proposed  BAT  for  disinfectants. 
EPA  is  proposing  the  following  best 
available  technologies  for  limiting 
residual  disinfectant  concentrations  in 
the  distribution  system. 

Chlorine  residual— control  of  treatment 
processes  to  reduce  disinfectant 
demand  and  control  of  disinfection 


treatment  processes  to  reduce 
disinfectant  levels 
Chloramine  residual — control  of 
treatment  processes  to  reduce 
disinfectant  demand  and  control  of 
disinfection  treatment  processes  to 
reduce  disinfectant  levels 
Chlorine  dioxide  residual — control  of 
treatment  processes  to  reduce 
disinfectant  demand  and  control  of 
disinfection  treatment  processes  to 
reduce  disinfectant  levels. 
G.  Proposed  BAT  for  organic 
byproducts.  EPA  is  proposing  the 
following  best  available  technologies  for 
control  of  organic  disinfection 
byproducts  in  each  stage  of  the  rule. 

1.  Proposed  Stage  1  BAT  for  organic 
by-products.  Total  trihalomethanes— 
enhanced  coagulation  or  GACIO,  with 
chlorine  as  the  primary  and  residual 
disinfectant.  Total  haloacetic  acids — 
enhanced  coagulation  or  GAClO,  with 
chlorine  as  the  primary  and  residual 
disinfectant. 

2.  Proposed  Stage  2  BAT  for  organic 
byproducts.  Total  trihalomethanes — 
enhanced  coagulation  and  GAClO,  or 
GAC20;  with  chlorine  as  the  primary 
and  residual  disinfectant.  Total 
haloacetic  acids— enhanced  coagulation 
and  GAClO,  or  GAC20;  with  chlorine  as 
the  primary  and  residual  disinfectant. 


H.  Proposed  BAT  for  inorganic  by- 
products. EPA  is  proposing  the 
following  best  available  technologies  for 
control  of  inorganic  disinfection 
byproducts. 
Chlorite — control  of  treatment  processes 

to  reduce  disinfectant  demand  and 

control  of  disinfection  treatment 

processes  to  reduce  disinfectant 

levels. 
Bromate — control  of  ozone  treatment 

process  to  reduce  production  of 

bromate. 

I.  Propo-sed  Compliance  Monitoring 
Requirements.  Compliance  monitoring 
requirements  are  explained  in  Section 
IX  of  the  preamble  and  were  developed 
during  the  negotiated  nilemaking.  EPA 
has  developed  routine  and  reduced 
monitoring  schemes  that  address  the 
health  effects  of  each  disinfectant  or 
contaminant  in  an  individually 
appropriate  manner. 

J.  Analytical  Methods.  EPA  is 
proposing  to  withdraw  one  method  for 
measurement  of  chlorine  residual  and  to 
approve  three  new  methods  for 
measurement  of  chlorine  residuals.  EPA 
is  proposing  to  approve  one  new 
method  for  measurement  of 
trihalomethanes;  two  new  methods  for 
measurement  of  haloacetic  acids;  one 
new  method  for  measurement  of 
•    bromate,  chlorite,  and  bromide;  and  two 
new  methods  for  measurement  of  total 
organic  carbon. 

K.  Laboratory  Certification  Criteria. 
Consistent  with  other  drinking  water 
regulations.  EPA  is  proposing  that  only 
certified  laboratories  be  allowed  to 
analyze  samples  for  compliance  with 
the  proposed  MCLs  and  treatment 
technique  requirements.  For 
disinfectants  and  other  specified 
parameters  in  today's  rule  that  the 
Agency  believes  can  be  adequately 
measured  by  other  than  certified 
laboratories  and  for  which  there  is  a 
good  rea.son  to  allow  analysis  at  other 
locations  (e.g.,  for  samples  which 
normally  deteriorate  before  reaching  a 
certified  laboratory,  especially  when 
taken  at  remote  locations),  EPA  is 
requiring  that  such  analyses  be 
conducted  by  a  party  acceptable  to  EPA 
or  the  State. 

L.  Variances  and  Exemptions. 
Variances  and  exemptions  will  be 
permitted. 

M.  State  Primacy,  Recordkeeping, 
Reporting  Requirements.  Requirements 
lor  States  to  maintain  primacy  are  listed 
in  Section  XII  of  the  preamble.  In 
addition  to  routine  requirements.  EPA 
has  included  special  primacy 
requirements. 

N.  System  Reporting  Requirements. 
Sy.stem  reporting  requirements  remain 


consistent  with  requirements  in 
previous  rules. 

O.  D/DBP  Stage  2  Rule  requirements. 
EPA  is  proposing  a  total  trihalomethane 
MCL  of  0.040  mg/l  and  a  haloacetic  add 
(five)  MCL  of  0.030  mg/l.  to  apply  only 
to  systems  using  surface  water  or 
ground  water  under  the  direct  influence 
of  surface  water  and  serving  at  least 
10,000  persons,  as  part  of  a  plan  to 
develop  new  standards  which 
incorporates  the  results  of  additional 
research  conducted  under  the 
Information  Collection  Rule  (59  FR 
6332). 

P.  Guidance.  EPA  is  in  the  process  of 
developing  guidance  for  both  systems 
and  States  for  implementation  of  this 
mie. 

Q.  Triennial  Regulation  Review. 
Under  the  provisions  of  the  Safe 
Drinking  Water  Act  (SDWA  or  the  Act) 
(Section  1412(b)(9)),  the  Agency  is 
required  to  review  national  primary 
drinking  water  regulations  at  least  once 
every  three  years.  As  mentioned 
previously,  today's  proposed  rule 
revises,  updates,  and  (when 
promulgated)  supersedes  the  regulations 
for  total  trihalomethanes.  initially 
published  in  1979.  Since  that  time, 
there  have  been  significant  changes  in 
technology,  treatment  techniques,  and 
other  regulatory  controls  that  provide 
for  greater  protection  for  health  of 
persons.  As  such,  in  proposing  today's 
rule,  EPA  has  analyzed  innovations  and 
changes  in  technology  and  treatment 
techniques  that  have  occurred  since 
promulgation  of  the  initial  TTHM 
regulations.  This  analysis,  contained 
primarily  in  the  cost  and  technology 
document  supporting  this  proposal, 
supports  amendment  of  the  TTHM 
regulation  for  the  greater  protection  of 
persons.  EPA  believes  that  the 
innovations  and  changes  in  technology 
and  treatment  techniques  will  resuh  in 
amendments  to  the  TTHM  regulations 
that  are  feasible  within  the  meaning  of 
SDWA  Section  1412(b)(9). 

n.  Statutory  Authority 

Section  1412  of  the  Safe  Drinking 
Water  Act,  as  amended  in  1986 
("SDWA"  or  "the  Act"),  requires  EPA  to 
publish  Maximum  Contaminant  Level 
Goals  (MCLGs)  and  promulgate  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  for  contaminants  in  drinking 
water  which  may  cause  any  adverse 
effect  on  the  health  of  persons  and 
which  are  known  or  anticipated  to  occur 
in  public  water  systems.  Under  Section 
1401,  the  NPDWRs  are  to  include 
Maximum  Contaminant  Levels  (MCLs) 
and  "criteria  and  procedures  to  assure  a- 
supply  of  drinking  water  which 
dependably  complies"  with  such  MCLs. 


Under  Section  1412(b)(7)(A).  if  it  is  not 
economically  or  technically  feasible  to 
ascertain  the  level  of  a  contaminant  in 
drinking  water,  EPA  may  require  the  use 
of  a  treatment  technique  instead  of  an 
MCL. 

Under  Section  1412(b),  EPA  was  to 
establish  MCLGs  and  promulgate 
NPDWRs  for  83  contaminants  by  June 
19,  1989.  An  additional  25 
contaminants  are  to  be  regulated  every 
3  years.  To  meet  this  latter  requirement, 
EPA  has  developed  a  list  of 
contaminants  (National  Drinking  Water 
Priority  List;  53  FR  1892)  including 
pesticides,  organic  and  inorganic 
elements  or  compounds,  and 
disinfectants  and  disinfection  by- 
products (D/DBP),  plus  the  protozoan 
Crj'ptosporidium.  From  this  list,  EPA  is 
to  choose  at  least  25  contaminants  for 
regulation  every  three  years.  Today's 
regulatory  proposal  represents  part  of 
the  first  group  of  25  chemicals  to  be 
regulated.  Both  the  general 
contaminants  (organics,  inorganics,  and 
pesticides),  and  the  D/DBPs  were 
considered  for  regulation.  In  today's 
notice,  EPA  is  proposing  to  regulate 
certain  disinfectants  and  disinfeclion 
byproducts;  Cr\'ptosporidium  is 
proposed  to  be  regulated  in  a  separate 
Notice  today. 

In  October  of  1990,  EPA  entered  into 
a  consent  order  with  Citizens  Concerned 
about  Bull  Run  Inc.  regarding  a 
timeframe  for  proposing  the  first  group 
of  25.  The  consent  decree  stipulated  a 
June  1993  date  for  proposal.  That  decree 
was  subsequently  amended  to  establish 
a  proposal  date  of  May  30,  1994,  for  the 
Disinfectants/Disinfection  Byprodutis 
Rule  and  a  proposal  date  of  February  28. 
1995,  for  the  other  contaminants  th.it 
comprise  the  required  group  of  25. 

A.  MCLGs.  AfCLs,  and  BA T 

Under  Section  1412  of  the  Act,  EPA 
is  to  establish  MCLGs  at  the  level  at 
which  no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allow  an  adequate  margin  of 
safety.  MCLGs  are  nonenforceable 
health  goals  based  only  on  health  effects 
and  exposure  information. 

MCLs  are  enforceable  standards 
which  the  Act  directs  EPA  to  set  as 
close  to  the  MCLGs  as  feasible. 
"Feasible"  means  feasible  with  the  use 
of  the  best  technology,  treatment 
techniques,  and  other  means  whi(  h  the 
Administrator  finds  available  (faking 
cost  into  consideration)  after 
examination  for  efficacy  under  field 
conditions  and  not  solely  under 
laboratory-  conditions  (SDWA,  section 
1412(b)(5)).  Also,  the  SDWA  requin^s 
the  Agency  to  identify  the  best  available 
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technology  (BAT) '  vhich  is  feasible  for 
meeting  the  MCL  f  )r  each  contaminant. 

Also,  in  this  proposal,  EPA  is 
introducing  several  new  terms — 
"maximum  residwl  disinfectant  level 
goals  (MRDLGsJ"  a  nd  "maximum 
residual  disinfecta  it  levels  (MRDLs)" — 
to  reflect  the  fact  tl  at  these  substances 
have  beneficial  dis  nfection  properties. 
As  with  MCLGs,  EPA  has  established 
MRDLGs  at  the  level  at  which  no  known 
or  anticipated  adverse  effects  on  the 
health  of  persons  occur  and  which 
allow  an  adequate  nargin  of  safety. 
MRDLGs  are  nonei  forceable  health 
goals  based  only  oi  i  health  effects  and 
exposure  Informati  on  and  do  not  reflect 
the  benefit  of  the  a  idition  of  the 
chemical  for  contn  il  of  waterbome 
microbial  contamii  lants. 

MRDLs  are  enfoi  ceable  standards, 
analogous  to  MCLs ,  which  recognize  the 
benefits  of  adding  a  disinfectant  to 
water  on  a  continu  >us  basis  and  in 
addressing  emergei  icy  situations  such  as 
distribution  systeti  pipe  breaks.  As  with 
MCLs,  EPA  has  set  the  MRDLs  as  close 
to  the  MRDLGs  as  easible.  The  Agency 
has  also  identified  ihe  best  available 
technology  (BAT)  ik^hich  is  feasible  for 
meeting  the  MRDL  for  each  disinfectant. 

B.  Variances  and  E  xemptions 

Section  1415  aut  lorizes  the  State  to 
i.ssue  variances  froi  n  NPDWRs  (the  term 
"State"  is  used  in  t  lis  preamble  to  mean 
the  State  agency  w  th  primary 
enforcement  responsibility  for  the 
public  water  suppl  f  system  program  or 
EPA  if  the  State  dojs  not  have  primacy). 
The  State  may  issu }  a  variance  if  it 
determines  that  a  s  /stem  cannot  comply 
with  an  MCL  despi  :e  application  of  the 
best  available  techi  lology  (BAT).  Under 
Section  1415.  EPA  must  propose  and 
promulgate  its  fine  ing  of  the  best 
available  technoloj  y,  treatment 
techniques,  or  othe  •  means  available  for 
each  contaminant,  or  purposes  of 
section  1415  variar  ces,  at  the  same  time 
that  it  proposes  an<  promulgates  a 
maximum  contami  lant  level  for  such 
contaminant.  EPA' ;  finding  of  BAT, 
treatment  techniqu  3S,  or  other  means  for 
purposes  of  issuing  variances  may  vary 
among  systems,  de  )ending  upon  the 
number  of  persons  served  by  the  system 
or  for  other  physic  1  conditions  related 
to  engineering  feas  bility  and  costs  of 
complying  with  Mi  'Ls,  as  considered 
appropriate  by  EP/  .  The  State  may  not 
issue  a  variance  to  i  system  until  it 
determines  that  an  unreasonable  risk  to 
health  (URTH)  doe ;  not  exist.  When  a 
State  grants  a  varia  ice,  it  must  at  the 
same  ti.Tie  prescrib  j  a  schedule  for  (1) 
compliance  with  tl  e  NPDVVR  and  (2) 
implementation  of  any  additional 
control  measures. 


Under  Section  1416(a),  the  State  may 
exempt  a  public  water  system  from  any 
MCL  or  treatment  technique 
requirement  if  it  finds  that  (1)  due  to 
compelling  factors  (which  may  include 
economic  factors),  the  system  is  unable 
to  comply,  (2)  the  system  was  in 
operation  on  the  effective  date  of  the 
MCL  or  treatment  technique,  or.  for  a 
newer  system,  that  no  reasonable 
alternative  source  of  drinking  water  is 
available  to  that  system,  and  (3)  the 
exemption  will  not  result  in  an 
unreasonable  risk  to  health.  Under 
section  1416(b).  at  the  same  time  it 
grants  an  exemption,  the  State  is  to 
prescribe  a  compliance  schedule  and  a 
schedule  for  implementation  of  any 
required  interim  control  measures.  The 
final  date  for  compliance  may  not 
exceed  three  years  after  the  initial  date 
of  issuance  unless  the  public  water 
system  establishes  that:  (1)  the  system 
cannot  meet  the  standard  without 
capital  improvements  which  cannot  be 
completed  within  the  period  of  such 
exemption;  (2)  the  system  has  entered 
into  an  agreement  to  obtain  financial 
assistance  for  necessary  improvements; 
or  (3)  the  system  has  entered  into  an 
enforceable  agreement  to  become  part  of 
a  regional  public  water  system.  For " 
systems  which  serve  500  or  fewer 
service  connections  and  which  need 
financial  assistance  to  come  into 
compliance,  the  State  may  renew  the 
exemption  for  additional  two-year 
periods  if  the  system  is  taking  all 
practicable  steps  to  meet  the  above 
requirements. 

For  exemptions  resulting  from  a 
NPDVVR  promulgated  after  June  19, 
1986,  the  system's  final  compliance  date 
must  be  within  12  months  of  issuance 
of  the  exemption.  However,  the  State 
may  extend  the  final  compliance  date 
for  up  to  three  years  if  the  public  water 
system  shows  that  capital  improvements 
to  meet  the  MCL  or  treatment  technique 
requirement  cannot  be  completed 
within  the  exemption  pieriod  and,  if  the 
system  needs  financial  assistance  for  the 
improvements,  it  has  an  agreement  to 
obtain  this  assistance  or  the  system  has 
an  enforceable  agreement  to  become 
part  of  a  regional  public  water  system. 
For  systems  that  have  500  or  fewer 
service  connections  that  need  financial 
assistance  to  comply  with  the  MCLs,  the 
State  may  renew  the  exemption  for 
additional  two-year  periods  if  the 
system  is  taking  all  practicable  steps  to 
comply. 

C.  Primacy 

As  indicated  above.  States,  territories, 
and  Indian  Tribes  may  assume  primary 
enforcement  responsibility  (primacy)  for 
public  water  systems  under  Section 


1413  of  the  SDWA.  To  date,  55  States 

and  territories  have  primacy.  To  assume 

or  retain  primacy,  States,  territories,  or 

Indian  Tribes  need  not  adopt  the 

MCLGs  but  must  adopt,  among  other 

things.  NPDWRs  (i.e..  MCLs. 

monitoring,  analytical,  and  reporting 

requirements)  that  are  no  less  stringent 

than  those  EPA  promulgates. 
<■ 

D.  Monitoring,  Quality  Control,  and 
Records 

Under  Section  1401(1)(D)  of  the  Act. 
NPDWRs  are  to  contain  "criteria  and 
procedures  to  assure  a  supply  of 
drinking  water  which  dependably 
complies  with  such  maximum 
contaminant  levels;  including  quality 
control  and  testing  procedures  to  insure 
compliance  with  such  levels  *  *  *." 

E.  Public  Water  Systems 

Public  water  systems  are  defined  in 
section  1401  of  the  Act  as  those  systems 
which  provide  piped  water  for  human 
consumption  and  have  at  least  15 
connections  or  regularly  serve  at  least 
25  people.  By  regulation  EPA  has 
divided  public  water  systems  into 
community,  nontransient 
noncommunity,  and  (transient) 
noncommunity  water  systems. 
Community  water  systems  (CWSs)  serve 
at  least  15  service  connections  used  by 
year-round  residents  or  regularly  serve 
at  least  25  year-round  resident?  (40  CFR 
141.2).  Nontransient  noncommunity 
water  systems  (NTNCWSs)  regularly 
serve  at  least  25  of  the  same  people  over 
six  months  of  the  year.  Schools  and 
factories  which  serve  water  to  25  or 
more  of  the  same  people  for  six  or  more 
months  of  the  year  are  examples  of 
NTNCWSs.  Transient  noncommunity 
systems,  by  definition,  are  all  other 
public  water  systems.  Transient 
noncommunity  systems  may  include, 
for  example,  restaurants,  gas  stations, 
campgrounds,  and  churches. 

This  rule  would  apply  to  all  CWSs,  all 
NTNCWSs.  and  any  transient 
noncommunity  water  systems  that  use 
chlorine  dioxide  as  a  disinfectant  or 
oxidant. 

F.  Public  Notification 

Section  1414(c)  of  the  Act  requires  the 
owner  or  operator  of  a  public  water 
system  which  does  not  comply  with  an 
applicable  maximum  contaminant  level 
or  treatment  technique,  testing 
procedure,  or  Section  1445(a) 
(unregulated  contaminant)  monitoring 
requirement  to  give  notice  to  the 
persons  served  by  the  system.  Notice 
must  also  be  given  if  a  variance  or 
exemption  is  in  effect  or  the  system  fails 
to  comply  with  a  compliance  schedule 
resulting  from  a  variance  or  exemption. 


EPA's  public  notification  regulations  are 
codified  at  40  CFR  Section  141.32. 
Those  regulations  were  amended  by 
EPA  on  October  28. 1987  (52  FR  41534). 

III.  Overview  of  Existing  Interim 
Standard  for  TTHMS 

In  1974.  researchers  in  The 
Netherlands  and  the  United  States 
clearly  demonstrated  that  total 
trihalomethanes  (TTHMs)  are  formed  as 
a  result  of  drinking  water  chlorination 
(Rook,  1974;  Bellar  et  al.  1974).  EPA 
subsequently  conducted  surveys 
confinning  widespread  occurrence  of 
TTHMs  in  chlorinated  water  supplies 
(Symons.  1975;  USEPA.  1978).  During 
this  time  toxicological  studies  became 
available  which  supported  the 
contention  that  chloroform,  one  of  the 
four  trihalomethanes.  is  carcinogenic  in 
at  least  one  strain  of  rat  and  one  strain 
of  mouse  (National  Academy  of 
Sciences.  1977). 

EPA  then  set  an  interim  maximum 
contaminant  level  (MCL)  for  the  TTHMs 
of  100  (ig/1  as  an  annual  average  in 
November  1979  (USEPA.  1979).  This 
standard  was  based  on  the  need  to 
balance  the  requirement  for  continued 
disinfection  of  water  to  reduce  exposure 
to  pathogenic  microorganisms  while 
simultaneously  lowering  exposure  to 
animal  carcinogens  like  chloroform. 

The  interim  TiHM  standard  only 
applies  to  systems  serving  at  least 
10,000  people  that  add  a  disinfectant 
(oxidant)  to  the  drinking  water  during 
any  part  of  the  treatment  process.  At 
their  discretion.  States  are  allowed  to 
extend  coverage  to  smaller  size  systems. 
About  80  percent  of  the  smallest 
systems  are  served  by  groundwater 
systems  that  are  mostly  low  in  THM 
precursor  content  (USEPA,  1979). 

The  proportion  of  these  small 
groundwater  systems  that  use  chlorine 
is  less  than  that  of  large  systems; 
currently,  less  than  half  of  these  systems 
disinfect.  Also,  the  shorter  hydraulic 
detention  and  chlorine  contact  times  in 
the  small  system  distribution  systems 
results  in  lower  TTHM  concentrations. 
Therefore,  drinking  water  systems 
serving  less  than  ten  thousand  people 
are  less  likely  to  have  high 
concentrations  of  TTHMs. 

Moreover,  these  small  systems  are 
most  likely  to  have  greater  risks  of 
significant  microbiological 
contamination,  especially  if  they  reduce 
or  eliminate  chlorination.  In  1979,  the 
majority  of  outbreaks  attributable  to 
inadequate  disinfection  occurred  in 
small  systems.  Further,  small  systems 
have  limited  or  no  access  to  the 
financial  resources  and  technical 
expertise  needed  for  TTHM  control. 
Therefore,  EPA  concluded  that  small 


system  resources  would  best  be  spent  on 
maintaining  and  improving 
microbiological  quality  and  safety.  The 
revised  drinking  water  regulations  now 
under  consideration  will  extend  to  these 
small  systems  as  required  by  the  Safe 
Drinking  Water  Act  Amendments  of 
1986  (P.L.  99-339. 1986).  EPA  will  also 
be  considering  disinfection  as  a 
treatment  technique  requirement  and 
maximum  contaminant  levels  (MCLs) 
for  the  residual  disinfectants.  The 
impacts  these  requirements  will  have  on 
small  systems  is  an  important 
component  of  the  regulation 
development  process. 

Technology  Basis  for  the  Interim  TTHM 
Standard 

When  an  MCL  is  established  for 
TTHMs  or  any  other  contaminant  that 
can  be  measured.  EPA  is  not  required  to 
specify  any  particular  method  for 
achieving  that  standard.  Instead,  the 
requirement  for  the  interim  regulations 
was  to  set  an  MCL  which  could  be 
achieved  using  technology  generally 
available  in  1974.  Three  general  control 
alternatives  were  available: 

(1)  use  of  a  disinfectant  (oxidant)  that 
does  not  generate  (or  produces  less) 
THMs  in  water; 

(2)  treatment  to  lower  precursor 
concentrations  prior  to  chlorination; 
and 

(3)  treatment  to  remove  THMs  after  their 
formation. 

There  are  many  possible  choices 
among  these  broad  options  and  in  some 
cases  a  combination  of  approaches 
might  be  necessary.  The  ultimate  choice 
was  left  up  to  the  water  supplier  based 
on  its  individual  circumstances. 

EPA's  evaluation  led  to  the  following 
conclusions  concerning  generally 
available  technologies  for  setting  the 
TTHM  MCL: 

(1)  alternate  oxidants  like  ozone, 
chloramines,  and  chlorine  dioxide  are 
available; 

(2)  precursor  removal  strategies  like 
changing  the  point  of  disinfection,  off- 
line raw  water  storage,  and  improved 
coagulation  are  available;  and, 

(3)  precursor  removal  using  granular 
activated  carbon  (GAG)  as  a 
replacement  for  existing  filter  media 
with  a  regeneration  frequency  of  one 
year  is  feasible  as  well  as  biologically 
activated  carbon  (ozone  plus  GAG) 
with  a  regeneration  frequency  of  every 
two  years. 

Three  conditions  concerning 
modifications  of  disinfection  processes 
were  also  proposed  by  EPA: 
(1)  the  total  quantity  of  chlorine  dioxide 

added  during  the  treatment  process 

should  not  exceed  1  mg/1; 


(2)  chloramines  should  not  be  utilized 
as  a  primary  disinfectant;  and 

(3)  monitoring  for  heterotrophic  plate 
count  bacteria  (HPC)  should  be 
conducted  as  determined  by  the  State, 
but  at  least  every  day  for  a  minimum 
of  one  month  prior  to  and  six  months 
subsequent  to  the  modifications. 
These  recommendations  concerning 

disinfection,  although  useful,  were 
deleted  from  the  final  regulation  to 
allow  States  greater  discretion.  The 
basis  for  the  MCL  became  alternate 
oxidants  and  precursor  removal. 

Technology  Basis  for  Variances 

Later,  in  1983.  EPA  promulgated 
regulations  specifying  best  technology 
generally  available  for  obtaining 
variances  (USEPA,  1983).  A  variance  is 
granted  by  the  State  wlien  a  system  has 
installed  the  best  technology  generally 
available  as  specified  in  the  regulation 
and  still  cannot  meet  the  MCL.  The  best 
technologies  generally  available  for 
variances  to  the  TTHM  MCL  are: 

(1)  Use  chloramines  as  an  alternate  or 
supplemental  disinfectant  or  oxidant. 

(2)  Use  chlorine  dioxide  as  an  alternate 
or  supplemental  disinfectant  or 
oxidant. 

(3)  Improve  existing  clarification  for 
THM  precursor  reduction. 

f4)  Move  the  point  of  chlorination  to 
reduce  TTHM  formation  and,  where 
necessary,  substituting  for  the  use  of 
-'   chlorine  as  a  pre-oxidant  chloramines, 
chlorine  dioxide,  or  potassium 
permanganate. 

(5)  Use  of  powdered  activated  carbon  for 
THM  precursor  or  TTHM  reduction 
seasonally  or  intermittently  at  dosages 
not  to  exceed  10  mg/1  on  an  annual 
average  basis. 
EPA  also  identified  Group  II 

technologies,  which  are  not  "generally 

available,"  but  may  be  available  to  some 

systems: 

(1)  Introduction  of  off-line  water  storage 
for  THM  precursor  reduction. 

(2)  Aeration  for  TTHM  reduction,  where 
geographically  and  environmentally 
appropriate. 

(3)  Introduction  of  clarification  where 
not  currently  practiced. 

(4)  Consideration  of  alternative  soun.es 
of  raw  water. 

(5)  Use  of  ozone  as  an  alternate  or 
supplemental  disinfectant  or  oxidant. 
Note  that  GAC  and  BAG  are  not 

mentioned  as  either  Group  I  or  Group  II 
technologies  even  though  they  were 
discussed  as  technologies  for  standard 
setting  purposes  (USEPA,  1979).  EPA 
concluded  in  its  cost  and  technologies 
document  for  the  removal  of 
trihalomethanes  from  drinking  water 
that  (USEPA.  1981): 


3««74 


ederal  Register  /  Vol  59.  Na  145  /  Friday.  July  29.  1994  /  Proposed  Rulas 


Federal  Register  /  Vol.  59.  No.  145  /  Friday.  July  29.  1994  /  Proposed  Rules 


38675 


( 1 }  CAC  in  tbe  sand  repiacemeat  loode 
of  opentioa  is  o^en  iaappropriate 
due  to  tiie  short  perlormaace  life  and 
high  firaqueacy  of  regeaeration 
fe^u»d  to  achieve  substantial  TTHM 
or  THiA-kamaiUi  a  potential 
feductioa; 

(2)  the  flading  took  into  consideration 
costs,  but  primadly  was  made  due  to 
ttie  complexities  bf  the  modifications 
to  prior  uait  opeiations,  Le., 
disiniactioo.  and  in  the  logistics  of  the 
carbon  replacenjf  nt; 

(3)  greater  operatin] ;.  maintenance,  and 
monitoring  than  or  other  treatments; 
and 

(4)  on-«ite  regenera  ion  had  only  been 
demonstrated  at  (me  U.S.  site. 
Thus,  EPA  decide  id  to  defer  the 

decision  to  include  CAC  and  BAC  as 
best  genecally  avail  ible  technology  for 
granting  variances  i  mder  the  Safe 
Drinking  Water  AlX  Amendments  of 
1974. 

EPA  also  did  not  list  ozonation  as 
being  "generally  av  lilable"  because: 
(1)  lack  of  experien  ;e  in  the  U.S.; 
(21  mixed  results  in  experimental 

studies:  and 
(3)  most  States  reqij  ire  a  residual  in  the 

distribution  syste  m  which  is  not 

obtainable  with  c  zone. 

Thus.  EPA  decid  >d  to  defer  the 
decision  to  include 
generally  available 


ozone  as  best 
iechnology  for 
granting  variances  i  inder  the  Safe 


Drinking  Water  Ad 
1974 


— lnd»vKlija)  THMs:  ct^ofotofm 
— Individual  hatoacelK 


—Individual  haloaceto  ntnles:  di-  and  trichloroacetonitrile;  bromocWoroacetonitrile,  dibfomoacetonitnle 


— HaH3k^too©st  1,1  ^1- 
— Chloropheoots:  2-;  I 


In  ad<}ition.  the 
that  EPA  would  set 
requirements  or  pn  vide 
control  of  the  folloi  k'ing 
surrogate  for  mutag » 
oxidizing  substanct  s 
organic  peroxides 
assimilable  organic 
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Amendments  of 


Economic  Impacts  of  the  Interim 
Standard 

Currently,  there  are  2.700  community 
water  su{>ply  systems  serving  at  least 
10,000  peopie  required  to  compiy  with 
the  interim  TTHM  reguiatioii.  In  1988. 
a  survey  of  large  sv'Stems  found  that,  on 
average,  the  MCL  of  0.10  mg/1  had 
reduced  the  coancentration  of  TTHMs  by 
40  to  SO  perc^it  (McGuire  and 
Meadows.  1988).  Of  tbese,  33  were  in 
violation  of  the  standard  in  FY 88 
(aveTage=ll5  ng/1,  range=108-i80  jig/1). 
However,  by  FY92,  only  nine  systems  (a 
decrease  of  73  percent)  violated  the 
requirements,  for  a  total  of  14  violations. 
Seven  of  the  nine  violating  systems  and 
12  of  the  14  violations  occurred  in 
systems  serving  10,000  to  50.000 
people.  This  indicates  that  even  when 
systems  violate,  they  are  able  to  return 
to  compliance  after  one  (»"  two 
violations  of  the  running  annual 
average. 

In  1979,  approximately  500  systems 
were  estimated  to  exceed  lOO  jig/1 
TTHMs.  Most  of  these  were  able  to 
come  into  compliance  with  minor 
modifications  of  chlorination  practices. 
A  smaller  portion  used  alternate 
oxidants  Like  chlorine  dioxide  and 
chloramines.  No  system  installed  ozone 
or  GAC  to  naeet  the  interim  TTHM 
regulations.  Compliance  with  the 
interim  TTHM  standard  involved 
estimated  capital  expenditures  of 
between  $31  million  and  $102  million 
and  yearly  operating  and  maintenance 


costs  of  betMieen  $8  million  and  $29 
million  lor  systems  required  to  compiy 
with  the  TTHM  MCL  {i,e..  community 
w^ter  systems  serving  a  population  o^  at 
least  10.000  people)  (McGuire  and 
Meadows.  1988). 

IV.  Overview  of 'I^eproposal  Regulatory 
Develc^Mnent 

A.  October  1969  Strawaian  Bule 

1.  Purpose.  EPA  was  required  to 
develop  rules  for  additional 
contaminants  under  the  1986 
Amendments  to  the  Act.  In  order  to 
solicit  public  comment  in  developing  a 
rule.  EPA  released  a  strawman  rule 
(preproposal  draft)  in  October  1989.  A 
strawman  was  used  becau.se  of  the 
complexity  of  the  problem,  the  large 
amount  of  (occasionally  contradictory) 
information,  and  the  afcility  to  reorient 
the  rule  approach  based  on  public 
comment  or  new  data.  In  this  strawman. 
EPA  included  a  lead  option  of  setting 
MCLGs  and  MCLs  for  ITHMs. 
haloacetic  acids,  chlorine,  chloramines. 
chlorine  dioxide,  chlorite,  and  chlorate. 
The  Agency  also  identified  potential 
add-on  compounds;  chloropicrin, 
cyanogen  chtoride,  hydrogen  peroxide,    - 
bromate.  iodate.  and  formaldehyde. 
Some  of  these  oompounds  could  also 
conceivably  be  used  as  surrogate 
monitoring  compounds  for  the 
compounds  identified  in  Table  IV-1 
below. 


Additional  Candidate  Byproduct  Compounds 


Chlorination  bypfoducts 


,  txomodtctiloromethane.  dibrofTKx;hloromettTane,  bromo^omi  

acids:  mono-,  di-.  and  trjchloroacettc  aods;  mono-  and  dibromoacetic  acids 


and  1,1,1-  trictitoropfopanone 

.4-di;  and  2,4,64nchlorop)Tenol  


— Otfwrs:  chloral  hydr  de,  N-  organochlofoammes 


Ozonation  byproducts 


—Aldehydes:  acetaldehyde. 
I      hexanal.  heptanal. 
—Organic  ac»ds. 
— Ketones. 
—Epoxides. 
— Peroxides. 
— NrtrosamJnes. 

— N-owy  compounds. 
— Ouinones. 

— Bromine  substituted  com- 
pounds. 
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As  BAT.  EPA  included  precursor 
removal  (conventional  treatment 
modifications.  GAC  of  up  to  30  minute 
duration  and  three  months 
regeneration),  alternate  oxidants  (ozone 
plus  chloramines.  chlorine  dioxide  with 
chlorite  removal  plus  chloramines),  and 
byproduct  removal  (aeration.  GAC 
adsorption,  reducing  agents.  AOC 
removal).  Each  of  the  options  had 
problems.  GAC  was  not  universally 
applicable  to  all  waters  for  either 


pref;ursor  removal  or  DBP  removal. 
Membranes  were  not  included  as  BAT 
because  of  lack  of  full-scale  experience 

As  lead  options.  EPA  included  a 
TTHM  MCL  of  25  or  50  ng/1  and  other 
MCLs  based  cm  feasibility  analyses 
similar  to  those  that  would  be  u.sed  to 
develop  the  TTHM  MCL. 

2.  Summary  of  Public  Comments. 
Several  commentors  expressed  a  desire 
for  EPA  to  look  a1  coordination  of 
requirenwjnts  with  those  for  other 


regulations,  including  issues  such  as 
requirements  for  maintenance  of 
distribution  system  disinfectant 
residuals  and  system  optimization  for 
multiple  contaminants.  Many 
commentors  were  concerned  about  the 
lack  of  health  data  and  the 
interpretation  of  existing  data.  Many 
system  operators  were  also  concerned 
about  the  effects  of  modifying  their 
treatment  processes  to  meet  DBP  MCLs. 
These  concerns  included  lowered 
microbiological  protection,  creation  of 
conditions  that  favored  distribution 
system  microbiological  growth  (e.g.,  use 
of  ozone  would  create  biodegradable 
organics  and  use  of  chloramines  would 
create  a  nitrogen  source),  and  creation  of 
other  environmental  problems  when 
changing  treatment  (e.g.,  residual 
handling  with  precursor  removal  and 
GAC  regeneration).  While  commentors 
.  expressed  concern  about  use  of  alternate 
disinfectants,  several  offered  to  provide 
data  and  others  recommended 
epidemiological  studies  in  systems  with 
long  histories  of  alternative  disinfectant 
use. 

B.  June  1991  Status  Report  on  D/DBP 
Bule  Development 

1.  Purpose  and  transition  from 
Strawman  Rule.  EPA  published  a  status 
report  on  the  development  of  D/DBPR  in 
June  1991  that  was  designed  to  indicate 
the  Agency's  thinking  on  rule  criteria. 
The  status  report  indicated  that  EPA 
was  considering  extending  coverage 
under  the  rule  to  all  nontransient 
systems  (instead  of  just  those  serving  at 
least  10.000  people,  as  under  the  1979 
TTHM  rule)  and  proposing  a  shorter  list 
of  compounds  for  regulation  than  were 
included  in  the  1989  strawman.  The 
1991  list  included  disinfectants 
(chlorine,  chloramines,  and  chlorine 
dioxide),  THMs,  haloacetic  acids, 
chloral  hydrate,  bromate,  chlorite,  and 
chlorate).  For  both  THMs  and  haloacetic 
acids,  three  options  were  included:  ' 

MCLs  for  individual  compounds,  a 
single  MCL  for  the  total,  and  a 
combination  of  the  two.  Individual 
MCLs  were  considered  because  health 
risks  for  compounds  differed,  in  some 
cases  significantly.  The  total  MCL  was 
considered  because  of  the  precedent 
established  in  the  1979  TTHM  rule  and 
to  act  as  a  surrogate  to  limit  other  DBFs 
for  which  the  Agency  lacked  adequate 
health  effects  and/or  occurrence  data. 
The  list  of  compounds  was  shorter 
than  that  in  the  1989  strawman  for 
several  reasons.  Several  compounds 
were  deleted  because  they  did  not 
appear  to  pose  significant  health  effects 
at  levels  present  in  drinking  water  (e.g.. 
haloacetonitriles,  chloropicrin).  Others 
were  deleted  because  the  health  risks 


were  not  expected  to  be  adequately 
characterized  in  time  for  rule  proposal 
(e.g.,  certain  aldehydes  and  organic 
peroxides),  although  it  was  noted  that 
these  compounds  might  be  regulated  in 
the  future  when  more  data  became 
available. 

2.  Major  issues.  In  the  status  report, 
EPA  identified  several  major  issues  that 
needed  to  be  considered  as  the  D/DBP 
rule  was  developed.  The  first  was  that 
of  trade-offs  with  microbial  and  DBP 
risks.  The  goal  was  to  ensure  that  the 
water  remained  microbiologically  safe  at 
the  level  that  disinfectant  and  DBP 
MCLs  were  set.  The  discussion  raised 
questions  regarding  uncertainties  in 
defining  microbial  and  DBP  risks,  levels 
of  risks  that  would  be  considered 
acceptable  and  at  what  cost,  and 
defining  practical  (implementable) 
criteria  to  demonstrate  that  an 
achievable  risk  had  been  reached. 
The  second  issue  was  the  use  of 
alternate  disinfectants  to  limit 
chlorination  byproducts.  The  Agency 
recognized  that  while  alternate 
disinfection  schemes  (e.g.,  ozone  and 
chloramines)  could  greatly  reduce 
byproducts  typical  of  chlorination.  little 
was  known  about  the  byproducts  of  the 
alternate  disinfectants  and  their 
associated  health  risks.  EPA  did  not 
want  to  promulgate  a  standard  that 
encouraged  the  shift  to  alternate 
disinfectants  unless  the  associated  risks 
(including  both  those  from  byproducts 
and  differential  microbial  risks  from  a 
change  in  disinfectants)  were 
adequately  understood. 

The  third  issue  was  integration  with 
the  Surface  Water  Treatment  Rule. 
Although  the  rule  only  mandated  3-log 
removal  or  inactivation  of  Giardia  and 
4-log  of  viruses,  EPA  guidance 
recommended  higher  levels  for  poorer 
quality  source  waters.  EPA  was 
concerned  that  systems  would  reduce 
microbial  protection  to  levels  nearer  to 
the  regulatory  requirements  by  reducing 
disinfection  and  possibly  greatly 
increase  microbial  risks  in  an  effort  to 
meet  DBP  MCLs.  The  Agency  wanted  to 
ensure  adequate  microbial  protection 
while  reducing  risk  from  DBFs. 

The  last  issue  was  the  best  available 
technology.  The  BAT  defined  would 
determine  the  levels  at  which  MCLs 
were  set.  For  example,  allowing 
alternate  disinfectants  as  B.^T  would 
drive  the  chlorination  byproduct  MCLs 
down,  but  could  result  in  increased 
exposure  to  (not  well  characterized) 
alternate  byproducts.  EPA  believed  that 
it  therefore  might  be  appropriate  to 
define  chlorine  and  a  precursor  removal 
technology  as  BAT. 

To  address  these  issues,  EPA 
suggested  two  possible  regulatory 


strategies.  One  was  to  define  the  MCL(s) 
based  on  what  was  possible  to  achieve 
using  the  most  effective  DBP  precursor 
removal  strategy  as  BAT  (e.g.,  GAC  or 
membrane  filtration).  While  installing 
such  precursor  removal  technology 
might  minimize  health  concerns,  the 
costs  would  be  substantial  (without 
finding  out  if  other  less  costly 
technologies,  such  as  use  of  alternative 
disinfectants,  provided  similar  benefits). 
Also,  since  systems  are  not  required  to 
install  BAT  to  meet  MCLs.  EPA  believed 
that  many  systems  would  attempt  to 
meet  the  MCLs  by  lower-cost  alternative 
disinfectants  (ozone,  chloramines, 
chlorine  dioxide).  Since  health  effects 
for  alternative  disinfectant  byproducts 
are  not  adequately  characterized,  risks 
may  not  be  reduced. 

the  second  strategy  was  a  two-phase 
regulation,  with  the  first  phase  designed 
to  address  risks  using  lower  cost  options 
during  concurrent  efforts  to  obtain  more 
data  on  treatment  alternatives  and 
health  effects  of  compounds  not 
currently  adequately  characterized.  This 
strategy  would  prevent  major  shifts  into 
use  of  new  treatment  technology  until 
the  full  consequences  of  such  shifts 
(both  costs  and  benefits)  are  better 
understood. 

3.  Suggested  monitoring  scenario.  In 
its  fact  sheet  accompanying  the  status 
report.  EPA  recommended  that  routine 
TTHM  and  haloacetic  acid  monitoring 
for  systems  serving  at  least  10.000 
people  have  the  same  monitoring 
requirements  as  were  in  the  1979  TTHM 
rule.  Smaller  systems  would  have  less 
frequent  monitoring  requirements,  but 
"would  have  compliance  based  on  worst- 
case  samples.  EPA  included  provisions 
for  reduced  monitoring  (compliance 
based  on  worst-case  samples  or 
surrogate  monitoring),  waiver  criteria, 
and  requirements  for  disinfectant  and 
other  DBP  monitoring. 

4.  Summary  of  public  comments.  EPA 
received  comments  on  the  status  report 
from  numerous  parties.  Many 
commentors  agreed  with  EPA's 
concerns  with  issues  such  as  alternative 
disinfectant  DBFs  and  balancing 
microbial  and  DBP  risks.  Several 
commentors  supported  the  two-phase 
regulatory  approach,  but  expressed 
concern  about  timing.  Others 
recommended  that  DBP  MCLs  not  be  set 
so  low  as  to  force  many  systems  to 
install  expensive  technology  or  decrease 
microbial  protection.  Several 
commentors  were  concerned  with  the 
availability  of  both  analjlical  methods 
and  certified  laboratories  for  the  low 
levels  that  were  being  considered.  One 
commentor  recommended  that  EPA 
make  it  clear  that  MCLs  set  for 
disinfectants  should  allow  temporary 
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C.  Initiation  of  the  Re  ^ulatory 
Negotiation  Process 

EPA  became  intere^ed  in  pursuing  a 
negotiated  rulemaku 
de\'eiopnieDt  of  the 
part  because  no  cieai 
addressing  all  the  maj 
identiried  in  the  |uni 
Report  on  D/EffiP  ml 
EPA's  most  significaj«t  concern  was 
developing  legulstioi  s  for  DBPs  while 
also  eiMJuring  that  ad(  quat«  treatment  be 
maintaiuod  for  contrdlling 
microbiological  conosms.  A  negotiated 
rule  process  would  h  dp  p>eople 
understand  the  comp  exities  of  the  risk- 
risk  tT«deoff  issue  an^  1,  hopefully,  reach 
a  consensus  on  the  most  approj>riate 
regulation  to  address  concerns  from 
both  DBPs  and  micro  irganisms. 

It  also  appeared  to  iPA  that  the 
c.rit^sia  for  initiating  i  negotiated  rule 
under  the  Negotiated  Rulemaking  Act  of 
1990  for  establishing  a  negotiated 
rulemaking  could  be  met.  These 
include: 

(1)  there  is  a  need    or  a  rule, 

(2)  there  are  a  limit  ed  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rule. 

(3)  there  is  a  reasm  able  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  repre-senti  tion  of  persons 
who — 

(A)  can  adequately  represent  the 
interests  identified  u  ider  paragraph  (2); 
and 

(B)  are  willing  to  n  jgotiatein  good 
faith  to  reach  a  const  nsus  on  the 
proposed  rule. 

(4)  there  is  a  reasof  able  likelihood 
that  a  committee  wil  reach  a  consensus 
on  the  proposed  rule  within  a  n.ved 
period  of  time. 

.   (5)  the  negotiated  r  ulemaking 
prot:edure  will  not  ui  ireasonably  delay 
the  notice  of  propose  i  rulemaking  and 
the  issuance  of  a  fma  rule. 

(6)  the  Agency  has  adequate  resources 
and  is  willing  to  com  mit  such  resources, 
including  technical  i  ssistance,  to  the 
(onimittee,  and 

(7)  the  Agency,  to  i  le  maximum 
extent  possible  consi  stent  with  the  legal 
obligations  of  the  Ag  fncy.  will  use  the 
consensus  of  the  con  mittee  with  respect 
to  the  proposed  rvile  js  the  basis  for  the 
rule  proposed  by  thf  Agency  for  notice 
and  comment. 

In  1992  EPA  hired  a  contractor. 
Resolve,  wbirfi  add«^  i  a  subcontractor, 
blndispute.  to  assess  he  feasibility  and 
usefulness  of  convei  ing  a  negotiated 


rulemaking.  Resotve  and  Endispute 
cond\K3ted  more  than  forty  interviews 
during  the  summer  of  1992  with 
representatives  of  State  and  local  health 
and  regulatory  agencies,  water 
suppliers,  manufacturers  of  equipment 
and  supplies  used  in  drinking  water 
treatment,  and  consumer  and 
environmental  w^anizations.  These 
interviews  rev-ealed  that: 

(1)  The  entities  interested  in  or 
affected  by  Ae  rulemaking  were  readily 
identifiable  and  relatively  few  in 
number. 

(2)  The  rulemaking  required 
resolution  of  a  limited  number  of 
interdependent  issues,  about  which 
there  appeared  to  be  a  sufficiently  well- 
developed  Actual  base  to  permit 
meaningful  discussion.  Further,  there 
appeared  to  be  several  ways  to  resolve 
these  issues,  providing  a  potential  basis 
for  prodiictive  joint  problem-solving. 

(3)  The  parties  expressed  some 
common  goals,  along  with  an  unusually 
strong  degree  of  good  faith  interest  in 
resolving  the  issue  through  negotiation 

(4)  The  Agency  had  adequate  staff  and 
technical  resources  and  was  willing  to 
commit  such  resources  to  the  negotiated 
ralenxaking. 

Resolve  and  Endispute  recommended 
to  EPA  that  the  negotiated  rulemaking 
proceed.  EPA  concurred  with  this 
recom  mendation. 

However,  it  was  also  noted  that 
reaching  consensus  on  the  proposed 
rule  would  be  a  challenge.  The 
interviews  repealed  that  parties  differed 
in  their  perceptions  about  the  nature 
and  magnitude  of  the  risks  associated 
with  DBPs,  and  many  expressed  strong 
doubts  about  the  adequacy  of  available 
scientific  and  technical  information. 
Moreover,  some  parties  stated  that 
marginal  improvements  in  disinfection 
technology  were  all  that  should  be  done 
until  the  relative  risks  are  better 
understood,  while  others  said  that  a 
fundamentally  new  approach  focusing 
on  precursor  reduction  should  be 
considered. 

EPA  published  a  notice  of  intent  to 
proceed  with  a  negotiated  rulemaking 
on  September  15, 1992  (57  FRN  42533). 
proposing  17  parties  to  be  Negotiating 
Committee  members.  In  general, 
comments  indicated  very  positive 
support  for  the  negotiated  rulemaking. 

.\s  part  of  the  convening  process,  an 
organizational  meeting  was  held 
September  29-30, 1993.  Participants 
discussed  Negotiating  Committee 
composition  and  organizational 
protocx>ls.  Between  comments  expressed 
at  the  meeting  and  submitted  in  writing, 
eleven  additional  parties — including 
water  suppliers  iK»t  substantially 
represented  by  the  Committee's  original 


proposed  member^ip.  and  chemical 
and  equipment  supp4ters — asked  to  be    • 
added  to  tlw  Committee.  In  addition, 
participants  discussed  the  need  to 
develop  accurate  scientific  snd 
tec-hnical  information. 

On  November  13. 1992,  EPA 
published  a  notice  of  establishnwnt  for 
the  Negotiating  Committee  (57  FIW 
53866),  and  an  ISth  member  was  added 
to  the  Negotiating  Committee. 

Based  on  comments  received  at  the 
organisational  meeting,  a  Technical 
Workshop  was  organized  and  conducted 
on  Nox-ember  4-5, 1992.  Composed  oC 
presentations  and  panel  discussion  by 
23  of  the  Nation's  leading  experts  on 
drinking  water  tresrtment,  the  workshop 
provided  participants  with 
opportunities  to  familiarise  themselves 
with  the  technical  elements  in  this 
ruiemaking  and  to  explore  the  range  of 
scientific  opinions  about:  (1)  The  nature 
and  magnitude  of  potential  health 
effects  from  exposure  to  DBPs  and 
microbial  contaminants  in  drinking 
water,  (2)  available  information  on  the 
cost  and  efficacy  of  precursor  removal 
and  drinking  water  disinfection 
technologies,  and  t3)  EPA's  efforts  to 
model  and  compare  chemical  and 
microbial  risks  in  drinking  water. 

Additional  presentations  were  given 
throughout  the  rulemaking  process,  as 
new  information  became  available  and 
more  questions  were  raised  by 
participants. 

At  the  first  formal  negotiating  session, 
on  November  23-24. 1992,  participants 
formed  a  technologies  working  group 
(TWO)  to  develop  reliable  and 
consistent  information  about  the  cost 
and  efficacy  of  drinking  water  treatment 
technologies.  This  approach  provided  a 
forum  for  participants  to  arrive  at  a 
shared  understanding  of  complex  isfmes 
in  the  rulemaking,  setting  a  cooperative 
tone  for  the  rest  of  their  discussions. 
The  working  group,  which  continued  to 
meet  throu^out  the  rulemaking,  also 
provided  a  formal  opportunity  for  input 
from  the  chemical  and  equipment 
suppliers  who  had  not  been  named  to 
the  Committee. 

In  addition,  three  experts  were  hired 
through  EPA's  contract  with  Resolve  to 
provide  ongoing  scientific  advice  and 
technical  support  to  participants  in  the 
Committee  and  on  the  technologies 
working  group,  principally  for  members 
without  access  to  similar  resources 
within  their  own  organizations. 

Based  on  scientific  data  presented  and 
discussed  through  the  November  23-24 
meeting,  participants  agreed  that  some 
type  of  OTP  Rule  was  warranted. 

The  Committee  devefoped  and 
reached  agreement  on  criteria  for  a 
"good"  DBP  Rule  at  the  September  29- 


30  and  November  23-24  meetings.  A 
good  rule  is  one  which  would  be 
flexible  and  affordable  and  would 
protect  public  health  from  chemical  and 
microbial  risks.  It  was  noted  that 
limiting  some  DBPs  could  encourage 
changes  in  treatment  that  might  increase 
the  formation  of  other  DBPs.  or 
compromise  protections  against 
microbial  contaminants. 

Next.  Committee  members  and  other 
participants  were  invited  to  present 
regulatory  options  as  a  starting  point  for 
further  discussion.  Sixteen  options  were 
introduced  at  the  December  17-18 
meeting,  and  discussed  at  the  meeting 
on  January  13-14, 1993.  These  were 
merged  into  three  consolidated  options 
at  the  January  13-14  meeting,  and 
discussion  continued  at  the  meeting  on 
February  9-10.  At  this  point,  areas  of 
disagreement  included: 

(Ij  Whether  to  regulate  DBPs  through 
Maximum  Contaminant  Levels  (MCLs) 
or  through  a  treatment  technique  (i.e.. 
by  exceeding  DBP  "action  levels." 
systems  would  trigger  additional  steps 
to  minimize  chemical  and  microbial 
risks). 

(2)  Whether  to  minimize  formation  of 
the  DBPs  about  which  relatively  little  is 
known  by  establishing  a  regulatory  limit 
for  their  naturally  occurring  organic 
precursors  (e.g..  Total  Organic  Carbon, 
or  TOC)  in  the  water  prior  to  the  point 
of  disinfection. 

(3)  Whether  to  provide  greater 
protection  against  microbial 
contaminants  in  drinking  water,  in 
conjunction  with  new  DBP  limits,  by 
developing  an  enhanced  Surface  Water 
Treatment  Rule  (ESWTR). 

(4)  Whether  to  develop  a  second 
round  of  DBP  controls  along  with  the 
first  (assuring  broad  improvements  in 
drinking  water  quality),  or  to  wait  until 
better  scientific  information  becomes 
available. 

Concurrently,  the  TWO  modelled 
systems'  potential  compliance  choices 
under  several  regulatory  scenarios,  and 
presented  revised  household  and 
national  compliance  cost  estimates  at 
several  meetings. 

Using  a  "strawman"  developed  from 
the  consolidated  options  by  EPA  staff  as 
the  starting  point  for  negotiation,  the 
Conunittee  worked  out  an  "agreement  in 
principle"  on  the  first  round  of  DBP 
controls  at  its  February  24-25  meeting. 
The  "Stage  1"  agreement  set  MCLs  for 
trihaloBiethanes  and  haloacetic  acids — 
two  principal  classes  of  chlorination  by- 
products— at  levels  the  Committee 
deemed  protective  of  public  health, 
based  on  current  information:  80  and  60 
micrograms  per  liter,  respectively.  To 
limit  DBP  precursors,  the  Committee 
agreed  to  develop  a  series  of  "enhanced 


coagulation"  requirements,  to  vary 
according  to  systems'  influent  water 
quality  and  treatment  plant 
configurations.  Members  also  agreed  to 
reconvene  in  several  years  to  develop  a 
second  stage  of  DBP  regulations,  when 
the  results  of  more  health  effects 
research  and  water  quality  monitoring 
are  available.  In  addition,  members 
agreed  that  more  expeditious  changes  to 
the  rules  may  be  necessary  if  additional 
information  becomes  available  on  short- 
term  or  acute  health  effects  of  DBPs. 
Members  also  agreed  that,  if  data  on 
short-term  ot  acute  health  effects 
warrant  earlier  action,  a  meeting  shall 
be  convened  to  review  the  results  and 
to  develop  recommendations. 

A  draftmg  group  was  named  at  the 
February  24-25  meeting.  Assisted  by  the 
TWO.  these  members  drafted  an 
"agreement  in  principle"  for 
presentation  and  discussion  at  the 
March  18-19  meeting.  Using  "straw" 
provisions  from  the  facilitators,  the 
Committee  devised  a  regulatory 
"backstop"  (i.e..  Stage  2  MCLs  of  0.040 
mg/1  for  TTHMs  and  0.030  mg/1  for 
HAA5  for  surface  water  systems  serving 
at  least  10.000  people)  at  this  meeting  to 
assure  participants  favoring  further  DBP 
controls  that  other  members  would 
return  for  the  "Stage  2"  negotiation.  The 
Committee  also  agreed  to  recommend 
that  EPA  propose  several  ESWTR 
options  for  comment,  developed  a 
collaborative  process  to  guide  the  health 
effects  research  program,  and  agreed  to 
formulate  short-term  water  quality  and 
technical  data  collection  provisions 
within  an  Information  Collection  Rule. 

Based  on  the  discussion  to  this  point, 
one  member  withdrew  from  the 
Committee  at  the  March  18-19  meeting. 

The  drafting  group  presented 
regulatory  language  for  the  DBP  Rule, 
ESWTR.  and  ICR  at  each  of  the 
Committee's  last  two  meetings,  held 
May  12-13  and  June  22-23, 1993.  These 
texts  provided  a  framework  for  further 
discussion  and  resolution  of  remaining 
issues,  including:  limits  for  residual 
disinfectants  and  individual  by- 
products; public  notification  and 
affordability  provisions;  and  timing, 
applicability,  and  conditions  under 
which  systems  might  qualify  for 
exceptions  from  various  requirements. 
Committee  members  agreed  to  reserve 
their  rights  to  comment  on  the  draft 
preambles. 

The  drafting  group  continued  working 
through  the  summer  of  1993.  and 
revisions  to  each  of  the  rules  and  their 
preambles  were  mailed  to  the 
Committee  for  comment  on  July  8. 1993. 
September  8. 1993.  February  8. 1994, 
and  May  12, 1994.  Each  member  had 
signed  the  agreement  by  June  7,  1994. 


Unless  otherwise  noted.  EPA  has 
adopted  the  recommendations  of  the 
Negotiating  Committee  and  its 
Technologies  Working  Group  and 
reflects  those  recommendations  in  the 
following  preamble  and  proposed 
regulations. 

V.  Establishing  MCLGs 

A.  Background 

1.  MCLGs  and  MCLs  Must  Be  Proposed 
and  Promulgated  Simultaneously 

Congress  revised  the  Safe  Drinking 
Water  Act  in  1986  to  require  that 
MCLGs  and  National  Primary  Drinking 
Water  Regulations  (NPDWRs)  be 
proposed  simultaneously  and 
promulgated  simultaneously  (SDWA 
section  1412  {a)(3)).  Simultaneous 
promulgation  was  intended  to 
streamline  the  development  of  drinking 
water  regulations. 

2.  How  MCLGs  Are  Developed 

MCLGs  are  set  at  concentration  levels 
at  which  no  known  or  anticipated 
adverse  health  effects  occur,  allowing 
for  an  adequate  margin  of  safety. 
Establishment  of  an  MCLG  for  each 
specific  contaminant  depends  on  the 
evidence  of  carcinogenicity  from 
drinking  water  expostire  or  an 
assessment  for  adverse  noncardnogenic 
health  effects. 

a.-  MCLG  Three  Category  Appmach. 
EPA  currently  follows  a  three-category 
approach  in  developing  MCLGs  for 
drinking  water  contaminants  (Table  V- 
1). 

Table  V-1.— EPA'S  Three-Cat- 
egory Approach  for  Establish- 
ing MCLGs 
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quantified.  The  second  option  is  to  set 
the  MCLG  based  upon  a  theoretical 
lifetime  excess  cancer  risk  level  of  10~' 
to  10~*  using  a  conservative 
mathematical  extrapolation  model.  EPA 
generally  uses  the  first  option;  however, 
the  second  approach  is  used  when  valid 
noncarcinogenic  data  are  not  available 
to  calculate  an  RfD  and  adequate 
experimental  data  are  available  to 
quantify  the  cancer  risk. 

Category  III  contaminants  include 
those  contaminants  for  which  there  is 
inadequate  or  no  evidence  of 
carcinogenicity  from  drinking  water.  If 
there  is  no  additional  information  to 
consider,  contaminants  classified  in 
Group  D  or  E  (see  section  c  below)  are 
generally  placed  in  Category  III.  For 
these  contaminants,  the  MCLG  is 
established  using  the  RfD  approach. 

b.  Assessment  of  Noncancer  Health 
Effects.  The  risk  assessment  for 
noncancer  health  effects  can  be 
characterized  by  a  Reference  Dose  (RfD). 
The  oral  RfD  (expressed  in  mg/kg/day) 
is  an  estimate,  with  uncertainty 
spanning  perhaps  an  order  of 
magnitude,  of  a  daily  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  deleterious  health 
effects  during  a  lifetime.  The  RfD  is 
derived  from  a  no-  or  lowest-observed- 
adverse-effect  level  (called  a  NOAEL  or 
LOAEL.  respectively)  that  has  been 
identified  from  a  subchronic  or  chronic 
study  of  humans  or  animals.  The 
NOAEL  or  LOAEL  is  then  divided  by  an 
uncertainty  factor(s)  to  derive  the  RfD. 
Although  the  RfD  is  represented  as  a 
point  estimate,  it  is  actually  a  range 
since  the  RfD  is  a  number  with  an 
inherent  uncertainty  of  an  order  of 
magnitude. 

Uncertainty  factors  are  used  to 
estimate  the  comparable  "no-effect" 
level  for  a  large  heterogeneous  human 
population.  The  use  of  uncertainty 
factors  accounts  for  several  data  gaps 
including  intra-  and  inter-species 
differences  in  response  to  toxicity,  the 
small  number  of  animals  tested 
compared  to  the  size  of  the  population, 
sensitive  subpopulations  and  the 
possibility  of  synergistic  action  between 
chemicals  (see  52  FR  25690  for  further 
discussion  on  the  use  of  uncertainty 
factors). 

EPA  has  established  certain 
guidelines  (shown  below)  to  determine 
how  to  apply  uncertainty  factors  when 
establishing  an  RfD  (USEPA,  1986). 

•  Use  a  1-  to  10-fold  factor  when 
extrapolating  from  valid  experimental 
results  from  studies  in  average  healthy 
humans.  This  factor  is  intended  to 
account  for  the  variation  in  sensitivity 


among  the  members  of  the  human 
population. 

•  Use  an  additional  IG-fold  factor 
when  extrapolating  from  valid  results  of 
long-term  studies  on  experimental 
animals  when  results  of  studies  of 
human  exposure  are  not  available  or  are 
inadequate.  This  factor  is  intended  to 
account  for  the  uncertainty  in 
extrapolating  animal  data  to  the  case  of 
humans. 

•  Use  an  additional  10-fold  factor 
when  extrapolating  from  less  than 
chronic  results  on  experimental  animals 
when  there  are  no  useful  long-term 
human  data.  This  factor  is  intended  to 
account  for  the  uncertainty  in 
extrapolating  from  less  than  chronic 
NOAELs  to  chronic  NOAELs. 

•  Use  an  additional  10-fold  factor 
when  deriving  an  RfD  from  a  LOAEL 
instead  of  a  NOAEL.  This  factor  is 
intended  to  account  for  the  uncertainty 
in  extrapolating  from  LOAELs  to 
NOAELs. 

•  An  additional  uncertainty  factor 
may  be  used  according  to  scientific 
judgment  when  justified. 

•  Use  professional  judgment  to 
determine  another  uncertainty  factor 
(also  called  a  modifying  factor.  MF)  that 
is  greater  than  zero  and  less  than  or 
equal  to  10.  The  magnitude  of  the  MF 
depends  upon  the  professional 
assessment  of  scientific  uncertainties  of 
the  study  and  data  base  not  explicitly 
treated  above,  e.g.,  the  completeness  of 
(he  overall  data  base  and  the  number  of 
species  tested.  The  default  value  for  the 
MFisl. 

To  determine  the  MCLG,  the  RfD  is 
adjusted  by  the  body  weight  of  the 
protected  (or  most  sensitive)  individual 
(usually  a  70  kg  adult),  average  volume 
of  water  consumed  daily  over  a  lifetime 
(2  L/day  for  an  adult)  and  exposure  to 
the  contaminant  from  a  drinking  water 
source  (relative  source  contribution  or 
RSC). 

Generally.  EPA  assumes  that  the  RSC 
from  drinking  water  is  20  percent  of  the 
total  exposure,  unless  other  exposure 
data  for  the  chemical  are  available  [see 
54  FR  22069  and  56  FR  3535].  When 
adequate  data  are  available  and  the  data 
indicate  that  drinking  water  exposure 
contributes  between  20  and  80  percent 
of  tptal  exposure,  EPA  uses  the  actual 
percentage  to  determine  the  MCLG,  as  is 
indicated  by  equation  (3),  below.  When 
data  indicate  that  contributions  from 
drinking  water  are  between  zero  and  20 
percent,  or  between  80  and  100  percent, 
EPA  utilizes  a  20  percent  floor  and  an 
80  percent  ceiling,  respectively. 

The  calculations  below  express  the 
derivation  of  the  MCLG  based  on 
noncancer  health  effects: 
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VrLG  = 


(NOAEL  or  LOAEL  in  mg,^kg/d)x  body  weight  ><  RSC 
uncertainty  factor(s)  x  water  consumption 


~ mg/L  (rounded  to  one  significant  figure) 


-     c.  Assessment  of  Carcinogenic  Health 
Effects.  For  chemicals  suspected  of 
being  carcinogenic  to  humans,  the 
assessment  for  non-threshold  toxicants 
consists  of  the  weight  of  evidence  of 
carcinogenicity  in  humans,  using 
bioassays  in  animals  and  human 
epidemiological  studies  as  well  as 
information  that  provides  indirect 
evidence  (i.e.,  mutagenicity  and  other 
short-term  test  results).  The  objectives  of 
the  assessment  are  to  determine  the 
level  or  strength  of  evidence  that  the 
substance  is  a  carcinogen  and  to  provide 
an  upperbound  estimate  of  the  possible 
risk  of  human  exposure  to  the  substance 
in  drinking  water.  A  summary  of  EPA's 
general  carcinogen  classification  scheme 
is  (USEPA,  1986): 

Group  A — Human  carcinogen  based 
on  sufficient  evidenceirom 
epidemiological  or  other  human  studies. 
Group  B — Probable  human  carcinogen 
based  on  limited  evidence  of 
carcinogenicity  in  humans  (Group  Bl) 
or  based  on  sufficient  evidence  in 
animals  with  inadequiate  or  no  data  in 
humans  (Group  32). 

Group  C — Possible  human  carcinogen 
based  on  limited  evidence  of 
carcinogenicity  in  animals  in  the 
absence  of  human  data. 

Group  D — Not  classifiable  based  on 
lack  of  data  or  inadequate  evidence  of 
carcinogenicity  from  animal  data. 

Group  E — No  evidence  of 
carcinogenicity  for  humans  (no 
evidence  for  carcinogenicity  in  at  least 
two  adequate  animal  tests  in  different 
species  or  in  both  epidemiological  and 
animal  studies). 

d.  MRDLGs — appropriateness  of  a 
new  concept?  As  stated  in  section  Il.A 
of  this  preamble,  EPA  is  proposing  a 
new  term,  "maximum  residual 
disinfectant  level  goal"  (MRDLG),  in 
lieu  of  MCLGs  for  all  disinfef;tants 
because  disinfectants  are  intentionally 
added  to  drinking  water  as  a  treatment 
technique  to  kill  disease-causing 
microorganisms.  The  proposal  of  this 
concept  was  agreed  to  through  the 
negotiated  rulemaking  process. 

Certain  members  of  the  Negotiating 
Committee  were  concerned  that  if 
"MCLGs."  which  included  the  term 
"contaminant."  were  set  for 
disinfectants,  water  treatment  plant 
operators  might  be  reluctant  to  apply 
disinfectant  dosages  above  the  MCLG 
during  short  periods  of  time  to  control 
for  microbial  risk,  even  though  such 


exposure  to  elevated  disinfectant 
concentration  levels  would  pose  little  or 
no  risk.  For  example.  NO.'KELs  for 
chlorine  and  chloramines  are  based 
upon  animal  studies  following  long 
term  exposure  to  high  levels  of  the 
disinfectants  in  drinking  water.  Short- 
term  exposures  at  elevated  levels  would 
not  be  a  concern  (see  the  following 
discussion  on  health  effects  for  chlorine 
and  chloramines).  During  emergency 
situations  such  as  distribution  system 
pipe  breaks  or  significant  fluctuations  in 
source  water  quality,  systems  will  on 
occasion  need  to  apply  short  term 
disinfectant  residual  concentrations  of 
•chlorine  or  chloramines,  well  above  the 
regulatory  goal,  to  protect  from 
waterborne  disease. 

The  MRDLGs  are  developed  in  the 
same  way  as  MCLGs.  EPA  solicits 
comment  on  the  appropriateness  of 
adopting  the  tenii  "MRDLG"  in  lieu  of 
MCLGs  for  disinfectants  in  the  final 
rule. 

B  Proposed  MRDLGs  and  MCLGs 

The  following  includes  a  summary  of 
the  health  effects  information  available 
for  each  disinfectant  or  by-product. 
These  summaries  are  taken  from  more 
complete  and  comprehensive 
descriptions  of  the  data  given  in  the 
cited  Health  Criteria  Documents  that 
have  been  developed  for  each  of  these 
chemicals.  These  documents  are 
available  in  the  water  docket. 

1.  Chlorine,  hypochlorite  ion  and 
hypochlorous  add 

The  following  assessment  for  both 
chlorine  and  chloramines  includes  a 
consideration  of  available  animal  data, 
as  well  as  epidemiology  studies  which 
have  been  conducted  on  chlorinated  or 
chloraminated  drinking  water.  The 
epidemiology  data  are  discussed  in 
section  C  of  this  preamble. 

Chlorine  (CAS  #  7782-50-5) 
hydroly.ses  in  water  to  form 
hypochlorite  (CAS  #  as  sodium  .sah 
7790-92-3)  and  hypochlorous  acid 
(CAS  #  7681-52-9).  Because  of  their 
oxidizing  characteristic  and  solubility, 
chlorine  and  hypochlorites  are  used  in 
water  treatment  to  disinfect  drinking 
water,  sewage  and  wastewater, 
swimming  pools,  and  other  types  of 
water  reservoirs.  They  are  also  used  for 
general  sanitation  and  control  of 
bactorial  odors  in  the  food  industry. 


Chlorine  is  a  highly  reactive  and 
water  soluble  species.  The  fate, 
transport,  and  distribution  of  chlorine  in 
natural  waters  is  not  well  understood. 
Much  of  the  available  information 
comes  from  the  addition  and  oxidation 
reactions  with  inorganic  and  organic 
compounds  known  to  occur  in  aqueous 
solutions.  Factors  such  as  reactant 
concentrations,  pH,  temperature, 
salinity  and  sunlight  influence  these 
reactions. 

Occurrence  and  Human  Exposure. 
For  the  purpose  of  setting  an  MRDLG, 
consideration  is  given  to  chlorine  levels 
resulting  from  disinfection  of  drinking 
water.  Chlorine  exposures  from 
swimming  pools  and  hot  tubs  are  not 
evaluated  in  determining  the  MRDLG. 
Persons  who  swim  frequently  or  use  a 
hot  tub  may  have  greater  dermal  and 
I>ossibly  inhalation  exp>osure  to 
chlorine. 

Chlorine  is  added  to  drinking  wafer  as 
chlorine  gas  (Cla)  or  as  calcium  or 
sodium  hypochlorite.  In  drinking  water, 
the  chlorine  gas  hydrolyses  to 
hypochlorous  acid  and  hypochlorite  ion 
and  can  be  measured  as  the  free 
chlorine  residual.  Maintenance  of  a 
chlorine  residual  throughout  the 
distribution  system  is  important  for 
minimizing  bacterial  growth  and  for 
indicating  (by  the  absence  of  a  residual) 
water  quality  problems  in  the 
distribution  system.  Currently, 
maximum  chlorine  dosage  is  limited  by 
taste  and  odor  constraints  and  for 
systems  needing  to  comply  with  the 
total  trihalomethane  (TTHM)  standard 
regularly.  Additionally,  for  systems 
using  dilorination,  the  surface  water 
treatment  rule  (SWTR)  requires  a 
minimum  residual  of  0.2  mg/L  prior  to 
the  entry  point  to  the  distribution 
system,  and  the  presence  of  a  detectable 
residual  throughout  the  distribution 
system 

Table  V-2  presents  occurrence 
information  available  for  chlorine  in 
drinking  wafer.  Descriptions  of  these 
sur\'eys  and  other  data  are  detailed  in 
"Occurrence  Assessment  far 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water,"  USEPA  1992a.  The  table  lists 
five  surveys  conducted  by  Federal,  as 
well  as  private  agencies.  Median 
concentrations  of  clilorine  in  drinking 
water  appear  to  range  from  <1  to  2  mg/ 
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Survey  (year)' 


EPA. 1992b 2  (1987- 
1991). 

AWWARF  (1987) 
McGuIre  &  Meadow , 
1988. 


EPA/AMWA/CDHS2 
(1988-1989)  Krasn^r 
et  al..  1989b. 

WIDB  (1989-1990) 


AWWA  Disinfection  Sljr- 
vey  (1991). 


period 


LISK) 


'  Dates  indicate 

'  May  not  be  representative 

3  Typical  dosage 

SW:  Surtace  Water 
GW:  Ground  Water 
AMWA:  Association 
AWWA:  Amencan 
AWWARF:  Americah 
CDHS:  California 
EPA:  Environmenta 
WIDB:  Water  Indusi  ry 


of  f^tropolitan  Water  Agencies, 
skater  Works  Association. 

Water  Works  Association  Researcti  Foundation. 
Department  of  Health  Services. 
Protection  Agency. 
Data  Base. 


drinking  water  can 
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Table  V-2.— Summary  of  Occurrence  Data  for  Chlorine 


Occurrence  of  chlorine  in  drinking  water 


Location 


Disinfectjon  By- 
products 
Fiekj  Studies. 

National  Survey 


35  Water  Utili- 
ties Nation- 
wide. 

228  SW  Plants  . 

215  GW  Plants 

283  Utilities  in 
the  U.S.. 


Sample  information 
(No.  of  samples) 


Finished  Water 

At  the  Plant  (71) 

Distribution  System  (45) 

Finished  Water  From: 

Lakes  

Flowing  Streams  

Ground  Waters 

Mixed-supplies  

Samples  from  Clearwell  Efflu- 
ent. 4  Quarters  (17). 

Residual  Chkxine  Provided  to 
the  Average  Customer  (sys- 
tems >50.000  people). 

Finished  Water  Entering  Dis- 
tnbution  System. 


Concentration  (mg/L) 


Range 


0.1-5.0 
0.0-3.2 


0.3-5.2 


0-3.5 
0-5 


Mean 


1.7 
0.7 


1.5 


0.937 
0.872 

0.07-5.0 


Median 


1.4 
0.5 


1.0 


0.8 
0.325 

1.1 


Other 


(Typical  doses). 

2.23 

2.33 

1.23 
1.03 


of  sample  collection. 

of  national  occurrence, 
by  treatment  plants. 


Exposure  to  chlo  rine  residual  varies 
both  between  syste  ns  and  within 
systems.  Chlorine  lesidual  within 
systems  will  vary  b  ased  on  where 
cu.stomers  are  local  ed  within  the 
distribution  systerr  and  changes  in  the 
system's  disinfectii  in  needs  over  time. 
Using  residu>.l  con  ;entrations  from  the 
1989-1991  AWWA  Disinfection  Sur\'ey 
and  WIDB.  exposui  e  to  chlorine  due  to 


be  estimated  using  a 


consumption  rate  c  f  2  liters  per  day. 
Based  on  the  estim  ited  25th  percentile 
and  75th  percentiU  chlorine  residuals 
in  the  1991  AWW/  Disinfection  Survey, 
exposure  was  detei  mined  to  range  from 
1.5  to  3.8  mg/day  aid  the  median  would 
be  2.2  mg/day.  Usii  ig  the  WIDB  data, 
exposures  to  the  a\  erage  (  ustomer  from 
surface'and  grounc  water  sources  using 
chlorination,  respe:tively.  were 
determined  to  be  1  9  mg/day  and  1.7 
mg/day. 

Little  informatiolt  is  available 
concerning  the  occarrence  of  chlorine  in 
food  and  indoor  aii  in  the  United  States. 
The  Food  and  Dru{  Administration 
(FDA)  does  not  ana  lyze  for  chlorine  in 
foods.  However,  th  jre  are  several  uses  of 
chlorine  in  food  pr  )duction.  such  as  the 
disinfection  of  chi(  ken  in  poultry  plants 
and  the  superchlor  nation  of  water  at 
soda  and  beer  hotting  plants  (Borum. 
1991).  Therefore,  t  le  possibility  exists 
for  dietar>-  exposui  •;  to  chlorine  from  its 


use  in  food  production.  However, 
monitoring  data  are  not  available  to 
characterize  adequately  the  extent  of 
such  potential  exposures.  Additionally, 
preliminary  discussions  with  FDA 
suggest  that  there  are  no  approved  uses 
for  chlorine  in  most  foods  consumed  in 
the  typical  diet.  Similarly.  EPA's  Office 
of  Air  and  Radiation  is  not  currently 
conducting  any  sampling  studies  for 
chlorine  in  indoor  air.  Data  on  levels  of 
chlorine  in  ambient  air  are  forthcoming. 

Considering  the  limited  number  of 
food  groups  that  are  believed  to  contain 
chlorine  and  that  no  signiHcant  levels  of 
chlorine  are  expected  in  ambient  or 
indoor  air.  it  is  anticipated  that  drinking 
water  is  the  predominant  source  of 
exposure  to  chlorine.  Air  and  food  are 
believed  to  provide  only  small 
contributions,  although  the  magnitude 
and  frequency  of  these  potential 
exposures  are  issues  currently  under 
review.  EPA,  therefore,  is  considering 
setting  an  MRDLG  for  chlorine  in 
drinking  water  using  an  RSC  value  of 
80%,  the  current  exposure  assessment 
policy  ceiling.  EPA  requests  any 
additional  data  on  known 
concentrations  of  chlorine  in  drinking 
water,  food  and  air. 

Health  Effects.  The  health  effects 
information  for  chlorine  is  summarized 
from  the  draft  Drinking  Water  Health 
Criteria  Document  for  Chlorine. 


Hypochlorous  Acid  and  Hyperchlorite 
Ion  (USEPA,  1994a).  The  studies  cited 
within  this  section  are  summarized  in  - 
the  draft  criteria  document. 

Chlorine  and  the  hypochlorites  are 
very  reactive  and  thus  can  react  with  the 
constituents  of  saliva  and  possibly  food 
and  gastric  fluid  to  yield  a  variety  of 
reaction  by-products  (e.g.. 
trihalomethanes).  Thus,  the  health 
effects  associated  with  the 
administration  of  high  levels  of  chlorine 
and/or  the  hypochlorites  in  various 
animal  studies  may  be  due  to  these 
reaction  by-products  and  not  the 
disinfectant  itself.  Oxidizing  species 
such  as  chlorine  and  the  hypochlorites 
are  probably  short-lived  in  biological 
systems  due  to  both  their  reactivity  and 
the  large  number  of  organic  compounds 
found  in  vivo.  Scully  and  White  (1991) 
noted  that  reactions  of  aqueous  chlorine 
with  sulfur-containing  amino  acids 
appear  to  be  so  fast  in  saliva  that  all  free 
available  chlorine  is  dissipated  before 
the  water  is  swallowed. 

Oral  studies  with  radiolabeled  (i.e., 
-^1)  hypochlorite  and  hypochlorous 
acid  indicate  that,  as  measured  by  the 
radiolabel,  these  compounds  may  be 
well  absorbed  and  distributed 
throughout  the  body  with  the  highest 
levels  measured  in  plasma  and  bone 
marrow.  However,  considering  the 
reactivity  of  the  hypochlorites,  these 


results  may  only  reflect  the  presence  of 
reaction  by-products  (e.g.,  chloride). 
The  major  route  of  excretion  appears  to 
be  urine  and  then  the  feces. 

Acute  oral  LD50  values  for  calcium 
and  sodium  hypochlorite  have  been 
reported  at  850  mg/kg  in  rats  and  880 
mg/kg  in  mice,  respectively.  Humans 
have  consumed  hyperchlorinated  water 
for  short  periods  of  time  at  levels  as 
high  as  50  mg/L  (1.4  mg/kg)  with  no 
apparent  adverse  effects. 

Short-term  oral  studies  in  animals 
have  indicated  decreases  in  blood- 
glutathione  levels,  hemolysis  and 
biochemical  changes  in  liver  in  rodents 
following  a  gavage  dose  of  hypochlorite 
in  water.  No  adverse  effects  on 
reproduction  (Druckery,  1968)  or 
development  were  observed  in  rats 
administered  chlorine  in  drinking  water 
at  concentrations  of  100  mg/L  or  less. 
However,  Meieret  al.  (1985)  observed 
an  increase  in  sperm-head  abnormalities 
in  mice  receiving  hypochlorite  at  200 
mg/L,  but  not  at  100  mg/L  or  less. 

No  systemic  effects  were  observed  in 
rodents  following  oral  exposure  to 
chlorine  as  hypochlorite  in  distilled 
water  at  levels  up  to  275  mg/L  over  a  2 
year  period  (NTP.  1990). 

Chlorinated  water  has  been  shown  to 
be  mutagenic  to  bacterial  strains  and 
mammalian  cells.  Investigations  with 
rodents  to  determine  the  potential 
carcinogenicity  of  chlorine,  or 
chlorinated  water  have  been  negative.  In 
the  most  recent  study,  no  apparent 
carcinogenic  potential  was 


demonstrated  following  oral  exposure  to 
chlorine  in  distilled  drinking  water  as 
hypochlorite,  at  levels  up  to  275  mg/L 
over  a  2  year  period  (NTP,  1990). 
However,  NTP  observed  a  marginal 
increase  in  the  incidence  of 
mononuclear  cell  leukemia  in  mid-dose 
female  F344  rats  but  not  in  male  rats  or 
male  and  female  mice  (NTP,  1990). 
Mononuclear  cell  leukemia  has  a  high 
spontaneous  rate  of  occurrence  in 
female  F344  rats.  The  levels  reported  in 
the  NTP  study  are  within  the  historical 
control  range  of  incidence  for  the  sex 
and  strain  of  rat.  EPA  believes  that 
mononuclear  cell  leukemia  can  not  be 
solely  attributed  to  exposures  to 
chlorine  in  drinking  water  but  rather 
may  reflect  the  high  background  rate  of 
mononuclear  cell  leukemia  in  the  test 
species. 

EPA  has  classified  chlorine  in  Group 
D,  not  classifiable  as  to  human 
carcinogenicity  (IRIS.  1993).  This 
classification  stems  from  the  findings  of 
the  NTP  (1990)  study  indicating 
equivocal  evidence  in  female  rats 
(increased  mononuclear  cell  leukemia) 
and  no  evidence  in  male  rats  or  male 
and  female  mice.  The  International 
Agency  for  Research  on  Cancer  (lARC, 
1991)  also  evaluated  chlorinated 
drinking  water  and  hypochlorite  for 
potential  human  carcinogenicity.  lARC 
determined  that  there  was  inadequate 
evidence  for  carcinogenicity  of 
chlorinated  drinking  water  and 
hypochlorite  salts  in  humans  and 


animals.  (See  section  C  for  a  description 
of  these  studies.)  lARC  concluded  that 
chlorinated  drinking  water  and 
hypochlorite  salts  were  not  classifiable 
as  to  their  carcinogenicity  to  humans 
and  thus  assigned  these  chemicals  to 
lARC  Group  3.  This  category  is  similar 
to  EPA  cancer  classification  Group  D. 

Based  on  the  previous  discussion, 
EPA  is  proposing  that  chlorine, 
hypochlorite  and  hypochlorous  acid  be 
placed  in  Category  III  for  the  purpose  of 
setting  an  MRDLG.  The  study  selected 
for  determining  an  RfD  is  the  previously 
mentioned  2  year  rodent  study  that  was 
conducted  by  the  National  Toxicology 
Program  (NTP,  1990).  In  this  study, 
male  and  female  F344  rats  and  B6C3F1 
mice  were  given  chlorine  in  distilled 
drinking  water  at  levels  of  0,  70,  140 
and  275  mg/L  for  2  years.  Based  on  body 
weight  and  water  consumption  values, 
these  concentrations  correspond  to 
doses  of  approximately  0,  4.  7  and  14 
mg/kg/day  for  male  rats;  0,  4,  8.  and  14 
mg/kg/day  for  female  rats;  0,  7, 14.  and 
24  mg/kg/day  for  male  mice  and  0,  8,  14 
and  24  mg/kg/day  for  female  mice. 
There  was  a  dose  related  decrease  in 
water  consumption  for  both  rats  and 
mice,  presumably  due  to  taste  aversion. 
No  effect  on  body  weight  or  survival 
were  observed  for  any  of  the  treated 
animals.  Using  a  NOAEL  of  14  mg/kg/ 
d  identified  from  female  rats  in  the  NTP 
(1990)  study  an  MRDLG  of  4  mg/L, 
based  on  lack  of  toxicity  in  a  chronic 
study  is  derived  as  follows. 


..r.^,  ^     (I4mg/kg/d)x70kgx0.8 

MRDLG  =  -5^ ^-^—^ 2 =  4  m&'L  ( rounded) 


Where  14  mg/kg/d  is  the  NOAEL  for 
female  rats  in  the  NTP  study,  and  100 
is  the  uncertainty  factor  applied  to 
account  for  inter  and  intra-species 
differences  in  accordance  with  EPA 
guidelines  when  a  NOAEL  from  a 
chronic  animal  study  is  the  basis  for  the 
RfD.  The  MRDLG  is  based  on  a  70  kg 
adult  consuming  an  average  of  2  liters 
water  per  day  over  their  lifetime.  In 
addition,  an  80%  RSC  is  assumed  in  the 
absence  of  data  to  the  contrary. 

Public  comments  are  requested  on  the 
following  issues:  1)  placing  chlorine  in 
Category  III  for  developing  an  MRDLG, 
2)  selection  of  the  study  and  NOAEL  as 
the  basis  for  the  MRDLG,  3)  the  80% 
RSC,  4)  the  appropriateness  of  the  UF  of 
100,  6)  the  cancer  classification  for 
chlorine. 


100x2  L/d 


2.  Chloramines 

Inorganic  chloramines  (CAS  Nos. 
10599-90-3  and  10025-85-1  for  mono- 
and  trichloramine,  respectively)  are 
formed  in  waters  undergoing 
chlorination  which  contain  ammonia. 
Monochloramines.  dichloramines  and 
trichloramines  may  be  formed. 
Monochloramine  is  the  principal 
chloramine  formed  in  chlorinated 
natural  and  wastewater  at  a  neutral  pH 
and  is  much  more  persistent  in  the 
environment. 

Chloramine  is  used  as  a  disinfectant 
in  drinking  water  to  control  taste  and 
odor  problems,  limit  the  formation  of 
chlorinated  disinfection  by-products, 
and  maintain  a  residual  in  the 
distribution  system  for  controlling 
biofilm  growth.  At  typical  pHs  of  most 
drinking  waters,  the  predominant 
chloramine  specie  is  monochloramine. 
For  purposes  of  this  regulation,  only 


monochloramine  will  be  considered 
since  the  other  chloramines  occur  at 
much  lower  concentrations  in  almost  ail 
drinking  waters.  Monochloramine  has 
also  been  much  more  extensively 
studied. 

Monochloramine,  the  principal 
chloramine  formed  in  chlorinated 
natural  and  wastewaters  at  neutral  pH, 
is  relatively  stable  when  discharged  to 
the  environment.  First-order  decay  rate 
constantsof  0.03  to  0.075  hr'  for 
monochloramine  in  the  laboratory,  and 
higher  rate  constants  of  0.28  to  0.31  hr' 
outdoors  using  chlorinated  effluents, 
have  been  reported.  If  discharged  into 
receiving  waters  containing  bromide, 
monochloramine  will  decompose  faster, 
probably  through  the  formation  of 
NHBtCI  and  decomposition  of  the 
dihalamine.  The  rate  of 
monochloramine  disappearance  is 
primarily  a  function  of  pH  and  salinity. 
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For  example,  at  pH 
life  of  monochloram  ne 
per  thousand  (ppt) 
at  35  ppt  salinity;  at 
the  half-life  is  188  h 
and  25  hr  at  35  ppt 
Monochloramine  is 
decompose  in  wastejv 
receivii^  waters  via 
organic  nitrogen 

Orcurrencf  and 
C:hlnramine  occurs 
both  as  a  by-product 
for  disinfection 
diirinR  chlorination 
contain  ammonia,  it 
primary  or  secondar 


11 


Survey  (yean ' 


AWWAflF  (1967) 
McGuire  & 
Meadow.  1988. 

EPA,'AMWA/ 
CDHS?(T988- 
1989)  Krasnef 
et  a) .  1989b 

EPA. 1992b' 
(1987-1991) 


35 


'  Dates  indicate  pencp 
May  not  be 


aud  ZS'C.  the  half- 
is  6  hr  at  5  parts 
inity  and  0.75  hr 
3H  8.5  and  25'C. 
at  5  ppt  salinity 
Unity, 
pected  to 
ater  discharges 
±lorine  transfer  to 
con  taining  compounds. 
fwman  Exposuiv. 
drinlcing  water 
and  intentionaily 
Chl^mine  is  formed 
hen  source  waters 
is  also  used  as  a 
disinfJBCtant. 


usually  with  chloramiae  being 
generated  on  site  by  the  addition  of 
ammonia  to  water  following  treatment 
by  chlorination.  The  use  of  chkwamines 
has  been  shown  to  reduce  the  formation 
of  certain  by-products,  notably 
trihalometbanes.  relative  to  the  by- 
products formed  with  chlorination 
alone.  Chlorination  by-product 
formation  can  be  minimized  when  the 
ammonia  is  added  prior  to  or  in 
combination  with  chlorine  by  reducing 
the  chlorine  residual  of  the  water  being 
treated.  In  most  plants,  however, 
ammonia  is  added  some  time  after  the 
addition  of  chlorine,  to  allow  for  more 


effective  disinfection  since  chlorine  is  a 
much  stronger  disinfectant  than 
chloramines. 

Table  V-3  presents  occurrence 
information  available  for  chloramine  in 
drinking  water.  Descjiptions  of  these 
surveys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water?"  USEPA,  1992a.  Typical  dosages 
of  chloramiae  used  as  a  disinfectant  in 
drinking  water  treatment  facilities  range 
from  1.5  to  2.7  mg/L  Median 
concentrations  of  chloramine  in 
drinking  water  were  found  to  range  from 
11  to  1.8  mg/L 


Table  V-3.— Summary  of  Occurrence  Data  for  Chloramines 


Occurrence  of  chloramine  in  drinking  water 


Location 


^4>  borval  Survey 


Water  Utilities 
'Nationwide. 


D«  (infection  By- 
-products Field 

studies. 


Sample  mformatton 
(No.  of  samples) 


Finished  Water  From: 

l-akes 

Flowing  Streams  

Samples  from  Clearwell  Effluent.  4 
Quarters  (13) 

At  me  Plant  (11) 

Ostnbution  System  (8)  


Concentration  (mgIL) 


Range 


0.9-5.5 


1.2-3.6 
0.1-3.3 


Mean 


23 


2.1 
14 


Median 


1.8 


1.5 
1.1 


Other 


Typical  dosages; 
1 .5  mg/L 
2.7  mgA. 


ot  sample  collection. 

o<  national  occurrence 


represefHatwe 

AMWA:  Association  Of  MetropoWan  Water  Agencies. 
AWWARF;  Amencan  jWaler  Works  Assoaatioo  Research  Foundation 
CDHS;  California  Department  of  Health  Services, 
'rotecfion  Agency. 


EPA:  Environmental 


c  ual  I 


imi 


II  in 


si  ems  I 


Based  on  the  resi 
given  above,  a  high 
exposure  to  chlora 
water  can  be  calculated 
assumed  consumpt 
day.  U.sing  the  targel 
mg/L.  the  exposure 
4  mg/day.  Some  s>' 
significantly  from 

No  information  is 
o<  (.iirrence  of  chlorakn 
Currently,  the  Food 
Administration 
for  chloramine  in 
analytical  methods 
developed-  Prelimii 
with  FDA  suggasl 
approved  uses  for  c 
consumed  in  the  ty 
FPAs  Office  of  Air 
sampling  chlorami 
1091). 

Based  on  the  prev 
KP.\  assumes  that  diink 
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r  liloramine.  Air  and 
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(FDi  l) 
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may  deviate 
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available  on  the 

ine  in  food  or  air. 
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does  not  measure 
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oramine  in  foods 
:al  diet.  Similarly, 
4nd  Radiation  is  not 
«  in  air  (Borum, 
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contributioiis.  although  the  magnitude 
and  frequency  of  these  potential 
exposures  are  issues  currently  under 
review.  EPA,  therefore,  is  proposing  to 
establi.sh  an  MRDLG  for  chloramine  in 
drinking  water  with  an  RSC  value  of 
80%,  the  current  exposure  assessment 
policy  ceiling.  EPA  requests  any 
additional  data  on  known 
concentrations  of  chloramine  in 
drinking  water,  food  and  air. 

Health  Effects.  The  health  effects 
information  in  this  section  is 
summarized  from  the  draft  Drinking 
Water  Health  Criteria  Document  for 
Chloramines  (USEPA,  1994b).  Studies 
mentioned  in  this  section  are 
summarized  in  the  Criteria  Document. 

Short-term  inhalation  exposures  to 
high  levels  (500  ml  of  5%  household 
ammonia  mixed  with  5%  hypochlorite 
bleach)  of  chloramines  in  humans  result 
in  burning  in  the  eyes  and  throat, 
dyspnea,  coughing,  nausea  and 
vomiting.  Inhalation  of  the  chloramine 
fumes  resulted  in  pneumonitis  but  did 


not  result  in  permanent  pulmonary 
damage. 

Short-term  exposures  to  chloramines 
in  drinking  water,  in  which  human 
suhjecis  were  administered  single 
concentrations  ranging  between  1  and 
24  mg/L  (1,  8.  18  or  24  mg/L).  have  not 
resulted  in  any  adverse  effects  in  human 
subjects.  Following  human  exposure, 
the  subject's  physical  condition, 
urinalysis,  hematology',  and  cHnical 
chemistry  were  evaluated.  No  adverse  - 
clinical  effects  were  noted  in  any  of  the 
studies. 

In  another  study,  acute  hemolytic 
anemia,  characterized  by  oxidation  of 
hemoglobin  to  methemoglobin  and 
denaturation  of  hemoglobin,  was 
reported  in  hemodialysis  patients  when 
tap  wat«r  disinfected  with  chloramines 
was  used  for  dialysis  baths. 
Chloramines  were  reported  to  produce 
oxidant  damage  to  red  blood  cells  and 
inhibit  the  metabolic  pathway  used  by 
red  blood  cells  to  prevent  and  repair 
such  damage.  Many  dialysis  centers 
have  installed  reverse  osmosis  units 
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coupled  with  cheu-coal  filtration  or  the 
addition  of  ascorbic  acid  to  prevent 
hemolytic  anemia. 

Animal  studies  indicate  varjing 
sensitivity  and  conflicting  results  among 
different  animal  species.  Toxic  effects 
noted  among  rats  are  changes  in  blood 
glutathione  and  methemoglobin.  Both 
monkeys  and  mice  were  unaffected 
during  short-term  assays  with  doses  up 
to  200  mg/L  chloramines.  Based  on 
studies  up  to  6  weeks  in  length,  rats 
appear  to  be  more  sensitive  to 
monochloramine  than  mice  and 
monkeys. 

Toxicokinetic  studies  of  chloramines 
indicate  that  the  absorption  of 
chloramines  is  rapid,  peaking  within  8 
hours  of  administration.  In  the  rat, 
chloramines  are  metabolized  to  chloride 
ion  and  excreted  mostly  through  the 
urine  with  a  small  portion  excreted 
through  the  feces. 

Longer-term  oral  studies  (90  days  or 
longer)  showed  decreased  body  and 
organ  weights  in  rodents.  Some  effects 
to  the  liver  (weight  changes, 
hypertrophy,  and  chromatid  pattern 
changes)  appear  to  be  related  to  overall 
body  weight  changes  caused  by 
decreased  water  consumption  due  to  the 
unpalatibility  of  chloramines  to  the  test 
animals. 

In  addition,  chloramine  may  induce 
immunotoxicity  in  rats  in  the  form  of 
increased  prostaglandin  Ei  synthesis, 
reduced  antibody  synthesis,  and  spleen 
weight  at  levels  as  low  as  9  to  19  mg/ 
L  chloramines  for  90  days.  The 
significance  of  these  findings  for  risk 
use  in  risk  assessment  is  compromised 
by  the  design  flaws  of  the  study  (i.e., 
animals  were  exposed  to  two  antigens) 
and  the  lack  of  corroboration  of  these 
findings  by  a  follow-up  study. 

Two  lifetime  rodent  studies  involving 
oral  exposures  to  rats  and  mice  via 
drinking  water  have  been  considered  by 
EPA  for  the  derivation  of  the  MRDLG  for 
monochloramine.  Both  studies  were 
performed  by  the  National  Toxicology 
Program  (NTP,  1990)  and  involved  70 
animals/sex/dose  exposed  to  distilled 
drinking  water  containing  0,  50,  100  or 
200  ppm  chloramines. 

The  first  NTP  (1990)  study  was  a  2- 
year  study  in  mice  to  determine  the 
potential  chronic  toxicity  or 
carcinogenic  activity  of  chloraminated 
drinking  water.  B6C3Fi  mice  were 
administered  chloramine  at  doses  of  0, 
50, 100  and  200  ppm  in  distilled 
drinking  water.  These  doses  were 
calculated  based  on  a  time-weighted 
average  to  be  0,  5.0.  8.9  and  15.9  mg/ 
kg/day  for  male  mice  and  0,  4.9,  9.0  and 
17.2  mg/kg/day  for  female  mice.  There 
was  a  dose-related  decrease  in  the 
amount  of  water  consumed  by  both 


sexes;  this  decrease  was  noted  during 
the  first  week  and  continued  throughout 
the  study.  Dosed  male  and  female  mice 
had  similar  food  consumption  as 
controls  except  for  females  in  the  200 
ppm  dose  group  that  exhibited  slightly 
lower  consumption  than  controls. 

Study  results  indicated  that  there  was 
a  dose- related  decrease  in  mean  body 
weights  of  dosed  male  and  female  mice 
throughout  the  study.  Mean  body 
weights  of  high-dose  male  mice  were 
10-22%  lower  than  their  control  group 
after  week  37  and  the  body  weights  of 
high-dose  female  mice  were  10-35% 
lower  after  week  8.  However,  the 
survival  of  mice  receiving 
monochloramine  in  drinking  water  was 
not  significantly  different  than  controls. 
Clinical  findings  observed  were  not 
attributed  to  the  consumption  of 
chloraminated  drinking  water.  Body 
weight  loss  and  systemic  toxicity  were 
not  considered  related  to  the  toxicity  of 
chloramine,  but  rather  due  to  decreased 
water  consumption  resulting  from  the 
unpalatability  of  chloramines  in 
drinking  water  to  the  test  animals. 
Therefore,  the  highest  dose  tested,  17.2 
mg/kg/day,  is  considered  a  NOAEL  in 
mice. 

In  the  second  study  F344/N  rats  were 
administered  monochloramine  for  2 
years  at  doses  of  0,  50,  100  and  200  ppm 
in  distilled  drinking  water.  These  doses 
were  calculated  on  the  basis  of  a  time- 
weighted  average  to  be  0,  2.1,  4.8  and 
8.7  mg/kg/day  for  male  rats  and  0,  2.8, 
5.3  and  9.5  mg/kg/day  for  female  rats. 
There  was  a  dose-related  decrease  in  the 
amount  of  water  consumed  by  both 
sexes;  this  decrease  was  noted  during 
the  first  week  and  continued  throughout 
the  study.  Food  consumption  of  treated 
rats  was  the  same  as  the  controls  with 
males  consuming  more.  In  addition, 
mean  body  weights  of  200  ppm  dosed 
rats  (both  sexes)  were  lower  than  their 
control  groups.  However,  mean  body 
weights  of  rats  receiving 
monochloramine  in  drinking  water  (at 
all  levels)  were  within  10%  of  controls 
until  week  97  for  females  and  week  101 
for  males.  Though  several  clinical 
changes  were  noted,  no  clinical  changes 
were  attributable  to  chloraminated 
drinking  water.  The  survival  of  rats 
receiving  chloraminated  drinking  water 
was  not  significantly  different  than 
controls  except  that,  for  the  50  ppm 
dose  groups,  survival  was  greater  than 
that  of  controls.  Therefore,  EPA 
considers  the  highest  dose  tested,  9.5 
mg/kg/day,  as  the  NOAEL. 

Based  on  two  bacterial  assays, 
monochloramine  appears  to  be  weakly 
mutagenic.  One  study  examining  the 
reproductive  effects  and  another  which 
examined  developmental  effects  of 


chloramines  concluded  that  there  are  no 
chemical-related  effects  due  to 
chloramines. 

The  NTP  evaluation,  using  the  results 
of  the  two  lifetime  NTP  bioassays. 
concluded  that  chloramines  exhibited 
equivocal  evidence  of  carcinogenic 
activity  of  chloraminated  drinking  water 
in  female  F344/N  rats.  This  conclusion 
results  from  an  increase  in  mononuclear 
cell  leukemia.  There  was  no  evidence  of 
carcinogenic  activity  in  male  rats  or 
mice  of  either  sex.  The  findings  do  not 
establish  a  link  between  chloramine 
exposure  and  carcinogenicity  because  of 
the  high  historical  background 
occurrence  of  this  type  of  cancer  in  test 
animals.  The  incidence  of  mononuclear 
cell  leukemia  in  the  female  control 
groups  (16%)  was  substantially  less 
than  the  incidence  reported  in  untreated 
historical  controls  (25%).  Incidence  of 
mononuclear  cell  leukemia  in  test 
animals  reached  a  high  of  32%  in  the 
high  dose  female  rats.  This  study  also 
discovered  incidence  of  renal  tubular 
cell  neoplasms  in  two  high-dose  male 
mice  receiving  chloraminated  water. 
Since  this  type  of  tumor  is  rarely  seen 
in  historical  controls,  there  is  some 
concern  that  these  may  be  treatment 
related.  However,  the  overall  evidence 
regarding  the  potential  carcinogenicity 
of  chloramines  in  drinking  water  can  be 
described  as  inconclusive  since  no  long- 
term  study  has  linked  any  tumor 
development  to  actual  chloramination 
exposure.  On  this  basis,  as  well  as 
consideration  of  those  studies  described 
in  section  C.  EPA  placed  chloramine  in 
Group  D:  not  classifiable  based  on 
inadequate  evidence  of  carcinogenicity. 
EPA  selected  the  lifetime  study  in  rats 
(NTP,  1990)  as  the  basis  for  calculating 
the  MRDLG  for  chloramines.  The 
NOAEL  for  the  rat  (9.5  mg/kg/d)  is 
proposed  because  the  rat  was  not  tested 
at  the  higher  doses  where  mice  were 
tested  (17.2  mg/kg/d).  Rats  appear  to  be 
more  sensitive  considering  observed 
changes  in  biochemistry.  Following  a 
Category  III  approach  and  using  the  rat 
NOAEL  of  9.5  mg/L  from  the  NTP  study, 
an  MRDLG  of  4  mg/L  (measured  as  total 
chlorine),  based  on  lack  of  toxic  effects 
in  a  chronic  study  can  be  derived  for  the 
70-kg  adult  consuming  2  liters  of  water 
per  day  applying  an  uncertainty  factor 
of  100,  which  is  appropriate  for  use  of 
a  NOAEL  derived  from  an  animal  study 
and  assuming  an  KSC  drinking  water 
contribution  of  80  percent. 


*  Since  chloramines.  on  a  practical  basis,  will  bp 
Tnpasured  as  total  chlorine,  il  is  necessary  to  present 
the  MRDLG  in  terms  of  a  chlorine  equivaleni 
concentration.  Three  mg/L  chloramine  is  equivali-ni 
to  4  mg  Cl;/llter.  t>ased  on  the  molecular  weights 
ofCI;dnd\H;CI. 
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the  RfD  instead  of  the  NTP  study,  the 
significance  of  the  finding  of 
mononuclear  cell  leukemia  in  female 
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of  tubular  cell  neoplasms  in  high-dose 
exposed  mice,  and  whether  the  adjusted 
MRDLG,  which  takes  into  account  the 
measurement  of  monochloramine  as 
total  chlorine,  is  appropriate. 
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analytical  studies  require  an  evaluation 
of  random  error  (statistical  significance) 
and  potential  sources  of  systematic  bias 
(misclassification.  selection, 
observation,  and  confounding  biases)  so 
that  results  can  be  interpreted  properly. 
It  must  be  noted  that  random  error  or 
chance  can  never  be  completely  ruled 
out  as  the  explanation  for  an  observed 
association  and  that  statistical 
significance  does  not  necessarily  imply 
biological  significance.  Regardless  of 
statistical  significance,  it  is  important  to 
consider  potential  biological 
mechanisms.  Random  error  does  not 
address  the  possibility  of  systematic 
error  or  bias.  Misclassification  of 
exposure  and  disease,  selection  bias, 
and  observation  bias  must  be  avoided; 
confounding  bias,  on  tiie  other  hand, 
can  be  prevented  both  in  study  design 
and  during  analysis  if  information  is 
obtained  about  possible  confounders.  It 
is  important  to  determine  for  e.ach 
specific  epidemiology  study  the  validity 
of  the  association  observed  between 
exposure  and  disease  before  considering 
possible  causality  between  exposure 
and  disease  or  inferring  that  the  results 
apply  to  a  larger  or  target  population. 
Systematic  bias  can  lead  to  spurious 
associations;  in  some  but  not  all 
instances,  the  direction  of  the  bias  <;an 
be  determined.  For  example,  a  random 
misclassification  of  exposure  usually 
biases  a  study  toward  not  (^serving  an 
effect  or  observing  a  smaller  risk  than 
may  actually  be  present,  but  nonrandom 
misclassification  can  result  in  either 
higher  or  lower  estimates  of  risk 
depending  upon  the  distribution  of 
mist:la.ssification. 

In  addition,  because  of  the 
observational  nature  of  epidemiology, 
the  interpretation  of  epidemiology 
studies  requires  a  sufficient  number  of 
well  designed  and  well  conducted 
epidemiology  studies,  and  must  include 
appropriate  toxicological  and  biological 
information,  fudging  causality  from 
epidemiology  studies  is  based  largely  on 
guidelines  developed  over  the  years. 


including  sequence  of  events,  strength 
of  association  (relative  risk  or  odds 
ratio),  consistency  of  results  under 
different  conditions  of  study,  biological 
plausibility,  dose  or  exposure  response 
relationship,  and  specificity  of  effect. 
The  relative  risk  represents  a  basic 
measure  of  an  association  between 
exposure  and  disease.  It  is  defined  as 
the  rate  of  disease  in  the  exposed 
population  divided  by  the  rate  of 
disease  in  an  unexposed  population. 

a.  Cancer  Studies.  Since  the  early 
1970's,  numerous  epidemiologic  studies 
have  attempted  to  assess  the  association 
between  cancer  and  the  long  term 
consumption  of  water  from  various 
sources  with  and  without  disinfection 
and  of  various  chemical  quality, 
especially  chlorinated  surface  waters 
wliich  supply  the  majority  of  the  U.S. 
population.  Ecological,  case  control,  and 
cohort  studies  have  been  conducted. 
Case  control  .studies  have  included 
incident  and  decedent  cases;  in  some 
studies  information  about  various  risk 
factors  has  been  collected  through 
interviews,  but  in  others  information 
was  obtained  primarily  from  death 
certificates. 

i.  Ecological  Studies.  The  earliest 
studies  were  analyses  of  group  or 
aggregate  data  available  on  drinking 
water  exposures  and  cancer.  Usually  the 
variables  selected  for  analyses  were 
readily  available  in  published  census, 
vital  statistics,  or  public  records  and 
easily  abstracted  and  assembled.  These 
analyses,  referred  to  as  ecological  but 
also  called  aggregate,  geographical,  or 
correlational,  were  designed  to 
investigate  cancer  mortality  rates, 
usually  on  a  county  or  State  level.  Areas 
of  different  water  quality,  source,  and 
chlorination  status  were  compared  to 
identify  possible  statistical  associations 
for  further  study.  Drinking  water 
exposures  were  most  often  characterized 
as  simple  dichotomous  variables  which 
served  as  indicators  of  exposure  to 
differing  soun:e  water  quality,  e.g.,  the 
drinking  water  source  for  the  county  or 
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geographic  aree  was  categorized  as  a 
surface  or  groundwater  source.  In  some 
instances  exposure  variables  included 
estimates  of  the  proportion  of  the  areas 
or  county's  population  that  received 
surface  or  groundwater  and  whether  it 
was  chlorinated.  Surface  water  was 
assumed  to  be  more  contaminated  with 
synthetic  organics  than  groundwater, 
but  no  attempt  was  made  to  estimate 
levels  of  contaminants. 

In  1974  it  was  discovered  that  when 
surface  waters  were  disinfected  with 
chlorine,  the  chlorine  reacted  with  pre- 
existing organic  materials  in  the  water 
to  create  a  great  number  of  chemical  by- 
products (Craun,  1988).  The  major 
group  of  disinfection  by-products  (by 
weight)  was  the  trihalomethanes 
(THMs)  which  included  an  animal 
carcinogen,  chloroform.  Chlorinated 
surface  water  was  evaluated  as  an 
exposure  variable  in  .several  of  the 
ecological  studies,  and  since  almo.st  all 
surface  waters  are  chlorinated,  the 
analyses  usually  compared  cancer 
mortality  among  populations  receiving 
chlorinated  surfiice  water  with  those 
receiving  unchlorinated  groundwater. 
Chlorinated  water  was  a.ssumed  to 
contain  disinfection  by-products,  and  at 
high'er  levels  than  chlorinated 
groundwaters.  However,  the  quality  of 
surface  and  groundwater  may  al.so  differ 
for  other  contaminants,  and  this  was  not 
considered.  Any  observed  asso<;iation 
•^ight  be  due  to  other  water  quality 
differences  among  surface  and 
groundwaters  (e.g.,  organic 
contaminants  from  nonpoint  and  point 
source  discharges  to  surfac:e  waters  from 
industrial,  urban,  and  agricultural 
sources  before  pollution  control 
regulations). 

In  some  ecological  analyses,  the, 
investigators  attempted  to  study  the 
association  between  cancer  mortality 
and  an  estimate  of  group  exposure  to 
levels  of  chlorinated  by-products  based 
on  THM  or  chloroform  levels  was 
determined  from  a  limited  number  of 
water  samples.  The  exposure 
information  used  in  ecological  studies 
was  available  in  only  broad  geographic 
units  .such  as  census  tracts  or  counties 
(Cnimp  and  Giiess.  1982;  Shy.  198.5). 
Although  these  exposure  variables  were 
.statistically  associated  with  mortality 
rates  for  all  cancers  combined  and 
several  site-specific  cancers,  the 
interpretation  must  necessarilv  be 
cautious  due  to  limitations  of  ecological 
studies.  In  several  of  these  .studies, 
aggregate  or  group  information  on 
several  covariates.  e.g..  occupation, 
income,  or  population  density,  also  was 
included  in  the  statistical  analysis  in  an 
attempt  to  adjust  for  potential 
i:onfounding  factors.  In  one  study  the 


statistical  significance  of  the  obser\'ed 
associations  between  stomach  and  rectal 
cancer  mortality  and  group  exposures  to 
current  TliM  levels  disappeared  when 
migration  patterns  and  ethnic  data  were 
inchided  in  the  regression  model 
(Ttrthill  and  Moore,  1980).  A  wide  range 
of  cancer  sites  was  found  to  be 
statistically  as.soci8ted  with  estimates  of 
(xipulation  group  exposures  based  on 
current  levels  of  THM  or  chloroform 
including  gall  bladder,  esophagus, 
kidney,  breast,  liver,  pancreas,  prostate, 
stomach,  bletdder,  colon,  and  rectum. 
The  most  frequent  associations  observed 
were  for  the  last  four  sites;  however, 
these  asso<;iations  were  not  consistent 
when  viewed  by  gender,  race,  and 
geographic  region. 

Trie  ecologic  design  coupled  with  the 
lack  of  specific  exposure  indicators  in 
these  studies  pref:Kides  the  inference  of 
a  causal  relationship  (Morgenstern. 
1982).  A  subcommittee  of  the  National 
Academy  of  Sciences  (NAS,  198G) 
reviewed  12  of  the  ecological  studies 
and  noted  "Resuhs  of  these  studies 
demonstrate  the  problems  of 
establishing  relationships  between 
health  statistics  and  environmental 
variables,  and  lend  emphasis  to  the 
caution  with  which  they  should  be 
interpreted."  The  NAS  further 
commented  that  the  ecological  studies 
in  which  the  current  THM  exposures 
were  estimated  were  deemed  to  be  more 
informative  than  others  and  '"suggest 
that  higher  concentrations  of  THM  in 
drinking  water  may  be  associated  with 
an  increased  frequency  of  cancer  of  the 
bladder.  The  resuhs  do  not  establish 
causality,  and  the  quantitative  estimates 
of  increased  or  decreased  risk  are 
extremely  crude.  The  effects  of  certain 
potentially  important  confounding 
factors,  such  as  cigarette  smoking,  have 
not  been  determined."  The  studies  are 
u.seful,  however,  as  an  initial  step  for 
identification  of  potential  hazards  ;\ni\ 
they  indicated  the  need  for  further 
epidemiologic  studies  or  anaUtic 
studies  of  individuals  with  a  spet.ific 
etiologic  hypothesis. 

ii.  Cohort  Studies.  A  cohort  studv  (or 
follow-up)  study  (the  study  can  lie 
called  either  fetrospei.tive  or 
prospet;tive)  is  one  in  which  two  or 
more  groups  (referred  to  as  "cohorts')  of 
people  that  differ  according  to  the 
extent  of  exposure  to  a  potential  cause 
ofdisea.se  are  compared  with  respecl  to 
incidence  of  the  disease  of  interest  in 
each  of  the  groups.  The  essential 
element  of  this  study  type  is  that 
in(.idem;e  rates  are  calculable  directly 
lor  each  study  groups (Rothman.  1986). 
One  advantage  of  this  study  type  is  the 
ability  to  study  multiple  disease 
endpoints.  One  disadvantage  of  tbis 


study  type  is  that  a  large  study- 
population  is  needed  to  detect  a 
relatively  small  risk.  In  addition, 
because  of  the  latency  period  for 
carcinogenicity,  a  tong  follow-up  time 
may  be  required  for  the  study. 

There  exists  one  cancer  drinking 
water  cohort  study  where  individual 
data  were  available  for  a  well-defined, 
fairly  homogeneous  area  that  allowed 
di.sease  rates  to  be  computed  by 
presumed  degree  of  exposure  to  by- 
products of  chlorination.  ahhough  the 
population  was  relatively  small.  Wilkins 
and  Comstock  (1981)  studied  the 
residents  of  Washington  County. 
Maryland  and  ascertained  the  source  of 
drinking  water  at  home  foreat;h  county 
resident  in  a  private  census  conducted 
in  196.1.  In  addition  to  water  soun:e. 
information  was  collected  on  age, 
marital  status,  education,  smoking 
history,  number  of  years  lived  in  the 
household,  and  frequency  of  church 
attendance.  Death  certificates  and 
cancer  registry-  information  was  sought 
for  county  residents  whose  date  of  death 
or  diagnosis  occurred  in  the  12  year 
period  following  the  census.  Sex  and 
site-specific  cancer  rates  were 
constructed  for  malignant  neoplasms  of 
hiliarv'  passages  and  liver,  kidney,  and 
bladder.  Several  additional  causes  of 
death  were  analyzed  as  well  for 
i;oinparison  purposes.  The  population 
was  stratified  into  three  separate 
exposure  subgroups:  chlorinated  surface 
water,  unchlorinated  deep  wells,  and 
small  municipal  systems  with  a  mixture 
of  chlorinated  and  unchlorinated  water, 
each  reflecting  a  different  history-  of 
exposure  to  by-products  of  chlorination 
The  study  group  which  included 
individuals  who  obtained  drinking 
water  from  small  municipal  systems 
were  not  included  as  a  comparison  with 
the  other  drinking  water  cohorts 
because  of  their  exposure  to  both 
chlorinated  and  unchlorinated  water. 

Both  crude  and  adjusted  incidence 
rates  for  liver  cancer  in  males  and 
females  and  for  cancer  of  the  liver 
among  males  were  essentially  the  same 
for  persons  supplied  with  chlorinated 
surface  water  at  home  (high  THM 
exposure)  and  for  persons  with  deep 
wells  (low  THM  exposure).  The 
adjusted  rates  for  bladder  cancer 
(RR=1.6;  9.S%  CI=0..54.H..12)  and  cancer 
of  the  liver  (RR=1.8;  9,S%  CI=0.64.6.79j 
among  females  were  highest  among 
persons  using  chlorinated  surface  wat»r. 
Given  the  low  relative  risk  and  broad 
confidence  intervals,  the  authors 
indicated  that  this  finding  could  b(; 
attributed  to  t:hance  (VV   Kins  and 
Comstock,  1981).  Confounding  bias  ma\ 
al.so  influence  the  interpretation  of  a 
small  relative  risk.  EP.\  considers  that 
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the  results  of  this  stu  dy  are  inconclusive 
because  the  results  aye  based  on  small 
numbers  of  cases,  hehce,  the  reported 
rates  are  statistically  unstable  and 
subject  to  random  variation. 

iii.  Case  Control  Studies.  In  a  case 
control  study,  persoris  with  a  given 
disease  (the  cases)  ar  d  persons  without 
the  given  disease  (thi  t  controls)  are 
selected  for  study.  T  le  proportions  of 
cases  and  controls  w  lo  have  certain 
background  characte  istics  or  who  have 
been  exposed  to  pos!  ibie  risk  factors  are 
then  determined  and  compared. 
Exposure  odds  ratios  (ORs)  are 
determined.  The  ode  s  of  exposure 
among  cases  is  compared  with  that  of 
controls.  For  rare  dis  sases,  the  ORs  are 
considered  good  esti  nates  of  relative 
risk.  These  studies  ai  e  sometimes  called 
case-referent  or  retro  jpective  studies. 
Because  there  are  ma  ny  variations  of 
this  study  design  (e.j .,  how  cases  and 
controls  are  selected,  how  information 
on  exposures,  risk  fai  :tors,  and 
confounding  factors  i  ire  obtained,  and 
who  is  interviewed),  each  case  control 
study  should  be  eval  iated  individually 
to  determine  if  the  s{  ecific  study  design 
parameters  introduce  systematic  bias 
(Kelsy  et  al.,  1986).  /  s  previously  noted, 
all  epidemiology  stuiies  require  careful 
evaluation  of  system  itic  bias.  For  those 
studies  with  major  b:  as,  the  results  are 
generally  considered  inconclusive. 
Those  studies  with  n  inor  bias  may  still 
provide  useful  inforr  lation. 

Two  types  of  studi  5S  were  conducted: 

(1)  Decedent  cases  w  thout  interviewing 
survivors  for  informs  tion  about 
residential  histories  i  nd  risk  factors  and 

(2)  incident  cases  wil  h  inter\'iews. 
Decedent  Case-Coi  trol  Studies. 

Several  case-control  ;tudies  were 
conducted  to  contini  e  to  investigate  the 
possibility  that  there  was  a  causal 
relationship  between  chlorinated 
drinking  water,  inclu  ding  byproducts 
such  as  THMs,  and  g  istrointestinal  or 
urinary  tract  cancers,  Most  of  these  case- 
control  studies  used  leceased  cases  of 
the  specific  cancers  c  f  interest,  although 
some  continued  theii  investigations  in  a 
relatively  nonspecifi( :  way  by  using  both 
total  cancer  mortalit)  as  well  as  several 
of  the  site-  specific  ci  ncers  studied  in 
the  ecologic  studies  (Crump  and  Guess, 
1982;  Shy,  1985).  Coi  itrols  were 
noncancer  deaths  fro  u  the  same 
geographic  area  and  i  n  all  but  one  study 
matched  for  several  potentially 
confounding  variabk  s  including  age, 
race,  sex,  and  year  of  death.  As  in  ail 
studies  of  this  design  (i.e.,  death 
certificate  studies  wi  h  no  available 
interviews),  control  (  f  confounding 
factors  was  restrictec  to  information  that 
is  routinely  recorded  on  death 
certificates  and  no  in  brmation  was 


obtained  fi-om  next-of-kin  interviews. 
The  exposure  variables  of  interest  at  this 
time  included  a  comparison  of  siu'face 
V  ground  water  sources,  or  chlorinated 
v  nonchlorinated  ground  water  sources. 
The  place  of  residence  listed  on  the 
death  certificate  was  linked  to  public 
records  of  water  source  and  treatment 
practices  in  order  to  classify  the 
drinking  water  exposure  variable  for  a 
particular  case  or  control  (Shy,  1985). 

Similar  to  the  earlier  ecologic  studies, 
the  Agency  considers  the  results  from 
these  studies  to  be  inconsistent  in  their 
findings.  The  calculated  ORs,  varied  by 
cancer  site  and  sex,  as  well  as  in  their 
magnitude  and  statistical  significance. 
This  variabiUty  was  found  for  all  the 
cancer  endpoints  studied  including 
those  of  specific  interest,  i.e.,  bladder, 
colo-rectal,  and/or  colon.  These 
endpoints  were  found  to  vary  by 
geographic  region.  For  example,  a 
statistically  significant  increased 
bladder  cancer  risk  was  observed  in 
North  Carolina  for  males  and  females 
combined  (OR=1.54)  and  New  York  for 
males  (OR=2.02),  but  not  for  females;  no 
statistically  significant  risk  was  seen  in 
Louisiana,  Wisconsin  or  Illinois. 
Increased  colon  cancer  risk  was 
observed  in  Wisconsin  (OR=1.35)  and 
North  Carolina  (OR=1.30)  for  males,  but 
not  females;  no  increased  risk  was  seen 
in  Louisiana  or  Illinois.  Increased  rectal 
cancer  risk  was  observed  in  North 
Carolina  (OR=1.54)  and  Louisiana 
(OR=1.68)  for  males  and  females 
combined,  in  Illinois  for  females 
(OR=1.35)  but  not  males,  and  in  New 
York  for  males  (OR=2.33)  but  not 
females;  no  increased  risk  was  seen  in 
Wisconsin.  Although  increased  risk  was 
observed  for  cancer  of  the  liver  and 
kidney  (OR=2.76),  esophagus  (OR=2.39), 
and  pancreas  (OR=2.23)  among  males  in 
New  York,  no  increased  risk  for  these 
cancers  was  seen  among  females  in  New 
York,  Illinois,  Wisconsin  or  Louisiana. 

Although  many  of  the  ORs  were 
statistically  significant,  these  decedent 
case  control  studies  with  extremely 
limited  information  on  confounding 
factors  and  potential  exposures  to 
chlorinated  water  are  of  limited 
usefulness  in  assessing  whether  cancer 
is  associated  with  chlorinated  drinking 
water,  or  judging  the  causality  of  such 
as  association.  Although  some  of  the 
ORs  were  large  enough  to  cause  concern 
about  an  exposure  association,  the 
magnitude  of  the  OR  was  such  that  the 
association  could  be  attributed  to 
incomplete  control  of  confounding 
factors  and  the  ORs  might  represent 
spurious  elevations  (Crump  and  Guess, 
1982). 

Although  not  subject  to  all  the  same 
limitations  as  ecologic  studies,  decedent 


case-control  studies  are  considered" 
more  limited  by  some  epidemiologists 
than  others  as  a  tool  for  causal  inference 
because  of  s  high  probability  of 
systematic  bias  associated  with  the  use 
of  information  obtained  only  from  the 
death  certificate  (e.g.,  inadequate  or  no 
information  on  residential  history,  water 
exposures,  and  major  potential 
confounders).  The  variability  seen  in 
these  five  studies  is  likely  a 
combination  of  several  factors, 
including  available  sample  size,  choice 
of  causes  of  death  included  as  controls, 
regional  variability  in  true  composition 
of  the  raw  and  treated  drinking  waters, 
definition  of  exposure  variables,  a  high 
probability  of  exposure  misclassification 
from  imputing  a  lifetime  exposure  to  a 
certain  water  source  or  treatment  from 
residence  listed  on  the  death  certificate, 
and  uncontrolled  confounding  (e.g.,  diet 
and  smoking). 

Given  the  limitations  of  decedent  case 
control  studies  without  interviews,  the 
evidence  from  these  studies  are 
considered  insufficient  to  determine  a 
causal  association  between  any  or  all 
the  components  which  exist  in  the 
complex  mixture  created  during  the    . 
chlorination  of  surface  waters  and  any 
site-specific  cancer.  The  findings 
provided  a  stimulus  for  a  further  refined 
epidemiologic  study  using  incident 
cases  of  bladder  and  colon  cancer  and 
appropriate  controls  who  could  be 
interviewed  for  residential  history  and 
numerous  other  covariates. 

Case-Control  Studies  with  Interviews. 
At  the  time  when  these  more  recent 
studies  were  planned,  it  was  still 
believed  that  THMs  were  the  major  by- 
products of  chlorinated  drinking  water 
that  should  be  investigated  and  studies 
were  designed  and  conducted  in  areas 
where  a  THM  difference  might  be 
expected  and  somehow  measurable. 
Exposure  assessment  for  individuals 
remained  problematic  in  the  study 
design.  The  best  available  means  of 
exposure  measurement,  however,  was  at 
best  a  surrogate  for  the  true  exposure  of  ' 
interest  which  is  the  actual  level  of 
THMs  or  other  by-products  ingested 
over  a  person's  lifetime  through 
consumption  of  surface  water 
disinfected  with  chlorine.  Only  two 
studies  attempted  to  estimate  long-term 
exposure  to  THMs.  Most  studies  used 
residence  at  a  location  served  by 
chlorinated  drinking  water.  In  all  except 
one  of  the  studies,  comparisons  of 
exposure  were  between  chlorinated 
surface  water  and  unchlorinated 
groundwater.  As  previously  discussed 
in  the  section  on  ecological  studies,  the 
water  quality  for  surface  and  ground 
water  differ  for  manv  other  consituents. 
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Because  it  was  known  that 
disinfection  of  surface  water  using 
chloramine  produced  very  low  levels  of 
THMs  and  other  by-products  compared 
to  the  same  water  disinfected  with 
chlorine,  a  study  was  conducted  in 
Massachusetts  to  compare  the  patterns 
of  mortality  in  communities  which  used 
these  different  disinfectants  (Zierler  et 
a!.,  1986).  Statewide  mortality  records 
for  1969-1983  were  analyzed  using 
standardized  mortality  ratios  (SMRs) 
and  showed  little  variation  by 
community.  However,  mortality  odds 
ratios  (MORs)  comparing  bladder  cancer 
deaths  to  all  other  deaths  were 
considered  by  the  authors  to  indicate  a 
slight  elevation  for  last  residence  in  a 
ciilorinated  community  compared  to  a 
chloraminated  community  (MOR=l. 7; 
95%  a=1.3, 2.2).  The  authors  noted  that 
the  results  were  preliminary  and  "crude 
descriptions  of  the  relationship  under 
study"  (Zierler  et  al..  1986).  The  authors 
further  indicated  that  the  results  may 
have  been  caused  by  unidentified  or 
uncontrolled  confounding  factors. 

Bladder  cancer  deaths  were 
investigated  further  using  a  case-control 
design  with  proxy  inter\'iews  to 
determine  residential  and  smoking 
histories  (Zierler  et  al..  1988).  The 
association  of  bladder  cancer  was 
assessed  for  individuals  with  lifetime 
and  usual  exposure  to  chlorinated  and 
chloraminated  water  depending  on  the 
number  of  years  of  residence  at  a 
particular  water  source.  Residence  in  a 
community  using  chlorinated  drinking 
water  was  used  as  an  index  for  exposure 
to  chlorinated  by-products,  while 
residence  in  a  community  using 
chloramine  for  disinfection  was 
considered  an  index  for  no  exposure  to 
chlorinated  by-products.  An  association 
was  observed  between  bladder  cancer 
and  both  lifetime  (MOR=1.6;  95% 
CT=1. 2-2.1)  and  usual  (\!OR=1.4;  95% 
Cl=l.  1-1. 8) exposure  to  chlorinated 
water.  A  subgroup  of  study  participants 
was  noted  to  have  lived  their  entire 
lives  in  an  area  served  with  water 
supplied  by  the  Massachusetts  Water 
Resources  Authority,  disinfected  with 
either  chlorine  or  chloramine  (same 
water  source,  different  disinfectant, 
lifetime  exposure).  Within  this  group 
the  bladder  cancer  mortality  risk  was 
1.6  times  higher  (MOR=1.6;  95%  a=l.l. 
2.4)  when  the  water  had  been 
disinfected  with  chltanne  compared  to 
chloramine  (Zierler  et  al.,  1988). 

In  addition  to  analyses  using  a  control 
group  which  consisted  of  deaths  from 
cardiovascular  disease,  cerebrovascular 
disease,  chronic  obstructive  lung 
disease,  lung  cancer,  and  lymf)hatic 
cancer,  a  separate  afialysis  was  done 

sing  or»Kr  the  lymphatic  cancer 


controls.  This  was  considered  necessary 
by  the  authors  because  of  the  possibility 
that  some  of  the  other  deaths  among 
controls  may  also  be  related  to  the 
exposure  of  interest.  If  true,  then  the 
MOR  estimate  would  be  biased  toward 
the  hj-pothests  of  no  increased  risk. 
When  the  analysis  considered  only 
lymphatic  cancer  controls,  the 
magnitude  of  the  association  with 
chlorinated  water  increased  for  lifetime 
exposure  (MOR=2.7;  95%  CI=1. 7-4.3). 
usual  exposure  (MOR=2.0;  95%  CI=1.4- 
3.0).  and  lifetime  exposure  in  the 
previously  mentioned  subgroup 
(MOR=3.5;  95%  CI=1.8-6.7).  Sources  of 
misclassification  bias  that  may  have 
been  present  were  considered  to  be 
randomly  di.stributed'among  the  cases 
and  controls  which  implies  that  the 
obser\'ed  MOR  would  be  an 
underestimate  of  risk  (Zierler  et  al., 
1988).  It  is  also  possible  that 
nondifferential  misclassification  of  the 
variables  used  to  control  confounding, 
leading  to  residual  confounding  of  the 
summan,'  estimates,  could  have  caused 
a  systematic  spurious  elevation  in  the 
MORs. 

The  largest  study  to  date  investigating 
the  relationship  of  chlorinated  water 
and  bladder  rancer  incidence  involved 
an  ancillary  study  to  the  National 
Cancer  Institute's  (NCI)  10  area  study  of 
bladder  cancer  and  artificial  sweeteners 
(Cantor  et  al.,  1985,  1987,  199G).  The 
original  study  conducted  intervie\Ys 
with  2,982  newly  diagnosed  bladder 
cancer  cases  and  5,782  population 
controls;  fifetime  information  on  source 
and  treatmem  of  drinking  water  was 
collected  and  analyzed  for  only  a  subset 
of  the  original  study  population  (1,244 
cases  and  2.550  controls).  Subgroup 
analyses  of  norrsmokers  among 
participants  and  those  reporting 
beverage  intake  necessarily  involved 
even  smaller  numbers.  Duration  of 
exposure,  measured  by  years  of 
residence  at  a  chlorinated  surface  or 
nonchlorinated  ground  water  source 
was  presumed  to  be  a  surrogate  for  dose 
of  disinfectant  by-products.  Overall, 
there  was  no  association  of  duration  of 
exposure  with  bladder  cancer  risk 
(Cantor et  al.,  1985.  1987).  In 
nonsmokers  who  ne\'er  smoked,  a  2-fold 
increased  risk  was  reported  for  those 
exposed  for  60  or  more  years  to 
chlorinated  surface  water  (n=46  cases, 
77  controls)  compered  to  unchlorinated 
ground  water  (n=61  cases.  268  controls) 
users  (CMl=2.3;  9&%  0=1.3,  4.2).  These 
data  were  further-analyzed  accordirtg  to 
beverage  intake  level,  type  of  water 
source  and  treatment  (Cantor  et  al., 
1987. 1990).  It  was  observed  that  people 
who  reported  drinking  the  most  tap 


water-based  be%-erages  from  any  source 
(>1.96  Hters/day)  bad  a  bladder  cancer 
risk  about  40%  higher  {OR=1.43;  95% 
CI=1.23-1.67,  males  and  females 
combined)  than  people  who  drank  the 
least.  The  association  between  water 
ingestion  and  bladder  cancer  risk  for 
males  was  an  OR=1.47;  95%  0=1.2-1.8. 
and  for  females  an  OR=1.29;  95% 
0=0.9-1.8. 

Evaluation  of  bladder  cancer  risk  by 
both  duration  of  exposure  and  amount 
of  water  consumed  showed  that  the  risk 
increased  with  higher  water 
consumption  only  among  those  who 
drank  chlorinated  surface  water  for  40 
or  more  years.  Evaluation  of  risk  by 
smoking  status  revealed  that  most  of  the 
duration  effect  was  observed  in 
nonsmokers.  Among  nonsmokers  who 
consumed  tap  water  in  amounts  above 
the  population  median  (>1.4  L/day).  a 
risk  gradient  was  apparent  only  for 
males.  However,  a  higher  risk  was  also 
seen  for  nonsmoking  females  who 
consumed  less  than  the  median  level. 
The  increasingly  smaller  numbers  of 
cases  and  controls  available  for  these 
subgroup  analyses  produce  statistically 
unstable  OR  e.stimates  making  it 
difficuh  to  evaluate  the  trend  results. 

This  is  the  first  study  of  incident 
bladder  cancer  cases  that  obtained  and 
analyzed  fluid  consumption  patterns  in 
this  way.  The  noted  inconsistencies  in 
the  reported  data  must  be  more 
thoroughly  explored  and  indicate  a  need 
for  replication  before  any  causal 
relationship  can  be  assumed  (Devesa  et 
al.,  1990).  An  additional  consideration 
is  a  more  refined  exposure 
measurement:  many  of  the  disinfection 
by-products  are  volatile.  Thus  exposure 
may  occur  through  inhalation  as  well  as 
ingestion. 

Two  conflicting  studies  of  colon 
cancer  and  presumed  THM  exposure 
have  been  reported.  The  first  one  (Cragle 
et  al.,  1985)  was  a  hospital  based  case 
control  study  that  included  200  incident 
colon  cancer  cases  from  seven  hospitals 
and  407  hospital  controls  with  no 
history  of  cancer  who  were  diagnosed 
with  diseases  unrelated  to  colon  cancer 
It  should  be  noted  that  both  colon  and 
rectal  cancer  cases  were  included  as 
cases  in  the  study.  Controls  were 
matched  to  cases  on  hospital  and 
admission  date,  as  well  as  age.  race,  sex 
and  vital  status.  Residential  histories 
were  linked  with  water  source  and 
disinfectant  information  for  the  25  vears 
prior  to  diagnosis.  Logistic  regression 
analysis  using  qualitative  data 
groupings  for  the  variables  of  interest 
showed  a  strong  interaction  of  age  and 
chlorination  .statits  (Table  V-4].  THM 
levels  were  not  estimated.  Odds  ratios 
computed  from  the  rejjression  ' 
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coefficients  increase  I 
within  age  groups.  Tfi 
for  a  longer  duration 


with  age,  and 
e  ORs  are  higher 
of  exposure. 


Table  V-4.— Comparison  op  OR's  By  Exposure  Duration  and  Age 


Age  (years) 


OR  (95%  CI)  1- 

OR  (95%  CI)  >  15 

1 5  years  exposure 

years  exposure 

0.23 

0.48 

(0.11.0.49) 

(0.23.  V01) 

0.36 

0.6 

(0.2.  0.66) 

(0.33. 1.09) 

0.57 

0.75 

(0.36.  0.88) 

(0.48.  1.18) 

0.89 

0.94 

(0.83.  1.12) 

(0.69.  1.29) 

1.18 

1.38 

(0.94,  1.47) 

(1.1.  1.72) 

1.47 

2.15 

(1.16.  1.84) 

(1.7.2.69) 

1.83 

3.36 

(1.32,2.53) 

(2.41.4.61) 

20-29 
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40-49 
50-59 
60-69 
70-79 
80-89 
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(excluding  New  York  City)  was 
compared  with  an  equal  number  of 
deaths  of  teachers  from  causes  of  death 
other  than  cancer.  All  deaths  were 
ascertained  using  the  defined  cohort  of 
the  New  York  State  Teachers  Retirement 
System.  Cumulative  chloroform 
exposure  was  estimated  by  the 
application  of  a  statistical  model  to 
operational  records  from  water  systems 
that  served  the  home  and  work 
addresses  of  the  study  participants 
during  the  20  years  prior' to  death.  The 
distribution  of  chloroform  exposure  was 
not  significantly  different  between  cases 
and  controls.  No  effect  of  cumulative 
chloroform  exp}osure  was  observed  in  a 
logistic  analysis  controlling  for  type, 
population  density,  marital  status,  age, 
and  year  of  death.  No  excess  risk  was 
associated  with  exposure  to  a  surface 
water  source  containing  THMs 
(OR=1.07;  90%  CI=0.79. 1.43).  Although 
the  data  were  not  presented  in  the 
article,  the  authors  reported  that  no 
appreciable  differences  were  seen  when 
the  colon  and  rectal  cases  were  analyzed 
separately,  compared  to  the  combined 
analyses  reported  above. 

Although  most  all  the  studies 
reviewed  here  have  looked  at  colon, 
colo- rectal  or  bladder  cancer  risk,  one 
recently  published  work  investigated 
the  risk  of  pancreatic  cancer  in  relation 
to  presumed  exposure  to  chlorinated 
drinking  water.  Ijsselmuiden  et  al. 
(1992)  conducted  a  population-based 
case-control  study  in  Washington 
County,  Maryland,  using  the  same 
population  data  that  were  originally 
ascertained  during  a  private  population 
census  for  an  earlier  cohort  study 
(Wilkins  and  Comstock,  1981).  The 
original  cohort  study  did  not  find  any 
association  between  pancreatic  cancer 


and  chlorinated  drinking  water 
(OR=0.80,  95%  CI=0.44-1.52). 

This  case-control  study  was 
conducted  to  reexamine  chlorinated 
drinking  water  as  a  possible 
independent  risk  factor  for  pancreatic 
cancer  in  this  population.  It  is  not 
reported  of  any  of  the  other  endpoints 
from  the  original  study  also  were 
reexamined,  e.g.,  bladder,  kidney,  or 
liver  cancer.  Cases  were  those  residents 
who  were  reported  to  the  County  cancer 
registry  with  a  first  time  pancreatic 
cancer  diagnosis  during  the  period  July, 
1975  through  December  1989,  and  who 
had  been  included  in  the  1975  census 
(n=101).  Controls  were  randomly 
selected  by  computer  from  the  1975 
census  population  (n=206}.  Drinking 
water  source,  as  obtained  during  the 
1975  census,  was  the  exposure  variable 
used.  In  univariate  analyses,  municipal 
water  as  a  source  of  drinking  water, 
increasing  age,  and  unemployment  were 
significantly  associated  with  increased 
risk  of  pancreatic  cancer.  Multivariable 
analyses  that  controlled  for  confounding 
variables  indicated  that  the  use  of 
municipal  chlorinated  water  at  home 
was  associated  with  a  significant  OR  of 
2.23  (95%  CI=1.24-4.1Q).  The  OR 
adjusted  is  2.18  (95%  CI=1. 20-3.95); 
only  age  and  smoking  were  assessed  as 
potential  confounders. 

Interpretation  of  these  findings  is 
hampered  by  several  problems  regarding 
the  assessment  of  exposure,  including 
the  fact  that  information  obtained  in 
1975  on  type  of  water  and  other 
variables  is  an  exposure  collected  at  one 
point  in  time  and  may  not  reflect  actual 
exposure  patterns  prior  to  1975.  In 
addition,  there  is  no  information  on  the 
actual  amounts  of  water  consumed. 
Additionally,  different  residential 
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criteria  were  used  for  the  cases  and 
controls.  The  cases  had  to  still  be 
residing  in  the  County  at  the  time  of 
their  cancer  diagnosis  to  be  included  in 
the  study,  but  the  controls  may  not  have 
been  current  residents.  If  controls 
emigrated  out  of  the  county 
differentially  on  the  basis  of  exposure, 
the  ORs  may  be  an  over-  or 
underestimate  of  the  risk  depending  on 
emigration  patterns.  Finally,  it  can  not 
be  ruled  out  that  the  exposure  variable 
used  for  this  and  other  studies — 
residence  served  by  a  particular  water 
source — is  simply  a  surrogate  for  some 
other  unidentified  factor  associated  with 
nonrural  living.  The  nonspecific 
relationship  of  several  different  causes 
of  death  and  water  source  at  home 
observed  in  the  earlier  cohort  study 
(Wilkins  and  Comstock.  1981)  lends 
some  support  to  this  possibility.  More 
valid  individual  exposure  information 
over  a  long  period  of  time  for  both 
specific  contaminants  and  the  use  of 
chlorinated/unchlorinated  water  are 
needed  to  assess  the  results  of  this  and 
other  analytical  epidemiology  studies. 

Morris  et  al.  (1992)  conducted  a  meta- 
analysis, evaluating  12  studies  and 
pooling  the  relative  risks  from  10 
epidemiological  studies  of  cancer  and  a 
presumed  exposure  to  chlorinated  water 
and  its  byproducts.  Meta-analysis  refers 
to  the  application  of  quantitative 
methods  to  combine  the  published  . 
results  of  a  related  body  of  literature 
(Dickerson  and  Berlin,  1992).  Morris  et 
al.  (1992)  reported  a  pooled  relative  risk 
estimate  of  1.21  (95%  Q.  1.09-1.34)  for 
bladder  cancer  and  1.38  (95%  CI,  1.01- 
1.87)  for  rectal  cancer  (i.e.,  9%  of 
bladder  cancer  cases  and  15%  of  the 
rectal  cancer  cases  in  the  U.S.  or 
approximately  10.000  additional  cases 
of  cancer  per  year  could  be  attributed  to 
chlorinated  water  and  its  by-products). 
Pooled  relative  risk  estimates  for  ten 
other  site  specific  cancers  including 
colon,  colo-rectal  and  pancreas  were  not 
felt  to  be  significantly  elevated  nor  were 
they  statistically  significant. 

It  the  indications  from  this  analysis 
are  true  such  that  water  chlorination 
could  result  in  as  many  as  10,000  cases 
of  cancer  a  year,  then  chlorination  could 
represent  a  significant  cause  of  rectal 
and  bladder  cancer  in  the  U.S.  However, 
there  was  disagreement  among  the 
negotiating  parties  over  the 
appropriateness  of  this  meta-analysis. 
Some  believed  that  the  use  of  the  meta- 
analysis may  not  be  appropriate  for 
these  data.  Others  disagreed,  expressing 
their  view  that  the  analysis  was 
statistically  probative  and  otherwise 
valuable.  Meta-analysis  has  been  used 
successfully  to  combine  the  results  of 
small  clinical  trials  and  of  some 


epidemiology  studies  that  have  similar 
experimental  design  and  exposure 
conditions.  Application  of  meta-analysis 
to  the  water  chlorination  data  requires 
careful  consideration  of  exposure 
variables  and  systematic  bias  in  each  of 
the  studies.  Chlorinated  drinking  water 
is  a  complex  mixture  of  many 
substances  that  vary  geographically  and 
seasonally.  There  is  even  variability 
within  a  geographic  region.  In  addition, 
the  information  on  exposure  and 
potential  confounding  is  much  more 
limited  for  the  four  decedent  case 
control  studies  used  in  the  meta- 
analysis. Their  study  design  is 
dissimilar  to  the  other  studies  included, 
resulting  in  concerns  about  their 
inclusion  in  the  meta-analysis.  Study- 
specific  methodological  problems, 
systematic  bias.  and.  problems  of 
exposure  definition  and  assessment 
could  not  be  corrected  by  this  analysis 
(Murphy,  1993).  Thus,  the  overall  " 
results  of  the  Morris  et  al.  analysis  may 
over-  or  underestimate  the  risk. 
However,  the  estimate  of  risk  in  regard 
to  rectal  cancer  might  be  particularly 
affected  by  the  inclusion  of  these  case 
control  studies.  It  should  also  be  noted 
that  the  results  of  the  Morris  et  al. 
analysis  does  not  provide  additional 
information  to  establish  causality. 

The  chlorinated  drinking  water 
epidemiology  studies  have  been 
reviewed  extensively  by  EPA,  the 
National  Academy  of  Sciences,  the 
International  Agency  for  Research  on 
Cancer  (lARC),  and  the  International 
Society  for  Environmental 
Epidemiology  (ISEE).  In  1987,  the 
National  Academy  of  Sciences 
Subcommittee  on  Disinfectants  and 
Disinfectant  By-Products  concluded  that 
there  was  a  major  health  concern  with 
the  chronic  ingestion  of  low  levels  of 
disinfection  byproducts  (NRC,  1987). 
The  Subcommittee  commented  that 
some  of  the  epidemiology  studies 
reported  "increased  rates  of  bladder 
cancer  associated  with  trends  of  levels 
of  certain  contaminants  in  water 
supplies.  Interpretation  of  these  studies 
is  hampered  by  a  lack  of  control  for 
confounding  variables  (e.g.,  age,  sex. 
individual  health,  smoking  history, 
other  exposures)."  The  Subcommittee 
recommended  that  epidemiologists 
continue  to  improve  protocols  and 
conduct  studies  on  drinking  water  and 
bladder  cancer  where  exposure  data  can 
be  obtained  from  individuals,  rather 
ihan  through  estimation  from  exposure 
models. 

EPA  and  lARC,  along  with  other 
individual  scientists,  have  interpreted 
the  epidemiologic  evidence  as 
inadequate.  LARC  concluded  that  "there 
is  inadequate  evidence  for 


carcinogenicity  of  chlorinated  drinking 
water  in  humans." 

The  ISEE  presented  a  full  sp)ectrum  of 
opinion  regarding  the  epidemiology 
data  (Neutra  and  Ostro,  1992).  The  ISEE 
reported  a  "general  consensus  that  the 
results  of  the  recent  EPA-sponsored 
studies  of  cancer  endpoints  have 
strengthened  the  evidence  for  linking 
bladder  cancer  with  long  term  exposure 
to  chlorinated  drinking  water.  The 
evidence  for  links  with  colon  cancer  are 
not  convincing.  •  •  *  Any  risks,  if  real, 
are  low  when  compared  to  the  risk  of 
infection  from  not  disinfecting  water." 

In  1992.  the  International  Life 
Sciences  Institute  sponsored  a 
conference  with  the  Pan  American 
Health  Organization,  EPA,  Food  and 
Drug  Administration,  World  Health 
Organization,  and  the  American  Water 
Works  Association  on  the  safety  of 
water  disinfection.  Although  they  do 
not  necessarily  reflect  the  views  of  the 
sponsoring  organizations,  conclusions 
prepared  by  the  conference's  editor  and 
editorial  board  (Craun  et  al..  1993)  noted 
that  "Adverse  human  health  effects  may 
be  associated  with  the  chemical 
disinfection  of  drinking  water.  However, 
current  scientific  evidence  is  inadequate 
to  conclude  that  water  chlorination 
poses  a  significant  risk  to  humans. 
Uncertainties  about  the  available 
toxicologic  evidence  limit  assessment  of 
human  health  risks  associated  with 
chlorine,  chloramine.  chlorine  dioxide, 
and  ozone  disinfection.  The 
epidemiologic  evidence  for  increased 
cancer  risks  of  chlorinated  drinking 
water  is  equivocal." 

Some  members  of  the  reg-neg. 
committee  felt  that  the  epidemiology 
data,  taken  in  conjunction  with  the 
results  from  toxicological  studies, 
provide  an  ample  and  sufficient  basis  to 
conclude  that  the  usual  exposure  to 
disinfection  by-products  in  drinking 
water  could  result  in  an  increased 
cancer  risk  at  levels  encountered  in 
some  public  water  supplies. 

Because  of  the  spectrum  of 
conclusions  concerning  these  data,  the 
Agency  is  pursuing  additional  research 
to  reduce  the  uncertainties  associated 
with  these  data  and  better  characterize 
the  potential  of  cancer  risks  associated 
with  the  consumption  of  chlorinated 
drinking  water. 

b.  Serum  Lipids/Cardiovascular 
Disease.  Laboratory  studies  on  animals, 
conducted  in  the  early  1980's  indicated 
a  possible  link  between  consumption  of 
chlorinated  drinking  water  and  elevated 
serum  lipid  profiles  which  are 
indicators  of  cardiovascular  disease 
(USEPA  1994a).  The  animal  work  was 
followed  by  a  cross-sectional  study  in 
humans  (Zeighami  et  al.,  1990)  that 
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included  1.520  adul|  residents,  aged  40 
to  70  years,  in  46  Wisconsin 
communities  supplied  with  either 
chlorinate  ■  or  unchjorinated  drinking 
water  of  varying  hardness.  The  study 
was  designed  to  det(  rmine  whether 
differences  in  calciu  ;n  or  magnesium 
intake  from  water  an  d  food  and 
chiorination  of  drinJ  ing  water  affect 
serum  lipids. 

The  communities  selected  for  study 
had  the  following  ch  aracteristics:  (1) 
They  were  small  in  |  lopulation  size 
(300-^,000)  and  not  suburbs  of  larger 
communities;  (2)  they  had  not 
undergone  more  thai  i  20%  change  in 
population  between  1970  and  1980;  (3) 
they  had  been  in  exi  ;tence  for  at  least 
50  years:  and  (4)  all  obtained  water  from 
groundwater  sources  with  no  major 
changes  in  water  su{  ply  characteristics 
since  1980  and  did  r  ot  artificially  soften 
water.  The  water  for  the  communities 
contained  total  hardness  of  either  <  80 
mg/1  CaCOa  (soft  wal  er)  or  >  200  mg/1 
CaCXD3  (hard  water);  24  communities 
used  chloi  lue  for  di$  nfection  and  22 
communities  did  nol  disinfect.  Eligible 
residents  were  identi  fied  through  state 
driver's  license  tapes  and  contacted  by 
telephone;  an  age-sej;  stratified 
sampling  technique  was  used  to  choose 
a  single  participant  f  om  each  eligible 
household.  Only  per  »ns  residing  in  the 
community  for  at  lea  5t  the  previous  10 
years  were  included.  A  questionnaire 
was  administered  to  ;ach  participant  to 
obtain  data  on  occupation,  health 
history,  medications,  dietary  history 
water  use,  water  sup  ily  and  other  basic 
demographic  inform  tion.  Water 
samples  were  collect  jd  from  a  selected 
subset  of  homes  and  maiyzed  for 
chlorine  residual,  pf  ,  calcium, 
magnesium,  lead,  ca<  mium,  and 
sodium.  Fasting  blooi  specimens  were 
collected  from  each  [  articipant  and 
analyzed  for  total  chi  ilesterol, 
triglyceride  >;  and  hig  \-  and  low-density 
lipoprotein  tHDL  anc  LDL,  respectively) 
subfractions. 

Among  females,  ac  justed  mean  total 
serum  cholesterol  le\  els  were 
statistically  significai  if ly  higher  in  the 
chlorinated  commun  ties  compared  to 
the  nonchlorinated  o  immunities  (249 
mg/dl  and  238  mg/dl  respectively). 
These  changes  are  no  [considered 
biologically  significai  it  «s  they  reflect 
background  variation .  Total  serum 
cholesterol  levels  we  e  also  higher  for 
males  in  chlorinated  :ommunities.  on 
the  average,  but  the  c  ifference  was 
smaller  and  not  statis  Lically  significant 
(236  mg/dl  vs.  232  m  >Jd\].  LDL  mean 
values  followed  a  sin  ilar  pattern  to  that 
for  total  cholesterol,  1  ligher  in 
chlorinated  communi  ties  for  females, 
but  not  different  for  r  lales.  However,  for 


both  sexes.  HDL  cholesterol  levels  are 
nearly  identical  in  chlorinated  and 
nonchlorinated  communities  and  there 
were  no  significant  differences  found  in 
the  HDL/LDL  ratios.  The  implications  of 
these  findings  for  cardiovascular  disease 
risk  are  unclear  at  this  time  given  the 
inconsistencies  in  the  data.  The 
possibility  exists  that  the  observed 
association  in  females  may  have 
resulted  from  some  unknown  or 
undetermined  variable  in  the 
chlorinated  communities. 

The  results  from  a  second  study, 
designed  to  further  explore  the  findings 
among  female  participants  in  the 
Wisconsin  study  (Zieghami  et  al.,  1990), 
were  presented  in  1992  (Riley  et  al.. 
1992,  manuscript  submitted  for 
publication).  Participants  were  2,070 
white  females,  aged  65  to  93  years  who 
were  eiut>lled  in  the  Study  of 
Osteoporotic  Fractures  (University  of 
Pittsburgh  Center)  and  had  completed 
baseline  questionnaires  on  various 
demographic  and  lifestyle  factors.  Total 
serum  cholesterol  was  determined  for 
all  participants.  Full  lipid  profiles  (total 
cholesterol,  triglycerides,  LDL,  total 
HDL,  HDL-2,  HDL-3,  Apo-A-1,  and 
Apo-B)  were  available  from  fasting 
blood  samples  for  a  subset  of  821 
women.  Interviews  conducted  in  1990 
ascertained  residential  histories  and 
type  of  water  source  used  back  to  1950 
and  all  reported  public  water  sources 
were  contacted  for  verification  of 
disinfectant  practices.  Private  water 
sources  were  presumed  to  be 
nonchlorinated.  A  total  of  1,896  women 
reported  current  use  of  public, 
chlorinated  water.  201  reported  current 
use  of  nonchlorinated  springs,  cisterns, 
or  wells  and  35  reported  having  mixed 
sources  of  water.  Most  of  the  women 
had  been  living  in  the  same  home  with 
the  same  water  service  for  at  least  30 
years. 

Overall,  there  were  no  meaningful 
differences  detected  in  any  of  the 
measured  serum  lipid  levels  between 
women  currently  exposed  to 
nonchlorinated  water  and  those  exposed 
to  chlorinated  water  (246  mg/dl  vs.  247 
mg/dl,  respectively,  for  total 
cholesterol).  The  data  were  also 
stratified  by  age  and  person-years  of 
exposure  to  chlorinated  water  at  home. 
There  was  some  suggestion  that  women 
with  no  exposure  to  chlorine  had  lower 
total  cholesterol  levels  but  this  finding 
was  inconsistent  and  may  represent 
random  fluctuation  since  there  was  no 
trend  noted  with  LDL  cholesterol  or 
Apo-B,  both  of  which  are  known  to 
correlate  with  total  cholesterol.  There 
was  also  no  association  between 
increasing  duration  of  expo.sure  to 


chlorine  and  HDL  cholesterol.  Apo-A- 
I,  or  triglycerides. 

The  only  notable  differences  were  that 
women  with  chlorinated  water  reported 
significantly  more  cigarette  and  alcohol 
consumption  than  the  women  vtrith 
nonchlorinated  drinking  water  (Riley  et 
al.,  1992).  This  was  evident  in  all  age 
groups  and  across  strata  of  duration  of 
exposure.  This  finding  lends  support  to 
the  possibility  that  the  previously 
reported  association  of  chlorinated 
drinking  water  and  elevated  total  serum 
cholesterol  (Zeighami  et  al..  1990)  may 
have  arisen  due  to  iQComplete  control  of 
lifestyle  factors  which  were 
differentially  distributed  across 
chiorination  exposure  groups. 

c.  Reproductive/Developmental 
Ovtcomes.  Several  recently  conducted 
epidemiologic  studies  have  examined 
the  relationship  between  different 
reproductive  or  developmental 
endpoints  and  various  components  of 
drinking  water.  Kramer  et  al.  (1992) 
conducted  a  population-based  case- 
control  study  to  determine  whether 
water  supplies  containing  relatively 
high  levels  of  chloroform  and  other 
THMs  within  the  state  of  Iowa  are 
associated  with  low  birthweight, 
prematurity,  or  intrauterine  growth 
retardation  (lUGR).  Iowa  birth  certificate 
data  from  January,  1989  through  June. 
1990  served  as  the  source  of  both  cases 
and  controls.  Definitions  for  cases  and 
controls  were  as  follows:  the  low 
birthweight  group  included  159  live 
singleton  infants  weighing  <2300  grams 
and  795  randomly  selected  control 
infants  weighing  >2,500  grams  from  the 
same  population;  the  prematurity  group 
included  342  live  singleton  infants  with 
gestatioixal  ages  of  <37  weeks  as 
determined  from  the  mother's  reported 
last  menstrual  period,  and  1,710 
randomly  selected  control  infants  with 
gestational  ages  >37  weeks;  lUGR 
analyses  included  187  lUGR  infants 
(defined  as  weighing  less  than  the  5lh 
percentile  for  a  particular  gestational 
age  based  on  California  standards  for 
non-Hispanic  whites)  and  935  randomly 
selected  controls.  Exposure  status  was 
assigned  to  infants  according  to  reported 
maternal  residence  in  a  given 
municipality  at  the  time  of  birth.  The 
assigned  THM  levels  came  from  a  water 
survey  conducted  in  1987  in  the  state  of 
Iowa  so  the  exposure  information  came 
from  aggregate  data  Odds  ratios  were 
computed  using  multiple  logistic 
regression  to  control  for  measured 
con  founders  (including  smoking,  but 
not  alcohol  consumption).  The  authors 
reported  an  increased  risk  for  lUGR 
associated  with  residence  in 
communities  where  chloroform  levels 
exceeded  10  ug/l  (0R=1.8:  95%  0=1.1- 
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2.9).  Prematurity  was  not  associated 
with  chloroform  exposure  and  the  risk 
for  low  birthweight  was  only  slightly 
increased  (0R=1.3:  95%  CI=0.8-2.2). 

The  authors  considered  the  results  of 
this  study  to  be  preliminary. 
Accordingly,  they  should  be  interpreted 
with  caution.  They  considered  the  major 
limitations  of  the  study  to  involve 
assessment  and  classification  of 
individual  exposure,  the  potential 
misclassification  due  to  residential 
mobility  and  the  fluctuation  of  THM 
levels. 

Aschengrau  et  al.  (1993)  conducted  a 
case-control  study  in  Massachusetts  to 
determine  the  relationship  between 
community  drinking  water  quality  and 
a  wide  range  of  adverse  pregnancy 
outcomes,  including  congenital 
anomalies,  stillbirths,  and  neonatal 
deaths.  The  data  were  obtained  during 
a  previous  study  of  14,130  pregnant 
women  who  delivered  infants  at 
Brigham  and  Women's  Hospital  in 
Boston  between  1977  and  1980. 
Drinking  water  quality  information 
came  from  routine  analyses  of  the  metal 
and  chemical  content  of  Massachusetts 
public  water.  An  attempt  was  made  to 
link  each  woman  in  the  study  to  the 
result  of  the  water  analyses  conducted 
in  her  town  at  the  time  of  her 
pregnancy.  Information  was  also 
obtained  on  drinking  water  source  and 
chiorination  of  surface  water.  Drinking 
water  samples  from  155  towns  were 
linked  to  2.348  pregnant  women  to 
estimate  exposure  for  the  case-control 
study- 

A  large  number  of  exploratory 
analyses  were  conducted  with  this  data 
set,  which  demonstrated  both  increases 
and  decreases  in  risk  associated  with 
various  water  quality  parameters.  A 
higher  frequency  of  stillbirths  was 
correlated  with  chiorination  and 
detectable  lead  levels,  cardiovascular 
defects  were  associated  with  lead  levels, 
CNS  defects  with  potassium  levels,  and 
face,  ear,  and  neck  anomalies  with 
detectable  silver  levels.  A  decrease  in 
neonatal  deaths  was  associated  with 
detectable  fluoride  levels. 

The  authors  indicated  that  the 
findings  from  this  study,  being  non- 
specific, must  be  considered  as 
preliminary  given  the  problems  and 
limitations  of  the  exposure  assessment 
and  the  lack  of  an  a  priori  study 
hypothesis.  They  indicated  a  need  for 
further  research  (Aschengrau  et.  al. 
1993). 

The  New  Jersey  Department  of  Health 
recently  reported  the  results  of  a  cross- 
sectional  study  and  a  case-control  study 
evaluating  the  association  of  drinking 
water  contaminants  with  birth  weigh; 
and  selected  birth  defects  (Bove  et  al. 


1992a  and  b).  Four  counties  selected  for 
the  study  were  included  because  they 
had  the  highest  levels  of  monitored 
drinking  water  and  they  were  served  by 
well  defined  public  water  systems 
which  used  ground  and  surface  water, 
or  a  mixture  of  these  sources.  The 
exposures  evaluated  total  volatile 
organic  contaminants  (VOCs)  as  well  as 
individual  VOCs  such  as 
trichloroethylene,  tetrachloroethylene. 
carbon  tetrachloride,  benzene  and 
THMs.  The  cross  sectional  study  base 
included  81,055  live  single  births  and 
599  single  fetal  deaths  between  January, 
1985  and  December,  1988:  593  mothers 
were  interviewed  in  the  case  control 
study.  Exposure  scenarios  to  THMs 
were  stratified  as  follows:  >20-40  jig/L, 
>40-60  ng/L.  >60-80  ^lg/L,  and  >80  \ig/ 

In  the  cross  sectional  study,  ORs  with 
exposure  to  THMs  >80  ng/L  were 
elevated  for  low  term  birth  weight 
(OR=1.34;  95%  CI=1. 13-1.6;  adjusted 
OR=1.29:  95%  CI=1.08-1.5),  small  for 
gestational  age  (OR=1.22;  95%  CI=1.12- 
1.3:  adjusted  0R=1.14:  95%  CI=1.04- 
1.3),  and  prematurity  (OR=1.09:  95% 
CI=0.99-1.2:  adjusted  OR=1.04;  95% 
CI=0.94-1.1).  Among  birth  defects,  the 
ORs  were  elevated  for  all  surveillance 
malformations:  0R=1.53;  95%  CI=1.14- 
2.1;  central  nervous  system  defects 
OR=2.6:  95%  CI=1.48-4.6:  neural  tube 
defects:  OR=2.98:  95%  CI=1. 25-7.1;  and 
cardiac  defects:  OR=  1.44;  95% 
CI=0.97-2.1.  In  the  case  control  study, 
associations  were  found  between  THMs 
>80  (ig/L  and  neural  tube  defects 
(OR=4.25:  95%  CI=1.02-17.7)  and 
between  THM  levels  >15  jig/L  and 
cardiac  defects  (OR=2.0;  95%  CI=  0.94- 
4.5).  The  authors  note  their  findings 
should  be  interpreted  with  caution 
because  of  possible  exposure 
misclassification.  unmeasured 
confounding,  and  associations  which 
could  be  due  to  chance  occurrences. 
Although  the  case  control  study 
included  interviews  of  mothers  for 
information  about  residence  and  various 
risk  factors,  the  authors  reported  a 
number  of  limitations  in  the 
interpretation  of  the  results  from  the 
case  control  study,  especially  as  a  result 
of  selection  bias.  Evaluation  of  selection 
bias  indicated  that  the  bias  led  to  an 
overestimate  of  the  associations  with 
THM  levels. 

Some  members  of  the  Reg  Neg 
committee  viewed  that  these  studies 
indicate  the  possibility  of  a  reproductive 
risk  related  to  exposure  to  disinfectant 
by-products.  As  a  result  of  this  concern. 
EPA  convened  a  panel  of  experts  to 
review  the  epidemiology  studies 
described  above  (USEPA,  1993a).  The 
panel  concluded  that  the  studies  by 


Bove  et  al.  (1992a  and  b)  were  useful  for 
hypothesis  generation  and  identification 
of  a  number  of  areas  for  further  research. 
The  panel  further  concluded  that  the 
findings  were  limited  by  a  number  of 
issues  surrounding  study  design  and 
data  analysis.  Some  of  the  limitations 
included  untested  assumptions  of 
maternal  exposure  to  chlorinated  water, 
limitations  in  the  exposure  assessment 
for  THMs  and  other  disinfection  by- 
products, possibility  for  exposure 
misclassification.  confounding  risk 
factors  and  that  some  of  these  findings 
may  have  been  due  to  chance. 

d.  Request  for  Public  Comments.  EPA 
requests  comments  on  the  significance 
of  the  epidemiological  studies  with 
chlorine  and  chloramines  as  indicators 
of  risk.  EPA  recognizes  that  there  are 
different  interpretations  of  these 
epidemiological  studies  and  specifically 
solicits  comment  on  the  rationale  for 
EPA's  interpretations.  EPA  further 
requests  comments  on  the  studies 
suggesting  a  reproductive  risk  related  to 
disinfectant  by-product  exposure. 

4.  Chlorine  Dioxide.  Chlorite  and 
Chlorate 

Chlorine  dioxide  is  used  as  a 
disinfectant  in  drinking  water  treatment 
as  well  as  an  additive  with  chlorine  to 
control  tastes  and  odors  in  water 
treatment.  It  has  also  been  used  for 
bleaching  pulp  and  paper,  flour  and  oils 
and  for  cleaning  and  tanning  of  leather. 
Chlorine  dioxide  is  a  strong  oxidizer 
that  does  not  react  with  organics  in  the 
water,  as  does  chlorine,  to  produce  by- 
products such  as  the  trihalomethanes. 
Chlorine  dioxide  is  fairly  unstable  and 
rapidly  dissociates  into  chlorite,  and 
chloride  in  water.  Chlorate  may  also  be 
formed  as  a  resuh  of  inefficient 
generation  or  generation  of  chlorine 
dioxide  under  very  high  or  low  pH 
conditions.  The  dissociation  of  chlorine 
dioxide  into  chlorite  and  chloride  may 
be  reversible  with  some  chlorite 
converting  back  to  chlorine  dioxide  if 
free  chlorine  is  available.  Chlorite  ion  is 
generally  the  primary  product  of 
chlorine  dioxide  reduction.  The 
distribution  of  chlorite,  chloride  and 
chlorate  is  infiuenced  by  pH  and 
sunlight.  Chlorite,  (as  the  sodium  sah). 
is  used  in  the  onsite  production  of 
chlorine  dioxide  and  as  a  bleaching 
agent  by  itself,  for  pulp  and  paper, 
textiles  and  straw.  Chlorite  is  also  used 
to  manufacture  waxes,  shellacs  and 
varnishes.  Chlorate,  as  the  sodium  salt, 
was  once  a  registered  herbicide  to 
defoliate  cotton  plants  during  harvest,  to 
tan  leather  and  in  the  manufacture  of 
dyes,  matches,  explosives  as  well  as 
chlorite. 
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Occurrence  and  Ha 
Based  on  information 
Industry  Data  Base  ( 
estimated  that  for 
greater  than  10,000 
approximately  10%  of  community 
surface  water  systems  terving  12.4 
million  people  and  1%  of  community 
ground  water  systems,  serving  0.2 
million  people  currently  use  chlorine 
dioxide  for  disinfection  in  the  United 
States.  It  was  assumed  that  none  of  the 


Tabl^  V-5:— Summary  of  Occurrence  Data  For  Chlorine  Dioxide  and  Chlorite 
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smaller  community  systems  (fewer  than 
10.000  p>eople)  use  chlorine  dioxide 
(WIDE,  1990). 

Table  V-5  presr.nts  occurrence 
information  available  for  chlorine 
dioxide,  chlorate,  and  chlorite  in 
drinking  water.  Descriptions  of  these 
surveys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water."  (USEPA.  1992a).  Typical 


dosages  of  chlorine  dioxide  used  as  a 
disinfectant  in  drinking  water  treatment 
facilities  appear  to  range  from  0.6  to  1.0 
mg/L.  For  plants  using  chlorine  dioxide, 
median  concentrations  of  chlorite  and 
chlorate  were  found  to  be  240  and  200 
Mg/L,  respectively.  However,  tne  data 
base  upon  which  these  numbers  are 
based  is  very  limited.  A  more  extensive 
discussion  of  chlorine  dioxide  and 
chlorite  occurrence  is  described  in 
section  VI.  of  this  preamble. 
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ceiling.  EPA  requests  any  additional 
data  on  known  concentrations  of 
chlorine  dioxide,  chlorate  and  chlorite 
in  drinking  water,  food  and  air. 

Health  Effects.  The  following  health 
effects  information  is  summarized  from 
the  draft  Drinking  Water  Health  Criteria 
Document  for  Chlorine  Dioxide, 
Chlorite  and  Chlorate  (USEPA,  1994c). 
Studies  cited  in  this  section  are 
summarized  in  the  draft  criteria 
document. 

As  noted  above,  chlorine  dioxide  is 
fairly  unstable  and  rapidly  dissociates 
predominantly  into  chlorite  and 
chloride,  and  to  a  lesser  extent,  chlorate. 
There  is  a  ready  interconversion  among 
chemical  species  in  water  (before 
administration  to  animals)  and  in  the 
gut  (after  ingestion).  Therefore,  what 
exists  in  water  or  the  stomach  is  a 
mixture  of  these  chemical  species  and 
possibly  their  reaction  products  with 
the  gastrointestinal  contents.  Thus,  the 
toxicity  information  on  chlorite,  the 
predominant  degradation  product  of 
chlorine  dioxide,  may  also  be  relevant 
to  characterizing  chlorine  dioxide 


toxicity.  In  addition,  studies  conducted 
with  chlorine  dioxide  may  be  relevant 
to  characterizing  the  toxicity  of  chlorite. 
As  a  result,  the  toxicity  data  for  one 
compound  are  considered  applicable  for 
addressing  toxicity  data  gaps  for  the 
other. 

The  main  health  effects  associated 
with  chlorine  dioxide  and  its  anionic 
by-products  include  oxidative  damage 
to  red  blood  cells,  delayed 
neurodevelopment  and  decreased 
thyroxine  hormone  levels.  Chlorine 
dioxide,  chlorite  and  chlorate  are  well 
absorbed  by  the  gastrointestinal  tract 
and  excreted  primarily  in  urine.  Once 
absorbed,  ^^1-iadiolabeled  chlorine 
dioxide,  chlorite  and  chlorate  are 
distributed  throughout  the  body. 
Lethality  data  for  ingested  chlorine 
dioxide  have  not  been  located  in  the 
available  literature.  A  lethal 
concentration  for  guinea  pigs  by 
inhalation  was  reported  at  150  ppm. 
Oral  LDso  values  for  chlorite  have  been 
reported  at  100  to  140  mg/kg  in  rats.  A 
more  recent  study  indicates  that  the  oral 
LDso  may  be  closer  to  200  mg/L.  Limited 
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data  suggest  an  oral  LD^  value  between 
.SCO  to  1500  mg/kg  for  chlorate  in  dogs. 

In  subchronic  and  chronic  studies, 
animals  given  chlorine  dioxide  treated 
water  exhibited  osmotic  fragility  of  red 
blood  cells  (1  mg/kg/d),  decreased 
thyroxine  hormone  levels  (14  mg/kg/d). 
possibly  due  to  altered  iodine 
metabolism  and  hyperplasia  of  goblet 
cells  and  inflammation  of  nasal  tissues. 
The  nasal  lesions  are  not  considered 
related  to  ingested  chlorine  dioxide. 
However,  it  is  not  clear  if  the  nasal 
effects  are  due  to  off-gassing  of  chlorine 
dioxide  from  the  sipper  tube  of  the 
animal  water  bottles,  or  from  dermal 
contact  while  the  animal  drinks  from 
the  sipper  tube.  In  addition,  the  chlorine 
dio.xide  treated  group  drank  water  at  a 
pH  of  4.7  which  may  also  have 
contributed  to  the  nasal  tissue 
inflammation.  The  concentration 
associated  with  this  effect  (25  mg/L)  is 
considerably  greater  than  what  would 
be  found  in  drinking  water. 

Studies  evaluating  developmental  or 
reproductive  effects  have  described 
decreases  in  the  number  of  implants  and 
live  fetuses  per  dam  in  female  rats  given 
chlorine  dioxide  in  drinking  water 
before  mating  and  during  pregnancy. 
Delayed  neurodevelopment  has  been 
reported  in  rat  pups  exposed  perinatally 
to  chlorine  dioxide  (14  mg/kg/d)  or 
chlorite  (3  rag/kg/d)  treated  water. 
Delayed  neurodevelopment  was 
assessed  by  decreased  locomotor 
activity  and  decreased  brain 
development. 

Subchronic  studies  with  chlorite 
administered  to  rats  via  drinking  water 
resulted  in  transient  anemia,  decreased 
red  blood  cell  glutathione  levels  and 
increased  hydrogen  peroxide  formation 
at  doses  greater  than  5  mg/kg/d.  Chlorite 
administration  orally  to  cats  at  a  dose  of 
7  mg/kg/d  produced  10  to  40  percent 
methemoglobin  formation  widiin  a 
couple  of  hours  Following  dosing. 
Exposure  to  chlorite  in  drinking  water 
resulted  in  an  increased  turnover  of  red 
blood  cells  in  cats  rather  than  oxidation 
of  hemoglobin. 

Oral  studies  with  chlorate  also 
demonstrate  effects  on  hematological 
parameters  and  formation  of 
methemoglobin,  but  at  much  higher 
doses  than  chlorite  (157-256  mg/kg/d). 

No  dear  tumorigenic  activity  has  been 
observed  in  animals  given  oral  doses  of 
chlorine  dioxide,  chlorite  or  chlorate. 
Chlorine  dioxide  concentrates  did  not 


increase  the  incidence  of  lung  tumors  in 
mice  nor  was  any  initiating  activity 
observed  in  mouse  skin  or  rat  liver 
bioassays.  Lung  and  li\'er  tumors  were 
increased  in  mice  given  sodium 
chlorite;  however,  the  incidence  was 
within  the  historical  range  for  these 
tumor  types.  Carcinogenic  studies^on 
chlorate  were  not  located  in  the 
available  literature.  Chlorate  has  been 
reported  to  be  mutagenic  in  bacterial 
and  Dmsophila  tests.  EPA  has  classified 
chlorine  dioxide  and  chlorite  in  Group 
D;  not  classifiable  as  to  human 
carcinogenicity.  This  classification  is  for 
chemicals  with  inadequate  evidence  or 
no  data  concerning  carcinogenicity  in 
animals  in  the  absence  of  human  data. 
EPA  has  not  classified  chlorate  with 
respect  to  carcinogenicity. 

There  are  a  number  of  cases  of 
poisoning  in  humans  who  used  chlorate 
as  an  herbicide.  Effects  observed 
following  exposures  to  11  to  3,400  mg/ 
kg  include  cyanosis,  renal  failure, 
convulsions  and  death.  The  lowest 
lethal  dose  reported  in  adults  is 
approximately  200  mg/kg.  It  is  not  clear 
if  this  is  the  actual  dose  received  or  if 
other  components  in  the  formulation 
were  contributors  to  the  toxicity.  In  an 
epidemiology  study  of  a  community 
where  chlorine  dioxide  was  used  as  the 
primary  drinking  water  disinfectant  for 
12  weeks,  no  consistent  changes  were 
observed  in  the  clinical  parameters 
measured. 

Three  studies  have  been  selected  as 
the  basis  for  the  RfD  and  MRDLG  for 
chlorine  dioxide.  These  studies  identify 
a  NOAEL  of  3  mg/kg/d  and  a  LOAEL  of 
approximately  10  mg/kg/d.  A  NOAEL  of 
3  mg/kg/d  has  been  identified  in  an  8 
week  rat  study  by  Orme  et  al.  (1985).  In 
this  study,  chlorine  dioxide  was 
administered  to  female  rats  via  drinking 
water  at  concentrations  of  0,  2,  20  and 
100  mg/L  before  mating,  during 
gestation  and  lactation  until  the  pups 
were  21  days  old.  Based  on  body  weight 
and  water  consumption  data,  these 
concentrations  correspond  to  doses  of  1, 
3  and  14  mg/kg/d.  No  effects  were  noted  . 
in  dams.  Pups  in  the  high  dose  group 
(14  mg/kg/d)  exhibited  decreased 
exploratory  and  locomotor  activity  and 
a  significant  depression  of  thyroxine. 
These  effects  were  not  observed  at  the 
3  mg/kg/d  dose  level.  In  a  second 
experiment,  pups  were  given  14  mg/kg/ 
d  chlorine  dioxide  directly  by  gavage 
during  postnatal  days  5  through  20.  A 


greater  and  more  consistent  delay  in 
neurobehavioral  activity  was  observed 
along  with  a  greater  depression  in 
thyroxine.  Analysis  of  the  DNA  content 
of  cells  in  the  cerebellum  from  animals 
in  the  high  dose  drinking  water  group 
(14  mg/kg/day)  at  postnatal  day  21  and 
the  gavage  group  at  day  11  indicated  a 
significant  depression  (Taylor  and 
Pfohl,  1985).  Another  study  confirmed 
14  mg/kg/d  as  a  LOAEL  b^ed  on 
decreased  brain  cell  proliferation  in  rats 
exposed  postnatally  by  gavage  (Toth  et 
al..  1990). 

The  no-effect  level  of  3  mg/kg/day  is 
qlso  supported  by  a  monkey  study 
(Bercz  et  al.,  1982).  where  animals  were 
given  chlorine  dioxide  at  concentrations 
of  0.  30,  100  or  200  mg/L  in  drinking 
water  following  a  rising  dose  protocol. 
These  concentrations  correspond  to 
doses  of  0.  3.5,  9.5  and  11  mg/kg/d 
based  on  animal  body  weight  and  water 
consumption.  Animals  showed  .signs  of 
dehydration  at  the  high  dose;  exposure 
was  discontinued  at  that  dose  (11  mg/ 
kg/d).  A  slight  depression  of  thyroxine 
was  observed  following  exposure  to  9.5 
mg/kg/d.  No  effects  were  seen  with  3.5 
mg/kg/d,  which  is  considered  the 
NOAEL. 

MRDLG  for  Chlorine  Dioxide.  EPA  is 
proposing  an  MRDLG  for  chlorine 
dio.xide  based  on  developmental 
neurotoxicity  following  a  Category  III 
approach.  Using  a  NOAEL  of  3  mg/kg/ 
d  and  an  uncertainty  factor  of  300,  an 
RfD  of  0.01  mg/kg/d  for  chlorine  dioxide 
is  calculated.  An  uncertainty  factor  of 
300  is  used  to  account  for  differences  in 
response  to  toxicity  within  the  human 
population  and  between  humans  and 
animals.  This  factor  also  accounts  for 
lack  of  a  two-generation  reproductive 
study.  Availability  of  an  acceptable  two- 
generation  reproduction  study  would 
likely  reduce  the  total  uncertainty  factor 
to  100.  The  Chlorine  Dioxide  panel  of 
the  Chemical  Manufacturers  Association 
is  conducting  a  two-generation 
reproductive  study  with  chlorite  to 
address  this  data  gap.  EPA  will  review 
the  results  of  this  study  and  determine 
if  any  changes  to  the  RfD  for  chlorine 
dioxide  are  warranted. 

After  adjusting  for  an  adult 
consuming  2  L  water  per  day,  an  RSC 
of  80  percent  is  applied  to  calculate  an 
MRDLG  of  0.3  mg/L.  An  RSC  of  80%  is 
used  since  most  chlorine  dioxide 
exposure  is  likely  to  come  from  a 
drinking  water  .source. 


_     .Img,'kg/dx70kgx0.8 

MRDLG  = ^-^ =  0.J  mg/L  (rounded ) 

300x2L'day 
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The  Drinking  W  iter  Committee  of  the 
Science  Advisory  1  Joard  (SAB)  agreed 
with  the  use  of  the  Orme  et  al.  (1985) 
study  as  the  basis  I  or  the  MRDLG  and 
suggested  that  an  i  ncertainty  factor  of 
100  be  applied  (U5  EPA.  1992c).  They 
also  suggested  that  a  child's  body 
weight  of  10  kg  and  water  consumption 
of  1  L/d  may  be  m<ire  appropriate  for 
setting  the  MRDLC  than  the  adult 
parameters,  given  i  he  acute  nature  of  the 
toxic  effect.  EPA  requests  comments  on 
the  SAB's  suggestion. 

EPA  also  request  s  comment  on  the 
appropriateness  of  the  300-fold 
uncertainty  factor, 
as  the  basjs  for  the 


the  studies  selected 
RfD.  and  the  80% 


relative  source  contribution. 


MCLGforChlori 
developmental  rat 
al.  (1990)  has  been 


e.  The 

itudy  by  Mobley  et 

selected  to  serve  as 


the  basis  for  the  Rf  )  and  MCLG  for 
chlorite.  Other  stu<  ies  reported  effects 
at  doses  higher  tha  i  the  Mobley  et  al. 
study.  In  this  stud] ,  female  Sprague- 
Dawley  rats  (12/gr(iup)  were  given 
drinking  water  con  taining  0,  20,  or  40 


mg/L  chlorite  (0,  3 


kg/day)  as  the  sodi  jm  salt  beginning  10 
days  prior  to  breed  ing  with  untreated 
males  until  the  puj  is  were  sacrificed  at 
35  to  42  days  postc  onception  (a  total 
exposure  of  9  weel  s).  Exploratory 
activity  was  depre;  sed  in  the  pups 
treated  with  3  mg/ 
postconception  da 


The  Drinking  W 
EPA  Science  Advi 
that  EPA  consider 
the  child  body  wei 
water  consumptior 
the  adult  default 
comments  on  the 
along  with  the 
basis  for  the  MCLG , 
factor  and  the  RSC 


stut  y 


MCLG  for  Chlordte 
considered  inadeq 
MCLG  for  chlorate 
NOAEL  of  0.036 
tested)  was  identi 
al.  (1982)  humane 
following  a  12- 
chlorate  in  drinkin 
identified  from  an 
considerably  high( 
mg/kg/d).  Howevei 
to  humans  (200  m 
greater  than  this 
No  information  is 
characterize  the 
toxicity  between 


;ari 


tfe 


or  6  rng  chlorite  ion/ 


g/day  chlorite  on 
s  36-37  but  not  on 


days  38—40.  Pups  from  the  high 
exposure  group  also  exhibited 
depressed  exploratory  behavior  during 
days  36-39  postconception  (p<0.05). 
Exploratory  activity  was  comparable 
among  the  treated  and  control  groups  on 
postconception  days  39—41.  No 
significant  differences  in  serum  total 
thyroxine  or  triiodothyronine  were 
observed  between  treated  and  control 
pups.  Free  thyroxine  was  significantly 
elevated  in  the  6  mg/kg/day  pups.  A 
LOAEL  of  3  mg/kg/day  was  determined 
in  this  study  based  on  the 
neurobehavioral  effect  (depressed 
exploratory  behavior)  in  rats.  This 
endpoint  is  similar  to  that  reported  for 
chlorine  dioxide. 

EPA  had  considered  using  a  study  by 
Heffernan  et  al.  (1979)  which  described 
dose-related  decreases  in  red  blood  cell 
glutathione  levels  from  rats  orally 
exposed  to  chlorite  in  drinking  water  for 
up  to  90  days.  The  decreases  in 
glutathione  were  accompanied  by 
decreases  in  red  blood  cell 
concentration,  hemaglobin 
concentration  and  packed  red  cell 
volume.  Taken  together,  these  effects 
were  considered  refiective  of  oxidative 
stress  resulting  from  the  ingested 
chlorite.  In  this  study,  a  NOAEL  of  1 
mg/kg/d  and  LOAEL  og  5  mg/kg/d  were 
identified. 

The  EPA  Science  Advisory  Board  had 
cautiously  agreed  with  the  selection  of 


the  Heffernan  et  al.  (1979)  study  as  the 
basis  for  the  RfD,  but  noted  that  the 
endpoint  would  likely  be  controversial 
since  normal  fluctuations  occur  with 
glutatione  levels.  Thus  this  effect,  alone, 
may  not  necessarily  be  the  result  of 
chlorite  exposure.  The  EPA  RfD 
workgroup  was  unable  to  reach 
consensus  on  decreased  glutathione 
levels  as  an  appropriate  endpoint  to 
base  an  RD.  They  agreed  with  the 
selection  of  the  Mobley  et  al.  (1990) 
study  since  the  endpoint, 
developmental  neurotoxicity, 
represented  the  next  critical  effect  and 
was  consistent  with  the  toxicity 
observed  with  chlorine  dioxide. 

Following  a  Category  III  approach, 
EPA  is  proposing  an  MCLG  of  0.08  for 
chlorite.  The  MCLG  is  based  on  an  RfD 
of  0.003  determined  from  the  LOAEL  of 
3  mg/kg/day  from  the  Mobley  et  al. 
study.  This  endpoint  was  selected  since 
it  is  similar  to  that  reported  for  chlorine 
dioxide.  An  uncertainty  factor  of  1,000 
is  us^d  in  the  derivation  of  the  RfD  and 
MCLG  to  account  for  use  of  a  LOAEL 
from  an  animal  study. 

After  adjusting  for  an  adult 
consuming  2  L  water  per  day,  an  RSC 
of  80%  is  applied  to  calculate  an  MCLG 
of  0.08  mg/L.  An  RSC  of  80%  was  used 
since  most  exposure  to  chlorite  is  likely 
to  come  from  drinking  water. 


.  .^.  ^     3  mg/kg/day  x  70  kg  x  0.8 

MCLG  = ^ =  0.08  mg,L  (rbundcd) 
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m  ;/kg/d  (the  only  dose 
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po  enti 


1,000x2  L/day 


only  human  NOAEL  and  200  mg/kg/d, 
the  apparent  human  lethal  dose.  Thus, 
EPA  considers  the  data  base  too  weak  to 
derive  a  separate  MCLG  for  chlorate  at 
this  time.  The  Agency  will  continue  to 
evaluate  the  animal  data  and  any  new 
information  that  become  available  for 
future  consideration  of  an  MCLG  for 
chlorate. 

EPA  requests  comments  on  the 
decision  not  to  propose  an  MCLG  for 
chlorate  at  this  time. 

5.  Chloroform 

Chloroform  Itrichloromethane,  CAS 
No.  67-66-3)  is  a  nonflammable, 
colorless  liquid  with  a  sweet  odor  and 
high  vapor  pres.sure  (200  mm  Hg  at  25 
°C).  It  is  moderately  soluble  in  water  (8 
gm/L  at  20  °C)  and  soluble  in  organic 
solvents  (log  octanol/water  partition 
coefficient  of  1.97).  Chloroform  is  used 
primarily  to  manufacture  fluorocarbon- 
22  (chlorodifluoromelhane)  which  in 
turn  is  used  for  refrigerants  and 
fluoropolymer  synthesis.  A  small 


percentage  of  the  manufactured 
chloroform  is  used  as  an  extraction 
solvent  for  various  products  (e.g.  resins, 
gums).  In  the  pa.st,  chloroform  was  used 
in  anesthesia  and  medicinal 
preparations  and  as  a  grain  fumigant 
ingredient.  Chloroform  can  be  released 
to  the  environment  from  direct 
(manufacturing)  and  indirect 
(processing/use)  sources  and  chloroform 
is  a  prevalent  chlorination  disinfection 
by-product.  Volatilization  is  the 
principle  mechanism  for  removal  of 
chloroform  from  lakes  and  rivers. 
Chloroform  bioconcentrates  slightly  in 
aquatic  organisms  and  adsorbs  poorly  to 
sediments  and  soil.  Chloroform  can  be 
biodegraded  in  water  and  soil  (half-life 
of  weeks  to  months)  and  ground  water 
(half-life  of  months  to  years),  and  photo- 
oxidized  in  air  (half-life  of  months). 

Occurrence  and  Human  Exposure. 
The  principle  source  of  chloroform  in 
drinking  water  is  the  chemical 
interaction  of  chlorine  with  commonly 
present  natural  humic  and  fulvic 
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substances  and  other  precursors      • 
produced  by  either  normal  organic 
decomposition  or  by  the  metabolism  of 
aquatic  biota.  Because  humic  and  fulvic 
material  are  generally  found  at  much 
higher  concentrations  in  surface  water 
sources  than  in  ground  water  sources, 
surface  water  systems  have  higher 
frequencies  of  occurrence  and  higher 
concentrations  of  chloroform  than 
ground  water  systems.  Several  water 
quality  factors  affect  the  formation  of 
chloroform  including  Total  Organic 
Carbon  (TOC).  pH,  and  temperature. 
Different  treatment  practices  can  reduce 

Table  V6.- 


the  formation  of  chloroform.  These 
include  the  use  of  precursor  removal 
technologies  such  as  coagulation/ 
filtration,  granular  activated  carbon 
(GAC).  and  membrane  filtration  and  the 
use  of  chlorine  dioxide,  chloramination, 
and  ozonation. 

Table  V-6  presents  oixurrence 
information  available  for  chloroform  in 
drinking  water.  Descriptions  of  these 
sur\-eys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water."  (USEPA,  1992a).  The  table  lists 


six  surveys  conducted  by  Federal  and 
private  agencies.  Median  concentrations 
of  chloroform  in  drinking  water  appear 
to  range  from  14  to  57  j^L  for  surface 
water  supplies  and  <0.5  jjig/L  for 
ground-water  supplies  (many  of  which 
do  not  disinfect).  The  lower  bound 
median  concentration  for  chloroform  in 
surface  water  supplies  is  biased  to  the 
low  side  because  concentrations  in  this 
sur\ey  were  measured  in  the  plant 
effluent;  the  formation  of  chloroform 
would  be  expected  to  increase  in  the 
distribution  in  sy'stems  using  chlorine  as 
their  residual  disinfectant. 


-Summary  of  OccuftREr4CE  Data  For  Chloroform 

(OccufrerKe  of  Chloroform  in  Drinking  Water] 


Concentration  (uo/L 

Survey  (year) 

1  OTAtinn 

Sample  information  (hto.  of  samples) 

Rage 

Mean 

Median 

Other 

CWSS  (1978)  Brass 

450  Water 
Supply 

Finished  Water  (1.100): 

Positive 

etaL.  1981- 

Detec- 

Systems 

tions: 

>600  Rural 
Systems 

Surface  Water _ 

Ground  Water 

360 
3<0.5 

*97% 

'34% 

RWS  (1978-1980) 

Drinking  Water  from:  

Postive 

Brass.  1981. 

Detec- 

(>2,000 

tion: 

House- 

holds) 

945  GW  Sys- 

Surface Water  

384 
385 

57 
<0.5 

'82% 

Grourxl  Water  

*  1 70/0 

GWSS  (1980-1981) 

90th  per- 
centile 

Westricketal.  1983. 

tems: 

(466  Ran- 

Serving >10.000  (327) 

Max  300 

05 

17 

dom  and 

479 

Sennng<l0.000  (618)  „ 

Max.  430 

0 

7.8 

Nonrando- 

m) 

EPA.  199*a?(1984- 

Unregulated 

Sarrpled  at  the  Plant  (5.806)  

17 

5 

1991). 

Ck)ntam»- 
nant  Data 
Base — 
Treatment 
Facilities 
from  19 
States 

EPA.  1992b2(1987- 

Disinfection 
By-Prod- 

Finished  Water 

Positive 

1991). 

Detec- 

ucts Field 

tions: 

Studies 

At  the  Plant  (73)  

<02-240 

36 

28 

96% 

D«stnk)ution  System  (56)  „ 

<0.2-340 

57 

42 

98% 

EPA/AMWA/COHS^ 

35  Water  Util- 

Sarrples  from  Clearwell    

Max  130 

^6-15 

75%  of 

(1988-1989). 

ites  Nation- 
wide 

Data 

was 

Below 

33MgL 

Krasoer  et  a!..  1989b  . 

■■ 

Effluent  for  4  Quarters 

14 

'  Dates  indicate  period  of  sample  collection. 

2  May  riot  be  representative  of  national  occurrence 

'Mean  of  the  positives. 

*  Of  systems  sampled. 

^  Range  of  medians  for  indivlduai  quarters. 

AMWA  Association  of  Metropolitan  Agencies. 

CDHS  California  Department  of  Health  Services. 

CWSS  Communrty  Water  Supply  Survey.   . 

GWSS  Ground  Water  Supply  Survey. 

RWS  Fhjrat  Water  Survey. 

EPA  Environmental  Protection  AgerKy. 
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Several  studies  h.  ive  assessed 
inhalation  exposuni  to  chloroform.  The 
major  source  of  the  «  data  is  from  the 
USEPA's  Total  Exp  wure  Assessment 
Methodology  (TEA]  A)  studies,  which 
measured  chloroform  exposure  to 
approximately  750  }ersons  in  eight 
geographic  areas  ftt  m  1980  to  1987. 
Personal  exposure  to  chloroform  from 
air  was  measured  o  'er  a  12-hour  period 
(excluding  showers  for  individuals  in 
three  areas.  The  ave  rage  exposures  were 
reported  to  range  from  4  to  9  ng/m^  in 
New  Jersey  and  Baltimore,  and  about  0.5 
to  4  \ig/m^  in  California  cities  (Wallace, 
1992).  In  the  1987  I  os  Angeles  TEAM 
study,  chloroform  i  i  indoor  air  was 
measured  in  the  liv  ng  room  and 
kitchen  of  private  n  isidences.  Observed 
mean  indoor  conce:  itrations  ranged 
from  0.9  to  1.5  jig/n  i^  (Pellizzari  et  al., 
1989  and  Wallace  e  al.,  1990  in 
Wallace,  1992).  For  outdoor  levels,  the 
12-hour  average  ou  door  concentrations 
measured  in  the  Ca  ifomia  and  New 
Jersey  TEAM  studit  s  ranged  from  0.2  to 
0.6  »ig/m^  and  0.1  t<  1.5  ng/m\ 
respectively  (Pellirari  et  al.,  1989, 
Wallace  et  al.,  1990  and  PEI  et  al.,  1989 
in  Wallace,  1992). 

Given  the  limitec  exposure  data  in 
air,  inhalation  expo  >ure  can  be 
estimated  using  an  nhalation  rate  of  20 
m'/day.  Resulting  estimates  for  average 
ambient  air  exposuies  range  from  2  to 
30  jig/d  and  18-30  |  tg/d  for  average 
indoor  air  exposure  5.  However,  based 
on  the  personal  air  nonitoring  data,  a 
potentially  higher  average  inhalation 
exposure  is  indicatt  d  with  a  range  of  10 
to  180  ^g/d. 

Two  studies  anal  'zed  some  foods  for 
chloroform.  In  a  pil  )t  market  basket 
survey  of  four  food  groups  at  five  sites, 
measured  chlorofor  n  levels  were  as 
follows:  dairy  composite,  17  ppb  (1  of 
5  sites);  meat  compusite,  not  detected; 
oil  and  fat  composil  e,  trace  amounts  (1 
of  5  sites);  beverage  composite,  6  to  32 
ppb  (4  of  5  sites)  (Ei  itz  et  al.,  1982).  In 
a  study  of-15  table-ieady  food  items, 
chloroform  was  det  (cted  in  53%  of  the 
foods  tested:  butter  670  ppb;  cheddar 
cheese,  80  ppb;  plai  n  granola,  57  ppb; 
peanut  butter,  29  p]  h;  chocolate  chip 
cookies,  22  ppb;  fro  sen  fried  chicken 
dinner,  29  ppb;  anc  high  meat  dinner, 
17ppb(Heikes.  19f  7). 

Limited  data  are  <  yailable  to 
characterize  dietary  exposure  to 
chloroform.  Althou  ;h  some  uses  of 
chlorine  have  been  dentified  in  the 
food  production/fo(  d  processing  area, 
monitoring  data  are  not  adequate  to 
characterize  the  ma  jnitude  or  frequency 
of  exposure  to  chloi  oform.  Based  on  the 
limited  number  of  f  )od  groups  that  are 
believed  to  contain  chloroform  and  low 
levels  expected  in  a  mbient  and  indoor 


air,  EPA  assumes  that  drinking  water  is 
the  predominant  source  of  chloroform 
intake.  The  characterization  of  potential 
food  and  air  exposures  are  issues 
currently  under  review.  EPA  requests 
any  additional  data  on  known 
concentrations  of  chloroform  in 
drinking  water,  food,  emd  air. 

Health  Effects.  The  health  effects 
information  is  summarized  from  the 
draft  Drinking  Water  Criteria  Document 
for  Trihalomethanes  (USEPA.  1994d). 
Studies  cited  in  this  section  are 
summarized  in  the  criteria  document. 

Chloroform  has  been  shown  to  be 
rapidly  absorbed  upon  oral,  inhalation 
and  peritoneal  administration  and 
subsequently  metabolized.  The  reported 
mean  human  lethal  dose,  from  clinical 
observations  of  overdoses,  was  around 
630  mg/kg.  The  LDso  values  in  mice  and 
rats  have  been  reported  in  the  range  of 
908-1,400  mg/kg.  Several  reactive 
metabolic  intermediates  (e.g.  phosgene, 
carbene,  dichloromethyl  radicals)  can  be 
produced  via  oxidation  (major  pathway) 
or  reduction  (minor  pathway)  by 
microsomal  preparations.  Experimental 
studies  suggested  that  these  active 
metabolic  intermediates  are  responsible 
for  the  hepatic  and  renal  toxicity  and 
possibly,  carcinogenicity,  of  the  parent 
compound.  Animal  studies  suggest  that 
the  extent  of  chloroform  metabolism 
varies  with  species  and  sex.  The 
retention  of  chloroform  in  organs  after 
dosing  was  small.  Due  to  the  lipophilic 
nature  of  the  compound,  the  residual 
concentration  is  in  tissues  with  higher 
fatty  content.  In  humans,  the  majority  of 
the  tested  oral  intake  doses  (0.1  to  1  gm) 
were  excreted  through  the  lungs  in  the 
form  of  a  metabolite  CO2  or  as  the 
unchanged  compound.  Urinary 
excretion  levels  were  below  1%. 

Mammalian  bioeffects  following 
exposure  to  chloroform  include  effects 
on  the  central  nervous  system  (CNS), 
hepatotoxicity,  nephrotoxicity, 
reproductive  toxicity  and 
carcinogenicity.  Chloroform  caused  CNS 
depression  and  affected  liver  and 
kidney  function  in  humans  in  both 
accidental  and  long  term  occupational 
exposure  situations.  In  experimental 
animals,  chloroform  caused  changes  in 
kidney,  thyroid,  liver,  and  serum 
enzyme  levels.  These  responses  are 
discernible  in  mammals  from  exposure 
to  levels  of  chloroform  ranging  from  15 
to  290  mg/kg;  the  intensity  of  response 
was  dependent  upon  the  dose  and  the 
duration  of  the  exposure.  Ataxia  and 
sedation  were  noted  in  mice  receiving  a 
single  dose  of  500  mg/kg  chloroform. 
Short-term  exposure  to  the  low  levels  of 
chloroform  typically  found  in  air,  food, 
and  water  are  not  known  to  manifest 
acute  toxic  effects.  The  potential  for 


humAi  effects  from  chronic  lifetime 
exposure  is  the  basis  for  this  regulation. 

Developmental  toxicity  and 
reproductive  toxicity  have  been 
investigated  in  animals.  One 
developmental  study  reported  maternal 
toxicity  in  rabbits  administered 
chloroform  by  the  oral  route.  Decreased 
weight  gain  and  mild  fatty  changes  in 
liver  were  observed  in  dams  receiving 
50  mg/kg/day  (LOAEL);  the  maternal 
NOAEL  was  noted  to  be  35  mg/kg/day. 
There  was  no  evidence  of 
developmental  effects. 

The  data  from  a  7.5-year  oral  study  in 
dogs  conducted  by  Heywood  et  al. 
(1979)  were  used  to  calculate  the  RfD. 
EPA  considers  this  study  suitable  for  the 
RfD  derivation  since  it  is  a  chronic 
study  and  sensitive  indices  of 
hepatotoxicity  (serum  enzyme  levels, 
liver  histology)  of  sufficient  numbers  of 
experimental  animals  were  monitored. 
In  this  study,  chloroform  was 
administered  to  beagle  dogs  (16  per  dose 
group)  in  toothpaste  base  gelatin 
capsules  at  dose  levels  of  15  or  30  mg/ 
kg/day  6  days/week  for  7.5  years.  A 
LOAEL  of  15  mg/kg/day  was  established 
based  on  the  observation  of  hepatic  fatty 
cysts  in  treated  animals  at  both  doses. 
An  RfD  of  0.01  mg/kg/day  has  been 
derived  from  this  LOAEL  by  the 
application  of  an  uncertainty  factor  of 
1,000,  in  accordance  with  EPA 
guidelines. 

The  results  of  a  number  of  assays  to 
determine  the  mutagenicity  potential  of 
chloroform  are  inconclusive.  Studies  on 
the  in  vitro  genotoxicity  of  chloroform 
reported  negative  results  in  bacteria 
(Ames  assays),  negative  results  for  gene 
mutations  and  chromosomal  aberrations-" 
in  marrunalian  cells,  and  mixed  results 
in  yeasts.  In  vivo  and  in  vitro  DNA 
damage  tests  indicate  that  chloroform 
will  bind  to  DNA.  Gene  mutation  tests 
in  Drosophila  were  marginal,  whereas 
tests  for  chromosomal  aberrations  and 
sperm  abnormalities  were  mixed. 

Several  chronic  animal  studies 
confirmed  tUe  carcinogenicity  of 
chlorofornr.  Chloroform  induced 
hepatocellular  carcinomas  in  mice  when 
administered  by  gavage  in  com  oil  (NCI, 
1976).  Chloroform  also  induced  renal 
adenomas  and  adenocarcinoinas  in  male 
rats  regardless  of  the  carrier  vehicle  (oil 
or  drinking  water)  employed  (NCI,  1976; 
Roe  et  al.,  1979;  Jorgenson  et  al.,  1985). 

In  the  study  by  Jorgenson  et  al.  (1985), 
chloroform  was  administered  in 
drinking  water  to  male  Osbome-Mendel 
rats  and  female  B6C3F|  mice  at  doses  of 
0,  200,  400.  900  or  1,800  ppm  (0,  19,  38. 
81  or  160  mg/kg/day  in  rats  and  0,  34, 
65,  130  or  263  mg/kg/day  in  mice)  for 
2  years.  Chloroform  increased  the 
incidence  of  kidnev  tumors  in  male  rats 


in  a  dose-related  maimer.  The  combined 
incidence  of  renal  tubular  cell 
adenomas,  renal  tubular  cell 
adenocarcinomas,  and  nephroblastomas 
in  control,  200,  400.  900  and  1,800  ppm 
groups  were  5/301, 6/313,  7/148,  3/48, 
and  7/50,  respectively.  Jorgenson 's 
study  reported  no  statistically 
significant  increase  in  the  incidence  of 
hepatocellular  carcinomas  in  the  female 
mice  exposed  to  similar  doses  of 
chloroform  as  reported  in  the  1976  NCI 
study. 

Since  hepatic  changes  appeared  to  be 
related  to  the  com  oil  vehicle,  the 
interaction  of  com  oil  and  chloroform 
could  account  for  the  enhanced  hepatic 
toxicity  and  thus  for  the  difference  in 
the  NCI  and  Jorgenson  studies.  Because 
the  drinking  water  study  did  not 
replicate  hepatic  tumors  in  female  mice 
and  the  potential  role  of  com  oil  in 
enhancing  toxicity,  the  National 
Academy  of  Science  Subcommittee  on 
the  Health  Effects  of  Disinfectants  and 
Disinfection  By-Products  (NAS,  1987) 
recommended  that  male  rat  kidney 
tumor  data  obtained  from  Jorgenson's 
study  be  used  to  estimate  the 
carcinogenic  potency  of  chloroform. 
EPA  agreed  with  the  NAS 
Subcommittee  recommendation  for 
estimating  risks  of  chloroform  from 
drinking  water  exposures. 

Based  on  all  kidney  tumor  data  in 
male  Osbome-Mendel  rats  reported  by 
Jorgenson  et  al.  (1985).  EPA  used  a 
linearized  multistage  model  and  derived 
a  carcinogenic  potency  factor  for 
chlorofgrm  of6.1xl0"3  (mg/kg/day)-'. 
Assuming  a  daily  consumption  of  two 
liters  of  drinking  water  and  an  average 
human  body  weight  of  70  kg,  the  95% 
upper  bound  limit  lifetime  cancer  risk 
levelsof  lO"**,  10-5,  and  10-*are 
associated  with  concentrations  of 
chloroform  in  drinking  water  of  6,  60 
and  600  ng/L,  respectively. 

In  1987  the  Coiomission  on  Life 
Sciences  of  the  National  Research 
Council  published  Drinking  Water  and 
Health'iNAS.  1987):  Volume  7, 
Disinfectants  and  Disinfectant  By- 
Products,  pTepared  by  the  Subcomittee 
on  Disinfectants  and  Disinfection  By- 


Products,  discussed  the  available  data 
on  chloroform,  which  are  the  same  data 
summarized  above.  The  Subcommittee 
concluded  that  "(njoting  that 
chloroform  is  the  principal  THM 
produced  by  chlorination,  the 
subcommittee  found  [the  100  THM) 
level  to  be  unsupportable  on  the  basis 
of  the  risk  values  for  chloroform 
developyed  in  this  review,"  and  that  the 
level  should  be  reduced. 

EPA  has  classified  chloroform  in 
Group  B2,  probable  human  carcinogen, 
based  on  sufficient  evidence  of 
carcinogenicity  in  animals  and 
inadequate  evidence  in  humans  (IRIS, 
1985).  The  International  Agency  for 
Research  on  Cancer  (lARC)  has 
classified  chloroform  as  a  Group  2B 
carcinogen,  agent  possibly  carcinogenic 
to  humans.  (lARC,  1982). 

According  to  EPA's  three-category 
approach  for  establishing  MCLGs, 
chloroform  is  placed  in  Category  I  since 
there  is  sufficient  evidence  of 
carcinogenicity  via  ingestion 
considering  weight  of  evidence, 
potency,  pharmacokinetics,  and 
exposure.  Thus,  EPA  is  proposing  an 
MCLG  of  zero  for  this  contaminant.  EPA 
requests  comment  on  the  basis  for  the 
proposed  MCLG  for  chloroform. 

6.  Bromodichloromethane 

Bromodichloromethane  (BDCM;  CAS 
No.  75-27-4)  is  a  nonflammable, 
colorless  liquid  with  a  relatively  high 
vapor  pressure  (50  mmHg  at  20°C). 
BDCM  is  moderately  soluble  in  water 
(3.3  gm/L  at  30°C)  and  soluble  in 
organic  solvents  (log  octanol/water 
partition  coefficient  of  1.88).  Only  a 
small  amount  of  BDCM  is  currently 
produced  commercially  in  the  United 
States.  The  chemical  is  used  as  an 
intermediate  for  oi^anic  synthesis  and 
as  a  laboratory  reagent.  The  principle 
source  of  BDCM  in  drinking  water  is  the 
chemical  interaction  of  chlorine  with 
the  commonly  present  organic  matter 
and  bromide  ions.  Degradation  of  BDCM 
is  not  well  studied,  but  probably 
involves  photooxidation.  The  estimated 
atmospheric  half-life  of  BDCM  is  two  to 
three  months.  Volatilization  is  the 


principal  mechanism  for  removal  of 
BDCM  from  rivers  and  streams  (half-life 
of  hours  to  weeks).  Limited  studies 
reported  that  BDCM  adsorbed  poorly  to 
sediments  and  soils.  No  study  of 
bioaccumulation  of  BDCM  was  located. 
Based  on  the  data  of  a  few  structurally 
similar  chemicals  such  as  chloroform, 
the  bioconcentration  potential  of  BDCM 
in  aquatic  organisms  is  low. 
Biodegradation  of  BDCM  is  limited 
under  aerobic  conditions  and  extensive 
(completion  within  days)  under 
anaerobic  conditions. 

Occurrence  and  Human  Exposure. 
BDCM,  occurs  in  public  water  systems 
that  chlorinate  water  containing  humic 
and  fulvic  acids  and  bromine  that  can 
enter  source  waters  through  natural  and 
anthropogenic  means.  Several  wafer 
quality  factors  affect  the  formation  of 
BDCM  including  Total  Organic  Carbon 
(TOC),  pH,  bromide,  and  temperature. 
Different  treatment  practices  can  reduce 
the  formation  of  BDCM.  These  include 
the  use  of  chlorine  dioxide, 
chloramination,  and  ozonation  prior  to 
chloramination,  as  well  as  the  use  of 
precursor  removal  technologies  such  as 
.  coagulation/filtration,  granular  activated 
carbon  (GAC),  and  membrane  filtration. 

Table  V-7  presents  occurrence 
information  available  for  BDCM  in 
drinking  water.  Descriptions  of  these 
surveys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
Products  (Phase  6a)  in  PubUc  Drinking 
Water,"  (USEPA,  1992a).  The  table  lists 
six  surveys  conducted  by  Federal  and 
private  agencies.  Median  concentrations 
of  BDCM  in  drinking  water  appear  to 
range  from  6.6  to  15  jig/L  for  surface 
water  supplies  and  <0.5  ng/L  for 
ground-water  supplies.  The  lower 
bound  median  concentration  for  BDCM 
in  surface  water  supplies  is  biased  to  the 
low  side  because  concentrations  in  this 
survey  were  measured  in  the  plant 
effluent;  the  formation  of  BDCM  would 
be  expected  to  increase  in  the 
distribution  system  when  chlorine  is 
used  as  the  residual  disinfectant. 


Table  V-7:  Summary  of  Occurfience  Data  for  Bromodichloromethane 


Occurrence  of  Bromodicfiloromettiane 


Survey  (Year) ' 

Location 

Sample  Information 
(No.  of  Samples) 

Concentration  (jig/L) 

Range 

Mean 

Median 

Other 

CWSS  (1978,  Brass  et 
aL,  1981. 

450  Systems  ... 

Finished  Water  (1.100): 
Surface  Water  

312 

35.8 

6.8 
<0.5 

Positive  Detections: 
94%* 

Ground  Water 

33%" 

38698 


T;  ,BLE  V-7:  SUMMARY  OF  (DccuRRENCE  DATA  FOR  Bromodichloromethane— Continued 


Survey  (Year) ' 


RWS  (1978-1980) 
Brass.  1981. 


GWSS  (1980-1981) 
Westnck  et  at.  t9fb 


EPA,  19913^(1984- 
1991). 


EPA.  I992b<^  (1987- 
1989). 

EPA/AMWA/CDHS2 
(198&-1989)  Krasr^r 
etal.,  1989b. 


'  Dates  ifKJicate  pei 

'  May  not  be  repr e!  entative 

3  Mean  of  the  posrti  ves. 

*  01  systenr«  samp(  ed. 

*  Range  of  niedianj 


AMWA:  Assocat)or 
CDHS:  Calilomta 
CWSS;  Community 
GWSS:  Ground 
RWS:  Rural  Water 
EPA:  Environmental 


BDCM  is  usuall\ 


concentrations.  Ba«d  on  information 


obtained  through  a 
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Occurrence  of  Brooxxlichtoromethane 


Location 


>600  Rural 
Systenns 
(>2.000 
households). 

945  GW  Sys- 
\ems: 

(466  Random 
and  479 
Nonrandom). 

Unreguiated 
Contaminant 
Data  Base- 
Treatment 
Facilities  from 
19  States. 

Disinfection  By- 
products 
Field  Studies. 

35  Water  Utili- 
ties Natiorv 
wide. 


Sample  Information 
(No.  of  Samples) 


Dnnking  Water  from: 

Surface  Water  

Ground  water  

Serving  >  10.000  (327) 
Serving  <  10.000  (618) 


Finished   Water   at 
Plants  (4.439). 


Treatmerrf 


Finished  Water: 

At  the  Plant  (73)  

Distribution  System  (56) 

Samples  from  Cleanwell   Efflu- 
ent (or  4  Quarters. 


Concentration  (ng/L) 


Range 


Max.  110 
Max.  79  .. 


<0.2-90  -. 
<0.2-100 
Max.  82  .. 


Mean 


5.6 


4.1 


13 

17 
-10* 


Median 


11 
<0.5 


0.4 
0 


11 
15 
6.6 


Other 


Positive  Detections: 
76%  « 

13%*' 

90Percentile 
9.2 
6.1 


Positive  Detectiorre: 

96% 

98% 
75%  Of  Data  was 

Below  14  jig/L 


lod  of  sample  collection. 

of  national  occurrerKe. 


for  individual  quarters. 

of  Metropolitan  Water  Agencies- 
Djepartment  of  Health  Services 
Water  Supply  Survey. 
W^er  Supply  Survey. 
Survey. 
"  F*rotection  Agency 


found  in  air  at  low 


literature  review. 


Howard  (1990)  e»ti  mated  the  average 
daily  intake  of  BEK  M  from  air  using  an 
inhalation  rate  of  2  9  mVday.  Assuming 
a  range  of  6.7  to  67  3  ng/m^,  the  average 
e.xposure  may  be  ai ;  low  as  0.134  pg/dav 
or  as  high  as  13.4  fj  g/day. 

BDCM  is  not  a  c<  mmon  contaminant 
in  food.  In  one  market  .study  of  39 
different  food  item  i,  BDCM  was 
detected  in  one  dai  ry  composite  (1.2 
ppb),  butter  (7  ppb  ,  and  two  beverages 
(0.3  and  0.6  ppb).  J  inalysis  of  cola  soft 
drinks  found  BEOl  in  three  samples 
with  reported  cone  jntrations  of  2.3  ppb. 
3.4  ppb.  and  3.8  pt  b  (Entz  et  al..  1982 
in  Howard.  1990).' 

Limited  data  are  available  to 
characterize  food  a  id  air  exposures  to 
BDCM.  Although  s  ime  uses  of  chlorine 
have  been  identified  in  the  food 
production/food  piDcessing  area, 
monitoring  data  an  inadequate  to 
characterize  the  m?  gnitude  and 
frequency  of  potem  iai  BDCM  exposures. 
Based  on  the  limite  d  number  of  food 
groups  that  are  beli  ?ved  to  contain 
BDCM  and  that  the  ■e  are  not  significant 
levels  exjjecled  in  ;  mbienf  or  indoor  air, 


EPA  assumes  that  drinking  water  is  the 
predominant  source  of  BE)CM  intake. 
EPA  requests  any  additional  data  on 
known  concentrations  of  BDCM  in 
drinking  water,  food,  and  air. 

Health  Effects.  The  health  effects 
information  in  this  section  is 
summarized  from  the  draft  Drinking 
Water  Criteria  Document  for 
Trihalomethanes  (USEPA,  1994d). 
Studies  mentioned  below  are 
summarized  in  the  criteria  document. 

Studies  indicated  that  gastrointestinal 
absorption  of  BDCM  is  high  in  animals. 
No  studies  were  located  regarding 
BDCM  in  humans  or  animals  following 
inhalation  or  dermal  exposure.  By 
analogy  with  the  experimental  data  of  a 
structurally-related  halomethane 
chloroform,  inhalation  and  dermal 
absorption  may  be  high  for  BDCM.  The 
reported  LDso  values  in  mice  and  rats 
ranged  from  450  to  969  mg/kg.  Under 
both  in  vjvoand  in  v;7ro  conditions, 
several  active  metabolic  intermediates 
(e.g.  dichlorocarbonyl,  dichloromethyl 
radicals)  were  produced  via  oxidation  or 
reduction  by  microsomal  preparations. 
Experimental  .studies  suggested  that 
these  active  metabolic  intermediates 
may  be  responsible  for  hepatic  and  renal 


toxicity  and  possibly,  carcinogenicity  of 
the  parent  compound.  Animal  studies 
suggest  that  the  extent  of  BDCM 
metabolism  varies  with  species  and  sex. 
The  retention  of  BDCM  in  organs  after 
dosing  was  small,  even  after  repeated 
doses.  Urinary  excretion  levels  were 
below  3  percent. 

Mammalian  bioeffects  following 
exposure  to  BDCM  include  effects  on 
the  central  nervous  sygtem  (decreased 
operant  response),  hepatotoxicity, 
nephrotoxicity,  reproductive  toxicity, 
and  carcinogenicity.  In  experimental 
mice  and  rats,  BDCM  caused  changes  in 
kidney,  liver,  serum  enz>-me  levels,  and 
decreased  body  weight.  These  responses^ 
were  discernible  in  rodents  from 
exposure  to  levels  of  BDCM  that  ranged 
from  6  to  300  mg/kg;  the  intensity  of 
respon.se  was  dependent  upon  the  dose 
and  the  duration  of  the  exposure.  Ataxia 
and  sedation  were  observed  in  mice 
receiving  a  single  dose  of  500  mg/kg    • 
BDCM. 

One  study  investigated  developmental 
and  reproductive  toxicity  of  BDCM  in 
rodents.  Ruddick  et  al.  (1983) 
administered  BDCM  in  corn  oil  to 
groups  of  pregnant  rats  by  gavage  at 
doses  of  0.  50.  100  or  200  mg/kg/dav  on 


days  6  to  15  of  gestation.  At  200  mg/kg/ 
day,  BDCM  significantly  (p  <0.05) 
decreased  maternal  weight  (25%)  and 
increased  relative  kidney  weights.  There 
were  no  increases  in  the  incidence  of 
fetotoxicity  or  external/visceral 
malformations,  but  stemebral  anomalies 
were  more  prevalent  at  100  and  200  mg/ 
kg  than  at  50  mg/kg.  The  stemebral 
anomalies  were  not  considered  by  the 
authors  to  be  evidence  of  a  teratogenic 
effect,  but  rather  evidence  of  maternal 
toxicity. 

Data  from  a  National  Toxicology 
Program  (NTP)  chronic  oral  study  in 
B6C3Fi  mice  (NTP.  1987)  was  used  to 
calculate  the  RfD.  BDCM  in  com  oil  was 
given  to  mice  by  gavage  5  days/week  for 
102  weeks.  Male  mice  (50/dose)  were 
administered  doses  of  0;  25  or  50  mg/ 
kg/day  while  female  mice  (50/dose) 
received  doses  of  0,  75  or  150  mg/kg/ 
day.  Following  treatment,  mortality, 
body  weight  and  histopathology  were 
observed.  Renal  cytomegaly  and  fatty 
metamorphosis  of  the  liver  was 
observed  in  male  mice  >25  mg/kg/day). 
Compound-related  follicular  cell  - 
hyperplasia  of  the  thyroid  gland  was 
observed  in  both  males  and  females. 
The  survival  rate  decreased  in  females 
and  decreases  in  mean  body  weights 
were  observed  in  both  males  and 
females  at  high  doses.  Based  on  the 
observed  renal,  liver  and  thyroid  effects 
in  male  mice,  a  LOAEL  of  25  mg/kg/day 
was  identified.  A  RfD  of  0.02  mg/kg/day 
,  has  been  derived  from  the  LOAEL  of  25 
mg/kg/day  in  mice  by  the  application  of 
an  uncertainty  factor  of  1,000,  in 
accordance  with  EPA  guidelines  for  use 
of  a  LOAEL  derived  from  a  chronic 
animal  study. 

In  vitro  genotoxicity  studies  reported 
mixed  results  in  bacterial  Salmonella 
strains  and  yeasts.  BDCM  was  not 
mutagenic  in  mouse  Ijnmphoma  cells 
without  metabolic  activation,  but 
induced  mutation  with  activation.  An 
increase  in  frequency  of  sister 
chromatid  exchange  was  reported  in 
cultured  human  lymphocytes,  rat  liver 
cells,  and  mouse  bone  marrow  cells  [in 
vivo),  but  not  in  Chinese  hamster  ovary 
cells.  Overall,  more  studies  yielded 
positive  results  and  evidence  of 
mutagenicity  for  BDCM  is  considered 
adequate. 

Evidence  of  the  carcinogenicity  of 
BDCM  has  been  confirmed  bya  NTP 
(1987)  chronic  animal  study.  In  this 
study  BDCM  in  com  oil  was 
administered  via  gavage  to  groups  of  50 
rats  (Fischer  344/N)  of  each  sex  at  doses 
of  0,  50  or  100  mg/kg.  5  days/week,  for 
102  weeks  (NTP.  1987).  Male  B6C3F| 
mice  (50/dose)  were  administered  0,  25 
or  50  mg/kg  by  the  same  route  while 
females  received  0,  75  or  150  mg/kg/ 


day.  BDCM  caused  statistically 
significant  increases  in  kidney  tumors 
in  male  mice,  the  liver  in  female  mice, 
and  the  kidney  and  large  intestine  in 
male  and  female  rats.  In  male  mice,  the 
combined  incidence  of  tubular  cell 
adenomas  or  adenocarcinomas  of  the 
kidneys  increased  significantly  in  the 
high-dose  group  (vehicle  control,  1/46; 
low-dose,  2/49;  high-dose  9/50).  The 
combined  incidences  of  hepatocellular 
adenomas  or  carcinomas  in  vehicle 
control,  low-dose  and  high-dose  female 
mice  groups  were  3/50. 18/48  and  29/ 
50,  respectively. 

In  rats  from  the  NTP  study,  the 
combined  incidences  of  tubular  cell 
adenomas  or  adenocarcinomas  in 
vehicle  control,  low-dose  and  high-dose 
groups  were  0/50.  1/49  and  13/50  for 
males  and  0/50, 1/50  and  15/50  for 
females,  respectively.  Tumors  of  large 
intestines  were  significantly  increased 
in  a  dose-dependent  manner  in  male 
rats,  and  only  observed  in  high-dose 
female  rats.  The  combined  incidences  of 
adenocarcinomas  or  adenomatous 
polyps  were  0/50,  13/49.  45/50  for 
males  and  0/46.  0/50. 12/47  for  females, 
respectively.  The  combined  tumor 
incidences  of  large  intestine  and  kidney 
were  0/50. 13/49,  46/50  for  male  rats 
and  0/46, 1/50,  24/48  for  female  rats, 
respectively. 

Using  the  linearized  multistage 
model,  several  cancer  potency  factors 
for  BDCM  were  derived  based  on  the 
observed  cancer  incidence  of  various 
tumor  types  (large  intestine,  kidney,  or 
combined)  in  mice  or  rats  reported  in 
the  NTP  bioassay.  The  resulting  cancer 
potency  factors  are  in  the  range  of  4.9 
X  10- '  to  6.2  x  10-2  (mg/kg/day)-  '.  A 
potency  factor  of  1.3  x  10- '  (mg/kg/ 
day)" '  was  derived  from  the  incidence 
of  hepatic  tumors  in  female  mice  (IRIS, 
1990).  However,  hepatic  tumor  data 
should  be  interpreted  with  caution 
because  studies  of  an  analog  chloroform 
indicated  a  possible  role  of  the  com  oil 
vehicle  in  induction  of  these  tumors. 
Until  future  studies  can  provide  a  better 
understanding  of  the  com  oil  effect  on 
hepatic  carcinogenicity,  EPA  considers 
carcinogenic  risk  quantification  for 
BDCM  based  on  kidney  or  large 
intestine  tumor  data  to  be  more 
appropriate.  EPA  is  presently 
conducting  a  cancer  bioassay  with 
BDCM  in  drinking  water  for  comparison 
with  the  NTP  study.  EPA  will  evaluate 
the  results  of  this  study  when  available 
to  determine  if  changes  to  the  risk 
assessment  are  warranted. 

Following  the  Agency's  Cancer  Risk 
Assessment  Guidelines  (USEPA,  1986), 
when  two  or  more  significantly  elevated 
tumor  sites  or  types  are  observed  in  the 
same  study,  the  slope  factor  of  the 


greatest  sensitivity  preferably  should  be 
used  for  carcinogenic  risk  estimation. 
Based  on  the  potency  factor  of  6.2  x 
10-2  (mg/kg/day)- '  derived  from  the 
kidney  tumor  incidence  in  male  mice, 
the  estimated  concentrations  of  BDCM 
in  drinking  water  associated  with  excess 
cancer  risks  of  10-*,  10-' and  10 -f- are 
60,  6  and  0.6  ^lg/L,  respectively. 

EPA  has  classified  BDCM  in  Group 
B2.  probable  human  carcinogen,  based 
on  sufficient  evidence  of  carcinogenicity 
in  animals  and  inadequate  evidence  in 
humans.  The  International  Agency  for 
Research  on  Cancer  (lARC)  has  recently 
classified  BDCM  as  a  Group  2B 
carcinogen,  agent  probably  carcinogenic 
to  humans  (lARC,  1991). 

Following  EPA's  three-categoiy 
approach  for  establishing  MCLGs, 
BE)CM  is  placed  in  Category  1  since 
there  is  sufficient  evidence  for 
carcinogenicity  via  ingestion 
considering  weight  of  evidence, 
potency,  pharmacokinetics,  and 
exposure.  Thus.  EPA  is  proposing  an 
MCLG  of  zero  for  this  contaminant.  EPA 
requests  comments  on  the  basis  of  the 
proposed  MCLG  for  BDCM  and  the  use 
of  tumor  data  of  large  intestine  and 
kidney,  but  not  liver,  in  quantitative 
estimation  of  carcinogenic  risk  of  BDCM 
from  oral  exposure. 

7.  Dibromochloromethane 

Dibromochloromethane  (DBCM;  CAS 
No.  124-48-1)  is  a  nonflammable, 
colorless  liquid  with  a  relatively  high 
vapor  pressure  (76  mmHg  at  20  °C). 
DBCM  is  moderately  soluble  in  water  (4 
gm/l  at  20  °C)  and  soluble  in  organic 
solvents  (log  octanol/water  partition 
coefficient  of  2.09).  Currently  DBCM  is 
not  produced  commercially  in  the 
United  States.  The  chemical  has  only 
limited  uses  as  a  laboratory  agent.  The 
principal  source  of  DBCM  in  drinking 
water  is  the  chemical  interaction  of 
chlorine  with  commonly  present 
organic  matter  and  bromide  ions. 
Degradation  of  DBCM  has  not  been  well 
studied,  but  probably  involves 
photooxidation.  The  estimated 
atmospheric  half-life  of  DBCM  is  one  to 
two  months.  Volatilization  is  the 
principle  mechanism  for  removal  of 
DBCM  from  rivers  and  streams  (half-life 
of  hours  to  weeks).  Several  studies 
reported  that  DBCM  adsorbs  pooriy  to 
soil  and  sediments.  No  experimental 
study  was  found  regarding  the 
bioconcentration  of  DBCM.  Based  on  the 
data  of  a  few  stmcturally  similar 
chemicals,  the  bioconcentration 
potential  of  DBCM  in  aquatic  organisms 
is  assumed  to  be  low.  Biodegradation  of 
DBCM  is  limited  under  aerobic 
conditions  and  more  extensive  under 
anaerobic  conditions. 
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Drug  Administration 
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production,  such  as 
chicken  in  poultry 
superchlorination  of 


technologies  such  as  coagulation/ 
filtration,  granular  activated  carbon 
(GAC).  membrane  filtration,  and  the  use 
of  chlorine  dioxide,  chloramination,  and 
ozonation. 

Table  V-8  presents  occurrence 
information  available  for  DLCM  in 
drinking  water.  Descriptions  of  these 
surveys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water,"  (USEPA.  iy92a).  The  table  lists 
six  surveys  conducted  by  Federal  and    . 


private  agencies.  Median  concentrntions 
of  DBCM  in  drinking  water  appear  to    ■ 
range  from  0.6  to  3.6  jig/L  for  surface 
water  supplies  and  <0.5  |ig/L  for 
ground-water  supplies.  The  lower 
bound  median  concentration  for  DBCM 
in  surface  water  supplies  is  biased  to  the 
low  side  because  concentrations  in  this 
survey  were  measured  in  the  plant 
effluent;  the  formation  of  DBCM  would 
be  expected  to  increase  in  the  ' 
distribution  in  systems  using  chlorine  as 
their  residual  disinfectant. 


Table  V-8.— Summary  of  Occurrence  Data  for  Dibromochloromethane 


Occurrence  of  dibromochloromettiane  in  chinking  water 


Location 


450  Systems 


>600  Rural 
Systems 
(>2,000 
tioose- 
twlds). 

945  GW  Sys- 
tems: (466 
Random 
and  479 
Nonran. 
dom)  .„ 

Unregulated 
Contami- 
nant Data 
Base — 
Treatment 
Facilities 
from  19 
States. 

Disinfection 
By-Prod- 
ucts  Field 
Studies. 

35  Water  Util- 
ities Nation- 
wide. 


Sample  intomiation 
(No.  of  samples) 


Finisfied  Water  (1,100): 

Surface  Wafer 

Ground  Water  

Drinking  Water  from: 

Surface  Water 

Ground  Water  

Serving  >1 0,000  (327). 
Serving  <1 0,000  (61 8)  . 


Sampled     at     tt>e     Plant 
(4,439)- 


Concentratkxi  (jig/L) 


Range 


Fintstied  Water: 

At  the  Plant  (73) 

In     Distribution     System 
(56) 

Samples  from  Clearwell  Ef- 
fluent for  4  Quarters. 


Max.  59. 
Max.  63 


<0.2-4l. 
<0.2-41 

Max.  63  ... 


Mean 


35.0 
3  6.6 

3  8.5 
39.9 


3.0 


4.9 
6.6 


Median 


1.5 
<0.5 

0.8 
<0.5 


0.7 
0 


1.7 


2.0 
3.4 

3.6 
2.6-4.5* 


Other 


Positive  Detections: 

67%  ■• 

34%* 
Positive  Detections: 

■•56% 

M3% 


90th  Percentile: 
9.2 
5.6 


Positive  Detections: 
92% 
93% 

75%  of  Data  was  Betow 
9.1  ngrt. 


of  sample  collection. 

of  national  occurrence 


,  f<  ir 


individual  quarters. 

Metropolitan  Water  Agencies. 
Department  of  Health  Services, 
r  Supply  Survey. 
Supply  Survey. 


i  vailable 
occur  rence  of  DBCM  in 
Stptes.  The  Food  and 
(FDA)  does  not 
foods.  However, 
of  chlorine  in  food 
( isinfection  of 
pi  mts  and  the 
water  at  soda  and 


beer  bottling  plants  (Borum,  1991). 
Therefore,  the  possibility  exists  for 
dietary  exposure  from  the  by-products 
of  chlorination  in  food  products. 
Based  on  information  obtained 
through  a  literature  review,  Howard 
(1990)  estimated  the  average  daily 
intake  of  DBCM  from  air  using  an 
inhalation  rate  of  20ni3/day.  Assuming 


a  range  of  8.25  to  425  ng/m^  the 
exposure  may  be  as  low  as  0.17  ^g/day 
or  as  high  as  8.5ng/day. 

Although  .some  uses  of  chlorine  have 
been  identified  in  the  food  production/ 
food  processing  area,  monitoring  data 
are  nut  available  to  adequately 
characterize  the  magnitude  or  frequen«:y 
of  potential  exposure  to  DBCM 
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Additionally,  preliminary  discussions 
with  FDA  suggest  that  there  are  not 
approved  uses  for  chlorine  in  most 
foods  consumed  in  the  typical  diet. 
Based  on  the  limited  number  of  food 
groups  that  are  believed  to  contain 
chlorinated  chemicals  and  that  there  are 
not  significant  levels  expected  in 
ambient  or  indoor  air,  EPA  assumes  that 
drinking  water  is  the  predominant 
source  of  DBCM  intake.  Characterization 
of  food  and  air  exposure  are  issues 
currently  under  review.  EPA,  therefore, 
is  proposing  to  regulate  DBCM  in 
drinking  water  with  an  RSC  value  at  the 
ceiling  level  of  80  percent  EPA  requests 
any  additional  data  on  known 
concentration  of  DBCM  in  drinking 
water,  food,  and  air. 

Health  Effects.  The  health  effects 
information  in  this  section  is 
summarized  from  the  Drinking  Water 
Health  Criteria  Document  for 
Trihalomethanes  (USEPA.  1994d). 
Studies  mentioned  in  this  section  are 
summarized  in  the  criteria  document. 

Studies  indicated  that  gastrointestinal 
absorption  of  DBCM  is  high  in  animals. 
No  studies  were  located  regarding 
DBCM  in  humans  or  animals  following 
inhalation  or  dermal  exprasure.  Based  on 
the  physical-chemical  properties  of 
DBCM,  and  by  analogy  with  the 
structurally-related  halomethanes  such 
as  chloroform,  it  is  expected  that  the 
inhalation  and  dermal  absorpticm  could 
be  significant  for  DBCM. 

The  IDs,  values  in  mice  and  rats 
range  from  800  to  1,200  mg/kg.  Under 
both  in  vivo  and  in  vitro  conditions, 
several  active  metabolic  intermediates 
(e.g.  dihalocarbonyl, 
bromochloromethyl  radicals)  can  be 
produced  via  oxidation  or  reduction  by 
microsomal  preparations. 
Environmental  studies  suggest  that 
these  active  metabolic  intermediates  are 
responsible  for  the  hepatic  and  renal 
toxicity,  and  po.ssibly  carcinogenicity,  of 
the  parent  compound-.  Animal  studies 
suggest  that  the  extent  of  DBCM 
metabolism  varies  with  species  and  sex. 
The  retention  of  DBCM  in  organs  after 
dosing  was  small  and  relatively  higher 
concentrations  were  found  in  stomach, 
liver  and  kidneys.  Urinary  excretion 
levels  were  below  2  percent. 

Mammaliarubioeffects  following  oral 
exposure  Jo  DBCM  include  effects  on 
the  central  nervous  system  (decreased 
operant  response),  hepatotoxicity, 
nephrotoxicity,  reproductive  toxicity 
and  possible  carcinogenicity.  In 
experimental  mice  and  rats,  DBCM 
caused  changes  in  kidney,  liver,  and 
serum  enzyme  levels,  and  decreased 
body  weight.  These  responses  are 
(iiscemible  in  mammals  from  exposure 
to  levels  of  DBCM  ranging  from  39  to 


250  mg/kg;  the  intensity  of  response  was 
dependent  upon  the  dose  and  the 
duration  of  the  exposure.  Ataxia  and 
sedation  were  observed  in  mice 
receiving  a  single  dose  of  500  me/kg 
DBCM. 

Developmental  and  reproductive 
toxicity  of  DBCM  was  mvestigated  in 
rodents.  A  multi-generation 
reproductive  study  of  mice  treated  with 
)in  drinking  water  showed  maternal 
toxicity  (weight  loss,  liver  pathological 
changes)  and  fetal  toxicity  (decreased 
pup  weight  &  viabibty).  The  study 
identified  a  NOAEL  of  17  mg/kg/day 
and  a  LOAEL  of  171  mc/kg/day. 

The  National  Toxicology  Program 
(NTP,  1985)  evaluated  the  subchronic 
and  chronic  toxicity  of  DBCM  in  F344/ 
N  rats  and  B6C3F|  mice.  In  this  study 
com  oil  is  used  as  the  gavage  vehicle. 
The  chronic  data  indicated  that  doses  of 
40  and  50  mg/kg/day  produced 
histopathological  lesions  in  the  liver  of 
rats  and  mice,  respectively.  However, 
the  chronic  studies  did  not  identify  a 
reliable  NOAEL.  The  subchronic  study 
identified  both  a  LOAEL  and  a  NOAEL 
for  hepatotoxicity,  and  was  used  to 
calculate  the  RfD  of  0.02  mg/kg/d. 

In  the  NTP  subchronic  study,  DBCM 
in  com  oil  was  administered  to  Fischer 
344/N  rats  and  B6C3F|  mice  via  gavage 
at  dose  levels  of  0, 15,  30,  60.  125  or  250 
mg/kg/day,  5  days  a  week  for  13  weeks. 
Following  treatment,  survival,  body 
weight,  clinical  signs,  histopathology 
and  gross  pathology  were  evaluated. 
Final  body  weights  of  rats  that  received 
250  mg/kg/day  were  depressed  47%  for 
males  and  25%  for  females.  Kidney  and 
liver  toxicity  was  observed  in  male  and 
female  rats  and  male  mice  at  250  mg/kg/ 
day.  A  dose-dependent  increase  in, 
hepatic  vacuolation  was  observed  in 
male  rats.  Based  on  this  hepatic  effect, 
the  NOAEL  and  LOAEL  in  rats  were  30 
and  60  mg/kg/day,  respectively. 

Several  .studies  on  the  mutagenicity 
potential  of  DB(34.have  reported 
inconclusive  results.  Studies  on  the  in 
vitro  genotoxicity  of  DBCM  reported 
mixed  results  in  bacteria  Salmonella 
typbimurium  strains  and  yeasts.  DBCM 
produced  sister  chromatid  exchange 
uncultured  human  lymphocytes  and 
Chinese  hamster  ovarj'  cells  (without 
activation).  An  increased  frequency  of 
sister  chromatid  exchange  was  observed 
in  mouse  bone  marrow  cells  from  mice 
dosed  orally,  but  not  via  the 
intraperitoneal  route. 

The  carcinogenicity  of  DBCM  was 
reported  in  a  NTP  (1985)  chronic  animal 
study.  In  this  study  DBCM  in  corn  oil 
was  administered  via  gavage  to  groups 
of  male  and  female  F344/N  rats  at  do.ses 
of  0,  40  or  80  mg/kg/day,  5  days/week 
for  104  weeks;  and  groups  of  male  and 


female  mice  at  0,  50  or  100  mg/kg/day, 
5  days/week  for  105  weeks. 
Administration  of  DBCM  showed  a 
significant  increase  in  the  incidence  of 
hepatocellular  adenomas  in  high-dose 
female  mice  (vehicle  control,  2/50;  low 
dose.  4/49:  high  dose,  11/50)  and 
combined  incidence  of  hepatocellular 
adenomas  or  carcinomas  (6/50, 10/49, 
19/50).  In  high-dose  male  mice, 
administration  of  DBCM  showed  a 
significant  increase  in  the  incidence  of 
hepatocellular  carcinomas  (10/50,  -,  19/ 
50);  however,  the  combined  incidence 
of  hepatocellular  adenomas  or 
carcinomas  was  only  marginally 
increased  (23/50,  -,  27/50). 
Admini.stration  of  DBCM  did  not  result 
in  increased  incidence  of  tumors  in 
treated  rats. 

Using  the  linearized  multistage 
model,  EPA  derived  a  cancer  potency 
factor  of  8.4  x  10  "  ^  (mg/kg/day)  -  •  (IRIS, 
1990).  The  derivation  was  based  on  the 
tumor  incidence  of  the  hepatocellular 
adenomas  or  carcinomas  in  the  female 
mice  reported  in  the  1985  NTP  study. 
Due  to  the  possible  role  of  the  com  oil 
vehicle  in  induction  of  hepatic  tumors 
as  reported  in  studies  on  chloroform, 
some  uncertainty  exists  regarding  the 
relevance  of  this  derived  cancer  potency 
factor  to  exposure  via  drinking  water. 
Hmvever,  the  only  tumor  data  currently 
available  on  DBCM  are  for  liver  tumors 
in  mice.  Until  future  studies  can 
provide  additional  data,  EPA  considers 
this  cancer  potency  factor  valid  for 
potential  carcinogenic  risk 
quantification  for  DBCM. 

EPA  has  classified  DBCM  iji  Group  C, 
possible  human  carcinogen,  based  on 
the  limited  evidence  of  carcinogenicity 
in  animals  (only  in  one  species)  and 
inadequate  evidence  of  carciiKig^nicity 
in  humans.  The  International  Agemy 
for  Research  on  Cancer  (lARC)  has 
classified  DBCM  as  a  Group  3 
carcinogen:  agent  not  classifiable  as  to 
its  carcinogenicity  to  humans. 

Using  EPA's  three-category  approach 
for  establishing  MCLG,  DBCM  is  placed 
in  Category  II  since  there  is  limited 
evidence  for  carcinogenicity  via 
drinking  water  considering  weight  of 
evidence,  potency,  pharmacokinetics, 
and  exposure.  As  a  Category  II  chemical, 
EPA  proposes  to  follow  the  first  option 
and  set  the  MCLG  for  DBCM  on 
noncarcinogenic  endpoints  (the  RfD) 
with  the  application  of  an  additional 
safety  factor  to  account  for  possible 
carcinogenicity.  An  RfD  of  0.02  mg/kg/ 
day  has  been  derived  from  the  NOAEL 
of  30  n>g/kg/d.  adjusted  for  dosing  5 
days  per  week  and  divided  by  an 
uncertainty  factor  of  1.000.  Tliis  factor 
is  appropriate  for  use  of  a  NOAEL 
derived  from  a  subchronic  animal  study 
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EPA  is  proposing  an  MCLG  of  0.06 
mg/L  for  DBCM  based  on  liver  toxicity 
and  possible  carcinojgenicity.  An 
additional  safety  fac  or  of  10  for 


EPA  requests  comments 
for  the  proposed  MC  .G 
RSC  of  80%,  and  the 
ciassification  for  DBCM 

8.  Bromoform 


11 


Bromoform 
No.  75-25-2)  is  a 
colorless  liquid  with 
a  relatively  high  vapir 
mmHgat25''C) 
moderately  soluble 
30  °C)  and  soluble  ir 
(log  octanol/water 
of  2.38).  Bromoform 
produced  commerci 
States.  The  chemica 
uses  as  a  laboratory 
for  mineral  ore 
principle  source  of 
drinking  water  is  the 
interaction  of  chlori 


pjirtitic 


present  organic 
Degradation  of 
studied,  but  probabl 
photooxidation.  The 
atmospheric  half-life 


(tribro  nomethane,  CAS 
nopflammable, 
a  sweet  odor  and 
pressure  (5.6 
Bromoform  is 

water  (3.2  gm/L  at 
organic  solvents 
on  coefficient 
is  not  currently 
lly  in  the  United 
has  only  limited 
iigent  and  as  a  fluid 

ion.  The 
bromoform  in 
chemical 
with  commonly 
mattfer  and  brom-de  ion. 
brompform  is  not  well 
involves 
estimated 
of  bromoform  is 


sepaiat 


lie 


Survey  (year) ' 


CWSS  (1978)  Brass 
1981. 

RWS    (1978-1980) 
1981. 


e 


GWSS  (198a-1p81) 

Westrick  et  al.  1983. 


EPA.  199132(1984-19' II)  . 


EPA.  "99252(1987-1919) 


possible  carcinogenicity  is  used  to 
calculate  the  MCLG  along  with  an 
assumed  drinking  water  contribution  of 
80  percent  of  total  exposure. 


^  ^     30m&'kg/dx5/7x70kx0.8     ^„, 
MCLG  = 2L_s: =  0.06  mg/I 


on  the  basis 
for  DBCM,  the 
cancer 


1.000x2  L/dx  10 


one  to  two  months.  Volatilization  is  the 
principle  mechanism  for  removal  of 
bromoform  from  rivers  and  streams 
(half-life  of  hours  to  weeks).  Studies 
reported  that  bromoform  adsorbs  poorly 
to  sediments  and  soils.  No  experimental 
studies  were  located  regarding  the 
bioconcentration  of  bromoform.  Based 
on  the  data  from  a  few  structurally 
similar  chemicals,  the  potential  for 
bromoform  to  be  bioconcentrated  by 
aquatic  organisms  is  low. 
Biodegradation  of  bromoform  is  limited 
under  aerobic  conditions  but  more 
extensive  under  anaerobic  conditions. 

Occurrence  and  Human  Exposure. 
Bromoform  occurs  in  public  water 
systems  that  chlorinate  water  containing 
humic  and  fulvic  acids  and  bromine 
that  can  enter  source  waters  through 
natural  and  anthropogenic  means. 
Several  water  quality  factors  affect  the 
formation  of  bromoform  including  Total 
Organic  Carbon  (TOC),  pH,  and 
temperature.  Different  treatment 
practices  can  reduce  the  level  of 


bromoform.  These  include  the  use  of 
chloride  dioxide,  chloramination,  and 
ozonation  prior  to  chloramination. 

Table  V-9  presentis  occurrence 
information  available  for  bromoform  in 
drinking  water.  Descriptions  of  these 
surveys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water."  (USEPA,  1992a).  The  table  lists 
six  surveys  conducted  by  Federal  and 
private  agencies.  Median  concentrations 
of  bromoform  in  drinking  water  appear 
to  range  from  <0.2  to  0.57  ng/L  for 
surface  water  supplies  and  <0.5  ng/L  for 
ground-  water  supplies.  The  lower 
bound  median  concentration  for 
bromoform  in  surface  water  supplies  is 
biased  to  the  low  side  because 
concentrations  in  this  survey  were 
measured  in  the  plant  effluent;  the 
formation  of  bromoform  would  be 
expected  to  increase  in  the  distribution 
in  systems  using  chlorine  as  their 
residual  disinfectant. 


Table  V-9.— Summary  of  Occurrence  Data  for  Bromoform 


Occurrence  of  bromoform  in  drinking  water 


al.. 


B  ass, 


Location 


450  Systems 


>600  Rural 
Systems 
(>2,000 
House- 
tiokJs). 

945  GW  Sys- 
tems: (466 
Random 
and  479 
Nonrarv 
dom). 

Unregulated 
Contami- 
nant Data 
Base — 
Treatment 
Facilities 
from  19 
States. 

Disinfection 
By-Prod- 
ucts  Field 
Studies. 


Sample  information  (No.  of 
samples) 


Finished  Water  (1,100): 

Surface  Water 

Ground  Water  

Drinking  Water  from: 

Surface  Water 

Ground  Water  

Serving  >1 0,000  (327). 
S€n/ing<1 0,000  (618)  . 


Sampled     at     ttie     Plants 
(1.409). 


Finistied  Water: 

At  ttie  Plant  (73) 

In  Distr.  System  (56) 


Concentration  (jig/L) 


Range 


Max. 
Max. 


88. 
110 


<0.2-6.7. 
<0.2-10  . 


Mean 


32.1 
311 

38.7 

312 


2.5 


0.7 
1.0 


Median 


<1.0 
<0.5 

<0.5 
<0.5 


<0.2 
<0.2 


Ottier 


Positive  Detections: 

13%'' 

26%" 
Positive  Detections: 

18%" 

12%" 


90tfi  Percentile: 
8.3 
4.1 


Positive  Detections: 

45% 
48% 
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Table  y-9.— Slh^mary  of  Occurrence  Data  for  Bromoform— Continued 

Occurrence  of  ixomolorm  in  drinking  water 


Survey  (year) ' 


EPA/AMWAyC0HS2  (1968- 
1989>  Krasner  et.  al , 
1989b. 


Location 


35  Water  Utif- 
ities  Nation- 
wide. 


Sampte  mtormabof]  (No.  o» 
samples) 


Samples  from  CiearMeB  Ef- 
fluent tor  4  Quarters. 


'  Dates  indk^ate  period  of  sampte  cotfectwn. 

2  May  not  be  represematwe  of  nattorial  occurrence. 

3  Mean  of  ttie  posrtfves. 
*  Of  systems  sampled. 

^  Range  of  mecSans  for  individual  quarters. 

AMWA:  Association  of  Metropolitan  Water  Agencies 

CDHS;  California  Department  of  Health  Services 

CWSS;  Community  Water  Supply  Survey. 

GWSS:  Ground  Water  Supply  Survey 

RWS:  Rural  Water  Survey. 

EPA:  Environmental  Protectron  Agency. 


Concentration  (^g/L) 


Range 


Max.  72 


Mean 


No  information  is  available 
concerning  the  occurrence  of 
bromoform  in  food  in  the  United  States. 
The  Food  and  Dreg  Administration 
(FDA)  does  not  analyze  for  bromoform 
in  foods.  However,  there  are  several 
u.ses  of  chlorine  in  food  production, 
such  as  disinfection  of  chicken  in 
poultry  plants  and  the 
siiperchforination  of  water  at  .soda  and 
beer  bottling  plants  (Borum,  1991). 
Therefore,  the  possibility  exists  for 
dietar}'  exposure  from  the  by-products 
of  chlorination  in  food  prodircts. 
Bromoform  is  usually  found  in 
ambient  air  at  low  concentrations.  Oie 
study  rejjofted  amt)ient  air 
concentrations  from  several  urban 
locatiorw  across  the  U.S.  The  overall 
mean  concentration  of  positive  samples 
uas  found  to  be  4.15  ng/m  *  and  the 
maximum  level  was  71  ng/m' 
(Brodzinsky  and  Singh,  1983  in  USEPA, 
iggib).  Although  the  data  are  limited 
for  bromoform,  an  inhalation  intake 
could  be  estimated  using  the  mean  and 
maximum  values  from  the  Brodzinsky 
and  Singh  (1983)  study,  indicating  a 
possible  range  of  0.08  to  1.4  ng/d. 

Based  on  the  limited  number  of  food 
groups  that  are  believed  to  contain 
bromoform  and  that  .significant  le^■els 
are  not  expe<:ted  in  ainiWent  or  indoor 
air,  EPA  rsassuming  that  drinking  water 
is  the  predominant  source  of  bromoform 
intake.  Characterization  of  food  and  air 
I'xposures  are  issues  currently  under 
review.  The  EPA  requests  any 
.'idditionai  data  on  known 
concentrations  of  bromoform  in 
drinking  water,  food,  and  air. 

Health  Effects.  The  heaJ4li  effects 
informaMon  in  this  section  is 
summarized  from  the  draft  Drinking 
Water  Heahh  Criteria  Document  for 
iVihalomethanes  (USEPA,  1994d]  and 
I  he  draft  Drinking  Water  Heahh 


Advisory  for  Brominated 
Trihalomethanes  (USEPA,  1991b). 
Studies  mentioned  in  this  section  are 
summarized  in  the  criteria  document  or 
health  advisory. 

Studies  have  indicated  that 
gastrointestinal  absorption  of 
bromoform  is  high  in  humans  and 
animals.  No  studies  were  located 
regarding  bromoform  in  humans  or 
animals  following  inhalation  or  dermal 
exposure.  Based  on  the  physical- 
chemical  properties  of  bromoform,  and 
by  analogy  with  the  structurally-related 
halomethanes  such  as  chloroform,  it  is 
expected  that  both  inhalation  and 
dermal  absorption  could  be  significant 
for  bromoform. 

Bromoform  was  used  as  a  sedative  for 
children  with  whooping  cough.  Based 
on  clinical  observations  of  accidental 
overdo.se  cases,  the  e-stimated  ktbal 
dose  for  a  10-  to  20-kg  child  is  about  300 
mg/kg.  The  clinical  signs  in  fatal  cases 
were  central  nervous  system  (CNS) 
depression  followed  by  respiratory 
taihire. 

The  LDs()  values  in  mice  and  rats  have 
been  reported  in  the  range  of  1,147- 
1550  mg/kg.  Under  both  in  vivo  ainl  in 
vitro  conditions,  several  active 
metabolic  intermediates  (e.g.. 
dibromoiarbonyl.  dibromomethyl 
radicals)  are  produced  via  oxidation  or 
reduction  by  microsomal  preparations. 
Experimental  studies  suggested  that 
these  active  metabolic  intermediates  are 
responsible  for  hepatic  and  renal 
toxicity  and  possibly,  carcinogenicity,  of 
the  parent  compound.  Animal  studies 
suggest  that  the  extent  of  bromoform 
metabolism  varies  with  species  and  sex. 
The  retention  of  bromoform  m  organs 
after  dosing  was  small;  relatively  higher 
i;on<:entrations  were  found  in  tissues 
with  higher  lipophilic  content.  Urinary 
excreti<M>  levds  were  belmv  5  percent. 


Median 


0-33-0.88^ 
0.57 


Other 


75%  of  Data  was  Below 
2.8 


Mammalian  bioeffects  following 
exposure  to  bromoform  include  effects 
on  the  central  nervoiTs  system  (CNS). 
hepatotoxicity.  nephrotoxicity,  and 
carf;inogenicity.  Bromoform  causes  CNS 
depression  in  humans.  The  reported 
LOAEL  which  results  in  mild  sedation 
in  humans  is  54  mg/kg.  In  experimental 
mice  and  rats,  bromoform  caused 
changes  in  kidney,  liver,  serum  enzyme 
levels,  decrea.se  of  body  weight,  and 
de<;rea.sed  operant  response.  These 
responses  are  discernible  in  mammals 
from  exposure  to  levels  of  bromoform 
ranging  from  50  to  250  mg/kg;  the 
intensity  of  response  was  dependent 
upon  the  dose  and  the  duration  of  the 
exposure.  Ataxia  and  sedation  were 
noted  in  mice  receiving  a  single  dose  of 
1^00  mg/kg  bromoform  or  600  mg/kg 
for  14  days. 

Few  studies  have  investigated 
developmental  and  reproductive 
toxicity  of  bromoform  in  rodents.  A 
-developmental  study  in  rats  sho\ved  no 
fetal  variations  in  a  group  fed  with  50 
mg/kg/day.  An  increased  incidence  of 
minor  anomalies  was  noted  at  doses  of 
lOG  and  200  mg/k^day.  No  maternal 
toxicity  in  rats  was  observed.  One 
detailed  reproductive  toxicity  study 
reported  no  apparent  effe€t.Ton  fertrtity 
and  reproduction  when  male  and  female 
rats  were  administered  bromoform  via 
gavage  in  corn  oil  at  doses  up  to  200 
mg/kg/day. 

EPA  used  subchronic  data  from  an 
oral  study  (NTP,  1989)  to  calculate  the 
RfD.  In  this  .study,  bromoform  was 
administered  to  rats  in  com  oil  via 
gavage  at  dose  levels  of  0,  12,  25,  50. 
100  or  200  mg/kg/day  5  days  a  week  for 
13  weeks.  Based  on  the  oluervation  of 
hepato«;ellular  vacuolization  in  treated 
male  rats,  a  NOAEL  of  25  rag/kg/day 
was  e.stablished.  An  RiD  of  0.02  mg/kg/ 
day  has  been  derived  from  this  NOAEL 
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vit-o 


\)  mphc 
exc  lange 


by  the  application  o 
factor  of  1.000.  in 
guidelines  for  use  of 
subchronic  study 

A  number  of  studijes 
mutagenicity  potent 
Studies  on  the  in 
bromoform  reported 
bacterial  Salmonello 
strains.  Bromoform 
in  cultured  mouse 
sister  chromatid 
lymphoc>'tes.  Under 
bromoform  induced 
exchange,  and  chroiiosomal 
and  micronucleus  ir 
marrow  cells.  Overa 
yielded  positive  resiilts 
mutagenicity  for 
considered  adequate . 

The  National  Toxi  cology 
(NTP.  1989)  condu 
study  to  investigate 
of  bromoform.  In 
was  administered  in 
to  F344/N  rats  (50/ 
0. 100  or  200  mg/kg^ay 
for  105  weeks.  An 
study  results  showed 
polyps  or  adenocarc  noma 
of  the  large  intestine 
were  induced  in 
control.  0/50;  low 
3/50)  and  in  nine  female 
50.  8/50).  The  incre.  se 
to  be  significant  since 
rare  in  control  anim^ 
lesions  in  the  large 
rats  reported  in  the 
used  to  estimate  the 
potency  of  bromofoi^ 
cancer  potency  ' 


an  uncertainty 

accordance  with  EPA 

a  NOAEL  from  a 


investigated  the 
al  of  bromoform. 
genotoxicity  of 
mixed  results  in 
typhimuhum 
(reduced  mutations 
oma  cells  and 
in  human 
in  vivo  condition 
sister  chromatid 

aberration 
mouse  bone 
I,  most  studies 
and  evidence  of 
brohioform  is 


ded 


this 


S<!X. 


thrse 
ddse 


facte  r 


Survey  (year) ' 


EPA.  1992b?  (1987- 
1989). 

EPA/AMWA/COHS? 
(1988-1989)  Krasne 
etaJ..  l9S9b. 
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'  Program 
a  chronic  animal 
he  carcinogenicity 
study  bromoform 
com  oil  via  gavage 
/group)  at  doses  of 

.  5  days/week 
iluation  of  the 
that  adenomatous 

(combined) 
(colon  or  rectum) 
male  rats  (vehicle 
.  0/50;  high  dose, 

rats  (0/50. 1/ 
was  considered 
these  tumors  are 
Is.  Neopla.stic 
intestine  in  female 
4TP  study  were 
carcinogenic 
EPA  derived  a 
of  7.9x10- Mmg/ 


kg/day)  - '  using  the  linearized 
multistage  model  (IRIS.  1990). 
Assuming  a  daily  consumption  of  two 
liters  of  drinking  water  and  an  average 
human  body  weight  of  70  kg,  the  95% 
upper  bound  limit  lifetime  cancer  risks 
of  10-^  lO--**  and  lO'^are  associated 
with  concentrations  of  bromoform  in 
drinking  water  of  4,  40  and  400  ng/L. 
respectively. 

EPA  classified  bromoform  in  Group 
B2,  probable  human  carcinogen,  based 
on  the  sufficient  evidence  of 
carcinogenicity  in  animals  and 
inadequate  evidence  of  carcinogenicity 
in  humans.  The  International  Agency 
for  Research  on  Cancer  (lARC)  has 
recently  classified  bromoform  in  Group 
3:  agent  not  classifiable  as  to  its 
carcinogenicity  to  humans  (LARC,  1991). 
lARC  determined  that  there  was  limited 
evidence  of  carcinogenicity  in  animals, 
in  contrast  to  EPA's  judgment  that  there 
is  sufficient  evidence  in  laboratory 
animals.  EPA  requests  comments  on  the 
different  viewpoints  between  lARC  and 
EPA  regarding  bromoform's 
carcinogenic  potential. 

Using  EPA's  three-category  approach 
for  establishing  MCLG,  bromoform  is 
placed  in  Category  I  since  there  is 
sufficient  evidence  for  carcinogenicity 
from  drinking  water  considering  weight 
of  evidence,  potency,  pharmacokinetics, 
and  exposure.  Thus,  EPA  is  proposing 
an  MCLG  of  zero  for  this  contaminant. 
EPA  requests  comments  on  the  basis  for 
the  proposed  MCLG  for  bromoform. 

9.  Dichloroacetic  Acid 

Chlorination  of  water  containing 
organic  material  (humic,  fulvic  acids) 


results  in  the  generation  of  many 
organic  compounds,  including 
dichloroacetic  acid  (DCA)  (CAS.  No.  79- 
43-6),  a  nonvolatile  compound. 

Though  DCA  is  generally  a  concern 
due  to  its  occurrence  in  chlorinated 
drinking  water,  it  is  also  used  as  a 
chemical  intermediate,  and  an 
ingredient  in  pharmaceuticals  and 
medicine.  Previously,  DCA  was  used 
experimentally  to  treat  diabetes  and 
hypercholesterolemia  in  human 
patients.  In  addition,  DCA  was  used  as 
an  agricultural  fungicide  and  topical 
astringent.  It  has  also  been  extensively 
investigated  for  potential  therapeutic 
use  as  a  hypoglycemic,  hypolactemic 
and  hypolipidemic  agent. 

Occurrence  and  Human  Exposure. 
DCA  has  been  found  to  occur  as  a 
disinfection  by-product  in  public  water 
systems  that  chlorinate  water  containing 
humic  and  fulvic  acids. 

Table  V-10  presents  occurrence 
information  available  for  DCA  in 
drinking  water.  Descriptions  of  these 
surveys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water,"  (USEPA,  1992a).  Median 
concentrations  of  DCA  in  drinking  water 
were  found  to  range  from  6.4  to  17  \ig/ 
L.  The  lower  bound  median 
concentration  for  DCA  in  surface  water 
supplies  is  biased  to  the  low  side 
because  concentrations  in  this  survey 
were  measured  in  the  plant  effluent;  the 
formation  of  DCA  would  be  expected  to 
increase  in  the  distribution  system  in 
systems  using  chlorine  as  their  residual 
disinfectant. 


Table  V-i  0.— Summary  of  Occurrence  Data  for  Dichloroacetic  Acid 


Occurence  of  dichloroacetic  acid  in  drinking  water 


Location 


Disinfection  By- 
products 
Field  Studies. 

35  Water  Utili- 
ties Nation- 
wide. 


Sample  information 
(No.  of  samples) 


Finished  Water: 
At  the  Plant  (72) 
In  the  Distr.  System  (56) 

Samples  from  Clearwell  Effluent 
for  4  Quarters. 


Concentration  (ng/L) 


Range 


<0.4-61 
<0.4-75 
<0.6-^6 


Mean  Median 


18 
21 


16 
17 

35.0-7.3 
6.4 


Other 


Positive  Defections: 

93% 

96% 
75%  of  Data  was 

Below  12  M9/L  DL 

=  0.6  iig/L 


'  Dates  indicate  peric  d  of  sample  collection. 
^May  not  be  represe  itative  of  national  occurrence. 
3  Range  of  medians  ^or  individual  quarters. 

AMWA:  Association  ^(  Metropolitan  Water  Agencies. 
CDHS:  California  De  )artment  of  Health  Services. 
EPA:  Environmental  Protection  Agency. 


Based  on  the  aboUe 
exposure  to  DCA  frt  m 
can  be  calculated  u<  i 
rate  of  2  liters  per  di  i> 
median  exposure  fr^m 


data,  a  range  of 

drinking  water 

ng  a  consumption 

.  The  expected 
drinking  water 


would  range  from  13  to  34  fig/day,  using 
these  data  sets. 

No  information  is  available 
concerning  the  occurrence  of  DCA  in 
food  and  ambient  or  indoor  air  in  the 


United  States.  The  Food  and  Drug 
Administration  (FDA)  does  not  analyze 
for  DCA  in  foods.  However,  there  are 
several  uses  of  chlorine  in  food 
production  such  as  the  disinfection  of 


chicken  in  poultry  plants  and  the 
superchlorination  of  water  at  soda  and 
beer  bottling  plants.  Therefore,  the 
possibility  exists  for  dietary  exposure 
from  the  by-products  of  chlorination  in 
food  products.  However,  monitoring 
data  are  not  available  to  characterize 
adequately  the  magnitude  or  frequency 
of  potential  DCA  exposure  from  diet. 
Additionally,  preliminary  discussions 
with  FDA  suggest  that  there  are  not 
approved  uses  for  chlorine  in  most 
foods  consumed  in  the  typical  diet. 
Similarly,  EPA's  Office  of  Air  and 
Radiation  is  not  currently  sampling  for 
DCA  in  air  (Borum.  1991).  Little 
exposure  to  DCA  firom  air  is  expected 
since  DCA  is  nonvolatile. 

Since  only  a  limited  number  of  food 
groups  are  expected  to  contain 
chlorinated  chemicals  and  no 
significant  IXIA  levels  are  expected  in 
ambient  or  indoor  air,  EPA  believes  that 
drinking  water  is  the  predominant 
source  of  DCA  intake.  Characterization 
of  the  potential  exposures  from  food  and 
air  are  issues  currently  under  review. 
EPA  requests  any  additional  data  on 
known  concentrations  of  DCA  in 
drinking  water,  food,  and  air. 

Health  Effects.  The  health  effects 
information  in  this  section  is 
summarized  from  the  draft  Drinking 
Water  Health  Criteria  Document  for 
Chlorinated  Acetic  Acids,  Alcohols, 
Aldehydes  and  Ketones  (USEPA. 
1994e).  Studies  mentioned  in  this 
section  are  summarized  in  the  criteria 
document. 

Humans  treated  with  DCA  for  6  to  7 
days  at  43  to  57  mg/kg/day  have 
experienced  mild  sedation,  reduced 
blood  glucose,  reduced  plasma  lactate, 
reduced  plasma  cholesterol  levels,  and 
reduced  triglyceride  levels.  At  the  same 
time,  the  DCA  treatment  depressed  uric 
acid  excretion,  resulting  in  elevated 
serum  uric  acid  levels. 

A  longer  term  study  in  two  young 
men  receiving  50  mg/kg  for  5  weeks  up 
to  16  weeks,  indicated  that  DCA 
significantly  reduces  serum  cholesterol 
levels  and  blood  glucose,  and  causes 
peripheral  neuropathy  in  the  facial, 
finger,  leg  and  foot  muscles. 

Estimates  of  acute  oral  LD50  values 
range  from  2.800  to  4,500  mg/kg  in  rats 
and  up  to  5,500  mg/kg  in  mice.  Short- 
term  studies  in  dogs  and  rats  indicate  an 
effect  on  intermediary  metabolism,  as 
demonstrated  by  decreases  in  blood 
lactate  and  pyruvate.  Exposures  to  DCA 
up  to  3  months  in  dogs  and  rats  result 
in  a  variety  of  adverse  effects  including 
effects  to  the  neurological  and 
reproductive  systems.  These  effects  are 
seen  above  100  mg/kg/day  in  dogs  and 
rats. 


Studies  on  the  toxicokinetics  of  DCA 
indicate  that  absorption  is  rapid  and 
that  DCA  is  quickly  distributed  to  the 
liver  and  muscles  in  the  rat.  DCA  is 
metabolized  to  glyoxylate  which  in  turn 
is  metabolized  to  oxalate.  Although 
there  are  few  studies  regarding  the 
excretion  of  DCA,  studies  in  which  rats, 
dogs  and  humans  received  intravenous 
injections  of  DCA  indicated  that  the 
half-life  of  DCA  in  human  blood  plasma 
is  much  shorter  than  in  rats  or  dogs. 
Urinary  excretion  of  EXIA  was  negligible 
after  8  hours.  Total  excretion  of  IXIA 
was  less  than  1%  of  total  dose. 

A  drinking  water  study  by  Bull  et  al. 
(1990)  reported  a  dose-related  increase 
in  hepatic  effects  in  mice  that  received 
DCA  at  270  mg/kg/day  for  37  weeks  and 
at  300  mg/kg/day  for  52  weeks.  Adverse 
effects  included  enlarged  livers,  marked 
cytomegaly  with  massive  accumulation 
of  glycogen  in  hepatocyte  and  focal 
necrosis.  The  NOAEL  for  this  study  was 
137  mg/ka/day  for  52  weeks. 

DeAngelo  et  al.  (1991)  conducted  a 
drinking  water  study  in  which  mice 
received  DCA  at  levels  of  7.6,  77, 410, 
and  486  mg/kg/day  for  60  or  75  weeks. 
While  this  study  was  intended  as  an 
assessment  of  carcinogenicity,  other 
systemic  effects  were  measured.  This 
study  concluded  that  levels  at  77  mg/kg/ 
day  and  above  caused  an  extreme 
increase  of  relative  liver  weights  and  a 
significant  increase  in  neoplasia  at 
levels  of  410  mg/kg/day  and  above.  This 
study  indicates  a  NOAEL  of  7.6  mg/kg/ 
day  for  noncancer  liver  effects. 

Based  on  the  available  data,  DCA  does 
not  appear  to  be  a  potent  mutagen. 
Studies  in  bacteria  have  indicated  that 
DCA  did  not  induce  mutation  or 
activate  repair  activity.  Two  studies 
have  shown  some  potential  for 
mutagenicity  but  these  results  have  not 
been  reproducible. 

DCA  appears  to  induce  both 
reproductive  and  developmental 
toxicity.  Damage  and  atrophy  to  sexual 
organs  has  been  reported  in  male  rats 
and  dogs  exposed  to  levels  from  50  mg/ 
kg/day  to  2000  mg/kg/day  for  up  3 
months.  Malformation  of  the 
cardiovascular  system  has  been 
observed  in  rats  exposed  to  140  mg/kg/ 
day  DCA  from  day  6  to  16  of  pregnancy. 

A  90-day  dog  study  was  selected  to 
determine  the  RfD  for  DCA  (Cicmanec  et 
al..  1991).  In  this  study,  four  month  old 
beagle  dogs  (5/sex/group)  were 
administered  gelatin  capsules 
containing  0,  12.5,  39.5,  or  72  mg/kg 
DCA/day  for  90  days.  Dogs  were 
observed  for  clinical  signs  of  toxicity: 
blood  samples  were  collected  for 
hematology  and  serum  chemistry 
analysis.  Clinical  signs  included 
diarrhea  and  dyspnea  in  the  mid  and 


high  dose  groups.  Dyspnea  was  evident 
at  45  days  and  became  more  severe  with 
continued  exposure  leading  to  general 
depression  and  decreased  activity  by 
day  90.  Hindlimb  paralysis  was 
observed  in  3  dogs  in  the  high  dose 
group.  Other  effects  included 
conjunctivitis,  weight  loss,  reduced  food 
and  water  consumption,  pneumonia, 
decreased  liver  weights,  and  elevated 
kidney  weights  in  the  dosed  animals. 
Histopathology  revealed  toxic  effects  in 
liver,  testis,  and  brain  of  the  treated 
dogs.  A  NOAEL  was  not  identified  in 
this  study.  The  lowest  dose  tested,  12.5 
mg/kg/d,  was  considered  a  LOAEL.  An 
uncertainty  factor  of  3,000  was  applied 
in  accordance  with  EPA  guidelines  to 
account  for  use  of  a  LOAEL  ftxim  a  less- 
than-lifetime  animal  study  in  which 
frank  effects  were  noted  as  the  critical 
effect.  The  resulting  Rflt  is  0.004  mg/kg/ 
d. 

Several  studies  indicate  that  DCA  is  a 
carcinogen  in  both  mice  and  rats 
exposed  via  drinking  water  lifetime 
studies.  These  studies  indicate  that  DCA 
induces  liver  tumors.  In  one  study  with 
male  B6F3F|  mice,  exposure  to  DCA  at 
0.5  g/L  and  3.5  g/L  for  104  weeks 
resulted  in  tumor  formation  in  exposed 
animals  at  75%  (18/24)  and  100%  (24/ 
24)  respectively.  In  female  mice  exposed 
for  104  weeks  to  DCA  at  the  same  levels, 
tumor  prevalence  was  20%  and  100%. 
resf)ectively.  In  male  rats  exposed  to 
0.05.  0.5  or  5  g/L  DCA  for  104  weeks, 
tumor  prevalence  increased  to  22%  in 
the  highest  dose.  No  tumors  were  seen 
at  the  lower  doses.  However,  at  0.5  g/L, 
there  was  an  increase  in  the  prevalence 
of  proliferation  of  liver  lesions.  Some  of 
these  lesions  are  likely  to  progress  into 
malignant  tumors. 

EPA  has  classified  DCA  in  Group  B2: 
probable  human  carcinogen,  based  on 
positive  carcinogenic  findings  in  two 
animal  species  exposed  to  DCA  in 
drinking  water.  A  quantitative  risk 
estimate  has  not  yet  been  determined  for 
DCA. 

Following  a  Category  I  approach.  EPA 
is  proposing  an  MCLG  for  DCA  of  zero 
based  on  the  strong  evidence  of 
carcinogenicity  via  drinking  water.  EPA 
requests  comments  on  the  basis  for  the 
proposed  MCLG  for  IXIA  in  drinking 
water  and  the  cancer  classification  of 
Group  B2. 

10.  Trichloroacetic  Acid. 

.    Trichloroacetic  acid  (TCA;  CAS  No. 
76-03-9)  is  also  a  major  by-product  of 
chlorinated  drinking  water. 
Chlorination  of  source  waters 
containing  organic  materials  (humic. 
frilvic  acids)  results  in  the  generation  uf 
organic  compounds  such  as  TCA. 
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TCA  is  also  sold  a  s  a  pre-emergence 


herbicida.  It  is  used 


in  the  laboratory  to 


precipitate  proteins  end  as  a  reagent  for 
synthetic  medicinal  products.  It  is 
applied  medically  ai  a  peeling  agent  for 
damaged  skin,  cerviisil  dysplasia  and 
removal  of  tatoos. 


Occurrence  and 
TCA  occurs  in  publi 
chlorinate  water 
fulvic  adds. 


t  uman  Exposure. 
water  systems  that 
corttaining  humic  and 


Table  V-11  presents  the  most  recent 
and  comprehensive  occturence 
information  available  for  TCA  in 
drinking  water.  Descriptions  of  these 
surveys  and  other  data  are  detailed  in 
'■Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water."  (USEPA.  1992a).  Median 
concentrations  of  TCA  acid  in  drinking 
water  were  found  to  range  from  5.5  to 
15  ^g/L.  The  lower  bound  median 


concentration  few  TCA  in  surface  water 
supplies  is  biased  to  the  low  side 
because  concentrations  in  this  survey 
were  measured  in  the  plant  effluent;  the 
formation  of  TCA  would  be  expected  to 
increase  in  the  distribution  system  in 
systems  using  chlorine  as  their  residual 
disinfectant.  Based  on  the  available  data 
sets,  and  assuming  a  drinking  water 
consumption  rate  of  2  L/day,  median 
exposures  from  drinking  water  would 
range  from  11  to  30  jig/day. 


Table  V-l  i  .—Summary  of  Occurrence  Data  for  Tr(chloroacetic  Acid 


Occurrence  of  tncWofoacetJC  acid  in  drinking  water 


Survey  (year)* 


Location 


Sample  information 
(No.  ot  samples) 


Corx»ntration  (jigA.) 


Range 


Mean 


Median 


Other 


EPA.  1992b?  (t987- 
1989) 


EPA/AMWA/C0MS2 
(1988-1989)  Kfasne 
al..  idSSb. 


et 


Disinfection  By- 
products Field 
Studies. 

35  Water  Utilities 
Nationwide. 


Finistied  Water: 
At  the  Plant  (72) 
Distritxjton  System 
(56)  

Samples  from  Ctearwefl 
Effluent  for  4  Quarters. 


<0.4-64 
<0.4-77 


13 
15 


11 
15 

4.0-6.8 
5S 


Positive  Detections: 
90% 
91% 

75%  of  Data  was  Below 
153  MQ/L  DL  1  0.6 


UufOS  HlGICSffB 

^May  notbe 


penod 


of  sample  collection. 

of  national  occurrence. 
Range  at  medians  kx  individual  quarters. 


represeMative 


AMWA:  AsaooaAon 
CDHS:  Caiifcxnia 
EPA:  Environmental 


Metropolitan  Water  Agencies. 

nt  o(  Health  Services, 
rotection  Agency. 


No  information  is  available 
concerning  the  occurrence  of  TCA  in 
food  and  ambient  or  indoor  air  in  the 
United  States.  The  Bood  and  Drug 
Administration  (FOA)  does  not  analyze 
for  TCA  in  foods.  Hewever,  there  are 
several  uses  of  chloifne  in  food 
production,  such  as  khe  disinfection  of 
chicken  in  poultry  pdants  and  the 
su perch iorination  olwater  at  soda  and 
beer  bottling  plants.  Therefore,  the 
possibility  exists  for  dietary  exposure 
from  the  by-products  of  chlorination  in 
food  products.  AlsojTCA  has  limited 
use  as  a  herbicide.  Howe\'er,  monitoring 
data  are  not  available  to  characterize 
adequately  the  magnitude  or  frequency 
of  potential  TCA  exposure  from  diet. 
Similarly.  EPA's  Office  of  Air  and 
Radiation  is  not  curiently  measuring  for 
TCA  in  air  (Borum.  1991).  The  exposure 
from  air  for  TCA  is  probably  not  a  large 
source  since  TCA  is  nonvolatile. 

Since  only  a  limited  number  of  food 
groups  are  expected  to  contain 
chlorinated  chemicals  and  no 
significant  TCA  levels  are  expected  in 
ambient  or  indoor  ajr,  EPA  assumes  that 
drinking  water  is  th4  predominant 
source  ^  TCA  intake.  Characterization 
of  potential  exposures  from  food  and  air 
are  issues  cvurentiy  under  review.  EPA 
is.  therefore,  proposing  to  regulate  TCA 
in  drinking  water  with  a  relative  source 
contribution  (RSC)  \  alue  at  the  ceiling 


level  of  80  percent.  EPA  requests  any 
additional  data  on  known 
concentrations  of  TCA  in  drinking 
water,  food,  and  air. 

Health  Effects.  The  health  effects 
information  in  this  section  is 
summarized  frtxn  the  Drinking  Water 
Health  Criteria  Document  for 
Chlorinated  Acetic  Acids.  Alcohols. 
Aldehydes  and  Ketones  (USEPA, 
1994e).  Studies  mentioned  in  this 
section  are  summarized  in  the  criteria 
document. 

Estimates  of  acute  and  LDso  values  for 
TCA  range  from  3.3  to  5  g/kg  in  rats  to 
4.97  g/kg  in  mice.  Short-term  studies, 
up  to  30  days,  in  rats  demonstrate  few 
effects  other  than  decreased  weight  gain 
after  administration  of  240-312  mg/kg/ 
day. 

Few  studies  on  toxicokinetics  of  TCA 
were  located:  however,  a  human  study 
and  a  dog  study  show  TCA  to  respond 
pharmacokinetically  similarly  to  DCA. 
The  response  indicates  a  rapid 
absorption,  distribution  to  the  liver  and 
excretion  primarily  through  the  urine. 
The  two  studies  indicate  that  TCA  is 
readily  absorbed  from  all  sections  of  the 
intestine  and  that  the  urinary  bladder 
may  be  significant  in  the  absorption  of 
TCA.  TCA  is  also  a  major  metabolite  of 
trichloroethylene. 

Longer-term  studies  in  animals 
indicate  that  TCA  affects  the  liver. 


kidney  and  spleen  by  altering  weights, 
focal  hepatocellular  enlargement, 
intracellular  swelling,  glycogen 
accumulation,  focal  necrosis,  an 
accumulation  of  lipofuscin,  and 
ultimately  tumor  generation  in  mice. 

In  a  study  by  Mather  et  al.  (1990). 
male  rats  received  TCA  in  their  drinking 
water  at  0,  4.1,  36.5  or  355  mg/kg/day. 
The  high  dose  resulted  in  spleen  weight 
reduction  and  increased  relative  liver 
and  kidney  weights.  Hepatic 
peroxisomal  B-oxidation  activity  was 
increased.  Liver  effects  at  the  high  dose 
included  focal  hepatocellular 
enlargement,  intracellular  swelling  and 
glycogen  accumulation.  The  NOAEL  for 
this  study  vvas  36.5  mg/kg/day. 

Pameli  et  al.  (1988)  exposed  male  rats 
to  TCA  in  their  drinking  water  at  2.89. 
29.6  or  277  mg/kg/day  for  up  to  one 
year.  No  significant  changes  were 
detected  in  body  weight,  organ  weight 
or  histopathology  over  the  study 
duration.  This  study  identified  a 
NOAEL  as  the  highest  dose  tested.  277 
mg/kg/day. 

Bull  et  aL  (1990)  investigated  the 
effects  of  TCA  on  liver  lesions  and 
tumor  induction  in  male  and  female 
BBCSFi  mice.  Mice  received  TCA  in 
their  drinking  water  at  0. 1  or  2  g/L  (lti4 
or  329  mg/kg/day)  for  37  or  52  weeks. 
Dose-relied  increases  in  relative  and 
absolute  liver  weights  were  seen  in 
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females  and  males  exposed  to  1  and  2 
g/L  for  52  weeks.  Small  increases  in 
liver  cell  size,  accumulation  of 
lipofuscin  and  focal  necrosis  were  also 
seen.  A  LOAEL  of  164  mg/kg/day  (1  g/ 
L)  was  identified. 

Several  studies  show  that  TCA  can 
produce  developmental  malformations 
in  fetal  Long  Evans  rats,  particularly  in 
the  cardiovascular  system.  Teratogenic 
effects  were  observed  at  the  lowest  dose 
tested,  330  me/kg/day. 

With  regard  to  mutagenicity  tests, 
TCA  was  negative  in  Ames  mutagenicity 
tests  using  Salmonella  strain  TAIOO.  but 
was  positive  for  bone  marrow 
chromosomal  aberrations  and  sperm 
abnormalities  in  mice.  It  also  induced 
single-strand  DNA  breaks  in  rats  and 
mice  exposed  by  gavage. 

TCA  has  induced  hepatocellular 
carcinomas  in  two  tests  with  B6C3Fi 
mice,  one  of  52  weeks  and  another  of 
104  weeks.  In  the  Bull  et  al.  (1990) 
study,  a  dose-related  increase  in  the 
incidence  of  hepatoproliferative  lesions 
was  observed  in  male  B6C3F|  mice 
exposed  to  1  or  2  g/L  for  52  weeks.  An 
increase  in  hepatocellular  carcinomas 
was  observed  in  males  at  both  dose 
levels.  Carcinomas  were  not  found  in 
females. 


DeAngelo  et  al.  (1991)  administered 
mice  and  rats  with  TCA  over  their 
lifetime.  Male  and  female  B6C3F|  mice 
were  exposed  to  4.5  g/L  TCA  for  104 
weeks.  Male  mice  at  4.5  g/L  TCA  had  a 
tumor  prevalence  of  86.7%.  Female 
mice  appeared  to  be  less  sensitive  to 
TCA  than  males:  60%  prevalence  over 
a  104-week  exposure  to  4.5  g/L.  At  104 
weeks.  0.5  g/L  TCA  did  not  resuh  in  a 
significant  increase  in  tumors.  In  a 
preliminary  study  of  60  weeks  exposure 
to  0.05,  0.5  and  5  g/L.  no  significant 
additional  increase  in  tumors  was  seen 
at  0.05  g/L,  but  tumor  prevalence  was 
37.9%  and  55.2%  at  0.5  and  5  g/L, 
respectively. 

F344  male  rats  administered  TCA 
over  a  lifetime  at  0.05  to  5  g/L  did  not 
produce  a  significant  increase  in 
carcinogenicity. 

EPA  has  placed  TCA  in  Group  C: 
possible  human  carcinogen.  Group  C  is 
for  those  chemicals  which  show  limited 
evidence  of  carcinogenicity  in  animals 
in  the  absence  of  human  data. 

EPA  is  following  a  Category  11 
approach  for  setting  an  MCLG  for  TCA. 
The  developmental  toxicity  study  by 
Smith  et  al.  (1989)  has  been  selected  to 
serve  as  the  basis  for  the  RfD  and  MCLG. 
In  this  developmental  study,  pregnant 


Long-Evans  rats  (20/dose)  were 
administered  TCA  at  doses  of  0,  330, 
800, 1,200,  or  1.800  mg/kg/d  by  gavage 
during  gestation  days  6-15.  Maternal 
body  weight  was  significantly  reduced 
at  doses  of  800  mg/kg/d  and  above. 
Maternal  spleen  and  kidney  weights 
were  increased  significantly  in  a  dose- 
dependent  manner.  Postimplantation 
loss  was  noted  in  the  three  highest  dose 
groups  with  a  significant  decrease  in  the 
number  of  live  fetuses  per  litter 
observed  in  the  two  highest  dose 
groups.  Other  fetal  effects  included 
decreased  fetal  weight  and  crown-rump 
length,  and  malformations  of  the 
cardiovascular  system,  particularly  the 
heart.  The  lowest  dose  tested,  330  mg/ 
kg/d,  was  identified  as  a  LOAEL.  A 
NOAEL  was  not  identified  from  this 
study. 

Ah  RfD  of  0.1  mg/kg/day  was  derived 
using  the  LOAEL  of  330  mg/kg/d  and  an 
uncertainty  factor  of  3,000  to  account 
for  use  of  a  LOAEL  and  lack  of  a  2 
generation  reproductive  study. 
Adjusting  the  RfiD  for  a  70  kg  aduh 
drinking  2  L  wafer  per  day,  possible 
carcinogenicity  and  an  RSC  of  80%,  nn 
MCLG  of  0.3  mg/L  can  be  determined. 


KArjn     (330  mg/kg/d)  X  70  kg  X  0.8     ^, 

MCLG  =  — ^ =  0.3  mg/L  ♦  (rounded) 

3,000x2  IVdx  10 


EPA  requests  comments  on  the  basis 
for  the  MCLG  and  the  cancer 
classification  for  TCA. 

11.  Chloral  Hydrate 

Chlorination  of  wafer  containing 
organic  materials  (humic.  fulvic  acids) 
results  in  the  generation  of  organic 
compounds  such  as 
trichloroacetaldehyde  monohydrate  or 


chloral  hydrate  (CH)  (CAS  No.  302-17- 
0). 

CH  is  used  as  a  hypnotic  or  sedative 
drug  (i.e..  knockout  drops)  in  humans, 
including  neonates.  CH  is  also  used  in 
the  manufacture  of  DDT. 

Occurrence  and  Human  Exposure.  CH 
has  been  found  to  occur  as  a 
disinfection  by-product  in  public  water 
systems  that  chlorinate  water  containing 
humic  and  fulvic  acids. 


Table  V-l 2  presents  occurrence 
information  available  for  chloral  hydrate 
in  drinking  water.  Descriptions  of  the.se 
surveys  and  other  data  are  detailed  in 
"Occurrence  Assessment  for 
Disinfectants  and  Disinfection  By- 
Products  (Pha.se  6a)  in  Public  Drinking 
Water,"  (USEPA,  1992a).  Median 
concentrations  of  chloral  hydrate  in 
drinking  water  were  found  to  range  from 
2.1  to  4.4  jig/L. 


TABLE  V-1 2.— Summary  of  Occurrence  Data  for  Chloral  Hydrate 


Occurrence  of  chloral  hydrate  in  drinking  wafer 

Sun/ey  (Year) ' 

Location 

Sample  information 
(No.  of  samples) 

Concentration  (ng/L) 

Range 

Mean 

Median 

Other 

EPA,  199262(1987- 

Disinfection  By- 
products Field 
Studies. 

35  Wafer  Utilities 
Nationwide. 

Finished  Water:  

<0.2-25 
<0.2-30 

Max.  22 

5.0 
7.8 

2.5 
4.4 

31.7-3,0 
2.1 

Positive  Defections: 
90% 
91% 

75%  of  Data  was  below 
4.1  (ig/L* 

1989). 

epa/amwa/cdhs* 

At  the  Plant  (67) 

Distribution  System  

(53)  

Samples   from  Cleanwell 
Effluent  for  4  Quarters. 

(1988-1989)  Krasneret 
al.,  1989b. 

'  Dates  indicate  period  of  sample  collection. 

2  May  not  be  representative  of  national  occurrence. 

3  Range  of  medians  for  individual  quarters. 

*  Detection  limit  was  0.02  ng/L  in  the  first  quarter  and  0.1  ng/L  thereafter. 
AMWA;  Association  of  Metropolitan  Water  Agencies. 
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CDHS:  Caiifofnta  Dep^i 
EPA:  Environmentai  P 


tment  of  Health  Services - 
otection  Agency. 


Based  on  the  availa  )le  data  sets, 
median  expasures  from  CH  due  to 
drinking  water  would  range  from  ^.4  to 
8.8  ^g/day.  based  on  I  he  consumption  of 
2  liters  per  day. 

No  information  is  a  lailable 
concerning  the  occurience  of  CH  in  food 
and  ambient  or  indoo  ■  air  in  the  United 
States.  The  Food  and  3rug 
Administration  (FDA  does  not  analyze 
for  CH  in  foods  since  the  analytical 
methods  for  such  an  <  valuation  have  not 
been  developed  (Bon  m,  1991). 

CH  has  been  used  a  5  a  sedative  of 
hypnotic  drug  (see  Hf  alth  Effects 
Section).  There  are  se  .eral  uses  of 
chlorine  tn  food  prod  iction,  such  as  the 
disinfection  of  chicken  in  poultry  plants 
and  the  superchlorinc  tion  of  water  at 
soda  and  bieer  bottlinj  plants.  Therefore, 
the  possibility  exists  !  or  dietary 
exposure  from  the  by-products  of 
chlorination  in  food  ppoducts.  However, 
monitoring  data  are  not  available  to 
adequately  characteriie  the  magnitude 
or  frequency  of  potential  CH  exposure 
from  the  diet.  Similar  y.  EPA's  Office  of 
Air  and  Radiation  is  r  ot  currently 
measuring  for  CH  in  air  (Borum,  1991). 
However.  CH  from  inaoor  air  may 
contribute  to  exposun !  due  to  the 
volatilization  horn  taj  water. 

Since  only  a  limite(  number  of  food 
groups  are  expected  t(  i  contain 
chlorinated  chemical;  and  no 
significant  levels  are  <  xpected  in 
ambient  or  indoor  air,  EPA  believes  that 
drinking  water  is  the  )redominant 
source  of  CH  intake.  C  haracterization  of 
potential  food  and  air  exposures  are 
issues  currently  unde   review.  EPA  is 
therefore,  proposing  t^ )  regulate  CH  in 
drinking  water  with  a  i  RSC  value  at  the 
ceiling  level  of  80  per:ent.  EPA  requests 
any  additional  data  or  known 
concentrations  of  CH  n  drinking  water, 
food,  and -air. 

Health  Effects.  The  lealth  effects 
information  in  this  section  is 
summarized  from  the  iraft  Drinking 
Water  Health  Criteria  Document  for 
Chlorinated  Acetic  Af  ids.  Alcohols, 
Aldehydes  and  Ketones  (USEPA. 
1994e).  Studies  nienti  jned  in  this 
section  are  summarizi  d  in  the  criteria 
document. 

In  its  use  as  a  sedati  va  or  hypnotic 
drug  in  humans,  a  his  or\'  of  adverse 
effects  related  to  CH  exposure  have  been 
recorded.  The  acute  a  id  toxic  dose  to 
humans  is  about  10  g  or  140  mg/kg), 
causing  severe  respira  [ory  depression 
and  hypertension.  Ad  ,erse  reactions 
such  as  central  ner\oi  s  system 
depression  and  gastro  ntestinal 


disturbances  are  seen  between  0.5  and 
1.0  g  CH.  Cardiac  arrh>lhmias  are  seen 
when  patients  receive  levels  between  10 
and  20  g  (167-333  mg/kg).  Chronic  use 
of  CH  may  result  in  development  of 
toleranc-e,  physical  dependence,  and 
addiction. 

Estimates  of  acute  oral  LDjoS  in  mice 
range  from  1,265  to  1,400  mg/kg  with 
central  nervous  system  depression  and 
inhibition  of  respiration  being  the  cause 
of  death.  Rats  may  be  more  sensitive 
than  mice  with  acute  oral  LDs©  values 
ranging  from  285  mg/kg  in  newborn  to 
500  mg/kg  in  adults. 

ShOrt-term  studies  in  mice  indicate 
that  the  liver  is  the  target  of  CH  toxicity 
with  changes  in  liver  weight  as  the 
primary  effect.  NOAELs  vary  between 
14  and  144  mg/kg/day. 

Toxicokinetic  studies  of  CH  indicate 
that  absorption  is  rapid  and  complete  in 
dogs  and  humans.  CH  is  metabolized  to 
trichloroacetic  acid  (TCA)  and 
trichloroethanol.  CH  is  rapidly  excreted 
primarily  through  the  urine  as 
trichloroethanol  glucuronide  and  more 
slowly  as  TCA. 

Three  90-day  studies  in  mice  were 
considered  by  EPA  to  derive  the  MCLG 
for  CH.  Each  used  the  same  dose  levels 
(16  or  160  mg/kg/day)  in  mice.  The  first 
study  (Kallman  et  al.,  1984)  exposed 
groups  of  12  male  mice  to  drinking 
water  containing  CH  at  concentrations 
of  70  and  700  mg/L  for  90  days.  These 
concentrations  correspond  to  doses  of 
15.7  and  160  mg/kg/day.  No  treatment- 
related  effects  were  observed  for 
mortality,  body  weight,  physical 
appearance,  behavior,  locomotor 
activity,  learning  in  repetitive  tests  of 
coordination,  response  to  painful 
stimuli,  strength,  endurance  or  passive 
avoidance  learning.  Both  doses  resulted 
in  a  decrease  of  about  1°  in  mean  body 
temperature  (p  <0.05).  The  biological 
significance  of  this  hypothermic  effect  is 
uncertain. 

In  the  second  study,  Sanders  et  al. 
(1982)  supplied  groups  of  32  male  and 
female  CD-I  mice  with  CH  in  deionized 
drinking  water  (70  or  700  mg/L, 
corresponding  to  time-weighted  average 
doses  of  approximately  16  mg/kg/day  or 
160  (ng/kg/day,  respectively).  After  90 
days,  the  liver  appeared  to  be  the  tissue 
most  affected.  Males  appeared  to  be 
more  ,st;nsitive  than  females.  In  males, 
there  was  a  dose-related  hepatomegaly 
and  microsome  proliferation, 
accompanied  by  small  changes  in  serum 
chemistry-  values  for  potassium, 
cholesterol,  and  glutathione.  Females 
did  not  show  hepatomegaly,  but  did 


display  changed  hepatic  microsomal 
parameters.  Based  on  hepatomegaly, 
this  study  identifies  a  LOAEL  of  16  mg/ 
kg/day  for  CH  (the  lowest  dose  tested). 

In  the  third  study.  Kauffman  et  al. 
(1982)  studied  the  effect  of  CH  on  the 
immune  system.  Groups  of  13  to  18 
male  and  female  CD-I  mice  were 
suppliedwith  water  containing  70  or 
700  mg/L  (corresponding  to  time- 
weighted  average  doses  of 
approximately  IB  or  160  mg/kg/day. 
respectively)  for  90  days.  In  males,  no 
effects  were  detected  in  either  humoral 
or  cell-mediated  immunity  at  either  « 

dose  level.  In  females,  exposure  to  the 
high  dose  (160  mg/kg/day)  resulted  in 
decreased  humoral  immune  function  (p. 
.<0.05),  but  no  effects  on  cell-mediated 
immunity  were  noted.  Based  on  this 
study,  a  NOAEL  of  16  mg/kg/day  and  a 
LOAEL  of  160  mg/kg/day  were 
identified. 

CH  is  weakly  mutagenic  in 
Salmonella,  yeast  and  molds.  It  has  also 
caused  chromosomal  aberratioa  in  yeast 
and  nondisjunction  of  chromosomes 
during  spermatogenesis. 

One  study  has  observed 
neurobehavioral  effects  on  mice  pups 
from  female  mice  receiving  CH  at  205 
mg/kg/day  for  three  weeks  prior  to 
breeding.  Exposure  of  females 
continued  until  pups  were  weaned  at  2t 
days  of  age.  Pups  from  the  high  dose 
group  (205  mg/kg/day)  showed 
impaired  retention  in  passive  avoidance 
learning  tasks.  This  result  can  be 
construed  as  a  developmental  effect  of 
CfL 

Two  studies  on  the  carcinogenicity  of 
CH  indicate  that  CH  produces  mouse 
liver  tumors.  In  the  earlier  study, 
Rijhsinghani  et  al.  (1986).  B6C3F,  mice 
given  a  single  oral  dose  of  CH  at  5  or 
10  mg/kg  developed  a  significant 
increase  in  liver  tim)ors  after  92  weeks. 

In  a  later  .study,  Daniel  et  al.  (1992), 
reported  that  male  mice,  receiving  166 
mg/kg/day  CH  for  104  weeks,  showed  a 
total  liver  tumor  prtjvalence  of  71 
percent  (17/24).  Proliferative  liver 
lesions  recognized  and  tabulated  in  this 
study  included  hyperplastic  nodules, 
hepatocellular  adenomas  and 
hepatocellular  carcinomas  No  other 
studies  were  located  on  the 
(Uircinogenicity  of  CH  in  other  test 
species. 

Based  on  the  limited  evidence  of 
carcinogenicity  in  thase  two  studies  and 
the  extensive  mutagenicity  of  CH.  EPA 
has  classified  CH  in  Group  C:  possible 
human  carcinogen.  The  concentrations 
associated  with  a  10"*.  lO"-"*.  and  10"*" 
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excess  cancer-risk  are  40  fig/L,  4  ng/L 
and  0.4  >ig/L.  respectively. 

EPA  is  placing  CH  in  Category  II  for 
setting  an  MCLG  based  on  liver  toxicity 
and  limited  evidence  of  carcinogenicity 
from  drinking  water.  EPA  believes  the 


90-day  study  by  Sanders  et  al.  (1982)  is 
most  appropriate  to  calculate  the  RfD 
and  MCLG  for  CH  because  the  liver 
effects  observed  in  this  study  (i.e., 
change  to  hepatic  microsomal 
parameters  and  hepatomegaly)  appear  to 


be  more  severe  than  the  other  studies 
have  indicated  at  similar  dose  levels. 
From  the  mouse  LOAEL  of  16  mg/kg/ 
day  and  an  uncertainty  factor  of  10,000 
for  use  of  a  LOAEL  from  a  less  than 
lifetime  animal  study,  an  MCLG  of  0.04 
mg/L  is  derived. 


MCLG  =  <'6'"g^'^g^d)><70kgx0.8 
10,000x2  I/day  XI 


04  mg,L  (rounded) 


EPA  is  proposing  to  use  an  extra 
safety  factor  of  1  instead  of  10  to 
account  for  possible  carcinogenicity 
since  an  uncertainty  factor  of  10,000  has 
already  been  applied  to  the  RfD.  In 
addition,  the  proposed  MCLG  equals  the 
10 "'•  excess  cancer  risk.  EPA  requests 
comment  on  the  Category  II  approach 
for  setting  an  MCLG.  the  extra  safety 
factor  of  1  instead  of  10  for  a  Category 
II  contaminant,  and  whether  the 
endpoint  of  liver  weight  increase  and 
hepatomegaly  is  a  LOAEL  or  NOAEL 
given  the  lack  of  histopathology. 

12.  Bromate 

Bromate  (CAS  #7789-38-0  as  sodium 
salt)  is  a  white  crystal  that  is  very 


soluble  inwater.  Bromate  may  be 
formed  by  the  reaction  of  bromine  with 
sodium  carbonate.  Sodium  bromate  can 
be  used  with  sodium  bromide  to  extract 
gold  from  gold  ores.  Bromate  is  also 
used  to  clean  boilers  and  in  the 
oxidation  of  sulfur  and  vat  dyes.  It  is 
formed  in  water  following  disinfection 
via  ozonation  of  water  containing 
bromide  ion.  In  laboratory  studies,  the 
rate  and  extent  of  bromate  formation 
de(>ends  on  the  ozone  concentration 
used  in  disinfection,  pH  and  contact 
time. 

Occurrence  and  Human  Exposure. 
Bromide  and  organobromine 
compounds  occur  in  raw  waters  from 
both  natural  and  anthropogenic  sources. 


Bromide  can  be  oxidized  to  bromate  or 
hypobromous  acid:  however,  in  the 
presence  of  excess  ozone,  bromate  is  the 
principal  product. 

Table  V-13  presents  occurrence 
information  available  for  bromate  in 
drinking  water.  Descriptions  of  this  data 
are  detailed  in  "Occurrence  Assessment 
for  Disinfectants  and  Disinfection  By- 
products (Phase  6a)  in  Public  Drinking 
Water,"  (USEPA.  1992a_),  Significant 
bromate  concentrations  may  occur  in 
ozonated  water  with  bromide.  More 
recent  otxurrence  data  on  bromate  and 
the  influence  of  bromide  concentration 
and  ozone  on  bromate  formation  is 
discussed  in  Section  VI  of  this 
preamble. 


Table  V-I  3.— Summary  of  Occurrence  Data  for  Bromate 


Survey  (year) ' 


McGuire  et  al.,  1990^ 

EPA,  19925^(1987- 
1991). 


Occurrence  ot  bromate  in  drinking  water 


Location 


MWD  Pilot  Plant 
Studies. 

Disinfection  By- 
products Field 
Studies. 


SampJe  information  (fvlo 
of  samples) 


Ozonation:         Hydrogen 

Peroxide/Ozone. 
Finistied    Water.    Plants 

Not  Using  Ozone  (33). 


'  Dates  indicate  period  of  sample  coHectioa 
^May  not  be  representative  of  rational  occurrence 
EPA:  Environmental  Protection  Agency. 


ConcenUation  (ug/L) 


Range 


Max.  60 
Max.  90 
<10 


Mean 


Median 


Other 


Detection 
Limit  of  5  fig/L 


.'Mthough  bromate  is  used  as  a 
maturing  agent  in  malted  beverages,  as 
a  dough  conditioner,  and  in 
confectionery  products  (Borum,  1991). 
monitoring  data  are  not  available  to 
adequately  characterize  the  magnitude 
or  frequency  of  potential  bromate 
exposure  from  the  diet.  Currently,  the 
Food  and  Drug  Administration  does  not 
have  available  data  for  bromate  in  foods, 
as  bromate  is  not  a  part  of  their  Total 
Diet  Study  program.  Similarly,  EPA's 
Office  of  Air  and  Radiation  is  not 
currently  measuring  for  bromate  in  air 
(Borum  1991). 

Since  only  a  limited  number  of  food 
groups  are  expected  to  contain  bromate 
and  no  significant  bromate  levels  are 
expecied  in  ambient  or  indoor  air,  EPA 


believes  that  drinking  water  is  the 
predominant  source  of  intake  for 
bromate.  and  contributions  from  air  and 
food  would  be  small.  Characterization  of 
potential  exposures  from  food  and  air 
are  issues  currently  under  review.  EPA 
requests  any  additional  data  on  known 
concentrations  of  bromate  in  drinking 
water,  food,  and  air. 

Health  Effects.  The  health  effects 
information  in  this  section  is 
summarized  from  the  Drinking  Water 
Health  Quantification  of  Toxicological 
Effects  Document  for  Bromate  (USEPA, 
1993b).  Studies  mentioned  in  this 
section  are  summarized  in  the  criteria 
document. 

The  noncancer  effects  of  ingested 
hromate  have  not  been  well  studied. 


Bromate  is  rapidly  absorbed,  in  part 
unchanged,  from  the  gastrointestinal 
tract  following  ingestion.  It  is 
distributed  throughout  the  body, 
appearing  in  plasma  and  urine  as 
bromate  and  in  other  tissues  as  bromide. 
Following  exposure  to  bromate,  bromide 
concentrations  were  significantly 
increased  in  kidney,  pancreas,  stomach, 
small  intestine,  red  blood  cells  and 
plasma.  Bromate  is  reduced  in  tissues 
probably  by  glutathione  or  by  other 
sulfhydryl-containing  compounds. 
Excretion  occurs  via  urine  and  to  a 
lesser  extent  feces. 

Acute  oral  LDs,,  values  range  from  222 
to  360  mg  bromate/kg  for  mice  and  .100 
mg/kg  for  rats.  Acute  symptoms  of 
toxicity  include  de<:rea.sed  locomotion 
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and  ataxia,  tachypiK  la,  hypothermia, 
hyperemia  of  the  stc  mach  mucosa, 
kidney  damage  and  ung  congestion.  In 
subchronic  dhnkind  water  studies, 
decreased  body  weight  gain  and  marked 
kidney  damage  were  observed  in  treated 
rodents.  These  effects  were  observed  at 
the  lowest  doses  tested  (30  mg/kg/d). 

Bromate  was  positive  in  a  rat  bone 
marrow  assay  to  determine 
chromosomal  aberrations.  Positive 
findings  for  bromata  were  also  reported 
in  a  mouse  micronucleus  assay.  Bromate 
has  also  been  found  to  be  carcinogenic 
to  rodents  following  long-term  oral 
administration.  In  tl  ese  studies,  an 
increased  incidence  in  kidney  tumors 
was  reported  for  ma  e  and  female  rats. 
Other  tumors  observed  include  thyroid 
follicular  cell  tumor  and  peritoneal 
mesothelioma.  No  carcinogenic  effects 
have  been  seen  in  m  ce.  Dose  and  time 
studies  indicate  that  the  minimum 
exposure  time  to  pre  duce  tumors  in  rats 
is  13  weeks. 

The  available  data  are  considered 
insufficient  to  calculate  an  RfD.  Only 
one  noncarcinogeniq  toxicity  study 
(Nakano  et  al.,  1989]  was  located  in  the 
literature.  The  study  failed  to  provide 
dose  response  data  and  did  not  identify 
a  NOAEL.  Histopathplogical  lesions  in 
kidney  tubules  that  (toincided  with 
decreased  renal  function  were  noted  in 
rats  exposed  to  30  m  >  bromate/kg/d  for 
15  months.  The  aval  able 
carcinogenicity  stud  es  also  do  not 
provide  sufficient  in  "ormation  on  non- 
cancer  related  effect! ;  to  determine  an 
RfD.  .. 

In  a  cancer  bioass<  y,  Kurokawa  et  at. 
(1986a)  supplied  grc  ups  of  50  male  and 
50  female  F344  rats  4-6  weeks  old) 
with  drinking  water  containing  0,  250  or 
500  mg/L  (the  maxir  lum  tolerated  dose) 
of  potassium  bromat  3  (KBrO?).  The  high 
dose  (500  mg/L)  caui  «d  a  marked 
inhibition  of  weight  ^ain  in  males,  and 
so  at  week  60  this  dc  se  was  reduced  to 
400  mg/L.  Exposure  was  continued 
through  week  110.  T  le  authors  stated 
the  average  doses  foi  low  dose  and  high 
dose  groups  were  12  5  or  27.5  mg 
KBrOs/kg/day  in  ma  es  (equivalent  to 
9.6  and  21.3  mg  BrO  (/kg/day)  and  12.5 
or  25.5  mg  KBrOj  in  females  (equivalent 
to  9.6  and  21.3  mg  BO,).  The  incidence 
of  renal  tumors  in  th  j  three  groups 
(control,  low  dose,  h  gh  dose)  was  6%, 
60%  and  88%  in  ma  es  and  0%.  56% 
and  80%  in  females.  The  effects  were 
statistically  significant  (p  <0.001)  in  all 
exposed  groups.  The  incidence  of 
peritoneal  mesotheli  imas  in  males  at 
three  doses  was  11%  (control),  33% 
(250  mg/L,  p  <0.05) ,  iND  59%  (500  mg/ 
L,  p  <0.001).  The  aul  lors  concluded 
that  KBrO,  was  carci  nogenic  in  rats  of 
both  sexes. 


In  a  subsequent  study,  Kurokawa  et 
al.  (1986b)  supplied  F344  rats  with 
water  containing  KBrOi  at  0, 154,  30, 
60, 125,  250  or  500  mg/L  for  104  weeks. 
The  authors  reported  that  these 
exposures  resulted  in  average  doses  of  0, 
0.9,  1.7,  3.3,  7.3, 16.0  or  43.4  mg/kg/day 
of  KBrOs,  equivalent  to  doses  of  0. 0.7, 
1.3.  2.5,  5.6. 12  or  33.4  mg/kg/day  of 
BrOs.  The  incidence  of  renal  cell  tumors 
in  these  dose  groups  was  0%,  0%,  4%, 
21%  (p  <0.05).  50%  (p  <0.001),  95%  (p 
<0.001)  and  95%  (p  <0.001).  Using  the 
linearized  multistage  model,  estimates 
of  cancer  risks  were  derived.  Combining 
incidence  of  renal  adenomas  and 
adenocarcinomas  in  rats,  and  a  daily 
water  consumption  for  an  adult,  lifetime 
risks  of  lO"*,  10'  and  10*  are  associated 
with  bromate  concentrations  in  water  at 
5,  0.5  and  0.05  (ig/L,  respectively. 
Equivalent  concentrations  in  terms  of 
KBrOv  lifetime  risks  would  be  7,  0.7 
and  0.07  ng/L,  respectively. 

The  International  Agency  for  Research 
on  Cancer  placed  bromate  in  Group  2B, 
for  agents  that  are  probably  carcinogenic 
to  humans.  EPA  has  performed  a  cancer 
weight  of  evidence  evaluation,  and  has 
placed  bromate  in  Group  B2:  probable 
human  carcinogen  since  bromate  has 
been  shown  to  produce  several  types  of 
tumors  in  both  sexes  of  rats  following 
drinking  water  exposures.  In  addition, 
positive  mutagenicity  studies  which 
have  been  reported  include  indications 
of  DNA  interactions  with  bromate.  As  a 
result  of  bromate  formation  following 
disinfection,  particularly  with  ozone, 
there  is  a  potential  for  considerable 
exposure  in  drinking  water.  Thus,  EPA 
is  proposing  an  MCLG  based  on 
carcinogenicity  and  a  Category  I 
approach.  The  resulting  MCLG  is  zero. 

EPA  is  also  interested  in  examining 
the  mechanism  of  toxicity  of  bromate  in 
rats  in  terms  of  whether  renal  tumor 
formation  is  due  to  direct  action  of 
bromate  or  indirectly  through  formation 
of  specific  adduct  in  kidney  DNA  of  rats 
treated  with  bromate. 

EPA  requests  comment  on  the  MCLG 
of  zero  based  on  carcinogenic  weight  of 
evidence  and  the  mechanism  of  action 
for  carcinogenicity  related  to  DNA 
adduct. 

VI.  Occurrence  of  TTHMs,  HAAS,  and 
other  DBPs 

A.  Relationship  of  TTHMs.  HAAS  to 
Disinfection  and  Source  Water  Quality 

1.  Primary  and  Residual  Disinfectant 
Use  Patterns  in  U.S.  and  Relationship  to 
Formation  of  DBPs 

A  sur\ey  of  727  utilities  nationwide 
was  conducted  for  the  American  Water 
Works  Association  Research  Foundation 
(AWWARF)  in  1987  to  determine  the 


extent  and  cost  of  compliance  with  the 
1979  maximum  contaminant  level 
(MCL)  for  trihalomethanes  (THMs) 
(McGuire  et  al..  1988).  The  AWWARF 
survey  reflected  more  than  67  jjercent  of 
the  population  represented  by  water 
utilities  serving  more  than  10.000 
customers.  The  survey  found  that 
chlorine  remained  the  most  common 
disinfectant  among  water  utilities.  At 
the  time  of  the  survey,  chlorine  was 
used  by  85  percent  of  the  flowing  stream 
and  lake  surface  water  systems  and  by 
80  percent  of  the  ground  water  systems. 
The  median  chlorine  dose  for  flowing 
stream  and  lake  systems  was  2.2-2.3 
mg/L  and  for  ground  water  systems  it 
was  1.2  mg/L.  The  range  of  chlorine 
doses  was  0.1  to  >20  mg/L. 

Chloramines  were  used  by  25  percent 
of  the  flowing  stream  systems  and  larger 
lake  systems,  but  by  only  13  percent  of 
the  smaller  lake  systems.  Chloramines 
were  rarely  used  by  ground  water 
systems  reporting  in  the  AWWARF 
THM  survey.  Typical  chloramine  doses 
for  flowing  stream  systems  was  2.7  mg/ 
L.  compared  with  1.5  mg/L  for  lake 
systems.  In  addition,  10  percent  of  the 
flowing  stream  systems  and  5  percent  of 
the  lake  systems  reported  using  chlorine 
dioxide.  The  latter  systems  typically 
served  more  than  25,000  customers.  The 
typical  chlorine  dioxide  doses  ranged 
from  0.6  mg/L  for  the  flowing  stream 
systems  to  1.0  mg/L  for  the  lake 
systems.  No  ground  water  systems 
reported  using  this  disinfectant.  At  the 
time  of  this  survey,  three  utilities- 
reported  using  ozone. 

The  AWWA  Disinfection  Committee 
also  performed  nationwide  surveys  on 
disinfectant  use  in  1978  (AWWA 
Disinfection  Committee,  1983)  and  1990 
(AWWA  Water  Quality  Division 
Disinfection  Committee.  1992), 
principally  among  systems  serving 
>10.000  persons  (<3  percent  of  the 
sur\'eyed  systems  served  10,000  persons 
or  fewer).  Chlorine  has  historically  been 
applied  early  in  the  water  treatment 
process  (precoagulation)  in  order  to 
utilize  the  benefit  of  chlorine  as  a 
disinfectant  and  an  oxidant  and  to 
control  biological  growths  in  basins.  In 
the  1978  survey,  the  vast  majority  (>85 
percent)  of  those  who  relied  on  surface 
waters  prechlorinated  (AWWA 
Disinfection  Committee,  1983).  The 
1990  survey  found  a  significant 
reduction  in  the  frequency  of  chlorine 
addition  prior  to  coagulation,  along  with 
an  increase  in  chlorine  application  after 
sedimentation  (AWWA  Water  Quality 
Division  Disinfection  Committee,  1992). 
The  AWWARF  THM  survey  had  found 
that  150  systems  surveyed  had  changed 
the  point  of  disinfection  to  comply  with 
the  0.10-mg/L  THM  MCL  (McGuire  et 


al.,  1988).  However,  the  1990  AWWA 
survey  (AWWA  Water  Quality  Division 
Disinfection  Committee,  1992)  still 
found  that  35  percent  of  the  utilities 
.  reported  chlorination  before  coagulation 
or  sedimentation.  The  range  and  median 
chlorine  doses  in  the  1990  AWWA 
survey  were  similar  to  the  AWWARF 
THM  survey. 

In  the  1 990  AWWA  survey, 
disinfection  modifications  to  reduce 
THMs  included  (1)  changes  in 
prechlorination  practices  (24  percent  of 
respondents  moved  the  first  point  of 
chlorination.  23  percent  ceased 
prechlorination,  while  20  percent 
decreased  the  prechlorination  dose).  (2) 
implementation  of  ammonia  addition 
(19  percent  added  ammonia  after  some 
free  chlorine  time,  while  nine  percent 
added  ammonia  before  chlorination),  (3) 
or  changed  preoxidant  (10  percent 
switched  to  potassium  permanganate, 
five  percent  to  chlorine  dioxide,  and  0.5 
percent  to  ozone).  A  surprisingly  large 
percentage  of  utilities  reported 
operational  problems  with  disinfection 
modifications  used  for  THM  reduction 
(e:g.,  56  percent  of  utilities  that 
implemented  postammoniation  reported 
such  problems;  as  well  as  44,  36,  and  28 
percent  of  those  who  moved  the  first 
point  of  chlorination  downstream, 
ceased  prechlorination,  and  decreased 
the  prechlorination  dose,  respectively). 
Neither  the  exact  nature  of  the  problems 
noted,  nor  their  duration,  were  defined 
in  the  survey.  However,  the  Disinfection 
Committee  believed  that  many  of  the' 
reported  problems  were  probably 
transitional  and  were  alleviated  after 
further  experience. 

The  1990  AWWA  survey  (Haas  et  al.. 
1990)  found  that  disinfection 
modifications  for  THM  minimization 
differed  between  ground  and  surface 
water  utilities.  Fore.xample,  13  percent 
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of  surface  water  systems  changed  their 
preoxidation  practices,  while  this 
option  was  rarely  used  by  ground  water 
systems  (which  rarely  preoxidize). 
Sixteen  and  25  percent  of  surface  and 
ground  water  utilities,  respectively, 
reported  adding  ammonia  after  some 
firee  chlorine  contact  as  their 
modification  strategy  to  reduce  THMs. 
Because  65  percent  of  the  surveyed 
ground  waters  had  a  THM  formation 
potential  (THMFP)  (a  worst-case 
measure  of  the  possible  THM 
production  rather  than  the  amount 
actually  produced  in  the  distribution 
system)  of  <100  Mg/I,  most  ground  water 
systems  probably  did  not  require 
modifications  to  meet  the  1979  TTHM 
rule. 

AWWA  established  a  Water  Industry 
Data  Base  (WIDB)  in  1990-91  (AWWA 
Water  Industry  Data  Base,  1991).  The 
WIDB  contains  information  from  about 
500  utilities  supplying  water  to  more 
than  50,000  people  and  over  800 
utilities  supplying  between  10,000  and 
50,000  people.  The  utilities  in  the  WIDB 
represent  a  combined  population  of  209 
million  people.  In  addition,  a  database 
for  the  Disinfectants/Disinfection  By- 
products (D/DBP)  negotiated  regulation 
("reg  neg"  data  base.  RNDB)  (JAMES  M. 
MONTGOMERY,  CONSULTING 
ENGINEERS,  INC.,  1992)  was  developed 
for  AWWA.  The  RNDB  comprises  data 
on  nationwide  and  regional  DBP 
studies,  including  data  on  individual 
THMs  and  haloacetic  acids  (HAAs), 
chloral  hydrate,  and  bromate,  performed 
by  EPA.  water  utilities,  universities,  and 
engineering  consultants,  as  well  as  total 
THM  (TTHM)  data  from  the  WIDB.  The 
non-WIDB  part  of  the  RNDB  (i.e..  those 
studies  on  individual  DBP  occurrence 
and  control)  includes  166  utilities 
.serving  a  combined  population  of  about 


72  million  people.  The  majority  of 
systems  in  the  non-WIDB  data " 
occurrence  part  of  the  RNDB  are  also  in 
the  WIDB.  Thus,  the  former  data  base 
represents  a  subset  of  the  latter  data 
base,  in  which  specialized  DBP  studies 
were  conducted.  In  addition,  many  of 
these  studies  attempted  to  select 
utilities  that  were  representative  of 
source  water  quality,  treatment  plant 
operations,  disinfectant  use,  population 
served,  and  geographical  locations 
throughout  the  United  States  (Krasner  et 
al.,  1989).  Furthermore,  the  RNDB 
includes  data  on  48  utilities  (serving  a 
combined  population  of  37  million 
people)  which  have  evaluated 
alternative  treatments  to  comply  with 
future  DBP  regulations. 

Figure  VI-1  shows  a  comparison  of 
disinfectantyoxidant  uses  reported  in 
the  WIDB  and  the  non-WIDB  part  of  the 
RNDB.  In  general,  the  current  usage  of 
disinfectants/oxidants  in  both  data 
bases  are  comparable,  which  indicates 
that  the  non-WIDB  part  of  the  RNDB  is 
representative  of  nationwide 
disinfectant  usage.  Figure  VI-2  shows 
disinfectants  evaluated  under 
alternative  treatments  in  the  RNDB. 
While  ozone  is  the  most  prevalent 
alternative  disinfectant  under 
investigation  in  the  RNDB,  this  data 
base  is  somewhat  biased,  as  it  does 
include  two  AWWARF  studies 
involving  ozonation.  However,  Figure 
VI-2  does  demonstrate  that  oaone  is  an 
alternate  disinfectant  that  is  being 
widely  evaluated.  While  most  systems 
currently  use  chlorine  only,  the 
percentage  drops  when  the  data  are 
population  based.  Figure  VI-1  shows 
that  chloramine  use  is  higher  on  a 
population  basis,  probably  due  to  its 
usage  by  some  of  the  larger  utilities. 
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Figure  VI-1 

Conlparison  of  Disinfectant  Use  Among  Two  Different  Databases 


100 


S 

-a 
a 
•a 

•8 


80   - 


60   - 


40   - 


20    - 


100 


80    - 


§ 

•B  60 

A* 


% 


40    - 


£ 


20   - 


69% 


Non-Water  Industry  Database 
#UtiUttes  =  166 


Water  Industry  Database 
^  #Plants-1256 


18% 


6% 


Chlorine 


PhVw«inifi>^ 


Ozone 
Disinfectant 


■a^ 


Chlorine 
Dioxide 


Potassium 
Permanganate 


Ncn-Water  Industry  Database 
Population  »  72.5  M 
f^^  Water  Industry  Database 


^  Population  s  209  M 


59% 


21% 


6% 


0% 


Chlorine 


Chkramines  Ozooe 

Disinfectant 


Chlorine 
Dioxide 


Potassium 
Pennsnganate 


Federal  Register  /  Vol.  59.  No.  145  /  Friday,  July  29.  1994  /  Proposed  Rules 


38713 


100 


'■O 

•8 


£ 


80  - 


60  - 


40  - 


20  - 


0 


100 


Figure  VI-2 

Altematiye  Disinfectants  Under  Evaluation 

By  The  Drinking  Water  Industry^ 

(Population  s  37 J  M) 
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2.  National  Occurrer  ce 


The  total  organic 
of  a  water  is  general 
of  the  amount  of 
precursors  present  i 
al.,  1989).  In  the 
provided  TOC  data, 
waters  with  TOC 
"not  detected"  (ND) 
these  waters,  the 


of  TOC 

( arbon  (TOC)  level 
y  a  good  indication 
THM  and  other  DBP 

a  water  (Singer  et 
WnliB.  157  utilities 
"or  the  100  surface 
,  the  range  was 
to  30  mg/L.  For 
50th.  and  75th 


data 


25ti 


percentiles  were  2.6.  4.0,  and  6.0  mg/L. 
respectively.  For  the  57  ground  waters 
with  TOC  data,  the  range  was  ND  to  15 
mg/L.  For  these  waters,  the  25th,  50th. 
and  75th  percentiles  were  ND.  0.8,  and 
1.9  mg/L,  respectively.  Typically,  most 
ground  waters  are  low  in  TOC 
However,  there  are  some  high-TOC 
ground  waters,  especially  in  the 
southea.stem  part  of  the  United  States 


(EPA  Region  IV;  see  Figure  VI-3  and 
Table  VI-1).  For  surface  waters,  the 
high-TOC  waters  also  tend  to  be  in  the 
southeastern  part  of  the  United  States, 
although  there  are  some  relatively  high- 
TOC  waters  in  the  south  central  (EPA 
Region  VI)  and  the  mountain  (EPA 
Region  VIII)  states  (.see  Figure  VI-3  and 
Table  VI-2). 
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Table  Vl-l .— StIatistics  on  Average  Raw  Groundwater  Total  Organic  Carbon  (mg/L)  for  Utilities  in  the 

AWWA  Water  Industry  Database 


EPA  region 


\ 
2 
3 
4 
5 
6 
7 
8 
9 
10 
ALL 


Num  )er  of  utili- 
ties with  data 


Table  V»-2.— St4tistics  on  Average  Raw  Surface  Water  Total  Organic  Carbon  (mg/L)  for  Utilities  in  the 

AWWA  Water  Industry  Database 


EPA  region 


1 
2 
3 
4 
5 
6 
7 
6 

■  9 
10 

ALL 


Num  )er  of  utili- 
ties with  data 


For  surface  waters 
not  soften,  the  med 
pert:entile  TOC  level 
ing/L.  respectively  (s 
However,  when  the 
weighted  (which  w^ 
closely  the  distribut 
the  median  and  90th 


994 


2 

3 

3 

t3 

11 
4 
5 
4 

11 
1 

57 


Number  of  utili- 
ties with  miss- 
ing data 


48 
72 

96 

163 

182 

82 

53 

46 

118 

37 

897 


Mm  value 


ND 

ND 


ND 
ND 
ND 
ND 

0.71 
ND 

0.80 
ND 


Max  value 


1.38 
1.91 


15.00 
4.00 
1.87 
1.40 
2.00 
1.00 
0.80 

15.00 


Percentile 


25lh 


ND 
0.63 


ND 
ND 


50th 


2.74 
2.19 
1  45 


NO 
0.84 


75th 


8.50 
1.92 


0.30 
1.88 


6 
10 
20 
11 
14 
10 

2 

7 
16 

4 
100 


Number  of  oWi- 
ties  with  miss- 
ing data 


44 
65 
79 

165 

179 
76 
56 
43 

113 
34 

854 


Mm  value 


3.00 
2.10 

NO 
1.60 

ND 
2.00 
7.00- 
l.OO 

NO 
1.25 

ND 


Max  value 


9.00 
20.00 
25.00 
30.00 

9.17 
10.00 
10.00 
14.00 

5.90 

3.30 
30.00 


Percentile 


25th 


3.48 
2.50 
2.15 
5.27 
2.70 
3.90 


1.75 
1.95 


2.55 


50th 


3.50 
4.55 
2.87 
7.40 
4.50 
5.50 


3.30 
3.25 


4.00 


75th 


4.50 
5.00 
4.80 
12.60 
5.90 
6.90 


8.50 
3.88 


5.95 


that  filtCT  but  do 
and  90th 
are  3  7  and  7.5 
Figure  VI-4). 
(  ata  are  flow- 
Id  represent  more 
by  population), 
percentile  values 


12  n 


.S3e 


0  1 


1  )n 


drop  to  2.7  and  5.1  mg/L.  respectively 
(see  Figure  VI-4).  This  is  due,  in  part, 
to  a  number  of  large  facilities  treating 
water  with  TOC  levels  <4  mg/L.  When 
this  same  category  of  surface  waters  is 
examined  for  choice  of  disinfectants 
between  chlorine  and  chloramines,  the 
latter  group  has  a  higher  TCXl 


cumulative  probability  than  the  former 
(see  Figure  VI-5).  Switc:hing  from  free 
chlorine  only  to  chloramination  was  one 
of  the  options  utilized  by  utilities  with 
high-TC3c  waters  te  comply  with  the 
0.10  mg/L  TTHMMCL. 
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FigareVI-5 
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Ais  part  of  a  ground  water  supply 
survey  (GWSS).  TOC  was  measured  at 
the  point  of  entry  into  the  distribution 
system  (see  Figure  VI-6).  Because  most 
groundwater  systems  do  not  have 
precursor-removal  technology  as  part  of 


their  treatment,  these  treated-water  TOC 
lex'els  prm'fde  a  good  indication  of  the 
range  of  raw-water  TOC  levels  in  ground 
waters.  The  median  and  90th  percentile 
TOC  levels  of  syst«flis  without  softening 
who  chlorinate  were  0.7  and  2.9  mg/L. 


respectively.  However,  the  median  and 
90th  percentile  TOC  levels  of  systems 
with  softening  who  chlorinate  were  1.7 
and  6.8  mg/L,  respectively 
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In  addition,  the  breakdown  of  treated- 
water  TXX;  levels  of  ground  waters  was 
examined  geographically  (see  Table  VI- 
3).  As  indicated  above  (see  Table  VI-1). 
the  southeastern  part  of  the  United 
States  (i.e..  EPA  Region  4)  has 
groundwaters  with  a  relatively  higher 
level  of  TOC  (see  Tables  VI-3A  and  VI- 


3C1.  In  addition,  the  mountain  states 
(i.e..  EPA  Region  8)  also  tended  to  have 
a  higher  distribution  of  T(X;s  in  the 
ground  waters  tested  (see  Tables  VI-3A 
and  VI-3C).  Furthermore,  these  data  are 
also  broken  down  into  those  that 
chlorinate  and  those  that  do  not  (see 
Table  VI-3).  Typically,  ground  waters 


that  are  currently  undisinfected  tend  to 
be  ones  with  lower  TOC  levels.  Thus, 
promulgation  of  the  Ground  Water 
Disinfection  Rule  will  probably  tend  to 
have  an  impact  on  waters  with  a  lower 
precursor  level  than  are  currently 
disinfecting. 


Table  VI-3A.— TOC  Values  for  GWSS  Systems  That  Chlorinate 


EPA  region 

Numl)er  of 

utilities  with 

data 

Max  value 

Percentile 

25th 

60th 

75th 

90th 

1  

19 
59 
62 

185 
90 
46 

103 
26 
39 
25 

654 

4.3 

4.6 

4.2 
14 

8.9 

8 

7.8 
11 
11 

3.3 

14 

0.4 
0.3 
0.3 
0.8 
0.7 
0.6 
0.8 
0.6 

0.3 
0.3 

0.5 

0.5 

0.5 

0.7 

1.1 

1 

0.8 

1.9 

0.2 

0.9 

0.7 

0.95 

0.9 

0.7 

2.1 

1.8 

1.7 

1.8 

3.1 

0.5 

1.4 

1.7 

2 „ 

3 

2.3 

1.5 

4 .^....,. 

1.2 

5  ...:.... „ 

6 : 

5.3 
2.6 

7 

2.4 

8 „  . . 

3.7 

9 , 

6.6 

10 • 

1.2 

ALL  :. _ .; 

2.2 
3.3 

Table  V1-3B.— TOC  Values  for  GWSS  Systems  That  Do  Not  Chlorinate 


Table  VI-3C.— TOC  Values  for  all  GWSS  Systems 


EPA  region 

Number  of 

utilities  with 

data 

Max  value 

Percentile 

25th 

50th 

75th 

90th 

J  „ -...: 

2 „ ; ; ....„ 

3..:. ..: - .:... ; 

4 

27 
14 
28 
34 
41 
26 
18 
14 
49 
40 

291 

3.6 
0.8 
5.3 
3.2 
18 
5.6 
2.9 
5.9 
3.4 
5 

18 

0.3 

<2 

<2 
0.3 
0.7 
0.2 
0.6 
0.3 

<2 
0.2 

0.3 

0.5 
0.3 
0.3 
0.5 
1.3 
0.6 
0.9 
0.4 
0.3 
0.4 

0.5 

0.8 
0.5 
0.6 
0.8 
2.2 
1.5 
1.1 
1.8 
0.4 
0.8 

1.1 

1.3 
0.6 
1.5 

5 ., 

1.7 
3.4 
2.9 
2.2 
2.7 
0.9 
2 

2.2 

6 

7 _ 

8 : 

9 

10 

ALL .....: „ 

EPA  region 

Numt)er  of 

utilities  with 

data 

Max  value 

Percentile 

25th 

50th 

75th 

90th 

1 ; 

46 

73 

90 

219 

131 

72 

121 

40 

88 

65 

4.3 
A£ 
5.3 

14 
18 

8 

7.8 
11 
11 

5 

0.3 
0.3 
0.3 
0.3 
0.7 
0.4 
0.4 
0.3 
<2 
0.2 

0.5 
0.5 
0.4 

0.7 
1.2 
0.9 
0.9 
1.8 
0.2 
0.5 

0.8 
0.8 
0.7 
1.9 
1.9 
1.7 
1.7 
-2.7 
0.5 
1.2 

1.6 

1.3 

1.2 

4.8 

32 

2.4 

32 

5.9 

1 

2.2 

2 

3 : 

4  , . 

5 

6 

7 „ 

8 ...: 

9 .: 

10 

ALL  

945 

18 

0.3 

0.6 

1.4 

2.9 

3.  National  Occurrence  of  Bromide 

Bromide  is  a  concern  in  both 
chlorinated  and  ozonated  supplies.  In 
chlorinated  supplies,  while  the  organic 
precursor  level  of  a  source  water  has  an 
impact  on  the  amount  of  DBFs  formed. 


the  bromide  concentration  has  an 
impact  on  the  speciation  as  well  as  the 
overall  yield  (Symons  et  al..  1993). 
Typically,  regardless  of  the  organic 
content  in  water,  bromate  can  be  formed 
when  waters  containing  sufficient  levels 


of  bromide  are  ozonated  (Krasner  et  al.. 
Jan.  1993). 

In  a  35-utility  nationwide  DBF  study, 
bromide  ranged  from  <0.01  to  3.0  mg/ 
L  and  the  median  bromide  level  was  O.i 
mg/L  (Krasner  et  al..  1989).  Some 
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utilities  have  bromide  in  their  source 
water  due  to  saltwater  intrusion  (am 
utility  had  as  much  as  0.4  to  OA  mg/L 
bromide  due  to  this  phenomenon) 
(Krasner  et  al.,  198B).  However,  some 
non-coastal  communities  can  have 
moderate-to-high  levels  of  bromide  due 
to  connate  waters  (ancient  seawater  that 
was  trapped  in  sedimentary  deposits  at 
the  time  of  geologioal  formation)  or 
industrial  and  oil-fjeW  brine  discharges. 
The  highest  bromiqe  delected  in  the 
latter  study  (2.8-3.1)  mg/L)  (Krasner  et 
al.,  1989)  was  from  La  water  in  the 
midsouthern  part  ojf  the  U.S. 


Currently,  a  nationwide  bromide 
survey  of  70  utilities  has  fouiul  bromide 
levels  ranging  from  <0.00S  to  >3.0  mg/ 
L  (Amy  et  al.,  1992-3).  Some  waters 
have  bisen  sampled  more  than  once  (up 
to  three  seasonal  samples  to  date)  in 
order  to  determine  the  variability  in 
bromide  occurrence.  The  average  raw- 
water  bromide  level  per  water,  though, 
provides  an  indication  of  the  typical 
occurrence  of  bromide  in  each  water. 
Table  VI—4  provides  some  preliminary 
insight  into  the  geographical  occurrence 
of  bromide.  Ideally,  more  data  per 
region  are  needed;  however,  sufficient 


data  are  available  for  general  trends. 
Regions "6  (which  includes  Texas)  and  9 
(which  includes  California)  have  the 
highest  occurrence  of  bromide.  While 
some  California  communities  have 
problems  with  saltwater  intrusion,  some 
Texas  communities  may  have  bromide 
from  connate  waters  or  oil-field  brines. 
However,  most  geographical  regions 
have  at  least  one  high-bromide  water  in 
their  area,  except  for  the  systems 
surveyed  in  the  Pacific  Northwest  (EPA 
Region  10)  and  the  northeast  (EPA 
Regions  1  and  2). 


Table  Vl-4.—  Statistics  on  Average  Raw-Water  Bromide  (mg/L)  for  Utilities  in  the  Nationwide  BflOMtpE. 

Survey 

FPA 

region 

Numtjer  of 

u«rti€S 

witti  data 

Min  value 

Max  value 

Percentfle 

25th 

50th 

75th 

SOlh 

1   

8 

4 
8 

7 
6 
7 
6 
7 
11 
6 

0.005 
0.023 
0.005 
0.010 

aoi2 

0.014 
0.042 
0SX6 
0.008 
<0.006 

0.089 
0.093 
0.276 
0.190 
032? 
>3.00 
0.206 
0.368 
0.429 
0.015 

0.02* 
0.03 
0.03 
0.02 
0.05 
0.02 
0.06 
0.02 
0.05 
<0.005 

0.03 
0.05 
0.06 
0.04 
0.09 
0.03 
0.08 
0.02 
0.08 
0.006 

0.05 
0.08 
0.07 
0.05 
0.12 
0.25 
0.09 
0.06 
0.33 

O.ooe 

005 

2  

NA 

3  

0D8 

4  

005 

5  „ „ 

6 

- 

0.14 
0  37 

7  

8  

0.10 
009 

9  ...„ 

036 

10           

0012 

NA^'Not  appticabie; 

nsufficient  numtjer  of  util 

ities  to  detern 

nine. 

■■ 

- 

Figures  VI-7  anc 
cumulative 
average  raw-water 
surface  and  ground 
in  the  nationwide 
surface  waters  in 
median,  75th,  90th 
bromide  level  were 


VI-8  show  the 
probabfiity  distribution  of. 
(romide  levels  in 
waters,  respectively, 
romide  survey.  In 
s  survey, the 
and  95th  percentile 
0.04.  0.08.  0.2,  and 


tti 


0.35  mg/L,  respectively.  In  ground 
waters  in  this  survey,  the  median,  75th, 
90th.  and  95th  percentile  bromide  level 
were  0.06,  0.1.  0^5,  and  0.35  mg/L, 
respectively.  Overall,  ground  waters 
appear  to  have  a  somewhat  higher 
probability  of  bromide  occurrence  than 
in  surface  waters.  In  the  33-utLlity  DBP 


study,  one  midwest  utility  pumped 
ground  water  into  a  lake  to  augment  a 
low-lake  level  during  a  drought  period. 
Bromide  rose  from  0.19  to  0.68  mg/L 
during  this  period  of  time. 
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B.  Chlohnation  Byproducts 
1.  TTHMs — Occurrence  Studies 

Prior  to  the  promulgation  of  an  MCL 
of  0.10  mg/L  TTHMs  in  1979,  EPA 
performed  two  surveys  to  obtain 
information  on  the  occurrence  of  THMs 
and  other  organic  compounds:  the 
National  Organics  Reconnaissance 
Survey  (NORS)  in  1975  (Symons  et  al.. 
1975)  and  the  National  Organic 
Monitoring  Survey  (NOMS)  in  1976-77 
(Brass  et  al.,  1977  and  The  National 
Organics  Monitoring  Survey,  unpubl.j. 
NORS  and  NOMS  were  conducted 
primarily  to  determine  the  extent  of 
THM  occurrence  in  the  United  States. 
These  data  were  used,  in  part,  in 


determining  the  1979  THM  regulation. 
Sur/eys  in  the  1980s  were  performed  to 
provide  data  for  assessing  a  new  MCL 
for  THMs,  as  well  as  to  develop 
regulations  for  other  DBPs. 

The  AVVVVARF  THM  survey  used  data 
from  1984-86,  and  tiiese  THM  values 
reflected  the  resuh  of  compliance  with 
the  1979  THM  regulation.  Mean  TTHM 
values  were  computed  for  each  of  the 
Lrtilitres  in  the  A  WW  ART  THM  survey; 
these  means,  as  well  as  data  from  the 
NORS  sad  NOMS  surveys,  are  plotted 
(see  Figure  VI-jQ)  on  a  frequency 
distribution  t3irv«.  The  AWWARF 
survey's  overall  TTHM  average  was  42 
+ig/L.  which  was  a  4(0-510  peri:ent 
rediKition  in  national  THM 


concentrations  as  compared  to  the 
averages  of  the  NORS  and  NOMS  (all 
phases)  results.  It  is  important  to  note 
that  the  disinfection  practices  of  some  of 
.the  utilities  in  the  AWWARF  survey 
(such  as  the  use  of  chloramines  as  a 
primary  disinfectant)  were  employed  to 
meet  the  1979  TTHM  MCL.  and  not  to 
meet  the  requirements  of  the  recently 
promulgated  Surface  Water  Treatment 
Rule  (SWTR).  Thus,  THM  and  DBP 
levels  at  some  utilities  would  most 
likely  be  different  if  their  current 
treatment  practices  required 
modification  in  order  to  meet  the  new 
disinfection  requirements  of  tl»e  SWTR. 
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Median  11 HM  concentrations  in  the 
AWWARF  survey  for  the  spring, 
summer,  fall,  and  winter  seasons  were 
40,  44,  36,  and  30  ng/L.  respectively. 
THM  levels  were  higliest  in  the  summer 
and  lowest  in  the  winter,  due  primarily 
to  the  faster  formation  rates  in  warmer 
water  temperatures.  In  the  35-utilit^' 
DBF  study,  the  second  highest  THM 
levels  were  in  the  fall  (Krasner  et  al., 
1989).  For  many  utilities  in  California 
and  the  southern  United  States,  fall  can 
be  almost  as  warm  as  summer.  However, 
seasonal  impacts  may  be  due  to  changes 
in  the  nature  of  naturally  occurring 
organics  or  bromide  levels  as  well. 
Compliance  with  the  THM  regulation  is 
based  on  a  running  annual  average  to 
reflect  these  types  of  seasonal 
variations. 


Because  the  1979  regulation  did  not 
apply  to  systems  that  serve  <10.000 
people,  the  running  annual  average 
TTHM  distribution  for  small  systems  is 
expected  to  be  different.  In  the 
AWWARF  THM  survey,  TTHM  data  for 
small  systems  from  12  states  were 
obtained  (McGuire  et  al..  198B).  While 
the  number  of  utilities  (f>7t)  for  which 
TTHM  data  were  received  rej)resents 
only  a  small  percentage  of  the  total 
number  serving  fewer  than  10.000 
customers  (S5,449),  some  important 
observations  can  be  made.  The  range  of 
TTHMs  was  irom  ND  to  313  ng/L.  with 
a  mean  of  36  ^g/L  and  a  median  of  18 
Mg/L  (McGuiw  et  aL  1988).  The 
cumulative  probability  distribution 
differs  significantly  from  the  NORS  and 
NOMS  data  (see  Figune  VI-lOj,  This 


lack  of  agreement  is  probably  due  to 
many  of  the  small  systems  using ^ound 
water  sources,  which  are  generally 
much  lower  in  THM  precursors  than 
surface  water  sources.  In  addition,  the 
overall  statistics  of  the  AWWARF 
survey  (for  677  cities)  were  markedly 
affected  by  the  low  TTHM  results  (range 
of  NU  to  42  ng/L  with  a  mean  of  2  ^g/ 
L)  of  the  204  systems  sampled  in 
Wisconsin.  Although  McGuire  does  not 
identify  a  reason  for  low  TTHMs  in 
Wisconsin.  EPA  data  indicate  that  over 
90  percent  of  Wisconsin  systems  use 
ground  water  (probably  with  fow 
precursor  levels)  as  a  priniar)- source. 
Sini:e  30  perc:ent  of  the  systems  in  the 
survey  were  from  Wisconsin,  this  would 
bias  the  results. 
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Since  the  AVVWARF  THM  survey. 
EPA  measured  DBP  data  in  a  number  of 
small  systems.  These  data  represent  part 
of  the  non-WIDB  data  in  the  RNDB. 
Figure  VI-11  compares  the  TTHM 
frequency  distribution  for  the  WIDE 
(large  systems  only)  with  that  of  the 
non-WIDB  data  on  both  large  and  small 
systems.  For  the  small  systems,  there  is 


essentially  a  biomodal  distribution  of 
TTHM  levels:  50  percent  of  the  small 
systems  have  <10  jig/L  TTHMs.  while 
the  remaining  utilities  have  TTHM 
levels  of  20  to  430  ng/L.  Most  likely, 
many  of  the  very  low  THM  levels  are 
associated  with  treatment  of  low-TOC. 
low-bromide  ground  waters.  For 
community  water,  non-purchased 


systems  serving  <10.000  people.  4562 
sy.stems  treat  surface  water,  while  17941 
disinfect  ground  water.  For  s>'stems 
serving  >10,000  people.  1395  treat 
surface  water  and  1117  disinfect  ground 
water.  Thus,  small  systems  are  utilizing 
ground  water  more  than  surface  water. 
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III  the  WIDB  (which  only  includes 
large  systems).  482  utilities  that  treat 
surface  water  or  a  mix  of  surface  and 
ground  waters  had  TTHM  median,  75th, 
and  90th  percentile  values  of  43.  59,  and 
74  Mg/L,  respectively.  In  the  WIDB,  277 
utilities  that  treat  ground  water  only  had 
TTHM  median,  75th.  and  90th 
percentile  values  of  13,  34.  and  60  \ig/ 
L,  respectively.  However,  systems  using 
both  types  of  source  waters  had  TTHM 
levels  in  the  neighborhood  of  100  ng/L. 
Thus,  while  ground  waters  in  general 
tend  to  form  less  THMs  than  surface 
waters,  there  are  some  ground  waters 
with  sufficient  precursor  levels  to  form 
significant  amounts  of  THMs. 

2.  HAAs  and  Other  Chlorination  DBFs- 
Occurrence  Studies 

a.  Discovery  of  Additional 
Chlorination  By-Products.  In  1985,  EPA 
determined  chlorination  DBPs  at  10 
operating  utilities,  using  both  target- 
compound  and  broad-screen  analyses 
(Stevens  et  al.,  1989).  A  total  of  196 
compounds  that  can  be  attributed  to  the 
chlorination  process  were  found  in  one 
or  more  of  the  10  utilities"  finished 


waters.  Approximately  half  of  the 
compounds  contained  chlorine  and 
many  were  structurally  identified; 
however,  128  compounds  were  of 
unknown  chemical  structure.  The 
compounds  which  were  quantifiable 
represented  from  30  to  60  percent  of  the 
total  organic  halide  (TOX)  of  those 
supplies.  That  study  served  to 
significantly  reduce  the  list  of 
compounds  that  EPA  considered  most 
significant  for  further  work. 

b.  Available  Data  on  Chlorination  By- 
Products.  Taken  as  an  example  of 
subsequent  survey  results  where 
quantifiable  target-compound  analyses 
were  used.  Figure  VI-12  shows  the 
occurrence  of  DBPs  in  the  35-utility 
study  (Metropolitan  Water  District  of 
So.  Calif  et  al.,  1989).  The  figure 
presents  an  overview  of  the  results  of 
four  seasonal  sampling  quarters 
combined.  In  addition,  all  sampling  was 
performed  at  treatment-plant  clearwell 
effluents.  It  is  important  to  note  that 
these  survey  results  do  not  reflect  any 
impacts  of  the  SWTR  under  which  a 
substantial  number  of  systems  could  be 


expected  to  modify  disinfection  practice 
to  achieve  compliance.  On  a  weight 
basis,  THMs  were  the  largest  class  of 
DBPs  detected  in  this  study;  the  second 
largest  fraction  was  haloacetic  acids 
(HAAs).  At  the  time  of  this  study, 
commercial  standards  were  only 
available  for  five  of  the  nine  theoretical 
species:  monochloro-,  dichloro-. 
trichloro-,  monobromo-,  and 
dibromoacetic  acid.  The  data  indicate 
that  the  median  level  of  THMs  (i.e.,  36 
fig/L)  was  approximately  twice  that  of 
HAAs  (i.e..  17  jig/L).  The  third  largest 
fraction  was  the  aldehydes  (i.e.. 
formaldehyde  and  acetaldehyde).  These 
two  low-molecular-weight  aldehydes 
were  initially  discovered  as  by-products 
of  ozonation,  but  they  also  appear  to  be 
by-products  of  chlorination.  Every 
target-compound  DBP  was  detected  at 
some  time  in  some  utility's  water  during 
the  study;  however,  2.4,6- 
trichlorophenol  was  only  detected  at 
low  levels  at  a  few  utilities  during  the 
first  sampling  quarter  and  was  not 
detected  in  subsequent  samplings. 
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The  35-utility  DBF  study  assessed 
systems  using  a  range  of  disinfectants,  a 
number  of  which  used  chloramines  as  a 
residual  disinfectant.  In  a  study  (in 
1987-89)  by  EPA.  primarily  chlorine- 
only  systems  were  evaluated  at  the  plant 
and  in  the  distribution  system  (typically 
a  terminal  location).  The  range  of  total 
HA  As  (THAAs)  (a  sum  of  the  five 
aforementioned  species)  at  the  plant 
effluent  was  <1  to  86  jig/L  (representing 
73  samples),  with  a  median  value  of  28 
Mg/L  (Fair,  1992).  In  the  distribution 
system  (56  samples  collected),  the  range 
and  median  THAAs  were  <1-136  and 
35  tig/L,  respectively. 

In  a  six-utility  DBF  survey  in  North 
Carolina  (Grenier  et  al..  1992).  the  sum 
of  four  measured  HAAs — dibromoacetic 
acid  was  not  included  in  this  study,  as 
these  waters  are  all  low  in  bromide — 
ranged  from  14  to  141  pg/L  in  the 
distributed  waters  (with  utility  annual 
averages  of  51  to  97  ng/l).  In  this  survey. 
HAA  concentrations  consistently 
exceeded  the  concentration  of  TTHMs 
(which  ranged  from  13  to  114  ng/1,  with 
utility  annual  averages  of  34  to  72 
jig/1).  The  prevalence  of  the  HAAs  may 
be  due,  in  part,  to  chlorination  of  settled 
and  finished  .waters  with  pH  levels  of 
5.9  to  7.fl.  Chlorination  at  lower  pH 


levels  results  in  lower  THM  formation 
but  higher  HAA  concentrations  (Stevens 
et  al..  1989). 

Recently,  a  commercial  standard  for 
broniochloroacetic  acid  tBCAA)  has 
.  become  available.  Studies  to  date 
suggest  that  the  other  mixed 
bromochloroacetic  acids  may  be 
unstable  (Pourmpghaddas  et  al.,  1992). 
The  UNDB  includes  the  occurrence  of 
BCAA  for  25  utiliUes.  The  median.  75th 
and  90th  percentile  occurrence  were  3, 
5.  and  8  Mg/L.  respectively.  In  the 
chlorinated  distribution  system  of  a 
water  containing  from  0.04  to  0.31  mg/ 
L  bromide  (i.e.,  an  average-  and  a  high- 
bromide  source  water  were  being 
treated),  BCAA  was  present  from  6  to  17 
p.g/L  and  accounted  for  25  pen;ent  of  the 
concentration  of  the  sum  of  the  six 
measured  HAA  species  (D/DBP 
Regulations  Negotiation  Data  Base 
(RNDB).  1992).  Thus,  most  DBF  studies 
M/hich  measured  only  Five  of  the  HAA 
species  will  have  some  level  of 
underestimation  of  total  HAAs  present, 
although  that  should  be  a  small  error  in 
low  bromide  waters. 

The  RNDB  includes  HAA  data, 
including  from  the  35-utility,  EPA.  and 
North  Carolina  DBF  studies.  When  a 
utility  was  .sam_pled  more  than  once  in 


time  and  space,  a  "quasi"  running 
annual  average  value  was  determined 
(RNDB).  Figure  VI-13  shows  the 
cumulative  probability  ocairrence  of 
THAAs  (the  four  to  six-specjes  sums) 
for  large  and  small  systems.  The  median 
THAA  for  either  population  group  is  30 
Mg/L.  although  the  small  systems  have 
30  percent  of  the  utilities  with  <7  Mg/L 
THAAs.  The  difference  at  the  low 
THAA  levels  was  probably  due  to 
treatment  of  low-precursor  sourt:o 
waters  in  small  systems.  The  high  end 
of  the  THAA  occurrence  was  not 
significantly  different,  most  likely  due 
to  a  lack  of  a  HAA  regulation  and  the 
fact  that  pH  of  chlorination  impacts 
THM  and  HAA  formation  in  opposite 
ways.  In  the  RNDB.  121  of  the  utilities 
treated  surface  water  or  a  ground  water/ 
surfaf.e  water  mix  For  those  systems 
treating  some  percentage  of  surface 
water,  the  median.  75th,  90th  percentile, 
and  maximum  values  were  28,  50.  73, 
and  155  Mg/L.  respectively.  In  the 
RNDB,  13  of  the  utilities  treated  ground 
water  only.  For  this  limited  ground 
water  data  set,  the  median,  90th 
percentile,  and  maximum  values  were  4. 
13,  and  37  Mg/L,  respectively. 
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3.  Modeling  (DBPRAM)  Formation 
TTHM&,  HAAS  and  Extrapolation  to 
National  Occurrence  and  Effects  of 
SVVTR 

As  part  of  the  D/DBP  rulemaking 
process,  EPA  developed  regulatory 
impact  assessments  of  technologies  that 
will  allow  utilities  to  comply  with 
possible  new  disinfection  and  DBF 
standards  (Gelderloos  et  aL,  1992).  As 
part  of  this  process,  a  DBP  Regulatory 
Assessment  Model  (DBPRAM)  was 
developed.  The  DBPRAM  included 
predictive  equations  to  estimate  DBP 
concentrations  during  water  treatment 
{Harringon  et  al..  1992).  However, 
because  reliable  equations  for  predicting 
individual  DBP  formation  in  a  wide 
range  of  waters  (e.g.,  those  containing 
high  levels  of  bromide)  were  not 
available,  the  regulatory  impact 
.  assessments  emphasized  TTHM  (Amy  et 
aL,  1987)  and  total  HAA5  formation. 
Because  BGAA  was  not  commercially 
available  when  HAAs  were  measured 
during  the  development  of  the  HAA 
predictive  equations,  those  equations 
only  included  the  formation  of  five 
HAA  species  (Mallon  et  al.,  1992). 
However,  for  a  low-bromide  water,  the 
error  from  not  including  mixed 

bromochloro  HAA  species  was  probably 
low. 

The  DBPRAM  predicted  the  removal 
pfTOC  during  alum  coagulation, 
granular  activated  carbon  (GAC) 
adsorption,  and  nanofihration 
(Harrington  efal.,  1992  and  Harrington 
et  a).,  1991).  These  equations  were 
developed  based  upon  a  number  of 
bench-,  pilot-,  and  hill-scale  studies. 
The  removal  of  TOC  during 
precipitative  softening,  though,  has  not 
been  modeled  to  date.  However,  systems 
that  soften  represent  a  small  percentage 
of  the  surface-water  treatment  plants 
(about  JO  percent).  The  DBPRAM  also 
pmdirted  the  alkalinity  and  pH  changes 
resulting  from  chemical  addition 
(Harrington  et  al.,  1992).  as  well  as  the 
de<:ay  r  f  residual  chlorine  rnd 
chlora  ■■; :.es  in  thft  plant  and 
disTiibu'inn  system  (Dharmarajiih  ft  al., 
1991). 

In  dt^veloping  regulatory  imped 
assessments,  the  first  step  was  to 
estim&t.?  the  occurrence  of  relevant 
source-water  parameters  {I>»tkiew!cz  ef 
ai..  1992).  TOC  data  from  the  WID3  and 
bromide  data  fiom  the  nnfionwide 
bromids  survey  formed  the  basis  for 
determining  the  DBP  precursor  levels 
(Wade  Miller  Associates,  1992).  Actual 
watcir  quality  data  were  used  to  simulate 
predicted  occurrence  values  ha<itfd  upon 
a  statistical  funcilon  such  as  a  log- 
normal  distribution  (Letkieivicz  eJ  al., 
1992  and  Wade  Miller  y\ssociates, 


1992).  In  running  the  DBPRAM.  the 
production  of  DBFs  was  restricted  to 
surface-water  plants  that  Tdtered  but  did 
not  soften.  Surface  waters  typically  have 
higher  disinfection  criteria— and  thus  a 
greater  likelihood  to  produce  more 
DBFs — than  groimd  waters  (i.e.,  Ginrdia 
in  surface  waters  is  n>ore  difficuM  to 
inactivate  than  viruses  in  ground 
waters).  As  mentioned  before,  an 
equation  to  predict  TOC  removal  during 
softening  was  not  available.  However, 
the  surface  water  systems  which  were 
modeled  represented  water  treated  and 
distributed  to  approximately  103 
million  people  (Letkiewicz  et  a!.,  1992). 
Another  mechanism  was  developed  for 
accounting  for  DBP  occurrence  in  other 
water  systems  (see  below). 

The  second  step  in  the  regulatory 
impact  assessment  was  to  prepare  a 
probability  di.stribufion  of  nationwide 
THM  and  HAA  occurrence  if  all  surface 
water  plants  that  fiher  but  do  not  soften 
used  a  particular  technology  for  DBP 
control  (i.e.,  enhanced  coagulation, 
GAC.  nanofihration,  or  alternative 
disinfectants).  Even  though  individual 
utilities  wll  consider  a  range  of 
technologies  to  meet  di.sinfection  and  D/ 
DBP  nj.les,  the  DBPRAM  can  only 
"predict  the  performance  of  one 
technology  at  a  time.  Subsequently,  a 
decision-making  process  was  employed 
to  examine  the  predicted  compliance 
choices  that  systems  will  make 
(Gelderloos  et  al..  1992).  As  part  of  the 
DBPRAM.  compliance  with  the  SWTR, 
a  potential  enhanced  SWTR,  the  total 
coliform  rule,  and  the  lead-f;orrosion 
ruJt'  were  modeled.  Thus,  while 
nationivide  DBP  studies  typically 
measured  DBP  ocx-urrence  prior  to 
implementation  of  these  new  mi(Tobial 
and  corrosion  rales,  the  DBPRAM 
allowed  one  to  assess  the  imparts  of 
meeting  a  mtihifude  of  niles 
simultaneously. 

Duri.ng  the  D/DBP  negotiated 
rulemaking,  a  Technology  Workgroup 
(TWG)  of  engineers  and  scientists  was 
formed.  The  TWG  reviewed  ;he 
DBPRAM  and  regulatory  in. pact 
assessments,  and  provided  i.nput  to 
ensuiv  that  the  predicted  output  was 
consistent  with  real-world  d'ifa.  Prior 
valjdfition  of  the  model  in  Soufhcm 
California  (where  bromide  oci.-urrenc;e 
wa.s  relatively  high)  indicned  that  ths 
cential  tendency  was  to  underjirodii-l 
TTHMs  by  20-30  piircent  (Hamngton  et 
al.,  1992).  In  addition,  ev.iluation'of  the 
model  In  iov/bromlde  North  Coroliria 
waters  also  found  that  the  mode!  tended 
to  underpredict  both  THM  and  HAA 
concentrations  and  resuhed  in  absolute 
median  deviations  of  approximately  25- 
30  percent  (Grenier  et  al..  1992).  Neither 
Harrington  nor  Grenier  were  able  to 


identify  reasons  for  the 
undferpredictions.  Therefore,  the  TWG 
adjusted  the  DBPRAM  output  to  lonvil 
for  the  underpredictions;  the  resultant 
data  were  confirmed  against  full-scale 
data  from  throughout  the  United  States. 

Prior  validation  of  the  alum 
coagulation  part  of  the  model  was 
performed  in  several  eastern  states,  as 
well  as  in  Southern  California.  The 
overall  central  tendency-was  to 
overpredict  TOC  removal  by  5-10 
percent.  The  TWG  befieved  that  utilities 
would  implement  an  overde&ign  fatior 
to  ensure  that  pre«;ursor  removal 
technologies  could  consistently  meet 
water  quality  objec-tive*.  A  15  percent 
overdfsign  fador  for  TXX;  rwnwval 
compensated  for  a  typic:al 
overprediction  in  TOC  removal  by  alum. 
For  plants  that  do  not  fiher  or  ijitcr  with 
softening,  case  studies  on  a  number  of 
systems  through  the  nation  were  uswi  to 
asi^ss  compliance  choices  and 
predicted  water  qualities.  For  ground 
waters,  data  from  the  WIDB  asMl  GWSS 
on  TOC  and  THM  levels  vwjre  used  in 
developing  regulatory  impact  analyses 
(RIAs)  for  tlKJse  systems. 

With  the  revised  DBPRAM  output,  tb.' 
proposed  st.ige  1  D/DBP  rule— i.e., 
MCLs  of  80  >ig/L  TTHMs  and  60  >ig/L 
THyVAs,  as  well  as  a  performance 
criteria  for  DBP  precursor  removal- 
would  affetit  large  systems  that  filter  but 
do  not  soften  as  follows;  TTHMs  would 
drop  on  a  median  basis  from  45  lo  32 
>ig/L.  while  the  95th  pen»nlile  would 
drop  from  104  to  58  ng/L;  THAAs  would 
drop  on  a  median  basis  from  27  to  20 
Hg/L,  and  the  95th  percentile  wrtuld 
drop  from  86  to  43  (tg'L 

C.  Other  Disinft^ctinn  Byproducts 

1.  Ozonation  Byproducts 

a.  Icfpntificatmn  of  0■^nnnfion ' 
Byproducts.  Ozone  can  convert  orgr:rii» 
matter  in  wafer  to  aldehydes  (e.g.. 
formaldehyde)  (Glaze  et  a?..  1989)  nnd 
assimilable  organic  carbon  (AOC.)  {Van 
der  Kooij  et  al.,  1982).  Recent  n'scarrh 
optimized  the  aldehyde  method  in  nrd«  r 
to  quantitatively  recover  additional 
carbonyis  of  interest  (eg.,  dialdehydes 
such  as  glyoxal  and  aldo-ketones  such 
as  methyl-glvoxal  (Sf.limrmTi  cl  o\.. 
1990)).  AOC  is  the  fract-on  of  orPiirt 
carbon  that  can  be  metabolized  by 
microorganisms;  it  also  rcpresitnts  .i 
potential  for  hiologira'  .Tgrov^nh  in 
distribution  sy  items.  Pulyf>ina!on:il 
ozone  DBFs  such  as  keioacids  hav"  Iwt'n 
dutfUed  at  higher  levels  t.han  the  low- 
molecuIa-'-weight  aldehydes  and  ht.ve 
been  shown  to  correlate  well  with  AlX". 
(Xie  el  al.,  1992).  Using  resin  cxjiuiims 
to  au.umulate  organics  from  ozonafwl 
waters,  Glaz<*  and  co-wnrkers  dclct  ted 
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aldehydes,  carboxyl  c  acids,  aliphatic 
and  alicyclic  ketones,  and  hydrocarbons 
(Glaze  et  al.,  August  1989).  Ozone  is 
known  to  produce  other  organic 
oxygenated  DBFs,  si  ich  as  peroxides  and 
epoxides  (Glaze  et  a  ..  1989).  Analytical 
methods  for  low-lev  3I  detection  are 
currently  not  availa  tie  for  epoxides,  but 
progress  in  detectin  [  peroxides 
(inorganic  and  orgaiic)  has  recently 
been  made  (Weinbe  g  et  al.,  1991).  As 
with  chlorine,  occui  rence  data  for  ozone 
DBFs  are  limited  to  ;ompounds  that  can 
be  detected  by  curte  nt  methods. 

Although  most  oz  3ne  by-products  are 
oxygenated  species,  the  presence  of 
bromide  will  result  n  the  formation  of 
brominated  DBFs  (F  aag  dt  al..  1983  and 
Dore  et  al.,  1988).  W  hen  bromide  is 
present  in  a  source  1  ^^ater.  it  may  be 
oxidized  by  ozone  ti  t  hypobromous  acid 
(HOBr).  At  common  drinking-water  pH 
levels,  HOBr  is  in  e(  uilibrium  with  the 
hypobromite  ion,  O  ir~.  Once 
produced.  HOBr  car  react  with  organic 
THM/DBF  precurso  s  to  form 
bromoform  and  oth<  r  brominated 
organic  by-products  (Dore  et  al..  1988 
and  Glaze  et  al..  Jan  1993).  OBr-  (but 
not  HOBr)  can  be  o>  idized  by  ozone  to 
bromate  (BrOi~)  (Kjasneret  al..  Jan 
1993  and  Haag  et  al. ,  1983).  Krasner  and 
colleagues  found  thi  t  ozonation  of 
bromide-containing  waters  can  form  a 
number  of  brominat  }d  organic  DBFs 
that  are  analogous  t(  1  chlorinated  DBFs 
(e.g..  bromoform.  di  )romoacetic  acid, 
tribromonitrometha  le  Ibromopicrin), 
and  cyanogen  bromi  de)  (Krasner  et  al., 
1990  and  Krasner  et  al.,  1991). 
Similarly,  Glaze  anc  co-workers  studied 
the  formation  of  bro  no-organic  DBFs 
formed  during  ozonj  (e.g.,  bromoform; 
dibromoacetonitrile  mono-,  di-,  and 
tribromoacetic  acid;  and 
monobromoacetone  (Glaze  et  al.,  Jan. 
1993).  However.  onK-  a  fraction  of  the 
dissolved  organic  bromide  was  found  as 
targeted  brominated  organic  DBFs 
(Glaze  et  al.,  Jan.  19'  )3).  As  with 
chlorination,  not  all  of  the  halogenated 
DBFs  can  be  accoun  :ed  for  with  existing 
analytical  methodologies.  However, 
researchers  are  cont  nuing  to  try  to 
uncover  new  DBFs  1 II  the  time,  such  as 
the  bromine-substiti  ited  analogues  of 
chloral  hydrate  (trie  iloroacetaldehyde) 
formed  during  chloi  ination  and/or 
ozonation  (Xie  et  al.,  1993,  in  press). 

b.  National  Ck:cut  '■ence — Trends — i. 
Ozone  use  in  U.S.,  p  re  vs.  post  SVVTR.- 
While  ozone  techno  ogy  in  drinking- 
water  treatment  has  been  in  use  for 
more  than  80  years  n  Europe, 
applications  in  the  I  Jnited  States  (U.S.) 
have  been  much  mo  re  limited.  However, 
the  use  of  this  disin  ectant/oxidant  is 
growing  rapidly  in  t  le  U.S.  as  utilities 
are  working  to  meet  the  requirements  of 


the  SVVTR,  anticipation  of  a  D/DBF 
Rule,  regulations  for  volatile  and 
synthetic  organic  chemicals,  and  for 
taste-and-odor  control  (Ferguson  et  al.. 
1991  and  Tate,  1991).  Virtually  every 
surface  water  system  use  of  ozone  was 
intended  to  accomplish  multiple  water 
quality  objectives,  such  as  disinfection, 
DBF  control,  taste  and  odor,  or  any 
combination  of  these  (Tate,  1991). 
Ground  water  plants  in  Florida  have 
used  ozone  for  controlling  DBFs,  color, 
and  odor  (Tate,  1991). 

The  first  U.S.  ozoiie  plant  was  on-line 
in  1978.  The  number  increased  to  18  by 
June  1990  (Tate,  1991).  A  recent  survey 
has  identified  an  additional  11  facilities 
under  construction,  as  well  as  at  least  37 
U.S.  ozone  pilot-plant  studies  underway 
(Rice,  Aug.-Sept.  1992).  As  part  of  the 
D/DBF  negotiated  regulation,  the  TWG 
has  evaluated  compliance  choices  for 
meeting  stage  1  and  possible  stage  2 
criteria.  For  example,  the  TWG 
predicted  that  six  percent  of  surface 
water  systems  will  use  ozone/ 
chloramines  in  addition  to  enhanced 
coagulation  to  achieve  compliance  with 
Stage  1  requirements.  Depending  on  the 
role  of  precursor-removal  criteria  in  a 
stage  2  Rule,  it  is  predicted  that  from  8 
to  27  percent  of  large  surface-water 
systems  would  use  ozone/chloramines 
as  part  of  the  treatment  process.  The 
current  and  projected  ozone  usage  is 
based  on  an  existing  SVVTR  and  the 
anticipation  of  a  DBF  Rule,  both  of 
which  have  led  to  the  choice  of  ozone, 
a  powerful  disinfectant  that  typically 
produces  limited  DBFs. 

ii.  AWWARF bromide/bromate  sunvy 
and  studies.  In  order  to  comply  with 
new  and  more  stringent  regulations, 
alternative  treatments  are  being  studied. 
A  2-year  study  of  ozone  treatment  at  10 
North  American  utilities  was  conducted 
at  pilot  and  full  scale  (Glaze  et  al.,  1993 
in  press).  For  four  of  the  six  surveyed 
utilities  where  the  bromide  level  was 
<0.06  mg/L,  bromate  was  not  detected 
with  minimum  reporting  level  (MRL) 
values  of  5-10  jig/L  at  the  ozone  dosages 
investigated  (Krasner  et  al.,  Jan.  1993). 
For  the  other  two  low-bromide  utilities, 
bromate  at  5-8  jig/L  was  detected 
inconsistently  over  time  and  space.  For 
three  of  the  four  tested  waters  in  which 
the  ambient  bromide  level  was  0.18- 
0.33  mg/L,  bromate  was  typically 
detected  at  levels  of  9-18  jig/L.  No 
bromate  was  detected  at  one  utility 
where  the  very  high  level  of  TOC  (i.e., 
26  mg/L)  may  have  produced  an  ozone 
demand  that  overwhelmed  the 
production  of  bromate.  In  another  study, 
using  a  special,  labor-intensive 
concentration  method  at  an  EFA 
research  facility,  bromate  was  detected 
in  seven  of  the  nine  ozonated  waters 


tested  at  an  MRL  of  0.4  ng/L  or  higher 
(Sorrell  et  al.,  1992).  In  one  instance, 
bromate  was  detected  in  the  source 
water  at  this  MRL  value. 

Utilizing  these  data,  as  well  as  that  of 
other  EPA  and  AWWARF  investigators 
(Krasner  et  al.,  Jan  1993,  Amy  et  al.. 
1992-93.  Sorrell  et  al..  1992.  Hautman. 
1992.  and  Miltner,  Jan.  1993).  The 
nationwide  distribution  of  bromate 
occurrence  if  all  surface  water  plants 
switched  to  ozone  for  predisinfection 
was  estimated  (Krasner  et  al..  1993).  It 
was  estimated  that  the  20th,  median, 
and  80th  percentile  for  bromate 
occurrence  in  surface  waters  using 
ozone  for  predisinfection  might  be  0.5- 
0.8, 1-2,  and  3-5  ^g/L,  respectively. 

The  90th  to  95th  percentile 
occurrence  of  bromate  could  be  in  the 
range  of  5  to  20  jig/L  (Krasner  et  al., 
1993).  However,  Ihe.proposed 
regulation  for  bromate  would  result  in 
either  (1)  some  utilities  choosing  not  to 
employ  ozonation  or  (2)  other  utilities 
operating  the  ozonation  process  in  a 
manner  which  would  reduce  bromate 
formation.  For  example,  demonstration- 
scale  tests  of  the  ozonation  of  a  surface 
water  containing  bromide  at 
approximately  the  90th  to  95th 
percentile  level  of  occurrence  (i.e.,  0.17 
to  0.49  mg/L)  at  an  ambient  pH  of  8 
produced  from  <3  to  25  fig/L  bromate, 
depending  on  the  amount  of  ozone 
added  (Gramith  et  al.,  1993).  In  the 
latter  tests,  Giardia  inactivations  from 
ozonation  of  from  0.5  to  3  logs  were 
achieved.  When  the  pH  of  ozonation 
was  reduced  to  about  6.  bromate 
formation  in  this  water  was  consistently 
below  10  ^g/L  and  often  below  5  ^g/L. 
In  addition,  Giardia  inactivations  of  up 
to  4  logs  were  achieved  at  this  pH. 

c.  Potential  DBFs  not  regulated  at  this 
time. — i.  Aldehydes,  ketones,  peroxides, 
and  formation  of  precursors  for  other 
DBFs — national  occurrence.  Miltner  and 
co-workers  ozonated  a  surface  water 
with  1.4  mg/L  TOC  at  various  ozone 
doses  up  to  an  ozone-to-TOC  ratio  of 
2.8:1  mg/mg  (Miltner  et  al.,  Nov.  1992). 
They  found  that  the  formation  of  the 
three  most-prevalent  aldehydes 
(formaldehyde,  glyoxal,  and  methyl- 
glyoxal)  continued  to  increase  as  the 
ozone  dose  increased,  and  that  these 
three  aldehydes  had  not  reached 
maximum  yields  before  the  highest 
ozone-to-TOC  ratio  was  tested. 
Weinberg  and  colleagues  studied  the 
formation  of  aldehydes  at  10  North 
American  utilities  at  pilot-  and  full- 
scale  plants  (Weinberg  et  al.,  1993) .  The 
interquartile  range  (i.e.,  25th  to  75th 
{>ercentile  occurrence)  of  formaldehyde 
was  11  to  20  ^g/L,  while  the  sum  of 
aldehydes  tested  had  an  interquartile 
range  of  23  to  47  ng/L.  The  utility  with 
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the  highest  TOC  in  the  10-utility  study 
(8.1  mg/L  in  the  ozonator  influent) 
represented  a  maximum  outlier  in 
aldehyde  production  (i.e.,  about  70  jig/ 
L  formaldehyde  and  up  to  150  jig/L  of 
summed  aldehydes).  The  minimum 
outlier  was  the  summer  testing  of  a  low- 
TOC  water  (1.0  mg/L)  which  received  an 
applied  ozone  dose  of  1.0  mg/L.  When 
the  occurrence  data  were  normalized  to 
TOC  level,  the  interquartile  ranges  were 
3.9  to  8.4  ^g  formaldehyde  per  mg  TOC 
and  9  to  20  ^g  of  summed  aldehydes  per 
mg  TOC.  This  normalization  brought  the 
water  with  the  highest  TOC  into  the 
interquartile  range.  When  the  aldehyde 
formation  was  ftirther  normalized  for 
the  ozone  dose,  the  interquartile  ranges 
per  unit  TOC  and  per  ozone  dose  were 
1.2  to  4.2  ng  formaldehyde/(mg  *  mg/L) 
and  2.9  to  11  jig  summed  aldehydes/(mg 
*  mg/L).  With  this  latter  normalization, 
the  high-TOC  water  dropped  to  almost 
the  minimum  outlier.  Because  the  ozone 
demand  of  the  latter  water  exceeded  the 
dose,  it  is  possible  that  more  aldehydes 
could  have  been  produced  with  a  higher 
dose.  These  limited  data  suggest  that 
either  TOC  or  ozone  dose  can  be  the 
limiting  factor  in  aldehyde  production 
(i.e..  for  the  low-TOC  water  in  the 
summer  testing  and  the  high-TOC  water, 
respectively). 

While  ozonation  can  produce 
significant  levels  of  aldehydes,  the 
presence  of  these  ozone  by-products  in 
the  distribution  system  are  highly 
dependent  on  whether  the  filters 
downstream  of  ozone  are  operated 
biologically  (i.e.,  no  secondary 
disinfectant  is  applied  before  the  filters), 
as  well  as  the  choice  of  filter  media  and 
filtration  rate  (or  more  exactly,  the 
empty  bed  contact  time  [EBCT]  in  the 
fiher  media)  (Miltner  et  al.,  Nov.  1992. 
Weinberg  et  al.,  1993,  and  Krasner  et  al.. 
May  1993). 

Using  a  bioreactor.  many  aldehydes 
can  be  quantitatively  removed  (Miltner 
et  al..  Nov.  1992).  In^ilot-  and  full-scale 
studies,  formaldehyde  tended  to  be  the 
most  biodegradable  of  the  aldehydes 
tested,  while  the  glyoxals.  in  some 
instances,  were  somewhat  recalcitrant 
(Weinberg  et  al..  1993,  and  Krasner  et 
al..  May  1993).  These  aldehydes 
(including  the  glyoxals)  were  typically 
best  removed  at  utilities  in  which 
granular  activated  carbon  (GAC) 
contactors  or  filters  were  employed, 
even  when  the  GAC  was  removing  little 
or  no  TOC  (Weinberg  et  al..  1993.  and 
Krasner  et  al..  May  1993).  When 
anthracite  coal/sand  fihers  were  used 
without  a  secondary  disinfectant  before 
filtration,  these  aldehydes  could  be 
removed  to  varying  degrees  with  the 
best  results  at  low  filtration  rates  (or 
high  EBCTs)  (Weinberg  et  al..  1993,  and 


Krasner  et  al..  May  1993).  Because  part 
of  the  proposed  D/DBF  Rule  sets  criteria 
for  biological  filtration  following 
ozonation  of  raw  water,  it  is  anticipated 
that  the  occurrence  of  aldehydes,  while 
not  directly  regulated,  can  be  minimized 
in  the'£nished  water. 

Other  oxygenated  organic  ozone  by- 
products (e.g.,  ketoacids  (Xie  et  al., 
1992)  and  organic  peroxides  (Weinberg 
et  al.,  1991)  can  also  be  reduced  during 
biological  filtration.  The  use  of 
biological  treatment  for  drinking  water 
treatment  in  the  United  States  is 
currently  very  limited,  while  in  Europe 
such  processes  are  more  common. 
However,  research  into  the 
incorporation  of  biological  filtration  in 
the  United  States  is  now  being 
extensively  studied  and  its 
implementation  is  becoming  more 
common  (Weinberg  et  al..  1993).  In 
addition,  some  ozone  by-products  are 
relatively  unstable  (e.g..  peroxides  and 
epoxides)  and  may  not  persist  in  the 
finished  water.  Furthermore,  because 
hydrogen  peroxide  can  reduce  chlorine 
to  chloride  ions  (Connick,  1947).  the 
addition  of  free  chlorine  should  destroy 
a  peroxide  residual  (Weinberg  et  al., 
1991).  Finally,  because  GAC  can  reduce 
oxidant  residuals,  GAC  downstream  of 
ozone  should  be  able  to  destroy 
hydrogen  peroxide. 

While  ozone  can  partially  destroy  the 
precursors  of  some  THMs  and  HAAs 
(Miltner  et  al.,  1992),  it  can  increase  the 
formation  potential  of  other  DBFs  (e.g.. 
chloropicrin  (Miltner  et  al.,  Nov.  1992 
and  Hoigne  et  al..  1988)  and  chloral 
hydrate  (Mcknight  et  al.,  1992)). 
However.  Miltner  and  co-workers  found 
that  ozonation  followed  by  biotreatment 
reduced  chloropicrin  formation 
potential  (Miltner  et  al..  1992). 
McKnight  and  Reckhow  found  that  if 
acetaldehyde — an  ozone  by-product — 
undergoes  an  initial  chlorine 
substitution,  then  the  reaction  should 
rapidly  proceed  to  form  the 
trichlorinated  product  chloral  hydrate 
(Mcknight  et  al.,  1992).  Because' 
acetaldehyde  can  be  reduced  during 
biological  filtration  (Miltner  et  al..  Nov. 
1992  and  Weinberg  et  al..  May  1993). 
this  should  minimize  subsequent 
formation  during  postchlorination. 
Jacangelo  and  colleagues  found  that 
when  biological  filtration  was  not 
practiced,  preozonation  increased 
chloral  hydrate  formation  in 
postchlorinated  waters  (Jacangelo  et  al., 
1989).  However,  these  researchers  also 
observed  that  chloral  hydrate 
production  for  systems  using 
preozonation/postchloramination  was 
lower  than  that  for  systems  using 
chlorination  only  (Jacangelo  et  al., 
1989).  To  avoid  by-products  of 


secondary  disinfection,  more  research 
into  the  relative  merits  of  biological 
filtration  and/or  postchloraminatjon  for 
systems  using  preozonation  must  be 
pursued. 

d.  Concerns  with  AOC  in  high  TOC 
source  waters.  Typically  a  high-TOC 
water  will  have  a  high  oxidant  demand. 
Thus,  ozonating  a  high-TOC  water  has 
the  potential  to  form  a  higher  level  of 
ozone  by-products,  such  as  aldehydes 
(see  Section  VI.Cl.c.  above).  In 
addition,  there  are  concerns  that  more 
AOC  can  be  formed  in  such  a  water. 

Amy  and  colleagues  found  that 
biodegradable  organic  carbon  (BDOC) 
correlated  well  (r2=0.92)  with  the  TOC 
level  of  ozonated  waters  (Amy  et  al.. 
1992).  On  the  average.  28  percent  of  the 
TOC  was  present  as  BDOC  after 
ozonation  (typical  ozone  dose  of  1.1  mg 
ozone/mg  TOC).  However,  the 
correlation  between  BDOC  and  AOC  for 
the  six  waters  studied  was  poor, 
suggesting  that  individual  source  waters 
may  have  a  unique  relationship  between 
these  constituents. 

While  there  is  a  concern  over  forming 
AOC.  BDOC.  aldehydes,  etc.,  during 
ozonation,  current  research  is 
examining  the  ability  of  the  treatment 
plant  to  remove  significant  portions  of 
the  biodegradable  organic  matter  (e.g.. 
through  biological  filtration).  A  question 
remains  as  to  what  level  AOC  needs  to 
be  reduced  to  minimize  biological 
regrowth. 

e.  Removal  of  by-products.  Ozonated 
waters  may  require  GAC  treatment  or 
other  biological  processes  for  removal  of 
aldehydes.  AOC.  other  DBFs.  There  are 
concerns  that  switching  to  ozone  may 
increa.se  the  availability  of  AOC  and 
potentially  increase  bacterial 
populations  in  distribution  systems.  In 
addition,  some  ozone  by-products  (e.g., 
certain  aldehydes  and  organic 
peroxides)  may  be  regulated  at  a  future 
date  when  more  data  become  available 
(USEFA,  1991). 

During  the  35-utility  DBF  study 
performed  in  1988-1989,  two  utilities 
switched  to  ozonation  as  the  primary 
disinfectant  (Metropolitan  Water 
District  of  So.  Calif  et  al.,  1989  and   . 
Jacangelo  et  al.,  1989).  Both  utilities 
applied  a  secondary  disinfectant 
(chlorine  or  chloramines)  before  the 
filtration  step.  At  both  plants,  ozonation 
produced  formaldehyde  and 
acetaldehyde  (aldehydes  for  which 
analytical  methodology  was  being  used), 
the  levels  of  which  were  undimini.shed 
in  passing  through  the  filters  and 
distribution  system.  Subsequently,  a 
North  American  study  of  10  utilities 
that  used  ozonation  at  a  pilot-  and/or 
full-.scale  in  1990-1991  (Glaze  et  al.. 
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1993.  in  press;  and  Weinberg  et  aL. 
1993)  indicated  the  biUowing: 

•  Aldehydes  and  ai  do-ketones — 
especially  formakleh]  de.  glyoxal.  and 
methyl-glyoxal — wen  ubiquitous  ozone 
DBFs,  formed  in  all  tl:  e  surveyed 
utilities. 

•  These  compound  i  were  removed  to 
varying  extents  by  filt  st$  which  were 
allowed  to  operate  in  a  biological  mode 
(i.e..  secondary  disinf  jction  was 
postponed  until  after  iltration). 

•  In  studies  where  ormaldehyde  and 
acetaldehyde  were  efl  iciently  removed, 
glyoxats  were  sometir  les  removed  to  a 
lesser  extent. 

•  These  aldehydes  ivere  typically  best 
removed  at  utilities  if  whichGAC 
contactors  or  filters  w  jre  employed, 
even  when  the  GAC  v  bs  removing  little 
or  no  TOC. 

•  However.  GAC  fi  ters  in  this  survey 
were  almost  always  o  )eraled  at  lower 

,  filtration  rates  (1.0  to  >.Ogpm/sf). 
whereas  anthracite  co  jl  filters  were 
t>-picaUy  operated  at  liigher  filtration 
rates  (3.8  to  13.5  gpm,  sf}- 

•  In  addition,  secoi  dary  disinfection, 
which  was  sometimes  applied  before 
the  anthracite  filters. '  vas  never  applied 
before  the  GAC  filters-  in  this  survey. 

Because  surveys  prtivide  a  "snapshot" 
of  treatment  practices  in  use,  other 
investigators  have  per  brmed  studies  to 
better  assess  individuW  parameters  that 
impact  the  efficacy  of  biological 
filtration.  Merlet  and  i  ^-workers  (Merlet 
et  al..  1991)  evaluated  biological 
activated  carbon  (BAC :)  for  ^  reduction 
in  BDOC  produced  by  ozonation.  As  the 
EBCT  of  the  BAC  was  varied  up  to  25 
min.  BDOC  removal  ii  icieased  up  to  a 
point,  at  which  its  eff  cacy  piateeued 
out.  LeChevallier  and  colleagues 
(LeChevallier  et  al.,  V.  i92)  also  observed 
that  increased  EBCTs  increased  AOC 
removal;  however.  AC  C  levels  of  <100 
jig/L  could  be  achieve  d  with  a  5-  to  10- 
min  EBCT.  In  additioi  i.  the  latter 
researchers  found  thai  the  application  of 
free  chlorine  to  GAC  f  Iters  did  not 
inhibit  \OC  removal,  whereas  the 
application  of  chlorar  lines  showed  a 
slight  inhibitory-  effeci .  Furthermore. 
LeChevallier  and  colh  agues  found  that 
GAC  filter  media  sup|  lorted  larger 
bacterial  populations  md  provided 
better  removal  of  AOC  than 
conventional  filter  nwdifl  (LeChevallier 
et  al..  1992). 

Miltner  and  co-wor  ;ers  (Miltner  et  al., 
1992)  found  that  biok  gicai  activity  was 
established  within  ap  )roximately  one 
week,  as  evidenced  b]  90- percent 
removal  of  certain  aldshydes.  However, 
approximately  80  day  >  of  fiher  use  were 
required  before  half  ofthe  AOC  could  be 
removed.  Price  and  a  lleagues  (Price  et 
al..  1992)  found  that  c  ual-media  filters 


(anthracite  coal/sand)  performed  as  well 
as  C^C  after  time,  especially  as  the 
water  temperature  went  up.  The  latter 
researchers  also  observed  that  GACy 
sand  filters  operating  at  1.  3.  and  5  gpm/ 
sf  provided  similar  removals  of  AOC. 
Reckhow  and  co-workers  (Reckho#  et 
al..  1992)  found  that  GAC/sand  filters 
removed  less  ACX!  and  aldehydes  when 
backwashed  with  chlorinated  wrater.  As 
the  filtration  rate  increased,  filters 
backwashed  with  chlorinated  water 
achieved  lower  removals,  whereas 
filters  backwashed  with  non-chlorinated 
waters  were  less  impacted  by  filtration 
rate. 

Clearly,  many  researchers  are 
investigating  means  of  optimizing  the" 
removal  of  AOC.  BDOC.  and  aldehydes 
produced  by  ozonation  through 
biologically  active  fihration.  Because 
many  plants  that  are  switching  to 
ozonation  are  retrofitting  existing 
treatment  plants,  it  is  desirable  to 
achieve  biological  filtration  wifh  the 
same  filters  used  for  turbidity  removal. 
In  pilot-plant  testing  of  ozonation  at 
Metropolitan  Water  District  of  Southern 
California  (Metropolitan  Water  District 
of  So.  Calif  et  al..  1991).  dual-media 
(anthracite/sand)  filters  operating  at  3 
gpm/sf  were  evaluated,  as  these  were 
representative  ofthe  operation  at  some 
of  Metropolitan's  full-scale  facilities. 
When  secondary  disinfection  was 
delayed  until  after  filtration,  these  filters 
were  able  to  remove  AOC, 
formaldehyde,  and  acetaldehyde 
(Paszko-Kolva  et  al..  1992  and 
Metropolitan  Water  District  of  So.  Calif 
et  aL.  1991).  However,  when  the 
aldehyde  analysis  was  expanded  to 
include  glyoxals  at  the  end  of  the 
project,  limited  testing  indicated  that 
glyoxals  were  not  well  removed  by  these 
filters  (Metropolitan  Water  District  of 
So.  Calif  et  aL,  1991).  In  addition,  there 
were  concerns  that  because  some  of 
Metropolitan's  facilities  operate  with 
higher  filtration  rates  (up  to  9  gpm/sf). 
this  could  impact  the  biological 
filtration  process. 

A  new  pilot-plant  study  was  initiated 
to  evaluate  biological  filtration  for  the 
removal  of  AOC  and  aldehydes, 
including  the  glyoxals .  Analyzing  for  a 
wide  range  of  aldehydes  (i.e., 
monoaldehydes,  such  as  formaldehyde; 
the  dialdehyde  glyoxal;  and  the  aldo- 
ketone  methyl-glyoxal)  allowed  for  a 
more  thorough  investigation  into  the 
efficacy  of  biological  filtration.  Not  only 
may  these  individual  carbonyls  pose 
different  health  concerns  (USEPA,  June 
1991),  but  they  also  have  the  potential 
to  represent  organic  matter  which  is 
relatively  biodegradable  (i.e., 
formaldehyde)  and  which  is  potentially 


somewhat  recalcitrant  to  biological 
filtration  fi.e.,  the  glyoxals). 

The  latter  pilot  testing  indicated  that ' 
biological  activity  was  established 
sooner  on  slow-filtration-rate  filters 
with  a  4.2-min  EBCT,  but  the  high- 
filtration -rate  filters  with  2.1-  and  1.4- 
min  EBCTs  eventually  were  able  to 
achieve  comparable  capabilities  for  the 
removal  of  ACX]  and  most  aldehydes 
(Krasner  et  al..  May  1993  and  Paszko- 
Kolva  ^  al..  1992).  However,  even  111 
days  of  operation  did  not  allow  the 
anthracite  coal  filter  operating  with  a 
1.4-min  EBCT  an  opportunity  to 
demonstrate  consistently  high  removal 
(80  fjercent)  of  the  glyoxals.  The  latter 
filter,  though,  did  remove  significant 
amounts  of  AOC  and  formaldehyde. 
Glyoxals  were  well  removed  on  the 
anthracite  filter  operated  at  a  low 
filtration  rate  (with  a  4.2-min  EBCT)  or 
the  GAC  filters  operated  at  either  low  or 
high  filtration  rates  (with  4.2-  and  1.4- 
min  EBCTs,  respectively).  Note  that 
these  filters  were  able  to  remove 
aldehydes  and  AOC  efficiently  at 
relatively  shot\  EBCTs  and  that  the 
higher  EBCTs  associated  with  GAC 
contactors  were  not  required. 

Use  of  a  biological  filter  can  produce 
a  more  biologically  staWe  water  and  can 
minimize  the  presence  of  aldehydes  and 
other  ozone  by-products  (e.g.,  ketoadds 
(Xie  et  al.,  1992)  and  peroxides 
(Weinberg  et  al.,  1991»  of  potential 
health  and  regulatory  concern.  As  the 
studies  to  date  demonstrate,  the 
appropriate  choice  of  media  and 
filtration  rate  can  ensure  that  AOC  and 
specific  organic  ozone  by-products  can 
be  significantly  reduced  in 
concentration. 

2.  Chlorine  Dioxide  Byproducts 

Chlorine  dioxide  is  used  as  an 
alternative  disinfectant  to  chlorine  to 
treat  drinking  water  for  THM  control, 
taste-and-odor  control,  oxidation  of  iron 
and  manganese,  and  oxidant-enhanced 
coagulation-sedimentation  (Aieta  et  al., 
1986).  In  1977,  103  facifities  in  the  U.S. 
were  using  or  had  used  chlorine  dioxide 
(Symons  et  al.,  1979).  Currently,  500  to 
900  municipalities  in  the  U.S.  use 
chlorine  dioxide,  although  some  u.se 
was  only  seasonal  (Private 
communication  with  Chemical 
Manufacturers'  Association.  1993).  In 
Europe,  several  thousand  utilities  have 
used  chlorine  dioxide,  mostly  to 
maintain  a  disinfectant  residual  in  the 
distribution  system  (Aieta  et  al.,  1986). 

Chlorine- free  chlorine  dioxide  does 
not  react  with  natural  organic  matter 
such  as  humic  and  fulvic  acids  to  form 
THMs  (Symons  et  al..  1981).  Studies 
show  that  the  TOX  formed  with 
chlorine  dioxide  is  from  1  to  25  percent 
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ofthe  TOX  formed  with  chlorine  under 
the  same  reaction  conditions  (Aieta  et 
al.,  1986  and  Symons  et  al.,  1981). 
Before  the  introduction  of  high-yield 
chlorine  dioxide  systems  that  were 
capable  of  producing  nearly  chlorine- 
free  chlorine  dioxide  solutions, 
significant  amounts  of  chlorine  could  be 
present  in  the  chlorine  dioxide 
solutions  used  in  water  treatment. 
Chlorine  dioxide  has  been  used 
effectively  by  many  utilities  in  order  to 
comply  with  the  1979  THM  Rule  (Aieta 
et  al..  1986  and  Lykins  et  al.,  1986). 

However,  when  chlorine  dioxide  is 
used,  the  inorganic  by-products  chlorite 
and  chlorate  are  produced.  During  water 
treatment,  approximately  50-70  percent 
ofthe  chlorine  dioxide  reacted  will 


immediately  appear  as  chlorite  and  the  * 
remainder  as  chlorate  (Aieta  et  al., 
1984).  The  residual  chloritei  continues  to 
degrade  in  the  water  distribution  system 
in  reactions  with  oxidizable  material  in 
the  finished  water  or  in  the  distribution 
system.  In  a  study  of  five  U.S.  utilities 
employing  chlorine  dioxide,  median 
chlorite  and  chlorate  concentrations  in 
the  distribution  systems  tested  typically 
ranged  from  0'.4  to  0.8  mg/L  and 
between  0.1  to  0.2  mg/L,  respectively 
(Gallagher  et  al.,  1993,  in  press).  For  the 
latter  systems,  the  75th  percentiles  for   - 
chlorite  concentrations  ranged  from  0.4 
to  1.4  mg/L. 

Data  for  up  to  17  utilities  in  EPA 
Region  6  who  employ  chlorine  dioxide 
were  obtained  (Personal 


communication.  Novatek  1993).  In 
many  instances,  data  for  chlorite 
occurrence  on  a  monthly  basis  were 
available.  As  an  example,  for  June  1992 
chlorite  ranged  from  0.4  to  1.2  mg/L, 
while  in  January  1993  chlorite  was  at 
values  of  0.2  to  0.8  mg/L.  The  higher 
values  in  June  may  have  been  due,  in  . 
part,  to  the  need  for  more  chlorine 
dioxide  in  warmer  months  to  meet  the 
oxidant  demand  ofthe  wafer.  When  the 
data  are  examined  quarterly  (e.g., 
quarter  1  is  January  through  March), 
Figure  VI-14  shows  that  the  highest 
occurrence  for  chlorite  in  the  systems 
sampled  in  EPA  Region  6  was  during   • 
the  spring  and  summer  seasons. 
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a.  Potential  chlorine  dioxide  DBFs  not 
regulated  at  this  time.  This  proposed 
regulation  will  not  include  an  MCLG  or 
MCL  for  chlorate.  Insufficient  data  exist 
at  this  time  to  develop  an  MCLG  for 
chlorate  {Orme-Zavaleta,  1992).  If 
chlorate  is  regulated  in  the  future, 
systems  which  use  hypochlorination 
will  also  need  to  monitor  for  this  by- 
product (Bolyard  et  al..  August  1992). 
Limited  testing  shows  that  chlorine 
dioxide  can  form  low  concentrations  of 
aldehydes  (Weinberg  et  al.,  1993). 
However,  studies  also  demon.«;trate  that 
chlorine  can  produce  aldehydes 
(Krasner  et  al.,  August  1989  and 
Jacangelo  et  al.,  1989). 

3.  Chloramination  Byproducts 

a.  Cyanogen  chloride.  Typically, 
chloramines  do  not  react  to  form 
significant  levels  of  THMs  and  other 
chlorinated  DBFs.  Because 
monochloiamine  (the  predominant  form 
of  phloramines  in  most  drinking-water 
applications)  is  a  much  less  potent 
oxidant  or  chlorinating  agent  than 
chlorine,  the  by-products  of 
monochloramine  reactions  with  organic 
substances  are  much  less  extensively 
oxidized  or  chlorinated  (Scully.  1990). 
Nevertheless,  chloramines  appear  to 
chlorinate  natural  organic  matter 
sufficient  to  produce  low  levels  of  TOX. 
During  the  35-utility  DBF  study,  14  of 
the  35  utilities  surveyed  were  utilizing 
chloramines  (Kras.ner  et  al.,  1939).  Ten  ■ 
of  these  had  free-chlorine  contact  time 
prior  to  ammonia  addition,  and  the 
remaining  four  added  chlorine  and 
ammonia  concurrently:  The  median 
value  of  cyanogen  chloride  in  utilities      ' 
that  used  only  fr«e  chlorine  was  0.4  ^xg/ 
L.  Utilities  that  pre-chlorinated  and 
postammoniated  had  a  cyanogen 
chloride  median  of  2.2  jig/L  The  95- 
percent  confidence  intfirvals around  the 
medians  indicated  that  these  two 
disinfection  .schemes  were  statistically 
different  with  regard  to  the  cyanogen 
chloride  levels  detected  in  the  clearwell 
effluents.  Krasner  and  co-workers  found 
that  a  number  of  parameters  aifed  the 
formation  of  cyanogen  chloride  during  ' 
chloramination  (Krasner  et  al.,  199T). 

b.  Potential  other  chloramination 
DBFs  not  regulated  at  this  time.  Studies 
have  demonstrated  the  formation  of 
organochloramines  by  the  use  of 
inorganic  chloramines  in  the 
disinfection  of  water  (Scully.  1982). 
Recently,  an  analytical  method  has  been 
developed  to  di.stinguish  oi;ganic 
chloramines  from  the  inorganic  species 
(jersy  et  dl.,  1991).  Monochloramine  has 
been  shown  to  react  with  aldehydes  to 
yield  nitriles  (Le  Qoirec  et  al..  1985). 
The  presence  of  cyanogen  chloride  and 
low  concentrations  of  TOX  in 


chloraminated  waters  indicate  a  need  to 
further  identify  chloraraine  by-products. 

VII.  General  Basis  for  Criteria  of 
Proposed  Rule 

A.  Goals  of  Regulatory  f4egotiation 

In  the  Federal  Register  "Notice  of 
Intent  to  Form  an  Advisory  Commitee  to 
Negotiate  the  Disinfecdon  Byproducts 
Rule  and  Announcement  of  Public 
MeeUng"  (USEFA,  1992).  EPA 
identified  key  issues  to  he  addressed 
and  resolved  during  the  conduct  of  the 
negotiation.  They  were: 
—What  disinfectants  and  disinfection 
byproducts  present  the  greatest  risks, 
and  how  should  they  be  grouped  for 
regulation? 
—Which  categories  of  public  water 

suppliers  should  be  regulated? 
—Should  the  regulation  establish 
Maximum  Contaminant  Levels  or  be 
technology  driven? 
— How  effective  are  advanced 
technologies  and  alternative 
disinfectants  in  the  removal  of 
disinfectants,  disinfection  byproducts, 
and  microbial  risks? 
— How  should  disinfectants, 
disinfection  byproducts,  and 
microbial  risks  be  compared,  given 
differences  in  the  type  and  certainty 
of  their  effects? 
—What  levels  of  disinfectant, 
disinfection  b>T3roduct.  and  microbial 
risks  are  acceptable,  and  at  what  cost? 
— How  should  the  achievement  of 

acceptable  levels  of  risks  be  defined? 
—How  might  risk-risk  models  be  used, 
if  at  all,  in  the  development  of 
Maximum  Contaminant  levels  within 
the  current  regulatory  schedule? 
— How  should  the  needs  of  sensitive 
populations  be  taken  into  account  in 
the  rule? 
—How  should  Be.st  Available 
Tef.hnology  be  defined  for  the 
removal  of  disinfectants  and 
disinfection  byproducts? 
—Should  a  comprehensive  disinfectant/ 
disinfection  byproduct  regulation  be 
issued  in  1995,  or  should  the  control 
of  certain  disinfectants/disinfeciion 
byproducts  be  deferred  until  research 
confirms  the  safety  of  alternative 
treatment  methods? 
—How  should  affordability  be  factored 
into  judgements  regarding  feasibility 
of  treatment  techniques? 
— How  should  monitoring  requirements 

be  defined? 
— Howxan  the  rule  be  drafted  to  be 
most  easily  understood  by  both  State 
regulators  and  small  sy.stem 
operators? 

In  addition  to  the  issues  identified  in 
the  Federal  Register  that  needed  to  be 
resolved,  potential  negotiating 


committee  members  identified  the 
following  additional  issues  (RESOLVE. 
1992a): 

—How  can  the  rule  be  drafted  to  be 
most  easily  accepted  and 
understandable  by  the  general  pubfic? 
—Is  the.-e  a  need  for  further  regubtion 

of  DBFs? 
—How  should  the  rule  account  for 
differences  in  size  of  a  system  (i.e., 
number  of  people  served)  or  a 
system's  water  source? 
—How  should  the  rule  account  for 
differences  in  type  of  disinfertion 
technology  and  quality  of  soutre 
water? 
—How  should  the  rule  account  for  the 
particular  characteristics  of  some 
water  distribution  systems  that 
complicate  efforts  to  minimize  DBF 
formation? 
—How  should  the  rule  account  for  the 
cross-media  environmental  imparts 
and  ecological  risks  as,sociated  with 
DBP  control  te<-,hnologies? 
—Will  the  DBF  rule  be  compatible  with 
other  EPA  regulations  (e.g., 
groundwater,  lead,  surface  water)? 
Will  current  exposure  and  occurrenc* 
data  change  with  implementation  of 
other  rules?  Are  EPA's  models  good 
enough  to  predict  the  effects  of  other 
.    regulations  on  the  occurrence  of 
various  DBFs  in  drinking  water? 
—To  what  extent  are  watershed 
protection  and  maintenance  of  source 
water  quality  useful  strategies  to 
aciiieve  risk  reduction? 
— How  should  analytic  methods  be 
defined?  Should  DBF  content  be 
monitored  at  the  treatment  plant, 
within  the  distribution  system,  or  at 
the  tap? 
—How  much  has  already  been  aclneved 
by  the  THM  rule?  How  can  this  be 
taken  into  account  in  the  assumptions 
for  this  rule? 
—What  types  of  resean;h  on  DBP  effects 
and  controls  are  presently  being  or 
should  be  (xmducted  in  the  future? 
— What  are  the  as.sumptions  that 
underlie  EPA's  description  of 
acceptable  risk  from  exposure  to 
microbes  and  DBFs  in  drinking  water? 
Is  there  a  safe  level  for  human 
exposure  to  DBFs?  How  certain  are 
EPA's  models?  Should  EPA's  cancer 
risk  assessment  policies  be  reopened 
in  this  forum? 
— How  can  the  rule  be  most  easily 
implemented? 

B.  Concerns  for  Downside  Micmbiol 
Risks  and  Unknown  Risks  From  DBFs  of 
Different  Technologies 

TTiis  rule  is  intended  to  limit 
concentrations  of  disinfectants  and  their 
byproducts  in  public  water  systems. 
However,  there  is  the  possibility  th.nt 
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disinfectants  and  '  heir  byproducts  and 
microbial  contaminants.  The 
Negotiating  Comn  ittee  believes  it 
accomplished  this  goal  by  developing 
an  additional  prof:  osed  rule  (Enhanced 
Surface  Water  Treatment  Rule,  proposed 
elsewhere  in  today's  Federal  Register) 
to  control  the  leve  of  microbial  risk. 

If  disinfection  is  decreased  to  reduce 
byproduct  formati  m,  there  is  the 
possibility  that  ris  c  from  pathogenic 
organisms  could  ii  icrease.  This 
relationship  is  not  well  understood, 
particularly  as  it  a  )plies  to  the  many 
different  source  w  iters  and  the  various 
disinfectants  that  i  nay  be  used.  To  better 
understand  and  cl  aracterize  this  risk- 
risk  relationship,  EPA  proposed  an 
Information  Colle<tion  Rule  [59  FR 
6332)  to  gather  needed  information. 

In  addition  to  c(  ncems  about 
increasing  microb  al  risk,  the 
Negotiating  Comrr  ittee  had  concerns 
about  large  numbc  rs  of  systems 
switching  from  ch  orine  to  an 
ahemative  disinfe:tant  (e.g.,  ozone, 
chlorine  dioxide,  (  hloramines)  whose 
disinfection  efficai  :y  and  byproducts 
(both  occurrence  a  nd  health  effects)  are 
not  as  well  unders  tood  as  those  of 
chlorine.  Chlorine  has  been  studied  far 
more  than  the  alte  native  disinfectants; 
this  additional  stu  ly  may  account  for 
some  or  all  of  the  ( lifferences  in  known 
health  risks.  Chlor  ine  has  proved  to  be 
an  effective  disinfi  ctant  under  a  wide 
range  of  condition  >.  For  conditions 
where  chlorine  wa  s  not  adequate  as  a 
disinfectant  (e.g..  4igh  TTHM  formation 
potential  or  high  pH).  systems  have 
changed  to  other  c  isinfectants. 
However,  the  Com  mittee  does  not  want 
to  force  large  num  )ers  of  additional 
disinfectants  before 
s  available,  since 


systems  to  switch 
more  information 


research  has  indie  ited  that  health  risks 
from  alternative  di  sinfectants  may  be 
significant  (e.g.,  biomate  formation  from 
ozonation). 

C.  Ecological  Com  ems 
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— Increasing  addition  of  coagulants  may 
result  in  increased  sludge  production 
and  attendent  disposal  problems. 

— Changing  to  ozone  may  require  large 
amounts  of  additional  energy 
(electricity)  for  ozone  generation. 

— Adding  GAC  makes  construction  of 
on-  or  off-site  GAC  regeneration 
facilities  necessary. 

— ^Adding  membranes  may  require  large 
amounts  of  additional  energy 
(electricity)  for  pressure,  may  cause 
problems  in  disposing  of  brine  in 
some  areas,  and  may  not  be  feasible 
in  water-short  areas. 

D.  Watershed  Protection 

One  issue  that  the  Negotiating 
Committee  considered  throughout  the 
negotiation  process  was  the  relationship 
and  role  of  watershed  protection  to 
these  proposed  regulations.  The 
Committee  desired  to  promote 
watershed  protection  and  to  provide 
incentives  to  establish  new  watershed 
protection  programs  and  to  improve 
existing  ones.  These  desires  were 
prompted  by  the  benefits  that  watershed 
protection  provides  not  only  for 
disinfectant  byproduct  control,  but  for  a 
wide  range  of  potential  drinking  water 
contaminants  and  related  water  supply 
and  environmental  issues. 

Watershed  protection  reduces 
microbial  contamination  in  water 
sources,  and  hence  the  amount  of 
disinfectant  needed  to  reduce  microbial 
risk  to  a  specified  level  in  a  finished 
water  supply.  It  also  reduces  the  level 
of  turbidity,  pesticides,  volatile  organic 
compounds,  and  other  synthetic  organic 
drinking  water  contaminants  found  in 
some  water  sources.  Precursor  (material 
that  reacts  with  disinfectants  to  form 
disinfection  byproducts)  levels  can  be 
lowered,  which  may  lower  the  levels  of 
DBFs  formed.  Watershed  protection 
results  in  economic  benefits  for  water 
supply  systems  by  minimizing  reservoir 
sedimentation  and  eutrophication  and 
reducing  water  treatment  operation  and 
maintenance  costs.  Moreover,  adequate 
watershed  protection  in  many  cases  will 
reduce  overall  organic  matter  (TOC)  in 
source  water  and  therefore  reduce  DBP 
formation.  Watershed  protection  also 
provides  other  environmental  benefits 
through  improvements  in  fisheries  and 
ecosystem  protection. 

The  types  of  watershed  programs  that 
the  Committee  wished  to  encourage  are 
those  that  consider  agricultural  controls, 
silvicultural  controls,  urban  non-point 
controls,  point  discharge  controls,  and 
land  use  protections  which  are  tailored 
to  the  environmental  and  human 
characteristics  of  the  individual 
watershed.  Thesp  characteristics  include 
the  hydrology  and  geology  of  the 


watershed,  the  nature  of  hirnian  sources 
of  contaminants,  and  the  legal,  financial 
and  political  constraints  surrounding- 
entities  which  have  control  of  aspects  of 
the  watershed. 

The  Committee  considered  options  for 
providing  incentives. for  watershed 
protection  programs  directly  within 
these  proposed  regulations  through  such 
things  as  reduced  monitoring  or  reduced 
requirements  based  on  the  existence  of 
a  watershed  program.  However,  unlike 
other  potential  contaminants  whose 
introduction  can  be  directly  prevented 
by  watershed  protection,  disinfectant 
byproducts  do  not  directly  enter  the 
water  source,  but  are  formed  in  the 
water  treatment  process. 

Because  of  general  agreement  that 
watershed  protection  had  qualitative 
benefits,  the  Committee  agreed  that 
watershed  protection  was  desirable  and 
included  several  indirect  incentives  for 
watershed  protection  within  these 
proposed  regulations.  The  TOC  levels 
which  trigger  enhanced  coagulation 
requirements  under  the  proposed 
Disinfectant  Byproducts  Rule  and  which" 
trigger  pilot  studies  under  the  proposed 
Information  Collection  Rule  are  those 
that  are  typically  achieved  in  water 
supplies  with  protected  watersheds. 
Systems  which  meet  the  source  water 
criteria  for  unfiltered  systems  under  the 
Surface  Water  Treatment  Rule  do  not 
have  to  conduct  virus  monitoring  under 
the  proposed  Information  Collection 
Rule  [59  FR  6332),  whether  the  system 
is  filtered  or  unfiltered.  These  systems 
are  likely  to  have  watershed  protection 
programs.  The  proposed  Enhanced 
Surface  Water  Treatment  Rule 
(proposed  elsewhere  in  today's  FR) 
contains  proposed  options  which 
require  less  water  treatment  for  water 
sources  with  lower  levels  of  microbial 
contamination.  Such  sources  can 
achieve  those  levels  through  watershed 
protection  programs.  The  Negotiating 
Committee  believes  that  these  indirect 
incentives  will  result  in  enhancements 
to  watershed  protection  efforts  in  many 
systems. 

E.  Narrowing  of  Regulatory  Options 
Through  Reg-Neg  Process 

The  Negotiating  Committee 
considered  a  wide  range  of  regulatory 
options  during  the  development 
process.  The  initial  approach  was  to 
come  up  with  several  straw  regulation 
outlines.  These  could  generally  be 
classified  as  being  either  (1)  MCL 
regulations  (in  which  compliance  would 
be  determined  by  meeting  MCLs  for 
specified  disinfectants  and  DBFs)  or  (2) 
treatment  technique  regulations  (in 
which  compliance  would  be  determined 
by  meeting  specified  treatment 
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parameters  or  surrogate  compound 
maximum  levels). 

The  Negotiating  Committee 
considered  two  categories  of  MCL 
options.  The  first  was  MCLs  for  groups 
of  related  DBFs,  such  as  TTHMs  and 
HAAS.  Advantages  of  this  approach 
included  regulatory  simplicity, 
avoidance  of  tinkering  with  disinfection 
operations  to  address  minor 
exceedances  of  MCLs  of  individual 
DBFs,  and  the  complex,  not-well- 
understood  production  relationships 
among  related  DBFs.  MCLs  for 
individual  compounds  were  also 
considered.  Some  members  of  the 
Negotiating  Committee  felt  that 
individual  MCLs  approach  best  met  the 
Intent  of  the  SDWA  by  regulating 
.«;pficific,  measurable  diemicals. 

The  Negotiating  Committee^also 
considered  treatment  technique  options. 
The  first  would  have  required  sy.sfems 
to  reduce  the  levels  of  DBP  precursors 
(DEPP) — compounds  that  react  with 
disinfectants  to  form  DBFs,  such  as  total 
organic  carbon — to  less  than  some 
specified  level  before  adding  any 
disinfectant.  This  approa<::h  may  be 
:   inappropriate  for  two  reasons.  First, 
s>-stems  have  different  levels  and  types 
of  precursors;  using  a  surrogate  such  as 
TOC  as  a  trigger  may  resuh  in 
tremendous  variation  in  DBP  levels 
from  system  to  system  due  to  the 
disinfectant  used,  composition  and 
reactivity  of  the  DEPP,  and  presence  of 
other  DBPPs.such  as  bromide.  Also, 
many  systems  must  add  a  disinfectant 
as  an  oxidant  immediately  at  the  source 
water  intake  to  control  water  quaHty 
problems  (e.g.,  zebra  mussels,  iron). 

The  second  treatment  technique 
option  was  enhanced  coagulation, 
which  is  the  addition  of  higher  levels  of 
-  cor,}jiilant  than  requi.red  to  meet 
turbidity  limits  for  the  purpo.se  of 
rfcnioving  higher  levels  of  DBPPs. 
Ho'.vevcr,  enhanced  coagulation  is 
practical  only  in  systems  thai  operate 
conventional  filtrntiofi  treatment. 
Systerr"  Ksing  other  filtration    ■ 
technoc-^es  (e.g.,  direct  filtration,  slow 
sand  filtrotion)  or  iha!  do  not  filler  (.such 
as  most  ground  water  systems)  cannot 
operaJe  enhanr^ed  coagul.)tion  without 
addition  of  conventional  fil'.ujtion 
treatment.  A  l.so,  some  systems  have 
wafer  that  cannot  be  eflectivf-ly  treated 
by  enhanced  coagulation. 

A  TiDal  option  considered  was  a  "risk 
bubble"'.  Under  this  option,  systems 
would  be  required  to  keep  the  sum  of 
»»s»imated  risks  from  levels  of  specified 
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DBFs  under  a  certain  risk  level. 
However,  this  option  was  quickly 
dropped  because  of  many  problems, 
including  failure  to  account  for 
potential  synergisms  and  antagonisms 
between  DBFs,  data  gaps,  and  the 
evolving  nature  of  risk  assessment. 

Vm.  Summary  of  the  Proposed 
National  Primary  Drinking  Water 
Regulation  for  Disinfectants  and 
Disinfection  Bjrproducts 

The  Disinfectants  and  Disinfection 
.  Byproducts  Rule  (D/DBPR)  proposal 
addresses  a  number  of  complex  and 
interrelated  drinking  water  issues.  EPA 
must  balance  the  health  risks  from 
microbial  organisms  (such  as  Giordia. 
Cryptosporydium.  bacteria,  and  viruses) 
against  risks  fh)m  compounds  formed 
during  water  disinfection.  Most  of  the 
DBFs  that  have  been  measured  in 
drinking  water  are  byproducts  from  the 
use  of  chlorine.  While  there  is  some 
occurrence  information  on  e\'en  these 
DBFs,  the  extent  of  exposure  for  systems 
that  have  not  reported  DBP  levels  can 
only  be  estimated  u.sing  available 
information  on  TOC  levels  and  the 
available  models.  A  subset  of  DBFs  has 
been  studied  to  determine  whether  long- 
term  exposure  to  them  presents  a  risk  to 
pubhc  heahh.  The  current  lack  of  data 
on  certain  relatively  unstudied  DBFs 
and  on  the  effectiveness  of  certain 
treatment  techniques  has  made 
regulatory  decisions  more  difTicult. 
Water  treatment  facilities  and  their 
cu.stomers  potentially  face  significant 
changes  to  treatment  operations  in 
response  to  the  proposed  regulations 
and  will  have  to  pay  more  for  water 
treatment.  For  these  reasons,  EPA  is 
proposing  the  D/DBFR  in  two  sta.^es. 
The  two-stage  process  allows  the  be.st 
use  of  information  available  during  the 
regulatory  develooment. 

The  Stage  1  D/I^BPR,  which  will  be 
proposed,  promulgated,  and 
implemented  concurrently  with  the 
Interin)  Enhanced  Surface  Water 
Treatment  Rule,  v.'ill: 
— Lower  the  maximum  contaminant 
level  (MCL)  for  total  trihaloinethanes 
(the  only  DBFs  currently  regulated); 
—Add  new  disinfectants  and  DBFs  for 

regulation;  and 
—Extend  regulaliorts  to  include  ail 
system  sizes. 

For  the  Stage  2  D/DBPR.  e'A  will 
collect  data  on  parameters  thai 
influence  DBP  formation  and 
octurrenc-e  of  DBFs  in  drinking  water 
through  fin  Information  Collection  Rule 


for  large  community  water  systems  (59 
FR  6332).  Based  on  this  information  and 
new  data  generated  through  research, 
EPA  will  reevaluate  the  Stage  2 
regulations  and  repropose,  as 
appropriate,  depending  on  criteria 
agreed  on  in  a  second  regulatory 
negotiation  (or  similar  rule  development 
process).  In  addition.  Stage  2  D/DBPR 
MCLs  for  TTHMs  and  HAAS  are  being 
proposed  in  this  Federal  Register 
notice. 

A.  Schedule  and  Coverage 

The  requirements  of  this  rule  will 
apply  to  community  water  systems 
(CWSs)  and  nontraxisienf 
noncommunity  water  systems 
(NTNCWSs)  that  treat  their  water  with 
a  chemical  disinfectant  for  either 
primary  or  residual  treatment.  In 
addition,  MRDL  and  monitoring 
requirements  for  chlorine  dioxide  will 
also  apply  to  transient  noncommunity 
water  systems  because  of  the  short-term 
health  effcfJs  from  high  levels  of 
chlorine  dioxide  (see  .section  V.  for  a 
detailed  discussion  of  health  effects). 

The  effeciive  dates  for  compliance 
with  these  requirements  will  be 
staggered  based  on  system  size  and  raw 
water  source.  The  .schedule  is 
summarized  in  Table  VIIl-l.  Members 
of  the  Negotiating  Commitee  reserved 
the  right  to  (Ximment  on  the  timetable 
for  promulgatjon  of  the  final  rule  and  on 
the  compliance  dates  of  the  rule. 

—Subpart  H  systems  (systems  that  use 
surface  water  or  ground  water  under 
the  direct  influence  of  surface  water, 
in  whole  or  in  part)  serving  10,000  or 
more  persons  must  comply  with  the 
Staj^e  1  requirements  beginning  18 
months  from  promulgation. 

— Subpart  H  systems  serving  fewer  than 
10.000  persons  must  comply  with  the 
Stage  1  requirements  beginning  42 
months  from  promulgation. 

—A  CWS  or  NTNCWS  using  only 
ground  water"  not  under  the  direct 
influence  of  surface  water  serving 
10,000  or  more  persons  must  cximply 
with  the  .Stage  1  requirements 
beginning  42  months  from 
pronuilgation. 

—A  CWS  or  NTNCWS  using  only 
ground  water  not  under  the  direct 
influence  of  surfac-e  water  serving 
fewer  than  10.000  pt^rsons  must 
( omply  with  the  Stage  1  requirements 
beginning  SO  months  from 
promulgaticm. 
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Tabie  VIII-1.— Compliance  Date  of  Stage  i  Regulations  for  CWSs  or  NTNCWSs 


Surface 
Surface 
Ground 
GrourxJ 


El 'A 


In  this  proposal 
specified  how  monitoring 
compHance  requiren  ents 
split  among  whoiesa 
water.  The  Agency 
§141.29  (consecutiv 
the  State  adequate 
authority  to  address 
situations.  EPA  so 
whether  any  specific 
requirements  are  necfessary 
such  situations.  If  so, 

B.  Summary  of  DBF 
Monitoring  and  Cornel. 
Requirements 

EPA  is  proposing 
Maximum  Contami 


b«l 


fiex 


n 


he  ts 


Requirement  (ref- 
erence) 


TOC  (141.133(b)(3)) 


TTHMs 
(141  133(b)(1)(i)>. 


THAAs 

(141.133<b)(1)(i)). 


Bromate  * 

(141  133(b)(1)(Mi)). 
Chlontes 

(141  133(b)(1)(ii)). 

Ctilonne 

(141.133(b)(2)(i)). 
Ctilonne  dtcxide* 

(141  133(b)(2)(ii)). 
Chloramines 

(141.133(b)(2)(i)). 


Raw  water  source 


Numtjer  of 
people 
served 


>1 0.000 
<1 0,000 
>1 0,000 
<1 0.000 


Following  promul- 
gation, regulations 
become  effective 
after 


18  Monttis. 
42  Months. 
42  Monttis. 
60  Months. 


has  not 
and 

should  be 
ers  and  retailers  of 
ieves  that 
systems)  provides 
ibiiity  and 
dividual 
comment  on 
federal  regulatory 

to  handle 
what  are  they? 

lICLs.BATs.and 
iance 


t  ) 

niint 


amend  Subpart  G, 
Levels,  by 


adding  §  141.64,  Maximum 
Contaminant  Levels  for  Disinfection 
Byproducts.  Section  141.64  lists  the 
proposed  MCLs  for  total 
trihalomethanes  (TTHMs — i.e.,  the  sum 
of  the  concentrations  of  chloroform, 
bromodichloromethane, 
dibromochloromethane,  and 
bromoform),  haloacetic  acids  (five) 
(HAA5 — i.e.,  the  sum  of  the 
concentrations  of  mono-,  di-.  and 
trichloroacetic  acids  and  mono-  and 
dibromoacetic  acids),  bromate,  and 
chlorite.  Routine  monitoring 
requirements  for  all  DBPs  and  residual 
disinfectants  are  summarized  in  Table 
VIII-2.  Reduced  monitoring 


requirements  for  all  DBPs  and  residual 
disinfectants  are  summarized  in  Table 
VIII-3.  Members  of  the  Negotiating 
Committee  reserved  the  right  to 
comment  on  the  question  of  whether 
compliance  monitoring  is  defined  as  an 
average  of  several  samples  across  the 
distribution  system  and  over  time  or 
whether  it  will  be  based  upon 
monitoring  at  points  of  maximum 
residence  time.  See  Section  IX  of  this 
notice  for  further  discussion  and  EPA's 
solicitation  of  comments  on  this  issue. 


Table  VIII-2.— Routine  Monitoring  Requirements^ 


Location  for  sampling 


Paired  samples^* — 
Only  required  for 
plants  With  converv 
fiCMial  filtration 
treatment. 

25%  in  dist  sys  at 
max  res  time,  75% 
at  dist  sys  rep- 
resentative loca- 
tions. 

25%  in  dist  sys  at 
max  res  time,  75% 
at  dist  sys  rep- 
resentative loca- 
tions. 

Dist  sys  entrance 
point. 

1  near  first  cust,  1  in 
dist  sys  middle,  1 
at  max  res  time. 

Same  points  as  coli- 
form  in  TCR. 

Entrance  to  dist  sys  .. 

Same  points  as  coli- 
form  in  TCR. 


Large  surface  sys- 
tems' 


1  paired  sample/ 
monttV  plant  ^. 


4/plant/  quarter 


4/plant/  quarter 


l/montt\/lrt  plant 

using  Oj. 
3/month 


Same  times  as  cdi- 
form  in  TCR. 

Dailyrtrt  plant  using 
ClOj. 

Same  times  as  coli- 
form  in  TCR. 


Small  surface  sys- 
tems' 


1  paired  sample/ 
monttVplant  3. 


1 /plant/quarter  6  at 
maximum  resi- 
dence time  if  pop. 
<500.  then  1 /plant/ 
yr8. 

1 /plant/quarter^  at 
maximum  resi- 
dence time  if  pop. 
<500,  then  1 /plant/ 
yr^. 

1/month/trt  plant 
using  Oj. 

3/month 


Same  times  as  con- 
form in  TCR. 

Daily/trt  plant  using 
ClOi. 

Same  times  as  coli- 
form  in  TCR. 


Large  ground  water 
systems  ^ 


NA 


1 /plant/quarter  6  at 
maximum  res»- 
defx:e  time. 


1 /plant/quarter  s  at 
maximum  resi- 
dence time. 


1/month/trt  plant 

using  d. 
3/month 


Same  times  as  colt- 
form  in  TCR. 

Daily/trt  plant  using 
ClOj. 

Same  times  as  con- 
form in  TCR. 


Small  ground  water 
systems  ^ 


NA. 


1 /plant/year'-"  at 
maximum  resi- 
dence time  during 
warmest  month. 

1 /plant/year''"  at 
maximum  resi- 
dence time  during 
warmest  month. 

1/month/trt  plant 

using  Ov 
3/month. 


Same  times  as  con- 
form in  TCR. 

Daily/trt  plant  using 
CIO2. 

Same  tmes  as  coli- 
form  in  TCR. 


'  Large  surface  (Subpart  H)  systems  serve  10,000  or  nrxxe  persons.  Small  surface  (Subpart  H)  systems  serving  fewer  than  10,000  persons. 

^  Large  systems  using  ground  water  not  under  the  direct  influence  of  surface  water  serve  10,000  or  more  persons.  Small  systems  using 
ground  water  not  under  |he  direct  influence  of  surface  water  sen/e  fewer  than  10,000  persons. 

3  Subpart  H  systems  vjhtch  use  conventional  filtration  treatment  (defined  in  Section  141.2)  must  monitor  1)  source  water  TOC  poor  to  any  treat- 
ment arxl  2)  treated  TOC  t»efore  continuous  disinfection  (except  that  systems  using  ozone  followed  t>y  t>ok>gical  filtration  may  sample  after  bio- 
logical filtratioo)  at  ttie  s*me  time;  these  two  samples  are  called  paired  samples. 

*  Only  required  for  systems  using  ozone  for  oxidation  or  disinfection. 

*Only  required  for  systems  using  chlorine  dioxide  for  oxidation  or  disinfection.  Additional  chlorine  dioxide  monitoring  requirements  apply  if  any 
ctikxme  dioxide  sample  exceeds  trie  MRDL. 

8  Multiple  wells  drawinb  water  from  a  single  aquifer  may,  with  State  approval,  be  considered  one  treatment  plant  for  determining  the  minimum 
ruimber  of  samples. 
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Table  Vlll-3.— Reduced  Monitoring  Requirements 2 


Requirement  (reference) 

TOC  (141.133(c)(3))  

TTHMs  and  THAAs  (141  133(c)(1)) 


Location  for  reduced  sampling 


Paired  samples  ^ 


Reduced  monitoring  frequency  and  prerequisites ' 


In  dist  sys  at  point  with  max  res 
time. 


Bromate*  (141.133(c)(1)) 


Chlorite^  (141.133(c)(1))  

Chlorine,         chlorine        dioxide  *, 
chloramines  (141.133(c)(2)). 


Dist  sys  entrance  point 

NA ; 

NA .; 


Subpart  H  systems-reduced  to  1  paired  sample/plant/^uartef  1I1)  avq 
TOC  <2.0mg/l  for  2  years  or  2)  avg  TOC  <  1  Omgn  for  1  year 

Monitonng  cannot  be  reduced  if  source  water  TOC  >4.0mgl\. 

Subpart  H  systems  serving  10,000  or  more-reduced  to  1/plani'qtr  if 
1)  system  has  completed  at  least  1  yr  of  routine  monitonng  and  2) 
tnth  TTHM  and  THAA  running  annual  averages  are  no  more  than 
40  iig/\  and  30  ng/I,  respectively. 

Subpart  H  systems  serving  <  10,000  and  ground  water  systems » 
serving  10,000  or  more-reduced  to  l/plant/yr  rt  i)  system  has  com- 
pleted at  least  1  yr  of  routine  monitoring  and  2)  tx>th  TTHM  and 
THAA  running  annual  averages  are  no  more  than  40  ng/l  and  30 
MQ/I,  respectively.  Samples  must  be  taken  dunng  month  of  warm- 
est water  temperature.  Subpart  H  systems  serving  <500  may  not 
reduce  monitoring  to  less  than  l/plant/yr. 

Groundwater  systems  ^  serving  <  1 0,000-reduced  to  1/plant/3yr  tf  1) 
system  has  completed  at  least  2  yr  of  routine  monrtoring  and  both 
TTHM  and  THAA  running  annual  averages  are  no  more  than  40 
lig/l  and  30  ng/l,  respectively  or  2)  system  has  completed  at  least 
1  yr  of  routine  monitoring  and  tx)th  TTHM  and  THAA  annual  sam- 
ples are  no  more  than  20  jig/l  and  15  ng/l,  respectively.  Samples 
must  be  taken  during  month  of  warmest  water  temperature 

1/qtr/trt  plant  using  Oj,  if  system  demonstrates  1)  avg  raw  water  bro- 
mide <0.05  mg/l  (based  on  annual  avg  of  monthly  samples) 

Monrtoring  may  not  tie  reduced. 

Monitonng  may  not  be  reduced. 


'Requirements  for  cancellation  of  reduced  monitoring  are  found  in  the  regulation  ~         ~" — 

3  I^II)St^u"^"^'.^  ^^i'^  ?"""^  representative  operating  conditions.  Provisions  for  routine  monrtonna  shown  elsewh«^e 

*Only  required  for  systems  using  ozone  for  oxidation  or  disinfection 
^  Only  required  for  systems  usmg  chlonne  dioxide  tor  pxidation  or  disinfection 
num'S^fS'sTi^f  "^  ^"'"'  "^'^  "  ^"^'«  ^^'''  '^^-  ^*^  State  approval,  be  considered  one  treatment  ^ant  for  determining  the  minimum 


1.  Maximum  Contaminant  Levels  for 
Total  Trihalomethanes  and  Total 
Haloacetic  Acids 

The  formation  rate  of  DBPs  is  affected 
by  type  and  amount  of  disinfectant 
used,  water  temperature,  pH,  amount 
and  type  of  precursor  material  in  the 
water,  and  the  length  of  time  that  water 
remains  in  the  treatment  and 
distribution  systems.  For  this  reason, 
the  proposed  rule  specifies  the  point  in 
the  distribution  system  (and  in  some 
cases,  the  time)  where  samples  mu,st  be 
taken. 

In  this  action  today.  EPA  proposes  to 
lower  the  MCL  for  TTHMs  from  0.10 
mg/I  to  0.080  mg/l.  In  addition.  EPA 
proposes  to  set  the  Stage  1  MCL  for 
HAAS  at  0.060  mg/l.  EPA  believes  that 
by  meeting  MCLs  for  TTHMs  and 
HAAS,  water  suppliers  will  also  control 
the  formation  of  other  DBPs  not 
currently  regulated  that  may  also 
adversely  affect  human  health. 

a.  Subpart  H  Systems  Sen-ing  10.000 
or  More  People. 

Routine  Monitoring:  CWSs  and 
NTNCWSs  using  surface  water  (or 


ground  water  under  direct  influence  of 
.  surface-water)  (Subpart  H  systems)  that 
treat  their  water  with  a  chemical 
disinfectant  and  serve  10.000  or  more 
people  must  routinely  take  four  water 
samples  each  quarter  for  both  TTHMs 
and  HAAS  for  each  treatment  plant  in 
the  system.  At  least  25  percent  of  the 
samples  must  be  taken  at  the  point  of 
maximum  residence  time  in  the 
distribution  system.  The  remaining 
.samples  must  be  taken  at  representative 
points  in  the  distribution  system.  This 
monitoring  frequency  is  the  same  as  the 
frequency  required  under  the  current 
TTHM  rule  (§141.30). 

Reduced  Monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  (see  Figure  VIII-l). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
for  TTHMs  and  HAAS  to  one  sample  per 
quarter.  Systems  on  a  reduced 
monitoring  schedule  may  remain  on 
that  reduced  schedule  as  long  as  the 
average  of  all  samples  taken  in  the  year 
is  no  more  than  75  percent  of  each  MCL. 


Systems  that  do  not  meet  these  levels 
revert  to  routine  monitoring. 

Compliance  Determination:  A  public 
water  system  (PWS)  is  in  compliance 
with  the  MCL  when  the  running  annual 
average  of  quarterly  averages  of  all 
samples,  computed  quarterly,  is  less 
than  or  equal  to  the  MCL.  If  the  running 
annual  average  computed  for  any 
quarter  exceeds  the  MCL.  the  system  is 
out  of  compliance. 

Figure  VIII-1.— Eligibility  for  Re- 
duced Monitoring:  All  Systems 
Serving  10,000  or  More  People 
AND  Surface  Water  Systems 
Serving  500  or  More  People 


All  systems  serving  10,000  or  more  people, 
and  surface  water  systems  serving  500  01 
more  people,  may  reduce  monitoring  of 
TTHMs  and  HAAS  if  they  meet  alt  of  the 
following  conditions: 
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Figure  Vlll-1.— E.igibiuty  for  Re- 
duced MoNiTOflNG:  All  Systems 


OR  More  People 
Water    Systems 

Serving  500  o^  More  People— 

Continued 


Serving  10.000 
AND    Surface 


of  routine  monttofing 


-The  annual  aver^  for  TTHMs  is  no 
niore  tfian  0.040  n\g/\. 

— ^The  annual  avenige  for  HAAS  is  rx) 
more  than  0.030  rrg/1. 

—At  least  or>e  year 
has  been  completed. 

—Annual  average  source  water  Total  Or- 
ganic Cattxxi  (TOO)  level  »s  no  more 
than  4  0  m^l  poor jto  treatment. 

b.  Ground  Water  Systems  Serving 
10.000  or  More  Peoile. 

Routine  Monitorir  g.  CWSs  and 
NTNCWSs  using  on  y  ground  water 
sources  not  under  tl^e  direct  influence  of 
surface  water  that  tr^at  their  water  with 
a  chemical  disinfect  uit  and  serve  10,000 
or  more  people  are  r  equired  to  take  one 
water  sample  each  quarter  for  each 
treatment  plant  in  tqe  system.  Samples 
must  be  taken  at  poihts  that  represent 
the  maximum  residence  time  in  the 
distribution  system.  For  purposes  of  this 
regulation,  multiple  welLs  drawing  raw 
water  from  a  single  iquifer  may,  with 
State  approval,  be  considered  one  plant 
for  determining  the  ninimum  number 
of  samples.  Systems  may  take  additional 
samples  if  they  desi-e.  If  additional 
samples  are  taken,  at  least  25  percent  of 
the  total  number  of  amples  must  be 
taken  at  the  point  ol  maximum 
residence  time  in  th  j  distribution 
system.  The  remain  ng  samples  must  be 
taken  at  representat  ve  points  in  the 
distribution  system, 

Reduced  Monitor,  ng:  To  qualify  for 
reduced  monitoring  systems  must  meet 
certain  prerequisite;  (see  Figure  VIII-1). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  mor  itoring  frequency  to 
one  sample  per  trea  ment  plant  per  year. 
Systems  that  are  on  a  reduced 
monitoring  schedul ;  may  remain  on 
that  reduced  schedv  le  as  long  as  the 
average  of  all  samphs  taken  in  the  year 
is  no  more  than  75  |  lercent  of  the  MCLs. 
Systems  that  do  not  meet  these  levels 
must  revert  to  routine  monitoring. 

Compliance  Dete\  mination:  A  PVVS  is 
in  compliance  with  the  MCL  when  the 
running  annual  avei  age  of  quarterly 
averages  of  all  samples,  computed 
quarterly,  is  less  than  or  equal  to  the 
MCL.  If  the  running  annual  average  for 
any  quarter  exceeds  the  MCL,  the 
system  is  out  of  con  pliance. 

c.  Subpart  H  Syst  ?ms  Serving  500  to 
9.999  People. 

Routine  Monitohi  ig.  Systems  are 
required  to  take  one  water  sample  each 


quarter  for  each  treatment  plant  in  the 
system.  All  samples  must  be  taken  at  the 
point  of  maximum  residence  time  in  the 
distribution  system. 

Reduced  Monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  (see  Figure  VIII-1). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
for  TTHMs  and  HAAS  to  one  sample  per 
year  per  treatment  plant.  Systems  that 
are  on  a  reduced  monitoring  schedule 
may  remain  on  that  reduced  schedule  as 
long  as  the  average  of  all  samples  taken 
in  the  year  is  no  more  than  75  percent 
of  the  MCLs.  Systems  that  do  not  meet 
these  levels  must  revert  to  routine 
monitoring. 

Compliance  Detennination:  A  PWS  is 
in  compliance  with  the  MCL  when  the 
running  annual  average  of  quarterly 
averages  of  all  samples,  computed 
quarterly,  is  less  than  or  equal  to  the 
MCL.  If  the  average  for  any  quarter 
exceeds  the  MCL,  the  system  is  out  of 
compliance.  ^ 

d.  Subpart  H  Systems  Serving  Fewer 
than  500  People. 

Routine  Monitoring:  Subpart  H 
systems  serving  fewer  than  500  people 
are  required  to  take  one  sample  per  year 
for  each  treatment  plant  in  the  system. 
The  sample  must  be  taken  at  the  point 
of  maximum  residence  time  in  the 
distribution  system  during  the  month  of 
warmest  water  temperature.  If  the 
annual  sample  exceeds  the  MCL,  the 
system  must  increase  monitoring  to  one 
sample  per  treatment  plant  per  quarter, 
taken  at  the  point  of  maximum 
residence  time  in  the  distribution 
system. 

Reduced  Monitoring:  These  systems 
may  not  reduce  monitoring.  Systems  on 
increased  monitoring  may  return  to 
routine  monitoring  if  the  annual  average 
of  quarterly  samples  is  no  more  than  75 
percent  of  the  TTHM  and  HAA5  MCLs. 

Compliance  Determination:  A  PWS  is 
in  compliance  when  the  annual  sample 
(or  average  of  annual  samples,  if 
additional  sampling  is  conducted)  is 
less  than  or  equal  to  the  MCL.  If  the 
annual  sample  exceeds  the  MCL.  the 
system  must  increase  monitoring  to  one 
sample  per  treatment  plant  per  quarter. 
If  the  running  annual  average  of  the 
quarterly  samples  then  exceeds  the 
MCL,  the  system  is  out  of  compliance. 

e.  Ground  Water  Systems  Serving 
Fewer  than  10,000  People. 

Routine  Monitoring:  CWSs  and 
NTNCWSs  using  only  ground  water 
sources  not  under  the  direct  influence  of 
surface  water  that  treat  their  water  with 
a  chemical  disinfectant  and  serve  fewer 
than  10,000  people  are  required  to 
sample  once  per  year  for  each  treatment 
plant  in  the  system.  The  sample  must  be 


taken  at  the  point  of  maximum 
residence  time  in  the  distribution 
system  during  the  month  of  warmest 
water  temperature.  If  the  sample  (or  the 
average  of  all  aimual  samples,  when 
more  than  the  one  required  sample  is 
taken)  exceeds  the  MCL,  the  system 
must  increase  monitoring  to  one  sample 
per  treatment  plant  per  quarter. 

Reduced  Monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  (see  Figure  VIII-2). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
for  TTHMs  and  HAA5  to  one  sample  per 
three-year  monitoring  cycle.  Systems  on 
a  reduced  monitoring  schedule  may 
remain  on  that  reduced  schedule  as  long 
as  the  average  of  all  samples  taken  in 
the  year  is  no  more  than  75  percent  of 
the  MCLs.  Systems  that  do  not  meet 
these  levels  must  resume  routine 
monitoring.  Systems  on  increased 
monitoring  may  return  to  routine 
monitoring  if  the  armual  average  of 
quarterly  samples  is  no  more  than  75 
percent  of  the  TTHM  and  HAAS  MCLs. 

Figure  VIII-2.— Eligibility  for  Re- 
duced MONITORING:  Ground 
Water  Systems  Serving  Fewer 
than  10,000  People 


Systems  usir^g  grourxl  water  not  under  the 
direct  infiuence  of  surlace  water  that  serve 
fewer  than  10.000  peopte  may  reduce 
monitoring  for  TTHMs  and  HAAS  if  they 
meet  either  of  the  following  conditions: 

1 .  The  average  of  two  consecutive  annual 
samples  for  TTHMs  is  no  more  than 
0.040  mg/l,  the  average  of  two  consecu- 
tive annual  samples  for  HAAS  is  no 
more  than  0.030  mg/l,  at  least  two  years 
of  routine  monitoring  t>as  been  com- 
pleted, and  the  annual  average  source 
water  Total  Organic  Cartwn  (TOC)  level 
is  no  more  than  4.0  mg/1  prior  to  treat- 
ment. 

2.  The  annual  sample  for  TTHMs  is  no 
more  than  0.020  mg/l,  ttie  annual  sam- 
ple for  HAAS  is  no  more  ttian  0.015  mg/ 
t,  at  least  one  year  of  routine  monitoring 
has  been  completed,  arxJ  the  annual  av- 
erage source  water  Total  Organic  Car- 
txjn  (TOC)  level  is  no  more  than  4.0  mg/ 
I  pnor  to  treatment. 

Compliance  Determination:  A  PWS  is 
in  compliance  when  the  annual  sample 
(or  average  of  annual  samples)  is  less 
than  or  equal  to  the  MCL. 

f.  Best  Available  Technology. 

EPA  has  identified  the  best 
technology  available  for  achieving 
compliance  with  the  MCLs  for  both 
TTHMs  and  HAAS  as  enhanced 
coagulation  or  treatment  with  granular 
activated  carbon  with  a  ten  minute 
empty  bed  contact  time  and  180  day 
reactivation  frequency  (GACIO),  with 


chlorine  as  the  primary  and  residual 
disinfectant.  Enhanced  coagulation 
means  the  addition  of  excess  coagulant 
for  improved  removal  of  disinfection 
byproduct  precursors  by  conventional 
filtration  treatment. 

2.  Maximum  Contaminjint  Level  for 
Bromate 

Bromate  is  one  of  the  principal 
byproducts  of  ozonation  in  bromide- 
containing  source  waters.  The  proposed 
MCL  for  bromate  is  0.010  mg/l. 

Routine  Monitoring:  CWSs  and 
NTNCWSs  using  ozone,  for  disinfection 
or  oxidation,  are  required  to  take  at  least 
one  sample  per  month  for  each 
treatment  plant  in  the  system  using  ' 
ozone.  The  sample  must  be  taken  at  the 
entrance  to  the  distribution  system 
when  the  ozonation  system  is  operating 
under  normal  conditions. 

Reduced  Monitoring:  If  a  system's 
monthly  measurements  for  one  year 
indicate  that  the  average  raw  water 
bromide  concentration  is  less  than  0.05 
mg/l,  the  system  may  reduce  the 
monitoring  frequency  to  once  per 
quarter. 

Compliance  Determination:  A  PWS  is 
in  compUance  if  the  running  annual 
average  of  samples,  computed  quarterly, 
is  less  than  or  equal  to  the  MCL. 

Best  Available  Technology:  EPA  has 
identified  the  best  technology  available 
for  achieving  compliance  with  the  MCL 
for  bromate  as  control  of  ozone 
treatment  process  to  reduce  production 
of  bromate. 

3.  Maximum  Contaminant  Level  for 
Chlorite 

Chlorite  is  an  inorganic  DBP  formed 
when  drinking  water  is  treated  with 
chlorine  dioxide.  The  proposed  MCL  for 
chlorite  is  1.0  mg/l. 

Routine  Monitoring:  CWSs  and 
NTNCWSs  using  chlorine  dioxide  for 
disinfection  or  oxidation  are  required  to 
take  three  samples  each  month  in  the 
distribution  system.  One  sample  must 
be  taken  at  each  of  the  following 
locations:  as  close  as  possible  to  the  first 
customer,  in  a  location  representative  of 
average  residence  time,  and  as  close  as 
possible  to  the  end  of  the  distribution 
system  (reflecting  maximum  residence 
time  in  the  distribution  system). 

Reduced  monitoring:  Systems 
required  to  monitor  for  chlorite  may  not 
reduce  monitoring. 

Compliance  Determination:  A  PWS  is 
in  compliance  if  the  monthly  average  of 
samples  is  less  than  or  equal  to  the 
MCL. 

Best  Available  Technology:  EPA  has 
identified  as  the  best  means  available 
for  achieving  compliance  with  the 
chlorite  MCL  as  control  of  treatment 


processes  to  reduce  disinfectant 
demand,  and  control  of  disinfection 
treatment  processes  to  reduce 
disinfectant  levels. 

C.  Summary  of  Disinfectant  MRDLs, 
BATs,  and  Monitoring  and  Compliance 
Requirements 

Disinfectants  are  added  during  water 
treatment  to  control  waterbome 
microbial  contaminants.  Some  residual 
disinfectants  will  remain  in  water  after 
treatment.  MRDLs  protect  public  health 
by  setting  limits  on  the  level  of  residual 
disinfectants  in  drinking  water.  MRDLs 
are  similar  in  concept  to  MCLs— MCLs 
set  limits  on  contaminants  and  MRDLs 
set  limits  on  residual  disinfectants. 
MRDLs,  like  MCLs,  are  enforceable. 

l.MRDL  for  Chlorine 

Chlorine  is  a  widely  used  and  highly 
effective  water  disinfectant.  The 
proposed  MRDL    for    chlorine    is 
4.0  mg/l. 

Routine  Monitoring:  As  a  minimum, 
CWSs  and  NTNCWSs  must  measure  the 
residual  disinfectant  level  at  the  same 
points  in  the  distribution  system  and  at 
the  same  time  as  total  coliforms,  as 
specified  in  §  141.21.  Subpart  H  systems 
may  use  the  results  of  residual 
disinfectant  concentration  sampling 
done  under  the  SWTR  (§  141.74(b)(6)  for 
unfiltered  systems,  §  141.74(c)(3)  for 
systems  that  filter)  in  lieu  of  taking 
separate  samples. 

Reduced  monitoring:  Monitoring  Tor 
chlorine  may  not  be  reduced. 

Compliance  Determination:  A  PWS  is 
in  compliance  with  the  MRDL  when  the' 
running  annual  average  of  monthly 
averages  of  all  samples,  computed 
quarterly,  is  less  than  or  equal  to  the 
MRDL.  Notwithstanding  the  MRDL. 
operators  may  increase  residual  chlorine 
levels  in  the  distribution  sv<;tem  to  a 
level  and  for  a  time  necessi;.'y  to  protect 
public  health  to  address  specific 
microbiological  contamination  problems 
(e.g.,  including  distribution  line  breaks, 
storm  runoff  events,  source  water 
contamination,  or  cross-connections). 

Best  Available  Technology:  EPA  has 
identified  the  best  means  available  for 
achieving  comphance  with  the  MRDL 
for  chlorine  as  control  of  treatment 
processes  to  reduce  disinfectant 
demand,  and  control  of  disinfection 
treatment  processes  to  reduce 
disinfectant  levels. 

2.  MRDL  for  Chloramines 

Chloramines  are  formed  when 
ammonia  is  added  during  chlorination. 
The  proposed  MRDL  for  chloramines  is 
4.0  mg/l  (as  total  chlorine). 

Routine  Monitoring:  As  a  minimum. 
CWSs  and  NTNCWSs  must  measure  the 


residual  disinfectant  level  at  the  same 
points  in  the  distribution  system. and  at 
the  same  time  as  total  coliforms.  as 
specified  in  §  141.21.  Subpart  H  systems 
may  use  the  resuhs  of  residual 
disinfectant  concentration  sampling 
done  under  the  SWTR  (§  141.74(b)(6)  for 
unfiltered  systems.  §  141.74(c)(3)  for 
systems  that  filter)  in  lieu  of  taking 
separate  samples. 

Reduced  monitoring:  Monitoring  for 
chloramines  may  not  be  reduced. 

Compliance  Determination:  A  PWS  is 
in  compliance  with  the  MRDL  when  the 
running  annual  average  of  monthly 
averages  of  all  samples,  computed 
•  quarterly,  is  less  than  or  equal  to  the 
MRDL.  Notwithstanding  the  MRDL, 
operators  may  increase  residual 
chloramine  levels  in  the  distribution 
system  to  a  level  and  for  a  time 
necessary  to  protect  public  health  to 
address  specific  microbiological 
contamination  problems  (e.g.,  including 
distribution  line  breaks,  storm  runoff 
events,  source  water  contamination,  or 
cross-connections). 

Compliance  Determination:  A  PWS  is 
in  compliance  with  the  MRDL  when  the 
running  annual  average  of  samples, 
computed  quarterly,  is  less  than  or 
equal  to  the  MRDL.  EPA  recognizes  that 
it  may  be  appropriate  to  increase 
residual  disinfectant  levels  in  the 
distribution  system  of  chloramines 
significantly  above  the  MRDL  for  short 
periods  of  time  to  address  specific 
microbiological  contamination  problems 
(e.g.,  distribution  line  breaks,  storm 
runoff  events,  source  water 
contamination,  or  cross-connections). 

Best  Available  Technology:  EPA 
identifies  the  best  means  available  for 
achieving  comphance  with  the  MRDL 
for  chloramines  as  control  of  treatment 
processes  to  reduce  disinfectant 
demand,  and  control  of  disinfection 
treatment  processes  to  reduce 
disinfectant  levels. 

3.  MRDL  for  Chlorine  Dioxide 

Chlorine  dioxide  is  used  primarily  for 
the  oxidation  of  taste  and  odor-causing 
organic  compounds  in  water.  It  can  also 
be  used  for  the  oxidation  of  reduced 
iron  and  manganese  and  color,  and  is 
also  a  powerful  disinfectant  and 
algicide.  Chlorine  dioxide  reacts  with 
impurities  in  water  very  rapidly,  and  is 
dissipated  very  quickly.  EPA  is 
proposing  an  MRDL  of  0.80  mg/l  for 
chlorine  dioxide. 

Routine  Monitoring:  CWSs  and 
noncommunity  systems  must  monitor 
for  chlorine  dioxide  only  if  chlorine 
dioxide  is  used  by  the  system  for 
disinfection  or  oxidation.  If  monitoring 
is  required,  systems  must  take  daily 
samples  at  the  entrance  to  the 


38748 


Federal  Register  /  Vol.  59.  No.  145  /  Friday,  July  29,  1994  /  Proposed  Rules 


distribution  system.  If  the  MRDL  is 
exceeded,  the  systep  must  go  to 
increased  monitoring. 

Increased  Monitoring:  If  any  daily 
sample  taken  at  the  entrance  to  the 
distribution  system  exceeds  the  MRDL, 
the  system  is  requiied  to  take  three 
additional  samples  in  the  distribution 
system  on  the  next  day.  Samples  must 
be  taken  at  the  folic  wing  locations. 

•  Systems  using  chlorine  as  a  residual 
disinfectant  and  operating  booster 
chlorination  stations  after  the  first 
customer.  These  systems  must  take 
three  samples  in  th }  distribution 
system:  One  as  da  e  as  possible  to  the 
first  customer,  one  in  a  location 
representative  of  a>  erage  residence  time, 
and  one  as  close  as  p>ossible  to  the  end 
of  the  distribution  i  ystem  (reflecting 
maximum  residence  time  in  the 
distribution  system). 

•  Systems  using  chlorine  dioxide  or 
chloramines  as  a  residual  disinfectant  or 
chlorine  as  a  residi  al  disinfectant  and 
not  operating  booster  chlorination 
stations  after  the  fii  st  customer.  These 
systems  must  take  \  hree  samples  in  the 
distribution  system  as  close  as  possible 
to  the  first  customer  at  inten'als  of  not 
less  than  six  hours. 

Reduced  monttoi  ing:  Monitoring  for 
chlorine  dioxide  m  ly  not  be  reduced. 

CompJiance  Dete  rmination:  Acute 
violations.  If  any  dnily  sample  taken  at 
the  entrance  to  the  distribution  system 
exceeds  the  MRDL  ind  if,  on  the 
following  day,  any  sample  taken  in  the 
distribution  systen-  exceeds  the  MRDL, 
the  system  will  be :  n  acute  violation  of 
the  MRDL  and  mus  t  take  immediate 
corrective  action  to  lower  the 
occurrence  of  chloiine  dioxide  below 
the  MRDL  and  issu ;  the  required  acute 
public  notification.  Failure  to  monitor 
in  the  distribution  lystem  on  the  day 
following  an  excee'  lance  of  the  chlorine 
dioxide  MRDL  shal  I  also  be  considered 
an  acute  MRDL  vio  ation. 

Nonacute  violati(  >ns.  If  any  two 
consecutive  daily  s  imples  taken  at  the 
entrance  to  the  distribution  system 
exceed  the  MRDL.  )ut  none  of  the 
samples  taken  in  th  e  distribution  system 
exceed  the  MRDL.  he  system  will  be  in 
nonacute  violation  of  the  MRDL  and 


exc  tss 


3.  Determine 
calculation  must  ht 
dilution. 


must  take  immediate  corrective  action 
to  lower  the  occurrence  of  chlorine 
dioxide  below  the  MRDL.  Failure  to 
monitor  at  the  entrance  to  the 
distribution  system  on  the  day  following 
an  exceedance  of  the  chlorine  dioxide 
MRDL  shall  also  be  considered  a 
nonacute  MRDL  violation. 

Important  note.  Unlike  chlorine  and 
chloramines,  the  MRDL  for  chlorine 
dioxide  may  not  be  exceeded  for  short 
periods  of  time  to  address  specific 
microbiological  contamination 
problems. 

Monitoring  for  CT  credit:  Subpart  H 
systems  required  to  op)erate  enhanced 
coagulation  or  enhanced  softening  may 
receive  credit  for  compliance  with  CT 
requirements  in  Subpart  H  if  the 
following  monitoring  is  completed  and 
the  required  operational  standards  are 
met. 

— For  each  chlorine  dioxide  generator, 
the  system  must  demonstrate  that  the 
generator  is  achieving  at  least  95 
percent  yield  and  producing  no  more 
than  five  percent  free  chlorine  by 
testing  a  minimum  of  once  per  week. 
— On  any  day  that  a  generator  fails  to 
achieve  at  least  95  percent  yield,  and 
on  subsequent  days  until  at  least  95 
percent  yield  is  achieved,  and/or  any 
day  that  the  generator  produces  more 
than  five  percent  free  chlorine  and  on 
subsequent  days  until  no  more  than 
five  percent  free  chlorine  is  produced, 
the  system  may  not  receive  credit  for 
compliance  with  CT  requirements. 
— On  any  day  that  a  generator  achieves 
at  least  90  percent,  but  less  than  95 
percent,  yield,  and/or  any  day  that  a 
generator  produces  more  than  five 
percent,  but  less  than  10  percent,  free 
chlorine,  the  system  may  take 
immediate  corrective  action  to 
achieve  a  minimum  of  95  percent 
yield  and  no  more  than  five  percent 
free  chlorine.  If  subsequent  testing 
conducted  on  the  same  day 
demonstrates  at  least  95  percent  yield 
and  no  more  than  five  percent  free 
chlorine,  the  system  may  receive 
credit  for  compliance  with  CT 
requirements  on  that  day.  If  the 
generator  continues  to  fail  to 
demonstrate  at  least  95  percent  yield 


and/or  continues  to  produce  more 
than  five  percent  free  chlorine,  the 
system  may  not  receive  credit  for 
compliance  with  CT  requirements  on 
that  day. 
— Measurements  must  be  made  at  least 
every  seven  days.  If,  in  the  interim, 
the  system  changes  generator 
conditions  (e.g.,  change  in  chlorine 
dose,  change  conditions  to  match 
changing  plant  flow  rate),  it  shall 
remeasure  for  chlorine  dioxide  yield 
and  free  chlorine. 
To  calculate  compliance  with 
§  141.133(b)(2)(ii)(C)  in  order  to  receive 
credit  for  CT  compliance.  Method  4500- 
ClOi  E  (Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
18th  Ed.  1992)  must  be  used  to 
determine  concentrations  of  chlorine 
dioxide,  chlorine,  and  related  species  in 
the  generator  effluent.  Calculations  are 
performed  as  demonstrated  below. 

1.  Perform  titration  on  generator 
sample  aliquots  as  required  by  Method 
4500-CIO2  E.  Record  the  titration 
readings  for  A  through  E  below,  the 
normality  (N)  of  the  titrant  used,  and  the 
sample  dilution. 

— A  (ml  titrant/ml  sample)  for  titration 

of  chlorine  and  one-fifth  of  CIO2. 
— B  (ml  titrant/ral  sample)  for  titration 

of  four-fifths  of  CIO2  and  of  chlorite. 
— C  (ml  titrant/ml  sample)  for  titration 

of  nonvolatilized  chlorine. 
— D  (ml  titrant/ml  sample)  for  titration 

of  chlorite. 
— E  (ml  titrant/ml  sample)  for  titration 

of  chlorine,  CIO2,  chlorate,  and 

chlorite. 
— N  (normality  of  the  titrant  used  in 

equivalents  per  liter). 

2.  Determine  chlorine  dioxide 
generator  performance  (yield).  The 
calculations  in  a.  through  c.  below  mu.st 
be  corrected  for  the  sample  dilution. 

a.  Calculate  chlorine  dioxide 
concentration. 

[ClOi  (mg/l)]=13490x5/4x(B-D)xN 

b.  Calculate  chlorite  concentration. 
[CIO2  (mg/1)]  =  16863  X  D  X  N 

c.  Calculate  chlorate  concentration. 
(CIO3  (mg/l)l  =  13909  X  (E-(A+B)1  x  N 

d.  Calculate  yield  (in  %). 


*;t  Yield  = 


[C10j(m^l)]xlOO 


[ClOj  (mg/l)]+[ci02  (mg/1 )]+ (67.5 /83.5)[CI03  (mg/1)] 


chlorine.  This 
corrected  for  sample 


a.  Calculate  chlorine  concentration. 

|Cl2(mg/l)l  =  {A-|(B-D)/4J}xN 
X35453 


b.  Using  the  concentrations  of 
chlorine  dioxide,  chlorite,  and  chlorate 
calculated  above  {2.a.-c),  calculate 
excess  chlorine. 


Federal  Register  /  Vol.  59,  No.  145  /  Friday,  July  29,  1994  /  Proposed  Rules 


Excess  chlorine  (in  ^c)  ■ 


[00,  (mg/|)]xlOO 


67.5, 


70.9 


[ciO,  (mg/l)]+[ciO,  (mg/l)]+— ^[CIO,  (mg/l))  x 
I  83.5^  '\     2x67.5 
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4.  Determine  whether  CT  credit  can 
be  taken. 

a.  If  %  Yield  >  95%  and  %  Excess 
Chlorine  <  5%,  CT  credit  may  be  taken. 

b.  If  %  Yield  >  90%  but  <  95%,  and/ 
or  %  Excess  chlorine  >  5%  but  <  10%, 
the  system  may  take  immediate 
corrective  action  and  then  remeasure. 
CT  credit  may  be  taken  if  a  subsequent 
measurement  performed  on  the  same 
day  shows  a  yield  >  95%  and  %  Excess 
Chlorine  <  5%. 

c.  If  %  Yield  <  90%  or  excess  chlorine 
>  10%,  the  system  may  not  take  CT 
credit  for  that  day  and  for  any 
subsequent  days  until  a  subsequent    ' 
measurement  shows  a  yield  >  95%  and 
%  Excess  Chlorine  <  5%. 

Best  Available  Technology:  EPA 
identifies  the  best  means  available  for 
achieving  compliance  with  the  MRDL 
for  chlorine  dioxide  as  control  of 
treatment  processes  to  reduce 
disinfectant  demand,  and  control  of 
disinfection  treatment  processes  to 
reduce  disinfectant  levels. 

D.  Enhanced  Coagulation  and  Enhanced 
Softening  Requirements 

In  addition  to  meeting  MCLs  and 
MRDLs.  some  water  suppliers  must  also 
meet  treatment  requirements  to  control 
the  organic  material  (disinfection 
byproduct  precursors  (DBPPs))  in  the 
raw  water  that  combines  with 
disinfectant  residuals  to  form  DBPs. 
Subpart  H  systems  using  conventional 
treatment  are  required  to  control  for 
DBPPs  (measured  as  total  organic 
carbon  (TOC))  by  using  enhanced 
coagulation  or  enhanced  softening.  A 
system  must  remove  a  certain 
percentage  of  TOC  (based  on  raw  water 
quality)  prior  to  the  point  of  continuous 
disinfection.  Systems  using  ozone 
followed  by  biologically  active  filtration 
or  chlorine  dioxide  which  meets 
specific  criteria  would  be  required  to 
meet  the  TOC  removal  requirements 
prior  to  addition  of  a  residual 
disinfectant.  Systems  able  to  reduce 
TOC  by  a  specified  percentage  level 
have  met  the  DBPP  treatment  technique 
requirement.  If  the  system  does  not  meet 


the  percent  reduction,  it  must  determine 
its  alternative  minimum  TOC  removal 
level,  which  is  further  explained  in 
Section  IX.  The  State  approves  the 
alternative  minimum  TC)C  removal 
possible  for  the  system  on  the  basis  of 
the  relationship  between  coagulant  dose 
and  TOC  in  the  system. 

1.  Applicability 

Subpart  H  systems  using  conventional 
treatment  must  use  enhanced 
coagulation  or  enhanced  softening  to 
remove  TOC  unless  they  meet  one  of  the 
criteria  in  a.  through  d.  below.  Systems 
using  chlorine  dioxide  that  achieve  a  95 
percent  yield  of  chlorine  dioxide  and 
have  no  more  than  five  percent  excess 
chlorine  would  be  required  to  meet  the 
TXX;  removal  requirements  prior  to  the 
addition  of  another  residual 
disinfectant. 

a.  The  system's  treated  water  TOC 
level,  prior  to  the  p)oint  of  continuous 
disinfection,  is  less  than  2.0  mg/1. 

b.  The  system's  source  water  TOC 
level,  prior  to  any  treatment,  is  less  than 
4.0  mg/l;  the  alkalinity  is  greater  than  60 
mg/1;  and  not  later  than  the  effective 
dates  for  compliance  for  the  system, 
either  the  TTHM  annual  average  is  no 
more  than  0.040  mg/l  and  the  THAA 
annual  average  is  no  more  than  0.030 
mg/l,  or  the  system  has  made  a  clear  and 
irrevocable  financial  commitment  not 
later  than  the  effective  date  for 
compliance  for  Stage  1  to  technologies 
that  will  limit  the  levels  of  TTHMs  and 
THAAs  to  no  more  than  0.040  mg/l  and 
0.030  mg/l,  respectively.  Systems  must 
submit  evidence  of  the  clear  and 
irrevocable  financial  commitment,  in 
addition  to  a  schedule  containing 
milestones  and  periodic  progress  reports 
for  installation  and  operation  of 
appropriate  technologies,  to  the  State  for 
approval  not  later  than  the  effective  date 
for  compliance  for  Stage  1.  These 
technologies  must  be  installed  and 
operating  not  later  than  the  effective 
date  for  Stage  2. 

c.  The  system's  TTHM  annual  average 
is  no  more  than  0.040  mg/l  and  the 
THAA  annual  average  is  no  more  than 


0.030  mg/l  and  the  system  uses  only 
chlorine  for  disinfection. 

d.  Systems  practicing  softening  and 
removing  at  least  10  mg/l  of  magnesium 
hardness  (as  CaCOi).  except  those  that 
use  ion  exchange,  are  not  subject  to 
performance  criteria  for  the  removal  of 
TOC. 

2.  Enhanced  Coagulation  Performance 
Requirements 

Systems  Not  Practicing  Softening. 
Systems  that  use  either  (1)  ozone 
followed  by  biological  filtration  or  (2)    . 
chlorine  dioxide  and  meet  the 
performance  requirements  for  CT  credit 
must  reduce  TOC  by  the  amount 
specified  in  Table  VIII-4  before  the 
addition  of  a  residual  disinfectant.  All 
other  systems  must  reduce  the 
percentage  of  TOC  in  the  raw  water  by 
the  amount  specified  in  Table  VIII-4 
prior  to  continuous  disinfection,  unless 
the  State  approves  a  system's  request  for 
an  alternative  minimum  TOC  removal 
level. 

Required  TOC  reductions  for  Subpart 
H  systems,  indicated  in  Table  VIII-4,  are 
based  upon  the  specified  source  water 
parameters. 

Systems  Practicing  Softening.  Systems 
that  use  either  (1)  ozone  followed  by 
biological  filtration  or  (2)  chlorine 
dioxide  and  meet  the  performance 
requirements  for  CT  credit  must  reduce 
TOC  by  the  amount  specified  in  the  far- 
right  column  of  Table  VIII-4  (Source 
Water  Alkalinity  >120  mg/l)  for  the 
specified  source  water  TOC  before  the 
addition  of  a  residual  disinfectant.  All 
other  systems  practicing  softening  are 
required  to  meet  the  percent  reductions 
in  the  far-right  column  of  Table  VIII-4 
(Source  Water  Alkalinity  >120  mg/l)  for 
the  specified  source  water  TOC  prior  to 
continuous  disinfection,  imless  the 
State  approves  a  system's  request  for  an 
alternative  minimum  TOC  removal 
level.  Systems  removing  more  than  10 
mg/l  of  magnesium  hardness  (as  CaCoO 
are  considered  to  be  practicing 
enhanced  softening,  and  are  not  subject 
to  performance  criteria  for  the  removal 
of  TOC  (see  paragraph  D.l.(d)  above). 
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Table  VHM.-j-Required  Removal  of  TOC  by  Enhanced  Coagulation  for  Subpart  H  Systems  Using 

Conventional  Treatment  ^ 
[In  percent] 


>2.0-4.0 
>4.0-8.0 
>8.0  


'  Systems  meet'ng  at 
2  Systems  practicing 


kast  I 


one  ot  the  conditions  m  §  141  .I35(a)(1)(i>-{(v)  are  not  required  to  operate  with  enhanced  coagulation 
softening  must  meet  the  TOC  removal  requirements  in  this  column. 


3.  Alternative  Perform  ance  Criteria 


remo  .'a 


S(  :ale 


>e 


•  a.  Non-softening  syftems 
softening  Subpart  H  c(  invent 
treatment  systems  thai 
the  TOC  removals  reqi  i 
unique  water  quality 
operating  conditions  itiust 
State  for  alternative 
criteria.  The  system's 
State  must  include,  as 
resuhs  of  bench-  or  pi 
for  alternate  performa 
Alternative  TOC 
determined  as  follows 

(1)  bench-  or  pilot 
to  determine  altemati 
criteria  must  be  based 
measurements  and  miist 
at  pH  levels  no  greater 
indicated  in  Table  VIII  -5 
the  alkalinity  of  the  witer 

(2)  the  alternative 
criteria  will  be  no  less 
removal  determined 
enhanced  coagulation 
where  an  incremental 
mg/1  of  alum  (or  an 
of  ferric  salt)  results  in 
of  0.3  mg/1  (determine! 

(3)  once  approved  b 
new  requirement  (alte^at 
removal  criteria)  su 
minimum  TOC  remov4l 
Table  VIII-4  and  rema 
the  State  approves  a 

(4)  if  the  TOC  removal 
less  than  0.3  mg/1  of 
of  incremental  alum 
of  alum,  the  water  is  deemed 


Non- 
ional 
cannot  achieve 
ired  above  due  to 
{parameters  or 
apply  to  the 
performance 

pplication  to  the 
a  minimum, 
ot-scale  testing 
ce  criteria. 
1  criteria  may  be 


br 


eq  li 


January 

February  ... 

March  

April 

May  

June 

July  

August 

September 


Source  wafer  total  organic  carbon  (mg/1) 


Source  water  alkalinity  (mg/1) 


0-60 


40.0 
45.0 
50.0 


>60-120        >1202 


30.0 
35.0 
40.0 


20.0 
25.0 
300 


testing  used 
TOC  removal 

on  quarterly 
be  conducted 

than  those 
, dependent  on 


T(X: 


removal 
than  the  percent 
the  alternative 
evel  (AECL), 
iddition  of  10 
ivalent  amount 
a  TOC  removal 
as  a  slope), 
the  State,  this 
iveTOC 
les  the 
required  in 
ns  effective  until 
value,  and 
is  consistently 
per  10  mg/1 
at  all  dosages 
to  contain 


pel  sed 


n(  w 


Tx: 

ddse 


I  lonth 


TOC  not  amenable  to  enhanced 
coagulation  and  the  system  may  then 
apply  to  the  State  for  a  waiver  of 
enhanced  coagulation  requirements. 

Table  VIII-5.— Alternate  Enhanced 
Coagulation  Level  Maximum  pH 


Alkalinity 
(mg/1  as  CaCO,) 

Maximum 
pH 

0-60 

55 

60-120 

>120-240 

6.3 
70 

>240 

75 

The  system  may  then  operate  at  any 
coagulant  dose  or  pH  necessary  to 
achieve  the  minimum  TCXZ  removal 
determined  under  the  testing.  For 
example,  a  system  may  choose  to  use 
lower  levels  of  alum  and  depress  the  pH 
further  instead  of  adding  higher  levels 
of  alum  at  the  higher  pH. 

b.  Softening  systems.  During  the 
negotiation,  the  Committee  was  not  able 
to  develop  ahemative  performance 
criteria  for  Subpart  H  softening  systems. 
In  Section  IX  of  this  Notice,  EPA  solicits 
comments  on  what  these  criteria  should 
include. 

4.  Compliance  Determinations 

Compliance  for  systems  required  to 
operate  with  enhanced  coagulation  or 
enhanced  softening  is  based  on  a 
running  annual  average,  computed 
quarterly,  of  normalized  monthly  TOC 
percent  reductions.  A  system  is  in 
compliance  if  the  normalized  running 


annual  average  is  at  least  1.00.  For 
Subpart  H  systems  using  conventional 
treatment  but  not  required  to  operate 
enhanced  coagulation  or  enhanced 
softening,  compliance  with  the  DBPP 
treatment  technique  is  based  on 
continuing  to  meet  the  avoidance 
criteria  in  paragraph  1  above.  Example 
VIII-1  below  shows  how  to  determine 
compliance  with  the  enhanced 
coagulation  (or  enhanced  softening) 
requirements  for  systems  that  do  not 
require  alternative  TOC  removal 
requirements. 

Example  VUI-l 

The  system  conducts  the  required 
monitoring  for  12  months.  Complete  data  are 
included  only  for  the  most  recent  quarter  of 
monitoring. 

(1)  Using  the  procedure  explained  in 
§  141.135(b).  the  system  determines  the 
percent  TOC  removal,  which  is  equal  to: 

(1  -  (treated  water  TOC/source  water  TOC)) 
xioo 

(2)  Determine  the  required  monthly  TOC 
percent  removal  (from  either  the  table  in 
§141.135(a)(2)(i)  or  from  §141  135(a)(3). 
Note  that  seasonal  water  quality  variations 
may  require  systems  to  determine  required 
TOC  removals  from  both  sections  (i.e..  both 
Step  1  and  Step  2  levels)  during  any  one 
year. 

(3)  Divide  1)  by  2). 

(4)  Add  together  the  results  of  3)  for  the 
last  12  months  and  divide  by  12 

(5)  If  4)  <1.00,  the  system  is  not  in 
compliance. 

In  the  report  below,  the  sy.Mem  is  in 
compliance  with  the  TOC  removal 
requirements. 


Treated 
TOC(mg/l) 


Source 
TOC(mg/|) 


(l-a./b.)x 
100 


Source 
water  alka- 
linity 


Reqd.  TOC 
removal  (%) 


c./d. 


1.10 
0.94 
103 
107 
098 
1.24 
VO 
1.07 
1.02 
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Month 


Octobef 

November  .... 
December  .... 
Last  12  mos. 


1712  =  1.04  (=g.) 

It  g  >  t.OO,  the  system  is  in  compliance. 


Treated 
TOC(mg/I) 


4.6 
4.0 
4.4 
N/A 


Source 
TOC(mg/l) 


8.2 
6.1 
6.2 

N/A 


(l-aib.)x 
100 


44 

34 

29 

N/A 


Source 

water  atka- 

linity 


70 
75 
85 

N/A 


Reqd  TOC 

removal  (%) 


40 
35 

35 

N/A 
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c/d. 


e. 


1.10 

0.98 

0.83 

1= 

r2.48-(=f.) 


EPA  solicits  comment  on  how  the 
following  situations  should  be  handled 
in  compliance  determinations. 
— when  the  monthly  source  water  TOC 
is  less  than  2,0  rag/1  and  enhanced 
coagulation  is  not  required. 
— when  seasonal  variations  cause  the 
system  to  determine  that  TtX!  is  not 
amenable  to  any  le%el  of  enhanced 
coagulation  and  the  system  would  be 
eligible  for  a  waiver  of  enhanced 
coagulation  requirements. 
EPA  believes  that  assigning  a  value  of 
1.00  for  these  months  is  a  reasonable 
approach. 

5.  Cr  Credit. 

Systems  required  to  operate  with 
enhanced  coagulation  or  enhanced 
softening  may  not  take  credit  for 
compliance  with  CT  requirements  prior 
to  sedimentation  unless  they  meet  one 
of  the  following  criteria: 

a.  Systems  may  include  CT  credit 
during  periods  when  the  water 
temperature  is  below  5°C  and  the  TTHM 
and  HAAS  quarteriy  averages  are  no 
greater  than  40  Mg/1  and  30  jig/l. 
respectively. 

b.  Systems  receiving  disinfected  water 
from  a  separate  entity  as  their  source 
water  shall  be  allowed  to  include  credit 
for  this  disinfectant  in  determining 
compliance  with  the  CT  requirements.  If 
the  TTHM  and  HAAS  quarterly  averages 
are  no  greater  than  40  fig/1  and  30  ng/ 

1,  respectively,  systems  may  use  the 
measured  "C"  (residual  disinfectant 
concentration)  and  the  actual  contact 
time  (as  T,o).  If  the  TTHM  and  HAAS 
quarterly  averages  are  greater  than  40 
^g/1  and  30  ng/1,  respectively,  systems 
must  use  a  "C"  (residual  disinfectant 
concentration)  of  0.2  mg/1  or  the 
measured  value,  whichever  is  lower; 
and  the  actual  contact  time  (as  Tw).  This 
credit  shall  be  allowed  from  the 
disinfection  feed  point,  through  a  closed 
conduit  only,  and  ending  at  the  delivery 
point  to  thetreatment  plant. 

c.  Systems  using  chlorine  dioxide  as 
an  oxidant  or  disinfectant  may  include 
CT  credit  for  its  use  prior  to  enhanced 
coagulation  or  enhanced  softening  if  the 


following  standards  are  met:  the 
chlorine  dioxide  generator  must 
generate  chlorine  dioxide  on-site  at  a 
minimum  95  percent  yield  from  sodium 
chlorite;  and  the  generated  chlorine 
dioxide  feed  stream  applied  from  the 
chlorine  dioxide  generator  must  contain 
less  than  five  percent  (by  weight) 
chlorine,  measured  as  the  weight  ratio 
of  chlorine  to  chlorine  dioxide,  chlorite, 
and  chlorate  in  such  feed  stream. 
Compliance  with  these  standards  must 
be  demonstrated  by  monitoring. 

E.  Requirement  for  Systems  to  Use 
Qualified  Operators 

Under  the  proposed  rule,  each  PWS 
must  be  operated  by  qualified  personnel 
who  meet  the  requirements  specified  by 
the  State.  This  proposed  requirement  is 
similar  to  the  requirement  in  the  Surface 
Water  Treatment  Rule.  States  must 
develop  operator  qualifications  if  they 
do  not  already  ha\'e  them  and  they  must 
require  that  systems  be  operated  by 
personnel  who  meet  these 
qualifications.  In  addition,  the  State 
must  maintain  a  register  of  qualified 
operators.  The  appropriate  criteria  for 
determining  if  an  operator  is  qualified 
depend  upon  the  type  and  size  of  the 
system. 

F.  Analytical  Method  Requirentents 

Disinfection  By-Products.  Disinfection 
by-products  must  be  measured  by  the 
methods  listed  in  Table  VIII-6: 

Table  Vflf-6.— Proposed  Methods 

FOR  DfSINFECTfON  BY-PftODUCTS 


Contaminant 


Trihalomett>anes  (4) 
Haloacetic  Acids  (5) 
Bromate.  Chlorite  .... 


Methods 


'502.2.2  524.2.3  551. 
2  562.1.*  6233  8. 
5300.0. 


'  EPA  Method  502.2  b  in  ttie  manual  •*Meth- 
ods  for  the  DelermwTatJon  o*  Organic  Com- 
pounds in  Drinking  Water",  EPA/600^4-88/ 
039.  July  1991.  NTtS  publication  PB91- 
231480. 

2EPA  Mettvxte  524.2  and  562.1  are  in  tt>e 
manual  "Methods  for  the  Determination  o<  Or- 
ganic Compounds  in  Dnntang  Water— Suppte- 
ment  tr,  EPA/600/Fl-92/t29.  August  1^2, 
NTIS  PB92-2O7703. 


3  EPA  Method  551  ts  m  the  manual  "Meth- 
ods lor  the  Determrtation  of  Organic  Com- 
pounds in  D.-inking  Water— Suoptement  r. 
EPA/600/4-90/020,  July  1990.  NTtS  PB9t- 
146027. 

"Standard  Method  6233  B  e  m  "Standard 
MettxxJs  tor  the  Examination  of  Water  and 
Wastewater."  18th  Edition,  American  Public 
Health  Association,  American  Water  Works 
Association,  and  Water  Environment  Federa- 
tion, 1992. 

5  EPA  Method  300.0  is  m  the  manual  "MeOy 
ods  for  the  Determination  of  Uxxganic  Sub- 
stances in  Environmental  Samples",  EPAj'600/ 
R/93/100,  August  1993.  with  revisions.  See 
Section  IX  for  revisions. 

All  measurements  listed  in  this 
section  must  be  conducted  by  a 
laboratory  certified  by  EPA  or  the  Slate. 
To  receive  certification,  the  laboratory 
must: 

(1)  Use  the  promulgated  method(s). 

(2)  On  an  annual  basis,  successfully 
analyze  appropriate  performance 
evaluation  (PE)  samples  provided  by 
EPA  or  the  State. 

Disinfectant  Residuals.  The  three 
disinfectant  residuals  are  measured  and 
reported  as  follows:  chlorine  as  free  or 
total  chlorine;  chloramines  as  combined 
or  total  chlorine;  and  chlorine  dioxide 
as  chlorine  dioxide.  Residual 
disinfectant  concentrations  must  be 
measured  by  the  methods  listed  in  Table 
VIII-7. 

Table  VUI-7.— Proposed  Methods 

FOR  E)tStNFECTANTS 


Disinfectant  measure- 
ment 

Proposed  methods' 

Chlonne  as  tree  or 

4500-C»D    Ampefo- 

total  residual  chto- 

metric  Titration. 

nne,  chtorammes 

4500-CI  F     DPO 

as  combined  or 

Fen'oos  Titnmetnc. 

total  residual  chlo- 

4500-CI G    DPD 

rine. 

Cokyimetnc. 

Chlorine  as  free  resid- 

4500-CtH 

ual  chlonne. 

Synngaldazme 

(FACTS). 

ChJonne  or 

4500-OE    Low- 

Ctitoramines  as 

Level  Ampero- 

total  residua*  chlo- 

metric. 

nne. 

4500-ai 

todometric  Elec- 

trode. 
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Table  Vllk?.— 
FOR  Disinfect/Knts— Cont 


PpoPOSED  Methods 
inued 


Disinfectant  measure- 
ment 


Chlorine  Dtoxide  as 
residual  chlonne  di- 
oxide. 


Exami  iat)on 


'  Proposed  methods 
ods    (or    the 

Wastewater,"   18th  EkWion, 
Health  Association. 
Association,  and  Wat^ 
tion.  1992. 


Residual  disinfectant 
for  chlorine  and  ch 
be  measured  by  usihg 
test  kits  if  their  use 
State.  Measuremenl 
residual  concentrat;  on 
conducted  by  a  pari  y 
State. 


Proposed  methods' 


45OO-CIO2  C    Am- 
perometric  Titra- 
tion. 

4500-<:iO2  D     DPD. 

4500-CIOj  E  Am- 
perometric  Titra- 
tion. 


are  in  "Standard  Meth- 

of    Water    and 

Amencan  Public 

i^mencan  Water  Works 

Environment  Federa- 


conrentrations 
oramines  may  also 
DPD  colorimetric 
is  approved  by  the 
for  disinfectant 
must  be 
approved  by  the 


Other  Parameten  —Total  Organic 
Carbon.  Alkalinity  vnd  Bromide.  Other 
parameters  that  are 
treatment  techniqu< 


monitored  to  meet 
requirements  must 


be  measured  using  yie  methods  listed  in 
Table  Vlll-a. 


Table    Vlll-8.— I 
iCAL  Methods 

ETERS 


P  roposed  Analyt- 
fOR  Other  Param- 


Parameter 


Total  Organic  Cartion 


Alkalinrty 


Bromide 


Method 


5310  C    Persultate- 
Uttraviotet  Oxida- 
tion' 

5310  D    Wet  Oxida- 
tion' 

2320  B',  310.12.  D- 
1067-«8B 
Titnmetric^ 

1-1030-85 
Electrometric* 

300.0    Ion  Chroma- 
tography* 


'Standard  Methods  1 2320  B,  5310  B  and 
5310  C  are  in  Standard  Methods  tor  the  Ex- 
aminafKMi  of  Water  and  Wastewater.  18th  Edi- 


tion.   American    PuWk 
American    Water    Wc 
Water  Environment  Fc 
2  EPA  Method  310.1 
ods   for   Chemtcal    Ail 


Health  Association, 
s  Association,  and 
irafton.  1992. 

in  the  manual  "Meth- 
ilysis   of   Water   and 


Wastes".    EPA/600/4-r9-020.    March    1983 
hrriS  PB84-1 28677. 

3  Method  D- 1067-8^8  is  in  the  "Annual 
Book  of  ASTM  Standards".  Vol.  11.01.  Amer- 
ican Society  for  Testing  and  Materials.  1993. 

<  Method  1-1030-86!  is  in  Techniques  of 
Water  Resources  Invastigations  of  the  U  S 
Geological  Survey.  Bo<*  5.  Chapter  A-1,  3rd 
ed..  US.  Government  Printing  Office.  1989. 

*  EPA  Method  300  0  s  in  the  manual  "Meth- 
ods for  the  DeternDina  tion  of  Inorganic  Sub- 
stances in  Environmem  al  Samples".  EPA/eoO/ 
R'93/1 00— Draft,  June    993. 


Measurement  for  these  parameters 
must  be  conducted  by  a  party  approved 
by  the  State. 

G  Public  Notice  Requirements 

Standard  provisions  for  public  notice 
apply  to  this  rule.  These  provisions  are 
explained  in  Section  XIV  of  this 
preamble.  There  is  only  one  acute 
violation,  which  occurs  when  the 
chlorine  dioxide  MRDL  is  exceeded  in 
the  distribution  system  (or  if  the  system 
fails  to  take  the  required  samples  in  the 
distribution  system). 

H.  Variances  and  Exemptions 

Standard  provisions  for  variances  and 
exemptions  apply  to  this  rule.  These 
provisions  are  explained  in  Section  XI 
of  this  preamble. 

7.  Reporting  and  Recordkeeping 
Requirements  for  PlVSs 

Reporting:  EPA  has  proposed 
reporting  requirements  designed  to 
document  compliance  with  the 
treatment  and  monitoring  requirements 
described  above.  These  requirements  are 
specified  in  §  141.134(b)  of  the  proposed 
rule.  Systems  required  to  sample 
quarterly  or  more  frequently  must  report 
monitoring  information  to  die  State 
within  10  days  after  the  end  of  each 
quarter  in  which  samples  were 
collected.  Systems  required  to  sample 
less  frequently  than  quarterly  must 
report  monitoring  information  to  the 
State  within  10  days  after  the  end  of 
each  required  monitoring  period  in 
which  samples  were  collected. 

Recordkeeping:  There  are  no 
additional  recordkeeping  requirements 
for  systems. 

/.  State  Implementation  Requirements 

Records  Kept  by  States:  EPA  is 
proposing  to  add  several  requirements 
to  §  142.14.  Records  Kept  by  States. 
These  include  records  of  the  currently 
applicable  or  most  recent  State 
determinations,  including  supporting 
information  and  an  explanation  of  the 
technical  basis  for  each  decision. 

— Records  of  systems  that  are  installing 
GAC  or  membrane  technology. 

—Records  of  systems  that  are  required, 
by  the  State,  to  meet  alternative  TOC 
performance  criteria  (alternate 
enhanced  coagulation  level). 

— Records  of  Subpart  H  systems  using 
conventional  treatment  meeting  any 
of  the  enhanced  coagulation  or 
enhanced  softening  exemption 
criteria. 

—Register  of  qualified  operators. 

— Records  of  systems  with  multiple 
wells  considered  to  be  one  treatment 
plant. 


Reports  by  States:  EPA  is  proposing  to 
add  several  requirements  to  §  142.15. 
Reports  by  States.  These  requirements 
include: 

— Reports  of  systems  that  must  meet 
alternative  minimum  TOC  removal 
levels. 

— Reports  of  extensions  granted  for 
compliance  with  MCLs  in  §141.64 
and  the  date  by  which  compliance 
must  be  achieved. 

— A  list  of  systems  required  to  monitor  ' 
for  various  disinfectants  and 
disinfection  byproducts. 

— A  list  of  all  systems  using  multiple 
ground  water  wells  whidh  draw  from 
the  same  aquifer  and  are  considered  a 
single  source  for  monitoring  purposes. 
Special  Primacy  Requirements:  EPA  is 

proposing  to  add  several  requirements 

to  §  142.16,  Special  Primacy 
-  Requirements.  These  requirements 

include  how  the  State  will: 

— Determine  the  interim  treatment 
requirements  for  those  systems 
electing  to  install  GAC  or  membrane 
filtration. 

— Qualify  operators  of  community  and 
nontransient-noncommunity  public 
water  systems  subject  to  this 
regulation. 

— Approve  alternative  TOC  minimum 
removal  levels. 

— Approve  parties  to  conduct  pH, 
alkalinity,  temperature  and  residual 
disinfectant  concentration 
measurements. 

—Approve  DPD  colorimetric  test  kits  for 
free  and  total  chlorine  measurements. 

— Define  the  criteria  to  use  to  determine 
if  multiple  wells  are  being  drawn 
from  a  single  aquifer  and  therefore  be 
considered  a  single  source  for 
compliance  with  monitoring 
requirements. 

D(.  Basis  for  Key  Specific  Criteria  of 
Proposed  Rule 

A.  80/60  TTHM/HAA5  MCLs.  Enhanced 
Coagulation  Requirements,  and  BAT 

1.  Basis  for  Umbrella  Concept  vs. 
Individual  MCLs 

The  proposed  rule  would  establish 
limits  for  two  DBP  class  sums  (i.e.. 
TTIIMs  and  the  sum  of  five  HAA 
species  [HAA51)  rather  than  individual 
DBPs.  In  performing  the  regulatory 
impact  analysis  (RIA).  TTHM  andHAAS 
data  were  generated  that  were  believed 
to  represent  occurrence  data  with 
conventional  drinking  water  treatment 
as  well  as  that  achievable  with  the  use 
of  advanced  technologies.  However, 
individual  DBPs  could  not  be  reliably 
predicted  over  the  range  of  TOC  and 
bromide  levels  that  are  found  in  surface 
waters  before  and  after  treatment. 
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In  addition  to-the  inability  to 
characterize  individual  DBP  formation, 
the  Negotiating  Committee  was 
concerned  that  individual  DBPs  cannot 
all  be  controlled  simultaneously 
without  adverse  impacts.  While 
precursor  removal  processes  (i.e., 
coagulation,  precipitative  softening, 
GAC,  and  nanofiltration)  can  remove 
TOC,  they  do  not  remove  bromide 
.^  (except  for  nanofiltration  to  a  limited 
extent)..  Such  processes  are  best  for 
controlling  the  formation  tif  chloroform 
and  least  effective  for  controlling  the 
formation  of  bromoform  (Summers  et 
al.,  1993).  Amy  and  colleagues  found 
that  increasing  the  bromide-to-TOC  ratio 
(e.g.,  by  reducing  TOC  with  a  precursor- 
removal  technology)  yielded  a  higher 
percentage  of  brominated  THM  species 
(Amy  et  al.,  1991).  Symons  and 
colleagues  speculated  that  this 
phenomenon  is  due  to  the  following:  (1) 
after  treatment  to  lower  TOC.  a  water 
may  be  "precursor-limited";  (2)  THM 
formation  kinetics  favor  bromine 
incorporation;  (3)  thus  bromine 
consumes  most  of  the  active  precursor 
sites,  leaving  few  for  chlorine 
substitution  (Symons  et  al..  1993). 

In  an  enhanced  coagulation  study  of 
16  waters  nationwide,  the  median 
reduction  in  TTHMs  was  50  percent 
(JAMES  M.  MONTGOMERY. 
CONSULTING  ENGINEERS.  INC..  1991 
and  Means  et  al.,  1993).  Because  this 
technology  removed  TOC  but  not 
bromide,  chloroform  levels  were  well 
reduced  (median  of  65  percent),  while 
bromodichloromethane  values  were  not 
as  well  reduced  (for  15  of  the  waters  the 
median  reduction  was  28  percent;  this 
THM  level,  though,  went  up  six  percent 
in  the  sixteenth  water).  For  the  more 
brominated  species 
(dibromochloromethane  and 
bromoform).  the  THM  levels  decreased 
in  some  waters  and  increased  in  others. 
Again,  the  increase  in  formation  of  these 
brominated  THMs  was  attributed  to  the 
change  in  bromide-to-TOC  ratio  and/or 
competition  between  bromine  and 
chlorine  for  precursors.  For  the  raw 
waters  in  this  study  (median  TOC  of  4.3 
mg/L  and  bromide  of  0.09  mg/L). 
chlorination  (at  20  °C  for  16  hr)  yielded 
median  values  of  77  jig/L  chloroform.  17 
|ig/L  bromodichloromethane.  6  ng/L 
dibromochloromethane,  0.2  ng/L 
bromoform,  and  124  ^g/L  TTHMs.  For 
the  coagulated/settled  waters, 
chlorination  yielded  median  values  of 
26  jig/L  chloroform,  12  ng/L 
bromodichloromethane,  6  jig/L 
dibromochloromethane,  0.3  jig/L 
bromoform,  and  56  ng/L  TTHMs.  These 
data  demonstrate  that  enhanced 
coagulation  can  reduce  TTHMs,  with 
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van,'ing  impacts  on  individual  species. 
VVhile  not  all  chemical  species  were 
significantly  reduced,  the  overall 
theoretical  cancer  risk  from  THMs  is 
lower.  This  may  also  apply  to  HAAS 
and  other  byproducts. 

In  the  aforementioned  coagulation 
study,  the  median  raw-  and  settled- 
water  DCAA  levels  were  28  and  14  \ig/ 
L,  respectivelv  (JAMES  M. 
MONTGOMERY,  CONSULTING 
ENGINEERS,  INC.,  1991  and  Means  et 
al.,  1993).  For  the  waters  tested,  the 
median  reduction  in  DCAA  was  61 
percent,  which  was  comparable  to  the 
reduction  in  chloroform.  For 
dibromoacetic  acid  {DBAA),  the  median 
raw-  and  settled-water  levels  were  1.2 
and  1.6  ng/L,  respectivelv  (JAMES  M. 
MONTGOMERY,  CONSULTING 
ENGINEERS,  INC.,  1991).  For  the  three 
waters  in  this  study  with  very  high 
bromide  levels,  DBAA  was  reduced 
from  a  range  of  16  to  52  jig/L  in  the 
chlorinated  raw  waters  to  a  range  of  11 
to  30  ng/L  in  the  chlorinated 
coagulated/  settled  waters. 

Tnese  types  of  data  indicate  that 
while  it  is  feasible  for  systems  utilizing 
enhanced  coagulation  to  reduce  TTHM 
and  HAAS  levels,  it  is  not  possible  to 
reduce  all  of  the  individual  THMs  and 
HAAs  to  the  same  extent.  Using 
precursor  control  technologies,  which 
can  remove  TOC  but  not  bromide,  there 
is  a  feasible  limit  on  being  able  to 
minimize  the  formation  of  each 
individual  THM  or  HAA.  Ahernati^ely, 
using  alternative  disinfectants  (e.g., 
ozone/chloramines),  one  can 
significantly  reduce  the  formation  of  all 
THMs  and  HAAs.  However,  as 
discussed  in  Section  VI.C.  there  are 
concerns  with  the  byproducts  of 
alternative  disinfectants. 

Utilizing  the  DBP  class  sums,  though, 
the  Technologies  Working  Group  (TWG) 
was  able  to  evaluate  the  benefits  of 
enhanced  coagulation  with  the 
DBPRAM.  For  surface  waters  that  filter 
but  do  not  soften,  using  conventional 
filtration  treatment  and  chlorine,  it  was 
determined  that  the  median.  7Sth.  and 
90th  percentile  TTHMs  are  46.  68.  and 
90  jig/L.  respectively.  With  enhanced 
coagulation  for  all  surface  water  systems 
that  filter  but  do  not  soften,  it  was 
predicted  that  median.  75th.  and  90th 
percentile  TTHMs  would  drop  to  29.  41. 
and  58  ng/L,  respectively.  Similarly, 
using  conventional  treatment  and 
chlorine,  it  was  determined  that  the 
median.  75th.  and  90th  percentile 
HAAS  levels  are  28.  47.  and  65  ng/L. 
respectively.  With  enhanced 
coagulation,  it  was  predicted  that 
median.  75th  and  90th  percentile  HAAS 
levels  would  drop  to  17.  26.  and  37  tig/ 
L.  respectively. 


In  order  to  comply  with  MCLs  of  80 
tig/L  TTHMs  and  60  >ig/L  HAAS,  the 
TWG  assumed  that  a  utility  would 
design  the  treatment  process  to  achieve 
levels  less  than  80  percent  of  the  MCL 
values  (i.e.,  64  jig/L  TTHMs  and  48  jig/ 
L  HAAS)  as  an  operating  margin  of 
safety.  Such  TTHM  and  HAAS  levels 
should  be  attainable  for  approximately 
90  percent  of  the  systems  when  using 
enhanced  coagulation  with  chlorine, 
based  upon  the  predicted  90lh 
percentile  levels  above.  Similarly, 
GAClO  with  chlorine  was  predicted  to 
result  in  comparable  levels  of  TTHMs 
and  HAAS.  Note,  though,  that  for  some 
waters  the  HAA  levels  may  exceed  the 
THM  concentrations  (Grenier  et  al., 
1992)  and  that  compliance  with  both 
sets  of  DBP  classes  may  require 
additional -treatment  changes.  For 
example,  the  DBPRAM  predicted  that 
for  these  surface-water  systems  using 
enhanced  coagulation,  the  maximum 
TTHM  would  be  80  jig/L  while  the 
maximum  HAAS  level  would  be  81  ue/ 
L. 

Enhanced  coagulation  can  be  used  to 
remove  the  precursors  for  other  DBPs  as 
well  as  those  associated  with  THMs  and 
HAAs.  Reckhow  and  Singer 
demonstrated  that  the  formation 
potential  (a  measure  of  precursor  levels) 
of  THMs,  di-,  and  trichloroacetic  acid, 
dichloroacetonitrile,  1,1,1- 
tric"hloropropanone,  and  TOX  could  all 
be  reduced  with  enhanced  coagulation 
(Reckhow  et  al.,  1990).  Thus,  enhanced 
coagulation  can  be  used  to  control  other 
DBPs  as  well,  even  though  they  are  not 
part  of  this  proposed  D/DBP  Rule. 

In  a  full-scale  evaluation  of  enhanced 
coagulation  performed  during  the  35- 
utility  DBP  study,  the  alum  dose  was 
raised  from  10  to  40  mg/L  (Metropolitan 
Water  District  of  So.  Calif  et  al.  1989). 
Removal  of  TOC  (raw  water  TOC  of  3 
mg/L — a  low-alkalinity  water)  through 
coagulation  and  settling  increased  from 
25  to  50  percent.  Chlorination  (at  25  °C 
for  24  hr)  of  settled/filtered  water  during 
the  low-alum-dose  test  yielded  86  tig/L 
TTHMs.  50  jig/L  HAAS,  and  9.4  Mg/L 
chloral  hydrate.  Chlorination  of  settled/ 
filtered  water  during  the  high-alum-dose 
test  yielded  55  ^g/L  TTHMs.  29  Mg/L 
HAAS,  and  6.0  jig/L  chloral  hydrate.  By 
enhancing  the  coagulation  process  at 
this  utility,  the  levels  of  TTHMs.  HAAS, 
and  chloral  hydrate  were  all  reduced 
(compared  to  the  low-alum-dose  test)  by 
36-42  percent.  In  the  3S-utility  study, 
the  overall  correlation  between  the 
occurrence  of  chloral  hydrate  and 
chloroform  in  the  treatment  plant 
effluents  of  all  the  systems  was  good 
(correlation  coefficient  of  0.85) 
(Metropolitan  Water  District  of  So.  Calif, 
et  al..  1989).  Chloral  hydrate  has  been 
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postulated  to  for  n  as  an  intermediate  in 
the  conversion  ol  ethanoi  to  chloroform 
IBeibar  et  al..  1973).  By  removing  THM 
and  HAA  precur  «>rs  during  enhanced 
coagulation,  chlcra)  hydrate  should  be 
controlled  as  well. 

2.  Basis  for  Level  of  Stringency  in  MCLs, 
BAT,  and  Concurrent  Enhanced 
Coagulation  Requirements 

The  Safe  Drink  ing  Water  Act  directs 
EPA  to  set  the  M  X  as  close  to  the 
MCLG  as  is  techi  ically  and 
economically  fea  sible  to  achieve  and  to 
specify  in  the  rufe  such  best  available 
technology  (BATl.  Systems  unable  to 
meet  the  MCL  after  apphcation  of  BAT 
can  get  a  variano  t  (see  Section  XI  for  a 
discussion  of  var  ances).  Systems  that 
obtain  a  variance  must  meet  a  schedule 
approved  by  the  itate  for  coming  into 
compliance.  Syst  ims  are  not  required  to 
use  BAT  in  order  to  comply  with  the 
MCL  but  can  use  other  technologies  as 
long  as  they  meel  all  drinking  water 
standards  end  an  approved  by  the  Slate. 

For  chemifuils  ( ilassified  as  B2 
carcinogens,  EPA  must  set  standards  as 
close  to  zero  (the  MCLG]  as  is 
technically  and  e  ::onomically  feasible  to 
achieve  by  the  Bi  lT.  EPA  has  classified 
three  THMs  (chic  roform, 
bromodichloromi  ithane,  and 
bromoform)  and  i  me  of  the  HAAs 
(dichloroacetic  ai  id)  as  probable  human 
carcinogens  (i.e.,  B2  carcinogens)  based 
on  evidence  of  ca  rcinogenicity  in 
animals.  EPA  is  a  Iso  conc-emed  with  the 
potential  risks  of  [Jilorination 
byproducts  other  than  THMs  or  HAAs, 
indicated  in  part  >y  the  presence  of 
THMs  and  HAAs  A  TITIM  MCL  and 
FL^A  MCL  would  limit  exposure  from 
different  THMs  a  >d  HAAs  as  well  as 
other  chlorinated  DBPs. 

EPA  is  proposii  ig  a  combined  limit  for 
on  ly  five  of  the  H  \As  (HAA5)— 
monochloroacetit  acid,  dichloroacetic 
acid,  trichloroace  ic  acid, 
monobromoacetic  acid,  and . 
dibromoacetic  ac  d^ — because  i:urrently 
available  data  eui  ble  EPA  to  predid 
only  th.'ir  combir  ed  occurrence. 

How  BAT  is  de  ined  determines  the 
level  at  which  M(  iLs  are  set  for  TTHMs 
and  HAA5.  Per  a{  reement  with  the 
Negotiating  Comi  littee.  EPA  is 
proposing  either  (  nhanced  coagulation 
or  shallow  bed  Gj  lC  (GAClO)  with 
chlorine  as  the  pr  mary  and  residual 
disinfectant.  The  rWG  considered 
GAClOasroughl]  equivalent  to 
enhanced  coaguk  tion  in  removing 
organic  precursori  to  DBPs.  The 
Negotiating  Committee  considered  it 
appropriate  to  define  chlorination  for 
primary  and  resici  ual  disinfection 
within  the  BAT  d  (finition  becau.se  1) 
chlorine  is  an  effe  ctive  disinfeclant  for 


inactivating  most  microbial  pathogens 
originating  in  the  source  water  and  for 
limiting  contamination  in  the 
distribution  system,  and  2)  health  risks 
from  DBPs  from  use  of  alternate 
disinfectants  are  not  as  yet  as  well 
characterized  as  they  are  for  DBPs  of 
chlorination.  However,  as  noted  above, 
ahemate  disinfectants  (such  as  ozone) 
may  be  used  to  achieve  D/DBPR 
compliance. 

As  discussed  previously,  based  on 
model  predictions  by  the  DBPRAM, 
most  systems  in  the  U.S.  would  be  able 
to  achieve  a  TTHM  level  of  80  Mg/1  or 
an  HAAS  level  of  60  ng/l  if  they  were 
to  apply  the  proposed  BATs.  llie 
Negotiating  Committee  agreed  to 
propose  the  MCLs  accordingly. 
Alternative  BATs  and  t»rresponding 
MCLs  were  considered  but  not  included 
for  the  reasons  discussed  below. 

Including  a  more  effective  precursor 
removal  technology  such  as  GAC2G  or 
membrane  filtration  in  the  BAT  would 
result  in  significantly  lower  MCLs. 
Setting  such  MCLs  would  probably 
result  in  much  greater  use  of  alternative 
disinfectants,  such  as  ozone  and 
chloramines  because  these  technologies 
would  be  significantly  less  expensive 
than  the  BAT  for  achieving  the  MCL. 
While  much  greater  use  of  ."Oich 
technology  may  be  appropriate,  some 
members  of  the  Negotiating  Committee 
did  not  consider  this  increased  use 
desirable,  at  least  until  more  was  known 
conSeming  health  risk  associated  with 
DBPs  formed  from  use  of  alternative 
disinfectants.  For  the  same  reasons, 
alternative  disinfectants  were  not 
included  in  the  BAT  definition(s). 

Setting  the  MCLs  for  TTHMs  and 
HAA5  at  80  and  60  jig/l.  respectively, 
should  lead  to  substantially  lower 
TTHM  and  HAA  levels  than  those  being 
achieved  under  the  existing  TTHM 
MCL.  The  TWG  estimated  that,  for 
surface  water  systems  serving  over 
10.000  people  that  do  not  soften,  the 
median  concentration  for  TTHMs  and 
HAAS  would  drop  from  about  46  fig/1  to 
31  ng/1  and  28  jig/l  to  20  pv;'!, 
respectively,  as  a  resuh  of  such 
regulations.  As  part  of  today's  proposal, 
EPA  is  also  proposing  that  all  systems 
using  surface  water  sources  which  use 
sedimentation  and  filtration  must 
operate  with  either  enhanced 
coagulation  or  enhanced  softening 
unless  they  meet  certain  water  quality 
conditions  (discussed  in  the  following 
section  of  the  preamble).  This 
requirement  was  set  in  conjunction  with 
the  MCLs  for  TTHMs  and  HAAS  for  the 
following  reasons: 

(1)  A  substantial  amount  of  precursors 
to  disinfection  DBPs  could  be  removed 
at  low  cost  and  within  a  .short  period  of 


time,  regardless  of  which  disinfectants 
%vere  used.  Thus,  any  health  effects 
associated  with  DBI^  that  might 
otherwise  be  formed  would  be  reduced 
quickly  and  at  low  costs. 

(2)  Reducing  precursors  would  lead  to 
lower  TTHM  and  HAAS  levels  and 
theieby  diminish  the  incentive  for  many 
systems  to  shift  toward  use  of 
alternative  disinfectants  in  order  to 
comply  with  the  new  MCLs,  thereby 
limiting  concerns  from  any  potential 
associated  health  risks. 

(3)  Enhanced  coagulation  and 
enhanced  softening  will  also 
significantly  reduce  disinfectant 
demand,  thereby  allowing  utilities  to 
use  less  disinfectant  while  still 
maintaining  a  residual  in  the 
distribution  system.  Maintaining  a 
residual  is  important  for  identifying 
when  contamination  occurs  into  the 
distribution  system  (indicated  by  the 
absence  of  a  residual)  and  for  limiting 
bacterial  growth. 

While  lowering  DBP  precursors  and 
di.sinfectant  demand  can  provide 
obvious  benefits,  there  are  also 
associated  potential  dowrnside  risks. 
Since  wafer  treatment  plant  operators 
often  apply  disinfectant  dosages  In 
order  to  maintain  a  residual  in  the 
distribution  system,  if  the  disinfectant    '. 
demand  is  lowered,  lower  disinfectant 
dosages  could  inadvertently  lead  to 
lower  levels  of  inactivation  of  pathogens 
originating  in  the  source  water  and 
Increased  microbial  risk.  To  prevent 
such  risks,  compensating  treatment 
must  be  provided  where  appropriate. 
EPA  is  therefore  concurrently  proposing 
possible  amendments  to  the  SWTR  to 
address  such  concerns  in  today's 
Federal  Register. 

Another  concern  with  precursor 
removal  is  that,  in  waters  with  high 
bromide  concentrations,  it  is  possibles 
(as  previously  discussed)  to  increase  the 
concentrations  of  certain  brominjted 
.  DBPs  even  though  the  group, 
c-oncenfrations  of  the  TTHMs  and  HAAS 
may  decrease.  Since  the  health  risks 
as,sociafed  with  many  of  the  brominated. 
DBPs  are  currently  unknown,  it  remai.-is 
unclear  whether  the  benefits  of  lowering 
the  concentrations  of  chlorinated  DBPs 
outweigh  the  possible  downside  risks  of 
increasing  certain  brom.inated  DBPs. 
Nevertheless,  since  only  a  small 
percentage  of  systems  may  experience 
increased  concentrations  of  certain 
brominated  DBPs  (ham  enhanced 
coagulation,  the  Negotiating  Committee 
reached  a  consensus  that  setting  a 
national  requirement  for  precursor 
removal  by  enhanced  coagulation  or 
enhanced  softening  would  be 
appropriate. 


The  Committee  could  not  reach 
consensus  on  whether  to  require 
systems  to  use  technologies  such  as 
GAC20  or  membrane  technology  in 
conjunction  with  setting  lower  MCLs,  as 
was  done  for  enhanced  coagulation  with 
the  proposed  Stage  1  MCLs.  Some 
members  did  not  consider  it  appropriate 
without  a  better  understanding  of  the 
impacts  of  such  a  requirement. 
Installation  and  use  of  GAC20  or 
membrane  technology  involve  greater 
costs  and  time  to  begin  implementing 
than  enhanced  coagulation.  Some 
Committee  members  believed  that, 
depending  on  source  water  quality,  use 
of  alternative  disinfectants  may  be 
significantly  more  cost-effective  for 
reducing  health  risks  from  DBP  levels 
than  GAC20  or  membrane  technology. 
Also,  these  members  believed  that  use 
of  alternative  disinfectants  instead  of 
GAC20  or  membranes  may  pose  fewer 
ecological  impacts.  However,  other 
members  believed  that  GAC20  or 
membranes  would  substantially 
improve  water  quality  and  should  be 
required.  The  Committee  did  not  reach 
consensus. 

If  GAC20  or  membrane  technology 
were  required  under  Stage  1,  bench-  and 
pilot-scale  studies  would  need  to  be 
conducted  prior  to  design  and 
installation.  Such  studies  would 
probably  require  at  least  several  years  to 
complete  for  most  systems.  Under  the 
ICR  (59  FR  6332),  large  systems  with 
high  TOC  levels  will  be  required  to 
conduct  bench-  or  pilot-scale  studies  to 
evaluate  the  treatment  effectiveness  of 
GAC  or  membrane  technology.  These 
studies  will  enable  systems  to  design 
and  install  GAC  or  membrane 
technologies,  if  required  by  the  Stage  2 
D/DBPR,  in  a  shorter  time  than 
otherwise  would  be  possible  under  the 
Stage  2  rule.  Bench-  or  pilot-scale 
studies  initiated  under  the  ICR  will  in 
part  simulate  the  same  initial  actions 
that  niany  utilities  will  take  in  the 
future  and  reduce  the  time  needed  to 
come  into  compliance  if  GAC20  or 
membrane  technology  are  required. 

3.  Basis  for  enhanced  coagulation  and 
softening  criteria 

a.  Enhanced  coagulation.  Removal  of 
organic  carbon  in  conventional  drinking 
water  treatment  by  the  addition  of  alum 
or  iron  salts  has  been  demonstrated  by 
laboratory  research,  pilot-scale, 
demonstration  plant,  and  full-scale 
studies.  Until  recently,  there  have  been 
limited  data  available  on  the  removal  of 
organic  carbon  (measured  as  TOC)  using 
natural  organic  carbon  matrices.  Much 
of  the  developmental  work  for  the 
removal  of  TOC  by  coagulation  and 
sedimentation  has  been  done  in  the 


laboratory  using  synthetic  mixtures  of 
humic  materials.  Researchers  have 
demonstrated  that  natural  TOC  exhibits 
a  wide  range  of  responses  to  treatment 
with  high  doses  of  alum  and  iron  salts. 
A  key  indication  of  the  ability  of  TOC 
to  be  removed  by  coagulation  is  the 
molecular  weight  distribution  of  the 
organic  carbon.  A  large  proportion  of 
high  molecular  weight  organic  carbon  is 
much  easier  to  remove  than  an  organic 
carbon  that  is  predominantly  low 
molecular  weight  material. 
Unfortunately,  the  procedure  to 
determine  TOC  molecular  weight 
distribution  is  cumbersome,  is  only 
being  used  in  research  applications,  and 
is  not  generally  available  in  water 
treatment  plants  or  to  consulting  firms. 

Even  though  TOC  removal  has  been 
practiced  for  some  time  at  conventional, 
full-scale  plants,  there  has  not  been  a 
standard  method  to  evaluate  the 
potential  for  a  water  treatment  plant  to 
remove  TOC  during  the  coagulation/ 
sedimentation  process.  As  a  result  of  the 
work  of  the  TWG  of  the  Negotiating 
Committee,  a  number  of  alternatives  for 
defining  enhanced  coagulation  have 
been  evaluated.  The  term  optimized 
coagulation  was  not  used  to  describe  the 
process  of  incremental  removal  of  TOC 
by  coagulants  to  avoid  confusion  with 
optimized  coagulation  for  particle 
removal  practiced  by  many  water 
utilities. 

The  majority  of  the  data  for  removal 
of  TOC  in  drinking  water  treatment  has 
been  developed  with  the  use  of 
aluminum  sulfate  (AISO4  •  14H2O).  Iron 
salts  are  also  effective  for  removing  TOC 
and  equivalent  dosages  for  iron  salts 
were  developed  on  the  basis  of  TOC 
removal  by  alum.  Research  has 
demonstrated  that  polyaluminum 
chloride  and  cationic  polymers  are  not 
effective  for  removing  the  same  degree 
of  TOC  as  either  alum  or  iron  salts. 
Cationic  polymers  (as  well  as  anionic 
and  nonionic  polymers)  have  been 
proven  to  be  valuable  in  creating 
settlable  floe  when  high  dosages  of  alum 
or  iron  salts  are  used.  Specific  organic 
polymers  have  been  shown  to  remove 
xolor  in  water  treatment  applications, 
but  significant  TOC  removal  by  organic 
polymers  has  not  been  demonstrated  on 
a  widespread  basis.  Other  coagulation 
process  arrangements  that  result  in  the 
required  removals  for  enhanced 
coagulation  are  acceptable.  For  example, 
sludge  blanket  clarifiers  with  or  without 
powdered  activated  carbon  have  been 
shown  to  remove  significant  levels  of 
TOC. 

The  TWG  attempted  to  define  what 
percent  TOC  removals  could  be 
achieved  by  most  systems  treating 
surface  water  and  using  coagulation/ 


sedimentation  processes  using  elevated, 
but  not  unreasonable,  amounts  of 
coagulant  dose.  The  intent  was  to  define 
enhanced  coagulation  in  such  a  manner 
that  (a)  significant  TOC  reductions 
would  be  achieved  and  (b)  the  criteria 
could  easily  be  enforced  with  minimal 
State  transactional  costs.  A  TOC-based 
performance  standard  was  therefore 
desirable.  It  was  not  considered 
appropriate  to  base  a  performance 
standard  on  what  all  systems  would  be 
expected  to  be  able  to  achieve  since 
some  waters  are  especially  difficult  to 
treat.  Under  such  a  standard  many 
systems  with  easier  to  treat  waters  might 
not  be  motivated  to  reduce  their  TOC  to 
the  extent  that  was  reasonably 
achievable.  On  the  other  hand,  setting  a 
standard  based  on  what  many  systems 
would  not  be  able  to  readily  achieve 
would  introduce  large  transactional 
costs  to  States  enforcing  the  rule.  To 
address  these  concerns  the  TWG 
developed  a  two-step  standard  for 
enhanced  coagulation.  The  first  step 
includes  performance  criteria  which,  if 
achieved,  would  define  compliance. 
The  second  step  would  allow  systems 
that  have  difficult  to  treat  waters  to 
demonstrate  to  the  State,  through  a 
specific  protocol,  alternative 
performance  criteria  for  achieving 
compliance. 

The  TWG  examined  case  histories  of 
TOC  removal  with  alum  and  developed 
the  4X3  matrix  shown  below  (Table  IX- 
1)  as  the  initial  step  for  defining 
enhanced  coagulation.  The  TWG 
members  and  other  experts  consulted 
during  this  process  attempted  to  specify 
criteria  by  which  about  90  percent  of  the 
water  utilities  employing  conventional 
treatment  and  required  to  operate 
enhanced  coagulation  would  be  able  to 
meet  the  TOC  removal  percentages 
listed,  without  ujireasonable  addition  of 
alum.  While  limited  empirical  data  were 
used  to  develop  these  criteria,  the  90 
percent  compUance  objective  with  the 
step  1  criteria  is  not  statistically  based. 
Establishing  criteria  at  the  anticipated 
90  percent  level,  versus  (for  example)  a 
SO  percent  level  with  more  stringent 
percent  TOC  removal  requirements,  was 
expected  to  result  in  much  lower 
transactional  costs  to  the  State  (because 
fewer  evaluations  of  experimental  data 
to  establish  alternative  criteria  would  be 
required)  without  significantly  higher 
TC)C  levels  in  treated  waters  nationally. 

Systems  not  practicing  conventional 
treatment  were  excluded  from  enhanced 
coagulation  requirements  because  they 
were  generally  expected  to  (a)  have 
higher  quality  source  waters  with  lower 
TOC  levels  than  waters  treated  by 
conventional  water  treatment  plants, 
and  Cb)  not  have  treatment  that  could  be 
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Table  IX-ij.— Required  Removal  of  TOC  by  Enhanced  Coagulatk)n  for  Subpart  H  Systems  Using 
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removed  by  10  mg/L  Increments  of 
coagulant.  Per  recommendation  of  the 
TWO,  EPA  is  proposing  that  the  point 
of  diminishing  returns  for  coagulant 
addition  be  defined  as  the  alternate 
enhanced  coagulation  level  (AECL)  at 
0.3  mg/L  of  TOC  removed  per  10  mg/L 
of  alum  added  or  equivalent  addition  of 
iron  coagulant,  and  that  the  percent 
TOC  removal  achieved  at  this  point  be 
defined,  if  approved  by  the  State,  as  the 
alternative  minimum  TOC  removal  level 
(to  that  indicated  in  Table  IX-1)  that 
could  be  met  for  demonstrating 
compliance. 

Table  IX-1  a.— Coagulant  Dose 
Equivalents 


Coagulant 

Doee 

Aluminum  sulfate*  14Hi0 

Ferric  chloride*  6H20 

Ferric  chtoride „ 

10 
9.1 
55 

Ferric  sulfate*  9Hio 

9.5 

II  era 
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the  amount  of  TOC 


The  guidance  manual  contains  a 
bench-scale  method  for  demonstrating 
alternative  performance  criteria  under 
step  2  of  the  enhanced  coagulation 
definition  (EPA.  1994).  The  method 
described  therein  is  patterned  aher  the 
ASTM  D  2035-80  method  for  "Standard 
Practice  for  Coagulation-Fiocculation  Jar 
Test  of  Water." 

The  bench-/pi  lot-scale  procedure  for 
determining  alternative  percent  TOC 
removal  requirements  does  not  require 
the  use  of  a  laborstory  filtration  step. 
Experience  has  shown  that  most  TOC  is 
removed  during  coagulation/ 
sedimentation.  Also,  not  requiring 
laboratory  filtration  eliminates  a  point 
of  possible  contamination.  TOC  is 
known  to  leach  from  some 
commercially  available  filters.  Not 


specifying  laboratory  filtration  also 
avoids  the  issue  of  requiring  a  particular 
type  of  filter  for  the  bench-scale  studies. 
During  the  development  of  this 
proposed  rule,  no  consensus  could  bo 
reached  on  the  use  of  membrane  fihers 
with  various  pore  diameters  versus  glass 
fiber  filters. 

If  a  utility  wishes  to  include  the  TOC 
removal  in  the  filtration  process  as  part 
of  compliance  with  enhanced 
coagulation,  under  step  2,  filtration 
would  then  have  to  be  part  of  the  bench- 
/pilot-scale  study.  Using  filtration  in  the 
treatment  plant  as  pert  of  compliance 
with  enhanced  coagulation  TOC 
removal  would  also  require  that 
continuous  disinfection  for  CT  credit 
would  not  be  allowed  until  after  the 
filters. 

EPA  solicits  comment  on  whether 
filtration  should  be  required  as  part  of 
the  bench-/pilot-sca)e  procedure  for 
determination  of  Step  2  enhanced 
coagulation.  If  so,  what  type  of  filter 
should  be  specified  for  bench-scale 
studies? 

Figure  IX-1  shows  three  examples  of 
the  types  of  curves  anticipated  to  result 
from  a  step  2  analysis  and  are  based  on 
actual  data  collected  during  the  TWG 
evaluation.  Curve  A.  represents  a  water 
containing  a  TOC  highly  susceptible  to 
removal  by  coagulation/sedimentation. 
Step  2  is  met  at  an  alum  dosage  of  40 
mg/L.  Note  that  due  to  its  low  alkalinity 
(<60  mg/L),  the  percent  removal  of  TOC 
at  this  point  (57%)  is  actually  more  than 
is  required  under  .step  1  (45%).  In  this 
case,  the  utility  is  only  required  to 
remove  TOC  to  the  level  specified  in 
step  1,  45%,  although  removal  of  higher 
levels  of  easily  removed  TOC  is 
encouraged. 

BILUNGCOOE  «56»-6»-P 


Federal  Register  /  Vol.  59.  No.  145  /  Friday.  July  29.  1994  /  Proposed  Rules 


38757 


-  s 


9> 


-     « 


^ 


^  s 


^ 
» 
s 

m 


—   w» 


1 
>0 


1 — -T 1 r 

r*«         >©         "ft         ^         «o         M         ^ 


BILUN6  CODE  6e6*-5»-C 


38758 


•ederal  Register  /  Vol.  59,  No.  145  /  Friday,  July  29,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  145  /  Friday.  July  29.  1994  /  Proposed  Rules  38759 


Curve  B  is  proba  Dly  more  typical  of 
waters  that  fall  inti  i  the  step  2 
evaluation  (allcalinity  >60-120).  Note 
that  the  slope  of  0.  J/10  is  located  at  a 
dosage  of  25  mg/L  jf  alum  and  results 
in  a  TOC  removal  ( if  26%.  The  method 
used  to  determine  he  actual  slopes  of 
portions  of  Curve  I  was  to  draw  it  on 
graph  paper  and  cc  unt  squares.  Curve 
fitting  programs  with  instantaneous 
slope  determinatio  is  may  be  available 
to  improve  the  precision  of  this  task.  If 
the  specified  TOC ;  emoval  in  Table  IX- 
1  had  been  followel  31  mg/L  of  alum 
would  have  been  ailded  to  achieve  the 
required  30%  remc  val.  Curve  C  shows 
a  water  with  a  TOC  that  is  not  amenable 
to  removal  by  coagi  ilation.  A  slope  of 
0.3/10  is  never  reac  hed. 

Once  a  TOC  percent  removal  is 
established  at  the  s  ope  of  0.3/10.  a 
utility  may  operate  its  water  treatment 
plant  with  any  compination  of  acid  and 
coagulant  to  achiev » that  percent  TOC 
removal.  Utilities  n  ay  find  that  the 
least-cost  approach  to  achieving  a 
specific  TOC  percei  »t  removal  may  be 
with  both  sulfuric  « cid  and  a  metal  salt 
coagulant.  Other  ut  lities  may  wish  to 
avoid  the  concerns  with  handling 
sulfuric  acid  and  use  alum  or  ferric  salts 
to  depress  pH  and  (  roduce  a  metal 
hydroxide  precipitc  te. 

EPA  solicits  com  nent  on  whether  a 
slope  of  0.3  mg/L  o  TOC  removed  per 
10  mg/L  of  alum  ad  led  should  be 
considered  represei  tative  of  the  point  of 
diminishing  returns  for  coagulant 
addition  under  Step  2.  EPA  also  solicits 
comment  on  how  th  e  slope  should  be 
determined  (e.g..  pcint-to  point,  curve- 
fitting).  If  the  slope  /aries  above  and 
below  0.3/10.  when  should  the  Step  2 
alternate  TOC  remo  ra\  requirement  be 
set— at  the  first  poir  t  below  0.3/10?  At 
some  other  point? 

The  requirement  I  o  add  alum  at  10 
mg/L  increments  ur  til  the  "maximum 
pH"  is  reached  was  developed  to  ensure 
that  enough  alum  was  added  to 
adequately  test  if  T(  »C  removal  was 
feasible  and  to  add  i  t  in  small  enough 
increments  to  notice  significant  changes 
in  the  slope  of  the  ci  >agulant  dose-TOC 
removal  curve.  The  naximum  pH  varies 
depending  on  the  al  salinity  due  to  the 
difficulty  in  changir  g  pH  at  the  higher 
alkalinities.  Because  alum  coagulation 
of  natural  organic  m  jterial  is  most 
effective  at  a  pH  levi  il  between  5.5  and 
6.5,  large  amounts  o  acid  would  be 
required  for  high  alk  alinity  waters  to 
achieve  this  optimal  pH.  followed  by 
large  amounts  of  bas  s  to  raise  the  pH  of 
the  water  up  to  8.0  h  efore  distributing 
to  ensure  complianc ;  with  the  lead/ 
copper  rule. 

It  is  well  demonst;  ated  that  the 
concentrations  and  ( haracteristics  of 


TOC  in  source  waters  will  change  over 
time.  In  some  source  waters,  the  rate  of 
change  could  be  rapid  (such  as  during 
storm  events).  Other  source  waters  have 
a  generally  consistent  TOC 
concentration  and  characteristic  due  to 
storage  of  source  water  in  reservoirs. 
EPA  proposes  that,  under  guidance,  the 
bench-  or  pilot-scale  evaluation  of 
enhanced  coagulation  be  performed  on 
at  least  a  quarterly  basis,  for  one  year, 
to  reflect  seasonal  changes  in  source 
water  quality.  Currently,  the  proposed 
rule  does  not  specify  the  frequency  at 
which  the  bench-  or  pilot-scale 
evaluation  should  be  conducted  because 
such  frequency  of  testing  may  not  be 
warranted  for  all  waters. 

EPA  solicits  comment  on  how  often 
bench-  or  pilot-scale  studies  should  be 
performed  to  determine  compliance 
under  step  2.  Should  such  frequency 
and  duration  of  testing  be  included  in 
the  rule  or  left  to  guidance  (i.e.,  allow 
the  State  to  define  what  testing  would 
be  needed  on  a  case  by  case  basis  for 
each  system)?  Is  quarterly  monitoring 
appropriate  for  all  systems?  What  is  the 
best  method  to  present  the  testing  data 
to  the  primacy  agency  that  reflects 
changing  influent  water  quality 
conditions  and  also  keeps  transactional 
costs  to  a  minimum?  How  should 
compliance  be  determined  if  the  system 
is  not  initially  meeting  the  percent  TOC 
reduction  requirements  because  of  a 
difficulty  to  treat  waters  and  a  desire  to 
demonstrate  alternative  performance 
criteria? 

b.  Enhanced  softening.  In  general, 
there  is  much  less  data  on  the  removal 
of  TOC  during  the  softening  process 
when  compared  to  conventional 
treatment.  Based  on  the  data  available  to 
the  TWO,  the  definition  of  enhanced 
softening  is  (a)  the  percent  TOC 
removals  indicated  for  high  alkalinity 
waters  (>  120  mg/l)  in  Table  LX-1.  or  (b) 
the  achievement  of  10  mg/L  magnesium 
removal  during  the  softening  process. 
There  are  limited  data  on  the  use  of 
ferrous  salts  at  the  high  pH  levels  of 
softening,  but  not  enough  to  specify  in 
this  rule. 

The  calcium  carbonate  precipitate 
typically  created  during  softening  is 
relatively  dense  and  completely  unlike 
the  amorphous  aluminum  and  ferric 
hydroxide  precipitates  created  in 
conventional  coagulation  processes.  It  is 
the  amorphous  or  gelatinous  nature  of 
the  aluminum  and  ferric  hydroxides 
with  their  high  surface  areas  that  give 
them  their  ability  to  absorb  and  remove 
TOC.  Softening  is  carried  out  at  a  wide 
range  of  pH  levels,  generally  between 
9.5  and  11.0.  Above  a  pH  of  about  10.5, 
magnesium  precipitates  as  magnesium 
hydroxide  (which  has  very  similar 


characteristics  to  alum  and  ferric 
precipitates).  The  TWG  determined  that 
if  a  softening  process  could  not  achieve 
the  percent  TOC  removals  shown  in 
Table  IX-1  under  the  alkalinity  column 
of  >120  mg/L  and  it  was  practicing 
magnesium  precipitation,  there  was 
little  more  that  could  be  done  to 
enhance  TOC  removal.  It  is  anticipated 
that  the  vast  majority  of  softening 
utilities  will  be  able  to  comply  with 
these  enhanced  softening  requirements. 
Not  enough  data  were  available  to  the 
TWG  to  determine  whether  alternative 
enhanced  coagulation  criteria  needed  to 
be  defmed  and,  if  so,  what  they  should 
be. 

EPA  solicits  comment  on  whether 
data  are  available  oh  the  use  of  ferrous 
salts  in  the  softening  process  which  can 
help  define  a  step  2  for  enhanced 
softening.  For  softening  plants,  is 
enhanced  softening  properly  defined  by 
the  percent  removals  in  Table  IX-1  or 
by  10  mg/L  removal  of  magnesium 
hardness  reported  as  CaCOa?  Is  there  a 
step  2  definition?  Can  ferrous  salts  be 
used  at  softening  pH  levels  to  further 
enhance  TOC  removals? 

G.  Preoxidation  credit.  Except  for  the 
conditions  described  below, 
disinfection  credit  for  the  purpose  of 
complying  with  the  ESWTR  is  not 
allowed  prior  to  enhanced  coagulation. 
The  reason  for  these  limitations  is  the 
production  of  higher  levels  of  DBPs 
when  disinfectants  are  used  prior  to  the 
precursor  removal  step. 

A  number  of  water  treatment  plants 
add  oxidants  to  the  influent  to  the 
treatment  plant  to  control  a  variety  of 
water  quality  problems.  The  regulation 
allows  the  continuous  addition  of 
oxidants  to  control  these  problems.  The 
limitation  on  disinfection  credit  prior  to 
enhanced  coagulation,  except  for  the 
conditions  described  below,  is  expected 
to  keep  the  addition  of  disinfectants  to 
the  minimum  necessary  to  control  the 
water  quality  problems  that  can  be 
controlled  by  oxidation. 

EPA  solicits  comments  on  whether 
preoxidation  is  necessary  in  water 
treatment  to  control  water  quality 
problems  such  as  iron,  manganese, 
sulfides,  zebra  mussels,  Asiatic  clams, 
taste  and  odor.  Will  allowing 
preoxidation  before  precursor  removal 
by  enhanced  coagulation  generate 
excessive  DBP  levels? 

Ozone.  Disinfection  credit  for  ozone  is 
allowed  prior  to  enhanced  coagulation  if 
it  is  followed  by  biologically  active 
filtration  (BAF)  because  many  of  the 
organic  DBPs  formed  by  ozone  are 
generally  removed  by  a  biological 
process.  In  order  to  maintain  a  filter  in 
a  biologically  active  mode,  virtually  no 
chlorine,  chlorine  dioxide,  or 


chloramines  can  be  added  to  the  filter 
influent. 

EPA  solicits  comments  on  whether 
biologically  active  filtration  following 
ozonation  is  sufficient  to  remove  most 
byproducts  believed  to  result  from 
ozonation.  What  parameters,  if  any, 
should  be  measured  in  and/or  out  of  the 
filter  to  demonstrate  a  biologically 
active  filter,  or  alternatively,  that  ozone 
byproducts  are  adequately  being 
removed?  For  example,  would  it  be 
sufficient  to  demonstrate  greater  than  90 
percent  removal  of  formaldehyde  to 
establish  that  a  filter  is  biologically 
active  and  that  predisinfection  credit 
could  therefore  be  given? 

Chlorine  dioxide.  Due  to  the  wide 
variation  in  the  application  of  chlorine 
dioxide  generation  technology,  it  is 
common  for  water  treatment  plants  to 
apply  chlorine  dioxide  along  with  an 
excess  of  free  chlorine.  Technologies  do 
exist  to  produce  high  purity  chlorine 
dioxide,  but  these  technologies  are  not 
universally  used  EPA  is  proposing  to 
allow  disinfection  credit  for  chlorine 
dioxide  prior  to  enhanced  coagulation 
in  the  same  manner  as  for  ozone  and 
BAF  if  the  system  can  demonstrate  the 


generation  of  high  purity  dilorine 
dioxide. 

Under  the  proposal,  a  system  using 
chlorine  dioxide  could  get  disinfection 
credit  if  the  following  standards  are  met: 
the  chlorine  dioxide  generator  must 
generate  chlorine  dioxide  on-site  at  a 
minimum  95  percent  conversion 
efficiency  (yield)  from  sodium  chlorite; 
and  the  generated  chlorine  dioxide  feed 
stream  applied  from  the  chlorine 
dioxide  generator  must  contain  less  than 
five  percent  (by  weight)  free  chlorine 
residual,  measured  as  the  weight  ratio  of 
free  residual  chlorine  (i.e., 
hypochlorous  acid)  to  chlorine  dioxide 
in  such  feed  stream.  Compliance  with 
these  standards  must  be  demonstrated 
on  an  ongoing  basis  for  each  generator 
in  use.  By  meeting  these  standards, 
chlorite  and  chlorate  (chlorine  dioxide 
generation  byproducts)  will  be  limited 
and  free  residual  chlorine  will  not  be 
available  to  react  with  the  organic 
precursors  prior  to  TOC  removal  and  the 
potential  for  halogenated  organic  DBP 
production  is  limited. 

EPA  solicits  comments  on  whether 
disinfection  credit  should  be  allowed 
for  chlorine  dioxide  used  prior  to 
enhanced  coagulation  if  virtually  no 


halogenated  organic  DBPs  are  formed. 
Should  some  other  limit,  in  addition  to 
or  in  lieu  of  that  proposed,  be  set  (e.g.. 
5  fig/L  TTHMs)  on  DBPs  formed  by  high 
purity  chlorine  dioxide  to  ensure 
sufficient  control  for  the  production  of 
excessive  halogenated  organic  DBPs  if 
disinfection  credit  were  to  be  allowed 
with  chlorine  dioxide  prior  to  enhanced 
coagulation? 

Disinfection  credit  during  cold  water 
months.  It  is  well  established  that 
temperature  plays  a  critical  role  in  the 
production  of  DBPs  and  that  DBP 
concentrations  are  the  lowest  in  winter 
months.  The  cold  water  temperature 
months  are  also  the  most  difficuh  time 
for  utilities  to  meet  CT  requirements, 
because  longer  contact  times  with  a 
disinfectant  are  needed  to  overcome  the 
poorer  inactivation  efficiencies. 

Figure  IX-2  plots  the  required  CT 
values  for  inactivation  of  Giardia  cysts 
for.firee  chlorine  at  various  pH  and  log 
inactivation  levels.  The  family  of  curves 
clearly  indicates  a  significant  change  in 
slope  below  a  temperature  of  5°  C 
indicating  that  it  is  much  more  difficult 
to  achieve  a  log  inactivation  of  Giardia 
cysts  in  water  below  this  temperature. 
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Figure  IX-2 

CT  Values  -  Inactivatloii  of  Giardia  Cysts  by 
Free  Chlorine  (Residual  =  0.6  mg^) 
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NSERT  FIGURE  IX-2  MERE. 

EPA  is  proposing  that  systems  be 
allowed  to  add  a  disinfectant  before 
enhanced  coagulation  when  water 
temperatures  are  less  than  or  equal  to 
S'C.  In  order  to  ensure  that  excessive 
DBPs  are  not  produced  by  this  special 
case  and  to  more  cost  effectively  balance 
chemical  and  microbial  risks,  exercise 
of  this  provision  would  only  be  allowed 
if  the  TTHM  and  HAA5  winter  quarterly 
averages  in  the  distribution  system 
served  by  the  treatment  plant  are  less 
than  40  and  30  ug/1,  respectively. 

EPA  solicits  comment  on  the 
appropriateness  of  this  provision  or 
alternative  means  for  addressing  this 
issue. 

d.  Basis  for  Avoiding  Enhanced 
Coagulation  or  Enhanced  Softening 
Requirements.  The  purpose  of  the 
treatment  technique  for  control  of 
disinfection  byproduct  precursors 
(DBPPs)  is  to  remove  one  of  the  factors 
which  result  in  the  production  of  DBPs 
upon  subsequent  disinfection.  Criteria 
have  been  established  which  allow 
systems  to  forgo  the  requirement  to 
implement  enhanced  coagulation  for 
control  of  DBPPs.  These  criteria  were 
generally  established  to  either  recognize 
low  potential  of  certain  waters  to 
produce  DBPs  or  to  account  for  types  of 
water  which  contain  TOC  that  is 
difficult  to  remove  by  enhanced 
coagulation.  Implementation  of 
enhanced  coagulation  in  difficult  to 
treat  waters  generally  costs  much  more 
than  the  average  case  used  to  develop 
the  national  costs  for  this  rule,  and  may 
introduce  other  water  quality  problems. 

TOC  <2.0  mg/L.  If  a  water  contains 
less  than  2.0  mg/L  TOC  before 
continuous  disinfection,  it  does  not 
have  to  implement  enhanced 
coagulation.  This  level  is  calculated 
each  quarter  as  a  miming  annual 
average,  based  on  monthly  (or  quarterly, 
if  the  system  has  qualified  for  reduced 
monitoring)  treated  water  (i.e.,  prior  to 
continuous  disinfection)  TOC 
measurements.  The  basis  for  this 
criterion  is  related  to  the  purpose  of  the 
enhanced  coagulation  requirement 
(which  is  to  reduce  the  presence  of 
organic  matter  when  chlorine  or  other 
disinfectants  are  added  to  the  water).  A 
TOC  of  less  than  2.0  mg/L  would  be 
expected,  in  general,  to  produce  TTHM 
and  HAAS  levels  upon  chlorination  that 
are  less  than  40  and  30  jig/L, 
respectively.  This  criterion  would  apply 
to  high  quality  source  waters  and  to 
systems  with  water  treatment  plants 
which  have  installed  a  precursor 
removal  process  other  than  enhanced 
coagulation  prior  to  continuous 
disinfection.  High  quality  surface  waters 
with  TOC  levels  less  than  2.0  mg/L 


account  for  less  than  20  percent  of  the 
total  number  of  utilities  using  surface 
water  in  the  U.S. 

Systenis  with  other  installed 
precursor  removal  technologies  include 
a  water  treatment  plant  with  granular 
activated  carbon  in  a  post-filter  adsorber 
configuration,  e.g.,  Cincinnati,  Ohio.  As 
long  as  the  TOC  is  less  than  2.0  mg/L 
before  continuous  disinfection,  it  is  not 
important  which  precursor  removal 
technology  is  employed. 

40/30/<4/>60.U  is  harder  to  remove 
organic  matter  by  enhanced  coagulation 
in  waters  with  alkalinities  greater  than 
60  mg/L  as  CaCOs  and  TOC  levels  less 
than  4.0  mg/L.  To  compensate  for  this 
phenomenon,  systems  with  these  water 
quality  characteristics  are  permitted  to 
apply  alternate  disinfectants  before  any 
precursor  removal  step  and,  if  the 
TTHM  and  HAA5  levels  produced  are 
less  than  40  and  30  M^g/L,  respectively, 
the  utility  would  not  have  to  implement 
enhanced  coagulation.  Source  water 
TOC.  source  water  alkalinity  and  TTHM 
and  HAAS  levels  are  calculated  each 
quarter  as  running  annual  averages, 
based  on  monthly  measurements. 

In  addition  to  allowing  systems  that 
already  meet  these  criteria  to  avoid 
enhanced  coagulation,  the  Committee 
also  agreed  to  allow  systems  that  were 
installing  alternative  disinfection 
technology  that  would  allow  the  system 
to  meet  these  criteria  to  avoid  enhanced 
coagulation.  The  technology  must  be 
installed  prior  to  the  compliance  date 
for  Stage  2  D/DBPR.  For  example,  a 
system  that  already  had  a  TOC  of  less 
than  4.0  mg/1  and  an  alkalinity  of 
greater  than  60  mg/1  would  be  allowed 
to  avoid  enhanced  coagulation  if  the 
system  committed  to  installation  of 
ozonation.  This  commitment  must 
include  a  clear  and  irrevocable  financial 
commitment  not  later  than  the  effective 
date  for  compliance  with  Stage  1  D/ 
DBPR  to  technologies  that  will  limit  the 
levels  of  TTHMs  and  HAAS  to  no  more 
than  0.040  mg/1  and  0.030  mg/1. 
respectively.  Systems  must  submit 
evidence  of  the  financial  commitment, 
in  addition  to  a  schedule  containing 
milestones  for  installation  and  operation 
of  appropriate  technologies,  to  the  State 
for  approval.  Violation  of  the  approved 
schedule  will  constitute  a  violation  of 
the  National  Primary  Drinking  Water 
Regulation. 

The  schedule  must  be  enforceable,  but 
should  only  contain  significant 
milestones.  Types  of  schedule  items  that 
should  be  included  as  enforceable 
include  award  contract,  begin 
construction,  end  construction,  pilot 
operations,  and  full  compliance.  The 
schedule  should  allow  for  minor 
slippage,  but  must  require  compliance 


by  the  compliance  date  for  Stage  2.  The 
State  may  also  require  periodic  progress 
reports,  but  EPA  recommends  that  these 
not  be  part  of  the  enforceable  schedule 
(and  thus  be  a  basis  for  finding  the 
system  in  violation  for  late  submission 
or  failure  to  submit). 

The  cost  of  employing  enhanced 
coagulation  to  waters  of  this  type  is 
higher  than  the  base  case  examined  as 
part  of  the  regulatory  impact  analysis  for 
this  rule.  It  is  assumed  that  systems 
with  this  type  of  water  quality  will,  in 
general,  achieve  more  cost  effective 
reduction  of  DBPs  by  use  of  alternative 
treatment  strategies  than  by  use  of 
enhanced  coagulation.  The  overall 
purpose  of  this  rule  is  to  reduce  the 
levels  of  both  DBPs  that  are  known  and 
DBPs  which  are  not  known.  The 
criterion  in  this  section  is  expected  to 
accomplish  these  goals. 

40/30  with  Chlorine.  It  is  possible  that 
some  types  of  TOC  do  not  produce 
significant  levels  of  DBPs  upon 
chlorination.  To  account  for  this  fact, 
systems  which  use  chlorine  (and  meet 
the  CT  requirements  under  the  SVVTR  or 
ESWTR)  and  which  achieve  running 
annual  averages  of  less  than  40  and  30 
jig/L  for  TTHM  and  HAAS,  respectively, 
do  not  have  to  employ  enhanced 
coagulation.  The  type  of  precursors 
normally  encountered  in  surface  waters 
will  produce  TTHMs  and  THAAs  higher 
than  the  concentrations  of  40  and  30  jig/ 
L  if  the  TOC  level  is  greater  than  2.0  mg/ 
L  and  CT  requirements  are  met.  It  is 
expected  that  this  criterion  will  not  be 
applicable  to  many  surface  water 
systems. 

4.  Basis  for  GAC  Definitions 

Treatment  with  granular  activated 
carbon  (GAC)  has  been  found  by  many 
researchers  to  remove  organic  DBP 
precursors.  For  water  treatment 
applications,  GAC  is  typically  placed  in 
a  gravity  filter,  not  unlike  granular 
media  filters  for  particle  removal,  and 
operated  in  a  downfioW  mode.  The 
design  parameters  most  often  specified 
for  the  use  of  GAC  are  empty  bed 
contact  time  (EBCT)  and  regeneration 
frequency  (or  equivalently.  carbon  use 
rate).  During  the  development  of  this 
proposed  rule.  GAC  was  defined  at  two 
levels  of  treatment  to  facilitate  the 
development  of  national  cost  data  as 
well  as  project  expected  national  DBP 
levels  resulting  from  the  use  of  GAC 
treatment. 

GAClO  means  granular  activated 
carbon  filter  beds  with  an  empty-bed 
contact  time  of  10  minutes  based  on 
average  daily  flow  and  a  carbon 
regeneration  frequency  of  every  180 
days.  The  GAClO  definition,  which  was 
recommended  by  the  T\VG,  was  meant 
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to  speafy  tbe  c  esign  and  operating 
conditions  of  QAC  that  would  be 
necessary  to  remove  approximately  the 
same  amount  oT  DBF  precursors 
(measured  as  TDC)  as  that  achieved  by 
enhanced  coagulation.  As  discussed 
previously,  the  Negotiating  Committee 
agreed  that  enh  anced  coagulation  or 
GAClO,  used  ii  conjunction  with 
chlorine  as  the  nole  disinfectant,  should 
be  the  BATs  co  -responding  to  the  Stage 
1  MCLs  of  80  ai  id  60  jig/I  for  TTHMa 
and  HAAS,  res  tectively. 

GAC20  mear  t  granular  activated 
carbon  filter  be  is  with  an  empty-bed 
conlad  lime  of  20  minutes  based  on 
average  daily  fl  :>vv  and  a  carbon 
regeneration  fn  quency  of  every  60  days. 
The  GAC20  del  inition,  recommended  by 
the  TVVG.  was  i  leant  to  specifv  tbe 
conditions  by  *  hich  at  least  90%  of  the 
systems  in  the  '  J.S.  would  be  able  to  use 
this  tef  Jinoloj^y  with  chlorine  as  the 
sole  disiufetTtar  t,  and  compiv  with  the 
Stage  2  MCLs  o  40  and  30  jig/l  for 
TTHMs  and  H/  A5,  respectively.  The 
ability  of  syster  ss  to  use  GAC26  and 
achieve  such  p*  rforroan<:8  was  tested 
and  confirmed  )y  the  TWO  using 
national  TOC  o  i:urrence  data  obtained 
from  the  Water  Industry  Data  Base 
(WIDB)  and  the  Water  treatment  Plant 
Simulation  Mo<  el  (USEPA  1992: 
USEPA,  19*J4). 

The  Wafer  Tr  atment  Plant 
Simulation  Mo<  el  pnedirts  the 
production  of  7  TTi'Ms  and  HAA5  based 
on  water  qualit    and  treatment 
conditions.  GAi  I  performance  in  the 
model  is  based  m  equation  parameters 
developed  as  pj  rt  of  a  TCK:  removal 
study  at  Jefferst  n  Parish,  Louisiana. 
Jefferson  Parish  is  proposed  as 
representative  c  f  the  "general  lase"  for 
TOC  removal.  7  OC  removal  has  been 
demonstrated  t<  be  higher  at  Jefferson 
Parish  than  at  N  anchester,  NM;  Miami, 
FL;  and  the  Mel  ropolitan  Water  District 
of  Southern  Cal  fomia.  TOC  removal 
was  lower  at  Jef  erson  Parish  than  at 
Philadelphia,  P.  \.;  Cincinnati,  OH;  and 
Shi^eveport,  LA. 

The  T.VG  par  icipants  who  developed 
these  definition  ;  also  thought  that  it 
would  be  conce  vable  for  GAClO  to  be 
employed  in  a  f  iter  media  repliK.emenf 
mode.  GAC20  w  as  clearly  not 
compatible  in  a  liter  media  replacement 
mode  and  wouli  I  have  to  be  applied  as 
post-filter  adsor  )ers. 

EPA  soKcits  c  jmment  on  whether 
GAClO  and  GA<  120  are  reasonable 
definitions  of  G.  ^C  performance?  Do 
they  span  the  e*  petted  level  of  GAC 
applications  in  1  rinking  water  treatment 
for  the  control  0  TTHMs  and  HAAS?  Is 
it  appropriate  to  consider  Jefferson 
Parish  jlouisiar  »,  TOC  removal  by  GAC 


representative  of  the  "general  case"  of 
TOC  removal? 

5.  Basis  for  Monitoring  Requirements 

Monitoring  for  disinfection 
byproducts,  disinfectant  residuals,  and 
total  organic  carbon  must  be  conducted 
during  normal  operating  conditions. 
Systems  may  not  change  their  operating 
conditions  for  the  sole  purpose  of 
meeting  an  MCL  or  MRDL  and  then 
change  back  to  an  o[)erating  regime  that 
would  not  meet  limits.  For  example,  a 
system  may  not  reduce  disinfectant  feed 
temporarily  to  meet  the  chlorine  MRDL 
and  the  TTHM  and  HAAS  MCLs  (or 
chlorine  dioxide  MRDL  arnl  chlorite 
MCL)  and  then  immediately  revert  to  a 
higher  feed.  However,  systems  are 
allowed  to  modify  operations  to  address 
changing  conditions  and  to  protect 
human  health.  For  example,  systems 
must  modify  operations  to  address 
changes  in  source  water  quality  or 
emergency  conditions  (such  as 
earthquakes  and  floods).  Such 
modifications  have  been  made  for 
legitimate  reasons  and  are  included  as 
"normal  operations". 

Failure  to  monitor  in  accordance  with 
the  monitoring  plan  is  a  monitoring 
violation.  Where  compliance  is  based  on 
a  running  annual  average  of  monthly  or 
quarterly  samples  or  averages  and  the 
system's  failure  to  monitor  makes  it 
impossible  to  determine  compliance 
with  MCLs  or  MRDLs,  this  failure  to 
monitor  will  be  treated  as  a  violation  for 
the  entire  period  covered  by  the  annual 
average.  Systems  whose  monitoring  is 
sub.stantialiy  complete  will  not  be  in 
violation  for  the  entire  period  covered 
by  the  annual  average.  Substantially 
complete  means  that  the  State  is  able  to 
determine  MCUMRDL  compliance.  For 
example,  a  system  that  missed  a  few 
percent  of  its  MRDL  compliance 
samples  due  to  inability  to  sample  at 
required  loc>atioas  (or  took  all  necessary 
samples,  but  had  minor  deviations  from 
its  monitoring  plan)  would  be  able  to 
determine  compliance.  The.se  systems 
would  be  in  violation  of  men  U>ring 
requirements,  but  only  for  trie  month  or 
quarter  (depending  on  the  particular 
requirement).  A  system  that  did  not  take 
samples  or  took  samples  at  locations 
that  would  be  expected  to  produce 
results  that  are  not  representative  (e.g., 
not  taking  TTHM  samples  at  the  point 
of  maximum  residence  time)  is  in 
violation  for  the  entire  period  covered 
by  the  annual  average. 

a.  TTHMs  and  HAAS.  In  general, 
monitoring  requirements  for  TTHMs 
and  HAAS  follow  closely  the 
requirements  contained  in  the  1979 
TTHM  rule.  In  that  rule,  there  were 
provisions  for  routine  and  reduced 


monitoring.  In  this  proposal,  the  Agency 
has  included  the  same  frequency  of 
monitoring  for  routine  nranitoring  for 
Subpart  H  systems  serving  at  least 
10,000  people  as  in  the  1979  TTHM 
rule,  although  the  Committee  did  not 
reach  consensus  on  these  specific 
requirements.  See  below  for  (1)  further 
discussion  and  (2)  requests  for  comment 
on  the  monitoring  requirements. 
Subpart  H  systems  serving  10,000  or 
more  persons  must  take  four  water 
samples  each  quarter  for  each  treatment 
plant  in  the  system,  with  at  lea.st  25 
percent  of  the  samples  taken  at  locations 
within  the  distribution  system  that 
represent  the  maximum  residence  time 
of  the  water  in  the  system.  The 
remaining  samples  must  be  taken  at 
locations  within  the  distribution  system 
that  represent  the  entire  system,  taking 
into  account  the  number  of  persons 
served,  different  sources  of  water,  and 
different  treatment  methods  employed. 

Initial  monitoring  for  ground  water 
systems  serving  at  least  10,000  pjeople 
will  be  less  than  what  is  required  under 
.the  1979  TTHM  rule,  because  of  the 
generally  lower  byproduct  formation 
shovim  over  the  life  of  the  1979  rule. 
Systenw  that  use  a  chemical  disinfectant 
must  take  one  water  sample  each 
quarter  for  each  treatment  plant  in  the 
system,  taken  at  locations  writhin  the 
distribution  system  that  represent  the 
maximum  residence  time  of  the  water  in 
the  system.  Routine  samples  mu.'rt  be 
taken  at  locations  meant  to  reflect  the 
highest  possible  TTHM  and  HAAS 
levels  (i.e.,  at  the  maximum  residence 
time  in  the  distribution  sj-stem).  If  those 
samples  are  below  the  MCL,  the  Agency 
believes  that  the  system  should  be 
considered  in  compliance. 

The  Agency  is  also  requiring  systems 
not  regulated  under  the  1979  TTHM 
rule  to  meetihe  requirements  of  this 
proposed  rule.  Community  water 
systems  serving  fewer  than  10,000 
people  will  be  covered,  as  will 
nontransient  noncommunity  water 
systems,  a  category  that  did  not  exist  In 
1979.  Nontransient  noncommunity 
water  systems  must  sample  at  the  same 
frequency  and  location  as  community 
water  Systems  of  the  same  size. 

Routfne  samples  for  these  systems 
must  be  taken  at  locations  meant  to 
reflect  the  highest  TTHM  and  HAAS 
levels  (i.e.,  at  the  maximum  residence 
time  in  "the  distribution  system).  If  those 
samples  are  below  the  MCL,  the  Agency 
believes  that  the  .system  should  be 
considered  in  compliance.  Subpaii  H 
systems  serving  from  500  to  9,999 
persons  must  take  one  water  sample 
each  quarter  for  each  treatment  plant  in 
the  system,  taken  at  a  point  in  the 
distribution  system  that  represents  the 


maximum  residence  time  in  the 
distribution  system. 

Subpart  H  systems  serving  fewer  than 
500  persons  must  take  one  sample  per 
year  for  each  treatment  plant  in  the 
system,  taken  at  a  point  in  the 
distribution  system  reflecting  the 
maximum  residence  time  in  the 
distribution  system  and  during  the 
month  of  warmest  water  temperature, 
when  the  formation  rate  of  TTHMs  and 
HAAS  is  the  fastest.  This  monitoring 
requirement  will  allow  for  a  worst  case 
sample,  but  will  limit  the  monitoring 
burden  for  these  very  small  systems. 

Systems  using  only  ground  water 
sources  not  under  the  direct  influence  of 
surface  water  that  use  a  chemical 
disinfectant  and  serve  less  than  10,000 
persons  must  sample  once  per  year  for 
each  treatment  plant  in  the  system, 
taken  at  a  point  in  the  distribution 
system  reflecting  the  maximum 
residence  time  in  the  distribution 
system  and  during  the  month  of 
warmest  water  temperature,  as  with 
very  small  Subpart  H  systems. 

All  ground  water  systems  may,  with 
State  approval,  consider  multiple  wells 
drawing  water  from  the  same  aquifer  as 
one  plant  for  the  purposes  of 
determining  monitoring  frequency.  This 
provision  is  the  same  as  was  in  the  1979 
TTHM  rule.  EPA  requests  comment  on 
whether  any  additional  regulatory 
requirements,  guidance,  or  explanation 
is  required  to  define  "multiple  wells". 
It  was  the  intention  of  the  Committee 
that  multiple  wells  include  both 
individual  wells  and  well  groups.  This 
was  done  because  many  ground  water 
systems  are  extremely  decentralized, 
with  multiple  entry-points  to  the 
distribution  system,  unlike  rtiost 
Subpart  H  systems  with  only  one  or 
several  entry  points.  Also,  EPA  requests 
comment  on  whether  there  should  be  an 
upper  limit  of  sampling  frequency  for 
systems  that  either  cannot  determine 
that  they  are  drawing  water  from  a 
single  aquifer  or  are  drawing  water  from 
multiple  aquifers.  For  example,  should 
a  system  that  must  draw  water  from 
many  aquifers  to  satisfy  demand  be 
allowed  to  limit  monitoring  as  if  they 
were  drawing  from  no  more  than  four 
aquifers  (routine  sampling  would  thus 
be  limited  to  four  samples  per  quarter 
from  systems  serving  at  least  10,000 
people  or  to  four  samples  per  year  for 
systems  serving  fewer  than  10,000  . 
people)?  Does  EPA  need  to  develop  any 
additional  guidance  for  any  other  aspect 
of  this  requirement? 

Systems  monitoring  less  frequently 
than  one  sample  per  quarter  per  plant 
must  increase  monitoring  to  one  sample 
per  treatment  plant  per  quarter  until  the 
system  meets  criteria  for  reduced 


sampling  if  the  sample  (or  the  average 
of  the  annual  samples,  when  more  than 
one  sample  is  taken)  exceeds  the  MCL. 

Systems  may  sample  more  frequently 
than  one  sample  per  quarter  and  more 
frequently  than  required,  but  must  take 
at  least  25  percent  of  the  samples  at  a 
location  reflecting  the  maximum 
residence  time  In  the  distribution 
system.  The  remaining  samples  must  be 
taken  at  locations  representative  of  at 
least  average  residence  fime  in  the 
distribution  system.  Any  public  water 
system  that  samples  once  per  quarter  or 
less,  but  more  frequently  than  the 
frequency  required  in  this  section,  must 
take  all  of  its  samples  at  a  location    • 
reflecting  the  maximum  residence  time 
in  the  distribution  system. 

Taken  together,  these  requirements 
attempt  to  balance  TTHM  and  HAAS 
formation,  system  size  and  source 
characteristics,  and  system  monitoring 
costs.  As  the  number  of  required 
samples  decreases,  the  system  is 
required  to  take  samples  at  locations 
(and  times,  in  some  cases)  where  the 
highest  levels  would  be  expected. 

Reduced  TTHM  and  HAAS 
Monitoring.  Some  systems  are  not  able 
to  reduce  monitoring.  Any  Subpart  H 
system  which  has  a  source  water  TOC 
level,  before  any  treatment,  of  greater 
than  4.0  mg/1  may  not  reduce  its 
monitoring.  Subpart  H  systems  serving 
fewer  than  500  people  may  not  reduce 
their  monitoring  to  less  than  one  sample 
per  plant  per  year.  Should  there  be  any 
exceptions  that  would  allow  systems 
with  a  TOC>  4.0  mg/1  to  reduce 
monitoring  (e.g.,  the  system  has 
installed  nanofiltration)? 

Systems  may  reduce  monitoring  (1)  if 
they  have  a  running  annual  averages  for 
TTHMs  and  HAAS  that  are  no  more 
than  0.040  mg/1  arid  0.030  mg/1, 
respectively,  or  (2)  for  systems  using 
ground  water  not  under  the  direct 
influence  of  surface  water  that  serve 
fewer  than  10,000  persons  and  are 
required  to  take  only  one  sample  per 
year,  if  either  (a)  the  average  of  two 
consecutive  annual  samples  is  no  more 
than  0.040  mg/1  and  0.030  mg/1, 
respectively,  for  TTHMs  and  HAAS  or 
(b)  any  annual  sample  is  less  than  0.020 
mg/1  and  0.015  mg/1,  respectively,  for 
TTHMs  and  HAAS.  Systems  must  meet 
these  requirements  for  both  TTHMs  and 
HAAS  to  qualify  for  reduced 
monitoring.  The  system  may  reduce 
monitoring  only  after  the  system  has 
completed  at  least  one  year  of 
monitoring.  This  standard  is  more 
stringent  than  that  in  the  TTHM  rule,  in 
which  the  system  had  only  to 
demonstrate  that  the  TTHM 
concentrations  would  be  "consistently 
below"  the  MCL.  The  Negotiating 


Committee  felt  that  a  more  objective  set 
of  criteria  were  necessary. 

Reduced  monitoring  frequency. 
Subpart  H  systems  serving  10,000 
persons  or  more  that  are  eligible  for 
reduced  monitoring  may  reduce  the 
monitoring  frequency  for  TTHMs  and 
HAAS  to  one  sample  per  quarter  per 
treatment  plant,  with  samples  taken  at 
a  point  in  the  distribution  system 
reflecting  the  maximum  residence  time 
in  the  distribution  system.  Subpart  H 
systems  serving  between  500  to  9,999 
persons  that  are  eligible  for  reduced 
monitoring  may  reduce  the  monitoring 
frequency  for  TTHMs  and  HAAS  to  one 
sample  per  year  per  treatment  plant, 
with  samples  taken  at  a  point  in  the 
distribution  system  reflecting  the 
maximum  residence  time  in  the 
distribution  system  and  during  the 
month  of  warmest  water  temperature. 

Systems  using  only  grouna  water  not 
under  the  direct  influence  of  surface 
water  and  serving  10,000  persons  or 
more  that  are  eligible  for  reduced 
monitoring  may  reduce  the  monitoring 
frequency  for  TTHMs  and  HAAS  to  one 
sample  per  year  per  treatment  plant, 
with  samples  taken  at  a  point  in  the 
distribution  system  reflecting  the 
maximum  residence  time  in  the 
distribution  system  and  during  the 
month  of  warmest  water  temperature. 
Systems  using  only  ground  water 
sources  not  under  the  direct  influence  of 
surface  water  and  serving  fewer  than 
10,000  persons  may  reduce  the 
monitoring  ft^uency  for  TTHMs  and 
HAAS  to  one  sample  per  three-year 
monitoring  cycle,  with  samples  taken  at 
a  point  in  the  distribution  system 
reflecting  the  maximum  residence  time 
in  the  distribution  system  and  during 
the  month  of  warmest  water 
temperature. 

EPA  believes  that  this  procedure  of 
taking  worst-case  samples  less 
frequently  will  adequately  identify 
systems  with  TTHM  and  HAAS 
problems,  since  systems  have  to  meet 
relatively  stringent  criteria  to  be  eligible 
for  reduced  monitoring.  Systems  which 
are  on  a  reduced  monitoring  schedule 
may  remain  on  that  reduced  schedule  as 
long  as  the  average  of  all  samples  taken 
in  the  year  (for  systems  which  must 
monitor  quarterly)  or  the  result  of  the 
sample  (for  systems  which  must 
monitor  no  more  frequently  than 
annually)  is  no  more  than  75  percent  of 
the  MCLs.  Systems  that  do  not  meet 
these  levels  must  resume  monitoring  at 
routine  frequency.  Also,  the  State  may 
return  a  system  to  routine  monitoring  at 
the  State's  discretion. 

During  the  negotiated  rulemaking,  the 
Association  of  State  Drinking  Water 
Administrators  (ASDWA)  expressed  the 


38764 


F«<feral  Reyster  /  Vol.  59.  No.  145  /  Friday,  July  29,  1994  /  Proposed  Rules 


opinion  that  the  r  educed  monitoring  for 
ground  water  sysl  ems  servinj^  fewer 
than  10,000  peop  e  could  be  expanded 
beyond  what  is  in  the  proposal.  These 
are  the  systems  u!  ually  having  multiple 
ground  water  soui  T:es,  whose  quahty  is 
unlikely  to  changi  i  with  respect  to  DBP 
precursors  and  an  (  most  likely  to  benefit 
from  reduced  moj  litoring.  The 
additional  options .  presented  below  both 
have  as  a  basis  lh<  demonstration  that 
the  ground  water  Source  in  question  has 
a  minimal  likelihdod  of  having 
precursor  materia  that  could  combine 
with  chlorine  to  f<  rm  any  signiflcant 
concentrations  of  PHMs  or  HAASs.  Each 
option  would  rely  on  having  each  entry 
point  of  the  syster  j  go  through  three 
years  of  routine  m  snitoring  to  qualify 
for  reduced  monit  )ring.  After  this 
period,  if  the  entr  pwints  meet 
additional  criteria  then  the  entry  points 
would  be  subject  to  minimal  additional 
monitoring.  Optio  i  one  would  reduce 
the  monitoring  to  )nce  every  nine  years 
for  THMs  and  HA,  V5s  in  the  distribution 
system.  This  option  would  minimize  the 
expense  of  THM  a  id  HAAS  monitoring 
for  these  systems.  Dption  two.  which 
specifies  even  moi  b  restrictive  criteria, 
would  exempt  sys  ems  from  any 
additional  THM  ai  id  HAA5  monitoring 
as  long  as  the  TOC  criteria  are  met.  This 
option  offers  the  It  rgest  cost  savings  and 
eliminates  the  nee  i  for  tracking  and 
enforcing  monitor  ng  requirements  on 
those  systems  that  have  historically  had 
the  poorest  monitcring  compliance 
records  and  are  le^  st  likely  to  have 
significant  levels  o f  DBFs.  The  Agency 
would  like  to  receive  comments  on  the 
following  two  opti  his. 

Option  One:  An;  ground  wster 
system  serving  few  er  than  10.000  people 
that  has  a  raw  wat<  r  TOC  of  less  than 
1,0  mg/l,  and  has  t  oth  TTHM  and 
HAAS  values  less  I  lian  25  percent  of  the 
MCLs  (20  »ig/l  and  15  mj/1,  respectively) 
after  three  years  of  routine  and  reduced 
monitoring,  can  rei  luce  the  monitoring 
for  TTHMs  and  H/  A5s  to  one  sample 
every  nine  years.  U  ken  at  the  maximum 
distribution  systen  residence  time 
during  the  warmes  month. 

Option  Two;  An; '  ground  water 
system  serving  few  iv  than  10.000  people 
that  has  a  raw  wat€  r  TOC  of  less  than 
0.5  mgyi,  and  has  b  jth  TTHM  and 
HAAS  values  less  t  lan  25  percent  of  the 
MCLs  (20  >ig/l  and  15  >ig/l,  respetnively) 
after  three  years  of  routine  and  reduced 
monitoring,  is  exeii  ipt  from  the 
distribution  systen  monitoring 
requirements  for  T  "HMs  and  HAASs  for 
as  long  as  TOC  monitoring  is  conducted 
once  every  three  y«ars  and  the  raw 
water  TOC  remains  less  than  0.5  mg/l. 

These  options  am  not  mutually 
exclusive,  that  is.  h  oth  could  be  used 


simultaneously  or  some  hybrid  could  be 
developed.  The  Agency  seeks  comment 
on  whether  either  or  both  of  these 
options  are  reasonable  In  adequately 
protecting  the  public  health  and  should 
therefore  be  considered  as  criteria  for 
reduced  monitoring.  Are  there  other 
options  for  reduced  monitoring  that 
should  be  considered?  What  are  they? 

Consensus  was  not  reached  on  certain 
key  aspects  of  monitoring  and 
compliance  determination.  Some 
members  of  the  Negotiating  Committee 
expressed  concerns  about  the  following 
issues,  especially  (hut  not  solely)  as 
related  to  TTHMs  and  HAA5 
monitoring: 

— Is  the  monitoring  frequent  enough  to 
adequately  determine  variations  in 
sample  results  caused  by  time  andVor 
location  in  the  distribution  system?  If 
not.  what  is  a  more  appropriate 
monitoring  schedule?  Should 
requirements  differ  for  systems  based 
on  population  served,  raw  water 
source,  or  other  factors?  If  so,  should 
the  proposed  requirements  be 
changed?  How  should  they  be 
changed?  If  requirements  should  not 
be  based  on  these  factors,  what  should 
the  requirements  be? 
— Does  averaging  of  sample  results 
taken  in  various  locations  and 
averaging  over  the  course  of  a  year  to 
determine  compliance  adequately 
protect  individuals  that  are  in 
locations  that  may  regularly  have 
higher  than  average  levels?  If  it  does 
not.  how  should  the  proposed 
requirements  be  changed? 
EPA  solicits  comment  on  the  above 
issues. 

b.  Basis  for  TOC  Monitoring 
Requirements  With  Enhanced 
Coagulation  or  Enhanced  Softening.  In 
order  to  demonstrate  that  the  necessary 
DBPP  removal  is  accomplished  (either 
the  percentage  specified  in  Table  K-l 
or  the  alternative  minimum  TOC 
removal  level  determined  by  the  AECL). 
systems  must  monitor  TOC  on  a 
monthly  basis,  with  both  source  water 
and  treated  water  (prior  to  continuous 
disinfection)  samples  taken.  At  the  same 
time,  systems  must  monitor  for  sourc3 
water  alkalinity.  Compliance  is  based  on 
a  running  annual  average,  computed 
quarteriy.  Specifics  on  compliance 
calculations  are  included  in  S«;tion 
VIII. 

B.  Bmmate  MCL  and  BAT 

During  the  D/DBP  negotiated 
regulation,  ozone  was  evaluated  as  an 
alternative  disinfectant  to  chlorine.  In 
particular,  the  use  of  ozone  for  primary 
disinfection  and  chloram>nes  for 
residual  disinfection  were  considered  as 


a  disinfection  scenario  to  significantly 
minimize  the  formation  of  THMs, 
HAAs,  and  TOX  (Metropolitan  Water 
District  of  Sa  Calif,  et  al.,  1989; 
Ferguson  et  al.,  1991;  Glaze  et  al..  1993. 
in  press;  Miltner,  1993;  and  Jacangek)  et 
al.,  1989).  In  addition,  when  a  "cancer- 
risk  bubble"  was  evaluated  by 
examining  the  theoretical  risks 
contributed  by  five  compounds  that 
have  been  classified  as  B2  (i.e., 
"probable  human")  carcinogens  (i.e., 
chloroform,  bromodichloromethane, 
bromoform.  dichloroacetic  acid  [DCAA), 
and  bromate),  it  wag  shown  that  the 
production  of  bromate  during  ozonation 
may  present  less  of  a  theoretical  cancer 
risk  than  the  sum  of  the  risks  from  the 
individual  chlorination  DBPs.  However 
such  a  determination  largely  depended 
upon  the  risk  attributed  to  DCAA 
(which  had  not  been  finally  established 
by  EPA).  Also,  the  ability  to  detect 
brornate  at  risk  levels  equivalent  to  risk 
levels  for  chlorinated  DBPs  greatly 
ohscures  this  analysis. 

As  part  of  the  TWG  evaluation  of 
different  technologies  that  might  be 
used  to  comply  with  the  D/DBP  Rule, 
ozone/chloraraines  were  evaluated 
under  a  possible  enhanced  SWTR 
scenario  for  large  systems  using  surface 
waters  that  filter  hut  do  not  soften.  It 
was  predicted  that  TTHMs  would  range 
from  4  to  62  Mg/L.  with  median,  75th, 
and  90th  percentile  values  of  15,  23.  and 
30  ng/L,  respectively.  In  addition,  it  was 
predicted  that  HAAS  would  range  fit)m 
2  to  133  jig/L.  with  median.  75th,  and 
90th  percentile  values  of  16,  28,  and  41 
Mg/L,  respectively.  The  TWG  believed 
that  use  of  alternative  disinfectants 
would  provide  a  feasible  means  of  not 
only  achieving  the  Stage  1  criteria  of  80 
jig/L  TTHMs  and  60  Mg/L  HAAS  but  also 
allow  some  systems  the  means  of 
complying  with  a  proposed  Stage  2 
criteria  of  40  ng/L  TTHMs  and  30  >ig/L 
HAAS.  As  discussed  previously  (Section 
Vl.C.l.b.ii),  the  TWG  also  conducted  an 
analysis  of  bromate  occurrence  with  use 
of  ozone  technology  and  determined 
that  most  systems,  allowing  for 
modifications  in  treatment  if  necessary 
such  as  lowering  of  pH.  could  achieve 
a  bromate  level  of  10  >ig/L  (Krasner  et 
al..  1993). 

A  major  issue,  however,  is  the  ability 
to  determine  low  levels  of  bromate 
during  compliance  monitoring  and 
concern  that  the  risk  finm  bromate 
could  exceed  the  risk  from  chlorinated 
DBPs  for  which  risk  estimates  are 
available.  While  Haag  and  Hoigne 
discussed  the  theoretical  basis  for  the 
formation  of  bromate  in  their  1983 
paper  (Haag  et  al.,  1983),  an  analytical 
method  sensitive  enough  to  determine  if 
bromate  was  indeed  formed  in  ozonated 
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drinking  water  was  not  available  until  a 
few  years  ago  (Pfaff  et  al..  1990).  In 
addition,  the  initial  ion  rJiromafography 
(IC)  method  was  unable  to  adequately 
resolve  low  levels  of  bromate  from  very 
high  amounts  of  chloride.  Because  most 
waters  high  in  bromide  can  have  very 
high  levels  of  chloride  (Metropolitan 
Water  District  of  So.  CaUf.  et  al.,  1989). 
Kuo  and  colleagues  developed  a 
modification  to  the  IC  method  in  order 
to  remove  chloride  prior  to  bromate 
analysis  (Kuo  et  al..  1990).  This 
modification  permitted  quantitation  of 
bromate  down  to  a  concentration  of  10 
Ug/L;  subsequently  quantitation  has 
been  lowered  in  several  research 
laboratories  to  3  or  5  ng/L  (Gramith  et 
al.,  1993).  Using  two  different  labor- 
intensive  concentration  methods  prior 
to  IC  analysis  at  EPA  research  facilities, 
quantitation  for  bromate  was  lowered  to 
le.ss  than  1.0  ng/L  (Sorrell  et  al.,  1992 
and  Hautman,  1992). 

Currently,  though,  a  minimum 
quantitation  level  for  bromate  by 
conventional  IC  is  probably  about  10  jig/ 
L  in  laboratories  that  might  perform 
compliance  monitoring.  During  the  D/ 
DBP  negotiated  rulemaking,  some 
members  of  the  Negotiating  Committee 
expressed  concern  that  setting  an  MCL 
at  10  (ig/L  would  exceed  the  theoretical 
10  -  •*  risk  level  for  bromate  of  5  >ig/L. 
The  regulation  of  bromate,  at  this  time, 
represents  an  unresolved  issue. 
However,  the  Negotiating  Committee 
was  willing  to  propose  an  MCL  for 
bromate  of  10  jig/L  with  the  following 
qualifications  and  reservations: 
■    1.  EPA  Is  seeking  data  to  show  that  a 
lower  quantitation  level  (at  least  down 
to  5  Hg/L)  can  be  obtained  by  those 
laboratories  that  will  perform 
compliance  monitoring  for  bromate  in 
natural  drinking  water  matrices. 
Whether  this  improvement  in  sensitivity 
is  accomplished  by  improvements  to  the 
official  EPA  method  30G.0  (USEPA. 
1993)  or  an  alternative  analytical 
method,  such  data  would  need  to 
demonstrate  appropriate  precision  and 
accuracy,  including  a  linear  calibration 
curve  for  the  range  of  values  to  be 
measured,  quantitative  and  precise 
measurements  at  the  MCL  (U.S.  Office 
of  the  Federal  Register,  1987),  intra-  and 
interlaboratory  reproducibility,  as  well 
as  freedom  from  potential  interferences 
in  natural  matrices  (e.g.,  other  anions  in 
water  such  as  chloride,  and  other  ozone 
byproducts  such  as  organic  acids).  In 
addition,  this  methodology  would  need 
to  be  demonstrated  in  a  number  of 
ozonated  drinking  water  matrices  and 
tested  in  several  laboratories 
nationwide.  If  the  improved 
methodology  uses  equipment  and/or 
reagents  that  are  not  currently  required 


for  EPA  method  300.0,  data  to  indicate 
the  commercial  availability  and  costs  of 
these  items  would  also  need  to  be 
presented. 

2.  In  addition,  EPA  is  soliciting 
comments  on  a  treatment  technique  that 
could  ensure  that  bromate  can  be  kept 
below  5  j^L,  even  if  quantitation  at  5 
Hg/1  is  not  achievable  under  routine 
laboratory  conditions.  A  possible 
treatment  technique  that  could  ensure 
that  all  systems  be  able  to  produce  <5 
>ig/L  bromate  (the  theoretical  lO"-*  risk 
level),  would  be  to  construct  a  matrix  of 
predicted  bromate  concentration  as  a 
function  of  bromide  concentration 
levels,  ozone  disinfiection  conditions 
(CT),  and  pH  levels  under  which 
ozonation  occurs.  As  the  bromide  and/ 
or  inactivation  criterion  increased,  the 
pH  of  ozonation  might  need  to  be 
decreased  to  ensure  that  the  bromate 
concentration  was  kept  below  5  fig/l. 
Under  a  treatment  requirement,  if  a 
system  used  ozone,  it  would  be  required 
to  operate  within  the  specified  matrix 
conditions  for  bromide.  CT.  and  pH 
levels  to  achieve  compliance.  This 
matrix  would  need  to  consider  ozone 
residuals  sufficient  to  meet  CT  criteria 
for  a  possible  ESWTR. 

Other  treatment  techniques  which 
allow  ozone  to  meet  disinfection  and 
oxidation  requirements  while 
minimizing  bromate  formation  are  also 
.solicited.  In  addition,  any  proposed 
treatment  technique  must  be  field-tested 
in  a  number  of  representative  natural 
water  matrices.  A  number  of  parameters 
which  can  affect  bromate  formation  and 
must  be  evaluated  in  establishing  a 
treatment  technique  include  TOC. 
bromide,  alkalinity.  pH,  ammonia,  and 
hydrogen  peroxide  levels  of  the  water, 
as  well  as  the  temperature  and  ozone 
contact  time  (Krasner  et  al.,  Jan.  1993; 
Amy  et  al..  1992-3;  Haag  et  aL.  1983; 
Glaze  et  a!.,  Jan.  1993;  Krasner  et  al., 
1991;  Mihner,  Jan.  1993;  Krasner  et  al., 
1993;  Gramith  et  al.,  1993;  Mihner  et  al.. 
1992;  SiddiquI  et  al..  1993;  and  Von 
Gunten  et  al.,  1992).  Because  the 
hydrodynamics  of  the  ozone  contaj.lor 
can  significantly  affect  bromate 
formation  (Krasner  et  al,,  Jan.  1993; 
Krasner  et  al.,  1991;  and  Gramith  et  al., 
1993).  the  treatment  technique  may 
need  to  be  evaluated  at  pilot-, 
demonstration-,  and/or  full-scale. 
(Bench-scale  testing  can  be  used  in 
prehminary  evaluations  of  ozone/ 
bromide/bromate  chemistry,  but  such 
experiments  cannot  provide  the  sole 
basis  for  determining  an  appropriate 
treatment  technique.) 

Evaluation  of  the  treatment  technique 
will  also  require  quantitation  of  bromate 
concentrations  that  are  <5  ng/L.  Thus, 
appropriate  quality  assurance  and 


control  will  be  required  to  ensure  that 
the  data  are  precise  and  accurate. 

3.  Because  the  proposed  bromate  MCL 
of  10  jig/L  was  determined  to  be  feasible 
based  upon  studies  performed  to  date,  if 
sufficient  data  are  presented  to  EPA  to 
indicate  that  a  lower  MCL  and/or  an 
appropriate  treatment  technique  can  be 
obtained,  the  feasibility  and  nationwide 
regulatory  impact  would  need  to  be 
considered.  For  example,  the  exist  of 
chemical  addition  to  lower  the  pH  of 
water  before  ozonation  and  to  raise  the 
pH  prior  to  distribution  was  not 
considered  in  developing  the  national 
cost,  data  for  systems  using  ozone  to 
meet  the  D/DBP  Rule.  This  cost  for  pH 
adjustment  could  be  significant  for 
systems  with  high  alkalinity.  EPA 
requests  comment  on  the  cost  impact 
that  this  requirement  would  have  on 
systems  with  both  high  alkalinity  and 
high  bromide  levels.  The  effect  of  a 
treatment  technique  would  also  need  to 
be  evaluated  in  terms  of  other  water 
quality  impacts.  Therefore,  if  a 
treatment  technique  is  developed,  FP,\ 
would  revise  the  regulatory  impact 
analysis  to  reflect  new  costs  and  other 
water  quality  impacts.  EPA  requests 
comment  on  the  relative  costs  of 
adjusting  pH  to  reduce  bromate 
formation  versus  the  costs  of  other 
technologies  to  meet  the  MCLs  in  this 
proposed  rule. 

The  following  limited  data  suggest 
that  a  significant  increase  in  sensitivity 
of  the  method  for  mea.suring  bromate 
may  indicate  that  other  disinfectant/ 
oxidants  produce  bromate,  and/or  that 
bromate  may  be  a  contaminant  in  some 
.source  waters.  In  a  study  conducted  to 
test  a  more  sensitive  method  for 
measuring  bromate  (Hautman,  1992).  a 
bromate  concentration  of  0.4  ng/L  was 
measured  in  one  of  the  iiine  source 
waters  tested  (i.e.,  before  the  point  of 
disinfection/oxidation).  However,  the 
researcher  did  not  rule  out  the 
possibility  of  sample  contamination  of 
this  source  water.  Theoretical  and 
limited  data  suggest  that  chlorine 
dioxide  can  react  with  bromide  in  the 
presence  of  sunlight  to  form  brominated 
DBPs,  including  possibly  bromate 
(Cooper.  1990  and  Kruithof,  1992). 
Likewise,  under  alkaline  conditions, 
bromide  reacts  with  hypochloriSe  to 
form  hypobromito  whitJi  then 
disproportionates  to  bromate  (Bailar  et 
al,  1973).  When  the  hypochlorite 
solutions  fi-oin  14  drinking  water 
utilities  were  surveyed  for  the  presiince 
of  oxyhalides  (Bolyard  et  al..  1992), 
bromate  was  measured  in  nine  of  the 
hypochlorite  solutions,  at  levels  of  4  to 
51  mg/L.  However,  the  chlorinated 
drinking  water  samples  did  not  contain 
bromate  at  concentrations  above  the  10 
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C.  Chlorite  MCL  and  BAT 

Chlorite  is  formed  as  a  result  of 
treating  source  water  with  chlorine 
dioxide.  Many  utilities  use  chlorine 
dioxide  because  of  specific  water 
quality  characteristics  that  make  the 
water  difficult  to  treat.  These 
characteristics  include  high  hardness, 
TOC,  and  bromide  concentrations.  For 
example,  at  high  pHs  (above  9.0), 
chlorine  is  much  less  effective  as  a 
disinfectant  and  ozone  residuals  cannot 
be  maintained  in  solution  long  enough 
for  effective  disinfection.  Systems  now 
using  chlorine  dioxide  may  not  be  able 
to  meet  the  standards  proposed  in  this 
regulation,  since  in  some  cases,  even 
expensive  precursor  removal 
technologies  such  as  GAC  or  membrane 
technology  may  not  be  able  to  remove 
precursors  adequately  to  meet  DBP 
MCLs  and.  in  other  cases,  systems  may 
not  be  able  to  use  the  technologies  due 
to  site  restrictions  (e.g.,  membranes  not 
feasible  due  to  water  limits — system 
cannot  afford  loss  of  significant  amounts 
of  water  as  membrane  reject). 

While  research  is  underway  on  how 
to  reduce  chlorite  residuals  at  the 
treatment  plant,  e.g.,  using  ferrous  iron 
(Griese  et  al.,  1992),  additional  work  is 
required.  At  this  time,  the  only  means 
for  reducing  chlorite  levels  is  to  control 
the  use  of  chlorine  dioxide. 

During  the  negotiations.  EPA  had  not 
yet  established  a  reference  dose  for 
chlorite  and.  therefore,  no  MCLG  was 
considered  at  that  time.  However,  EPA's 
Office  of  Water  staff  stated  that  they 
interpreted  the  available  health  effects 
data  to  indicate  the  toxicological 
endpoint  of  concern  as  oxidative  stress 
to  red  blood  cells.  This  effect  is 
considered  reversible,  lasting  a  matter  of 
a  few  weeks  or  months. 

B.i.sed  on  considerations  that  the 
health  effect  was  of  relatively  short 
duration,  and  that  some  systems  might 
require  chlorine  dioxide,  the 
Negotiating  Committee  agreed  to 
propose  a  conditional  MCL  of  1.0  mg/ 
1.  This  MCL  was  selected  based  on  a 
recommendation  ft-om  the  TWG  that  1.0 
mg/1  is  the  lowest  level  achievable  by 
typical  systems  using  chlorine  dioxide, 
and  taking  into  consideration  the 
monitoring  requirements  to  determine 
compliance. 

In  agreeing  to  propose  1.0  mg/1  as  the 
MCL  for  chlorite,  the  Negotiating 
Committee  set  certain  qualifications  and 
reservations; 

(1)  If  EPA  proposed  a  MCLG  for 
chlorite  of  1.0  mg/1  or  higher,  the 
proposed  MCL  would  be  set  at  the 
MCLG  value.  If  EPA  proposed  a  MCLG 
for  chlorite  of  less  than  1.0  mg/1  based 
on  EPA's  reference  dose,  the  proposed 


MCL  would  be  set  at  1.0  mg/1  based  on 
technological  feasibility  considerations. 

(2)  Additional  research  would  be 
conducted  including  a  two-generation 
reproductive  effects  study  in  animals 
and  a  clinical  study  of  humans  exposed 
to  chlorite  to  determine  what  minimum 
levels  of  exposure  can  be  considered 
safe.  It  was  agreed  that  these  studies 
would  be  completed  in  time  for 
consideration  of  possible  changes  io  the 
MCL  urtder  the  final  Stage  1  rule.  If  the 
studies  indicate  that  a  level  of  1.0  mg/ 
1  of  chlorite  is  safe,  the  MCL  would 
remain  at  1.0  mg/1.  If  the  studies 
indicate  that  a  level  of  1.0  mg/1  of 
chlorite  is  not  safe  or,  if  such  a  study  is 
not  conducted,  the  MCL  would  be 
reevaluated. 

Based  on  a  consideration  that  the  - 
health  effect  is  reversible  and  relatively 
short  term  in  duration,  the  Negotiating 
Committee  agreed  that  systems^  would 
determine  compliance  by  monitoring  for 
chlorite  three  times  per  month.  Samples 
would  be  taken  at  the  following 
locations:  one  near  the  first  customer, 
one  in  a  location  representative  of 
average  residence  time,  and  one  near  the 
end  of  the  distribution  system  reflecting 
maximum  residence  time.  Monitoring 
would  be  conducted  in  the  distribution 
system  since  the  concentration  of 
chlorite  is  likely  to  increase  in  the 
distribution  system.  If  the  monthly 
average  of  the  three  distribution  system 
samples  exceeded  the  MCL,  the  system 
would  be  in  violation  for  that  month.  In 
agreeing  to  propose  these  requirements, 
the  Negotiating  Committee  assumed 
that,  if  a  system  were  out  of  compliance 
during  one  month  but  achieved 
compliance  during  the  following  month, 
that  any  health  effects  that  might  occur 
from  the  short  term  exposure  would 
cease  once  the  system  achieved 
com]>liance. 

After  the  Negotiating  Committee 
agreed  to  propose  the  above  MCL  and 
monitoring  requirements  at  its  last 
meeting  in  June.  1993.  EPA's  Reference  - 
Dose  Committee  met  and  determined  a 
different  toxicological  endpoint  for 
chlorite.  The  Reference  Dose  Committee 
determined  that  chlorite  poses  an  acute 
developmental  heath  effect,  which  is  a 
neurobehavioral  effect:  depressed 
exploratory  behavior.  Based  on  the  new 
reference  dose,  the  MCLG  for  chlorite 
would  be  0.08  mg/1  (see  section  V  of  this 
preamble).  The  derivation  of  the  MCLG 
includes  a  1.000-fold  uncertainty  factor 
to  account  for  use  of  a  LOAEL  instead 
of  a  NOAEL  from  an  animal  study.  EPA 
does  not  believe  that  the  proposed  MCL 
of  1.0  mg/1  and  monitoring  requirements 
agreed  to  by  the  Negotiating  Committee 
are  adequate  to  protect  the  public  from 


the  acute  developmental  health  effect, 
unless  new  data  indicate  otherwise. 

EPA  is  concerned  about  proposing  an 
MCL  significantly  above  the  MCLG, 
especially  since  the  MCLG  is  based  on 
acute  health  risks.  EPA  is  proposing  this 
level  to  honor  the  agreement  of  the 
Negotiating  Committee.  However,  EPA 
solicits  comment  on  the  following 
approaches  for  promulgating  a  final 
rule. 

(1)  EPA  could  promulgate  an  MCL  at 
the  MCLG.  Based  on  currently  available 
information,  an. MCL  of  0.08  mg/1  would 
probably  rule  out  the  use  of  chlorine 
dioxide  as  a  disinfectant,  since  it  does 
not  appear  possible  for  systems  to  meet 
simultaneously  disinfection 
requirements  and  the  resultant  chlorite 
MCL.  If  new  data  become  available 
indicating  a  NOAEL  of  1  mg/kg/day,  the 
highest  resultant  MCLG  and 
correspModing  MCL  would  likely  be  no 
more  tlian  0.3  mg/1.  An  MCL  of  0.3  mg/ 
1  for  chlorite  ion  would  allow  some 
systems  to  be  able  to  use  chlorine 
dioxide.  However,  other  water  systems, 
becau.S8  of  water  quality  parameters  that 
affecl  chlorine  dioxide  demand  and 
chigrite  ion  control,  will  not  be  able  to 
find  a  feasible  operating  region  to  use 
chlorine  dioxide,  at  least  on  a  year- 
round  basis.  EPA  would  be  concluding 
that  other  technologies  besides  chlorine 
dioxide  are  fea.sible  for  thc<!e  systems  for 
meeting  the  Stage  1  D/DBPR  and  SWTR 
(or  ESWTR,  if  such  a  rule  is  necessary), 
taking  cost  into  consideration  for 
systems  currently  using  chlorine 
dioxide.  A  regulatory  impact  analysis 
will  have  to  be  prepared  to  evaluate 
technical  feasibility,  production  of  other 
DBPs  ba.'ied  on  a  different  disinfectant, 
and  cost  considerations. 

(2)  EPA  could  prom.ulgate  an  MCL 
lower  than  the  proposed  MCL  of  1.0  mg/ 
I,  but  above  the  MCLG,  depending  upon 
all  data  that  became  available  in  the 
near  term.  In  doing  so,  EPA  would  be 
concluding  that  risks  from  other 
alternatives  are  commensurate  at  this 
level,  or  that  other  technologies,  taking 
costs  into  consideration,  are  not 
available  at  the  0.08  mg/1  level,  but  are 
available  at  a  higher  level.  EPA  would 
thus  be  indicating  that  some  systems 
must  use  chlorine  dioxide  to  meet 
disinfection  requirements,  but  can 
maintain  compliance  by  making 
operational  modifications  that  are  not 
available  to  all  systems.  This  approach 
would  more  narrowly  limit  the  use  of 
chlorine  dioxide  to  systems  with  very 
specific  source  water  or  other 
characteristics  if  use  of  chlorine  dioxide 
were  considered  essential  versus  use  of 
other  disinfectants. 

(3)  Depending  on  new  data  that 
become  available,  EPA  could 


promulgate  an  MCL  at  the  proposed 
MCL  of  1.0  mg/1  if  the  Agency 
determined  that  the  systems  currently 
using  chlorine  dioxide  could  not  meet 
disinfection  requirements  in  any  other 
feasible  manner,  taking  cost  into 
consideration. 

As  part  of  any  of  the  above 
approaches,  EPA  could  accelerate  the 
promulgation  of  NPDWRs  for  chlorine 
dioxide  and  chlorite  if  the  Agency 
believed  it  necessary  to  avoid  acute 
health  effects.  Also,  as  part  of  the  final 
rule,  EPA  would  consider  the 
appropriateness  of  the  proposed 
monitoring  requirements  and  public 
notification  language  in  light  of  the 
acute  health  effect.  Monitoring  changes 
could  include  increasing  the  sampling 
frequency,  changing  the  location  of 
monitoring,  and/or  changing  the 
determination  of  compliance.  These 
changes  may  result  in  requirements 
similar  to  these  for  chlorine  dioxide 
(e.g.,  daily  measurements  within  the 
distribution  system  to  determine 
compliance). 

In  making  its  final  decision,  EPA  will 
consider  a  number  of  factors:  the  risk 
which  would  be  posed  from  chlorite 
and  chlorine  dioxide  compared  to  the 
risk  from  other  contaminants  if  chlorine 
dioxid,"  were  not  used,  the  uncertainty 
in  tl'ose  risk  estimates,  the  feasibility  of 
using  other  means  of  control,  andthe 
cost  of  those  cthar  control  mechanisms. 

EPA  requests  comments  on  the  above 
approaches  for  regulating  chlorite. 
Specifically,  EPA  requests  comment,  on 
the  following: 

—Is  the  basis  for  EPA's  MCLG  and 
concern  for  acute  health  effects 
appropriate?  See  Section  V.  for  a 
complete  discussion. 

—In  light  of  the  proposed  MCLG  and 
concern  for  acute  health  risks  that 
were  not  apparent  during  the 
negotiations,  should  EPA  accelerate 
the  promulgation  of  NPDWRs  for 
chlorine  dioxiift  and  chlorite?  If  so, 
should  EPA  set  the  MCL  at  the 
proposed  MCLG?  Should  EPA  wait 
until  more  data  become  available,  as 
agreed  upon  during  the  negotiations, 
before  promulgating  an  MCL?  Such 
data  will  be  available  through  CMA. 
CMA  is  conducting  health  effeds 
studies  to  fill  data  gaps  for  chlorine 
dioxide  and  chlorite.  EPA  will 
evaluate  these  data  (which  are 
scheduled  to  be  available  prior  to  rule 
promulgation)  to  help  determine  what 
changes  to  the  MRDLG  and  MRDL 
may  be  warranted. 
—Are  there  any  particular  water  quality 
characteristics  for  systems  currently 
using  chlorine  dioxide  which  make  it 
ineffective  to  use  any  other 
disinfection  technology? 


What  are  the  lowest  chlorite  levels  these 
systems  can  achieve?  What 
technologies  would  need  to  be 
adopted  and  at  what  costs  if  such 
systems  with  these  particular  water 
quality  characteristics  would  no 
longer  use  chlorine  dioxide  to  meet 
the  other  regulatory  criteria  proposed 
herein? 

—Should  EPA  set  the  chlorite  MCL  al  a 
level  so  that  chlorine  dioxide  remains 
a  viable  disinfection  alternative  for 
some  systems  even  if  this  level  is 
above  the  MCLG?  If  so,  what  would  lie 
the  rationale  for  doing  so? 

—Is  1.0  mg/I  the  lowe.st  level  that 
systems  needing  chlorine  dioxide  can 
reliably  achieve? 

—How  should  EPA  change  the 
compliance  monitoring  requironienls 
for  chlorite  to  reflect  concern  about 
acute  effects?  Should  such  changes 
include  increasing  the  frequency  or 
changing  the  location  of  monitoring  to 
be  similar  to  those  for  chlorine 
dioxide?  How  would  the  MCL  bo 
affected  by  changes  in  the  monitoring 
requirements? 

—How  should  EPA  change  tho  public 
notification  requirements  for  chiorile 
to  refiect  concern  about  acule  eifects? 

D.  Chlorine  MRDL  and  BAT 

The  chlorine  MRDL  has  bi>ttn  .set  at 
the  MRDLG  of  4.0  m^\,  with 
compliance  being  ba.sed  on  a  running 
annualaverago  of  monthly  averages  of 
samples  taken  in  the  distribution 
system.  A  nmning  armual  average  was 
used  as  the  basis  for  compliance 
because  health  effects  are  long  term  (see 
Section  V.). 

There  vviH  be  no  additional 
monitoring  required  by  Subpart  H 
systems  to  comply  with  this 
requirement,  since  samples  thst  are 
already  required  to  be  taken  by  systems 
to  comply  with  the  Surface  Water 
Treatment  Rule  (see  40  CFR  141.74)  may 
be  used  to  demonstrate  complianc-e  with 
the  MRDL.  The  samples  required  under 
the  SWTR  are  used  to  demonstrate 
compliance  with  the  requirement  for 
maintenance  of  a  residual  in  the 
distribution  system  (in  effect,  a  floor  or 
minimum);  the  samples  required  under 
this  rule  would  set  a  maximum  or 
ceiling  for  chlorine  levels. 

Additional  monitoring  is  required  for 
systems  that  use  only  ground  water  not 
under  the  direct  influence  of  surface 
vvater  to  comply  with  this  requirement, 
since  samples  are  not  already  required 
to  be  taken  by  these  systems.  However, 
this  sampling  may  be  required  to 
comply  with  the  forthcoming  Ground 
Water  "Disinfection  Rule  (GWDR)  to  be 
proposed  at  a  later  date.  If  such 
monitoring  is  required  by  the  GWDR, 
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one  set  of  samples  vill  be  allowed  to  be 
used  to  demonstrate  compliance  with 
both  the  MRDL  in  tHis  rule  and  the 
distribution  system 
requirements  in  the 
Since  compliance 
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Tionitoring 

GWDR. 

is  based  on  an 


annual  average,  the  MRDL  does  not 
apply  to  individual  samples,  which  are 
allowed  to  be  higher  than  the  MRDL.  In 
addition,  allowing  individual  samples 
to  exceed  the  MRDL  gives  the  system 
operator  the  flexibili  ty  to  address  short- 
term  microbiologica  problems  caused 
by  distribution  system  line  breaks, 
storm  runoff  events,  source  water 
contamination,  or  a  ass  connections, 
EPA  believes  that  it  is  essential  that 
system  operators  are  aware  of  the 
flexibility  that  this  rile  gives  them  in 
addressing  specific  microbiological 
threats  without  wonying  about  violating 
an  MRDL.  For  this  n  ason,  the  definition 
of  "maximum  residi  al  disinfectant 
level"  proposed  todi  y  in  §  141.2 
specifically  allows  higher  disinfectant 
levels  for  the  two  dii  infectants  with 
long-term,  but  not  slort-term.  effects 
(chlorine  and  chlora  mines),  while 
pointing  out  that  increasing  levels  of 
chlorine  dioxide  to  i  ddress  short-term 
problems  is  not  allowed  (because  of  the 
short-term  health  efl  jcts — see  Section 
v.).  The  Agency  belisves  that  even  if 
systems  must  increa  «  disinfectant 
levels  to  address  spe  cific  contamination 
problems,  they  will  1  te  able  to  meet  the 
MRDL  on  an  annual  basis. 

E.  Chloramine  MRDL  and  BAT 

The  chloramine  V  RDL  has  been  set  at 
the  MRDLG  of  4.0  m  »/l,  with 
compliance  based  or  a  running  annual 
average  of  monthly  i  verages  of  samples 
taken  in  the  distribu  ion  system.  A 
running  annual  avenge  was  used  as  the 
basis  for  compliance  because  health 
effects  are  long  term  (see  Section  V.). 
The  Negotiating  Con  mittee  considered 
a  range  of  4  to  6  mg/  and  chose  4  mg/ 
1.  This  decision  was  )ased  on 
compliance  being  de  termined  by  a 
running  annual  aver  ige  rather  than  by 
individual  samples.  Also,  4  mg/1  was 
thought  to  be  the  lov  est  feasible  MRDL 
for  some  systems  tha  t  would  not 
compromise  microbial  protection. 
Residual  disinfectan  demand  could  be 
reduced  by  addition!  1  precursor 
removal,  but  the  Negotiating  Committee 
agreed  that  precursoi  removal  beyond 
that  achieved  by  enhanced  coagulation 
or  enhanced  softenin  i  should  not  be 
required  in  Stage  1. 1  PA  requests 
comment  on  what  le  'el  would  be 
feasible  to  achieve  b;  most  systems 
without  increasing  n  icrobial  risk. 

There  will  be  no  ac  ditional 
monitoring  required  5y  Subpart  H 
systems  to  comply  w  ith  this 


requirement,  since  samples  that  are 
already  required  to  be  taken  by  systems 
to  comply  with  the  Surface  Water 
Treatment  Rule  (see  40  CFR  141.74)  may 
be  used  to  demonstrate  compliance  with 
the  MRDL.  The  samples  required  under 
the  SWTR  are  used  to  demonstrate 
compliance  with  the  requirement  for 
maintenance  of  a  residual  in  the 
distribution  system  (in  effect,  a  floor  or 
minimum);  the  samples  required  under 
this  rule  would  set  a  maximum  or 
ceiling  for  chloramine  levels. 

Additional  monitoring  is  required  for 
systems  that  use  only  ground  water  not 
under  the  direct  influence  of  surface 
water  to  comply  with  this  requirement, 
since  samples  are  not  already  required 
to  be  taken  by  these  systems.  However, 
this  sampling  may  be  required  to 
comply  with  the  forthcoming  Ground 
Water  Disinfection  Rule  (GWDR)  to  be 
proposed  at  a  later  date.  If  such 
monitoring  is  required  by  the  GWDR, 
one  set  of  samples  will  be  allowed  to  be 
used  to  demonstrate  compliance  with 
both  the  MRDL  in  this  rule  and  the 
distribution  system  monitoring 
requirements  in  the  GWDR. 

Since  compliance  is  based  on  an 
annual  average,  the  MRDL  does  not 
apply  to  individual  samples,  which  are 
allowed  to  be  higher  than  the  MRDL.  In 
addition,  allowing  individual  samples 
to  exceed  the  MRDL  gives  the  system 
operator  the  flexibility  to  address  short- 
term  microbiological  problems  caused 
by  distribution  system  line  breaks, 
storm  runoff  events,  source  water 
contamination,  or  cross  connections. 

EPA  believes  that  it  is  essential  that 
system  operators  are  aware  of  the 
flexibility  that  this  rule  gives  them  in 
addressing  specific  microbiological 
threats  without  worrying  about  violating 
an  MRDL.  For  this  reason,  the  definition 
of  "maximum  residual  disinfectant 
level"  proposed  today  in  §  141.2 
specifically  allows  higher  disinfectant 
levels  for  the  two  disin£ictants  with 
long-term,  but  not  short-term,  effects 
(chlorine  and  chloramines),  while 
pointing  out  that  increasing  levels  of 
chlorine  dioxide  to  address  short-term 
problems  is  not  allowed  (because  of  the 
short-term  health  effects — see  Section 
v.).  The  Agency  believes  that  even  if 
systems  must  increase  disinfectant 
levels  to  address  specific  contamination 
problems,  they  will  be  able  to  meet  the 
MRDL  on  an  annual  basis. 

F.  Chlorine  Dioxide  MRDL  and  BAT 

EPA  has  proposed  the  MRDLG  for 
chlorine  dioxide  at  0.3  mg/L  (see  section 
V  of  this  preamble).  The  derivation  of 
the  MRDLG  includes  an  uncertainty 
factor  of  three  to  address  one  data  gap 
(i.e.,  lack  of  a  2-generation  reproduction 


study).  In  the  near  future,  it  is 
tentatively  planned  that  health  effects 
studies  on  the  impact  of  chlorine 
dioxide  in  drinking  water  will  be  - 
performed  to  resolve  the  data  gap 
concerning  reproductive  effects. 

Chlorine  dioxide  is  used  in  Europe  as 
a  residual  disinfectant,  while  in  the  U.S. 
it  is  used  for  disinfection  or  oxidation 
within  the  treatment  plant.  Because 
chlorine  dioxide  residuals  are  short- 
lived, they  are  typically  not  detected  in 
distribution  systems.  When  chlorine 
dioxide  residuals  are  analyzed,  the 
presence  of  other  oxidants  (e.g.. 
chlorine,  chlorite,  and  chlorate)  must  be 
subtracted  out  from  a  total  oxidant 
measurement.  In  a  method  where  the 
value  is  obtained  by  difference,  there  is 
a  limit  to  how  low  a  quantitative 
measurement  can  be  made.  The  PQL  for 
chlorine  dioxide  residuals  is  probably  in 
the  range  of  0.5  to  1.0  mg/L. 

Systems  must  monitor  for  chlorine 
dioxide  daily  since  there  are  acute 
health  effects.  Monitoring  must  be 
conducted  at  the  entrance  to  the 
distribution  system,  since  the 
concentration  of  chlorine  dioxide  will 
not  increase  in  the  distribution  system. 
If  monitoring  indicates  that  the 
concentration  of  chlorine  dioxide 
exceeds  the  MRDL,  the  system  is  then 
required  to  conduct  additional 
monitoring  in  the  distribution  system. 
This  monitoring  consists  of  three 
samples  taken  the  day  following  an 
exceedance  of  the  MRDL  at  specific 
locations  within  the  distribution  system 
considered  to  be  those  most  likely  to 
have  the  highest  levels  and  depend  on 
the  type  and  location  of  residual 
disinfection.  For  systems  that  use 
chlorine  dioxide  or  chloramines  to 
maintain  a  residual  in  the  distribution 
system,  or  that  use  chlorine  with  no 
booster  chlorination  after  the  water 
enters  the  distribution  system,  three 
samples  must  be  taken  as  close  as 
possible  to  the  first  customer  at  intervals 
of  at  least  six  hours.  For  systems  that 
use  chlorine  to  maintain  a  disinfectant 
residual  in  the  distribution  system,  and . 
have  one  or  more  locations  within  the 
distribution  system  where  additional 
chlorine  is  added  (i.e.,  booster 
chlorination),  samples  must  be  taken  at 
the  following  locations:  One  as  close  as 
possible  to  the  first  customer,  one  in  a 
location  representative  of  average 
residence  time,  and  one  near  the  end  of 
the  distribution  system  refiecting 
maximum  residence  time.  These 
additional  samples  must  be  taken  each 
day  following  any  sample  taken  at  the 
entrance  to  the  distribution  system  that 
exceeds  the  MRDL. 

Compliance  is  based  on  samples  taken 
both  at  the  entrance  to  the  distribution 


system  and  in  the  distribution  system.  If 
one  or  more  of  the  samples  taken  in  the 
distribution  system  exceed  the  MRDL, 
the  system  has  an  acute  violation  and 
must  take  immediate  corrective  action 
to  lower  the  level  of  cWorine  dioxide 
and  make  appropriate  public 
notification.  If  two  consecutive  samples 
taken  at  the  entrance  to  the  distribution 
system  exceed  the  MRDL  (and  none  of 
the  required  samples  taken  in  the 
distribution  system  exceed  the  MRDL). 
the  system  has  a  nonacute  violation  and 
must  take  corrective  action  to  lower  the 
level  of  chlorine  dioxide  and  make 
appropriate  public  notification.  If  a 
required  sample  is  not  taken,  the  system 
must  treat  it  as  if  the  sample  had  been 
taken  and  exceeded  the  MRDL. 
Therefore,  failure  to  take  one  or  more  of 
the  additional  distribution  system 
samples  the  day  following  a  sample 
taken  at  the  entrance  to  the  distribution 
system  that  exceeds  the  MRDL  is 
considered  an  acute  violation.  Failure  to 
take  a  sample  at  the  entrance  to  the 
distribution  system  the  day  following  a 
sample  taken  at  the  entrance  to  the 
distribution  system  that  exceeds  the 
MRDL  is  considered  a  nonacute 
violation. 

The  Negotiating  Committee  agreed  to 
propose  0.8  mg/L  as  the  MRDL  for 
chlorine  dioxide  with  certain 
qualifications  and  reservations: 

(1)  A  two-generation  reproductive 
study  would  be  completed  for 
consideration  in  the  final  Stage  1  rule. 
If  this  study  indicates  there  is  no 
concern  from  reproductive  effects  at  the 
proposed  MRDL,  unless  public 
comments  otherwise  influence  the 
Agency,  then  the  proposed  MRDL 
would  remain  the  same  as  proposed  (0  8 
mg/1). 

(2)  If  no  new  health  effects  studies 
become  available  on  reproductive 
effects,  the  chlorine  dioxide  MRDL  will 
be  reassessed.  It  will  be  necessary  to  re- 
e.\amine  the  tradeoffs  and  regulatory 
impacts  of  a  lower  chlorine  dioxide 
MRDL  in  light  of  the  positive  aspects  of 
chlorine  dioxide  disinfection  and 
control  of  chlorination  DBFs.  EPA 
would  probably  promulgate  a  final 
MRDL  that  is  the  higher  of  the  MRDLG 
or  the  detection  level  because  the  health 
effects  are  acute.  Issues  that  would  be 
considered  include  new  information  on 
health  effects  of  other  disinfectants. 

As  part  of  the  above  approaches,  EPA 
could  accelerate  the  promulgation  of  an 
NPDWRs  for  chlorine  dioxide  if  the 
Agency  believed  it  necessary  to  avoid 
acute  health  effects.  In  making  its  final 
decision,  EPA  will  consider  a  number  of 
factors:  The  risk  which  would  be  posed 
from  chlorite  and  chlorine  dioxide 
compared  to  the  risk  from  other 


contaminants  if  chlorine  dioxide  were 
not  used,  the  uncertainty  in  those  risk 
estimates,  the  feasibility  of  using  other 
means  of  control,  and  the  cost  of  those 
other  control  mechanisms. 

EPA  requests  comments  on  the  above 
approaches  for  regulating  chlorite. 
Specifically,  EPA  requests  comment  on 
the  issues  identified  earlier  in  the 
chlorite  subsection. 

Regardless  of  the  final  MRDL  value, 
the  Negotiating  Committee  agreed  on 
the  following  monitoring  program  to 
protect  against  the  risk  of  a  reproductive 
endpoint  due  to  short-term  exposure  to 
a  high  dose  of  chlorine  dioxide:  the 
entry  point  to  the  distribution  system 
will  be  measured  daily.  If  any  day's 
value  exceeds  the  MRDL,  sampling  will 
be  initiated  in  the  distribution  system. 
If  the  second-day  plant  effluent  is  also 
above  the  MRDL,  but  distribution 
system  samples  are  less  than  the  MRDL. 
then  the  utility  will  be  in  violation  (but 
this  would  not  be  considered  an  acute 
violation);  the  lower  concentration  of 
chlorine  dioxide  in  the  distribution 
system  will  minimize  the  risk  to 
consumers  due  to  the  lower  level  of 
exposure.  If  chlorine  dioxide  is  detected 
at  a  level  greater  than  the  MRDL  in  the 
distribution  system,  then  the  utility 
would  be  considered  in  acute  violation 
because  the  risk  to  susceptible 
consumers  (i.e..  pregnant  women)  is 
higher.  By  monitoring  chlorine  dioxide 
residuals  daily  in  the  treatment  plant, 
utilities  can  work  best  at  minimizing 
exposure  in  the  distribution  system. 

G.  Basis  for  Analytical  Method 
Requirements 

The  SDWA  directs  EPA  to  set  an  MCL 
for  a  contaminant  "if,  in  tlie  judgment 
of  the  Administrator,  it  is  economically 
and  technologically  feasible  to  ascertain 
the  level  of  such  contaminant  in  water 
in  public  water  systems."  (SDWA 
section  1401(l)(c)(ii)|  To  make  this 
threshold  determination  for  the 
disinfectants  and  disinfection  by- 
products (DBFs)  proposed  today.  EPA 
evaluated  the  availability,  costs,  and 
performance  of  analytical  techniques 
which  measure  these  disinfectants  and 
DBFs.  This  evaluation  is  discussed 
below.  EPA  also  considered  the  ability 
of  laboratories  to  measure  consistently 
and  accurately  at  the  maximum  residual 
disinfectant  level  (MRDL)  or  the 
maximum  contaminant  level  (MCL)  of 
each  contaminant.  The  ability  to 
measure  consistently  and  accurately  at 
25  and  50  percent  of  the  total 
trihalomethane  (TTHM)  and  haloacefic 
acid  (HAAS)  MCLs  was  also  evaluated 
in  order  to  ensure  that  measurements  for 
allowing  reduced  monitoring  can  be 
made  reliably. 


The  reliability  of  analytical  methods 
is  critical  at  the  MRDL  or  MCL  and  at 
levels  which  allow  reduced  monitoring. 
Therefore,  each  analytical  method  was 
evaluated  for  lack  of  bias  (i.e.  accuracy 
or  recovery)  and  precision  (good 
reproducibility)  at  these  concentrations 
for  each  contaminant.  The  primary 
purpose  of  the  evaluation  was  to 
determine:  (1)  Whether  analytical 
methods  exist  to  measure  disinfectants 
and  DBFs;  (2)  reasonable  expectations  of 
technical  performance  by  analytical 
laboratories  at  the  MRDL  or  MCL  levels 
and  at  the  levels  which  allow  reduced 
monitoring  for  TTHMs  and  HAAS;  and 
(3)  analytical  costs. 

In  selecting  analytical  methods,  EPA 
considered  the  following  factors: 

(a)  Reliability  (i.e.,  precision/ 
accuracy)  of  the  analytical  results; 

(b)  Specificity  in  the  presence  of 
interferences; 

(c)  Availability  of  enough  equipment 
and  trained  personnel  to  implement  a 
national  monitoring  program  (i.e., 
laboratory  availability); 

(d)  Rapidity  of  analysis  to  permit 
routine  use;  and 

(e)  Co.st  of  analysis  to  water  supply 
systems. 

Several  analytical  methods  are 
described  and  discussed  below.  EPA 
refers  readers  to  the  published  methods 
for  additional  information  on  the 
precision,  accuracy  and  qualify  control 
requirerjjents  of  the  proposed  analytical 
methods. 

1.  Disinfectants 

Today's  rule  proposes  monitoring 
requirements  to  ensure  compliance  with 
proposed  maximum  residual 
disinfectant  levels  for  chlorine, 
chloramines,  and  chlorine  dioxide. 
Analytical  methods,  most  of  which  have 
been  in  use  for  years,  exist  to  measure 
these  residuals.  There  are  additional 
analjlical  techniques  available  for 
measuring  disinfectant  residuals 
(AWWARF.  1992)  that  are  not  proposed 
in  today's  rule  because  they  are  not 
written  in  a  standard  format  that  is 
readily  available  to  the  public.  Nine 
disinfectant  methods  are  proposed  in 
today's  rule  (Table  IX-2).  Most  of  the 
proposed  methods  are  in  use.  because 
they  were  promulgated  with  the  Surface 
Water  Treatment  Rule  (SWTR).  (54  PR 
27486.  June  29,  1989) 


38770 


Falcral  Register  /  Vol.  59.  No.  145  /  Friday.  July  29.  1994  /  Proposed  Rules 


Table  IX-2.— Trtci^osED  Methods 

FOR  DliilNFECTANTS 


Disinfectant 
nieasurement 


Chlorine  as  free  or 
total  resKJual  ctito- 
nne.  chloram»nes 
as  comtMned  or 
total  residual  chJo- 
rine. 

ChkKme  as  free  resid- 
ual ctiiorine. 

Chlonne  or 
Ctiloramtnes  as 
total  residual  cMo- 
rine 


Chlorine  Dioxide  as 
residual  chloririe  di- 
oxide. 
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Proposed  methods 


4500-<JI  D    Ampero- 
metnc  Titration. 

4500-CI  F    DPD 
Ferrous  Titnoietnc. 

450a-aG    DPD 
Cotorimetric. 

|*500-aH 
Syringaldazir>e 
(FACTS) 

»50a-CIE  Low- 
Level  Ampero- 
metric. 

|(500-ai 
kxJometnc  Elec- 
trode. 

ISOO-ClOj  C  Amper- 
ometric  Titration. 

I6OO-CIO2D    DPD 

ISOO-CIOi  E    Am- 
perometnc  Trtra- 
bon. 


Proposed  methods  ar*  in  "Standard  f^ettv 
ods  for  the  Examipation  of  Water  arxl 
Wastewater."  I8th  Editjpn,  American  PutJiic 
Health  Association.  An^ncan  Water  WorVs 
Association,  and  Water 
tion.  1992. 


Environment  Federa- 


ni 


icn 


pnm 


The  disinfectant  re^ 
proposed  in  today's 
based  on  evaluations 
results  of  an  evaluati 
methods  that  were  ^ 
the  SWTR.  In  todays 
proposes  to  withdraw 
408F.  which  was  prorj 
measurement  of  chlor 
the  SV\TR.  EPA  is  als<  1 
methods  (Standard 
and  4500-CI  I)  that 
omitted  from  the  SWTfR 
CI  H  and  I  would  be 
compliance  monitorir  5 
and  the  0/DBP  rule.  Ii 
proposes  to  update  all 
disinfectant  methods 
promulgated  in  1989 
the  versions  that  will 
with  the  D/DBF  rule, 
allow  laboratories  to 
versions  of  these 
compliance  monitorin  i 
residuals. 

Standard  Method 
from  the  17th  and  su 
of  Standard  Methods 
difHcult  to  use.  and 
several  other  available 
superior  to  it.  Since 
if  any,  laboratories  us€ 
withdrawal  should  hav 
the  regulated 

In  evaluating  disin 
methods  for  use  undei 
considered,  but  did 
EPA  and  two  Standart 


dual  methods 
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hat  included  the 
made  for  the 
ulgated  with 
■ule.EPA 
Standard  Method 
ulgated  for 
ne  residual  under 
proposine  two 
Methods  450*-Cl  H 
wf  re  inadvertently 

Methods  4500- 
a|)proved  for 

under  the  SWTR 
addition.  EPA 
of  the 
which  were 

th  the  SWTp,  to 
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"his  update  will 
the  most  recent 
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of  disinfectant 


use 


4(  8F  was  dropped 
b  sequent  editions 
tiecause  it  is 
use  there  are 
methods  that  are 

believes  few. 
Method  408F. 
e  little  effect  on 
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fqctant  residual 
the  SWTR  EPA 
;  promulgate,  five 
Methods.  The 


seven  methods  were  rejected  for  the 
following  reasons.  EPA  methods  330.1 
to  330.5  for  firee  and  total  chlorine 
measurement  were  not  promulgated 
because  equivalent  methods  published 
by  Standard  Methods,  which  contained 
more  up-to-date  and  complete 
descriptions  of  required  analytical 
procedures,  were  available.  The  five 
EPA  methods  have  not  been  updated 
since  1979.  while  new  editions  of 
Standard  Methods  are  issued 
periodically  to  include  all  applicable 
improvements  made  to  the  methods 
during  the  interim.  Standard  Method 
4500-CI  B  (lodometric  I)  was  not 
promulgated  with  the  SWTR  because  it 
cannot  measure  chlorine  accurately  at 
concentrations  of  less  than  1  mg/L. 
Standard  Method  4500-CI  C  (lodometric 
II)  was  not  promulgated  because  it  is  not 
sensitive  enough  for  drinking  water 
analyses.  For  these  same  reasons.  EPA  is 
not  proposing  these  seven  methods  in 
today's  rule. 

EPA  is  aware  that  all  of  the 
disinfectant  methods  proposed  today 
are  subject  to  interferences,  especially 
when  used  to  measure  low 
concentrations  of  disinfectant  residuals. 
However,  when  procedures  specified  in 
the  methods  are  followed,  the  methods 
can  be  used  to  indicate  compliance  with 
the  minimum  disinfectant  residual 
concentrations  proposed  in  today's  rule 
(AWWARF.  1992).  EPA  is  soliciting 
information  on  improvements  which 
may  have  been  made  to  these  methods, 
but  that  are  not  reflected  in  the  18th 
edition  of  Standard  Methods.  EPA  is 
also  seeking  information  on  new 
methodology  that  may  be  applicable  for 
compliance  monitoring.  New  methods 
must  provide  demonstrated  advantages 
over  the  current  methods  and  have  the 
potential  for  being  distributed  in  a 
standard  format  in  the  time  frame  of  this 
regulation. 

EPA  is  aware  that  several  vendors 
manufacture  or  may  manufacture  test 
kits  that  are  based  on  DPD  colorimetric 
Standard  Methods  4500-CI  G  and  4500- 
CIO2  D.  If  Methods  4500-CI  G  and 
4500-CIO2  D  are  promulgated  under  the 
D/DBP  rule.  EPA  proposes  that  kits 
using  the  same  chemistry  as  these 
methods  be  approved  for  compliance 
monitoring  for  chlorine  and  chlorine 
dioxide,  respectively,  provided  the  State 
also  approves  of  their  use. 

EPA  believes  that  the  analytical 
methods  being  proposed  today  are 
within  the  technical  and  economic 
capability  of  many  laboratories.  For 
example,  utility  laboratories  are 
currently  using  the  proposed 
disinfectant  methods  to  measure 
disinfectant  residuals  under  the  SWTR. 
The  analytical  cost  is  estimated  at  $10 


to  $20  per  sample.  Costs  will  vary  with 
the  laboratory,  analytical  technique 
selected,  number  of  samples,  and  other 
factors.  EPA  believes  these  costs  are 
affordable. 

Below  is  a  descf^ption  of  the 
analytical  methods  proposed  for 
compliance  with  the  proposed  MRDLs. 
The  three  disinfectant  residuals  are 
measured  and  reported  as  follows: 
chlorine  as  free  or  total  chlorine; 
chloramines  as  combined  or  total 
chlorine;  and  chlorine  dioxide  as 
chlorine  dioxide.  For  information  on  the 
precision  and  accuracy  of  these 
methods.  EPA  refers  the  readers  to  the 
written  methods  and  to  AWWARF. 
1992.  EPA  requests  public  comments  on 
the  technical  adequacy  of  these 
proposed  analytical  techniques. 

a.  Amperometric  Titration  Method 
(SM  4500-CI  D)  for  chlorine  and 
chloramines.  Free  residual  chlorine  is 
measured  by  adjusting  the  pH  of  the 
sample  to  between  6.5  and  7.5  followed 
by  titration  to  the  endpoint  with  a 
phenylarsine  oxide  reducing  solution. 
Total  residual  chlorine  is  measured  by 
adding  potassium  iodide  to  the  sample, 
adjusting  the  pH  to  between  3.5  and  4.5. 
and  titrating  with  phenylarsine  oxide  to 
the  endpoint.  Chloramines.  as  combined 
chlorine,  are  determined  by  subtracting 
the  result  of  the  free  residual  chlorine 
measurement  from  the  total  residual 
chlorine  measurement  in  the  same 
sample.  A  microammeter  is  used  to 
detect  the  endpoints  in  each  titration. 
Commercial  titrators  are  considered  to 
have  detection  limits  as  low  as  20  ^g/ 

L  (as  CI2}.  but  the  limit  of  detection 
depends  on  the  type  of  water  sample 
(AWWARF.  1992).  Since  interferences 
may  account  for  a  high  percentage  of  the 
instrument  response  at  low 
concentrations,  results  in  samples  with 
low  concentrations  of  free  or  total 
chlorine  should  be  used  with  caution 
(AWWARF.  1992).  EPA  believes  the 
working  range  for  this  method 
adequately  covers  the  proposed  MRDLs 
for  free,  combined,  and  total  chlorine 
residuals. 

b.  Low  Level  Amperometric  Titration 
Method  (SM  4500-CI  E)  for  chlorine  and 
chloramines  measured  as  total  residual 
chlorine.  This  method  utilizes  the  same 
principle  as  the  amperometric  titration 
method  listed  above.  This  method 
modifies  SM  4500-CI  D  by  using  a  more 
dilute  concentration  of  phenylarsine 
oxide  titrant  and  a  graphical  procedure 
to  determine  the  endpoint.  Use  of  this 
method  is  recommended  when  the  total 
chlorine  residual  is  less  than  or  equal  to 
0.2  mg/L  as  CI2.  This  method  will  show 
a  positive  bias  if  other  oxidizing 
reagents  are  present  in  the  water 
sample.  Since  SM  4500-CI  E  is  only 


applicable  to  measuring  total  residual 
chlorine,  it  cannot  be  used  to 
differentiate  between  free  and  combined 
residual  chlorine. 

c.  DPD  Ferrous  Titrimetric  Method 
(SM  4500-CI  F)  for  chlorine  and 
chloramines.  When  the  proper  sample 
pH  is  chosen,  this  method  can 
differentiate  between  free  chlorine, 
monochloramine,  dichloramine,  and 
total  chlorine.  The  color  produced  by 
the  reaction  of  the  chlorine  species  with 
the  DPD  dye  slowly  disappears  as  the 
sample  is  titrated  with  ferrous 
ammonium  sulfate.  The  amount  of 
titrant  corresponds  to  the  concentration 
of  chlorine  species  being  measured. 
This  method  is  proposed  for  the 
determination  of  free,  combined,  and 
total  residual  chlorine. 

d.  DPD  Colorimetric  Method  (SM 
4500-CI  G)  for  chlorine  and 
chloramines.  The  method  utilizes  the 
same  principle  as  SM4500-C1  F  except 
that  the  color  produced  is  read  by  a 
colorimeter  and  the  concentrations  of 
free  and  total  chlorine  are  calculated 
after  standardization.  Combined 
residual  chlorine  is  the  sum  of  the 
monochloramine  and  dichloramine 
measurements.  Total  residual  chlorine 
is  the  sum  of  free  and  combined 
residual  chlorine.  This  method  is 
proposed  for  the  determination  of  free, 
combined,  and  total  residual  chlorine. 

e.  Syringaldazine  (FACTS)  Method 
(SM  4500-CI  H)  for  chlorine.  The 
reagent,  syringaldazine,  is  oxidized  by 
free  chlorine  on  a  1:1  basis  to  produce 
a  color  which  is  determined 
colorimetrically.  The  pH  of  the  sample 
must  be  maintained  at  approximately 
fi.7  to  stabilize  the  color  formed.  This 
method  is  proposed  for  the 
determination  of  free  residual  chlorine. 

f.  lodometric  Electrode  Technique 
(SM  4500-CI  I)  for  chlorine  and 
chloramines.  This  method  involves  the 
direct  potentiometric  (electrode) 
measurement  of  iodine  released  when 
potassium  iodide  is  added  to  an 
acidified  sample  containing  chlorine.  A 
platinum-iodide  electrode  pair  is  u.sed 
in  combination  to  measure  the  liberated 
iodine.  This  method  is  proposed  for  the 
determination  of  total  residual  chlorine. 

g.  Amperometric  Method  I  (SM  4500- 
ClO;  C)  for  chlorine  dioxide  residuals. 
This  titration  method  is  an  extension  of 
SM  4500-CI  D  (which  measures 
chlorine).  By  sequentially  performing 
four  titrations  at  different  sample  pH 
with  phenylarsine  oxide,  four  chemicals 
(free  chlorine,  monochloramine, 
chlorite,  and  chlorine  dioxide)  may  be 
determined  by  a  method  of  differences. 
This  method  is  proposed  for  the 
determination  of  chlorine  dioxide 
residuals. 
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h.  DPD  Method  (SM  45OO-CIO2  D)  for 
chlorine  dioxide.  This  method  is  an 
extension  of  the  DPD  method  for 
chlorine  (SM  4500-CI  F).  Chlorine 
dioxide  appears  in  the  first  step  of  this 
procedure,  but  only  to  the  extent  of  one- 
fifth  of  its  available  oxidation/ reduction 
potential.  This  potential  arises  from  the 
reduction  of  chlorine  dioxide  in  the 
sample  to  chlorite.  Af^er  a  pH 
adjustment  and  the  addition  of  a  buffer, 
a  color  is  produced  which  corresponds 
fo  the  chlorine  dioxide  content  of  the 
sample.  This  method  is  proposed  for  the 
determination  of  chlorine  dioxide 
residuals. 

i.  Amperometric  Method  II  (4500- 
CIO2  E)  for  chlorine  dioxide.  This 
titration  method  is  similar  to  SM  4500- 
CIO2  C  which  is  described  above.  The 
method  can  measure  chlorine  dioxide  in 
samples  which  contain  free  chlorine 
and  other  interfering  compounds.  The 
method  can  measure  a  wide  range  of 
chlorine  dioxide  concentrations  in 
drinking  water  samples.  Dilute  (0.1  to 
10  mg/L)  and  concentrated  (10  to  100 
mg/L)  concentrations  of  chlorine 
dioxide  are  measured  by  varying  the 
size  of  the  drinking  water  sample  and 
the  concentration  of  the  titrating 
solution.  This  method  is  proposed  for 
the  determination  of  chlorine  dioxide 
residuals. 

2.  By-Producfs 

Six  analytical  methods  for 
measurement  of  inorganic  and  organic 
disinfection  by-products  (Table  IX-3) 
are  proposed  and  discussed  in  parts  3 
and  4. 

Table  IX-3.— Proposed  Methods 
FOR  Disinfection  By-products 


Contaminant 

Methods' 

Trihalomethanes 

Haloacefic  Acids 

Bromate,  Chlorite  

502.2.524.2.551. 
552.1.6233  8. 
300.0. 

'  EPA  f^^ethod  502.2  is  in  the  manual  "Meth- 
ods for  the  Determination  of  Organic  Conv 
pounds  in  Drinking  Water".  EPA/600/4-  88/ 
039,  July  1991.  NTIS  publication  PB91- 
231480.  EPA  Method  551  is  in  the  manual 
"Methods  for  the  Determination  of  Organic 
Compounds  in  Drinking  Water— Supplement 
I".  EPA/600/4-90/020.  July  1990,  NTIS  PB91- 
146027.  EPA  Methods  524.2  and  552.1  are  in 
the  manual  "Methods  for  ttie  Determination  of 
Organic  Compounds  in  Drinking  Water — Sup- 
plement II",  EPA/600/R-92/129,  August  1992 
NTIS  PB92-207703.  EPA  Method  300.0  is  in 
the  manual  "Methods  for  the  Determination  of 
Inorganic  Substances  in  Environmental  Sam- 
ples". EPA'600/R/93/10O-Draft.  June  1993. 
Standard  Method  6233  B  is  in  "Standard 
Methods  for  the  Examination  of  Water  and 
Wastewater,"  i8th  Edition,  American  Public 
Health  Association,  American  Water  Works 
Association,  and  Water  Environment  Federa- 
tion. 1992. 


3.  Organic  By-Product  Methods 

EPA  is  proposing  five  methods  (Table 
IX-3)  for  the  analysis  of  two  classes  of 
organic  disinfection  by-products — total 
trihalomethanes  (TTHMs)  and 
haloacetic  acids  (five)  (HAA5). 
Compliance  with  the  0.08  mg/L  TTHM 
MCL  will  be  determined  by  summing 
the  concentration  of  each  of  four 
trihalomethanes  (bromoform, 
chloroform,  dibromochloromethane  and 
bromodichioromethane)  as  measured  in 
a  drinking  water  sample  by  EPA 
Methods  502.2  or  524.2  or" 551.  EPA  is 
also  proposing  to  withdraw  approval  of 
two  EPA  methods  which  use  older 
technology  and  have  been  superseded 
by  Methods  502.2  and  551. 

Compliance  with  the  HAAS  MCL  of 
0.060  mg/L  will  be  determined  by 
summing  the  concentration  of  each  of 
five  haloacetic  acids  (mono-,  di-,  and 
trichloroacetic  acids;  mono-  and 
dibromoacetic  acid.s)  as  measured  in  a 
drinking  water  sample  with  EPA 
Method  552.1  or  Standard  Method  fS233 
B.  The  haloacetic  analytical  methods 
tan  also  measure  a  sixth  haloacetic 
(bromochloroacetic)  acid.  Since  this 
acid  may  be  considered  in  a  future 
disinfection  by-product  control 
regulation.  EPA  encourages,  but  does 
not  require,  water  systems  to  measure 
and  report  occurrences  of 
bromochloroacetic  acid  in  samples 
analyzed  for  HAAS  MCL  compliance 
monitoring. 

EPA  believes  the  analytical  methods 
being  proposed  today  are  within  the 
technical  capability  of  many 
laboratories  and  within  the  economic 
capability  of  the  regulated  community. 
The  analytical  cost  for  trihalomethane 
(THM)  analysis  is  estimated  to  be  from 
$50  to  $100  per  sample.  There  is 
generally  no  additional  cost  for  THM 
measurements  if  Method  502.2  or  524.2 
is  used  fo  measure  volatile  organic 
compounds  (VtXis)  in  the  same  sample. 
The  analytical  cost  for  haloacetic  acid 
analysis  is  estimated  at  $150  fo  $250  per 
sample;  adding  bromochloroacetic  acid 
to  the  analysis  should  not  significantly 
change  the  cost.  Actual  costs  may  vary 
with  the  laboratory,  analytical  technique 
selected,  the  total  number  of  samples, 
and  other  factors. 

Today's  proposed  requirements 
would  impose  little  or  no  extra 
trihalomethane  monitoring  on 
community  water  systems  serving 
populations  of  10,000  or  more  because 
most  of  these  systems  must  routinely 
monitor  for  THMs  under  the 
Trihalomethane  rule  |44  FR  68264. 
November  29.  1979|.  Monitoring  for 
haloacetic  acids  will  increase  each 
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system's  analytical  c  osts  but  EPA 
believes  these  costs  ire  affordable. 

With  the  exception  of  EPA  Method 
551.  the  proposed  niethods  for 
measuring  trihalomc  thanes  are  in 
widespread  use.  Mo  « than  700 
laboratories  are  pres  jntly  certified  to 
measure  THMs.  Mar  y  of  these 
laboratories  use  Met  lods  502.2  and 
524.2  to  comply  wit  i  VOC  and  THM 
monitoring  requiren  ents  and  MCLs. 
EPA  believes  there  ii ;  adequate 
laboratory  capacity  lar  trihalomethane 
analysis.  EPA  expec  s  that  many  of 
these  laboratories  wi  11  become  certified 
to  conduct  analysis  ( if  haloacetic  acids 
in  drinking  water  samples. 

The  methods  for  measuring  haloacetic 
acids  are  new  and  ndt  in  widespread 
use.  These  compoun  ds  have  been 
included  in  several  (  f  EPA's  Water 
Supply  (WS)  perfom  lance  evaluation 
(PE)  studies,  and  the  number  of 
participants  has  incr  sased  with  each 
successive  study.  In  :he  WS  31  study, 
twenty-five  laboratoi  ies  reported  data 
for  all  five  of  the  hal  )acetic  acids 
covered  in  today's  proposed  rule, 
compared  to  sixteen  laboratories  in  the 
WS  29  study.  These  iata  were  produced 
using  a  liquid-liquid  extraction  method. 
Based  on  the  availab  e  PE  data,  EPA 
believes  the  haloacetic  acid  methods 
can  provide  reliable  iata  at  the 
proposed  MCLs.  EPi* ,  is  aware  that 
many  utility  laboratc  ries  are  developing 
analytical  capability  for  haloacetic 
acids,  and  commerciil  laboratories  are 
receiving  requests  fri  im  utilities  for 
haloacetic  acid  anal)  ses.  Therefore.  EPA 
believes  there  will  b(  adequate 
laboratory  capability  by  the  time 
compliance  monitor!  ng  for  haloacetic 
acids  is  required. 

a.  Trihalomethane  Methods.  Presently 
EPA  Methods  501.1,  501.2.  502.2.  and 
524  2  are  approved  fi  ir  compliance  with 
total  trihalomethane  monitoring 
requirements  under  '  0  CFR  141.30.  For 
reasons  discussed  be  ow,  EPA  proposes 
to  withdraw  Method  i  501.1  and  .501,2. 
and  to  approve  a  nev  ■  method  (EPA 
Method  551)  for  trihi  lomethane 
compliance  measure  nents. 

Method  502.2,  Vol  itile  Organic 
Compounds  in  Watei  by  Purge  and  Trap 
Capillary  Column  Ga  s  Chromatography 
with  Photoionizatior  and  Electrolytic 
Conductivity  Detectc  rs  in  Series,  and 
Method  524.2,  Meast  rement  of 
Purgeable  Organic  C( impounds  in  Water 
by  Capillary  Column  Purge  and  Trap 
Capillary  Column  Ga  s  Chromatography/ 
Mass  Spectrometry,  ( re  widely  used  for 
THM  and  VOC  analy  «s.  Readers  are 
referred  to  previous  notices,  52  FR 
25690  (July  8. 1937)  i  md  56  FR  3548 
(January  30. 1991).  fc  r  discussions  and 
descriptions  of  these  methods.  Method 


502.2  requires  a  photoionization 
detector  and  an  electroljlic  conductivity 
detector,  configured  in  series,  to 
measure  aromatic  or  unsaturated  VOCs 
by  photoionization.  and  other  VOCs  and 
THMs  by  electrolytic  conductivity.  If 
only  Tlflvfs  are  to  be  determined  in  a 
sample.  Method  502.2  may  be  used 
without  the  photoionization  detector. 

EPA  proposes  to  withdraw  approval 
of  EPA  Methods  501.2  and  501.1  for 
TTHM  compliance  monitoring.  Method 
501.2.  which  uses  a  liquid-liquid 
extraction  technique,  and  Method  501.1. 
which  uses  a  purge-and-trap  sparging 
technique,  have  not  been  updated  since 
1979.  Both  methods  use  packed  column 
technology.  Packed  columns  have  less 
resolving  power  than  capillary  columns, 
which  often  limits  their  use  to  very 
simple  analyses.  This  is  one  of  the 
reasons  that  Methods  501.1  and  501.2 
are  only  promulgated  for  trihalomethane 
monitoring. 

Packed  column  technology  is 
becoming  obsolete,  and  capillary 
columns  are  required  in  most  modern 
gas  chromatographic  methods  that  have 
been  developed  for  compliance 
monitoring.  In  a  rule  which  was 
published  on  August  3.  1993  (58  FR 
41344),  EPA  encourages  the  use  of 
capillary  column  methods  for  THM 
analysis,  and  announces  discontinuance 
of  technical  support  for  packed  column 
methods.  As  laboratories  replace  their 
gas  chromatographs  over  the  next  few 
years,  EPA  believes  most,  if  not  all. 
laboratories  will  acquire  capillary 
column  instruments  because  they  offer 
greater  flexibility  in  the  number  of 
anal>1es  that  can  be  measured  (W.L. 
Budde.  19921. 

The  Agency  has  promulgated  (58  FR 
41344)  two  capillary  column  methods 
(EPA  Methods  502.2  and  524.2)  that  can 
replace  Method  501.1.  Today  EPA  is 
proposing  a  capillary  column  method 
(EPA  Method  551)  for  trihalomethane 
monitoring  that  can  replace  Method 
501.2.  Withdrawal  of  EPA  Methods 
501.1  and  501.2  would  not  become 
effective  until  18  months  after  today's 
rule  is  promulgated,  so  laboratories 
would  be  able  to  use  these  methods  for 
several  more  years.  EPA  does  not 
believe  that  withdrawal  of  the  methods 
will  adversely  affect  laboratories  over 
this  time  frame. 

EPA  Method  551.  Determination  of 
Chlorination  Disinfection  Byproducts 
and  Chlorinated  Solvents  in  Drinking 
Water  by  Liquid-  Liquid  Extraction  and 
Gas  Chromatography  with  Electron 
Capture  Detection,  is  proposed  for  THM 
compliance  measurements.  It  is  a  liquid- 
liquid  extraction  method  applicable  to 
the  determination  of  a  variety  of 
halogenated  organic  compounds. 


In  Method  551  the  ionic  strength  of  a 
35-mL  drinking  water  sample  aliquot  is 
adjusted  using  sodium  chloride,  and  the 
sample  is  extracted  with  2-mL  of 
methyl-tert-butyl  ether.  If  only  THMs 
are  to  be  measured,  pentane  can  be  used 
as  the  extracting  solvent  provided  the 
quality  control  requirements  specified 
in  Method  551  are  met.  When  pentane 
is  used.  Method  551  is  very  similar  to 
liquid-liquid  extraction  Method  501.2. 
EPA  believes  laboratories  wishing  to  use 
liquid-liquid  e,xtraction  to  measure 
THMs  will  prefer  Method  551  to 
Method  501.2. 

b.  THM-Sample  Dechlorination.  All  of 
the  promulgated  and  proposed  methods 
for  THM  compliance  analysis  require 
that  the  THM  formation  reaction  be 
halted  by  addition  of  a  reagent  that 
removes  all  free  chlorine  from  the 
sample.  EPA  provides  the  following 
guidance  to  help  laboratories  correctly 
preserve  samples  for  compliance  with 
proposed  and  existing  (40  CFR  141.^0 
and  141.133)  THM  monitoring 
requirements.  The  Agency  believes  that 
this  guidance  is  warranted  because 
many  preservation  procedures  are 
available,  depending. on  the  method, 
and  because  laboratories  may  wish  to 
measure  VOCs  and  THMs  in  a  single 
analysis. 

Laooratories  must  carefully  follow  the 
preservation  procedure  described  in 
each  method,  especially  the  order  in 
which  reagents  are  added  to  the  sample. 
The  methods  allow  analysts  to  choose 
among  four  reagents  (ammonium 
chloride,  ascorbic  acid,  sodium  sulfite, 
or  sodium  thiosulfate)  to  dechlorinate  a 
water  sample.  These  reagents  remain 
available  for  use  but.  with  one 
exception.  EPA  strongly  recommends 
the  use  of  sodium  thiosulfate  for  the 
analyses  of  THMs,  since  EPA  has  the 
most  performance  data  with  this 
chemical.  The  exception  is  that  ascorbic 
acid  should  be  used  when  sulfur 
dioxide  will  interfere  with  analyses  that 
are  performed  using  a  mass 
spectrometer.  Samples  dechlorinated 
with  ascorbic  acid  must  be  acidified 
immediately,  as  directed  in  the  method. 

c.  Haloacetic  Acid  Methods.  Standard 
Method  6233  B  and  EPA  Method  552.1 
are  relatively  new,  use  capillary 
columns,  and  are  proposed  today  for 
measurement  of  five  haloacetic 
(monochloroacetic,  dichloroacetic, 
trichloroacetic;  monobromoacetic  and 
dibromoacetic)  acids.  As  discussed 
above,  EPA  recommends  that 
bromochloroacetic  acid  also  be 
measured  with  these  methods. 

Standard  Method  6233  B,  Micro 
Liquid-Liquid  Extraction  Gas 
Chromatographic  Method  for  Haloacetic 
Acids,  was  developed  by  several 


labonftories.  mckiding  EPA.  Vne 
analytical  procedures  used  in  Meftliod 
6233  B  are  equivalent  and  very  samilar 
to  those  used  w  the  30-mL  cxtractwwi 
optJOB,  wfaich  is  described  in  EPA 
Met  hod  552.  Del  erm  inttion  of 
Haloacetic  Acids  in  ttroking  \V«t«r  t»y 
Liquid-Liqatd  Extractioa, 
DerivatizaAion,  aod  Gas  Ch«>ina;ogr»p(hy 
with  Electrcm  Capture  Oeteclion  HPA 
ronsidfa-ed  proposing  both  naettiods; 
however,  Method  552  oontaiRs  4  3a-K)L 
and  a  lOO-nLextractiaa  optioQ.  EPA 
believes  that  the  lOO-mLevtraotioa 
option  OSes  a  ifuHntitatkm  ^i*d 
calibration  procedure  thai  w\i\  r«a 
produce  accefitabie  reaitts  for 
coraplj,inae  wth  today's  moniUTrtng 
requirements.  Also,  the  perftrniaiwe 
data  for  the  30-mL  extract ioa  option  is 
more  oorajri^ely  preseeted  is  Method 
6233  B.  For  purposes  of  today's  rale, 
EPA  believes  thai  Method  «233  B  is 
more  oomplete  and  «asiar  to  tifte  <h«i) 
Method  552.  Laboratories,  wiiich  have 
been  usiag  tke  30-niL  extraaion  apiioR 
in  Method  552,  wil]  have  a»  trouble 
swifchicg  to  Method  6233  S.  f  f  EPA 
revises  Method  552,  it  may  be  ap^aroved 
in  the  final  rula 

In  Method  6233  B,  the  pH  of  a  30-niL 
drinkiiig  water  sample  is  adjusted  to  0-5 
or  less,  and  the  ionic  strw^gih  of  the 
sample  is  increased  by  adding  sodium 
sulfate.  The  arids  are  extracT«J  into  3- 
mL  of  methyl-tert-butyl  ether  IMTBE). 
Exactly  2-mL  of  the  extract  is  transferred 
to  a  volumetric  f^ask  and  the  volume  is 
reduced  to  approximately  1.7-raL. 

The  hak>ac!etic  acids,  which  have 
been  concentrated  in  the  MTBE  extract, 
are  converted  to  methyl  esters  trsing  a 
dihite  .solution  of  diazon»ethane  in 
MTBE.  Tbe^xtrart,  whidh  now  contains 
the  methyl  esters  of  the  haloacetic  acids, 
is  analyzed  «sing  capillary  cohimn'gas 
chromatography  withefeohrjnTraptBre 
defeciion. 

Theanaljticalmethodiscalihrated 
and  the  haioacetic  acids  are  quantitated 
usir^  standards  with  a  known 
toncenhation  of  each  haloacetic  «cid. 
These  standards  are  called  aqueous 
procedural  standards  because  they  are 
prepared  ia  reagent  water  and  tresded 
exactly  like  a  drinking  wafer  sr:m{»le. 
This  means  that  the  standards  are 
carried  throu^  the  extraction, 
derivatization.  and  chromatographic 
steps  of  the  method.  A<j«eou8  standa«is 
vyrhich  are  analyzed  in  this  way 
automaticaHy  correct  for  the  method 
bias  that  occurs  when  any  of  the 
haloacetic  adds  are  not  completely 
extjactad  bom  the  driolOi^  water 
sample  -with  the  solvent  MTBE. 

EPA  Method  552.1.  Determination  of 
Haloacetic  Acids  and  Dalapon  in 
Drinking  Water  by  Ion-Exchange  Liquid- 


Sofid  Extraction  and  Gas 
CJiromatogiaf^  with  an  Electron 
Capture  Detector,  is  a  liquid-soTid 
extraction  method  which  does  not 
reqwire  the  tree  of  diazoroethane.  It  is 
proposed  today  for  five  haloacetic  acids. 

In  Mertjod  S52.1,  a  l<JO--mL  sample 
alicjaot  is  adjusted  to  pH  5.0  and 
extracted  with  a  preconditioned 
miniatirre  anion  exchange  cohjmn.  The 
hakacetic  acids  are  eluted  from  the 
coimnn  with  small  aliqmfts  of  acidic 
methane?.  A1^  the  addition  of  a  small 
voiome  of  MTBE  as  a  t»-solvent,  the 
acids  are  conTerted  to  their  methyl 
esters  directly  in  the  acidic  methanol. 
The  methyl  esters  are  partitioned  into 
the  MTBE  phase  and  identified  and 
measured  by  capillary  column  ^as 
chromatography  with  electron  capture 
detection. 

4.  Inorganic  By-Produd  Me^jkod 

EPA  is  proposing  Method  300.fl, 
OefterminstSon  of  Inorganic  Amorre  by 
Ion  CSiromatography,  Tor  analysis  of  the 
inorganic  disinfeotion  hy-prodiicts 
«»vered  in  today "s  proposed  rule — 
bromateand  chlorife  IT(*le  IX-3). 
Method  300.0  ratrst  he  modified  as 
.  sped  fied  hetow  to  adequately  measure 
bromate  at  the  MCL  pmjposed  in  today's 
rule.  This  method  is  presently  approved 
for  the  analysis  of  nitrate  and  nitrite  in 
drizikiBg  water  under  40  CFR  141.23. 
The  method  is  x^escrfited  below, 
additional  information  may  he  found  in 
the  May  22, 19fi9  notice  l54  FR  22097). 

Method  30G.0  reqiiii-es  an  ion 
chromalograph  and  an  ion 
chromatographic  colnmn.  Ion 
chromatography  is  conducted  in  many 
laboratories  because  it  can 
simultaneously  measure  many  anions  of 
interest— bromide,  chloride,  fluoride, 
nitrate,  nitrite^  orthopbosphate,  sulfate^ 
bromate.  chkirite.  and  chlorate.  Method 
300.0  spedfies  ttie  two  columns  that  are 
required  to  separate  and  measure  the 
ions  of  interest.  The  AS9  column  is  used 
to  measure  t^lorite,  dalorate,  and 
bromate.  This  column  has  the  advanta^ 
that  it  separates  the  chlorate  ion  from 
the  nitrate  ion. 

EPA  behaves  that  Method  ."JOao  is 
within  the  technical  capability  of  many 
laboratories  and  within  the  ecoiwim ic 
capability  of  the  regulated  community. 
The  analytical  cost  of  bromate  and 
chlorite  analysis  is  estimated  to  range 
from  $50  to  $lt)0  per  sample.  Actual 
costs  may  vary  with  the  laboratory,  the 
total  rramber  of  samples,  and  other 
factors.  EPA  believes  the  analytical  costs 
for  bromate  and  chlorite  ion  monitoring 
are  affordable. 

Under  the  requirements  set  fbith  in 
this  proposed  role,  raonitorii^  for  the 
bromate  ion  would  apply  to  water 


systems  \ising  osjoae  in  the  ti»atnK>nl 
train.  Monitoring  for  the  chlorite  %oa 
would  apply  to  systems  osii^  chlorine 
dioxide.  Sixux  utilities  raniy  use  both 
ozone  and  diioriae  dioxitie.  fl»ost 
systems  will  use  Method  300:0  (o 
measure  only  bromate  or  onJy  chlonie 
for  (xunpiiaace  with  tbe  MCLs  pioposed 
in  today's  rule. 

EPA  WS  PE  studies  indicate  thai  a<3 
increasing  number  of  l^Kuatories  have 
the  capability  to  measure  bromate  and 
ciilorite.  The  lowest  cAoceotralioa  of  the 
bromate  ion  is  a  P£  sample  to  date  was 
30  ng/L  in  WS  31.  Twenty-three 
laboratories  reported  data  a«d  65%  of 
them  were  within  ±50%  of  the  tr»«j 
value.  Chlorite  ion  concentxalious  have 
ratted  from  \QQ  to  460  ftg/L  in  studies 
WS  29  thro4^  WS  31.  The  peroentaf^ 
of  laboratories  ^ujccesshtlly  «eeti^ 
±50%  of  the  ime  value  acceptaoce 
criteria  ranged  from  fiS  to  96%.  These 
data  indicate  that  adequate  laboratory 
capacity  will  be  available  by  iivd  limae 
the  comphance  mooiloring 
requirements  proposed  m  this  rule 
become  effective. 

EPA  has  evaluated  Method  300X2, 
modifications  to  the  method,  and  the 
results  from  PE  studies  to  determiae  the 
feasibility  of  oblaioiixg  reliable 
measurements  at  the  MCLs  proposed  in 
today's  rule  lor  chlorite ajuJ  bronate. 
Based  on  this  evalttatiou.  EPA  believes 
that  Method  300.0  can  easily  provide 
reliable  niaXa  at  the  proposed  MCL  for 
chlorite.  To  i«!iably  measure  biomate  at 
the  proposed  MCL.  Method  30aO  must 
be  tnodified  to  improve  the  seusitrvity 
of  the  analysis.  The  modifications^ 
whicb  are  discussed  h(sio\M,  involve 
changes  to  the  infection  voiuine  and  to 
the  eluent. 

a.  Bromate  Ion.  EPA  is  awtare  thai  the 
current  version  of  Method  ZiXlQ  is  iM>t 
sensitive  enough  to  measure  bromate 
ion  concentrations  el  the  proposed 
MCL  Method  300X1  is  more  sensitivtr  to 
bromate  if  a  weaker  ion 
chromatographic  eluent  is  used.  In  a 
recent  EPA  study,  Hautxoaa  &  BoJyard 
(1992]  successfully  used  a  borate.'rather 
than  a  carbonate,  eluenl  to 
chromatc^raphically  measure  hmmate 
ion  concentrations  in  drinkLqg  water. 
This  alternate  eluent  reduced  baseline 
noise,  thereby  iiicreasif^g  the  method 
sensitivity.  The  detectioa  limit  for 
bromate  can  be  further  reduced  by 
increasing  the  volume  of  sample  thai  is 
injet:ted  into  the  ion  chrotnatograph 
(from  50  to  200  jiL)  and  by  further 
decreasing  the  coocentration  of  the 
borate  eluent  to  18mM  NaOH/72  niM 
H^BO,  iHautman.  1993).  These  are 
aixeptable  modilicaUans  to  Method 
300 D.  The  quality  coxUroI  requirements, 
which  must  be  met  when  a  weaker 
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Bolyard.  1992)  that  successfully  used  a 
borate  eluent  to  chromatographically 
separate  bromate  and  chloride.  The 
study  demonstrated  that  the.se 
conditions  can  be  used  to  measure  other 
anions  for  which  ion  chromatography  is 
an  approved  compliance  monitoring 
technique.  The  second  solution  to  the 
chloride  interference  is  to  remove 
chloride  from  the  sample  by  filtering  it 
through  a  silver  filter  before  injecting  it 
into  the  ion  chromatograph  (Kuo  et  al., 
1990).  Both  of  these  solutions  are 
permitted  as  part  of  EPA  Method  300.0 
provided  the  quality  control 
requirements,  which  are  specified  in  the 
method,  are  met. 

EPA  prefers  the  first  solution  (borate 
as  eluent)  to  the  chloride  interference 
problem,  because  it  lowers  the  baseline 
noise,  thereby  increasing  the  method's 
sensitivity  for  all  anions  in  the 
analytical  scope  of  the  method. 
However,  in  some  waters,  chloride  ion 
concentrations  are  too  high,  and  a  silver 
filter  must  be  used  to  remove  excess 
chloride.  EPA  cautions  that  silver  will 
leach  from  the  filters  into  the  sample.  If 
the  leachate  is  not  removed  from  the 
sample,  it  will  contaminate  the  ion 
chromatographic  column.  Since  a 
contaminated  column  cannot  be  used  to 
measure  chloride  or  bromide  ion 
concentrations,  the  leachate  must  be 
removed  by  filtering  the  sample  through 
an  ion  chromatographic  chelate 
cartridge  prior  to  injection  into  the  ion 
chromatograph  (Hautman,  1992). 
Another  alternative  is  to  dedicate  an  ion 
chromatographic  column  to  bromate 
analysis,  since  silver  interferes  only 
with  the  analysis  of  chloride  and 
bromide,  not  bromate,  ions. 

Compliance  with  the  bromate  MCL 
under  today's  rule  is  determined  by 
analyzing  samples  collected  at  the 
entrance  point  to  the  distribution 
system.  EPA  does  not  believe  an  ozone 
residual  will  exist  at  this  sampling 
point,  so  the  reactions  that  cause 
bromate  formation  should  be  complete. 
Bromate  does  not  decompose  after  it  is 
produced.  As  a  result,  Method  300.0 
does  not  require  the  use  of  a 
preservative  for  bromate  samples.  EPA 
is  soliciting  any  data  that  demonstrate 
the  need  for  a  preservative  in  samples 
collected  at  this  sampling  point  for 
measurement  of  bromate. 

b.  Chlorite  Ion.  EPA  considered  other 
available  methods  for  the  measurement 
of  the  chlorite  ion.  For  example,  chlorite 
ion,  chlorate  ion,  and  the  disinfectant 
chlorine  dioxide  can  be  measured  by 
amperometric  or  potentiometric 
measurements  of  iodine,  which  is 
formed  from  the  reaction  of  these 
chemicals  with  iodide  ion.  EPA 
recognizes  that  these  methods  may  be 


useful  to  utility  operators  for  routine 
operational  monitoring  of  unit 
processes.  Their  use  is  encouraged  for 
such  work  when  an  ion  chromatograph 
is  not  available  at  the  treatment  plant. 
However,  EPA  does  not  believe  that 
these  methods  are  suitable  for 
compliance  monitoring,  because 
chlorite  is  determined  by  a  method  of 
differences  rather  than  direct 
measurement.  EPA  believesjhat  the  ion 
chromatography  method  is  the 
compliance  technique  of  choice,- 
because  it  provides  a  direct 
measurement  of  each  inorganic  DBP 
anion.  Method  300.0  is  also  a  very 
versatile  method  with  an  analytical 
scope  that  includes  several  other  ions 
that  are  commonly  present  in  drinking 
water  samples.  Therefore,  Method  300.0 
is  the  only  method  proposed  for  chlorite 
ion  monitoring  in  today's  rule. 

Utilities  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  will  have  the 
ions,  chlorite  and  chlorate,  in  the 
treated  water.  Using  Method  300.0. 
chlorate  can  be  measured  along  with 
chlorite  at  little  or  no  extra  cost.  Since 
chlorate  may  be  considered  in  a  future 
disinfection  by-product  control 
regulation,  utilities  are  encouraged,  but 
not  required,  to  obtain  data  on  chlorate 
concentrations  in  their  water. 

Since  the  chlorite  ion  reacts  with  free 
residual  chlorine  and  with  metal  ions 
such  as  nickel  and  iron,  it  is  not  stable 
in  some  drinking  water  matrices 
(Hautman  &  Bolyard,  1992).  Method 
300.0  addresses  this  problem  by 
requiring  the  addition  of 
ethylenediamine  (EDA)  as  a 
preservative,  if  samples  cannot  be 
analyzed  for  the  chlorite  ion  within  10 
minutes  of  sample  collection.  If  the 
chlorite  ion  is  measured  in  samples 
with  a  chlorine  dioxide  residual,  the    • 
sample  must  also  be  sparged  with 
nitrogen  at  the  time  of  collection  to 
remove  the  chlorine  dioxide  residual. 
EPA  is  interested  in  learning  whether 
there  are  vendors  who  are  willing,  or 
would  be  willing  in  the  future,  to  sell 
high  purity  chlorite  standards  to 
laboratories  performing  analyses  for 
chlorite. 

.  Other" Parameters — Total  Organic 
Carbon,  Alkalinity  and  Bromide 

Table  IX-4.— Proposed  Analytical 
Methods  FOR  Other  Parameters 


Parameter 

Method ' 

Total  Organic  Cartxjn 

5310  C    Persulfate- 

Ultravidet  Oxida- 

- . 

tion. 

5310  D    Wet  Oxida- 

tion 

TAat£  lX-4.— Proposed  Amlyticpl 
Methods  for  Other  Param- 
eters—Cootiruiecl 


Parameter 


Alkafcnfty  _.. 


Bromide 


MeltodI* 


2320  8,310.1,0- 

1067-8SB 

TUnfTietnc. 
M 030-65 

EteOiometnc. 
30ai)    lionCNoma- 

-togcaph)^. 


'  EPA  Mc?thod  300.0  is  w  the  rranual  "Uettv 
ods  fof  tt>e  DtAwmnatton  <j»  ♦f>orgaf<c  St*)- 
stances  ire  Enyironmentai  Sanp.e5"  EPhiQ\JO/ 
R/93/i0a--Oraft,  June  1933.  EPA  Method 
310.1  is  in  me  manual  "Methods  <of  Cheoncal 
Analysis  o(  Water  and  Wastes'.  EPA/'6G0/4- 
79-020,  Mar^  1983,  ^^■^S  PBdA-meSTJ 
Standa'd  Mettods  2320B,  SSIOB  aaO  5310C 
are  in  Standard  Methods  tcx  the  £jiamir,3'-3i3 
of  Water  arid  Wastewater,  i8th  Edi:iorv  Amer- 
tcan  Pubic  heaftn  Assoaat»on,  Arr^ertcan 
Water  Wor*-s  Assooahofi,  and  Water  Env^on- 
ment  Fa^.-atioa  19S2.  Melhod  D-1067-e8B 
is  in  the  "Ar>nual  Book  <A  ASTV  Standards", 
Vol.  11.01.  American  Society  for  Tesjinq  and 
Malerrals.  1993.  Method  1-1030-85  js  in  Tech- 
rMQues  ta  Wat&r  Resources  tnyesttgoftons  of 
ttie  U-S.  Geotegtca!  Survey,  Boot,  5,  Chaptsr 
A-1.  3rd  ed.,  U.S.  Go\«mn>ent  Prinkrvs  QSice, 
1989.  •a^^'v-^ 

Total  organfc  carbon,  alkalir-ity,  and 
bromide  are  not  covm«d  by  proftjsed 
MRDLs  or  MCLs  in  today's  rule.  As 
explained  in  Sections  VIU  aod  IX  of  tJiis 
notice,  EPA  is  proposing  mouitoriiig 
requirements  for  some  or  ail  of  these 
parameters  at  systems  that  need  to  use 
the  results  to  comply  with  certaio 
treatment  requirements.  To  ecsure 
accurate  measurement  of  these 
parameters,  EPA  proposes  the  following 
analytical  metiiods. 

a.  Total  organic  carbon  (TOCj 
methods.  Several  analytical  methods 
«xist  to  measure  total  organic  carboa; 
two  Standard  Methods  are  proposed  in 
today's  rule  (Table  IX-4).  TOC 
measurements  are  conducted  in  many 
laboratories.  !n  a  recent  EPA  Water 
Pollution  PE  study  tWP  30),  541 
laboratories  reported  TOC  data.  EPA 
believes  this  response  indicates  an 
adequate  potential  laboratory  capability 
to  comply  with  the  requirements  of 
today's  rule.  EPA  believes  t^ese 
methods  are  wit^iin  the  tecknical  and 
economic  capability  of  many 
laboratories.  The  analytical  cost  for  TOC 
analyses  is  estimated  h)  range  from  $50 
to  $75  per  sample.  Actual  costs  may 
vary  with  the  laboratory,  analytical 
technique  selerted,  Hx  total  number  of 
samples,  and  other  factors.  EPA  believes 
that  the  costs  for  TOC  monitoring  are 
afibrdabie. 

Today's  rule  proposes  monitoring  for 
TOC,  not  disKolved  organic  carbon 
(DOCJ.  TOC  is  the  sum  of  tke 
undissdwed  «ad  dissolved  orgjmic 


carbon  in  tfae  watw  cample.  DOC  « 
dtfferentiated  finom  TOC  by  filtermg  the 
sample  with  a  rery  fiae<0.«$.|»i)  filter. 
Today's  nile  «ped5es  that  TOC  samples 
are  not  to  be  filtered  ejtoepl  to  i>e«nove 
turl»dity,  wkicfe  k  kaowa  to  iEtf?ri«re 
with  accnrste  TOC  raeasurewent  when 
the  sanapie  turbidity  is  greater  t*»an  1 
NTU.  A  TOC  sample  caa  be  fihered  to 
remove  turbidity  provided  a  prewashed. 
glass-fiber  filter  with  a  laige  t5-  to  10- 
lun)  pore  siae  is  used.  As  an  ahemative 
to  fiherisig,  the  TOC  sample  can  be 
diluted  with  organic-free  reagent  water 
in  order  to  redi*re  the  tiirbidity 
interference  EPA  solicits crsmnenls  on 
the  proposed  tarb.»dity  ihresfeoid,  and 
on  the  sample  filtratiwi  procedure  as 
described  abcjve  and  in  &.e  proposed 
methods. 

EPA  .has  ev^'uEted  st^veral  methods  to 
detcmiine  the  feasitMHty  of  obtaining 
reliable  TOC  measurementK.  To  meet 
today's  proponed  rwquiremei.ts,  a  TOC 
method  must  have  a  detection  li^nit  of 
at  least  0.5Tng/L,  and  rsore  importantly 
acJtiieve  a  reproducibility  of  ±0.1  mg/L 
-  over  a  range  oJ  arvproximalely  2  to  5  mg/ 
L.  This  reproducihiJity  is  required 
because  some  sy<nems  will  have  to 
reliably  measure 0.3  rag/L  differences  in 
TOC  reraovaJ  in  several  jar  \esi  sMopJes 
to  which  progressively  greater  araouats 
of  coagulant  have  been  added  iR. 
Miltner  1993J.  KsJiable  aafiasureraent  of 
0.3  mg/L  differences  requires  t*iat  the 
e.Tor  bars  on  the  analysis  approach  ±0.1 
mg/L.  When  calculated  as  a  percent,  this 
precision  requirement  t)eoomes  ±5%  at 
2  mg/L  of  ICic,  and  ±2%  at  5  mg/L  of 
TOC.  Data  presented  in  Standard 
Method  5310  C  indic-ite  thet  this  is 
feasible,  and  Standard  Method  3310  D  is 
close  to  this  level  of  performance. 

In  a  PE  sample  prepared  for  EPA's 
W'atpr  Pollution  WP  27  study.  26  EPA 
ant!!  State  laboratories  achieved  a 
precision  of  ±0.33  nag/L  on  a  TOC 
sample  spiked  at  about  5  mg/L.  In  WP 
.30,  a  mean  value  of  8.74  ±0.79  mg/L  was 
measijred  by  the  541  laboratories  that 
reported  results.  A  subset  of  27  EPA  and 
State  laboratories  in  WF  30  reported  a 
precision  of  ±0.4  log/Lon  the  same 
sample.  EPA  solicits  comment  oo  what 
precision  can  be  routinely  expected  on 
differential  TOC  measurements  of  jar 
test  samples.  EPA  is  also  interested  in 
new  methods  or  modifications  to  the 
methods  proposed  today  that  would 
improve  the  reproducibility  of  TOC 
measuremefiL 

EPA  considered,  but  is«ot  proposing. 
Standard  Method  5310  B  because  the 
stated  detection  limit  is  1  mg/L,  which 
is  0.5  mg/L  greater  than  the  required 
TOC  detection  limit.  EPA  is  aware  that 
the  instrumentation  used  in  Method 
5310  B  is  being  ijnproved.  If  this  work 


tswiccessfuI.EPA  will  consider  the  next 
version  of  Method  5310  B  tor  its 
equivalent)  for  promulgation  in  the  ILnaJ 
rule.  The  two  methods  proposed  today 
for  TOC  measurements  are  described 
below. 

Persulfate-Ultraviolel  Oxidatioa 
Melhod  ISM  5310  q  measures  organic' 
carbon  via  intrared  absorptioa  of  the 
carbon  dioxide  gas  that  is  produt^ed 
when  the  organic  carboo  in  the  saaaple 
is  simultaneously  reacted  with  a 
persulfaU?  solution  and  irradiated  *nth 
ultrcviolel  light.  iiMM^aoic carboo  is 
removed  frcm  the  saav^  pricw  to 
analysis  by  aciditlcatian  with 
phosphoric  or  sulfuric  acid.  Cl;lar»de 
and  io'-v  sample  pH  caa  iopede  the 
analysis;  p.'w.autions  are  speciTied  in 
the  ajethod.  The  lower  limit  of  deleci  joo 
of  the  method  i6<L05  tqq/L 

Wei -Oxidatioa  Method  tSM  5310  CJ 
has  a  deiectiim  Jimit  of  0.19  mg/L  and 
is  subject  to  the  same  in1erfe.ritr»cej.  as. 
the  persuJfete-ukrEVTioiet  roehod. 
Persulfate  aj.d  phosphoric  add  ere 
added  to  the  saaiple;  the  sasapfe  is  then 
purged  with  pure  oxygen  lo  rsmove 
inorganic  carbon.  The  purged  sample  is 
sealed  in  an  ampule  aiuj  caaibasted  for 
four  hours  in  an  ovea  ^A  a  leirperiilure 
that  causes  persulfsve;ooxid!xe  organic 
carbon  to  caAoo  dioxade.  Tfce  anrpule  is 
opened  inside  a  TOC- analyzer,  afid  TOC 
is  measured  via  infrared  absorption  of 
carbon  dioxide. 

b.  Aikaiinjty  Methods.  With  t%vo 
minor  exceptions,  EPA  is  proposirrg  all 
of  the  metnods  {lahle  IX-43  which  are 
currently  approved  under  40  CF9. 
141.60  for  measurement  of  alkdinity. 
Thie  exceptions  are  that  EPA  is 
proposing  more  recent  verviorre  of  the 
alkalinity  methods,  which  arepuhh.«.hed 
by  Standard  Methods  and  the  Anierican 
Society  of  Testing  and  Materials 
(ASTMl.  In  today's  rule,  EPA  is 
proposing  Method  2320  B,  which  is  in 
the  IBth  edition  of  Standard  Methods, 
and  Method  Dl0o7-a8B,  which  is  in  the 
1993  Annual  Book  of  ASTM  Standards, 
in  lieu  of  the  versions  cited  at  40CFR 
141.89.  There  are  no  technical 
difference  between  the  proposed 
versions  and  the  currently  approved 
versions. 

EPA  is  also  aware  that  EPA  Metljc»d 
310.1,  which  uses  the  same  tcchnoiqgy 
as  Methods  2320  B  and  Dl 067-883,  has 
not  been  updated  since  1983.  The 
references  in  the  EPA  method  are 
becoming  obsolete,  and  the -equirjiJent 
methods  from  ASTM  and  Standard 
Methods  are  updated  more  reguiariy.  To 
allow  laborstaries  the  use  of  only  the 
most  current  versions  of  ©quivalenl 
methods,  EPA  may  not  proiaudg&te 
Method  310.1  with  the  fioal  D/DBP  ruie. 
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and  EPA  also  may  withdraw  approval  of 
it  under  40  CFR  l4l.89. 

To  accurately  measure  alkalinity,  the 
sample  pH  at  the  source  where  the 
sample  was  collected  must  be  recorded. 
It  is  important  to  accurately  measure 
carbon  dioxide  gas,  which  is  dissolved 
in  the  sample  and  is  a  major  contributor 
to  the  alkalinity  ofjthe  sample.  To 
minimize  loss  of  cirbon  dioxide,  the 
sample  is  collected  in  an  air  tight 
container,  and  agitation  of  the  sample  is 
kept  to  a  minimuni. 

EPA  believes  that  the  proposed 
alkalinity  methodsl  which  have  been 
used  for  years,  are  kvithin  the  technical 
and  economic  capability  of  many 
laboratories.  The  analytical  cost  of 
alkalinity  analysis  is  estimated  to  range 
from  $5  to  $10  perkample.  Actual  costs 
may  vary  with  the  laboratory,  analytical 
technique  selected!  the  total  number  of 
samples  and  other  factors.  EPA  believes 
the  analytical  costs  for  alkalinity 
monitoring  are  affc  rdable. 

EPA  believes  the  working  range  for 
each  method  adequately  covers  the 
requirements  proposed  for  alkalinity 
monitoring  in  toda  f's  rule.  All 
procedures  and  p«  cautions  listed  below 
and  in  the  methods  must  be  followed 
carefully.  Descriptions  and  more 
information  on  the  methods  are  in  the 
notices  of  August  IJB.  1988  (53  FR 
31516]  and  Octobet  19. 1990  [55  FR 
42409). 

c.  Bromide  Methbd.  EPA  Method 
300.0,  Determinati<^n  of  Inorganic 
Anions  by  Ion  Chromatography,  is 
proposed  for  measurement  of  bromide 
ion.  This  method  U  described  above 
under  inorganic  bytproduct  methods  for 
chlorite  and  broma  e.  EPA  believes  the 
working  range  for  t  lis  method 
adequately  covers  the  requirements 
proposed  for  bromi  de  monitoring  in 
today's  rule. 

EPA  believes  thai  Method  300.0  is 
within  the  technical  and  economic 
capability  of  many  laboratories.  The 
analytical  cost  of  bi  amide  analysis  is 
estimated  to  range  torn  $50  to  $100  per 


sample.  However,  i 


other  anions,  such 


as  fluoride  or  chlor  de.  are  measured  in 
the  same  sample,  tl;  e  additional  cost  for 
bromide  analysis  si  ould  be  minimal. 
Actual  costs  may  vj  ry  with  the 
laboratory,  analytic  »l  technique 
selected,  the  total  n  imber  of  samples, 
and  other  factors.  E  'A  believes  the 
analytical  costs  for  iromide  ion 
monitoring  are  affoidable. 

6.  Sources  and  Scojie  of  Future 
Analytical  Methods 

The  Standard  Me 
today's  rule  are  puhl 
edition  of  Standard 
aware  that  these  mejthods 
updated  when  the 


hods  proposed  in 
ished  in  the  18th 
Methods.  EPA  is 
will  be 
edition  is 


19th 


published.  EPA  is  also  gathering 
additional  performance  data  on  several 
EPA  methods  which  are  proposed  in 
today's  rule.  EPA  will  obtain  these  data 
from  occurrence  studies,  from 
laboratory  certification  performance 
evaluation  sample  analyses  and  from 
other  sources.  To  support  pollution 
prevention  goals  and  to  generally 
improve  the  safety  and  efficiency  of 
analytical  methods,  EPA  is  working  to 
reduce  the  volume  of  solvents  and  the 
amounts  of  potentially  hazardous 
reagents  in  EPA  methods.  Thus,  EPA 
may  revise,  improve,  or  expand  several 
EPA  methods  prior  to  promulgation  of 
the  D/DBP  rule.  Examples  of  methods 
that  EPA  or  other  organizations  might 
change  are  discussed  below. 

EPA  may  refine  the  solvent  extraction 
and  sample  preservation  procedures  in 
Method  551,  which  is  proposed  today 
for  trihalomethanes.  EPA  may  also 
extend  approval  of  EPA  Method  551  to 
compliance  measurements  of  six 
chemicals  currently  regulated  under  40 
CFR  141.24.  The  six  contaminants  are: 
carbon  tetrachloride,  trichloroethylene. 
tetrachloroethylene.  1,2-dibromoethane 
(EDB).  1.2-dibromo-3-chloropropane 
(DBCP).  and  1.1,1-trichloroethane.  EPA 
may  revise  Method  552,  merge  it  with 
Method  552.1,  and  approve  it  for  the 
analysis  of  haloacetic  acids.  EPA  may 
revise  Method  300.0  to  improve  the 
detection  limits  for  bromate  and  to 
further  eliminate  some  of  the 
interference  problems  in  the  method. 
The  Standard  Methods  organization 
may  incorporate  more  sensitive 
instrumentation  in  later  versions  of  TOC 
method  5310  B. 

To  accommodate  future 
improvements  in  analytical  methods, 
EPA  proposes  that  the  methods  in  the 
then  current  editions  of  books  published 
by  Standard  Methods  and  ASTM  and 
the  then  current  versions  of  EPA 
methods  be  cited  in  the  final  D/DBP  rule 
provided  no  unacceptable  changes  are 
in  the  later  versions  of  these  methods. 

H.  Basis  for  Compliance  Schedule  and 
Applicability  to  Different  Groups  of 
Systems.  Timing  With  Other  Regulations 

Under  the  negotiated  rulemaking  the 
Negotiating  Committee  agreed  to 
propose  three  rules:  (a)  an  information 
collection  requirements  rule  (ICR)  (59 
FR  6332),  (b)  an  "interim"  enhanced 
surface  water  treatment  rule  (ESVVTR) 
(proposed  in  today's  Federal  Register), 
and  c)  Disinfection/Disinfection  By- 
products (D/DBP)  regulations,  proposed 
herein  today.  Table  IX-5  indicates  the 
schedule  agreed  to  by  the  Negotiating 
Committee  by  which  these  rules  would 
be  proposed,  promulgated,  and  become 
effective.  Compliance  dates  for  the  ICR 
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are  indicated  under  the  columns  of  the 
Stage  2  D/DBP  rule  and  ESWTR  to 
reflect  the  relationship  between  these 
rules. 

The  Negotiating  Committee  agreed 
that  more  data,  especially  monitoring 
data,  should  be  collected  under  the  ICR 
to  assess  possible  shortcomings  of  the 
SWTR  and  develop  appropriate 
remedies,  if  needed,  to  prevent 
increased  risk  from  microbial  disease 
when  systems  began  complying  with  the 
Stage  1  D/DBP  regulations.  It  was  also 
agreed  that  EPA  would  propose  an 
interim  ESWTR  (proposed  elsewhere  in 
today's  Federal  Register)  pertaining  to 
systems  serving  greater  than  10.000 
people,  including  a  wide  range  of 
regulatory  options.  Data  gathered  under 
the  ICR  would  form  the  basis  for  (a) 
promulgating  the  most  appropriate 
criteria  among  the  options  presented  in 
the  proposed  interim  ESWTR,  and  (b) 
proposing  at  a  later  date  a  long-term 
ESWTR  pertaining  to  all  system  sizes. 
Both  of  these  rules,  if  needed,  would  be 
proposed  and  promulgated  so  as  to  be 
in  effect  at  the  same  time  that  systems 
of  the  respective  size  categories  would 
be  required  to  comply  with  new 
regulations  for  D/DBPs. 

The  Negotiating  Committee  also 
agreed  that  additional  data  on  the 
occurrence  of  disinfectants,  disinfection 
byproducts  (DBFs),  potential  surrogates 
for  DBFs,  source  water  and  within 
treatment  conditions  affecting  the 
formation  of  DBFs,  and  bench-pilot         | 
scale  information  on  the  treatability  for 
removal  of  DBF  precursors  would  be 
beneficial  for  developing  the  Stage  2  D/ 
DBF  regulatory  criteria.  . 

Prior  to  promulgating  the  interim 
ESWTR,  EPA  intends  to  issue  a  Notice    ' 
of  Availability  to:  (a)  discuss  the 
pertinent  data  collected  under  the  ICR 
rule,  (b)  discuss  additional  research  that 
would  influence  determination  of 
appropriate  regulatory  criteria,  (c) 
discuss  criteria  EPA  considered 
appropriate  to  promulgate  in  the  interim 
ESWTR  (which  would  be  among  the 
regulatory  options  of  the  proposed 
interim  ESWTR)  and  (d)  solicit  public 
comment  on  the  intended  criteria  to  be 
promulgated. 

The  Negotiating  Committee  believed 
that  the  December  1996  scheduled  date 
for  promulgating  the  Stage  1  D/DBP 
Rule  was  within  the  shortest  time 
possible  by  which  the  interim  ESWTR. 
if  necessary,  could  also  be  promulgated. 
EPA  is  proposing  that  the  Stage  1  D/DBP 
regulations  and  the  interim  ESWTR  (if 
necessary)  become  effective  on  the  same 
date  of  June  30. 1998  for  systems  using 
surface  water  and  serving  greater  than 
10.000  people. 


Time  line 


12/93 
3/94  . 

6/94  . 
8/94  . 

10/94 
1/95  . 

10/95 

11/95 

1/96  ., 

3/96  .. 
12/96 

6/97  .. 

10/97. 
12/97 
6/98  .. 

12/98 
6/00  .. 

1/02  .. 


TABLE  tX-5.-PROPosED  D/DBP,  ESWTR.  ICR  Rule  Development  Schedule 


stage  1 
DBP  rule 


Propose  required  enharwed  coagulation 
tor  systems  with  conventior^al  treatment. 
MCLs-TTHMs  (80ng/l).  HAAS  (60ng/l), 
bfomafe,  chloriie.  Disinfectant  limits. 

Close  of  public  comment  period 


Stage  2 
DBP  rule 


Propose    information    coltecfion    requtre- 

ments  for  systems  >l00h. 
Propose  Stage  2.  f^CLs  for  TTHMs  (40 

Mg/1),  HAAS  (30  ngrt),  BAT  is  precursor 

removal  witti  chlonnation. 


Promulgafe  ICR 


Systems  >100k  begin  ICR  momloring 


SW  systems  >100k,  GW  systems  >50k 
begin  bench/ptlot  studies  unless  source 
water  quality  criteria  met. 


Promulgate  Stage  1  ,.. 


Effective.  Effective  for  SW  systems  serv- 
ing greater  >lOk,  extended  compliance 
date  tor  GAC  or  membrane  technology. 

Stage  1  limits  effective  tor  surface  water 
systems  <1  Ok,  GW  systems  <1  Ok. 

Stage  1  limits  effective  for  GW  systems 
>10k  unless  Stage  2  criteria  supersede. 


ESWTR 


Systems  complete  ICR  monitonng 


Notice  of  availability  for  Stage  2 
reproposal. 

Complete  and  submit  results  of  t)ench/ 
pitof  studies. 

Initiate  reproposal— tjegm  with  3/94  pro- 
posal. 

Close  of  public  comment  period 


Propose  for  CWSs,  NTI^WSs  

Promulgate    Stage    2    tor    all    CWSs 

NTNCWSs. 
Stage  2  effective,  compliance  for  GAC/ 

membranes  by  2004. 


Propose  information  cottection  require- 
ments for  systenns  >1  Ok. 

Propose  intenm  ESWTR  for  systems 
>10k. 


Promulgate  ICR. 

Public    comment    period    for    proposed 

ESWTR  ctoses. 
Systems  >100k  begin  ICR  monitoring. 
Systems    10-1 00k    begin    source    wafer 

monitoring. 


NOA  for  monitoring  data,  direction  cl  in- 
tenm ESWTR. 

Systems  >lOk  complete  ICR  monitoring. 
ErxJ  NOA  putjiic  comment  period. 

Systems  >lGOk  complete  ICR  monitoring. 

Promulgate  interim  ESWTR  for  systems 
>lOk. 

Propose  long-term  ESWTR  for  systems 
<lOk,  possible  changes  for  systems 
>10k. 


Interim  ESWTR  effective  for  systems 
>10k.  1994-6  monitonng  data  used  to 
determine  treatment  level. 

Publish  long-term  ESWTR. 

Long-term  ESWTR  effective  for  all  system 
sizes. 


Ahhough  the  Agency  anticipates  that 
the  ICR  will  be  promulgated  later  than 
the  date  indicated  in  Table  IX-5,  FPA 
believes  that  the  long-term  schedule 
will  be  adhered  to  and  the  final  D/DBPR 
will  be  promulgated  in  December,  1996. 

EPA  is  proposing  that  systems  using 
surface  water  and  serving  fewer  than 
10,000  people  comply  with  the  Stage  1 
D/DBP  regulations  by  June  30,  2000  to 
allow  such  systems  to  also  come  into 
compliance  with  the  final  ESWTR.  EPA 
believes  that  the  June  30,  2000 
compliance  date  reflects  the  shortest 
time  possible  that  would  allow  for  the 
final  ESWTR  to  be  proposed, 
promulgated,  and  become  effective; 
thereby  providing  the  necessary 
protection  from  any  downside  microbial 
risk  that  might  othervi'ise  result  when 
systems  of  this  size  attempt  to  achieve 
compliance  with  the  Stage  1  D/DBP 
rule. 

EPA  is  also  proposing  that  systems 
using  ground  water  and  serving  greater 
than  10,000  people  would  be  required  to 
achieve  compliance  with  the  Stage  1  D/ 
DBF  rule  by  June  30.  2000.  EPA  believes 


this  is  the  earliest  date  possible  by 
which  all  ground  water  systems  of  this 
size  could  be  expected  to  achieve 
compliance  with  both  the  GWDR  and 
the  Stage  1  D/DBP  rule.  Many  ground 
water  systems  would  be  expected  la  be 
able  to  achieve  compliance  by  an  earlier 
date  but  others,  due  to  recently 
installing  or  upgrading  disinfection  to 
nieet  the  GWDR,  would  require  some 
period  of  monitoring  for  DBFs  in  order 
to  adjust  their  treatment  processes  to 
also  meet  the  Stage  1  D/DBP  standards. 

For  the  same  reasons  as  stated  above, 
EPA  is  proposing  that  systems  using 
ground  water  and  serving  10,000  or  less 
people  be  required  to  meet  the  Stage  1 
D/DBP  rule  beginning  January  1,  2002. 
The  delayed  date  for  the  gronnd  water 
systems  serving  10,000  or  less  people  is 
because  of  the  much  large  number  of 
such  systems  in  this  size  category',  and 
the  time  necessary  for  States  and 
systems  to  implement  the  GWDR. 


/.  Basis  for  Qualified  Operator 
Requirements  and  Monitoring  Plans 

EPA  believes  that  systems  that  must 
make  treatment  changes  to  comply  wMh 
requirements  to  reduce  the 
microbiological  risks  and  risks  from 
disinfectants  and  disinfection 
byproducts  should  be  operated  by 
personnel  who  are  qualified  to 
recognize  and  react  to  problems. 
Therefore,  in  today's  proposal,  the 
Agency  is  requiring  that  all  systems 
regulated  under  this  rule  be  operated  by 
an  individual  who  meets  State-specified 
qualifications,  which  may  differ  based 
on  size  and  type  of  the  system.  Subpart 
H  systems  already  are  required  to  be 
operated  by  qualified  operators  under 
the  provisions  of  the  SWTR  (40  CFR 
141.70(c)).  Current  qualification 
programs  developed  by  the  States 
should,  in  many  cases,  be  adequate  to 
meet  this  requirement  for  Subpart  H 
systems.  In  the  upcoming  Ground  Water 
Disinfection  Rule,  the  Agency  may 
require  some  or  all  ground  water 
systems  to  also  be  operated  by  qualified 
operators.  If  so,  the  qualification 
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programs  for  Subpart  i  Sfstewos,  nuy  be 
modified  to  account  b  *  tbe  differences 
between  Subpart  H  syttems  and  ground 
water  systems.  Also.  States  must 
maintain  a  register  of  lualified 
operators. 

EPA  encourages  Staies  which  do  aot 
aheady  have  operator  license 
certification  programs  in  effect  to 
develop  such  programp.  The  Negotiating 
Committee  and  Technplogies  Working 
Group  believed  that  pfoperty  trained 
personnel  were  an  essentia!  Brst  step  in 
ensuring  safer  drinking  wafer. 

Also,  systems  are  required  to  develop 
and  follow  monitoring  plans  for 
monitoring  required  u  ider  this 
proposed  rule.  Systems  may  update 
these  plans  for  reasou  including 
changes  to  the  distribi  tion  system  or 
changes  in  treatment. 

/.  Basts  far  Stagp  2  Pro  oosed  MCLs 

EPA  is  proposing  lo"  irer  MCLs  for 

TTHMs  and  total  halo  icefic  acids 
(THAAs)  for  Stage  2  to  indicate  the 
desire  to  further  decrei  ise  exposure  from 
these  chemicals  but  ali  ;o  to  lower  the 
exposure  from  other  b  products 
resulting  from  chlorini  i  reacting  with 
naturally  occurring  orj  anics.  Systems 
which  lower  tbe  levels  of  TTHMs  and 
THAAs  are  also  likely  to  lower  the 
levels  of  many  other  d  Jorination 
byproducts,  some  of  w  lich  may  pose 
addiliofial  health  risks 

The  proposed  40/30  MCL  is  based  on 
what  would  be  achievj  ble  by  most 
systems  if  they  were  tc  use  the  "best 
available  technology"  BAT)  proposed 
for  Stage  2.  The  Negoti  jting  Committee 
agreed  that  the  BAT  in  Stage  2  for 
controlhng  TTWefs  an^  THA.^s  include 
either  enhanced  coagii|atioo  and 
shallow  bed  granular  a  ilivated  carbon 
(GAClO)  or  deep  bed  gfamilar  activated 
carbon  {GAC20)  and  diiorine  as  the 
primary  and  residua)  dtsinfeclant. 

One  of  the  major  rea  ions  for  defining 
BAT  as  inclndii^  chloi  im  versus,  for 
example,  defining  BAlt  as  including 
alternative  disinfectan*;,  is  to  recognize 
the  many  benefits  erf  chlorine  as  a 
disinfectant,  espedailyi  in  preventing 
microbial  disease.  In  afdition  to  being 
a  strong  primary  disn 
residual  in  the  distrib 
prevent  becteriai  gro« 
excelfent  marker  (wheil  there  rs  an 
absence  of  chlorine)  kn  indicating 
potential  coataminatiai  from  outside 
sources  into  the  distiib^ition  system. 
EPA  bebeves  ttia!  chMine  siioulel  be 
included  in  the  BAT  d^finitio*  at  feast 
until  there  is  more  health  effects 
information  on  bjrprodicts  formed  by 
use  of  altematrve  dism  ectants. 

Canentiy  it  is  not  ch  or  whether  risks 
from  chlorination  bypr  niucts  arc  more 


ant  a  chJorine 
ion  system  helps 
)  and  is  an 


significant  than  those  formed  from  use 
of  aherrtatrre  disinfectants.  The 
Negotiating  Committee  agreed  that  EPA 
would  repropose  Stage  2  requirements 
in  1998  to  consider  new  information 
that  would  become  available,  especially 
data  on  the  heakh  effects  of  ahemative 
disinfectants. 

X.  Laboratory  Certification  and 
Approval 

EPA  recognizes  that  the  effectiveness 
of  today's  proposed  regulations  depends 
on  the  abihfy  of  laboratories  to  reliably 
analyze  the  regulated  disinfectants  and 
disinfection  byproducts  at  the  proposed 
MROL  or  MCL,  respectively. 
Laboratories  must  also  be  able  to 
measure  the  trihaiomethaixe*  and 
haloacetic  acids  at  the  proposed 
monitoring  trigger  fevels,  which  are 
between  25  and  50  percent  of  the 
proposed  MCLs  for  these  compound 
classes.  EPA  has  established  a  drinking 
water  laboratory  certification  program 
that  States  must  adopt  as  a  part  of 
primacy.  (40  CFR  142.10(b)).  EPA  has 
also  specified  laboratory  requirements 
for  analyses,  such  as  alkalinity  and 
disinfectant  residuals^  th^  must  be 
conducted  by  approved  parties.  (40  CFR 
141.89  and  141.74).  EPAs  "Manual  for 
the  Certification  of  Laboratories 
Analyzing  Drinking  Water".  EPA/570/ 
9-90/008.  specifies  the  criteria  which 
EPA  uses  to  implement  the  drinking 
water  laboratory  certification  program. 

Today  EPA  is  proposing  MCLs  for 
total  trihahjmethanes,  total  haloacetic 
acids  (HAA5),  bromate.  and  chlorite. 
EPA  is  proposing  that  only  certified 
laboratories  be  allowed  to  analyze 
samples  for  compliance  with  the 
proposed  MCLs.  For  the  disinfectants 
and  other  parameters  in  today's  rule, 
which  have  MRDLs  or  monitoring 
requirements.  EPA  is  requiring  that 
analyses  be  conducted  by  a  party 
acceptable  to  the  State. 

Performance  evaluation  (PE)  .samples, 
which  are  an  important  fool  in  EPA's 
laboratory  certification  program,  are 
provided  by  EPA  or  the  Slates  to 
laboratories  seeking  certification.  To 
obtain  and  maintain  certificatioo.  a 
laboratory  must  use  a  promulgated 
method  and  at  least  once  a  year 
successfully  analyze  an  appropriate  PE. 
sample.  In  the  drinking  water  PE 
studies.  EPA  has  samples  for  bromate. 
chlorite,  five  hafoacetic  acids,  four 
trihalomethanes.  free  chlorine,  and 
alkalinity.  EPA  has  total  chlorine  and 
total  organic  carbon  samples  in  the 
wastewater  PE  studies  and  has  the 
potential  to  provide  these  samples  for 
drinking  water  studies.  Due  to  the 
lability  of  chlorine  dioxide.  EPA  does 
not  expect  a  suitable  PE  sample  can  be 


designed  for  chlorine  dioxide 
measurements. 

A.  PE-Sampfe  Acceptance  Limits  for 
Laboratory  Certification 

Historically,  EPA  has  set  minimum  PE 
acceptance  limits  based  on  one  of  two 
criteria:  statistically  derived  estimates  or 
fixed  acceptance  limits.  Statistical 
estimates  are  based  on  laboratory 
performance  in  the  PE  study,  fixed 
acceptance  limits  are  ranges  around  the 
true  concentration  of  the  analyte  in  the 
PE  sample.  Today's  proposed  rule 
combines  the  advantages  of  these 
approaches  by  specifying  statistically- 
derived  acceptance  limits  around  the 
study  mean,  within  specified  minimum 
and  maximum  fixed  criteria. 

EPA  believes  that  specifying 
statistically-derived  PE  acceptance 
limits  with  upper  and  lower  bounds  on 
acceptable  performance  will  provide  the 
flexibility  necessary  to  reflect 
improvement  in  laboratory  performance 
and  analytical  technologies.  The 
proposed  acceptance  criteria  will 
maintain  minimum  data  quality 
standards  (the  upper  bound)  without 
artificially  imposing  unnecessarily  strict 
criteria  (the  lower  bound).  Therefore. 
EPA  is  proposing  the  following 
acceptance  limits  for  measurement  of 
bromate.  chlorite,  each  haloacetic  acid, 
and  each  trihalomethane  in  a  PE 
sample. 

EPA  proposes  to  define  acceptable 
performance  for  each  chemical 
measured  in  a  PE  sample  from  estimates 
derived  at  a  95%  confidence  Interval 
from  the  data  generated  by  a  statistically 
significant  number  of  laboratories 
participating  in  the  PE  study.  However. 
EPA  proposes  that  these  acceptance 
criteria  not  exceed  ±50%  nor  be  less 
than  ±15%  of  the  study  mean.  If 
insufficient  PE  study  data  are  available 
to  derive  tbe  estimates  required  for  any 
of  these  compounds,  the  acceptance 
limit  for  that  compound  will  be  set  at 
±50%  of  the  study  true  value.  The  true 
value  is  the  concentration  of  the 
chemical  that  EPA  has  determined  was 
in  the  PE  sample. 

EPA  recognizes  that  when  using 
multianalyte  methods,  the  data 
generated  by  laboratories  that  are 
performing  well  will  occasionally 
exceed  the  acceptance  limits.  Therefore, 
to  be  certified  to  perfono  compbarK^ 
monitoring  using  a  multianalyte 
method,  laboratories  are  required  to 
generate  acceptable  data  for  at  least  80% 
of  the  regulated  chemicals  in  the  PE 
sample  that  are  analyzed  with  the 
method.  If  fewer  than  five  compounds 
are  included  in  the  PE  sample,  data  tos 
each  of  the  anaJytes  in  that  sample  must 
meet  the  minimum  acceptance  criteria 


in  order  for  the  laboratory  to  be 
certified. 

B.  Approval  Criteria  for  Disinfectants 
and  Other  Parameters 

Today's  rule  proposes  MRDLs  for  the 
three  disinfectants — chlorine, 
chloramines,  and  chlorine  dioxide.  In 
addition,  monitoring  requirements 
(under  conditions  explained  in  sections 
VIII  and  IX  of  this  noticel  are  being 
proposed  for  total  organic  carbon  (TOC). 
alkalinity,  and  bromide;  there  are  no 
MCLs  proposed  for  these  parameters.  In 
previous  rules  (40  CFR  141.28,  .74,  and 
.89),  EPA  has  required  that 
measurements  of  alkalinity,  disinfectant 
residuals,  pH.  temperature,  and 
turbidity  be  made  with  an  approved 
method  and  conducted  by  a  party 
approved  (not  certified)  by  the  State.  In 
today's  rule.  EPA  proposes  that  samples 
collected  for  compliance  with  today's 
requirements  for  alkalinity,  bromide, 
residual  disinfectant,  and  TOC  only  be 
conducted  with  approved  methods  and 
by  a  party  approved  by  the  State. 

C.  Other  Laboratory  Performance 
Criteria 

For  all  contaminants  and  parameters 
proposed  for  monitoring  in  today's  rule, 
the  States  may  impose  other 
requirements  for  a  laboratory  to  be 
certified  or  a  party  to  be  approved  to 
conduct  compliance  analyses.  EPA 
solicits  suggestions  for  other  optional  or 
mandatory  performance  criteria  that 
EPA  or  the  States  should  consider  for 
certification  or  approval  of  laboratories. 

XI.  Variances  and  Exemptions 

A.  Variances 

Under  section  1415(a)(1)(A)  of  the 
SDWA,  a  State  which  has  primary 
enforcement  responsibility  (primacy),  or 
EPA  as  the  primacy  agent,  may  grant 
variances  from  MCLs  to  those  public 
water  systems  that  cannot  comply  with 
the  MCLs  because  of  characteristics  of 
the  water  sources  that  are  reasonably 
available.  At  the  time  a  variance  is 
granted,  the  State  must  prescribe  a 
compliance  schedule  and  may  require 
the  system  to  implement  additional 
control  measures.  The  SDWA  requires 
that  variances  only  be  granted  to  those 
systems  that  have  installed  BAT  (as 
identified  by  EPA  in  the  regulations). 
Furthermore,  before  EPA  or  the  State 
may  grant  a  variance,  it  must  find  that 
the  variance  will  not  result  in  an 
unreasonable  risk  to  health  (URTH)  to 
the  public  served  by  the  public  water 
system.  The  levels  representing  an 
URTH  for  each  of  the  contaminants  and 
disinfectants  in  this  proposal  will  be 
addressed  in  subsequent  guidance.  In 


general,  the  URTH  level  would  reflect 
acute  and  subchronic  toxicity  for  shorter 
term  exposures  and  high  carcinogenic 
risks  for  long-term  exposures  (as 
calculated  using  the  linearized 
.  multistage  model  in  accordance  with 
the  Agency's  risk  assessment  guidelines; 
see  URTH  Guidance,  55  FR  40205, 
October  2. 1990). 

Under  section  1413(a)(4),  Stales  thai 
choose  to  issue  variances  must  do  so 
under  conditions,  and  in  a  manner,  that 
are  no  less  stringent  than  EPA  allows  in 
s«;tion  1415.  Of  course,  a  State  may 
aobpt  standards  that  are  more  stringent 
than  the  EPA  standards.  Before  a  State 
may  issue  a  variance,  it  must  find  that 
the  system  is  unable  to  (1)  )oin  another 
water  system  or  (2)  develop  another 
source  of  water  and  thus  comply  fully 
with  all  applicable  drinking  water 
regulations. 

EPA  specifies  BATs  for  variance 
purposes.  EPA  may  identify  as  BAT 
different  treatments  under  section  1415 
for  variances  than  BAT  under  section 
1412  for  MCLs.  EPA's  section  1415  BAT 
findings  may  vary  depending  on  a 
number  of  factors,  including  the  number 
of  persons  served  by  the  public  water 
system,  physical  conditions  related  to 
engineering  feasibility,  and  the  costs  of 
compliance  with  MCLs.  In  this 
proposal.  EPA  is  not  proposing  a 
different  BAT  for  variances  under 
section  1415. 

B.  Exemptions 

Under  section  1416(a),  EPA  or  a  Stale 
may  exempt  a  public  water  system  from 
any  requirements  related  to  an  MCL  or 
treatment  technique  of  an  NPDWR,  if  it 
finds  that  (1)  Due  to  compelling  factors 
(which  may  include  economic  factors), 
the  PWS  is  unable  to  comply  with  the 
requirement;  (2)  the  exemption  will  not 
result  in  an  unreasonable  risk  to  health; 
and  (3)  the  PWS  was  in  operation  on  the 
effective  date  of  the  NPWDR,  or  for  a 
system  that  was  not  in  operation  by  that 
date,  only  if  no  reasonable  alternative 
source  of  drinking  wafer  is  not  available 
to  the  new  system. 

If  EPA  or  tne  State  grants  an 
exemption  to  a  public  water  system,  it 
must  at  the  same  time  prescribe  a 
schedule  for  compliance  (including 
increments  of  progress)  and 
implementation  of  appropriate  control 
measures  that  the  State  requires  the 
system  to  meet  while  the  exemption  is 
in  effect.  Under  section  1416(a)(2).  the 
schedule  must  require  compliance 
within  one  year  after  the  date  of 
issuance  of  the  exemption.  However, 
section  1416(b)(2)(B)  states  that  EPA  or 
the  State  may  extend  the  final  date  for 
compliance  provided  in  any  schedule 
for  a  period  not  to  exceed  three  years. 


if  the  public  water  system  is  taking  all 
practicable  steps  to  meet  the  standard 
and  one  of  the  following  conditions 
applies:  (1)  The  system  cannot  meet  the 
standard  without  capital  improvements 
that  cannot  be  completed  within  the 
period  of  the  exemption;  (2)  in  the  case 
of  a  system  that  needs  financial 
assistance  for  the  necessary 
implementation,  the  system  has  entered 
into  an  agreement  to  obtain  financial 
assistance:  or  (3)  the  system  has  entered 
into  an  enforceable  agreement  to 
become  part  of  a  regional  public  wafer 
sy.stem.  For  public  water  systems  which 
serve  less  than  500  service  connections 
and  which  need  financial  assistance  for 
the  necessary  improvements,  EPA  or  the 
State  may  renew  an  exemption  for  one 
or  more  additional  two-year  periods  if 
the  system  establishes  that  it  is  taking 
all  practicable  steps  to  meet  the 
requirements  above. 

Under  section  1416(d),  EPA  is 
required  to  review  State-issued 
exemptions  at  least  every  three  years 
and,  if  the  Administrator  finds  that  a 
Stale  has,  in  a  substantial  number  of 
instances,  abused  its  discretion  in 
granting  exemptions  or  failed  to 
prescribe  schedules  in  accordance  with 
the  statute,  the  Administrator,  after 
following  established  procedures,  may 
revoke  or  modify  those  exemptions  and 
schedules.  EPA  will  use  these 
procedures  to  scrutinize  exemptions 
granted  by  States  and,  if  appropriate, 
may  revoke  or  modify  exemptions. 

In  addition  to  the  conditions  staled 
above,  EPA  solicits  comment  on 
whether  exemptions  to  this  rule  should 
be  granted  if  a  system  could 
demonstrate  to  the  State,  that  due  to 
unique  water  quaUty  characteristics,  if 
could  not  avoid  through  the  use  of  BAT 
the  possibility  of  increasing  its  total 
health  risk  by  complying  with  the  Stage 
1  regulations.  EPA  solicits  comment  on 
when  such  situations  might  occur.  For 
example,  such  situations  might  occur 
for  systems  with  elevated  bromide 
levels  in  raw  water.  In  this  case,  it  is 
possible  that  the  use  of  BAT  could 
result  in  the  increase  of  total  risk  due  to 
increased  concentrations  of  brominaied 
byproducts  in  the  finished  water.  EPA 
also  solicits  comment  on  what  specific 
conditions,  if  any,  should  be  met  for  a 
system  to  be  granted  an  exemption 
under  such  a  provision.  What 
provisions  should  EPA  require  of  States 
to  grant  these  exemptions?  Should  such 
exemptions  be  granted  for  a  Hmited 
period  but  be  renewable  by  the  Stale  if 
no  new  health  risk  information  became 
available? 


3a780 


Federal  Registet  /  Vol.  59,  No.  145  /  Friday.  July  29.  1994  /  Proposed  Rules 


XII  State  Implementation 

The  Safe  Drinking  Water  Act  provides 
that  States  may  assume  primary 
implementation  and  enforcement 
responsibilities.  Finy-five  out  of  57 
jurisdictions  have  acplied  for  and 
received  primary  er  iorcement 
responsibility  Cpria  acy)  under  the  Act. 
To  implement  the  6  tderal  drinking 
water  regulations.  S  tates  must  adopt 
their  own  regulatioi  is  which  are  at  least 
as  stringent  as  the  f(  ideral  regulations. 
This  section  descril  es  the  regulations 
and  other  procedun  «  and  policies  that 
States  must  adopt  td  implement  this 
proposed  rule. 

To  implement  this  proposed  rule, 
States  are  required  i  o  adopt  the 
following  regulator  ■  requirements: 
—Section  141.32,  P  iblic  Notification; 
—Section  141.64,  NfCLs  for  Disinfection 

Byproducts; 
.  —Section  141.65.  MRDLs  for 

Disinfectants; 
— Subpart  L,  Disinfictant  Residuals, 

Disinfectant  Bypr  aducts,  and 

Disinfection  Byproduct  Precursors. 

In  addition  to  adt  pting  regulations  no 
less  stringent  than  t  le  federal 
regulations,  EPA  is  proposing  that  States 
adopt  certain  requir  jments  related  to 
this  regulation  m  or  jt!r  to  have  their 
program  revision  aj  plications  approved 
by  EPA.  In  several  i  istances.  the 
proposed  NPDVVRs  provide  flexibility  to 
States  in  implement  ing  of  the 
monitori.ag  requirer  lents  of  this  rule. 

EPA  is  also  propc  f»ing  changes  to 
State  recordkeeping  and  reporting 
requirements.  EPA";  proposed  changes 
are  discus-sed  below . 


A.  Special  Primacy 


lequirements 


interim  treatment 


To  ensure  that  a  5  tate  program 
includes  all  the  eler  lents  necessary  for 
an  effective  and  enf  )rceable  program,  a 
State  application  fo;  program  revision 
approval  must  incli  de  a  descnption  of 
how  the  State  will: 

(1)  Determine  the 
requirements  for  sy^ems  granted 
additional  time  to  ii  stall  GAC  and 
membrane  filtration 

(2)  Qualify  operat  3rs  of  community 
and  nontransient  nc  nconnnunity  water 
systems  sijbject  to  tl  lis  regulation. 
QualiGcation  requir  tmerAs  established 
for  operators  of  svst  tms  subject  to  40 
CFR  Part  141  Subpa  rt  H  (Filtration  and 
Disinfection)  may  bf  used  in  whole  or 
in  part  to  establish  Operator 
qualification  requirements  for  meeting 
Subpart  L  requiremints  if  the  State 
determines  that  the  Subpart  H 
requirements  are  appropriate  and 
applicable  ficx  meeti  ig  Subpart  L 
requirements. 

(31  Approve  perce  utag0  reduction  of 
TOC  levels  lower  th  m  those  required  in 


§  141.135|aM3)  (i.e..  how  tt»  State  will 
approve  alternate  enhanced  coagulation 
levels}. 

(4)  Approve  parties  to  conduct 
analyses  of  water  quality  parameters 
(pH,  alkalinity,  temperature,  bromide, 
and  residual  disinfectant  concentration 
measurements).  The  State's  process  for 
approving  parties  performing  water 
quality  measurements  for  systems 
subject  to  Subpart  H  requirements  may 
be  used  for  approving  parties  measuring 
water  quality  parameters  for  systems 
subject  to  Subpart  L  requirements,  if  the 
State  determines  the  process  is  * 

appropriate  and  applicable. 

15)  Approve  alternate  analytical 
methods  for  measuring  residual 
disinfectant  concentrations  for  chlorine 
and  chloramines.  State  approval  granted 
under  Subpart  H  (§  141.74(a)(5))  for  the 
use  of  DPD  colorimetric  test  kits  for  free 
chlorine  testing  would  be  considered 
acceptable  approval  for  the  use  of  DPD 
test  kits  in  measuring  free  chlorine 
residuals  as  required  in  Subpart  L. 

(6)  Define  criteria  to  use  in 
determining  if  multiple  wells  are  to  be 
considered  as  a  single  source.  Such 
criteria  will  be  used  in  determining  the 
monitoring  frequency  for  systems  using 
only  ground  water  not  under  the  direct 
influence  of  surface  water. 

B.  State  Recordkeeping 

The  current  regulations  in  §  142.14 
require  States  with  primacy  to  keep 
various  records,  including  ana))^ical 
results  to  determine  compliance  with 
MCLs,  MRDLs,  and  treatment  technique 
requirements;  system  inventories; 
sanitary  surveys;  State  approvals; 
enforcement  actions;  and  the  issuance  of 
variances  and  exemptions.  In  this  rule. 
States  would  be  required  to  keep 
additional  records  of  the  following, 
including  all  supporting  information 
and  an  explanation  of  the  technical 
basis  for  each  decision: 

(1)  Records  of  determinations  made 
by  the  State  when  the  St^e  has  allowed 
systems  additional  time  to  install  GAC 
or  membrane  filtration.  These  records 
must  include  the  date  by  which  the 
system  is  required  to  have  completed 
installation. 

(2)  Records  of  systems  that  apply  for 
alternative  TOC  performance  criteria 
(alternate  enhanced  coagulation  levels). 
These  records  must  incKide  the  results 
of  testing  to  determine  ahemative 
limits. 

(3)  Records  of  systems  that  are 
required  to  meel  alternative  TOC 
performance  criteria  (alternate  enhanced 
coagulation  levels}.  Tltese  records  must 
include  the  alternative  limits  and 
rationale  for  establishing  the  alternative 
limits. 


(4)  Records  of  Subpart  H  systems 
using  conventional  treatment  meeting 
any  of  the  enhanced  coagulation  or 
enhanced  softening  exemption  criteria. 

(5)  Records  of  systems  with  multiple 
wells  considered  to  be  one  treatment 
plant  for  purposes  of  determining 
monitoring  frequency. 

(6)  Register  (rf  qualified  operators. 
Pursuant  to  §141. 133(d),  Subpart  H 

systems  serving  more  than  3.3(3G  people 
are  required  to  submit  monitoring  plans 
to  the  State.  EPA  solicits  comment  on 
whether  the  State  should  be  required  fo 
keep  this  plan  on  file  at  the  Slate  after 
submission  to  make  it  available  for 
public  review. 

C.  State  Reporting 

EPA  currently  requires  in  §  142.15 
that  States  report  to  EPA  information 
such  as  violations,  variance  and 
exemption  status,  and  enforcement 
actions.  In  addition  to  the  current 
reporting  requirements,  EPA  is 
proposing  under  §  142.15(c)  that  States 
also  report: 

(1)  A  list  of  all  systems  required  to 
monitor  for  various  disinfectants  and 
disinfection  byproducts; 

(2)  A  list  of  all  systems  for  which  the 
State  has  granted  additional  time  for 
installing  GAC  or  membrane  technology 
and  the  basis  for  the  additional  timg; 

•  (3)  A  list  of  laboratories  that  have 
completed  performance  sample  analyses 
and  achieved  the  quantitative  results  for 
TOC.  TTHMs,  HAAS,  bromate,  and 
chlorite; 

(4)  A  list  of  all  systems  using  multiple 
ground  water  wells  which  draw  from 
the  same  aquifer  and  are  considered  a 
single  source  for  monitoring  purposes: 

(5)  A  list  of  all  Subpart  H  systems 
using  conventional  treatment  which  are 
not  required  to  operate  with  enhanced 
coagulation,  and  the  reason  why 
enhanced  coagulation  is  not  required  for 
each  system,  as  li.sted  in 

§  141.135(a)(l){AHD);  and 

(6)  A  list  of  all  systems  with  State- 
approved  altoTiate  performance 
standards  (ahemate  enhanced 
coagulation  levels). 

EPA  beUeves  that  the  State  reporting 
requirenients  contained  in  this  proposal 
are  necessay  to  ensure  effective 
oversight  of  State  programs.  Public 
comments  on  these  proposed  reporting 
requirements  are  requested.  EPA 
particularly  requests  ccMmnent  from  the 
States  on  whether  the  proposed 
reporting  requirements  are  reasonable. 

XIII.  System  Reporting  and 
Recordkeeping  Requirements 

The  current  system  repenting 
regulations.  40  CFR  141.31.  require 
public  water  systems  to  report 
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monitoring  data  to  States  within  ten 
days  after  the  end  of  the  compliance 
period.  No  changes  are  proposed  to 
those  requirements. 

Specific  data  required  by  this  rule  to 
be  reported  by  public  water  systems  are 
included  in  §  141.134.  These  data  are 
required  to  be  submitted  quarterly  for 
any  monitoring  conducted  quarterly  or 
more  frequently,  and  within  10  days  of 
the  end  of  the  monitoring  period  for  less 
frequent  monitoring.  Systems  that  are 
required  to  do  extra  monitoring  because 
of  the  disinfectant  used  have  additional 
reporting  requirements  specified.  This 
applies  to  systems  that  use  chlorine 
dioxide  (must  report  chlorine  dioxide 
and  chlorite  results)  and  ozone  (must 
report  bromate  results). 

Subpart  H  systems  that  use 
conventional  treatment  are  required  to 
report  either  compliance/ 
noncompliance  with  disinfection 
byproduct  precursor  (TOC)  removal 
requirements  or  report  which  of  the 
enhanced  coagulation/enhanced 
softening  exemptions  they  are  meeting. 
There  are  additional  requirements  for 
systems  that  cannot  meet  the  required 
TOC  removals  and  must  apply  for  an 
alternate  enhanced  coagulant  level. 
These  requirements  are  included  in 
§  141.134(b)(6). 

Calculation  of  compliance  with  the 
TOC  removal  requirements  is  based  on 
normalizing  the  percent  removals  over 
the  most  recent  four  quarters,  since 
compliance  is  based  on  that  period. 
Normalization  is  necessary  since  source 
water  quality  changes  will  change  the 
percent  removal  requirements.  To 
illustrate  this  process,  EPA  has 
developed  a  sample  reporting  and 
compliance  calculation  sheet  that  will 
be  included  in  the  (to  be  developed) 
guidance  manual.  An  example  of 
calculations  using  the  sheet  is  included 
in  Section  VID  (Description  of  the 
Proposed  D/DBP  Rule). 

XIV.  Public  Notice  Requirements 

Under  Section  1414(c)(1)  of  the  Act, 
each  owner  ot  operator  of  a  public  water 
system  must  give  notice  to  persons 
served  by  it  of:  (1)  Any  violation  of  any 
MCL,  treatment  technique  requirement, 
or  testing  provision  prescribed  by  an 
NPDWR;  (2)  failure  to  comply  with  any 
monitoring  requirement  under  section 
1445(a)  of  the  Act;  (3)  existence  of  a 
variance  or  racemption;  and  (4)  failure  to 
comply  with  the  requirements  of  a 


schedule  prescribed  pursuant  to  a 
variance  or  exemption. 

The  1986  Amendments  required  that 
EPA  amend  its  current  public 
notification  regulations  to  provide  for 
different  types  and  frequencies  of  notice 
based  on  the  differences  between 
violations  which  are  intermittent  or 
infrequent  and  violations  which  are 
continuous  or  frequent,  taking  into 
account  the  seriousness  of  any  potential 
adverse  health  effects  which  may  be 
involved.  EPA  promulgated  regulations 
to  revise  the  public  notification 
requirements  on  October  28. 1987  (52 
FR  41534).  The  regulations  state  that 
violations  of  an  MCL,  treatment 
technique,  or  variance  or  exemption 
schedule  ("Tier  1  violations")  contain 
health  effects  language  specified  by  EPA 
which  concisely  and  in  non-technical 
terms  conveys  to  the  public  the  adverse 
health  effects  that  may  occur  as  a  result 
of  the  violation.  States  and  water 
utilities  remain  free  to  add  additional 
information  to  each  notice,  as  deemed 
appropriate  for  specific  situations. 
Today's  proposed  rule  contains  specific 
health  effects  language  for  the 
contaminants  whicUare  in  today's 
proposed  rulemaking.  EPA  believes  that 
the  mandatory  health  effects  language  is 
the  most  appropriate  way  to  inform  the 
affected  public  of  the  health 
implications  of  violating  a  particular 
EPA  standard.  The  proposed  mandatory 
health  effects  language  in  §  141.32(e) 
describes  in  non-technical  terms  the 
health  effects  associated  with  the 
proposed  contaminants. 

Under  this  rule,  §  141.135  prescribes 
treatment  technique  requirements. 
Violations  of  these  requirements  are 
considered  Tier  1  violations.  Tier  2 
violations  include  monitoring 
violations,  failure  to  comply  with  an 
analjlical  requirement  specified  by  an 
NPDWR,  and  operating  under  a  variance 
or  exemption. 

EPA  requests  comment  on  its 
proposed  rule  language.  Of  particular 
interest  is  the  acute  violation  language 
in  §  141.32(e)(85)  for  violations  of  the 
chlorine  dioxide  MCL.  Also  of  interest 
is  the  language  in  §  141.32(e)(86)  for 
violations  of  the  TTHM  and  HAA5 
MCLs  and  the  enhanced  coagulation 
treatment  technique  requirement. 

XV.  Economic  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  the  Agency 


must  determine  if  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
eccmomy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terrns  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  reg^jlatory 
action"  because  it  will  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Predicted  Cost  Impacts  On  Public 
Water  Systems 

1.  Compliance  Treatment  Cost  Forecasts 

Compliance  treatment  cost  forecasts 
were  estimated  by  the  TWG.  The  basis 
for  these  estimates  presented  herein  are 
described  in  the  Regulatory  Impact 
Analysis  (USEPA.  1994).  Tables  XV-1 
through  XV-3  present  summaries  of  the 
estimated  total  national  costs  of 
installing  and  operating  treatment  to 
comply  with  both  Stage  I  and  Stage  II 
requirements.  Table  XV-1  is  a  summary 
of  estimated  cost  impacts  for  all  public 
water  supplies  affected  (i.e..  community 
and  nontransient  noncommunity 
systems)  and  represents  a  combination 
of  the  estimates  indicated  in  Table  XV- 

2  for  community  systems  and  Table  XV- 

3  for  nontransient  noncommunity 
systems. 

BLUNG  CODE  65aO-60-P 
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The  rule  would  affect  about  51.500 
"non-purchased"  community  water 
systems  and  24,500  "non-purchased" 
nontransient  noncommunity  water 
systems.  Non-purchased  water  systems 
are  those  that  produce  and/or  treat 
water  for  distribution.  Of  the  affected 
community  water  systems,  about  95% 
serve  fewer  than  10,000  persons.  It  is 
estimated  that  all  but  four  of  the  affected 
nontransient  noncommunity  water 
systems  serve  fewer  than  10.000 
persons.  As  a  group,  the  systems  serving 
fewer  than  10.000  persons  are  projected 
to  account  for  about  40  percent  of  the 
total  annual  cost  of  installing  and 
operating  treatment  to  comply  with  the 
rule  and  about  55  percent  of  the  total 
cost  of  monitoring  and  reporting  to 
comply  with  the  rule.  In  terms  of  the 
Regulatory  Flexibility  Act.  this  rule  will 
have  a  significant  impact  on  a  . 
substantial  number  of  small  systems. 
Following  EPA  guidance,  the  Regulatory 
Flexibility  Act  Analysis  will  be 
presented  within  the  Regulatory  Impact 
Analysis. 

The  Stage  II DBP  Rule — as  proposed— 
would  apply  only  to  non-purchased 
community  and  NTNC  surface  water 


systems  serving  more  than  10.000 
persons.  The  impact  of  the  Stage  II 
requirements  on  these  systems  will 
result  in  a  combined  total  annual  cost 
(Stage  I  +  Stage  II)  for  installing  and 
operating  treatment  facilities  of  $1.77 
billion  per  year.  If  the  Stage  II 
requirements  were  extended  to  cover  all 
systems,  the  result  would  be  a  combined 
total  annual  cost  (Stage  I  +  Stage  11)  for 
installing  and  operating  treatment 
facilities  of  $2.56  billion  per  year. 
Monitoring  and  state  implementation 
costs  have  not  been  estimated  for  Stage 
II.  Under  this  extended  Stage  II  scenario, 
systems  serving  fewer  than  10.000 
persons  would  account  for  nearly  40 
percent  of  the  total  annual  cost  of 
installing  and  operating  treatment.  In 
terms  of  the  total  annual  cost  of 
installing  arid  operating  treatment,  the 
Stage  II  extended  scenario  would  be 
about  one-and-one-half  times  as 
expensive  as  Stage  I.  The  same  ratio 
applies  to  both  size  categories  of 
systems,  i.e..  those  serving  greater  or 
fewer  than  10.000  people. 

2.  Compliance  Treatment  Forecast 

Tables  XV-4  and  XV-5  present 
summaries  of  the  national  forecasts  of 


treatment  choices  that  were  made  to 
support  the  development  of  the  national 
treatment  cost  estimates.  The  DBPRAM, 
a  Monte  Carlo  simulation  model  of 
influent  variability  combined  with  a 
treatment  model  to  predict  treatment 
performance,  was  used  to  seed  this 
analysis.  Initially,  the  DBPRAM 
provided  a  default  set  of  most  likely 
compliance  choices  based  on  a  least  cost 
algorithm  based  on  estimated  costs  of 
different  unit  processes  (Gelderloos  et 
al..  1992;  Cromwell  et  al..  1992;  USEPA. 
1992).  These  choices  were  then  adjusted 
via  a  consensus  process  reflecting  the 
combined  judgement  of  the  TWO 
(USEPA.  1994).  While  some 
technologies,  such  as  chlorine  dioxide, 
were  recognized  as  possible  means  for 
achieving  compliance,  insufficient  data 
were  available  to  predict  such 
compliance  choices.  However,  the  TVVG 
believed  that  failure  to  consider 
compliance  choices  other  thaif  those 
listed  in  Tables  XV-4  and  XV-5  would 
not  significantly  affect  the  total  national 
cost  compliance  cost  estimates. 
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Regarding  Table :  (V-4.  the  OBraAM 
predicted  that  60  pfrcent  of  all  systems 
using  surface  water  would  at  least  use 
enhanced  coagulati  )n  to  comply  with 
the  Stage  1  requirer  lents.  Anumg  the 
systems  using  enha  iced  coagulation, 
10%  would  also  usi  i  chioramines  as 
their  residual  disin  ectant  (with 
chlorine  used  as  th«  primary 
disinfectant),  6%  w  juld  also  use  ozone 
as  their  primary  dis  nfectant  and 


chioramines  as  thei 


disinfectant.  1%  wc  uld  also  use  GAClO, 


and  1%  would  also 


use  GAC20.  Among 


the  systems  not  usii  g  enhanced 
coagulation,  3%  wculd  use  chioramines 
as  a  residual  disinfe  ctant  (with  chlorine 
as  the  primary  disir  fectant),  5%  would 
use  ozone  as  their  p  rimary  disinfectant 
and  chioramines  as  their  residual 
disinfectant,  and  4*^i  would  use 
membrane  technolo  ;y.  The  predicted 
compliance  choices  for  systems  serving 
10,000  people  or  les  >  are  almost  the 
same  as  those  for  sy  rtems  serving 
greater  than  10.000  )eople.  One  notable 
difference  is  that  be  :ause  of  large 
economies  of  scale  1 3r  GAC20,  no 
systems  serving  10,(  00  people  or  less 
are  predicted  to  use  GAC20;  rather  all 
such  systems  (6%)  r  squiring  substantial 
precursor  removal  a  e  predicted  to  use 
membrane  technolo  ;y. 

Regarding  Table  >  V-5,  the  DBPRAM 
predicted  that  for  sy  aems  using  ground 


residual 


water  and  seeking  to  comply  with  the 
Stage  1  requirements,  8%  would  use 
chioramines  as  their  residual 
disinfectant  (with  dilorine  as  the 
primary  disinfectant),  4%  would  use 
membrane  technology,  and  0.04% 
would  use  ozone  for  primary 
disinfection  with  chioramines  for 
residual  disinfection.  While  2%  of 
systems  serving  greater  than  10,000 
people  were  predicted  to  use  ozone  and 
chioramines,  no  systems  serving  10,000 
people  or  less  were  predicted  to  use  this 
technology  (for  these  sized  systems 
membranes  were  considered  a  preferred 
option  to  ozone  and  chioramines 
because  of  the  likely  lower  s\>sfem  level 
cost  and  ease  of  use). 

Unlike  for  surface  water  supplies,  all 
large  ground  water  systems  vv^th  high 
DBP  precursor  levels  are  predicted  to 
use  membrane  technology  in  lieu  of 
GAC  This  is  because  lai^  ground  water 
systems  are  assumed  to  use  multiple 
vvells,  each  being  of  small  enough  size 
to  be  more  cost  effectively  treated  with 
membrane  technology  than  by  GAC 

The  percentage  of  systems  aJTected  by 
the  DBP  regulations  is  markedly  less 
among  those  using  ground  waters  than 
those  using  surfa(»  waters.  This  is 
because  (1)  Most  ground  waters  have 
much  lower  levels  of  DBP  precursors 
than  surface  waters,  and  (2)  most 
ground  wafers  (i.e.,  those  not  under  the 
«iire«;t  influence  of  surface  water  as 


assumed  in  this  analysis)  are  not 
considered  vulnerable  to  contamination 
by  protozoa  and  therefore  require  much 
less  disinfection.  Also,  some  ground 
water  systems  which  are  adequately 
protected  will  be  able  to  avoid 
disinfection  altogether  and  thereby 
avoid  needing  to  meet  any  regulatory 
requirements  pertaining  to  DBPs. 

3.  DBP  Exposure  Estimates 

Table  XV-6  presents  three  computer 
generated  profiles  of  exposure  reflecting 
the  baseline  condition,  the  Stage  I  rule, 
and  the  Stage  11  rule.  The  change  in 
exposure  is  characterized  in  terms  of 
TOG.  TTHMs,  and  HAA5.  These  data 
are  applicable  only  to  large  systems 
(>1 0.000  population)  which  filter  but  do 
not  soften.  The  median  and  95th 
percentile  values  for  effluent  TOG  are 
shown  to  be  reduced  from  2.5  and  4.9 
mg/1  under  baseline  conditions  to  22. 
and  3.8  mg/l  at  Stage  1,  and  2.0  and  3.3 
mg/l  at  Stage  II.  The  median  and  95th 
percentile  values  for  TTHMs  are  shown 
to  be  reduced  from  46  and  104  ng/l 
under  baseline  conditions  to  31  and  .S8 
pg/1  at  Stage  I,  and  22  and  30  ng/1  at 
Stage  II.  The  median  and  95th  percentile 
values  for  effluent  HAAS  are  shown  to 
be  reduced  from  28  and  86  ug/1  under 
baseline  conditions  to  20  and  43  ng/l  at 
Stage  I.  and  14  and  22  ng/1  at  Stage  II. 
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systems  with  poorest  quality,  can 
remove  greater  than  90%  of  TOC, 
resulting  in  probably  similar  reductions 
of  TTHMs  and  HAAS  (USEPA  1992). 

4.  System  Level  Cost  Estimates 

Tables  XV-7  and  XV-«  present  the 
unit  cost  estimates  that  were  utilized  for 
each  of  the  different  treatment 
technologies  in  each  system  size 
category.  The  unit  cost  estimates  were 
derived  from  a  cost  model  described  in 
the  Cost  and  Technology  document 
(USEFA  1992)  and  adjusted  per 
discussion  among  TVVG  to  reflect  site 
specific  factors  (USEFA  1994).  For 
systems  in  size  categories  ser\  ing 
greater  than  10.000  people  the  estimated 


system  level  costs  for  achieving 
compliance  ranged  from  $0.01/1000 
galloris  (chlorine/chloramines)  lo  $1.87/ 
1000  gallons  (membrane  technology). 
For  systems  in  size  categories  serving 
less  than  10,000  people  the  estimated 
system  level  costs  for  achieving 
compliance  ranged  from  $.03/1000 
gallons  (chlorine/chloramines)  to  $3.49/ 
1000  gallons.  Although  some 
technologies  are  listed  as  costing  more 
than  $3.49/1000  gallons  in  the  smallest 
size  categories  (because  of  large 
economies  of  scale),  no  such 
technologies  would  be  used  because 
compliance  could  be  achieved  with 
membrane  technology. 
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5.  Effect  on  Household  Costs 

Table  XV-9  summarizes  cost  impacts 
at  the  household  level  contained  in 
Figures  XV-1  through  XV-4  for  systems 
having  to  install  and  operate  treatment. 
The  impacts  presented  for  Stage  II 
represent  the  cumulative  cost  per 


household  of  both  Stage  I  and  Stage  II. 
The  household  impacts  are  based  solely 
upon  the  community  water  system 
analysis  since  the  nontransient 
noncommunity  systems  typically  do  not 
serve  households.  These  household 
impacts  do  include,  however,  the 
households  in  purchased  water  systems 


that  are  served  by  the  affected  non- 
purchased  water  systems.  These 
household  costs  reflect  only  the  cost  of 
treatment  and  do  not  include  the  cost  of 
monitoring.  Note  also  that  costs  of  an 
Enhanced  Surface  Water  Treatment 
Rule,  if  such  a  rule  should  become 
necessary,  are  not  included. 


Table  XV-9.— Stage  1  and  Stage  2  Household  Cost  Impact  Summary 


Type  of  system 


CM.-   r^i 


cm;   n;    id 
in;   IT):    in 


s 


oo;   CO 


Numt>er  of  systems  

Number  of  households  (in  miMions) 
S/househokJ/yr. 


0  

>0-10  . 
>10-20 
>20-40 
>40  


0  

>0-10  . 
>1(>-20 
>2(M0 
>40  


Large  sur- 
face water ' 


1395 
56 


Small  sur- 
face water  ^ 


4562 
6.4 


Large 
groufxj 
water' 


1316 
19 


Small 
grourxj 
water' 


44.310 
12.3 


Totals 


51,583 
93.7 


Number  of  households  expected  to  pay  specific  inaeased  costs  for 


16.8 

30.8 

4.5 

2.2 

1.7 


compliance  with  stage  1  { 


1.8 
2.4 
1.1 

0.1 
1.0 


16.0 
2.0 
0.2 
0.2 
0.6 


in  millions) 

10.6 

1.0 

None 

0.1 

0.6 


452 

36.2 

5.8 

2.6 

3.9 


Number  of  households  expected  to  pay  specific  ir>aeased  costs  for 
compliarKe  with  stage  1  and  stage  2  (in  millions) 


13.4 

252 

6.2 

6.7 

4.5 


P) 
(') 
P) 
P) 
P) 


(^) 
P) 
P) 
P) 
P) 


P) 
P) 
P) 
P) 

n 


13.4 

25.2 

6.2 

6.7 

4.5 


Jrri^'^VlT"^  ^^'^^  ^°'°^  °'  1^®  persons.  Small  systems  ser^e  fewer  than  10.000  persons.  Surface  water  systems  are  Suboart  H  svs- 
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Stage  I 

Cumulative  Distribution  of  Annual  Co$t«  for  56  Million  Households 

Sened  by  1,395  Large  Surface  Water  Systems 


■ 
1 

1 

-I- 


30% 


40%  50%  60%  70% 

Cumulative  Percentage  of  Households 


80% 


90% 


100% 


Stage  I 

Cumulative  Distribution  of  Annual  Costs  for  6.4  Million  Households  Served 

by  4,562  Small  Surface  Water  Systems 


30% 


40%  50%  60%  70%  80% 

Cumulative  Percentage  of  Households 


90% 


100% 


Federal  Register  /  Vol.  59.  No.  145  /  Friday.  July  29.  1994  /  Proposed  Rules 


38795 


80% 


350 


.-.    300    - 


t 

250 

10 

o 

?on 

o 

■a 
o 

150 

c 

01 

inn 

3 
O 

Figure  XV.2 


Stage  I 

Cumulative  Distribution  of  Annual  Costs  for  19  Million  Households 

Served  by  1,316  Large  Ground  Water  Systems 
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Stage  I 

Cumulative  Distribution  of  Annual  Costs  for  12.3  Million  Households 

Served  by  44,310  Small  Ground  Water  Systems 
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EPA  estimates  that  about  45  million 
households  (48%  of  the  total  served  by 
community  water  systems)  will  incur  no 
treatment  costs  for  compliance  with 
Stage  I.  Of  49  million  households 
incurring  treatment  costs  for  compliance 
with  Stage  I,  45.5  million  will  incur 
costs  of  less  than  $50  per  year.  1.3 
million  will  incur  costs  of  $50  to  $100 
per  year,  1.0  million  will  incur  costs  of 
$100  to  $200  per  year,  0.8  million  will 
incur  costs  of  $200  to  $300  per  year,  and 
0.2  million  will  incur  costs  of  more  than 
$300  per  year. 

EPA  estirnates  that  13.4  million  of  the 
56  million  households  served  by  large 
surface  water  systems  (24%  of  the  total) 
will  incur  no  treatment  costs  for 
compliance  with  Stage  11  as  proposed 
(applying  only  to  large  surface  water 
systems).  Of  the  nearly  43  million 
household#incurring  treatment  costs  for 
compliance  with  Stage  II  as  proposed, 
39.8  million  will  incur  costs  of  less  than 
$50  per  year,  2.2  million  will  incur  costs 
of  $50  to  $100  per  year,  and  0.a  fhillion 
will  incur  costs  of  $100  to  $200  per 
year. 

EPA  estimates  that  36.3  million 
households  (39%  of  the  total  served  by 


community  water  systems)  will  incur  no 
treatment  costs  for  compliance  with 
Stage  II  if  extended  to  all  systems.  Of 
the  57.2  million  households  incurring 
treatment  costs  for  compliance  with  an 
extended  Stage  II,  48.6  million  will 
incur  costs  of  less  than  $50  per  year.  2.7 
million  will  incur  costs  of  $50  to  $100 
per  year,  2.6  million  will  incur  costs  of 
$100  to  $200  per  year,  2.5  million  will 
incur  costs  of  $200  to  $300  per  year,  and 
0.8  million  will  inciu  costs  of  more  than 
$300  per  year.  Annual  household  costs 
above  $200  are  projected  predominantly 
for  small  systems  that  may  be  required 
to  install  membrane  treatment.  Some  of 
these  systems  could  find  that  there  are 
less  expensive  options  available,  such  as 
connecting  into  a  larger  regional  water 
system. 

Impacts  on  Low  Income  Families.  The 
Negotiating  Committee  had  several 
discussions  of  the  impact  of  the  DBP 
regulatory  proposals  on  low  income 
households  and  reviewed  the  impact 
estimates  specifically  in  this  light.  An 
analysis  was  presented  that  focused 
exclusively  on  the  impact  on  low 
income  households,  using  data  on 
families  enrolled  in  the  Aid  to  Families 


with  Dependent  Children  (AFDC) 
program  as  an  illustration. 

Based  on  the  1992  Statistical  Abstract 
of  the  United  States,  there  were  4.2 
million  AFDC  families  (this  represents 
about  one-  third  of  all  families  below 
the  poverty  line).  In  the  absence  of 
information  to  suggest  otherwise,  it  was 
assumed  that  these  families  are 
distributed  across  water  system  types 
and  sizes  in  the  same  proportion  as  the 
total  population.  The  analysis  was 
performed  to  illustrate  the  impact  of  the 
Stage  II  DBP  requirements  under  the 
assumption  that  the  40/30  requirement 
was  extended  to  all  water  systems. 
Results  are  presented  in  Figure  XV-5. 

The  results  in  Figure  XV-5  show  the 
distribution  of  impacts  in  terms  of  the 
number  of  households  that  would  have 
a  given  level  of  impact  on  their 
household  income  in  terms  of  the 
percent  of  AFDC  income.  Based  on  the 
current  level  of  AFDC  payments,  a  $22 
per  year  increase  in  the  water  bill  is 
equivalent  to  0.5  percent  of  AFDC 
income. 
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With  the  given  assumptions  about  the 
distribution  of  AFDC  households,  it  is 


projected  that  1.7  million  of  the  4.2 
million  AFDC  families  would  be  sened 
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by  water  systems  that  are  unaffected  by 
the  DBF  regulations.  This  reflects  a 
general  characteristic  of  the  regulation 
of  DBFs — that  it  is  not  going  to  be  a 
problem  in  many  systems  that  have 
fortunate  circumstances  regarding  raw 
water  characteristics. 

Another  1.8  million  of  the  4.2  million 
AFDC  families  are  projected  to  be 
served  by  water  systems  that  will  incur 
costs  of  less  than  $22  per  household  per 
year,  or  less  than  0.5  percent  of  AFDC 
income.  This  reflects  another  feature  of 
the  DBF  rule — that  impacts  might  not  be 
too  severe  in  many  large  urban  water 
systems  with  moderate  levels  of  DBFs 
and  economies  of  scale.  It  is  noted, 
however,  that  the  current  Stage  II  cost 
estimates  are  based  upon  generous  u.se 
of  alternative  disinfectants.  If  use  of 
alternative  disinfectants  becomes 
unacceptable  or  inadequate  for  meeting 
other  concurrent  criteria  (such  as  DBF 
precursor  removal),  greater  use  of 
alternative  precursor  removal 
technologies  becomes  necessary  as  a 
means  of  achieving  compliance  and 
utilities  could  incur  expenses  several 
times  as  great. 

About  one-sixth  ofthe  4.2  million 
AFDC  households  (0.7  million)  are 
projected  to  be  served  by  water  systems 
that  will  incur  costs  of  more  than  $22 
per  household  per  year,  or  more  than 


0.5  percent  of  AFDC  income.  These 
estimates  are  also  based  on  an 
assumption  of  extensive  use  of 
alternative  disinfectants  that  are  less 
expensive  than  precursor  removal 
technologies. 

Important  patterns  are  illustrated  in 
Figure  XV-5.  Most  of  the  700,000 
households  are  concentrated  in  large 
systems  near  the  low  end  of  the  scale. 
Nearly  75  percent  (514,000  ofthe  total 
700,000  households)  are  projected  to  be 
served  by  large  water  systems.  Among 
these  514,000  households,  over  75 
percent  (390,000)  will  face  costs  of  less 
than  2  percent  of  AFDC  income;  nearly 
half  (248,000)  will  face  costs  of  less  than 
1  percent  of  AFDC  income.  Less  than 
one-quarter  of  AFDC  households  in 
large  systems  (124,000)  will  face  costs 
between  2  percent  and  4.5  percent  of 
AFDC  income.  None  will  face  costs 
greater  than  4.5  percent  of  AFDC 
income.  Again,  these  estimates  assume 
use  of  alternate  disinfectants  rather  than 
more  costly  precursor  removal 
technologies. 

At  the  extreme  right-hand  side  of 
Figure  XV-5,  the  most  extreme  impacts 
on  AFDC  households  are  indicated  to 
occur  in  small  water  systems.  Given  the 
assumptions  of  this  analysis,  it  is 
projected  that  there  will  be  147.000 
AFDC  households  in  small  communities 


that  will  face  costs  of  between  6.0  and 
7.0  percent  of  AFDC  income.  This 
impact  is  more  likely  to  occur  in  small 
rural  communities  in  declining 
economic  regions.  Realistically,  it  is  not 
clear  that  such  communities  could  raise 
the  required  capital  without  some  form 
of  government  assistance  that  might 
reduce  the  final  cost  per  household. 

6.  Monitoring  and  State  Implementation 
Costs.  Labor  Burden  Estimates 

Table  XV-10  summarizes  the 
monitoring  and  state  implementation 
cost  and  labor  burden  estimates.  In 
compliance  with  the  Paperwork 
Reduction  Act,  EPA  estimates  the  total 
labor  burden  of  complying  with 
monitoring  and  reporting  requirements 
to  be  1.5  million  hours  over  six  years, 
averaging  250,000  hours  per  year.  This 
estimate  equates  to  an  average  of  4 
hours  per  system  per  year.  The  labor 
burden  for  State  program 
implementation  is  estimated  to  total  2.5 
million  hours  over  six  years,  averaging 
416,666  hours  per  year.  This  estimate 
implies  a  per  State  average  of  7.440 
hours  per  year.  However,  the 
implementation  work  load  will  not  be 
staggered  evenly  over  the  six  year 
period  or  by  State. 
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The  total  cost  of  compliance  with  the 
monitoring  requirements  is  estimated  to 
be  $283  million  over  six  years, 
averaging  $47  million  per  year.  The  total 
cost  of  state  implementation  is 
estimated  to  be  $82  million  over  six 
years,  averaging  $14  million  per  year. 
The  cost  of  monitoring  and  of  state 
implementation  will  not  be  evenly 
spread  over  the  six  year  period. 

C.  Concepts  of  Cost  Analysis 

The  Negotiating  Committee  reviewed 
the  cost  of  capital  assumptions  normally 
employed  by  EPA  in  analyzing  drinking 
water  regulations.  EPA  typically 
assumes  a  7  percent  interest  rate  and  a 
20-year  term.  These  assumptions  result 
in  a  Capital  Recovery  Factor  of  0.09439. 
The  Capital  Recovery  Factor  is 


multiplied  times  the  capital  cost  to 
arrive  at  the  amount  of  the  annual 
payment  required  including  principal 
and  interest.  During  the  negotiation,  it 
was  pointed  out  that  the  standard  EPA 
assumption  is  too  low  for  investor 
owned  utilities  considering  other 
carrying  costs  of  capital  investment 
(e.g.,  taxes,  depreciation),  although  it  be 
reasonable  for  municipal  utilities 
considering  current  interest  rates.  It  was 
also  noted  that  the  standard  EPA 
assumption  is  too  low  an  estimate  for 
the  cost  of  capital  in  small  investor 
owned  systems  and  other  small  private 
systems  (e.g.,  homeowner's  associations, 
trailer  parks,  etc.)  considering 
differences  in  credit  risk  and  access  to 
capital. 


An  analysis  was  presented  by  a 
member  of  the  Negotiating  Committee 
indicating  that  a  Capital  Recovery 
Factor  of  0.17172  is  appropriate  for  large 
investor  owned  utilities  and  that  a 
Capital  Recovery  Factor  of  0.20105  is 
appropriate  for  small  privately  owned 
water  systems.  Based  on  current  interest 
rates  for  municipal  bonds,  the  TWO 
determined  that  Capital  Recovery 
Factors  of  0.09439  and  0.10185  are 
appropriate  for  large  and  small 
municipally  owned  water  systems, 
respectively.  EPA  and  NAWC  data  on 
the  mix  of  ownership  types  by  system 
size  were  then  used  to  develop  weighted 
composite  Capital  Recovery  Factors  for 
use  in  the  analysis.  The  results  are 
summarized  as  follows: 


Categofy 


<1,000  

1.000-10,000  ..._ 
10.000-100,000  . 
100,000+ 


Ownership  ot 
systems 


priv  87  .. 
publ  13  .. 
pnv  25  ... 
pubi75  . 
priv  14  ... 

puuse  . 

priv  17.5 
publ  82.5 


Capital 

recovery 
factors 


0.20105 
0.10185 
0.20105 
0.10185 
0.17172 
0.09439 
0.17172 
0.09439 


Composite 
lactors 


0.18815 
0.12665 
0.10522 
0.10792 


Capital  costs  are  based  on  the  EPA  Cost 
and  Technology  Document  which 
represents  fourth  quarter  1991  costs. 
These  costs  were  not  adjusted  for 
inflation,  but  very  little  inflation  has 
occurred  since  then. 

D.  Benefits 

Despite  the  enormous  uncertainties 
for  estimating  reductions  in  risk 
resuhing  from  different  regulatory 
strategies,  the  Negotiating  Committee 
recognized  that  the  existing  risks  could 
be  large,  and  therefore  should  be 
reduced.  The  Negotiating  Committee 
reached  a  consensus  that  the  Stage  1 
requirements  were  of  sufficient  benefit 
to  be  proposed  for  all  system  sizes,  but 
could  not  agree  on  Stage  2  reductions. 
Until  extensive  epidemiological  and 
toxicological  studies  have  been 
completed,  it  is  not  possible  to  draw 
definitive  quantitative  conclusions 
regarding  the  precise  extent  of  cancer 
and  non-cancer  adverse  health  effects 
resulting  from  disinfection  byproducts. 

Nevertheless,  based  on  exposure 
estimates  described  above,  an  analysis 
was  developed  to  provide  some 
quantitative  indication  of  the  range  of 
possibihties  implied  by  the  Stage  I  and 
Stage  II  proposals  in  terms  of  the  cost- 
pei^case-of-cancer-avoided. 
Toxicological  and  epidemiological 
analyses  can  be  applied  to  the  exposures 


predicted  by  the  DBPRAM  to  suggest  a 
range  of  annual  cancer  incidence  that 
might  be  avoided  if  systems  were  to 
comply  with  the  propmsed  D/DBP 
regulations. 

During  the  regulatory  negotiations, 
some  negotiators  argued  that  the 
national  baseline  incidence  of  cancer 
attributed  to  DBFs  in  drinking  water 
may  be  less  than  1  case  per  year,  others 
argued  that  over  10.000  cases  per  year 
are  linked  to  DBFs.  The  lower  bound 
baseline  risk  estimate  was  based  on  the 
maximum  likelihood  estimates  of 
toxicological  risk  (best  case  estimates  as 
opposed  to  upper  95%  confidence 
bound  estimates)  associated  with  THM 
levels  (i.e.,  chloroform,  bromoform. 
bromodichloromethane,  and 
dibromochloromethane)  predicted  by 
the  DBPRAM  (USEPA,  1994).  Not 
included  in  the  lower  bound  estimate 
were  any  risks  resulting  from  exposure 
to  HAAs  or  other  DBFs.  Although 
dichloroacetic  acid  has  been  classified 
as  a  probable  human  carcinogen  (see 
Section  V  of  this  preamble),  risks  have 
not  been  included  for  this  chemical 
because  the  Agency  has  not  yet 
quantified  its  carcinogenic  potential. 
Also,  since  cancer  bioassays  are  only 
currently  underway  for  the  brominated 
HAAs,  potential  risks  from  their 
exposure  could  not  be  quantified.  No 
national  risk  estimates  were  possible  for 


bromate  because  of  the  lack  of  national 
occurrence  data  or  model  to  predict 
bromate  formation. 

An  upper  bound  base-line  estimate  of 
over  10,000  cancer  cases  per  year  was 
considered  based  upon  the  central 
tendency  estimate  of  the  pooled  relative 
risks  from  a  meta-analysis  study  which 
statistically  combined  the  results  of  ten 
previously  published  epidemiology 
studies  (Morris  et  al.  1992).  The  basis 
for  estimating  risks  froin  the  meta- 
analysis was  questioned  by  some 
members  of  the  Negotiating  Committee, 
including  EPA.  because  (a)  the  studies 
used  in  the  meta-analysis  were  of 
different  design  and  thus  not  subject  to 
a  meta-analysis  and  (b)  potential 
confounding  factors  or  bias  may  not 
have  been  adequately  controlled 
(Farland  and  Gibb.  1993;  Craun  1993; 
Murphy  1993).  Also,  the  epidemiologic 
studies  used  in  the  meta-analysis 
considered  exposure  to  populations 
before  the  advent  of  the  1979  MCLs  for 
TTHMs;  that  regulation  significantly 
reduced  exposure  to  chlorinated  DBFs 
(McGuire  et  al  1989).  Other  members  of 
the  Negotiating  Committee,  however, 
commented  that  many  of  the  "biases" 
noted  in  studies  used  in  the  meta- 
analysis would  tend  to  underestimate 
cancer  risks  and  that,  taken  as  a  whole, 
these  studies  are  highly  suggestive  of  a 
link  between  DBFs  and  certain  cancers. 
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They  also  noted  that  current  THM  rules 
do  not  apply  to  inost{  public  water 
systems  (those  serviiig  fewer  than 
10.000  people)  which  serve  about  20% 
of  the  U.S.  population.  Also,  these  rules 
do  not  necessarily  control  many  other 
DBFs  which  may  be  Of  health  risk 
significance. 

While  research  is  needed  to  establish 
better  risk  estimates  tssociated  with 
disinfected  water,  the  above  estimates 
appear  to  reasonablyj  bound  the 
potential  for  cancer  i  isk  (it  should  be 
noted,  however,  usir  g  the  upper  bound 
of  the  meta-analysis  estimate  would 
have  resulted  in  a  hi  >her  baseline 
cancer  risk  estimate)  In  order  to 
estimate  the  benefits  of  reducing  DBF 
exposure.  EPA  made  certain 
assumptions.  All  ass  amptions  are  based 
on  results  of  DBPR.\  'A  estimates  of 
conditions  in  large  sirface  water 
systems  that  filter  bu  t  do  not  soften. 
These  systems  repres  ent  about  80 
percent  of  the  popul  rtion  served  by 
surface  water  systems  and  over  50 
percent  of  the  popul  ition  served  by  all 
public  water  system! .  However,  this 
analysis  does  not  adi  Iress  the  benefits  to 
consumers  using  smaller  systems.  One 
approach  used  was  t )  assume  that  the 
percent  reduction  in  TTHM  and  HAA5 
median  effluent  con(  entrations  reflects 
an  equivalent  percer  t  reduction  in 
cancer  risk.  A  secon(   approach  was  to 
assume  that  the  perc  jnt  reduction  in 
median  TOC  effluen  concentration 
reflects  an  equivalen  t  percent  reduction 
in  cancer  risk.  These  alternatives  were 
evaluated  under  the  jssumption  that 
there  would  be  no  cc  mpromising  the 
SVVTR  risk  goal  of  n(  >  more  than  one 
case  of  giardiasis  pei  10,000  people  per 
year.  In  other  words,  this  microbial 
treatment  objective  \  .'as  used  to 
constrain  the  DBPIU  M  model  while 
predicting  a)  the  bas  dine  levels  of 
TTHMs.  HAA5.  and  FCX:  under  the 
existing  SWTR,  and  ))  the  new 
concentrations  of  TT  HMs,  HAA5.  and 
TOC  resulting  from  <  ystems  attempting 
to  meet  the  Stage  1  a  [id  Stage  2 
requirements  (USEP  ^.  1994).  This 
modeling  constraint,  which  is  in  effect 
an  ESUTR  consister  I  with  the 
objectives  of  the  SVV  fR.  avoids 
increases  in  microbi  il  risk  and 
simplifies  the  benefi  s  analysis.  The 
preamble  to  the  prop  osed  ESWTR. 
elsewhere  in  today's  Federal  Register, 
discusses  how  the  D  'BRAM  has  also 
been  used  to  predict  increases  in 
microbial  risk  that  n  ight  result  if 
systems  complied  w  th  more  stringent 
DBP  standards  with(  lut  an  ESWTR. 

In  Stage  1 ,  the  DBl  'RAM  predicted 
that  the  baseline  me  lian  TTHM  and 
HAAS  effluent  conc(  mtrations  would  be 
reduced  by  33  and  2 )  percent. 


respectively,  while  the  TOC  effiuent 
concentration  would  be  reduced  by  12 
percent.  Assuming  that  the  change  in 
the  median  effluent  TTHM  and  HAA5 
levels  reflects  the  same  changes  in 
exposure  from  cancer  risk  (relative  to 
the  respective  toxicological  and 
epidemiological  baseline  risk  levels 
previously  alluded  to),  the  Stage  I 
proposal  would  result  in  avoidance  of 
between  0.29  to  0.33  cases  per  year  and 
2,900  to  3.300  cases  per  year.  The  lower 
bound  of  cancer  cases  avoided  per  year 
is  likely  to  be  understated  because,  in 
the  absence  of  risk  estimates  available 
for  other  DBPs.  it  is  assumed  that  all 
cancer  cases  caused  by  exposure  to 
DBPs  can  be  represented  by  the 
maximum  likelihood  toxicological  risk 
estimate  from  exposure  to  THMs  alone. 

Under  the  assumptions  described 
above  and  assuming  that  the  change  in 
median  effluent  TOC  reflects  the  same 
changes  in  exposure  from  cancer  risk, 
the  Stage  I  proposal  would  result  in 
avoidance  of  between  0.12  and  1.200 
cases  of  cancer  per  year.  In  Stage  2.  the 
change  in  median  TTHM  and  HAAS 
effluent  concentrations  was  a  reduction 
of  48  and  50  percent,  respectively,  from 
the  baseline  prior  to  Stage  1.  while  the 
change  in  TC3C  effluent  concentration 
was  a  reduction  of  18  percent. 
Assuming  the  change  in  median  effluent 
TTHM  and  HAAS  levels  reflects  the 
same  change  in  exposure  from  cancer 
risk,  the  Stage  II  proposal  would  result 
in  a  cumulative  (Stage  1  plus  2) 
avoidance  of  between  O.SO  to  0.52  cases 
per  year  and  5,000  to  5.200  cases  per 
year.  Assuming  the  change  in  median 
effluent  TOC  reflects  the  change  in 
exposure  from  cancer  risk,  the  Stage  11 
proposal  would  result  in  cumulative 
avoidance  of  between  0.2  and  2,000 
cases  of  cancer  per  year. 

If  the  total  annual  cost  of  treatment  is 
Si. 04  billion  to  meet  Stage  I  targets, 
then  the  cost  per  case  of  cancer  avoided 
ranges  between  $8.67  billion  and 
$867,000  per  case,  based  on  changes  in 
median  effluent  TOC.  If  based  on  Stage 
I  changes  in  median  effluent  TTHMs 
and  THAAs.  the  cost  per  case  of  cancer 
avoided  ranges  between  $3.59  billion 
and  $359,000.  Assuming  that  DBPs 
other  than  THMs  pose  some  cancer  risk, 
the  upper  bound  cost  estimates  per 
cancer  case  avoided  are  likely  to  be 
overstated.  Similarly,  until  more 
conclusive  epidemiology  data  become 
available,  the  lower  bound  cost  estimate 
per  case  will  remain  highly 
controversial.  If  one  were  to  assume 
there  is  a  10  percent  chance  that  the 
baseline  cancer  risks  suggested  by 
Morris  et  al.(1992)  were  true,  then  the 
estimated  costs  per  case  of  cancer 
avoided  would  range  from  $8.67  million 


per  case  (based  on  changes  in  median 
TOC)  to  $3.59  million  per  case  (based 
on  changes  in  median  TTHMs).  The  lack 
of  better  evidence  for  causality  in  the 
epidemiological  studies  would  indicate 
there  is  a  possibility  that  the 
associations  cited  in  the  Morris  study 
are  due  to  omitted  variables  or 
deficiencies  in  the  data,  in  which  case 
the  cost  effectiveness  may  be  even 
worse  than  these  estimates. 

In  principle,  the  cost-effectiveness  of 
the  rule  should  be  evaluated  in  terms  of 
the  expected  (mean)  outcome  and  the 
likelihood  of  this  and  other  outcomes. 
Quantitative  data  on  the  likelihood  of 
different  outcomes  are  unavailable, 
however,  and  as  a  result  EPA  has  been 
able  to  quantify  the  expected  cost 
effectiveness  only  in  terms  of  the  ranges 
reported  here.  EPA  believes  that  likely 
cost-effectiveness  outcomes  will  fall  in 
this  range.  Whether  the  expected  cost 
effectiveness  of  the  proposal  is  closer  to 
the  high-end  or  low-end  estimates 
depends  primarily  on  whether  future 
epidemiological  or  toxicological  studies 
can  provide  stronger  evidence  of  a 
causal  effect  of  exposure  to  disinfected 
(e.g.,  chlorinated)  water  on  cancer  risks. 

Cost-effectiveness  will  be  affected  by 
the  size  and  the  water  quality  of  a 
particular  system,  and  the  technology 
used  for  achieving  compliance. 
Economies  of  scale  for  technologies 
used  to  achieve  compliance  will  make 
household  compliance  costs  higher  in 
smaller  systems  than  in  larger  systems 
(see  Table  XV-8).  However,  because 
many  large  systems  will  already  have 
reduced  exposure  from  DBPs  under  the 
existing  TTHM  standard  (which  only 
pertains  to  systems  serving  greater  than 
10,000  people),  reductions  in  exposure 
from  DBPs  in  many  small  s>'stems  is 
also  likely  to  be  greater  than  in  larger 
system.  Although  the  data  are  limited, 
this  presumption  appears  to  be 
supported  by  Figures  VI-11  and  VI-13 
in  section  VI  of  this  preamble.  Figures 
VI-11  and  VI-13  suggest  that  a 
substantial  number  of  systems  ser\'ing 
less  than  10,000  people  have  much 
higher  TTHM  (and  DBP)  concentrations 
than  systems  serving  10,000  people  or 
greater.  EPA  solicits  data  and  comment 
on  the  extent  to  which  reductions  in 
exposure  can  be  expected  to  differ 
between  systems  serving  10,000  people 
or  more  and  systems  serving  less  than 
10.000  people. 

For  systems  using  enhanced 
coagulation,  the  technology  most  likely 
to  be  used  to  achieve  compliance  among 
surface  water  supplies  (see  Table  XV-4). 
there  are  relatively  Small  differences  in 
economies  of  scale  (see  Tables  XV-6 
and  XV-7)  and  small  differences  in  cost 
effectiveness  between  small  and  large 


systems.  Table  XV^  indicates  that 
approximately  17%  of  the  surface  water 
supplies  serving  fewer  than  10.000 
people  will  use  technologies  (ozone  or 
membrane  technology)  that  would  result 
in  significantly  higher  household  costs 
than  those  expected  in  most  larger-sized 
systems.  Similarly,  Table  XV-5 
indicates  that  approximately  4%  of  the 
ground  water  supplies  serving  fewer 
than  10.000  people  will  use  a 
technology  (membrane  technology)  that 
would  result  in  significantly  higher 
household  costs  than  in  most  larger- 
sized  systems.  Depending  on  the 
reductions  in  exfwsure.  which  would  be 
very  significant  in  systems  using 
membrane  technology,  the  cost- 
effectiveness  in  some  small  systems  is 
likely  to  be  substantially  less  than  in 
larger-sized  systems.  EPA  solicits 
comments  on  what  data  and  approaches 
could  be  used  for  estimating  differences 
in  cost-effectiveness  for  large  versus 
small  systems  complying  with  Stage  1 
requirements. 

Maintaining  the  assumptions  as 
described  above,  if  the  total  annual  cost 
of  treatment  is  $2.56  billion  to  meet 
Stage  II  targets  (extended  to  all  systems), 
then  the  cost  per  case  of  cancer  avoided 
ranges  between  $5.3  billion  and 
$512,000  if  based  on  changes  in  median 
TTHM  and  HAAS  effluent 
concentrations.  If  based  on  Stage  II 
changes  in  median  effluent  TOC,  the 
cost  per  case  of  cancer  avoided  ranges 
between  $12.8  billion  and  $1.28  million 
per  case. 

Under  the  above  assumptions,  the 
Stage  1  requirements  are  significantly 
more  cost  effective  than  the  Stage  2 
requirements  for  reducing  risk, 
whatever  that  risk  may  be.  Despite  the 
enormous  uncertainties  for  estimating 
reductions  in  risk  resulting  from 
different  regulatory  strategies,  the 
Negotiating  Committee  believed  that  the 
Stage  1  requirements  were  of  sufficient 
benefit  to  be  proposed  for  all  system 
sizes.  Some  negotiators  argued  that 
Stage  2  controls  should  only  be 
proposed  now  for  larger  systems  and 
revisited  when  more  information 
became  available;  others  argued  that 
such  controls  should  be  put  in  place 
sooner.  The  ultimate  decision  was  to 
propose  Stage  2  rules  but  to  provide  an 
opportunity  for  consideration  of  more 
data  at  a  second  regulatory  negotiation 
(or  similar  proceeding)  before  Stage  2  is 
finalized. 

XVI.  Other  Requirements 

A.  Consultation  with  State.  Local,  and 
Tribal  Governments 

Two  Executive  Orders  (E.O.  12875, 
Enhancing  Intergovernmental 


Partnerships,  and  E.O  12866,  Regulatory 
Planning  and  Review)  explicitly  require 
Federal  agencies  to  consult  with  State, 
local,  and  tribal  entities  in  the 
development  of  rules  and  policies  that 
will  affect  them,  and  to  document  what 
they  did.  the  issues  that  were  raised, 
and  how  the  issues  were  addressed. 

As  described  in  section  II  of  today's 
rule,  SDWA  section  1412  requires  EPA 
to  promulgate  NPDWRs  for  at  least  25 
contaminants  every  three  years.  The 
contaminants  listed  in  today's  rule  are 
being  proposed  in  response  to  that 
Congressional  mandate. 

To  comply  with  this  rule,  PWSs  will 
need  to  meet  specified  levels  for  total 
trihalomethanes,  haloacetic  acid.s, 
certain  other  byproducts,  and  certain 
disinfectants,  to  meet  these  standards, 
certain  systems  will  need  to  employ 
enhanced  coagulation,  enhanced 
precipitative  softening,  and/or  other 
treatment  technologies.  The  total  annual 
cost  of  the  rule,  including  monitoring,  is 
expected  to  be  about  $1.1  billion  per 
year.  Systems  ser\'ing  more  than  10,000 
persons  are  expected  to  come  into 
compliance  in  1998  and  2000  and  bear 
$700  million  of  the  cost.  Systems 
serving  fewer  than  10,000  persons  are 
expected  to  come  into  compliance  in  the 
years  2000  to  2002  and  bear  about  $400 
million  of  the  total  cost. 

The  Agency  first  sought  public  input 
to  the  rule  in  a  strawman  rule  published 
in  October  1989.  Comments  received  in 
response  to  the  stravraian  rule  are 
sumrharized  in  section  IV  of  today's 
rule.  In  June  1991  EPA  issued  a  status 
report  designed  to  update  the  public  on 
the  Agency's  thinking  on  rule  criteria. 
Comments  were  also  received  on  the 
status  report;  they,  too.  are  summarized 
in  section  IV. 

In  1992,  EPA  considered  entering  into 
a  negotiated  rulemaking  on  this  rule 
primarily  because  no  clear  path  for 
addressing  all  the  major  issues 
associated  with  the  rule  was  apparent. 
EPA  hired  a  facilitator  to  explore  this 
option  with  external  stakeholders  and, 
in  November  1992,  decided  to  proceed 
with  the  negotiation.  The  18  negotiators, 
including  EPA,  met  from  November 
1992  until  June  1993  at  which  time 
agreement  was  reached  on  the  content 
of  the  proposed  rule.  Today's  proposed 
regulatory  and  preamble  language  has 
been  agreed  to  by  the  17  negotiators 
who  remained  at  the  table  through  June 
1993.  A  summary  of  those  negotiations 
is  contained  in  section  IV. 

The  negotiators  included  persons 
representing  State  and  local 
governments.  At  the  table  were: 

(1)  Association  of  State  Drinking 
Water  Administrators,  a  group 
representing  state  government  officials 


responsible  for  implementing  the 
regulations, 

(2)  Association  of  State  and  Territorial 
Health  Officials,  a  group  representing 
statewide  public  health  interests  and  the 
need  to  balance  spending  on  a  variety  of 
health  priorities, 

(3)  National  Association  of  Regulated 
Utilities  Commissioners,  a  group 
representing  funding  concerns  at  the 
state  level, 

(4)  National  Association  of  County 
Health  Officials,  a  group  representing 
local  government  general  public  health 
interests, 

(5)  National  League  of  Cities,  a  group 
representing  local  elected  and 
appointed  officials  responsible  for 
balancing  spending  needs  across  all 
government  services, 

(6)  National  Association  of  State 
Utility  Consumer  Advocates,  a  group 
representing  consumer  interests  at  the 
state  level,  and 

(7)  National  Consumer  Law  Center,  a 
group  representing  consumer  interests 
at  the  local  level. 

In  addition,  several  associations 
representing  public  municipal  and 
investor-owmed  water  systems  also 
served  on  the  committee. 

As  part  of  the  negotiation  process, 
each  of  these  representatives  was 
responsible  for  obtaining  endorsement 
from  their  respective  organization  on 
the  positions  they  took  at  the 
negotiations  and  on  the  final  signed 
agreement.  During  the  negotiations,  the 
group  heard  from  many  other  parties 
who  attended  the  public  negotiations 
and  were  invited  to  express  their  views. 
As  is  true  with  any  negotiation,  all  sides 
presented  initial  positions  which  were 
ultimately  modified  to  obtain  consensus 
from  all  sides.  However,  all  parties 
mentioned  above  signed  the  final 
agreement  on  behalf  of  their 
associations.  This  agreement  reflected 
basic  consensus  that  the  cost  of  the  rule 
was  offset  by  its  public  health  benefits 
and  its  promotion  of  responsible 
drinking  water  treatment  practices. 

The  only  original  negotiator  who  did 
not  sign  the  agreement  left  the 
negotiations  in  March  1993.  That 
negotiator  represented  the  National 
Rural  Water  A.ssociation  (NRWA),  a 
group  representing  primarily  small 
public  and  private  water  systems. 
NRWA  believed  that  since  systems 
serving  populations  under  10.000 
p)ersons  are  not  subject  to  the  current 
trihalomethane  standard,  it  would  be 
more  reasonable  to  require  that  small 
systems  comply  with  the  current 
trihalomethane  standards  rather  than 
the  standards  proposed  today.  NRWA 
objected  to  the  costs  of  the  rule  on  small 
systems  given  its  belief  that  the  risks  to 
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humans  from  D/DBI  are  poorly 
understood.  NRWA  n  its  letter  of 
resignation  stated  th  it  "[tjhere  is 
insufficient  good,  re  iabie  scientific  data 
showing  clear  risks  1  o  human  health 
from  the  levels  of  Dy  DBP  found  on 
average  in  drinking  vater."  It  should  be 
noted  that  although  'JRWA  objected  to 
the  cost  of  the  rule,  hey  had  supported 
an  option  with  appr  >ximately  the  same 
estimated  cost  earlie  r  in  the  negotiation 
process.  The  NRWA  position  that  small 
systems  should  mee  the  current 
trihalomethane  stan  lard  was  rejected  by 
the  remaining  negot  ators,  several  of 
whom  also  represen  small  water 
systems. 

The  contents  of  toilay's  proposed  rule 
has  been  available  Ui  the  public  for 
several  months  as  p<  rt  of  the  regulatory 
negotiation  signatun  process.  EPA  has 
briefed  numerous  gr  )ups,  including 
government  organize  itions.  on  its 
contents.  The  Agency  has  received 
several  letters  from  |  lublic  water 
systems  objecting  to  the  cost  of  the 
proposed  rule  and  q  lestioning  its 
potential  health  ben  'fit.  These  letters 
are  contained  in  the  public  docket 
supporting  today's  rile.  The  Agency 
recognizes  that  man  '  persons  are 
concerned  whether  I  he  proposed  rule  is 
warranted.  The  tech  lical  issues  are 
complex.  The  procei  s  needed  to 
develop  a  common  1  jvel  of 
understanding  amor  g  the  negotiators  as 
to  what  was  known  md  unknown  and 
what  are  reasonable  estimates  of 
potential  costs  and  I  enefits  was  time- 
consuming.  It  is  unr  ja,sonable  to  expect 
persons  not  at  the  n<  gotiating  table  to 
have  that  same  level  of  understanding 
and  to  all  share  the  <  ame  view. 
However,  the  discus  5ions  throughout 
the  negotiated  rulen  aking  process  were 


informed  by  a  broad 
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B.  Regulatory  Flexibility 

The  Regulatory 
U.S.C602efe(7..  re< 
explicitly  consider 
proposed  regulation 
By  policy,  EPA  has 
regulatory  altemati 
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Administration  defi 
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systems,  the  Agency 
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indicating  what  the  predicted  impacts 
on  small  systemns  could  be  and  how 
such  impacts  could  be  minimized.  A 
detailed  description  of  this  effort  is 
available  in  the  Regulatory  Impact 
Analysis  (USEPA.  1994).  Following  is  a 
summary  of  the  key  elements  of  the 
Regulatory-  Flexibility  Analysis. 

Throughout  the  negotiaited 
rulemaking  process,  small  systems  were 
defined  as  those  serving  fewer  than 
10.000  persons.  This  definition  was 
used  because  there  is  an  existing  SDWA 
standard  of  0.10  mg/l  for  total 
trihalomethanes  that  applies  only  to 
systems  serving  at  least  10.000  persons. 
Systems  serving  fewer  than  10,000 
persons  are  presently  unregulated  with 
respect  to  disinfection  byproducts. 
There  are.  as  a  result,  two  different 
baseline  conditions  from  which  water 
systems  will  approach  additional 
disinfection  byproduct  control.  The 
major  impact  will  be  the  requirement  to 
install  and  operate  water  treatment 
equipment  to  meet  specific  standards  of 
quality  in  the  delivered  water.  These 
requirements  pertain  primarily  to 
systems  that  actually  treat  water. 
Systems  that  purchase  treated  water 
from  another  source  may  see  an  increase 
in  their  wholesale  costs,  but  a  data  base 
sufficient  to  track  all  the  wholesale 
treated  water  transactions  in  the  country 
does  not  exist.  Impacts  are  therefore 
evaluated  in  terms  of  the  systems  that 
treat  water.  The  data  with  which  to 
characterize  the  capacities  and  flows  of 
these  facilities  does  exist  and  provides 
an  adequate  basis  for  assessing  total 
capital  and  operating  costs. 

EPA  estimates  that  there  are  a  total  of 
76.051  community  and  nontransient 
noncommunity  water  systems  that  treat 
water.  Of  these,  an  estimated  73,336 
(96%)  serve  fewer  than  10,000  persons. 
Despite  their  overwhelming  dominance 
in  terms  of  industry  structure,  these 
systems  provide  water  to  only  22 
percent  of  the  total  population  served  by 
public  water  supplies. 

Of  the  total  68,171  small  groundwater 
systems,  it  is  estimated  that  8.324  (12%) 
will  have  to  modify  treatment  to  comply 
with  the  Stage  1  proposal.  The  TWG 
forecast  that  5.403  (8%)  systems  will 
comply  with  the  very  inexpensive 
technology  of  chloramines  while  2.921 
(4%)  systems  will  require  more 
expensive  membrane  treatment  systems, 
Use  of  these  technologies  by  small 
systems  will  result  in  total  capital  costs 
of  $1.1  billion. 

01  the  total  5.165  small  surface  water 
systems,  it  is  estimated  that  3.611  (70%) 
will  have  to  modify  treatment  to  comply 
with  the  Stage  1  proposal.  The  TWG 
forecast  that  3,318  (64%)  systems  will 
comply  with  cost  effective  combinations 


of  enhanced  coagulation,  chloramines, 
and  ozone.  Another  293  (6%)  systems 
will  require  more  expensive  membrane 
treatment  systems.  This  will  result  in 
total  capital  costs  of  $0.6  billion. 

EPA  believes  that  the  proposed  ru'e 
could  have  a  significant  impact  on  a 
substantial  number  of  small  systems. 
Therefore,  the  Agency  has  attempted  to 
provide  less  burdensome  altemalives  to 
achieve  the  rule's  goals  for  small 
systems  wherever  possible.  These 
considerations,  discussed  in  greater 
detail  in  Section  IX  of  this  preamble  and 
in  the  Regulatory  Impact  Analysis 
(USEPA,  1994),  include: 

(a)  Less  routine  monitoring.  Small 
systems  are  required  to  monitor  less 
frequently  for  such  contaminants  as 
TTHMs  and  HAAS.  Also,  ground  water 
systems  (the  large  majority  of  small 
systems)  are  required  to  monitor  less 
frequently  than  Subpart  H  systems  of 
the  same  size. 

(b)  Reduced  monitoring.  There  are 
reduced  monitoring  provisions  for 
systems  that  meet  specified 
prerequisites.  EPA  believes  that  many    . 
small  systems  will  qualify  for  this 
reduced  monitoring. 

(c)  Extended  compliance  dates. 
Systems  that  use  only  ground  water  not 
under  the  direct  influence  of  surface 
water  serving  at  least  10,000  people  and 
Subpart  H  systems  serving  fewer  than 
10,000  people  have  42  months  from 
promulgation  of  this  rule  to  comply. 
Systems  that  use  only  ground  water  not 
under  the  direct  influence  of  surface 
water  serving  fewer  than  10,000  people 
have  60  months  from  promulgation  of 
this  rule  to  comply.  These  staggered 
compliance  dates  will  allow  smaller 
systems  to  learn  from  the  experience  of 
larger  systems  on  how  to  most  cost 
effeciively  comply  with  the  Stage  1  D/ 
DBP  rule.  Larger  systems  will  generate 

a  significant  amount  of  treatment  and 
cost  effectiveness  data  under  the 
Information  Collection  RuFe  and  in  their 
efforts  to  achieve  compliance  with  the 
Stage  1  requirements.  EPA  intends  to 
summarize  this  information  and  make  it 
available  through  guidance  documents 
that  will  assist  smaller  systems  in 
achieving  compliance  with  both  the 
Stage  1  D/DBP  rule  and  long-term 
ESWTR. 

The  staggered  compliance  dates  for 
smaller  systems  will  also  enable  them  to 
consider  any  new  Stage  2  requirements, 
scheduled  to  be  proposed  in  1998.  while 
achieving  compliance  with  the  Stage  1 
requirements.  "The  delayed  compliance 
schedule  should  facilitate  the  selection 
of  the  most  cost  effective  means  for 
achieving  compliance  with  both  the 
Stage  1  and  Stage  2  requirements. 
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(d)  The  Negotiating  Committee 
considered  other  options  for  systems 
serving  less  than  10,000  people.  These 
ranged  from  requiring  smaller  systems 
to  meet  the  same  compliance  schedule 
as  for  larger  systems  to  only  extending 
the  existing  TTHM  standard  to  systems 
serving  less  than  10,000  people.  The 
Negotiating  Committee  rejected  the 
former  option  for  the  above  reasons  and 
to  enable  the  development  of  an  ESWTR 
(i.e.,  the  long-term  ESWTR  rather  than 
the  interim  ESWTR)  that  would  be  more 
reasonable  for  smaller  systems  to 
comply  with  (see  proposed  ESWTR  in 
today's  Federal  Register,  and  the 
proposed  Information  Collection  Rule, 
59  FR  6332;  February  10. 1994).  The 
Negotiating  Committee  rejected  the 
latter  option,  over  the  objections  of  the 
National  Rural  Water  Association, 
because  it  believed  that  all  systems 
should  be  subject  to  the  same  level  of 
protection.  Also,  setting  only  a  TTHM 
standard  in  the  absence  of  other  criteria 
could  lead  to  increased  exposure  from 
other  DBFs  that  might  pose  greater 
health  risks. 

C.  Paperwork  Reduction  Act  - 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  270.33)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (MC:2136). 
EPA.  401  M  Street  SW..  Washington.  DC 
20460,  or  by  calling  (202J  260-2740. 

The  reporting  and  recordkeeping 
burden  for  this  proposed  collection  of 
information  will  be  phased-in  starting  in 
1997.  The  specific  burden  anticipated 
for  each  category  of  respondent,  by  year, 
is  shown  below: 

1997 

Public  Water  Systems— monitoring  and 
reporting 

Hours  per  respondent:  0 

Total  hours:  0 
Public  Water  Systems— recordkeeping 

Hours  per  respondent:  0 

Total  hours:  0 
State  Program  Costs — reporting 

Hours  per  respondent:  2.650 

Total  hours:  148.424 
State  Program  Costs — recordkeeping 

Hours  per  respondent:  1.500 

Total  hours:  84,000 

iy98 

Public  Water  Systems — monitoring  and 
reporting 
Hours  per  respondent:  5.3 


Total  hours:  328,605 
Public  Water  Systems— recordkeeping 

Hours  per  respondent:  .05 

Total  hours:  3.319 
State  Program  Costs — reporting 

Hours  per  respondent:  11,643 

Total  hours:  652,032 
State  Program  Costs — recordkeeping 

Hours  per  respondent:  600 

Total  hours:  33.640 

1999 

Public  Water  Systems — monitoring  and 
reporting 

Hours  per  respondent:  3.9 

Total  hours:  239,424 
Public  Water  Systems — recordkeeping 

Hours  per  respondent:  .04 

Total  hours:  2,418 
State  Program  Costs — reporting. 

Hours  per  respondent:  9,119 

Total  hours:  510,672 
State  Program  Costs — recordkeeping 

Hours  per  respondent:  0 

Total  hours:  0 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch 
(MC:2136),  EPA,  401  M  Street,  SW. 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0PM,  Washington,  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  th©  proposal. 

D.  National  Drinking  Water  Advisory 
Council  and  Science  Advisory  Board 

In  accordance  with  section  1412  (d) 
and  (e)  of  the  Act.  the  Agency  has 
submitted  this  proposed  rule  to  the 
Science  Advisory  Board,  National 
Drinking  Water  Advisory  Council 
(NDWAC).  and  the  Secretary  of  Health 
and  Human  Services  for  their  review. 
The  Agency  will  take  their  comments 
into  account  in  developing  the  final 
rule.  NDWAC  supported  the  use  of 
regulatory  negotiation  to  develop  this 
rule. 

XVII.  Request  for  Public  Comment 

The  proposed  rule  represents  criteria 
that  were  agreed  to  be  proposed  by  the 
Negotiating  Committee.  Part  A  of  this 
Section  lists  the  parts  of  the  rule  for 
which  members  of  the  Negotiating 
Committee,  including  EPA,  requested 
comment.  Part  B  of  this  Section  lists  the 
parts  of  the  rule  that  pertain  to  small 
systems  for  which  EPA  requests  public 
comments  but  which  were  not  requested 
by  Members  of  the  Negotiating 
Committee.  Members  of  the  Negotiating 
Committee  agreed  not  to  file  negative 


comments  on  the  settled  portions  of  the 
proposed  rule  or  the  preamble  to  the 
extent  that  they  have  the  same 
substance  and  effect  as  the 
recommended  rule  and  preamble.  Each 
member  of  the  Negotiating  Committee 
may  comment  in  support  of  the  settled 
portions  of  the  proposed  rule.  Each 
member  of  the  Negotiating  Committee 
may  comment  fully  on  or  respond  to 
comments  solicited  in  the  preamble  or 
on  issues  that  were  not  the  subject  of 
negotiations.  The  public  at  large  is 
invited  to  comment  on  all  aspects  of  the 
rule  or  preamble  including  the 
appropriateness  of  numerical  criteria, 
monitoring  requirements,  and 
applicability.  EPA  will  consider  all 
public  comments  received  in 
developing  the  final  rule. 

A.  Request  for  Comment 

Section  V 

The  appropriateness  of  adopting  the 
term  "MRDLG"  in  lieu  of  MCLGs  for 
disinfectants  in  the  final  rule. 

— Any  additional  data  on  known 
concentrations  of  chlorine  in  drinking 
water,  food,  and  air. 

— The  following  issues  concerning 
chlorine:  placing  chlorine  in  Category 
III  for  developing  an  MRDLG, 
selection  of  the  specified  study  and 
NOAEL  as  the  basis  for  the  MRDLG, 
the  80%  RSC,  the  appropriateness  of 
the  UF  of  100,  and  the  cancer 
classification  for  chlorine. 

—Any  additional  data  on  known 
concentrations  of  chloramines  in 
drinking  water,  food,  and  air. 

— The  following  issues  concerning 
chloramines:  the  proposed  MRDLG 
for  chloramines  and  the  RSC  of  80%, 
the  significance  of  the  findings  of 
immunotoxicity  for  setting  the  RfD 
instead  of  the  NTP  study,  the 
significance  of  the  finding  of 
mononuclear  cell  leukemia  in  female 
F344  rats,  the  significance  of  the 
finding  of  tubular  cell  neoplasms  in 
high-dose  exposed  mice,  and  whether 
the  adjusted  MRDLG,  which  takes 
into  account  the  measurement  of 
monochloramine  as  total  chlorine,  is 
appropriate. 

— The  significance  of  the 
epidemiological  studies  with  chlorine 
and  chloramines  as  indicators  of  risk. 
EPA  recognizes  that  there  are  different 
interpretations  of  these 
epidemiological  studies  and 
specifically  solicits  comment  on  the 
rationale  for  EPA 's  interpretations. 
EPA  further  requests  comments  on  the 
studies  sugge,sting  a  reproductive  risk 
related  to  disinfectant  byproduct 
exposure. 
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— Any  additional  d,  ita  on  known 
concentrations  of  chlorine  dioxide, 
chlorate,  and  chhrite  in  drinking 
water,  food,  and  i  ir. 

— For  chlorine  diox  de,  the  SAB's 
suggestion  that  a  ;hild's  bod>  weight 
of  10  kg  and  wate  r  consumption  of  1 
L/d  may  be  more  appropriate  for 
setting  the  MRDL  Z  than  the  adult 
parameters,  given  the  acute  nature  of 
the  toxic  effect.  E  'A  also  requests 
comment  on  the  i  ppropriateness  of 
the  300-fold  uncertainty  factor,  the 
studies  selected  a  >  the  basis  for  the 
RfD,  and  the  80%  relative  source 
contribution. 

—For  chlorite,  the  J  AB's  suggestion  that 
EPA  consider  has  ng  the  MCLG  on  the 
child  body  weigh  of  10  kg  and  water 
consumption  of  1  Uday  instead  of  the 
adult  default  values.  EPA  requests 
comments  on  the  SAB's  suggestion, 
along  with  the  sti  dy  selected  as  the 
basis  for  the  MCL  j,  the  uncertainty 
factor  and  the  RSi :  of  80%. 

— The  decision  not  o  propose  an  MCLG 
for  chlorate  at  thii ;  time. 

— Any  additional  d<  ta  on  known 
concentrations  of  chloroform  in 
drinking  water,  fc  od.  and  air. 
The  basis  for  the  »roposed  MCLG  for 

chloroform. 

— Any  additional  d<  ta  on  known 
concentrations  of  BDCM  in  drinking 
water,  food,  and  a  ir. 

— The  basis  of  the  p  -oposed  MCLG  for 
BDCM  and  the  us  ;  of  tumor  data  of 
large  intestine  an^  kidney,  but  not 
liver,  in  quantitat  ve  estimation  of 
carcinogenic  risk  af  BDCM  from  oral 
exposure. 

— Any  additional  di  ta  on  known 
concentrations  of  DBCM  in  drinking 
water,  food,  and  sir. 

— The  basis  for  the  iroposed  MCLG  for 
DBCM,  the  RSC  o  80%,  and  the 
cancer  classiTicati  an  for  DBCM. 

— Any  additional  d;  ta  on  known 
concentrations  of  jromoform  in 
drinking  water,  fc  od.  and  air. 

— The  di^rent  viev  points  between 
L\RC  and  EPA  re^  arding  bromoform's 
carcinogenic  pote  itial. 

— The  basis  for  the  iroposed  MCLG  for 
bromoform.  | 

— Any  additional  djjta  on  known 
concentrations  of  IX;A  in  drinking 
water,  food,  and  a  ir. 


-The  basis  for  the 


roposed  MCLG  for 


DCA  in  drinking  i  I'ater  and  the  cancer 

classification  of  G  roup  B2. 
— Any  additional  dj  ta  on  known 

concentrations  of  TCA  in  drinking 

water,  food,  and  a  Ir. 
—The  basis  for  the  1 4CLG  and  the 

cancer  classificati  sn  for  TCA. 
— Any  additional  dz  ta  on  known 

concentrations  of  ZH  in  drinking 

water,  food,  and  a  ir. 


— For  CH.  the  Category  II  approach  for 
setting  an  MCLG,  the  extra  safety 
factor  of  1  instead  of  10  for  a  Category 
II  contaminant,  and  whether  the 
endpoint  of  liver  weight  increase  and 
hepatomegaly  is  a  LOAEL  or  NOAEL 
given  the  lack  of  histopathology. 

— Any  additional  data  on  known 
concentrations  of  bromate  in  drinking 
water,  food,  and  air. 

— The  MCLG  of  zero  for  bromate  based 
on  carcinogenic  weight  of  evidence 
and  the  mechanism  of  action  for 
carcinogenicity  related  to  DNA 
adduct. 

Section  VIII 

— The  timetable  for  promulgation  of  tlie 
final  rule  and  the  compliance  dates 
therein. 

— How  monitoring  and  compliance 
requirements  should  be  split  among 
wholesalers  and  retailers  of  water. 
Does  §  141.29  (consecutive  systems) 
provide  the  State  adequate  flexibility 
and  authority  to  address  individual 
situations?  Are  any  specific  federal 
regulatory  requirements  necessary  to 
handle  such  situations?  If  so.  what  are 
they? 

— How  tlie  following  situations  should 
be  handled  in  compliance 
determinations. 

— When  the  monthly  source  water  TOC 
is  less  than  2.0  mg/1  and  enhanced 
coagulation  is  not  required. 

— When  seasonal  variations  cause  the 
system  to  determine  that  TOC  is  not 
amenable  to  any  level  of  enhanced 
coagulation  and  the  system  would  be 
eligible  for  a  waiver  of  enhanced 
coagulation  requirements. 

EPA  believes  that  assigning  a  value  of 

1.00  for  these  months  is  a  reasonable 

approach. 

Section  IX 

— Whether  exemptions  to  this  rule 
should  be  granted  if  a  system  could 
demonstrate  to  the  State,  that  due  to 
unique  water  quality  characteristics,  it 
could  not  avoid  through  the  use  of 
BAT  the  possibility  of  increasing  its 
total  health  risk  by  complying  with 
the  Stage  1  regulations.  When  might 
such  situations  occur?  What  specific 
conditions,  if  any.  should  be  met  for 
a  system  to  be  granted  an  exemption 
under  such  a  provision.  What 
provisions  should  EPA  require  of 
States  to  grant  these  exemptions? 
Should  such  exemptions  be  granted 
for  a  limited  period  but  be  renewable 
by  the  State  if  no  new  health  risk 
information  became  available? 

— Whether  the  TOC  percent  removal 
levels  in  Table  IX-1  are  representative 
of  what  90  percent  of  systems 
required  to  use  enhanced  coagulation 


could  be  expected  to  achieve  with 
elevated,  but  not  unreasonable, 
coagulant  addition. 

— Whether  filtration  should  be  required 
as  part  of  the  bench-Zpilot-scale 
procedure  for  determination  of  Step  2 
enhanced  coagulation.  If  so,  what  type 
of  filter  should  be  specified  for  bench- 
scale  studies? 

-—Whether  a  slope  of  0.3  mg/L  of  TOC 
removed  per  10  mg/L  of  alum  added 
should  be  considered  representative 
of  the  point  of  diminishing  returns  for 
coagulant  addition  under  Step  2.  EPA 
also  solicits  comment  on  how  the 
slope  should  be  determined  (e.g.. 
point-to  point,  curve-fitting).  If  the 
slope  varies  above  and  below  0.3/10, 
where  should  the  Step  2  alternate 
TOC  removal  requirement  he  set — at 
the  first  point  below  0.3/10?  At  some 
other  f>oint? 

— Whether  any  additional  regulatory 
requirements,  guidance,  or 
explanation  is  required  to  define 
"multiple  wells".  EPA  requests 
comment  on  whether  there  should  be 
an  upper  limit  of  sampling  frequency 
for  systems  that  either  cannot 
determine  that  they  are  drawing  water 
from  a  single  aquifer  or  are  drawing 
water  from  multiple  aquifers.  For 
example,  should  a  system  that  must 
draw  water  from  many  aquifers  to 
satisfy  demand  be  allowed  to  limit 
monitoring  as  if  they  were  drawing 
from  no  more  than  four  aquifers 
(routine  sampling  would  thus  be 
limited  to  four  samples  per  quarter 

-   from  systems  serving  at  least  10.000 
people  or  to  four  samples  per  year  for 
systems  serving  fewer  than  10.000 
people)?  Does  EPA  need  to  develop 
any  additional  guidance  for  any  other 
aspect  of  this  requirement? 

— How  often  bench-or  pilot-scale 
studies  should  be  performed  to 
determine  compliance  under  .step  2. 
Should  such  frequency  of  testing  be 
included  in  the  rule  or  left  to 
guidance?  Is  quarterly  monitoring 
appropriate  for  all  systems?  What  is 
the  best  method  to  present  the  testing 
data  to  the  primacy  agent:y  that 
reflects  changing  influent  water 
quality  conditions  and  also  keeps 
transactional  costs  to  a  minimum? 
How  should  compliance  be 
determined  if  the  system  is  not 
initially  meeting  the  percent  TOC 
reduction  required  because  of  difficult 
to  treat  water  and  a  desire  to 
demonstrate  alternative  performance 
criteria? 

— Whether  data  are  available  on  the  use 
of  ferrous  salts  in  the  softening 
process  which  can  help  define  a  step 
2  for  enhanced  softening.  For 
softening  plants,  is  enhanced 
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softening  properly  defined  by  the 
percent  removals  in  Table  IX-1  or  by 
10  mg/L  removal  of  magnesium?  Is 
there  a  step  2  definition?  Can  ferrous 
salts  be  used  at  softening  pH  levels  to 
further  enhance  TOC  removals? 
— Whether  preoxidation  is  necessary  in 
water  treatment  to  control  water 
quality  problems  such  as  iron, 
manganese,  sulfides,  zebra  mussels. 
/Viatic  clams,  taste  and  odor.  Will 
allowing  preoxidation  before 
precursor  removal  by  enhanced 
coagulation  generate  excessive  DBP 
levels? 
—Whether  biologically  active  filtration 
following  ozonation  is  sufficient  to 
remove  most  byproducts  believed  to 
result  from  ozonation?  What 
parameters  should  be  measured  in 
and/or  out  of  the  biologically  active 
filter  to  demonstrate  that  ozone 
byproducts.are  being  removed?  For 
e.\ample,  would  it  be  sufficient  to 
demonstrate  greater  than  90  percent 
removal  of  formaldehyde  to  establish 
that  a  filter  is  biologically  active? 
—Whether  disinfection  credit  should  be 
allowed  for  chlorine  dioxide  used 
prior  to  enhanced  coagulation  if 
virtually  no  halogenated  organic  DBFs 
are  formed.  Should  some  other  limit, 
in  addition  to  or  in  lieu  of  that 
proposed,  be  set  (e.g..  5  n/L  TTHMs) 
on  DBFs  formed  by  high  purity 
chlorine  dioxide  to  ensure  sufficient 
control  for  the  production  of 
excessive  halogenated  organic  DBFs  if 
disinfection  credit  were  to  be  allowed 
with  chlorine  dioxide  prior  to 
enhanced  coagulation? 
—The  appropriateness  of  allowing 
systems  to  add  a  disinfectant  before 
enhanced  coagulation  when  water 
temperatures  are  less  than  or  equal  to 
5  "C  if  excessive  DBFs  are  not 
produced  or  identification  of 
alternative  means  for  addressing  this 
issue. 
—Whether  GAClO  and  GAC20 
reasonable  definitions  of  GAC 
performance?  Do  they  span  the 
expected  level  of  GAC  applications  in 
drinking  water  treatment  for  the 
control  of  TTHMs  and  THAAs?  Is  the 
Jefferson  Parish.  Louisiana  TOC 
removal  representative  of  the  "general 
case"  of  TOC  removal? 
—Whether  any  Subpart  H  systems  with 
a  TOC  >4.0  mg/l  should  be  allowed  to 
reduce  monitoring?  Under  what 
conditions  (e.g..  system  has  installed 
nanofiltration)? 
— Whether  reduced  monitoring  for    - 
ground  water  systems  serving  fewer 
than  10.000  people  could  be 
expanded  beyond  what  is  in  the 
proposal.  The  additional  options 
presented  below  would  rely  on  having 


each  entry  point  of  the  system  go 
through  three  years  of  routine 
monitoring  to  qualify  for  reduced 
monitoring.  After  this  period,  if  the 
.  entry  points  meet  additional  criteria, 
then  the  entry  points  would  be  subject 
to  minimal  additional  monitoring. 
Option  One:  Any  ground  water 
system  serving  fewer  than  10,000  people 
that  has  a  raw  water  TOC  of  less  than 
1.0  mg/1.  and  has  both  TTHM  and 
HAAS  values  less  than  25  percent  of  the 
MCLs  (20  ng/1  and  15  ng/l.  respectively) 
after  three  years  of  routine  and  reduced 
monitoring,  can  reduce  the  monitoring 
for  TTHMs  and  HAA5s  to  one  sample 
every  nine  years,  taken  at  the  maximum 
distribution  system  residence  time 
during  the  warmest  month. 

Option  Two:  Any  ground  water 
system  serving  fewer  than  10,000  people 
that  has  a  raw  water  TOC  of  less  than 
0.5  mg/1,  and  has  both  TTHM  and 
HAAS  values  less  than  25  percent  of  the 
MCLs  (20  jig/1  and  15  >ig/l,  respectively) 
aher  three  years  of  routine  and  reduced 
monitoring,  is  exempt  from  the 
distribution  system  monitoring 
requirements  for  TTHMs  and  HAA5s  for 
as  long  as  TOC  monitoring  is  conducted 
once  every  three  years  and  the  raw 
water  TOC  remains  less  than  0.5  mg/1 

These  options  are  not  mutually 
exclusive,  that  is,  both  could  be  used 
simultaneously  or  some  hybrid  could  be 
developed.  The  Agency  seeks  comment 
on  whether  either  or  both  of  these 
options  are  reasonable  in  adequately 
protecting  the  public  heaUh  and  should 
therefore  be  considered  as  criteria  for 
reduced  monitoring.  Are  there  other 
options  for  reduced  monitoring  that 
sliould  be  considered?  What  are  they? 
— Comment  on  the  cost  impact  of  pH 
adjustment  on  systems  with  both  high 
alkalinity  nnd  high*romide  levels. 
— Comment  on  the  relative  costs  of 
adjusting  pH  to  reduce  bromate 
formation  versus  the  costs  of  other 
technologies  to  meet  the  MCLs  in  this 
propo.sed  rule. 
— Whether  the  monitoring  is  frequent 
enough  to  adequately  determine 
variations  in  sample  results  caused  by 
time  and/or  location  in  the 
distribution  system?  If  not,  what  is  a 
more  appropriate  monitoring 
schedule?  Should  requirements  differ 
for  systems  based  on  population 
served,  raw  water  source,  or  other 
factors?  If  so,  should  the  proposed 
requirements  be  changed?  How 
should  they  be  changed? If 
requirements  should  not  be  based  on 
these  factors,  what  should  the 
requirements  be?  Does  averaging  of 
sample  results  taken  in  various 
locations  over  the  course  of  a  year  to 


determine  compliance  adequately 
protect  individuals  that  are  in 
locations  that  may  regularly  have 
higher  than  average  levels?  If  it  does 
not,  how  should  the  proposed 
requirements  be  changed? 

— Data  to  show  that  a  lower  quantitation 
level  (at  least  down  to  5  ug/L)  can  be 
obtained  by  those  laboratories  that 
will  perform  compliance  monitoring 
for  bromate  in  natural  drinking  water 
matrices.  If  the  improved 
methodology  uses  equipment  and/or 
reagents  that  are  not  currently 
required  for  EPA  method  300.0,  data 
to  indicate  the  commercial 
availability  and  costs  of  these  items 
would  also  need  to  be  presented. 

—A  treatment  technique  that  could 
ensure  that  bromate  can  be  kept  below 
5  Mg/L,  even  if  quantitation  at  5  Mg/1 
is  not  achieveable  under  routine 
laborator)'  conditions. 

—Other  treatment  techniques  which 
allow  ozone  to  meet  disinfection  and 
oxidation  requirements  while 
minimizing  bromate  formation. 

— The  feasibility  of  developing  a 
treatment  technique  requirement  for 
bromate,  lowering  the  MCL  based 
upon  improved  anal>'tical  techniques, 
and  the  time  firame  under  which  such 
alternative  standards  could  be 
developed. 

— The  following  approaches  for 

promulgating  a  final  rule  for  chlorite: 

(1)  An  MCL  at  the  MCLG. 

(2)  An  MCL  lower  than  the  proposed 
MCL  of  1.0  mg/1,  but  above  the  MCLG, 
depending  upon  all  data  that  became 
available  in  the  near  term. 

(3)  Depending  on  new  data  that 
become  available,  EPA  could 
promulgate  an  MCL  at  the  proposed 
MCL  of  1.0  mg/1  if  the  Agency 
determined  that  the  systems  currently 
u.sing  chlorine  dioxide  could  no(  meet 
disinfection  requirements  in  any  other 
feasible  manner,  taking  cost  into 
consideration. 

—The  approaches  for  regulating 
chlorite.  Specifically,  EPA  requests 
comment  on  the  following: 

—Is  the  basis  for  EPA's  MCLG  and 
concern  for  acute  health  effects 
appropriate?  See  Section  V.  for  a 
complete  discussion. 

— Are  there  any  particular  water  quality 
characteristics  for  systems  currently 
using  chlorine  dioxide  which  make  it 
ineffective  to  use  any  other 
disinfection  technology?  What  are  the 
lowest  chlorite  levels  these  systems 
can  achieve?  What  technologies 
would  need  to  be  adopted  and  at  what 
costs  if  such  systems  with  these 
particular  water  quality 
characteristics  would  no  longer  use 
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chlorine  dioxide  lo  meet  the  other 
regulatory  criteri  i  proposed  herein? 

-Should  EPA  set  t  le  chlorite  MCL  at  a 
level  so  that  chlo  nne  dioxide  remains 
a  viable  disinfect  on  alternative  for 
some  systems  evin  if  this  level  is 
above  the  MCLGJ  If  so,  what  would  be 
the  rationale  for  doing  so? 

-Is  1.0  mg/1  the  lowest  level  that . 
systems  needing  chlorine  dioxide  can 
reliably  achieve? 

-How  should  EPA  change  the 
compliance  mon  toring  requirements 
for  chlorite  to  ref  ect  concern  about 
acute  effects?  Sh(  luld  such  changes 
include  increasir  g  the  frequency  or 
changing  the  loc£  tion  of  monitoring  to 
be  similar  to  thos  b  for  chlorine 
dioxide?  How  wc  uld  the  MCL  be 
affected  by  chan^  es  in  the  monitoring 
requirements? 

-How  should  EPA  change  the  public 
notification  requ  rements  for  chlorite 
to  reflect  concerr  about  acute  effects? 

-What  level  of  res  dual  chloramine 
would  be  feasible  to  achieve  by  most 
systems  without  ncreasing  microbial 
risk. 

-Information  on  ir  iprovements  which 
may  have  been  m  ade  to  disinfectant 
methods  to  meas  ire  low 
concentrations  ol  disinfectant 
residuals,  but  tha  t  are  not  reflected  in 
the  18th  edition  (f  Standard  Methods. 
EPA  is  also  seeki  ig  information  on 
new  methodolog  '  that  may  be 
applicable  for  coi  npliance  monitoring. 

-The  technical  ad(  quacy  of  the 
analytical  metho(  s  proposed  for 
compliance  with  the  proposed 
MRDLs. 

-For  bromate,  whe  ther  use  of  a  sample 
concentration  tec  inology  prior  to  ion 
chromatographic  analysis  should  be 
considered  as  a  n  !w  methodolgy  or  a 
modification  to  N  ethod  300.0  under 
today's  rule.  EPA  also  solicits 
comments  on  the  applicability  of 
sample  concentration  technology  to 
today  s  proposed  MCL  for  bromate. 

-Data  that  demons  trate  the  need  for  a 
preservative  in  sa  mples  collected  at 
the  entrance  poirt  to  the  distribution 
system  for  measu  -ement  of  bromate. 

-The  proposed  tur  )idity  threshold  of  1 
NTU  to  remove  turbidity,  which  is 
known  to  interfei  b  with  accurate  TOC 
measurement  wh  ;n  the  sample 
turbidity  is  greats  r  than  1  NTU,  and 
on  the  sample  filtration  procedure 
described  in  Sect  on  IX  and  in  the 
proposed  methoc  s. 

-VVhat  precision  ci  in  be  routinely 
expected  on  differential  TOC 
measurements  of  jar  test  samples.  EPA 
is  also  interested  in  new  methods  or 
modifications  to  he  methods 
proposed  today  tl  lat  would  improve 


the  reproducibility  of  TOC 
measurement. 

Section  X 

— Other  optional  or  mandatory 
performance  criteria  that  EPA  or  the 
States  should  consider  for 
certification  of  laboratories,  or 
approval  of  analysts. 

Section  XI 

— Whether  exemptions  to  this  rule 
should  be  granted  if  a  system  could 
demonstrate  to  the  State,  that  due  to 
unique  water  quality  characteristics,  it 
could  not  avoid  through  the  use  of 
BAT  the  possibility  of  increasing  its 
total  health  risk  by  complying  with 
the  Stage  1  regulations.  When  might 
such  situations  occur?  What  specific 
conditions,  if  any,  should  be  met  for 
a  system  to  be  granted  an  exemption 
under  such  a  provision.  What 
provisions  should  EPA  require  of 
States  to  grant  these  exemptions? 
Should  such  exemptions  be  granted 
for  a  limited  period  but  be  renewable 
by  the  State  if  no  new  health  risk 
information  became  available? 

Section  XII 

— The  proposed  State  reporting 
requirements.  EPA  particularly 
requests  comment  from  the  States  on 
whether  the  proposed  reporting 
requirements  are  reasonable. 

— Whether  the  State  should  be  required 
to  keep  the  monitoring  plan  on  file  at 
the  State  after  submission  to  make  it 
available  for  public  revievv? 

Section  XIV 

— The  proposed  public  notification  rule 
language.  Of  particular  interest  is  the 
acute  violation  language  in 
§  141.32(e)(85)  for  violations  of  the 
chlorine  dioxide  MCL.  Also  of  interest 
is  the  language  fh  §  141.32(e)(86)  for 
violations  of  the  TTHM  and  HAAS 
MCLs  and  the  enhanced  coagulation 
treatment  technique  requirement. 

Section  XV 

— Data  and  comment  on  the  extent  to 
which  reductions  in  exposure  to 
TTHMs  and  DBFs  can  be  expected  to 
differ  between  systems  serving  10,000 
people  or  more  and  systems  serving 
less  than  10,000  people. 

Section  XVI 

— The  burden  estimate  or  any  other 
aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden. 

B.  Request  for  Additional  Public 
Comments  by  EPA 

The  Negotiating  Committee 
considered  several  regulatory  options 


for  systems  serving  less  than  10,000 
people.  These  ranged  from  requiring 
smaller  systems  to  meet  the  same 
compliance  schedule  as  for  larger 
systems  to  only  extending  the  existing 
TTHM  standard  to  systems  serving  less 
than  10,000  people.  The  Negotiating 
Committee  rejected  the  former  option 
for  reasons  discussed  in  Section  XVI  of 
this  preamble.  The  Negotiating 
Committee  rejected  the  latter  option, 
over  the  objections  of  the  National  Rural 
Water  Association  (which  was  initially 
represented  on  the  Negotiating 
Committee  but  then  withdrew  from  the 
negotiations),  because  it  believed  that 
all  systems  should  be  subject  to  the 
same  level  of  protection.  Also,  setting 
only  a  TTHM  standard  in  the  absence  of 
other  criteria  could  lead  to  increased 
exposure  from  other  DBFs  that  might 
pose  greater  health  risks. 

EPA  recognizes  that  several  factors 
still  make  it  significantly  more  difficult 
for  smaller  systems  than  larger  systems 
to  achieve  compliance  with  the  Stage  1 
requirements.  Because  the  larger 
systems  already  have  substantial 
experience  with  lowering  TTHM  levels, 
they  will  be  more  familiar  than  smaller 
systems  with  available  technologies  and 
operating  conditions  for  lowering  DBF 
levels.  Because  of  economies  of  scale, 
the  costs  for  systems  to  achieve  the 
same  incremental  reduction  in  DBFs  is 
substantially  greater  in  smaller  systems 
than  in  larger  systems.  For  about  4%  of 
systems  serving  less  than  3,300  people 
(and  less  than  1%  of  the  U.S.  population 
receiving  pubfic  drinking  water),  costs 
for  compliance  are  estimated  to  be  about 
$300  per  household  per  year.  For  these 
reasons,  EPA  remains  concerned  about 
the  ability  of  small  communities  to 
afford  compliance  and  is  interested  in 
comments  on  this  issue  as  well. 
Specifically,  EPA  is  interested  in  further 
comment  on  alternative  regulatory 
approaches  for  various  small  and 
medium  system  sizes. 

The  parties  reached  consensus  on  the 
approach  for  staggered  compliance 
schedules  for  systems  serving  fewer 
than  10,000  people  (i.e.,  June  2000  for 
systems  using  surface  water  and  ground 
water  under  the  direct  influence  of 
surface  water  that  serve  fewer  than 
10,000  people  and  January  2002  for 
ground  water  systems  serving  fewer 
than  10,000  people).  EPA  is  interested 
in  comments  on  these  important  issues. 
Again,  EPA  recognizes  the  problems 
faced  by  small-  and  medium-sized 
systems  and  is  interested  in  further 
comment  on  alternative  compliance 
approaches  and  possible  solutions  for 
various  small  and  medium  system  sizes 
(e.g.,  <1,000;  1.000-3,300:  >3,300- 
10,000). 


Because  of  the  Agency's  commitment 
to  develop  rules  based  on  the  best 
reasonably  available  scientific  data,  EPA 
intends  to  conduct  fesearch  on  the  best 
way  to  reduce  exposure  from  both  DBFs 
and  pathogens  in  small  systems  cost 
effectively.  Based  on  information 
collected  under  the  ICR.  EPA  intends  to 
also  refine  models  to  more  accurately 
predict  occurrence  of  DBFs  as  a  function 
of.different  treatment  technologies, 
including  those  used  by  small  systems. 
EPA  intends  to  use  available  data  in 
refining  its  estimates  and  solicits 
additional  data  on  the  occurrence  of 
DBFs  in  drinking  water  systems,  the 
concentration  of  pathogens  in  source 
water,  and  the  effectiveness  of  treatment 
on  microbial  contaminants,  especially 
Jor  smaller  systems.  Also,  as  part  of  the 
major  research  effort  leading  to 
negotiation  of  the  Stage  2  D/DBP  rule, 
EPA  intends  to  investigate  technologies 
to  determine  whether  small  systems  will 
be  able  to  comply  with  D/DBP 
regulations  at  lower  costs  in  future 
years. 

XVin.  References  and  Public  Docket 

References  in  this  section  are 
organized  by  type.  Subsection  A  lists 
Federal  Register  references.  Subsection 
B  lists  analytical  method  references. 
Subsection  C  lists  health  criteria 
document  references.  Sub.section  D  lists 
other  references. 
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Part  II.  pp.  30370-30448. 
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Date<i:  June  7.  1994 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  foilov^-s: 

Authority:  42  U.S.C  300f,  300g-l ,  JOOg-2 
300g-3.  300g-4,  300g-5,  300g-6.  300H  and 
;i00j-9. 

2.  Section  141.2  is  amended  by 
adding  the  followring  definitions  in 
alphabetical  order  to  read  as  follows: 

Note:  The  definition  for  "subpart  H 
systems"  has  been  proposed  (59  FR  6332. 
February  10, 1994)  and  is  included  in  this 
proposal  for  the  convenience  of  the  reader. 

§141.2    Definitions, 

•         •         «         •         < 

Biologically  active  filtration  (BAF) 
means  conventional  filtration  treatment 


or  direct  filtration  preceded  by 
continuous  application  of  ozone  (in 
possible  combination  with  hydrogen 
peroxide),  but  no  other  continuous 
chemical  disinfectant,  utilizing  filtration 
media  and  rate  (i.e.,  empty  bed  contact 
time)  sufficient  to  remove  substantial 
levels  of  biodegradeable  ozone 
byproducts. 

Enhanced  coagulation  means  the 
addition  of  excess  coagulant  for 
improved  removal  of  disinfection 
byproduct  precursors  by  conventional 
filtration  treatment. 

Enhanced  softening  means  the 
improved  removal  of  disinfection 
byproduct  precursors  by  precipitative 
softening. 

•  •        •         •        « 

GAClO  means  granular  activated 
carbon  filter  beds  with  an  empty-bed 
contact  time  of  10  minutes  based  on 
average  daily  flow  and  a  carbon 
reactivation  frequency  of  every  IRQ 
days. 

GAC20  means  granular  activated 
carbon  filter  beds  with  an  empty-bed 
contact  time  of  20  minutes  based  on 
average  daily  flow  and  a  carbon 
reactivation  frequency  of  every  60  days. 

•  •        •        •        • 

Haloocetic  acids  (five)  (HAA5)  mean 
the  sum  of  the  concentrations  in 
milligrams  per  liter  of  the  haloacetic 
acid  compounds  (monochloroacetic 
acid,  dichloroacetic  acid,  trichloroacetic 
acid,  monobromoacetic  acid,  and 
dibromoacetic  acid),  rounded  to  two 
.significant  figures  after  addition. 

•  •        •        •        • 

Maximum  residual  disinfectant  level 
(MRDL)  means  a  level  of  a  disinfectant 
added  for  water  treatment  that  may  not 
be  exceeded  at  the  consumer's  tap 
without  an  unacceptable  possibility  of 
adverse  health  effects.  For  chlorine  and 
chloramines,  a  PWS  is  in  compliance 
with  the  MRDL  when  the  running 
annual  average  of  monthly  averages  of 
samples  taken  in  the  distribution 
system,  computed  quarterly,  is  less  than 
or  equal  to  tlie  MRDL.  For  chlorine 
dioxide,  a  PWS  is  in  compliance  with 
the  MRDL  when  daily  samples  are  taken 
at  the  entrance  to  the  distribution 
system  and  no  two  consecutive  daily 
samples  exceed  the  MRDL.  MRDLs  are 
enforceable  in  the  same  manner  as 
maximum  contaminant  levels  under 
section  1412  of  the  Safe  Drinking  Water 
Act.  There  is  convincing  evidence  that 
addition  of  a  disinfectant  is  necessary 
for  control  of  waterbome  microbial 
contaminants.  Notvvith standing  the 
MRDLs  listed  in  §  141.65.  operators  may 
increase  residual  disinfectant  levels  of 
chlorine  or  chloramines  (but  not 
chlorine  dioxide)  in  the  distribution 


system  to  a  level  and  for  a  time 
necessary  to  protect  public  health  to 
address  specific  microbiological 
contamination  problems  caused  by 
circumstances  such  as  distribution  line 
breaks,  storm  run-off  events,  source 
water  contamination,  or  cross- 
connections. 

Maximum  residual  disinfectant  level 
goal  (MRDLG)  means  the  maximum 
level  of  a  disinfectant  added  for  water 
treatment  at  which  no  known  or 
anticipated  adverse  effect  on  the  heahh 
of  persons  would  occur,  and  which 
allows  an  adequate  margin  of  safety. 
MRDLGs  are  nonenforceable  health 
goals  and  do  not  reflect  the  benefit  of 
the  addition  of  the  chemical  for  control 
of  waterbome  microbial  contaminants. 

•  •        *        *        • 

Subpart  H  systems  means  public 
water  systems  using  surface  water  or 
ground  water  under  the  direct  influence 
of  surface  water  as  a  source  that  are 
subject  to  the  requirements  of  subpart  H 
of  this  part. 

*  *        »        •        « 

Total  Organic  Carbon  (TOC)  means 
total  organic  carbon  in  mg/I  measured 
by  methods  specified  in  subpart  L  of 
this  part  using  heat,  oxygen,  ultraviolet 
irradiation,  chemical  oxidants,  or 
combinations  of  these  oxidants  that 
convert  organic  carbon  to  carbon 
dioxide,  rounded  to  two  significant 
figures. 
***** 

3.  Subpart  B  is  amended  by  revising 
§  141.12  to  read  as  follows: 

§141.12    Maximum  contaminant  levels  for 
total  trihalomethanes. 

The  maximum  contaminant  level  of 
0.10  mg/1  for  total  trihalomethanes  (the 
sum  of  the  concentrations  of 
bromodichloromethane. 
dibromochloromethane, 
tribromomethane  (bromoform),  and 
trichloromethane  (chloroform))  applies 
to  Subpart  H  community  water  systems 
which  serve  a  population  of  10,000 
people  or  more  until  [insert  dal«  18 
months  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register].  This 
level  applies  to  community  water 
systems  that  use  only  ground  water  not 
under  the  direct  influence  of  surface 
water  and  serve  a  population  of  10,000 
people  or  more  until  (insert  date  42 
months  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register], 
Compliance  with  the  maximum 
contaminant  level  for  total 
trihalomethanes  is  calculated  pursuant 
to  §  141.30.  After  [insert  date  42  months 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register),  this  section 
expires. 
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4.  Section  141.30  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  141 .30    Total  trlhaloinettianes  sampling, 
analytical  and  ottier  requirements. 

(g)  The  requirements  in  paragraphs  (a) 
through  (0  of  this  aection  apply  to 
Subpart  H  community  water  systems 
which  serve  a  popv  lation  of  10,000  or 
more  until  (insert  c  ate  18  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Registarj.  The  requirements 
in  paragraphs  (a)  tl;  rough  (f)  of  this 
section  apply  to  co  nmunity  water 
systems  which  use  only  ground  water 
not  under  the  direct  influence  of  surface 
water  that  add  a  dii  ;infectant  (oxidant) 
in  any  part  of  the  ti  eatment  process  and 
serve  a  population  of  10,000  or  more 
until  [insert  date  4;  months  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register).  ,  ^fter  (insert  date  42 
months  after  date  o  f  publication  of  the 
final  rule  in  the  Feaeral  Register],  this 
section  and  Appen  lix  A  (Summary  of 
Public  Comments  a  nd  EPA  responses  on 
Proposed  Amendm  ents  to  the  National 
Interim  Primary  dr  nking  Water 
Regulations  forCortrol  of 
Trihalomethanes  ir  Drinking  Water), 
Appendix  B  (Summary  of  Major 
Comments),  and  A|  ipendix  C  (Analysis 
of  Trihalomethanes )  of  this  part  expire. 

5.  Section  141.32  is  amended  by 
revising  paragraph  a)  introductory  text; 
removing  the  word  "MCLs"  and  adding, 
in  its  place,  the  wo  ds  "MCLs  and 
MRDUs)'  in  paragiaph  (aHl)(iii); 
removing  the  word  i  "maximum 
contaminant  level"  and  adding,  in  its 
place,  the  words  "r  laximum 
contaminant  level  <  nd  maximum 
residual  disinfectai  t  level"  in  paragraph 
(c);  and  adding  paragraphs  (a)(l)(iii)(E) 
and  (e)(83)  through  (88)  to  read  as 
follows: 

Subpart  D — Reporting,  Public 
Notification  and  Recordkeeping 

$  141.32    Public  noti  ication. 

•        •        •        •        • 

(a)  Maximum  Coi  itaminant  Levels 
(MCLs),  Maximum  lesidual  Disinfectant 
Levels  (MRDLs).  tre  itment  technique, 
and  variance  and  e  xemption  schedule 
violations.  The  owr  er  or  operator  of  a 
public  water  system  which  fails  to 
comply  with  an  ap]  ilicable  MCL.  MRDL. 
or  treatment  technique  established  by 
this  part  or  which  fpils  to  comply  with 
the  requirements  ol  any  schedule 
prescribed  pursuan  I  to  a  variance  or 
exemption,  shall  n(  tify  persons  served 
by  the  system  as  fo  lows: 

(1)' 

(iii) 

(E)  Violation  of  tie  MRDL  for  chlorine 


dioxide  as  defined 


determined  according  to 
§141.133(b)(2)(iii)(B). 


n§  141.65  and 


(e)*   •   * 

(83)  Chlorine.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  chlorine  is  a  health 
concern  at  certain  levels  of  exposure. 
The  Safe  Drinking  Water  Act  requires 
disinfection  for  all  public  water 
systems.  This  chemical  is  used  to 
disinfect  drinking  water.  Chlorine  is 
added  to  drinking  water  to  kill  bacteria 
and  other  disease-causing 
microorganisms.  Chlorine  is  also  added 
to  provide  continuous  disinfection 
throughout  the  distribution  system. 
However,  at  high  doses  for  extended 
periods  of  time,  chlorine  has  been 
shown  to  damage  blood  in  laboratory 
animals.  EPA  has  set  a  drinking  water 
standard  for  chlorine  to  protect  against 
the  risk  of  these  adverse  effects. 
Drinking  water  which  meets  this  EPA 
standard  is  associated  with  little  to  none 
of  this  risk  and  should  be  considered 
safe  with  respect  to  chlorine. 

(84)  Chloramines.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  chloramines  are  a 
health  concern  at  certain  levels  of 
exposure.  The  Safe  Drinking  Water  Act 
requires  disinfection  for  all  public  water 
systems.  This  chemical  is  used  to 
disinfect  drinking  water.  Chloramines 
are  added  to  drinking  water  to  kill 
bacteria  and  other  disease-causing 
microorganisms.  Chloramines  are  also 
added  to  provide  continuous 
disinfection  throughout  the  distribution 
system.  However,  at  high  doses  for 
extended  periods  of  time,  chloramines 
have  been  shown  to  damage  blood  and 
the  liver  in  laboratory  animals.  EPA  has 
set  a  drinking  water  standard  for 
cJiloramines  to  protect  against  the  risk 
of  these  adverse  effects.  Drinking  water 
which  meets  this  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  chloramines. 

(85)  Chlorine  dioxide.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
requires  disinfection  of  drinking  water. 
The  Safe  Drinking  Water  Act  also 
requires  disinfection  of  all  public  water 
systems.  Chlorine  dioxide  is  used  in 
water  treatment  to  kill  bacteria  and 
other  disease-causing  microorganisms 
and  can  be  used  to  control  tastes  and 
odors.  However,  at  high  doses,  chlorine 
dioxide  in  drinking  water  has  been 
shown  to  damage  blood  in  laboratory 
animals.  Also,  high  levels  of  chlorine 
dioxide  given  to  pregnant  laboratory 


animals  in  drinking  water  have  been 
shown  to  cause  delays  in  development 
of  the  nervous  system  of  their  offspring. 
These  effects  may  occur  as  a  result  of  a 
short  term  exposure  to  excessive 
chlorine  dioxide  levels.  To  protect 
again.st  such  potentially  harmful 
exposures,  EPA  requires  chlorine 
dioxide  monitoring  at  the  treatment 
plant,  where  disinfection  occurs,  and  at 
representative  points  in  the  distribution 
system  serving  water  users.  EPA  has^set 
a  drinking  water  standard  for  chlorine 
dioxide  to  protect  against  the  risk  of 
these  adverse  effects. 


Note:  In  addition  fo  paragraph  (e)(85)  of 
this  section,  systems  must  include  either 
paragraph  (e)(85)(i)  or  paragraph  (e){85)(ii)  df 
this  section.  Systems  with  a  violation  at  the 
treatment  plant,  but  not  in  the  distribution 
system,  are  required  to  use  the  language  in 
paragraph  (e)(85)(i)  of  this  section  and  treat 
the  violation  as  a  nonacute  violation. 
Systems  with  a  violation  at  the  treatment 
plant  and  in  the  distribution  system  are 
required  to  use  the  language  in  paragraph 
(e)(85)(ii)  of  this  section  and  U^at  the 
violation  as  an  acute  violation. 

(i)  The  chlorine  dioxide  violations 
reported  today  are  the  result  of 
exceedances  at  the  treatment  facility 
only,  and  do  not  include  violations 
within  the  distribution  system  serving 
users  of  this  water  supply.  Continued 
compliance  with  chlorine  dioxide  levels 
within  the  distribution  system 
minimizes  the  potential  risk  of  these 
violations  to  present  consumers  or 

(ii)  The  chlorine  dioxide  violations 
reported  today  include  exceedances  of 
the  EPA  standard  within  the 
distribution  system  serving  water  users. 
Violations  of  the  chlorine  dioxide 
standard  within  the  distribution  system 
may  harm  human  health  based  on  short- 
term  exposures.  Certain  groups, 
including  pregnant  women,  may  be 
especially  susceptible  to  adverse  effects 
of  excessive  chlorine  dioxide  exposure. 
The  purpose  of  this  notice  is  to  advise 
that  such  persons  should  consider 
reducing  their  risk  of  adverse  effects 
from  these  chlorine  dioxide  violations 
by  seeking  alternate  sources  of  water  for 
human  consumption  until  such 
exceedances  are  rectified.  Local  and 
State  health  authorities  are  the  best 
source  for  information  concerning 
alternate  drinking  water. 

(86)  Disinfection  byproducts  and 
treatment  technique  for  DBFs.  The 
United  States  Environmental  Protection 
Agency  (EPA)  sets  drinking  water 
standards  and  requires  the  disinfection 
of  drinking  water.  The  Safe  Drinking 
Water  Act  also  requires  disinfection  for 
all  public  water  systems.  However, 
when  used  in  the  treatment  of  drinking 
water,  disinfectants  combine  with 
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organic  and  inorganic  matter  present  in 
water  to  form  chemicals  called 
disinfection  byproducts  (DBPS).  EPA 
has  determined  that  a  number  of  DBPs 
are  a  health  concern  at  certain  levels  of 
exposure.  Certain  DBPs.  including  some 
trihalomethanes  (THMs)  and  some 
haloacetic  adds  (HAAs).  have  been 
shown  to  cause  cancer  in  rats.  Other 
DBPs  have  been  shown  to  damage  the 
liver  and  the  nervous  system,  and  cause 
reproductive  or  developmental  effects  in 
laboratory  animals.  There  is  also  some 
evidence  that  exposure  to  certain  DBPs 
may  produce  adverse  effects  in  people. 
EPA  has  set  standards  to  limit  exposure 
to  THMs.  HAAs.  and  other  DBPs. 

(87)  Bromate.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  bromate  is  a  health 
concern  at  certain  levels  of  exposure. 
Bromate  is  formed  as  a  by-product  of 
ozone  disinfection  of  drinking  water. 
Ozone  reacts  with  naturally  occurring 
bromide  in  the  water  to  form  bromate. 
Bromate  has  been  shown  to  produce 
cancer  in  rats.  EPA  has  set  a  drinkirig 
water  standard  to  limit  exposure  to 
bromate.  ' 

(88)  Chlorite.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  chlorite  is  a  health 
concern  at  certain  levels  of  exposure. 
Chlorite  is  formed  from  the  breakdown 
of  chlorine  dioxide,  a  drinking  water 
disinfectant  Chlorite  in  drinking  water 
has  been  shown  to  damage  blood  cells 
and  the  nervous  system.  EPA  has  set  a 
drinking  water  standard  for  chlorite  to 
protect  against  these  effects.  Drinking 
water  which  meets  this  standard  is 
associated  with  little  to  none  of  these 
risks  and  should  be  considered  safe 
with  respect  to  chlorite. 

Subpart  F— Maximum  Contaminant 
Level  Goals 

6.  Subpart  F  is  amended  by  adding 
new  §§  141.53  and  141.54  to  read  as 
follows: 

§  141.53    Maximum  contaminant  level  goals 
for  disinfection  byproducts. 

(a)  MCLGs  are  zero  for  the  following 
contaminants: 

(1)  Chloroform: 

(2)  Bromodichloromethane;' 

(3)  Bromoform; 

(4)  Bromate:  and 

(5)  Dichloroacetic  acid. 

(b)  MCLGs  for  the  follov\ing 
cortta^inairits  are  as  indicated: 


38819 


Contaminant ' 

MGLQ 
(mg/^ 

Chloral  hydrate  „,..,.. 

0.04 

Contaminant 


Chlorite  

Dibromochloromethane 
Trichloroacetic  acid  ....... 


MCLG 
(mg/l) 


0.08 
0.06 
0.3 


§  1 41 .54    Maximum  residual  disi  nfectant 
level  goals  for  disinfectants. 

The  MRDLGs  for  disinfectants  are  as 
follows: 


Disinfectant  residual 

MROLG  (mg/l) 

Chloramines _ 

Chlorine 

Chlorine  dioxide 

4  (as  CIJ 

4  (as  CI:) 

0.3  (as  CIO-) 

Subpart  G — National  Revised  Primary 
Drinking  Water  Regulations:  Maximum 
Contaminant  Levels 

7.  Subpart  G  is  amended  by  adding 
§§  141.64  and  141.65  to  read  as  follows: 

§  141.64    Maximum  contaminant  levels  for 
disinfection  byproducts. 

(a)  The  following  Maximum 
Contaminant  Levels  (MCLs)  for 
disinfection  byproducts  apply  to 
community  water  systems  and 
nontransient.  noncommunity  water 
systems;  compliance  dates  are  indicated 
in  paragraph  (d)(1)  of  this  section: 


Contaminant 

MCL  (mg/l) 

Bromate  

0  010 

Chlorite  

1  0 

Haloacetic  acids  (five)  (HAAS) 
Total  tnhalomethanes  (TTHM) 

0.060 
0.080 

(b)(1)  For  Subpart  H  systems  that 
serve  more  than  10.000  people,  the 
HAA5  and  TTHM  MCLs  (the  Stage  1 
MCLs)  in  paragraph  (a)  of  this  section 
will  be  superseded  by  the  MCLs  (the 
Stage  2  MCLs)  in  paragraph  (b)  of  this 
section  18  months  after  publication  of 
the  final  MCLs  in  paragraph  (b)  of  this 
section  in  the  Federal  Register  with 
compliance  as  indicated  in  paragraph 
(d)(2)  of  this  section.  The  MCLs  in 
paragraph  (a)  of  this  section  continue  to 
apply  for  all  other  systems. 


Contaminant 

MCL  (mgfl) 

Haloacetic  acids  (five)  

0  030 

Total  trihalOPDethanes  

0.040 

(2)  Prior  to  the  publication  of  the  final 
MCLs  in  paragraph  (b)  of  this  section  in 
the  Federal  Register,  the  Administrator 
shall  conduct  a  second  regulatory 
negotiation  or  similar  proceeding 
intended  to  develop  a  consensus 
rulemaking  through  negotiation  to 
review  these  levels.  The  Administrator 
shall  provide  notice  to  the  public  of  the 
availability  o/  the  monitoring  data 


collected  in  accordance  with  §§  141.140 
through  141.142  and  the  results  of 
health  effects  research  relating  to 
disinfectants  and  disinfection 
byproducts  completed  during  the  period 
1994-1996.  Thereafter,  the  Agency  shall 
initiate  the  second  regulatory 
negotiation  or  similar  proceeding  to 
ensure  that  the  affected  interests  that 
participated  in  the  1993  negotiated 
rulemaking  participate  fully  with  the 
Agency  in  the  evaluation  of  the 
proposed  Stage  2  MCLs  in  light  of  the 
monitoring  data,  health  effects  research, 
and  other  information  developed  since 
the  proposal  of  the  Stage  2  MCLs.  If  the 
second  negotiated  rulemaking  or  similar 
proceeding  produces  a  consensus 
among  the  affected  interests,  the  Agency 
will  proceed  in  accordance  with  that 
consensus.  The  Agency  agrees  to  take 
action  on  the  proposed  Stage  2  MCLs  by 
December  31.  1998.  and  to  publish 
notice  of  that  action  in  the  Federal 
Register.  If  data  prior  to  this  second 
rulemaking  warrants  eariier  action  on 
acute  health  effects,  a  meeting  shall  be 
convened  to  review  the  results  of  these 
data  and  to  develop  recommendations. 
(c)(1)  The  Administrator,  pursuant  to 
Section  1412  of  the  Act.  hereby 
identifies  the  followiiig  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  disinfection 
byproducts  identified  in  paragraph  (a)  of 
this  section: 


Dis- 
infec- 
tion by- 
product 


Best  available  technology 
(stage  i) 


TTHMs 


HAAS 


Bro- 
mate. 
Chlonte 


Enhanced  coagulation  or  enhanced 
softening  or  GACIO,  with  chlorine 
as  the  pKimary  and  residual  dis- 
infectant. 

Enhanced  coagulation  or  enhanced 
softening  or  G^CIO.  with  chlorine 
as  the  pnmary  and  residual  dis- 
infectant. 

Control  of  ozone  treatment  process 
to  reduce  production  of  Ijromate. 

Control  of  treatment  processes  to 
reduce  disinfectant  demand  and 
control  of  disinfection  treatment 
processes  to  reduce  disinfectant 
levels. 


(2)  The  Administrator,  pursuant  to 
Section  1412  of  the  Act.  hereby 
identifies  the  following  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  disinfection 
byproducts  identified  in  paragraph  (b) 
of  this  section: 
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Dis- 

intec- 
tion  by- 
product 


TTHMs 


HAAS 


Best  a  vaiiable  technology 
(stage  2) 


Enhanced  (oagutation  or  enhanced 

softening,  and  GACIO;  or  GAC20; 

with  chto«Kie  as  the  primafy  and 

residual  (^svitoctarTt 
Enhanced  OoagUation  or  enhanced 

softening,  and  GACIO;  or  GAC20; 

with  cWonne  as  the  primary  and 

residual  (fstnfectant 


(d)  Compliance  dates  for  community 
water  systems  and  nontransient 
noncommunity  water  systems.  (1) 
Compliance  with  tlje  MCLs  in  paragraph 

(a)  of  this  section.  Subpart  H  systems 
serving  10.000  or  njore  persons  must 
comply  with  the  MCLs  contained  in 
paragraph  (a)  of  this  section  beginning 
[insert  date  18  months  after  date  of 
publication  of  the  rfnal  rule  in  the 
Federal  Register).  Subpart  H  systems 
serving  fewer  than  lO.OOO  persons  or 
systems  using  only  ground  water  not 
under  the  direct  influence  of  surface 
water  serving  lO.OOD  or  more  persons 
must  comply  with  tne  MCLs  in 
paragraph  (a)  of  thif  section  beginning 
[insert  date  42  months  after  date  of 
pubhcation  of  the  mial  rule  in  the 
Federal  Register).  %stems  using  only 
ground  water  not  uider  the  direct 
influence  of  surfacai  water  serving  fewer 
than  10.000  person;  must  comply  with 
paragraph  (a)  of  thi!  section  beginning 
[insert  date  60  mon  hs  after  date  of 
publication  of  the  fi  nal  rule  in  the 
Federal  Register). 

(2)  Compliance  with  the  MCLs  in 
paragraph  (b)  of  thij  section.  Subpart  H 
systems  serving  lO.i  100  or  more  persons 
must  comply  with  t  le  listed  MCLs  or 
alternative  requiren  ents  as  developed 
under  the  negotiated  rulemaking  or 
similar  process  com  ained  in  paragraph 

(b)  of  this  section  Ik  ginning  18  months 
after  date  of  publica  tion  of  the  final 
MCLs  in  paragraph  b)  of  this  section  in 
the  Federal  Registe^. 

(3)  A  system  that  is  installing  GAC  or 
membrane  technology  to  comply  with 
this  section  may  apily  to  the  State  for 
an  extension  of  up  t  j  42  months  past  the 
dates  in  paragraphs  [d)  (1)  or  (2)  of  this 
section, but  not  to  ecceed  60  months 
from  the  date  of  put  lication  of  the  final 
rule  in  the  Federal  Register.  In  granting 
the  extension.  Statef  must  set  a 
schedule  for  compliance  and  may 
specify  any  interim  measures  that  the 
system  must  take.  Failure  to  meet  the 
schedule  or  interim  treatment 
requirements  constitutes  a  violation  of 
National  Primary  Eh  inking  Water 
Regulations. 


1141.65    MaxliTMim  residual  disinfectant 


(a)  The  maximum  residual 
disinfectant  levels  (MRDLs)  are  as 
follows: 


Disinfectant  residual 

MRDL  (mg/1) 

ClTloramines 

Chlorine  

Chlorine  dioxide 

4.0  (as  C»i) 

4.0  (as  CI2) 

0.8  (as  CKh) 

(b)  The  Administrator,  pursuant  to 
Section  1412  of  the  Act,  hereby 
identifies  the  following  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum  residual 
disinfectant  levels  identified  in 
paragraph  (a)  of  this  section:  control  of 
treatment  processes  to  reduce 
disinfectant  demand  and  control  of 
disinfection  treatment  processes  to 
reduce  disinfectant  levels. 

(c)  Compliance  dates.  (1)  CWSs  and 
NTNCWSs.  Subpart  H  systems  serving 
10,000  or  more  persons  must  comply 
with  this  section  beginning  [insert  date 
18  months  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register). 
Subpart  H  systems  serving  fewer  than 
10,000  persons  or  systems  using  only 
ground  water  not  under  the  direct 
influence  of  surface  water  serving 
10,000  or  more  persons  must  comply 
with  this  subpart  beginning  [insert  date 
42  months  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register). 
Systems  using  only  ground  water  not 
under  the  direct  influence  of  surface 
water  and  serving  fewer  than  10,000 
persons  must  comply  with  this  subpart 
beginning  [insert  date  60  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register). 

(2)  Transient  NCWSs.  Subpart  H 
systems  serving  10,000  or  more  persons 
and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  comply 
with  the  chlorine  dioxide  MRDL 
beginning  (insert  date  18  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register).  Subpart  H 
systems  serving  fewer  than  10,000 
f)ersons  and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  or  systems  using 
only  ground  water  not  under  the  direct 
influence  of  surface  water  serving 
10,000  or  more  persons  and  using 
chlorine  dioxide  as  a  disinfectant  or 
oxidant  must  comply  with  the  chlorine 
dioxide  MRDL  beginning  (insert  date  42 
months  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register). 
Systems  using  only  ground  water  not 
under  the  direct  influence  of  surface 
water  and  serving  fewer  than  10,000 
persons  and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  comply 


with  the  chlorine  dioxide  MRDL 
beginning  (insert  date  60  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register). 

8.  A  new  Subpart  L  is  proposed  to  be 
added  to  read  as  follows: 

Subpart  L— Disinfectant  Residuals, 
Disinfection  Byproducts  artd 
Disinfection  Byproduct  Precursors 

Sec. 

141.130    General  requirements. 

141.131-141.132    (Reserved) 

141.133  Analytical  and  monitoring 
requirements. 

141.134  Reporting  and  recordkeeping 
requirements. 

141.135  Treetment  technique  for  control  of 
Disinfection  Byproduct  Precursors 
(DBP). 

Subpart  L— Disinfectant  Residuals. 
Disinfection  Byproducts  and 
Disinfection  Byproduct  Precursors 

§141.130    Qeiwral  requirements. 

(a)  The  requirements  of  this  subpart  L 
constitute  national  primary  drinking 
water  regulations.  Subpart  L  of  this  part 
establishes  criteria  under  which 
community  water  systems  (CWSs)  and 
nontransient,  noncommunity  water 
systems  (NTNCWSs)  which  add  a 
chemical  disinfectant  to  the  water  in 
any  part  of  the  drinking  water  treatment 
process  must  modify  their  practices  to 
meet  MCLs  and  MRDLs  in  §§  141.64  and 
141.65  and  must  meet  the  treatment 
technique  requirements  for  disinfection 
byproduct  precursors  in  §  141.135.  In 
addition,  subpart  L  of  this  part 
establishes  criteria  under  which 
transient  NCWSs  that  use  chlorine 
dioxide  as  a  disinfectant  or  oxidant 
must  modify  their  practices  to  meet  the 
MRDL  for  chlorine  dioxide  in  §  141.65. 
MCLs  for  TTHMs  and  HAAS  and 
treatment  technique  requirements  for. 
disinfection  byproduct  precursors  are 
established  to  limit  the  levels  of  known 
and  unknown  disinfection  byproducts 
which  may  have  adverse  health  effects. 
These  disinfection  byproducts  may 
include  chloroform; 
bromodichloromethane; 
dibromochloromethane;  bromoform; 
dichloroacetic  acid;  trichloroacetic  acid; 
and  chloral  hydrate 
(trichloroacetaldehyde). 

(b)  Compliance  dates.  (1)  CWSs  and 
NTNCWSs.  Unless  otherwise  noted, 
compliance  with  the  requirements  of 
this  subpart  shall  begin  as  follows: 
Subpart  H  systems  serving  10,000  or 
more  persons  must  comply  with  this 
subpart  beginning  (insert  date  18 
months  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register). 
Subpart  H  systems  serving  fewer  than 
10.000  persons  or  systems  using  only 
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ground  water  not  under  the  direct 
influence  of  surface  water  serving 
10.000  or  more  persons  must  comply 
with  this  subpart  beginning  (insert  date 
42  months  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register). 
Sy.stems  using  only  ground  water  not 
under  the  direct  influence  of  surface 
water  serving  fewer  than  10,000  persons 
must  comply  with  this  subpart 
beginning  [insert  date  60  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register). 

(2)  Transient  NCWSs.  Subpart  H 
systems  serving  10,000  or  more  persons 
and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  comply 
with  any  requirements  for  chlorine . 
dioxide  in  this  subpart  beginning  (insert 
date  18  months  after  date  of  publication 
of  the  final  rule  in  the  Federal  Register). 
Subpart  H  systems  serving  fewer  than 
10,000  persons  and  using  chlorine 
dioxide  as  a  disinfectant  or  oxidant  or 
systems  using  only  ground  water  not 
under  the  direct  influence  of  surface 
water  serving  10,000  or  more  persons 
and.using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  comply 
with  any  requirements  for  chlorine 
dioxide  in  this  subpart  beginning  [insert 
date  42  months  after  date  of  publication 
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of  the  final  rule  in  the  Federal  Register). 
Systems  using  only  ground  water  not 
under  the  direct  influence  of  surface 
water  and  serving  fewer  than  10,000 
persons  and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  comply 
with  any  requirements  for  chlorine 
dioxide  in  this  subpart  beginning  [insert 
date  60  months  after  date  of  publication 
of  the  final  rule  in  the  Federal  Register). 

(c)  Each  CWS  and  NTNCWS  regulated 
under  paragraph  (a)  of  this  section  must 
be  operated  by  qualified  personnel  who 
meet  the  requirements  specified  by  the 
State  and  are  included  in  a  State  register 
of  qualified  operators. 

(d)  Control  of  Disinfection 
Byproducts.  (1)  All  CWS  and  NTNCWS 
must  comply  with  MCLs  in  §  141.64. 

(2)  All  CWS  and  NTNCWS  must 
comply  with  monitoring  requirements 
in  §141.133. 

(e)  Control  of  Disinfectant  Residuals. 
(1)  All  CWS  and  NTNCWS  must  comply 
with  MRDLs  in  §  141.65.  All  transient 
NCWSs  that  use  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  comply 
with  the  chlorine  dioxide  MRDL  in 
§141.65. 

(2)  All  CWS  and  NTNCWS  must 
comply  with  monitoring  requirements 
in  §  141.133.  All  transient  NCWSs  that 
use  chlorine  dioxide  as  a  disinfectant  or 
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oxidant  must  comply  with  the  chlorine 
dioxide  monitoring  requirements  in 
§141.133. 

(3)  Not  withstanding  the  MRDLs  in 
§  141.65,  systems  may  increase  residual 
disinfectant  levels  in  the  distribution 
system  of  chlorine  or  chloramines  (but 
not  chlorine  dioxide)  to  a  level  and  for 
a  time  necessary  to  protect  public 
health,  to  address  specific 
microbiological  contamination  problems 
caused  by  circumstances  such  as,  but 
not  limited  to,  distribution  line  breaks, 
storm  run-off  events,  source  water 
contamination,  or  cross-connections. 

§5141.131-141.132    [Reserved! 

§  1 41 .1 33    Analytical  and  monitoring 
requirements. 

(a)  Analytical  Requirements.  Only  the 
analytical  method(s)  specified  in  this 
paragraph  (a),  or  otherwise  approved  by 
EPA,  may  be  used  to  demonstrate 
compliance  with  the  requirements  of 
this  subpart.  The.se  methods  are 
effective  for  compliance  monitoring 
[insert  date  30  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register). 

(1)  Disinfection  Byproducts,  (i) 
Disinfection  byproducts  must  be 
measured  by  the  methods  listed  below: 


Byproduct  measured* 


P&T/GC'EICD  &  RID 

P&T/GC/MS  

LLE/6C/ECD 

LLBGC/ECD 

SPE/GC/ECD 

IC  


Methodology^ 


EPA 
method  3 


602.26 

524.2 

551 

76233  B 

552.1 

300.0 


TTHf^* 


X 
X 
X 


HAAS* 


X 
X 


Chiorrte 


Bromate 


'X  indicates  method  is  approved  for  measuring  specified  disinfection  byproduct 
ci^r^n^^'^^M^^a^i  GC-gas  chromatography;  EICD-electroMic  conductwrty  detector;  PID.photoK)nizatK)n  detector-  MS- 
3'as  5^  f'ffi?iilpt^'f?rth!?Sr^^°"  '^P'"^«  *'^°^  sf>E-solid  ohase'extracton  IC=K>^^lS?ihy       °^'  ^^■ 
^n^^T^r^.^.^^VZ'^L^'f^X^'rr-^l^^^^^^  water,  USEPA,  1988  (rev^\iy  i99l)  (ava.laWe  through 


mass  spectronv 


*  Total  tnhalomethanes.  -«"■"- 

*  Total  haloacetic  actds. 

rullt^lo^^l  Q  ®  only  analytes  being  measured  in  the  sample,  then  a  PID  is  not  required. 
sociaSSSS         ^^  '"      '^"^  ^^^^  *°'  *^^  Examinabon  of  Water  and  Wastewater.  1992  (18th  Ed.).  Amencan  Puble  Health  As- 


(ii)  Analysis  under  this  section  for 
disinfection  byproducts  shall  be 
conducted  by  laboratories  that  have 
received  certification  by  EPA  or  the 
State  after  meeting  the  following 
conditions.  To  receive  certification  to 
conduct  analyses  for  the  contaminants 
in  §  141.64(a)  (1)  through  (4).  the 
laboratory  must:  annually  analyze 


performance  evaluation  (PE)  samples 
provided  by  EPA  Environmental 
Monitoring  Systems  Laboratory  or 
equivalent  State  samples,  and  achieve 
quantitative  results  on  a  minimum  of 
80%  of  the  analytes  included  in  each  PE 
sample.  The  acceptance  limit  is  defined 
as  the  95%  confidence  interval 
calculated  around  the  mean  of  the  PE 


study  data  between  a  maximum  and 
minimum  acceptance  limit  of +/-50% 
and  +/  - 1 5%  of  the  study  mean. 

(2)(i)  Disinfectant  Residuals.  Residual 
disinfectant  concentrations  for  free 
chlorine,  combined  chlorine 
(chloramines),  and  chlorine  dioxide 
must  be  measured  by  the  methods  listed 
below: 
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Methodology 


Residual  measured  ^ 


Standard 
mettiod^ 


Free  chlo- 
rine 


Combined 
chlorine 


Total  chlo- 
rine 


Chlorine  di- 
oxide 


Amperometnc  Titration 
Amperometnc  Titration 
DPD  Ferrous  Titnmetric 

DPD  Colonmetnc 

SyringaWazine  (FACTS) 
lodometnc  Electrode  ... 
Amperometnc  Titration 

DPD  Method 

Amperometnc  Titration  (proposed) 


4500-CID 

4500-CIE 

4500-CIF 

450a-CIG 

4500-aH 

4500-CII 

450(M:i02C 

45OO-CIO2  D 

45OO-CIO2E 


X 
X 
X 


X 
X 


X 
X 
X 
X 


X 
X 
X 


'  X  indicates  mettwd  it 
2  As  set  forth  in  Standi  ird 


approved  for  measuring  specified  disinfectant  residual. 
"  MettxxJs  tor  the  Examination  of  Water  and  Wastewater,  1992  (18th  Ed).  American  Put)lic  Health  Association  et  al. 


f«  ctant 


paly 


u>e 


(ii)  Residual  disin 
concentrations  for  ch 
chloramines  may  alsc 
using  DPD  colorimeti  ic 
approved  by  the  State 
residual  disinfectant 
be  conducted  by  a 
EPA  or  the  State. 

(3)  Additional  Ana 
Systems  required  to 
not  included  in 
of  this  section  shall 
methods.  Measurement 
parameters  must  be 
party  approved  by 

(i)  Alkalinity.  All 
§  141.89(a)  for 

(ii)  Bromide.  EPA 

(iii)  Total  Organic 
5310C(Persu 
Method)  or  Method 
o.xidation  Method)  as 
Standard  Methods  /< 
of  Water  and 
Ed),  American  Publ 
Association  et  al. 
filtered  prior  to  this 
compliance  monitori 
dissolved  organic 
required. 

(b)  Routine  moni 
for  disinfection  byprcfd 
residuals,  and  total 
samples  must  be  take^ 
operating  conditions 
in  accordance  with 
required  under  the 
§  141.133(d)  isamon 
Where  compliance  is 
running  annual 
quarterly  samples  or 
system's  failure  to 
impossible  to  determine 
with  MCLs  or  MRDLs , 
monitor  will  be  treatep 
the  entire  period 
average. 

(1)  Disinfection 
TTHMs  and  HAAS. 
systems  serving  10. 


orine  and 
be  measured  by 
test  kits  if 
Measurement  for 
I  :oncentration  must 
approved  by 


yiical  Methods. 
lyze  parameters 
paragraphs  (a)(1)  and  (2) 


the  following 


for  these 
conducted  by  a 
or  the  State, 
niethods  allowed  in 

alkalinity. 
rkethod  300.0. 
((arbon-Method 

Oxidation 
10  D  (Wet- 
set  forth  in 
the  Examination 

1992  (18th 
Heahh 
es  shall  not  be 
lysis.  For 
TOC  and  not 
(tXX:)  data  are 


EPA 


measurmg 


ilfate-ullraviolet 
5} 


for 
Wastew  Iter. 
lie 
Sanipl 
anal 
'g. 


;  car  )on 


to  ing 


01  game  < 


tie 

pi  Dvisions  1 


avera  je 


men 


1  cov(  red 


requirements 
ucts,  disinfectant 

carbon.  All 
during  normal 
Failure  to  monitor 
monitoring  plan 
of 
toring  violation, 
lased  on  a 
of  monthly  or 
I  iverages  and  the 
itor  makes  it 
compliance 
this  failure  to 
as  a  violation  for 
by  the  annual 


by[^roducts.  (i) 
Subpart  H 
or  more  persons 


(iO 


.OCO 


shall  take  four  water  samples  each 
quarter  for  each  treatment  plant  in  the 
system.  At  least  25  percent  of  all 
samples  collected  each  quarter, 
including  those  samples  taken  in  excess 
of  the  required  frequency,  shall  be  taken 
at  locations  within  the  distribution 
system  that  represent  the  maximum 
residence  time  of  the  water  in  the 
system.  The  remaining  samples  shall  be 
taken  at  locations  within  the 
distribution  system  that  represent  the 
entire  system,  taking  into  account  the 
number  of  persons  served,  different 
sources  of  water,  and  different  treatment 
methods  employed. 

(B)  Systems  using  only  ground  water  ■" 
sources  not  under  the  direct  influence  of 
surface  water  that  use  a  chemical 
disinfectant  and  serve  10,000  or  more 
persons  shall  take  one  water  sample 
each  quarter  for  each  treatment  plant  in 
the  system.  Samples  shall  be  taken  at 
locations  within  the  distribution  system 
that  represent  the  maximum  residence 
time  of  the  water  in  the  system.  At  least 
25  percent  of  all  samples  collected  each 
quarter,  if  samples  are  taken  in  excess 
of  the  required  frequency,  shall  be  taken 
at  locations  within  the  distribution 
system  that  represent  the  maximum 
residence  time  of  the  water  in  the 
system.  The  remaining  samples  must  be 
taken  at  locations  representative  of  at 
least  average  residence  time  in  the 
distribution  system.  Multiple  wells 
within  a  system  drawing  water  from  a 
single  aquifer  shall,  with  State  approval 
in  accordance  with  criteria  developed 
under  §  142.16(f)(6),  be  considered  one 
treatment  plant  for  determining  the 
minimum  number  of  samples  required. 

(C)  Subpart  H  systems  serving  from 
500  to  9,999  persons  shall  take  one 
water  sample  each  quarter  for  each 
treatment  plant  in  the  system.  Samples 
shall  be  taken  at  a  point  in  the 
distribution  system  that  represents  the 
maximum  residence  time  in  the 
distribution  system.  At  least  25  percent 


of  all  samples  collected  each  quarter,  if, 
samples  are  taken  in  excess  of  the 
required  frequency,  shall  be  taken  at 
locations  within  the  distribution  system 
that  represent  the  maximum  residence 
time  of  the  water  in  the  system.  The 
remaining  samples  must  be  taken  at 
locations  representative  of  at  least 
average  residence  time  in  the 
distribution  system. 

(D)  Subpart  H  systems  serving  fewer 
than  500  persons  shall  take  one  sample 
per  year  for  each  treatment  plant  in  the 
system.  Samples  shall  be  taken  at  a 
point  in  the  distribution  system 
reflecting  the  maximum  residence  time 
in  the  distribution  system  and  during 
the  month  of  warmest  water 
temperature.  If  the  sample  (or  average  of 
the  annual  samples,  if  more  than  one 
sample  is  taken)  exceeds  the  MCL,  the 
system  must  increase  monitoring  to  one 
sample  per  treatment  plant  per  quarter, 
taken  at  a  point  in  the  distribution 
system  reflecting  the  maximum 
residence  time  in  the  distribution 
system,  until  the  system  meets  criteria 
in  paragraph  (c)  of  this  section  for 
reduced  monitoring. 

(E)  Systems  using  only  ground  water 
sources  not  under  the  direct  influence  of 
surface  water  that  use  a  chemical 
disinfectant  and  serve  less  than  10,000 
persons  shall  sample  once  per  year  for 
each  treatment  plant  in  the  system. 
Samples  shall  be  taken  at  a  point  in  the 
distribution  system  reflecting  the 
maximum  residence  time  in  the 
distribution  system  and  during  the 
month  of  warmest  water  temperature.  If 
the  sample  (or  the  average  of  the  annual 
samples,  when  more  than  one  sample  is 
taken)  exceeds  the  MCL,  the  system 
must  increase  monitoring  to  one  sample 
per  treatment  plant  per  quarter,  taken  at 
a  point  in  the  distribution  system 
reflecting  the  maximum  residence  time 
in  the  distribution  system,  until  the 
system  meets  criteria  in  paragraph  (c)  of 
this  section  for  reduced  sampling. 
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Multiple  wells  drawing  water  from  a 
single  aquifer  shall,  with  State  approval 
in  accordance  with  criteria  developed 
under  §  142.16(0(6),  be  considered  one 
treatment  plant  for  determining  the 
minimum  number  of  samples  required. 

(ii)  Chlorite.  Community  and 
nontransient  noncommunity  water 
systems  using  chlorine  dioxide,  for 
disinfection  or  oxidation,  shall  take 
three  samples  each  month  in  the 
distribution  system.  One  sample  must 
be  taken  at  each  of  the  following 
locations:  near  the  first  customer,  in  a 
location  representative  of  average 
residence  time,  and  near  the  end  of  the 
distribution  system  (reflecting 
maximum  residence  time  in  the 
distribution  system).  Any  additional 
sampling  must  be  conducted  in  the 
same  manner  (i.e.,  three-sample  sets,  at 
the  specified  locations). 

(iii)  Bromate.  Community  and 
nontransient  noncommunity  systems 
using  ozone,  for  disinfection  or 
oxidation,  shall  take  one  sample  per 
moiith  for  each  treatment  plant  in  the 
system  using  ozone.  Samples  must  be 
taken  monthly  at  the  entrance  to  the 
distribution  system  while  the  ozonation 
system  is  operating  under  normal 
conditions. 

(iv)  Compliance.  (A)  TTHMs  and 
HAAS.  For  systems  monitoring 
quarterly,  compliance  with  MCLs  in 
§  141.64  shall  be  based  on  a  running 
annual  arithmetic  average,  computed 
quarterly,  of  quarterly  arithmetic 
averages  of  all  samples  collected  by  the 
system  as  prescribed  by  this  section 
under  paragraphs  (b)(l)(i)(A),  (B),  and 
(C)  of  this  section.  If  the  arithmetic 
average  of  quarterly  averages  covering 
any  consecutive  four-quarter  period 
exceeds  the  MCL,  the  supplier  of  water 
shall  report  to  the  State  pursuant  to 
§  141.134  and  notify  the  public  pursuant 
to  §  141.32.  Systems  on  a  reduced 
monitoring  schedule  whose  annual 
average  exceeds  the  MCL  will  revert  to 
routine  monitoring  immediately.  For 
systems  monitoring  less  frequently  than 
quarterly,  compliance  shall  be  based  on 
an  average  of  samples  taken  that  year 
under  the  provisions  of 
§  141.133(b)(l)(i)(D)  through  (E)  or 
§  14l.l33(c)(l)(iii)(C).  If  the  average  of 
these  samples  exceeds  the  MCL,  the 
system  must  increase  monitoring  to 
once  per  quarter  per  treatment  plant.  All 
samples  taken  and  analyzed  under  the 
provisions  of  this  section  must  be 
included  in  determining  compliance, 
even  if  that  number  is  greater  than  the 
minimum  required.  If,  during  the  first 
year  following  the  effective  date,  any 
individual  quarter's  average  will  cause 
the  running  annual  average  of  that 
system  to  exceed  the  MCL,  the  system 


is  out  of  compliance  at  the  end  of  that 
quarter. 

(B)  Bromate.  Compliance  shall  be 
based  on  a  running  annual  arithmetic 
average,  computed  quarterly,  of  monthly 
samples  (or,  for  months  in  which  the 
system  takes  more  than  one  sample,  the 
average  of  all  samples  taken  during  the 
month)  collected  by  the  system  as 
prescribed  by  paragraph  (b)(l)(iii)  of  this 
section.  If  the  average  of  samples 
covering  any  consecutive  four-quarter 
period  exceeds  the  MCL,  the  system 
shall  report  to  the  State  pursuant  to 

§  141.134  and  notify  the  public  pursuant 
to  §  141.32.  If  a  PWS  fails  to  complete 
12  consecutive  months'  monitoring, 
compliance  with  the  MCL  for  the  last 
four-quarter  compliance  period  shall  be 
based  on  an  average  of  the  available 
data. 

(C)  Chlorite.  Compliance  shall  be 
based  on  a  monthly  arithmetic  average 
of  samples  as  prescribed  by  paragraph 
(b)(l)(ii)  of  this  section.  If  the  arithmetic 
average  of  samples  covering  any  month 
exceeds  the  MCL,  the  system  shall 
report  to  the  State  pursuant  to  §  141.134 
and  notify  the  pubjic  pursuant  to 
§141.32. 

(2)  Disinfectant  residuals,  (i)  Chlorine 
and  chloramines.  (A)  Subpart  H  systems 
must  measure  the  residual  disinfectant 
level  at  the  same  points  in  the 
distribution  system  and  at  the  same  time 
as  total  coliforms  are  sampled,  as 
specified  in  §  141.21.  Systems  may  use 
the  results  of  residua!  disinfectant 
concentration  sampling  conducted 
under  §  141.74(b)(6)(i)  for  unfiltered 
systems  or  §  141.74(c)(3)(i)  for  systems 
which  filter,  in  lieu  of  taking  separate 
samples. 

(B)  Community  and  nontransient 
noncommunity  systems  using  only 
ground  water  not  under  the  direct 
influence  of  surface  water  must  measure 
the  residual  disinfectant  level  at  the 
same  points  in  the  distribution  system 
and  at  the  same  time  as  total  coliforms 
are  sampled,  as  specified  in  §  141.21. 

(ii)  Chlorine  Dioxide.  (A)  Routine 
Monitoring.  Community,  nontransient 
noncommunity,  and  transient 
noncommunity  water  systems  must 
monitor  for  chlorine  dioxide  only  if 
chlorine  dioxide  is  used  by  the  system 
for  disinfection  or  oxidation.  If 
monitoring  is  required,  systems  shall 
take  daily  samples  at  the  entrance  to  the 
distribution  system.  For  any  daily 
sample  that  exceeds  the  MRDL,  the 
system  is  required  to  take  samples  in  the 
distribution  system  the  following  day  at 
the  locations  required  by  paragraph 
(b)(2)(ii)(B)  of  this  section,  in  addition  to 
the  sample  required  at  the  entrance  to 
the  distribution  system.  . 


(B)  Additional  Distribution  System 
Monitoring.  On  each  day  following  a 
routine  sample  monitoring  result  that 
exceeds  the  MRDL,  the  system  is 
required  to  take  three  chlorine  dioxide 
distribution  system  samples. 

(1)  If  chlorine  dioxide  or  chloramines 
are  used  to  maintain  a  disinfectant 
residual  in  the  distribution  system,  or  if 
chlorine  is  used  to  maintain  a 
disinfectant  residual  in  the  distribution 
system  and  there  are  no  disinfection 
addition  points  after  the  entrance  to  the 
distribution  system  (i.e.,  no  booster 
chlorinafion),  three  samples  shall  be 
taken  as  close  to  the  first  customer  as 
possible  at  intervals  of  at  least  six  hours. 

[2)  If  chlorine  is  used  to  maintain  a 
disinfectant  residual  in  the  distribution 
system  and  there  are  one  or  more 
disinfection  addition  points  after  the 
entrance  to  the  distribution  system  (i.e., 
booster  chlorination),  one  sample  shall 
be  taken  at  each  of  the  following 
locations:  as  close  to  the  first  customer 
as  possible,  in  a  location  representative 
of  average  residence  time,  and  as  close 
to  the  end  of  the  distribution  system  as 
possible  (reflecting  maximum  residence 
time  in  the  distribution  system). 

(C)  CT  credit  prior  to  enhanced 
coagulation  or  enhanced  softening. 
Subpart  H  systems  required  to  operate 
enhanced  coagulation  or  enhanced 
softening  under  the  provisions  of 

§  141.135  may  receive  credit  for 
compliance  with  CT  requirements 
specified  by  the  State  if  the  following 
monitoring  is  completed  and  the  criteria 
in  §  141.135(a)(2)(i)(B)(3)  are  met. 

(?)  For  each  chlorine  dioxide 
generator,  the  system  must  demonstrate 
that  the  generator  is  achieving  at  least 
95  percent  chlorine  dioxide  yield  and 
producing  no  more  than  five  percent 
chlorine  by  measuring  a  minimum  of 
once  per  week.  Measurements  shall  be 
conducted  by  using  Standard  Method 
4500-CIO22  E.  Chlorine  dioxide  yield 
and  chlorine  presence  shall  be 
measured  as  described  in  Aieta  et  al. 
Journal  AWWA,  76:1,  pp.66  and  67, 
respectively.  Guidance  on  generator 
effluent  sampling,  safety,  dilutions, 
replication,  and  the  measurement  of 
these  and  related  species  may  be  found 
in  [cite  Hoehn's  upcoming  AWWARF 
report]  and  in  Aieta  et  al,  Journal 
AWWA,  76:1,  pp.64  through  70.  as 
noted. 

[2]  On  any  day  that  a  generator  fails 
to  achieve  at  least  95  percent  chlorine 
dioxide  yield  and  no  more  than  five 
percent  chlorine,  and  on  sub.sequent 
days  until  these  conditions  are 
achieved,  the  system  may  not  receive 
credit  for  compliance  with  CT 
requirements  in  subpart  H  of  this  part. 
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entrance  to  the  distribution  system 
exceeds  the  MRDL.  and  on  the  following 
day  one  (or  more)  of  the  three  samples 
taken  in  the  distribution  system  exceed 
the  MRDL.  the  system  will  be  in 
violation  of  the  MRDL  and  shall  take 
immediate  corrective  action  to  lower  the 
level  of  chlorine  dioxide  below  the 
MRDL  and  will  notify  the  public 
pursuant  to  the  procedures  for  acute 
health  risks  in  §  141.32(a)(l)(iii)(E). 
Failure  to  take  samples  in  the 
distribution  system  the  day  following  an 
exceedance  of  the  chlorine  dioxide 
MRDL  at  the  entrance  to  the  distribution 
system  shall  also  be  considered  an 
MRDL  violation  and  the  system  shall 
notify  the  public  of  the  violation  in 
accordance  with  the  provisions  for  acute 
violations  under  §  141.32{a)(l)(iii)(E). 

(2)  Nonacute  violations.  Compliance 
shall  be  based  on  consecutive  daily 
samples  collected  by  the  system  as 
prescribed  in  this  section.  If  any  two 
consecutive  daily  samples  taken  at  the 
entrance  to  the  distribution  system 
exceed  the  MRDL  and  all  distribution 
system  samples  taken  are  below  the 
MRDL.  the  system  will  be  in  violation 
of  an  MRDL  and  shall  take  corrective 
action  to  lower  the  level  of  chlorine 
dioxide  below  the  MRDL  at  the  point  of 
sampling  and  will  notify  the  public 
pursuant  to  the  procedures  for  nonacute 
health  risks  in  §  141.32.  Failure  to 
monitor  at  the  entrance  to  the 
distribution  system  the  day  following  an 
exceedance  of  the  chlorine  dioxide 
MRDL  at  the  entrance  to  the  distribution 
system  shall  also  be  considered  an 
MRDL  violation  and  the  system  shall 
notify  the  public  of  the  violation  in 
accordance  with  the  provisions  for 
nonacute  violations  under  §  141.32. 

(3)  Disinfection  Byproduct  Precursors 
(DBPP).  (i)  Subpart  H  systems. 
Community  and  nontransient 
noncommunity  systems  which  use 
conventional  filtration  treatment  (as 
defined  in  §  141.2)  must  monitor  each 
treatment  plant  water  source  for  TOC 
prior  to  any  continuous  disinfection 
treatment;  except  that  systems  using 
ozone  followed  by  biologically  active 
fihration  (as  defined  in  §  141.2)  may 
measure  TOC  in  the  treated  water 
following  biological  filtration  but  before 
the  addition  of  a  residual  disinfectant 
and  systems  using  chlorine  dioxide  that 
meet  the  standards  for  including  CT 
credit  for  its  use  prior  to  enhanced 
coagulation  or  enhanced  softening 
contained  in  §  141.135(a)(2)(i)(B)(3)  or 

§  141.135(a)(2)(ii)(B)(5)  may  measure 
TOC  in  the  treated  water  at  any  point 
prior  to  the  continuous  addition  of  any 
other  disinfectant.  All  systems  required 
to  monitor  under  paragraph  (b)(3)  of  this 
section  must  also  monitor  for  TOC  in 


the  source  water  prior  to  any  treatment 
at  the  same  time  as  monitoring  for  TOC  - 
in  the  treated  water.  These  samples 
(source  water  and  treated  water,  prior  to 
disinfection)  are  referred  to  as  paired 
samples.  At  the  same  time  as  the  source 
water  sample  is  taken,  all  systems  must 
monitor  for  alkalinity  in  the  source 
water  prior  to  any  treatment. 

(ii)  Frequency.  All  systems  required  to 
monitor  under  paragraph  (b)(3)(i)  of  this 
section  must  take  one  paired  sample  per 
month  per  plant  at  a  time  representative 
of  normal  operating  conditions  and 
influent  water  quality.  At  the  same  time, 
the  system  must  take  a  source  water 
alkalinity  sample  in  order  to  make  the 
appropriate  calculations  required  to 
comply  with  §141.135. 

(iii)  Compliance.  Compliance  shall  be 
determined  as  specified  by  §  141.135(b). 
Systems  may  begin  monitoring  to 
determine  whether  Step  1  TOC 
removals  can  be  met  12  months  prior  to 
the  compliance  date  for  the  system.  This 
monitoring  is  not  required  and  failure.to 
monitor  during  this  period  is  not  a 
violation.  However,  any  system  that: 
Does  not  monitor  during  this  period, 
and  then  determines  in  the  first  12 
months  after  the  compliance  date  that  it 
is  not  able  to  meet  the  Step  1 
requirements  in  §  141.135(a)(2)  and 
must  therefore  apply  for  alternate 
performance  criteria,  is  not  eligible  for 
retroactive  approval  of  alternate 
performance  criteria  as  allowed 
pursuant  to  §  141.135(a)(3).  Systems 
may  apply  for  alternate  performance 
criteria  any  time  after  the  compliance 
date. 

(c)  Reduced  monitoring  requirements 
for  disinfection  byproducts,  disinfectant 
residuals,  and  total  organic  carbon. 
Systems  may  reduce  monitoring,  except 
as  otherwise  provided,  in  accordance 
with  the  following. 

(1)  Disinfection  oyproducts.  (i) 
Chlorite.  Systems  required  to  analyze 
for  chlorite  may  not  reduce  monitoring. 

(ii)  Bromate.  Systems  required  to 
analyze  for  bromate  may  reduce 
monitoring  from  monthly  to  once  per 
quarter,  if  the  system  demonstrates  that 
the  average  raw  water  bromide 
concentration  is  less  than  0.05  mg/1 
based  upon  representative  monthly 
measurements  for  one  year. 

(iii)  TTHMs  and  HAA5.  (A)  Any 
Subpart  H  system  which  has  a  source 
water  TOC  level,  before  any  treatment, 
of  greater  than  4.0  mg/1  may  not  reduce 
its  monitoring. 

(B)  Systems  may  reduce  monitoring  if 
they  have  a  running  annual  average  for 
TTHMs  and  HAAS  that  is  no  more  than 
0.040  mg/1  and  0.030  mg/1,  respectively, 
with  the  following  exceptions.  Systems 
using  ground  water  not  under  the  direct 
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influence  of  surface  water  that  serve 
fewer  than  10,000  persons  and  are 
required  to  take  only  one  sample  per 
year  may  reduce  monitoring  if  either: 
the  average  of  two  consecutive 
representative  annual  samples  is  no 
more  than  0.040  mg/1  and  0.030  mg/1  for 
TTHMs  and  HAA5,  respectively,  or  any 
representative  annual  sample  is  less 
than  0.020  mg/1  and  0.015  mg/1  for 
TTHMs  and  HAAS,  respectively. 
Systems  using  surface  water  or  ground 
water  under  the  direct  influence  of 
surface  water  in  whole  or  in  part  that 
serve  fewer  than  500  persons  may  not 
reduce  their  monitoring  to  less  than  one 
sample  per  year.  Systems  must  meet  the 
requirements  for  reduction  of 
monitoring  for  both  TTHMs  and  HAAS 
to  qualify  for  reduced  monitoring.  The 
system  may  reduce  monitoring  only 
after  the  system  has  completed  at  least 
one  year  of  monitoring  in  accordance 
with  pcrngraph  (b)(l)(i)  of  this  section. 

(C)  Reduced  monitoring  frequency.  (7) 
Subpart  H  systems  serving  10,000 
persons  or  more  that  are  eligible  for 
reduced  monitoring  in  paragraph 
(c)(l)(iii)(B)  of  this  section  may  reduce 
the  monitoring  frequency  for  TTHMs 
and  HAAS  to  one  sample  per  quarter  per 
treatment  plant.  Samples  shall  be  taken 
at  a  point  in  the  distribution  system 
reflecting  the  maximum  residence  time 
in  the  distribution  system. 

(2)  Systems  using  only  ground  water 
not  under  the  direct  influence  of  surface 
water  and  serving  10,000  persons  or 
more  that  are  eligible  for  reduced 
monitoring  in  paragraph  (c)(l)(iii)(B)  of 
this  section  may  reduce  the  monitoring 
frequency  for  TTHMs  and  HAAS  to  one 
sample  per  year  per  treatment  plant. 
Samples  shall  be  taken  at  a  point  in  the 
distribution  system  reflecting  the 
maximum  residence  time  in  the 
distribution  system  and  during  the 
month  of  warmest  water  temperature. 

(3)  Subpart  H  systems  serving 
between  500  to  9,999  persons  that  are 
eligible  for  reduced  monitoring  may 
reduce  the  monitoring  frequency  for 
TTHMs  and  HAAS  to  one  sample  per 
year  per  treatment  plant.  Samples  shall 
be  taken  at  a  point  in  the  distribution 
system  reflecting  the  maximum 
residence  time  in  the  distribution 
system  and  during  the  month  of 
warmest  water  temperature. 

[4]  Systems  using  only  ground  water 
sources  not  under  the  direct  influence  of 
surface  water  and  serving  fewer  than 
10,000  persons,  may  reduce  the 
monitoring  frequency  for  TTHMs  and 
HAAS  to  one  sample  per  three  year 
monitoring  cycle,  with  this  three-year 
cycle  beginning  on  the  January  1 
following  the  quarter  in  which  the 
system  qualifies  for  reduced  monitoring. 


Samples  shall  be  taken  at  a  point  in  the 
distribution  system  refleding  the 
maximum  residence  time  in  the 
distribution  system  and  during  the 
month  of  warmest  water  temperature. 

(D)  Systems  on  a  reduced  monitoring 
schedule  may  remain  on  that  reduced 
schedule  as  long  as  the  average  of  all 
samples  taken  in  the  year  (for  systems 
which  must  monitor  quarteriy)  or  the 
resuh  of  the  sample  (for  systems  which 
must  monitor  no  more  frequently  than 
annually)  is  no  more  than  0.060  mg/1 
and  0.045  mg/1  for  TTHMs  and  HAAS, 
respectively.  Systems  that  do  not  meet 
these  levels  must  resume  monitoring  at 
the  frequency  identified  in 

§  141.133(b)(1)  in  the  quarter 
immediately  following  the  quarter  in 
which  the  system  exceeded  75  percent 
of  either  MCL. 

(E)  The  State  may  return  a  system  lo 
routine  monitoring  at  the  St.ife's 
discretion. 

(2)  Disinfectant  residuals.  Monitoring 
for  disinfectant  residuals  may  not  be 
reduced. 

(3)  TOC.  Subpart  H  systems  with  a 
treated  water  TOC  of  less  than  2.0  mg/ 

1  for  two  consecutive  years,  or  less  than 
1.0  mg/1  for  one  year,  may  reduce 
monitoring  for  both  TOC  and  alkalinity 
to  one  paired  sample  per  plant  per 
quarter. 

(d)  Monitoring  plans,  (l)  Each  system 
required  to  monitor  under  this  subpart 
must  develop  and  implement  a 
monitoring  plan.  The  system  shall 
maintain  the  plan  and  make  it  available 
for  inspection  by  the  State  and  the 
general  public  no  later  than  30  days 
following  the  applicable  effective  dates 
in  §  141.130(b).  All  Subpart  H  systems 
serving  more  than  3300  people  shall 
submit  a  copy  of  the  monitoring  plan  to 
the  State  no  later  than  the  date  of  the 
first  report  required  under  §  141.134. 
The  State  may  also  require  the  plan  to 
be  submitted  by  any  other  system.  The 
plan  must  include  at  least  the  following 
elements. 

(i)  Locations  for  collecting  samples  for 
any  parameters  included  in  this  subpart. 

(ii)  How  the  system  will  calculate 
compliance  with  MCLs  and  MRDLs. 

(2)  After  review,  the  State  may  require 
changes  in  any  plan  elements. 

§141.134    Reporting  and  recordkeeping 
requirements. 

(a)  Systems  required  to  sample 
quarterly  or  more  frequently  must  report 
to  the  State  within  10  days  after  the  end 
of  each  quarter  in  which  samples  were 
collected.  Systems  required  to  sample 
less  frequently  than  quarteriy  must 
report  to  the  State  within  10  days  after 
the  end  of  each  monitoring  period  in 
which  samples  were  collected. 


(b)  Systems  required  to  monitor  for 
the  following  compounds  must  report 
the  following  information. 

(1)  TTHMs  and  HAAS. 

(i)  Systems  monitoring  for  TTHMs 
and  HAAS  under  the  requirements  of 
§§  141.133(b)  or  (c)  on  a  quarterly  or 
more  frequent  basis  must  report  at  least 
the  following  information.  The  State 
may  choose  to  perform  paragraphs 
(b)(l)(i)(C)  through  (E)  of  this  section  in 
lieu  of  having  the  sy.stem  report  that 
information. 

(A)  the  number  of  samples  taken 
during  the  last  quarter, 

(B)  the  location,  date,  and  result  of 
each  sample  taken  during  the  last 
quarter, 

(C)  the  arithmetic  average  of  all 
samples  taken  in  the  last  quarter, 

(D)  the  arithmetic  average  of  the 
arithmetic  averages  reported  under 
paragraph  (b)(l)(i)(C)  of  this  section  for 
the  last  four  quarters,  and 

(E)  whether  the  MCL  was  exceeded, 
(ii)  Systems  monitoring  for  TTHMs 

and  HAAS  under  the  requirements  of 
§  141.133(b)  or  (c)  less  frequently  than 
quarteriy  (but  at  least  annually)  must 
report  at  least  the  following  information. 
The  State  may  choose  to  perform 
paragraphs  (b)(l)(ii)(C)  through  (D)  of 
this  section  in  lieu  of  having  the  system 
report  that  information. 

(A)  the  number  of  samples  taken 
during  the  last  year, 

(B)  the  location,  date,  and  result  of 
each  sample  taken  during  the  last 
quarter, 

(C)  the  arithmetic  average  of  all 
samples  taken  over  the  last  year,  and 

(D)  whether  the  MCL  was  exceeded, 
(iii)  Systems  monitoring  for  TTHMs 

and  HAAS  under  the  requirements  of 
§  141.133(c)  less  frequently  than 
annually  must  report  at  least  the 
following  information: 

(A)  the  location,  date,  and  result  of 
the  la.st  sample  taken,  and 

(B)  whether  the  MCL  was  exceeded. 

(2)  Systems  monitoring  for  chlorite 
under  the  requirements  of  §  141.133(b) 
must  report  at  least  the  following 
information.  The  State  may  choose  to 
perform  paragraphs  (b)(2)(iii)  through 
(iv)  of  this  section  in  lieu  of  having  the 
system  report  that  information. 

(i)  the  number  of  samples  taken  each 
month  for  the  last  3  months, 

(ii)  the  location,  date,  and  resuh  of 
each  sample  taken  during  the  last 
quarter, 

(iii)  for  each  month  in  the  reporting 
period,  the  aritfimetic  average  of  all 
samples  taken  in  the  month,  and 

(iv)  whether  the  MCL  was  exceeded, 
and  which  month  it  was  exceeded. 

(3)  Systems  monitoring  for  bromate 
under  the  requirements  of  §  141, 133(b) 
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removal  requirements,  as  provided  in 
§  141.135(b)(1).  and 

(E)  whether  the  system  is  in 
compliance  with  the  enhanced 
coagulation  or  enhanced  softening 
percent  removal  requirements  in 
§  141.135(a)  for  the  last  four  quarters. 

(ii)  Systems  monitoring  monthly  or 
quarterly  for  TOC  under  the 
requirements  of  §  141.133(b)  and 
meeting  one  or  more  of  the  criteria  in 
§  141.135(a)(1)  for  avoiding  the 
requirement  for  enhanced  coagulation 
and  enhanced  softening  must  report  at 
least  the  following  information.  The 
State  may  choose  to  perform  paragraphs 
(b)(6)(ii)  (D)  through  (I)  of  this  section  in 
lieu  of  having  the  system  report  that 
information. 

(A)  the  criterion  that  the  system  is 
using  to  avoid  enhanced  coagulation  or 
enhanced  softening, 

(B)  the  number  of  paired  samples 
taken  during  the  last  quarter, 

(C)  the  location,  date  and  result  of 
each  sample  (identified  as  either  source 
water  or  treated  water)  taken  during  the 
last  quarter, 

(D)  the  monthly  arithmetic  average  (or 
quarterly  sample  result)  of  all  treated 
water  samples  taken  in  the  quarter  and 
the  running  annual  arithmetic  average 
based  on  monthly  averages  (or  quarterly 
samples)  (for  systems  meeting  the 
criterion  in  §  141.135(a)(l)(i)  for 
avoiding  enhanced  coagulation  or 
enhanced  softening). 

(E)  the  monthly  arithmetic  average  of 
all  treated  water  samples  taken  for  each 
month  of  the  quarter,  the  quarterly 
average  of  the  monthly  averages,  and  the 
running  annual  average  of  the  quarterly 
averages  (for  systems  meeting  the 
criterion  in  §  141.135(a)(l)(ii)  for 
avoiding  enhanced  coagulation  or 
enhanced  softening), 

(F)  the  running  annual  average  of 
alkalinity  of  the  source  water  (for 
systems  meeting  the  criterion  in 

§  141.135(a)(l)(ii)  for  avoiding  enhanced 
coagulation  or  enhanced  softening), 

(G)  the  running  annual  average  for 
both  TTHMs  and  THAAs  (for  systems 
meeting  the  criterion  in  §  141.135(a)(1) 
(ii)  or  (iii)  for  avoiding  enhanced 
coagulation  or  enhanced  softening), 

(H)  the  running  annual  average  of  the 
amount  of  magnesium  hardness  removal 
(in  mg/l)  (for  systems  meeting  the 
criterion  in  §141.135(a)(l)(iv)  for 
avoiding  enhanced  coagulation  or 
enhanced  softening), 

(I)  whether  the  system  is  in 
compliance  with  the  particular  criterion 
in  §  141.135(a)(1)  (i)  through  (iv)  that 
the  system  is  using  to  avoid  enhanced 
coagulation  or  enhanced  softening. 


§  141.135    Treatment  technique  for  control 
of  Disinfection  Byproduct  Precursors 
(OBP). 

(a)(1)  Subpart  H  systems  using 
conventional  filtration  treatment  (as 
defined  in  §  141.2)  must  operate  with 
enhanced  coagulation  or  enhanced 
softening  to  achieve  the  TOC  percent 
removal  levels  specified  in  this  section 
unless  the  system  meets  at  least  one  of 
the  criteria  listed  in  paragraphs  (a)(l)(i) 
through  (iv)  of  this  section: 

(i)  The  system's  treated  TOC  level, 
measured  according  to  §  141.133(b)(3). 
is  less  than  2.0  mg/l,  calculated 
quarterly  as  a  running  annual  average. 

(ii)  The  system's  source  water  TOC 
level,  measured  as  required  by 
§  141.133(b)(3).  is  less  than  4.0  mg/l. 
calculated  quarterly  as  a  running  annual 
average;  the  source  water  alkalinity, 
measured  according  to  §  141.133(a)(4). 
is  greater  than  60  mg/l,  calculated 
quarterly  as  a  running  annual  average; 
and.  prior  to  the  effective  date  for 
compliance  in  §  141.130.  either  the 
TTHM  and  HAA5  running  annual 
averages  are  no  greater  than  0.040  mg/ 
1  and  0.030  mg/l,  respectively,  or  the 
system  has  made  a  clear  and  irrevocable 
financial  commitment  not  later  than  the 
effective  date  for  compliance  in 
§  141.30(b)  to  use  of  technologies  that 
will  limit  the  levels  of  TTHMs  and 
HAAS  to  no  more  than  0.040  mg/l  and 
0.030  mg/l.  respectively.  Systems  must 
submit  evidence  of  a  clear  and 
irrevocable  financial  commitment,  in 
addition  to  a  schedule  containing 
milestones  and  periodic  progress  reports 
for  installation  and  operation  of 
appropriate  technologies,  to  the  State  for 
approval  not  later  than  the  effective  date 
for  compliance  in  §  141.30(b)  of  this 
part.  These  technologies  must  be 
installed  and  operating  not  later  than 
the  effective  date  for  Stage  2  of  the 
Disinfectant/Disinfection  Byproduct 
Rule.  Violation  of  the  approved 
schedule  will  constitute  a  violation  of 
the  National  Primary  Drinking  Water 
Regulation^ 

(iii)  The  TTHM  and  HAAS  running 
annual  averages  are  no  greater  than 
0.040  mg/l  and  0.030  mg/l.  respectively, 
and  the  system  uses  only  chlorine  for 
disinfection. 

(iv)  Systems  practicing  softening  and 
removing  at  least  10  mg/i  of  magnesium 
hardness  (as  CaCOi).  calculated 
quarterly  as  a  running  annual  average, 
except  those  that  use  ion  exchange,  are 
not  subject  to  performance  criteria  for 
the  removal  of  TOC. 

(2)  Enhanced  coagulation 
performance  requirements. 

(i)  Systems  not  practicing  softening. 
(A)  Systems  (except  those  noted  in 
paragraph  (a)(2)(i)(D)  of  this  section) 
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must  achieve  the  percent  reduction  of 
TOC  specified  in  paragraph  (a)(2)(i)(E) 
of  this  section  "between  the  raw  water 
source  and  the  treated  water  prior  to 
continuous  disinfection,  unless  the 
State  approves  a  system's  request  for 
ahemative  performance  standards  under 
paragraph  (a)(3)  of  this  section. 
Continuous  disinfection  is  defined  as 
the  continuous  addition  of  a  chemical 
disinfectant  for  the  purposes  of 
achieving  a  level  of  inactivation  credit 
to  meet  the  minimum  inactivation/ 
removal  treatment  requirements  of 
subpart  H  of  this  part. 

(B)  Continuous  disinfection  does  not 
include:  the  addition  of  a  chemical 
disinfectant  for  filter  maintenance 
(when  applied  intermittently),  or  the 
use  of  a  disinfectant  (other  than 
provided  for  in  paragraph  (a)(2)(i)(C)  of 
this  section)  as  an  oxidant  for  the 
purposes  of  controlling  water  quality 
problems  such  as  iron,  manganese, 
sulfides,  zebra  mussels,  Asiatic  clams, 
taste,  and  odor.  In  determining 
compliance  with  the  CT  requirements 
specified  by  the  State,  the  system  shall 
not  include  any  credit  for  disinfectants 
used  either  for  filter  maintenance  or  for 
controlling  water  quality  problems 
except  as  allowed  below  in  paragraphs 
(a)(2)(i)(B)(2)  through  (4)  of  ihis  section. 

(J)  Systems  may  include  CT  credit 
during  periods  when  the  water 
temperature  is  below  5  °C  and  the 
TTHM  and  HAAS  quarterly  averages  are 
no  greater  than  0.040  mg/l  and  0.030 
mg/l.  respectively. 

(2)  Systems  receiving  disinfected 
water  from  a  separate  entity  as  their 
source  water  shall  be  allowed  to  include 
credit  for  this  disinfectant  in 
determining  compliance  with  the  CT 
requirements.  If  the  TTHM  and  HAAS 
quarterly  averages  are  no  greater  than 
0.040  mg/I  and  0.030  mg/l.  respectively, 
systems  may  use  the  measured  "C" 
(residual  disinfectant  concentration) 
and  the  actual  contact  time  (as  Tio).  If 
either  the  TTHM  or  HAAS  quarterly 
average  is  greater  than  0.040  mg/l  or 
0.030  mg/l.  respectively,  systems  must 
use  a  "C"  (residual  disinfectant 
concentration)  of  0.2  mg/l  or  the 
measured  value,  whichever  is  lower; 
and  the  actual  contact  time  (as  Tm).  This 
credit  shall  be  allowed  from  the 
disinfection  feedpoint,  through  a  closed 
conduit  only,  and  ending  at  the  delivery 
point  to  the  treatment  plant. 

[3)  Systems  using  chlorine  dioxide  as 
an  oxidant  or  disinfectant  may  include 
CI  credit  for  its  use  prior  to  enhanced 
coagulation  or  enhanced  softening  if  the 
following  standards  are  met:  the 
chlorine  dioxide  generator  must 
generate  chlorine  dioxide  on-site  and 
minimize  the  production  of  chlorine  as 
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shown  by  complying  with  monitoring 
and  performance  standards  in 
§141.133(b)(2)(ii)(C). 

l4)  Systems  using  ozone  and 
biologically  active  filtration  may 
include  CT  credit  for  its  use  prior  to 
enhanced  coagulation  or  enhanced 
softening. 

(C)  Systems  not  required  to  operate 
with  enhanced  coagulation  may 
continue  to  include,  in  compliance 
calculations,  continuous  addition  of  a 
chemical  disinfectant  for  the  purposes 
of  achieving  a  level  of  inactivation 
credit  to  meet  the  minimum 
inactivation/removal  treatment 
requirements  of  subpart  H  of  this  part, 
even  when  such  addition  is  also  made 
for  the  purpose  of  controlling  water 
quality  problems. 

(D)  Systems  using  ozone  and 
biologically  active  filtration  must 
achieve  the  TOC  percent  reduction 
specified  in  paragraph  (a)(2){i)(E)  of  this 
section  before  the  addition  of  a  residual 
disinfectant.  Systems  using  chlorine 
dioxide  that  meet  the  requirements  for 
including  CT  credit  specified  in 
paragraph  (a)(2)(i)(B)(J)  of  this  section 
must  achieve  the  TOC  percent  reduction 
specified  in  paragraph  (a)(2)(i)(E)  of  this 
section  before  the  addition  of  a  residual 
disinfectant. 

(E)  Required  TOC  reductions, 
indicated  in  the  table  below,  are  based 
upon  specified  source  water  parameters 
measured  in  accordanc-e  with 

§  141.133(b)(3). 

Required  Removal  of  TOC  by  En- 
hanced Coagulation  for  Sub- 
part H  Systems  Using  Conven- 
tional Treatment  2 


Source  water  alkalinity 
(mg/1) 

total  organic  car- 
bon (mg/l) 

0-60 
(per- 
cent) 

>€(>- 
120 
(per- 
cent) 

>120' 
(per- 
cent) 

>2.0-4.0 

40.0 
45.0 
50.0 

30.0 
35.0 
40.0 

20.0 
25.0 
30.0 

>4.o-e.o 

>8.0  

'Systems  practicing  softening  must  meet 
the  TOC  removal  requirements  in  this  column. 

2  Systems  meeting  at  least  one  o(  the  condi- 
tions in  §141. 136(a)(1)  (i)  through  (iv)  are  not 
required  to  operate  with  enhanced  coaaula- 
bon.  ^ 

(ii)  Systems  practicing  softening.  (A) 
Systems  (except  those  noted  in 
paragraph  (a)(2)(ii)(D)  of  this  section) 
must  achieve  the  percent  reduction  of 
TOC  specified  in  paragraph  (a){2)(ii)(E) 
of  this  section  between  the  raw  water 
source  and  treated  water  prior  to 
continuous  disinfection.  Continuous 
disinfection  is  defined  as  the 


continuous  addition  of  a  chemical 
disinfectant  for  the  purposes  of 
achieving  a  level  of  inactivation  credit 
to  meet  the  minimum  inactivation/ 
removal  treatment  requirements  of 
subpart  H  of  this  section. 

(B)  Continuous  disinfection  does  not 
include:  the  addition  of  a  chemical 
disinfectant  for  filter  maintenance 
(when  applied  intermittently),  or  the 
use  of  a  disinfectant  (other  than 
provided  for  in  paragraph  {a)(2)(ii)(C)  of 
this  section)  as  an  oxidant  for  the 
purposes  of  controlling  water  quality 
problems  such  as  iron,  manganese, 
sulfides,  zebra  mussels,  Asiatic  clams, 
taste,  and  odor.  In  determining 
compliance  with  the  CT  requirements  in 
subpart  H  of  this  part,  the  system  shall 
not  include  any  credit  for  disinfectants 
used  either  for  filter  maintenance  or  for 
controlling  water  quality  problems 
except  as  allowed  by  paragraphs 
(a)(2)(ii)(B)  (7)  through  [4]  of  this 
section. 

(1)  Systems  may  include  CT  credit 
during  periods  when  the  water 
temperature  is  below  S'C  and  the  TTHM 
and  HAAS  quarterly  averages  are  no 
greater  than  0.040  mg/l  and  0.030  mg/ 

1,  respectively. 

(2)  Systems  receiving  disinfected 
water  from  a  separate  entity  as  their 
source  water  shall  be  allowed  to  include 
credit  for  this  disinfectant  in 
determining  compliance  with  the  CT 
requirements.  If  the  TTHM  and  HAAS 
quarterly  averages  are  no  greater  than 
0.040  mg/l  and  0.030  mg/l,  respectively, 
systems  may  use  the  measured  "C" 
(residual  disinfectant  concentration) 
and  the  actual  contact  time  (as  T,o).  If 
either  the  TTHM  or  HAAS  quarterly 
average  is  greater  than  0.040  mg/l  or 
0.030  mg/l,  respectively,  systems  must 
use  a  "C"  (residual  disinfectant 
concentration)  of  0.2  mg/l  or  the 
measured  value,  whichever  is  lower; 
and  the  actual  contact  time  (as  Tio).  This 
credit  shall  be  allowed  from  the 
disinfection  feed  point,  through  a  closed 
conduit  only,  and  ending  at  the  delivery 
point  to  the  treatment  plant. 

[3]  Systems  using  chlorine  dioxide  as 
an  oxidant  or  disinfectant  may  include 
CT  credit  for  its  use  prior  to  enhanced 
coagulation  or  enhanced  softening  if  the 
following  standards  are  met:  the 
chlorine  dioxide  generator  must 
generate  chlorine  dioxide  on-site  and 
minimize  the  production  of  chlorine  as 
shown  by  complying  with  monitoring 
and  performance  standards  in 
§141.133(b)(2)(ii)(C). 

(4)  Systems  using  ozune  and 
biologically  active  filtration  may 
include  CT  credit  for  its  use  prior  to 
enhanced  coagulation  or  enhanced 
softening. 
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(C)  Systems  not  r  jquired  to  operate 
with  enhanced  softening  may  continue 
to  include,  in  compliance  calculations. 
continuous  addition  of  a  chemical 
disinfectant  for  thepurposes  of 
achieving  a  level  ofjinactivation  credit 
to  meet  the  minimum  inactivation/ 
removal  treatment  sequirements  of 
subpart  H  of  this  part,  even  when  such 
addition  is  also  male  for  the  purpose  of 
controlling  water  qaality  problems. 

(D)  Systems  using  ozone  and 
biologically  active  filtration  must 
achieve  the  TOC  pe  rcent  reduction 
specified  in  paragraph  (a)(2)(ii)(E)  of 
this  section  before  t  le  addition  of  a 
residual  disinfectant.  Systems  using 
chlorine  dioxide  thi  it  meet  the 
requirements  for  im  :luding  CT  credit 
s[)ecined  in  paragra  sh  (a){2)(ii)(B)(5)  of 
this  section  must  at  lieve  the  TOC 
percent  reduction  s  jecified  in 
paragraph  {a)(2)(ii){  i)  of  this  section 
before  the  addition  jf  a  residual 
disinfectant. 

(E)  Required  TOC  reductions  are 
indicated  in  the  tab  e  in  paragraph 
(a){2)(i)(E)  of  this  se  :tion.  Systems 
practicing  softening  are  required  to  meet 
the  percent  reductii  ns  in  the  far-right 
column  (Source  wa  er  alkalinity  >120 
mg/1)  for  the  specifi  id  source  water 
TOC 

(3)  Non-softeniog  Subpart  H 
conventional  treatn  ent  systemsthat 
cannot  achieve  the  'OC  removals 
required  by  paragra  )h  (a)(2)  of  this 
sei;tion  due  to  wate  quality  parameters 
or  operating  conditi  ons  must  apply  to 
the  State,  within  thi  ee  months  of  failure 
to  achieve  the  TOC  -emovals  required 
by  paragraph  (a)(2)  )f  this  section,  for 
aitemative  perfomn  nee  criteria.  If  the 
State  approves  the  i  Itemate 
performance  criterij  i,  the  State  may 
make  those  criteria  -etroactive  for  the 
purposes  of  determ  ning  compliance.  If 
the  State  does  not  a  )prove  the  alternate 
performance  cri»erii  .  the  system  must 
meet  the  TOC  remo  'als  contained  in 
paragraph  (a)(2i(i)(E  I  of  this  section. 

(i)  Such  applicati  )n  must  include,  as 
a  minimum,  results  of  bench-  or  pilot- 
scale  testing  for  alte  mate  enhanced 
coagulation  level.  ",  Mtemate  enhanced 
coagulation  level"  i ;  defined  as 
coagulation  at  a  coa  julant  dose  and  pH 
as  determined  by  th  j  method  outlined 
in  paragraph  (a)(3)(i  i)  of  this  section 
such  that  an  increm  mtal  addition  of  10 
mg/l  of  alum  (oreqi  ivalent  amount  of 
ferric  salt)  results  ir  a  TOC  removal  of 
0.3  mg/l.  The  percei  it  removal  of  TOC 
at  this  point  on  the  'coagulant  dose 
versus  TOC  remova  "  curve  is  then 
defined  as  the  minii  tium  TOC  removal 
required  for  the  sysl  em.  Once  approved 
by  the  State,  this  minimum  requirement 
supersedes  the  mini  mum  TOC  removal 


required  by  the  table  in  paragraph 
(a)(2)(i)(E)  of  this  section.  This 
requirement  will  be  effective  until  such 
time  as  the  State  approves  a  new  value 
based  on  the  results  of  a  new  bench-  and 
pilot-scale  test  triggered  by  changes  in 
source  water  quality.  Failure  to  achieve 
State-set  aitemative  minimum  TOC 
removal  levels  is  a  violation  of 
paragraph  (a)(3)  of  this  section. 

(ii)(A)  Bench-  or  pilot-scale  testing  of 
enhanced  coagulation  shall  be 
conducted  by  using  representative  water 
samples  and  adding  10  mg/l  increments 
of  alum  (or  equivalent  amounts  of  ferric 
salt)  until  the  pH  is  reduced  to  a  level 
less  than  or  equal  to  the  enhanced 
coagulation  maximum  pH  shown  in  the 
table  below. 


Enhanced  Coaguuvtion  Maximum 
PH 

Alkalinity  (mg/l  as  CaCOO 

Maxi- 
mum 
pH 

0-60 

55 

>60-120 

6.3 

>1 20-240 

7.0 

>240 _ 

7.5 

(B)  For  waters  with  alkalinities  of  less 
than  60  mg/l  for  which  addition  of  .small 
amounts  of  alum  orequivalant  addition 
of  iron  coagulant  drives  the  pH  below 
5.5  before  significant  TOC  removal 
occurs,  the  system  must  add  necessary 
chemicals  to  maintain  the  pH  between 
5.3  and  5.7  in  samples  until  the  TOC 
removal  of  0.3  mg/l  per  10  mg/l  alum 
added  or  equivalant  addition  of  iron 
coagulant  is  reached. 

(iii)  The  system  may  operate  at  any 
coagulant  dose  or  pH  necessary 
(consistent  with  other  NPDVVRs)  to 
achieve  the  minimum  TOC  percent 
removal  determined  under  paragraph 
(a)(3)(i)  of  this  section. 

(iv)  If  the  TOC  removal  is  consistently 
less  than  0.3  mg/l  of  TOC  per  10  mg/l 
of  incremental  alum  dose  at  all  dosages 
of  alum  or  equivalant  addition  of  iron 
coagulant,  the  water  is  deemed  to 
contain  TOC  not  amenable  to  enhanced 
coagulation.  The  system  may  then  apply 
to  the  State  for  a  waiver  of  enhanced 
coagulation  requirements. 

(b)  Compliance  calculations.  (1) 
Subpart  H  systems  other  than  those 
identified  in  paragraph  (b)(2)  of  this 
section  shall  comply  with  the  TOC 
compliance  requirements  contained  in 
paragraph  (a)  of  this  section.  Systems 
shall  calculate  compliance  quarterly  by 
the  following  method; 

(i)  Determine  actual  monthly  TOC 
percent  removal,  equal  to:  {l-(treated 
water  TOC/soun*  water  TOC))  x  100. 


(ii)  Determine  the  required  monthly 
TOC  percent  removal  (from  either  the 
table  in  paragraph  (a)(2)(iyE)  of  this 
section  or  from  paragraph  (a)(3)  of  this 
section). 

(iii)  Divide  paragraph  (b)(l)(i)  of  this 
section  by  paragraph  {b)(2)(ii)  of  this 
section. 

(iv)  Add  together  the  results  of 
paragraph  (b)(l)(iii)  of  this  section  for 
the  last  12  months  and  divide  by  12. 

(v)  If  paragraph  (b)(l)(iv)  of  this 
section  <1.00,  the  system  is  not  in 
compliance  with  the  TOC  percent 
removal  requirements.  , 

(2)  Subpart  H  systems  using 
conventional  treatmeni  buj  not 
operating  enhanced  coagulation  must 
comply  with  the  DBF  precursor 
treatment  technique  identified  in 
paragraphs  (a)(1)  (i)  through  (iv)  of  this 
section. 

(c)  Treatment  technique  requirements 
for  Disinfection  Byproduct  Precursors. 
The  Administrator  identifies  the      -    .  ^ 
following  as  treatment  tet;hniques  to 
control  the  level  of  disinfection 
byproduct  precursors  in  drinking  water 
treatment  and  distribution  systems:  For 
Subpart  H  systems  using  conventional 
treatment,  enhanced  coagulation  or 
enhanced  softening. 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g.  300g-l.  300g- 
2  300g-3,  300g-4.  .300g-5.  300g-6.-300j-4 
and  300J-9. 

2.  Section  142.14  is  amended  by 
adding  paragraphs  (d)(12)  and  (d)(13)  to 
read  as  follows: 

§142.14    Records  kept  by  states. 

♦         •         •         *         •      - 

(d)"   •  »  -        . 

(12)  Records  of  the  currently 
applicable  or  most  recent  State 
determinations,  including  all  supporting 
information  and  an  explanation  of  the 
technical  basis  for  each  decision,  made 
under  the  following  provisions  of  40 
CFR  part  141,  subpart  L  for  the  control 
of  disinfectants  and  disinfection 
byproducts.  These  records  must  also 
include  interim  measures  toward 
installation. 

(i)  States  must  keep  records  of 
systems  that  are  installing  GAC  or 
membrane  technology  in  accordance 
with  §  141.64(d)(3).  These  records  must 
include  the  date  by  which  t+ie  system  is 
required  to  have  completed  installation. 

(ii)  States  must  keep  records  of 
systems  that  are  required,  by  the  State, 
to  meet  aitemative  minimum  TOC 
removal  requirements  in  accordance 
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with  §  141.135(a)(3).  Records  must 
include  the  aitemative  limits  and 
rationale  for  establishing  such  limits. 

(iii)  States  must  keep  records  of 
Subpart  H  systems  using  conventional 
treatment  meeting  any  of  the  enhanced 
coagulation  or  enhanced  softening 
exemption  criteria  in  §  141.135(a)(1). 

(iv)  States  must  keep  a  register  of 
qualified  operators  that  have  met  the 
State  requirements  developed  under 
§142.16(fT(2). 

Uv3)  Records  of  systems  with  multiple 
wells  considered  to  be  one  treatment 
plant  in  accordance  with 
§  141.1.33(b)(1). 
*        ♦        »        *        • 

3.  Section  142.15  is  amended  by 
adding  paragraphs  (c)(5)  through  (c)(8) 
to  read  as  follows: 

§142.15    Reports  by  states. 

»         *         »         •      .   • 

(c)*   *   • 

(5)  Reports  of  systems  that  must  meet 
aitemative  minimum  TOC  removal 
levels  and  the  altemate  performance 
criteria  specified  in  §  141.13S(a)(3).         - 

(6)  Any  extensions  granted  for 
compliance  with  MCLs  in  §  141.64  as 
allowed  by  §  141.64(c)(3)  and  the  date 
by  which  compliance  must  be  achieved. 

(7)  A  list  of  systems  required  to 
monitor  for  various  disinfectants  and 
disinfection  byproducts. 

(8)  A  list  of  all  systems  using  muhiple 
ground  water  wells  which  draw  from 
the  same  aquifer  and  are  considered  a 
single  source  for  monitoring  purposes. 
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4.  Section  142.16  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  142.16    Special  primacy  requirements. 

*         »        *         »         « 

(0  Requirements  for  States  to  adopt  40 
CFR  part  141.  subpart  L.  In  addition  to 
the  general  primacy  requirements 
elsewhere  in  this  part,  including  the 
requirement  that  State  regulations  be  at 
least  as  stringent  as  federal 
requirements,  an  application  for 
approval  of  a  State  program  revision 
that  adopts  40  CFR  part  141,  subpart  L, 
must  contain  a  description  of  how  the 
State  will  accomplish  the  following 
program  requirements: 

(1)  Section  141.64(d)(3)  (interim 
treatment  requirements).  Determine  the 
interim  treatment  requirements  for  those 
systems  electing  to  install  GAC  or 
membrane  filtration  and  granted 
additional  time  to  comply  with 

§  141.64(a). 

(2)  Section  141.130(c)  (qualification  of 
operators).  Qualify  operators  of 
community  and  nontransient- 
noncommunity  public  water  systtfms 
subject  te  this  regulation.  Qualification 
requirements  eistablished  for  operators 
of  systems  subject  to  40  CFR  part  141. 
Subpart  H— Filtration  and  Disinfection, 
may  be  used  in  whole  or  in  part  to 
establish  operator  qualification 
requirements  for  meeting  requirements 
of  subpart  L  of  this  part  if  the  State 
determines  that  the  requirements  of 
subpart  H  of  this  part  are  appropriate 
and  applicable  for  meeting  requirements 
of  subpart  L  of  this  part. 


(3)  Approve  aitemative  TOC  removal 
levels,  as  allowed  under  the  provisions 
of  §  141.135(a). 

(4)  Section  141.133(a)(2)  (State 
approval  of  parties  to  condud  analyses). 
Approve  parties  to  conduct  pH, 
alkalinity,  temperature,  and  residual 
disinfectant  concentration 
measurements.  The  State's  process  for 
approving  parties  performing  water 
quality  measurements  for  systems 
subject  to  requirements  of  subpart  H  of 
this  part  maybe  used  for  approving 
parties  measuring  water  quality 
parameters  for  systems  subject  to 
requirements  of  subpart  L  of  this  part, 

if  the  State  determines  the  process  is 
appropriate  and  applicable. 

(5)  Section  144.133(a)(2)  (DPD 
colorimetric  test  kits).  Approve  DPD 
colorimetric  test  kits  for  free  and  total 
chlorine  measurements.  Approval 
granted  under  §  141.74(a)(5)  for  the  use 
of  such  test  kits  for  free  chlorine  testing 
would  be  considered  acceptable 
approval  for  the  use  of  DPD  test  kits  in 
measuring  free  chlorine  residuals  as 
required  in  subpart  L  of  this  part. 

(fi)  Section  141.133(b)(3)(ii)(C) 
(multiple  wells  as  a  single  source). 
Define  the  criteria  to  determine  if 
multiple  wells  are  being  drawn  from  a 
single  aquifer  and  therefore  be 
considered  a  single  sour«:e  for 
compliance  with  monitoring 
requirements. 

IFK  Dtc.  94-17651  F-ilud  7-28-94;  8:45  ami 
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40  CFR  Parts  141  anf  142 

[WH-FRL-4998-11 

National  Primary  Drinking  Water 
Regulations:  Enhanced  Surface  Water 
Treatment  Requirem<  »nts 

AGENCY:  En\  ironmen  al  Protection 
Agency  (EPA). 
ACTION:  Proposed  rul< . 


SUMMARY:  EPA  is  pro  >osing  to  amend 
the  Surface  Water  Tn  atment  Rule  to 
provide  additional  prDtection  against 
disease-causing  orgar  isms  (pathogens) 
in  drinking  water.  Th  s  action  would 
primarily  focus  on  tn  atment 
requirements  for  the '  vaterbome 
pathogens  Giardia,  C  yptosporidium, 
and  viruses.  With  the  exception  of  one 
requirement  (sanitar)  surveys),  this 
action  would  apply  t(  i  all  public  water 
systems  that  use  surf)  ce  water  or  ground 
water  under  the  influ  jnce  of  surface 
water,  and  serve  10,0  )0  people  or  more. 
Among  the  features  a  the  rule  would  be 
a  stricter  watershed  control  requirement 
for  systems  using  surface  water  that 
wish  to  avoid  filtratidn;  a  change  in  the 
definition  of  ground  i  vater  under  the 
fnfluence  of  surface  v  rater  to  include  the 
presence  of  Cryptospi  mdium:  a  periodic 
sanitary  survey  requi:  ement  for  all 
systems  using  surface  water  or  ground 
water  under  the  influ  ;nce  of  surface 
water,  including  thos  3  that  serve  fewer 
than  10.000  people:  a  health  goal 
(maximum  contaminiint  level  goal)  of 
zero  for  Cryptosporidium;  and  several 
alternative  requireme  nts  for  augmenting 
treatment  control  of  (  iardia. 
Cryptosporidium,  an<  viruses. 
DATES:  Comments  sh(  mid  be  postmarked 
or  delivered  by  hand  on  or  before  May 
30. 1996.  Comments  i  eceived  after  this 
date  may  not  be  cons  dered.  Public 
hearings  will  be  held  at  the  addresses 
indicated  below  undt  r  ADDRESSES  on 
August  30. 1996  (and  31.  if  necessary) 
in  Denver.  CO  and  or  September  13. 
1994  (and  14,  if  necei  sary)  in 
Washington,  DC. 

ADDRESSES:  Send  wri  ten  comments  to 
ESWTR  Docket  Clerk  Water  Docket 
(MC-^101);  U.S.  Env  ronmental 
Protection  Agency;  4(  II  M  Street,  SW; 
Washington,  DC  204f  0.  Please  submit 
any  references  cited  in  your  comments. 
EPA  would  appreciat  e  an  original  and 
three  copies  of  your  ( omments  and 
enclosures  (includinj  references). 
Commenters  who  wa  it  EPA  to 
acknowledge  receipt  pf  their  comments 
should  include  a  self  addressed, 
stamped  envelope.  N  3  facsimiles  (faxes) 


will  be  accepted  because  EPA  cannot 
ensure  that  they  will  be  submitted  to  the 
Water  Docket.  The  Agency  requests 
commenters  to  follow  the  instructions 
regarding  format  provided  in  Section  IX 
of  the  Preamble,  immediately  before  the 
list  of  references. 

The  Agency  will  hold  public  hearings 
on  the  proposal  at  two  different 
locations  indicated  below: 

1.  Denver  Federal  Center,  6th  and 
Kipling  Streets,  Building  25,  Lecture 
Halls  A  and  B  (3d  Street),  Denver,  CO 
80225  on  August  30  (and  31.  if 
necessary),  1994. 

2.  EPA  Education  Center  Auditorium. 
401  M  Street  SW.,  Washington.  D.C. 
20460.  on  September  13  (and  14.  if 
necessary),  1994. 

The  hearings  will  begin  at  1:00  p.m.. 
with  registration  at  12:30  p.m.,  on  the 
first  day.  The  hearings  will  begin  at  9:30 
a.m.,  with  registration  at  9:00  a.m..  on 
the  second  day.  The  Hearings  will  end 
at  4:00  p.m..  unless  concluded  earlier. 
Anyone  planning  to  attend  the  public 
hearings  (especially  those  who  plan  to 
make  statements)  may  register  in 
advance  by  writing  the  ESWTR  Public 
Hearing  Officer,  Office  of  Ground  Water 
and  Drinking  Water  (4603).  USEPA.  401 
M  Street.  S.W..  Washington.  D.C.  20460; 
or  by  calling  Tina  Mazzocchetti,  (703) 
931-4600.  Oral  and  written  comments 
may  be  submitted  at  the  public  hearing. 
Persons  who  wrish  to  make  oral 
presentations  are  encouraged  to  have 
written  copies  (preferably  three)  of  their 
complete  comments  for  inclusion  in  the 
official  record. 

The  proposed  rule  with  supporting 
documents  and  all  comments  received 
are  available  for  review  at  the  Water 
Docket  at  the  address  above.  For  access 
to  Docket  materials,  call  (202)  260-3027 
between  9  am  and  3:30  pm  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  Telephone 
(800)  426-4791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern  Time. 
For  technical  inquiries,  contact  Stig 
Regli  or  Paul  S.  Berger,  Ph.D.,  Office  of 
Ground  Water  and  Drinking  Water  (MC 
4603),  U.S.  Enviroiunental  Protection 
Agency,  401  M  Street  SW..  Washington 
DC  20460;  telephone  (202)  260-7379 
(Regli)  or  (202)  260-3039  (Berger);  or 
Bruce  A.  Macler,  Ph.D.,  Water 
Management  Division,  Rdgion  9,  U.S. 
Environmental  Protection  Agency,  75 
Havrthome  Street  (W-6-1).  San 
Francisco,  CA  94105-3901;  telephone 
(415)744-1884. 
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I.  Statutory  Authority 

The  Safe  Drinking  Water  Act  (SDWA 
or  the  Act),  as  amended  in  1986, 
requires  EPA  to  publish  a  "maximum 
contaminant  level  goal"  (MCLG)  for 
each  contaminant  which,  in  the 
judgment  of  the  EPA  Administrator, 
"may  have  any  adverse  effect  on  the 
health  of  persons  and  which  are  known 
or  anticipated  to  occur  in  public  water 
systems"  (Section  1412(b)(3)(A)). 
MCLGs  are  to  be  set  at  a  level  at  which 
"no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allows  an  adequate  margin  of 
safety"  (Section  1412(b)(4)). 

At  the  same  time  EPA  publishes  an 
MCLG,  which  is  a  non-enforceable 
health  goal,  it  also  must  publish  a 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  that  specifies 
either  a  maximum  contaminant  level 
(MCL)  or  treatment  technique  (Section 
1401(1).  1412(a)(3),  and  1412(b)(7)(A)). 
A  treatment  technique  may  be  set  in  lieu 
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of  an  MCL  if  it  is  not  "economically  or 
technologically  feasible"  to  determine 
the  level  of  a  contaminant. 

Section  1412(b)(3)  of  the  Act  requires 
EPA  to  publish  regulations  for  at  least 
25  contaminants  at  three  year  intervals. 
Section  1412(b)(9)  requires  EPA  to 
review  each  NPDWR  every  three  years 
and  revise  it  if  appropriate. 

Section  1412(b)(7)(G)  requires  the 
EPA  Administrator  to  pubhsh  a  NPDWR 
"specifying  criteria  under  which 
filtration  (including  coagulation  and 
sedimentation,  as  appropriate)  is 
required  as  a  treatment  technique  for 
public  water  systems  supplied  by 
surface  water  sources".  In  estabhshing 
these  criteria,  EPA  is  required  to 
consider  "the  quality  of  source  waters, 
protection  afforded  by  watershed 
management,  treatment  practices  (such 
as  disinfection  and  length  of  water 
storage)  and  other  factors  relevant  to 
protection  of  health".  This  section  of  the 
Act  also  requires  EPA  to  promulgate  a 
NPDWR  requiring  disinfection  as  a 
treatment  technique  for  all  public  water 
systems  and  a  rule  specifying  criteria  by 
which  variances  to  this  requirement 
may  be  granted. 

Section  1445(a)(1)  of  the  Act  requires 
a  public  water  system  to  "establish  and 
maintain  such  records,  make  such 
reports,  conduct  such  monitoring,  and 
provide  such  information  as  the 
Administrator  may  reasonably  require 
by  regulation  .  .  .". 

Section  1414(c)  requires  each  owner 
or  operator  of  a  public  water  system  to 
give  noticeio  persons  served  by  it  of 
any  failure  to  comply  with  an  MCL, 
treatment  technique,  or  testing 
procedure  required  by  a  NPDWR  and 
any  failure  to  comply  with  any 
monitoring  required  pursuant  to  section 
1445  of  the  Act. 

II.  Regulatory  Background 

Two  NPDWRs  control  disease-causing 
microorganisms  (pathogens)  in  public 
water  supplies — the  Total  Coliform  Rule 
(TCR)(54  FR  27544;  June  29.  1989)  and 
the  Surface  Water  Treatment  Rule 
(SWTR)(54  FR  27486;  June  29, 1989).  A 
third  regulation,  the  Groundwater 
Disinfection  Rule  (GWDR).  which  is 
currently  under  development,  will  add 
further  protection  for  systems  using 
ground  water. 

The  SVVTR  met  the  requirements  of 
Section  1412(b)(7)(C)  and,  for  surface 
waters.  Section  1412(b)(8)  of  the  SDWA, 
as  amended  in  1986.  The  SWTR 
requires  all  systems  using  surface  water, 
or  ground  water  under  the  direct 
influence  of  surface  water,  to  disinfect, 
hi  addition,  all  such  systems  are 
required  to  filter  their  water  imless  they 
demonstrate  that  they  have  an  effective 


watershed  protection  program  and  meet 
other  EPA-specified  requirements 
(§141.71).  The  watershed  control 
program  must  minimize  the  potential 
for  source  water  contamination  by 
Giardia  cysts  and  viruses,  and  typically 
includes  characterization  of  watershed 
hydrology,  land  ownership  by  the 
system,  and  activities  on  the  watershed 
that  might  have  an  adverse  effect  on 
source  water  quality.  The  rule  also 
requires  an  annual  on-site  inspection  of 
all  systems  that  wish  to  avoid  filtration. 
This  inspection  must  demonstrate  that 
the  required  watershed  control  program 
and  disinfection  treatment  processes  are 
adequately  designed  and  maintained. 
The  SWTR  also  established  MCLGs  of 
zero  for  Giardia  lamblia,  viruses  and 
Legionella. 

The  SWTR  requires  all  systems  to 
achieve  at  least  99.9%  (3-log)  removal/ 
inactivation  of  Giardia  lamblia  cysts, 
and  99.99%  (4-log)  removai/inactivation 
of  enteric  viruses.  The  intention  of  these 
provisions  was  to  provide  appropriate 
multiple  barriers  of  treatment  to  control 
pathogen  occurrence  in  finished 
drinking  water.  This  rule  was 
promulgated  as  a  treatment  technique 
rather  than  an  MCL,  because  EPA 
believed  that  routine  monitoring  for  the 
pathogens  was  not  economically  or 
technologically  feasible.  Another 
pathogen,  Cryptosporidium,  was 
considered  for  regulation  under  the 
SWTR,  but  was  not  addressed,  because 
EPA  lacked  sufficient  health, 
occurrence,  and  water  treatment  control 
data  regarding  this  organism  at  that 
time. 

The  TCR  established  MCLGs  of  zero 
for  total  coliforms,  which  includes  fecal 
colifbrms  and  E.  coli.  MCLs.  monitoring 
requirements,  and  analytical 
requirements  were  promulgated  for 
these  organisms.  The  TCR  requires  all 
public  water  systems  that  collect  fewer 
than  five  samples  per  month  to  have  an 
on-site  sanitary  survey  every  five  years 
(ten  years  for  some  systems).  The 
purpose  of  this  requirement  is  to  help 
ensure  the  long-term  quality  and  safety 
of  drinking  water  in  small  systems  that 
cannot  be  accomplished  by  infrequent 
coliform  monitoring. 

The  TCR  and  SWTR  were 
promulgated  to  minimize  both  epidemic 
and  endemic  waterbome  microbial 
illness.  The  public  health  goal,  as 
described  in  the  preamble  to  the  SWTR, 
was  to  provide  treatment  to  ensure  an 
acceptable  risk  of  less  than  one 
waterbome  microbial  illness  per  year 
per  10,000  people. 

In  addition  to  the  SWTR,  TCR,  and 
GWDR,  EPA  is  also  developing  a  rule 
that  would  limit  concentration  levels  of 
disinfectants  and  the  chemical 


disinfection  byproducts  (DBFs)  resulting 
from  their  use.  The  use  of  chemical 
disinfectants  in  water  treatment  results 
in  a  substantial  decrease  in  waterbome 
microbial  illness  and  is  an  integral  part 
of  a  multiple-barrier  removal/ 
inactivation  approach.  However, 
disinfectants  and  DBFs  may  present 
potential  health  risks  themselves.  DBFs 
form  when  disinfectants  used  for 
microbial  control  in  drinking  water 
react  with  various  organic  chemicals  in 
the  source  water.  Some  of  these  are 
known  to  be  toxic  to  humans  or  are 
considered  to  be  probable  human 
carcinogens.  As  such,  a  number  of 
disinfectants  and  DBFs' were  included 
on  the  1991  Drinking  Water  Priority  Lisi 
(56  FR  1470.  January  14. 1991)  as 
candidates  for  future  regulations.  To 
address  these  health  issues,  EPA  is 
proposing  elsewhere  in  today's  Federal 
Register  the  disinfectants/disinfection 
byproducts  (D/DBP)  mle,  which 
includes  NPDWRs  for  several 
disinfectants  and  disinfectant 
byproducts. 

To  develop  the  D/DBP  Rule,  EPA 
instituted  a  formal  regulation 
negotiation  process  in  1992  with 
potentially  affected  parties  (57  FR 
53866;  Nov.  13, 1992).  The  committee 
established  to  negotiate  the  regulation 
included  representatives  from  water 
utilities.  State  and  local  health  and 
regulatory  agencies,  environmental 
groups,  consumer  groups,  and  EPA 
(hereafter  the  Negotiating  Committee  or 
the  Committee).  One  of  the  major  goals 
addressed  by  the  Committee  was  to 
develop  an  approach  that  would  reduce 
the  level  of  exposure  from  disinfectants 
and  DBFs  without  undermining  the 
control  of  pathogens.  The  intention  was 
to  ensure  that  drinking  water  is 
microbiologically  safe  at  the  limits  set 
for  disinfectants  and  DBFs  and  that 
these  chemicals  do  not  pose  an 
unacceptable  risk  at  these  limits.  The 
approach  in  developing  this  rule 
considered  the  constraints  of 
simultaneously  treating  water  for  these 
different  concerns.  As  part  of  this  effort, 
the  Negotiating  Committee  decided  that 
the  SWTR  may  need  to  be  revised  to 
address  health  risk  from  high  densities 
of  pathogens  in  poor  quality  source 
waters  and  from  the  protozoan, 
Cryptosporidium.  If  such  requirements 
were  deemed  necessary,  and  could  be 
promulgated  concurrently  with  new  D/ 
DBF  regulations  (the  regulations 
proposed  elsewhere  in  today's  Federal 
Register  and  termed  "Stage  1  D/DBPR  "), 
a  system  could  comply  with  both 
regulations  and  meet  the  intended 
public  health  goals. 

The  Negotiating  Committee  also 
decided  that  to  develop  a  reasonable  set 
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of  rules,  including  I  oday's  proposed 
rule,  and  to  undersi  and  more  fully  the 
limitations  of  the  c\  iirent  SWTR, 
additional  field  dati  t  were  critical.  Thus, 
the  Committee  agre  id  to  the 
development  of  an  :  nformation 
collection  rule  (ICR  that  would  require, 
in  part,  systems  serring  a  population  of 
10,000  or  greater  to  detennine  the 
density  of  specific  (athogens  in  their 
source  water  and  to  characterize  their 
treatment  processes  Under  the  ICR, 
systems  serving  pof  ulations  greater 
than  100,000  would  also  be  required  to 
monitor  for  pathoge  as  in  their  finished 
water  (depending  u  )on  the  pathogen 
density  in  the  sourc  a  water),  and  the 
concentration  of  DE  Ps  and  parameters 
related  to  their  formation  at  various 
steps  in  the  treatme  at  process.  To  this 
end,  EPA  proposed  \he  ICR  on  February 
10.  1994  (59  PR  6332)  that  would 
require  this  additioial  information.  The 
Committee  agreed  f*  the  requirements 
in  the  proposed  ICF  as  necessary  and 
reasonable. 

According  to  the  i  egulatory  strategy 
developed  by  the  C(  mmittee,  systems 
serving  a  populatioi  i  of  10,000  or  greater 
would  use  the  moni  toring  and  treatment 
data  collected  undei  the  ICR  to  decide 
what  additional  ties  tment  measures,  if 
any,  would  be  necej  sary  to  protect  the 
public  from  pathoge  ns  while  controlling 
for  DBFs.  This  decis  ion  would  be  based 
on  criteria  specified  either  in 
amendments  to  the  JWTR  or  by 
guidance.  Today's  p  reposed  rule 
includes  a  variety  o  regulatory  options, 
from  requiring  syste  ms  to  provide 
minimum  levels  of  I  reatment  based 
upon  the  density  of  pathogens  in  the 
source  water  to  mail  staining  the  existing 
requirements  of  the  SWTR. 

According  to  the  ( Committee's 
strategy,  amendmen  [s  to  the  SWTR 
would  be  developec  under  two  rules. 
The  first  of  these  ru  es,  which  is  today's 
proposed  rule,  woui  d  be  an  interim 
enhanced  SWTR  (EJ  WTR)  that  would 
only  pertain  to  systf  ms  serving  10.000 
people  or  greater.  Di  ta  collected  under 
the  ICR  would  be  us  sd  to  determine  the 
appropriate  regulate  ry  option(s)  under 
this  rule,  and  then  ti  t  implement  it  at  the 
time  systems  are  rec  uired  to  comply 
with  the  Stage  1  D/I  BP  regiJations. 
Following  the  full  C(  tmpilation  and 
analysis  of  all  data  c  allected  under  the 
ICR  rule  and  from  ol  her  research 
findings,  EPA  woul<  propose  a  long- 
term  ESWTR  with  which  systems 
serving  fewer  than  ip.OOO  people  would 
comply  while  also  complying  with  the 
Stage  1  D/DBP  rule.  [The  long-term 
ESWTR  might  also  include  additional 
refinements  for  systams  serving  10,000 
people  or  greater.  Tt  day's  proposal  also 
satisfies  the  provisic  d  in  section 


1412(b)(9)  of  the  SDWA  for  review  of 
NPDWRs  every  three  years;  the  SWTR 
was  promulgated  on  June  29, 1989,  and 
became  effective  in  stages,  beginning 
December  31. 1990. 

in.  Discussion  of  Proposed  Rule 

A.  Basis  for  Amending  Existing  SWTR: 
Limitations  of  SWTR 

As  discussed  above,  the  SWTR 
requires  all  systems  using  surface  water, 
or  ground  water  under  the  direct 
influence  of  surface  water,  to  disinfect. 
It  also  requires  all  such  systems  to  filter 
their  water  unless  they  can  demonstrate 
that  they  have  an  effective  watershed 
control  program,  meet  source  water 
quality  criteria,  achieve  minimum 
disinfection  requirements,  and  have  no 
evidence  of  reported  waterbome  disease 
among  the  served  population.  The 
SWTR  also  specifies  that  systems  using, 
surface  water  must  treat  water  to 
remove/inactivate  at  least  99.9%  of  the 
Giardia  lamblia  cysts  and  at  least 
99.99%  of  the  enteric  viruses,  regardless 
of  their  densities  In  the  source  waters. 
The  SWTR  does  not  require  a  system  to 
monitor  its  source  water  or  drinking 
water  for  these  pathogens.  At  the  time 
of  promulgation,  EPA  recognized  a 
variety  of  uncertainties  and  unknowns 
regarding  potential  health  risks,  but 
these  were  not  possible  to  address  at 
that  time.  Subsequently,  additional 
information  has  become  available  that 
Indicated  possible  deficiencies  in  the 
SWTR.  Some  of  these  deficiencies  are 
described  below. 

SWTR  Did  Not  Address 
Cryptosporidium 

During  the  development  of  the  SWTR, 
the  United  States  experienced  its  first 
recognized  waterbome  disease  outbreak 
of  cryptosporidlosis,  caused  by  the 
protozoan.  Cryptosporidium  (D'Antonio 
et  al.,  1985).  Other  outbreaks  caused  by 
this  pathogen  have  since  been  reported 
both  in  the  United  States  and  other 
countries  (Smith  et  al.,  1988;  Hayes  et 
al.,  1989;  Levlne  and  Craun,  1990; 
Moore  et  al.,  1993;  Craun,  1993). 
Because  of  the  lack  of  data  before  1989 
on  Cryptosporidium  oocyst  occiurence 
and  removal  by  treatment,  EPA  decided 
to  regulate  this  pathogen  in  a  future 
rulemaking,  rather  than  to  delay 
publication  of  the  SWTR  until  this  data 
was  available.  Thus,  the  SWTR  does  not 
now  specifically  address 
Cryptosporidium  treatment  removal/ 
inactlvatlon  requirements,  watershed 
control  requirements  for 
Cryptosporidium  for  systems  that  wish 
to  avoid  filtration,  or  a  definition  of 
ground  water  under  the  influence  of 
surface  water  that  includes 


Cryptosporidium.  Moreover,  the 
assumptions  about  Giardia  reduction 
under  the  SWTR  may  not  be  applicable 
to  Cryptosporidium,  which,  based  on 
laboratory  studies,  is  much  more 
resistant  to  common  disinfection 
practices  than  is  Giardia  (Korich  et  al.. 
1990;  Korich  et  al.,  1992).  Since 
publication  of  the  SWTR  In  1989,  some 
information  on  Cryptosporidium 
occurrence  and  control  measures  has 
been  published.  EPA  will  have  new  data 
available  shortly  from  systems  that 
monitor  for  this  organism  under  the  ICR 
and  from  research  currently  being 
carried  out  by  the  Agency  and  the  water 
Industry.  As  a  result,  EPA  believes  that 
it  will  soon  be  in  a  better  position  to 
develop  a  suitable  regulation  fox 
Cryptosporidium. 

Specified  Pathogen  Reductions  May  Be 
Inadequate 

The  3-log  removal/inactlvation  of 
Giardia  and  4-log  removal/inactivatlon 
of  enteric  viruses  required  by  the  SWTR 
were  developed  to  provide  adequate 
protection  from  pathogens  In  average 
quality  source  water,  and  thus  may  be 
inadequate  when  a  system  is  supplied 
by  poorer  quahty  source  water  with 
high  levels  of  these  or  other  pathogens. 
In  developing  the  SWTR,  EPA  assumed, 
on  the  basis  of  data  available  at  that 
time,  that  this  level  of  treatment  was 
adequate  for  the  vast  majority  of 
systems. 

Additionally,  risk  assessments  for  the 
pathogens  of  concern  had  high  degrees 
of  uncertainty,  such  that  the  risks 
associated  with  a  given  level  of 
pathogen  contamination  were  unclear. 
Moreover,  methods  for  quantifying  these 
organisms  were  not  generally  available. 
Therefore,  the  Agency  believed  that  a 
simple,  yet  conservative  treatment 
requirement  was  most  appropriate. 
However,  it  was  apparent  during  the 
development  of  the  SWTR  that  the  level 
of  treatment  being  specified  might  not 
always  be  adequate.  Therefore,  the 
Agency  published  associated  guidance 
recommending  greater  treatment  for 
systems  supphed  by  poorer  quality 
source  waters  (EPA,  1991a). 

Subsequent  data  on  Giardia  and  virus 
densities  in  source  water  and  drinking 
water,  however,  bring  into  question  the 
assimiption  that  the  treatment  specified 
In  the  SWTR  was  adequate  for  most 
systems.  These  new  data  suggest  that 
the  concentrations  of  Giardia  cysts  and 
viruses  in  the  source  waters  of  many 
systems  may  be  too  great  for  the 
specified  level  of  treatment  to 
adequately  control  waterbome 
pathogens.  For  example,  LeChevallier  et 
aL  (1991a.b)  examined  Giardia  and 
Cryptosporidium  levels  in  the  source 
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waters  and  filtered  drinking  waters  of  66 
surface  water  systems  in  14  States  and 
one  Canadian  province.  They  detected 
at  least  one  of  these  two  organisms  in 
97%  of  the  raw  water  samples.  Giardia 
densities  ranged  from  0.04  to  66  cysts/ 
L  (geometric  mean  of  2.77  cysts/L), 
while  Cryptosporidium  densities  ranged 
from  0.07  to  484  oocysts/L  (geometric 
mean  of  2.70  oocysts/L). 

These  investigators  also  detected  at 
least  one  of  the  two  organisms  in  the 
drinking  water  of  39%  of  the  systems. 
For  those  drinking  waters  that  were 
positive,  Giardia  densities  ranged  from 
0.29-64  cysts/lOOL  (geometric  mean 
4.45  cysts/lOOL),  while 
Cryptosporidium  densities  ranged  from 
0.13  to  48  oocysts/ lOOL  (geometric 
mean  1.52  oocysts/lOOL).  According  to 
the  investigators,  78%  of  the  systems 
that  were  positive  for  Giardia  or 
Cryptosporidium  met  the  turbidity 
standards  specified  by  the  SWTR.  Based 
on  a  risk  assessment  model  developed 
for  Giardia,  24%  of  the  66  systems 
might  not  meet  the  health  goal  in  the 
SWTR  of  no  more  than  the  one  Giardia 
infection  annually  per  10,000  people 
per  year  (LeChavaUier  et  al.,  1991b). 
(This  incidence  of  infection  is  a 
conservative  estimate  of  illness,  since 
not  all  Infected  people  become  ill.)  This 
study  suggests  that  the  SWTR  may  need 
to  be  revised  if  an  annual  10  "  *  risk 
level,  or  some  other  desired  risk  level, 
is  to  be  achieved  by  all  systems  in  the 
United  States. 

EPA  used  the  data  in  LeChevallier  et 
al.  (1991a.b)  to  calculate  the  percentage 
of  systems  that  use  source  waters 
containing  various  densities  of  Giardia 
cysts.  The  Agency  calculated  that  about 
85%  of  the  source  waters  in  the  study 
contained  10  cysts/lOOL  or  more,  while 
about  45%  contained  100  cysts/lOOL  or 
more.  Many  of  these  systems  currently 
provide  four,  five,  or  even  six  or  more 
logs  of  removal/inactivatlon  and 
therefore  are  able  to  achieve  EPA's  10"  * 
annual  risk  goal.  However,  if  such 
systems  were  to  reduce  existing  levels  of 
disinfection  to  more  easily  meet  new  D/ 
DBF  regulations,  and  only  marginally 
meet  the  three-log  removal/inactivatlon 
requirement  for  Giardia  specified  in  the 
current  SWTR,  they  could  experience 
significant  increases  in  microbial  risk 
(Regli  et  al.,  1993;  Grubbs  et  al.,  1992; 
EPA.  1994)). 

An  epidemiology  study  by  Payment  et 
al.  (1991)  also  suggests  that  the 
pathogen  density  reductions  specified 
by  the  SWTR  may  not  be  sufficient  for 
adequate  protection.  The  goal  of  this 
study  was  to  determine  the  extent  to 
which  drinking  water  caused 
gastrointestinal  disease  in  a  community 
served  by  poor  quafity  source  water  that 


was  subjected  to  full  conventional 
treatment.  In  this  study,  the 
investigators  carried  out  a  trial  where 
299  households  in  a  community  drank 
water  from  a  reverse-osmosis  water 
filter,  while  307  households  used  the 
usual  tapwater.  According  to  the  data. 
35%  of  the  reported  gastrointestinal 
illness  was  associated  with  the  drinking 
water.  The  etiologic  agent(s)  were  not 
identified,  but  a  plausible  explanation  is 
that  pathogens  were  in  the  finished 
water.  A  recent  analysis  by  Haas  et  al. 
(1993)  also  suggests  that  high  levels  of 
microbial  risk  far  above  the  health  goal 
of  the  existing  SWTR  may  be  occurring 
In  systems  with  highly  contaminated 
source  waters  that  may  onlv  minimally 
comply  with  the  SWTR. 

Several  other  recent  studies  have 
shovsm  that  Giardia  and 
Cryptosporidium  cysts/oocysts  can  be 
found  in  filtered  drinking  waters  in 
systems  served  by  highly  contaminated 
source  waters  (Clancy,  1993;  EPA, 
1993).  If  treatment  is  inadequate  in 
reducing  pathogens  to  an  acceptable 
level.  EPA  must  consider  revising  and  " 
strengthening  treatment  requirements.  A 
mitigating  factor  is  that,  based  upon  a 
microscopic  examination  of  the  cysts/ 
oocysts  detected  by  LeChevallier  et  al. 
(1991b),  most  of  the  cysts/oocysts  in  the 
drinking  water  may  not  be  viable.  This 
observation,  however,  has  not  yet  been 
confirmed. 

Virus  CT  Values  May  Be  Greater  Than 
Assumed  by  SWTR 

The  SWTR  assumes  that  disinfection 
more  readily  controls  viruses  than  may 
actually  be  the  case.  The  Guidance 
Manual  to  the  SWTR  (EPA,  1991a) 
identifies  the  disinfection  CT  values 
(disinfectant  concentration  times  the 
contact  time)  for  viruses.  These  data  are 
based  on  laboratory  studies  in  which  a 
dispersed  suspension  (i.e.,  non-cell 
associated,  non-aggregated)  of  hepatitis 
A  virus  was  used.  These  CT  values 
relative  to  the  much  higher  CT  values 
needed  for  Giardia  inactlvatlon  for 
systems  to  comply  with  the  SWTR  have 
led  to  the  assumption  by  some  that 
systems  which  satisfactorily  control  for 
Giardia  cysts  will  adequately  control  for 
pathogenic  vimses.  (The  CT  values  to 
comply  with  the  level  of  disinfection 
inactlvatlon  requirements  for  vimses  in 
the  Guidance  Manual  to  the  SWTR  are 
one  to  two  orders  of  magnitude  below 
the  CT  values  necessary  to  achieve  the 
inactlvatlon  requirements  for  Giardia.) 

However  this  assumption  may  not 
always  be  valid.  In  environmental 
waters,  vimses  are  usually  aggregated  or 
associated  with  cell  debris,  some  of 
which  may  not  be  removed  entirely  by 
filtration  processes.  Such  cell-associated 


aggregates  are  considerably  more 
resistant  to  disinfection  than  free 
vimses  (Wilhams,  1985;  Sobsey,  1991). 
Moreover,  some  pathogenic  enteric 
vimses  may  be  substantially  more 
resistant  to  disinfection  than  hepatitis  A 
(Keswick  et  al,  1985).  In  addition, 
laboratory  studies  to  determine  CT 
values  fo»  vimses,  even  with  applied 
uncertainty  factors,  may  underestimate 
the  actual  CT  values  necessary  to 
achieve  the  desired  level  of  inactivation, 
since  vimses  in  the  environment  may  be 
hardier  and  less  susceptible  to 
disinfection. 

The  detection  of  vimses  in  fully 
treated  waters  (i.e.,  after  coagulation, 
sedimentation,  filtration,  and 
disinfection)  (Gerba  and  Rose.  1990; 
Payment,  1985;  Hurst,  1991)  also 
suggests  that  vimses  in  environmental 
sources  have  greater  CT  values  than 
those  published  in  the  Guidance 
Manual.  Hurst  (1991),  for  example, 
summarized  the  published  data  on 
Vimses  in  drinking  water,  and  found 
that  the  percentage  of  samples  positive 
for  vimses  ranged  from  0  to  100%.  In 
one  study,  Payment  et  al.  (1985) 
detected  enteroviruses  in  7%  of  finished 
water  samples  (1,000  L  samples  from  7 
systems),  with  an  average  density  of 
0.0006  most  probable  number  of 
cytopathogenic  units.  In  another  study. 
Payment  (1981)  detected  1-10 
enteroviruses/ lOOL  in  most  drinking 
water  samples  in  a  system  using  poor 
quality  source  water. 

The  above  data  also  suggests  that  EPA 
•eeds  to  reassess  the  4-log  level  of 
treatment  required  for  vimses  under  the 
SWTR.  Under  this  requirement,  a 
system  may  only  provide  a  2-log 
inactivation  of  vimses  by  disinfection 
and  still  meet  the  4-log  overall  treatment 
requirement  (under  current  EPA 
guidance,  systems  using  conventional 
treatment  are  assiuned  to  achieve  a  2- 
log  removal  of  viruses  by  clarification 
processes  alone).  For  some  systems, 
vims  densities  in  surface  waters  may  be 
sufficiently  high  to  warrant  at  least  a  4- 
log  or  greater-level  of  inactivation  by 
disinfection  alone  (and  a  6-log  or  greater 
removal  of  vimses  with  clarification  and 
disinfection)  to  achieve  desired  risk 
levels  (Regh  et  al.,  1991).  The  Agency 
would  like  to  determine  what  minimum 
level  of  disinfection  inactivation  is 
necessary  for  surface  water  supplies  to 
ensure  adequate  vims  control, 
regardless  of  Giardia  densities.  EPA 
intends  to  use  data  from  the  ICR  to:  (1) 
Help  clarify  the  adequacy  of  using 
Giardia  as  a  target  organism  to  control 
for  vimses  in  systems  with  different 
source  water  qualities,  (2)  determine 
what  assumptions  can  be  made 
regarding  quantification  of  vims 
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removal  for  different 
processes  and  disinfebtion 
and  (3)  determine  what 
to  the  SWTR  are  needed 
pathogenic  viruses, 
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Rule  do  not  increase  the  health  risk 
from  pathogens. 

B.  General  Approach  for  Revising  SWTR 

Under  the  negotiated  rulemaking,  the 
Negotiating  Committee  agreed  to 
propose  three  rules:  (1)  ICR,  proposed 
on  Februar>- 10. 1994  (59  PR  6332).  (2) 
D/DBP  regulations  (proposed  in  today's 
Federal  Register),  and  (3)  ESWTR.  EPA 
is  planning  to  remedy  the  shortcomings 
of  the  SWTR  indicated  above  through 
two  sequential  stages — an  interim 
ESWTR  and  a  long-term  ESWTR. 
Today's  rule  proposes  the  interim 
ESWTR.  The  Agency  and  the 
Negotiating  Committee  decided  that  this 
phased  approach  was  appropriate 
because  of  the  uncertainties  associated 
with  lack  of  data.  EPA  needs  much  more 
data  on  the  concentrations  of  Giardia. 
Cryptosporidium,  and  enteric  viruses  for 
various  qualities  of  source  waters,  with 
variations  over  time  and  season,  to 
determine  the  need  for  additional 
treatment.  Some  members  of  the 
Negotiating  Committee  believed  that 
health  effects  information,  especially 
dose  response  data  for  pathogens  of 
concern,  is  also  important  to  ensure  that 
EPA  selects  the  most  appropriate 
control  option.  In  addition.  EPA  needs 
more  field  data  on  the  effectiveness  of 
different  types  of  water  treatment  for 
controlling  these  pathogens.  Data  from 
the  ICR  and  various  research  studies 
would  provide  much  of  this 
information,  sufficient  in  EPA's  view  to 
refine  the  present  proposed  interim  rule. 
Additional  work  would  culminate  in  a 
long-term  ESWTR  that  would  be 
protective  for  all  surface  water  system 
sizes  (including  those  that  serve  fewer 


than  10,000  people)  and  would  also 
include  possible  refinements  to  any 
interim  requirements  for  larger  systems. 
EPA  believes  that  the  interim  and  long- 
term  ESWTR  rules  are  essential  for 
providing  adequate  human  health 
protection;  however,  some  members  of 
the  Negotiating  Committee  believed  that 
the  most  appropriate  regulatory  criteria 
to  provide  this  protection  are  not  yet 
apparent. 

Schedule  of  Regulations 

Table  I-l  indicates  the  schedule 
agreed  to  by  the  Negotiating  Committee 
for  proposing,  promulgating,  and 
implementing  these  rules. 
Implementation  dates  for  the  ICR  are 
indicated  under  the  columns  of  the 
Stage  2  D/DBP  rule  and  ESWTR  to 
reflect  the  relationship  between  these 
rules.  Although  the  schedule  for 
proposing  these  rules  has  slipped 
slightly.  EPA  believes  the  scheduled 
promulgation  dates  for  the  ESWTR  and 
D/DBP  Rule  can  still  be  met. 

The  Negotiating  Committee  believes 
that  the  Eteceraber  1996  scheduled  date 
for  promulgating  the  Stage  1  D/DBP 
Rule  reflects  the  shortest  time  possible 
by  which  the  interim  ESWTR,  if 
necessary,  could  also  be  promulgated. 
EPA  is  proposing  that  the  Stage  1  D/DBP 
regulations  and  the  interim  ESWTR 
become  effective  on  the  same  date  of 
June  30. 1998.  for  those  surface  water 
systems,  or  ground  water  systems  under 
the  direct  influence  of  surface  water, 
serving  10,000  people  or  more.  This 
strategy  is  necessary  so  that  systems  do 
not  degrade  pathogen  control  in 
attempting  to  comply  with  the  Stage  1 
D/DBP  regulations. 


Fable  I-l  —Proposed  D/DBP,  ESWTR.  ICR  Rule  Development  Schedule 


£  tate  1  DBP  rule 


enhanced  coagulation  for 

conventional    treatment. 
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Disinfectant  limits  
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ESWTR 
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Propose  interim  ESWTR  for  systems>10k. 


Promulgate  ICR. 

Public    comment    period    for    proposed 

ESWTR  closes. 
Systems>1 00k  begin  ICR  monitoring. 
Systems    10-1 00k    begin    source    water 

monitoring. 


NOA  for  monrtoring  data,  direction  ot  in- 
terim ESWTR. 

Systems>10k  complete  ICR  monitoring 
Erxl  NOA  public  comment  period 
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TABLE  1-1.— PROPOSED  D/DBP,  ESWTR,  ICR  Rule  Development  ScHEOULE-Continued 
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EPA  is  proposing  to  delay  the 
effective  date  of  the  Stage  1  D/DBP 
regulations  for  systems  serving  less  than 
10,000  people  until  June  30,  2000.  to 
allow  such  systems  time  to  comply  with 
the  long-term  ESWTR.  EPA  believes  that 
this  date  retlects  the  shortest  time 
possible  that  would  allow  the  Jong-term 
ESWTR  to  be  proposed,  promulgated, 
and  become  effective,  thereby  providing 
the  necessary  protection  from  any 
downside  microbial  risk  that  might 
otherwise  result  when  systems  of  this 
size  achieve  compliance  with  the  Stage 
1  D/DBP  rule. 

Since  EPA  is  proposing  the  interim 
LSWTR  before  systems  begin  collecting 
the  monitoring  data  specified  by  the 
ICR,  the  Agency's  final  direction  for  the 
interim  ESWTR  is  not  yet  clear.  For  this 
reason,  the  Agency  is  proposing  a 
number  of  regulatory  alternatives, 
including  one  that  would  not  revise  the 
existing  SWTR.  After  EPA  receives  and 
processes  pertinent  monitoring  data 
generated  under  the  ICR.  the  Agency 
will  prepare  a  Federal  Register  notice 
(referred  to  as  a  Notice  of  Availability) 
that  will  present  the  processed  data  to 
the  public,  the  Agency's  interpretation 
of  that  data,  and  the  specific  regulatory 
strategy  the  Agency  is  considering. 
Public  comments  on  this  Federal 
Register  package  will  influence  the 
direction  the  Agency  ultimately  takes  in 
developing  the  interim  ESWTR. 

EPA  is  extending  the  comment  period 
to  the  proposed  interim  ESWTR  to  May 
30.  1996.  which  is  beyond  the  original 
date  indicated  in  Table  I-l  (August 
1994).  The  Agency  believes  this 


adjustment  is  necessary  to  take  into 
account  the  slippage  in  the  anticipated 
ICR  promulgation  date,  which  will 
necessarily  also  result  in  a  slippage  in 
the  NOA  publication  date  to  early 
Spring  1996.  The  Agency  believes  that 
it  would  be  more  reasonable  and 
efficient  for  EPA  not  to  close  the 
comment  period  for  the  ESWTR  before 
the  comment  period  ends  for  the  NOA. 
I'nlike  the  interim  ESWTR.  the  long- 
term  ESWTR  will  cover  all  surface  water 
syi,tems.  including  those  serving  fewer 
than  10,000  people.  The  anticipated 
primary  thrust  of  these  final  regulations 
will  be  to  cover  these  smaller  systems, 
rather  than  to  make  major  changes  in 
the  treatment  requirements  for  larger 
systems,  although  some  refinements  are 
possible.  EPA  expects  the  criteria  for 
defining  the  specified  treatment  needed 
for  smaller  systems  will  be  simpler  than 
that  for  the  larger  systems  and  may,  for 
example,  only  require  monitoring  of 
easily  measured  indicators  rather  than 
pathogens,  especially  if  an  adequate 
correlation  is  observed  between 
indicator  and  pathogen  densities  under 
the  ICR  and  other  related  research. 
Pathogen  monitoring  in  small  systems 
may  be  possible,  if  inexpensive,  simple 
analytical  tests  for  viruses  and/or 
protozoa  can  be  developed,  evaluated, 
and  approved.  EPA  may  also  cover 
small  systems  by  using  the  ICR  data  to 
develop  national  occurrence  patterns 
that  would  allow  the  Agency  to 
establish  more  appropriate  treatment 
criteria  for  small  systems.  The  Agency 
anticipates  that  by  characterizing  source 
water  quality  using  any  one  or  a 


combination  of  these  approaches,  a 
small  system  could  evaluate  the 
adequacy  of  its  e.xisting  level  of 
treatment  for  pathogen  control  and 
determine  the  need  for  treatment 
modifications. 

Data  Collection  and  Monitoring 

If  EPA  decides  to  revise  the  SWTR  to 
require  higher  levels  of  treatment  for 
poorer  quality  source  waters, 
information  on  microbial  densities  in 
these  sources  gathered  under  the  ICR 
can  be  used  by  utihties.  States  and  EPA 
to  determine  required  levels  of 
treatment  for  individual  systems.  If  such 
information  is  not  available  for  a  system 
(e.g.,  if  a  system  that  had  not  performed 
ICR  monitoring  serves  a  community 
which  grows  in  population  from  less 
than  to  greater  than  10,000  people).  EPA 
would  require  such  a  system  to  collect 
sufficient  information  on  microbial 
densities  of  its  source  water  and 
treatment  practices  to  allow  the  State  to 
make  this  determination.  The  ESWTR 
may  also  require  systems  serving  10,000 
people  or  greater  to  monitor  their  source 
waters  periodically  to  determine 
whether  changes  have  occurred  in  the 
quality  of  that  water  since  the  ICR 
monitoring.  Any  deterioration  in  source 
water  quality  may  necessitate  additional 
pathogen  control  measures. 

For  monitoring  subsequent  to  the  ICR 
for  Giardia  and  Cryptosporidium.  EPA 
intends  to  require  the  use  of  the 
immunofluorescence  method  specified 
by  the  ICR.  If  performance  data  support 
their  use.  newer  assays  currently  under 
development  may  be  considered  One  of 
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these  assays  is  base<l  on  the  observation 
that  particles  in  a  rojtating  electric  field 
also  rotate  if  the  frequency  is  right. 
Investigators  using  ttiis  principle  have 
developed  a  novel  assay,  referred  to  as 
the  electrorotation  ajssay.  that  can 
apparently  easily  diktinguish  between 
the  target  organism  (e.g.. 
Cryptosporidium)  aad  other  organisms 
and  particle  debris  i  F  the  field  frequency 
is  adjusted  properly  At  this  frequency, 
the  target  organism  :  otates  and  other 
particles  do  not,  an  ibservation  easily 
visualized  under  th«  microscope. 
Preliminary  data  reported  by  the 
developer  for  sterile  natural  water 
samples  spiked  witl  Cryptosporidium 
are  similar  to  those  i  >btained  with  an 
immunofluorescenc ;  method.  If  these 
data  are  confirmed,  he  assay  would  be 
far  less  expensive,  s  mpler.  and  more 
rapid  than  the  stand  u'd  method. 
In  addition  to  this  assay,  other 
potential  assays  for  Jiardia  and 
Cryptosporidium  im  :lude  polymerase 
chain  reaction  (PCR  and  flow 
cytometry.  The  PCR  is  a  powerful  and 
rapid  tool  for  detect  ng  genetic  material 
that  is  initially  pres<int  in  very  low 
concentrations.  It  in  solves  the 
amplification  of  gen  )tic  material  in  a 
laboratory  instrumei  it  imtil  sufficient 
quantities  are  availa  }le  for  analysis. 
Recent  publications  have  described  the 
use  of  PCR  in  detect  ng  Giardia  and  its 
potential  for  differei  tiating  between  live 
and  dead  cysts  (Mali  bubani.  et  al.  1991). 
Flow  cytometry  is  a  process  that 
measures  physical  o  •  chemical 
characteristics  of  eel  Is  passing  single  file 
through  the  measuri  ig  apparatus  in  a 
fluid  stream  (Shapir).  1992).  This 
process  is  rapid  and  may  be  useful  for 
distinguishing  betw(  en  and  quantifying 
Giardia  and  Cryptos  joridium. 

C.  Proposed  Maximi  m  Contaminant 
Level  Goal  and  Trea  ment 

Technique  for  Crypt  jsporidium 

As  stated  above,  the  protozoan 
Cryptosporidium  pa  -vum  has  recently 
been  implicated  in  a  number  of  large 
waterbome  disease  <  lutbreaks  in  the 
United  States.  The  disease 
cryptosporidiosis  is  iraused  by  ingestion 
of  the  environmenta  ly-resistant  oocysts 
of  Cryptosporidium,  which  are  readily 
carried  by  the  water  )ome  route.  Both 
human  and  other  an  mals  may  excrete 
these  oocysts.  Trans  nission  of  this 
disease  often  occurs  through  ingestion 
of  the  infective  oocy  sts  from 
contaminated  water  or  food,  but  may 
also  result  from  dire  :t  or  indirect 
contact  with  infectea  persons  or 


animals.  Symptoms 


af  cryptosporidiosi 


include  diarrhea,  ablominal  discomfort, 
nausea,  vomiting,  dt  hydration,  weight 


loss,  and  other  gastrointestinal 
symptoms  (Current  et  al.,  1983).  These 
may  persist  for  several  days  to  several 
months.  Young  children  and 
immunocompromised  persons  are  most 
susceptible  to  infection  (Wittenberg  et 
al.,  1989;  De  Mol  et  al,  1984),  but 
people  of  all  ages  may  become  infected. 
While  cryptosporidiosis  is  generally  a 
self-limiting  disease  with  a  complete 
recovery  in  otherwise  healthy  persons, 
it  can  be  very  serious  in 
immunosuppressed  persons,  such  as 
persons  with  AIDS,  those  receiving 
treatment  for  certain  types  of  cancer, 
and  organ-transplant  recipients  (De  Mol 
et  al.,  1984;  CDC,  1982).  Several  studies 
in  Great  Britain  have  documented  a 
waterbome  route  for  cryptosporidiosis 
in  AIDS  patients  and  in  persons 
receiving  immunosuppressive 
transplant  therapy  (Casemore,  1990). 
There  appears  to  be  an  immune 
response  to  Cryptosporidium,  but  it  is 
not  known  if  this  results  in  protection 
(Payer  and  Ungar,  1986).  Data  suggest 
that  a  person,  once  infected,  can 
transmit  this  infection  by  direct  contact 
to  other  susceptible  persons  (Casemore 
and  Jackson,  1984). 

Between  1984-1993,  there  were  a 
number  of  reported  outbreaks  of 
significant  waterbome  cryptosporidiosis 
in  the  U.S.  and  Great  Britain,  totaling 
many  tens  of  thousands  of  cases 
(D'Antonio  et  al.,  1985;  Smith  et  al., 
1988;  Hayes  et  al.,  1989;  Herwaldt  et  al.. 
1991;  Levine  and  Craun,  1990;  Moore  et 
al..  1993).  The  trend  in  numbers  of 
outbreaks  has  been  on  the  increase, 
probably  due  to  greater  recognition  and 
subsequent  reporting  of 
Cryptosporidium  in  outbreaks  during 
recent  years.  Prevalence  data  for  human 
cryptosporidiosis  in  all  age  groups 
ranged  from  1  to  2  percent  in  Europe, 
0.6  to  4.3  percent  for  North  America, 
and  3  to  20  percent  for  Asia,  Australia, 
Africa,  and  South  America  (EPA,  1993). 
The  role  of  water  in  the  transmission  of 
cryptosporidiosis  has  been  proven. 
However,  the  known  percentages  of 
cases  from  water  compared  to  other 
routes  may  substantially  under- 
represent  the  water  route.  The  route  of 
transmission  for  many  cases  of 
cryptosporidiosis  was  not  determined, 
but  may  have  been  waterbome. 

During  the  spring  of  1993,  there  was 
a  severe  waterbome  disease  outbreak  of 
cryptosporidiosis  in  Milwaukee. 
Wisconsin,  vnth  an  estimated  400,000 
cases  of  diarrhea  and  apparently  several 
deaths  associated  with  the  disease  in 
severely  immunocompromised  persons. 
Another  recent  outbreak  of  waterbome 
cryptosporidiosis  occurred  in  Jackson 
County,  Oregon,  during  the  winter  and 
spring  of  1992,  where  as  many  as  15,000 


people  (10%  of  the  population) 
displayed  cryptosporidiosis-like 
symptoms  (AWWA,  1992). 

It  is  estimated  that  over  162  million 
people  are  served  by  pubUc  water 
systems  using  surface  water,  most  of 
which  are  filtered  and  disinfected.  Of 
these,  as  of  June  1989,  an  estimated  21 
miUion  people  were  receiving  unfiltered 
surface  water  that  is  only  disinfected. 
EPA  anticipates  that,  as  a  result  of  the 
SWTR.  more  than  80  percent  of  the 
unfiltered  systems  will  install  filtration. 
Nevertheless,  in  spite  of  filtration  and 
disinfection,  Cryptosporidium  oocysts 
have  been  found  in  filtered  drinking 
water  (LeChevallier  et  al.,  1991b;  EPA, 
1993)  and  most  waterbome  outbreaks  of 
cryptosporidiosis  have  been  associated 
with  filtered  surface  water  systems. 
Therefore,  it  appears  that  surface  water 
systems  that  filter  and  disinfect  may 
still  be  vulnerable  to  Cryptosporidium, 
depending  on  source  water  quality  and 
treatment  effectiveness.  In  addition, 
some  surface  water  systems  that  were 
able  to  avoid  filtration  imder  the  SWTR 
may  need  to  filter  to  provide  adequate 
protection  against  Cryptosporidium. 

EPA  is  proposing  an  MCLG  for 
Cryptosporidium  because 
Cryptosporidium  oocysts  have  been 
demonstrated  to  be  a  significant  health 
threat  for  all  persons  consiuning 
untreated  or  inadequately  treated 
surface  waters  and  ground  waters  under 
the  influence  of  surface  waters.  The 
proposed  MCLG  is  based  upon  animal 
studies  and  the  human  epidemiology  of 
waterbome  outbreaks  of 
cryptosporidiosis. 

While  it  is  clear  that  Cryptosporidium 
can  infect  humans,  dose-response  data 
for  infection  and  illness  rates  are 
lacking.  Therefore,  risk  assessments  for 
this  organism  based  on  human  data  are 
not  currently  possible.  However,  the 
results  of  several  animal  studies  have 
been  published  on  the  infectious  dose  of 
Cryptosporidium  oocysts.  Korich  et  al. 
(1990)  examined  neonatal  mice 
inoculated  with  600,  6,000,  or  60,000 
oocysts.  In  this  study,  the  mean 
infectious  dose  (ID50)  was  determined 
by  initial  experiments  to  be  60  oocysts. 
Mice  receiving  60  or  more  oocysts  were 
typically  infected  while  those  receiving 
less  than  60  oocysts  often  did  not 
demonstrate  any  infection.  The  work  of 
Miller  et  al.  (1990),  while  limited 
because  of  the  small  number  of  animals 
tested,  was  conducted  on  Macaque 
monkeys.  Ten  oocysts  via  oral 
intubation  were  capable  of  causing 
infection  and  the  signs  and  symptoms 
resembled  the  effects  seen  in  children 
and  immunocompromised  humans.with 
cryptosporidiosis.  Feeding  studies  in 
mice  described  by  Emest  et  al.  (1986) 


indicated  that  inoculation  with  100, 
500.  or  1,000  oocysts  caused  infection  in^ 
22,  66,  and  78  percent,  respectively,  of 
the  mice  in  each  dose  group.  Studies  to 
date  strongly  suggest  that  there  are 
strain  differences  or  virulence  factors 
that  may  greatly  influence  the  ability  of 
Cryptosporidium  to  infect  humans  and 
animals  via  the  oral  route.  The 
comparative  infectivity  of  specific 
strains  for  humans  and  various  animal 
models  has  not  been  accurately 
established. 

The  use  of  animal  models  for 
determining  infectious  dose  may 
overestimate  the  nurnber  of  oocysts 
required  for  human  infection.  Also, 
technical  questions  remain  that  affect 
EPA's  consideration  of  the  reliability 
and  meaning  of  the  available  data.  For 
example,  the  length  of  time  and 
procedures  used  in  storage  of  oocysts  in 
the  laboratory  before  infectivity  studies 
begin  may  influence  infectivity 
determinations.  There  are  currently  no 
proven  in-vitro  methods  to  determine 
whether  oocysts  used  in  testing  are  all 
viable. 

Because  some  strains  of 
Cryptosporidium  parvum  appear  to  be 
highly  infectious,  and  because  there  is 
no  current  generally  accepted  practical 
means  for  distinguishing  whether 
defected  oocysts  are  viable  or  for 
determining  the  infectious  dose  of  any 
particular  strain,  EPA  believes  this 
organism  should  be  assumed  to  be 
without  an  infectivity  threshold  for 
purposes  of  this  rule.  That  is, 
consumption  of  one  Cryptosporidium 
oocyst  would  be  considered  sufficient  to 
initiate  human  infection  as  a  possible 
consequence.  Also,  direct  person-to- 
person  spread  of  infection  may  readily 
occur,  thus  magnifying  the  significance 
of  the  original  waterbome  infection. 
Therefore,  the  presence  of  this  organism 
at  any  level  in  consumed  drinking  water 
cannot  be  considered  safe  for  human 
consumption.  For  these  reasons  and  to 
be  consistent  uith  EPA  drinking  water 
standards  for  Giardia,  enteric  vimses, 
Legionella,  E.  coli  and  coliform  bacteria. 
EPA  proposes  that  the  MCLG  for 
Cryptosporfdium  oocysts  in  water  be 
zero.  Public  comments  are  requested  on 
this  rationale  for  setting  an  MCLG  of 
zero  and  a  treatment  technique  for 
Cryptosporidium. 

D.  Proposed  Revisions  to  SWTR  Under 
all  Treatment  Alternatives 

This  section  proposes  three  revisions 
of  the  SWTR  that  would  apply 
regardless  of  which  of  the  four  treatment 
alternatives  in  Section  E  that  EPA 
selects.  This  section  also  requests  public 
comment  on  several  additional 
measures  (Section  4,  below). 


1.  Inclusion  of  Cryptosporidium  in 
Definition  of  "Groundwater  Under  the 
Direct  Influence  of  Surface  Water" 

The  SWTR  at  40  CFR  141.2  defines 
"groundwater  under  the  direct  influence 
of  surface  water"  as  "any  water  beneath 
the  surface  of  the  ground  with  (1) 
significant  occurrence  of  insects  or  other 
macroorganisms,  algae,  or  large- 
diameter  pathogens  such  as  Giardia 
lamblia,  or  (2)  significant  and  relatively 
rapid  shifts  in  water  characteristics  such 
as  turbidity,  temperature,  conductivity, 
or  pH  which  closely  correlate  to 
climatological  or  surface  water 
conditions  *  *  *".  Systems  using  such 
ground  waters  as  a  source  for  drinking 
water  are  subject  to  the  provisions  of  the 
SWTR.  Determination  of  whether  a 
ground  water  is  under  the  direct 
influence  of  surface  water  requires 
careful  evaluation  of  site-specific 
information  on  water  quality,  well 
construction  characteristics,  and 
hydrogeology. 

EPA  defined  groundwater  under  the 
direct  influence  of  surface  water  in  the 
SWTR  to  ensure  that  public  water 
supply  systems  using  this  type  of  source 
water  would  provide  appropriate 
treatment  to  minimize  health  risks  from 
pathogens.  Since  viruses  and  bacteria 
are  known  to  contaminate  true  ground 
waters,  EPA  focused  attention  on  those 
contaminants  that  do  not  normally 
occur  in  true  ground  waters  and  whose 
presence  suggests  direct  surface  water 
contamination. 

Among  those  contaminants  are  certain 
pathogenic  protozoa,  such  as 
Cryptosporidium  parvum  and  Giardia 
lamblia.  These  protozoa  are  common  in 
surface  waters.  At  the  time  of 
promulgation  of  the  SWTR,  routine 
methods  for  detection  of 
Cryptosporidium  were  not  generally 
available  and,  therefore. 
Cryptosporidium  was  not  specifically 
addressed  under  the  definition  of 
"groundwater  under  the  direct  influence 
of  surface  water".  EPA  is  currently 
revising  its  existing  guidance  (EPA, 
1991a;  EPA,  1992)  to  address  this  issue. 

EPA  proposes  to  amend  the  SWTR  by 
including  Cryptosporidium  in  the 
definition  of  a  "ground  water  under  the 
direct  influence  of  surface  water". 
Under  the  rule,  a  system  using  ground 
water  considered  vubierable  to 
Cryptosporidium  contamination  Would 
be  subject  to  the  provisions  of  the 
SWTR.  The  Agency  proposes  that  this 
determination  be  made  by  the  State  for 
individual  sources  using  State- 
established  criteria  for  requirements  and 
documentation.  The  Agency  believes 
that  this  would  allow  States  sufficient 
flexibility  to  accommodate  local  and 


regional  hydrogcological  conditions  and 
maintain  consistency  with  Stale  well 
construction  requirements,  watershed 
management  policies,  and  wellhead 
protection  plans. 

Because  Cryptosporidium  can  occur 
episodically,  the  inability  to  detect  this 
organism  in  a  ground  water  at  any  given 
time  would  not  necessarily  suggest  that 
ground  water  is  not  under  the  direct 
influence  of  surface  water.  The  presence 
of  Cryptosporidium,  however,  would 
indicate  fecal  contamination  and  direct 
influence  of  surface  water. 

The  SWTR  does  not  necessarily 
require  a  system  that  uses  ground  water 
to  filter  if  it  detects  Cryptosporidium, 
Giardia,  or  other  contaminants 
associated  with  surface  water  in  the 
ground  water,  or  if  the  groundwater  is 
categorized  as  being  under  the  direct 
influence  of  surface  water.  The  presence 
of  these  organisms  may  be  the  result  of 
faulty  well  construction  that  can  be 
remedied  by  inexpensive  measures. 
Also,  the  mle  allows  States  to  grant 
removal/inactivation  credit  for  the 
"natural  disinfection"  achieved  during 
flow  from  the  surface  water  source  to  a 
well;  such  natural  disinfection  could 
mitigate  the  treatment  level  that  might 
otherwise  be  required.  For  the  State  to 
grant  removal/inactivation  credit  for  a 
system,  that  system  would  have  to 
demonstrate  the  extent  to  which  Giardia 
and  Cryptosporidium  are  removed  by 
site-specific  natural  removal  processes 
before  the  water  enters  the  well. 

However,  strategies  for  granting  such 
credits  are  currently  limited  because 
accurate  pathogen  removal/inactivation 
rates  during  transport  through  the 
ground  cannot  yet  be  easily  predicted. 

EPA  sohcits  comment  on  me 
inclusion  of  Cryptosporidium  in  the 
determination  of  ground  water  under 
the  influence  of  surface  water,  on  the 
larger  consideration  of  revisions  to 
guidance  on  this  issue,  and  on  the  most 
appropriate  procedures  for  determining 
removal/inactivation  credits  and 
treatment  requirements  for  systems 
using  ground  waters  under  the  direct 
influence  of  surface  water. 

2.  Inclusion  of  Cryptosporidium  in 
Watershed  Control  Requirements 

The  SWTR  at  §  141.71  specifies  Uie 
conditions  under  which  a  public  water 
system  using  a  surface  water  source  can 
avoid  filtration.  Among  the  conditions 
is  a  requirement  that  the  system 
maintain  a  watershed  control  program 
that  minimizes  the  potential  for  source 
water  contamination  by  Giardia  lamblia 
and  viruses  (§  141.71(b)(2)).  This 
program  must  include  a  characterization 
of  the  watershed  hydrology 
characteristics,  land  ownership,  and 
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activities  which  mty  have  an  adverse 
effect  on  source  water  quality. 
EPA  is  proposing  to  extend  the 


watershed  control 
include  the  controi 
in  the  source  watei 


■eqmrements  to 

of  Cryptosporidium 

in  a  manner 


analogous  to  the  e>  isting  requirements 
in  §  141.71(b)(2)  fo;  Giardia  cysts  and 
viruses.  The  ration  lie  is  that 
Cryptosporidium  U  a  pathogen  that 
cannot  be  easily  co  itrolled  with 
conventional  disin  ection  practices,  and 
therefore  its  preser  ce  in  source  water 
serving  unfiltered  i  urface  water  systems 
must  be  limited.  Sj  ecifically, 
Cryptosporidium  w  ould  be  included  in 
the  watershed  prot  fction  control 
provisions  wherevc  r  Giardia  is 
mentioned. 

3.  Sanitary'  Survey;  for  all  Surface  Water 
Systems 

The  SWTR  at  §  1  H.71(b)(3)  requires 
that  systems  wishL  ig  to  avoid  filtration 
must  be  subject  to  •  in  annual  on-site 
inspection  perform  jd  by  the  State  or  a 
party  approved  by  he  State.  The  results 
of  this  system  inspisction  must  indicate 
to  the  State's  satisfi  ction  that  the 
disinfection  treatm  ;nt  process  and  the 
watershed  control  ]  irogram  are 
adequately  designed  and  maintained. 

EPA  proposes  to  unend  the  SVVTR  to 
require  all  systems  that  use  surface 
water,  or  ground  w  iter  under  the  direct 
influence  of  surfaci  water,  to  have  a 
periodic  sanitary  sv  Lrvey,  regardless  of 
whether  they  filter  ar  not.  States  would 
be  required  to  revie  w  the  results  of  each 
sanitary  survey  to  c  etermine  whether 
the  existing  monito  ring  and  treatment 
practices  for  that  sj  stem  are  adequate, 
and  if  not,  what  coi  rective  measures  are 
needed  to  provide  i  dequate  drinking 
water  quality.  If  EP  \  pubUshes  a 
regulation  that  reqiires  systems  to  treat 
their  water  on  the  h  asis  of  pathogen 
densities  in  the  sou  rce  water  (see 
Section  E  below),  i  le  Agency  would 
require  systems,  as  part  of  the  sanitary 
survey,  to  assess  qu  antitatively  whether 
the  source  water  qu  ality  has  changed 
sufficiently  since  tl  e  previous  sanitary 
survey  to  warrant  c  langes  in  treatment 
practice. 

Under  this  rule,  t  le  system  would  be 
responsible  for  insi  ring  that  the  sanitary 
survey  is  accompli!  bed.  Only  the  State 
or  an  agent  approve  d  by  the  State  would 
be  able  to  conduct  tois  sanitary  survey, 
except  in  the  unusi  al  case  where  a  State 
has  not  yet  implem  ;nted  this 
requirement,  i.e.,  tl  e  State  has  neither 
performed  a  sanitai  y  survey  nor 
generated  a  list  of  a  jproved  agents.  For 
these  unusual  cases .  the  Agency  solicits 
comment  on  what  I  PA  prerequisites,  if 
any,  should  be  spe<ified  in  the  rule  or 
guidance  forindivi<  luals  performing 


sanitary  surveys  (e.g.,  BS  degree  in 
environmental  engineering,  professional 
engineer  certificate,  sanitarians,  etc.). 

Sanitary  surveys  are  defined  in 
§  141.2  as  "an  on-site  review  of  the 
water  source,  facilities,  equipment, 
operation  and  maintenance  of  a  public 
water  system  for  the  piurpose  of 
evaluating  the  adequacy  of  such 
sources,  facilities,  equipment,  operation 
and  maintenance  for  producing  and 
distributing  safe  drinldng  water." 
Guidance  for  conducting  a  sanitary 
survey  for  unfiltered  systems  appears  in 
the  SWTR  Guidance  Manual  (EPA, 
1991),  even  though  such  a  survey  is  not 
specifically  required  by  the  SWTR  EPA 
solicits  comment  on  how  this  Guidance 
Manual  should  be  revised  to  address 
concerns  for  filtered  systems,  and  for 
Cryptosporidium. 

The  requirement  for  a  sanitary  survey 
under  this  rule  would  be  similar  to  that 
in  the  TCR,  which  requires  periodic 
sanitary  surveys  for  some  systems. 
Specifically,  the  TCR  at  §  141.21(d) 
requires  periodic  sanitary  surveys  for 
systems  diat  collect  fewer  than  five 
routine  samples  per  month.  These 
surveys  are  performed  by  the  State  or  a 
party  approved  by  the  State.  The  results 
of  the  sanitary  surveys  are  to  be  used  by 
the  State  to  determine  whether  the 
monitoring  frequency  is  appropriate, 
and  if  not,  what  the  new  frequency 
should  be  and  whether  the  system  needs 
to  imdertake  any  specific  measures  to 
improve  water  quality.  These  stu^^eys 
are  to  be  performed  every  five  years  or 
ten  years,  depending  on  circumstances. 
These  surveys  are  somewhat  more 
extensive  than  the  on-site  inspection 
required  under  the  existing  SWTR  and 
include  an  evaluation  of  the  distribution 
system. 

In  addition  to  the  sanitary  survey  in 
the  TCR  and  the  proposed  requirement 
for  surface  water  systems,  EPA  intends 
to  propose  a  sanitary  survey 
requirement  in  the  forthcoming 
Groundwater  Disinfection  Rule  for  all 
public  water  supply  systems  using 
groundwater  that  wish  to  avoid 
disinfection. 

The  Agency  believes  that  periodic 
sanitary  surveys,  along  with  appropriate 
corrective  measures,  are  indispensable 
for  assuring  the  long-term  quality  and 
safety  of  drinking  water.  Many  States 
already  perform  sanitary  surveys  on 
most  or  all  systems.  By  taking  steps  to , 
correct  deficiencies  exposed  by  a 
sanitary  survey,  the  system  provides  an 
additional  barrier  to  microbial 
contamination  of  drinking  water. 

Compliance  with  this  requirement 
would  not  eliminate  the  requirement  for 
unfiltered  systems  to  conduct  annual 
on-site  inspections,  although  applicable 


information  horn  these  on-site 
inspections  could  be  used  to  satisfy 
some  elements  of  the  sanitary  survey. 
Ehuing  the  years  when  the  sanitary 
survey  is  conducted,  the  sanitary  survey 
would  fulfill  the  on-site  inspection 
requirement. 

With  promulgation  of  these  rules, 
EPA  hopes  to  focus  more  attention  on 
watersheds  and  watershed  protection 
activities  to  enhance  and  maintain  the 
quality  of  both  surface  waters  and 
ground  waters  as  sources  for  drinking 
water.  The  Agency  recognizes  that  in 
many  areas  of  the  United  States, 
watersheds  that  serve  as  drinking  water 
sources  are  increasingly  vulnerable  to 
degradation.  Moreover,  the  current 
status  of  technology  and  scarce  funding 
may  limit  the  levels  of  water  treatment 
reasonably  possible.  Therefore,  the 
Agency  wishes  to  minimize  the 
contfmiination  of  source  waters  to 
maintain  or  improve  the  health  benefits 
from  drinking  water  treatment.  While 
the  rule  proposed  here  derives  from 
provisions  of  the  SDWA,  protection  of 
watersheds  is  also  consistent  with 
provisions  of  the  Clean  Water  Act. 

One  issue  that  the  Negotiating 
Committee  considered  throughout  the 
negotiation  process  was  the  relationship 
and  role  of  watershed  protection  to 
these  regulations.  The  committee  sought 
to  promote  watershed  protection  and  to 
provide  incentives  to  establish  new 
watershed  protection  programs  and  to 
improve  existing  ones.  This  goal  was 
prompted  by  the  benefits  that  watershed 
protection  provides  not  only  for 
disinfectant  byproduct  control,  but  for 
the  control  of  a  wide  range  of  potential 
drinking  water  contaminants. 

Watershed  protection  minimizes 
pathogen  contamination  in  water 
sources,  and  hence  the  amount  of 
physical  treatment  and/or  disinfectant 
needed  to  achieve  a  specified  level  of 
microbial  risk  in  a  finished  water 
supply.  It  also  may  reduce  the  level  of 
turbidity,  pesticides,  volatile  organic 
compounds,  and  other  synthetic  organic 
drinking  water  contaminants  found  in 
some  water  sources.  Watershed 
protection  results  in  benefits  for  water 
supply  systems  by  minimizing  reservoir 
sedimentation  and  eutrophication  and 
by  reducing  water  treatment  operation 
and  maintenance  costs.  Watershed 
protection  also  provides  other 
environmental  benefits  through 
improvements  in  fisheries  and 
ecosystem  protection. 

The  types  of  watershed  programs  that 
the  committee  wished  to  encourage  are 
those  that  consider  agricultural  controls, 
silvicultural  controls,  urban  non-point 
controls,  point  discharge  controls,  and 
land  use  protection  that  are  tailored  to 


the  environmental  and  human 
characteristics  of  the  individual 
watershed.  These  characteristics  include 
the  hydrology  and  geology  of  the 
watershed;  the  nature  of  human  sources 
of  contaminants;  and  the  legal,  financial 
and  political  constraints  of  entities"  that 
affect  the  watershed. 

Sanitary  survey  frequency.  EPA  is 
considering  requiring  sanitary  surveys 
either  every  three  years  or  every  five 
years,  and  requests  public  comment  on 
this  issue.  There  is  a  major  concern  that 
changes  over  time  in  watershed 
characteristics,  such  as  those  resulting 
from  development  or  other  changes  in 
land  use,  may  degrade  surface  source 
water  quality  significantly.  Treatment 
facilities  and  distribution  systems 
likewise  may  deteriorate  over  time.  It  is 
important  to  address  such  adverse 
changes  as  soon  as  possible. 
Consequently,  more  fi^quent  sanitary 
surveys  should  result  in  safer  and  more 
reliable  drinking  water.  This  is  the 
advantage  of  a  three-year  survey  over  a 
five-year  survey. 

Yet  a  survey  every  five  years  is  less 
expensive  and  is  more  consistent  with 
the  provisions  of  the  TCR.  EPA 
considers  a  five-year  frequency  to  be 
minimal  for  assessing  watershed  and 
system  conditions  associated  with 
surface  waters.  To  provide  adequate 
lead  time  to  the  State  for  implementing 
any  sanitary  survey  requirement,  EPA 
would  not  require  systems  to  complete 
the  initial  sanitary  survey  until  five 
years  af^er  the  effective  date  of  this  rule. 
This  lead  time  w.ould  not  apply  to 
systems  that  collect  fewer  than  five 
samples  per  month  under  the  TCR. 
since  they  should  already  have  had  their 
initial  survey. 

EPA  does  not  believe  this  sanitary 
survey  requirement  would  be  onerous  to 
systems,  since  systems  collecting  fewer 
than  five  samples/month  (i.e.,  serving 
fewer  than  4101  people)  are  already 
required  to  conduct  sanitary  surveys 
under  the  TCR,  and  larger  systems 
should  have  greater  financial  resources 
than  these  smaller  ones. 

4.  Possible  Supplemental  Requirements 

a.  Uncovered  Finished  Water 
Resen'oirs.  EPA  guidelines  recommend 
that  all  finished  water  reservoirs  and 
storage  tanks  be  covered  (EPA,  1991a,b). 
The  American  Water  Works  Association 
(AWWA)  also  has  issued  a  policy 
statement  strongly  supporting  the 
covering  of  reservoirs  that  store  potable 
water  (AWWA,  1993).  In  addition,  a 
workshop  in  1981  convened  by  EPA,  in 
conjunction  with  the  American  Society 
for  Microbiology,  to  advise  EPA  on  a 
variety  of  drinking  water  issues 
recommended  that  EPA  require  systems 


to  cover  all  new  finished  water 
reservoirs  (EPA,  1983).  By  covering 
reservoirs  and  storage  tanks,  systems 
would  reduce  the  potential  for 
contamination  of  the  finished  water  by 
pathogens  and  hazardous  chemicals.  It 
would  also  limit  the  potential  for  taste 
and  odor  problems  and  increased 
operation  and  maintenance  costs 
resulting  from  environmental  factors 
such  as  sunlight  (Bailey  and  Lippy, 
1978). 

Potential  sources  of  contamination  to 
uncovered  reservoirs  and  tanks  include 
airborne  chemicals,  surface  water 
runoff,  animal  carcasses,  animal  or  bird 
droppings,  grovrth  of  algae  and  other 
aquatic  organisms  due  to  sunlight  that 
results  in  bioraass,  and  violations  of 
reservoir  security  (Bailey  and  Lippy, 
1978). 

Because  of  these  adverse 
consequences,  EPA  is  considering 
whether  to  issue  regulations  that  require 
systems  to  cover  finished  water 
reservoirs  and  storage  tanks.  The 
Agency  solicits  public  comment  on 
whether  such  a  national  regulation  is 
appropriate,  whether  such  a 
requirement  should  be  at  State 
discretion  only,  what  costs  would  be 
incurred  by  systems  under  such  a 
regulation,  and  under  what  conditions  a 
waiver  from  this  rule  would  be 
appropriate. 

Cross-Connection  Control  Program. 
Plumbing  cross-connections  are  actual 
or  potential  connections  between  a 
potable  and  non-potable  water  supply 
(EPA,  1989b).  According  to  Craun 
(1991),  24%  of  the  waterbome  disease 
outbreaks  that  occurred  during  1981- 
1990  were  caused  by  water 
contamination  in  the  distribution 
system,  primarily  as  the  result  of  cross- 
connections  and  main  repairs.  During 
this  period,  11  reported  outbreaks  with 
1350  associated  cases  were  blamed  on 
cross-connection  problems  in 
community  water  systems  (Craun, 
1994).  While  the  vast  majority  of 
outbreaks  associated  with  cross 
connections  are  caused  by  pathogens,  a 
few  are  caused  by  chemicals. 

EPA  does  not  have  a  regulation 
mandating  a  cross-connection  control 
program,  but  does  address  the  issue  in 
the  TCR.  Section  141.63(d)(3),  for 
example,  identifies  proper  maintenance 
of  the  distribution  system  as  one  of  the 
best  technologies,  treatment  techniques, 
and  other  means  for  achieving 
compliance  with  the  MCL  for  total 
coliforms.  In  a  subsequent  clarification, 
EPA  explained  that  this  statement  in  the 
rule  includes  a  cross-connection  control 
program.  In  addition,  in  a  rule  that 
stayed  the  no  variances  provision  of  the 
TCR,  i.e.,  allows  States  to  grant 


variances,  EPA  recommended  that  one 
of  the  criteria  that  States  could  use  to 
identify  systems  that  could  operate 
under  a  variance  without  posing  an 
unreasonable  risk  to  health  was  that  the 
system  has  a  cross-connection  control 
program  acceptable  to  the  State  and 
performs  an  audit  of  its  effectiveness  (56 
FR  1556.  January  15, 1991).  The  AWWA 
also  has  a  policy  statement  on  cross 
connections  urging  systems  to  set  up  a 
program  for  their  control  (AWWA. 
1993). 

EPA  is  seeking  public  comment  on 
whether  EPA  should  require  States  and/ 
or  systems  to  have  a  cross-connection 
control  program;  what  specific  criteria, 
if  any.  should  be  included  therein;  and 
how  often  such  a  program  should  be 
evaluated.  Should  EPA  require  that  only 
those  connections  identified  as  a  cross 
connection  by  the  public  water  system 
or  the  State  be  subject  to  a  cross 
connection  program?  EPA  also  seeks 
comment  on  what  conditions  would  a 
waiver  from  this  rule  be  appropriate.  In 
addition,  the  Agency  requests 
commenters  to  identify  other  regulatory 
measures  EPA  should  consider  to 
prevent  the  contamination  of  drinking 
water  already  in  the  distribution  system 
(e.g..  minimum  pressure  requirements 
in  the  distribution  system). 

State  notification  of  high  turbidity 
levels.  The  SWTR  requires  filtered 
systems  to  report  turbidity 
measurements  to  the  State  within  ten 
days  after  the  end  of  each  month  the 
system  serves  water  to  the  public 
(§  141.75(b)(1)).  If  at  any  time  the 
turbidity  exceeds  5  NTU.  however,  the 
system  must  notify  the  State  as  soon  as 
possible,  but  no  later  than  the  end  of  the 
next  business  day  (§  141.75(bM3){ii)).  In 
addition,  the  system  must  notify  the 
public  as  soon  as  possible,  but  in  no 
case  later  than  14  days  after  the 
violation  (non-acute  violation, 
§  141.32(a)  and  §  141.32(b)(10)). 

EPA  is  considering  broadening  the 
requirement  for  systems  to  notify-  the 
State  as  soon  as  possible.  The  Agency 
might,  for  example,  require  systems  to 
notify  the  State  as  soon  as  possible  if  at 
any  point  during  the  month  it  becomes 
apparent  that  a  system  will  exceed  the 
monthly  turbidity  performance  standard 
in  §  141.73  (0.5  NTU  for  conventional 
filtration  or  direct  filtration.  1  NTU  for 
slow  sand  filtration  or  diatomaceous 
earth)  for  an  extended  period  of  time 
(e.g.,  more  than  12  consecutive  hours), 
regardless  of  whether  the  system  will 
violate  the  monthly  standard.  In 
addition,  the  Agency  might  require 
systems  to  notify  the  State  as  soon  as 
possible  if  at  any  point  during  the 
month  it  becomes  apparent  that  a 
system  will  violate  the  monthly 
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persistent  turbidity 
performance  stand 
Pathogens  may  aci 
particles  that  exit 
with  poor  quality 
turbidity  levels  in 


turbidity  performan  ce  standard  in 
§  141.73,  rather  thai  i  await  the  end  of 
the  month,  as  speci  ied  in  the  existing 
SWTR. 

There  are  sound  public  health  reasons 
for  requiring  swift  £  tate  notification  for 


levels  above  the 
f-ds  in  §141.73. 
ipany  the  turbidity 
filters,  especially 
lurce  waters.  High 
le  filtered  water, 
even  for  a  hmited  ti  ne,  may  represent 
a  significant  risk  to  he  public. 
Increasing  the  disin  ection  residual  in 
such  cases  is  assent  al,  but  some 
pathogens  (e.g. ,  Gia  -dia  and 
Cryptosporidium)  ai  e  relatively  resistant 
to  disinfection.  Earl  f  notification  would 
allow  the  states  to  n  quire  the  system  to 


Dublic  notice  of  the 
the  nature  of  the 


issue  an  immediate 
turbidity  violation  i 
violation  is  conside  ed  to  be  an 
immediate  health  c<  ncem. 

EPA  solicits  comi  lent  on  whether  the 
Agency  should  requ  ire  systems  to  notify 


the  State  as  soon  as 
persistent  turbidity 


possible  for 
evels  above  the 


performance  standa  ds  or  for  any  other 


situation  that  is  not 


[low  a  violation  of 


the  turbidity  standaj  ds. 

E.  Alternative  Treat  nent  Requirements 

This  section  prop  >ses  five  alternative 
treatment  requirem€  nts  for  removing 
Giardia,  Cryptospor  dium,  and/or 
viruses.  The  final  r^e  might  include 
one  or  some  combination  of  these 
alternatives.  These  ijegulatory 
alternatives  would  i^uire  systems  to 
remove  a  specified  l^vel  of  pathogen 
based  upon  its  density  in  the  raw  water, 
as  measured  either  under  the  ICR  or 
another  comparableapproach.  The 
greater  the  pathogen!  density  in  raw 
water,  the  greater  would  be  the 
pathogen  reduction  "equired  by 
treatment.  This  sect  on  also  examines 
several  statistical  op  tions  for  defining 
pathogen  densities  i:i  source  waters. 

The  Regulatory  Irr  pact  Analysis  for 
this  proposal  includ  ;s  preliminary 
estimates  of  the  incr  ;mental  costs  for 
several  of  these  optii  ms  and  discusses 
what  incremental  ri:  k  reductions  would 
be  needed  to  offset  t  lese  costs  from  a 
cost  bene"fit  perspec  ive.  As  the  ICR  data 
become  available,  B  'A  intends  to 
develop  the  risk  redi  iction  and  cost 
estimates  of  these  di  Terent  options  for 
defining  pathogen  di  snsities  in  source 
waters,  for  different  reatment 
alternatives,  and  to  j  ublish  this  analysis 
in  a  Notice  of  Availa  lility.  After 
reviewing  public  coi  iments  and 
additional  informati  m  and  data,  EPA 
intends  to  select  one  or  more  options 
that  provides  the  gre  itest  improvement 
in  public  health  taki  ig  into  account  any 


adverse  health  effects  associated  with 
treatment  strategies  required  and  the 
costs  of  these  improvements. 

1.  Options  for  Defining  Pathogen 
Densities  in  Source  Waters 

EPA  is  considering  several  options  for 
defining  the  raw  water  pathogen  density 
that  systems  would  use  to  determine 
their  needed  level  Of  treatment.  As  part 
of  this,  EPA  is  considering  both  the 
technical  and  public  health  implications 
of  these  options. 

The  public  health  risk  from 
waterbome  microorganisms  depends  on 
their  density  in  source  water  and  their 
infectious  dose  levels.  Since  the 
calculated  infectious  dose  levels  for 
Giardia  and  other  pathogens  do  not 
address  high-risk  populations,  e.g.,  the 
very  young  and  old  and 
immunocompromised  individuals,  they 
may  not  be  conservative  with  respect  to 
protecting  pubUc  health.  Therefore,  EPA 
could  provide  a  margin  of  safety  for 
such  populations  by  requiring  a  system 
to  define  the  pathogen  density  used  for 
determining  the  required  treatment  level 
in  terms  of  a  conservative  statistical 
method,  i.e.,  one  that  would  provide  a 
higher  pathogen  density  than  an 
arithmetic  mean.  Such  analysis  would 
also  need  to  consider  various 
assumptions  regarding  the  likelihood  of 
a  detected  organism  being  viable  and 
infectious.  Currently  it  is  not  yet 
possible  to  determine  whether  a 
protozoan  cyst  in  water  is  viable  or,  if 
viable,  infectious.  EPA  and  other 
groups,  however,  are  conducting 
research  in  this  area. 

The  approach  EPA  selects  for 
calculating  pathogen  density  should 
consider  the  wide  temporal  and  spatial 
variations  in  densities  that  occur  in  raw 
water  and  should  be  appropriate  for  the 
calculation  of  the  attendant  health  risks. 
Among  the  approaches  being  considered 
by  the  Agency  are  the  arithmetic  mean, 
geometric  mean,  90th  percentile,  and 
maximum  measured  value.  These  are 
discussed  below. 

EPA  expects  that  systems  subject  to 
this  rule  will  use  their  data  collected 
under  the  ICR  as  a  basis  for  determining 
source  water  pathogen  densities  and 
selection  of  appropriate  treatment 
levels.  The  Negotiating  Committee 
recommended  this  approach  so  that 
systems  would  have  sufficient  time  to 
determine  the  need  for,  design,  and 
install  any  necessary  treatment  to 
comply  with  both  the  ESWTR  and  D/ 
DBFR  requirements  in  a  consistent, 
integrated  manner.  This  approach 
would  require  States,  as  part  of  their 
primacy  applications  for  the  ESWTR,  to 
include  provisions  for  acquiring  ICR 
data  from  EPA's  ICR  data  base  when  it 


becomes  available,  directly  from  the 
system  or  a  database. 

EPA  recognizes  that  some  systems 
that  currently  serve  fewer  than  10,000 
people,  and  thus  not  subject  to  ICR 
monitoring,  may  eventually,  as  a  result 
of  their  growth,  become  subject  to  the 
interim  ESWTR.  Once  such  a  system 
serves  10,000  people  or  more,  the  rule 
would  require  it  to  collect  data 
sufficient  to  determine  the  source  water 
pathogen  densities  in  a  manner 
analogous  to  that  specified  in  the  ICR. 
The  system  would  then  use  these  data 
to  determine  the  level  of  treatment 
needed.  EPA  solicits  comment  on  this 
approach. 

a.  Use  of  arithmetic  mean  of  data.  The 
arithmetic  mean  is  the  sum  of  the 
pathogen  densities  from  all  collected 
samples  divided  by  the  number  of 
samples.  An  arithmetic  mean  would  be 
calculated  for  each  pathogen.  The 
arithmetic  mean  is  most  appropriate 
when  the  densities  are  relatively 
uniform,  both  spatially  and  temporally, 
and  symmetrical  about  the  mean. 

Use  of  the  arithmetic  mean  is  most 
useful  when  the  distribution  of 
measured  values  approximates  a  normal 
distribution.  Relative  to  the  geometric 
mean,  the  arithmetic  mean  allows  an 
easier  calculation  of  confidence 
intervals  and  may  be  more  conservative. 
When  considering  the  multiple 
exposures  associated  with  drinking 
water  ingestion  at  the  low  microbial  risk 
levfcls  associated  with  treated  water, 
risks  can  be  considered  as  additive  and 
linearly  related.  Under  these 
circumstances,  the  aridimetic  mean  is 
superior  to  the  geometric  mean  in  the 
estimation  of  central  tendency  (Regli  et 
al.,  1991). 

b.  Use  of  geometric  mean  of  data.  The 
geometric  mean  is  defined  by  the 
equation: 

Gn,=log- '  (l/nx(log  Xi+log  X2+...log 

XnJ), 

Where  n  =  number  of  samples  and  X,  is 
the  measured  density  for  each 
sample.  For  example,  the  geometric 
mean  of  the  values  1 ,  10,  and  100 
would  be  10.  The  geometric  mean  is 
more  appropriate  than  the 
arithmetic  mean  for  representing 
the  central  tendency  for  data  that 
have  a  skewed  distribution. 
However,  the  geometric  mean  i& 
less  conservative,  i.e.,  it  would 
generally  estimate  a  lower  mean 
density  and  therefore  lower  risk  for 
pathogens  than  the  arithmetic  mean 
(for  example,  the  arithmetic  mean 
of  1, 10,  and  100  is  37,  versus  the 
geometric  mean  of  10). 
Nevertheless,  depending  upon  the 
assumptions  made  in  the  risk 
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assessment  calculation  (e.g.. 
percentage  of  cysts/oocysts  viable), 
use  of  the  geometric  mean  may  be 
adequately  conservative  for 
estimating  exposures  and 
consequently  appropriate  levels  of 
treatment  (Regli  et  al.,  1991). 

c.  Use  of  the  90th  percentile  value. 
Another  alternative  for  defining 
pathogen  density  is  to  base  this  value  on 
the  90th  percentile  of  all  data  for  a 
particular  pathogen.  This  is  the  value 
below  which  fall  90%  of  the  data  points 
and  above  which  fall  10%  of  the  data 
points.  This  approach  is  more 
conservative  in  terms  of  risk  than  the 
arithmetic  mean  and  geometric  mean, 
because  for  sources  where  pathogen 
density  varies  significantly  throughout 
the  year,  use  of  this  value  will  be  more 
representative  of  the  elevated  risk    . 
associated  with  peak  contamination 
periods. 

Use  of  the  90th  percentile  measured 
value,  however,  has  the  obvious 
drawback  that  it  requires  a  sufficient 
number  of  samples  to  provide  a  good 
90th  percentile  estimate  without 
interpolation.  In  many  cases, 
particularly  for  small  water  systems, 
cost  considerations  will  prevent 
extensive  sampUng.  For  example,  the 
proposed  ICR  would  require  only  six 
raw  water  samples  over  the  period  of  a 
year  for  systems  from  10,000  to  100.000 
people  served.  The  90th  percentile 
value  could  be  interpolated  from  the 
two  highest  values. 

d.  Use  of  the  maximum  measured 
value.  This  approach  would  dictate  the 
use  of  the  highest  density  measured 
under  the  ICR  for  raw  water.  Since  few 
systems  have  the  resources  for  routine, 
frequent,  and  long-term  sampling  for 
pathogens  such  as  Giardia. 
Cryptosporidium  and  viruses,  it  is  clear 
that  episodic  periods  of  microbial 
contamination  may  escape  detection. 
EPA  is  particularly  concerned  with  the 
risks  from  unusually  high  level 
contamination  events  that  might  exceed 
the  removal/inactivation  capacity  of  a 
treatment  system.  While  the  maximum 
measured  value  may  not  be 
representative  of  the  normal  pathogen 
density  in  a  source  water,  it  would  be 
more  indicative  of  potential  short-term 
risks. 

Additionally,  since  the  published 
dose-response  values  for  Giardia  and 
other  pathogens  were  developed  in 
healthy  adult  populations  and  therefore 
are  not  conservative  with  respect  to 
protecting  public  health,  EPA  might 
select  use  of  the  maximum  value,  which 
is  the  most  conservative  statistical 
option,  to  offset  this  problem. 
Alternatively,  it  may  be  more 
appropriate  to  use  a  less  conservative 


method  for  estimating  microbial 
densities  but  to  use  more  conservative 
criteria  for  deriving  the  actual  level  of 
treatment  requirements  as  they  relate  to 
pathogen  densities.  For  example,  if  EPA 
assumes  that  all  Giardia  cysts  detected 
are  viable  and  infectious  to  humans  in 
specifying  the  level  of  treatment  needed, 
this  approach  may  be  sufficiently 
conservative  to  warrant  the  density 
calculation  by  one  of  the  other  above 
described  methods. 

A  major  problem  with  basing  the 
density  calculation  on  the  maximum 
value  is  that  if  a  utility  collects  more 
than  the  minimum  number  of  samples 
required  in  the  interest  of  better 
defining  potential  exposures,  it  has  a 
greater  likelihood  of  collecting  a  sample 
with  a  higher  pathogen  density  than 
would  occur  with  the  minimum 
required  number  of  samples.  In  this 
case,  the  system  may  face  a  more 
stringent  (and  thus  more  expensive) 
standard. 

Use  of  the  maximum  measured 
density  may  be  more  appropriate  than 
other  statistical  methods  for  systems 
that  have  not  collected  sufficient  data  to 
allow  calculation  of  an  adequately 
representative  mean  value  or  90th 
percentile  value.  With  such  limited 
data,  the  maximum  value  might  be 
suitable  for  determining  level  of 
treatment. 

EPA  is  soliciting  comment  on  which 
approach  is  most  appropriate  for 
defining  pathogen  density.  The  Agency 
is  also  requesting  comment  on  whether 
the  approach  used  should  be  based  on 
the  number  of  pathogen  samples 
collected,  i.e.,  the  maximum  measured 
value  would  be  required  for  systems 
taking  only  six  samples  under  the  ICR 
(systems  serving  between  10,000  and 
100,000  people)  and  90th  percentile 
value  for  systems  that  collect  at  least  10 
samples. 

2.  Treatment  alternatives  for 
controlling  pathogens.  To  determine 
what  regulatory  controls  are  most 
appropriate  for  controlling  pathogens  in 
drinking  water,  EPA  must  decide  what 
constitutes  acceptably  safe  drinking 
water.  The  SDWA  frames  this 
discussion  in  determining  MCLGs  and 
MCLs.  MCLG  levels,  which  are  not 
legally  enforceable,  are  based  solely  on 
health  concerns.  As  required  by  the 
SDWA,  they  are  set  "at  the  level  at 
which  no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allows  an  adequate  margin  of 
safety".  The  corresponding  enforceable 
regulation  consists  of  either  an  MCL  set 
as  close  to  the  MCLG  as  feasible,  taking 
cost  and  availability  of  treatment  into 
account;  or,  when  it  is  not 
technologically  or  economically  feasible 


to  monitor  for  the  contaminants,  a 
treatment  technique(s)  to  achieve  an 
acceptable  risk. 

The  SWTR  promulgated  an  MCLG  for 
Giardia  of  zero,  i.e.,  no  Giardia  cysts 
should  be  allowed  in  drinking  water.  A 
system  using  surface  water  cannot 
usually  attain  this  goal  in  any  practical 
sense.  Therefore,  the  SWTR  preamble 
suggested  a  more  practical  health  goal 
for  Giardia:  drinking  water  should  not 
cause  more  than  one  Giardia  lamblia 
infection  annually  per  10.000  exposed 
persons  (10  "<  risk).  In  contrast  to  this 
goal,  EPA  policy  for  specific  chemical 
carcinogens  is  for  theoretical  lifetime 
upper  bound  risks  to  be  no  greater  than 
within  a  range  of  10  "*  to  10  ~*.  For 
non-carcinogenic  chemical 
contaminants,  EPA  policy  is  to  base  the 
MCLG  on  the  reference  dose  (RfD)  for 
the  given  chemical.  The  RQ3  is 
calculated  to  be  below  any  known  level 
of  exposure  resulting  in  adverse  health 
effects,  so  that  drinking  water  at  the 
resulting  MCLG  over  a  lifetime  should 
be  without  known  risk. 

In  developing  the  D/DBP  rule 
(proposed  elsewhere  in  today's  Federal 
Register),  EPA  is  attempting  to  ensure 
that  drinking  water  remains 
microbiologically  safe  at  the  limits  set 
for  disinfectants  and  byproducts,  and 
that  the  disinfectants  and  byproducts 
themselves  do  not  pose  an  unacceptable 
risk  at  these  limits. 

Based  on  data  on  microbial  illness 
and  death  in  the  U.S.  compiled  by 
Bennett  et  al.  (1987),  the  estimated 
annual  risk  of  waterbome  illness  during 
1985  was  about  4x10  "  ^  and  the 
estimated  lifetime  risk  of  death  was 
about  3x10  ~*.  As  stated  above,  the  goal 
of  the  SWTR  was  for  systems  to  achieve 
a  risk  of  less  than  10  ~  *  infections  per 
year  for  Giardia.  Because  Giardia  is 
relatively  difficult  to  inactivate 
compared  to  virus  and  bacterial 
pathogens,  the  SWTR  assiuned  that 
water  treatment  adequate  to  achieve  a 
10  ~*  risk  for  Giardia  would  provide  an 
even  higher  level  of  protection  against 
pathogenic  viruses  and  bacteria  in 
untreated  surface  waters.  Applying  the 
Bennett  et  al.  (1987)  data  regarding  the 
ratio  of  mortality  to  waterbome  illness 
(0.1  percent  =  lO  ~^),  if  a  system 
achieves  an  incidence  of  10  ~* 
waterbome  infections  per  year  or  less, 
the  associated  lifetime  risk  of  death 
would  be  less  than  7x10  '^.  This  is  a  40- 
fold  decrease  in  risk  relative  to  those 
estimated  by  Bennett  et  al.  (1987).  who" 
used  1985  data. 

The  above  calculations  refer  to  the 
average  individual  and  an  average 
pathogenic  organism.  Available  dose- 
response  data  show  that  the  risk  of 
infection  for  a  given  pathogen  density  in 
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the  consumed  watei  ranges  over  several 
orders  of  magnitude  for  different 
organisms  (Regli  et  ^1.,  1991).  Setting  a 
generic  microbiological  drinking  water 
standard  based  on  o  ne  dose-response 
curve  will  either  ovi  irestimate  or 
underestimate  risks  hrom  other 
organisms.  The  risk  of  death  from 
infection  likewise  varies  widely  with 
the  organism  (Benm  tt  et  al..  1987). 
Therefore,  the  sever  ty  of  the  illness 
associated  with  a  gi^  en  organism  must 
be  considered. 

Additional  consic  erations  in 
assessing  acceptable  waterbome 
microbial  risks  invo  ve  the  human 
subpopi  Ifttions  sen;  itive  to  infection, 
illness  ajt<l  death.  In  fection  does  not 
always  result  in  illn  ;ss;  many  infections 
are  asymptomatic  (f  endtorff.  1954; 
Lopez  et  al..  1980). '  'he  progression  and 
severity  of  illness  fc  lowing  microbial 
infection  are  more  a  function  of 
individual  physiolc^  ;y  than  the 
magnitude  of  dose,  is  is  true  for  many 
toxic  chemicals.  AcAte  gastrointestinal 
illness,  the  most  coi  imon  microbial 
illness,  is  generally  i  :onsidered  non-hfe 
threatening  in  norm  illy  healthy  adults. 
However,  this  is  not  necessarily  true  for 
those  subpopulatioii  s  that  are  more 
sensitive  to  microbii  il  infection  or 
illness.  Some  studiei  (Glass  et  al.,  1991; 
Lew  et  al.,  1991)  inc  icate  that  infants 
and  those  over  70  years  old  have 
mortalities  of  3-5  p«  rcent  from  diarrhea 
requiring  hospitaliz.  ition.  As  discussed 
above,  Oyptosporid  ium  infections,  mild 
in  healthy  persons,  lire  sometimes  fatal 
to  the  immuno-com  »romised.  Other 
identified  sensitive  luman 
subpopulations  incl  ide  pregnant 
women  and  those  w  th  cardiovascular 
disease.  EPA  estima  es  that  about  15% 
of  the  U.S.  populati(  n  is  in  these  higher 
risk  groups. 

Prudent  health  po  icy  would  be  to 
protect  these  groups  from  their  higher 
risks  of  waterbome  i  microbial  infection. 
Use  of  a  one  percent  mortality-to-illness 
rate  (instead  of  a  0.1  percent)  to 
represent  more  deac  ly  organisms  and  a 
10- fold  uncertainty  actor  (as  used  in 
EPA's  RfD  calculati(  ns)  to  account  for 
these  sensitive  subp  >pulations  may  be 
appropriate  for  estir  lating  potential 
risks  resulting  from  lystems  achieving 
regulatory  goals.  A  r  sk  calculation 
based  on  this  approi  ch.  assuming  that 
the  system  achieves  the  risk  goal  of 
10  ~  *  annual  infecti(  »ns  for  the  average 
population,  might  result  in  a  7x10  '' 
(i.e..  10  "  -"xlO  "  2x70  years)  lifetime  risk 
of  death  for  certain  « ubpopulations.  The 
7x10  '^  lifetime  risk  of  death  (which  is 
a  more  severe  endpc  int  than  cancer)  is 
barely  within  the  10  '<-10  ~*  guideline 
ior  excess  lifetime  a  incer  risk  that  EPA 


uses  for  regulating  chemical  carcinogens 
in  drinking  water. 

These  calculations,  while  based  on 
estimates  and  approximations  and 
having  large  uncertainties,  suggest  that 
the  risk  level  of  10  "■•  annual  infections 
may  be  acceptable,  albeit  barely  so.  If 
EPA  were  to  accept  a  more  stringent 
annual  risk  level  of  10"' or  10"' 
infections  to  achieve  a  greater 
consistency  between  lifetime  mortality 
risks  from  waterbome  pathogens  and 
most  regulated  drinking  water 
chemicals,  substantial  increases  in 
treatment  might  be  required.  EPA 
solicits  comment  on  the  appropriateness 
and  magnitude  of  specific  acceptable 
risk  levels  for  microbial  infection  and 
illness. 

To  counter  waterbome  illness,  EPA  is 
proposing  five  treatment  alternatives  for 
controlling  Giardia,  Cryptosporidium, 
and/or  viruses.  Within  each  alternative, 
several  options  are  addressed.  The 
Agency  may  promulgate  one  or  more  of 
these  alternatives.  Alternative  A 
addresses  enhanced  treatment  for 
Giardia  only.  Altematives  B  and  C 
address  treatment  for  Cryptosporidium 
only.  Alternative  D  addresses  enhanced 
treatment  for  viruses  only.  Alternative  E 
maintains  existing  level  of  treatment 
requirements  for  Giardia  and  viruses. 
EPA  requests  comment  on  what 
altemative(s)  is  most  suitable. 

a.  Alternative  A-  Enhanced  treatment 
for  Giardia.  This  alternative  bases  the 
extent  of  treatment  required  on  the 
Giardia  density  in  the  source  water.  The 
SWTR  currently  requires  a  99.9  percent 
(3-log)  removal/inactivation  of  Giardia 
for  all  surface  waters,  regardless  of 
Giardia  cyst  concentration  in  the  source 
water.  As  discussed  above  and  in  the 
SWTR.  EPA  believes  that  for  source 
waters  of  high  quality  (low  pathogen 
densities),  this  level  of  treatment  should 
result  in  less  than  one  case  of  giardiasis 
(and  most  other  waterbome  disease)  per 
10,000  people  per  year.  This  risk  level 
for  Giardia  is  associated  with  an 
infectious  Giardia  cyst  density  in  the 
source  water  of  less  than  one  cyst/100 
liters  and  assiunes  that  3  logs  of 
removal/inactivation  is  consistently 
achieved  on  such  source  water.  For 
more  information  about  Giardia  risk 
calculations  and  associated 
uncertainties  and  assumptions,  refer  to 
Rose  et  al.  (1991),  Regli  et  al.  (1991).  and 
Macler  and  Regli  (1993). 

Under  Alternative  A.  systems  using 
source  waters  with  higher  Giardia 
densities  would  be  required  to  meet 
higher  levels  of  treatment  to  satisfy  the 
desired  acceptable  risk  level,  e.g..  the 
annual  10  ~*  risk  or  perhaps  a  more 
stringent  goal.  Specifically,  under  one 
option  of  altemative  A.  EPA  is 


proposing  that  systems  meet  the  level  of 
treatment  for  Giardia  associated  with 
the  following  Giardia  concentrations  in 
the  source  water  to  achieve  a  10  ~  * 
annual  risk  level: 


No.  ofgiarcSa/IOOL 

Reqjiired  treat- 
ment level  (per- 
cent) 

<1  

1-9 

10-99 

>99  „ 

99.9  (3^og). 
99.99  {4-log). 
99.999  (5-log). 
99.9999  (6-log). 

The  determination  by  utilities  and 
States  of  removal  and  inartivation 
efficiencies  for  specific  treatment 
strategies  would  be  based  on  EPA 
guidance  and  information,  as  is 
currently  done  under  the  existing 
SWTR.  EPA  would  revise  the  existing 
SWTR  Guidance  Manual  based  on  data 
collected  under  the  ICR  and  research  to 
complement  any  criteria  promulgated 
under  the  ESWTR.  The  Agency  expects 
that  data  collected  under  the  ICR  will  be 
used  by  States  and  utilities  to  define  the 
sotuce  water  concentration  and 
consequently  the  appropriate  level  of 
treatment  for  individual  systems.  If  a 
utility  has  not  collected  data  on 
pathogen  densities  in  source  water 
under  the  ICR,  it  would  be  required  to 
do  so  to  define  the  appropriate  level  of 
treatment. 

Depending  on  the  method  used  for 
calculating  pathogen  density, 
assumptions  used  for  estimating  risk 
(e.g..  whether  to  assume  that  all  or  only 
a  portion  of  the  detected  cysts  in  the 
source  water  are  viable  and  infectious  to 
humans),  the  desired  acceptable  risk 
level,  concern  about  DBP  risk,  and  the 
technical  and  economic  feasibility  of 
achieving  different  levels  of  treatment,  it 
may  be  appropriate  to  specify  treatment 
requirements  that  address  higher  source 
water  pathogen  concentrations  than 
described  above.  EPA  is  not  aware  to 
what  extent  physical  removal  greater 
than  2.5  logs  can  reasonably  be  achieved 
by  systems  using  conventional  water 
treatment  approaches  commonly 
practiced  in  the  United  States.  The 
Agency  beUeves  that  systems  that 
optimize  their  treatment  may  be  able  to 
achieve  substantially  higher  levels  of 
removal.  Membrane  filtration 
techniques,  although  promising  for 
much  higher  levels  of  removal,  may  not 
yet  be  technologically  or  economically 
feasible  for  large  numbers  of  systems. 
The  balance  of  the  removal/inactivation 
requirement  may  have  to  rely  on  the  use 
of  chemical  disinfectants.  However, 
while  EPA  has  confidence  in  the  use  of 
disinfectants  to  achieve  current  SWTR 
requirements,  it  has  not  been 
demonstrated  that  CT  values 


extrapolated  from  tables  in  the  SWTR  or 
other  sources  are  valid  for  higher  levels 
of  disinfection  (e.g..  to  achieve  a  4-  or 
5-log  reduction  of  Giardia).  EPA 
requests  comment  on  approaches  to 
achieve  higher  levels  of  treatment  by 
physical  means  and  on  the  use  of 
existing  CT  values  in  the  EPA  guidance 
(EPA,  1991)  to  predict,  by  extrapolation, 
higher  levels  of  inactivation  that  could 
be  achieved  by  disinfection. 

EPA  is  considering  an  altemative 
version  of  the  above  described  treatment 
requirements  that  would  instead  require 
greater  Giardia  reductions  for  source 
waters  beginning  with  Giardia 
concentrations  of  10  or  more  cysts/100 
liters,  as  indicated  below: 


No.  giardia/lOOL 

Required  treat- 
ment leve)  (per- 
cent) 

10-99 

100-999 „ ; 

>100Q  

99.99  (4-log). 
99.999  (5-log). 
99.9999  (6-log), 

EPA  solicits  comment  on  the  two 
treatment  options  described  above  and 
on  associated  variations. 

b.  Altemative  B.  Specific  treatment  for 
Cryptosporidium.  EPA  is  proposing  a 
treatment  technique  rather  than  an  MCL 
for  Cryptosporidium,  because  EPA 
beheves  that  it  is  not  currently 
economically  or  technologically  feasible 
for  a  system  to  monitor  for  this  organism 
in  the  finished  water  to  determine 
whether  it  meets  an  acceptable  risk 
level.  The  Agency  bases  its  belief  on 
three  factors;  (1)  The  variability  of 
Cryptosporidium  spatially  and 
temporally  may  be  considerable,  and 
consequently  systems  would  have  to 
collect  frequent  samples  and 
inordinately  large  sample  volumes  to 
properly  characterize  the  density  of  this 
organism.  (2)  current  methods  for 
Cryptosporidium  analysis  are  difficult 
and  expensive.  (3)  it  is  not  yet  possible 
to  predict  the  risk  resulting  from  a 
specific  level  of  exposure  to 
Cryptosporidium,  and  (4)  even  if 
Cryptosporidium  could  be  detected  at 
the  lowest  concentrations  of  concern  in 
the  finished  water,  the  exposure  and 
associated  risk  would  have  already 
occurred,  thereby  reducing  the 
significance  of  monitoring  non- 
compliance. 

Under  this  rule,  all  community  and 
non-community  public  water  systems 
using  any  surface  water  source,  or 
groundwater  under  the  direct  influence 
of  surface  water,  would  be  required  to 
treat  these  sources  as  described  below. 
EPA  anticipates  that  human  dose- 
response  data  for  Cryptosporidium  will 
be  available  within  the  next  year  and 
will  include  these  data  in  a  Notice  of 


Availability,  probably  in  March  1996. 
Because  they  are  not  yet  available, 
basing  the  treatment  level  on  a  specific 
acceptable  risk  level,  as  proposed  by 
EPA  for  Giardia,  cannot  be  used  for 
Cryptosporidium  in  the  present  notice. 
Data  collected  to  date  suggest  that  the 
dose-response  for  Cryptosporidium  may 
be  similar  to  that  for  Giardia.  If  this  is 
true,  then  the  required  reduction  level 
for  Cryptosporidium  may  be  the  same  as 
for  Giardia  to  achieve  an  equivalent  risk 
level  for  similar  source  water  densities. 
In  the  absence  of  dose-response  data, 
EPA  is  proposing  a  wide  variety  of 
options.  One  sub-alternative  would  be 
to  base  the  level  of  treatment  on  the 
Cryptosporidium  densities  found  in  the 
source  water,  as  presented  in  the  Table 
below. 


No.  cryptosporidiuni/IOOL 


<1  .... 
1-9  ... 
10-99 
>99  .. 


Required  treat- 
ment level  (per- 
cent) 


99.9  (3-tog). 
99.99  (4-log). 
99.999  (5-log). 
99.9999  (6-log). 


EPA  is  concerned,  however,  that  it 
may  not  be  technologically  or 
economically  feasible  to  achieve  the 
treatment  levels  above,  given  that 
Cryptosporidium  is  much  more  resistant 
to  disinfection  than  is  Giardia. 
Conventional  treatment  of  coagulation, 
sedimentation  and  filtration  may  not 
reliably  achieve  more  than  2. 5-log  or  3- 
log  Cryptosporidium  oocyst  reduction 
under  tj'pical  operating  conditions. 
While  membrane  filtration  technologies 
(ultrafiltration,  nanofiltration),  possibly 
following  conventional  treatment 
processes,  appear  to  promise 
considerably  greater  reductions  in 
Cryptosporidium  densities,  their 
widespread  use  for  this  puipose  raises 
otlier  concerns  such  as  waste  disposal  of 
the  concentrate,  water  wastage, 
potential  failure  of  the  membrane,  and 
significant  costs.  Unless  systems  can 
feasibly  achieve  higher  removal  levels 
for  Cryptosporidium  by  physical  means, 
they  would  have  to  achieve  this 
additional  reduction  by  the  use  of 
disinfectants.  However,  uncertainties 
exist  with  respect  to  disinfection  of 
Cryptosporidium.  Current  data  suggests 
that  chlorine  and  chlorine-based 
disinfectants  are  relatively  ineffective  in 
inactivating  Cryptosporidium,  and  the 
Agency  is  not  certain  if  altemative 
disinfectants,  such  as  ozone,  are  more 
effective  than  chlorine  to  allow  systems 
to  comply  with  the  removal/inactivation 
levels  above. 

With  this  in  mind,  EPA  is  also 
considering  two  other  treatment  sub- 


altematives  for  Cryptosporidium,  as 
follows: 


No.  cryptosportdiurTVIOOL 


<1   

1-9 

10-99... 
>99  


Required  treat- 
ment level  (per- 
cent) 


99  (2-tog). 
99.9  (3^). 
99.99  (4-k)g). 
99.999  (5-log). 


No.  cryptosporidium/IOOL 


<10  

10-99  

>99  


Required  treat- 
ment level  (per- 
cent) 


99  (2-log). 
99.9  (3-log). 
99.99  (4-log). 


EPA  requests  comment  on  all 
treatment  altematives  discussed  above 
for  Cryptosporidium. 

c.  Alternative  C.  99%  (2-log}  removal 
of  Cryptosporidium.  Under  this 
altemative,  EPA  would  require  systems 
to  achieve  at  least  99%  (2-log)  removal 
of  Cryptosporidium  by  filtration  (with 
pretreatment)  alone.  This  altemative  is 
based  on  the  premise  that  the  3-log 
removal/inactivation  requirement 
specified  for  Giardia  is  not 
economically  or  technologically  feasible 
for  Cryptosporidium,  since  laboratory 
data  suggests  that  Cryptosporidium  is 
considerably  more  resi.stant  to 
disinfection  than  is  Giardia.  In  addition, 
it  may  not  be  practical  to  remove  more 
than  two  logs  of  Cryptosporidium 
consistently  by  clarification  and 
filtration  processes.  EPA  believes, 
however,  that  a  two-log  removal  of 
Cryptosporidium  is  feasible  using 
current  conventional  treatment  methods 
of  coagulation,  sedimentation  and 
filtration,  as  specified  ander  the  SWTR. 

Under  this  treatment  option,  EPA 
would  continue  to  assess  new  field  and 
laboratory  data  to  control 
Cryptosporidium  by  physical  removal 
and  disinfection.  If  these  data  indicate 
that  proportionally  higher  levels  of 
Cryptosporidium  removal/inactivation 
can  be  achieved  at  a  reasonable  cost, 
then  EPA  would  revise  the  ESWTR 
accordingly  as  part  of  the  long-term 
ESWTR  regulatory  development.  The 
Agency  would  also  revise  the  SWTR 
Guidance  Manual  to  suggest  approaches 
for  improving  system  design  and 
operations  for  controlling 
Cryptosporidium.  When  sufficient 
human  dose-response  information  for 
Cryptosporidium  becomes  available  to 
allow  calculation  of  drinking  water 
health  risks  from  this  organism,  EPA 
will  consider  a  risk-based  approach  to 
establishing  adequate  treatment  levels. 
EPA  solicits  comment  on  whether  a 
higher  minimum  removal  requirement 
than  two  logs  should  be  specified  for 
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Cryptosporidium  u  ider  this  alternative. 
The  Agency  also  re  juests  comment  on 
whether  the  removi  il  requirement 
should  be  increased  if  treatment  were  to 
include  disinfection. 

d.  Alternative  D.  Specific  disinfection 
treatment  for  vjrus<  s.  The  S\VTR 
required  systems  to  achieve  a  four-log 
reduction/  inactiva  ion  of  viruses.  This 
is  to  be  achieved  through  a  combination 
of  filtration  and  dis  infection  or,  for 
systems  not  require  d  to  filter  their 
source  waters,  by  d  sinfection  alone. 
Viruses  are  of  particular  concern,  given 
that  one  or  several '  rirus  particles  may 
be  infectious  (Regli  et  al.,  1991)  and  that 
several  enteric  viru  les  are  associated 
with  relatively  high  mortality  rates 
(Bennett  et  al.,  198; ).  Failure  or 
impairment  of  filtrs  lion  performance 
could  allow  substai  tial  pathogen 
contamination  of  di  inking  water, 
particularly  if  the  d  isinfection  barrier 
following  filtration  is  minimal. 

The  S\VTR  considered  Giardia  to  be  a 
surrogate  for  viruse  s,  and  assumed  that 
if  viruses  were  pres  ;nt  in  the  source 
water,  treatment  re<  uirements  adequate 
to  reduce  Giardia  b  r  three  logs  would 
also  reduce  viruses  to  safe  levels.  This 
assumption  may  net  be  appropriate  if  a 
system  were  to  achi  eve  a  3-log  removal 
of  Giardia  by  physi  :al  means  and 
provide  little  disinf  »ction  inactivation. 
Viruses  may  be  pre!  ent  in  substantial 
numbers  even  in  thi ;  absence  of 
detectable  Giardia  <  ysts. 

Treatment  designed  to  minimize 
Giardia  may  not  be  optimal  for  viruses. 
Viruses  are  substan  ially  smaller  than 
Giardia  cysts  or  Cry  ptosporidium 
oocysts  and  may  pa  ;s  through  certain 
filter  media  that  wi!  1  remove  the  larger 
protozoa.  Therefore  use  of  data  on 
Giardia,  Gryptospoi  idium.  or  even 
coliform  bacteria  (ii  termediate  in  size 
between  viruses  an(  protozoa)  in 
assessing  treatment  efficacy  may  not  be 
adequate  for  virus  cDntrol.  Studies  by 
Payment  et  al.  (199: )  showed  that 
conventionally  treal  ed  water  meeting 
current  Canadian  m  icrobial  drinking 
water  advisory  leve  s  still  led  to 
substantial  illness  ii  i  the  studied 
population.  These  a  uthors  suggested 
that  much  of  this  ill  ness  could  have 
resulted  from  viral  i  afection. 

For  the  above  rea:  ons,  particularly  for 
strengthening  the  tr  ;atment  barrier  by 


disinfection,  EPA  is 
require  that  systems 
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to  provide  at  least  an  additional  0.5-log 
inactivation  of  Giardia  or  4-log 
inactivation  of  viruses  by  disinfection. 
Therefore,  this  would  mean  that  the 
system  would  provide  6  logs  of  virus 
removal/inactivation,  assuming  it  is 
removing  2-logs  of  viruses  by  filtration 
alone.  EPA  would  provide  guidance  to 
indicate  the  appropriate  CT  values  to 
use  with  these  two  alternatives. 

The  SWTR  assumed  that  a  0.5-log 
inactivation  of  Giardia  would  result  in 
a  4-log  inactivation  of  viruses.  This 
assumption  was  based  on  a  study  where 
the  effect  of  fiee  chlorine  on  the 
hepatitis  A  virus  was  examined  (Sobsey, 
1991).  Subsequent  investigations, 
however,  have  suggested  that  some 
viruses,  such  as  the  Norwalk  agent,  are 
substantially  more  resistant  to 
disinfection  by  chlorine  than  is  the 
hepatitis  A  agent.  Additionally,  use  of 
disinfectants  other  than  free  chlorine  to 
achieve  the  0.5-log  inactivation  of 
Giardia  may  not  yield  a  4-log 
inactivation  of  viruses.  Therefore,  a 
requirement  to  provide  sufficient 
disinfection  to  inactivate  4  logs  of 
viruses  may  be  more  conservative  than 
the  alternative  requirement  of  providing 
sufficient  disinfection  to  inactivate  0.5 
logs  of  Giardia. 

Either  of  these  two  approaches  could 
result  in  several  additional  logs  of 
pathogen  removal/inactivation  for 
systems  that  practice  conventional 
treatment.  For  example,  where  the 
system  can  remove  by  physical  means  at 
least  2-logs  of  viruses,  the  disinfection 
requirement  would  yield  a  total  6-log 
removal/inactivation  of  viruses  (i.e,  2 
logs  by  physical  means  and  4  logs  by 
disinfection). 

e.  Alternative  E.  No  change  to  existing 
SWTR  treatment  requirements  for 
Giardia  and  viruses.  Under  this 
alternative,  the  existing  SWTR 
requirements  for  treatment  for  Giardia 
and  viruses  would  not  change.  For 
Cryptosporidium  control,  EPA  could 
either  regulate  this  organism  directly 
(e.g..  Alternative  C  above)  or  make  a 
finding  that  Cryptosporidium  is 
adequately  controlled  by  filtration  and 
disinfection  requirements  in  the  existing 
SWTR.  The  Agency  may  choose  this 
alternative  to  allow  the  Agency  time  to 
fully  develop  analyses  of  the  ICR  data 
and  accumulate  additional  data  on 
pathogen  occurrence,  treatment 
performance,  and  health  effects,  given 
the  view  that  the  current  SWTR  has  not 
been  in  effect  long  enough  to  evaluate 
the  projected  improvements  in  drinking 
water  quality  and  resulting  public 
health  benefits.  EPA  would  consider 
additional  regulatory  alternatives  while 
developing  the  long-term  ESWTR,  lused 


on  this  new  data.  The  Agency  requests 
comment  on  this  alternative,  as  well. 

IV.  State  Implementation 

This  section  describes  the  regulations 
and  other  procedures  and  policies  States 
would  have  to  adopt,  or  have  in  place, 
tg  implement  the  rule  proposed  today. 
States  must  continue  to  meet  all  other 
conditions  of  primacy  in  40  CFR  Fart 
142. 

Section  1413  of  the  SDWA  establishes 
requirements  that  a  State  must  meet  to 
maintain  primary  enforcement 
responsibility  (primacy)  for  its  public 
water  systems.  These  include  (1) 
adopting  drinking  water  regulations  that 
are  no  less  stringent  than  Federal 
NPDWRs  in  effect  under  sections 
1412(a)  and  1412(b)  of  the  Act,  (2) 
adopting  and  implementing  adequate 
procedures  for  enforcement,  (3)  keeping 
records  and  making  reports  available  on 
its  activities  that  EPA  requires  by 
regulation,  (4)  issuing  variances  and 
exemptions  (if  allowed  by  the  State) 
under  conditions  no  less  stringent  than 
allowed  by  sections  1415  and  1416,  and 
(5)  adopting  and  being  capable  of 
implementing  an  adequate  plan  for  the 
provision  of  safe  drinking  water  under 
emergency  situations. 

40  CFR  Part  142  sets  out  the  specific 
program  implementation  requirements 
for  States  to  obtain  primacy  for  the 
public  water  supply  supervision  (FWSSJ 
program,  as  authorized  under  section 
1413  of  the  Act.  In  addition  to  adopting 
the  basic  primacy  requirements.  Slates 
may  be  required  to  adopt  special 
primacy  provisions  pertaining  to  a 
specific  regulation.  These  regulation- 
specific  provisions  may  be  necessary 
where  implementation  of  the  NPDWR 
involves  activities  beyond  those  in  the 
generic  rule.  States  are  required  by  40 
CFR  142.12  to  include  these  regulation- 
specific  provisions  in  an  application  for 
approval  of  their  program  revisions. 
These  State  primacy  requirements 
would  apply  to  the  rule  proposed  today, 
along  with  the  special  primacy 
requirements  discussed  below. 

To  implement  today's  proposed  rule, 
States  would  be  required  to  adopt 
revisions  to  §  141.2,  Definitions; 
§  141.52,  Maximum  contaminant  level 
goals  for  microbiological  contaminants; 
§  141.70.  General  requirements; 
§  141.71,  Criteria  for  avoiding  filtration; 
and  §  141.74,  Analytical  and  monitoring 
requirements. 

A.  Special  State  Primacy  Requirements 

In  addition  to  adopting  drinking  water 
regulations  at  least  as  stringent  as  the 
Federal  regulations  listed  above,  EPA 
would  require  that  States  adopt  certain 
additional  provisions  related  to  this 


regulation  to  have  their  program 
revision  application  approved  by  EPA. 
Because  this  rule  would  provide 
considerable  State  latitude  on 
implementation,  today's  rule  would 
require  a  State  to  include,  as  part  of  its 
State  program  submission,  its 
implementation  policies  and 
procedures.  This  information  would 
advise  the  regulated  community  of  State 
requirements  and  help  EPA  in  its 
oversight  of  State  programs.  In  concert 
with  promulgating  the  interim  ESWTR, 
EPA  would  revise  the  SWTR  Guidance 
Manual  (EPA,  1991).  This  guidance 
would  assist  States  in  developing 
appropriate  criteria  in  the  regulations 
they  adopted. 

To  ensure  that  the  State  program 
includes  all  the  elements  necessary  for 
a  complete  enforcement  program, 
today's  notice  proposes  that  to  obtain 
EPA  approval  for  implementing  this 
rule,  the  State's  application  would  be 
required  to  include  the  following: 

(1)  Adoption  of  the  promulgated 
ESWTR. 

(2)  Description  of  the  protocol  the 
State  will  use  to  judge  the  adequacy  of 
watershed  protection  programs  for 
minimizing  the  potential  for 
contamination  by  Giardia  cysts, 
Cryptosporidium  oocysts,  and  viruses  in 
the  source  water.  The  SWTR  required 
States  to  specify  the  methodology  they 
would  use  to  judge  the  adequacy  of  a 
watershed  control  program  to  control 
the  presence  of  waterbome  Giardia. 
This  rule  would  add  Cryptosporidium. 
The  addition  of  Cryptosporidium  is 
significant  because  it  may  prohibit  or 
substantially  limit  certain  watershed 
uses  such  as  cattle  farming  and  feedlots. 
The  location  of  cattle  feedlots  on  a 
watershed  would  require  additional 
control  measures. 

(3)  Description  of  the  criteria  and 
methods  the  State  will  use  for  the 
conduct  and  review  of  sanitary  surveys. 
If  the  State  elects  to  allow  non-State 
personnel  to  conduct  the  surveys,  the 
State  must  specify  the  criteria  for 
approval  and  oversight  of  these 
personnel  and  of  the  siurveys. 

(4)  Description  of  the  procedures  for 
determining  the  level  of  treatment 
required  of  systems  to  meet  removal 
and/or  inactivation  requirements  under 
the  rule.  If  Alternative  A  described  in 
Section  HIE  above  is  promulgated, 
demonstration  by  the  State  that  it  has  in 
place  enforceable  design  and  operating 
criteria  for  achieving  the  levels  of 
Giardia  removal  and/or  inactivation 
required.  If  either  Alternative  B  or  C 
described  in  Section  HIE  above  is 
promulgated,  demonstration  by  the 
State  that  it  has  in  place  enforceable 
design  and  operating  criteria  for 


achieving  the  levels  of  Cryptosporidium 
removal  and/or  inactivation  required. 
Compliance  with  the  design  and 
operating  criteria  would  be  judged  on  a 
system-by-system  basis. 

B.  State  Recordkeeping  Requirements 

Changes  to  the  existing  recordkeeping 
requirements  to  implement  the 
provisions  proposed  in  this  notice 
would  require,  under  general 
recordkeeping  requirements,  States  to 
maintain  records  on  the  level  of 
treatment  necessary  to  achieve  the 
required  levels  of  removal  and/or 
inactivation  of  Giardia. 
Cryptosporidium  and/or  viruses.  States 
would  also  be  required  to  maintain  a 
record  of  any  decisions  made  as  a  result 
of  sanitary  surveys.  These  records  must 
be  kept  for  40  years  (as  currently 
required  by  §  142.14  for  other  State 
decision  records)  or  until  a  subsequent 
determination  is  made,  whichever  is 
shorter.  If  the  final  rule  requires  systems 
to  base  level  of  treatment  on  source 
water  pathogen  densities,  then  the  State 
must  maintain  record  of  these  densities. 

C.  State  Reporting  Requirements 

Currently  States  must  report  to  EPA 
information  under  40  CFR  142.15 
regarding  violations,  variances  and 
exemptions,  enforcement  actions  and 
general  operations  of  State  public  water 
supply  programs.  Today's  rule  would 
require  States  to  provide  additional 
information  to  EPA  within  the  context 
of  the  existing  special  report 
requirements  for  the  SWTR 
(§  142.15(c)(1))  on  microbial  densities  in 
the  source  water  and  the  resulting 
required  levels  of  treatment  for  each 
public  water  system  supplied  by  a 
surface  water  source  or  by  ground  water 
under  the  direct  infiuence  of  surface 
water. 

V.  Public  Notice  Language 

The  SDWA  (section  1414(c))  requires 
that  notices  of  violation  of  the  MCL  or 
treatment  requirement  for  a  specific 
contaminant  include  EPA-specified 
language  on  the  adverse  health  effects  of 
that  contaminant.  Requirements  for 
public  notification  are  found  in  40  CFR 
141.32.  In  this  notice.  EPA  is  proposing 
that  the  existing  language  for  violating 
the  treatment  technique  requirements  in 
Subpart  H  of  the  SWTR,  found  in  40 
CFR  141.32(e)(10),  not  be  changed.  This 
decision  is  based  on  EPA's  belief  that 
language  is  sufficiently  broad  to  include 
the  adverse  health  effects  from 
Cryptosporidium  exposure. 


VI.  Economic  Analysis 

A.  Cost  of  Proposed  Rule 

This  proposed  rule  would  result  in 
treatment  costs,  monitoring  costs,  and 
State  implementation  costs.  These  costs 
are  difficult  to  estimate  because  of 
uncertainty  in  the  number  of  systems 
that  would  have  to  improve  treatment 
and  the  extent  of  that  improved 
treatment.  This  information  would 
depend  primarily  on  the  results  of 
future  monitoring  under  the  ICR.  Under 
the  ICR,  systems  using  surface  water 
and  serving  10,000  people  or  more 
would  determine  raw  water  pathogen 
densities  and,  in  some  cases,  the 
efficiency  of  treatment  for  reducing 
pathogen  concentrations.  Given  the 
above  uncertainties,  the  cost  estimates 
can  now  only  be  addressed  in  the  most 
general  way,  across  a  wide  range  of 
possibilities. 

With  regard  to  treatment  costs,  if  ICR 
results  indicate  that  the  existing  SWTR 
ensures  adequate  levels  of  treatment  for 
most  systems,  then  minimal  additional 
treatment  costs  would  be  necessary. 
Regardless  of  whether  the  SWTR  is 
amended  to  require  higher  levels  of 
treatment,  at  least  some  systems  would 
be  expected  to  upgrade  existing  levels  of 
treatment  based  on  EPA  guidance  and 
ICR  monitoring  results.  Similarly,  some 
systems  might  reduce  existing  levels  of 
disinfection  upon  a  finding  that  their 
source  water  is  of  better  quality  than 
expected.  Also,  some  costs  will  be 
incurred  by  systems  correcting  for 
deficiencies  identified  through  the 
sanitary  survey  requirement. 

If  ICR  monitoring  indicates  that  many  ' 
source  waters  contain  considerably 
higher  pathogen  concentrations  than 
anticipated  under  the  SWTR,  then 
substantial  national  treatment  costs 
would  result  in  mitigating  the 
associated  health  risk.  These  costs  could 
involve  increasing  disinfection  contact 
time  or  dosage,  switching  to  stronger 
disinfectants,  or  improving  filtration 
efficiencies  through  upgrades  or 
installation  of  new  technologies. 

In  estimating  possible  costs  resulting 
from  an  ESWTR  EPA  assumed  that  (1) 
national  Giardia  density  in  source 
waters  are  represented  by  the  survey 
results  of  LeChevallier  et  al.  (1991a).  (2) 
all  systems  are  at  least  meeting  the 
treatment  requirements  of  the  existing 
SWTR,  (3)  some  systems,  as  indicated 
by  the  survey  results  of  LeChevallier  et 
al  (1991),  are  providing  higher  levels  of 
treatment  than  required  by  the  SWTR. 
(4)  systems  would  be  required  to 
provide  sufficient  treatment  of  their 
source  water  to  achieve  no  greater  than 
a  10  "  *  annual  risk  level  for  Giardia, 
based  on  the  dose-response  data  and 
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risk  assessment  n  lethodology  developed 
by  Rose  et  al.  (19'  )1)  and  Gnibbs  et  al. 
(1992),  (5)  additional  Giardia  reduction 
beyond  the  requifements  of  the  SVVTR 
to  achieve  the  10  ~*  risk  level  would  be 
achieved  solely  b  y  using  chlorine  as  the 
disinfectant  and  )roviding  additional 
disinfectant  cont  ict  time  (i.e.,  increasing 
the  CT  value  by  i  icreasing  the  contact 
basin  size).  (6)  w  ten  all  ancillary 
construction  cost  5  including  site- 
specific  factors  aj  e  taken  into  account, 
the  average  total  i  capital  cost  per  system 
is  twice  the  capit  il  cost  of  increasing  the 
size  of  the  contac  t  basin  alone.  Based  on 
the  assumptions  <  )f  Rose  et  al.  (1991) 
"and  Grubbs  et  al.  (1992),  EPA  calculates 
that  systems  wou  d  need  a  Giardia 
removal/inactiva  ion  level  of  3,  4,  5,  or 
6  logs  for  Giardia  concentrations  in  the 
source  water  of  <  I  cysts/100  L,  1-9 
cysts/100  L.  10-9  9  cysts/100  L,  and  100 
cysts/100  L  or  gr<  ater,  respectively. 

National  cost  e  itimates  for  systems  to 
comply  with  an  i  iterim  ESWTR  as 
described  above  <  re  provided  in  Table 
VI-1.  As  discuss*  d  in  Section  III.B  of 
this  preamble,  de  lending  upon  the 
criteria  that  are  p  omulgated  under  the 
interim  ESWTR,  iPA  also  intends  to 
propose  requiren  ents  for  systems 
serving  less  than  10.000  people,  under 
a  long-term  ESW  "R,  to  prevent  any 
undue  downside  microbial  risks  that 
might  otherwise  i  esult  while  systems  of 
this  size  achieve    ompliance  with  the 
Stage  1  D/DBP  ru  e.  Therefore.  Table 
Vl-1  also  include  5  cost  estimates  for 
systems  serving  1  sss  than  10,000  people, 
even  though  thes  i  costs  are  not 
attributed  to  the  interim  ESWTR. 

Table  VI-1  pre;  ents  the  additional 
contact  basin  cos  s  needed  for  twelve 
.system  size  categ  )ries  (population 
served);  for  each  ;ize  category,  the 
number  and  type  of  systems  affected 
(filtered  without  softening  or  filtered 
with  softening),  t  le  associated  total 
capital  costs,  and  the  associated  total 
annualized  costs.  In  this  calculation, 
operation  and  ma  intenance  costs  are 
assumed  to  be  ne  eligible  since  systems 
are  already  disini  jcting  and  most  of  the 
additional  inacti^  ation  could  be 
achieved  by  addi  ional  disinfectant 
contact  time.  Deti  ills  of  this  analysis  and 
other  assumption  s  are  described  in  the 
Regulatory  Impac  t  Analysis  for  the 
ESWTR  (EPA.  19  >4).  Under  this 
approach,  EPA  es  timates  that  the  capital 
and  annualized  c  )sts  nationwide  for 
systems  serving  a  t  least  10,000  people 
would  l>e  S3661 1  lillion  and  S391 
million,  respectiv  ely.  Using  the  same 
assumptions  for  s  ystems  serving  fewer 


than  10,000  people  would  result  in  an 
additional  $820  million  capital  costs 
and  $114  million  armualized  costs 
nationwide,  or  a  total  for  all  system 
sizes  of  $4481  million  in  capital  costs 
and  $504  million  in  annualized  costs. 

The  10  ~*  annual  risk  level  target  was 
used  as  an  example;  costs  for  achieving 
different  acceptable  risk  levels,  of 
course,  will  differ  considerably. 
Although  other  treatment  measures 
could  be  used  to  reduce  Giardia  levels, 
EPA  believed  that  the  national  cost 
based  on  providing  additional 
disinfectant  contact  time  is  probably 
representative,  on  average,  of  other 
modifications  that  systems  might 
implement.  The  Agency  chose  this 
methodology  for  estimating  costs 
because  it  was  the  most  simple. 
Moreover,  insufficient  data  prevents  the 
Agency  from  predicting  with  any 
reliabihty  the  mix  of  different 
technologies  systems  would  use  to 
comply.  EPA  recognizes  that  in  lieu  of 
expanding  contact  basin  size,  some 
systems  may  achieve  the  required 
Giardia  reductions  through  increased 
disinfectant  dosages,  improved 
sedimentation  and  filtration  efficiencies, 
or  use  of  a  stronger  disinfectant  such  as 
ozone.  Smaller  systems,  especially  those 
serving  fewer  than  1 ,000  people,  might 
use  cartridge  filters,  or  membrane 
technology  rather  than  additional 
contact  time  to  achieve  compliance  with 
the  long-term  ESWTR  and  other 
drinking  water  regulations  at  lower  cost. 
In  addition,  the  costs  for  utilities  to 
meet  the  D/DBP  regulations  (proposed 
elsewhere  in  today's  Federal  Register) 
are  not  necessarily  additive  with  the 
costs  for  utilities  to  meet  either  the 
interim  or  long-term  ESWTR.  For 
example,  systems  installing  membrane 
technology  to  comply  with  the  D/DBP 
rule  would  also  be  expected  through  use 
of  this  technology  to  comply  with  the 
ESWTR.  Use  of  technologies  other  than 
increasing  contact  basin  time  might  be 
more  feasible  and  less  expensive  for 
some  systems,  depending  on  site- 
specific  factors  (e.g.,  limited  availability 
of  land)  and  overall  treatment  objectives 
(e.g.,  meeting  other  regulatory 
requirements  such  as  the  D/DBR  rule). 

EPA  solicits  comment  on  how  many 
systems  might  use  these  alternative 
approaches  for  meeting  ESWTR 
requirements  and  whether  the  use  of 
such  technologies  would  lead  to 
substantially  different  cost  estimates. 
EPA  does  not  believe  there  are  sufficient 
data  to  predict  the  costs  for  reducing 
Cryptosporidium  to  a  desired  risk  level 


as  has  been  done  for  Giardia.  EPA 
soUdts  comment  on  what  approaches 
might  be  taken  for  estimating  national 
treatment  costs  for  systems  to  provide 
different  levels  of  Cryptosporidium 
removal  depending  on  Cryptosporidium 
densities  in  the  source  water.  Also,  EPA 
requests  comment  on  whether  it  is 
reasonable  to  assume  that  any  treatment 
changes  that  are  made  to  remove 
Cryptosporidium  would  also  remove 
Giardia,  thereby  not  duplicating  costs 
for  compliance. 

Table  VI-2  indicates  a  range  of 
estimated  increases  in  household  costs 
by  system  size  category  for  systems 
needing  to  achieve  an  additional  0.5  log 
to  3  log  reduction  of  Giardia  to  comply 
with  the  ESWTR  option  described 
above.  By  this  analysis  35  percent  of  the 
systems  would  not  be  required  to  make 
any  changes  in  treatment  and  would 
inciu-  no  costs.  For  the  interim  ESWTR, 
estimated  increases  in  household  costs 
for  systems  required  to  make  changes  in 
treatment  would  range  from  $11  to  $49 
per  household  per  year  in  the  smallest 
size  category  (serving  a  median 
population  of  15,000  people)  to  $3.1  to 
$24  per  household  per  year  in  the 
largest  size  category  (serving  a  median 
population  of  1,550,000  people). 

If  the  analyzed  criteria  for  the  interim 
ESWTR  were  extended  to  smaller 
systems  under  the  long-term  ESWTR, 
and  systems  used  additional 
disinfectant  contact  time  to  meet  such 
criteria,  increases  in  annuahzed 
household  costs  would  range  from  $360 
to  $1100  per  household  per  year  in  the 
smallest  size  category  (serving  a  median 
population  of  57  people)  to  $27  to  $85 
per  household  per  year  in  systems  with 
a  median  population  of  5,500.  As  stated 
above,  EPA  believes  that  smaller 
systems  should  be  able  to  use  a  more 
economic  treatment  alternative  than 
additional  disinfectant  contact  time. 

EPA  sohcits  comment  on  whether  the 
system  level  costs  to  achieve  the 
different  log  reductions  indicated  in 
Table  Vl-2  by  disinfection,  or  other  • 
means,  are  reasonable  and  accurate. 

Table  VI-3  indicates  the  estimated 
labor  effort  by  the  number  of  full  time 
employees  (FTEs),  hours,  and  dollar 
costs  for  States  to  implement  the  interim 
ESWTR.  If  systems,  rather  than  the 
State,  were  to  fund  some  or  all  sanitary 
surveys,  then  State  costs  would  be 
reduced  accordingly.  Further  details  of 
this  analysis  are  available  in  the 
Regulatory  Impact  Analysis  (EPA,  1994) 


Table  Vl-l— Estimated  National  Contact  Basin  Costs  for  Enhanced  SWTR 


- 

Population 
per  system 

Cost  estimates  t>ased  on  additional  disinfectant  contact  tiasin  size' 

Number  of  affected  systenro 

Total  capital  cost  (MS) 

Total  annualized  cost  (MS) 

System  size  category 

Filtering  systems 

Filtering  systems 

Filtering  systems 

W/out 
soft 

W/soft 

Total 

W/out 
soft 

W/soft 

Total 

W/out 
soft 

W/soft 

Total 

1  

2 

3 

4 

5 

6 

7 

25-100 

101-500 

501-1 K 

1K-3.3K 

3.3K-10K 

10K-25K 

25K-50K 

50K-75K 

75K-100K 

100K-500K 

500K-1M 

1M-*- 

493 

454 

415 

586 

627 

291 

167 

77 

63 

88 

22 

9 

8 
13 
47 
61 
104 
67 
42 
24 

7 
24 

5 

1 

501 

467 

462 

647 

731 

358 

209 

101 

70 

112 

27 

10 

22 

42 
86 
200 
360 
330 
340 
230 
25Q 
620 
600 
460 

0.5 
1.4 

12 

24 

72 

94 
110 

92 

37 
230 
170 

97 

23 
43 
98 
224 
432 
424 
450 
322 
287 
850 
770 
557 

4 
8 
16 
25 
45 
34 
36 
24 
26 
67 
64 
50 

0.09 

0.3 

2 

3 

9 
10 
12 
10 

4 
25 
18 
11 

4 
8 

18 
28 
54 
44 
47 
34 
30 
92 
83 
60 

8 

9 ; 

10 

11  

12 

Totals: 

Interim    Rule    (Sys- 
tems >  10K). 

Long-Term  Rule  (All 
Systems). 

716 
3.290 

170 

404 

887 
3.694 

2830 
3.540 

831 
941 

3661 
4.481 

302 

401 

88 
103 

391 
504 

Notes: 

'  Cost  estimates  were  developed  on  the  basis  of  the  following  assumptions:  1 )  35  percent  of  surface  water  systems  currently  meet  ESWTR  in- 
activation  requirements  (based  on  LeChevallier  et  al..  1991);  2)  the  amount  of  additional  inactivation  required  by  systems  that  do  not  currently 
meet  ESWTR  requirements  is  based  on  the  distribution  of  source  water  Giardia  concentrations  in  the  LeChevallier  data;  and  3)  the  additional 
basin  volume  is  based  upon  CT  requirements  of  the  SWTR  guidance  document  with:  pH  =  8  (non-softening)  or  9  (softeninq)  t,o  •  t.h„^,..,  =  07 
temperature  =  5  °C.  and  Cl.  residual  =  1  mg/l.  f-  i  »/         v  -»,,   ,u     ,hc,«:„..i     u.-, 

Table  Vl-2— Estimated  Increases  in  Annual  Houshold  Costs  for  Systems  Expanding  Contact  Basin  Size  to 

Meet  an  Enhanced  SWTR  2 


Median  pop. 

Total  household  costs.  S/hh/yr^ 

Cat. » 

Filter* 

Filter  and  Soften* 

Min 

Avg' 

Max 

Min 

Avg' 

Max 

1   ; , 

57 

225 

750 

1.910 

5.500 

15.000 

35,000 

60.000 

88.100 

175.000 

730.000 

1 .550.000 

360 

170 

88 

36 

27 

11 
7.9 
6.6 
6.1 
5.1 
3.5 
3.1 

420 
200 
120 
52 
28 
15 
12 
10 
8.8 
8.5 
6.7 
6.0 

960 

450 

310 

110 

67 

40 

30 

26 

24 

24 

20 

18 

430 
200 
110 
43 
30 
13 
10 
8.8 
7.5 
6.6 
4.7 
4.2 

500 
240 
150 

59 

34 

19 

15 

13 

12 

11 
9.1 
8.2 

1.100 

540 

350 

130 

85 

49 

39 

34 

32 

33 

27 

24 

2 :. •    ; 

3 

4 

5 .->. 

6 

7 

8  

9 

10  .^ : 

11 

12  

Notes: 

'  Costs  assume  that  35  percent  of  systems  currently  meet  ESWTR  requirements  (LeChevallier  et  al..  1991)  and  therefore  do  not  require  con- 
tact basin  modifications. 

^Assumes  Giardia  and  level  of  treatment  distributions  per  LeChevallier  et  al,  1991  are  nationally  representative  of  arithmetic  averages,  and 
that  systems  under  ESWTR  are  required  to  provide  additional  disinfection  inactivation  to  meet  a  less  than  1/10.000  annual  infection  rate  at  the 
first  customer  calculated  according  to  the  Giardia  infectivity  dose  response  curve  of  Rose  et  al.  (1991). 

3  Household  costs  represent  costs  for  affected  systems.  Minimum  costs  are  based  on  costs  for  systems  requiring  additional  0.5  log  inactivation 
while  maximum  costs  are  based  on  requiring  an  additional  3-log  inactivation.  Average  costs  are  based  on  distribution  of  costs  for  achieving  dif- 
ferent inactivations  based  on  data  by  LeChevallier  et  al.  (1991). 

*  Contact  basin  size  dependent  upon  chlorine  residual.  pH  and  temperature.  Contact  basin  costs  will  increase  if  chlorine  residual  or  tempera- 
ture decrease  or  if  pH  increases.  For  non-softenjng  systems  ("Filter"  and  "Unfitt")  pH=8.  temperature=5  "C.  and  chlorine  residual=1  mg/L.  For 
softening  systems  ("Soften").  pH=9.  temperature=5  °C,  and  chlorine  residual=1  mg/L. 
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Table  N  1-3.— Interim  Enhanced  Surface  Water  Treatment  Rule  State  Program  Costs  Model 


variable 


Regulation  Adoptior 

menL 

Review  Plans  and  S  sees 
Log  Removal  Deten  lination 


Subtotal  {*)  . 
StaH  Training  (Rule 
Sanitary  Surveys  ' . 


Total  

Average  Annual  Co^  over  3.5  years* 


Federal  Register  /  Vol.  59,  No.  145  /  Friday,  July  29,  1994  /  Proposed  Rules 


and  Program  Develop- 


3pecific) 


Default  assumptions 


0.5  FTE  per  State 


10  days/large  system 

3  days  per  surface  water  system 


10  days  per  technical  FTE=f(x)  

5  days/lg.  sysVsurvey;  2  days/sm.  sys7sur- 
vey. 


112 

19 


0 
79 


National  burden 


InFTEs 


28.0 

'N/A 
19.0 


47 

2.1 
78.7 


128 
37 


In  hours 


47,040 

'N/A 
31,958 


78.998 

3,591 

132.147 


214.736 
61,353 


Cost 


$1,540,000 

'N/A 
1,046,250 


2,586,250 

117.557 

4.326.250 


7.030,057 
2,008,588 


'  Costs  for  reviewtig  plans  and  specifications  for  the  ESWTR  are  counted  as  a  joint  activity  undertaken  with  the  same  step  of  imptementioq 
the  Stage  1  DBP  RiJe  and  are  included  in  the  DBP  Rule  RIA.  f-         t-  -» 

*  Total  cost  and  burden  are  divided  tjy  3.5  years,  the  time  between  prorDulgation  of  this  rule  and  the  final  ESWTR. 
3  Recordkeeping  hLrden  is  assumed  to  equal  approximately  2%  of  the  Ixirden  shown  (i.e.  approximately  1.6  FTEs.  2,640  hours,  S86,G00). 


B.  Benefits  of  Proi  >osed  Rule 

The  level  of  red  iiction  of  waterbome 
illness  resulting  &om  implementation  of 
this  rule  will  larg<  ly  depend  on  the 
particular  option(: ;]  promulgated.  Even 
if  EPA  could  pred  ct  the  most  suitable 
option(s),  the  Age  icy  cannot  yet  predict 
the  number  of  illnesses  avoided  until 
more  data  become  available.  EPA 
anticipates  that  m  ich  of  such  data, 
particularly  on  na  ional  pathogen 
occurrence  and  e?<isting  treatment 
levels,  will  becom  e  available  under  the 
forthcoming  ICR. 

With  the  limite<  available  data.  EPA 
has  used  a  disinfe  :tion  byproducts  risk 
assessment  model  (DBPRAM)  to 
estimate  potential  risks  from  Giardia 
that  might  result  f  om  systems 
complying  with  d:  fferent  DBP  standards 
both  with  the  exis  ing  SWTR  and  an 
ESWTR  (Grubbs  e  al  1992;  Regli  et  al 
1993;  Cromwell  et  al  1992).  In  this 
analysis.  EPA  assi  med  that  the  ESWTR 
would  require  sysi  ems  to  remove/ 
inactivate  Giardia  by  3.  4.  5.  or  6  logs 
if  the  Giardia  cone  entrations  in  the 
source  water  were  <1  cysts/ 100  L,  1-9 
cysts/100  L.  10-9«  cysts/100  L.  and  100 
cysts/100  L  or  moi  e,  respectively.  This 
assimiption  is  con  listent  with  current 
EPA  guidance  (EP  K,  1991a). 

Because  of  the  li  mited  data,  EPA  used 
the  DBPRAM  only  for  the  category  of 
surface  water  syst<  ms  that  serve  at  least 
10,000  people  and  practice  coagulation, 
sedimentation.  an(  filtration,  but  do  not 
soften  the  water.  Collectively  this  group 
of  systems  provide  s  water  to  about  103 
million  people. 

EPA  assumed  as  part  of  the  inodeling 
effort  that  (1)  Gian  ha  densities  in  source 
waters  in  the  U.S.  ire  represented  by  the 
survey  data  of  LeC  levallier  et  al. 
(1991a),  (2)  system  s  are  using,  or  will 
use,  the  least  expe  isive  technologies  to 
comply  with  the  S  iVTR  and  existing 


TTHM  standard,  and  (3)  systems 
comply  only  minimally  with  both  the 
SWTR  (i.e..  provide  a  3-log  removal/ 
inactivation  of  Giardia  cysts  and 
maintain  a  disinfectant  residual 
throughout  the  distribution  system)  and 
the  existing  TTHM  standard.  Using 
these  assumptions,  the  model  predicts 
that,  without  revising  the  SWTR.  several 
hundred  thousand  people  would 
become  infected  by  Giardia  each  year. 
These  predicted  risks  may  be 
signiRcantly  overstated  because  many 
systems  currently  appear  to  provide 
more  treatment  than  is  minimally 
required  under  the  SWTR  (LeChevallier 
et  al..  1991b).  Also,  concentrations  of 
Giardia  cysts  in  source  waters  in  the 
U.S.  may  be  significantly  less  than  those 
indicated  by  the  survey  results  of 
LeChevaUier  et  al.  (1991a).  which  did 
not  cover  all  geographical  locations. 

The  DBPRAM  also  predicted  that,  in 
the  absence  of  any  revision  to  the 
SWTR.  as  the  hypothetical  MCL  for 
DBPs  decreases  (i.e.,  either  for  TTHMs 
or  the  sum  of  five  haloacetic  acids),  the 
incidence  of  Giardia  infection 
significantly  increases.  One  reason  for 
this  result  is  that  lower  MCLs  would 
lead  systems  to  use  more  efficient 
precursor  removal  technologies, 
resulting  in  a  lower  disinfectant  demand 
in  the  water.  Therefore,  since  less 
disinfectant  is  necessary,  a  lower  CT 
value  may  result  at  the  first  customer. 
Without  the  removal  of  DBP  precursors 
(or  associated  disinfectant  demand), 
systems  would  need  to  maintain  a 
higher  CT  value  at  the  first  customer  to 
maintain  a  disinfectant  residual 
throughout  the  distribution  system. 

A  second  reason  why  the  predicted 
incidence  of  Giardia  infection  increases 
as  the  MCL  for  DBPs  is  lowered  is  that 
the  model  assumes  that  many  systems 
would  switch  to  chloramine  as  a 


residual  disinfectant,  or  to  ozone 
followed  by  chloramine,  to  limit  the 
formation  of  chlorinated  DBPs. 
Chloramine  is  a  weaker  disinfectant 
than  chlorine  and  consequently  would 
result  in  less  Giardia  inactivation. 
Similarly,  the  model  also  assumes  that 
if  a  system  were  to  switch  to  ozone  for 
primary  disinfection,  followed  by 
chloramine,  the  system  would  provide 
only  enough  disinfection  to  inactivate 
0.5  logs  of  Giardia  to  minimally  meet 
the  SWTR  (assuming  that  2.5  log  of 
Giardia  removal  is  achieved  by  physical 
means).  This  latter  assumption  may 
underestimate  the  actual  level  of 
Giardia  inactivation  that  a  system 
would  likely  provide,  since  for  a 
relatively  small  increase  in  cost 
compared  to  that  for  ozone  installation, 
the  system  could  achieve  (by  increasing 
the  ozone  dose  or  contact  time)  a 
significantly  greater  level  of  inactivation 
than  the  3-log  reduction  specified  by  the 
SWTR  for  Gjard/a. 

The  DBPRAM  also  predicts  that  under 
more  stringent  DBP  standards,  if  such 
systems  were  to  only  minimally  meet 
the  SWTR,  the  incidence  of  waterbome 
disease  outbreaks  would  significantly 
increase  in  systems  with  the  worst " 
quality  source  waters  (but  apparently 
not  in  those  with  good  quality  source 
waters)  (Grubbs  et  al..  1992;  Regli  et  al., 
1993).  In  its  modeling  effort,  EPA 
defined  waterbome  disease  outbreaks 
(epidemic  disease)  as  one  in  which  at 
least  1%  of  the  population  became 
infected  (conservatively  used  as  an 
indicator  for  illness)  within  a  3G-day 
period;  this  definition  was  used  because 
EPA  believes  that  at  incidence  loweh 
than  1%  health  authorities  are  generally 
not  aware  that  an  outbreak  is  in 
progress,  unless  the  disease  is  typically 
very  debilitating  or  life-threatening. 
According  to  Harrington  et  al.  (1985). 
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the  total  cost  of  disease  avoidance 
behavior,  such  as  boiling  or  purchase  of 
bottled  water  by  the  entire  community, 
during  an  outbreak  far  exceeds  the  total 
cost  of  treating  the  illness. 

The  DBPRAM  predicts  that  ESWTR 
compliance,  as  described  above,  would 
result  in  no  more  than  a  few  hundred 
infections  caused  by  waterbome  Giardia 
per  year  per  100  million  people.  This  is 
several  hundred  thousand  cases  fewer 
than  predicted  in  the  absence  of  an 
ESWTR.  In  the  absence  of  more  data  and 
for  the  purpose  of  simplicity,  the  ipodel 
assumes  that  systems  would  use  the 
arithmetic  mean  (based  on  LeChevallier 
et  al.,. 1991a)  to  calculate  pathogen 
densities,  and  use  the  coldest  water 
temperature  and  maximum  flow  rate 
(design  rate)  to  determine  disinfection 
conditions  at  which  plants  would 
operate.  Use  of  the  arithmetic  mean  may 
underestimate  the  predicted  risk  since 
values  above  the  mean  may  result  in  a 
greater  number  of  infections  than  values 
below  the  mean. 

In  contrast,  using  the  design  flow  rate 
throughout  the  year  for  model 
predictions  overestimates  the  predicted 
risk,  because  the  flow  rate  should  be 
significantly  less  during  colder  weather, 
which  would  result  in  longer  contact 
times  and  greater  CT  values,  and 
therefore  greater  inactivation  of  Giardia 
than  if  the  system  operated  under 
design  flow  conditions  during  this 
period.  In  addition,  use  of  the  coldest 
water  temperature  throughout  the  year 
for  model  predictions  also  overestimates 
the  predicted  risk,  because  disinfectants 
are  more  effective  at  warmer  water 
temperatures  for  a  given  CT.  In  the 
absence  of  more  data,  EPA  cannot 
determine  whether  the  model 
assumptions,  collectively,  may 
significantly  bias  the  model  predictions. 
EP.\  solicits  comment  on  this  issue  and 
.requests  suggestions  on  how  EPA  can 
improve  the  assumptions  in  the  model, 
based  upon  data  collected  under  the  ICR 
(59  FR  6332;  proposed  February  10. 
1994). 

The  model  also  predicts  that  if 
systems  complied  with  an  ESWTR.  no 
waterbome  disease  outbreaks  (as 
defined  above)  attributed  to  Giardia 
would  occur.  Since  Giardia  is  more 
resistant  to  disinfection  than  most  other 
pathogens  [Cryptosporidium  being  a 
notable  exception).  EPA  assumes  that 
the  incidence  of  waterbome  disease 
caused  by  other  pathogens  would  also 
be  substantially  reduced. 

The  disease,  giardiasis,  causes  a 
gastrointestinal  disorder  that  may  be 
mild  or  severe  and  incapacitating,  and 
that  generally  lasts  from  one  to  four 
weeks.  Although  mortality  is  very  low 
(0.0001%),  some  patients,  including 


otherwise  healthy  individuals,  require 
hospitalization  (about  4600  annually) 
(Bennett  et  al..  1987;  Addiss  and 
Lengerich,  1994).  An  individual  with 
giardiasis  typically  has  one  or  more  of 
the  following  symptoms:  diarrhea, 
cramps,  abdominal  distress,  flatulence, 
fatigue,  vomiting,  chills,  fever,  and 
marked  weight  loss.  In  one  study  of  105 
stool-positive  cases  of  travelers 
returning  to  the  U.S..  39  percent  had 
mild  symptoms.  41  percent  had 
moderate  sy-mptoms,  6.7  percent  had 
incapacitating  or  severe  symptoms,  and 
13.3  percent  had  no  symptoms  (Wolfe. 
1990).  All  age  groups  are  affected.  The 
average  time  between  infection  and  the 
onset  of  disease  is  about  two  weeks, 
although  this  may  vary  considerably. 
Chronic  cases  that  persist  for  months  or 
longer  are  not  uncommon. 

In  the  original  SWTR  Regulatory 
Impact  Analysis  (EPA.  1989a),  the 
estimated  economic  cost  associated  v\  ith 
waterbome  giardiasis  was  based  on  a 
study  of  costs  incurred  during  an 
outbreak  of  waterbome  giardiasis  in 
1983  that  occurred  in  Scranton. 
Pennsylvania  (Harrington,  et  al.,  1985). 
In  this  study,  the  investigators  estimated 
that  the  medical  cost  and  the  cost  of 
time  lost  from  work  associated  with  the 
outbreak  was  in  the  range  of  $1245  to 
$1878  per  case  (1984  dollars).  The  lower 
cost  values  the  time  loss  for  * 

homemakers,  retired  persons,  and 
unemployed  persons  as  zero,  while  the 
higher  cost  values  the  time  loss  for  these 
people  at  the  average  wage  rate. 

Tne  above  estimate  was  based  on  the 
results  of  a  survey  of  370  people  who 
had  "confirmed"  cases  of  giardiasis,  i.e.. 
a  positive  stool  sample.  EPA  assumed  in 
the  einalysis  that  the  costs  associated 
with  confirmed  cases  are  representative 
of  the  costs  associated  with  those  who 
had  symptoms  of  giardiasis,  but  where 
no  stool  sample  was  examined,  since 
medical  costs  (minus  the  cost  for  a  stool 
specimen  examination)  and  cost  for 
time  lost  from  work  should  be  similar 
when  symptoms  are  similar. 

The  $1245-$1878  estimate  above  does 
not  take  into  account  fatalities 
associated  with  waterbome  disease. 
According  to  Bennett  et  al.  (1987),  about 
0.1  percent  of  cases  of  waterbome 
disease  are  fatal.  Although  these 
investigators  estimate  that  the  mortality 
rate  for  giardiasis  is  much  lower  than 
0.1  percent,  EPA  believes  that  control  of 
Giardia  will  also  control  other 
waterbome  disease  agents  that  have  a 
higher  mortality  rate  than  Giardia. 
Therefore,  by  omitting  the  risk  of 
mortality  associated  with  waterbome 
disease,  EPA's  analysis  may  represent  a 
significant  underestimate  of  the 
benefits.  In  addition,  EPA's  analysis  did 


not  consider  benefits  associated  with 
avoiding  the  economic  and 
psychological  costs  to  the  affected 
community  (including  businesses  and 
government)  associated  with  a 
waterbome  disease  outbreak,  nor  did  it 
consider  the  benefits  of  additional 
public  confidence  in  an  enhanced  water 
supply.  These  benefits  were  not 
considered  in  the  analysis  because  pf 
the  difficulty  of  quantifying  them. 

Adjusting  the  $1878/case  value  for 
inflation  (through  1993),  and  including 
a  factor  for  willingness-to-pay,  EPA 
estimates  the  benefit  would  be  $3,000 
per  Giardia  infection  avoided.  Using 
this  estimate,  the  400.000  to  500.000 
Giardia  infections  per  year  that  could  be 
avoided  in  large  surface  water  systems 
would  have  an  economic  value  of  $1.2 
to  $1.5  billion  per  year.  This  suggests 
that  the  benefit  nationwide  of  avoiding 
Giardia  infections  in  large  systems  is  as 
much  as  three  or  four  times  greater  than 
the  estimated  $391  million  national  cost 
per  year  to  provide  additional 
disinfectant  contact  time. 

At  a  household  level,  the  Interim 
ESWTR  would  impose  costs  ranging 
from  $11-  $49/household/year  in 
systems  serving  15,000  people  to  $3- 
$24/household/year  in  systems  serving 
1,550,000.  Household  costs  are  a  useful 
guide  for  examining  cost-benefit 
tradeoffs,  because  they  are  easier  to 
understand  in  assessing  the  public's 
willingness  to  pay  for  a  more  stringent 
rule.  EPA  does  not  believe  that  the 
household  costs  predicted  by  this 
analysis  represents  an  unreasonable 
premium  for  the  systems  affected  by  the 
Interim  ESWTR.  considering  the  nature 
of  microbial  risk. 

There  are  at  least  three  approaches  for 
e.xamining  the  tradeoff  between  costs 
and  benefits.  One  approach  is  to 
determine  the  cost  of  the  ESWTR  alone. 
In  a  second  approach,  EPA  could  use 
the  combined  cost  of  the  SWTR  and 
ESWTR,  since  customers  of  many  water 
systems  are  already  paying,  or  will  soon 
be  paving,  an  extra  pre.Tiium  for 
microbial  protection  as  a  result  of  the 
original  SWTR.  If  this  second  approach 
is  used  (the  most  exper.sive  estimate  of 
ESWTR  cost),  and  if  the  cost  of  the 
original  SWTR  is  adjusted  for  inflation 
and  factored  into  the  above  analysis,  the 
overall  ratio  of  benefits  to  costs  would 
still  be  about  a  break-even  proposition. 
Household  costs  would  be  significantly 
higher  for  previously  unfiltered  systems 
and  modestly  higher  for  previously 
filtered  systems.  In  the  third  approach. 
EPA  could  assume  that  a  large  share  of 
the  cost  of  an  ESWTR  should  be  borne 
by  the  DBP  rule,  since  the  treatment 
changes  needed  to  meet  more  stringent 
DBP  regulations  may  increase  the 
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pathogen  risk  th(  t  the  ESWTR  must 
address. 

The  accovuitin  5  difficulty  of  sorting 
between  microbi  d  and  DBF  costs  will 
become  even  mo  re  complicated  later  in 
developing  the  L  jng-Term  ESWTR. 
which  will  covei  small  systems. 
Household  costs  for  providing 
additional  disinf  jctant  contact  time  in 
small  systems  an  1  significantly  greater 
them  those  for  lh(  1  larger  systems. 
However,  it  is  nc  t  clear  that  small 
systems  will  cho  )se  to  meet  the  Long- 
Term  ESWTR  by  increasing  the  contact 
time.  Such  optio  )s  as  small  scale 
membrane  treatn  lent  systems  may 
provide  a  more  e  :onomical  means  of 
meeting  both  mi(  robial  and  DBF 
treatment  requin  ments  simultaneously. 
In  that  case,  the  i  microbial  and  DBF- 
related  control  c<  sts  would  be  truly 
indistinguishabU  from  each  other. 

A  similar  anal]  sis  to  the  one 
described  above  or  Giardia  is  not  yet 
feasible  for  Crypl  osporidium  because  of 
much  greater  dat  t  deficiencies.  The 
analysis  of  natio:  al  benefits  for  the 
different  ESWTR  options  must  remain 
highly  speculative,  even  for  Giardia, 
luitil  more  data  become  available.  EPA 
intends  to  develo  p  a  more  complete  cost 
and  benefit  analji  sis  for  the  different 
ESWTR  options  tased  on  data  generated 
under  the  ICR  an  i  complementary 
research.  This  an  ilysis  would  examine 
the  costs  of  the  v  irious  treatment 
options  indicatec  in  Section  IIIE  above, 
using  various  sta  istical  approaches  to 
calculate  pathogen  densities  (e.g.,  mean 
value  versus  QOtt  percentile  value), 
acceptable  risk  le  vels,  pathogen 
infectivities,  and  various  assumptions 
about  the  analyti(  lal  methods  (e.g.,  cyst/ 
oocyst  viability,  aercent  recovery)  and 


include  a  broadei 


benefits.  EPA  int(  nds  to  present  such 
analysis  in  a  Notice  of  Availability  in 
the  Federal  Regis  ler  by  November  1995. 
This  Notice  will  i  ndicate  the  basis  for 
EPA"s  preferred  E  SWTR  option(s)  and 
solicit  comment  en  the  appropriateness 
for  promulgating  this  option(s)  as  part  of 
the  interim  ESW  H.  EPA  solicits 
comment  on  appi  caches  that  can  be 
used  for  this  anal  /sis. 


VII.  Other  Statul4ry 

A.  Executive  Ordi  t 


Under  Executi\ie 
51735  (October  4 
must  determine 
action  is  "signi 
subject  to  OMB 
requirements  of  t 
The  Order  define!  1 
regulatory  action' 
to  result  in  a  rule 


discussion  of  the 


Requirements 

12866 


Order  12866  (58  PR 
1993)).  the  Agency 
V  hether  the  regulatory 

'  and  therefore 
rdview  and  the 
le  Executive  Order, 
"significant 
as  one  that  is  likely 
that  may: 


(1)  Have  an  annual  e^'ect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  will  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  602  et  seq.,  requires  EPA  to 
explicitly  consider  the  effect  of 
profyjsed  regulation  on  small  entities. 
By  policy.  EFA  has  decided  to  consider 
regulatory  alternatives  if  there  is  any 
economic  impact  on  any  number  of 
small  entities.  The  Small  Business 
Administration  defines  a  "small  water 
utility"  as  one  which  serves  fewer  than 
3,300  people. 

The  proposed  rule  is  consistent  with 
the  objectives  of  the  Regulatory 
Flexibility  Act  because  it  will  not  have 
any  economic  impact  on  any  small 
entities.  Except  for  the  sanitary  survey 
requirement,  which  EPA  beheves  will 
be  conducted  by  States,  the  rule  would 
only  apply  to  systems  serving  at  least 
10,000  people.  Therefore,  the  Agency 
believes  that  this  notice  would  have  no 
adverse  effect  on  any  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  270.32)  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Information  Policy  Branch  (MC:2136). 
EPA,  401  M  SUwt.  SW.  Washington.  DC 
20460,  or  by  calling  (202)  260-2740. 


The  reporting  and  recordkeeping 
burden  for  this  proposed  collection  of 
information  will  be  phased  in  starting  in 
1997.  The  specific  burden  anticipated 
for  each  category  of  respondent,  by  year, 
is  shown  below: 

1997 

Public  Water  Systems — monitoring  and 
reporting 

Hours  per  respondent:  0 

Total  hoius:  0 
Public  Water  Systems — recordkeeping  . 

Hours  per  respondent:  0 

Total  hours:  0 
State  Program  Costs — reporting 

Hours  per  respondent:  1 ,599 

Total  hours:  89,518 
State  Program  Costs — recordkeeping 

Hoius  per  respondent:  16 

Total  hours:  904 

1998 

Public  Water  Systems — monitoring  and 
reporting 

Hours  per  respondent:  0 

Total  hours:  0 
Public  Water  Systems — recordkeeping 

Hours  per  respondent:  0 

Total  hoius:  0 
State  Program  Costs — reporting 

Hours  per  respondent:  1,149 

Total  hours:  64.337 
State  Program  Costs — recordkeeping 

Hours  per  respondent:  12  . 

Total  hours:  650 

1999 

Public  Water  Systems — monitoring  and 
reporting 

Hours  per  respondent:  0 

Total  hours:  0 
Public  Water  Systems — recordkeeping 

Hours  per  respondent:  0 

Total  hours:  0 
State  Program  Costs — reporting 

Hours  per  respondent:  699 

Total  hours:  39.157 
State  Program  Costs — recordkeeping 

Hours  per  respondent:  7 

Total  hours:  396 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biuden,  to 
Chief,  Information  Policy  Branch 
(MC:21 36).  EPA.  401  M  Street,  SW, 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OPM,  Washington.  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

D.  Science  Advisory  Board,  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human  Services 

In  accordance  with  section  1412  (d) 
and  (e)  of  the  SDWA,  EPA  consulted 


with  the  Science  Advisory  Board, 
National  Drinking  Water  Advisory 
Council,  and  Secretary  of  Health  and 
Human  Services  and  requested  their 
cnnments  in  developing  this  rule. 

E.  Consuhaticn  Wiih  State,  Local,  and 
Tribal  Governments 

Two  Executive  Orders  (E.O.  12875» 
Enhancing  Intergovernmental 
Partnerships,  and  E.0. 12866, 
Regulatory  Planning  and  Review) 
explicitly  require  Federal  agencies  to 
consult  with  State,  local,  and  tribal 
entities  in  the  development  of  rules  and 
policies  that  will  affect  them,  and  to 
document  what  they  did,  the  issues  that 
were  raised,  and  how  the  issues  weie 
addressed. 

As  described  in  Section  I  of  today's 
rule.  SDWA  Section  1412  requires  EPA 
to  promulgate  NPDWRs,  to  review  each 
NPDWR  every  three  years,  and  to  revise 
it  as  appropriate.  In  1989,  EPA  issued 
the  SWTR,  in  accordance  with  SDWA 
SecUon  1412(b)(7)(C).  That  rule  went 
into  efiiBct  in  1991.  That  rule  has  siiice 
been  reviewed  and  is  being  r&proposcd 
today. 

This  proposal,  which  pertains  only  to 
systems  serving  more  than  10,000 
persons,  contains  several  options  for 
final  promulgation.  Depending  on  the 
option  selected,  PWSs  with  poorer 
quality  source  waters  may  need  to 
remove  microbiological  C(»itaminant5 
above  levels  currently  required  under 
the  SWTR.  PWSs  may  also  be  required 
to  treat  for  Cryptosporidium.  There  are 
ciurently  insufficient  data  to  develop  an 
annual  cost  estimate  of  compliance  with 
this  rule. 

In  1992.  EPA  considered  entering  into 
a  negotiated  rulemaking  on  a  related 
Disinfectant/Disinfection  By-Products 
rule  primarily  because  no  clear  path  for 
addressing  all  the  major  issues 
associated  with  the  D/DBP  rule  was 
apparent.  EPA  hired  a  fiacilitator  to 
explore -this  optiou  with  external 
stakeholders  and.  in  November  1992, 
decided  to  proceed  writh  the  negotiation. 
The  18  negotiators,  including  EPA,  met 
from  November  1992  until  June  1993  at 
which  time  agreement  was  reached  on 
the  content  of  the  D/DEP  proposed  rule. 
That  rule  is  proposed  elsewhore  in 
today's  Federal  Register.  During  the 
negotiations,  the  n^oHators  identified 
the  possible  need  for  a  companion  rule 
on  surface  water  treatment.  The  purpose 
o!  the  companion  rule  was  to  guard 
aga.-nst  the  possibility  of  increasing 
microbial  risk  while  controlling  for 
disinfectant/disinfection  byproduct  risk. 
The  contents  of  today's  proposed 
regulatory  and  preamble  language  for 
enhanced  sm£ace  water  treatment  have 
been  agreed  to  by  the  17  negotiators 


who  reawined  at  the  table  through  June 
1993.  A  summary  of  those  negotiations 
is  contained  in  Section  II. 

The  negotiators  included  persons 
representing  State  and  local 
governments.  At  the  table  were: 

(1)  Association  of  Stale  Drinking 
Water  Administrators,  a  group 
rep.-esenling  state  government  officials 
responsible  for  implementing  the 
regulations, 

(2)  Association  of  State  and  Territorial 
Health  Officials,  a  group  representing 
statewide  public  health  interests  and  the 
need  to  balance  spending  on  a  variety  of 
health  priorities. 

(3)  National  Association  of  Regulated 
Utilities  Commissioners,  a  group 
representing  funding  concerns  at  the 
state  level. 

(4)  National  Association  of  County 
Health  Officials,  a  group  representing 
local  government  general  public  health 
interests.  . 

(5)  National  League  of  Qties,  a  group 
representing  local  elected  and 
appointed  officials  resp^onsible  for 
balancing  spending  needs  across  all 
government  services, 

(6)  National  Association  of  Slate 
Utility  Consumer  Advocates,  a  group 
rppreseiiUng  consumer  interests  at  the 
state  level,  and 

(7)  National  Consumer  Law  Center,  a 
group  representing  consumer  interests 
at  the  local  level. 

In  addition,  several  associations 
representing  public  municipal  and 
investof-owned  water  systems  also 
served  on  the  committee. 

As  part  of  the  i}egotiation  process, 
each  of  these  representatives  was 
rrssponsible  for  obtaining  endorsement 
from  their  respective"organi?ation  on 
the  positions  they  took  at  the 
negotiations  and  on  the  final  signed 
agreement.  During  the  negoliations.  the 
group  heard  fiDm  many  other  parties 
who  attended  the  public  negotiatfons 
and  wpre  invited  to  express  their  views. 
As  is  true  with  any  negotiation,  all  sides 
presented  initial  positions  which  were 
ultimately  modified  to  obtain  consensus 
from  all  sides.  However,  all  parties 
mentioned  above  sign*^!  the  final 
agreement  on  behalf  of  their 
associations.  This  agreement  refle».ied 
basic  consensus  that  the  possible  cost  of 
the  rule  would  be  offset  by  its  public 
health  benefits  and  its  promotion  of 
responsible  drinking  water  treatment 
practices. 

The  only  original  negotiator  who  did 
not  sign  the  agreement  left  the 
negotiations  in  March  1993.  That 
negotiator  represented  the  National 
Rural  Water  Association  (NRWA).  a 
group  representing  primarily  small 
public  and  private  water  systems.  At  the 


time  that  group  left  the  negotiaticHis, 
they  were  objecting  to  the  cost  of  the  D/ 
DBF  rule,  which  applies  to  all  system 
sizes.  Except  for  a  sanitary  survey 
requirement  that  EPA  believes  will  be 
conducted  by  States,  the  interim 
ESWTR  would  only  apply  to  systems 
serving  greater  than  10.000  persons  and 
thus  does  not  affect  NRWA  members. 
Earlier  in  the  negotiations.  NRWA 
accepted  the  posititm  that  any  control  of 
disinfectants  and  disinfection  by- 
products should  not  come  at  the 
expon.se  of  decreased  projection  from 
microbial  contamination.  The  NRWA 
position  that  small  systons  should  meet 
a  less  stringent  trihaloraethane  standard 
than  larger  systems  was  rejected  by  the 
remaining  negotiators,  several  of  whom 
also  represent  small  water  systems. 

The  contents  of  today's  proposed  rule 
has  been  available  to  the  public  for 
several  months  as  part  of  the  regulatory 
npgotiation  signature  process.  EPA  has 
briefed  numerous  groups,  including 
government  organizations,  on  its 
contents.  The  Agency  has  received 
several  letters  from  public  water 
systems  objecting  to  the  cost  of  the 
proposed  rule  arid  questioning  its 
potential  health  benefit.  These  letters 
are  contained  in  the  public  docket 
supporting  today's  rule.  The  Agency 
recognizes  that  many  persons  are 
concerned  whether  the  proposed  rule  is 
warranted.  The  technical  issues  are 
complex.  The  process  needed  to 
develop  a  common  level  of 
understanding  among  the  negotiators  as 
to  what  was  known  and  unknown  and 
what  are  reasonable  estimates  of 
potential  costs  and  benefits  was  time- 
consuming.  It  is  unreasonable  to  expe«;t 
persons  not  at  the  negotiating  table  to 
have  that  same  level  of  understanding 
and  to  ail  share  the  same  view. 
However,  the  discussions  throughout 
the  negotiated  rulemaking  process  ivere 
informed  by  a  broad  .spectrum  of 
opinions.  The  Agency  believes  this 
consensus  proposal  is  not  only  the 
preferred  approach  but  one  which  will 
generate  informed  debate  ami  comment. 

Vlil.  Request  for  Public  Commmt 

EPA  solicited  public  comments  on 
spc-cific  issues  earlier  in  the  preamble 
and  welcomns  comments  on  any  other 
)s;-;iie  the  public  may  wish  to  address. 
For  ease  in  referring  to  requests  for 
comments  we  are  listing  them  below.  Fa 
addition,  at  the  end  of  this  section,  the 
Ager>cy  is  requesting  comment  on  other 
issues  not  addressed  earlier  in  the 
preamble.  - 

•  (III.C)  Rationale  for  setting  MCLC  of 
zero  and  a  treatment  technique  for 
Cryptosporidium 
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•  (III.D.l)  Ground 
direct  influence  of  sirface 


— Including  Cryptosfon 
language  in 
under  the  direct 


water  under  the 
water 
idium  in  rule 
definiiion  of  ground  water 
ir  fluence  of  surface 


water 

-Revising  guidance]  defining 
water  under  the  in  fl 


water 

-Most  appropriate 
determining  credil|s 
inactivation  and 
requirements  for 
ground  waters  under 
influence  of  surfac  e 


(III.D.3)  Sanitarj 


n  SWTR  Guidance 


— Prerequisites  for  ii  dividuals 
performing  sanitai  y  survey  (academic 
degree,  etc.) 
— Revisions  needed 
Manual  for  conducting  sanitary 
survey  for  filtered  systems  and  for 
evaluating  vulnera  jility  to 
Cryptosporidium 
— Frequency  of  sanit^  surveys  (three 
vs.  five  years) 

•  (III.D.4)  Possible  supplemental 
requirements 

— Whether  to  publisl  national  rule  to 
require  systems  to  cover  finished 
water  reservoirs  ar  d  storage  tanks,  or 
whether  this  should  be  left  to  State 
discretion.  What  w  ould  the  cost  be  for 
such  a  rule,  and  w  lat  waiver 
provisions  would  »e  appropriate. 
— Whether  EPA  shoi  Id  require  States 
lave  a  cross- 
program;  what 
any.  should  be 
1  low  often  such  a 

evaluated;  under 
1  waiver  could  be 


ground 
uence  of  surface 


irocedure  for 
for  removal/ 
titeatment 
s  'Stems  using 
the  direct 
water 


surveys 


}ublic  water 
should  be  subject 


and/or  systems  to 
connection  contro 
specific  criteria,  if 
included  therein; 
program  should  bd  i 
what  conditions  a 

'  granted;  and  whet]  er  only  those 
connections  identi  led  as  a  cross- 
connection  by  the 
system  or  the  State  s 
to  a  cross-connecti  3n  program. 

— Identification  of  m  sasiu^s  other  than 
cross-connection  c  Dntrol  program  to 
prevent  the  contan  lination  of  drinking 
water  already  in  th  e  distribution 
system  (e.g.,  minir  lum  pressure 
requirements  in  th ;  distribution 

-    system). 

— Whether  to  requird  systems  to  notify 
the  State  for  persis  ent  turbidity  levels 
above  the  perform)  nee  standard  (but 
not  in  violation  of  his  standard) 
•  (III.E)  Altemativp  Treatment 

Requirements 

\^  Options  for  defii  ting  pathogen 

densities 


-Appropriateness  o 

whose  population 

over  10.000  to  perf)rm 

monitoring. 
-Appropriateness  o 

approaches  for  call  ulating  pathogen 


requiring  systems 
«rved  grows  to 
ICR. 

the  four 


densities,  and  whether  approach 
selected  should  be  based  on  number 
of  pathogen  samples  collected 
2.  Treatment  alternative  for 
controlling  pathogens 

— Appropriateness  and  magnitude  of 

specific  acceptable  risk  levels  iat 

microbes 
— Which  treatment  approach(es)  is  most 

appropriate 
— Identification  of  approaches  for 

achieving  levels  of  pathogen  removal 

greater  than  2.5  logs  by  physical 

means 
— Utility  of  extrapolating  CT  values  in 

SWTR  Guidance  Manual  to  predict 

the  effect  on  pathogens  of  higher 

levels  of  disinfection 
— Appropriateness  of  two  treatment 

alternatives,  with  possible  variations, 

for  removal  of  Giardia 
-^Appropriateness  of  indicated 

treatment  alternatives  for 

Cryptosporidium 
— Feasibility  of  removing  more  than  two 

logs  of  Cryptosporidium  (with  and 

without  disinfection  being 

considered).  - 
Appropriateness  of  not 
— Cihanging  treatment  specifications  in 

SWTR 

•  (VI)  Economic  Analysis 

— What  approaches  are  reasonable  for 
estimating  the  national  treatment 
costs  of  requiring  systems  to  remove 
a  level  of  Cryptosporidium  that  would 
depend  on  Cryptosporidium  densities 
in  the  source  water 

— Are  the  system  level  costs  in  Table 
VI-2  for  increasing  the  disinfectant 
contact  time  reasonable  and  accurate 

— ^The  number  of  systems  that  might  use 
control  measures  other  than 
increasing  contact  basin  time 
requirements  and  whether  the  use  of 
such  technologies  would  lead  to 
substantially  different  cost  estimates 

— Assumption  in  estimating  economic 
impact  that  treatment  changes  to 
control  Cryptosporidium  will  also 
control  Giardia 

— Soimdness  of  assumptions  made  in 
disinfection  byproducts  risk 
assessment  model  (DBPRAM)  used  to 
estimate  potential  risks  from  Giardia 
that  might  result  bom  systems 
complying  with  different  DBP 
standards  both  with  the  existing 
SWTR  and  an  ESWTR.  and  how  these 
assumptions  could  be  improved 

Other  Issues 

•  How  should  EPA  decide,  in 
developing  a  forthcoming  Notice  of 
Availability,  what  treatment 
approach(es)  is  most  suitable  for 
additional  public  comment? 


•  What  criteria,  if  any.  should  the 
ESWTR  include  to  ensure  that  systems 
optimize  treatment  plant  performance? 

•  Should  any  turbidity  performance 
criteria  In  the  SWTR  be  modified?  For 
example,  should  the  ESWTR  require 
systems  to  base  compliance  with  the 
turbidity  standards  on  monitoring  the 
turbidity  at  the  effluent  of  each  filter 
separately,  in  lieu  of  (or  in  addition  to) 
the  confluence  of  all  filters?  Should  any 
performance  standard  value  be 
changed? 

•  To  what  extent  should  the  ESWTR 
address  the  issue  of  recycling  filter 
backwash,  given  its  potential  for 
increasing  the  densities  of  Giardia  and 
Cryptosporidium  on  the  filter? 

•  Should  the  ESWTR  define 
minimum  certification  criteria  for 
surface  water  treatment  plant  operators? 
Currently,  the  SWTR  (§  141.70)  requires 
such  systems  to  be  operated  by 
"qualified  persormel  who  meet  the 
requirements  specified  by  the  State." 

•  Should  the  ESWTR  include  a 
performance  standard(s)  for  particle 
removal? 

•  Under  what  conditions  could 
systems  be  allowed  different  log 
removal  credits  than  is  currently 
recommended  in  the  SWTR  Guidance 
Manual? 

IX.  Instructions  to  Commenters 

To  ensure  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  that  commenters  type  or 
print  comments  in  ink.  and  cite,  where 
possible,  the  paragraph(s)  in  this 
proposed  regulation  (e.g.  141.76(b))  to 
which  each  comment  refers. 
Commenters  should  use  a  separate 
paragraph  for  each  method  or  issue 
discussed. 
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List  of  Subjects 

40  CFR  Part  141 

Intergovemment  il 
Reporting  and  recc  rdkeep 
requirements, 

40  CFR  Part  142 

Administrative 
procedure,  Report 
requirements. 

Dated:  June  7,  199^ 
Carol  M.  Browner, 

Administrator. 

For  the  reasons 
preamble.  Title  40 
Federal  Regulationjs 
amended  as  follow  s 
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^t  forth  in  the 
of  the  Code  of 
is  proposed  to  be 


141_NATldNAL  PRIMARY 
REGULATIONS 


PART 

DRINKING  WATEft 


1.  The  authority 
continues  to  read 


300|-5 


Authority:  42  US 
300g-3.  300g-* 
300i-9. 

2.  Section  141.2 
revising  the  definition 
under  the  direct  i 
water"  to  read  as 


citation  for  part  141 
4S  follows: 

300f.  300g-l,300g-2. 
300g-6,  300J-4. 


is  amended  by 

of  "Ground  water 
uence  of  surface 
fibllows: 


nfl 


turbidity,  temperature,  conductivity,  or 
pH  which  closely  correlate  to 
climatological  or  surface  water 
conditions.  Direct  influence  must  be 
determined  for  individual  sources  in 
accordance  with  criteria  established  by 
the  State.  The  State  determination  of 
direct  influence  may  be  based  on  site- 
specific  measurements  of  water  quality 
and/or  documentation  of  well 
construction  characteristics  and  geology 
with  field  evaluation. 
•        »        *        •        * 

3.  In  §  141.52.  the  Table  is  amended 
by  adding  a  new  entry,  in  numerical 
order,  to  read  as  follows: 

§  1 41 .52    Maximum  contaminant  level  goals 
for  microbiological  contaminants. 


§141.2    Definitions, 

•        *        *        « 

Ground  water  ui  \der  the  direct 
influence  of  surfac  e  water  means  any 
water  beneath  the  ^urface  of  the  ground 
with: 

(1)  Significant  occurrence  of  insects  or 
other  macroorgani  >ms.  algae,  or  large- 
diameter  pathogens  such  as  Giardia 
lamblia  or  Crypto^oridinm.  or 

(2)  Significant  aiid  relatively  rapid 
shifts  in  water  characteristics  such  as 


Contaminant 


MCLG 


(5)  Cryptosporidum  zero 

4.  Section  141.71  is  amended  by 
revising  the  first  three  sentences  of 
paragraph  (b)(2)  introductory  text  to 
read  as  follows: 

§  141.71    Criteria  for  avoiding  filtration. 

*        *        •        *        * 

(b)  •   *   * 

(2)  The  public  water  system  must 
maintain  a  watershed  control  program 
which  minimizes  the  potential  for 
contamination  by  Giardia  lamblia  cysts, 
Cryptosporidium  oocysts,  and  viruses  in 
the  source  water.  The  State  must 
determine  whether  the  watershed 
control  program  is  adequate  to  meet  this 
goal.  The  adequacy  of  a  program  to  limit 
potential  contamination  by  Giardia 
lamblia  cysts,  Cryptosporidium  oocysts, 
and  viruses  must  be  based  on:  •   •   • 

5.  Section  141.73  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§141.73    Filtration. 


(d)  Other  filtration  technologies.  A 
public  water  system  may  use  a  filtration 
technology  not  listed  in  paragraphs  (a) 
through  (c)  of  this  section  if  it 
demonstrates  to  the  State,  using  pilot 
plant  studies  or  other  means,  that  the 
alternative  filtration  technology,  in 
combination  with  disinfection  treatment 
that  meets  the  requirements  of 
§  141.72(b).  consistently  achieves  99.9 
percent  removal  and/or  inactivation  of 
Giardia  lamblia  cysts  and  99.99  percent 
removal  and/or  inactivation  of  viruses 
and  99  [>ercent  removal  of 
Cryptosporidium  oocysts  between  the 
source  water  and  the  first  customer.  For 
a  system  that  makes  this  demonstration 


the  requirements  of  paragraph  (b)  of  this 
section  apply. 

6.  Section  141.74  is  amended  by  i 

adding  a  new  paragraph  (d)  to  read  as 
follows: 

§141.74    Analytical  and  monitoring 
requirements.  .         ! 

*****  I 

(d)  Sanitary  surveys  for  all  systems,      j 
(1)  A  public  water  system  that  uses  a       i 
surface  water  source  or  a  ground  water 
source  under  the  influence  of  surface       j 
water  shall  be  subject  to  an  initial  j 

sanitary  survey  by  (insert  date  5  years 
after  publication  of  the  final  rule]  and  a 
subsequent  sanitary  survey  every  five 
years  (ALTERNATIVE:  every  three 
years]  thereafter. 

(2)  The  sanitary  survey  shall  be 
performed  by  either  the  State,  or  an 
agent  approved  by  the  State.  An  agent 
approved  by  the  State  shall  be  paid  by 
the  system.  In  exceptional 
circumstances,  the  State  may  approve 
the  public  water  system  to  conduct  its 
own  sanitary  survey.  In  this  case,  the 
public  water  system  shall  certify  that 
the  system  conducted  the  sanitary 
survey  is  in  accordance  with  §  141.2  and 
that  the  sanitary  survey  report  is  true 
and  accurate. 

(3)  If  the  State  or  an  agent  approved 
by  the  State  is  not  available  to  conduct 
the  sanitary  survey  within  the  time 
frame  specified  in  this  section,  the 
system  must  conduct  the  sanitary 
survey.  If  an  agent  approved  by  the  State 
or  the  system  itself  conducts  the 
sanitary  survey,  the  system  must  submit 
the  sanitary  survey  report  to  the  State 
within  90  days  of  completing  the  survey 
and  before  the  end  of  the  five  year 
period. 

Alternative  A  , 

7.  Section  141.70  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§141.70    General  requirements. 

(a)*  *  • 

(l)(i)  At  least  99.9  percent  (3-log) 
removal  and/or  inactivation  of  Giardia 
lamblia  cysts  for  systems  serving  fewer 
than  10,000  people.  A  system  serving 
10,000  people  or  more  must  achieve  a 
Giardia  removal/inactivation  level  by 
(insert  date  18  months  after  publication 
of  the  final  rule  in  the  Federal  Register 
that  depends  on  the  concentration  of 
Giardia  in  the  source  water(s),  as 
follows: 

(A)  If  the  source  water(s)  contains  less 
than  1  cyst/100  liters,  the  system  must 
achieve  at  least  99.9  percent  {3-log) 
reduction; 

(B)  If  the  source  water(s)  contains  1  to 
9  cysts/100  liters,  the  system  must 


achieve  at  least  99.99  percent  (4-log) 
reduction  (OPTION:  99.9  percent  (3-log) 
reduction); 

(C)  If  the  source  water(s)  contains  10 
to  99  cysts/100  fiters,  the  system  must 
achieve  at  least  99.999  percent  (5-log) 
reduction  (OPTION:  99.99  percent  (4- 
log)  reduction); 

(D)  If  the  source  water(s)  contains 
more  than  99  cysts/  100  liters,  the 
system  must  adiieve  at  least  99.9999 
percent  (6-log)  reduction  (OPTION: 
99.999  percent  (5-log)  reduction). 

(ii)  Systems  must  achieve  the  required 
Giardia  removal/inactivation  level,  as 
specified  above,  between  the  source 
water  and  the  first  customer.  To 
calculate  the  Giardia  density  in  source 
water  from  monitoring  data  obtained 
during  the  sampling  period  specified  by 
§  141.140  of  this  part,  use  the: 

Option  1 :  Arithmetic  mean  of 
measured  values. 

Option  2:  Geometric  mean  of 
measured  values. 

Option  3:  90th  percentile  value  of 
measured  values. 

Option  4:  Highest  measured  value. 
•        •        *        •        * 

Alternative  B 

8.  Section  141.70  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§141.70    General  requirements. 

{a)»  •  • 

(3)  Beginning  18  months  after 
promulgation  of  this  rule,  a  system 
serving  10,000  people  or  more  must 
achieve  a  Cryptosporidium  removal/ 
inactivation  level  between  the  source 
water  and  first  customer  that  depends 
on  the  concentration  of 
Cryptosporidium  in  the  source  water{s), 
as  follows: 

(i)  If  the  source  water(s)  contains  less 
than  1  oocyst/100  liters,  the  system 
must  achieve  at  least  99.9  percent  (3- 
log)  reduction  (OPTION:  99  percent  (2- 
log)  reduction]; 

(ii)  If  the  source  water(s)  contains  1  to 
9  oocysts/100  liters,  the  system  must 
achieve  at  least  99.99  percent  (4-log) 
reduction  (OPTION  1:  99.9  percent  (3- 
log)  reduction;  OPTION  2:  99  percent  (2- 
log)  reduction); 

(iii)  If  the  source  water(s)  contains  10 
to  99  oocysts/100  liters,  the  system  must 
achieve  at  least  99.999  percent  (5-log) 
reduction  (OPTION  1:  99.99  percent  (4- 
log)  reduction;  OPTION  2:  99.9  percent 
(3-log)  reduction); 

(iv)  If  the  source  water(s)  contains 
more  than  99  oocysts/  100  liters,  the 
system  must  achieve  at  least  99.9999 
percent  (6-log)  reduction  (OPTION  1: 
99.999  percent  (5-log)  reduction; 


OPTION  2:  99.99  percent  (4-log) 
reduction); 

Systems  must  achieve  the  required 
Cryptosporj'd/um  removal/inactivation 
level,  as  specified  above,  between  the 
source  water  and  the  first  customer.  To 
calculate  the  Cryptosporidium  density 
in  source  water  from  monitoring  data 
obtained  during  the  sampling  period  . 
specified  by  section  141.140  of  this  part, 
use  the: 

Option  1 :  Arithmetic  mean  of 
measured  values. 

Option  2:  Geometric  mean  of 
measured  values. 

Option  3:  90th  percentile  value  of 
measured  values. 

Option  4:  Highest  measured  value. 
•        •        •        •        • 

Alternative  C 

9.  Section  141.73  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


§141.73    Filtration. 

***** 

(e)  Public  water  systems  that  fifter 
their  source  water  must  achieve  at  least 
99  percent  (2-log)  removal  of 
Cryptosporidium  between  the  source 
water  and  the  first  customer. 

Alternative  D 

10.  Section  141.72  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§141.72    Disinfection. 

***** 

(c)  Public  water  systems  that  serve 
10,000  people  or  more  and  use  either 
surface  water  or  ground  water  under  the 
direct  influence  of  surface  water  must 
achieve,  by  disinfection  alone,  at  least  a 
0.5-log  inactivation  of  Giardia 
(ALTERNATIVE  1:  4-log  inactivation  of 
viruses). 

Alternative  E 

11.  No  change  in  existing  SVVTR 
regarding  level  of  removal/inactivation 
requirements. 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300f,  300g-l,  300g-2 
300g-3.  300g-4.  300g-5.  300g-6,  300H4. 
300)-9. 

2.  Section  142.16  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§142.16    Special  primacy  requirements. 

•        *        •        •        * 

(g)  An  application  for  approval  of  a 
State  program  revision  that  adopts  the 


requirement  specified  below  must 
contain  the  following: 

(1)  The  State  must  designate  the 
method  it  will  use  to  judge  the  adequacy 
of  watershed  protection  programs  in 
minimizing  the  potential  for 
contamination  by  Giardia  lamblia  cysts, 
Cryptosporidium  oocysts,  and  viruses  in 
the  source  water. 

(2)  The  State  must  describe  its  criteria 
for  the  conduct  of  sanitary  surveys  and 
the  method  it  will  use  to  judge  the 
adequacy  of  each  sanitary  survey.  If  the 
State  elects  to  allow  non-State  personnel 
to  conduct  the  surveys,  the  State  must 
specify  the  criteria  to  be  used  to  approve 
the  non-State  personnel.  If  the  State 
intends  to  allow  public  water  systems  lo 
conduct  sanitary  surveys,  the  State  must 
specify  procedures  it  will  use  for 
oversight  and  review  of  the  surveys. 

Alternative  A 

3.  The  following  special  primacy 
requirements  are  associated  with 
Alternative  A  from  item  7,  above. 

(3)  Section  141.70(a)(1).  The  State 
must  demonstrate  that  it  has  in  place 
enforceable  design  and  operating 
criteria  for  achieving  the  levels  of 
Giardia  lamblia  removal/inactivation 
required.  Alternatively,  the  State  may 
institute  a  procedure  for  establishing 
design  and  operating  conditions  on  a 
system-by-system  basis  (e.g.,  a  permit 
system). 

Alternative  B 

4.  The  following  special  primacy 
requirements  are  associated  with 
Alternative  B  from  item  8,  above. 

(3)  Section  141.70(a)(3).  The  State 
must  demonstrate  that  it  has  in  place 
enforceable  design  and  o]>erating 
criteria  for  achieving  the  levels  of 
Cryptosporidium  removal/inactivation 
required.  Alternatively,  the  State  may 
institute  a  procedure  for  establishing 
design  and  operating  conditions  on  a 
system-by-system  basis  (e.g..  a  permit 
system). 

Alternative  C 

5.  The  following  special  primacy 
requirements  are  associated  with 
Alternative  C  from  item  9.  above. 

(3)  Section  141.73(e).  The  State  must 
demonstrate  that  it  has  in  place 
enforceable  design  and  operating 
criteria  for  achieving  2-log  removal  of 
Cryptosporidium  between  the  source 
water  and  the  first  customer. 
Alternatively,  the  State  may  institute  a 
procedure  for  establishing  design  and 
operating  conditions  on  a  system-by- 
system  basis,  (e.g.,  a  permit  system) 
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Alternative  D 

6.  The  following 
requirements  are 
Alternative  D  from 


fecial  primacy 

iated  with 
item  10,  above. 


(4)  SecUon  141.72(c).  The  State  must 
demonstrate  that  it  has  in  place 
enforceable  design  and  operating 
criteria  for  achievii^  the  ierel  of  Giardia 
(virus)  inactivation  required. 
Alternatively,  the  State  may  institute  a 


procediue  for  establishing  design  and 
operating  conditions  on  a  system-by- 
system  basis  (e.g.,  a  permit  system). 
[FR  Doc.  94-17650  Filed  7-28-94;  8:45  am] 
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SUPPLEMENTARY  INFORMATION:  In  order  to 
provide  a  concise  and  ready  reference  to 
its  interpretations  of  ERISA,  the 
Department  publishes  its  Interpretive 
Bulletins  in  the  Rules  and  Regulations 
section  of  the  Federal  Register. 

Published  in  this  issue  of  the  Federal 
Register  is  ERISA  Interpretive  Bulletin 
94-2,  which  consolidates  information 
contained  in  previous  statements  issued 
by  the  Department  on  the  duty  of 
employee  benefit  plan  fiduciaries  to 
vote  proxies  appurtenant  to  shares  of 
corporate  stock  held  by  their  plans.  This 
document  also  explains  that  the 
maintenance  of  written  statements  of 
investment  policy,  including  guidelines 
on  voting  proxies  on  securities  held  in 
plan  investment  portfolios  is  consistent 
with  title  I  of  ERISA  and  that 
compliance  with  such  a  policy  would  be 
required  under  ERISA  to  the  extent  that 
such  compliance  with  respect  to  any 
given  investment  decision  is  consistent 
with  the  provisions  of  title  I  or  title  IV 
of  ERISA.  Finally,  this  document 
provides  guidance  concerning  the 
appropriateness  under  ERISA  of  more 
active  monitoring  of  corporate 
management  by  fiduciaries  of  plans  that 
own  corporate  secvuities. 

The  Department  is  publishing  this 
interpretive  bulletin  because  it  believes 
there  is  a  need  to  publish  in  the  Federal 
Register  guidance  that  the  Department 
has  previously  provided  through  letters 
regarding  responsibilities  of  named 
fidudahes,  trustees  and  investment 
managers  with  respect  to  the  voting  of 
proxies.  In  addition,  the  Department 
believes  that  there  is  a  need  to  publish 
further  guidance  on  the  maintenance  of 
and  compliance  with  written  statements 
of  investment  policy  issued  by  named 
fiduciaries  to  trustees  and  investment 
managers,  and  on  the  appropriateness  of 
more  active  monitoring  of  corporate 
management  by  plan  fiduciaries. 

(Sec.  505,  Pub.  L.  93-406.  88  Stat.  894  {29 
U..S.C.  1135).) 

Background 

(Ij  Department  Letters  on  Proxy  Voting 

The  Department  has  issued  two  letters 
publicly  addressing  questions  that  have 
arisen  concerning  the  voting  of  proxies 
on  shares  of  corporate  stock  held  by 
plans.  In  the  first  of  these  letters, 
addressed  to  Helmuth  Fandl,  the 
Chairman  of  the  Retirement  Board  of 
Avon  Products,  Inc.  and  dated  Feb.  23, 
1988  (hereinafter  referred  to  as  the 
"Avon  letter"),  the  Department  stated 
that  the  fiduciary  act  of  manning  plan 
assets  that  are  shares  of  corporate  stock 
includes  the  voting  of  proxies 
appurtenant  to  those  shares  of  stock.  As 
a  result,  the  Department  stated,  the 


responsibility  for  voting  proxies  lies 
exclusively  with  the  plan  trustee  unless 
either  (1)  the  trustee  is  subject  to  the 
directions  of  a  named  fiduciary 
pursuant  to  ERISA  §  403(a)(1); »  or  (2) 
the  power  to  manage,  acquire  or  dispose 
of  the  relevant  assets  has  been  delegated 
by  a  named  fiduciary  to  one  or  more 
investment  managers  pursuant  to  ERISA 
§  403(a){2).2  Where  the  authority  to 
manage  plan  assets  has  been  delegated 
to  an  investment  manager  pursuant  to 
ERISA  §  403(a)(2),  no  person  other  than 
the  investment  manager  has  authority  to 
vote  proxies  appurtenant  to  such  plan 
assets,  except  to  the  extent  the  named 
fiduciary  has  reserved  to  itself  the  right 
to  direct  a  plan  trustee  regarding  the 
voting  of  proxies.  Although  not 
specifically  mentioned  in  the  Avon 
letter,  it  follows  that,  in  delegating 
investment  management  authority  to  an 
investment  manager,  the  named 
fiduciary  may  reserve  the  right  to  direct 
a  trustee  regarding  the  voting  of  proxies 
relating  to  specified  shares  of  stock  or 
issues.  Moreover,  in  delegating 
investment  management  authority  to  an 
investment  manager,  a  named  fiduciary- 
may  also  reserve  to  another  named 
fiduciary  the  right  to  direct  the  trustee 
regarding  the  voting  of  proxies,  if  the    . 
plan  document  provides  for  procedures 
for  allocating  fiduciary  responsibilities 
among  named  fiduciaries.  ERISA 
§  405(c)(1). 


•  ERISA  §  403(a)(1)  provides  that  if  the  plan 
expressly  provides  that  the  trustee  is  subject  to  the 
direction  of  a  named  flduciary  who  is  not  a  trustee, 
the  trustee  shall  be  subject  to  proper  directions 
which  are  made  in  accordance  with  the  terms  of  the 
plan  and  which  are  not  contrary  to  ERISA. 

2  ERISA  §  403(a)(2)  provides  that  if  the  authority 
10  manage,  acquire  or  dispose  of  assets  of  the  plan 
is  delegated  to  one  or  more  investment  managers 
pursuant  to  ERISA  § 402(c)(3),  the  trustee  shall  not 
have  exclusive  authority  with  respect  to  such 
assets.  Coincident  with  the  trustee's  lack  of 
exclusive  authority.  ERISA  §  405(d)  relieves  the 
trustee  of  the  obligation  to  manage  such  assets  and 
also  limits  the  trustee's  liability  for  acts  and 
omissions  of  such  investment  managers. 

ERISA  §  402(c)(3)  provides: 

(c)  Any  employee  benefit  plan  may  provide — 

•  «   • 

(3)  that  a  person  who  is  a  named  fiduciary  with    - 
respect  to  control  or  management  of  the  assets  of 
the  plan  may  appoint  an  investment  manager  or 
managers  to  manage  (including  the  power  to 
acquire  and  dispose  of)  any  assets  of  a  plan. 

ERISA  §  3(38)  defines  "investment  manager"as; 

any  fiduciary  (other  than  atruslee  or  named 
fiduciary,  as  defined  in  section  402(a)(2)) — 

(A)  who  has  the  power  to  manage,  acquire,  or 
dispose  of  any  asset  of  the  plan: 

(B)  who  is  (i)  registered  as  en  investment  adviser 
under  the  Investment  Advisers  Act  of  194Q;  (iil  is 

a  bank..as  defined  in  that  Act;  or  (iii)  is  an 
insurance  company  qualified  to  perform  services 
descrit>ed  in  subparagraph  (A)  under  the  laws  of 
more  than  one  State;  and 

(C)  has  acknowledged  in  writing  that  he  is  a 
fiduciary  with  respect  to  the  plan. 
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hi  the  AvoB  fetter,  the  Department 
indicated  that  an  investment  manager 
would  not  be  relieved  of  its  fiduriary 
responsibility  merely  because  it  follows 
directions  of  same  other  person  as  to  the 
voting  of  proxies,  or  delegates  such 
responsibility  to  another  person.  The 
Department  also  indicated  that  EKiSA 
§  404(a)(1)(B)  ret^uires  the  named 
fiduciary  appointing  an  invosUnent 
manager  to  periodically  monitor  the 
activities  of  the  inv^tment  manager 
with  respect  to  the  management  of  plan 
assets.^  These  activities  would  include, 
according  to  the  Avon  letter,  decisions 
made  and  actions  taken  with  regard  to 
proxy  voting.  The  letter  pointed  out  that 
compliance  with  this  requirement 
would  in  turn  require  proper 
documentation  of  the  activities  that  are 
subject  to  monitoring,  including 
accurate  records  as  io  the  voting  of 
proxies. 

In  a  subsequent  letter,  addressed  In 
Rot)ert  A.G.  Monks  of  Institutional 
Shareholder  Services,  bic.  and  dated 
January  23,  1990  (hereinafter  referred  to 
as  the  "ISSI  letter"),  the  Department 
stated  that  an  ERISA  violation  vvould 
occur  if  the  investment  manager  is 
explicitly  or  implicitly  assigned  the 
authority  to  vote  proxies  appurtenant  to 
certain  plan-owned  stock  and  the 
named  fiduciary,  trustee  or  any  person 
other  than  the  investment  manager 
makes  the  decision  on  how  to  vole  the 
same  proxies.  Thus,  according  to  the 
letter,  if  the  investment  management 
contract  expressly  provides  that  the 
investment  manager  is  not  required  to 
vote  proxies,  but  does  not  expressly 
preclude  the  investment  manager  from 
voting  the  relevant  proxies,  the 
investment  manager  would  nevertheless 
have  the  exclusive  fiduciary 
responsibility  for  voting  the  proxies.  In 
contrast,  the  letter  points  out.  if  either 
the  plan  document  or  the  investment 
man^ement  contract  expressly 
precludes  the  investment  manager  from 
voting  proxies,  the  responsibility  for 
voting  proxies  lies  exclusively  wiiJi  the 
trustee.  Consistent  vrtth  the 
requirements  of  ERISA  §  403(a)(  1  J,  the 
trustee  may,  however,  be  subject  to  the 
directions  of  a  named  fiduciary  if  the 
plan  so  provides. 

In  the  ISSI  letter,  the  Depart}«ent  also 
staled  thai  the  fiduciary  who  has  the 
authority  to  vote  proxies  has  an 
obligation  under  ERISA  to  take 


■•  A  named  fiduciary  who  appoints  an  t.iv<>stnMnt 
manager  In  accordance  with  ERISA  S  *!i\c.U3)  may 
be  liable  for  an  act  or  omiaaion  of  the  mvestment 
manager  to  the  extent  that  the  named  fiduciary 
vioiaied  HRISA  §4«4(aUl)  in  CDatiaiiiae  the 
appoinunenL  S««2»GJ'.R.  §2509.75-8  fl-'R-l*); 
Brock  V  Bammn,  Wi  F.  Supp.  634, 637  ID.  Musk. 
1987); 


reasonable  steps  under  the 
circumstances  to  ensure  that  the  proxies 
for  which  it  is  responsible  are  received. 
With  respect  to  the  named  fiduciary's 
duty  to  monitor  the  proxy  voting 
activities  of  an  investment  manager,  the 
Department  stated  that  the  named 
fiduciary  must  be  able  to  review  not 
only  the  investment  manager's  proxy 
voting  {NTOcedure,  but  also  the  artions 
taken  in  individual  situations.  Without 
such  information,  the  named  fiduciary 
would  not  be  able  to  detennii}>e  if  the 
investment  manager  had  fulfilled  its 
fiduciary  obligations  in  a  manner  that 
justified  continuaticaij  of  the 
appointment. 

Although  the  Avon  and  ISSI  letters 
were  almost  entirely  concerned  with 
procedural  issues,  the  I3epartinent  also 
reiterated  its  longstanding  interpretation 
of  ERISA  §  404(a)(1)  that  fwiuciarins 
must  act  prudently  and  must  not 
subordinate  the  interests  of  the 
participants  and  beneficiaries  to 
unrelated  objectives.  In  the  context  of 
proxy  voting,  the  Department  in  the 
Avon  letter  noted  that  prudence 
requires  that  the  fiduciary  consider 
Ihose  foctors  that  may  a&ct  the  value  of 
the  plan's  investment.  Regarding  the 
named  fiduciary's  obligation  to  monitor 
the  activities  of  investment  managers, 
the  Department  in  the  ISSI  letter  stated 
that  the  named  fiduciary  must  act  solely 
in  the  interest  of  the  participants  and 
benoficituies  and  without  regard  to  its 
relationship  to  the  plan  sponsor. 

The  statements  in  the  oocument 
published  today  are  intended  to 
reiterate  and  supplement,  rather  than 
supersede,  the  contents  of  the  Avon  and 
ISSI  letters. 

The  Avon  and  ISSI  lett«s  did  not 
specifically  address  the  voting  of 
proxies  on  shares  of  foreign 
corporations,  but  it  is  the  Departments 
view  that  the  s^me  principles  apply. 
Namely,  plan  fiduciaries  have  a 
responsibility  to  vote  proxies  on  issues 
that  may  affect  the  value  of  the  shares 
in  the  plan's  portfolio.  There  may, 
however,  be  additional  costs  to  the  plan 
in  voting  shares  of  foreign  corporations, 
due  to  the  variety  of  regulatory  schemes 
and  corporate  practices  in  foreign 
countries  with  respect  to  proxy  voting. 
The  Department  recognizes  that  the  cost 
of  exercising  a  vote  on  a  particular 
proxy  proposal  could  ex<xed  any  benefit 
that  the  plan  could  expect  to  gain  in 
voting  on  the  proposal.  In  this  regard, 
the  Department  interprets  ERISA 
§  404(a)(1)  to  require  the  responsible 
plan  fiduciary  to  weigh  the  costs  and 
benefits  of  voting  on  proxy  proposals 
relating  to  foreign  securities  and  make 
an  informed  decision  with  respect  to 
whether  voting  a  given  proxy  proposal 


is  prudent  and  solely  in  the  interest  of 
the  plan's  participants  and  beneficiarittj. 
The  fiduciary's  decision  should  take 
into  account  the  effect  that  the  plan's 
vote,  either  by  itself  or  together  with 
other  voles,  is  expected  to  have  on  the 
value  of  the  plan's  investment  and 
whether  this  expected  effect  would 
outweigh  the  cost  of  voting.  Moreover, 
a  fiduciary,  in  deciding  whether  to 
piUT:hase  shares  of  a  foreign  corporatim*. 
should  consider,  among  other  things, 
whether  the  difficulty  and  expense  of 
voting  its  shares  is  reflected  in  their 
market  price. 

(2)  Written  Statements  of  Investment 
Policy 

A  second  purpose  of  this  interpretive 
bulletin  is  to  explain  how  positions 
taken  by  the  Department  in  the  Avon 
and  ISSI  letters  apply  to  the  use  of 
written  statements  of  investment  poUcy, 
including  ^atements  of  proxy  voting 
policy.  For  purposes  of  this  document, 
the  term  "statement  of  investmiint 
pohcy"  means  a  written  statement  thai  ^ 
provides  the  fiduciaries  who  are 
responsible  for  plan  investments  with 
gtjidelines  or  general  instructions 
concemint?  various  types  or  categories 
of  investment  management  deciaons, 
which  may  include  proxy  voting 
decisions.  A  statement  of  investment 
policy  as  discussed  in  this  documejit 
would  not  encompass  specific 
directions  concerning  the  purchase  or 
sale  of  a  specific  investment  at  a  stated 
time  or  the  voting  of  a  specific  proxy. 

It  is  the  DepanJnent's  position  that  a 
named  fiduciary's  authority  to  issue 
statem.ents  of  investment  policy  to 
investment  managers  Is  inherent  in  the 
named  fiduciary's  authority  under  the 
terms  of  the  plan.  piKsuant  to  ER1.SA 
§  402(c)(3),  'o  appoint  investment 
managers.  The  Department  believes  dsat 
statements  of  investment  policy  issued 
by  a  named  fiduciary  are  part  of  the 
"documents  and  instruments  governing 
the  plan"  within  the  meaning  of  ERISA 
§404(aKl)(D).  Thus,  an  investment 
manager  to  whom  an  investment  policy 
applies  would  be  required  to  comply 
with  such  policy  to  the  extent  permitted 
by  ERISA  §404(a)(t)tD).  .See  Dardc^iams 
V.  Grace  Capital.  Inc.,  664  F.  Supp.  105, 
108  (S.D.N. Y.  1987)  (Noncompliance 
with  investment  guidefines  by 
investment  manager  held  to  violate 
ERISA  §  404(a)(1)(D));  Morshci/  v. 
Teamsters  Local  282  Pension  Trust 
Fund,  458  F.  Supp.  986,  990-991 
(E.D.N. Y.  1978)  (Investment  made  in 
excess  of  trust  percentage  restrictions 
held  to  violate  ERISA  §  404(a)(t)(D)). 
Pursuant  to  this  section,  a  fiduciary 
must  discharge  his  or  her  duties  with 
respect  to  the  plan  in  accordance  with 
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provisions  of  title  I 
A. 


general  instructiot 
applied  in  all  appl 
such  as  identificat 
classes  or  types  of  \ 
limitations  on  inve 


It  is  the  Departmpnt's  view  that 
statements  of  investment  policy  should, 
in  general,  be  distinguished  from 
directions  made  by  a  named  fiduciary  to 
a  trustee  pursuant  \o  ERISA  §  403(a)(1). 
As  used  in  this  interpretive  bulletin,  a 
statement  of  investpient  policy  provides 
or  guideliJies  to  be 
[cable  situations, 
n  of  acceptable 
vestments, 
tment  categories  as 
a  percentage  of  the'plan's  portfolio,  or 
generally  applicable  guidelines 
regarding  voting  positions  in  proxy 
contests  (for  example,  criteria  regarding 
the  support  of  or  opposition  to  recurring 
issues,  such  as  proposals  to  create 
classified  boards  of  directors  or  to 
provide  for  ounulaitive  voting  for  board 
members),  rather  tnan  specific 
instructions  as  to  tte  piuchase  or  sale  of 
a  specific  investment  at  a  specific  time 
or  specific  instructions  to  vote  specific 
plan  proxies  a  certain  way. 

The  plan  document  or  trust  agreement 
may  expressly  provide  a  statement  of 
investment  policy  io  guide  the  trustee  or 
may  authorize  a  na^ed  fiduciary  to 
issue  a  statement  o^  investment  policy 
appUcable  to  a  truaee.  Thus,  in  cases 
where  the  named  fiduciary  issues  a 
statement  of  investment  policy  to  the 
plan  trustee,  the  tnistee's  obligation  to 
follow  the  investment  policy  would  also 
be  analyzed  under  ERISA  §  404(a)(1)(D). 
Although,  in  the  absence  of  proper 
directions  under  E|USA  §  403(a)(1)  or  of 
an  investment  manager  appointed 
pursuant  to  ERISA  §  402(c)(3),  the 
trustee  or  trustees  ( if  a  plan  have 
exclusive  authorit}i  and  discretion  to 
manage  and  contro  plan  assets,  the 
trustees,  like  other  fiduciaries,  are  also 
required  to  compljiwith  the  governing 
instruments  of  the  plan  insofar  as  such 
documents  are  consistent  with  titles  I 
and  rv  of  ERISA.  Accordingly,  a  trustee 
to  whom  a  statement  of  investment 
d  be  required  to 
olicy  unless,  for 

imprudent  to  do 
ice. 

atements  of 
not  specifically 
A.  The  Department, 
at  such  statements 


policy  applies  wo 
comply  with  such 
example,  it  would 
so  in  a  given  inst 
Maintenance  of 
investment  policy 
required  under 
however,  believes 
serve  a  legitimate  durpose  in  many 
plans  by  helping  to  assure  that 
investments  are  ms  de  in  a  rational 
manner  and  are  de!  ligned  to  further  the 
purposes  of  the  pia  u  and  its  funding 


policy.*  A  statement  of  investment 
policy  that  includes  a  statement  of 
proxy  voting  policy  may  increase  the 
likelihood  that  proxy  voting  decisions 
are  consistent  with  other  aspects  of  the 
investment  policy.  Moreover,  in  plans 
with  multiple  investment  managers,  a 
written  proxy  voting  policy  may  also 
prevent  (where  such  prevention  is 
desirable]  the  managers  from  taking 
conflicting  positions  on  a  given  voting 
decision.  One  purpose  of  this 
interpretive  bulletin  is  to  clarify  that 
maintenance  of  a  statement  of 
investment  policy,  including  a 
statement  of  proxy  voting  policy,  is 
consistent  with  the  fiduciary  duty  of 
prudence  under  ERISA  §  404(a)(l)(B).5 
In  the  view  of  the  Department,  a  named 
fiduciary's  determination  of  the  terms  of 
a  statement  of  investment  policy  is  an 
exercise  of  fiduciary  responsibility  and, 
as  such,  statements  may  need  to  take 
into  account  factors  such  as  the  plan's 
funding  policy  and  its  liquidity  needs  as 
well  as  issues  of  prudence, 
diversification  and  other  fiduciary 
requirements  of  ERISA. 

Another  issue  that  has  arisen  with 
respect  to  statements  of  investment 
policy,  including  statements  of  proxy 
voting  policy,  concerns  investment 
managers  of  pooled  investment  accounts 
holding  the  assets  of  more  than  one 
employee  benefit  plan.  Such  managers 
may  be  subject,  for  example,  to  a  proxy 
voting  policy  from  one  plan  that 
conflicts  with  the  policy  from  another 
plan.  It  is  the  Department's  view  that 
investment  managers  of  pooled  accounts 
who  are  required  to  comply  with 
multiple  investment  policies,  including 
proxy  voting  policies,  must  to  the  extent 
possible,  comply  with  each  policy 
(assuming  compliance  with  each  policy 


'ERISA  §402(b)(l)  requires  every  plan  to 
"provide  a  procedure  for  establishing  and  carrying 
out  a  funding  policy  and  method  consistent  with 
the  objectives  of  the  plan  and  the  requirements  of 
(title  I|."  The  ERISA  Conference  Report  indicates 
that  the  purpose  of  this  requirement  is  to^ 

enabie  the  plan  fiduciaries  to  determine  the 
plan's  short-  and  long-run  financial  needs  and 
communicate  these  requirements  to  the  appropriate 
persons.  For  example,  with  a  retirement  plan  it  is 
expected  that  under  this  procedure  the  persons  who 
manage  the  plan  will  determine  whether  the  plan 
has  a  short-run  need  for  liquidity,  (e.g.,  to  pay 
benerus)  or  whether  liquidity  is  a  long-run  goal  and 
investment  growth  is  a  more  current  need.  This  in 
turn  is  to  be  communicated  to  the  persons 
responsible  for  investments  so  that  investment 
policy  can  be  appropriately  coordinated  with  plan 
needs. 

H.R.  Rep.  No.  93-1280, 93rd  Cong.,  2nd  Sess,  at 
297(1974). 

>  ERISA  §  404(a)(1)(B)  provides  that  a  plan 
fiduciary  shall  discharge  his  or  her  duties  "with  the 
care,  skill,  prudence  and  diligence  under  the 
circumstances  then  prevailing  that  a  prudent  man 
acting  in  a  like  capacity  and  familiar  with  such 
matters  would  use  in  the  conduct  of  an  enterprise 
of  a  like  character  and  with  like  aims." 


would  be  consistent  with  ERISA 
§  404(a)(1)(D)).  If  investment  policies 
conflict,  it  may  be  necessary  to  vote 
proxies  to  reflect  each  policy  in 
proportion  to  the  respective  plan's 
interest  in  the  pooled  account,  unless  in 
the  particular  situation  voting  in  such  a 
manner  would  be  imprudent  or 
otherwise  inconsistent  with  applicable 
law.  Nothing  in  ERISA,  however, 
prevents  such  an  investment  manager 
from  maintaining  a  single  investment 
poUcy,  including  a  proxy  voting  policy, 
and  requiring  all  participating  investors 
to  give  their  asset  to  such  policy  as  a 
condition  of  investing  in  the  pooled 
account.  As  with  policies  originated  by 
named  fiduciaries,  a  statement  of 
investment  policy  issued  by  an 
investment  manager  and  adopted  by  the 
participating  plans  would  be  regarded 
as  an  instrument  governing  the 
participating  plans,  and  compliance 
writh  such  a  policy  would  be  governed 
by  ERISA  §  404(a)(1)(D). 

(3)  Shareholder  Activism 

The  Department  believes  that,  where 
proxy  voting  decisions  may  have  an 
effect  on  the  value  of  the  plan's 
underlying  investment,  plan  fiduciaries 
should  make  proxy  voting  decisions 
with  a  view  to  enhancing  the  value  of 
the  shares  of  stock,  taking  into  account 
the  period  over  which  the  plan  expects 
to  hold  such  shares.  Similarly,  in  certain 
situations  it  may  be  appropriate  for  a 
fiduciary  to  engage  in  activities 
intended  to  monitor  or  influence 
corporate  management  if  the  fiduciary 
expects  that  such  activities  are  likely  to 
enhance  the  value  of  the  plan's 
investment. 

Although,  within  the  corporate 
structure,  the  primary  responsibility  to 
oversee  corporate  management  falls  on 
the  corporation's  board  of  directors,  the 
Department  believes  that  active 
monitoring  and  communication  with 
corporate  management  is  consistent 
with  a  fiduciary's  obligations  under 
ERISA  where  the  responsible  fiduciary 
concludes  that  there  is  a  reasonable 
expectation  that  such  activities  by  the 
plan  alone,  or  together  with  other 
shareholders,  are  likely  to  enhance  the 
value  of  the  plan's  investment,  after 
taking  into  account  the  costs  involved. 
Such  a  reasonable  expectation  may  exist 
in  various  circumstances,  for  example, 
where  plan  investments  in  corporate 
stock  are  held  as  long-term  investments 
or  where  a  plan  may  not  be  able  to 
easily  dispose  such  an  investment.^ 


Active  mentoring  and 
communication  activities  may  concern  a 
variety  of  issues,  such  as  the 
independence  and  expertise  of 
candidates  for  the  corporation's  board  of 
directors  or  assuring  that  the  board  has 
sufficient  information  to  carry  out  its 
responsibility  to  monitor  management. 
Other  issues  mi^t  include 
consideration  of  the  appropriateness  of 
executive  compensation,  the 
corporation's  policy  regarding  mergers 
and  acquisitions,  the  extent  of  debt 
financing  and  capitalization,  the  nature 
of  long-term  business  plans,  the 
corporation's  investment  in  training  to 
develop  its  work  force,  other  workplace 
practices  and  financial  and  non- 
financia)  measures  of  corporate 
performance.  Active  monitoring  and 
commimication  may  be  carried  out 
through  a  variety  of  methods  including 
by  means  of  correspondence  and 
meetings  with  corporate  management  as 
well  as  by  exercising  the  legal  rights  of 
a  shaieholder. 

Given  the  absence  of  guidance 
published  by  the  Department  on 
statements  of  io vestment  policy  in 
general  uid  on  proxy  voting  guidelines 
in  particular,  the  E)ep«rtment  has 
determined  that  pufcrfication  of  this 
document  would  be  beneficial  to 
practitioners  in  the  field  of  employee 
benefit  plan  investments. 

List  of  Soi^ects  m  29  CFR  Part  2509 

Employee  benefit  plaus.  Pensions. 

For  the  reasons  set  forth  in  the 
preamble.  Part  2509  of  Title  29  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  2S0»-4NTEnPRETIVE 
BULLETINS  RELATMQ  TO  THE 
EMPLOYEE  RETIREMENT  INCOME 
SECUraTY  ACT  OF  1974 

1 .  The  authority  citation  fcr  Part  2509 
(.ontinues  to  read  as  follows: 

Authority:  29  U.S.C  1135.  Set  tjon 
2509.75-1  is  al.so  issued  under  29  U.S.C. 
1114.  Sections  2509.75-10  and  2509.75-2  are 
also  issiisd  under  29  U.S.C.  1052, 1053, 1054. 
Se'cretarj'  of  Labor's  Order  No.  1-87  {52  FR 
13139). 

2.  Part  2509  is  amended  by  adding  a 
new  tj  2509.94-2  to  read  as  follows: 

§  2509.94-2    Interpretive  Bulletin  relating  to 
written  statements  of  Investment  policy, 
including  proxy  voting  policy  or  guidelines. 

This  interpretive  bulletin  sets  forth  the 
Depanment  of  Labor's  (the  Departmeirt) 


*In  this  regard,  the  Department  believes  that  this 
standard  would  not  be  different  for  portfolios 
designed  to  match  the  performance  of  market 
indexes  (sometimes  referred  to  as  "index  funds"). 


In  such  funds,  the  investments  are  often  heldiDn  a 
lojig-term  basis  and  the  prudent  exercise  of  proxy 
voting  rights  or  other  forms  of  corporate  monitoring 
or  communication  may  be  the  only  method 
available  for  attempting  to  enhance  the  value  of  the 
portfolio. 


interpretation  of  sections  402,  403  and  404  of 
the  &np)oyee  Rertremerrt  Income  Security 
Act  of  1974  (ERISA)  as  those  sections  apply 
to  voting^  of  proxies  an  wcHiities  held  in 
employee  benefit  plan  investment  portfolios 
and  the  maintenanca  of  and  compliance  with 
statsroents  of  invwstment  policy,  including 
proxy  voting  policy.  In  additioo,  this 
interpretive  bulletin  provides  guidance  ©d 
the  appropriateness  urider  ERISA  of  active 
nmnitoring  of  corporate  management  by  plan 
fiduciaries. 

(1)  Proxy  Voting 

The  fiduciary  act  of  managing  plan  assets 
that  are  shares  of  eorporate  stock  includes  the 
voting  of  proxies  appurtenant  to  those  shares 
of  stock.  As  a  resuh,  tha  responsibility  fbr 
voting  proxies  lies  exclusively  with  the  plan 
trustee  except  to  the  extent  that  either  (1)  the 
trustee  is  subject  to  the  directions  of  a  rtamed 
fiduciary  pursuant  to  ERISA  §403(aUi);  or 

(2)  the  power  to  manage,  acquire  or  dispose 
of  the  relevant  assets  has  been  delegated  by 

a  named  fiduciary  to  one  or  more  investment 
managers  pursuant  to  ERISA  §  403(aM2). 
Where  the  authority  to  manago  plan  assets 
has  been  delegated  to  an  investment  manager 
pursuant  to  §  403(a)(2).  no  person  other  than 
the  investment  manager  has  authority  to  vote 
proxies  appurtenant  to  such  plan  »s<iets 
except  to  the  extent  that  the  named  fiduciery 
has  reserved  to  itself  (or  to  another  named 
fiduciary  so  authorized  by  the  plan 
document)  the  right  to  dirRct  a  plan  trustee 
regarding  the  voting  of  proxies.  In  this  regard, 
a  named  fiduciary,  in  delegating  investment 
management  authority  to  an  investment 
manager,  cotild  reserve  to  itself  the  right  to 
direct  a  trustee  with  respect  to  the  voting  of 
all  proxies  or  reserve  to  itself  the  right  to 
direct  a  trustee  as  to  the  voting  of  only  those 
proxies  relating  to  specified  assets  or  issues. 

If  the  plan  document  or  investment 
management  agreement  provides  that  the 
investment  manager  is  not  required  Jo  vote 
pnncies.  but  do^s  not  expressly  preclude  the 
investment  manager  from  voting  pro^iies,  the 
investment  manager  would  have  exclusive 
responsibility  forvotirtg  proxies.  Mareover. 
an  investment  manager  would  not  be  relieved 
of  its  own  fiduciary  responsibilities  l^ 
following  directions  of  same  other  person 
regarding  the  voUng  of  proxies,  or  by 
delegating  such  responsibility  !o  another 
person.  If,  however.,  the  plan  documrai  w  the 
investment  management  contract  expressly 
precludes  the  investment  manager  fixtm 
voting  proxies,  the  responsibii)ly  for  voting 
proxies  would  lie  exclusively  with  the 
trustee.  The  trustee,  however,  consistent  with 
the  requirements  of  ERISA  §  403(a)(1),  may 
be  subject  to  the  directions  of  a  named 
fiduciary  if  the  plan  so  provides. 

The  fiduciary  duties  described  at  ERISA 
§404{8)(1)(A)  and  (B),  require  that,  in  voting 
proxies,  the  responsible  fiduciary  consider 
those  factors  that  may  affect  the  value  of  the 
plan's  investment  and  not  subordinate  the 
interests  of  the  participants  and  beneficiaries 
in  their  retirement  income  to  unrelated 
objectives.  These  duties  also  require  that  the 
named  fiduciary  appointing  an  investment 
manager  periodically  monitor  the  activities  of 
the  investment  manager  with  re.spect  to  the 
management  of  plan  assets,  including 
decisions  made  and  actions  taken  by  the 


investment  manager  with  regard  to  proxy 
voting  decisions.  The  named  fiduciary  must 
carry  out  this  responsibility  solely  in  the 
interest  of  the  participants  and  beneficiaries 
and  without  regard  to  its  relationship  to  the 
plan  sponsor. 

It  is  th»  view  of  the  Department  that 
compliance  with  the  duty  to  monitor 
necessitates  proper  documentation  of  the 
activities  that  are  subject  to  monitoring. 
Thus,  the  investment  manager  or  other 
responsible  fiduciary  would  be  required  ro 
maintain  accurate  records  as  to  proxy  voting 
Moreover,  if  the  named  f5d«»ci8ry  is  to  be  able 
to  carry  out  its  responsibilities  under  ERISA 
§  404(a)  in  determining  whether  the 
investment  manager  is  fulfilling  its  fiduciary 
obligations  \n  investing  plans  assets  in  a 
manner  that  justifies  the  continuation  of  the 
management  appointment,  the  proxy  voting 
records  must  enable  the  named  fiduciary  to 
review  not  only  the  investment  manager's 
voting  procedure  with  respect  to  plan-owned 
stock,  but  also  to  review  the  actions  taken  in 
individual  proxy  voting  situations. 

The  fiduciarj'  obligations  of  prudence  and 
loyalty  to  plan  participants  and  beneficiaries 
require  the  responsible  fiduciary  to  vote 
proxies  or  issues  that  may  afTetl  the  vakie  of 
the  plan's  investment.  Although  the  sanse 
principles  apply  for  proxies  appurienant  to 
shares  of  fioreign"  corporations,  the 
Department  recognizes  that  in  voting  such 
proxies,  plans  may,  in  some  cases,  incur 
additional  costa.  Thus,  a  fiduciary  should 
consider  whether  the  plan's  vote,  «fither  by 
itself  or  together  with  the  votes  oil  other 
shareholders,  is  expected  to  have  an  effect  on 
the  value  of  t|ie  plan's  invesmienl  that  wilt 
outweigh  the  cost  of  votitig.  Moreover,  a 
fiduciary,  in  dei  iding  whether  to  purdlase 
shares  of  a  fbre'gn  corporation,  should 
consider  whethw  the  difficulty  and  exp-ase 
in  voting  the  shares  is  rvflecled  in  th«r 
market  price. 

(2)  Statements  of  Investment  Policy 

The  maintenance  by  an  employee  tienefit 
plan  of  a  ststemoit  of  investment  policy 
designed  to  futrther  th«  purposes  of  the  plan 
and  its  hinding  policy  is  consistent  with  the 
fiduciary  obligations  set  forth  in  ERISA 
§404(aMl)  (A)  and  (B).  Sinca  the  fiduciary  act 
of  managing  plan  assets  that  are  shares  of 
corporate  stock  includes  the  voting  of  prox)»?s 
appurtenant  to  those  shares  of  stock,  a 
statement  of  proxy  voting  policy  v.'ould  be  an 
important  pari  of  any  comprehensive 
statement  of  investment  policy.  For  purpos<»t 
of  this  document,  the  term  "statement  of 
investment  policy"  means  a  wrritten 
statement  that  provides  the  fiduciaries  who 
are  responsible  for  plan  investments  with 
guidelines  or  general  instructions  concerning 
various  types  or  categories  of  investment 
management  decisions,  which  may  include 
proxy  voting  decisions.  A  statement  of 
investment  policy  is  distinguished  from 
directions  as  to  the  purchase  or  sale  of  a 
specific  investment  at  a  specific  time  or  as  to 
voting  specific  plan  proxies. 

In  plans  where  investment  management 
responsibility  is  delegated  to  one  or  more 
investment  managers  appointed  by  the 
named  fiduciary  pursuant  to  ERISA 
§  402(c)(3),  inherent  in  the  authority  Io 
appoint  an  investment  manager,  the  named 
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fiduciary  responsible 
investment  managers 
condition  the 
a  statement  of 
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imprudent  actions 
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The  plan  documen : 
expressly  provide  a 
policy  to  guide  the 
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investment  policy 
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of  a  statement  of 
I  lich  sets  forth  guidelines 
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the  investment 
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In  the  absence  of 
to  comply  with 
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nvestment  manager. 

be  subject  to  the 
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Thus,  the  trustee  would  be  required  to 
comply  with  the  statement  of  invesbnent 
policy  unless,  for  example,  it  would  be 
imprudent  to  do  so  in  a  given  instance. 

Maintenance  of  a  statement  of  investment 
policy  by  a  named  fiduciary  does  not  relieve 
the  named  fiduciary  of  its  obligations  under 
ERISA  §  404(a)  with  respect  to  the 
appointment  and  monitoring  of  an 
investment  manager  or  trustee.  In  this  regard, 
the  named  fiduciary  appointing  an 
investment  manager  must  periodically 
monitor  the  investment  manager's  activities 
with  respect  to  management  of  the  plan 
assets.  Moreover,  compliance  with  ERISA 
§  404(a)(1)(B)  would  require  maintenance  of 
proper  documentation  of  the  activities  of  the 
investment  manager  and  of  the  named 
fiduciary  of  the  plan  in  monitoring  the 
activities  of  the  investment  manager.  In 
addition,  in  the  view  of  the  Department,  a 
named  fiduciary's  determination  of  the  terms 
of  a  statement  of  investment  policy  is  an 
exercise  of  fiduciary  responsibility  and,  as 
such,  statements  may  need  to  take  into 
account  factors  such  as  the  plan's  funding 
policy  and  its  liquidity  needs  as  well  as 
issues  of  prudence,  diversification  and  other 
fiduciary  requirements  of  ERISA. 

An  investment  manager  of  a  f)OoIed 
investment  vehicle  that  holds  assets  of  more 
than  one  employee  benefit  plan  may  be 
subject  to  a  proxy  voting  policy  of  one  plan 
that  conflicts  with  the  proxy  voting  policy  of 
another  plan.  Coinpliance  with  ERISA 
§  404(a)(1)(D)  would  require  such  investment 
manager  to  reconcile,  insofar  as  p>ossible,  the 
conflicting  policies  (assuming  compliance 
with  each  policy  would  be  consistent  with 
ERISA  §  404(a)(1)(D))  and,  if  necessary  and  to 
the  extent  permitted  by  applicable  law,  vote 
the  relevant  proxies  to  reflect  such  policies 
in  proportion  to  each  plan's  interest  in  the 
pooled  investment  vehicle.  If,  however,  the 
investment  manager  determines  that 
compliance  with  conflicting  voting  policies 
would  violate  ERISA  §  404(a)(1)(D)  in  a 
particular  instance,  for  example,  by  being 
imprudent  or  not  solely  in  the  interest  of 
plan  participants,  the  investmeilt  manager 
would  be  required  to  ignore  the  voting  policy 
that  would  violate  ERISA  §  404(a)(1)(D)  in 
that  instance.  Such  an  investment  manager 
may,  however,  require  participating  investors 
to  accept  the  investment  manager's  own 
investment  (>olicy  statement,  including  any 
statement  of  proxy  voting  policy,  before  they 
are  allowed  to  invest.  As  with  investment 


policies  originating  from  named  fiduciaries, 
a  policy  initiated  by  an  investment  mandger 
and  adopted  by  the  participating  plans  would 
be  regarded  as  an  instrument  governing  the 
participating  plans,  and  the  investment 
manager's  compliance  with  such  a  policy 
would  be  governed  by  ERISA  §  404(a)(1)(D). 

(3)  Shareholder  Activism 

An  investment  policy  that  contemplates 
activities  intended  to  monitor  or  influence 
the  management  of  corporations  in  which  the 
plan  owns  stock  is  consistent  with  a 
fiduciary's  obligations  under  ERISA  where 
the  responsible  fiduciary  concludes  that 
there  is  a  reasonable  exp>ectation  that  such 
monitoring  or  communication  with 
management,  by  the  plan  alone  or  together 
with  other  shareholders,  is  likely  to  enhance 
the  value  of  the  plan's  investment  in  the 
corporation,  after  taking  into  account  the 
costs  involved.  Such  a  reasonable 
exjjectation  may  exist  in  various 
circumstances,  for  example,  where  plan 
investments  in  corporate  stock  are  held  as 
long-term  investments  or  where  a  plan  may 
not  be  able  to  easily  dispose  such  an 
investment.  Active  monitoring  and 
communication  activities  would  generally 
concern  such  issues  as  the  independence  and 
expertise  of  candidates  for  the  corporation's 
board  of  directors  and  assuring  that  the  board 
has  sufficient  information  to  carry  out  its 
responsibility  to  monitor  management.  Other 
issues  may  include  such  matters  as 
consideration  of  the  appropriateness  of 
executive  comp>ensation,  the  corjKjration's 
policy  regarding  mergers  and  acquisitions, 
the  extent  of  debt  financing  and 
capitalization,  the  nature  of  long-term 
business  plans,  the  corporation's  investment 
in  training  to  develop  its  work  force,  other 
workplace  practices  and  financial  and  non- 
financial  measures  of  corporate  performance. 
Active  monitoring  and  communication  may 
be  carried  out  through  a  variety  of  methods 
including  by  means  of  corresp>ondence  and 
meetings  with  corporate  management  as  well 
as  by  exercising  the  legal  rights  of  a 
shareholder. 

Signed  at  Washington,  DC,  this  21st  day  of 
July,  1994. 
E.  OlenaBerg, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits.  U.S.  Department  of  Labor. 
(FR  Doc.  94-18198  Filed  7-28-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AQENCY 

Changes  to  ttie  Hojtel  and  Motel  Fire 
Safety  Act  National  Master  List 

agency:  United  Sts  tes  Fire 
Administration.  F^iA. 
ACTION:  Notice. 


summary:  The  Fed<  ral  Emergency 
Management  Agen(  ;y  (FEMA  or  Agency) 
gives  notice  of  add  tions  and 
corrections/change  i  to.  and  deletions 
from,  the  national  ihaster  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  uid  control 
guidelines  under  tl  e  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  Ai^USt  29,  1994. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  andjmay  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency.  500  C 
Street.  S\V..  room  tko.  Washington.  DC. 
20472,  (fax)  (202)  6k6-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  chajnge  to  the  list,  see 
Supplementary  Infi^rmation  below. 
FOR  FURTHER  MFORMATKM  CONTACT: 
John  Ottoson.  Fire  Management 
Programs  Branch.  l|nited  States  Fire 
Administration.  Federal  Emergency 
Management  Agency,  National 
Emergency  Trainin  ;  Center.  16825 
South  Seton  Avenu  a.  Emmitsburg.  MD 
21727,  (301)  447-1: 172. 


lnde« 


AZ 

A20206 
AZ0207 
A20205 

CA 

CA1261 
CA1265 
CA1259 

CA1282 
CA1257 
CA1266 

CA12e4 

CA1264 
CA1270 

CA1260 

CA1269 

CA1279 


SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Monday,  November  29, 
1993.  58  FR  62718,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
ofhce  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotd  and  Motel  Rre 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  Mardi  31. 
1993.  If  the  published  list  is  unavailiMe 
to  you.  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 


updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington.  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-O01-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  July  25. 1994.  '     " 

John  P.  Carey, 

General  Counsel. 


HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  July  25. 1994 


Property  name 


PO  box/Rt  No.  and  street 
address 


City 


State/ZIP 


Telephone 


Additions 


Si  per  8  Motel 

S«|}er8Motei 

Best  Western  Inn  at  the 
Airport 

Bqst  Western  Colony  Inn  .. 
Western  Heritage  Inn 
Western  Holiday  Spa 
.odge. 

Hj  mpton  Inn 

Wetland  Inn 

Western      Suites, 
i^oronado. 

Limited  Newport 
ieach/Costa  Mesa. 
Western  Courtesy  Inn 
Western      Laguna 
irisas  Spa  Hotel. 

Western  Dragon  Gate 
|in. 

Western   Westwood 
>acific  Hotel. 

Angeles        West 
'ravelodge. 


Best 


Best 


Best 


Best 


Lot 


Best 


1105  E.  Sheldon  St 

100  Fab  Ave 

7060  S.  Tucson  Boulevard 

3600  El  Camino  Real 

1955  E.  Second  St 

1025  N.  Main  St 

7828  Orangethorpe  Ave  .... 

7810  E.  Telegraph  Rd 

275  Orange  Ave 

1680  Supenor  Ave  

1355  E.  Main  St  

1600  Coast  Hwy 

818  N.  Hill  St _ 

1 1250  Santa  Monica  Blvd  . 

10740  Santa  Monica  Blvd  . 


Ptxienw 

Siena  Vista ... 
Tucson 

Atascadero  .... 

Benida 

Bishop 

Buena  Park .... 

Commerce 

Coronado 

Costa  Mesa  ... 

El  Cajon  .„ 

Laguna  Beach 

Los  Angeles ... 

Los  Angeles ... 

Los  Angeles ... 


AZ  86301 
AZ  85635 
AZ  85706 


CA  93422 
CA  94510 
CA  93514 

CA  90620 
CA  90040 
CA  92118 

CA  92627 

CA  92021 
CA  92651 

CA  90012 

CA  90025 

CA  90025 


(602)776-1282 
(602)459-5380 
(602)746-0271 


(805)466-4449 
(707)746-0401 
(619)873-3543 

(714)670-7200 
(310)806-3791 
(619)437-1666 

(714)645-2221 

(619)440-7378 
(714)497-7272 

(213)617-3077 

(310)478-1400 

(310)474-4576 


Index 


CA1276 

CA1286 
CA1267 

CA1268 

CA1271 

CA1275 
CA1263 

CA1283 

CA1277 
CA1280 
CA1281 
CA1258 

CA1274 

CA1273 

CA1278 

CA1262 

CA1285 

CO 

CO0270 
CO0277 

CO0275 

CO0274 
CO0267 

CO0269 
CO0273 
CO0272 
CO0271 
CO0276 

CO0268 


PL 


FL4239 
FL4237 

FL4238 


ID 


ID0168 
ID0167 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LIST  JULY  25.  1 994— Continued 


Property  name 


PO  box/Rt  No.  and  street 
address 


Best  Western  San  Marcos 

Motor  Inn. 
Siskiyou  Lake  Golf  Resort 
Best       Western      Grand 

Manor  Inn. 
Best    Western    Porterville 

Inn. 
Best      Western      Grand 

Manor  Inn. 
Best  Western  Roseville  Inn 
Best    Western    Executive 

Inn. 
Days     Inn     Suites     Sea 

World/Airport. 
Bay  Club  Hotel  &  Marina  .. 

Marina  Motel  

Sir  Francis  Drake  Hotel 

Best      Western      Sunrise 

Hotel  at  Ports  O'Call. 
Best      Western      Encina 

Lodge  &  Suites. 
Best  Western  Pepper  Tree 

Inn. 
Westin  Hotel „ „.... 

Best  Western  Sonoma  Val- 
ley Inn. 

Executive  Suites  Park  Re- 
gency. 

Best  Western  Alamosa  Inn 

Clarion  Harvest  House 
Hotel. 

Pikes  Peak  Moior 
Rodeway  Inn. 

Comfort  lnr>— Airport  

Holiday  Inn  Denver  Down- 
town. 

BoukJer  Brook,  Ltd 

Sleep  Inn 

Comfort  Inn 

Friendship  Inn  

Comfort  Inn  Southwest 
Denver. 

Best  Western  Golden  Prai- 
rie Inn. 

Omni  Colonnade  Hotel 

Acapuico  Inn  


250  Pacifk:  St 


1000  Siskiyou  Lake  Blvd  ... 
1470  Feather  River  Blvd  ... 

350  W.  Montgomery  Ave  .. 

90  Sale  Lane 


220  Harding  Blvd  .. 
18880  E.  Gale  Ave 


3350  Rosecaans  Street  .... 

2131  Shelter  Island  Drive  . 

2576  Lomtard  Street  

450  Powell  Street 

525  S.  Hartxx  Boulevard  .. 


2220  Bath  St  . 
3850  State  St 


5101      Great      American 

Parkway. 
550  Second  St.  West 


3190  Oak  Road 


1919  Main  St 

1345  28th  Street 


2409  East  Pikes  Peak 


7201  East  36th  Ave  . 
1 450  Glenarm  Place 


Bahama  House 


FL4243 

Breakers  Beach  Motel 

FL4242 

Pelican  Beach  Resort  

FL4248 

Wyndham  Garden  Hotel- 

Lake  Buena  Vista. 

FL4247 

B.W.  Del  Coronado 

FL4246 

Best  Western  Golden  Host 

Resort. 

FL4244 

The  Inn  at  Camachee  Har- 

bor. 

FL4240 

Best  Western  Mirage  

FL4245 

Guest  Quarters  Suite  Hotel 

FL4241 

Best  Western  Mt.  Vemon 

Inn. 

1900  Fall  River  Rd 

3025  8th  Ave 

1638  East  Mulberry  St 

733  Horizon  Drive  

3440  South  Vance  St .. 

700  Colorado  Blvd  


Best  Western  Airport  Motor 

Inn. 
Best  Western  Vista  Inn  


180  Aragon  Avenue  

2505  South  Atlantic  Ave- 
nue. 

2001  South  Atlantic  Ave- 
nue. 

27  South  Ocean  Avenue  ... 

2000  N.  Atlantk:  Boulevard 

8688  Palm  Parkway 


11815  West  98 

4675  N.  Tamiami  Trail 

201  Yatch  Club  Drive  .. 


5005  34th  Street  North  

4400  West  Cypress  Street 
110  South  Oriando  Avenue 


2660  Airport  Way 
2645  Airport  Way 


City 


MorroBay 


Mount  Shasta  City 
Oroville  


Porterville 
Red  BluH . 


Roseville 

Rowland  Heights 

San  Diego 


San  Diego 

San  Francisco 
San  FrarKisco 
San  Pedro  


Santa  Barttara 
Santa  Bart>ara 
Santa  Clara  .... 

Sonoma  

Walnut  Creek  .. 


Alamosa 
Boukler  . 


Colorado  Springs 


Evans  

Fort  Collins  

Grand  Junction 
takewood  


Stratton 


Coral  Gables  ... 
Daytona  Beach 

Daytona  Beach 

Daytona  Beach 
Ft.  Lauderdale  . 
Orlando 


Panama  City  Beach 
Sarasota  


SL  Augustine  . 

St.  Petersburg 

Tampa 

Winter  Park 


Boise . 
Boise . 


State/ZIP 


CA  93442 

CA  960679482 
CA  95965 

CA  93257 

CA  96080 

CA  95678 
CA 

CA92110 

CA  92106 
CA  94123 
CA  94102 
CA  90731 

CA  93105 

C A  93105 

CA  95054 

CA  95476 

CA  94596 


CO  81 101 
CO  80302 

CO  80909 

CO  80207 


Denver 

Denver CO  8O202 

Estes  Park  CO  80517 

CO  80620 
CO  80524 
CO  81506 
CO  80227 

CO  80836 


FL  33134 
FL  32118 

FL32118 

FL  32118 
FL  33305 
FL  32836 

FL  32407 
FL  32434 

FL  32095 

FL  33714 
FL  33607 
FL  32789 


ID  83705 
10  83705 


Telephone 


(805)772-2248 

(916)926-3030 
(916)533-9675 

(209)781-7411 

(916)529-7060 

(916)782-4434 
(818)810-1818 

(619)224-9800 

(619)225-1604 
(415)921-0364 
(415)392-7755 
(310)548-1080 

(805)682-7277 

(805)687-5511 

(408)986-0700 

(707)938-9200 

(510)829-7421 


(719)589-2567 
(303)443-3850 

(719)471-0990 

(303)393-7666 
(303)573-1450 

(303)586-0910 
(303)352-9318 
(303)484-2444 
(303)245-7200 
(303)989-5500 

(719)348-5311 


(305)441-2600 
(904)761-2210 

^904)248-2001 

(904)252-0863 
(305)568-9431 
(407)239-8500 

(904)234-1600 
(813)335-5141 

(904)825-0003 

(813)525-1181 
(813)873-8675 
(407)647-1166 


(208)384-5000 
(208)336-8:00 
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100169 
rD0163 

ID0173 
ID0174 
ID0165 
ID0164 
100170 
ID0166 
100172 
100175 

100171 

IL 

IL0507 

IL0508 
IL0506 

KS 

KS0127 
KS0128 
KS0129 
KS0130 
KS0131 
KS0132 
KS0133 

KY 

KY0402 

KY0401 

MA 
MA0247 
MA0244 
MA0245 

MA0246 
MD 

MD0275 

MS 
MS0067 
MS0068 
MS0069 
MS0070 
MS0071 
MS0072 
MS0073 
MS0076 
MS0075 

MS0074 
ND 

N00077 

NV 

NV0108 
NV0105 
NV0106 
NV0103 

NV0098 

NV0101 

NV0104 
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"rontier  Moter 

■airfield    Inn    By    Marriott 

Coeur  D  Alene. 
daho  Falls  Super  8  Motel . 
Jest  Western  Ameritel  Inn 

^mfort  Inn  

Clarion  Inn — Sun  Valley  .... 

>ony  Soldier 

)€St  Western  Mccal 

C2  Motel „ „.. 

Jest     Western     Connie's 

Motor  Inn. 
I  fountain  Village  Lodge  .... 


Regency  Hotel  and  Con- 
ference Cer«er. 

itheraton  Gateway  Suites 
O'Hare. 

!  ipringfield  Renaissance 
Hotel. 

!  lupef  8  Motel 

Super  8  Motel 

iiuper  8  Motef 

$uper  8  Motel „ 

:  uper  8  Motel 

J  *jper  8  Motel 

I  «st  Western  Sun  Dome  .. 
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Property  name 


I  loliday  Inn  Danviile  

1  exingfon  Hampton  Inn 


Heritage  House  

f  k>tel6  

<|larion     Carriage     House 

Inn. 
I*in  at  Mill  Creek 


C  ays  Inn 


C  duality  Inn  Emerald  Beach 

Econo  Lodge 

C  onrrfort  Inn  of  Cleveland  .. 

Comfort  Inn  

C  onrrfort  Inn  

Comfort  Inn  

Econo  Lodge 

E  est  Westem  Flagship  Inn 
HJoliday      Inn      University 

Center, 
duality  Inn 


Helly  Inn  13th  Avenue 


S  tagecoach  Hotel/Casino  .. 
E  est  Westem  Trailstde  Inn 
E  est  Westem  Ameritel  Inn 
qest  Westem  Ameritel  Inn 

Express. 
Blest    Western    Part<    Vue 

Motel. 

Sunrise  Suites 

fiiverside  Resort  Hotel  arxJ 

Casino. 


PO  box/Rt  No.  and  sUeet 
address 


240  S  Superior 

2303  Nortti  Fourth  St  

705  Lindsay  Blvd 

900  Lindsay  Blvd 

195  S.  Colorado  Ave 

600  N  Main 

1716  Main  

POBOX4297,  415S.  3rd  . 

501  N.  4th  

323  Cedar  St 

P.O.  Box  150,  Highway  21 
&75. 


3282  N.  Henderson  St 
6501  N.  Mannheim  Rd 
701  E.  Adams  St 


50 


2913W.  Hwy. 

3500  Loth  St 

1315  E.  nth  Ave 
515  McDonald  Dr 
2110  E.Kansas... 
1620  E.  2nd  St  .... 
1 1  Des  Moines  .... 


Danville    Bypass    &    U.S. 

127. 
3060  Lake  Crest  Circle  


259  Main  St 

106  Capital  Dr 

738  Boston  Post  Road 


225  Route  28 


8040  13tti  St . 


1865  Beach  Blvd 

211  Hwy  25  North  

721  N.  Davis  

401  Hwy  82  West 

1552  Sunset  Dr 

107  Scott  Dr 

2405  South  Frontage  Rd  .. 

4830  Amoco  Rd  

403  Hw^  12  @  Montgom- 
ery St. 
2390  Frontage  Rd.  So  


4207  13th  Ave.  SW 


PO  Box  836 

1300  North  Carson  Street 

1930  Idaho  Street  

837  Idaho  Street  „ 

930  Aultman  Street  


4575  Boukjer  Highway 
1650  Casino  Drive  


City 


Cambridge 

Ck)eur  D  Alene ... 

Idaho  FA 

Idaho  Falls 

Idaho  Falls 

Ketchum  

Lewiston  

Mccal  

Sarxlpoir^  

SarKlpoint  

Stanley 

(aalesburg 

Rosemont 

Springfield 

Emporia 

Great  Bend 

Hutchinson 

Lawrence 

Mcpherson  

Newton  

South  Hutchinson 

Danville 

Lexington 

Hyannis 

Springfield 

Sudbury  

YanTX)uth 

Silver  Spring 

Biloxi  

Carthage 

Cleveland 

Greenwood 

Grenada 

McCk)nib 

Meridian 

Moss  Point 

Starkville 

Vicksburg 

Fargo 

Beatty 

Carson  City 

Elko 

Elko 

Ely 

Las  Vegas  

Laughlin 


State/ZIP 


IOB3610 
ID  83814 

ID  8342 
10  83402 
10  83402 
10  83340 
10  83501 
ID  83638 
10  83864 
ID  83804 

ID  83278 


IL  61401 
IL  60018 
IL  62701 


KS  66801 
KS  67530 
KS  67501 
KS  66049 
KS  67460 
KS67114 
KS  67505 

KY  40422 
KY  40513 

MA  02601 
MA  01089 
MA  01776 

MA  02673-4601 

MD  20910 

MS  39531 
MS  39051 
MS  38732 
MS  38930 
MS  38901 
MS  39648 
MS  39301 
MS  39563 
MS  39759 

MS  39180 

NO  58103 

NV  89003 
NV  89701 
NV  89801 
NV  89801 

NV  89301 

NV  89121 
NV  89029 


Telephone 


(208)247-3851 
(208)664-1649 

(208)522-8880 
(208)523-6000 
(208)528-2804 
(208)726-5900 
(208)743-9526 
(208)634-6300 
(208)263-3441 
(208)263-9581 

(208)774-3661 


(309)344-1111 
(708)629-6300 
(217)544-8800 


(316)342-7567 
(316)793-€W86 
(316)662-6394 
(316)842-5721 
(316)241-8881 
(316)283-7611 
(316)663^444 

(606)  236-8600 
(606)  223-0088 

(800)  352-7189 
(413)  788-JOOO 
(508)  443-2223 

(800)243-1114 

(301)588-4400 

(601)388-3212 
(601)267-7900 
(601)843-4060 
(601)453-5974 
(601)226-1683 
(601)249-0080 
(601)  693-9393 
(601)475-5000 
(601)323-6161 

(601)634-8607 

(701)  277-8821 

(702)  553-2419 
(702)  883-7300 
(702)  738-8787 
(702)  738-7261 

(702)  289-*497 

(702)  434-0848 
(702)  298-2535 


Index 


NV0099 
NV0102 
NV0097 

twoioo 

NV0107 

OR 

OR0158 
OR0167 

OR0166 

OR0159 
OR0161 
OR0165 
OR0168 
OR0162 
OR0160 
OR01 70 

OR0169 

OR0164 

OR0163 
SO 

SC0206 
TX 

TX0516 

TX0522 
TX0513 
TX0520 
TX0519 
TX0517 

TX0515 

TX0518 

TX0521 
TX0523 
TX0514 


AZ 

AZ0057 

CA 
CA1021 

CA0078 

CA0695 
CA0375 
CA1052 
CA0656 
CA0230 

CO 

CO0222 
CO0059 

CO0174 
CO0157 
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Property  name 


Best  Western  Airport  Plaza 
Motel. 

Best  Western  Ck)ntinental 
Lodge. 

Clarion  Hotel  Casino 

Motel  6  #198  

Best  Western  Gold  Coun- 
try Inn. 

Motel  6  #1244  

Best  Western  Grand  Minor 

Inn. 
Best  Western  The  Village 

Green  Resort. 

Motel  6  #418 

Motel  6  #253  

Best  Westem  Klamath  Inn 
Best  Westem  Vineyard  Inn 

Motel  6  #89  

Motel  6  #349  

Best  Western  New  Kings 

Inn. 
Best  Western  Pacific  Hwy 

Inn. 
B/W  Chateau  290 

B.'W  Willamette  Inn  


PO  box/Rt  No.  and  street 
address 


1981  Terminal  Way 
1885  South  Virginia 


3800  S  Virginia  St 

1400  Stardust  St  

921     West     Winnemucca 
Blvd. 


1445  Bayshore  Drive 
925  NW  Garfield  


City 


Reno  .. 
Reno  .. 


725  Row  River  Rd 


3752  International  Court  . 
1800  North  East  Seventh 

4061  S  6th  St  

2035  S.  Hwy  99W  

950  Alba  Drive  

325  SE  Nye  Avenue  

3658  Market  St  NE  


4646  Portland  Rd  NE 


Holiday  Inn  of  St.  George  . 

Best  Westem  Great  South- 
west Inn. 

Relay  Station  Motel 

Holiday  Inn  Airport  

Ramada  Inn  Lake  Jackson 

Best  Westem  Expo  Inn 

Best  Western  Navasola 
Inn. 

Best  Western  Inn  of  the 
West. 

Best  Westem  Ingram  ParV 
Inn. 

Relay  Station  Motel 

The  Inn  at  Scott  &  White  .. 

Best  Western  American 
Inn. 


17993    SW    Lwr    Boones 

Ferry. 
30800  SW  Partway  

6014  W.  Jim  Bilton  Blvd  .... 

3501  E.  Division  St  


Reno 

Reno 

Winnemucca 


Coos  Bay 
Corvallis  .. 


Cottage  Grove 


Eugene  &  Springfield 

Grants  Pass 

Klamath  Falls 

McMinnville 

Medford  

Pendleton  

Salem  


4085IH-10@Walden  Rd 

5549  Leopard  St  

925  Hwy.  332  

4200  N.  Medford  

818  Hwy.  6  Loop  South  ... 


415  W.  Beauregard  .. 
6855  N.W.  Loop  410 


Salem  

Tigard  

Wilsonville  . 

St.  George 


Arlington 


5530  IH-10  East  ... 

2625  S.  31st  St  

Box  626,  1309  W. 
way. 


Broad- 


Beaumont  

Corpus  Cristi . 
Lake  Jackson 

Lufkin 

Navasota  


San  Angelo  . 

San  Antonio 

San  Antonio  . 

Temple 

Van  Horn  


Corrections/Change 


Holiday  Inn  Crown  Plaza  .. 

Best  Western  Andersen's 

Inn. 
Best  Western  Hemel  Motor 

Inn. 

Sea  Port  Marina  Hotel  

Victorian  Inn  

Best  Westem  Bayside  Inn 

Travelodge  at  ttie  Zoo 

Best  Western  Orchard  Inn 

Quality  Inn  South  

Best  Western  Rio  Grande 

Inn. 
Best  Westem  Denver  West 


1 1 1  N.  Central  Ave 


850  Palomar  Airport  Rd  .... 
2625  W.  Florida  Ave  


6400  E.  Pacific  Coast  Hwy 

487  Foam  St  

555  W.  Ash  St 

2223  El  Cajon  Blvd  

5025  N.  Golden  State  Blvd 


6300  East  Hampden  Ave 
400  East  Second  Ave  


11 595  West  6th  Ave 


Denver  West  Econo  Lodge  I  715  Kipling  St 


Phoenix 

Carisbad  ... 

Henriet  

Long  Beach 
Monterey  ... 
San  Diego  .. 
San  Diego  .. 
Turiock 

Denver 

Durango 

Lakewood  .. 
Lakewood  .. 


State/ZIP 


NV  89502 

NV  89502 

NV  89502 
NV  89503 
NV  89445 


OR  97420 
OR  97330 

OR  97424 

OR  97477 
OR  97526 
OR  97603 
OR  97128 
OR  97504 
OR  97801 
OR  97301 

OR  97305 

OR  97224 

OR  97070 

SC  29059 

TX  76011 

TX  77705 
TX  78408 
TX  77566 
TX  75901 
TX  77868 

TX  76903 

TX  78238 

TX  78219 
TX  76504 
TX  79855 


AZ  85004 

CA  92008 

CA  92545 

CA  90803 
CA  93950 
CA  92101 
CA  92104 
CA  95380 

CO  80222 
CO  81301 

CO  80215 
CO  80215 


Teleptione 


(702)  348-6370 

(702)  329-1001 

(702)  825-4700 
(702)  747-7390 
(702)  623-6999 


(503)267-7171 
(503)  758-8571 

(503)  942-2491 

(503)741-1105 
(503)474-1331 
(503)  882-1200 
(503)  472^900 
(503)  773-4290 
(503)276-3160 
(503)  582-1559 

(503)  39O-32C0 

(503)  620-2030 

(503)  682-2288 

(803)  563-4581 

(817)640-7722 

(409)842-9341 
(512)  289-5100 
(409)297-1161 
(409)  532-7300 
(409)  825-7775 

(915)  653-2995 

(210)  520-8080 

C21 0)662-6691 
(817)778-5511 
(915)  283-2030 


(602)  257-1525 

(619)  931-1400 

(909)  925-6605 

(310)  434-8451 
(408)  373-8000 
(619)  233-7500 
(619)296-2101 
(209)  667-2827 

(303)  758-221 1 
(303)  385-4980 

(303)  238-7751 
(303)  232-5000 
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FL 


FL2459 
FL0051 

FL2245 


10 


ID0121 
ID0122 
ID0124 
ID0125 
ID0126 
ID0123 
ID0127 
ID0135 
ID0157 


IL 


110311 

KS 
KS0126 

MO 

MD0149 

MD0157 
MS 

MS0023 
OR 

OP0043 


TX 


TX0451 
TX0017 
TX0118 

Txono 

TX0374 
TX0318 


10 


ID0137 


IL 

IL0207 

NV 

NV0074 

TX 
TX0294 
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Holicfey  Inn  of  Crestview 
How:  rd  Johnson 

Mcloflodge. 
Howi  rd  Johnson  Lodge  . 


Capf  Motel 

IdanraHotel 

Rodeivay  Inn 

Shilo  Inn  

Silvei  Horn  Motor  Inn  . 

Riverside  Inn  

Everc  reen  Motel 

Budg  Jt  Motel 

Shilo  Inn  Nampa  Btvd 

Holid  ly  Inn — Peoria  ... 


Best 


Western      Golden 
Plains  Motel. 


Best  tVestern  Maryland  Inn 

Lai  rel. 
Days  Inn 


IFR  Doc.  94-18531  Filed 
BILLING  CODE  S718-36-U 
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Property  name 


PC  box/Rt  No.  and  street 
address 


Cabot  Lodge  North 

Western  Inn  at  the  Mead- 
ow; 

Best  Western  Classic  Inn. 
Couni  ry  Suites  by  Carlson 
Best  \  Vestern  DFW  Airport 
Best   Western  Rose  Gar- 
den Inn  &  Suites. 
Holidi  y  Inn  Civic  Center 
Omni  Richardson  Hotel 


Rode\  (ay  Inn  ol  Boise ^ 

Rama  la         Renaissance 
Hot  (I. 

Golde  1  Road  Motor  Inn  Inc 

Brazo  ;por1  Hilton  Inn  


4050  Ferdon  Boulevard  .... 
5225  US  27  N.  &  1-4  

Rts.  40E.  475.  5565  E.  Sil- 
ver Springs  Blvd. 

2600  Fairview  Ave  

928  Main  

ni5N.  Curtis  

41 1 1  Broadway  Ave 

699  W.  Cameron 

255  Portneuf 

2125  3rd  Ave.  N 

240  N.  4th  St 

617  Nampa  Blvd  

4400  N.  Brandywine  Dr 

Rt.  1  Box  3,  Jet  US  40  and 
83. 

15101  Sweitzer  Ln  

60  Main  St 

l20Dyess  Rd  

1215  N.  Hayden  Meadows 
Or- 

3950  Ridgemont  Dr 

1075  Wet  N- Wild  Way 

2611  W.  Airport  Fn«y  

300  E.  Expwy.  83 

200  W.  Expwy.  83 

701  E.  Campbell  Rd 

Deletions 

1115N.  Curtis  Rd  

701  E.  Adams  St 

3800  S.  Virginia  St  

925  Hwy.  322  W  


City 


Crestview 

Davenport 

Silver  Springs  .... 

Boise 

Boise 

Boise 

Boise 

Kellogg 

Lava  Hot  Springs 

Lewiston  

Montpelier , 

Nampa , 

Peoria 

OaKley  

Laurel 

Lexington  Park  ... 
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Proclamation  6708  of  July  26,  1994 

Anniversary  of  the  Americans  with  Disabilities  Act,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  Americans  with  Disabilities  Act  is  a  national  monument  to  freedom. 
Contained  within  its  broad  pillars  of  independence,  inclusion,  and 
empowerment  is  the  core  ideal  of  equality  that  has  defined  this  country 
since  its  beginnings.  For  when  America's  founders  set  down  the  guiding 
words  of  freedom,  first  among  them,  proudly  were,  "We  the  People."  Our 
young  Nation  would  be  governed  not  by  kings  or  tyrants— America  would 
be  led  by  farmers  and  doctors,  artists  and  merchants,  teachers  and  parents, 
each  possessing  widely  different  knowledge  and  skills.  Some  would  be 
active  participants  in  community  life.  Others  would  embrace  the  quiet  joys 
of  home.  But  all  of  the  people  would  mtke  an  essential  contribution  to 
the  character  and  quality  of  America. 

On  this,  the  fourth' anniversary  of  the  Americans  with  Disabilities  Act  (ADA), 
we  mark  the  full  extension  of  the  ADA's  employment  provisions  to  our 
Nation's  small  businesses.  In  1990,  members  of  both  political  parties  resolved 
to  make  laws  of  inclusion,  and  today,  telephone  relay  systems  connect 
deaf  and  hard-of-hearing  individuals  to  Americans  everywhere.  Four  years 
ago,  we  pledged  to  build  bridges  to  independence,  and  today,  architectural 
barriers  are  coming  down  in  office  buildings  and  movie  theaters  across 
the  country,  making  room  for  new  passageways  to  participation.  We  moved 
to  craft  policies  of  empowerment,  and  today,  leaders  in  public  and  private 
sectors  alike  are  recognizing  the  vast  potential  of  every  citizen  and  the 
breathtaking  determination  of  each  to  create  and  to  achieve.  With  this  Act, 
we  began  a  new  era  for  49  million  of  our  fellow  citizens.  And  today,' 
celebrating  the  rights  of  people  with  disabilities,  we  declare  in  no  uncertain 
terms  that  "We  the  People"  means  all  of  us,  with  our  myriad  differences 
and  doubts,  with  our  infinite  talents  and  aspirations. 

This  day— a  wonderful,  vigorous  celebration  of  the  progress  and  possibilities 
for  equal  opportunity— must  also  include  an  equally  vigorous  commitment 
to  continue  the  fight.  Now  is  the  time  to  act  on  our  understanding  that 
having  a  physical  or  mental  disability  is  a  part  of  the  human  experience. 
We  must  work  to  fully  implement  the  provisions  of  the  ADA  and  to  see 
that  these  and  related  laws  are  aggressively  enforced  in  our  schools  and 
workplaces,  in  our  national  government  and  local  councils.  Most  important, 
we  must  finally  overcome  the  remaining  handicaps  of  prejudice  and  stereo- 
type. Discrimination,  ignorance,  intolerance — these  barriers  are  a  far  greater 
tragedy  than  any  common  limitation  of  the  human  mind  or  body.  And 
it  is  only  in  overcoming  these  that  America  will  truly  be  worthy  of  its 
people. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  July  26,  1994,  as  the 
Anniversary  of  the  Americans  with  Disabilities  Act.  I  call  upon  the  people 
of  the  United  States  to  observe  this  day  with  appropriate  ceremonies  and 
activities. 
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B4  KWTNESS  WHEREOF,  I  haw  hereunto  set  my  hand  this  twenty-sixth 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  nfnety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hu»dr«rf 
and  nineteenth. 
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DEPARTMENT  OF  AGFUCULTURE 
Agricultural  Marketing  Service   ' 

7  CFR  Part  1250 
[Docket  No.  PY-84-001] 
RIN0581-AB13 

Amendments  to  Egg  Research  and 
Promotion  Order 

AGENCY:  Agricultural  Marketing  Service. 
ACTION:  Final  rule. 


summary:  This  rule  amends  the  Egg 
Research  and  Promotion  Order  to 
exempt  certain  producers  from  the 
provisions  of  the  Egg  Research  arid 
Consumer  Information  Act  and  4o 
provide  for  certain  funding  of  research 
projects.  The  changes  are  required  by 
amendments  to  the  Egg  Research  and 
fbnsumer  Information  Act,  which  were 
enarrted  December  14, 1993.. 
EFFECTIVE  DATE:  A  ugust  1,1 994 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L.  Lockard,  202-720-3506. 

SUPPIEMENTARV  INFORMATION: 

Execuiive  Orders  12866  and  12778 

This  rule  is  exempt  from  Exei.utive 
Order  12866  review. 

This  rule  has  been  reviewed  under 
Kxe<;utive  Order  12778,  Civil  justice 
Reform.  It  is  not  intended  to  have 
rutroactive  effect.  This  rule  does  not   - 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irnxxmcilable  connicl  with 
this  rule. 

The  At,1  provides  that  administrative 
proc;eedings  must  be  exhausted  before 
parties  may  file  suil  in  court.  Under 
section  14  of  the  Act,  a  person  subject 
lo  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  any 
provisions  of  such  order  or  any 
obligotians  imposed  in  connection  with 
such  order  are  not  in  accordance  with 
law;  and  requesting  a  modification  of 


tht>  order  or  an  exemption  therefrom. 
Such  person  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Seijotary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  his  principal  plai»  cf 
business,  has  jurisdiction  to  review  the 
SecnMary's  niling  on  the  petition,  if  a 
complaint  is  filed  within  20  days  after 
d.ile  of  the  entry  of  the  ruling. 

Eflfect  on  Small  Entities 

The  Administrator  of  the  Agn(niltural 
Marketing  Service  has  determined  that 
thir.  rule  will  not  hove  a  signific:ant 
economic  impa(.1  on  a  sut»tantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  Ht  seq). 

This  action  eliminates  virtually  all  of 
the  regulatory  requirements  under  the 
egg  research  and  promotion  program  on 
a  major  share  of  the  egg  producers 
currently  subject  to  those  requiremetits 
and  who  c-ertify  their  eligibility  for  the 
Statutory  exemption.  The  action 
substantially  reduces  the  regulatory 
burden  on  handlers  as  well. 
Approximately  618  producers  pay 
as.sessmants  to  the  American  Egg  Board 
(AEB)  at  the  rate  of  5  cents  per  30-dozen 
i:hse  of  commercial  eggs  marketed  or  the 
equivalent  thereof.  Tliis  action  exempts 
an  estimated  253  small  egg  producers 
whoown  75,000  or  fewer  laying  hens 
froH)  requirements  of  the  egg  research 
and  promotion  program.  The.se 
produt.ers  are  no  longer  required  to  pay 
the  assessment  of  5  cents  per  lO-dozen 
case  of  commercial  eggs. 

Paperwork  Reduction 

Information  collection  riMjuirtments 
and  recordkeeping  provisions  contained 
in  7  CFR  part  1250  have  been  previously 
approved  by  the  OlTice  of  Managemenl 
and  Budget  and  assigned  OMB  Control 
No.  0581-0093  under  the  Papoi-work 
Reduction  Act  of  1980. 

This  action  should  reduce,  by 
approximately  70  percent,  the  number 
of  colleriing  handlers  reqmred  to  file 
handler  reports  on  a  monthly  basis. 
Currently,  there  are  approximately  399 
collecting  handlers  under  the  t^sean  h 
and  promotion  program.  An  estimated 
281  of  these  handlers  are  no  longer 
rt^quired  to  file  monthly  handler  reports. 
In  addition,  handlers  do  not  have  to 
include  production  from  exempted 
flocks  ill  their  monthly  handler  reports 


The  253  small  egg  produi^rs  who  own 
7.5,000  or  fewer  laying  hens  are  required 
to  file,  through  their  handlers,  an  anr.iial 
i:ertification  of  exemption. 

Background  and  Proposed  (Sianges 

The  Egg  Res«.-on.h  and  Promotion 
Order  (7  CFR  1250.301-1250.363) 
established  pursuant  to  the  Egg 
R»»searrii  and  (>)nsumer  Information 
Act,  as  amended  (7  U.S.C.  2701  ef  soq), 
prrmdes  in  section  12.50.348  thnt  the 
following  are  to  be  exempt  from  paying 
assessment-?:  "(a)  Any  egg  producer 
whose  aggregate  number  of  laying  hens 
at  any  time  during  a  ri-<x)nsecutive- 
month  period  immediately  prior  to  the 
date  assessments  are  due  and  payable 
has  not  exceeded  30,000  loying  hens, 
and  (b)  Any  produiwr  owning  a  ilrnrk  of 
breeding  hens  whose  production  of  eggs 
is  primarily  utilized  for  the  hatching  of 
baby  chicks."  Currently  there  are  579 
proc^'jcers  who  come  under  the  30.000- 
laving-hen  exemption.  Se<;tion  12(a)(1) 
of  the  Act  (7  U.S.C.  2711)  was  amended 
December  14,  1993  (Pub.  L.  103-188),  to 
exempt  those  producers  whose 
aggregate  number  of  laying  hens  at  jny 
given  time  during  a  3-u)nsecutive- 
month  period  immediately  prior  lo  the 
date  a«se.ssmenfs  are  due  and  payable 
has  not  exceeded  75,000  laving  hens 
According  to  statistics  oiAEB,  253 
producers  owning  75,000  or  fewer 
laying  hens  «:urrenlly  pay  mandatory 
assessments  at  5  c-ents  per  30-dozcn  la.so 
of  commercial  eggs  or  the  equivalent 
thereof  to  finance  research,  promotion 
and  education  activities.  Ahhough 
produ^rs  in  this  category  represent  A 1 
pen;ent  of  the  total  producers  covered 
by  the  Act,  tliey  represent  only  4 
pen;enl  of  the  total  assessment  imxnue 
collet  ted  by  AEB.  Exempting  produ<«rs 
owning  75,000  or  fewer  laying  hens, 
t!n,'.t!fore,  exempts  a  number  of  sn^aller 
prodiic»»rs  without  adversely  imparling 
the  c.Tr>.ihiiily  of  AEB  to«^rry  out  Ibe 
progrnuis  autiiorized  under  the  Act. 

Section  8(d)  of  th9  Act  (7  U.S.C.  2707) 
was  al.so  amended  (Pub.  L  10.1-188)  lo 
reqiii.i;  th.it  AEB,  to  the  maximum 
extent  pracfhable,  allocate  a  proportion 
of  funds  for  research  projects  in  the 
1994  and  subsequent  fiscal  year  budj;ets 
thai  i«i  comparable  to  the  amount 
appropriated  for  research  proje;;ts  in  iho 
1993  fiscal  year  budget 

Comments 

Public  I^w  103-188  provides  that 
these  anKnidments  to  the  Order  shall  l<e 
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ublic  notice  and 
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Federal 
March  22,  1 
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interested 
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association. 
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hereinafter 
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set  forth  in  the 
7,  CFR  part  1250  is 
bllows: 


PART  12504EGG  RESEARCH  AND 
PROMOTIOr 


1.  The  aut 
continues  to 


ority  citation  of  part  1250 
read  as  follows: 


Authority: 

as  amended, 


Ffub.  L.  93^28,  88  Stat.  1171, 
U.S.C.  2701-2718. 


2.  In  §1250 
revised  to 


read 


.336,  paragraph  (c)  is 
as  follows: 


§1250.336    Outies. 

***** 

(c)  To  pre{  are  and  submit  to  the 
Secretary  foi  his  approval  budgets  on  a 
fiscal-period  basis  of  its  anticipated 
expenses  ani  disbursements  in  the 
administration  of  this  subpart,  including 
probable  cos :  of  plans  and  projects  as 
estimated  in  the  budget  or  budgets 
submitted  to  it  by  prospective 
contractors,  vith  the  Board's 
recommends  tions  with  respect  thereto. 


In  preparing 


a  budget  for  each  of  the 


1994  and  subsequent  fiscal  years,  the 
Board  shall,  to  the  maximum  extent 
practicable,  allocate  a  proportion  of 
funds  for  research  projects  comparable 
to  the  proportion  of  funds  allocated  for 
research  projects  in  the  Board's  fiscal 
year  1993  budget. 
*        *        *        *        *       ■ 

3.  In  §  1250.348,  the  introductory  text 
is  republished  and  the  first  sentence  of 
paragraph  (a)  introductory  text  is 
revised  to  read  as  follows: 

§1250.348    Exemptions. 

The  following  shall  be  exempt  from 
the  specific  provisions  of  the  Act: 

(a)  Any  egg  producer  whose  aggregate 
number  of  laying  hens  at  any  time 
during  a  3-consecutive-month  period 
immediately  prior  to  the  date 
assessments  are  due  and  payable  has  not 
exceeded  75,000  laying  hens.  *  *  * 
***** 

Dated:  July  26. 1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 

Inspection  Services. 

|FR  Doc.  94-18600  Filed  7-29-94;  8:45  ami 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  204 
PNS  No.  1395-92] 
RIN111&-AD28 

Petitioning  for  Foreign-Bom  Orphans 
by  United  States  Citizens 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  addresses  a 
number  of  issues  that  have  arisen  in  the 
recent  past  because  of  the  increased 
interest  by  United  States  citizens  in  the 
adoption  of  foreign-bom  orphans.  It 
revises  prior  regulations  by  clarifying 
language  and  procedures  for  prospective 
adoptive  parents  and  other  interested 
parties.  This  regulation  also  enhances 
the  ability  of  the  Immigration  and 
Naturalization  Service  (Service)  to  help 
ensure  that  children  who  are  eligible  for 
orphan  status  will  receive  proper  care. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
September  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Tabaka,  Senior  Immigration 
Examiner.  Karen  Eckert,  Supervisory 
Immigration  Examiner  or,  Rita  A. 
Arthur,  Senior  Immigration  Examiner. 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW..  Room  7122. 


Washington,  DC  20536.  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  The  word 
"orplian"  is  defined  in  many 
dictionaries  as  a  child  whose  parents 
have  both  died.  Under  the  Immigration 
and  Nationality  Act  (Act),  Congress  " 
expanded  the  definition  to  include  not 
only  children  who  were  orphans 
because  of  the  death  of  both  parents,  but" 
also  children  who  were  orphans  becau&e 
of  the  "disappearance  of,  abandonment 
or  desertion  by,  or  separation  or  loss 
from  both  parents  *  *  *"  [8  U.S.C. 
1101(b)(1)(F)].  Congress  also  established 
additional  circumstances  under  which 
the  child  of  a  sole  or  surviving  parent 
could  be  considered  an  orphan. 

A  review  of  the  legislative  history 
leading  to  the  statutory  definition  of 
orphan,  as  it  appears  in  section 
101(b)(1)(F)  of  the  Act,  and  a  review  of 
the  preceding  legislation  clearly  show 
that  Congress  intended  the  orphan 
statute  to  apply  to  "homeless"  and 
parentless  children.  The  original 
legislation  was  drafted  after  World  War 
II  when  there  were  many  children  who 
had  been  permanently  torn  from  their 
parents  and  homes.  In  fact,  the  origin  of 
the  legislation  can  be  traced  to  the 
Displaced  Persons  Act  of  1948,  Pub.  Lv 
80-7874.  §  2,  62  Stat.  1009  (1948). 

Amendments  to  the  original  statute 
included  raising  the  age  of  an  eligible 
orphan,  eliminating  the  two  orphans  per 
petitioner  limit,  allowing  an  unmarried  " 
individual  to  petition  for  an  orphan,  and 
defining  the  impact  of  the  Immigration 
Reform  and  Control  Act  of  1986  on 
section  101(b)(1)(D)  of  the  Act  regarding 
the  relationship  of  an  illegitimate  child 
to  its  father  in  an  orphan  case. 
Additional  legislation  required  that  a 
home  study  be  completed  in  every  case 
before  the  prospective  adoptive  parents 
are  eligible  to  petition  for  an  orphan. 
Throughout  these  changes.  Congress 
continued  to  refer  to  the  orphan  statute 
as  pertaining  to  homeless  children, 
thereby  distinguishing  it  from  the 
provisions  of  the  adopted  child  statute 
under  section  101(b)(1)(E)  of  the  Act. 

On  November  8, 1993,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  at  58  FR  59200-59210 
to  revise  the  regulations  at  8  CFR  204.3 
governing  the  petition  for  foreign-bom 
orphans.  The  proposed  rule  was  drafted 
to  address  a  number  of  issues  that  have 
arisen  in  the  recent  past  because  of  the 
increased  interest  by  United  States 
citizens  in  the  adoption  of  foreign-born 
orphans.  Public  comments  were 
solicited,  and  eight  letters  were  received 
during  the  comment  period.  All 
comments  have  been  thoughtfully 
considered.  Six  of  the  eight  commenters 
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indicated  their  overall  support  or  their 
support  in  large  measure  for  the 
proposed  regulations.  Since  most 
discussed  several  issues,  the  total 
number  of  comments  exceeds  the 
number  of  persons  who  «X)mmented. 

General 

It  should  be  npted  that  the  proposed 
rule  was  not  drafted  in  connection  witli 
pos.sible  United  States  ratification  and 
implementation  of  the  Hague 
Convention  on  Protection  of  Children 
and  Cooperation  in  Respect  of  Inter- 
country  Adoption.  Rather,  the  rule  *i;.is 
dmfted  on  the  basis  of  the  current 
provisions  of  the  Immigration  and 
Nationality  Act,  as  amended,  as 
indicated  in  the  "Authorities"  section  in 
the  pre,amble  to  the  proposed  mie.  Chie 
«;omniRnter  suggested  that  the  Service 
make  it  clear  for  individuals  without 
legal  backgrounds  that  the  rule  is  not 
related  to  the  Hague  Convention.  The 
Service  agrees  with  this  suggestion  and 
has  included  thi.s  clarintration  in  the 
final  rule. 

Definitions 

The  Service  has  received  the 
following  comments  regarding  the 
definitions  contained  in  this  rule: 

(1)  One  conunenter  objected  to  the  use 
of  the  term  "parental  interest"  used  in 
the  definition  "abandoned  by  both 
parents."  The  commenter  said  the 
phrase  has  proven  to  be  "*  *  * 
proljlematic  in  domestic  cases."  It  was 
stated  that  the  term's  "•  *   •  vagueness 
could  lead  to  many  otherwise  eligible 
orphans  being  denied  the  chanc-e  for 
adoption."  Although  the  term  "parental 
interest"  may  have  proven  to  be 
problematic  in  domestic  cases,  the 
.Service  does  not  believe  that  the  term's 
iiicorporation  in  the  final  nile  "*   *  * 
could  lead  to  many  othem-ise  etif^ihle 
nrphans  being  denied  the  chance  for 
adoption",  as  stated  (emphasis  added). 

Tne  term  "parental  interest"  relates  to 
i.liildren  who  are  not  eligible  orphans  as 
inditated  by  ihe<:ontex1  of  the  senten«* 
-in  w"h,c.h  it  appeared:  _    . 

A  c  hi!d  sha!l  not  Itc  coiisidi»r«!<l  lo  be 
iibumloncd  if  be  6r  stif  is  placed  ti;mp«>rdrily 
in  an  orphanage,  if  the  pan'nls  expn:s.s  an 
inl«!nt!on  to  rtlrieve  the  child,  an» 
t.-i)ntril)uting  or-dttemptin^,  to  contrihtiln  t»i 
the  supiwrt  of  the  diild,  or  otiionwisenxhibil 
pan-ntai  interest  in  the  chikJ. 

Like  "express  an  intention  to  retrieve 
the  r  hild"  and  "contributing  or 
attempting  to  contribute  to  the  support 
of  the  child,"  the  "parental  interest"  test 
applies  only  in  the  ca.se  of  a  child  who 
has  been  placed  temporarily  in  an 
orphanage.  Additionally,  the  "parental 
interest"  test  was  included  in  the 
proposed  nile  to  help  differentiate 


between  a  child  who  is  abandoned  to  an 
orphanage  and  a  child  who  is  placed  in, 
perhaps,  the  same  orphanage 
temporarily  because  the  natural  parents 
are  currently  unable  to  adequately 
provide  for  the  child. 

The  Service  will  retain  the  term 
"parental  interest"  in  the  final  rule. 
Hovwver,  review  of  this  comment  has 
pointed  to  the  need  to  clarify  that  this 
term  contemplates  continuous  interest 
rather  than  a  one-time  action. 
Accordingly,  this  provision  in  the  final 
nile  will  be  reworded  and  the  word 
■■ongoing"  will  be  added  to  the 
definition  of  "abandoned  by  both 
parents"  to  read  "ongoing  parental 
interest." 

(2)  The  proposed  rule  requires 
fingerprint  checks  and  an  evaluation  in 
the  home  study  of  each  "adult  membgr 
of  the  prospective  adoptive  parents' 
household,"  defined  as  "an  individual, 
other  than  a  prospective  adoptive 
parent,  over  the  age  of  18  whose 
principal  or  only  residence  is  the  home 
of  the  prospective  adoptive  parents." 
One  commenter  asked  the  Service  lo 
ensure  that  an  approved  advanced 
processing  application  or  orphan 
petition  will  not  be  affected  if  a  child  in 

-the  household  of  the  prospective 
adoptive  parents  turns  18  during  the 
validity  of  the  approved  application  or 
petition. 

The  Service  basic:ally  agrees  with  this 
recommendation  and  will  accordingly 
amend  its  definition  of  "adult  member 
of  the  prospective  adoptive  parents' 
household"  to  exclude  such  a  person 
unless  there  is  an  articulable  and 
substantive  reason  for  requiring 
fingerprint  checks  and  a  home  .study 
evaluation  after  the  advanced 
processing  application  has  been  filed. 

(3)  One  commenter  welcomed  the 
definition  of  the  "foreign  sending 
country"  and  the  specific  exclusion  of 
"a  country  to  which  the  orphan  travels 
temporarily*   *  "*."  The  commenter 
stated  that  this  language  in  conjunction 
with  other  language  in  the  p'le"*   *   * 
concerning  evidence  of  ru.'^turiy  in 
accordance  with  the  laws  of  the  foreign 
sending  country  will  plaix  a  rensonable 
requirement  forevideniK  that  .n  <  hild 
has  not  been  taken  across  an 
international  border  to  evade  laws 
designed  to  profeti  the  rights  and 
interests  of  the  child."  The  Service 
agrees  with  this  evaluation  and  will 
retain  this  definition  as  presented  in  the 
proposed  rule. 

(4)  The  term  "prospetlive  adoptive 
parents  "  is  in  part  defined  as  "*   *   *  a 
married  United  Stales  citizen  of  any  age 
and  his  or  her  spouse  of  any  age  *   *   *." 
One  commenter  asked  if  this  meant  a 
man  and  woman  marrieil  to  each  other. 


The  term  "prospective  adoptive 
parents"  includes  a  man  and  a  woman 
married  to  each  other  provided  thai  Ihey 
meet  all  the  criteria  set  forth  in  the 
definition. 

15)  One  commenter  indicated  that  the 
definition  of  "sole  parent"  might  have 
an  impact  on  the  determination  of 
whether  certain  children  were  orphans 
under  the  Act.  This  definition  imposes 
no  new  requirements,  and  it  is  simply 
a  codification  of  longstanding 
requirements  which  are  contained  in 
several  related  portions  of  the  Act. 
Accordingly,  this  definition  has  not 
been  changed  in  the  final  rule. 

(6)  One  commenter  expressed  support 
for  the  fact  that  the  Service  has  provided 
regulatory  definitions  for  several  key 
phrases.  In  working  under  the  prior 
regulations,  most  persons  have  focused 
on  the  term  "abandonment"  by  both 
parents  in  determining  whether  a  cJiild 
was  an  orphan  under  the  Act,  end  hav*' 
paid  minimal  attention  to  the  other 
ways  in  which  a  child  could  qualify  as 
an  orphan.  In  drafting  this  rule,  the 
Service  sought  to  expand  that  focus. 
This  has  been  achieved  by  providing 
definitions  for  other  terms  appearing  in 
the  Act  that  aiiow  a  finding  that  a  child 
is  an  orphan:  "disappearance"  of  bolh 
parents,  "desertion'"  by  both  parents, 
""separation"  from  both  parents,  and 
"loss"'  from  both  parents.  Other 
definitions  have  also  been  added  for 
clarity  and  consistency. 

(7)  VX'hen  the  proposed  rule  was 
drafted,  the  Service  antit.ipated  th.it  h 
revised  Form  I-1"30  (Relative  Petition) 
which  would  include  orphan 
processing,  would  be  in  use  by  the  tin»e 
the  rule  became  final.  This  was  refleciit*! 
in  the  definitions  of  "advanced 
proces-sing  application"  and  "orp'ian 
petition,"  as  well  as  in  references  to  Ihi- 
Form  1-130  listed  elsewhere  in  the 
proposed  rule.  However,  the  revised 
Form  1-130  is  not  in  use  at  this  time. 
Acixjrdingly,  all  references  lo  the  For»» 
1-130  .have  btieii  eliminated  and 
references  to  Form  I-600A  (Application 
for  Adv;)n(.e  Processing  of  Orphan 
Petition)  and  Form  1-600  (Petition  to 
Cl.issify  Orphan  as  Immediate  Rela'.ive) 
have  been  inserted,  as  appropriate 

Fingerprints 

|1)  One  I  on^menter  exprRs.s«tJ  support 
lor  the  proposal  to  fipi:;erprint  adult 
members  of  the  prospective  adoptive 
parents' household  as  "*   *   *  a  good 
abuse  deterrent  *   *   *." 

(2)  The  final  rule  eliminates  wh.ii  w.»s 
proposed  as  an  optional  process  undi-r 
which  fingerprint  cards  could  be  filed 
directly  with  the  FBI.  This  elimination 
stems  from  the  faci  that  the  proposed 
iiptionni  prot.ess  has  proven 
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The  Service  never  intended  that  the 
language  in  question  would  exclude 
non-agency  providers.  Accordingly,  the 
words  "or  the  adoption  agency"  will  be 
removed  and  the  words  "or  a  person  or 
entity  working  on  their  behalf,"  will  be 
substituted. 

(3)  As  part  of  its  review  of  the 
proposed  rule,  the  Service  has  decided 
to  eliminate  the  requirement  for  a 
separate  statement  by  the  prospective 
adoptive  parents  that  they  intend  to 
adopt  the  child  in  the  United  States. 
The  Service  believes  that  this  intention 
is  adequately  conveyed  by  the 
prospective  adoptive  parents,  whose 
orphan  is  coming  to  the  United  States 
for  adoption,  when  they  complete  and 
sign  Form  1-600. 

(4)  After  Service-initiated 
consultations  with  three  knowledgeable 
sources  in  the  adoption  community  who 
advised  that  all  States  allow  adoption  by 
unmarried  persons,  the  Service  has 
eliminated  the  requirement  that  an 
unmarried  petitioner  submit  evidence 
that  the  state  of  the  orphan's  proposed 
residence  doe?  not  preclude  adoption  by 
an  unmarried  person. 

Home  Study  Requirements 

(1)  One  commenter  said  that  the 
proposed  requirement  that  the  home 
study  must  be  submitted  to  the  Service 
within  six  months  of  the  filing  date  of 
the  advanced  processing  application 
"•  *  *  might  cause  needless 
reapplications  or  a  hasty  grind  to  meet 
the  deadline.  We  understand  your 
desire  to  have  materials  as  timely  as 
possible,  but  this  seems  to  create  an 
unnecessary  push."  In  light  of  this 
comment,  the  Service  has  reconsidered 
this  requirement  and  will  extend  the 
time  for  submitting  the  home  study  to 
one  year  after  the  filing  of  the  advanced 
processing  application. 

(2)  One  commenter  wanted  to  know  if 
a  statement  to  the  effect  that  "the 
financial  resources  have  been  checked 
and  deemed  sufficient  to  support  a 
child"  would  be  sufficient  to  satisfy  the 
financial-ability  requirements  set  forth 
in  the  proposed  rule.  Since  experience 
has  shown  that  such  a  statement  does 
not  give  the  Service  sufficient 
information  regarding  the  financial 
ability  of  the  prospective  adoptive 
parents,  such  a  statement  will  not  be 
sufficient  to  satisfy  this  requirement. 
The  rule  requires  a  general  discussion  of 
the  prospective  adoptive  parents' 
finances  and  a  listing  of  the  evidence 
which  the  home  study  preparer 
reviewed  in  making  his  or  her 
assessment.  The  Service  is  not  routinely 
requiring  a  detailed  financial  statement 
or  supporting  financial  documents. 
However,  should  the  need  arise,  the 


Service  reserves  the  right  to  ask  for  such 
detailed  documentation.  This 
requirement  will  be  clarified  in  the  final 
rule. 

(3)  In  commenting  on  the  proposal 
that  the  home  study  preparer  must 
ensure  that  a  check  has  been  made  with 
available  child  abuse  registries,  one 
commenter  identified  a  state  which  he    - 
said  does  not  maintain  a  child  abuse 
registry  and  identified  another  which  he 
said  precludes  a  check  of  such  records 
by  private  adoption  agencies. 

Based  on  this  comment,  the  Service 
amended  this  requiremerit  to  more 
clearly  address  how  various  levels  of 
access  to  such  records  affect  compliance 
with  this  requirement.  Failure  on  the 
part  of  the  prospective  adoptive  parents 
and/or  adult  members  of  the  prospective 
adoptive  parents'  household  to 
cooperate  in  having  available  registries 
checked  will  be  grounds  for  denial. 

(4)  One  commenter  said  that  while  it 
was  clear  that  any  history  of  abuse  and/ 
or  violence  had  to  be  disclosed  to  the 
home  study  preparer  and  the  Service,  it 
was  unclear  whether  any  criminal 
record  for  other  activities  had  to  be 
disclosed. 

In  drafting  the  proposed  ^le,  it  was 
the  Service's  intention  to  clearly  state 
that  the  prospective  adoptive  parents 
and/or  adult  members  of  their 
household  are  required  to  disclose  any 
criminal  record  to  the  home  study 
preparer  and  to  the  Service.  Failure  to 
make  this  clear  was  inadvertent.  Since  ■ 
the  fingerprint  checks  which  are  part  of 
the  advanced  processing  procedure 
would  reveal  such  records,  it  makes  no 
sense  for  the  prospective  adoptive 
parents  and/or  an  adult  member  of  their 
household  to  withhold  such 
information.  Indeed,  early  disclosure 
provides  the  prospective  adoptive 
parents  with  the  best  opportunity  to 
gather  and  present  evidence  of  ; 

rehabilitation  or  mitigating  j 

circumstances,  and  it  gives  the  home        j 
study  preparer  and  the  Service  the  ' 

opportunity  to  properly  evaluate  the 
criminal  record  in  light  of  such 
evidence. 

Such  information  is  eventually 
disclosed  when  the  fingerprint  checks 
are  received  by  the  Service.  Delays  may 
be  especially  problematic  at  this  stage, 
The  prospective  adoptive  parents  are 
usually  well  into  preadoption 
proceedings,  may  have  identified  a 
child,  and  may  even  have  established 
travel  plans.  At  times,  these  travel  plans 
may  have  to  be  rescheduled  while  the 
issues  raised  by  the  criminal  record  are 
addressed.  It  is  in  the  best  interest  of  all 
parties  to  have  any  criminal  records 
disclosed  and  resolved  early  in  the 
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process.  Accordingly,  the  Service  has 
clarified  this  in  the  final  rule. 

(5)  One  commenter  suggested  that  the 
Service  require  a  finding  of  good  moral 
character  [as  statutorily  defined  in 
section  101(f)  of  the  Act)  for  any 
prospective  adoptive  parent  before  the 
advanced  processing  application  can  be 
approved.  The  commenter  said  that  a 
State  may  approve  a  person  as  a 
prospective  adoptive  parent  even  if  he 
or  she  has  committed  a  recent  felony  as 
long  as  it  appears  he  or  she  would  not 
abuse  the  child  and  would  properly 
provide  for  the  child's  needs.  The 
commenter  said  that,  in  one  case,  a  State 
Court  found  a  prospective  adoptive 
parent  to  be  suitable  when  he  would  fail 
to  meet  the  good  moral  character 
standard  for  citizenship  or  for 
suspension  of  deportation  under  the 
Act. 

The  Service  is  neither  endorsing  nor 
rejecting  this  suggestion.  The  Service 
notes  that  this  suggestion  could  not  be 
considered  for  incorporation  into  this 
rule  at  this  stage  of  the  process  because 
of  its  potentially  far-reaching  impact 
and  the  need  for  extensive  study  and 
consultation. 

(6)-One  commenter  evidently  believed 
that  the  proposed  rule  was  requiring 
that  each  home  study  .specify  the 
c:ountry  or  countries  from  which  the 
prospective  adoptive  parents  may  adopt. 
The  proposed  rule  did  not  require 
country-specific  home  studies.  What  the 
proposed  rule  did  require  is  that  if  the. 
home  study  preparer  imposes  such  a 
restriction,  it  must  be  clearly  stated  in 
the  home  study  report.  This  requirement 
will  be  retained  in  the  final  rule. 

(7)  One  commenter  recommended 
that  any  specific  restrictions  such  as  the 
nationality,  age.  or  gender  of  the  orphan 
as  required  by  the  home  study  preparer 
be  included  in  the  telegraphic 
notification  to  the  overseas  site.  The 
Service  plans  to  modify  the  orphan- 
related  approval  cable  formats  to 
include  such  information: 

(8)  Unless  a  home  study  reflects 
relatively  current  conditions,  its  value  is 
severely  limited  or  non-existent, 
regardless  of  how  conscientiously  it  was 
conducted.  Since  the  prior  regulation 
did  not  specify  a  validity  period  for 
home  studies,  some  prospective 
adoptive  parents  submitted  home 
.studies  that  were  several  years  old. 

To  rectify  this  deficiency  and  to  make 
the  home  study  a  more  valuable  fool, 
the  Service  will  require  that  the  home 
.study  be  submitted  within  .six  months  of 
its  completion.  Any  home  study  that  is 
more  than  six  m.onths  old  when  it  is 
submitted  to  the  Service  must  be 
accompanied  by  an  update  which  is 
<:urrent,  that  is,  not  more  than  six 


months  old.  Ordinarily,  a  home  study 
(or  a  home  study  and/or  update  as 
discussed  above)  will  not  have  to  be 
updated  after  it  has  been  submitted  to 
the  Service  unless  there  is  a  significant 
change.  Significant  changes  would 
include  a  change  in  the  residence  of  the 
prospective  adoptive  parents,  marital 
.status,  criminal  history,  financial 
resources,  and/or  the  addition  of  one  or 
more  children  or  other  dependents  to 
the  family  prior  to  the  orphan's 
immigration  into  theUnited  States.  This 
was  not  clear  to  one  commenter  who 
evidently  thought  that  the  home  .study 
would  have  to  be  updated  every  six 
"months  until  the  orphan  petition  was 
approved.  Since  this  was  unclear,  the 
Service  has  included  clarifying  language 
in  the  final  rule. 

In  reviewing  the  proposed  rule  in 
light  of  this  commenter's  request,  the 
Service  also  determined  that  using  the 
words  "update"  and  "amendment"  (and 
derivative  words  from  each)  may  have 
contributed  to  some  of  the  confusion. 
Therefore,  the  Service  has  rewritten  that 
portion  of  the  rule  dealing  with  home 
study  updates  and  amendments  for 
clarity,  while  retaining  the  original 
intent.  In  doing  so.  the  Service  will  use 
"update"  (and  derivative  words)  in 
reference  to  making  an  outdated  home 
study  current  before  it  is  submitted  to 
the  Service.  The  Service  will  use 
"amendment"  (and  derivative  words)  in 
reference  to  making  a  home  .study  ref)e<:t 
any  significant  changes  after  it  h.is  been 
submitted  to  the  Service. 

Finally,  it  should  be  noted  thai 
requiring  a  home  study  to  be  less  than 
six  months  old  at  the  time  of  its 
submission  to  the  Service  is  reasonable 
in  light  of  the  fact  that  the  home  study 
has  an  additional  "life  span  "  of  18 
months  after  the  approval  of  the 
advanced  processing  application,  which 
is  largely  based  on  the  home  study.  This 
moans  that  the  home  .study  may  be  as 
much  as  two  years  old  at  the  time  the 
orphan  petition  is  filed. 

(9)  The  proposed  rule  included  a 
provision  to  require  ever>'  stateside 
home  study  completed  by  a  home  study 
preparer  who  ib  not  an  adoption  agency 
to  be  reviewed  and  endorsed  by  an 
appropriate  State  Government  agency  or 
an  adoption  agency.  In  reviewing  the 
rule  for  final  publication,  the  Service 
decided  to  strike  this  proposed 
requirement  because  it  added  an 
additional  step  to  the  proce.ss. 
Accordingly,  that  portion  of  the 
proposed  rule  has  been  amended  to 
reflect  that  a  stateside  home  study 
(whether  prepared  by  an  adoption 
agency  or  a  non-agency)  must  be 
reviewed  and/or  endorsed  by  an 
appropriate  State  Government  agency 


only  if  such  a  review  is  required  by 
applicable  State  law  and/or  regulations. 
Additionally,  sucti  a  review  must  b»^ 
made  prior  to  submission  of  the  home 
study  to  the  Service.  The  requirement 
that  any  home  study  for  prospective 
adoptive  parents  who  reside  abroad, 
must  receive  a  favorable 
recommendation  remains  in  the  final 
rule,  since  it  is  cleariy  and  specifically 
required  by  law.  It  should  be  neted  that 
the  paragraph  title  has  been  changed. 

(10)  Two  commenters  stated  their 
overall  support  for  the  home  study 
requirements. 

(11)  One  commenter  stated  thai 

"*   *   *  the  Service  should  be  able  to 
refuse  to  accept  Home  Study  Reports 
prepared  by  preparers  who  have  a   . 
pattern  or  practice  of  willfully 
submitting  Home  Study  Reports  thai  do 
not  contain  the  required  information  ' 
and  disclosures." 

The  Service  will  consider  each  home 
study  on  its  individual  merits  and  will 
not  reject  a  home  study  simply  because 
it  is  authored  by  a  particular  home 
study  preparer.  If  a  home  study  preparer 
has  a  pattern  of  submitting  questionable 
home  studies,  the  Service  expe<.,ts  the 
director  to  discuss  this  with  the 
appropriate  State  authorities  as  part  ol 
his  or  her  liaison  with  the  State 
adoption  authorities.  The  Service 
t>elieves  that  control  over  conduct  of 
home  study  preparers,  including  the 
institution  of  adverse  actions,  is  a  matter 
for  State  Government  authorities. 
Accordingly,  the  Service  will  not  ac.cept 
the  commenter's  suggestion. 

(12)  One  commenter  sugge.sted  that 
the  home  study  preparer  be  required  lo 
attach  a  photograph  of  the  adoptive 
parents  to  the  home  study.  No  examples 
were  given,  or  are  known,  of  incidents 
in  which  photographs  of  the  adoptive 
parents  would  have  proven  beneficial. 
Therefore,  the  Service  will  not  adopt 
this  suggestion  at  the  present  time,  but 
reserves  the  right  to  revisit  the  issue 
should  evidence  come  to  light  which 
would  justify  its  implementation. 

(13)  One  commenter  suggested  that  a 
form  be  developed  to  assist  the  home 
study  preparer  in  meeting  the  rule's 
requirements  for  home  studies.  Since 
the  Service  is  working  to  reduce  the 
number  of  its  forms,  this  suggestion  will 
not  be  accepted.  However,  the  Serviie 
plans  to  include  the  requirements  for 
home  studies  in  its  publication.  Thf 
Immigration  Of  Adopted  And 
Prospective  Adoptive  Children  (Form 
M-249),  which  will  be  revised  to 
conform  with  this  rule. 

(14)  A  commenter  suggested  that  the 
home  study  preparer  "*   *   'obtain 
from  the  interviewees  the  names  and 
addresses  of  two  credible  references  ami 
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that  such  refe  rences  be  interviewed  with 
respect  to  sui  ability  of  the  prospective 
adopting  part  nts."  It  is  doubtful  that 
prospective  a  ioptive  parents  would 
provide  referi  mces  whose  statements 
would  be  deti  imental  to  their  prospects 
for  adoption.  Additionally,  the 
suggestion  w(  luld  no  doubt  extend  the 
time  necessaf  \/  to  complete  a  home 
study  and  ad(  to  its  cost.  Given  these 
factors,  the  S(  rvice  will  not  adopt  this 
suggestion.  It  should  be  noted,  however, 
that  if  applici  ble  State  law  or  regulation 
requires  such  reference  checks,  they 
must  be  mad( . 

(15)  One  cc  mmenter  suggested  that 
the  home  stu(  y  preparer  be  required  to 
sign  and  othe  rwise  execute  the  home 
>tudy  report  i  inder  penalty  of  perjury. 
The  commen  er  said  this  would  ser\'e  as 
a  disincentivi  i  to  unethical  and 
otherwise  illt  ?al  conduct  by  certain 
home  study  f  reparers.  The  commenter 
called  for  crii  linal  liability  for  such 
unethical  or  i  legal  conduct  in  addition 
to  state  licen!  ure  revocation 
proceedings. 

The  fact  th;  t  the  prospective  adoptive 
parents  sign  tie  advanced  processing 
application  a  id  orphan  petition  under 
penalty  of  pe  -jury  is  sufficient  for  the 
Service's  pur  )oses  since  such 
proceedings  i  re  between  the  prospective 
adoptive  pan  nts  and  the  Service. 
Furthermore,  the  Service  believes  that 
control  over  ( ;onduct  of  home  study 
preparers,  im  iluding  the  institution  of 
adverse  actio  is.  is  a  matter  for  Stale 
Government  luthorities.  Accordingly, 
the  Service  v  ill  not  accept  the 
commenter's  suggestion. 

(16)  As  par ;  ofits  review  of  the 
proposed  rul !.  the  Service  has  amended 
the  requirem  snt  that  two  copies  of  the 
home  study  I  e  submitted.  The  final  rule 
requires  that  aniy  one  copy  of  the  home 
study  be  subi  nitted. 

Adjudication 

The  propoi  ed  rule  provided  for  denial 
of  an  advanc  id  processing  application 
and/or  an  or  han  petition  if  the 
prospective  <  doptive  parents  or  adult 
members  oft  le  prospective  adoptive 
parents'  hou!  ehold  fail  to  disclose  an 
arrest.  convi(  tion.  or  historj'  of 
substance.  s€  Kual  or  child  abuse,  and/or 
domestic  vio  ence. 

One  comm  ?nter  suggested  that  the 
final  rule  sh(  uld  also  include  an 
explicit  prov  sion  to  revoke  the 
approval  of  a  ^advanced  processing 
application  cr  orphan  petition  if  such 
failure  to  dis  :lose  comes  to  light  after 
the  approval  The  commenter  staled  that 
in  many  inst  mces  knowledge  of  such 
activity  is  nc  t  discovered  until  an 
advanced  pn  icessing  application  or  an 
orphan  petit  on  has  been  approved.  The 


commenter  continued:  "This  would 
serve  as  an  expressed  disincentive  to 
hiding  or  concealing  such  required 
disclosures.  It  would  further  serve  lo 
protect  the  physical  and  emotional  well- 
being  of  an  orphaned  child  who  has 
been  placed  into  a  home  with  adoptive 
parents  who  have  had  such  a  history." 
The  same  commenter  also  suggested 
that  the  rule  provide  for  revocation  if  a 
home  study  update  fails  to  disclose  any 
significant  changes  in  the  prospective 
adoptive  parents'  ability  to  provide 
proper  care  for  the  orphan. 

The  Service's  authority  to  revoke  an 
approval  is  inherent  in  its  authority  to 
approve  and  is  explicit  in  section  205  of 
the  Act.  To  make  this  clear,  the  final 
rule  will  reflect  the  Service's  authority 
to  revoke  the  approval  of  an  advanced 
processing  application  or  orphan 
petition  if  the  director  becomes  aware  of 
information  that  would  have  resulted  in 
denial  had  it  been  known  at  the  time  of 
adjudication  or  if  the  relationship  upon 
which  the  petition  is  based  ceases  to 
exist. 

Child-Buying  as  a  Ground  for  Denial 

Two  parties  expressed  support  for 
making  child-buying  a  ground  for 
denial.  One  commenter  called  it  a 
'■*   *   *  disgraceful  de-humanizing 
practice."  The  other  commenter  noted 
that  the  processing  time  of  suspect  cases 
may  be  increased.  In  reviewing  the 
child-buying  preclusion  in  light  of  the 
comments  discussed  above,  the  Service 
noted  that  it  had  inadvertently  written 
this  provision  so  that  it  could  be  read 
as  only  applicable  to  adoptive  parents 
but  not  lo  prospective  adoptive  parents 
To  correct  this,  ihe  words  "prospective 
adoptive  parents  or"  have  been  inserted 
before  the  words  "adoptive  parents." 

Telegraphic  Notification 

One  commenter  welcomed  the 
establishment  of  uniform  procedures  for 
sending  telegraphic  notification  and  for 
requesting  a  change  in  visa-issuing 
posts. 

Other  Considerations 

(1)  The  Department  of  State  expressed 
its  concurrence  with  the  paragraphs 
addressing  the  1-604  investigations  and 
the  authority  of  consular  officers. 
Additionally,  the  Department  of  State 
asked  that  a  sentence  be  included  to 
encourage  direct  communication 
between  the  appropriate  consular  and 
immigration  officers  when  there  are 
significant  differences  between  the 
evidence  presented  in  support  of  the 
approved  orphan  petition  and  the 
evidence  uncovered  by  the  1-604 
investigation.  The  Service  will  comply 


with  this  request  and  accordingly 
amend  the  1-604  provision. 

(2)  One  commenter  evidently  thought 
that  the  paragraph  which  states  that 
children  in  the  United  States  illegally'or 
as  nonimmigrants  are  ineligible  for 
orphan  status  is  a  new  provision.  This 
provision  was  carried  forward  from 
§  204.3(e)  of  the  prior  regulation. 

Miscellaneous  Comments 

(1)  Pursuant  to  section  101(b)(1)(F)  of 
the  Act.  the  adoptive  parent(s)  must  be 
in  compliance  with  the  preadoption 
requirements  of  the  State  of  residence 
unless  both  of  the  parents  or  the  single 
parent"*   *   *  personally  saw  and 
observed  the  child  prior  to  or  during  the 
adoption  proceedings." 

In  several  places  in  the  proposed  rule 
the  words  "see"  and  "saw"  were  used 
in  this  context,  thereby  reflecting  the 
statutory  language.  According  to  one 
commenter.  the  use  of  the  words  'saw'' 
or  "see"  could  be  interpreted  as 
disqualifying  a  blind  person  from 
adopting.  To  the  best  of  the  Service's 
knowledge,  no  application  or  petition  in 
orphan  proceedings  has  ever  been 
denied  solely  on  the  basis  of  blindness, 
and  the  Service  has  no  intention  of 
changing  this  practice.  Therefore,  the 
recommended  change  will  not  be  made. 

(2)  One  commenter  asked  if  the 
Freedom  of  Information  Act  will  give 
adoptive  parents  the  right  to  obtain  their 
own  child  abuse  records  or  clearance. 

The  Freedom  of  Information  Act 
(FGIA)  (5  U.S.C.  552)  and  the  Privacy 
kcX  (PA)  (5  U.S.C.  552a)  pertain  to  . 
records  created  by  U.S.  Government 
agencies.  If  such  a  record  were  created 
by  a  U.S.  Government  agency,  then  a 
request  could  be  made  under  FOIA  or 
the  FA.  Since  the  child  abuse  indices 
referred  to  in  this  rule  are  State  records, 
the  applicable  Stale  law.  if  any.  would 
govern  access  lo  the  records. 

(3)  Two  commenters  pointed  out 
several  typographical  errors  which 
occurred  when  the  proposed  rule  was. 
prepared  for  publication  in  the  Federal 
Register.  The  Service  has  corrttct^d 
these  errors.  The  Service  also  has  made 
some  editorial  changes  for  clarity  and 
consistency  which  do  not  have  an 
impact  on  the  intent  of  the  rule. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  thai  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  following  reason:  the  rule 
primarily  affects  applications  and 


petitions  in  orphan  proceedings  which 
can  only  be  filed  by  married  couples  ad 
individuals,  but  not  by  small  entities. 

Executive  Order  12866 

.  This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(0. 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation  will 
enhance  family  well-being;  (1)  by 
making  the  welfare  of  the  orphan  the 
foremost  consideration  when  screening 
the  prospective  adoptive  parents  and 
other  adults  in  the  household  through 
the  fingerprint  checks  and  the  home 
study;  (2)  by  providing  prospective 
adoptive  parents  with  guidelines  which 
are  clearer  than  the  previous  ones 
regarding  the  adoption  of  orphans;  (3) 
by  ameliorating  some  of  the  impact  of 
the  prior  regulations  without  sacrificing 
the  welfare  of  the  orphan;  (4)  by 
providing  improved  guidelines  for  home 
studies  which  require  that  the  home 
study  preparer  counsel  the  prospective 
adoptive  parents  about  the  intricacies  of 
foreign  processes  with  which  they  will 
come  into  contact;  (5)  by  providing 
definitions  for  terms  including 
"abandonment,"  "disappearance.  ' 
"desertion."  "separation,"  and.  'joss" 
which  appear  in  the  Act,  thereby 
expanding  the  focus  for  determining 
whether  a  child  is  an  orphan  under  the 
Act  beyond  the  term  "abandonment,  " 
which  has  been  nearly  the  exclusive 
focus  in  the  past;  and  (6)  by  requiring 
the  Service's  directors  to  maintain 
liaison  with  the  adoption  community. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 


been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Adoption,  Children, 
Orphans. 

According,  part  204  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  204— IMMIGRANT  PETITIONS 

1.  The  authority  citation  for  part  204 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103,  1151.  1153. 
1154,  1182,  1186a,  1255;  8  CFR  pan  2. 

2.  Section  204.3  is  revised  to  read  as 
follows: 

§204.3    Orphans. 

(a)  General. 

(1)  Background.  This  section 
addresses  a  number  of  issues  that  have 
arisen  in  the  recent  past  because  of  the 
increased  interest  by  United  States 
citizens  in  the  adoption  of  foreign-born 
orphans  and  is  based  on  applicable 
provisions  of  the  Act.  It  should  be  noted 
that  this  section  was  not  drafted  in 
connection  with  possible  United  States 
ratification  and  implementation  of  the 
Hague  Convention  on  Protection  of 
Children  and  Cooperation  in  Respect  of 
Inter-country  Adoption. 

(2)  Overview.  The  processing  and 
adjudication  of  orphan  cases  is  a  Service 
priority.  A  child  who  meets  the 
definition  of  orphan  contained  in 
section  101(b)(1)(F)  of  the  Act  is  eligible 
for  classification  as  the  immediate 
relative  of  a  United  States  citizen. 
Petitioning  for  an  orphan  involves  two 
distinct  determinations.  The  first 
determination  concerns  the  advanced 
processing  application  which  focuses  on 
the  ability  of  the  prospective  adoptive 
parents  to  provide  a  proper  home 
environment  and  on  their  suitability  as 
parents.  This  determination,  ba.sed 
primarily  on  a  home  study  and 
fingerprint  checks,  is  essential  for  the 
protection  of  the  orphan.  The  second 
determination  concerns  the  orphan 
petition  which  focuses  on  whether  the 
child  is  an  orphan  under  section 
101(b)(1)(F)  of  the  Act.  The  prospective 
adoptive  parents  may  submit  the 
documentation  necessary  for  each  of 
these  determinations  separately  or  at 
one  time,  depending  on  when  ihe 
orphan  is  identified.  An  orphan  petition 
cannot  be  approved  unless  there  is  n 
favorable  determination  on  the 
advanced  processing  application. 


However,  a  favorable  determination  on 
the  advanced  processing  application 
does  not  guarantee  that  the  orphan 
petition  will  be  approved.  Prospective 
adoptive  parents  may  consult  with  the 
local  Service  office  on  matters  relating 
to  an  advanced  processing  application 
and/or  orphan  petition. 

(b)  Definitions.  As  used  in  this 
section,  the  term: 

Abandonment  by  both  parents  means 
that  the  parents  have  willfully  forsaken 
all  parental  rights,  obligations,  and 
claims  to  the  child,  as  well  as  all  control 
over  and  possession  of  the  child, 
without  intending  to  transfer,  or  without 
transferring,  these  rights  to  any  specific 
person(s).  Abandonment  must  include 
not  only  the  intention  to  surrender  all 
parental  rights,  obligations,  and  claims 
to  the  child,  and  control  over  and 
possession  of  the  child,  but  also  the 
■actual  act  of  surrending  such  rights, 
obligations,  claims,  control,  and 
possession.  A  relinquishment  or  release 
by  the  parents  to  the  prospective 
adoptive  parents-or  for  a  specific 
adoption  does  not  constitute 
abandonment.  Similarly,  the 
relinquishment  or  release  of  the  child  by 
the  parents  to  a  third  party  for  custodial 
care  in  anticipation  of,  or  preparation 
for.  adoption  does  not  constitute 
abandonment  unless  the  third  party 
(such  as  a  governmental  agency,  a  court 
of  competent  jurisdiction,  an  adoption 
agency,  or  an  orphanage)  is  authorized 
under  the  child  welfare  laws  of  the 
foreign-sending  country  to  act  in  such  a 
capacity.  A  child  who  is  placed 
temporarily  in  an  orphanage  shall  not  be 
considered  to  be  abandoned  if  the 
parents  express  an  intention  to  retrieve 
the  child,  are  contributing  or  attempting 
to  contribute  to  the  support  of  the  child, 
or  otherwise  exhibit  ongoing  parental 
interest  in  the  child.  A  child  who  has 
been  given  unconditionally  to  an 
orphanage  shall  be  considered  to  be 
abandoned. 

Adult  member  of  the  prospective 
adoptive  parents  household  means  an 
individual,  other  than  a  prospective 
adoptive  parent,  over  ihe  age  of  18 
whose  principal  or  only  residence  is  the 
home  of  the  prospective  adoptive 
parents.  This  definition  excludes  a;iv 
child  of  the  prospective  adoptive 
parents,  whose  principal  or  only 
residence  is  the  home  of  the  prospective 
adoptive  parents,  who  reaches  his  or  her 
eighteenth  birthday  after  the  prospective 
adoptive  parents  have  filed  the 
advanced  processing  application  (or  the 
advanced  processing  application 
concurrently  vvith  the  orphan  petition) 
unless  the  director  has  an  articulable 
and  substantive  reason  for  requiring  an 
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has  been  finalized  abroad  and  whose 
adoptive  parents  reside  abroad,  the 
home  study  preparer  includes  any  party 
licensed  or  otherwise  authorized  to 
conduct  home  studies  under  the  law  of 
any  State  of  the  United  States,  or  any 
party  licensed  or  otherwise  authorized 
by  the  foreign  country's  adoption 
authorities  to  conduct  home  studies 
under  the  laws  of  the  foreign  country. 

Incapable  of  providing  proper  care 
means  that  a  sole  or  surviving  parent  is 
unable  to  provide  for  the  child's  basic 
needs,  consistent  with  the  local 
standards  of  the/ore/gn  sending 
country. 

Loss  from  both  parents  means  the 
involuntary  severance  or  detachment  of 
the  child  from  the  parents  in  a 
permanent  manner  such  as  that  caused 
by  a  natural  disaster,  civil  unrest,  or 
other  calamitous  event  beyond  the 
control  of  the  parents,  as  verified  by  a 
competent  authority  in  accordance  with 
the  laws  of  the  foreign  sending  country. 

Orphan  petition  means  Form  1-600 
(Petition  to  Classify  Orphan  as  an 
Immediate  Relative).  The  petition  must 
be  completed  in  accordance  with  the 
form's  instructions  and  submitted  with 
the  required  supporting  documentation 
and,  if  there  is  not  an  advanced 
processing  application  approved  within 
the  previous  18  months  or  pending,  the 
fee  as  required  in  8  CFR  103.7(b)(1).  The 
petition  must  be  signed  in  accordance 
with  the  form's  instructions  by  the 
married  petitioner  and  spouse,  or  the 
unmarried  petitioner. 

Overseas  site  means  the  Department 
of  State  immigrant  visa-issuing  post 
having  jurisdiction  over  the  orphan's 
residence,  or  in  foreign  countries  in 
which  the  Services  has  an  office  or 
offices,  the  Service  office  having 
jurisdiction  over  the  orphan's  residence. 

Petition  is  synonymous  with  orphan 
petition. 

Petitioner  means  a  married  United 
States  citizen  of  any  age,  or  an 
unmarried  United  States  citizen  who  is 
at  lea.st  24  years  old  at  the  time  he  or 
she  files  the  advanced  processing 
application  and  at  least  25  years  old  at 
the  time  he  or  she  files  the  orphan 
petition.  In  the  case  of  a  married  couple, 
both  of  whom  are  United  States  citizens 
either  party  may  be^he  petitioner. 

Prospective  adoptive  parents  means  a 
married  United  States  citizen  of  any  age 
and  his  or  her  spouse  of  any  age,  or  an 
unmarried  United  States  citizen  who  is 
at  least  24  years  old  at  the  time  he  or 
she  files  the  advanced  processing 
application  and  at  least  25  years  old  at 
the  time  he  or  she  files  the  orphan 
petition.  The  spouse  of  the  United 
States  citizen  may  be  a  citizen  or  an 
alien.  An  alien  spouse  must  be  in  lawful 


immigration  status  if  residing  in  the 
United  States. 

Separation  from  both  parents  means 
the  involuntary  severance  of  the  child 
from  his  or  her  parents  by  action  of  a 
competent  authority  for  good  cause  and 
in  accordance  with  the  laws  of  the 
foreign-sending  country.  The  parents 
must  have  been  properly  notified  and 
granted  the  opportunity  to  contest  such 
action.  The  termination  of  all  parental 
rights  and  obligations  must  be 
permanent  and  unconditional. 

Soye  parent  means  the  mother  when  it 
is  established  that  the  child  is 
illegitimate  and  has  not  acquired  a 
parent  within  the  meaning  of  section 
101(b)(2)  of  the  Act.  An  illegitimate 
child  shall  be  considered  to  have  a  sole 
parent  if  his  or  her  father  has  severed  all 
parental  ties,  rights,  duties,  and 
obligations  to  the  child,  or  if  his  or  her 
father  has.  in  writing,  irrevocably 
released  the  child  for  emigration  and 
adoption.  This  definition  is  not 
applicable  to  children  bom  in  countries 
which  make  no  distinction  between  a 
child  born  in  or  out  of  wedlock,  since 
all  such  children  are  considered  to  be 
legitimate.  In  all  cases,  a  sole  parent 
must  be  incapable  of  providing  proper 
care  as  that  term  is  defined  in  this 
section. 

Sun'iving  parent  means  the  child's 
living  parent  when  the  child's  other 
parent  is  dead,  and  the  child  has  not 
acquired  another  parent  within  the 
meaning  of  section  101(b)(2)  of  the  Act 
In  all  cases,  a  surviving  parent  must  be 
incapable  of  providing  proper  care  as 
that  term  is  defined  in  this  section. 

(c)  Supporting  documentation  for  an 
advanced  processing  application.  The 
prospective  adoptive  parents  may  file  an 
advanced  processing  application  before 
an  orphan  is  identified  in  order  to 
secure  the  necessary  clearance  to  file  the 
orphan  petition.  Any  document  not  in 
the  English  language  must  be 
accompanied  by  a  certified  English 
translation. 

(I)  Required  supporting 
documentation  that  must  accompany 
the  advanced  processing  application. 
The  following  supporting 
documentation  must  accompany  an 
advanced  processing  application  at  the 
time  of  filing: 

(i)  Evidence  of  the  petitioner's  United 
States  citizenship  as  set  forth  in 
§  204.1(g)  and,  if  the  petitioner  is 
married  and  the  married  couple  is 
residing  in  the  United  States,  evidence 
of  the  spouse's  United  States  citizenship 
or  lawful  immigration  status; 

(ii)  A  copy  of  the  petitioner's  marriage 
certificate  to  his  or  her  spouse,  if  the 
petitioner  is  currently  married; 


Federal  Register  /  Vol.  59,  No.  146  /  Monday,  August  1.  1994  /  Rules  and  Regulations        38883 


(iii)  Evidence  of  legal  termination  of 
all  previous  marriages  for  the  petitioner 
and/or  spouse,  if  previously  married; 

(iv)  Two  sets  ofcompleted  and  fully- 
classifiable  fingerprint  cards  for  each 
member  of  the  married  prospective 
adoptive  couple  or  the  unmarried 
prospective  adoptive  parent.  The 
fingerprints  must  be  submitted  on  Form 
FI>-258  (Applicant  Fingerprint  Card) 
with  the  office  code  of  the  Service  office 
having  jurisdiction  over  the  petitioner's 
place  of  residence  preprinted  in  the  box 
marked  "ORJ";  and 

(v)  Evidence  of  compliance  with 
preadoption  requirements,  if  any.  of  the 
State  of  the  orphan's  proposed  residence 
in  cases  where  it  is  known  that  there 
will  be  no  adoption  abroad,  or  that  both 
members  of  the  married  prospective 
adoptive  couple  or  the  unmarried 
prospective  adoptive  parent  will  not 
personally  see  the  child  prior  to.  or 
during,  the  adoption  abroad,  and/or  that 
the  adoption  abroad  will  not  be  full  and 
final.  Any  preadoption  requirements 
which  cannot  be  met  at  the  time  the 
advanced  processing  application  is  filed 
because  of  operation  of  State  law  must 
be  noted  and  explained  when  the 
application  is  filed.  Preadoption 
requirements  must  be  met  at  the  time 
the  petition  is  filed,  except  for  those 
which  cannot  be  met  until  the  orphan 
arrives  in  the  United  States;  and 

(vi)  Two  sets  of  fingerprint  cards 
which  conform  to  the  requirements  in 
paragraph  (c)(l)(iv)  of  this  section  for 
each  additional  adult  member  of  the 
prospective  adoptive  parents' 
household.  The  Service  may  waive  this 
requirement  when  it  determiries  that 
such  an  adult  is  physically  unable  to  be 
fingerprinted  because  of  age  or  medical 
condition. 

(2)  Home  study.  The  home  study  must 
comply  with  the  requirements 
contained  in  paragraph  (e)  of  this 
section.  If  the  home  study  is  not 
submitted  when  the  advanced 
processing  application  is  filed,  it  must 
be  submitted  within  one  year  of  the 
filing  date  of  the  advanced  processing 
application,  or  the  application  will  be 
denied  pursuant  to  paragraph  (h)(5)  of 
this  section. 

(d)  Supporting  documentation  for  a 
petition  for  an  identified  orphan.  Any 
document  not  in  the  English  language 
must  be  accompanied  by  a  certified 
English  translation.  If  an  orphan  has 
been  identified  for  adoption  and  the 
advanced  processing  application  is 
pending,  the  prospective  adoptive 
parents  may  file  the  orphan  petition  at 
the  Service  office  where  the  application 
is  pending.  The  prospective  adoptive 
parents  who  have  an  approved 
advanced  processing  application  must 


file  an  orphan  petition  and  all 
supporting  documents  within  eighteen 
months  of  the  date  of  the  approval  of  the 
advanced  processing  application.  If  the 
prospective  adoptive  parents  fail  to  file 
the  orphan  petition  within  the  eighteen- 
month  period,  the  advanced  processing 
application  shall  be  deemed  abandoned 
pursuant  to  paragraph  (h)(7)  of  this 
section.  If  the  prospective  adoptive 
pwrents  file  the  orphan  petition  after  the 
eighteen-month  period,  the  petition 
shall  be  denied  pursuant  to  paragraph 
(h)(13)  of  this  section.  Prospective 
adoptive  parents  who  do  not  have  an 
advanced  processing  application 
approved  or  {>ending  may  file  the 
application  and  petition  concurrently 
on  one  Form  1-600  if  they  have 
identified  an  orphan  for  adoption.  An 
orphan  petition  must  be  accompanied 
by  full  documentation  as  follows: 

(1)  Filing  an  orphan  petition  after  the 
advanced  processing  application  has 
been  approved.  The  following 
supporting  documentation  must 
accompany  an  orphan  petition  filed 
after  approval  of  the  advanced 
processing  application: 

(i)  Evidence  of  approval  of  the 
advanced  processing  application; 

(ii)  The  orphan's  birth  certificate,  or  if 
such  a  certificate  is  not  available,  an 
explanation  together  with  other  proof  of 
identity  and  age; 

(iii)  Evidence  that  the  child  is  an 
orphan  as  appropriate  to  the  case: 

(A)  Evidence  that  the  orphan  has  been 
abandoned  or  deserted  by.  separated  or 
lost  from  both  parents,  or  that  both 
parents  have  disappeared  as  those  terms 
are  defined  in  paragraph  (b)  of  this 
section;  or 

(B)  The  death  certificate(s)  of  the 
orphan's  parent(s).  if  applicable; 

(C)  If  the  orphan  has  only  a  .sole  or 
surviving  parent,  as  defined  in 
paragraph  (b)  of  this  section,  evidence  of 
this  fact  and  evidence  that  the  sole  or 
surviving  parent  is  incapable  of 
providing  for  the  orphan's  care  and  has 
irrevocably  released  the  orphan  for 
emigration  and  adoption;  and 

(iv)  Evidence  of  adoption  abroad  or 
that  the  prospective  adoptive  parents 
have,  or  a  person  or  entity  working  on 
their  behalf  has,  custody  of  the  orphan 
for  emigration  and  adoption  in 
accordance  with  the  laws  of  the  foreign- 
sending  country: 

(A)  A  legible,  certified  copy  of  the 
adoption  decree,  if  the  orphan  has  been 
the  subject  of  a  full  and  final  adoption 
abroad,  and  evidence  that  the  unmarried 
petitioner,  or  married  petitioner  and 
spouse,  saw  the  orphan  prior  to  or 
during  the  adoption  proceeding  abroad; 
or 


(B)  If  the  orphan  is  to  be  adopted  in 
the  United  States  because  there  was  no 
adoption  abroad,  or  the  unmarried 
petitioner,  or  married  petitioner  and 
spouse,  did  not  personally  see  the 
orphan  prior  to  or  during  the  adoption 
proceeding  abroad,  and/or  the  adoption 
abroad  was  not  full  and  final: 

(2)  Evidence  that  the  prospective 
adoptive  parents  have,  or  a  person  or 
entity  working  on  their  behalf  has. 
secured  custody  of  the  orphan  in 
accordance  with  the  laws  of  the  foreign- 
sending  country; 

(2)  An  irrevocable  release  of  the 
orphan  for  emigration  and  adoption 
from  the  person,  organization,  or 
competent  authority  which  had  the 
immediately  previous  legal  custody  or 
control  over  the  orphan  if  the  adoption 
was  not  full  and  final  under  the  laws  of 
the  foreign-sending  country; 

[3]  Evidence  of  compliance  with  all 
preadoption  requirements,  rfiany,  of  the 
State  of  the  orphan's  proposed 
residence.  (Any  such  requirements  that 
cannot  be  complied  with  prior  to  the 
orphan's  arrival  in  the  United  States 
because  of  State  law  must  be  noted  and 
explained);  and 

[4}  Evidence  that  the  State  of  the 
orphan's  proposed  residence  allows 
readoption  or  provides  for  judicial 
recognition  of  the  adoption  abroad  if 
there  was  an  adoption  abroad  which 
does  not  meet  statutory  requirements 
pursuant  to  section  101(b)(1)(F)  of  thfe 
Act,  because  the  unmarried  petitioner, 
or  married  petitioner  and  spouse,  did 
not  personally  see  the  orphan  prior  to  or 
during  the  adoption  proceeding  abroad, 
and/or  the  adoption  abroad  was  not  full 
and  final. 

(2)  Filing  an  orphan  petition  while  the 
advanced  processing  application  is 
pending.  An  orphan  petition  filed  while 
an  advanced  processing  application  is 
pending  must  be  filed  at  the  Service 
office  where  the  application  is  pending. 
TRe  following  supporting 
documentation  must  accompany  an 
orphan  petition  filed  while  the 
advanced  processing  application  is 
pending: 

(i)  A  photocopy  of  the  fee  receipt 
relating  to  the  advanced  processing 
application,  or  if  not  available,  other 
evidence  that  the  advanced  processing 
application  has  been  filed,  such  as  a 
statement  including  the  date  when  the 
application  was  filed; 

(ii)  The  home  study,  if  not  already 
submitted;  and 

(iii)  The  supporting  documentation 
for  an  orphan  petition  required  in 
paragraph  (d)(1)  of  this  section,  except 
for  paragraph  (d)(l)(i)  of  this  section. 

(3)  Filing  an  orphan  petition 
concurrently  with  the  advairced 
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(1)  Personal  inter\'iew(s)  and  home 
visitfsj.  The  home  study  preparer  must 
conduct  at  least  one  interview  in 
person,  and  at  least  one  home  visit,  with 
the  prospective  adoptive  couple  or  the 
unmarried  prospective  adoptive  parent. 
Each  additional  adult  member  of  the 
prospective  adoptive  parents'  household 
must  also  be  interviewed  in  person  at . 
least  once.  The  home  study  report  must 
state  the  number  of  such  interviews  and 
visits,  and  must  specify  any  other 
contacts  with  the  prospective  adoptive 
parents  and  any  adult  member  of  the 
prospective  adoptive  parents' 
household. 

(2)  y^ssess/nenf  of  the  capabilities  of 
the  prospective  adoptive  parents  to 
properly  parent  the  orphan.  The  home 
.study  must  include  a  discussion  of  the 
following  areas: 

(i)  Assessment  of  the  physical, 
mental,  and  emotional  capabilities  of 
the  prospective  adoptive  parents  to 
properly  parent  the  orphan.  The  home 
study  preparer  must  make  an  initial 
assessment  of  how  the  physical,  mental, 
and  emotional  health  of  the  prospective 
adoptive  parents  would  affect  their 
ability  to  properly  care  for  the 
prospective  orphan.  If  the  home  study 
preparer  determines  that  there  are  areas 
beyond  his  or  her  expertise  which  need 
to  be  addressed,  he  or  she  shall  refer  the 
prospective  adoptive  parents  to  an 
appropriate  licensed  professional,  such 
as  a  physician,  psychiatrist,  clinical 
psychologist,  or  clinical  social  worker 
for  an  evaluation.  Some  problems  may 
not  necessarily  disqualify  applicants. 
For  example,  certain  physical 
limitations  may  indicate  which 
categories  of  children  may  be  most 
appropriately  placed  with  certain 
prospective  adoptive  parents.  Certain 
mental  and  emotional  health  problems 
may  be  successfully  treated  The  home 
study  must  include  the  home  study 
preparer's  assessment  of  any  such 
potential  problem  areas,  a  copy  of  any 
outside  evaluation(s),  and  the  home 
.>tudy  preparer's  recommended 
restrictions,  if  any,  on  the  characteristics 
of  the  child  to  be  placed  in  the  home. 
Additionally,  the  home  study  preparer 
must  apply  the  requirements  of  this 
paragraph  to  each  adult  member  of  the 
prospective  adoptive  parents' 
household. 

(ii)  Assessment  of  the  finances  of  the 
prospective  adoptive  parents.  The 
financial  assessment  must  include  a 
description  of  the  income,  financial 
resources,  debts,  and  expenses  of  the 
prospective  adoptive  parents.  A 
•Statement  concerning  the  evidence  that 
was  considered  to  verify  the  source  and 
amount  of  income  and  financial 
resources  must  be  included.  Any 


income  designated  for  the  support  of 
one  or  more  children  in  the  care  and 
custody  of  the  prospective  adoptive 
parents,  such  as  funds  for  foster  care,  or 
any  income  designated  for  the  support 
of  another  member  of  the  household 
must  not  be  counted  towards  the 
financial  resources  available  for  the 
support  of  a  prospective  orphan.  The 
Service  will  not  routinely  require  a 
detailed  financial  statement  or 
supporting  financial  documents. 
However,  should  the  need  arise,  the 
Service  reserves  the  right  to  ask  for  such 
detailed  documentation. 

(ii)  History  of  abuse  and/or  violence. 

(A)  Screening  for  abuse  and  violence. 

{ 1 )  Checking  available  child  abuse 
registries.  The  home  study  preparer 
must  ensure  that  a  check  of  each 
.  prospective  adoptive  parent  and  each 
adult  member  of  the  prospective 
adoptive  parents'  household  has  been 
made  with  available  child  abuse 
registrfes  and  must  include  in  the  home 
study  the  results  of  the  checks 
including,  if  applicable,  a  report  that  no 
record  was  found  to  exist.  Depending  on 
the  access  allowed  by  the  state  of 
proposed  residence  of  the  orphan,  the 
home  study  preparer  must  take  one  of 
the  following  courses  of  action: 

(;)  If  the  home  study  preparer  is 
allowed  access  to  information  from  the 
child  abuse  registries,  he  or  she  shall 
make  the  appropriate  checks  for  each  of 
the  prospective  adoptive  parents  and  for 
each  adult  member  of  the  prospective 
adoptive  parents'  household; 

[ii]  If  the  State  requires  the  home 
study  preparer  to  secure  permission 
from  each  of  the  prospective  adoptive 
parents  and  for  each  adult  member  of 
the  prospective  adoptive  parents' 
household  before  gaining  access  to 
information  in  such  registries,  the  home 
study  preparer  must  secure  such 
permission  from  those  individuals,  and 
make  the  appropriate  checks; 

(Hi)  If  the  State  will  only  relea.se 
information  directly  to  each  of  the 
■prospective  adoptive  pairents  and 
directly  to  the  adult  member  of  the    " 
prospective  adoptive  parents' 
household,  those  individuals  must 
secure  such  information  and  provide  it 
to  the  home  study  preparer.  The  honie 
study  preparer  must  include  the  results 
of  these  checks  in  the  home  study; 

(/v)  If  the  State  will  not  release 
information  to  either  the  home  study 
preparer  or  the  prospective  adoptive 
parents  and  the  adult  members  of  the 
prospective  adoptive  parents' 
household,  this  must  be  noted  in  the 
home  study;  or 

(v)  If  the  State  does  not  have  a  child 
abuse  registry,  this  must  be  noted  in  the 
home  study. 


Federal  Register  /  Vol.  59.  No.  146  /  Monday.  August  1.  1994  /  Rules  and  Regulations        38885 


(2)  Inquiring  about  abuse  and 
violence.  The  home  study  preparer  must 
ask  each  prospective  adoptive  parent 
whether  he  or  she  has  a  history  of 
substance  abuse,  sexual  or  child  abuse, 
or  domestic  violence,  even  if  it  did  not 
result  in  an  arrest  or  conviction.  The 
home  study  preparer  must  include  each 
prospective  adoptive  parent's  response 
to  the  questions  regarding  abuse  and 
violence.  Additionally,  the  home  study 
preparer  must  apply  the  requirements  of 
this  paragraph  to  each  adult  member  of 
the  prospective  adoptive  parents' 
household. 

(B)  Information  concerning  history  of 
abuse  and/or  violence.  If  the  petitioner 
and/or  spouse,  if  married.  disclose{s) 
any  history  of  abuse  and/or  violence  as 
set  forth  in  paragraph  (e)(2)(iii)(A)  of 
this  section,  or  if.  in  the  absence  of  such 
disclosure,  the  home  study  preparer 
becomes  aware  of  any  of  the  foregoing, 
the  home  study  report  must  contain  an 
evaluation  of  the  suitability  of  the  home 
for  adoptive  placement  of  an  orphan  in 
light  of  this  history.  This  evaluation 
must  include  information  concerning  all 
arrests  or  convictions  or  history  of 
substance  abuse,  sexual  or  child  abuse, 
and/or  domestic  violence  and  the  date 
of  each  occurrence.  A  certified  copy  of 
the  documentation  showing  the  final 
disposition  of  each  incident,  which 
resulted  in  arrest,  indictment, 
conviction,  and/or  any  other  judicial  or 
administrative  action,  must  accompany 
the  home  study.  Additionally,  the 
prospective  adoptive  parent  must 
submit  a  signed  statement  giving  details 
including  mitigating  circumstances,  if 
any.  about  each  incident.  The  home 
sludy  preparer  must  apply  the 
requirements  of  this  paragraph  to  each 
adult  member  of  the  prospective 
adoptive  parents'  household. 

(C)  Evidence  of  rehabilitation.  If  a 
prospective  adoptive  parent  has  a 
history  of  substance  abuse,  sexual  or 
child  abuse,  and/or  domestic  violence, 
the  home  study  preparer  may, 
nevertheless,  make  a  favorable  finding  if 
the  prospective  adoptive  parent  has 
demonstrated  appropriate  rehabilitation. 
In  such  a  case,  a  discussion  of  such 

-rehabilitation  which  demonstrate  that 
the  prospective  adoptive  parent  is  and 
will  be  able  to  provide  proper  care  for 
the  orphan  must  be  included  in  the 
home  study.  Evidence  of  rehabilitation 
may  include  an  evaluation  of  the 
seriousness  of  the  8rrest(s).  .-' 

convjction(s),  or  history  of  abuse,  the 
number  of  such  incidents,  the  length  of 
time  since  the  last  incident,  and  any 
type  of  counseling  or  rehabilitation 
programs  which  have  been  successfully 
completed.  Evidence  of  rehabilitation 
may  also  be  provided  by  an  appropriate 


licensed  professional,  such  as  a 
psychiatrist,  clinical  psychologist,  or 
.  clinical  social  worker.  The  hom«  study 
report  must  include  all  facts  and 
circumstances  which  the  home  study 
preparer  has  considered,  as  well  as  the 
preparer's  reasons  for  a  favorable 
decision  regarding  the  prospective 
adoptive  parent.  Additionally,  if  any 
adult  member  of  the  prospective 
adoptive  parents'  household  has  a        ^ 
history  of  substance  abuse,  sexual  or 
child  abuse,  a.nd/or  domestic  violence, 
the  home  study  preparer  must  apply  the 
requirements  of  this  paragraph  to  that 
adult  member  of  the  prosjjective 
adoptive  parents'  household. 

(D)  Failure  to  disclose  or  cooperate. 
Failure  to  disclose  an  arrest,  conviction, 
or  history  of  substance  abuse,  sexual  or 
child  abuse,  and/or  domestic  violence 
by  the  prospective  adoptive  parents  or 
an  adult  member  of  the  prospective 
adoptive  parents'  household  to  the 
home  study  preparer  and  to  the  Service, 
may  result  in  the  denial  of  the  advanced 
processing  application  or.  if  applicable, 
the  application  and  orphan  petition, 
pursuant  to  paragraph  (h)(4)  of  this 
section.  Failure  by  the  prospective 
adoptive  parents  or  an  aduh  member  of 
the  prospective  adoptive  parents' 
household  to  cooperate  in  having 
available  child  abuse  registries  in 
accordance  with  paragraphs 
(e)(2)(iii)(AMr)  and  (e)(2)(iii)(A)(7)(/) 
through  (e)(2)(iii)(A)(I)(m)  of  this 
section  will  result  in  the  denial  of  the 
advanced  processing  application  or.  if 
applicable,  the  application  and  orphan 
petition,  pursuant  to  paragraph  (h)(4)  of 
this  section. 

(i  v)  Previous  rejection  for  adoption  or 
prior  unfavorable  home  study.  "The 
home  study  preparer  must  ask  each 
prospective  adoptive  parent  whether  he 
or  she  previously  has  been  rejected  as  a 
prospective  adoptive  parent  or  has  been 
the  subject  of  an  unfavorable  home 
study,  and  must  include  each 
prospective  adoptive  parent's  response 
to  this  question  in  the  home  study 
report.  If  a  prospective  adoptive  parent 
previously  has  been  rejecteid  or  found  to 
be  unsuitable,  the  reasons  for  such  a 
finding  must  be  set  forth  as  well  as  the 
reason(s)  why  he  or  she  is  not  being 
favorably  considered  as  a  prospective 
adoptive  parent;  A  copy  of  each 
previous  rejection  and/or  unfavorable 
home  study  must  be  attached  to  the 
favorable  home  study.  Additionally,  the 
home  study  preparer  must  apply  the 
requirements  of  this  paragraph  to  eacli 
adult  member  of  the  prospective 
adoptive  parents'  household. 

(v)  Criminal  history.  The  prospective 
adoptive  parents  and  the  adult  members 
of  the  prospective  adoptive  parents' 


household  are  expected  to  disclose  to 
the  home  study  preparer  and  the  Service 
any  history  of  arrest  and/or  conviction 
early  in  the  advanced  processing 
procedure.  Failure  to  do  so  may  result 
in  denial  pursuant  to  paragraph  (h)(4)  of 
this  section  or  in  delays.  Early 
disclosure  provides  the  prospective 
adoptive  parents  with  the  best 
opportunity  to  gather  and  pre.sent 
evidence,  and  it  gives  the  home  study 
preparer  and  the  Service  the 
opportunity  to  properly  evaluate  the 
criminal  record  in  light  of  such 
evidence.  When  such  information  is  not 
presented  early  in  the  process,  it  comes 
to  light  when  the  fingerprint  checks  are 
received  by  the  Service.  By  that  time, 
the  prospective  adoptive  parents  are 
usually  well  into  preadoption 
proceedings  of  identifying  a  child  and 
may  even  have  firm  travel  plans.  At 
times,  the  travel  plans  have  to  be 
rescheduled  while  the  issues  raised  by 
the  criminal  record  are  addressed.  It  is 
in  the  best  interests  of  all  parties  to  have 
any  criminal  records  disclosed  and 
resolved  eariy  in  the  process. 

(3)  Living  accommodations.  The  home 
study  must  include  a  detailed 
description  of  the  living 
aixommodations  where  the  prospective 
adoptive  parents  currently  reside.  If  the 
prospective  adoptive  parents  are 
planning  to  move,  the  home  study  must 
include  a  description  of  the  living 
accommodations  where  the  child  will 
reside  with  the  prospective  adoptive 
parents,  if  known.  If  the  prospective 
adoptive  parents  are  residing  abroad  at 
the  time  of  the  home  study,  the  home 
study  must  include  a  description  of  the 
living  accommodations  where  the  child 
will  reside  in  the  United  States  with  the 
prospective  adoptive  parents,  if  known. 
Each  description  must  include  an 
assessment  of  the  suitability  of 
accommodations  for  a  child  and  a 
determination  whether  such  space 
meets  applicable  State  requirements,  if 
any- 

(4)  Handicapped  or  special  needs 
orphan.  A  home  study  conduc'f^d  in 
conjunction  with  the  proposed  adoption 
of  a  special  needs  or  handicapped 
orphan  must  contain  a  discussion  of  the 
prospective  adojMive  parents' 
preparation,  willingness,  and  ability  to 
provide  proper  care  for  such  an  orphan. 

(5)  Summary  of  the  counseling  given 
and  plans  for  post- placement 
counselmg.  The  home  study  must 
include  a  summary  of  the  counseling 
given  to  prepare  the  prospective 
adoptive  parents  for  an  international 
adoption  and  any  plans  for  post- 
placement  counseling.  Such 
preadoption  counseling  must  include  a 
discussion  of  the  processing,  expenses. 
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the  Service.  Each  update  mu.st  include 
screening  in  accordance  with 
paragraphs  (e){2)(iii)  (A)  and  (B)  of  this 
section. 

(ii)  Amendments.  If  there  have  been 
any  significant  changes,  such  as  a 
change  in  the  residence  of  the 
prospective  adoptive  parents,  marital 
status,  criminal  history,  financial 
resources,  and/or  the  addition  of  one  or 
more  children  or  other  dependents  to 
the  family,  the  prospective  adoptive 
parents  must  ensure  that  the  home 
study  is  amended  by  a  home  .study 
preparer  to  reflect  any  such  changes.  If 
the  orphan's  proposed  State  of  residence 
has  changed,  the  home  .study 
amendment  must  contain  a 
recommendation  in  accordance  with 
paragraph  (e)(8)  of  this  section,  if 
required  by  State  law.  Any  preadoption 
requirements  of  the  new  State  must  be 
complied  with  in  the  case  of  .an  orphan 
coming  to  the  United  States  to  be 
adopted. 

(10)  "Grandfather"  provision  for 
home  study.  A  home  study  properly 
completed  in  conformance  with  the 
regulations  in  force  prior  to  September 
.30, 1994,  shall  be  considered  acceptable 
if  submitted  to  the  Service  within  90 
days  of  September  30,  1994.  Any  such 
home  study  accepted  under  this 
"grandfather"  provision  must  include 
.screening  in  accordance  with 
paragraphs  (e)(2)(iii)  (A)  and  (B)  of  this 
section.  Additionally,  any  such  home 
study  submitted  under  this 
"grandfather"  provision  which  is  more 
than  six  months  old  at  the  time  of  its 
submission  must  be  amended  or 
updated  pursuant  to  the  requirements  of 
paragraph  (e)(9)  of  this  section. 

(f)  State  preadoption  requirements. 

(1)  General.  Many  States  have 
preadoption  requirements  which,  under 
the  Act,  must  be  complied  with  in  every 
case  in  which  a  child  is  coming  to  such 
a  State  us  an  orphan  to  be  adopted  in  the 
United  States. 

(2)  Child  coming  to  be  adopted  in  the 
United  States.  An  orphan  is  coming  to 
bR  adopted  in  the  United  States  if  he  or 
she  will  not  be  or  has  not  been  adopted 
abroad,  or  if  the  unmarried  petitioner  or 
both  the  married  petitioner  and  spouse 
did  not  or  will  not  personally  see  the 
orphan  prior  to  or  during  the  adoption 
proceeding  abroad,  and/or  if  the 
adoption  abroad  will  not  be,  or  was  not, 
full  and  final.  If  the  pro.speclive 
adoptive  parents  reside  in  a  Stale  with 
preadoption  requirements  and  they  plan 
to  have  the  child  come  to  the  United 
States  for  adoption,  they  must  submit 
evidence  of  compliance  with  the  State's 
preadoption  requirements  to  the 
Service.  Any  preadoption  requirements 
which  by  operation  of  State  law  i:annot 


be  met  before  filing  the  advanced 
processing  application  must  be  noted. 
Such  requirements  must  be  met  prior  to 
filing  the  petition,  except  for  those 
which  cannot  be  met  by  operation  of 
State  law  until  the  orphan  is  physically 
in  the  United  States.  Those 
requirements  which  cannot  be  met  until 
the  orphan  is  physically  present  in  the 
United  States  must  be  noted. 

(3)  Special  circumstances.  If  both 
members  of  the  prospective  adoptive 
couple  or  the  unmarried  prospective 
adoptive  parent  intend  to  travel  abroad  - 
to  see  the  child  prior  to  or  during  the 
adoption,  the  Act  permits  the 
application  and/or  petition,  if  otherwise 
approvable,  to  be  approved  without 
preadoption  requirements  having  been 
met.  However,  if  plans  change  and  both 
members  of  the  prospective  adoptive 
couple  or  the  unmarried  prospective 
adoptive  parent  fail  to  see  the  child 
prior  to  or  during  the  adoption,  then 
preadoption  requirements  must  be  met 
before  the  immigrant  visa  can  be  issued, 
except  for  those  preadoption 
requirements  that  cannot  be  met  until 
the  child  is  physically  in  the  United 
States  because  of  operation  of  State  law. 

(4)  Evidence  of  compliance.  In  every 
case  where  compliance  with 
preadoption  requirements  is  required, 
the  evidence  of  compliance  must  be  in 
accordance  with  applicable  Slate  law, 
regulation,  and  procedure. 

(g)  Where  to  file. 

(1 )  Where  to  file  an  advanced 
processing  application.  An  advanced 
processing  application  must  be  filed 
with  the  Service  as  follows: 

{i)Prospective  adoptive  parents 
residing  in  the  United  States.  If  the 
prospective  adoptive  parents  reside  in 
the  United  States,  the  application  must 
be  filed  with  the  Service  office  having 
jurisdiction  over  their  place  of 
residence. 

[n]  Prospective  adoptive  parents 
residing  in  Canada.  If  the  prospective 
adoptive  parents  reside  in  Canada,  the 
application  must  be  filed  with  the 
stateside  Service  office  having 
jurisdiction  over  the  proposed  place  of 
residence  of  the  prospective  adoptive 
parents  in  the  United  States. 

(iii)  Prospective  adoptive  parents 
residing  in  a  foreign  country  other  thnn 
Canada.  If  the  prospective  adoptive 
parents  reside  outside  of  the  United 
States  or  Canada,  the  application  may  be 
filed  with  the  overseas  Service  office 
having  jurisdiction  over  the  current 
place  of  residence  pursuant  to  §  100.4(b) 
of  this  chapter,  or  with  the  stateside 
Service  office  having  jurisdiction  over  " 
the  proposed  place  of  residence  of  the 
prospective  adoptive  parents  in  the 
United  States. 
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(2)  Where  to  file  an  orphan  petition 
when  the  advanced  processing 
application  has  been  approved.  An 
orphan  petition  must  be  filed  with  the 
appropriate  Service  office  or  immigrant 
Visa-issuing  post  of  the  Departnient  of 
State  as  follows: 

(i)  Prospective  adoptive  parents 
residing  in  the  United  States  who  do  not 
travel  abroad  to  locate  and/or  adopt  an 
orphan.  If  the  prospective  adoptive 
parents  reside  in  the  United  States  and 
do  not  travel  abroad  to  locate  and/or 
adopt  an  orphan,  the  petition  must  be 
filed  with  the  Service  office  having 
jurisdiction  over  the  place  of  residence 
of  the  prospective  adoptive  parents. 

(ii)  Prospective  adoptive  parents 
residing  in  the  United  States,  with  one 
or  both  members  of  the  prospective 
adoptive-couple,  or  the  unmarried 
prospective  adoptive  parent,  traveling 
abroad  to  locate  and/or  adopt  an 
orphan.  If  the  prospective  adoptive 
parents  reside  in  the  United  States,  and 
one  or  both  members  of  the  prospective 
adoptive  couple,  or  the  unmarried 
prospective  adoptive  parent,  travel 
abroad  to  locate  and/or  adopt  an 
orphan,  the  petition  may  be  filed  with 
the  stateside  Service  office  having 
jurisdiction  over  the  place  of  residence 
of  the  prospective  adoptive  parents  in 
the  United  States  or  at  the  overseas  site. 
The  petitioner  may  file  the  orphan 
petition  at  the  overseas  site  only  while 
he  or  she  is  physically  present  within 
the  jurisdiction  of  the  overseas  site.  If 
only  one  member  of  a  married  couple, 
which  includes  an  alien,  travels  abroad 
to  file  the  petition,  it  must  be  the  United 
States  citizen  who  travels  abroad  so  that 
the  overseas  site  will  have  jurisdiction 
over  the  petition. 

(iii)  Prospective  adoptive  parents 
residing  outside  the  United  States. 
Prospective  adoptive  parents  residing 
outside  of  the  United  States  may  file  the 
petition  with  the  overseas  site,  or  with 
the  stateside  Service  office  having 
jurisdiction  over  the  proposed  place  of 
residence  of  the  prospective  adoptive 
parents  in  the  United  States. 

(3)  Where  to  file  an  orphan  petition 
when  the  advanced  processing 
application  is  pending.  When  the 
advanced  processing  application  is 
pending,  the  petition  must  be  filed  at 
the  Service  office  at  which  the 
application  is  pending. 

(4)  Where  to  file  an  orphan  petition 
concurrently  with  the  advanced 
processing  application.  When  the 
petition  is  filed  concurrently  with  the 
advanced  processing  application,  it 
must  be  filed  in  accordance  with  the 
instruction  for  filing  an  advanced 
processing  application  in  paragraphs 
(g)(l)(i)  through  (g)(l)(iii)  of  this  section. 


(h)  Adjudication  and  decision. 

(1)  "Grandfather"  provision  for 
advanced  processing  application  and/or 
orphan  petition.  All  applications  and 
petitions  filed  under  prior  regulations 
which  are  filed  before  and  are  still 
pending  on  September  30,  1994,  shall  be 
processed  and  adjudicated  under  the 
prior  regulations. 

(2)  Director's  responsibility  to  make 
on  independent  decision  in  an 
advanced  processing  application.  No 
advanced  processing  application  shall 
be  approved  unless  the  director  is 
satisfied  that  proper  care  will  be 
provided  for  the  orphan.  If  the  director 
has  reason  to  believe  that  a  favorable 
home  study,  or  update,  or  both  are 
based  on  an  inadequate  or  erroneous 
evaluation  of  all  the  facts,  he  or  she 
shall  attempt  to  resolve  the  issue  with 
the  home  study  preparer,  the  agency 
making  the  recommendation  pursuant 
to  paragraph  (e)(8)  of  this  section,  if  any, 
and  the  prospective  adoptive  parents.  If 
such  consultations  are  unsatisfactory, 
the  director  may  request  a  review  and 
opinion  from  the  appropriate  State 
Government  authorities. 

(3)  Advanced  processing  application 
approved.  If  the  advanced  processing 
application  is  approved,  the  prospective 
adoptive  parents  shall  be  advised  in 
writing.  The  application  and  supporting 
documents  shall  be  forwarded  to  the 
overseas  site  where  the  orphan  resides. 
Additionally,  if  the  petitioner  advises 
the  director  that  he  or  she  intends  to 
travel  abroad  to  file  the  petition, 
telegraphic  notification  shall  be  sent 
overseas  as  detailed  in  paragraph  (j)(l) 
of  this  section.  The  approved 
application  shall  be  valid  for  eighteen 
months  from  its  approval  date.  Ehiring 
this  time,  the  prospective  adoptive 
parents  may  file  an  orphan  petition  for 
one  orphan  without  fee.  If  approved  in 
the  home  study  for  more  than  one 
orphan,  the  prospective  adoptive 
parents  may  file  a  petition  for  each  of 
the  additional  children,  to  the 
maximum  number  approved.  If  the 
orphans  are  siblings,  no  additional  fee  is 
required.  If  the  orphans  are  not  siblings, 
an  additional  fee  is  required  for  each 
orphan  beyond  the  first  orphan. 
Approval  of  an  advanced  processing 
application  does  not  guarantee  that  the 
orphan  petition  will  be  approved. 

(4)  Advanced  processing  application 
denied  for  failure  to  disclose  history  of 
abuse  and/or  violence,  or  for  failure  to 
disclose  a  criminal  history,  or  for  failure 
to  cooperate  in  checking  child  abuse 
registries.  Failure  to  disclose  an  arrest, 
conviction,  or  history  of  substance 
abuse,  sexual  or  child  abuse,  and/or 
domestic  violence,  or  a  criminal  history 
to  the  home  study  preparer  and  to  the 


Service  in  accordance  with  paragraphs 
(e)(2)(iii)  (A)  and  (B)  and  (e)(2)(v)  of  this 
section  may  result  in  the  denial  of  the 
advanced  processing  application,  or  if 
applicable,  the  application  and  orphan 
petition  filed  concurrently.  Failure  by 
the  prospective  adoptive  parents  or  an 
adult  member  of  the  prospective 
adoptive  parents'  household  to 
cooperate  in  having  available  child 
abuse  registries  checked  in  accordance 
with  paragraphs  (e)(2)(iii)(A)(;)  and 
(e)(2)(iii)(A)(i;0)  through 
(e)(2)(iii)(A)ri;0;7^of  this  section  will 
resuh  in  the  denial  of  the  advanced 
processing  application  or,  if  applicable, 
the  application  and  orphan  petition 
filed  concurrently.  Any  new  application 
and/or  petition  filed  within  a  year  of 
such  denial  will  also  be  denied. 

(5)  Advanced  processing  denied  for 
failure  to  submit  home  study.  If  the 
home  study  is  not  submitted  within  one 
year  of  the  filing  date  of  the  advanced 
processing  application,  the  application 
shall  be  denied.  This  action  shall  be 
without  prejudice  to  a  new  filing  at  any 
time  with  fee. 

(6)  Advanced  processing  application 
othen^ise  denied.  If  the  director  finds 
that  the  prospective  adoptive  parents 
have  otherwise  failed  to  establish 
eligibility,  the  applicable  provisions  of  8 
CFR  part  103  regarding  a  letter  of  intent 
to  deny,  if  appropriate,  and  denial  and 
notification  of  appeal  rights  shall 
govern. 

(7)  Advanced  processing  application 
deemed  abandoned  for  failure  to  file 
orphan  petition  within  eighteen  months 
of  application's  approval  date.  If  an 
orphan  petition  is  not  properly  filed 
within  eighteen  months  of  the  approval 
date  of  the  advanced  processing 
application,  the  application  shall  be 
deemed  abandoned.  Supporting 
documentation  shall  be  returned  to  the 
prospective  adoptive  parents,  except  for 
documentation  submitted  by  a  third 
party  which  shall  be  returned  to  the 
third  party,  and  documentation  relating 
to  the  fingerprint  checks.  The  director 
shall  dispose  of  documentation  relating 
to  fingerprint  checks  in  accordance  with 
current  policy.  Such  abandonment  shall 
be  without  prejudice  to  a  new  filing  at 
any  time  with  fee. 

(8)  Orphan  petition  approved  by  a 
stateside  Sen'ice  office.  If  the  orphan 
petition  is  approved  by  a  stateside 
Service  office,  the  prospective  adoptive 
parents  shall  be  advised  in  writing, 
telegraphic  notification  shall  be  sent  to 
the  immigrant  visa-issuing  post 
pursuant  to  paragraph  (j)(3)  of  this 
.section,  and  the  petition  and  supporting 
documents  shall  be  fonvarded  to  the 
Department  of  State. 
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(9)  Orpha,  i  petition  approved  by  on 
overseas  Sei  vice  office.  If  the  orphan 
petition  is  a  tproved  by  an  overseas 
Service  ofTic  b  located  in  the  country  of 
the  orphan's  residence,  the  prospective 
adoptive  paients  shall  be  advised  in 
writing,  and  the  petition  and  supporting 
documents  ?  hall  be  forwarded  to  the 
immigrant  v  sa-issuing  post  having 
jurisdiction  or  immigrant  visa 
processing. 

(10)  Oq}h(  in  petition  approved  ot  on 
immigrant  v  so-issuing  post.  If  the 
orphan  petit  ion  is  approved  at  an 
immigrant  v  .sa-issuing  post,  the  post 
shall  initiate  immigrant  visa  processing 

(11)  Orphi  m  petition  found  to  be  "not 
readily  appi  ovable"  by  a  consular 
officer.  If  lh(  consular  officer 
adjudicating  the  orphan  potitio)i  finds 
that  it  is  "nc  t  readily  approvable,"  he  or 
she  shall  no  ify  the  prospective  adoptive 
parents  in  h  s  or  her  consular  di.strict 
and  forward  the  petition,  the  supporting 
documents,  he  findings  of  the  1-604 
investigation  conducted  pursuant  to 
paragraph  ()()(l)  of  this  section,  and  any 
other  relatin  i  documentation  to  the 
overseas  Sei  i^ice  office  having 
jurisdiction  jursuant  to  §  100.41b)  of 
this  chapter 

(12)  Orphi  \n  petition  denied: 
petitioner  fa  Us  to  establish  that  the  chtld 
is  an  orphai .  If  the  director  finds  that 
the  petition<  r  has  failed  to  estahli.sh  that 
the  child  i.s  Jin  orphan  who  is  eligible  for 
the  benefits  K)ught,  the  applicable 
provisions  o  '8  CFR  part  103  regarding 

a  letter  of  in  ent  to  deny  and  notifiration 
of  appeal  riji  its  shall  govern. 

(l.lj  Orph  in  petition  denied: 
petitioner  fi.  es  orphan  petition  more 
than  eightee  n  months  after  the  approval 
of  the  advar  ced  processing  application. 
If  the  petitic  rser  files  the  orphan  petition 
more  than  e  ghteen  months  after  the 
approval  dai  b  of  the  advanced 
processing  a  iplication,  the  petition 
shall  be  den  ed.  This  action  shall  be 
without  pre]  udiceto  a  new  filing  af  any 
time  with  fe !. 

(14)  R"\^ni  ation.  The  approv.ol  of  an 
advanced  pi  ocessing  application  or  an 
orphan  petit  ion  shall  be  aulomBlically 
revoked  in  a  .cordance  with  §  205.1  of 
this  chapter  if  an  applicable  reason 
exists.  The  i  pproval  of  an  advanced 
proce.ssing  c  jplication  or  an  orphan 
petition  sha  I  be  revoked  if  the  dire<.loi 
becomes  aw  ire  of  information  that 
would  have  resulted  in  denial  had  it 
been  known  at  the  time  of  adjudication. 
Such  a  revo<  ation  or  any  other 
revocation  c  ii  notice  shall  be  made  in 
accordarx*  vith  §  205.2  of  this  chapter. 

(i)  Child-h  'jying  as  a  ground  for 
denial.  An  o  rphan  petition  must  be 
denied  und«  r  this  .section  if  the 
prospe<:tive  idoptive  parents  or 


adoptive  parent(s),  or  a  person  or  entity 
working  on  their  behalf,  have  given  or 
will  given  money  or  other  consideration 
either  directly  or  indirectly  to  the 
child's  parent(s),  agent(s),  other 
individual(s),  or  entity  as  payment  for 
the  child  or  as  an  inducement  to  release 
the  child.  Nothing  in  this  paragraph 
shall  be  regarded  as  precluding 
reasonable  payment  for  ne<;essary 
activities  surJi  as  administrative,  court, 
legal,  translation,  and/or  medical 
serx'ices  related  to  the  adoption 
pro<:eedings. 

(j)  Telegraphic  notifications 

(1)  Telegraphic  notification  of 
approval  of  advanced  processing 
application.  Unless  conditions  preclude 
normal  telegraphic  transmissions, 
whenever  an  advanced  processing 
application  is  approved  in  the  United 
States,  the  director  shall  send 
telegraphic  notification  of  the  approval 
to  the  overseas  site  if  a  prospective 
adoptive  parent  advises  the  director  that 
the  petitioner  intends  to  travel  abroad 
and  file  the  orphan  petition  abroad. 

(2)  Requesting  a  change  in  visa- 
issuing  posts.  If  a  prospective  adoptive 
parent  is  in  the  United  States,  he  or  she 
may  request  the  director  to  transfer 
notification  of  the  approved  advanced 
processing  application  to  another  visa- 
i.ssuing  post.  Such  a  request  shall  be 
made  on  Form  1-824  (Application  for 
Action  on  an  Approved  Application  or 
Petition)  with  the  appropriate  fee.  The 
director  shall  send  a  Visas  37  telegram 
to  both  the  previously  and  the  newly 
designated  posts.  The  following  shall  be 
inserted  after  the  last  numbered 
standard  entry.  "Tor  (insert  name  of 
previously  designated  visa-issuing  post 
or  overseas  Service  office).  Pursuant  to 
the  petitioner's  request,  the  Visas  37 
cable  previously  sent  to  your  post/office 
in  this  matter  is  hereby  invalidated.  The 
approval  is  being  transferred  to  the 
other  post/office  addressed  in  this 
telegram.  Please  forward  the  approved  . 
advanced  pi  ocessing  application  to  that 
de.stination."  Prior  to  sending  such  a 
telegram,  the  director  nitisi  .  -isure  that 
the  change  in  posts  does  noi  a!ter  any 
conditions  of  the  approval. 

(3)  Telegraphic  notification  of 
approval  of  on  orphan  petition.  Unless 

•  -onditions  preclude  normal  telegraphic 
transmissions,  whenever  a  p«}tiiion  is 
approved  by  a  stateside  Service  office, 
the  director  .shall  send  telegraphic 
notification  of  the  approval  to  the 
immigrant  visa-issuing  post. 

[k]  Other  considerations. 

(1)  1-604  invesligaHons.  An  I-b04 
inve.stigation  must  be  completed  in 
every  orphan  case.  The  investigation 
must  he  completed  by  a  consular  officer 
except  when  the  petition  is  properly 


filed  at  a  Service  office  overseas,  in 
which  case  it  must  be  completed  by  a 
Service  officer.  An  1-604  investigation 
shall  be  completed  before  a  petition  is 
adjudicated  abroad.  When  a  petition  is 
adjudicated  by  a  stateside  Service  office, 
the  1-604  investigation  is  normally 
coinpleted  after  the  case  has  been 
forwarded  to  visa-issuing  post  abroad. 
However,  in  a  case  where  the  director  oi 
a  stateside  Service  office  adjudicating 
the  petition  has  articulable  concerns 
that  can  only  be  resolved  through  the  I- 
604  investigation,  he  or  she  shall 
request  the  investigation  prior  to 
adjudication.  In  any  case  in  which  there 
are  significant  differences  between  the 
facts  presented  in  the  approved 
advanced  processing  application  and/or 
orphan  petition  and  the  facts  uncovered 
by  the  1-604  investigation,  the  overseas 
site  may  consult  directly  with  the 
appropriate  Servi«:e  office.  In  any 
instance  where  an  1-604  investigation 
reveals  negative  information  sufficient 
to  sustain  a  denial  or  revocation,  the 
investigation  report,  supporting 
documentation,  and  petition  shall  be 
forwarded  to  the  appropriate  Service 
office  for  ai:tion.  Depending  on  the 
cjn:umstances  surrounding  the  case,  thi' 
1-604  investigation  shall  include,  but 
shall  not  necessarily  be  limited  to, 
document  checks,  telephonic  checks. 
interview(s)  with  the  natural  parent(s). 
and/or  a  field  investigation. 

(2)  Authority  of  consular  officers  An 
American  consular  officer  is  authorizpd 
to  approve  an  orphan  petition  if  the 
Service  has  made  a  favorable 
determination  on  the  related  advnm  etJ 
processing  application,  and  the 
petitioner,  who  has  traveled  abroad  to  a' 
country  with  no  Service  office  in  order 
to  locate  or  adopt  an  orphan,  has 
properly  filed  the  petition,  and  the 
petition  is  approvable.  A  consular 
officer,  however,  shall  refer  any  petition 
which  is  "not  clearly  approvable"  for  a 
decision  by  the  Service  office  having 
jurisdiction  pursuant  to  §  100.4(h)  of 
this  chapter.  The  consular  officer's 
adjudication  includes  all  aspects  of 
eligibility  for  classification  as  an  orph.';r< 
under  section  101(b)(1)(F)  of  the  Act 
other  than  the  issue  of  the  ability  of  the 
prospe<;tive  adoptive  parents  ta  furnish 
proper  care  to  the  orphan.  However,  if 
the  coii.sular  officer  has  a  well-founded 
and  substantive  reason  to  believe  that 
the  advanced  processing  approval  \vas 
obtained  on  the  basis  of  fraud  or 
misrepresentation,  or  has  knowledge  of 
a  «;hange  in  material  fact  subsequent  to 
the  approval  of  the  advanced  processing 
application,  he  or  she  shall  consult  with 
the  Service  office  having  jurisdiction 
pursuant  to  §  100.4(b)  of  this  chapter 
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(3)  Child  in  the  United  States.  A  child 
who  is  in  parole  status  and  who  has  not 
been  adopted  in  the  United  States  is 
eligible  for  the  benefits  of  an  orphan 
petition  when  all  the  requirements  of 
sections  101(b)(1)(F)  and  204  (d)  and  (e) 
of  the  Act  have  been  met.  A  child  in  the 
United  States  either  illegally  or  as  a 
nonimmigrant,  however,  is  ineligible  for 
the  benefits  of  an  orphan  petition. 

(4)  Liaison.  Each  director  shall 
develop  and  maintain  liaison  with  State 
Government  adoption  authorities  having 
jurisdiction  within  his  or  her 
jurisdiction,  including  the 
administrator(s)  of  the  Interstate 
Compact  on  the  Placement  of  Children, 
and  with  other  parties  with  interest  in  . 
international  adoptions.  Such  parties 
include,  but  are  not  necessarily  limited 
to,  adoption  agencies,  organizations 
representing  adoption  agencies, 
organizations  representing  adoptive 
parents,  and  adoption  attorneys. 

Dated:  June  10, 1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

(PR  Doc.  94-18367  Filed  7-29-94;  8:45  am] 

BILUNG  CODE  4410-10-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 
RIN3150-AE81 

Protection  Against  Malevolent  Use  of 
Vehicles  at  Nuclear  Power  Plants 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
physical  protection  regulations  for 
operating  nuclear  power  reactors.  The 
amendments  modify  the  design  basis 
threat  for  radiological  sabotage  to 
include  use  of  a  land  vehicle  by 
adversaries  for  transporting  personnel 
and  their  hand-carried  equipment  to  the 
proximity  of  vital  areas  and  to  include 
a  land  vehicle  bomb.  The  amendments 
also  require  reactor  licensees  to  install 
vehicle  control  measures,  including 
vehicle  barrier  systems,  to  protect 
against  the  malevolent  use  of  a  land 
vehicle.  The  Commission  believes  this 
action  is  prudent  based  on  an  evaluation 
of  an  intrusion  incident  at  the  Three 
Mile  Island.  (TMI)  nuclear  power  station 
and  a  bombing  of  the  World  Trade 
Center.  The  objective  of  this  final  rule 
is  to  enhance  reactor  safety  by 
protecting  against  the  use  of  a  vehicle  to 


gain  unauthorized  proximity  to  vital 
areas.  Further,  the  amendments  will 
enhance  reactpr  safety  by  protecting 
vital  equipment  from  damage  by 
detonation  of  a  large  explosive  charge  at 
the  point  of  vehicle  denial. 
EFFECTIVE  DATE:  August  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  F.  McKee,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC,  telephone  (301)  504-2933. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  November  4,  1993  (58  FR  58804), 
the  Commission  published  a  proposed 
rule  in  the  Federal  Register  for  public 
comment  that  presented  amendments  to 
the  physical  protection  requirements  for 
operating  commercial  nuclear  power 
reactors.  The  amendments  proposed  to 
modify  the  design  basis  threat  for 
radiological  sabotage  to  include  use  of  a 
land  vehicle  by  adversaries  for 
transporting  personnel,  hand-carried 
equipment,  and/or  explosives.  A  total  of 
35  letters  of  public  comment  were 
received  from  respondents  representing 
more  than  160  individual  comments. 
Comments  received  in  association  with 
a  public  meeting  conducted  by  the  NRC 
on  May  10, 1993,  on  this  same  topic 
have  also  been  analyzed  as  part  of  this 
final  rulemaking.  An  additional  11 
comments  were  received  as  a  result  of 
the  meeting,  representing  an  additional 
38  individual  comments.  Written 
comments  received  from  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  and  public  comments  made  at  a 
February  10,  1994,  meeting  of  the  ACRS 
are  also  addressed  under  the  following 
analysis.  Copies  of  the  public  comments 
received  on  this  proposed  rule  are 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW  (Lower  Level), 
Washington,  DC. 

Public  Comment  Analysis 

General 

Public  comment  on  the  rule  was 
received  from  25  licensees  that  operate 
commercial  nuclear  power  reactors;  two 
industry  groups,  the  Nuclear 
Management  and  Resources  Council 
(NUMARC)  and  the  Nuclear  Utility 
Backfitting  and  Reform  Group 
(NUBARG);  two  public  citizens  and  one 
citizen's  group,  Ohio  Citizen's  for 
Responsible  Energy;  two  advocacy 
groups,  the  Nuclear  Control  Institute 
(NCI)  and  the  Committee  to  Bridge  the 
Gap;  one  State  nuclear  safety  agency; 
and  two  vendors. 

Additional  comments  were  received 
as  a  result  of  an  NRC-sponsored  public 


meeting  of  May  10, 1993.  Comments 
were  received  from  eight  private 
citizens  (the  letter  from  one  enclosed  a 
petition  signed  by  40  individuals);  two 
utilities;  and  one  public  interest  group, 
Ohio  Citizens  for  Responsible  Energy. 
The  proposed  rule  indicated  that 
comments  regarding  malevolent  use  of 
vehicles  submitted  in  association  with 
the  meeting  would  be  treated  under  this 
final  rule  and  that  duplicate  comments 
need  not  be  submitted.  Many  of  these 
respondents  recommended 
strengthening  the  design  basis  threat  to 
cover  the  maximum  credible  threat  and 
increasing  the  number  of  security  force 
members  at  power  reactor  sites  as  the 
best  method  to  counter  a  terrorist 
vehicle  bomb  attack.  The 
aforementioned  petition,  submitted  to 
the  Chairman  of  the  NRC,  indicated, 
among  other  things,  that  Congress 
should  strengthen  safeguards  at  nuclear 
facilities  and  should  legislate  the  use  of 
Federal  guards  at  NRC-licensed  sites. 
Comments  received  from  2  utilities  that 
operate  commercial  nuclear  power 
reactors  either  indicated  support  for  the 
then-developing  NUMARC  comments  or 
were  similar  to  comments  received  on 
the  proposed  rule. 

A  variety  of  general  comments  were 
received  on  the  proposed  rule  and 
supporting  documentation.  Several 
strongly  supported  the  rulemaking  as 
proposed  and  expressed  the  view  that 
rulemaking  on  this  topic  was  the  proper, 
proactive  approach.  A  number  of 
comments  strongly  supported  a  belief 
that  vehicle  intrusion  and  vehicle  bomb 
threats  exist.  These  comments  refer  to 
the  Three  Mile  Island  intrusion  event 
and  the  World  Trade  Center  bombing 
event  as  evidence  of  these  threats.  The 
NCI  commented  that  the  rule  was  long 
overdue.  Some  of  those  that  supported 
the  rule  offered  more  detailed  comments 
proposing  further  expansion  of  the 
design  basis  threat  and  placing  more 
rigid  controls  on  licensee  actions  to 
implement  the  rule. 

NUMARC  provided  detailed 
comments  on  behalf  of  the  industry. 
Fourteen  utilities  confirmed  their 
support  or  agreement  with  NUMARC's 
comments.  NUMARC  commented  that 
industry  believes  that  it  is  important  to 
deter  unauthorized  land  vehicle 
penetration  challenges  to  a  licensee's 
protected  area  and  that  industry 
recognizes  that  facilities  must  be  able  to 
shut  douTi  safely  in  the  unlikely  event 
of  the  detonation  of  an  explosive  device 
outside  the  protected  area.  NUMARC 
considers  these  actions  to  be  prudent  for 
the  protection  of  its  employees, 
investment,  and  public  confidence. 
NUMARC  commented  that  because  the 
NRC  (as  expressed  in  the  proposed  rule) 
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and  NIJMARC  igree  in  principle,  the 
issue  should  bn  addres!»d  in  an 
integrated  manner  using  a  rea-sonable 
and  realistic  approach  without  imposing 
unnecessary  coriservatism.  The  details 
of  NUMARC's  comments  identified 
areas  where  th<  y  considered  the 
proposed  rule  t  x)k  too  conservative  an 
approach.  NUMARC  also  expressed 
general  concen  s  about  the  backfit 
justificaticn  for  the  rule  and  the 
schedule  for  in,  plementation. 

NUBARG,  wiose  members  include  1.5 
nuclear  utilitiei,  provided  comments 
that  generally  challenge  the  backfitting 
and  regulatory  analyses  based  on  their 
concerns  that  t  »e  analyses  did  not 
provide  a  suffic  lent  quantified  basis  for 
finding  the  reqi  lisite  "substantial 
increase"  in  sa  ety  under  the  NRC's 
backfitting  rule  Two  of  the  rximment 
letters  provide<  by  utilities  tx)nfjrmed 
their  support  o:  agreement  with 
NUBARG's  con  iments. 

Several  comr  lents  expressed  the  view 
that  the  proposed  rule  could  not  be 
substantiated  b  ised  on  the  c-urrent 
threat.  As  supp  art  for  this  position, 
comments  refei  red  to  conclusions 
reached  by  the  *4RC  in  denial  of  a  1991 
petition  for  ruli  (making  to  require 
licensees  to  prt  tect  against  truck  bombs. 
Other  commen  s  indicated  that  two 
isolated  events  (the  Three  Mile  Island 
intrusion  event  and  World  Trade  Center 
bombing)  did  n  ot  justify  rulemaking, 
particularly  in  ight  of  the  fact  that  the 
Federal  Burexiii  of  Investigation  (FBI),  by 
their  account,  <  oes  not  support  the 
position  that  th  e  threat  of  malevolent 
use  of  vehicles  has  increased  aiid  the 
NRC  position  i: ;  that  no  actual  vehi«.le 
bomb  threat  ag;  linst  power  reactors 
exists. 

Several  comi  lenls  opposed  the 
proposed  rule  I  ecause  they  considered 
that  it  did  not  ]  rovide  a  substantial 
increase  in  pro  ection  of  puDlic  health 
and  safety  or  ci  mmon  defense  and 
security  at  a  jui  tifiable  cosl.  Other 
comments  indi  :ated  that  the  rule  was 
extreme  and  ui  necessarily  burdensome 
with  little  if  an  /  safety  benefit  and  that 
contingency  pi  ins  for  vehicle  bombs 
f;urrcntly  in  plj  ce  adequately  addressed 
the  threat  of  m  levolent  use  of  vehicles. 

1  he  NRC  sta  f  presented  the  propiised 
rulemaking  pa<  kage  to  the  Set:ur)ty 
Subcommittee  Df  the  Advisory 
Committee  on  leaclor  Safeguards 
(ACRS)  on  No\  ember  3, 1993.  and  the 
full  committee  on  November  4,  1993. 
The  full  comm  ttee  was  briefed  on 
December  10, 1  993,  in  a  closed  session, 
by  the  Dire<lor  Office  of  Nuclear 
Material  Safefv  and  Safeguards. 
Following  thes  s  briefings,  ACRS's 
December  10, 1 993  letter  to  the 
Chairman  raise  d  concerns  about  the 


rulemaking,  particularly  the  justification 
for  the  rule,  the  lack  of  a  quantitative 
risk  assessment  to  support  it,  and  the 
expedited  nature  of  the  rulemaking.  A 
minority  of  four  members  of  the  ACRS 
expressed  a  view  that  the  proposed  rule 
repre.sents  a  prudent  and  effective  step 
toward  enhancing  public  health  and 
safety.  On  February  10. 1994,  the  ACRS 
heard  presentations  on  the  rulemaking 
from  the  NUMAKC.  the  NQ.  one  public 
citizen,  and  the  NRC  staff  members.  On 
April  7, 1994.  the  staff  bnefed  the  ACRS 
in  a  closed  session  regarding  additional, 
quantitative  evaluations  that  supported 
this  rulemaking.  Issues  raised  by  the 
ACRS  in  their  December  10, 1993,  letter 
are  encompassed  by  issues  raised  by  the 
public  and  are  addressed  in  the 
following  responses. 

Uke  the  ACRS.  NUMARC,  NUBARG, 
and  numerous  utilities  expressed 
concern  that  the  safety  benefit  was  not 
adequately  ju.stified  or  quantified.  They 
challenged  the  validity  of  tlie  regulatory 
and  backfit  analyses  because  of  lack  of 
quantification  of  the  threat.  They 
contended  that  the  analyses  contain  no 
quantified  risk  data  or  safety  goal 
evaluation  to  support  the  conclusion 
that  the  proposed  regulations  resuh  in  a 
substantial  increase  in  public  health  and 
safety.  Another  comment,  while 
acknowledging  the  potential  difficulty 
in  quantification  of  the  threat,  stated 
that  the  analyses  were  no  more  than 
"conclusionary"  and  fall  short  of 
demonstrating  the  requisite  substantial 
increase  in  radiological  safety. 

The  Commission  notes  that  the  use  of 
probabilistic  risk  assessment  (PRA)  as  a 
tool  for  estimating  risk  is  sound  whsn 
based  on  results  from  demonstrable, 
repwatable  events  and  test  data — for 
example,  establishing  the  probability  of 
failure  and  the  mean  time  to  failure  for 
aircraft  wing  root  structures  (iue  to 
metal  fatigue  or  for  valve  failures  due  to 
water  hammer  or  corrosion,  etc  The 
NRC  has  examined  the  use  of  PRA  to 
predict  sabotage  as  an  initiating  event 
and  concluded  that  to  do  so  would  not 
be  credible  or  vaUd  because  terrorist 
attacks,  by  their  very  nature,  may  not  be 
quantified.  Past  attempts  to  apply  PRA 
te<  hniques  to  acts  of  sabotage  have 
resulted  in  similar  findings.  For 
example,  in  1978.  NUREG/CR-«40(),  the 
"Risk  Assessment  Review  Group  Report 
to  the  U.S.  Nuclear  Regulatory 
Commission"  stated,  "it  was  ret  ognized 
that  the  probability  of  .sabotage  of  a 
nuclear  power  plant  cannot  he 
estimated  with  any  confidence."  Fur 
this  same  reason,  according  to  this 
report,  consideration  of  risk  of  sabotage 
was  deliberately  omitted  in  the  Reactor 
.Safety  Study  (WASH-1400) 


In  the  "Policy  Statement  on  Safety 
Goals  for  the  Operation  of  Nuclear 
Power  Plants"  published  on  March  14, 
1983  (48  FR  10772),  the  Commission 
-Stated: 

The  p<js.sib!e  effects  of  sabotage  or 
diversion  of  nuclear  materials  is  nut 
presently  included  in  the  safety  goal.  At 
present  there  is  no  basis  on  which  to  provide 
H  ine.nsure  of  the  risk  of  these  matters.  It  is 
the  Commission's  intention  that  everylhini; 
that  is  needtKi  shall  be  done  to  keep  such 
ri.sks  at  their  present,  very  low,  level;  and  it 
is  our  exptectiilion  ibat  efforts  on  this  point 
will  continue  to  be  successful.  With  these 
exceptions  it  is  our  Intent  that  the  risk  from 
all  various  initiating  mechanisms  be  taken  ' 
into  account  to  the  best  of  the  capability  of 
the  current  evaluation  techniques. 

In  the  1983  Indian  Point  licensing 
hearings,  the  NRC  staff  testified  that 
PRA  is  unable  to  predict  the  probability 
of  sabotage  as  an  initiating  event.  Also, 
in  a  June  11, 1991,  petition  to  institute 
an  individual  plant  examination 
program  for  threats  beyond  the  design 
basis,  the  NQ  stated  a  position  similar 
to  the  NRC's  by  recognizing  that  PRA- 
type  methods  cannot  be  used  to  analyze 
for  core  damage  frequericy  since  one 
cainot  quantify  the  likelihood  of  a 
terrorist  attack. 

The  Commission  continues  to  believi' 
that  arbitrary  selection  of  numbers  to 
"quantify"  threat  probability  without 
demonstrable,  actual,  supporting  event 
dafo  would  yield  misleading  results  at 
best.  Knowledgeable  terrori.sm  analysts 
recognize  the  danger  and  are  unwilling 
to  quantify  the  risk.  Over  the  pest 
several  years,  a  number  of  National 
Intelligence  Estimates  have  been 
produced  addres.sing  the  likelihood  of 
nuclear  terrorism.  The  analyses  and 
conclusions  are  not  presented  in  terms 
of  quantified  probability  but  recognize 
the  unpredictable  nature  of  terrorist 
adivity  in  terms  of  likelihood.  The  NR(! 
continues  to  believe  that,  although  in 
many  cases  considerations  of 
probabilities  can  provide  insights  into 
the  relative  risk  of  an  event,  in  some 
cases  it  is  not  possible,  with  current 
knowledge  and  methods,  to  usefully 
quantify  the  probability  of  a  specific 
vulnerability  threat. 

The  NRC  notes  that,  although  not 
quantified,  its  regulatory  analysis 
recognizes  the  importance  of  the 
perception  of  the  likelihood  of  an 
attempt  to  create  radiological  sabotage 
in  assessing  whether  to  redefine 
adequate  protection.  The  NRC's 
assessment  that  there  is  no  indication  of 
an  actual  vehicle  threat  against  the 
domestic  commercial  nuclear  industry 
was  an  important  consideration  in 
concluding  that  neither  the  Three  Mile 
Island  intrusion  nor  the  World  Trade 
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Center  bombing  demonstrated  a  need  to 
redefine  adequate  protection. 

The  NRC  does  not  agree  that 
quantifying  the  probability  of  an  actual 
attack  is  necessary  to  a  judgment  of  a 
substantial  increase  in  overall 
protection  of  the  public  health  and 
safety  (a  less  stringent  test  of  the 
justification  for  a  rule  change).  Inherent 
in  the  NRC's  current  regulations  is  a 
policy  decision  that  the  threat,  although 
not  quantified,  is  likely  in  a  range  that 
warrants  protection  against  a  violent 
e.xternal  assault  as  a  matter  of  prudence. 

The  potential  threat  posed  by 
malevolent  use  of  vehicles  as  part  of  a 
violent  external  assault  and  the  need  to 
protect  against  it  have  been  the  subject 
of  detailed  consideration  and 
reconsideration  by  the  Commission  for 
more  than  fifteen  years.  The  original 
requirements  for  physical  security  at 
power  reactor  sites  proposed  in  the  mid- 
1970s  included  a  requirement  for 
harriers  to  prevent  ready  access  to  vital 
areas  by  ground  vehicles.  The 
Commission  decided  not  to  include  the 
requirerrient  at  that  time. 

The  Commission  reexamined  the 
vehicle  issue  in  great  detail  in  the 
1980s.  In  1986.  the  Commission 
concluded  that,  even  though  perimeter 
chain  link  fences  would  not  prevent 
vehicle  intrusion,  the  requirement  for 
prompt  response  by  guards  armed  with 
shoulder-fired  weapons  would  limit 
actions  of  intruders.  In  reconsidering 
the  risk  from  use  of  a  vehicle  to  gain 
proximity  to  vital  areas,  the  NRC's 
regulatory  analysis  does  not  suggest  that 
the  likelihood  of  a  violent  e.xternal 
assault  has  increased.  Rather,  the  staff 
focussed  its  regulatory  analysis  on 
whether  a  vehicle  could  provide  an 
advantage  to  an  adversary-  with  the 
characteristics  of  the  design  basis  threat. 

The  NRC  assessed  lessons  learned 
from  the  TMI  intrusion  and  concluded 
that  a  vehicle  could  provide  advantages 
to  an  adverser)'  not  previously 
considered.  In  SECY-86-lOl!  "Design 
Basis  Threat-*-Options  for 
Consideration."  March  31. 1986.  the 
NRC  concluded  that,  even  though 
perimeter  chain  link  fences  would  not 
prevent  vehicle  intrusion,  the 
requirement  for  prompt  response  by 
guards  armed  with  shoulder-fired 
weapons  would  limit  actions  of 
intruders.  Accordingly,  in  1986.  the 
NRC  concluded  that  the  installation  of 
vehicle  barriers  might  not  constitute  a 
substantial  overall  increase  in  the 
protection  of  public  health  and  safety. 
More  recently,  the  NRC  has  analyzed 
the  capability  of  existing  licensee 
security  measures  to  protect  against  a 
violent  external  assault  that  includes  a 
vehicle  as  a  mode  of  transportation. 


These  new  analyses  support  the  NRC's 
conclusions  in  the  regulator^'  analysis 
for  the  proposed  rulemaking.  The  NRC 
believes  that  the  vehicle  intrusion  issue 
alone  warrants  the  installation  of 
vehicle  barriers  at  nuclear  power  plants. 

In  the  1980s,  the  NRC  also  consulted 
with  other  Federal  agencies,  including 
the  National  Security  Council,  regarding 
the  use  of  vehicle  bombs  in  the  Middle 
East  and  their  possible  impact  on  the 
domestic  threat  situation.  In  June  1988. 
the  NRC  decided  that  it  would  not  be 
neces.sary  to  change  the  design  basis 
threat  for  radiological  sabotage  (10  CFR 
73.1(a)(1))  nor  to  require  long-range 
planning  by  power  reactor  licensees  for 
permanent  protection  against  land 
vehicle  bombs.  However,  as  a  matter  of 
prudent^,  it  directed  development  of 
NRC  and  licensee  contingency  plans  for 
dealing  with  a  possible  land  vehicle 
bomb  threat  to  power  reactors,  should 
one  arise. 

On  June  11,  1991  (56  FR  26782).  the 
Commission  denied  a  petition  for 
rulemaking  to  revise  the  design  basis 
threat  to  include  explosive-laden 
vehicles  (PRN-73-9).  In  denying  that 
petition,  the  NRC  noted  that  the 
decision  was  based,  in  part,  on  the  fact 
that  only  one  truck  bomb  attack  (1970) 
had  occurred  in  the  United  States;  there 
had  been  no  other  vehicle  bomb  attacks 
in  the  Western  Hemisphere;  there  had 
been  none  outside  areas  of  civil  unrest; 
and  there  had  been  none  directed 
again.st  a  nuclear  activity.  The  vehicle 
bomb  attack  on  the  World  Trade  Center 
represented  a  significant  change  to  the 
domestic  threat  environment  that 
changed  many  of  the  points  used  in 
denying  the  petition  and  eroded  the 
basis  for  concluding  that  vehicle  bombs 
could  be  excluded  from  any 
consideration  of  the  domestic  threat 
environment.  For  the  first  time  in  the 
United  States,  a  conspiracy  with  ties  to 
Middle  East  extremists  clearly 
demonstrated  the  capability  and 
motivation  to  organize,  plan,  and 
successfully  conduct  a  major  vehicle 
bomb  attack.  Regardless  of  the 
motivations  or  connections  of  the 
conspirators,  it  is  significant  that  the 
bombing  was  organized  within  the 
United  States  and  implemented  with 
materials  obtained  on  the  open  market 
in  the  United  States.  Accordingly,  the 
Commission  believes  that  the  threat 
characterized  in  the  final  rule  is 
appropriate. 

As  a  result  of  the  World  Trade  Center 
bombing,  the  NRC  believes  that  the 
construction  of  a  vehicle  bomb  is  more 
likely  to  develop  without  advance 
indications.  The  NRC  does  not  believe 
that  it  can  quantify  the  likelihood  of 
vehicle  bomb  attack.  However,  it  has 


performed  a  conditional  probabilistic 
risk  analysis  for  an  existing  power 
reactor  site,  assuming  an  attempt  to 
damage  a  nuclear  power  plant  with  a 
design  basis  vehicle  bomb  placed  at 
locations  within  the  protected  area  that 
would  create  the  greatest  risk  to  public 
health  and  safety.  The  analysis 
indicated  that  the  contribution  to  core 
damage  frequency  could  be  high. 

Barriers  installed  to  protect  against 
vehicle  intrusion  into  protected  areas 
would  also  protect,  to  varying  degrees, 
against  vehicle  bombs.  The  NRC 
believes  that  adjusting  the  location  of 
barriers  where  necessary  to  ensure  a 
capability  of  protecting  vital  equipment 
against  a  design  basis  vehicle  bomb 
would  provide  an  additional, 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety.  Further,  the  NRC  believes  that 
the  incremental  costs  to  licensees  to 
analyze  the  degree  of  protection  against 
a  vehicle  bomb  and  to  make  adjustments 
in  vehicle  control  measures  in  limited 
cases  are  justified,  particularly 
considering  the  provisions  in  the  rule 
allowing  licensees  to  propose 
alternative  measures  if  a  site-specific 
analysis  indicates  that  the  costs  of  fullv 
meeting  the  rule's  design  goals  and 
criteria  are  not  justified  by  the  added 
protection  that  would  be  provided.  The 
NRC's  additional  deterministic 
evaluations  and  limited  probabilistic 
assessments  have  supported  the  NRC's 
earlier  findings  that  protecting  against 
vehicle  intrusion  and  a  vehicle  bomb 
would  substantially  increase  the  overall 
protection  of  public  health  and  safetv. 
The  NRC  has  updated  the  regulator) 
analysis  to  include  these  evaluations. 

Additional  issues  raised  and  the  NRC 
response  to  these  issues  are  provided  in 
the  sections  listed  below  that  follow : 

I.  Threat  Considerations 

A.  Coupling  Vehicle  Intrusion  and  Vphiclr 
Bomb  Threat 

B.  Characteristics  of  Design  Basis  Vehicle/ 
Explosive 

C.  "Margin  of  Prudence" 

D.  Design  Basis  Threat  Re-Evaluation 

E.  Applicabilityof  10  CFR  50.13 

F.  "Threat"  or  "Alert"  Program 

II.  Regulator}'  and  Backfit  Analyses 

A.  Redundant  Engineered  Safeguards 
Systems 

B.  Peer  Review  of  Analyses 
C  Clarification 

III.  Rule  Implementation 

A.  Schedule 

B.  NRC  Review  and  Approval  of  Submittals 

C.  Vehicle  Barriers 

D.  Passive  Vehicle  Barriers 

E.  Active  Vehicle  Barriers 

F.  Alternative  Measures  to  Protect  Against 
Explosives 

IV.  NRC  Inspection 

V.  Miscellaneous 

A.  Research  Reactors 
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B.  Indepenc  ent  Spent  Fuel  Storage 
Installati 

C.  Office  of 
Support! 


Management  and  Budget 
Statement 
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I.  Threat  Coi  isiderations 

A.  Coupling  Vehicle  Intrusion  and 
Vehicle  Bom  b  Threat 

Comment.  NUMARC  and  several 
utilities  com  nented  that  the  proposed 
rule  unnecessarily  linked  vehicle 
intrusion  wi  h  a  vehicle  bomb. 
NUMARC  cc  mmented  that  the  proposed 
rule  contemjilates  that  the  intruding 
vehicle  wou  d  be  fully  loaded  with 
personnel,  e<  uipment,  and  a  large 
explosive  de  'ice.  NUMARC  also 
commented  hat  any  considerations  of  a 
vehicle  bomb  should  be  for  a  stationary 
vehicle.  NUf  lARC  stated  that  coupling 
the  vehicle  intrusion  event  and  vehicle 
bomb  event  i  dded  unnecessary 
conservatisrr .  For  example,  to  protect 
against  a  mo  ring  vehicle,  bomb  barriers 
would,  in  so  ne  cases,  need  to  be  more 
substantial  td  stop  penetration  of 
vehicle.  NU1»  lARC  proposed  that  the 
revised  desif  n  basis  threat  should 
include  eith«  r  a  land  vehicle  intrusion 
or  a  detonation  of  explosives  outside  the 
protected  art  a,  but  not  a  combination  of 
the  two.  Aloi  ig  this  same  line,  one 
comment  ex  iressed  the  opinion  that  the 
proposed  lar  guage  implies  the  need  to 
protect  again  st  a  vehicle  used  for 
transport,  no ;  for  breaching  a  barrier  or 
for  use  as  a  t  uck  bomb. 

Another  cc  mment  expressed  a 
concern  that  a  major  defect  in  the  rule 
is  the  lack  of  the  assumption  that  the 
adversary  co  jid  blast  away  a  fence  if  a 
licensee  wer  !  to  choose  to  use,  for 
example,  cab  ling  in  the  fence  as  the 
means  to  sto  )  a  vehicle.  The  respondent 
proposed  tht  t  any  barrier  should  be  a 
heavy  mass  \i^hich  would  be  resistant  to 
destruction. 

Response.  The  Commission  agrees 
with  the  NU  .1ARC  comment  that  the 
proposed  rul  i  could  be  read  to  imply 
that  licensee  ;  would  be  required  to 
provide  prot  iction  against  an  intrusion 
by  adversari(  s  using  a  vehicle  for 
transportatio  i  coincident  with  a  vehicle 
bomb.  This  v  'as  not  the  intent  and  the 
rule  wording  has  been  revised  to  clarify 
this  point.  O  immission  deliberations  on 
the  rule  have  considered  use  of  the 
vehicle  as  tr;  nsportation  for  an 
adversary  an  la  vehicle  bomb  as 
separate  thre  its  to  be  protected  against. 
Any  couplin  ;  of  adversary  tactics 
associated  w  th  the  rule  was  intended  to 
allow  for  mo  e  efficient  and  cost 
effective  pro  ection  against  either  a 
vehicle  intru  >ion  to  gain  rapid  access  to 
vital  areas,  a  ;  a  single  act,  or  against  a 
vehicle  bom  i. 


Meeting  the  requirements  of  the  final 
rule  will  result  in  substantial  protection 
from  a  vehicle  bomb  whether  it  is 
moving  or  stationary.  The  NRC's 
regulatory  analysis  indicated  that, 
because  of  the  short  distances  between 
vital  areas  and  portions  of  some 
protected  area  boundaries,  protection 
against  a  vehicle  at  those  boundaries 
would  be  inconsistent  with  NUMARC's 
.stated  goal  of  being  able  to  safely  shut 
down  a  plant  following  the  detonation 
of  an  explosive  device  outside  the 
protected  area. 

Regarding  the  comment  that  the  rule 
should  include  the  assumption  that 
adversaries  may  use  devices  to  destroy 
less  substantial  barriers  and  then  gain 
access,  the  Commission  does  not  agree 
that  this  assumption  should  be  included 
in  the  mle.  The  NRC  assessment  of  the 
threat  environment  does  not  support 
this  assumption.  Further,  use  of  such  a 
technique  by  an  adversary  would  tend 
to  diminish  one  of  the  major  advantages 
ofu.se  of  a  vehicle — the  element  of 
surprise. 

B.  Characteristics  of  Design  Basis 
Vehicle/Explosive 

Comment.  NUMARC  provided  a 
detailed  proposal  for  characteri.stics  of  a 
design  basis  vehicle  that  could  be  used 
to  attempt  penetration  of  a  nuclear 
power  plant  protected  area  and  a  design 
basis  bomb  that  could  be  used  in  an 
attempt  to  damage  plant  equipment. 
Other  comments  indicated  that  vehicle 
speed  should  take  into  consideration 
terrain  and  seasonal  conditions  and  that 
the  proposed  vehicle  explosive  device 
size  was  excessive  and  not  justified  by 
historical  experience,  particularly  that 
in  the  United  States. 

Response.  The  Commission  notes  that 
it  has  relied  on  analogous  historical  data 
when  enumerating  the  attributes  of  a 
design  basis  threat  because  there  has 
never  been  a  terrorist  attack  on  an  NRC- 
licensed  power  reactor  facility  or  a 
credible  threat  of  an  attack.  This  was  the 
methodology  used  in  formulating  the 
original  design  basis  threat  statements 
in  the  late  1970s,  and  it  was  used  in 
defining  the  proposed  design  basis 
vehicle  threat.  The  design  basis  vehicle 
was  defined  after  examining  several 
hundred  actual  vehicle  bombing  attacks 
occurring  worldwide  during 
approximately  the  past  decade. 
Historical  data  indicates  that  vehicle 
bombs,  similar  to  the  design  basis 
vehicle,  have  been  used  in  the  past  and 
their  use  can  reasonably  be  expected  to 
continue  to  occur  in  the  future.  The 
Commission  has  made  some  changes  in 
the  detailed  characteristics  of  the  design 
basis  vehicle.  The  revised 
characteristics  will  require  licen.sees  to 


provide  substantial  protection  again.sl  a 
moving  vehicle  bomb.  In  addition,  the 
NRC's  implementation  guidance 
discusses  how  the  design  of  barrier 
systems  can  account  for  site-specific 
limits  on  the  speed  that  a  vehicle  could 
attain  because  of  factors  such  as  terrain. 

Comment.  One  comment  expressed 
confusion  over  reference  to  the  design 
basis  vehicle  as  a  "4-wheel  drive 
vehicle"  in  that  this  could  imply  that 
non  4-wheel  drive  vehicles  would  not 
have  to  be  protected  against.  The 
comment  recommended  that  the  final 
rule  language  be  changed  to  require 
protection  against  all  land  vehicles. 

Response.  The  Commission  disagrees 
that  the  term  "4-wheel  drive  vehicle" 
needs  clarification.  It  reasons  that    . 
protection  against  intrusion  by  a  4- 
wheel  drive  vehicle  encompasses 
protection  against  a  land  vehicle  with 
less  than  4-wheel  drive. 

Comment.  Other  comments  noted  that 
the  regulatory  language  should  be 
rJianged  to  remove  reference  to 
equipment  and  explosives  capable  of 
being  hand-carried,  as  opposed  to  that 
which  the  vehicle  could  carry. 

Response.  As  stated  previously,  this 
issue  is  being  clarified  by  a  revision  of 
the  design  basis  threat  statement  to 
separate  the  threat  of  intrusion  versus 
vehicle  bomb.  In  an  intrusion  event,  the 
vehicle  is  obviously  capable  of 
transporting  the  equipment  and 
explosives  proposed  to  be  hand-carried 
by  an  adversary.  While  the  vehicle 
could  carry  more  equipment  than  can  he 
carried  by  the  persons  being 
transported,  it  is  unlikely  that  this 
additional  equipment  would  be  of  use  to 
the  adversaries.  The  vehicle  is 
essentially  a  means  of  transport  for  the 
adversaries,  and  it  is  unlikely  that  once 
adversaries  have  left  the  vehicle  they 
would  be  able  to  return  to  obtain 
additional  equipment  or  explosives. 

Comment.  One  utility  provided 
.specific  questions  regarding  several 
assumptions  associated  with  the  vehicle 
bomb.  These  included  whether: 

The  vehicle  is  under  control  by 
adversaries  up  to  the  point  of 
detonation; 

The  vehicle  bomb  automatically 
detonates  when  the  adversary  loses 
control  of  the  vehicle  or  after  a  pre- 
defined time  period; 

The  vehicle  is  used  in  combination 
with  a  secondary  external  event,  e.g., 
loss  of  offsife  power;  and. 

Point  of  detonation,  i.e.,  crash  point 
or  at  a  later  point  as  vehicle  rolls 
towards  a  facility. 

Response.  Witn  respect  to  a  vehicle 
bomb,  for  analysis  purposes  the  device 
would  be  considered  to  detonate  at  the 
point  where  the  vehicle  impacted  the 


vehicle  barrier  system.  Whether 
adversaries  still  have  control  of  the 
vehicle  or  whether  the  detonation  of  the 
device  is  delayed  should  have  little 
impact  on  the  analysis  of  the  effect  of 
the  explosive  blast.  Because  the  barrier 
system  is  intended  to  protect  against 
vehicles  gaining  proximity  to  vital  areas, 
the  barrier  system  should  not  allow  a 
vehicle  to  fully  penetrate  it  and 
continue  to  roll  towards  a  facility. 

With  respect  to  a  secondary  external 
event,  power  reactor  licensees  must 
protect  against  all  capabilities  and 
attributes  described  by  the  design  basis 
threat  for  radiological  sabotage.  This 
would  not  include  protection  against 
other  natural  events,  such  as  damage 
from  a  hurricane,  coincident  with  a 
sabotage  threat.  However,  with  respect 
to  loss  of  off-site  power,  licensees 
should  consider  its  loss,  if  vital 
equipment  is  assumed  damaged,  in  their 
analysis  of  the  effects  of  a  vehicle  bom.b. 
This  consideration  is  compatible  with 
the  basic  premise  that  equipment  not 
designated  and  protected  as  vital  is 
vulnerable  to  damage  and  is  not 
available. 

C.  "Margin  of  Prudence" 

Comment.  NUMARC  and  several 
utilities  commented  on  NRC's  use  of  the 
term  "margin  of  prudence"  as  the  basis 
for  support  of  the  proposed  rulemaking 
NUMARC  commented  that  it  is 
inappropriate  to  use  such  an  undefined 
concept  as  a  basis  for  rulemaking.  These 
comments  indicated  that  NRC 
expansion  into  matters  of  prudence  is 
unwarranted  and  would  result  in 
expansion  of  the  NRC's  sphere  of 
regulatory  influence  beyond  plant 
safety. 

Response.  Use  of  the  term  "margin  of 
prudence"  must  be  put  in  perspective  as 
used  by  the  NRC  in  this  rulemaking. 
The  NRC  requires  an  established  level  of 
security  at  nuclear  power  reactor  sites  as 
a  provision  against  possible  security 
contingencies  that  might  arise.  The  NRC 
has  concluded  that  a  satisfactory  level  of 
security  is  one  that  is  designed  and 
implemented  to  protect  against  a 
hypothetical  threat  (design  basis  threat) 
that  contains  certain  adversary 
attributes.  These  attributes  have  been 
selected  based  on  Commission  analyses 
of  actual  terrorist  attributes  and  on 
judgment.  The  term  "mai^in  of 
prudence"  was  used  in  recent 
Commission  deliberations  to  suggest 
that  the  World  Trade  Center  bombing 
and  the  Three  Mile  Island  intrusion  had 
caused  a  change  in  the  domestic  threat 
environment  or  in  the  NRC's 
understanding  of  the  sabotage  threat 
that  was  not  satisfactorily  addressed  by 
the  existing  design  basis  threat.  Further. 


the  term  was  used  to  suggest  that  a 
modification  of  the  design  basis  threat 
was  necessary  to  reestablish  a  level  of 
security  commensurate  with  the  nature 
of  security  contingencies  that  might 
arise.  Its  use  was  illustrative  only  of  the 
relationship  between  an  actual  threat 
and  the  hypothetical  design  basis  threat 
and  the  change  in  that  relationship 
caused  by  the  World  Trade  Center  and 
Three  Mile  Island  events.  The  NRC 
intended  no  wider  or  expanded  use  of 
the  term. 

D.  Design  Basis  Threat  Re-Evaluation 

Comment.  NUMARC  and  several 
utilities  commented  that  the  revision  to 
the  design  basis  threat  to  address 
malevolent  use  of  vehicles  should  be 
addressed  in  an  integrated  manner  so 
that  rulemaking  on  this  topic  would  not 
be  impacted  after  completion  of  an 
ongoing,  more  comprehensive  review  of 
the  design  basis  threat.  Other  comments 
expressed  concerns  about  deficiencies 
in  the  design  basis  threat  that  need  to  be 
addressed.  Deficiencies  identified  by 
these  comments  included:  protection 
against  more  than  one  insider, 
protection  against  a  larger  number  of ' 
external  attackers,  capability  of  attackers 
to  operate  as  more  than  one  team,  and 
use  of  aquatic  vehicles.  One  comment 
was  made  that  ongoing  considerations 
for  reductions  in  the  insider 
requirements  should  be  part  of  the 
overall  reconsideration  of  the  design 
basis  threat. 

Response.  The  Commission  notes  that 
use  of  a  vehicle  by  adversaries  was 
addressed  under  Phase  I  of  a  re- 
evaluation  of  the  design  basis  threat 
which  the  NRC  began  in  the  Spring  of 
1993.  This  phase  of  the  re-evaluation 
has  been  completed.  Other  attributes 
associated  with  the  design  basis  threat, 
such  as  those  characterized  in 
comments  on  the  proposed  rule,  have 
been  reviewed  and  considered  as  part  of 
Phase  II  of  the  re-evaluation.  NRC  staff 
recommendations  on  this  part  of  the  re- 
evaluation  were  provided  to  the 
Commission  in  a  classified  paper  on 
March  15,  1994. 

E.  ApplJcabihly  of  10  CFR  50. 13 

Comment.  NUMARC,  NUBARG.  and 
several  utilities  stated  that  the  proposed 
change  in  the  design  basis  threat  to 
include  malevolent  use  of  a  vehicle 
amounts  to  escalation  of  the  threat  to 
efforts  by  an  enemy  of  the  United  States 
The  comments  contended  that  the 
proposed  changes  to  the  design  basis 
threat  are,  therefore,  in  conflict  with  10 
CFR  50.13,  which  specifies  that 
licensees  are  not  required  to  provide  for 
design  features  to  protect  against  attacks 
and  destructive  acts  by  an  enemy  of  the 


United  States.  One  comment 
recommended  that  NRC  should  re- 
evaluate the  design  basis  threat 
assumption  to  now  include  foreign 
enemies  of  the  United  States. 

Response.  In  10  CFR  50.13,  which 
was  promulgated  on  September  26.  1967 
(32  FR  13445),  the  regulations  provide 
that  applicants  for  construction  permits, 
operating  licenses,  or  amendments 
thereto,  need  not  provide  for  design 
features  or  other  measures  to  protect 
against  the  attacks  or  destructive  acts, 
including  sabotage,  by  an  enemy  of  the 
United  States.  The  issue  raised  in  a 
contested  application  for  a  power 
reactor  construction  permit,  which  led 
to  the  promulgation  of  10  CFR  50.13. 
was  whether  the  reactor  should  be 
constructed  to  withstand  a  missile 
attack  from  Cuba.  There  is  a  significant 
difference  in  the  practicality  of 
defending  against  a  missile  attack  and 
constructing  a  vehicle  barrier  at  a  safe 
standoff  di.sta.nce  from  vital  areas. 

The  statement  of  considerations  for  10 
CFR  50.13  makes  it  clear  that  the  scope 
of  that  regulation  is  to  relieve  applicants 
of  the  need  to  provide  protective 
measures  that  are  the  assigned 
respcMisibility  of  the  nation's  defense 
establishment.  The  Atomic  Energy 
Commission  recognized  that  it  was  not 
practical  for  the  licensees  of  civilian 
nuclear  power  reactors  to  provide 
design  features  that  could  protect 
against  the  full  range  of  the  modern 
arsenal  of  weapons.  The  statement 
concluded  with  the  observation  that 
assessing  whether  another  nation  would 
use  force  against  a  nuclear  power  plant 
was  speculative  in  the  extreme  and.  in 
any  case,  would  involve  the  use  of 
sensitive  information  regarding  both  the 
capabilities  of  the  United  States'  defense 
establishment  and  diplomatic  relations. 

The  new  rule,  with  its  addition  to  the 
design  basis  threat  and  added 
performance  requirements,  is  in 
response  to  a  clearly  demonstrated 
domestic  capability  for  acts  of  extreme 
violence  directed  at  civilian  structures. 
The  participation  or  sponsorship  of  a 
foreign  state  in  the  use  of  an  evpmsives- 
laden  vehicle  is  not  necessary   I'r.e 
vehicle,  explosives,  and  know-how  are 
all  readily  available  in  a  purely 
domestic  context.  It  is  simply  not  the 
case  that  a  vehicle  bomb  attack  on  a 
nuclear  power  plant  would  almost 
certainly  represent  an  attack  by  an 
enemy  of  the  United  States,  within  the 
meaning  of  that  phrase  in  10  CFR  50.13. 

Further,  characterizing  the  threat  as 
"para-military"  adds  little  to  the 
understanding  of  the  intent  of  10  CFR 
50.13.  "Para-military"  suggests  an 
armed,  trained  group  ac'ting  outside  of  a 
legally  constituted  military 
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the  latter  were  issued  by  the  lAT  on 
August  24. 1990,  January  9.  1991.  and 
April  2. 1991.  However,  the  NRC  does 
not  believe  that  the  lAT  is  an  adequate 
alternative  to  vehicles  barriers  at 
nuclear  power  plants. 

II.  Regulatory  and  Backfil  Analysis 

A.  Redundant  Engineered  Safeguards 
Systems 

Comment.  One  comment  indicated 
that  the  proposed  rule  did  not 
adequately  take  into  consideration  the 
existing  engineered  safeguards  systems 
installed  at  nuclear  power  plants.  The 
comment  was  made  that  unauthorized 
access  and  possible  damage  to  any  one 
vital  area  does  not  necessarily  prevent 
the  safe  shut  down  of  the  nuclear 
reactor. 

Response.  The  Commission  agrees 
that  consideration  should  be  given  to 
engineered  safeguards  systems  and 
believes  that  flexibility  has  been  built 
into  the  rule  to  allow  for  consideration 
of  such  existing  systems.  The 
redundancy  and  diversity  of  existing 
engineered  safeguards  systems  was 
considered  in  the  NRC  analysis  of  the 
capability  of  existing  licensee  security 
measures  to  protect  against  a  violent 
external  assault  that  includes  a  vehicle 
as  a  mode  of  transportation.  Specific 
plant  equipment  layout  can  be  a  factor 
in  protective  considerations  against  a 
vehicle  bomb.  Equipment  that  is 
redundant  or  provides  backup  to 
equipment  assumed  to  be  damaged  by  a 
vehicle  bomb  may  be  considered  in  the 
analysis  for  determining  whether 
protective  measures  established  to 
protect  against  vehicle  intrusion  fully 
meet  the  design  goals  and  criteria  for 
protection  against  a  land  vehicle  bomb. 

B.  Peer  Review  ojf  Analysis 

Comment.  One  comment 
re(;ommended  that  any  research  results, 
risk  analyses,  cost  calculations  and 
other  work  by  the  NRC  should  be 
subject  to  peer  review. 

Response.  The  NRC  believes  that  its 
work  is  subject  to  various  types  of 
review  and.  in  a  sense,  is  subject  to  peer 
review.  Portions  of  the  risk  analyses 
were  conducted  by  groups  with 
appropriate  expertise,  including  threat 
assessment,  physical  security  system 
performance  evaluation,  critical  target 
set  analysis,  safety  system  inspectipns. 
probabilistic  risk  analysis,  vehicle 
barrier  design,  and  vehicle  bomb 
analysis.  In  addition,  the  types  of  efforts 
mentioned  by  the  comment  are  often  the 
subject  of  multiple  office  review  within 
the  NRC.  Several  technical  review 
groups,  both  within  and  external  to  the 
NRC,  provide  further  consideration  of 


NRC  staff  work.  Finally,  with  respect  to 
rulemaking,  analyses  are  the  subject  of 
public  comment. 

C.  Clarification 

Comment.  One  comment  noted  that 
the  wording  associated  with  the  backfit 
analysis  in  the  proposed  Federal 
Register  notice  did  not  precisely 
coincide  with  that  found  under  10  CFR 
50.109(a)(3). 

Response.  The  Commission  notes  that 
the  wording  in  the  notice  is  wording 
that  is  used  for  most  NRC  rules  that  are 
subject  to  backfitting.  The  Commission 
considers  that  this  wording  is  consistent 
with  the  requirement  cited. 

III.  Rule  Implementation 

A.  Schedule 

Comment.  A  large  number  of 
comments  were  received  on  the 
schedules  associated  with  the  proposed 
rule.  Some  indicated  that  the  proposed 
schedule  to  submit  a  summary 
description  of  the  barrier  system  and 
results  of  vehicle  bomb  comparison 
within  90  days  was  not  long  enough. 
One  comment  was  received  supporting 
the  proposed  schedule.  Those 
commenting  that  the  schedule  was  too 
tight  expressed  concern  that  90  days  did 
not  provide  sufficient  time  to  perform  a 
thorough  design  analysis,  particularly  if  . 
alternative  measures  were  to  be 
proposed.  NUMARC,  and  several  other 
respondents,  recommended  that 
licensees  be  provided  180  days  after 
issuance  of  the  nile  to  provide  a 
summary'  description  of  the  barrier 
system. 

A  number  of  comments  were  also 
received  stating  that  the  proposed 
schedule  to  confirm  implementation 
v\  ithin  360  days  after  issuance  of  the 
rule  was  not  long  enough.  Those 
commenting  that  the  schedule  for 
completion  of  installation  was  too  tight 
expressed  concern  that  the  schedule  did 
not  adequately  account  for  material 
procurement  and  availability,  outage 
schedules,  and  weather  circumstances. 
NUMARC  and  several  other  respondents 
recommended  ihat  licensees  be 
provided  18  months-after  issuance  of 
the  rule  to  complete  installation  «f 
measures  to  meet  the  rule.  A  few 
comments  were  received  that 
recommended  that  implementation 
schedules  be  established  on  a  case-by- 
case  basis. 

Response.  The  Commission  agrees 
that  an  extension  to  the  schedule  is- 
reasonable  based  on  the  fact  that  this  ts 
a  new  program  for  power  reactor  sites, 
that  there  may  be  some  difficulty  in 
procurement  of  active  vehicle  barrier 
systems,  and  that  possible  deleterious 


effects  on  scheduling  may  result  from 
the  weather  or  planned  outages. 
Accordingly,  the  time  period  for 
submission  of  the  summary  required  by 
10  CFR  73.55(c)(9)(i)  is  extended  from 
90  to  180  days  from  the  effective  date 
of  the  rule.  The  implementation  period 
required  under  10  CFR  73.55  (c)(9)(ii)  is 
extended  from  360  days  to  18  months 
from  the  rule's  effective  date. 

B.  NRC  Review  and  Approval  of 
Submittals 

Comment.  Three  comments 
recommended  that  the  NRC  should 
review  and  approve  all  licensee 
submittals,  including  the  summary 
description  of  the  proposed  measures  to 
protect  against  vehicle  intrusion,  the 
results  of  the  vehicle  bomb  comparison, 
and.  for  applicable  licensees,  alternative 
measures  to  protect  against  an  explosive 
device. 

Response.  The  NRC  believes  that 
approval  of  all  summaries  submitted 
under  10  CFR  73.55(c)(9)(i)  would 
unnecessarily  delay  expeditious 
implementation  of  this  rule.  All 
licensees  are  required  to  amend  their 
physical  security  plans  to  commit  to  the 
implementation  and  use  of  the  vehicle 
barrier  system  described  by  the 
regulations.  These  commitments  are 
fully  inspectable  and  enforceable  by  the 
NRC.  The  NRC  would  review  and 
approve  the  limited  number  of  requests 
expected  to  use  alternative  measures 
that  might  not  fully  meet  the  design 
goals  and  criteria  for  protection  against 
a  vehicle  bomb.  The  final  rule  has  been 
changed  to  clarify  that  proposals  for 
alternative  measures  be  submitted  in 
accordance  with  the  provisions  of  10 
CFR  50.90. 

C.  Vehicle  Barriers 

Comment.  NUMARC  and  several 
other  respondents  expressed  concern 
that  barrier  systems  would  be  required 
to  be  "nuclear  grade"  and  that  this 
would  unnecessarily  escalate  costs. 
Another  comment  expressed  the 
opinion  that,  instead  of  licensees 
certifying  to  the  NRC  that  vehicle 
barriers  meet  requirements,  they  be  able 
to  choose  barriers  from  some  pre- 
approved  list.  NUMARC  commented 
that  design  and  certification  needed  to 
utilize  exist'ng  technology  and  barrier 
device  test  results,  or  costs  would 
unnecessarily  escalate.  NUMARC  also 
requested  that  the  discussion  in  the 
Regulatory  Guide  be  expanded  to 
describe  flexibility  available  to  licensees 
in  designing  and  installing  barriers. 

Response.  The  NRC  is  unaware  of  any 
requirement  for  "nuclear  grade 
equipment"  and  notes  that  the 
expression  does  not  appear  in  the 


proposed  rule  or  supporting  guidance. 
The  NRC  agrees  with  the  industry 
comment  that  commercially  available 
materials  suffice  for  the  construction  of 
the  vehicle  barrier  if  the  barrier  is 
capable  of  countering  the  design  basis 
vehicle  threat.  As  suggested  by  many 
respondents,  the  NRC  recommends  that 
affected  licensees  take  advantage  of 
available  information  on  vehicle  barrier 
testing,  much  of  which  has  been 
conducted  by  Federal  laboratories  and 
agencies. 

With  respect  to  the  use  of  "pre- 
approved  barriers."  the  Commission 
believes  that  most  vendors  of 
commercial  vehicle  barrier  systems 
know  what  the  "stopping  powers"  of 
their  barriers  are.  Licensees  should  use 
this  as  a  resource  in  determining  what 
barrier  can  counter  the  attributes  of  the 
Commission's  design  basis  vehicle  most 
cost  effectively.  In  addition,  the  NRC 
has  provided  information  on 
performance  levels  of  several  types  of 
barriers  to  affected  licensees.  The 
Commission  agrees  with  the  NUMARC 
comment  concerning  expansion  of  the 
discussion  on  the  flexibility  of 
designing  and  installing  barriers  in  the 
regulatory  guide  supporting  the  rule. 
The  regulatory  guide  now  reflects  this. 

Comment.  NUMARC  expressed  the 
view  that  compensatory  measures,  not 
explicitly  addressed  in  the  proposed 
rule  or  regulatory  guide,  for 
maintenance  or  repair  of  barriers  should 
be  determined  by  the  licensee.  Another 
comment  stated  that  compensatory 
measures  required  if  a  barrier  is 
temporarily  inoperable,  as  with 
maintenance,  need  to  be  addressed  at  an 
early  stage. 

Response.  The  NRC  anticipates  that 
vehicle  barriers,  particularly  passive 
barriers,  will  infrequently  become  non- 
functional once  installed.  For  those 
inft^uent  cases,  any  compensatory 
measures  should  take  into  consideration 
the  type  and  cause  of  the  problem  and 
the  time  the  barrier  will  be  non- 
functional. For  example,  for  short  term 
problems  with  active  or  passive  barriers, 
compensatory  measures  would  not  be 
expected  to  be  extensive.  In  cases  where 
barriers  are  non-functional  for  longer 
periods,  compensatory  measures  may 
include  placement  of  heavy  vehicular 
equipment,  concrete  highway  median 
barriers  arranged  in  a  serpentine 
fashion,  installation  of  strands  of 
airplane  arresting  wires,  or  the 
positioning  of  an  officer  armed  with  a 
high  power  contingency  weapon  may  be 
appropriate.  The  regulatory  guide  issued 
in  support  of  this  rulemaking  has  been 
revised  to  include  guidance  regarding 
compensatory  measures. 


D.  Passive  Vehicle  Barriers 

Comment.  One  comment  was  directed 
at  the  guidance  that  specified  measures 
should  be  established  to  periodically 
verify  the  integrity  of  passive  barriers 
outside  the  protected  area.  It  was 
commented  that  passive  barriers  by 
their  nature  (ditches,  berms,  concrete 
filled  embedded  poles,  etc.)  do  not 
require  inspection,  or  if  so,  the  period 
for  inspecting  should  be  on  the  order  of 
several  years.  If  licensees  were  to  install 
a  unique  passive  barrier  that  should 
need  periodic  inspection,  it  should  be 
addressed  on  a  case-by-case  basis. 

Response.  The  Commission  agrees 
that  the  components  of  many  passive 
barrier  systems  do  not  need  to  be 
inspected  on  a  weekly  or  monthly  basis 
due  to  the  nature  of  their  construction. 
Observations  by  routine  security  patrols 
should  be  sufficient  to  detect  any 
degradation  in  the  barrier.  Some  types 
of  barriers  may  be  more  susceptible  to 
deterioration,  damage,  or  tampering  and 
therefore  should  be  subject  to  more 
frequent  observation  by  security  patrols 
or,  in  some  cases,  periodic  inspection. 
Given  the  large  variation  in  components 
of  passive  barriers,  the  Commission 
considers  it  appropriate  to  provide 
licensees  with  flexibility  on  how  to 
assure  the  continued  integrity  of  barrier 
components.  If  the  barrier  system  is 
damaged,  the  Commission  expects  that 
such  damage  would  be  identified  in  a 
reasonable  period  and  actions  would  be 
taken  promptly  to  repair  the  damage. 

E.  Active  Vehicle  Barriers 

Comment.  Two  comments  were 
received  requesting  that  the  wording  in 
the  proposed  regulatory  guidance  clarif)' 
that  only  one  active  barrier  is  needed  to 
deny  access.  Also,  one  utility 
commented  that  the  provision  in  the 
regulatory  guide  that  specified  vehicles 
and  their  operators  be  authorized  for 
entry  before  being  permitted  access 
inside  the  vehicle  barrier  system  would 
preclude  their  current  practice  of 
searching  the  vehicle  after  entry  inside 
the  active  barrier. 

Response.  The  NRC  agrees  with  these 
comments  and  the  guidance  in  the 
regulatory  guide  supporting  the  rule  has 
been  changed. 

Comment.  Another  comment 
recommended  that  specific  kinetic 
energy  be  identified  for  use  in  design  of 
active  barriers  with  documented 
performance  satisfying  specific  energy 
requirements  because  this  approach 
would  help  avoid  costly  independent 
testing  to  demonstrate  performance. 

Response.  Guidance  previously 
forwarded  to  licensees,  designated  as 
Safeguards  Information,  defines  the 
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kinetic.  enei>  y  associated  with  the 
design  basis  /ehicle.  As  previously 
st.tted,  the  N  IC  has  provided 
information  o  affected  Ik-ensees  on 
performam-e  lex'els  of  several  types  of 
barriers  to  h\  \p  avoid  t^osf  ly 
independent  testing. 

F.  Alternativ  ;  Meosure.s  to  Prolftt 
Against  E\p  osiv^ 

Comment.  One  ixunmenl  ohie«:ted  to 
the  rule's  pn  >visions  that  wouid  aUovv 
some  licenst  es  to  provide  only 
"substantial  jrotetiion"  and  not 
equivalent  p  otei:tioo  to  fully  meet  the 
Commissio»i  s  design  goals  ;'nil  «jriteri3 
for  protectio  >  3gainst  »  vehU  U*  bomb. 
One  commei  r  indicated  that  the  NRC 
should  not  h  i  considering  i^osts  in 
determining  the  .lixeptability  oi 
aitexnattve  n  easiir*»s  because  «;osts 
should  not  b  t  coitsidered  relaiive  to 
enforcing  ad  iquale  pmlectian. 
NUMARC  ft  rtimenied  that  it  xv.-»s 
reasortable  f<  t  hojnsees  to  have  the 
option  to  pr<  pose  alternative  nt^sures 
for  Comroiss  lan  review  when  '.he  design 
goals  and  cri  «ria  iEir  pro(e<:tion  against 
a  vehirJe  boi  ib  cannot  be  nnet  tvithotil 
a  signifit^nt  resourt*>  burden. 

flespon.se  The  NR(  's  regulatiwy 
analysis  com  h>ded  that  a«>ther  the 
Three  Mile  L  laod  of  World  Trade 
Center  event » demonstrated  a  need  to 
redefine  ade  (uate  protection.  The  NRC's 
basis  ior  the  uckfit  bemg  impleniented 
by  this  ruleii  laking  was  a  deturtnuialion 
that  it  wouU  result  in  a  substantial 
increase  in  f  rotectioo  of  the  public 
health  and  s  ifety.  Paragraph 
50.109(aM3)  )f  Title  10,  Code  of  Federal 
Regulations,  authorizes  such  a  backfil 
only  if  the  u  6!s  of  iropleinentatioD  are 
justified  in  v  «w  of  the  increased 
protection.  1  he  NRC  concluded  that  the 
esiinialed  cc  sts  for  all  licensees  to 
provide  baxr  ers  io  protect  against 
vehicle  intr«  sitm  were  ^ust>t">ed. 
However,  at  wme  sites,  the  location  u( 
barriers  to  pi  otect  agaiost  vehicle 
intrusion  co  dd  provide  substantial 
protection  a^  ain.st  a  vehicle  bomb 
withou'  full   aieetiag  the  NRC's  debig») 
goals  end  cr  teria  for  protection  against 
an  explosive  device.  For  these  liceiiaws. 
the  incrense  ital  costs  for  placing 
barriers  furt  ler  &om  vital  areas  or  for 
providing  at  ditional  prote«:live 
measures  to  lully  meet  the  des»gn  goal 
and  criteria  pay  not  be  justiHed  by  the 
incrvDientalprotectioo  beyond  the 
substantial  1  ivel 

'Cormnent  NUMARC  objetied  to  the 
provision  th  kt  licensees  proposmg 
alternative  n  measures  must  compere  their 
costs  with  tt  e  costs  of  measures  needed 
to  fully  nieei  the  design  goats  and 
criteria  for  p  rotectioa  against  a  vehicle 
bomb  and  ni  ust  provide  an  assesstnent 


supporting  a  finding  that  the  additior^l 
costs  are  not  justified  by  the  added 
protection  that  would  be  provided. 
NUMARC  asserted  that  the  NRC  was 
requiring  licensees  to  perform  analyses 
beyond  what  the  NRC  staff  has  done  in 
support  of  the  proposed  rule. 

NUBARG  similarly  asserted  that  the 
NRC  was  requiring  licensees  to  prove 
that  alternative  measures  substantially 
increase  safety,  which  is  unlair. 
NIIB/\RG  asserts  that  this  requires 
licen.sees  to  perform  a  backfit  analysis 
on  why  they  should  not  install  a 
proposed  modification  (one  that  would 
fully  meet  the  design  goals  and  criteria) 
and  that  this  runs  counter  to  the  baclfit 
principle  of  the  NRC  providing  the 
analysis. 

Several  re.spondents  stated  that  they 
understood  that  the  rule  and  regulatory 
guidance  sperrified  that  those  litren.sees 
proposing  ahemattve  measures  would 
need  to  submit  to  the  NRC  a  quantitative 
analysis  to  justify  that  the  cost  of  plant 
specifit:  measures  are  not  justified  by 
the  added  protection  afforded.  The 
(x>mments  indic^ated  that,  based  on  this 
understanding,  smJi  a  task  would  be 
difficult,  iitwt  impossible. 

A  public  interest  group  expressfrd  the 
opinion  that  ct>ntingem::y  planning  as 
part  of  alternative  nrassures  is 
unacceptable  when  compered  to  a 
permanent  vehicle  «witrol  system. 

Response.  The  optional  l»ce!>see 
analysis  provided  for  in  the  revised 
regulations  is  intended  to  be  similar  in 
approach  to  that  performed  by  the  NR(!^ 
in  the  development  ol  the  ref>u!atQry 
analysis  for  the  rulemaking.  The 
Commission  recognizes  the  difftculties 
with  respect  to  quantification  of  the 
protection  provided  (see  general 
discussion)  and  would  expect  !if_^nsees 
to  provide  a  more  deterministic  analysis 
iti  comparing  the  relative  protection 
provided  by  alternative  measures  taken 
by  the  licensee  that  don't  fully  ireet  the 
Comn^ission  design  goal  and  criteria  for 
protection  against  a  vehicle  bomb.  The 
Commission  did  not  intend  tc  require 
iti  licensees  to  do  more  of  v,r\  3.'ialysis 
or  a  different  type  of  analysis  than  that 
performed  by  the  NRC.  The  quantitative 
aspei,ts  of  the  analysis  required  by  the 
regulation  only  apply  to  cost 
considerations,  particularly  the 
comparison  of  costs  needed  to  ftjlly 
meet  the  Commission's  design  goals  and 
criteria  for  protection  against  a  vehicle 
bomb  with  the  cost  of  ahemative 
measures. 

The  t.omn3eut  thai  ct)nling»?ncy 
planning  would  be  an  unacceptable 
alternative  to  permanent  vehicle  barriers 
does  nut  reco^ze  the  provision  in  the 
rule  that  specifies  that  all  licensees  are 
required  to  establish  a  vehi<Je  borrief 


system  to  protect  against  use  of  a  land 
vehi(  le  ps  a  mearu  of  transportation  to 
gain  unauthorized  proximity  to  vital 
areas.  Licensees  may  not  substitute 
contingency  plans  for  vehicle  barriers. 
Rather,  contingency  plans  v«eere 
identified  as  one  possible  option  for 
licensees  (those  few  where  it  may  be 
practical  for  tbem  to  propose  ahemative 
measures  to  protect  agairkst  explosives) 
to  supplement  protection  provided  by 
the  liceasee's  vehicle  barrier. system  for 
protection  against  a  vehicle  bomb- 

IV.  NRC  Inspection      . 

CoivnJt^nt.  One  comment  indMated 
that  the  NRC  should  establish 
procedures  to  assure  licensee 
compliance  with  the  role. 

Response.  The  NRC  plans  to  inspect 
licensee  implementation  of  the  rule  as 
part  bf  the  ongoing  reactor  inspection 
program.  Most  likely  the  inspection  wili 
be  accomplished  using  a  temporary 
inspection  procedure,  which  is  planned 
to  be  prepared  after  publication  of  the 
jule  but  before  the  requirwd 
implementation  dale. 

As  previously  stated,  all  afieiied 
licensees  are  required  to  an>end  their 
physical  set:airity  plans  in  response  to 
this  rule.  >^11  commitments  in  physical 
security  plans  are  fully  itispectable  and 
enforceable  by  the  NRC 

V.  Miscellaneous 

A.  Rt^search  Reactors 

Comment.  One  comment 
recommended  that,  in  light  of  the 
upcoming  1996  Olympics,  all  reactor 
fuel,  heavy  water,  and  kilocuries  of  Co 
and  Cs  be  removed  immediately  from 
the  Georgia  Tech  campus. 

Response.  While  resean,h  reactors  do 
not  fall  within  the  scope  of  this 
rulemaking,  the  CommissJon  notes  ih.^t 
its  threat  assessment  at::tivities  are 
performed  on  a  continuir^  basis,  in 
close  liaison  with  the  inteliigenf* 
community  .Should  the  level  of 
domestic  threat  change  »t  any  time, 
appropriate  action  will  be  taken  by  the 
NRC.  Spet;ifically,  the  At'^uta  Field 
Office  of  the  FBI  h,vi  establisbed  liaison 
with  all  Federal  agencies  i-i  G«H)r3ia. 
including  the  NRC,  relative  to  the 
Olympics.  The  FBI  is  the  lead  law 
enforcement  agency  in  charge  of  the 
Olympics  and,  to  date,  has  not  indicated 
that  there  is  any  threat  to  NRC-li'j(«ya?d 
facilities  or  materials  relative  to  the 
Olympifs. 

B.  Independent  Spent  Fo«.*f  Storage 
Instottotions 

Comment.  NUMARC  commented  that 
independent  spent  fuel  stoarage 
installations  (ISFSls)  should  be  clearly 
exempte«l  from  the  rule. 


Response.  The  NRC  did  not  intend  for 
ISFSls  to  be  subject  to  this  regulation 
because  of  the  lower  consequences 
associated  with  storage  of  irradiated  fuel 
removed  from  a  power  reactor  core, 
particularly  since  spent  fuel  stored  at 
ISFSls  must  be  aged  for  at  least  one 
year.  The  NRC  is  currently  preparing  a 
proposed  rule  to  clarify  physical 
protection  requirements  for  ISFSls.  The 
lessons  learned  from  the  TMI  intrusion 
will  be  considered  in  that  rulemaking. 
In  addition,  the  NRC  is  attempting  to 
quantify  the  consequences  of  a  vehicle 
bomb  detonated  in  the  vicinity  of  an 
ISFSI.  The  results  of  this  study  will 
assist  in  making  a  determination  as  to 
whether  vehicle  bomb  protection  is 
needed  at  ISFSls.  In  the  interim,  the 
staff  believes  that  the  inherent  nature  of 
the  fuel,  alongwith  the  degree  of 
protection  provided  by  the  approved 
storage  means  for  spent  fuel,  provides 
adequate  protection  against  a  vehicle 
bomb. 


C.  Office  of  Management  gnd  Budget 
Supporting  Statement 

Comment.  One  comment  identified 
that  the  NRC-estimated  financial  burden 
to  licensees  did  not  include  capital  costs 
for  modifications. 

Response.  The  NRC  notes  that  the 
financial  burden  cited  by  the  comment 
was  derived  from  the  Office  of 
Management  and  Budget  Supporting 
Statement,  required  under  the 
Paperwork  Reduction  Act.  This 
statement  deals  solely  with  the  licensee 
recordkeeping  and  reporting  burden 
resulting  from  the  new  rule,  i.e.,  the 
paperwork  burden.  Actual  construction 
costs  are  considered  in  the  regulatory 
analysis  that  supports  the  rule. 

Summary  of  Changes  Made  to  Rule 

The  following  changes  have  been 
made  as  a  result  of  public  comment 
analysis: 

1.  The  design  basis  threat  statement 
for  radiological  sabotage  has  been 
clarified  to  separate  tHW  threat  of  a  land 
vehicle  used  for  intrusion  with  that  of 
a  land  vehicle  used  as  a  vehicle  bomb. 

2.  ISFSls  have  been  specifically 
exempted  from  the  rule. 

3.  Clarification  of  what  is  meant  by 
"the  Commission's  design  goals  and 
criteria"  has  been  added  to  the 
regulatory  text. 

4.  The  appropriate  means  for 
submitting  alternative  measures  has 
been  clarified  under  10  CFR 
73.55(c)(9)(i)  by  adding  the  phrase  "in 
accordance  with  10  CFR  50.90." 

5.  Summary  and  implementation 
schedules  have  been  revised — from  90 
to  180  days  for  summary  submittals,  and 
from  360  to  540  days  (18  months)  for 


completion  of  implementation.  Both 
time  periods  are  from  the  effective  date 
of  the  rule  which  is  1  month  from  the 
date  of  publication  in  the  Federal 
Register. 

Availability  of  Supporting  Guidance 

Two  guidance  documents  are  being 
developed  by  the  NRC  in  support  of  this 
rule  and  are  expected  to  be  distributed 
to  affected  licensees  before  the  effective 
date  of  the  rule.  These  documents  are: 
(1)  Regulatory  Guide  5.68.  "Protection 
Against  Malevolent  Use  of  Vehicles  at 
Nuclear  Power  Plants"  and  (2)  NUREG/ 
CR  6190,  "Protection  Against 
Malevolent  Use  of  Vehicles  at  Nuclear 
Power  Plants." 

Regulatory  Guide  5.68  will  be 
available  for  inspection  and  copying  for 
a  fee  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level).  Washington,  DC.  Copies 
of  issued  guides  may  be  purchased  from 
the  Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  P.O.  Box  37082,  Washington,  DC 
20013-2171.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5825  Port 
Royal  Road.  Springfield,  VA  22161. 

Copies  of  NUREG/CR-6190  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  also  will  be 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield,  VA  22161.  A  copy 
also  will  be  available  for  inspection  and 
copying  for  a  fee  in  the  NRC  Public 
Document  Room.  2120  L  Street,  NW. 
(Lower  Level).  Washington.  DC. 

Electronic  Submittals 

Required  paperwork  may  be 
submitted,  in  addition  to  an  original 
paper  copy,  in  electronic  format  on  a 
EXDS-formatted  (IBM  compatible)  5.25  or 
3.5  inch  computer  diskette.  Text  files 
should  be  provided  in  WordPerfect 
format  or  unformatted  ASCII  code.  The 
format  and  version  should  be  identified 
on  the  diskette's  external  label. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 


environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  mvolves  installation 
of  vehicle  barriers  at  operating  power 
reactor  sites  and  an  evaluation  of  these 
barriers  by  the  licensee  to  determine 
whether  they  provide  acceptable 
protection  against  a  land  vehicle  bomb 
under  design  goals  and  criteria 
established  by  the  Commission. 

Implementation  of  these  amendments 
will  not  involve  release  of  or  exposure 
to  radioactivity  from  the  site. 
Construction  activities  associated  with 
passive  vehicle  barriers  will  involve 
some  earth  moveitient,  either  for 
excavation  or  development  of  berms. 
and  possible  destmction  of  trees  and 
shrubbery.  Since  most  active  vehicle 
barriers  are  hydraulically  operated, 
there  may  on  occasion  be  leakage  of  this 
fluid  to  the  environment.  The  activities 
required  to  implement  these 
amendments  involve  no  significant 
environmental  impact. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC. 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from:  Carrie  Brown. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC.  telephone  (301)  504- 
2382. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0002. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  500  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714), 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019.  (3150- 
0002),  Office  of  Management  and 
Budget.  Washington.  TXl  20503. 
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Bt^uhtnry  t  Lna/ysis 

The  Comiiiission  has  prepared  a 
regulatory  analysis  on  this  rv^ulation. 
The  analysi: ;  examines  the  costs  and 
benefits  of  t  le  ahematives  considered 
by  the  Conu  lission.  Interested  persons 
may  examic  e  a  copy  of  the  ivi^Iatory 
analysis  at  t  le  NRC  Public  Document 
Room.  2120  L  Street  NW.  (Lower  Level). 
Washington  DC  Single  copies  of  the 
analysis  oia  \  be  obtained  from  Robert  ). 
Dube.  U.S.  r  lutlear  Keguiatory 
Commissior ,  Washington,  DC  20555, 
telephone  (:;  Ql)  504-2912. 

Ffgulatory  I  flexibility  Certifitation 

As  requin  d  by  the  Regulatory 
Flexibility  /  ct  of  1980,  5  U.S.C  605(b]. 
the  Commis  >ion  certifies  that  this  Anal 
rule  does  no  \  have  a  significant 
economic  in  ipact  on  a  substantial 
number  of  si  nail  entities.  The  ru  le 
affects  only  icerisees  authorized  to 
operate  a  nu  ::lear  pot*er  reactor.  The 
utilities  that  operate  these  nucfear 
power  reacti  trs  do  not  fall  within  the 
scope  of  the  definition  "small  entities" 
as  t^iven  in  t  M  Regulatory  Plexibibty 
Act  ca  the  SaoaU  Business  Size 
Standards  promulgated  in  regulations 
is.sued  by  the  Small  Business 
Administrat  on  (13  CFR  Part  t2l). 
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sub.s  :K}uent  review  uf  the  threat 
environmen  .  the  NRC  staff  •A>ncluded 
that  there  is  no  indication  uf  an  actual 
vehicle  thiefl  agninst  the  domestic 


tx^mmercial  nuclear  industry. 
Nonetheless,  in  light  of  the  vehicle 
intrusion  at  TMI  and  the  WcH^d  Trade 
Center  vehicle  bombing,  the  NRC  staff 
concluded  that  a  vehicle  intrusion  or 
bomb  threat  to  a  nuclear  power  plant 
could  develop  without  warning  i.a  the 
future.  The.objective  of  the  n>J<?maIting 
is  to  enham»  reactor  safety  by 
maintaining  a  prudent  margin  between 
what  is  the  current  threat  estimate  (low) 
and  the  design  basis  threat  for 
radiological  sabotage  specified  in  10 
CFR  73.1(3)  (higher). 

n.  General  description  of  the  activity 
that  would  be  required  by  the  licensee 
or  applicant  in  order  to  complete  the 
proposed  action. 

The  rule  requires  each  licensee 
authorized  to  operate  a  nuclear  power 
plant  to  establish  vehicle  control 
measures  to  protect  against  the  use  of  a 
design  basis  land  vehicle  as  a  means  of 
transportation  to  gain  unauthorized 
proximity  to  vital  areas.  This  provides 
two  benefh-s.  First,  it  enhances  a 
licensee's  ability  to  interdict  an 
adversary  attempting  to  use  a  v«:hicle  as 
an  aid  to  reach  critical  safety 
equipment.  Second,  it  provides 
protection  against  a  land  vehicle  bomb. 

The  rule  requires  licensees  to  evaluate 
the  effectiveness  of  their  vehicle  control 
measures  with  respect  to  the  protection 
they  provide  against  a  land  vehicle 
bomb.  Licensees  are  required  to  confirm 
to  the  Commission  that  the  vehicle 
control  measures  to  protet:t  against 
vehicle  intrusion,  alone  or  in 
combination  with  additional  measures, 
fully  meet  the  Commission's  design 
goals  and  criteria  for  protection  a^inst 
a  vehicle  bomb.  Licensees  that  ru^n  show 
that  the  additional  costs  for  measures 
required  to  fully  meet  the  Commission's 
design  goals  axid  criteria  for  protection 
nyainst  a  vehicle  bomb  are  not  justified 
by  the  added  protection  that  would  he 
pro\'ided  have  the  opdon  to  propose 
alternative  reeasui-es  to  the  Cotnmission. 
These  licensees  will  not  be  rylieved  of 
the  requirement  to  protect  the  ticjlity 
ag.-iinst  vehicle  intrusion. 

Licensees  that  propose  alternative 
mia'Jures  are  required  to  describe  d»e 
Icvul  of  protef.tion  thai  the-se  measures- 
v/uuld  provide  against  a  land  vifliicle 
buiiib  and  compare  the  costs  of  tht; 
uhern.itive  measures  with  the  cosis  oi 
nieaKtires  necessary  to  fully  mev\  the 
criteria.  The  NRC  will  approve  the 
alleri)ative  measures  if  the  measuns 
provide  substantia!  protection  iigainst  a 
land  vehicle  bomb  aiod  if  the  licen.stui 
demonstrates  by  an  analysis,  using  the 
essential  elements  of  the  criteria  in  10 
CFR  ."iO.ltW,  that  the  costs  of  hilly 
niHeting  measures  needed  lo  prutet:! 


against  a  vehicle  Iximb  are  not  justified 
by  the  added  protecLion  provided. 

III.  Potential  change  in  the  risk  to  the 
public  from  the  atxadental  offsite  release 
of  radioactive  roateqal. 

The  potential  change  in  the  risk  to  the 
public  from  the  aixi dental  offsite  release 
of  radioactive  nulerial  is  discussed  in 
detail  in  pages  4  through  7  and  10 
through  14  of  the  regulatory  analysis 
that  supports  the  mlemaVing.  Failure  to 
protect  against  attempted  radiological 
sabotage  could  result  in  reacjtor  core 
damage  and  large  radiological  releases. 
B.ised  on  its  assessment,  the  NRC 
concludes  that  ar>iendiag  its  regulations 
to  protect  against  malevolent  use  of  a 
vehicle  agaiiut  a  nuclear  power  plant 
provides  a  substantial  increase  in 
overall  protection  of  the  public  health 
and  safety. 

In  summary,  the  TMI  event 
demonstrated  some  aspects  regarding 
use  of  a  vehicle  by  a  potential  adversary 
that  could  present  some  challenges  not 
previously  considered  by  staff  ond 
licensees.  The  NRC  considers  that 
providing  vehicle  intrusion  protection 
provides  substantial  «ihancement 
against  such  a  threat.  Enhancements  to 
protect  against  the  vehicle  intrusion 
threat  also  provide,  to  varying  degrees 
dependent  on  site  characteristics, 
enhancement  for  protection  against 
vehicle  bombs. 

The  World  Trade  Center  event 
demonstrated  a  capability  within  the 
United  States  to  ccitstnict  a  truck  bomb 
undetected.  I'his  recently  demortstrated 
capability  indicates  that  although  a 
vehicle  bomb  attack  at  a  nuclear  power 
plant  is  not  reasonably  to  be  expected, 
it  is  somewhat  more  likely  to  develop 
without  advance  indications  than  the 
NRC  previously  believed.  Therefore,  the 
NRC  considers  that  providing 
permanently  iu.<>tailed  vehicle  bomb 
protection  provides  siilKtantial 
enhancement  against  such  a  threat. 

IV.  Potential  impact  on  radiologit  al 
exposure  of  facility  employees  ami  other 
ODsite  workers. 

By  enhancing  protection  agaiast.the 
malevolent  use  of  a  vehicle,  the  rule 
d«>creases  the  potential  for  r3diolagi«.:tl 
exposure  of  fat  i!ity  employcajs  and  other 
onsite  workers.  Although  the  threat  of  a 
detennired.  violent  attack  at  a  nuclt^r 
power  plant  is  con.sideied  to  he  low,  the 
rule  also  decreases  the  risk  that  onsile 
workers  could  be  injured  by  weapons 
fire  or  an  explosion. 

V.  Installation  and  continuing  costs 
associated  with  the  action,  including  the 
cost  of  facility  downtime  or  the  cost  of 
construction  delay. 

ELstimates  of  installation  costs  art' 
discussed  in  detail  on  pages  7  through 
1 0  and  14  of  the  rvgubtory  analysis. 


Ranges  in  cost  estimates  for  three 
vehicle  types  illustrate  the  strong 
influence  of  vehicle  characteristics.  In 
addition,  site-specific  characteristics 
influence  costs,  including  the  need  at 
some  sites  to  extend  the  vehicle 
exclusion  area  beyond  portions  of  the 
current  FA  boundary  or  providing  a 
more  substantial  passive  barrier. 

The  NRCstaff  estimates  that  about  80 
to  90  percent  of  the  sites  will  provide 
safe  standoff  distances  against  a  vehicle 
bomb  by  providing  a  vehicle  barrier  in 
proximity  to  the  present  PA  boundary. 
For  these  sites,  cost  estimates  range 
from  $290K  for  protecting  the  smallest 
protected  area  against  a  passenger 
vehicle  to  $2.955K  for  protecting  the 
largest  protected  area  against  a  large 
truck.  (The  characteristics  of  the  design 
basis  vehicle  used  to  establish 
protection  goals  are  described  in  a 
SafeguardMnformation  document 

[>rovided  separately  to  affected 
icensees.)  For  the  remaining  10  to  20 
percent  of  the  sites,  cost  estimates  range 
from  $440K  to  $3,655K. 

An  important  consideration  in 
assessing  costs  for  the  10  to  20  percent 
of  the  sites  that  may  have  to  protect 
beyond  the  existing  protected  areas  is 
that  the  only  definitive  requirement  for 
all  licensees  is  that  they  provide 
measures  to  protect  against  the  use  of  a 
land  vehicle  as  a  means  of 
transportation  to  gain  proximity  to  vital 
areas  and  that  they  assess  any 
incremental  measures,  if  necessary,  to 
meet  the  design  goal  for  a  land  vehicle 
bomb.  The  NRC  will  accept  alternative 
measures  if  the  measures  provide 
substantial  protection  against  a  land 
vehicle  bomb  and  if  the  licensee 
demonstrates  by  an  analysis,  using  the 
essential  elements  of  the  criteria  in  10 
CFR  50.109.  that  the  costs  of  fully 
meeting  measures  needed  to  protect 
against  a  vehicle  bomb  are  not  justified 
by  the  added  protection  provided. 

Continuing  costs  to  maintain  barriers 
should  be  small.  Implementation  of  the 
rule  will  not  require  facility  downtime 
or  construction  delay. 

VI.  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship 
to  proposed  and  existing  regulatory 
requirements  and  NRC  staff  positions. 

There  should  be  no  adverse  safety 
impact  from  the  rule.  Construction  of 
barriers  will  be  near  or  beyond  existing 
protected  area  perimeters  and  should 
not  delay  authorized  access  to  the 
protected  area. 

Vil.  The  estimated  resource  burden  on 
the  NRC  associated  with  the  action  and 
the  availability  of  such  resources. 

There  should  be  no  new  resource 
burden  on  the  NRC.  There  will  be  no 


NRC  staff  licensing  review  of  licensees' 
vehicle  control  measures  before 
implementation.  Licensees  will  be 
required  to  retain  their  analyses  on  site 
for  NRC  staff  review  during  routine 
inspections.  Inspection  of  the 
approximately  67  total  sites  for 
explosive  protection  will  be  about  1 
FTE.  Reviewing  licensee  proposals  for 
alternative  measures  and  10  CFR  50.109 
type  analyses  will  require 
approximately  1  FTE  and  40K  of 
technical  assistance  from  the  United 
States  Army  Corps  of  Engineers. 

VIII.  The  potential  impact  of 
differences  in  facility  type,  design,  or 
age  on  the  relevancy  and  practicality  of 
the  proposed  action. 

The  action  is  relevant  for  all  nuclear 
power  reactors.  The  action  should  also 
be  practical  at  most  sites.  If  a  barrier 
stopped  a  vehicle  at  the  PA  perimeter 
with  little  or  no  further  penetration, 
about  90  percent  of  the  sites  would 
provide  significant  protection  against 
the  design  basis  vehicle  bomb. 

In  those  cases  where  licensees 
determine  additional  security  measures 
may  be  needed  to  protect  safe  shutdown 
capability,  the  rule  permits  licensees  to 
either  implement  the  additional  security 
measures  or  develop  alternative 
protection  strategies.  The  licensee  may 
propose  alternative  measures  if  the 
measures  provide  substantial  protection 
against  a  land  vehicle  bomb  and  if  they 
demonstrate  by  an  analysis,  using  the 
essential  elements  of  the  criteria  in  10 
CFR  50.109,  that  the  costs  of  fully 
meeting  measures  needed  to  protect 
against  a  vehicle  bomb  are  not  justified 
by  the  added  protection  provided.  The 
NRC  staff  will  review  licensee's 
alternative  proposals  and  make  an 
acceptability  determination.  The 
Commission  will  be  notified  of  such 
NRC  staff  action. 

NRC  staffs  analysis  also  indicates  that 
there  is  a  high  likelihood  that  all  sites 
will  be  capable  of  achieving  and 
maintaining  safe  shutdown  if  a  design 
basis  bomb  were  detonated  at  any  land 
accessible  location  of  a  nuclear  power 
plant  outside  of  the  owner  controlled 
area. 

IX.  Whether  the  proposed  action  is 
interim  or  final,  and  if  interim,  the 
justification  for  imposing  the  proposed 
action  on  an  interim  basis. 

The  action  is  to  promulgate  a  final 
rule.  The  rulemaking  does  not  involve 
interim  actions. 

List  of  Subjects  in  10  CFR  Fart  73 

Criminal  penalties,  Hazardous 
materials  transportation.  Nut  lear 
materials.  Nuclear  power  plants  and 
reactors,  Reporting  and  recordkeeping 
requirements,  Security  measures. 


For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act,  as  amended,  and  5 
U.S.C.  552  and  553,  the  NRC  is  adopting 
the  following  amendments  to  10  CFR 
Part  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLAffTS  AND  MATERIALS 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53. 161.  68  Stat.  930,  948. 
as  amended.  secl47,  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201):  sec  201,  as  amended,  204. 
88  Stat.  1242,  as  amended,  1245  (42  I'.S.C 
5841,5844). 

Section  73.1  also  issued  under  sees. 
135.  141.  Pub.  L.  97-425.  96  Stat.  2232, 
2241.  (42  U.S.C.  10155,  10161).  Se<;tion- 
73.37(f)  also  issued  under  sec.  301,  Pub. 
L.  96-295.  94  Stat.  789  (42  U.S.C.  5841 
note).  Section  73.57  is  issued  under  sec. 
606,  Pub.  L.  99-399, 100  Slat.  876  (42 
U.S.C.  2169). 

2.  In  §  73.1,  the  introductory  text  of 
paragraph  (s)  and  the  text  of  (a)(l)(ii)  are 
revised  and  new  paragraphs  (a)(l)(i)(E) 
and  (a)(l)(iii)  are  added  to  read  as 
follow: 

§73.1    Purpose  and  scope. 

(a)  Purpose.  This  part  prescribes 
requirements  for  the  establishment  and 
maintenance  of  a  physical  protection 
system  which  will  have  capabilities  for 
the  protection  of  special  nuclear 
material  at  fixed  sites  and  in  transit  and 
of  plants  in  which  special  nuclear 
material  is  used.  The  following  design 
basis  threats,  where  referenced  in 
ensuing  sections  of  this  part,  shall  be 
used  to  design  safeguards  systems  to 
protect  against  acts  of  radiological 
sabotage  and  to  prevent  the  theft  of 
special  nuclear  material.  Licensees 
subject  to  the  provisions  of  §  72.182. 
§  72,212.  §  73.20.  §  73.50,  and  §  73.60 
are  exempt  from  §  73.1(a)(l)(i)(E)  and 
§73.1(a)(l)(iii). 

(D*   •  • 

(i)*   *   ' 

(E)  A  four-wheel  drive  land  vehicle 
used  for  transporting  personnel  and 
their  hand-carried  equipment  to  the 
proximity  of  vital  areas,  and 

(ii)  An  internal  threat  of  an  insider, 
including  an  employee  (in  any 
position),  and 

(iii)  A  four-wheel  drive  land  vehicle 
bomb. 

*  *        •    '     •        * 

3.  In  §  73.21,  a  new  pamgraph 
(b)(l)(xiii)  is  added  to  read  as  follows: 

§  73.21     Requirements  lor  the  protection  of 
safeguards  information. 

*  *         •         •         * 

0))*   *  * 
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(ii)  By  February  29,  1996  fully 
implement  the  required  vehicle  control 
measures,  including  site-specific 
alternative  measures  as  approved  by  the 
Commission. 

(iii)  Protect  as  Safeguards  Information, 
information  required  by  the 
Commission  pursuant  to  10  CFR 
73.55(c)  (8)  and  (9). 

(iv)  Retain,  in  accordance  with  10 
CFR  73.70,  all  comparisons  and 
analyses  prepared  pursuant  to  10  CFR 
73.55  (c)  (7)  and  (8). 

(10)  Each  applicant  for  a  license  to 
operate  a  nuclear  power  reactor 
pursuant  to  10  CFR  50.21(b)  or  10  CFR 
50.22,  whose  application  was  submitted 
prior  to  August  31, 1994,  shall 
incorporate  the  required  vehicle  control 
program  into  the  site  Physical  Security 
Plan  and  implement  it  by  the  date  of 
receipt  of  the  operating  license. 
***** 

DatPtl  at  Rockville,  Marjland.  this  26lh  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
IFR  Doc.  94-18638  Filed  7-29-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

NASA  Research  Grant  Handbook, 
Inventory  Listings;  Reporting  Period 
and  Due  Date 

AGENCY:  Office  of  Procurement, 

Procurement  Policy  Divisions.  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Interim  rule. 

SUMMARY:  N'A<^A  has  revised  its 
Research  C'-3.';t  Handbook  to  change  the 
reporting  period  and  report  due  date  for 
annual  equipment  inventory  listings 
from  June  30  and  July  31,  respectively, 
to  September  30  and  October  31, 
respectively.  This  regulation  is  is.sued  as 
an  interim  rule  to  avoid  unnecessary 
work  by  grantees  to  comply  with  the 
present  reporting  requirements  and  to 
ensure  that  new  awards  reflect  the 
revised  requirements. 
DATES:  This  interim  rule  is  effective 
August.  1,1994. 

Comments  are  due  on  or  before 
September  30. 1994.  • 

ADDRESSES:  Comments  should  be 
addressed  to  Tom  O'Toole,  NASA 
Headquarters,  Office  of  Procurement. 
Procurement  Policy  Division  (Code  HP). 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 


Tom  O'Toole,  telephone:  (202)  353- 
0478. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Research  Grant  Handbook,  14 
CFR  part  1260.  NHB  5800.1C.  currently 
requires  recipients  of  grants  and 
cooperative  agreements  to  submit  an 
annual  inventory  of  all  Government 
furnished  property.  The  reporting, 
period  and  report  due  date,  however, 
are  not  on  a  fiscal  year  basis,  thereby 
creati.ng  an  inconsistency  with  other 
financial  data  reported  on  a  fiscal  year 
basis.  This  FR  notice  changes  the 
inventory  report  period  and  due  date  to 
a  fiscal  year  basis. 

Availability  of  NASA  Grant  Handbook 

The  NWSA  Research  Grant  Handbook, 
of  which  this  regulation  will  become  a 
part,  is  codified  in  14  CFR  pai1^l2fi0  and' 
is  available  in  its  entirety  on  a 
subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office.- 
Washington,  DC  20402.  (202)  783-3238.. 
Cite  GPO  Subscription  Stock  Number 
933-O01-OO000-8.  It  is  not  distributed 
to  the  public,  whether  in  uhole  or  in 
part,  directly  by  NASA. 

Impact 

N.'^SA  certifies  ihat  this  interim  nile   ■ 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of^he 
Regulatory  Flexibility  Act  (5  U.S  C.  601 
et  seq.).  The  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  are  approved  und^r  OMB 
control  number  2700-0047  through 
November  30. 1995. 

List  of  Subjects  in  14  CFR  Fart  1260 

Grants. 

Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  14  CFR  part  1260  is 
amended  as  follows: 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  14  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  Pub.  L.  97-258.  31  U.S.C.  6301 
ei  seq. 

Subpart  1260.4 — Provisions  and 
Special  conditions 

2.  Section  1260.408  is  amended  by 
revising  the  undesignated  center 
heading  preceeding  paragraph  (a)  and 
the  first  two  sentences  of  paragraph  (h) 
to  read  as  follows: 
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§  1260.408    Equlpnvent  and  other  property. 

Equipment  and  Other  Property  (Jul.  1994) 
*         •         •         •         • 

(h)  Annually  by  October  31 ,  the  grantee 
shall  submit  an  inventory  report  which  lists 
all  Government  furnished  equipment  in  its 
custody  as  of  September  30.  The  original  of 
the  report  shall  be  submitted  directly  to  the 
installation  financial  management  officer, 
and  two  copies  to  the  administrative  grants 
officer.  The  grantee  shall  also  submit  two 
copies  of  a  final  inventory  report  to  the 
administrative  grants  officer  by  60  days  after 
the  expiration  date  of  the  grant.  *   *   * 

Subpart  1260.6— Reports 

3.  Section  1260.604  is  revised  to  read 
as  follows: 

§  1 260.604    Inventory  listings  of  equipment 

As  provided  in  §  1260.408(h),  an 
annv^al  inventory  listing  of  Government 
furnished  equipment  will  be  submitted 
by  October  31  of  each  year.  The  grantee 
shall  provide  1  copy  of  the  listing 
directly  to  the  installation  financial 
management  officer,  and  2  copies  to  the 
administrative  grant  officer.  The 
administrative  grant  officer  will  provide 
1  copy  to  the  installation  industrial 
property  officer.  The  listing  shall 
include  the  information  specified  in 
§  1260.507(B)(1)  and  beginning  and 
ending  dollar  value  totals  for  the 
reporting  period.  A  final  inventory 
report  of  Government  furnished 
equipment  and  grantee  acquired 
equipment  is  due  60  days  after  the  end 
of  the  grant,  in  accordance  with 
§  1260.408(h).  Upon  receipt  of  the  final 
inventory  report,  the  administrative 
grant  officer  will  provide  1  copy  to  the 
technical  officer  and  1  copy  to  the 
NASA  installation  industrial  property 
officer. 

IFR  Doc.  94-18535  Filed  7-29-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM93-4-O00] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

July  26.  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
will  be  holding  a  conference  to  discuss 


the  current  status  of  standards  relating 
to  Electronic  Bulletin  Boards.  The 
conference  will  focus  primarily  on  the 
status  of  the  Index  of  Purchasers, 
although  reports  on  other  standards 
issues  also  will  be  discussed. 
DATES:  Thursday,  August  11, 1994: 
beginning  at  10:00  a.m. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  Hearing  Room  1,  810  First 
Street  NE.,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Rosenberg.  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202) 
208-1283 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  208-0292 
Michael  Goldenberg.  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202) 
208-2294. 
SUPP1.EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  ail 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104.  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission  s  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street  NE., 
Washington,  ex:  20426. 

Take  notice  that  a  conference  to 
discuss  the  current  status  of  standards 
relating  to  Electronic  Bulletin  Boards 
will  be  held  on  Thursday,  August  11, 
1994.  The  conference  will  focus 
primarily  on  the  status  of  the  Index  of 
Purt:hasers,  although  reports  on  other 
standards  issued  also  will  be  discussed. 
The  conference  will  begin  at  10:00  a.m., 
in  Hearing  Room  1 ,  at  the  offices  of  the 


Federal  Energy  Regulatory  Commission. 
810  First  Street  NE..  Washington,  DC 
20426. 

All  interested  persons  are  invited  to 
attend. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-18605  Filed  7-2*-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  556  and  558 

Animal  Drugs,  Feeds,  ai>d  Related 
Products;  VIrginlamycIn 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  SmithKline 
Beecham  Animal  Health.  The  NADA 
provides  for  use  of  a  virginiamycin  Type 
A  article  to  make  a  Type  B  feed  used  in 
turn  to  make  a  Type  C  feed  for  cattle  fed 
in  confinement  for  slaughter. 
EFFECTIVE  DATE:  August  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  For  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1638. 
SUPPLEMENTARY  INFORMATION: 
SmithKline  Beecham  Animal  Health, 
1600  Paoli  Pike,  West  Chester,  PA 
19380,  filed  NADA  140-998  which 
provides  for  a  V-Max^M  Type  A  article 
containing  50  percent  virginiamycin  to 
make  a  1,000  gram  per  ton  (g/t) 
virginiamycin  Type  B  feed  to  make  a 
Type  C  cattle  feed  containing  16  to  22.5 
g/t  virginiamycin  for  increased  rate  of 
weight  gain,  11  to  16  g/t  for  improved 
feed  efficiency,  or  13.5  to  16  g/t  for 
reduction  in  the  incidence  of  liver 
abscesses.  The  application  is  approved 
as  of  June  24,  1994,  and  the  regulations 
are  amended  in  21  CFR  556.750  and 
558.635  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Under  section  512(c)(2)(F){ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
this  approval  for  food  producing 
animals  qualifies  for  3  years  of 
marketing  exclusivity  beginning  June 
24, 1994,  because  the  NADA  contains 
reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies)  and. 


3?"02        Federal  Register  /  Vol.  59,  No.  146  /  Monday,  August  1.  1994  /  Rules  and  Regulations 


S3 

len(e 
the 


arce 
j:  rov 


in  the  case 
human  food 
bioequiva 
essential  to 
or  sponsored 

In  accord 
information 
CFR  part  20) 
CFR514.11(e 
safety  and  e 
information 
approval  of  tl 
in  the  Docket 
{HFA-305 
Administrati 
Parklawn  Dr. 
between  9  a 
through 

The  agenc 
the  potential 
this  action 
action  will 
on  the  humn 
environment 
required.  Thi 
signiHcant  in 
supporting 


of  food 


Pride  y 


producing  animals, 
fety  studies  (other  than 
or  residue  studies) 
approval  and  conducted 
5y  the  applicant, 
with  the  freedom  of 
isionsof  part  20  (21 
nd§514.11(e)(2);ii)(21 
(2)(ii)),  a  summary  of 

iveness  data  and 
bmitted  to  support 
is  application  may  be  seen 
Management  Branch 
and  Drug 
rm.  1-23,  12420 
Rockville,  MD  20857. 
and  4  p.m.,  Monday 


f;ct 


si 


Fsod 
( n 


n 


environment 
in  the  Docket ; 
(address  abo\  e 
p.m.,  Monday 


List  of  Subjtx  ts 


21  CFF  Part 
Animal  dn 


21  CFR  Part 

Ahimal  dn. 

Therefore 
Drug,  and  Cojmet 
authority  de 
of  Food  and 
the  Center  fo 
CFR  parts  55 
follows: 


has  carefully  considered 
nvironmental  effects  of 

has  concluded  that  the 
have  a  significant  impact 
environment,  and  that  an 
1  impact  statement  is  not 
agency's  finding  of  no 
pact  and  the  evidence 

finding,  contained  in  an 
1  assessment,  may  be  seen 
Management  Branch 
)  between  9  a.m.  and  4 
through  Friday. 


F)A 

n(t 


thit 


58 

gs.  Foods. 


58 

gs.  Animal  feeds. 


inder  the  Federal  Food, 

ic  Act  and  under 
gated  to  the  Commissioner 
nigs  and  redelegated  to 
Veterinary  Medicine,  21 
and  558  are  amended  as 


I! 


PABT  556~T  OLERANCES  FOR 
RESIDUES  GF  NEW  ANIMAL  DRUGS 
IN  FOOD 

tlio 


1.  Theau 
part  556  con 

Authority:  S 
Federal  Food 
U.S.C.  342 

2.  Section 
adding  new 
follows: 


rity  citation  for  21  CFR 
t  nues  to  read  as  follows: 

ts.  402,512,701  of  the 
rug.  and  Cosmetic  Act  (21 

371). 
56.750  is  amended  by 
aragraph  (c)  to  read  as 


3M  b 


§  556.750    Vir  jiniamycin 


re)  Cattle. . 
virginiamyci 

PART  558— 
FOR  USE  IN 


3.  Theautl 
part  558  con 


tolerance  for  residues  of 
in  cattle  is  not  required. 

4EW  ANIMAL  DRUGS 
ANIMAL  FEEDS 


ority  citation  for  21  CFR 
nues  to  read  as  follows: 


Authority:  Sees.  512,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

4.  Section  558.635  is  revised  by 
redesignating  paragraph  (0(3)  as  (f)(4) 
and  by  adding  new  paragraph  (f)(3)  to 
read  as  follows:  * 

§558.635    Virglniamycin. 

•         •        *         *         « 

(0*  •  * 

(3)  Cattle.  It  is  used  as  follows: 

(i)  16.0  to  22.5  grams  per  ton  to 
provide  100  to  340  milligrams  per  head 
per  day  for  increased  rate  of  weight 
gain. 

(ii)  13.5  to  16.0  grams  per  ton  to 
provide  85  to  240  milligrnms  per  head 
per  day  for  reduction  of  incidence  of 
liver  abscesses. 

(iii)  11.0  to  16.0  grams  per  ton  to 
provide  70  to  240  milligrams  per  head 
per  day  for  improved  feed  efficiency. 

(iv)  Feed  continuously  as  sole  ration 
to  cattle  fed  in  confinement  for 
slaughter.  Not  tor  use  in  animals 
intended  for  breeding. 
***** 

Dated:  July  23, 1994. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  94-13621  Filed  7-29-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TO  8558] 

PIN  1545-AM70 

Levy  and  Distraint 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  authority  to 
collect  taxer;  from  taxpayers  by  means  of 
levy  and  distraint  under  section  6331  of 
the  Internal  Revenue  Code.  The 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA)  amended  section 
6331  in  several  respects. 
EFFECTIVE  DATE:  These  regulations  are 
effective  December  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Walker,  202-622-3R40  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  final  regulations  contain 
changes  to  §§  301.6331-1  and  301.6331- 


2,  to  reflect  amendments  made  to 
sections  6331  and  6332(c)  of  the  Internal 
Revenue  Code  (Code)  by  section  349(a) 
of  TEFRA  as  well  as  by  sections  6236(a), 
(b)  and  (d)  of  TAMRA. 

The  IRS  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  December  11,  1992,  (57  FR 
58760)  providing  proposed  rules  under 
section  6331  of  the  Code.  No  public 
comments  were  received  and 
accordingly,  these  final  regulations  are 
substantially  identical  to  the  notice  of 
proposed  rulemaking.  Certain  stylistic 
changes  have  been  made. 

TAMRA  increased  the  10-day 
requirement  for  notification  of  intention 
to  levy  to  30  days,  required  specific 
types  of  information  to  be  included  in 
the  notice,  and  expanded  the  reasons  for 
releasing  a  levy  on  salary  or  wages  to 
include  all  the  situations  described  in 
section  6343(a).  TAMRA  also  placed 
restrictions  on  levies  that  are 
uneconomical  or  that  are  scheduled  to 
be  made  on  the  day  a  person  is  required 
to  appear  in  response  to  a  summons 
issued  for  the  purpose  of  collecting  any 
underpayment  of  tax  by  that  person. 
The  final  regulations  reflect  these 
changes.  In  addition,  the  final 
regulations  change  the  existing 
regulations  with  respect  to  levying  on 
bank  deposits  to  conform  to  section 
6332(c),  which  was  enacted  by  TAMRA. 
The  final  regulations  also  reflect  two 
amendments  to  section  6331  made  by 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (TEFRA):  extending  to 
"other  property"  of  a  taxpayer  the 
requirement  of  notification  of  intention 
to  levy  that  exists  for  a  levy  on  salary 
or  wages;  and  requiring  that  any  mailing 
of  that  notice  be  done  by  certified  or 
registered  mail.  Finally,  several  stylistic 
changes  were  made  to  clarify  parts  of 
the  regulations  that  were  not  affected  by. 
the  statutory  changes. 

Explanation  of  Provisions 

The  final  regulations  make  a  num.ber 
of  minor  amendments  to  §§  301.6331-1 
and  301.6331-2.  As  these  amencfnients 
have  been  fully  described  in  the  notice 
of  proposed  rulemaking  and  have  not 
changed  (except  for  certain  minor 
stylistic  changes)  since  that  time,  this 
explanation  will  not  repeat  them  here. 

For  the  most  part,  the  amendments 
were  made  to  reflect  the  additional 
protections  provided  to  taxpayers  by  the 
Taxpayer  Bill  of  Rights  contained  in 
TAMRA. 

Special  Analyses 

.  It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory- 
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asse.ssment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Inrormation 

The  principal  author  of  these 
regulations  is  Robert  A.  Walker,  Office 
of  Assistant  Chief  Counsel,  (General 
Litigation).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

Lists  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  tax.  Excise 
taxes.  Gift  tax.  Income  taxes.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  301.6331-1  is 
amended  as  follows: 

1.  Paragraph  (a)(1)  is  amended  as 
follows: 

a.  A  sentence  is  added  immediately 
following  the  eighth  sentence  of  the 
paragraph. 

b.  In  the  new  tenth  sentence,  the 
reference  "§301.6331-2(c)"  is  removed 
and  ••§  301.6331-l(b)(l)"  is  added  in  its 
place. 

c.  The  new  thirteenth  sentence  of 
paragraph  (a)(1)  is  revised. 

2.  Paragraph  (a)(2)  is  revised. 

3.  Parigraph  (b)  is  amended  as 
follows; 

a.  Paragraph  (b)  is  redesignated  (b)(2): 

b.  A  paragraph  heading  for  new 
paragraph  (b)  is  added. 

c.  A  paragraph  (b)(1)  heading  and  text 
are  added. 

4.  Paragraph  (d)  is  added  at  the  end 
of  the  section. 

5.  The  additions  and  revisions  read  as 
follows: 

§  301 .6331  -1    Levy  and  distraint 

(a)  •  *  * 

(1)  *  *  *  A  levy  on  a  bank  reaches  any 
interest  that  accrues  on  the  taxpayer's 
balance  under  the  terms  of  the  bank's 


agreement  with  the  depositor  during  the 
21-day  holding  period  provided  for  in 
section  6332(c).  *  *  *  Similarly,  a  levy 
only  reaches  property  in  the  possession 
of  the  person  levied  upon  at  the  time  the 
levy  is  made  together  with  interest  that 
accrues  during  the  21-day  holding 

period  provided  for  in  section  6332(c). 

*  *  * 

(2)  Jeopardy  cases.  If  the  district 
director  finds  that  the  collection  of  any. 
tax  is  in  jeopardy,  he  or  she  may  make 
notice  and  demand  for  immediate  ^ 
payment  of  such  tax  and,  upon  failure 
or  refusal  to  pay  such  tax.  collection 
thereof  by  levy  shall  be  lawful  without 
regard  to  the  10-day  period  provided  in 
section  6331(a),  the  30-day  period 
provided  in  section  6331(d),  or  the 
limitation  on  levv  provided  in  section 
6331(g)(1). 
»        *        *        •        • 

(b)  Continuing  levies  and  successive 
seizures — (1)  Continuing  effect  of  levy 
on  salary  and  wages.  A  levy  on  salary 
or  wages  has  continuous  effect  fi-om  the 
time  the  levy  originally  is  made  until 
the  levy  is  released  pursuant  to  section 
6343.  For  this  purpose,  the  term  salary 
or  wages  includes  compensation  for 
services  paid  in  the  form  of  fees, 
commissions,  bonuses,  and  similar 
items.  The  levy  attaches  to  both  salary 
or  wages  earned  but  not  yet  paid  at  the 
time  of  the  levy,  advances  on  salary  or 
wages  made  subsequent  to  the  date  of 
the  levy,  and  salary  or  wages  earned  and 
becoming  payable  subsequent  to  the 
date  of  the  levy,  until  the  levy  is 
released  pursuant  to  section  6343.  In 
general,  salaries  or  wages  that  are  the 
subject  of  a  continuing  levy  and  are  not 
exempt  from  levy  under  section 
6334(a)(8)  or  (9),  are  to  be  paid  to  the 
district  director,  the  service  center 
director,  or  the  compliance  center 
director  (director)  on  the  same  date  the 
payor  would  otherwise  pay  over  the 
money  to  the  taxpayer.  For  example,  if 
an  individual  normally  is  paid  on  the 
Wednesday  following  the  rlose  of  each 
work  week,  a  levy  made  upon  his  or  her 
employer  on  any  Monday  would  apply 
to  both  wages  due  for  the  prior  work 
week  and  wages  for  succeeding  work 
weeks  as  such  wages  become  pavable.  In 
such  a  case,  the  levy  would  be  satisfied 
if.  on  the  first  Wednesday  after  the  levy 
and  on  each  Wednesday  thereafter  until 
the  employer  receives  a  notice  of  release 
from  levy  described  in  section  6343,  the 
employer  pays  over  to  the  director 
wages  that  would  otherwise  be  paid  to 
the  employee  on  such  Wednesday  (less 
any  exempt  amount  pursuant  to  section 
6334). 


(d)  Effective  date.  These  regulations 
are  effective  December  10,  1992. 

Par.  3.  Section  301.6331-2  is  revised 
to  read  as  follows: 

§  301.6331-2    Procedures  and  restrktions 
on  levies. 

(a)  Notice  of  intent  to  /evy— (1)  In 
general.  Levy  may  be  made  upon  the 
salary,  wages,  or  other  property  of  a 
taxpayer  for  any  unpaid  tax  no  less  than 
30  days  after  the  district  director,  the 
service  center  director,  or  the 
compliance  center  director  (director) 
has  notified  the  taxpayer  in  writing  of 
the  intent  to  levy.  The  notice  must  be 
given  in  person,  be  left  at  the  dwelling 
or  usual  place  of  business  of  the 
taxpayer,  or  be  sent  by  registered  or 
certified  mail  to  the  taxpayer's  last 
known  address.  The  notice  of  intent  to 
levy  is  separate  from,  but  may  be  given 
at  the  same  time  as,  the  notice  and 
demand  described  in  §301.6331-1. 

(2)  Content  of  Notice.  The  notice  of 
intent  to  levy  is  to  contain  a  brief 
statement  in  nontechnical  terms 
including  the  following  information — 

(i)  The  Internal  Revenue  Code 
provisions  and  the  procedures  relating 
to  levy  and  sale  of  property; 

(ii)  The  administrative  appeals 
available  with  respect  to  the  levy  and 
sale  of  property  and  the  procedures 
relating  to  such  appeals; 

(iii)  The  alternatives  available  that 
could  prevent  levy  on  the  property 
(including  the  use  of  an  installment 
agreement  under  section  6159);  and 

(iv)  The  Internal  Revenue  Code 
provisions  and  the  procedures  relating 
to  redemption  of  property  and  release  of 
liens  on  property. 

(b)  Uneconomical  levy — (1)  In  general. 
No  levy  may  be  made  on  property  if  the 
director  estimates  that  the  anticipated 
expenses  with  respect  to  the  levy  and 
sale  will  exceed  the  fair  market  value  of 
the  property.  The  estimate  is  to  be  made 
on  an  aggregate  basis  for  all  of  the  items 
that  are  anticipated  to  be  seized 
pursuant  to  the  levy.  Generally,  no  levy 
should  be  made  on  individual  items  of 
insignificant  monetary  value.  For  the 
definition  of  fair  market  value,  see 

§  301.6325-l(b)(l)(i).  See  §  301.6341-1 
concerning  the  expenses  of  levy  and 
sale. 

(2)  Time  of  estimate.  The  estimate, 
which  may  be  formal  or  informal,  is  to 
be  made  at  the  time  of  the  seizure  or 
within  a  reasonable  period  of  time  prior 
to  a  seizure.  The  estimate  may  be  based 
on  earlier  estimates  of  fair  market  value 
and  anticipated  expenses  of  the  same  or 
similar  property. 

(3)  E.xamples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b): 
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and  C.  The  director 
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(c)  Bestric  'ion  on  le\y  on  date  of 
appearance.  Except  for  continuing 
levies  on  saferies  or  wages  described  in 
§  301.6331-  1(b)(1),  no  levy  may  be 
made  on  an;  property  of  a  person  on  the 
day  that  per  ion,  or  an  officer  or 
employee  ol  that  person,  is  required  to 
appear  in  re  >ponse  to  a  summons  served 
for  the  purp  )se  of  collecting  any 
underpaymj  nt  of  tax  from  that  person. 
For  purpose;  of  this  paragraph  (c),  the 
date  on  whi  ;h  an  appearance  is  required 
is  the  date  f  xed  by  an  officer  or 
employee  o!  the  Internal  Revenue 
Service  purs  uant  to  section  7605  or  the 
date  (if  any)  fixed  as  the  result  of  a 
judicial  pro(  :eeding  instituted  under 
sections  76C  4  and  7402(b)  seeking  the 
enforcemen  of  the  summons. 
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(d)  Jeopardy.  Paragraphs  (a)  and  (c)  of 
this  section  do  not  apply  to  a  levy  if  the 
director  finds,  for  purposes  of 

§  301.6331-l(a)(2),  that  the  collection  of 
tax  is  in  jeopardy. 

(e)  Effective  date.  These  regulations 
are  effective  December  10, 1992. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  June  24, 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-18305  Filed  7-29-94;  8:45  am] 
BILUNQ  CODE  483<M)1-U 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  216  and  218 
RIN  1010-AB82 

Amendment  of  Regulations  Governing 
Assessments  for  Incorrect  Reports 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  amending  its  Royalty 
Management  Program  (RMP)  regulations 
governing  assessments  for  incorrect 
reports  submitted  by  royalty  reporters, 
payors,  lease  operators,  lessees,  or  other 
parties.  The  amendment  will  authorize 
MMS  to  assess  reporters  and  payors 
submitting  incorrect  reports  after  the 
designated  due  date,  in  the  same 
manner  currently  applied  to  incorrect 
reports  received  by  the  designated  due 
date.  Thus,  this  rule  will  provide 
consistency  in  MMS'  practice  for . 
incorrect  reporting  assessments. 
EFFECTIVE  DATE:  August  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff.  (303)  231-3432, 
Minerals  Management  Service,  Royalty 
Management  Program,  Denver  Federal 
Center,  Building  85.  P.O.  Box  25165, 
Mail  Stop  3901,  Denver,  Colorado 
80225-0165. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  rule  are  Philip 
Wilson  of  the  Reports  and  Payments 
Division  and  David  Steiber  of  the 
Compliance  Verification  Division,  RMP, 
MMS,  Lakewood.  Colorado. 

I.  Background 

Paragraphs  216.40(b)  and  218.40(b)  of 
title  30  of  the  Code  of  Federal 
Regulations  (30  CFR)  authorize  MMS  to 
assess  an  amount  not  to  exceed  $10  for 
each  incorrectly  completed  report 
received  by  the  designated  due  date. 


These  paragraphs  do  not  authorize 
assessments  for  incorrectly  completed 
reports  received  after  the  designated  due 
date.  The  assessments  apply  to  reports 
submitted  by  royalty  reporters,  payors, 
lease  operators,  lessees  or  other  parties 
in  accordance  with  statutes,  regulations, 
contracts,  orders,  or  terms  of  Federal  or 
Indian  mineral  leases.  The  assessments 
compensate  the  Government  for  the 
costs  of  researching  and  resolving 
reporting  errors.  Under  §  216.40  (c)  and 
(d),  a  report  is  defined  as  each  line  item 
on  a  Monthly  Report  of  Operations 
(Form  MMS-3160).  an  Oil  and  Gas 
Operations  Report  (Form  MMS-4054).  a 
Gas  Analysis  Report  (Form  MMS-4055). 
a  Gas  Plant  Operations  Report  (Form 
MMS-4056).  a  Production  Allocation 
Schedule  Report  (Form  MMS-4058).  a 
Solid  Minerals  Operations  Report  (Form 
MMS-4059).  or  a  Solid  Minerals 
Facility  Report  (Form  MMS-4060). 
Under  §  218.40(c),  a  report  is  defined  as 
each  line  item  on  a  Report  of  Sales  and 
Royalty  Remittance  (Form  MMS-2014). 
This  amendment  authorizes  MMS  to 
assess  reporters  and  payors  submitting 
incorrect  reports  after  the  designated 
due  date,  in  the  same  manner  currently 
applied  to  incorrect  reports  received  by 
the  designated  due  date. 

In  response  to  the  proposed 
rulemaking,  MMS  received  comments 
from  four  parties,  representing 
independent  oil  and  natural  gas 
producers,  royalty  owners,  industry 
consultants,  and  service/supply 
companies  and  other  interested  parties. 
The  comments  were  considered  in 
preparing  this  final  rulemaking  and  are 
discussed,  in  detail,  in  Section  II  below. 
The  final  rule  is  summarized  and 
discussed  at  the  end  of  Section  II. 

II.  Conunents  Received  on  Proposed 
Rule 

All  commenters  expressed  opposition 
to  the  proposed  rule.  The  comments 
received  are  discussed  below: 

(1)  Three  commenters  argued  that  the 
proposed  rule  would  increase  costs  and 
place  an  even  greater  financial  burden 
on  small,  independent  producers. 

Besponse:  Tne  rule  is  not  intended  to 
place  a  greater  financial  burden  on 
small,  independent  producers.  Rather, 
the  intent  is  to  provide  consistency  in 
MMS'  assessments  of  incorrect  reports 
by  amending  216.40(b)  and  218.40(b)  to 
authorize  assessments  of  all  reports  that 
are  submitted  incorrectly,  regardless  of 
whether  the  report  was  received  timely 
or  late. 

(2)  Three  commenters  suggested  that 
MMS  is  attempting  to  raise  revenue 
through  greater  administrative  penalties 
on  small  entities  when  MMS  should  be 
encouraging  producers  to  lease  more 


Federal  Register  /  Vol.  59,  No.  146  /  Monday.  August  1.  1994  /  Rules  and  Regulations        38905 


Federal  land  and  drill  for  and  produce 
more  Federal  oil  and  gas. 

Besponse:  The  purpose  of  this  rule  is 
not  to  raise  revenue.  As  currently 
structured,  MMS  regulations  provide  for 
assessments  on  incorrect  reports 
received  by  the  designated  due  date  but 
authorize  no  assessment  for  incorrect 
reports  received  late.  The  costs  of 
researching  and  resolving  reporting 
errors  are  the  same  whether  the  report 
is  received  timely  or  late.  Therefore, 
MMS  is  implementing  this  rulemaking 
to  encourage  accurate  reporting  and  to 
begin  to  assess  reports  consistently 
whether  they  are  received  timely  or  late. 
This  rule  applies  to  reporting  accuracy 
and  is  not  intended  to  encourage  or 
discourage  oil  and  gas  exploration  and 
production  on  Federal  land. 

(3)  Two  commenters  stated  that  if  the 
proposed  rule  is  intended  to  ensure  that 
administrative  costs  are  similarly 
addressed  for  similar  situations,  then  a 
single  $10  assessment  would 
sccomplish  this  objective,  whether  the 
report  was  timely  submitted  or  not.  The 
MMS  currently  assesses  for  late 
reporting  as  authorized  under  30  CFR 
paragraphs  216.40(a)  and  218.4G(a).  The 
commenters  suggest  that  MMS'  proposal 
represents  "double-dipping"  on  late 
reports  serving  as  a  penalty  and  not  as 
compensation  for  administrative  costs. 

Besponse:  The  intent  of  this  rjle  is  to 
recover  the  costs  of  resolving  reporting 
errors  and  to  make  the  regulations 
consistent  for  incorrect  reporting.  The 
MMS  is  aware  that  reporters  and  payors 
may  be  assessed  for  both  late  and 
incorrect  reports.  This  rulemaking  will 
encourage  accurate  reporting.  The  MMS 
will  review  the  late  assessment  issue  at 
a  later  date. 

(4)  All  commenters  argued  that  this 
proposed  rule  should  be  dropped 
because: 

•  Asidi3  from  unsubstantiated  need  to 
recover  administrative  costs,  the 
proposed  rule  provides  no  justification 
for  increasing  penalties  on  small 
businesses;  and 

•  Most  of  the  errors  are  the  result  of 
MMS  or  Bureau  of  Land  Management 
(BLM)  actions  or  are  beyond  the  control 
of  lessees  thus  making  the  proposed 
fines  counterproductive. 

/?e.sponse;  The  rule  is  intended  to 
apply  to  all  reporters  and  payors 
equally.  It  is  designed  to  recover  the 
costs  of  resolving  reporting  errors  and 
not  imf)ose  a  sanction  on  small 
businesses.  The  MMS'  practice  is  to 
assess  for  errors  that  are  caused  by 
reporters  and  payors  when  completing 
required  MMS  reports.  Reporters  and 
payors  are  not  assessed  for  errors  that 
are  the  result  of  MMS/BLM 
miscommunications. 


This  final  rulemaking  will  be 
included  in  MMS  regulations  at  30  CFR 
216.40(b)  and  218.40(b).  The  final  rule 
is  summarized  and  discussed  below: 

Current  MMS  regulations  provide  for 
an  assessment  on  incorrect  reports 
received  on  or  before  the  designated  due 
date.  However,  the  costs  incurred  by 
MMS  to  research  and  resolve  reporting 
errors  are  identical  whether  the  report  is 
received  timely  or  late.  So  that  MMS 
may  be  compensated  for  all  costs 
incurred  due  to  reporting  errors,  MMS 
is  amending  §  216.40(b)  and  §  218.40(b) 
to  include  as  assessable  all  reports  that 
are  submitted  incorrectly,  regardless  of 
whether  the  report  was  received  by  the 
designated  due  date  or  was  received 
late.  Therefore,  a  report  that  is  both  late 
and  incorrect  may  be  subject  to  two 
assessments,  one  under  216.40(a)  or 
218.40(a)  for  being  late  and  one  under 
the  amended  subsection  (b)  for  being 
incorrect. 

III.  Procedural  Matters 

The  Begulaiory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et seq).  This 
rulemaking  would  compensate  the 
Government  for  costs  incurred  as  the 
result  of  reporting  errors  and  provide  for 
consistency  in  MMS'  practice  for 
incorrect  reporting  assessments. 

Executive  Order  12630 

The  Department  certifies  that  this  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12630, 
"Government  Action  and  IiUr.rference 
with  Constitutionally  Protocied  Property 
Rights." 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulatory  action  requiring 
review  by  the  Office  of  Management  and 
Budget. 

Paperwork  Beduction  Act  of  1980 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 


Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
a  detailed  statement  pursuant  to 
paragraph  (2)(C)  of  §  102  of  the  National 
Environmental  Policy  Act  of  19G9  (42 
U.S.C.  4332(2)(C))  is  not  required. 

List  of  Subjects 

30  CFP  Port  216 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts, 
Indians — lands.  Mineral  royalties. 
Natural  gas,  Penahies,  Petroleum.  Public 
lands — mineral  resources,  Reporting 
and  recordkeeping  requirements. 

30  CFB  Part  218 

Coal,  Continental  shelf.  Eleclronic 
funds  transfers,  Geothermal  energy. 
Government  contracts,  Indian?— lands, 
Mineral  royalties.  Natural  gas.  Penalties, 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Cited:  July  22. 1994. 
Bob  Armstrong, 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  parts  215  and  218  are 
amended  as  set  forth  below; 

PART  216-PRODUCTION 
ACCOUNTING 

1.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  VS.C. 
395  et  seq..  396a  et  seq..  2101  et  seq.;  30 
use.  131  etseq..  351  et  seq  .  1001  ef  ser/ . 
1701  et  seq.;  31  U.S.C.  3716.  3720A,  9701;  43 
U.S.C.  1301  etseq..  1331  etseq.,  1801  ef  seq. 

2.  Paragraph  (b)  of  §  216.40  under 
Subpart  A,  General  Provisions,  is 
revised  to  read  as  follows: 

§216.40    Assessments  for  incorrect  or  late 
reports  and  failure  to  report 

***** 

(b)  An  assessment  of  an  amount  not 
to  exceed  $10  may  be  charged  for  each 
incorrectly  completed  report. 


PART  21ft— COLLECTION  OF 
ROYALTIES,  RENTALS,  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  part  218 
is  revised  to  read  as  follows: 
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Authority:  5 
39betseq..  396; 
U.S.C.  181  etsi 
1701  et seq:  3\ 
•U.S.C.  1301  ef 


ei 


2.  Peragrap 
Subpart  A 
revised  to  rea* 


S.C.  301  efse(7.:25lJ.S.C. 
ef  seq.,  2101  etseq.;  30 
.  351  etseq..  1001  etseq.. 
U.S.C.  3716,  3720A.  9701;  43 
s^q..  1331  etseq.,  1801  etseq. 

(b)  of  §218.40  under 
Geheral  Provisions,  is 
as  follows: 


§218.40 
reports  and 


Asse  isments  I 


for  incorrect  or  late 
faiiiire  to  report 


(b)  An  asses  sment  of  an  amount  not 
to  exceed  $10  may  be  charged  for  each 
incorrectly  co  npleted  report. 

'        *        * 
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ENVIRONMEftTAL  PROTECTION 
AGENCY 

40  CFR  Part  5b 

[AD-FDL-4735-  -5] 

National  Ambient  Air  Quality 
Standards  fcr.Cartjon  Monoxide — Final 
Decision 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  :PA). 
ACTION:  Final  lecision. 
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decision  announced  in  this  notice.  For 
availability  of  related  information,  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  J.  McKee,  Air  Quality 
Management  Division  (MD-12),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5288. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

Certain  documents  are  available  from: 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161.  Available  documents  include: 
the  revised  criteria  document,  "Air 
Quality  Criteria  for  Carbon  Monoxide" 
(EPA/600/8-9CM)45F;  NTIS  #  PB  93- 
167492,  J77.00  paper  copy  and  $27.00 
microfiche),  and  the  1992  staff  paper, 
"Review  of  the  National  Ambient  Air 
Quality  Standards  for  Carbon  Monoxide: 
Assessment  of  Scientific  and  Technical 
Information-OAQPS  Staff  Paper"  (EPA- 
452/R-92-004,  August  1992;  NTIS  No. 
PB  93-157717,  $19.50  paper  copy  and 
$9.00  microfiche).  (Add  $3.00  handling 
charge  per  order.)  Other  documents 
generated  in  connection  with  review  of 
this  standard  (e.g.,  exposure  analysis) 
are  available  in  the  EPA  Docket  No.  A- 
93-05. 

The  contents  of  this  document  are 
listed  in  the  following  outline: 

i.  Background 

A.  Legislative  Requirements  Affecting  This 
Decision 

1.  Primary  and  Secondary  Standards 

2.  Related  Control  Requirements 

B.  Existing  Primary  Standards  for  Carbon 
Monoxide 

(;.  Review  of  Air  Qualify  Criteria  and 
Standards  for  Carbon  Monoxide; 
Development  of  the  Staff  Paper 

D.  Decision  Docket 

II.  Scientific  B.isis  for  This  Regulatory. 

Dt'cision 

A.  Measuring  and  Assessing 
Carboxyhemoglobin  Levels 

B.  Health  Effects  Associated  With  Carbon 
Monoxide 

1.  Mechanisms  of  Toxicity 

2.  Cardiovascular  Effects 

3.  Effects  on  Exercise  Capacitv  and  Oxygen 
Uptake 

4.  Central  Nervous  System  Effects 

5.  Developmental  Toxicity  Effects 

6.  Environmental  Factors.  Drugs,  and  Other 
Pollutants 

C  Populations  Potentially  at  Risk 

III.  Rationale  for  This  Decision 

A.  Carboxyhemoglobin  Levels  of  Concern 

B.  Margin  of  Safety 

C.  Relationship  Between  CO  Exposure  and 
COHb  Levels 

D.  Estimating  Population  Exposure 

E.  Decision  on  the  Primary  Standards 

IV.  Final  Decision  Not  to  Revise  the 

Standards 

V.  Regulator)'  Impacts 


A.  Regulatory  Impact  Analysis 

B.  Impact  on  Small  Entities 
VI.  Other  Reviews 
References 

I.  Background 

A.  Legislative  Requirements  Affecting 
This  Decision 

1.  Primary  and  Secondary  Standards 

Two  sections  of  the  Act  govern  the 
establishment  and  revision  of  NAAQS. 
Section  108  (42  U.S.C.  7408)  directs  the 
Administrator  to  identify  pollutants 
which  may  reasonably  be  anticipated  to 
endanger  public  health  and  welfare  and 
to  issue  air  quality  criteria  for  them. 
These  air  quality  criteria  are  to 
accurately  reflect  the  latest  scientific 
knowledge  useful  in  indicating  the  kind 
and  extent  of  all  identifiable  effects  on 
public  health  or  welfare  which  may  be 
expected  from  the  presence  of  [a] 
pollutant  in  the  ambient  air. 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary"  and  "secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as  one  the  attainment 
and  maintenance  of  which,  in  the 
judgment  of  the  Administrator,  based  on 
the  criteria  and  allowing  an  adequate 
"margin  of  safety,"  (is)  requisite  to 
protectjbe  public  health.  A  secondary 
standard,  as  defined  in  section 
109(b)(2),  must  specify  a  level  of  air 
quality  the  attainment  and  maintenance 
of  which,  in  the  judgment  of  the 
Administrator,  based  on  (the)  criteria,  is 
requisite  to  protect  the  public  welfare 
from  any  known  or  anticipated  adverse 
effects  associated  with  the  presence  of 
[the]  pollutant  in  the  ambient  air. 
Welfare  effects  as  defined  in  section 
302(h)  [42  U.S.C.  7602(h)|  include,  but 
are  not  limited  to,  effects  on  soils,  water, 
crops,  vegetation,  manmade  nif.'orials, 
"animals,  wildlife,  weather,  visibility  and 
climate,  damage  to  and  deterioration  of 
property,  and  hazards  to  transportation, 
as  well  as  effects  on  economic  values 
and  on  personal  comfort  and  well-being. 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  held 
that  the  requirement  for  an  adequate 
"margin  of  safety"  for  primary  standards 
was  intended  to  address  uncertainties 
associated  with  inconclusive  scientific 
and  technical  information  available  at 
the  time  of  standard  setting.  It  was  also 
intended  to  provide  a  reasonable  degree 
of  protection  against  hazards  that 
research  has  not  yet  identified.  \Lead 
Industries  Association  v.  EPA,  647  F.2d 
1130, 1154  (D.C.  Cir.  1980),  cert,  denied. 
101  S.  Ct.  621  (1980);  American 
Petroleum  Institute  v.  Castle.  665  F.2d 
1176, 1177  (D.C.  Cir.  1980,  cert,  denied. 
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102  S.  a.  1737-(1982)1.  Both  kinds  of 
uncertainties  are  components  of  the  risk 
associated  with  pollution  at  levels 
below  those  at  which  human  health 
effects  can  be  said  to  occur  with 
reasonable  scientific  certainty.  Thus,  by 
selecting  primarj'  standards  that  provide 
an  adequate  "margin  of  safety,"  the 
Administrator  is  seeking  not  only  to 
prevent  pollution  levels  that  have  been 
demonstrated  to  be  harmful  but  also  to 
prevent  lower  pollutant  levels  that  she 
finds  may  pose  an  unacceptable  risk  of 
harm,  even  if  the  risk  is  not  precisely 
identified  as  to  nature  or  degree. 

In  selecting  a  "margin  of  safety,"  the 
EPA  considers  such  factors  as  the  nature 
and  severity  of  the  health  effects 
involved,  the  size  of  the  sensitive 
population(s)  at  risk,  and  the  kind  and 
degree  of  the  uncertainties  that  must  be 
addressed.  Given  that  the  "margin  of 
safety"  requirement  by  definition  only 
comes  into  play  where  no  conclusive 
showing  of  adverse  effects  exists,  such 
factors,  which  involve  unknown  or  only 
partially  quantified  risks,  have  their 
inherent  limits  as  guides  to  action.  The 
seleciion  of  any  particular  approach  to 
provide  an  adequate  "margin  of  safety" 
is  a  policy  choice  left  specifically  to  the 
Administrator's  judgment.  \Leoa 
Industries  Association  v.  EPA,  supra, 
647  F.2d  at  1161-621. 

Section  109(d)(1)  of  the  Act  requires 
that  not  later  than  December  31, 1980, 
and  at  5-year  intervals  thereafter,  the 
Administrator  shall  complete  a 
thorough  review  of  the  criteria 
published  under  section  108  and  the 
NAAQS  and  shall  make  such  revisions 
in  such  criteria  and  standards  as  may  be 
appropriate.  Section  109(d)(2)  (A)  and 
(B)  requires  that  a  scientific  review 
committee  be  appointed  and  provides 
that  the  committee  shall  complete  a 
review  of  the  criteria  and  the  national 
primary  and  secondary  ambient  air 
quality  standards  and  shall  recommend 
to  the  Administrator  any  revisions  of 
existing  criteria  and  standards  as  may  be 
appropriate.  If  the  EPA  decides  to  revise 
an  existing  standard,  the  rulemaking 
procedures  of  section  307(d)  apply.' 


'  The  EPA  has  also  chosen  to  ioUow  ruienvaking 
procedure  in  several  NAAQS  reviewi  that  didnot 
involve  revision  of  existing  standards.  However,  the 
EPA  interprets  section  307(d)  as  not  requiring  silch 
procedures  where  the  Administrator  decides  to 
retain  an  existing  standard  without  change;  I.e.,  to 
maintain  the  status  quo.  Although  such  a  decision 
is  .tubject  to  judicial  review  as  a  final  action  under 
section  307(b).  neither  the  Act  nor  its  legislative 
history  evidences  any  intent  to  require  rukmaking 
where  the  Administrator  has  not  concluded  that 
revision  of  an  existing  NAAQS  is  appropriate.  The 
Agency's  conclusion  that  rulemaking  procedures 
are  not  required  to  retain  an  existing  NAAQS  • 
without  revision  is  not  affected  by  the  Court's  brief 
reference  to  the  use  of  rulemaking  procedures  in 
Environmental  Defense  Fund  v.  Thomas.  870  F.2d 


The  process  by  which  the  EPA  has 
reviewed  the  existing  air  quality  criteria 
and  standards  for  CO  under  section 
109(d)  is  described  in  a  later  section  of 
this  notice. 

2.  Related  Control  Requirements 

States  are  primarily  resj>onsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  the 
EPA  hat  established  them.  Under  title  I 
of  the  Act  (42  U.S.C.  7410),  States  are 
to  submit,  for  EPA  approval.  State 
implementation  plans  (SIP's)  that 
provide  for  the  attainment  and 
maintenance  of  such  standards  through 
control  programs  directed  to  sources  of 
the  pollutants  involved.  The  States,  in 
conjunction  with  the  EPA,  also 
administer  the  prevention  of  significant 
deterioration  program  (42  U.S.C.  7470- 
7479)  and  the  visibility  protection 
program  (42  U.S.C.  7491-7492)  for  these 
and  other  air  pollutants.  In  addition. 
Federal  programs  provide  for 
nationwide  reductions  in  emissions  of 
air  pollutants  through  the  Federal  motor - 
vehicle  control  program  under  title  11  of 
the  Act  (42  U.S.C.  7521-7574),  which 
involves  controls  for  automobile,  truck, 
bus,  motorcycle,  and  aircraft  emissions; 
the  new  source  performance  standards 
under  section  111  (42  U.S.C  7411);  and 
the  national  emission  standards  for 
hazardous  air  pollutants  under  section 
112  (42  U.S.C.  7412). 

B.  Existing  Primary  Standards  for 
Carbon  Monoxide 

On  April  30, 1971,  the  EPA 
promulgated  NAAQS  for  CO  under 
section  109  of  the  Act  (36  FR  8186). 
Identical  primary  and  secondary 
NAAQS  were  set  at  9  ppm  as  an  8-hour 
average  and  35  ppm  as  a  1-hour  average, 
neither  to  be  exceeded  more  than  once 
per  year.  Scientific  and  technical  bases 
for  these  NAAQS  are  provided  in  the 
document,  "Air  Quality  Criteria  for 
Carbon  Monoxide"  (U.S.  Dept.  of 
Health,  Education  and  Welfare.  1970). 
The  NAAQS  promulgated  in  1971  were 
based  largely  upon  research  by  Beard 
and  VVertheim  (1967)  who  reported  that 
CO  exposures  which  prtxluced 
carboxyhemoglobin  (COHb)  levels  of  2 
to  3  percent  were  associated  with 
central  nervous  system  (CNS)  effects 
such  as  impaired  ability  to  discriminate 
time  intervals. 


892.  900  (2d  cir).  cert  denied.  110  S.Ct.  537  (1989). 
As  a  practical  matter,  even  without  the  use  of 
rulemaking  procedures,  the  process  by  which  the 
EP.^  reviews  existing  criteria  and  standards 
invoK'es  substantial  opportunities  for  public  and 
expert  comment  on  both  its  assessment  of  relevant 
scientific  and  technical  data  and  its  propoMd  use 
of  the  data  for  decision  making  purposes. 


A  re\ised  Air  Quality  Criteria  for 
Carbon  Monoxide  (U.S.  F^A,  1979a), 
prepared  by  the  Environn.ental  Criteria 
and  Assessment  Office  (K-  AO),  and  a 
Staff  Paper  (U.S.  EPA,  m-^b).  prepared 
by  the  Office  of  Air  Qua i.v  Planning 
and  Standards  (OAQPS-.  iientified 
several  major  factors  per*  i.ent  to 
subsequent  action  taken  -  n  the  NAAQS 
for  CO.  The  Clean  Air  S<,<entific 
Advisory  Committee  (CaSaC)  met  on 
June  14-15, 1979  to  revi^vi  drafts  of 
these  documents  and  provide  advice  on 
the  CO  standards.  As  di.s.assed  in  a 
notice  of  proposed  rulem^ilcing  (45  FR 
55066)  published  on  Aujiu.st  18, 1980, 
although  the  Beard  and  VVertheim 
(1967)  study  no  longer  could  serve  as  a 
basis  for  the  CO  NAAQS,  other  studies 
available  in  1980  provided  alternative 
evidence  of  decreased  tune  to  onset  of 
angina  attack  at  COHb  levels  as  low  as 
2.7  to  3.0  percent.  This  as  well  as  other 
scientific  evidence  served  as  the  basis 
for  the  EPA  to  propose:  ( l )  Retaining  the 
8-hour  primary  standard  level  of  9  ppm, 
(2)  revising  the  1-hour  primary  standard 
level  from  35  ppm  to  25  ppm.  (3) 
revoking  the  existing  secondary  CO 
NAAQS  due  to  a  lack  of  evidence  of 
adverse  welfare  effects  at  or  near 
ambient  CO  levels,  (4)  changing  the 
form  of  the  standard  from  deterministic 
to  statistical  by  stating  allowable 
exceedances  as  expected  values  rather 
than  as  explicit  values,  and  (5)  adopting 
a  daily  interpretation  for  exceedances  of 
the  CO  NA.^QS  so  exceedances  would 
be  determined  on  the  basis  of  days  on 
which  the  8-  or  1-hour  average 
concentrations  were  above  the  standard 
levels. 

On  June  18, 1982,  the  EPA  announced 
(47  FR  26407)  that  a  second  public 
comment  period  was  necessary  to  open 
discussion  on  severe!  important  issues 
and  additional  analyses.  These  issues 
included:  (l)The  role  of  the  Aronow 
(19fll)  study  in  assessing  CO  effects;  (2) 
consideration  of  a  multiple  exceedance 
8-hour  standard  for  CO;  (3)  technical 
adequacy  of  the  revised  draft  sensitivity 
analysis  (Biller  and  Richmond,  1982)  on 
the  Cobum.  Forster,  and  Kane  model 
predictions  of  COHb  levels;  and  (4) 
technical  adequacy  of  the  revised 
exposure  analvsis  (Johnson  and  Paul, 
1983).  The  CASAC  met  on  July  6,  1982 
to  discuss  these  issues  and  provide 
advice,  a  summary  of  which  was  sent  to 
the  Administrator  on  August  31,  1982 
(Friedlander,  1982). 

The  1980  proposal  (45  FR  55066)  was 
based  in  large  part  on  studies  by  Dr. 
Wilbert  Aronow  (Aronow,  1978; 
Aronow,  et  al.,  1972,  1973,  1974a, 
1974b,  1977;  .\ronow  and  Isbell,  1973; 
Aronow  and  Cassidv,  197?),  which 
provided  the  CASAC  and  the  EPA  staff 
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with  a  basis  fo  •  concluding  that  COHb 
levels  of  2.7-3  0  percent  posed  a  health 
risk  of  concerr  in  individuals  with 
angina  and  oth  er  types  of  cardiovascular 
disease.  A  sub  lequent  disclosure  in 
March  1983  bj  the  Food  and  Drug 
Administration  (FDA)  concerning  work 
conducted  for  he  FDA  by  Dr.  Aronow 
caused  the  EPi  i  to  question  the 
s{:ientiric  cred  bility  of  Dr.  Aronow 's 
research  on  C(  i.  As  a  result,  the  EPA 
decided  it  woi  Id  be  prudent  to  conduct 
an  independer  t  review  of  his  CO 
research  prior  :o  making  a  decision  on 
the  CO  standai  ds.  A  committee  of 
experts  was  convened  and  chaired  by 
Dr.  Steven  Hoi  vath  (University  of 
California,  Sarta  Barbara).  Following 
meetings  with  Dr.  Aronow  and 
examination  o  limited  data  and  records 
available  from  his  CO  studies,  the 
com.mittee  cor  eluded  in  its  report 
(Horvath  et  al.  1983)  that  the  EPA 
should  not  rel;  on  Dr.  Aronow 's  studies 
for  a  decision  i  m  levels  of  the  CO 
NAAQS  due  tc  problems  regarding  data 
coUection.'ana  ysis. 

As  a  result  c  "this  finding,  the  ECAO 
prepared  a  dra  t  Addendum  to  the  1979 
Air  Quality  Cr  teria  for  Carbon 
Monoxide.  Coi  icurrentiy,  the  OAQPS 
prepared  a  dra  t  Review  of  the  N.AAQS 
for  Carbon  Mo  loxide:  Reassessment  of 
Scientific  and  Technical  Information. 
These  docume  ntc  were  prepared  to 
reevaluate  the  scientific  and  technical 
evidence  on  h  (alth  effects  of  CO  at  or 
near  ambient  Isvels  in  consideration  of 
the  reduced  u:  efulness  of  the  Aronow 
studies.  Both  (  ocuments  were  reviewed 
by  the  CAS.\C  at  a  public  meeting  on 
September  25, 1983.  The  CASAC  sent  a 
closure  letter  1  d  the  Administrator  on 
May  17. 1984.  which  concluded  that  the 
draft  Addendi  m  and  the  draft  Staff 
Paper  Reasses  ment  represented 
scientifically-l  alanced  and  defensible 
summaries  of  lealth  effects  literature  for 
CO.  On  Augu« ;  9,  1984,  the  EPA 
announced  (41  FR  31923)  availability  of 
the  final  Add*  ndum  (1984b)  and  final 
Staff  Reassess:  nent  (1984a).  both  of 
which  had  be<  n  revised  to  reflect  the 
CASAC's  and  public  comments.  In  the 
same  notice,  t  le  EPA  reviewed  the  basis 
for  the  1980  p  oposal  to  revise  the  CO 
standards  and  solicited  additio^ial 
public  comme  ril.  In  a  subsequent 
Federal  Regis'  er  notice  (50  FR  37484) 
published  on  :  ieptember  13,  1985,  the 
EPA  announc(  d  its  final  decision  not  to 
revise  the  exis  ling  primary  standards 
and  to  revoke  he  secondary  standards 
for  CO.  In  doii  ig  so,  the  Administrator 
determined  that  the  existing  1-hour  and 
8-hour  primar  y  NAAQS  provided 
adequate  proti  (Ction  from  exposure  to 
ambient  CO. 


C.  Beview  of  Air  Quality  Criteria  and 
Standards  for  Carbon  Monoxide: 
Development  of  the  Staff  Paper 

On  July  22. 1987.  the  ECAO  published 
in  the  Federal  Register  (52  FR  27580)  a 
call  for  information  to  assist  in  the 
development  of  a  draft  revised  Air 
Quality  Criteria  for  Carbon  Monoxide 
(Criteria  Document).  Notice  of 
availability  of  the  external  review  draft 
Criteria  Document  was  published  in  the 
Federal  Register  (55  FR  14858)  on  April 
19, 1990.  This  draft  Crite.ria  Document 
included  discussion  of  several  new 
studies  of  effects  of  CO  on  angina 
patients,  which  had  been  initiated  in 
light  of  the  controversy  discussed  above. 
The  CASAC  reviewed  the  draft  Criteria 
Document  at  a  public  meeting  held  on 
April  30, 1991.  The  EPA  placed  a 
transcript  of  the  CASAC  meeting  in  the 
docket  (ECAO-CD-86-073).  The  EPA 
carefully  considered  comments  received 
from  the  public  and  the  CASAC 
members  in  preparing  the  final  Criteria 
Document  (U.S.  EPA,  1991).  On  July  17, 
1991,  the  CASAC  sent  to  the 
Administrator  a  "closure  letter" 
(McClellan,  1991)  outlining  key  issues 
and  recommendations  and  indicating 
that  the  document  provides  a 
scientifically-balanced  and  defensible 
summary  of  current  knowledge  of  the 
effects  of  this  pollutant  and  provides  an 
adequate  basis  for  the  EPA  to  make  a 
decision  as  to  the  appropriate  primary 
NAAQS  for  CO. 

Immediately  following  the  CASAC 
meeting  of  April  30. 1991,  the  OAQPS 
began  development  of  the  revised  draft 
Staff  Paper.  This  document  was  released 
for  public  review  in  February  1992.  The 
CASAC  held  a  public  meeting  on  March 
5, 1992  to  review  the  draft  revised  Staff 
Paper.  A  copy  of  the  transcript  of  this 
meeting  has  been  placed  in  the  docket 
(A-93-05).  M  ijor  issues  discussed  at  the 
meeting  included:  interpretation  of  new 
scientific  information,  the  definition  of 
adverse  health  effects  associated  with 
CO  exposure,  populations  at  risk,  COHb 
levels  of  concern,  and  estimates  of 
population  exposure.  In  response  to 
comments  made  by  the  public  and  the 
CASAC  members,  minor  revisions  to  the 
Staff  Paper  were  made  and  briefly 
reviewed  at  a  public  meeting  of  the 
CASAC  held  on  April  28. 1992  prior  to 
preparation  of  the  final  Staff  Paper  (U.S. 
EPA.  1992).  The  CASAC  came  to  closure 
on  its  review  of  the  Staff  Paper  in  a 
letter  to  the  Administrator  dated  August 
11. 1992.  In  that  "closure  letter" 
(McClellan.  1992)  the  CASAC  states  that 
"this  document  is  consistent  with  all 
aspects  of  the  scientific  evidence 
presented  in  the  criteria  document  for 
carbon  monoxide.  It  has  organized  the 


relevant  information  in  a  logical  fashion 
and  the  Committee  believes  that  it 
provides  a  scientifically  adequate  basis 
for  regulatory  decisions  on  carbon 
monoxide.  The  staff  paper  concludes, 
and  the  CASAC  concurs,  that  a  standard 
of  the  present  form  and  with  a 
numerical  value  similar  to  that  of  the 
present  standard  would  be  supported  by 
the  present  scientific  data  on  health 
effects  of  exposure  to  carbon 
monoxide." 

D.  Decision  Docket 

On  February  2,  1993,  the  EPA  created 
a  docket  (Docket  No.  A-93-05)  for  this 
decision.  The  docket  incorporated  by 
reference  a  separate  docket  established 
in  1986  for  criteria  document  revision 
(Docket  No.  ECAO-CD-86-073). 

II.  Scientific  Basis  for  This  Regulatory 
Decision 

A.  Measuring  and  Assessing  COHb 
Levels 

As  concluded  in  the  Staff  Paper  (U.S. 
EPA,  1992,  p.  10),  blood  COHb  level  is 
not  only  the  best  indicator  of  CO 
exposure  but  also  has  been  related  to 
health  effects  of  major  concern  for  CO. 
In  most  CO  health  effects  studies,  the 
co-oximeter  (CO-Ox)  has  been  used  to 
measure  COHb  at  levels  in  the  range  of 
0  to  5  percent  COHb;  however,  concerns 
have  been  raised  regarding  accuracy  of 
the  co-Ox. 

While  CO-Ox  measurements  are  very 
precise  (i.e.,  replicable),  research  h,as 
shown  that  the  accuracy  (i.e.,  ability  to 
detect  the  actual  level)  of  these  optical 
instalments  is  not  always  sufficient  to 
u.se  alone' at  levels  <  5  percent  COHb 
(AUred  et  al..  1989a,b.  1991).  As 
indicated  in  the  Criteria  Document  (U.S. 
EPA.  1991,  pp.  8-72  to  8-73),  the  results 
from  linear  regression  analyses  of 
comparisons  between  CO-Ox 
instruments  and  various  reference 
instruments  [involving  gas 
chromatography  (GC))  show  a  fairly 
linear  slope  and  a  wide  range  of 
intercept  values,  thus  suggesting  good 
precision  but  poor  accuracy  for  the  CO- 
Ox.  In  the  only  health  effects  study  that 
used  both  CO-Ox  and  GC  methods  to 
measure  COHb  levels  in  subjects  with 
heart  disease,  researchers  found  that  the 
spread  of  COHb  values  was  much 
greater  for  the  CO-Ox  values  than  for 
the  GC  values  (Allred  et  al.,  1989a,b, 
1991). 

In  order  for  optical  in.struments  such 
as  CO-Ox  to  be  used  to  measure  COHb 
levels  accurately  at  low  levels,  they    . 
must  be  calibrated  routinely  with  an 
alternative  method  (U.S.  EPA,  1991,  p. 
BSA].  When  properly  calibrated,  CO- 
Ox  instruments  provide  useful 
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information  on  mean  COHb  values; 
however,  variation  in  individual 
oxyhemoglobin  (02Hb)  levels  appears  to 
influence  COHb  readings  (Allrwl  et  al., 
1989a,b)  and,  as  noted  above,  CO-Ox 
instruments  also  give  a  broader  range  of 
COHb  values  when  compared  to  GC 
measurements  on  the  same  samples 
(Allred  et  al..  1989a,b.  1991).  Although 
the  CASAC  identified  the  GC  as  the 
method  of  choice  (McClellan,  1992),  the 
fact  that  most  of  the  health  effects 
literature  for  CO  relies  on  CO-Ox 
measurements  led  to  the  decision  that 
CO-Ox  data  would  be  used  in 
establishing  levels  of  concern. 

B.  Health  Effects  Associated  With 
Carbon  Monoxide 

Health  effects  associated  with 
exposure  to  CO  include  cardiovascular 
system  effects.  CNS  effects,  and 
developmental  toxicity  effects,  as  well 
as.  effects  of  combined  exposure  to  CO 
and  other  pollutants,  drugs,  and 
environmental  factors.  Cardiovascular 
effects  of  CO  are  directly  related  to  a 
reduced  oxygen  (Oj)  content  of  the 
blood  caused  by  combination  of  CO 


with  hemoglobin  (Hb)  to  form  COHb 
and  resulting  in  tissue  hypoxia.  Most 
healthy  individuals  have  mechanisms 
(e.g..  increased  blood  flow,  blood  vessel 
dilation)  which  compensate  for  this 
reduction  in  tissue  O2  levels,  ahhough 
the  effect  of  reduced  maximal  exercise 
capacity  has  been  reported  in  healthy 
persons  even  at  low  COHb  levels. 
Compensatory  mechanisms  are  less 
effective  in  elderly  people,  pregnant 
women,  small  children,  and  in  certain 
people  with  anemia  or  pulmonary  and 
cardiovascular  diseases,  thereby 
increasing  their  susceptibility  to 
potential  adverse  effects  of  CO  during 
exercise.  Research  studies  considered 
most  significant  to  the  establishment  of 
NAAQS  for  CO  are  summarized  in  Table 
1  and  are  discussed  below. 

1 .  Mechanisms  of  Toxicity 

The  mechanism  of  toxicity  principally 
associated  with  health  effects  of  greatest 
concern  from  CO  exposure  is  hypoxia 
induced  by  elevated  COHb  levels.  The 
primary  exchange  route  for  CO  to 
human  tissues  is  through  the  lungs. 
Although  CO  is  a  naturally  occurring 


chemical  in  blood  being  produced 
endogenously  by  normal  catabolic 
processes,  blood  COHb  levels  do  not 
often  exceed  0.5  to  0.7  percent  in 
normal  individuals  unless  exogenous 
CO  is  breathed.  Some  individuals  with 
high  endogenous  CO  production  can 
have  COHb  levels  of  1.0  to  1.5  percent 
(e.g.,  anemics).  Exogenous  CO  diffuses 
through  the  respiratory  zone  (alveoli)  to 
the  blood  where  it  binds  to  Hb  to  form 
COHb.  The  chemical  affinity  of  CO  for 
Hb  is  218  to  250  times  greater  than  that 
of  O2  (Roughton,  1970;  Wyman  et  al.. 
1982;  Rodkey  et  al..  1969).  This 
preferential  binding  of  CO  to  Hb  limits 
the  availability  of  Hb  for  O2  transport  to 
tissues  throughout  the  body.  As  COHb 
levels  increase,  the  dissociation  curve 
for  normal  human  blood  is  shifted  to  the 
left  resulting  in  more  reduced  delivery 
of  O2  to  tissues  and  a  greater  of  CO- 
induced  hypoxia.  It  is  this  reduced  O2 
delivery  to  heart  muscle  tissue  which  is 
of  great  concern  for  individuals  with 
ischemic  heart  disease  because  their 
already  compromised  condition  puts 
them  at  increased  risk. 


Table  1  .—Key  Health  Studies  for  Establishing  NAAQS  for  Carbon  N4onoxid£ 


COHb 
concent 
percent" 


2.3-7.0 
2.9-5.9 

5.0-20.0 

5.0-20.0 


Health  effects 


Decreased  short-term  maximal  exercise  duration  in 

your>g  healthy  men. 
Decreased  exercise  duration  due  to  Increased 

chest  pain  (angina)  in  patients  wrth  ischemic 

heart  (^ase. 
Decreased    rriaximaJ    oxygen    consumption    with 

short-term  strenuous  exercise  in  your>g  healttiy 

men. 
Equtvocai  effects  on  vtsoal  perception,  audrtKxi, 

motor  and  sensorimotor  performance,  vigilarKe. 

and  other  measures  of  neurotiehavKxal  perform- 
ance. 
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Although  several  other  mechanisms  of 
toxicity  are  discussed  in  the  Criteria 
Document  (U.S.  EPA.  1991),  these  are 
not  considered  to  be  as  well  understood 
as  COHb  hypoxia.  Intracellular  ejects  of 
CO  (U.S.  EPA,  1991.  pp.  9-22  to  9-31) 
have  been  associated  with  CO  toxicity. 
Preferential  binding  of  CO  to  myoglobin, 
cjlochrome  P-450,  and  cytochrome  c 
oxidase  has  been  studied  and  could  lead 
to  impairment  of  intracellular  oxygen 
transport  to  mitochondria.  However, 
mechanisms  of  toxicity  associated  with 
CO-induced  inhibition  of  these 
henraproteins  at  relevant  CO  levels  are 


not  well  understood  at  this  time  and 
will  require  further  research. 

Based  on  the  review  and  conclusions 
drawn  in  the  Criteria  Document  (U.S. 
EPA,  1991),  COHb  levels  provide  the 
most  useful  estimate  of  exogenous  CO 
exposures  and  serve  as  the  best 
biomarker  of  CO  toxicity  for  ambient- 
level  exposures  to  CO.  Thus,  COHb 
levels  are  used  as  the  indicator  of  health 
effects  and  to  identify  the  lowest  effects 
level  for  CO. 

2.  Cardiovascular  Effects 

The  best  documented  cardiovascular 
effects  of  CO  in  patients  with  chronic 
heart  disease  are  decreased  time  to  onset 


of  chest  pain  and  ST-segment 
depression  during  exercise  stress.  The 
commonly  accepted  criterion  of 
exercise-induced  myocardial  ischemia 
is  1  mm  or  greater  ST-segment 
depression.  The  ST  segment  is  a  portion 
of  the  electrocardiogram  (EGG), 
depression  of  which  is  an  indication  of 
insufficient  Oj  supply  to  heart  muscle 
tissue. 

Five  kev  studies  on  cardiovascular 
effects  of  CO  (Allred  et  al..  1989a.b, 
1991;  Kleinman  et  al.,  1989;  Adams  et 
al.,  1988;  Shepset  al..  1987;  Anderson 
et  al.,  1973)  have  provided  evidence  of 
the  potential  for  CO  to  enhance 
development  of  exercise-induced 
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produced  3.2  percent  COHb  (CO-Ox. 
pretest)  resulted  in  a  5.1  percent 
(p-0.01)  decrease  in  time  to  the  ST 
criterion,  and  5.6  percent  COHb  (CO- 
Ox,  pretest)  decreased  time  to  the  ST 
criterion  by  12.1  percent  (p<0.t)f;l) 
relative  to  clean  air  exposure. 
Combining  slopes  for  the  62  iiidividuals 
yielded  a  significant  (p<0.005) 
regression  which  indicates  that  there 
was  a  3.9  percent  decrease  in  time  to  ST 
criterion  for  every  1  percent  increase  in 
COHb.  Time  to  onset  of  angina  also  was 
reduced  in  the  same  subjects,  and 
regression  analysis  yielded  a  sij^jnificant 
relationship  (p<0.025).  Both  endpoints 
(time  to  angina  and  time  to  ST  change) 
were  highly  correlated. 

In  another  study  (Sheps  et  al.,  1987), 
30  ncnsmokers  with  ischemic  heart 
disease  (ages  38-75)  were  exercised 
during  exposure  to  100  ppm  CO  or  air 
using  a  3-day,  randomized  double  blind 
protocol.  Following  CO  exposure,  . 
average  COHb  levels  were  4.1  percent 
(CO-Ox),  representing  a  2.2  percRnt 
COHb  increase  from  the  initial  COHb 
level.  In  comparing  results  of  air- 
exposed  subjects  to  CO-exposed  subjects 
as  a  group,  no  statistically  significant 
differences  were  reported  in  time  to 
onset  of  angina,  maximal  exerci.se  time, 
maximal  ST-segment  depression,  or 
time  to  significant  ST-.segment 
depression.  Although  the  authors 
concluded  that  4.1  percent  COHb  did 
not  produce  clinically  significant  effects 
in  the  paired  subject  group.  3  of  30 
patients  did  experience  angina  on  CO- 
exposure  days  but  not  on  air-exposure 
days.  Further  analysis  of  the  30  person 
data  base  from  Sheps  et  al.  (1987)  of 
time  to  onset  of  angina  that  included 
these  three  patients  indicated  a 
statistisally-significant  decrease  for  CO' 
exposure  compared  to  air  exposure 
(Bissette  et  al.,  1986).  The  same  group 
of  researchers  (Adams  et  al.,  1988) 
exposed  30  subjects  with  obstructive 
coronary  artery  disease  to  either  air  or 
sufficient  CO  to  reach  COHb  levels  of 
5.9  percent  (CO-Ox),  representing  an 
average  inc;  f.ise  of  4.2  percent  COHb 
above  initial  COHb  levels.  As  in  the 
earlier  study,  several  patients 
experienced  angina  on  the  CO-exposure 
day  and  not  on  the  air-exposure  day  but 
never  the  reverse.  Results  of  this  study 
provide  statistically  significant  evidence 
that  exposure  to  CO  induces  earlier 
onset  of  angina  and  ventricular 
dysfunction  as  well  as  poorer  exercise 
performance  in  patients  with  ischemic 
heart  disease.  Although  the  Sheps  et  al. 
(1987)  and  Adams  et  al.  (1988)  studies 
did  not  observe  statistically-significant 
changes  in  time  to  onset  of  angina  using 
conventional  statistical  procedures. 


results  of  these  studies  are  not 
incompatible  with  the  rest  of  the  studies 
reporting  an  effect  of  CO  (U.S.  EPA. 
1991;  p.  10-32). 

A  separate  study  of  effects  of  CO     ■ 
exposure  was  conducted  with  26 
nonsmoking  male,  angina  patients 
(Kleinman  and  Whittenb'ergcr,  1985; 
Kleinman  et  al.,  1989).  One  hourof 
exposure  to  100  ppm  CO  raised  COHb 
levels  to  3.0  percent  (CO-Ox). 
representing  an  average  increase  of  1.5  - 
percent  COHb  over  initial  COHb  level. 
For  the  group,  CO  exposure  resulted  in 
a  decrease  in  time  to  on.set  ofangina  by 
6.9  percent  compared  to  clean  air 
exposure  (Kleinman  and  VVhittenberger, 
.1985).  This  was  a  .statistically- 
significant  difference  (p=0.03). 
Reanalysis,  necessitated  by  dropping 
two  subjects  due  to  inconsistent  medical 
records,  resulted  in  an  average  decrease 
of  5.9  percent  (p=0.046)  in  time  to  onset 
ofangina  for  CO  exposure  compared  to 
air  exposure  (Kleinman  et  al.,  1989).  For 
the  eight  patients  who  exhibited 
depression  in  the  ST  segment  of  EGG 
traces  during  exercise,  there  was  a 
decrease  of  10  percent  (p<0.036)  in  time 
to  onset  of  angina  and  a  decrease.of  19 
percent  (p<0.044)  in  time  toonset  of  ST- 
segment  depression. 

Allred  et  al.  (1989b,  1991)  discuss 
possible  reasons  for  some  differences  in 
results  of  the  above-cited  studies.  These 
studies  have  different  designs,  types  of 
exercise  tests,  inclusion  criteria  (e.^., 
patient  populations),  exposure 
conditions,  and  measurement  methods 
for  COHb.  Of  the  studies,  only  two 
(Allred  et  al.,  1989a,b,  1991;  Anderson 
et  al.,  1973)  investigate  more  than  a 
single  target  level  of  COHb,  and  of  those 
two,  only  Allrtid  et  al.  (1989a.b,  1991) 
demonstrate  a  dose-response  effect  of 
COHb  on  time  to  onset  of  angina. 
Different  measurement  methodologies 
for  COHb  also  may  accouYit  for  some  of 
the  discrepancies  between  studies.  As 
discussed  in  Section  V.C.I,  of  the  Staff 
Paper  (U.S.  EPA,  1992)  and  in  tl'e 
Criteria  Document  (US.  EPA.  1991.  pp. 
8-70  to  8-74),  only  Allred  et  al.     . 
(1989a,b.  1991)  used  both  the  '  .C  nnd 
CO-Ox  to  measure  COHb  and  icii-.Trd  the 
spread  of  COHb  values  to  be  much 
greater  for  the  CO-Ox  than  for  the  GC. 
Another  difference  in  the  studies  was  ' 
that  Allred  et  al.  (1989a,b,  1991)  used 
more  rigorous  subject  entry  criteria.  All 
subjects  were  male,  were  required  to 
have  stable  exertional  angina  and 
reproducible  exercise-induced  ST- 
segment  depression  and  angina,  and 
were  required  to  have  either  a  previous 
myocardial  infarction,  angiographic 
disease  or  a  positive  thallium  test. 

The  major  conclusion  which  can  be 
drawn  regarding  most  of  the  studies 
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discussed  above  is  that  all  show  a 
decrease  in  time  to  onset  ofangina  at 
postexposure  COHb  levels  ranging  from 
2.9  to  5.9  percent  (CO-<)x).  This 
represents  incremental  increases  of  1.5 
to  4.4  percent  COHb  from  preexposure 
baseline  levels.  Therefore,  there  are 
clearly  demonstrable  effects  of  low-level 
CO  exposure  in  patients  with  ischemic 
heart  disease  (U.S.  EPA,  1991,  pp.  10- 
34  to  10-35).  Across-study  comparison 
is  depicted  in  the  Criteria  Document 
(U.S.  EPA,  1991,  p.  10-33),  presented  as 
an  adaptation  from  Allred  et  al.  (1989b, 
1991),  and  suggests  reasonably  good 
consistency.  For  purposes  of 
comparison,  only  optical  methods  (CO- 
Ox)  were  used  to  avoid  confusion. 
The  adverse  nature  of  the  effects 
described  in  the  five  key  studies  is 
uncertain  due  to  the  range  of 
professional  judgments  on  the  clinical 
significance  of  small  performance 
decrements  produced  by  exercise  and 
CO  exposure.  Although  some  physicians 
may  not  be  greatly  concerned  about 
decrements  in  performance  occurring, 
around  3.0  percent  COHb  (CO-Ox). 
consistency  across  studies  of  response 
for  both  decrease  in  time  to  onset  of 
angina  and  ST-segment  depression 
suggest  that  the  effect  does  occur  and 
may  limit  the  activity  of  persons  with 
ischemic  heart  disease.  Hassan  (1990) 
indicates  that  58  percent  of  cardiologists 
believe  that  recurrent  exercise-induced 
angina  attacks  are  associated  with 
substantial  risk  of  precipitating 
myocardial  infarction,  fatal  arrhythmia, 
or  slight  but  cumulative  myocardial 
damage  (U.S.  EPA,  1991,  p.  10-35). 
Based  on  discussions  in  the  Criteria 
Document  (U.S.  EPA,  1991)  and  at  the 
April  30, 1991  and  March  5, 1992 
CASAC  meetings,  staff  recommended  in 
the  Staff  Paper  (U.S.  EPA,  1992,  p.  22) 
that  2.9  to  3.0  percent  COHb  (CO-Ox), 
representing  an  increase  above  initial 
COHb  of  1.5  to  2.2  percent  COHb,  be 
considered  a  level  of  potential  adversity 
for  individuals  at  risk. 

3.  Effect.'  on  Exercise  Capacity  and 
Oxygen  Uptake 

Maximal  oxygen  uptake  and  maximal 
exercise  capacity  are  direct  measures  of 
cardiovascular  capacity  and  can  provide 
insight  into  the  impact  of  CO  on  the 
cardiovascular  sy.stems  of  healthy 
individuals.  Although  decreases  in 
these  attributes  may  not  be  very  serious 
in  healthy  persons  for  CO  exposures 
typically  found  in  the  ambient  air,  they 
can  be  indicative  of  the  extent  to  which 
an  individual's  ability  to  function 
normally  may  be  affected  while 
engaging  in  activities  which  require 
high  levels  of  sustained  exercise. 


.  Numerous  researchers  have  studied 
the  effects  of  CO  on  oxygen  uptake  and 
exercise  performance  in  healthy 
individuals.  Several  investigators  (Klein 
et  al.,  1980:  Stewart  et  al..  1978;  Weiser 
et  al.,  1978;  Ekblom  and  Huot,  1972; 
Vogel  and  Gleser,  1972;  Pimay  et  al.. 
1971)  found  statistically-significant 
decreases  (3  to  23  percent)  in  maximal 
oxygen  uptake  under  conditions  of 
short-term  maximal  exercise  at  COHb 
levels  ranging  from  5  to  20  percent  (CO- 
Ox).  Horvath  et  al.  (1975)  found  that  the 
lowest  level  at  which  COHb  marginally 
influenced  maximal  oxygen  uptake 
(p<0.10)  was  about  4.3  percent  (CO-Ox); 
COHb  levels  of  3.3  percent  and  4.3 
percent  (CO-Ox)  reduced  work  time  to 
exhaustion  by  4.9  percent  and  7  percent, 
respectively.  Similar  results  were  found 
following  exhaustive  treadmill  exercise 
at  5  percent  COHb  (CO-Ox)  (Stewart  et 
al..  1978;  Klein  et  al.,  1980).  Short-tenn 
maximal  exercise  duration  has  been 
shown  to  be  reduced  by  3  to  38  percent 
at  COHb  levels  ranging  from  2.3  to  7 
percent  (CO-Ox)  (Horvath  et  al.,  1975; 
Drinkwater  et  al.,  1974;  Raven  et  al., 
1974a,b;  Weiser  et  al..  1978;  Ekblom  and 
Huot,  1972).  Since  CO  has  not  been 
shown  to  impair  submaximal  work 
capacity,  changes  in  short-term  maxima! 
exercise  should  be  of  concern  mainly  for 
competing  athletes  (U.S.  EPA,  1991,  p. 
10-73). 

4.  Central  Nervous  System  Effects 

A  variety  of  CNS  effects  has  been 
found  to  be  associated  with  CO 
exposures  which  result  in  COHb  levels 
of  5  to  20  percent  (CO-Ox).  These 
effects  include  changes  in  visual 
perception,  hearing,  motor  performance, 
sensorimotor  performance,  vigilance, 
and  other  measures  of  neurobehavioral 
performance. 

Of  the  behaviors  studied,  the  most 
sensitive  to  disruption  by  COHb  are 
those  that  require  sustained  attention  or 
sustained  performance.  For  example, 
the  group  of  studies  on  motor  and 
sensorimotor  performance,  which  have 
used  a  variety  of  measures  fe  g.,  fine 
motor  skills,  reaction  time,  and 
tracking),  offer  the  most  consistent 
evidence  for  effects  occurring  at  COHb 
levels  as  low  as  5  percent.  Although 
Winneke  (1974)  found  some  effects  on 
steadiness  and  precision  at  10  percent 
COHb  (CO-Ox),  several  other 
investigators  (Mihevic  et  al.,  1983; 
O'Donnell,  1971;  Seppanen  et  al.,  1977) 
reported  no  CO  effect  at  COHb  levels 
ranging  from  5.5  to  12.7  percent  (CO- 
Ox).  Reaction  time  was  unaffected  by 
COHb  levels  of  7  and  10  percent  (CO- 
Ox)  (Rummo  and  Sarlanis,  1974; 
Winneke,  1974),  and  the  pervasive 
finding  is  that  COHb  elevation  does  not 


affect  reaction  lime  for  COHb  levels  as 
high  as  20  percent  (CO-Ox)  (U.S.  EPA, 
1991,  p.  10-118).  Compensatory- 
tracking  was  not  significantly  affected 
by  COHb  levels  of  5.8  percent  (CO-Ox) 
(Gliner  et  al.,  1983)  or  by  levels  of  12  to 
13  percent  (CO-Ox)  (O'Donnell  et  al., 
1971);  however,  tracking  tasks  were 
significantly  affected  by  COHb  levels  of 
5  percent  (CO-Ox)  (Putz  et  al.,  1976; 
Putz,  1979).  Results  of  the  Putz  et  al. 
(1976)  study  were  confirmed  by 
Benignus  et  al.  (1987)  but  not  by 
Benignus  et  al.  (1990a)  when  attempting 
to  demonstrate  a  dose-effect  relationship 
using  the  same  experimental  design. 
Benignus  et  al.  (1990b)  discusses 
possible  reasons  for  high  variability 
between  studies,  and  the  Criteria 
Document  (U.S.  EPA.  1991,  p.  10-121) 
concludes  that  COHb  elevation 
produces  small  decrements  in  tracking 
that  are  sometimes  statistically 
significant.  Numerous  other  studies 
(Benignus  et  al.,  1977;  Bunnell  and 
Horvath.  1988;  Christensen  et  al..  1977; 
Harbin  et  al.,  1988;  Hudnell  and 
Benignus,  1989;  McFaffand,  1970.  1973; 
McFarland  et  al.,  1944;  Roche  et  al.. 
1981;  von  Post-Lingen.  1964)  provide 
additional  support  for  neurobehavioral 
effects  associated  with  COHb  levels 
above  5  percent. 

Even  though  new  information 
regarding  neurobehavioral  effects  of 
COHb  levels  in  the  range  of  5-20 
percent  (CO-Ox)  has  been  published 
during  the  past  decade,  conditions 
under  which  these  effects  occur  are 
poorly  understood  (U.S.  EPA,  1991,  p. 
10-143).  Because  neurobehavioral 
effects  have  not  yet  been  demonstrated 
at  COHb  levels  below  5  percent  (CO- 
Ox),  the  Staff  Paper  (U.S.  EPA,  1992,  p. 
24)  recommended  focussing  on  the 
cardiovascular  effects  which  have  been 
reported  at  lower  COHb  levels. 
Standards  which  protect  sensitive 
populations  from  adverse 
cardiovascular  effects  also  should 
provide  adequate  protection  against 
adverse  neurobehavioral  effects  of  CO 
occurring  in  the  exposed  population. 

5.  Developmental  Toxicity  Effects 

Developmental  toxicity  covers  a 
variety  of  effects  in  the  developing 
organism  including  fetal  death, 
structural  abnormalities,  altered  growth 
and  functional  deficits.  The  fetus  may 
be  particularly  vulnerable  to  the  toxic 
effects  of  CO  exposure  because  fetal 
development  often  occurs  at  or  near 
critical  tissue  oxygenation  levels 
(Longo,  1977).  The  COHb  levels  tend  to 
be  naturally  elevated  in  the  fetus  due  to 
differences  in  uptake  and  elimination  of 
CO  from  fetal  hemoglobin. 
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6.  Environmental  Factors,  Drugs,  and 
Other  Follutar  is 

Several  addi  tional  factors  have  been 
investigated  far  potential  interactions 
with  CO  that  r  lay  alter  health  effects. 
Among  the  mere  important  are  altitude, 
drugs,  coexpo!  ure  to  other  pollutants, 
and  heat  stress.  Altitude  is  a  matter  of 
concern  becau  >e  of  the  large 
populations  e>  posed  to  CO  while  living 
in  cities  above  1500  meters.  While  there 
are  some  data  o  support  the  possibility 
that  effects  of  inhaling  CO  and  effects  of 
high  altitude  n  lay  be  additive  (Cooper  et 
al.,  1985;  McD  magh  et  al..  1986), 
several  studies  even  at  2.000  m  to  4,500 
m  show  Httle  c  r  no  additivity  (McGrath, 
1988:  Horvath,  1988;  Horvath  and  Bedi, 
1989).  Most  ot  ler  studies  have  been 
conducted  at  C  O  levels  which  are  too 
high  to  be  of  rt  gulatory  use. 

There  is  evi(  ence  that  interactions  of 
drug  effects  wi  th  CO  toxicity  can  occur 
in  both  directii  )ns,  i.e.,  CO  toxicity  may 
be  enhanced  b  t  drug  use,  and  toxic  or 
other  effects  ol  drugs  may  be  altered  by 
CO  exposure.  i\.  recent  study  (Knisely  et 
al..  1989)  repoited  a  large  interaction  of 
CO  exposure  a  id  alcohol  in  mice, 
demonstrating  that  alcohol  doubled  the 
acute  toxicity  i  if  CO.  In  the  same  study, 


CO  exposure  in  combination  with 
administration  of  barbiturates  and  other 
psychoactive  drugs  produced  additive 
but  not  synergistic  effects.  Combined 
exposures  of  CO  and  other  pollutants 
have  been  investigated  primarily  using 
animal  subjects  with  only  a  few  human 
studies  being  published.  No  interaction 
was  observed  in  humans  for  CO  in 
combination  with  common  ambient  air 
pollutants  such  as  nitrogen  dioxide, 
ozone,  and  peroxyacetyl  nitrate  (Raven 
et  al.,  1974a,b;  Drinkwater  et  al.,  1974; 
Gliner  et  al.,  1975),  although  a  greater 
decrement  in  exercise  performance  was 
reported  in  these  studies  when  heat 
stress  was  combined  with  50  ppm  CO. 
The  Staff  Paper  (U.S.  EPA,  1992,  p. 
26)  recommended  that  information  on 
CO  in  combination  with  other  pollutant 
exposures  and  environmental  stresses 
be  treated  as  a  margin  of  safety 
consideration. 

C.  Populations  Potentially  at  Risk 

In  the  Administrator's  judgment,  the 
available  health  effects  data  identify 
individuals  with  angina  (e.g.,  history  of 
heart  disease)  as  the  group  at  greatest 
risk  from  low-level,  ambient  air 
exposures  to  CO.  Based  on  1989  data  of 
the  American  Heart  Association  (AHA, 
1989)  and  1990  information  from  the 
Department  of  Health  and  Human 
Services  (DHHS,  1990),  individuals  with 
both  diagnosed  and  undiagnosed 
ischemic  heart  disease  total 
approximately  10  to  11  million  or  about 
4.5  percent  of  the  U.S.  population.  As 
discussed  earlier,  concern  for  these 
individuals  is  due  to  the  fact  that  their 
condition  is  due  to  an  insufficient 
supply  of  oxygen  to  cardiac  tissue. 
Further  reduction  in  oxygen  reserve 
capacity  by  exposure  to  CO  increases 
the  probability  of  adverse  health  effects 
occurring. 

Several  other  groups  have  been 
identified  in  the  Criteria  Document 
(U.S.  EPA,  1991)  and  Staff  Paper  (U.S. 
EPA,  1992)  as  being  potentially  at  risk 
of  being  sensitive  to  CO  exposure.  These 
groups  include:  (1)  Persons  with 
cerebrovascular  disease,  (2)  those 
individuals  with  anemia  or  chronic 
obstructive  lung  disease,  and  (3)  fetuses 
and  young  infants.  In  addition,  visitors 
to  high  altitude  locations  may  be  more 
susceptible  due  to  lower  oxygen  content 
in  the  air,  and  those  persons  using  drugs 
or  alcohol  may  be  at  greater  risk  due  to 
the  interactive  health  effects  of  CO  with 
these  substances.  For  a  complete  list  of 
probable  risk  groups,  see  the  Criteria 
Document  (U.S.  EPA.  1991,  p.  12-1). 

For  many  of  the  groups  identified 
above,  there  is  little  or  no  experimental 
evidence  to  demonstrate  that  they  are  at 
increased  risk  of  CO-induced  health 


effects.  However,  it  is  reasonable  to 
expect  that  individuals  with  preexisting 
illness  (e.g.,  congestive  heart  failure, 
peripheral  vascular  or  cerebrovascular 
disease,  sickle-cell  anemia, 
hematological  disease,  chronic 
obstructive  lung  disease)  which  limit 
oxygen  absorption  or  oxygen  transport 
to  body  tissues  would  be  somewhat 
more  susceptible  to  hypoxic  (i.e., 
oxygen  stan-ation)  effects  of  CO  (pp.  12- 
1  and  12-2,  U.S.  EPA,  1991).  Since  no 
human  experimental  evidence  exists 
which  identifies  CO  effects  levels  for 
these  other  groups,  the  Administrator  is 
considering  the  possible  effects  of  CO 
on  these  groups  only  in  the 
determination  of  what  constitutes  an 
adequate  margin  of  safety. 

III.  Rationale  for  This  Decision 

This  decision  completes  the  EPA's 
review  of  health  effects  of  CO  assembled 
over  a  5-year  period  and  contained  in 
the  Criteria  Document  (U.S.  EPA. 
1991).^  This  review  includes  the 
evaluation  of  key  studies  published 
through  1990  incorporated  in  the 
Criteria  Document  (U.S.  EPA,  1991),  the 
Staff  Paper  (U.S.  EPA,  1992)  assessment 
of  most  relevant  information  contained 
in  the  Criteria  Document  (U.S.  EPA. 
1991),  and  the  advice  and 
recommendations  of  the  CASAC  as 
presented  both  in  the  discussion  of 
these  documents  at  public  meetings  and 
in  the  CASAC's  1991  (McClellan,  1991) 
and  1992  (McClellan,  1992)  "closure 
letters." 

A.  Carboxyhemoglobin  Levels  of 
Concern 

In  selecting  the  appropriate  level(s) 
and  averaging  time(s)  for  the  primary 
NAAQS  for  CO,  the  Administrator  must 
first  determine  the  COHb  levels  of 
concern  taking  into  account  a  large  and 
diverse  health  effects  data  base.  The 
scientific  quality  and  strength  of  health 
data  are  assessed  in  the  Criteria 
Document  (U.S.  EPA,  1991)  and  in  the 
Staff  Paper  (U.S.  EPA,  1992).  Based  on 
these  assessments,  judgments  are  made 
here  to  identify  those  studies  that  are 
most  useful  in  establishing  a  range  of 
COHb  levels  to  be  considered  in 
standard  setting.  In  addition,  the  more 
uncertain  or  less  quantifiable  evidence 
is  reviewed  to  determine  the  lower  end 
of  the  range  that  would  provide  an 
adequate  margin  of  safety  from  effects  of 
clear  concern.  Those  judgments  relevant 
to  the  establishment  of  an  appropriate 


-  As  previously  noted,  the  EPA  believes  that 
section  307((i)  does  not  require  rulemaking 
procedures  where  the  Administrator  concludes  that 
revision  of  an  existing  NAAQS  is  not  appropriate. 
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range  of  COHb  levels  are  summarized  in 
the  discussion  below. 

The  Administrator  judges  that 
cardiovascular  effects,  as  measured  by 
decreased  time  to  onset  of  angina  pain 
and  by  decreased  time  to  onset  of 
significant  ECG  ST-segment  depression, 
are  the  health  effects  of  greatest  concern, 
which  clearly  have  been  associated  with 
CO  exposures  at  levels  observed  in  the 
ambient  air.  Decrease  in  time  to  onset  of 
exercise-induced  angina  pain  is  well 
documented  in  studies  of  angina 
patients  whose  postexposure  COHb 
levels  have  been  raised  to  2.9-5.9 
percent  (CO-Ox),  which  represents 
incremental  increases  of  1.5  to  4.4 
percent  COHb  from  baseline  levels 
(Allrod  et  al.,  1989a,b.  1991;  Kleinman 
et  al.,  1989;  Adams  et  al.,  1988;  Sheps 
et  al,,  1987;  Anderson  et  al.,  1973).  Time 
to  onset  of  significant  ECG  ST-segment 
change,  which  is  indicative  of 
myocardial  ischemia  in  patients  with 
documented  coronary  artery  disease  and 
a  more  objective  indicator  of  ischemia 
than  angina  pain,  provides  supportive 
evidence  of  health  effects  occurring  as 
low  as  2.9-3.0  percent  COHb  (CO-Ox). 
In  light  of  the  above  data  and 
discussions  of  adverse  health 
consequences  in  the  Criteria  Document 
(U.S.  EPA,  1991.  p.  10-35)  and  Staff 
Paper  (U.S.  EPA,  1992,  p.  29).  at  the 
April  30,  1991  and  March  5, 1992 
CASAC  meetings,  and  in  the  July  17. 
1991  letter  to  the  Administrator  from 
the  CASAC  Chairman  (McClellan, 
1991),  the  Administrator  concludes  that 
CO  exposures  resulting  in  COHb  levels 
of  2.9-3.0  percent  (CO-Ox)  or  higher  in 
persons  with  heart  disease  have  the 
potential  to  increase  the  risk  of 
decreased  time  to  onset  of  angina  pain 
and  ST-segment  depression.  As  stated 
by  McClellan  (1991),  "Among  health 
professionals  there  is  a  range  of  views 
as  to  the  cHnical  significance  of  these 
changes  with  the  dominant  view  being 
that  the  changes  should  be  considered 
as  adverse  or  a  harbinger  of  adverse 
effects."  It  is  important  that  standards 
be  set  to  appropriately  reduce  the  risk 
of  ambient  exposures  which  produce 
COHb  levels  that  could  induce 5ut.h 
potentially  adverse  effects. 

Clinical  importance  of  cardiovascular 
effects  associated  with  exposures  to  CO 
resulting  in  COHb  levels  of  2  to  3 
percent  remains  less  certain.  One  recent 
study  (Alfred  et  al.,  1989a,b)  provides 
evidence  of  a  5.1  percent  decrease  in 
time  to  ST-segment  depression  at  2.0 
percent  COHb  when  using  the  GC  to 
measure  COHb  levels.  Although  it  is 
possible  that  there  is  no  threshold  for 
these  effects  even  at  lower  COHb  levels, 
the  health  significance  of  such  small 
changes  in  ST-segment  depression 


appears  to  be  relatively  trivial.  The 
Administrator,  therefore,  concludes  that 
results  suggesting  cardiovascular  effects 
in  angina  patients  when  COHb  levels 
are  between  2.0  and  2.9  percent  only  be 
considered  in  evaluating  v^hether  the 
current  CO  standards  provide  an 
adequate  margin  of  safety. 

B.  Margin  of  Safety 

There  are  several  factors  which  the 
Administrator  believes  should  be 
considered  in  evaluating  the  adequacy 
of  the  current  CO  NAAQS:  (a)  short- 
term  reduction  in  maximal  work 
capacity  has  been  measured  in  trained 
athletes  exposed  to  CO  sufficient  to 
produce  COHb  levels  as  low  as  2.3  to  7 
percent;  (b)  the  wide  range  of  human 
susceptibility  to  CO  exposures  and 
ethical  considerations  in  selecting 
subjects  for  experimental  purposes 
together  suggest  that  the  most  sensitive 
individuals  have  not  been  studied;  (c) 
animal  studies  of  developmental 
toxicity  and  human  studies  of  the  effects 
of  maternal  smoking  provide  evidence 
that  exposure  to  high  concentrations  of 
CO  can  be  detrimental  to  fetal 
development,  although  very  little  is 
known  about  the  effects  of  ambient  CO 
exposures  on  the  developing  fetus;  (d) 
though  little  is  known  about  effects  of 
CO  on  potentially  sensitive  populations 
other  than  those  with  ischemic  heart 
disease,  there  is  reason  for  concern 
about  visitors  to  high  altitudes, 
individuals  with  anemia  or  respiratory 
disease,  and  the  elderly;  (e)  impairment 
of  visual  perception,  sensorimotor 
performance,  vigilance  or  other  CNS 
effects  has  not  been  demonstrated  to  be 
caused  by  CO  concentrations  commonly 
found  in  the  ambient  air;  however, 
short-term  peak  CO  exposures  may  be 
responsible  for  impairments  which 
could  be  a  matter  of  concern  for 
complex  activities  such  as  '. -ving  a  car; 

(f)  limited  evidence  suggests  concern  for 
individuals  exposed  to  CO  concurrently 
with  drug  use  (e.g.,  alcohol)  during  heat 
stress,  or  coexposure  to  other  pollutants; 

(g)  large  uncertainties  remain  regarding 
modelling  COHb  formation  and 
estimating  human  exposure  to  CO 
which  could  lead  to  overestimation  or 
underestimation  of  COHb  levels  inlhe 
population  associated  with  attainment 
of  a  given  CO  NAAQS;  and  (h)  COHb 
measurements  made  using  the  CO-Ox 
may  not  reflect  COHb  levels  in  angina 
patients  studied,  thereby  creating 
uncertainty  in  establishing  a  lowest 
effects  level  for  CO. 

In  summary,  the  Administrator 
concludes  that  the  lowest  COHb  level  at 
which  adverse  effects  have  been 
demonstrated  in  persons  with  angina  is 
around  2.9-3.0  percent,  representing  an 


increase  of  1.5  percent  above  baseline 
when  using  the  CO-Ox  to  measure 
COHb.  These  data  serve  to  establish  the 
upper  end  of  the  range  of  COHb  levels 
of  concern.  Taking  into  account 
uncertainties  in  the  data,  the  less 
significant  health  endpoints,  and  less 
quantifiable  data  on  other  potentially 
sensitive  groups,  staff  recommends  that 
the  lower  end  of  the  range  be 
established  at  2.0  percent  COHb.  Below 
this  level,  the  potential  for  public  health 
risk  appears  to  be  small.  The 
Administrator,  therefore,  concludes  that 
results  suggesting  cardiovascular  effects 
in  angina  patients  when  COHb  levels 
are  between  2.0  and  2.9  percent  only  be 
considered  in  evaluating  whether  the 
current  CO  standards  provide  an 
adequate  margin  of  safety. 

C.  Relationship  Between  CO  Exposure 
and  COHb  Levels 

In  order  to  set  ambient  CO  standards 
based  on  an  assessment  of  health  effects 
at  various  COHb  levels,  it  is  necessary 
to  estimate  the  ambient  CO 
concentrations  that  are  likely  to  resuh  in 
COHb  levels  of  concern.  The  Criteria 
Document  (U.S.  EPA,  1991,  p.  9-21) 
concludes  that  the  best  ail  around 
model  for  predicting  COHb  levels  is  the 
Cobum,  Forsler,  Kane  (CFK)  differential 
equation  (Cobum  et  al.,  1965).  The  CFK 
model  estimates  COHb  levels  resulting 
from  exposure  to  CO  concentrations  as 
a  function  of  time  and  various 
physiological  and  environmental  factors 
(e.g..  blood  volume,  endogenous  CO 
production  rate,  ventilation  rate, 
altitude). 

Over  the  last  20  years,  modelers  have 
developed  and  evaluated  both  linear 
and  nonlinear  solution.^  to  the  CFK 
model.  The  linear  CFK  model  assumes 
that  02Hb  is  constant  and  does  not  vary 
with  COHb  level.  The  nonlinear  CFK 
model  incorporates  the  interdependence 
between  OiHb  and  COHb.  At  COHb 
levels  below  6  percent,  both  approaches 
give  estimates  that  are  within  0.5 
percent  COHb  (Smith,  1990).  While  the 
linear  CFK  model  is  easier  to  solve  and 
gives  approximately  the  same  COHb 
estimate  in  the  range  of  interest  (i.e..  1 
to  5  percent  COHb),  the  nonlinear 
solution  tends  to  be  more  accurate 
physiologically  (U.S.  EPA,  1992,  p.  12). 
With  the  assumption  of  a  linear 
relationship  between  02Hb  and  COHb, 
there  is  an  anal^lical  solution  to  the 
nonlinear  CFK  equation  (Muller  and 
Barton,  1987). 

The  Staff  Paper  (U.S.  EPA,  1992.  p. 
13)  provides  baseline  estimates  (i.e.. 
typical  physiological  parameters  are 
used)  of  COHb  levels  expected  to  be 
reached  by  nonsmokers  exposed  to 
various  constant  concentrations  of  CO 
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cardiovascular-disease  population 
would  experience  a  COHb  level  >  2.1 
percent  (U.S.  EPA,  1992.  p.  40).  A 
smaller  population  is  estimated  to 
exceed  higher  COHb  percentages. 

E.  Decision  on  the  Primary  Standards 

Based  on  this  assessment,  and 
considering  the  1985  review  of  similar 
CO  effects  and  effects  levels,  the 
Administrator  concludes  that  the 
evaluation  of  adequacy  of  the  current 
CO  standards  should  focus  on  reducing 
the  number  of  individuals  with 
cardiovascular  disease  from  being 
exposed  to  CO  levels  in  the  ambient  air 
that  would  result  in  COHb  levels  of  2.1 
percent  or  greater.  Standards  that 
protect  against  COHb  levels  at  the  lower 
end  of  the  range  should  provide  an 
adequate  margin  of  safety  against  effects 
of  uncertain  occurrence,  as  well  as  those 
of  clear  concern  that  have  been 
associated  with  COHb  levels  in  the 
upper-end  of  the  range. 

Based  on  the  exposure  analysis  results 
described  above,  the  Administrator 
concludes  that  relatively  few  people  of 
the  cardiovascular  sensitive  population 
group  analyzed  will  experience  COHb 
levels  >  2.1  percent  when  exposed  to  CO 
levels  in  the  absence  of  indoor  sources 
when  the  current  ambient  standards  are 
attained.  The  analysis  also  indicates, 
however,  that  certain  indoor  sources 
(e.g.,  passive  smoking,  gas  stove  usage) 
contribute  to  total  CO  exposure.  In 
addition,  other  indoor  CO  sources  such 
as  wood  stoves  and  fireplaces  also 
contribute  to  total  CO  exposure,  but 
they  were  not  explicitly  modeled. 
Although  these  sources  of  exposure  may 
be  of  concern  for  such  high  risk  groups 
as  individuals  with  cardiovascular 
disease,  pregnant  women,  and  their 
unborn  children,  the  contribution  of 
indoor  soures  cannot  be  effectively 
mitigated  by  'Ambient  air  quality 
standards. 

When  the  EPA  promulgated  CO 
primary  NAAQS  on  April  30, 1971  (36 
FR  8186).  two  averaging  times — 1-hr 
and  8-hr — were  selected.  The  8-hr 
standard  was  chosen  because  most 
individuals,  even  at  rest,  appear  to 
approach  equilibrium  levels  of  COHb 
after  8  hours  of  exposure.  In  addition 
the  8-hr  period  approximates  blocks  of 
time  for  which  people  are  often  exposed 
in  a  particular  location  or  activity  (e.g.. 
sleeping,  working)  and  provides  a  good 
indicator  for  tracking  continuous 
exposures  that  occur  during  any  24-hr 
period.  The  1-hr  standard  was  chosen 
because  a  1-hr  averaging  period 
provides  a  better  indicator  of  short-term 
health  effects  of  CO.  The  1-hr  standard 
provides  reasonable  protection  from 
effects  which  might  be  encountered 


from  very  short  duration  peak  (bolus) 
exposures  in  the  urban  environment. 
Review  of  current  scientific  information 
in  the  Criteria  Document  (U.S.  EPA. 

1991)  indicates  that  these  reasons  for 
choosing  averaging  times  for  the  CO 
standards  remain  valid  and  there  are  no 
compelling  arguments  for  selecting  new 
or  different  averaging  times.  The 
Administrator  also  considered  and 
concurs  with  the  staff  recommendations 
contained  in  the  Staff  Paper  (U.S.  EPA. 

1992)  that  both  averaging  times  be 
retained  for  primary  CO  standards. 

For  the  above  reasons,  the 
Administrator  determines  under  section 
109(d)(1)  that  revi.sions  of  the  current  1- 
hr  (35  ppm)  and  8-hr  (9  ppm)  primary 
standards  for  CO  are  not  appropriate  at 
this  time.  As  discussed  more  fully 
above,  this  determination  is  based  on 
and  completes  the  EPA's  review  of  the 
health  effects  information  contained  in 
the  final  Criteria  Document  (U.S.  EPA. 
1991).  the  assessment  in  the  final  Staff 
Paper  (U.S.  EPA,  1992).  and  comments 
made  by  the  CASAC  (McClellan,  1991. 
1992). 

IV.  Final  Decision  Not  To  Revise  the 
Standards 

The  EPA  has  completed  its  review 
and  revision  of  the  air  quality  criteria 
document  concerning  the  national 
primary  and  secondary  air  quality 
standards  for  CO  and  has  made  a  final 
decision  pursuant  to  CAA  section 
109(d)(1)  that  no  revision  of  the 
standards  for  CO  is  appropriate.  This 
decision  is  n  final  Agency  action  based 
on  a  determination  of  nationwide  scope 
and  effect.  It  is.  therefore,  subject  to 
judicial  review  under  CAA  section 
307(b)  exclusively  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Cohmbia 
Circuit.  Any  petition  for  judit  i  ,1  review 
of  this  final  action  must  be  filed  within 
sixty  days  after  August  1, 1994. 

V.  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12866  1 58  FR 
51.735  (October  4. 1993)],  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and.  therefore, 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
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Slate,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  materially  altur  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Prtisident's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  OMB  has  notified  thp 
EPA  that  this  action  is  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  For  this  reason, 
this  action  was  submitted  to  the  OMB 
for  review.  Changes  made  in  response  to 
the  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq..  the  EPA 
must  prepare  initial  and  final  regulatory 
flexibility  analyses  assessing  the  impact 
of  certain  decisions  on  small  entities. 
Tliese  requirements  are  inapplicable  to 
rules  or  other  actions  for  which  the  EPA 
is  not  required  by  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  551  et 
.seq..  or  other  law  to  publish  a  notice  of 
proposed  rulemaking  |(5  U.S.C.  603(a). 
604(a)l.  Under  section  307(d)  of  the  Act. 
as  the  EPA  interprets  it.  neither  the  APA 
nor  the  Act  requires  rulemaking 
procedures  where  the  Agency  decides  to 
retain  existing  NAAQS  without  change. 
Accordingly,  the  EPA  has  determined 
that  the  impact  assessment  requirements 
of  the  RFA  are  inapplicable  to  this  final 
decision. 

VI.  Other  Reviews 

This  decision  was  submitted  to  the 
OMB  for  review.  Comments  from  the 
OMB  and  the  EPA's  responses  to  these 
comments  are  available  for  public 
inspection  at  the  EPA's  Air  and 
Radiation  Docket  Information  Center 
(Docket  No.  A-93-05).  South 
Conference  Center,  Room  4.  Waterside 
Mall.  401  M  Street.  S.W..  Washington. 
DC. 

List  of  Subjects  in  40  CFR  Part  50 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Ozone.  Sulfur  oxides.  Particulate  matter. 
Nitrogen  dioxide.  Lead. 


DatJ.'d:  Inly  15,  ia94. 
Carol  M.  Drowner, 

Administrator 
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40  CFR  Part  799 
[OPPTS-42168.  FRL  4642-3] 

Testing  Consent  Order  For  Bisphenol 
A  Diglycidyl  Ether 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Consent  Agreement  and 
Order;  Final  rule. 

SUMMARY:  EPA  has  issued  a  Testing 
Consent  Order  that  incorporates  an 
Enforceable  Consent  Agreement  (ECA) 
pursuant  to  the  Toxic  Substances 
Control  Act  (TSCA).  with  the  Dow 
Chemical  Company.  Shell  Oil  Company, 
and  Ciba-Geigy  Corporation,  (the 
Companies)  who  have  agreed  to  perform 
certain  health  effects  tests  and  an 
exposure  evaluation  test  with  bisphenol 
A  diglycidyl  ether  (DGEBPA;  CAS  No. 
1675-543).  This  document  summarizes 
the  ECA,  amends  40  CFR  799.5000  by 
adding  DGEBPA  to  the  list  of  chemical 
substances  and  mixtures  subject  to 
ECAs  and  deletes  DCEBPA  from  the 
proposed  test  rule  for  the  category 
glycido!  and  its  derivatives. 
Accordingly,  the  export  notification 
requirements  of  40  CFR  part  707  apply 
to  DGEBPA. 

EFFECTIVE  DATE:  August  1.  1994. 
FOR  FURTHER  INFORMA^nON  CONTACT: 
Susan  Hazen.  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics.  Rm. 
E-543B,  401  M  St.,  SW.,  Washington, 
DC  20460,  (202)  554-1404.  TDD  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
document  amends  40  CFR  799.5000  by 
adding  DGEBPA  to  the  list  of  chemical 
substances  and  mixtures  subject  to 
ECAs  and  export  notification 
requirements. 


I.  Regulatory  History 

A.  ITC  Designation 

In  its  Third  Report  to  the 
Administrator  of  the  Environmental 
Protection  Agency,  published  in  the* 
Federal  Register  on  October  30. 1978 
(43  FR  50630),  the  Interagency  Testing 
Committee  (ITC)  designated  the  category 
of 'glycidol  and  its  derivatives"  for 
priority  consideration  for  health  effects 
testing  in  the  following  areas: 
mutagenicity,  carcinogenicity,  and  other 
adverse  health  effects,  with  particular 
emphasis  on  the  reproductive  system. 
Epidemiology  studies  were  also 
recommended.  The  rationale  for  the 
orij^ir.ai  designation  is  discussed  in  the 
Federal  Register  of  October  30, 1978  (43 
FR  50630).  This  chemical  category  was 
defined  by  the  ITC  as  all  substances  of 
the  general  formula: 

O 
/      \ 
R-0-CH,CH-CH, 

where  R  is  a  hydrogen  atom  or  any 
alkyl.  aryl,  or  ac^l  group.  R  is 
unrestricted  as  to  the  number  and  type 
of  substitutes  it  may  carry. 

Ill  evaluating  the  testing  needs  for 
glycidyls,  EPA  considered  all  relevant 
information,  including  the  following: 
information  presented  in  the  ITC's 
report;  information  regarding 
production  volume,  use,  exposure,  and 
relea.se  reported  by  manufacturers  of 
glycidyls  under  the  TSCA  section  8(a) 
Preliminary  Assessment  Information 
Rule  (40  CFR  part  712);  health  and 
safety  studies  submitted  under  TSCA 
section  8(d)  Health  and  Safety  Reporting 
Rule  (40  CFR  part  716)  for  glycidyls; 
and  published  and  unpublished 
information  available  to  EPA.  On 
December  30. 1983,  EPA  published  an 
advanced  notice  of  proposed 
rulemaking  (ANPR)  in  the  Federal 
Register  (48  FR  57562)  to  require  testing 
glycidyls  under  section  4(a)  of  TSCA. 

EPA  evaluated  and  responded  to 
public  comments  on  the  ANPK  in  a 
document  (Ref.  1),  entitled  •'Suiport 
Document  for  Glycidol  and  its 
Derivatives:  Responses  to  Public 
Comments  on  the  Advance  Notice  of 
Proposed  Rulemaking"  (December, 
1989). 

In  addition.  EPA  developed  a 
teciinical  support  document  for  glycidol 
and  its  derivatives  (Ref.  2).  This 
document  includes  data  on  the  identity 
and  chemical/physical  properties  of  the 
substances  contained  in  this  chemical 
category-,  as  well  as  information  on  the 
production,  uses,  chemical  fate,  human 
exposure,  and  health  effects  for  these 
substances.  Subsequently,  EPA 
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negotiations  for  the  development  of 
ECAs  on  the  chemicals  selected. 

On  March  30, 1993,  EPA  published  a 
Federal  Register  notice  (58  FR  16669) 
announcing  candidates  selected  for  ECA 
negotiations  and  requesting  that 
interested  parties  identify  themselves  to 
EPA.  One  of  the  glycidyls,  DGEBPA. 
was  selected.  The  notice  established 
EPA's  priority  for  initiating  negotiations 
on  the  chemicals  selected,  and  DGEBPA 
was  among  the  chemicals  assigned  a 
high  priority.  The  notice  announced 
tentative  dates  for  starting  negotiations 
on  DGEBPA  and  the  other  hi^-priority 
chemicals. 

The  Dow  Chemical  Company,  Shell 
Oil  Company,  and  Ciba-Geigy 
Corporation  identified  themselves 
through  their  agent,  SPI,  as  interested 
parties.  On  May  18, 1993,  EPA  held  a 
public  meeting  attended  by 
representatives  of  interested  parties.  At 
the  public  meeting,  SPI,  on  behalf  of  its 
member  companies,  presented  a 
proposed  testing  plan  and  provided  test 
protocols  (Ref.  5)  which  would 
ciiaracterize  the  potential  of  DGEBPA 
for  oncogenicity,  neurotoxicity,  male 
reproductive  toxicity,  and  mutagenicity. 
In  addition,  SPI  offered  to  undertake  a 
glove  permeability  study  and  to 
implement  a  product  stewardship 
program  as  a  means  of  assessing  and 
reducing  worker  exposure  to  DGEBPA. 
EPA  also  made  available  its  draft 
proposal  for  testing  on  DGEBPA. 

On  June  1. 1993,  EPA  requested 
additional  information  from  SPI  to  be 
used  in  conjunction  with  evaluating  the 
testing  plan  (Ref  6).  In  response  to 
EPA's  request,  SPI  submitted 
information  (Refs.  7  through  15)  and 
requested  an  opportunity  to  meet  with 
EPA  again. 

On  June  29. 1993,  EPA  convened  a 
second  public  meeting  attended  by 
representatives  of  interested  parties.  At 
the  public  meeting.  SPI,  on  behalf  of  its 
member  companies,  presented  a  testing 
proposal  and  test  protocols  (Ref  16). 
Protocols  were  presented  for  a  2-year 
bioassay,  a  subchronic  stucy  (with 
satellite  studies  for  testing  for 
reproductive  toxicity,  neurotoxicity,  and 
mutagenicity):  all  studies  would  be 
conducted  via  the  dermal  route  of 
exposure.  In  addition,  SPI  reiterated  its 
offer  to  perform  a  glove  permeability 
study  and  implement  a  product 
stewardship  program  for  DGEBPA. 

EPA  proposed  that  all  testing  of 
DGEBPA  be  conducted  via  the  oral  route 
of  administration.  After  consideration  of 
SPI's  proposed  testing  plan  and  review 
of  new  information  (Refs.  17, 18  and  19) 
submitted  to  EPA  by  SPI,  EPA  has 
determined  that  testing  via  the  dermal 
route  of  exposure  is  consistent  with 


DGEBPA's  physical  properties  and  the   . 
typical  route  of  human  exposure  to 
DGEBPA,  that  significant  systemic 
absorption  occurs  when  DGEBPA  is 
applied  dermally.  and  that  a  higher 
percentage  of  parent  compound  will  be 
absorbed  if  administered  dermally  than 
if  given  orally  and  extensively 
hydrolyzed  at  acid  pH  of  the  stomach. 
For  these  reasons,  testing  via  the  dermal 
route  of  exposure  is  appropriate. 

EPA  proposed  testing  DGEBPA  for 
developmental  toxicity.  After 
considering  new  information  presented 
to  EPA  by  SPI  (Refs.  20,  21  and  22).  EPA 
has  determined  that  sufficient 
information  already  exists  to  evaluate 
the  potential  for  developmental  toxicity 
from  exposure  to  DGEBPA.  For  this 
reason,  further  tests  are  not  needed  at 
this  time. 

EPA  proposed  testing  DGEBPA  for 
mutagenicity'.  After  consideration  of 
SPI's  proposed  testing  plan  and  new 
information  presented  to  EPA  by  SPI 
(Ref  7),  EPA  has  determined  that  for 
many  of  the  tests  proposed,  information 
has  already  been  developed;  thus  these 
tests  are  no  longer  necessar\'. 

The  Companies  have  agreed  to 
perform  testing  for  oncogenicity, 
subchronic  toxicity,  reproductive 
toxicity,  and  neurotoxicity,  and  glove 
permeability  by  specified  dates 
according  to  test  standards  described 
below.  In  addition,  the  Companies  are 
voluntarily  developing  and 
implementing  a  DGEBPA  product 
stewardship  program  (PSP)  that 
includes  the  following  primary 
elements:  application  and 
communication  of  health  and  safety 
data;  new.  data  development;  pollution 
prevention,  waste  minimization,  and 
other  exposure  reduction  actions;  and 
continuous  improvement  in 
measurement  and  reporting  activities. 
EPA  believes  that  this  PSP  makes 
significant  progress  toward  reducing  the 
potential  risk  of  injury  to  heahh  and  the 
environment  posed  by  exposure  to 
DGEBPA.  The  results  of  the  testing 
program  in  the  DGEBPA  ECA  are 
expected  to  aid  in  the  periodic  EPA  and 
industry  evaluation  of  the  PSP  to 
determine  its  adequacy  and 
effectiveness. 


'Specifically.  Hl'A  propost^d  the  salmonella 
typhimunum,  reverse  mvitalion  assay,  detection  of 
gene  mutations  in  somatic  cells  in  culture,  sex 
linked  recessive  lethal  test  in  dwsophila. 
melanogaster,  a  mouse  specific-locus  assay  or 
mouse  biochemical  speciilc  assay,  in  vitro 
maiiunalisn  cytogenetics  assay,  in  vivo  manuiialian 
cytogenetics  assay,  rodent  dominant  lethal  assay, 
and  a  rodent  herjtiiblo  translocation  assay  for 
DGEBPA, 
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II.  Production,  Use,  and  Exposure 

DGEBPA  and  other  glycidyl 
derivatives  are  produced  by  reacting 
epichiorohydrin  with  a  compound 
having  one  or  more  active  hydrogen 
atoms,  followed  by 

dehydrohalogenation  (Ref  23).  On  the 
basis  of  the  Inventory  Update  Rule  (40 
CFR  part  710.  subpart  B)  or  from  other 
sources.  EPA  estimatesannua! 
production  volume  for  DGEBPA  to'be 
approximately  400  million  pounds.(Ref 
5).  The  production  volume  of  DGEEPA. 
represents  greater  than  95  percent  of  the 
total  volume  of  production  for  the  entire 
category  of  glycidol  and  its  derivatives. 

The  u.ses  Tor  all  glycidyls  are  listed  in 
the  technical  support  document 
developed  cfter  the  ANPR  was 
published  (Ref  Z),  Primarily.  DGEBPA 
is  the  principal  component  in  epoxy 
resins.  Other  glycidyl  compounds  are 


used  as  reactive  diluents.  Resins  which 
are  then  reacted  with  curing  agents  to 
yield  high  performance  thennosetting 
plastics,  used  in  a  large  variety  of 
application  such  as  strong  adhesives  or 
coatings. 

Glycidol  and  its  esters  and  ethers  are 
produced  within  "closed  svstems" 
(Refs,  24  and  25);  however^  EPA 
believes  that  some  worker  exposure  may 
occur  during  this  produclion  process, 
due" to  intermittent  high-level  exposui^s 
during  maintenance  operations,  or 
resuhing  from  spills  or  leaks  frcm  the 
"closed  systems." 

Tn  addition,  workers  may  be  exposed 
by  the  dermal  and  inhalation  routes  to 
glycidyl  derivatives  during  the 
processing  of  glycidyl  ethers  and  esters 
for  various  uses,  particularly  since  t.htse 
processes  are  generally  conducted  in  an 
open  system  .{Ref  24).  The  National 


Institute  for  Occupational  Safety  and 
Health  (NIOSH)  has  csti.nr.ted  the 
number  of  workers  potentially  e.rposed 
to  glycidol  and  its  derivatives,  and  these 
e.-?t!mates  c?ppear  in  an  exposure  .support 
document  prepared  for  the-  prc'po.<;ed 
rulemaking  (Ref  24).  NIOSH  has 
estimated  that  36,697  workers  in  the 
United  States  are  potentially  exposed  to 
glycidol.  that  52.f;.13  workurs  may  be 
exposed  to  g'ycidy!  ethers,  and  that 
42,469  workers  may  be  exposed  to 
glycidyl  esters.  Furthermore,  recent 
estimates  su«^est  that  up  to  3  million 
peoplfrjn  the  United  Slates  may  be 
exposed  to  DGEBPA  through  the 
consumer  and  commercial  use  of  epoxy 
resins  (Ref  2')), 

III.  Testing  Frcgram 

The  Companies  have  agreed  to 
complete  the  follouing  testing: 


Table  1.— Testing  Required  For  DGEBPA 


Deseripllon  of  Tests 

-    _ 

Test  Standard  (40  CFR  citation) 

Deadline  tor  Final 
Reports  Months' 

Final  Report 
Date'' 

2-year  Bioassay  ;; 

798.3320  as  amended  (.appendix  1) 
798.2250  as  r.rnendad  (Appendix  II) 
798.6C50  as  amended  (Appendix  Id) 
798.6200  as  amended  (Appendix  III) 
798.6400  as  amended  (Appendix  IM) 
798.6050  as  amended  (Appendix  IV) 
798.6200  as  amended  (Appendix  IV) 
798.6400  as  a.mended  (Appendix  IV) 
798.4700  as  amended  (Appendix  V) 
ASTM  as  amended  (Appendix  VI) 

53 

21 

21 

21 

21 

12^ 

12« 

12* 

21 

12 

8 
3 
3 

Subchronic  Toxicity  Study 

Functional  Observation  Battery:  subchronic 

Motor  Activity  Test:  subchronic .-.  . 

Neuropathology:  subchronic 

o 
3 

Functional  Observation  Battery:  acute^ = 

Motor  Activity  Test:  acute^ "' 

NeuropattTology  Test:  acute^  ....: 

Reproductive  Toxicity  Test 

1 

3 

1 

Glove  Permeability  Test  

'  Numt)er  of  nwnfhs  after  the  effective  date  of  the  Consent  Order. 
J  Interim  repcfts  are  required  every  6  months  from  the  effective  date  until  the  final  report  is  submitted.  This  column  shows  the  numt«r  of  -n- 
tenm  reports  required  for  each  test. 

3  If  the  Agency  determines  that  the  results  of  the  subchronic  study  are  not  negative,  then  this  required  testing  must  be  performed 
o  '  V*^"^^  indicates  that  reporting  deadline,  in  months,  calculated  from  t!-«  date  of  notification  of  the  test  sponsor  by  certified  letter  or  Ft^cRAL 
HBGiSTER  nctice.  that  the  Agency  has  determined  that  this  required  testing  must  be  performed 
-^  If  the  Agency  determines  that  the  results  of  the  subchronic  study  are  not  negative,  tr,en  this  requi-ed  testing  must  be  performed 

"  Figure  indicates  that  reporting  deadline,  in  months,  calculated  from  the  date  of  nor.(>cation  of  the  test  sponsor  by  certiiied  len*=f 
REGISTER  notice,  that  the  Agency  has  determined  that  this  required  testing  must  be  performed. 

^  If  the  Agency  determines  that  the  results  of  the  subchronic  study  are  not  negative,  thsn  this  required  testing  must  t>e  performed 

«  Figure  indicates  that  reporting  deadline,  in  months,  calculated  from  the  date  of  notification  of  the  test  sponsor  by  certified  !ef e 
REGISTER  notice,  that  the  Agency  has  determined  that  this  required  testing  must  be  performed 


or  Federal 


!ier  or  Federal 


IV.  Export  Notification 

The  issuance  of  the  ECA  and  Order 
subjects  any  persons  who  export  or 
intend  to  export  the  chemical  substance. 
DGEBPA  (CAS  No.  1675-54-3).  of  any 
purity,  to  the  export  notification 
requirements  of  section  12(h)  of  TSC\ 
and  the  regulations  promulgated 
pursuant  to  it  at  40  CFR  part  707.  The 
listing  of  the  chemical  substance  or 
mixture  at  40  CFR  799.5000  serves  as  a 
notification  to  persons  who  intend  to 
export  such  chemical  substance  or 
mixture  that  the  .substance  or  mixture  is 
the  subject  of  an  ECA  and  Order  and  40 
CFR  part  707  applies. 


V.  Deletion  from  Proposed  Rule 

EPA  and  the  Companies  have  agreed 
that  the  DGEBPA  testing  requirements 
in  the  proposed  rule  will  be  met  by 
implementing  the  ECA  and  Order,  and 
the  issuance  of  the  ECA  and  Order  by 
EPA  constitutes  final  EPA  action  for 
purposes  of  5  U.S.C.  704.  Therefore,  the 
proposed  testing  rule  of  DGEBPA.  in  the 
proposed  test  rule  for  the  category 
glycidol  and  its  derivatives,  published 
at  56  FR  57144.  November  7.  1991.  will 
not  be  adopted  as  final. 

VI.  Public  Record 

A.  Supporting  Documentation 

EPA  has  established  a  record  for  this 
ECA  and  Order,  under  docket  number 
OPPTS-42168.  which  is  available  for 


inspection  Monday  throuLih  FriduV, 
e.xcludir.g  legal  holidays,  in  the  TSCA 
Nonconfidential  Information  Center.  NE 
B607  401  M  St..  SvV..  Washingtcn.  DC. 
20460.  from  1  p.m.  to  4  p.m. 
Information  claimed  as  Cor.fidentin! 
Business  Information  (CBI)  while  a  part 
of  the  record,  is  not  available  for  public 
review.  This  record  contains  the  basic 
information  considered  in  developing 
this  ECA  and  Order  and  includes  the 
following  information: 

(1)  Testing  Consent  Order  for 
DGEBPA.  with  incorporated  Enforceable 
Consent  Agreement  and  associated 
testing  protocols  attached  as 
appendices. 

(2)  Federal  Register  notices  pertaining 
to  this  notice  and  the  Testing  Consent 
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Order  incorporating  the  EGA  consisting 
of: 

(a)  Notice 
Glycidol  and 
7, 1991.  56  FR 

(b)  Notice 
initiate  negotiations 
testing  consen 
1992,  57  FR  31 714) 

(3)  Communpcat 

(a)  Written 

(b)  Contact 
summaries. 

(c)  Meeting 

(4)  Reports 
unpublished 

B.  References 


of  Proposed  Rulemaking  for 
i  s  Derivatives.  (November 

57144). 
ar  nouncing  opportunity  to 
for  TSCA  section  4 
agreements  (July  17, 

). 

ions  consisting  of: 
letters, 
r  'ports  of  telephone 

!  ummaries. 
published  and 
factual  materials. 


Rues 


Res  ;)oi 


Rues 
;  Docun  ent 


ippo  t 


(l)USEPA 
Agency.  Test 
"Support 
Derivatives 
Advance  Notice 
(December.  198^) 

(2)  Syracuse 
Final  Technical 
and  its  Derivativ^es 

(3)  USEPA.  U 
Agency.  Test 
"Support 
Derivatives:  Rev 
Effects  Data. 

(4)  USEPA.  U 
Agency.  Chemical 
Branch.  "Su 
its  Derivatives: 
the  Proposed 
diglycidyl  ether 

(5)  The  Soci 
Inc.  "DGEBPA 
Agreement 

(6)  USEPA.  U 
Agency.  "Di; 
Review  of  Testi 
Keith  J.  Cronin 
the  Plastics 

(7)Puilin. 
Chemical  Compi 
Mutagenicity 
Epoxy  Compou 

(8)'Bently,et 
A  diglycidyl 
cytosolic  and  m 
liver  and  skin:  ii 
epoxycyclopent 
the  covalont  binji 
Carcinoi^enesis, 
1989. 

(9)  Magdalou. 
Epoxycycloalka 
of  Microsomal 
Hydrolases  in 
Pharmacology 
2722. 1988. 


Environmental  Protection 
Development  Branch. 
Docur^ent  for  Glycidol  and  its 

nses  to  Comments  on  the 
of  Proposed  Rulemaking." 


iet  ? 


:  t)  J 


.  Ter7 


rTeit 
rds 

:il., 
eth  jr 


CAS  Number 


4675-54-3 


R  ssearch  Corporation.  "Draft 
Support  Document:  Glvcidol 
(November  11. 1986). 
Environmental  Protection 
Development  Branch, 
for  Glycidol  and  its 
ew  of  Available  Health 
(qctober,  1987). 

Environmental  Protection 
Testing  and  information 
Document  for  Glycidol  and 
Responses  to  Comments  on 
Ri^emaking;  Bisphenol  A 
(September,  1993). 
of  the  Plastics  Industry, 
^forceable  Consent 
Pres4ntation.  ■  (May  18, 1993). 

Environmental  Protection 
glyc|dyl  ether  of  Bisphenol  A. 
f*roposal,"  letter  from 
Lynn  R.  Harris  (Society  of 
Industry  Inc.).  (June.  1993). 
G.\Report  to  the  Dow 
i^ny  erttitled:  "Integrated 
ng  Program  on  Several 
s."  (December  28, 1977). 
"Hydrolysis  of  bisphenol 
by  efKJxide  hydrolases  in 
crosomal  fractions  of  mouse 
hibition  by  bis 
lether  and  the  effects  upon 
ing  to  mouse  skin  DNA." 
I'd.  10.  no.  2  pp.  321-327, 


I- 


and  Hammock.  B.  "1.2 
I  les:  Substrates  and  Inhibitors 
Cytosolic  Epoxide 
V|Duse  Liver."'  Biochemical 
37.  no.  14,pp.  2717- 


>ol. 


(10)  DiGiovanni. ).  "Multistage 
Carcinogenesis  in  Mouse  Skin." 
Pharmacology  Therapeutics,  vol.  54,  pp.  63- 
128, 1992 

(11)  Li.  D..  and  Randerath.  K.  "Strain 
differences  of  I-compounds  in  relation  to 
organ  sites  of  spontaneous  tumorigenesis  and 
non-neoplastic  renal  diseases  in  mice." 
Carcinogenesis,  vol.  11.  no.  2  pp.  251-255. 
1990. 

(12)  Rao.  et  al.  "Mouse  Strains  for 
Chemical  Carcinogenicity  Studies:  Overview 
of  Workshop."  Fundamental  and  Applied 
Toxicology,  vol.  10.  pp.  385-394, 1988. 

(13)  USEPA.  U.S.  Environmental 
Protection  Agency.  Summary  of:  "Workshop 
on  Carcinogenesis  Bioassay  via  the  Dermal 
Route."  (April  29,  1987). 

(14)  USEPA.  U.S.  Environmental 
Protection  Agency.  Summary  of:  "Second 
EPA  Workshop  on  Carcinogenesis  via  the 
Dermal  Route."  (May  18, 1988). 

(15)  USEPA.  U.S.  Environmental 
Protection  Agency.  Office  of  Pesticides  and 
Toxic  Substances.  Atlas  of  Dermal  Lesions 
(August.  1990). 

(16)  The  Society  of  the  Plastics  Industry, 
Inc.  "DGEBPA  Enforceable  Consent 
Agreement  Presentation."  (June  29,  1993). 

(17)  Nolan,  R.,  and  Unger,  L.  Report  to  the 
Dow  Chemical  Company  entitled: 
"Diglycidyl  Ether  of  Bisphenol  A  (DGEBPA): 
Fate  in  Male  Fischer  344  Rats  (Probe). ' 
(December  15, 1981). 

(18)  Climie,  et  al.  "Metabolism  of  the 
epoxy  resin  component  2,2-bis|4-(2.3- 
epoxypropoxy)pnenyl|propane,  the 
diglycidyl  ether  of  bisphenol  A  (DGEBPA)  in 
the  mouse."  Part  1  "A  comparison  of  the  fate 
of  a  single  oral  dose  of  14C-DGEBPA." 
Xenobiotica,  vol.  11.  no. 6,  pps  391-300. 
1981. 

(19)  Climie.  et  al.  "Metabolism  of  the 
epoxy  resin  component  2,2-bisl4-(2,3- 
ep>oxvpropoxy)phenvllpropane,  the 
diglycidyl  ether  of  bisphenol  A  (DGEBPA)  in 
the  mouse."  Part  II  -  "Identification  of 
metatK)lites  in  urine  and  faeces  following  a 
single  oral  dose  of  14C-DGEBPA." 
Xenobiotica.  voLll,  no.6.  pps  401-424, 1981. 

(20)  Smith,  et  al.  Report  to  Ciba-Geigy  Ltd.. 
entitled:  "A  Study  of  the  Effect  of  TK  10490 
on  the  Pregnancy  of  the  Rat."  (July  19, 1988). 

(21)  Smith,  et  al.  Report  to  Ciba-Geigv  Ltd., 
entitled:  "A  Study  of  the  Effect  of  TK  10490 
on  the  Pregnancy  of  the  Rabbit."  (July  19. 
1988). 

(22)  Smith,  et  al.  Report  to  Ciba-Geigy  Ltd., 
entitled:  "A  Study  of  the  Effect  of  TK  10490 
on  Reproductive  Function  of  One  Generation 
in  the  Rat."  (February  2. 1989). 

(23)  Lee,  H.,  and  Neville.  K.  "Epoxy 
Resins."  In:  Encyclopedia  of  Polymer  Science 
and  Technology,  vol.  6.  N.M.  Bikales.  and  J. 
Conrad,  eds.  New  York,  NY:  Interscience 
Publishers,  pp.  20»-271.  (1967). 


(24)  JRB  Associates.  "TSCA  Section  4 
Human  Exposure  Assessment:  Glycidol  and 
its  Derivatives  (Final  Report)."  (February  4. 
1982). 

(25)  Versar,  Inc.  "Consumer  Exposure  to 
the  Glycidols  (Draft  Final  Report)." 
(December  1, 1983). 

VII.  Regulatory  Assessment 
Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  Consent  Order  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  586  hours  per  response.  The 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
collection  of  information. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals,  Chemical  export, 
Environmental  protection.  Hazardous 
substances.  Health  effects.  Laboratories. 
Reporting  and  recordkeeping 
requirements,  and  Testing. 

Dated:  July  8. 1994. 

Susan  H.  Wayland> 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  chapter  I. 
subchapter  R,  part  799  is  amended  as 
follows: 

PART  79^-{AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2603.  2611.  2625. 

2.  Section  799.5000  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  below  and  by  adding  bisphenol 
A  diglycidyl  ether  to  the  table  in  CAS 
Number  order,  to  read  as  follows: 

§799.5000  Testing  Consent  Orders  for 
Substances  and  Mixtures  with  Chemical 
Abstract  Service  Registry  Numt>ers. 


Substance  or  Mixture  name 


Testing 


FR  PU>ltcat>on  date 


Bisphenol  A  diglycidyl  ettier 


Hearth  eflects 
Exposure  evaluation 


August  1.  1994 
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FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

44  CFR  Part  64 
(Docket  No.  FEMA-7600] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Progra.nn 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompHance  with  the 
floodplain  management  re-quirements  of 
the  program.  11  the  Federal  Emergency 
Management  Agency  {FEM.\)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawTi 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  dale  of 
each  community's  suspension  is  the 
third  date  ("Susp."J  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Program  Implementation  Division. 
Mitigation  Directorate,  500  C  Street  SVV.. 
room  417,  Washington.  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  INFORMAtlON:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  arid  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended.  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  1  rogram.  42 
U.S.C.  4001  et  seq..  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 


measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  dale 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibi  lity  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communines  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 


National  Envimnmvntal  Policy  Act. 
This  rule  is  categorically  e.xcluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Begulaiory  Flexibility  Act.  The  Deputy 
Associate  Director  has  determined  that 
this  rule  is  e.xempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Begulctory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  ."^0. 
1993.  Regulatory  Planning  and  Review. 
58  FR  51735. 

Paperwork  Reduction  Act.  Thi.*;  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
S'lOl  et  seq. 

Executive  Order  12612.  Federalism.   . 
This  rule  involves  no  policies  tliat  have 
federalism  implications  under  Executive 
Order  12612.  Federalism.  October  26. 
1987,  3  CFR.  1987  Comp..  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25. 1991.  56  FK 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Pah  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authoritj-:  42  I'S.C.  4001  et  s(!q.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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State/kx^ation 


Hem  Yofk:  Turin, 


Pennsytvania: 

Courity. 
Virginia: 
Biuefietd. 


Region  HI 

Ut>»on.  township  of.  Huntingdon 


\<yin\ 


o(,  Tazewett  County 

Tazewell  County,  unincorpofated  areas 
Wise  Countl  unincorporated  areas 


Region  II 

New  York:  Trentin,  town  of.  Oneida  County 


Maryland: 
Deer  Park 

Garrett 

Loch  Lynn 


Mountain 
County. 


Region  III 

t  )wn  of.  Garrett  County  

County,  unincorporated  areas 

\-  eights,  town  of,  Garrett  County 
Park,    lown    of,    Garrett 


lake 


Ohio: 


Amsterdam, 

Higginsport 

Sebring, 

Wisconsin;  W 
County 

Utah: 


Region  II 

town  of,  Lewis  County 


RegionV 

Minnesota:  Payrfesville,  city  of.  Steams  County 


village  of,  Jefferson  County 
village  of.  Brown  County  ... 
village  of,  Mahonirtg  County 
inrjeconne,  village  of,  Wir>nebago 

Regton  Vtll 

Fartmngfonjcity  of,  Davis  County 
Davis  County,  unincorporated  areas 


Community 
No. 


360376 

421704 

510161 
510160 
510174 

360566 

240102 
240034 
240034 
240038 

270452 

390296 
390677 
390371 
550512 

490044 
490038 


Effective  date  of  authorizalkxVcancellation  of 
sale  of  flood  insurance  in  community 


September  12,  1975,  Emerg.;  July  30,  1984, 
Reg.;  August  2.  1994.  Susp. 

July  21.  1982,  Emerg.;  March  2,  1989,  Reg.; 
August  2,  1994.  Susp. 

July  30.  1973,  Emerg;  July  17,  1978,  Reg. 

August  2,  1994  Susp. 
May  13,  1975,  Emerg.;  September  1.  1983, 

Reg.;  August  2,  1994  Susp. 
Ctetober  30.  1974.  Emerg.;  August  17.  1981. 

Reg.;  August  2. 1994.  Susp. 

April  21,  1975.  Emerg.;  May  1.  1985.  Reg.; 
August  16,  1994.  Susp. 


February  7.  1982,  Emerg.;  August  16.  1994. 

Reg.;  August  16,  1994,  Susp. 
Febniary  7.  1982,  Emerg.;  June  5,  1985.  Reg.; 

August  16,  1994.  Susp. 
May  23.  1975,  Emetg.;  August  15,  1979,  Reg  ; 

August  16,  1994,  Susp. 
May  6.  1975,  Emerg.;  October  16,  1984.  Reg.; 

August  16,  1994.  Susp. 

June  3,  1974,  Emerg.;  August  16,  1994,  Reg.; 
August  16,  1994,  Susp. 

March  19,  1976,  Emerg.;  December  1,  1983. 

Reg.;  August  16.  1994,  Susp. 
January   29,    1976.   Emerg.;   September    15, 

1983,  Reg.;  August  16,  1994.  Susp. 
November  26,  1976.  Emerg.;  August  11.  1978, 

Reg.;  August  16,  1994,  Susp. 
August   15,    1975,   Emerg.;  August   1.   1980. 

Reg.;  August  16.  1994.  Susp. 


May  13,  1975.  Emerg.;  August  17,  1981,  Reg.; 

August  16,  1994,  Susp. 
AprM  22,  1975,  Emerg.;  March  1.  1982.  Reg,; 

August  16,  1994,  Susp. 


Current  ef- 
fective map 
date 


Date  certain 

Federal  assisf- 

ance  no  longer 

available  in 

special  fkx>d 

hazard  areas 


8-2-94 

&-2-94 

8-2-94 
8-2-94 
8-2-94 

8-16-94 

8-16-94 
8-16-94 
8-1&-94 
8-16-94 

8-16-94 

12-1-83 
9-15-83 
1-25-80 
&-16-S4 

8-16-94 
8-16-94 


Aug.  2,  1994. 

Do. 

Do. 
Do. 
Dp. 

Aug.  16.  1994. 

Do: 

Do. 

Dp.    '  . 
Do. 

Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 


Code  for  read  ng  tNrd  column:  Emerg.— Emergency;  Reg.— Regular;  Rein.— Reinstatement;  Susp.— Suspension. 


,t1  Domestic  Assistance  No. 

isurance") 

,  1994. 


(Catalijg  of  Fod( 
83.100,  •Flood 

Issued:  July  2'  > 

Robert  H.  Volla  id 

Deputy Associa  t?  Director.  Mitigation 

Directorate. 

|FR  Doc.  94-1 8(  r.3  FiUnl  7-29-94;  8:45  am) 

BH.UNa  COOC  6714-31- 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  69 

[CC  Docket  No.  91-141,  FCC  94-190) 

Expanded  Interconnection  Witti  Local 
Telephone  Company  Facilities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  FCC  reaffirmed  its 
commitment  to  its  expanded 
interconnection  policy,  which  creates 
new  opportunities  for  competitive 


provision  of  access  services  that  the 
local  telephone  companies  traditionally 
have  provided  on  a  monopoly  basis.  The 
Commission  acted  in  response  to  the 
June  10. 1994  decision  of  the  U.S.  Court 
of  Appeals  for  the  D.C.  Circuit  in  Bell 
Atlantic  Telephone  Companies  v.  FCC. 
In  that  case,  the  court  said  it  would 
vacate  in  part,  and  otherwise  remand, 
the  first  two  of  the  Commission  s 
expanded  interconnection  orders,  on  the 
grounds  that  the  agency  lacked 
authority  to  require  the  telephone 
companies  to  provide  expanded 
interconnection  for  special  access 
through  physical  collocation.  The 
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Commission  directed  the  local 
telephone  companies  to  provide 
expanded  interconnection  through 
virtual  collocation.  The  Commission 
concluded  that,  although  its  earlier 
orders  found  that  physical  collocation 
would  be  the  optimal  means  to  achieve 
the  public  interest  benefits  of  expanded 
interconnection,  virtual  collocation  also 
produces  these  benefits.  The 
Commission  found  that  it  had  legal 
authority  to  require  virtual  collocation. 
The  FCC  exempted  telephone 
companies  from  the  mandatory  virtual 
collocation  requirement  at  central 
offices  in  which  they  choose  to  offer 
physical  collocation  subject  to  non- 
streamline  regulation  by  the 
Commission  as  a  communications 
common  carrier  service.  By  acting 
expeditiously  before  the  court  issues  its 
mandate,  the  FCC  said  that  it  sought  to 
avoid  the  disruption  to  competition  that 
might  result  if  its  expanded 
interconnection  policy  lapsed.  This 
quick  response  to  the  court's  decision 
should  give  affected  parties  clear 
guidance  en  their  rights  and  obligations 
and  preserve  the  public  interest  benefits 
of  expanded  interconnection. 

DATES:  Effective  Date:  December  15, 
1994. 

Compliance  Date:  September  1. 1994, 
the  carriers  subjed  to  these  rules  must 
file  tariffs  and  notifications  with  respect 
to  physical  collocation  offerings  under 
exemption  from  the  virtual  collocation 
requirement. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Sieradzki,  (202)  418-1576,  or 
Suzanne  M.  Tetreault.  (202)  418-1596, 
Policy  and  Program  Planning  Division. 
Common  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in  CC 
Docket  No.  91-141,  adopted  July  14, 
1994,  and  released  July  25,  1994.  The 
complete  text  of  this  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  l9l9  M  St.,  NW.,  Room  239. 
Washington,  DC  20554. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3507. 
Persons  wishing  to  comment  on  this 
information  should  contact  Timothy 
Fain,  Office  of  Management  and  Budget, 
Room  10236.  New  Executive  Office 
Building.  Washington.  DC  20503.  (202) 
395-3561.  For  further  information 
contact  Judy  Boley,  Federal 


Communications  Commission,  (202) 
418-0214. 

Please  note:  The  Commission  has 
requested  expedited  review  of  this 
collection  by  August  1, 1994,  under  the 
provisions  of  5  CFR  1320.18. 

TitJe:  Exparided  Interconnection  with 
Local  Telephone  Company  Facilities. 

Respondents:  Business  or  other  for- 
profit. 

Fre<7ueA7cyo/i?esponstf;  One-time  . 
collection. 

Estimated  Annual  Burden:  16 
respondents;  1  response  per  respondent; 
390  hours  per  response;  6240  hours  total 
annual  burden. 

Needs  and  Uses:  The  information 
required  IS  necessary  to  ensure  the 
provision  of  expanded  interconnection 
services  in  a  manner  consistent  with  the 
requirements  of  the  Communications 
Act  of  1934,  as  amended,  particularly  47 
U.S.C.  201,  202.  and  203,  as  well  as 
other  requirements  established  herein. 
Public  reporting  burden  for  this  one- 
time collection. of  information  is 
estimated  as  follows:  for  tariff  filings, 
including  supporting  information, ' 
average  390  hours  per  response.  These 
estimates  include  the  time  for  reviewing, 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Office  of  Managing 
Director,  Paperwork  Reduction  Project. 
Washington.  DC  20554  and  to  the  Office 
of  Management  and  Budget.  Papenvork 
Reduction  Project.  Washington.  DC 
20503. 

Synopsis  of  Nfemorandum  Opinion  and 
Order 

1.  Expanded  interconnection  is  a  local 
exchange  carrier  (LEC)  offering  that 
enables  parties,  by  interconnecting  their 
circuits  with  those  of  the  LEC  at  a  LEC 
central  office  through  either  physical 
collocation  or  virtual  collocation,  to 
compete  on  a  facilities  basis  with 
certain  LEC  access  services.  Physical 
collocation,  as  defined  by  the 
Commission  in  this  proceeding,  is  an 
offering  that  enables  an  interconnector 
to  locate  its  own  transmission 
equipment  in  a  segregated  portion  of  a 
LEC  central  office.  The  interconnector 
pays  a  tariffed  charge  to  the  LEC  for  the 
use  of  that  central  office  space,  and  may 
enter  the  central  office  to  install, 
maintain,  and  repair  the  collocated 
equipment.  Virtual  collocation  is 
defined  as  an  offering  in  which  the  LEC 
owns  (or  may  lease)  and  exercises 


exclusive  physical  control  over  the 
transmission  equipment,  located  in  the 
central  office,  that  terminates  the 
interconnector's  circuits.  The  LEC 
dedicates  this  equipment  to  the 
exclusive  use  of  the  interconnector.  and 
provides  installation,  maintenance,  and 
repair  services  on  a  non-discriminatory 
basis.  Undor  our  virtual  collocation 
policy,  the  interconnector  has  the  right 
to  designate  its  choice  of  central  office 
equipment,  and  to  monitor  and  control 
the  equipment  remotely.  The  LEC 
connects  this  equipment  to  the 
interconnector's  circuit  outside  the 
central  office,  with  an  interconnection 
point  between  LEC-owned  facilities  and 
interconnect or-owned  facilities  as  close 
as  possible  to  the  office.  The  standards 
governing  physical  collocation  and 
virtual  ccilocation  arrangements  are 
discussed  in  detail  below. 

2.  In  response  to  the  court's  decision 
in  Bell  Atlantic  Telephone  Companies  v. 
FCC.  Nc.  92-1619  (D.C.  Cir.,  June  10, 
1994),  we  first  reaffirm  ouranal>sis  and 
conclusion  in  the  Special  Access 
Expanded  Interconnection  Order,  57  FR 
54323  (November  18,  1992)  and  the 
Switched  Transport  Expanded 
Interconnection  Order.  58  FR  48756 
(September  17,  1993)  that  expanded 
interconnection  for  special  access  and 
switched  transport  is  in  the  public 
interest.  U  e  reaffinn  that  the  benefits  of 
expanded  interconnection  outweigh  any 
disadvan!3ges  of  the  policy.  We  next 
conclude  that,  although  expanded 
interconnection  through  physical 
collocation  is  the  optimal  means  to 
realize  those  benefits,  expanded 
interconnection  through  virtual 
collocation  also  produces  these  benefits 
and  is  in  the  public  interest.  We  reaffirm 
that  we  have  authority,  pursuant  to 
Section  1.  4(i).  201,  202,  205,  214(d), 
and  218  of  the  Communications  Act.  to 
mandate  expanded  interconnection  and 
impose  the  related  requirements 
specified  in  this  order. 

I.  Interconnection  Architecture 

3.  Remand  and  New  Mandatory 
Virtual  Collocation  Policy.  In  light  of  the 
D.C.  Circuit's  Bell  Atlantic  v.  FCC 
decision  and  in  anticipation  of  remand, 
we  are  adopting  a  new  expanded 
interconnection  policy  that  will 
facilitate  the  continued,  uninterrupted 
provision  of  expanded  interconnection 
and  will  reduce  the  practical  problems 
that  could  arise  in  the  wake  of  the 
court's  decision.  We  will  require,  as  of 
September  1. 1994.  that  Tier  1  LECs 
(other  than  NECA  pool  members)  file 
generally  available  tariffs  offering 
expanded  interconnection  through 
virtual  collocation.  LECs  will  be 
exempted  from  this  requirement  in 
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not  adversely  affect  the  present  or  future 
public  convenience  and  necessity. 

6.  Alternative  Interconnection 
Offerings.  We  remain  open  to  alternative 
interconnection  arrangements  that 
telephone  companies  may  propose  in 
waiver  petitions,  if  those  proposals 
satisfy  the  public  interest  objectives 
achieved  by  our  virtual  collocation 
requirements.  Moreover,  LECs  are  free 
to  tariff  alternative  virtual  collocation, 
physical  collocation,  or  other 
arrangements  that  interconnectors  may 
want  to  take  in  addition  to  the  baseline 
arrangements  satisfying  the  LECs'  basic 
obligations  under  the  rules  adopted 
herein.  Such  alternatives  may  be 
negotiated  between  the  parties,  although 
such  negotiated  arrangements  must  be 
filed  as  tariffs  to  enable  other 
interconnectors  desiring  the  same 
arrangement  in  the  same  central  office 
to  obtain  them. 

7.  Implementation.  The  LEGs  subject 
to  expanded  interconnection 
requirements  shall  file  tariffs  offering 
virtual  collocation  as  defined  herein  on 
September  1, 1994,  to  be  effective  on 
December  15, 1994.  LliGs  must  amend 
their  initial  tariff  filings  by  October  3, 
1994  if  they  are  required  to  tariff  rates 
for  services  using  additional 
interconnector-specified  circuit 
terminating  equipment.  Petitions  to 
reject  or  suspend  and  investigate  any  of 
these  tariffs  should  be  filed  by  October 
14, 1994;  replies  will  be  due  on  October 
31, 1994.  LEGs  that  wish  to  be  exempted 
from  the  virtual  collocation  requirement 
must,  on  September  1, 1994,  file  any 
necessary  tariff  revisions  to  implement 
physical  collocation  in  accordance  with 
the  rules  set  forth  in  this  order,  or  notify 
the  Chief,  Tariff  Division,  Common 
Carrier  Bureau,  in  writing  that  no  such 
revisions  are  necessary  and  explain  the 
basis  for  that  conclusion.  We  are  not 
requiring  LEGs  to  obtain  oar  advance 
approval  before  making  use  of  the 
phyf  ical  collocation  exemption  from  the 
virtual  collocation  requirement.  LEGs 
will,  however,  be  held  to  the  rules  set 
forth  herein  concerning  physical 
collocation  offerings  made  in  lieu  of  the 
mandatory  virtual  collocation 
requirement. 

8.  We  also  emphasize  that  the 
mandatory  physical  collocation 
requirement  adopted  in  our  earlier 
orders,  which  the  Bell  Atlantic  v.  FCC 
court  has  stated  it  would  vacate  with 
respect  to  special  access  expanded 
interconnection,  remains  in  effect  until 
the  court  issues  the  mandate  in  that 
case,  and  the  LECs  may  not  propose  to 
withdraw,  suspend,  or  otherwise 
abrogate  their  current  special  access 
physical  collocation  offerings  until  then. 
Assuming  the  mandate  does  not  issue 


before  December  15, 1994,  our  rules 
requiring  that  LEGs  offer  both  special 
access  and  switched  transport  expanded 
interconnection  through  physical 
collocation  will  remain  in  effect  until 
December  15, 1994. 

9.  Locations  Where  Expanded 
Interconnection  Must  Be  Made 
Available.  For  purposes  of 
implementing  our  mandatory  virtual 
collocation  regime,  we  require,  as  we 
did  in  the  First  Reconsideration  Order, 
57  FR  62481  (December  31,  1992),  that 
LECs  provide  expanded  interconnection 
in  a  subset  of  their  central  offices  in 
their  initial  tariffs.  In  this  instance,  LECs 
should  initially  tariff  expanded 
interconnection  in  all  offices  in  which 
it  is  currently  tariffed.  If  a  LEG  receives 
a  bona  fide  request  to  make  expanded 
interconnection  available  in  additional 
central  offices,  the  LEG  must  file  tariff 
revisions  offering  virtual  collocation  (or, 
if  it  qualifies  for  an  exemption,  physical 
collocation)  in  such  offices  within  45 
days  of  receipt  of  such  a  request.  Such 
tariff  revisions  shall  be  effective  on  45 
days  notice  or  less.  We  also  reaffinn 
that,  under  the  policies  adopted  in  this 
order,  LEGs  mu.st  provide:  (1)  Both 
special  access  and  switched  transport 
expanded  interconnection  at  central 
offices  that  are  classified  as  end  offices 
and  service  wire  centers,  (2)  special 
access  expanded  interconnection  at 
remote  nodes  that  are  rating  points  for 
special  access;  and  (3)  switched 
transport  expanded  interconnection  on 
a  bona  fide  request  at  "stand-alone 
tandems"  and  at  remote  nodes  that 
serve  as  rating  points  for  switched 
transport  and  have  the  necessary  space 
and  technical  capabilities  to  originate' 
and  terminate  switched  traffic. 

IL  Standards 

10.  Cherview.  Except  for  the  policy 
changes  described  below,  we  conclude 
on  the  basis  of  the  record  previously 
compiled  that  the  virtual  collocation 
standards  adopted  in  earlier  orders  in 
this  proceeding  should  continue  to 
apply  under  the  new  mandatory  virtual 
collocation  requirement.  We  also  find 
that  the  standards  we  adopted  as  part  of 
our  mandatory  physical  collocation 
requirement  remain  appropriate  in  the 
context  of  physical  collocation  provided 
voluntarily  under  the  new  rules. 

A.  Standards  Governing  Virtual 
Collocation 

1.  In  General 

11.  We  here  adopt  rules  governing 
mandatory  virtual  collocation  that  are 
similar  to  the  rules  we  adopted  in 
earlier  orders  in  this  proceeding  to 
govern  virtual  collocation.  Under  these 
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rules,  LECs  will  be  required  to  dedicate 
to  interconnectors'  use  in  terminating 
the  interconnectors'  circuits  any  kind  of 
central  office  basic  transmission 
equipment  reasonably  specified  by  the 
intercomiector.  LEGs  will  be  required  to 
install,  maintain,  and  repair  this 
equipment,  at  a  minimum,  under  the 
same  time  intervals  and  with  the  same 
failure  rates  that  apply  to  comparable 
LEG  equipment  not  dedicated  to 
interconnectors.  Interconnectors  will  be 
entitled  to  monitor  and  control  this 
equipment  remotely.  LECs  will  be 
exempt  from  the  virtual  collocation 
requirement  if  they  provide  physical 
collocation  offerings  that  satisfy  our 
requirements.  Tariffing,  rate  structure, 
and  pricing  requirements  will  ensure 
that  virtual  collocation  is  generally 
available  on  a  nondiscriminatory  basis 
and  fulfills  our  public  interest 
objectives. 

12.  In  the  unlikely  event  a  court  were 
to  hold  that  we  lack  authority  to  require 
that  interconnectors  be  able  to  specify 
the  virtually  collocated  equipment 
dedicated  to  their  use,  we  intend  that, 
instead,  LEGs  and  interconnectors 
would  negotiate  the  range  of  equipment 
available  for  virtual  collocation.  If  a^ 
court  were  to  hold  that  we  lack 
authority  to  impose  even  that  approach, 
we  intend  that  an  approach  under 
which  the  LEG  specifies  the  equipment 
that  the  interconnector  could  select  be 
used  as  a  replacement.  Moreover,  if  a 
court  were  to  hold  that  we  lack 
authority  to  impose  any  of  the  other 
specific  requirements  included  in  the 
standards  described  in  the  preceding 
paragraph,  we  intend  that  the  offending 
provision  be  removed.  We  find  that 
these  approaches  would  be  acceptable, 
although  substantially  less  desirable, 
options. 

2.  Equipment  Designation 

13.  We  reaffirm  that  under  our  virtual 
collocation  policy,  interconnectors  have 
the  right  to  select  the  type  of  central 
office  equipment  dedicated  to  their  use. 
In  addition  to  our  requirement  that  LECs 
offer  virtual  collocation  of  any  type  of 
transmission  equipment  reasonably 
requested  by  interconnectors,  we  also 
require  that  LECs  offer  virtual 
collocation  through  generally  available 
tariffs.  We  are  specifying  tariffing 
procedures  for  the  LECs'  service 
offerings  involving  collocation 
equipment  to  ensure  that  both  these 
requirements  are  satisfied. 

14.  Prospective  users  of  virtual 
collocation  may  request  that  LECs 
include  specific  types  of  equipment  that 
they  are  likely  to  use  initially,  and 
would  like  to  have  included  in  the 
tariffs.  If  they  submit  such  requests  to 


the  LEGs  by  August  1.  1994.  the  LEGs 
are  required  to  include  specific  rates  for 
the  requested  equipment  in  their  virtual 
collocation  tariffs  filed  on  September  1, 
1994.  Prospective  users  of  virtual 
collection  may  continue  to  give  the 
LECs  requests  for  tariffing  specific 
equipment  through  September  1, 1994. 
By  October  3, 1994,  LECs  must  amend 
their  initial  tariff  filings  to  include 
specific  prices  for  all  of  the  equipment 
identified  by  interconnectors  by 
September  1.  During  the  period  from 
September  1  to  December  15, 
intert;onnectors  may  continue  to  submit 
equipment  requests,  although  in  order 
to  facilitate  an  orderly  tariffing  process, 
we  will  permit  LECs  to  treat  those 
requests  as  if  they  were  received  on  the 
day  after  the  tariffs  become  effective, 
subject  to  the  procedure  outlined  in  the 
next  paragraph. 

15.  After  tne  initial  tariffs  become 
effective,  interconnectors  will  continue 
to  have  the  right  to  specify  additional 
types  of  virtual  collocation  equipment. 
An  interconnector  may  request  that  a 
LEG  modify  its  virtual  collocation  tariffs 
to  offer  additional  types  of  transmission 
equipment.  The  LEG  will  be  required  to 
modify  its  tariff  accordingly  within  30 
days  of  receiving  such  a  request.  Such 
tariff  changes  should  be  scheduled  to 
become  effective  on  30  days  notice.  We 
reaffirm  that,  under  our  new  expanded 
interconnection  policy,  LEGs  may 
proscribe  the  use  of  interconnector- 
designated  equipment  of  practices  that 
represent  a  significant  and  demonstrable 
technical  threat  to  the  LEG  network. 

3.  Installation,  Maintenance,  and  Repair 

16.  In  our  vital  collocation  regime,  the 
LECs  are  responsible  for  installing, 
maintaining,  and  repairing  the  central 
office  equipment  that  they  own  and 
dedicate  to  the  use  of  interconnectors. 
In  general,  we  reaffirm  our  conclusion 
in  earlier  orders  that  LECs  must  provide 
these  services,  at  a  minimum,  under  the 
same  time  intervals,  and  with  the  same 
failure  rates,  that  apply  to  the 
performance  of  similar  functions  for 
comparable  LEG  equipment.  Failure  to 
provide  these  functions  on  equipment 
dedicated  to  interconnectors  in  a 
manner  that  is  at  least  as  timely  and 
efficient  as  the  service  the  LEGs  provide 
themselves  for  services  that  compete 
with  interconnectors"  offerings 
constitutes  an  unreasonable  practice 
under  Section  201(b)  of  the 
Communications  Act. 

17.  If  an  interconnector  designates 
equipment  that  a  LEG  currently  uses  in 
a  given  central  office,  the  LEG  will  not 
need  to  provide  training  to  its 
employees  and  therefore  will  not  be 
permitted  to  charge  the  interconnector 


for  training  LEG  personnel  to  ser\'ice 
that  equipment.  Evidence  in  the  record 
shows  that  many  LEGs  have  procedures 
for  certifying  or  approving  equipment 
manufacturers  and  independent 
contractor  personnel  to  install  electronic 
equipment,  and  in  some  cases,  to 
maintain  and  repair  such  equipment. 
LECs  that  permit  outside  service 
representatives  to  enter  their  central 
offices  to  install,  maintain,  or  repair  LEG 
equipment  must  permit  outside 
representatives  to  provide  these  services 
for  the  equipment  dedicated  to 
interconnectors'  use  under  virtual 
collocation.  If  LEGs  can  choose  from  a 
range  of  levels  of  service  quality  offered 
by  outside  service  representatives  [e.g., 
repair  times),  the  LEGs  must  offer  the 
same  range  of  service  options  to  virtual 
collocation  customers  in  their  tariffs. 
LEGs  may  impose  conditions,  including 
certification  and  bonding  requirements, 
on  the  contractors  that  provide  ser\'ice 
for  equipment  dedicated  to 
interconnectors.  but  these  requirements 
must  be  the  same  as  the  requirements 
that  apply  to  contractors  that  provide 
service  for  other  LEG  equipment.  If  LECs 
use  outside  contractors  to  install, 
maintain,  or  repair  equipment,  they 
must  reasonably  consider  both  price  and 
service  quality  in  selecting  contractors 
to  provide  these  services. 

18.  If  an  interconnector  meets  the 
LEG'S  standards  for  outside  service 
representatives,  then  the  interconnector 
should  be  certified  as  a  possible  outside 
contractor.  Although  LEGs  are  generally 
required  to  consider  cost  in  selecting  a 
contractor,  a  LEG  will  not  be  required  to 
choose  an  interconnector  to  perform 
installation,  maintenance,  and  repair  on 
this  basis  alone.  LECs  that  do  not  permit 
outside  contractors  to  enter  their  central 
offices  are  not  required  to  permit  such 
contractors  to  provide  service  for 
equipment  dedicated  to  interconnectors' 
use,  although  they  are  permitted  to  do 
so.  and  may  find  it  the  most 
advantageous  way  of  implementing 
virtual  collocation. 

19.  We  require  the  LECs  to  report  on 
the  timing  and  failure  rates  for 
providing  such  services  for  comparable 
LEG  and  interconnector-dedicated 
equipment  and  circuits.  We  increase  the 
frequency  of  these  required  reports  from 
annually,  as  currently  required,  to 
quarterly.  We  delegate  authority  to  the 
Chief,  Common  Carrier  Bureau,  to 
specify  the  format  and  timing  of  these 
reports.  LEGs  are  not  subject  to  this 
reporting  requirement  if  they  are  exempt 
from  the  virtual  collocation  requirement 
because  they  provide  physical 
collocation  in  all  central  offices  in 
which  they  provide  expanded 
interconnection.  We  decline  to  require 
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ristall.  maintain,  and  repair 

virtual  collocation 
meet  the  interconnectors* 


the  LECs  to  i 
interconnectbrs 
equipment  to 
time  intervals 

4.  Other  Reqi  irements  for  Virtual 
Collocation 


IS  stated  elsewhere  in  this 
firm  our  existing  rules  on 


the  tariffing  o  f  virtual  collocation 
offerings,  for  :he  reasons  stated  in  our' 
original  ordeis.  We  reaffirm  that  the 
cross-connec!  element  must  be  tariffed 
at  a  study-are  a-wide  averaged  rate  that 
is  the  same  fc  r  both  virtual  collocation 
and  physical  collocation  for  LECs  that 
choose  to  off« T  physical  collocation.  In 
addition,  we  "equire  that  LECs'  rates  for 
particular  typ  es  of  equipment  offered  to 
interconnectc  rs  may  not  vary  within  a 
study  area.  W  e  also  reaffirm,  in  the 
context  of  ou  •  mandatory  virtual 
collocation  p  )licy,  that  rates  for 
elements  of  v  irtual  collocation  other 
than  the  crosi  ;-cormect  element  and 
elements  rec(  vering  the  cost  of  central 
office  equipn  ent  may  reasonably  vary 
in  different  1<  cations  corresponding  to 
cost  differenc  es. 

21.  In  unusual  circumstances,  space 
may  be  so  limited  in  particular  central 
offices  that  cen  virtual  collocation  is 
infeasible  in  hose  locations.  As  noted 
in  our  earlier  orders,  we  will  entertain 
requests  for  m  waiver  of  the  requirement 
that  virtual  collocation  be  made 
available  in  such  offices. 

22.  We  clai  ify  that  LECs  need  not  set 
aside  segrega  :ed  space,  which  they 
could  not  th€ n  use  for  their  own 
purposes,  in  mticipation  of  virtual 
collocation  n  quests.  Virtual  collocation 
arrangement!  do  not  involve  the 
reservation  o  segregated  central  office 
space  for  the  use  of  interconnectors. 
LECs  must  c(  nsider  the  needs  of  virtual 
collocation  c  istomers,  just  as  they 
consider  the  demand  for  other  services 
in  planning  i  pace  usage.  We  will  not 
tolerate  any  (  iscrimination  against 
interconnect^  irs  vis-a-vis  other 
customers,  h  )wever. 


B.  Stondardi 
Collocation 
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collocation 
have  been 
collocation 
the  space  avj 
in  a  central 
under  the 


orig 


space  IS 
required  to 
tariffed  vi 
interconnectbrs 
and  proced 
requests 


irtuil 


bas<d 
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are  providing  physical 
a  voluntary  basis  and 
e)^mpted  from  the  virtual 
r  squirements  may  exhaust 
liable  for  interconnection 
cjffice.  In  that  case,  just  as 
inal  rules,  upon 
Commission  [approval  of  a  showing  that 
una'  ailable,  the  LEC  will  be 
p  rovide  generally  available, 
"  collocation  to  subsequent 
The  same  standards 
ufes  will  apply  to  such 
on  space  limitations  that 


apply  to  such  requests  under  our 
existing  rules. 

24.  For  LECs  that  choose  to  offer 
physical  collocation  pursuant  to  the 
terms  of  this  order,  a  first-come,  first- 
served  process  appears  to  be  the  most 
equitable  manner  to  allocate  space. 
LECs  that  qualify  for  exemptions  to 
provide  physical  collocation  in  lieu  of 
virtual  collocation  need  not  expand 
their  facilities  or  relinquish  space 
reasonably  reserved  for  their  future  use, 
for  the  same  reasons  stated  in  the 
Special  Access  Expanded 
Interconnection  Order,  57  FR  54323 
(November  11, 1992).  LEC  tariffs  may 
reasonably  include  provisions 
prohibiting  intercormectors  from 
warehousing  central  office  space. 

25.  In  earlier  orders  in  this 
proceeding,  we  held  that  the  cross- 
connect  element  should  be  tariffed  at  a 
study-area-wide  averaged  rate  under 
both  virtual  collocation  and  physical 
collocation.  We  concluded  that  cost 
differences  among  central  offices  may 
justify  different  charges  for  central  office 
space,  power,  environmental 
conditioning,  and  labor  and  materials 
charges  for  installing  physical 
collocation  arrangements,  but  charges 
should  be  uniform  for  all 
interconnectors  in  each  individual 
central  office.  The  same  tariffing 
requirements  should  apply  to  physical 
collocation  provided  pursuant  to 
exemption  from  the  virtual  collocation 
requirement. 

C.  Standards  that  Apply  to  Both  Virtual 
Collocation  and  Physical  Collocation 

1.  State  Expanded  Interconnection 
Policies 

26.  The  state  policy  exemption  from 
the  mandatory  physical  collocation 
requirement  does  not  apply  under  our 
mandatory  virtual  collocation  policy.  If 
a  LEC  offers  both  interstate  and 
intrastate  expanded  interconnection,  it 
should  do  so  in  a  manner  that  satisfies 
both  federal  and  state  requirements  to 
the  extent  possible,  and  should  provide 
mechanisms  to  avoid  double  payment 
for  facilities  used  for  both  interstate  and 
intrastate  collot;ation. 

2.  Reporting  Requirements 

27.  We  conclude  that  a  broader 
information  collection  program  is 
necessary  to  gather  empirical  data  that 
will  better  enable  us  to  monitor  the 
development  of  competition  in 
interstate  access  markets.  We  delegate 
authority  to  the  Chief,  Common  Carrier 
Bureau,  to  formulate  the  detailed 
elements  of  this  reporting  program, 
decide  which  carriers  must  provide 


information,  and  specify  the  format  and 
timing  of  these  reports. 

3.  Dispute  Resolution 

28.  We  delegate  to  the  Chief.  Common 
Carrier  Bureau,  authority  to  develop 
special  dispute  resolution  mechanisms, 
possibly  including  the  designation  of  a 
Commission  representative  to  work 
personally  with  the  parties  to  mediate 
disputes  and  ensure  that  they  are  settled 
expeditiously,  fairly,  and  consistently. 

4.  Interconnection  to  LEC  Facilities 

29.  Microwave.  Microwave 
interconnection  must  be  so  tailored  to 
specific  interconnectors  and  to 
particular  central  offices  that  it  does  not 
readily  lend  itself  to  uniform  tariff 
arrangements.  We  therefore  modify  our 

-requirements  to  specify  that  the  LECs 
must  tariff  microwave  interconnection 
on  a  central  office-specific,  individual 
case  basis,  in  response  to  bona  fide 
requests.  Such  tariffed  arrangements 
must  be  made  available  to  other 
similarly  situated  parties  at  the  same 
central  office  on  non-discriminatory 
terms,  and  must  be  offered  under 
general  tariff  at  a  given  central  office  if 
the  LECs  gain  sufficient  experience  to 
do  so  and  if  such  arrangements  can 
reasonably  be  standardized.  Microwave 
intercormection  should  be  offered 
through  virtual  collocation  (using 
microwave  transmission  equipment  that 
is  owned  by  the  LEC  and  dedicated  to 
the  interconnector's  exclusive  use)  or,  if 
the  LEC  wishes  to  qualify  for  an 
exemption,  through  physical 
collocation. 

30.  Copper  or  Coaxial  Cable. 
Interconnection  of  copper  or  coaxial 
cable  facilities  will  be  permitted  in 
specific  cases  only  upon  approval  by  the 
Common  Carrier  Bureau.  The  restriction 
on  interconnecting  copper  or  coaxial 
cable  refers  to  the  interconnector's 
facilities,  and  does  not  restrict  the  type 
of  LEC  services  to  which 
interconnectors  are  entitled  to  connect. 

31.  DSO  and  Other  Special  Access 
Services.  The  LECs  must  provide 
interconnection  to  DSO  and  all  other 
special  access  services  within  45  days  of 
receiving  a  bona  fide  request  for  such  a 
service.  Our  expanded  intercormection 
policies  do  not  require  a  LEC  to  connect 
interconnectors'  facilities  with  any 
given  LEC  service  (e.g.,  DS3  service)  at 

a  particular  central  office  if  the  LEC 
does  not  offer  that  service  at  that  central 
office. 

5.  Other  Standards  Issues 

32.  Equipment  in  LEC  Central  Offices. 
In  our  earlier  orders,  we  required  LECs 
to  permit  interconnectors  to  place,  or 
designate  for  placement,  in  LEC  central 


Oi'f»f:es  only  equipment  needed  to 
l!>i  .i.inate  bosic  transmission  facilities, 
iuciuding  optical  line  terminating 
equipi.'iont  and  rnuUiplexers.  We 
concluded  that  the  placement  or 
dedication  of  other  types  of  equipment, 
such  as  enhanced  ser\'ice  equipment,  in 
LEC  central  offices  was  unnecessary  to 
fester  competition  in  the  provision  of 
special  access  and  switched  transport 
services,  and  consequently  we  did  not 
require  the  LECs  to  permit  the 
collocation  of  such  equipment  in  their 
central  officos.  We  conclude  that  the 
same  principles  should  apply  under  the 
mandatory  virtual  collocation  and 
physical  collocation  exemption  pclicie.'; 
we  adopt  in  this  order,  for  the  reasons 
stated  in  our  previous  orders.  Only 
central  office  equipment  needed  to 
terminate  basic  tr;  nsmission  facilit-'ys 
must  be  collocated  pursuant  to  this 
order. 

33.  Points  ofEntjy.  The  LECs  must 
offer  interconnectors  at  least  two 
separate  points  of  entry  to  each  central 
cffice  if  they  have  at  lea.st  two  entry 
points  for  their  own  cable,  but  this 
requirement  applies  only  when  there  is 
space  available  for  new  facilities  at  each 
of  two  points  entering  the  central  office. 
LECs  are  not  required  to  construct  new 
entry  points  or  reroute  their  own 
facilities  to  accommodate 
interconnectors. 

34.  Network  Haliability  Council.  We 
decline  to  delay  expanded 
interconnection  pending  action  by  the 
Network  Reliability  Council.  We 
reaffirm  cur  conclusion  that  LECs  are 
permitted  to  proscribe  use  of 
interconnector  equipment  cr  operating 
practices  that  would  constitute  a 
significant  and  demonstrable  technical 
threat  to  LEC  networks. 

35.  Insurance.  We  reaffirm  our 
conclusion  that  resolution  of  insurance 
issues  is  l>est  addressed  when  we 
examine  the  reasonableness  of  specific 
LEC  physical  collocation  tariff 
provisions.  We  add,  however,  that 
unless  a  LEC  makes  a  compelling  ca.se 
to  the  contrary,  in  generally  no  liability 
rnsi'rance  requirements  should  be 
imposed  in  connection  with  virtual 
collocation  offerings. 

.16.  Customer  Proprietary  Network 
Information  (CPNI).  We  conclude  that 
no  special  CPNI  protection  rules  are 
necessary  in  the  context  of  our  new 
expanded  interconnection  regime. 

37.  Billing.  The  LECs  .should  bill  the 
transport  interconnection  charge  to  the 
customer  of  record,  whether  that  party 
is  a  CAP  or  an  IXC,  even  in  cases  where 
a  CAP  aggregates  the  traffic  of  several 
IXCs  and  the  CAP  is  the  customer  of 
record.  The  LEC,  of  course,  must  be  able 
to  bill  for  the  services  it  provides  to  its 


customers,  and  we  will  consider 
granting  waivers  in  circumstances 
meeting  tlie  normal  waiver  standard. 

38.  Percentage  of  Interstate  Use  (PIUI 
Beporting.  In  cases  in  which  IXCs  are 
able  to  report  end  users'  PiU  data,  LECs 
may.  in  their  tariffs,  require  them  to  do 
so.  LECs  may  use  the  same  PIU 
verification  procedures  for  end  user 
access  customers  that  they  now  use  for 
IXC  customers. 

39.  Collocation  of  Data-0\eT-\'oice 
(DOV)  Equipment.  Because  DOV 
equipment  is  basic  transmission 
equipment,  expanded  interconnection 
customers  have  a  right  to  virtual 
collocation  of  DOV  equipment  in  LEC 
central  offices  (cr  physical  collocation 
for  LECs  that  qualify  for  exemptions 
from  the  virtual  collocation 
requirement). 

III.  Availability  of  Expanded 
Interconnection 

40.  Section  201(3)  of  the  Act  already 
requi.'-es  CAPs  and  other  common 
carriers  to  provide  interconnections 
with  other  common  carriers  upon 
request.  We  conclude  that  this  general 
requirement  is  su.Ticient  with  respect  to 
parties  other  than  LECs.  and  that  our 
detailed  mandatory  virtual  collocation 
rules  should  apply  only  to  the  Tier  1 
LECs  other  than  NECA  pool  members. 

41.  We  reaffirm  that  AT&T  may  use 
expanded  interconnection,  and  that  if  it 
does  so.  it  must  deploy  the  same 
facilities  and  pay  the  same  charges  as 
any  other  interconnector.  We  also 
reaffirm  that  all  parties,  including  non- 
common  carriers,  may  use  expanded 
interconnection  offerings. 

IV.  Expanded  Interconnection  Rate 
Structure  and  Pricing 

A.  Connsction  Charge  Bote  Structure 

42.  We  reaffirm  and  expand  our 
requirements  regarding  the  rate 
structure  of  connection  charges.  We  do 
not  at  this  time  impose  a  detailed  nte 
structure  for  connection  charges  under 
our  mandclory  virtual  collocation 
regime.  We  d  j.  however,  set  forth 
additional  requirements  to  guide  the 
LECs'  choice  of  expanded 
interconnection  rate  structures. 

43.  First,  we  reaffirm  for  our  new 
regime  the  rate  structure  principles 
adopted  in  the  Second  Reconsideration 
Order,  58  FR  48752  (September  17. 
1993),  and  the  Switched  Transport 
Expanded  Interconnection  Order.  58  FR 
48756  (September  17,  1993)  which 
require  the  LECs  to  establish  reasonable, 
disaggregated  subelements  for 
connection  charges  pursuant  to  rate 
.structures  that  (1)  reflect  cost-causation 
principles.  (2)  are  unbundled  to  ensure 


that  interconnectors  are  not  forced  to 
pay  for  services  that  they  do  not  need, 
end  (3)  establish  a  cross-connect 
element  that  applies  uniformly  to  both 
physical  and  virtual  collocation. 

44.  In  sddition.  the  LECs'  rate 
structures  must  be  clesr  and  easy  to 
understand.  Regardless  of  a  LECs 
individual  choice  of  rate  structure,  the 
facilities  and  services  provided  under 
each  rate  element  shci.!d  be  clear  on  the 
face  of  the  tcriff,  ard  the  tariff  .support 
information  should  identify  the  specific 
costs  that  are  rec.->vc-red  by  each  rate 
element.  In  addiiion.  each  rate  element 
should  logicaliy Tv'.jta  to  the  service 
function  provided  u:ider  that  rate 
element. 

45.  Fina'^y,  v.  ^  v,;!l  require  the  LECs 
to  provide  cr^it  s.-;  pert  data  for  their 
Septembor  1,  l'-':'j4  \;r'.ual  colioeation 
tariff  filir.^^s  purcuai-.t  to  a  uniform  Tariff 
Review  Plan  (7.1?;.  fcrmat  e.stablished 
by  the  Corr.-npn  C;.rri3r  Bureau.  The 
TRP  will  d:s."g.57;i?ite  expanded 
interconneL.tion  sen  ice  iiilo  broad 
categories,  or  "tunc; ions."  We  delegate 
authority  to  the  Chief.  Common  Carrier 
Bureau,  to  promuk'ate  detailed 
requirements  regarding  the  TRP  format 
in  a  separate  order. 

B.  Connection  Charge  Pricing 

46.  We  continue  to  believe  that  the 
LECs  must  cost-justify  the  rate  levels  for 
connection  charges,  and  that  these  rate 
levels  must  receive  careful  scrutiny  by 
Commission  staff.  The  same  scrutiny 
will  be  required  for  both  initial  rate 
levels  and  subsequent  rate  changes  in 
connection  charges  assessed  both  b\ 
price  cap  LECs  and  by  rate-of-retum 
LECs.  We  also  reaffirm  that  expanded 
interconnection  services  covered  bv 
connection  charges  will  be  excluded 
from  the  LECs"  price  cap  baskets 
indefinitely  and  are  subject  to  non- 
streamlined  tariff  review. 

47.  Direct  Costs.  We  reaffirm  that 
price  cap  LECs  must  derive  the  direct 
costs  of  expanded  interconnection 
offerings  as  provided  under  the  price 
cap  new  services  test.  Rate  of  ro'.urns 
LECs  that  provide  expanded 
interconnection  should  provide  the  cost 
information  required  for  new  services 
under  the  applicable  sections  of  our 
niles.  Thus,  under  our  new  mandatory 
virtual  collocation  policy,  the  LECs 
must  justify  the  direct  costs  relnted  to 
all  services  covered  by  connection 
charges  (including  those  related  to 
physical  collocation  provided  pursuant 
to  an  exemption),  for  both  the  initial 
level  of  these  charges  and  subsequent 
changes.  Specifically,  we  require  the 
price  cap  LECs  to  derive  the  direct  (  os, 
of  providing  similar  types  of  new 
offerings,  including  expanded 
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interconnectior  services  covered  by  the 
rnnnection  cha  -ge  rate  elements,  ba.sed 
on  consistent  nr  ethodologies,  unless 
they  can  justify  different  methodologies. 
This  requirement  reflects  our  policy  for 
the  pricing  of  nfew  services  adopted  in 
the  LEG  Price  C  ap  proceeding.  As  noted 
in  our  earlier  e)  panded  interconnection 
orders,  howeve '.  certain  aspects  of  the 
new  services  te  it.  such  as  risk 
premiums,  are  not  applicable  to 
expanded  inter  ;onnection  services. 

48.  We  requiie  the  LECs  to  include  in 
their  Septembe  •  1  tariff  Tilings  a 
description  of  t  le  methodology  they  use 
to  compute  the;  r  rates  for  services  that 
require  the  use  af  optical  line 
terminating  mu  tiplexers  (OLTMs),  and 
other  equipmer  t  used  to  terminate, 
multiplex,  and  iemultiplex  circuits, 
based  on  the  pi  rchase  prices  of  the 
equipment.  Th«  LECs'  methodologies 
must  be  consist  snt  with  all  the  rate 
structure  and  p  icing  rules  set  forth  in 
this  order.  In  a(  dition,  the  LECs  must 
specify  in  their  tariffs  the  actual  charges 
for  the  equipm<  nt,  calculated  using  the 
general  method  ology. 

49.  LECs  mu!  t  base  the  direct  costs  of 
providing  OLT  As  and  other  equipment 
with  similar  functions  used  in  virtual 
collocation  arra  ngements  on  the  lowest 
purchase  price  reasonably  available  to 
them  to  serve  a  i  interconnector.  In 
applying  this  standard,  we  would  find 
proh>ative  the  p  ice  at  which  an 
interconnector  may  offer  to  sell  the 
desired  equipment  to  the  LEC.  Any 
costs  incurred  i  bove  the  lowest 
reasonably  avai  lable  price  are  not 
prudently  incu  red,  and  thus  should  not 
be  reflected  in  i  he  LECs'  rates.  The 
LECs.  however  are  not  required  to 
purchase  the  et  uipment  from 
interconnectoR . 

50.  LECs  ma5  reasonably  charge 
different  rates  ta  different  customers  if 
they  incur  difft  rent  costs  to  serve  those 
customers.  To  1  le  sure,  even  virtual 
collocation  offe  rings  designed  to  meet 
the  needs  of  ini  lividual  interconnectors 
must  be  made  j  enerally  available  to  all 
similarly  situatjd  interconnectors,  and 
the  actual  rate  evels  (as  well  as  the 
general  methoc  ology)  must  be  specified 
in  the  tariffs.  T  le  LEC  must  use  the 
same  basic  met  lodology  specified  in  its 
tariff  to  compu  e  all  customers'  rates. 

51.  LECs  ma;  .  if  they  wish,  offer  to 
purchase  virtui  1  collocation  equipment 
from  interconn  jctors  for  a  nominal 
amount  (e.g.,  $  ,)  and  make  it  available 
for  resale  to  th«  interconnectors  for  the 
same  amount. '  Ve  decline,  however,  to 
adopt  the  CAP! '  recommendation  that 
we  require  the  JiCs  to  offer  such  an 
arrangement. 

52.  Overheat  Costs.  LECs  incur 
overhead  costs  in  providing  expanded 


interconnection  services,  and  should  be 
allowed  to  charge  reasonable  amounts  to 
recover  these  costs  in  their  rates  for 
these  services.  The  LECs  may  include 
no  more  than  uniform  overhead 
loadings  in  their  rates  for  expanded 
interconnection  services,  or  must  justify 
any  deviations  from  uniform  loadings. 
In  other  words,  LECs  may  not  recover  a 
greater  share  of  overheads  in  rates  for 
expanded  interconnection  services  than 
they  recover  in  rates  for  comparable 
services,  absent  justification.  The  LECs 
have  the  burden  of  demonstrating  that 
their  connection  charges  meet  this 
overhead  loading  standard,  and  are 
otherwise  just,  reasonable,  and  not 
unreasonably  discriminatory.  The  price 
cap  LECs  may  be  required  to  submit 
additional  information  to  enable  us  to 
verify  that  the  overhead  loadings  on  the 
expanded  interconnection  connection 
charges  do  not  unreasonably  differ  from 
the  overhead  loadings  on  other  services, 
for  which  price  cap  LECs  generally  do 
not  provide  cost  justification. 

53.  Other  Pricing  Issues.  We  decline 
to  require  the  LECs  to  set  connection 
charges  to  ensure  that  interconnectors 
using  virtual  and  physical  collocation 
arrangements  pay  the  same  total  prices, 
or  to  require  that  virtual  collocation  be 
priced  using  physical  collocation  rates 
as  a  starting  point  and  deducting  the 
cost  savings  from  using  a  virtual 
arrangement.  We  reaffirm  our  decision 
to  require  the  LECs  to  provide  cost 
justification  for  any  connection  charges 
that  would  vary  on  a  per  circuit  basis 
because  of  the  number  or  type  of 
interconnected  circuits  ordered.  We  also 
reaffirm  our  conclusion  that  the  LECs 
may  not  charge  different  rates  for 
special  access  and  switched 
interconnection  rate  elements,  or  for 
interconnection  rate  elements  in 
different  types  of  central  offices  (i.e.. 
end  offices,  serving  wire  centers, 
tandem  offices,  etc.),  unless  costs  differ. 

C.  Contribution  Charge 

54.  We  reaffirm  the  principle  that 
interconnectors,  as  well  as  LECs.  should 
provide  contributions  to  support  any 
specifically  identified  regulatory 
subsidy  mechanisms  that  are  embedded 
in  LEC  rates  for  services  subject  to 
competition.  Our  rule  on  contribution 
charges  for  special  access  and  expanded 
interconnection.  47  CFR  69.122.  will 
advance  this  policy  principle.  Without 
evidence  of  other  regulatory  support 
flows  within  interstate  special  access 
rates,  we  decline  to  modify  for  our  new 
regulatory  regime  the  policy  principle, 
the  rule,  or  our  procedures  regarding 
contribution  charges.  As  to  switched 
transport,  we  find  no  reason  to  alter  our 
conclusion  that  the  transport 


interconnection  charge  obviates  the 
need  for  any  separate  contribution 
charge. 

D.  Separations 

55.  We  reaffirm  our  earlier 
conclusions  concerning  the  possible 
need  for  separations  changes  in 
response  to  the  adoption  of  expanded 
interconnection  requirements  for  special 
access  and  switched  transport.  Thus, 
while  we  find  no  reason  to  delay 
implementation  of  the  requirements  set 
forth  in  this  order,  we  leave  in  place  our 
current  referrals  to  the  Joint  Board 
concerning  whether  separations  changes 
are  needed  to  ensure  a  reasonable 
jurisdictional  allocation  of  expanded 
interconnection  costs  and  revenues.  We 
decline  to  broaden  the  scope  of  our 
referral  to  the  Joint  Board,  or  to  modify 
our  separations  procedures. 

V.  LEC  Pricing  Flexibility 

A.  In  General 

56.  We  deny  Teleport's  petition 
requesting  that  that  Commission 
eliminate  the  additional  pricing 
flexibility  granted  to  the  LECs  in  the 
Special  Access  Expanded 
Interconnection  Order,  57  FR  54323 
(November  18.  1992).  unless  those  LECs 
voluntarily  provide  physical  collocation 
for  special  and  switched  access 
expanded  interconnection,  except  that 
we  slightly  modify  the  threshold 
standard  by  changing  the  definition  of 
when  expanded  interconnection  is 
"operational,"  as  set  forth  below.  W& 
generally  reaffirm  our  decisions  in  the 
expanded  interconnection  orders 
regarding  LEC  pricing  flexibility 

B.  Density  Zone  Pricing 

1.  Threshold  Required  for 
Implementation 

57.  We  reaffirm  the  LECs  with 
"operational"  expanded  interconnection 
offerings  for  special  access  in  a  study 
area  should  be  allowed  to  implement 
density  zone  pricing  of  special  access  in 
that  study  area,  and  similarly,  that 
"operational"  switched  expanded 
interconnection  should  enable  LECs  to 
implement  density  zone  pricing  of 
switched  transport.  We  modify  our 
definition  of  when  expanded 
interconnection  offerings  are 
"operational,"  and  define  expanded 
interconnection  offerings  as 
"operational"  when  and  if  an 
intercormector  has  taken  a  cross-connect 
element  in  connection  with  a  tariffed 
expanded  interconnection  offering  after 
our  new  mandatory  virtual  collocation 
policy  becomes  effective. 

58.  Thus,  an  offering  will  be 
considered  "operational"  under  our 


new  regime  in  the  following 
circumstances:  (1)  An  interconnector 
has  taken  a  cross-connect  pursuant  to  a 
generally  tariffed  virtual  collocation 
offering  pursuant  to  our  new  rules;  or 
(2)  an  interconnector  has  taken  a  cross- 
connect  pursuant  to  a  physical 
collocation  offering  subject  to  the  terms 
of  this  order.  In  this  second  case,  the 
interconnector  need  not  have  started 
taking  the  cross-connect  after  our  new 
regime  becomes  effective,  so  long  as  it 
continues  to  take  the  cross-connect 
under  the  new  rules.  In  study  areas 
where  a  LEC  has  implemented  density 
zone  pricing,  we  will  require  the  LEC  to 
file,  sixty  days  after  the  effective  date  of 
the  LECs  new  expanded 
interconnection  offering,  tariff  revisions 
effftctive  en  15  days  notice  that 
reestablish  averaged  rates  ihrout'.hout 
the  study  area  pursuant  to  §  69.3(!r)(7)  of 
cur  rules  if  no  interconnector  has  taken 
a  cross-connect  under  our  new  reginse. 

59.  We  reject  proposals  to  delay  any 
competitive  rate  changes  by  the  LECs' for 
an  arbitrary  time  period  (such  as  the  12 
months  proposed  by  MPS)  or  until  afUr 
they  have  lost  a  specified  proporticn  of 
market  share.  We  also  reject  the  CAPs' 
sufsgestion  that  LECs  be  permitted  to 
reduce  rates  in  high-density  areas  but 
not  to  increase  rates  in  low-density 
areu.";,  where  they  may  be  below  cost 
due  to  past  geogr&phic  rate  averaging. 
Finally-,  msking  density  zone  pricing  for 
price  cap  LECs  ccnditioriQ!  on  cost- 

,  justification  of  special  access  volume 
di.sccunts  would  be  inconsistent  with 
price  cap  regulation. 

2.  Price  Cap  Structure 

60.  We  find  no  need  to  amend  the 
price  cap  rules  for  density  zone  pricing 
under.our  mandatory  virtual  collocation 

.regime.  Moreover,  we  reaffirm  our 
decisions  regarding  the  price  cap 
structure  for^density  zone  pricing  under 
the  pre-existing  rules,  including  the 
+5%/ -10%  pricing  bands  that  apply  to 
the  zone  subindexes,  the  retention  of  the 
overall  DSl  and  DS3  pricing  bands,  and 
the  existing  tariff  procedures  forabm-e- 
band  rafe  c  lianpes.  We  also  decline  to 
adopt  MFS's  reconsideration  proposal  to 
require  the  LECs  to  demonstrate  that  the 
ratio  of  revenues  to  average  variable  cost 
in  the  highest-density  zone  is  no  less 
than  that  ratioln  the  lowest-density 
zone.  • 

3.  Di  finition  of  Zcne.s 

fil.  We  reaffirm  o..i  decision  to  assign 
iiUL-roffice  facilities  betv.i-ron  dift^-rent 
zones  to  the  higher-price,  L  i/ver-density 
zoiui,  and  find  no  reason  to  apply  a 
different  rule  under  our  mandatory' 
virtual  collocation  policy.  We  decline  to 
create  separate  zone  systems  for 


interoffice  facilities  and  entrance 
facilities,  or  to  impose  substantially 
higher  burdens  of  proof  than  those  we 
already  imposed  if  LECs  propose  zone 
plans  with  more  than  three  zones. 

C.  Volume  and  Term  Discounts 

62.  We  reaffirm  our  decision  to  permit 
LECs  to  offer  volume  and  term 
discounts  on  switched  transport 
senices  after  the  specified  thresh jjd  has 
been  reached,  and  find  no  reason  for  a 
different  rule  under  our  mandatory 
virtual  collocation  policy.  We  generally 
reaffirm  that  LECs  m.ay  begin  offering 
switched  transpo.rt  with  volume  nnd 
term  discounts  in  any  particular  :,ti!dy 
area  only  after  one  of  ihe  following 
conditions  is  met:  (1)  IGO  DSl- 
equivalent  switched  cro.ss-connects  are 
operational  in  the  Zone  1  offices  in  tiie 
study  area;  or  (2)  an  average  of  25  D3l- 
equivalent  switched  cress-connects  per 
Zone  1  office  are  cpcrational.  (Zone  1 
refers  to  the  LECs  density  pricinr;  zone 
wilh  the  greatest^raffic  density.)  In 
study.areas  with  no  Zone  1  cffices.  the 
LECs  may  implement  volurre  and  term 
discounts  once  five  DSl-equiValent 
switched  cross-connects  have  been 
taken  in  the  study  area.  LECs  that  have 
not  implemented  density  zone  pricing 
may  implement  volume  and  tenn 
discounts  in  a  study  area  u.^lor 
ciistomers  have  subscribed  to  100  DSl- 
equivalent  switched  cros.'? -connects  iji 
the  study  area.  We  adopt  O-e  dtHniiion 
of  "operational"  cross-co:.;.t;f;ts  that  we 
adopted  in  the  conte.xt  of  dunsity  zoue 
pricing.  We  decline  to  set  a  1.:.re.<;hold 
ba.sed  on  the  market  penolralion  of  LEC 
competitiors.  We  delegate  authority  to 
the  Chief,  Common  Carrier  Bur'Tj.  to 
modify  the  tf.re':;hold  pci..*  !...r  zcne 
density  pri-.:;'  ?;  in  unusual 
circumstances  where  a  change  in  the 
strict  requirements  would  advance  the 
Commission's  objectives. 

63.  We  retain  for  our  nrandalory 
virtual  collocation  regime  Iberule 
regardin;!  cost  showings^ for  discounted 
switched  transport  offerings,  which 
qualify  as  hew  services  under  the  price 
cap  rules.  We  reject  tlie  proposals  of 
MFS  and  Sprint  to  require  LECs  to 
demonstrate  that  discounted  services 
recover  the  same  proportion  of 
overheads  as  non-discounted  services, 
or  to  require  that  the  ratio  of  revenues 
to  average  variable  cost  of  discounted 
offerings  be  no  less  than  that  ratio  for 
noh-di.scounted  services.  We  are  not 
persuaded  that  any  change  is  necessary 
to  the  120-day  notice  period  for  thcsn 
tariff  filings. 


D.  Other  Fonns  of  Pricing  Flexibility 

64.  We  do  not  grant  the  LECs 
authority  for  broader  pricing  flexibility 
at  present. 

E.  Fresh  Look 

65.  We  reaffirm  our  "fresh  look" 
policy,  limiting  the  charges  a  LEC  may 
impose  on  certain  custo.mers  who  want 
to  tcmnnate  long-term  LEC  special 
access  arra.'igements  to  nn  amount  that 
vvculd  place  both  the  LEC  and  the 
customer  in  the  same  position  they 
would  have  been  had  the  customer 
chosen  a  shorter  term  arrangement  from 
the  beginning  of  the  term. 

66.  USTA's  proposal  to  cllow  LECs  to 
file  monthly  tr?n.sn.ilt3ls  including  all 
ni'W  collocations  that  become  • 
cr-erationa!  within  that  month  appears 
to  be  reasonable.  We  modify  our  fresh 
lock  policy,  which  currently  requires 
LECs  to  file  tJriff  transmittals  giving 
public  notice  of  the  fresh  look 
opport'jnity  for  each  central  office  no 
later  than  five  business  days  after  the 
first  special  access  expanded 
interconnection  arrangement  becomt  s 
operational  in  the  central  office,  Ii! stead, 
we  will  require  the  LECs  to  file  tariff 
transmittals  nc  Inter  than  five  busine.ss 
days  cfter  the  end  of  each  cr.'.c.-.dcr 
month  giving  public  notice  cf  tl  a  f.-v'sli 
look  cpportur.ity  for  each  cenlral  olfice 
in  which  the  first  expanJed 
interconnection  arr^ngsment  became 
operational  during  that  month.  The 
fresh  look  period  runs  frcn  the  actual 
date  that  the  first  expanded 
interconnection  arrangement  becomes 
operational  until  180  days  foHcwing  the 
filing  date  cf  the  tariff  provid.n^  notice 
of  the  beginning  of  the  fresh  lock 
period.  The  same  procedures  v%  ill  apply 
to  fresh  look  periods  triggered  by 
switched  transport  expanded 
interconnection.  In  addition,  '.vj-  '  larify 
that  LECs  need  not  file  any  tariff 
transmittals  if  their  termination 
liabilities  are  less  than  or  equal  to  the 
maxintum  liabilities  specified  by  our 
fresh  look  policy.  Accordingly,  we 
dismiss  GTE's  petition  for  waiver  as 
moot.  Finally,  we  conclude  that  no 
additional  fresh  look  periods  are 
necessary  under  our  mandatory  virtual 
collocation  rules. 

F.  Non-Recurring  Reconfiguration 
Charges 

67.  We  reaffirm  that  all  non-recurring 
charges  applicable  to  customers  shifting 
to  an  interconnector's  services  are  to  be 
set  no  higher  than  cost-based  levels.  We 
also  reaffirm  that  the  presumption  of 
reasonableness  in  the  price  cap  rules 
should  not  apply  to  these  charges.  In 
addition,  we  reaffirm  that  any  difference 
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e  authority  to  the  Chief, 
Carreer  Bureau,  to  address 
on  issues  raised  by  the 
rekpect  to  any  other  issues 
( ur  previous  expanded 
i(  n  orders  that  are  not 
ac  dressed  in  this  order,  we 
ei  irlier  conclusions  for  our 
ccllocation  regime,  based  on 
st(  ted  in  the  earlier  orders. 


Clauses 

igly,  it  is  ordered. 


VII.  Ordering 

69.  Accordi 
pursuant  to  ai  thority  contained  in 
Sections  1,  4.  JOl-205,  214,  and  218  of 
the  Communi  ations  Act  of  1934,  as 
amended,  47  1 JSC  151.  154,  201-205, 

that  Parts  64  and  69  of  the 
Rules  ARE  AMENDED  as 


214,  and  218, 
Commission's 
set  forth  belov  r. 

70.  It  is  furt.  ler  ordered  That  the 
policies,  rules,  and  requirements 

Order  shall  be  effective 
15. 1994, except  the 
■egarding  the  filing  of 
tariffs  and  regirding  notifications  with 
respect  to  exenpt  physical  collocation 
offerings,  whi  ;h  shall  be  effective  on 
September  1,  i994. 

71.  ft  is  furt  ter  ordered  That 
Teleport's  Pet  tion  for  Declaratory 
Ruling  is  deni  ad  except  to  the  extent 
specified  in  tl  is  order. 

72.  It  is  furt  ler  ordered  That  GTE's 
Petition  for  Li  mited  Waiver  of  the 
■'Fresh  Look"  Policy  is  dismissed  as 
moot. 

73.  It  is  furt  ter  ordered  That  authority 
is  delegated  t<  the  Chief,  Common 
Carrier  Dureai  i,  as  set  forth  herein. 

List  of  Subiec  s  in  47  CFR  Parts  64  and 
69 

Communia  tions  common  carriers. 
Reporting  anc  recordkeeping 
requirements,  Telephone. 

Federal  Commv  nications  Commission. 
WiUiani  F.  CaK  n. 

Acting  Secrvtar  /. 

Amendatory '  'ext 

Parts  64  an(  69  of  title  47  of  the  Code 
of  Federal  Rej  ulations  are  amended  as 
follows: 


PART  64— Ml  5i 
RELATING  T( ) 


1.  The  authp 
continues  to 


rity  citation  for  part  64 
tfead  as  follows: 


Authority 

amended:  47  V 


.CELLANEOUS  RULES 
COMMON  CARRIERS 


S<  ction  4.  48  Stat.  1066,  as 
S.C  154.  unless  otherwise 


noted.  Interpret  or  apply  sees.  201,  218,  225. 
48  Stat.  1070,  as  amended,  1077;  47  U.S.C. 
201,  218,  225.  unless  otherwise  noted. 

2.  Section  64.1401  is  amended  by 
revising  paragraph  (c),  removing 
paragraphs  (d)  and  (e),  redesignating 
paragraphs  (fl  through  (i)  as  paragraphs 
(d)  through  (g),  respectively,  and 
revising  newly  redesignated  paragraph 
(0(2),  to  read  as  follows: 

§64.1401    Expanded  interconnection. 


(c)  The  local  exchange  carriers 
specified  in  paragraph  (a)  of  this  section 
shall  offer  expanded  interconnection  for 
interstate  special  access  and  switched 
transport  services  through  virtual 
collocation,  except  that  they  may  offer 
physical  collocation,  instead  of  virtual 
collocation,  in  specific  central  offices,  as 
a  service  subject  to  non-streamlined 
communications  common  carrier 
regulation  under  Title  II  of  the 
Communications  Act  (47  U.S.C.  201- 
228). 
•        •        •        •         • 

(2)  At  least  two  such  interconnection 
points  at  any  local  exchange  carrier 
location  at  which  there  are  at  least  two 
entry  points  for  the  local  e.xchange 
carrier's  cable  facilities,  and  space  is 
available  for  new  facilities  in  at  least 
two  of  those  entry  points. 


PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority.  Sees.  4,  201,  202.  203.  205,  218. 
403.  48  Stat.  1066, 1070, 1072, 1077, 1094. 
as  amended;  47  USC  154,  201,  202.  203,  205. 
218,403. 

2.  Section  69.121  is  amended  by 
revising  paragraph  (a)(2)  to  read  as       • 
follows: 

§  69.1 21    Connection  charges  for  expanded 
Interconnection. 


(2)  Charges  for  subelements  associated 
with  physical  collocation  or  virtual 
collocation,  other  than  the  subelement 
described  in  paragraph  (a)(1)  of  this 
section  and  subelements  recovering  the 
cost  of  the  virtual  collocation  equipment 
described  in  §  64.1401(e)(1)  of  this 
chapter,  may  reasonably  differ  in 
different  central  offices, 
notwithstanding  §  69.3(e)(7). 
***** 

IFR  Doc.  94-18589  Filed  7-29-94;  8:45  am] 

BtLUNQ  CODE  e71Z-01-M 


47  CFR  Part  73 
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Radio  Broadcasting  Services; 
Chesapeake,  Virginia,  and  Elizabeth 
City.  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  reallots 
Channel  229C  from  EHzabeth  City, 
North  Carolina,  to  Chesapeake,  Virginia, 
and  modifies  the  license  of  Benchmark 
Radio  Acquisition  Fund  IV  Limited 
Partnership  for  Station  WKC)C(FM) 
accordingly,  as  requested,  pursuant  to 
the  provisions  of  Section  1.420(i)  of  the 
Commission's  Rules.  See  54  FR  50004, 
December  4, 1989,  and  57  FR  49055, 
October  29, 1992.  The  allotment  of 
Channel  229C  to  Chesapeake  would 
provide  a  third  local  transmission 
service  to  Chesapeake  (population 
151,976)  while  removing  a  local 
transmission  service  from  Elizabeth  City 
(population  14,292).  A  counterproposal 
filed  by  Goya  Communications  is 
dismissed.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  August  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sloan  Gregory,  Pamela  Blumenthal, 
Mass  Media  Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summar>'  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-535, 
adopted  Julv  19, 1994  and  released  July 
27,  1994.  The  full  text  of  this 
Com.mission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  located  at 
1919  M  Street  NW..  Room  246.  or  2100 
M  Street  NW.,  Suite  140.  Washington, 
DC  20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allolmonts  under  North  Carolina,  is 


amended  by  removing  Charuiel  229C  at 
Elizabeth  City. 

3.  Section  73.202(b).  the  Table  of  FM 
allotments  under  Virginia,  is  amended 
by  adding  Channel  229C  at  Chesapeake. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Btonch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement:  Aircraft  Fuel 
Cells 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Correction  to  interim  regulation. 

SUMMARY:  This  document  corrects  an 
interim  rule,  which  was  published  on 
Monday.  March  14.  1994  (59  FR  11729). 
The  interim  rule  related  to  the 
acquisition  of  aircraft  fuel  cells. 

EFFECTIVE  DATE:  March  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Alyce  Sullivan,  (703)  604-5929. 
Claudia  L.  Naugle, 

Depu  ty  Director,  Defense  Acquisition 
RegulotTons  Council. 

Accordingly.  FR  Doc.  94-5817 
pubHshed  March  14, 1994(59  FR  11729) 
is  corrected  as  follows: 

225.7021-1     [Coffoctedl 

1.  On  page  11729,  in  thenaiddle 
column.  Section  225.7021-1  is  corrected 
by  adding,  at  the  end  of  the  sentence, 
the  words  "by  a  domestic-operated 
entity"  after  "manufactured  in  the 
United  States"  and  before  the  period. 

252.225-7038    [Conected] 

2.  On  page  11729,  in  the  third 
column.  Section  252.22S-7038  is 
corrected  by  adding,  at  the  end  of  the 
sentence,  the  words  "by  a  domestic- 
operated  entity"  after  "manufactured  in 
the  United  States"  and  before  the 
period. 

IFR  Doc  94-18648  Filed  7-29-94;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  519  and  552 

[APD  2800.12A,  CHGE  55] 
RIN  309O-AF06 

General  Services  Administration 
Acquisition  Regulation;  Small 
Business  Subcontracting  Program 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Final  rule. 


SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Is  amended  to  revise  Subpart 
519.7  of  the  General  Services 
Administration  Acquisition  Regulation. 
The  revision  incorporates  a  class 
deviation  from  the  FAR  clause  at 
52.219-9.  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  and  at  52.219-16,  Liquidated 
Damages — Small  Business 
Subcontracting  Plan.  The  General 
Services  Administration  (GSA)  has 
made  a  determination  to  deviate  from 
the  FAR  clause  at  52.219-9  on  a  class 
basis  by  adding  a  requirement  that  a 
goal  be  established  for  women-owned 
small  business  concerns  when  an 
individual  contract  plan  is  involved, 
and  by  referring  to  women-owned  small 
business  as  well  as  small  and  small 
disadvantaged  business  concerns 
throughout  the  clause.  The  class 
deviation  to  FAR  52.219-16  makes 
minor  wording  changes  to  make  the 
language  conform  to  the  clause  as 
modified  by  the  class  deviation  and  to 
limit  the  provisions  for  calculating  the 
amount  of  damages  to  the  goals  for 
small  and  small  disadvantaged 
businesses  as  provided  in  the  Small 
Business  Act.  The  revision  also 
expresses  GSA's  expectation  that 
offerors  under  GSA  procurements,  in 
submitting  required  subcontracting 
plans,  will  do  more  than  merely  restate 
minimum  plan  requirements. 
Subcontracting  plans  should 
demonstrate  creativity  and  innovation 
in  smaU.  small  disadvantaged,  and 
women-owned  small  business  concerns 
in  subcontraaing  opportunities  and  an 
understanding  of  the  requirement  that 
these  concerns  be  afforded  the 
maximum  practicable  opportunity  to 
perform  as  subcontractors  in  the 
offeror's  procurements.  In  certain 
negotiated  solicitations,  the 
subcontracting  plan  will  be  negotiated 
with  price  and  any  technical  and 
management  proposal  required  by  the 
solicitation.  In  sealed  bid  solicitations, 
target  goals  may  be  stated  by  GSA  in  the 


solicitation.  The  revision  also  deletes 
various  sections  in  Subpart  519.7 
because  they  concern  nonregulafory 
material,  makes  editorial  changes  in 
Subpart  519.8,  and  incorporates  the 
class  deviations  in  Subpart  570.2. 
EFFECTIVE  DATE:  August  1,  1994. 
FOR  FURTWrR  INFORMATION  CONTACT: 
Paul  Linfield,  Office  of  GSA  Acquisition 
Policy,  (202)501-1224. 

SUPPLEMENTARY  MFOMIATION: 

A.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
January  14. 1994  (59  FR  2345).  Fifteen 
public  comments  and  comments 
received  from  GSA  activities  were 
considered  in  formulating  this  final 
rule.  Fourteen  of  the  public  comments 
viewed  the  proposed  rule  favorably; 
three  expressed  concerns  that 
demonstrated  a  need  for  further 
clarification.  The  significant  issues  and 
concerns  raised  during  the  comment 
period  are  summarized  below. 

Thirteen  organizations  recommended 
that  offerors  be  required  to  submit  a 
detailed  written  summary  of  the  projects 
on  which  the  offeror  was  responsible  tor 
meeting  or  exceeding  minonty/women 
business  enterprise  subcontracting  goals 
and  that  the  contracting  officer's 
evaluation  of  the  offeror's  proposal  be 
weighted  based  on  the  offeror's 
subcontracting  plan.  Neither 
recommendation  is  incorporated  in  the 
regulation  issued  today. 

The  provisions  at  GSAR  552.219-73 
and  552.219-74  require  a  description  of 
the  offeror's  subcontracting  strategies 
and  significant  achievements.  This 
requirement  permits  an  offeror  to 
describe  occasions  where  it  met  or 
exceeded  subcontracting  goals  without 
any  presumption  that  only  when  the 
goals  are  met  or  exceeded  is  the 
achievement  significant.  Subcontracting 
goals  may  not  be  achieved  for  reasons 
that  often  are  beyond  the  control  of  the 
offeror;  e.g.,  changes  in  the  economy  or 
excessive  pricing.  For  this  reason  GSA 
believes  "significant  achievements" 
should  consider  more  than  whether 
subcontracting  goals  were  met. 

The  final  rule  also  leaves  to  the 
discretion  of  the  contracting  officer  the 
determination  of  whether  or  not  to  use 
the  subcontrac-ting  plan  as  a  weighted 
evaluation  factor  or  subfactor.  The  type 
of  procurement  and  the  number  of  large 
versus  small  business  concerns 
anticipated  to  compete  for  the  award 
may  influence  that  decision. 

One  comment  suggested  that  for  each 
project  the  GSA  should  set  aside  an 
amount  to  aid  the  large  business  in 
offsetting  the  additional  cost  in  assisting 
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small,  small  c  isadvantaged,  and 
women-ownei  small  business  concerns. 
This  suggestion  is  not  addressed  in  this 
regulation:  GJA  is  examining 
alternatives  fc  r  hiture  implementation 
that  may  involve  the  use  of  incentives, 
however. 

One  organi;  ation  stated  that  use  of  the 
subcontractin  ?  plan  as  an  evaluation 
factor  or  subfj  ctor  "should  not  be 
weighted  grej  ter  than  any  other 
evaluation  fac  tor  and  should  not  be 
used  to  elimii  late.  by  itself,  a  contractor 
from  a  negoti;  ited  procurement."  This 
concern  is  no  addressed  in  this 
regulation.  H(  iwever,  contemporaneous 
with  the  development  of  this  regulation, 
the  GSA  deve  oped  internal  guidance 
for  its  contrac  ting  officers  to  assist  them 
in  carrying  oi  t  their  responsibilities. 
This  internal  guidance  will  advise  the 
contracting  o  ficer  to  be  flexible  and  not 
establish  arbi  rary  criteria. 

The  same  o  rganization  also  raised 
concerns  witl  i  the  use  of  the  term, 
"aggressive."  in  GSAR  552.219-72,  the 
phrase,  "consistent  with  efficient 
contract  performance."  used  in  GSAR 
552.219-73,  <  nd  the  types  of 
information  t  le  contracting  officer  will 
review  and/o  consider  in  determining 
the  acceptabi  ity  of  a  subcontracting 
plan  (par.  (c)  Df  GSAR  552.219-73  and 
552.219-74).  The  GSA  agrees  that  the 
term,  "aggres  live,"  may  be  interpreted 
inappropriate  ly,  and  has  substituted  the 
more  appropi  iate  phrase,  "creative  and 
innovative."  n  the  final  rule. 

Additional  y,  the  commenting 
organization  >elieves  the  regulation 
should  conta  n  examples  of  what 
constitutes  "( onsistent  with  efficient 
contract  perf(  rmance."  The  GSA 
believes  furtl  er  clarification  is 
unneces.sary  i  s  its  regulation  is 
consistent  wi  h  policies  and 
exp<H:tations  n  Federal  Acquisition 
Regulation  (F  ^R)  clauses  52.219-8, 
Utilization  o  Small  Business  Concerns 
and  Small  Di  ^advantaged  Business 
Conf.ems,  an  I  52.219-13,  Utilization  of 
Women-Own  3d  Small  Businesses.  Also, 
Pub.  L.  95-5(  7  does  not  require  that 
prime  contrai  tors  subcontract  a  portion 
of  the  work,  I  ut  instead  expre.sses  the 
policy  and  e)  pectation  that  small  and 
small  disadvi  ntaged  busines.ses  are 
afforded  the  i  naximum  practicable 
opportunity  to  perform  that  portion  of 
the  work  thai  is  subcontracted.  Another 
statute  expre  ses  similar  policy  and 
expectations  or  women-owned  small 
businesses.  1  lese  policies  are  reflected 
in  the  FAR  c  auses  52.219-8  and 
52.219-13  th  It  use  the  phra.se, 
"con.sistent  vith  efficient  contract 
performance."  This  phrase,  used  in 
GSAR  552.21 9-73,  has  the  same 
meaning  as  ii  i  the  established  FAR 


clauses.  The  provision  merely  reinforces 
current  policies  and  expectations  and  is 
intended  to  assure  that  contractors  give 
serious  consideration  to  small,  small 
disadvantaged,  and  women-owned 
small  business  concerns  for  the  portion 
of  work  that  is  subcontracted. 

Three  other  issues  raised  by  this 
organization  were:  (1)  "previous  goals 
and  achievements  of  contractors  in  the 
same  industry"  (GSAR  552.219-73(c)(2) 
and  552.219-74(c)(2))  do  not  take 
geographical  differences  into 
consideration:  (2)  consideration  of 
information  solely  from  "local 
preference  programs  and  other  advocacy 
groups"  (GS.AR  552.219-73(c)(3)  and 
552.219-74(c.i(,i)]  will  increase  goals  to 
unrealistic  and  unobtainable  levels;  and 
(3)  contracting  officers,  in  reviewing  a 
contractor's  description  of  its  strategies 
and  hi.storical  performance  in  placing 
subcontracts  (GSAR  552.219-73(c)f4) 
and  552.219-74(c)(4))  may  penalize  a 
contractor  that  has  not  focused  on 
subcontracting  programs  in  the  past. 
The  GSA  agrees  that  geographical 
differences  are  an  important  factor  to 
consider.  In  its  internal  guidance, 
previously  alluded  to,  it  recognizes 
geographical  diversity  and  the 
availability  and  location  of  potential 
contractors  as  a  factor  that  may  be 
considered  in  establishing  target  goals 
or  developing  a  negotiation  strategy. 

The  GSA  agrees  that  reliance  solely 
on  "local  preference  programs  and  other 
advocacy  groups"  would  be 
inappropriate.  Both  the  regulation  and 
the  GSA  internal  guidance  clearly 
establish  that  the  contracting  officer's 
determination  as  to  the  acceptability  of 
a  subcontracting  plan  requires  the 
evaluation  of  multiple  sources  of 
information  and  not  the  arbitrary 
application  of  specific  factors  or 
formulas. 

The  GSA  al.so  does  not  believe  it  is 
unreasonable  to  reward  a  contractor 
who  has  focused  on  its  subcontracting 
program  in  the  past.  This  regulation 
provides  a  basis  to  recognize  their 
contributions  in  furthering  national 
policy.  Two  changes  were  made  to 
subparagraph  (c)(4)  in  both  GSAR 
552.219-73  and  552.219-74;  the  phrase, 
"when  applicable,"  was  deleted.  A 
sentence  also  was  added  to  clarify  that 
an  offeror  could  describe  its  strategies 
and  historical  performance  in  terms  of 
its  commercial  as  well  as  its  previous 
Government  contracts.  This  sentence 
was  added  to  ensure  that  contractors 
that  may  not  have  previously  held  a 
Government  contract  requiring  a 
subcontracting  plan  were  not  evaluated 
adversely. 

One  company  submitted  comments 
disagreeing  with  the  proposed 


regulation  because  the  changes  "do  not 
seem  practical  for  Commercial  Products 
producers. ..."  Specifically,  this 
company  stated  that  it  did  not  have  the 
ability  to  source  specific  components  of 
a  particular  final  product  for  a  particular 
contracted  item  and,  consequently, 
would  be  unable  to  negotiate  a 
subcontracting  plan  covering  any 
particular  item  that  would  be  sold  on 
that  contract.  A  better  approach,  this 
company  suggests,  "would  be  to 
maintain  or  increase  percentage  goals 
based  on  total  company  (offeror's) 
purchases  from  all  suppliers." 

Commercial  products  subcontracting 
plans  we're  developed  to  address  the 
issues  this  company  raises.  As 
contrasted  with  an  individual  contract 
plan  developed  for  a  specific  contract 
that  has  goals  based  on  acompany's 
planned  subcontracting  and  purchasing 
to  support  performance  of  that  specific 
contract,  a  commercial  products 
subcontracting  plan  describes 
subcontracting  that  relates  to  the 
company's  production  generally:  i.e.,  for 
both  its  commercial  and  non- 
commercial products:  rather  than  solely 
to  the  item  purchased  under  the 
Government  contract. 

The  regulation  issued  today  does  not 
affect  the  ability  of  a  company  to  offer 
a  commercial  products  plan,  nor  does  it 
direct  offerors  to  particular  sources  for 
subcontracting.  The  GSA  understands  - 
that  contractors  may  have  long 
established  sources  for  specific 
components  and  the  regulation  does  not 
suggest  that  these  be  altered.  To  clarify 
this  matter,  a  sentence  was  added  to 
paragraph  (a)  in  both  GSAR  552.219-73 
and  552.219-74  that  states  that  an 
offeror  can  satisfy  the  GSA's 
expectations  with  a  commercial 
products  plan  where  the  offeror's 
commitment  to  providing  maximum 
practicable  subcontracting  opportunities 
to  small,  small  disadvantaged,  and 
women-owned  small  business  concerns 
is  demonstrated  through  the 
subcontracting  relating  to  its  production 
generally;  i.e.,  for  both  its  commercial 
and  Government  business. 

The  company  al.so  suggested  that 
subparagraph  (c)(3)  in  GSAR  552.219-  - 
74  be  removed.  It  believes  that  the  plan 
and  goals  stated  should  be  the 
responsibility  of  the  U.S.  Small 
Business  Administration  (SBA),  be 
evaluated  by  the  SBA,  and  not  be 
evaluated  by  outside  advocacy  groups. 
This  suggestion  was  not  adopted.  While 
the  SBA  is  afforded  an  opportunity  to 
review  the  subcontracting  plan, 
determining  its  acceptability  remains  a 
responsibility  of  the  contracting  officer. 
Subparagraph  (c)(3)  merely  informs 
potential  offerors  that  the  contracting 


officer  will  consider,  among  other  types 
of  information,  information  and 
potential  sources  obtained  from  the  SBA 
and  other  advocacy  groups  in 
determining  whether  the  .subcontracting 
plan  is  reasonable  and  the  goals 
realistic. 

The  SBA  submitted  comments 
supporting  the  proposed  rule.  It  offered 
several  suggestions  that  were  not 
incorporated  in  this  final  rule.  The  SBA 
stated  that  it  supported  GSAR  552.219- 
74.  It  interpreted  this  provision  to 
require  the  subcontracting  plan  at  the 
time  of  bid  submittal  in  sealed  bidding. 
This  interpretation  is  incorrect.  The 
requirement  for  the  subcontracting  plan 
with  the  initial  offer  applies  only  in 
certain  GSA  negotiated  procurements 
(GSAR  519.705-2).  In  sealed  bidding, 
the  traditional  practice  of  requiring  the 
subcontracting  plan  only  from  the 
apparent  low  bidder  is  continued. 

The  SBA  also  suggested  adding  a 
subparagraph  (c)(5)  to  both  GSAR      ' 
552.219-73  and  552.219-74  that  would 
provide  for  obtaining  comments  and 
recommendations  from  the  SBA 
procurement  center  representative  (SBA 
PCR)  prior  to  approval  of  the 
subcontracting  plan.  The  GSA  internal 
guidance  already  provides  procedures 
for  obtaining  the  comments  and 
recommendations  of  the  SBA  PCR.  The 
GSA  does  not  believe  adding  the 
suggested  paragraph  (c)(5)  provides  any 
benefit  to  potential  offerors. 

The  SBA  also  expressed  concern  with 
the  exception  provided  in  GSAR 
519.705-2  for  not  requiring  the 
subcontracting  plan  with  the  initial  offer 
for  those  acquisitions  offering  minimal 
subcontracting  opportunities.  It 
suggested  substituting  the  word  "no"  for 
"minimal."  The  GSA  again  believes  the 
SBA  has  misinterpreted  the  regulation. 
The  GSA  believes  it  would  be 
unnecessarily  burdensome  to  require 
subcontracting  plans  &t>m  all  offerors 
when  the  contracting  officer  can 
determine  from  the  nature  of  the 
procurement  that  subcontracting 
opportunities  will  be  minimal.  Under 
such  a  circumstance,  using  the 
subcontracting  plan  as  a  discriminating 
factor  or  subfactor  in  evaluating 
proposals  would  not  be  beneficial.  The 
regulation  cannot  change  the  statutory 
requirement  for  the  apparently 
successful  offeror  to  submit  an 
acceptable  subcontracting  plan  prior  to 
award. 

B.  Executive  Order  12866 

This  rule  was  not  submitted  to  the 
Office  of  Mcuiagement  and  Budget 
(0MB)  for  review  because  the  rule  is  no* 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866,  Regulatory 


Planning  and  Review,  and.  therefore, 
was  not  required  to  be  submitted. 

C.  Regulatory  Flexibility  Act 

.    Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  the  GSA 
certifies  that  the  proposed  rule  will  not 
have  significant  impact  on  a  substantial 
number  of  small  entities,  since  the 
revised  subcontracting  plan 
requirements  in  the  regulation  do  not 
apply  to  small  business  concerns. 
Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepared. 

D.  Paperwork  Reduction  Act 

The  clause  at  552.219-9,  Small 
Business  Subcontracting  Plan,  contains 
an  information  collection  requirement. 
The  clause  incorporates  into  the  GSAR 
an  approved  deviation  to  the  FAR 
clause  at  52.21^-9  which  has  been 
approved  by  0MB  under  Section 
3504(h)  of  the  Paperwork  Reduction  Act 
and  assigned  OMB  Control  Number 
9000-0006.  The  GSA  deviation  which 
adds  women-owned  small  business  does 
not  add  to  the  information  collection 
requirements  already  provided  for  in  the 
FAR.  FAR  clause  52.219-13,  Utilization 
of  Women-Owned  Small  Businesses, 
already  encourages  use  of  women- 
ovsmed  small  businesses  in 
subcontracting  and  the  Standard  Form 
295.  Summary  Subcontract  Report, 
already  provides  a  vehicle  for  reporting 
on  subcontracting  with  woraen-owrned 
small  business. 

The  provision  at  552.219-73  contains 
an  information  collection  requirement 
that  has  been  approved  by  OMB  under 
Section  3504(h)  of  the  Paperwork 
Reduction  Act  and  assigned  OMB 
Control  Number  3090-^252.  The  title  of 
the  information  collection  is  "GSAR 
552.219-73  Preparation.  Submission, 
and  Negotiation  of  Subcontracting 
Plans."  The  provision  requires  all 
ofTerors,  other  than  small  business 
concerns,  responding  to  a  negotiated 
solicitation  to  submit  a  subcontracting 
plan  with  their  respective  offers  so  that 
a  plan  can  be  negotiated  concurrently 
with  other  parts  of  the  proposal.  The 
respondents  are  potential  GSA 
contractors.  The  contracting  oHicer  will 
use  the  information  to  evaluate  whether 
GSA's  expectation  that  subcontracting 
opportunities  exist  for  small,  small 
disadvantaged  and  women-owned  small 
business  is  reasonable  under  the 
circumstances;  negotiate  goals 
consistent  with  statutory  requirements 
and  acquisition  ob)ectives;  and  expedite 
the  award  process.  The  estimated 
annual  burden  for  this  additional 
collection  is  14,690  hours.  This  is  based 
on  an  estimated  burden  per  response  of 
11.3  hours,  a  proposed  frequency  of  one 


response  per  respondent,  and  an 
estimated  number  of  likely  respondents 
of  1,300. 

Any  comments  concerning  the 
accuracy  of  the  burden  may  be  directed 
to  the  Director.  Office  of  GSA 
Acquisition  Policy  (VP).  I8th  &  F  Sts.. 
NW..  Room  4006,  Washington,  DC 
20405  and  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention  Desk  Officer  for  GSA. 
Washington.  DC  20503. 

List  ofSubiects  in  48  CFR  Parts  519  and 
552 

Government  procurement. 
Accordingly,  48  CFR  Parts  519  and 
552  are  amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  519  and  552  continues  to  read  as 
follows: 

Antiiorily:  40  U.S.C  486(c). 

PART  519— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

519.701.519.702.519.704    [WemovedJ 

2.  Sections  519.701,  519.702.  and 
519.704  are  removed. 

3.  Section  519.705-2  is  revised  to  read 
as  follows: 

519.705-2    Determintng  me  need  lor  a 
subcontracting  pten. 

The  requirement  at  FAR  19.702(a)(1) 
for  submission  of  a  subcontracting  plan 
by  only  the  apparently  successful 
offeror  does  not  apply  to  GSA 
negotiated  solicitations  when  the 
contract  is  expected  to  exceed  $500,000 
($1,000,000  for  construction)  and  the 
contract  will  be  awarded  on  the  basis  of 
an  evaluation  of  technical  and/or 
management  proposals  and  cost  or  price 
proposals  using  source  selection 
procediu^s.  Except  for  acquisitions — 

(1)  Of  leasehold  interests  in  real 
property  using  expedited  procedures. 

(2)  Ol  commercial  products,  or 

(3)  Offering  minimal  subcontracting 
opportunities 

such  acquisitions  shall  require 
submission  of  a  subcontracting  plan 
with  the  initial  offer  by  ail  offerors  that 
are  not  small  business  concerns. 

519.705-4,  519.705-5,  519.705-*,  519.706, 
519.706-70    [Removed] 

4.  Sections  519.705-4,  519.705-5, 
519.705-6.  519.706.  and  519.706-70  aie 
removed. 

5.  Section  519.708  is  revised  to  read 
as  follows: 

519.708    SoncKation  provisions  and 
contract  ciausM. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.219-9.  Small  Business 
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Subcontractinj  Plan,  or  its  Alternate  I  in 
solicitations  ar  d  contracts  instead  of  the 
FAR  clause  at  I  i2.219-9  or  its  alternate. 

(b)  The  conti  acting  officer  shall  insert 
the  clause  at  5!  2.219-16,  Liquidated 
Damages — Smi  11  Business  • 
Subcontracting  Plan,  in  solicitations  and 
contracts  inste  id  of  the  FAR  clause  at 
52.219-16. 

(c)  The  conti  acting  officer  shall  insert 
the  provision  at  552.219-72.  Notice  to 
Offerors  of  Sul  contracting  Plan 
Requirements,  on  the  cover  page  of  the 
solicitation  if  t  le  solicitation  includes 
the  clause  at  5!  2.219-9.  Small  Business 
Subcontracting  Plan.  The  provision  does 
not  apply  to  acquisitions  of  leasehold 
interests  in  real  property  using 
expedited  procedures. 

(d)  The  conti  acting  officer  shall  insert 
the  provision  at  552.219-73. 
Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans,  in 
negotiated  soli  :itations  if  the 
solicitation  im  ludes  the  clause  at 
552.219-9.  Small  Business 
Subcontractinf  Plan,  and  the  contract 
will  be  awarde  d  on  the  basis  of  an 
evaluation  oft  ichnical  and/or 
management  proposals  and  cost  or  price 
proposals  usin  i  source  selection 
procedures.  Tl  e  provision  does  not 
apply  to: 

(1)  Acquisitions  of  leasehold  interests 
in  real  propert  f  using  expedited 
procedures, 

(2)  Solicitations  for  commercial 
products,  or 

(.1)  Solicitatisns  where,  in  the 
judgment  of  ths  contracting  officer, 
subcontracting  opportunities  are 
minimal. 

(e)  The  contracting  officer  shall  insert 
the  provision  i  t  552.219-74.  Coals  for 
Subcontractin  ,  Plan,  in  sealed  bid 
solicitations  if  the  solicitation  includes 
the  clause  at  5  )2. 219-9,  Small  Business 
Subcontractin  ;  Plan.  The  basic 
provision  sho;  Id  be  used  when  the 
contracting  of  icer  is  able  to  realistically 
establish  targe  goals.  Alternate  I  should 
be  used  in  sea  ed  bid  solicitations  when 
the  contractin  ,  officer  cannot  establish 
realistic  target  goals  and  in  negotiated 
solicitations  tl  at  include  the  clause  at 
552.219-9  but  do  not  include  the 
provision  at  51  2.219-73. 


519.770,  519 

6.  Sections 
519.770-3  are 

7.  Section 
read  as  follow ! 


771  M,  519.770-3    [Removed] 
;  19.770,  519.770-1.  and 
removed. 
5  9.803-70  is  revised  to 


519.803-70    C<  fitracting  officer  evaluation 
of  recommends  Uons  for  8(a)  set-asides. 

If  the  Direct  )r  of  Small  and 
Disadvantages  Business  Utilization 
(AU)  or  the  SBTA  recommends  that  a 


procurement  be  set  aside  for  award 
under  the  8(a)  program  and  the 
contracting  officer  disagrees,  the 
contracting  officer  shall  discuss  the 
matter  with  the  official  that  made  the 
recommendation  before  making  a 
decision.  If  the  contracting  officer 
decides  not  to  award  the  contract  under 
the  8(a)  program  as  recommended,  the 
reasons  for  the  decision  must  be 
documented  for  the  record  as  required 
by  FAR  19.202  and  a  copy  of  the 
documentation  must  be  forwarded  to 
AU  within  10  working  days  of  the 
contracting  officer's  decision. 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Sections  552.219-9  and  552.219-16 
are  added  to  read  as  follows: 

552.219-9    Small  tHisiness  subcontracting 
plan. 

As  prescribed  in  519.708(a).  insert  the 
following  clause 

SMALL  BUSINESS  SUBCONTRACTING 
PLAN  (JUNE  1994) 

(DEVIATION  FAR  52.219-9) 

(a)  This  clause  does  not  apply  to  small 
business  concerns. 

(b)  Commercial  pmduct.  as  used  in  this 
clause,  means  a  product  in  regular 
production  that  is  sold  in  substantial 
quantities  to  the  general  public  and/or 
indusu-y  at  established  catalog  or  market 
prices.  It  also  means  a  product  which,  in  the 
opinion  of  the  Contracting  Officer,  differs 
only  insignificantly  from  the  Contractor's 
commercial  product. 

Subcontract,  as  used  in  this  clause,  means 
any  agreement  (other  than  one  involving  an 
employer-employee  relationship)  entered 
into  by  a  Federal  Government  prime 
Contractor  or  subcontractor  calling  for 
supplies  or  services  required  for  performance 
of  the  contract  or  subcontract.         » 

(c)  The  offeror,  upon  request  by  the 
Contracting  Officer,  shall  submit  and 
negotiate  a  subcontracting  plan,  where 
applicable,  which  separately  addresses 
subcontracting  with  small  business  concerns, 
with  small  disadvantaged  business  concerns, 
and  with  women-owned  small  business 
concerns.  If  the  offeror  is  submitting  an 
individual  contact  plan,  the  plan  must 
separately  address  subcontracting  with  small 
business  concerns,  with  small  disadvantaged 
business  concerns,  and  with  women-owned 
small  business  concerns  with  a  separate  part 
for  the  basic  contract  and  separate  parts  for 
each  option  (if  any).  The  plan  shall  he 
included  in  and  made  a  part  of  the  resultant 
contract.  The  subcontracting  plan  shall  be 
negotiated  within  the  time  specified  by  the 
Contracting  Officer.  Failure  to  submit  and 
negotiate  the  subcontracting  plan  shall  make 
the  offeror  ineligible  for  award  of  a  contract. 

(d)  The  offeror's  sulKontracting  plan  shall 
include  the  following: 

(1)  Goals,  expressed  in  terms  of 
percentages  of  total  planned  subcontracting 


dollars,  for  the  use  of  small  business 
concerns,  small  disadvantaged  business 
concerns  and.  if  an  individual  contract  plan 
is  involved,  women-owned  small  business 
concerns  as  subcontractors.  The  offeror  shall 
include  all  subcontracts  that  contribute  to 
contract  performance,  and  may  include  a 
proportionate  share  of  products  and  serviais 
that  are  normally  allocated  as  indirect  costs. 

(2)  A  statement  of— 

(i)  Total  dollars  planned  to  be 
subcontracted; 

(ii)  Total  dollars  planned  to  be 
subcontracted  to  small  business  concerns: 

(iii)  Total  dollars  planned  to  be 
subcontracted  to  small  disadvantaged 
business  concerns;  and 

(iv)  Total  dollars  planned  to  be 
subcontracted  to  women-owned  small 
business  concerns,  if  an  individual  contract 
plan  is  involved. 

(3)  A  description  of  the  principal  types  of 
supplies  and  services  to  be  subcontracted, 
and  an  identification  of  the  types  planned  for 
sulKontracting  to  (i)  small  business  cimccrns, 
(ii)  small  disadvantaged  business  cunci-rns. 
and  (iii)  women-owned  small  business 
concerns.. 

(4)  A  description  of  the  method  used  to 
develop  the  subcontracting  goals  in  (1)  above. 

(5)  A  description  of  the  method  used  to 
identify  potential  sources  for  solicitation 
purposes  (e.g..  existing  company  source  lists, 
the  Procurement  Automated  Source  System 
(PASS)  of  the  Small  Business 
Administration,  the  National  Minority 
Purchasing  Council  Vendor  Information 
Service,  the  Research  and  Information 
Division  of  the  Minority  Business 
Development  Agency  in  the  Department  of 
Commerce,  or  small,  small  disadvantaged, 
and  women-owned  small  business  concerns 
trade  associations). 

(6)  A  statement  as  to  whether  or  not  the 
offeror  included  indirect  costs  in  establishing 
subcontracting  goals,  and  a  description  of  the 
method  used  to  determine  the  proportionate 
share  of  indirect  costs  to  he  incurred  with  (i) 
small  business  concerns,  (ii)  small 
disadvantaged  business  concerns,  and  if  an 
individual  contract  plan  is  involved,  (iii) 
women-owned  small  business  concerns. 

(7)  The  name  of  the  individual  employr^d 
by  the  offeror  who  will  administer  the 
offeror's  subcontracting  program,  and  a 
description  of  the  duties  of  the  individual. 

(8)  A  description  of  the  efforts  the  offeror 
will  make  to  assure  that  small  business 
concerns,  small  disadvantaged  business 
concerns,  and  women-owned  small  business 
concerns  have  an  equitable  opportunity  to 
compete  for  subcontracts. 

(9)  Assurances  that  the  offeror  will  include 
the  clause  in  this  contract  entitled  Utilization 
of  Small  Business  Concerns  and  Small 
Disadvantaged  Business  Concerns  in  all 
subcontracts  that  offer  further  subcontracting 
opportunities,  and  that  the  offeror  will 
require  all  subcontracts  (except  small 
business  concerns)  who  receive  subcontracts 
in  excess  of  S500.000  (SI, 000.000  for 
construction  of  any  public  facility),  to  adopt 
a  plan  similar  to  the  plan  agreed  to  by  the 
offeror. 

(10)  Assurances  that  the  offeror  will  (i) 
coopt'rate  in  any  studies  or  surveys  as  may 


be  required,  (ii)  submit  periodic  reports  in 
order  to  allow  the  Government  to  determine 
the  extent  of  compliance  by  the  offeror  with 
the  subcontracting  plan,  (iii)  submit  Standard 
Form  (SF)  294,  Subcontracting  Report  for 
Individual  Contracts,  and/or  SF  295, 
Summary  Subcontract  Report,  in  accordance 
with  the  instructions  on  the  forms,  and  (iv) 
ensure  that  i^s  subcontractors  agree  to  submit 
Standard  Forms  294  and  295. 

(1 1)  A  recitation  of  the  types  of  records  the 
offeror  will  maintain  to  demonstrate 
procedures  that  have  been  adopted  to  comply 
with  the  requirements  and  goals  in  the  plan, 
including  establishing  source  lists;  and  a 
description  of  its  efforts  to  locate  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns  and  award  subcontracts  to 
them.  The  records  shall  include  at  least  the 
following  (on  a  plant-wide  or  company-wide 
basis,  unless  otherwise  indicated): 

(i)  Source  lists,  guides,  and  other  data  that 
identify  small,  small  disadvantaged,  or 
women-owned  small  business  concerns. 

(ii)  Organizations  contacted  in  an  attempt 
to  locate  ^(lurces  that  are  small,  small 
disadvantaged,  or  women-owned  small 
business  concerns. 

(iii)  Records  on  each  subcontract 
solicitation  resulting  in  an  award  of  more 
than  SlOO.OOO.  indicating  (A)  whether  small 
business  concerns  were  solicited  and  if  not. 
why  not.  (B)  whether  small  disadvantaged 
business  concerns  were  solicited  and  if  not. 
why  not.  (C)  whether  women-owned  small 
business  concerns  were  solicitedand  if  not, 
why  not,  and  (D)  if  applicable,  the  reason 
award  was  not  made  to  a  small  business 
concern. 

(iv)  Records  of  any  outreach  efforts  to 
contact  (A)  trade  associations,  (B)  business 
development  organizations,  and  (C) 
conferences  and  trade  fairs  to  locate  small, 
small  disadvantaged,  and  women-owned 
small  business  sources. 

(v)  Records  of  internal  guidance  and 
encouragement  provided  to  buyers  through 
-  (A)  workshops,  seminars,  training,  etc..  and 
(B)  monitoring  performance  to  evaluate 
compliance  with  the  program's  requirements. 

(vi)  On  a  contract-by-contract  basis,  records 
to  support  award  data  submitted  by  the 
offeror  to  the  Government,  including  the 
name,  address,  and  business  size  of  each 
subcontractor.  Contractors  having  company 
or  division-wide  annual  plans  need  not 
comply  with  this  requirement. 

(e)  In  order  to  effectively  implement  this 
plan  to  the  extent  consistent  with  efficient 
contract  performance,  the  Contractor  shall 
perform  the  following  functions: 

(1)  Assist  small,  small  disadvantaged,  and 
women-owned  small  business  concerns  by 
arranging  solicitations,  time  for  the 
preparation  of  bids,  quantities,  specifications, 
and  delivery  schedules  so  as  to  facilitate  the 
participation  by  such  concerns.  Where  the 
Contractor's  lists  of  potential  small,  small 
disadvantaged,  and  women-owned  small 
business  subcontractors  are  excessively  long, 
reasonable  efforts  shall  be  made  to  give  all 
such  small  business  concerns  an  opportunity 
to  compete  over  a  period  of  time. 

(2)  Provide  adequate  and  timely 
consideration  of  the  potentialities  of  small, 
small  disadvantaged  business,  and  women- 


owned  small  business  concerns  in  all  'make- 
or-buy"  decisions. 

(3)  Counsel  and  discuss  subcontracting 
opportunities  with  representatives  of  small, 
small  disadvantaged,  and  women-owned 
small  business  firms. 

(4)  Provide  notice  to  sub<:ontractors 
conrerning  penalties  and  remedies  for 
misrepresentations  of  business  status  as 
small  business  or  small  disadvantaged 
business  for  the  purpose  of  obtaining  a 
subcontract  that  is  to  be  included  as  part  or 
all  of  a  goal  contained  in  the  Contractor's 
subcontracting  plan. 

(f)  A  master  subcontracting  plan  on  a  plant 
or  division-wide  basis  which  contains  all  the 
elements  required  by  (d)  above,  except  goals, 
may  be  incorporated  by  reference  as  a  part  of 
the  subcontracting  plan  required  of  the 
offeror  by  this  clause;  provided,  (1)  the 
master  plan  has  been  approved,  (2)  the 
offeror  provides  copies  of  the  approved 
master  plan  and  evidence  of  its  approval  to 
the  Contracting  Officer,  and  (3)  goals  and  any 
deviations  from  the  master  plan  deemed 
necessary  by  the  Contracting  rjtj.cer  to  satisfy 
the  requirements  of  this  contract  are  set  forth 
ill  the  individual  subcontracting  plan. 

(g)  (1)  If  a  commercial  product  is  offered, 
the  subcontracting  plan  required  by  this 
clause  may  relate  to  the  offeror's  production 
generally,  for  both  commercial  and 
noncommercial  products,  rather  than  solely 
to  the  Government  contract.  In  these  cases, 
the  offeror  shall,  with  the  concurrence  of  the 
Contracting  Officer,  submit  one  company- 
wide  or  division-wide  annual  plan. 

(2)  The  annual  plan  shall  be  reviewed  for 
approval  by  the  agency  awarding  the  offeror 
its  first  prime  contract  requiring  a 
subcontracting  plan  during  the  fiscal  year,  or 
by  an  agency  satisfactory  to  the  Contracting 
Officer. 

(3)  The  approved  plan  shall  remain  in 
effect  during  the  offeror's  fiscal  year  for  all 
of  the  offeror's  commercial  products. 

(h)  Prior  compliance  of  the  offeror  with 
other  such  subcontracting  plans  under 
previous  contracts  will  be  considered  by  the 
Contracting  Officer  in  determining  the 

responsibility  of  the  offeror  for  award  of  the 
contract 

(i)  The  failure  of  the  Contractor  or 
subcontractor  to  comply  in  good  faith  with 
(1 )  the  clause  of  this  contract  entitled 
Utilization  of  Small  Business  Concerns  and  • 
Small  Disadvantaged  Business  Concerns,  or 
(.?)  an  approved  plan  required  by  this  clause, 
shall  be  a  material  breach  of  the  contract. 
(End  Clause) 

Alternate  I  (JUNE  1994) 

When  contracting  by  sealed  bidding  rather 
than  negotiation,  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the  basic 
clause: 

(c)  The  apparent  low  bidder,  upon  request 
by  the  Contracting  Officer,  shall  submit  a 
subcontracting  plan,  where  applicable,  which 
separately  addresses  subcontracting  with 
small  business  concerns,  with  small 
disadvantaged  business  concerns,  and  with 
women-owned  small  busine.ss  concerns.  If 
the  bidder  is  submitting  an  individual 
contract  plan,  the  plan  must  separately 
address  siibcontracting  with  small  business 


concerns,  with  small  disadvantageki  business 
concerns,  and  with  women-owned  small 
business  with  a  separate  part  for  the  basic 
contract  and  separate  parts  for  each  option  (if 
any).  The  plan  shall  be  included  in  and  made 
a  part  of  the  re.sultant  contract.  The 
subcontracting  plan  shall  be  submitted 
V.  ithin  the  time  specified  by  the  Contracting 
Officej.  Failure  to  submit  the  subcontracting 
plan  shall  make  the  bidder  ineligible  for  the 
award  of  a  contract. 

552.119    Liquktated  damages— small 
business  sut>contractlng  plan. 

As  prescribed  in  519.708(b),  insert  the 
following  clause: 

LIQUIDATED  DAMAGES— SMALL 
BUSINESS  SUBCONTRACTING  PLAN  (|UNE 
1994) 

(DEVIATION  FAR  52.219-16) 

(a)  Fniluiv  to  make  a  good  faith  effort  to 
comply  Hif/i  the  subcontracting  plan,  as  used 
in  this  clause,  means  a  willful  or  intentional 
failure  to  perform  in  accordance  with  the 
requirements  of  the  subcontracting  plan 
approved  under  the  clause  in  this  contract 
entitled  Small  Business  Subcontra<:ting  Plan, 
or  willful  or  intentional  action  to  frustrate  the 
plan. 

(b)  If.  at  ct)ntract  completion,  or  in  the  case 
of  a  commercial  products  plan,  at  the  close 
of  the  fiscal  year  for  which  the  plan  is 
applicable,  the  Contractor  has  failed  to  meet 
its  subcontracting  goals  and  the  ConUacting 
Officer  decides  in  accordance  with  paragraph 
(c)  of  this  clau.se  that  the  ConU^ctor  failed  to 
make  a  good  faith  effort  to  comply  with  its 
subcontracting  plan,  established  in 
accordance  with  the  clause  in  this  contract 
entitled  Small  Business  Subcontracting  Pl^n. 
the  Contractor  shall  pay  the  Government 
liquidated  damages  in  an  amount  staled.  The 
amount  of  probable  damages  attributable  to 
the  Contractor's  failure  to  comply,  shall  be  an 
amount  equal  to  the  actual  dollar  amount  by 
which  the  Contractor  failed  to  achieve  each 
sub(  ontracting  goal  for  small  business  and/or 
small  disadvantaged  business  or.  in  the  case 
of  a  commercial  products  plan,  that  portion 
of  the  dollar  amount  allocable  to  Government 
contracts  by  which  the  Contractor  failed  to 
achieve  ear  h  subcontract  goal. 

(c)  Before  the  Contracting  Officer  makes  a 
final  decision  that  the  Contractor  has  failed 
to  make  such  good  faith  effort,  the 
Contracting  Officer  shall  give  the  Contractor 
written  notice  specifying  the  failure  and 
permitting  the  Contractor  to  demonstrate 
what  good  faith  efforts  have  been  made. 
Failure  to  respond  to  the  notice  may  be  taken 
as  an  admission  that  no  valid  explanation 
exists.  If.  after  consideration  of  all  the 
pertinent  ^ta.  the  Contracting  Officer  finds 
that  the  Contractor  failed  to  make  a  good 
faith  effort  to  comply  with  the  subcontracting 
plan,  the  Contracting  Officer  shall  issue  a 
final  decision  to  that  effect  and  require  that 
the  Contractor  pay  the  Government 
liquidated  damages  as  provided  in  paragraph 
(b)  of  this  clause. 

(d)  With  respect  to  commercial  produds 
plans;  i.e.,  company-wide  or  division-wide 
subcontracting  plans  approved  under 
paragraph  (g)  of  the  clause  in  this  contract 
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entitled  Small 
the  Contracting 
originally  approved 
functions  of  the 
this  clause  on 
awarded  contrafcts 
commercial  pm  ducts 

Ce)  The  Contrfctor 
appeal,  under 
entitled  Disputi  s 
the  Contracting  Officer. 

(f)  Liquidatec 
to  any  other  reriedies 
may  have. 

(End  of  Clause) 

9.  Section 
read  as  follow  > 


usiness  Subcontracting  Plan, 
Officer  of  the  agency  that 

the  plan  will  exercise  the 
Contracting  Officer  under 
behalf  of  all  agencies  that 
covered  by  that 
plan. 

shall  have  the  right  of 
clause  in  this  contract 
from  any  fmal  decision  of 


damages  shall  be  in  addition 
that  the  CJovemment 


5  52.219-72  is  revised  to 


Notice  to  ofterors  of 
plan  requirements. 

in  519.708(c),  insert  the 


bsd 


I  sm:  ill 


tie  I 


G5A( 


,  Smi  11 


ini 


>  concei  n 


552.219-72 

sutKontracting 

As  prescri 
following  provision 

NOTICE  TO  OF  FERORS  OF 
SUBCONTRACTING  PLAN  REQUIREMENTS 
(lUNE  1994) 

The  General 
(GSA)  is  comm 
maximum  practicable 
provided  to 
women-owned 
participate  in 
contract  consislent 
performance, 
subcontracting 
552.219-9 
Plan,  to  reflect 
Consequently 
business 

contract  exceecf  ng 
construction) 
that  its  subcont^ct 
creative  and  i 
involving  smal 
women-owned 
subcontractors 
contract. 

(End  of  Provision) 

10.  Section 
read  as  follovJs 


I  lervices  Administration 
tted  to  assuring  that 
opportunity  is 
.  small  disadvantaged,  and 
>mall  business  concerns  to 
performance  of  this 
with  its  efficient 
expects  any 
3lan  submitted  pursuant  to 
"  Business  Sut)contracting 
his  commitment, 
offeror,  other  than  a  small 
before  being  awarded  a 
$500,000  (SI. 000,000  for 
11  be  required  to  demonstrate 
ing  plan  represents  a 
ni  lovative  program  for 
,  small  disadvantaged,  and 
small  business  concerns  as 
n  tlie  performance  of  this 


552.219-73  is  revised  to 


552.219-73    Pi^eparation,  submission,  and 
negotiation  of  ftut>contractng  plans. 

As  prescribjd  in  519.708(d).  insert  the 
following  proi'ision: 

PREPARATIOr  .  SUBMISSION,  AND 
NEGOTIATIO^  OF  SUBCONTRACTING 
PLANS  (JUNE    994) 

(a)  An  offeroi ,  other  than  a  small  business 
concern,  submi  tting  an  offer  that  exceeds 
S500.000  (S1.0(  0,000  for  construction)  shall 
submit  a  sut)co  itracting  plan  with  its  initial 
offer.  The  subc  mtracting  plan  will  be 
negotiated  con(  urrently  with  price  and  any 
required  techni  cal  and  management 
proposals,  unl€  ss  the  offeror  submits  a 
prcviously-app  x)ved  commercial  products 
plan.  Maximur  i  practicable  utilization  of 
small,  small  di:  advantaged,  and  women- 
owned  small  b  isiness  concerns  as 
subcontractors  is  a  matter  of  national  interest 
with  both  soci<  I  and  economic  tienefits.  It  is 
the  Oneral  Sei  vices  Administration's 
((iSA's)  expect  ition  that  an  offeror's 


subcontracting  plan  will  reflect  a 
commitment  to  assuring  that  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns  are  provided  the 
maximum  practicable  opportunity,  consistent 
with  efficient  contract  performance,  to 
participate  as  subcontractors  in  the 
performance  of  the  resulting  contract.  An 
offeror  submitting  a  commercial  products 
plan  can  reflect  this  commitment  through 
subcontracting  opportunities  it  provides  that 
relate  to  the  offeror's  production  generally; 
i.e.,  for  both  its  commercial  and  Government 
business. 

(b)  GSA  Ixilieves  that  this  potential 
contract  provides  significant  opportunities 
for  the  use  of  small,  small  disadvantaged,  and 
women-owned  small  business  concerns  as 
subcontractors.  Consequently,  in  addressing 
the  eleven  elements  described  in  552.219- 
9(d)  of  the  clause  in  this  contract  entitled 
Small  Business  Subcontracting  Plan,  the 
offeror  shall  demonstrate  that  its 
subcontracting  plan  represents  a  creative  and 
innovative  prooram  for  involving  small, 
small  disadvantaged,  and  women-owned 
small  business  concerns  in  performing  the 
contract.  The  subcontracting  plan  shall 
include  a  description  of  the  offeror's 
subcontracting  strategies  used  in  any 
previous  contracts,  significant  achievements, 
and  how  this  plan  will  build  upon  those 
earlier  achievements.  Additionally,  the 
offeror  shall  demonstrate  through  its  plan 
that  it  understands  the  small  business 
subcontracting  program's  objectives,  GSA's 
expectations,  and  is  committed  to  taking 
those  actions  necessary  to  meet  these  goals  or 
objectives. 

(c)  In  determining  the  acceptability  of  any 
subcontracting  plan,  the  Contracting  Officer 
will— 

(1)  Review  the  plan  to  verify  that  the 
offeror  has  demonstrated  an  understanding  of 
the  small  business  subcontracting  program's 
objectives  and  GSA's  expectations  with 
respect  to  the  program  and  has  included  all 
the  information,  goals,  and  assurances 
required  by  552.219-9; 

(2)  Consider  previous  goals  and 
achievements  of  contractors  in  the  same 
industry; 

(3)  Consider  information  and  potential 
sources  obtained  from  agencies  administering 
national  and  local  preference  programs  and 
other  advocacy  groups  in  evaluating  whether 
the  goals  stated  in  the  plan  adequately  reflect 
the  anticipated  potential  for  suticontracting 
to  small,  small  disadvantaged,  and  women- 
owned  small  business  concerns;  and 

(4)  Review  the  offeror's  description  of  its 
strategies,  historical  [jerformance  and 
significant  achievements  in  placing 
subcontracts  for  the  same  or  similar  products 
or  services  with  small,  small  disadvantaged, 
and  women-owned  small  business  concerns, 
the  offeror's  description  can  apply  to 
commercial  as  well  as  previous  Government 
contracts. 

(d)  Failure  to  submit  an  acceptable 
subcontracting  plan  and/or  correct 
deficiencies  in  a  plan  within  the  time 
specified  by  the  Contracting  Officer  shall 
make  the  oJFferor  ineligible  for  award. 


(End  of  Provision) 

11.  Section  552.219-74  is  added  to 
read  as  follows: 

552.219-74    Goals  for  Subcontracting  Plan. 

As  prescribed  in  519.708(e),  insert  the 
following  provision: 

GOALS  FOR  SUBCONTRACTING  PLAN 
(lUNE  1994) 

(a)  Maximum  practicable  utilization  of 
small,  small  disadvantaged,  and  women-, 
owned  small  business  concerns  as 
subcontractors  is  a  matter  of  national  interest 
with  both  social  and  economic  benefits. 

(1)  The  General  Services  Administration's 
(GSA's)  commitment  to  ensuring  that 
maximum  practicable  opportunity  is 
provided  to  small,  small  disadvantaged,  and 
women-owned  small  business  concerns  to 
participate  as  subcontractors  in  the 
performance  of  this  contract,  consistent  with 
its  efficient  performance,  must  be  reflected  in 
the  offeror's  subcontracting  plan  submitted 
pursuant  to  the  clause  of  this  contract  at 
552.219-9,  Small  Business  Subcontm.  ting 
Plan. 

(2)  In  addressing  the  eleven  elements 
described  at  552.219-9(d),  the  offeror  shall 
demonstrate  that  its  subcontracting  plan 
represents  a  creative  and  innovative  program 
for  involving  small,  small  disadvantaged,  and 
women-owned  small  business  concerns  in 
performing  this  contract.  An  offeror 
submitting  a  commercial  products  plan  can 
demonstrate  its  commitment  in  providing 
maximum  practicable  opportunities  through 
subcontracting  opportunities  it  provides  to 
small,  small  disadvantaged,  and  women- 
owned  small  business  concerns  that  relate  to 
the  offeror's  production  generally;  i.e..  for 
both  its  commercial  and  Government 
business. 

(3)  The  subcontracting  plan  shall  include 
a  desicription  of  the  offeror's  subcontracting 
strategies  used  in  previous  contracts  and 
significant  achievements,  with  an 
explanation  of  how  this  plan  will  build  upon 
those  earlier  achievements.  Additionally,  the 
offeror  shall  demonstrate  through  its  plan 
that  it  understands  the  small  business 
subcontracting  program's  objectives,  GSA's 
expectations,  and  is  committed  to  taking 
those  actions  necessary  to  meet  these  goals  or 
objectives. 

(b)  GSA  believes  that  this  contract  provides 
significant  opportunities  for  the  use  of  small, 
small  disadvantaged,  and  women-owned 
.gmall  business  concerns  as  subcontractors. 
Accordingly,  it  is  anticipated  that  an 
acceptable  subcontracting  plan  will  contain 
at  least  the  following  goals: 

Small  Business percent 

Small  Disadvantaged  Business 

percent 

Women-Owned  Small  Business 

percent 

Note:  Target  goals  are  expressed  as  a 
percentage  of  planned  sulKontracting  dollars. 

(c)  In  determining  the  acceptability  of  any 
subcontracting  plan,  the  Contracting  Officer 
will— 

(1)  Review  the  plan  to  verify  that  the 
offeror  has  demonstrated  an  understanding  of 
the  small  business  subcontracting  program's 
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objectives  and  GSA's  expectations  with 
respect  to  the  programs  and  has  included  all 
the  information,  goals,  and  assurances 
required  by  552.219-9; 

(2)  Consider  previous  goals  and 
achievements  of  contractors  in  the  same 
industry; 

(3)  Consider  information  and  potential 
sources  obtained  from  agencies  administering 
national  and  local  preference  programs  and 
other  advocacy  groups  in  evaluating  whether 
the  goals  stated  in  the  plan  adequately  reflect 
the  anticipated  potential  for  subcontracting 
to  small,  small  disadvantaged,  and  women- 
owned  small  business  concerns;  and 

(4)  Review  the  offeror's  description  of  its 
strategies,  historical  performance  and 
significaiii  achievements  in  placing 
subcontracts  for  the  same  or  similar  products 
or  services  with  small,  small  disadvantaged, 
and  women-owned  small  business  concerns. 
The  offeror's  description  can  apply  to 
commercial  as  well  as  previous  Government 
contracts. 

(d)  Failure  to  submit  an  acceptable 
subcontracting  plan  and/or  contract 
deficiencies  in  a  plan  within  the  time 
specified  by  the  Contracting  Officer  shall 
make  the  offeror  ineligible  for  award. 
(End  of  f*rovision) 

Alternate  I  (JUNE  1994) 

The  Contracting  Officer,  as  prescrit)ed  in 
519.708(e),  shall  delete  paragraph  (b)  of  the 
basic  provision  and  redesignate  paragraphs 
(c)  and  (d)  as  paragraphs  (b)  and  (c). 

PART  57a-ACOUISrnON  OF 
LEASEHOLD  INTERESTS  IN  REAL 
PROPERTY 

12.  Section  570.203  is  amended  by 
revising  paragraph  (a)(8)(vi)  to  read  as 
follows: 

570.203    Solicitation  for  offers  (SFO). 

(a)*    •    • 

(8)*    *   • 

(vi)  All  solicitations  and  contracts 
which  exceed  $500,000  must  include 
the  deviations  to  FAR  glauses  52.219-9, 
Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  and  52.219-16,  Liquidated 
Damages — Small  Business 
Subcontracting  Plan  (see  519.708  (a)  and 
(b)). 
*        *        •        •        • 

Dated;  luly  19, 1994. 

Arthur  E.  Ronkovich, 

Acting  Associate  Administrator  for 
Acquisition  Policy. 

IFR  Doc.  94-18401  Filed  7-2^94;  8:45  amj 

BILLING  COOC  6820-41-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1845  and  1852 

NASA  Federal  Acquisition  Regulation 
(FAR)  Supplement,  Govemment- 
Owned/Contractor-Held  Property; 
Reporting  Period  and  Due  Date 

agency:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Interim  rule. 


SUMMARY:  NASA  has  revised  the  NASA 
FAR  Supplement  to  change  ihe 
reporting  period  and  due  date  for 
reports  of  Government-Owned/ 
Contractor-Held  property  from  June  30 
and  July  31,  respectively,  to  September 
30  and  October  31,  respectively.  This 
regulation  is  issued  as  an  interim  rule  to 
avoid  unnecessary  work  by  contractors 
to  comply  with  the  present  reporting 
requirements  and  to  ensure  that  new 
awards  reflect  the  revised  requirements. 
DATES:  Effective  Date:  This  interim  rule 
is  effective  August  1, 1994.  Comments: 
Comments  are  due  on  or  before 
September  30, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Tom  O'Toole,  NASA 
Headquarters,  Office  of  Procurement, 
Procurement  Policy  Division  (Code  HP), 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  O'Toole.  telephone:  (202)  358- 
0478. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NASA  FAR  Supplement 
currently  requires  contradors  to  submit 
an  annual  report  on  Govemment- 
Owned/Contractor-Held  property.  The 
reporting  period  and  report  due  date, 
however,  are  not  on  a  fiscal  year  basis, 
thereby  creating  an  inconsistency  with 
other  financial  data  reported  on  a  fiscal 
year  basis.  This  FR  notice  changes  the 
inventory  report  and  due  date  to  a  fiscal 
year  basis. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  regulation  will  become  a 
part,  is  codified  in  48  CFR,  chapter  18, 
and  is  available  in  its  entirety  on  a 
subscription  basis  for  the 
superintendent  of  Documents, 
Government  Printing  Office, 
Wa.shington,  DC  20402,  (202J  783-3238. 
Cite  GPO  Subscription  Stock  Number 
933-003-00000-1.  It  is  not  distributed 
to  the  public,  whether  in  whole  or  in 
part,  directly  by  NASA. 


Impact 

NASA  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  are  approved  under  OMB 
control  number  2700-0017  through 
October  31, 1996. 

List  of  Subjects  in  48  CFR  Farts  1845 
and  1852 

Government  procurement. 
Tom  Luedtke. 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1845  and 
1852  are  amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
parts  1845  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1845— GOVERNMENT 
PROPERTY 

2.  In  section  1845.7101-3.  paragraph 
(b)  is  revised  to  read  as  follows: 

1845.7101-3    SutMnission  ot  reports. 

*         *         *         <         • 

(b)  The  contractor  shall  submit  the 
original  and  three  copies  of  NASA  Form 
1018  for  the  period  ending  September 
30  in  accordance  with  the  clause  not 
later  than  October  31  of  each  year,  when 
reporting  is  required  annually.  The 
original  report  shall  be  submitted 
directly  to  the  installation  Financial 
Management  Officer  and  three  copies 
shall  be  sent  concurrently  to  the 
cognizant  property  administrator.  When 
more  frequent  reporting  is  required,  the 
due  date  shall  not  be  later  than  the  last 
day  of  the  month  following  the  period 
being  reported.  The  reporting 
requirement  shall  not  be  less  frequently 
than  annually;  in  all  cases  a  report  shall 
be  required  as  of  September  30. 


PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  In  section  1852.245-73.  the 
reference  "(MAR  1989)"  after  the  clause 
title  only  is  revised  to  read  "(July 
1994)",  and  paragraphs  (b)  and  (c)  are 
revised  to  read: 

1852.245-73  Financial  reporting  of 
govemment-owned/contractor-hekl 
property. 

*         •         •         •         « 

(b)  If  administration  of  this  contract 
has  been  delegated  to  the  Department  of . 
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Defense,  the 
1018  shall 
installation 
Officer  and 
concurrent!  ' 
Adniinistratar 
identified  b(  low 
administere 
N.F.  1018 
installation 
Officer,  and 
concurrent!; 
office: 


si  all' 


(Insert  the 
organizatior 
responsible 
oftheNF 

(c)  The  anln 
be  from  Octpber 
September 
report  shall 
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original  of  NASA  Form 
submitted  to  the  NASA 
inancial  Management 
hree  copies  shall  be  sent 
through  the  DOD  Property 
to  the  NASA  office 
If  the  contract  is 
by  NASA,  the  original  of 

be  submitted  to  the 
inancial  Management 
three  copies  shall  be  sent 
to  the  following  NASA 


a  Idress ; 


and  office  code  of  the 
within  the  installation 
or  control  and  distribution 

.) 
ual  reporting  period  shall 

1  of  each  year  to 
of  the  following  year.  The 
)e  submitted  by  October  31. 


It  18 


;o 


(PR  Doc.  94-18536  Filed  7-29-94.  8:45  am] 
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DEPARTM^  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administrai  on 


iPans 


49CFR 

[Docket  No. 

RIN  No.  2127fAE70 


571  and  575 

d3-81,  Notice  02] 


Federal  Mol  or  Vetiicle  Safety 
Standards,  New  Pneumatic  Tires; 
Consumer  Ihformation  Regulations 
Uniform  Tir^  Quality  Grading 
Standards 


AGENCY:  Nal  i 
Safety  Adm 
Department 
ACTION:  Fin. 


ional  Highway  Traffic 
nistration  (NHTSA), 
of  Transportation  (DOT). 
1  rule. 


Tiis! 


SUMMARY: 
Motor  Vehicle 
New  Pneum  atic 
Tire  Qualit) 
permit  the 
having  a 
pressure  of 
pounds  per 
having  a 
pressure  of 
rolling  resi 
the  energy 
Today's  rul 
and  sale  of 


passenger 
other  energ 
amendment 
rulemaking 
Manufact 
DATES:  The 
this  final  ru 
August  31, 


rule  amends  Federal 
Safety  Standard  No.  109, 
Tires,  and  the  Uniform 
Grading  Standards,  to 
riianufarture  and  sale  of  tires 
tire  infiafion 
150  kiloPascals  (kPa)  (51 
K]uare  inch  (psi)).  Tires 

tire  inflation 
150  kPa  have  reduced 
s  ance,  which  can  increase 
6  fficiency  of  vehicles. 

permits  the  manufacture 

:  50  kPa  tires  for  use  on  all 

including  electric  and 

-efficient  vehicles.  This 

responds  to  a  petition  for 

submitted  by  the  Rubber 

Association. 


cirs. 


ur;rs 


imendment  promulgated  by 
e  will  become  effective  on 
994. 


Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  not  later 
than  August  31.  1994. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  numbers  of  this 
notice  as  shown  above  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  room  5109, 
Washington,  DC  20590.  Docket  room 
hours  are  from  9:30  a.m.  to  4:00  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Cook.  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Adniifiistration,  400  Seventh 
Street,  SW,  Room  5307,  Washington.  DC 
20590.  Telephone  (202)  366-^803. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  rule  amends  Federal  Motor 
Vehicle  Safety  Standard  No.  109,  New 
Pneumatic  Tires.  49  CFR  §  571.109,  and 
the  Uniform  Tire  Quality  Grading 
Standards  (UTQGS),  49  CFR  §575.104, 
to  permit  the  manufacture  and  sale  of 
tires  that  have  a  maximum  tire  inflation 
pressure  of  350  kiloPascals  (kPa)  (51 
pounds  per  square  inch  (psi)).  This  rule 
follows  a  notice  of  proposed  rulemaking 
(NPRM)  published  on  November  8, 1993 
(58  FR  59226).  The  amendments 
adopted  today  are  substantially  similar 
to  those  proposed  in  the  NPRM,  except 
that  the  NPRM  would  have  limited  the 
350  kPa  maximum  tire  pressure  only  to 
tires  for  use  on  energy  efficient  vehicles. 
This  rule  does  not  adopt  that  limitation. 

Background 

Safety  Standard  No.  109  specifies 
requirements  for  passenger  car  tires  for 
strength,  endurance,  high  speed 
performance,  and  bead  unseating 
resistance.  In  addition,  the  standard 
defines  tire  load  ratings  and  specifies 
dimensions,  maximum  inflation 
pressures,  and  labeling  requirements. 

Pertinent  to  maximum  tire  inflation 
pressures,  S4. 2.1(b)  of  the  standard 
provides  that  for  other  than  CT  tires,'    . 
tires  must  have  one  of  the  following 
maximum  inflation  pressures:  240,  280, 
290. 300, 330,  or  340  kPa  or  32. 36.  40. 
or  60  psi.  The  effect  of  S4.2.1(b)  is  to 
proscribe  maximum  inflation  pressures 
other  than  the  ones  listed.  Also,  a 
manufacturers  selection  of  a  maximum 
inflation  pressure  for  a  given  tire  has  the 
effect  of  determining  the  pressure  at 
which  that  tire  will  be  tested  for 


'  CT  liret,  are  pneumatic  tires  with  an  inverted 
flange  lire  and  rim  system  in  which  the  rim  fHnges 
point  radially  inward  and  the  tire  beads  fit  un  the 
underside  of  the  rim  such  that  the  rim  flanges  are 
inside  the  air  cavity  of  the  tire. 


compliance.  For  each  permissible 
maximum  pressure.  Table  II  of  Standard 
No.  109  specifies  pressures  at  which 
compliance  tests  will  be  conducted. 
NHTSA  believes  that  limiting  the 
permissible  maximum  pressures  to  the 
ones  listed  reduces  the  likelihood  that 
tires  of  the  same  size  and  with  one 
maximum  load  value  but  with  two 
different  maximum  permissible 
inflation  pressures  will  be  installed  on 
the  same  vehicle.  Such  "intermixing"  of 
tires  of  different  maximum  inflation 
pressures  can  resuh  in  significant 
vehicle  handling  and  stability  problems. 

The  UTQGS  require  motor  vehicle 
and  tire  manufacturers  and  tire  brand 
name  owners  to  label  passengei  i.ar  tires 
with  information  about  the  relative 
performance  of  the  tires  in  the  areas  of 
treadwear,  traction,  and  temperature 
resistance.  Table  I  of  the  UTQGS 
specifies  maximum  permissible 
inflation  pressures  for  treadwear  and 
temperature  resistance  testing,  while 
Table  2  sets  forth  the  multipliers 
corresponding  to  the  tire's  maximum 
inflation  pressure  for  treadwear  and 
traction  testing.  Both  tables  provide  for 
a  maximum  inflation  pressure  of  350 
kPa,  but  for  CT  tires  only. 

The  Rubber  Manufacturers 
Association  (RMA)  submitted  a  petition 
for  rulemaking  to  amend  Standard  No. 
109  and  the  UTQGS  to  permit  a 
maximum  inflation  pressure  of  350  kPa 
(51  psi).  RMA  stated  that  the  additional 
inflation  pressure  of  350  kPa  would 
contribute  to  the  development  of 
electric  and  other  energy-efficient 
vehicles  because  of  the  lower  rolling 
resistance  of  tires  with  higher  inflation 
pressures.  RMA  stated  that  domestic 
evaluation  of  350  kPa  tires,  as  well  as 
experience  with  such  tires  in  Europe 
where  this  inflation  level  has  been    . 
standard  practice,  alleviated  any 
concern  about  tire  intermix,  that  is. 
mixing  tires  inflated  to  350  kPa  with 
tires  of  lower  inflation  pressure  on  the 
same  vehicle. 

NHTSA  granted  the  RMA  petition  and 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  on  November  8. 1993  (58  FR  . 
59226).  While  RMA  did  not  suggest 
limiting  the  350  kPa  inflation  pressure 
to  energy-efficient  vehicles,  the  agency 
proposed  to  add  350  kPa  to  the 
maximum  permissible  inflation 
pressures  specified  in  Standard  No.  109 
and  the  UTQGS  only  for  tires  for  use  on 
electric  and  other  energy-efficient 
vehicles.  The  basis  for  that  limitation 
was  information  known  by  NHTS.\ 
relating  to  an  earlier  petition  from 
Goodyear  Tire  and  Rubber  Company 
(Goodyear). 

In  that  petition,  Goodyear  asked 
NHTSA  to  increase  the  maximum 


permissible  inflation  pressure  of  tires  to 
450  kPa  (65  psi).  At  that  time,  Goodyear, 
in  cooperation  with  General  Motors  and 
the  Tire  and  Rim  Association,  was 
developing  an  "E-metric"  tire  designed 
specifically  for  use  on  energy-efficient 
alternative  fuel  vehicles.  Goodyear 
asserted  that  the  higher  inflation 
pressure  was  necessary  to  enable  E- 
metric  vehicles  to  achieve  maximum 
fuel  efficiency  by  reducing  rolling 
resistance.  During  development, 
however,  test  data  indicated  vehicle 
handling  and  stability  problems  when 
E-metric  and  conventional  tires  were 
intermixed  on  the  same  vehicle, 
especially  on  conventional  vehicles. 
Goodyear  subsequently  withdrew  its 
petition. 

Because  of  Goodyear's  experience 
with  the  E-metric  tire,  the  agency 
expressed  continuing  concern  in  the 
NPRM  about  the  tire  intermix  problem 
and  observed  that  energy-efficient 
vehicles  are  still  in  ihe  developmental 
stage,  as  are  the  tires  designed  for  use 
on  them.  NHTSA  further  stated  that 
such  tires  will  reouire  designs  different 
than  conventional  tires  already  in  u.se. 
such  as  ultra-low  rolling  resistance 
accomplished  by  higher  inflation 
pressures,  lower  tire/wheel  system 
mass,  and  reduced  tire  deflection.  The 
agency  expressed  concern  that  the 
Goodyear  tests  showed  handling  and 
stability  problems  when  E-metric  tires 
were  intermixed  with  conventional  tires 
on  energy-efficient  and  other  vehicles. 
Thus,  the  agency  proposed  to  permit 
350  kPa  as  a  maximum  inflation 
pressure,  but  only  for  electric  and  other 
energy-efficient  vehicles. 

To  permit  350  kPa  tires  for  electric 
and  other  energy-efficient  vehicles. 
NHTSA  proposed  amending  the 
portions  of  Standard  No.  109  and  the 
UTQGS  that  directly  or  indirectly 
limited  the  maximum  permissible 
inflation  pressure  of  350  kPa  to  CT  tires. 
NHTSA  proposed  amending  Standard 
No.  109's  general  performance 
requirements  (S4.2.1)  to  include  350  kPa 
as  a  maximum  permissible  inflation 
pressure,  and  the  standard's  Table  I-C 
and  Table  II  of  Appendix  A.  Table  I-C 
specifies  minimum  "breaking  energy" 
for  radial  ply  tires  (i.e.,  the  resistance  of 
the  tire  to  bruise  or  damage  due  to 
impact  of  the  lire  with  road  hazards). 
Table  II  specifies  the  inflation  pressure 
that  NHTSA  will  use  to  test  a  particular 
tire  to  the  various  performance 
requirements  of  Standard  No.  109. 
Tables  I-C  and  Table  II  currently  specify 
values  f(3r  350  kPa  CT  tires.  NHTSA 
proposed  to  use  tho.se  same  values  for 


350  kPa  tires  for  electric  and  other 
energy-efficient  vehicles.'^ 

Similarly,  NHTSA  proposed  to  amend 
Table  1  and  Table  2  of  the  UTQGS  (49 
CFR  §  575.104)  to  specify  values  for  test 
inflation  pressures  (Table  1)  and  tor  the 
multiplier  used  for  treadwear  and 
traction  testing  (Table  2]  for  350  kPa 
tires  for  electric  and  other  energy- 
efficient  vehicles.  The  proposed  values 
were  the  ones  currently  used  to  test  350 
kPaCT  tires. 

NHTSA  received  comments  to  the 
NPRM  from  petitioner  RM.\,  Chrysler 
Corporation  and  General  Motors 
Corporation.  Ail  the  commenters  were 
generally  supportive  of  the  proposal. 
RMA  and  GM  opposed  permitting  3.50 
kPa  tires  only  for  eieclric  and  other 
energy-efficient  vehicles,  while  Chrysler 
said  it  could  not  comment  on  the  issue. 

Amendments 

NHTSA  has  decided  to  permit  the 
addition  of  350  kPa  to  the  tables  of 
Standard  No.  109  and  the  UTQGS 
without  limitation  as  to  types  of 
vehicles  or  tires  to  which  it  may  apply. 

In  its  comment  opposing  the  proposal 
to  limit  the  350  kPa  inflation  rate  to  tires 
for  electric;  or  other  energ>-efficient 
vehicles,  RMA  argued  that  the  agency's 
concerns  about  tire  intermix  problems 
and  the  design  modifications  required 
for  energy-efficient  vehicles  were  all 
ba.sed  on  the  development  of  450  kPa 
(65  |>si)  tires  and  not  on  350  kPa  tires. 
RMA  acknowledged  that  test  data 
showed  some  handling  and  stability 
problems  when  450  kPa  (65  psi)  fires 
were  intermixed  with  240  kPa  (35  psi) 
tires,  but  asserted  that  there  were  as 
many  cases  where  the  handling  and 
stability  of  vehicles  with  such  intermix 
were  satisfactory.  RMA  argued  that 
design  modifications  have  routinely 
been  made  through  the  years  to  advance 
the  state  of  the  art.  particularly  in  the 
areas  of  treadwear,  traction,  and 
temperature  resistance,  and  asserted 
that  conventional  tires  with 
conventional  designs  and  compound 
characteristics  are  suitable  for  u.se  at  350 
kPa.  RMA  further  stated  that  a  large 
majority  of  the  countries  of  the  world 
have  allowed  350  kPa  maximum 
inflation  pressure,  and  that  350  kPa  tires 
may  also  use  low  rolling  resistance 
compounds.  That  is  so  common,  in  fact, 
that  low  rolling  resistance  compounds 
can  be  considered  as  conventional 
compounds. 

RMA  submitted  with  its  comments 
certain  test  data  obtained  from  running 
a  slalom  course  with  tires  from  3 


2  The  NPRM  also  proposed  to  amend  S-j.2.2  2(h) 
of  Standard  No.  109,  to  provide  a  nnetric  conversion 
for  an  English  unit  used  in  that  paragraph 


different  tire  manufacturers  using 
inflation  pressures  varying  from  240  kPa 
(35  psi)  to  330  kPa.  RMA  also  attached 
test  data  horn  a  test  in  which  I  ires  from 
3  different  manufacturers  were  tested  in 
18  different  combinations  of  pressure 
and  brand  intermixing.  RMA  as.serted 
that  both  tests  showed  that  the 
intermixing  of  the  different  inflation 
pressures  had  less  effect  on  the  vehicles' 
handling  and  stability  than  changing 
from  one  brand  of  tires  to  another.  In  all 
combinations,  however,  vehicle 
handling  and  stability  were  considered 
satisfactory.  RMA  emphasized  that  the 
only  test  data  that  indicates  any 
possibihty  of  intermix  problems 
involves  450  kPa  (65  psi)  tires,  and  that 
there  were  no  test  data  indicating  anv 
intermix  problems  involving  350  kPa 
tires. 

GM  questioned  the  proposal  to  limit 
the  addition  of  350  kPa  maximum 
inflation  pressure  to  Standard  No.  109 
and  the  UTQGS  to  energy-efficient 
vehicles.  GM  stated  that  the  NPRM  did 
not  define  "energy-efficient"  and  stated 
that  GM  did  not  know  how  such  a 
limitation  could  be  applied  without  one. 
GM  suggested,  however,  that  reduced 
rolling  resistance  tires  could  offer  fuel 
economy  improvements  to  vehicles  that 
are  not  normally  considered  energy- 
efficient.  Thus,  such  a  limitation  might 
not  be  in  the  interest  of  increasing  fuel 
economy  in  the  nation's  motor  vehicle 
fleet.  GM  did  not  address  the  intermix 
issue  with  which  NHTSA  was 
concerned  because  of  the  lack  of  the 
necessary  data. 

Based  on  the  submissions  of  the 
commenters,  NHTSA  has  decided  to 
permit  the  addition  of  350  kPa  to  the 
tables  of  Standard  No.  109  and  the 
UTQGS  without  limitation  as  to  types  of 
vehicles  or  tires  to  which  it  may  apply. 

The  agency  was  persuaded  by  the 
comments  of  RMA  that  the  problems 
with  handling  and  stabifity  of  vehicles 
due  to  the  intermixing  of  high  inflation 
pressure  tires  and  conventional  tires 
were  based  on  the  intermix  of  450  kPa 
(65  psi)  tires  and  not  350  kPa  tires.  RMA 
acknowledged  that  Goodyear 
encountered  such  problems  when 
developing  450  kPa  tires,  but  correctly 
pointed  out  that  there  is  no  existing  data 
tending  to  show  any  intermix  problems 
involving  350  kPa  tires  and 
conventional  tires.  Indeed,  the  test  data 
submitted  by  RMA  with  its  petition 
indicates  that  no  problem  with  the 
intermix  of  350  kPa  tires  with 
conventional  tires  was  experienced 
during  the  conduct  of  those  tests. 
Rather,  the  tests  showed  relatively 
greater  handling  and  stability  problems 
with  intermix  of  tire  brands  than  with 
intermix  of  inflation  pressures. 
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Based  on  the  RMA  comments, 
NHTSA  is  satisJRed  that  intermix  of  3.50 
kPa  tires  with  (ther  conventional  tires 
would  pose  no  significant  problem  with 
vehicle  handlir  g  and  stability.  Thus, 
there  is  not  a  sufficient  basis  for  limiting 
the  350  kPa  ma  xinium  tire  inflation 
pressure  to  ele<  trie  or  other  energy- 
efficient  vehicles.  Accordingly,  this 
final  rule  apprc  ves  the  addition  of  a 
maximum  inflation  pres.sure  of  3.'iO  kPa 
to  Standard  No  109  and  the  UTQGS. 
without  re.strici  ion  as  to  vehicle  or  tire 
types  to  which  it  may  apply.  The 
proposed  valut  s  for  testing  these  tires 
are  also  adoptel. 

The  unrestrii  ted  approval  of  a  350 
kPa  maximum  ire  inflation  pressure  for 
Standard  No.  1  )9  and  the  UTQGS  is 
consistent  with  another  NlfESA 
initiative.  The  ;  igency  issued  a  Request 
for  Comments,  jublished  in  the  Federal 
Register  on  Ap  ii  25. 1994  (59  FR 
19686).  to  expi  )re  ways  to  amend  the 
UTQGS  to  mak  ;  the  UTQGS  more 
meaningful  to  t  le  tire-buying  public. 
One  of  the  primary  goals  in  that  effort 
is  the  creation  i  »f  a  new  category  for 
rating  tire  roilii  ig  resistance  in 
aftermarket  tirs  v 

In  addition,  t  le  President's  Climate 
Change  Action  Plan,  issued  October  19. 
1993.  requires  K)T.  through  NHTSA.  to 
issue  rules  reqi  iring  manufacturers  to 
test  and  label  t  res  relative  to  their 
impacts  on  fue  economy  through 
improvements  n  rolling  resistance.  The 
agency  believe!  that  that  mandate  can 
be  implementel  by  a  combination  of  tire 
compounds  am  I  increased  inflation 
pressures  in  re(  ucing  rolling  resistance, 
especially  of  af  ermarket  tires.  NHTSA 
btfheves,  theref  jre,  that  adding  a  350 
kPa  maximum  nflation  pressure  to 
Standard  No.  1  )9  and  the  UTQGS  will 
be  a  step  towar  1  realizing  the  goal  of 
improved  rollii  g  resistance  and  the 
corresponding  :onser\'ation  of  the 
nation's  natura  resources. 

Effective  Date 

49  U.S.C.  30  1  i(d)  provides  that  each 
order  prescribi  ig  a  federal  motor     • 
vehicle  safety  ?  andard  may  not  become 
effective  before  the  180th  day  after  the 
standard  is  pre  <;ribed  unless,  for  good 
cause  shown,  a  different  effective  date  is 
in  the  public  ir  terest.  .Since  the 
amendments  e!  Fected  by  this  final  rule 
provide  tire  mj  nufacturers  an  additional 
option,  and  the  refore  greater  flexibility, 
in  meeting  the  -equirements  of  Standard 
No.  109  and  th  i  UTQGS,  NHTSA 
believes  that  the  public  interest  would 
be  served  by  n(  \  delaying  the  addition 
of  a  350  kPa  mi  ximum  tire  inflation 
pressure  to  Sta  idard  No.  109  and  the 
UTQGS.  Accor  iingly.  NHTSA  has 
determined  th.i  t  there  is  good  cause  to 


establish  an  effective  30  days  after 
publication  of  this  final  rule  in  the 
Federal  Register. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
has  determined  that  it  is  not 
"significant  "  under  them. 

This  rulemaking  action  simply 
provides  an  additional  maximum  tire 
inflation  pressure  to  Standard  No.  109 
and  the  UTQGS.  The  additional  costs  to 
manufacturers  should  be  minuscule,  if 
any,  since  these  amendments  merely 
provide  manufacturers  another 
voluntary  option  in  meeting  the 
requirements  of  Standard  109  and  the 
UTQGS.  Accordingly,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  regulatory  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  amendments 
promulgated  by  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  regulatory  Hexibiiity 
analysis. 

The  agency  believes  that  few,  if  any, 
tire  manufacturers  qualify  as  small 
businesses.  Further,  since  no  additional 
costs  or  price  changes  should  be 
associated  with  this  action,  small 
businesses,  small  organizations  and 
small  government  entities  will  not  be 
affected  in  their  respective  capacities  as 
purtihasers  of  new  tires. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  the  agency 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purpo.ses  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  P.L.  96-511,  tie 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  a(  tiun. 

Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  may 
prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  Jhe  standard  is  identical  to  the  Federal 
standard.  However,  a  state  may 
prescribe  a  standard  for  a  motor  vehicle  - 
or  equipment  obtained  for  its  own  use 
that  imposes  a  higher  performance 
requirement  than  the  Federal  standard. 
49  U.S.C.  30161  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
A  petition  for  reconsideration  or  "other 
administrative  proceedings  is  not 
required  before  parties  may  file  suit  in 
court. 

List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

49  CFR  Part  575 

Consumer  protection,  Labeling;  Motor 
vehicle  safety.  Motor  vehicles.  Rubber 
and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  571  and  575  are  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
is  revised  to  read  as  follows: 

Authority:  49  L'.S.C.  322,  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.109  is  amended  by 
revising  S4.2.1(b)  and  S4.2. 2.2(b).  and 
by  revising  Table  I-C  and  Table  II  of 
Appendix  A,  to  read  as  follows: 

§571.109    Standard  199;  new  pneumatic 
tires.    . 


S4.2.1  *   *   * 

(b)  Its  maximum  permissible  inflation 
pressure  shall  be  either  32,  36,  40,  or  60 
psi.  or  240,  280,  300,  340,  or  350  kPa. 
For  a  CT  tire,  the  maximum  p'irmi.ssible 
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inflation  pressure  shall  be  either  290, 
330,  350.  or  390  kPa. 

*        »        »        ».       •   ' 

§4.2.2.2*   *   *  .: 
(b)  (For  tires  with  a  maximum 
permissible  inflation  pressure  of  240, 


280.  290.  300.  330.  350  or  390  kPa,  or 
60  psi)  7  percent  or  10  mm  (0.4  inches), 
whichever  is  larger. 


Table  f-C.— For  Radial  Ply  Tires 


3.  Table  I-C  of  Appendix  A  to 
§  571.109  is  revised  to  read  as  follows: 

Appendix  A— Federal  Motor  Vehicle 
Safety  Standard  No.  109 


. 

Maximum  Penrtssifite  tnflation 

Size  Designation    - 

Tires  other  than  CT  tires 

CT  Tires 

psi 

kPa 

kPa 

32 

36 

40 

240 

280 

300 

340 

350 

290 

330 

350 

390 

Below  leOmm  (in-lbs) 

160mm  or  above  fm-lbs)  ... 

1.950 
2.600 

2.925 
3,900 

3,900 
5.200 

1,950 
2,600 

3,900 
5,200 

1,950 
2,600 

3,900 
5,200 

1.950 
2.600 

1.950 
2.600 

3.900 
5,200 

1,950 
2,600 

3.900 
5.200 

4.  Table  II  of  Appendix  A  to  §571.109  is  revised  to  read  as  follows: 


Table  II.— Test  Inflation  Pressures 


Maximum  permissible  inflation  pressure  to  be  used  for  the  following  test 

..  . 

Ttres  other  than  CT  tires 

CT  Tires 

Test  Type 

psi 

kPa 

I^Pa 

32 

36 

40 

60 

240 

280 

300 

340 

350 

290 

330 

350 

390 

Physical  dimer^ions.  k>ead  urv 
seating,  tire  stren^  and  tire 
endurance  ...    „ _ 

High  speed  perlormanee  

24 
30 

28 

34 

32 
38 

52 
58 

180 
220 

220 
260 

180 
220 

220 
260 

230 
270 

230 
270 

270 
310 

230 
270 

270 
310 

PART  575— CONSUMER  INFORMATION  REGULATIONS 

1.  The  authority  citation  for  Part  575  is  revised  to  read  as  follows: 
Authority.  49  U.S.C  322.  30111.  and  30123;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  575.104(g)  is  amended  by  revising  Table  1  as  follows: 
S57S.104    UnHorm  tire  quality  grading  standards. 


(g)  *  •  • 


Table  I.— Test  Inflation  Pressures 


M 

aximum 

jermissi 

ite  Inflatloo  pressure  tor  the  toNowing  test: 

Tires  other  than  CT  tires 

CT  Tires 

Test  Type 

psi 

kPa 

kPa 

32 

36 

40 

60 

240 

280 

300 

340 

350 

290 

330 

350 

390 

TreadwAar  tA$l 

24 
30 

28 
34 

32 
38 

52 
58 

180 
220 

*  220 
260 

180 
220 

220 
260 

230 
270 

230 
270 

270 
310 

230 
270 

Temperature  n^starH  test 

270 
310 
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§575.104    [Ameildedl 

3.  Section  57! 
revising  Table  2 


(h)-  *  • 


Table  2 


Maximum  Inflati^ 
pressure 


Tires  o  her  than  CT  tires 


32  psi  ... 
36psi  ... 
40psJ  — 
240  kPa 
280  kPa 
300  kPa 
340  kPa 
350  kPa 


290  kPa 
330  kPa 
305  kPa 
390  kPa 


Issued  on  luly ', 
Christopher  A.  HkrI, 
Deputy  Administ  vtor 
|FR  Doc.  94-1851  3  Filed  7-29-94;  8:45  am] 
BtLUNG  CO06  4910-  i»-P 


DEPARTMENT 


AGENCY:  Natiorta 
Service  (NMFS 
Atmospheric 
Commerce. 
ACTION:  Final 


SUMMARY: 
without  chang( 
that  revises  thja  gu 
procedu  res 


voting 
Fishery 
(Councils)  esta 
Fishery 

Act  (Magnusor 
rule  is  to  ensuije 
the  fishery  ma 
motions  on  w 


.104(h)  is  amended  by 
as  follows: 


Multiplier 

to  be 

used  for 

treadwear 

testing 


Multiplier 

to  b>e 
used  for 
traction 
testing 


.851 
.870 
.883 
.866 
.887 
.866 
.887 
.866 


.851 
.797 
.753 
.866 
.804 
.866 
.804 
.866 


CT  tires 


.866 
.887 
.866 
.887 


.866 
.804 
.866 
.804 


*  * 


2,1994. 


OF  COMMERCE 


National  Oceai  lic  and  Atmospheric 
Administration 

50  CFR  Part  60  5 

[Docket  No.  930424-4203;  I.D.  062194G] 
RIN  0648-AG91 

Regional  Fish<  ry  Management  Council 
Guidelines;  Cqnduct  of  Meetings 


A  dm 


I  Marine  Fisheries 
National  Oceanic  and 
inistration  (NOAA), 


rile. 


NM}^  adopts  as  Hnal, 

an  interim  final  rule 
idelines  governing 
of  the  Regional 
Management  Councils 

)lished  by  the  Magnuson 
Conservation  and  Management 
Act).  The  intent  of  this 
that  NMFS  understands 


iiagement  measures  m 
h  ich  the  Councils  vote  to 


request  action  by  the  Secretary  of 
Commerce  (Secretary)  and  to  ensure  that 
the  exact  Council  vote  on  emergency 
actions  becomes  part  of  the  record  or 
minutes  of  the  meeting. 
EFFECTIVE  DATE:  August  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Crestin,  Deputy  Director,  Office 
of  Fisheries  Conservation  and 
Management,  (301)  713-2334. 
SUPPLEMENTARY  INFORMATION: 

Through  an  interim  final  rule 
published  September  27, 1993  (58  FR 
50288).  NMFS  amended  50  CFR 
605.24(a)(3)(i)  guidelines  on  conduct  of 
meetings  of  the  Councils  to  require  that, 
prior  to  a  vote  on  measures  subject  to 
Secretarial  consideration,  each  motion 
must  be  recorded  in  writing  and  be 
visible  to  each  Council  member  and  the 
public.  Two  additional  actions  that 
require  a  vote  by  the  Councils,  Council 
requests  for  amendment  to  regulations 
implementing  a  fishery  management 
plan  and  recommendations  for 
responding  to  an  emergency,  were  also 
included  under  this  requirement. 
Rationale  for  the  regulatory 
amendments  was  provided  in  the 
preamble  to  the  interim  final  rule  and  is 
not  repeated  here.  Comments  were 
requested. 

Comments  and  Responses 

Comments  were  received  from  four  of 
the  eight  Councils,  and  one  trade 
association.  Responses  follow. 

Comment  1.  Three  of  the  Councils  felt 
it  unnecessary  to  codify  the 
requirements  that  motions  subject  to 
Secretarial  consideration  be  recorded  in 
writing  and  visible  to  each  Council 
member  and  the  public;  two  stated  that 
the  problems  addressed  through  this 
rulemaking  are  infrequent  enough  that  a 
less  formal  approach  would  be 
adequate.  They  also  expressed  concern 
that  the  new  voting  requirements  will  be 
administratively  burdensome  and  slow 
the  normal  meeting  process.  The  fourth 
Council  commenting  had  no  objection 
to  the  procedures,  stating  that  the 
Council's  current  procedures  are 
consistent  with  the  new  requirements. 
None  of  the  four  Councils  commenting 
objected  to  the  requirement  that  the 
exact  Council  vote  on  emergency 
actions  must  become  part  of  the  record 
or  minutes  of  the  meeting. 

Response:  NMFS  disagrees  that  the 
voting  procedures,  as  amended,  are 
overly  burdensome.  As  stated  in  the 
interim  final  rule,  each  Council  may 
determine  which  of  several  procedures 
it  will  employ.  The  requirements  are  not 
intended  to  encumber  the  Council 
process.  Routine  procedural  matters, 
such  as  those  not  requiring  Secretarial 


review  and  approval,  do  not  require 
motions  to  be  in  writing;  only  those 
actions  where  a  Council  is  voting  to 
submit  an  action  to  the  Secretary  for 
consideration  must  be  recorded  in 
visible  form  at  the  time  of  the  vote. 

Although  NMFS  concedes  that 
problems  resulting  horn  the  former 
voting  procedures  were  inft^quent,  such 
problems,  when  they  arise,  can  have 
serious  consequences  for  the  agency,  the 
Councils,  and  the  public.  NMFS 
believes  that  ensuring  that  motions  are 
clear  to  Council  members,  the  public^ 
and  the  Secretary  is  important  enough 
to  justify  any  small  administrative 
burden  that  may  result.  Furthermore,  all 
four  of  the  Councils  commenting 
indicated  that  the  new  procedures  are 
either  consistent  with  existing  Council 
practices,  or  that  the  Councils  are,  or 
soon  will  be  equipped  to  display 
motions  before  the  Council  and  public 
before  votes  are  taken. 

Comment  2.  The  trade  association 
supported  both  measures,  but  suggested 
that  all  actions  taken  prior  to  a  final  vote 
also  be  made  available  to  the  public, 
and  that  initial  motions,  as  well  as  final, 
amended  motions,  be  available  in 
writing. 

Regarding  votes  on  emergency 
measures,  the  association  proposed  that 
the  record  also  reflect  potential  conflicts 
of  interest  of  the  voting  Council 
members.  The  association  would  prefer 
a  requirement  that  a  potential  conflict  of 
interest  be  disclosed  by  the  Council 
member  prior  to  the  vote.  but.  at  a 
minimum,  that  it  be  made  part  of  the 
formal  record. 

Response:  NMFS  agrees,  in  principle, 
that  there  should  be  maximum  public 
disclosure  of  the  deliberative  and 
decisionmaking  process.  However, 
NMFS  also  realizes  that  the  Council 
process,  because  it  includes 
participation  from  multiple  interests 
and  often  involves  complex  issues,  can. 
be  time-consuming.  NMFS  concludes 
that,  while  the  Councils  are  encouraged 
to  make  all  materials  at  public  meetings 
as  available  and  clear  to  the  public  as 
possible,  to  require  that  all  motions  be 
put  before  the  public  in  writing  could  be 
unnecessarily  burdensome  to  the 
Councils  and  not  in  the  best  pubUc 
interest,  in  terms  of  administrative 
efficiency. 

With  respect  to  the  comments  on 
conflicts  of  interest,  NMFS  has  taken 
steps  to  address  this  by  expanding  the 
financial  disclosure  forms  for  members 
.  to  include  fishery  participated  in,  gear 
type  used,  and  product  form  produced- 
In  addition,  NMFS  published  an  interim 
final  rule  on  March  11, 1994  (59  FR 
11557),  that  requires  annual  updates  of 
disclosure  forms  and  makes  information 
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in  required  financial  disclosiu-es  of 
Councils'  nominees,  voting  members, 
and  Executive  Directors  more  readily 
available  for  public  inspection  at  all 
Council  meetings,  as  well  as  at  Council 
offices.  The  intent  is  to  disclose  possible 
financial  conflicts  of  interest  to  the 
public.  Because  NMFS  believes  these 
actions  will  adequately  address  the 
com.menter's  concerns,  no  change  has 
been  made  to  this  final  rule. 

Teleconference  Meetings 

NMFS  notes  that  Councils 
-occasionally  hold  meetings  via 
teleconference.  In  the  case  of  a 
telephonic  vote,  NMFS  believes  it  is 
adequate  if  someone  on  the  telephone 
c&il  clearly  leods  the  motion  aloud 
ir. mediately  prior  to  the  vote,  such  that 
e^  eryone  on  the  call  understands  the 
w  jrdJng  of  the  motion  being  voted  on. 
The  motion  would  then  become  part  of 
the  writieii  record  of  the  call/vote, 
which  would  al.so  include  the  exact  vote 
of  the  Council  members. 

Classification 

Asa  rule  of  agency  procedure  or 
practice,  under  the  provisions  of  section 
553(b)  and  (d)  of  the  Administrative 
Procedure  Act  (APA),  the  prior  notice 
and  opportunity  for  public  comment 
provisions  of  section  553  of  the  APA  do 
not  apply  and  this  rule  r^n  be.  and  is 
being  made,  immediately  effective.  This 
rule  has  been  deiermined  to  be  not 
significant  for  the  purposes  of  E.O. 
12r>66. 

Authority:  16  U.S.C.  1801  et  srq. 

Dated:  July  26, 1994.. 

Nancy  Foster, 

Deputy  Assistant  Administratoc  for  Fisheries, 
National  Marine  Fisheries  Service. 

PART  605— GUIDELINES  FOR 
COUNCIL  OPERATIONS/ 
ADMINISTRATION 

Accordingly,  the  interim  rule 
amending  50  CFR  part  605  that  was 
published  at  58  FR  50288  on  September 
27.  1993,  is  adopted  as  final  without 
change. 
[FR  Doc.  94-18596  Filed  7-29-94;  8:45  amj 
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50  CFR  Part  678 

(Docket  No.  920409-3047;  I.D.  071994D 

Atlantic  Shark  Fisheries 

AGENCY:. National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO.AA). 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the 
commercial  fishery  for  large  coastal 
sharks  conducted  by  vessels  with  a 
Federal  Atlantic  Shark  permit  in  the 
Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  This  action  is  necessary 
to  prevent  exceeding  the  semiannual 
quota  for  the  period  July  1  through 
December  31, 1994. 
EFFECTIVE  DATE:  0001  hours  local  time 
August  10.  1994,  through  December  31. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey.  301-713-2347;  Kevin  B. 
Foster.  508-281-9260;  or  Michael  Justen 
813-893-3161. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Flan  (FMP)  for 
Atlantic  Sharks  under  authority  of  the 
Magnuson  Fishery  Conser\'ation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.):  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Section  678.23(b)(l)(i)  of  the 
regulations  provides  for  two  semiannual 
quotas  of  large  coastal  sharks  to  be 
harvested  ftx)m  Atlantic,  Caribbean,  and 
Gulf  of  Mexico  waters  by  commercial 
fi.shermen.  The  second  semiannual 
quota  is  available  /or  harvest  from  July 
1  through  December  31. 1994. 
-  The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  is  required 
under  §  678.24  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  to  determine  when  the 
catch  of  Atlantic.  Caribbean,  and  Gulf  of 
Mexico  sharks  will  equal  any  quota 
under  §  678.23(b)(1).  When  shark 
harvests  reach,  or  are  projected  to  reach. 


a  quota  established  under  §678. 23(b)(1), 
the  AA  is  further  required  under 
§  678.24  to  close  the  fishery. 

The  AA  has  determined,  based  on  the 
reported  catch  and  other  relevant 
factors,  that  the  semiannual  quota  for 
the  period  July  1  through  December  31, 
1994.  for  large  coastal  sharks,  in  or  from 
the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  will  be  attained  by 
August  10. 1994.  During  this  closure,  for 
vessels  issued  a  permit  under  §678.4. 
possession  of  large  coastal  sharks  from 
the  management  unit  is  prohibited, 
unless  the  vessel  is  operating  as  a 
charter  vessel  or  headboat,  in  which 
case  the  vessel  limit  per  trip  is  four  large 
coastal  sharks.  However,  the  sale, 
purchase,  trade,  or  barter  or  attempted 
sale,  purchase,  trade,  or  barter  of 
carcasses  and/or  fins  of  large  coastal 
sharks  har\'ested  by  a  person  aboard  a 
vessel  that  has  been  issued  a  permit 
under  §  678.4(a)(4),  is  prohibited,  except 
for  those  that  were  harvested,  off- 
loaded, and  sold,  traded,  or  bartered 
prior  to  August  10,  1994,  and  were  held 
in  storage  by  a  dealer  or  processor. 

Vessels  that  have  been  issued  a 
Federal  permit  under  §  678.4  are 
reminded  that  as  a  condition  of  permit 
issuance,  the  vessel  may  not  retain  a 
large  coastal  shark  during  the  closure, 
except  as  provided  by  §  678.24(a)(2). 
Fishing  for  pelagic  and  small  coastal 
sharks  may  continue.  The  recreational 
fishery  is  not  affected  by  this  closure. 

Classification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  OMB 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  26,  1994. 
Joe  P.  aem. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Ser\'ice. 
IFR  Doc.  94-18587  Filed  7-27-94;  8:45  am) 
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This  section  of  (he  FEDERAL  REGISTER 
contains  noticea  to  the  puttie  of  ttie  proposed 
issuance  of  rutejs  and  regulations.  The 
purpose  of  thesfe  notrces  is  to  give  interested 
persons  an  opp  xtunity  to  participate  in  ttie 
rule  making  prK  r  to  the  actoption  of  the  final 
rules. 


DEPARTMEN  T  OF  AGRICULTURE 

Agricultural  Marlteting  Service 

7  CFR  Parts  1 5, 56,  59,  and  70 
[Docket  No.  PY  -94-005] 
RIN  0581-ABBi 

Increase  in  F(»es  and  Charges  for  Egg 
Products  Inspection  and  Egg,  Poultry, 
and  Rabbit  Grading 

AGENCY:  Agri<  ultural  Mariceting  Service, 

USDA. 

ACTION:  Propc  sed  rule. 


Agricultural  Marketing 
proposes  to  increase  the 
es  for  Federal  voluntary 
nspection;  voluntary  egg, 
r  jbbit  grading;  and 
holi  day,  and  appeal  services 
mandaK)ry  egg  products 

fees  and  charges  need 
to  cover  the  increase  in 
Fe4eral  employees,  salary 
employees 
utilized  in  administering 
and  other  increased 


T:  lese 


Sate  I 


SUMMARY:  Th( 
Service  (AMS 
fees  and  charj 
egg  products 
poultry,  and 
overtime 
under 
inspection, 
to  be  increasetl 
salaries  of 
increases  of 
cooperatively 
the  programs 
Agency  costs. 

DATES: 

or  before 

ADDRESSES: 
duplicate,  to 
Standardize 
Division 
Service,  U.S 
room 

Washington 
Comments 
this  location 
p.m..  Eastern 
Friday,  excep 
comments  re 
005. 


FOR  FURTHER 
Larry  W.  Robtnson 
Branch,  202- 


SUPPLEMENTAlY 
has  been 
purposes  of 
has  been  revi 
Management 


Commfents  must  be  received  on 
Augist31.  1994. 

S  !nd  written  comments,  in 
anice  L.  Lockard,  Chief, 
Branch,  Poultry 
Agricultural  Marketing 

Department  of  Agriculture, 
3944-S  luth,  P.O.  Box  96456, 
X:  20090-6456. 
rei  eived  may  be  inspected  at 
I  etween  8:00  a.m.  and  4:30 
rime,  Monday  through 
holidays.  State  that  vour 
ffer  to  Docket  No.  PY-94- 


I  »<FORMATION  CONTACT: 
,  Chief,  Grading 
20-3271. 


INFORMATION:  This  rule 
det^mined  significant  for 
E  <ecutive  Order  12866  and 
I  iwed  by  the  Office  of 
nd  Budget. 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has 
determined  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulator>-  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  because  (i)  the  fees  and 
charges  merely  reflect,  on  a  cost-per- 
unit-graded/inspected  basis,  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  utilizing  the  services  and 
(ii)  competitive  effects  are  offset  under 
the  major  voluntary  programs  (resident 
shell  egg  and  poultry  grading)  through 
administrative  charges  based  on  the 
volume  of  product  handled;  i.e.,  the  cost 
to  users  increases  in  proportion  to 
increased  volume. 

The  information  collection 
requirements  that  appear  in  the  sections 
to  be  amended  by  the  proposed  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  Control  Numbers  under 
the  Paperwork  Reduction  Act  of  1980  as 
follows:  §  56.52(a)(4)— No.  0581-0128; 
§  59.126  and  §  59.128(a)— No.  0581- 
0113:  and  §  70.77(a)(4)— No.  0581-0127. 

Backgroiuid  and  Proposed  Changes 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  provides  for  the 
collection  of  fees  approximately  equal  to 
the  cost  of  providing  voluntary  egg 
products  inspection  and  voluntary  egg, 
poultry,  and  rabbit  grading.  Likewise, 
the  Egg  Products  Inspection  Act  requires 
the  collection  of  fees  to  cover  costs  of 
overtime,  holiday,  and  appeal 
inspection  services.  Each  fi.scal  year, 
these  fees  undergo  a  cost  analysis  to 
determine  if  they  are  adequate  to 
recover  the  cost  of  providing  the 
services. 

Grading  and  inspection  fees  were  last 
increased  effective  November  1, 1993. 
Since  then,  operating  costs  have 
increased  more  than  expected,  primarily 
due  to  a  salary  increase  for  Federal 
employees  of  3.1  percent  in  January 
1994.  Also,  the  cost  of  life  insurance, 
health  benefits,  and  Medicare  increased 


by  about  5  percent,  and  salaries  and  - 
fringe  benefits  of  federally  licensed 
State  employees  increased  by  about  3 
percent. 

The  regular  hourly  rate  for  resident 
voluntary  grading  and  inspection 
service  would  be  increased  about  7 
percent.  Resident  fees  cover  Federal  and 
State  salaries,  fi-inge  benefits,  relief,  and 
other  service-related  costs. 
Administrative  service  charges  apply  to 
the  costs  of  supervision  and  other 
overhead  and  administrative  costs  and 
are  assessed  on  each  case  of  shell  eggs 
and  each  pound  of  poultry  handled  in 
plants  using  resident  grading  service.  In 
1993,  these  unit  rates  were  established 
at  $0,034  per  case  of  shell  eggs  and 
$0.00029  per  pound  of  poultry,  with  a' 
minimum  of  $200  and  maximum  of 
$2,000  per  monthly  billing  period  for 
each  official  plant.  The  charges  per  ca-se 
of  shell  eggs  and  pound  of  poultry 
would  be  increased  to  $0,036  and 
$0.00031,  respectively,  with  a  monthly 
minimum  charge  of  $215  and  a 
maximum  of  $2,150. 

The  hourly  rate  for  nonresident 
voluntary  grading  and  inspection 
service  would  be  increased  from  $31.44 
to  $33.64.  The  hourly  rate  for  such 
services  performed  on  Saturdays, 
Sundays,  or  holidays  would  be 
increased  from  $32.88  to  $35.52.  The 
hourly  rate  for  voluntary  appeal 
gradings  or  inspections  would  be 
increased  from  $26.64  to  $27.36.  The 
hourly  rates  for  mandatory  egg  products 
inspection  services  would  be  increased 
from  $23.80  to  $26.16  for  overtime 
inspection  and  from  $16.24  to  $17.44  for 
holiday  inspection.  The  hourly  rate 
would  also  increase  from  $26.64  to 
$27.36  for  certain  mandatory  appeal 
inspections. 

Administrative  charges  for  resident 
voluntary  rabbit  grading,  resident 
voluntary  egg  products  inspection,  and 
nonresident  voluntary  continuous 
poultry  and  egg  grading  will  continue  to 
be  based  on  25  percent  of  the  grader's 
or  inspector's  total  salary  costs.  The 
minimum  charge  per  monthly  billing 
period  for  these  programs  would  be 
increased  from  $200  to  $215  per  official 
plant. 

List  of  Subjects 

7  CFR  Parts  55  and  56 

Eggs  and  egg  products.  Food  grades 
and  standards,  Food  labeling.  Reporting 
and  recordkeeping  requirements. 
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7  CFR  Part  59 

Eggs  and  egg  products.  Exports,  Food 
grades  and  standards,  Food  labeling. 
Imports,  Polychlorinated  biphenyls 
(PCB's),  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  70 

Food  grades  and  standards,  Food 
labeling,  Poultry  and  poultry  products, 
Rabbits  and  rabbit  products,  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Parts  55,  56, 
59,  and  70  be  amended  as  follows. 

PART  55-VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  Part  55 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  Section  55.510  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

"  §  55.510    Fees  and  charges  for  services 
other  than  on  a  continuous  resident  basis. 

•  *         «         ♦         * 

(b)  Fees  for  product  inspection  and 
sampling  for  laboratory  analysis  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$33.64  and  shall  include  the  time 
actually  required  to  perform lhe 
sampling  and  inspection,  waiting  time, 
travel  time,  and  any  clerical  costs 
involved  in  issuing  a  certificate. 

(c)  Services  rendered  on  Saturdays, 
Sundays,  or  legal  holidays  shall  be 
charged  for  at  the  rate  of  $35.52  per 
hour.  Information  on  legal  holidays  is 
available  from  the  Superx'isor. 

(d)  The  cost  of  an  appeal  grading, 
inspection,  laboratory  analysis,  or 
review  of  a  grader's  or  inspector's 
decision  shall  beborne  by  the  appellant 
at  an  hourly  rate  of  $27.36  for  time 
spent  performing  the  appeal  and  travel 
time  to  and  from  the  site  of  the  appeal, 
plus  any  additional  expenses.  If  the 
appeal  grading,  inspection,  laboratory 
analysis,  or  review  of  a  grader's  or 
inspector's  decision  discloses  that  a 
material  error  was  made  in  the  original 
determination,  no  fee  or  expenses  will 
be  charged. 

3.  Section  55.560  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  55.560    Charges  for  continuous 
inspection  and  grading  service  on  a 
resident  basis. 

*  «         #         *        * 

(a)  *  *  * 

(3)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  or 
inspector's  total  salary  costs.  A 


minimum  charge  of  $215  will  be  made 
each  billing  period.  The  minimum 
charge  also  applies  where  an  approved 
application  is  in  effect  and  no  product 
is  handled. 


PART  5fr— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS,  GRADES,  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

4.  The  authority  citation  for  Part  56 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

5.  Section  56.46  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  56.46    On  a  fee  basis. 

•  ■  •        *        *        • 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hoiu-ly  charge  shall  be 
$33.64  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $35.52 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

6.  Section  56.47  is  revised  to  read  as 
follows: 

§  56.47    Fees  for  appeal  grading  or  review 
of  a  grader's  deciston. 

The  cost  of  an  appeal  grading  or 
review  of  a  grader's  decision  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $27.36  for  the  time  spent  in 
performing  the  appeal  and  travel  time  to 
and  from  the  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading  or  review  of  a  grader's  decision 
discloses  that  a  material  error  was  made 
in  the  original  determination,  no  fee  or 
expenses  will  be  charged. 

7.  Section  56.52  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  56.52    Continuous  grading  per1orn>ed  on 
a  resident  t}asls. 

*  •         *         •        • 

(a)  •  *  • 

(4)  An  administrative  service  charge 
based  upon  the  aggregate  number  of  30- 
dozcn  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied 
by  $0,036.  except  that  the  minimum 
charge  per  billing  period  shall  be  $215 
and  the  maximum  charge  shall  be 
$2,150.  The  minimum  charge  also 
applies  where  an  approved  application 
is  in  effect  and  no  product  is  handled. 


8.  Section  56.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  56.54    Charges  for  continuous  grading 
pertormed  on  a  nonresident  basis. 

*         •         •         •        • 

(a)  •  •  • 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  charge  of  $215 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 


PART  59— INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

9.  The  authority  citation  for  Part  59 
continues  to  read  as  follows: 

Authority:  21  U.S.C  1031-1056. 

10.  Section  59.126  is  revised  to  read 
as  follows: 

§  59.126    Overtime  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  shall  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  shall  pay  the  Service  for 
such  overtime  at  an  hourly  rate  of 
$26.16  to  cover  the  cost  thereof. 

11.  Section  59.128  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  59.128    Holiday  Inspection  service. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  in  lieu  of  a  holiday,  such 
service  is  considered  holiday  work.  The 
official  plant  .shall,  in  advance  of  such 
holiday  work,  request  the  inspector  in 
charge  to  furnish  inspection  service 
during  such  period  and  shall  pay  the 
Service  therefor  at  an  hourly  rate  of 
$17.44  to  cover  the  cost  thereof.  / 
*****  ^^ 

12.  Section  59.370  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  59.370    Cost  of  appeals. 

***** 

(b)  The  costs  of  an  appeal  shall  be 
borne  by  the  ap(>eilant  at  an  hourly  rate 
of  $27.36,  including  travel  time  and 
expenses  if  the  appeal  was  frivolous, 
including  but  not  being  limited  to  the 
following:  The  appeal  inspection 
discloses  that  no  material  error  was 
made  in  the  original  inspection,  the 
condition  of  the  product  has  undergone 
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a  material  chan 
inspection,  the 
in  some  mannei 
regulations  havi  i 
with. 
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iriginal  lot  has  changed 
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not  been  complied 


PART  7&-V0L  JNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS.  i^ND  GRADES 

13.  The  authority  citation  for  Part  70 
continues  to  rea  d  as  follows: 

Authority:  7  U.  ,.C  1621-1627.      . 

14.  Section  7( 


71  is  amended  by 
s  (b)  and  (c)  to  read 


revising  paragraph 
as  follows: 


§  70.71    On  a  fM  t>asis. 

***** 

(b)  Fees  for  gi  nding  services  will  be 
based  on  the  tin  le  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  p  )ultry,  ready-to-cook 
rabbits,  or  speci  led  poultry  food 
products  are  ini  olved.  The  hourly 
charge  shall  be ;  133.64  and  shall  include 
the  time  actually  required  to  perform 
the  work,  waiting  time,  travel  time,  and 
any  clerical  cos  s  involved  in  issuing  a 
certificate. 

(c)  Grading  se  rvices  rendered  on 
Saturdays,  Sunt  ays,  or  legal  holidays 

for  at  the  rate  of  $35.52 
per  hour.  Inforr  lation  on  legal  holidays 
is  available  fror  i  the  Supervisor. 

15.  Section  7(|.72  is  revised  to  read  as 
follows: 


§  70.72  Fees  foHappeal 
analysis,  or  examination 
grader's  declsior . 

The  costs  of  a  n 
laboratory  analj  s 
review  of  a  grac  er 
borne  by  the  ap  )e 
of  $27.36  for  th( 
performing  the 
and  hrom  the  sitfe 
additional  expeises 
grading,  laborat  )ry 
examination  or 
decision  discloses 
was  made  in  th 
no  fee  or  expenies 

16.  Section  7(1 


revising  paragraph 
follows: 


§70.76    Cttargej 
grading  perfonm  d 


(a)  *  •  * 

(2)  An  admin 
equal  to  25  perdent 
salary  costs.  A  la 
will  be  made  each 
minimum  charj  e 


grading,  laboratory 
or  review  of  a 


appeal  grading, 
is,  or  examination  or 
"s  decision  will  be 
llant  at  an  hourly  rate 
time  spent  in 
ppeal  and  travel  time  to 
of  the  appeal,  plus  any 
If  the  appeal 
analysis,  or 
review  of  a  grader's 

that  a  material  error 
original  determination. 

will  be  charged. 

.76  is  amended  by 

(a)(2)  to  read  as 


for  continuous  poultry 
on  a  nonresident  basis. 


strative  service  charge 
of  the  grader's  total 
inimum  charge  of  $215 
billing  period.  The 
also  applies  where  an 


approved  application  is  in  effect  and  no 
product  is  handled. 

***** 

17.  Section  70.77  is  amended  by 
revising  paragraphs  (a)(4)  and  (a)(5)  to 
read  as  follows: 

§  70.77    Charges  for  continuous  poultry  or 
rabbit  grading  performed  on  a  resident 
basis. 

***** 

(a)  '  •  • 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
volume  of  all  live  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
following:  Total  pounds  per  billing 
period  multiplied  by  $0.00031,  except 
that  the  minimum  charge  per  billing 
period  shall  be  $215  and  the  maximum 
charge  shall  be  $2,150.  The  minimum 
charge  also  applies  where  an  approved 
application  is  in  effect  and  no  product 

is  handled. 

(5)  For  rabbit  grading:  An 
administrative  service  charge  equal  to 
25  percent  of  the  grader's  total  salary 
costs.  A  minimum  charge  of  $215  will 
be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 
***** 

Datcdrjuly  22.  1994 
Lon  Hatamiya, 
Administrator. 
|FR  Doc.  94-18599  Filed  7-2»-94;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  II 

Meetings  of  the  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 

Date:  )uly  26. 1994. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior.  (Department) 
has  established  a  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  witTi  respect  to 
Federal  gas  valuation  pursuant  to  its 
responsibilities  imposed  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982.  30  U.S.C.  1701  et  seq.  (FOGRMA). 
The  Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 


Agency  in  performing  its  duties  under 

FOGRMA. 

DATES:  The  Committee  will  have 

meetings  as  shown  below: 

Correction  of  June  27,  1994  Federal 
Register  publication,  59  FR  32944: 

FROM 

Tuesday-Wednesday,  August  24-25, 
1994—8  a.m.-5  p.m. 
TO 

Wednesday-Thursday,  August  24-25, 
1994—8  a.m.-5  p.m. 

Subsequent  dates  are: 
Monday-September  12,  1994 — 8  a.m. -5 

p.m. 
Tuesday-September  13, 1994 — 8  a.m.-.'i 

p.m. 
Thursday,  September  29, 1994— H  a.m.- 

5  p.m. 
Friday,  September  30, 1994—8  a.m.-5 

p.m. 
ADDRESSES:  The  meetings  will  be  held 
in  the  auditorium  of  building  85  on  the 
Denver  Federal  Center,  West  Sixth 
Avenue  and  Kipling  Street,  Lakewood, 
Colorado. 

Written  statements  may  be  submitted 
to  Ms.  Deborah  Gibbs  Tschudy,  Chief, ' 
Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150,  Denver,  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Gibbs  Tschudy,  Chief, 
Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150,  Denver,  Colorado,  80225- 
0165,  telephone  number  (303)  275- 
7200,  fax  number  (303)  275-7227. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  address  listed  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 
materials  received  to  date  during  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  July  26, 1994. 
Jimmy  W.  Mayberry, 
Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  94-18612  Filed  7-29-94:  8:45  am] 
BILLING  CODE  4310-MR-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
[2900-Ae82] 

Transitional  Housing  Loan  Program 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  application  provisions  and 
selection  criteria  for  loans  to  non-profit 
organizations  for  use  in  initial  startup 
costs  cor  transitional  housing  for 
veterans  who  are  in  (or  have  recently 
been)  in  a  program  for  the  treatment  of 
substance  abuse.  This  new  program  is 
intended  to  increase  the  amount  of 
transitional  housing  available  for  such 
veterans  who  need  a  periotl  of 
supportive  housing  to  encourage 
sobriety  maintenance  and 
reestablishment  of  social  and 
community  relationships. 
DATES:  Comments  must  be  received  on 
or  before  August  31,  1994. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs,  (271  A), 
,  Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
on  business  days  in  the  Veterans 
Services  Unit.  Room  119  of  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Lee,  Acting  Deputy  Associate 
Director  for  Psychiatric  Rehabilitation 
Services,  or  Christine  Woods, 
Administrative  Officer;  either  can  be 
reached  at  (804)  722-9961  x3628.  (This 
is  not  a  toll-free  number) 

SUPPLEMENTARY  INFORMATION: 

Background 

Substance  abuse  is  a  significant 
problem  among  veterans,  with 
approximately  25%  of  veterans 
discharged  from  VA  Medical  Centers 
having  substance  abuse  as  a  primary  or 
secondary  diagnosis.  Many  of  these 
veterans,  wish  not  to  return  to  their 
prior  living  situation  because  of 
negative  effects  that  environment  may 
have  on  their  substance  abuse  recovery. 
Group  living  arrangements,  such  as 
described  by  this  Transitional  Housing 
Loan  Program,  offer  affordable  housing 
with  other  recovering  veterans,  in  an 
atmosphere  free  from  alcohol  and  illegal 
dnigs. 

To  help  ensure  the  availability  of  such 
transitional  housing,  section  8  of  PL. 
102-54  (Loans  to  Organizations 
IVoviding  Transitional  Housing  to 


Substance  Abusers)  authorizes  the 
Secretary  of  VA  to  make  loans  to  non- 
profit organizations  to  assist  in  the 
provision  of  leased  transitional  housing 
exclusively  for  veterans  who  are  in  (or 
who  have  recently  been  in)  a  program 
for  the  treatment  of  substance  abuse. 

This  proposed  rule  contains 
application  provisions  and  selection 
criteria  for  obtaining  loans.  Portions  of 
this  proposed  rule  restate  statutory 
requirements.  However,  insofar  as  they 
establish  regulatory  material  beyond  the 
statutory  requirements,  the  procedures 
and  criteria  are  designed  to  provide  a 
mechfuiism  for  making  loans  consistent 
with  the  statutory  purpose.  It  is 
proposed  that  the  interest  rate  for  the 
loans  shall  be  the  same  as  the  rate  the 
V  A  is  charged  to  borrow  these  funds 
from  the  U.S.  Department  of  the 
Treasury.  It  is  also  proposed  that  a 
penalty  of  4%  of  the  amount  due  be 
imposed  on  each  failure  to  pay  an 
installment  by  the  date  specified  in  the 
loan  agreement  involved.  This  is  in 
accordance  with  standard  VA  debt 
collection  procedures. 

Loans  may  be  made  for  up  to  $4,500 
for  each  housing  unit  and  may  be  used 
only  for  initial  startup  costs.  Veteran 
residents  will  be  required  to  pay  for 
ongoing  housing  costs  through  fees 
collected  by  the  non-profit  organization 
to  cover  rent  and  utilities. 

Criteria  for  approval  of  loan 
applications  will  focus  on  the 
applicant's  favorable  credit  historj', 
evidence  of  prior  successful  experience 
in  providing  similar  services  for  groups 
of  people  recovering  from  substance 
abuse,  plans  for  the  provision  of 
transitional  housing,  and  plans  for  use 
of  loan  proceeds. 

E.G. 12866 

This  action  is  exempt  from  OMB 
review  under  E.O.  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
provisions  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
in  all  likelihood,  only  similar  entities 
that  are  small  entities  would  seek  loans 
under  this  program.  Therefore,  pursuant 
to  5  U.S.C.  605(b).  this  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirement  of 
sections  603  and  604. 

The  comment  period  for  this 
proposed  rule  has  been  shortened  to 
thirty  days.  It  has  been  determined  that 
this  is  necessary  in  order  to  establish  a 
final  rule  as  soon  as  possible  in  an  effort 


to  help  ensure  that  veterans  recovering 
from  substance  abuse  can  be  afforded 
transitional  housing  in  an  environment 
where  measures  are  taken  to  help  assure 
that  they  will  not  relapse. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Daycare,  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs — health. 
Grant  programs — veteran  Healthcare, 
Health  facilities.  Health  professionals. 
Health  records.  Loans,  Medical  and 
dental  schools.  Medical  devices. 
Medical  research.  Medical  heal.h 
programs.  Nursing  homes,  Philippines. 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships.  Travel  and  transportation 
expenses,  Veterans,  Veterans  Affairs 
Department. ' 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  proposed  to 
be  amended  as  set  out  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  Part  17  is 
amended  to  read  as  follows: 

Authority':  38  U.S.C.  501.  7721.  unless 
otherwise  noted.  • 

2.  Part  17  is  amended  by  adding 
Sections  17.800  through  17.805  and  on 
undesignated  center  heading  preceding 
section  17.800  to  read  as  follows: 

Transitional  Housing  Loan  Program 

Sec. 

17.800  Purpose. 

17.801  Definitions. 

17.802  Application  Provisions. 

17.803  Order  of  Consideration. 

17.804  Loan  Approval  Criteria. 

17.805  Additional  Terms  of  Loans. 

Transitional  Housing  Loan  Program 

§17.800    Purpose. 

The  purpose  of  the  Transitional 
Housing  Loan  Program  regulations  is  to 
establish  application  provisions  and 
selection  criteria  for  loans  to  non-profit 
organizations  for  use  in  initial  startup 
costs  for  transitional  housing  for 
veterans  who  are  in  (or  have  recently 
been  in)  a  program  for  the  treatment  of 
substance  abuse.  This  program  is 
intended  to  increase  the  amount  of 
transitional  housing  available  for  such 
veterans  who  need  a  period  of 
supportive  housing  to  encourage 
sobriety  maintenance  and 
reestablishment  of  social  and 
community  relationships. 
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(D)  Names  of  at  least  two  references 
of  government  or  community  groups 
whom  the  organization  has  worked  with 
in  assisting  substance  abusers, 

(iii)  The  applicant's  plan  for  the 
provision  of  transitional  housing  to 
veterans  including: 

(A)  Means  of  identifying  and 
screening  potential  residents,     -  • 

(B)  Number  of  occupants  intended  to 
live  in  the  residence  for  which  the  loan 
assistance  is  requested, 

(C)  Residence  operating  policies 
addressing  structure  for  democratic  self- 
government,  expulsion  policies  for 
nonpayment,  alcohol  or  illegal  drug  use 
or  disruptive  behavior, 

(D)  Type  of  technical  assistance 
available  to  residents  in  the  event  of 
house  management  problems, 

(E)  Anticipated  cost  of  maintaining 
the  residence,  including  rent  and 
utilities, 

(F)  Anticipated  charge,  per  veteran, 
for  residing  in  the  residence, 

(G)  Anticipated  means  of  collecting 
rent  and  utilities  payments  from 
residents, 

(H)  A  description  of  the  housing  unit 
for  which  the  loan  is  sought  to  support, 
including  location,  types  of 
neighborhood,  brief  floor  plan 
description,  etc.,  and  why  this  residence 
was  selected  for  this  endeavor. 

(iv)  The  applicant's  plans  for  use  of 
the  loan  proceeds. 

(Authority:  Sec.  8  of  Pub.  L.  102-54,  105  Stat 
271.  38tiS.C.  501) 

§17.803    Order  of  Consideration. 

Loan  applications  will  be  considered 
on  a  first-come-first-served  basis,  subject 
to  availability  of  funds  for  loans,  and 
awards  will  be  made  on  a  first-come- 
first-serve  basis  to  applicants  who  meet 
the  criteria  for  receiving  a  loan.  If  no 
funds  are  available  for  loans, 
applications  will  be  retained  in  the 
order  of  receipt  for  consideration  as 
funds  become  available. 

(Authority:  Sec.  8  of  Pub.  L  102-54,  105  Stat 
271.  38  U.S.C.  501) 

§  17.804    Loan  Approval  Criteria. 

Upon  consideration  of  the  application 
package,  loan  approval  will  be  based  on 
the  following: 

(a)  Favorable  financial  history  and 
status, 

(1)  A  minimum  of  a  two-year  credit 
history, 

(2)  No  open  liens,  judgments,  and  no 
unpaid  collection  accounts, 

(3)  No  more  than  two  instances  where 
payments  were  ever  delinquent  beyond 
60  days, 

(4)  Net  ratio:  (monthly  expenses 
divided  by  monthly  cash  flow)  that  does 
not  exceed  40%, 


(5)  Gross  ratio:  (Total  indebtedness 
divided  by  gross  annual  cash  flow)  that 
does  not  exceed  35%, 

(6)  At  least  two  favorable  credit 
references.  ^ 

(b)  Demonstrated  ability  to 
successfully  address  the  needs  of 
substance  abusers  as  determined  by  a 
Minimum  of  one  year  of  successful 
experience  in  providing  services,  such 
as,  provision  of  housing,  vocational 
training,  structured  job  seeking 
assistance,  organized  relapse  prevention 
services,  or  similar  activity.  Such 
experience  would  involve  at  least  than 
twenty-five  substance  abusers,  and 
would  be  experience  which  could  be 
verified  by  VA  inquiries  of  government 
or  community  groups  with  whom  the 
applicant  has  worked  in  providing  these 
services. 

(c)  An  acceptable  plan  for  operating  a 
residence  designed  to  meet  the 
conditions  of  a  loan  under  this  program, 
which  will  include: 

(1)  measures  to  ensure  that  residents 
are  eligible  for  residency,  i.e.,  are 
veterans,  are  in  (or  have  recently  been 
in)  a  program  for  the  treatment  of 
substance  abuse,  are  financially  able  to 
pay  their  share  of  costs  of  maintaining 
the  residence,  and  agree  to  abide  by 
house  rules  and  rentyutilities  payment 
provisions, 

(2)  adequate  rent/utilities  collections 
to  cover  co.st  of  maintaining  the 
residence, 

(3)  policies  that  ensure  democratic 
self-run  government,  including 
expulsion  policies,  and 

14)  available  technical  assistance  to 
residents  in  the  event  of  house 
management  problems. 

(d)  Selection  of  a  suitable  housing 
unit  for  use  as  a  transitional  residence 
in  a  neighborhood  with  no  known 
illegal  drug  activity,  and  with  adequate 
living  space  for  number  of  veterans 
planned  for  residence  (at  least  one  large 
bedroom  for  every  three  veterans,  at 
least  one  bathroom  for  every  four 
veterans,  adequate  common  space  for 
entire  household) 

(e)  Agreements,  signed  by  an  official 
authorized  to  bind  the  recipient,  which 
include: 

(1)  the  loan  payment  schedule  in 
accordance  with  the  requirements  of  PL 
N9. 102-54,  with  the  interest  rate  being 
the  same  as  the  rate  the  VA  is  charged 
to  borrow  these  funds  fi-om  the  U.S. 
Department  of  the  Treasury  and  with  a 
penalty  of  4%  of  the  amount  due  for 
each  failure  to  pay  an  installment  by  the 
date  specified  in  the  loan  agreement 
involved,  and 

(2)  the  applicant's  intent  to  use 
proceeds  of  loan  only  to  cover  initial 
.startup  costs  associated  with  the 
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residence,  such  as  security  deposit, 
furnishings,  household  supplies,  and 
any  other  initial  startup  costs. 

(Authority:  Sec.  8  of  Pub.  L.  102-54, 105  Stat. 
271.  38  U.S.C.  501) 

§  1 7.805    Additional  Terms  of  Loans. 

In  the  operation  of  each  residence 
established  with  the  assistance  of  the 
loan,  the  recipient  must  agree  to  the 
following: 

(a)  The  use  of  alcohol  or  any  illegal 
drugs  in  the  residence  will  be 
prohibited; 

(b)  Any  resident  who  violates  the 
prohibition  of  alcohol  or  any  illegal 
drugs  will  be  expelled  from  the 
residence; 

(c)  The  cost  of  maintaining  the 
residence,  including  fees  for  rent  and 
utilities,  will  be  paid  by  residents; 

(d)  The  residents  will,  through  a 
majority  vote  of  the  residents,  otherwise 
establish  policies  governing  the 
conditions  of  the  residence,  including 
the  manner  in  which  applications  for 
residence  are  approved; 

(e)  The  residence  will  be  operated 
solely  as  a  residence  for  not  less  than  six 
veterans. 

(Authority:  Sec.  8  of  Pub.  L.  102-54. 105  Stat. 
271.  38  U.S.C.  501) 

Approved:  )uly  15. 1994. 
lesse  Brown. 

Secretary  of  Veterans  Affairs. 
|FR  Doc.  94-18486  Filed  7-29-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 
[AD-FRL  5025-6] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Aerospace  Manufacturing 
and  Rework 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule:  Notice  of  public 
hearing  and  extension  of  public 
comment  period. 

SUMMARY:  On  June  6,  1994  (.59  FR 
29216),  the  EPA  proposed  standards  to 
regulate  the  emissions  of  certain 
hazardous  air  pollutants  from  the 
aerospace  manufacturing  and  rework 
facilities  which  are  part  of  major  sources 
under  section  112  of  the  Clean  Air  Act 
as  amended  in  1990  (Act).  This  notice 
announces  that  the  EPA  will  hold  a 
public  hearing  in  Research  Triangle 
Park,  North  Carolina  to  provide 
interested  persons  with  an  opportunity 


for  oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
rule.  The  public  hearing  will  be  held  on 
August  15. 1994.  The  period  for 
receiving  comments  on  the  proposed 
rule  is  being  extended  for  30  days,  the 
length  of  time  the  record  must  remain 
open  after  the  public  hearing. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  September  15, 
1994. 

Public  Hearing.  The  public  hearing 
will  be  held  on  August  15, 1994  in  the 
Research  Triangle  Park,  North  Carolina. 
The  hearing  will  start  at  9  a.m. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  August  8, 1994, 
(contact  Mrs.  Julia  Latta  at  (919)  541- 
5578).  Each  sp>eaker  will  be  allowed  up 
to  15  minutes,  and  each  organization 
will  be  allowed  a  maximum  of  30 
minutes. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
ATTN:  Docket  Number  A-92-20, 
Waterside  Mall,  room  1500,  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460. 

Public  Hearing.  The  public  hearing 
will  be  held  at  the  EPA  Administration 
Building  Auditorium  in  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mrs.  Julia  Latta,  Standards 
Development  Branch,  Emission 
Standards  Division.  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards  (MD-13), 
Research  Triangle  Park,  North  Carolina 
27711.(919)541-5578. 

Dockets.  "The  docket  is  available  for 
public  inspection  and  copying  between 
8:30  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  at  the  EPA's  Air  arid 
Radiation  Docket  and  Information 
Center,  Waterside  Mall,  room  1500,  1st 
floor,  401  M  Street,  SW.,  Washington. 
DC  20460.  A  reasonable  fee  may  be 
chargeti  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  Tom  Kissel),  Standards 
Development  Branch,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina  27711,  telephone 
number  (919)  541-4516. 

Dated:  July  25, 1994. 
Mary  D.  Nichok, 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  94-18660  Filed  7-29-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  94-83,  RM-8494] 

Radio  Broadcasting  Services; 
Cascade,  Montana 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Stephen 
D.  Dow  proposing  the  allotment  of 
Channel  285C  to  Cascade,  Montana,  as 
that  community's  first  local  broadcast 
ser\'ice.  There  is  a  site  restriction  29.7 
kilometers  (18.4  miles)  northeast  of  the 
community.  Canadian  concurrence  will 
be  requested  for  this  allotment  at 
coordinates  47-28-43  and  111-27-13. 
DATES:  Comments  must  be  filed  •  1  or 
before  September  19,  1994,  and  1  ply 
comments  on  or  before  October  4,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20.j54.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  David  L 
Hill,  Audrey  P.  Rasmussen,  O'Connor  & 
Hannan,  1919  Pennsylvania  Avenue. 
NW.,  Suite  800,  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-83,  adopted  July  14,  1994.  and 
released  July  27,  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.  Washini^ton, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Ser\ices, 
Inc.,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  fx 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  se«}  47 
CFR  1.415  and  1.420. 
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BILLING  CODE  e7^-01-M 


A  locations  Branch,  Policy  and 
Mass  Media  Bureau. 

Filed  7-29-94;  8:45  am) 


94-18  547 


47  CFR  Part 
[MM  Docket  Nc 


94-86,  RM-8497] 


Radio  Broadcasting  Services;  Klamath 
Falls.  OR 


agency: 

Commission. 

ACTION: 


Fede  ral  Communications 
;ion. 
Propc  sed  rule. 


SUMMARY:  Th(  Commission  reque.sts 
comments  on  a  petition  filed  by  Terry 
A.  Cowan  see  ting  the  allotment  of 
Channel  284C  1  to  Klamath  Falls, 
Oregon,  as  th(  community's  fourth  local 
FM  service.  C  lannel  284C1  can  be 
allotted  to  Kl<  math  Falls  in  compliance 
with  the  Com  nission's  minimum 
distance  sepa  ation  requirements 
without  the  ii  ^position  of  a  site 
restriction,  at  coordinates  42-12-56 
North  Latitudt  and  121-47-56  West 
Longitude. 

DATES:  Comm  ants  must  be  filed  on  or 
before  Septenber  19,  1994,  and  reply 
comments  on  or  before  October  4, 1994. 
ADDRESSES:  F  ideral  Communications 


Commission, 
addition  to  fi 


Washington,  DC  20554.  In 
ng  comments  with  the 


FCC,  interest*  d  parties  should  serve  the 
petitioner,  or  ts  counsel  or  consultant, 
as  follows:  Le  jnard  S.  Joyce,  Esq.,  5335 
Wisconsin  A\  enue  NW.,  Suite  300, 
Washington,  DC  20015  (Counsel  to 
petitioner).    I 

FOR  FURTHER  ^FORMATION  CONTACT: 
Leslie  K.  Shaiiro,  Mass  Media  Bureau, 
(202)  634-65;  0. 

SUPPLEMENTAI  lY  INFORMATION:  This  is  a 
synopsis  of  tl:  e  Commission's  Notice  of 
Proposed  Rul ;  Making,  MM  Docket  No. 
94-86,  adopt(  d  July  18, 1994,  and 
released  July  17, 1994.  The  full  text  of 
this  Commiss  on  decision  is  available 
for  inspectior  and  copying  during 
normal  busini  (ss  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  V  ashington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contract  jr.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  X:  20037. 

Provisions  i  )f  the  Regulatory 
Flexibility  Ac  t  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Hules  Division,  Mass  Media  Bureau. 
|FR  Doc.  94-18646  Filed  7-29-94;  8:45  am] 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  94-84,  RM-8478] 

Radio  Broadcasting  Services;  Driscoll, 
Gregory  and  Robstown,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Cotton 
Broadcasting,  seeking  the  substitution  of 
Channel  283C3  for  Channel  286A  at 
Robstown,  Texas,  the  reallotment  of 
Channel  283C3  from  Robstown  to 
Driscoll,  Texas,  and  the  modification  of 
Station  KMIQ-FM's  license  to  specify 
Driscoll  as  the  station's  community  of 
license.  In  order  to  accommodate  the 
allotment  of  Channel  283C3  to  Driscoll, 
we  also  propose  the  deletion  of  vacant 
Channel  283A  at  Gregory,  Texas. 
Channel  283C3  can  be  allotted  to 
Driscoll  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site   -  ' 
restriction  of  10.8  kilometers  (6.7  miles) 
south.  The  coordinates  for  Channel 
283C3  at  Driscoll  are  27-34-45  and  97- 
43-48.  In  accordance  with  Section 
1.420(i)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  in  use  of  Channel  283C3  at 
Driscoll  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  19, 1994,  and  reply 
comments  on  or  before  October  4,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lee  J.  Peltzman,  Esq..  Shainis 
&  Peltzman.  Suite  200,  2000  L  Street, 
Washington.  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-84,  adopted  July  14, 1994,  and 
released  July  27, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. . 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Medip  Bureau. 
|FR  Doc.  94-18645  Filed  7-29-94;  8:45  am) 
BILLING  CODE  67l2-0t-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 
[GSAR  Notice  5-392] 
RiN3090-AF46 

General  Services  Administration  (GSA) 
Acquisition  Regulation;  Qualifications 
of  Employees  Working  on 
Construction  or  Building  Service 
Contracts 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 


ACTION:  Proposed  rufe. 
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SUMMARY:  GSA  proposes  to  revise  the 
GSA  Acquisition  Regulation  tGSAR)  to 
modify  the  contract  clause  at  552.237- 
71,  Qualifications  of  Employees  to  add 
a  requirement  that  the  Contractor 
require  each  employee  and/or 
prospective  employee  who  will  be 
performing  work  under  this  contract  to 
obtain,  for  submission  to  GSA,  a  copy  of 
the  criminal  history  records  for  each 
state  in  which  the  prospective  employee 
has  resided  in  during  the  past  ten  (10) 
years. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  September  30, 
1994  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Ms. 
Marjorie  Ashby,  General  Services 
Administration,  Office  of  GSA 
Acquisition  Policy,  18th  and  F  Sts., 
NW.,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  J.  McAndrew,  Office  of  GSA 
Acquisition  Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

This  rule  is  not  considered  a 
significant  action  under  section  3  of 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et 
sequentia.  It  merely  would  require 
prospective  employees  to  obtain  copies 
of  criminal  and  past  performance 
-  history  records  for  submission  to  GSA 
and  the  cost  of  obtaining  such  criminal 
records  from  the  states  is  usually 
nominal.  Even  if  the  cost  is  to  be  paid 
by  the  contractor  under  a  collective 
bargaining  agreement,  such  costs  are  not 
likely  to  be  significant.  Interested    ' 
parties  may,  nonetheless,  submit 
comments  on  the  proposed  rule  to  the 
address  cited  above. 

C.  Paperwork  Reduction  Act 

The  revised  provision  at  552.237-1, 
Qualifications  of  Employees,  contains 
an  information  collection  requirement 
that  is  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  et  sequentia) 
and  it  has  been  submitted  to  the  Office 
of  Management  «nd  Budget  (OMB)  for 
approval  imder  the  Act.  Comments  on 
the  information  collection  may  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
AttenUon:  Desk  Officer  for  GSA. 
Washington,  DC  20503.  The  title  of  the 
information  is  552.237-1,  Qualifications 


of  Employees.  The  clause  is  included  in 
building  service  contracts  and  requires 
the  contractor  to  cause  each  of  its 
employees  and/or  prospective 
employees  to  provide  information,  for 
submission  to  GSA,  on  previous 
criminal  history,  if  any,  from  each  state 
where  that  person  has  resided  for  the 
past  ten  years  and  the  person's  past 
employment  history  for  the  same  period 
of  time.  A  copy  of  the  criminal  history- 
records  for  each  state  in  which  the 
employee  and/or  prospective  employee 
has  resided  during  the  past  ten  (10) 
years  must  be  submitted  along  with 
completed  GSA  Form  176.  Statement  of 
Personal  History,  to  GSA.  The 
information  is  needed  in  order  to 
process  security  and  suitability 
clearances  which  are  designed  to  ensure 
the  security  and  safety  of  Federal 
personnel  and  property  in  GSA 
controlled  buildings.  The  estimated 
annual  burden  for  this  information 
collection  is  10,000  hours.  This  is  based 
on  an  estimated  burden  of  one  hour  to 
prepare  a  generic  request  for  criminal 
history  records  from  the  appropriate 
state  law  enforcement  agencies. 

List  of  Subjects  in  48  CFR  Part  552 

Government  procurement. 
Accordingly,  it  is  proposed  that  48 
CFR  Part  552  be  amended  as  follows: 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  552  continues  to  read  as  follows; 

Authority:  40  U.S.C.  486(c). 

2.  Section  552.237-71  is  revised  to 
read  as  follows: 

552.237-71    Qualifications  of  employees. 

As  prescribed  in  537.110(a),  insert  the 
following  clause: 

Qualifications  of  Employees  (XXX  1994) 

(a)  The  Contracting  Officer  or  a  designated 
representative  may  require  tiie  Contractor  to 
remove  any  employee(s)  from  General 
Services  Administration  (GSA)  controlled 
buildings  or  other  real  property  should  it  be 
determined  that  the  individual(s)  is  either 
unsuitable  for  security  reasons  or  otherv\'ise 
unfit  to  work  on  GSA  controlled  property. 

(b)  The  Contractor  shall  cause  each  of  its 
employees  and/or  prospective  employees 
who  will  be  preforming  work  under  this 
contract  to  fill  out,  for  submission  to  GSA. 
such  forms  as  may  be  necessary  for  security 
or  other  reasons  including  the  GSA  Form 
176.  Statement  of  Personal  History.  The 
Contractor  shall  also  require  each  employee 
and/or  prospective  employee  to  obtain,  for 
submission  to  GSA.  a  copy  of  the  criminal 
history  records  for  each  State  in  which  the 
prospective  employee  has  resided  in  during 
the  past  ten  (10)  years.  Upon  request  of  the 


CbnU^cting  Officer,  the  ConU^ctor  shall 
cause  each  of  its  employees  and/or 
prospective  employees  to  be  fingerprinted. 

(c)  Each  employee  of  the  Contractor  shall 
be  a  citizen  of  the  United  States  of  America, 
or  an  alien  who  has  been  lawfully  admitted 
for  permanent  residence  as  evidenced  by 
Alien  Registration  Receipt  Card  Form  1-151 
or  other  evidence  from  the  Immigration  and 
Naturalization  Service  that  emplo>Tnent  will 
not  affect  his  or  her  immigration  status. 
(End  of  Clause) 

Dated:  )uly  21, 1994. 
Ida  M.  Ustad. 

Director,  Office  of  GSA  Acquisition  Policy. 
[FR  Doc.  94-18602  Filed  7-29-94:  8:45  am) 
BHXINQ  CODE  «8»>-ei-M 


DEPARTMENT  OF  ENERGY 

48  CFR  Chapter  9 

Acquisition  Regulation;  Small 
Purchases  and  Small  Disadvantaged 
Business 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Request  for  comments. 

summary:  The  Department  is 
considering  a  deviation  from  the  Federal 
Acquisition  Regulation  to  facilitate,  on  a 
test  basis,  the  award  of  small  purchases 
to  smair,  disadvantaged  business 
concerns.  The  deviation  would 
authorize,  under  certain  circumstances, 
a  purchase  from  a  small,  disadvantaged 
business  without  securing  competitive 
quotations.  The  deviation  would  not 
continue  beyond  September  30.  1995. 
unless  it  is  determined  to  be  beneficial. 
DATES:  Written  comments  should  be 
submitted  no  later  than  August  31. 
1994. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Mr.  Langston  at  the 
address  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Langston.  Office  of 
Procurement  and  Assistance 
Management  (HR-521.1)  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202)  586- 
8247. 

SUPPLEMENTARY  INFORMATION:  Section 
13.104  of  the  Federal  Acquisition 
Regulation  states  that  contracting 
officers  shall  use  the  small  purchase 
procedure  deemed  most  suitable, 
efficient,  and  economical  in  the 
circumstances  of  the  acquisition. 
Section  13.106(b)  provides  for  the 
solicitation  of  a  reasonable  number  of 
quotations  to  promote  competition  to 
the  maximum  practicable  extent  to 
ensure  that  the  purchase  is 
advantageous  to  the  Government. 
However,  section  13.106(a)  allows  small 
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purchases,  of^2 ,500  or  less,  to  be  made 
without  securin ;  competitive  quotations 
if  the  contractin ;  officer  determines  that 
award  can  be  m;  ide  at  a  reasonable 
price.  The  proposed  deviation  would 
permit  this  practice  for  those  small 
purchases  desigtiated  for  award  to  a 
small,  disadvantaged  business. 
The  Departmant  of  Energy  is 
committed  to  providing  maximum 
business  opport  inities  to  small, 
disadvantaged  b  usiness  concerns  and 
has  established  iggressive  performance 
goals  to  reflect  t  lis  commitment.  This 


deviation  woulc 


disadvantaged  businesses  seeking 
business  with  th  e  Department.  The 
intent  of  this  de  Nation  is  to  streamline 
the  small  purchase  process,  and 
increase  the  nui  iber  of  small  purchase 
awards,  for  sma  1,  disadvantaged 
businesses. 

This  deviatioii,  If  approved,  would  be 
effective  throug  i  September  30, 1995. 
Should  the  Depiirtment  wish  to 
continue  this  pnctice  beyond  that  date, 
it  would  take  ac  ion  to  amend  the 
Department  of  E  nergy  Acquisition 
Regulation. 


assist  all  small, 


To  accomplish  this,  it  is  proposed  that 
small  purchases  of  $25,000  or  less,  for 
which  a  small,  disadvantaged  business 
source  is  available,  may  be  made  using 
the  procedures  of  section  13.106(a)  of 
the  Federal  Acquisition  Regulation 
without  regard  to  13.106(b)  or  13.106(c), 
provided  the  award  can  be  made  at  a 
reasonable  price. 

Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  class 
deviation  described  in  this  notice.  Three 
copies  of  written  comments  should  be 
submitted  to  the  address  indicated  in 
the  "FOR  ADDITIONAL 
INFORMATION  CONTACT"  section  of 
this  notice.  All  comments  received  will 
be  available  for  public  ins]>ection  in  the 
DOE  Reading  Room,  lE-90,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C  20585,  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

All  written  comments  received  by 
August  31, 1994  will  be  carefully 


assessed  and  fully  considered  prior  to 
approval  of  the  class  deviation.  Any 
person  submitting  information  which 
that  person  believes  to  be  confidential 
and  which  may  be  exempt  from  public 
disclosure  should  submit  one  complete 
copy,  as  well  as  an  additional  copy  from 
which  the  information  claimed  to  be 
confidential  has  been  deleted.  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  informatiofi  or 
data  and  to  treat  it  according  to  its 
determination.  DOE's  generally 
applicable  procedures  for  handling 
information,  which  has  been  submitted 
in  a  document  and  which  may  be 
exempt  from  public  disclosure,  are  set 
forth  in  10  CFRl004.il. 

List  of  Sublects  in  48  CFR  Chapter  9 

Government  procurement. 

Issued  in  Washington,  DC,  on  July  21, 
1994. 
Richard  H.  Hopf, 

Depu  ty  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

(FR  Doc.  94-18288  Piled  7-2»-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putjiic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

Garnishment  of  Pay  of  Officers  and 
Employees  of  the  Federal  Judiciary 
Other  Than  the  Supreme  Court 

AGENCY:  Administrative  Office  of  the 
United  States  Courts. 

ACTION:  Notice  of  Availability  of 
Regulations. 

SUMMARY:  The  Director  of  the 
Administrative  Office  of  the"  United 
States  Courts  has  adopted  regulations  to 
specify  the  procedures  for  garnishment 
of  the  pay  of  any  officer  or  employee 
who  receives  or  is  due  to  receive  pay 
from  the  Administrative  Office.  This 
includes  employees  of  agencies  in  the 
Judicial  Branch  of  the  Federal 
government  and  officers  and  employees 
of  the  courts  listed  in  28  U.S.C.  610:  the 
United  States  courts  of  appeals,  district 
courts,  bankruptcy  courts,  the  District 
Court  of  Guam,  the  District  Court  of  the 
Virgin  Islands,  the  United  States  Court 
of  Federal  Claims  and  the  Court  of 
International  Trade. 

The  regulations  also  provide  for  the 
handling  of  bankruptcy  payment  orders, 
stay  of  collections  under  the  Bankruptcy' 
Code,  and  IRS  levies  concurrently  with 
garnishments.  The  regulations  are 
adopted  at  the  direction  of  the  Chief 
Justice  of  the  United  States,  with  the 
approval  of  the  Judicial  Conference  of 
the  United  States,  under  authority  of 
se<;tion  461  of  the  Social  Security  Act 
(42  U.S.C.  661)  and  5  U.S:C.  5520a. 

The  regulations  require  service  of 
legal  process  by  certified  mail,  return 
receipt  requested,  or  other  letter 
'  delivery  service  that  provides  an 
indication  on  the  envelope  of  the  date 
of  dispatch  and  a  delivery  receipt,  to  the 
designated  agent  at  this  address:  Chief. 
Human  Resources  Division,  Attention: 
Legal  Process,  Administrative  Office  of 
the  United  States  Courts,  Washington. 
DC  20544. 


Legal  process  may  also  be  served  by 
personal  delivery  to  one  of  the 
following: 

Chief,  Human  Resources  Division, 
Attention:  Legal  Process,  Room  5-433, 
Administrative  Office  of  the  United 
States  Courts.  One  Columbus  Circle. 
N.E.  Washington,  D.  C.  20002; 

Assistant  Chief,  Human  Resources 
Division,  Attention:  Legal  Process, 
Room  5-432,  Administrative  Office  of 
the  United  Stales  Courts,  One 
Columbus  Circle,  N.E..  Washington. 
D.  C.  20002. 

The  address  must  contain  the  words 
"Legal  Process"  to  insure  that  the 
material  is  directed  immediately  to  the 
appropriate  office. 
EFFECTIVE  DATE:  February  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  or  a  copy  of  the 
regulations,  contact  J.  J.  FitzGerald, 
Human  Resources  Division,  telephone 
(202)  273-1270,  or  John  L.  Chastain, 
Assistant  General  Coun.sel,  telephone 
(202)  273-1100.  The  address  for  both 
contacts  is:  Administrative  Office  of  the 
United  States  Courts,  Washington,  D.C. 
20544. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Hatch  Act  Amendments  of  1993  that 
liberalized  the  restrictions  on  political 
activities  by  Federal  employees. 
Congress  enacted  a  new  statute  that 
subjects  the  Administrative  Office  to 
state  legal  process  that  seeks  to  collect 
commercial  debts  of  officers  and 
employees.  5  U.S.C.  5520a,  added  by 
Public  Law  103-94,  section  9  (107  Stat. 
1007)  (Oct.  6.  1993).  Effective  February 
3.  1994,  the  Administrative  Office  must 
honor  legal  process  that  seeks  to  collect 
commercial  debts,  state  taxes  and  other 
debts  that  are  enforced  through  state 
judicial  and  administrative  legal 
processes.  The  new  statute  requires 
agencies  to  adopt  regulations  specifying 
their  procedures  for  honoring 
garnishments. 

Federal  salaries  and  retirement 
annuities  have  long  been  subject  to 
garnishment  for  the  payment  of  alimony 
and  child  support  obligations  under 
section  459  of  the  Social  Security  Act 
(42  U.S.C.  659J.  That  statute  remains  in 
effect  unchanged.  Garnishments  for 
alimony  or  child  support  under  42 
U.S.C.  659  fake  priority  over 
garnishments  permitted  by  the  new 
statute,  which  comprise  mainly 
commercial  and  state  tax  debts.  In 


addition.  Federal  salaries  remain  subject 
to  bankruptcy  court  orders  and  Federal 
tax  levies. 

Under  both  of  these  statutes,  the 
Federal  Government  is  subject  to  legal 
process  in  like  manner  and  to  the  same 
extent  as  a  private  person. 

Section  303  of  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  1673)  sets 
limits  on  the  amount  of  an  employee's 
pay  that  is  subject  to  garnishment  for 
debts  other  than  bankniptcy  and  taxes. 
Sections  305  and  307  (15  U.S.C.  1075, 
1677)  make  state  garnishment 
restrictions  applicable  when  they  are 
narrower  than  those  provided  in  section 
.303. 

The  Bankruptcy  Code  (title  11.  United 
States  Code)  requires  all  entities  to  cease 
the  collection  of  certain  pre-petition 
debts  from  any  person  upon  receiving 
notice  that  the  person  has  filed  a 
bankruptcy  petition.  11  U.S.C.  362(a)(2). 
The  Bankruptcy  Code  also  authorizes 
the  bankruptcy  court  to  order  any  entity 
from  whom  a  Chapter  13  bankruptcy 
debtor  receives  income  to  pay  all  or  any 
part  of  the  income  to  the  trustee.  11 
U.S.C.  1325(c). 

DHtod:  June  15.  1994. 
L.  Ralph  Mechain. 
Director. 
|FR  D(x:  94-18563  Filod  7-29-94:  HAT,  amj 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  of  the  Denver  (CO),  East 
Indiana  (IN),  and  Kansas  Agencies 

AGENCY:  Federal  Grain  Inspection 
Ser\'ice  (FGIS). 

ACTION:  Notice. 


SUMMARY:  FGIS  announces  the 
desig!iat)on  of  Denver  Grain  Inspection 
(Denver).  Ea.st  Indiana  Grain  Inspection. 
Inc.  (East  Indiana),  and  Kansas  State 
Grain  Inspe<;tion  Departriu'-il  (Kansas)  to 
provide  official  inspection  services 
under  the  United  States  Grain  Standards 
Act.  as  amended  (Act). 
EFFECTIVE  DATE:  September  1.  1994. 
ADDRESSES:  Janet  M.  Hart,  Chief  Revieu- 
Brancii,  Compliance  Division.  FGIS. 
USDA.  Room  1647  South  Building.  P.O. 
Box  96454.  Wasljingtcn.  DC  2!i()9()- 
6454. 
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FOR  FURTHER  IMFORMATtON  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTAlllY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  n  >t  to  be  a  rule  or  regulation 
as  defined  in  ilxecutive  Order  12866 
and  Departm(ntal  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  Manii  3.  1994.  Federal  Register 
(59  FR  lOlOH  .  FGIS  announced  that  the 
designations  i  if  Denver,  East  Indiana, 
and  Kansas  end  on  August  31, 1994,  and 
asked  person;  interested  in  providing 
official  servif;  >s  in  the  geographic  areas 
assigned  to  Di  mver^  East  Indiana,  and 
Kansas  to  sub  nriit  an  application  for 
designation,  t  pplications  were  due  by 
March  31,  19<4. 

Denver.  East  Indiana,  and  Kansas  each 
applied  for  de  signation  in  the  entire 
area  they  are  i  ;urrently  assigned. 

FGIS  reque  ted  comments  on  the 
applicants  in  he  May  3, 1994,  Federal 
Register  (59  F^  22817).  Comments  were 
due  by  May  3  1, 1994.  FGIS  received  no 
comments. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1  )(A)  of  the  Act; 
and  accordinj  to  Section  7(0(1)(B), 
determined  tl  at  Denver,  East  Indiana, 
and  Kansas  aie  able  to  provide  official 
services  in  thi  <,  geographic  areas  for 
which  they  a|  plied. 

Effective  St  ptember  1,  1994,  and 
ending  Augu;  t  31, 1997,  Denver,  East 
Indiana,  and  \  Cansas  are  designated  to 
provide  offici  il  inspection  services  in 
the  geographi ;  areas  specified  in  the 
March  3, 199'  .  Federal  Register. 

Interested  \  ersons  may  obtain  official 
services  by  cc  ntacting  Denver  at  303- 
292-5361,  Ea:  t  Indiana  at  317-289- 
1206, and  Kansas  at  913-296-3451. 

Authority:  P\  b.  L.  94-582.  90  Stat.  2867. 
.  as  amended  (7  J.S.C.  71  ef  seq.) 

Dated:  July  2f .  1994. 
lanet  M.  Hart, 

Acting  Direct oii  Compliance  Division. 

|FR  Doc  94-18  }59  Filed  7-29-94;  8:45  ami 
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SUMMARY:  Th 
Standards  Ac 
provides  that 
designations 
triennially 


an  j 


or  Designation  in  the 
ND),  Lima  (OH),  and 


Opportunity 
Grand  Forks 
Virginia  Area^ 

AGENCY:  Fede  bI  Grain  Inspection 
Service  (FGIS  . 
ACTION:  Notic !. 


United  States  Grain 
,  as  amended  (Act), 
official  agency 
hall  end  not  later  than 

may  be  renewed.  The 


designations  of  Grand  Forks  Grain 
Inspection  Department,  Inc.  (Grand 
Forks),  Lima  Grain  Inspection  Service, 
Inc.  (Lima),  and  Virginia  Department  of 
Agriculture  and  Consumer  Services 
(Virginia)  will  end  January  31, 1995, 
according  to  the  Act,  and  FGIS  is  asking 
persons  interested  in  providing  official 
services  in  the  specified  geographic 
areas  to  submit  an  application  for 
designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  August  30,  1994. 

ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866   . 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7UJ(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Grand  Forks,  main 
office  located  in  Grand  Forks,  North 
Dakota,  and  Lima,  main  office  located  in 
Lima.  Ohio,  to  provide  official 
inspection  services,  and  Virginia,  main 
office  located  in  Richmond,  Virginia,  to 
provide  official  inspection  and  Class  X 
or  Y  weighing  services  under  the  Act  on 
February  1, 1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Grand  Forks,  Lima,  and  Virginia  end 
on  January  31,  1995. 

The  geographic  area  presently 
assigned  to  Grand  Forks,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  will  be 


assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  North  by  the  North 
Dakota  State  line; 

Bounded  on  the  East  by  the  North 
Dakota  State  line  south  to  State  Route 
200; 

Bounded  on  the  South  by  State  Route 
200  west-northwest  to  the  western  Traill 
County  line;  the  western  Traill  County 
line;  the  southern  Grand  Forks  and 
Nelson  County  lines;  the  southern  Eddy 
County  line  west  to  U.S.  Route  281;  U.S. 
Route  281  north  to  State  Route  15;  State 
Route  15  west  to  U.S.  Route  52;  U.S. 
Route  52  northeast  to  State  Route  3;  and 

Bounded  on  the  West  by  State  Route 
3  north  to  State  Route  60;  State  Route 
60  west-northwest  to  State  Route  5; 
State  Route  5  west  to  State  Route  14; 
State  Route  14  north  to  the  North  Dakota 
State  line. 

Exceptions  to  Grand  Fork's  assigned 
geographic  area  are  the  following 
locations  inside  Grand  Fork's  area 
which  have  been  and  will  continue  to 
be  serviced  by  the  following  official 
agencies: 

1.  Grain  Inspection,  Inc.:  Farmers 
Coop  Elevator,  Fessenden;  Farmers 
Union  Elevator,  and  Manfred  Grain, 
both  in  Manfred;  all  in  Wells  County; 
and 

2.  Minot  Grain  Inspection,  Inc.: 
Harvey  Farmers  Elevator,  Harvey,  Wells 
County. 

The  geographic  area  presently 
assigned  to  Lima,  pursuant  to  Section 
7(f)(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

Bounded  on  the  North  by  the  northern 
and  eastern  Williams  County  lines;  the 
northern  and  eastern  Defiance  County 
lines  south  to  U.S.  Route  24;  U.S.  Route 
24  northeast  to  State  Route  108; 

Bounded  on  the  East  by  State  Route 
108  south  to  Putnam  County;  the 
northern  and  eastern  Putnam  County 
lines;  the  eastern  Allen  County  line;  the 
northern  Hardin  County  line  east  to  U.S. 
Route  68  (excluding  all  of  Sidney, 
Ohio);  U.S.  Route  68  south  to  U.S.  Route 
47; 

Bounded  on  the  South  by  U.S.  Route 
47  west-southwest  to  Interstate  75; 
Interstate  75  south  to  the  Shelby  County 
line;  the  southern  and  western  Shelby 
County  lines;  the  southern  Mercer 
County  line;  and 

Bounded  on  the  West  by  the  Ohio- 
Indiana  State  line  from  the  southern 
Mercer  County  line  to  the  northern 
Williams  County  line. 

An  exception  to  Lima's  assigned 
geographic  area  is  the  following  location 
inside  Lima's  area  which  has  been  and 
will  continue  to  be  serviced  by  the 
following  official  agency:  East  Indiana 
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Grain  Inspection,  Inc.:  Payne 
Cooperative  Association,  Payne. 
Paulding  County. 

The  geographic  area  presently 
assigned  to  Virginia,  pursuant  to  Section 
7(0(2)  of  the  Act.  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  the  entire  State  of  Virginia,  except 
those  export  port  locations  within  the 
State. 

Interested  persons,  including  Grand 
Forks.  Lima,  and  Virginia  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(0  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning   - 
February  1, 1995,  and  ending  January 
31.  1998.  Persons  wishing  to  apply  for 
designati6n  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
detennining  which  applicant  will  be 
designated.     . 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  luly  20.  1994. 
lanct  M.  Hart, 

Acting  Director.  Compliance  Division. 

|FR  Doc.  94-18351  Filed  7-29-94;  8:45  ami 

BItUNG  CODE  3410-EN-F 


Opportunity  to  Comment  on  the 
Applicants  for  the  Fostoria  (OH),  Idaho 
(ID),  Lewiston  (ID),  and  the  State  of 
Utah 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

summary:  FGIS  requests  interested 
[)ersons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Fostoria  Grain 
Inspection,  Inc.  (Fostoria),  Idaho  Grain 
Inspection  Ser\'ice,  Inc.  (Idaho), 
Lewiston  Grain  Inspection  Service.  Inc. 
(Lewiston),  and  the  Utah  Department  of 
Agriculture  (Utah). 

DATES:  Comments  must  be  postmarked, 
or-sent  by  telecopier  (FAX)  or  electronic 
mail  by  August  30, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart. 
Chief.  Review  Branch.  Compliance 
Division.  FGIS.  USDA,  Room  1647 
South  Building.  P.O.  Box  96454. 
Washington,  DC  20090-6454. 
SprintMail  users  may  respond  to 
|A:ATTMAIL,0:USDA.ID:A36JHART|. 


ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue.  S.W..  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  1.  1994,  Federal  Register 

(59  FR  28336),  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Fostoria.  Idaho.  Lewiston,  and  Utah  to 
submit  an  application  for  designation. 
Applications  were  due  by  June  30,  1994. 

Fostoria,  Idaho,  Lewiston,  and  Utah 
each  applied  for  designation  in  the 
entire  area  currently  assigned  to  them. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

AUTHORny:  Pub.  L.  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated  July  20. 1994. 
Janet  M.  Hart, 

Acting  Director.  Compliance  Division. 

IFR  Doc.  94-18350  Filed  7-29-94;  8:45  am] 
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Rural  Electrification  Administration 

Golden  Valley  Electric  Association, 
Inc.,  Notice  of  Intent  to  Hold  Public 
Workshops  and  Prepare  an 
Environmental  Assessment  and/or  an 
Environmental  impact  Statement 

AGENCY:  Rural  Electrification 
Administration,  USDA. 


ACTION:  Notice  of  intent  to  condurt 
public  scoping  workshops  and  prepare 
an  Environmental  Assessment. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  intends  to  hold 
public  scoping  workshops  and  prepare 
an  Environmental  Assessment  (EA)  in 
connection  with  possible  REA  financing 
assistance  relating  to  a  project  proposed 
by  Golden  Valley  Electric  Association, 
Inc..  (Golden  Valley)  of  Fairbanks.' 
Alaska.  The  project  consists  of  the 
construction  and  operation  of  a  230  kV 
transmission  line  between  Healy  and 
Fairbanks.  Alaska. 
DATES:  REA  will  conduct  two  pnhiic 
scoping  workshops  as  follows:  (1 ) 
Fairbanks,  Alaska,  September  13,  1994. 
4-8  pm.  (2)  Healy,  Alaska,  September 
14,  1994.  4-8  pm. 

ADDRESSES:  The  scoping  workshops  will 
be  held  at  the  following  locations:  (1) 
Noel  Wien  Public  Library  Auditorium, 
1215  Cowles  Street.  Fairbanks.  Alaska 
99701  (2)  Tri-Valley  Communitv  Center. 
0.5  Mile  Usibelli  Spur  Rc.id.  Healy. 
Alaska  99743. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 
Environmental  Compliance  Branch. 
Electric  Staff  Division,  room  1246. 
Agriculture  South  Building.  Rural 
Electrification  Administration. 
Washington.  DC  20250,  telephone  (202) 
720-1784,  or  Mr.  Steven  Haagenson. 
Golden  Valley  Electric  Association.  Inc.. 
P.O.  Box  71249.  Fairbanks.  Alaska 
99707-1249,  telephone  (907)  452-1151. 
SUPPLEMENTARY  INFORMATION:  Golden 
Valley  is  proposing  to  construct 
approximately  100  miles  of  230  kV 
transmission  line  between  Fairbanks 
and  Healy.  Alaska. 

Alternatives  to  be  considered  by  REA 
include  no  action,  energy  conservation, 
local  generation,  system  alternatives, 
transmission  alternatives,  and 
alternative  routes. 

Comments  regarding  the  proposed 
project  may  be  submitted  orally  or  in 
writing  at  the  public  scoping  workshops 
or  in  writing  within  30  days  after  the 
September  14, 1994,  work.shop  to  REA 
or  Golden  Valley  at  the  addresses 
provided  in  this  notice. 

Golden  Valley  and  its  consultant  have 
prepared  an  Ahemative  Evaluation  and 
Macro-Corridor  Study  for  the  project. 
The  Alternative  Evaluation  and  Macro- 
Corridor  Study  is  available  for  public 
review  at  REA  or  Golden  Valley  at  the 
addresses  provided  in  this  notice. 

Based  on  the  Alternative  Evaluation 
and  Macro-Corridor  Study,  input  from 
interested  local,  state,  and  Federal 
agencies,  and  the  public.  Golden  Valley 
will  prepare  an  Environmental  Analysis 
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Dated:  July  26.  lb94 
Adam  M.  Golodne  r, 

Deputy Administn  tor, 
IFR  Doc.  94-1865: 

eiLUNO  CODE  3410-11  ~P 
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AGENCY:  Barry 
and  Excellence 
Foundation. 
ACTION:  Notice 
Collection  Requ 
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REA  for  review.  If 
are  not  evident  based 
Environmental 
relevant  information, 
an  Environmental 

ine  if  the 
Environmental  Impact 
warranted. 

ine  that  the 
EIS  is  not  warranted, 
indingof  No 

(FONSI).  The  FONSI 
liable  for  public  review 
30  days.  REA  will  not 
related  to  the  project 
ion  of  the  30-day 


<pi  at 


by  REA  related  to  the 
will  be  subject  to,  and 
compliance  with  all 
environmental  laws 
I  md  completion  of 
n  (View  procedures  as 
thf  Council  on 

uality  Regulations  and 
Policies  and 


,  Program  Operations. 
Filed  7-29-94;  8:45  ami 


GOLD\M|ATER  SCHOLARSHIP 
IN  EDUCATION 


Informaltion  Collection 
0MB  Review 


G  aldwater  Scholarship 
Education 


Proposed  Information 
I  ists. 


SUMMARY:  The  B  irry  Goldwater 
Sciiolarship  and  Excellence  in 
Education  Foum  lation  has  sent  to  the 
Office  of  Manag(  ment  and  Budget 

1  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Redii  ction  Act  of  1980  for 
review  and  appr  wal.  The  proposed 
collection  consists  of  several  detachable 
format  that  nomine<!S 
from  the  Goldwater 


forms  in  booklet 
for  scholarships 


Gerald  ].  Smith 
Barry  Goldwater 
Excellence  in  E< 


Foundation  are  i  equested  to  complete  in 
order  to  be  cons  dered  for  a  scholarship. 
DATES:  Interestei  I  person  are  invited  to 
submit  commen  s  on  or  before  Augu.st 
31.  1994. 
ADDRESSES:  Senfi  comments  to  Mr 


Executive  Secretary, 
Scholarship  and 
ucation  Foundation, 


Springfield  Corj  orate  Center,  6225 


Brandon  Avenue.  Suite  315,  Springfield. 
VA  22150-2519  (703/576-6012)  and  Mr. 
Daniel  Chenok.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  726  Jackson  Place,  NW,  Room 
10012.  Washington,  DC  20503  (202/ 
395-7316). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  J.  Smith,  Executive 
Secretary,  Barry  Goldwater  Scholarship 
and  Excellence  in  Education 
Foundation.  Springfield  Corporate 
Center,  6225  Brandon  Avenue.  Suite 
315.  Springfield.  VA  22150-2519,  (703) 
756-6012. 

SUPPLEMENTARY  INFORMATION:  This 
Information  Collection  bookiet  will  be 
used  by  the  Barry  Goldwater 
Scholarship  and  Excellence  in 
Education  Foundation  to  select 
nominees  for  Goldwater  Scholarships. 
Information  requested  consists  of  basic 
biographical  and  academic  data  and  also 
respondents'  plans  for  a  career  in 
science,  mathematics  or  engineering.  " 

Burden  Statement 

The  estimated  public  reporting 
burden  for  this  collection  of  information 
is  20  hours  per  respondent  annually. 
This  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering, 
maintaining  and  reviewing  the 
collection  of  information. 

Respondents:  Goldwater  Scholarship 
recipients. 

Estimated  Number  of  Respondents: 
1400. 

Responses:  1  per  year. 

Total  Burden  Hours:  28.000  per  year. 

Recording  Burden 

Recordkeepers:  21. 
Total  Burden  Hours:  525. 
Gerald  J.  Smith, 

Executive  Secretary. 

|FR  D<x:.  94-18614  Filed  7-29-94;  8:45  am] 

BILUNG  COOE  S820-AK-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intent  To  Revolce  Antidumping  Duty 
Orders  and  Findings. 

AGENCY:  Import  Administration/ 
International  Trade  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  findings. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  orders  and 
findings  listed  below.  Domestic 
interested  parties  who  object  to  these 


revocations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  August  1994. 
EFFECTIVE  DATE:  August  1, 1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  ( the 
Department )  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Duty  Proceeding 

Belgium 

Phosphoric  Aeid 

52  FR  31439 
August  20.  1987 
A-423-602 

Contact:  Sally  Hastings  at  (202)  482-4306 

France 

Industrial  N)tr(x;ellulose 

48  FR  36303 

August  10.  1983 

A-427-009 

Contact:  David  Dirstine  at  (202)  482-4033 

Japan 

Brass  Sheet  &  .Strip 

53  FR  30454 
August  12.1988 
A-588-704 

Contact:  Chip  Hayes  at  (202)  482-5047 

Japan 

Pagers 

48  FR  37058 

August  16,  1983 

A-588-007 

Contact;  Charles  Riggle  at  (202)  482^-0650 

Tlwiland 

Malleable  Pipe  Fittings 

52  FR  37351 
August  20, 1987 
A-54 9-601 

Contact:  Carlo  Cavagna  at  (202)  482M851 

The  People's  Republic  of  China 

Petroleum  Wax  Candles 

51  FR  30686 

August  28,  1986 

A-570-504 

Contact:  Valerie  Turoscy  at  (202)  482-0145 

Venezuela 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rod 

53  FR  31903 
August  22.  1988 
A-307-701 

a)nfact:  (Jayle  Longest  at  (202)  482-2786 
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Yugoslavia 

Tapered  Roller  Bearings 

52  FR  30417 

August  14, 1987 

A-479-601 

Contact:  Dennis  Askey  at  (202)  482-2657 

Armenia 

Titanium  Sponge 

33  FR  12138 

August  28, 1968 

A-831-803 

Contact:  David  Ccnovese  at  (202)  482-4697 

Azerbaijan 

Titanium  Sponge 

33  FR  12138 

August  28,  1968 

A-832-803 

Contact:  David  Genovese  at  (202)  482-4697 

Belarus 

Titanium  Sponge 

33  FR  12138 

August  28,  1968 

A-822-803 

Contact:  David  Genovese  at  (202)  482-4697 

Estonia 

Titanium  Sponge 

33  FR  12138 

August  28, 1968 

A-447-803 

Contact:  David  Genovese  at  (202)  482-4697 

Georgia 

Titanium  Sponge 

33  FR  12138 

August  28. 1968 

A-833-803 

Contact:  David  Genovese  at  (202)  482-4697 

lupan 

Acrylic  Sheet- 

11  FR  36497 

August  30,  1976 

A-588-055 

Contact:  Kim  Mooro  at  (202)  482-0090 

Japan 

Cadmium 

37  FR  15700 

August  4. 1972 

A-588-035 

Contact:  Roy  F.  Unger  Jr.  at  (202)  482-0651 

Kyrgyzstan 

Titanium  Sponge 

33  FR  12138 

August  28,  1968 

A-835-803 

Contact:  David  Genovese  at  (202)  482-4697 

Latvia 

Titanium  Sponge 

33  FR  12138 

August  28, 1968 

A-449-803 

(kmtact:  David  Genovese  at  (202)  482-4697 

Lithuania 

Titanium  Spningc 

33  FR  12138 

August  28.  1968 

A-451-803 

Contact:  David  Genovese  at  (202)  482-4697 


Moldova 

Titanium  Sponge 

33  FR  12138 

August  28. 1968 

A-84 1-803 

Contact:  David  Genovese  aK202)  482-4697 

Tajikistan 

Titanium  Sponge 

33  FR  12138 

August  28. 1968 

A-842-803 

Contact:  David  Genovese  at  (202)  482-4697 

Turkmenistan 

Titanium  Sponge 

33  FR  12138 

August  28,  196B 

A-843-803 

Cxjntact:  David  Genovese  at  (202)  482-4697 

Uzbekistan 

Titanium  Sponge 

33  FR  12138 

August  28. 1968 

A-844-803 

Contact:  David  Genovese  at  (202)  482-4697 

The  foUowing  case  was  inadvertently 
omitted  from  the  July  "Notice  of  Intent 
to  Revoke."  However,  written  notice 
was  served,  on  a  timely  basis  via 
registered  mail,  upon  the  domestic 
interested  parties. 

Bomunia 

Solid  Urea 

53  FR  26366 

July  14,  1987 

A-485-601 

Cxjntact:  Dennis  Askey  at  (202)  482-0367 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  domestic  interested  parties 
do  not  object  to  the  Department's  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer, 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation.  However, 
if  interested  parties  do  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  domestic  interested  parties 
do  object  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  continue  the  duty  order 
or  finding  without  further  notice  to  the 
public. 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  in  §353.2(k)  (3).  (4).  (5).  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  by  the  last  day  of  August 
1994.  with  the  exception  of  Solid  Urea 
from  Romania.  In  that  case,  the 


opportunity  to  object  will  remain  the 
last  day  of  July.  Any  submission  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353. 2(k)  (3),  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
sections  353.31(g)  and  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated;  July  27,  1994. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Comphance. 

|FR  Doc.  94-18682  Filed  7-29-94;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Adverse  Registration  Actions  by 
National  Futures  Association  With 
Respect  to  Floor  Brokers,  Floor 
Traders,  and  Applicants  for 
Registration  in  Eittier  Category 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
authorizing  National  Futures 
Association  (NFA)  to  deny,  condition, 
suspend,  modify,  restrict  or  revoke  the 
registration  of  any  floor  broker  (FB), 
floor  trader  (FT),  or  an  applicant  for 
registration  in  either  category.  The 
Commission  has  previously  authorized 
NFA  to  perform  various  functions  with 
respect  to  processing  registration 
records  of  FBs.  FTs  and  applicants 
therefor,  including,  among  other  things, 
granting  such  registrations  where 
appropriate  and  serving  as  the  official 
custodian  of  those  Commission  records. 
This  Order  does  not  authorize  NFA  to 
accept  or  act  upon  requests  for 
exemption  or  to  render  "no-action" 
opinions  with  respect  to  applicable 
registration  requirements.  This  Order 
generally  will  conform  NFA's  authority 
regarding  the  FB  and  FT  registration 
categories  to  the  authority  delegated  by 


38958 


Federal  Register  /  Vol.  59.  No.  146  /  Monday,  August  1.  1994  /  Notices 


ihe  CommissidD  to  NFA  concerning  the 
other  categori(  is  of  registration  under  the 
Commodity  E:  ^change  Act  (Act). ' 
EFFECTIVE  DATll:  August  1,  1994, 

FOfl  FURTHER  II IFORMATION  CONTACT: 
Lawrence  B.  P  atenf ,  Associate  Chief 
Counsel,  or  Re  bert  P.  Shiner.  Assistant 
Director.  Divi;  ion  of  Trading  and 
Markets,  Com  nodity  Futures  Trading 
Commission. ;  ;033  K  Street  N\V.. 
Washington.  I C  20581.  Telephone: 
(202)  254-695^  or  254-3688, 
respectively- 

SUPPLEMENTAFfY  INFORMATION 

Introduction 


101  IS 


review 


The  Commi 
issued  Orders 
perform  regi 
functions  wit! 
These  functi 
proces-^iiig  an( 
granting  appli 
under  the  Act 
terminating, 
temporary 
triennial 
information, 
terminations 
requests  for 
registration; 
maintaining 
regarding 
the  official  cu 
Commission 
Commission 
authorized 
against  FBs 
registration  in 
accept  or  act 
exemption  or 
opinions  with 
registration 
below  issued 
Commission  i 
assume  the 


w  here; 
ic(  nses; 


hasi 
NFA 
FTsi 


per: 


registration 
Commission 
condition, 
revok  ?  the 
applicant  for 
category.^ 


\  Siq 

tJily 

9J6); 


ti  ke 


1  7  U.S.C  1  ef 

2  51  FR  25929 
(September  29.  i 

'When  theContn 
delegation  Order. 

Certain  conune^ters 
proposed  rules 
that  authority  to 
FBs  should  be 
will  take  the  maitir 
consider  authoriz  ng 
functions  at  a  su^ 
experience  with  I 
10657.  19658  (foo 

*  See  Sections 
Act.  7  U.S.C  1 
(1988ASupp.  IV 


jsion  has  previously 
authorizing  NFA  to 
.strati on  processing 

respect  to  FBs  and  FTs. 

have  included: (1) 
,  where  appropriate, 
i^ations  for  regi,stration 
(2)  issuing  and 
appropriate, 
(3)  processing  the 
of  registration 
I^riodic  updates. 

trading  privileges  and 
withdrawal  from 

(4)  establishing  and 
s;  'Stems  of  records 
FBs  and  FTs  and  serving  as 
itodian  of  those 
rpcords.^  However,  the 
not  previously 
to  take  adverse  actions 
or  persons  applying  for 
either  category,  or  to 
ilpon  requests  for 
o  render  "no-action" 
respect  to  applicable 
re|}uirements.^  By  the  Order 
this  date,  the 
authorizing  NFA  to 
formance  of  additional 
ions  on  behalf  of  the 
ipecifically,  to  deny, 
sus  aend,  modify,  restrict  or 
reg  stration  of  any  FB,  FT  or 

1  egistration  in  either 
However,  the  Commission 


i(n 


functi 


1988&Supp.  IV  1992). 
7.  1986):  51  FR  34490 
i:  58  FR  19657  (April  15.  1993). 
ission  issued  its  most  recent 
it  noted  that: 

on  the  Commission's 
rning  FT  registration  suggested 
adverse  action  against  FTs  and 
■ated  to  NFA.  The  Conunission 
under  advisement  and  may 
NFA  to  perform  such 
uent  date  when  it  has  more 
FT  registration  process.  58  FR 
note  omitted). 

8a(3).  8a(4)  and  Sad  1)  of  the 
12a(3).  12a(4]and  12a(ll) 
1992). 
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beq 
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will  continue  to  handle  any  matter  that 
has  already  been  referred  to  it  by  NFA. 

The  Commission's  order  also  provides 
that,  until  the  Commission  orders 
otherwise,  with  respect  to  an 
application  for  registration  as  an  FB  or 
an  FT  that  NFA  previously  would  have 
forwarded  to  the  Commission  for  review 
of  disciplinary  history,  if  NFA 
determines  that  registration  should  be 
granted  in  such  a  case,  either  with  or 
without  conditions.  NFA  shall  transmit 
the  file  to  the  Commission  and  stay  the 
granting  of  registration  until  the 
Commission  has  had  an  opportunity  to 
object  to  such  granting  of  registration. ^ 

Further,  this  Order  does  not  authorize 
NFA  to  accept  or  act  upon  requests  for 
exemption  or  to  render  "no-action" 
opinions  with  respect  to  applicable 
registration  requirements.  This  Order 
will  conform  NFA's  authority 
concerning  the  FB  and  FT  re(/,istration 
categories  to  the  authority  delegated  by 
the  Commission  to  NFA  concerning  the 
other  categories  of  registration  under  the 
Act.  except  with  respect  to  the  * 
temporary  requirement  for  forwarding 
certain  matters  to  the  Commission 
referred  to  above.^ 

The  Commission  further  notes  that  in 
enacting  Section  227  of  the  Futures 
Trading  Practices  Act  of  1992.  Congress 
added  Section  8a(ll)  to  the  Act.  7 
U.S.C.  12a(ll)  (Supp.  IV  1992).  which 


'  See  58  FR  19657.  19659.  The  same  treatment 
will  apply  in  the  case  of  a  registered  FB  or  FT  with 
new  disciplinary  history  where  NFA  determines  to 
maintain  registration,  either  with  or  without 
rpstrictions.  NFA  need  not,  however,  forward  to  the 
Commission  any  matter  related  to  an  FB,  FT  or 
applicant  for  registration  in  either  category  where 
the  only  "yes"  answer  to  a  disciplinary  history 
question  relates  to  a  single  arrest  where  there  was 
no  subsequent  conviction,  guilty  plea  or  plea  of 
nolo  contendere,  or  a  single  misdemeanor 
conviction  based  on  conduct  unrelated  to  Tinancial 
market  activity  that  predates  the  application  for 
registration  by  at  least  five  years,  provided  such 
matter  is  disclosed  on  the  registration  application 
or  any  update  thereto.  If  a  person  willfully  makes 
any  materially  false  or  misleading  statement  or 
omits  to  state  any  material  fact  in  his  registration 
application  or  any  update  thereto,  that  is  a  separate 
ground  for  statutory  disqualiflcation  from 
registration.  Seaions  8a(2)(G)  and  8a(3)(G)  of  the 
Act.  7  U.S.C.  12a(2)(G)  and  12a(3)(C)  (1988  ft  Supp. 
IV  1992). 

"The  Commission  has  previously  authorized 
NFA  to  perform  registration  processing  functions, 
and  to  take  adverse  registration  actions,  with 
respect  to  futures  commission  merchants, 
introducing  brokers,  commodity  pool  operators, 
commodity  trading  advisors,  leverage  transactions 
merchants  and  associated  persons  of  such  entities, 
as  well  as  applicants  for  registration  in  any  of  the 
aforementioned  categories.  See  48  FR  15940  (April 
13.  1983):  48  FR  35158  (August  3.  1983):  48  FR 
51809  (November  14. 1983):  49  FR  8226  (Maich  5. 
1984);  49  FR  39593  (October  9.  1984):  50  FR  34885 
(August  28. 1985):  54  FR  19594  (May  8.  1989):  and 
54  FR  41133  (October  5. 1989).  In  performing 
Commission  registration  functions.  NFA  is  required 
to  monitor  compliance  with  the  conditions  and 
restrictions  imposed  on  conditioned  and  restricted 
rrgi.stranls. 


provided  rulemaking  authority  for  the 
Commission  to  suspend  the  registration 
of  any  person  charged  with  a  felony  if 
the  Commission  determines  that 
continued  registration  of  the  person  may 
pose  a  threat  to  the  public  interest  or 
may  threaten  to  impair  public 
confidence  in  any  market  regulated  by 
the  Commission.  The  Commission 
adopted  Rule  3.56  to  implement  this 
authority  at  the  same  time  that  it 
adopted  rules  to  govern  registration  of 
FTs.  58  FR  19575.  19587-19588.  19595- 
19596  (April  15.  1993).  The  Commission 
expects  that  NFA  will  promptly  notify 
the  Commission  when  NFA  becomes 
aware  that  any  registrant  has  been 
charged  with  a  felony. 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission  Order  Authorizing  the 
Performance  of  Registration  Processing 
Functions 

/.  Authority  and  Background 

Section  8a(10)  of  the  Act  (7  U.S.C. 
12a(10)  (1988  and  Supp.  IV  1992)) 
provides  that  the  Commission  may 
authorize  any  person  to  perform  any 
portion  of  the  registration  functions 
under  the  Act.  notwithstanding  any 
other  provision  of  law.  in  accordance 
with  rules  adopted  by  such  person  and 
submitted  to  the  Commission  for 
approval  or.  if  applicable,  for  review 
pursuant  to  Section  17(j)  of  the  Act  and 
subject  to  the  provisions  of  the  Act 
applicable  to  registrations  granted  by 
the  Commission,  Section  17(o)(2)  of  the 
Act  provides  that  the  Commission  may 
authorize  NFA,  in  performing 
Commission  registration  functions,  to 
deny,  condition,  suspend,  restrict  or 
revoke  any  registration,  subject  to 
Commission  review.' 

NFA  submitted  under  cover  of  a  letter 
dated  March  8, 1994  amendments  to  its 
bylaws  and  rules  to  govern  adverse 
actions  against  FTs,  FBs  and  applicants 
for  registration  in  either  category.  These 
amendments  reflect  actions  taken  by 
NFA's  Board  at  meetings  on  May  20. 
1993  and  February  24.  1994.  NFA's  rule 
amendments  establish  procedures  for 
conducting  adverse  registration 
proceedings  with  respect  to  the  FB  and 
FT  registration  categories  that  closely 
track  the  Commission's  Part  3  rules  in 
this  regard.  NFA's  amended  rules 
further  provide  that  NFA's  Membership 
Committee  will  conduct  adverse 
proceedings  regarding  FB  and  FT 
registrations  and  applicants  for 
registration  in  either  category  and  that  a 
Subcommittee  conducting  such  a 
proceeding  will  consist  of  at  least  three 


'7U.S.C.  21(o)(2)(1988). 
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persons,  the  majority  of  whom  are 
members  of  the  Membership  Committee 
and  the  remainder  of  whom  are  FBs  or 
FTs  drawn  from  a  list  approved  by 
NFA's  Board.  By  letter  dated  June  17. 
1994.  NFA  hasindicated  that,  in 
composing  such  designated 
Subcommittees,  it  will  utilize  its  best 
efforts  to  avoid  having  as  Subcommittee 
members  FBs  and  FTs  who  have  trading 
privileges  at  the  same  exchange  as  the 
subject  of  the  proceeding."* 

NFA  has  indicated  that  in  carrying 
out  the  function  of  taking  adverse 
registration  action  involving  the  FB  and 
FT  registration  categories,  it  will  be 
bound  by  restrictions  in  Commission 
rules  regarding  who  may  act  as  a 
supervisor.  Therefore,  if  NFA 
determines  to  condition  or  restrict  the 
registration  of  an  FB  or  an  FT,  someone 
eligible  to  do  so  under  Commission 
rules  must  sign  a  Supplemental  Sponsor 
Certification  Statement  (SSCS)  for  the 
FB  or  FT  and  supervise  compliance 
with  any  conditions  or  restrictions  that 
may  be  imposed.  In  the  case  of  an  FB, 
the  SSCS  must  be  signed  by  his 
employer  or,  if  he  has  no  employer,  by 
another  floor  broker; '  if  an  FT  is 
involved,  the  SSCS  must  be  signed  by 
an  officer  of  the  floor  trader's  clearing 
member,  if  such  officer  is  a  registrant  or 
a  principal  of  a  registrant,  or  the  chief 
operating  officer  on  behalf  of  each 
contract  market  that  has  granted  trading 
privileges.'" 

Upon  consideration,  the  Commission 
has  determined  to  authorize  NFA, 
effective  August  1,  1994,  to  deny, 
condition,  suspend,  modify,  restrict  or 
revoke  the  registration  of  any  FB,  FT  or 
an  applicant  for  registration  in  either 
category  in  accordance  with  the 
standards  established  by  the  Act  and 
rules  promulgated  thereunder. ' ' 


"Letter  from  Michael  |.  Crowley,  As.soci.ilc 
General  Counsel.  NFA.  to  Lawrence  B.  Patent. 
Associate  Chief  Counsel.  Division  of  Trading  and 
Markets. 

'  If  the  FB  has  no  employer  and  another  FB  signs 
the  SSCS.  the  Cx>mmission  has  required  that  the  FB 
subject  to  conditions  or  restrictions  receive 
customer  orders  only  from  the  person  who  signed 
the  SSCS  or  agents  of  that  person.  See  In  the  Matter 
oflohn  V.  Piccolo.  CFTC  Docket  No.  SD-93-8  (July 
20, 1993). 

'"Such  a  supervising  employer  or  FB.  super\'ising 
registrant  or  principal  may  not  be  subject  to  a 
pending  adjudicatory  proceeding  under  the  Act  or 
barred  from  service  on  self-regulatory  organization 
governing  boards  or  committees  based  on 
disciplinary  history  in  accordance  with 
Commission  Rule  1.63.  17  CFR  1.63  (199,)).  See 
Commission  Rule  3.60(b)(2)(i).  17  CFR 
§  3.60(b)(2)(i)  (1993):  NFA  letter  dated  lunc  17. 
1994. 

"In  conjunction  with  this  authorization  to  take 
adverse  action,  the  Commission  is  also  directing 
that,  until  the  Commission  orders  otherwise,  with 
respect  to  the  flleof  an  FB.  an  FT  or  an  applicant 
for  registration  in  either  category  that  NFA 


However,  the  Commission  will  continue 
to  handle  any  matter  that  has  already 
been  referred  to  it  by  NFA.  The 
Commission  is  also  authorizing  NFA  to 
perform  records  custodianship 
functions  with  respect  to  such  adverse 
registration  actions.'^  The  Commission 
has  separately  approved  on  this  date 
amendments  to  NFA  Bylaws  305  and 
70S  and  NFA  Registration  Rules  101, 
201.  203.  501.  502.  and  504-510  to 
authorize  implementation  of  these 
grants  of  authority. 

By  prior  orders,  the  Commission  has 
authorized  NFA  to  maintain  various 
other  Commission  registration  records 
and  certified  NFA  as  the  official 
custodian  of  such  records  for  this 
agency.'^  The  Commission  has  now 
determined,  in  accordance  with  its 
authority  under  Section  8a(10)  of  the 
Act.  to  authorize  NFA  to  maintain  and 
serve  as  ofTirial  custodian  of  the 
Commission's  registration  records  with 
respect  to  adverse  actions  against  FBs. 
FTs,  and  applicants  for  registration  in 
either  category  from  this  time  forward. 
This  determination  is  based  upon  NFA's 
representations  regarding  the 
implementation  of  rules  and  procedures 
for  maintaining  and  safeguarding  all 
such  records,  as  well  as  the  need  to 
facilitate  NFA's  assumption  of 
responsibility  for  taking  adverse 
registration  action  against  FBs.  FTs,  and 
applicants  for  registration  in  either 
category'. 

In  maintaining  the  Commission's 
registration  records  pursuant  to  this 
Order.  NFA  shall  be  subject  to  all  other 
requirements  and  obligations  imposed 
upon  it  by  the  Commission  in  existing 


previously  would  have  forwarded  to  the 
Commission  for  review  of  disciplinary  history,  if 
NFA  determines  that  registration  should  be 
maintained  or  granted  in  such  a  case,  cither  with 
or  without  restrictions  or  conditions,  NFA  shall 
transmit  the  Hie  to  the  Commission  and  stay  the 
maintenance  or  granting  of  registration  until  the 
Commission  has  had  an  opportunity  to  object  to 
such  maintenance  or  granting  of  registration.  NFA 
need  not.  however,  forward  to  the  Commission  any 
matter  related  to  an  FB,  FT  or  applicant  for 
registration  in  either  category  where  the  only  "yes" 
answer  to  a  disciplinary  history  question  relates  tn 
a  single  arrest  where  there  was  no  subsequent 
conviction,  guilty  plea  or  plea  of  nolo  contendere, 
or  a  single  misdemeanor  conviction  based  on 
conduct  unrelated  to  financial  market  activity  that 
predates  the  application  for  registration  by  at  least 
five  years,  provided  such  matter  is  disclosed  on  th<; 
registration  application  or  any  update  thereto.  See 
note  5.  supra. 

'^  In  this  connection,  in  a  sepaiate  notice 
published  elsewhere  today  In  Ihe  Federal  Register. 
Ihe  Commission  is  publishing  a  Notice  under  the 
Privacy  Act  of  1974  of  modified  descriplions-of 
systems  of  records  to  incorporate  records  applicable 
to  adverse  registration  actions  against  FBs.. FTs  or 
applicants  for  registration  in  either  category. 

"49  FR  39593:  50  FR  34885,  51  FR  25929:  54  FR 
19594:  54  FR  41133:  5H  FR  1<1657. 


or  future  Orders  or  regulations. '••  In  this 
regard,  NFA  shall  also  implement  such 
additional  procedures  (or  modify 
existing  procedures)  as  are  necessary 
and  acceptable  to  the  Commission  to 
ensure  the  security  and  integrity  of  the 
FB,  FT  or  applicant  records  in  NFA's 
custody;  to  facilitate  prompt  access  to 
those  records  by  the  Commission  and  its 
staff,  particularly  as  described  in  other 
Commission  Orders  or  rules;  to  facilitate 
disclosure  of  public  or  nonpublic 
information  in  those  records  when 
permitted  by  Commission  Orders  or 
rules  and  to  keep  logs  as  required  by  the 
Commission  concerning  disclosure  of 
nonpublic  information;  and  otherwise  to 
safeguard  the  confidentiality  of  the 
records. 

//.  Conclusion  and  Order 

The  Commission  has  determined,  in 
accordance  with  the  provisions  of 
Section  8a(10)  of  the  Act,  to  authorize 
NFA,  effective  August  1. 1994.  to 
perform  tlie  following  registration 
functions: 

(1)  To  deny,  condition,  suspend, 
modify,  restrict  or  revoke  registration 
under  the  Commodity  Exchange  Act  as 
a  floor  broker,  floor  trader  or  applicant 
for  registration  in  either  cafegor>'; 

(2)  To  establish  and  m-^intain  a  system 
of  records  regarding  such  adverse 
actions  involving  fioor  brokers,  Hoor 
traders  and  applicants  for  registration  in 
either  category,  and  to  serve  as  the 
official  custodian  of  those  Commission 
records. 

NFA  shall  perform  these  fun'.;tions  in 
accordance  with  the  standards 
established  by  the  Act  and  the 
regulations  promulgated  thereunder. 

These  determinations  are  based  upon 
the  Congressional  intent  expressed  in 
Sections  8a(10)  and  17(o)  of  the  Act  that 
the  Commission  be  allowed  to  authorize 
NFA  to  perform  any  portion  of  the 
Commission's  registration 
responsibilities  under  the  Act  for 
purposes  of  carrying  out  these 
responsibilities  in  the  most  efficient  and 
cost-effective  manner,  and  NFA's 
representations  concerning  standards 
and  procedures  to  be  followed  in 
administering  these  functions. 

This  Order  does  not.  however, 
authorize  NFA  to  accept  or  act  upon 
requests  for  exemption  from  registration 
or  to  render  "no-action"  opinions  or 
interpretations  with  respect  to 
applicable  registration  requirements. 

Nothing  in  this  Order  or  in  Sections 
8a(10)  or  17  of  the  Act  shall  affect  the 
Commission's  authority  to  review  the 
granting  of  a  registration  application  by 


"Sw.  f  «  .  49  FR  39593.  3't595-9r:  50  FR  34885. 
34887. 
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Privacy  Act  of  1974;  Modified 
Descriptions  cf  Systems  of  Records 

AGENCY:  Comniodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  modified  descriptions 

of  systems  of  r  icords. 


SUMMARY:  The  Commodity  Futures 
Trading  Comm  ission  (Commission)  is 
modifying  the  iescriptions  of  one  of  its 
existing  systen  is  of  records  to  reflect  its 
Order,  set  forti .  in  a  separate  notice 
published  elsewhere  today  in  the 
Federal  Register,  authorizing  National 
Futures  Association  (NFA)  to  take 
adverse  registration  actions  with  respect 
to  floor  broker^  (FBs),  floor  traders  (FTs) 
and  applicants;  for  registration  in  either 
category  and  to  maintain  Commission 
records  related  to  such  actions. 
EFFECTIVE  DATQ:  August  1, 1994. 
FOR  FURTHER  vJfORMATION  CONTACT: 
Robert  P.  Shiner,  Assistant  Director, 
Division  of  Tr^ng  and  Markets, 
Commodity  Futures  Trading 
Commission,  ^33  K  Street  NW, 
Washington,  DC  20581,  Telephone: 
(202) 254-3684. 

SUPPLEMENTAR  f  INFORMATION: 

Introduction 

Pursuant  to  i  he  Privacy  Act  of  1974, 
the  Commissic  n  currently  maintains 
two  systems  of  records  related  to  the 
registration  of  bersons  engaging  in 
certain  types  oy  commodity-related 
activities:  CFTb-12  (Fitness 
Investigationsjiand  CFTC-20 
(Registration  of  Floor  Brokers,  Floor 
Traders,  Futures  Commission 
Merchants,  Introducing  Brokers, 
ComnK)dity  Trading  Advisors, 
Commodity  Pool  Operators,  Leverage 
Transaction  M  srchants  and  Associated 
Persons).  As  airrently  set  forth,  these 
two  systems  c<  ntain  registration  forms, 
related  supplements  and  schedules, 
fingerprint  cards,  correspondence,  and 
reports  reflecMhg  information  developed 
from  various  screes  relating  to  the 
registration  orjfitness  of  applicants, 
registrants  anc  persons  afTiliated  with 


futures  commission  merchants  (FCMs), 
introducing  brokers  (IBs),  commodity 
pool  operators  (CPOs),  commodity 
trading  advisors  (CTAs),  leverage 
transaction  merchants  (LTMs),  FBs  and 
FTs.'  NFA,  in  performing  certain 
registration  functions  on  behalf  of  the 
Commission,  currently  maintains  the 
Commission's  registration  records  with 
respect  to  FCMs.  IBs.  CPOs,  CTAs, 
LTMs  and  their  respective  associated 
persons  (APs),  as  well  as  certain 
registration  records  of  FBs  and  FTs.^ 

NFA's  Board  of  Directors  voted  at  its 
meetings  on  May  20,  1993  and  February 
24, 1994  to  authorize  NFA  to  perform 
for  the  Commission  the  function  of 
taking  adverse  registration  actions 
against  FBs,  FTs  and  applicants  for 
registration  in  either  category.  Upon 
consideration,  the  Conunission  has 
determined  to  authorize  NFA,  effective 
August  1, 1994,  to  perform  such 
registration  functions  in  accordance 
with  the  standards  established  by  the 
Act  and  rules  promulgated  thereunder. 
Because  the  maintenance  of 
Commission  records  associated  with 
those  activities  is  an  essential  aspect  of 
any  such  authority  granted  to  NFA  by 
the  Commission,  the  Commission  is  also 
authorizing  NFA  to  perform  records 
custodianship  functions  with  respect  to 
adverse  registration  actions. 

In  light  of  the  Commission's  Order 
authorizing  NFA  to  perform  certain 
registration  functions  concerning  FBs, 
FTs  and  applicants  and  to  become 
custodian  of  the  relevant  records,  the 
Commission  has  modified  its 
description  of  the  CFTC-12  records 
system  to  provide  for  NFA's  expanded 
role  with  respect  to  these  registration 
categories.  Because  the  Commission 
believes  that  authorizing  NFA  to 
perform  records  custodianship 
functions  for  adverse  actions  involving 
the  FB  and  FT  registration  categories 
will  assist  NFA  in  carrying  out 
responsibilities  imder  the  Commodity 
Exchange  Act.  the  concomitant 
disclosure  to  NFA  of  personal 
information  on  individuals  that  may  be 
contained  in  those  records  is 
permissible  under  the  Conunission's 
current  routine  use  of  such  information 
under  the  Privacy  Act.^  This  Notice  is 
being  published  to  inform  the  public 
and.  in  particular,  individuals  about 
whom  information  is  maintained  in 


'  See  49  FR  45472  (November  16, 1984):  58  FR 
19659  tApri»  15. 1995). 

>  Id  See  alto  4»FR  39593  (October  9,  1984):  49 
FR  45418  [November  16. 1984):  50  FR  34885 
(August  2S.  1965);  51  FR  2S929  (July  17.  1986):  and 
54  FR  19S94  (May  8.  1989). 

'  See  Routine  Um  No.  3  a(  47  FR  44B30. 44831 
(October  12,  19821 


either  system — as  to  the  location  of 
these  Commission  records.  . 

Descr  iption  of  Systems  of  Records 

CFTC-12 

SYSTtM  name: 
Fitness  Investigations. 

8YSTD*  location: 

Records  for  floor  brokers  and  floor 
traders  with  respect  to  matters 
commenced  prior  to  August  1, 1994; 
associated  persons  and  principals  of 
leverage  transaction  merchants  whose 
registration  status  as  such  was  inactive 
prior  to  January  1, 1986;  and  also  for  all 
other  categories  where  registration 
status  in  every  applicable  ca(}acity  was 
inactive  prior  to  October  1, 1983: 
Division  of  Trading  and  Markets.  2033 
K  Street  NW,  Washington,  DC  20581. 

Records  for  futures  commission 
merchants,  introducing  brokers, 
commodity  pool  operators,  commodity 
trading  advisors,  their  respective 
associated  persons  and  principals,  with 
active  registration  status  in  any  capacity 
on  or  after  October  1, 1983;  leverage 
transaction  merchants  and  their 
associated  persons  and  principals  with 
active  registration  status  as  such  on  or 
after  April  13, 1984,  except  as  noted 
above;  records  for  floor  brokers  and 
floor  traders  with  respect  to  matters 
commenced  on  or  after  August  1, 1994: 
National  Futures  Association  (NFA). 
200  West  Madison  Street,  Suite  1400, 
Chicago,  Illinois  60606. 

(See  also  "Retention  and  Dis[>o$aI," 
infra.) 

CATEGORIES  OF  MOmOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  to  the 
Commission  or  NFA.  as  applicable,  or 
who  may  apply  to  NFA  for  registration 
as  floor  brokers,  floor  traders  or  as 
associated  persons,  and  principals  (as 
defined  in  17  CFR  3.1)  of  futures 
commission  merchants,  introducing 
brokers,  commodity  pool  operators, 
commodity  trading  advisors  and 
leverage  transaction  merchants. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Information  pertaining  to  the  fitness 
of  the  above-described  individuals  to 
engage  in  business  subject  to  the 
Commission's  jurisdiction.  The  system 
contains  information  in  computerized 
and  hardcopy  format  including 
registration  forms,  schedules  and 
supplements;  fingerprint  cards; 
correspondence  relating  to  registration; 
and  reports  and  memoranda  reflecting 
information  developed  from  various 
sources  outside  the  CFTC  or  NFA.  In 
addition,  the  system  contains  records  of 
each  CFTC  or  NFA  fitness  investigation. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  4f(l),  4k(4),  4k(5).  4n(l). 
8Ml)-(5),  8a(10).  8a(ll).  17(o)  and  19  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
6f(l),  6k(4).  6k{5),  6n(l).  12a{l)-(5). 
12a(lG).  12a(ll),  21(o)  and  23  (1988  and 
Supp.  IV  1992). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  applicable  to  all  of 
the  Commission's  systems  of  records, 
including  this  system,  were  set  forth 
under  the  caption,  "General  Statement 
of  Routine  Uses,"  in  47  FR  43759, 
43760-61  (October  4, 1982),  and 
subsequently  modified  in  47  FR  44830. 
44831  (October  12, 1982).  In  addition, 
information  contained  in  this  .system  of 
records  may  be  disclosed  by  the 
Commission  as  follows: 

1.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
any  person  with  whom  an  applicant  or 
registrant  is  or  plans  to  be  associated  as 
an  associated  person  or  affiliated  as  a 
principal. 

2.  Information  contained  in  this 
.system  of  records  may  be  disclosed  to 
any  registered  futures  commission 
merchants  with  whom  an  applicant  or 
registered  introducing  broker  has  or 
plans  to  enter  into  a  guarantee 
agreement  in  accordance  with 
Commi.ssion  regulation  1.10  (17  CFR 
1.10). 

NFA  may  disdo.se  information 
contained  in  those  portions  of  this 
system  of  records  maintained  by  NFA. 
but  any  such  disclosure  must- be  made 
in  accordance  with  Commission- 
approved  NFA  niles  and  under 
circumstances  authorized  by  the 
Commission  as  consistent  with  the 
Commission's  regulations  and  routine 
uses.  The  currently  authorized 
circumstances  are  set  forth  in  the 
Commission's  September  28, 1984 
Order  authorising  NFA  to  perform 
certain  Commission  registration 
functions  including  the  maintenance  of 
Commission  records  and  are  published 
at  49  FR  39593.  39596  (October  9.  1984). 
except  that  Item  2b  therein  was 
modified  to  eliminate  the  requirement 
of  specific  consent  by  the  applicant  or 
registered  introducing  broker  to  the 
disclosure  of  information  to  the  futures 
commission  merchant  with  whom  it  has 
or  plans  to  enter  a  guarantee  agreement. 
51  FR  25930,  25931  (July  17. 1986). 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINQ,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
memory,  computer  printouts,  index 
cards,  microfiche. 

RETRIEVABILITY: 

By  the  name  of  the  individual  of  firm, 
or  by  assigned  identification  number. 
Where  applicable,  the  NFA's  computer 
cross-indexes  the  individual's  file  to  the 
name  of  the  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator  or  leverage  transaction 
merchant  v  i'.h  kvhich  the  individual  is 
associated  or  affiliated. 

SAFEGUARDS: 

GeneraJ  office  security  measures 
including  secured  rooms  or  premises 
and,  in  appropriate  cases,  lockable  file 
cabinets  with  access  limited  to  persons 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Applications,  biographical 
supplements,  other  forms,  related 
documents  and  correspondence  are 
maintained  on  the  CFTC's  or  NFA's 
premises,  as  applicable,  for  three  years 
after  the  individual's  registration(s)  or 
affiliation(s)  as  a  principal  becomes 
inactive.  Records  are  then  stored  at  an 
appropriate  site  for  an  additional  seven 
years  before  being  destroyed;  CFTC-held 
records  are  stored  in  the  Federal 
Records  Center,  and  NFA-held  r£H:ords 
are  to  be  stored  either  on  NFA's 
premises  or  in  appropriate  fireproof  off- 
site  facilities. 

Computer  records  are  maintained 
permanently  on  NFA's  premises  and  are 
updated  periodically  as  long  as  the 
individual  remains  pending  for 
registration,  registered  in  any  capacity, 
or  affiliated  with  any  registrant  as  a 
principal.  Computer  records  on  persons 
who  may  apply  may  be  maintained 
indefinitely.  Microfiche  records,  when 
produced,  are  maintained  permanently 
on  the  CFTC's  or  NFA's  promises. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Registration  Unit. 
Division  of  Trading  and  Markets,  at  the 
Commission's  principal  office,  or  his 
designee. 

For  records  held  by  NFA:  Vic:e 
President  for  Registration  or  the  Re<:ords 
Custodian.  National  Futures 
A,ssociation.  200  West  Madison  Street, 
Suite  1400.  Chicago.  Illinois  60606.  or  a 
designee. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves 
contained  in  this  system  of  records, 
should  address  written  inquiries  to  the 
FOI.  Privacy  and  Sunshine  Acts 
Compliance  Staff.  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW. 
Washington,  DC  20581,  telephone  (202)' 
254-3382. 

RECORD  SOURCE  CATEGORIES: 

The  individual  or  firm  on  whom  the 
record  is  maintained;  the  individual's 
employer,  federal,  state  or  ioctil 
regulatory  and  law  enforcenwnf 
agencies;  commodities  and  sercii'ies 
exchanges.  National  Futures  Association 
and  National  Association  of  Securities 
Dealers:  foreign  futures  and  securities 
authorities  and  INTERPOL;  and  other 
miscellaneous  sources.  Coniputer 
records  are  prepared  from  the  forms, 
supplements,  attachments  and  related 
documents  submitted  to  the 
Commission  or  NFA  and  from 
information  developed  during  the 
fitness  inquiry. 

Issued  in  Washington.  DC.  <in  July  26. 1994 
by  thi'  (■(inimission. 
Jean  A.  Webb, 
Stx:retary  of  the  Commission 
|FK  Doc.  94-18631  Filnd  7-29-94:  8:45  ami 
BILUNG  CODE  63S1-0t-l> 


CORPORATION  FOR  NATIONAL  AN9 
COMMUNITY  SERVICE 

Information  Collection  Request 
Submitted  to  0M3  for  Review 

AGE.MCY:  The  Corporation  for  National 
and  Community  Service  (CNCS). 
ACTION:  Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budpet  (FOMB)  for 
Review. 

SUMMARY:  This  notice  provides 
information  about  an  informiition 
proposal  by  CNCS.  currently  under 
review  by  the  Office  of  Manav.ement  and 
Budget  (OMB).      . 
DATES:  OMB  and  CNCS  will  consider 
comments  on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  within  7  days 
from  the  date  of  publication.  Copies  of 
the  proposed  fonn  and  supporting 
documents  may  be  obtained  by 
contacting  CNCS. 

ADDRESSES:  Send  comments  to  both: 
David  Rymph,  Study  Coordinator.  1100 

Vermont  Ave..  N.W.,  Washington.  DC 

20525 
Steve  Semenuk.  Desk  Officer  for  CNCS. 

Offii  e  of  Management  and  Budget, 


38962 


3002  New 
Washington 
FOR  FURTHER 

Charles  Heifer 


E'^fecutive  Office  Building, 
D.C.  20503. 


INf  ORMATION  CONTACT: 
2U2)  606-5000  ext.  248. 


SUPPLEMENTARY 


Office  of  the 
and  Conununitkr 


Cxrpoi 


p<  tsal 


in  It 


Issuing  Pro 
Policy  Coordi 

Title  of  Farni^ 
Form. 

Need  and 
Community 
(Pub.  L.  103-«i 
Corporation  foi 
Community  Sefvice 


'  Us  i. 


Sev 


programs  on  a 
information  is 


;  The  National  and 
ice  Trust  Act  of  1993 
)  requires  the 
National  and. 

to  evaluate  its 
I  egular  basis.  This 
1  equired  for  program 
p  anning,  and  required 


management, 
record  keeping. 

Type  of  request:  Submission  of  a  new      billing  code  37io-oa-M 
collection. 

Pespondent 
Voluntary. 

Frequency o 
only. 

Estimated  Ni\mber 
10.110. 

Average  Burden 
0.042  Hours 

Estimated  Aiinual 
Disclosure  Bun  en 


Obligation  to  Reply: 
*J\Collection:  One  time 
of  Responses: 
Hours  Per  Response: 


'  Reporting  or 
7.  421.25  Hours. 
Regulatory  Aiithohty:  42  U.S.C.  5056 


(a). 

Dated:  luly  22,  |1 994. 
David  R)miiph, 
Director,  Evaluatfpn 
Unit 

[FR  Doc.  94-186^5 
BILLING  CODE  BCHC  -MS0-28-M 


DEPARTMENT  OF  DEFENSE 


Department  of 


Availability  of 
Exclusive,  or 
Licensing  of 
Monoclonal  Anybodies 
and  Metftods 


U.5 


AGENCY:  U.S. 
and  Development 
action:  Notice. 


SUMIMARY 
404.6 

availability  of  I 
entitled 
Cholesterol  ant 
Decembers,  1 
patent  has  been 
States 

Secretary  of  the 
ADDRESSES: 
Medical 
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tNFORMATtON: 


ration  for  National 
Service 


:  The  Evaluation  and 
ion  Unit. 
;  Customer  Satisfaction 


Acquisitions  and  Logistics  Command, 

ATTN:  Staff  Judge  Advocate,  Fort 

Detrick,  Frederick,  Maryland  21702- 

5012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  F.  Moran,  Patent  Attorney 

(301)  619-2065  or  telfa.x  (301)  619- 

7714. 

SUPPI.EMENTARY  INFORMATION:  the 

invention  encompassed  by  this  patent 

involves  monoclonal  antibodies  to 

cholesterol  and  methods  for  the 

detection  of  high  levels  of  cholesterol  by 

contacting  biological  specimens 

containing  cholesterol  with  the 

monoclonal  antibodies  and  measuring 

the  formation  of  antigen-antibody 

complexes  by  immunosorbent  assay. 

Kenneth  L.  Denton, 

Army  FedemI  Register  Liaison  Officer. 

IFR  Doc  94-18604  Filed  7-29-94;  8:45  am) 


and  Policy  Coordination 
Filed  7-29-94;  8:45  am) 


the  Army 


f  Ion-Exclusive, 
Pprtialty  Exctustve 
.  Patent  Concerning 
to  Cholesterol 


A  my 


Medical  Research 
Command,  DOD. 


In  aci  lordance  with  37  CFR 
announcement  is  made  of  the 

patent  No.  4,865,256, 
Monoi:lonal  Antibodies  to 
Methods"  issued 
9^9  for  licensing.  This 
assigned  to  the  United 
Government  as  represented  by  the 
Army. 

Coihmander,  U.S.  Army 
Research,  Development, 


Membership  Department  of  tt)e  Army 
Performance  Review  Boards 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice. 

SUMMARY:  Section  4314(c)(1)  through  (5) 
of  Title  5,  U.S.  Code,  requires  each 
agency  to  estabhsh,  in  accordance  with 
regulations,  one  or  more  Senior 
Executive  Service  Performance  Review 
Boards.  The  boards  shall  review  and 
evaluate  the  initial  appraisal  of  senior 
executives'  performance  by  supervisors 
and  make  recommendations  to  the 
appointing  authority  or  rating  official 
relative  to  the  performance  of  these 
executives 

EFFECTIVE  DATE:  The  effective  date  of 
this  notice  is  August  1, 1994. 
ADDRESSES:  Senior  Executive  Service 
Office,  Assistant  Secretary  of  the  Army, 
Manpower  &  Reserve  Affairs,  111  Army, 
the  Pentagon,  Room  2C670,  Washington, 
DC  20310-0111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Raymos,  (703)  695-2975. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Materiel  Command  (AMC)  are: 

1 .  MG  Dewitt  T.  Irby  Jr.,  Program 
Executive  Officer,  Aviation 

2.  MG  Thomas  L.  Pralher,  Deputy  Chief 
of  Staff  for  Research,  Development 
and  Engineering,  U.S.  Army  Materiel 
Command 

3.  BG  William  R.  Holmes,  Deputy  Chief 
of  Staff  for  Ammunition,  U.S.  Army 
Materiel  Command 

4.  BG  Jerry  L.  Laws,  Commander,  White 
Sands  Missile  Range,  U.S.  Army  Test 
and  Evaluation  Command 


5.  Mr.  r'nul  Bogosian,  Executive 
Dir    lor.  Acquisition  Center,  U.S. 
Ar-     Aviation  and  Troop  Command 

6.  Dr      idolf  G.  Buser,  Director,  Night 
Vis;  n  and  Electro-Optics,  CECOM 
RD(  ■  Center,  U.S.  Army 
Con>inunieations-Electronics 
Coniii.iind 

7.  Mr.  Jerry  L.  Chapin,  Deputy  Program 
Executive  Officer,  Armored  Systems 
Modernization 

8.  Mr.  Walter  W.  Clifford,  Chief.  Air 
Warfare  Division,  U.S.,  Army  Materiel 
Systems  Analysis  Activity,  AMC 

9.  Mr.  Albert  A.  Dawes,  Chief  Counsel, 
U.S.  Army  Tank-Automotive 
Command,  AMC 

10.  Ms.  Louann  Elledge,  Dir.  Systems 
Integration  &  Mgt  Activity,  U.S.  Army 
Materiel  Command 

11.  Mr.  James  B.  Emahiser,  Assistant 
Deputy  Chief  of  Staff  for  Logistics, 
U.S.  Army  Materiel  Command 

12.  Mr.  Victor  J.  Ferlise,  Deputy  to  the 
Commander,  U.S.  Army 
Communications-Electronics 
Command.  U.S.  Army  Materiel 
Command 

13.  Mr.  Frank  E.  Fiorilli.  Comptroller, 
U.S.  Army  Communications 
Electronics  Command,  AMC 

14.  Mr.  James  L  Flinn  III.  Director, 
Integrated  Materiel  Management 
Center,  U.S.  Army  Missile  Command, 
AMC 

15.  Mr.  John  F.  Gehbauer,  Deputy 
Director,  Armament  R&DE  Center. 
AMC 

16.Mr.  Feliciano  Giordano,  Assoc  Tech 
Director.  RD&E  Center.  U.S.  Army 
Communications-Electronics 
Command,  AMC 

17.  Mr.  Spencer  S.  Hirshman,  Assoc 
Tech  Dir,  ARDEC,  AMC 

18.  Mr.  Thomas  L.  House,  Executive 
Director.  Aviation  RD&E  Center,  U.S. 
Army  Aviation  Systems  Command, 
AMC 

19.  Mr.  Robin  L.  Keesee,  Director,    . 
Human  Research  Engineering,  U.S. 
Army  Research  Laboratory,  AMC 

20.  Mr.  Arthur  Keltz,  Principal  Deputy 
Director,  Fire  Support  Armaments 
Center,  ARDEC.  AMC 

21.  Mr.  Joseph  T.  Lehman, Deputy  - 
Director,  Fire  Support  Armaments 
Center.  ARDEC,  AMC 

22.  Dr.  Robert  W.  Lewis,  Technical 
Director,  NaUck  RD&E  Center,  U.S. 
Army  Troop-Support  Command  AMC 

23.  Mr.  Victor  Lindner,  Associate 
Technical  Director,  ARDED,  AMC 

24.  Mr.  Colin  F.  MacDonnell,  Dir,  C3I 
Logistics  &  Readiness  Center,  U.S. 
Army  Communications-Electronics 
Command,  AMC 

25.  Mr.  Wilham  H.  Mermagen,  Sr., 
Director,  Advanced  Computing  and 
Information  Sciences,  U.S.  Army 
Research  Laboratory,  AMC 


Federal  Register  /  Vol.  59.  No.  146  7  Monday.  August  1,  1994  /  Notices 


380C3 


26.  Dr.  James  W.  Mink.  Director. 

Electronics  Division.  U^.  Army  . 
Zy.  Mr.,Douglas  R.  Newberry.  Director, 

Resource  Managemerrt,  U.S.  Army. 

Tank-Automotive  Command,  AMC 

28.  Dr.  Kenneth  J.  Oscar,  Principal 
Deputy  for  Acquisition,  U.S.  Army 
Materiel  Command 

29.  Ms.  Renata  F.  Price,  Assoc-ate 
Technical  Dir,  ARDED,  AMC 

30.  Mr.  Joseph  J.  Pucilowski,  Jr., 
Director,  CECOM  Center  for  C3 
Sy.stems.  U.S.  Army  Communications- 
Electronics  Command,  AMC 

31.  Dr.  Bhakta  Rath,  Associate  Director 
of  Research.  Materials  Science  and 
Component  Technology  Directorate, 
Navy  Research  Laboratory. 

32.  Mr.  Daniel  J.  Rubery^  Executive  .^ 
Director,  Integrated  Materiel 
Management  Center,  U.S.  Army 
Aviation  Systems  Command,  AMC 

33.  Dr.  Rol>ert  E.  Singleton,  Director, 
Engineering  &  Environmental 
Sciences  Division,  U.S.  Army 
Research  Office,  AMC 

34.  Mr.  Robert  L.  Swint,  Acting  Deputy 
for  Systems  and  J^ogistics,  U.S.  Army 
Tank-Automotive  Command,  AMC 

35.  Mr.  Michael  C.  Sandusky,  Chief, 
.  Special  Analysis  Office.  AMC 

36.  Mr.  Edward  J.  Korte,  Command 
Counsel.  AMC. 

The  members  of  the  Performance 
Review  Be  ard  for  the  Office  of  the.Chief 
of  Staff.  Anny  are: 

1.  Mr.  William  P.  Neal,  E.xecutive 
Director,  Strategic  Logistics  Agency.    ' 
Deputy  Chief  of  Staff  for  Logistics 
(DCSLOG) 

2.  Mr.  Mark  J.  O'Konski.  Assistant 
Direc  tor  for  Transport;ition,  Deputy 
Chief  of  Staff  for  Logistics 

3.  MG  William  Fnrmen,  As.sistant 
Deputy  Chief  of  Staff  for  Logistics. 
DCSLOG 

4.  MG  I-.  hn  J.  Cusiti..  Director.  Supply 
and  .MaintenancR,  DCSLOG 

5.  Dr.  James  R.  Fisher,  Executive 
Director.  Sensors  DLrectorate,  U.S. 

-  Army  Space  and  Strategic  Defense 
Command 

6.  Ms.  Kobin  B.  Buckclev/,  Director, 
Engineering  nnd  Systems  Directorate. 
U.S.  Army  Spac^  and  Strategic 
Defense  Command 

7.  Ms  Carol  Smith.  Deputy  Assistant     - 
Secretary  of  the  Army  (Civilian 
Personnel  &  Equal  Employment 
Opportunity  Policy)  Assistant 
Secretary  of  the  Army.  Manpower  & 
Reserve  Affairs/Director  of  Civilian 
Personnel.  Directorate  of  the  Chief  of 
Staff  of  Personnel.  Department  of  the 
Army 

8.  Dr.  Edgar  Johnson,  Director.  U.S. 
Army  Research  Institute,  Deputy 
Chief  of  Staff  for  Personnel 


9.  BG  Arthur  Dean,  Director,  Enlisted 
-Personnel  Management,  Deputy  Chief 
of  Staff  for  Personnel 

10.  BG  Robert  Kerr,  Director  of  Human 
Resources,  Deputy  C!;ief  of  Staff  for 

.    Personnel 

11.  Mr.  John  A...Rionte.  Technical 
Advisor  to  t.he  Deputy  Chief  of  Staff 
for  Operations  and  Plans 

12.  MG  Gerald  H.  Putman,  Assirtant 
Deputy  Chief  of  Staff  for  Operations 
and  Plans 

13.  Mr.  James  D.  Davis,  Assistant 
DeputyChiefofStaff  for  Intelligence 

14.  BG  Trent  N.  Tl  omas.  Assistant 
Deputy  Chief  of  Staff  for  Intelligence 

15.  M.S.  Janet  C.  Mimfg.  Deputy  Assistant 
Chief  of  Staff  for  Installation 

.  Management.  Office.  Chief  of  Staff 
ifi.  Dr..Henry  C.  Dubin.  Technical 

Director.  U.S.  Army  Operational  Test 

&  Evaluation  Command.  Office,  Chief 

of  Staff. 

The  members  of  the  Performance 
Review  Board  for  the  Consolidated 
Ccmm.ands  are: 

1.  BG  Russell  L.  Fuhrman,  Deputy  Chief 
of  Staff,  Engineering,  Headquarters 
(HQ).  U.S.  Anny  Europe  (USAREUR) 

2.  MG  Thomas  F.  Sikora.  Deputy  Chief 
of  Staff,  Personnel,  Headquarters  (HQ) 
U.S.  Army  Europe 

3.  Mr.  Carl  R.  Po.stiewate,  Assistant 
Deputy  Chief  of  Staff,  Engineer 
(Engineering  and  Housing),  U.S.  Army 
Europe 

4.  Mr.  Leland  A.  Goeke,  Jr..  Assistant 
Deputy  Chief  of  Staff  for  Personnel 
(Civilian  Personnel).  US.  Army 
Europe 

5.  MG  John  P.  Hen  ling.  Chief  of  Staff, 
U.S.  Army  Training  and  Doctrine 
Command 

6.  MG  Larry  Lehowicz.  Deputy  Qiitf  cf 
Staff  for  Combat  Dt>velopmen!s,  U.S. 
Army  Training  and  Doctrine 
Command 

7.  Mr.  Thomas  Edwards.  Deputy 
Commanding  General.  U.S.  Army 
Combined  Arms  Support  Command 
and  Fort  Lee.  U.S.  Anny  Training  and 
Doctrine  Command 

8.  Ms.  Toni  B.  Wainwright.  Assistant 
Deputy  Chief  of  Staff  for  Base 
Operations  Support.  Headquarters, 
U.S.  Army  Training  and  Doctrine 
Command 

9.  Mr.  Thomas  D.  Coilinsworth, 
Di.rector,  MTMC  Transportation 
Enj^ineering  Agency.  Headquarters, 
Military  Management  Command 

10.  Mr.  William  R.  Lucas.  Deputy  to  the 
Commander,  Headquarters,  Military 
Traffic  Management  Command 

11.  BG  Clair  Gill,  Director,  Resource 
Management,  Forces  Command 

12.  Mr.  William  M.  Wilkinson.  Deputy 
Director.  Resource  Management, 
Headquarters,  Forces  Command 


13.  Mr.  William  S.  Fraim,  Civilian 
Personnel  Direclor,  A^-sistant  Dt;puty 
Chief  for  Personnel  a:id  Installation 
Manaf;ement,  Headquarters,  Forcc-s 
Command 

14.  BG  R.E.  Wynn.  Commander, 
Information  Systems  Er.j^ineering 
Command.  U.S.  Army  Infarmclioii 

■  Sy-.tems  Commanc^ 

15.  BG  C.G.  Sutten.  Jr..  Commander.  ."Jth 
Signal  Command.  Information 
Systems  Command 

16.  Mr.  Leonard  J.  Mabius,  Senior 
Technical  Director/Chief  Engineer, 
Headquarters.  U.S.  Army  Information 
Systems  Command 

17.  Dr.  Michael  Gentry.  Technical 
Director,  Army  Infor}-nation  Systems 
Engineering  Command.  U.S.  Army 
Information  Systems  Command 

18.  Mr.  William  S.  PJch.  Jr.,  Deputy  and 
Technical  Director,  US.  Army 
Foreign  Science  and  Technology 
Center.  U.S.  Army  Intelligence  and 
Security  Command. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Acquisition  Executive  are: 

1.  Mr.  Dale  Adams,  Program  Executive 
Officer,  Armaments 

2.  Mr.  George  G.  Williams.  Program 
Executive  Officer.  Tactical  Missiles 

3.  MG  Dewitt  T.  Irby.  Program  Executive 
Officer,  Aviation 

4.  BG  Richard  A.  Black.  Program 
Executive  OiTicer,  Mi.ssile  Defense 

5.  BG  David  Gust,  Program  Executive 
Officer,  Communications  System 

6.  Mr.  Neil  Atkinson,  Program  Executive 
Officer,  Communic:atioiis  System 

7.  Mr.  David  Borland,  Director. 
Information  Systems  Selection  & 
Acquisition  Agency  (DISC4) 

a.  Mr.  Maurice  R.  Donnelly.  Assistant 
Deputv  for  Plans  and  Programs 
(ASA{RDA)). 

The  members  of  the  Performance 
Review  Board  for  the  United  States 
Arm.y.  Corps  of  Engineers  (USAGE)  arc : 

1.  MG  John  F.  Sobke.  Deputy  Chief  of 
Engineers,  Office  of  the  Chief  of 
Engineers 

2.  Mr.  John  F.  Wallace,  Director. 
Resource  Management,  USAGE 

3.  MGAlbert  J.  Genetti,Ir.. 
Commanding  General.  U.S.  Army 
Engineer  Division 

4.  Mr.  Walter  E.  Boge.  Director.  USAGE 
U.S.  Army  Topographic  Engineering 
Center 

5.  Mr.  C.  Gary  Jones.  Chief. 
Environmental  Restoration  Division. 
USAGE  Directorate  Of  Military 
Programs 

j6.  Mr.  Paul  D.  Barber,  Chief,  Engineering 
Division,  USAGE  Directorate  of  Civil 
Works 


33964 


7.  BG  Miltor 

General, 
-  Division, 


Hunter,  Commanding 
ited  States  Army  Engineer 
$outh  Pacific 


Ln 


8.  Mr.  Kisuk 
Engineerii^g 
Division 


Cheung,  Director  of 
USAGE  Pacific  Ocean 


on  I 


Webstfer  J.  Hill,  Jr..  Director  of 
Operations,  USAGE 
issippi  Valley  Division 

es  R.  Schroer,  Chief, 
Division.  USAGE 
of  Military  Programs 

E.  Velehradsky,  Director  of 
JSACE  North  Pacific 


9.  Mr. 
Construct 
Lower  Mi 

10.  Mr.  Char 
Construct  ipn 
Directorat 


11.  Mr.  John 
Planning 
Division 

12.  Mr.  Willkm  E.  Roper,  Ph.D.. 
Assistant :  )irector  for  Research  & 
Developm  jnt  (Civil  Works  Programs), 
USAGE  Di  rectorate  of  Research  & 
Developm  >nt 


smle 


The  me 
Review  Boai  i 
Army.  Offic( 
are: 


1.  MG 

Deputy 

Dental 

General 


Z.-MGRonalP 
Walter 


Rei  d 


3.  Mr.  Rober 
Director, 
Therapi 
Institute 


.  BG  Nancy 
Personnel 


7.  Mr.  Fatho 
Chairman 


H.  Ms.  Flora 
Associate 
Advancec 
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DEPARTMENT  OF  ENERGY 


rs  of  the  Performance 
for  the  United  States 
of  The  Surgeon  General 


Thomfes  R.  Tern  pel.  Acting 

:eon  General,  and  Chief. 
.  Office  of  the  Surgeon 


Strg 


Coips 


H.  Blanck,  Commander, 
Army  Medical  Center 

R.  Engle,  Ph.D..  Deputy 
I  livision  of  Experimental 
euics,  Walter  Reed  Army 
Research 


o 


R.  Adams,  AN,  Director  of 
Chief,  Army  Nurse  Corps. 

and  Assistant  Surgeon  General,  Office 
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Department  of  Hepatic  Pathology, 
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Exercise  I  hysiology  Division,  U.S. 
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Financial  Assistance  Award: 
International  Electronic  Technology, 
Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-94CE15523  to  International 
Electronic  Technology  Corporation.  The 
proposed  grant  will  provide  funding  in 
the  estimated  amount  of  $99,477  by  the 
Department  of  Energy  for  the  purpose  of 
saving  energy  through  development  of  a 
power  factor  correction  system  by 
means  of  continuous  modulation. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by 
International  Electronic  Technology 
Corporation  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  the  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current  or  planned  solicitation. 
The  applicant.  International  Electronic 
Technology  Corporation,  has  been 
designated  to  perform  the  development 
and  commercialization  work  by  the 
current  owner  of  this  patented 
technology.  The  skills  of  its  highly 
experienced  electrical  engineering  - 
professionals  and  its  engineering 
facilities  will  be  used  in  the  project 
work.  The  invention  is  a  solution  to 
problems  of  power  line  disruption 
caused  by  inductive  loads.  It  will  save 
energy  because  reliable  and  inexpensive 
power  factor ,  orrection  device 
availability  vv;;l  encourage  more  use  of 
power  factor  correction  systems.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because  . 
the  funding  program,  the  Energy  Related 
Invention  Program  (ERIP),  has  been 
structured- since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rose  Mason, 
HR-531.23,  1000  Independence  Ave., 
S.W..  Washington,  D.C.  20585. 


The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  date  of 
award. 


Issued  in  Washington,  D.C.  on  July  21. 
1994. 
Richard  G.  Lewis, 

Contracting  Officer.  Office  of  Placement  and 

Administration. 

IFR  Doc.  94-18671  Filed  7-29-94:  8:45  am) 
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Morgantown  Energy  Technology 
Center,  Financial  Assistance  Award; 
(Award  of  Grant) 

AGENCY:  U.S.  Department  of  Energy 

(DOE).  Morgantown  Energy  Technology 

Center. 

ACTION:  Notice  of  noncompetitive 

Financial  Assistance  Award'. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.7(b)(2){i) 
Criteria  (B),  the  DOE,  Morgantown 
Energy  Technology  Center  for  the 
Metairie  Site  Office,  announces  that  it 
intends  to  make  a  Non-Competitive 
Financial  Assistance  (Grant)  Award  to 
the  Interstate  Oil  and  Gas  Compact 
Commission  for  work  entitled 
"Environmental  Compliance  for  Natural 
Gas  and  Oil  Exploration  and 
Production,"  at  an  estimated  cost  of 
$450,000  for  a  36  month  project  period.   ' 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Denise  Riggi,  1-07  U.S.  Department  of  • 
Energy  Morgantown  Energy  Technology 
Center  P.O.  Box  880  Morgantown,  West 
Virginia  26507-0880  Telephone:  (304) 
291-4241  Procurement  Request  No.  21- 
94MC31150.000 

SUPPLEMENTARY  INFORMATION:  The 
purpo.se  of  the  grant  is  to  provide 
financial  assistance  to  the  Interstate  Oil 
and  Gas  Compact  Commission  (lOGCC), 
which  has  initiated  a  project  irr'-i'lving 
the  prorhot.ion  of  dialogue  and  b:;iiding 
of  partnerships  among  the  natural  gas 
and  oil  industry,  the  States,  and  other 
interested  parties,  to  address 
environmental  issues  constraining 
domestic  natural  gas  and  oil  resource 
recovery,  through  a  series  of  meetings  of 
lOGCC  committees  and  organizations. 
These  committees  include  the 
Appalachian  and  Illinois  Basin 
Directors,  the  NORM  Committee,  and 
the  Drilling  and  Production  Database 
Standardization  Committee.  This  project 
also  involves  the  lOGCC,  working 
through  its  committees  and 
organizations,  to  transfer  regulatory 
compliance  information  and 
•environmental  research  results  through 
a  series  of  up  to  10  regional  workshops 
on  naturally  occurring  radioactive 
materials  (NORM)  and  other  topics 
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related  to  "Environmental  Compliance 
for  Natural  Gas  and  Oil  Exploration  and 
Production."  The  primary  objective  of 
the  workshops  Is  to  train  and  motivate 
applicable  independent  and  major 
natural  gas  and  oil  operating  company 
personnel  and  state  regulatory 
personnel  to  more  effectively  comply 
with  and  understand  State  and  Federal 
environmental  regulations  and  apply 
available  mitigation  technologies  for 
natural  gas  and  oil  exploration  and 
production  operations.  The  workshops 
provide  practical  training  focusing  on 
'  the  methodology  for  environmental 
compliance  for  natural  gas  and  oil 
exploration  and  production  operations. 
Specific  topics  may  include:  Federal 
Environmental  Laws  and  Regulations. 
State  Environmental  Laws  and  Regional 
Environmental  Concerns,  Waste 
Management  Planning  (brief  summary 
of  API/GRI/DOE  Developing  Area- 
Specific  Waste  Management  Plans  for 
Exploration  and  Production 
Operations).  Waste  Minimization  and 
Pollution  Prevention,  Oil  Spill 
Prevention  Control  and 
Countermeasures.  Well  Abandonment 
and  Plugging,  Underground  Injection 
Control,  Wastewater  Discharge 
Regulations  and  National  Pollution 
Discharge  Elimination  System  (NPDES) 
Permitting.  Groundwater  Protection 
Policies,  Wetlands  Regulations  and 
Section  404  Permitting,  Naturally 
Occurring  Radioactive  Materials 
(NORM)  in  Natural  Gas  and  Oil 
Production,  Environmental  Audits  and 
Liability  Issues,  H2S  Safety  Concerns, 
Stormwater  Runoff,  and  other  regulatory 
compliance  topics.  The  lOGCC  and  its 
contractors  will  be  responsible  for  all 
course  preparation,  course  instruction, 
preparation  of  all  course  materials, 
training  room  verification,  delivery  of 
training  materials,  registration, 
administration  of  all  hotel 
arrangements,  scheduling,  promotional 
mailings,  preparation,  printing,  and 
assembly  and  shipment  of  course 
materials.  These  workshops  are 
currently  planned  in  cities  across  the 
United  States  over  a  36-month  period 
and  would  be  based  on  NORM  training 
arid  other  materials  already  developed 
by  the  lOGCC,  Federal  and  State 
environmental  laws  and  regulations, 
J*  merican  Petroleum  Institute 
documents,  and  other  m.aterials. 
Through  these  materials,  a 
determination  can  be  made  which 
de.scribes  the  best  way  to  plan  for 
environmental  compliance 
responsibilities  for  natural  gas  and  oil 
exploration  and  production  operations. 


Issued  in  Washington,  D.  C,  July  22. 1994. 
Louie  L.  Calaway, 

Director.  Acquisition  and  Assistance  Division. 
Morgantown  Energy  Technology  Center. 
IFR  Doc.  94-18672  Filed  7-2&-94;  8:45  am) 
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Chicago  Operations  Office; 
Acceptance  of  an  Unsolicited 
Application;  National  Association  of 
Regulatory  Utility  Commissioners 
(NARUC) 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Acceptance  of  an 
Unsolicited  Application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  DOE  Chicago  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rule.  10  CFR 
600.14(0,  it  intends  to  award  a  grant  to 
the  NARUC  based  on  the  acceptance  of 
an  unsolicited  application.  The 
objective  of  the  proposed  grant  is  to 
provide  financial  support  to  conduct 
workshops  which  will  provide  a  forum 
for  interested  parties  to  present  ideas 
and  discuss  issues  confronting  the 
changing  electric  utility  industry. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Brandon,  PO-30,  U.S. 
Department  of  Energy,  1000 
Independent  Avenue  SW..  Washington, 
DC  20585.  (202)  586-8426. 
SUPPLEMENTARY  INFORMATION:  These 
workshopis  will  provide  a  forum  for 
public  utility  commissioners,  as  well  as 
representatives  of  utilities  and  other 
generators  of  electricity,  consumers, 
environmentalists,  state  regulators. 
DOE,  and  other  industry  experts  to 
discuss,  evaluate,  and  develop  methods 
to  address  important  issues  relating  to 
the  Energy  Policy  Act  (EPACT). 
particularly  Title  7,  Subtitle  B.  The 
format  for  these  workshops  will 
emphasize  the  use  of  panels  to  address 
specific  topics  and  will  include 
nationally  recognized  experts  from  state 
and  federal  government,  industry 
representatives,  and  consultants.  This 
application  is  meritorious  based  on  the 
general  evaluation  that  these  workshops 
will  develop  complementary  policies 
that  will  coordinate  and  render  coherent 
federal  and  state  regulations  of 
transmission  services  provided  by  the 
electric  utility  industry.  The  NARUC  is 
a  non-profit  organization  and  is  the  only 
national  association  for  state  regulators. 
It  has  been  the  only  entity  to  officially 
serve  and  represent  the  interests  of 
public  utility  regulation  via  educational, 
research,  and  advocacy  programs 
directed  and  coordinated  by  its 
membership.  The  NARUC  is  made  up  of 
governmental  bodies  of  the  fifty  states. 


District  of  Columbia.  Puerto  Rico  and 
the  Virgin  Islands  and  its  mission  is  to 
serve  consumer  interest  by  seeking  to 
improve  the  quahty  and  effectiveness  of 
public  utility  regulation  in  America. 
This  application  represents  a  unique 
approach  and  does  not  duplicate  or 
resemble  the  substance  of  a  recent, 
current,  or  planned  solicitation,  and 
DOE  has  determined  that  a  competitive 
solicitation  would  be  inappropriate. 
DOE  plans  to  provide  funding  in  the 
amount  of  $250,000.00  for  this  twenty- 
four  month  project  which  is  expected  to 
begin  in  September  1994. 

Issued  in  Chicago.  Illinois  on  |uly  1. 1994. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Resources  and 
Administration. 

IFR  Doc.  94-18570  Filed  7-29-94:  8:45  ami 
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DOE  Request  for  an  Additional  45  Days 
to  Respond  to  Defense  Nuclear 
Facilities  Safer/  Board 
Recommendation  94-1,  Improved 
Schedule  for  Remediation  In  the 
Defense  Nuclear  Complex 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 


SUMMARY:  Section  315(b)  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
U.S.C.  2286d(b)  requires  the  Department 
of  Energy  to  publish  its  response  to 
Defense  Nuclear  Facility  Safety  Board 
recommendations  for  notice  and  public 
comment.  The  Defense  Nuclear  Facility 
Safety  Board  published 
Recommendation  94-1,  conc-erning  an 
improved  schedule  for  remediation  in 
the  defense  nuclear  facilities  complex, 
in  the  Federal  Register  on  June  3,  1994 
(59  FR  28848).  The  Department  of 
Energy  (DOE)  hereby  publishes  notice  of 
a  request  for  45-days  additional  time  to 
respond  to  Recommendation  94-1  as 
allowed  by  the  statute  cited  above. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
request  are  due  on  or  before  August  31. 
1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facility  Safety  Board,  625  Indiana 
Avenue  NW.,'Suite  700,  Washington, 
D.C.  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  P.  Crumbly,  As.sistant  Secretary 
for  Environmental  Restoration  and 
Waste  Management.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 
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shington,  DC.,  on  July  14. 
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Federal  Eneijgy  Regulatory 
Commission 

[Docket  No.  C  >94-641-000] 

Columbia  G<  s  Transmission  Corp. 
Notice  of  Int  snt  To  Prepare  an 
Envifonmen'  al  Assessment  for  the 
Proposed  1994  Line  A-5  Replacement 
Project  and  pequest  for  Comments  on 
Environmental  Issues 
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unnamed  tributary  to  Crocker  Creek  in 
Broome  County,  New  York  because  the 
pipeline  is  exposed;  and 

•  hydrcstatically  test  0.60  mile  of 
existing  Line  A-5  under  Interstate  81, 
the  Chenango  River,  Chenango  Street, 
and  State  Route  7  in  Broome  County, 
New  York;  and 

•  replace  two  existing  above  ground 
valves  and  one  below  ground  valve  at 
milepost  2.48. 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.' 

Land  Requirements  for  Construction 

The  proposed  replacement  pipeline 
would  be  built  within  or  adjacent  to 
existing  pipeline  right-of-way.  For  a 
portion  of  the  project  the  pipeline 
would  be  offset  between  10  to  50  feet 
and  would  be  in  the  same  location  as 
the  original  pipeline  for  the  remainder 
of  the  project.  Typically,  Columbia 
would  use  a  50-foot-wide  construction 
right-of-way,  part  of  which  would 
overlap  existing  right-of-way,  and  it 
would  use  a  50-foot-wide  permanent 
right-of-way.  Columbia  would  require 
some  temporary  right-of-way  clearing  in 
certain  areas. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analy.sis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  ns  a  result  of  the 
construction  .ind  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  land  use 

•  cultural  resources 


•The  appendices  referenced  in  this  notice  are  not 
t>cing  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
Branch.  Room  3104.  941  North  Capitol  .Street.  N.E.. 
Washington.  DC.  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


•  hazardous  waste  . 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  li.st  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
i.ssues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  Keep  in  mind  that  this  is  a 
preliminary  list;  the  list  of  issues  will  be 
added  to,  subtracted  from,  or  changed 
based  on  your  comments  and  our  own 
analysis.  Issues  are: 

•  The  replacement  pipeline  would 
cross  within  50  feet  of  12  residences  and 
2  businesses. 

•  The  pipeline  would  cross  six 
perennial  streams  and  nine  wetlands. 

•  The  pipeline  may  cross  or  be  near 
archeological  sites. 

Public  Participation 

You  can  make  a  difference  by  .sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposal,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  iinpact.  The  more, 
specific  your  comments,  the  more  u.seful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC.  20426; 

•  Reference  Docket  No.  CP94-641- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
John  Wisniewski,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street..  NE.  Room 
7312,  Washington,  D.C.  20426;  and 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  August  10. 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Wisniewski  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  fiUngs  to  all  other  parties.  If  you 
want  to  become.an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2.  You  do 
not  need  intervenor  status  to  have  your 
scoping  comments  considered. 

Additional  information  about  the 
propo.sed  project  is  available  from  Mr. 
John  Wisniewski.  EA  Project  Manager, 
at (202) 208-1073. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-18639  Filed  7-29-94;  8:45  ami 

BILLING  CODE  6717-01-P 

A 

(Project  No.  11373-000] 

SOCAL  Er>ergy  Limited  Partnership; 
Intent  To  Pre(}are  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report,  Conduct 
Public  Scoping  Meetings  and  Site  Visit, 
and  Request  Additional  Scientific 
Studies 

July  26,  1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  and  the  City  of  San 
Diego  (City)  have  received  a  proposal  to 
construct  the  proposed  Boulder  Valley 
Pumped  Storage  Project,  FERC  No. 
11373-000.  City  DEP  No.  93-0684.  The 
project  would  utilize  the  San  Vicente 
Reservoir  located  in  San  Diego  County, 
California,  about  30  miles  northeast  of 
downtown  San  Diego. 

The  FERC  staff  has  determined  that 
licensing  this  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA). 

The  City  is  the  state  lead  agency 
charged  under  the  California 
Environmental  Quality  Act  (CEQA)  with 


the  responsibility  for  preparation  on  an 
Environmental  Impact  Report  (EIR).  The 
City  will  be  a  cooperating  agency  in 
preparing  the  EIS.  The  City  will  fulfill 
their  CEQA  responsibilities'in  part  by 
participating  actively  in  the  scheduled 
scoping  meetings  and  in  the  preparation 
ofa  jointEIS/EIR. 

All  agencies,  organizations,  and 
members  of  the  public  electing  to 
exercise  their  right  to  comment  on  the 
scope  and  content  of  the  EIS/EIR  under 
NEPA  and  CEQA  guidelines  should 
participate  directly  in  the  joint  EIS/EIR 
process  conducted  by  FERC  and  the  City 
as  the  lead  agencies  under  NEPA  and 
CEQA.  respectively. 

The  review  process  being  utilized  for 
the  Boulder  Valley  Pumped  Storage 
Project  will  initiate  environmental 
compliance  under  NEPA  and  CEQA 
Concurrently  with  the  preparation  of  the 
license  application.  Under  the 
Integrated  Environmental  Compliance 
process,  scoping  and  draft  EIS/EIR 
preparation  will  occur  prior  to  the  filing 
of  the  final  license  application  with 
FERC.  Participation  by  interested 
agencies  and  members  of  the  public  in 
the  early  initiation  of  the  NEPA/CEQA 
process  is  essential  because  this  process 
will  not  be  repeated  upon  the  filing  of 
the  final  license  application. 

The  EIS/EIR  will  objectively  consider 
both  site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  an  economic,  financial,  and 
engineering  analysis.  A  draft  EIS/EIR 
will  be  circulated  for  review  and 
comment  by  all  interested  parties,  and 
FERC  and  the  City  will  hold  a  public 
meeting  on  the  draft  EIS/EIR.  All 
comments  filed  on  the  draft  EIS/EIR  will 
be  analyzed  by  the  staffs  and  considered 
in  a  final  EIS/EIR.  The  staffs' 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
by  the  Commission  in  reaching  its  final 
licensing  decision  and  for  the 
consideration  by  the  City  Council  in 
reaching  its  certification  dei  ision  under 
CEQA. 

Scoping  Meetings 

FERC  and  the  City  will  conduct  two 
scoping  meetings  on  August  22  and  23. 
1994.  These  meetings  are  scheduled  as 
follows: 

August  22. 1994.  7:00  pm.  City  of 
Poway.  Council  Chamber,  13325  Civic 
Center  Drive.  Poway.  California 

August  23. 1994. 10:00  am.  City  of  San 
Diego.  Water  Utilities  Department, 
5540  Kiowa  Drive,  La  Mesa.  California 
The  morning  meeting  is  oriented 

towards  the  resource  agencies  and  the 

evening  meeting  towards  the  public; 


however,  you  may  attend  either 
meeting.  We'll  treat  written  and  verbal 
responses  equally. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  comment  on 
the  scope  of  the  proposed  EIS/EIR. 
Scoping  will  help  ensure  that  a  full 
range  of  issues  related  to  this  proposal 
are  addressed  in  the  EIS/EIR.  and  also 
will  identify  significant  or  potentially 
significant  impacts  that  may  result  from 
the  proposed  project. 

To  help  focus  discussions  at  the 
meetings,  a  preliminary  scoping 
document  (Scoping  Document  I) 
outlining  subject  areas  to  be  addressed 
in  the  EIS/EIR  will  be  mailed  to 
agencies  and  interested  individuals  on 
the  FERC  and  City  mailing  lists.  Copies 
of  Scoping  Document  I  will  also  be 
available  at  the  scoping  meetings. 

Objectives — At  the  scoping  meetings, 
the  FERC  staff  will:  (1)  identify 
preliminary  environmental  issues 
related  to  the  proposed  project;  (2) 
identify  preliminary  resource  issues  that 
are  not  important  and  do  not  require 
detailed  analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EIS; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS,  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs'  preliminair  views. 

Procedures — The  meetings  will  be 
recorded  by  a  court  reporter  and  all 
statements  (oral  and  wTitten)  thereby 
become  a  part  of  the  formal  record  of  the 
Commission  proceedings  for  the 
Boulder  Valley  Project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  clearly  identify 
themselves  for  the  record.  Responsible 
agencies  are  requested  to  include  their 
statutory  responsibilities  in  connection 
with  this  project  when  responding. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
i.ssues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  D.C.  20426,  and  the 
City  of  San  Diego,  Development 
Services  Department,  1222  First 
Avenue,  5th  Floor,  San  Diego. 
California.  92107  until  September  23, 
1994. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Boulder  Valley  Pumped 
Storage  ProjtH:t,  FERC  Project  No. 
11373-000,  DEP  No.  93-0684. 
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Additional  S<  ientific  Study  Requests 

In  accordar  ce  with  section  4.32(b)(7) 
of  the  Commi  ssion's  regulations,  if  any 
resource  agency.  SHPO,  Indian  Tribe,  or 
person  believ  is  that  an  additional 
scientific  stu<  y  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  completi  ( analysis  of  this  project  on 
its  merits,  the  y  must  file  a  request  for 
the  study  wit  i  the  Commission,  together 
with  justified  ion  for  such  request,  not 
later  than  September  23. 1994.  and  serve 
a  copy  of  the  "equest  on  the  potential 
applicant.  Th  s  substitutes  for  the 
request  for  additional  scientific  studies 
made  at  the  time  of  tendering  for  filing 
of  an  applical  ion  under  the  traditional 
licensing  pro<  «ss. 

For  further  information  on  this 
process,  pleaj  e  contact  Alan  Mitchnick. 
FERC,  (202)  2 19-2826,  or  Cathy  Cibit, 
City  of  San  D  ego  (619)  236-6267. 
Lois  D.  Casheil 
Secretary. 
|FR  Doc.  94-1*06  Filed  7-29-94;  HAS  ami 

BILUNO  CODE  (ri  T-Oi-P 


July  26. 1994. 
On  June  2 
(CMEX)  subn 


[Docket  No.  EF  94-1328-000] 

CMEX  Energ  r,  Inc.;  Issuance  of  Order 


1994.  CMEX  Energy.  Inc. 

itted  for  filing  a  rate 
schedule  under  which  CMEX  will 
engage  in  wh  )lesale  electric  power  and 
energy  transa  ;tions  as  a  marketer. 
CMEX  also  re  quested  waiVer  of  various 
Commission  legulations.  In  particular. 
CMEX  reques  ted  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  uture  issuances  of 
securities  ant  assumptions  of  liability 
by  CMEX. 

On  July  12J1994.  pursuant  to 
delegated  aut  lority.  the  Director, 
Division  of  A  iplications.  Office  of 
Electric  Powe  r  Regulation,  granted 


requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CMEX  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  CMEX  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  CMEX's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
11, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-18640  Filed  7-29-94;  8:45  am) 

BH.UNG  CODE  6717-01-M 

(Docket  No.  CP94-647-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Request  Under  Blanket  Authorization 

July  26. 1994. 

Take  notice  that  on  July  7,  1994,  K  N 
Interstate  Gas  Transmission  Co.  (K  N 
Interstate),  P.O.  Box  281304,  Lakewood, 
Colorado  80228-8304.  filed  in  Docket 
No.  CP94-647-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  two  delivery  taps  and 
appurtenant  facilities  under  K  N 
Interstate's  blanket  certificate  issued  in 
Docket  No.  CP83-140-000,  et  al.. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

K  N  Interstate  proposes  to  construct 
and  operate  two  new  delivery  points  to 
facilitate  the  additional  delivery  of 
natural  gas  to  K  N  Energy.  Inc.  (KN),  an 
existing  local  distribution  company 
customer,  as  shown  below.  It  is  stated 
that  the  proposed  taps  would  be  added 
as  delivery  points  under  an  existing 
transportation  agreement  between  K  N 
Interstate  and  KN.  and  the  related 
volumes  of  gas  would  be  within  the 
current  maximum  daily  transportation 
quantity  set  forth  in  the  agreement. 

(1)  It  is  stated  that  one  delivery  point 
would  be  located  in  SVV/4.  Section  15. 
Township  24  North.  Range  61  West,  in 
Goshen  County.  Wyoming,  to  serve  a 
commercial  customer.  K  N  Interstate 
estimates  that  the  quantities  of  gas  to  be 
delivered  through  this  point  would  be 
approximately  1.600  Mcf  on  a  peak  day 
and  300.000  Mcf  annually,  and  the  cost 
of  the  tap  and  value  would  be  $25,000. 

(2)  It  is  stated. that  one  delivery  point 
would  be  located  in  SVV/4.  Section  32. 
Township  7  North.  Range  6  West,  in 
Clay  County.  Nebraska,  to  serve  a  grain 
dryer  customer.  K  N  Interstate  estimates 
that  the  quantities  of  gas  to  be  delivered 
through  this  point  would  be 
approximately  72  Mcf  on  a  peak  day 
and  655  Mcf  annually,  and  the  cost  of    . 
the  tap  and  value  would  be  $1,150. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authori^tion  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell. 
Secretary. 
IFR  Doc.  94-18607  Filed  7-29-94;  8:45  ami 

BILLING  CODE  CTIT-OI-M 

(Docket  No.  RP94-234-001] 

Transwestem  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  26.  1994. 

Take  notice  that  on  July  21,  1994, 
Transwestem  Pipeline  Company 
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(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
June  6, 1994. 

.Substitute  Isl  Revised  Sheet  No.  95. 

On  May  5. 1994.  Transwestem  filed 
tariff  sheets  containing  changes  to  its 
tariff  based  upon  one  year  of  experience 
under  its  Order  636  restmcturing  filing. 
On  June  3, 1994,  the  Commission  issued 
an  order  accepting  the  tariff  sheets  to  be 
effective  June  6, 1994,  subject  to 
Transwestem  correcting  a  typographical 
error  in  the  net  present  value  formula  in 
the  electronically  filed  version  of  1st 
Revised  Sheet  No.  95.  On  June  20.  1994. 
Transwestem  submitted  a  revised 
electronic  version  of  such  tariff  sheet  in 
accordance  with  the  June  6  Order. 
However,  such  tariff  sheet  was  not  " 
submitted  in  the  context  of  a  formal 
filing.  Therefore,  Transwestem  is 
submitting  Substitute  1st  Revised  Sheet 
No.  95  as  requested  by  the  Commission, 
but  notes  that  the  typographical  error 
only  appeared  on  the  electronic  version 
and  did  not  appear  on  the  previously 
filed  1st  Revised  Sheet  No.  95. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
Customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  D.C..  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure. 

All  such  protests  should  be  filed  on 
or  before  August  2, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  t'ut  will  not  serve  to  make 
protestaiits  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-18608  File.d  7-29-94;  8:45  ami 
BILLING  COOE  6717-01-M 


[Docket  No.  RP94-157-003] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

July  26, 1994. 

Take  notice  that  on  July  22. 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  propo.sed 


tariff  sheets,  to  be  effective  April  1, 
1994: 

Second  Substitute  Fourth  Revised  Sheet 
No.  25 

Second  Substitute  Fourth  Re\'iscd  Sheet 
No.  26 

Second  Substitute  Fourth  Revised  Sheet 
No.  27 

Second  Substitute  Fourth  Revised  Sheet 
No.  28 

Columbia  states  that  it  is  tendering 
this  filing  in  accordance  with  its  reply 
comments  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  July  1. 1994,  in  the  instant  docket. 
The  filing  revises  Columbia's 
Transportation  Cost  Recovery 
Adjustment  (TCRA)  rates  to  incorporate 
a  projection  of  revenue  credits  for 
capacity  released  and  assigned  on 
upstream  pipelines. 

Columbia  requests  that  the 
Commission  treat  this  filing  as  a 
compliance  filing  and  that  it  grant  such 
waivers  as  may  be  necessarj'  to  accept 
the  lower  revised  rates  to  be  effective 
April  1,1994. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers,  interested  state 
commissions  and  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  2, 1994. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  Columbia's 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-18609  Filed  7-29-94;  8:45  ami 
BILLING  COOE  6717-01-M 


[Docket  No.  RP94-120-006J 

Koch  Gateway  Pipeline  Company; 
Notice  To  Move  Tariff  Sheets  Into 
Effect 

July  26. 1994. 

take  notice  that  on  July  22,  1994. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  filed  in  accordance  with 
Section  154.67(a)  of  the  Commission's 
Rules  and  Regulations,  18  CFR 
154.67(a),  to  move  into  effect  the  tariff 
sheets  listed  in  Appendix  A  to  be 
effective  August  1,  1994. 


On  January  31,  1994,  Koch  Gateway 
filed  revised  tariff  sheets  pursuant  to 
section  4  of  the  Natural  Gas  Act, 
proposing  changes  to  its  existing  rates 
and  terms  and  conditions  for 
transportation  and  storage  services. 
Koch  Gateway  proposed  generally  an 
effective  date  of  March  1, 1994. 

On  March  2,  1994.  the  Conrimission 
accepted  certain  tariff  sheets,  rejected 
one  tariff  sheet  and  suspended  the 
remainder  of  the  tariff  sheets,  subject  to 
refund  and  conditions,  to  become 
effective  August  3, 1994.  Koch  Gateway 
Pipeline  Company,  66  FERC  61.279 
(1994).  The  Commission  also 
established  a  hearing  concerning  the 
lawfulness  of  Koch  Gateway's  rates.  On 
N/Iay  2,  1994,  the  Commission  granted 
Koch  Gateway's  request  to  shorten  the 
suspension  period  to  August  1. 1994. 
Koch  Gateway  Pipeline  Company.  67 
FERC  61.128  (1994). 

As  part  of  Appendix  A,  Koch  Gateway 
is  filing  Substitute  First  Revised  Sheet 
No.  1706.  This  sheet  was  apparently 
forgotten  from  Appendix  A  of  the  March 
2,  1994.  suspension  order,  so  Koch 
Gateway  hereby  requests  clarification 
that  this  sheet  was  approved,  subject  to 
refund.  In  addition,  as  part  of  Appendix 
A,  Koch  Gateway  is  filing  Second 
Revised  Sheet  No.  503  to  refieci  section 
numbering  changes.  Koch  Gateway  is 
also  filing  First  Revised  Sheet  Nos.  4900 
and  5000  and  Second  Substitute  First 
Revised  Sheet  No.  5200  to  reflect  the 
deletion  of  one  of  the  listed  telecopy 
numbers. 

Koch  Gateway  also  stales  that  this 
filing  is  being  mailed  to  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance 
with  §385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  August  2, 1994. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  ser\e  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 

Appendix  A 

(To  be  eff(K;tive 

Substitute  First 
Substitute  First 
Substitute  First 
Substitute  First 
Substitute  First 
Second  Revised 


August  1.1994) 

Revised  Sheet  No.  400 
Revised  Sheet  No.  402 
Revised  Sheet  No.  403 
Revised  Sheet  No.  501 
Revised  Sheet  No.  502 
ShiHit  No.  50.11 


38970 


irst 


Sec  )nd 

irsi 


irst 
irst 


irst 


Substitute  Fi 
Substitute  Firs  t 
Substitute  Fi 
Substitute  Firs  t 
Substitute 
Substitute  Fi 
Substitute  Firs  t 
Substitute  Firs  t 
Substitute  First 
Substitute  F 
Substitute  Ori| 
Substitute  Firs  i 
Substitute  Firs  t 
Substitute  Firs  t 
Substitute  Firs  t 
Substitute  Fin  t 
Substitute  Fin  t 
Substitute  Fi 
Substitute  Firs  t 
Substitute  Firs  t 
Substitute  Fi 
Substitute  Fi 
Subsiitute  Firs  t 
Substitute  Fin  t 
Substitute  Fin  t 
Substitute  Fi 
Substitute  F: 
Substitute  Fin  t 
Substitute  Firs  t 
Second  Subsl 

19064 
Substitute  Fi 
Substitute  Fin  t 
Substitute  Fin  t 
Substitute  Fin  t 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute  Fir  t 
Substitute  Ori 
Substitute  Fin  t 
Substitute  Fi; 
Substitute  Fi: 
Substitute  Fir: 
Substitute  Fin  t 
Substitute  Fin  t 
Substitute  Fin  t 
Substitute  Fir  I 
Substitute  Fi 
First  Revised 
First  Revised 
Second  Subst 

52004 


Re\ised  Sheet  No.  504 
Revised  Sheet  No.  807 
Revised  Sheet  No.  808 
Revised  Sheet  No.  1002 

Revised  Sheet  No.  11042 
Revised  Sheet  No.  1305 
Revised  Sheet  No.  1306 
Revised  Sheet  No.  1307 
Revised  Sheet  No.  1308 
Revised  Sheet  No.  1309 
inal  Sheet  No.  1310 
Revised  Sheet  No.  1401 
Revised  Sheet  No.  1409 
Revised  Sheet  No.  1501 
Revised  Sheet  No.  1502 
Revised  Sheet  No. 
Revised  Sheet  No. 
Revised  Sheet  No. 
Revised  Sheet  No. 
Revised  Sheet  No. 
Revised  Sheet  No.  1804 
Revised  Sheet  No.  1805 
Revised  Sheet  No.  1806 
Revised  Sheet  No.  1807 
Revised  Sheet  No.  1808 
Revised  Sheet  No.  1809 
Revised  Sheet  No.  1810 
Revised  Sheet  No.  18U 
Revised  Sheet  No.  1813 
ilufe  First  Revised  Sheet  No. 


int 

int 


int 


Morgantowr 
Center,  Financial 
(Solicitation 


Tie 


SUMMARY: 

Energy  is  an^iouncing 

solicitation 

<J4MC31173 

proposals  fo 


Federal  Register  /  Vol.  59.  No.  146  /  Monday.  August  1,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  146  A  Monday,  August  1.  1994  /  Notices 


38971 


1700 
1706 
1801 
1802 
1803 


int 


Sec  )nd 
Secmd 
Seond 
Seond 
Seond 
Seond 
Seond 


Revised  Sheet  No.  1907 
Revised  Sheet  No.  1908 
Revised  Sheet  No.  1909 
Revised  Sheet  No.  2001 
Revised  Sheet  No.  27004 
Revised  Sheet  No.  2701 
Revised  Sheet  No.  2702 
Revised  Sheet  No.  2703 
Revised  Sheet  No.  2704 
Revised  Sheet  No.  2705 
Revised  Sheet  No.  2706 
Revised  Sheet  No.  2707 
inal  Sheet  No.  2708 
Revised  Sheet  No.  3600 
Revised  Sheet  No.  3608 
Revised  Sheet  No.  4100 
Revised  Sheet  No.  4200 
Revised  Sheet  No.  4300 
Revised  Sheet  No.  4400 
Revised  Sheet  No.  4401 
Revised  Sheet  No.  4508 
Revised  Sheet  No.  4501 
!  heel  No.  4900 
i  heet  No.  5000 
i  ute  First  Revised  Sheet  No. 


|FR  Doc.  94-1  1610  Filed  7-29-94;  8:45  am) 
BILLING  COD€  CI  17-01-M 


Energy  Technology 

Assistance  Award; 
Announcement) 


Department  of  Energy 
iitovvn  Energy  Technology 


AGENCY:  U.S 

(DOE).  Morg 

Center. 

ACTION:  Soliditation  available  notice 


U.S.  Department  of 

its  intent  to  issue 

mber  DE-SC21- 
for  cooperative  agreement 
work  entitled  "Industrial 


I  u 


Advanced  Turbine  Systems  (ATS) 
Development  and  Demonstration." 
Authority  for  tfiis  action  is  the  DOE 
Organization  Act,  Public  Law  95-91, 
and  the  DOE  Financial  Assistance 
Regulations  10  CFR  600.  Multiple 
cooperative  agreement  awards  are 
anticipated  and  will  consist  of  a  3-phase 
effort  having  a  total  estimated  period  of 
performance  of  sixty  (60)  months.  A 
determination  will  be  made  whether  or 
not  to  continue  funding  during 
subsequent  phases  based  upon 
successful  accomplishments, 
completion  of  objectives,  and  available 
funding.  DOE  plans  to  make  available 
funds  totalling  approximately  S99M 
over  the  project  duration.  For  the 
purposes  of  this  solicitation,  an 
industrial  gas  turbine  shall  comprise 
those  gas  turbines  with  air  inflow  of  the 
compressor  of  15  to  55  kilograms  per 
second  at  International  Standards 
Organization  (ISO)  conditions.  A 
minimum  cost  share  requirement  is  35 
percent  for  the  beginning  phase  and 
shall  increase  to  50  percent  of  cost  share 
by  the  start  of  the  last  phase.  The 
minimum  overall  cost  share  shall  be  41 
percent  of  the  total  estimated  cost  for 
the  completion  of  all  phases.  In 
addition,  the  applicant  must  be  in  the 
business  of  final  assembly,  testing,  and 
marketing  of  complete  gas  turbines. 
DATES:  The  solicitation  will  be  issued  on 
or  about  August  2, 1994,  with  a  proposal 
due  date  60  days  after  issu&nce. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  J.  Harness,  1-07,  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box 
880,  Morgantown,  West  Virginia  26507- 
0880.  Telephone:  (304)  291-4089, 
Procurement  Request  No.  21- 
94MC31173.000 

SUPPLEMENTARY  INFORMATION:  The 
objective  ol  tnis  solicitation  is  to  join 
the  DOE  with  industry  in  research  and 
development  activities  that  will  lead  to 
commercial  implementation  of  ATS. 
The  successful  offeror(s)  will  be  tasked 
with  (1)  developing  the  core  engine  of 
the  ATS  including  design,  manufacture, 
and  testing  of  full-scale  engine 
components;  (2)  developing  integrated 
subsystem  components;  (3)  performing 
system  testing  and  providing 
information  for  permitting;  and  (4) 
construction,  installation,  and  testing  of 
the  full-scale  ATS.  A  separate  Federal 
Register  notice  will  be  issued  for 
solicitation  number  DE-SC21- 
94MC31176  for  research  titled  "Utility 
Advanced  Turbine  Systems  (ATS) 
Technology  Readiness  Testing  and  Pre- 
Commercial  Demonstration".  Only 
written  requests  for  the  solicitation  will 
be  honored.  The  solicitation  package 


will  be  provided  on  electronic  media 

utilizing  Word  Perfect  Version  5.1. 

Letters  requesting  the  solicitation 

should  be  addressed  to  Beverly  J. 

Harness  at  the  address  above  and  must 

identif>-  the  SCAP  number,  DE-SC21- 

94MC31173. 

Randolph  L.  Kesling, 

Acting  Director.  Acquisition  and  Assistance 

Division.  Morgantown  Energy  Technology 

Center. 
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BILLING  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPPTS-62136;  FRL^744-1] 

Advisory  Regarding  Availability  of  an 
Improved  Asbestos  Bulk  Sample 
Analysis  Test  Method;  Supplementary 
Information  on  Bulk  Sample  Collection 
and  Analysis 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  advisory. 

SUMMARY:  This  notice  announces  the 
availability  of  an  improved  asbestos 
bulk  sample  analysis  test  method  for  use 
with  bulk  samples  collected  for 
identification  of  asbestos-containing 
materials  under  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA) 
regulations  and  the  asbestos  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP).  Supplementary 
information  on  the  collection  of  bulk 
samples  and  analysis  of  these  samples 
by  the  improved  method  is  also 
provided.  - 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Previ:ilion 
and  Toxics,  Environmental  Prottition 
Agency,  401  M  St.,  SVV.,  Washington, 
DC  20460,  Telephone:  (202-554-1404). 
TDD:  554-0551. 

SUPPLEMENTARY  INFORMATION:  EPA 
recently  developed  an  improved  test 
method  entitled  "Method  for  the 
Determination  of  Asbestos  in  Bulk 
Building  Materials"  (EPA/600/R-93/ 
116).  Copies  of  the  test  method  are 
available  by  telephoning  the  National 
Technical  Information  Service  (NTIS)  at 
(800)553-6847.  The  NTIS  identifier  for 
the  test  method  is  PB93-218576. 

The  test  method  provides 
clarifications  and  improvements  to  the 
1982  EPA  "Interim  Method  for  the 
Determination  of  Asbestos  in  Bulk 
Insulation  Samples"  (as  found  in  40 
CFR  part  763  Appendix  A  to  Subpart  F). 
Specifically,  use  of  the  improved 


method  can  provide  more  precise 
analytical  results  especially  at  low 
asbestos  concentrations,  enhanced 
analysis  of  floor  tiles  which  may  contain 
thin  asbestos  fibers  below  the  limits  of 
resolution  of  the  polarized  light 
microscope  (PLM),  and  clearer 
instruction  on  the  analysis  of  bulk 
materials,  particularly  where  multiple 
layers  are  present. 

The  1982  method  is  limited  in  that  it 
does  not  provide  guidance  for  analyzing 
materials  (tiat  contain  thin  (<0.25 
micrometers)  asbestos  fibers.  As  a 
consequence,  floor  tiles  which  were 
analyzed  according  to  the  1982  method 
and  for  which  negative  results  were 
reported  may  actually  contain 
undetected  asbestos.  At  this  time  EPA 
does  not  have  data  to  support 
identification  of  other  materials  which 
may  have  thin  fibers. 

The  improved  method  addresses  the 
thin  fiber  limitation  of  the  1982  method 
by  providing  directions  for  using 
transmission  electron  microscopy 
(TEM).  The  test  method  includes 
improved  procedures  for  reducing 
matrices  so  that  fibers  may  be  made 
available  for  microscopic  analysis.  The 
improved  method  also  directs 
laboratories  to  analyze  the  individual 
strata  or  layers  and  report  a  single  result 
for  each  layer.  The  1982  method 
provided  that  the  analytical  result  for  a 
multi-layered  sample  with  discrete 
strata  be  reported  as  one  result  across  all 
layers.  Because  the  1982  method 
allowed  the  result  to  be  reported  as  one 
number,  multi-layered  samples  which 
may  contain  asbestos  in  a  single  layer 
may  have  been  reported  by  laboratories 
as  nonasbestos-containing.  The 
improved  method  directs  laboratories  to 
analyze  and  report  a  resuh  for 
individual  layers.  Thus,  more  than  one 
result  will  be  reported  for  multi-layered 
samples,  and  a  multi-layered  sample 
which  previously  was  determined  to  be 
nonasbestos-containing  may  now  have 
layers  which  will  be  classified  as 
asbestos-containing  based  on  the 
presence  of  asbestos  in  greater  than  1 
percent. 

In  light  of  the  availability  of  the 
improved  method,  EPA  recommends 
that  local  education  agencies  (LEAs)  use 
the  improved  method  in  place  of  the 
1982  procedures  as  found  in  40  CFR 
part  763  Appendix  A  to  Subpart  F.  EPA 
has  made  the  determination  that  the 
improved  method  is  more  capable  of 
producing  accurate  results  than  the 
1982  protocol  and  thus  serves  as  a 
preferred  substitute  method.  Further, 
EPA  recommends  that  LEAs  which  have 
PLM  laboratory  results  indicating  floor 
tiles  to  be  nonasbestos-containing 
(asbestos  present  in  less  than  or  equal  to 


1  percent)  rpconsider  whether  these 
materials  may  have  th^n  a.sbestos  fibers. 
LEAs  should  also  consider  whether 
other  materials  sampled  previously  may 
contain  multiple  layers,  whether  each  of 
these  layers  w  as  analyzed  separately, 
and  whether  results  were  reported 
separately  by  layer.  (Note:  For  purposes 
of  this  analysis,  drywall  or  gypsum 
board  is  considered  a  single-layered 
materiel.)  LEAs  are  encouraged  to 
determine  from  sampling  and  analysis 
records  whether  multi-layered  systems 
were  sampled  and  analyzed  separately. 
(A  system  is  an  integrated  group  of 
building  components  which  form  a  unit, 
i.e.,  a  wall  system  composed  of  a 
browncoat  layer  as  well  as  other  plaster 
layers.)  Although  there  is  no 
modification  of  the  AHERA 
requirements  at  this  time  and  results 
obtained  by  following  the  1982  protocol 
and  the  AHERA  sampling  rules  meet  the 
AHERA  legal  requirements,  it  may  be 
prudent  for  LEAs  to  assume  floor  tiles 
and  multi-layered  materials  with 
previously  negative  results  to  be 
asbestos-containing  or  resample  and 
analyze  them  by  the  1993  EPA  Test 
Method. 

This  approach  should  be  considered 
for  the  following  circumstances:  (1) 
Floor  tiles  which  may  contain  thin 
fibers  and  which  were  analyzed  under 
the  1982  PLM  method  and  found  not  to 
be  asbestos-containing;  and  (2)  materials 
such  as  hard  wall  and  acoustical  plaster, 
stucco  or  other  similar  multi-layered 
materials  or  systems  which  were  not 
analyzed  and  reported  by  layers 
(discrete  strata).  LEAs  are  reminded  that 
they  are  also  required  to  comply  with 
the  asbestos  NESHAP  regulation  when 
disturbing  asbestos-containing  building 
materials.  Although  building  owners/ 
operators  are  not  required  by  the 
asbestos  NESHAP  to  collect  bulk 
samples  of  building  products  prior  to 
disturbance,  they  are  responsible  for 
knowing  whether  asbestos  is  contained 
in  the  building  product.  Often, 
identification  of  asbestos  content  may 
be  obtained  only  by  sampling  and 
analyzing  the  material.  EPA  has 
provided  guidance  on  how  to  sample 
and  interpret  analytical  results  for 
multi-layered  samples  for  the  asbestos 
NESHAP  in  the  Federal  Register  notice 
of  January  5, 1994  (59  FR  542).  Before 
undertaking  activities  which  might 
trigger  asbestos  NESHAP  requirements, 
it  is  recommended  that  LEAs  consider 
resampling  multi-layered  materials 
which  have  been  found  to  be 
nonasbestos-containing  for  AHERA 
purposes  or  assume  them  to  be  asbestos- 
containing  prior  to  disturbance 
according  to  the  guidelines  set  forth  in 


this  current  notice,  in  the  Januar}'  5, 
1994  NESHAP  Federal  Register  notice, 
and  in  the  improved  analytical  m.ethod 
to  avoid  potential  violation  of  the 
asbestos  NESHAP. 

All  previous  positive  results  (asbestos 
present  in  greater  than  1  percent)  are 
acceptable  regardless  of  the  EPA  method 
by  which  they  were  sampled  or 
analyzed.  For  AHERA  and  NESHAP 
purposes,  materials  may  always  be 
assumed  to  be  asbestos-containing  in 
lieu  of  sampling  and  analysis. 

EPA  is  in  the  midst  of  preparing  a 
guidance  bulletin  to  assist  LEAs  in 
implementing  the  recommendations 
discussed  in  this  notice.  The  guidance 
will  be  available  in  summer  1994.  To 
obtain  a  single  copy  of  the  bulletin,  you 
must  send  a  written  request  for  the 
"Asbestos  Sampling  Bulletin"  and  an 
9V2  inch  by  12  inch  self-addressed  and 
stamped  envelope  (at  least  S0.75  in 
postage  applied  to  the  envelope)  to: 
TSCA  Assistance  Information  Service, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Requests  for  the  bulletin  that 
are  not  accompanied  by  the  self- 
addressed  and  stamped  envelope  will 
not  be  honored.  Multiple  copies  are  not 
available.  Copies  will  be  distributed 
only  in  the  previously  described 
manner.  . 

Dated:  )uly  21, 1994. 
Lynn  R.  Goldman, 

Assistant  Administrator.  Office  of  Prevention. 

Pesticides  and  Toxic  Substances. 

IFR  Doc.  94-18665  Filed  7-29-94;  8:45  ami 

BILUNG  CODE  6640-60-F 


[FRL-6025-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  the  Office  of  Management 
and  Budget's  (0MB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0155.05;  Certification  of 
Pesticide  Applicators — ;0  CFR  Part  171; 


38972 


was  approved 

0029;  expires  0$/30/97 

EPA  ICR  No. 
Ignition  Non- 
Application; 
0MB  No.  206OHO287 
This  collection 
rule. 


05/13/94;  0MB  No.  2070-    [FRL-5025-5] 


1684.02;  Compression 
Engine  Certification 
approved  06/16/94; 
;  expires  06/30/97. 
iupports  the  proposed 


•Read 
;  vfis 


Releas  js 


2050- 0046 


EPA  ICR  No. 
Assurance 
Requirements 
OMBNo 

EPA  ICR  No 
Volatile  Organi 
Subpart  KB.  40 
approved 
0074;  expires 

EPA  ICR  No 
Episodic 
Substances;  ws! 
OMB  No. 

EPA  ICR  No. 
Fuels  and  Fuels 
for  Registration  by 
approved  06/301/94 
0150;  expires  0 

EPA  ICR  No. 
Population  Surtev 
22/94;  OMB  No 
30/97. 

.    EPA  ICR  No 
Evaluation  Stu( 
Wastewater 
07/08/94;  OMB 
07/31/97. 

EPA  ICR  No 
Information  S 
Treatment  Tet;! 
07/12/94;  OMB 
07/31/97. 

EPA  ICR  No 
1683.01);  NSPS 
Reduction  Plan 
Recordkeeping 
approved  07/1 
0031;  expires  0 
supports  the  re 

OMD  Disapproia 


)866.04;  Quality 
Spec  ifications  and 

;  \  /as  approved  06/17/94; 
2080-l0033;  expires  06/30/97. 

132.04;  NSPS  for 
Storage  Vessels — 
JFK  Part  60;  was 
06/22  '94;  OMB  No.  2060- 


prx 


EPA  ICR  Nn 
Combustion  Pehnitt 
Public  Partiti 
by  OMB  07/13/^4 
supports  the 

EPA  ICR  No 
Request  for  Dat^ 
Information — : 
Facilities,  Clea 
was  disapprov 

Dated:  July  22 
Paul  Lapsley. 

Director,  Rt^ii 
IFR  Doc.  94-1861 
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Workshop  on  Ecological  Risk 
Assessment  Issue  Papers 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACnON:  Notice  of  Meeting. 

SUMMARY:  This  notice  announces  a 
workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA's)  Risk  Assessment  Forum  to  peer 
review  eight  ecological  risk  assessment 
issue  papers.  The  papers  cover  a  wide 
range  of  topics  such  as  conceptual 
model  development,  characterization  of 
effects  and  exposure,  and  risk 
integration  methods.  When  complete, 
the  issue  papers  will  help  provide  a 
scientific  basis  for  the  development  of 
future  Agency-wide  ecological  risk 
assessment  guidelines. 
DATES:  The  workshop  will  begin  on 
Tuesday,  August  16, 1994  at  8:30  a.m. 
and  end  on  Thursday,  August  18. 1994 
at  12:30  p.m.  Members  of  the  public 
may  attend  as  observers. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Plaza  Hotel.  Mark  Plaza. 
5000  Seminary  Road.  Alexandria, 
Virginia. 

Versar,  Inc.,  an  EPA  contractor,  is 
providing  logistical  support  for  the 
workshop.  To  attend  the  workshop  as  an 
observer,  contact  Pat  Wood  of  Versar. 
6850  Versar  Center.  P.O.  Box  1549, 
Springfield,  Virginia  22151,  Tel:  (703) 
750-3000,  extension  534  by  August  12, 
1994.  Space  is  limited. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Clare  Stine,  U.S.  Environmental 
Protection  Agency,  Risk  Assessment 
Forum  (8101),  401  M  Street,  S.W.. 
Washington,  DC  20460,  Tel:  (202)  260- 
6743. 

SUPPLEMENTARY  INFORMATION:  EPA's 
Ri.sk  Assessiii'^nt  Forum  is  developing 
Agency-wide  guidance  for  conducting 
ecological  risk  assessment.  The  first  step 
in  this  process  was  the  publication  of 
the  EPA  report  Framework  for 
Ecological  Risk  Assessment  (EPA/630/ 
R-92/001),  which  proposed  a  simple, 
flexible  structure,  or  framework,  for 
ecological  risk  assessment.  To  help 
expand  the  framework  into  more 
substantive  guidance  documents,  draft 
issue  papers  have  been  prepared  by 
expert  consultants.  The  papers  cover  a 
wide  range  of  topics  such  as  conceptual 
model  development,  characterization  of 
effects  and  exposure,  and  ri.sk 
integration  methods.  Each  issue  paper 
emphasizes  scientific  principles 
applicable  to  a  wide  range  of  stressors 
and  ecosystems. 

Workshop  participants  will  provide 
comments  and  recommendations  for 


revision  of  the  papers,  discuss  larger 
issues  that  affect  some  or  all  of  the 
papers,  and  suggest  topics  that  may  be 
of  particular  importance  for  future 
guidelines  development.  Following 
revision,  the  issue  papers  will  be 
published  as  EPA  reports. 

To  obtain  a  single  copy  of  the  draft 
issue  papers,  interested  parties  should 
contact  the  Office  of  Research  and 
Development  Publications  Office, 
Center  for  Environmental  Research 
Information,  U.S.  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  OH 
45268,  Tel:  513/569-7562.  Please 
provide  your  name,  mailing  address, 
and  the  EPA  document  number  (EPA/ 
630/R-94/004A). 

Dated:  July  18,  1994. 
Gary  J.  Foley, 

Acting  Assistant  Administrator  for  Hesearch 

and  Development. 

IFR  Doc.  94-18662  Filed  7-29-94;  8:45  am) 
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Gulf  of  Mexico  Program  Policy  Review 
Board  Meeting 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Meelingof  the  Policy 

Review  Board  of  the  Gulf  of  Mexico    ,^ 

Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Policy  Review  Board  will  hold  a 
meeting  at  the  Omni  Royat  Orlexins .  "' 
Hotel,-621  St.  Louis  Street,  New 
Orleans,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Douglas  Lipka,  Acting  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103, 
Room  202,  John  C.  Stennis  Space 
Center,  Stennis  Space  Center,  MS 
39529-6000. at  (601)  688-3726. 
SUPPLEMENTARY  INFORMATION:  A  nieetin>> 
of  the  Policy  Review  Board  of  the  Gulf 
of  Mexico  Program  will  be  held  on 
August  24. 1994,  at  the  Omni  Royal 
Orleans  Hotel,  621  St.  Louis  Street,  New 
Orleans,  LA.  The  board  will  meet  from 
8:30  a.m.  to  4:30  p.m.  Agenda  items  will 
include:  Federal  Interagency  Agreement 
for  Gulf  of  Mexico  Program;  FY94 
Project  Funding  Results;  FY95  Proposed 
Funding  Process;  Third  Biennial  Gulf  of 
Mexico  Symposium;  Citizens  Advisory 
Committee  Report;  and  Management 
Committee  Report. 

The  meeting  is  open  to  the  public. 
Douglas  A.  Lipka, 

Acting  Director,  Gulf  of  Mexico  Program. 
IFR  Doc.-  94-18663  Filed  7-2')-94;  8:45  am] 
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Science  Advisory  Board  Drinking 
Water  Committee  Open  Meeting; 
August  1&-1 9, 1994 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Drinking  Water 
Committee  (DWC)  will  meet  Thursday, 
August  18  (8:30  am  to  5:00  pm)  and 
Friday,  August  19, 1994  (9:00  am  to  4:30 
pm)  at  the  Holiday  Inn  Georgetown, 
2101  Wisconsin  Avenue  NW, 
Washington,  DC  20007.  The  meeting  is 
open  to  the  public  and  seating  is  on  a 
first-come  basis. 

At  the  meeting,  the  Committee  will: 
review  (1)  the  methods  being  considered 
by  the  Agency  to  estimate  national 
occurrence  levels  of  arsenic  in  drinking 
water;  (2)  the  Agency's  approach  to 
determining  Best  Available  Technology 
(BAT)  for  arsenic  removal  from  drinking 
water;  (3)  the  basis  for  selection  of 
quantitation  detection  limits  for  arsenic; 
and,  (4)  the  Agency's  approach  to  the 
development  of  a  "decision  tree"  for  a 
regulatory  impact  assessment  for  arsenic 
in  drinking  water.  In  addition,  the 
Committee  will  receive  briefings 
concerning:  (1)  research  activities  of  the 
Human  Exposure  Research  Laboratory 
related  to  drinking  water;  (2)  arsenic 
health  effects  research  and  issues;  (3) 
chloroform-related  activities;  (4) 
research  related  to  Pharmacokinetic/ 
Pharmacodynamic  aspects  of 
disinfection  by-products;  (5)  plans  for 
future  risk  characterization  efforts;  and, 
(6)  activities  regarding  Water  Quality 
Human  Health  Criteria  Methodology. 
The  Committee  will  also  be  discussing 
its  contribution  to  (he  SAB's  Futures  - 
Project,  and  developing  a  preliminary 
schedule  for  its  activities  in  Fiscal  Year 
1995. 

The  Committee  has  been  provided 
with  review  materials  concerning 
arsenic  occurrence,  analytical  methods, 
and  occurrence  estimates.  Copies  of 
these  materials  are  available  from  Ben 
Smith,  Chief,  Technology  Section, 
Office  of  Groundwater  and  Drinking 
Water,  U.S.  EPA,  401  M  St.,  SW  (Mail 
Code  4603),  Washington,  DC  20460. 
Telephone:  (202)  260-3026.  No 
backgrouiid  documents  are  available  for 
the  other  items  on  the  agenda. 

For  copies  of  the  agenda  and  other 
practical  meeting  information,  please 
contact  Ms.  Mary  Winston,  Staff 
Secretary.  Telephone:  (202)  260-6552; 
FAX:  (202)  260-6118.  For  more  detailed 
information  concerning  the  meeting, 
please  contact  Mr.  Manuel  R.  Gomez, 
Designated  Federal  Official  (DWC), 
Science  Advisory  Board  (A-lOlF),  U.S. 


Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460  at 
the  same  numbers  (INTERNET: 
Gomez.Manuel@EPAMAIL.GOV). 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Gomez  no 
later  than  Monday,  August  8, 1994,  in 
order  to  be  included  on  the  Agenda. 
Written  statements  of  any  length  (at 
least  35  copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  often 
minutes  or  less,  at  the  Chair's 
discretion. 

Dated:  July  25.  1994. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
IFR  Doc.  94-18664  Filed  7-29-94;  8:45  ami 
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Notice  Of  Receipt  of  Request  for 
Cancellation,  Announcement  of 
Cancellation  Order,  and  FIFRA  Section 
6(g)  Notification  for  Mevinphos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice,  pursuant  to 
section  6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  announces  EPA's  receipt  and 
acceptance  of  a  request  from  Amvac 
Chemical  Corporation  to  voluntarily 
cancel  all  registrations  of  pesticide 
products  containing  mevinphos  (2- 
carbomethoxy-lrmethylvinyl  dimethyl 
phosphate,  alpha  and  beta  isomers) 
(trade  name  Phosdrin).  EPA  granted  the 
request  for  voluntary  cancellation 
effective  on  July  1, 1994,  and  issued  a 
cancellation  order  to  the  registrant  on 
the  same  date.  The  registrant  in  its 
request  for  voluntary  cancellation 
requested  to  waive  the  90-day  public 
comment  period.  The  Agency  waived 
the  90-day  comment  p>eriod  based  on 
the  registrant's  request  and  because  it 
had  determined  that  the  continued  use 
of  mevinphos  poses  an  unreasonable 
risk  of  poisoning  to  agricultural  workers 
and  bystanders.  As  of  July  1, 1994,  sale, 
distribution,  and  use  of  canceled 
mevinphos  products  is  permitted  only  if 
such  sale,  distribution,  or  use  is 
consistent  with  the  terms  of  the 
canct  Nation  order.  Pursuant  to  FIFR.^ 
.section  6(g),  any  producer  or  exporter. 


registrant,  applicant  for  a  registration, 
applicant  or  holder  of  an  experimental 
use  permit,  commercial  applicator,  or 
any  person  who  distributes  or  sells  any 
pesticide,  who  possesses  any  p>esticide 
products  containing  mevinphos  which 
are  canceled  through  the  order  is 
required  to  notify  the  Agency  and 
appropriate  State  and  local  officials  of 
the  quantity  and  location  of  canceled 
mevinphos  in  their  possession  in 
accordance  with  the  procedures, 
timeframes,  and  requirements  set  out  in 
.  this  notice. 
DATES:  The  cancellations  became 
effective  on  July  1,  1994.  Required 
notification  of  possession  of  canceled 
products  containing  mevinphos:  (a) 
producers,  exporters,  the  registrant, 
applicants  for  a  registration,  appUcants 
or  holders  of  an  experimental  use 
permit,  dealers,  distributors,  and 
retailers  must  report  its  holdings  of  such 
products  by  January  31, 1995,  and  (b) 
commercial  applicators  must  submit 
reports  by  March  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
voluntary  cancellation:  By  mail:  Richard 
Dumas,  Special  Review  Branch,  Special 
Review  and  Reregistration  Division, 
Office  of  Pesticide  Programs  (7508W), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
3rd  Hoor,  Cr}stal  Station  #1,  2800 
Crystal  Drive.  Arlington,  VA  22202, 
(703)  308-8015.  For  notification  of 
possession  of  canceled  products  and 
compliance  issues:  By  mail:  Chief, 
Agriculture  Branch,  Agriculture  and 
Ecosystems  Division,  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance  (2225W), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  lo^tion  and  telephone  number: 
Crystal  Station  #1,  2800  Crystal  Drive, 
5th  Floor,  Arlington,  VA  22202, 
(703)308-8383.  For  RCRA  requirements 
for  managing  mevinphos  as  a  waste: 
RCRA/Superfund  Industrial  Assistance 
Hotline:  800-424-9346. 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  divided  into  two  units  Unit  I 
concerns  requests  for  voluntary 
cancellations  submitted  in  response  to 
the  Agency's  determination  that 
mevinphos  poses  unreasonable  adverse 
effects,  outlines  the  Cancellation  Order 
of  July  1, 1994,  and  gives  detailed 
requirements  regarding  existing  stocks 
of  canceled  mevinphos  products.  These 
requirements  concern  the  distribution, 
sale,  export,  use  and  disposal  of  existing 
stocks  of  mevinphos.  Unit  II  outlines  the 
additional  requirement  under  FIFRA 
section  6(g)  that  affected  persons  notify 
EPA,  and  the  appropriate  State  and  local 
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Table  1 .  K  evinphos  Registrations 


Product  Name 


Durham  Duraphos  EM-4 

Phcsdrin  I  PA  4 

Phosdnn  10.3  WS  Insecti- 
cide 

Phcsdrin  400  (formerly  Royal 
Brand  Phosd'in  Insecticide 
Spray  CorKentrate) 

Phcsdrin  Insecticide 

Phcsdrin  4  EC  Insecticide 

Mevinphos  Insecticide  Tech- 
nical 

Phcsdrin  4  EC  Insecticide 
(5481^12) 

Phosdnn  4  EC  Insecticide 
(5481-412) 

Phosdnn  4  EC  Insecticide 
(5481--412) 

PtX)Sdnn  4  EC  Insecticide 
(5481-412) 


m  ly 
aiy 


on  6(0(1  )(A)  of  FIFRA. 
request  at  anytime  that 
of  their  pesticide 
7  U.S.C.  136  d(f)(l)(A)).  If 
for  which  cancellation  was 
1  egistered  for  any  minor 

section  6(n(l)(C) 
iPA  publish  in  the  Federal 
no  ice  of  the  receipt  of  the 

equest.  and  allow  90  days 
coinment  before  granting  the 
either  the  registrants 
,Kr  of  the  90-day  period  or 


the  Administrator  determines  that  the 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment  (7  U.S.C.  136d(f)(l)(C)). 
The  Agency  has  waived  the  90-day 
comment  period  based  on  the 
registrant's  request  and  because  it  has 
determined  that  the  continued  use  of 
mevinphos  poses  an  unreasonable  risk 
to  mixer/loaders,  applicators,  other 
agricultural  workers,  and  bystanders.  As 
part  of  its  request,  Amvac  committed  to 
conduct  a  voluntary  recall.  This 
commitment  is  discussed  in  unit  B 
below.  The  Agency  accepted  Amvac's 
request  for  voluntary  cancellation  and 
issued  a  cancellation  order  covering  all 
products  listed  in  Table  1,  effective  on 
July  1.1994. 

B.  Summary  of  the  Cancellation  Order 

The  terms  of  the  cancellation  order 
allow  continued  sale  and  distribution  of 
existing  stocks  of  canceled  products 
through  December  31.  1994,  and 
continued  use  through  February  28, 
1995, of  such  stocks  pursuant  to  the 
terms  of  prior  approved  labeling. 

Any  distribution,  sale,  or  use  of 
existing  stocks  of  the  products  listed  in 
Table  1  that  is  not  consistent  with  the 
terms  of  the  Existing  Stocks  Provision  of 
the  Cancellation  Order  will  be 
considered  a  violation  of  FIFRA  section 
12(a)(2)(K)  and/or  section  12(a)(lHA)  (7 
U.S.C.  136a(l)(A)  and  (2)(K)). 

For  the  purposes  of  the  cancellation 
order,  existing  stocks  are  those  stocks  of 
previously-registered  mevinphos 
products  as  listed  in  Table  1  which  were 
in  the  United  States  and  were  packaged, 
labeled,  and  released  for  shipment  prior 
to  the  cancellation  of  the  product's 
registration  on  July  1, 1994.  The  existing 
stocks  provisions  are  as  follows: 

1.  Distribution  or  sale.  No  person  may 
distribute  or  sell  existing  stocks  of 
canceled  mevinphos  products  after 
December  31, 1994.  Commercial 
applicators  may  apply  mevinphos,  in 
accordance  to  prior  approved  labeling, 
through  February  28.  1995. 

2.  Use  of  existing  stocks.  No  person 
may  use  existing  stocks  of  canceled 
pesticide  products  containing 
mevinphos  after  February  28.  1995. 

3.  Recall  of  product  in  hands  of 
distributors  and  dealers.  The  registrant 
agreed  to  conduct  a  voluntary  recall. 
The  registrant  must  de\'elop  and 
implement  a  recall  program  in 
accordance  with  a  recall  plan  that  is 
acceptable  to  the  Agency.  Guidance  for 
developing  a  voluntary  recall  plan  is 
located  in  the  Agency's  proposed  rule 
on  pesticide  management  and  disposal 
(38  FR  26856,  May  5, 1993).  All 
mevinphos  product  in  the  hands  of 
distributors  and  dealers  after  December 


31,  1994,  will  be  eligible  for  recall.  As 
part  of  the  recall  program,  the  registrant 
will  contact  all  of  its  mevinphos 
distributors  and  make  reasonable  efforts 
to  contact  mevinphos  dealers  to  inform 
them  of  the  availability  of  the  recall 
program  and  to  inform  them  of  the 
availability  of  storage  facilities  to 
receive  any  of  the  registrant's  products 
which  such  dealers  and  distributors 
may  have  after  December  31, 1994.  As 
part  of  the  recall,  Amvac  must  pay  the 
appropriate  expense  for  the  recall 
conducted.  Amvac  agreed  that  if  it  fails 
to  appropriately  develop  and  implement 
a  voluntary  recall  program,  EPA  may 
issue  a  mandatory  recall  order.  Such 
recall  order  would  be  based  on  the 
authority  of  the  agreement  between  EPA 
and  Amvac,  and  the  cancellation  order. 

^.Exception  to  prohibition  of  sale  and 
distribution.  Notwithstanding  any  other 
provision  of  the  cancellation  order,  the 
transfer  of  canceled  products  to  the 
registrant  will  be  allowed  if  such 
transfer  is  for  the  purpose  of  collecting 
products  for  disposal  or  export.  In  order 
to  be  exported,  such  stocks  must  comply 
with  the  labeling  and  purchaser 
acknowledgement  requirements  for 
unregistered  pesticides  under  FIFRA  . 
section  17(a)  (7  U.S.C.  136  o(o})  and  the 
Agency's  Export  Policy  and  Procedures 
for  Exporting  Unregistered  Pesticides  in 
40  CFR  part  168  subpart  D.  In  addition, 
recordkeeping  requirements  for 
exported  pesticides  in  40  CFR  169.2(h) 
apply.  The  required  procedures  include 
the  requirement  that:  Pesticide  product 
be  labeled  "Not  Registered  for  Use  in 
the  United  States  of  America,"  certain 
label  and  labeling  statements  appear  in 
English  and  in  the  language(s)  of  the 
country(ies)  of  import,  and  that  all 
exportations  meet  the  Foreign  Purchaser 
Acknowledgement  Statement  (FPAS) 
procedures  described  in  40  CFR  169.75. 
As  stated  in  40  CFR  168.75,  FPASs  must 
be  sent  to:  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs  ' 
(7501C),  401  M  St..  SVV.,  Washington. 
DC  20460.  and  marked,  "Attention:. 
Purchaser  Acknowledgement 
Statement."  In  addition  to  the  labeling 
requirements  stated  in  40  CFR  168.65, 
all  exported  products  must  be  labeled 
"Not  for  Distribution,  Sale  or  Use  in  the. 
United  States  of  America." 

5.  Disposal  of  canceled  mevinphos 
product.  Under  Resource  Conservation 
and  Recovery  Act  (RCRA)  regulations, 
commercial  chemical  products  such  as 
pesticides  become  "solid  wastes"  (and 
thus  potentially,  hazardous  wastes)  at 
the  point  when  a  decision  is  made  to 
discard  them.  Once  intended  for 
disposal,  the  canceled  mevinphos 
pesticides  that  have  become  "waste"  are 
regulated  under  RCRA.  In  addition  to 


the  requirements  governing  disposal 
under  RCRA,  there  may  also  be  State 
and  local  requirements  applicable  to  the 
disposal  of  mevinphos  products. 
Persons  are  encouraged  to  contact  their 
State  and  local  authorities  regarding  the 
safe  disposal  of  mevinphos  products. 
Information  on  the  correct  waste 
classification  of  canceled  mevinphos 
products  can  be  obtained  from  the 
registrant.  For  further  information  about 
the  RCRA  requirements  for  managing 
mevinphos  as  a  waste,  contact  the 
RCRA/Superfund  Industrial  Assistance 
Hotline  at:  800-^24-9346. 

II.  Notification  of  Possession  of 
Canceled  Products  as  Required  Under 
FIFRA  Section  6(g) 

A.  Pesticides  Required  to  be  Reported 

Pursuant  to  FIFTLA  section  6(g).  any 
producer  or  exporter,  registrant, 
applicant  for  a  registration,  applicant  or 
holder  of  an  experimental  use  permit, 
i;ommercial  applicator,  or  any  person 
who  distributes  or  sells  any  pesticide, 
who  possesses  any  stocks  of  canceled 
pesticide  products  containing 
mevinphos  which  has  been  canceled 
under  FIFRA  section  6  (hereafter, 
referred  to  as  "affected  persons")  must 
notify  EPA  and  appropriate  State  and 
local  officials  of:  (l)Such  possession; 
(2)  the  quantity  of  suspended 
mevinphos  pesticide  product  possessed; 
and,  (3)  the  place  at  which  the 
suspended  mevinphos  pesticide  product 
is  stored.  The  term  "affected  person^' 
includes  affected  individuals, 
partnerships,  associations,  corporations, 
or  any  organized  group  of  persons 
whether  incorporated  or  not. 
Notification  by  affected  persons  to  EPA 
and  designated  State  and  local  officials 
pursuant  to  FIFRA  section  6(g)  shall  be 
in  accordance  with  the  procedures, 
timeframes,  and  requirements  set  out  in 
this  Notice.  End-users,  except 
commercial  applicators,  are  not  required 
to  report  their  stocks  of  canceled 
mevinphos  products. 

Pursu  mt  to  FIFRA  section  6(g), 
affected  persons  must  report  the 
information  described  below  for 
canceled  mevinphos  pesticide  products 
which  are  in  their  possession  as  of 
December  31, 1994.  Canceled 
mevinphos  product  which  is  owned  by 
one  affected  person,  but  in  the  physical 
possession  of  another  affected  person 
who  is  subject  to  section  6(g)  reporting 
are  to  be  reported  by  the  ^verson  in 
physical  possession  of  the  pesticide. 

The  Office  of  Management  and  Budget 
(OMB)  has  given  approval  for  the 
collection  of  information  under  FIFRA 
R(g)  and  assigned  the  OMB  control 
number  2070-0109. 
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B.  Information  Which  Must  be  Included 
in  the  Submission 

To  be  in  compliance  with  FIFRA 
section  6(g),  affected  persons  must 
submit  to  the  designated  EPA  and  State 
and  local  officials  the  following 
information  certified  by  a  responsible 
company  official  as  true  and  correct: 

1.  The  identity  and  address  of  the 
affected  person  (company). 

2.  Name  and  phone  number  of  a 
contact  person  (in  the  company). 

3.  Indication  that  the  FIFRA  section 
6(g)  information  is  being  submitted  for 
canceled  pesticide  products  containing 
mevinphos. 

4.  The  relationship  of  the  affected 
person  (company)  to  the  canceled 
mevinphos  pesticide  products  being 
reported  under  FIFRA  section  6(g)  (i.e., 
exporter,  producer,  registrant,  applicant 
for  registration,  applicant  for  or  holder 
of  an  experimental  use  permit, 
commercial  applicator,  distributor, 
retailer,  etc.). 

5.  The  street  address  of  each  location 
owned/leased  or  operated  in  the  United 
States  by  the  submitter  where  the 
canceled  mevinphos  pesticide  product 
is  held. 

6.  For  each  location  listed,  the 
quantity  (pounds,  gallons,  or  other 
appropriate  measure)  of  canceled 
mevinphos  pesticide  product  listed  by 
the  number  of  units  of  each  size 
container  (pound,  gallons,  or  other 
appropriate  measure)  and  by  EPA 
registration  number  (e.g.,  x  units  of  5 
gallon  containers  of  EPA  registration 
number  xxx-xxx). 

C  When  to  Report  * 

Affected  persons  must  submit  FIFRA 
6(g)  information  according  to  the 
following  timeframes: 

1.  The  registrant  of  canceled 
mevinphos  must  report  by  January  31, 
1995. 

2.  Producers,  exporters,  applicants  for 
a  registration,  applicants  or  holders  of 
an  experimental  use  permit,  dealers, 
distributors,  and  retailers,  must  report 
by  January  31,  1995. 

3.  Commercial  applicators  must  report 
by  March  28,  1995. 

4.  Other  end-users  other  than 
commercial  applicators  are  not  required 
to  report  their  possession  of  canc;eled 
products  containing  mevinphos. 

D.  Where  to  Submit  Section  6(gl 
Information 

The  FIFRA  section  6(g)  information  is 
to  be  sent  to  each  of  the  following 
locations: 

1.  EPA.  Chief,  Agriculture  Branch, 
Agriculture  and  Ecosystems  Division, 
Office  of  Compliance,  Otfice  of 


Enforcement  and  Compliance  Assurance 
(2225W),  Environmental  Protection 
Agency,  401  M  St..  SVV..  Washington. 
DC  20460,  "Attention:  FIFRA  Section 
P(g)  Information." 

2.  State.  Chief  Pesticide  Regulatory 
Official,  of  the  agency  in  the  State 
government  which  enforces  the  Stale 
pesticide  laws  where  the  canceled 
mevinphos  pesticide  product  is  stored. 
Envelopes  must  be  marked,  "Attention: 
FIFRA  Section  6(g)  Information." 

3.  Local.  Chair  of  the  Local  Emergency 
Planning  Committee  (LEPC),  for  the 
location  where  the  canceled  mevinphos 
pesticide  is  stored.  Envelopes  should  be 
marked,  "Attention:  Notification  of 
Possession  of  Canceled  Pesticides."  To 
identify  the  name  and  address  of  the     *" 
chair  of  the  LEPC,  contact  the  State 
Emergency  Response  Commission 
(SERC)  or  call  the  Emergency  Planning 
and  Community  Right-to-Know 
(EPCRA)  Information  Hotline  at  1-800- 
535-0202. 

E.  Confidentiality  of  FIFRA  Section  6(g) 
Information 

EPA  does  not  consider  FIFRA  se<;tion 
6(g)  information  to  be  confidential 
business  information  (CBI)  under  the 
provisions  of  FIFRA  section  10.  Such 
information  may  be  made  available  by 
EPA  to  the  public  without  further 
notice. 

F.  Enforcement 

Failure  to  submit  complete  and 
accurate  FIFRA  section  6(g)  information, 
and/or  failure  to  submit  accurate  section 
6(g)  information  in  the  required 
timeframes  is  a  violation  of  FIFRA 
section  12(a)(2)(K)  and  violators  may  be 
subject  to  civil  penalties  up  to  S5,000 
per  offense.  Affected  persons  who 
possess  canceled  or  suspended  pesticide 
in  multiple  locations  may  be  fined  up  to 
S5,000  per  offense  for  each  location  for  . 
which  the  FIFRA  section  6(g) 
information  is  not  submitted,  submitted 
late,  incomplete,  or  inaccurate. 

Dated:  July  27,  1994. 
Daniel  M.  Baroio, 
Director.  Office  of  Pesticide  Programs. 

jFR  Dcx:.  94-18751  Filed  7-2»-94:  8:45  ami 

BILLING  CODE  6S6&-M-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  22,  1994 

The  Federal  Communications 
Commission  has  submitted  the 
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Amendment  to  Notice  of  a 
Declaration 


AGENCY:  Federal 
Management 
ACTION:  Notice 


Emergency 
/jgency  (FEMA). 


saster : 


SUMMARY:  This 
of  a  major  di 
Georgia,  (FEM^ 
7.1094.  and 


notice  amends  the  notice 

for  the  State  of 
-1033-DR),  dated  July 
rdlated  determinations. 


EFFECTIVE  DATE:  K'ly  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
7. 1994:  The  counties  of  Montgomery. 
WheeJer.  and  Toombs  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  Hollister. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

|FR  Doc.  94-18652  Filed  7-2»-94:  8:45  ami 

BILLING  CODE  6718-02-M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  94-16] 

Amsov  Co.,  Inc.  v.  Dan-Transport 
Corp.;  Notice  of  Filing  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Amsov  Company.  Inc. 
("Complainant")  against  Dan-Transport 
Corporation  ("Respondent")  was  served 
July  26, 1994.  Complainant  alleges  that 
Respondent  violated  section  10(d)(1)  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
17^9(d)(l),  by  failing  to  deliver 
Respondent's  cargo  to  its  destination 
and  refusing  to  deliver  the  shipment  to 
the  consignee  as  promised  in  the  bill  of 
lading. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 


be  issued  by  July  26, 1995,  and  the  final 

decision  of  the  Commission  shall  be 

issued  by  November  24,  1995. 

Joseph  C.  Polking, 

Secretary. 

|FR  Doc.  94-18564  Filed  7-29-94:  8:45  ami 

BILLING  CODE  S73O-01-M 


Fact  Finding  Investigation  No.  21 
Activities  of  the  Trans-Atlantic 
Agreement  and  Its  Members;  Order 

The  Trans-Atlantic  Agreement 
("TAA"  or  "Agreement"),  FMC 
Agreement  No.  202-011375,  became 
effective  August  31. 1992,  pursuant  to 
the  Shipping  Act  of  1984  ("1984  Act"). 
46  U.S.C.  app.  1701.  e*  seq.^  Fifteen 
ocean  common  carriers  are  members  of 
this  Agreement  seven  of  which  operated 
as  independent,  non-conference  carriers 
prior  to  the  inception  of  TAA. 
According  to  a  commercial  data  source.^ 
the  members  of  the  Agreement  carry 
more  than  seventy  percent  of  the  cargo 
moving  in  both  the  eastbound  and 
westbound  portions  of  the  trans-Atlantic 
trade.  Because  of  this  market 
concentration,  and  the  features  peculiar 
to  this  agreement,  the  Federal  Maritime 
Commission  ("Commission")  has 
exercised  its  authority  under  the  1984  . 
Act  to  monitor  the  actions  of  TAA 
closely  since  its  effectiveness. 

In  addition  to  the  collective  rate- 
making  authority  normally  contained  in 
conference  agreements,  TAA  includes  a 
unique  membership  provision  that 
distinguishes  between  "rate  committee" 
and  "non-rate  committee"  members.' 
Rate  committee  members  discuss  and 
establish  mutual  and  binding  rates,  as  in 
a  traditional  conference.  Non-rate 
committee  members  may  be  invited  to  - 
attend  rate  committee  meetings,  and 
may  adhere  voluntarily  to  the  rates 
established  by  the  rate  committee,  or  set 
their  own  rates  independently.  Rates  for 
all  TAA  members  are  filed  in  common 
tariffs. 

The  rate  committee  members  also 
comprise  TAA's  contract  commi'tee,-* 
which  negotiates  service  controcts  on 
behalf  of  the  contract  committee 


'  As  discussed  infra,  on  )ii!y  5. 1904.  the  parties 
fo  this  agreement  filed  modifications  which,  inter 
aha,  would  change  the  agreement's  name  to  ■"Trans- 
Atlantic  Conference  Agreement."  Should  these 
modiTications  become  effective,  the  Commission 
intends  that  this  investigation  continue  into  the 
activities  descritied  herein. 

-  Port  Import  and  Export  Reporting  Service,  a 
product  of  the  Journal  of  Commerce. 

'  At  present.  TAA  has  nine  rale  committee 
members  and  six  non-rate  committee  memtx;rs.  The 
modifications  to  the  Agreement,  filed  July  5. 1994, 
would  eliminate  the  rate  and  contract  cnmmitlees 
and  all  distinctions  in  memlicr.ship  rights  which 
flow  therefrom. 

■*  Sen  note  2.  siipm. 
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members.  Members  of  the  contract 
committee  may  elect  not  to  participate, 
or  to  limit  their  participation,  in  TAA 
service  contracts,  but  they  may  not 
negotiate  contracts  independently,  of 
TAA.*  Non-rate  committee  members 
may  be  invited  to  attend  contract 
committee  meetings  and  may  participate 
in  contracts  negotiated  and  entered  into 
by  members  of  the  contract  committee, 
subject  to  mutual  agreement  on  a  case 
by  case  basis.  Non-rate  committee 
members  also  may  negotiate  and  enter 
into'service  contracts  individually  and/ 
or  jointly  between  or  among  themselves. 

In  addition,  TAA  members  have 
agreed  to  a  capacity  management 
program  to  reduce  excess  capacity  in  the 
trade.  Under  the  terms  of  this  program, 
each  carrier  commits  to  limit  its 
container  capacity  in  the  trade  *»  by 
Vithholding  part  of  its  vessels' 
capacities  from  the  shipping  public. 

The,se  features,  combined  with  TAA's 
large  share  of  the  trade  in  both 
directions,  create  an  environment  in 
which  shippers  could  be  subjected  to 
serious  economic  harm  should  TAA 
abuse  its  extensive  authority.  Therefore, 
the  Commission  has  required  periodic 
reports  from  TAA  to  track  various 
indicators  of  competitive  activity.  Until 
recently,  neither  these  monitoring 
efforts,  nor  various  informal  complaints 
from  the  shipping  public,  had 
persuaded  the  Commission  that  there 
was  sufficient  cause  to  investigate 
TAA's  practices  formally. 

However,  in  recent  weeks,  the 
Commission  has  received  allegations 
and  information  from  a  variety  of 
sources  that  indicate  the  necessity  for  an 
investigation  of  TAA's  activities  to 
determine  whether  sufficient  evidence 
exists  to  warrant  formal  adjudicatory 
and  assessment  proceedings  and/or  to 
.seek  an  injunction  in  a  U.S.  District 
Court  under  the  1984  Act.  For  example. 
TAA  is  alleged  to  have  implemer\ted  a 
program  of  disproportionately  large  rate 
increases  and  other  measures  directed  at 
some  non-vessel-operating  common 
carriers  ("NVOCCs")  in  an  effort  to 
curtail  competition  from  those  NVOCCs. 
Because  TAA's  non-rate  committee 


^This  would  appear  to  pr(»clude  rate/contract 
committee  memtiers  from  participating  in  service 
contracts  which  are  negotiated  by  non-rate 
committee  members.  This  is  an  issue  that  will  be 
addressed  in  this  investigation  beca<]se  of  its 
possible  bearing  upon  various  allegations  of 
unlawful  conduct  by  TAA.  as  discussed  infra. 

•^  While  the  Agreement  permits  the 
implemcntatior)  of  a  capacity  management  program 
in  kxjth  the  oa$ttx)und  and  westbound  directions, 
the  program  currently  is  operating  only  inthe 
weslbound  direction.  The  proposed  modifications 
to  the  Agreement  would  alter  the  provisions  of  this 
program,  change  its  namo  to  the  "( opacity 
Regulation  Program",  and  make  the  revi.sod 
program  a|iplic,iblp  both  eastbound  and  wcstlwund. 


"members  have  relied  on  NVOCC  traffic, 
TAA  is  said  to  have  agreed  also  to 
formulate  a  program  to  shift  proprietary 
shippers'  cargo  to  non-rate  committee 
nieml)ers  as  a  quid  pro  quo  for  the 
anticipated  loss  of  NVCKX  business. 
Whether  any  of  these  alleged  activities 
may  constitute  violations  of  the  1984 
Act  is  an  issue  which  the  Commission 
intends  to  pursue  in  this  proceeding. 

In  Petition  No.  P5-94,  Petition  for 
Further  Inquiry  into  the  Unlawful 
Actions  of  the  Trans-Atlantic  Agreement 
( "Petition"),  filed  with  the  Commission 
June  8, 1994,  Container  Freight 
International  I/S  ( "CFI")  and  Danish 
Consolidation  Services  ("DCS")  alleged, 
and  provided  data  to  show,  that  TAA 
rigidly  applied  its  1994  Business  Plan  as 
a  rate  ceiling  for  all  shippers  except 
Petitioners,  in  violation  of  section 
10(b)(12)  of  the  1984  Act,  46  U.S.C.  app. 
1709(b)I12).  In  its  response,  TAA  denied 
those  allegations  and  provided 
information  that  shippers  in  situations 
similar  to  CFI  and  DCS  in  1993  received 
similar  treatment  in  their  1994 
contracts.  The  issues  raised  in  the 
Petition  will  be  included  in  this 
investigation.  In  order  to  determine  the 
responsibilities  of  TAA  with  respect  to 
the  petitioners,  this  investigation  also 
will  gather  facts  pertinent  to  the  status 
of  these  associations  and  their  members. 

On  June  13, 1994,  TAA  and  its 
members  responded  to  a  Commission 
order  ("Section  15  Order"),^  issued 
pursuant  to  section  15  of  the  1984  Act, 
46  U.S.C.  app.  1714,  which  related  to 
allegations  of  refusals  of  TAA  and  a 
niember  line  to  accept  bookings  and  of 
attempts  to  terminate  service  contracts 
prematurely.  Those  allegations  were 
contained  in  an  earlier  Petition,  P3-94, 
filed  by  CFI  and  DCS,  which  was  the 
subject  of  a  separate  Commi<;sion  Order 
dated  March  28, 1994,  2R  .SRK  1312 
(1994)  ("March  28  Order").  The 
responses  to  the  Section  15  Order, 
which  were  filed  on  a  confidential  basis, 
contain  information  related  to  several 
possible  violations  of  the  1984  Act,  set 
forth  below,  and  will  be  used  by  the 
Investigative  Officers  named  herein  to 
develop  those  issues  in  this  proceeding. 

Another  issue  raised  in  Petition  P3- 
94,  which  the  Commission  held  in 
abeyance  in  its  March  28  Order,  supra, 
is  whether  TAA  has  violated  section 
6(g)  of  the  1984  Act.  46  U.S.C.  app. 
1705(g).  by  unreasonably  increasing 
transportation  costs  for  CFI  and  DCS. 
The  Commission  staff  has  been 
gathering  information  informally  on  that 
issue,  and  the  Inve.stigative  Officers  will 
complete  that  effort  through  the  greater 


variety  of  fact-gathering  tools  available 
in  this  proceeding. 

On  July  11. 1994,  the  Commission 
received  Petition  No.  P6-94,  Petition  of 
the  National  Industrial  Transportation 
League  for  Investigation  and  Relief  from 
the  Anticompetitive  Activities  of  the 
Trans-Atlantic  Agreement  ("NITL 
Petition"),  which  alleges  that  "TAA  has 
unreasonably  increased  transportation 
rates,  unreasonably  decreased 
transportation  service,  and  has  generally 
abused  its  dominant  position  in  the 
marketplace."  NITL  Petition  at  4. 
Sixteen  affidavits  were  submitted  in 
support  of  the  NITL  Petition.  Petitioners 
request  the  Commission  to  investigate 
the  activities  of  TAA;  determine  that 
TAA  is  substantially  anticompetitive 
under  section  6(g)  of  the  1984  Act;  and. 
upon  that  determination,  seek  to  enjoin 
the  Agreement's  operation.  While  TAA 
has  not  yet  had  the  opportunity  to 
respond  to  the  NITL  Petition,  the 
Commission  will  include  the  issues 
raised  therein  in  this  non-adjudicatory 
investigation.  Any  reply  submitted  by 
TAA  or  its  members  will  be  considered 
by  the  Inve.stigalive  Officers  named 
herein. 

The  Commission  also  has  received 
allegations  and  information  that  TAA 
and  its  members  may  have  entered  into 
service  contracts  with,  and  provided 
transportation  for,  NVOCCs  which  do 
not  have  tariffs  and  bonds,  as  required 
by  sections  8  and  23  of  the  1984  Act,  46 
U.S.C.  app.  1707  and  1721.  Such  actions 
may  be  violative  of  sections  10(b)(14) 
and  10(b)(15)  of  the  1984  Act,  46  U.S.C. 
app.  1709(b)(14)  and  1709(b)(15). 

A  further  issue  that  the  Commission 
will  pursue  in  this  investigation  is 
whether  TAA  or  its  members  are  parties 
to  so-called  "connecting  carrier 
agreements  ■  with  NVOCCs  for  cargo 
moving  in  or  through  the  Trans-Atlantic: 
trades,  or  are  abusing  non-e.xclusive 
transshipment  agreements  with  other 
ocean  common  carriers  in  these  trades." 
Such  activities  could  violate  various 
provisions  of  the  1984  Act  and  are  the 
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"The  term  "connecting  carrier  agreement"  is  used 
generally  to  refer  to  arrangements  under  which  one 
carrier  serving  the  poinlor  place  of  origin,  and 
another  carrier  ser\ing  the  port  or  place  of 
destination,  provide  transportation  via 
transshipment  at  an  intermediate  port.  One  tvp<'  of 
connecting  carrier  agreement  which  the 
Commission  has  recognized  and  exempted  from 
filing  is  a  non-exclusive  tran.sshipmeni  agreement 
between  ocean  common  carriers,  as  defined  in  46 
CKR  572.306.  Section  3(17)  of  the  1984  Act.  4G 
use.  app.  1702(17),  defines  an  NVOCC  asa 
shipper  in  its  relationship  with  an  ocean  common 
carrier.  Thus,  any  connecting  carrier  agreement 
txilween  an  ocean  common  carrier  and  an  NVOCC 
may  constitute  a  device  or  means  to  circumvent  the 
otherwise  applicable  tariffs  or  service  contracts,  in 
violation  of  seilinn  10(b)(4)  of  the  Act.  46  U.S.C 
app.  irO'>(b)(4). 
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subject  of  a  sej  arate  section  15  order, 
issued  simulta  leously  herewith.  The 
responses  to  th  at  section  15  order  will 
be  utilized  by  \  he  Investigative  Officers 
named  herein  o  assist  in  developing 
this  issue. 

Finally,  the  tommission  has  received 
allegations  tha :  TAA  and  its  members 
may  have  reac  led  agreements,  or  taken 
other  actions, '  vhich  discourage  or 
suppress  the  e  cercise  of  the  right  of 
members  to  tale  independent  action. 
This  right,  wh  ch  must  be  incorporated 
into  every  con  erence  agreement,^  has 
been  recognizt  d  as  the  most  immediate 
and  practical  f  rotection  for  the  shipping 
public  against  jbuse  of  conference 
power,  and  ha ;  been  guarded  carefully 
by  the  Commi!  sion,  so  that  its 
protection  is  n  3t  diminished.  Thus, 
these  allegatio  is  will  be  investigated  in 
this  proceedin  ;.  The  use  of  independent 
action  within  "  "AA  also  is  the  subject  of 
a  separate  sect  on  15  order  issued 
simultaneous!  i  herewith.  The  responses 
to  that  order  w  ill  be  considered  by  the 
Investigative  C  fficers  named  herein. 

As  noted  abive.  the  parties  to  this 
Agreement  fildd  modifications  on  July  5, 
1994,  which  a  jpear  to  contain  both 
substantive  an  i  technical  changes,  and 
which  the  Cor  mission  staff  is  currently 
analyzing.  The  t  analysis  will  be 
coordinated,  a  >  necessary,  with  this 
investigation,  )articularly  as  to  issues 
arising  under !  ection  6(g)  of  the  1984 
Act. 

Therefore,  t  le  Commission  is 
instituting  thi:  nonadjudicatory 
proceeding  to  nvestigate  whether  or  not 
TAA,  and  som  e  or  all  of  the  fifteen 
ocean  commoi  i  carriers  which  comprise 
TAA's  membe  -ship,  may  have  engaged 
in,  or  may  be  <  ngaged  in,  activities 
violative  of  va  ious  provisions  of  the 
1984  Act.  Sue  1  activities  may  include; 

— Unreasonably  increasing  transportation 
costs  by  redu(  ing  competition  in  the  Trans- 
Atlantic  trads  i.  (Section  6(g)  of  the  1984 
Act) 

— Operating  uni  er  agreements  that  have  not 
been  filed,  or  n  a  manner  which  is  not  in 
accordance  w  th  the  terms  of  agreements 
which  have  b  en  filed,  with  the 
Commission.  Sections  10(a)  (2)  and  (3)) 

— Charging,  der  landing,  collecting  or 
receiving  gree  ter.  less  or  different 
compensatior  for  transportation  of 
property  or  fc  r  any  service  in  connection 
therewith  tha  i  the  rates  and  charges  shown 
in  applicable  lariffs  or  service  contracts. 
(SectiomO(b  (1)) 

— Allowing  per  ons  to  obtain  transportation 
for  property  1 1  less  than  the  rates  or 
charges  estab  ished  in  applicable  tariffs  or 
service  contri  cts  by  means  of  so-called 
"connecting  ( arrier"  agreements,  or  by  any 
other  unfair  c  r  unjust  device  or  means. 
(Sef:tion  10(b  (4)) 


MGL'.S.C.  app 


1704(b)(8) 


—Retaliating  against  certain  shippers  by 
refusing  or  threatening  to  refuse  cargo 
space  accommodations,  or  by  resorting  to 
other  unfair  or  unjustly  discriminatory 
methods.  (Section  10(b)(5)) 

—Subjecting  particular  persons  or 
descriptions  of  traffic  to  unreasonable 
refusals  to  deal  or  to  undue  or 
unreasonable  prejudice  or  disadvantage. 
(Section  10(b)(12)) 

— Knowingly  and  willfully  accepting  or 
transporting  cargo  for  the  account  of 
NVOCCs,  or  entering  into  service  contracts 
with  NVOCCs  or  in  which  NVOCCs  are 
listed  as  affiliates,  that  do  not  have  tariffs, 
and  bonds  or  other  surety,  as  required  by 
sections  8  and  23  of  the  1984  Act.  (Section 
10(b)  (14)  and  (15)) 

—Boycotting  or  taking  other  concerted 
actions  resulting  in  unrea.sonable  refusal  to 
deal.  (Section  10(c)(1)) 

—Allocating  shippers  among  specific  carriers 
or  prohibiting  memt)ers  of  TAA  from 
soliciting  cargo  from  particular  shippers. 
(Section  10(c)(6)) 

While  the  Commission  intends  that 
this  investigation  focus  on  the  issues 
described  above,  the  Investigative 
Officers  will  not  be  precluded  from 
developing  facts  related  to  any  other 
possible  violations  of  the  1984  Act  that 
may  be  uncovered  in  the  course  of  this 
proceeding.  Interested  persons  are 
invited  and  encouraged  to  contact  any 
of  the  Investigative  Officers  named 
herein,  at  (202)  523-5783  (Phone)  or 
(202)  523-5785  (Fax),  should  they  wish 
to  provide  testimony  or  evidence,  or  to 
contribute  in  any  other  manner  to  the 
development  of  a  complete  factual 
record  in  this  proceeding. 

Therefore,  it  is  ordered,  That  pursuant 
to  sections  5,  6,  8, 10, 11,  12  and  23  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1704, 1705. 1707, 1709, 1710. 1711  and 
1721,  and  part  502.  subpart  R  of  title  46 
of  the  Code  of  Federal  Regulations,  46 
CFR  502.281,  et  seq..  a  nonadjudicatory 
investigation  is  hereby  instituted  into 
the  practices  of  TAA  and  its  member 
lines  listed  in  the  Appendix  to  this 
Order,  to  develop  the  issues  set  forth 
above  and  to  provide  a  basis  for  any 
subsequent  adjudicatory,  assessment  or 
injunctive  action  by  the  Commission. 

It  is  further  ordered.  That  the 
Investigative  Officers  shall  be  \Vm. 
Jarrel  Smith,  Jr..  Vern  VV.  Hill,  Charles 
t.  Haslup  III.  Peter  J.  King  and  Martha 
C.  Smith  of  the  Commission.  The 
Investigative  Officers  shall  be  assisted 
by  such  staff  members  as  may  be 
assigned  by  the  Commission's  Managing 
Director  and  shall  have  full  authority  to 
hold  public  or  non-public  sessions,  to 
resort  to  all  compulsory  process 
authorized  by  law  (including  the 
issuance  of  subpoenas  ad  testificandum 
and  duces  tecum),  to  administer  oaths 
and  to  perform  such  other  duties  as  may 


be  necessary  in  accordance  with  the 
laws  of  the  United  States  and  the 
regulations  of  the  Commission; 

It  is  further  ordered.  That  the 
Investigative  Officers  shall  issue  a  joint 
final  report  of  findings  and 
recommendations  no  later  than  180  diiy,s 
after  publication  of  this  Order  in  the 
Federal  Register,  and  interim  reports  if 
it  appears  that  more  immediate 
Commission  action,  particularly 
injunctive  action,  is  necessary,  such, 
reports  to  remain  confidential  unless 
and  until  the  Commission  provides 
otherwise; 

It  is  further  ordered.  That  this 
proceeding  shall  be  discontinued  upon 
acceptance  of  the  joint  final  report  of 
findings  and  recommendations  by  the 
Commission,  unless  otherwise  ordered 
by  the  Commission;  and 

It  is  fifrther  ordered,  That  n  ot  i  ce  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  TAA  and  its 
member  lines  listed  in  the  Appendix 
hereto. 

By  the  Commission. 
Joseph  C.  Polking, 

Secretary: 

Appendix 

Trans-Atlantic  Agreement.  Meadows  Office 

Complex,  201  Route  17  North,  Rutherford, 

NJ  07070 
Polish  Ocean  Lines,  c/oGydnia  America 

Line,  Inc.,  39  Broadway,  14th  Floor.  .New 

York.  NY  10006 
Neptune  Orient  Lines  Ltd..  300  Montgomer\- 

Street,  San  Francisco,  CA  94104 
Mediterranean  Shipping  Co.  S.  A.  96  Morton 

Street,  New  York,  NY  10014 
DSR/Senator  Joint  Service,  180  Howard 

Street,  Suite  200,  San  Francisco,  CA  94105 
Sea-Land  Service,  Inc.,  150  Allen  Road, 

Liberty  Corner,  NJ  07938 
P&O  Containers,  Ltd..  Att:  Corporate  Counsel, 

One  Meadowlands  Piaza-12th  FL..  E. 

Rutherford.  NJ  07073 
Hapag-Llovd  (America)  Inc..  Onn  Eiisi-water 

Plaza.  Staten  Island.  NY  10305 
Orient  Overseas  Container  Line.  2  World 

Trade  Center.  New  York,  NY  10048 
Atlantic  Container  Line  BV,  50  Cragwood 

Road.  South  Plainfield,  NJ  07080 
Maersk  Line  Agency.  221  Main  Street.  Suitr 

1450.  San  Francisco.  CA  94105 
Nedlloyd.  Inc..  5  World  Trade  Center,  Suite 

617.  New  York.  NY  10048 
NYK  North  America.  Inc..  455  Market  Street. 

Suite  2100.  San  Francisco.  CA  94105 
Transportacion  Maritima.  Mexicana 

(Mexican  Line),  c/o  Trans-America  S.S. 

Agency.  140  W.  6th  Street.  San  Pedro.  CA 

90731' 
Tecomar  Line,  c/o  Phonecian  Int'l  Shipping. 

2350  N.  Belt.  East.  Suite  720.  Houston.  TX 

77032 
Cho  Yang  Line,  c/o  Effective  Tariff 

Management  Corp..  Suite  201.  6911  Lutrel 

Bowie  Road,  Bowie,  MD  20715 

|FK  Doc.  94-18655  Filed  7-29-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Georgia  Baker;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  w'ill  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  22, 1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Cienie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Georgia  Baker,  Granbury.  Texas;  to 
acquire  an  additional  8.42  percent  for  a 
total  of  28.78  percent  of  the  voting 
.shares  of  Community  Bankers,  Inc., 
Granbury,  Texas,  and  thereby  indirectly 
acquire  Community  Bank,  Granbury, 
Texas,  and  Community  Bank,  Rockwall, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  26. 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IIR  Doc.  94-18636  Filed  7-29-94:  8:45  ami 
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Greensburg  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal- 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspe<:tion  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwi.se  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
25, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63165: 

1.  Greensburg  Bancorp.  Inc., 
Shepherdsville,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Bancorp  Green  County,  Inc., 
Greensburg,  Kentucky,  and  thereby 
indirectly  acquire  Peoples  Bank  &  Trust 
Company,  Greensburg,  Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Commerce  Bancshares.  Inc.,  Kansas 
City,  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Twin  City 
Corporation,  Kansas  City,  Kansas,  and 
thereby  indirectly  acquire  Twin  City 
State  Bank,  Kansas  City,  Kan.sas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  26.1994. 

Jennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board. 

jFR  Doc.  94-18635  Filed  7-29-94:  8:45  amf 
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Republic  Bancorp,  Inc.;  Acquisition  of 
Company  E.  gaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  [f]]  for  the  Board's 
approval  under  se<,tion  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  a.ssets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  li.sted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applic;ation  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  su(  h 
as  undue  concentration  of  resource.s, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  que.stions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  applicjtion 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemorsnot  later  than  August  16, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Republic  Bancorp.  Inc..  Ann  Arbor, 
Michigan;  to  acquire  through  its  wholly 
owned  subsidiary,  Mayflower  Mortgage 
Incorporation,  a  corporation  doing 
business  as  Republic  Bancorp  Mortgage, 
Inc.,  certain  assets  and  liabilities  of 
Home  Funding.  Inc..  Hopewell  Junction. 
New  York,  and  thereby  engage  in  the 
activity  of  making  and  ser\icing  loans, 
pursuant  to  §  22.5.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Fetleral  R<sir\e 
System.  |uly  26.  1994. 
Jennifer  J.  Johnson, 

•Deputy  Secretary  of  the  Board. 
jFR  Dnc.  94-18634  Filed  7-29-94:  «:4.H  anil 

BILLING  CODE  621(W)1-F . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case; 

Mark  S.  Chagnon.  Sc.D..  MnkTiilnr 
BioQuest.  Inc.  A  report  of  the  Offi<  i?  of 
Reseanji  Integrity  (ORI)  of  its 
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investigation  i 
scientific  misc^n 
Mark  S.  Chagn 
in  scientific  m 
misrepresentir  ; 
credentials  in 
applications 
Institutes  of 
Chagnon  falsel  ^ 
completed  un 
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Massachusetts 
(MIT).  Lowell 
Institute  of 
Northeastern 
concluded  thai 
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fTech 


I  niv( 
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in  organic  cheipistry 
Although  he 
the  ORI  findin 
misconduct,  D 
a  Voluntary 
Agreement  unaer 
apply  for  Federal 
and  will  not 
committees,  b(iards 
groups  for  a 
June  28.  1994. 


FOR  FURTHER 
Director,  Divis 
Investigations. 
Integrity, 

Lyle  W.  Bivens, 

Director.  Office  > 
[rR  Doc.  94-1 
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Agency  for  Tcixic  Substances  and 
Disease  Registry 


[Announcemeni  490] 
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Introduction 
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TO  OBTAIN  ADDITIONAL 


Authority 

This  program  is  authorized  under 
Sections  101(36),  104(1)  (14)  and  (15) 
and  126  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  [42 
U.S.C.  9601(36),  9604(i)  (14)  and  (15) 
and  962fi]. 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  People. 

Eligible  Applicants 

Assistance  will  be  provided  to  Indian 
tribes  or  consortia  of  Indian  tribes. 
Indian  tribes  are  defined  in  Section 
101(36)  42  U.S.C.  9601  as  "any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  but  not  including 
any  Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and 
ser\  ices  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians." 

Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  1994  to  fund  2-5  awards.  It  is 
expected  that  the  average  award  will  be 
$53,000,  ranging  from  $40,000  to 
$75,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
1994,  and  will  be  for  a  12-month  budget 
period  within  a  total  project  period  of 
up  to  five  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Continuation  awards  witiiin  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services, 
including  contractual  services.  A  tribal 
government,  native  Alaska  village,  or 
tribal  consortium  as  the  direct  and 
primary  recipient  in  a  PHS  grant 
program,  must  perform  a  sub.stantive 
role  in  carrying  out  project  activities 
and  not  merely  serve  as  a  conduit  for  an 
award  to  another  party  or  provide  funds 
to  an  ineligible  party. 

Purpose 

The  purpose  of  this  cooperative 
agreement  program  is  to  build 


environmental  health  capacity  within 
the  American  Indian  and  Alaska  Native 
communities.  Capacity  building  efforts 
will  address  one  or  both  of  the 
following:  (a)  the  design  of  a  model  for 
health  care  professions  and  community 
environmental  health  education,  or  (b) 
the  development  of  an  environmental 
health  education  program  related  to 
hazardous  substances.  The  cooperative 
agreement  program  will  assist  tribal  and 
village  governments  in  addressing 
community  concerns  related  to 
hazardous  substances  waste  sites  and  in 
the  development,  implementation,  and 
evaluation  of  culturally  relevant,  tribal- 
based  environmental  health  education 
activities  for  American  Indian  and 
Alaska  Native  communities  and  for  the 
health  professionals  and 
paraprofessionals  serving  these 
communities. 

American  Indian  and  Alaska  Native 
environmental  and  health  staff  and 
other  professionals  and 
paraprofessionals  need  additional 
training  to  be  able  to  respond 
appropriately  to  environmental  health 
questions  currently  being  asked  by 
individual  community  members  and  to 
develop,  implement,  and  evaluate 
appropriate  community  and  health 
professional  environmental  health 
education  activities. 

The  proposed  program  should  include 
health  professional  and  paraprofessional 
training  in:  (1)  the  surveillance  and 
prevention  of  human  exposure  to 
hazardous  substances  prioritized  by  the 
Environmental  Protection  Agency  (EPA) 
and  ATSDR,  (2)  the  screening, 
diagnosis,  and  treatment  of 
environmental  illness  in  American 
Indian  and  Alaska  Native  community 
members,  and  (3)  appropriate  outreach 
and  risk  communication  with  members 
of  communities  potentially  exposed  to 
hazardous  substances  in  the 
environment. 

Project  activities  may  include: 
courses,  workshops,  or  conferences; 
development  of  culturally  appropriate 
environmental  heahh  materials;  and 
participation  in  other  activities 
necessary  to  educate  American  Indian 
and  Alaska  Native  community  members, 
tribal  health  and  environment 
professionals  and  paraprofessionals,  and 
other  health  professionals  serving 
American  Indian  and  Alaska  Native 
communities.  The  community 
education  activities  should  be  designed 
to  appropriately  address  identified 
community  health  concerns  related  to 
hazardous  substances  waste  sites  and  to 
promote  interest  in  health  and  science 
careers. 

The  program  should  also  result  in  tlit* 
development  of  models  for 
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environmental  health  training  and 
education  activities  that  can  be 
disseminated  for  use  by  other  American 
Indian  and  Alaska  Native  governments. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  the  program,  an  American 
Indian  and  Alaska  Native  government  or 
consortium  shall  be  responsible  for 
conducting  activities  under  A.,  below, 
and  ATSDR  will  be  responsible  for 
conducting  activities  under  B..  below: 

A.  Recipient  Activities 

1.  Develop  and  implement  education 
activities  related  to  preventing  and 
managing  environmental  health 
problems  on  tribal  lands.  These 
activities  should  be  designed  to  improve 
the  knowledge  and  skills  of  community 
members  and  health  professionals  and 
paraprofessionals  concerning  such 
topics  as: 

a.  Health  conditions  pos.sibly  related 
to  hazardous  substances  at  sites; 

b.  Health  studies  being  done  by 
ATSDR  concerning  chronic  exposure  of 
American  Indian/Alaska  Natives  to 
hazardous  substances; 

c.  Hazardous  substances  information 
and  site-specific  risk  communication; 

d.  American  Indian  and  Alaska  Native 
community  risk  communication  and 
outreach; 

e.  Environmental  health  guidelines 
and  policy,  and  health-based 
environmental  standards. 

2.  Develop  educational  materials 
specifically  targeted  for  American      * 
Indian  and  Alaska  Native  communities 
and  the  health  professionals  and 
paraprofessionals  serving  them, 
including  materials  in  appropriate 
languages. 

3.  Select  and  implement  appropriate 
methods  to  disseminate  educational 
materials  to  American  Indian  and 
Alaska  Native  communities  and  the 
health  professionals  and 
paraprofessionals  serving  them. 

4.  Develop  an  evaluation  plan  to 
ascertain  the  effectiveness  and  impact  of 
the  program  activities  and  the  overall 
program. 

5.  Develop,  evaluate,  and  disseminate 
to  appropriate  audiences  the  tribal 
training  and  education  model  developed 
as  a  result  of  this  project. 

B.  ATSDR  Activities 

1.  Assist  in  the  identification  of 
education  and  training  needs  of  target 
audiences. 

2.  Assist  in  the  design, 
implementation,  and  evaluation  of 
community  environmental  health 
education  and  health  profe.ssional  and 
paraprofessional  health  education 
activities. 


3.  Assist  in  the  design  and 
implementation  of  training  activities  for 
tribal,  local,  and  State  staff  serving  the 
environmental  health  needs  of 
American  Indian  and  Alaska  Native 
communities. 

4.  Provide  current  information  and 
instructional  resources  about  the 
possible  health  effects  related  to 
exposure  to  hazardous  substances  in  the 
environment. 

5.  Assist  in  development  of  an  overall 
evaluation  plan  to  determine  the 
effectiveness  and  impact  of  the  project 
on  knowledge,  skills,  attitudes,  and 
behaviors  of  target  audiences. 

6.  Provide  site-specific  assi.stance  and 
direction  on  possible  cost  recovery 
activities. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  by  an  ATSDR-convened 
objective  review  panel  based  on  the 
following  criteria: 

A.  Technical  Review  Criteria 

1.  Proposed  Program — 50% 

a.  Understanding  of  environmental 
health  problems  to  be  addressed; 

b.  Identification  of  target  groups  and 
their  education  and  training  needs; 

c.  Extent  to  which  project  objectives 
are  realistic,  measurable,  and  related  to 
program  requirements; 

d.  Specificity  and  feasibility  of 
proposed  activities  and  methods  used  to 
carry  out  the  project;  and 

e.  Specificity  and  feasibility  of  the 
proposed  schedule  for  implementing 
project  activities. 

2.  Proposed  Project  Management — 20% 

a.  Ability  of  the  applicant  toprovide 
appropriate  program  staff  and  support 
staff,  including  possible  contractor(s),  to 
the  project;  and 

b.  Plans  for  collaborative  efforts  and 
appropriate  letters  of  support  included. 

3.  Proposed  Project  Evaluation — 30% 

The  adequacy  of  the  proposal  relative 
to: 

a.  Appropriateness  of  the  methods 
used  to  evaluate  the  individual 
activities  and  overall  project; 

b.  Thoroughness  of  the  methods  used 
to  evaluate  the  individual  activities  and 
overall  project;  and 

c.  Extent  to  which  the  evaluation  plan 
includes  measures  of  program  outcome 
and  effectiveness,  such  as  changes  in 
participant's  knowledge,  attitudes,  and 
behaviors. 

4.  Proposed  Project  Budget — (not 
scored) 

The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justified 


with  a  budget  narrative,  and  consi-stent 
with  the  intended  use  of  cooperative 
agreement  funds. 

B.  Continuation  awards  within  the 
five-year  project  period  will  be  made  on 
the  basis  of  the  following  criteria: 

1.  Satisfactory  progress  in  meeting 
past  budget  period  objectives; 

2.  Objectives  for  the  next  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  Any  proposed  changes  in  project 
objectives,  methods  of  operation,  staffer 
contractor(s).  or  evaluation  procedures 
which  will  facilitate  achievement  of 
project  goals. 

4.  Any  budget  changes  or  requests  are 
clearly  justified  and  consistent  w^ith  the 
intended  use  of  cooperative  agreement 
funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
E.xeculive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  .'V.ssistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.1B1. 

Other  Requirements 

A.  Disclosure 

The  applicant  is  required  to  provide 
documentation  that  any  medical 
information  obtained  plirsuant  to  the 
agreement,  pertaining  to  an  individual 
and  therefore  considered  confidential, 
will  be  protected  from  di.sclosure  when 
the  consent  of  the  individual  to  relea.se 
identifying  information  is  not  obtained. 

B.  Cost  Recovery 

The  CERCLA  of  1980.  as  amended  by 
the  SARA  of  1986,  provides  for  the 
recovery  of  costs  incurred  for  response 
actions  at  each  NPL  Superfund  site  from 
potentially  responsible  parties.  Ihe 
recipient  would  agree  to  maim  iin  an 
accounting  system  that  will  keep  an 
accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e..  individual 
time,  travel,  and  associated  costs 
including  indirect  costs,  as  appropriate 
for  the  site.  The  applicant  would  also 
maintain  documentation  that  describes 
the  site-specific  actions  taken  with 
respect  to  the  site,  e.g.,  contracts,  work 
assignments,  progress  reports,  and  other 
documents  that  describe  the  work 
performed  related  to  a  site.  The 
recipient  will  retain  the  documents  and 
records  to  support  the.se  financial 
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transactions,  fo  ■  possible  use  in  a  cost 
recovery  case,  I  sr  a  minimum  often 
years  after  subr  tission  of  a  final 
Financial  Statu  !  Report  (FSR).  unless 
there  is  a  litigation,  claim,  negotiation, 
audit,  or  other  i  ction  involving  the 
specific  site,  thi  (n  the  records  will  be 
maintained  unt  1  resolution  of  all  issues 
at  the  specific  .s  te. 

C.  Third  Party  Agreements 


Project  activi 
approved  for 
formalized  in 
clearly  establi. 
between  the  tri 
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E.  OMB  Clearance 

Projects  that  Involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/9,  OMB  Control  Number  0937-0189) 
must  be  submitted  to  Henry  Cassell, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta.  GA  30305.  on  or 
before  September  1, 1994. 

1 .  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date:  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.  S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  490. 
You  will  receive  a  complete  program 
description,  information  on  'pplication 
procedures,  and  application  fonns. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Maggie 
Slay,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404)  842-6797. 
Programmatic  technical  assistance  may 
be  obtained  from  Christine  Rosheim, 
D.D.S.,  M.P.H.,  Health  Education 
Specialist,  Division  of  Health  Education, 


ATSDR,  1600  Clifton  Road.  Mailstop  E- 
33.  Atlanta,  GA  30333,  telephone  (404) 
639-6206. 

Please  refer  to  Announcement  490 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  July  26, 1994. 
Claire  V.  Broome, 

Deputy  Administrator  Agency  for  Toxic 
Substances  and  Disease  Registry. 
|FR  Doc.  94-18613  Filed  7-29-94:  8;45  amj 
BILLING  CODE  4163-7(M> 


Centers  for  Disease  Control  and 
Prevention 

Control  of  Inorganic  Lead  Exposures 
During  Lead  Reclamation:  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name;  Control  of  Inorganic  Lead  Exposures 
Dyi^ng  Lead  Reclamation. 

Time  and  Date:  1  p.m. -5  p.m.,  August  11, 
1994. 

Place:  Alice  Hamilton  Laboratory, 
Conference  Room  A,  NIOSH,  CDC,  .SSSS 
Ridge  Avenue.  Cincinnati.  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  is  to  conduct  an 
open  meeting  for  the  jjeer  review  of  a  NIOSH 
project  entitled,  ""Control  of  Inorganic  Lead 
Exposures  During  Lead  Reclamation."  This 
project  will  evaluate  engineering  controls 
and  occupational  programs  {incentive, 
hygiene,  training,  etc.)  in  lead  smelters.  The 
goal  of  this  project  is  to  identify  the 
technologies  and  occupational  programs  that 
are  effective  in  reducing  lead  exposures  to 
the  lead  smelter  worker.  Viewpoints  and 
suggestions  from  industry,  hhoT,  academia, 
other  government  agencies,  and  the  public 
are  invited. 

Contact  Person  for  Additional  Information: 
Ronald  M.  Hall,  NIOSH,  CDC,  4676  Columbia 
Piirkway,  Mailstop  R5,  Cincinnati,  Ohio 
45226,  telephone  513/841-4387, 

Dated:  July  25, 1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
|FR  Doc.  94-18611  Filed  7-29-94;  3:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  93N-0349] 

Satisii  R.  Shah;  Denial  of  Hearing  and 
Final  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  a 
hearing  for  and  is  issuing  a  final  order 
under  section  306(a)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  335a(a)(2))  permanently 
debarring  Mr.  Satish  R.  Shah,  #28858- 
037,  L.S.C.I.  Allenwood,  P.O.  Box  1500, 
White  Deer,  PA  17887,  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  bases  this 
order  on  a  finding  that  Mr.  Shah  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product  and  relating  to  the  regulation  of 
a  drug  product  under  the  act. 
EFFECTIVE  DATE:  August  1,  1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville.  MD  20855.  301- 
594-2041.  :*      . 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Mr.  Satish  R.  Shah,  a  former  research 
and  development  supervisor  in  Par 
Pharmaceutical,  Inc.'s  (Par).  Research 
and  Development  Department,  was 
sentenced  on  April  30.  1993,  for  his 
conviction  of,  among  other  counts,  one 
count  of  making  a  false  statement  to  a 
Federal  agency,  a  felony  offense  under 
18  U.S.C.  1001.  The  basis  for  this 
conviction  was  Mr.  Shah's  material  false 
statement  to  FDA  regarding  the 
formulation  and  the  bioequivalency  and 
stability  testing  of  Par's  generic  drug 
product  Triamterene  75  milligram  (mg)/ 
Hydrochlorothiazide  50  mg  tablets. 

In  a  certified  letter  received  by  Mr. 
Shah  on  October  22, 1993,  the  Deputy 
Commissioner  for  Operations  offered 
Mr.  Shah  an  opportunity  for  a  hearing 
on  the  agency's  proposal  to  issue  an 
order  under  section  306(a)  of  the  act 
permanently  debarring  Mr.  Shah  from 
providing  services  in  any  capacity  to  a 


person  that  has  an  approved  or  pending 
drug  product  application.  The  proposal 
was  based  on  a  finding,  under  section 
306(a)  of  the  act,  that  Mr.  Shah  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development, 
approval,  and  regulation  of  a  drug 
product. 

The  certified  letter  informed  Mr.  Shah 
that  his  request  for  a  hearing  could  not 
rest  upon  mere  allegations  or  denials 
but  must  present  specific  facts  showing 
that  there  was  a  genuine  and  substantial 
issue  of  fact  requiring  a  hearing.  The 
letter  also  notified  Mt.  Shah  that  if  it 
conclusively  appeared  from  the  face  of 
the  information  and  factual  analyses  in 
Mr.  Shah's  request  for  a  hearing  that 
there  was  no  genuine  and  substantial 
issue  of  fact,  FDA  would  enter  summary 
judgment  against  him.  making  findings 
and  conclusions,  and  denying  his 
request  for  a  hearing. 

Mr  Shah  requested  a  hearing  in  a 
letter  dated  November  23, 1993. 
However.  Mr.  Shah  has  not  submitted 
any  information  or  analyses  to  justify  a 
hearing.  Mr.  Shah's  failure  to  raise  any 
issues  of  fact,  and  his  failure  to  submit 
information  or  analyses  in  support  of 
his  hearing  request,  constitute  a  waiver 
of  his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment  (21  CFR  12.22). 

II.  Denial  of  Hearing 

Because  he  failed  fo  present  any 
arguments  or  information  to  show  why 
he  should  not  be  debarred.  FDA  finds 
that  Mr.  Shah  has  failed  to  identify  any 
genuine  and  substantial  issue  of  fact 
requiring  a  hearing.  Accordingly, 
pursuant  to  21  CFR  12.28,  the  agency 
denies  Mr.  Shah's  request  for  a  hearing. 

III.  Findings  and  Order 

Therefore,  the  Acting  Deputy 
Commissioner  for  Operations,  under 
section  306(a)  of  the  act  and  under 
authority  delegated  to  her  (21  CFR  5.20). 
finds  that  Mr.  Satish  R.  Shah  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product  (21  U.S.C.  335a(a)(2)(A)); 
and  (2)  relating  to  the  regulation  of  a   . 
drug  product  (21  U.S.C.  335a(a)(2)(B)). 
Specifically,  Mr.  Shah's  felony 
conviction  under  18  U.S.C.  1001  was  for 
making  a  false  statement  to  FDA  by 
submitting  false  pilot  batch  records  for 
a  drug  product.  Pilot  batch  records  are 
used  by  FDA  in  its  determination  of 
whether  to  approve  a  generic  drug 
product  based,  among  other  things,  on 
bioequivalence  with  its  name  brand 
counterpart.  Because  a  showing  of 
bioequivalence  is  a  prerequisite  to  drug 


approval,  the  actions  for  which  Mr. 
Shah  was  convicted  affected  the  drug 
approval  process. 

As  a  result  of  the  foregoing  findings, 
Mr.  Satish  R.  Shah  is  permanently 
debarred  from  providing  service-s  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  sections  505,  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  36Cb,  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262). 
effective  (insert  date  of  publication  in 
the  Federal  Register)  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Shah,  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Mr. 
Shah,  during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
dnig  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition.  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Mr.  Shah  during  his  period  of 
debarment. 

Any  application  by  Mr.  Shah  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  93N-0349  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  .submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday 

Dated:  July  18.  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc  94-18624  Filed  7-29-94;  8:45  am| 

BILUNG  CODE  4160-01-F 


Conference  on  Feasibility  of  Genetic 
Technology  to  Close  the  HIV  Winaow 
in  Donor  Screening;  Notice  of  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Office  of  the 
Commissioner,  is  spon.soring  a  public 
meeting  to  evaluate  the  feasibility  and 
utility  of  gene  amplification  techniques 
to  enhance  viral  detection  in  the 
seronegative  "window"  phase  of  human 
immunodeficiency  virus  (HIV) 
infection. 
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DATES:  The  puUlic  meeting  will  be  held 
on  Monday.  September  26, 1994,  7  a.m. 
to  4  p.m.  through  Wednesday, 
September  28.  fe94, 12  m. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Holiday  Inn-Silver  Spring, 
R777  Georgia  Awe.,  Silver  Spring,  MD. 
FOR  FURTHER  INF0R«4AT)0N  CONTACT: 
Nicholas  P.  Revlter,  Food  and  Drug 
Administration!  Office  of  Health  Affairs 
(HFY-20),  5600  Fishers  Lane,  Rockville, 
MD  20857,  30lU43-1382.  FAX  301- 
443-0232.  Thofe  persons  interested  in 
attending  the  nieeting  should  mail  their 
registration  to  Nicholas  P.  Reuter 
(address  abovel  Registration  should 
include  name,  title,  organization, 
address,  and  telephone  number  and/or 
fax  number.  There  is  no  charge  for  this 
meeting,  but  advance  registration  is 
required  and  early  registration  is 
encouraged  dut  to  seating  limitations. 
The  cutoff  data  for  registration  is  August 
26, 1994. 

SUPPLEMENTARY  INFORMATION:  Several 
novel  approaches  have  been  described 
for  the  detection  of  genetic  sequences  by 
amphfication.  Although  these 
techniques  offer  high  sensitivity  for 
detection,  problems  of  nonspecificity, 
reproducibilityland  reduced  throughput 
have  hampered  their  use  in  routine 
diagnosis.  The  jrogram  is  designed  to 
assess  the  cunt  nt  status  of  technology 
development  ai  id  readiness  for 
applications  to  donor  screening.  The 
procedural  and  economic  aspects  of 
implementing  I  iiese  techniques  will  also 
be  discussed. 

Dated:  July  26, 1994. 
Michael  R.  Taylc  r, 

Deputy  Commiss  oner  for  Policy. 

|FR  Doc.  94-1861 0  Filed  7-29-94;  8:45  ami 
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Public  Health  I  »ervice 

Agency  for  Hef  Ith  Care  Policy  and 
Research;  Meeting 


In  aciordanc ; 
the  Federal  Ad  r 
(Title  5,  U.S.C. 
announcement 
special  emph 
meet  during  th 


as  IS 


Name:  Health 
Special  Emphasi 

Date  and  Time 

Place:  Holiday 
Rockville  Pike 
Kockville, 

Open  August 
Closed  for  remai 

Purpose:  This 
conducting  the  i 
applications 
persons  with 


(lar 


with  section  10(a)  of 
isory  Committee  Act 
Appendix  2) 
is  made  of  the  following 

panel  scheduled  to 
month  of  August  1994: 

re  Policy  and  Research 
Panel. 

August  18. 1994.  9:30  am. 
Inn  Crowne  Plaza,  1750 
C  anference  Room  TBA, 
Maryland  20852. 

9:30  a.m.  to  10:00  a.m. 
ider  of  meeting, 
'anel  is  charged  with 
itial  review  of  grant 
related  to  research  on  care  for 
Al[  S/HIV  diseases. 


Agenda:  The  open  session  of  the  meeting 
on  August  18  from  9:30  a.m.  to  10:00  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  committee  will  be 
reviewing  complex  and  detailed  grant 
applications  dealing  with  (1)  cost  and 
hnancing  of  HIV/AIDS  treatments  and 
services;  (2)  organization  and  delivery  of 
services;  (3)  characteristics  and  interactions 
of  providers  and  patients;  (4)  comorbidity, 
and  (5)  special  f>opulations.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
Title  5,  U.S.C.  Appendix  2  and  Title  5. 
U.S.C.  552b{c)(6),  the  Administrator, 
AHCPR,  has  made  a  formal  determination 
that  this  latter  session  will  be  closed  because 
the  discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of. 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone,  Ph.D., 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602.  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-2462. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  July  22.  1994. 
Clifton  R.  Gaus, 
Administrator. 

|FR  Doc.  94-18620  Filed  7-29-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-942-04-4730-021 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATE:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  S.  Parrish,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM).  Nevada  State 
Office.  850  Harvard  Way.  P.O.  Box 
12000.  Reno,  Nevada  89520,  702-785- 
6541. 

SUPPLEMENTARY  INFORMATION:  1.  The  Plat 
of  Survey  of  the  following  described 
lands  was  officially  filed  at  the  Nevada 
State  Office,  Reno,  Nevada  on  April  25, 
1994: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  a  portion  of  the 
subdivision  of  section  26,  the 


subdivision  of  the  SET'A  of  section  26, 
and  the  metes-and-bounds  survey  of  lot 
1  of  section  26,  T.  22  S..  R.  61  E..  Mount 
Diablo  Meridian,  Nevada,  under  Group 
No.  742,  was  accepted  April  19, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Qty  of  Henderson. 

2.  The  Plat  of  Survey,  in  three  sheets, 
of  the  following  described  lands  was 
officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  May  4, 1994: 

The  plat  representing  the  dependent 
resurvey  of  the  Eighth  Standard  Parallel 
North,  through  a  portion  of  Ranges  64 
and  65  East,  a  portion  of  the  south 
boundary,  the  west  boundary,  and  the 
dependent  and  independent  resurvey  of 
the  subdivisional  lines  and  the  metes- 
and-bounds  survey  of  Tract  Nos.  37,  38, 

39,  40.  41,  42  and  43.  T.  40  N..  R.  65 
E.,  Mount  Diablo  Meridian,  Nevada, 
under  Group  No.  673,  was  accepted 
April  20. 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

3.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  May  16, 1994: 

The  Supplemental  Plat  showing 
amended  and  additional  lotting  of  sec. 

40,  T.  35  N.,  R.  56  E.,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  May  9, 
1994. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management  and  Allie  and  Bill 
Bear. 

4.  The  Plat  of  Survey,  in  three  sheets, 
of  the  following  described  lands  was 
officially  filed  at  the  Nevada  State 
Office.  Reno.  Nevada  on  May  27. 1994: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  a  p)Ortion  of  the  subdivisional 
lines,  a  portion  of  the  meanders  of  Lake 
Tahoe,  and  the  subdivision  of  certain 
sections,  T.  14  N..  R.  18  E.,  Mount 
Diablo  Meridian,  Nevada,  under  Group 
No.  657.  was  accepted  May  23. 1994; 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

5.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno.  Nevada 
on  June  23. 1994: 

The  plat  representing  the  dependent 
resurvey  of  the  east  and  west 
boundaries,  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdivisional  lines  of  T.  41  N..  R.  65  E., 
Mount  Diablo  Meridian,  Nevada,  under 
Group  No.  676,  was  accepted  June  15, 
1994. 
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This  sun-ey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

6.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno.  Nevada 
on  June  30, 1994: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  of  T.  16  N.,  R.  33  E., 
Mount  Diablo  Meridian,  Nevada,  under 
Group  No.  701,  was  accepted  June  23. 
1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Navy. 

7.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  June  30, 1994: 

The  Supplemental  Plat  representing 
the  subdivision  of  former  lots  6  and  7, 
section  5,  T.  19  S..  R.  60  E.,  Mount 
Diablo  Meridian,  Nevada,  was  accepted 
June  27, 1994. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Lane  Managepient  and  Olympic  Lands^ 
Inc. 

7.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  will  be  placed  in  the  open  files 
in  the  BLM  Nevada  State  Office  and  will 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 
John  S.  Parrish, 

Chief  Cadastral  Surveyor,  Nevada. 
IFR  Doc.  94-18601  Filed  7-2»-94:  8:45  am) 
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Fish  and  Wildlife  Service 

Fish  and  Wildlife  Service  Hydropower 
Policy 

AGENCY:  Fish  and  Wildlife  Ser\'ice. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Based  on  an  internal  review 
and  on  public  comments  received  in 
response  to  a  January  10, 1990,  Federal 
Register  notice,  the  Fish  and  Wildlife 
Service  (Service)  determined  that  a 
national  policy  specifically  directed 
toward  non-Federal  hydropower 
projects  was  not  necessary.  The  Service 
Hydropower  Policy  issued  in  1988  was 
rescinded  on  June  1, 1994.  Other 
Servicewide  policies,  specifically  the 
Mitigation  Policy  published  in  a  Federal 
Register  notice  of  January  23, 1981,  will 
c"ontinue  to  apply  to  Service  activities 


which  evaluate  impacts  of  land  and 
water  development  projects,  including 
non-Federal  hydropower  projects. 
DATES:  The  Hydropower  Policy 
rescission  became  effective  June  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  Kolar,  Chief.  Branch  of  Federal 
Activities.  U.S.  Fish  and  Wildlife 
Servii^es,  MS  400  ARLSQ.  1849  C  Street, 
N.W.,  Washington,  D.C.  20240.  (703) 
358-2183. 

SUPPLEMENTARY  INFORMATION:  On  July 
25. 1988,  the  Service  issued  a 
hydropower  policy  intended  to  provide 
guidance  on  the  role  of  the  Service  in 
the  planning  and  development  of  non- 
Federal  hydropower  projects.  In  a 
Federal  Register  notice  of  January  10. 
1990.  the  Service  requested  comments 
on  its  role  in  tlie  Federal  Energy 
Regulatory  Commission's  (FERC) 
hydropower  licensing  program,  as  it 
relates  to  provisions  of  the  Electric 
Consumers  Protection  Act  of  1986  (Pub. 
L.  99-495).  That  notice  specifically 
requested  comments  on  the  need  for 
Servicewide  hydropower  policy  and  on 
the  scope  and  content  of  such  a  policy. 

The  Service  received  54  comment 
letters  from  Federal  and  State  agencies, 
organizations,  and  individuals.  Only  a 
minority  of  these  letters  specifically 
identified  a  need  for  a  national  policy. 
Of  these,  several  expressed  a  need  for 
consistent  national  approach  from  the 
Service's  decentralized  organization 
toward  hydropower  project 
recommendations,  particularly  during 
1990  to  1993,  when  a  large  number  of 
projects  were  due  tc  be  relicensed. 
Other  commentors  recommended  that 
the  Service  concentrate  its  efforts  on 
relicensing  consultations  and  on  the 
new  FERC  consultation  regulations 
rather  than  on  preparing  a  new 
hydropower  policy.  The  Service  agrees 
with  the  need  for  a  consistent  national 
approach  and  with  the 
recommendations  for  focusing  on 
consultations  and  regulations. 
Specifically,  the  Service  agrees  with  the 
many  other  commentors  who  suggested 
that  the  Ser\'ice's  Mitigation  Policy, 
which  was  developed  for  all  types  of 
land  and  water  development  projects 
and  published  in  the  January  23, 1981 
Federal  Register,  provides  sufficient 
information  and  more  detailed  guidance 
for  Service  biologists  and  hydropower 
developers.  The  Service  believes  that 
the  Mitigation  Policy  provides  a 
consistent  national  approach  for 
reviewing  hydropower  projects  across 
the  country. 

Althogh  not  spet;ifically  requested, 
many  letters  commented  on  the 
Service's  1988  hydropower  policy.  One 
concern  identified  was  that  the  policy 


was  not  consistent  with  the  Electric 
Consumers  Protection  Act  of  1986, 
which  directs  FERC  to  include  licen.se 
conditions  that  "protect,  mitigate 
damages  to,  and  enhance"  fish  and 
wildlife  resources.  The  Service's  1988 
policy  discussed  only  mitigation  and 
enhancement,  and  not  protection.  Many 
concerns  were  also  expressed  regarding 
the  definitions  of  mitigation  and 
enhancement,  particularly  as  related  to 
relicensing  issues.  Confusion  over  the 
interpretation  of  these  terms  has  led  to 
inconsistent  approaches  to  mitigation 
planning  at  non-Federal  hydropower 
projects.  Most  commentors 
recommended  that,  if  a  policy  was 
determined  to  be  necessary,  major 
alterations  should  be  made  to  the 
Service's  1988  hydropower  policy. 
Because  of  the  broad  spectrum  of 
comments  received  from  within  and 
without  the  Service,  and  the  lack  of 
need  for  a  specific  Servicewide 
hydropower  policy,  the  Service 
rescinded  its  1988  hydropower  policy 
on  June  1. 1994.  The  Service's 
Mitigation  Policy  will  continue  to  apply 
to  Service  activities  on  land  and  water 
development  projects,  including  non- 
Federal  hydropower  projects.  The 
Service  will  also  continue  to  develop  or 
modify  technical  guidelines  for  staff 
biologists  in  reviewing  hydropower 
projects. 

Dated:  July  11.1994. 
Mollie  H.  Beattie, 

Director. 

IFR  Doc.  92-18667  Filcci  7-29-92:  8:45  am) 
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National  Park  Service 

Olympic  National  Park;  Intent  To 
Prepare  Two  Environmental  Impact 
Statements;  Elwha  River  Ecosytem 
Restoration 

SUMMARY:  The  National  Park  Service 
(NFS)  intends  to  adopt  an  existing 
environmental  impact  statement  (EIS) 
and  circulate  it  with  supplemental 
information  concerning  removal  of  the 
Glines  Canyon  and  Elwha  Dams  (the 
projects)  from  the  Elwha  River  in  the 
state  of  Washington.  The  NPS  intends  to 
adopt  the  March  1991  draft  EIS.  as 
amended  in  1993  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  and 
incorporate  by  reference  the 
Congressionally  mandated  "Elwha 
Report."  as  information  for  the  Secretary 
of  the  Interior  (Secretary)  on  whether  to 
remove  the  projects  as  means  to  restore 
the  Elwha  River  ecosystem. 

NPS  will  adopt  the  FERC  1993 
document  with  supplemental 
information  as  the  NPS  draft  EIS.  The 
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supplemental  i  iformation  will  include 
any  new  data  a  id  findin^^s  regarding 
restoration  of  tl  e  Elwha  River 
ecosystem  gathi  ired  since  the  release  of 
the  FERC  docui  lent.  The  range  of 
alternatives  an(  issues  analyzed  by 
FERC  will  essei  itially  be  the  same; 
however,  the  pi  irpose  and  need  and 
proposed  action  will  change  to  fully 
restoring  the  El  vha  River  ecosystem  and 
native  anadrom  ous  fishery  through 
removal  of  the  trojects.  Should  ihis 
process  conclule  with  a  decision  to 
remove  one  or  »oth  projects  as  means  to 
restore  the  ecot  ysfem,  NFS  intends  to 
prepare  and  iss  ie  a  second  EIS  on 
alternatives  to  i  mplement  this  decision, 
such  as  timij!g.  methods  for  removin" 
the  dams,  and  nanaging  sediment.  NFS 


intends  to  worl 
EIS's;  however 
basis  of  the  firs 


alternative  otht  r  than  remova 
projct:ts,  prepii  ation  of  the 
"Iniplementati(  n  EIS"  will  cease. 

Extensive  pu  )lic  scoping  and 
comment  on  th  s  FERC  EIS  occurred  in 


1991  and  1993 
available  public 


ind  NFS  will  make 
comments  and  FERC's 
responses  on  \\jfa  1991  document.  NFS 
intends  to  ask  f  jr  public  comment  on 

and  supplemental 
information  when  released  to  the  public 
in  the  fall  of  19  34.  Additional  public 
scoping  on  the  'Implementation  EIS" 
will  also  be  sol  cited  in  the  future. 
Fersons  wishin '  additional  information 


should  contact 


;he  National  Park 


Service,  Superiitendent,  Olympic 
National  Fark,  i  iOO  East  Fark  Avenue, 
Port  Angeles,  V  'ashington  98362.,  attn. 
Elwha  River  Rp  sto ration  Project/Brian 
Winter,  or  al  te  ephune  number  (206) 
452-0302. 
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wild,  self-sustaining  runs  of 
anadromous  fish;  (2)  restoration  of 
natural  Elwha  River  Ba.sin  conditions 
within  Olympic  National  Park;  and  (3) 
provision  of  renewable  hydroelectric 
energy.  FERC  concluded  that  removal  o/ 
both  dams  would  best  meet  the  first  two 
objectives.  FERC's  EIS  was  not  finalized 
and  a  record  of  decision  was  not  issued. 

The  Elwha  River  Ecosystem  and 
Fisheries  Restoration  Act  (P.L.  102-495) 
was  enacted  by  Congress  in  October 
1992  to  legislatively  resolve  numerous 
conflicts  surrounding  these  two 
projects.  It  directs  the  Department  of  the 
Interior  to  prepare  a  report 
(subsequently  titled  The  Elwha  Report) 
including  plans  for  dam  removal,  fish 
restoration,  and  protection  of  local 
water  .supplies,  and  power  supply 
replacement.  The  Act  authorizes  the 
Secretary  of  the  Interior  to  acquire  both 
dams  if  determined  dam  removal  is 
necessary  for  the  full  restoration  of  the 
Elwha  River  ecosystem  and  native 
anadromous  fisheries  and  that  funds  be 
made  available  for  that  purpose. 

The  Ehvha  Report  was  prepared  by 
NPS  in  cooperation  with  several  federal 
agencies  and  the  Lower  Elwha 
S'Klallam  tribe.  It  was  sub.nitted  to  the 
Office  of  Management  and  Budget  in 
December  1993  and  to  Congress  in  June 
1994.  The  report  summarizes  much  of 
the  FERC  EIS  and  added  feasibility  and 
cost  analyses  for  a  range  of  scenarios  for 
dam  removal  and  mitigation  of 
subsequent  impacts.  It  concludes  that 
removal  of  both  projects  is  the  only 
alternative  that  would  achieve  the  goal 
of  full  restoration  of  the  Elwha  River 
ecosystem  and  native  anadromous 
fisheries. 

As  provided  for  by  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  1 506. 3).  NPS 
intends  to  adopt  the  amendsni  FERC  EIS 
and  incorporate  by  reference  the  1994 
Elwha  Report  in  a  draft  EIS  for  public 
review  and  comment.  Depending  on  the 
outcome  of  this  EIS,  a  second 
"Implementation  EIS"  will  address  a 
range  of  specific  dam  removal  and- 
sediment  management  options, 
analyzing  the  impacts  of  each  in  more 
d»^pth. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  will  prepare  both 
EIS's  in  cooperation  with  the  U.S.  Fish 
and  Wildlife  Service,  the  Bureau  of 
Indian  Affairs,  Army  Corps  of 
Engineers,  Bureau  of  Reclamation,  and 
Lower  Elwha  S'Klallam  Tribe.  The 
responsible  official  is  Charles  Odegard, 
Regional  Director,  Pacific  Northwest 
Regional  Office.  The  preparation  of  both 
EISs  and  subsequent  Record  of 
Decisions  is  expected  to  take  about  two 


years.  The  public  will  have  an 
opportunity  to  review  and  comment  on 
the  first  EIS  in  the  fall,  1994.  A  final  EIS 
is  expected  to  be  released  in  early  1995. 
Should  the  decision  be  made  to  remove 
the  projects,  the  draft  "Implementation 
EIS"  would  be  released  for  public 
review  mid-year,  1995,  with  a  final  EIS 
anticipated  in  early  1996. 

Dated:  July  22. 19^4. 

Denis  P.  Gaivin, 

A  ssocia  te  Director.  Phi  nningand 
Development,  Sational Park  Si  nice.    • 

IFR  Doc.  94-18568  Filed  7-2*-94:  8:45  ami 
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Meeting  of  ^i\e  Nationai  Park  System 
Advisory  Board 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  Meeting  of  National 
Park  System  Advisory  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix,  that  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  August  14  and  15, 
1994,  at  the  State  Plaza  Hotel,  Diplomat 
Room,  2117  E  Street,  NW,  Washington, 
DC.  -The  Board  will  convene  for  the 
opening  of  the  general  business  meeting 
at  1:30  p.m.,  Sunday,  August  14,  and 
will  meet  until  about  5:00  p.m.  The 
Board  will  reconvene  at  about  8:00  a.nri,. 
Monday,  August  15,  and  the  meeting 
will  be  adjourned  about  5:00  p.m.,  that 
day.  The  meeting  will  follow  orientation 
tours  of  Manassas  National  Battlefield  - 
Park,  Virginia;  the  White  House;  and  the 
core  Memorial  Area  in  the  District  of 
Columliia  and  environs. 

On  August  14,  after  opening  remarks    • 
by  the  Director  of  the  National  Fark 
Service,  the  Board's  Land  and  Water 
Conservation  Fund  Review  Committee 
will  propose  recommendations  for 
deliberation  and  adoption  by  the  Board. 
The  Board  will  then  receive  an  interim 
report  from  its  Denali  Committee,  which 
is  currently  scheduled  to'piovide  a  final 
report  in  late  fall  1994.      ..   - 

On  August  15,  the  Board  will  receive 
the  report  of  its  History  Areas 
Committee  and  potential  National 
Historic  Landmarks  will  be  brought 
before  the  Board  for  deliberation  and 
recommendation  to  the  Secretary  of  the 
Interior.  Activities  relating  to  the 
National  Fark  Service's  upcoming 
American  Labor  History  theme  study 
will  also  be  discus.sed. 

The  Board  may  be  addressed  at 
various  times  by  officials  of  the 
Department  of  the  Interior  and  the 
National  Park  Service,  and  other 
miscellaneous  topics  and  reports  may  be 
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covered.  The  order  of  the  agenda  may  be 
changed,  if  necessary,  to  accommodate 
travel  schedules  or  for  other  reasons. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  fir.st-come,  first- 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  The  Chairman 
may  also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  length  of 
presentations  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Shirley  S.  Smith,  Office  of  Policy, 
National  Park  Service,  P.  O.  Box  37127, 
"Washington,  DC  20013-7127  (telephone 
202-208-^1030).  More  specific 
information  on  potential  National 
Historic  Landmarks  may  be  obtained 
from  Acting  Chief  Historian  Benjamin 
Levy,  History  Division,  National  Park 
Service  (telephone  202-343-8164)  at  the 
above  post  office  box  address. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  the  meeting,  in  Room  1220. 
Main  Interior  Building,  1849  C  Street, 
NW.  Washington,  DC. 
Dennis  Fenn, 
Acting  Deputy  Dirpdor 
[PR  Doc.  94-18565  Filed  7-29-94;  8:45  amj. 
3IUJNG  CODE  43ia-70-P 


Notice  of  Inventofy  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Hancock  County,  ME,  in  the  Control  of 
the  National  Park  Service. 

AGENCY:  National  Park  Service, 
Interior 

ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  completion  of  the 
inventory  of  human  remains  and 
associated  funerary  objects  from  a  site  in 
Hancock  County,  ME,  that  are  presently 
in  the  control  of  the  National  Park 
Service. 

A  detailed  inventory  and  assessment 
of  these  human -remains  has  been  made 
by  National  Park  Service  curatorial  staff, 
contracted  specialists  in  physical 
anthropology  and  prehistoric 
archeology,  and  representatives  of  the 
Penobscot  Nation,  Aroostook  Band  of 
Micmac,  Houlton  Band  of  Maiiseet,  and 
the  Passamaquoddy  Nation,  identified 


collectively  hereafter  as  the  Wabanakj 
Tribes  of  Maine. 

The  partial  remains  of  at  least  seven 
individuals  (including  five  adults,  one 
subadult,  and  one  child)  were  recovered 
in  1977  from  a  single  grave  at  the 
Fernald  Point  Site  (ME  Site  43-24).  a 
prehistoric  shell  midden  on  Mount 
Desert  Island,  within  the  boundary  of 
Acadia  National  Park.  A  bone  harpoon 
head,  a  modified  beaver  tooth,  and 
several  animal  and  fish  bone  fragments 
were  found  associated  with  the  eight 
individuals.  Radiocarbon  assays 
indicate  the  burial  site  dates  between 
1035-1155  AD.  The  human  remains  and 
associated  funerary  objects  have  been 
catalogued  as  ACAD-5747.  5749,  5750. 
5751,  5752,  5783,  5784.  The  partial 
remains  of  an  eighth  individual  (an 
elderly  male)  was  also  recovered  in 
1977  from  a  second  grave  at  the  Fernald 
Point  Site.  No  associated  funerary 
objects  were  recovered  with  this 
individual.  Radiocarbon  assays  indicate 
the  second  burial  site  dates  between 
480-680  AD.  The  human  remains  have 
been  catalogued  as  ACAD-5748.  The 
human  remains  and  associated  funerary 
objects  of  all  nine  individuals  are 
currently  in  the  possession  of  the 
University  of  Maine.  Orono,  ME. 

Inventory  of  the  human  remains  and 
associated  funerary  objects  and  review 
of  the  accompanying  documentation 
indicates  that  no  known  individuals 
were  identifiable.  A  representative  of 
the  Wabanaki  Tribes  of  Maine  has 
identified  the  Acadia  National  Park  area 
as  a  historic  gathering  place  for  his 
people  and  stated  his  belief  that  there 
exists  a  relationship  of  shared  group 
identity  between  these  individuals  and 
the  Wabanaki  Tribes  of  Maine.  The 
Prehistoric  Subcommittee  of  the  Maine 
State  Historic  Preservation  Office's 
Archaeok>;-ii.al  Advisory  Committee  has 
found  it  reasonable  to  trace  a  shared 
group  identity  from  the  Late  Prehistoric 
Period  (1000-1500  AD)  inhabitants  of 
Maine  as  an  undivided  whole  to  the 
four  modem  Indian  tribes  known 
collectively  as  the  Wabanaki  Tribes  of 
Maine  on  the  basis  of  geographic 
proximity;  survivals  of  stone,  ceramic 
and  perishable  material  culture  skills; 
and  probable  linguistic  continuity 
across  the  Late  Prehistoric/Contact 
Period  boundary.  In  a  1979  article.  Dr. 
David  Sanger,  the  archeologist  who 
conducted  the  1977  excavations  at  the 
Fernald  Point  Site  and  uncovered  the 
abovementioned  burials,  recognizes  a 
relationship  between  Maine  sites  dating 
to  the  Ceramic  Period  (2.000  B.P.  - 1600 
A.D.)  and  present-day  Algonkian 
speakers  generally  known  as  Abenakis, 
including  the  Micmac,  Maleseet. 


Passamaquoddy,  Penboscot,  Kennebec, 
and  Pennacook  groups. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2).  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  human  remains  and  associated 
funerary  objects  and  the  Wabanaki 
Tribes  of  Maine. 

This  notice  has  been  sent  to  officials 
of  the  Wabanaki  Tribes  of  Maine. 
Representatives  of  any  other  Indian  tribe 
which  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Len  Bobinchock.  Acting 
Superintendent.  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  ME  04609. 
telephone:  (207)  288-0374,  before 
August  31,  1994.  Repatriation  of  these 
human  remains  and  associated  funeraiy 
objects  to  the  Wabanaki  Tribes  of  Maine 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  July  21. 19<J4 
Francis  P.  McManaraon,  Ph.D. 
Deparlmttntal  Consulting  Archeologist. 
Chief.  Archeological  Assistance  Dinsion 
jFK  Doc.  94-18388  Filed  7-29-94;  8:45  am) 

BILUNG  CODE  4310-70-F 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sub-No.  1139)] 

Consolidated  Rail  Corporation — 
Abandonment — Between  Corry  and 
Meadvilie.  in  Erie  and  Crawford 
Counties,  PA 

The  Commission  has  issued  a 
certificate  authorizing  Consolid.nted  Rail 
Corporation  (Conrail)  to  abandon  a  line 
of  railroad  known  as  the  Mead  ^.  lie  Line, 
between  milepost  60.5  in  Corry,  and 
milepost  102.3  in  Meadvilie,  a'distance 
of  approximately  41.8  miles,  in  Erie  and 
Crawford  Counties.  PA.  The 
abandonment  was  granted  subject  to:  (1) 
the  condition  that  Conrail  keep  intact  all 
of  the  right-of-way  underlying  the  track, 
including  bridges,  trestles,  culverts,  and 
tunnels,  and  retain  the  line  intact  and 
not  sell  any  portion  thereof,  for  a  period 
of  180  days  from  the  effective  date  of  the 
decision  to  enable  any  State  or  local 
government  agency  or  other  interested 
person  to  negotiate  the  acquisition  of 
the  right-of-way  for  public  use;  (2)  the 
condition  that  Conrail  retain  its  interest 
in  and  take  no  steps  to  alter  the  historic 
integrity  of  the  Meadvilie  Line  until 
completion  of  the  section  106  process  of 
the  National  Historic  Preservation  Act. 
16  U.S.C.  470f:  and  (3)  the  employee 
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protective  cond 
Line  Ft.  Co. — . 
360  I.C.C.  91 
certificate  will 
August  31. 199-! 
finds  that:  (1)  a 
person  has 
(through  subsidy 
the  rail  service 
it  is  Ukely  that 
fully  compensafe 

Any  financial 
filed  with  the 
no  later  than  10 
publication  of 
following 
bold  face  in  the 
of  the  envelope 
"Office  of 
offer  previously 
within  this  lO- 

Information 
financial 


I3l 
t  IBi 


t  lis  I 


'  Proce  ed 


cay] 
and 


assists  nee 


service  are 
and49CFRll 


2' 


lis  I 

0 


[Finance  Docket 
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tions  in  Oregon  Short 
Atipndonment — Goshen. 
The  abandonment 
IJecome  effective  on 
,  unless  the  Commission 
inancially  responsible 
offeifed  financial  assistance 
or  purchase)  to  enable 
be  continued;  and  (2) 
assistance  would 
the  railroad, 
assistance  offer  must  be 
Commission  and  Conrail 
days  from  the  date  of 
Notice.  The 
notation  shall  be  typed  in 
lower  left-band  comer 
containing  the  offer: 

ings,  AB-OFA."  Any 
made  must  be  remade 
period. 

procedures  regarding 
for  continued  rail 
conthined  in  49  U.S.C.  10905 
."^.27. 

1994. 
ion,  David  M.  Konschnik, 
Proceedings. 


Decided:  July  : 

By  the  Commi 
Director,  Office  i 
Vernon  A.  Williains. 
Acting  Secretary. 
jFR  Doc.  94-1867  5  Filed  7-29-94;  8:45  ami 
BiLUNG  COOC  7035.^  11-P 


^0.  32349] 


Consolidated  Rail  Corporation — 
Trackage  Rights  Exemption — The 
Pittsburg  &  Sh^wmut  R.R.  Co. 


t  le 


lins 

iBr 


c  ver  1 


The  Pittsburg 
(P&S)  has  agree^ 
trackage  rights 
Corporation  ovtr 
between  Freep<  rt 
Mosgrove,  PA, 
connection  of 
(milepost  88.0i 
Conemaugh  li 
PA,  thence  to 
68. 6±).  thence 
Mosgrove  Branih 
West  Mosgrove 
the  connection 
Buffalo  & 
trackage  rights 
on  July  20,  199  i 

This  notice 
1180.2(d)(7). 
or  misleading  i 
exemption  is  v 
revoke  the  exeiii 
10505(d)  may 
filing  of  a  petiti 
stay  the 
filed  with  the 
on:  John  J. 
Counsel,  Consdl 
2001  Market  St 


Pittst  urgh 


&  Shawmut  R.R.  Co. 
to  grant  overhead 
Consolidated  Rail 
22. 1±  miles  of  rail  line 
Junction,  PA  and  West 
leginning  at  the 
main  line  of  P&S 
with  Conrail's 
at  Freeport  Junction, 
idgeburg,  PA  (milepost 
the  P&S  West 
(milepost  0.0±)  to 
PA  (milepost  2.7±)  to 
jetween  P&S  and  the 

R.R.  Co.  The 
(vere  to  become  effective 


transac  tion 


Payb 


If  the  1 


■he 


filed  under  49  CFR 

notice  contains  false 
iformation,  the 
id  ab  initio.  Petitions  to 
ption  under  49  U.S.C. 
filed  at  any  time.  The 
i  on  to  revoke  will  not 

Pleadings  must  be 
Oommission  and  served 
r.  Associate  General 
idated  Rail  Corporation, 
16A,  P.O.  Box  41416, 


Philadelphia,  PA  19101-1416  and  Gary 
B.  Pettengill,  Executive  Vice  President, 
The  Pittsburg  &  Shawmut  R.R.  Co.,  P.O. 
Box  45,  R.D.  8,  Kittanning.  PA  16201. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Fy.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  July  25, 1994. 

By  the  Commission,  David  M.  Konschriik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary: 

|FR  Doc.  94-18674  Filed  7-29-94;  8:45  ami 
BILLING  CODE  7035-01-P 


[Finance  Doclcet  No.  32550] 

Iowa  Interstate  Railroad,  Ltd. — 
Trackage  Rights  Exemption— Mokena 
lUinois  Railroad  Company 

Mokena  Illinois  Railroad  Company 
(MIRC)  has  agreed  to  grant  to  Iowa 
Interstate  Railroad,  Ltd.,  trackage  rights 
over  approximately  3,250  feet  of  rail 
line,  from  milepost  0.0  to  the  end  of  the 
MIRC's  line,  in  Will  County,  IL.  The 
trackage  rights  were  to  become  effective 
on  July  21, 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  end  served 
on:  T.  Scott  Bannister.  1300  Des  Moines 
Building,  405  6th  Avenue,  Des  Moines, 
lA  50309. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Decided:  July  26, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-18677  Filed  7-29-94;  8:45  ami 
BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  26,  1993,  and 
published  in  the  Federal  Register  on 
September  2, 1993  (58  FR  46656), 
Celgene  Corporation,  7  Powder  Horn 
Drive,  Warren,  New  Jersey  07059,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnjg 

Schedul& 

2,5-Dimethoxyamphetamine 

(7396). 
Amptietamine  (HOC)  

1 
II 

Methamphetamine  (1105) 

II 

Phenylacetone  (8501) 

II 

An  objection  was  received  rebtive  to 
the  application  of  Celgene  Corporation 
as  a  bulk  manufacturer  of  Amphetamine 
(1100).  Methamphetamine  (1105)  and 
Phenylacetone  (8501).  Subsequently, 
Celgene  Corporation  withdrew  their 
application  as  a  bulk  manufacturer  of 
these  three  substances.  Therefore, 
pursuant  to  Section  303  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  and  Title  21. 
Code  of  Federal  Regulations, 
§  1301.54(e),  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  2,5-Dimethoxyamphetamine  (7396) 
only  is  granted.    ^^ 

Dated:July  20, 1994. 
Gene  R.  HaLslip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  94-18666  Filed  7-2»-94;  8:45  am] 

BILLING  COOE  4410-09-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Coal  Mine  Respirable  Dust  Standard; 
Single-Shift  and  Noncompliance 
Determinations 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Extension  of  comment  period; 
close  of  record. 

SUMMARY:  In  response  to  requests  from 
the  mining  community  for  additional 
time  in  which  to  prepare  post-hearing 
comments,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending 
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the  period  for  public  comment  on  the 
February  18, 1994,  notices  addressing 
changes  to  the  Federal  respirable  dust 
program  for  coal  miners.  The  comment 
period  will  be  extended  for  the  notices 
which  address:  (1)  the  use  of  single,  full- 
slilft  respirable  dust  measurements  to 
determine  noncompliance  under  the 
MSHA  coal  mine  respirable  dust 
program;  and  (2)  the  joint  finding  by  the 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  measured  accurately  over  a  single 
shift. 

DATES:  All  comments  and  information 
must  be  submitted  on  or  before 
September  30, 1994.  Comraenters  are 
encouraged  to  send  comments  on  a 
computer  disk  with  their  original 
comments  in  hard  copy. 
ADDRESSES:  Send  comments  to  the  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  and 
Variances.  Room  631,  Ballston  Tower 
No.  3,  4015  Wilson  Boulevard, 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
February  18, 1994,  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  jointly  published  a 
notice  in  the  Federal  Register  (59  FR 
8357)  announcing  a  new  finding  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  in  accordance  with  section 
202(f)(2)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  Based  on  this 
finding,  the  National  Institute  for 
Occupational  Safety  and  Health  and 
MSHA  proposed  to  rescind  the  finding 
issued  on  July  17, 1971,  and  affirmed  on 
February  23. 1972. 

Concurrently.  MSHA  published  a 
notice  in  the  Federal  Register  (59  FR 
8356)  announcing  its  intention  to  use 
both  single,  full-shift  respirable  dust 
measurements,  and  the  average  of 
multiple,  full-shift  respirable  dust 
samples,  to  determine  noncompliance 
and  issue  citations  for  violations  of  the 
respirable  dust  standard  under  the 
MSHA  coal  mine  respirable  dust 
program. 

Public  hearings  on  these  matters  were 
held  on  July  6. 1994.  in  Morgantown. 
West  Virginia  and  on  July  19, 1994.  in 
Salt  Lake  City,  Utah. 

Based  on  comments  received  at  the 
public  hearings  and  in  response  to 


specific  requests,  the  Agency  intends  to 
supplement  the  rulemaking  record  with 
additional  data  before  September  9, 
1994.  Parties  interested  in  reviewing 
this  data  should  call  the  phone  number 
listed  in  this  notice.  The  Agency  will 
notify  all  such  parties  as  soon  as  the 
data  is  available. 

The  rulemaking  record  was  scheduled 
to  close  on  August  5, 1994;  however  by 
this  notice,  the  Agency  is  extending  the 
comment  period  until  September  30, 
1994.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
that  date. 

Dated:  July  26, 1994. 
J.  Davitt  McAteer. 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

|FR  Doc.  94-18654  Filed  7-29-94:  8:45  am] 

BILUNG  COOE  4S10-43-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Preservation 
Meeting 

Notice  is  hereby  given  that  the 
National  Archives  Advisory  Committee 
on  Preservation  will  meet  on  September 
28, 1994.  The  meeting  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  in  Conference 
Room  1902.  National  Archives  at 
College  Park.  8601  Adelphi  Road, 
College  Park,  Maryland  20740-6001. 

The  agenda  for  the  meeting  will  be: 

1.  U.S.  Government's  National  Policy 
on  Permanent  Papers — P.L.  101-423. 

.2.  EO  12873,  "Federal  Recycling. 
Acquisition  and  Use  of  Environmentally 
Preferable  Products  and  Services." 

3.  Inter-relationships  of  the  objectives 
to  promote  use  of  permanent  paper  and 
recycled  paper. 

4.  Possible  impact  on  archival 
preservation  programs. 

This  meeting  is  open  to  the  public. 
For  further  information  contact  Alan 
Calmes  on  (301)  713-7403. 

Notice  of  the  meeting  is  made  in 
accordance  with  the  Federal  Advisor)' 
Committee  Act. 

Dated:  July  25. 1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

|FR  Doc.  94-18675  Filed  7-29-94:  8:45  am] 

BILUNG  COOE  75i5-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  to  Enhance 
the  Ability  of  U.S.  Visual  and 
Performing  Artists  and  Arts 
Organizations  to  Participate  at 
International  Festivals  and  Exhibits 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  carry  out  a  project  to 
enhance  the  ability  of  U.S.  visual  and 
performing  artists  and  arts  organizations 
to  participate  at  international  festivals 
and  exhibitions  and  other  events 
abroad.  The  tasks  will  include  the 
administration  of  a  process  for  the 
review  of  applications  and  awarding  of 
grants  to  tlie  performing  artists  and  arts 
organizations  invited  to  international 
festivals,  the  administration  of  funds  to 
represent  the  United  States  at  significant 
international  exhibitions,  and  the 
development  of  budget  projections  and 
regular  budget  reporting  on  the  visual 
and  performing  arts  activities  of  the 
Fund  in  consultation  with  participating 
contributors.  Eligibility  to  apply  for  the 
Cooperative  Agreement  is  limited  to 
nonprofit  organizations.  Those 
interested  in  receiving  the  Solicitation 
package  should  reference  Program 
Solicitation  PS  94-13  in  their  WTitten 
request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  94-13  is 
scheduled  for  release  approximately 
August  18. 1994  writh  proposals  due  on 
September  19. 1994. 

ADDRESS:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  Room  217, 1100  Penn:-\uania 
Ave..  N.W.,  Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Mott/William  Hummel,  Contracts 
Division,  National  Endowment  for  the 
Arts,  1100  Pennsylvania  Ave..  N.W.. 
Wa.^hington,  D.C.  20506  (202/682- 
5482). 

Anna  Mott, 

Acting  Director,  Contracts  and  Procurement 

Division. 

[FR  Doc  94-18603  Filed  7-29-94;  8:45  am) 

BILUNG  CODE  7S37-01-M 
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NATIONAL  S  ^lENCE  FOUNDATION 


Special 

Mechanical 

Meeting 


EmpI  lasis 


Panel  in  Civil  and 
^sterns;  Notice  of 


accordaijce  with  the  Federal 
Cor  imittee  Act  (Pub.  L.  92- 
(  ed),  the  National  Science 
a  inounces  the  following 

Emphasis  Panel  in  Civil  and 
(#1205). 

August  16  and  17. 1994. 
pm. 
J70.  NSF,  4201  Wilson  Blvd., 


In 
Advisory 
4B3,  as  amen 
Foundation 
meeting. 

Name:  Sp)ecii  1 
Mechanical  Sy:  terns 

Date  and  tim  > 
8:30  am  to  6:00 

Place:  Room 
Arlington,  VA. 

Type  of  meet}  ng 

Contact 
Director,  ENG/tMS 
1161.4201  VVillon 
22230. 

Purpose  of  mating: 
recommendat 
submitted  to  f 


Agenda 

To  review  a 
and  Building  Siistcms 
st^lection 


mi 


1  procc  ;s 


information  of 
nature,  includi 
Pinancial  data 
information 
associated  with 
are  exempt 
(6)  of  the 

Dated:  July 
M.  Rebecca 
Committee 
|FR  Doc.  94-1 

BILLING  CODE 


Closed. 
per$(}n:  Dr.  John  B.  Scalzi.  Program 
Room  545.  703-306- 
Blvd.,  Arlington,  VA 

;  To  provide  advice  and 
Kjns  concerning  proposals 
for  financial  support. 


1  .\:  ;f 


evaluate  Large  Structural 

proposals  as  part  of  the 
for  awards. 


Reason  for  Clot  ;ing 

The  proposal  5  being  reviewed  include 

proprietary  or  confidential 
!  ig  technical  information; 
:  uch  as  salaries;  and  personal 
coi  iceming  individuals 

the  proposals.  These  matters 
er  5  U.S.C.  552b(c).  (4)  and 
Gove^iment  in  the  Sunshine  Act. 
1994. 


2i 


Wi  ikler. 


Maikagement  Officer. 

8^91  Filed  7-29-94;  8:45  am) 


7US-01-M 


Special  Emphasis  Panel  in 
Geosciences  Notice  of  Meeting 


In  accordaiice 
Advisory  Cor  imittee 
463).  asamenped) 
Foundation 
meeting. 

Date  and  ti: 

Place:  Centeijfor 
of  Storms  (CAI1S) 
I  University  of 
Meteorology, 
Oldahoma  73019 

Type  of  Meel 

Contact 
Program  DirectJ)r 
Meteorology 
Sciences,  Roon 
Foundation, 
Virginia  22230 
306-1526. 

Purpose  of 
riiview  of  the 


with  the  Federal 

Act  (Pub.  L.  92- 
,  the  National  Science 
ahnounces  the  following 


imt-  August  15-18, 1994. 

Analysis  and  Prediction 
Sarkeys  Energy  Center, 
Cklahoma.  School  of 
i|K)  East  Bovd  #1310.  Norman. 


E  ivis 


,42[)1 


;C5 


ng:  Closed. 

n:  Dr.  Stephen  P.  Nelson, 

for  the  Mesoscale  Dynamics 
ion  of  Atmospheric 
775,  National  Science 

Wilson  Blvd.,  Arlington, 
Telephone  number  is  (703) 


Veet 


ing:  Site  visit  and  technical 
nter  for  Analysis  and 


Prediction  of  Storms  (CAPS).  Science  and 
Technology  Center  (STC). 

Agenda 

To  review  and  evaluate  the  request  for  the 
rt^newal  of  the  Center  for  Analysis  and 
Prediction  of  Storms,  Science  and 
Technology  Centers  proposal. 

Reason  for  Closing 

The  materials  being  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information; 
financial  data;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Covernment 
Sunshine  Act. 

Dated:  July  26, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
|FR  Doc.  94-18592  Filed  7-29-94;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-299] 

Nebraska  Public  Power  District 
(Cooper  Nuclear  Station);  Exemption 

1 

Nebraska  Public  Power  District  (the 
licensee)  is  the  holder  of  Operating 
License  No.  DPR-46,  which  authorizes 
operation  of  Cooper  Nuclear  Station 
(CNS).  The  operating  license  provides, 
among  other  things,  that  CNS  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  boiling  water 
reactor  at  the  licensee's  site  in  Nemaha 
County,  Nebraska. 

II 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  the  primary  containment  shall 
meet  the  leakage  test  requirements  set 
forth  in  10  CFR  part  50,  appendix  J, 
paragraph  III.C.l.  Type  C  tests  require: 
"Type  C  tests  shall  be  performed  by 
local  pressurization.  The  pressure  shall 
be  applied  in  the  same  direction  as  that 
when  the  valve  would  be  required  to 
perform  its  safety  function,  unless  it  can 
be  determined  that  the  results  from  the 
tests  for  a  pressure  applied  in  a  different 
direction  will  provide  equivalent  or 
more  conservative  results." 

By  letter  dated  June  29,  1994,  the 
licensee  requested  an  exemption  from 
appendix  J  to  10  CFR  part  50  to  allow 
Type  C  (local  leak  rate)  testing  df  four 
containment  isolation  valves  in  the 
reverse  direction.  As  stated  above. 
Paragraph  III.C.l  of  Appendix  J  requires 


that  for  Type  C  testing  the  test  pressure 
must  generally  be  applisd  to  the  valve 
from  the  same  side  as  that  when  the 
valve  would  be  required  to  perform  its 
safety  function  (i.e.,  the  inside- 
containment  side,  also  called  the 
accident  direction  or  the  forward 
direction).  However,  the  regulation 
allows  an  exception  if  it  can  be 
determined  that  testing  with  the 
pressure  applied  in  the  reverse  direction 
provides  equivalent  or  more 
conservative  results.  In  its  letter  dated 
June  29, 1994,  the  license  stated  that 
four  containment  isolation  valves 
cannot  now  be  shown  to  satisfy  the 
equivalent-or-more-conservative 
requirement  that  permits  reverse- 
direction  testing.  The  licensee  did, 
however,  provide  justification  that 
reverse  pressure  testing,  along  with 
additional  measures  to  ensure  the 
leaktightness  of  valve  packing  and  body- 
to-bonnet  flanges,  provide  adequate 
assurance  that  the  overall  objectives  of 
10  CFR  part  50.  appendix  J,  will  be  met. 

The  NRC  staff  has  performed  an 
ievaluation  of  the  exemption  request  and 
has  determined  that  the  licensee  has 
provided  adequate  justification  for  the, 
requested  exemption. 

in 

According  to  10  CFR  50.12(a)(2),  the 
Commission  will  not  consider  granting 
the  exemption  unless  special 
circumstances  are  present.  Pursuant  to 
10  CFR  50.12(a)(2)(ii),  special 
circumstances  exist  where  application 
of  the  regulation  is  not  nece.ssary  to 
achieve  the  underlying  purpose  of  the 
rjle.  Based  on  our  evaluation,  the  NRC 
staff  has  concluded  that  the  licensee  has 
taken  prudent  steps  to  ensure  that 
containment  integrity  is  preserved  in 
the  absence  of  forward-direction  local 
leakrate  testing  for  the  subject  valves. 
Hence,  application  of  the  regulation 
with  respect  to  forward-direction  testing 
is  not  necessary. 

Therefore,  the  Commission  has 
determined  that  the  requested 
exemption  from  the  Appendix  J 
forward-direction  testing  requirements 
for  the  subject  valves  should  be  granted. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
50.12(a),  that  this  exemption  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest.  Therefore,  the 
Commission  hereby  approves  the 
following  exemption  request. 

An  exemption  is  granted  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  III.C.l  that 
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requires  the  conduct  of  a  local  leak  rate 
ti'st  in  the  forward  direction  for 
containment  isolation  valves  RHR- 
M0y-M167A,  RHR-MOV-M167B. 
RCIC-V-37,  and  HPCI-V-44.  For  good 
cause  shown,  this  exemption  will 
permit  testing  of  the  subject  valves  in 
the  reverse  direction,  in  lieu  of  forward- 
direction  testing,  provided  that  the 
additional  measures  described  in  the 
licensee's  June  29,  1994,  letter  are 
implemented. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  of  the  quality  of  the 
human  environment  [59  FR  35952). 

Dated  at  Rockville.  Marvhind  this  22nd  day 
of  July  1994. 

For  the  Nuclear  Kcgulalory  CommissioVi. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects— 
lll/IV.  Office  of  Nuclear  Feactor  Regulation. 
IFR  Doc.  94-18642  Filed  7-29-94;  8:45  ami 

BILLING  CODE  7590-01-M 


[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The-U.S.  Nuclear  Regulatory 
Commi.'Jsion  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-87 
and  NPF-89,  issued  to  Texas  Utilities 
Electric  Company  (the  licensee),  for 
operation  of  the  Comanche  Peak  Steam 
Electric  Station  (CPSES)  Units  1  and  2, 
located  in  Somervell  County,  Texas. 
The  proposed  amendments  would 
change  the  technical  specifications  to 
allow  the  use  of  fuel  enrichments  up  to 
5.0  weight  percent  U-235.  The  present 
maximum  enrichment  allowed  is  4.3 
weight  percent. 

Before  issuances  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  31.  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  of 
Domestic  Licensing  Proceedings"  in  10 


CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gf  Iman 
Building.  2120  L  Street.  NVV., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
University  of  Texas  at  Arlington  Library. 
Government  Publications/Maps,  701 
south  Cooper.  P.O.  Box  19497, 
Arlington,  Texas  76019.  If  a  request  for 
a  hearing  cr  petition  for  leave  to 
inter\'ene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  an'd  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  .set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  th;in  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opmion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  suf:h 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\  ene  becomo 
parties  to  the  pro<;eeding.  subject  to  any 
limitations  in  the  order  granting  leave  t.i 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  nnd  cross-examination 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Wa.shington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public: 
Document  Room,  the  Gelman  Building 
2120  L  Street.  NVV..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  William  D.  Beckner. 
Director,  Project  Directorate  I V-1: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  pjant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  s'so  be 
sent  to  the  Office  of  the  Genera! 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  George  L.  Edgar,  Esq..  Newman 
and  Holtzinger,  1615  L  Street.  NW., 
Suite  1000,  Washington,  DC  20336. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  thi- 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
.should  Ik)  granted  based  upon  a 
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Dated  at  Rocic^ille 
of  July  1994. 

For  the  Nuclear 
William  D. 

Director,  Project 

of  Reactor  Projedfs—Ul/rV. 

Beactor  Pegu 

IFRDoa 
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ils  with  respect  to  this 
application  for 

April  22, 1994.  which 
inspection  at  the 
'ublic  Document  Room, 

ing.  2120  L  Street, 
n,  DC  20555.  and  at  the 
room  located  at 
of  Texas  at  Arlington 
Publications/ 
Cooper,  P.O.  Box 
on.  Texas  76019. 

Maryland,  this  15th  day 


dated 


Build 
ingi  o: 


Regulatory  Commission. 


.  Beck  ler, 

Directorate  JV-1,  Division 
Office  of  Nuclear 
jlaUhn. 
94-186  11  Filed  7-29-94;  8:45  am] 
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COMMISSION 


34-  34428;  File  No.  SR-NASD- 


Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  inc.;  Order  Approving 
Proposed  Rul4  Change  to  Eliminate 
Access  Wtarkei  Maker  Procedures 
From  Schedul^  D  to  the  NASD  By- 
Laws 


July  22. 1994. 

On  May  25, 
Association  of 
("NASD"  or 
the  Securities 
Commission  ( 
a  proposed  ru 
Section  19(b)( 
Exchange  Act 
19b-4  thereu 
eliminates 
procedures 
NASD  By-Law 

Under  the 
firms  that  do  n 
service  will  no 


994.  the  National 
Securities  Dealers.  Inc. 
i^ssociation")  filed  with 
nd  Exchange 
SEC"  or  "Commis.sion") 
change  pursuant  to 
of  the  Securities 
1934  ("Act") »  and  Rule 
.^  The  rule  change 
market  maker 
Schedule  D  to  the 
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M5U.S.C.  78s(b[l) 
'17CFR240.19t|-4 

^SASD  Manual. 
Schedule  D.  Part  D 
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as  amended,  member 
)t  subscribe  to  Level  III 
longer  be  able  to  qualify 


kttedules  lo  the  By-Laws, 
(cat)  11864. 


for  access  market  maker  status  Pnor  to 
the  amendment,  a  firm,  with  NASD 
approval,  could  enter  into  an  agreement 
with  a  Level  III  subscriber  whereby  the 
subscriber  would  input  two-sided 
quotations  reflecting  the  dealer  interest 
of  the  non-subscribing  firm.  These 
quotations  would  be  displayed  with  the 
entering  subscriber's  n;arket  maker 
identifier  along  with  a  special  indicator 
which  would  inform  other  dealers  that 
an  access  arrangement  existed  with 
respect  to  the  quotation  displayed. 
While  the  entering  subscriber  assumed 
responsibility  for  executing  trades  at  the 
displayed  bid  and  offer,  the  entering 
subscriber  and  the  access  market  maker 
were  jointly  responsible  for  compliance 
with  the  various  market  maker 
obligations  as  set  forth  in  Part  V  of 
Schedule  D  to  the  NASD  By-Laws.  The 
effect  of  the  amendment  to  the  rule  is  to 
limit  market  maker  participation  to 
Level  ni  service  subscribers. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  issuance  of 
a  Commission  release*  and  by 
publication  in  the  Federal  Register.^  No 
comments  were  received  in  response  to 
the  Notice.  This  order  approves  the 
proposed  rule  change. 

As  the  NASD  indicated  in  its  rule 
filing,  changes  in  market  making 
practices  in  recent  years  have 
dramatically  reduced  the  use  of  the 
access  market  maker  arrangement.  In 
fact,  at  the  time  the  NASD  filed  the 
proposed  rule  change,  no  NASD 
member  was  using  the  arrangement.  The 
NASD  concluded  that  the  changes  in 
practices  and  lack  of  interest  reflected 
the  obsolescence  of  the  access  market 
maker  provision.  The  NASD  also  noted 
that  limiting  market  maker  participation 
to  Level  III  service  will  enhance  the 
audit  frail  and  fix  the  responsibility  for 
every  quotation  and  reported 
transaction  at  the  source. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  mle  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Sections 
1.5A(h)(6)  and  15A(b)(ll)  of  the  Act.e 
Section  15A(b)(6)  requires,  in  part,  that 
the  rules  of  the  NASD  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  and  processing 
information  with  respect  to,  and 


■*  Securities  Exchange  Act  Rel.  No.  34217  (June 
15.  1994). 
^  59  FR  32032  (June  21,  1994). 
f'15  U.S.C.  78o- 3(b)(6) and  (b)(ll). 


(acilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest.  Section  l5A(b)(ll)  authorizes 
the  NASD  to  adopt  rules  governing  the 
form  and  content  of  quotations 
disseminated  by  member  firms  for  the 
purposes  of  providing  fair  and 
informative  quotations,  preventing 
fictitious  or  misleading  quotations,  and 
promoting  orderly  procedures  for 
collecting  and  distributing  quotation 
information. 

The  Commission  finds  that  the 
elimination  of  the  access  market  maker 
feature  is  consistent  with  the  foregoing 
statutory  provisions.  This  amendment 
will  require  market  maker  to  subscribe 
to  Level  III  service  in  order  to  enter 
quotations  into  the  Nasdaq  system  This 
requirement  will  eliminate  an  extra  step 
in  the  quotation  process  and  further, 
inter  alia,  the  objectives  of  facilitating 
transactions  and  promoting  orderly 
procedures  for  collecting  and 
distributing  quotation  information. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-;94-31 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

|FR  Doc  94-48581  Filed  7-29-94;  8:45  ami 
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[Reldase  No.  34-34433;  File  No.  SR-NYSE- 
94-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Incorporated,  Relating  to 
Exchange  Options  Specialist  "Trade  or 
Fade"  Requirement 

)uly  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  18, 1994,  the 
New  York  Slock  Exchange,  Incorporated 
("Exchange"  or  "NYSE")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons,  and 


'17CFR2O0  3O-3(a)(12). 
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simultaneously  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  New  York  Stock  Exchange 
proposes  to  modify  Rule  758A 
(Specialists  Options  Transactions)  by 
imposing  a  "trade  or  fade"  requirement 
on  Exchange  options  specialists  for 
multiply-traded  options. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A .  Self  Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose— Exchange  Rule  758A  - 
(Specialist  Options  Transactions) 
requires  an  options  specialist  to  sell  (or 
buy)  at  least  ten  contracts  at  the  offer  (or 
bid)  that  the  specialist  is  displaying 
when  he  receives  an  order  for  the 
account  of  a  non-broker-dealer  customer 
(the  "ten-up  requirement").  The 
proposed  rule  change  adds  new 
paragraph  (d)  to  Rule  758A  in  order  to 
require  an  options  specialist  to  fill  an      - 
order  in  its  entirety  at  the  displayed 
market  quote  or.  if  the  specialist  does 
not  fill  any  part  of  the  order  or  partially 
fills  the  order,  to  update  the  quote  to 
reflect  that  the  previously  displayed 
quote  is  no  longer  available  [i.e.,  a 
"trnde  or  fade"  requirement). ^  It  would 
apply  to  al!  o-xiers  for  the  principal 
account  of  a  broker-dealer  at  the  market 
quote  and  to  all  portions  of  orders  for 
the  account  of  customers  that  the 
specialist  does  not  fill  pursuant  to  the 
ten -contract  requirement. 

The  Exchange  intends  for  this 
provision  to  liinit  the  incidences  of 
actual  or  apparent  "trade-throughs," 
thereby  facilitatinj^  (.rilcrly  tmding  in 


'  t'or  rxample,  if  as  a  rfsiiii  (if  cii.-.;.!  .\infi  a  more 
tiiinpi'iitive  offer,  an  exchangn  ij;  sciii  .tii  ouier  lo 
Iniy  ."iO  contracts  that  was  originally  rerrivod  by 
another  exchange,  it  may  buy  (ewer  Ih.in  50 
contracts  at  ils  quoted  pritt-,  but  must  then  rcvisif 
its  quotation  toTftflect  that  the  pricp  is  no  longer 
.iv..ilrthlo. 


multiply  listed  options.  A  trade-through 
is  an  order  executed  on  an  exchange  at 
a  price  which  appears  to  be  inferior  to 
a  price  displayed  at  another  exchange. 
Thus,  a  trade-through  occurs  when  an 
order  appears  to  have  "traded  through" 
the  better  displayed  price.  In  order  to 
avoid  a  trade-through,  the  member  of 
the  exchange  initially  receiving  the 
order  may  agree  to  match  the  bf  :;t  price 
from  among  the  competing  exthnnges. 
The  member  may  also  send  the  order  to 
the  exchange  displaying  the  superior 
quotation,  which  would  then  be  obliged 
to  either  fill  the  order  at  the  more  - 
favorable  quotation  or  revise  tlie 
quotation.  This  obligation  should  make 
it  easier  to  determine  whether  a 
competing  exchange's  quotation  is  in 
fact  the  be.st  price  at  which  a  trade  can 
be  effected. 

The  Exchange  also  propones  to  add 
Supplementary  Material  .10  to  Rule 
758A  to  clarify  that  the  obligation  to 
"trade  or  fade"  in  paragraph  (d)  does 
not  authorize  the  NYSE  specialist  to 
trade  through  a  more  favorably 
quotation  on  another  exchange. 

Tl;e  proposed  rule  change  also  adds 
Supplementary  Material  .20  to  the  Rule, 
which  deems  the  practice  of  a  specialist 
who  redisplays  a  previously 
disseminated  market  quote  immediately 
following  a  "fade"  inconsistent  with 
just  and  equitable  principles  of  trades 
(unless  warranted  by  a  change  in  market 
conditions).  The  Exchange  intends  for 
this  provision  to  reduce  ahiises  of  the 
rule. 

(2)  Ba.s/s— The  proposed  rule  change 
is  intended  to  further  the  objyctives  of 
Section  6(b)(5)  of  the  Act  by  facilitating 
transactions  in  securities,  removing 
impediments  to  and  perfecting  the 
met;hanism  of  a  free  and  open  market 
and  a  national  market  sy^tpn:.  L.id 
promoting  just  and  equitable  principles 
of  trade. 

-  B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 
The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  .Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
nile  change. 

III.  Date  of  Effectiveness  ofProposed 
Rule  Change  and  Timing  of 
Commission  Action 

The  Exchange  requests  that  the 
Commission  find  good  cause  for 


approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  in  the  Federal 
Register. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)  of  the 
Act,  in  general  and  furthers  the 
objectives  of  Section  6(b)(5).  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
.<:e.-,urities.  and  in  general,  to  protect 
investors  and  the  public  interest. 

Specifically,  the  Commission  believes 
that  requiring  NYSE  specialists  to 
e.xecute  orders  or  update  their  markets 
facilitates  transactions  in  securities. 
protects  investors  and  the  public 
interest,  and  promotes  fair  conipctilion 
among  options  markets.  The  proposal 
should  reduce  the  likelihood  that  an 
outdated  quote  from  one  options  market 
will  hinder  the  execution  of  an  order  on 
another  options  market  by  making  such 
execution  appear  to  be  at  an  inferior 
price  [i.e.,  a  trade-through).  Th.e 
Commission  further  notes  that, 
concurrently  with  approval  of  this 
proposal,  it  is  approving  similar 
proposals  by  the  American  Stock 
Exchange  ("AMEX").  ChicagoBoard 
Options  Exchange  (-CBOE").  Pacific 
Stock  Exchange  ("PSE")  and 
Philadelphia  Stock  Exchange 
('PHLX").2 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  fili.;^   n  the 
Federal  Register.  The  NYSE  proposal  to 
require  specialists  to  trade  at  a 
disseminated  quote  or  update  their 
markets  is  substantially  similar  to 
proposals  by  AMEX.  CBOE.  PSE  and 
PHLX.  The  PSE.  CBOE.  and  PHI  J( 
proposals  were  subject  to  a  full  notice 
and  comment  period  and  no  comments 
were  received. ^  Accordingly,  since  the 
Commission  finds  that  no  new  issues 
are  raised  by  the  current  proposal,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 


-See  Securities  Exchange  Act  Release  No.  14431. 
3  J432.  34435.  and  34434.  (July  22.  1994). 
resp€fctive!y. 

'S«- Securities  Exchange  A(t  Release  Ni.s  31U(j2 
(March  8,  J993).  58  FR  13661  (March  12.  l'J9 1). 
34158  dune  3.  1994).  59  KR  30074  (June  10.  1994). 
and  32406  (June  3.  1'I9  1),  58  FK  l.;404  l|ii:i<-  9. 
1993).  rpsp«tivelv'. 
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hereby  given  that  on  July  25, 1993,  the 
American  Stock  Exchange  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  and  is  simultaneously  granting 
partial  accelerated  approval  to  the 
portion  of  the  rule  change  relating  to . 
requirements  that  Specialists  fill 
incoming  orders  or  update  existing 
markets. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  958A  to  (i)  clarify  the  definition  of 
"public  customer  order"  and  (ii) 
incorporate  a  requirement  that  Amex 
specialists  respond  to  orders,  at  the 
currently  disseminated  bid  or  offer, 
either  by  satisfying  the  order  or 
updating  the  existing  market  in  the 
subject  series. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  Amex.  and  - 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Items  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self -Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to  (i) 
clarify  the  definition  of  what  is  a 
"public  customer  order"  in  options  for 
purposes  of  Exchange  Rule  958A  (the 
"Rule"),  (ii)  give  the  Exchange  the 
ability  to  determine  the  option  series 
which  are  subject  to  the  rule,  (iii) 
provide  for  appropriate  order  marking 
procedures  for  such  orders  and  (iv) 
incorporate  a  "trade  or  fade" 
requirement  for  Specialists  applicable  to 
muhiply-traded  options. 


First,  the  proposed  rule  change 
clarifies  the  definition  of  what  is  a 
"public  customer  order."  The  Excliange 
states  that  options  specialists  are 
required  by  Amex  Rule  958A  to 
guarantee  execution  of  customer  orders 
for  at  lest  10  contracts  at  a  single  pri!:e. 
The  Rule  mandates  that  such  speciu lists 
are  required  to  buy  (sell)  at  least  10 
contracts  at  the  bid  (offer)  price 
disseminated  on  the  display  screen  a  the 
time  the  order  reaches  the  specialist's 
post.  This  is  frequently  referred  to  as  the 
"firm  quote"  or  "ten  up"  rule.  Holding 
specialists  to  a  firm  quote  requirement 
ensures  that  they  will  continually 
update  options  market  quotations  on  a 
timely  basis  and  execute  customer 
orders  at  such  quoted  markets. 

The  Exchange  states  that  while 
specialists  are  willing  to  ensure  "ten 
up"  single  price  executions  at  displayed 
market  quotes  for  "true"  off-floor  public 
customers,  they  are  understandably  - 
reluctant  to  do  so  for  off-floor 
professionals.  The  Exchange  believes 
that  the  term  "non-broker  dealer 
customer  orders"  as  presently  used  in 
paragraph  (b)  of  the  Rule  has  proven  to 
be  vague  and  imprecise,  creating 
uncertainty  as  to  whether  a  particular 
order  is  entitled  to  the  euarantee. 

Accordingly,  the  Excnange  proposes 
to  amend  paragraph  (b)  of  the  Rule  to 
use  the  term  "public  customer  order" 
and  to  define  such  term.  Under  the 
amendment,  a  "public  customer  order" 
would  be  entitled  to  receive  the  ten-up 
guarantee.  The  proposal  defines  a 
"public  customer  order"  as  an  order 
which  is  not  for  a  "professional  trading 
account."  The  proposal  further  defines 
a  "professional  trading  account"  as:  (1) 
An  account  of  a  registered  broker-dealer;- 
or  (2)  an  account  of  a  person  engaged  in 
business  Or  employed  as  a  professional 
trader  in  securities;  or  (3)  an  account  of 
a  person  whose  orders  are  computer 
generated  and  automatically  transmitted 
to'the  Exchange  via  Auto-Ex,  the 
Exchange's  automatic  execution  system; 
or  (4)  an  account  of  a  person  who  has 
been  determined  by  the  Exchange  to 
have  engaged  in  a  pattern  of  trading  that 
has  previously  been  determined  to  have 
the  effect  of  abusing  the  purposes  of  the 
Auto-Ex  system.  Lastly,  any  account  in 
which  any  person  referred  to  in  clauses  . 
(1)  throu^  (4)  of  the  preceding  sentence 
is  a  participant,  has  an  interest  or 
exercises  investment  control  shall  be 
deemed  to  be  an  account  of  such  person. 
The  Exchange  believes  that  this 
proposed  definition  will  serve  to 
identify  those  persons  originally 
intended  to  receive  the  benefits  of  the 
ten-up  rule. 

With  respect  to  orders  entered  by 
registered  representatives  for  their  own 
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accounts,  paragraph  (c)  of  the  proposed 
rule  considers  such  orders  to  t»  "public 
custom.er  order"  (thereby  entitled  to 
"ten-up"  treatment),  provided  the 
representative's  account  does  not  fell 
within  the  purview  of  the  definition  of 
"professionaJ  trading  account." 

Further,  tlie  propo-sed  rule  seeks  to 
prohibit  persons  engaged  in  a  "pattern 
of  trading"  from  using  the  Exchange's 
Aulo-Ex  system  to  profit  from  the 
inability  of  the  Specialists  to  post 
quoted  markets  in  response  to  market 
movement.  In  determini.ng  what 
constitutes  a  "pattern"  or  abuse  of  the 
system,  the  Exchange  would  consider, 
among  other  things,  the  frequency  of 
transactions  in  an  account;  whether  the 
account  has  direct  arxess  to  the 
Exchange's  electronic  order  entry, 
delivery  and  execution  systems;  and 
whether  participants  in  the  account 
have  access  to  non-public  market 
Information.  Additionally,  since  the 
Auto-Ex  system  was  designed  for  small 
orders  (currently  equity  option  orders  of 
ten  contracts  or  less),  persons  entering 
a  number  of  small  orders  for  the  same 
series  writhin  a  relatively  short  period  of 
time  could  be  deemed  to  be  abusing  the 
system. 

The  Exchange  believes  that  these 
changes  will  address  Specialists'  needs 
to  have  sufficient  time  within  which  to 
adjust  quotes  to  reflect  changes  in  the 
markets  underlying  their  options.  The 
Exchange  further  believes  that  this 
proposal  will  also  provide  all  market 
makers  (SpeciaKsts  and  non-Specialists 
alike)Avho  participate  in  the  Auto-'Ex 
system  with  legitimate  relief  in 
situations  where  other  professiorwis 
from  "off  floor"  seek  to  profit  by  pladng 
their  orders  through  Auto-Ex  before 
Specialists  can  update  their  quotes. 
Second,  the  proposed  rule  change 
provides  that  Exchange  Rule  958A(a) 
will  apply  to  options  series  that  are 
determined  from  time  to  time  at  the 
discretion  of  the  Exchange.  Currently. 
Amex  rule  958A(a)  provides  that  the 
ten-up  guarantee  applies  to  options 
series  in  the  two  nearest-term  expiration 
months.  The  Exchange  represents  that 
while  member  firms  have  asked  that 
such  guarantees  be  expanded  beyond 
near-term  expiration  series,  as  a 
practical  m^er.  on  a  voluntary  basis. 
Exchange  SjJecialists  in  many  cases  do 
guarantee  ten-up  markets  in  the  two 
further-terra  ousnths.  Accordingly,  the 
Exchange  believes  that  in  order  for  it  to 
have  the  needed  flexibility  to  determine 
from  timie  to  time  which  option  series 
are  to  be  subject  to  the  Rule,  the 
proposed  amendments  to  paragraph  (a) 
ore  needed. 

Third,  the  proposed  rule  change  adds 
a  new  Commentary  m  to  Rule  95aA 


that  provides  that  all  orders  subject  to 
the  Rule  be  marked  in  accordanca  with 
procedures  established  by  the  Exchange. 
The  Exchange  believes  that  this  new 
Community  will  a.ssist  the  Exchange  in 
conducting  surveillance  for  violations  of 
the  Rule. 

Fourth,  the  proposed  rule  change 
adds  a  new  Commentary  M3  to  Amex 
Rule  958A  that  provides: 

With  respect  to  broker-d«jk>r  order  to  buy 
(sell)  at  tlie  displayed  offer  (bid),  or  portions 
of  customer  orders  tliat  are  aot  entitled  to  an 
execution  pursuant  to  ths  provisions  of 
paragraph  (a)  Ithe  ten-up  rulej.  the  specialist 
IS  required  to  either  (1)  sell  (buy)  the  uumber 
of  contracts  specified  in  the  order,  or  (2) 
change  the  displayed  offer  (bid)  to  rnflect  that 
such  displayed  offer  (bid)  is  no  longer 
available.'  In  such  an  instance,  where  a 
displayed  offer  (bid)  is  revised,  it  shall  be 
consiiJcred  conduct  incou.sisient  with  just 
and  equiuble  principles  of  trade  for  the 
spe<:ialisl  to  immedialoly  re-display  the 
previously  disseminated  offer  (bid),  unless 
such  action  is  warranted  by  a  change  in 
market  conditions. 

The  Exchange  states  that  Rule  19c-5 
under  the  Act  effeclivsly  permitted 
multiple  listing  of  all  options  selected 
for  trading  on  or  after  January  22.  1990. 
VVith  respect  to  options  on  exchange- 
listed  slocks  that  began  trading  on  one 
of  the  five  option  exchanges  prior  to  ■ 
January  22,  1990  ("grandfathered 
options"),  the  Commission  and  the 
options  exchanges  have  been  working  to 
"achieve  the  orderly  expansion"  of 
multiple  trading  to  those  options.^  The 
Exchange  states  that  an  integral  part  of 
the  expansion  of  multiple  trading  to  the 
grandfathered  options  is  the  adoption  of 
joint -exchange  procedures  to  identify 
and  minimize  potential  customer 
"trade-throughs"  in  multiple  traded 
options.  A  trade-through  is  an  order 
executed  on  an  exchange  at  a  price 
which  appears  to  be  inferior  to  a  price 
displayed  al  another  exchange.  Thus,  a 
trade-through  occurs  when  an  order 
appears  to  have  "traded  through  '  the 
better  displayed  price. 

In  order  to  minimize  the  possibility  of 
trade-throughs,  the  Amex  states  that  it  is 
currently  modifying  the  procedures  and 

'  The  Coirjnission  uadenUods  the  piuvuUoa  to 
allow  an  exchange,  upon  receipt  ofa  market  or 
markw.iWe  limit  order.  lo  exerate  lens  than  the  total 
number  of  contracts  containnd  :a  th«  ortter,  but  (tM 
exchange  tlien  becrmws  obligatsd  to  update  its 
quoliation  if  it  is  not  willing  to  transact  mUh  any 
more  of  the  order  at  the  s,une  price.  For  exampje, 
if  as  3  result  of  displaying  .1  more  competitive  offer, 
ah  exchange  is  aent  an  ordar  to  bny  50  contracts 
thai  was  originally  received  by  anothar  exchange, 
it  may  buy  fewer  than  50  contracts  at  its  qooted 
priCB.  but  must  tiMm  reviae  its  quotorton  lo  mflect 
that  tba  price  is  no  longer  available. 

'The  Amex  states  that  propmed  Conmimtary  .03 
is  in  respooM  to  a  l«t«r  from  CheimiM  Breeds  m 
James  R.  Jones.  Chairman.  Amex,  dMed  )tine  30. 
1992. 


automated  systems  to  detect  the 
existence  of  apparently  hetter  marVe^s  in 
multiply-traded  options.  Furthw,  to 
immediately  address  member  firm 
concerns  about  trade-throughs,  the 
Exchange  represents  that  its  specioiiKts 
have  agreed  to  guarantee  best  execution 
of  customer  orders  by  either  (i) 
matching  the  best  bid  (offer)  quoted  on 
another  exchange,  or  (ii)  going  to  such 
other  exchange,  executing  the  trade  (as 
principal)  at  the  better  price  and  then 
filling  the  customer  order  at  that  better 
prit:e. 

The  Exchange  states  that  to  assure 
that  a  competing  exchange's 
disseminated  price  is  in  fact  the  best 
price  at  which  a  trade  can  be  effecied, 
the  options  exchanges  have  discussed 
the  need  to  develop  a  "trade  or  fade" 
rule.  Such  a  rule  requires  that  any 
exchange  displaying  the  best  quoted 
market,  upon  receipt  of  an  order,  either 
"trade"  at  the  displayed  price  of  "fade" 
(withdraw)  that  price.  For  example,  if  an 
Amex  specialist  in  an  option  multiply 
listed  at  another  exchange  is  offering  to 
sell  at  2V<  when  a  ZV*  offer  is  being 
displayed  by  such  other  exchange,  the 
Amex  specialist  can  either  change  his 
offer  to  meet  the  better  {2^.,)  price  or 
attempt  to  buy  the  options  at  the  other 
exchange  for  2V..  (before  selling  it  to  the 
customer  at  that  price).  If  however,  the 
Amex  specialist  in  attempting  to  buy  the 
option(s)  at  the  other  exchange  finds 
that  the  competing  market  maker/ 
specialists  is  unwilling  to  trade  at 
(honor)  his  displayed  price,  then  such 
market  maker/specialist  must  fade 
(vrithdraw)  the  price  to  reflect  an  offer 
of  2  Vh  or  higher.  Thus,  the  Exchange 
believes  that  incorporating  a  trade  or 
fade  requirement  into  Amex  Rule  95aA 
will  further  ensure  that  options 
customers  will  receive  the  best 
exef:utions  for  the  orders. 

1  he  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
Section  6(h)(5)  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfetn  the  metJianism  ofa  free  and 
open  market  and  a  national  market 
system. 

(B)  Self-Reguhtory  Organization 's 
Statement  on  Burden  on  Competition 

The  Am«x  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  With  respect 
to  the  portion  of  the  proposed  rule 
change  clarifying  the  definition  of 
"public  customer  order,"  only 
"professional  trading  aa;ounts"  would 
be  affected  by  the  amendments  and  th« 
Amex  believes  that  any  incidental 
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Comments  on  the 
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Written 
rulechange  were 
received. 

ni.  Date  of  E  fectiveness  of  the 
Proposed  Ru|e  Change  and  Tuning  for 
Conunission  lAction 

The  Amex  pas  requested  that  the 
current  proposal  be  given  accelerated 
effectiveness!  For  the  reasons  set  forth 
below,  the  Cammission  has  determined 
to  give  the  portions  of  the  proposed  rule 
change  dealing  solely  with  the  addition 
of  Commentary  .03  to  Amex  Rule  958  A. 
which  will  n  quire  specialists  to  trade  at 
a  disseminati  id  quote  or  update  their 
markets.  acc«  lerated  effectiveness 
prusuant  to  J  ection  19(b)(2)  of  the  Act. 

The  Comm  ission  finds  that  the 
portions  of  tl  e  proposed  rule  change 
relating  to  th }  requirement  that 
specialists  tn  ide  at  a  disseminated  quote 
or  update  th«  ir  markets  is  consistent 
with  the  reqi  irements  of  the  Act  and  the 
rules  and  reg  illations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirement!  of  Section  6(c)(5).' 
Specifically,  the  Commission  finds  that 
requiring  An  ex  specialists  to  execute 
orders  or  up<  ate  their  markets  facilitates 
transactions  n  securities,  protects 
investors  an(  the  public  interest,  and 
promotes  fai  ■  competition  among 
options  marl  ets  by  reducing  the 
likelihood  that  an  outdated  quote  from 
one  options  I narket  will  hinder  the 
execution  of  an  order  on  another 
options  marl  et  by  making  such 
execution  appear  to  be  at  an  inferior 
price  [i.e..  a  'trade-through"). 

Currently,  in  light  of  the  expansion  in 
the  multiple  trading  of  options,  the 
options  exch  mges  have  either 
implemente<  or  are  working  to 
implement  s,fstems  upgrades  which  will 
prevent  orders  that  are  identified  as 
potential  "tr  ide-throughs"  from  being 
automaticall  f  executed  and  will  re-route 
these  orders  10  the  appropriate  market 
maker  or  specialist  for  non-automated 
execution.  F  jrther,  to  attract  order  flow, 
many  marke  makers  and  specialists 
from  the  difi  erent  options  exchanges 
have  represented  to  their  customers  that 
they  will  ex«  cute  the  orders  they  receive 
at  the  best  pi  ice  available  at  any  of  the 


nSU.S.C  78  (b)(5)  (1988). 


five  options  exchanges.  The  current 
proposal,  therefore,  will,  consistent  with 
Section  6(b)(5)  of  the  Act,  facilitate 
options  transactions  by  encouraging 
Amex  specialists  to  keep  their  markets 
up-to-date.  This,  in  turn,  should  reduce 
the  likelihood  that  outdated  quotes  will 
cause  orders  on  other  exchanges,  that 
could  be  automatically  executed,  to  be 
rerouted  for  non-automated  handling.  It 
also  should  reduce  the  likelihood  that 
outdated  quotes  will  cause  orders 
executed  on  other  exchanges  at  current 
market  prices  to  appear  to  be  executed 
at  inferior  prices.  The  commission 
further  notes  that,  concurrently  with 
approval  of  this  proposal,  it  is 
approving  similar  proposals  by  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"), 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"),  the  New  York  Stock 
Exchange  ("NYSE")  and  the  Chicago 
Board  Options  Exchange,  Inc. 
("CBOE")." 

The  Commission  finds  good  cause  for 
approving  the  above-noted  portions  of 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Amex 
proposal  to  require  specialists  to  trade  at 
a  disseminated  quote  or  update  their 
markets  is  substantially  similar  to 
proposals  by  PSE,  PHLX,  NYSE  and  the 
CBOE.  The  PSE,  PHLX  and  the  CBOE 
proposals  were  subject  to  a  full  notice 
and  comment  period  and  no  comments 
were  received.'  Accordingly,  since  the 
Commission  finds  that  no  new  issues 
are  raised  by  the  current  proposal,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act » to  approve  the  Amex's  proposal  to 
permit  the  Amex  to  implement  its  trade 
or  fade  requirements  at  the  same  time  as 
these  requirements  are  implemented  by 
the  other  options  exchanges. 

With  respect  to  the  other  portions  of 
the  proposed  rule  change,  the 
Commission,  within  35  days  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if 
it  find  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 


*  See  Securities  Exchange  Act  Release  No.  34435, 
34434.  34433.  and  34432,  (July  22. 1994). 
respectively. 

'See  Securities  Exchange  Ad  Release  Nos.  31962 
(March  8. 1993).  58  FR  13661  (March  12, 1993), 
34158  (June  3.  1994).  59  FR  30074  (June  10.  1994). 
and  32406  (June  3. 1993).  58  FR  32404  (June  9. 
1993).  respectively. 

« 15  U.S.C  78s(b)(2)  and  78f(b)(5)  (1968). 


(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  22. 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
portion  of  the  proposed  rule  change  (SR- 
Amex-93-23)  relating  to  the  addition  of 
Commentary  .03  to  Amex  Rule  958A  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margart  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-18583  Filed  7-29-94;  8:45  am] 
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[Release  No.  34-04432;  File  No.  SR-CBOE- 
93-17] 

Self-Regulatory  Organizations;  Order. 
Approving  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Requirements  That 
Market  Makers  Fill  Incoming  Orders  or 
Update  Existing  Markets 

)uly  22, 1994. 

The  Chicago  Board  Options  Exchange, 
Inc.,  ("CBOE"  or  "Exchange"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  on  March 
30, 1993,  pursuant  to  Section  19(b)  of 
the  Securities  Exchange  Act  of  1934 


'15U.S.C.  78s(b)(1988). 
•17CFR200.30-3(a)(12)  (1993). 


CAct')'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  require 
members  of  the  CBOE  trading  crowd  to 
respond  to  orders  at  the  currently 
displayed  bid  or  offer,  either  by 
satisfying  the  orders  at  the  displayed 
price  or  by  updating  the  existing  market 
in  the  subject  series. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
"*  Exchange  Act  Release  No.  32406  (June 
3. 1993),  58  FR  32404  (June  9, 1993).  No 
comments  were  received  on  the 
proposed  rule  change. 

The  proposal  amends  CBOE  Rule  8^1 
to  require  members  of  the  CBOE  trading 
crowd  to  execute  an  order,  at  the 
currently  displayed  quote,  in  its  entirety 
or  change  the  displayed  quote  to  reflect 
that  the  previously  displayed  quote  is 
no  longer  available.3  Tli&  proposal  also 
adds  Interpretation  and  Policy  .04  to 
CBOE  Ruie  8.51,  which  prohibits  the 
trading  crowd  from  iranwdiately  re- 
displaying the  previously  di>«*Tninated 
market  qiiote,  unless  warranted  by  a 
change  ia  market  cocdition.s. 

Further,  the  proposal  amends 
Interpretations  and  Policies  .01  thrtwigh 
.03  to  Rule  8.51  to  e.xtend  certain 
obligations,  regarding  disseminated  firm 
quotes.  Ihatt  are  currently  only  imposed 
on  Floor  Brokers  and  Order  Book 
Officials  to  Designated  Primarv  Market- 
Makers  ("DPM's").  Specifically,  the 
obligation  imposed  on  the  trading 
crowd  under  Interpretation  .01  to  make 
a  dissemiiiated  quote  good  for  ten 
contracts,  will  also  be  triggered  if  the 
disseminated  quotiition  is  on  behalf  of 
an  order  represented  by  a  DPM.  In 
addition.  Interpretation  J)2  will  now 
obligate  a  DPM  to  remove,  after  a  fiil  or 
cancellation,  a  quotation  that  he  has 
caused  to  be  disseminated  or  otherwise 
be  responsible  for  satisfying  the  firm 
quote  requirement  with  respect  to  the 
next  order. 

Finally,  the  proposal  amends 
Interpretation  and  Policy  .03  to  Rule 
8.51  to  require  that  all  market  maker 
orders  and  other  broker-dealer 
proprietary  ord«^  that  in  each  case  are 
for  less  than  ten  contracts  and  are 
represented  by  a  Floor  Broker  o^a 


'  15  U.S.C  78s(b)  (19*8). 

n  7  CFK  240.1 9b-4  (1993). 

'The  Commission  tindcrstami.s  thi.s  provision  to 
«llow  an  exchange,  upon  rec«ipt  of  a  markel  or 
marketable  hmit  order,  to  «xe<-n^  less  than  the  total 
number  of  contracts  crnitainad  in  th*  onkt,  bwt  the 
cxihange  then  beumaes  oWigaled  to  uprfal*  itt 
quotation  if  it  is  not  wiltini;  'o  tnnaact  with  anT 
more  of  the  order  at  the  same  price.  For  eiminpie. 
if  as  a  result  of  dispiayiog  a  more  conipetiti-^a  offw, 
an  exchange  i»  tent  an  order  to  buy  50  umtncta 
thai  wa»originaJI)'  received  by  another  excJiawRo. 
it  may  buy  few«er  dun  50  coiitisicts  at  in  qao(»d 
price,  but  moat  then  revise  its  quolatioa  to  redaa 
that  the  price  ia  00  lan|^  available. 


Designated  Primary  Market-Maker,  not 
be  refltjc-ted  in  the  displayed  market 
quote.  This  requirement  currently  only 
applies  to  CBOE  market  markers. -• 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the    . 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(bMS).* 
Specifically,  the  Conunission  finds  that 
requiring  members  of  the  CBOE  trading 
cromrd  to  execute  orders  or  update  their 
markets  facilities  transactiona  in 
securities,  protects  investors  and  the 
public  interest,  and  promotes  fair 
competition  among  options  markets  by 
redwing  the  Hkelibood  that  an  outdated 
quote  from  one  options  market  will 
hinder  the  execution  of  an  order  on 
another  options  market  by  making  such 
execution  appear  to  be  at  an  inferior 
price  [i.e..  a  "trade-through H. 

Currently,  in  light  of  the  expansion  in 
the  muhipie  trading  of  options,  the 
options  exchanges  have  either 
implemented  or  are  working  to 
implement  systems  upgrades  which  will 
prevent  orders  that  are  identified  as 
potential  trade-throughs  from  being 
automatically  executed  and  will  re-route 
these  orders  to  the  appropriate  market 
maker  or  specialist  at  earJi  exchange  for 
non-automated  execution.  Further,  to 
attract  order  flow,  many  market  makers 
and  specialists  from  the  diffierent 
options  exchanges  have  represented  to 
their  customers  that  they  will  execute 
the  orders  they  receive  at  the  best  price 
available  at  any  of  the  five  options 
exchanges.  The  current  proposal, 
therefore,  will,  consistent  with  Section 
6(b){5)  of  the  Act,  facilitate  options 
transactions  by  encouraging  members  of 
the  CBOE  trading  crowd  to  keep  their 
markets  up-to-date.  This,  in  turn,  should 
reduce  tlie  likeUhood  that  outdat«d 
quotes  will  cause  orders  on  otlier 
exchanges,  that  could  be  automatically 
executtjd,  to  be  re-routed  for  non- 
automated  handling.  It  also  should 
reduce  the  likelihood  that  outdated 
quotes  will  cause  orders  executed  on 
other  exchanges  at  current  market  prices 
to  appear  to  be  executed  at  inferior 
prices.  The  Commission  further  notes 
that,  concurrently  with  approval  of  this 
proposal,  it  is  approving  similar 
proposals  by  the  American  Stot:k 
Exchange  ("AMEX").  New  York  Stock 
Exchange  CTMYSE"),  Pacific  StotJt 


*See  l*tter  from  Michael  L.  Mayer,  Schiff.  Hardin 
»  Waits,  attorneys  for  CBOE,  to  Scott  C  Kurxman. 
attorney.  National  .V4arket  Sysmn  BrwKJi.  Division 
of  MariNt  Kegulatiea  Commiaaion  iAomuibstwitive 
anicod'uenl  clarifying  Iruprpreiation  aiw  l'oi,c^  X3 
untfsr  Rule  t.51). 

»l.'5li..S.C.  78f(bK5)(1988). 


Exchange  ("PSE**)  and  the  Philadelphia 
Stock  Exchange  C^PHLXn.* 

The  commission  also  finds  th,if 
extending  obligationj  regarding  the 
dissemination  of  finn  quotes,  w4»ich  are 
already  applicable  to  Floor  Brokers,  to 
Designated  Primary  Market-Makers, 
facilitates  transactions  in  securities, 
protects  investors  and  the  public 
interest,  and  promotes  fair  competition 
among  options  markets  by  helping  to 
ensure  the  accuracy  of  CBOE  options 
quotations. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act ',  riiat  the 
proposed  rule  change  (SR-CBOe-93- 
17)  requiring  that  merabers  of  a  CBOE 
trading  crowd  execute  a  trade  at  the 
disseminated  quote  or  update  their 
market  and  extending  to  Designated 
Primary  Market-Makers  certain 
obligations  related  to  firm  qtiote 
disseminations  is  approved. 

For  the  Commis.sion.  by  the  DivisioB  of 
Market  Regulation,  pursuant  to  d»>Jpg«if  H 
auttiority." 

Margaret  H.  NfcFaHaad. 

Deputy  Sffcretmy. 

(FR  Doc  94-18578  Filed  7-29-94;  8:45  .iiti) 

BILUNG  COOE  aOtO-01-M 


[Release  Mo.  34-»4438;  >nta»iuilkmul  Series 
Release  No.  692;  File  No.  Sn-MBS-04-04] 

Self-Regulatory  OrgantzatJons;  MBS 
Clearing  Corporatton;  Notice  of  FlOng 
of  Proposed  Rule  Ctiange  Relating  to 
Special  Provisions  Applicable  to 
Foreign  Participants 

July  25.  1994. 

Pursuant  to  Section  1 9<bKl )  of  tlie 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  oii 
June  27,  1994,  the  MBS  Gearing 
Corporation  ("MBS")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission")  the  prrjpoaed  rule 
change  (File  No.  SR-MBS-94-04)  as 
described  in  Items  I,  IL  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
oiganization.  The  Comniissioa  is 
publishing  this  notice  to  solicit 
comments  on  the  propo&ed  rule  changt? 
from  interested  persons. 

I.  Self-Regulatory  Organt7alif>ns 
Statement  of  the  Temis  t>f  Su(»stam:e  of 
the  Prt>pt>sed  Rule  Change 

The  proposed  ntle  change  will  add 
Article  III,  Rule  1.  Section  13  to  MBS's 


•  See  Seciiritias  Exch.iog«  Art  Retease  No.  j44-M, 
34433.  34435.  and  34434.  (July  22,  19941, 
respertively. 

'15U.S.C78s(b)<r986>. 

"  17  CFR  200.3O-3(a)(12)  (IWUJ. 

MSIl.S.r.  78s(bKl)  11988) 
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set  forth  special 
cable  to  foreign 


rules  which  wi 
provisions  appl 
participants 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basisifor,  the  Proposed  Rule 
Change 

In  its  filing  w  th  the  Commission,  the 
self-regulatory  ( rganization  included 
statements  conoeming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  a  ny  comments  it  received 
on  the  proposec  rule  change.  The  text 
of  these  statemt  nts  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatary  organization  has 
prepared  summaries,  set  forth  in  section 
A,  B,  and  C  beh  w,  of  the  most 
significant  aspe  :ts  of  such  statements. 


tte 


A.  Seif-Regulatj/ry 
Statement  of. 
Statutory  Basis 
Change 


y  Organization 's 
Purpose  of,  and 
for,  the  Proposed  Rule 


MIS 


for 


Currently, 
the  issue  of 
foreign  country 
The  purpose 
change  is  to  set 
requirements 
order  to  ensure 
monitor  these 
adequately. 

In  particular 
changcwill  adc 
Article  III,  Rule 
requirements 
requirements 
participants  in 

Specifically, 
be  required  to 
required  " 
a  general  ledgei 
any  descriptior 
U.S.  dollars; 
an  individual 
knowledgeable 
financial 
representatives 
agent  located  i 
process;  satisfy 
requirements  i 
in  accordance 
U.S.  accountin  ; 
maintain  an 
the  U.S.  that 
purchase  and 
clearance,  and 
for  the  partici 

MBS  believei ; 
change  is 
the  Act  and  the 
regulations 
provides  for 
securities  or 
control  or  for 


s  rules  are  silent  on 
adriitting  applicants  from  a 
as  a  participant  at  MBS. 
of  the  proposed  rule 
forth  additional 

foreign  applicants  in 
that  MBS  can  properly 
potential  participants 


aie 
a  I 


financ  al 


en  sure  i 


the  proposed  rule 
a  new  Section  13  to 
1  of  MBS's  rules.  These 
in  addition  to  all  other 
plicable  to  MBS 

'eneral. 

1  foreign  participant  will 
)repare  and  maintain  all 
and  other  reports  and 
chart  of  accounts  and 
thereof  in  English  and 
the  availability  of 
fluent  in  English  and 
in  securities  and 

to  assist 
of  MBS;  maintain  an 
the  U.S.  for  service  of 
the  financial  net  worth 
MBS's  rules,  computed 
ith  generally  accepted 
principals;  and 

or  agent  located  in 
adequately  address  all 
margin  compliance, 
:ash  settlement  functions 
p^t. 

that  the  proposed  rule 
consistent  with  Section  17A  of 
rules  and  the 
thereunder  in  that  it 
safeguarding  of 
fuhds  in  MBS's  custody  or 
V  hich  it  is  responsible. 


ofl  ice 
can 
s  lies. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBS  does  Jiot  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MBS  has  not  solicited  comments  with 
respect  to  the  proposed  rule  change,  and 
none  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBS.  All  submissions  should 
refer  to  File  Number  SR-MBS-94-04 
and  should  be  submitted  by  August  22, 
1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-18574  Filed  7-29-94;  8:45  am] 

BILLING  COOE  8010-01-M 


[Release  No.  34-34429;  File  No.  SR-PSE- 
93-12] 

Setf-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  New  Listing  and 
Maintenance  Standards 

July  22, 1994. 

I.  Introduction 

On  August  11,  1993.  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")>  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
establish  new  quantitative  and 
qualitative  listing  standards  with 
respect  to  common  stock,  preferred 
stock,  bonds  and  debentures,  warrants, 
contingent  value  rights,  and  other 
securities.  Subsequently,  the  PSE  filed 
Amendments  Nos.  1.  2  and  3,  dated 
December  8, 1993,  February  3, 1994, 
and  July  16, 1994  respectively.^ 

The  proposed  rule  change  and 
Amendments  Nos.  1  and  2  were 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33759  (March 
14, 1994),  59  FR  13019  (March  18, 
1994).  No  comments  were  received  . 
regarding  the  proposal. 

II.  Description  of  the  Rule  Change 

This  rule  change  includes  original 
listing  and  maintenance  criteria  and 
establishes  qualitative  standards  and 
corporate  govemcnce  policies 
applicable  to  all  listed  companies. 
Specifically,  the  rule  change  eliminates 
all  of  the  current  listing  standards  and 
establishes  a  new  two-tier  listing  - 
structure.*  Tier  I  and  Tier  II  securities 


'  15  U.S.C.  78s(b)(l)  (1988). 

^  17  CFR  240.19b-4  (1993J. 

'Amendment  No.  3,  which  is  available  in  the 
Commission's  Public  Reference  Room,  was  largely 
technical  in  nature  and  generally  had  no 
substantive  impact  on  the  original  filing.  Therefore, 
it  was  determined  that  Amendment  No.  3  did  not 
need  to  be  published  for  public  comment. 

*The  Commission  is  currently  considering  the 
PSE's  proposed  rule  change  to  list  and  trade 
common  stock  under  a  Small  Corporate  Offering 
Registration/Regulation  A  ("SCOR")  designation. 
See  Securities  Exchange  Act  Release  No.  32S14 
(June  25. 1993).  58  FR  35496  (July  1. 1993)  (File  No. 
SR-PSE-92-42);  and  Securities  Exchange  Act 
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are  distinguished  with  respect  to 
quantitative  initial  listing  and 
maintenance  standards.  Tier  I  includes 
standards  for  listing  common  stock, 
preferred  stock  and  similar  issues, 
bonds  and  debentures,  warrants, 
contingent  value  rights,  unit  investment 
trusts,  and  other  securities  suited  for 
auction  market  trading.  Tier  1  contains 
more  stringent  quantitative  standards 
than  the  PSE's  current  standards.  Tier  II 
includes  listing  standards  for  listing' 
common  stock,  preferred  stock  and 
similar  issues,  bonds  and  debentures, 
and  warrants.  The  Tier  II  standards  are 
comparable  to  the  PSE's  current  listing 
standards. 

In  addition  to  the  quantitative 
standards,  the  Exchange  will  consider 
other  factors  in  determining  a 
company's  listing  eligibility  including, 
for  example,  the  voting  rights  of 
shareholders,  the  nature  and  scope  of 
the  applicant's  operations,  the 
applicant's  financial  condition,  and  the 
composition  of  the  applicant's  assets. 
The  Exchange  may  also  evaluate  such 
factors  as  the  experience  and  reputation 
of  the  applicant  and  its  management, 
and  the  nature  and  effect  of 
governmental  policies  on  the  company's 
products  or  properties.  In  the  case  of 
initial  public  ofterings,  the  exchange 
will  consider  the  estimated  proceeds  to 
be  received  by  the  issuer  from  the 
offering  and  the  specific  purposes  for 
which  the  proceeds  are  to  be  used  by 
the  issuer.  In  the  case  of  bonds  and 
debentures,  the  Exchange  will  consider 
the  credit  rating  by  agencies  designated 
as  nationally  recognized  statistical 
rating  organizations,  such  as  Standard  & 
Poor's  and  Moody's  Investors  Services, 
as  an  indication  of  the  quality  of  the 
issuer. 

All  securities,  regardless  of  the 
requirements  used  for  their  admission  to 
listing,  will  be  subject  to  auction  market 
trading  rules  and  real-time  reporting. 
Transactions  in  Tier  II  will  be  identified 
by  a  special  suffix  to  the  ticker  symbol 
ISO  that  these  securities  can  be 
distinjjuisiied  from  other  securities 
traded  on  the  Exchange.  The  suffix  will 
not  be  applied,  however,  to  a  security 
listed  on  either  the  NYSE,  Amex,  or 
NASDAQ/NMS  even  though  it  is 
designated  by  the  Exchange  as  a  Tier  II 
security.  Finally,  all  of  the  Exchange's 
rules  and  surveillance  procedures  will 
be  applicable  to  transactions  in 


Ro)ea.se  Nc.  34328  (July  7. 1994)  (Amendment  No. 
1  to  File  No.  SR-P.SE-92-42).  The  SCOR  listing 
requirements  would,  in  effect,  constitute  a  third  tier 
of  less  stringent  listing  requirements;  however,  for 
purposes  of  the  exchange  exemption  under  stale 
blue  sky  laws.  SCOR  securities  would  not  be 
deemed  "listed"  on  the  Exchange 


securities  listed  under  the  Tier  I  and 
Tier  II  designations. 

Special  transition  rules  will  apply  for 
securities  listed  or  approved  for  listing 
prior  to  the  effective  date  of  the  new 
standards.  For  inclusion  under  Tier  I, 
the  .securities  must  meet  the  applicable 
initial  listing  standards,  except  that 
securities  also  listed  on  the  NYSE, 
Amex,  or  NASDAQ/NMS  may  be 
designated  as  Tier  I  securities  if  they 
meet  the  applicable  Tier  I  maintenance 
requirements.  All  securities  currently 
listed  that  do  not  meet  the  Tier  I  listing 
.standards  will  be  designated  Tier  II 
securities.  These  Tier  Ii  securities  must 
meet  the  Tier  II  maintenance  standards 
within  six  months  of  the  effectiveness  of 
the  rule  change.^ 

1.  Tierl 

The  PSE's  new  listing  standards  for 
Tier  I  common  stock  are  based  on 
standards  established  in  a  Memorandum 
of  Understanding  ("MOU")  between  the 
North  American  Securities 
Administrators  Association,  Inc. 
("NASAA")6  and  the  Chicago  Board 
Options  Exchange  Inc.  ("CBOE").^  The 
CBOE  and  NASAA  developed  the  MOU 
in  an  effort  to  provide  issuers  with 
securities  listed  on  the  CBOE  a  basis  for 
obtaining  an  exemption  from  state 
securities  registration  requirements  [i.e., 
blue  sky  exemption).  The  MOU  created 
minimum  quantitative  initial  inclusion 
_  and  maintenance  standards,  corporate 
governance  requirements  and  minimum 
voting  rights  for  listing  on  the  CBOE. 
The  PSE  has  adopted  the  MOU's  two 
alternative  minimum  quantitative  initial 
inclusion  standards  for  common  stock, 
as  follows: 


Description 

Alt.  No.  1 

AH.  No.  2 

Net  Worth  

$4,000,000 

512,000.000. 

Pre-Tax  In- 

750,000 .... 

come. 

Net  Income  .... 

400,000  .... 

Public  Float 

500,000  .... 

1,000,000. 

(Shares). 

Market  Value 

3,000.000  . 

'5,000,000. 

of  Float. 

Minimum  Bid  .. 

S5/share  ... 

S3/share. 

Public  Bene- 

800/400* .. 

400. 

ficial  Holders. 

■*  During  this  six  month  transition  period,  the 
PSE's  current  listing  and  maintenance  standards 
will  be  applied  to  Tier  II  securities  not  meeting  the 
new  maintenance  standards. 

•^NAS.^A  is  an  association  of  securities 
administrators  from  each  of  the  50  stales,  the 
District  of  Columbia,  Puerto  Rico,  Mexico  and  12 
Canadian  provinces  and  territories. 

'  The  MOU  criteria  were  approved  by  the  NASAA 
membership  on  May  30. 1991.  The  Commission 
approved  a  CBOE  rule  change  adopting  the 
standards  set  fonh  in  the  MOU  in  Securities 
Exchange  Act  Release  No.  29748  (September  27, 
1991),  Hf,  FR  50404  (October  4. 1991). 


Description 

Alt.  No.  1 

Alt.  No.  2 

Operating  His- 

3 years. 

tory. 

•800  shareholders  are  required  for  compa- 
nies  with  at  least  500,000  but  less  than  1  rrui- 
hon  shares  publicly  held,  or  400  shareholders 
for  companies  with  at  least  1  million  shares 
publicly  held,  or  500,000  shares  publicly  held 
and  daily  trading  volume  in  excess  oi  2  000 
shares  per  day  for  six  months. 

The  original  listing  criteria  for 
preferred  stock  vary  depending  on 
where  the  issuer  has  common  stock 
listed.  If  the  related  common  stock  is 
listed  on  the  PSE,  NYSE  or  Amex,  there 
must  be  at  least  100,000  preferred  shares 
publicly  held  and  an  aggregate  market 
value  of  at  least  52,000,000.  If  the 
related  common  stock  is  not  so  listed, 
there  must  be  at  least  400,000  preferred 
shares  publicly  held,  an  aggregate 
market  value  of  at  least  $4,000,000,  .3nd 
at  least  800  public  beneficial  holders  of 
100  shares  or  more.  In  all  cases,  the 
i.ssuer  must  meet  the  net  worth  and 
earnings  requirements  for  common 
stock,  and  each  share  of  preferred  stork 
must  have  a  minimum  share  price  of 
$10  to  be  eligible  for  listing. 

With  respect  to  bonds  and  del)entur»'s 
issuers  will  be  evaluated  according  to 
the  same  net  tangible  assets  and 
earnings  criteria  applicable  to  common 
stock.  If  an  issuer's  common  stock  is 
traded  on  the  PSE.  NYSE  or  Amex,  the 
bonds  or  debentures  must  have  a 
minimum  aggregate  market  value  and 
principal  amount  of  $5,000,000  each 
and  at  least  100  public  beneficial 
holders.  If  related  common  stock  is  not 
traded  on  any  of  the  above  referenced 
exchanges,  the  bonds  or  debentures 
must  have  an  aggregate  market  value 
and  principal  amount  of  at  least 
$20,000,000  each  and  at  least  100  public 
beneficial  holders.^  If  a  debt  security  is 
convertible  into  a  class  of  equity 
security,  such  equity  security  must  meet 
the  applicable  Tier  I  listing 
requirements.  Current  last  sale 
information  must  be  publicly  available 
with  respect  to  the  underlying  security 
into  which  the  bond  or  debenture  is 
convertible. 

The  Exchange  will  not  list  warrants 
under  the  Tier  I  designation  unless  the 
common  stock  of  the  company  or  other 
security  underlying  the  warrants  is 
already  listed,  or  will  be  listed 
concurrently  with  the  warrants,  on  the 
PSE  under  the  Tier  I  designation.  For  a 
Tier  I  listing  of  warrants  there  must  be 
at  least  500,000  warrants  publicly  held 


"Additionally,  issuers  must  meet  and  appear  to 
be  able  to  .satisfy  interest  and  principal  when  due 
on  the  bond  or  debenture  to  be  listed. 


39000 
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by  not  less  thi  in  250  public  beneficial 
holders.^ 

For  the  listi  ng  of  Tier  I  contingent 
value  rights  ('  CVRs").  issuers  must 
meet  the  net  \  /orth  and  earnings 
requirements  applicable  to  common 
stock.'"  In  adi  lition,  there  must  be  at 
least  600.000  jublicly  held  CVRs  with 
a  market  valu  s  of  at  least  $18,000,000, 
at  least  1,200  jublic  beneficial  holders, 
and  total  asse  s  of  at  least  $100,000,000. 
The  CVRs  mu  st  have  a  maturity  of  at 
least  one  year  Prior  to  the 
commenceme  nt  of  trading  of  CVRs,  the 
Exchange  wil  distribute  a  circular  to  its 
membership  <  xpiaining  the  specific 
risks  associate  id  with  CVRs  and 
providing  gui  lance  regarding  member 
firm  compliaiice  responsibilities  when 
handling  transactions  in  such  securities. 

The  PSE  al^o  is  adopting  listing 
standards  for  Unit  Investment  trusts 
("UlTs").i»  Ti » list  UITs.  the  new  rule 
requires  at  Ie«  st  1.000.000  publicly  held 
shares  or  unit  >,  at  least  400  public 
beneficial  hoi  Jers,  and  total  trust  assets 
of  at  least  $6G  ,000.000  at  the  time  of 
formation.  12  j  additionally,  the  stated 
term  must  be  it  least  two  years,  but  may 
be  subject  to  ( ariier  termination  under 
specific  circu  nstances  set  forth  in  the 


ajplyt 


I  je 


"The  Tier  I 
warrants  do  not 
currency  or  mark  it 
creating  a  separat ! 
requires  at  least  1 
with  a  market  va" 
400  public  benefi : 
The  issuer  of 
indices  must  ha 
5100.000.000.  Al 
dollars. 

"•CVRs  are  un 
possible  cash 
value  of  an  equity 
the  issuer  of  the 
maturity,  the  hul 
a  cash  payment  a 
the  related  securi  y 
target  price.  If  th( 
security  equals  oi 
holder  of  the  CVl 
such  a  cash 
Release  No.  3364  I 
(April  7.  1994). 

' '  The  trustee 
company  or  ban 
capital  and  surpi 
executive  ofFicer 
issuing  sponsor  r 
made  under 
trustee  can  be 
approval  of.  the 
individual  has 
qualified  trust 
be  appointed  co 

'-Before  a  UIT 
must  be  providec 
explanation  of 
attendant  to  Irai 
suitability  for  sui 
determined.  A 
investors  in 
UIT  interest  un 
procedures  to  vci  i 
prospectus. 


anqTier  11  listing  standards  for 
to  warrants  based  on 
ndices.  The  Exchange  is 
rule  for  such  warrants  that 
000.000  publicly  held  warrants 
e  of  at  least  $4,000,000.  at  least 
ial  holders,  and  a  term  of  S  years, 
warfants  based  on  currency  or  market 
total  assets  of  at  least 
cash  settlements  are  made  in  U.S. 


■  com:  non 


i  bf  >i 


didgl 
(h  / 


I  conr  Bct 

lie  >s 


I  Bcured  obligations  providing  for  a 
pay  ment  at  maturity  based  on  the 
security  issued  by  an  affiliate  of 
(JVRs  ("related  security").  At 
er  of  a  CVR  would  be  entitled  to 
maturity  if  the  market  price  of 
is  lower  than  a  predetermined 
market  price  of  the  related 
exceeds  the  target  price,  the 
would  not  be  entitled  to  receive 
pavntent.  See  Securities  Exchange  Act 
(March  31.  1994).  59  fV.  16666 


k  ngi 


a  UIT  interest  must  be  a  trust 

institution  having  substantial 
IS.  Such  trustee  may  not  have  an 
who  is  also  an  officer  of  the 
shall  the  trustee  and  issuer  be 
control.  No  change  in  the 
m^e  without  prior  notice  to.  and 
E  xcfaange.  In  cases  where  an 
n  appomted  as  Trustee,  a 
colnpany  or  banking  insillution  must 
•ustee. 

may  be  recommended,  customers 
with  a  prospectus  and  an 
special  characteristics  and  risks 
UIT  interests,  and  their 
an  investment  must  be 
pifnpectus  must  be  provided  to 
ion  with  each  transaction  in  a 
the  member  organization  has 
fy  previous  receipt  of  Acurreat 


UIT's  governing  documents  and 
disclosed  in  the  UIT  prospectus.  Where 
a  UIT  has  been  divided  into  separate 
components,  any  voting  rights  accorded 
the  UIT  interest  may  be  divided 
between  the  component  securities  as 
specified  in  the  UIT  prospectus. 

The  Exchange  will  consider  listing 
other  securities  not  otherwise  covered 
by  the  Tier  I  listing  requirements 
provided  the  issue  is  suited  for  auction 
making  trading.  Prior  to  commencement 
of  trading  of  such  securities,  the 
Exchange  will  evaluate  the  nature  and 
complexity  of  the  issue. '^  Such 
securities  must  have  at  least  1,000,000 
publicly  held  trading  units  and  a 
principal  amount/market  value  of  at 
least  $20,000,000,  and  at  least  400 
public  beneficial  holders.'*  In  addition, 
the  issuer  must  have  total  assets  of  at 
least  $100,000,000.  If  the  issuer  is 
unable  to  satisfy  the  earnings 
requirements  applicable  to  Tier  I 
common  stock,  the  Exchange  will 
require  the  issuer  to  have  total  assets  of 
at  least  $200,000,000  and  net  worth  of 
at  least  $10,000,000,  or  total  assets  of  at 
least  $100,000,000  and  net  worth  of  at 
least  $20,000,000.15 

2.  Tier  II  Listing  Standards 

For  issuers  not  satisfying  the  Tier  I 
standards,  the  PSE  is  establishing  listing 
criteria  under  Tier  II.  A  Tier  H  listing 
generally  signifies  that  a  company  has 
limited  commercial  operations,  lower 
capitalization,  and  lacks  a  demonstrated 
earnings  history.  Tier  11  is  intended  to 
provide  small  companies  with  access  to 
the  capital  markets  and  to  supply 
liquidity  to  public  investors  within  a 
regulated  marketplace.  A  security  that  is 
listed  on  the  NYSE,  Amex,  or  NASDAQ/ 
NMS  may  be  listed  under  Tier  II  in 
reliance  upon  the  listing  requirements 
of  the  applicable  exchange  or 
association. 

The  numerical  Tier  II  initial  listing 
standards  for  common  stock  are  lower 
than  those  for  Tier  I,  but  generally 
comparable  to  the  current  PSE  listing 
criteria.  The  following  are  the  new  Tier 
II  initial  listing  standards  for  common 
stock: 


"If  appropridte.  the  Exchange  will  distribute  a 
circular  to  the  membership  providing  guidance 
regarding  member  firm  compliance  responsibilities 
when  handling  transactions  in  the  issue. 

''■  If  the  issue  is  traded  in  thousand  dollar 
denominations,  there  must  be  a  minimum  of  100 
public  beneficial  holders. 

'^  If  the  issue  contains  cash  settlement  provisions, 
settlement  must  be  made  in  U.S.  dollars,  and  if  the 
issue  contains  redemption  prorisions.  the 
redemption  price  must  beat  least  $3.00  per  unit. 


Description 

Alt.  No.  1 

Alt.  No.  2 

Net  Tangible 

52.000,000' 

Assets. 

Net  Worth  

S8,000,OOO. 

Net  Income 

100.000-  .. 

Public  Float 

500.000  .... 

1.000,000. 

(Shares). 

Market  Value  of 

1,500.0130  . 

2.000.000. 

Float. 

Minttnum  Bid  .... 

$3/share  ... 

S1. share. 

Putjlic  Bene- 

500 

500. 

fiaal  Holders. 

Operating  His- 

3  years 

tofy. 

*  Derryjnstrated  net  earnings  of  at  least 
$100,000  after  taxes,  excludirici  non-recurnng 
income  and  extraordinary  items,  m  the  last  fis- 
cal year  or  in  two  of  the  last  three  fiscal  years, 
or  total  tangible  assets  of  52,500,000. 

The  following  are  the  current  PSE 
listing  standards  for  common  slock: 


Description 

Alt.  No.  1 

Alt.  No.  2 

Net  Tangible 

51,500,000 

32,000.000 

Assets. 

Net  Income 

100,000  .... 

Public  Float 

750,000  .... 

750,000. 

(Shares). 

Market  Value  of 

2,250.000  . 

2.250.000. 

Float. 

Minimum  Bid  .... 

SI /share  ... 

S1 /share. 

Publtc  Bene- 

750  

750. 

ficial  Holders. 

To  list  preferred  stock  and  debt  under 
Tier  II.  the  issuer  must  meet  the  same 
net  tangible  asset  and  earnings 
requirements  for  Tier  II  common  stock. 
For  preferred  stocJc,  there  must  be  at 
least  500,000  preferred  shares  publicly 
hold  with  an  aggregate  market  value  of 
at  least  $1,000,000  at  least  250  public 
beneficial  holders,  and  an  operating 
history  of  at  least  three  continuous 
years.  A  Tier  II  listing  of  bonds  and 
debentures  requires  that,  in  addition  to 
the  net  tangible  asset  and  earnings 
requirements  applicable  to  issuers  of 
common  stock,  there  is  an  aggregate 
market  value  and  principal  amount  of 
$5,000,000  each,  and  at  least  200  public 
beneficial  holders.,  If  the  preferred  stock 
or  debt  is  convertible  into  a  class  of 
common  stock,  such  class  must  meet  the 
Tier  II  listing  requirements.'^ 
Redeemable  issues  must  provide  for 
redemption  pro  rata  or  by  lot. 

The  Exchange  will  not  list  warrants 
under  the  Tier  II  designation  unless  the 
common  stock  of  the  company  or  other 
security  underlying  the  warrants  is 
already  listed,  or  will  be  listed 
concurrently  with  the  warrants,  on  the 
PSE  under  the  Tier  II  designation.  For 
listing  under  Tier  II,  there  must  be  at 
least  500,000  warrants  publicly  held  by 


'"Current  last  sale  information  must  be  available 
with  respect  to  the  underlying  security  into  which 
the  security  is  convertible. 
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not  less  than  250  public  beneficial 
holders.!' 

3.  Corporate  Governance  and  Disclosure 
Policies 

The  PSE  is  adopting  corporate 
governance  and-disclosure  policies  for 
the  first  time.  The  provisions  being 
adopted  herein  apply  to  both  Tier  I  and 
Tier  II  securities,  except  that  Tier  II 
securities  need  not  comply  with  the 
provision  for  an  audit  committee.  Under 
corporate  governance,  the  provisions 
include  rules  concerning  conflicts  of 
interest,  independent  directors,  quorum, 
shareholder  approval,  annual  meetings, 
and  solicitation  of  proxies  and  consents. 
With  respect  to  voting  rights,  the  new 
rule  prohibits  the  listing  or  continued 
listing  of  any  common  stock  or  other 
equity  security  of  a  domestic  issuer  that 
has  the  effect  of  nullifying,  restricting  or 
disparately  reducing  the  per  share 
voting  rights  of  holders  of  an 
outstanding  class  of  common  stock.  To 
be  eligible  for  listing,  preferred  stock 
niust  give  the  holders  the  right  to  elect 
at  least  two  members  of  the  issuer's 
Board  of  Directors  if  the  issuers  .should 
default  in  the  payment  of  fixed 
dividends  for  two  years.'^ 

The  new  corporate  disclosure  policies 
incorporate  an  issuer's  duty  to  disclose 
any  news  or  information  that  might 
reasonably  be  expected  to  materially 
affect  the  market  for  its  securities.  The 
new  rules  provide  guidance  to  listed 
companies  in  making  appropriate  public 
disclosure,  and  include  information 
regarding  consultation  with  the  PSE 
Listings  Department,  internal  handling 
of  confidential  corporate  matters,  and 
relationships  between  company  officials 
and  others.  The  new  rules  also  provide 
guidelines  regarding  the  content  and 
preparation  of  public  announcements. 
In  addition,  as  a  term  of  the  listing 
agreement,  listed  companies  are 
required  to  submit  to  the  Exchange 
certain  reports,  notifications,  and 
materials  required  to  be  filed  by  the  Act. 
These  requirements  are  described  in 
detail  in  the  new  rules. 

4.  Maintenance  Requirements  and 
Delisting  Procedures 

The  rule  change  also  e.stabli'shes 
numerical  maintenance  criteria,  and 
delisting  and  suspension  policies  and 
procedures  intended  to  ensure  uniform 


''These  standards  do  not  apply  to  warrants  based 
on  currency  or  market  indices.  See  supra  note  9. 

'"In  addition,  any  change  in  the  rights,  privileges 
or  prpferences  of  preferred  stock  holders  requires  al 
leusl  a  two-thirds  vote  of  the  preferred  class,  voting 
as  a  class.  The  creation  of  any  additional  class  of 
preferred  stock  senior  to  or  equal  in  preference  to 
the  issue  to  be  listed  requires  al  least  a  favorable 
majority  vole  of  the  preferred  class,  voting  as  a 

cliiSS. 


treatment  of  issuers.  Securities  listed 
under  the  Tier  I  designation  will  not  be 
granted  waivers  ft-om  the  Exchange's 
numerical  maintenance  requirements. 
Any  security  that  no  longer  meets  the 
Tier  I  maintenance  requirements,  but 
meets  the  Tier  II  maintenance 
requirements,  will  be  reclassified  as  a 
Tier  II  security.  Tier  II  securities  failing 
to  meet  the  Tier  II  maintenance 
standards  will  not  be  granted  waivers 
for  continued  fisting  except  in  cases 
where  the  security  continues  to  be  listed 
on  either  the  NYSE,  Amex.  or 
NASDAQ/NMS,  provided,  however, 
that  the  Exchange  determines  that  there 
is  a  reasonable  biasis  for  a  waiver. 
The  quantitative  maintenance 
standards  for  Tier  I  common  stock  are 
as  follows:  (1)  At  least  200,000  publicly 
held  shares  and  a  market  value  of  at 
least  $1,000,000;  (2)  at  least  400  public 
beneficial  holders,  or  at  least  300 
beneficial  holders  of  100  shares  or  more; 
(3)  net  worth  of  at  least  $2,000,000  if  the 
issuer  has  sustained  losses  for 
continuing  operations  and/or  net  losses 
in  two  of  the  last  three  fiscal  years,  or 
$4,000,000  if  losses  in  three  of  the  last 
four  years:  and  (4)  a  share  bid  price  of 
at  least  $3.  For  Tier  II,  the  common 
stock  maintenance  standards  require  at 
least  300,000  publicly  held  shares  with 
a  market  value  of  at  least  $500,000.  at 
least  250  public  beneficial  holders,  total 
net  tangible  assets  of  at  least  5500,000 
(or  net  worth  of  at  least  $2,000,000),  and 
a  share  bid  priceof  at  least  $1.'9 

The  preferred  stock  maintenance 
standards  require  forTier  I  securities 
the  same  net  worth  standards  as 
common  stock,  at  least  100,000  publicly 
held  shares  with  a  market  value  of  at 
least  $1,000,000.  and  at  least  150  public 
beneficial  holders.  In  addition,  the 
issuer  must  not  have  sustained  losses 
from  continuing  operations  and/or  net 
losses  in  the  five  most  recent  fiscal 
years.  Tier  II  maintenance  standards 
require  that  issuers  of  preferred  stock 
meet  the  net  tangible  asset  or  net  worth 
requirements  for  Tier  II  common  stock, 
and  have  at  least  250,000  shares 
publicly  held  by  not  less  than  100 
public  beneficial  holders.  If  the  Tier  I  or 
Tier  II  preferred  stock  is  convertible  into 
a  class  of  common  stock,  such  class 
must  meet  the  applicable  Tier's 
maintenance  requirements. 

Tier  I  and  Tier  11  bonds  and 
debentures  must  maintain  the  same  net 
worth  standards  as  Tier  I  and  Tier  II 
common  stock  respectively,  an  aggregate 


market  value  and  principal  amount  of  at 
least  $1,000,000  each,  and  at  least  100 
public  beneficial  holders.  In  addition, 
for  Tier  I  debt,  the  issuer  must  not  have 
sustained  losses  from  continuing 
operation  and/or  net  losses  in  the  five 
most  recent  fiscal  years.  In  the  case  of 
Tier  I  and  Tier  II  warrants,  the  common 
stock  of  the  company  or  other  security 
underiying  the  warrant  must  meet  the 
applicable  Tier  I  or  Tier  II  maintenance 
requirements. 

Finally,  Tier  I  CVRs  and  UITs  must 
maintain  an  aggregate  market  value  of  at 
least  $1,000,000.  If  the  equity  security  to 
which  the  cash  payment  of  a  CVR  or 
UIT  at  maturity  is  tied  is  delisted,  the 
CVR  or  UIT  shall  also  be  suspended  or 
delisted.20 

The  securities  of  a  company  will  be 
subject  to  suspension  and/or 
withdrawal  ft-om  listing  and  registration 
as  a  listed  issue  if  the  Exchange  finds 
that  the  listed  company  fails  to  meet  the 
quantitative  maintenance  requirements 
discussed  above,  or  fails  to  comply  with 
the  Exchange's  listing  policies  or 
agreements.2i  Whenever  the  Exchange 
staff  determines  that  a  security  is  to  be 
removed  from  the  list,  the  issuer  will  be 
given  an  opportunity  to  present  to  the 
Equity  Listing  Committee  any  reasons 
why  the  security  should  not  be  delisted. 
A  decision  by  the  Equity  Listing 
Committee  to  delist  a  security  may  be 
appealed  to  a  Board  Committee  or  a 
committee  appointed  by  the  Board  of 
Governors  for  such  purpose.'"^ 


•"The  Exchange  may  waive  the  Tier  I  and  II  share 
bid  price  requirements  upon  consideration  of 
market  conditions,  the  isisuer's  capitalization,  the 
number  of  outstanding  and  publicly  held  shiites. 
and  any  other  factors  the  Exchange  deems 
ajipropriate. 


•'"The  Exchange  will  consider  the  suspension  of 
grading  in.  or  removal  from  listing  of  any  UIT 
interest  when,  in  its  opinion,  further  dealing  in 
such  Interests  appear  unwarranted  under  any  of  ihe 
following  circumstances:  |1]  the  LHT  interest  has 
more  than  60  davs  remaining  until  termination  dr.d 
thorp  arc  less  than  50  record  and/or  benefR  ial 
holders  of  shares,  units,  or  trading  components 
thereof  for  20  or  more  consecutive  trading  davs;  ur 
(2)  there  has  been  failure  on  the  part  of  the  UIT  ..:■., i/ 
or  sponsor  to  comply  with  the  Exchange's  lisl:::p 
polities  or  agreements:  or  (3)  such  other  event 
occurs  or  condition  exists  that,  in  the  opinion  of  li.c 
Exchange,  makes  fur' her  dealings  on  the  Exchange 
inadvisable. 

"Other  factors  the  Exchange  will  consider 
include,  among  others,  the  issuance  of  an 
independent  public  accountant's  disclaimer 
opinion  on  financial  statements  required  to  be 
certified,  and  losses  which  are  so  substantial  thjl 
in  the  opinion  of  the  Exchange,  it  appears 
questionable  as  to  whether  a  company  will  be  able 
to  continue  operations.  In  addition,  the  Exchange 
would  examine  a  company  that  has  depleted,  sold 
or  otherwise  disposed  of  its  principal  operating 
assets,  or  substantially  discontinued  the  business 
that  it  conducted  at  the  time  it  was  listed:  or  the 
liquidation  of  the  company  has  been  authorized. 

''If  a  security  is  delisted,  the  Exchange  must 
submit  an  application  to  ihe  Commission  to  sir.;, 
the  security  from  listing  and  registration.  A  tojn  ,  f 
such  application  will  be  provided  to  the  issiirr  i.i 
accordance  with  Section  12  of  the  Act. 
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III.  Discussion 

The  Commis  sioii  finds  that  the 
proposed  rule  :hange  is  consistent  with 
therequiremei  ts  of  the  Act  and  the 
rules  and  regu  ations  thereunder 
applicable  to  a  national  securities 
exchange  and.  m  particular,  the 
requirements  c  f  Section  6.^^  The 
Commission  h  ilieves  that  the  proposal 
is  con.sistent  w  ith  the  Section  6(b)(5) 
requirements  t  lat  the  rules  of  an 
exchange  be  di  signed  to  perfect  the 
mechanism  of  i  firee  and  open  market 
and  a  national  market  system  and  to 
protect  investc  rs  and  the  public  interest. 

The  develop  nent  and  enforcement  of 
adequate  stanc  ards  governing  the  initial 
and  continued  listing  of  securities  on  an 
exchange  is  an  activity  of  critical 
importance  to  inancial  markets  and  the 
investing  publ  c.  Listing  standards  serve 
as  a  means  for  a  self-regulatory 
organization  tc  screen  issuers  and  to 
provide  listed  rtatus  only  to  bono //de 
companies  wit  i  sufficient  float,  investor 
base  and  trading  interest  to  maintain  fair 
and  orderly  mi  irkets.  Once  a  security 
has  been  appn  ived  for  initial  listing, 
maintenance  c  riteria  allow  an  exchange 
to  monitor  the  status  and  trading 
characteristics  of  that  issue  to  ensure 
that  it  continu  js  to  meet  the  exchange's 
standards  for  i  larket  depth  and 
liquidity.  For  tie  reasons  set  forth 
below,  the  Cor  imission  believes  that  the 
proposed  rule  change  will  provide  the 
PSE  with  greal  er  flexibility  in 
determining  v,  hich  securities  warrant 
inclusion  on  t  le  Exchange,  without 
compromising  the  benefits  that  the 
Exchange's  lis  ing  standards  offer  to 
investors. 

milsion 
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companies  suitable  for  exchange  listing 
are  eligible  for  trading  on  the  PSE. 

Finally,  the  Commission  believes  that 
inclusion  of  a  security  for  listing  on  an 
exchange  should  not  depend  solely  on 
meeting  quantitative  criteria,  but  should 
also  entail  an  element  of  judgement 
given  the  expectations  of  investors  and 
the  imprimatur  of  listing  on  a  particular 
market.^*  The  Commission  believes  that 
this  rule  provides  the  necessary 
flexibility  to  determine  whether  to  list 
an  issuer,  while  ensuring  that  certain 
minimum  standards  must  be  met.  Thus, 
the  Commission  believes  that  the  new 
listing  and  maintenance  standards  strike 
the  appropriate  balance  between 
protecting  investors  and  providing  a 
marketplace  for  issuers  satisfying  the 
disclosure  requirements  under  the 
federal  securities  laws.  The  new 
standards  will  provide  important 
guidance  to  the  PSE  review  process,  and 
will  alert  issuers  seeking  listing  on  the 
PSE,  as  well  as  current  PSE  issurers,  of 
the  E.xchange's  specific  standards. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  believes  the  rule  change  is 
consistent  with  the  Act  and,  therefore, 
has  determined  to  approve  it.  The  rule 
change  provides  enhanced  listing 
standards  for  PSE  listed  securities 
which  provide  greater  protection  of 
investors  and  the  public  interest. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PSE-93-12) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulations,  pursuant  to  delegated 
authority.^'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-18575  Filed  7-29-94;  8:45aml 
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On  September  5, 1990.  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-90-10)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
December  6. 1990,  to  solicit  public 
comment  from  interested  persons.^  No 
comments  were  received.  This  order 
temporarily  approves  the  proposed  rule 
change  through  October  31,  1995. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  adds  a  new 
Paragraph  (e)  ("Put  Margin  Credit")  to 
OCC's  existing  Rule  604  ("Forms  of 
Margin")  to  implement  OCC's  Put 
Margin  Credit  ("PMC")  Program.  The 
PMC  program  will  maximize  the  margin 
credit  that  OCC  can  give  to  its  clearing 
members  where  they  hold  long 
positions  in  put  options  on  individual 
stocks  3  and  deposit  the  underlying 
stock  with  OCC.  The  proposed  PMC 
Program  combines  such  stock  and 
option  positions  to  generate  greater 
clearing  margin  credits  than  either 
position  could  provide  individually  in 
either  OCC's  existing  dearing  margin 
system  or  in  its  valued  securities - 
program.*  Specifically,  the  PMC 
Program  will  allow  clearing  members 
who  are  carrying  long  put  option 
positions  in  a  market-makers  or 
specialist's  account  or  in  a  stock  market- 
maker's  or  stock  specialist's  account  and 
who  have  deposited  with  and  pledged 
to  OCC  the  underlying  securities  with 
respect  to  such  options  to  direct  OCC  to 
treat  the  options  and  underlying 
securities  as  a  combined  position  for 
margin  purposes. ^  OCC  then  will  pair 
such  directing  clearing  members*  long 
put  option  positions  with  the 
underlying  stocks  in  an  amount 


-■•  See,  e.g..  In  the  Matter  of  .Sii-er  Shield  Mining 
and  Milling  Company.  Securities  Exchange  Act 
ReleaM  No.  6214  (March  18. 1960)  ("use  of  the 
facilities  uFa  natiun.il  securities  exchange  is  a 
privilege  involving  important  responsibilities  under 
the  Exchange  Act");  In  the  Matter  of  Consolidated 
Virginia  Mining  Co..  Securities  Exchange  Act 
Release  No.  6192  (February  26.  I960)  (same). 

^•^  15  U.S.C.  78s(b)(2)  (19««) 

-••irO-R  200.3(>-3(a)(12)  (1993). 


'  15  U.S.C  78s(b)  (1988). 

^Securities  Exchange  Act  Release  No.  28G5B 
(November  29.  1990).  55  FR  50438. 

■Only  American-style  options  are  eligible  for  the 
PMC  Pi-ogram.  Letter  from  Stuart  C.  Marvey.  Jr.. 
OCC,  to  Thomas  Etier.  Staff  Attornev.  Commission. 
(October  26, 1990). 

•«  OCC  Rule  604(d). 

^Clearing  members  deposit  the  underlying 
securities  vfilh  OCC  through  its  valued  securities 
program. 


deliverable  ufKjn  exercise  of  such  put 
options. 

Because  the  combined  option/stock 
position  can  never  be  worth  less  than 
the  option's  exercise  price,  which  will 
be  realized  if  the  underlying  stock  is 
delivered  pursuant  to  an  exercise  of  the 
put  option.  OCC  can  prudently  give 
clearing  margin  credit  for  the  combined 
position  eaual  to  100%  of  the  exercise 
price.  On  the  other  hand,  the  combined 
position  theoretically  can  be  worth  more 
than  the  exercise  price  if  the  market 
value  of  the  stock  substantially  exceeds 
the  exerc;i.se  price  of  the  option. 
Accordingly,  OCC  will  give  margin 
credit  for  the  combined  position  equal 
to  the  greater  of  the  exercise  price  of  the 
option  or  the  maximum  loan  value 
given  to  the  stock  alone  under  OCC's 
valued  securities  program.^ 

In  order  to  avoid  any  double  counting, 
options  that  are  included  in  the  PMC 
Program  will  generate  no  margin  credit 
pursuant  to  OCC  Rule  601  in  calculating 
the  clearing  margin  requirement  for  the 
account.  Similarly,  the  underlying 
securities  that  are  included  in  the  PMC 
Program  will  not  receive  any  additional 
credit  under  the  valued  securities 
progrcm  during  the  time  they  are 
included  in  the  PMC  Program. 

Because  under  certain  circumstances 
long  put  options  can  provide  more 
margin  credit  if  they  are  spread  against 
short  option  positions  than  if  they  are 
included  in  the  PMC  Program,  the 
decision  as  to  whether  or  not  to  include 
long  put  option  positions  in  the  PMC 
Program  will  be  made  by  the  clearing 
members.  Clearing  members  will  be 
permitted  to  make  this  decision  on  a 
daily  basis. 

Finally,  underiying  stocks  that  are 
included  in  the  PMC  Program  will  not 
be  counted  in  the  valued  securities 
program's  10%  concentration 
limitation.^  The  10%  limitation  is 
intended  to  prevent  a  clearing  member 
from  fiilfilling  a  large  percentage  of  its 
margin  requirement  with  a 
concentration  of  any  particular  stock. 
This  limitation  is  to  protect  OCC  from 
loss  should  OCC  be  forced  to  convert 
.stock  margin  deposits  to  cash  at  a  time 
when  the  value  of  the  stock  is 
decreasing  in  value.  Because  a 
combined  position  in  the  PMC  Program 
will  never  be  worth  less  than  the 
exen:ise  price  of  the  put  option 
regardless  of  the  market  value  of  the 
underlying  stock'.  OCC  believes  that 


•Fresontly,  the  maximum  loan  value  under  the 
valued  .leturities  program  is  60%  of  the  .itooks 
rum'nt  market  value. 

'  OCC  Rule  604(d)(1)  sets  forth  that  equity  issues 
of  any  one  issuer  shall  not  tM  valued  at  an  amount 
in  excess  of  10%  of  the  margin  requirement  for  the 
account  In  which  s»(i»  Mcuritic*  are  dApostled 


application  of  the  10%  limitation  Is 
unwarranted  in  the  PMC  Program. 

II.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the  purposes 
and  requirements  of  Section  17A  of  the 
Act. 8  In  particular,  the  Commission 
believes  the  proposal  meets  the 
requirements  of  Sections  17A(b|(3)  (A) 
and  (F)  which  require,  among  other 
things,  that  a  clearing  agency's  rules  be 
designed  to  safeguard  securities  and 
funds  in  its  custody  or  control  or  for 
which  it  is  responsible.^  The 
Commission  believes  that  OCC's  PMC 
program,  while  structured  to  insure  that 
OCC  fulfills  its  statutory  obligation  to 
safeguard  securities  and  funds  in  its 
custody  or  control,  will  enable  OCC 
clearing  members  to  reduce  their 
financing  needs  through  the  margin 
credits  given  their  long  put  option/ 
underlying  stock  positions. 

One  of  the  major  problems  that  arose 
during  the  October  1987  and  October 
1989  market  breaks  was  a  generalized 
ca.sh  squeeze  for  OCC's  clearing 
members.  In  particular,  OCC  clearing 
members  that  were  utilizing  OCC's 
pledge  program  >o  to  pledge  long  call 
option  positions  to  banks  as  collateral 
for  loans  were  faced  with  repaying  the 
loans  as  the  value  of  their  long  calls 
rapidly  declined.  At  the  same  time, 
clearing  members  that  had  stocks 
pledged  as  collateral  for  loans  and 
letters  of  credit  or  were  lenders  of  such 
securities  in  stock  loan  transactions  had 
to  use  substantial  amounts  of  their  c^ish 
to  reduce  outstanding  loans  or  to  pay  for 
the  return  of  loaned  stock  as  the  value 
of  their  collateral  fell. 

During  these  same  periods,  many  of 
OCC's  clearing  members  held  in  their 
market-maker's  or  speciali.sfs  accounts 
substantial  long  put  positions  that  were 
rapidly  increasing  in  value.  Af  I'nat  time, 
many  banks  were  reluctant  to  accept 
long  put  options  as  collateral  for  loans. 
Although  clearing  members  received 
clearing  margin  credit  from  OCC  for 
their  long  put  positions,  the  clearing 
margin  credit  calculated  by  OQ^'s 
clearing  margin  system  did  not  reflect 
the  full  value  of  put  options  that  were 
held  in  combination  with  the 
underlying  storJcs. 

OCC  believes  the  PMC  Program  will 
bo  helpful  in  addressing  the  liquidity 
squeeze  that  can  ocear  in  a  declining 
market.  OCC  anticipates  that  in  some 
situations  clearing  members  will  have 
reduced  needs  to  borrow  from 
commercial  banks  in  order  to  meet  their 


»15U..S.C76«}-1  (1988). 

••15  U.S.C  7»q-l(bM3)  (A)  and  (F)  l\9M]. 

'"OCC  Rule  614(a). 


clearing  margin  requirements  at  OCC. 
The  PMC  program  will  allow  OCC  to 
internalize  a  portion  of  its  clearing 
members'  financing  requirements  by 
maintaining  control  over  deposited 
margin  collateral  that  has  a  known  and 
fixed  market  value.  Because  CCC 
monitors  the  financial  condition  and 
portfolio  risk  of  each  of  its  clearing 
members  through  its  risk  reduction 
systems."  the  Commission  believes  that 
the  PMC  program  could  facilitate 
effective  use  of  long  put  option  and  long 
stock  positions  deposited  for  margin 
purposes. 

During  the  first  twelve  months  of  the 
temporary  approval  period,  OCC  will 
monitor  such  things  as  the  number  of 
participants  in  the  PMC  Program,  such 
participants'  margin  savings  and  the 
average  percentage  of  participants'  total 
margin  requirements  reduced  by  the 
program.  In  addition,  OCC  will  review 
its  risk  reduction  systems,  specifically 
TIMS  and  ConMon,  to  insure  that  OCC 
is  able  to  determine  and  protect  against 
any  undue  risk  arising  from  the  PMC 
program.  Before  the  end  of  the 
temporary  approval  period,  OCC  will 
submit  a  written  report  to  the 
Commission  setting  forth  the  results  of 
its  review  of  the  PMC  Program. 

III.  Conclusion 

For  the  reasons  discu.ssed  in  this 
order,  tlie  Commission  finds  that  the 
proposed  rule  change  is  consistent  v>rith 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-OCC-90-10)  be,  and 
hereby  is.  temporsrily  approved  through 
October  31,  1995. 

Ft)f  the  Cumiuissiun.  by  the  Division  of 
Market  Rt-guiaiion  pursuant  to  dvlegalod 
authority. '2 


' '  Among  ot:ipr  r>>.k  reduction  systems.  OtX;'» 
1  heorcticai  Intermarket  Margin  System  ClIMS") 
and  Concenlraiion  Mor.ltoring  System  COmMon") 
are  desient-d  to  evaluate  and  tnanege  the  mark.-t 
risk.s  and  to  set  maigin  requirements  for  equity  jnj 
non  equity  option  positions  of  OCC's  clearing 
members.  TIMS  uses  the  Cox  Rubetistein  bir^ptial 
options  pricing  modnl  to  determine  lh«  liqaid<iting 
value  of  an  option  portfolio  given  a  theoretical 
"vttorsl  case"  market  .scenario.  ConMon  is  designed 
to  addrc.s.*  ri.sks  re^^ulting  from  concentrated, 
undivpr<.ifii»d  portfolios  of  o})lions  that  may  not  bo 
covered  by  OCCs  nvirgin  methodology.  E&Mintully, 
the  ConMon  system  us«s  TIMS  methodology  to 
analyze  the  theoretical  valii«s  of  each  mcmbtirs's 
positions  in  the  event  of  an  abnormally  largo  marktt 
movement  and  relates  the  resulting  theoretical  gain 
or  loss  to  the  member's  net  worth  and  cnpilal.  A 
member's  margin  requirement  may  be  InutMsed  as 
a  result. 

•-17CFR200  30-3(aJri2). 
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Margaret  H. 

Deputy  Secretcty 
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Regulatdry  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Change,  Relating  to 
That  Market  Makers  Fill 
or  Update  Existing 


July  22. 1994. 

On  DecemHer  22, 1992,  the  Pacific 
Stock  Exchar  ?e,  Inc.  ("PSE"  or 

I  submitted  to  the  Securities 
Commission 
("Commissioh"),  pursuant  to  Section 
19(b)  of  the  S  K:urities  Exchange  Act  of 

and  Rule  19b-4 
thereunder.^  i  proposed  rule  change  to 
amend  PSE  niles  to  expressly  require  its 
market  makei  s  and  lead  market  makers 
to  respond  to  orders,  represented  in  a 
trading  crow<  at  the  currently 


bid  or  offer,  either  by 
order  or  by  updating  the 
existing  market  in  the  subject  series. 
The  proposed  rule  change  was 

comment  in  Securities 
Release  No.  31962  (March 
8, 1993).  58  FR  13661  (March  12. 1993). 
No  comment!  were  received  on  the 
proposed  ruh  <  change. 

Tne  propos  al  amends  PSE  Rule  6.37 
to  require  PSl :  market  makers  or  lead 
market  makei  s  to  either  execute  an 
order,  at  the  quote  they  are  currently 
disseminating,  in  its  entirety  or  update 
their  quotes  ^y  either  raising  their  bids 
or  lowering  tl  leir  offers)  to  reflect  that 
the  previous!  i  disseminated  quote  is  no 
longer  availal  le.^  The  amendment  also 
requires  that  narket  makers  and  lead 
market  makei  s  maintain  these  updated 
quotes  for  a  r  tasonable  time  period, 
which,  unlesi;  specific  market  changes 
occur,  is  defined  as  two  minutes.* 


'  15  U.S.C.  7Bs  b)( 


diipla 


» 17  CFR  240.1' ib-4 
'  The  Commis4on 

allow  an  exchanj 

marketable  limit 

number  of  contra(:ts 

exchange  then 

quotation  if  it  is 

more  of  the  order 

if  as  a  result  of 

an  exchange  is 

that  was  origi 

it  may  buy  fewer  |han 

price,  but  must 

that  the  price  is 
*  Commentary 

a  reasonable  peri 

minutes.  The 

however,  that  the 

before  the  two  m 


;inallv 


1)(1988). 
(1993). 
understands  this  provision  to 
.  upon  receipt  of  a  market  or 
>rder,  to  execute  less  than  the  total 
contained  in  the  order,  but  the 
bekomes  obligated  to  update  its 
I  ot  willing  to  transact  with  any 
at  the  same  price.  For  example, 
laying  a  more  competitive  offer, 
t  an  order  to  buy  SO  contracts 
y  received  by  another  exchange. 
50  contracts  at  its  quoted 
revise  its  quotation  to  reflect 
longer  available. 
D9  to  PSE  Rule  6.37  provides  that 
td  of  lime  is  presumed  to  be  two 
Cor  unentary  further  provides, 
revised  market  can  be  changed 
nules  are  up  if  there  is:  (a)  a 


tl  en  I 

roi 


Further,  the  proposal  amends  PSE  Rule 
10.13  to  make  the  failure  to  comply  with 
the  obligation  to  trade  or  update  quotes 
in  response  to  an  order  a  violation  of  the 
PSE's  Minor  Rule  Plan.  As  a  violation  of 
the  PSE's  Minor  Rule  Plan,  a  member 
could  be  fined  $100,  $200,  or  $500  for 
a  first,  second,  or  third  violation, 
respectively.  The  Exchange  represents 
that  such  fines  would  be  recommended, 
but  not  required,  and  repeated  or 
aggravated  violations  could  entail 
formal  disciplinary  action. 

The- Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). ^ 
Specifically,  the  Commission  finds  that 
requiring  PSE  market  makers  and  lead 
market  makers  to  execute  orders  or 
update  their  markets  facilitates 
transactions  in  securities,  protects 
investors  and  the  public  interest,  and 
promotes  fair  competition  among 
options  markets  by  reducing  the 
likelihood  that  an  outdated  quote  from 
one  options  market  will  hinder  the 
execution  of  an  order  on  another 
options  market  by  making  such 
execution  appear  to  be  at  an  inferior 
price  (i.e.,  a  "trade-through"). 

Currently,  in  light  of  the  expansion  in 
the  multiple  trading  of  options,  the 
options  exchanges  have  either 
implemented  or  are  working  to 
implement  systems  upgrades  which  will 
prevent  orders  that  are  identified  as 
potential  "trade-troughs"  from  being 
automatically  executed  and  will  re-route 
these  orders  to  the  appropriate  market 
maker  or  specialist  at  each  exchange  for 
nonautomated  execution.  Further,  to 
attract  order  flow,  many  market  makers 
and  specialists  from  the  different 
options  exchanges  have  represented  to 
their  customers  that  they  will  execute 
the  orders  they  receive  at  the  best  price 
available  at  any  of  the  five  options 
exchanges.  The  current  proposal, 
therefore,  will,  consistent  with  Section 
6(b)(5)  of  the  Act,  facilitate  options 
transactions  by  encouraging  PSE  market 
makers  to  keep  their  markets  up-to-date. 
This,  in  turn,  should  reduce  the 
likelihood  that  outdated  quotes  will 
cause  orders  on  other  exchanges,  that 


change  in  the  market  quote  in  the  underlying 
security  or  a  change  in  the  size  of  the  market 
quoted:  or  (b)  a  quote  change  of  V<  of  a  point  (or 
twice  the  minimum  price  differential),  in  another 
options  series  on  the  same  underlying  security, 
resulting  from  a  customer  order.  Finally,  the 
Commentary  provides  that  two  floor  ofHcials  may 
grant  exemptions  from  the  trade  or  update 
requirements  contained  in  Rule  6.37  if  the 
individual  situation  warrants  such  action. 
»15U.S.C.  78f(b)(5)(19e8). 


could  be  automatically  executed,  to  be 
re-routed  for  non-automated  handling,  it 
also  should  reduce  the  likelihood  that 
outdated  quotes  will  cause  orders 
executed  on  other  exchanges  at  current 
market  prices  to  appear  to  be  executed 
at  inferior  prices.  The  Commission 
further  notes  that,  concurrently  with 
approval  of  this  proposal,  it  is 
approving  similar  proposals  by  the 
American  Stock  Exchange  ("AMEX"), 
Chicago  Board  Options  Exchange 
("CBOE"),  New  York  Stock  Exchange 
("NYSE")  and  the  Philadelphia  Stock 
Exchange  ("PHLX").^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-PSE-92-48) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-18577  Filed  7-29-94;  8:45  am) 
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Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Eliminating  the  Deliverer's  Security 
Interest  and  Adding  a  Participant's 
Intraday  Collateral  Lien 

July  25, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  23, 1994,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-94-03)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
PTC's  Rules  and  Procedures  by  deleting 
provisions  providing  a  Deliverer's 
Security  Interest  ("DSI")  and  adding  a 
new  Section  2A  to  Rule  3  of  Article  II 


'  See  Securities  Exchange  Act  Release  No.  34431 . 
34432.  34433.  and  34434.  (July  22. 1994). 
respectively. 

'  15  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  200.3O-3(a)(12)  (1993). 
'15U.S.C.  78g(b)(l)(19d8). 


of  PTC's  Rules,  with  conforming 
changes  made  elsewhere  in  PTC's  Rules 
<ind-  Procedures,  providing  for  a 
Participants  Intraday  Collateral  Lien 
("PICL").2 

II.  Self  Regulatory  Oi^anization's 
Statement  of  the  Purpose  of*  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Stilf-Beguhtory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  PTC's  Rules  and 
Procedures  to  eliminate  the  DSI  and  to 
add  a  PICL  as  described  below. 

Background 

DSI  was  a  basic  element  of  PTC's 
clearing  and  settlement  mechanism  as 
formulated  by  the  Mortgage  Backed 
Securities  Clearing  Corporation 
("MBSCC"),  the  predecessor  to  PTC.3 
The  DSI  is  in  essence  a  lien  on 
securities  which  are  transferred  versus 
payment  granted  in  favor  of  the 
delivering  participant. 

The  BcKanl  of  Governors  of  the  Federal 
Reserve  System  ("Fed"),  the  Federal 
Reserve  Bank  of  New  York  ("FRBNY  "), 
and  the  Commission  have  expressed 
reservations  about  DSI  since  PTC's 
inception.  In  its  letter  of  MartJi  27, 
1989.  approving  PTC's  application  for 
membership  in  the  Federal  Reserve 
System., the  Fed  required  as  a  condition 
of  approval  that  PTC  undertake  to  "(i) 
evalue'-'t;  the  impact  of  its  DSI  on  its  loss 
allocation  and  netting  policies  and  (ii) 
propo.sc  modifications  to  the  FRBNY  to 
insure  that  the  DSI  does  not  impede  the 
operation  of  these  poficies  or  of  the 
policies  of  the  Board  of  Governors  of  the 
Federal  Re.serve  System  concerning  loss 
allocation  and  netting." 

In  addition,  the  Commission  in  its 
order  approving  PTC  as  a  clearing 
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agency  under  Section  17A  of  the  Act 
stated,  "Furthermore,  PTC  will  make  a 
number  of  operational  and  procedural 
changes.  *  •  *  ITjhose  changes 
include  •   *   •  eliminating  the 
deliverer's  security  interest  and 
replacing  it  with  a  substitute  •  *  *    "4 
PTC  has  been  engaged  in  discussions 
with  the  staff  of  the  FRBNY  and  the 
Commission  on  the  DSI  issue  since 
March  1989,  and  various  proposals  for 
the  modification  or  replacement  of  DSI 
have  been  made.  The  proposed  rule 
change  is  a  result  of  the  continued 
discussions  with  PTC's  regulators  and  is 
intended  to  address  the  concerns  of  the 
FRBNY  and  the  Commission. 

Transfers  Versus  Payment  in  PTC's 
System 

Each  PTC  Participant  holds  its 
securities  on  deposit  at  PTC  in  one  or 
more  master  accounts,  each  comprised 
of  one  or  more  processing  subaccounts. 
The  subaccounts  can  include  a 
proprietary  account,  a  proprietary  seg 
account,  an  agency  account,  an  agency 
seg  account,  a  pledgee  account,  and  a 
limited  purpose  accounL  Each 
proprietary  account,  agency  account  and 
pledgee  processing  account  has  a  PTC 
transfer  acc-ount  associated  with  it  for 
the  intraday  receipt  of  securities 
delivered  or  pledged  versus  payment 
pending  transfer  to  the  intended 
receiving  account  at  settlement. 
Securities  in  the  transfer  arxount  are 
owned  by  PTC  intraday  pending 
settlement  and  may  be  liquidated  or 
pledged  by  PTC  if  at  settlement  the 
intended  recipient  defaults  on  the 
payment  of  its  end-of-day  debit  balance. 

Each  processing  account  and 
associated  transfer  account  has  a 
payment  record  ("cash  balance") 
a.ssociated  with  it  to  which  debits  and 
credits  are  posted  throughout  the  day. 
When  securities  are  transferred  versus 
payment  to  the  transfer  account 
associated  with  the  account  of  the 
receiving  participant,  the  contract  price 
of  the  secujities  is  debited  from  the  cash 
balance  of  the  applicable  at  •  ount  of  the 
receiving  participant,  and  i.-,  credited  to 
the  cash  balance  of  the  applicablo 
account  of  the  delivering  participant. 

Securities  in  the  transfer  account  may 
be  redelivered  intraday  by  the  receiving 
participant  or  may  be  withdrawn.  A 
redelivery  versus  payment  resuhs  in 
debits  and  credits  to  the  appropriate 
accounts  of  the  new  receiving 
participant  and  the  redelivering 
participant,  respectively.  A  redelivery 
fee  or  a  withdrawal  of  securities  in  the 
transfer  account  by  the  initial  rei^eiving 
participant  requires  under  PTC's  Rules 


•W 


that  the  participant  "prefund"  by 
depositing  to  PTC's  participant  hmd 
excess  cash  in  the  amount  of  the 
contract  value  of  the  securities. 

At  the  end  of  the  processing  day, 
participants  wire  the  amount  of  their 
debit  balances  to  PTC's  settlement 
account.  From  the  settlement  account. 
PTC  then  wires  funds  due  to 

Participants  having  end-of-day  c;redit 
alances. 

DSI 

Under  current  PTC  Rules,  the 
delivering  participant  whirii  delivers  or 
pledges  securities  versus  payment  from 
one  of  its  processing  accounts  (but  not 
a  redelivery  from  a  transfer  account 
associated  with  a  processing  account)  is 
granted  a  DSI  in  the  securities.  The  DSI 
is  extinguished  upon  settlement  at 
which  time  the  securities  are  transferred 
from  the  applicable  transfer  account  to 
the  receiving  account  of  the  receiving 
participant. 

The  current  PTC  Rules  provide  that 
the  DSI  is  extinguished  with  respect  to 
securities  that  are  subsequently 
redelivered  free  or  withdrawn  and 
continues  in  prefunding  associated  with 
the  free  redelivery  or  withdrawal.  With 
respect  to  securities  that  are  redelivered 
versus  payment  from  a  transfer  account, 
the  DSI  continues  in  favor  of  the  initial 
delivering  participant  and  the 
redelivering  participant  is  not  granted  a 
DSI  and  does  not  acquire  any  rights  In 
the  securities  other  than  the  right  to 
redire<;t  their  delivery  subject  to  PTC's 
Rules.  The  securities  continue  to  be 
owned  by  PTC,  subject  to  the  DSI,  so 
long  as  they  remain  in  a  transfer 
account. 

PICL 

Under  the  proposed  rule  change,  DSI 
will  be  eliminated.  In  order  to  provide 
appropriate  protection  to  participants 
with  intraday  credit  balances  with 
respe<:t  to  their  intraday  credit  exposure, 
such  participants  will  be  granted  a 
seairity  interest  (*.e.,  the  "Participants 
Intraday  Collateral  Lien"  Or  "PICL")  in 
securities  in  transfer  accounts.  PTTT's 
granting  of  the  PICL  will  be  subje<l  to 
certain  material  restrictions  on  the 
exercise  of  the  PICL  and  limitations  on 
the  amount  of  collateral  available  to 
satisfy  swiired  claims,  as  described 
beiow. 

Participants  with  intraday  credit 
balances  provide  liquidity  in  PlXL's 
settlement  system.  For  example,  major 
clearing  banks  as  tri party  custodians  or 
as  lenders  utilize  PTC's  system  to  return 
collateral  to  their  dealer-customers  early 
in  the  day.  For  such  securities 
deliveries,  the  delivering  banks  rereive 
an  intmdav  credit  to  their  cash  balansT's 
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Description  of  'ICL 

The  PICL  is  estricted  in  application 
to  PTC's  failur  ( to  achieve  systemwide 
settlement  and  its  insolvency  or  seizure 
by  an  order  of  i  regulatory  agency  or 
court.  Under  PTC's  rules,  insolvency 
requires  the  determination  of  an 
appropriate  rej  ulatory  agency  or  court 
and  does  not  pjrmit  PTC  itself  to  trigger 
an  insolvency  jroceeding. 

The  PICL  tei  minates  upon  PTC's 
achieving  settl  jment  and  with  respect  to 
securities  that  ire  pledged  to  achieve 
settlement  pur  iuant  to  the  procedures 
set  forth  in  PTC's  Rules  and  Procedures. 
In  addition,  thfe  PICL  attaches  to 
securities  in  tt  e  transfer  accounts  but 
terminates  wit  i  respect  to  any  such 
securities  that  are  transferred  free  or 
withdrawn  intj-aday  or  that  are 
delivered  to  participants  after  an  event 
of  default.  In  s  jch  situations,  the  PICL 
continues  in  p  "efunding  or  in  other 
amounts  paid  n  connection  therewith 
as  proceeds. 

The  PICL  seimres  a  participant's  PICL 
credit  balance,  which  is  the  amount  by 
which  its  cred  t  balances  exceed  its 
debit  balances  adjusted  to  eliminate  the 
amount  of  any|  credits  made  with 
respect  to  (i)  pHncipal  and  interest 
payments  and  (ii)  certain  funds  transfers 
between  parti<  ipants  made  pursuant  to 
Article  11,  RuU  15  ("Funds  Transfers"  of 
PTC's  Rules. 

The  PICL  is  structured  as  a  perfected 
security  intere  5t  under  Sections  8- 
313(l)(i)  and  8-321  of  the  New  York 
Uniform  Commercial  Code.s  For 
purposes  of  such  perfected  security 
interests.  PTCJs  Rules  and  Participants 
Agreements  aije  the  required  security 
agreements,  PtCs  records  are  the 
description  of  the  collateral,  and 
participants'  transfers  of  securities 
versus  paymelit  to  the  receivers'  transfer 
accounts  or  re  ransfers  of  securities  out 
of  transfer  ace  junts  against  a  PTC  credit 
constitute  the  value  given  by  the 
secured  party 
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(together,  an  event  of  default  under  the 
proposed  PICL  rule),  participants  whose 
credit  balances  equal  or  exceed  their 
debit  balances  ("credit  Ps")  will  have  an 
intraday  security  interest  in  all 
securities  in  PTC  transfer  accounts  in 
the  amount  of  their  PICL  credit  balances 
[i.e.,  their  net  credit  balance)  as  such 
balance  exists  from  time  to  time  during 
the  day.  Participants  whose  debit 
balances  exceed  their  credit  balances 
("debit  Ps")  are  credited  with  their 
security  deliveries  if  they  pay  the 
amount  of  such  excess.  If  they  do  not  so 
pay,  such  securities  will  remain  in  the 
transfer  accounts  for  the  benefit  of  credit 
Ps.  Credit  Ps  will  receive:  (1)  Their 
securities  deliveries;  and  (2)  their  pro 
rata  share  of  (a)  cash  proceeds  from 
Debit  Ps  which  do  pay  their  debits  and 
prefunding  payments  with  respect  to 
transfer  account  securities  that  were 
transferred  free  or  withdrawn  intraday 
and  (b)  sales  proceeds  of  the  transfer 
accounts  securities  [i.e.  proceeds  of 
securities  of  debit  Ps  which  do  not  pay 
their  net  debit  to  PTC).  P&I  will  be 
distributed  to  participants  net  of  any 
debit  balances  owing  to  PTC. 

Effect  of  PICL  on  PTC  Settlement 
Procedures 

The  PICL  will  have  no  effect  on  PTC's 
settlement  process.  The  PICL  will  be 
extinguished  upon  settlement,  which 
occurs  upon  the  payment  of  all  debit 
balances  by  the  applicable  participants 
or  in  the  event  of  participant  default  in 
payment  of  debit  balances,  upon 
application  of  the  default  provisions  of 
Article  II,  Rule  6  ("Failure  of 
Participants  to  Meet  Cash  Settlement 
Obligations")  and  Procedure  IV  of  PTC's 
Rules  and  Procedures  ("Procedure  for 
Financing  Settlement  Defaults").  PTC 
maintains  a  committed  line  of  credit  in 
the  amount  of  $2  billion  for  the  purpose 
of  achieving  settlement  in  the  event  of 
participant  default,  and  no  participant  is 
permitted  to  incur  a  net  debit  in  excess 
of  its  net  debit  monitoring  level,  which 
is  an  amount  which  is  calculated  by 
reference  to  each  participant's  net 
capital  but  can  never  exceed  $2  billion. 

The  participant  default  procedures 
include  a  provision  permitting  the 
pledge  of  certain  securities  in  the 
transfer  accounts  for  the  purpose  of 
obtaining  funds  to  achieve  settlement. 
The  PICL  terminates  with  respect  to 
such  securities  upon  such  pledge. 

PTC  believes  that  because  the 
proposed  rule  change  provides  for  the 
safeguarding  of  securities  and  funds  in 
PTC's  custody  and  control  and,  in 
general,  protects  investors  and  the 
public  interest  it  is  consistent  with 
Section  17A  of  the  Act  and  the  rules  and 


regulations  thereunder  applicable  to 
PTC. 

B.  Self-HegUlatory  Organization 's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any    - 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

At  this  time,  PTC  has  neither  solicited 
nor  received  comments  on  this 
proposed  rule  change.  PTC,  however, 
has  issued  an  Administrative  Bulletin  to 
Participants  describing  and  soliciting 
comment  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-94-03  and 
should  be  submitted  by  August  22, 
1994.  - 
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For  the  Commission,  by  the  Division  of 
Market  Regulation;  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Exhibit  A— Text  of  Proposed  Rule  Change 

Section  2 A  of  Rule  3  of  Article  II  of  PTC's 
Pules 

Insert  a  new  Section  2A  of  Rule  3  of  Article 
II  after  Section  2  thereof,  as  follows: 

Sec.  2A:  Participants  Intraday  Collateral 
Lien 

(a)  Definitions.  For  purposes  of  this  Section 
2A:     - 

(i)  "Event  of  Default"  means  the 
concurrence  of 

(A)  a  failure  of  the  Corporation  to  achieve 
the  cash  settlement  of  all  transactions 
processed  through  the  Corporation  pursuant 
to  Section  3  of  Rule  2  of  this  Article  II,  and 

(B)  either  of 

(x)  a  detenmination  by  any  governmental 
agency  that  regulates  the  Corporation  that  the 
Corporation  is  insolvent  and/or  the 
appointment  of  a  receiver,  liquidator. 
-  assignee,  trustee,  sequestrator  or  similar 
official  for  the  Corporation  or  for  any 
substantial  part  of  its  property,  or 

(y)  the  entry  of  a  decree  or  order  by  a  court 
having  jurisdiction  in  the  premises  adjudging 
the  Corporation  to  be  insolvent  or  approving 
a  petition  filed  by  a  party  other  than  the 
Corporation  for  reorganization,  arrangement, 
adjustment  or  composition  with  respect  to 
the  Corporation  or  any  substantial  part  of  its 
property  or  ordering  the  winding  up  or 
liquidation  of  its  affairs. 

(ii)  "Participants  Intraday  Collateral  Lien" 
(iiereinafter  referred  to  as^'PICL")  means  the 
security  interest  in  Securities  and  proceeds 
thereof  granted  by  the  Corporation  pursuant 
to  Subsection  (b)  hereof.     ' 

(iii)  "PICL  Credit  Balance"  means 

(A)  the  aggregate  Qedit  Balances  of  the 
Accounts  of  a  Participant  or  Limited  Purpose 
Participant,  as  such  aggregate  Credit  Balances 
exist  from  time  to  time,  minus 

(B)  the  aggregate  Debit  Balances  of  the 
Accounts  of  such.  Participant  as  such 
aggregate  Debit  Balances  exist  from  time  to 
time,  minus 

(C)  the  sum  of: 

(x)  the  aggregate  amount  of  principal  and 
interest  payments  credited  to  the  Cash 
Balances'of  all  such  Accounts  pursuant  to 
Section  1  of  Rule  2  of  Article  HI;  and 

(y)  th>?  aggregate  amount  of  funds 
transferred  to  the  Cash  Balances  of  all  such 
Accounts  pursuant  to  Rule  15  of  this  Article 
II.  except  funds  transferred  from  one  master 
account  of  a  Participant  or  Limited  Purpose 
Participant  to  another  Master  Account  of 
such  Participant  or  Limited  Purpose 
Participant  pursuant  to  such  Rule.   ' 

(iv)  "PICL  Proceeds"  means  the  sum  of 

(A)  amounts  received  pursuant  to  Section 
l(b)(ii)(B)  of  Rule  13  of  this  Article  II  or 
Subsection  (d)(i)(B)  hereof,  plus 

(B)  the  proceeds  received  pursuant  to 
Subsection  (d)(ii)  hereof  upon  the  liquidation 
of  Securities  then  subject  to  PICL 

(b)  Grant  of  PICL. 
(i)  In  consideration  of 
(A)  the  transfer  of  Securities  Versus 
Payment  by  a  Delivering  Participant  or 


Limited  Purpose  Participant  to  the 
Corporation  pursuant  to  Section  1(b)  of  this 
Rule  3  and  Section  l(a)(iii)  of  Rule  13  of  this 
Article  II,  and 

(B)  the  transfer  of  Securities  Versus 
Payment  by  the  Corporation  and  a  Receiving 
Participant  or  Limited  Purpose  Participant  to 
the  Transfer  Account  associated  with  the 
Account  of  another  Participant  pursuant  to 
Section  3(c)  of  this  Rule  3  and  Section 
l(al(iii)  of  Rule  13  of  this  Article  II;  and 

(ii)  To  secure 

(A)  to  the  extent  of  any  PICL  Credit 
Balance  of  a  Participant  or  Limited  Purpose 
Participant  the  obligation  of  the  Qirporation 
to  make  a  payment  to  such  Participant  or 

-  Limited  Purpose  Participant  pursuant  to 
Section  3  of  Rule  2  of  this  Article  II  with 
respect  to  transactions  pnx;essed  through  the 
Corporation,  and 

(B)  The  obligation  of  the  Corporation  to 
deliver  Securities  to  a  Participant  pursuant  to 
Subsection  (d)(i)(A)  or  (B)  hereof: 

(iii)  The  Corporation  hereby  grants  a  PICL 
to  each  such  Delivering  Participant  or 
Limited  Purpose  Participant  and  each  such 
Receiving  Participant  or  Limited  Purpose 
Participant. 

(iv)  The  PICL  shall  be  granted  pursuant  to 
the  UCC  and,  for  purposes  thereof,  these 
Rules  and  each  Participants  Agreement 
together  shall  be  a  written  security 
agreement,  records  generated  by  the 
Corporation  pursuant  to  these  Rules  and  the 
Procedures  reflecting  transfers  of  Securities 
Versus  Payment  shall  be  the  description  of 
the  Securities  contained  in  such  agreement, 
and  the  consideration  referred  to  in 
subsection  (i)  hereof  shall  constitute  the 
giving  of  value  by  Participants  and  Limited 
Purpose  Participants.  The  PICL  of  a 
Participant  or  Limited  Purpose  Participant 
shall  attach  to  Securities  that  are  credited  lo 
Transfer  Accounts  pursuant  to  Section  2  of 
this  Rule  3  as  and  when  and  for  so  long  as 
a  Participant  has  a  PICL  Credit  Balance; 
provided,  however,  that  the  PICL  shall 
terminate  in  respect  of  Securities  which  ar« 
withdrawn  fttim  a  Transfer  Account  pursuant 
to  Section  3(a)  of  this  Rule  3,  transferred  from 
a  Transfer  Account  not  Versus  Payment 
pursuant  to  Section  3(b)  of  this  Rule  3,  or 
delivered  pursuant  to  Subsection  (d)(i)(A)  or 
(B)  hereof,  but  any  prefunding  or  other 
payments  made  in  connection  therewith 
pursuant  to  Section  l(b)(ii)(B)  of  Rule  13  of 
this  Article  II  or  Subsection  (d)(i)(B)  hereof 
shall  constitute  "proceeds"  within  the 
meaning  of  the  UCC  and  the  FlCL  shall 
continue  in  such  proceeds  pursuant  to  the 
UCC. 
(c)  Termination  of  PICL. 
The  PICL  shall  terminate  in  respect  of: 
(i)  Securities  and  proceeds  thereof  which 
are  pledged  by  the  Corporation  pursuant  to 
Section  1  of  Rule  6  of  this  Article  II  and/or 
Procedure  IV  of  the  Procedures  to  finance  the 
cash  settlement  of  transactions  processed 
through  the  Corporation  pursuant  to  Section 
3  of  Rule  2  of  this  Article  II; 

(ii)  Securities  and  proceeds  thereof  upon 
the  cash  settlement  of  all  transactions 
processed  through  the  Corporation  pursuant 
to  Section  3  of  Rule  2  of  this  Article  II:  and 

(iii)  Securities  which  are  withdrawn, 
transferred  or  delivered  pursuant  to  the 


proviso  in  the  Idst  sentence  of  Subsection 
(b)(iv)  hereof. 

(d)  Event  of  Default  Procedure. 

Upon  an  Event  of  Default: 

(i)  Notwithstanding  the  third  paragraph  oi 
Section  3  of  Rule  2  of  this  Article  II  and 
Section  3(d)  of  this  Rule  3. 

(A)  Securities  in  Transfer  Accounts 
associated  with  Accounts  of  Participants 
whose  aggregate  Credit  Balances  equal  or 
exceed  their  aggregate  Debit  Balances  shall  be 
credited  to  the  applicable  Accounts  of  such 
Participants; 

(B)  Securities  in  Transfer  Accounts 
associated  with  Accounts  of  Participants 
whose  aggregate  Debit  Balances  exceed  their 
aggregate  Credit  Balances  shall  be  credited  to 
the  applicable  Accounts  of  such  Participants 
upon  and  in  respect  of  their  payment  to  the 
Corporation  or  its  legal  representative  of  the 
amoum  of  such  excess;  and 

(C)  principal  and  interest  received  by  the 
Corporation  on  behalf  of  a  Participant  shall 
be  distributed  as  promptly  as  possible  by  the 
Corporation  or  its  legal  representative  to  the 
Participant,  net  of  any  Debit  Balances  or 
other  amounts  due  to  the  Corporation  from 
the  Participant  pursuant  to  these  Rules  and 
the  Procedures. 

(ii)  The  Corporation,  or  its  legal 
representative,  as  agent  for  Participants  and 
Limited  Purpose  Participants  with  a  PICL 
Credit  Balance,  shall  liquidate  the  Securities 
then  subject  to  the  PICL  in  the  manner 
provided  in  Section  4  of  Rule  6  of  this  Article 
II;  and 

(iii)  Each  Participant  and  Limited  Purpose 
Participant  with  a  PICL  Credit  Balance  shall 
receive,  in  full  satisfaction  of  its  PICL,  its  pro 
rata  share  of  the  PICL  Proceeds  based  upon 
the  proportion  that  its  PICL  Credit  Balance 
bears  to  the  aggregate  PICL  Credit  Balances 
of  all  Participants  and  Limited  Purpose 
Participants. 
,  (e)  Intraday  transfers  subject  to  PICL. 

Notwithstanding  anything  else  contained 
in  these  Rules,  except  as  described  in 
Subsection  (c)  hereof,  all  transfers  of 
Securities  from  anv  Transfer  Account  shall 
be  subject  to  the  PJCU 

(FR  Doc.  94-18584  Filed  7-29-94;  8:45  am) 
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[Releases  No.  34-34434;  File  No.  SR-PHLX- 
94-30] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change,  Relating  to  Quotation 
Guarantees,  Including  a  Requirement 
That  Specialists  and  Registered        ^^ 
Options  Traders  ( "ROFs  ")  Fill 
Incoming  Orders  or  Update  Existing 
Markets 

July  22.  1944. 

On  June  1, 1994,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  E.xchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
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1934  ("Act") »  a  id  Rule  19b-4 
thereunder,^  a  p  roposed  rule  change  to 
amend  PHLX  ru  les  to  expressly  require 
its  specialists  ai  d  registered  options 
traders  ("ROT's  ')  in  a  trading  crowd  to 
respond  to  non-  jublic  orders 
represented  in  I  je  trading  crowd  at  the 
currently  disseiiinated  bid  or  offer, 
either  by  satisfying  the  order  or  by 
updating  the  ex  sting  market  in  the 
subject  series. 

The  proposed  rule  change  was 
published  for  cc  mment  in  Securities 
Exchange  Act  R  ;lease  No.  34158  (June 
3, 1994).  59  FR  (0074  (June  10. 1994). 
No  conunents  w  ere  received  on  the 
proposed  rule  c  lange. 

The  proposal  imends  PHLX  Rule 
1015  to  require  'HLX  specialists  and 
ROT's  to  either  sxecute  an  order  at  the 
quote  they  are  currently  disseminating 
or  to  update  their  quotes  (by  either 
raising  their  bid  s  or  lowering  their 
offers)  to  reflect  that  the  previously 
disseminated  qi  lote  is  no  longer 
available.'  The  unendment  also 
includes  langua  je  prohibiting  the 
trading  crowd  f  om  immediately 
redisplaying  th<  previously 
disseminated  market  quote,  unless 
warranted  by  a '  :hange  in  market 
conditions. 

The  Commisf  ion  finds  that  the 
proposed  rule  c  lange  is  consistent  with 
the  requiremeni  s  of  the  Act  and  the 
rules  and  reguli  tions  thereunder 
applicable  to  a  i  lational  securities 
exchange,  and,  n  particular,  the 
requirements  ol  Section  6(b)(5).* 
Specifically,  tho  Commission  finds  that 
requiring  PHLX  specialists  and  ROT's  to 
execute  orders  ( >r  update  their  markets 
facilitates  trans  ictions  in  securities, 
protects  investc  rs  and  the  public 
interest,  and  pr  )motes  fair  competition 
among  options  markets  by  reducing  the 
likelihood  that  m  outdated  quote  from 
one  options  ma  rket  will  hinder  the 
execution  of  an  order  on  another 
options  market  by  making  such 
execution  appe  u"  to  be  at  an  inferior 
price  (i.e.,  a  "tr  ide-through"). 

Currently,  in  light  of  the  expansion  in 
the  multiple  trs  ding  of  options,  the 


'  15  1J.S.C.  78«(b) 
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understands  this  provision  to 
jpon  receipt  of  a  market  or 
er.  to  execute  less  than  the  total 
contained  in  the  order,  but  the 
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the  same  price.  For  example, 
ing  a  more  competitive  offer, 
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options  exchanges  have  either 
implemented  or  are  working  to 
implement  systems  upgrades  which  will 
prevent  orders  that  are  identified  as 
potential  "trade-throughs"  fi-om  being 
automatically  executed  and  will  re-route 
these  orders  to  the  appropriate  maricet 
maker  or  specialist  at  each  exchange  for 
non-automated  execution.  Further,  to 
attract  order  flow,  many  market  makers 
and  specialists  from  the  different 
options  exchanges  have  represented  to 
their  customers  that  they  will  execute 
the  orders  they  receive  at  the  best  price 
available  at  any  of  the  five  options 
exchanges.  The  current  proposal, 
therefore,  will,  consistent  with  Section 
6(b)(5)  of  the  Act.  facilitate  options 
transactions  by  encouraging  the  PHLX 
trading  crowd  to  keep  their  markets  up- 
to-date.  This,  in  tura,  should  reduce  the 
likelihood  that  outdated  quotes  will 
cause  orders  on  other  exchanges,  that 
could  be  automatically  executed,  to  be 
re-routed  for  non-automated  handling.  It 
also  should  reduce  the  likelihood  that 
outdated  quotes  will  cause  orders 
executed  on  other  exchanges  at  current 
market  prices  to  appear  to  be  executed 
at  inferior  prices.  The  Commission 
further  notes  that,  concurrently  with 
approval  of  this  proposal,  it  has 
approved  similar  proposals  by  the 
American  Stock  Exchange  ("AMEX"), 
Chicago  Board  Options  Exchange 
CCBOE"),  New  York  Stock  Exchange 
("NYSE")  and  the  Pacific  Stock 
Exchange  ("PSE").' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-PHLX-94- 
30)  is  approved. 

For  the  Commission,  by  the  DivisioD  of 
Market  Regulation,  pursuant  to  delegated 
autliority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  94-18580  Filed  7-29-94;  8:45  airtj 
BILUNG  CODE  WIO-OI-M 

[Investment  Company  Act  Release  No. 
20425;  811-35'?9] 

CIMCO  Money  Market  Trust;  Notice  of 
Application 

July  25,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


'See  Securities  Exchange  Act  Release  No.  34431. 
34432.  34433.  and  34435.  (Jiily  22. 1994), 
respectively. 

•  15  U.S.C  78s(b)(2)  (1968). 

'  17  CFR  200.3O-31aK12)  (1993). 


APPtlCANT:  CIMCO  Money  Market  Trust. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(0. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  tn 
be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  6, 1994  and  amended  on  July 
19,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  22, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicaUt.  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington.  D.C.  20549. 
Applicant.  2000  Heritage  Way,  Waverly," 
lA  50677. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly.  Law  Clerk,  at 
(202)  942-0562,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(EHvision  of  Investment  Management, 
Officer  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  registered  open-end, 
diversified,  management  investment 
company  under  the  Act  and  was 
organized  as  a  business  trust  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  On  August  23, 1982. 
applicant  filed  a  notification  of 
registration  on  form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  registration 
statement  on  form  N-1 A  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933.  The  registration  statement 
became  effective  on  September  16. 1983, 
and  applicant's  initial  public  offering 
commenced  on  that  date. 

2.  Pursuant  to  written  consent  on 
October  28, 1993.  applicant's  Board  of 
Trustees  determined  that  it  was 
advisable  and  in  the  besl  interest  of 
applicant  and  its  shareholders  that 

.  applicant  terminate  its  existence  as  a 
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Massachusetts  business  trust,  liquidate 
any  assets  and  that  the  proceeds  from 
the  liquidation  be  returned  to 
applicant's  shareholders.  "The  Trustees 
-recommended  termination  of  the  Trust 
because  the  small  asset  size  of  the  Trust, 
the  small  number  of  shareholders,  and 
the  low  level  of  market  interest  rates 
meant  that  the  Trust  could  not  produce 
a  competitive  yield. 

3.  Applicant's  Declaration  of  Trust 
provides  that  applicant  may  be 
terminated  by  an  instrument  in  writing 
signed  by  a  majority  of  the  Trustees  and 
the  holders  of  a  majority  of  the  .shares. 
On  October  28, 1993.  Century  Life  of 
America,  (the  "sponsor"),  as  holder  of  a 
majority  of  applicant's  shares,  executed 
an  instrument  in  writing  terminating  the 
Trust. 

4.  On  November  1. 1993,  a  letter  was 
sent  to  all  shareholders  notifying  them 
of  the  decision  the  Trustees  made  on 
October.28. 1993  to  terminate  the  Trust. 
Distribution  to  Century  Life  of  America 
was  delayed  so  that  any  loss  caused  by 
sale  of  assets  prior  to  maturity  would  be 
borne  by  the  sponsor  rather  than  by 
individual  shareholders.  Shareholders 
other  than  the  sponsor  were  sent  checks 
for  the  full  value  of  their  accounts  on 
December  1, 1993.  That  distribution 
totalled  $1,980,440.  Between  December 
14  and  December  29,  the  Trust's 
remaining  assets,  totalling  $6,206,672, 
were  distributed  to  the  sponsor. 

5.  All  expenses  incurred  in 
connection  with  applicant's  liquidation 
were  borne  by  the  sponsor.  Such 
expenses,  totalling  approximately 
$25,000,  included  postage  and 
administrative  expenses. 

6.  As  of  the  date  of  the  application, 
applicant  has  no  assets,  debts,  or 
liabilities,  had  no  shareholders;  and  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
neither  engaged  in  nor  proposes  to 
engage  in  any  business  activities  other^ 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

7.  Applicant  terminated  its  existence 
as  a  business  trustunder  Massachusetts 
law  on  February  28, 1994. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarJand,  ' 
Deputy  Secretary. 
[FR  Doc.  94-18576  Filed  7-29-94;  8:45  am) 

BILLING  CODE  8010-01-M 


[Investment  Company  Act  Pel.  No.  20426; 
812-8982] 

PIMCO  Funds,  et  al.;  Notice  of 
Application 

July  26, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  PIMCO  Funds.  Pacific 
Investment  Management  Company 
("PIMCO").  and  Pacific  Equities 
Network  ("PEN"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  18(f),  18(g),  and  18(i). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  under  section 
6(c)  of  the  Act  to  permit  PIMCO  Funds 
and  any  open-end  investment 
companies  established  in  the  future  for 
which  PIMCO  (or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  PIMCO)  acts  as  investment  adviser, 
or  for  which  PEN  (or  an  entity 
controlling,  controlled  by.  or  under 
common  control  with  PEN)  serves  as 
principal  underwriter  (collectively  with 
PIMCO  Funds,  the  "Funds"),  to  offer 
two  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities. 

FILING  DATE:  The  application  was  filed 
,  on  May  5, 1994,  and  amended  on  July 
7, 1994.  Applicants  have  agreed  to  file 
an  additional  amendment  during  the 
notice  period.  This  notice  reflects  the 
changes  to  be  made  by  such  additional 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  ^.!'C's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  22. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificant  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington.  D.C.  20549. 
Applicants:  PIMCO  Funds  and  PIMCO. 
840  Newport  Center  Drive,  Suite  360. 
Newptirt  Beach,  California  92660;  PEN, 
700  Newport  Center  Drive,  Newport 
Beach,  California  92660. 


FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney 
at  (202)  942-0583,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  PIMCO  Funds  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  PIMCO  Funds  currently  offers 
seventeen  separate  investment 
portfolios  (the  "Portfolios"),  each  with 
its  own  investment  objective  and 
policies. 

2.  PIMCO,  an  indirect  wholly  owned 
subsidiary  of  Pacific  Mutual  Life 
Insurance  Company,  acts  as  investment 
adviser  to  PIMCO  Funds.  PEN,  an 
indirect  subsidiary  of  Pacific  Mutual 
Life  Insurance  Company,  is  PIMCO 
Funds'  distributor. 

3.  To  broaden  its  potential 
shareholder  base,  PIMCO  Funds 
proposes  to  offer  a  second  class  of 
shares  with  respect  to  each  Portfolio. 
Each  such  class  would  evidence  an 
interest  in  one  of  the  Portfolios  and, 
except  for  class  designation,  the 
allocation  of  certain  expenses,  voting 
rights,  and  exchange  privileges,  would 
be  identical  in  all  respects  to  shares  of 
the  original  outstanding  class  of  shares 
of  PIMCO  Funds,  which  would  be 
designated  the  "Institutional  Class"  or 
"Class  A.  '  The  new  cla.ss  of  shares 
would  be  designated  the 
"Administrative  Class,"  or  "Class  B.  ' 
Since  shares  of  each  class  of  a  Portfolio 
would  evidence  interest  in  a  single 
investment  portfolio,  each  class  of  a 
Portfolio  would  have  or  be  subjet;t  to  \ht; 
sams  investment  objective,  policies,  and 
restrictions  as  the  other  class  of  the 
same  Portfolio.  Differences  in  the 
expense  allocation  between  the  two 
classes  would  occur  because  the  second 
class  would  incur  expenses  as  a  result 
of  being  offered  in  connection  with  a 
distribution  adopted  pursuant  to  rule 
12I1-I  under  the  Act  (a  "12b-l  Plan")  or 
a  non-rule  12b-l  administrative  ser\ices 
plan  (an  "Administrative  Services 

Plan '),  or  with  a  combination  of  these. 

4.  Class  A  shares  would  be  offered 
solely  to  pension  and  profit  sharing 
plans,  employee  benefit  trusts, 
endowments,  foundations,  corporations, 
other  institutions,  and  high  net  worth 
individuals.  There  would  be  no  sales 
charge  imposed  on  the  purchase  and" 
redemption  of  shares,  and  no  12b-l 
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fees.  There  w{  uld  be  a  significant 
minimum  init  ial  investment  (which  is 
currently  $50^,000  for  PIMCO  Funds) 
required  to  piirchase  Class  A  shares.  As 
with  the  currmtly  outstanding  shares  of 
the  Portfoliosjciass  A  shares  could  be 
offered  throuai  registered  broker- 
dealers,  qualiped  pension  and  profit- 
sharing  plans  land  other  qualified 
financial  intei  mediaries  ("Service 
Organizations  ■)  that  may  offer  the 
Funds  or  theii  Portfolios  to  their 
customers.  Se'vice  Organizations  would 
receive  no  coidpensation  from  the 
Funds  or  the  I  'ortfohos  for  the  provision 
of  related  shai  eholder  account 
maintenance  I  ind  support  functions. 
These  Service  Organizations  would 
recover  the  ejqjenses  of  providing 
services  to  th^ir  customers  by  charging 
either  the  investor  or,  in  the  case  of  a 
pension  or  profit-sharing  plan,  the  plan 
itself  or  its  employer  sponsor  directly 
for  such  services. 

5.  Class  B  shares  would  be  offered  to 
customers  of  Service  Organizations  that 
typically  are  oompensated  by  service  or 
distribution  f^es  paid  by  the  mutual 
funds  offered  to  their  customers  rather 
than  by  transaction  or  other  fees  paid 
directly  by  su  :h  customers.  The  service 
fees  paid  by  tl  lis  class  could  be  in  the 
nature  of  a  diitribution  fee  payable 
pursuant  to  a  I2l>-1  Plan,  or  in  the 
nature  of  an  a  iministrative  services  fee 
paid  in  conne  ction  with  an  employee 
benefit  or  retirement  plan,  or  in  a 
combination  (if  the  two  types  of  plans. 

6.  In  the  cai  e  of  a  service  fee  payable 
pursuant  to  a  12b-l  Plan,  a  Fund  or  a 
Portfolio  ther  lof  would  enter  into 
agreements  w  th  certain  Service 
Organizations  providing  for  the 
performance  i  if  certain  services,  some  of 
which  could  »e  construed  as 
distribution  a  isistance.'  Under  a  12b-l 
Plan,  a  Portfo  io  typically  would  pay 
PEN  or  the  S*  rvice  Organization  for 
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would  be  bor  le  entirely  by  the  Class  B 
shareholders.  Any  I2l>-1  Plan  adopted 
by  a  Fund  or  i  Portfolio  will  comply 
with  both  mil!  12b-l  and  the  Rules  of 
Fair  Practice  i  »f  the  National  Association 
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of  Securities  Dealers,  Inc.  Services 
provided  in  accordance  with  the  terms 
of  a  12b-l  Plan  would  not  be 
duplicative  of  any  services  currently 
provided  or  to  be  provided  to  a  Fund  or 
its  Portfolios  by  its  administrator, 
distributor,  or  transfer  agent. 

7.  Under  an  Administrative  Services 
Plan,  a  Fund  or  a  Portfolio  would  enter 
into  agreements  with  Service 
Organizations  in  which  each 
organization  would  agree  to  provide 
certain  services  to  its  clients,  members, 
or  customers  who  purchase  shares  of  the 
class.2  The  provision  of  services  under 
Administrative  Services  Plans  would 
not  be  duplicative  of  any  services 
currently  provided  or  to  be  provided  to 
a  Fund  or  a  Portfolio  by  its 
administrator,  distributor,  or  transfer 
agent.  Each  Portfolio  would  pay  a 
Service  Organization  for  its  services  in 
accordance  with  the  terms  of  its 
particular  Administrative  Services  Plan, 
and  the  expense  of  such  payments 
would  be  borne  entirely  by  the 
beneficial  owners  of  the  Class  B  shares. 

8.  The  net  asset  value  of  all 
outstanding  shares  representing 
interests  in  a  Portfolio  would  be 
computed  on  the  same  days  and  at  the 
same  times.  For  purposes  of  computing 
net  asset  value,  the  gross  income  of  a 
Portfolio  would  be  allocated  to  each 
class  on  the  basis  of  the  relative  net 
assets  of  each  class.  The  following 
expenses  would  be  subtracted  from 
gross  income  on  the  basis  of  net  assets 
of  each  class  of  the  respective  Portfolio: 

(a)  expenses  incurred  by  the  Fund  as  a 
registered  series  investment  company 
and  not  attributable  to  a  particular 
Portfolio  or  to  a  particular  class  of 
shares  thereof  ("Fund  Expenses"),  and 

(b)  expenses  incurred  by  a  particular 
Portfolio  but  not  attributable  to  any 
particular  class  of  such  Portfolio's 
shares  ("Portlofio  Expenses").  Further, 
in  addition  to  expenses  incurred  under 
a  12b-l  or  Administrative  Services 
Plan,  expenses  specifically  attributable 
to  a  particular  class  ("Class  Expenses"), 
as  set  forth  in  condition  1  below,  would 
be  allocated  directly  to  that  particular 
class,  rather  than  on  the  basis  of  the 
relative  net  assets  of  the  two  classes. 
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^Such  services  could  include  receiving, 
aggregating  and  processing  shareholder  orders: 
furnishing  shareholder  subaccounting;  providing 
and  maintaining  elective  shareholder  services  such 
as  check  writing  and  wire  transfei  services: 
providing  and  maintaining  pre-authorized 
investment  plans;  comiiuinicating  periodically  with 
shareholders;  acting  as  the  sole  shareholder  of 
record  and  nominee  for  shareholders;  maintaining 
account  teccaxU  for  shareholders:  answering 
questions  and  handling  correspondence  frorai 
shareholders  about  their  accounts:  issuing 
confirmations  for  rransaaions  by  shareholders:  and 
performing  similar  account  administrative  services. 


9.  Another  difference  between  Class  A 
shares  and  Class  B  shares  will  be  the 
exchange  privileges  applicable  to  such 
shares.  Class  A  shares  of  a  Portfolio  will 
be  exchangeable  only  for  Class  A  shares 
of  other  Portfolios,  and  Class  B  shares  of 
a  Portfolio  will  be  exchangeable  only  for 
Class  B  shares  of  other  Portfolios.  The 
exchange  privileges  applicable  to  shares 
of  the  two  classes  will  comply  with  rule 
11  a-3  under  the  Act. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  two  classes  of 
shares  with  respect  to  a  Fund  or  a 
Portfolio  might  be  deemed:  (a)  to  result 
in  a  "senior  security"  within  the 
meaning  of  section  18(g)  of  the  Act,  and 
thus  to  be  prohibited  by  section  18(0(1) 
of  the  Act;  and  (b)  to  violate  the  equal 
voting  provisions  of  section  18(i)  of  the 
Act. 

2.  Applicants  state  that  section  18  is    . 
intended  to  redress  abuses  such  as 
excessive  borrowing  and  the  issuance  of 
excessive  amounts  of  senior  securities 
(which  increase  the  speculative  nature 
of  junior  securities),  and  the  operation 
of  investment  companies  without 
adequate  assets  or  reserves.  Applicants 
note  that  the  proposed  arrangement 
does  not  involve  borrowing  and  does 
not  affect  the  Portfolios'  existing  assets 
or  reserves.  Nor  will  the  proposed 
arrangement  increase  the  speculative 
character  of  the  shares  of  a  Portfolio, 
since  all  of  the  income  and  expenses  of 
that  Portfolio  (with  the  exception  of 
certain  12b-l  Plan  payments, 
Administrative  Sefvices  Plan  payments, 
and  Class  Expenses)  will  be  allocated 
between  the  classes  of  shares  based  on 
the  relative  net  assets  of  each  class. 

3  Under  the  prof>osed  arrangement, 
mutuality  of  risk  will  be  preserved  with 
respect  to  all  of  the  shares  of  each 
Portfolio.  Further,  since  all  shares  of  a 
Portfolio  will  be  redeemable  at  all  times, 
no  class  will  have  distribution  or 
liquidation  preferences  with  respect  to 
particular  assets.  Because  the 
similarities  (and,  with  respect  to  12b-l 
Plan  payments.  Administrative  Services 
Plan  payments,  Class  Expenses  and 
associated  voting  rights,  dissimilarities) 
of  the  shares  of  each  class  will  be  fully 
disclosed  in  the  prospectus  for  each 
class  of  a  Portfolio,  investors  will  not  be 
given  misleading  impressions  as  to  the 
safety  or  risk  of  the  shares,  and  the 
nature  of  the  shares  will  not  be  rendered 
speculative. 

4.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  in  the  manner  described  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
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Ituestors  purchasing  Class  B  shares 
offered  in  connection  with  a  12b-l  Plan 
or  Administrative  Services  Plan  would 
bear  the  costs  associated  with  the 
related  services  and.  with  respect  to  any 
I2l>-1  Plan,  would  also  enjoy  exclusive 
shareholder  voting  rights  with  respect  to 
matters  affecting  such  plan.  Conversely. 
-  investors  purchasing  Class  A  shares, 
which  would  not  be  covered  by  such 
plans,  would  not  be  burdened  with  such 
expenses  or  enjoy  such  voting  rights. 

Applicants' Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Portfolio,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  the  classes  of  shares  of  a 
Portfolio  will  relate  solely  to:  (a)  the 
impact  of  the  disproporiionate 
Administrative  Services  Plan  payments. 
12b-l  Plan  payments,  and  Class 
Expenses,  which  will  be  limited  to  (i) 
transfer  agent  fees  as  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class,  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  the  current  shareholders  of  a 
specific  class,  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class,  (iv)  SEC 
registration  fees  incurred  by  a  class,  (v) 
the  expense  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class,  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  one  class,  and  (vii) 
Trustees'  fees  incurred  as  a  result  of 
issues  relating  to  one  class;  (b)  voting 
rights  as  to  matters  exclusively  affecting 
one  class  of  shares;  (c)  exchange 
features;  and  (d)  class  designation 
differences.  Any  additional  incremental 
expenses  not  specifically  identified 
above  that  are  subsequently  identified 
and  determined  to  be  properly  allocated 
to  one  class  of  shares  shall  not  be  so 
allocated  until  approved  by  the 
Commission  pursuant  to  an  amended 
order. 

2.  The  trustees  of  the  Funds, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  offering  of  two 
classes  of  shares  (the  "Dual-Class 
System").  The  minutes  of  the  respective 
meetings  of  the  trustees  regarding  the 
deliberations  of  the  trustees  with  respect 
to  the  approvals  necessary  to  implement 
the  Dual-Class  System  will  reflect  in 
detail  the  reasons  for  the  trustees* 
determination  that  the  proposed  Dual- 
Class  System  is  in  the  best  interests  of 
the  Funds  and  their  shareholders. 


3.  On  an  ongoing  basis,  the  ti-ustees  of 
a  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  existence  of 
any  material  conflicts  among  the 
interests  of  the  various  classes  of  shares. 
The  trustees,  including  a  majority  of  the 
independent  trustees,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  PIMCO  as  adviser,  and  PEN  as 
distributor,  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  confiict 
arises,  the  adviser  and  the  distributor  at 
their  own  cost  will  remedy  such  conflict 
up  to  and  including  establishing  a  new 
registered  management  investment 
company. 

4.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  trustees  of  the 
relevant  Fund,  including  a  majority  of 
the  trustees  who  are  not  interested 
persons  of  that  Fund.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  Class  Expenses  shall 
provide  to  the  trustees  of  such  Fund, 
and  the  trustees  shall  review  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

5.  Any  Administrative  Ser\nces  Plans 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l(b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  The  tru.stees  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
ser\'icing  expt^nditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  pwid  by  a  Portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  |>aid,  will  be 
calculated  in  the  same  maimer,  at  the 
same  time,  on  the  same  day,  and  will  be 


in  the  same  amount,  except  that 
payments  made  by  Class  B  under  its 
12b-l  or  Administrative  Services  Plan, 
and  any  Class  Expenses  will  be  borne 
exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  has  been 
reviewed  by  an  expert  (the  "Expert"), 
who  has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the  staff  of 
the  Commission,  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
would  be  made  in  an  appropriate 
manner.  On  an  ongoing  basis,  the 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Fund  that  the  calculations 
and  allocations  are  being  made 
properiy.  The  reports  of  the  Expert  will 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  Commission  pursuant  to 
sections  30(a)  and  30(b)(1)  of  the  Act. 
The  work  papers  of  the  Expert  with 
respect  to  such  reports,  following 
request  by  the  Fund  (which  the  Fund 
agrees  to  provide),  will  be  available  for 
insnection  by  the  Commission  staff 
upion  written  request  to  the  Fund  by  a 
senior  member  of  the  Division  of 
Investment  Management,  limited  lo  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators,  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation"  and  ongoing  reports  will  be 
"reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  deiintd  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  two 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  the 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  8  above,  and  will  be 
concurred  with  by  the  appropriate 
substitute  Expert  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
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For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  July  22, 
1994 

The  foHowing  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number.  49666. 

Dote  filed:  July  19, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1597  dated  June 
14,  1994  r-1  to  r-7;  TC2  Reso/P  1599 
dated  June  14,  1994  r-8  to  r-14;  TC2 
Reso/P  1601  dated  June  14, 1994  r-15  to 
r-32. 

Proposed  Effective  Date:  Sept.  1/Sept. 
15/Oct.  1/Nov.  l/Nov.2, 1994. 
Phyllis  T.Kay  lor 

Chief,  Documentary  Services  Division 
!FR  Doc.  94-18597  Filed  7-29-94;  8:45  ami 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  July 
22, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations,  (bee  14  CFR 
302.1701  et  seq.)  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  46532. 

Date  filed  :]u\y  18,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  15, 1994. 

Description:  Third  Amendment  to 
Application  of  LTU  Lufttransport- 
Untemehmen  GmbH.  &  Co.  KG  pursuant 
to  Section  402  of  the  Act  and  Subpart 
Q  of  the  Regulations,  to  include 


authority  for  scheduled  service  between 
any  point  or  points  in  the  Federal 
Republic  of  Germany  and  New  York, 
Miami,  San  Francisco,  Los  Angeles, 
Atlanta,  Bangor,  Fort  Myers,  and 
Orlando,  and  beyond,  and  provide  such 
other  and  further  relief  as  the 
Department  may  deem  proper. 

Docket  Number:  49670. 

Dafe/;7ec/.Iuly20, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  17,  1994. 

Description:  Application  of  Jetstream 
International  Airlines,  Inc.,  pursuant  to 
Section  401(d)(1)  of  the  Act  and  Subpart 
Q  of  the  Regulations,  applies  for  a 
certificate  of  public  coavenience  and 
necessity  authorizing  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property  and  mail. 

Docket  Number:  49672. 

Date  filed:  July  20,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  17,  1994. 

Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  Section  401  ot 
the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  and 
amendment  of  its  certificate  for  Route 
576,  issued  by  Order  89-12-43, 
December  11,  1989,  authorizing 
scheduled  foreign  air  transportation  ol 
persons,  property,  and  mail  between 
Chicago,  Illinois,  and  Glasgow/ 
Prestvvick,  Scotland. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
IFR  Doc.  94-18598  Filed  7-29-94;  8:45  ami 
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Federal  Railroad  Administration 

[BS-AP-No.  3273] 

Buffalo  &  Pittsburgh  Railroad,  Inc.; 
Public  Hearing 

The  Buffalo  &  Pittsburgh  Railroad, 
Incorporated  has  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
signal  system,  on  the  single  main  track, 
between  Macklin,  milepost  282.4  and 
Eidenau,  milepost  303.5,  near  Butler, 
Pennsylvania,  on  the  Butler  Branch. 

This  proceeding  is  identified  as  FRA 
Block  Signal  Application  Number  3273. 

The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  has  conducted  a  field  investigation 
in  this  matter.  After  examining  the 
carriers  proposal,  letters  of  protest,  and 
field  report,  the  FRA  has  determined 
that  a  public  hearing  is  necessary  before 
a  final  decision  is  made  on  this 
proposal. 
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Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Wednesday, 
August  24. 1994,  in  City  Council 
Chambers,  on  the  Third  Floor,  of  the 
City  Building,  located  at  140  West  North 
Street,  Butler,  Pennsylvania.  Interested 
parties  are  invited  to  present  oral 
statements  at  the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25).  by  a 
representative  designed  by  the  FRA, 

The  hearing  will  oe  a  nonadversary 
proceeding  and.  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC.  on  July  25, 
1994. 

Phil  OI«ksyzk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

IFR  Doc.  94-18594  Filed  7-29-94;  8:45  ami 
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Petition  for  a  Waiver  of  ComplianGe 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  thase  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  wTiting,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  HS-94-1)  and  must 
be  submitted  in  triplicate  to  the  Docket 


Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
Communications  received  before  August 
29. 1994  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201. 
Nassif  Building,  400  Seventh  Street. 
SW..  Washington.  DC  20590. 
The  waiver  petitions  are  as  follows: 

Midwest  Coal  Handling  Company, 
Incorporated  (MWCL)  HL\  Waiver 
Petition  Docket  No.  HS-94-1 

The  MWCL  seeks  an  exemption  under 
section  5(e)  of  the  Hours  of  Service  Act 
so  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  MWCL 
operates  over  4  miles  of  leased  track  and 
has  trackage  rights  over  8  miles  of  CSX 
track.  The  MWCL's  primary  function  is 
to  deliver  coal  and  limestone  lo  the  TVA 
Paradise  Steam  Plant  in  Drakesboro. 
Kentucky. 

The  petitioner  asserts  it  employs  only 
seven  employees,  four  of  which  are 
presently  laid  ofTand  needs  the 
exemption  to  fulfill  its  obligation  to  its 
customers. 

Issued  in  Washington,  DC  on  July  25, 1994 
Grady  C  Cotben.  Jr.. 

Acting  Deputy  Associate  Administrator  for 
Sufety  Standards  and  Program  Development 
IFR  Doc.  94-18593  Filed  7-29-94;  8:45  anij 
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[Waiver  Petition  Docket  Numbers  H-84-a 
and  H-e4-4] 

Petition  for  Waiver  for  Test  Program 
National  Railroad  Passenger 
Corporation  (Amtrak) 

In  accordance  with  49  CFR  Part  21 1 . 
notice  is  hereby  given  that  Amtrak 
submitted  two  related  petitions,  dated 
May  26, 1994  and  June  7, 1994. 
respectively,  for  waivers  of  compliance 
with  specific  requirements  of  certain 
parts  of  Title  49  of  the  Code  of  Federal 
Regulations  to  conduct  two  separate  test 
programs  to  evaluate  the  curving 
performance  of  a  passenger  trainset 
under  high-speed  and  curving 
conditions. 

The  Slate  of  New  York  has  embarked 
on  a  multi-year  program  to  develop 
high-speed  rail  service  between  Buffalo 
and  New  York  City.  The  State  is  actively 
pursuing  the  upgrading  or  elimination 
of  rail  crossings;  existing  rolling  stock  is 


being  modified  to  run  at  higher  speeds; 
and.  improvements  are  being  made  to 
the  right-of-way  in  preparation  for  this 
service.  A  major  short-term  goal  of  this 
program  is  to  evaluate  the  curving 
performance  of  a  modified  Amtrak  RTL 
turboliner  passenger  trainset  and 
Amtrak  has  petitioned  FRA  to  conduct 
two  separate  test  and  demonstration 
programs. 

The  program  is  being  partially  funded 
by  FRA  under  Section  1036(c)  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  for  a  Technology 
Demonstration  Program;  significant 
funding  is  also  being  provided  by  the 
State  of  New  York  and  Amtrak; 

Waiver  Petition  H-94-3,  dated  June  7, 
1994 

Should  petition  H-94-3  be  approved, 
Amtrak  expects  to  schedule  no  more 
than  25  test  and  demonstration  runs  on 
two  test  zones  between  September  1, 
1994  and  January  31,  1995.  The  test 
zones  over  which  these  tests  will  be  run 
are  Conrail's  Hudson  Line,  track  2 
between  CP  125  and  CP  141 
(approximate  mileposts  125.5  to  HO. 5), 
and  Conrail's  Chicago  Line,  single  track 
between  milepost  149  and  CP  156 
(approximate  milepost  156.4).  The 
tracks  are  presently  FRA  Class  6.  In 
1983,  FRA  recognized  Amtrak  as  the 
party  responsible  for  compliance  with 
the  Federal  Track  Safety  Standards  for 
segments  of  Conrail's  Hudson  and 
Chicago  Lines  that  include  the  two  test 
zones. 

To  accomplish  the  tests  and 
demonstrations,  Amtrak  is  retjuesting 
FRA  to  temporarily  waive  49  CFR 
213.9(c),  "Classes  of  track:  operating 
speed  limit,"  to  allow  the  test  trainset  to 
operate  at  a  ma.ximum  speed  of  125 
mph.  and  49  CFR  213.57(b),  'Curves; 
elevations  and  speed  limitations,"  lo 
allow  operation  at  up  to  five  inches  of 
cant  deficiency. 

In  order  to  reach  and  sustainl25  mph 
in  one  proposed  test  zone,  Amtrak 
advises  that  a  curve  at  milepo^l  ;35, 
track  2,  is  being  realigned  to  ea.-e  its 
curvature;  spirals  are  being  lengthened; 
and  superelevation  is  being  increased  to 
six  inches.  Amtrak  advises  that  both 
zones  will  be  resurfaced.  Despite  this 
track  work,  Amtrak  still  anticipc»os  the 
need  to  operate  on  some  curves  at  cant 
deficiencies  as  high  as  five  inches  and 
requests  a  waiver  for  cant  deficiency 

The  track  safety  standards  in  49  CFR 
213.57(b)  prescribe  a  speed  limit,  not 
distinguishing  between  freight  and 
passenger  rolling  stocJt,  at  which  trains 
may  operate  over  curved  track  as  a 
function  of  curve  radius  (cur\ature)  and 
installed  superelevation. 
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49  CFR  213.57(b)  relating  to  cant 
deficiency  on  curves. 

Modified  RTL  Turboliner  Trainset 

Amtrak  advises  that  both  power  units 
of  one  RTL  turboliner  trainset  are  being 
retrofitted  with  higher  horsepower 
Makila  turbines  to  allow  faster 
accelerations  and  higher  speeds  and  the 
hydraulic  transmissions  and  control 
system  are  being  modified  to 
accommodate  the  increased  horsepower. 

FRA's  Approach 

FRA's  approach  to  ensuring  safety  if 
the  two  petitions  are  granted  would  be 
to  require  that  sufficient 
instrumentation  be  installed  on  the 
trainset  to  enable  comparison  of 
equipment  behavior  during  testing  lo 
predetermined  derailment  criteria  and, 
also,  to  previously  tested  equipment  of 
similar  types  known  to  be  safe.  FRA 
would  require  that  attainment  of 
maximum  target  curving  speeds  be  in 
increments  permitting  a  step-by-step 
analysis  of  applied  forces  and  dynamic 
responses  during  and  at  the  conclusion 
of  each  test  run.  The  decision  to  go  to 
the  next  level  of  cant  deficiency  or 
speed  would  be  based  on  this  analysis 
process  and  be  subject  to  the  approval 
of  the  on-board  FRA  test  monitor. 

Public  Comment 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  hearing,  they  should 
notify  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  FRA 
Docket  Nos.  H-94-3  and  H-34-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street.  S.W., 
Washington,  D.C.  20590. 
Communications  received  within  30 
days  of  publication  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street  SW.,  VVashington,  D.C.  20590. 


Issued  in  VVashington,  D.C.  on  )uly  25, 
1994. 

Grady  C.  Cothen,  Jr., 

Acting  Deputy  Associate  Administrator  for 
Safety  Standards  and  Program  Development. 
|FR  Doc.  94-18595  Filed  7-29-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects  and  requests 
suggestions  for  agenda  topics. 
DATES  AND  TIMES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  13, 
1994,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m.  The  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  August  17,  1994. 
Question  may  be  submitted  in  advance 
regarding  the  Agency's  research  and 
development  projects.  They  must  be 
submitted  in  writing  by  September  6, 
1994  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  September  6  date  will 
be  answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
group  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
September  6  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn.  near  Detroit  Metro 
Airport,  8270  Wickham  Rd.,  Romulus, 
MI  48174.  Suggestions  for  specific  R&D 
topics  as  described  below  and  questions 
for  the  September  13, 1994.  meeting 
relating  to  the  Agency's  research  and 
development  programs  should  be 
submitted  to  George  L.  Parker,  associate 
Administrator  for  Research  and 
Development,  NREMDl,  National 
Highway  Traffic  Safety  Administration, 
Room  6206,  400  Seventh  St.  SW, 
Washington,  DC  20590.  The  fax  number 
is  202-366-5930. 

SUPPLEMENTARY  INFORMATION:  NHSTA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
quarterly  public  meetings.  The  series 
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started  in  April,  1993.  The  purpose  is  to 
make  available  more  complete  and 
timely  information  regarding  the 
Agency's  research  and  development 
programs.  This  seventh  meeting  in  the 
series  will  be  held  on  September  13, 
1994. 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics.  NHTSA  will  base  its  decisions 
about  the  agenda,  in  part,  on  the 
suggestions  it  receives  by  close  of 
business  at  4:15  p.m.  on  August  17, 
1994.  Before  the  meeting,  it  will  publish 
a  notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  NHTSA  asks  that  the 
suggestion  be  taken  from  the  list  below 
and  that  they  be  limited  to  six,  in 
priority  order,  so  that  the  presentations 
at  the  September  13  R&D  meeting  can  be 
most  useful  to  the  audience.  Please  note 
that  almost  all  of  these  topics  have  been 
discussed  at  the  previous  six  meetings 
to  some  extent  and  that  presentations  at 
the  seventh  meeting  will  be  reports  on 
current  status,  results,  and  plans. 

Specific  Crashworthiness  R&D  topics  are: 
Improved  frontal  crash  protection. 
Advanced  glazing  research, 
Highway  traffic  injury  studies. 
Head  and  neck  injury  research. 
Lower  extremity  injury  research, 
Thorax  injury  research, 
Human  injury  simulation  and  analysis, 
Crash  test  dummy  component  development, 
Vehicle  agjressivity  and  fleet  compatibility. 
Upgrade  side  crash  protection, 
Upgrade  seat  and  occupant  restraint  systems,  . 
Child  safety  research,  and 
Electric  and  alternate  fuel  vehicle  safety. 

Specific  Crash  Avoidance  R&D  topics  are: 

Truck  crashworthiness/occupant  protection. 

Truck  tire  traction. 

Portable  data  acquisition  system  for  crash 

avoidance  research, 
Systems  to  enhance  EMS  response  (automatic 

collision  notification), 
Vehicle  motion  environment. 
Crash  causal  analysis, 
Guidelines  for  crash  avoidance  warning 

devices. 
Longer  combination  vehicle  safety. 
Drowsy  driver  monitoring, 
Driver  workload  assessment,  and 
Performance  guidelines  for  IVHS  systems 

(approach). 

Specific  topics  from  the  National  Center  for 
Statistics  and  Analysis  are: 
National  safety  belt  use  survey. 
New  data  elements  for  PARS  and  NASS, 
Special  crash  investigations  program 

regarding  air  bag  performance, 
Pedestrian  special  NASS  data  collection 

project,  and 
Critical  Outcome  Data  Evaluation  System 

(CODES) — Linkage  of  databases  on  police 

accident  reporting  and  medical  outcomes. 

Questions  regarding  research  projects 
that  have  been  submitted  in  writing  not 
later  than  close  of  business  on 


September  6,  1994,  will  be  answered  as 
time  permits.  A  transcript  of  the 
meeting,  copies  of  materials  handed  out 
at  the  meeting,  and  copies  of  the 
suggestions  offered  by  commenters  will 
be  available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section, 
Room  5108,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Copies  of  the 
transcript  will  then  be  available  at  10 
cents  a  page,  upon  request  to  NHTSA 
Technical  Reference  Section.  The 
Technical  Reference  Section  is  open  to 
the  public  from  9:30  a.m.  to  4:00  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
NHTSA  Industry  Research  and 
Development  Meeting.  Thus  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDS),  readers,  taped  texts, 
braille  materials,  or  large  print  materials 
and/or  a  magnifying  device),  please 
contact  Barbara  Coleman  on  202/366- 
1537  by  COB  September  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L.  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs,  Office  of  Research 
and  Development,  400  Seventh  Street. 
SW,  Washington,  DC  20590.  Telephone: 
202-366-4730.  Fax  number:  202-366- 
5930. 

Issued  July  27,  1994. 
Ralph  J.  Hitchcock, 

Director,  Office  of  Crashworthiness  Research. 
|FR  Doc.  94-18633  Filed  7-29-94;  8:45  am] 
BILUNO  CODE  491&-69-M 

[Docket  No.  93-79;  Notice  4] 

Child  Seating  Systems  Manufactured 
by  Fisher-Price,  Inc.;  Public 
Proceeding  Scheduled 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  NHTSA  will  hold  a  public 
meeting  on  August  17,  1994  at  9:00  a.m. 
regarding  an  appeal  by  Fisher-Price  of 
the  agency's  denial  of  its  petition  for  an 
exemption  from  the  recall  requirements 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  on  the  ground  that 
the  failure  of  certain  child  seating 
systems  manufactured  by  Fisher-Price  to 
comply  with  the  Federal  safety  standard 
on  child  restraint  flammability  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Flanigan,  Office  of  Rulemaking. 
NHTSA  (202-366-4918). 
SUPPLEMENTARY  INFORMATION:  On 
September  16,  1993,  Fisher-Price,  Inc., 


of  East  Aurora,  N.Y..  notified  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  that,  pursuant 
to  section  151(2)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (recently 
recodified  as  49  U.S.C.  30118(c)(2)),  it 
had  determined  that  it  had 
manufactured  child  seats  that  failed  to 
comply  with  the  minimum 
requirements  for  flammability  set  forth 
in  Federal  Motor  Vehicle  Safety 
Standard  No.  213,  Child  Restraint 
Systems.  49  CFR  571.213.  Fisher-Price 
took  this  action  six  months  after  NHTSA 
had  notified  the  company  that  fabric 
taken  from  its  child  sets  had  exceeded 
the  maximum  limit  established  by 
Standard  No.  213  for  the  protection  of 
children  (Agency  file  NCI  3270). 

Concurrently,  Fisher-Price  filed  a 
petition  asking  NHTSA  for  a 
determination  that  its  failure  to  comply 
with  the  child  seat  flammability 
requirements  was  inconsequential  as  it 
relates  to  motor  vehicle  safety  so  as  to 
relieve  it  of  the  obligation  to  notify 
purchasers  of  the  flammability  failure 
and  lo  remedy  the  flammability 
problem.  This  petition  was  filed 
pursuant  to  former  section  157  of  the 
Act  (now  49  U.S.C.  30118(d)  and 
30120(h))  and  49  CFR  Part  556.  Notice 
of  the  petition  was  published  on 
November  9,  1993  (58  FR  59511). 
NHTSA  denied  the  petition  on  March 
22,  1994. 

On  March  25,  1994,  after  it  received 
a  copy  of  the  NHTSA  order  denying  the 
petition,  Fisher-Price  obtained  a 
temporary  restraining  order  in  the  U.S. 
District  Court  for  the  Western  District  of 
New  York,  restraining  NHTSA  and  the 
Office  of  the  Federal  Register  from 
publishing  the  denial  or  otherwise 
publicizing  it.  Fisher-Price,  Inc.  v. 
NHTSA.  et  al.  Civ.  No.  94-CV- 
0227C(H).  The  restraining  order  was 
vacated  on  April  28.  1994,  and  the 
denial  published  on  May  5,  1994  (59  FR 
23253).  On  May  6,  Fisher-Price 
appealed  the  denial  and  asked  for  a 
public  meeting.  Notice  of  the  appeal 
was  published  on  June  16,  1994  (39  FR 
30957). 

Pursuant  to  Fisher-F*rice's  request,  a 
public  proceeding  will  be  held  at  9:00 
a.m.  on  Wednesday,  August  17,  1994  in 
Room  9230.  Department  of 
Transportation  Building,  460  Seventh 
Street,  SW,  Washington,  DC,  at  which 
time  Fisher-Price  and  all  other 
interested  persons  will  be  afforded  an 
opportunity  to  present  data,  views,  and 
arguments  on  the  issue  of  whether  the 
failure  of  these  child  seats  to  meet  the 
flammability  requirements  of  Standard 
No.  213  is  inconsequential  as  it  relates 
to  motor  vehicle  safety. 
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comments  must  be  submitted  to  the 
same  address  on  or  before  August  11 , 
1994. 

The  agency's  investigative  file  (NQ 
3270)  and  litigation  file  in  this  matter 
are  available  for  public  inspection 
during  working  hours  (9:30  a.m.  to  4;00 
p.m.)  in  its  Technical  Reference  Library, 
Room  5108,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 


Autbinity:  49  U.S.C  §§  301 1 8,  301 20; 
delegation  of  authority  at  49  CFR  1.50(;i)  nnd 
49  CFR  501.8. 

Issued  on:  July  26. 1994. 
Barry  FelriGe, 

Associate  Administrator  for  Rutemaking. 
|FR  Doc.  94-18628  Filed  7-27-94;  11:38  ami 
Bn.UNG  CODE  4*10-S>-M 
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contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3).  ■ 


FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  July  25,  1994, 

59  FR  37811. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  10:00  a.m.,  July  27, 1994. 

CHANGE  IN  THE  MEETING:  The  following 

Docket  Number  has  been  added  on  the 

Agenda  scheduled  for  July  27,  1994: 

Item  No.,  Docket  No.,  and  Company 

c:ag-2i 

RP94-87-000  et  al..  Natural  Gas  Pipeline 
Company  of  America 
Lois  D.  Casheli, 
.Secretary. 
IFR  Doc.  94-18731  Filed  7-28-94;  10:46  am] 

BILUNG  CODE  6717-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

Augusts.  1994. 

PLACE:  6th  Floor,  1730  K  Street,  NW.. 

Washington,  DC. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
CoTOmission  will  consider  and  act  upon 
the  following: 

1.  Peabody  Coal  Co.,  Docket  No.  KENT. 
93-295.  (Issues  include  whether  the  judge 
correctly  found  that  Peabody's  violation  of  30 
CFR  §  77.370(a)(1)  was  not  significant  and 
substantial.) 

2.  Pyramid  Mining,  Inc.,  Docket  No.  KENT. 
93-184.  (Issues  include  whether  the  judge 
correcriy  concluded  that  Pyramid  did  not 
violate  30  CFR  §77.1505.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629  /  (202)  708- 
9300  for  TDD  Relay  / 1-800-877-8339 
for  toll  free. 

Dated:  July  27, 1994. 
[FR  Doc.  94-18804  Filed  7-28-94;  3:46  pm] 
BILUNG  CODE  673S-01-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 


Federal  Register 

Vol.  58.  No.  146 

Monday,  August  1,  1994 


TIME  AND  DATE:  August  3.  1994  at  2:30 
p.m. 

PLACE:  Room  101.  500  E  Street  S.W 
Washington,  DC  20436 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-362  and  731-TA- 
707-710  (Preliminary)  (Certain  Seamless 
Pipes  from  Argentina,  Brazil,  Germany  and 
Italy) — briefing  and  vote. 

5.  Inv.  No.  701-TA-312  (Third  Remand) 
(Softwood  Lumber  from  Canada) — briefing 
and  vote. 

6.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION. 
Donna  R.  Koehnke.  Secretary.  (202) 
205-2000. 

Issued:  July  27, 1994. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  94-18730  Filed  7-28-94;  10:45  am) 
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Part  II 

International  Trade 
Commission 

19  CFR  Parts  210  and  211 

Unfair  Practices  in  Import  Trade;  Final 
Rule 
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INTERNATIOI.AL  TRADE 
COMMISSIO^ 


19  CFR  Parts 


210  and  211 


Investigations  and 

lings  Concerning 

in  Import  Trade 


Final  Rules  fcr 
Related  Proceed 
Unfair  Practices 

AGENCY:  U.S.  international  Trade 

Commission. 

ACTION:  Final  Jules. 


SUMMARY:  The  ComnHSsion  has  adopted 
final  rules  of  j  ractice  and  procedure  for 
investigations  and  related  proceedings 
under  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.( :.  1337).'  These  rules  were 
adopted  in  res  aonse  to  public  comments 
requesting  chc  nges  in  the  interim  rules, 
the  need  to  re'  ise  certain  interim  rules 
to  more  accun  tely  reflect  actual 
Commission  p  ractice,  and  the  need  for 
Commission  r  des  concerning  matters 
that  are  not  cu  rrently  provided  for  in  the 
interim  rules.  In  addition,  some 
provisions  of  «he  final  rules  were 
adopted  in  res  Donse  to  public  comments 
on  the  propos  d  rules  that  were 
published  on   4ovember  5,  1992. 

The  final  ru  es  will  be  codified  in  19 
CFR  part  210  <  nd  will  replace  the 
interim  rules  t  lat  currently  appear  in  19 
CFR  parts  210  and  211.  Part  211  will  be 
removed  from  title  19  of  the  Code  of 
Federal  Rogul;  tions. 
EFFECTIVE  OATI  >  August  31.  1994.'  The 
final  rules  wil  be  applicable  to  all 
investigations  and  related  proceedings 
under  section  337  of  the  Tariff  Act  that 
are  instituted  ifter  August  31,  1994. 
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relief;  dpJ  moi  ions,  complaints,  or 
petitions  requi  sting  the  institution  of 
related  procee  lings. 
FOR  FURTHER  It  FORMATION  CONTACT:  P. 
N.  Smithey,  E;  q.,  Ofilce  of  the  GeiitTiil 
Counsel,  U.S.  ntemational  Trade 
Commission,  I  ;lephone  202-20.")-3061. 
Hearing-impai  red  individuals  can 
obtain  inform;  tion  on  the  final  rules  by 
contacting  the  Commission 'sTDD 
terminal  at  20:  ;-205-1810. 
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by  the  Regulatory  Flexibility  Act,  the 
Commission  also  certifies  that  the  final 
rules  will  not  have  a  significant  adverse 
impact  on  small  business  entities. 

Background 

The  current  rules  in  parts  210  and  211 
were  adopted  on  an  interim  basis  in 
1988  to  implement  the  amendments  to 
section  337  of  the  Tariff  Act  of  1930 
(Tariff  Act)  (19  U.S.C.  §  1337)  that  were 
effected  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Public 
Law  No.  100-418, 102  Stat.  1107  (1988) 
(Omnibus  Trade  Act).^  The  interim  rules 
in  part  210  contain  procedures  for 
adjudicative  investigations  under 
section  337  of  the  Tariff  Act.  The 
interim  rules  in  part  211  establish 
procedures  for  advisory  opinions  and 
the  enforcement,  modification,  or 
revocation  of  remedial  or  consent  orders 
issued  under  section  337. 

The  final  rules  were  promulgated  in  • 
accordance  with  the  Administrative 
Procedure  Act  (APA).  ■'  A  notice 
soliciting  public  comment  on  proposed 
final  rules  was  published  in  the  Federal 
Register  on  November  5,  1992.'»  The 
Commission  received  only  one  set  of 
comments,  from  the  International  Trade 
Commission  Trial  Lawyers  Association 
(ITCTLA).  The  Commission  took  those 
comments  into  account  before 
promulgating  the  final  rules.  (The 
ITCTLA's  comments  on  the  proposed 
rules  are  summarized  and  the 
Commission's  responses  are  provided  in 
the  section-by-section  analysis  of  the 
final  rules,  which  appears  elsewhere  in 
this  notice.^) 

Interested  persons  will  note  that  each 
final  Commission  rule  based  on  Rule  11, 
26.  or  37  of  the  Federal  Rules  of  Civil 
Procedure  (FRCP)  differs  from  the 
correspondingly  numbered  proposed 
Commission  rule  that  was  published  on 
November  5. 1992.  The  FK''  P  were 
amended  on  December  1,  lO'JS.''  The 
amendments  covered  FRCP  provisions 
that  the  Commission  is  required  by  law 
to  follow  (such  as  FRCP  11  and  37),  as 
well  as  some  that  the  Commission  has 
chosen  to  follow  (FRCP  26(e)  and  (g)). 


■  S«'fc  53  FR  33043  (.'Vug.  20,  1988)  and  53  FR 
49118(080  6.  198S). 

'  5  U.S.C.  §553. 

^  57  FR  52830  (Nov.  5,  IflOi). 

^  The  ITCIT-A's  commenl.s  incliidcd  (1) 
siify?osiions  for  revising  various  proposed  riijp.s,  (2) 
expressions  of  ihp  FTCTLA's  approval  of  rerlain 
proposed  rules.  (3)  identiHcalion  of  typing  errors  in 
certain  proposed  rules,  and  (4)  siiggcsiions  for 
nonsubslanlive  editing.  All  ITCTLA  comments  were 
duly  considered  by  the  Commission  before  it 
derided  on  the  content  of  the  final  rules.  For  the 
most  p>art.  however,  the  section-by-section  analysis 
of  the  final  rules  in  this  notice  focuses  on  ITCTLA 
comments  which  advocated  revision  of  particular  . 
proposttd  rules. 

'  1 40  Federal  Rules  Decisions  401-728  (1  n93). 


The  Commission  accordingly  revised 
the  relevant  proposed  rules  to 
correspond  to  the  FRCP  amendments,, 
before  adopting  the  proposed  rules  as 
final  rules. 

The  Commission  noted  that  the  APA 
does  not  require  that  the  exact  text  of  a 
proposed  rule  be  published  for 
comment  before  the  proposed  nile  is 
adopted  as  a  final  rule.  A  description  of 
the  subject  and  issues  involved  in  the 
rule  is  sufficient.  ^  The  Commission 
concluded  that  the  notice  of  proposed 
final  rulemaking  published  on 
November  5, 1992,  contained  a 
description  of  the  subjects  and  issues 
involved  that  was  sufficient  to  cover  the 
revised  provisions."^ 

Overview  of  the  Final  Rules 

Interested  persons  wilj  note  first  that 
the  organization  of  the  final  rules  differs 
from  that  of  the  interim  rules.  To  enable 
readers  to  readily  determine  which  final 
rule  is  replacing  a  particular  interim 


'The  APA  states  that  a  notice  6T  proposed 
rulemaking  shall  include  "either  the  terms  or 
substance  of  the  proposed  rule  oro  descnplion  of 
the  subjects  and  issues  involved."  5  U.S.C. 
§  553(b)(3)  [emphasis  added). 

"  In  that  notice,  the  preamble  to  each  of  the 
proposed  rules  at  issue — namely,  proposed  rule 
210  4(b).  210.25.  210.27(c)  and  (d),  210.33(c),  ami 
210.70(c) — provided  a  description  of  the  subject 
matter  and  the  issues  involved.  See  57  FR  a)  52831- 
52832.  52040.  52843.  and  52861. 

For  example,  the  preamble  to  proposed  rule 
210.25  indicated  that  the  text  of  that  rule  was  based 
on  the  content  of  propo.sed  final  rules  2 10.4(b), 
210.27(dl.  210.33(c).  and  210.34(g).  Id.  at  52840. 
The  preamble  to  proposed  rules  210.70(c)  indiratrd 
that  the  text  of  that  rule  was  based  in  part  on  the 
content  of  proposed  final  rule  210.4(b).  Id.  at  5^861. 

The  preamble  to  proposed  rules  210.4(b), 
2l0.27(d!.  and  210.33(c)  alerted  interested  persons 
that  those  rules  had  been  specifically  drafted  to 
correspond  to  the  FRCP  11,  26(g),  and  3/, 
respectively.  See  57  FR  at  52831-52832.  52840. 
52842-52843.  Similarly,  the  preamble  In  proposed 
final  2;0.70(c)  advised  the  public  that  the 
Commission  intendeii  for  that  rule  to  incorpor.ile 
(by  reference)  ihe  standard  of  conduct  imposed  bv . 
FRCP  11   Id.  at  52860-52861. 

The  pre.miblc  to  proposed  rule  210.27(l)  holed 
that  rule  was  based  on  FRCP  26(e).  57  FR  at  5J840. 
(Proposed  rule  210.27(c)  is  the  same  as  iiitvruii  rule 
210.30(d)  an<l  i»s  predecessor.  19  CFR  210.3b(d) 
(mSB).)  The  text  of  proposed,  rule  210  27(c)  (and  its 
predeces.sots)  came  directly  from  FRCP  26le),  ,is  it  ' 
read  prior  to  December  1. 1993. 

Inthe  case  of  proposed  rules  210.4(b)  ar.d 
210.33(c).  the  preamble  also  noted  that  19  U.S.C. 
§  1337(h)  requires  the  Commission  to  follow  FK{.P 
n  and  37  in  the  promulgation  of  Commission  rules 
governing  sanctions  for  abuse  of  process  or  "abi:»e 
of  discovery"  (i.e..  failure  to  make  or  cooperate  in 
discovery,  as  described  in  FRCP  37).  57  FR  .it 
52831-52832  and  52842-52843. 

'The  discus.sion  in  the  present  notice  focu.'ies  on 
the  differences  between  the  proposed  rules  and  '.he 
final  rules.  For  ;he  most  part,  this  notice  di»!.s  not 
discuss  the  substance  of — or  the  reasons  for — the 
FRCP  amendments.  Persons  who  are  interested  in 
the  FRCP  amendments  and  Ihe  rea.sons  therelor 
should  consult  146  Fedewl  Rules  Decisions  401- 
728  (10'.)3)  and  the  1993  Committee  Notes  to  Ihe 
FRCP. 
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rule  or  which  interim  rule  is  the  basis, 
in  whole  or  part,  for  a  particular  final 
rule,  the  Commission  has  provided 
distribution  and  derivation  tables 
elsewhere  in  this  notice. 

The  final  rules  also  differ 
substantively  from  the  interim  rules  in 
many  respects.  New  and  noteworthy 
aspects  of  the  final  rules  are 
summarized  below,  according  to  the 
subpart  in  which  they  appear. 

Subpart  A — Fules  of  General 
Applicability.  Provisions  based  on 
amended  FRCP  11  permit  the 
Commission  to  impose  monetary 
sanctions  for  abuse  of  process.  Also 
included  are  new  specifications  for 
written  submissions  and  prescribed 
deadlines  for  filing  nonconfidential 
copies  of  certain  confidential 
submissions. 

Subpart  B — Commencement  of 
Preinstitution  Proceedings  and 
Investigations.  Parties  may  be  allowed 
to  assist  the  Commission  in  obtaining 
personal  jurisdiction  over  a 
nonparticipating  respondent.  If  the 
Commission  Secretary  is  unable  to 
obtain  proof  that  copies  of  the 
complaint  and  notice  of  investigation 
were  served  on  a  particular  respondent 
by  certified  mail,  a  party  who  wishes 
the  Commission  to  have  personal 
jurisdiction  over  that  respondent  may 
attempt  to  make  personal  service  on  that 
respondent,  with  leave  from  the 
presiding  administrative  law  judge 
(ALJ),  and  may  file  proof  of  such  service 
with  the  Commission  Secretary  (if  the 
attempt  is  successful). 

Subpart  C — Pleadings.  The 
complainant  has  a  duty  to  supplement 
the  complaint  if  a  change  in  a  material 
pleaded  fact  or  law  occurs  after  the 
complaint  is  filed  and  before  the 
investigation  is  instituted. 

Subpart  D— Motions.  Default- will  be 
limited  to  the  statutory  grounds:  (1)  a 
respondent's  failure  to  properly  respond 
to  the  complaint  and  notice  of 
investigation  or  failure  to  otherwise 
appear  to  answer  the  complaint  and 
notice; '"  or  (2)  a  finding  of  defauh  as  a 
sanction  for  abuse  of  process  or  failure 
to  make  or  cooperate  in  discovery." 
Failures  to  act  other  than  the  statutory 
forms  of  default  may  result  in  adverse 
inferences  and  the  issuance  of  findings 
of  fact,  conclusions  of  law, 
determinations,  and  orders  adverse  to 
the  party  who  failed  to  act.  This  applies 
to  complainants  as  well  as  respondents, 
and  can  ultimately  result  in  adverse 
determinations  on  violation  of  section 
337  and  the  issuance  of  remedial  orders. 


'"See  19  U.S.C.  §1337(g)(lJ. 
"  See  19  U.S.C.§  1337(h). 


The  final  niles  in  subpart  D  also 
provide  that  the  permanent  relief  phase 
of  an  investigation  may  be  designated 
"more  complicated"  by  order  of  the 
presiding  ALJ  or  the  Commission.  The 
ALJ's  order  is  final,  but  aggrieved  party 
may  appeal  to  the  Commission.  The 
timing  of  the  order  determines  the 
procedure  for  appeal. 

Subpart  E — Discovery  and 
Compulsory  Process.  Most  of  the  final 
rules  in  subpart  E  do  not  provide 
deadlines  for  various  discovery 
activities.  Such  deadlines  are  to  be  set 
by  the  presiding  ALL  The  final  rules  in 
subpart  E  al.so  correspond  more  closely 
to  the  relevant  FRCP  than  the  interim 
rules  did. 

A  signature  and  certification 
requirement  based  On  FRCP  26(g)  is 
imposed  for  ail  discovery  requests, 
responses,  and  objections.  Monetary 
sanctions  may  be  imposed  for  violation 
of  that  requirement.  Monetary  sanctions 
comparable  to  those  available  under 
certain  provisions  of  FRCP  37  may  be 
imposed  for  failure  to  make  or  cooperate 
in  discovery. 

There  also  is  a  new  reporting 
requirement  concerning  requests  for 
disclosure  of  confidential  information 
covered  by  an  administrative  protective 
order  (APO)  issued  by  the  Commission 
or  the  presiding  ALJ.  Persons  who 
receive  such  information  under  an  APO 
must  notify  the  Commission 
immediately  upon  learning  that  the 
information  is  the  subject  of  a  subpoena, 
a  judicial  or  administrative  order  (other 
than  an  order  of  a  court  reviewing  a 
Commission  decision),  a  discovery 
request,  or  an  agreement  requiring 
disclosure  of  the  information  to  persons 
who  may  not  he  entitled  to  see  it  under 
the  Commission's  APO  or  the 
Commission's  rules.  A  failure  to  report 
may  result  in  a  sanction  or  other  action 
by  the  Commission. 

Subpart  F — Prehearing  Conferences 
and  Hearings.  The  final  rules  in  subpart 
F  are  essentially  the  same  as  the  interim 
rules.  However,  the  final  rule  defining 
the  record  codifies  longstanding 
Commission  practice  by  including  all 
briefs  as  part  of  the  administrative 
record  of  an  investigation  or  a  related 
proceeding. 

Subpart  G — Determinations  and 
Actions  Taken.  The  ALJ  must  issue  a 
recommended  determination  (RD)  on 
remedy  and  bonding  by  the 
respondents,  within  14  days  after 
issuing  an  initial  determination  (ID)  on 
violation  of  section  337.  (This  means 
that  the  parties  will  address  remedy  and 
bonding  while  the  investigation  is 
before  the  ALJ,  as  well  as  after  the 
investigation  returns  to  the  Commission. 
The  ALJ  accordingly  may  order 


discovery  on  those  issues.)  The 
Commission  will  consider  the  RD  (as 
well  as  submissions  from  the  parties. 
other  agencies,  and  the  public)  in 
making  final  determinations  on  remedy 
and  bonding  by  the  respondents. 

The  propo.sed  rules  published  on 
No\  ember  5, 1992.  contained  a  new 
procedure  for  processing  IDs  on 
violation  of  section  337.  That  procedure 
has  not  been  incorporated  into  the  final 
rules.  IDs  on  violation  will  be  processed 
in  the  same  manner  that  they  were 
processed  under  the  interim  rules, 
nithough  the  Commission  may  decide  to 
implement  the  new  procedure  at  a 
future  date.  IDs  on  matters  other  than 
violation  of  section  337  (or  temporary 
reli(if)  will  also  be  processed  in  the 
manner  that  they  were  processed  under 
the  interim  rules. 

Subpart  H— Temporary  Relief  There 
is  a  new  method  of  calculating  the 
amount  of  a  complainant's  temporary 
relief  bond.  The  interim  rules  provided 
that  the  bond  \yas  likely  to  be  an 
amount  within  10  to  100  percent  of  the 
sales  revenues  and  licensing  royalties 
from  the  domestic  product  at  issue.  The 
final  rules  use  a  tiered  schedule  of  fixed 
bond  amounts  based  on  complainant's 
sales  revenues  and  licensing  royalties 
from  the  intellectual  property  right  at 
issue. 

The  grounds  for  modifying,  reversing, 
or  setting  aside  a  temporary  relief  ID  in 
whole  or  part  are  no  longer  limited  to 
errors  of  law  or  policy  reasons.  Such 
action  also  may  be  taken  on  the  basis  of 
errors  of  material  fact  in  the  ID. 

Temporary  relief  bond  forfeiture 
proceedings  will  no  longer  be  initiated 
automatically  whenever  the 
Commission  makes  a  negative  final 
determination  in  whole  or  part  on  the 
complaint  of  a  complainant  who  was 
granted  temporary  relief.  Instead, 
forfeiture  proceedings  will  be  initiated 
only  upon  the  Commission's  own 
initiative  or  upon  the  filing  of  a  motion 
by  a  respondent  or  a  Commission 
investigative  attorney  (lA)  within  30 
days  after  service  of  the  Comrr    -.ion's 
negative  determination  on  vioioiion. 
The  standard  of  conduct  the 
Commission  will  use  in  determining 
whether  the  complainant's  bond  should 
be  forfeited  will  be  the  amended  FRCP 
11  standard  which  is  codified  in  final     • 
rule  210.4(c). 

If  the  complainant  prevails  upon 
appeal  of  the  Commission's 
determination  on  violation  of  section 
337,  the  appropriate  amount  of  any 
temporary  bond  that  was  forfeited  by 
the  complainant  will  be  forthcoming  as 
a  matter  of  procedure.  The  complainant 
thus  will  not  have  to  file  a  motion  or 
petition  to  obtain  the  refund. 
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than  whether  it  would 

337);  (3)  requiring  the 
ing  an  advisory  opinion  to 
request  in  its  first 
o  the  Commission,  since 
SI  ion  does  not  wish  to  issue 
v  sory  opinions  to  the  same 
the  same  subject;  and  (4) 
vely  that  advisory  opinion 
ngsiare  not  subject  to  the  APA. 
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a-e 


)(i) 


e  final  rules  set  forth  in 
identical — or  virtually 
to  the  correspondingly 
oposed  rules  published  on 
1992.  Those  final  rules  are 


(c) 

and  (c)(2) 
and  (d) 


[c) 


The  ITCTLA  did  not  make  substantive 
comments  on  the  proposed  version  of 
each  of  the  aforesaid  rules,  and  the 
Commission  found  no  reason  to  change 
the  proposed  version  on  its  own 
initiative  before  adopting  it  as  a  final 
rule.  The  commentary  that  preceded  the 
proposed  version  of  the  aforesaid  rules 
accordingly  constitutes  the  preamble  to 
the  final  version  of  those  rules." 
^''~^Most  of  the  final  rules  that  are 
discussed  below  were  the  subject  of  a 
comment  by  the  ITCTLA.  The  substance 
of  some  of  those  rules  also  differs 
substantively  from  the  text  of  the 
relevant  proposed  rule.  The  changes 
were  made  in  response  to  an  ITCTTLA 
comrrient  or  on  the  Commission's  own 
initiative  after  reconsideration  of  the 
proposed  rule. 

The  commentary  in  the  notice 
published  on  November  5, 1992,  which 
preceded  the  proposed  version  of  the 
rules  discussed  below,  constitutes  part 
of  the  preamble  to  the  fina!  version  of 
these  rules  (along  with  the  discussion 
below),  to  the  extent  that  such 
commentary  is  not  inconsistent  with  the 
discussion  below. '■• 

Subpart  A — Rules  of  General 
Applicability 

Section  210.4 

Final  rule  210.4  governs  written 
submissions  filed  by  parties  or  proposed 


live  eililorial  changp.s  dccoiinl  fur 
belween  some  of  the  final  rules 
ingiy  numbered  prdpcseil  rules. 


' '  See  (he  sect ion-by-secl ion  analysis  of  the 
priinoscd  rules,  which  .ippeared  in  57  FR  at  528.30- 
52h'64. 


parties  in  connection  with  a  section  337 
investigation  or  a  related  proceeding 
under  part  210. 

Paragraph  (a).  Paragraph  (a)  of 
proposed  rule  210.4  listed  the  required 
information  that  must  appear  on  the 
front  of  written  submissions  filed  in 
connection  with  a  section  337 
investigation.  The  ITCTLA  commented 
that  the  final  rule  should  also  provide 
that  the  front  page  of  a  complaint  must 
contain  the  name  of  the  complainant. 
The  Commission  noted  that 
Commission  rule  201.8(e)  already 
imposes  such  a  requirement. '*  The 
Commission  has  repeated  that 
requirement,  however,  in  paragraph 
(a)(1)  of  final  rule  210.4. 

Paragraph  (b).  Section  337(h)  Of  the 
Tariff  Act  authorizes  the  Commission  to 
issue  sanctions  for  abuse  of  process  in 
section  337  proceedings  to  the  extent 
provided  in  FRCP  11."*  Proposed  rule 
210.4(b)  was  the  Commission  analog  to 
FRCP  11,  and  was  based  on  FRCP  11  (a) 
as  it  read  prior  to  December  1, 1993. 

On  December  1, 1993,  FRCP  11  was 
amended  for  the  following  purposes: 

•  tci  broaden  the  scope  of  the  obligation 
that  attorneys  and  pro  se  litigants  have  to 
refrain  from  conduct  that  frusU^tes  the  aims, 
of  FRCP  11  as  amended  (i.e.,  to  secure  the 
just,  speedy,  and  inexpensive  determination 
of  every  action); 

•  to  place  greater  restraints  on  the 
imposition  of  sanctions  and  thus  reduce  the 
number  of  motions  for  sanctions;  and 

•  to  remove  from  the  ambit  of  FRCP  1 1  all 
discovery  requests,  responses,  objections, 
and  motions  that  are  subject  to  the  provisions 
of  FRCP  26-37.'^ 

Paragraph  (b)  of  final  rule  210.4,  is 
based  on  amended  FRCP  11(a),  and 
imposes  a  signature  requirement  for 
every  written  submission  filed  by  a 
party  or  a  proposed  party  to  an 
investigation  or  a  related  proceeding 
under  part  210.  This  paragraph  replaces 
the  signature  requirement  in  paragraph 
(b)(1)  of  proposed  rule  210.4,  which  was 
based  on  FRCP  11(a)  as  it  read  prior  to 
December  1, 1993.  Unlike  the  proposed 
rule,  the  final  rule  makes  the  signature 
requirement  applicable  to  "every 
pleading,  written  motion,  and  other 
paper  of  a  party  or  proposed  party.  " 
[Emphasis  added.) 

The  ITCTLA  commented  that 
paragraph  (b)  of  the  final  rule  should 
also  provide  that  the  telephone  number 
of  the  attorney  or  party  who  signs  each 
submission  must  be  included  on  the 
document.  The  Commission  agreed. 
Such  a  requirement  appears  in  amended 
FRCP  11(a),  and  thus  appears  in 
paragraph  (b)  of  final  rule  210.4. 


i^Sec  19 CFR  201.8(e)  (19<)3). 

"•19  ll.S.C.§  1337(h). 

"  Svr  1 4G  K.R.D.  583.  584,  and  405. 
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Paragraph  (c).  Paragraph  (c)  of  final 
rule  210.4  is  based  on  amended  FRCP 
11(b).  Paragraph  (c)  states  that  by 
presenting  a  pleading,  written  motion, 
or  other  paper  to  the  presiding  ALJ  or 
the  Commission,  an  attorney  or 
unrepresented  party  or  proposed  party 
is  certifying  the  truth,  veracity,  and 
good  faith  of  the  submission.  This 
paragraph  replaces  the  certification 
provision  in  paragraph  (b)(1)  of 
proposed  rule  210.4,  which  was  based 
on  FRCP  11  as  it  read  prior  to  December 
1. 1993.  The  final  rule  differs  from  the 
proposed  rule  in  several  important 
respects. 

First,  the  certification  is  not  made 
solely  by  signing  a  pleading,  written 
motion,  or  other  paper.  In  the  final  rule, 
the  certification  occurs  in  the 
presentation  of  a  pleading,  written 
motion,  or  other  paper  to  the  presiding 
AL)  or  the  Commission,  whether  that 
presentation  is  by  signing,  filing, 
submitting,  or  later  advocating  the 
document  to  the  AL)  or  the 
Commission. 

Second,  the  certification  provisions 
are  more  explicit  in  the  final  rule. 
Separate  standards  are  provided  for 
legal  arguments,  for  "allegations  and 
other  factual  contentions,"  and  for 
"denials  of  factual  contentions." 

Third,  the  certification  provisions  of 
the  final  rule  do  not  apply  to  discovery 
requests,  responses,  objections,  or 
motions  that  are  subject  to  provisions  of 
final  rules  210.27  through  210.34  (i.e.. 
Subpart  E — Discovery  and  Compulsory 
Process  j.'** 

Paragraph  (d).  Paragraph  (d)  of  final 
rule  210.4  provides  sanctions  for 
violation  of  the  certification 
requirement,  and  is  based  on  amended 
FRCP  11(c).  This  paragraph  replaces 
paragraphs  (b)(1)  through  (b)(4)  of. 
proposed  rule  210.4,  which  were  based 
on  FRCP  11(a)  as  it  read  prior  to 
December  1, 1993. 

Paragraph  (d)  of  final  rule  210.4  is 
similar  to  paragraph  (b)(2)  of  proposed 
rule  210.4,  since  paragraph  (d)  provides 
that  a  representation  need  not  be 
frivolous  in  its  entirety  in  order  for  an 
ALJ  or  the  Commission  to  determine 
that  the  certification  provision  has  been 
violated.  If  any  portion  of  a 
representation  is  found  to  be  false, 
frivolous,  misleading,  or  otherwise  in 
violation  of  paragraph  (b),  a  sanction 
may  be  imposed.  In  determining 


'"The  certification  requirement  in  amended  FRCP 
1 1(c)  also  does  not  apply  to  the  "disclosures" 
mandated  by  amended  FRCP  26.  Final  rule 
210.27 — which  is  the  Commission  analog  to 
amended  FRCP  26 — does  not  currently  contain 
provisions  on  mandatory  disclosures.  See  the 
discussion  in  this  notice  concerning  final  rule 
210.27. 


whether  paragraph  (b),  has  been 
violated,  the  ALJ  or  the  Commission 
will  consider  whether  the 
representation  or  disputed  portion 
thereof  was  objectively  reasonable 
under  the  circumstances. 

Paragraph  (d)(l)(i)  of  final  rule  210.4 
contains  new  prerequisites  to  the  filing 
of  a  motion  for  sanctions.  The  movant 
must  first  serve  the  motion  on  the 
nonmoving  parties.  The  party  or  person 
against  whom  sanctions  are  being 
sought  then  has  seven  days  (or  such 
other  period  as  the  ALJ  or  the 
Commission  may  prescribe)  to  withdraw 
or  correct  the  challenged  paper,  claim, 
defense,  contention,  allegation,  or 
denial. 18  If  withdrawal  or  correction 
does  not  occur  within  the  prescribed 
period,  the  movant  is  then  free  to  file 
the  motion  for  sanctions.  The  motion 
must  be  filed  separately,  however,  from 
the  party's  other  motions  (if  any). 

Paragraph  (d)(l)(ii)  of  final  rule  210.4 
provides  that  an  ALJ  or  the  Commission 
may  initiate  a  sanctions  inquiry  sua 
sponte,  by  issuing  an  order  describing 
the  specific  conduct  that  appears  to 
violate  the  certification  provisions  and 
directing  an  attorney,  law  firm,  or  party 
to  show  cause  why  it  has  not  violated 
the  relevant  provisions. 

The  final  rule  also  contains  new 
provisions  governing  the  imposition  of 
sanctions.  The  stated  purpose  of  the 
FRCP  11  sanctions  authority  is  to  deter, 
rather  than  to  compensate.^o  That  policy 
is  recited  in  paragraph  (d)(2)  of  final 
Commission  rule  210.4,  since  section 
337(h)  of  the  Tariff  Act  states  that  the 
Commission  may  impose  sanctions  for 
abuse  of  process  to  the  extent 
authorized  in  FRCP  11.  Paragraph  (d)(2) 
of  final  rule  210.4  thus  provides  that 
each  sanction  must  be  limited  to  "what 
is  sufficient  to  deter  repetition  of  such 
conduct  or  comparable  conduct  by 
others  similarly  situated."  Sanctions 
may  be  imposed  upon  the  attorneys,  law 
firms,  or  parties  that  have  violated  the 
certification  provisions  of  paragraph  (b) 
or  are  responsible  for  the  violation. 
(Paragraph  (d)(l)(i)  of  final  rule  210.4 
provides  that  in  the  absence  of 
exceptional  circumstances,  a  law  firm  is 
jointly  responsible  for  violations 
committed  by  its  partners,  associates, 
and  employees.) 

Paragrapn  (d)(2)  of  the  final  rule  also 
imposes  certain  limitations  on  the  kinds 
of  sanctions  that  may  be  imposed. 


'"Amended  FRCP  11(c)(1)(A)  allows  21  days  for 
such  withdrawals  or  corrections.  The  Commission 
concluded,  however,  that  21  days  is  too  lengthy  a 
period  for  investigations  and  related  proceedings 
under  part  210.  in  light  of  the  statutory  and/or 
administrative  time  constraints. 

■"'FRCP  n (c)(2).  as  amended;  146  F.R.U.  at  422- 
423.  See  also  146  F.R.U.  at  587-586. 


Appropriate  sanctions  may  consist  of  or 
include  "directives  of  a  nonmonetary 
nature."  ^i  The  preferred  monetary 
sanction  is  the  payment  of  a  penalty  to 
the  Commission,  rather  than  costs  and 
attorney's  fees.  Cost  and  fee  sanctions 
may  be  ordered,  however,  "if  imposed 
on  motion  and  warranted  for  effective 
deterrence."  Paragraph  (d)(2)  also 
indicates  that  a  cost  and  fee  award  may 
consist  of  "some  or  all"  of  the 
reasonable  attorney's  fees  and  other 
expenses  incurred  as  a  direct  result  of 
a  violation  of  the  certification 
provisions.22 

There  are  additional  limitations  on 
the  Commission's  ability  to  impose 
monetary  sanctions.  Paragraph  (d)(2)(ii) 
of  final  rule  210.4  states  that  monetary 
sanctions  cannot  be  imposed  on  a  party 
for  violation  of  the  certification 
provisions  concerning  the  truth, 
veracity,  and  good  faith  of  legal 
arguments  presented  to  the  ALJ  or  the 
Commission.  (The  party's  attorneys  are 
to  be  monetarily  responsible  for 
violations  of  that  sort.)  Paragraph 
(d)(2)(iii)  provides  that  monetary 
sanctions  also  cannot  be  ordered  on  the 
Commission's  own  initiative,  unless — 

1  a  show  cause  order  was  issued  before  the 
investigation  or  related  proceeding  is 
terminated,  in  whole  or  relevant  part,  as  to 
the  party  or  proposed  party  which  is.  or 
whose  attomeys  are,  to  be  sanctioned:  and 

2.  such  termination  is  the  result  of  (a)  a 
motion  to  withdraw  the  complaint,  motion, 
or  petition  that  was  the  basis  for  the 
investigation  or  related  proceeding,  (b)  a 
settlement  agreement,  or  (c)  a  consent  order 
agreement. 2* 


'■' '  The  Committee  Notes  to  FRCP  i  1  as  amended 
cite  the  following  examples:  "striking  the  offending 
paper:  issuing  an  admonition,  reprimand,  or 
censure:  requiring  participation  in  seminars  or 
other  educational  programs:  '   •   *  referring  the 
matter  to  disciplinary  authorities  (or.  in  the  case  of 
government  attorneys,  to  the  Attorney  General. 
Inspector  General,  or  agency  head),  etc."  See  146 
F.R.D.  at  587. 

''That  provision  is  based  on  amended  FRCP 
1 1(c)(2).  146  F.R.D.  at  423.  See  also  146  F.R.D.  at 
587-589.  The  Commission  notes  that  the  relevant 
provisions  of  FRCP  11(c)(2)  specifically  state  that 
costs  and  attorney's  fees  are  to  be  awarded  "to  the 
movant."  FRCP  l'l(c)(l)(A)  and  the  Committee 
Notes  indicate,  however,  that  such  awards  can  be 
made  to  the  party  who  prevails  on  the  motion  (or 
sanctions — regardless  of  whether  that  party  is  the 
movant  or  the  target  of  the  motion.  146  F.R.D.  at 
422  and  .591. 

"This  provision  is  tiased  on  amended  FRCP 
11(c)(2)(B).  which  provides  thai  monetary  sanctions 
may  not  tie  awarded  on  the  court's  initiative  unless 
the  court  issues  its  order  to  show  cause  before  a 
voluntary  dismissal  or  settlement  of  the  claim  made 
by  or  against  the  party  which  is.  or  whose  attorneys 
are,  to  be  sanctioned.  The  Committee  Notes  explain 
that— Parties  settling  a  case  should  not  be 
subsequently  faced  with  an  unexpected  order  from 
the  court  leading  to  monetary  sanctions  that  might 
have  affected  their  willingness  to  settle  or 
voluntarily  dismiss  a  case.  Since  show  cause  oraei» 

Continued 
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Furtbermoi  e,  the  sanctions  in  such  a 
case  must  be  imited  to  a  penalty 
payable  to  th((  Commission.^-* 

Paragraph  ( d)(2)(i)  of  final  rule  210.4 
states  that  th«  tinited  States,  the 
Commission,  and  lAs  are  exempt  from 
monetary  san  ;:tions  for  signing  and 
HKng  a  written  submission  in  violation 
of  the  certific  ition  provision  of 
paragraph  (b) 

Paragraph  (p)(2)(iv)  provides  that 
monetary  santtions  imposed  to 
compensate  the  Commission  for 
expenses  ino  irred  by  an  lA  or  OUII  will 
include  reimf  tursement  for  some  or  all 
costs  reasonably  incurred  as  a  direct 
resuh  of  the  violation,  but  will  not 
include  atforreys'  fees.  Paragraph 
(dM2)(iv)  thuj  covers  cases  in  which 
OUn  is  aware  ed  monetary  sanctions  on 
the  basis  of  a  rnotion  by  OUll,  .ts  well 
as  cases  in  which  OUII  is  found  to  be 
entitled  to  nu  netary  sanctions  because 
it  successfull] '  d^ended  again.st  another 
party's  motioi  t  for  nonmonetary 
sanctions. 

The  ITCTLi  ^  noted  that  an  L^  is  h 
party  to  a  seel  ion  3,37  investigation,  that 
he  or  she  is  s»  b)ect  to  the  same 
professional  a  nd  ethical  standards  as 
members  of  ti «  private  bar,  and  that 
there  is  no  ba  is  to  assume,  as  proposed 
rule  210.4(bM  I)  does,  that  lAs  are  less 
likely  to  enga;  >e  in  unethical  conduf;t 
than  are  mem  len  of  the  private  bar.  The 
rrCTLA  arguqd  further  that  since  the 
Commission  has  the  authority  to  self- 
initiate  sectio  1  337  investigations, 
exempting  lA;  i  from  monetary  sanctions 
for  abuse  of  p  ocess  would  deny 
respondents  i  i  .such  investigations  the 
rights  that  wo  jld  be  available  to 


will  onKmri^  be 
akin  10  a  conlemii  I 
pmvid*  a  '^»ie 
a  claim,  dpfenw..  t 
bten  iMued  on  tb 
corrective  auion. 
account  in  dectdi 
if.  after  considers 
court  concludes 
F  RJ).  at  592. 

"Ahhoiigh  >hu 
Coniinis<;ior.  or 
paymenl  of  a 
may  collect  lb« 
abseiMX  of  a  stittu 
or  agent  of  the 
custody  or 
for  current  ex 
into  the  Treasury 
.Secretary  of  the 
charge  or  claim, 
moriey"  is  f>ol 
reguLitions  impli 
specificalty  refer 
processes  for  the 
received  by"  the 
rrediting  and  ava 
Tr«a»ury.  See  Tt 
regulatioiM  wou 
penalty  payat>le  t( 
.unction  order  issi 
Tinal  rule  2t0.4. 


issued  only  in  situations  that  are 
of  court,  this  rule  dues  not 
harbor'  to  a  litifiant  for  withdrawing 
tc  .  after  a  show  cai).se  r>rder  has 
court's  own  initiative.  Such 
tiowevar,  shotild  be  talien  rnK> 
g  what  if  any  sanction  to  impose 
on  of  the  litigant's  response,  the 
tfcat  a  vioiaiion  has  occunud.  146 


ihi 
moTftary  | 
in>ney  I 


'  possesi  iioin 
ipcD<  lit 
ir  i 
T  easu 
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provision  aMborizes  the 
AL)  to  iaaue  an  order  rcquirir>g 
penalty,  the  Commission 
hut  cannot  linop  it  In  the 
providing  otherwise,  an  official 
linhed  Slates  GovemmenI  having 

of  "puWit  money"  thai  is  not 
ure  mu«f  p*omplly  dep06it  it 
a  deposiiorv  designated  by  the 
ury  without  deduction  fot  any 
U.S£.  53302.  The  terra  "public 
defined  in  that  statute.  The 
lei  pienting  that  provision 
Mjwever.  to  a  federal  iigpncy's 
(  ollection  of  "monies  owed  to  or 
a  ^ncy  and  lor  the  expeditious 
'  ility  of  such  monies  to  the 
206  4(al  fl993).  These 
)d|  appear  to  cover  a  mortetary 
the  Commission  pursuant  lo  a 
I  i«d  under  paragraph  (d)(lKA)  of 


iabil 
f  FR; 


respondents  in  investigatioiis  initiated 
in  n^poase  to  the  complaint  of  a  private 
party. 

The  ITCTLA  added  that  it  is 
fundamentally  unfair  to  exempt  LAs 
from  cost  and  fee  sanctions  for 
violations  of  rule  210.4(b)l(l).  but  allow 
them  to  recover  costs  for  violations  by 
other  parties.  The  ITCTLA  urged  the 
Commission  either  to  subject  LAs  to 
liability  for  monetary  sanctions  or  to 
draft  the  final  rules  to  prohibit  LAs  from 
receiving  monetary  com[)ensation  for 
violations  by  other  parties. 

The  Commission  disagrees  with  the 
rrCTLA's  arguments.  The  Commission 
notes  first  that  any  monetary  sanction 
constituting  reimbursement  for  costs 
incurred  by  an  LA  as  a  result  of  aiwther 
party's  abuse  of  process  would  be  paid 
to  the  Conunission — not  to  the  lA  or 
OUII.  (Similarly,  if  the  Commission 
were  to  abandon  the  rule  exempting  lAs 
from  liability  for  monetary  sanctions, 
any  such  sanction  imposed  against  an 
lA  for  an  action  tak,en  within  the  scope 
of  his  or  her  emplo)rment  would 
probably  be  paid  by  the  Commission.) 

Furthermore,  the  amount  that  the 
Commission  would  collect  cm  an  LA's 
behalf  as  a  sanction  for  abuse  of  process 
by  another  party  is  not  likely  to  be 
substantial.  Paragraph  (d)  of  final  rule 
210.4  indicates  that  a  sanction  imposed 
for  violation  of  this  section  shall  be 
limited  to  what  is  sufficient  to  deter 
repetition  of  such  conduct  or 
comparable  conduct  by  others  similarly 
situated,  and  that  a  penalty  rather  than. 
costs  and  attorney's  fees  is  the  preferred 
monetary  sanction.  Moreover,  paragraph 
(d)(2)(iv)  provides  that  monetary 
sanctions  awarded  on  motion  by  an  lA 
or  OUn  will  include  reimbursen>ent  for 
some  or  all  costs  reasonably  incurred  by 
the  movant  as  a  direct  result  of  the 
violation,  but  will  not  include  attorneys' 
fees  tie.,  OUII's  personnel  costs).  The 
Conunission  is  thus  not  likely  to  recover 
substantial  sums  (on  an  lA's  or  OUirs 
behalO  in  the  application  of  final  rule 
210.4. 

The  Commission  also  believes  that  a 
rule  permitting  monetary  sanctions  to  be 
levied  against  LAs  is  unnecessary.  As 
amended  FRCP  11  and  the  Committee 
Notes  indicate,  the  sanction  authority  is 
to  deter  abuses  of  process,  rather  than  to 
(x>mpensate  persons  aggrieved  by  such 
abuses.^'  lAs  are  .subject  to  adverse 


""  Amended  FRCP  1 1(c)(2);  \Mi  y.HJi.  at  ■»22- 
423.  See  also  146  F.R.D.  at  M7-5S&  See  oiso  the 
Committee  Notes  to  the  1963  Araendraent.  which 
indicate  that  the  imposition  of  saocliooa  under 
FRCP  II  is  to  "discouiage  dilatory  or  abusive 
tactics  and  help  to  streamline  the  litigalion  proccs* 
by  les.sening  frivolous  claims  and  defenses. "  The 
Comniissiaa  notes  fiirtbei  that  one  o(  the  roasoiw 
that  FRCP  11  was  amended  on  Deo^mber  I.  1993. 


personnel  action  for  malfeasance  or 
misconduct  involving  abuse  of  process 
in  the  performance  of  their  duties.  The 
Commission  believes  that  the  threat  of 
such  action  is  an  effective  and  sufficient 
deterrent. 

The  Commission  also  notes  that 
subjecting  lAs  to  monetary  sanctions 
could  have  serious  programmatic 
implications.  The  threat  of  monetary 
sanctions  for  actions  taken  in  the  course 
of  an  lA's  ordinary  duties  would  affect 
his  or  her  ability  to  serve  as  a  neutral 
and  impartial  advocate  of  the  public 
interest.  LAs  take  positions  on  the 
substantive  issues  in  an  investigation. 
An  LA's  position  in  a  given  investigation 
may  be  adverse  to  one  or  more  of  the 
private  parties  (i.e..  the  complainantis), 
the  respondent(s),  and/or  any  non- 
government intervenor(s))v  The  actual  or 
potential  threat  of  a  motion  for 
monetary  sanctions  during  the  course  of 
an  investigation  or  related  proceeding 
could  be  used  as  a  means  to  intimidate 
lAs  and  to  pressure  them  Into  taking  a 
position  favorable  to  a  particular  party 

The  Commission  notes  further  tnat 
the  resources  that  lAs  can  devote  to  a 
particular  investigation  or  related 
proceeding  are  limited.  If  lAs  are  forced 
to  deal  with  motions  for  monetary 
sanctions  against  them,  their  ability  to 
deal  with  the  substantive  issues  in  the 
case  would  be  impaired. 

The  Commission  notes  finally  that 
adopting  a  final  rule  which  does  not 
exempt  LAs  (and  other  Commission 
employees)  to  liability  for  monetary 
sanctions  would  create  certain  ethical 
and  practical  problems  for  the 
Commission.  For  example.  Commission 
determinations  on  whether  to  assess 
monetary  penalties  against  a 
Commission  employee  would  raise  a 
number  of  conflict  of  interest  issues.  If 
an  ALJ  were  to  issue  an  ord«'  or  an  RD 
granting  a  motion  for  monetary 
sanctions,  that  decision  would  be 
subject  to  review  by  the  Commission, 
even  though  the  Commission  itself 
might  ultimately  be  responsible  for 
paying  the  amount  awarded.^* 
Thereafter,  if  the  Commission  did  not 
indemnify  the  LA  or  otherwise  pay  the 
amount  awarded,  the  Commission  might 
have  to  bring  an  enforcement  action  in 
U.S.  district  court  against  one  of  its  own 
employees  in  order  to  collect  the 
award. ''^ 


was  to  place  groater  reslrdints  on  ihti  imposition  of 
»anctions  and  thus  reduce  number  of  motions  tot 
sanctions.  StJe  146  F.RJl  583, 5»4.  and  40i. 

-"See  final  rule  210.23  regarding  the  processing 
of  motions  Cor  monetary  sanctions  for  abuse  ui 
prtKess. 

-Ht  Is  al.so  possible  that  ih*  lA  might  be  entitled 
to  independent  le^l  represenlalioo  at  tbe 
Commission'.H  exjiense. 


In  view  of  the  aforesaid  legal  and 
policy  arguments  against  subjecting  the 
Commission  and  its  attorneys  from 
liability  for  monetary  sanctions  for 
abuse  of  process,  the  Commission  has 
drafted  paragraph  (d)(2)(i)  of  final  rule 
210.4  to  exempt  the  Commission,  its 
employees,  and  the  United  States  from 
liability  for  such  sanctions. 

Paragraph  {d)(3)  of  final  rule  210.4  is 
based  on  amended  FRCP  11(c)(3). 
Paragraph  (d)  thus  provides  that  when 
sanctions  are  imposed,  the  Commission 
or  the  ALJ  must  describe  the  conduct 
determined  to  constitute  a  violation  of 
210.4(b)  certification  provision  and 
must  explain  the  basis  for  the  sanction 
imposed. 

Paragraph  (e).  Paragraph  (e)  of  final 
rule  210.4  is  based  on  amended  FRCP 
11(d).  Paragraph  (e)  provides  that 
paragraphs  (b)  through  (d)  of  final  rule 
210.4  do  not  apply  to  discovery 
requests,  responses,  objections,  or 
motions  that  are  subject  to  provisions  of 
sections  210.27  through  210.34.28 
(Certification  standards  and  sanctions 
that  apply  to  discovery  requests, 
responses,  objections,  or  motions  are 
found  in  final  rule  210.27(d).) 

Paragraph  (f).  Paragraph  (f)  of  final 
rule  210.4  is  based  on  paragraph  (c)  of 
proposed  rule  210.4.  which  imposed 
specifications  and  other  requirements 
for  written  submissions  in  section  337 
investigations. 

Paragraph  (f)(l)(i)  of  proposed  rule 
210.4  is  based  on  paragraph  (c)(l)(i)  of 
proposed  rule  210.4,  which  contained 
spacing  and  print-size  requirements  for 
written  submissions  that  are  addressed 
to  the  Commission  in  a  section  337 
investigation  or  a  related  proceeding.  As 
the  preamble  to  the  proposed  rule 
explained.^  the  Commission  is  of  the 
view  that  spacing  and  print-size 
requirements  are  necessary  and 
appropriate  to  prevent  evasion  of  the 
intended  effect  of  the  page  limitations  in 
proposed  rules  210.66  (c)  and  (e)(2)  by 
utilisdng  unusually  small  spacing  in 
submissions.^  The  specific 
requirements  imposed  in  paragraph 
(c)(l)(i)  of  proposed  rule  210.4  were 
identical  to  those  applied  to  briefs  filed 


*»  Amended  FRCP  11(d)  also  states  that  amended 
FRCP  11  does  not  apply  lo  "disclosures"  covered 
by  amended  FRCP  26  and  37.  Final  rules  210.27 
and  210.33 — which  are  the  Commission  analogs  to 
amended  FRCP  26  and  37 — do  not  currently  contain 
provisions  on  mandatory  disclosures.  See  the 
discussion  in  this  notice  concerning  Final  rules 
210.27  and  210.33. 

»  57  FR  at  52832. 

"See,  e.g..  Inv.  No.  337-TA-304.  Certain 
Pressure  Transmitters  (Commission  denied  motion 
to  strike  respondent's  abnormally-spaced  written 
comments  on  the  ID  concerning  temporary  relief,  as 
the  interim  rules  did  not  impose  spacing 
requirements). 


in  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  (Federal  Circuit)  in 
appeals  from  Commission 
determinations  under  section  337.'"-^2 

Paragraph  (f)(l)(i)  of  the  final  rule 
contains  an  additional  provision.  The 
Federal  Circuit  rule  in  question  now 
provides  that  "(tjext  and  footnotes  shall 
be  in  the  same  size  type."  's  The 
Commission  accordingly  has  inserted 
that  requirement  in  paragraph  (f)(1)  of 
final  rule  210.4.  Requiring  text  and 
footnotes  to  be  in  the  same  size  type 
will  aid  in  preventing  evasion  of  the 
intended  effect  of  the  page  limitations  in 
proposed  rules  210.66  (c)  and  (e)(2)  by 
utilizing  unusually  small  spacing  in 
footnotes. 

Paragraph  (f)(3)  of  final  rule  210.4  is 
based  on  paragraph  (c)(3)  of  proposed 
rule  210.4.  The  proposed  rule  provided 
that  if  certain  specified  types  of 
submissions  contain  confidential 
business  information,  the  submitter 
must  file  and  serve  nonconfidential 
copies  of  the  submission  within  10 
business  days  after  filing  the 
confidential  version  of  the  submission. 

The  ITCTLA  commented  that  the 
prescribed  filing  period  for 
nonconfidential  copies  should  be 
shortened  to  five  days.  The  ITCTLA 
explained  that  in  order  to  obtain 
information  and  assistance  in  preparing 
responses  to  pleadings,  motions,  and 
other  papers  in  a  section  337 
investigation,  an  attorney  often  needs  to 
show  the  document  in  question  to 
persons  who  are  employed  by  the  party 
the  attorney  represents  but  are  not 
signatories  to  the  Commission's  APO.  In 
the  ITCTLA 's  opinion,  a  Commission 
rule  imposing  a  10-business  day  filing 
deadline  for  sanitized  copies  of 
confidential  submissions  would  prevent 
the  attorney  horn  doing  this,  since  the 
public  version  of  the  document  in 
question  would  not  be  available  until 
after  a  response  is  due.'*  The  ITCTLA 
thus  believed  that  having  a  10-day 
deadline  for  the  submission  of 
nonconfidential  copies  of  confidential 
pleadings,  motions,  and  other  papers 
would  seriously  impair  the  party's 
ability  to  prepare  an  adequate  response. 

The  Commission  believes  that  several 
factors  militate  against  reducing  the 
prescribed  filing  period  to  five  days.  It 


"  See  Fed.  Cir.  R.  32(a)  (1990). 

''The  specifications  in  paragraph  (c)(l)(i)  of 
proposed  rule  210.4  did  not  apply  to  written 
submissions  that  are  addressed  to  an  AL).  Paragraph 
(c)(l)(ii)  of  proposed  rule  210.4  allowed  the  AL)  to 
impose  any  speciHcations  he  deems  appropriate  for 
written  submissions  addressed  lo  the  AL). 

"See  Fed.  Cir.  R.  32(a)  (effective  June  1. 1993). 

"Responses  to  motions,  for  example,  are 
generally  due  within  10  calendar  days  after  service 
of  the  motion.  See  proposed  rule  210.15(c)  and  final 
rule  210.15(c). 


may  be  particularly  difficuh.  for 
example,  for  parties  with  limited 
resources  to  comply  with  a  five-day 
deadline.  Moreover,  in  a  case  where 
consultation  with  opposing  parties  or     ^ 
third  parties  is  necessary  in  order  to 
prepare  the  nonconfidential  copies  of 
particular  confidential  submissions,  it 
may  be  difficult  for  any  party  to  meet 
such  a  deadline,  even  if  the  party  has 
substantial  resources. 

While  the  ITCTLA 's  concerns  about 
consultation  with  clients  who  can  only 
see  public  versions  has  merit,  the 
Commission  also  notes  that  there  are 
many  important  submissions  (such  as 
petitions  for  review  or  responses  to 
petitions  for  review)  that  must  be  filed 
within  five  days  after  service  or 
issuance  of  a  particular  document. 
Thus,  in  many  instances,  the  filing  of  a 
public  version  on  the  fifth  day  will  not 
allow  for  consultation  in  advance  of  the 
preparation  of  the  submission  due  on 
that  date.  Additionally,  the  Commission 
is  concerned  that  the  shorter  the  time 
afforded  to  create  public  versions,  the 
more  likely  it  will  be  that  such  public 
versions  will  be  characterized  by 
wholesale  redactions  that  will  not 
facilitate  consultation  with  those  who 
are  not  signatories  to  the  APO,  and  that 
requests  for  extensions  of  time  will  be 
numerous. 

The  Commission  accordingly  has  not 
adopted  a  five-day  filing  period  for 
mandatory  nonconfidential  copies  of 
certain  confidential  submissions. 
Paragraph  (f)  of  final  rule  210.4  does 
provide,  however,  that  the  prescribed 
period  for  filing  such  copies  is  K) 
calendar  days  (instead  of  10  business 
days). 

"The  last  aspect  of  proposed  rule  210.4 
that  elicited  comments  from  the  ITCTLA 
was  paragraph  (c)(3),  which  listed  the 
kinds  of  confidential  submissions  that 
are  subject  to  the  mandatory 
nonconfidential  copy  requirement.  Item 
(iv)  on  that  list  was  "the  evidentiary 
record,"  i.e.,  "the  exhibits  offered  by  a 
party  or  a  proposed  party  that  are 
accepted  as  evidence  of  record." 

The  ITCTLA  objected  to  item  (iv).  The 
ITCTLA  noted  that  the  evidentiary 
record  in  section  337  investigations  is 
often  quite  voluminous.  In  such  a  case, 
the  process  of  reviewing,  redacting,  and 
copying  of  the  redacted  parts  of  the 
record  would  be  extremely  expensive 
and  burdensome,  and  may  result  in  the 
production  of  documents  that  are 
virtually  incomprehensible  as  a  resuh  of 
the  redactions. 

The  ITCTLA  noted  further  that  even 
though  the  proposed  rule  imposed  the 
burden  of  preparing  the  public  versions 
on  the  party  submitting  the  evidence, 
exhibits  frequently  consist  of  , 
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the  time  of 
when  time 

The 
it  would  be  pi 


conndentiat  d  xuments  produced  in 
discovery  by  (ipposing  parties.  Hence, 
thn  task  of  pronring  piibhc  versions 
would  most  likely  ^1  on  the  opposing 
party,  i.e.,  the  party  which  produced  the 
document,  instead  of  the  party 
designating  the  document  for  use  in 
evidence,  in  tke  ITCTLA's  opinion,  this 
woutd  be  quite  burdensome  and  couk) 
lead  to  abuses! intended  to  gain  a  tactical 
advantage  ovet  the  opposing  parties  at 
evidentiary  hearing, 
f  paramount  importance, 
accordingly  argued  that 
ferable  for  the  final  rule 
to  follow  the  Current  practice,  which  is 
to  designate  et  ich  separate  exhibit 
confidential  o"  nonconfidential  in  its 
entirety. 

The  Commi  sion  agrees  and  has 
omitted  item  nv)  from  the  list  in 
paragraph  (f](i]  of  final  rule  210.4. 

Paragraph  (g).  Paragraph  (g)  of  final 
rule  210.4  is  tie  same  as  paragraph  (d) 
of  proposed  rule  210.4,  which  discxtsses 
service  of  written  submissions  in 
investigations  and  related  proceedings 
under  part  21(1 

Subpart  B — cifmmfnrement  of 
Preinstitution  Proceedings  and 
Investigations 

Section  210.1( 

Paragraph  (  j).  Paragraph  (a)(.S)  of 
proposed  rule  210.10  stated  that  a 
complainant  Y  as  the  right  to  withdraw 
its  section  337  complaint  at  any  time 
before  the  Cor  imission  votes  on 
whether  to  ins  titute  an  investigation  in 
response  to  tb  j  complaint. 

In  final  rule  210.10,  paragraph  (a)(5) 
has  been  divi<  ed  into  paragraphs 
(a)(5Ki)  and  (a  (5)(ii). 

The  new  pa  agraph  (a)(5)(i)  states  that 
the  com;.laJn2  nt  may  withdraw  the 
compldi  nt  as  <  matter  of  right  at  any 
time  before  th  i  Commission  votes  on 
whether  to  in<  titute  an  investigation.  It 
also  provides,  however,  that  if  the 
complaint  is  b  eing  withdraws  pursuant 
to  a  settlemen  agreement,  confidential 
and  nonconfi<  ential  copies  of  the 
agreement  mu  it  be  filed  with  the 
Commission  a  lOng  with  the  notice  of 
withdrawal. 

The  new  pa  'agraph  (a)(5)(ii)  contains 
a  provision  frt  m  the  proposed  rule, 
which  states  t  lat  if  a  motion  for 
temporary  reii  ef  was  filed  in  addition  to 
tlie  complaint  the  motion  must  be 
withdrawn  al<  mg  with  the  complaint, 
and  the  comp  ainant  must  serve  copies 
of  the  notice  qf  withdrawal  on  all 
proposed  respnndents  and  the 
embassies  tha  were  served  with  copies 
of  the  compla  nt  and  motion  puisuani  lo 
final  rule  210.  M. 


Subpart  D— Motions 
Section  210.16 

Final  rule  210.16  governs  default  in 
section  337  investigations,  specifically, 
the  forms  of  default  provided  for  in 
sections  337  (g)  and  (h)  of  the  Tariff 
Act — i.e.,  (1)  failure  to  respond  or  to 
otherwise  appear  to  answer  the 
complaint  and  notice  of  investigation, 
and  (2)  a  finding  of  default  as  a  sanction 
for  abuse  of  process  under  final  nile 
210.4  (the  Commission  analog  to  FRCP 
1 1)  or  failure  to  make  or  cooperate  in 
discovery  under  final  rule  210.33  (the 
Commission  analog  to  FRCP  37). 

Paragraph  (cHJl  Paragraph  (c)(1)  of 
proposed  rule  210.16  indicated  that  the 
Commission  could  issue  a  limited 
remedial  order  directed  to  a  respondent, 
on  the  basis  o*f  that  respondent's  failure 
to  respond  to  the  complaint  and  notice 
of  investigation  in  the  manner  required 
under  the  Commission  rules  or  to 
otherwise  fail  to  appear  to  answer  the 
complaint  and  notice  of  investigation. 
The  point  at  which  such  relief  would  be 
issued  was  not  specified. 

The  November  5, 1992,  preamble  to 
this  rule  explained  that  the  Commission 
believed  it  necessary  and  appropriate  to 
retain  the  flexibility  to  issue  limited 
remedial  orders  immediately  after  the 
respondent  is  found  to  be  in  default,  or 
after  the  Commission  has  adjudicated 
the  violation  issues,  and  that  the  choice 
would  depend  on  the  facts  and 
circumstances  involved.  It  was  noted 
that  in  most  cases,  the  Commission 
would  be  likely  to  defer  decisions  on 
issuing  default  relief  pending  the 
adjudication  of  any  defenses  by 
participating  respondents  that  may  have 
a  bearing  on  the  public  interest  factors. 
The  preamble  went  on  to  say,  however, 
that  the  Commission  was  p^icularly 
interested  in  receiving  comment  from 
interested  persons  on  whether  the  final 
nile  should  specify  the  point  at  whiiJi 
a  default  remedy  should  be  issued. ^^   - 

The  rrCTLA  commented  that  the  final 
rule  should  not  specify  a  time  at  which 
a  default  remedy  may  be  issued  and  that 
a  decision  on  the  point  of  issuance 
should  be  made  on  the  basis  of  the  facts. 

The  preamble  to  proposed  rule 
210.16(c)(1)  had  noted  that  there  may  be 
cases  in  which  time  is  of  the  essence 
and  the  complainant  should  not  be 
forced  to  wait  until  the  end  of  the 
investigation  to  obtain  relief  against 
defaulting  respondents.  The  preamble 
also  had  noted  that  there  may  be  cases 
in  which  the  rapid  i.ssuance  of  limited 
relief  is  not  critical  and  it  would  be 
more  appropriate  to  wait  until  the  end 


of  the  investigation.'*  The  ITCTLA 
concurred. 

The  ITCTLA  suggested  that 
immediate  relief  should  be  provided  if 
the  complainant  is  suffering  substantial 
injury  from  increased  importations  of 
the  merchandise  of  a  defaulting 
respondent.  The  ITCTLA  went  on  to 
say,  however,  that  immediate  relief 
should  not  be  granted  against  a 
defaulting  respondent  that  is  a 
distributor  or  manufacturer  of  the 
foreign  merchandise  imported  or  sold 
by  a  participating  respondent,  since  the 
distributor's  violation  of  section  337 
would  depend  on  the  finding  with 
regard  to  the  manufacturer. 

The  Commission  believes  that  the 
ITCTLA's  second  hypothetical  is 
incorrect.  No  finding  of  violation,  on  the 
merits,  would  be  required  in  order  for 
the  Commission  to  issue  a  limited 
remedial  order  against  the  defaulting 
distributor.  If  the  distributing 
respondent  defaulted  in  the  manner 
described  in  the  statute,  the 
Commission  would  be  required  to 
"presume  the  facts  alleged  in  the 
complaint  to  be  true.""  (It  therefore 
would  not  matter  whether  a  violation 
had — or  had  not  been — proven  with 
respect  to  the  participating  respondent 
that  manufactured  the  defauhing 
respondent's  imported  merchandise.)  In 
such  a  case,  the  only  justification  the 
Commission  could  have,  as  a  matter  of 
law,  for  properly  denying  relief  would 
be  the  likely  adverse  impact  on  one  or 
more  of  the  statutory  public  interest 
factors. '" 

The  Commission  did  not  alter 
paragraph  (c)(1)  of  proposed  rule  210.16 
before  adopting  it  as  a  final  rule.  The 
final  rule  thus  does  not  specify  the  p>oint 
at  which  the  Commission  may  issue  a 
limited  remedial  order  directed  to  a 
respondent,  on  the  basis  of  that 
respondent's  failure  to  respond  to  the 
complaint  and  notice  of  investigation  in 
the  manner  required  under  the 
Commission  rules  or  to  otherwise  fail  to 
appear  to  answer  the  complaint  and 
notice  of  investigation. 


•  .Sep  57  FR  at  52837. 


>*W. 

■'Seel9L.S.Cl337tg)(i). 

"Section  337(g)(1)  provides  that  "(Tttia 
Commission  shall  presume  the  facts  alleged  in  the 
complaint  to  be  true  and  shall,  upon  requiist.  iMue 
an  exclusion  from  entry  or  a  cea6e  and  desist  order, 
or  liolh.  limited  to  that  jrespondentl  unles*.  after 
considering  the  effect  of  such  exclusion  or  order 
upon  the  pul)lic  health  and  welfare,  compeTlrive. 
conditions  in  the  Ifnited  Stales  economy,  lh« 
production  of  like  nt  direct fy  cr>mpetitl»e  artlcfes  In 
the  United  Slates,  and  Itnifed  States  cofuumers,  the 
Commission  firKh  thai  inch  excfoston  or  order 
should  not  t>e  >s.<ned.~  |E>hpha3i»  a<MetM  19I>.S.C 
■i3:i7(g|(i). 


Section  210.21 

Prop>osed  rule  210.21  provided  for 
termination  of  investigations  on  the 
basis  of  settlenr>ent  agreements  or 
consent  orders. 

Paragraph  (c}(3f.  Paragraph  (c)(3)  of 
proposed  rule  210.21  recited  the 
requiredcontent  of  a  consent  order 
stipulation.  Before  adopting  paragraph 
(c)(3)  as  a  provision  of  final  rule  210.21, 
the  Commission  revised  paragraph 
(c)f3)fiMB)  by  adding  a  requirement  that 
the  con.sent  order  stipulation  in  an 
intellectual  property-based  investigation 
must  state  that  each  signator}'  to  the 
stipulation  who  was  respondent  in  the 
investii:n:;on  will  not  seek  to  challenge 
the  validity  of  the  intellectual  property 
right(s),  in  any  administrative  or  judicial 
proceeding  to  enforce  the  consent  order. 
The  Commission  nude  this  change  to  be 
consistent  with  its  ruling  in 
Investigation  No.  337-TA-357,  Certain 
Sport  Sandals  and  Components 
Tht-reop^ 

Sections  2ia22  and  210.24 

Proposed  rule  210.22  established 
procedures  for  designating  the 
permanent  relief  and/or  the  temporary 
relief  phase  of  an  investigation  "more 
complicated."  Paragraph  (b)  of  proposed 
rule  210.22  provided  that  the  permanent 
relief  phase  of  an  investigation  could  be 
designated  "more  complicated"  by 
order  of  the  presiding  ALJ  or  the 
Commis.sion. 

Proposed  rule  210.24  established  the 
procedure  for  obtaining  Commission 
review  of  various  interlocutory  orders 
issued  by  an  ALJtincluding  orders 
declaring  the  permanent  relief  phase  of 
an  investigation  "more  comphcatod"). 


■'■'fn  that  investigation,  the  presiding  Al.j  iv.ijed 
iin  ID  gniiiting  a  joint  motion  by  the  cr.mplainant 
and  one  jc«pood«nl  for  terminal  ion  of  the- 
investigation a»  to  thm  respoodect  on  Ih*  Oiksis  of 
a  .<^>(ttemer.t  agncnieal,  conseot  ocder  agreement, 
and  propoHod  coasent  order  Akhough  the  motion 
wa5  granted,  the  ID  expres.sed  conci-m  that  the 
projwMtxi  cnnsent  order  mtgkl  nof  (>re\-cnt  ti:>-» 
respond*.!!  from  cbaUangisg  the  validlly  irf  the 
piiteni  in  coniroveny  inony  future  proce«iii:glo 
enforce  ihe  consent  onkr. 

The  Commission  reviowed  the  tD  and  rr  rrnnded 
it  to  the  ALf  fijr  cfarifiration  of  the  p,irtios'  infuiit 
a)nce.ming  iheir  stipulatioo  of  pfltcnl  vafirlrfy. 
Sptcificiilly.  the  Commissioa  noted  that  it  wvuikd 
not  ap^xowe  the  iisimico  of  a  cor«ent  oider  which 
.permitted  the  possibility  of  a  chAlienge  to  patent 
vali(tiry,  by  a  lespoudenl  whu-  had  signed  the  order, 
in  m  agftncy  or  JB«iici»l  prwcoerfing  orincemirg 
enforcement  of  the  order.  The  (kimmissioa  thus 
in<;tructed  th«  ALJ  to  'advkse  the  parties  Ihat  i(  ihey 
wi.^h  to  terminate  lh«  investigatton  oo  tiie  basis  of 
8 "consent  order,  th«  sSiputa<e«i  findings  in  the 
progiosod  o)iiscB«  «vd«i  ahottld  nuke  clear  l}.a(  Ihe 
.stipnlaiioncoocetniBg  ibc  piUtnt's  v.Jrttiiy  will 
bermne  void  only  if  Ibe  patent  is  ionnd  lo  be 
inv.ilidby  acourt  or  ageocy  in  a  firvai  decisioalh^ 
is  no  longer  subwd  to  appeal  ami  is  umvUtMl  lo 
enfurcenient  of  tha  csarscBt  ordfr."  lEn^ih^b  in  the 
nriginal.  \  |r.(immijj>ion|  Ortier  at  1  (June  13>,  19M)l. 


Paragraph  {a)(2)  of  proposed  rule 
210.24(a)(2)  stated  that  parties  aggrieved 
by  an  AL}'s  order  designating  the 
permanent  relief  phase  of  a  "more 
complicated  "  could  file  an  application 
for  interlocutory  review  by  the 
Commission,  without  first  having  to 
obtain  leave  from  the  ALJ. 

The  ITCTLA  ccmmented  that  the 
aforesaid  proposed  rules  are  beHeficial 
in  light  of  "the  importance  of  timely 
adjudication  in  section  337 
investigations  and  due  to  the  purt;ly 
injunctive  nature  of  relief." 

The  Commission  agrees.  Paragraph  (b) 
of  proposed  rule  210.22  and  parsgiaph 
(a)(2)  of  proposed  rule  210.2Jfa)(2)  have 
been  adopted  as  final  rules  w-ihout  any 
substantive  changes. 

Another  aspect  of  proposed  rule 
210.24  concerning  interlocutory  appeals 
also  drew  comment  from  the  ifdlA. 
Paragraph  (b)(2)  of  that  rule  provided 
that  parties  aggrieved  by  an  ALJ's  order 
granting  or  denying  confidentla) 
treatment  could  file  an  apphcatioo  for 
interlocutory  review  with  the 
Commission  only  if  leave  is  granted  bv 
the  ALJ. 

The  ITCTLA  conmieiited  that 
interlocutory  appeals  of  confidentiality 
orders  could  be  beneficial  in  certain 
circumstances  in  light  of  the  importance 
of  maintaioing  the  confidentiality  of 
information,  and  that  paragraph  (b)(2)  of 
proposed  rule  210.24  strikes  the  proper 
balance  between  the  possible 
importance  of  determinations  rtl^iting  to 
confidetitial  treatment  and  the 
uiiwifcidiness  of  interlocutory  appeals, 
by  rK}uiring  the  AL)  to  grant  leave  to 
appeal  the  order.  The  ITCTLA  also 
expressed  the  hope,  bov%-ewr,  that  such 
leave  would  net  be  given  as  a  mailer  of 
course. 

The  Conmission  agrees  with  the 
ITCTLA  that  the  authority  to  grant  Itjave 
lo  seek  interlocutory  appeals  of  orders 
graiiting  or  denying  confidential 
treatment  under  pamg'^ph  (bK2)  uf  the 
final  rule  should  be  used  jiididousl y. 
Paragraph  fb)(2)  cf  final  rule  21C.24  is 
substantively  the  same  as  the  proposed 
rule. 

Sect  iun  210.25 

Proposed  rule  210.25  addressed  the 
filing  and  adjudication  of  motions  for 
sanr:tions  for  abuse  of  pro»:e5rt.  abuse  of 
discwkery.  failure  to  make  or  coopei^te 
in  discovery,  or  violation  of  an  APO. 
Proposed  rule  2ia25  established  several 
prtx;edures  for  the  adjudication  of  such. 
motiors,  depending  on  when  the 
moticrtfi  was  filed  and  whether  it  was 
addressed  to  the  Commission  or  the 
ALL 

The  ConuQissioQ  drafted  final  rule 
21O.4(b)-(0  to  conform  to  the  December 


1, 1993,  amendments  to  FRCP  11.  The 
text  of  final  rule  210.25  has  been  drafted 
to  be  consistent  with  those  provision.'?  of 
final  rule  210.4.  In  paragraph  (a)  of  final 
rule  210.25,  a  separate  sentence  has 
been  inserted  concerning  the 
appropriate  time  to  file  a  motion  for 
sanctions,  in  view  of  the  prerequisites 
that  will  apply  to  certain  types  of 
motions  (e.g.,  prior  service  of  the  r>otion 
on  the  parties,  or  a  good  faith  attempt 
to  resolve  the  dispute  before  seeking 
action  by  the  ALJ  or  the  Commissi^). 

The  Commission  also  made  two  other 
changes  throughout  final  rule  210.25. 
First,  the  wording  reflects  the  fact  that 
the  Commission  rules  for  part  210  apply 
to  investigations  and  related 
proceedings  and  that  sanctions  may  be 
requested  in  related  proceedings  as  well 
as  in  investigations.  Second,  the  rule 
discusses  referring  a  sarK;:ions  motion  to 
an  ALJ  (instead  of  the  AL{)  because  tho 
identity  of  the  presiding  ALJ  usually  is 
not  known  when  the  Conmussion  order 
making  the  assignment  is  issued. 

The  wording  of  final  rufe  210.25  alMj 
incorporates  suggestions  made  by  the 
ITCTLA.  For  example,  paragraph  (f]  of 
proposed  rule  210.25  pertiuned  to 
motions  that  were  filed  with  the  ALJ, 
and  permitted  him  to  defer  issuing  a 
ruling  on  the  motion  until  90  days  after 
the  issuance  of  an  ED  on  violation  of 
section  337.  The  second  sentence  of  that 
paragraph  reads  as  follows: 

Hi.s  li.e..  the  ALJ's)  ruling  on  iJw  nwtioo  tor 
sanctions  must  C/c  ui  the  torm  ut  a 
rptomi^ieiidod  uetenninaJion  and  sh^di  be 
issued  no  lator  than  30  d^ys  after  issuanae  uf 
the  aforesaid  initial  defnruiiaation  on 
violatiiin  of  sfHtio.t  337or  fermtnafion  of  the 
investigation. 

The  rrCTL.^  Lonmienttd  that  the 
fortjgoiiig  sentence  should  be  revised  to 
read  as  follows: 

If  the  admt.n:stmUw  tow  fudge  defers  ttLs 
adjudication  in  such  a  BHtiuter.  his  lOiJing  uo 
the  motion  for  sanctioos  mu.st  b«  in  ihi'  furm 
of  a  rcconi.Tiended  detirmir^ation  and  >,hrtll 
be  issutrd  rio  J»«er  than  30  days  af>er  his  !D 
on  vioktiin  of  srrtioB  3?7  or  terminatton  uf 
the  invfst.g.itior..  [Emphasis  *lded| 

The  Cr.mrr.ission  has  mjde  that 
ch.}.->„e  in  pa-grsph  ff)  of  the  final  rule 
210  25.  T.'.e  changed  language 
accurately  staics  what  the  Commission 
actually  intended  for  the  proposeil  rule 
to  provfde. 

The  I TCTIA  also  commented  th;it 
allowing  the  AL|  90  days  from  issiiance 
of  the  ID  on  violation  «rf  section  337  to 
issue  on  RD  op  sanctions  "could  be 
problematic  in  that  it  could  leod  lo 
decisions  on  sanctions  issuing 
simultaneously  with  the  Couunks.sii>u's 
decision." 

The  Conunission  notes  first  that  ?«0 
days  is  the  ntaximum  time  that  the  AL) 
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determination. 

The  ITCTLA  commented  that  the 
foregoing  sentence  should  be  revised  to 
read: 

To  aid  the  Commission  in  determining 
whether  to  adopt  a  recommended 
determination,  any  party  may  file  written 
comments  with  the  Commission  fourteen  (14) 
days  after  service  of  the  recommended 
determination. 

The  ITCTLA  explained  that  this 
change  was  necessary  because  the 
wording  of  the  proposed  rule 
improperly  restricted  a  party's  ability  to 
appeal  orders  pertaining  to  sanctions 
otlier  than  costs  or  attorneys  fees.  The 
Commission  agrees  and  has  made  the 
requested  change  in  the  final  rule. 

Subpart  E— Discovery  and  Compulsory 
Process 

Section  210.27 

Proposed  rule  210.27  covered  the 
permissible  methods  and  subject  matter 
of  discovery,  time  constraints  on 
discovery,  and  supplementation  of 
responses  to  discovery  reouests. 

Paragraph  (b).  Paragraph  (b)  of 
proposed  rule  210.27  addressed  the 
permissible  subject  matter  of  discovery. 
It  was  based  on  portions  of  subdivision 
(b)(1)  of  FRCP  26  as  it  read  prior  to 
December  1,1993. 

On  December  1, 1993,  subdivision  (b) 
of  FRCP  26  was  amended  to  provide 
U.S.  district  courts  with  broader 
discretion  to  have  greater  control  of  and 
to  impose  additional  restrictions  on  the 
scope  and  extent  of  discovery.*o  A  new 
paragraph  (5)  was  also  added  to  require 
a  party  to  notify  other  parties  if  it  is 
withholding  materials  otherwise  subject 
to  disclosure  under  FRCP  26  or 
pursuant  to  a  discovery  request  because 
the  party  is  asserting  a  claim  of 
"privilege  or  work  product 
protection."'" 

The  Commission  decided  against 
having  paragraph  (b)  of  final  rule  210.27 
match  amended  subdivision  (b)  of  FRCP 
26.  The  Commission  noted  first  that  it 
is  not  required  by  law  to  follow  FRCP 
26  concerning  the  permissible  scope 
and  limits  of  discovery  (as  it  is  in  the 
case  of  the  Commission  rules  providing 
sanctions  for  abuse  of  process  or 
discovery  in  accordance  with  FRCP  11 
or  37).  The  Commission  also  was  of  the 
opinion  that  incorporating  the  amended 
FRCP  provisions  into  the  Commission 
rule  was  not  necessary  at  this  time, 
since  proposed  rule  210.27  is — and  the 
current  practice  of  the  ALJs  are — largely 
consistent  with  the  provisions  of  those 


amendments.  The  Commission  also 
recognized  that  some  aspects  of  the 
FRCP  amendments  could  be 
problematic  if  applied  in  section  337 
proceed ings."*^  The  Commission  thus 
concluded  that  wholesale  adoption  of 
the  amended  subdivision  (b)  of  FRCP  26 
would  be  ill-advised,  while  partial 
adoption  of  its  provisions  would  be 
likely  to  delay  the  Commission's 
adoption  of  final  rules. 

Tne  Commission  notes,  however,  that 
a  presiding  ALJ  can  issue  his  own 
ground  rules  to  supplement  the  part  210 
discovery  rules,  and  that  such  ground 
rules  may  incorporate  provisions  of 
FRCP  26  or  other  Federal  Rules,  as  the 
ALJ  deems  appropriate. 

In  addition  to  considering  whether  to 
revise  paragraph  (b)  of  proposed  rule 
210.27  to  be  consistent  with  amended 
subdivision  (b)  of  FRCP  26.  the 
Commission  also  considered  whether  to 
revise  paragraph  (b)  in  response  to  a 
comment  by.  the  ITCTLA. 

Paragraph  (b)  of  the  proposed  rule 
stated  that  the  scope  of  discovery  for  the 
temporary  relief  phase  of  an  . 
investigation  would  be  governed  by 
proposed  rule  210.61.  Paragraph  (b)  also 
expressly  allowed  discovery  on  the 
issues  of  remedy  and  bonding  by  the 
respondents  in  connection  with  the 
permanent  relief  phase  of  an 
investigation. 

The  ITCTLA  commented  that  because 
the  public  interest  is  an  issue,  the  final 
rule  should  specifically  provide  for 
discovery  on  the  public  interest  in 
certain  circumstances.  The  ITCTLA 
went  on  to  say  that  to  avoid 
overbreadth,  the  ALJ  should  be  given 
discretion  not  only  to  determine 
whether  such  discovery  should  be 
taken,  but  also  to  limit  the  discovery  in 
whatever  manner  is  appropriate. 

The  Commission  does  not  think  it 
necessary  to  make  the  changes  the 
ITCTLA  advocated.  As  the  preamble  to 
proposed  rule  210.27  explained,  serious 
questions  as  to  whether  the  granting  of 
permanent  relief  would  have  an  adverse' 
impact  on  the  public  interest  arise 
relatively  infrequently.  Moreover,  the 
scope  of  evidence  and  information  that 
conceivably  could  be  categorized  as 
relevant  to  the  public  interest  is 
potentially  so  vast  as  to  make  discovery 
and  findings  by  the  ALJ  concerning  the 
public  interest  impracticable.  For  those 


•"See  146  F.R.D.  at  43&-440  and  638-639. 
<' See  146  F.R.D.  at  639-640. 


«^For  example,  subdivision  (b)(4)(C)  of  amended 
FRCP  26  would  require  the  Commission  to 
reimburse  ihe  private  parties"  experts  for  deposition 
testimooy  and  other  discovery  requested  by  OUII. 
The  Commission  also  noted  that  subdivision  (b)(3) 
of  amended  FRCP  26  provides  that  non-parties  may 
obtain  transcripts  of  their  testimony,  but  does  not 
indicate  who  would  bear  the  costs  of  those 
additional  transcripts  (which  usually  cost  about 
$800  per  day  oflestimony). 


reasons,  paragraph  (b)  of  propo.'wd  rul« 
210JI7  did  Dot  require  ALM  to  allow 
discovery,  to  take  evidence,  or  to  make 
findir^  or  recommendations  to  the 
Conimissicn  concerning  the  pubh'c 
interest  in  connection  with  the  grant  or 
denial  of  permanent  rehef.  The 
Commission  notes,  however,  that  h  has 
the  option  to  order  an  ALJ  to  take 
evidence  and  nrvake  findings  on  the 
public  interest  in  appropriate  ca.ses.  «' 

Paragraph  (b)  of  final  rule  210.27  does 
not  differ  substantively  from  .the 
corresponding  paragraph  of  the 
proposed  rule.  The  final  rules  maintain 
the  practice  employed  under  the  interim 
rules— i.e.,  of  generally  prohibiting  the 
ALJ  from  addressing  the  public  interest, 
in  the  absence  of  an  express  order  from 
the  Commission  directing  the  ALJ  to 
order  discovery  on  the  public  interest  in 
a  particular  investigation.  See  fina^  rule 
210.50(>jKi>. 

Paragniph  (r).  Paragraph  (c)  of 
proposed  rule  210.27  pertained  to  the 
supplementation  of  a  response  to  a 
discovery  request,  and  corresponded  to 
subdivision  (e)  of  FRCP  26  as  it  read 
prior  to  December  1,  1993. 

On  December  1,  1993.  subdivision  (e) 
orpRCP  26  was  amended  to  provide 
that  the  duty  to  supplement  applies  to 
disclosures  retiuired  by  the  amended 
subdivision  fa)  of  FRCP  26.  The 
amended  subdivision  (o)  also  clarifies 
that  the  obhgation  to  supplement  formal 
discovery  requests  applies  to 
interrogatories,  requests  for  production, 
and  requests  for  admissions,  but  not 
generally  to  deposition  testimony.-*' 

Because  the  Commission  did  not  draft 
paragraph  (aj  of  final  rule  210.27  to 
incorporate  the  amended  subdivision  (a) 
of  FRCP  26  concerning  marvdatory 
disclosures,  the  Commission  also  did 
not  draft  paragraph  (c}  of  final  rule 
210.27  to  cover  such  disclosures. 

The  rrCTLA  commented  that 
paragraph  (c)  of  final  rule  210.27  should 
be  drafted  to  broaden  the  duty  to 
supplement  discovery  responses.  The 
ITCTLA  explained  Ihiat — 

On  a  fast  tr^icic,  as  parties  develop  their 
cases  and  muster  tlieir  evidence,  it  is  likely 
tliot  relevant  material  is  later  discovered 
which  was  within  an  earlier  discovery  • 
request  but  no*  found  previously  despite  a 
diligent  smrch.  Thus,  the  duty  to  supplement 
should  b»  imposed  on  the  party  inpossession 
of  the  ictbrriMtioo.  At  a  minimum,  the  rute 
should  requix*  parties  to  supplement  their 
responses  prior  to  hu&ring.  without 
exception. 


*See  19  CFR  201.4CbJ  (1993)  rugarthng  waiver  o« 
Commi^on  rules  and  final  nil«»  ?10.50(b) 
concerning  the  ALf's  ability  to  take  evidPTi«r.  hear 
argument,  and  make  fiodings  concermng  th«  p«b<k 
Interest. 

"  Sec  1 40  FJiA  «l  442-^3  Md  641. 


The  Commission  decided  that 
paragraph  (c)  of  final  rule  210.27  should 
match  subdivision  (e)  of  FRCP  26  by 
clarifying  that  the  obligation  to 
supplement  formal  discovery  requests 
applies  to  interrogatories,  requests  for 
production,  and  requests  for 
admissions,  but  not  generally  to 
deposition  testimony.  Paragraph  (c)(1) 
of  final  rute  210.27  specifically  provides 
that  a  party  who  has  responded  to  a 
request  for  discovery  with  a  response  is 
under  a  duty  to  supplement  or  correct 
the  response  to  inchide  information 
thereafter  acquired  if  ordered  by  the  ALJ 
or  in  Ihe  circumstances  outlined  in  the 
rule.  The  presiding  ALJ  can  therefore 
issue  ground  mles  to  either  supplement 
or  replace  the  requirements  set  forth  in 
the  rule. 

Paragraph  (dl  Paragraph  (d)  of 
proposed  rule  210.27  was  baspd  on 
subdivi.sion  (g)  of  FRCP  26  as  it  read 
prior  to  December  1.  1993.  Paragraph  (d) 
thus  imposed  signature  and  certification 
requirements  for  discovery  requests, 
responses,  and  objections.  Those 
requirements  were  similar  to  the 
signature  ar^d  certification  requirements 
imposed  by  FRCP  11  as  it  read  prior  to 
December  1, 1993,  and  in  paragraph  (b) 
of  proposed  Commission  rufe  210  4. 
Paragraph  (d)  of  proposed  rale  21027 
also  provided  for  cost  and  fee  sanctions 
like  those  authorized  in  FRCP  37  prior 
to  December  1,  1993.  and  in  paragraph 
(r.)  of  proposed  Commission  rule  210.33. 

As  the  'i?.22  preamble  to  proposed 
rule  210.27  explained,  FT?CP26  was  not 
cited  In  section  337(h)  as  one  of  the 
Federal  Riilus  Lhat  the  Commission  is  to 
use  as  a  standard  for  imposing  cost  and 
fee  sanctions  in  section  337 
investigations.  Section  337(h)  does  state, 
hovtfever.  that  the  Comjmission  miy  by 
rule  prescribe  sanctions  for  abuse  of 
di.>rovery  to  the  extent  authorized  by 
FRCP  37,«  and  FRCP  26  is  derived  from 
FRCP  37.  The  Commission  decided  that 
it  was  appropriate  for  the  proposed 
rules  to  include  a  provision  based  on 
paragraph  (g>  of  FRCP  26.  as  the 
Commission  has  the  authority  to  adopt 
any  rules  it  deems  necessary  to  carry  out 
its  functions  and  duties,*^  and  the  ALJs 
had  advised  the  Commission  that  there 
was  a  need  for  a  Commission  rule  based 
on  paragraph  (g)  of  FRCP  26. 

On  December  1, 1993,  subdivision  (g) 
of  FRCP  2C  was  amended  to  make  the 
signature,  certification,  and  sanction 
provisions  applicable  to  disclosures 
required  by  subdivision  (a)  as  amended. 
The  sanction  provisions  were  also 


amended  to  be  consistent  with 
provisions  of  FRCP  37.'»* 

Since  the  Coram  is&ian  did  not  draft 
paragraph  (a)  of  final  rule  210.27  to 
cover  disclosures,  the  Commission  also 
did  not  draft  paragraph  (d)  of  that  rule 
to  make  the  signature,  certification,  and 
sanction  provisions  applicable  to 
disclosures.  The  changes  that  the 
Commission  did  make  in  paragraph  (d) 
of  the  proposed  rute  before  adopting  it 
as  a  final  rule  are  described  below. 

First,  the  Commission  revised  the 
wording  of  the  certification  lequirenvenl 
in  paragraph  (d)  to  correspond  more 
closely  to  the  wording  and  substanra  of 
subdivision  (g)  ef  FRCP  2S.  as  araended. 
For  example,  the  certification  provision 
was  revised  so  that  it  no  knger  states 
that  the  signature  of  the  attorney  or 
party  constitutes  a  certification  th,at  the 
signer  has  read  the  request,  respon.w,  or 
objection. 

The  Commission  also  changed  the 
cross-references  in  paragraph  (d).  The 
revised  paragraph  (d)  provides  that  a 
discovery  response,  request,  or  objection 
must  be  consistent  with  rule  2ia5  and 
other  relevant  rules.  The  revised 
paragraph  does  not  refer  to  Coosraission 
rule  201.8.^' The  Commission  also 
revised  paragraph  (d)  to  omit  a  refercni* 
to  "§  210.4. "■«  The  Coromission  added 
a  new  paragraph  (dXl),  however, 
containing  provisions  like  those  in 
paragraph  (a)  of  proposed  rute  210.4.*' 

The  sanction  provisions  of  paragraph 
(d)  were  modified  as  well.  Among  othar 
things,  paragraph  (d)  was  revised  to 
indicate  that  a  violation  occurs  and  a 
sanction  may  be  imposed  when  a 
request,  response,  or  objection  is 
certified  \vithout  subsiantial 
justification,  which  is  the  standard  us^d 
in  subdivision  (g)  of  FRCP  26  as 
amended.  The  sanction  provisions  also 
do  not  include  a  referei>c8  to  "proposed 


«  19  tJ.S.C  5  1337(h). 
*'SeeJ9U.S,C§1535. 


**Sce  146  FRD.  at  H+^-M^aod  at  M4.  Tl>c 
Commit'ee  !Moles  also  poiTj  out  that  mc?  1 1.  as_ 
amended,  does  not  ipply  lo  such  violalionn.  W  at 
C44. 

«  Rule  201.8  (19  CFR  2CM.U)  imposes 
requi.'-emerxs  for  the  filing  of  doomienU.  Rtatporwes 
to  discovery  rQ((u«sti  tra  tnn  norrBalfj  Cfcjd  with 
the  ALJ  or  the  Commi*aion. 

•*The  signature,  tertificafion,  and  sanctloa 
provisions  of  rule  210.4  aiT  bawd  on  FRCP  tl.  and 
FRCP  1 1  as  ameiHW  no  longw  applies  to 
disriosuras  and  discovery  reqitestv  reapoaae*. 
objections,  or  motions  covered  by  FRCP  26. 

"  Paragrapb  (a)  of  propo«hl  ruie  2ia4  was  not 
based  on  FRCP  it,  and  simply  stated  that  the  (ruot 
page  of  every  viriftcn  sutnnissian  muit  cooUia  a 
caption  setting  forth  the  aante  of  the  Commi^sJcn, 
the  title  of  the  lavestrgation  or  related  pct>c«*ding. 
and  the  docket  number  or  tnvesti^tieB  a«rr.ber.  if 
any,  assigned  ro  th«  tnve»r>ga(ton  or  reialvd 
proceeding. 
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parties."'*  Fin  jlly,  the  revised 
paragraph  (d)  s  Iso  omits  a  reference  to 
the  possible  iir  position  of  a  fine  as  a 
sanction  for  vii  >lation  of  the  certification 
requirement.*' 

Section  210.30 

Proposed  ru'  e  210.30  concerned 
requests  for  th(  production  of 
documents  anc  things  and  entry  upon 
land. 

Paragraph  (t ).  Paragraph  (b)  of 
proposed  rule  210.30  outlined  the 
procedure  for  i  naking,  serving,  and 
responding  to  ■equests  for  the 
production  of  documents  and  things 
and  entry  upoi  i  land.  Paragraph  (b)  also 
provided  that  1  he  presiding  ALJ  would 
determine  the  deadline  for  responding. 

The  ITCTLA  commented  that  instead 
of  leaving  the  lesponse  time  to  the 
discretion  of  tlie  ALJ,  there  should  be  a 
minimum  response  period  provided  in 
the  rule,  whici  i  the  ALJ  has  the 
authority  to  ejitend,  but  not  diminish. 

The  Commi!  sion  notes  that  the 
proposed  disci  )very  rules  contained  no 
prescribed  dea  dlines  because  the 
Commission  h  id  deferred  to  Chief  ALJ 
Saxon's  view  t  lat  discovery  deadlines 
in  each  invest!  gation  should  be 
established  by  the  presiding  ALJ  and  not 
by  Commissio  i  rule.  The  ITCTLA  did 
not  offer  any  ji  istification  for  the 
Commission  t(t  insert  a  deadline  in 
paragraph  (b)  >f  the  final  rule.  The 
Commission  t  lus  has  not  made  the 
change  that  th  i  ITCTLA  requested; 
paragraph  (b)  )f  final  rule  210.30  does 
not  differ  substantively  from  the 
correspondinf  paragraph  of  the 
proposed  rule 

Section  210.3: 

Proposed  ri!  le  210.32  governed  the 
issuance  of  su  jpoenas. 

Paragraph  ( ;}.  Paragraph  (e)  of 
proposed  rule  210.32  was  the  same  as 
the  correspon  ling  paragraph  of  interim 
rule  210.35  ar  d  d.-cussed  ex  parte 
rulings  on  apj  ligations  for  subpoenas. 
Paragraph  (e)  jrovided  that  applications 
for  the  issuam  ;e  of  the  subpoenas  can  be 
made  ex  parte ,  and,  if  so  made,  such 
applications  and  rulings  thereon  must 
remain  ex  par  e  unless  otherwise 
ordered  bv  fh    ALJ. 

The  irCTL;  i  commented  that  it  is  not 
clear  whethor  the  ex  parte  applications 
are  discoveral  lo  by  any  party  or  person 
who  wishes  t(  try  to  quash  the 
subpoena.  Th  )  ITCTLA  believes  that 


*  Propcsed  par 
discovery.  The  i 
proposed  nile  w 

"Unlike  (he  a 
paragraph  (g)  of 
imposilion  of  mo 
or  altomev's  fees, 


ies  Cj  not  usually  parlicipale  in 
laiion  of  that  reference  in  the 
an  error. 

jnded  FRCP  11.  the  amended 
ifiCP  26  does  not  provide  for  the 
elijry  penalties  other  than  costs 


final  rule  210.32  should  expressly 
provide  that  such  applications  are 
discoverable  by  any  party  or  person 
seeking  to  quash  the  subpoena  if  it  is 
actually  issued. 

The  Commission  did  not  modify 
paragraph  (e)  in  the  manner  the  ITCTLA 
advocated.  The  Commission  intends  for 
paragraph  (e)  of  final  rule  210.32  to 
correspond  to  the  FRCP  34  on  the 
issuance  of  subpoenas.  FRCP  34  does 
not  contain  a  provision  of  the  sort  that 
the  rrCTLA  has  requested.  The  issues  of 
whether  and  when  applications  for 
subpoenas  are  discoverable  by  parties 
and  subpoenaed  persons  accordingly 
will  be  left  to  the  discretion  of  the 
presiding  ALJ. 

Section  210.33 

Proposed  rule  210.33  was  based  on 
FRCP  37  as  it  read  prior  to  December  1, 
1993.  which  provided  sanctions  for 
failure  to  make  or  cooperate  in 
discovery. 

Paragraph  (a).  Paragraph  (a)  of 
proposed  rule  210.33  pertained  to  the 
filing  of  motions  for  orders  compelling 
discovery.  Paragraph  (a)  was  based  on 
the  first  sentence  in  subdivision  (a)  of 
FRCP  37,  as  it  read  prior  to  December 
1,  1993. 

On  December  1, 1993,  subdivision  (a) 
of  FRCP  37  was  amended  to  be 
consistent  with  amended  subdivision  (a) 
of  FRCP  26  (which  requires  disclosures 
of  certain  matters  without  a  discovery 
request).  It  was  also  amended  to  provide 
that— 

•  a  party  dissatisfled  with  the  disclosures 
made  by  an  opposing  piarty  may  move  for  an 
order  to  compel  disclosure; 

•  litigants  must  seek  to  resolve  discovery 
disputes  by  informal  means  before  filing  a 
motion  with  the  court; 

•  evasive  or  incomplete  disclosures  and 
responses  to  interrogatories  and  production 
requests  will  be  treated  as  failures  to  disclose 
or  respond;  and 

•  monetary  sanctions  can  be  imposed  if 
the  disclosure  or  requested  discovery  is 
provided  after  the  motion  to  compel  is  filed 
with  the  court  but  before  a  hearing  is  held 
on  the  motion  (except  that  a  party  may  not 
be  awarded  its  expenses  for  filing  a  motion 
that  could  have  been  avoided  by  conferring 
with  opposing  counsel).*" 

The  Commission  decided  against 
incorporating  provisions  of  subdivision 
(b)  of  amended  FRCP  37  into  paragraph 
(a)  of  final  rule  210.33  at  this  time. 
Paragraph  (a)  of  final  rule  210.33  is 
therefore  the  same  as  paragraph  (a)  of 
the  proposed  rule. 

The  Commission  notes,  however,  that 
a  presiding  ALJ  can  issue  his  or  her  own 
ground  rules  to  supplement  ths  part  210 
discovery  rules  (and  hence  those  ground 


rules  may  require  that  a  movant  must 
certify  that  there  have  been  good  faith 
efforts  to  resolve  a  discovery  dispute  by    - 
informal  means  prior  to  the  filing  of  a 
motion  to  compel  discovery).  A 
presiding  ALJ's  ground  rules  also  can 
provide  that  an  evasive  or  incomplete 
disclosure,  answer,  or  response  will  be 
treated  as  a  failure  to  respond  as 
provided  in  amended  FRCP  37(a)(3). 

Paragraph  (b).  Section  337(h)  gives 
the  Commission  express  authorization 
to  impose  sanctions  for  "abuse  of 
discovery"  to  the  extent  provided  in 
FRCP  37. "  Paragraph  (b)  of  proposed 
rule  210.33  addressed  non-monetary 
sanctions  for  failure  to  make  or 
cooperate  in  discovery.  Paragraph  (b) 
was  based  on  the  non-monetary 
sanction  provisions  of  FRCP  37(b)  (as 
well  as  paragraph  (b)  of  interim  rule 
210.36,  which  listed  various  kinds  of 
sanctions  that  may  be  imposed  if  a  party 
fails  to  comply  with  a  discovery  order). 

The  Federal  Rule  upon  which 
paragraph  (b)  of  proposed  rule  210.33 
was  based — subdivision  (b)  of  FRCP 
37 — was  not  amended  on  December  1, 
1993.  The  Commission  therefore  "did  not 
consider  making  changes  in  paragraph 
(b)  before  adopting  it  as  part  of  final  rule 
210.33. 

Paragraph  (cj.  Paragraph  (c)  of 
proposed  rule  210.33  discussed 
monetary  sanctions  for  failure  to  make 
or  cooperate  in  discovery.  It  was  based 
in  part  on  subdivision  (b)(2)  of  FRCP  37, 
which  was  not  amended  on  December  1, 
1993. 

Subdivisions  (c),  (d),  and  (g)  of 
amended  FRCP  37  are  also  relevant  to 
the  question  of  monetary  sanctions  for  . 
failure  to  make  or  cooperate  in 
discovery  in  section  337  investigations. 
Subdivision  (c)  authorizes  cost  and  fee 
sanctions  for  failure  to  make  the 
disclosures  required  by  subdivision  (a) 
of  FRCP  26,  as  amended.  Subdivision  (c) 
also  provides  sanctions  for  false  or 
misleading  disclosures  and  refusals  to 
admit."  Subdivision  (d)  authorizes  cost 
and  fee  sanctions  for  a  party's  failure  to 
attend  its  own  deposition  or  to  serve 
answers  to  interrogatories  or  responses 
to  requests  for  inspection.  (Subdivision 
(d)  also  provides  tiiat  when  a  party  fails 
to  file  any  response  to  interrogatories  or 
a  FRCP  34  request,  the  discovering  party 
is  required  to  try  informally  to  obtain 
such  responses  before  filing  a  motion  for 
sanctions.) "  Subdivision  (g)  authorizes 
cost  and  fee  sanctions  if  a  party  or  a 
party's  aUomey  fails  to  participate  in 
good  faith  in  the  development  and 
submission  of  a  proposed  discovery 
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plan  as  required  by  amended 
-subdivision  (0  of  FRCP  26.5-* 

The  Commission  has  decided  not  to 
incorporate  the  provisions  of 
subdivisions  (a),  (c),  (d),  and  (g)  of 
amended  FRCP  37  into  its  final  rules  at 
this  time.  The  only  monetary  sanctions 
available  under  paragraph  (c)  of  final 
rule  210.33  will  be  those  based  on 
subdivision  (b)(2)  of  amended  FRCP  37 
for  failure  to  comply  with  an  order  to 
provide  or  permit  discovery. 

The  Commission  made  several 
substantive  revisions  to  paragraph  (c), 
however.  First,  paragraph  (c)(1)  was 
revised  by  changing  the  citation  to 
"Rule  37  of  the  Federal  Rules  of  Civil 
Procedure"  to  "Rule  37(b)(2)  of  the 
Federal  Rules  of  Civil  Procedure."  In 
addition,  the  language  of  paragraph 
(c)(1)  was  altered  to  conform  more 
closely  to  that  of  subdivision  (bM2)  of 
amended  FRCP  37.  The  Commission 
added  language  indicating  that 
monetary  sanctions  may  not  be  awarded 
if  the  ALJ  or  the  Commission  -finds  that 
the  uncooperative  party's  failure  to 
comply  with  the  order  to  provide  or 
permit  discovery  was  substantially 
justified  or  that  other  circumstances 
make  an  award  of  expenses  unjust. 
.    The  Commission  also  deleted  the 
references  in  paragraph  (c)(1)  to  the 
imposition  ofan  "appropriate  monetary 
sanction"  and  the  possibility  of  a  fine 
being  imposed  in  lieu  of  or  in  addition 
to  cost  and  attorneys'  fee  sanctions. 
Unlike  the  sanction  provisions  of 
amended  FRCP  1 1 ,  the  sanction 
provisions  of  amended  FRCP  37  do  not 
provide  for  monetary  sanctions  of  any 
kind  other  than  the  payment  of  another 
party's  costs  and  attorneys'  fees. 

The  Commission  also  made  some 
minor  editorial  changes  in  paragraph 
(c)(2)  before  adopting  it  as  part  of  final 
ru!e  210.33. 

Subpart  F— Prehearing  Conferences 
and  Hearings 

Section  210.35 

Paragraph  (dj.  Paragraph  (d)  of 
proposed  rule  210. .35  discussed 
prehearing  orders,  and  stated  that  the 
ALJ's  order  shall  control  the  subsequent 
course  of  the  hearing,  unless  the  ALJ 
modifies  the  order. 

The  ITCTLA  commented  that  this 
provision  gives  the  presiding  ALJ  wide 
latitude  to  modify  his  prehearing  order. 
The  ITCTLA  believes,  however,  that 
while  ALJs  should  have  broad  powers  to 
modify  pretrial  orders,  some  sort  of 
limit  should  be  imposed.  The  ITCTLA 
accordingly  requested  that  the  last 
.sentence  of  final  rule  210.d5  be  drafted 


'"Sec  146  F.R.D.  at  473  and  692.- 


to  State  that  the  ALJ  can  modify  his 
pretrial  order  for  "good  cause."  The 
ITCTLA  noted  that  "good  cause"  is  the 
standard  that  Federal  judges  must  apply 
in  modifying  scheduling  orders  under 
FRCP  16(b). 

The  Commission  does  not  see  a  need 
for  the  change  the  ITCTLA  has 
advocated.  The  Commission  assumes 
that  the  ALJs  will  not  abuse  thoir  power 
to  modify  a  pretrial  order  and  will  only 
make  modifications  when  good  cause 
exists  for  the  change.  That  being  the 
case,  revising  the  last  sentence  to  add 
the  "good  cause"  proviso  would  seem  to 
be  unnecessary. 

Section  210.36 

Paragraph  (d).  Paragraph  (d)  of 
proposed  rule  210.36  described  the 
rights  of  the  parties  at  evidentiary 
hearings.  It  stated,  among  other  things, 
that  every  party  will  have  the  right  of 
adequate  notice,  cross-examination, 
presentation  of  evidence,  objection, 
motion,  argument,  and  all  other  rights 
essential  to  a  fair  hearing. 

The  ITCTLA  commented  that  the 
reference  to  "all  other  rights  essential  to 
a  fair  hearing"  js  vague  and 
unnecessary,  and  should  be  omitted 
from  the  final  rule.  The  Commission 
does  not  agree  and  has  retained  that 
phrase  in  paragraph  (d)  of  final  rule 
210.36. 

Section  210.37 

Paragraph  (b).  Paragraph  (b)  of 
proposed  rule  210.37  discus.sed  the 
admissibility  of  evidence.  It  stated.,in 
pertinent  part,  that  immaterial  or    B 
irrelevant  parts  ofan  admissible     ' 
document  will  be  segregated  and 
excluded  as  far  as  practicable.  The 
ITCTLA  commented  that  in  the  final 
rule,  this  sentence  should  be  written  in 
the  disjunctive,  not  in  the  conjunctive — 
.i.e.,  the  word  "or"  should  be  used  in 
place  of  the  word  "and."  The 
Commission  believes  that  change  is 
appropriate  and  has  made  it  in  the  final 
rule. 

Paragraph  (e).  Paragraph  (e)  of 
proposed  rule  210.37  discussed 
objections  to  evidence,  and  stated  that 
objections  to  evidence  shall  be  made  in 
timely  fashion  and  shall  briefly  .«:tate  the 
grounds  relied  upon. 

The  ITCTLA  commented  that  the 
word  "timely"  is  too  vague  and,  for  that 
reason,  the  final  rule  should  state  that 
objections  must  be  made  when  the 
evidence  is  offered. 

The  Commission  intends  for  the 
presiding  ALJ  in  each  case  to  decide  at 
what  point  objections  to  evidence 
should  be  made.  The  Commission 
therefore  has  not  drafted  paragraph  (u) 


of  final  rule  210.37  to  include  the 
provision  that  the  ITCTLA  requested. 
Section  210.38 

Proposed  rule  210.38  governed  the 
reporting  and  transcription,  correction, 
and  certification  of  the  administrative 
record  of  a  section  337  investigation  or 
related  proceeding. 

Paragraph  (a).  Paragraph  (a)  of  the 
proposed  rule  identified  the  kinds  of 
documents  and  materials  that  constitute 
such  a  record.  Unlike  paragraph  (a)  of 
the  proposed  rule,  paragraph  (a)  of  the 
final  rule  codifies  longstanding 
Commission  practice  by  indicating  that 
all  briefs  and  written  statements  are  part 
of  the  record. 

Subpart  G— Determinations  and 
Actions  Taken 

Section  210.42 

Proposed  rule  210.42  was  the  general 
rule  concerning  IDs. 

Paragraph  (a).  Paragraph  (a)  of 
proposed  rule  210.42  governed  the 
issuance  ofan  ID  on  "permanent  relief." 
i.e.,  violation  of  section  337.  The 
headings  of  the  final  rule  differ  from 
those  in  the  proposed  rule  in  the 
following  manner: 

1.  The  heading  of  paragraph  (a)(l)(i) 
has  been  changed  from  'On  issues 
concerning  permanent  relief  to  "On 
Issues  concerning  violation  of  section 
337. "This  change  was  made  because 
IDs  issued  pursuant  to  this  paragraph 
pertain  solely  to  violation  of  section  337 
of  the  Tariff  Act  and  do  not  address  the 
issue  of  permanent  relief. 

2.  Paragraph  (a){l)(ii)  has  been  given 
the  heading  "Recommended 
determination  on  issues  concerning 
permanent  relief  and  bonding."  as  this 
paragraph  requires  the  ALJ  to  issue, 
within  14  days  after  issuam*  of  the 
violation  ID,  an  RD  on  the  issues  of 
remedy  and  bonding  bv  respondents. 

The  ITCTLA  commented  that  apart 
from  not  detracting  from  the  time 
allotted  to  the  AL]  to  adjudicate  the 
question  of  a  .section  337  violation,  there 
does  not  seem  to  be  any  justification  for 
treating  an  ALJ's  remedy  and  bonding 
decision  differently  from  his  decision 
on  violation.  The  ITCTLA  slso  believts 
that  the  only  advantage  to  having  the 
ALJ  issue  his  remedy  and  bonding 
decision  separately  from  the  decision  on 
violation  is  that  the  public  gets  an 
opportunity  to  comment  on  the  remedy 
and  bonding  issues.  The  ITCTLA 
maintains,  however,  that  such  comment 
would  be  possible  without  utilizing  the 
RD  mechanism. 

The  ITCTLA  accordinglv  suggested  that- 
1.  final  rule  210.42(a)(l}(ii)  should  rt-quire 
the  ALJ  to  issue  an  ID  on  pennanent  relief 
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issuance  of  the  ID.  and  not  the  date-of 
service,  to  be  consistent  with  proposed 
rules  210.43  ("Petitions  for  Review  of 
[IDs]  on  Matters  Other  Than  Temporary' 
or  Permaitent  Relief)  and  210.46 
["Petitions  for  and  Sua  Sponte  Re\-iew 
of  (IDs]  on  Permanent  or  Temporary 
Relief  1. 

The  Commission  notes  that 
consistency  in  rules  dealing  with 
similar  or  related  subject  matter 
generally  is  desirable.  In  this  case, 
however,  the  Commission  does  not 
think  it  necessary  or  desirable  to  revise 
the  manner  of  measuring  the  effective 
date  of  an  ID  on  declassification  of 
confidential  information.  Calculating  a 
prescribed  period  from  the  date  of 
issuance  of  an  ID  (instead  of  the  date  of 
service)  usually  shortens  the  actual 
period.  Expedited  procedures  are 
necessary,  however,  for  IDs  that  must  be 
processed  before  a  statutory  or 
regulatory  dt.^idline.  Such  urgency  does 
not  exist  with  respect  to  processing  an 
ID  concerning  declassification  of 
confidential  information. 

Paragraph  (h)(2)  of  proposed  rule 
210.42  concerning  IDs  on  permanent 
relief  (i.e.,  violation  of  section  337)  did 
not  give  an  effective  date  for  such  IDs 
because  they  were  to  be  processed  in 
accordance  with  paragraph  (a)  of 
proposed  rule  210.46,  instead  of  being 
processed  by  the  customary  bifurcated 
process.  Instead,  paragraph  (h)(2) 
simply  stated  that  IDs  on  violation  of 
section  337  would  be  processed  in 
accordance  with  proposed  rule  210.46. 

Since  the  Commission  has  not 
adopted  the  procedure  set  forth  in  that 
proposed  rule,  paragraph  (h)(2)  of  final 
rule  210.42  has  been  drafted  to  stale  that 
IDs  on  violation  of  section  337  have  a 
45-day  effective  date,  unless  the 
Commission  orders  otherwise  or 
changes  the  deadline  for  determining 
whether  to  order  a  review.  Paragraph 
(h)(2)  also  retains  the  provision  from  the 
corresponding  paragraph  of  the 
proposed  rale  indicating  that  the 
findings  and  recommendations  made  by 
the  ALJ  in  the  RD  on  remedy  and 
bonding  by  the  respondents  will  be 
considered  by  the  Commission  in 
reaching  determinations  on  those  issues. 

Section  210.43 

Paragraph  (b).  Paragraph  (b)  of 
proposed  rule  210.43  articulated  (1)  the 
standard  for  review  and  the  grounds 
that  must  be  asserted  in  a  petition  for 
review  as  justification  for  seeking 
review  of  specific  issues,  and  (2)  the 
consequraice  of  a  party's  failure  to 
petition  for  review  of  an  issue  decided 
adversely  to  the  party.  Like  interim  rule 
210.54(b).  upon  which  it  was  based, 
proposed  rule  210.43(b)  also  stated  that 


any  issue  not  raised  in  the  petition  for 
review  will  be  deemed  to  have  been  . 
abandoned  by  the  party  and  may  be 
disregarded  by  the  Commission  in 
reviewing  the  ID. 

In  the  preamble  to  paragraph  (b)  of 
proposed  rule  210.43,  the  Commission 
noted  that  the  Federal  Circuit  has 
construed  paragraph  (a)(2)  of  interim 
rule  210.54  to  mean  that  parties  who 
petition  the  Commission  for  review 
waive  their  right  to  raise  additional  or 
different  issues  in  a  subsequent  appeal 
to  the  Federal  Circuit,  while  parties  who 
do  not  file  petitions  for  review  may  raise 
all  issues  on  appeal. ^^  The  Commission 
went  on  to  say  that  while  interim  rule 
210.54(a)(2)  and  proposed  rule  210.43(b) 
permit  the  parties  to  elect  to  bypass 
Commission  review,  and  rnay  thereby 
reduce  the  effectiveness  of  the 
Commission's  review  procedures,  some 
persons  may  feel  that  the  interl'lrule 
and  proposed  rule  210.43(b)  eiT  ^lively 
discourage  the  filing  of  petitions  for 
review.*^ 

For  those  reasons,  the  Commission    • 
specifically  requested  public  comment 
on  whether  if  should  adopt  an 
Alternative  provision  to  that  in 
proposed  rule  210.43(b)  stating  that:  (1) 
A  party  is  required  to  file  a  petition  for 
review  of  an  ID  in  which  issues  had 
been  decided  adversely  to  that  party,  in 
order  to  preserve  the  party's  right  to 
judicial  review  of  any  final  Commission 
deterrtiination  based  on  some  or  all  of 
the  same  grounds  as  the  ID;  and  (2)  a 
party's  failure  to  file  a  petition  for 
review  would  be  deemed  to  be 
abandonment  of  all  issues  decided 
adversely  to  that  partv  in  the  TD.^^ 

The  ITCTLA  commented  that  it  does 
not  favor  the  proposed  rule  as  written — 
or  the  alternative  provision  discussed  in 
the  prearable.'The  ITCTLA  explained 
that— 

Tlie  ITCTLA  feels  that  the  problem  with 
the  present  arrangement  is  that  it  encourages 
overly  comprehensive  petitions,  not  that  it 
discourages  a  party  from  filing  at  all.  The 
ITCTLA  doubts  whether  the  decision  to  file 
a  petition  for  review  is  influenced 
significantly  by  the  fact  that,  to  avoid  any 
waiver,  a  party  must  petition  ka  review  of 
every  Lssue  lost  before  the  .^LJ.  Parties  that 
do  not  seek  review  most  likely  have  other 


"•  See  Warner  Brothers.  Inc.  v.  U.S.  InKmcAional 
Trade  CommissJon.  787  F.2d  562.  564  (Fed.  Or. 
1986).  (The  Federal  Circuit  rejected  the 
Commission's  argument  that  parlies  waive  The  right 
to  challenge  Canunis«ioa  determinatioos  by  failing 
to  potition  for  review  of  adveniely  decided  IDs.)  See 
also  Allied  Corporation  v.  U.S.  International  Trade 
Commission.  850  F.2d  1573. 1580  (Fed.  Cir.  1988). 
cert,  denied.  109  S.D.  791  (19«9)  CAlliod 
al>andoned  review  of  tbe  claim  construction  ia  the 
AU's  19M  ID  by  failing  to  raise  the  issve  in  its 
petition  for  review  of  that  ID"). 

"  57  FR  at  52846. 


motiyations  (e.g.,  lack  of  interest  in  review  of 
the  issues  lost,  insufficient  funds,  etc.) 

Thus  the  only  effect  of  the  Commission's 
suggested  alternative  to  the  Proposed  Rules 
would  be  to  force  parlies  which  did  not  want 
tij  file  a  petition  for  review  to  do  so  or  else    ■ 
waive  their  right  to  appeal  to  the  Federal 
Circuit.  It  would  not  discourage  overly 
comprehensive  petitions,  but  instead  would 
ensure  that  all  petitions  were  indeed  overly 
comprehensive. 

The  ITCTLA  suggested  a  second 
alternative — namely,  elimination  of  the 
provision  that  issues  not  raised  in  a 
petition  for  review  are  waived.  The 
ITCTLA  beheves  that  if  the  final  rule 
were. written  in  that  manner,  only 
legitimate  issues  would  be  raised  in 
petitions  for  review.  The  ITCTLA  also  is 
of  the  opinion  that  such  a  rule  would 
not  deprive  parties  of  fair  notice  of  what 
might  be  raised  on  appeal,  since  the 
present  arrangement  in  which  parties 
routinely  file  "kitchen  sink"  petitions 
does  not  provide  such  notice  anywav. 

The  Commission  has  not  drafted 
paragraph  (b)  of  final  rule  210.43  in  the 
manner  that  the  ITCTLA  advocated. 

Section  337  investigations  are 
conducted — and  determinations  from 
such  investigations  are  appealable — in 
accordance  with  the  APA.^b  The 
Supreme  Court  has  held  that  Federal 
courts  do  not  have  the  authority  to 
require  a  plaintiff  to  exhaust 
administrative  remedies  before  seeking 
judicial  review  under  (he  APA  when 
neither  the  relevant  statute  nor  agency 
rules  specifically  mandate  exhaustion  as 
a  prerequisite  to  judicial  review.  Darby 
v.  Cisneros,  113  S.Ct.  2539  (1993). 

The  relevant  provisions  of  section  337 
do  not  mandate  exhaustion  as  a 
prerequisite  to  judicial  review.*"'"  The 
interim  Commission  rules  also  do  not 
require  a  complainant  to  exhaust  the 
available  administrative  remedies  before 
seeking  judicial  review.^"  As  the 
preamble  to  the  proposed  rules  pointed 
out,  the  Federal  Circuit  previously 
decided  that  the  Commission's  interim 
rule  210.54(a)(2)— which  is  the  same  as 
proposed  rule  210.43(b)  on  the  issue  of 
waiver — does  not  require  an  aggrieved 
party  to  file  a  petition  for  Commission 
review  of  an  ID  before  seeking  judicial 
review.  See  Warner  Brothers,  Inc.  v. 
U.S.  International  Trade  Commission, 
787  F.2d  562.  564  (Fed.  Cir.  1986).f'2 


■•■'SeeigU.S.C.  §1337(t). 
•■"Id. 

'■'See  19  CFR  210.54(a).  210.53(h),  210.5G(c).  and 
210.71  (1993). 

'•'  In  redching  that  deci.sion.  the  Federal  Cirriiil 
noted  that  interim  rule  210.54(a)(2)  docs  not 
addrcs.s  situations  where  the  petitioner  appeals  an 
10  of  an  ALJ  directly  to  the  court,  without  first 
pt'litioning  for  review.  "As  we  read  the  current 
regulations",  the  Federal  Circuit  stated,  "if  a  party 
dws  file  a  petition  for  review  o'  the  ID.  any  issue 


To  ensure  that  the  doctrine  of 
exhaustion  of  administrative  remedies 
can  properly  be  appUed  to  section  337 
proceedings  (in  fight  of  Warner  Brothers 
and  Darby),  the  Commission  has  drafted 
paragraph  (b)  of  final  rule  210.43  to 
provide  that: 

(1 )  any  issue  not  raised  in  a  petition  for 
review  will  be  deemed  to  have  been 
abandoned  by  the  petitioning  party  and  may 
be  disregarded  by  the  Commission  in 
reviewing  the  initial  determination  (unless 
the  Commission  chooses  to  review  the  issue 
on  its  own  initiative  under  final  rule  210.44); 
and 

(2)  a  party's  failure  to  file  a  petition  for 
review  of  an  ID  shall  constitute  abandonment 
of  all  issues  decided  adversely  to  that  party 
in  the  ID. 

The  Commission  notes  that  its  goal 
under  section  337  is  to  issue  the  best 
decision  possible  in  the  time  available. 
That  goal  is  furthered  by  encouraging  all 
parties  (prevailing  as  well  as  non- 
prevailing)  to  petition  for  review  of  any 
and  all  errors  they  perceive  in  the  ID  on 
violation  of  section  337.  The 
Commission  believes  that  a  Commission 
rule  providing  for  a  waiver  will  achieve 
the  desired  effects  of  (1)  discouraging 
deliberate  flouting  of  admini,strative 
processes,  (2)  protecting  agency 
autonomy  by  affording  the  agency  the 
first  opportunity  to  apply  its  expertise, 
exercise  its  discretion,  and  correct  its 
errors,  (3)  aiding  judicial  review  by 
promoting  the  development  of  facts 
during  the  agency  proceedings,  and  (4) 
promoting  judicial  economy  by 
reducing  duplication. 

Contingent  Petitions 

The  ITCTLA  suggested  that  the 
Commission  consider  whether  to  adopt 
a  rule  expressly  providing  for 
contingent  petitions  for  review— i.e., 
petitions  in  which  the  petitioning  party 
is  satisfied  with  the  ID.  but  would  like 
to  have  the  Commission  review  certain 
issues  if  the  Commission  decides  to 
review  issues  raised  by  an  opposing 
party.  The  ITCTLA  claimed  that 
permitting  the  filing  of  contingent 
petitions  for  review  "might  spare  the 
Commission  significant  work,  and 
appears  to  have  no  down  side." 

"rhe  Commission  notes  that  it 
occasionally  receives  contingent 
petitions  for  review  of  IDs.  Owing  to  the 
administrative  deadlines  governing  the 
ID/discretionary  Commission  review 
process,  contingent  petitions  must  be 
processed  in  the  same  time  and  manner' 
as  non-contingent  petitions.  Paragraph 


not  raised  therein  'ivill  be  deemed  to  h.ivn  btcni 

abandoned. There  is  no  requirement",  the 

Federal  Circuit  continued,  "that  a  party  file  a 
petition  for  review  or  risk  waiver  of  all  adver.'.ely 
decided  is.Mies."  "87  K.2d  at  564. 


(b)  of  final  rule  210.43  accordingly 
clarifies  this  practice,  by  stating  that  any 
petition  designated  by'the  petitioner  as 
a  "contingent"  petition  for  review  shall 
be  regarded  as  an  ordinary  (i.e.,  non- 
contingent)  petition  and  shall  be 
processed  accordingly.  The  Commission 
thought  that  such  clarification  was 
necessary  in  light  of  the  fact  that  a 
"contingent  petition"  is  inconsistent 
with  the  requirement  that  all 
admini.strative  remedies  he  exhausted 
before  judicial  review. 

Section  210.44 

Proposed  rule  210.44  covered  sua 
sponte  Commission  review  of  IDs  on 
matters  other  than  permanent  or 
temporary  relief.  It  bore  the  heading 
"Commission  review  on  its  own  motion 
of  IDs  on  matters  other  than  permanent 
or  temporary  relief." 

In  view  of  the  Commission's  decision 
to  retain  the  current  manner  of 
processing  IDs  on  violation  of  section 
337  and  not  to  adopt  the  procedure  set 
forth  in  proposed  rule  210.46  (as 
discussed  below),  the  heading  of  final 
rule  210.44  has  been  changed  to 
"Commis.sion  review  on  its  own  motion 
of  initial  determinations  on  matters 
other  than  temporary  relief." 

Sections  210.45  and  210.46 

Proposed  rule  210.45  governed  review 
of  IDs  on  matters  other  than  temporary 
or  permanent  relief  Paragraph  (c)  of 
proposed  rule  210.45  described 
Commission  decisions  on  review  of  an 
ID  concerning  a  matter  other  than 
temporary  or  permanent  relief 
Paragraph  (a)(7)  of  proposed  rule  210  46 
similarly  described  Commission 
decisions  on  review  of  an  ID  concerning 
permanent  relief  (i.e.,  violation  of 
section  337).  Paragraph  (c)  of  proposed 
rule  210.45  and  paragraph  (a)(7)  of 
proposed  rule  210.46  were  essentially 
the  .same  as  interim  rule  210.56(c) 
{"Determination  on  Review"].*'^ 

The  ITCTLA  commented  that 
paragraph  (c)  of  proposed  rule  210.45 
and  paragraph  (a)(7)  of  proposed  rule 
210.46  should  be  amended  to  provide 
that  the  Commission's  determination  on 
review  is  made  according  to  the  same 
standard  found  in  proposed  rule 
210.43(b),  i.e.,  the  standard  by  which 
the  Commission  determines  whether  to 


'•'Interim  rule  210.56(t)  provides  as  follovts: 
((,)  Detenitinotion  on  re\iew.  On  review,  t^ie 
Commission  may  affirm,  reverse,  modify,  set  aside 
or  remand  for  further  proceedings,  in  whole  or  in 
pari,  the  initial  determination  of  the  administrativi' 
law  judge  and  m.'iy  make  any  findings  oi 
conclusions  that  in  its  judgment  are  proper  t>a>fd 
on  the  record  in  the  proceeding. 
19(:iT{210.5C(c)(1993). 
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review  an  ID.**|The  ITCTLA  believes 
that  the  proposed  change  is  warranted 
because  the  ALJs  are  highly  experienced 
triers  of  feet  and  thus  are  entitled  to 
have  their  opirnons  accorded  the  same 
deference  callep  for  umler  the  standard 
set  forth  in  proposed  rule  210.43(b). 

The  Commission  views  the  ITCTLA's 
comment  as  an  attempt  to  obtain 
reversal  of  the '  jjmmissioo  opinion  in 
Inv.  No.  337-T\-324.  Certain  Acid- 
Washed  Denin  Garments  and 
Accessories,  w  lich  held  that  the 


standard  whicl 
jn  reviewing  ai 


the  Commission  applies 
ID  (as  opposed  to 
determining  w  lether  to  review  the  ID) 
is  a  de  novo  standard-"  The 
Commission  therefore  declines  to  re%'ise 
paragraph  (c)  a  proposed  rule  210.45 
and  paragraph  a)(7)  of  proposed  rule 
210.46  in  the  n  anner  that  the  ITCTLA 


suggested.  (Bui 
concerning  the 


processing  IDs 
337  and  not  to 


et 


CO  ic 
ede  It 


;c 


'•♦Thestanriard 
210.43(b)  was: 

Mhat  a  ricoLng 
cItMrly  erroneous; 

2.  that  a  legal  c 
governing  prece 
abuse  of  discrBtior 

3.  that  the  deteriji 
Commission  pol; 

'•■"The  opinion 

In  our  view.  I 
interim  rule  210  5i 
"make  any  finding 
judgiBeiit  are  prr>^r 
proceedings."  Thu 
review  has  been  s 
ordered.  iheComi^iss 
record  oi)  the  issu 
on  those  issues  it 
unconstrained  by 
interim  rule  210 
there  is  in  our  vie 
rrroneous'  standa 
which  governs  w: 
onto  inter ".m  rule 
Commission's  detjsion 

Certain  Acid-\\ 
AL'Cffisories.  Inv.  ! 
Publication  2576. 
5iNov.  1992). 


1.5  1 


see  the  discussion  below 
Commission's  decision 
not  to  adopt  an  y  part  of  proposed  rule 
210.46.) 

In  view  of  ths  Commission's  decision 
to  retain  the  cl  rrent  manner  of 

on  violation  of  section 
adopt  the  procedure  set 
forth  in  propos  ed  rule  210.46  (as 
discussed  belofv).  the  heading  of  final 
been  worded  to  cover 
IDs  on  violatio  i  of  section  337.  The 
heading  of  pro  )osed  rule  210.45  was 

Commission  i  eview  on  its  own  motion 
of  initial  deten  ninations  on  matters 
other  than  tern  jorary  or  permanent 
relief."  The  he  iding  of  final  rule  210.45 

Commissio  i  review  on  its  owm 
motion  of  initi  il  determinations  on 
matters  other  t  lan  temporary  relief.' 
The  Commissi  m  also  made  a  similar 
change  in  para  jraph  (a)  of  the  final  rule. 


forth  in  proposed  rule 
conclusion  of  materval  fact  is 


lusion  is  erroneous,  wit.hout 
rule  or  law.  or  constitutes  an 
or 
ination  is  one  affecting 


s  I 


ted  in  pertinent  part  as  follows: 
he  Standard  for  review  provided  in 
is  clear — the  Commission  ir.ay 
or  conclusions  that  in  its 
based  on  the  rBCord  in  tho 
once  a  sufficient  basis  for 
I  own  and  review  has  been 
ion  examines  for  itself  the 
under  review.  It  makes  findings 
lieves  areappropriate. 
h'e  'clearly  erroneous'  standard  of 
Contrary  to  respondents'  claim, 
no  basis  for  grafting  the  clearly 
from  interim  rule  210.54 — 
er  there  is  a  basis  for  review — 
10.56 — which  controls  the 

upon  review. 
shed  Denim  Gamienta  and 
o.  337-1  A- 324.  VSUC 
Dpinion  of  ihe  Commission  at  4- 


Section  210.46 

Paragraph  (a).  Paragraph  (a)  of 
proposed  rule  210.46  set  forth  a  new 
procedure  for  the  processing  of  an  ID  on 
permanent  relief  (i.e..  violation  of 
section  337)  and  the  accompanying  RD 
on  remedy  and  bonding  by  the 
respondents.  The  ITCTLA  suggested 
changing  various  aspects  of  the  new 
process.  The  ITCTLA's  comments  will 
not  be  discussed  here,  as  the 
Commission  has  determined  not  to 
adopt,  at  least  at  this  lime,  the 
procedure  set  forth  in  paragraph  (a)  of 
proposed  rule  210.46  for  processing  IDs 
on  violation  of  section  337.^* 

Paragraph  (a)  of  final  rule  210.46 
provides  thil  IDs  on  violation  of  section 
337  wiil  be  processed  in  the  manner  set 
forth  in  final  rules  210.43  through 
210.45. 

The  only  provision  that  has  been 
retained  from  paragraph  (a)  of  proposed 
rule  210.46  is  the  one  stating  that  the 
Commission  will  issue  a  notice  setting 
deadlines  for  written  submissions  from 
the  parties,  other  Federal  agencies,  and 
interested  members  of  the  public  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding  by  the  respondents.  In 
those  submissions,  the  parties  may 
assert  their  arguments  concerning  the 
RD  issued  by  the  ALJ  pursuant  to  final 
rule  210.42(a)(ii)  on  remedy  and 
bonding  by  respondents. 

An  additional  issue  raised  by  the 
ITCTLA  concerned  paragraph  (a)(7)  of 
proposed  rule  210.46.  That  paragraph 
indicated  that  the  Commission  would 
issue  a  notice,  on  or  before  the  statutory- 
deadline  in  each  investigation,  setting 
forth  its  determinations  on  all  issues, 
including  whether  the  Commission  had 
affirmed,  modified,  reversed,  or  set 
aside  the  ID  in  whole  or  in  part. 

The  ITCTLA  commented  that 
paragraph  (a)(7)  should  be  revised  to 
include  a  provision  dealing  with  review 
of  motions  for  summary  determination 
and  motions  to  terminate  an 
investigation.  The  ITCTLA  noted  that  as 
the  interim  and  proposed  rules  are 
currently  written,  an  ALJ  can  issue  an 
ID  granting  a  motion  for  summary 
determination  or  a  motion  to  terminate, 
but  the  only  time  limit  that  the 
Commission  has  is  the  deadline  for 
concluding  the  investigation.  The 
ITCTLA  noted  further  that  as  a 
consequence  of  that  omission  and  a 
deadlocked  vote,  the  Commission  did 


h  "the 


'•'The  Commission  has  so  far  utilized  the 
procedure  set  forth  in  paragraph  (a)  proposed  rule 
210.46  in  one  investigation,  and  will  consider  the 
experience  gained  in  thai  case,  when  Ihe 
Commission  determines  at  a  later  date  whether 
paragraph  (al  of  final  rule  210.46  should  be 
modified  to  incorporate  some  or  all  of  the 
])roredurcs  set  forth  in  the  proposed  rule. 


not  rule  on  whether  to  reverse  the  ALJ's 
ID  granting  sununary  determination  in 
Inv.  No.  337-TA-334.  Certain 
Condensers,  Parts  Thereof  and  Produces 
Containing  Same,  Including  Air 
Conditioners  for  Automobiles,  until 
seven  months  af^er  the  ID  was  issued. 
The  ITCTLA  added  that  the  Commission 
reversed  the  ALJ.  and  that  the  parties 
were  left  with  very  little  time  to  prepare 
for  a  hearing  even  though  the  case  was- 
declared  "more  complicated." 

To  ensure  that  this  does  not  happen 
again,  the  ITCTLA  suggested  that  the 
following  text  be  added  to  the  end  of 
proposed  rule  210.46(a)(7): 

In  cases  in  which  the  initial  determination 
results  from  the  granting  of  a  motiun  for 
summary  determination  under  Rule  210.18  or 
a  motion  to  tarminate  under  Rule  210.21,  the 
Commission  will  issue  a  notice  stating 
whether  the  Commission  has  affirmed, 
modified,  reversed,  or  set  aside  the  initial 
determination  in  whole  or  part  on  or  before 
the  sixtieth  day  after  the  issuance  of  the  ID. 

The  final  rules  do  not  contain  a 
provision  like  that  recommended  by  the 
ITCTLA.  There  has  been  no  recurrence 
of  delays  of  the  sort  that  occurred  in  the 
Condensers  investigation.  The 
Commission  thus  does  not  believe  it 
necessary  for  the  final  rules  to  impose 
a  60-day  deadline  for  completing 
Commission  review  of  IDs  granting 
motions  for  summary  determination  or 
termination  of  an  investigation  in  whole 
or  part. 

Rules  Concerning  Judicial  Review 

Interim  rule  210.71  states  that  any 
person  adversely  affected  by  a  final 
determination  under  section  337  can 
appeal  to  the  Federal  Circuit.  The 
Commission  omitted  a  comparable 
provision  from  the  final  rules  on  the 
grounds  that  it  merely  repeated  vvhat 
was  set  forth  in  the  statute. 

The  ITCTLA  commented  that  the  final 
rules  should  contain  provisions 
explaining  when.a  determination  is 
considered  "final"  and  thus  is  ripe  for 
appeal.  The  ITCTLA  also  wants  the 
Commission  to  adopt  rules  stating  that 
the  period  for  filing  an  appeal  begins  to 
run  for  all  issues  at  the  same  time.  In  the 
ITCTLA's  opinion,  such  rules  are 
needed  in  order  to  facilitate  the  Federal 
Circuit's  con.solidation  of  multiple 
appeals  arising  out  of  the  same 
investigation,  to  prevent  the  parties 
from  filing  multiple  notices  of  appeals 
because  they  are  not  certain  how  to 
calculate  the  deadline  for  filing,  and  to 
eliminate  the  need  for  the  Federal 
Circuit  "to  sort  out  the  mess." 

The  Commission  believes  that  its 
promulgation  of  such  rules  would  be 
ultra  vires,  would  encroach  upon  the 
jurisdiction  of  the  Federal  Circuit,  and 


would  not  have  the  desired  effect  since 
the  Federal  Circuit  would  not  be  bound 
by  them.  The  final  rules  for  part  210 
thus  do  not  contain  provisions  of  the 
sort  the  ITCTLA  advocated. 

Section  210.50 

Paragraph  (a).  Paragraph  (a)  of 
proposed  rule  210.50  stated  that  when 
the  Commission  is  considering  whether 
to  grant  sonw  form  of  permanent  relief, 
the  submissions  ftt)m  parties,  other 
Federal  agencies,  and  interested 
members  of  the  public  concerning  the 
issues  of  remedy,  the  public  interest, 
and  herding  shall  be  filed  by  the 
deadlines  specified  in  "the  Commission 
notice  issued  pursuant  to  §  210.46(a)(5) 
of  this  part.  "  Since  the  Commission  has 
determined  not  to  adopt  paragraph  (aM5) 
of  proposed  rule  210.46,  the  appropriate 
cross-references  is  to  paragraph  (a)  of 
that  rule.  A  cross-reference  to 
"§  210.46(a)"  accordingly  appears  in 
paragraph  (a)  of  final  rule  210.50. 

Paragraph  (a)  of  proposed  rule  210.50 
also  provided  that  any  written 
submissions  that  the  Commission 
receives  from  other  Federal  agencies  or 
interested  members  of  the  public 
concerning  remedy,  the  public  interest, 
or  bonding  by  respondents  would  be 
available  for  public  inspection  in  the 
Commission  Secretary's  Office.  Unlike 
the  interim  nile  upon  which  it  was 
based,  paragraph  (a)  of  proposed  rule 
210.50  did  not  require  that  such 
submissions  be  served  on  the  parties  to 
the  investigation.*^  The  preamble  also 
noted  that  the  parties  could  contact  the 
Commis-sion  staff  to  learn  whether  any 
non-party  submissions  were  expected  or 
had  been  filed  and  that  they  could 
readily  obtain  copies  of  tha  submission 
from  the  Secretary's  Office.'* 

The  ITCTLA  commented  that  it  is 
understandable  that  the  Commission 
wishes  to  minimize  the  burden  on 
nonparty  submitters.  The  ITCTLA  also 
speculated  that  ehminating  the  service 
requi.'emenl  for  siKrh  submissions  might 
encourage  more  nonparties  to  file  them. 
The  ITCrLA  also  is  of  the  opinion, 
however,  that  the  Commission  should 
he  required  to  notify  each  party  when  a 
nonparty  submission  arrives,  so  that  the 
parties  will  not  be  forced  to 
unnecessarily  monitor  the  Commission 
dotJtct. 


"'As  tbf  preanihldto  prT>poMH]  rule  2in.5l)(a) 
expl.iini'd.  the  Commisiioo  thought  H  in.-.ppmpriate 
to  require  anotber  Federal  agency  to  serve  copies  of 
lis  submission  oa  the  parties  ttaiesi  the  agency  also 
is  a  party  lo  the  procaediog  (as,  e.g..  tbrooKh 
inl>>rv<<ntionl.  The  Cocnmiaiioo  abo  thought  that 
the  Durden  of  serrnift  part«e«  siiould  liot  be  imposed 
on  mernbers  of  the  ptibiic  5«)t<  57  f-'K  .>t  52JtS5. 

-  See  57  FR  »t  .s:»»5. 


The  Commission  r>otes  that  the 
ITCTLA's  argument  presupf)oses  that 
the  parties  (and/or  their  ffttomeys) 
would  be  entitled  to  see  every  nonparty 
submission  that  is  filed.  That  may  not 
be  the  case,  however.  The  Commission 
occasionally  receives  written 
submissions  from  other  agencies  (such 
as  the  U.S.  Customs  Service)  which 
contain  information  that  is  not  to  be 
.  disclosed  to  anyone  other  than  thre 
Commission  and  Commission  staff  who 
are  assigned  to  the  investigation.**  The 
Commission  also  sometimes  receives 
submissions  from  interested  persons 
outside  of  the  Federal  government,  who 
request  that  their  submissions  not  be 
shown  to  the  parties. 

In  addition,  it  would  unduly  burden 
the  Docket  Section  staff  of  the 
Secretary's  Office  if  those  persons  were 
required  to  monitor  all  remedy 
submissions  and  telephone  each  party 
when  a  nonparty  submission  is 
received.  ''^ 

Paragraph  (a)  of  final  ruie  210.50  thus 
does  not  contain  the  notification 
requirement  that  the  nXTTLA  requested. 

Subpart  H— Temporary  Relief 

Section  210.52 

Proposed  rule  210.52  coocented  the 
filing  and  content  of  n>otions  for 
temporary  relief. 

Paragraph  (a).  Paragraph  (a)  of 
proposed  rule  210.52  slated  that  a 
complaint  requesting  temporary  relief 
must  be  accompanied  by  a  motion  for 
such  relief  containing  information 
relevant  to  the  four  factors  the 
Commission  considers  in  determining 
whether  to  grant  temporary  relief. 
Paragraph  (a)  of  proposed  rule  210.52 
also  explained  that  in  determining 
whether  to  grant  temporary  relief,  the 
Commission  would  apply  the  standards 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  uses  in  determining 
whether  to  aflirra  lower  court  dcH;isions 
granting  preliminary  injunciions  .md 
that  the  motion  for  temporary  relief 
must  contain  a  detailed  statement  of 
specific  facts  bearing  on  the  factors  the 
Federal  Circuit  would  consider. 

The  ITCTLA  ct)minented  that  the 
propor-ed  rule  did  not  accurately  reflect 
what  the  test  is,  and  that  the  final  rule 
should  indicate  that  the  motion  for 


"'The  Commission  has  rucelvfid.  for  example. 
Siibmissinns  from  thu  U.S.  Custorris  Service,  which 
Customs  has  explicitly  requested  not  to  be  made 
avail.ible  to  anyone  other  than  the  Ccunmiuioo  and 
the  Commi.<ision  staff  (and  personnel  at  (jlhtr 
agencies  who  are  involved  in  Presidential  re\-j*w  of 
Commission  remedial  orders^ 

"Soot?  section  337  irrwestigalion;;  hav«  hir^ 
n  umbers  of  respondents.  Th«>re  were  1 1 2 
respood«nts.  for  exampin.  in  Iivv.  No.  337-TA-U2. 
Certain  Cubi  /'uzz/cs  (19831. 


temporary  relief  must  contain  a  detailed 
statement  of  specific  facts  "bearing  on 
the  factors  that  the  Federal  Circuit  {ti»s| 
stated  that  a  district  court  must  consider 
in  gra.nting  a  prelimirvary  injunction." 
The  Commission  has  made  that  change 
in  paragraph  (a)  of  final  rule  210.52. 

■The  ITCTLA  also  coounented  that  the 
Commission  should  rewrite  the 
discussion  in  the  preamble  of  the 
proposed  rules  which  deals  with 
articulation  of  the  district  court 
standards,  because  ambiguity  is 
introduced  concerning  the  ^rden  of 
proof. 

The  Commission  sees  no  rea.son  to 
rewrite  the  commentary  in  question. 
Instead,  the  Commission  recommends 
that,  for  purposes  of  drafting  or 
ascertaining  the  validity  of  ailments 
for  motio.ns  for  temporary  relief  or 
responses  thereto,  parties  and  other 
interested  persons  should  examine  the 
most  recent  Commission  and  Fedtiral 
Circuit  decisions  rather  than  the 
commentary  to  the  proposed  rules. 

Paragraph  (ej.  Paragraph  (e)  of 
proposed  rule  210.52  described  how  the 
Commission  would  be  likely  to  compute 
the  arTiO'jnt  of  the  complainant  s  bond 
(if  one  is  required  as  a  prerequisite  to 
the  issuance  of  a  temporary  exclusion 
order  or  a  temporary  cease  aad  desist 
order.  It  provided  a  tiered  bond 
schedule  based  on  s»ks  of  the  product 
at  issue  and  licensing  royalties  from  the 
intellectual  property  right  at  issue. 

The  ITCTLA  commented  that  it  was 
unclear  whether  the  $10,000  bond 
amount  prescribed  in  the  first  tier  of  ti»e 
schedule — i.e.,  for  sales  and  licensing 
royaltl(!s  of  less  tlian  $1  million— would 
-apply  if  the  complainant  has  bad  no 
sales.  The  ITCTLA  noted  that  this 
question  could  arise  if  the  domestic 
industry  is  in  the  process  of  bei;ig 
established  or  if  the  complainant  has 
been  unable  to  build  up  sales  because  of 
the  re>  -jondents'  presence  in  the  market. 
The  ITCfLA  thus  suggested  that  "the 
scale  sho  jld  be  modiHed  to  reflect  the 
recognition  that  such  circumstances 
may  exist." 

■f  he  Commission  does  not  see  the 
need  to  make  the  change  the  ITCTLA 
has  suggested.  Proposed  rule  210.52(e) 
explicitly  stated  that  the  table  was  likely 
lo  be  applied  "[ijn  coses  where  a 
domestic  indusLy  exists  and  dontestic 
sales  of  the  product  in  question  hove 
commenced  and  have  not  been  de 
minimis."  This  proviso  precluded 
application  of  the  schedule  in  situatioivs 
of  the  .sort  that  the  nXTTLA  has 
described. 

Thu  Commission  also  sees  no  nwd  to 
revise  any  other  provision  of  paragraph 
(e)  of  proposed  rule  210.52  "to  reflect 
recognition  that  jtbe  circumstance^  Ihe 
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Section  210.;  5 

Proposed  r  jle  210.55  discussed 
redaction  of  i  :onfidential  business 
information  1  rom  the  copies  of  the 
complaint  an  d  motion  for  temporary 
relief  which  he  complainant  is  required 
to  serve  on  ei  ich  proposed  respondent 
and  the  appr  )priate  embassies. 

Paragraph  (h).  Paragraph  (b)  of 
proposed  rulj  210.55  described  the 
action  that  tt  e  Commission  would  take 
upon  determ  ning  that  the  confidential 
designation  I  lad  been  abused  in  the 
preparation  ( if  sanitized  service  copies 
of  the  compli  lint  and  motion  for 
temporary  re  ief. 

The  ITCTl  A  commented  that  it  was 
not  clear  whi  ither  paragraph  (b)  of 
proposed  rub  210.55  provides  the 
complainant  with  the  right  of  appeal 
afforded  unc  er  Commission  rules 
201.6(e)  and  (0.^'  The  ITCTLA  also 
expressed  th  s  opinion  that  the  final  rule 
should  provide  the  standard  that  the 
Commission  intends  to  apply  to 
determine  w  lether  there  have  been 
over-designations. 

The  Comn  ission  did  not  intend  for 
paragraph  (b  of  proposed  rule,210.55 
(or  the  correi  ponding  paragraph  of  the 
final  rule)  to  provide  the  complainant 
with  the  rig?  t  of  appeal  afforded  under 
Commission  rules  201.6(e)  and  (f).  The 
Commission  does  not  think  it  necessary 
for  the  final  -ule  to  provide  a  standard 
for  determin  ng  whether  the 
confidential  designation  has  been 
abused.  Sue  i  determinations  are  more 
appropriate!  r  made  on  a  case-by-case 
basis. 

Potential  <  omplainants  should  be 
aware  that  a  )use  of  the  confidential 
designation  ind  the  consequent  over- 
redaction  of  confidential  information 


"Commissio  i 
procedure  for  d 
Commission  ' 
confidential 
thereof,  while 
appeals  from 
treatment  for  a 
19CFR201  6(e 


rule  201.6(e)  provides  the 
screlionary  appeals  to  the 
the  Secretary's  denial  of 
treitment  for  a  submission  or  portion 
Q)mmission  rule  201.6(0  governs 
Secretary's  gmnting  of  such 
ubmission  or  portion  ttiereof.  See 
and  (f)  (1M3). 


fron 


th! 


from  the  service  copies  of  a  complaint 
and  motion  for  temporary  relief  may  be 
sanctionable  under  final  rule  210.4 
depending  on  the  facts. 

Section  210.58 

Proposed  rule  210.58  indicates  that 
the  Commission  will  determine  whether 
to  provisionally  accept  a  motion  for 
temporary  relief  and  institute  an 
investigation  in  response  to  the 
complaint  by  a  prescribed  deadline, 
unless  exceptional  circumstances 
preclude  adherence  to  that  deadline. 

The  ITCTLA  commented  that  it  was 
not  clear,  under  proposed  rule  210.58  or 
proposed  rule  210.10,  what 
"exceptional  circumstances"  are.  The 
ITCTLA  questioned  whether  a 
definition  of  that  term  is  desirable. 

The  Commission  sees  no  need  to  add 
a  definition  of  that  term  to  the  final 
rules.  The  fact  that  circumstances  are 
"exceptional"  strongly  suggests  that 
they  are  not  susceptible  to  definition. 
Final  rule  210.58  thus  does  not  differ 
substantively  from  the  proposed  rule. 

Section  210.70 

Proposed  rule  210.70  addressed  the 
possible  forfeiture  of  a  complainant's 
temporary  relief  bond  when  the 
Commission  determines,  after  issuing  a 
temporary  remedial  order  conditioned 
on  a  bond,  that  one  or  more  respondents 
have  not  violated  section  337. ^^ 

Paragraph  (cj.  Paragraph  (c)  of 
proposed  rule  210.70  enumerated  the 
criteria  that  the  presiding  ALJ  and  the 
Commission  will  consider  in 
determining  whether  to  grant  a  motion 
for  forfeiture  of  a  complainant's 
temporary  relief  bond  in  whole  or  part. 
Paragraph  (c)(2)  indicated  that  in 
determining  whether  to  grant  the 
motion,  the  ALJ  and  the  Commission 
will  consider  whether  the  complainant's 
filing  of  the  motion  for  temporary  relief 
was  justified  under  the  standard  set 
forth  in  proposed  rule  210.4(b). 

In  final  rule  210.70,  paragraph  (c)(2) 
incorporates — 

1.  the  standards  of  conduct  articulated  in 
paragraph  (c)  of  final  rule  210.4.  and 

2.  the  guidelines  in  paragraph  (d)  of  final 
rule  2-10.4  for  determining  whether  those 
standards  were  violated. 

Hence,  the  approach  that  the  ALJ  and 
the  Commission  will  take  in  bond 
forfeiture  proceedings  will  be  the 
following: 

1.  The  AL)  and  the  Commission  will 
determine  whether  the  complainant  or  its 


attorneys,  by  presenting  the  motion  for 
temporary  relief  (or  a  disputed  portion 
thereof)  to  the  presiding  AL)  and  the 
Commission  (by  signing,  filing,  submitting, 
or  later  advocating  it),  wrongfully  certified 
that  to  the  best  of  their  knowledge, 
information,  and  belief,  formed  after  an 
inquiry  reasonable  under  the 
circumstances — 

(a)  the  motion  for  temporary  relief  was  not 
being  presented  for  any  improper  purpose, 
such  as  to  harass  or  to  cause  unnecessary 
delay  or  needless  increase  in  the  cost  of  the 
investigation; 

(b)  the  claims,  defenses,  and  other  legal 
contentions  in  the  motion  were  warranted  by 
existing  law  or  by  a  nonfrivolous  argument 
for  the  extension,  modification,  or  reversal  of 
existing  law  or  the  establishment  of  new  law; 

(c)  the  allegations  and  other  factual 
contentions  had  evidentiary  support  or,  if 
specifically  so  identified,  were  likely  to  have 
evidentiary  support  after  reasonable 
opportunity  for  further  investigation  or 
discovery;  and 

(d)  the  denials  of  factual  contentions  were 
warranted  on  the  evidence  or,  if  specifically 
so  identified,  were  reasonably  based  on  a 
lack  of  information  or  belief 

2.  The  AL)  and  the  Commission  will  keep 
in  mind  that  the  presentation  of  the  motion 
for  temporary  relief  (or  the  relevant  portion 
thereof)  by. the  complainant  and  its  attorneys 
need  not  have  been  frivolous  in  its  entirety 
in  order  for  the  AL)  or  the  Commission  to 
determine  that  the  standard  of  conduct 
articulated  above  was  violated.  If  the  AL)  or 
the  Commission  determines  that  any  aspect 
of  the  presentation  was  false,  frivolous, 
misleading,  or  otherwise  in  violation  of  the 
standards  of  conduct  articulated  above,  the 
complainant  may  be  ordered  to  forfeit  its 
temporary  relief  bond,  in  whole  or  part. 

3.  In  determining  whether  any  of  the 
prescribed  standards  of  conduct  has  been 
violated,  the  AL)  and  the  Commission  will 
consider  whether  the  presentation  of  the 
motion  for  temporary  relief  (or  the  disputed 
portion  thereof)  was  objectively  reasonable 
under  the  circumstances." 

The  Commission  decided  against 
drafting  paragraph  (c)  of  final  rule 
210.70  to  incorporate  the  final  rule 
210.4(d)  prohibition  against  imposing 
monetary  sanctions  on  a  party  by  reason 
of  misconduct  by  the  party's  attorney  in 
the  presentation  of  legal  arguments.  In 
reaching  a  decision  not  to  incorporate 
that  prohibition,  the  Commission  notes 
that  adherence  to  the  entire  FRCP  11/ 
final  rule  210.4  standard  is  not 
required. ^'» 


''The  forfeiture  authority  appears  in  the 
legislative  histor>-  of  the  statute,  but  does  not  appear 
in  the  statute  itself.  See  H.R.  Rep.  No.  576  at  635; 
134  Cong.  Rec.  H2044  (Apr.  20.  1988):  133  Cong. 
Rec.  Sl0365(iulv21.  1987). 


'^Consideration  1  above  incorporates  the 
standards  of  conduct  set  forth  in  paragraph  (c)  of 
Tinal  rule  210.4.  Considerations  2  and  3  are  based 
on  the  guidelines  that  appear  in  paragraph  (dj  of 
rule  210.4  for  determining  whether  the  210.4(c) 
standards  have  been  violated. 

'*  As  interested  persons  may  recall,  the  legislative 
history  providing  authorization  for  the  forfeiture  of 
complainants'  temporary  relief  bonds  did  not  direct 
the  Commission  to  use  a  particular  FRCP  as  a 
model.  The  legislative  history  simply  stated  that  the 
forfeiture  authority  should  operate  in  the  same  way 
that  respondents'  temporary  relief  bonds  "revert"  to 


The  Commission  notes  further  that 
forfeiture  of  a  temporary  relief  bond,  in 
whole  or  in  part,  is  a  monetary  saoction 
Imposed  on  the  complainant — not  its 
attorneys.  If  the  amended  FRCP  11/final 
rule  210.4  provisions  had  been  made 
applicable  in  their  entirety  to  temporary 
relief  bond  forfeiture  proceedings,  the 
ALJ  and  the  Commission  would  have  to 
take  into  account  the  conduct  of  the 
complainant's  lawyers,  as  well  as  that  of 
the  complainant,  in  determining 
whether  the  presentation  of  the  motion 
for  temporary  relief  (or  the  relevant 
portion  thereoQ  violated  any  of  the 
prescribed  standards,^'  and  the 
coiixplainant  would  be  exempt  from 
forfeitures  based  on  misconduct  by  it.s 
attorneys  in  connection  with  the 
presentation  of  legal  arguments."'' 

The  Commission  believes  that  a 
decision  as  to  whether  a  complainant 
must  for^-fit  its  temporary  relief  bond  in 
vyhole  or  part  should  be  made  on  a  case- 
by-case  basis.''  In  a  case  in  which  the 


the  U.S.  Troasury  whca  the  Commi&tion  det(>rmjn>» 
thai  imported  articWs  that  were  permitted  to  enter 
(he  United  States  under  a  bend  violate  section  337. 
Sf-e  H.R.  Rep.  No.  578  at  635:  134  Cong.  Rec.  H?OM 
(Apr.  20.  1988fc  133  Coog.  Rec.  S10365  (|ulv  21, 
1987). 

The  Commtasion  decided,  on  its  own  iuitiative, 
to  use  the  FRCP  11  staixiird  of  c:onduct  required 
by  proposed  rul«  2)0. 4(b]  in  determining  whether 
a  complainant  should  be  ordered  to  forfeit  its 
temporary  relief  bond  in  whole  or  part.  The 
Cnm-Tiission  agreed  with  commenlers  on  the 
ir.terim  rules  who  sng^ested  that  the  adoption  of  a 
single  standard  of  coiKiuct  would  elimJiuUe  the 
nc«d  to  rationalize  the  differences  betwaen  the  rule 
governing  forfeiture  of  a  compldinant's  temporary 
rRlii'.f  bond  as  a  sanction  for  abu.sing  the  tompor.iry 
rrliiif  process  and  the  general  rule  concerning 
sanctions  for  8bii;e  of  process.  See  57  FR  at  .IzaCO- 
52861  (the  preamble  to  proposed  mJe  210.70). 

"  See  aimmded  FRCP  1 1  (b)  and  final  ru  le 
2in.4{c). 

■ "  S<<e  aineeded  FRCP  1  l(cM2)(B)  and  fij»al  rule 
210.4(dl  Both  provida  thai  mon9ta.-y  sane  lions  may 
not  be  impospd  agiinet  a  .represented  parly  for  a 
vioK-ifion  of  llje  r«quLren»ent  that  "to  the  bpest  oi  the 
person's  knowledge,  information,  and  belir-f, 
formed  after  an  lnq<iiry  reasonable  under  th-* 
circumstance.  *  •  *  the  claims,  d»(ense<.  and 
other  le^  oooteinkuis  iberun  are  wairantad  by 
existing  law  or  by  «  nonfrivolous  argument  for  the 
extension,  modificatica.  or  reversal  of  existing  law 
or  the  estabUibmeal  of  iiew  law." 

"There  may  t)e  cases  in  which  (he  complainant'* 
in-hou.se  counsel  was  equally— or  primarily — 
responsible  for  the  retained  counsel's  misconduct 
in  the  presentation  of  leg?.)  an;umenls  concerning 
the  motion  for  leopocary  relief,  lo  such  a  cas«t.  it 
may  b«  appropriu*  for  dbe  complairtanl  to  be 
penalized  for  its  in-housa  counsel's  actions,  by 
having  (o  forfeit  &U  or  •  percentage  of  the  temporary 
relief  bond  (dcpeoding  on  the  degree  of  the  io- 
house  courvsel'a  culpability  and  other  relevant 
facts).  On  the  other  hand,  if  a  foifailMfw  iriquiry 
uncovers  niisronduct  by  compiainanl's  reuinad 
counsel  that  did  not  tm-oire  Lhc  ii)  bouse  counsfil 
or  any  other  officaTor  tmpluyee  of  the  compiainanl, 
the  ootppiainant'i  lack  of  involvemsm  may  be  a 
relevant  equitabiacoauderarion  under  paragraph 
(c)(S)  of  Tinal  rala  2ia7t>,  and  thus  may  b*  grotind^ 
for  the  Cononlaskm  to  either  (a>  <let^in4i  to  ord^r 
forfeiture  of  tha  bmiA  ar  fb)  order  forfeit  ur«  of  a 
smaUer  perceiMa^e  tkaa  th«  LoauaiuMa  wouki 


ALJ  or  the  Commission  finds 
misconduct  by  complainant's  retained 
counsel,  but  decides  that  the 
misconduct  should  not  be  held  ap,ainst 
the  complainant  for  purposes  of  bond 
forfeiture,  separate  prooeediDgs  can  be 
initiated  against  such  counsel^ 

Paragraph  (d).  Paragraph  (d)  of 
proposed  rule  210.70  stated  thai 
motions  to  stay  temporary  relief  bond 
forfeiture  proceedings  would  not  be 
granted. 

The  ITCTLA  commented  that  the  final 
rule  should  provide  for  autoin^ic  stay 
of  all  bond  forfeitures.  The  ITCTLA 
explained  that — 

Thore  are  adequate  safeguards  throughout 
the  niles  to  deter  meritless  section  337 
tempcirary  relief  requests,  making  an  absolute 
bar  on  stayiog  iorfeiture  p>foc0edin2s  while 
an  appeal  is  pendina  Irrekrvant  to  this 
concern.  There  is  little  inconvenience  to 
respondents  since  they  do  not  r^-  eive  the 
bond  amoxint,  and  the  bond  an.  )aat  is  of 
little  significanrje  to  the  U.S.  Treasury. 
Complainants  would  prefer  to  keep  the  bond 
outstanding  rather  than  paying  the  bond 
amount,  especially  since  tne  bond  may 
uhiir.ately  't)e  relumed.  The  current  rule 
forres  the  complainant  to  incur  additiofuil 
legal  expenses  to  recover  the  forfieitad  bond 
after  wiojilng  oa  appeal.  This  is  unncces.sary 
and  not  an  efficient  allocation  of  tbo 
complainant's  and  the  government's 
resources.  Providing  for  an  automatic  stay  of 
bond  forfoiture  would  appear  to  better  serv« 
all  parties. 

The  ITCTLA  went  on  to  say  that  if  the 
Commission  does  not  favor  automatic 
stajfs  of  bend  forfeitures,  final  rule 
210.70(d)  should  provida  for  stays  of 
forfeiture  proceedings  or  the  effective 
date  of  a  forfeiture  order  on  a  case-by- 
case  basis.  The  ITCTLA  believes  that  in 
a  case,  for  example,  in  which  the 
complaiiiant  has  based  its  appeal  on  a 
legal  issue  over  which  the  Federal 
Circuit  has  not  ruled,  it  would  be 
appropriate  for  the  Crvmmission  to  stay 
forfeiture  of  the  bond  until  the  Federal 
Circuit  has  ruled. 

The  Commission  notes  that  the 
legislative  history  of  the  bond  forfeiture 
authority  indicates  that  (1)  the 
Commission's  temporary  relief  bond 
forfeitures  are  to  be  effected  in  the  some 
manner  that  the  U.S.  Customs  Service 
collects  liquidated  damages  on 
respondents'  section  3.37  bonds,  and  (2) 
the  implementing  Customs  regulations 
(19  CFR  Part  172)  do  not  provide  for 
stays  on  the  assessment  of  liquidatud 


have  ordered  if  the  complainant's  in-houte  couoiiei 
(or  other  officers  at  employees)  had  been  involvsd. 

'*Specifically,  tba  AIJ  or  the  Commiaaion  can 
issue  an  order  directing  tfaa  retained  courtael  to 
show  cause  why  his  conduct  was  not  an  atiuse  of 
process  warranring  the  peyiDent  of  a  paiuny  and/ 
or  a  nonmonetary  nactiort  under  fmal  nikt  2HI.4. 
See  paragraphs  (dXl  KB)  and  4dH21  of  ItMi  rule 
210.4 


damages  p>ending  th«  outcome  of 
judicial  review  of  the  relevaiit 
Commission  determination.  The 
Customs  procedures  have  do<  changed 
in  that  regard.  The  Cotnmission 
accordingly  has  not  drafted  parafp^ph 
(d)  of  final  ruie  210.70  to  provide  far 
stays  of  bond  forfeitures. 

Paragraph  (d)  of  proposed  rule  210.70 
also  provided  that  if  the  complaiDanI 
wins  on  appeal,  the  complainant  can 
file  a  petition  requesting  a  refund  of  the 
amount  of  the  bond  forfeited  or  that  the 
Commission  may  determine  to  provide 
a  refund  sua  sponte.  The  ITCTLA 
commented  there  is  no  reason  for  the 
Government  to  retain  the  forfeited  bond 
amount  and  that  a  refund  shoukl  be 
forthcoming  as  a  matter  of  prtK»dure, 
and  should  not  be  dependent  upon  the 
complainant  filing  for  a  refund  or  the 
Commission  considering  the  issue  sua 
sponte.  The  Commission  agrees  and  has 
drafted  paragraph  (d)  of  the  final  rule  to 
provide  that  if  the  complainant  prevails 
on  appeal,  a  refund  will  be  forth^xMning 
as  a  matter  of  procedure  (so  that  t  he 
complainant  will  not  have  to  file  for  a 
refund  and  the  Commission  will  not 
have  to  consider  the  issue  sua  sponte). 

Subpart  I — Enforcement  Procedures 
and  Advisory  Opinkms 

Section  210.71 

Proposed  rule  210.71  discussed  the 
gathering  of  inibnoation  relevant  to  thu 
enforcement  of  Commission  orders. 

Paragraph  (a).  Paragraph  (a)  of 
propo.>^:d  rule  210.71  authorired  tlie 
Commission  to  require  persons  to  report 
facts  that  will  aid  the  Coounission  in 
determining  whether  a  remedial  or 
consent  order  is  being  complied  with 
and  whether  conditions  that  lod  to  the 
ord»ir  have  changed. 

The  ITCTLA  c3)jected  to  this  rule  in 
part,  apparently  because  it  provided  that 
the  Commission  can  require  information 
to  aid  the  Commission  in  policing 
compliance  with  exclusion  orders,  even 
though  it  is  the  Customs  Service  and  not 
the  Commission  that  enforces  su<± 
orders.  The  Commission  has  drafted 
paragraph  (a)  of  the  final  rule  in  a 
manner  which  should  not  create  the 
impression  that  exclusion  orders  are 
en  forced  by  the  Commissioa  and  not  by 
the  Customs  Service. 

The  ITCTLA  also  objected  to 
paragraph  (a)  of  the  propoeed  rule  oo 
the  grounds  thet  it  prtwides.  in  effect, 
that  the  Commission  may  require 
signatories  to  consent  order  agreements 
to  maii;e  reports  that  were  not  pert  of 
their  agreeinfflit.  The  rTCTLA  explained 
that  under  proposed  rule  2l0.21(c)(3k 
signatories  to  consent  order  agreeoaents 
must  a^«e  not  lo  impede  or  dkallenf^ 
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in  court  any  Ccmmission  effort  to  gather 
information  pursueint  to  subpart  I  of  part 
210  (the  propo!  ed  rules  governing 
enforcement  piocedures  and  advisory 
opinions).  Thu  5,  a  respondent  who 
consents  and  s^pulates  to  the  entry  of 
a  consent  orde^is  also  stipulating  to 
permitting  the  Commission  to  request 
any  informatio  i  it  deems  pertinent  to 
assisting  it  in  c  etermining  whether  and 
to  what  extent  he  respondent  is 
complying  wit  i  the  consent  order.  The 
rrCTTLA  pointf  d  out  that  a  respondent 
could  consent  o  a  certain  form  of 
consent  order,  )ut  the  Commission 
could  subsequi  ntly  add  reporting 
requirements  to  that  form  and  issue  the 
order  in  a  form  that  the  respondent  does 
not  consent  to,  and  the  respondent  will 
essentially  be  \  without  recourse,  because 
it  has  waived  t  le  right  to  challenge  the 
order  in  court. 

The  rrCTLA  did  not  specifically  ask 
the  Commission  to  revise  the  relevant 
aspects  of  proposed  rule  210.71,  and  the 
Commission  does  not  think  that  any 
change  is  wamnted.  The  Commission 
expects  parties  who  execute  consent 
order  settlemei  ts  to  have  read  and 
thought  throu^  i  the  consequences  and 
implications  o  final  rules  210.21(c)(3) 
and  210.71(a)  liefore  signing  the 
agreement  and  asking  the  Commission 
to  terminate  th3  investigation  in  whole 
or  part  on  the  I  lasis  of  the  agreed  upon 
consent  order.  A  settling  respondent 
who  consents  i  ind  stipulates  to  the  entry 
of  a  consent  or  ier  thus  should  be  aware 
that  it  is  also  s  ipulating  to  permitting 
the  Commissic  n  to  require  any 
additional  con  pliance  reports  the 
Commission  d  jems  necessary  or 
appropriate  to  ascertain  whether  the 
respondent  isi  :omplying  with  the 
consent  order. 

The  Commii  sion  notes  also  that 
because  conse  it  orders  must  be 
enforced,  if  ne  :essary,  by  the 
Commission,  i  is  not  unreasonable  for 
the  Commissic  n  to  impose  its  own 
reporting  requ  rements  so  that  it  can 
know  if  the  co  isent  order  is  being 
complied  with  by  the  party  to  whom  it 
is  directed. 


Section  210.7-: 

Proposed  ru 
modification 

Paragraph  f 
proposed  ru 
modification 
for  section  33 

The  ITCTL4 
paragraph  (a) 
of  ambiguity 
rule  210.71(a) 
the  Commissii 
requirements 
the  Commissi 


e  210.74  concerned  the 
cjf  reporting  requirements. 

].  Paragraph  (a)  of 
le|210.74  governed 
qf  reporting  requirements 
remedial  orders, 
commented  that 
I  ontained  the  same  kind 
that  is  present  in  proposed 
-namely,  it  indicates  that 
n  can  modify  reporting 
)f  exclusion  orders  to  aid 
n  in  policing  compliance 


with  such  orders,  even  though  it  is  the 
U.S.  Customs  Service  and  not  the 
Commission  that  enforces  exclusion 
orders. 

The  Commission  has  drafted 
paragraph  (a)  of  the  final  rule  in  a 
manner  which  should  not  create  the 
impression  that  exclusion  orders  are 
enforced  by  the  Commission  and  not  by 
the  Customs  Service. 

Section  210.75 

Proposed  rule  210.75  set  out  the 
procedure  to  be  used  in  proceedings  to 
enforce  exclusion  orders,  cease  and 
desist  orders,  and  consent  orders. 

Paragraph  (c).  Paragraph  (c)  of 
proposed  rule  210.75  stated  that  the 
Commission  need  not  give  prior  notice 
to  any  person  before  initiating  civil 
action  to  enforce  a  remedial  or  consent 
order. 

The  rrCTLA  commented  that  the 
court  in  which  the  civil  action  is 
initiated  determines  the  type,  timing, 
and  sufficiency  of  the  notice.  For  that 
reason,  the  ITCTLA  suggested  that  final 
rule  be  drafted  to  state  that  the 
Commission  need  not  give  notice  of  its 
seeking  judicial  enforcement  of  an 
order,  except  as  required  by  the  court  in 
which  the  civil  action  is  initiated.  The 
Commission  has  drafted  paragraph  (c)  of 
final  rule  210.75  in  that  manner. 

Distribution  Table 

As  stated  above,  the  organization  of 
the  final  rules  differs  significantly  from 
that  of  the  interim  rules.  To  determine 
which  final  rule  is  replacing  a  particular 
interim  rule,  consult  the  following  table. 


Interim  rule 


Interim  njle 


210.1  

2102 

210.4 

210.5(a) 

210.5(b) 

210.5(c) 

210.5(d) 

210.6 

210.7  

210.8 

210.10  

210.11  

210.12 

210.13 

210.20  

210.21  

210.22  

210.23  

2l0.24(a)-(d) 

210.24(e)(1)  , 

210.24(e)(2) 

210.24(e)(3) 

210.24(e)(4) 

210.24(e)(5) 


Finatmle 


210.1 

210.2 

210.3 

210.4(a) 

210.4(b)-(e) 

(see  also  210.25) 

210.4(f) 

210.4(g) 

210.5(a)  and  (b) 

210.5(c) 

210.5(d) 

210.6 

210.7 

210.8 

210.9 

210.10 

210.11 

210.12(a)-(g) 

210.12(h) 

210.13 

210.14(a)-(c) 

210.14(d) 

210.15 

210.52 

210.53(a) 

210.53(b) 

210.54 

210.55 


210.24(e)(6)  

21024(e)(7)  

210.24(e)(8)  

21024(e)(9) 

21024(e)(10) 

210.24(e)(11) 

21024(e){12)  

21024(e)(13)  

21024(e)(14)  

21024(e)(15)  

210.24(e)(16)  

210.24(e)(17)  

21024(e)(18)  

21025 

21026 

210.30  (a),  (b),  and  (d) 


210.30(c) 


210.31 

210.32 
210.33 
210.34 
210.35 


210.36 


210.37 


210.40  

210.41  :.. 

210.42 

210.43  ' 

210.44(a)-(d) 
210.44(e) 


210.50 :.' 

210.51  (a)and(b) 

210.51(c)  ^9 

210.51(d) .... 


210.52  

210.53(a)  .^.. 

210.53(b) 

210.53(c)-(i) 
210.53(j)  ...... 


2210.54 


210.55  .'. 

210.5$ 

210.57 

210.58(a) 

210.58(b)(1)  and  (2)  .. 


210.58(b)(3) 
210.58(b)(4) 
210.58(b)(5) 
210.58(b)(6) 
210.58(b)(7) 
210.58(b)(8) 
210.58(c)(1) 
210.58(c)(2) 
210.58(c)(3) 
210.58(c)(4) 
210.58(c)(5) 


Final  rule 


210.56 

210.57 

210.58 

210.59 

(see  210.58) 

210.60 

210.61 

210.62 

210.63 

210.64 

210.65 

210.66 

210.67 

210.16  and  210.17 

210.19 

210.27(a),  (b),  and 

(c) 
(see  21 0.61)      " 
210.27(d) 
(see  also  21025) 
210.28(a)-(h) 
210.28(i) 
210.29 
210.30 
210.31 

210.32(a)-(e) 
210.32(0 
210.32(g) 
210.33  (a)  and  (b) 
210.33(c) 
(see  also  21025) 
210.34(a)-(c) 
(see  also  210.25) 
210.34(d) 
210.35 
210.36 
210.37 
210.38 
210.39 
210.20 
(see  also 

210.42(a)(2)) 
210.18 

21021  (a)and(b) 
21021(c) 
21021(d)  and 

210.41 
210.40 
210.^42(a)(i) 
210.42(b) 
210.42(c)-(i) 
210.42(b)  and 
(c)  and  210.70(c) 
210.43  and 

210.46(a) 
210.44 
210.45 
210.49 
210.50(a) 
210.50(b)(1)  and 

(2) 
210.68(a) 
210.68(b) 
210.68(c) 
210.68(d) 
210.69(a)-(C) 
210.69(d) 
210.70  (a)  and  (C) 
210.70(b) 
210.70(e) 
210.70(c) 
210,70(d)' 
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Interim  rule 


210.59(a) ...... 

210.59(b) ...... 


210.60 

210.61  

210.70 

210.71  

211.01  

211.10 

211.20 

2112T  

211.22  

21 1 .50  (a)  and  (b) 
211.60(c) ...; 

211.51  

211.52  

211.53 

211.54  

211.55  .."... 

211.56 :....:.. 

211.57  :... 

211.58.... „.., 

211.59 „ 


Final  rule 


210 

(b), 

210 

210 

210 

210 

210 

210 

210 

(80) 

210. 
210. 
210. 

(8,) 

210. 
210. 

2io: 

210 

211 

210 

210 

210. 

210 


22  (a)  and 

210.23,  and 

.51  (a)  and  (c) 

.22(c). 

.23,  and 

.51(b)  and  (c) 

,47 

48 

24 


21(c)(1) 
21(c)(2) 
21(c)(3) 


71 
72 
73 
79 
74 
75 
76 
77 
78 


'^See  also  the  entries  for  interim  rules 
21 1.20  through  21 122. 

0°But  see  final  rule  210.1  and  the  definition 
in  final  aiie  210.3  of  ttie  term  "related  pro- 
ceeding." .- 

8'  Id.  .         -  ' 

Dtrivatioa  Table  .-' 

To  determine  which  interim  rule  is 
the  basis,  in  whole  or  part,  for  a 
particular  final  rule,  consult  the 
following  table: 


Final  rule 


210.1  

2102  -. 

210.3  

210.4(a) 

2i0  4(b)-(e)  

210.4(f) 

210.4(g)  .: 

210.5  (a)  and  (b) 

210.5(c) 

210.5(d) 

210.5  

210.7  ..._ 

210.8 

210.9  ., .-.., 

210.10  ..-. 

210.11 

210.12(3)^9)  

210.'l2(h) 

210.13  .: 

210.14(a)-(c)  

210.14(d) 

210.15 


Interim  rule 


210.16 

210.17 

210.18 

210.19 

210.20 

21021  (a)  and  (b) .... 

21021(c) 

21021(c)(1)  

21021(c)(2)  ;  I  21121 

21021(c)(3)  I  21 1.22 


210.1 

2102 

210.4 

210.5(a) 

21Q.5(b) 

210.5(c) 

210.5(d) 

210.6 


210.7     .. 

210.8 

210.10      - 

210.11 

210.12 

210.13 

210.20- 

21021 

210.22 

210.23 

210.24  (a)-(d) 

210.25 

210.25 

210.50 

210.26 

210.44(e) 

210.51  (a)and(b) 

210.51(c) 

211.20 
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210.21(d) 

210.22  (a)  and  (b) 

210.22(c)  „ 

210.23  

210.24  

210.25  ...; : 

210.26  

210.27(a),  (b).  and  (c) 


210.27(d) 

210.28(a)-(h) 

210.28(i) 

210.29  

210.30  ...; 

210.31  

210.32(a)-(e)  

210.32(f)  .„... 

210.32(g) 

210.33  (a)  and  (b) 
210.33(c) 

210.34  (a)-(c)  

210.34(d) 

210.35  ..._ 


210.36 

210.37 

210.38 

210.39 

210.40  

210.41  

210.42(3Hi)  .. 
210.42(a)(ii) ... 
210.42(a)(2)  .. 

210.42(b) 

210.42(c) 

210.42  (d)-(i) 

210.43  ..'._. 

210.44  ;.... 

210-45  ........... 

210.46  

210.47 

210.48  

210.49  

210,50(3) 

210.50(b) 


21.0.51(a) 

210.51(b) 

210.51(c)  ....... 

210.52  .:. 

210.53(a) 

210.53(b) 

210.54-. 

210.55 

210.56  

210.57  

210.58 

210.59 

21.0.60 

210.61  .7. 

210.62  

210.63  

210.64  

210.65  

210.66 

210.67  

210.68(a) 

210.68(b) 

210.68(c)  ....... 

210.68(d) 

210.69  (a)-(c) 

210.69(d) 

210.70(a) 

210.70(b) 

210.70(c) 


Inlertm  rule 


210.51(d) 
210.59(a) 
210.59(b) 
210.59  (a)  and  (b) 
210.70 


210  30  (a), 
(b).  and  (d) 

210.31 

210.32 
210.33 
210.34 
210.35 


210.36 

210.37 

210.40 

210.41 

210.42 

210.43 

210.44  (a)-(d) 

210.52 

210.51(d) 

210.53(a) 

(but  see  210.44(e)) 

210.53  (b)  and  {]) 

210.53  (c)  and  (j) 

210.53  (d)-(t) 

210.54 

210.55 

210.56 

210.54 

210.60 

210.61 

210.57 

210.58(a) 

21C.58(b)  (l)and 

(2) 
210210.59(a) 
210210.59(b) 
210.59  (a)  and  (b) 
210.24(e)(1) 
210.24(e)(2) 
210.24(e)(3) 
210.24(e)(4) 
210.24(e)(5) 
210.24(e)(6) 
210.24(e)(7) 
210.24(e)(8) 
210.24(e)(9) 
2l0.24(e)(l1) 
210.24(e)(l2) 
210.24{e)(13) 
210.24(e)(14) 
210.24(e)(15) 
210.24(e)(16) 
210.24(e)(17) 
2l0.24(e)(l8) 
210.58(b)(3) 
210.58(b)(4) 
210.58(b)(5) 
210.58(b)(6) 
210210.58(b)(7) 
210.58(b)(8) 
210.58(c)(1) 
210.58(c)(2) 
210.58(c)(1)  and 
(4) 
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210.70(d) 
210.70(e) 

210.71  .... 

210.72  .... 

210.73  .... 

210.74  .... 

210.75  .... 

210.76  

210.77  .... 

210.78  .... 
210.79 


Intenm  rule 


210.58(c)(5) 

210.58<c)(3) 

211.51 

211.52 

211.53 

211.55 

211.56 

211.57 

211.58 

211.59 

211.54 


List  of  Subjects 

19  CFR  Part  210 

Administrative  practice  and 
procedure.  Advisory  opinions.  Business 
and  industry.  Customs  duties  and 
inspection,  imports,  and  investigations. 
Enforcement,  modification,  or 
revocation  of  exclusion  orders,  cease 
.  and  desist  orders,  or  consent  orders. 
Investigations  of  unfair  acts  and  unfair 
methods  of  competition  in  U.S.  import 
trade. 

19  CFR  Part  211 

Administrative  practice  and 
procedure,  Enforcement. 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  International  Trade 
Commission  hereby  removes  Part  211 
and  revises  Part  210of  Title  19  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

SUBCHAPTER  C-4NVESTtGATI0NS  OF 
UNFAIR  PRACT'CES  IN  IMPORT  TRADE 

PART  210— ADJUDICATION  AND 
ENFORCEMENT 

Subpart  A— Rules  of  General  AppJicability 
Sec. 

210.1  Applitabiiitvof  part. 

210.2  General  policy. 

210.3  Definitions. 

210.4  Written  submissions;  represenfationy. 
sanctions. 

210.5  Confidential  business  information. 

210.6  Computation  of  time,  additional 
hearings,  postponpments,  continuances, 
and  extensions  of  lime. 

210.7  Service  of  process  and  of  .hur 
documents. 

Subpart  B — Commencement  of 
Preinstitution  Proceedings  and 
Investigations 

210.8  Commencement  of  preinstitution 
proceedings. 

210.9  Action  of  Commission  upon  rcu'ipt 
of  complaint. 

210.10  Institution  of  investigation. 

210.11  Service  of  complaint  and  notice  of 
investigation. 

Subpart  C— Pleadings 

210.12  The  complaint. 

210.13  The  response. 

210.14  Amendments  to  pleadings  and 
notice;  supplemental  submissions. 
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Subpart  D—Moi  Ions 

210.15  Motion  1. 

210.16  Detault 

210.17  Failure; 
statutory 

210.18 

210.19    Interveition. 

210.20 

-information 

210.21  Termination 

210.22  Desi 
complicate< 

210.2n    Susper^ 

210.24 

210.25 

210.26    Otheri^otions 


Summary 


Declass  Ticatton  of  confidential 


210.27    Genera 

discovery 
210.2« 
210.29 

210.30  Reques^ 
documents 
land. 

210.31  Reques|s 

210.32  Su 
210.33 

discovery; 
210.34 


jbpofln^ 
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to  act  other  than  the 
ofdefault. 
determinations. 


of  investigations, 
ing  an  investigation  "more 


ion  of  investigation. 
Interlodutory  appeals. 
Sanctic  ns. 


Subpart  E— Discovery  and  Compulsory 

Process 


provisions  governing 

Dc  positions. 
Interroj  atories. 

for  production  of 
md  things  and  entry  upon 


for  admission, 
as. 
Faiiureho  make  or  cooperate  in 

s  inctions. 
Protect  ve  orders. 


Subpart  F — Prehearing  Conferences  and 
Hearings 

2 1 0. 35    PreheaAng  conferences. 

provisiorts  for  hearings. 


Genera  | 

Evidern  :e. 

Record 

In  cam(  ra  treatment  of  confidential 


210.36 
210.37 
210.38 
210.39 

information 
210.40    Propos(  d  findings  and  conclusions 

and  briefs. 

Subpart  G — Detjerminations  and  Actions 
Taken 

Temirfation 


210.41 

210.42  Initial 

210.43  Petitions 
determinat 
temporary 

210.44  Commit 
motion  of  i 
matters 

210.45  RevietM 
matters 

210.46  Petitioits 
of  initial 
section  337 

210.47  Petitiois 

210.48  Dispos  t 
reconsidera : 

210.49 

action. 
210.50    Comm 

interest,  aw 
21051     Period 


of  investigation. 
(  eterminations. 

for  review  of  initial 
i^jns  on  matters  other  than 
lief. 

ion  review  on  its  own 
itial  determinations  on 
than  temporary  relief, 
of  initial  determinations  on 
f  than  temporary  relief, 
for  and  sua  spwnte  review 
inations  on  violation  of 
or  temporary  relief. 

for  reconsideration, 
ion  of  petitions  for 
ion. 

of  Commission 


i; 


SOthiT 


de  ermii 


Implen  entation  < 


I5S 


ion  action,  the  public 
bonding  l>y  respondents, 
'or  concluding  investigation. 


tions 


Subpart  H— T( 

210.52  Mot 

210.53  Motion 

210.54  Service 
complainan  L 

210.55  Content 

210.56  Notice 
210.57 


'ertipofary  I 


Ra(M 

.  for  temporary  relief, 
filed  after  compiaiot. 
of  motion  by  the 


of  service  copies, 
icownpanring  servite  copies. 
Amentjment  of  the  motion. 


210.58  Provisional  acceptance  of  the 
motion. 

210.59  Responses  to  the  nwtion  and  the 
complaint. 

210.60  Designating  an  investigation  "more 
complicated"  for  the  purpose  of 
adjudicating  a  motion  for  temporary 
relief. 

210.61  Discovery  and  compulsory  prxxxss. 

210.62  Evidentiary  hearing. 

210.63  Proposed  findings  arid  conclusions 
and  briefs. 

210.64  Interlocutory  appeals. 

210.65  Certification  of  the  record. 

210.66  Initial  determination  concerning 
temporary  relief:  Commission  action 
thereon. 

210.67  Remedy,  the  public  interest,  and 
bonding  by  respondents. 

210.68  Complainant's  temporary  relief 
bond. 

210.69  Approval  of  complainant's 
temporary  relief  bond. 

210.70  Forfeiture  of  complainant's   , 
temporary  relief  bond. 

Subpart  (—Enforcement  Procedures  and 
Advisory  Opinions 

210.71  Information  gathering. 

210.72  Confidentiality  of  information. 

210.73  Review  of  reports. 

210.74  Modification  of  reporting 
requirements. 

210.75  Proceedings  to  enforce  exclusion 
orders,  cease  and  desist  orders,  consent 
orders,  and  other  Commission  orders. 

210.76  Modification  or  rescission  of 
exclusion  orders,  cease  and  desist  orders, 
and  consent  orders. 

210.77  Temporary  emergency  action. 

210.78  Notice  of  enforcement  action  to 
Government  agencies. 

210.79  Advisory  opinions. 

Authority:  19  U.S.C.  1333, 1335,  and  1337. 
and  sections  2  and  1342(d)(1)(B)  of  Pub.  L 
No.  100-418, 102  Stat.  1107. 

Subpart  A — Rules  of  General 
Applicability 

§210.1    ApplicabiUty  of  pan 

The  rules  in  this  part  apply  to 
investigations  under  section  337  of  the 
Tariff  Act  of  1930  and  related 
proceedings.  These  rules  are  authorized 
by  sections  333,  335.  or  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §§  1333, 1335. 
and  1337)  and  sections  2  and 
1342(dMl)(B)  of  the  Onmibus  Trade  and 
Competitiveness  Act  of  1988.  Pub.  L, 
No.  100-418. 102  Stat.  1107  (1988). 

§210.2    General  peUcy. 

It  is  the  policy  of  the  Commission 
that,  to  the  extent  practicable  and 
consistent  with  requirements  of  law,  ail 
investigations  and  related  proceedings 
under  this  part  shall  be  conducted 
expeditiously.  The  parties,  their 
attorneys  or  other  representatives,  and 
the  presiding  administrative  law  judge 
shall  make  every  effort  at  each  stage  of 
the  investigation  or  related  proceeding 
to  avoid  delay. 


§210.3    OafinKlons. 

As  used  in  this  part — 

Administrative  law  judge  means  the 
person  appointed  under  section  3105  of 
title  5  of  the  United  States  Code  who 
presides  over  the  taking  of  evidence  in 
an  investigation  under  this  part.  If  the 
Commission  so  orders  or  a  section  of 
this  part  so  provides,  an  administrative 
law  judge  also  may  preside  over  stages 
of  a  related  proceeding  under  this  part. 

Commission  investigative  attorney 
means  a  Commission  attorney 
designated  to  engage  in  investigatory 
activities  in  an  investigation  or  a  related 
proceeding  under  this  part. 

Complainant  means  a  person  who  has 
filed  a  complaint  with  the  Commission 
under  this  part,  alleging  a  violation  of 
section  337  of  the  Tariff  Act  of  1930. 

Intervenor  means  a  person  who  has 
been  granted  leave  by  the  Commission 
to  intervene  as  a  party  to  an 
investigation  or  a  related  proceeding 
under  this  part. 

Investigation  means  a  formal 
Commission  inquiry  instituted  to 
determine  whether  there  is  a  violation 
of  section  337  of  the  Tariff  Act  of  1930. 
An  investigation  is  instituted  upon 
publication  of  a  notice  in  the  Federal 
Register.  The  investigation  entails 
postinstitution  adjudication  of  the 
complaint.  An  investigation  can  also 
involve  the  processing  of  one  or  more  of 
the  following:  A  motion  to  amend  the 
complaint  and  notice  of  investigation;  a 
motion  for  temporary  relief;  a  motion  to 
designate  "more  complicated"  the 
temporary  or  the  permanent  relief  stage 
of  the  investigation;  an  interlocutory 
appeal  of  an  administrative  law  juc^'s 
decision  on  a  particular  matter;  a 
motion  for  sanctions  for  abuse  of 
process,  abuse  of  discovery,  or  failure  to 
make  or  cooperate  in  discovery,  which 
if  granted,  would  have  an  impact  on  the 
adjudication  of  the  merits  of  the 
complaint;  a  petition  for  reconsideration 
of  a  final  Commission  determination;  a 
motion  for  termination  of  the 
investigation  in  whole  or  part;  and 
procedures  undertaken  in  response  to  a 
judgment  or  judicial  order  issued  in  an 
appeal  of  a  Commission  determination 
or  remedial  order  issued  under  section 
337.  Final  termination  of  an 
investigation  occurs  when  the 
Commission  issues  a  nonappealable 
determination,  order,  or  notice  that  ends 
the  investigation,  when  any 
administrative  or  fudicial  review 
relating  to  the  final  Commission  action 
has  ended,  or  when  the  time  for  seeking 
such  review  has  expired. 

Party  means  each  complainant, 
respondent,  intervenor,  or  Commission 
investigative  attorney. 


Proposed  intervenor  means  any 
person  who  has  filed  a  motion  to 
intervene  in  an  investigation  or  a  related 
proceeding  under  this  part. 

Proposed  respondent  means  any 
person  named  in  a  complaint  filed 
under  this  part  as  allegedly  violating 
section  337  of  the  Tariff  Act  of  1930. 

Related  proceeding  means 
preinstitution  proceedings,  sanction 
proceedings  {for  the  possible  issuance  of 
sanctions  that  would  not  have  a  bearing 
on  the  adjudication  of  the  merits  of  a 
complaint  or  a  motion  under  this  part), 
bond  forfeiture  proceedings, 
proceedings  to  enforce,  modify,  or 
revokes  r^jmedial  or  consent  order,  or 
advisory  opinion  proceedings. 

Respondent  means  any  person  named 
in  a  notice  of  investigation  issued  under 
this  part  as  allegedly -violating  section 
337  of  the  Tariff  Act  of  1930. 

§210.4    Written  submissions; 
representations;  sanctions. 

[a]  Caption;  names  of  parties.  The 
front  page  of  every  written  submission 
filed  by  a  party  or  a  proposed  party  to 
an  investigation  or  a  related  proceeding 
under  this  part  shall  contain  a  caption 
setting  forth  the  name  of  the 
Commission,  the  title  of  the 
investigation  or  related  proceeding,  the 
docket  number  or  investigation  number, 
if  any,  assigned  to  the  investigation  or 
related  proceeding,  and  in  the  case  of  a 
complaint,  the  names  of  the 
complainant  and  all  proposed 
respondents. 

(b)  Signature.  Every  pleading,  written 
motion,  and  other  paper  of  a  party  or 
proposed  party  who  is  represented  by 
an  attorney  in  an  investigation  or  a 
related  proceeding  under  this  part  shall 
be  signed  by  at  least  one  attorney  of 
record  in  the  attorney's  individual 
name.  A  party  or  proposed  party  who  is 
not  represented  by  an  attorney  shall 
sign,  or  his  duly  authorized  officer  or 
agent  shall  sign,  the  pleading,  written 
motion,  or  other  paper.  Each  paper  shall 
state  the  signer's  address  and  telephone 
number,  if  any.  Pleadings,  written 
motions,  and  other  papers  need  not  be 
under  oath  or  accompanied  by  an 
affidavit,  except  as  provided  in 

§§  210.12(a)(1),  210.13(b),  210.18. 
210.52(d),  210.59(b),  or  another  section 
of  this  part  or  by  order  of  the 
administrative  law  judge  or  the 
Commission.  If  a  pleading,  motion,  or 
other  paper  is  not  signed,  it  shall  be 
stricken  unless  it  is  signed  promptly 
after  omission  of  the  signature  is  called 
to  the  attention  of  the  submitter. 

(c)  Representations.  By  presenting  to 
the  presiding  administrative  law  judge 
or  the  Commission  (whether  by  signing, 
filing,  submitting,  or  later  advocating)  a 


pleading,  written  motion,  or  other 
paper,  an  attorney  or  unrepresented 
party  or  proposed  party  is  certifying  that 
to  the  best  of  the  person's  knowledge, 
information,  and  belief,  formed  after  an 
inquiry  reasonable  under  the 
circumstances — 

(1)  it  is  not  being  presented  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  the  investigation 
or  related  proceeding; 

(2)  the  claims,  defenses,  and  other 
legal  contentions  therein  are  warranted 
by  existing  law  or  by  a  nonfrivolous 
argument  for  the  extension, 
modification,  or  reversal  of  existing  law 
or  the  establishment  of  new  law; 

(3)  the  allegations  and  other  factual 
contentions  have  evidentiary  support  or, 
if  specifically  so  identified,  are  likely  to 
have  evidentiary  support  after  a 
reasonable  opportunity  for  further 
investigation  or  discovery;  and 

(4)  the  denials  of  factual  contentions 
are  warranted  on  the  evidence  or,  if 
specifically  so  identified,  are  reasonably 
based  on  a  lack  of  information  or  belief. 

(d)  Sanctions.  If,  after  notice  and  a 
reasonable  opportunity  to  respond  (.see 
paragraph.^  (d)(1)  (i)and  (ii)  of  this 
section  and  §210.25),  the  presiding 
administrative  law  judge  or  the 
Commission  determines  that  paragraph 
(c)  of  this  section  has  been  violated,  the 
admini-strative  law  judge  or  the 
Commission  may,  subject  to  the 
conditions  stated  below  and  in  §210.25. 
impose  an  appropriate  sanction  upon 
the  attorneys,  law  firms,  or  parties  that 
have  violated  paragraph  (c)  or  are 
responsible  for  the  violation.  A 
representation  need  not  be  frivolous  in 
its  entirety  in  order  for  the 
administrative  law  judge  or  the 
Commission  to  determine  that 
paragraph  (c)  has  been  violated.  If  any 
portion  of  a  representation  is  found  to 
be  false,  frivolous,  misleading,  or 
otherwise  in  violation  of  paragraph  (c), 
a  sanction  may  be  imposed.  In 
determining  whether  paragraph  (c)  has 
been  violated,  the  administrative  law 
judge  or  the  Commission  will  consider 
whether  the  representation  or  disputed 
portion  thereof  was  objectively 
reasonable  under  the  circumstances. 
(1)  How  initiated— {i)  By  motion.  A 
motion  for  sanctions  under  this  section 
shall  be  made  separately  from  other 
motions  or  requests  and  shall  describe 
the  specific  conduct  alleged  to  violate 
paragraph  (c).  It  shall  be  served  as 
provided  in  paragraph  (g)  of  this 
section,  but  shall  not  be  filed  with  or 
presented  to  the  presiding 
administrative  law  judge  or  the 
Commission  unless,  within  seven  days 
after  service  of  the  motion  (or  such  oiher 


period  as  the  administrative  law  judge 
or  the  Commission  may  prescribe),  the 
challenged  paper,  claim,  defense, 
contention,  allegation,  or  denial  is  not 
withdrawTi  or  appropriately  correrted. 
See  also  §  210.25  (a)  through  (c).  If 
warranted,  the  administrative  law  judge 
or  the  Commission  may  award  to  the 
party  or  proposed  party  prevailing  on 
the  motion  the  reasonable  expenses  and 
attorney's  fees  incurred  in  presenting  or 
opposing  the  motion.  Absent 
exceptional  circumstances,  a  law  firm 
shall  be  held  jointly  responsible  for 
violations  committed  by  its  partners, 
associates,  and  employees. 

(ii)  On  the  administrative  law  judge's 
or  the  Commission's  initiative.  The 
administrative  law  judge  or  the 
Commis.sion  may  enter  an  order  sua 
sponte  describing  the  specific  conduct 
that  appears  to  violate  paragraph  (c)  of 
this  section  and  directing  an  attorney, 
law  firm,  party,  or  proposed  party  to 
show  cause  why  it  has  not  violated 
parap.raph  (c)  with  respect  thereto. 

(2)  Nature  of  sanctions:  limitations  :\ 
sanction  imposed  for  violation  of 
paragraph  (c)  of  this  section  shall  be 
limited  to  what  is  sufficient  to  deter 
repetition  of  such  conduct  or 
comparable  conduct  by  others  similarly 
situated.  Subject  to  the  limitations  in 
paragraphs  (d)(2)  (i)  through  (iv)  of  this 
section,  the  sanction  may  consist  of,  or 
include,  directives  of  a  nonmonetary 
nature,  an  order  to  pay  a  penahy,  or.  if 
imposed  on  motion  and  warranted  for 
effective  deterrence,  an  order  directing 
payment  to  the  movant  of  some  or  all  of 
the  reasonable  attorney's  fees  and  other 
expenses  incurred  as  a  direct  result  of 
the  violation. 

(i)  Monetary  sanctions  shall  not  he 
imposed  under  this  section  against  the 
United  States,  the  Commission,  or  a 
Commission  investigative  attorney. 

(ii)  Monetary  sanctions  may  not  be 
awarded  against  a  represented  party  or 
proposed  party  for  a  violation  of 
paragraph  (c)(2)  of  this  section. 

(iii)  Monetary  sanctions  may  not  be 
impo.sed  on  the  administrative  law 
judge's  or  the  Commis.sion's  initiative 
unless — 

(A)  The  Commission  or  the 
administrative  law  judge  issues  an  order 
to  show  cause  before  the  investigation 
or  related  proceeding  is  terminated,  in 
whole  or  in  relevant  part,  as  to  the  party 
or  proposed  party  which  is,  or  whose 
attorneys  are,  to  be  sanctioned;  and 

(B)  Such  temunation  is  the  result  of— 
[1]  A  motion  to  withdraw  the 

complaint,  motion,  or  petition  that  was 
the  basis  for  the  investi'gation  or  related 
proceeding, 
(2)  A  settlement  agreement,  or 
[3]  A  consent  order  agreement. 
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business  information  covered  by  an 
administrative  protective  order,  or  that 
are  the  subject  of  a  request  for 
confidential  treatment,  must  file 
nonconfidential  copies  and  serve  them 
on  the  other  parties  to  the  investigation 
or  related  proceeding  within  10 
calendar  days  after  filing  the 
confidential  version  with  the 
Commission: 

(i)  A  complaint  and  all  supplements 
and  exhibits  thereto; 

(ii)  A  respjonse  to  a  complaint  and  all 
supplements  and  exhibits  thereto; 
*    (iii)  All  submissions  relating  to  a 
motion  to  amend  the  complaint  or 
notice  of  investigation;  and 

(iv)  All  suomissions  addressed  to  the 
Commission.  Other  sections  of  this  part 
may  require,  or  the  Commission  or  the 
administrative  law  judge  may  order,  the 
filing  and  service  of  nonconfidential 
copies  of  other  kinds  of  confidential 
submissions.  If  the  submitter's  ability  to 
prepare  a  nonconfidential  copy  is 
dependent  upon  receipt  of  the 
nonconfidential  version  of  an  initial 
determination,  or  a  Commission  order 
or  opinion,  or  a  ruling  by  the 
administrative  law  judge  or  the 
Commission  as  to  whether  some  or  all 
of  the  inforniation  at  issue  is  entitled  to 
confidential  treatment,  the 
nonconfidential  copies  of  the 
submission  must  be  filed  within  10 
calendar  days  after  service  of  the 
Commission  or  administrative  law  judge 
document  in  question.  The  time  periods 
for  filing  specified  in  this  paragraph 
apply  unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  specifically  provides 
otherwise. 

(g)  Service.  Unless  the  Commission, 
the  administrative  law  judge,  or  another 
section  of  this  part  specifically  provides 
otherwise,  every  written  submission 
filed  by  a  party  or  proposed  party  shall 
be  served  on  all  other  parties  in  the 
manner  specified  in  §  201.16(b)  of  this 
chapter. 

§210.5    Confidential  business  information. 

(a)  Definition  and  submission. 
Confidential  business  information  shall 
be  defined  and  identified  in  accordance 
with  §  201.6(a)  and  (c)  of  this  chapter. 
Unless  otherwise  ordered  by  the 
Commission  or  the  administrative  law 
judge,  confidential  business  information 
shall  be  submitted  in  accordance  with 

§  201.6(c). 

(b)  Restrictions  on  disclosure. 
Information  submitted  to  the 
Commission  or  exchanged  among  the 
parties  in  connection  with  an 
investigation  or  a  related  proceeding 
under  this  part,  which  is  properly 
designated  confidential  under  paragraph 


(a)  of  this  section  and  §  201.6(a)  of  this 
chapter,  may  not  be  disclosed  to  anyone 
other  than  the  following  persons 
without  the  consent  of  the  submitter: 

(1)  Persons  who  are  granted  access  to 
confidential  information  under 

§  210.39(a)  or  a  protective  order  issued 
pursuant  to  §  210.34(a); 

(2)  An  officer  or  employee  of  the 
Commission  who  is  directly  concerned 
with  carrying  out  or  maintaining  the 
records  of  the  investigation  or  related    - 
proceeding  for  which  the  information 
was  submitted; 

(3)  An  officer  or  employee  of  the 
United  States  Government  who  is 
directly  involved  in  a  review  conducted 
pursuant  to  section  337(j)  of  the  iariff 
Act  of  1930;  or 

(4)  An  officer  or  employee  of  the 
United  States  Customs  Service  who  is 
directly  involved  in  administering  an 
exclusion  from  entry  under  section 
337(d)  or  (g)  of  the  Tariff  Act  or  an  entry 
under  bond  under  section  337(e)  of  the 
Tariff  Act  resulting  from  the 
investigation  in  connection  with  which 
the  information  was  submitted. 

(c)  Confidentiality  determinations  in 
preinstitution  proceedings.  After  a 
complaint  is  filed  under  section  337  of 
the  Tariff  Act  of  1930  and  before  an 
investigation  is  instituted  by  the 
Commission,  confidential  business 
information  designated  confidential  by 
the  supplier  shall  be  submitted  in 
accordance  with  §  201.6(b)  of  this 
chapter.  The  Secretary  shall  decide,  in 
accordance  with  §  201.6(d)  of  this 
chapter,  whether  the  information  is 
entitled  to  confidential  treatment. 
Appeals  from  the  ruling  of  the  Secretary- 
shall  be  made  to  the  Commission  as  set 
forth  in  §  201.6(e)  and  (f)  of  this  chapter. 

(d)  Confidentiality  determinations  in 
investigations  and  other  related 
proceedings.  (1)  If  an  investigation  is 
instituted  or  if  a  related  proceeding  is 
assigned  to  an  administrative  law  judge, 
the  administrative  law  judge  shall  set. 
the  ground  rules  for  the  designation, 
submission,  and  handling  of 
information  designated  confidential  by 
the  submitter.  When  requested  to  do  so, 
the  administrative  law  judge  shall 
decide  whether  information  in  a 
document  addressed  to  the 
administrative  law  judge,  or  to  be 
exchanged  among  the  parties  while  the 
administrative  law  judge  is  presiding,  is 
entitled  to  confidential  treatment.  The 
administrative  law  judge  shall  also 
decide,  with  respect  to  all  orders,  initial 
determinations,  or  other  documents 
issued  by  the  administrative  law  judge, 
whether  information  designated 
confidential  by  the  supplier  is  entitled 
to  confidential  treatment.  The  supplier 
of  the  information  or  the  person  seeking 
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the  information  may,  with  leave  of  the 
administrative  law  judge,  request  an 
appeal  to  the  Commission  of  the 
administrative  law  judge's  unfavorable 
ruling  on  this  issue,  under 
§  210.24(b)(2). 

(2)  The  Commission  may  continue 
protective  orders  issued  by  the 
administrative  law  judge,  amend  or 
revoke  those  orders,  or  issue  new  ones. 
All  submissions  addressed  to  the 
Commission  that  contain  information 
covered  by  an  existing  protective  order 
will  be  given  confidential  treatment. 
(See  also  §  210.72.)  New  information 
that  is  submitted  to  the  Commission, 
designated  confidential  by  the  supplier, 
and  not  covered  by  an  existing 
protective  order  must  be  submitted  to 
the  Secretary  with  a  request  for 
confidential  treatment  in  accordance 
with  §  201 .6(b)  and  (c)  of  this  chapter. 
The  Secretary  shall  decide,  in 
accordance  with  §  201.6(d)  of  this 
chapter,  whether  the  information  is 
entitled  to  confidential  treatment. 
Appeals  from  the  ruling  of  the  Secretary 
shall  be  made  to  the  Commission  as 
provided  in  §  201.6(e)  and  (0  of  this 
chapter.  The  Commission  shall  decide, 
v/ith  respect  to  all  orders,  notices, 
opinions,  and  other  documents  issued 
by  or  on  behalf  of  the  Commission, 
whether  information  designated 
confidential  by  the  supplier  is  entitled 
to  confidential  treatment. 

§210.6  Computaticn  of  tin>e,  additional 
hearings,  postponements,  continuances, 
and  extensions  of  time. 

Unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  specifically  provides 
otherwise,  the  computation  of  time  and 
the  granting  of  additional  hearings, 
postponements,  continuances,  and 
extensions  of  time  shall  be  in 
accordance  with  §§  201.14  and 
201.16(d)  of  this  chapter.  Whenever  a 
party  has  the  right  or  is  required  to 
perform  some  act  or  to  take  some  action 
within  a  prescribed  period  after  service 
of  a  document  upon  it,  and  the 
document  was  served  by  mail,  the 
deadline  shall  be  computed  by  adding 
to  the  end  of  the  prescribed  period  the 
additional  time  allotted  under 
§  201.16(d),  unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  specifically  provides 
otherwise. 

§  21 0.7    Service  of  process  and  other 
documents. 

The  ser\'ice  of  process  and  all 
documents  issued  by  or  on  behalf  of  the 
Commission  or  the  administrative  law 
judge — and  the  service  of  all  documents 
issued  by  parties  under  §§210.27 


through  210.34  of  this  part — shall  be  in 
accordance  with  §  201.16  of  this 
chapter,  unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  specifically  provides 
otherwise. 

Subpart  B — Commencement  of 
Preinstitution  Proceedings  and 
Investigations 

§  210.8    Commencement  of  preinstitution 
proceedings. 

(a)  Upon  receipt  of  complaint.  A 
preinstitution  proceeding  is  commenced 
by  filing  with  the  Secretary  the  original 
and  14  true  copies  of  a  complaint,  plus 
one  copy  for  each  person  named  in  the 
complaint  as  violating  section  337  of  the 
Tariff  Act  of  1930  and  one  copy  for  the 
government  of  each  foreign  country  of 
any  person  or  persons  so  named.  If  the 
complainant  is  seeking  temporary  relief, 
one  additional  copy  of  the  motion  for 
such  relief  also  must  be  filed  for  each 
proposed  respondent  and  for  the 
government  of  the  foreign  country  of  the 
proposed  respondent.  The  additional 
copies  of  the  complaint  and  motion  for 
temporary  relief  for  each  proposed 
respondent  and  the  appropriate  foreign 
government  are  to  be  provided 
notwithstanding  the  procedures 
applicable  to  a  motion  for  temporary 
relief,  which  require  service  of  the 
complaint  and  motion  for  temporary 
relief  by  the  complainant. 

(b)  Upon  the  initiative  of  the 
Commission.  The  Commission  may 
upon  its  initiative  commence  a 
preinstitution  proceeding  based  upon 
any  alleged  violation  of  section  337  of 
theTariff  Actof  1930. 

§210.9    Action  of  Commission  upon 
receipt  of  complaint 

Upon  receipt  of  a  complaint  alleging 
violation  of  section  337  of  theTarifif  Act 
of  1930,  the  Commission  shall  take  the 
following  actions: 

(a)  Examination  of  complaint.  The 
Commission  shall  examine  the 
complaint  for  sufTiciency  and 
compliance  with  the  applicable  sections 
of  this  chapter. 

(b)  Informal  investigatory  activity.  The 
Commission  shall  identify  sources  of 
relevant  information,  assure  itself  of  the 
availability  thereof,  and,  if  deemed 
necessary,  prepare  subpoenas  therefore, 
and  give  attention  to  other  preliminar}- 
matters. 

§  210.10    Institution  of  investigation. 

(a)(1)  The  Commission  shall 
determine  whether  the  complaint  is 
properly  filed  and  whether  an 
investigation  should  be  instituted  on  the 
basis  of  the  complaint.  That 
determination  shall  be  made  within  30 


days  after  the  complaint  is  filed, 
unless — 

(i)  Exceptional  circum.stances 
preclude  adherence  to  a  30-day 
deadline; 

(ii)  Additional  time  is  allotted  under 
other  sections  of  this  part  in  connection 
with  the  preinstitution  processing  of  a 
motion  by  the  complainant  for 
temporary  relief; 

(iii)  The  complainant  requests  that  the 
Commission  postpone  the 
determination  on  whether  to  institute  an 
investigation;  or 

(iv)  "The  complainant  withdraws  the 
complaint. 

(2)  If  exceptional  circumstances 
preclude  Commission  adherence-to  the 
30-day  deadline  for  determining 
whether  to  institute  an  investigation  on 
the  basis  of  the  complaint,  the 
determination  will  be  made  as  soon 
after  that  deadline  as  possible. 

(3)  If  additional  time  is  allotted  in 
connection  with  the  preinstitution 
processing  of  a  motion  by  the 
complainant  for  temporary  relief,  the 
Commission  will  determine  whether  to 
institute  an  investigation  and 
provisionally  accept  the  motion  within 
35  days  after  the  filing  of  the  complaint 
or  by  a  subsequent  deadline  computed 
in  accordance  with  §  210.53(a).  §  210.54, 
§  210.55(b),  §  210.57,  or  §  210.58  as. 
applicable. 

(4)  If  the  complainant  desires  to  have 
the  Commission  postpone  making  a 
determination  on  whether  to  institute  an 
investigation  in  response  to  the 
complaint,  the  complainant  must  file  a 
written  request  with  the  Secretary.  If  the 
request  is  granted,  the  determination 
will  be  rescheduled  for  whatever  date  is 
appropriate  in  light  of  the  facts. 

(5)(i)  The  complainant  may  withdraw 
the  complaint  as  a  matter  of  right  at  any 
time  before  the  Commission  votes  on 
whether  to  institute  an  investigation.  To 
effect  such  withdrawal,  the  complainant 
must  file  a  written  notice  with  the 
Commission.  If  the  complaint  is  being 
withdrawn  pursuant  to  a  settlement 
agreement,  a  copy  of  the  agreement 
must  be  filed  with  the  Commission 
along  with  the  notice  of  withdrawal.  If 
the  agreement  contains  confidential 
business  information  within  the 
meaning  of  §  201.6(a)  of  this  chapter,  at 
least  one  copy  of  the  agreement  with 
such  information  deleted  shall 
accompany  the  motion,  in  addition  to  a 
cony  of  the  confidential  version. 

(ii)  If  a  motion  for  temporary  relief 
was  filed  in  addition  to  the  complaint, 
the  motion  must  be  withdrawn  along 
with  the  complaint,  and  the 
complainant  must  serve  copies  of  the 
notice  of  withdrawal  on  all  propo-sed 
respondents  and  on  the  embassies  that 
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the  complainant  and  any  such  officer, 
attorney,  or  agent  given  on  the  first  page 
of  the  complaint; 

(2)  Include  a  statement  of  the  facts 
constituting  Ihe  alleged  unfair  methods 
of  competition  and  unfair  acts; 

(3)  Describe  specific  instances  of 
alleged  unlawful  importations  or  sales, 
and  shall  provide  the  Tariff  Schedules 
of  the  United  States  item  number(s)  for 
importations  occurring  prior  to  January 
1,  1989,  and  the  Harmonized  Tariff 
Schedule  of  the  United  States  item 
number(s)  for  importations  occurring  on 
or  after  January  1, 1989; 

(4)  State  the  name,  address,  and 
nature  of  the  business  (when  such 
nature  is  known)  of  each  person  alleged 
to  be  violating  section  337  of  the  Tariff 
Act  of  1930; 

(5)  Include  a  statement  as  to  whether 
the  alleged  unfair  methods  of 
competition  and  unfair  acts,  or  the 
subject  matter  thereof,  are  or  have  been 
the  subject  of  any  court  or  agency 
litigation,  and,  if  so,  include  a  brief 
summary  of  such  litigation; 

(6)(i)  If  the  complaint  alleges  a 
violation  of  section  337  based  on 
infringement  of  a  U.S.  patent,  or  a 
federally  registered  copyright, 
trademark,  or  mask  work,  under  section 
337(a)(1)  (B),  (C),  or  (D)  of  the  Tariff  Act 
of  1930,  include  a  description  of  the 
relevant  domestic  industry  as  defined  in 
section  337(a)(3)  that  allegedly  exists  or 
is  in  the  process  of  being  established, 
including  the  relevant  operations  of  any 
licensees.  Relevant  information  includes 
but  is  not  limited  to: 

(A)  Significant  investment  in  plant 
and  equipment; 

(B)  Significant  employment  of  labor  or 
capital;  or 

(C)  Substantial  investment  in  the 
exploitation  of  the  subject  patent, 
copyright,  trademark,  or  mask  work, 
including  engineering,  research  and 
development,  or  licensing;  or 

(ii)  If  the  complaint  alleges  a  violation 
of  section  337  of  the  Tariff  Act  of  1930 
based  on  unfair  methods  of  competition 
and  unfair  acts  that  have  the  threat  or 
effect  of  destroying  or  substantially 
injuring  an  industry  in  the  United  States 
or  preventing  the  establishment  of  such 
an  industry  under  section  337(a)(1)(A) 
(i)  or  (ii),  include  a  description  of  the 
domestic  industry  affected,  including 
the  relevant  operations  of  any  licensees; 
or 

(iii)  If  the  complaint  alleges  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  based  on  unfair  methods  of 
competition  or  unfair  acts  that  have  the 
threat  or  effect  of  restraining  or 
monopolizing  trade  and  commerce  in 
the  United  States  under  section 


337(a)(l)(A)(iii),  include  a  description  of 
the  trade  and  commerce  afTected. 

(7)  Include  a  description  of  the 
complainant's  business  and  its  interests 
in  the  relevant  domestic  industry  or  the 
relevant  trade  and  commerce.  For  every 
intellectual  property  based  complaint 
(regardless  of  the  type  of  intellectual 
property  right  involved),  include  a 
showing  that  at  least  one  complainant  is 
the  owner  or  exclusive  licensee  of  the 
subject  intellectual  property;  and 

(8)  If  the  alleged  violation  involves  an 
unfair  method  of  competition  or  an 
unfair  act  other  than  those  listed  in 
paragraph  (a)(6)(i)  of  this  section,  state 

a  specific  theory  and  provide 
corroborating  data  to  support  ihe 
allegation(s)  in  the  complaint 
concerning  the  existence  of  a  threat  or 
effect  to  destroy  or  substantially  injure- 
a  domestic  industry,  to  prevent  the 
establishment  of  a  domestic  industry,  or 
to  re.strain  or  monopolize  trade  and 
commerce  in  the  United  States.  The 
information  that  should  ordinarily  be 
provided  includes  the  volume  and  trend 
of  production,  sales,  and  inventories  of 
the  involved  domestic  article;  a 
description  of  the  facilities  and  number 
and  type  of  workers  employed  in  the 
production  of  the  involved  domestic 
article;  profit-and-loss  information 
covering  overall  operations  and 
operations  concerning  the  involved 
domestic  article:  pricing  information 
with  respect  to  the  involved  domestic 
article;  when  available,  volume  and 
sales  of  imports;  and  other  pertinent 
data. 

(9)  Include,  when  a  complaint  is 
based  upon  the  infringement  of  a  valid 
and  enforceable  U.S.  patent — 

(i)  The  identification  of  each  U.S. 
letters  patent  and  a  certified  copy 
thereof  (a  legible  copy  of  each  such 
patent  will  suffice  for  each  required 
copy  of  the  complainant); 

(ii)  The  identification  of  the 
ownership  of  each  involved  U.S.  letters 
patent  and  a  certified  copy  of  each 
assignment  of  each  such  patent  (a 
legible  copy  thereof  will  suffice  for  each 
required  copy  of  the  complaint); 

(iii)  The  identification  of  each 
licensee  under  each  involved  U.S. 
letters  patent; 

(iv)  When  known,  a  list  of  each 
foreign  patent,  each  foreign  patent 
application  (not  already  issued  as  a 
patent),  and  each  foreign  patent 
application  that  has  been  denied 
corresponding  to  each  involved  U.S. 
letters  patent,  with  an  indication  of  the 
prosecution  status  of  each  such  foreign 
patent  application; 

(v)  A  nontechnical  description  of  the 
invention  of  each  involved  U.S.  letters 
patent; 


(vi)  A  reference  to  the  specific  claims 
in  each  involved  U.S.  letters  patent  that 
allegedly  cover  the  article  imported  or 
sold  by  each  person  named  as  violating 
section  337  of  the  Tariff  Act  of  1930.  or 
the  process  under  which  such  article 
was  produced; 

(vii)  A  showing  that  each  person 
named  as  violating  section  337  of  the 
Tariff  Act  of  1930  is  importing  or  selling 
the  article  covered  by,  or  produced 
under  the  involved  process  covered  by, 
the  above  specific  claims  of  each 
involved  U.S.  letters  patent.  The 
complainant  shall  make  such  showing 
by  appropriate  allegations,  and  when 
practicable,  by  a  chart  that  applies  an 
exemplary  claim  of  each  involved  U.S. 
letters  patent  to  a  representative 
involved  domestic  article  or  process  and 
to  a  representative  involved  article  of 
each  person  named  as  violating  section 
337  of  the  Tariff  Act  or  to  the  process 
under  which  such  article  was  produced; 
and 

(viii)  Drawings,  photographs,  or  other 
visual  representations  of  both  the 
involved  domestic  article  or  process  and 
the  involved  article  of  each  person 
named  as  violating  section  337  of  the 
Tariff  Act  of  1930,  or  of  the  process 
utilized  in  producing  the  imported 
article,  and,  when  a  chart  is  furnished 
under  paragraph  (a)(9)(vii)  ofthis 
section,  the  parts  of  such  drawings, 
photographs,  or  other  visual 
representations  should  be  labeled  so 
that  they  can  be  read  in  conjunction 
with  such  chart;  and 

(10)  Contain  a  request  for  relief,  and 
if  temporary  relief  is  requested  under 
section  337  (e)  and/or  (fl  of  the  Tariff 
Act  of  1930.  a  motion  for  such  relief 
shall  accompany  the  complaint  as 
provided  in  §  210.52(a)  or  may  follow 
the  complaint  as  provided  in 
§  210.53(a). 

(b)  Submissions  of  articles  as  exhibits. 
At  the  time  the  complaint  is  filed,  if 
practicable,  the  complainant  shall 
submit  both  the  domestic  article  and  all 
imported  articles  that  are  the  subject  of 
the  complaint. 

(c)  Additional  material  to  accompany 
each  patent-based  complaint.  There 
shall  accompany  the  submission  of  the 
original  of  each  complaint  based  upon 
the  alleged  unauthorized  importation  or 
sale  of  an  article  covered  by.  or 
produced  under  a  process  covered  by. 
the  claims  of  a  valid  U.S.  letters  patent 
the  following: 

(1)  Three  copies  of  each  license 
agreement  arising  out  of  each  involved 
U.S.  letters  patent,  except  that,  to  the 
extent  that  a  standard  license  agreement 
is  used,  three  copies  of  the  standard 
license  agreement  and  a  list  of  the 


licensees  operating  under  such 
agreement  will  suffice; 

(2)  One  certified  copy  of  the  U.S. 
Patent  and  Trademark  Office 
prosecution  history  for  each  involved 
U.S.  letters  patent,  plus  three  additional 
copies  thereof;  and 

(3)  Four  copies  of  each  patent  and 
applicable  pages  of  each  technical 
reference  mentioned  in  the  prosecution 
history  of  each  mvolved  U.S.  letters 
patent. 

(d)  Additional  material  to  accompany 
each  registered  trademark-based 
complaint.  There  shall  accompany  the 
submission  of  the  original  of  each 
complaint  based  upon  the  alleged 
unauthorized  importation  or  sale  of  an 
article  covered  by  a  Federally  registered 
trademark,  one  certified  copy  of  the 
Federal  registration  and  three  additional 
copies,  three  copies  of  each  license 
agreement  (if  any)  concerning  use  of  the 
trademark,  except  that  if  a  standard 
licen.se  agreement  is  used,  three  copies 
of  that  agreement  and  a  list  of  the 
licensees  operating  under  it  will  suffice; 

(e)  Additional  material  to  accompany 
each  complaint  based  on  a  non- 
Federally  registered  trademark.  There 
shall  accompany  the  submission  of  the 
original  of  each  complaint  based  upon 
the  alleged  unauthorized  importation  or 
sale  of  an  article  covered  by  a  non- 
Federally  registered  trademark  the 
following: 

(1)  A  detailed  and  specific  description 
of  the  alleged  trademark; 

(2)  Information  concerning  prior 
attempts  to  register  the  alleged 
trademark;  and 

(3)  Information  on  the  status  of 
current  attempts  to  register  the  alleged 
trademark. 

(f)  Additional  material  to  accompany 
each  copyright-based  complaint.  There 
shall  accompany  the  submission  of  the 
original  of  each  complaint  based  upon 
the  alleged  unauthorized  importation  or 
sale  of  an  article  covered  by  a  copyright 
one  certified  copy  of  the  Federal 
registration  and  three  additional  copies, 
three  copies  of  each  license  agreement 
(if  any)  concerning  use  of  the  copyright, 
except  that  if  a  standard  license 
agreement  is  used,  three  copies  of  that 
agreement  and  a  list  of  the  licensees 
operating  under  it  will  suffice: 

(g)  Additional  material  to  accompany 
each  registered  mask  work-based 
complaint.  There  shall  accompany  the 
submission  of  the  original  of  each 
complaint  based  upon  the  alleged 
unauthorized  importation  or  sale  of  a 
semiconductor  chip  in  a  maimer  that 
constitutes  infringement  of  a  Federally 
registered  mask  wotk,  one  certified  copy 
of  the  Federal  registration  and  three 
additional  copies,  three  copies  of  each 


license  agreement  (if  any)  concerning 
use  of  the  mask  work,  except  that  if  a 
standard  license  agreement  is  used, 
three  copies  of  that  agreement  and  a  list 
of  the  licensees  operating  under  it  will 
suffice; 

(h)  Duty  to  supplement  complaint. 
Complainant  shall  supplement  the 
complaint  prior  to  institution  of  an 
investigation  if  complainant  obtains 
information  upon  the  basis  of  which  he 
knows  or  reasonably  should  know  that 
a  material  legal  or  factual  assertion  in 
the  complaint  is  false  or  misleading. 

§210.13    The  response. 

(a)  Time  for  response.  Except  as 
provided  in  §  210.59(a)  and  unless 
otherwise  ordered  in  the  notice  of 
investigation  or  by  the  administrative 
law  judge,  respondents  shall  have  20 
days  from  the  date  of  service  of  the 
complaint  and  notice  of  investiga'ion. 

by  the  Commission  under  §  2:   a)  or 

by  a  party  under  §  210.11(b).  within 
which  to  file  a  written  response  to  the 
complaint  and  the  notice  of 
investigation.  When  the  investigation 
involves  a  motion  for  temporary  relief 
and  has  not  been  declared  "more 
complicated,"  the  response  to  the 
complaint  and  notice  of  investigation 
must  be  filed  along  with  the  response  to 
the  motion  for  temporary  relief — i.e., 
within  10  days  after  service  of  the 
cornplaint,  notice  of  inve.stigation,  and 
the  motion  for  temporary  relief  by  the 
Commission  under  §  210.11(a)  or  by  a 
party  under  §  210.11(b).  (See  §  210.59.) 

(b)  Content  of  the  response.  In 
addition  to  conforming  to  the 
requirements  of  §  201.8  of  this  chapter 
and  §§  210.4  and  210.5  of  this  part,  each 
response  shall  be  under  oath  and  signed 
by  respondent  or  his  duly  authorized 
officer,  attorney,  or  agent  with  the  name, 
address,  and  telephone  number  of  the 
respondent  and  any  such  officer, 
attorney,  or  agent  given  on  the  first  page 
of  the  response.  Each  respondent  shall 
respond  to  each  allegation  in  the 
complaint  and  in  the  notice  of 
investigation,  and  shall  set  forth  a 
concise  statement  of  the  facts 
constituting  each  ground  ofdefen.se. 
There  shall  be  a  specific  admission, 
denial,  or  explanation  of  each  fact 
alleged  in  the  complaint  and  notice,  or 
if  the  respondent  is  without  knowledge 
of  any  such  fact,  a  statement  to  that 
effect.  Allegations  of  a  complaint  and 
notice  not  thus  answered  may  be 
deemed  to  have  been  admitteid.  Each 
response  shall  include,  when  available, 
statistical  data  on  the  quantity  and  value 
of  imports  of  the  involved  article. 
Respondents  who  are  importers  must 
also  provide  the  Harmonized  Tariff 
Schedule  item  number(s)  for 
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§210.14    Amendments  to  pleadings  and 
notice;  supplemental  submissions. 

(a)  Pwinstitution  amendments.  The 
complaint  may  be  amended  at  any  time 
prior  to  the  institution  of  the 
investigation. 

(b)  Postinstitution  amendments 
generally.  (1)  After  an  investigation  has 
been  instituted,  the  complaint  or  notice 
of  investigation  may  be  amended  only 
by  leave  of  the  Commission  for  good 
cause  shown  and  upon  such  conditions 
as  are  necessary  to  avoid  prejudicing  the 
public  interest  and  the  rights  of  the 
parties  to  the  investigation.  A  motion  for 
amendment  must  be  made  to  the 
presiding  administrative  law  judge.  If 
the  proposed  amendment  of  the 
complaint  would  require  amending  the 
notice  of  investigation,  the  presiding 
administrative  law  judge  may  grant  the 
motion  only  by  filing  with  the 
Commission  an  initial  detrrmination. 
All  other  dispositions  of  such  motions 
shall  be  by  order. 

(2)  If  disposition  of  the  issues  in  an 
investigation  on  the  merits  will  be 
facilitated,  or  for  other  good  cause 
shown,  the  presiding  administrative  law 
judge  may  allow  appropriate 
amendments  to  pleadings  other  than 
complaints  upon  such  conditions  as  are 
necessary  to  avoid  prejudicing  the 
public  interest  and  the  rights  of  the 
parties  to  the  investigation. 

(c)  Postinstitution  amendments  to 
conform  to  evidence.  When  issues  not 
raised  by  the  pleadings  or  notice  of 
investigation,  but  reasonably  within  the 
scope  of  the  pleadings  and  notice,  are 
considered  during  the  taking  of 
evidence  by  express  or  implied  consent 
of  the  parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
pleadings  and  notice.  Such  amendments 
of  the  pleadings  and  notice  as  may  be 
necessary  to  make  them  conform  to  the 
evidence  and  to  raise  such  issues  shall 
be  allowed  at  any  time,  and  shall  be 
effective  with  respect  to  all  parties  who 
have  expressly  or  impliedly  consented. 

(d)  Supplemental  submissions.  The 
administrative  law  judge  may,  upon 
reasonable  notice  and  on  such  terms  as 
are  just,  permit  service  of  a 
supplemental  submission  setting  forth 
transactions,  occurrences,  or  events  that 
have  taken  place  since  the  date  of  the 
submission  sought  to  be  supplemented 
and  that  are  relevant  to  any  of  the  issues 
involved. 

Subpart  D — Motions 

§210.15    Motions. 

(a)  Presentation  and  disposition.  (1) 
During  the  period  between  the 
institution  of  an  investigation  and  the 
assignment  of  the  investigation  to  a 


presiding  administrative  law  judge,  all 
motions  shall  be  addressed  to  the  chief 
administrative  law  judge.  Ehiring  the 
time  that  an  investigation  or  related 
proceeding  is  before  an  administrative 
law  judge,  all  motions  therein  shall  be 
addressed  to  the  administrative  law 
judge. 

(2)  When  an  investigation  or  related 
proceeding  is  before  the  Commission, 
all  motions  shall  be  addressed  to  the 
Chairman  of  the  Commission.  A  motion 
to  amend  the  complaint  and  notice  of 
investigation  to  name  an  additional 
respondent  after  institution  shall  be 
served  on  the  proposed  respondent.  All 
motions  shall  be  filed  with  the  Secretary 
and  shall  be  served  upon  each  party. 

(b)  Content.  All  wntten  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 

(c)  Responses  to  motions.  Within  10 
days  after  service  of  any  written 
motions,  or  within  such  longer  or 
shorter  time  as  may  be  designated  by  the 
administrative  law  judge  or  the 
Commission,  a  nonmoving  party,  or  in 
the  instance  of  a  motion  to  amend  the 
complaint  or  notice  of  investigation  to 
name  an  additional  respondent  after 
institution,  the  proposed  respondent, 
shall  respond  or  he  may  be  deemed  to 
have  consented  to  the  granting  of  the 
relief  asked  for  in  the  motion.  The 
moving  party  shall  have  no  right  to 
reply,  except  as  permitted  by  the 
administrative  law  judge  or  the 
Commission. 

(d)  Motions  for  extensions.  As  a 
matter  of  discretion,  the  administrative 
law  judge  or  the  Commission  may  waive 
the  requirements  of  this  section  as  to 
motions  for  extension  of  time,  and  may 
rule  upon  such  motions  ex  parte. 

§210.16    Default 

(n)  Definition  of  default.  (1)  A  party 
shall  be  found  in  default  if  it  fails  to 
respond  to  the  complaint  and  notice  of 
investigation  in  the  manner  prescribed 
in  §210.13  or  §  210.59(c),  or  otherwise 
fails  to  answer  the  complaint  and 
notice,  and  fails  to  show  cause  why  it 
should  not  be  found  in  default. 

(2)  A  party  may  be  found  in  default 
as  a  sanction  for  abuse  of  process,  under 
§  210.4(c),  or  failure  to  make  or 
cooperate  in  discovery,  under 
§  210.33(b). 

(b)  Procedure  for  determining  default. 
(1)  If  a  respondent  has  failed  to  respond 
or  appear  in  the  manner  described  in 
paragraph  (a)(1)  of  this  section,  a  party 
may  file  a  motion  for,  or  the 
administrative  law  judge  may  issue 
upon  his  own  initiative,  an  order 
directing  that  respondent  to  show  cause 
why  it  should  not  be  found  in  default. 
If  the  respondent  fails  to  make  the 
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necessary  shoving,  the  administrative 
law  judge  shall  issue  an  initial 
determination  finding  the  respondent  in 
default.  An  administrative  law  judge's 
decision  denying  a  motion  for  a  finding 
of  defauh  under  paragraph  (a)(1)  of  this 
section  shall  be  in  the  form  of  an  order. 

(2)  Any  party  may  file  a  motion  for 
issuance  of,  or  the  administrative  law 
judge  may  issue  on  his  own  initiative, 
an  initial  determination  finding  a  party 
in  default  for  abuse  of  process  under 

§  210.4(c)  or  failure  to  make  or 
cooperate  in  discovery.  A  motion  for  a 
finding  of  default  as  a  sanction  for  abuse 
of  process  or  failure  to  make  or 
cooperate  in  discovery  shall  be  granted 
by  initial  determination  or  denied  by 
order. 

(3)  A  party  found  in  default  shall  be 
deemed  to  have  waived  its  right  to 
appear,  to  be  served  with  documents, 
and  to  contest  the  allegations  at  issue  in 
the  investigation. 

(c)  Relief  against  a  respondent  in 
default.  (1)  After  a  respondent  has  been 
found  in  defauU  by  the  Commission,  the 
complainant  may  file  with  the 
Commission  a  declaration  that  it  is 
seeking  immediate  entry  of  relief  against 
the  respondent  in  default.  The  facts 
alleged  in  the  complaint  will  be 
presumed  to  be  true  with  respect  to  the 
defaulting  respondent.  The  Commission 
may  issue  an  exclusion  order,  a  cease 
and  desist  order,  or  both,  affecting  the 
defaulting  respondent  only  after 
considering  the  effect  of  such  order(s) 
upon  the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers,  and 
concluding  that  the  order(s)  should  still 
be  issued  in  light  of  the  aforementioned 
public  interest  factors. 

(2)  In  any  motion  requesting  the  entry 
of  default  or  the  termination  of  the 
investigation  with  respect  to  the  last 
remaining  respondent  in  the 
investigation,  the  complainant  shall 
declare  whether  it  is  seeking  a  general 
exclusion  order.  The  Commission  may 
issue  a  general  e,xclusion  order  pursuant 
to  section  337(g)(2)  of  the  Tariff  Act  of 
1930,  regardless  of  the  source  or 
importer  of  the  articles  concerned, 
provided  that  a  violation  of  section  337 
of  the  Tariff  Act  is  established  by 
substantial,  reliable,  and  probative 
evidence,  and  only  after  considering  the 
aforementioned  public  interest  factors. 

§210.17    Failures  to  act  other  than  ttie 
statutory  forms  of  default. 

Failures  to  act  other  than  the  defaults 
listed  in  §210.16  may  provide  a  bgsis 
for  the  presiding  administrative  law 
judge  or  the  Commission  to  draw 


adverse  inferences  and  to  issue  findings 
of  fact,  conclusions  of  law, 
determinations  (including  a 
determination  on  violation  of  section 
337  of  the  Tariff  Act  of  1930),  and 
orders  that  are  adverse  to  the  party  who 
fails  to  act.  Such  failures  include,  but 
are  not  limited  to: 

(a)  Failure  to  respond  to  a  motion  that 
materially  alters  the  scope  of  the 
investigation  or  a  related  proceeding; 

(b)  Failure  to  respond  to  a  motion  for 
temporary  relief  pursuant  to  §  210.59; 

(c)  Failure  to  respond  to  a  motion  for 
summary  determination  under  §  210.18; 

(d)  Failure  to  appear  at  a  hearing 
before  the  administrative  law  judge  after 
filing  a  written  response  to  the 
complaint  or  motion  for  temporary 
relief,  or  failure  to  appear  at  a  hearing 
before  the  Commission; 

(e)  Failure  to  file  a  brief  or  other 
written  submission  requested  by  the 
administrative  law  judge  or  the 
Commission  during  an  investigation  or 
a  related  proceeding; 

(f)  Failure  to  respond  to  a  petition  for 
review  of  an  initial  determination,  a 
petition  for  reconsideration  of  an  initial 
determination,  or  an  application  for 
interlocutory  review  of  an 
administrative  law  judge's  order; 

(g)  Failure  to  file  a  brief  or  other 
written  submission  requested  by  the 
administrative  law  judge  or  the 
Commission;  and 

(h)  Failure  to  participate  in  temporary 
relief  bond  forfeiture  proceedings  under 
§210.70. 

The  presiding  administrative  law  judge 
or  the  Commission  may  take  action 
under  this  rule  sua  sponte  or  in 
response  to  the  motion  of  a  party. 

§210.18    Summary  determinations. 

(a)  Motions  for  summary 
determinations.  Any  party  may  move 
with  any  necessary  supporting  affidavits 
for  a  summary  determination  in  his 
favor  upon  all  or  any  part  of  the  issues 
to  be  determined  in  the  investigation.  • 
Counsel  or  other  representatives  in 
support  of  the  complaint  may  so  move 
at  any  time  after  20  days  following  the 
date  of  service  of  the  complaint  and 
notice  instituting  the  investigation.  Any 
other  party  or  a  respondent  may  so 
move  at  any  time  after  the  date  of  ^ 
publication  of  the  notice  of  investigation 
in  the  Federal  Register.  Any  such 
motion  by  any  party  in  connection  with 
the  issue  of  permanent  relief,  however, 
must  be  filed  at  least  30  days  before  the 
date  fixed  for  any  hearing  provided  for 
in  §  210.36(a)(1).  Any  motion  for 
summary  determination  filed  in 
connection  with  the  temporary  relief 
phase  of  an  investigation  must  be  filed 


on  or  before  the  deadline  set  by  the 
presiding  administrative  law  judge. 

(b)  Opposing  affidavits:  oral 
argument:  time  and  basis  for 
determination.  Any  nonmoving  party 
may  file  opposing  affidavits  within  10 
days  after  service  of  the  motion  for 
summary  determination.  The 
administrative  law  judge  may,  in  his 
discretion  or  at  the  request  of  any  party, 
set  the  matter  for  oral  argument  and  call 
for  the  submission  of  briefs  or 
memoranda.  The  determination  sought 
by  the  moving  party  shall  be  rendered 
if  pleadings  and  any  depositions, 
answers  to  interrogatories,  and 
admissions  on  file,  together  with  the 
affidavits,  if  any,  show  that  there  is  no 
genuine  issue  as  to  any  material  fact  and 
that  the  moving  party  is  entitled  to  a 
summary  determination  as  a  matter  of 
law. 

(c)  Affidavits.  Supporting  and 
opposing  affidavits  shall  be  made  on 
personal  knowledge,  shall  set  forth  such 
facts  as  would  be  admissible  in 
evidence,  and  shall  show  affirmatively 
that  the  affiant  is  competent  to  testify  to 
the  matters  stated  therein.  Sworn  or 
certified  copies  of  all  papers  or  parts 
thereof  referred  to  in  an  affidavit  shall 
be  attached  thereto  or  served  therewith. 
The  administrative  law  judge  may 
permit  affidavits  to  be  supplemented  or 
opposed  by  depositions,  answers  to 
interrogatories,  or  further  affidavits. 
When  a  motion  for  summary 
determination  is  made  and  supported  as 
provided  in  this  section,  a  party 
opposing  the  motion  may  not  rest  upon 
the  mere  allegations  or  denials  of  the 
opposing  party's  pleading,  but  the 
opposing  party's  response,  by  affidavits, 
answers  to  interrogatories,  or  as 
otherwise  provided  in  this  section,  must 
set  forth  specific  facts  showing  that 
there  is  a  genuine  issue  of  fact  for  the 
evidentiary  hearing  under  §  210.36(a)(1) 
or  (2).  If  the  opposing  party  does  not  so 
respond,  a  summary  determination,  if 
appropriate,  shall  be  rendered  against 
the  opposing  party. 

(d)  Refusal  of  application  for 
summary  determination:  continuances 
end  other  orders.  Should  it  appear  from 
the  affidavits  of  a  party  opposing  the 
motion  that  the  party  cannot,  for  reasons 
stated,  present  by  affidavit  facts 
es.scntial  to  justify  the  party's 
opposition,  the  administrative  law  judge 
may  refuse  the  application  for  summary 
dttermination,  or  may  order  a 
continuance  to  permit  affidavits  to  be 
obtained  or  depositions  to  be  taken  or 
discovery  to  be  had  or  may  make  such 
other  order  as  is  appropriate,  and  a 
ruling  to  that  effect  .shall  be  made  a 
matter  of  record. 
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S  210.20    DecMsttlcatiofi  Of  confidential 
Information. 
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terminate  the  investigation  (if  adopted 
by  the  Commission),  the  granting  of  a 
motion,  in  whole  or  part,  to  declassify 
information  designated  confidential 
shall  constitute  an  initial  determination, 
except  as  to  that  information  for  which 
no  submissions  in  opposition  to 
declassification  have  been  filed. 

§  21 0.21    Termination  of  investigations. 

(a)  Motions  for  termination.  (1)  Any 
party  may  move  at  any  time  prior  to  the 
issuance  of  an  initial  determination  on 
violation  of  section  337  of  the  Tariff  Act 
of  1930  for  an  order  to  terminate  an 
investigation  in  whole  or  in  part  as  to 
any  or  all  respondents,  on  the  basis  of 
withdrawal  of  the  complaint  or  certain 
allegations  contained  therein,  or  for 
good  cause  other  than  the  grounds  listed 
in  paragraph  (a)(2)  of  this  section.  The 
presiding  administrative  law  judge  may 
grant  the  motion  in  an  initial 
determination  upon  such  terms  and 
conditions  as  he  deems  proper. 

(2)  Any  party  may  move  at  any  time 
for  an  order  to  terminate  an 
investigation  in  whole  or  in  part  as  to 
any  or  all  respondents  on  the  basis  of  a 
settlement,  a  licensing  or  other 
agreement,  or  a  consent  order,  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Termination  by  Settlement.  (1)  An 
Investigation  before  the  Commission 
may  be  terminated  as  to  one  or  more 
respondents  pursuant  to  section  337(c) 
of  the  Tariff  Act  of  1930  on  the  basis  of 
a  licensing  or  other  settlement 
agreement.  A  motion  for  termination  by 
settlement  shall  contain  copies  of  the 
licensing  or  other  settlement  agreement, 
any  supplemental  agreements,  and  a 
statement  that  there  are  no  other 
agreements,  WTitten  or  oral,  express  or 
implied  between  the  parties  concerning 
the  subject  matter  of  Lhe  investigation.  If 
the  licensing  or  other  settlement 
agreement  contains  confidential 
business  information  within  the 
meaning  of  §  201 .6(a)  of  this  chapter,  a 
copy  of  the  agreement  with  such 
information  deleted  shall  accompany 
the  motion. 

(2)  The  motion  and  agTeement(s)  shall 
be  certified  by  the  administrative  law 
judge  to  the  Commission  with  an  initial 
determination  If  the  motion  for 
termination  is  granted.  If  the  licensing 
or  other  agreement  or  the  initial 
determination  contains  confidential 
business  information,  copies  of  the 
agreement  and  initial  determination 
with  confidential  business  information 
deleted  shall  be  certified  to  the 
Commission  simultaneously  with  the 
confidential  versions  of  such 
doctunents.  The  Commission  shall 
promptly  publish  a  notice  in  the 


Federal  Register  stating  that  an  initial 
determination  has  been  received,  that 
nonconfidential  versions  of  the  initial 
determination  and  the  agreement  are 
available  for  inspection  in  the  Ofiice  of 
the  Secretary,  and  that  interested 
persons  may  submit  written  comments 
concerning  termination  of  the 
respondents  in  question  within  10  days 
of  the  date  of  publication  of  the  notice 
in  the  Federal  Register.  An  order  of 
termination  by  settlement  need  not 
constitute  a  determination  as  to 
violation  of  section  337  of  the  Tariff  Act 
of  1930. 

(c)  Termination  by  entry  of  consent 
order.  An  investigation  before  the 
Commission  may  be  terminated 
pursuant  to  section  337(c)  of  the  Tariff 
Act  of  1930  on  the  basis  of  a  consent 
order.  An  order  of  termination  by 
consent  order  need  not  constitute  a 
determination  as  to  violation  of  section 
337. 

(1)  Opportunity  to  submit  proposed 
consent  order,  (i)  Prior  to  institution  of 
an  investigation.  Where  time,  the  nature 
of  the  proceeding,  and  the  public 
interest  permit,  any  person  being 
investigated  pursuant  to  section  603  of 
the  Trade  Act  of  1974  (19  U.S.C.  §  2482) 
shall  be  afforded  the  opportunity  to 
submit  to  the  Commission  a  proposal  for 
disposition  of  the  matter  under 
investigation  in  the  form  of  a  consent 
order  stipulation  that  incorporates  a 
proposed  consent  order  executed  by  or 
OB  behalf  of  such  person  and  that 
complies  with  the  requirements  of 
paragraph  (c)(3)  of  this  section. 

(ii)  Subsequent  to  institution  of  an 
investigation.  In  investigations  under 
section  337  of  the  Tariff  Act  of  1930,  a 
proposal  to  terminate  by  consent  order 
shall  be  submitted  as  a  motion  to  the 
administrative  law  judge  with  a 
stipulation  that  incorporates  a  proposed 
consent  order.  If  the  stipulation  contains 
confidential  business  information 
within  themeaningofS  201.6(a)  of  this 
chapter,  a  copy  of  the  stipulation  Mfith 
such  information  deleted  shall 
accompany  the  motion.  The  stipulation 
shall  comply  with  the  requirements  of 
paragraph  (c)(3)(i)  of  this  section.  At  any 
time  prior  to  commencement  of  the 
hearing,  the  motion  may  be  filed  by  one 
or  more  respondents,  and  may  be  filed 
jointly  with  other  parties  to  the 
investigation.  Upon  request  and  for   . 
good  cause  shown,  the  administrative 
law  judge  may  consider  such  a  motion 
during  or  after  a  bearing.  The  fiiing  of 
the  motion  shall  not  stay  proceedings 
before  the  administrative  law  judge 
unless  the  administrative  law  judige  so 
orders.  The  administrative  law  judge 
shall  promptly  file  with  the  Commission 
an  initial  determination  regarding  the 
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motion  for  termination  if  the  motion  is 
granted.  If  the  initial  determination 
contains  confidential  business 
information,  a  copy  of  the  initial 
determination  with  such  information 
deleted  shall  be  filed  with  the 
Commission  simultaneously  with  the 
filing  of  the  confidential  version  of  the 
initial  determination.  Fending 
disposition  by  the  Commission  of  a 
consent  order  stipulation,  a  party  may 
not,  absent  good  cause  shown,  withdraw 
from  the  stipulation  once  it  has  been 
submitted  pursuant  to  this  section. 

(2)  Commission  disposition  of  consent 
order,  (i)  If  an  initial  determination 
granting  the  motion  for  termination 
based  on  a'consent  order  stipulation  is 
filed  with  the  Commission,  the 
Commission  shall  promptly  serve  copies 
of  the  nonconfidential  version  of  the 
initial  determination  and  the  consent 
order  stipulation  on  the  U.S. 
Department  of  Health  and  Human 
Services,  the  U.S.  Department  of  )ustice, 
the  Federal  Trade  Commission,  the  U.S. 
Customs  Service,  and  such  other 
departments  and  agencies  as  the 
Commission  deems  appropriate. 

(ii)  The  Commission,  after  considering 
the  effect  of  the  settlement  by  consent 
order  upon  the  public  health  and 
welfare,  competitive  conditions  in  the 
U.S.  economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers,  shall 
dispose  of  the  initial  determination 
according  to  the  procedures  of  §§  210.42 
through  210.45.  An  order  of  termination 
by  consent  order  need  not  constitute  a 
determination  as  to  violation  of  section 
337.  The  Commission  shall  publish  in 
the  Federal  Register  and  serve  on  all 
parties  notice  of  its  action.  Should  the 
Commission  reverse  the  initial 
determination,  the  parties  are  in  no  way 
bound  by  their  proposal  in  later  actions 
before  the  Commission. 

(3)  Contents  of  consent  order 
stipulation,  (i)  Contents. 

(A)  Every  consent  order  stipulation 
shall  contain,  in  addition  to  the 
proposed  consent  order,  the  following: 

(1)  An  admission  of  all  jurisdictional 
facts; 

(2)  An  express  waiver  of  all  rights  to 
seek  judicial  review  or  otherwise 
challenge  or  contest  the  validity  of  the 
consent  order; 

(3)  A  statement  that  the  signatories  to 
the  consent  order  stipulation  will 
cooperate  with  and  will  not  seek  to 
impede  by  litigation  or  other  means  the 
Commission's  efforts  to  gather 
information  under  subpart  I  of  this  part; 
and 

[4]  A  statement  that  the  enforcement, 
modification,  and  revocation  of  the 
consent  order  will  be  carried  out 


pursuant  to  subpart  I  of  this  part, 
incorporating  by  reference  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(B)  In  the  case  of  an  intellectual 
property-based  investigation,  the 
consent  order  stipulation  shall  also 
contain — 

{l)a  statement  that  the  consent  order 
shall  not  apply  with  respect  to  any 
claim  of  any  intellectual  property  right 
that  has  expired  or  been  found  or 
adjudicated  invalid  or  unenforceable  by 
the  Commission  or  a  court  or  agency  of 
competent  jurisdiction,  provided  that 
such  finding  or  judgment  has  become 
final  and  nonreviewable;  and 

[2]  a  statennent  that  each  signatory  to 
the  stipulation  who  was  a  respondent  in 
the  investigation  will  not  seek  to 
challenge  the  validity  of  the  intellectual 
property  right(s),  in  any  administrative 
or  judicial  proceeding  to  enforce  the 
consent  order. 

(C)  The  consent  order  stipulation  may 
contain  a  statement  that  the  signing 
thereof  is  for  settlement  purposes  only 
and  does  not  constitute  admission  by 
any  respondent  that  an  unfair  act  has 
been  committed. 

(ii)  Effect,  interpretation,  and 
reporting.  The  consent  order  shall  have 
the  same  force  and  effect  and  may  be 
enforced,  modified,  or  revoked  in  the 
same  marmer  as  is  provided  in  section 
337  of  the  Tariff  Act  of  1930  and  this 
part  for  other  Conunission  actions.  The 
Commission  may  require  periodic 
compliance  reports  pursuant  to  subpart 
I  of  this  part  to  be  submitted  by  the 
person  entering  into  the  consent  order 
stipulation. 

(d)  Effect  of  termination.  An  order  of 
termination  issued  by  the  administrative 
law  judge  shall  constitute  an  initial 
determination. 

§210.22    Designating  an  investigation 
"more  complicated". 

(a)  Definition.  A  "more  complicated" 
investigation  is  an  investigation  that  is 
of  an  involved  nature  owing  to  the 
subject  matter,  difficulty  in  obtaining 
information,  the  large  number  of  parties 
involved,  or  other  significant  factors. 

(b)  Permanent  relief.  Upon  motion  or 
sua  sponte,  the  administrative  law  judge 
or  the  Commission  may  issue  an  order 
designating  an  investigation  "more 
complicated"  in  order  to  have  up  to  six 
months  of  additional  time  to  adjudicate 
a  complainant's  request  for  permanent 
relief  under  section  337  of  the  Tariff  Act 
of  1930.  See  §  210.51(a)  of  this  part.  The 
administrative  law  judge  or  the 
Commission  shall  publish  a  notice  in 
the  Federal  Register  announcing  the 
designation  and  the  reasons  for  it.  If  the 
designation  is  imposed  by  the 


administrative  law  judge  prior  to 
issuance  of  an  initial  determination  on 
violation  of  section  337  of  the  Tariff  Act, 
any  party  aggrieved  by  the  designation 
may  file  an  application  for  interlocutory 
review  under  §  210.24(a)(2).  If  the 
designation  is  imposed  by  the 
administrative  law  judge  in  an  order 
issued  concurrently  with  the  initial 
determination  on  violation  of  section 
337,  any  party  may  contest  the 
designation  in  a  petition  for  review,  as 
if  the  order  were  an  initial 
determination  issued  under  §  210.42(c). 
The  extended  deadline  for  concluding 
the  permanent  relief  phase  of  an 
investigation  that  has  been  designated 
"more  complicated"  under  this 
paragraph  shall  be  computed  in  the 
manner  specified  in  §  210.51(c). 

(c)  Temporary  relief  The  Commission 
or  the  presiding  administrative  law 
judge,  pursuant  to  §  210.60,  may  declare 
an  investigation  "more  complicated"  in 
order  to  have  up  to  60  days  of  additional 
time  to  adjudicate  a  motion  for 
temporary  relief.  See  also  §  210.51(b). 
The  Commission's  or  the  administrative 
law  judge's  reasons  for  designating  the 
investigation  "more  complicated"  for 
that  purpose  shall  be  published  in  the 
Federal  Register.  The  extended 
deadline  for  concluding  an  investigation 
that  has  been  designated  "more 
complicated"  under  this  paragraph  shall 
be  computed  in  the  manner  specified  in 
§  210.51(c). 

§  210.23    Suspension  of  investigation. 

Any  party  may  move  to  suspend  an 
investigation  under  this  part,  because  of 
the  pendency  of  proceedings  in  a  court 
or  agency  of  the  United  States  involving 
questions  concerning  the  subject  matter 
of  the  investigation  that  are  similar  to 
the  questions  being  adjudicated  by  the 
Commission.  The  administrative  law 
judge  or  the  Commission  also  may  raise 
the  issue  sua  sponte.  An  administrative 
law  judge's  decision  granting  q  motion 
for  suspension  shall  be  in  the  form  of  an 
initial  determination. 

§  210.24    Interlocutory  appeals. 

Rulings  by  the  administrative  law 
judge  on  motions  may  not  be  appealed 
to  the  Commission  prior  to  the 
administrative  law  judge's  issuance  of 
an  initial  determination,  except  in  the 
following  circumstances; 

(a)  Appeals  withput  leave  of  the 
administrative  law  judge.  The 
Commission  may  in  its  discretion 
entertain  interlocutory  appeals,  except 
as  provided  in  §  210.64,  when  a  ruling 
of  the  administrative  law  judge:    " 

(1)  Requires  the  disclosure  of 
Commission  records  or  requires  the 
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appearance  of  Government  officials 
pursuant  to  §  21fl.32(c)(2): 

(2)  Designates  the  permanent  relief 
phase  of  an  inve^igation  "more 
complicated"  pul^uant  to  §  210.22(b);  or 

(3J  Denias  an  npUcation  for 
intervention  un(er§  210.19.  Appeals 
from  such  rulings  may  be  sought  by 
Tiling  an  application  for  review,  not  to 
exceed  15  pages,  with  the  Commission 
within  five  days  pfter  service  of  the 
administrative  lakv  judge's  ruling.  An 
answer  to  the  application  for  review 
may  be  filed  witnin  five  days  after 
service  of  the  apAlication.  The 
application  for  review  should  specify 
the  person  or  poi  ty  taking  the  appeal, 
designait  the  rul  ng  or  part  thereof  from 
which  appeal  is  veing  taken,  and  specify 
the  reasons  and  [  resent  arguments  as  to 
why  review  is  be  ng  sought.  The 
Commission  maj ,  upon  its  own  motion, 
enter  an  order  st£  ying  the  return  date  of 
an  order  issued  h  y  the  administrative 
law  judge  pursua  nt  to  §  210.32(c)(2)  or 
may  enter  an  ord  ir  placing  the  mattor 
on  the  Commissi  )n's  docket  for  review. 
Any  order  placin  5  the  matter  on  the 
Commission's  do  :ket  for  review  will  set 
forth  the  scope  o  the  review  and  the 
issues  that  will  b  j  considered  and  will 
make  provision  f  )r  the  filing  of  briefs  if 
deemed  appropri  ite  by  the  Commission. 

(b)  Appeals  wi\  h  leave  of  the 
administrative  la  w  jud^e. 

(1)  Except  as  ol  herwise  provided  in 
paragraph  (a)  of  t  lis  sedion,  §  210.64, 
and  paragraph  (b  (2)  of  this  section, 
applications  for  r  sview  of  a  ruling  by  an 
administrative  la  v  judge  miy  ha 
allowed  only  upt  n  request  made  to  the 
administrative  la  iv  judge  and  upon 
determination  by  the  administrative  law 
judge  in  writing,  vith  justification  in 
support  thereof,  t  ^at  the  ruling  involves 
a  controlling  que  ition  of  law  or  poli<;y 
as  to  which  there  is  substantial  ground 
for  difference  of  <  pinion,  and  that  either 
an  immediate  ap  eal  from  the  ruling 
may  materially  ai  vance  the  ultimate 
completion  of  thf  investigation  or 
subsequent  revie  v  will  be  an 
inadequate  reme<  y. 

(2)  Applicatior  s  for  review  of  a  ruling 
by  an  administrai  ive  law  judge  under 

§  210.5(d)(1)  as  t(  whether  information 
designated  confic  ential  by  the  supplior 
is  entitled  to  con  idential  treatment 
under  §  210.5(b)  1  lay  be  allowed  only 
upon  request  ma<  e  to  the  administrative 
law  judge  and  upjn  determination  by 
the  administrativ  j  law  }>idge  in  wxiting, 
with  justification  in  support  thereof. 

(3)  A  written  a  plication  for  review 
under  paragraph  b)(l)  or  (b)(2)  of  this 
section  shall  not  i  f.xceed  15  pages  and 
may  be  filed  witb  in  five  days  after 
service  of  the  adxi  linistrative  law  judge's 
determination.  A  1  answer  to  the 


application  for  review  may  be  filed 
within  five  days  after  service  erf  the 
application  for  review.  Thereupon,  the 
Commission  may,  in  its  discretion, 
permit  an  appeal.  Unless  otherwise 
ordered  by  the  (^mmission, 
Commission  review,  if  permitted,  shall 
be  confined  to  the  application  for 
review  and  answer  thereto,  without  oral 
argument  or  further  briefs. 

(c)  Investigation  not  stayed. 
Application  for  review  under  this 
section  shall  not  stay  the  investigation 
before  the  administrative  law  judge 
unless  the  administrative  law  judge  or 
the  Commission  shall  so  order. 

§210^5    Sanctions. 

(a)  (1)  Any  party  may  file  a  motion  for 
sanctions  for  abuse  of  process  under 

§  210.4(d)(1),  abuse  of  discovery  under 
§  210.27(d)(3).  failure  to  make  or 
cooperate  in  discovery  under  §  210.33 
(b)  or  (c),  or  violation  of  a  protective 
order  under  §  210.34(c).  A  motion 
alleging  abuse  of  process  should  be  filed 
promptly  after  the  requirements  of 
§210.4(d)(l)(i)  have  been  satisfied.  A 
motion  alleging  abuse  of  discovery, 
failure  to  make  or  cooperate  in 
discovery,  or  violation  of  a  protective 
order  should  be  filed  promptly  after  the 
allegedly  sanctionable  conduct  is 
discovered. 

(2)  The  administrative  law  judge 
(when  the  investigation  or  relatt>d 
proceeding  is  before  him)  or  the 
Commission  (when  the  investigation  or 
related  proceeding  is  before  it)  also  may 
raise  the  sanction  issue  sua  sponte.  (See 
also  §§210.4(d)(l)(ii),  210.27(d)(3), 
210.33(1.),  and  210.34(c).) 

(b)  A  motion  for  sanctions  shall  be 
addressed  to  the  presiding 
administrative  law  judge,  if  the 
allegedly  sanctionable  conduct  oixurred 
and  is  discoven>d  whilo  the 
administrative  law  judge  is  presiding  in 
an  investigation  or  in  a  related 
proceeding.  During  an  investigation,  the 
administrative  law  judge's  mling  on  the 
motion  shall  be  in  the  form  of  an  order, 
if  it  is  issued  before  or  concurrently 
with  the  initial  determination 
concerning  violation  of  section  337  of 
the  Tanff  Act  of  1930  or  termination  of 
the  investigation.  In  a  related 
proceeding,  the  administrative  law 
judge's  ruling  shall  be  in  the  form  of  an 
order,  regardless  of  the  point  in  time  at 
which  the  order  is  issued. 

(c)  A  motion  for  sanctions  shall  be 
addressed  to  the  Commission,  if  the 
alleg»Klly  sanctionable  conduct  occurred 
whilo  the  Commission  is  presiding  or  is 
filed  af^er  the  subject  investigation  or 
related  proceeding  is  terminated.  The 
Commission  may  assign  the  motion  to 
an  administrative  law  judge  for  issuance 


of  a  recommended  determination.  The 
deadlines  and  procedures  that  wilt  be 
followed  in  processing  the 
recommended  determination  will  be  set 
forth  in  the  Commission  order  assigning 
the  motion  to  an  administrative  law 
judee. 

(d)  If  an  administrative  law  judge's 
order  concerning  sanctions  is  issued 
before  the  initial  determination 
concerning  violation  of  section  337  of 
the  Tariff  Act  of  1930  or  termination  of 
the  investigation,  it  may  be  appealed 
under  §  210.24(b)(1)  with  leave  from  the 
administrative  law  judge,  if  the 
requirements  of  that  section  are 
satisfied.  If  the  order  is  issued 
concurrently  with  the  initial 
determination,  the  order  may  be 
appealed  by  filing  a  petition  meeting  the 
requirements  of  §  210.43(b).  The  periods 
for  filing  such  petitions  and  responding 
to  the  petitions  will  be  specified  in  the 
Commission  notice  is.sued  pursuant  to 
§210.42(i),  if  the  initial  determination 
has  granted  a  motion  for  termination  of 
the  investigation,  or  in  the  Commission 
notice  issued  pursuant  to  §  210.46(a),  if 
the  initial  determination  concerns 
violation  of  section  337.  The 
Commission  will  determine  whether  to 
adopt  the  order  after  disposition  of  the 
initial  determination  concerning 
violation  of  section  337  or  termination 
of  the  investigation. 

(e)  If  the  administrative  law  judge's 
ruling  on  the  motion  for  sanctions  is  in 
the  form  of^a  recommended 
determination  pursuant  to  paragraph  (c) 
of  this  section,  the  deadlines  and 
procedures  for  parties  to  contest  the 
recommended  determination  will  be  set 
forth  in  the  Commission  order  assigning 
the  motion  to  an  administrative  law 
judge. 

(f)  If  a  motion  for  sandions  is  filed 
with  the  admini.strative  law  judge 
during  an  investigation,  he  may  defer  . 
his  adjudication  of  the  motion  until 
after  he  has  issued  a  final  initial 
determination  concerning  violation  of 
section  337  of  the  Tariff  Act  of  1930  or 
termination  of  investigation.  If  the 
administrative  law  judge  defers  his 
adjudication  in  such  a  manner,  his 
ruling  on  the  motion  for  .sanctions  must 
be  in  the  form  of  a  recommended 
determination  and  shall  be  issued  no 
later  than  90  days  after  issuance  of  the 
aforesaid  initial  determination  on 
violation  of  section  337  or  termination 
of  the  investigation.  To  aid  the 
Commission  in  determining  whether  to 
adopt  a  recommended  determination, 
any  party  may  file  written  comments 
with  the  Conunission  14  days  after 
service  of  the  recommended 
determination.  Replies  to  such 
comments  may  be  filed  within  seven 
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days  after  service  of  the  comments.  The 
Commission  will  determine  whether  to 
adopt  the  recommended  determination 
after  reviewing  the  parties'  arguments 
and  taking  any  other  steps  the 
Commission  deems  appropriate. 

§210.26    Other  motions. 

Motions  pertaining  to  discovery  shall 
be  filed  in  accordance  with  §210.15  and 
the  pertinent  provisions  of  subpart  E  of 
this  part  (§§  210.27  through  210.34). 
Motions  pertaining  to  evidentiary 
hearings  and  prehearing  conferences  • 
shall  be  filed  in  accordance  with 
§^210.15  and  the  pertinent  provisions  of 
subpart  F  of  this  part  (§§  210.35  through 
210.40).  Motions  for  temporary  relief 
shall  be  filed  as  provided  in  subpart  H 
of  this  part  (see  §§  210.52  through 
210.57). 

Subpart  E— Discovery  and  Compulsory 
Process 

§  210.27    General  provisions  governing 
discovery. 

(a)  Discovery  methods.  The  parties  to 
an  investigation  may  obtain  discover^' 
by  one  or  more  of  the  following 
methods:  depositions  upon  oral 
examination  or  written  questions: 
written  interrogatories;  production  of 
documents  or  things  or  permission  to 
enter  upon  land  or  other  property  for 
inspection  or  other  purposes;  and 
requests  for  admissions. 

(b)  Scope  of  discovery.  Regarding  the 
scope  of  discovery  for  the  temporary 
relief  phase  of  an  investigation,  see 

§  210.61.  For  the  permanent  relief  phase 
of  an  investigation,  unless  otherwise 
ordered  by  the  administrative  law  judge, 
a  party  may  obtain  discovery  regarding 
any  matter,  not  privileged,  that  is 
relevant  to  the  following: 

(1)  The  claim  or  defense  of  the  party  - 
seeking  discovery  or  to  the  claim  or 
defense  of  any  other  party,  including  the 
existence,  description,  nature,  custody, 
condition,  and  location  of  any  books, 
documents,  or  other  tangible  things; 

(2)  The  identity  and  location  of 
persons  having  knowledge  of  any 
discoverable  matter; 

(3)  The  appropriate  remedy  for  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (see  §  210.42(a)(l)(ii)(A));  or 

(4)  The  appropriate  bond  for  the 
respondents,  under  section  337(j)(3)  of 
the  Tariff  Act  of  1930,  during 
Presidential  review  of  the  remedial 
order  (if  any)  issued  by  the  Commission 
(see§210.42(a)(l)(ii){B)). 

It  is  not  grounds  for  objection  that  the 
information  sought  will  be  inadmissible 
at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
the  discovery  of  admissible  evidence. 


(c)  Supplementation  of  Responses.  (1) 
A  party  who  has  responded  to  a  request 
for  discovery  with  a  response  is  under 

a  duty  to  supplement  or  correct  the 
response  to  include  information 
thereafter  acquired  if  ordered  by  the 
administrative  law  judge  or  the 
Commission  or  in  the  following 
circumstances:  A  party  is  under  a  duty 
seasonably  to  amend  a  prior  response  to 
an  interrogatory,  request  for  production, 
or  request  for  admission  if  the  party 
learns  that  the  response  is  in  some 
material  respect  incomplete  or  incorrect 
and  if  the  additional  or  corrective 
information  has  not  otherwise  been 
made  known  to  the  other  parties  during 
the  discovery  process  or  in  writing. 

(2)  A  duty  to  supplement  responses 
also  may  be  imposed  by  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
hearing  through  new  requests  for 
supplementation  of  prior  responses. 

(d)  Signing  of  Discovery  Requests. 
Responses,  and  Objections.  (1)  The  front 
page  of  every  request  for  discovery  or 
response  or  objection  thereto  shall 
contain  a  caption  setting  forth  the  name 
of  the  Commission,  the  title  of  the 
investigation  or  related  proceeding,  and 
the  docket  number  or  investigation 
number,  if  any,  assigned  to  the 
investigation  or  related  proceeding, 

(2)  Every  request  for  discovery  or 
response  or  objection  thereto  made  by  a 
party  represented  by  an  attorney  shall 
be  signed  by  at  least  one  attorney  of 
record  in  the  attorney's  individual 
name,  who.se  address  shall  be  stated.  A 
party  who  is  not  represented  bv  an 
attorney  shall  sign  the  request,  response, 
or  objection  and  shall  state  the  party's 
address.  The  signature  of  the  attorney  or 
party  constitutes  a  certification  that  to 
the  best  of  the  signer's  knowledge, 
information,  and  belief  formed  after  a 
reasonable  inquiry,  the  request, 
objection,  or  response  is: 

(i)  Consistent  with  §  210.5(a)  (if  applicable) 
and  other  relevant  provisions  of  this  chapter, 
and  warranted  by  existing  law  or  a  good  faith 
argument  for  the  extension,  modification,  or 
reversal  of  existing  law; 

(ii)  Not  interposed  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unneces.sary  delay  or  needless  increase  in  the 
cost  of  litigation;  and 

(iii)  Not  unreasonable  or  unduly 
burdensome  or  expensive,  given  the  needs  of 
the  case,  the  discovery  already  had  in  the 
case,  and  the  importance  of  the  issues'at 
stake  in  the  litigation. 

If  a  request,  response,  or  objection  is  not 
signed,  it  shall  be  stricken  unless  it  is 
signed  promptly  after  the  omission  is 
called  to  the  attention  of  the  party 
making  the  request,  response,  or 
objection,  and  a  party  shall  not  be 


obligated  to  take  any  action  with  respect 
to  it  until  it  is  signed. 

(3)  If  without  substantial  justification 
a  request,  response,  or  objection  is 
certified  in  violation  of  paragraph  (d)(2) 
of  this  section,  the  administrative  law 
judge  or  the  Commission,  upon  motion 
or  sua  sponte  under  §  210.25  of  this 
part,  may  impose  an  appropriate 
sanction  upon  the  person  who  made  the 
certification,  the  party  on  whose  behalf 
the  request,  response,  or  objection  was 
made,  or  both. 

(4)  An  appropriate  sanction  may 
include  an  order  to  pay  to  the  other 
parties  the  amount  of  reasonable 
expenses  incurred  because  of  the 
violation,  including  a  reasonable 
attorney's  fee,  to  the  extent  authorized 
by  Rule  26(g)  of  the  Federal  Rules  of 
Civil  Procedure.  Monetary  sanctions 
shall  not  be  imposed  under  this  section 
against  the  United  States,  the 
Commission,  or  a  Commission 
investigative  attorney. 

(5)  Monetary  sanctions  may  be 
imposed  under  this  section  to  reimburse 
the  Commission  for  expenses  incurred 
by  a  Commission  investigative  attorney 
or  the  Commission's  Office  of  Unfair 
Import  Investigations.  Monetary- 
sanctions  will  hot  be  imposed  under 
this  section  to  reimburse  the 
Commission  for  attornev's  fees. 

§210.28    Depositions. 

(a)  When  depositions  may  be  taken. 
Following  publication  in  the  Federal 
Register  of  a  Commission  notice 
instituting  the  investigation,  any  jwrty 
may  take  the  testimony  of  any  person, 
including  a  party,  by  deposition  upon 
oral  examination  or  written  questions. 
The  presiding  administrative  law  judge 
will  determine  the  permissible  dates  or 
deadlines  for  taking  such  depositions. 

(b)  Persons  before  whom  depositions 
may  be  taken.  Depositions  may  be  taken 
before  a  person  having  power  to 
administer  oaths  by  the  laws  of  the 
United  States  or  of  the  place  where  the 
examination  is  held. 

(c)  Xotice  of  examination.  A  party 
desiring  to  take  the  deposition  of  a 
person  shall  give  notice  in  writing  to 
every  other  party  to  the  investigation. 
The  administrative  law  judge  shall 
determine  the  appropriate  period  for 
providing  such  notice.  The  notice  shall 
state  the  time  and  place  for  taking  the 
deposition  and  the  name  and  address  of 
each  person  to  be  examined,  if  known, 
and,  if  the  name  is  not  known,  a  general 
description  sufficient  to  identify  him  or 
the  particular  class  or  group  to  which  he 
belongs.  A  notice  may  provide  for  the 
taking  of  testimony  by  telephone,  but 
the  administrative  law  judge  may,  on 
motion  of  any  party,  require  that  the 
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upon  a  showing  that  the  information 
expected  to  be  obtained  thereby  is 
within  the  scope  of  discovery  permitted 
by  §  210.27(b)  or  §  210.61  and  cannot  be 
obtained  without  undue  hardship  by 
alternative  means. 

(f)  Ser\'ice  of  deposition  transcripts  on 
the  Commission  staff  The  party  taking 
the  deposition  shall  promptly  serve  one 
copy  of  the  deposition  transcript  on  the 
Commission  investigative  attorney. 

(g)  Admissibihty  of  depositions.  The 
fact  that  a  deposition  is  taken  and  filed 
with  the  Commission  investigative 
attorney  as  provided  in  this  section  does 
not  constitute  a  determination  that  it  is 
admissible  in  evidence  or  !h?t  it  may  be 
used  in  the  investigation.  Only  such 
part  of  a  deposition  as  is  received  in 
evidence  at  a  hearing  shall  constitute  a 
part  of  the  record  in  such  investigation 
upon  which  a  determination  may  be 
based.  Objections  may  be  made  at  the 
hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any  reason 
that  would  require  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying. 

(h)  Use  of  depositions.  A  deposition 
may  be  used  as  evidence  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
reasonable  notice  thereof,  in  accordance 
with  any  of  the  following  provisions: 

(1)  Any  deposition  may  ne  ujied  by 
any  party  for  the  purpose  of 
contradicting  or  impeaching  the 
testimony  of  a  deponent  as  a  witness; 

(2)  The  deposition  of  a  party  may  be 
used  by  an  adverse  party  for  any 
purpose; 

(3)  The  deposition  of  a  witness,       "    ' 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purposes  if  the 
administrative  law  judge  finds — 

(i)  That  the  witness  is  dead;  or 

(ii)  That  the  witness  is  out  of  the 
Lfnited  States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  by 
the  party  offering  the  deposition;  or 

(iii)  Tnat  the  witness  is  unable  to 
attend  or  testif;/  because  of  age,  illness, 
infirmity,  or  imprisonment;  or 

(iv)  That  the  party  offering  the 
deposition  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena;  or 

(v)  Upon  application  and  notice,  that 
such  exceptional  circumstances  exist  as 
to  make  it  desirable  in  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  oral 
testimony  of  witnesses  at  a  hearing,  to 
allow  the  deposition  to  be  used. 

(4)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  him  to 
introduce  any  other  part  that  ought  in 
fairness  to  be  considered  with  the  part 


introduced,  and  any  party  may   ■ 
introduce  any  other  parts. 

(i)  Effect  of  errors  and  irregularitii^s  in  - 
depositions. 

(1)  .-45 /g  nof/re.  All  errors  and 
irregularities  in  the  notice  for  taking  a 
depcsition  are  waived  unless  written 
objection  is  promptly  ser\'ed  upon  the 
party  giving  notice. 

(2)  As  to  disqualification  of  person 
before  whom  the  deposition  is  to  be 
taken.  Objection  to  taking  a  deposition 
because  of  disqualification  of  the  person 
before  whom  it  is  to  be  taken  is  waived 
unless  made  before  the  taking  of  the 
deposition  begins  or  as  soon  thereafter 
as  the  disqualification  becomes  known 
or  could  be  discovered  with  reasonable 
diligence. 

(3)  As  to  taking  of  depositions,  (i) 
Objections  to  the  competency  of  a  ' 
witness  or  the  competency,  relevancy, 
or  materiality  of  testimony  are  not 
waived  by  failure  to  niake  them  before 
or  during  the  deposition,  unless  the 
ground  of  the  objection  is  one  which 
might  have  been  obviated  or  removed  if 
presented  at  that  time. 

(ii)  Errors  and  irregularities  occurring 
at  the  oral  examination  in  the  manner  of 
taking  the  deposition,  in  the  form  of  the 
questions  or  answers,  in  the  oath  or 
affirmation,  or  in  the  conduct  of  parties, 
and  errors  of  any  kind  which  might  be 
obviated,  removed,  or  cured  if  promptly 
presented,  are  waived  unless  seasonable 
objection  thereto  is  made  at  the  taking 
of  the  deposition. 

(iii)  Objections  to  the  form  of  written 
questions  submitted  under  this  section 
are  waived  unless  served  in  writing 
upon  the  party  propounding  them.  The 
presiding  administrative  law  judge  shall 
set  the  deadline  for  service  of  such  - 
objections. 

(4)  As  to  completion  and  return  of 
deposition.  Errors  and  irregularities  in 
the  manner  in  which  the  testimony  is 
transcribed  or  the  deposition  is 
prepared,  signed,  certified,  sealed, 
indorsed,  transmitted,  filed,  or 
otherwise  dealt  with  by  the  person 
before  whom  it  is  taken  are  waived 
unless  a  motion  to  suppress  the 
deposition  or  some  part  thereof  is  made 
with  reasonable  promptness  after  such 
defect  is,  or  with  due  diligence  might 
have  been,  ascertained. 

§210.29    Interrogatories. 

{a)  Scope;  use  at  hearing.  Any  party 
may  serve  upon  any  other  party  written 
interrogatories  to  be  answered  by  the 
party  served.  Interrogatories  may  relate 
to  any  matters  that  can  be  inquired  into 
under  §  210.27(b)  or  §  210.61,  and  the 
answers  may  be  used  to  the  extent 
permitted  by  the  rules  of  evidence. 
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(b)  Procedure.  (1)  Interrogatories  may 
be  served  upon  any  party  after  the  date 
of  publication  in  the  Feileral  Register  of 
the  notice  of  investigation. 

(2)  Parties  answering  interrogatories 
shall  repeat  the  interrogatories  being 
answered  immediately  preceding  the 
answers.  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writing 
under  oath,  unless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  lieu  of  an  answer.  The 
answers  are  to  be  signed  by  the  person 
making  them,  and  the  objections  are  to 
be  signed  by  the  attorney  malting  them. 
The  party  upon  whom  the 
interrogatories  have  been  served  shall 
serve  a  copy  of  the  answers,  and 
objections  if  any,  within  the  time 
specified  by  the  administrative  law 
judge.  The  party  submitting  the 
interrogatories  may  move  for  an  order 
under  §  210.33(a)  with  respect  to  any 
objection  to  or  other  failure  to  answer  an 
interrogatory. 

(3)  An  interrogatory  otherwise  proper 
is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  that 
relates  to  fact  or  the  application  of  law 
to  fact,  but  the  administrative  law  judge 
may  order  that  such  an  interrogatory 
need  not  be  answered  until  after 
designated  discovery  has  been 
completed  or  until  a  prehearing 
conference  or  a  later  time. 

(c)  Option  to  produce  records.  When 
the  answer  to  an  interrogatory  may  be 
derived  or  ascertained  from  the  rectwds 
of  the  party  upon  whom  the 
interrogatory  has  been  served  or  from  an 
examination,  audit,  or  inspection  of 
such  records,  or  from  a  compilation, 
abstract,  or  summary  based  thereon,  and 
the  burden  of  deriving  or  ascertaining 
the  answer  is  substantially  the  same  for 
the  party  serving  the  interrogatory  as  for 
the  party  served,  it  is  a  sufficient  answer 
to  such  interrc^atory  to  specify  the 
records  from  which  the  answer  may  be 
denved  or  ascertained  and  to  an^ord  to 
the  party  serving  the  interrogatory 
reasonable  opportunity  to  examine, 
audit,  or  inspect  such  records  and  to 
make  copies,  compilations,  abstracts,  or 
summaries.  The  specifications  provided 
shall  include  sufficient  detail  to  permit 
the  interrogating  party  to  locate  and  to 
identify,  as  readily  as  can  the  party 
served,  the  documents  from  which  the 
answer  may  be  ascertained. 

§  21 0.30    Requests  for  production  of 
documents  and  tMngs  and  entry  upon  land. 

(a)  Scope.  Any  party  may  serve  on  any 
other  party  a  request: 

(1)  To  produce  and  permit  the  party 
making  the  request  or  someone  acting 
on  his  behalf,  to  inspect  and  copy  any 


designated  documents  (including 
writings,  drawings,  graphs,  charts, 
photographs,  and  other  data 
compilations  from  which  information 
can  be  obtained),  or  to  inspect  and  copy. 
test,  or  sample  any  tangible  things  that 
are  in  the  possession,  custody,  or 
control  of  the  party  upon  whom  the 
request  is  served;  cw 

(2)  To  permit  entry  upon  designated 
land  or  o^er  property  in  the  possession 
or  control  of  the  party  upon  whom  the 
request  is  served  for  the  purpose  of 
inspecting  and  measuring,  surveying, 
photographing,  testing,  or  sampling  the 
property  or  any  designated  object  or 
operation  thereon,  within  the  scope  of 
§  210.27(b). 

(b)  Procedure.  (1)  The  request  may  be 
served  upon  any  party  after  the  date  of 
publication  in  the  Federal  Register  of 
the  notice  of  investigation.  The  request 
shall  set  forth  the  items  to  be  inspected, 
either  by  individual  item  or  by  category, 
and  describe  each  item  and  category 
with  reasonable  particularity.  The 
request  shall  specify  a  reasonable  time, 
place,  and  manner  of  making  the 
inspection  and  performing  the  related 
acts. 

(2)  The  party  upon  whom  the  request 
is  served  shall  serve  a  written  response 
within  the  time  specified  by  the 
administrative  law  judge.  The  response 
shall  state,  with  respect  to  each  item  or 
category,  that  inspection  and  related 
activities  will  be  permitted  as  requested, 
unless  the  request  is  objected  to,  in 
whic:h  event  the  reasons  for  objection 
shall  be  stated.  If  (Ejection  is  made  to 
part  of  any  item  or  category,  the  part 
shall  be  specified.  The  party  submitting 
the  request  may  move  for  an  order 
under  § 210.33(a)  with  respect  to  any 
objection  to  or  other  failure  to  respond 
to  the  request  or  any  part  thereof,  or  any 
failure  to  permit  inspection  as 
requested.  A  party  who  produces 
documents  for  inspection  shall  produce 
them  as  they  are  kept  in  the  usual 
course  of  business  or  shall  organize  and 
label  them  to  correspond  to  the 
categories  in  the  request. 

(c)  Persons  not  parties.  This  section 
does  not  preclude  issuance  of  an  order 
against  a  person  not  a  party  to  permit 
entry  upon  land. 

§  21 0.31    Requests  for  admission. 

(a)  Form,  content,  and  service  of 
request  for  admission.  Any  party  may 
serve  on  any  other  party  a  written 
request  for  admission  of  the  truth  of  any 
matters  relevant  to  the  investigation  and 
set  forth  in  the  request  that  relate  to 
statements  or  opinions  of  fact  or  of  the 
application  of  law  to  fact,  incliuling  the 
genuineness  of  any  documents 
described  in  the  request.  Cepies  of 


documents  shall  be  served  with  the 
request  unless  they  have  been  otherwise 
furnished  or  are  known  to  be,  a.nd  in  the 
request  are  stated  as  being,  in  the 
possession  of  the  other  party.  Each 
matter  as  to  which  an  admission  is 
requested  shall  be  separately  set  forth. 
The  request  may  be  served  upon  a  party 
whose  complaint  is  the  basis  for  the 
investigation  after  the  date  of 
publication  in  the  Federal  Register  of 
the  notice  of  investigation.  The 
administrative  law  judge  will  determine 
the  period  within  which  a  party  may 
serve  a  request  upon  other  parties. 

(b)  Answers  and  objections  to  requests 
for  admissions.  A  party  answering  a 
request  for  admission  shall  repeat  the 
request  for  admission  immediately 
preceding  his  answer.  The  matter  may 
be  deemed  admitted  unless,  within  the 
period  specified  by  the  admini.strative 
law  judge,  the  party  to  whom  the 
request  is  directed  serves  upon  t!ie  party 
requesting  the  admission  a  sworn 
written  answer  or  objection  addressed  to 
the  matter.  If  objection  is  made,  the 
reason  therefor  shall  be  stated.  The 
answer  shall  specifically  deny  the 
matter  or  set  forth  in  detail  the  reasons 
why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter  A 
denial  shall  fairly  meet  tiie  substance  of 
the  requested  admission,  and  when 
good  faith  requires  that  a  party  qualify 
his  answer  or  deny  only  a  part  of  the 
matter  as  to  which  an  admission  is 
requested,  he  shall  specify  so  much  of 

it  as  is  true  and  qualify  or  deny  the 
remainder.  An  answering  party  may  not 
give  lack  of  information  or  knowledge  as 
a  reason  for  failure  to  admit  or  deny 
unless  he  states  that  he  has  made 
reasonable  inquiry  and  that  the 
information  known  to  or  readily 
obtainable  by  him  is  insufficient  to 
enable  him  to  admit  or  deny.  A  party 
who  considers  that  a  matter  as  to  which 
an  admission  has  been  requested 
presents  a  genuine  issue  for  a  hearing 
may  not  object  to  the  request  on  that 
ground  alone:  he  may  deny  the  matter 
or  set  forth  reasons  why  he  cannot 
admit  or  deny  it. 

(c)  Sufficiency  of  answers.  The  party 
who  has  requested  the  admissions  may 
move  to  determine  the  sufficiency  of  d>e 
answers  or  objections.  Unless  the 
objecting  party  sustains  his  burden  of 
showing  that  the  objection  is  fustified, 
the  administrative  law  judge  shall  order 
that  an  answer  be  served.  If  the 
administrative  law  judge  determines 
that  an  answer  does  not  comply  with 
the  requirements  of  this  section,  he  may 
order  either  that  the  matter  is  admitted 
or  that  an  amended  answer  be  served. 
The  administrative  law  judge  may.  io 
lieu  of  these  orders,  detennine  that  final 
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disposition  of  he  request  be  made  at  a 
prehearing  con  ference  or  at  a  designated 
time  prior  to  a  hearing  under  this  part, 
(d)  Effect  of  admissions;  withdrawal 
or  amendment  of  admission.  Any  matter 
admitted  unde  r  this  section  may  be 
conclusively  ei  itablished  unless  the 
administrative  law  judge  on  motion 
permits  withdi  awal  or  amendment  of 
the  admission.  The  administrative  law 
judge  may  pen  nit  withdrawal  or 
amendment  w  len  the  presentation  of 
the  issues  of  th  e  investigation  will  be 
subserved  ther  iby  and  Oie  party  who 
obtained  the  a<  mission  fails  to  satisfy 
the  administra  ive  law  judge  that 
withdrawal  or  imendment  will 
prejudice  him  n  maintaining  his 
position  on  the  issue  of  the 
investigation,  j  Uiy  admission  made  by  a 
party  under  th  s  section  is  for  the 
purpose  of  the  pending  investigation 
only  and  is  nol  an  admission  by  him  for 
any  other  purp  ase,  nor  may  it  be  used 
against  him  in  iny  other  proceeding. 

§210.32    Subp<enas. 

(a)  Applicati  jn  for  issuance  of  a 
subpoena.  (1)  I  'ubpoena  ad 
testificandum.  An  application  for 
issuance  of  a  si  ibpoena  requiring  a 
person  to  appe  ir  and  depose  or  testify 
at  the  taking  ol  a  deposition  or  at  a 
hearing  shall  b  i  made  to  the 
administrative  law  judge. 

(2)  Subpoeni  i  duces  tecum.  An 
application  for  issuance  of  a  subpoena 
requiring  a  per  ;on  to  appear  and  depose 
or  testify  and  ti »  produce  specified 
documents,  pa  >ers,  books,  or  other 
physical  exhib  ts  at  the  taking  of  a 
deposition,  at  <  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumstances,  shall  be  made  in  writing 
to  the  adminisi  native  law  judge  and 
shall  specify  th  e  material  to  be 
produced  as  pr  jcisely  as  possible, 
showing  the  ge  leral  relevancy  of  the 
material  and  th  e  reasonableness  of  the 
scope  of  the  su  )poena. 

(3)  The  admi  listrative  law  judge  shall 
rule  on  all  app  ications  filed  under 
paragraph  (a)(l|  or  (a)(2)  of  this  section 
and  may  issue  lubpoenas  when 
warranted. 

(b)  Useofsu  )poena  for  discovery. 
Subpoenas  ma;  ■  be  used  by  any  party  for 
purposes  of  dis  covery  or  for  obtaining 
documents,  pa  )ers,  books  or  other 
physical  exhib  ts  for  use  in  evidence,  or 
Tor  both  purpoi  es.  When  used  for 
discovery  purp  oses.  a  subpoena  may 
require  a  perso  i  to  produce  and  permit 
the  inspection  md  copying  of 
nonprivileged  ^  locuments,  papers, 
books,  or  other  physical  exhibits  that 
constitute  or  cc  ntain  evidence  relevant 
to  the  subject  n  latter  involved  and  that 


are  in  the  possession,  custody,  or 
control  of  such  person. 

(c)  Application  for  subpoenas  for 
nonparty  Commission  records  or 
personnel  or  for  records  and  personnel 
of  other  Government  agencies.  (1) 
Procedure.  An  application  for  issuance 
of  a  subpoena  requiring  the  production 
of  nonparty  documents,  papers,  books, 
physical  exhibits,  or  other  material  in 
the  records  of  the  Commission,  or 
requiring  the  production  of  records  or' 
personnel  of  other  Government  agencies 
shall  specify  as  precisely  as  possible  the 
material  to  be  produced,  the  nature  of 
the  information  to  be  disclosed,  or  the 
expected  testimony  of  the  official  or 
employee,  and  shall  contain  a  statement 
showing  the  general  relevancy  of  the 
material,  information,  or  testimony  and 
the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  informaiiGn,  or 
testimony  or  their  substantial  equivalent 
could  not  be  obtained  without  undue 
hardship  or  by  alternative  means. 

(2)  Huling.  Such  applications  shall  be 
ruled  upon  by  the  administrative  law 
judge,  and  he  may  issue  such  subpoenas 
when  warranted.  To  the  extent  that  the 
motion  is  granted,  the  administrative 
law  judge  shall  provide  such  terms  and 
conditions  for  the  production  of  the 
material,  the  disclosure  of  the 
information,  or  the  appearance  of  the 
official  or  employee  as  may  appear 
necessary  and  appropriate  for  the 
protection  of  the  public  interest. 

(3)  Application  for  subpoena 
grounded  upon  the  Freedom  of 
Information  Act.  No  application  for  a 
subpoena  for  production  of  documents 
grounded  upon  the  Freedom  of 
Information  Act  (5  U.S.C.  §552)  shall  be 
entertained  by  the  administrative  law 
judge. 

(d)  Motion  to  limit  or  quash.  Any 
motion  to  limit  or  quash  a  subpoena 
shall  be  filed  within  such  time  as  the 
administrative  law  judge  may  allow. 

(e)  £x  parte  rulings  on  applications 
for  subpoenas.  Applications  for  the 
issuance  of  the  subpoenas  pursuant  to 
the  provisions  of  this  section  may  be 
made  ex  parte,  and,  if  so  made,  such 
applications  and  rulings  thereon  shall 
remain  ex  parte  unless  otherwise 
ordered  by  the  administrative  law  judge. 

(f)  Witness  Fees.  (1)  Deponents  and 
witnesses.  Any  person  compelled  to 
appear  in  person  to  depose  or  testify  in 
response  to  a  subpoena  shall  be  paid  the 
same  mileage  as  are  paid  witnesses  with 
respect  to  proceedings  in  the  courts  of 
the  United  States;  provided,  that 
salaried  employees  of  the  United  States 
summoned  to  depose  or  testify  as  to 
matters  related  to  their  public 
employment,  irrespective  of  the  party  at 


whose  instance  they  are  summoned, 
shall  be  paid  in  accordance  with  the 
applicable  Federal  regulations. 

(2)  Responsibility.  The  fees  and 
mileage  referred  to  in  paragraph  (f)(1)  of 
this  section  shall  be  paid  by  the  party 
at  whose  instance  deponents  or 
witnesses  appear.  Fees  due  under  this 
paragraph  shall  be  tendered  no  later 
than  the  date  for  compliance  with  the 
subpoena  issued  under  this  section. 
Failure  to  timely  tender  fees  under  this 
paragraph  shall  not  invalidate  any 
subpoena  issued  under  this  section. 

(gj  Obtaining  judicial  enforcement.  In 
order  to  obtain  judicial  enforcement  of 
a  subpoena  issued  under  paragraphs 
(a)(3)  or  (c)(2)  of  this  section,  the 
administrative  law  judge  shall  certify  to 
the  Commission,  on  motion  or  sua 
sponte,  a  request  for  such  enforcement. 
The  request  shall  be  accompanied  by 
copies  of  relevant  papers  and  a  written 
report  fi"om  the  administrative  law  judge 
concerning  the  purpose,  relevance,  and 
reasonableness  of  the  subpoena.  The 
Commission  will  subsequently  issue  a 
notice  stating  whether  it  has  granted  the 
request  and  authorized  its  Office  of  the 
General  Counsel  to  seek  such 
enforcement. 

§  210.33    Failure  to  make  or  cooperate  in 
discovery;  sanctions. 

(a)  Motion  for  order  compelling 
discovery.  A  party  may  apply  to  the 
administrative  law  judge  for  an  order 
compelling  discovery  upon  reasonable 
notice  to  other  parties  and  all  persons 
affected  thereby. 

(b)  Non-monetary  sanctions  for  failure 
to  comply  with  an  order  compelling 
discovery.  If  a  party  or  an  officer  or 
agent  of  a  party  fails  to  con;ply  with  an 
order  including,  but  not  limited  to,  an 
order  for  the  taking  of  a  depo.sition  or 
the  production  of  documents,  an  order 
to  answer  interrogatories,  an  order 
issued  pursuant  to  a  request  for 
admissions,  or  an  order  to  comply  with 

a  subpoena,  the  administrative  law 
judge,  for  the  purpose  of  permitting 
resolution  of  relevant  issues  and 
disposition  of  the  investigation  without 
unnecessary  delay  despite  the  failure  to 
comply,  may  take  such  action  in  regard 
thereto  as  is  just,  including,  but  not 
limited  to  the  following: 

(1)  Infer  that  the  admission, 
testimony,  documents,  or  other 
evidence  would  have  been  adverse  to 
the  party; 

(2)  Rule  that  for  the  purposes  of  the 
investigation  the  matter  or  matters 
concerning  the  order  or  subpoena  issued 
be  taken  as  established  adversely  to  the 
party; 

(3)  Rule  that  the  party  may  not 
introduce  into  evidence  or  otherwise 
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rely  upon  testimony  by  the  party, 
officer,  or  agent,  or  documents,  or  other 
material  in  support  of  his  position  in  the 
investigation; 

(4)  Rule  that  the  party  may  not  be 
heard  to  object  to  introduction  and  use 
of  secondary  evidence  to  show  what  the 
withheld  admission,  testimony, 
documents,  or  other  evidence  would 
have  shown; 

(5)  Rule  that  a  motion  or  other 
submission  by  the  party  concerning  the 
order  or  subpoena  issued  be  stricken  or 
rule  by  initial  determination  that  a 
determination  in  the  investigation  be 
rendered  against  the  party,  or  both;  or 

(6)  Order  any  other  non-monetary 
sanction  available  under  Rule  37(b)  of 
the  Federal  Rules  of  Civil  Procedure. 
Any  such  action  may  be  taken  by 
written  or  oral  order  issued  in  the 
course  of  the  investigation  or  by 
inclusion  in  the  initial  determination  of 
the  administrative  law  judge.  It  shall  be 
the  duty  of  the  parties  to  seek,  and  that 
of  the  administrative  law  judge  to  grant, 
such  of  the  foregoing  means  of  relief  or 
other  appropriate  relief  as  may  be 
sufficient  to  compensate  for  the  lack  of 
withheld  testimony,  documents,  or 
other  evidence.  If,  in  the  administrative 
law  judge's  opinion  such  relief  would 
not  be  sufficient,  the  administrative  law 
judge  shall  certify  to  the  Commission  a 
request  that  court  enforcement  of  the 
subpoena  or  other  discovery  order  be 
sought. 

(c)  Monetary  sanctions  for  failure  to 
make  or  cooperate  in  discovery.  (1)  If  a 
party  or  an  officer,  director,  or  managing 
agent  of  the  party  or  person  designated 
to  testify  on  behalf  of  a  party  fails  to 
obey  an  order  to  provide  or  permit 
discovery,  the  administrative  law  judge 
or  the  Commission  may  make  such    , 
orders  in  regard  to  the  failure  as  are  just. 
In  lieu  of  or  in  addition  to  taking  action 
listed  in  paragraph  (b)  of  this  section 
and  to  the  extent  provided  in  Rule 
37(b)(2)  of  the  Federal  Rules  of  Civil 
Procedure,  the  administrative  law  judge 
or  the  Commission,  upon  motion  or  sua 
sponte  under  §  210.25,  may  require  the 
party  failing  to  obey  the  order  or  the 
attorney  advising  that  party  or  both  to 
pay  reasonable  expenses,  including 
attorney's  fees,  caused  by  the  failure, 
unless  the  administrative  law  judge  or 
the  Commission  finds  that  the  failure 
was  substantially  justified  or  that  other 
circumstances  make  an  award  of 
expenses  unjust.  Monetary  sanctions 
shall  not  be  imposed  under  this  section 
against  the  United  States,  the 
Commission-,  or  a  Commission 
investigative  attorney. 

(2)  Monetary  sanctions  may  be 
impo.sed  under  this  section  to  reimburse 
the  Commission  for  expenses  incurred 


by  a  Commission  investigative  attorney 
or  the  Commission's  Office  of  Unfair 
Import  Investigations.  Monetary 
sanctions  will  not  be  imposed  under 
this  section  to  reimburse  the 
Commission  for  attorney's  fees. 

§  21 0.34    Protective  orders. 

(a)  Issuance  of  protective  order.  Upon 
motion  by  a  party  or  by  the  person  from 
whom  discovery  is  sought  or  by  the 
administrative  law  judge  on  his  own 
initiative,  and  for  good  cause  shown,  the 
administrative  law  judge  may  make  any 
order  that  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest  or  that  justice  requires  to 
protect  a  party  or  person  from 
annoyance,  embarrassment,  oppression, 
or  undue  burden  or  expense,  including 
one  or  more  of  the  following: 

(1)  That  discovery  not  be  nad; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3).  That  discovery  may  be  had  only  by 
a  method  of  discovery  other  than  that 
selected  by  the  party  seeking  discovery; 

(4)  That  certam  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  administrative  law 
judge; 

(6)  That  a  deposition,  after  being 
sealed,  be  opened  only  by  order  of  the 
Commission  or  the  administrative  law 
judge; 

(7)  That  a  trade  secret  or  other 
confidential  research,  development,  or 
commercial  information  not  be 
disclosed  or  be  disclosed  only  in  a 
designated  way;  and 

(8)  That  the  parties  simultaneously 
file  specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  Commission 
or  the  administrative  law  judge.  If  the 
motion  for  a  protective  order  is  denied, 
in  whole  or  in  part,  the  Commission  or 
the  administrative  law  judge  may.  on 
such  terms  and  conditions  as  are  just. 
order  that  any  party  or  person  provide 
or  permit  discovery.  The  Commission 
also  may,  upon  motion  or  sua  sponte, 
i.ssue  protective  orders  or  may  continue 
or  amend  a  protective  order  issued  by 
the  administrative  law  judge. 

(b)  Unauthorized  disclosure  of 
information.  If  confidential  business 
information  submitted  in  accordance 
with  the  terms  of  a  protective  order  is 
disclosed  to  any  person  other  than  in  a 
manner  authorized  by  the  protective 
order,  the  party  responsible  for  the 
disclo.sure  must  immediately  bring  all 
pertinent  facts  relating  to  such 


disclosure  to  the  attention  of  the 
submitter  of  the  information  and  the 
administrative  law  judge  or  the 
Commission,  and,  without  prejudice  to 
other  rights  and  remedies  of  the 
submitter  of  the  information,  make 
every  effort  to  prevent  further  disclosure 
of  such  information  by  the  party  or  the 
recipient  of  such  information. 

(c)  Violation  of  protective  order.  Any 
individual  who  has  agreed  to  be  bound 
by  the  terms  of  a  protective  order  issued 
pursuant  to  paragraph  (a)  of  this  section, 
and  who  is  determined  to  have  violated 
the  terms  of  the  protective  order,  may  be 
subject  to  one  or  more  of  the  following: 

(1)  An  official  reprimand  by  the 
Commission; 

(2)  Disqualification  fi-om  or  limitation 
of  further  participation  in  a  pending 
investigation; 

(3)  Temporary  or  permanent 
disqualification  from  practicing  in  any 
capacity  before  the  Commission 
pursuant  to  §  201.15(a)  of  this  chapter; 

(4)  Referral  of  the  facts  underlying  the 
violation  to  the  appropriate  licensing 
authority  in  the  jurisdiction  in  which 
the  individual  is  licensed  to  practice; 

(5)  Sanctions  of  the  sort  enumerated 
in  §  210.33(b),  or  such  other  action  as 
may  be  appropriate. 

The  issue  of  whether  sanctions  should 
be  imposed  may  be  raised  on  a  motion 
by  a  party,  the  administrative  law 
judge's  own  motion,  or  the 
Commission's  own  initiative  in 
accordance  with  §  210.25(a)(2).  The 
Commission  or  the  administrative  law 
judge  shall  allow  the  parties  to  make 
written  submissions  and,  if  warranted, 
to  present  oral  argument  bearing  on  the 
issues  of  violation  of  a  protective  order 
and  sanctions  therefor.  When  the 
motion  is  addressed  to  the 
administrative  law  judge,  he  shall  grant 
or  deny  a  motion  for  sanctions  by 
issuing  an  order. 

(d)  Reporting  requests  for  confidential 
business  information.  (1)  Reporting 
Requirement.  Each  person  subject  to 
protective  order  issued  pursuant  to 
paragraph  (a)  of  this  section  shall  report 
in  writing  to  the  Commission 
immediately  upon  learning  that 
confidential  business  information 
disclosed  to  him  or  her  pursuant  to  the 
protective  order  is  the  subject  of  a 
subpoena,  court  or  administrative  order 
(other  than  an  order  of  a  court  reviewing 
a  Commission  decision),  discovery 
request,  agreement,  or  other  written 
request  seeking  disclosure,  by  him  or 
any  other  person,  of  that  confidential 
business  information  to  persons  who  are 
not.  or  may  not  be.  permitted  access  to 
that  information  pursuant  to  either  a 
Commission  protective  order  or 

§  210.5(b). 
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§  210.36    G«n«f4l  provisions  (or  hearings. 

(a)  Purpose  of  beanngs.  (1)  An 
opportunity  fooa  hearii^ shall  be 
provided  in  Botfi  investigation  urMler 
this  part,  in  accordance  with  the 


Administrative  Procedure  Act.  At  the 
hearing,  the  presiding  administrative 
law  judge  will  take  evidence  and  hear 
argument  for  the  purpose  of  determining 
whether  there  is  a  violation  of  section 
337  of  the  Tariff  Act  of  1930.  and  for  the 
purpose  of  making  findings  and 
recommendations,  as  described  in 
§  210.42(a)(l)(ii),  concerning  the 
appropriate  remedy  and  the  amount  of 
the  bond  to  be  posted  by  respondents 
during  Presidential  review  of  the 
Commission's  action,  under  section 
337(j)  of  the  Tariff  Act. 

(2)  An  opportunity  for  a  hearir>g  in 
accordance  with  the  Administrative 
Procedure  Act  shall  also  be  provided  in 
connection  with  every  motion  for 
temporary  relief  filed  under  this  part. 

(b)  Public  hearings.  All  hearings  in 
investigations  under  this  part  shall  be 
public  unless  otherwise  onlered  by  the 
administrative  law  judge. 

(c)  Expedition.  Hearings  .shall  proceed 
with  all  reasonable  expedition,  and, 
insofar  as  practicable,  shall  be  held  at 
one  place,  continuing  until  completed 
unless  otherwise  ordered  by  the         * 
administrative  law  judge. 

(d)  Bights  of  the  parties.  Every  hearing 
under  this  section  shall  be  conducted  in 
accordance  with  the  Administrative 
Prot^dure  Act  (i.e.,  5  U.S.C.  §§  554 
through  556).  Hence,  every  party  shall 
have  the  right  of  adequate  notice,  cross- 
examination,  presentation  of  evidence, 
objection,  motion,  argument,  and  all 
other  rights  essential  to  a  fair  hearing. 

(e)  Presiding  official.  An 
administrative  law  judge  shall  preside 
over  each  hearing  unless  the 
Commission  shall  otherwise  order. 

§210.37    Evidence. 

(a)  Burden  of  proof  The  propor>ent  of 
any  factual  proposition  shall  be  required 
to  sustain  the  burden  of  proof  with 
respect  thereto. 

(b)  Admissibility.  Relevant,  material, 
and  reliable  evidence  shall  be  admitted. 
Irrelevant,  immaterial,  unreliable,  or 
unduly  repetitious  evidence  shall  be 
excluded.  Immaterial  or  irrelevant  parts 
of  an  admissible  document  shall  be 
segregated  and  excluded  as  far  as 
practicable. 

(c)  Information  obtained  in 
investigations.  Any  documents,  papers, 
books,  physical  exhibits,  or  other 
materials  or  information  obtained  by  the 
Commission  under  any  of  its  powers 
may  be  disclosed  by  the  Commission 
investigative  atton»ey  when  necessary  in 
connection  with  investigations  and  may 
be  offered  in  evidence  by  the 
Commission  investigative  attorney. 

(d)  Official  notice.  When  any  decision 
of  the  administrative  law  judge  rests,  in 
whole  or  jn  part,  upon  the  taking  of 


official  notice  of  a  material  feet  not 
appearing  in  evidence  of  record. 
opportunity  to  disprove  such  noticed 
fact  shall  be  granted  any  party  making 
timely  motion  therefor. 

(e)  Objections.  Objections  to  evidence 
shall  be  made  in  timely  fashion  and  ■ 
shall  briefly  state  the  grounds  relied 
upon.  Rulings  on  all  objections  shall 
appear  on  the  record. 

(0  E.xceptions.  Formal  exception  to  an 
adverse  ruling  is  not  required. 

(g)  Excluded  evidence.  When  an 
objection  to  a  question  propounded  to  a 
witness  is  sustained,  the  examining 
party  may  make  a  specific  offer  of  what 
he  expects  to  prove  by  the  answer  of  the 
witness,  or  the  administrative  law  judge 
may  in  his  discretion  receive  and  report 
the  evidence  in  full.  Rejected  exhibits, 
adequately  marked  for  identiBcation, 
shall  be  retained  with  the  record  so  as 
to  be  available  for  consideration  by  any 
reviewing  authority, 

§210.38    Record. 

(a)  Definition  of  the  record.  The 
record  shall  consist  of  all  pleadings,  the 
notice  of  investigation,  motions  and 
responses,  all  briefs  and  urritten 
statements,  and  other  documents  and 
things  properly  filed  with  the  Secretary, 
in  addition  to  all  orders,  notices,  and 
initial  determinations  of  the 
administrative  law  judge,  orders  and 
notices  of  the  Commission,  hearing  and 
conference  transcripts,  evidence 
admitted  into  the  record,  and  any  other 
items  certified  into  the  record  by  the 
administrative  law  judge  or  the 
Commission. 

(b)  Feporting  and  transcription. 
Hearings  shall  be  reported  and 
transcribed  by  the  official  rep<Mler  of  the 
Commission  under  the  supervision  of 
the  administrative  law  judge,  and  the 
transcript  shall  be  a  part  of  the  record. 

(c)  Corrections.  Changes  in  the  ofTkial 
transcript  may  be  made  only  when  they 
involve  errors  affecting  substance.  A 
motion  to  correct  a  transcript  shall  be 
addressed  to  the  administrative  law 
judge,  who  may  order  that  the  transcript 
be  changed  to  reflect  such  corrections  as 
are  warranted,  after  consideration  of  any 
objections  that  may  be  made.  Such 
corrections  shall  be  made  by  the  official 
reporter  by  furnishing  substitirte  typed 
pages,  under  the  usual  certificate  of  the 
reporter,  for  insertion  in  the  transcript. 
The  origirtal  uncorrected  pages  shall  bo 
retained  in  the  files  of  the  Commission. 

(d)  Certification  of  record.  The  record 
shall  be  certified  to  the  Commission  by 
the  administrative  law  judge  upon  his 
filing  of  an  initial  determination  or  at 
such  earlier  time  as  the  Commission 
may  order. 
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§  21 0.39    In  camera  treatment  of 
confidentiai  information. 

(a)  Definition.  Except  as  hereinafter 
provided  and  consistent  with  §§  210.5 
and  210.34.  confidential  documents  and 
testimony  made  subject  to  protective 
orders  or  orders  granting  in  camera 
treatment  are  not  made  part  of  the 
public  record  and  are  kept  confidential 
in  an  in  camera  record.  Only  the 
persons  identified  in  a  protective  order, 
persons  identified  in  §  210.5(b).  and 
court  personnel  concerned  with  judicial 
review  shall  have  access  to  confidential 
information  in  the  in  camera  record. 
The  right  of  the  administrative  law 
judge  and  the  Commission  to  disclose 
confidential  data  under  a  protective 
order  (pursuant  to  §  210.34)  to  the 
extent  necessary  for  the  proper 
disposition  of  each  proceeding  is 
specifically  reserved. 

(b)  In  camera  treatment  of  documents 
and  testimony.  The  administrative  law 
judge  shall  have  authority  to  order 
documents  or  oral  testimony  offered  in 
evidence,  whether  admitted  or  rejected, 
to  be  placed  in  camera. 

(c)  Part  of  confidential  record.  In 
camera  documents  and  testimony  shall 
constitute  a  part  of  the  confidential 
record  of  the  Commission. 

(d)  References  to  in  camera 
information.  In  submitting  proposed 
findings,  briefs,  or  other  papers,  counsel 
for  all  parties  shall  make  an  attempt  in 
good  faith  to  refrain  from  disclosing  the 
specific  details  of  in  camera  documents 
and  testimony.  This  shall  not  preclude 
references  in  such  proposed  findings, 
briefs,  or  other  papers  to  such 
documents  or  testimony  including 
generalized  statements  based  on  their 
contents.  To  the  extent  that  counsel 
consider  it  necessary  to  include  specific 
details  of  in  camera  data  in  their 
presentations,  such  data  shall  be 
incorporated  in  separate  proposed 
findings,  briefs,  or  other  papers  marked 
"Business  Confidential,"  which  shall  be 
placed  in  camera  and  become  a  part  of 
the  confidential  record. 

§  21 0.40    Proposed  findings  and 
conclusions  and  briefs. 

At  the  time  a  motion  for  summary 
determination  under  §210. 18(a)  or  a 
motion  for  termination  under 
§  210.21(a)  is  made,  or  when  it  is  found 
that  a  party  is  in  default  under  §  210.16, 
or  at  the  close  of  the  reception  of 
evidence  in  any  hearing  held  pursuant 
to  this  part  (except  as  provided  in 
§  210.63),  or  within  a  reasonable  time 
thereafter  fixed  by  the  administrative 
law  judge,  any  party  may  file  proposed 
findings  of  fact  and  conclusions  of  law. 
together  with  reasons  therefor.  When 
appropriate,  briefs  in  support  of  the 


proposed  findings  of  fact  and 
conclusions  of  law  may  be  filed  with  the 
administrative  law  judge  for  his 
consideration.  Such  proposals  and 
briefs  shall  be  in  writing,  shall  be  served 
upon  all  parties  in  accordance  with 
§  210.4(g).  and  shall  contain  adequate 
references  to  the  record  and  the 
authorities  on  which  the  submitter  is 
relying. 

Subpart  G— Determinations  and 
Actions  Taken 

§  210.41    Termination  of  investigation. 

Except  as  provided  in  §  210.21(b)(2) 
and  (c),  an  order  of  termination  issued 
by  the  Commission  shall  constitute  a 
determination  of  the  Commission  under 
§  210.45(c). 

§  21 0.42    Initial  determinations. 

(a)(1)  (i)  On  issues  concerning 
violation  of  section  337.  Unless 
otherwise  ordered  by  the  Commission, 
the  administrative  law  judge  shall 
certify  the  record  to  the  Commission 
and  shall  file  an  initial  determination  on 
whether  there  is  a  violation  of  section 
337  of  the  Tariff  Act  of  1930  within  nine 
months  after  publication  of  the  notice  of 
investigation  in  an  ordinary  case  or 
within  14  months  after  such  publication 
in  a  "more  complicated"  case. 

(ii)  Recommended  determination  on 
issues  concerning  permanent  relief  and 
bonding.  Unless  the  Commission  orders 
otherwise,  within  14  days  after  issuance 
of  the  initial  determination  on  violation 
of  section  337  of  the  Tariff  Act  of  1930, 
the  administrative  law  judge  shall  issue 
a  recommended  determination 
containing  findings  of  fact  and 
recommendations  concerning — 

(A)  The  appropriate  remedy  in  the 
event  that  the  Commission  finds  a 
violation  of  section  337,  and 

(B)  The  amount  of  the  bond  to  be 
posted  by  the  respondents  during 
Presidential  review  of  Commission 
action  under  section  337(j)  of  the  Tariff 
Act. 

(2)  On  certain  motions  to  declassify 
information.  Following  issuance  of  the 
public  version  of  an  initial 
determination  under  paragraph  (a)(l)(i) 
of  this  section,  the  decision  of  an 
administrative  law  judge  granting  a 
motion  to  declassify  information,  in 
whole  or  in  part,  shall  be  in  the  form  of 
an  initial  determination  as  provided  in 
§  210.20(b). 

(b)  On  issues  concerning  temporary 
relief  or  forfeiture  of  temporary  relief 
bonds.  Certification  of  the  record  and 
the  disposition  of  an  initial 
determination  concerning  a  motion  for 
temporary  relief  are  governed  by 
§§  210.65  and  210.66.  The  disposition  of 


an  initial  determination  concerning 
possible  forfeiture  of  a  complainant's 
temporary  relief  bond,  in  whole  or  in 
part,  is  governed  by  §  210.70  of  this 
section. 

(c)  On  other  matters.  The 
administrative  law  judge  shall  grant  by 
the  following  types  of  motions  by 
issuing  an  initial  determination  or  shall 
deny  them  by  issuing  an  order:  a  motion 
to  amend  the  complaint  or  notice  of 
investigation  pursuant  to  §  210.14(b);  a 
motion  for  a  finding  of  default  pursuant 
to  §  210.16;  a  motion  for  summary 
determination  pursuant  to  §  210.18;  a 
motion  for  intervention  pursuant  to 

§  210.19;  a  motion  for  termination 
pursuant  to  §  210.21;  a  motion  to 
suspend  an  investigation  pursuant  to 
§  210.23;  or  a  motion  for  forfeiture  of  a 
complainant's  temporary  relief  bond 
pursuant  to  §210.70. 

(d)  Contents.  The  initial 
determination  shall  include:  an  opinion 
stating  findings  (with  specific  page 
references  to  principal  supporting  items 
of  evidence  in  the  record)  and 
conclusions  and  the  reasons  or  bases 
therefor  necessary  for  the  disposition  of 
all  material  issues  of  fact,  law,  or 
discretion  presented  in  the  record;  and 
a  statement  that,  pursuant  to 

§  210.42(h),  the  initial  determination 
shall  become  the  determination  of  the 
Commission  unless  a  party  files  a 
petition  for  review  of  the  initial 
determination  pursuant  to  §  210.43(a)  or 
the  Commission,  pursuant  to  §  210.44, 
orders  on  its  own  motion  a  review  of  the 
initial  determination  or  certain  issv^es 
therein. 

(e)  Notice  to  and  advice  from  other 
departments  and  agencies.  The  U.S. 
Department  of  Health  and  Human 
Services,  the  U.S.  Department  of  Justice, 
the  Federal  Trade  Commission,  the  U.S. 
Customs  Service,  and  such  other 
departments  and  agencies  as  the 
Commission  deems  appropriate  shall  be 
served  with  a  copy  of  the  initial 
determination.  The  Commission  shall 
consider  comments,  limited  to  issues 
raised  by  the  record,  the  initial 
determination,  and  the  petitions  for 
review,  received  from  such  agencies 
when  deciding  whether  to  initiate 
review  or  the  scope  of  review.  The 
Commission  shall  allow  such  agencies 
20  days  after  the  service  of  an  initial 
determination  filed  pursuant  to 

§  210.42(a)(l)(i)  or  10  days  af»er  the 
service  of  an  initial  determination  filed 
pursuant  to  §  210.42(c)  or  §  210.66(a)  to 
submit  their  comments. 

(0  Initial  determination  made  by  the 
administrative  law  judge.  An  initial 
determination  under  this  section  shall 
be  made  and  filed  by  the  administrative 
law  judge  who  presided  over  the 
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investigationjexcept  when  that  person 
is  unavailabkf  to  the  Commission  and 
except  as  proyided  in  §21 0.20(a). 

(g)  Reopening  of  proceedings  by  the 
administrativ  ?  law  judge.  At  any  time 
prior  to  the  fi  hng  of  the  initial 
detwminatior ,  the  administrative  law 
judge  may  rec  pen  the  proceedings  for 


the  reception 


sf  additional  evidence. 


(h)  Effect.  {  )  An  initial  detennination 
Tiled  puxsuanl  to  §  210.42(a)(2)  shall 
become  the  d^  ^termination  of  the 
Commission  ^  5  days  after  the  date  of 
service  of  the  initial  determination, 
unless  the  Coi  rimission  has  ordered 
review  of  th«  nitial  determination  or 
certain  issues  therein,  or  by  order  has 
changed  the  e  fective  date  of  the  initial 
determination. 


rmnai 
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$210.43    Petitions  for  review  olMtial 
determinations  on  matters  other  than 
temporary  reUeL 

(a)  Filing  of  the  petition.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  any  party  to  an  investigation 
may  request  Commission  review  of  an 
initial  determination  issued  under 

§  210.42  (a)(1)  or  (c)  or  §  210.7G(c)  by 
filing  a  petition  with  the  Secretary.  A 
petition  for  review  of  an  initial 
determination  issued  under 
§  210.42(a)(1)  must  be  filed  within  10 
days  after  service  of  the  initial 
determination.  A  petition  for  review  of 
an  initial  determination  issued  under 
§  210.42(c)  must  be  filed  w  frhin  five 
business  days  after  issuance  of  the 
initial  determination.  A  petition  for 
review  of  an  initial  determination 
issued  under  §  210.70(c)  must  be  filed 
within  10  days  after  issuance  of  the 
initial  determination. 

(2)  A  party  may  not  petition  for 
review  of  any  issue  as  to  which  the 
party  has  been  found  to  be  in  default. 
Similarly,  a  party  or  proposed 
respondent  who  did  not  file  a  response 
to  the  motion  addressed  in  the  initial 
determination  may  be  deemed  to  have 
consented  to  the  relief  requested  and 
may  not  petition  for  review  of  the  i.^sues 
raised  in  the  motion. 

(b)  Content  of  the  petition.  (1)  A 
petition  for  review  filed  under  this 
section  shall  identify  the  party  seeking 
review  and  shall  specify  the  issues  upon 
which  review  of  the  initial 
determination  is  sought,  and  shall,  with 
respect  to  each  such  issue,  specify  one 
or  more  of  the  following  grounds  upon 
which  review  is  sought: 

(i)  That  a  finding  or  conclusion  of 
material  fact  is  clearly  erroneous; 

(ii)  That  a  legal  conclusion  is 
erroneous,  wiihout  governing  precedent, 
rule  or  law,  or  constitutes  an  abuse  of 
distretion;  or 

(iii)  That  the  determination  is  one 
affecting  Commission  policy. 
The  petition  for  review  must  set  forth  a 
concise  statement  of  the  facts  material  to 
the  consideration  of  the  stated  issues, 
and  must  present  a  concise  argument 
providing  the  reasons  that  review  by  the 
Commission  is  nece<Kary  or  appropriate 
to  resolve  an  important  issue  of  fact, 
law,  or  policy. 

(2)  Any  issue  not  raised  in  a  petition 
for  review  will  be  deemed  to  have  been 
abandoned  by  the  petitioning  party  and 
may  be  disregarded  by  the  Commission 
in  reviewing  the  initial  determination 
(unless  the  Commission  chooses  to 
review  the  is.sue  on  its  o*vn  initiative 
under  §210.44). 

(.1)  Any  petition  designated  by  the 
petitioner  as  a  "contingent"  petition  for 
review  shall  be  deemed  to  be  a  petition 


under  paragraph  (a)(1)  of  this  section 
and  shall  be  processed  accordingly. 

(4)  A  party's  (ailure  to  file  a  petition 
for  review  of  an  initial  determination 
shall  constitute  abandonment  of  a)) 
issues  decided  adversely  to  that  party  in 
the  initial  determination. 

(c)  Responses  to  the  petition.  Any 
party  may  file  a  response  to  a  petition 
for  review  within  five  business  days 
after  service  of  the  petition,  except  tfiat 
a  party  who  has  been  found  to  be  in 
debult  may  not  file  a  response  to  any 
issue  as  to  which  the  party  has 
defaulted. 

(d)  Grant  or  denial  o/revtew.  |l)  The 
Commission  shall  decide  whether  to 
grant,  in  whole  or  in  pert,  a  petition  for 
review  of  an  initial  determination  filed 
pursuant  to  §  210.42(a)(1)  or  §  210.70(c) 
within  45  days  of  the  service  of  the 
initial  determinatioB  on  the  parties,  or 
by  such  other  time  as  the  Cbmmissron 
may  order.  The  Commission  shall 
decide  whether  to  grant,  in  whole  or  in 
part,  a  petition  for  review  of  an  initial 
determination  filed  pursuant  to 

§  210.42(c)  within  30  days  of  the  service 
of  the  initial  determination  or  the 
parties,  or  by  such  other  time  as  the 
Commission  may  order. 

(2)  The  Commission  shall  decide 
whether  to  grant  a  petition  for  review, 
based  upon  the  petition  and  response 
thereto,  wiihout  oral  argument  or 
further  written  submissions  unless  the 
Commission  shall  order  otherwise.  A 
petition  will  be  granted  and  review  will 
be  ordered  if  it  appears  that  an  error  or 
abu.se  of  the  type  described  in  paragraph 
(b)(1)  of  this  section  is  present  or  if  the 
petition  rai.'^s  a  policy  matter  connected 
with  the  initial  determination,  which 
the  Conmii.ssion  thinks  it  r>ecessary  or 
appropriate  to  address. 

(3)  The  Commission  shall  grant  a 
petition  for  review  and  order  review  of 
an  initial  determination  or  certain  issues 
therein  v>'hen  at  least  one  of  the 
participating  Commissioners  votes  for 
ordering  review.  In  its  notice,  the 
Commission  shall  cstabhsh  the  scope  of 
the  review  and  the  issues  that  will  be 
considurod  and  make  provTsiwis  for 
filing  of  briefs  and  oral  argument  if 
deemed  appropriate  by  the  Commission. 
The  notice  that  the  Commission  has 
granted  the  petition  for  review  shall  be 
served  by  the  Secretary  on  all  parties, 
the  U.S.  Department  of  Health  and 
Human  Services,  the  U.S.  Department  of 
Justice,  the  Federal  Trade  Commission, 
the  U.S.  Customs  Service,  and  such 
other  departments  and  agencies  as  the 
Commission  deems  appropriate. 
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§  210.44    Commission  review  on  its  own 
motion  ol  Initial  determinatons  on  matters 
other  than  temporary  relief. 

Within  the  time  providwl  in 
§  210.43(d)(1),  the  Commission  on  its 
own  initiative  may  order  review  of  an 
initial  determination,  or  certain  i.ssues 
in  the  initial  detennination,  when  at 
least  one  of  the  participating 
Commissioners  votes  for  ordering 
review.  A  seli-initiated  Commission 
review  of  an  initial  determination  will 
be  ordered  if  it  appears  that  an  error  or 
abuse  of  the  kind  describ»^d  in 
§  210.43(b)(1)  is  present  or  the  initial 
determination  raises  a  policy  matter 
which  the  Commission  thinks  is 
ijHies.viry  or  appropriate  to  addres.s. 

§  2  7  0.45    Review  of  initial  determinations 
on  matters  other  than  temporary  relief. 

(a)  Biief.';  and  and  argument.  In  the 
Invent  the  C"k)inmii;sion  orders  review  of 
;in  initial  determination  pertaining  to 
issues  other  than  temporary  relief,  the 
parties  may  be  requested  to  file  briefs  on 
the  issue.s  under  review  at  a  time  and  of 
a  size  and  nature  specified  in  the  notice 
of  review.  The  parties,  within  the  time 
provided  for  filing  tiie  review  briefs, 
may  submit  a  written  request  for  a 
hearing  to  present  oral  argr.ment  before 
the  Commission,  which  the  Commission 
in  its  discretion  m^y  grant  or  deny.  The 
Commission  shall  grant  the  request 
when  at  least  one  of  the  participating 
Commi.ssioners  votes  in  favor  of 
granting  the  request, 

lt>)  Scope  of  n;view.  Only  Ih.;  issues 
sot  forth  in  the  notice  of  review,  and  all 
subsidiary  is.sues  therein,  will  be 
«:on!,idered  by  the  Commission. 

(«;)  Deirmiination  on  revitw  On 
review,  the  Commission  may  aifirm, 
n-verse.  modify,  .set  aside  or  n'mwiid  for 
further  proceedings,  in  whole  or  In  part, 
tht;  initial  determination  o!  Ihi? 
n:; n;: -list rati ve  law  judge.  The 
(f.iritri.ssion  also  may  m.ike  a:»y 
lindings  or  conclusions  Iha;  in  it.s 
jiHiginenl  o.t;  proper  h.iM'il  oii  the  ri'i.oni 
i:i  llic  prot-eeding. 

f)  2^0.46    Petitions  for  and  su-j  st-onte 
lewtew  of  initial  determinat'&ri's  on  u  oiation 
oi  i.eci;on  337  or  temporary  reixit 

(.)  Violation  ofsifcliim  .!..'7  .'mi  kOiSi.Tl 
ii'.tt;nnimtion  issued  ui>dor 
!ii:0.42(a)(l)ti)  Oil  vvhelh.'r  re.!^i>i»dents 
li.tvi'  violated-SJ'ction  337  ol  liieT.nriff 
A(.1  of  1930  will  be  pr(ji.i-.s.sed  .is 
firuvidfd  in  §2in.42(e),  ;h)(2),  aiid  (i) 
•Jud  §§210.43  through  210.4.').  The 
Coinmission  will  i.ssoe  -i  i.otice  .selling 
diNullines  lor  written  s>iljmis.sions  from 
the  parties,  other  Federal  agencies,  and 
inifrftsted  members  of  the  public  on  the 
issu-'s  of  remedy,  the  public  interest, 
and  bonding  by  the  respnndent.s.  In 


those  submissions,  the  parties  may 
assert  their  arguments  concerning  the 
rei;ommended  determination  issued  by 
the  administrative  law  judge  pursuant  to 
§210.42(a)(ii)  on  the  issues  of  remedy 
and  bonding  by  respondents. 

(b)  Temporary  relief.  Commission 
ar.lion  on  an  initial  determination 
concerning  temporary  relief  is  governed 
hy§210.Hft. 

§  210.47    Petitions  tor  reconsideration. 

Within  14  days  alter  sen/i«.e  of  a 
Commission  determination,  any  party 
may  file  with  the  Commission  a  petition 
for  reconsideration  of  suiJi 
determination  or  any  ac»io'.   i.dered  to 
be  taken  thereunder,  settinj^  forth  the 
relief  desired  and  the  groundb  in 
support  thereof.  Any  (wtition  filled 
under  this  seciion  must  be  confined  to 
new  questions  raised  by  the 
determination  or  action  ordered  to  be 
taken  thereunder  .ind  upon  which  the 
petitioner  had  no  opportunity  to  submit 
arguments.  Any  party  desiring  to  oppose 
such  a  petition  .shall  file  an  answer 
thereto  within  five  days  after  .service  of 
the  petition  upon  such  party.  The  filing 
ol  a  petition  for  reconsideration  shall 
not  .stay  the  vfiect  ive  date  of  the 
determination  or  action  ordered  to  be 
taken  thereunder  or  toll  the  running  of 
any  statutory  time  period  affec-ting  such 
determination  or  action  ord*  red  to  be 
taken  thereund»T  unless  spe*  ifit  ally  so 
ordered  by  the  C^oinmission. 

§  210.48     CisposiUo.'i  of  petitions  tor 
reconsideration. 

The  Cnmmissl.'jn  may  aftinn,  set 
aside,  or  modify  its  dttKrininHlion, 
including  any  action  oidcred  by  it  to  be 
taken  thereunder  WIikti  appropriafi', 
the  CoiV-mission  !Jj..y  outer  the 
administrative  l;r.v  ji.'dge  ioiiste 
adtiitioiial  evident  e 

§  210.49    (mpfemenfatjop  ol  ComcnissKjn 
actioii. 

(a)  Ser.  ici^  of  Osuiuts-.ton 
drlerminnlio'i  upoii  thi.'  pur:ir-s  A 
Commi.ssinn  dcfusnisnitio;!  pursuaul  !o 
§210.4.';(c)  or .» i>-ii!i.'»>alion  on  he  basis 
of  a  lit.TriT.ii';.'.  or  ofJiin  a};rt;tiuerit  oi  a 
conserrt  order  pursMjn!  lo  §210.21  (h)  or 
(c),  respt'Ciiv'.ly, ,,!).,;!  \„i  v'tved  upon 
eai  h  party  to  the  !i!>.es:i>,afio!i. 

(b)  Ptihli(.ntii,n  tiitd  irir.-.nnial  lo  ttit: 
/'/!'.  .'(i.?;;f.  At>JUiiniss>on  d-.jlerminatico 
thai  th<>--e  is  .1  viohifion  of  stHjiou  337 
of  the  Tariff  .^.t  of  1930  0/  th.^t  there  is 
reason  So  fjelieve  that  fh':r»»  :s  such  a 
violaiioii,  togtihci  with  the  action  iaken 
lolafivi-  to  suf.h  d<.MfTrr.ir».;t:ijn,  ur 
(>)inmission  action  taken  pursuant  to 
subpart  1  of  this  part,  shall  promptly  h? 
published  in  the  Federal  Register  and 
transmitted  to  the  President,  together 


with  the  re<:ord  upon  which  the 
detennination  and  the  action  are  b.-«sf^. 

(1:)  Enforrenhility  of  Comntission 
action.  Unless  otherwi.se  specified.  ,iny 
Commission  action  other  than  an 
exclusion  order  or  an  order  directing 
seizure  and  forfeiture  of  articles 
imported  in  violation  of  an  outstnndiii}.> 
exclusion  order  shall  be  enforeeable 
upon  receipt  by  the  affe«;ted  party  of 
notice  of  such  ai:tion.  Exclusion  orders 
and  seizure  and  forfeiture  orders  sh.dl 
be  enforceable  upon  re<,eipt  of  notice 
thereof  by  the  Secretary  of  the  Treasury. 

(d)  Finality  of  nffimiotive  Commission 
anion.  If  the  President  does  not 
disapprove  the  Commission's  acliou 
within  a  60-day  period  beginning  the 
day  after  a  copy  of  the  Commission  s 
action  is  delivered  to  the  President,  or 

if  the  President  notifies  the  Commission 
before  the  c.lose  of  the  BO-day  period 
that  he  approves  the  Commission's 
action,  such  action  shall  become  final 
the  day  after  the  close  of  the  60-day 
period  or  the  day  the  President  notifiits 
the  Commission  of  his  approval,  bs  the 
I  ase  may  be. 

(e)  Duration.  Final  (x)mmission  action 
shall  remain  in  effet;t  as  provided  in 
subpart  I  of  this  part. 

§  21 0.50    Comrnission  action,  tf>e  pub!»c 
interest,  and  t>or>dinci  by  respondents. 

(a)  During  the  course  of  each 
investigation  under  this  part,  thi' 
t'ommission  shall — 

(1)  (Consider  what  ntlion  (general  or 
limited  exclusion  of  articles  from  entry 
or  a  cease  and  desist  order,  or  cxilusion 
of  articles  from  entry  under  bond  or  a 
temporary  i  e.nse  and  dej;i.st  ortler).  if 
any,  if  should  tr>ke,  and,  when 
.n|»nropri3fp,  t.VesiK  h  action; 

(:.)  Cor.sutt  wi:h  and  ser'k  .^dvl<  c  ;;.'iH 
information  from  the  U.S.  Departuynf  of 
Health  and  Hurpan  .Services,  the  I '  .S. 
D<:,)artment  of  )ust«re.  the  Fedenil  Tr;idc 
('oniinission  -the  U.S  Cu-^toms  .'•rn.in* 
.ind  such  otht.'r  depart r.jeiiis  and 
ag4.>n(;tps  as  it  tr>rsiders  appmprij.c 
«  oncer.'ting  'ht»  «;uhi»?ct  m.-iiterof  ih- 
i.oinplrvt   I  a;)d  the  effect  i\r.  ,nctinns 
{'-general  or  limited  exrlusion  of  arti:  Sc* 
from  entry  or  .i  cea.w  and  desist  «)rtlt»r, 
or  exchision  of  articles  from  en'-y  1  r.(l'>r 
lif.n.l  -n  a  Icmporarj-  rease  and  tJcMSl 
order)  under  swti'in  337  of  the  T.irjfJ 
Act  of  1030  shall  hjve  upon  the  pubht 
he.'dth  and  m  eifare,  f.oiripefitive 
<  ortdittons  in  t'le  U..S.  es  onomy.  t'^"' 
piMdix.lion  ol  like  or  ilin>i.lly 
(iompelilive  articles  in  the  Ui'.ilt-d 
.Si.i'es,  and  I  l.S.  coosurfters; 

(3)  Determine  the  amount  of  tfie  horni 
to  be  po.sted  by  a  respondent  pfirsiianl 
to  section  337(j)(3)  of  the  Tariff  Alt  •)f 
19T?0  follow  ing  the  issuance  of 
tiMUporarx  or  permanent  relief  under 
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section  337  (d)  (e),  (0.  or  (g).  of  the 
Tariff  Act  takir  i  into  account,  among 
other  things,  th  }  amount  that  would 
offset  any  com  etitive  advantage  to  the 
respondent  res  dting  from  its  alleged 

of  competition  and 
unfair  acts  in  tl  le  importation  or  sale  of 
the  articles  in  c  uestion; 

(4)  Receive  s  ihmissions  from  the 
parties,  interes  ed  persons,  and  other 
Government  ag  sncies  and  departments 
with  respect  to  the  subject  matter  of 
paragraphs  (a)(  I),  (a)(2),  and  (a)(3).  of 
this  section. 

When  the  matt  sr  under  consideration 
pursuant  to  pai  agraph  (a)(1)  of  this 
section  is  whet  ler  to  grant  some  form  of 
permanent  relief,  the  submissions 
described  in  p<  ragraph  (a)(4)  of  this 
section  shall  b<  filed  by  the  deadlines 
specified  in  th«  Commission  notice 
issued  pursuant  to  § 210.46(a).  When 
the  matter  und  jr  consideration  is 
whether  to  grai  it  some  form  of 
temporary  relit  f,  such  submissions  shall 
be  filed  by  the  ieadlines  specified  in 
§  210.67(b).  un  ess  the  Commission 
orders  otherwi  «.  Any  submission  from 
a  party  shall  \x  served  upon  the  other 
parties  in  accoi  dance  with  §  210.4(g). 
The  parties'  su  )missions,  as  well  as  any 
filed  by  interes  ted  persons  or  other 
agencies  shall  ye  available  for  public 
inspection  in  t  le  Office  of  the  Secretary. 
TheCommissi(m  will  consider  motions 
for  oral  argumt  nt  or,  when  necessary,  a 
hearing  with  r«  spect  to  the  subject 
matter  of  this  s  Bction,  except  that  no 
hearing  or  oral  argument  will  be 
permitted  in  connection  with  a  motion 
for  temporary  i  elief. 

(b)(1)  With  r  jspect  to  an 
administrative  law  judge's  ability  to  take 
evidence  or  ot  ler  information  and  to 
hear  argument ;  from  the  parties  and 
other  intereste  1  persons  on  the  issues  of 
appropriate  Co  mmission  action,  the 
public  interest  and  bonding  by  the 
respondents  fc  r  purposes  of  an  initial 
determination  on  temporary  relief,  see 
§§  210.61.  210  62,  and  210.6G(a).  For 
purposes  of  th  >  recommended 
determination  required  by 
§210.42{a)(l)(  i).  an  administrative  law 
judge  shall  tak  3  evidence  or  other 
information  ar  d  hear  arguments  from 
the  parties  anc  other  interested  persons 
on  the  issues  c  f  appropriate 
Commission  w  ;tion  and  bonding  by  the 
respondents.  I  nless  the  Commission 
orders  otherwi  se,  and  except  as 
provided  in  pe  ragraph  (b)(2)  of  this 
section,  an  adi  ninistrative  law  judge 
shall  not  addn  ss  the  issue  of  the  public 
interest  for  pu  poses  of  an  initial 
determination  on  violation  of  section 
337  of  the  Tar;  ff  Act  under 
§210.42(a)(l)(). 


(2)  Regarding  settlements  by 
agreement  or  consent  order  under 
§  210.21  (b)  or  (c),  the  parties  may  file 
statements  regarding  the  impact  of  the 
proposed  settlement  on  the  public 
interest,  and  the  administrative  law 
judge  may  hear  argument,  although  no 
discovery  may  be  compelled  with 
respect  to  issues  relating  solely  to  the 
public  interest.  Thereafter,  the 
administrative  law  judge  shall  consider 
and  make  appropriate  findings  in  the 
initial  determination  regarding  the  effect 
of  the  proposed  settlement  on  the  public 
health  and  welfare,  competitive 
conditions  in  the  U.S.  economy,  the 
production  of  like  or  directly 
competitive  articles  in  the  United 
States,  and  U.S.  consumers. 

§  21 0.51    Period  for  concluding 
investigation. 

(a)  Permanent  relief.  The  permanent 
relief  phase  of  each  investigation 
instituted  under  this  part  shall  be 
concluded  and  a  final  order  issued  no 
later  than  12  months  after  the  date  of 
publication  in  the  Federal  Register  of 
the  notice  instituting  the  investigation, 
unless  the  investigation  has  been 
designated  "more  complicated" 
pursuant  to  §  210.22(b).  If  that 
designation  has  been  made,  the  deadline 
for  concluding  the  investigation  is  18 
months  after  the  publication  of  the 
notice  of  investigation. 

(b)  Temporary  relief.  The  temporary 
relief  phase  of  an  investigation  shall  be 
concluded  and  a  final  order  issued  no 
later  than  90  days  after  publication  of 
the  notice  of  investigation  in  the 
Federal  Register,  unless  the  temporary 
relief  phase  of  the  investigation  has 
been  designated  "more  complicated"  by 
the  Commission  or  the  presiding 
administrative  law  judge  pursuant  to 

§  210.22(c)  and  §  210.60.  If  that 
designation  has  been  made,  the 
temporary  relief  phase  of  the 
investigation  shall  be  concluded  and  a 
final  order  issued  no  later  than  150  days 
after  publication  of  the  notice  of 
investigation  in  the  Federal  Register. 

(c)  Computation  of  time.  In  computing 
the  deadlines  imposed  in  paragraphs  (a) 
and  (b)  of  this  section,  there  shall  be 
excluded  any  period  during  which  the 
investigation  is  suspended  because  of 
proceedings  in  a  court  or  agency  of  the 
United  States  involving  similar 
questions  concerning  the  subject  matter 
of  such  investigation. 

Subpart  H — Temporary  Relief 

§  21 0.52    Motions  for  temporary  relief. 

Requests  for  temporary  relief  under 
section  337  (e)  or  (f)  of  the  Tariff  Act  of 
1930  shall  be  made  through  a  motion 


filed  in  accordance  with  the  following 
provisions: 

(a)  A  complaint  requesting  temporary 
relief  shall  be  accompanied  by  a  motion 
setting  forth  the  complainant's  request 
for  such  relief.  In  determining  whether 
to  grant  temporary  relief,  the 
Commission  will  apply  the  standards 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  uses  in  determining 
whether  to  affirm  lower  court  decisions 
granting  preliminary  injunctions.  The 
motion  for  temporary  relief  accordingly 
must  contain  a  detailed  statement  of 
specific  facts  bearing  on  the  factors  the 
Federal  Circuit  has  stated  that  a  U.S. 
District  Court  must  consider  in  granting 
a  preliminary  injunction. 
-    (b)  The  motion  must  also  contain  a 
detailed  statement  of  facts  bearing  on: 

(1)  Whether  the  complainant  should 
be  required  to  post  a  bond  as  a 
prerequisite  to  the  issuance  of 
temporary  relief;  and 

(2)  The  appropriate  amount  of  the 
bond,  if  the  Commission  determines 
that  a  bond  will  be  required. 

(c)  The  factors  the  Commission  will 
consider  in  determining  whether  to 
require  a  bond  as  a  prerequisite  to  the 
issuance  of  temporary  relief  include  the 
following: 

(1)  The  strength  of  the  complainant's 
case;   • 

(2)  Whether  posting  a  bond  would 
impose  an  undue  hardship  on  the 
complainant; 

(3)  Whether  the  respondent  has 
responded  to  the  motion  for  temporary 
relief  (in  the  time  and  manner  specified 
in  §  210.59  or  by  order  of  the 
Commission  or  the  administrative  law 
judge); 

(4)  Whether  the  respondent  will  be 
harmed  by  issuance  of  the  temporary 
relief  sought  by  the  complainant; 

(5)  Any  other  legal,  equitable,  or 
public  interest  consideration  that  is 
relevant  to  whether  the  complainant 
should  be  required  to  post  a  bond  as  a 
condition  precedent  to  obtaining 
temporary  relief,  including  whether  the 
complainant  is  likely  to  use  the 
temporary  relief  proceedings  or  the 
temporary  relief  order  to  harass  the 
respondents  or  for  some  other  improper 
purpose. 

No  single  factor  will  be  determinative. 
The  Commission's  general  policy  is  to 
favor  the  posting  of  a  bond  in  every 
case.  Therefore,  a  complainant  who 
believes  that  a  bond  should  not  be 
required  has  the  burden  of  persuading 
the  Commission. 

(d)  The  following  documents  and 
information  also  shall  be  filed  along 
with  the  motion  for  temporary  relief: 

(1)  A  memorandum  of  points  and 
authorities  in  support  of  the  motion; 
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(2)  Affidavits  executed  by  persons 
with  knowledge  of  the  fact.s  asserted  in 
the  motion;  and 

(3)  All  documents,  information,  and 
other  evidence  in  complainant's 
possession  that  complainant  intends  to 
submit  in  support  of  the  motion. 

(e)  The  complainant  must  also 
provide  information  and  doi:uments  that 
will  assist  the  presiding  administrative 
law-judge  and  the  Commission  in 
computing  the  a.Tiount  of  the  bond,  if  a 
bond  is  to  be  required.  (A  complainant 
also  may  file,  if  it  choose.s,  a  draft  of  the 
bond  it  expe<:ts  to  submit  if  a  bond  is 
to  be  required.)  In  cases  where  a 
domestic  industry  exists  and  domestic 
sales  of  the  product  in  question  have 
commenced  and  have  not  been  de 
minimis,  the  amount  of  the  bond  is 
likely  to  be  the  amount  indicated  on  the 
folloA-iiig  schedule  based  on  the  sales 
.  revenwf^s  from  the  domestic  product  at 
is.sue — and,  if  applicable,  licensing 
royalties  from  the  intellectual  property 
right  at  issue — as  rijflected  in  the 
complainant's  audited  annual  finartcial 
statements  for  the  most  recent  iiscal 
year: 


CompJainant's  sales  and  licens- 
ing  royalties 

Bond 
amount 

less  ttian  $1  mHlion  

Si  0.000 
100  000 

Greater  ttian  $1  million  but  not 
mofe  tnan  SiO  million  

Greater  than  SlQ  million  txjt  not 
more  ttian  S50  million  

250  000 

Greater  man  $50  million  txjl  not 
more  than  Si  00  million  

500  000 

Greater  ttian  $100  million 

'  1 

'  MiNion. 

In  cases  in  which  the  foregoing 
schedule  applies,  the  complainant  must 
provide  the  following  dotniments: 

(1)  The  audited  financial  statements 
(or  the  equivalent  thereof,  if  audited 

.  statements  do  not  exist)  for  the  mast 
recently  completed  fiscal  year; 

(2)  The  back-up  income  statements, 
work  sheets,  or  other  docunxents 
showing  revenues  for  the  domestic 
product  at  issue  in  the  investigation, 
which  are  tied  to  the  aggregate  revenue 
listed  on  the  financial  statements;  and 

(3)  A  certification  under  oath  by  the 
complainant's  chief  financial  officer 
indicating  that  the  detail  provided  in 
the  work  sheets  or  other  documents  tied 
to  the  audited  financial  statements  is 
correct. 

The  Commission  retains  the  option  to 
require  bonds  in  higher  or  lower 
amounts  than  prescribed  under  the 
aforesaid  schedule  in  exceptional  cases. 
In  cases  in  which  the  aforesaid  schedule 
would  not  be  appropriate,  the  amount  of 
the  bond  will  be  determined  on  o  case- 
by-case  basis.  In  such  cases,  the  motion 


for  temporary  relief  should  state  why 
the  prescribed  schedule  is  not 
appropriate  (with  supporting 
documentation  where  appropriate).  The 
motion  should  also  state  the  theory  the 
complainant  believes  is  appropriate  for 
computing  the  amount  of  the  bond  (if 
the  Commission  determines  to  require  a 
bond)  and  should  provide  supporting 
financial  and  economic  data  with 
certification  under  oath  executed  hy  th« 
complainant's  chief  financial  officer 
attesting  to  the  veracity  of  the  data 
provided.  All  complainants  who  are 
.seeking  temporary  relief  (including 
complainants  who  have  provided  the 
audited  financial  statements  and  back 
up  data  listed  above)  must  be  prepared 
to  provide  upon  short  notice  any 
additional  financial  or  economic  data 
requested  by  the  pre.siding 
administrative  law  judge  in  c  onnedion 
with  the  issue  of  bonding  ai-d  the 
certification  under  oaih  by  the 
complainant's  chief  financial  olTicer  that 
the  information  submitted  is  correct. 
(0  If  the  complaint,  the  motion  for 
tenjporary  rehef.  and  the  supporting 
documentation  contain  confidential 
business  information  as  defined  in 
S201.6(a)  of  this  chapter,  the 
complainant  must  follow  the  procedure 
outlined  in  §§210  5(a).  201.6  (.i)  and  (c), 
and  210.55. 

§  210.53    Motion  filed  after  complalnL 

fa)  A  motion  for  temporary  relief  may 
be  filed  after  the  complaint,  but  must  be 
filed  prior  to  the  Commission 
determination  under  §  210.10  on 
whether  to  institute  an  investigation.  A 
motion  filed  after  the  complaint  shall 
contain  the  information,  documents, 
and  evidence  described  in  §  210.52  and 
must  iaiso  make  o  showing  that 
extraordinary  circumstances  exist  that 
warrant  temporary  relief  and  that  the 
moving  party  was  not  aware,  and  with 
due  diligence  could  not  have  been 
aware,  of  those  circumstances  at  the 
time  the  complaint  was  filed.  When  a 
motion  for  temporary  relief  is  filed  after 
the  complaint  but  before  the 
Commission  has  determined  whether  to 
institute  an  investigation  based  on  the 
complaint,  the  35-day  period  allotted 
under  §  210.58  for  review  of  the 
complaint  and  informal  investigatory 
activity  will  begin  to  run  anew  from  tlie 
date  on  which  the  motion  was  filed. 

(b)  A  motion  for  temporary  relief  may 
not  be  filed  after  an  investigation  has 
been  instituted. 

§  210.54    Service  of  motion  l»y  ttie 
comptainanL 

Notwithstanding  the  provisions  of 
§  210.11  regarding  service  of  the 
complaint  and  motion  for  temporary 


relief  by  the  Commission  upon 
institution  of  an  investigation,  on  the 
day  the  complainant  files  a  complaint 
and  motion  for  temporary  relief  with  the 
Commission  (see  §201 .8(a)  of  this 
chapter),  the  complai.iant  must  serve 
nonror.ndential  copies  of  both 
documents  (as  well  ar;  nonconfidenti.il 
copies  of  all  materials  or  do»:uments 
attached  thereto)  on  all  proposed 
respondents  and  on  the  emb.3ssy  in 
Washington,  DC  of  eatJi  country  from 
which  t.^^.e  allegedly  unfair  ifnports 
come.  The  complaint  and  motion  shall 
be  served  by  messenger,  courier,  fxpres.s 
mail,  or  equivaleiit  means.  A  signed 
c-ertificate  of  service  must  accompany 
the  compl-iint  and  motion  for  temporary 
relief  If  the  certificate  does  not 
a<xompany  the  complaint  and  the 
motion,  the  .Serretary  shall  not  .ii;t»pf 
the  complaint  or  the  motion  and  shall 
promptly  notify  the  submitter.  Actual 
proof  of  service  on  each  respondent  and 
embassy  (e.g.,  certified  mail  return 
receipts,  courier  or  overnight  delivery 
receipts,  or  other  proof  of  delivery) — or 
proof  of  a  serious  but  unsuccessful  effort 
to  make  such  service — must  be  filed 
within  10  days  after  the  filing  of  the 
complaint  and  motion.  If  the 
requirements  of  this  section  are  not 
satisfied,  tlie  Commission  may  extend 
its  35-day  deadline  under  §210.58  for 
determining  whether  to  provisionally 
accept  the  motion  for  temporary  relief 
and  institute  an  investigation  on  the 
basis  of  the  complaint.  "* 

§  210.55    Content  ol  service  copies. 

(a)  Any  purported  confidential 
business  information  that  is  deleted 
from  the  nonconfidential  service  copies 
of  the  complaint  and  motion  for 
temporary  relief  must  satisfy  the 
requirements  of  §201. 6(a)  of  this 
chapter  (which  defines  confidential 
information  for  purposes  of  Commission 
pro<.«edings).  For  attachments  to  the 
complaint  or  motion  that  are 
confidential  in  their  entirety,  the 
complainant  must  provide  a 
nonconfidential  summary  of  what  ea<i) 
attachment  contains.  Despite  the 
redaction  of  confidential  material  from 
the  complaint  and  motion  for  temporary 
relief,  the  nonconfidential  service 
copies  must  contain  enough  factual 
information  about  each  element  of  the 
violation  alleged  in  the  complaint  and 
the  motion  to  enable  each  proposed 
respondent  to  comprehend  the 
allegations  against  it. 

(b)  If  the  Commission  determines  that 
the  complaint,  motion  for  temporary 
relief,  or  any  exhibits  or  attachments 
thereto  contain  excessive  designations 
of  confidentiality  that  are  not  warranted 
under  §  201 .6(a)  of  this  chapter,  tho 


39062 


leral  Register  /  Vol.  59,  No.  146  /  Monday.  August  1,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  146  /  Monday.  August  1.  1994  /  Rules  and  Regulations        39063 


Commission  may  require  the 
complainant  to  file  and  serve  new 
nonconfidential  versions  of  the 
aforesaid  submissions  and  may 
determine  that!  the  35-day  period  under 
§  210.58  for  deciding  whether  to 
institute  an  investigation  and  to 
provisionally  )  ccept  the  motion  for 
temporary  relief  for  further  processing 
shall  begin  to  tun  anew  from  the  date 
the  new  nonce  nfidential  versions  are 
filed  with  the  Commission  and  served 
on  the  proposed  respondents. 

§  21 0.56    Notio  I  accompanying  service 
coptes. 

(a)  Each  sen  ice  copy  of  the  complaint 
and  motion  fo  temporary  relief  shall  be 
accompanied  1  ly  a  notice  containing  the 
following  text: 

Notice  is  here  )y  given  that  the  attached 
complaint  and  r  lotion  for  temporary  relief 
will  be  Tiled  wit  i  the  U.S.  International 
Trade  Commiss  on  in  Washington,  DC  on 

,  19_ ..  The  filing  of  the  complaint 

and  motion  will  not  institute  an  investigation 
on  that  date,  ho  vever.  nor  will  it  begin  the 
period  for  filing  responses  to  the  complaint 
and  motion  punuant  to  19CFR  210.13  and 
210.59. 

Upon  receipt  jf  the  complaint,  the 
Commission  wi  1  examine  the  complaint  for 
sufficiency  and  compliancawith  19CFR 
201.8,  210.4,  21 3.5,  210.8,  and  210.12.  The 
Commission's  C  ffice  of  Unfair  Import 
Investigations  v  ill  conduct  informal 
investigatory  ac  :ivity  pursuant  to  19  CFR 

210.9  to  identif '  sources  of  relevant 
information  an<  to  assure  itself  of  the 
availability  theieof.  The  motion  for 
temporary  relie  will  be  examined  for 
sufficiency  and  compliance  with  19  CFR 
201.8.  210.4,  21D.5,  210.52,  210.53(a)  (if 
applicable),  21(  .54,  210.55,  and  210.56,  and 
will  be  subject  I  o  the  same  type  of 
preliminary  inv  estigative  activity  as  the 
complaint. 

The  Comniis!  ion  generally  will  determine 
whether  to  inst  tute  an  investigation  on  the 
basis  of  the  con  plaint  and  whether  to 
provisionally  ai  cept  the  motion  for 
temporary  relie  '  within  35  days  aher  the 
complaint  and  notion  are  filed  or.  if  the 
motion  is  filed  ifter  the  complaint,  within  35 
days  after  the  n  otion  is  filed — unless  the  35- 
day  deadline  is  extended  pursuant  to  19  CFR 
210.53.  210.54.  210.55(b),  210.57,  or  210.58. 
If  the  Commiss  on  determines  to  institute  an 
investigation  ai  d  provisionally  accept  the 
motion,  the  mc  ion  will  be  assigned  to  a 
Commission  ac  ministrative  law  judge  for 
issuance  of  an   nitial  determination  in 
accordance  wit  1 19  CFR  210.66.  See  19  CFR 

210.10  and  21C  .SS. 

If  the  Commi  ;sion  determines  to  conduct 
an  investigatioi  i  of  the  complaint  and  the 
motion  for  tern  )orary  relief,  the  investigation 
will  be  formall  ■  instituted  on  the  date  the 
Commission  p\  hlishes  a  notice  of 
investigation  it  the  Federal  Register 
pursuant  to  19  :FR  210.10(b).  If  an 
investigation  ii  instituted,  copies  of  the 
complaint,  the  iiotice  of  investigation,  the 
motion  for  tern  )orary  relief,  and  the 


Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  Part  210)  will  be  served 
on  each  respondent  by  the  Commission 
pursuant  to  19  CFR  210.11(a).  Responses  to 
the  complaint,  the  notice  of  investigation, 
and  the  motion  for  temporary  relief  must  be 
filed  within  10  days  after  Commission 
service  thereof,  and  must  comply  with  19 
CFR  201.8,  210.4,  210.5,  210.13,  and  210.59. 
See  also  19  CFR  201.14  and  210.6  regarding 
computation  of  the  10-day  response  period. 

If,  after  reviewing  the  complaint  and 
motion  for  tempKjrary  relief,  the  Commission 
determines  not  to  institute  an  investigation, 
the  complaint  and  motion  will  be  dismissed 
and  the  Commission  will  provide  written 
notice  of  that  decision  and  the  reasons 
therefor  to  the  complainant  and  all  proposed 
respondents  pursuant  to  19  CFR  210.10. 

For  information  concerning  the  filing  and 
processing  of  the  complaint  and  its 
treatment,  and  to  ask  general  questions 
concerning  section  337  practice  and 
procedure,  contact  the  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.,  Room 
401,  Washington,  DC  20436,  telephone  202- 
205-2560.  Such  inquiries  will  be  referred  to 
the  Commission  investigative  attorney 
assigned  to  the  complaint.  (See  also  the 
Commissions's  Rules  of  Practice  and 
Procedure  set  forth  in  19  CFR  Part  210.) 

To  learn  the  date  that  the  Commission  will 
vote  on  whether  to  institute  an  investigation 
and  the  publication  date  of  the  notice  of 
investigation  (if  the  Commission  decides  to 
institute  an  investigation),  contact  the  Office 
of  the  Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  room  112, 
Washington,  DC  20436,  telephone  202-205- 
2000. 

This  notice  is  being  provided  pursuant  to 
19  CFR  210.56. 

(b)  In  the  event  that  the  complaint  and 
motion  for  temporary  relief  are  filed 
after  the  date  specified  in  the  above 
notice,  the  complainant  must  serve  a 
supplementary  notice  to  all  proposed 
respondents  and  embassies  stating  the 
correct  filing  date.  The  supplementary 
notice  shall  be  served  by  messenger, 
courier,  express  mail,  or  equivalent 
means.  The  complainant  shall  file  a 
certificate  of  service  and  a  copy  of  the 
supplementary  notice  with  the 
Commission. 

§  210.57    Amendment  of  the  motion. 

A  motion  for  temporary  relief  may  be 
amended  at  any  time  prior  to  the 
institution  of  an  investigation.  All 
material  filed  to  amend  the  motion  (or 
the  complaint)  must  be  served  on  all 
proposed  respondents  and  on  the 
embassies  in  Washington,  DC.  of  the 
foreign  governments  that  they  represent, 
in  accordance  with  §  210.54.  If  the 
amendment  expands  the  scope  of  the 
motion  or  changes  the  complainant's 
assertions  on  the  issue  of  whether  a 
bond  is  to  be  required  as  a  prerequisite 
to  the  issuance  of  temporary  relief  or  the 
appropriate  amount  of  the  bond,  the  35-. 


day  period  under  §  210.58  for 
determining  whether  to  institute  an 
investigation  and  provisionally  accept 
the  motion  for  temporary  relief  shall 
begin  to  run  anew  from  the  date  the 
amendment  is  filed  with  the 
Commission.  A  motion  for  temporary 
relief  may  not  be  amended  to  expand 
the  scope  of  the  temporary  relief  inquiry 
after  an  investigation  is  instituted. 

§  210.58    Provisional  acceptance  of  the 
motion. 

The  Commission  shall  determine 
whether  to  accept  a  motion  for 
temporary  relief  at  the  same  time  it 
determines  whether  to  institute  an 
investigation  on  the  basis  of  the 
complaint.  That  determination  shall  be 
made  within  35  days  after  the  complaint 
and  motion  for  temporary  relief  are 
filed,  unless  the  35-day  period  is 
restarted  pursuant  to  §  210.53(a).  210.54. 
210.55.  or  210.57.  or  exceptional 
circumstances  exist  which  preclude 
adherence  to  the  prescribed  deadline. 
(See  §  210.10(a)(1).)  Before  the 
Commission  determines  whether  to 
provisionally  accept  a  motion  for 
temporary  relief,  the  motion  will  be 
examined  for  sufficiency  and 
compliance  with  §§  210.52,  210.53(a)  (if 
applicable).  210.54  through  210.56.  as 
well  as  §§  201.8,  210.4,  and  210.5.  The 
motion  will  be  subject  to  the  same  type 
of  preliminary  investigatory  activity  as 
the  complaint.  (See  §  210.9(b).) 
Acceptance  of  a  motion  pursuant  to  this 
paragraph  constitutes  provisional 
acceptance  for  referral  of  the  motion  to 
the  chief  administrative  law  judge,  who ' 
will  assign  the  motion  to  a  presiding 
administrative  law  judge  for  issuance  of 
an  initial  determination  under 
§  210.66(a).  Commission  rejection  of  an 
insufficient  or  improperly  filed 
complaint  will  preclude  acceptance  of  a 
motion  for  temporary  relief. 
Commission  rejection  of  a  motion  for 
temporary  relief  will  not  preclude 
institution  of  an  investigation  of  the 
complaint. 

§  21 0.59    Responses  to  the  motion  and  the 
cohnplalnL 

(a)  Any  party  may  file  a  response  to 
a  motion  for  temporary  relief.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  a  response  to  a  motion  for 
"  temporary  relief  in  an  ordinary 
investigation  must  be  filed  not  later  than 
10  days  after  service  of  the  motion  by 
the  Commission.  In  a  "more 
complicated"  investigation,  the 
response  shall  be  due  within  20  days 
after  such  service,  unless  otherwise 
ordered  by  the  presiding  administrative 
law  judge. 


(b)  The  response  must  comply  with 
the  requirements  of  §201.8  of  this 
chapter,  as  well  as  §§210.4  and  210.5  of 
this  part,  and  shall  contain  the 
following  information: 

(1)  A  statement  that  sets  forth  with 
particularity  any  objection  to  the.motion 
for  temporary  relief; 

(2)  A  statement  of  specifK:-  facts 
concerning  the  factors  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  would 
consider  in  determining  whether  Jo 
affirm  lower  court  decisions  granting  or 
denying  preliminary  injunctions; 

(3)  A  memorandum  of  points  and 
authorities  in  support  of  the 
respondent's  response  to  the  motion; 

(4)  Affidavits,  where  possible, 
executed  by  persons  with  knowledge  of 
the  facts  specified  in  the  response.  Each 
response  to  the  motion  must  address,  to 
the  extent  possible,  the  complainant's 

assertions  regarding  whether  a  bond 
sh«)uld  be  required  and  the  appropriate 
aniount  of  the  bond,  Responses  to  the 
motion  for  temporary  relief  also  may 
contain  counter-proposals  cont:erniiig 
the  amount  of  the  bond  or  the  manner 
in  which  the  bond  amount  should  be 
calculated. 

(c)  Each  response  to  the  motion  for 
temporary  relief  must  also  be 
accompanied  by  a  response  to  the 
complaint  and  notice  of  investigation. 
Responses  to  the  complaint  and  notice 
of  investigation  must  comply  with 
§  201.8  of  this  chapter.  §§  210.4  and 
210.5  of  this  part,  and  any  protective 
order  issued  by  the  administrative  law 

'  judge  under  §  210.34  of  this  part. 

§  21 0.60  Designating  an  investigation 
"more  complicated"  for  the  purpose  of 
adjudicating  a  motion  for  temporary  relief. 

At  the  time  the  Commission 
determines  to  institute  an  investigation 
and  provisionally  accepts  a  motion  for 
temporary  relief  pursuant  to  §  210..SH. 
the  Commission  may  designate  the 
investigation  "more  complicated" 
pursuant  to  §  210.22(c)  for  the  purpose 
ofobtaining  up  to  60  additional  days  to 
adjudicate  the  motion  for  temporary 
relief.  In  the  alternative,  after  the  motion 
for  temporary  relief  is  referred  to  the 
administrative  law  judge  for  an  initial 
determination  under  §  210.66(a),  the 
administrative  law  judge  may  issue  an 
order,  sua  sponte  or  on  motion, 
designating  the  investigation  "iiiore 
complicated"  for  the  purpose  of 
obtaining  additional  time  to  adjudicate 
the  motion  for  temporary  relief.  Such 
order  shall  constitute  a  final . 
determination  of  the  Commission,  and 
notice  of  the  order  shall  be  published  in 
the  Federal  Register.  As  required  by 
section  337(e)(2)  of  the  Tariff  Act  of 
1930,  the  notice  shall  state  the  reasons 


that  the  temporary  relief  phase  of  the 
investigation  was  designated  "more 
complicated."  The  "more  complicated  ' 
designation  may  be  conferred  by  the 
Commission  or  the  presiding 
administrative  law  judge  pursuant  to 
this  paragraph  on  the  basis  of  the 
complexity  of  the  issues  raised  in  the 
motion  for  temporary  reliefer  the 
responses  thereto,  or  for  other  good 
cause  shown. 

§210.61     Discovery  and  compulsory 
process. 

Ihe  presiding  administrative  law 
judge  shall  set  all  discovery  deadlines. 
The  administrative  law  judge's  authority 
to  compel  discovery  includes  discovery- 
relating  to  the  following  issues: 

(a)  Any  matter  relevant  to  Ihe  motion 
for  temporary  relief  and  the  responses 
thereto,  including  the  issues  of  bonding 
by  the  complainant;  and 

(b)  The  issues  the  Commission 
considers  pursuant  to  sections  337 
(e)(1),  (0(1).  and  (jj(3)  of  the  Tariff  Act 
of  1930.  viz.. 

(1)  The  appropriate  form  of  relief 
(notwithstanding  the  form  requested  in 
the  motion  for  temporary  relief). 

(2)  Whether  the  public  interest 
precludes  that  form  of  relief,  and 

(3)  The  amount  of  the  bond  to  be 
posted  by  the  respondents  to  secure 
importations  or  sales  of  the  sub)e(.l 
imported  merchandise  while  the 
temporary  relief  order  is  in  effect.  The 
administrative  law  judge  may,  but  is  not 
fequired  to.  make  findings  on  the  i«;sues 
specified  in  sections  337  (t)(l),  (0(1),  or 
(j)(3)  of  the  Tariff  Act  of  1930.  Evidence 
and  information  obtained  through 
di.scovery  on  those  issues  will  f>e  used 
by  the  parties  and  considered  by  the 
Commission  in  the  context  of  the 
parties'  written  submissions  on  remedy, 
the  public  interest,  and  bonding  by 
respondents,  which  are  filed  with  the 
Commission  pursuant  to  ^210.fi7(h). 

§210.62    Evidentiary  hearing. 

An  opportunity  for  a  hearing  in 
accordance  with  the  Adminisfrative 
Procedure  Act  and  §  210.36  of  this  part 
will  be  provided  in  connection  with 
every  motion  for  temporary  relief.  If  a 
hearing  is  conducted,  the  presiding 
administrative  law  judge  may.  but  is  not 
required  to,  take  evidence  concerning 
the  issues  of  remedy,  the  public  interest, 
and  bonding  by  respondents  under 
section  337  (e)(1).  (f)(1),  and  (i)(3)  of  the 
Tariff  Act  of  1930. 

§  210.63    Proposed  findings  and 
conclusions  and  t>rlefs. 

The  administrative  law  judge  shall 
determine  whether  and,  if  .so,  to  what 
extent  the  parties  shall  be  permitted  to 


file  proposed  findings  of  fact,  proposed 
conclusions  of  law,  or  briefs  under 
§  210.40  concerning  the  issues  involved 
in  adjudication  of  the  motion  for 
temporary  relief. 

§  210.64    Interlocutory  appeals. 

There  will  be  no  inferlof;utory  appeals 
to  the  Commission  under  §  210.24  on 
any  matter  connected  with  a  motion  for 
temporary  relief  that  is  decided  by  an 
administrative  law  judge  prior  to  the 
issuance  of  the  initial  determination  on 
the  motion  for  temporary  relief. 

§  210.65    Certification  of  the  record. 

When  the  administrative  law  judge 
issues  an  initial  determination 
concerning  temporary  relief  pursuant  to 
§  210.66(a),  he  shall  also  certify  to  the 
Commission  the  record  upon  which  Ihe 
initial  determination  is  based. 

§210.66    Initial  determination  concerning 
temporary  relief;  Commission  action 
thereon. 

(a)  On  or  before  the  70th  day  after 
publication  of  the  notice  of  investigation 
in  an  ordinary  investigation,  or  on  or 
before  the  12rjth  day  after  sui:h 
publication  in  a  "more  complicated  " 
investigation,  the  administrative  law 
judge  will  issue  an  initial  determination 
concerning  the  issues  listed  in  §§210  SJ 
and  210.59.  If  the  70th  day  or  the  120lh 
day  is  a  Saturday,  Sunday,  or  Federal 
holiday,  the  initial  determination  must 
be  received  in  the  Office  of  the  Sw  ret.iry 
no  later  thai\  12:00  noon  on  the  first 
busintjss  day  after  the  70-day  or  120-dav 
deadline.  The  initial  determination  n»av. 
but  is  not  required  to.  address  the  i.sswes 
of  remedy,  the  public  interest,  and 
bonding  by  the  respondents  pursuani 
under  sections  337  (c)(1).  (fl(l).  and 
{j)(3)  of  the  Tariff  Aft  of  1930. 

(b)  If  the  initial  determination  on 
temporary  relief  is  issued  on  the  ro-d.iv 
or  120-dny  de.Tdline  imposed  in 
paragraph  (a)  of  this  section,  the  in-tKil 
determination  will  become  the 
Commission'.';  determination  2t) 
calendar  days  after  issuance  thereof  in 
an  ordinary  case,  a.Td  30  calendar  days 
after  issuance  in  a  "more  complit  aied  " 
investigation,  unless  the  Commission 
modifies,  reverses,  or  sets  aside  the 
initial  determination  in  whole  or  part 
within  that  period.  If  the  initial 
determination  en  temporary  relief  is 
issued  before  the  70-day  or  120-day 
deadline  imposed  in  paragraph  (a)  of 
this  section,  the  Commission  will  add 
the  extra  time  to  the  20-d3y  or  30-day 
deadline  to  which  it  would  othenvise 
have  been  held.  In  computing  the 
deadlines  imposed  by  this  paragraph, 
intermediary  Saturdays,  Sundays,  and 
Federal  holidays  shall  be  included,  if 
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the  last  day  of  he  period  is  a  Saturday. 
Sunday,  or  Fee  era!  holiday  as  defined 
in  §  201.14(a)  cf  this  chapter,  the 
effective  date  o  f  the  initial 
determination  ihall  be  extended  to  the 
next  business  c  ay. 

(cj  The  Com!  nission  will  not  modify, 
reverse,  or  set  i  side  an  initial 
determination  xmceming  temporary 
relief  unless  th » Commission  finds  that 
a  finding  of  ma  terial  fact  is  clearly 
erroneous,  that  the  initial  determination 
contains  an  err  k  of  law.  or  that  there  is 
a  policy  mattei  vv-arranting  discussion 
by  the  Commis  sion.  All  parties  may  file 
written  comme  nts  concerning  any  clear 
error  of  materii  1  fact,  error  of  law.  or 
policy  matter  vrarranting  such  action  by 
the  Commission.  Such  comments  must 
be  limited  to  3!  i  pages  in  an  ordinary 
investigation  a  id  45  pages  in  a  "more 
complicated"  i  [ivestigation.  The 
comments  mm  t  be  filed  no  later  than 
seven  calendar  days  after  issuance  of  the 
initial  determii  lation  in  an  ordinary  case 
and  10  calends  r  days  after  issuance  of 
the  initial  dele  Tnination  in  a  "more 
complicated"  investigation.  In 
computing  the  aforesaid  7-day  and  10- 
day  deadlines,  intermediary  Saturdays. 
Sundays,  and  ]  'ederal  holidays  shall  be 
included.  If  thi  initial  determination  is 
issued  on  a  Fri  day.  however,  the  filing 
deadline  for  cc  mraents  shall  be 
measured  from  the  first  business  day 
after  issuance,  [f  the  last  day  of  the  filing 
period  is  a  Sati  irday.  Sunday,  or  Federal 
holiday  as  defi  led  in  §  201.14(a}  of  this 
chapter,  the  fil  ng  deadline  shall  be 
extended  to  th  t  next  business  day.  The 
parties  shall  se  rve  their  comments  on 
other  parties  b  '  messenger,  courier, 
express  mail,  c  r  equivalent  means. 

(d)  Nonconfi  denlial  copies  of  the 
initial  determi  lation  also  will  be  served 
on  other  agenc  es  listed  in 

§  210.50(aK2).  rhose  agencies  will  be 
given  10  calen  lar  days  to  file  comments 
on  the  initial  t  etermination. 

(e)  (1)  Each  ;  larty  may  file  a  response 
to  each  set  of  c  omments  filed  by  another 
party.  All  sucV  reply  comments  must  be 
filed  within  IC  calendar  days  after 
issuance  of  th(  initial  determination  in 
an  ordinary  ca  ;e  and  within  14  calendar 
cays  after  issu  ince  of  an  initial 
determination  in  a  "more  complicated" 
investigation. '  Tie  deadlines  for  filing 
reply  commen  s  shall  be  computed  in 
the  manner  de  ;cribed  in  paragraph  (c)  of 
this  section,  ei  cept  that  in  no  case  shall 
a  party  have  fc  wer  than  two  calendar 
days  to  file  rep  ly  comments. 

(a)  Each  set  )l  reply  comments  will  be 
limited  to  20  p  ages  in  an  ordinary 
investigation  a  nd  30  pages  in  a  "more 
complicated"  i  ase. 

(f)  If  the  Corimission  determines  to 
modify,  reversp,  or  set  aside  the  initial 


determination,  the  Commission  will 
issue  a  notice  and,  if  appropriate,  a 
Commission  opinion.  If  the  Commission 
does  not  modify,  reverse,  or  set  aside 
the  administrative  law  judge's  initial 
determination  within  the  time  provided 
under  paragraph  (b)  of  this  section,  the 
initial  determination  will  automatically 
become  the  determination  of  the 
Commission.  Notice  of  the 
Commission's  determination  concerning 
the  initial  determination  will  be  issued 
on  the  statutory  deadline  for 
determining  whether  to  grant  temporary 
relief  or  as  soon  as  possible  thereafter, 
will  be  published  in  the  Federal 
Register,  and  will  be  served  on  the 
parties.  If  the  Commission  determines 
(either  by  reversing  or  modifying  the 
administrative  law  judge's  initial 
determination,  or  by  adopting  the  initial 
determination^  that  the  complainant 
must  post  a  bond  as  a  prerequisite  to  the 
issuance  of  te;nporary  relief,  the 
Commission  may  issue  a  supplemental 
notice  a  setting  forth  conditions  for  the 
bond  if  any  (in  addition  to  those 
outlined  in  the  initial  determination) 
and  the  deadline  for  filing  the  bond 
with  the  Commission. 

§210.67    Remedy,  Oie  public  interest,  an<3 
tending  by  respondents. 

The  procedure  for  arriving  at  the 
Commission's  determination  of  the 
issues  of  the  appropriate  form  of 
temporary  relief,  whether  the  public 
interest  factors  enumerated  in  the 
statute  preclude  such  relief,  and  the 
amount  of  the  bond  under  which 
respondents'  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pendency  of  any  temporary 
relief  order  issued  by  the  Commission, 
is  as  follows: 

(a)  While  the  motion  for  temporary 
relief  is  before  the  administrative  law 
judge,  he  may  compel  discovery  on 
matters  relating  to  remedy,  the  public 
interest,  and  bonding  by  respondents  (as 
provided  in  §  210.61).  The 
administrative  law  judge  also  is 
authorized  to  make  findings  pertaining 
to  the  public  interest,  as  provided  in 

§  210.66(a).  Such  findings  may  be 
superseded,  however,  by  Commission 
findings  on  that  issue  as  provided  in 
paragraph  (c)  of  this  section. 

(b)  On  the  65th  day  after  institution  in 
an  ordinary  case  or  on  the  1 10th  day 
after  institution  in  a  "more 
complicated"  investigation,  all  parties 
shall  file  written  submissions  with  the 
Commission  addressing  those  issues. 
The  submissions  shall  refer  to 
information  and  evidence  already  on  the 
record,  but  additional  information  and 
evidence  germane  to  the  issues  of 
appropriate  relief,  the  statutory  public 


interest  factors,  and  bonding  by 
respondents  may  be  provided  along 
with  the  parties'  submissions.  Pursuant 
to  §210. 50(a)(4),  interested  persons  may 
also  file  written  comments,  on  the 
aforesaid  dates,  concerning  the  issues  of 
remedy,  the  public  interest,  and 
bonding  by  the  respondents. 

(c)  On  or  before  the  90-day  or  150-day 
statutory  deadline  for  determining 
whether  to  order  temporary  relief  under 
section  337  (e)(1)  and/or,(f)(l)  of  the 
Tariff  Act  of  1930,  the  Commission  will 
determine  what  relief  is  appropriate  in 
light  of  any  violation  that  appears  to 
exist,  whether  the  public  interest  factors - 
enumerated  in  the  statute  preclude  the 
issuance  of  such  relief,  and  the  amount 
of  the  bond  under  which  the 
respondents'  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pejidency  of  any  temporary 
relief  order  issued  by  the  Commi.'-sion. 
In  the  event  that  Commission's  findings 
on  the  public  interest  pursuant  to  this 
paragraph  are  incon.sistent  with  findings 
made  by  the  administrative  law  judge  k\ 
the  initial  determination  pursuant  to 
§  210.66(a).  the  Cofr.m.issions  findings 
are  controlling. 

§210  68    Complamanfs  temporary  relief 
bond. 

(a)  In  every  investigation  imder  this 
part  involving  a  motion  for  temporary 
relief,  the  question  of  whether  the 
complainant  shall  be  required  to  post  a 
bond  as  a  prerequisite  to  the  issuance  of 
such  relief  shall  be  addressed  by  the 
parties,  the  presiding  administrative  law- 
judge,  and  the  Commission  in  the 
manner  described  in  §§  210.52.  210.59, 
210.61.  210.62.  and  210.66.  If  the 
Commission  determines  that  a  bond 
should  be  required,  thie  bond  may 
consist  of  one  or  more  of  the  following: . 

(1)  The  surety  bond  of  a  surety  or 
guarantee  corporation  that  is  licensed  to 
do  business  with  the  United  States  in 
accordance  with  31  U.S.C.  9304-9306 
and  31  CFR  Parts  223  and  224: 

(2)  The  surety  bond  of  an  individual, 
a  trust,  an  estate,  or  a  partnership,  or  a 
corporation,  whose  solvency  and 
financial  responsibility  will  be 
investigated  and  verified  by  the 
Commission;  or 

(3)  A  certified  check,  a  bank  draft,  a 
post  office  money  order,  cash,  a  United 
States  bond,  a  Treasury  note,  or  other 
Government  obligation  within  the 
meaning  of  31  U.S.C  9301  and  31  CFR 
Part  225.  which  is  owned  by  the 
complainant  and  tendered  in  lieu  of  a 
surety  bond,  pursuant  to  31  U.S.C 
9303(c)  and  31  CFR  Part  225. 

The  same  restrictions  and  requirements 
applicable  to  individual  and  corporate 
sureties  on  Customs  bonds,  which  are 
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set  forth  in  19  CFR  Part  113,  shall  apply 
with  respect  to  sureties  on  bonds  filed 
with  the  Commission  by  complainants 
as  a  prerequisite  to  a  temporary  relief 
under  section  337  of  the  Tariff  Act  of 
1930.  If  the  surety  is  an  individual,  the 
individual  must  file  an  affidavit  of  the 
type  shown  in  Appendix  A  to  §  210.68. 
Unless  otherveise  ordered  by  the 
Commission,  while  the  bond  of  the 
individual  surety  is  in  effect,  an 
updated  affidavit  must  be  filed  every 
four  months  (computed  from  the  date  on 
which  the  bond  was  approved  by  the 
Secretary  or  the  Commission). 

(b)  The  bond  and  accompanying 
documentation  must  be  submitted  to  the 
Commission  within  the  time  specified 
in  the  Commission  notice,  order, 
determination,  or  opinion  requiring  the 
posting  of  a  bond,  or  within  such  other 
time  ar,  the  Commission  may  order.  If 
the  bond  is  not  submitted  within  the 
specified  period  (and  an  extension  of 
time  has  not  been  granted),  temporary 
relief  will  not  be  issued. 

((.)  The  corporate  or  individual  surety 
on  a  bond  or  the  person  posting  a 
certified  check,  a  bank  draft,  a  post 
officejTioney  order,  cash,  a  United    . 
States  bond,  a  Treaisury  note,  or  other  ' 
Government  obligation  in  lieu  of  a 
surety  bond  must  provide  the  following 
information  on  the  face  of  the  bond  or 
in  the  instrument  authorizing  the 
Government  to  collect  or  sell  the  bond, 
certified  check,  bank  draft,  post  office 
money  order,  cash.  United  Stales  bond. 
Treasury  note,  or  other  Government 
obligation  in  response  to  a  Commission 
order  requiring  forfeiture  of  the  bond 
pur5,uant  to  §210.70: 

.(1)  The  investigation  caption  and 
docket  number; 

(2)  The  names,  addresses,  and  .seals  (if 
appropriate)  of  the  principal,  the  surety, 
the  obligee,  as  well  as  the  "attorney  in 
fact"  and  the  registered  process  agent  (if 
applicable)  (see  Customs  Service 
regulations  in  19  CFR  Part  113  and 
Treasury  Department  regulations  in  .11 
CFR  Parts  223,  224,  and  225); 

(3)  The  terms  and  conditions  of  the 
bond  obligation,  including  the  reason 
the  bond  is  being  posted,  the  amount  of 
the  bond,  the  effective  date  and  duration 
of  the  bond  (as  prescribed  by  the 
Commission  order,  notice, 
determination,  or  opinion  requiring  the 
complainant  to  post  a  bond);  and 

(4)  A  section  at  the  bottom  of  the  bond 
or  other  instrument  for  the  date  and 
authorized  signature  of  the  Secretary  to 
refiect  Commission  approval  of  the 
bond. 

(d)  Complainants  who  wish  to  post  a 
certified  check,  a  bank  draft,  a  po.st 
office  money  order,  cash,  a  United 
States  bond,  a  Trea-surv  note,  or  other 


Government  obligation  in  lieu  of  a 
surety  bond  must  notify  the 
Commission  in  writing  immediately 
upon  receipt  of  the  Commission 
document  requiring  the  posting  of  a 
bond,  and  must  contact  the  Secretary  to 
make  arrangements  for  Commission 
receipt,  handling,  management,  and 
depo.sit  of  the  certified  check,  bank 
draft,  post  office  money  order,  cash, 
United  States  bond.  Treasury  note,  or 
other  Government  obligation  tendered 
in  lieu  of  a  surety  bond,  in  accordance 
with  31  U.S.C.  §9303.  31  CFR  Parts  202, 
206.  arid  225  and  other  governing 
Treasury  regulations  and  circular(s).  If 
required  by  the  governing  Treasury 
regulations  and  circular,  a  certified 
check,  a  bank  draft,  a  post  office  money 
order,  cash,  a  United  States  bojid.  a 
Treasury  note,  or  other  government 
obligation  tendered  in  lieu  of  a  surety 
bond  may  have  to  be  collateralized.  See, 
e.g..  31  CFR  202.6  and  the  appropriate 
Treasury  Circular. 

.\ppendix  A  to  §  210.68  .'\fildavil  by 
Individual  Surety 

/  'nilfd  States  International  Tradh 
(^ommisfiion  Affidavit  bv  Individual  SurHy 
IICFR  2W.68 

.Stiitn  of 


(.■(Hintv 
S.S:  — 


I.  theiindersigned.  being  duly  sworn, 
di  pose  and  say  that  I  am  a  citizen  of  ihc 
I'nited  States,  and  of  full  age  and  legally 
competent:  that  I  am  not  a  partner  in  anv 
business  of  the  principal  on  the  txmd  or 
bonds  on  which  I  appear  as  surety;  and  that 
-the  information  herein  below  furnished  is 
true  and  complete  to  the  hts\  of  my 
knowledge.  This  affidavit  is  made  to  induce 
the  United  States  International  Trade 
(lommission  to  accept  me  as  surety  on  the 
L)ond(s]  filed  or  to  be  filed  with  the  L'nitod 
.States  International  Trade  Commission 
pursuant  to  19  CFR  210.68  I  agree  to  notify 
the  Commission  of  any  transfer  or  change  in 
any  of  the  assets  herein  enumerated 


1.  Name  (First,  Middle.  Last) 


2.  Home  Address 


.).  Type  &  Duration  of  (3ci  upation 

4  Name  of  Employer  (If  Self-Employed) 


S.  Business  Address 


6  Telephone  No. 

Home 

Business    


7.  The  following  is  a  true  repres<'ntation  of 
my  assets,  liabilities,  and  net  worth  and  dors 
not  include  any  financial  interest  I  have  in 
the  assets  of  the  principal  on  the  bondM  on 
which  I  Hpp<»ar  as  surety 


a.  Fair  value  of  solely  owned  real 
estate  ?  

h.  All  mortgages  or  other  encum- 
brances on  the  real  estate  in- 
cluded in  Line  a  

c.  Real  estate  equity  (subtract  Line 

b  from  Line  a)  

d.  Fair  value  of  all  solely  owned 
pmperty  other  than  real  estate 

e.  Total  of  the-amounts  on  Lines  c 
and  d 

f.  All  other  liabilities  owing  or  in- 
curred not  included  in  Line  b 

R.  Net  worth  (subtract  Line  f  from 
Line  e)  

*Do  not  include  property  exempt  from  • 
execution  and  sale  for  any  reason.  Siiref.  s 
interest  in  community  property  mav  be 
included  if  not  so  exempt. 

H  LOCATION  AND  DESCRIPTION  OF  Ki;*L 
ESTATE  OF  WHICH  I  AM  SOLE 
OWNER.  THE  VALtlE  OF  WHICH  IS  iN 
LINE  a,  ITEM  7  ABOVE' 
.Amount  of  assessed  value  of  abo\e  wn] 

state  for  taxal'on  purposes: 

4  DESCRItTION  OF  PROPERTY  INCLI  DED 
IN  LINE  d.  ITEM  7  ABOVE  (List  the  ■      . 
value  of  each  category  of  property 
separalel\)-' 

to.  ALL  OTHER  BONDS  ON  WHICH  1  A.M 
.Sl'RET'S  (Stale  character  and  amount  i.i 
each  bond;  if  none,  so  sl.itr) ' 

11.  SIGNATURE 

K'  BOND  AND  COMMl.SSiON 

inve.<^ti(;ation  to  which  this 
affidavit  relates 

.st  'b.sckibhd  and  swo.'^n  to  before 
me  as  follows; 
date  oath  administered 
month  day  ^ear 

CITY   — . 

STATE  (Or  Other  JurisdMition)    

NAME  ."4  TITLE  OF  OFFICIAL 

AD.MINiS TERINC  OATH  '■ 

SICNATl'RE     '■ - 

MY  COMMISSION  E.XPIRES 

IN.STRCCTIONS 

1.  Here  dtiscribe  the  pioperfy  by  gu  ing  il.i 
number  of  the  lot  and  square  or  blo(  k.  ar.d 
addition  or  subdivision,  if  in  a  city,  and,  if 
ill  the  countri,',  after  showing  state,  county, 
and  township,  locate  the  properly  by  metes 
and  bounds,  or  by  part  of  section,  township, 
and  range,  so  that  it  may  be  identified. 

2.  Here  de.scribe  the  property  by  name  -.o 
that  it  can  l)e  identified— for  exariiple 
"Fifteen  shares  of  the  stock  of  the  "Naiiuudl 
Metropolitan  Bank.  New  York  City."  or  "Am 
T  &  T.  s.  r5's  60." 

3.  Here  state  what  other  bonds  the  affiani 
has  already  signed  as  surety,  giving  the  naim- 
and  address  of  the  principal,  the  date,  and 
the  amount  and  ch:>r.icter  of  the  bond 

§  21 0.69    Approval  of  complainant's 
temporary  relief  bond. 

(a)  In  accordance  with  31  U.S.C. 
§  93()4(b).  all  bonds  po.sted  by 
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S) 


an 


recu 
22) 

0  1 


pres  :ri 


complainants 
Commission 
sought  by  the 
issued.  See  al 
31  CFR  225.1 
Commission's 
purposes  of  th 
the  Secretary. 

(b)  The  bone 
entail  investig, 
the  Commissi 
Investigations 
of  all  factual  i 
bond  and  the 
documentation 
attorney),  as 
verification 
223, 224, or 
reject  a  bond 
following  i 

(1)  Failure  tc 
instructions  in 
determination 
the  complaina 

(2)  Failure  o 
to  proWde  in 
documentatioi 
Commission,  t 
this  part,  31 
other  govemin 
Treasury  circu 
limitation 
statute,  regulat 

(3)  Failure  o 
execute  and  HI 
affidavit  of  the 
A  to  §210.68, 
information 
liabilities,  net 
other  property 
surety  is  the  sc 
which  the  indi 
{and  which  m 
intervals  while 
measured  from 
bbnd  is 
behalf  of  the 
Commission); 

(4)  Any  que? 
or  financial 
or  any  questior 
misrepresental 
comes  to  light 
verification 
approval  ^ 

(5)  Any  othe 
appropriate  by 

(c)  If  the  con 
Secretary's 
erroneous  as  a 
complainant 
rejection  of  the 
with  the  Com 
letter  to  the 
after  service 

(d)  After  the 
temporary  reli« 
question 
solvency  of  th€ 


1  nust  be  approved  by  the 
h  fore  the  temporary  relief 
omplainant  will  be 
31U.S.C.  §  9303(a)  and 
225.20.  The 
)ond  approval  officer  for 
(ise  provisions  shall  be 


and 


approval  protess  may 
tion  by  the  Secretary  or 

s  Office  of 
o  determine  the  veracity 
n  formation  set  forth  in  the 
axompanying 
{e.g.,  powers  of 
11  as  any  additional 
ired  by  31  CFR  Farts 
The  Secretary  may 
one  or  more  of  the 


approv  3d 


is; 


proce  ?s 


reject 


msy . 


Chi 


groufids: 

comply  with  the 
the  Commission 
order,  or  notice  directing 
t  to  post  a  bond; 
the  su.'-ety  or  the  bond 
tojination  or  supporting 
required  by  the 
e  Secretary.  §210.68  of 
ClfR  Parts  223  or  224,  or 
statutes,  regulations,  or 
ars,  or  because  of  a 

ibed  in  a  governing 
on,  or  circular; 
an  individual  surety  to 
!  with  the  bond,  an 
type  shown  in  Appendix 
hich  sets  forth 

the  surety's  assets. 
'  voiXh,  real  estate  and 
af  which  the  initial 
e  owner,  other  bonds  on 
idual  surety  is  a  surety 

be  updated  at  4-month 
thelxind  is  in  effect, 
the  date  on  which  the 
by  the  Secretary  on 
Commission  or  by  the 


ab)ut 


I  St 


ion  about  the  .solvency 
re.'tjonsibility  of  the  surety, 
of  fraud. 

on.  or  perjury  which 
a  result  of  the 
m(^uiry  during  the  bond 
and 
reason  deemed 
the  Secretary, 
plainant  believes  that  the 

ion  of  the  bond  was 
natter  of  law.  the 

appeal  the  Secretary's 
bond  by  filing  a  petition 
n{ission  in  the  form  of  a 
irman,  within  10  days 
ofhhe  rejection  letter. 
3ond  is  approved  and 
f  is  issued,  if  any 
■ning  the  continued 
individual  or  the  legality 


or  enforceability  of  the  bond  or 
undertaking  develops,  the  Commission 
may  take  the  following  action{s),  sua 
sponte  or  on  motion; 

{1)  Revoke  the  Commission  approval 
of  the  bond  and  require  complainant  to 
post  a  new  bond;  or 

(2)  Revoke  or  vacate  the  temporary 
remedial  order  for  public  interest 
reasons  or  changed  conditions  of  law  or 
fact  {criteria  that  are  the  basis  for 
modification  or  rescission  of  final 
Commission  action  pursuant  to 

§  210.76(a)(1)  and  {b));  or 

(3)  Notify  the  Treasury  Department  if 
the  problem  involves  a  corporate  surety 
licensed  to  dn  business  with  the  United 
States  undpi  31  U.S.C.  §§9303-9306 
and  31  CFR  Parts  223  and  224;  or 

(4)  Refer  the  matter  to  the  U.S. 
Department  of  Justice  if  there  is  a 
suggestion  of  fraud,  perjury,  or  related 
conduct. 

§  210.70    Forfeiture  of  complainant's 
temporary  relief  tx>nd. 

(a)  If  the  Commission  determines  that 
one  or  more  of  the  respondents  whose 
merchandise  was  covered  by  the 
temporary  relief  order  has  not  violated 
section  337  of  the  Tariff  Act  of  1930  to 
the  extent  alleged  in  the  motion  for 
temporary  relief  and  provided  for  in  the 
temporary  relief  order,  proceedings  to 
determine  whether  the  complainant's 
bond  should  be  forfeited  in  whole  or 
part  may  be  initiated  upon  the  filing  of 
a  motion  by  a  respondent  or  the 
Commission  investigative  attorney. 
Alternatively,  such  proceedings  may  be 
initiated  by  the  Commission  on  its  own 
initiative.  A  motion  by  a  respondent  or 
the  Comrrission  inves-igative  attorney 
should  be  filed  within  30  days  after  the 
service  of  the  aforesaid  Commission 
determination  on  violation. 

(b)  The  comiplainant  and  any 
nonmoving  party  may  file  a  response  to 
the  motion  within  15  days  after  service 
of  the  motion,  unless  otherwise  ordered 
by  the  presiding  administrative  law 
judge. 

(c)  A  motion  for  forfeiture  of  a 
complainant's  temporary  relief  bond  in 
whole  or  part  will  be  adjudicated  by  the 
administrative  law  judge  in  an  initial 
determination  with  a  45-day  effective 
date,  which  shall  be  subject  to  review- 
under  the  provisions  of  §§  210.42 
through  210.45.  In  determining  whether 
to  grant  the  motion,  the  administrative 
law  judge  and  the  Commission  will 
consider  the  following  factors: 

(1)  The  extent  to  which  the 
Commission  has  determined  that 
section  337  of  the  Tariff  Act  of  1930  has 
not  been  violated; 

(2)  Whether  the  presentation  of  the 
motion  for  temporary  relief  (or  the 


portions  thereof  corresponding  to  the 
portions  of  the  complaint  that  were  not 
sustained  on  the  merits)  was  justified 
under  the  standards  of  conduct 
articulated  in  §  21Q.4(c)  and  the 
guidelines  in  §  210.4(d)  for  determining 
whether  those  standards  were  violated; 

(3)  Whether  forfeiture  would  be 
consistent  with  the  legislative  intent  of 
the  forfeiture  authority  (which  is  tc 
provide  a  "disincentive"  to  the  abuse  of 
temporary  relief  bv  complainants); 

(4)  Whether  forfeiture  would  be  in  the 
public  interest;  and 

(5)  Any  other  legal,  equitable,  or 
policy  considerations  that  are  rei;  v.uVit 
to  the  issue  of  forfeiture. 

(d)  Motions  to  stay  forfeiture 
proceedings  or  the  effective  daie  of  a 
forfeiture  order  pending  the  cutconie  of 
judicial  review  of  the  violation 
determination  will  not  be  granted.  If  the 
negative  violation  determination 
supporting  the  forfeiture  order  is 
reversed  on  judicial  review,  the 
Secretary  will  refund  the  appropriate 
amount  of  the  forfeited  bond  to  the 
complainant  as  expeditiously  as 
possible  in  accordance  with  the 
governing  Treasury  procedures  and 
regulations. 

(e)  If  the  investigation  is  terminated 
on  the  basis  of  a  settlement  agreement 
or  a  consent  order  with  no  concurrent 
determination  concerning  the  violation 
of  section  337  of  the  Tariff  Act  of  1930, 
forfeiture  of  the  complainants  bond  will 
not  be  ordered. 

Subpart  J — Enforcement  Procedures 
and  Advisory  Opinions 

§  210.71    Information  gathering. 

(a)  Power  to  Kquire  infonnation.  (1) 
Whenever  the  Commission  issues  an 
exclusion  order,  the  Com.mission  may 
require  any  person  to  report  facts 
available  to  that  person  ihat  will  help 
the  Commission  assist  the  U.S.  Customs 
Service  in  determining  whether  and  to 
what  extent  there  is  compliance  with 
the  order  or  whether  and  to  what  extent 
the  conditions  that  led  to  the  order  are 
changed.  Similarly,  whenever  the 
Commission  issues  a  cease  and  desist 
order  or  a  consent  order,  it  may  require 
any  person  to  report  facts  available  to 
that  person  that  will  aid  the 
Commission  in  determining  whether 
and  to  what  extent  there  is  compliance 
with  the  order  or  whether  and  to  what 
extent  the  conditions  that  led  to  the 
order  are  changed. 

(2)  The  Commission  may  also  include 
provisions  that  exercise  any  other 
information-gathering  power  available 
to  the  Commission  by  law,  regardless  of 
whether  the  order  at  issue  is  an 
exclusion  order,  a  cease  and  desist 
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order,  or  a  consent  ortler.  The 
Commission  may  at  any  time  re<)uesl  the 
(cooperation  of  any  person  or  agency  in 
supplying  it  with  information  that  will 
aid  the  Commission  or  the  U.S.  Customs 
Service  in  making  the  dntermj nations 
described  in  paragraph  (a)!!)  oi  this 
section. 

{b)  Fnnn  and  detail  of  reports.  Reports 
under  paragraph  (a)  of  this  section  are 
to  be  in  writing,  under  oath,  and  in  such 
detail  and  in  such  form  as  the 
Commission  prescribes. 

{c)  Power  to  enforce  infonimtionut 
requirements.  Tenns  and  conditions  of 
exclusion  orders,  cease  and  desist 
orders,  and  consent  orders  for  reportinj» 
and  information  gathering  shall  be 
enforceable  by  the  Commission  by  a 
civil  action  under  19  U.S.C  §  1333,  or. 
ill  the  Commission's  discretion,  in  the 
same  manner  as  any  other  provision  of 
the  exclusion  order,  cease  and  dc'sist 
order,  or  consent  order  is  enfon  ed. 

Id)  Term  of  reporting  requirement.  An 
exclusion  order,  cease  and  desist  order, 
or  consent  order  may  provide  for  the 
fretjuency  of  reporting  or  information 
gathering  and  the  date  on  which  these 
fx4ivi1ies  are  to  terminate.  If  no  dsfo  for 
termination  is  provided,  reporting  and 
information  gathering  shall  terminate 
when  the  exclusion  order,  cea-se  and 
desist  order,  or  (U)nsent  order  or  a»»y 
amendment  to  il  expires  by  its  own 
liirms  or  is  termirtated. 

§  210.72    ConJMentiakty  o{  infoirrdtion. 

C;onfidentia)  inforroalion  (as  AeTmed 
i  n  §  201 .6|a)  of  this  dsapler)  that  is 
provided  to  the  Commission  pursiian!  to 
exclusion  order,  cease  and  desist  order, 
or  constnt  order  will  be  ref:eived  by  the 
t:oir!m»s,siun  in  confidcn«e.  RequH?!.s  far 
:  nnfidc-ntia)  Ireafmcn!  shall  tnmpiv 
vil),  §201.6  of  this  c  hapler.  The 
s"sSrit.Jions  on  ifisclosuie  ;ind  \\:r 
pnxxdures  for  handling  such 
-infojn-ation  Iv.hich  .ire  sHt  put  »;> 
t:V  210.5  ar.d  210.39)  .shall  apply  and.  in  ' 
•  procxi«ling  Ui  der  §§  21!).75  or  2:0.7f> 
\''.\<r'  Cornmis;sion  or  the  presidirR 
.jdministxslive  law  judge  may,  upja 
motion  or  sua  sponte,  i.-csues  or  t  ontinue 
.'»pp7opri.^te  proi^jlive  orders 

§  2 1 0.73    Review  ot  re  ports. 
-     (aj  Review  to  insure  o-ympfiriiti  e  Tbf 
Commissiun,  tiirough  the  Oifne  of 
Unfiiir  Import  Invesligations,  will 
review  reports  submitted  pu.^suant  to 
.my  exclusion  order,  cease  and  desist 
ojdor,  or  consent  order  and  conduct 
su(.h  farther  investigation  ;is  it  deems 
iiH«:4jssary  fo  insure  cximplianr  e  with  its 
orders. 

(b)  Extension  of  time.  The  Direi  tor  o( 
the  Office  of  Un^r  Import 
Investigations  may,  for  good  c.au.se 


shown,  extend  the  time  in  whi»:h  reports 
required  by  exclusion  orders,  (s?ase  and 
desist  orders,  and  consent  orders  may  be 
filed.  An  extension  of  time  wifhtn 
which  a  report  may  be  filed,  or  the  filing 
of  a  report  that  does  not  evidence  full 
i;ompliance  with  the  order,  does  not  in 
any  circumstances  suspend  or  relieve  a 
respondent  from  its  obligation  under  the 
law  with  respect  to  compliance  with 
such  order. 

§  210.74    MofMication  ot  reporttng 
requirements. 

(a)  Exclusion  nnd  reose  and  desist 
orders.  The  Commission  may  modify 
reporting  requirenents  of  errl'ision  and 
cuase  and  desist  orders  as  ne'  essary: 

(1)  To  help  the  Commission  assist  the 
U.S.  Customs  Service  in  ascertaining 
lhat  there  has  been  comp>ianf:x>  with  an 
outstanding  exclusion  order; 

(2)  To  help  the  Commission  ascertain 
that  fhe.'e  has  been  compliance  with  a 
<«ase  and  desist  order; 

(3)  To  fake  account  of  *  hanged 
circumstances;  or 

(4)  To  minimize  the  burden  of 
reporting  or  informational  acxess. 
An  order  to  modify  reporting 
requirements  shall  identify  the  reports 
involved  and  slate  the  reason  or  reasons 
for  modification.  No  reporting 
requirement  will  be  suspended  during 
the  pendency  of  such  a  modification 
unless  the  Commission  so  orders.  The 
Commission  may,  if  the  public  interest 
warrants,  announce  lhat  a  mudificaiion 
of  reporting  is  under  consideration  and 
ask  for  comment,  but  it  may  also  mudify- 
any  reporting  requin^ment  at  any  time 
withoul  notice,  consistent  wiih  the 
st.indards  of  this  .se«:tion. 

(h)  Constant  orders.  Cansir>iefJt  with 
the  "Ttandards  set  forth  in  paragraph  (i) 
of  this  section,  the  COuimission  m  ly 
medtfy  reporting  rei^airtm^nls  of 
i.ons<;n!  orders.  The  Commission  shall 
publish  a  notice  of  any  prcposf.d  •iiiiny 
in  the  Federal  Regiilir,  loj>elhcf  with 
the  reporting  ree,uir»:ir.<An>s"io  bo 
uiciiifit'd  2nd  t.'ie  reasons  therefoi,  and 
?;t^n.e  notit.e  on  eatii  pcrty  sub{»ict  lo  the 
consent  order.  .Such  pai-ties  shall  be 
given  the  opportunity  tc  submit  brit:fs  to 
the  Commission,  and  the  Commission 
may  hold  a  hearing  on  the  matter. 

S  21  a  75    Proceeding3  to  enforce  e»ctui.rni 
orders,  csase  and  desist  orders,  consent 
ot  tiers,  and  other  Co(n.<wssiOR  orders. 

(a)  Infomiol  enjorcement  proceedingf. 
lufonnal  enforcen.ent  pro«;e«lings  m.iy 
be  conducted  by  the  Commission, 
through  the  Offiie  of  \5nhn  Import 
Investigations,  with  respect  to  any  att  or 
omission  by  any  person  in  pos.sib!p 
violation  of  any  provi.sion  of  an 
exclusion  order,  rea-*  and  desist  mtieT. 


or  consent  order.  Such  matters  may  be 
handled  by  the  Commission  through 
correspondence  or  confereru,e  or  in  any 
other  way  that  the  Commission  deems 
appropriate.  The  Commission  may  issue 
such  orders  as  it  deems  appropriate  to 
implement  and  insure  compliance  with 
the  terms  of  an  exclusion  order,  cea.se 
and  desist  order,  or  consent  order,  or 
any  part  thereof.  Any  matter  not 
disposed  of  informally  .may  be  made  the 
subject  of  a  formal  proceeding  pursuant 
lo  this  subpart. 

(h)  Formal  enforcement  proceedings 
(1)  The  Commission  may  institute  an 
enforcement  proceeding  at  the 
Commission  level  upon  the  filing  by  the 
complainant  in  the  original 
investigation  or  his  successor  in 
interest,  by  the  Office  of  Unfair  Import 
Investigations,  or  by  the  Commission  of 
a  complaint  setting  forth  alleged 
violations  of  any  exclusion  order,  cj^se 
and  desist  order,  or  consent  order.  If  a 
proceeding  is  instituted,  the  complaint 
shall  be  ser\'ed  upon  the  alleged  viotalni 
and  a  notice  of  institution  publiihedln 
the  Federal  Register.  Within  15  days 
after  the  date  of  servicsj  of  such  a 
f.omplaint,  the  named  respondent  ^h.-.M 
file  a  response  to  if.  Responses  shall 
hilly  advise  the  Comniission  as  to  the 
nature  of  any  defense  and  shall  admit  oi 
deny  e-ich  allegafionof  the  complaint 
spe*  ifically  and  in  detail  unless  the 
respondent  is  without  knowledge,  in 
which  ( a-^  its  answer  shall  so  i.l:ite  iiiuf 
the  statement  shall  opemfe  as  a  deni;*! 
Allegations  of  fai.-f  not  denied  or 
controverted  )nay  be  dee.med  admilfed 
Matters  alleged  os  affirmative  d»  fen;.f< 
shall  be  sep.irafi-ly  stated  and 
numbered. 

[2]  Upon  the  f.-ilnre  of  a  n?spf5nd>.  r<t 
to  file  and  se  rvc  a  r^rspon?*  within  rhr- 
lime  ,?T.d  in  the  manner  p.T.^crihtd 
herein  the  Commi.-sion,  in  its 
discretion.  n:?.y  find  tha  fji  .'s  alJt y.d  it. 
ihe  ( o.-npiaurt  to  be  true  ^nd  take  -ruch 
pf;lion  as  may  be  r-pproprisfe  without 
j>oi»r,e  or  hearir.p.  or,  tn  its  disorfon, 
proceed  wi?hojt  noiire  to  t.ike  eviriem  r 
on  the  al'egoTic-ps  s»f  forth  in  the 
«  ompiaint.  provided  th^t  the 
Cornmissicn  (or  administrative  I.i'.v 
)i:dge,  if  or.e  rs  ap^oiiued)  may  pienmi 
late  filings  of  an  n.-:sw.-^  for  good  «3!i<t 
shmvp 

(3)  The  (A^mnjifis'on.  m  IJM?  cour.e  o\ 
3  formal  enfcxerrent  proceeding  ur.der 
tMs  sention  may  hold  a  public  hf.3riug 
and  afford  the  parties  to  the 
enforcement  proteeding  the  opportunif j 
lo  appear  and  be  heard.  The  he.iring  will 
not  be  subjet.t  to  sections  554,  555,  5^Cy 
557,  and  702  of  title  5  of  the  United 
States  Code.  The  Commission  nicv 
delegate  the  henring  to  the  chief 
administrative  low  judge  fordesignafmn 
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of  a  presiding  administrative  law  judge, 
who  shall  cer  ify  an  initial 
determinatior  to  the  Commission.  That 
initial  determ  nation  shall  become  the 
determinatior  of  the  Commission  90 
days  after  the  date  of  service  of  the 
initial  determ  nation,  unless  the 
Commission,  A^ithin  90  days  after  the 
date  of  such  s  jrvice  shall  have  ordered 
review  of  the  nitial  determination  on 
certain  issues  therein,  or  by  order  shall 
have  changed  the  effective  date  of  the 
initial  determ  nation. 

(4)  Upon  cc  nclusion  of  a  formal 
enforcement  i  iroceeding  under  this 
section,  the  C  jmmission  may: 

(i)  Modify  £  cease  and  desist  order, 
consent  ordei ,  and/or  exclusion  order  in 
any  manner  r  ecessary  to  prevent  the 
unfair  practicjs  that  were  originally  the 
basis  for  issuiag  such  order; 

(ii)  Bring  cii'il  actions  in  a  United 
States  district  court  pursuant  to 
paragraph  (c)  of  this  section  (and  section 
337(f)(2)  of  th  B  Tariff  Act  of  1930) 
requesting  thd  imposition  of  a  civil 
penalty  or  the  issuance  of  injunctions 
incorporating  the  relief  sought  by  the 
Commission;  or 

(iii)  Revoke  the  cease  and  desist  order 
or  consent  orier  and  direct  that  the 
articles  conce  rned  be  excluded  from 
entry  into  the  United  States. 

(5j  Prior  to  effecting  any  modificatiGn, 
revocation,  oi  exclusion  under  this 
section,  the  Commission  shall  consider 
the  effect  of  s  ich  action  upon  the  public 
health  and  widfare,  competitive 
conditions  in  the  U.S.  economy,  the 
production  o  like  or  directly 
competitive  a  rticles  in  the  United 
States,  and  U  S.  consumers. 

(6)  In  lieu  (  for  in  addition  to  taking 
the  action  pnvided  for  in  paragraph 
(b)(1)  of  this  !  ection,  the  Commission 
may  issue,  p\  rsuant  to  section  337(i)  of 
the  Tariff  Act  of  1930,  an  order 
providing  th<  l.any  article  imported  in 
violation  oft  le  provisions  of  section 
337  of  the  Ta  iff  Act  of  1930  and  an 
outstanding  f  nal  excli'  'ion  order  issued 
pursuant  to  s  ;ction  337(d)  of  the  Tariff 
Act  of  1930  h  3  seized  and  forfeited  to 
the  United  Si  ites,  if  the  following 
conditions  ar  3  satisfied: 

(i)  The  owi  er,  importer,  or  consignee 
of  the  article  or  the  agent  of  such 
person)  previ  ausly  attempted  to  import 
the  article  inl  o  the  United  States; 

(ii)  The  art  cle  previously  was  denied 
entry  into  th<  United  States  by  reason  of 
a  final  exclus  ion  order;  and 

(iii)  Upon  <  uch  previous  denial  of 
entry,  the  Se<  retary  of  the  Treasury 
provided  the  owner,  importer,  or 
consignee  of  he  article  (or  the  agent  of 
such  ng^on)  with  vmtten  notice  of  the 
aforesaid  exc  usion  order  and  the  fact 
Ihat  seizure  a  nd  forfeiture  would  result 


from  any  further  attempt  to  import  the 
article  into  the  United  States. 

(c)  Court  enforcement.  To  enforce  an 
exclusion  order,  a  cease  and  desist 
order,  a  consent  order,  or  a  sanctions 
order,  the  Commission  may  initiate  a 
civil  action  in  the  U.S.  district  court 
pursuant  to  section  337(f)(2)  of  the 
Tariff  Act  of  1930,  requesting  the 
imposition  of  such  civil  penalty  or  the 
issuance  of  such  injunctions  as  the 
Commission  deems  necessary  to  enforce 
its  orders  and  protect  the  public 
interest.  The  Commission  may  initiate  a 
proceeding  to  obtain  judicial 
enforcement  without  any  other  type  of 
proceeding  otherwise  available  under 
section  337  or  this  subpart  or  without 
prior  notice  to  any  person,  except  as 
required  by  the  court  in  which  the  civil 
action  is  initiated. 

§  21 0.76    Modification  or  rescission  of 
exclusion  orders,  cease  and  desist  orders, 
and  consent  orders. 

(a)  Petitions  for  modification  or 
rescission  of  exclusion  orders,  cease  and 
desist  orders,  and  consent  orders.  (1) 
Whenever  any  person  believes  that 
changed  conditions  of  fact  or  law,  or  the 
public  interest,  require  that  an  exclusion 
order,  cease  and  desist  order,  or  consent 
order  be  modified  or  set  aside,  in  whole 
or  in  part,  such  person  may  file  with  the 
Commission  a  petition  requesting  such 
relief.  The  Commission  may  also  on  its 
own  initiative  consider  such  action.  The 
petition  shall  state  the  changes  desired 
and  the  changed  circumstances 
warranting  such  action,  shall  include 
rhaterials  and  argument  in  support 
thereof,  and  shall  be  ser\'ed  on  all 
parties  to  the  investigation  in  which  the 
exclusion  order,  cease  and  desist  order, 
or  consent  order  was  issued.  Any  person 
may  file  an  opposition  to  the  petition 
within  10  days  of  ser\'ice  of  the  petition. 

(2)  If  the  petitioner  previously  has 
been  found  by  the  Commission  to  be  in 
violation  of  section  337  of  the  Tariff  Act 
of  1930  and  if  its  petition  requests  a 
Commission  determination  that  the    ♦ 
petitioner  is  no  longer  in  violation  of 
that  section  or  requests  modification  or 
rescission  of  an  order  issued  pursuant  to 
section  337  (d),  (e),  (f),  (g),  or  (i)  of  the 
Tariff  Act  of  1930,  the  burden  of  proof 
in  any  proceeding  initiated  in  response 
to  the  petition  pursuant  to  paragraph  (b) 
of  this  section  shall  be  on  the  petitioner. 
In  accordance  with  section  337(k)(2)  of 
the  Tariff  Act,  relief  may  be  granted  by 
the  Commission  with  respect  to  such 
petition  on  the  basis  of  new  evidence  or 
evidence  that  could  not  have  been 
presented  at  the  prior  proceeding  or  on 
grounds  that  would  permit  relief  from  a 
judgment  or  order  under  the  Federal 
Rules  of  Civil  Procedure. 


(b)  Commission  action  upon  receipt  of 
petition.  The  Commission  may 
thereafter  institute  a  proceeding  to 
modify  or  rescind  the  exclusion  order, 
cease  and  desist  order,  or  consent  order 
by  publishing  a  notice  of  the  proceeding 
in  the  Federal  Register.  The 
Commission  may  hold  a  public  hearing 
and  afford  interested  persons  the 
opportunity  to  appear  and  be  heard. 
After  consideration  of  the  petition,  any 
responses  thereto,  and  any  information 
placed  on  the  record  at  a  public  hearing 
or  otherwise,  the  Commission  shall  take 
such  action  as  it  deems  appropriate.  The 
Commission  may  delegate  any  hearing 
under  this  section  to  the  chief 
administrative  law  judge  for  designation 
of  a  presiding  administrative  law  judge, 
who  shall  certify  a  recommended 
determination  to  the  Commission. 

§210.77    Temporary  emergency  action. 

(a)  Whenever  the  Commission 
determines,  pending  a  formal 
enforcement  proceeding  under 

§  210.75(b).  that  without  immediate 
action  a  violation  of  an  exclusion  order, 
cease  and  desist  order,  or  consent  order 
will  occur  and  that  subsequent  action  by 
the  Commission  would  not  adequately 
repair  substantial  harm  caused  by  such 
violation,  the  Commission  may 
immediately  and  without  hearing  or 
notice  modify  or  revoke  such  order  and. 
if  it  is  revoked,  replace  the  order  with 
an  appropriate  exclusion  order. 

(b)  Prior  to  taking  any  action  under 
this  section,  the  Commission  shall 
consider  the  effect  of  such  action  upon 
the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers.  The 
Commission  shall,  if  it  has  not  already 
done  so,  institute  a  formal  enforcement 
proceeding  under  §  210.75(b)  at  the  time 
of  taking  action  under  this  section  or  as 
soon  as  possible  thereafter,  in  order  to 
give  the  alleged  violator  and  other 
interested  parties  a  full  opportunity  to 
present  information  and  views  regarding 
the  continuation,  modification,  or 
revocation  of  Commission  action  taken 
under  this  section. 

§  21 0.78    Notice  of  enforcement  action  to 
Government  agencies. 

(a)  Consultation.  The  Commission 
may  consult  with  or  seek  information 
from  any  Government  agency  when 
taking  any  action  under  this  subpart. 

(b)  Notification  of  Treasury.  The 
Commission  shall  notify  the  Secretary  of 
the  Treasury  of  any  action  under  this 
subpart  that  results  in  a  permanent  or 
temporary  exclusion  of  articles  from 
entry,  or  the  revocation  of  an  order  to 
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such  effect,  or  the  issuance  of  an  order 
compelling  seizure  and  forfeiture  of 
imported  article.s. 

§210.79    Advisory  opinions. 

(a)  Advisory  opinions.  Upon  request 
of  any  person,  the  Commission  may, 
upon  such  investigation  as  it  deems 
necessary,  issue  an  advisory  opinion  as 
to  whether  the  person's  proposed  course 
of  action  or  conduct  would  violate  a 
Commission  exclusion  order,  cease  and 
desist  order,  or  consent  order.  The 
Commission  will  consider  whether  the 
issuance  of  such  an  advisory  opinion 
would  facilitate  the  enforcement  of 
section  337  of  the  Tariff  Act  of  19.30. 
would  be  in  the  public  interest,  .ind 
would  benefit  con.sumers  and 


•  competitive  conditions  in  the  United 
States,  and  whether  the  person  has  a 
compelling  business  need  for  the  advice 
and  has  framed  his  request  as  fully  and 
accurately  as  possible.  Advisory  opinion 
■pro<:eedings  are  not  subject  to  sections 
5.54,  555,  556,  557,  and  702  of  title  5  of 
the  United  States  Code. 

(b)  Revocation.  The  Commission  may 
at  any  time  reconsider  any  advice  given 
under  this  section  and,  where  the  public 
interest  requires,  revoke  its  prior  advice. 
In  such  event  the  person  will  be  given 
notice  of  the  Commission's  intent  to 
revoke  as  well  as  an  opportunity  to 
submit  its  views  to  the  Commission. 
The  Commi.ssion  will  not  proceed 
against  a  person  for  violation  of  an 
exclusion  order,  cease  and  desist  orcJi^r, 


or  consent  order  with  respect  to  any 
action  that  was  taken  in  good  faith 
reliance  upon  the  Commis.«iion's  advi«  «■ 
under  this  .section,  if  all  relevant  fads 
were  afxurately  presented  to  the 
Commis,sion  and  such  action  wa«i 
promptly  discontinued  upon 
notification  of  revocation  of  the 
Commission's  advice. 

PART  211— [REMOVED] 

lssue<J:  July  14,  1994. 
By  Orilitr  of  The  (k)mmis.sH)n. 
Donna  R.  Koehnke, 

SfnTftdry. 

jFK  D.K.  94-l7h43  Fiietl  7-29-94,  8-4 r.  ami 
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Dominic  Ness  i 
Native  Amerifan 
Indian  Housi 
Department  o 
Development 
Washington, 
708-1015.  or 
not  toll-free 
speech-impai 
TDD  number 
Information 
877-TDDY 
free  number) 
not  a  toll  free 


cfl 


program. 

DATES:  Comments  due  date:  September 

30. 1994. 

ADDRESSES: 

invited  to 
this  proposed 
Clerk.  Office 
Room  10276, 
and  Urban 
Street.  S.W 
0500 

the  above 
Facsimile 
acceptable.  A 
communication 
available  for 


In  terested  persons  are 
subi  nit  comments  re^rding 
rule  to  the  Rules  Docket 

the  General  Counsel. 
)epartment  of  Housing 
De  relopment.  451  Seventh 
V/ashington,  D.C.  20410- 
Commu  lications  should  refer  to 
docl^et  number  and  title. 
comments  are  not 
:opy  of  each 
submitted  will  be 
ic  inspection  and 
betw^n  7:30  a.m.  to  5:30  p.m 
above  address. 


(ubti 


t  te. 


lt<FORMAT10N  CONTACT; 
Director.  Office  of 
Programs.  Public  and 
Room  4140. 
Housing  and  Urban 
451  Seventh  Street  S\V, 
)C  20410.  telephone  (202) 
202)  708-0850  (these  are 
n  imbers).  Hearing-  or 
ed  persons  may  use  the 
)y  contacting  the  Federal 
Service  on  1-800- 
(1^600-877-8339)  (a  toU- 
or  202-708-9300  (this  is 
number). 


SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Borden 

This  proposed  rule  does  not  add  to 
the  information  collection  requirements 
currently  contained  in  24  CFR  part  905. 
and  that  already  have  been  approved 
and  assigned  OMB  control  numbers 
under  the  Paperwork  Reduction  Act  of 
1980  (44  use.  3501-3520).  These 
numbers  are  shown  under  the 
applicable  sections. 

II.  Background 

Title  H  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437aa)  ("the 
Act"),  as  amended  provides  for  the 
establishment  of  the  Indian  Housing 
program.  The  Indian  Housing  program 
includes  the  Rental  program  and  the 
Mutual  Help  and  Turnkey  III 
Homeownership  Opportunity  Programs 
A  number  of  rpgulatory  revisions  have 
been  made  to  die  Indian  Housing 
program  in  the  past  four  years  designed 
to  provide  IHAs  with  more 
administrative  flexibility.  Most  recently, 
a  final  rule  for  "Indian  Housing:  Revised 
Consolidated  Program  Regulations"  was 
published  on  June  24.  1992  (56  FR 
28250)  and  became  effective  on  October 
3,  1992.  This  proposed  rule  published 
today  continues  that  trend. 

The  move  from  part  905  to  part  950 
will  allow  HUD's  Office  of  Native 
American  Programs  to  consolidate  all 
Native  American  program  regulations  in 
consecutive  CFR  parts.  HUD's 
Community  Development  Block  Grant 
regulations  that  are  applicable  to  Indian 
tribes  and  currently  codified  in  24  CFR 
part  571  will  eventually  be  moved  to  24 
CFR  part  951. 

III.  Program  Streamlining 

A.  Administrative  Actions  and  Pre- 
Publication  Comments 

The  primary  goal  in  undertaking  these 
revisions  to  the  Indian  Housing  Program 
regulations  is  to  provide  greater 
discretion  and  responsibility  to  IHAs  in 
cany'ing  out  their  housing  programs, 
thereby  returning  them  to  local  control. 
Since  September  1993.  the  six  Native 
American  Program  Field  Offices  have 
been  conducting  an  extensive 
consultation  with  IHAs  and  Tribal 
officials.  A  significant  number  of 
comments  were  submitted  which 
constitute  the  basis  for  the  revisions 
contained  in  this  proposed  rule. 

A  consultation  session  to  discuss 
these  changes  and  to  provide  for 
additional  input  was  held  in 
Washington.  DC,  with  the  National 
American  Indian  Housing  Council,  eight 
regional  IHA  associations,  as  well  as  a 
number  of  representatives  from  other 
IHAs.  Additional  verbal  comments  were 


received  from  the  Native  American 
housing  community  at  that  time. 

Each  regional  Indian  housing 
association  received  a  full  set  of  the 
comments  submitted  by  other  IHAs. 
Interested  parties  should  contact  their 
respective  regional  associations  for  a 
copy  of  these  comments. 

Consistent  with  the  principles  of 
Executive  Order  12866,  HUD  has 
reviewed  the  existing  Indian  Housing 
regulations,  and  has  proposed 
modifications  that  are  designed  to  make 
these  regulations  more  effective, 
consistent,  understandable  and  sensible. 

B.  Proposed  Amendments 

The  following  describes  the 
amendments  proposed  to  be  made  to  the 
Indian  Housing  regulations.  Unless 
otherwise  indicated,  the  references  to 
regulatory  sections  and  subparts  are  to 
those  in  the  existing  regulations  ir.  24 
CFR  part  905.  Additionally,  unless 
otherwise  indicated,  the  section 
numbers  in  new  part  950  will  remain 
the  same  as  currently  set  forth  in  part 
905  (eg.,  §905.105  will  be  renimibered 
§950  130) 

SUBPART  A— GENERAL. 

903.105    Types  of  low  income 
huasing  projects.  The  types  of  low 
income  housing  projects  contained  in 
this  section  has  bden  removed  in  an  . 
effort  to  streamline  the  regulations.  The 
definitions  will  be  included  in  the 
Indian  Housing  Management  Handbook. 

905. 115    Applicability  of  civil  rights. 
The  civil  rights  requirements  contained 
in  this  section  would  be  amended  to 
include  a  reference  to  title  II  of  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12131). 

905. 1 26    Establishment  of  IHAs  by 
Tribal  ordinance.  The  model  Tribal 
Ordinance  contained  in  this  section 
have  been  removed  and  will  be  placed 
in  a  handbook  for  reference.  The  revised 
language  will  state.  "The  form  of  Tribal 
ordinance  shall  be  determined  by  the 
Tribe  and  reviewed  by  the  ONAP 
Administrator.  The  IHA  must  also 
demoristrate  that  it  has  the  legal 
capacity  to  develop,  own  and  operate  a 
public  housing  project  under  the  Act.  A 
sample  format  will  be  provided  by 
HUD." 

905.235    Administrative  capability. 
Verbed,  as  well  as  written  comments, 
recommended  that  the  system  could  be 
simplified  to  benefit  both  HUD  and  the   . 
IHAs.  No  specific  written  comments 
were  given.  Comments  received  during 
the  Washington,  D.C.  consultation  were 
mixed  as  to  the  need  for  change.  Based 
on  the  discussions  during  the  meeting, 
slight  revisions  have  been  made  to  the 


Federal  Register  /  Vol.  59,  No.  146  /  Monday.  August  1.  1994  /  Proposed  Rules  39073 


language  in  new  §  950.135(a)  which 
could  provide  flexibility  in  the  future 
regarding  determinations  of 
administrative  capability.  The  appeal 
process  contained  in  this  section  also 
has  been  revised  based  on  HUD's  recent 
reorganization. 

905.140    Certification  of  housing  ■ 
managers.  The  certification  of  housing 
managers  as  a  Federal  requirement  has 
been  removed.  HUD  encourages  the 
"Indian  housing  community  to  continue 
the  effort  to  professionalize  the 
industry. 

Subpart  B — Procurement 
General 

In  the  current  regulation,  subparts  B 
and  C  of  part  905  contain  numerous 
references  to  approval  by  HUD  for  "high 
risk"  IHAs.  This  proposed  rule  provides 
for  the  assumption  that  procurement 
aind  development  processing  will  be 
completed  by  IHAs  that  are  not 
designated  "high  risk  ".  Procedures 
addressing  processing  for  "high  risk" 
IHAs  are  contained  in  §905.210.  This 
modification  has  resulted  in  significant 
editing  of  subparts  B  and  C  but  has  no 
other  impact  on  program  requirements. 
Additionally,  both  subparts  B  and  C 
have  been  reorganized  to  more  closely 
follow  processing  steps. 

905. 1 60    Procurement  standards? 
This  section  has  been  reworded  to 
clarify  that  an  IHA  Board  of 
Commissioners  must  assure  that 
program  requirements  have  been 
satisfied  before  execution  of  contracts. 
Previous  wording  required  the  Board  to 
certify  to  compliance  before  a  contract 
is  executed.  The  proposed  language 
allows  compliance  with  this 
requirement  if  the  IHA  Board  of 
Commissioners  develops  procurement 
policies  in  accordance  with  this  subpart 
and  24  CFR  part  85  and  reviews 
compliajice  with  these  policies  on  a 
regular  basis. 

The  requirement  for  submission  of  a 
bidding  package  or  a  certification  of 
compliance  prior  to  the  solicitation  of 
bids/proposals  is  proposed  to  be 
removed.  Such  certification  is  to  be 
submitted  after  award  of  contract  (see 
new  §  950.260). 

905.165    Indian  preference 
requirements  [Renumbered  950.175]. 
The  Indian  Preference  (IP)  part  has  been 
completely  re-vmtten  and  simplified. 
The  re-written  section  closely  follows 
the  IP  requirements  included  in  the 
Indian  CDBG  regulations  in  24  CFR  part 
571.  It  is  anticipated  that 
standardization  of  IP  requirements 
between  the  Indian  Housing,  CDBG  and 
HOME  programs  will  provide  improved 
flexibility  to  IHAs  and  tribes  and  will  be 


simpler  to  understand  and  comply  witii 
for  both  grantees  and  contractors/ 
suppliers. 

The  proposed  rule  would  remove 
HUD's  involvement  in  the  bidian 
Preference  complaint  process. 
Complaint  resolution,  including  appeals 
and  administrative  hearings,  is 
proposed  to  be  contained  at  the  IHA 
level.  HUD  will  continue  to  monitor 
IHA  compliance  with  Indian  Preference 
requirements  during  periodic 
performance  monitoring  reviews.  This 
proposal  is  made  to  expedite  the 
complaint  process  and  to  vest  full 
authority  for  compliance  with  Indian 
Preference  with  local  officials. 

905. 1 75    Methods  of  procurement 
(Renumbered  950.165}.  The  "X  '  factor 
method  has  been  removed  and  will  be 
addressed  in  the  program  handbook. 
The  section  "Methods  of  procurement" 
was  a  continuation  of  the  IP 
requirements  of  the  program.  With  the 
simplification  of  IP  (see  new  §  950.160) 
this  part  has  been  modified  to  recite  the 
provisions  of  24  CFR  85.36(d). 

905. 1 80     Training  and  emphymen  t 
requirements  [Renumbered  950.175}. 
This  section  would  be  relocated  to  the 
Indian  Preference  section  (noted  earlier 
in  this  preamble)  and  simplified  to 
enable  IHAs  to  develop  programs  which 
can  more  adequately  reflect  local 
conditions  and  needs.        * 

Subpart  C— Development 

905.210    Development  priorities.  The 
requirements  for  development  priorities 
were  removed  from  U.S.  Housing  Act  of 
1937,  as  amended,  by  the  Housing  and 
Community  Development  Act  of  1992. 
Accordingly,  the  requirements  currently 
contained  in  existing  §  905.210  are  not 
contained  in  the  proposed  rule. 

905.212    Authority  for  proceeding 
without  HUD  approval  [Renumbered 
950.210}.  As  part  of  the  revisions  to 
subparts  B  and  C  of  part  905,  to  remove 
specific  requirements  for  "high  risk" 
IHA  processing,  this  section  had  been 
modified  to  provide  for  HUD  to  require 
an  IHA  to  obtain  approval  for  additional 
processing  steps  where  it  is  determined 
necessary.  The  section  includes  three 
circumstances  where  HUD  may  impose 
additional  requirements  on  an  IHA 
during  the  development  period. 

905.215    Production  methods  and 
requirements  [Retitled  "Production 
methods"}.  The  explanations  of  the 
usual  methods  of  development  used  by 
IHAs  have  been  abbreviated  in  the 
proposed  rule  and  a  clarification  has 
been  made  that  an  IHA  can  use 
whatever  method  of  development  it 
chooses  so  long  as  the  method  is  not 
counter  to  the  requirements  of  24  CFR 


part  85.  HUD  believes  that  this  revision 
expands  the  opportunities  for  IHAs  to 
utilize  new  and  innovative  means  of 
producing  housing  and  may  result  in 
lower  cost  housing  developed  in  shorter 
time  periods. 

The  listing  of  pubUc  advertisement 
requirements  has  been  removed.  These 
requirements  are  more  fully  covered  in 
24  CFR  part  85  and  the  program 
handbooks. 

905.220    Application  procedures 
[Renumbered  950.225,  and  retitled 
"Application"}.  Timeframes  for 
beginning  review  of  applications;  initial 
review  and  request  for  supplemental 
information  steps;  and  other  processing 
instructions  have  been  removed  from 
this  section.  Processing  steps  such  as 
these  are  more  appropriately  covered  in 
the  program  handbook  and,  if  necessary . 
in  the  program  NOFA. 

The  term  "ranked"  in  existing 
paragraph  (c)  of  this  section  has  been 
replaced  with  the  correct  term — "rated" 
Projet.ts  are  rated  by  program  type  but 
ranked  together  to  arrive  at  an  ordered 
list  for  fundirig  determinations. 

The  proposed  rule  clarifies  that 
project  funds  cannot  be  used  for 
expenses  of  another  project  except  for 
comprehensive  planning.  This 
requirement  is  in  the  current  regulations 
but  is  not  clear. 

The  limitation  on  planning  funds  of  3 
percent  of  the  program  reservation  has 
been  removed.  Experience  has  shown 
that  an  arbitrary  percentage  is 
impractical  with  the  result  being  that 
many  IHAs  either  requesting  a  waiver  of 
the  3  percent  limitation  or  delaying 
payment  of  incurred  expenses.  The 
proposed  language  specifies  that  IHAs 
'must  justify  the  level  of  funding  for 
planning  regardless  of  the  amount 
requested. 

The  word  "cluster"  has  been  removed 
from  examples  contained  in  the 
comprehensive  housing  plan  section. 
The  removal  of  this  term  clarifies  that 
comprehensive  planning  is  not  limited 
to  cluster  or  subdivision  housing  sites 
950.230    Project  coordination  l.Xew 
section}.  A  new  section  has  been  added 
to  address  project  coordination.  The 
new  section  specifies  that  IHAs  must 
plan  for  the  development  with  the  tribe, 
utility  companies,  and  other  state  or 
Federal  agencies  and  schedule 
completion  of  these  activities.  While 
IHAs  have  always  participated  in  the 
coordination  of  project  plaiming,  HUD 
frequently  took  a  leadership  role  in  the 
past.  With  the  removal  of  HUD  from 
most  aspects  of  planning  coordination 
relative  to  all  projects  unless  otherwise 
specified  (§905.210),  this  section 
clarifies  that  the  IHA  is  fully  responsib!-' 
for  project  coordination.  The  section 
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also  requires  tha  t  a  project  coordination 
schedule  be  pro'  rided  to  HUD  for 
monitoring  purp  oses. 

905.225    IHA  development  program 
[Renumbered  930.260J.  A  clarification 
was  made  to  thi*  section  to  specify  that 
the  Developmen  t  Program  is  to  be 
submitted  in  ace  ordance  with  the 
project  schedule .  This  was  added  to 
emphasize  that  I  he  IHA  is  responsible 
for  planning  its  jroject  and 
implementing  tl  e  plan. 

905.230    Site  selection  criteria 
[Renumbered  95  0.235].  The 
requirements  co  itained  in  this  section 
have  been  signif  cantly  modiSed  to 
reduced  regulate  ry  requirements.  These 
changes  include  (1)  simpUfying  this 
section  to  state  t  lat  all  utilities  needed 
for  the  project  w  ill  be  committed  before 
final  site  approv  il;  (2)  removing 
requirements  foi  topography,  subsurface 
conditions  and  i  latural  hazards, 
flooding,  and  mi  ilti-unit  and  scattered 
sites  (these  item  i  are  either  addressed 
under  other  reqi  kements  of  this  part 
(flooding)  or  are  more  appropriately 
addressed  in  the  program  handbook): 
and  (3)  changinj  maximum  site  size 
from  one  acre  to  a  local  derermination 
based  on  needs  i  tf  housing  occupants. 

905.235     T}-p  ?s  cf  interest  in  l-ind 
[Renumbered  9:  0.240]  A  clariFiCdUon 
was  made  to  thi   section,  to  be 
consistent  with  be  statute,  that  all 
property  includi  d  in  the  project  must  be 
exempt  from  sta  e  cr  local  real  and 
personal  proper  y  t^\. 

905.240    Apj.  raisals  [Renumbered 
950.245].  This  s  (Ction  was  simplified  to 
require  complia  ice  with  the  Uniform 
Relocation  and  >  '^sistance  Act.  The  part 
of  this  section  \^  hich  attempted  to 
instruct  the  IHA  on  how  to  perform  an 
appraisal  was  r^  moved. 

Additionally,  :larificalienw05 
provided  that  ai  appraisal  is  not 
required  for  any  donated  property  that 
has  a  value  ot  $  ,500  or  less,  regcu'dless 
of  the  source  of  he  donation. 

The  requLr?ir.  int  for  HUD  approval  of 
appraisals  was  i  amoved.  If  a  Field 
Office  determin  is  that  a  project  should 
be  processed  un  ier  the  "assisted" 
method,  review  af  appraisals  can  be 
required. 

905.245    Site,  approval  [Renumbered 
950.250].  This  s  ;ction  has  been 
restructured  to  ( l^rify  the  site  approval 
process.  Revisec  provisions  include  (1) 
clarification  tha  ilie  IHA  may  submit  a 
site  approval  ce  tification  with  the 
development  pr  jgram  in  lieu  of  the 
supporting  doci  ments;  (2)  clarification 
of  the  method  tt  be  followed  by  the  IHA 
in  determining  \  entative  site  approval; 
and  (3)  clarifica  ion  of  the 
environmental  <  learance  process  and 
how  it  will  be  o  inducted  jointly  by 


HUD  and  the  IHA;  and.  removal  of  the 
requirement  that  HUD  inspect  all  sites. 

905.250    Design  criteria 
[Renumbered  950.255].  This  section  was 
modified  to  include  (1)  Model  Energy 
Code  requirements;  (2)  IHA  Board  of 
Commissioners  designation  of 
applicable  codes  in  the  absence  of  tribal 
adoption;  (3)  clarification  that  designs 
must  be  approved  by  local  or  tribal 
regulatory  agencies  and  the  BIA  and/or 
IHS,  where  applicable.  Additionally,  the 
moderate  housing  design  requirement 
was  moved  to  this  section. 

905.255    Total  development  cost 
standard  [Renumbered  950.220'and 
retitled  "Total  development  cost"].  HUD 
processing  ?.v(i  procedure  requirements 
were  removed  from  this  section.  These 
requirements  are  more  appropriately 
located  in  the  program  handbook  or 
notices. 

Wording  was  added  to  clarif>-  that 
tenant  training  includes  horaebuyers   ' 
and  tenants.  This  has  been  previously 
authorized  under  the  program  with 
tenant  counseling  discussed  here,  and  a 
parallel  authorization  for  homebuyprs 
under  subpart  E  of  part  905. 

Provisions  have  been  added  to  allow 
for  the  escrow  of  insurance  pfemiiun 
funds  to  assist  in  closeout  of 
development  piogiams.  Currently,  a 
development  program  must  be  held 
open  until  all  expenses  have  been 
incurred  and  paid.  This  change  will  • 
allow  for  certain  development  programs 
to  be  closed  in  a  shorter  period. 

905.260    Construction  and 
inspections  [Renumbered  950.265]  The 
submission  requirements  of  plans, 
specifications,  and  other  contract 
documents  have  been  listed  to  clarify 
when  the  submissions  must  be  made 
and  what  is  to  be  included.  Clarification 
also  has  been  added  that  submissions 
are  not  due  to  oe  provided  to  HLT)  until 
after  award  of  a  contract  by  the  UIA. 

A  new  subsection  has  been  added 
clarifying  that  the  IHA  has  the 
responsibility  to  coordinate 
construction  inspections  with  oJier 
agencies. 

A  new  subsection.  "Construction 
completion  and  settlement,"  has  been 
added  to  distinguish  between  the 
construction  period  and  the  closeout 
period  of  project  development. 
Provisions  from  existing  §  905.260  that 
address  completion  and  settlement  will 
be  addressed  in  this  section.  In  addition 
the  following  has  been  modified  to 
provide  clarification  and  structure  to  the 
process: 

HUD's  involvement  in  the  final 
inspection  process  for  standard  method 
IHAs  has  been  removed.  Other  agencies 
who  may  be  required  to  attend  the  final 


inspection  have  been  added  to  the 
participant  list  for  the  final  inspection. 

This  section  also  has  been  revised  to 
clarify  the  procedures  for  contract 
settlement  to  include  an  interim  and 
final  certificate  of  completion,  and  to 
clarify  that  IHAs  may  make  payment  to 
contractors  without  prior  HUD 
approval. 

Submittal  requirements  for 
completion  documents  to  HUDhave 
been  included  in  this  section. 

905.265    Warranty  inspections  and 
enforcement  [Renumbered  950.275] 
This  section  was  revised  to  clarify  tiia' 
two  inspections  are  the  minimum 
requirement  during  the  warranty  period; 
one  within  six  months  of  the  ^Vfs\  of  the 
warranty  period  and  one  prior  to  the 
expiration  of  the  warranty.  This  is  not 
a  new  requirement  but  the  wording  of 
this  section  was  modified  to  reniovc; 
possible  confusion. 

905.270    Correcting  deficiencies  . 
[Renumbered  950.280].  This  section  was 
revised  to  clarify  that  modernisation 
funds  or  IHA  held  funds  may  be  u"=e'i 
to  correct  design  or  construction 
deficiencies.  This  is  not  a  new  authority 
but  serves  to  fist  in  one  place  tht» 
potential  funding  sources  to  address 
design  or  construction  deficiencies 
(DCDs).  This  section  also  was  revised  to 
clarify  that  HUD  is  under  no  obligation 
to  fund  correction  of  DCDs. 

Subpart  D — Operation 

General  Changes 

The  subpart  has  been  generally 
revised  to  provide  for  a  clearer 
organization  of  information. 

Specific  Changes 

905.301    Admission  policies.  The      / 
"broad  range  of  incomes"  language  in 
§950.301{a)(2}(ii)  would  include 
reference  to  the  statutory  change  in 
section  501  of  National  Affordable 
Housing  Act  (NAHA)  that  now  requires 
adherence  to  the  requirement  to  attain -a 
tenant  mix  with  a  broad  range  of 
incomes  "to  the  maximum  extent 
feasible." 

Additionally,  §  950.301(a)(2)(iv) 
would  include  the  increase  from  10 
percent  to  30  percenlrof  non-Federal 
preference  holders  eligible  for 
admission  to  Indian  housing  programs 
as  permitted  under  section  501  of  the 
NAHA. 

905.335     Rent  and  homebuyer 
payment  collection  po/icy.This  section 
has  been  revised  to  include  the  phrase 
"and  homebuyer"  after  the  word  "rent" 
to  emphasize  that  collection  payment 
policies  apply  to  Mutual  Help  (MH). 
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Subpart  E— Mutual  Help 
Homeownership  Opportunity  Program 

General  Changes 

HUD  recognized  that  changes  were 
needed  to  the  Indian  program,  such  as 
Mutual  Help  (MH),  to  assure  that 
services  provided  to  the  Tribes  and  the 
residents  continue  to  be  in  their  best 
interests.  Accordingly,  the  changes 
made  to  this  subpart  were  directed  to 
make  the  MH  program  more  efficient. 

905.404    Program  framework.  In  an 
effort  to  streamline  the  regulation,  this 
section  has  beeri  removed.  As 
coramenters  iiidicated,  the  information 
outlined  here  is  already  located  in 
subparts  C  and  Epf  part  905.  This  does 
not  eUminate  the  necessity  for  an  ACC, 
MHO  Agreement  or  Construction 
Contract,  however. 

905.407    Application.  This  section 
■has  been  removed.  (See  new §950.225, 
Application,  discussed  earlier  in  this 
preamble.) 

905.410    HUD  review  of  application. 
This  section  has  been  removed. 

905.416    Selection  of  MH 
homebuyers.  The  provisions  of 
§  905.301(a)(3)(vi)  would  be  contained 
in  §  950.416(a)(3)  and  revised  to  refiect 
changes  made  in  this  subpart  regarding 
the  determination  of  purchase  prices 
and  the  designation  of  a  successor. 
Paragraph  (a)(3)  of  new  §  950.416 
provides  that  the  IHA's  admission 
policies  for  MH  projects  should  be 
different  from  those  for  its  rental  or 
Turnkey  III  projects.  The  policies  for  the 
MH  program  should  provide  standards 
for  determining  a  homebuyers: 
— Abihty  to  provide  maintenance  for  the 

unit; 

—  Potential  for  maintaining  at  least  the 
current  income  returns-successor  to  a 
unit  at  the  time  of  an  "event." 
("Event"  should  also  be  defined  by 
the  IHA  in  its  policy);  and 

—  Initial  purchaseprice  and  the 
purchase  price  for  a  subsequent 
homebuyer. 

Paragraph  (e)  of  new  §950.416  would 
be  strehgthened  and  clarified  to  address 
the  comments  received.  The  following 
language  has  been  added  to  this  section: 
"Ownership  or  use  of  a  decent,  safe  and 
sanitary  residence  other  than  the  MH 
home  at  the  time  of  occupancy  or 
acquisition  during  occupancy  would 
disqualify  a  family  from  the  MH 
program." 

905.419    MH  Contribution .  The 
requirement  in  existing  §905.419(3)  for 
HUD  approval  has  been  removed  in  the 
new  §950.419(3). 

905.425    Inspections,  responsibility 
for  items  covered  by  warranty.  The 
language  in  paragraph  (a)  of  this  section 


has  been  revised  in  new  §  950.425(a)  to 
clarify  that  the  homebuyer  move-in 
inspection  could  be  the  final  inspection 
with  the  contractor,  IHA,  and 
homebuyer  or  a  separate  inspection 
with  the  IHA  and  homebuyer. 

Paragraph  (c)  of  existing  §  905.425  has 
been  removed  since  it  is  contained  in 
§950.428. 

905,427    Homebuyer  payments — 
post-1976  projects.  This  section  has 
been  revised  to  eliminate  HUD  approval 
of  the  amount  of  monthly  payment  for 
New  MH  program  developments  and 
HUD  approval  of  the  specific  percentage 
the  IHA  will  use  to  determine  the 
monthly  payment  in  Mutual  Help. 

905.431  Operating  reserve.  Tne 
language  in  this  section  that  requires 
HUD  approval  of  unanticipated  costs 
has  been  removed. 

950.432  Operating  budget 
submission  and  approval  [New  section]. 
A  new  section  has  been  added  to  this 

-  subpart  to  provide  for  the  operating 
budget  submission  for  Mutual  Help. 
Subpart  J  does  not  apply  to  the  Mutual 
Help  program.  Therefore,  no  guidance  is 
given  for  IHAs  submitting  budgets  for 
this  program. 

905.434    Operating  subsidy.  HUD  is 
proposing  a  revision  to  the  current 
method  of  determining  subsidy  for 
counseling  and  training.  HUD  proposes 
the  use  of  a  formula  for  providing 
subsidy  to  IHAs  in  these  two  areas,  and 
seeks  comment  from  the  Indian  housing 
community  on  the  specific  formula  to  be 
used.  The  formula  approach  will 
eliminate  the  need  for  IHAs  to  submit 
specific  training  and  counseling  budgets 
ajinually. 

Subject  to  appropriations,  an 
additional  category'  of  subsidy  eligibility 
is.also  being  added.  Funding  of  up  to 
S25  per  unit  pier  year  would  be  made 
available  to  an  IHA  with  a  duly  elected 
resident  organization  for  resident 
participation  activities.  Of  this  amount, 
S15  per  unit  per  year  shall  fund  resident 
participation  activities  of  the  resident 
orgarJzation.  IHAs  should  refer  to 
905.965.  Funding  Resident  Participation 
and  905.967,  Eligible  TOP  Activities. 

905.437    Homebuyer  reseri'es  and 
accounts.  The  Voluntary  Equity 
Payments  Account  (VTPA)  has  been 
removed  from  this  section  since  it  was 
not  necessary  and  seldom  used. 

Substantial  revision  was  made  to  the 
provision  concerning  reserves  in  this 
section.  Severe}  requests  were  made  to 
revise  the  section  on  investment  of 
equity  funds  to  allow  IHAs  to  utilize  the 
homebuyer's  monthly  equity  payments 
account  (MEPA),  provided  that  a 
portion  is  maintained  as  a  reserve.  It 
was  suggested  that  a  sufficient  amount 
of  funds  should  be  maintained  in  a 


secured  investment  for  use  if 
homebuyers  terminate  the  mutual  help 
and  occupancy  agreement  (MHOA)  and 
equity  funds  are  to  be  disbursed.  HUD 
agrees  with  the  comment  but  also 
believes  that  HUD  local  office  approval 
should  be  a  part  of  the  process  to  insure 
that  the  IHA  has  administrative 
capability  prior  to  using  the  equity 
funds.  Proposed  regulatory  language  is 
as  follows: 

Notwithstanding  other  provisions  of  this 
subpart  and  subject  to  HUD  Field  Office 
approval,  an  IHA  may  use  a  portion  of  the 
homebuyers*  equity  accounts  for  low-income 
housing  purposes  provided  that  a  respne  of 
homebuyers'  MEPA  is  maintained,  f --p 
reserve  must  be  at  a  percentage  estJ*'.;  shed 
by  the  IHA  and  approved  by  the  HI  J  i  ;(ld 
Office. 

905.440    Purchase  of  home.  In 
paragraph  (a)  of  this  section,  the 
reference  to  24  CFR  203.43(h)  was 
removed.  In  new  §  950.440(b),  the 
details  on  determining  the  purchase 
price  have  been  streamfined.  The 
proposed  language  is  as  follows:  "(1) 
Initial  purchase  price.  The  initial 
purchase  price  of  a  home  for  a 
homebuyer  shall  be  determined  bv  the 
IHA." 

In  paragraph  (b)(2)  of  this  section,  the 
reference  to  the  prevailing  interest  rate 
for  VA  guaranteed  mortgage  loans  at  the 
time  the  schedule  is  established  was 
removed  because  VA  no  longer  sets  this 
amount. 

Paragraph  (d)  of  this  section 
concerning  notice  of  eligibility  for 
financing  was  removed.  Section 
905.443/950.443  already  outhnes  the 
IHA  homeownership  financing 
guidelines.  The  need  to  notify  families 
at  the  time  of  each  reexamination  is 
burdensome. 

In  paragraph  (e)(7)  of  this  section,  the 
last  sentence  regarding  the  relationship 
u-ith  the  homebuyer  has  been  removed. 
Il  is  repeated  in  §950.443. 

In  paragraph  {e)(8)  of  this  section,  the 
following  language  has  been  added, 
"Notwithstanding  the  above 
requirements,  an  IHA  may  complete 
emergency  and  statutorily  or 
regulatorily  required  modernization" 
work  on  a  unit  which  is  paid  off  but  not 
conveyed,  during  the  term  of  the 
repayment  schedule." 

Paragraph  (e)(9){ii)  has  been  revised  to 
read.  "Upon  repayment  of  the  total 
delinquency,  the  IHA  may,  in  < 

accordance  with  §950.602(e)l2). 
complete  non-emergency  modernization 
work  on  a  unit  prior  to  conveyance." 

905.443    IHA  homeownership 
financing.  The  homeownership 
financing  requirements  have  been 
streamlined.  Additional  guidance  on 
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905.449 
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"Succession"}. 
are  as  follows: 
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revised  as  folloxis 
death,  mental  i 
conditions  as 
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as  follows:  "A 
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MHO  Agreeme 
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Paragraph  (c) 
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succeed  to  the 
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removed. 
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905.453 

Funding  of 
modified  to  eli 
maximum 
regulation  for 
cost  will  now 
with  no 
The  maximum 
ofthelHA's 
of  funds  within 
program 

Additionally, 
section  with  th« 
requirement  to 
program  to  the 
approval,  (2)  th 
annual  report 
process  have 
will  have  the  fl 
program  to  mee 


a),  language  has  been 
Event"  means  the 
r  capacity,  or  other 
df.  termined  by  the  IHA.  of 
who  have  executed 
Agree|ient  as  homebuyers." 

),  language  was  added 
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who,  at  the  time 
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lotice  to  the  IHA. 
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spc  risibilities  under  the 
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1  ements.  ' 

(i)  through  (iv)  and 
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s  address  current 
tions  applicable  to 

was  revised.  The  clause 
conditions  in  paragraph 
are  not  met  by  the 
successor"  has  been 


Cot  nseling  of  homebuyers. 
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Subpart  F— Self-Help  Development  in 
the  Mutual  Help  Homeownership 
Opportunity  Program 

905.463    Basic  requirements 
[renumbered  950.475]  Section 
950.463(d)  has  been  removed.  A 
detailed  discussion  is  already  in  the 
program  handbook. 

Paragraph  (d)  of  this  section  has  been 
removed.  Construction  tasks  are  more 
appropriately  included  in  the  program 
handbook. 

Subpart  G — Turnkey  Hi  Program 

The  revisions  to  this  subpart  are 
designed  to  streamline  the  Turnkey  III 
program  regulations  as  appropriate  to 
the  present  status  of  the  program,  which 
is  limited  to  the  management,  operation, 
conversion  and  sale  of  the  remaining 
unsold  Turnkey  III  units  only. 
Accordingly,  language  concerning 
development  and  initial  occupancy  of 
new  projects  was  removed. 

At  the  present  time,  there  are  only 
about  30  IHAs  with  active  Turnkey  III 
programs,  and  the  total  inventory  of 
Turnkey  III  homes  still  in  management 
nationwide  amounts  to  1,749  units.  It  is 
anticipated  that  the  remaining  program 
inventory  will  be  rapidly  reduced,  and 
the  rest  of  the  Turnkey  III  homes  will  be 
sold  or  converted  to  Mutual  Help  and 
the  program  completely  closed  out 
within  the  next  few  years. 

905.501    Introduction.  This  section 
was  streamlined  to  provide  only 
essential  elements  of  the  Turnkey  III 
program. 

A  new  paragraph  (5),  "Program 
Overview,"  was  added  to  provide  a  br^ef 
description  of  how  the  Turnkey  III 
Program  works.  This  paragraph  is  added 
for  the  orientation  of  the  reader  who 
wants  basic  information  about  the 
general  nature  of  the  program. 

905. 503    Conversions  of  Turnkey  III 
units  and  transfer  of  occupants  IRetitled 
"Conversion  of  Turnkey  III 
developments"].  The  requirements  of 
this  section  have  been  streamlined.  The 
conversion  procedures  are  now  similar 
to  those  in  §§950.455  and  950  458 
which  cover  conversions  of  rental  and 
Mutual  Help  programs,  and  simplify  the 
process  and  provide  consistency  from 
one  program  to  another. 

905.505    Selection  of  Turnkey  III 
homebuyers  [Retitled  "Eligibility  and 
selection  of  Turnkey  III  homebuyers"]. 
This  section  was  retitled  to  clarify  basic 
provisions  on  homebuyer  requirements. 

Paragraph  (a)  of  this  section  was 
retitled  "Applications"  to  clarify  basic 
provisions  on  homebuyer  requirements. 

The  "Turnkey  III  waiting  list'* 
provisions  have  been  eliminated  from 
this  section,  and  replaced  with 


streamlined  requirements  in  paragraph 
(b)  titled  "Selection  and  notification  of 
homebuyers." 

905.507    Homebuyer  Ownership 
Opportunity  Agreements  (HOOA). 
Paragraph  (c)  of  this  section,  ""New 
agreements",  has  been  removed  because 
the  information  is  adequately  covered  in 
other  sections  of  the  regulation. 

905.5 1 1  Homebuyers '  association 
and  homeowners'  association  [Retitled 
"Homebuyers  Association  (HBA)"].  This 
section  has  been  retitled  to  reflect  that 
this  section  only  addresses  informalion 
on  the  HBA.  Homeowners'  associations 
are  addressed  in  §  950.512. 
Additionally,  the  requirements  in 
paragraphia)  of  this  section  have  been 
streamlined. 

950.512  Homeowners'  association 
(HOAI  [New  section].  This  section  has 
been  added  to  discuss  HOAs. 

905.513  Break-even  amount  and 
application  of  monthly  payments.  The 
requirements  of  this  section  have  been 
streamlined  and  paragraph  (d)  has  been 
revised  to  insert  limits  on  EHPA/NRMR 
credits  in  circumstances  specified. 

905.515    Monthly  operating  expense.. 
Paragraph  (c)  of  this  section  titled 
"'Provision  for  common  property 
maintenance  "  has  been  removed. 

905.517    Earned  Home  Payments 
Account  (EHPA).  Paragraphs  (c)(1)  (i). 
(ii),  (iii)  and  (2)  concerning  exercise  of 
option  and  required  amount  in  EHPA 
have  been  removed  for  the  purpose  of 
expediting  sale  to  subsequent 
homebuyers  without  their  having  lo 
wait  two  years. 

905.521     Operating  reserve. 
Paragraph  (b)  of  this  section  titled 
"'Nonroutine  maintenance — common 
property  (contributiori  to  operating 
reserve)  '  has  been  revised  to  remove  all 
references  to  maximum  operating 
reserve.  Paragraph  (c)  of  this  section  has 
been  removed. 

905.525    Achievement  of  Ownership 
[Retitled  "Purchase  price  and  methods 
of  purchase"] .  Revisions  have  been 
made  to  this  section  regarding  the  terms 
of  sale  to  original  and  subsequent 
homebuyers.  Based  on  comments 
received,  the  procedures  for 
determining  the  purchase  price  and  the 
term  of  the  purchase  price  schedule 
have  been  changed  to  agree  with  the 
Mutual  Help  program. 

A  new  subparagraph  {c)(5)  has  been 
added  to  make  clear  that  IHA  financing 
is  allowed,  without  the  need  for  HUD 
approval,  just  like  in  the  MH  program 
(see  §950.440,  Purchase  of  Home). 

905.527    Payment  upon  resale  at 
profit.  A  new  paragraph  (c)  titled  "Death 
of  Homeowner"  has  been  added  to 
respond  to  any  questions  concerning  the 
death  of  the  homebuyer  before  the  end 
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of  the  five-year  period  of  the  promissory 
note. 

Subpart  I— Modernization 

The  Comprehensive  Grant  Program 
(CGP)  portion  of  this  subpart  has  been 
revised  in  an  effort  to  simplify  and 
streamline  the  CGP  process.  The  revised 
CGP  regulation,  which  includes  both  the 
Indian  housing  and  public  housing  CGP 
regulations,  was  published  as  a 
proposed  rule  on  March  8.  1994  (59  PR 
10876).  The  revisions  were  made  in 
consultation  with  the  housing 
authorities  and  interest  groups  which 
included  representation  from  the 
National  American  Indian  Housing 
Council  (NAIHC).  Additional  changes  to 
the  proposed  version  of  the  CGP 
regulation  are  included  in  this  proposed 
rule.  Indian  Housing  Authorities  (IHAs) 
are  encouraged  to  provide  any 
additional  comments  they  may  have  on 
this  program.  Additionally,  in  this 
proposed  part  950  rule,  changes  to  the 
General  Provisions  and  Comprehensive 
Improvement  Assistance  Program 
(CIAP)  sections  of  subpart  I  are  also 
proposed  to  be  made. 

A  recommendation  to  remove  the 
CIAP  requirement  that  states  that  each 
development  for  which  woii^  is 
proposed  must  be  at  least  three  years 
old  from  the  end  of  the  initial  operating 
period  has  been  adopted  in  the 
proposed  revisions  to  the  CIAP 
regulation. 

905.602    Special  requirements  for 
TKIII  and  Mutual  Help  developments. 
The  requirements  for  TKIIT  homebuyers 
to  be  charged  for  the  cost  of 
modernization  work  have  been 
removed. 

This  section  also  has  been  revised  to 
allow  IHAs  to  modernize  Mutuil  Help 
units  which  are  paid  off  but  not 
conveyed. 

Changes  have  been  made  to  allow 
IHAs  to  do  work  necessary  to  meet  . 
statutory  or  regulatory  requirements  in 
TKni  units  which  are  paid  off.  so  long 
as  the  work  is  completed  prior  to 
conveyance 

Comprehensive  Improvement 
Assistance  Program  (CIAP) 

905.618    Procedures  for  obtaining 
approval  of  a  modernization  program. 
The  following  requirements  have  been 
removed  from  this  section:  (1)  that 
developments  proposed  for  work  must 
be  at  least  three  years  old  from  the  date 
of  EIOP:  (2)  that  the  submission  of  a 
fiscal  audit  is  an  eligibility  requirement: 
and  (3)  the  use  of  a  Declaration  of  Trust 
as  a  requirement  for  Mutual  Help  units. 

905.624    Resident  and  homebuyer 
participation.  This  section  consolidates 


homebuyer  consultation  requirements 
in  one  section  by  removing  special 
consultation  requirements  for  TKIII 
homebuyers  where  the  cost  of 
modernization  work  increased  the 
amortization  period  of  the  home. 

905.633    Special  requirements  for 
section  23  leased  housing  bond- 
financed  development  [Removed].  This 
section  has  been  removed  since  there  is 
no  longer  any  Section  23  housing 
management  by  IHAs. 

905.635    Initiation  of  modernization 
activities.  The  requirement  for  prior 
HUD  approval  of  force  account  work  has 
been  removed  from  this  section. 

Comprehensive  Grant  Program 

Revisions  have  been  made  to  make 
the  $75  million  set  aside  for 
emergencies  and  disasters  available  to 
CIAP  housing  authorities  as  well  as  CGP 
housing  authorities. 

Also,  changes  were  made  to  continue 
the  rolling  base  concept  of  the  Five-Year 
Action  Plan.  The  regulations  now  allow 
for  full  interchangability  of  work  items 
in  any  of  the  five  years. 

The  following  provisions  have  been 
removed  from  the  CGP  requirements: 

1.  The  annual  Statement  by  making 
the  level  of  detail  for  describing  work 
items  the  same  for  each  year  of  the  Five- 
Year  Plan; 

2.  The  concept  of  "major  changes"" 
has  been  eliminated  since  IHAs  would 
be  able  to  move  work  items  within  any 
of  the  five  years  of  the  plan;  however, 
amendments  to  the  Annual  Work 
Statement  would  be  required  where  any 
work  items  are  added  which  are  not  in 
the  Five-Year  Action  Plan; 

3.  The  optional  two-year  Annual 
Statement; 

4.  The  presumptive  estimate  by 
providing  only  a  final  formula  amount: 

5.  The  requirement  for  an  initial 
notice  and  specific  notification  of 
democratically  elected  presidents  of 
resident  organizations  but  public  notice 
is  required  prior  to  the  advance  meeting 
and  public  hearing; 

6.  The  specified  three  week  time 
frame  for  holding  the  advance  meeting 
before  the  public  hearing; 

7.  The  requirement  for  use  of  a 
Declaration  of  Trust  for  Mutual  help 
units; 

8.  The  E.xecutive  Summary  as  a 
separate  document;  and 

9.  The  requirement  for  prior  approval 
of  force  account  work. 

The  percentage  limitation  on 
management  improvements  from  10  to 
20  percent  has  bleen  increased  for  all 
IHAs.  IHAs  determined  by  the  ONAP  to 
be  "high  performing"  would  have  no 
percentage  limitation  on  management 
improvements. 


The  revisions  proposed  allow  IHAs  to 
hold  the  advance  meeting  for  residents 
and  the  public  hearing  earlier  in  the 
year  by  using  the  formula  amount  for 
the  current  year  as  the  planning  level  for 
the  coming  year. 

905.666    Eligible  costs.  The  charge  to 
TKIII  homebuyers  for  the  cost  of  health 
and  safety  work  items  has  been  removed 
from  this  section.  Also  removed  from 
this  section  is  the  requirement  for  IHAs 
to  keep  records  by  unit  of  the 
substantial  rehabilitation  of  TKIII  units, 
and  the  requirement  for  IHAs  to 
demonstrate  that  the  proposed 
substantial  rehabilitation  of  vacant  or 
non-homebuyer  occupied  TKIII  units 
will  bring  the  units  into  full  compliance 
with  the  homeownership  objectives  of 
subpart  G.  Additionally,  the  proposed 
rule  removes  the  language  requiring  that 
to  the  "maximum  extent  feasible"  IHAs 
should  use  their  management 
improvemerit  funds  to  train  resiuents. 

Subpart  J — Operating  Sut>sidy 

905 .715    Computation  of  utilities 
expense  level.  Revisions  have  been 
made  to  this  section  to  extend,  for  a 
period  not  to  exceed  an  additional  six 
(6)  years,  the  existing  arrangement 
under  which  an  IHA  may  share  equally 
with  HUD  any  cost  reductions  due  to 
the  differences  tietween  projected  and 
actual  utility  rates  in  the  first  year 
reductions  occur.  Similar  changes  were 
made  in  §  905/950  730.  discussed 
below. 

950. 720    Other  costs.  Revisions  were 
made  to  paragraph  (b)(2)  of  this  section 
The  revisions  include  removing  the 
need  for  a  waiver  tjefore  operating 
subsidy  may  be  paid  for  certain  units 
approved  for  nondwelling  use  to 
promote  economic  self-sufficienc>'  and 
anti-drug  activities. 

905. 730    Adjustments.  The  60  day 
deadline  in  this  section  for  requesting  a 
revision  of  an  IHA's  Allowable  Expense 
Level  in  950.730(f)(3))  has  been 
removed. 

905  740    Operating  reserves  The 
maximum  operating  reserve 
requirement  has  been  removed  from  this 
section.  IHAs  will  be  required  to 
maintain  sufficient  working  capital  for 
future  nonroutine  maintenance 
requirements,  insuraiice  premiums  and 
unanticipated  project  requirements 

905. 772    Operating  subsidy  eligibility 
for  projects  owned  by  IHAs  in  Alaska 
[Renumbered  950.7741.  In  the  proposed 
rule,  the  provisions  of  this  section  are  in 
§  950.774.  Additionally,  the  provisions 
of  subpart  N  have  been  incorporated 
into  subpart  J  to  address  Alan's  non 
PFS  status  and  the  need  for  them  to 
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comply  with  bu  iget  submission 
requirements. 

950. 772    Fini  mcial  management 
systems,  monitc  ring  and  reporting.  In 
the  existing  regulations,  these 
provisions  are  f<»und  in  §  905.950-of 
subpart  N.  In  th  )  proposed  rule,  these 
provisions  are  ia  §  950.772  and  apply  to 
all  programs. 
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Subpart  M — Disposition  or  Demolition 
of  Projects 
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and  subsections  that 
in  a  handbook 
provisions  that  merely 


provide  examples).  The  removed 
provisions  will  be  incorporated  in  the 
Indian  Housing  Management  Handbook. 

Specific  Changes 

905. 925    Relocation  of  displaced 
tenants  [Removed].  This  section  was 
removed  by  a  technical  amendment  and 
replaced  by  §950.117. 

950.925    Resident  organization 
opportunity  to  purchase  [New  section] . 
A  new  §950.925  which  implements  the 
new  statutory  requirements  on  this 
subject  contained  in  the  Federal 
Register  of  October  6.  1992  (57  FR 
46074),  has  been  added. 

905.933    l/seo/ Proceeds.  Paragraph 
(a)(2)  of  this  section  titled  "Proceeds  of 
a  Disposition"  was  revised  to  refiect  the 
statutory  requirement  for  apphcation  of 
a  proportional  ratio  in  scattered  site 
housing  when  satisfying  outstanding 
debt  obligations  of  a  project. 

950.937    Reports  ana  records 
[Removed].  This  section  was  removed 
and  the  subject  matter  of  this  section 
will  be  addressed  in  the  Handbook. 

Subpart  O— Resident  Participation  and 
Opportunities 

General  Changes 

The  proposed  rule  on  Resident 
Participation  and  Opportunities  in 
Indian  Housing.  24  CFR  905,  subpart  O. 
was  published  in  the  Federal  Register 
on  April  19,  1994  (59  FR  18666). 
Comments  were  due  May  19.  1994.  HUD 
anticipates  publishing  a  final  rule  on 
subpart  O  that  takes  into  consideration 
public  coroment  in  the  summer  of  1994. 
Because  the  proposed  rule  on  subpart  O 
was  recently  published,  this  proposed 
rule  does  not  republish  subpart  O. 

Subpart  P — Section  5(h) 
Homeownership  Program 

HUD  is  currently  preparing  the  final 
rule  on  section  5(h)  for  publication.  The 
interim  rule  was  published  September 
20,  1991  (56  FR  47866),  made  effective 
October  21, 1991,  and  is  codified  at  24 
CFR  part  906,  and  part  905,  subpart  P. 
The  final  rule  makes  the  following 
changes: 

1.  It  streamlines  the  rules  for  the 
.Section  5(h)  Program; 

2.  It  allows  more  flexibility  in  the 
regulatory  requirements  of  the  Section 
5(h)  Program;  and 

3.  It  requires  only  what  is  statutory 
according  to  the  United  States  Housing 
Act  of  J937  and  provides  additional 
technical  guidance  will  be  provided  in 
a  forthcoming  handbook. 

The  major  change  to  be  made  in  the 
final  rule  is  the  clarification  that  the 
section  5(h)  program  appfies  to  the 
Mutual  Help  and  Turnkey  HI  programs. 


No  comments  were  received  from  the 
Native  American  community  during  the 
comment  period  of  the  interim  rule,  or 
during  the  recent  consultation  with 
IHAs  and  Tribal  officials..  Accordingly, 
subpart  P  is  not  republished  in  this 
proposed  rule  for  further  comment. 

Subpart  R— Indian  Housing  Family 
Self-Sufficiency  (FSS)  Program 

HUD  proposes  to  make  very  few 
changes  to  the  regulation  implementing 
the  FSS  program  because  the  current 
regulation  reflects  the  statutory 
provisions  of  section  23  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437u). 
However,  the  following  minor  changes 
have  been  made  to  streamline  the 
policies  and  procedures  applicable  to 
the  FSS  program  under  HUD's  Indian 
housing  progrsun. 

905.3012    Program  Coordinating 
Committee  (PCC).  In  paragraph  (b)(1)  of 
this  section,  the  heading  "Required 
Membership"  has  been  removed  as  the 
statutory  provision  does  not  contain 
language  that  directs  IHAs  to  have  a. 
required  membership.  In  this  paragraph, 
the  word  "must"  in  the  phrase  "The 
PCC  must"  has  been  removed  and  the 
word  "may"  has  been  substituted.  The 
U.S.  Housing  Act  of  1937  does  not 
require  IHA  representatives  or  residents 
of  the  IHA  f  o  be  members  of  the  PCC. 

Parajgraph  (b](2)  states  that  "the  PCC 
should  .  .  .  ".  The  "should  has  been 
removed  and  word  "may"  substituted 
for  the  same  reasons  stated  above. 

IV.  Other  Matters 

Finding  of  No  Significant  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  «)f 
No  Significant  Impact  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  (7:30  a.m.  to  5:00 
p.m.  v.eekdays)  in  the  Office  of  the 
Rules  Docket  Clerk,  Room  10272,  451 
Seventh  Street,  S.W..  Washington,  D.C. 
20410. 

Regulatory  Flexibility  Act 

The  Secrctar\\  in  accordance  with  the 
Regulatory  FleJdbility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  would  make  a 
number  of  amendments  to  the  Indian 
Housing  Consolidated  regulations  to 
simplify  program  processes,  reduce  the 
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number  of  regulatory  requirements,  and 
to  provide  more  fiexibility  to  local 
Tribal  and  Indian  housing  authority 
officials  in  the  administration  of  the 
Indian  Housing  program. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  order. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1681  in  the 
Department's  Semiannual  Regulatory 
Agenda  published  on  April  25, 1994  (59 
FR  20424,  20468)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  proposed  rule  are  14.146, 14.147. 
14.850.  14.851. 14.852,  and  15.141. 

List  of  Subjects  in  24  CFR  Part  950 

Aged,  Grant  programs — housing  and 
community  development.  Grant 
programs — Indians,  Disability, 
Homeownership,  Indians,  Low  and 
moderate  income  housing,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  3535(d),  title  24  of  the  Code 
of  Federal  Regulations  would  be 
amended  by: 

1.  Redesignating  part  905  as  part  950; 

2.  Revising  the  table  of  contents  for 
the  newly  designated  part  950; 

3.  Revising  subparts  A — G,  I,  J,  K,  and 
M; 

4.  Reserving  subpart  Q;  and 


5.  Adding  a  new  subpart  R,  consisting 
of  §§950.3001  through  950.3030.  as 
follows: 

PART  950— INDIAN  HOUSING 
PROGRAMS 

Subpart  A— Ceneral 

Sec. 

950.101  Applicability  and  scope. 

950.102  Definitions. 

950.110    Assistance  from  Indian  Health 

Service  and  Bureau  of  Indian  Affairs. 
950.115    Applicability  of  civil  rights 

requirements. 
950. 117    Displacement,  relocation,  and 

acquisition. 
950.120    Compliance  with  other  Federal 

requirements. 

950.125  Establishment  of  IHAs  pursuant  to 
State  law. 

950. 126  Establishment  of  IHAs  by  Tribal 
ordinance. 

950.130    IHA  Commissioners  who  are 

tenants  or  homebuyers. 
950.135    Administrative  capability. 

Subpart  B— Procurement 

950.160  Procurement  standards. 

950.165  Methods  of  procurement. 

950. 1 70  Other  requirements  applicable  to 

development  contracts. 

950.172  Wage  rates. 

950.175  Indian  preference  requirements. 

950.190  Insurance. 

Subpart  C — Development 

950.200    Roles  and  responsibilities  of 

Federal  agencies. 
950.205  Allocation. 
950.210    Authority  for  proceeding  without 

HUD  approval. 
950.215    Production  methods. 
950.220    Total  development  cost. 
950.225     Application. 
950.230    Project  coordination. 
950.235    Site  selection  criteria. 
950.240    Types  of  interest  in  land. 
950.245    Appraisals. 
950.250    Site  approval. 
950.255     Design  criteria. 
950.260    IHA  development  program. 
950.265    Construction  and  inspections. 
950.270    Construction  completion  and 

settlement. 
950.275    Warranty  inspections  and 

enforcement. 
950.280    Correcting  deficiencies. 
950.285    Fiscal  closeout. 

Subpart  D— Operation 

950.301     Admission  policies. 

950.305    Federal  selection  preferences. 

950.310     (Reserved!. 

950.315    Initial  determination,  verification, 

and  reexamination  of  family  income  and 

composition. 
950.320    Determination  of  rents  and 

homebuyer  payments. 
950.325    Total  tenant  payment — Rental  and 

Turnkey  111  programs. 
950.335    Rent  and  homebuyer  fwjTnent 

collection  policy. 
950.340    Grievance  procedures  and  leases. 

950.345  Maintenance  and  improvements. 

950.346  Fire  safety. 


950.360    IHA  employment  practices. 

Subpart  E— Mutual  Help  Homeownership 
Opportunity  Program 

950.401    Scope  and  applicability. 

950.413    Special  provisions  for  development 

of  an  MH  project 
950.416    Selection  of  MH  homebuyers. 
950.419    MH  contribution. 
950.422    Commencement  of  occupancy. 

950.425  Inspections,  responsibility  for 
items  covered  by  warranty. 

950.426  Homebuyer  payments — pre-1976 
projects. 

950.427  Homebuyer  payments — post-1976 
projects. 

950.428  Maintenance,  utilities,  and  use  of 
home. 

950.431  Of)erating  reserve. 

950.432  Operating  budget  submission  and 
approval. 

950.434  Operating  subsidy. 

950.437  Homebuyer  reserves  and  accounts. 

950.440  Purchase  of  home. 

950.443  IHA  homeownership  financing. 

950.446  Termination  of  MHO  agreement. 

950.449  Succession. 

950.452  Miscellaneous. 

950.453  Counseling  of  homebuyers. 
950.455  Conversion  of  rental  projects. 
950.458  Conversion  of  Mutual  Help  projects 

to  Rental  Program. 

Subpart  F— Setf-Hetp  Development  in  the 
Mutual  Help  Homeownership  Program 

950.470  Purpose  and  applicability. 

950.475  Basic  requirements. 

950.480  Self-Help  agreement. 

950.485  Application. 

950.490  Development  program. 

950.495  Default  of  self-help  agreement. 

Subpart  G— Turnkey  III  Program 

950.501     Introduction. 

950.503    Conversion  of  Turnkey  HI 

developments. 
950.505    Eligibility  and  selection  of  Turnkey 

III  homebuyers. 
950.507    Homebuyer  Ownership 

Opportunity  Agreements  (HOOA). 
950.509    Responsibilities  of  homebuyer. 

950.511  Homebuyers'  association  (HBA). 

950.512  Homeowners' association  (HOA). 

950.513  Breakeven  amount  and  application 
of  monthly  piayments. 

950.515     Monthly  operating  expanse. 
950.517    Earned  Home  Paj-ments  Account 

(EHPA). 
950.519    Nonroutine  Maintenance  Reserve 

(NRMR). 
950.521    Op>erating  reserve. 
950.523     Operating  subsidy. 
950.525    Purchase  price  and  methods  of 

purchase. 
950.527     Payment  upon  resale  at  profit. 
950.529    Termination  of  Homebuyer 

Ownership  Opportunity  Agreement. 

Subpart  H — Lead-Based  Paint  Poisoning 
Prevention 

950.551     Purpose  and  applicabihty. 
950.553    Testing  and  abatement  applicable 

to  development. 
950.555    Testing  and  abatement  applicable 

to  modernization. 
950.560    Notification. 


Federal  Register  /  Vol.  59,  ^k>.  146  /  Monday.  August  1,  1994  /  Proposed  Rules 


950.565    Maiatc  mance  oMigation;  defective 

paint  sui£ac  >s. 
950.570    ftoce<|ures  fnvoivmg  EBLs. 
950.575    CompI  iance  with  Tribal.  State  and 

local  laws. 
950. 590    Morritv^ng  ami  eufbrrempn  f 

Subpart  t— ModAmiattoii  Progfam 

GeneraJ  Provisu  as 


Purpo  a  aitd  appltcabiltty. 
Altoca  lioo  of  funds  under  Section 


950.600 

950.601 

14. 

950.602  Specia  I  requirements  for  Turnkey 
10  and  Mutual  Kelp  devekkpcnents. 

950.603  Modeitiization  and  energy 
conservatiori  standards. 

Comprelieiisive  Improvenient  Assistance 
Program  (for  IHAs  That  Own  or  Operate 
Fewer  Hum  ZSmlodian  Haoslng  L'aits 

950.609    Pur 

95a615     Eligibly  cofite. 

950. 6 1 8     Procedures  Cor  obtaining  approval 

of  a  moderDtzatioo  program. 
950.624     Resident  and  bomebuyer 

participatioi . 
950.635    Iniliati  }n  of  modentization 

activities. 
950.639    Fund  i  squisitions. 
950.642    Contra  Uing  requirements. 
950.645    On-sitf  inspections. 
950.648     Budget  revisions. 
950.651     Proff^ts  reports. 
950.654     HUD  rtview  of  IHA  performaoc*. 
950.657     Piacal  ^ionout 

Comprehensive  Crant  PrograiB  (for  IHAs 
Thai  Own  or  Operate  250  or  More  Indian 
Hoosing  Units 

950.660    Purpofl  a. 

950.666  Eligibli  i  costs. 

950.667  Reserw  r  for  emergencies  and 
disasters. 

950.669    M]ocapoa  of  assistance. 
950.672     Comprthen.^ive  Plan  (iochidirtg 

Five- Year  A<tiao  Piatt). 
950.675    HLD  review  and  approval  of 

Comprehens  rv»  Plan  (ischxting  action 

plan). 
950.67S    Annual  Sobcnissioo  of  acriviries 

and  expendii  xires. 
950.681     Coodu^  of  modernization 

acttvities. 
950.684    IHA  Performance  and  Evatuadoo 

Report. 
950.607    HUD  review  of  IHA  perfacmance. 

tJ— Opeiattng 


Subsidy 

Purpos^  and  applir.abihty. 
of  amount  of 
I  Mddy  under  PFS. 

of  allowabie  enpense 


Determiastioiii 


ComputaAioB 


Compu  Mioa  of  utilities  expense 


Subpart 

950.701 
950.705 

operating  su 
9S0.710 

leveL 
950.715 

level. 
•50.720    Other 
05a72S    Projec 
S50.730    Adjiist^ienf: 
«5a735    Transi 

higb-cost  IHAs- 
95a740 
•50.745 

■pprowsL 
•50.750    Payment 

subsidy  und^r 


gosts. 

operating  income  leveL 
's. 
I  Ion  funding  for  excessive 


OpetBtng 

Operat  ng  budget  submissioo  and 


procedon*  for  opeiatiDg 
PFS. 


950.755    PayTntmts  of  operating  jubsi«hr 
cofiditioaed  ufKm  reexaminatioB  oc 

income  of  families  in  occupancy. 
950.760    Determining  actual  occupanry 

percental^ 
950.770    Comprehensive  Occupancy  Plan 

requirements. 
950.772    Financial  management  sj'Stems, 

monitoring  and  reporting. 
9.50.774     Operating  subsidy  eligibility  for 

projects  owned  by  ITlAs  in  Alask.!. 

Subpart  K — Energy  Audits,  Energy 
Conservation  Measures  and  tftllfty 
Allowances 

950.801     Purpose  and  applkabiiity. 

Energy  Audits  and  Energy  Conservation 
Measures 

950.805  Requirements  for  ene;;^  audits. 

950.810  Order  of  fimding. 

950.812  Funding. 

950.815  Energy  conservation  equipment    ' 

and  practices. 

950.822  Compliance  schedule 

950.825  .Energy  perfbnnance  I ontracLs. 

Individual  Metering  ef  Utilities 

950.840  Individually  metered  utilities. 

950.842  Beneftt/cost  analysis. 

950844  Funding. 

950.845  Order  of  conversion. 

950.846  Actions  affecting  residents. 

950.849  Waivers  for  similar  projects. 

950.850  Reevaluaf  ions  of  inasternietor 
systems. 

Resident  Utility  Allowances 

950.860     Applicability. 

950.865     Establishment  of  utility  ailowanres 

by  IHAs. 
950.867    Categories  for  estabFbhment  of 

allowances. 

950.869  Period  for  which  allowancf^s  are 
established. 

950.870  Standards  for  allowarxxs  for 
utilities. 

950.872    Surcfaarj^  for  excess  consumption 

of  IHA-fumished  utilities. 
950.874     Review  and  revision  of  allowances. 
950.876    Individual  relief. 

Subpart  L— Operation  of  Proiects  After 
Explrattoa  of  InMal  ACC  Term 

950.901  Purpose  and  applicability. 
950903    Contimiing  eligibility  for  operating 

subsidy:  ACC  extension. 
950.905    ACC  extension  in  absence  of 

current  operating  subsidy. 
950.907    HUD  approval  of  disposition  or 

demolition. 

Subpart  M—OtsposMofi  or  Demomon  ol 
Projects 

950.921  Purpose  artd  appltrabilify. 
950.923    General  requiremeirts  for  HUD 

approval  of  disp>osition  or  demolition. 
950.925    Resident  argntizatioo  opportunity 

to  purchase. 
950.927    Specific  criteria  far  HUD  approvaf 

of  disposition  requests^ 
950928    Specific  criteria  for  HUD  approval 

of  demolition  requests. 
950931    IHA  appiksdoo  far  HUD  approval 
950.933    Use  of  ptoceedA. 
950.935     Replacement  hoaefng  plan. 


Subpart  H    MfsceltanoottS 

950.950    Operating  subsidy  eligibility  (or 
projects  owned  by  IHAs  in  Alaska. 

Subpart  O— Resident  Managenent  and 

Participation 

950.960  f^J^pose. 

950.961  Applifablity  and  scope. 

950.962  Dermitioos. 

950.963  HUD'S  role  in  activities  under  this 
subpart. 

950.964  Resident  participation 
requirements. 

950.965  Resident  managmenf  requirements. 

950.966  Continued  IHA  resporjsibility  lo 
HUD. 

950.nf,7    M;>3agement  specialist. 
950.969    ModemizatioD  assistance. 
9.50.970    Operating  subsidy,  preparatKRi  of 

operating  budg^,  operating  reserves  and 

retention  of  excess  revenues. 

950.971  Waiver  of  HUD  requirements. 

950.972  Audit  and  administrative 
requirements. 

950.973  Technical  assistance. 

Subpart  P— Section  5<h)  HwneownersMp 
Program 

9501001     Purpose. 

9.50.1002    Applicability. 

9501003    General  authority  for  sale. 

950.1004  Fundamental  criteria  for  HUD 
approval. 

950.1005  Resident  consultation  and 
involvement. 

950.100«    Property  that  may  be  sold. 

950.1007  Methods  of  sale  and  ovmership, 

950. 1008  i^I^chase  eligibility  and  selertion. 

950.1009  Counseling,  training,  and 
technical  assistance. 

950.1010  Non  purchasing  residents 

950.1011  MaintenaAce  reserve. 

950. 101 2  fhircbase  prices  and  fmaiKdng. 

950.1013  Protection  against  fraud  and 
abuse. 

950.1014  Limttaflon  of  resale  profit. 

950.1015  Use  of  sale  proceeds. 

950.1016  Replacement  housing. 

950. 101 7  Records,  reports,  and  audits. 

950.1018  Submission  and  review  of 
bomeownership  plan. 

9.50.1019    HUD  approval  and  IHA-HUD 
Implemeating  agreement 

950. 1 020  Content  of  homeownersblp  pfan. 

950. 1 02 1  Supporting  doonnentaikm. 

Subpart  0—{neaer>M<il 

Subpart  R— family  Sett  Sufficiency 

950.3001  Ptirpose.  scope  and  appticability. 

950.3002  Program  objecttvea. 

950.3003  Definiiions. 

950.3004  Basic  lequirements  of  the  FSS 
program. 

9503011    Action  Plan. 
950  301 Z    Program  Cootdinating  Committee 
(PCa. 

950.3013  FSS  fomify  setectloD  procedures. 

950.3014  On-site  facilities. 

950.3020  Program  implementation. 

950.3021  Administrative  few. 
9S0. 302  Z  Cootxact  of  pattctpattOD. 
95a3024  Total  tenant  payacnt  and 

increases  in  family  income. 
950.3025     FSS  account 
950.3030    Reporting. 
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Authority:  25  U.S.C.  450e(b);  42  U.S.C. 
1437aa-1437ee  and  3535(d). 

Subpart  A— General 

§  950.1 01    Applicability  and  scope. 

(a)  General.  (1)  Under  title  II  of  the 
United  States  Housing  Act  of  1937,  as 
added  by  the  Indian  Housing  Act  of 
198«  (42  U.S.C.  1437aa,  et  seq.),  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  provides  financial 
and  technical  assistance  to  Indian 
Housing  Authorities  (IHAs),  for  the 
development  and  operation  of  low 
income  housing  projects  in  Indian  areas. 
This  part  is  applicable  to  such  projects 
developed  or  operated  by  an  IHA  in  an 
Indian  area,  as  defined  in  §  950.102. 

(2)  If  assistance  under  this  part  is  not 
available  to  a  low  income  family 
because  the  family  desires  housing  in  an 
area  within  which  no  IHA  is  authorized 
to  provide  housing,  or  if  for  any  other 
reason  a  family  desires  housing 
assistance  other  than  under  this  part,  a 
family  may  seek  housing  assistance 
under  other  HUD  programs:  (See  24  CFR 
part  203,  chapter  VIII  of  this  title,  as 
well  as  the  remainder  of  chapter  IX  of 
this  title.) 

(b)  Other  HUD  regulations  and 
requirements.  The  provisions  of  this 
part  are  a  complete  statement  of  HUD 
regulations  affecting  the  development 
and  operation  of  low  income  housing  by 
IHAs  except  as  supplemented  by  parts 
in  other  chapters  of  this  title,  which  are 
referenced  in  this  part. 

§950.102    Definitions. 

ACC  expiration  date.  The  last  day  of 
the  term  during  which  a  particular 
Indian  housing  project  is  subject  to  all 
or  any  of  the  provisions  of  the  ACC. 

Act.  The  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437-1440). 

Action  plan.  A  plan  of  the  actions  to 
be  funded  by  an  IllA  over  a  period  of 
five  years  (including  an  IHA's  proposed 
allocation  of  its  modernization  funds  to 
a  re.serve  established  under 
§  950.666(a)(3))  to  make  the  necessary 
physical  and  management 
improvements  identified  in  the  IHA's 
comprehensive  plan  under  subpart  I  of 
this  part.  The  plan  shall  be  based  upon 
HUD's  and  the  IHA's  best  estimates  of 
the  funding  reasonably  expected  to 
become  available  over  the  next  five-year 
period.  The  action  plan  is  updated 
annually  to  reflect  a  rolling  five-year 
base. 

Adjusted  income.  Annual  income  less 
the  following  allowances,  determined  in 
accordance  with  HUD  instructions: 

(1)  $480  for  each  dependent; 

(2)  $400  for  any  elderly  family; 

(3)  For  any  family  that  is  not  an 
elderly  family  but  has  a  handicapped  or 


disabled  member  other  than  the  head  of 
household  or  spouse,  handicapped 
assistance  expenses  in  excess  of  three 
percent  of  annual  income,  but  this 
allowance  may  not  exceed  the 
employment  income  received  by  family 
members  who  are  18  years  of  age  or 
older  as  a  result  of  the  assistance  to  the 
handicapped  or  disabled  person; 

(4)  For  any  elderly  family — 
(i)  That  has  no  handicapped 

assistance  expenses  (as  defined  in  this 
section),  an  allowance  for  medical 
expenses  (as  defined  in  this  section) 
equal  to  the  amoimt  by  which  the 
medical  expenses  exceed  three  percent 
of  annual  income; 

(ii)  That  has  handicapped  assistance 
expenses  greater  than  or  equal  to  three 
percent  of  aimual  income,  an  allowance 
for  handicapped  assistance  expenses 
computed  in  accordance  with  paragraph 
(3)  of  this  definition,  plus  an  allowance 
for  medical  expenses  that  is  equal  to  the 
family's  medical  expenses; 

(iii)  That  has  handicapped  assistance 
expenses  that  are  less  than  three  percent 
of  annual  income,  an  allowance  for 
combined  handicapped  assistance 
expenses  and  medical  expenses  that  is 
equal  to  the  amount  by  which  the  sum 
of  these  expenses  exceeds  three  percent 
of  annual  income;  and 

(5)  Child  care  expenses,  as  defined  in 
this  section;  and 

(6)  Excessive  travel  expenses,  not  to 
exceed  $25  per  family  per-week,  for 
employment-  or  education-related 
travel. 

Administration  charge.  In  Mutual 
Help  projects,  the  amount  budgeted  per- 
unit  per-month  for  operating  expense, 
exclusive  of  the  cost  of  HUD-approved 
expenditures  for  which  operating 
subsidy  is  being  provided  in  accordance 
with  §  950.434  (see  §  950.427(c)). 

Administrative  capability  assessment 
(ACA).  An  annual  evaluation  of  the 
IHA's  administrative  capability  to 
administer  programs  in  compliance 
with  the  Act  and  all  applicable  HUD 
regulations,  contracts,  HIID  handbooks, 
and  other  applicable  requirements  (see 
§950.135). 

Allowable  expense  level.  In  rental 
projects,  the  per-unit  per-month  dollar 
amount  of  expenses  (excluding  utilities, 
and  expenses  allowed  under  §  950.720) 
computed  in  accordance  with  §  950.710, 
which  is  used  to  compute  the  amount  of 
operating  subsidy. 

Allowable  utilities  consumption  level 
(AUCL).  In  rental  projects,  the  amount 
of  utilities  expected  to  be  consumed 
per-unit  per-month  by  the  IHA  during 
the  requested  budget  year,  which  is 
equal  to  the  average  amount  consimied 
per-unit  per-month  during  the  rolling 
base  period.  After  the  end  of  the 


requested  budget  year,  the  AUCL  of  the 
utility  (ies)  used  for  space  heating  will 
be  adjusted  by  a  change  factor,  which  is 
defined  in  this  section. 

Annual  contributions  contract  (ACC). 
A  contract  under  the  Act  between  HUD 
and  the  IHA  containing  the  terms  and 
conditions  under  which  HUD  assists  the 
IHA  in  providing  decent,  safe,  and 
sanitary  housing  for  low  income 
families.  The  ACC  must  be  in  a  form 
prescribed  by  HUD  vmder  which  HUD 
agrees  to  provide  assistance  in  the 
development,  modernization  and/or 
operation  of  a  low  income  housing 
project  under  the  Act,  and  the  IHA 
agrees  to  develop,  modernize  and 
operate  the  project  in  complia.ice  with 
all  provisions  of  the  ACC  and  the  Act. 
and  all  HUD  regulations  and 
implementing  requirements  and 
procedures. 

Annual  income.  Annual  income  is  the 
anticipated  total  income  from  all 
sources  received  by  the  family  head  and 
spouse  (even  if  temporarily  absent)  and 
by  each  additional  member  of  the 
family,  including  all  net  income  derived 
from  assets,  for  the  12-month  period 
following  the  effective  date  of  the  initial 
determination  or  reexamination  of 
income,  exclusive  of  certeiin  types  of 
income  as  provided  in  paragraph  (2)  of 
this  definition. 

(1)  Annual  income  includes,  but  is 
not  limited  to: 

(i)  The  full  amount,  before  any  payroll 
deductions,  of  wages  and  salaries, 
overtime  pay,  commissions,  fees,  tips 
and  bonuses,  and  other  compensation 
for  personal  services; 

(ii)  The  net  income  from  operation  of 
a  business  or  profession.  Expenditures 
for  business  expansion  or  amortization 
of  capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  net 
income.  An  allowance  for  depreciation 
of  assets  used  in  a  business  or 
profession  may  be  deducted,  based  on 
straight  line  dep.'-eciation.  as  provided 
in  Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  profession 
will  be  included  in  income,  except  to 
the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  in  the  operation  by  the  family; 

(iii)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or 
personal  property.  Expenditures  for 
amortization  of  capital  indebtedness 
shall  not  be  used  as  deductions  in 
determining  net  income.  An  allowance 
for  depreciation  is  permitted  only  as 
authorized  in  paragraph  (l)(ii)  of  this 
definition.  Any  withdrawal  of  cash  or 
assets  fit>m  an  investment  will  be 
included  in  income,  except  to  the  extent 
the  withdrawal  is  reimbursement  of 
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cash  or  assets  invested  by  the  femily. 
Where  the  fanAVy  has  net  family  assets 
in  excess  of  $5 ,6oO.  annua)  income  shall 
include  the  greater  of  the  actiiat  income 
derived  from  ail  net  bmily  assets  or  a 
percentage  of  me  vahie  of  such  assets 
based  on  the  carrent  passbook  savings 
rate  as  determned  by  HUD; 

(i v)  The  full  amount  of  periodic 
payments  received  from  social  security, 
annuities,  insu  ranee  policies,  retirement 
funds,  poision  s,  disability  or  death 
benefits  and  ol  ler  similar  types  of 
periodic  recei?  ts,  including  a  lump-sum 
payment  for  th  s  delayed  start  of  a 
periodic  payro  ml; 

(v)  Pa  .-oenb  in  beu  of  earnings,  such 
as  unen.plc.ym  rat  and  disability 
compensation,  worker's  conapensatiwi 
and  severance  wy  (but  see  paragraph  (2) 
(iii)  of  this  de£  niticm); 

(vi)  Welfare  issistance.  If  the  welfare 
assista.<3ce  payi  oenl  includes  an  amount 
specifitailv  dettignated  for  shelter  and 
utibties  that  is  subject  to  adjustment  by 
the  %velfare  ass  stance  agency  in 
accordance  wii  h  the  actual  cost  of 
shelter  and  uti  ities,  the  amount  of 
v.elfare  assista  :ce  income  to  he, 
included  as  in*  ome  <;han  cnnsT<;t  of: 

(A)  The  amo  uil  of  the  allowance  or 
grant  exchisiv<  of  the  amount 
speciScaUy  de  lignated  kx  shelter  or 
utilities,  plus 

(BJ  The  max  (hum  amount  that  the 
welfare  assista  ice  agency  could,  in  £act, 
allow  the  fami  y  for  siielter  and  utilities. 
If  the  fa:raly's   irelfiare  assistance  is 
ratabi}'  reduce)   from  the  standard  of 
ncfd  by  appiyi  [?g  a  percent.age,  the 
amount  calci.'li  ted  under  paragraph 
(lHv;)fB}  of  Lhi !  definition  shall  he  the 
amour>t  rfi^ulti  ig  fetsm  orje  cppJit-sHon 
of  the  pe.'ccnta ;«; 

(vii)  Fvriodi-.  and  s^efenniwable 
alJowanc^s,  su  J>  as  aHmcny  and  f  hild 
sup5x>rt  ■pzjmf  iits,  and  regular 
contributions  t  r  gifts  ref«ived  fcnm 
peisons  not  r-^'  idjng  in  :he  dvi<^JMng; 
and 

Ivjij)  All  ng  :lar  pay,  spet  ii*.'  pay  and 
Sillowances  cf :  3ien)h«r  of  th«?  >*,nncd 
Force?  (bt.^  srr  pgrj^graph  (i^H^'Oof  this 
f.t»ction). 

(2)  Ammal  i;  corae  does  not  mthjde 
the  following; 

|i)  lnccm*»  fr  im  employ nifcnt  c>r 
children  {incli  iir.g  foster  dijidn;n) 
under  the  age  I  f  18  years; 

(ii)  Payment:  received  for  the  ijaik  of 
fostPr  children 

(iii)  Lump-si  m  additions  to  faniiiy 
assets,  such  as  inheritances.  in.su>-ance 
payments  (Lnci  jdi:ng  payn>enls  urtder 
health  and  ace  dent  insurance  and 
worker's  comp  msation),  capital  gains 
and  settlement  for  personal  or  prop<>rty 
lasses  (but  see  ?(iragraph  (iMv)  of  this 
dennition); 


(iv)  Amounts  received  by  the  family 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member; 

(v)  Income  of  a  live-in  aide; 

(vi)  A.mocnts  of  eduratiooal 
scholarships  paid  directly  to  the  student 
or  to  the  educational  irtstitution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation  and 
miscellaneous  personal  expenses  of  the 
student  Any  amount  of  such 
scholarship  or  payment  to  a  veteran  that 
is  made  available  for  subsistence  is  to  be 
included  in  income; 

(vii)  The  special  pay  to  a  ffifnily 
mejnber  serving  in  the  A^mied  Forces 
who  Ls  exposed  to  hostile  6re; 

(viii)  (A)  Arao-ints  received  under 
training  programs  funded  by  HUD; 

(B)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  for  Achieving  Self-Supoort 
(PASS);  or 

(C)  Ajnounts  received  by  a  participant 
in  oiher  public'y  assisted  programs 
which  are  speciiical'y  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(ix)  Temporary.  ncmrecLirring  or 
sporadic  income  (including  jfifts); 

(x)  For  all  initial  detenniiution.s  and 
reexaminations  of  ineosre  carrind  ciit  on 
or  aher  April  23, 19S3.  reparation 
payments  paid  by  a  foreign  government 
pursu.TJit  to  claims  filed  under  the  lav»s 
of  that  government  by  pen;ons  who  wenj 
persecuted  during  tie  Na?3  era;  cr 

txi)  Arooue'E  specificalJy  excluded  by 
any  other  FedsraJ  starjte  from 
coiDsidenuian  as  income  fnr  purposes  cf 
dettrmiir 'jg  el:gibi!ity  or  t>€TwEts  jnder 
a  catf/gory  of  assistance  prngcams  that 
inc!ndes  assistanre  under  the  United  . 
States  Housing  Act  of  1937.  \  notice  is 
piiblisiied  from  time  to  time  in  the^ 
Federal  Ke^^ister  and  djftnhuled  to 
IH  As  identifying  !hc  benefits  that 
qsialify  for  this  exclusion.  Updates  vwiJl 
be  published  and  distributed  wbt»n 
necessary. 

(.?)  If  it  is  not  feasible  to  anticipate  a 
level  of  income  over  a  12-month  period, 
the  income  anticipated  for  a  shorjir 
peiiod  may  be  annualized  subject  to  a 
redetermination  at  the  end  of  the  shorter 
period. 

(-1)  Any  family  receiving  the 
reparation  payments  referred  to  in 
(laragraph  (2)(x)  of  this  definition  of 
Annual  Income  that  has  been  requested 


to  repay  assistance  under  this  pert  as  a 
result  of  receipt  of  such  payments  shall 
not  be  required  to  make  further 
repayments  on  or  after  April  2,3, 1993. 

Applicable  surface.  Alt  intact  and 
nonintact  interior  and  exterior  painted 
surfaces  of  a  residential  structure. 

Assisted  dwelling  unit.  A  dwelling 
unit  assisted  under  the  programs 
covered  by  this  part  950. 

Base  year.  The  IKA's  fiscal  year 
immediately  preceding  its  first  fiscal 
year  under  PFS. 

Base-year  expense' level.  The  e.xpense 
level  (excluding  utilities,  audits,  aiid 
certain  other  items)  for  the  year, 
"computed  as  provided  in  §^S0.710|a) 

Bennfit/cost  analysis.  For  pui  poses  of 
subpart  K  of  this  part,  a  direct 
comparison  of  the  present  worth  of  any 
savings  generated  by  a  given  system 
during  the  expected  useful  life  of  the 
system  or  the  estimated  remaining  life 
of  the  project,  whichever  is  the  shortest 
numbei  of  years,  to  the  cost  of  the 


BIA.  The  Bureau  of  Indian  Aflairs  m 
the  Department  of  the  Interior. 

Change  factor.  The  ratio  of  the 
affected  Iff  A  fiscal  year  heating  degree 
days  (HDD)  divided  by  the  average 
annual  HDD  of  the  roUing  b.ise  period. 
(Affected  year  HDD  divided  by  roFli.ig 
base  period  average  HDD). 

-C^eckmetcr.  A  device  for  measuring 
utility  consumption  of  each  individual 
dwelling  lyiit  where  the  utility  servici'    ' 
is  supplied  through  a  mastermeter 
system.  The  IHA  pays  the  utility 
suppiinr  on  the  basis  of  the  mastemietvrr 
readings  and  uses  the  rJieck  meters  to 
deteimjnc  whether  and  to  whiki  extent 
utility  tijns>:n^ption  ofeJHihdweliing 
unit  is  in  e\r.ess  of  the  allowancp  for 
IH^'\-fu.'-iii^'i«i  uti)i'.je3,  established  in 
accordamx  "A'iJj  subpart  K  cf  5h's  p.^.rt 

Chcwahte  s'lrfact".  Ail  chewahle 
prof  rudinp,  paiuied  suria«,es  up  to  Tr.  p 
feet  frosr.  tbi'  lloor  or  ground,  which  sre 
readily  aci.HS.'^ible  to  childrca  ujidor 
seven  ye^rs  of  age:.e.g.,  protrijdiug 
corners,  win'Juw?!!^  and  frames,  i.'r  r»rs 
and  fraaifis.  and  other  protruding 
woodwork. 

Chief  cxf-rutive  officsr  (CEOl  Thi- 
CEO  of  a  unit  -.if  general  local 
govermnent  Mt^aas  the  elected  offjrial  or 
the  legai.'y  desigrated  official  who  has 
the  primary  rft?ponsibility  for  the 
conduct  of  that  entity's  govenunantdi 
affairs.  Examples  of  the  CEO  of  a  ur.it 
of  generoJ  local  government  are:  the 
elected  mavor  of  a  municipality;  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  county  ccmmissiun 
or  board  in  a  couuty  that  has  no  clecled 
county  executive;  as  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  a  unit  of  general  local 
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goverrunent  (e.g..  Tribal  administrator). 
The  CEO  for  an  Indian  Tribe  is  the 
Tribal  governing  official. 

Child  care  expenses.  Amounts 
anticipated  to  be  paid  by  the  family  for 
the  care  of  children  under  13  years  of 
age  during  the  period  for  which  annual 
mcome  is  computed,  but  only  where 
such  care  is  necessary  to  enable  a  family 
member  to  be  gainfully  employed  or  to 
further  his  or  her  education  only  to  the 
extent  such  amounts  are  not 
reimbiirsed.  The  amount  deducted  shall 
reflect  reasonable  charges  for  child  care, 
and,  in  the  case  of  child  care  necessary 
to  permit  employment,  the  amount , 
deducted  shall  not  exceed  the  amount  of 
income  received  from  such 
employment. 

Common  property.  The  non-dwelling 
structures  and  equipment,  common 
areas,  community  facilities,  and  in  some 
cases  certain  component  parts  of 
dwelling  structures,  which  are 
contained  in  the  development.  It  also 
may  include  common  property  as 
defined  in  a  cooperative  form  of 
ownership,  as  deterrnined  by  the  IHA. 

Comprehensive  grant  number.  A  grant 
number  that  is  unique  to  each  work 
statement  (under  subpart  I  of  this  part) 
covering  the  improvements  to  one  or 
more  existing  Indian  housing  projects. 

Comprehensive  Plan.  A  plan  prepared 
by  an  IHA,  and  approved  by  HUD, 
under  the  Comprehensive  Grant  ' 
Program  setting  forth  all  of  the  physical 
and  management  improvement  needs  of 
the  IHA  and  its  Indian  housing 
developments,  indicating  the  relative 
urgency  of  needs,  and  which  includes 
the  IHA's  action  plan,  cost  estimates, 
and  required  local  government  and  IHA 
certifications.  The  Comprehensive  Plan 
may  be  revised,  as  necessary,  but  must 
be  revised  at  least  every  sixth  year.  (See 
subpart  I  of  this  part.) 

Construction  contract.  The  contract 
for  construction  in  the  case  of  the 
conventional  method,  or  the  contract  of 
sale  in  the  case  of  the  Turnkey  metliod. 

Cooperation  agreement.  An  agreement 
between  an  IHA  and  a  local  governing 
(<axing)  body  that  assures  exemption 
from  real  and  personal  property  taxes 
ajid  provides  for  payments  in  lieu  of 
taxes  by  the  IHA;  and  that  provides  for 
cooperation  with  respect  to  the 
development  and  operation  of  low 
income  housing  owned  by  the  IHA. 

Cost  effective.  As  used  in  subpart  K  of 
this  part,  an  energy  consenration 
measure  with  a  pay-back  period  of 
fifteen  years  or  shorter  shall  be 
considered  cost  effective. 

Cu.Tent  budget  year.  The  IHA  fiscal 
year  in  which  the  IHA  is  operating. 

Defective  lead-based  paint  surface 
Paint  on  applicable  surfaces  having  a 


lead  content  of  greater  than  or  equal  to 
1  mg/cm2,  that  is  cracking,  scaling, 
chipping,  peeling  or  loose. 

Defective  paint  surface.  Paint  on 
applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling  or  loose. 

Demolition.  The  razing  in  whole,  or  in 
part,  of  one  or  more  permanent 
buildings  of  an  Indian  housing  project. 

Dependent.  A  member  of  the  family 
household  (excluding  foster  children) 
other  than  the  family  head  or  spouse, 
who  is  imder  18  years  of  age  or  is  a 
disabled  person  or  handicapj>ed  person, 
or  is  a  full-time  student. 

Deprogramming.  Removal  from  the 
IHA's  inventory  under  the  ACC, 
pursuant  to  the  IHA's  formal  request 
and  HUD's  approval,  of  a  dwelling  unit 
no  longer  used  for  dwelling  purposes  or 
a  nondwelling  structure  or  a  unit  used 
for  nondwelling  purposes  that  the  IHA 
has  determined  will  no  longer  be  used 
for  IHA  purposes. 

Development.  Any  or  all  undertakings 
necessary  for  planning,  land  acquisition, 
dem.olition,  construction,  or  equipm.ent, 
in  connection  with  a  low  income 
housing  project. 

Disabled  person.  A  person  who  is 
under  a  disability  as  defined  in  section 
223  of  the  Social  Security  Act  (42  U.S.C. 
423).  or  who  has  a  developmental 
disability  asdefined  in  section  102(7)  of 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U:S.C.  6001(71). 

Displaced  person.  A  person  displaced 
by  governmental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  cr  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  formally 
recognized  under  Federal  disaster  relief 
laws, 

-   Dispositfion,  The  conveyance  or  other 
transfer  by  theIK.\,  by  sale  or  other 
L'arisaction.  of  any  interest  in  the  real 
estate  of  an  Indian  housing  project, 
excluding  transfers  of  property 
described  in  §  950.92 l(b)(l)(i)  through 
(vii). 

Earned  home  payments  account 
(EHPAj.  In  the  Turnkey  III  program 
(subpart  G  of  this  part),  this  account  is 
established  and  maintained  pursuant  to  ' 
§  950.517  by  the  IHA  based  on  a  portion 
of  the  homebuyer's  required  monthly 
payment.  The  EHPA  should  equal  the 
IHA's  estimate  of  the  monthly  cost  for 
routine  maintenance  of  the  home. 

Elderly  family.  A  family  whose  head 
or  spouse  (or  sole  member)  is  an  elderly, 
disabled,  or  handicapped  person,  as 
defined  in  this  section.  It  may  include 
two  or  more  elderly,  disabled  or 
handicapped  persons  living  together,  or 
one  or  more  of  these  persons  living  with 
one  or  more  live-in  aides,  as  defined  in 
this  section. 


Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Elevated  blood  lead  level  or  EBL 
Excessive  absorption  of  lead,  that  is.  a 
confirmed  concentration  of  lead  in 
whole  blood  of  25  ug/dl  (micrograms  of 
lead  per  deciliter  of  whole  bloodj  or 
greater. 

Emergency  Modernization  (CI API.  A 
type  of  modernization  program  for  a 
development  that  is  limited  to  physical 
work  items  of  an  emergency  nature, 
posing  an  immediate  threat  to  the  health 
or  safety  of  residents  or  related  to  fire 
safety,  which  must  be  corrected  within 
one  year  of  CLAP  fimding  approval. 

Emergency  work.  Physical  worj.  items 
of  an  emergency  nature,  posing  .in 
immediate  threat  to  the  health  or  safety 
of  residents,  which  must  be.completed 
within  one  year  of  funding  Under  the 
Comprehensive  Grant  program, 
management  improvements  are  not 
eligible  as  emergency  work  and. 
therefore,  must  be  covered  by  the 
Comprehensive  Plan  (including  tiie 
action  plan),  before  the  IHA  may  ca'-ry 
them  out.  See  subpart  I  of  this  part. 

Energy  audit.  A  process  carried  out  in 
accordance  with  subpart  K  of  this  part, 
which  identifies  and  specifies  the 
energy  and  cost  savings  that  are 
estimated  to  result  from  installing  or 
accomplishing  an  energy  conservation 
measure. 

Energy  conservation  measu.''es 
(ECMsj.  Physical  improvements  or 
modifications  that,  if  undertaken  for  a 
building  or  facility,  or  its  equipment,  are 
likely  to  reduce  the  cost  of  energy  in  an 
amount  sufficient  to  recover  the 
installation  costs  in  a  period  no  longer 
than  the  useful  life  of  the  measure.  (See 
subpart  K  of  t^s  part.) 

Family.  Family  includes  but  is  not 
limited  to: 

(1)  An  elderly  fam.ily  or  single  person 
as  defined  in  this  part; 

(2)  The  remaining  member  of  a  tenant 
family;  and 

(3)  A  displaced  person. 

Family  project.  Any  project  assisted 
under  section  9  of  the  Act  (42  U.S.C. 
1437g)  that  is  not  an  elderly  project.  For 
this  purpose,  an  elderly  project  is  one 
that  was  designated  for  occupancy  by 
the  elderly  at  its  inception  (and  has 
retained  that  character)  or,  although  not 
so  designated,  for  which  the  IHA  gives 
preference  in  tenant  selection  (with 
HUD  approval)  for  all  units  in  the 
project  to  elderly  families.  A  building 
within  a  mixed-use  project  that  meets 
these  qualifications  shall,  for  purposes 
of  this  definition,  be  excluded  from  any 
family  project,  as  shall  zero  bedroom 
units. 

Federally  recognized  tribe.  Any 
Indian  tribe,  band,  nation  or  other 
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organized  grou  i  or  community, 
including  any  I  laska  Native  village  or 
regional  corpor  ition  or  village  as 
defined  in  or  es  tablished  pursuant  to  the 
Alaska  Native  C  laims  Settlement  Act, 
which  is  recogr  ized  as  eligible  for  the 
special  progran  s  and  services  provided 
by  the  United  S  iates  to  Indians  because 
of  their  status  a  .  Indians. 

¥¥Y.  Federal  Fiscal  Year  (starting 
with  October  1,  and  ending  with 
September  30.  <  nd  designated  by  the 
calendar  year  ix  which  it  ends). 

Force  accoun  '.  labor.  Labor  directly 
employed  by  th  s  IHA  on  either  a 
permanent  or  a  temporary  basis. 

Formula.  The  formula  prescribed  by 
HUD  to  he  used  in  the  Performance 
Funding  Systen  i  to  estimate  the  cost  of 
operating  an  av  srage  unit  in  an  IHA's    - 
inventory.  (See  subpart  J  of  this  part.) 

Formula  expi  nse  level.  The  per-unit 
per-month  dolh  r  amount  of  expenses 
(excluding  utili  ies  and  audits) 
computed  unde  r  the  formula,  in 
accordance  witl  §950.710. 

Full-time  stut  ent.  A  person  who  is 
carrying  a  subje  :t  load  that  is 
considered  full-  ;ime  for  day  students 
under  the  stand  irds  and  practices  of  the 
educational  ins  itution  attended.  An 
educational  ins  itution  includes  a 
vocational  scho  )1  with  a  diploma  or 
certificate  progi  im.  as  well  as  an 
institution  offer  ng  a  college  degree. 

Handicappec  assistance  expenses. 
Reasonable  exp  inses  that  are 
anticipated,  duj  ing  the  period  for  which 
annual  income  s  computed,  for 
attendant  care  a  nd  auxiliary  apparatus 
for  a  handicapp  ;d  or  disabled  family 
member  and  th<  t  are  necessary  to  enable 
a  family  mernb*  r  (including  the 
handicapped  or  disabled  nj^mber)  to  be 
employed,  prov  ded  that  the  expenses 
are  neither  paic  to  a  member  of  the 
family  nor  reim  )ursedby  an  outside 
source. 

Handicnppec  person.  A  person 
having  a  physic  d  or  mental  imp<iirment 
that; 

(1)  Is  expRcte  I  to  be  of  long-continued 
and  indefinite  c  uration; 

(2)  Substantic  lly  impedes  his  or  her 
ability  to  live  ir  Jependently;  and 

(3)  Is  of  such  I  nature  that  such  ability 
could  be  impro'  ed  by  more  suitable 
housing  conditj  jns. 

Hard  costs.  T  je  physical 
improvement  c*  sts  in  development    ■ 
accounts  1450  t  irough  1475  of  the  Low- 
Rent  Housing  A  ^counting  Handbook, 
7510.1,  as  revised,  which  include: 
Account  1450  Site  Improvements; 
Account  1460  [  weHing  Structures; 
Account  1465.1  Dwelling  Equipment — 
Nonexpendable ,  Account  1470 
Nondwelling  St  Tictures;  and  Account 
1475  Nondwell  ng  Equipment. 


Heating  degree  days  (HDD).  The 
annual  arithmetic  sum  of  the  positive 
differences  (those  imder  65  degrees)  of 
the  average  of  the  lowest  and  highest 
daily  outside  temperature  in  degrees 
Fahrenheit,  subtracted  from  65  degrees 
Fahrenheit. 

High-risk.  See  24  CFR  85.12  and 
§950.135. 

Home.  A  dwelling  unit  covered  by  a 
homebuyer  agreement. 

Homebuyer.  The  member  or  members 
of  a  low  income  family  who  have 
executed  a  homebuyer  agreement,  with 
the  IHA  and  who  have  not  yet  achieved 
homeownership. 

Homebuyer  agreement.  .\  .Mutual 
Help  and  Occupancy  Agreeinent  or  a 
Turnkey  III  Homebuyer's  Ownership 
Opportunity  Agreement. 

Homebuyer  Association.  In  the 
Turnkey  III  program  this  means  an 
incorporated  organization  (as  defined  in 
§950.511)  composed  of  all  of  the 
families  who  are  entitled  lo Hrrupancy 
pursuant  to  a  Homebuyer  Ownership 
Opportunity  Agreement  or  who  are 
homeowners. 

Homeowner.  A  former  hompbwyer 
who  has  achieved  ownership  of  his  or 
her  home  and  acquired  title  to  the  " 
home. 

HUD.  The  Department  of  Housing  and 
Urban  Development,  including  the  Field 
Offices  that  have  been  delegated 
authority  under  the  Act  to  perform 
functions  pertaining  to  this  part  for  the 
area  in  which  the  IHA  is_located. 

//{  D  Field  Office.  The  HI  ID  Offices  in 
Chicago.  Oklahoma  City,  Denver. 
Phoenix,  Seattle,  and  Anchorage,  which 
have  been  delegated  authority  to 
administer  programs  under  the  I'nited 
States  Housing  Act  of  1937  for  the  area 
in  which  the  IHA  is  located. 

IHA  homeownership  financing.  IHA 
finant:ing  for  purchase  of  a  home  by  an 
eligible  homebuyer  who  gives  the  IHA 
a  promissory  note  and  mortgage  for  the 
balance  of  the  purchase  price. 

IHS.  The  Indian  Health  Ser\'ice  in  the 
Department  ol  Ileallh  and  Human 
Services. 

Indian.  Any  person  recognized  as 
being  an  Indian  or  Alaska  Native  by  an 
Indian  Tribe,  the  Federal  Government, 
or  any  State. 

Indian  area.  The  area  within  which 
an  Indian  Housing  Authority  is 
authorized  to  provide  low  income 
housing. 

Indian  Housing  Authority  (IHAj.  An 
entity  that  is  authorized  to  engage  in  or 
assist  in  the  development  or  operation 
of  low  income  housing  forlndiansthat 
is  established  either: 

(1)  By  exercise  of  the  power  of  self- 
government  of  an  Indian  Tribe 
independent  of  State  law;  or 


(2)  By  operation  of  State  law 
providing^specifically  for  housing 
authorities  for  Indians,  including 
regional  housing  authorities  in  the  State 
of  Alaska. 

Indian  Tribe.  Any  Tribe,  band, 
pueblo,  group,  community,  pr  nation  of 
Indians  or  Alaska  Natives. 

Interdepartmental  agreement.  The 
agreement  among  HUD,  the  Department" 
of  Health  and  Human  Services,  the 
Department  of  Interior,  and  other 
appropriate  agencies,  concerning 
assistance  to  projects  developed  and 
operated  under  the  Act. 

Latent  defect.  A  design  or 
construction  deficiency  that  could  not 
reasonaWy  have  been  foreseen  by  the 
IHA  or  the  Office  of  Indian  Programs. . 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1.0  mg/cm2,  or  .5  percent  by 
weight. 

Live-in  aide.  A  person  who  resides    ~ 
with  an  elderly,  disabled,  or 
handicapped  person  or  persons  and 
who: 

(1)  Is  determined  by  the  IHA  to  be 
essential  to  the  care  and  well-being  of. 
the  person(s); 

(2)  Is  not  obligated  for  support  of  the 
person(s);  and 

(3)  Would  not  be  living  in  the  unit 
except  to  provide  necessary  supportive 
ser\'ices.  (See  definition  of  annual 
income  for  treatment  of  a  live-in  aide's 
income.) 

Local  inflation  factor.  The  weighted 
average  percentage  increase  in  local 
government  wages  and  salaries  for  the 
area  in  which  the  IHA  is  located  and 
non-wage  expenses  based  upon  the 
implicit  price  deflator  for  State  and 
local  government  purchases  of  goods 
and  services.  This  weighted  average 
percentage  will  be  supplied  by  HUD. 
HUD  anticipates  that  it  will  update  the 
local  inflation  factor  each  year. 

Low-income  family.  A  family  whose 
annual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent 
of  the  median  income  for  an  Indian  ^rea 
on  the  basis  of  its  finding  that  such 
variations  are  necessary  because  of  the 
prevailing  levels  of  construction  costs  or 
unusually  high  or  lower  family  incomes." 

Management  capability.  (1)  An  IHA 
has  management  capability  if  it  is; 

(i)  Not  designated  as  High  Risk  under 
§950.135;  or 

(ii)  Designated  as  High  Risk,  but  has 
a  reasonable  prospect  of  acquiring 
management  capability  which  may  - 
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include  modemization-fiuided 
management  improvements. 

(2)  An  IHA  may  be  considered  for 
funding  of  non-emergency  physical 
improvements  where  it  is  making 
reasonable  progress  toward  meeting  the 
goals  established  in  its  management 
improvement  plan  under  §  950.135. 

Management  improvement  plan.  A 
document  developed  by  the  IHA  in 
accordance  with  §  950.135  which 
specifies  the  actions^o  be  taken, 
including  timetables,  to  correct 
deficiencies  identified  as  a  result  of  a 
management  assessment. 

Mastermeter  system.  A  utility 
distribution  system  in  which  an  IHA  is 
supplied  utility  service  by  a  utility 
supplier  through  a  meter  or  meters  and 
the  IHA  then  distributes  the  utility  to  its 
tenants. 

Medical  expenses.  Those  medical 
expenses,  including  medical  insurance 
premiums,  that  are  anticipated  during 
the  period  for  which  annual  income  is 
computed,  and  that  are  not  covered  by 
insurance. 

Meter  loop.  A  device  provided  to 
accommodate  future  installation  of  a 
utility  meter.  (See  subpart  K  of  this 
part). 

Modernization  capability.  An  IH.^  has 
modernization  capability  for  CIAP  if  it 
is  capable  of  effectively  carrying  out  the 
proposed  modernization  improvements. 
Where  an  IHA  does  not  have  a  funded 
modernization  program  in  progress, 
HUD  will  determine  whether  the  IHA 
has  a  reasonable  prospect  of  acquiring 
modernization  capability  through  hiring 
staff  or  contracting  for  assistance.  (See 
§950.135.) 

Modernization  funds.  Funds  derived 
frtjm  an  allocation  of  budget  authority 
for  the  purpose  of  funding  physical  and 
management  improvements. 

Modernization  program.  An  IHA's 
program  for  carrying  out  modernization, 
as  set  forth  in  the  approved  CL\P  budget 
for  modernization  hinds.  (See  subpart  I 
(CIAP)  of  this  part.) 

Modernization  project.  The 
improvement  of  one  or  more  existing 
Indian  housing  developments  imder  a 
new  number  designated  for  that- 
modemization  program  (CIAP).  For  each 
modernization  project,  HUD  and  the 
IHA  shall  enter  into  an  ACC 
amendment,  requiring  low-income  use 
of  the  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  amendment 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

•    Monthly  adjusted  income:  One 
twelfth  of  adjusted  income. 

Monthly  Equity  Payments  Account 
(MEPA).  A  hom^uyer  account  in  the 
Mutual  Help  Homeownership 


Opportunity  program  credited  with  the 
amount  by  which  each  required 
monthly  payment  exceeds  the 
administration  charge. 

Monthly  income.  One  twelfth  of 
annual  income. 

MH.  Mutual  Help. 

MH  Construction  Contract.  A 
construction  contract  for  an  MH  project, 
which  shall  be  on  a  form  prescribed  by 
HUD. 

MH  Contribution.  Land,  labor,  cash, 
materials,  at  equipment — or  a 
combination  of  these — contributed 
toward  the  development  cost  of  a 
project  in  accordance  with  a 
homebuyer's  MHO  Agreement,  credit 
for  which  is  to  be  used  toward  purchase 
of  a  home. 

MW  Program.  The  MH 
Homeownership  Opportunity  Program. 

MHO  Agreement  A  Mutual  Help  and 
Occupancy  Agreement  between  an  IHA 
and  a  homebuyer. 

Near  elderly  family.  A  family  whose 
head  or  spouse  (or  sole  member)  is  at 
least  50  years  of  age  but  below  the  age 
of  62  years. 

Net  family  assets.  Net  cash  value  after 
deducting  reasonable  costs  that  would 
be  incurred  in  disposing  of  real 
property,  savings,  stocks,  bonds,  and 
other  forms  of  capital  investment, 
excluding  interests  in  Indian  trust  land 
and  excluding  equity  accounts  in  HUD 
homeownership  programs.  The  value  of 
necessary  items  of  personal  property 
such  as  furniture  and  automobiles  are 
excluded,  and,  in  the  case  of  a  family  in 
which  any  member  is  actively  engaged 
in  a  business  or  farming  operation,  the 
assets  that  are  a  part  of  the  business  or 
farming  operation  are  excluded.  In  cases 
where  a  trust  fund,  such  as  individual 
Indian  monies  held  by  the  BIA.  has  been 
established  and  the  trust  is  not 
revocable  by,  or  under  the  control  of, 
any  member  of  the  family  or  household, 
the  value  of  the  trust  fund  will  not  be 
considered  an  asset  so  long  as  the  fund 
continues  to  be  held  in  trust.  In 
determining  net  family  assets,  IHAs 
shall  include  the  value  of  any  business 
or  family  assets  disposed  of  by  an 
applicant  or  tenant  for  less  than  fair 
market  value  (including  a  disposition  in 
trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale)  during  the  two  years 
preceding  the  date  of  application  for  the 
program  or  reexamination,  as 
applicable,  in  excess  of  the 
consideration  received  therefor.  In  the 
case  of  a  disposition  as  part  of  a 
separation  or  divorce  settlement,  the 
disposition  will  not  be  considered  to  be 
for  less  than  fair  market  value  if  the 
applicant  or  tenant  receives  important 
consideration  not  measurable  in  dollar 
terms. 


Nonroutine  maintenance.  (1)  For 
purposes  of  the  Turnkey  III  Program 
(Nonroutine  Maintenance  Reserve), 
nonroutine  maintenance  refers  to 
infrequent  and  costly  items  of 
maintenance  and  replacement, 
including  dwelling  equipment  such  as  a 
range  or  refrigerator,  or  major 
components  such  as  heating  or 
plumbing  systems  or  a  roof.  Specifically 
excluded  are  maintenance  expenses 
attributable  to  homebuyer  negligence  or 
to  defective  materials  or  workmanship. 

(2)  For  purposes  of  the  CIAP  and 
Comprehensive  Grant  Modernization 
Programs  under  subpart  1  of  this  part 
and  the  applicability  of  wage  rates, 
nonroutine  maintenance  refers  to  work 
items  that  ordinarily  would  be 
performed  on  a  regular  basis  in  the 
course  of  upkeep  of  a  property,  but  have 
become  substantial  in  scope  because 
they  have  been  put  off,  and  that  involve 
expenditures  that  would  othen*  ise 
materially  distort  the  level  trend  of 
maintenance  expenses.  Replacement  of 
equipment  and  materials  rendered 
unsatisfactory  because  of  normal  wear 
and  tear  by  items  of  substantially  the 
same  kind  does  qualify,  but 
reconstruction,  substantial  improvement 
in  the  quality  or  kind  of  original 
equipment  and  materials,  or  remodeling 
that  alters  the  nature  or  type  of  housing 
units  does  not  qualify. 

NRMR.  The  nonroutine  maintenance 
reser\'e  account  in  the  Turnkey  HI 
Program  established  and  maintained  in 
accordance  with  §  950.519. 

Operating  budget  The  IHA's 
operating  budget  (HLT)  form  52564)  and 
all  related  documents,  required  by  HUD 
to  be  submitted  pursuant  to  the  ACC. 

Operating  subsidy.  Annual 
contributions  for  IHA  operations  made 
by  HUD  under  the  authority  of  seaion 
9  of  the  Act.  (See  subpart  J  of  this  part 
with  respect  to  rental  projects.  See  also 
§  950.434  (Mutual  Help  Operating 
Subsidy)  and  §  950.523  (Turnkey  HI     - 
Operating  Subsidy).) 

Other  income.  Income  to  the  IHA 
other  than  dwelling  rental  income  and 
income  from  investments,  except  that, 
for  purposes  of  determining  operating 
subsidy  eligibility,  the  following  items 
are  excluded:  Grants  and  gifts  for 
operations,  other  than  for  utility 
expenses,  received  from  Federal,  State, 
and  local  governments.  indiWduals  or 
private  organizations;  amounts  charged 
to  tenants  for  repairs  for  which  the  IHA 
incurs  an  offsetting  expense;  and  legal 
fees  in  connection  with  eviction 
proceedings,  when  those  fees  are 
lawfully  charged  to  tenants. 

Other  Modernization  (modernization 
other  than  emergency).  A  type  of 
modernization  program  under  the 
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Comprehensiv*  Improvement 
Assistance  Protram  (CIAP)  for  a 
development  tAat  includes  one  or  more 
physical  work  items,  where  HUD 
determines  thaf  the  physical 
improvements  fere  necessary  and 
sufficient  to  exjend  substantially  the 
useful  life  of  the  development,  and/ or 
one  or  more  management  work  items 
(including  planning  costs),  and/or 
testing,  professional  risk  assessments, 
interim  containment,  and  abatement  of 
lead-based  pail  t. 

Partnersnip  /  rocess.  A  specific  and 
ongoing  proces  i  that  is  designed  to 
ensure  that  residents,  resident  groups, 
and  the  IHA  wc  rk  in  a  cooperative  and 
collaborative  m  anner  to  develop, 
implement  and  monitor  the  CLAP  or 
Comprehensive  Grant  Program.  At  a 
minimum,  an  IHA  shall  ensure  that  the 
partnership  process  incorporates  full 
resident  partici  )ation  in  each  of  the 
required  progra  n  components. 

Pay-back  per  od.  The  number  of  years 
required  to  acci  imulate  net  savings  to 
equal  the  cost  c  f  an  energy  conservation 
measure. 

Performance  'unding  system  (PFS). 
The  standards,  )olicies  and  procedures 
established  by  HUD  for  determining  the 
amount  of  operating  subsidy  an  IHA  is 
eligible  to  receive  for  its  owned  rental 
projects,  based  m  the  costs  of  operating 
a  comparable  w  ell-managed  project. 

Pj7o(.  Paymer  t  in  lieu  of  taxes. 
Includes  all  pa5ments  made  by  an  IHA 
to  the  local  gov  sming  body  (or  other 
taxing  jurisdict:  on)  for  the  provision  of 
certain  municij  al  services,  including 
that  portion  of  ]  layments  in  lieu  of  taxes 
which  is  to  be  a  >plied  as  a 
reimbursement  )f  payments  of  offsite 
utilities.  The  an  ount  charged  is 
determined  by  1  le  cooperation 
agreement  whic  i  is  generally  defined  as 
10  percent  of  si;  elter  rent.  Shelter  rent 
is  defined  as  dv  elling  rentals  less  total 
utility  expenses . 

Program  resa  ration.  A  ivTitten 
notification  by  lUD  to  an  IHA.  which 
is  not  a  legal  ob  igation,  but  which 
expresses  HUD'  >  determination,  subject 
to  fulfillment  b;  an  IHA  of  all  legal  and 
administrative  i  equirements  within  a 
stated  time,  tha  HUD  will  enter  into  a 
new  or  amende  1  ACC  covering  the 
stated  number  c  f  housing  units,  or  such 
other  number  ai  is  consistent  with 
funding  reserve  J  by  HUD  for  the 
project. 

Project.  Hous  ng  developed,  acquired, 
or  assisted  by  ai  i  IHA  under  the  Act,  and 
the  improvemei  it  of  this  housing. 

Project  for  elc  eriy  families.  A  rental 
project  or  portic  n  of  a  rental  project 
assisted  under  t  le  U.S.  Housing  Act  of 
1937  that  was  d  3signated  for  occupancy 
by  the  elderly  a  its  inception  (and  that 


has  retained  that  character)  or,  although 
not  so  designated,  for  which  the  IHA 
gives  preference  in  ten£mt  selection 
(with  HUD  approval)  for  all  units  in  the 
project,  or  for  a  portion  of  the  units  in 
the  project,  to  elderly  families. 

Project  units.  All  dwelling  units  of  an 
IHA's  projects. 

Projected  operating  income  level.  The 
per  unit  per  month  dollar  amount  of 
dwelling  rental  income  plus 
nondwelling  income,  computed  as 
provided  in  §  950.725. 

Reasonable  cost.  Total  unfunded  hard 
cost  needs  for  a  development  that  do  not 
exceed  90  percent  of  the  computed  total 
development  cost  limit  for  a  new 
development  with  the  same  structure 
type  and  number  and  size  of  units  in  the 
market  area. 

Requested  budget  year.  The  budget 
year  (fiscal  year)  of  an  IHA  following  the 
current  budget  year. 

Resident  groups.  Democratically 
elected  resident  groups  such  as  IHA- 
wide  resident  groups,  area-wide 
resident  groups,  single  development 
resident  groups,  or  RMCs. 

Retail  service.  Purchase  of  utility 
service  by  IR.\  tenants  directly  from  the 
utility  supplier. 

Rolling  base  period.  The  36-month 
period  that  ends  12  months  before  the 
beginning  of  the  IHA  requested  budget 
year,  which  is  used  to  determine  the 
allowable  utilities  consumption  level 
used  to  compute  the  utilities  expense 
level. 

Single  person.  A  person  w  ho  lives 
alone  or  intends  to  live  alone,  and  who 
does  not  qualify  as: 

(1)  An  elderly  family; 

(2)  A  displaced  person  (as  defined  in 
this  section);  or 

(3)  The  remaining  member  of  a  tenant 
family. 

Soft  costs.  The  non-physical 
improvement  costs,  which  exclude  any 
costs  in  development  accounts  1450 
through  1475. 

State.  Any  of  the  several  States  of  the 
United  States  of  America,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  territories  and  possessions  of 
the  United  States,  the  Trust  Territory  of 
the  Pacific  Islands,  and  Indian  Tribes. 

Subsequent  homebuyer.  Any 
homebuyer  other  than  the  homebuyer 
who  first  occupies  a  home  pursuant  to 
an  MHO  agreement. 

Substantial  rehabilitation.  A 
modernization  program  for  a  project  that 
provides  for  all  physical  and 
management  improvements  needed  to 
meet  the  modernization  and  energy 
conservation  standards  and  to  ensure 
long-term  physical  and  social  viability. 

Successor  homebuyer.  A  person 
eligible  to  become  a  homebuyer  who  has 


been  designated  by  a  current  homebuyer 
to  succeed  to  an  interest  under  a 
homeownership  agreement  in  the  event 
of  the  current  homebuyer's  death  or 
mental  incapacity. 

Surcharge.  The  amount  charged  by 
the  IHA  to  a  tenant,  in  addition  to  the 
Tenant  Rent,  for  consumption  of 
utilities  in  excess  of  the  allowance  for 
IHA-fumished  utilities  or  for  estimated 
consumption  attributable  to  tenant- 
owned  major  appliances  or  to  optional 
functions  of  IHA-fumished  equipment. 
Surcharges  calculated  pursuant  to 
subpart  K,  based  on  estimated 
consumption  where  checkmeters  have 
not  been  installed,  are  referred  to  as 
"scheduled  siu'charges."  ' 

Tenant-purchased  utilities.  Utilities 
purchased  by  the  tenant  directly  from  a 
utility  suppher. 

Tenant  rent.  The  amoimt  payable 
monthly  by  the  family  as  rent  to  the 
IHA.  Where  all  utilities  (except 
telephone)  and  other  essential  housing 
services  are  supplied  by  the  IHA,  tenant 
rent  equals  total  tenant  pajTTient.  Where 
some  or  all  utilities  (except  telephone) 
and  other  essential  housing  services  are 
not  supplied  by  the  IHA  and  the  cost 
thereof  is  not  included  in  the  amount 
paid  as  rent,  tenant  rent  equals  total 
tenant  payment  less  the  utility 
allowance. 

Total  development  cost.  The  sum  of  . 
all  HUD-approved  costs  for  a  project 
including  all  undertakings  necessary  for 
administration,  planning,  site 
acquisition,  demolition,  construction  or 
equipment  and  financing  (including  the 
payment  of  carrying  charges),  and  for 
otherwise  carrying  out  the  development " 
of  the  project.  The  maximum  total 
development  cost  excludes  offsite  water 
and  sewer  facilities  development  costs; 
costs  normally  paid  for  by  other  entities, 
but  included  in  the  development  cost 
budget  for  the  project  for  contracting  or 
accounting  convenience;  and  any 
donations  received  from  public  or 
private  sources. 

ro(a7  tenant  payment.  The  monthly 
amount  calculated  under  subpart  D  of 
this  part.  Total  tenant  payment  does  not 
include  any  surcharge  for  excess  utility 
consumption  or  other  miscellaneous 
charges  (see  subpart  K  of  this  part). 

Unit  approvea  for  deprogramming.  (1 ) 
A  dwelling  unit  for  which  HUD  has 
approved  the  IHA's  formal  request  to 
remove  the  dwelling  unit  from  the  IH^.'s 
inventory  and  the  Annual  Contributions 
Contract  but  for  which  removal,  i.e. 
deprogramming,  has  not  yet  been 
completed;  or 

(2)  A  nondwelling  structure  or  a 
dwelling  unit  used  for  nondwelling 
purposes  which  the  IHA  has  determined 
will  no  longer  be  used  for  IHA  purpose^ 
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and  which  HUD  has  approved  for 
removal  from  the  IHA's  inventory  and 
Annual  Contributions  Contract. 

Unit  months  available.  Project  units 
multiplied  by  the  nimiber  of  months  the 
project  units  are  expected  to  be 
available  for  occupancy  during  a  given 
IHA  fiscal  year.  Except  as  provided  in 
the  following  sentence,  for  purposes  of 
this  part,  a  unit  is  considered  available 
for  occupancy  bom  the  date  on  which 
the  end  of  the  initial  operating  period 
for  the  project  is  established  until  the 
time  it  is  approved  by  HUD  for 
deprogramming  and  is  vacated  or 
approved  for  nondwelling  use.  On  or 
after  July  1,  1991,  a  unit  is  not 
considered  available  for  occupancy  in 
any  IHA  Requested  Budget  Year  if  the 
unit  is  located  in  a  vacant  building  in 
a  project  that  HUD  has  determined  is 
nonviable. 

Utilities.  For  purposes  of  determining 
utility  allowances,  utilities  include 
electricity,  gas,  heating  fuel,  water, 
sewerage  service,  septic  tank  pumping/ 
maintenance,  sewer  system  hookup 
charges  (after  development),  and  trash 
and  garbage  collection.  Telephone 
service  is  not  included  as  a  utility.  For 
purposes  of  IHA  accounting,  PFS  and 
non-PFS,  trash  and  garbage  collection 
and  maintenance  and  repair  of  any 
systems  are  considered  maintenance 
expenses  and  not  utility  expenses. 

Utilities  expense  level.  The  per-unit 
per-month  dollar  amount  of  utilities 
expense  used  in  calculation  of  operating 
subsidy,  as  provided  in  §  950.715. 

Utility  allowance.  An  allowance  for 
IHA-furnished  utilities  represents  the 
maximum  consumption  units  (e.g., 
kilowatt  hours  of  electricity),  that  may 
be  used  by  a  dwelling  unit  without  a 
surcharge  against  the  tenant  for  excess 
consumption.  An  allowance  for  tenant- 
purchased  utilities  is  a  fixed  dollar 
amount  that  is  deducted  from  the  total 
tenant  payment  othenvise  chargeable  to 
a  tenant  who  has  retail  service,  whether 
the  charges  are  more  or  less  than  the 
amounts  of  the  allowance.  (See 
§§950.865  and  950.870.) 

Utility  reimbursement.  The  amount,  if 
any,  by  which  the  utility  allowance  for 
tenant-purchased  utilities  for  the  unit,  if 
applicable,  exceeds  the  family's  total 
tenant  payment. 

Very  low-income  family.  A  low- 
income  family  whose  annual  income 
does  not  exceed  50  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families.  HUD 
may  establish  income  limits  higher  or 
lower  than  50  percent  of  the  median 
income  for  an  Indian  area  on  the  basis 
of  its  finding  that  such  variations  are 


necessary  because  of  unusually  high  or 
low  family  incomes. 

Welfare  assistance.  Welfare  or  other 
payments  to  families  or  individuals, 
based  on  need,  that  are  made  under 
programs  funded,  separately  or  jointly, 
by  Federal,  State  or  local  governments. 

Work  item.  Any  separately 
identifiable  unit  of  work  constituting  a 
part  of  a  modernization  program. 

§950.110    Assistance  from  Indian  Health 
Service  and  Bureau  of  Indian  Affairs. 

Because  HUD  assistance  imder  this 
part  is  not  limited  to  IHAs  of  federally 
recognized  Tribes,  provisions  in  this 
part  relating  to  assistance  from  BIA  or 
IHS,  or  to  required  approvals,  actions  or 
determinations  by  these  agencies  in 
connection  with  such  assistance,  are 
applicable  only  to  projects  imdertaken 
by  IHAs  of  federally  recognized  Tribes 
or  by  regional  housing  authorities 
created  by  Alaska  state  law.  These 
projects  shall  be  developed  promptly 
and  operated  in  accordance  with  the 
provisions  of  this  part  and  the 
Interdepartmental  Agreement. 

S  950.1 1 5    Applicability  of  civil  rights 
requirements. 

(a)  Indian  Civil  Rights  Act.  (1)  The 
Indian  Civil  Rights  Act  (title  II  of  the 
Civil  Rights  Act  of  1968,  25  U.S.C. 
1301-1303)  provides,  among  other 
things,  that  "no  Indian  tribe  in 
exercising  powers  of  self-government 
shall . . .  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  its 
laws  or  deprive  any  person  of  liberty  or 
property  without  due  process  of  law." 
The  Indian  Qvil  Rights  Act  (ICRA) 
applies  to  any  tribe,  band,  or  other 
group  of  Indians  subject  to  the 
jurisdiction  of  the  United  States  in  the 
exercise  of  recognized  powers  of  self- 
govermnent.  The  ICRA  is  applicable  in 
all  cases  where  an  IHA  has  been 
established  by  exercise  of  Tribal  powers 
of  self-government. 

(2)  In  the  case  of  IHAs  established 
pursuant  to  State  law,  determinations  by 
HUD  of  the  applicabiUty  of  the  ICRA  on 
a  case-by-case  basis  may  consider  such 
factors  as  the  existence  of  recognized 
powers  of  self-government;  the  scope 
and  jurisdiction  of  such  powers;  and  the 
applicability  of  such  powers  to  the  area 
of  operation  of  a  particular  IHA. 
Generally,  determinations  by  HUD  of 
the  existence  of  recognized  powers  of 
self-government  and  the  jurisdiction  of 
such  powers  will  be  made  in 
consultation  with  the  Department  of 
Interior-Bureau  of  Indian  Affairs,  and 
may  consider  applicable  legislation, 
treaties  and  judicial  decisions.  The  area 
of  operation  of  an  IHA  may  be 
determined  by  the  jurisdiction  of  the 


governing  body  creating  the  IHA,  any 
limitations  within  the  enabling 
legislation,  and  judicial  decisions. 

(3)  Projects  of  IHAs  subject  to  the 
ICRA  shall  be  developed  and  operated 
in  compliance  with  its  provisions  and 
all  HUD  regulations  and  handbooks 
thereunder. 

(b)  Nonapplicability  of  Title  VI.  the 
Fair  Housing  Act.  and  title  II  of  the 
Americans  with  Disabilities  Act.  Title  VI 
of  the  Civil  Rights  Act  of  1964  (42 

U  S.C.  2000d).  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin  in  federally 
assisted  programs,  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619),  which  prohibits 
discrimination  based  on  race,  color, 
religion,  sex  or  national  origin  in  the 
sale  or  rental  of  housing,  and  title  n  of 
the  Americans  with  DisabiUties  Act  (42 
U.S.C.  12131)  do  not  apply  to  IHAs 
established  by  exercise  of  a  Tribe's 
powers  of  self-government.  HUD 
regulations  implementing  Title  VI  and 
the  Fair  Housing  Act  (24  CFR  parts  1  ' 
and  100)  and  49  CFR  part  24  which 
implements  title  II  of  the  Americans 
with  DisabiUties  Act  shall  not  be 
applicable  to  development  or  operation 
of  projects  by  such  IHAs.  Any 
determination  by  HUD  of  the 
applicability  of  Title  VI.  the  Fair 
Housing  Act  and  title  II  of  the 
Americans  with  Disabilities  Act  on  a 
case-by-case  basis  shall  consider  the 
applicabiUty  of  the  Indian  Civil  Rights 
Act  under  paragraph  (a)  of  this  section. 
Actions  taken  by  an  IHA  to  implement 
the  statutory  admission  restriction  in 
favor  of  Indian  families  in  the  MH 
program,  as  set  forth  in  §  950.416.  shall 
not  be  considered  a  violation  of  any 
provision  of  either  Title  VI.  the  Fair 
Housing  Act.  or  title  II  of  the  Americans 
with  Disabihties  Act. 

(c)  Indian  Housing  Act  of  1988 — 
Mutual  Help  program  admissions.  For 
provisions  generally  limiting  admission 
to  the  Mutual  Help  Homeownership 
Opportunity  program  to  Indians  and 
requiring  findings  of  need  for  admission 
of  non-Indians,  see  §950.416. 

(d)  Disability.  (1)  Under  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794),  as  amended,  HUD  is  required  to 
assure  that  no  otherwise-qualified 
disabled  person  is  excluded  from 
participation,  denied  benefits,  or 
discriminated  against  under  any 
program  or  activity  receiving  Federal 
financial  assistance,  solely  by  reason  of 
his  or  her  disability.  IHAs  must  comply 
with  implementing  instructions  in  24 
CFR  part  8. 

(2)  The  IHA  shall  comply  with  the 
Architectural  Barriers  Act  of  1968  (42 
U.S.C.  4151-4157),  and  HUD 
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implementii  ig  regulations  (24  CFR  part 

40). 

(e)  Minority  Business  Enterprise 
DevelopmerA  and  Women's  Business 
Enterprise  P  tUcy.  Execubve  Orders 
12432  (3  CFl  \,  1983  Corap.,  p.  193)  and 
12138  (3  CFl  1, 1979  Comp.  p.  39), 
respectively  apply  to  Indian  Housing 
Authorities. 

§  950.1 17    Di  ^placement,  relocation,  and 
acquisition. 

(a)  Afinimi  zing  disp}ocement. 
Consistent  w  ith  the  other  goals  and 
objectives  ol  this  part,  IHAs  shall  assure 
that  they  hai  e  taken  all  reasonable  steps 
to  minimize  the  displacement  of 
persons  (families,  individuals, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  n  «ult  of  a  project  assisted 
under  this  p  irt. 

(b)  Tempo  rary  refocation.  Residents 
who  will  nol  be  required  to  move 
permanently ,  but  who  must  relocate 
temporarily  (e.g.,  to  permit 
rehabiiitatiofi],  shall  be  provided* 

(1)  Reimbttrsement  for  all  reasonable 
out-of-jMJckel  expenses  incurred  in 
connection  i*rith  the  temporary 
relocation,  iii^luding  the  cost  of  moving 
to  and  from  I  be  temporary  housing  and 
any  increase  in  monthly  rent/utility 
costs. 

(2)  Appro]  iriate  advisory  services, 
including  ret  tsonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocatioo; 

(ii)  The  lo<$atian  of  the  suitable, 
decent,  safe  And  sanitary  housing  to  be 
made  available  for  the  temporary 


period: 

(iii)The< 
which  the  i 
occupy  a  sui^ 
sanitary  dwe 


I  and  conditions  under 
idoit  may  lease  and 
able,  decent,  safe,  and 
J  in  the  development 
following  itsicompletion;  and 

(iv)  The  pnovisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  (1)  ^  "displaced  person" 
(defined  in  daragraph  (g)  of  this  section) 
must  be  provided  relocation  assistance 
at  the  levels  described  in,  and  in 
accordance  with  the  requirements  of, 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970,  as  amended  (URA)  (42  U.S.C. 
4601-4655)  ind  Implementing 
regulations  at  49  CFR  part  24. 

(2)  A  com]  larable  bidian  housing  unit, 
project-based  Section  8  housing  or  a 
privately-owned  dwelling  made 
affordable  bv  a  Section  8  Rental 
Certificate  o9  Rental  Voucher,  may 

3ualify  as  a  qom]Mrab)e  replacement 
welling  for  a  person  displaced  from  an 
Indian  housitig  unit. 

(d)  Real  pipperty  acquisition 
requirementi.  The  acquisition  of  real 


pro])erty  for  a  development  is  subject  lo 
the  URA  and  the  requirements 
described  in  49  CFR  part  24,  subfiart  B, 
whether  the  acquiring  entity  is 
organized  under  State  law  or  Tribal  law. 

(e)  Appeals.  A  jierson  who  disagrees 
with  the  IHA's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
IHA.  A  lower-income  person  who  is 
dissatisfied  with  the  IHA's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  Field 
Office. 

(0  Responsibility  of  IHA.  (1)  The  IHA 
shall  certify  (i.e.,  provide  assurance  of 
compliance,  as  required  by  49  CFR  part 
24)  that  it  will  comply  wirh  the  inL\, 
the  regulations  at  49  CFR  part  24,  and 
the  requirements  of  this  section,  and 
shall  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  IHA  to 
comply  with  those  provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  ibe  same  extent 
as  other  project  costs.  However  such 
assistance  also  may  be  paid  from  funds 
available  from  other  sources. 

(3)  The  IHA  shall  maintain  records  in 
sufficient  detail  to  demonstrate 
compliance  with  the  requirements  of 
this  section. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  £ann)  that  moves  from 
real  property,  or  moves  personal 
projjerty  &t)m  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  demolition, 
or  conversion  of  a  unit  to 
homeownership  (Mutual  Help 
Homeownership  Opportunity  (MH) 
Program)  for  a  project  assisted  under 
this  part  or  as  a  direct  result  of 
di8i>osition  in  accordance  with  subpart 
M  of  this  part.  This  includes  any 
permanent,  involuntary  move  for  an 
assisted  project  including  any 
I>ermanent  move  from  the  development 
that  is  made: 

(i)  After  notice  to  the  person  by  the 
IHA  or  property  owner  to  move 
permanently  fixim  the  pro])erty,  if  the 
move  occurs  on  or  after. 

(A)  For  the  comjnehensive 
improvement  assistance  program  (QAP) 
and  the  comprehensive  grant  program 
(COP)  under  subpart  I  of  this  part,  45 
calendar  days  frtim  before: 

(1)  The  IHA  issues  the  invitation  for 
bids  for  the  project,  or 


(2)  The  start  offeree  account  work, 
whichever  is  applicable;  or 

(B)  For  the  disposition  or  demolition 
of  Indian  housing  under  subpart  M  of 
this  pari,  the  date  of  HUD  approval  of 
the  IHA's  projKwal;  or 

(C)  For  other  projects  subject  to  this 
section,  the  date  HUD  approves  the  site 
for  the  project;  or,  if  HUD  site  approval 
is  not  required,  the  date  the  IHA 
approves  the  site  for  the  project; 

(ii)  Before  the  date  described  in 
paragraph  (g)(l)(i)  of  this  section,  if  tlw 
IHA  or  HUD  determines  that  the 
displacement  resulted  directly  fitim 
acquisition,  rehabilitation,  demolition, 
or  conversion  for  the  assisted  project;  or 

(iii)  By  a  resident  of  a  dwelling  unit, 
if  any  one  of  the  following  three 
situations  occurs: 

(A)  The  resident  moves  after  the 
"initiation  of  negotiations"  and  the 
move  occurs  before  the  resident  is 
provided  written  notice  offering  him  or 
her  the  opportxmity  to  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  development, 
under  reasonable  terms  and  conditions, 
upon  its  completion.  Such  reasonable 
terms  and  conditions  include  a  monthly 
rent  and  estimated  average  monthly 
utility  costs  that  do  not  exceed  the 
amount  determined  in  accordance  with 
§950.325;  or 

(B)  The  resident  is  required  to  relocate 
temporarily,  does  not  return  to  the 
development,  and  either: 

(1)  Tne  resident  is  not  offered 
payment  for  all  reasonable  out-of-]KxJ(.et 
expenses  incurred  in  connection  with 
the  tempwary  relocation,  or 

12)  Otner  conditions  of  the  lem{}orary 
relocation  are  not  reasonable;  or 

(C)  The  resident  is  required  to  move 
to  another  dwelling  unit  in  the  same 
develoiHnent  but  is  not  offered 
reimbursement  fur  all  reasonable  out-of- 
pocket  expenses  inciirred  in  connectioa 
with  the  move,  w  other  conditions  of 
the  move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  ])erson'* 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  vio]ati(Hi  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State,  tribal,  or  local 
law,  or  other  good  cause,  and  HUD 
determines  that  the  eviction  was  not 
undertaken  for  the  piupose  of  evading 
the  obUgation  to  provide  relocation 
assistance: 

(ii)  The  person  moved  into  the 
property  after  the  date  described  in 
paragraph  (g)(l)(i)  of  this  section  and. 


before  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  person  (e.g., 
the  person  may  be  displaced, 
temporarily  relocated,  or  suffer  a  rent 
increase)  and  the  fact  that  he  or  she  will 
net  qualify  as  a  "displaced  person"  (or 
for  assistance  under  this  section)  as  a 
result  of  the  project: 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition, rehabilitation,  demolition, 
or  conversion  for  the  project. 

(3)  The  IHA  may,  at  any  time,  ask 
HUD  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  resident,  the  term 
"initiation  of  negotiations"  means  the 
following  action: 

(1)  For  the  comprehensive 
improvement  assistance  program  (CIAP) 
or  comprehensive  grant  program  (CGP) 
under  subpart  I  of  this  part,  45  calendar 
days  before: 

(i)  The  IHA's  issuance  of  the 
invitation  for  bids  for  the  project;  or 

(ii)  The  start  of  force  account  work, 
whichever  is  applicable; 

(2)  For  an  IHA  purchase  through  an 
arm's-length  transaction  as  described  in 
49  CFR  24.101(a)(1),  the  seller's 
acceptance  of  the  IHA's  written  offer  to 
purchase  the  property; 

(3)  For  an  IHA  purchase  that  does  not 
qualify  as  an  arm's-length  transaction, 
the  delivery  of  the  initial  written 
purchase  offer  from  the  IHA  to  the 
Owner  of  the  property.  However,  if  the 
IHA  issues  a  notice  of  intent  to  acquire 
the  property,  and  a  person  moves  after 
that  notice,  but  before  the  initial  written 
purchase  offer,  the  "initiation  of 
negotiations"  is  the  actual  move  of  the 
person  from  the  property; 

(4)  For  disposition  or  demolition  of 
Indian  housing  under  subpart  M  of  this 
part,  HUD  approval  of  the  IHA's 
proposal;  or 

(5)  For  other  programs  under  this  part 
950,  the  notice  to  the  occupant  that  he 
or  she  must  move  permanently,  or,  if 
there  is  no  notice,  the  person's  actual 
move  irom  the  property. 

(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2506-0121) 

§  950.1 20    Compliance  with  other  Federal 
requirements. 

(a)  Environmental  clearance.  Before 
approving  a  proposed  development 
program  or  modernization  project,  HUD 


will  comply  with  the  requirements  of  24 
CFR  part  50. 

(b)  Flood  insurance  protection.  HUD 
will  not  approve  financial  assistance  for 
acquisition,  construction, 
reconstruction,  repair,  or  improvement 
of  a  building  located  in  an  area  that  has 
been  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless  the  following  conditions  are  met: 

(1)  Flood  insurance  on  the  building  is 
obtained  in  compliance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4012a(a));  and 

(2)  The  commimity  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accord  with  section  202(a)  of  the  Act  (42 
U.S.C.  4106(a)),  or  less  than  a  year  has 
passed  since  FEMA  notification 
regarding  such  flood  hazards.  For  this 
purpose,  the  "community"  is  the  - 
jurisdiction,  such  as  an  Indian  Tribe  or 
authorized  Tribal  organization,  an 
Alaska  native  village  or  authorized 
native  organization,  or  a  municipality  or 
county,  that  has  authority  to  adopt  and 
enforce  flood  plain  management 
regulations  for  the  area. 

(c)  Wage  rates  for  laborers  and 
mechanics.  (1)  With  respect  to 
construction  work  on  a  project, 
including  a  modernization  project 
(except  for  nonroutine  maintenance 
work,  as  described  in  paragraph  (2)  of 
the  definition  of  "noru^outine 
maintenance"  in  §950.102),  the  IHA 
and  its  contractors  shall  pay  not  less 
than  the  wages  prevailing  in  the 
locality,  as  predetermined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a 
through  276a-5).  to  all  laborers  and 
mechanics  who  are  employed  by  an  IHA 
or  its  contractors  for  work  or  contracts 
over  $2,000. 

(2)  With  respect  to  all  maintenance 
work  on  a  project,  including  nonroutine 
maintenance  work  (as  described  in 
paragraph  (2)  of  the  definition  of 
"nonroutine  maintenance"  in  §950.102) 
on  a  modernization  project,  the  IHA  and 
its  contractors  shall  pay  not  less  than 
the  wages  prevailing  in  the  locality,  as 
determined  or  adopted  (after  a 
determination  undsr  State,  Tribal  or 
local  law)  by  HUD  pursuant  to  section 
12  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437J),  to  all  laborers 
and  mechanics  who  are  employed  by  an 
IHA  or  its  contractors. 

(3)  Prevailing  wage  rates  determined 
under  State  or  Tribal  law  are 
inapplicable  under  the  circumstances 
set  out  in  §  950.172(b). 

(d)  Professional  and  technical  wage 
rates.  All  architects,  technical  engineers, 
draftsmen  and  technicians  employed  in 


the  development  of  a  project  shall  be 
paid  not  less  than  the  wages  prevaiUng 
in  the  locality,  as  determined  or  adopted 
(after  a  determination  under  applicable 
State.  Tribal,  or  local  law)  by  HUD. 

(e)  Access  to  records:  audits.  (1)  HUD 
and  the  Comptroller  General  of  the 
United  States  shall  have  access  to  all 
books,  documents,  papers,  and  other 
records  that  are  pertinent  to  the 
activities  carried  out  under  this  part,  in 
order  to  make  audit  examinations, 
excerpts,  and  transcripts,  in  accordance 
writh  24  CFR  85.42. 

(2)  IHAs  that  receive  financial 
assistance  under  this  part  must  comply 
with  the  audit  requirements  of  24  CFR 
part  44.  If  an  IHA  has  failed  to  submit 
an  acceptable  audit  on  a  timely  basis  in 
accordance  with  that  part.  HUD  may 
arrange  for.  and  pay  the  costs  of,  the 
audit.  In  such  circimistances,  HUD  may 
wudihold,  from  assistance  otherwise 
payable  to  the  IHA  under  this  part, 
amounts  sufficient  to  pay  for  the 
reasonable  costs  of  conducting  an 
acceptable  audit,  including,  when 
appropriate,  the  reasonable  costs  of 
accounting  services  necessary  to  place 
the  IHA's  books  and  records  into 
auditable  condition.  The  costs  to  place 
the  IHA's  books  and  records  into 
auditable  condition  do  not  generate 
additional  subsidy  eligibility  under  this 
part. 

(f)  Uniform  administrative 
requirements.  The  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  States, 
Local,  and  Federally  Recognized  Indian 
Tribal  Governments,  as  set  forth  in  24 
CFR  part  85,  are  applicable  to  grants 
under  this  part,  except  as  specified  in 
this  part.  However,  the  provisions  of  24 
CFR  85.36  have  been  incorporated  in 
the  procurement  subpart  (subpart  B)  of 
this  part. 

(g)  Lead  based  paint  poisoning 
prevention.  See  24  CFR  part  35  and 
subpart  H  of  this  part. 

(h)  Coastal  barriers.  In  accordance 
with  the  Coastal -Barriers  Resources  Act 
(16  U.S.C.  3501),  no  financial  assistance 
under  this  part  may  be  made  available 
within  the  Coastal  Barrier  Resources 
System. 

(i)  Economic  opportunities  for  low 
and  very  low-income  persons.  IHAs 
shall  comply  with  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u)  and  the 
regulations  in  part  135,  as  provided  in 
part  135,  to  the  maximum  extent 
consistent  with,  but  not  in  derogation 
of,  comphance  with  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b)).  (See  also  24  CFR  950.170(c).) 
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§95ai2S    Esl*MslMWfit ollHAs pursuant 
to  State  law. 

An  IHA  ma  ^  be  established  pursuant 
to  a  State  lawfthat  provides  for  the 
establishment  of  IHAs  by  State  or 
federally  reco  jnized  Indian  tribes  with 
all  necessary  egal  powers  to  cany  out 
low-income  h  ousing  projects  for 
Indians. 


ai 


mdinaiiee 


tiat: 
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to  HUD  of  documents 
.  The  Tribal  ordinance, 
I  ipartment  of  the  Interior 
,  and  the  following 
relating  to  the  initial 
the  IHA  shall  be 
IIUD  prior  to  rrt;pivi.ng 
s  ance.  This  includes: 
ica  e  of  appointment  nf 
s; 

ioner's  oath  of  office. 
Organ  izf.tion; 
lo  meeting'; 
of  TTr  exiling; 

sns  establishing  the  FHA, 
!a*/vs,  adopting  the  seal, 
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documents;  and 
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homebuyer 
.  No  person  shall  be 
s^ing  on  an  IHA's  Board 


of  Commissioners  because  he  or  she  is 
a  tenant  or  homebuyer  in  a  housing 
project  of  the  IHA.  A  Commissioner 
who  is  a  tenant  or  homebuyer  shall  be 
entitled  to  partidpafe  fully  in  all 
meetings  concerning  matters  that  affect 
all  of  the  tenants  or  homehuyers,  even 
though  such  matters  affect  him  or  her  as 
well.  However,  no  such  Commissioner 
shall  be  entitled  or  permitted  to 
participate  in  or  be  present  at  any 
meeting  (except  in  his  or  her  capacity  as 
a  tenant  or  homebuyer),  or  be  counted 
or  treated  as  a  member  of  the  Board, 
concerning  any  matter  involving  his  or 
her  individual  rights,  obligntions,  or 
status  as  a  tenant  or  homebu  er. 

(b)  Commissioner  as  IHA  employee.  A 
member  of  the  IHA's  Board  of 
Commissioners  shall  not  be  eligible  for 
employment  by  the  IHA,  except  under 
extremely  unusual  drcumstances  where 
it  is  documented  that  no  one  except  the 
commissioner  is  qualified  for  the 
position  and  where  the  HUD  Field 
Office  approves  in  advance  of  the 
hiring. 

§950.135    Adminis&ative  capabtflty. 

fa)  HUD  determination.  At  least 
annually,  HLT3  shall  carry  out  such 
reviews  of  the  performance  of  each  IHA , 
including  remote  reviews,  on-site 
limited  and  full  reviews,  audits, 
surveys,  and  a  formal  annual  review  or 
risk  analysis  assessment,  as  may  be 
necessa.>7  or  appropriate  to  make  the 
determinations  required  by  this  section, 
taking  into  consid£>ration  all  available 
evidence.  HlfD  will  evaluate  an  IHA's 
compliance  in  the  areas  of  development, 
modernization,  and  operations, 
including  such  functions  as 
administration,  financial  management, 
•xxupancy,  and  meintenance. 

{b)  Ckthpfition  to  maintain.  |1)  An  IHA 
must  maintain  administrative  capability 
at  all  times  throughout  the  term  of  the 
ACC.  In  order  to  Iw  considered 
administratively  capable,  an  IHA  must 
administer  the  Indian  bousing  program 
in  accordance  with  applicable  statntory 
requirements,  HUD  regulations, 
contracts,  HUD  handbooks  and  other 
program  require.'nents  with  no  serious 
deficiencies.  If  any  of  the  following 
conditions  exist,  it  shall  be  considered 
a  serious  defidency: 

(i)  The  IHA  is  not  financially  stable, 
bdsed  on  the  most  recent  Administrative 
Capability  Assessment,  annual  audit, 
technical  assistance  visit,  or  other 
reliable  information; 

(ii)  An  a^dit.  conducted  in 
accordance  With  24  CFK  part  44  anil 
with  §950.120,  or  HUD  reviews 
(including  monitoring  findings)  reveal 
deficiendes  that  HUD  reasonably 
believes  require  corrective  action  and/or 


that  corrective  actions  are  not  taken  in 
accordance  with  established  timefcames; 

(iii)  The  IHA  has  management 
systems  that  do  not  meet  the  standards 
as  set  forth  in  24  C¥R  part  85,  and  the 
lack  of  such  systems  may  result  in 
mismanagement  or  misuse  of  Federal 
fimds; 

(iv)  The  IHA  has  not  conformed  to  the 
terms  and  conditions  of  previous 
awards,  including  for  new  construction, 
the  Comprehensive  Improvement 
Assistance  Program  or  the  use  of 
Operating  Subsidies; 

(v)  The  IHA  lacks  properly  trained 
and  competent  personnel  at  key 
management  positions  of  the  IHA;  or 

(vi)  The  IHA  is  in  violation  of  the 
terms  of  applicable  statutes,  regulations. 
Aimual  Contributions  Contracts  or 
handbooks. 

(2)  If  an  IHA  has  serious  deficiencies, 
HUD  shall  take  any  or  all  of  the 
following  actions: 

(i)  Issue  a  notice  of  defidency; 

(ii)  Issue  a  corrective  action  order;  ui 

(iii)  Classify  the  IHA  as  "high  risk" 
(see  24  CFR  part  85). 

(c)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  FHA  performance  and 
findings  of  any  of  the  defidendes  in 
paragraph  (b)(1)  uf  this  section,  HI  .'D 
may  issue  to  the  IHA  a  notice  of 
deficiency,  stating  the  spedfic  program 
requirements  that  the  IHA  has  violated 
and  requesting  the  IHA  to  take 
appropriate  action.  The  notification 
shall  be  in  writing  and  contain  the 
foIlo\ving: 

(1)  The  deficiencies,  i.e.,  the  IHA 
actions  and  the  statutory,  regulatory, 
handbook  or  other  requirements  that 
have  been  violated; 

(2)  Recommended  aciious  that  may  be 
taken  by  the  IHA  and  a  timeframe  for 
lompleljon, 

(3)  The  docunft^jntbtion  nece:>sary  Utt 
evidence  thai  ail  actions  have  been 
completed. 

(tl)  Corrective  ai  tion  order.  (1)  Based 
on  HUD  reviews  of  UHIA  perfonnaxMa; 
and  fi.odings  of  any  of  the  deficiencies 
described  in  pa:agrA.oh  (b)(1)  of  this 
section.  HI 'D  may  issue  to  the  IHA  a 
corrective  action  order.  An  order  may  be 
issued,  whether  or  not  a  notice  of 
deficiency  pirviously  has  been  issued 
vviih  regard  to  the  spedfic  deficiency  on 
which  llie  correciive  action  order  is 
based.  HUD  m^y  order  corrective  action 
at  any  time  by  notifying  the  1>IA  of  the 
specific  program  requirements  that  die 
IHA  has  violated,  and  by  specifying  the 
corrective  actions  that  must  be  taken. 
HUD  shall  design  corrective  action  to 
prevent  a  continuation  of  the  deficiency, 
mitigate  any  adverse  efiects  of  the 
defidency  to  the  extent  pns.sible,  and 
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prevent  a  recurrence  of  the  same  or 
similar  deficiencies. 

(2)  Before  ordering  corrective  action, 
HUD  will  notify  the  IHA  and  give  it  an 
opportimity  to  considt  with  HUD 
regarding  the  proposed  action. 

(3)  Any  corrective  action  ordered  by 
HUD  shall  become  a  condition  of  the 
ACC  grant  agreement. 

(4)  The  order  shall  be  in  writing  and 
shall  contain  the  following: 

(i)  The  deficiencies,  i.e.,  the  IHA 
actions  and  the  statutory,  regulatory, 
handbook  or  other  requirements  that 
have  been  violated; 

(ii)  The  corrective  action(s)  that  must 
be  taken  by  the  IHA  and  the  time 
allowed  for  completing  the  corrective 
action(s); 

(iii)  The  method  of  requesting 
reconsideration  of  the  HUD  action  and 
the  docimientation  necessary  to 
evidence  that  all  corrective  actions  have 
been  completed. 

(e)  Managemenf  improvement  plan. 
(1)  When  an  IHA  receives  a  corrective 
action  order,  it  must  respond  to  the 
determination,  in  writing.  This  response 
must  include  a  management 
improvement  plan  to  correct  existing 
deficiencies.  The  plan  shall  describe  in 
detail  the  method  to  be  used  and  the 
time  schedule  to  be  maintained,  shall  be 
approved  by  the  IHA  Board  of 
Commissioners,  and  is  subject  to  HUD 
approval. 

(2)  After  receiving  the  response  from 
the  IHA,  HUD  may  direct  the  IHA  to 
take  one  or  more  of  the  following 
actions: 

(i)  Submit  additional  information:  (A) 
Concerning  the  IHA's  administrative, 
planning,  budgeting,  accounting, 
management,  and  evaluation  functions, 
to  determine  the  cause  for  the  IHA 
having  deficiencies,  as  described  in 
paragraph  (b)(1)  of  this  section; 

(B)  Explaining  any  steps  the  IHA  is 
taking  to  correct  the  deficiencies; 

(C)  Documenting  that  IHA  activities 
were  not  inconsistent  with  the  IHA's 
annual  statement  or  other  applicable 
statutes,  regulations,  or  program 
requirements; 

(ii)  Submit  schedules  for  completing 
the  work  identified  in  the  MIP; 

(iii)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHAs  MIP; 

(iv)  Not  incur  finandal  obhgations,  or 
to  suspend  payments  for  one  or  more 
activities; 

(v)  Reimburse,  firam  non-HUD 
sources,  one  or  more  program  accounts 
for  any  amounts  improperly  expended; , 
or 


(vi)  Take  such  other  corrective  actions 
as  HUD  determines  appropriate  to 
correct  the  IHA  deficiencies. 

(3)  HUD  shall  determine  whether  the 
IHA  has  satisfied,  or  has  made 
reasonable  progress  towards  satisfying, 
the  management  improvement  plan. 

(4)  If  the  IH\  does  not  satisfy  the 
terms  of  the  plan  or  does  not  act  in  good 
faith  to  meet  the  timeframes  included  in 
its  MIP,  HUD  may  impose  additional 
restrictions.  In  addition,  existing 
projects  may  be  terminated,  or  other 
action  may  be  instituted,  as  appropriate. 

(f)  High  risk  determination.  An  IHA 
may  be  classified  as  "high  risk"  and 
determined  ineligible  for  certain  types 
of  future  funding  related  to  the 
classification  of  risk,  or  may  be 
determined  eligible  for  future  funding 
but  subject  to  special  conditions  or 
restrictions  corresponding  to  the  high 
risk  classification.  A  corrective  action 
order  listing  the  specific  violation  shall 
accompany  the  "high  risk"  designation. 

(1)  If  an  IHA  is  determined  to  be  high 
risk,  the  conditions  that  form  the  basis 
for  that  determination  shall  be 
sufficiently  serious  to  warrant  a 
determination  to  exclude  the  IHA  from 
future  funding  of  a  particular  type.  The 
determination  of  high  risk  shall  state  the 
cause  for  that  finding. 

(2)  An  IHA  may  continue  to  be 
eligible  for  funding  despite  a  finding 
that  it  is  high  risk — subject  to  spedal 
conditions  and/or  restrictions 
corresponding  to  the  deficiencies  . 
found — if  it  has  submitted  a 
management  improvement  plan  that 
was  approved  by  HUD,  and  it  has 
exhibited  substantial  compliance  with 
the  plan  or  a  good  faith  effort  to  comply 
with  the  plan.  If  HUD  determines  that 
it  is  necessary  to  impose  special 
conditions  or  restrictions,  it  will  notify 
the  IHA  in  writing  of  the  aj^plicable 
conditions  or  restrictions.  One  or  more 
of  the  following  special  conditions  or 
restrictions  may  be  imposed: 

(i)  Submission  to  HUD  of  additional 
documentation; 

(ii)  Submission  to  HUD  of  additional 
or  more  detailed  fiitancial  reports; 

(iii)  Additional  project  monitoring 
from  the  HUD  Field  Office; 

(iv)  Additional  requirements  for 
technical  assistance,  from  HUD  or 
another  entity  approved  by  HUD; 

(v)  Establishing  additional  approvals 
by  HUD; 

(vi)  Withholding  some  or  all  of  the 
IHA's  grant; 

(vii)  Declaring  a  breach  of  the  ACC 
grant  amendment  with  respect  to  some 
or  all  of  the  IHA's  functions;  or 

(viii)  Any  other  sanction  authorized 
by  law  or  regulation. 


(g)  Appeals.  (1)  An  IHA  may  appeal 
a  corrective  action  order  or  a 
determination  of  high  risk  status  to  the 
local  HUD  Administrator,  Office  of 
Native  American  Programs  (ONAP).  All 
appeals  must  be  made  in  writing,  within 
30  calendar  days  of  notice  to  the  IHA  of 
the  HUD  action  and  must  state  clearly 
any  justification  or  evidence  that  the 
action  is  unwarranted  or  too  severe.  If 
an  appeal  is  filed  concerning  one  or 
more  action(s).  the  artion(s)  shall  not 
take  effect  until  HUD  makes  a  final 
determination  on  the  appeal  or  notifies 
the  IHA  that  special  circimistances  exist 
that  warrant  giving  immediate  effect  to 
the  announced  HUD  action.  The  HUD 
Administrator  must  respond  to  the 
appeal  within  30  days  of  receipt  of  the 
appeal. 

(2)  An  IHA  may  appeal  a  decision  of 
the  Administrator  to  the  ONAP, 
Headquarters,  only  if  the  case  involves 
actions  related  to  a  determination  of 
ineUgibility  of  funding  for  the  upcoming 
fimding  cycle.  An  appeal  of  the 
Administrator's  decision  must  be  made 
to  ONAP,  Headquarters  in  writing, 
stating  the  justificalion  or  evidence,  and 
must  be  received  within  21  days  of  the 
date  of  the  Administrator's  decision. 
Decisions  reviewed  by  Headquarters 
vdll  be  evaluated  based  on  the  facts  as 
presented  to  the  Administrator  and  on 
any  aggravating  or  extenuating 
drcumstances. 

(3)  The  IHA's  Board  of  Commissioners 
must  notify  the  Tribal  government  of 
HUD's  final  determination  to  withhold 
or  suspend  funds  or  declare  a  breach  of 
the  ACC  grant  agreement,  as  well  as  the 
basis  for,  and  consequences  resulting 
from,  such  a  determination. 

Subpart  B — Procurement 

§950.160    Procurement  standards. 

(a)  HUD  standards.  (1)  AppUcability. 
This  subpart  sets  forth  Federal 
requirements  to  be  followed  by  IHAs  in 
the  procurement  of  services,  supplies, 
and  goods. 

(2)  Contracting  authorization.  An  IH\ 
may  execute  contracts  without  HUD 
approval  for  the  procurement  of  work, 
materials,  equipment  and/ or 
professional  services,  in  accordance 
with  paragraph  (a)(3)(ii)  of  this  section. 
Before  the  execution  of  contracts,  the 
IHA  Board  of  Commissioners  will  insure 
that  systems  are  in  place  to  ensure 
program  requirements  are  satisfied 
before  the  execution  of  contracts  and 
will  periodically  review  compliance 
with  such  systems. 

(3)  Limitations,  (i)  An  IHA  shall  not 
award  a  contract  for  the  project  until  the 
prospective  contractor  has 
demonstrated,  to  the  satisfaction  of  the 
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IHA,  the  tech  nical.  administrative  and 
financial  cap  ibility  to  perform  contract 
work  of  the  s  ze  and  type  involved  and 
writhin  the  tii^ie  provided  under  the 
contract.  Thai  IHA  shall  not  award  a 
contract  to  a  person  or  firm  on  the  List 
of  Parties  Exaluded  from  Federal 
Procurementxind  Nonprocurement 
Programs  compiled,  maintained  and 
distributed  b; '  the  General  Services 
Administratii  in  (GSA)  or  to  a  person  or 
firm  that  is  si  bject  to  a  limited  denial 
of  participation  issued  by  the  HUD 
Office  of  Native  American  Programs. 
(See  24  CFR  ]  tart  24.)    . 

(ii)  The  IH)  L  may  execute  or  approve 
any  agreemer  t  or  contract  for  personnel, 
management,  legal,  or  other  services 
with  any  pen  on  or  firm  without  the 
prior  written  approval  of  HUD,  except 
under  the  fol  owing  circumstances: 

(A)  Where  he  term  of  the  agreement 
or  contract  (ii  icluding  renewal)  is  in 
excess  of  two  years;  or 

(B)  Where  t  le  amount  of  the 
agreement  or  contract  is  in  excess  of  the 
amount  inclu  led  for  such  purpose  in 
the  HUD-app  oved  development  cost 
budget,  or  opi  irating  budget  or  an 
amount  speci  led  from  time  to  time  by 
HUD,  as  the  c  ise  may  be;  or 

(C)  Where  t  le  agreement  or  contract  is 
for  legal  or  ot  ler  services  in  connection 
with  litigation  if  the  estimated  cost 
exceeds  $25,C  00;  or 

(D)  For  con  racts  in  excess  of  $25,000 
in  the  aggrega  te  where  the  IHA  proposes 
to  award  a  co;  Jtract  based  upon  a  single 
bid  or  propos  il  received. 

(4)  Records  An  IHA  shall  maintain 
records  suffic  ent  to  detail  the 
significant  hi:  tory  of  a  procurement. 
The  IHA  shal  maintain  evidence  in  its 
files: 

(i)  That  the  solicitation  and  award 
procedures  w  ;re  conducted  in 
compliance  w  ith  State,  Tribal,  or  local 
laws  and  Fedi  iral  requirements, 
including  req  lirements  for  Indian 
preference  an  1  wage  rates; 

(ii)  That  the  award  does  not  exceed 
the  approved  judget  amount  and  is  not 
being  made  o;  i  the  basis  of  a  single  bid 
orjproposal;a!id 

(lii)  That  th  3  IHA  reviewed  the 
contractor's  q  jalifications;  checked  to 
ensure  that  th  b  contractor  is  not  listed 
on  the  GSA  L  st  of  Parties  Excluded 
from  Federal  Procurement  and 
NonprocureiT,  ent  Programs;  and 
determined  ti  at  the  contractor  has  the 
capacity  to  su  xessfuUy  complete  the 
work  or  servi(  es  under  the  terms  and 
conditions  of  ±e  contract.  This 
determinatior  shall  consider  the 
contractor's  r«  cord  of  past  performance, 
integrity,  com  3liance  with  pubUc 
policy,  and  fii  ancial  and  technical 
resources. 


(5)  Contract  administration.  An  IHA 
is  responsible,  in  accordance  with  good 
administrative  practice  and  sound 
business  judgment,  for  the  settlement  of 
all  contractual  and  administrative  issues 
arising  out  of  procurement. 

(6)  Competition.  All  procurement 
transactions  must  be  conducted  in  a 
manner  providing  full  and  open 
competition. 

(7)  Contract  cost  and  price.  An  IHA 
must  perform  a  cost  or  price  analysis  in 
connection  with  every  procurement 
action,  including  contract 
modifications. 

(b)  IHA  standards— {!)  IHA 
procedures.  Each  IHA  shall  adopt, 
promulgate,  and  comply  with,  rules  or 
regulations  for  the  procurement  and 
administration  of  supplies,  materials, 
services  and  equipment  in  connection 
with  the  development  and  operation  of 
projects.  Upon  adoption  or 
modification,  the  IHA  will  promptly 
furnish  a  copy  of  these  rules  or 
regulations  to  HUD.  These  rules  or 
regulations  shall  contain  provisions  on 
at  least  the  following  subjects: 

(i)  Procedures  to  ensure  that  all 
procurement  transactions  are  conducted 
in  a  full  and  open  competitive  manner, 
consistent  with  the  standards  of  24  CFR 
85.36; 

(ii)  Identification  (by  position  title)  of 
IHA  officials  authorized  to  enter  into 
and  approve  contracts  on  a  competitive 
basis  as  authorized  by  24  CFR 
85.36(d)(4); 

(iii)  Procedures  for  inventory  control; 

(iv)  Procedures  for  storage  and 
protection  of  goods  and  supplies; 

(v)  Procedures  for  issuance  of,  or 
other  disposition  of,  supplies  and 
equipment; 

(vi)  Procedures  for  implementing 
Indian  preference  requirements; 

(vii)  Procedures  for  handling 
complaints  uid  protests  regarding 
procurement; 

(viii)  Standards  of  conduct  governing 
IHA  directors,  board  members,  officers 
and  employees^and 

(ix)  Conflict  of  interest  provisions 
governing  directors,  officers,  employees, 
contractors/developers  and  others  doing 
business  with  the  IHA. 

(2)  Contract  administration  system. 
An  IHA  shall  maintain  a  contract 
administration  system  that  ensures  that 
contractors  perform  in  accordance  with 
the  terms,  conditions,  and  specifications 
of  their  contracts  and  purchase  orders. 

(c)  Government-wide  contract 
requirements.  A  HUD  regulation  found 
at  24  CFR  part  85  embodies  government- 
wide  administrative  requirements  for 
grants  to  State,  local  and  Federally 
recognized  Indian  Tribal  governments 
(including  grants  received  by  IHAs).  The 


contract  provisions  listed  in  24  CFR 
85.36(i)  of  that  regulation  are  to  be 
included  in  any  IHA  contracts. 

§  950.1 65    Methods  of  procurement 

(a)  Small  purchase  procedures.  Small 
purchase  procedures  are  those  relatively 
simple  and  informal  procurement 
methods  for  securing  services,  supplies, 
or  other  property  that  do  not  cost  more 
than  $25,000  in  the  aggregate.  If  small 
purchase  procurements  are  used,  price 
or  rate  quotations  will  be  obtained  from 
an  adequate  number  of  qualified 
sources. 

(b)  Procurement  by  sealed  bids 
(Invitations  for  Bid  (IFB)).  Bids  are 
publicly  solicited  and  a  firm-fixed-price 
contract  (lump  sum  or  unit  price)  is 
awarded  to  the  responsible  bidder 
whose  bid,  conforming  with  all  the 
material  terms  and  conditions  of  the 
invitation  for  bids,  is  the  lowest  in 
price.  The  sealed  bid  method  is  the 
preferred  method  for  procuring 
construction,  if  the  conditions  in 

§  950.165(b)(1)  apply. 

(1)  In  order  for  sealed  bidding  to  be 
feasible,  the  following  conditions 
should  be  present: 

(i)  A  complete,  adequate,  and  realistic 
specification  or  purchase  description  is 
available; 

(ii)  Two  or  more  responsible  bidders 
are  willing  and  able  to  compete 
effectively  for  the  business;  and 

(iii)  The  procurement  lends  itself  to  a 
firm  fixed  price  contract  and  the 
selection  of  the  successful  bidder  can  be 
made  principally  on  the  basis  of  price. 

(2)  If  sealed  bids  are  used,  the 
following  requirements  apply: 

(i)  The  invitation  for  bids  will  be 
publicly  advertised  and  bids  shall  be 
solicited  from  an  adequate  number  of 
known  suppliers,  providing  them 
sufficient  time  prior  to  the  date  set  for 
opening  the  bids; 

(ii)  The  invitation  for  bids,  wiiich  will 
include  any  specifications  and  pertinent 
attachments,  shall  define  the  items  or 
services  in  order  for  the  bidder  to 
properly  respond; 

(iii)  All  bids  will  be  publicly  opened 
at  the  time  and  place  prescribed  in  the 
invitation  for  bids; 

(iv)  A  firm  fixed-price  contract  award 
will  be  made  in  writing  to  the  lowest 
responsive  and  responsible  bidder;  and 

(v)  Any  or  all  bids  may  be  rejected  if 
there  is  a  sound  documented.reasoh. 

(c)  Procurement  by  competitive 
proposals  (Request  for  Proposals  (RFP)). 
The  technique  of  competitive  proposals 
is  nomially  conducted  with  more  than 
one  source  submitting  an  offer,  and 
either  a  fixed-price  or  cost- 
reimbursement  type  contract  is 
awarded.  It  is  generally  used  when 
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conditions  are  not  appropriate  for  the 
use  of  sealed  bids.  If  this  method  is 
used,  the  following  requirements  apply: 

(1)  Requests  for  proposals  will  be 
publicized  and  identify  all  evaluation     - 
factors  and  their  relative  importance. 
Any  response  to  publicized  requests  for 
proposals  shall  be  honored  to  the 
maximum  extent  practical; 

(2)  Proposals  will  be  solicited  from  an 
adequate  number  of  qualified  sources; 

(3)  IHAs  will  have  a  method  for 
conducting  technical  evaluations  of  the 
proposals  received  and  for  selecting 
awardees; 

(4)  Awards  will  be  made  to  the 
responsible  firm  whose  proposal  is  most 
advantageous  to  the  program,  with  price 
and  other  factors  considered;  and 

(5)  IHAs  may  use  competitive 
proposal  procedures  for  qualifications- 
based  procurement  of  architectural/ 
engineering  (A/E)  professional  services 
whereby  competitors'  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected,  subject  to 
negotiation  of  fair  and  reasonable 
compensation.  The  method,  where  price 
is  not  used  as  a  selection  factor,  can 
only  be  used  in  procurement  of  A/E 
professional  services.  It  caimot  be  used 
to  purchase  other  types  of  services 
though-A/E  firms  are  a  potential  source 
to  perform  the  proposed  effort. 

(d)  Procurement  by  noncompetitive 
proposals  is  procurement  through 
solicitation  of  a  proposal  from  only  one 
source,  or  where  after  solicitation  of  a 
number  of  sources,  competition  is 
determined  inadequate. 

(1)  Procurement  by  noncompetitive 
proposals  may  be  used  only  when  the 
award  of  a  contract  is  infeasible  under 
small  purchase  procedures,  sealed  bids 
or  competitive  proposals  and  one  of  the 
following  circumstances  applies: 

(i)  The  item  is  available  only  from  a 
single  source; 

(ii)  The  public  exigency  or  emergency 
for  the  requirement  will  not  permit  a 
delay  resulting  from  competitive 
solicitation: 

(iii)  Hl/D  authorizes  noncompetitive 
proposals;  or 

(iv)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 

.  (2)  Cost  analysis,  i.e.,  verifying  the 
proposed  cost  data,  the  projections  of 
the  data,  and  the  evaluation  of  the 
specific  elements  .of  costs  and  profit,  is 
required. 

§  950. 1 70    Other  requirements  applicabte  to 
development  contracts. 

(a)  Bonding  requirements.  For      ' 
construction  contracts  for  more  than 
$100,000.  each  contractor  shall  be 
required  to  provide  bid  guarantees  and 


adequate  assurance  of  performance  and 
payment  acceptable  to  HUD  in 
accordance  with  24  CFR  85.36(h).  The 
following  methods  may  be  used  to 
provide  performance  and  payment 
assurance: 

(1)  Performance  and  payment  bonds 
for  100  percent  of  the  total  contract 
price. 

(2)  Deposit  with  the  IHA  of  a  cash 
escrow  of  not  less  than  20  percent  of  the 
total  contract  price,  subject  to  reduction 
during  the  warranty  period, 
commensurate  with  potential  risk. 

(3)  Letter  of  credit  for  25  percent  of 
the  total  contract  price,  unconditionally 
payable  upon  demand  of  the  IH\, 
subject  to  reduction  during  the  warranty 
period  commensurate  with  potential 
risk. 

(4)  Letter  of  credit  for  10  percent  of 
the  total  contract  price  and  compliance 
with  the  procedures  for  monitoring  of 
disbursements  by  the  contractor.  In  the 
case  of  a  Mutual  Help  project,  the  term 
total  contract  price  as  used  with  respect 
to  each  of  the  above  assurance  methods 
includes  the  value  of  all  Mutual  Help 
contributions  for  work,  materials,  or 
equipment  to  be  provided  to  the 
contractor  for  use  in  performing  the 
contract  work. 

(b)  Executive  Order  11246  (equal 
employment  opportunity).  Contracts  for 
construction  work  in  connection  with 
Projects  under  this  part  are  subject  to 
Executive  Order  11246  (3  CFR,  1964-65 
Comp..  p.  339).  and  Executive  Order 

1 1375  (3  CFR,  1966-70  Comp..  p.  684). 
and  to  applicable  implementing 
regulations  (24  CFR  part  130;  41  CFR 
chapter  60),  rules,  and  orders  of  HUD 
and  the  Office  of  Federal  Contract 
Compliance  Programs  of  the  Department 
of  Labor.  Executive  Order  11246 
prohibits  discrimination  and  requires 
affirmative  action  to  ensure  that 
employees  or  applicants  for 
employment  are  treated  without  regard 
to  their  race,  color,  religion,  sex,  or 
national  origin.  Compliance  with  E.G. 
11246,  and  related  regulations,  orders 
and  requirements  shall  be  tc  ihe 
maximiun  extent  consistenl  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act. 

(c)  Local  area  residents.  In  accordance 
with  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u)  and  the  implementing 
regulations  in  24  CFR  part  135,  IHAs, 
their  contractors  and  subcontractors 
shall  make  best  efforts,  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations  (including  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act,  to  give  low- 


and  very  low-income  persons  the 
training  and  employment  opportu,nifies 
generated  by  section  3  covered 
assistance  (as  this  term  is  defined  in  24 
CFR  135.7)  and  to  give  section  3 
business  concerns  the  contracting 
opportunities  generated  by  section  3 
covered  assistance. 

§950.172    Wage  rates. 

(a)  Determination  of  prevailing  wage 
rates.  For  the  applicable  method  of 
determination  of  the  prevailing  wage 
rates  to  be  paid  laborers  and  mechanics, 
see  §  950.120(c). 

(b)  Preemption  of  pspvailing  wage 
rates.  (1)  A  prevailing  wage  rate 
determined  under  State  or  Tribal  law 
shall  be  inapplicable  to  a  contract  or 
IHA -performed  work  item  for  the 
development,  maintenance  or 
modernization  of  a  project  whenever 

(i)  The  contract  or  the  work  item  is 
otherwise  subject  to  State  or  Tribal  law 
requiring  the  payment  of  wage  rates 
determined  by  a  State,  local,  or  Tribal 
government  or  agency  to  be  prevailing 
and  is  for  a  project  assisted  with  funds 
for  low-income  housing  under  the  Act; 
and 

(ii)  The  wage  rate  (the  basic  hourly 
rate  and  any  fringe  benefits)  determined 
under  State  or  Tribal  law  to  be 
prevailing  with  respect  to  an  employee 
in  any  trade  or  position  employed  in  the 
development,  maintenance,  or 
improvement  of  a  project  exceeds 
whichever  of  the  following  Federal 
wage  rates  is  applicable: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a,  et 
seq.)  to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(B)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(D)  The  wage  rate  determined  by  the 
Secretary  of  HUD  to  be  prevailing  in  the 
locality  with  respect  to  such  trade  or 
position. 

(2)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  or  Tribal  law  for  a  trade  or 
position  exceeds  the  Federal  wage  rate: 

(i)  Where  a  rate  determined  by  the 
Secretary  of  Labor  or  an  apprentice  or 
trainee  wage  rate  based  thereon  is 
applicable,  the  total  wage  rate 
determined  under  State  or  Tribal  law, 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
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Secretary  of  L  ibor  or  apprentice  or 
trainee  wage  late;  and 

(ii)  Where  ajrate  determined  by  the 
Secretary  of  HUD  is  applicable,  any 
fringe  benefit!  determined  under  State 
or  Tribal  law  i  hall  be  excluded  from  the 
comparison  with  the  rate  determined  by 
the  Secretary'  i  )f  HUD. 

(3)  Whenevifr  paragraph  (b)(l)(i)  of 
this  section  is  applicable: 

(i)  Any  soli(  itation  issued  by  the  IHA 
and  any  contri  ict  executed  by  the  IHA 
for  development,  maintenance  or 
modemizatior  of  the  project  shall 
include  a  stat«  ment  as  prescribed  in  this 
paragraph  anc  failure  to  include  this 
statement  maj  constitute  grounds  for 
requiring  re-sc  licitation.  The  statement 
that  any  prevailing  wage  rate  (includmg 
basic  hourly  n  te  and  any  fringe 
benefits)  deter  mined  under  State  or 
Tribal  law  to  t  e  prevailing  with  respect 
to  an  employe ;  in  any  trade  or  position 
employed  unc  er  the  contract  is 
inapplicable  ti  t  the  contract  and  shall 
not  be  enforce  1  against  the  contractor  or 
any  subcontra  ;tor  with  respect  to 
employees  enj  aged  under  the  contract 
must  be  inclu(  ed  whenever  either  of  the 
fcllowingocci  rs: 

(A)  Such  no  ifederal  prevailing  wage 
rate  exceeds: 

(1)  The  appl  cable  wage  rate 
determined  by  the  Secretary  of  Labor 
pursuant  to  th  s  Davis-Bacon  Act  (40 
U.S.C.  276a,  ei  seq.)  to  be  prevailing  in 
the  locality  wi  h  respect  to  such  trade; 

(2)  An  appli  .able  apprentice  wage 
rate  based  the:  eon  specified  in  an  - 
spprenticeshij  program  registered  with 
the  Departmer  I  of  Labor  or  a  DOL- 
recognized  Sta  te  Apprenticeship 
Agency;  or 

(3)  An  appli  ;able  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  traine  e  program;  or 

(B)  Such  noi  ifederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  ap  slicable  wage  rate 
determined  by  the  Secretary'  of  HUD  to 
he  prevailing  i  i  the  locality  with  respect 
ti;  such  trade  c  r  position. 

(ii)  The  IHA  itself  shall  not  be 
rf^^qulred  to  pa;  ■  the  basic  hourly  rate  or 
any  fringe  ben  ifits  comprising  a 
prevailing-waj  B  rate  determined  under 
State  or  Tribal  law  and  described  in 
paragraph  (b)(;  )  of  this  Section  to  any  of 
its  own  emplo  -ees  who  may  be  engaged 
in  the  develop  nent,  maintenance  or 
modernization  of  the  project;  and 

(iii)  Neither  he  basic  hourly  rate  nor 
any  fringe  bem  fits  comprising  a 
prevailing  wag  s  rate  determined  under 
State  or  Tribal  law  and  described  in 
paragraph  (b)(; )  of  this  section  shall  be 
enforced  again  ;t  the  IHA  or  any  of  its 
contractors  or   ubcontractors  with 
respect  to  emp  oyees  engaged  in  the 


contract  or  IHA-performed  work  item 
for  development,  maintenance  or 
modernization  of  the  project. 

(4)  Nothing  in  paragraph  (b)  of  this 
section  shall  affect  the  applicability  of 
any  wage  rate  established  in  a  collective 
bargaining  agreement  with  an  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  Federal  wage  rate  referred  to 
in  paragraph  (b)(l){ii)  of  this  section, 
nor  does  paragraph  (b)  of  this  section 
impose  a  ceiling  on  wage  rates  an  IHA 
or  its  contractors  or  subcontractors  may 
choose  to  pay  independent  of  State  law. 

(5)  The  provisions  of  paragraph  (b)  of 
this  section  shall  apply  to  work 
performed  under  any  prime  contract 
entered  into  as  a  result  of  a  solicitation 
of  bids  or  proposals  issued  on  or  after 
October  6, 1988  and  to  any  work 
performed  by  employees  of  an  IHA  on 
or  after  October  6,  1988. 

§950.175    Indian  preference  requirements. 

(a)  Applicability.  HUD  has  determined 
that  grants  under  this  part  are  subject  to 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e{b)), 
which  requires  that,  to  the  greatest 
extent  feasible: 

(1)  Preference  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians;  and 

(2)  Preference  in  the  award  of 
contracts  and  subcontracts  shall  be 
^iven  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(b)  Definitions.  Indian  organizations 
and  Indian-owned  economic  enterprises 
include  both  of  the  following: 

(1)  Any  economic  enterprise  as 
defined  in  section  3(e)  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C.  1452); 
that  is,  "any  Indian-owned  commercial, 
industrial,  or  business  activity 
established  or  organized  for  the  purpose 
of  profit  provided  that  such  Indian 
ownership  and  control  shall  constitute 
not  less  than  51  percent  of  the 
enterprise":  and 

(2)  Any  "Tribal  organizations"  as 
defined  in  section  4(c)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  1453);  that  is, 
"the  recognized  governing  body  of  any 
Indian  Tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organizations  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities." 

(c)  Preference  employment  and 
training.  To  the  greatest  extent  feasible, 
IHAs  and  their  contractors  and 


subcontractors  shall  give  preference  and 
opportunities  for  training  and 
employment  in  connection  with  the 
administration  of  grants  awarded  under 
this  part  to  Indians  and  Alaskan  natives. 

(d)  Preference  in  contracting.  To  the 
greatest  extent  feasible,  IHAs  shall  give 
preference  in  the  award  of  contracts  for 
projects  funded  imder  this  part  to 
Indian  organizations  and  Indian-owned 
economic  enterprises. 

(1)  Each  IHA  shall:  (i)  Advertise  for 
bids  or  proposals  limited  to  qualified 
Indian  organizations  and  Indian-owned 
enterprises;  or 

(ii)  Use  a  two-stage  preference 
procedure,  as  follows: 

(A)  Stage  1.  Invite  or  otherwise  solicit 
Indian-owned  economic  enterprises  to 
submit  a  statement  of  intent  to  respond 
to  a  bid  announcement  limited  to 
Indian-owned  firms. 

(B)  Stage  2.  If  responses  are  received 
from  more  than  one  Indian  enterprise 
found  to  be  quaUfied,  advertise  forTjids 
or  proposals  limited  to  Indian 
organizations  and  Indian-owned    ' 
economic. enterprises;  or 

(iii)  Develop  and  incorporate  into 
their  procurement  policy,  subject  to 
HUD  Field  Office  one-time  approval,  the 
IHA's  method  of  providing  preference. 
In  no  instance  shall  HUD  approve  a 
method  which  provides  preference 
based  upon  affiliation  or  membership  in 
a  particular  tribe  or  group  of  tribes. 

(2)  If  the  IHA  selects  a  method  of 
providing  preference  that  results  in 
fewer  than  two  responsible  qualified 
organizations  or  enterprises  submitting 
a  statement  of  intent,  a  bid  or  a  proposal 
to  perform  the  contract  at  a  reasonable 
cost,  then  the  IHA  shall: 

(i)  Re-compete  the  contract,  using  any 
of  the  methods  described  in  paragraph 
(e)(1)  of  this  section;  or 

(ii)  Re-compete  the  contract  without 
limiting  the  advertisement  for  bids  or 
proposals  to  Indian  organizations  and 
Indian-owned  economic  enterprises;  or 

(iii)  If  only  one  bid  or  proposal  is 
received,  request  Field  Office  rexiew 
and  approval  of  the  proposed  contract 
and  related  procurement  documents,  in 
accordance  with  24  CFR  85.36,  in  order 
to  award  the  contract  to  the  single 
source. 

(3)  Procurements  that  are  withia  the 
dollar  limitations  established  for  small 
purchases  under  24  CFR  85.36(d)(1) 
need  not  follow  the  formal  requirements 
for  public  armouncement  and 
advertising  for  bids  or  proposals  as 
provided  in  paragraph  (d)(1)  of  this 
section.  However,  an  IHA  small 
purchase  procurement  shall,  to  the 
greatest  extent  feasible,  provide  IndiaA 
preference  in  the  award  of  contracts. 
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(4)  All  preferences  shall  be  publicly 
announced  in  the  advertisement  and  in 
the  solicitation  and  the  contract 
documents. 

(5)  An  IHA,  at  its  discretion,  may 
require  information  of  prospective 
contractors  seeking  to  qualify  as  Indian 
organizations  or  Indian-owned 
economic  enterprises.  IHAs  may  require 
prospective  contractors  to  submit 
information  prior  to  submitting  a  bid  or 
proposal,  or  at  the  time  of  submission. 
Information  requested  by  the  IHA  may 
include  but  is  not  limited  to  the 
following: 

(i)  Evidence  showing  fully  the  extent 
of  Indian  ownership,  control,  and 
interest; 

(ii)  Evidence  of  structure, 
management  and  financing  affecting  the 
Indian  character  of  the  enterprise, 
including  major  subcontracts  and 
purchase  agreements;  materials  or 
equipment  supply  arrangements;  and 
management  salary  or  profit-sharing 
arrangements;  and  evidence  showing 
the  effect  of  these  on  the  extent  of 
Indian  ownership  and  interest;  and 

(iii)  Evidence  sufficient  to 
demonstrate  to  the  satisfaction  of  the 
IHA  that  the  prospective  contractor  has 
the  technical,  administrative,  and 
financial  capability  to  perform  contract 
work  of  the  size  and  type  involved. 

(6)  The  IHA  shall  incorporate  the 
following  clause  (referred  to  as  the 
Section  7(b)  clause)  in  each  contract 
awarded  in  connection  with  a  project 
funded  under  this  part: 

(i)  The  work  to  be  performed  under 
this  contract  is  on  a  project  subject  to 
Section  7(b)  of  the  Indian  Self-   . 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)) 
(Indian  Act).  Section  7(b)  requires  that 
to  the  greatest  extent  feasible: 

(A)  Preferences  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians,  and 

(B)  Preferences  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(ii)  The  parties  to  this  contract  shall 
comply  with  the  provisions  of  section 
7(b)  of  the  Indian  Act. 

(iii)  In  connection  with  this  contract, 
the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  the 
award  of  any  subcontracts  to  Indian 
organizations  and  Indian-owned 
economic  enterprises,  and  preferences 
and  opportunities  for  training  and 
employment  to  Indians  and  Alaskan 
natives. 

(iv)  The  contractor  shall  include  this 
Section  7(b)  clause  in  every  subcontract 
in  connection  with  the  project,  and 
shall,  at  the  direction  of  the  IHA,  take 


appropriate  action  pursuant  to  the 
subcontract  upon  a  finding  by  the  IHA 
or  HUD  that  the  subcontractor  has 
violated  the  Section  7(b)  clause  of  the 
Indian  Act. 

(e)  Additional  Indian  preference 
requirements.  An  IHA  may,  with  prior 
HUD  approval,  provide  for  additional 
Indian  preference  requirements  as 
conditions  for  the  award  of,  or  in  the 
terms  of,  any  contract  in  connection 
with  a  project  funded  under  this  part. 
The  additional  Indian  preference 
requirements  shall  be  consistent  with 
the  objectives  of  the  Section  7(b)  clause 
of  the  Indian  Act  and  shall  not  result  in 
a  significantly  higher  cost  or  greater  risk 
of  non-performance  or  longer  period  of 
performance.  The  additional  Indian 
preference  requirements  permitted  by 
this  part  do  not  include  the  imposition 
of  geographic  preferences  or  restrictions 
to  the  procurement  process. 

(0  Complaint  procedures.  The 
following  complaint  procedures  are 
applicable  to  complaints  arising  out  of 
any  of  the  methods  of  providing  for 
Indian  preference  contained  in  this 
subpart,  including  alternate  methods 
enacted  and  approved  in  the  manner 
described  in  this  subpart. 

(1)  Each  complaint  shall  be  in  writing, 
signed,  and  filed  with  the  IHA. 

(2)  A  complaint  must  be  filed  with  the 
IHA  no  later  than  20  calendar  days  from 
the  date  of  the  action  (or  omission)  upon 
which  the  complaint  is  based. 

(3)  Upon  receipt  of  a  complaint,  the 
IHA  shall  promptly  stamp  the  date  and 
time  of  receipt  upon  the  complaint,  and 
immediately  ackjiowledge  its  receipt. 

(4)  Within  20  calendar  days  of  receipt 
of  a  complaint,  the  IHA  shall  either 
meet,  or  conmnunicate  by  mail  or 
telephone,  with  the  complaining  party 
in  an  effort  to  resolve  the  matter.  The 
IHA  shall  make  a  determination  on  a 
complaint  and  notify  the  complainant, 
in  writing,  within  30  calendar  days  of 
submittal  of  the  complaint  to  the  IHA. 
The  decision  of  the  IHA  shall  constitute 
final  administrative  action  on  the 
complaint. 

§950.190    Insurance. 

(a)  Purpose.  This  section  implements 
policies  concerning  insurance  coverage 
required  under  the  Annual 
Contributions  Contract  (ACC)  or  Mutual 
Help  Armual  Contributions  Contract 
(MHACC)  between  HUD  and  an  IHA. 
These  contracts  require  (in  section  305 
of  the  ACC  and  Article  IX  of  the 
MHACC)  that  IHAs  maintain  specified 
insurance  coverage  for  property  and 
casualty  losses  that  would  jeopardize 
the  financial  stability  of  the  IHAs.  The 
insurance  coverage  is  required  to  be 
obtained  under  procedures  that  provide 


"for  open  and  competitive  bidding." 
The  HUD  Appropriations  Act  for  Fiscal 
Year  1992  (Pub.L.  102-368)  provided 
that  an  IHA  could  purchase  insurance 
coverage  without  regard  to  competitive 
selection  procedures  when  it  purchases 
it  from  a  nonprofit  insurance  entity 
owTied  and  controlled  by  IHAs 
approved  by  HUD  in  accordance  with 
standards  established  by  regulation. 
This  section  specifies  the  standards. 

(b)  Method  of  selection  of  insurance 
coverage.  While  24  CFR  part  85  requires 
that  grantees  solicit  full  and  open 
competition  for  their  procurements,  the 
HUD  Appropriations  Act  for  Fiscal  Year 
1992  (Pub.L.  102-368)  provides  an 
exception  to  this  requirement.  IHAs  are 
authorized  to  obtain  any  line  of 
insurance  from  a  nonprofit  insurance 
entity  that  is  owned  and  controlled  hv 
IHAs  and  approved  by  HUD  in 
accordance  with  this  section,  without 
regard  to  competitive  selection 
procedures.  Procurement  of  insurance 
from  other  entities  is  subject  to 
competitive  selection  procedures. 

(c)  Approval  of  a  nonprofit  insurance 
entity.  Under  the  following  conditions, 
HUD  will  approve  a  nonprofit  self- 
funded  insurance  entity  created  by  IHAs 
that  limits  participation  to  IHAs  (and  to 
nonprofit  entities  associated  with  IH.As 
that  engage  in  activities  or  perform 
functions  only  for  housiiig  authorities  or 
housing  authority  residents): 

(1)  An  insurance  company  (including 
a  risk  retention  group). 

(i)  The  insurance  company  maintams 
a  current  ficense  or  is  authorized  to  do 
business  in  the  State  or  Tribal  area  by 
the  State  Insurance  Commissioner  or 
Indian  Tribal  governing  body  and  has 
submitted  documentation  of  this 
authority  to  HUD  and 

(ii)  The  insurance  company  has  not 
been  suspended  from  providing 
insurance  coverage  in  the  State  or  Tribal 
area  or  been  suspended  or  debarred 
from  doing  business  with  the  federal 
government.  The  insurance  company  is 
obligated  to  send  to  HUD  a  copy  of  any 
action  taken  by  the  authorizing  official 
to  withdraw  the  license  or 
authorization. 

(2)  An  entity  not  organized  as  an 
insurance  company. 

(i)  The  entity  has  competent 
underwriting  staff  (hired  directly  or 
engaged  by  contract  with  a  third  party), 
as  evidenced  by  professionals  with  an 
average  of  at  least  five  years  of 
experience  in  large  risk  (exceeding 
$100,000  in  annual  premiums) 
commercial  underwriting  or  at  least  five 
years  of  experience  in  the  underwriting 
of  risks  for  public  entity  risk  pools.  1  '>is 
standard  may  be  satisfied  by  submia.N    n 
of  evidence  of  competent  underwTitu.^. 
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staff,  includiag  copies  of  resumes  of 
underwriting jStaff  for  the  entity; 

(ii)  The  entity  has  efficient  and 
qualified  management  (hired  directly  or 
engaged  by  contract  with  a  third  party), 
as  evidenced  by  the  report  submitted  to 
HUD  in  accordance  with  paragraph 
(d)(3)  of  this  flection  and  by  having  at 
least  one  senior  staff  person  who  has  a 
minimum  of  five  years  of  experience: 

(A)  At  the  management  level  of  Vice 
President  of  a  property/casualty 
insurance  entity; 

(6)  As  a  senior  branch  manager  of  a 
branch  office  jwith  annual  property/ 
casualty  premiums  exceeding  $5 
milhon;  or 

(C)  As  a  senior  manager  of  a  pubhc 
entity  risk  popL  Documentation  for  this 
standard  must  include  copies  of 
resumes  of  ke^  management  personnel 
responsible  fdr  oversight  and  for  the 
day-to-day  operation  of  the  entity; 

(iii)  The  enpty  maintains  internal 
controls  and  4iost  containment 
measures,  as  evidenced  by  an  aimual 
budget;  I 

(iv)  The  entity  maintains  sound 
investments  aonsistent  with: 

(A)  The  State  insurance 
commissionei's  requirements  for 
licensed  insurance  companies,  or  other 
State  statutory  requirements  controlling 
investments  qf  public  entities  in  the 
State  in  whicB  the  entity  is  organized, 
investing  onlf  in  assets  that  qualify  as 
"admitted  asaets";  or 

(6)  Any  applicable  provisions  of 
Indian  Triballaw  concerning 
investments.  |n  the  case  of  an  IHA  that 
is  not  subject  to  such  State  law; 

(v)  The  entity  maintains  adequate 
surplus  and  ri  serves  for  undischarged 
liabilities  of  a  1  types,  as  evidenced  by 
a  ciurent  aud  ted  financial  statement 
and  an  actuar  al  review  conducted  in 
accordance  yv  ,th  paragraph  (d)  of  this 
section;  and 

(vi)  Upon  a  )plication  for  initial 
approval,  the  mtity  has  proper 
organizationa  documentation,  as 
evidenced  by  copies  of  the  articles  of 
incorporation  by-laws,  business  plans, 
copies  of  coni  racts  with  third  party 
administrator  >,  and  an  opinion  from 
legal  counsel  hat  establishment  of  the 
entity  confon  is  with  all  legal 
requirements  under  Federal  and  State, 
or  Tribal  law.  Any  material  changes 
made  to  these  documents  after  initial 
approval  mus  be  submitted  for  review 
and  approval  lefore  becoming  effective. 

(d)  Professi  mal  evaluations  of 
performance.  Audits  and  actuarial 
reviews  are  re  quired  to  be  prepared  and 
submitted  am  lually  to  the  HUD  Office  of 
Public  and  Ini  lian  Housing,  for  review 
and  appropri<  te  action,  by  nonprofit 
ipsurance  ent  ties  that  are  not  insurance 


companies  approved  under  paragraph 
(c)(1)  of  this  section.  Selection  of 
entities  to  perform  such  reviews  shaU 
comply  with  the  competitive 
requirements  of  24  CFR  85.36.  In 
addition,  an  evaluation  of  other 
management  factors  is  required  to  be 
performed  by  an  insurance  professional 
every  three  years.  For  fiscal  years 
ending  on  or  after  December  31, 1993, 
the  initial  audit,  actuarial  review,  and 
insurance  management  review  required 
for  a  nonprofit  insurance  entity  must  be 
submitted  to  HUD  within  90  days  after 
the  end  of  entity's  fiscal  year. 

(1)  The  annual  financial  statement 
prepared  in  accordance  with  generally 
accepted  accounting  principles 
(including  any  supplementary  data 
required  by  GASB  10)  is  to  be  audited 
by  an  independent  auditor  (see  24  CFR 
part  44).  in  accordance  with  generally 
accepted  auditing  standards.  The 
independent  auditor  shall  express  an 
opinion  on  whether  the  entity's 
financial  statement  is  presented  fairly  in 
accordance  with  generally  accepted 
accounting  principles.  A  copy  of  this 
audit  must  be  submitted  to  HUD. 

(2)  The  actuarial  review  must  be  done 
consistent  with  requirements 
estabUshed  by  the  National  Association 
of  Insurance  Ck)mmissioners  and  must 
be  conducted  by  an  independent 
property/casualty  actuary  who  is  an 
Associate  or  Fellow  of  a  recognized 
professional  actuarial  organization,  such 
as  the  Casualty  Actuary  Society.  The 
report  issued,  a  copy  of  which  must  be 
submitted  to  HUD,  must  include  an 
opinion  on  any  over  or  under  reserving 
and  the  adequacy  of  the  reserves 
maintained  for  the  open  claims  and  for 
incurred  but  unreported  claims. 

(3)  A  review  must  be  conducted,  a 
copy  of  which  must  be  submitted  to 
HUD,  by  an  independent  insurance 
consulting  firm  that  has  at  least  one 
person  on  staff  who  has  received  the 
professional  designation  of  chartered 
property/casualty  underwriter  (CPCU), 
associate  in  risk  management  (ARM),  of 
associate  in  claims  (AIC),  of  the 
following: 

(i)  Efficiency  of  any  Third  Party 
Administrator; 

(ii)  Timeliness  of  the  claim  payments 
and  reserving  practices;  and 

(iii)  The  ao^uacy  of  reinsurance 
coverage. 

(e)  Revocation  of  approval  of  a 
nonprofit  insurance  entity.  HUD  may 
revoke  its  approval  of  a  nonprofit 
insurance  entity  under  this  section 
when  it  no  longer  meets  the 
requirements  of  this  section.  The 
nonprofit  insurance  entity  will  be 
notified  in  writing  of  the  proposed 
revocation  of  its  approval,  and  the 


manner  and  time  in  which  to  request  a 
hearing  to  challenge  the  determination 
The  procedure  to  be  followed  is 
specified  in  24  CFR  part  26. 

Subpart  C — Development 

§  950.200    Roles  and  responslbHities  of 
Federal  agendes. 

HUD,  IHS,  BIA.  and  other  appropriate 
agencies  shall  coordinate  functions  in 
accordance  with  the  Interdepartmental 
Agreement  HUD  shall  take  the  lead  role 
in  any  area  specifically  related  to  the 
construction  of  Indian  housing  under 
this  part.        , 

§950.205    Allocation. 

HUD  will  allocate  funds  to  Indian 
Field  Offices  using  a  systematic  process 
that  considers  the  relative  need  for 
housing  in  each  HUD  area  or  other 
geographic  area,  based  on  the  most 
recent  and  reliable  data  available.  (See 
24  CFR  part  791.  subpart  D.) 

§  950.21 0    Autttority  for  proceeding  witt)out 
HUD  approval 

(a)  IHA  authority  to  proceed.  An  IHA 
may  proceed  with  development 
functions  without  obtaining  HUD 
approval  as  otherwise  specified  in  this 
part. 

(b)  Rescinding  authorization.  At  any 
time  during  the  development  process, 
HUD  may  make  a  determination  that  an 
IHA,  due  to  performance  deficiencies, 
shall  obtain  HUD  approval  of  additional 
processing  steps.  If  such  a 
determination  is  made,  HUD  shall 
explain  in  writing  the  reasons  for  the 
determination  and  specify  any 
processing  steps  which  are  subject  to 
additional  technical  assistance  and  prior 
approval  by  HUD.  Processing  under  this 
"assisted"  method  of  development  may 
result  fitim: 

(1)  A  request  from  an  IHA  to  nsceive 
additional  assistance  in  the 
development  process  but  only  to  the 
extent  that  HUD  agrees  that  such 
assistance  is  necessary  and  has  the 
resources  available  to  provide  .such 
assistance; 

(2)  The  result  of  monitoring  an  IHA's 
development  performance  pursuant  to 
§950.135.  When  identified  deficiencies 
are  corrected  to  the  satisfaction  of  HUD. 
the  IHA's  development  processing  will 
return  to  the  "standard"  method  of 
development  or,  with  the  agreement  of 
the  IHA  and  HUD,  may  continue  to  be 
processed  under  the  "assisted"  method 
of  development  in  accordance  with 
§950.210(b). 

(3)  The  IHA  staff  is  inexperienced  in 
or  has  had  no  recent  experience  in  the     - 
development  of  new  housing. 
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§950.215    Production  mettiods. 

Choice  and  approval  of  production 
method.  The  IHA  may  utilize  any 
production  method  or  combination  of 
production  methods  to  develop  its 
projects  as  long  as  the  production 
method(s)  is  not  in  conflict  with  the 
procurement  requirements  of  24  CFR 
85.36  and  subpart  B  of  this  part.  The 
IHA  shall  advise  HUD  on  the 
application  fora  project  of  its  choice  of 
production  methods.  Prior  HUD 
approval  is  required  ifthe  method 
selected  is  force  account  or  if  the  IHA 
proposes  to  utilize  a  noncompetitive 
procurement  method.  If  HUD 
disapproves  the  IHA's  preferred 
development  method,  it  will  furnish  a 
statement  of  its  reasons  to  the  IHA. 
Historically,  production  methods 
utilized  in  the  Indian  Housing  program 
are: 

(a)  Conventional  method.  Under  the 
Conventional  method,  the  IHA  plans  the 
project  and  prepares  drawings  and 
specifications.  The  IHA  solicits 
competitive  bids  through  public 
advertisement  and  awards  the  contract 
to  the  lowest  responsible  bidder. 

(b)  Turnkey  method.  Under  the 
Turnkey  method,  the  IHA  advertises  for 
developers  to  submit  proposals  to  build 
a  project  described  in  the  IHA's 
invitation  for  proposals.  The  invitation 
for  proposals  may  prescribe  the  sites  to 
be  used.  The  IHA  evaluates  the 
proposals  and  selects  the  best  proposal 
after  considering  price,  design,  site,  the 
developer's  experience  and  other 
evidence  of  the  developer's  ability  to 
complete  the  project.  Upon  completion 
of  the  project  (or  stages  thereof)  in 
accordance  with  the  contract  of  sale,  the 
IHA  purchases  the  project  (or  stage) 
from  the  developer. 

(c)  Modified  Turnkey.  Under  this 
modified  method,  the  procedure  is 
similar  to  the  conventional  method, 
except  that  the  developer/contractor 
usually  receives  no  progress  payments 
ft-om  the  IHA  and  is  responsible  for 
acceptable  completion  before  receiving 
any  payment  from  the  IHA. 

(d)  Self-Help.  The  Self-Help  method  is 
applicable  only  to  the  Mutual  Help 
Homeownership  Opportunity  program. 
Under  this  method,  with  technical 
assistance  and  supervision  and 
materials  provided  by  the  IHA,  a  small 
group  of  families  build  a  substantial 
portion  of  the  homes  to  be  purchased  by 
the  families  in  the  group.  Their  work  is 
supplemented  by  skilled  labor  obtained 
under  contract.  See  subpart  F  of  this 
part  for  more  details  concerning  this 
method. 

(e)  Acquisition  of  existing,housing 
(with  or  without  rehabilitation).  Under 
the  Acquisition  method,  the  IHA 


purchases  existing  bousing  that  may 
need  only  minor  repairs  or  that  may 
require  substantial  rehabilitation.  Repair 
or  rehabilitation  may  be  accompHshed 
before  acquisition  using  Turnkey 
jjrocedures  or  after  acquisition  using 
Conventional  or  Force  Account      « 
procedures.  An  ACC  may  be  executed 
before  site  approval,  provided  the  IHA 
has  documented  evidence  that  adequate 
sites  are  available  to  accommodate  the 
units  contained  in  the  program 
reservation.  ^ 

(f)  Force  account  method.  (1)  Under 
the  Force  Account  method,  an  IHA 
performs  construction  or  rehabilitation 
using  its  own  work  force,  either  entirely 
or  in  combination  with  contractors. 

(2)  The  Force  Account  method  may  be 
used  only  if  justified  by  the  IHA  and 
approved  by  the  HUD  Field  Office.  The 
IHA  must  demonstrate  that  it  has  the 
technical  and  administrative 
capabilities  to  complete  the  project 
within  the  projected  time  and  budget. 
The  HUD  Field  Office  shall  require  that 
a  Tribe  or  IHA  agree  in  writing:  to  cover 
any  costs  in  excess  of  the  HUD- 
estimated  construction  costs; 
demonstrate  that  it  has  the  financial 
resources  to  meet  the  excess  costs  up  to 
a  specified  amount;  and  provide  some 
form  of  security  acceptable  to  HUD  to 
cover  excess  costs.  For  this  purpose,  an 
IHA  may  use  attachable  assets  including 
funds  maintained  in  its  reserve  for 
replacements  received  from  the  sale  of 
Mutual  Help  units. 

§  950.220    Total  development  cost. 

(a)  Total  development  cost  standard. 
The  total  development  cost  (TDC) 
standard,  which  limits  the  allowable 
cost  for  developing  Indian  housing 
projects,  is  determined  as  a  per  unit  cost 
for  various  vmit  sizes,  structure  types 
and  geographic  areas.  It  is  developed  by 
HUD  by  applying  a  simple  multipHer  to 
an  average  construction  cost.  The  costs 
covered  by  the  TDC  approved  for  a 
project,  which  is  subject  to  the  TDC 
standard,  include  all  costs  associated 
with  the  project,  except  for  costs  of  off- 
site  water  and  sanitation  facilities 
infrastructure  and  donations  received 
from  any  public  or  private  source.  Costs 
for  off-site  water  and  sanitation  facilities 
infrastructure  and  any  donations 
received  must  be  included  in  the  project 
development  cost  budget  but  will  be 
excluded  ft-om  the  calculation  of  the 
project  TDC. 

(h)  Creation  of  TDC  areas.  HUD  Field 
Offices  shall  periodically  assess  the 
adequacy  of  the  existing  TDC  areas.  The 
geographical  area  used  as  a  TDC  area 
shall  be  a  single  contiguous  physical 
area  with  a  clearly  identified  boundary 
line.  TDC  areas  shall  have  a  relatively 


consistent  construction  bidding 
environment,  and  they  shall  not 
overlap.  An  IHA  may  request  or  the 
HUD  Field  Office  Administrator  may 
initiate  preparation  of  a 
recommendation  for  changing  the  TDC 
areas. 

(c)  Approval  of  total  development  cost 
for  a  project.  The  total  development 
cost,  as  defined  in  §  950.102,  is  the 
amount  approved  by  HUD  for 
development  of  a  particular  project,  and 
it  will  not  exceed  the  TDC  limit  except 
as  follows: 

(1)  The  Secretary  may  provide  that  the 
TDC  for  a  project  may  exceed  the  TDC 
limit  by  up  to  10  percent  of  the 
published  TDC  for  special  situations 
such  as,  but  not  limited  to,  required 
relocation  costs,  start-up  costs  for  on- 
site  solid  waste  removal,  and  energy 
efficient  housing  design. 

(2)  In  unusual  circumstances,  where 
the  Secretary  makes  a  wTiften 
determination  that  there  is  good  cause 
to  exceed  the  limit  of  110  percent  of  the 
maximum  allowable  TDC,  the  Secretary 
may  approve  a  higher  amount.  An 
example  of  a  circumstance  that  might 
form  the  basis  for  this  type  of 
determination  is  an  unforeseen  site 
improvement  cost  that  is  on-site  only 
(not  including  any  cost  related  to  roads 
or  driveways). 

(3)  Any  approval  to  exceed  the  TDC 
limit  for  a  development  that  is  based  on 
the  published  TDC  standard  shall  be 
subject  to  fund  availabihty, 

(d)  In  approving  the  total 
development  cost,  HUD  will  approve  a 
reasonable  amount  for  preliminary 
planning. 

(e)  Program  reservations.  (1)  Funds 
reserved  for  initial  program  reservations 
shall  be  based  on  reasonable  costs  for 
developments. 

(2)  After  initial  funding,  the  IHA  may 
propose  any  reasonable  housing  design 
in  their  development  program,  as  long 
as  the  building  codes  and  other 
standards  adopted  by  the  IHA  are  not 
compromised  and  the  cost  of  the  units 
to  HUD  will  not  exceed  the  funds 
reserved. 

(3)  The  IHA  must  commence 
construction  within  30  months  from  the 
program  reservation  date.  An  IHA's 
failure  to  commence  construction 
within  30  months  constitutes  grounds 
for  termination  of  the  project.  Excluded 
from  this  computation  is  delay  in 
construction  caused  by  the  failure  of 
HUD  to  process  such  project  within  a 
reasonable  period  of  time,  any 
environmental  review  requirement,  any 
legal  action  affecting  the  project,  or  any 
other  factor  beyond  the  control  of  thu 
IHA. 
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(f)  Cost  review;  HUD  will  review  the 
development  budget  of  each  project  for 
compliance  witfaj  the  maxiinuni 
allowable  TDC  bftsad  on  published  TDC 
standards  and  w^th  reasonable 
development  co^,  determined  by  a  cost 
estimate  prepared  using  HUD  data  on 
Indian  t»<v^«"g  developments  actually 
constructed.  The  review  will  consider 
any  conditions  tkat  may  affect  the  cost 
analysis,  such  as<logistical  problems 
associated  with  ifevelopments  of  remote 
location,  low  deiisity  or  scattered  sites, 
the  unavailability  of  skilled  labor  and 
acceptable  materials,  local  customs, 
abnormal  climat^  conditions,  and 
alternative  heat  purees,  such  as  wood 
or  coal.  1 

(g)  Construction  at  reasonable  cost. 
The  IHA  shall  cotnplete  development  of 
each  project  at  tUe  lowest  possible  cost 
of  construction  and  long-term  operation 
of  the  project,  and  in  no  event  may  the 
cost  of  the  project  exceed  the  approved 
total  development  cost. 

(h)  Training  of^residents.  The 
development  cost  budget  submitted 
with  the  development  program  shall 
include  an  estimated  amount  for  costs  of 
a  HUD-approved  tenant  counseling 
program.  This  cofmseling  shall  be 
subject  to  the  prdvisions  of  §  950.453, 
substituting  renter  and  prospective 
renter  for  Homebuyer,  where  applicable. 
Those  provisions  which  by  their  nature 
are  only  applicat  le  to  NfH  projects  are 
applicable  only  t  >  a  MH  counseling 
program. 

(ij  Initial  insurvnce  premiums.  The 
insurance  premiiims  for  the  first  three 
years  may  be  inc  uded  in  development 
costs,  with  no  ob  igation  for 
reimbursement  fi  om  operating  receipts. 
The  anticipated  c  ost  of  such  premiums 
may  be  charged  t  >  the  development  and 
placed  in  escrow  by  the  IHA  to  enable 
closeout  of  the  d(  ivelopment  program. 


(Approved  by  the 
Budget  under  cent 


C  iffice  of  Management  and 
tipl  number  2577-0101.) 


§950.225    Applies  tion. 

(a)  Submission  to  HUD.  (1)  An  IHA 
may  submit  an  aaplication  for  a  project 
after  HUD  issues  a  general  notification 
that  funds  are  avi  lilable. 

(2)  The  appUca  Lion  shall  be  on  the 
form  prescribed  I  y  HUD  and  shall  be 
accompanied  by  ill  the  legal  and 
administrative  at  achments  required  by 
the  form.  The  ap]  tUcation  must  include 
comments  by  the  Chief  Executive 
Officer  on  behalf  of  the  unit  of  local 
government  whei  e  the  project  is  to  be 
located. 

(3)  Where  the  \  rovisions  for  the 
necessary  local  g(  >vemment  cooperation 
are  not  containeq  in  the  ordinance  or 
oiher  enactment  treating  the  IHA,  the 
IHA  shall  submit  an  executed 


cooperation  agreement  (or  a  copy  of  an 
existing  one)  for  the  location  involved, 
which  is  sufficient  to  cover  the  number 
of  units  in  the  application. 

(4)  For  an  IHA  that  administers  the 
Indian  housing  program  for  more  than 
one  specific  Tribal  government,  or  in 
the  case  of  Alaska,  more  than  one 
village,  the  IHA  may  submit  an 
application  on  behalf  of  each  distinct 
Tribal  entity  or  village.  An  IHA 
administering  the  program  in  this 
manner  is  an  "umbrella"  IHA. 

(5)  An  application  which  contains 
rental  housing  shall  include: 

(i)  A  certification  that  the  IHA  has 
reviewed  the  expected  income  and 
expenses  of  the  proposed  development 
and  that  the  development  is  financially 
feasible  at  the  current  subsidy  expense 
level;  or 

(ii)  A  request  for  an  allowable  expense 
level  which  will  enable  the  project  to  be 
feasibly  operated. 

(6)  An  apphcation  which  contains 
mutual  help  housing  shall  include  a 
certification  that  there  is  a  sufficient 
number  of  eligible  homebuyers  to 
ensure  the  viability  of  the  project. 

(b)  In  order  to  submit  an  application, 
the  DiA  must  be  eUgible  and  have 
satisfied  any  requirements  imposed  in 
accordance  with  §  950.135.  If  an 
ineUgible  IHA  submits  an  application, 
the  HUD  Field  Office  will  return  the 
application  and  will  outline  the  specific 
reasons  for  the  determination  of 
ineligibility. 

(c)(1)  Applications  will  be  rated  and 
points  will  be  awarded  for.the  following 
categories: 

(i)  The  relative  unmet  need  for 
housing; 

(ii)  Tne  relative  IHA  occupancy  rate 
compared  to  the  occupancy  rates  of 
other  eligible  IHAs  submitting 
applications; 

(iii)  Length  of  time  since  the  last 
program  reservation  date  for  each  IHA 
compared  to  other  eligible  IHAs 
submitting  applications; 

(iv)  Current  IHA  development 
pipeline  activity;  and 

(v)  Other  factors  identified  in  a  notice 
of  funding  availability. 

(2)  After  the  completion  of  the  rating 
process,  apphcations  will  be  listed 
together  to  produce  an  ordered  ranking. 
An  IHA  that  has  not  previously  received 
housing  assistance  under  this  part  will 
be  given  a  preference  over  all  previously 
funded  IHAs.  The  application  with  the 
highest  point  total  will  be  funded  first; 
the  next  highest  will  be  funded  second; 
and  the  process  will  continue  until 
funds  are  exhausted. 

(d)  Program  rese/vaf/on.  (1)  The 
program  reservation  will  specify 
housing  type,  household  type. 


development  method,  the  fiinds 
reserved,  the  minimum  and  maximum 
number  of  total  units,  and  units  of  each 
bedroom  size  to  be  developed.  The 
program  reservation  will  limit  the  total 
project  developnoent  cost  to  the  TDC 
level. 

(2)  As  long  »s  the  total  project 
development  cost  hmit  is  not  exceeded, 
the  number  of  units  may  be  changed  by 
the  IHA.  If  an  IHA  desires  to  change  the 
number  of  units  to  be  developed,  it  must 
submit  to  HUD  a  request  to  amend  the 
program  reservation,  including 
documentation  supporting  the  request 
HUD  will  either  approve  the  request  or 
notify  the  IHA  of  the  reason  the  request 
is  not  approved.  Amendment  funds  may 
not  be  used  to  increase  the  project  size. 

(e)  Execution  ofACC.  (1)  Upon 
issuance  of  the  program  reservation  by 
HUD,  the  IHA  and  HUD  may  execute  an 
ACC  to  cover  the  costs  of  surveys  and 
other  HUD-approved  planning  activities 
with  respect  to  the  number  of  units 
covered  by  the  program  reservation. 
HUD  may  execute  an  ACC  for  an 
amoimt  which  the  IHA  demonstrates  to 
the  satisfaction  of  the  HUD  Field  Office 
is  required  for  the  planning  of  the 
project  In  support  of  a  request  for  an 
ACC  for  planning,  the  DiA  shall  submit 
for  HUD  approval  a  preliminary  budget 
showing  anticipated  expenditures  and 
any  needed  sup[>orting  documentation. 
A  preliminary  budget  for  planning  may 
include  costs  for  comprehensive 
planning.  (See  paragraph  (g)  of  this 
section). 

(2)  Funds  for  planning  shall  in  no 
event  be  provided  or  used  for  purposes, 
or  in  amounts,  that  would  not  be 
approvable  for  inclusion  in  a 
development  cost  budget. 

(3)  IJse  of  development  funds  of 
projects  under  ACC  to  cover  costs  for 
another  project  is  strictly  prohibited 
except  as  provided  for  imder  paragraph 
(g)  of  this  section. 

(0  ACC  amendment  for  construction 
and  operation.  An  amendment  to  the 
ACC  to  cover  development  and 
operation  of  a  project  shall  not  be 
executed  until  the  IHA  has  adopted,  and 
HUD  has  approved,  the  development 
program  for  the  project.  In  no  event  may 
an  IHA  execute  a  contract  for 
construction  or  development  before  the 
execution  of  an  ACC  amendment  for 
construction  or  development. 

(g)  Comprehensive  housing  plan.  At 
the  request  of  an  IHA,  HUD  may 
approve  up  to  an  additional  one  percent 
of  the  program  reservation  above  the 
amoimt  approved  in  accordance  with 
paragraph  (d)(1)  of  this  section  to 
establish  and/or  update  a  master 
housing  plan  for  its  £u«a  of  operation. 
The  plan  should  contain  such  elements 
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as  proposed  housing  sites,  existing  aiui 
proposed  off-site  roads,  existing  and 
proposed  water  and  sewer  facilities.  In 
addition,  ihe  plan  should  address 
geographical  and  topographical  features, 
as  well  as  socio-economic  and  cultural 
factors  such  as  employment 
opportunities,  schools  and  services 
which  have  an  impact  on  the  placement 
of  residential  housing.  The  plan  should 
be  approved  by  resolution  of  the  Tribal 
council.  The  one  percent  cost  for  the 
comprehensive  housing  plan  may  be 
charged  to  the  development  and  placed 
in  an  escrow  or  revolving  fund  account 
by  the  IHA  to  enable  closeout  of  the 
development  program  and/or  pooUng  of 
plaxming  resources. 

§950.230    ProieetcooRttnalkm. 

(a)  Project  coordination  meeting. 
Upon  notification  of  a  Program 
Reservation,  the  IHA  shall  schedule  a 
project  coordination  meeting  to  plan 
and  schedule  the  steps  needed  to 
develop  the  project.  The  IHA  will  invite 
to  the  project  coordination  meeting  the 
project  designer  (if  known)  and  any 
Tribal,  state  or  Federal  officials  who 
will  participate  in  the  development  of 
the  project.  At  the  project  coordination 
meeting,  the  IHA  shall  establish  a 
schedule  of  planning  activities 
including  target  date(s)  for  completion 
of  key  activities  including  the 
submission  of  the  complete 
development  program  to  HUD.  The 
schedule,  including  any  amendments 
thereto,  shall  be  provided  to  meeting 
participant  and  to  HUD  to  be  used  in 
planning  and  monitoring  activities. 

(b)  Citizen  participation.  The  IHA 
shall  hold  at  least  one  public  meeting  at 
which  comments  are  solicited  on  both 
the  proposed  sites  and  project  design 
fi'om  potential  occupants,  as  well  as 
from  o.i  er  persons  interested  in  the 
project.  Such  meeting  may  be  held  in 
conjunction  with  a  regularly  scheduled 
board  meeting  or  may  be  held  separately 
after  adequate  notice  is  provided  to  the 
public  to  enable  full  participation  by 
interested  parties.  The  IHA  should  give 
maximum  consideration  to  all  public 
comments  in  the  design  of  the  project. 
Minutes  from  the  meeting  and  a 
summary  of  the  IHA's  action  on  pubfic 
comments  shall  be  included  in  the 
submission  of  the  development  program 
to  HUD.  Failure  to  hold  a  pubUc 
meeting  or  to  include  the  minutes  of  the 
meeting  in  the  development  program 
shall  be  grounds  for  disapproval  of  the 
development  program. 

§  950.235   Site  selection  crileria. 

(a)  Relation  to  Tribal,  local  and 
regional  plans.  Selected  sites  must 


comply  with  all  apphcable  Tribal,  local 
and/or  regional  plans. 

(b)  Access  roads.  Access  roads  up  to 
the  boundaries  of  multi-unit  sites  shall 
be  provided  by  the  BIA.  the  Tribe  or 
other  appropriate  ageiicy  and  shall  not 
be  an  eligible  cost  of  the  project.  Access 
roads  up  to  the  boundaries  of  individual 
homesites  in  a  scattered  site  project 
shall  be  provided  by  the  homebuyer.  the 
Tribe,  or  other  appropriate  agency  and 
shall  not  be  an  eligible  cost  of  the 
project.  Access  roads  shall  be 
maintained  by  a  responsible  local  entity 
to  provide  safe  and  suitable  vehicular 
access  at  all  times.  No  site  may  be 
approved  unless  such  access  roads  exist, 
or  a  written  assurance  has  been  obtained 
from  the  responsible  entity  that  roads 
will  be  constructed  before 
commencement  of  project  construction. 

(c)  Utilities.  Before  final  site  approval, 
the  IHA  must  demonstrate  that  all 
utility  services  necessary  for  the 
operation  of  the  project  are  available  or 
will  be  available  at  the  time  of  project 
occupancy  and  that  no  legal,  political, 
geographical,  or  contractual  obstacles 
exist  that  will  prevent  access  to  these 
utility  services. 

(d)  Physical  characteristics  of  site. 
The  physical  characteristics  of  a  site 
shall  facilitate  overall  economy  in  site 
preparation,  construction,  and 
management.  Only  reasonable  costs  for 
siureys.  planning,  test  borings,  and  test 
wells  shall  be  included  in  the 
development  cost  of  the  project. 

(e)  Size  of  sites.  An  individual 
homesite,  whether  a  scattered  site  or 
included  in  a  multi-imit  site,  shall  not 
exceed  the  size  determined  by  the  IHA 
or  by  Tribal  or  local  policy  to  be 
necessary  for  the  use  and  occupancy  by 
the  resident  of  the  dwelling  unit. 

(f)  Alternate  sites.  In  order  to 
minimize  delay  to  the  proipct  in  the 
event  of  the  withdrawal  of  a  selected 
homebuyer  or  an  approved  site,  the  IHA 
should  have  a  reasonable  niunber  of 
alternates  available.  Each  homesite  shall 
be  legally  and  practicably  available  for 
use  by  another  homebuyer.  If  a  site  is 
part  of  other  land  owned  by  the 
prospective  homebuyer,  the  lease  or 
other  conveyance  to  the  IHA  shall 
include  the  legal  right  of  access  to  the 
site  by  any  substitute  homebuyer. 

§  950.240    Types  of  interest  In  land. 

(a)  Trust  or  restricted  land.  Sites  on 
Tribally  or  individually  owned  trust  or 
restricted  land  (as  defined  in  25  CFR 
151.2)  shall  be  leased  to  the  IHA^or  a 
term  of  not  less  than  50  years  (25  years, 
automatically  renewable  for  an 
additional  term  of  25  years)  on  a  HUD 
approved  form  of  lease,  which  will 
provide  that  the  lease  cannot  be 


terminated  before  its  expiration  without 
the  consent  of  the  IHA.  or.  while  the  site 
remains  under  the  ACC,  by  HUD. 

(b)  Unrestricted  land.  Sites  on 
unrestricted  land^shall  be  either 
conveyed  to  the  IHA  in  fee  or  leased  to 
the  IHA  on  a  HUD  approved  form  of 
lease  for  a  term  of  not  less  than  50  years. 

(c)  Other.  Not  withstanding  the  type 
of  interest  in  land,  all  project  property 
shall  be  exempt  from  local  or  state 
imposed  real  or  personal  property  tax  in 
accordance  with  section  6(d)  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C. 
1437d(d)). 

§950245    Appiaisais. 

(a)  When  the  cost  of  a  site  is  to  be 
charged  to  the  DiA's  development  cost, 
an  appraisal  shall  be  made  in 
accordance  with  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  PoUcies  Act  of 
1970,  as  amended  (42  U.S.C.  4601- 
4655).  Government -wide  implementing 
regulations  are  at  49  CFR  part  24.  The 
cost  of  donated  land  may  be  assumed  to 
be  $1,500  per  unit.  An  appraisal  of 
donated  land  must  be  performed  only  if 
the  IHA  determines  that  the  value  to  be 
attributed  to  the  site  exceeds  $1,500. 

(b)  When  the  interest  to  be  appraised 
is  a  leasehold  interest  in  1  ribally  or 
individually  owned  trust  or  restricted 
land  and  comparable  leasehold 
transactions  are  not  available,  the 
appraiser  shall  estimate  the  value  of  the 
land  as  if  alienable  in  fee,  based  on  a 
comparison  of  the  land  being  valued 
with  sales  of  fee  interests  in  comparable 
land  in  the  same  or  competing  market 
areas. 

§  950.250    Site  approval. 

(a)  IHA  certification.  Prior  to  or 
concurrent  with  the  submission  of  the 
Development  Program,  the  IHA  shall 
submit  a  v»Titten  certification  to  HUD 
that  all  conditions  which  would  prevent 
the  site  from  being  included  in  the 
project  have  been  satisfactorily 
addressed  and  there  are  no  legal  or 
physical  reasons  which  would  interfere 
with  the  occupancy  and  use  of  the  site 
dunng  tiie  term  of  the  ACC.  Such 
certification  shall  be  conditioned  only 
upon  final  acquisition  or  execuUcMi  of  a 
lease  on  the  property. 

(b)  Tentative  site  approval.  (1)  When 
a  site  is  proposed  for  use.  the  IH,^  shall 
inspect  the  property  to  ascertain  its 
suitability  for  development.  Where 
appropriate,  the  IHA  shall  request  an 
inspection  of  any  proposed  site  by 
utility  suppliers,  the  BIA,  the  IHS,  and 
a  representative  of  the  local  governing 
body  and  shall  include  each  agency's 
comments  in  a  list  of  potential  site 
approval  concerns.  If  the  IHA 


39100 


Federal  Register  /  Vol.  59.  No.  146  /  Monday,  August  1.  1994  /  Proposed  Rules 


detennines  iha :  a  site  does  not  contain 
any  legal  or  phy^sical  conditions  which 
would  exclude  it  from  consideration  for 
acquisition,  thi  IHA  shall  prepare  a 
listing  of  all  co  iditions  which  must  be 
corrected  or  ad  dressed  prior  to 
acquisition  of  t  le  site.  The 
determination  )y  the  IHA  and  the 
preparation  of  he  list  of  conditions 
shall  be  consid  jred  the  tentative 
approval  of  the  site. 

12)  Tentative  site  approval  will  not  be 
determined  un  il  the  requirements  for 
compliance  wi  h  local  governmental 
approval  have  >een  met.  (See  24  CFR 
part  791.) 

(3)  Upon  det  irmination  of  tentative 
site  approval,  t  le  IHA  shall  request 
environmental  review  by  HUD.  HUD 
may  request  thi » IHA  to  provide 
information  or  :onduct  surveys  or 
studies  which  '  vill  assist  in  the 
determination !  )y  HUD  of  the 
environmental  suitability  of  the  site  for 
development.  I  fpon  completion  of  the 
environmental  review,  HUD  will 
provide  the  IHi  i  with  a  copy  of  its 
Environmental  Assessment, 
environmental  review.  Finding  of  No 
Significant  Imp  act  (FONSI)  and/or  with 
the  reasons  wh  /  the  site  was  not 
environmental  y  satisfactory.  The  cost 
of  completing  <  nvironmental  surveys  or 
studies  is  an  el  gible  project  cost.  Until 
HUD  issues  a  F  DNSI,  eligible  planning 
costs  are  limited  to  those  activities 
necessary  to  aia  in  the  completion  of  the 
envirorunental  assessment. 

(c)  Final  site  approval.  (1)  Final  site 
approval  occur  >  when  a  site  satisfies  all 
of  the  conditions  stated  in  the  tentative 
approval  and.  \  nth  respect  to  trust  land 
or  restricted  lai  d  over  which  the  BIA 
has  authority,  t  le  BIA  has  given  either 
unconditional  :oncurrence  for  final  site 
approval  or  coi  icurrence  conditioned 
only  on  subseq  jent  execution  of  site 
leases  or  right-  >f-way  easements.  If  the 
BIA  has  given  inal  site  approval 
conditioned  or  subsequent  execution  of 
site  leases  of  ri  ;hts-of-way,  the  IHA 
shall  obtain  frc  m  the  BIA  written 
assurani:e  that  i  valid  lease,  executed  by 
all  the  necessai  y  parties,  can  be 
obtained  witlii  i  a  reasonable  time  and 
before  start  of  ( onstruction. 

(2)  Final  site  approval  on  all  sites  for 
the  project  n\Ui  t  occur: 

(r)  Before  e.\(  cution  of  an  ACC  for 
construction  ai  d  operation,  except  for  a 
project  develoj  ed  under  the  acquisition 
method  or  for  « ;stricted  land  sites,  in 
accordance  wil  i  paragraph  (c)(3)  of  this 
section; 

(ii)  Before  an  y  conunitment  is  made  to 
acquire  or  leasi  i  any  site;  and 

(lii)  Before  o  instruction  is  started.  In 
addition,  lease  ;  and  necessary  rights-of- 
way  must  be  oltained  before  solicitation 


of  construction  bids  or  before 
construction  may  begin  on  any  units. 

(3)  With  respect  to  trust  or  restricted 
land  sites,  HUD  may  execute  the  ACC 
for  construction  and  operation  before 
final  site  approval  of  all  sites  only  when 
the  following  conditions  have  been  met: 

(i)  All  sites  for  the  project  have 
tentative  site  approval; 

(ii)  At  least  50  percent  of  the  sites 
have  final  site  approval; 

(iii)  HUD  is  satisfied  that  the  balance 
of  the  sites  will  meet  the  requirements 
for  final  site  approval  no  later  than  one 
year  from  execution  of  the  construction 
contract;  and 

(iv)  The  construction  contract 
provides  that  if  all  sites,  finally 
approved  and  with  executed  leases, 
have  not  been  delivered  by  the  IHA  to 
the  contractor  within  one  year  from 
execution  of  the  construction  contract 
(or  HUD-approved  extension),  the 
construction  contract  shall  be  reduced 
by  the  amount  attributable  to  the  ujiits 
to  be  developed  on  the  undelivered 
sites. 

§  950.255    Design  criteria. 

(a)  Applicable  building  code.  (1) 
General.  For  purposes  of  housing 
assisted  under  chapter  IX  of  this  title, 
the  IHA  must  use  the  applicable  Tribal 
or  other  local  building  code  where  it 
meets  or  exceeds  standards  of  model 
national  building  codes;  or  if  there  is 
none,  it  must  use  a  model  building 
code,  or  a  State  or  other  locality's 
building  code.  Newly  constructed 
housing  shall  meet  or  exceed  the 
requirements  of  the  latest  Model  Energy 
Code  published  by  the  Council  of 
AmericanBuilding  Officials.  The  IHA 
must  coordinate  with  the  Tribe,  or  local 
government,  if  appropriate,  to  assure 
adoption  of  a  code  that  satisfies  the 
standards  specified  in  paragraph  (a)(2) 
of  this  section.  The  code  may  make 
special  provisions  for  traditional  and 
culturally  oriented  design  features.  In 
the  absence  of  tribally  adopted  codes, 
the  IHA  shall  determine,  by  Resolution 
of  the  Board  of  Commissioners,  building 
codes  to  be  followed  in  the  development 
of  its  housing. 

(2)  Required  standards.  The  code 
used  must  provide  sufficient  flexibility 
to  permit  the  use  of  different  designs 
and  materials;  must  include  standards 
for  reasonable  site  designs;  must  include 
cost-effective  energy  conservation 
performance  standards  designed  to 
ensure  the  lowest  total  construction  and 
operating  costs;  must  give  proper 
consideration  to  the  needs  of  physically 
handicapped  persons  for  ready  access 
to.  and  use  of,  housing  assisted  under 
this  chapter  (see  24  CFR  part  8);  and 


must  be  sufficient  to  produce  a  decent, 
safe  and  sanitary  home. 

(b)  lyjel  and  energy  consumption.  In 
selecting  fi'om  among  design  options  for 
heating,  cooking,  and  electrical  systems, 
maximimi  attention  shall  be  given  to 
cost,  adequacy,  maintenance  of  the 
system,  and  the  long  term  reliability  of 
fuel  supplies.  Where  fuel  is  not  locally   ' 
available  at  low  cost,  alternate  systems 
such  as  wind,  solar,  or  coal,  may  be 
used  and  included  in  the  project  cost. 

(c)  Moderate  housing  design.  The 
design  chosen  by  the  IHA  must  be  of 
moderate  design  standard  taking  into 
consideration  anticipated  long  term 
operating  costs. 

(d)  Water  provisions  for  Alaska. 
Alaska  Native  housing  assisted  under 
this  part  shall  be  designed  and 
constructed  to  include  water  storage 
tanks  when  the  housing  is  not  served  by 
or  scheduled  to  be  served  by  piped 
utilities.  These  tanks  shall  be  no  less 
than  100  gallons  in  capacity  and  be 
constructed  to  be  accessed  from  outside 
the  house. 

(e)  Design  approval.  The  IHA  shall 
obtain  the  approval  of  project  designs  by 
all  local  or  tribal  regulatory  agencies,  by 
the  BIA  for  on-site  streets,  and  the  IHS, 
where  appropriate,  for  community  water 
and/or  sewer  facilities.  The  IHA  shall 
assure  the  design  meets  applicable 
building  codes,  that  the  project  can  be 
constructed  within  the  amount  of  funds 
reserved  for  the  development,  and  that 
the  project  is  financially  feasible 
including  ongoing  maintenance  cost 
considerations. 

§  950.260    IHA  development  program. 

An  IHA  development  program  is 
required  for  all  development  methods, 
and  must  be  approved  by  HUD. 

(a)  IHA  submission.  (\)  Submission  of 
the  development  program  shall  be  in 
accordance  with  the  schedule 
established  at  the  project  coordination 
meeting.  The  IHA's  failure  to  submit  the 
complete  development  program  in  the 
form  prescribed  by  HUD  by  the  date 
established  will  be  a  factor  in  HUD's 
evaluation  of  an  IHA's  administrative 
capability  in  accordance  with  §  950.135. 

(2)  In  order  to  achieve  construction 
start  within  30  months  from  the 
program  reservation  date  (see 
§  950.220(e)(3),  the  development 
program  should  be  submitted  to  HUD 
not  later  than  18  months  from  tlie 
program  reservation  date. 

(b)  HUD  review.  HUD  will  review  the 
IHA  development  program  upon  receipt. 
HUD  will  advise  the  IHA  of  any 
deficiencies  and  will  provide  the  IHA 
an  opportunity  to  make  corrections 
within  30  days  of  receipt  of  the  notice 
of  deficiencies.  To  be  approvable,the 
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development  program  must  demonstrate 
legal  sufficiency,  the  financial  feasibility 
of  the  project,  and  its  compliance  with 
all  program  requirements.  Upon 
conclusion  of  HUD's  review,  the 
development  program  will  be  either 
approved  or  disapproved.  If  the 
development  program  is  approved,  the 
ACC  will  be  executed  or  amended,  as 
necessary,  and  the  IHA  will  be 
authorized  to  acquire  the  units  or 
prepare  final  plans  for  construction.  If 
the  initial  submission  is  disapproved, 
HUD  will  notify  the  IHA  of  the  reasons 
and  allow  the  IHA  to  amend  and 
resubmit  the  development  program. 

§  950.265    Construction  and  inspections. 

Following  approval  of  the 
development  program,  the  IHA  shall 
commence  final  planning  and  begin 
construction  within  1 2  months  of  the 
development  program  approval  date. 
Unless  there  are  circumstances  beyond 
the  IHA's  control,  as  defined  in 
§  950.220(e)(3),  failure  to  commence 
construction  within  30  months  fitHn  the 
time  of  program  reservation  constitutes 
cause  for  HUD  termination  of  the  ACC 
and  recapture  of  the  reserved  funds. 

(a)  Conventional  projects.  Tlie  IHA 
shall  prepare  the  plans,  advertise  for 
bids,  and  award  a  construction  contract. 
Within  10  days  of  the  award  of  a 
construction  contract,  the  IHA  shall 
prepare  and  submit  to  HUD  a 
certification  that  it  has  met  all  program 
requirements  for  site  acquisition;  the 
preparation  of  final  plans  and 
specifications;  and  the  bidding, 
evaluation  and  award  of  the 
constructicm  contract.  Included  in  the 
submission  to  HUD.  the  IHA  shall 
submit  a  copy  of  the  set  of  construction 
plans  and  specifications,  the  bid 
advertisement,  the  construction 
contract,  the  notice  to  proceed  and  the 
contract  award  development  cost 
budget. 

(b)  Turnkey  and  modified  turnkey 
projects.  The  IHA  shaU  execute  the 
contract  of  sale.  Within  10  days  of 
execiition  of  the  contract  of  sale,  the 
IHA  shaii  prepare  and  submit  to  HUD  a 
certification  that  it  has  met  all  program 
requirements  for  site  acquisition;  the 
review  and  acceptance  of  the  final  plans 
and  specifications;  and  the  execution  of 
the  contract  of  sale.  The  IHA  shall 
submit  a  copy  of  the  set  of  construction 
plans  and  specifications  and  the 
Contract  of  Sale  and  the  contract  award 
development  cost  budget  writh  the 
certification  to  HUD. 

(c)  Force  account.  The  IH.\  shall 
prepare  the  final  construction  plans  and 
specifications:  a  detailed  plan  for 
constructing  the  project  including  the 
scope  of  work  to  be  performed  by  the 


IHA  staff  or  by  subcontractors;  and 
begin  work.  Within  10  days  of  the  date 
construction  activities  begin,  the  IHA 
shall  prepare  and  submit  to  HUD  a 
certification  that  it  has  met  all  program 
requirements  for  site  acquisition,  ^e 
proper  preparation  of  final  plans  and 
specifications  and  the  preparation  of  its 
work  plan.  Included  in  the  submission 
to  HUD,  the  IHA  shall  provide  a  copy 
of  the  set  of  construction  plans  and 
specifications,  the  work  plan  developed 
to  complete  construction  of  the  project, 
and  the  contract  award  development 
cost  budget. 

(d)  Inspections  and  monitoring.  (1) 
IHA  construction  inspections.  Whatever 
the  development  method  used,  the  IHA 
shall  be  responsible  for  dstaining 
inspections  throughout  the  construction 
period.  The  frequency  of  inspections 
and  the  procedures  to  be  used  shall 
assure  completion  of  quality  housing  in 
accordance  with  the  contract 
documents.  Inspections  shall  be 
performed  by  an  architect,  engineer,  or 
other  qualified  person  selected  by  the 
IHA. 

(2)  Coordination  of  inspections.  The 
IHA  shall  coordinate  inspections  with 
tribal  or  local  regulatory  agencies  and, 
where  applicable,  the  BIA  and/or  IHS, 
to  assure  that  all  governing  codes  and 
other  requirements  are  met. 

(3)  HUD  construction  monitoring. 
HUD  representatives  or  agents  may  visit 
construction  sites  to  evaluate  the  IHA's 
contract  administration.  These  visits 
should  not  be  construed  by  the  IHA  as 
construction  inspections. 

§  950.270    Construction  completion  and 
settlement. 

(a)  Final  inspection.  The  IHA  shall 
assure  that  all  work  is  satisfactorily 
completed,  in  accordance  with  the 
terms  of  the  construction  contract,  prior 
to  scheduling  a  final  inspection.  The 
final  inspection  shall  be  made  jointly  by 
the  IHA  and  the  contractor.  Where 
appropriate,  the  IHA  shall  notify  tribal 
or  local  regulatory  agencies,  the  BIA,  the 
IHS,  and  HUD  before  this  inspection  to 
provide  them  with  the  oppurl  unity  to 
participate  in  the  final  inspection  of  all 
or  part  of  the  work.  In  a  MH  project, 
homebuyers  shall  also  be  invited  to 
participate  in  the  inspection  of  their 
homes,  but  acceptance  shall  be  by  the 
IHA.  Maximum  consideration  shall  be 
given  to  all  homebuyer  concerns. 

(b)  Contract  settlement.  (1)  If  the  final 
inspection  discloses  no  deficiencies 
other  than  punch  Ust  items  or  seasonal 
completion  items,  the  IHA  shall,  as  soon 
as  practical,  develop  an  interim 
Certificate  of  Completion  to  enable 
partial  settlement  of  the  contract.  The 
interim  Certificate  will  detail  the  items 


remaining  and  set  forth  a  schedule  for 
their  completion,  and  will  allow  the 
IHA  to  accept  the  units  (or  stage)  for 
occupancy.  Upon  completion  erf  the 
interim  Certificate  and  receipt  of  the 
contractors  Certificate  and  RJelease,  the 
IHA  shall  release  the  monies  due  the 
contractor  less  withholdings  in 
accordance  with  the  construction 
contract. 

(2)  The  contractor  shall  complete  the 
punch  hst  items  in  accordance  with  the 
time  schedule  contained  in  the  interim 
Certificate  of  Completion.  The  IHA  may 
pay  the  contractor  for  such  items  which 
are  completed  to  the  satisfaction  of  the 
IHA.  If  the  IHA  is  satisfied  that  the 
applicable  requirements  of  the 
construction  contract  and  the  interim 
Certificate  have  been  met,  the  IHA  shall 
prepare  a  final  Certificate  of  Completion 
and  release  the  amounts  withheld  to  the 
contractor/developer. 

(c)  NotificaUon  to  HUD.  (1)  Within  10 
days  of  acceptance  of  the  project  or  any 
part  thereof,  the  IHA  shall  notify  HUD 
of  such  action.  Upon  acceptance  of  all 
units  within  a  project,  the  IHA  shall 
provide  a  notification  to  HUD  of  the 
date  the  project  was  fully  available  for 
occupancy  by  residents. 

(2)  The  IHA  shall  provide  HUD  notice 
of  the  end  of  the  rent-up  period  within 
10  days  of  such  occurrence. 

(3)  The  IHA  shall  provide  HUD  with 
a  copy  of  all  interim  and  final 
certificates  of  completion  within  10 
days  of  their  execution. 

§  950.275    Warranty  inspections  and 
enforcement 

(a)  The  construction  contract  shall 
specify  the  warranty  f>eriods  applicable 
to  items  completed  as  part  of  the 
contract.  It  shall  also  provide  for 
assignment  to  the  IHA  of  manufacturers' 
and  suppliers'  warranties  covering 
equipment  or  supplies. 

(b)  The  IHA  shall  conduct  an 
inspection  of  each  dwelling  unit  at  least 
once  not  later  than  six  months  after  the 
start  of  the  contractor's  warranty  period. 
A  separate  or  final  warranty  inspection 
shall  be  made  in  time  to  exercise  the 
IHA's  rights  before  expiration  of  the 
contractor's  warranties.  Each  inspection 
shall  cover  all  items  under  warranty  at 
the  time  of  the  inspection,  including 
items  covered  by  manufacturers'  and 
suppliers'  warranties.  At  each 
inspection,  the  IHA  shall  obtain  a 
signed  statement  from  the  occupants  as 
to  any  deficiencies  in  the  structure, 
equipment,  grounds,  etc.,  so  that  it  may 
enforce  any  rights  under  applicable 
warranties. 
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§  950.280    Correcting  deficiencies. 

(a)  Respon.jbility.  The  IHA  shall 
pursue  coiTe<:tion  of  any  deficiencies 
against  the  re  sponsible  party  (e.g. 
architect,  cor  tractor  or  the  MH 
homebuyer)  i  s  soon  as  possible  after 
discovering  t  le  deficiencies.  Where  the 
costs  of  corretting  deficiencies  cannot 
be  recovered  from  the  responsible  party 
and/or  the  de  ficiency  requires 
immediate  cc  rrection  to  protect  life  or 
safety  or  to  ai  oid  further  damage  to  the 
project  unit{s  ,  the  IHA  may  apply  to 
HUD  for  ame  idment  of  the 
development  budget  to  provide  the 
funds  required,  or  may  request  that 
operating  reci  ;ipts  or  other  funds  be 
authorized  to  be  used  to  cover  the  costs. 
In  any  case,  p  rogram  funds  shall  not  be 
used  for  this  )urpose  without  prior 
HUD  approve  1.  The  IHA  shall  be 
responsible  f(  ir  correction  of  any 
deficiencies  a  .fhich  could  have  been 
detected  and)  or  corrected  during  the 
warranty  peri  ad  if  the  IHA  had 
inspected  at  t  le  appropriate  time  or  had 
pursued  com  ction  of  deficiencies 
against  the  re  sponsible  parties. 

(b)  Amendi  nents.  (1)  HUD  may,  but  is 
not  obhgated  to  provide  additional 
funding  to  th(  IHA  to  correct 
deficiencies. '  The  ACC  may  be  amended 
to  provide  an  ounts  needed  to  correct 
deficiencies  (  md  any  damage  resulting 
there  from)  in  design,  construction,  and 
equipment  or  ly  where  there  is 
substantial  e\  idence  that  it  is  not 
possible  to  ot  tain  timely  correction  or 
payment  by  t]  le  responsible  parties, 
including  the  source  of  the  performance 
bond. 

(2)  In  the  cise  of  a  MH  home,  the 
additional  coi  t  for  correcting 
deficiencies  1 1  design,  construction  or 
equipment  (ai  id  any  damage  resulting 
therefrom)  sh  ill  not  result  in  an  increase 
in  the  homebi  lyer's  purchase  price.  If  a 
homebuyer  is  not  in  compliance  with 
the  MHO  Agr  >ement,  HUD  shall  require 
the  IHA  to  res  ch  agreement  with  the 
homebuyer  tc  correct  the 
noncomplian  :e  before  approving  the 
work. 
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certificate  discloses  unauthorized 
expenditures,  the  IHA  shall  take  such 
corrective  actions  as  HUD  di'^cts. 

Subpart  D — Operation 

§950.301    Admission  policies. 

(a)  Admission  policies.  (1)  The  IHA 
shall  adopt  written  policies  for 
admission  of  participants.  The  policies 
shall  cover  all  programs  operated  by  the 
housing  authority  and,  as  applicable, 
will  address  the  programs  individually 
to  meet  their  specific  requirements  (i.e., 
Rental,  MH,  or  Turnkey  III).  A  copy  of 
the  policies  shall  be  posted  prominently 
in  the  IHA's  office  for  examination  by 
prospective  participants,  and  shall  be 
submitted  to  the  HUD  Field  Office 
promptly  after  adoption  by  the  IHA. 
(See  §  950.416  with  respect  to  Mutual 
Help  admission  policies.) 

(2)  The  policies  shall  include  tenant 
and  homebuyer  selection  criteria 
designed  to: 

(i)  Avoid  concentrations  of  the  most 
economically  and  socially  deprived 
families  in  any  one  or  all  of  the  IHA's 
projects; 

(ii)  Ensure  that,  to  the  maximum 
extent  feasible,  the  projects  of  the  IHA 
include  families  with  a  broad  range  of 
incomes  which  generally  reflect  the 
range  of  incomes  of  those  low-income 
families  in  the  Indian  area  who  would 
be  qualified  for  admission  to  the  type  of 
project; 

(iii)  Preclude  admission  of  applicants 
whose  habits  and  practices  reasonably 
may  be  expected  to  have  a  detrimental 
effect  on  the  participants  or  the  project 
environment;  and 

(iv)  For  not  less  than  70  percent  of  the 
units  made  available  for  occupancy  in  a 
given  fiscal  year,  to  give  a  preference  in 
the  selection  of  participants  (in 
accordance  with  §950.305)  who  at  the 
time  they  are  seeking  housing 
assistance,  are  involuntarily  displaced, 
living  in  substandard  housing,  or  paying 
more  than  50  percent  of  family  income 
for  rent. 

(3)  The  IHA  admission  policies  shall 
include  the  following: 

(i)  Requirements  for  applications  and 
waiting  lists,  including  requirement  for 
selection  from  the  top  of  the  list; 

(ii)  Procedures  governing  participant 
transfer  between  units,  projects,  and 
programs; 

(iii)  Other  IHA  priorities,  if  any,  and 
a  requirement  that  a  participant  is  not 
eligible  for  voluntary  transfer  unless  all 
obligations  under  the  current  progreun 
have  been  met,  including  payment  of 
charges  to  the  IHA  and  completion  of 
maintenance  requirements; 

(iv)  Compliance  with  24  CFR  part  750, 
which  requires  applicants  and 


participants  to  disclose  and  verify  socia' 
security  numbers  at  the  time  eligibility 
is  determined  and  at  later  income 
reexaminations;  and 

(v)  Compliance  with  24  CFR  part  760. 
which  requires  applicants  and 
participants  to  sign  and  submit  consent 
forms  for  the  obtaining  of  wage  and 
claims  information  from  State  wage  and 
information  collection  agencies. 

(b)  Income  limits.  (1)  A  family  must 
be  a  Low-income  Family,  as  defined  in 
§  950.102,  to  be  eligible  for  admission. 
(With  respect  to  eligibiUty  for  the 
Mutual  Help  program,  see  special 
provisions  of  §  950.416.) 

(2)  In  extremely  unusual 
circumstances,  the  IHA  may  request  that 
HUD  increase  or  decrease  income  limits 
for  low-income  families  or  for  very  low- 
income  families  in  the  Indian  area 
because  of  unusually  high  or  low  family 
incomes.  Such  a  request  can  be  granted 
only  by  joint  approval  of  HUD's 
Assistant  Secretary  for  Housing  and 
Assistant  Secretary  for  Public  and 
Indian  Housing,  after  consultation  with 
the  Secretary  of  Agriculture  (if  the 
income  limits  are  being  established  for 
a  "rural  area"  as  defined  in  section  520 
of  the  Housing  Act  of  1949  (42  U.S.C. 
1490)). 

(c)  Standards  for  IHA  tenant/ 
homebuyer  selection  criteria.  (1)  The 
criteria  to  be  established  and 
information  to  be  considered  shall  be 
reasonably  related  to  individual 
attributes  and  behavior  of  an  applicant, 
and  shall  not  be  related  to  those  which 
may  be  imputed  to  a  particular  group  or 
category  of  persons  of  which  an 
applicant  may  be  a  member.  The  IHA's 
tenant/homebuyer  selection  criteria 
must  be  in  accordance  with  HUD 
guidelines  and  submitted  to  the  HUD 
Field  Office.  (With  respect  to  the  Mutual 
Help  program,  see  special  provisions  of 
§950.416.) 

(2)  In  the  event  of  any  unfavorable 
information  regarding  an  applicant,  the 
IHA  rriust  take  into  consideration  the 
time,  nature,  and  extent  of  the  past 
occurrence  and  reasonable  probability 
of  future  favorable  performance. 

(d)  Admission  of  single  persons — 
priority  to  elderly  and  displaced 
persons.  An  IHA  shall  extend  preference 
to  elderly  families  (including  disabled 
persons  and  handicapped  persons)  and 
displaced  persons  over  single  persons. 

(e)  Selection  preference  with  respect 
to  projects  for  elderiy  families.  (1)  In 
determining  priority  for  admission  to 
projects  for  elderly  families,  an  IHA 
must  give  a  preference  to  elderly 
families.  When  selecting  applicants  for 
admission  fi-om  among  elderly  families, 
an  IHA  must  follow  its  policies  and 
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procedures  for  applying  the  Federal 
preferences  contained  in  §950.305. 

(2)  An  IHA  may  give  a  preference  to 
near  elderly  families  in  determining 
priority  for  admission  to  projects  for 
elderly  families  when  the  IHA 
determines  that  there  are  not  enough 
eligible  elderly  families  to  fill  all  the 
units  that  are  currently  vacant  or 
expected  to  become  vacant  in  the  next 
12  months.  In  no  event  may  an  IHA 
admit  a  near  elderly  family  if  there  are 
ehgible  elderly  families  on  the  IHA's 
waiting  list  that  would  be  willing  to 
accept  an  offer  for  a  suitable  vacant  unit 
in  that  project. 

(3)  Before  electing  the  discretionary 
preference  in  paragraph  (e)(2)  of  this 
section,  an  IHA  must  conduct  outreach 
to  attract  eligible  elderly  families, 
including,  where  appropriate,  elderly 
families  residing  in  projects  not 
designated  as  being  for  elderly  families. 

(4)  If  an  IHA  elects  the  discretionary 
preference  in  paragraph  (e)(2)  of  this 
section,  the  IHA  must  follow  its  policies 
and  procedures  for  applying  the  Federal 
preferences  contained  in  §  950.305 
when  selecting  applicants  for  admission 
from  among  near  elderly  families.  Near 
elderly  families  that  do  not  qualify  for 

a  Federal  preference  and  that  are  given 
preference  for  admission  under  this 
section  over  other  non-elderly  families 
that  qualify  for  such  a  Federal 
preference  are  not  subject  to  the  30 
percent  limitation  on  admission  of 
families  without  a  Federal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period,  as  set 
out  in  §  950.305(b){2)(ii).  If  a  near 
elderly  applicant  is  a  single  person,  the 
near  elderly  single  person  may  be  given 
a  preference  for  admission  over  other 
single  persons  to  projects  for  the  elderly. 

(0  Verification  of  information  and 
notification  to  applicants. 

(1)  Verification.  Adequate  procedures 
shall  be  developed  to  obtain  and  verify 
information,  with  respect  to  each 
applicant.  Information  relative  to  the 
acceptance  or  rejection  of  an  applicant 
shall  be  documented  and  placed  in  the 
applicant's  file. 

12)  Notification  to  applicants,  (i)  If  an 
applicant  is  determined  to  be  ineligible 
for  admission  to  a  project,  the  IHA  shall 
promptly  notify  the  applicant  of  the 
basis  for  such  determination  and  shall 
provide  the  applicant,  upon  request  and 
within  a  reasonable  time  after  the 
determination  is  made,  with  an 
opportunity  for  an  informal  hearing  on 
such  determination;  and 

(ii)  When  a  determination  has  been 
made  that  an  applicant  is  eligible  and 
satisfies  all  requirements  for  admission 
including  the  tenant  selection  criteria. 


the  applicant  shall  be  notified  of  the 
approximate  date  of  occupancy  insofar 
as  that  date  can  be  reasonably 
determined. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0063.) 

§  950.305    Federal  selection  preferences. 

(a)  General.  (1)  In  selecting  applicants 
fpr  admission  to  its  projects,  each  IHA 
^must  give  preference  to  applicants  who 
are  otherwise  eligible  for  assistance  and 
who,  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard 
housing,  or  paying  more  than  50  percent 
of  family  income  for  rent. 

(2)(i)  the  IHA  must  inform  all 
applicants  of  the  availability  of  the 
Federal  preferences,  and  must  give  all 
applicants  an  opportunity  to  show  that 
they  qualify  for  a  preference.  For 
purposes  of  this  paragraph  (a)(2)(i)  of 
this  section,  applicants  include  families 
on  any  waiting  list  maintained  by  the 
IHA  when  this  section  is  implemented 
or  thereafter. 

(ii)  If  the  IHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph 
(a)(2)(i)  of  this  section  is  impracticable 
because  of  the  length  of  the  list,  the  IHA 
may  provide  this  notification  to  fewer 
than  all  applicants  on  the  list  at  any 
given  time.  The  IHA  must,  however, 
have  notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  IHA's  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  Federal  preference, 
and  the  anticipated  number  of  project 
admissions: 

(A)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify-  for 
a  Federal  preference;  and 

(B)  It  is  unlikely  that,  on  the  basis  of 
the  IHA's  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  preferences  claimed  by 
those  already  on  the  waiting  list,  any 
applicant  who  has  not  been  so  notified 
would  receive  assistance  before  those 
who  have  received  notification. 

(3)  An  IHA  must  apply  the  definitions 
of  "standard,  permanent  replacement 
housing";  "involuntary  displacement"; 
"substandard  housing"  and  "homeless 
family";  "family  income";  and  "rent" 
set  forth  in  paragraphs  (c)(5),  (d),  (f),  (h), 
and  (i),  respectively,  of  this  section, 
unless  the  IHA  submits  alternative 
definitions  for  HUD's  review  and 
approval.  An  IHA  may  apply  the 
verification  procedures  found  in 
paragraphs  (e),  (g),  and  (j)  of  this 
section,  or  it  may,  in  its  own  discretion 
and  without  HUD  approval,  adopt 
verification  procedures  of  its  own. 


(4)  For  purposes  of  this  section,  the 
term  "Federal  preference"  means  a 
tenant  selection  preference  provided 
under  this  section.  The  term 
"preference"  means  a  Federal 
preference,  unless  the  context  indicates 
otherwise. 

(b)  Applying  the  Federal  preferences. 
(1)  Each  IHA  must  include  the  Federal 
preferences  in  its  tenant  selection 
poUcies  and  procedures.  The  IHA  must 
apply  the  Federal  preferences  in  a 
manner  that  is  consistent  with  the 
provisions  of  this  section,  and  other 
applicable  requirements. 

(2)(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  the  IHA  must 
establish  a  system  for  applying  the 
Federal  preferences  that  provides  that 
an  applicant  who  qualifies  for  any  of  the 
Federal  preferences  is  to  be  admitted 
before  any  other  applicant  who  is  not  so 
qualified  without  regard  to  the  other 
applicant's  qualification  for  one  or  more? 
preferences  or  priorities  that  are  not 
provided  by  Federal  law,  place  on  the 
waiting  hst,  or  the  time  of  submission 
of  an  application  for  admission. 

(ii)  Tne  IHA's  system  for  applying  the 
Federal  preferences  may  provide  for 
circumstances  in  which  applicants  who 
do  not  qualify  for  a  Federal  preference 
are  admitted  before  other  applicants 
who  are  so  qualified.  Not  more  than  10 
percent  of  the  applicants  who  initially 
are  admitted  in  any  one-year  period  (or 
such  shorter  period  selected  by  the  IHA 
before  the  beginning  of  its  first  full  year 
under  this  paragraph  {b)(2)(ii))  of  this 
section  may  be  applicants  referred  to  in 
the  preceding  sentence. 

(iii)  In  applying  the  preferences  under 
paragraph  (b)(2)  of  this  section,  the  IHA 
may  determine  the  relative  weight  to  be 
accorded  the  Federal  preferences, 
through  means  such  as: 

(A)  Applying  non-Federal  preferences 
or  priorities  (such  as  local  residency 
preferences)  as  a  way  of  ranking 
applicants  who  qualify  (or  claim 
qualification)  for  a  Federal  preference; 

(B)  Aggregating  the  Federal 
preferences  (i.e.,  two  Federal 
preferences  outweigh  one  and  three 
outweigh  two); 

(C)  Ranking  the  Federal  preferences 
[e.g.,  provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than  (and,  therefore,  would 
be  considered  for  admission  before)  an 
applicant  paying  more  than  50  percent 
of  income  for  rent);  or 

(D)  Ranking  the  Federal  preferences 
definitional  elements  (e.g.,  provide  that 
those  living  in  housing  that  is 
dilapidated  or  has  been  declared  untit 
for  habitation  by  an  agency  or  unit  oi 
government  have  a  greater  need  for 
housing  than,  and  take  precedence  oMr. 


39104 


Federal  Register  /  VoL  59.  No.  146  /  Monday.  August  1.  1994  /  Proposed  Rules 


those  whose  h<  >using  is  substandard 
only  because  il  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  <  f  the  family). 

(3)  To  the  ex  tent  that  title  VI  of  the 
Civil  Rights  A^  of  1964  (42  U.S.C 
2000d)  and  tha  Fair  Housing  Act  (42 
U.S.C.  3601-3*19)  apply  to  a  Tribal 
government,  asy  selection  preferences 
or  priorities  ttapd  by  an  IHA  within  such 
a  Tribe's  jurisdiction  must  be 
established  and  administered  in  a 
manner  that  isjconsistent  with  HUD's 
affirmative  fail  housing  objectives  and 
that  is  not  incompatible  with  title  VI  of 
the  Qvil  RighU  Act  of  1964  (42  U.S.C. 
2000d);  the  Fair  Housing  Act  (42  U.S.C 
3601-3620);  Executive  Order  11063  on 
Equal  Opportunity  in  Housing.  (3  CFR, 
1959-63  Comp..  p.  652).  as  amended  by 
ExecuUve  Ordir  12259  (3  CFR.  1980 
Comp-.  p.  307)t  section  504  of  the 
RehabilitaUon'Act  of  1973  (29  U.S.C 
794):  the  Age  Discrimination  Act  of 
1975  (42  U.S.d  6101-07);  and  HUD's 
regulations  and  requirements  issued 
under  these  aiithorities. 

(c)  Qualifyiiig  for  a  Federal 
preference,  (l)p^  applicant  qualifies  for 
a  Federal  prefqrence  if: 

(i)  The  applicant  has  been 
involuntarily  displaced  jmd  is  not  living 
in  standard,  parmanent  replacement 
housing,  or  within  no  more  than  six 
months  from  tjie  date  of  certification 
under  jjaragra^h  (c)(2)  of  this  section  or 
verification  uaider  paragraph  (c)(3)  of 
this  section  (as  appropriate),  the 
applicant  will  pe  involuntarily 
displaced; 

(ii)  The  appl  leant  is  living  in 
substandard  h<  )using;  or 

(iii)  The  applicant  is  paying  more 
than  50  percei  t  of  family  income  for 
rent. 

(2)  Applican  ts  may  claim 
qualification  fi  )r  a  Federal  preference 
when  they  apj  ly  for  admission  to  a 
project  (or  the  eafler  until  they  are 
offered  a  unit  n  the  project)  by 
certifying  to  tl  e  IHA  that  they  qualify 
for  a  preferenc  b  under  paragraph  (c)(1) 
of  this  section  by  virtue  of  the 
applicant's  cu  rent  status.  The 
applicant's  cu  rent  status  must  be 
determined  wi  thout  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qu  ilification  for  a  preference 
between  the  a  xtification  under 
paragraph  (c)(: !)  of  this  section  and 
admission  to  a  project,  including  a 
change  from  o  le  Federal  prefierence 
category  to  ani  >ther. 

(3)  Once  an  ipplicant's  qualification 
for  a  Federal  p  reference  under 
paragraph  (c)(  I)  of  this  section  has  been 
verified,  an  Ri  A  need  not  require  the 
applicant  to  vi  irify  such  qualification 
.igain.  unless,  is  determined  by  the  IHA. 


such  a  long  time  has  elapsed  since 
verification  as  to  make  reverification 
desirable,  or  the  IHA  has  reasonable 
grounds  to  befieve  that  the  applicant  no 
longer  qualifies  for  a  Federal  preference. 

(4)  For  purposes  of  this  paragraph  (c). 
"standard,  permanent  replacement 
housing"  is  housing: 

(i)(A)  That  is  decent,  safe,  and 
sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  Such  housing  does  not  include 
transient  facifities.  such  as  motels, 
hotels,  or  temporary  shelters  for  victims 
of  domestic  violence  or  homeless 
families,  and  in  the  case  of  domestic 
violence  referred  to  in  paragraph  (d)(2) 
of  this  section,  does  not  include  the 
housing  unit  in  which  the  applicant  and 
the  applicant's  spouse  or  other  member 
of  the  household  who  engages  in  such 
violence  live. 

(5)  An  applicant  may  not  qualify  for 
a  Federal  preference  under  paragraph 
(c)(l)(ii)  of  this  section  if  the  applicant 
is  paying  more  than  50  percent  of  family 
income  to  rent  a  unit  because  the 
applicant's  housing  assistance  under  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437-1440)  or  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C  1701s)  with  respect  to 
that  unit  has  been  terminated  as  a  result 
of  the  applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  with  respect  to  the 
occupancy  of  underoccupied  and 
overcrowded  imits. 

(d)  Definition  of  involuntary 
displacement.  (1)  An  applicant  is  or  will 
be  involuntarily  displaced  if  the 
applicant  has  vacated  or  will  have  to 
vacate  his  or  her  housing  imit  as  a  result 
of  one  or  more  of  the  following  actions: 

(i)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant's  imit; 

(ii)  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program;  or 

(iii)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(B)  The  action  occurs  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 


(2)  An  applicant  also  is  involuntarily 
displaced  if: 

(i)(A)  The  applicant  has  vacated  his  or 
her  housing  unit  as  a  result  of  actual  or 
threatened  phjrsical  violence  directed 
against  the  applicant  or  one  or  more 
members  of  the  applicant's  family  by  a 
spouse  or  other  member  of  the 
appUcant's  household;  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  such  an  individual  who 
engages  in  such  violence. 

(ii)  For  purposes  of  paragraph  (d)(2)  of 
this  sectioa.^  the  actual  or  threatened 
violence  must,  as  determined  by  the 
IHA  in  accordance  with  HUD's 
administrative  instructions,  have 
occurred  recently  or  be  of  a  continuing 
nature. 

(3)  For  purposes  of  paragraph 

(d)(l  )(iii)  of  this  section,  reasons  for  an 
applicant's  having  to  vacate  a  housing 
unit  include,  but  are  not  limited  to, 
conversion  of  an  applicant's  housing 
unit  to  non-rental  or  non-residential 
use;  closure  of  an  applicant's  housing 
unit  for  rehabilitation  or  for  any  other    .. 
reason;  notice  to  an  applicant  that  he  or 
she  must  vacate  a  imit  because  the 
owner  wants  the  unit  for  the  owner's 
personal  or  family  use  or  occupancy; 
sale  of  a  housing  unit  in  which  an 
applicant  resides  under  an  agreement 
that  the  unit  must  be  vacant  when 
possession  is  transferred;  or  any  other 
legally  authorized  act  that  results  or  will 
result  in  the  withdrawal  by  the  owner 
of  the  unit  or  structure  from  the  rental 
market.  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  because  of  the  tenant's 
refusal: 

(i)  To  comply  with  applicable 
program  policies  and  procedures  under 
this  title  with  respect  to  the  ocaipancy 
of  underoccijpied  and  overcrowded 
units,  or 

(ii)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  such 
policies  and  procedures  imder  a  HUD- 
approved  desegregation  plan. 

(e)  Verification  pmcedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  established 
by  the  certification,  in  a  form  prescribed 
by  the  Secretary: 

(1)  Made  by  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disa.ster,  as  defined  in  paragraph 
(d)(l)(i)  of  this  section; 

(2)  Made  by  a  imit  or  agency  of 
government  Uiat  an  applicant  has  been 
or  will  be  displaced  by  government 
action,  as  defined  in  paragraph  (d)(l)(ii) 
of  this  section; 
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(3)  Made  by  an  owner  or  owner's 
agent  that  an  applicant  had  to.  or  will 
have  to,  vacate  a  unit  by  a  date  certain 
because  of  an  owner  action  referred  to 
in  paragraph  (d)(l)(iii)  of  this  section;  or 

(4)  Made  by  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
CQiinseling  to  the  victims  of  domestic 
violence,  that  an  applicant  has  been  or 
is  being  displaced  because  of  domestic 
violence,  as  described  in  paragraph 
(d)(2)  of  this  section. 

(f)  Definition  of  substandard  housing. 
(1)  A  unit  is  substandard  if  it: 

(i)  Is  dilapidated;  I 

(ii)  Does  not  have  operable  indoor 
plumbing; 

(iii)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(iv)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(v)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(vi)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(vii)  Should,  but  does  not,  have  a 
kitchen;  or    . 

(viii)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(2)  For  purposes  of  paragraph  (f)(1)  of 
this  section,  a  housing  unit  is 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family,  or  it  has  one 
or  more  critical  defects,  or  a 
combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  fronl 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(3)  For  purposes  of  paragraph  (f)  of 
this  section,  an  applicant  who  is  a 
"homeless  family"  is  living  in 
substandard  housing.  For  purposes  of 
the  preceding  sentence,  a  "homeless 
family"  includes  any  individual  or 
family  who: 

(i)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(ii)  Has  a  primary  nighttime  residence 
that  is: 

(A)  A  supervised  pubUcly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 


(C)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  A  "homeless  family" 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  the  Congress  or  a 
State  law. 

(4)  For  purposes  of  paragraph  (f)(1)  of 
this  section,  single  room  occupancy 
(SRO)  housing,  as  defined  in  24  CFR 
882.102,  is  not  substandard  solely 
because  it  does  not  contain  sanitary  or 
food  preparation  facilities  (or  both). 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant 
is  living  in  substandard  housing 
consists  of  certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  or  from  an 
applicant's  present  landlord  that  the 
applicant's  unit  has  one  or  more  of  the 
deficiencies  listed  in,  or  the  unit's 
condition  is  as  described  in,  paragraph 
(f)(1)  or  (f)(2)  of  this  section.  In  the  case 
of  a  "homeless  family"  (as  described  in 
paragraph  (f)(3)  of  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  "monthly  income",  which  is  one- 
twelfth  of  "annual  income"  as  defined 
in  §950.102. 

(i)  Definition  of  rent.  (1)  For  purposes 
of  this  section,  rent  is  defined  as: 

(i)  The  actual  amount  due,  calculated 
on  a  monthly  basis,  under  a  lease  or 
occupancy  agreement  between  a  family 
and  the  family's  current  landlord;  and 

(ii)  In  the  case  of  utilities  purchased 
directly  by  tenants  from  utility 
providers; 

(A)  The  IHA's  reasonable  estimate  of 
tenant-purchased  utilities  (except 
telephone)  and  the  other  housing 
services  that  are  normally  included  in 
rent;  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  it  actually  made 
for  these  utilities  and  services  for  the 
most  recent  12-month  period  or,  if 
information  is  not  obtainable  for  the 
entire  period,  for  an  appropriate  recent 
period. 

(2)  For  purposes  of  calculating  rent 
under  paragraph  (i)  of  this  section, 
amounts  paid  to  or  on  behalf  of  a  family 
under  any  energy  assistance  program 
must  be  subtracted  from  the  otherwise 
applicable  rental  amount  to  the  extent 
that  they  are  not  included  in  the 
family's  income. 


(3)  In  the  case  of  an  applicant  who 
owns  a  manufactured  home,  but  who 
rents  the  space  upon  which  it  is  located, 
rent  under  paragraph  (i)  of  this  section 
includes  the  monthly  payment  to 
amortize  the  purchase  price  of  the 
home,  as  calculated  in  accordance  with 
HUD's  requirements. 

(4)  In  the  case  of  members  of  a 
cooperative,  rent  under  paragraph  (i)  of 
this  section  means  the  charges  under  the 
occupancy  agreement  between  the 
members  and  the  cooperative. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
The  IHA  must  verify  that  an  applicant 
is  paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  The  IHA  must  verify  the  family's 
income  in  accordance  with  the 
standards  and  procedures  that  it  uses  to 
verify  income  for  the  purpose  of 
determining  applicant  eligibility  and 
total  tenant  payment. 

(2)(i)  An  IHA  must  verify  the  amount 
due  to  the  family's  landlord  (or 
cooperative)  under  the  lease  or 
occupancy  agreement: 

(A)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  cancelled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement; 
or 

(B)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(ii)  An  IHA  must  verify  the  amount 
paid  to  amortize  the  purchase  price  of 
a  manufactured  home: 

(A)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  payment 
receipts  (which  may  include  cancelled 
checks  or  money  order  receipts)  or  a 
copy  of  the  family's  current  purchase 
agreement;  or 

(B)  By  contacting  the  lienholder 
directly. 

(3)  To  verify  the  actual  amount  that  a 
family  paid  for  utilities  and  other 
housing  services,  the  IHA  must  require 
the  family  to  provide  copies  of  the 
appropriate  bills  or  receipts,  or  must 
obtain  the  information  directly  from  the 
utility  or  service  supplier. 

(k)  Notice  and  opportunity  for  a 
meeting  where  Federal  preference  is 
denied.  If  the  IHA  determines  that  an 
applicant  does  not  meet  the  criteria  for 
receiving  a  Federal  preference,  the  IHA 
must  promptly  provide  the  applicant 
with  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  the 
IHA's  designee  to  review  it.  If  requested, 
the  meeting  must  be  conducted  by  a 
person  or  persons  designated  by  the 
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IHA.  Those  designated  inay  be  an  officer 
or  einplo3we  of  *tbe  IHA,  including  the 
pereon  who  made  or  reviewed  the 
determinatioa,  or  his  or  her  giibordinate. 
The  prooedoret  specified  in  this 
paragraph  must  be  carried  out  in 
accordance  with  HUD's  requirements. . 
The  applicant  may  exercise  other  rights 
if  the  applicant|  believes  that  he  or  she 
has  been  discriininated  against  on  the 
basis  of  race,  color,  religion,  sex, 
national  origin,  age,  or  handicap. 

(1)  Closure  of  waiting  list. 
Notwithstanding  the  bet  that  the  IHA 
may  not  be  aoc^^ng  additional 
applications  bemuse  of  ihe  length  of  the 
waiting  Bat,  thq  IHA  may  not  refuse  to 
place  an  applic^t  on  the  waiting  list  if 
the  applicant  ia  otherwise  eligible  for 
admission  and  claims  that  he  or  she 
qualifies* for  a  federal  preference  under 
this  section,  unless  the  IHA  determines, 
on  the  basis  of  me  number  of  applicants 
who  are  aheadf  on  the  waiting  list  and 
who  chum  a  Fe^ral  preference,  and  the 
anticipated  nuihber  of  project 
admissions,  that: 

(1)  There  is  an  inadequate  pool  of 
applicants  who]  are  likely  to  qualify  for 
a  Federal  prefe^nce;  and 

(2)  It  is  unlikely  that,  on  the  basis  of 
the  DiA's  system  for  applying  the 
Federal  preferences,  the  preference  or 
preferences  that  the  applicant  claims, 
and  the  prefere^es  claimed  by 

waiting  list,  the 
.  quahfy  for  admission 
^Ucants  on  the  waiting 


applicants  on 
appUcant  wouli 
before  other  ap 
list 


§950.310    [I 


§  K0l315    Inittal  determination,  verification, 
and  reexamtaatk  n  of  (amliy  income  and 
composition. 

(a)  Income,  fi  mily  composition,  and 
eligibility.  The  i  HA  is  responsible  for 
determination  (  f  annual  income  and 
adjusted  incom ;.  for  determination  of 
eligibility  for  a<  mission  and  total  tenant 
payment  or  hor  lebuyer  required 
monthly  paymc  nt;  and  for 
reexamination  (  f  family  income  and 
composition  at  east  annually  for  all 
tenants  and  hoi  lebuyers.  The  "effective 
date"  of  an  exai  nination  or 
reexamination  i  efers  to: 

(1)  In  the  cas(  i  of  an  examination  for 
admission,  the  <  sffective  date  of  initial 


occupancy,  ant 
(2^  hi  the  casi 
an  existing  tena  ot 
effective  date  o 
payment  or  reqi  lired 
resulting  from  the 

(31  If  there  is 
date  is  the  date 
taken  place  if  ti  e 
resulted  in  a  ch  mi 


of  a  reexamination  of 

or  homebuyer,  the 
any  ciiange  in  tenant 
monthly  payment 

reexamination, 
ao  change,  the  effective 
a  change  would  have 

reexamination  had 

ge  in  payment. 


(b)  Verificatkm.  As  a  condition  of 
admission  to,  or  continued  occupancy 
of,  any  assisted  unit,  the  IHA  shall 
require  the  family  head  and  other  such 
family  mendiers  as  it  designates  to 
execute  a  HUD-approved  release  and 
consent  form  (including  any  release  and 
consent  as  required  under  24  CFR  part 
760)  authorizing  any  depository  or. 
private  source  of  income,  or  any 
Federal.  State,  or  local  agency,  to 
furnish  or  release  to  the  IHA  and  to 
HUD  such  information  as  the  IHA  ot 
HUD  determines  to  be  necessary.  The 
IHA  also  shall  require  the  family  to 
submit  directly  the  documentation 
determined  to  be  necessary,  including 
any  information  required  under  24  CFR 
part  750.  Information  or  documentation 
shall  be  determined  to  be  necessary  if  it 
is  required  for  purposes  of  determining 
or  auditing  a  family's  eligibility  to 
receive  housing  assistance,  for 
determining  the  family's  adjusted 
income  m  tenant  rent  or  required 
monthly  payment,  for  verifying  related 
information,  or  for  monitoring 
compliance  with  equal  opportunity 
requirements.  The  use  or  disclosure  of 
inf(»7nation  obtained  ht>m  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
administration  of  this  part  or  an 
application  for  assistance. 

fc)  Rent  and  homebuyer  payment 
adjustments.  After  consultation  with  the 
family  and  upon  verification  of  the 
information,  the  IHA  shall  make 
appropriate  adjustments  in  the  rent  or 
homebuyer  payment  amount.  The 
tenant  or  homebuyer  shall  comply  with 
the  IHA's  policy  regarding  required 
interim  reporting  of  changes  in  the 
family's  income. 

§  950.320    Determination  of  rents  and 
homebuyer  payments. 

(a)  Rental  and  Turnkey  III  projects. 
The  amount  of  rent  required  of  a  tenant 
in  a  rental  project  or  the  Turnkey  III 
homebuyer  payment  amount  for  a 
homebuyer  in  a  Turnkey  III  project  for 
Turnkey  III  contracts  executed  after 
August  1, 1982,  shall  be  equal  to  the 
total  tenant  payment  as  determined  in 
accordance  with  §  950.325.  For  Turnkey 
III  contracts  executed  on  or  before 
August  1, 1962,  the  Turnkey  III 
homebuyer  payment  is  determined  in 
accordance  with  the  contract.  If  the 
utility  allowance  exceeds  the  rent  or 
required  monthly  payment,  the  IHA  will 
pay  the  utility  reimbursement  as 
provided  in  §  950.325(b).  In  the  case  of 
a  Turnkey  III  homebuyer,  payment  of  a 
utility  reimbursement  may  affect  the 
IHA's  evaluation  of  the  Turnkey  III 
homebuyer's  homeownership  potential. 


(See  §§950.503(cM3)  and  950.529 
regarding  loss  of  homeownership 
potential  and  §^0.523  regarding  funds 
to  cover  such  reimbiusements.) 

(b)  MHprofects.  The  amount  of  the 
required  monthly  payment  for  a 
homebuyer  in  an  MH  project  is 
determined  in  accordance  with  subpart 
E  of  this  part. . 

§  950.325    Total  tenant  payment — Rent^ 
and  Turnkey  IM  progiams. 

(a)  Total  tenant  payment.  Total  tenant 
payment  shall  be  the  highest  of  the 
following,  rounded  to  the  nearest  dollar: 

(i)  30  percent  of  monthly  adjusted 
income; 

(ii)  10  percent  of  monthly  income;  or 

(iii)  If  the  £amily  receives  welfare 
assistance  ft-om  a  public  agency  and  a 
part  of  such  payments,  adjusted  in 
accordance  with  the  family's  actual 
housing  costs,  is  specifically  designated 
by  such  agency  to  meet  the  family's 
housing  costs,  the  monthly  portion  of 
such  payments  which  is  so  designated. 

(2)  If  the  family's  welfare  assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  paragraph 
(a)(3)  of  this  section  shall  be  the  amount 
resulting  from  one  application  of  the 
percentage. 

(b)  Utility  reimbursement.  If  the  utility 
allowance  exceeds  the  total  tenant 
payment,  the  difference  (the  utility 
reimbursement)  shall  be  due  to  the 
family.  If  the  utility  company  consents, 
an  IHA  may,  at  its  discretion,  pay  the 
utility  reimbursement  directly  to  the 
utility  company. 

§  950.335    Rent  and  homebuyer  payment 
collection  potjcy. 

Each  IHA  shall  establish  and  adopt, 
and  use  its  best  efforts  to  obtain 
compliance  with,  written  policies 
sufilcient  to  assure  the  prompt  payment 
and  collection  of  rent  and  homebuyer 
pajTuents.  A  copy  of  the  written  policies 
shall  be  posted  prominently  in  the  IHA 
office,  and  shall  be  provided  upon 
request.  Such  policies  must  be  in 
accordance  with  HUD  guidelines  and 
will  be  reviewed  by  HUD.  Unless  HUD 
has  issued  a  corrective  action  order  in 
accordance  with  §950.135,  HUD 
approval  of  the  policy  is  not  required. 

§  950.340    Grievance  procedures  and 
leases. 

(a)  Grievance  procedures.  (1)  General. 
Each  IHA  shall  adopt  grievance 
procedures  that  are  appropriate  to  local 
circumstances.  These  procedures  shall 
comply  with  the  Indian  Civil  Rights  Act. 
if  applicable,  and  section  6(k)  of  the  Act, 
as  appUcable,  and  shall  assure  that 
tenants  and  homebuyers  will: 
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(i)  Be  advised  of  the  specific  grounds 
of  any  proposed  adverse  action  by  the 
IHA; 

(ii)  Have  an  opportunity  for  a  hearing 
before  an  impartial  party  upon  timely 
request; 

(iii)  Have  a  reasonable  opportunity  to 
examine  any  documents,  records  or 
regulations  related  to  the  proposed 
action  before  the  hearing  (or  trial  in 
court); 

(iv)  Be  entitled  to  be  represented  by 
another  person  of  their  choice  at  any 
hearing; 

(v)  Be  entitled  to  ask  questions  of 
witnesses  and  have  others  make 
statements  on  their  behalf;  and 

(vi)  Be  entitled  to  receive  a  written 
decision  by  the  IHA  on  the  proposed 
action. 

(2 )  Expedited  grievance  procedure. 
An  IHA  may  establish  an  expedited 
grievance  procedure  for  any  grievance 
concerning  a  termination  of  tenancy  or 
eviction  that  involves: 

(i)  Any  criminal  activity  that  threatens 
the  health,  safety  or  right  to  peaceful 
enjo3rment  of  the  Indian  housing 
development  by  other  residents  or 
employees  of  the  IHA  or, 

(ii)  Any  drug-related  crimiiial  activity 
on  or  near  the  premises. 

(3)  Exclusion  of  certain  grievances,  (i) 
General.  An  IHA  may  pursue 
termination  of  tenancy  or  eviction 
without  offering  a  grievance  procedure 
where  the  termination  or  eviction  is 
based  on  one  of  the  grounds  stated  in 
paragraph  (a)(2)  of  this  section  if 
apphcable.  Tribal  or  State  law  requires 
that,  before  eviction,  a  tenant  (including 
a  homebuyer  under  a  homeownership 
agreement)  be  given  a  hearing  in  court, 
if  HUD  has  determined  that  the  Tribal 
or  State  procedures  provide  the  basic 
elements  of  due  process. 

(ii)  Basic  elements  of  due  process.  The 
elements  of  due  process  against  which 
the  jurisdiction's  procedures  are 
measured  by  HUD  are  the  following: 

(A)  Adequate  notice  to  the  tenant  of 
the  grounds  for  terminating  the  tenancy 
and  for  eviction: 

(B)  Right  of  the  tenant  to  be 
represented  by  counsel: 

(C)  OpjKJrtunity  for  the  tenant  to 
refute  the  evidence  presented  by  the 
IHA,  including  the  right  to  confront  and 
cross-examine  witnesses  and  to  present 
any  affirmative  legal  or  equitable 
defense  that  the  tenant  might  have;  and 

(D)  A  decision  on  the  merits. 

(4)  Notice  to  post  office  of  certain 
evictions.  When  an  IHA  evicts  an 
individual  or  family  from  a  dwelling 
unit  for  engaging  in  criminal  activity, 
including  drug-related  criminal  activity, 
the  IHA  shall  notify  the  local  post  office 
serving  that  dwelhng  unit  that  the 


evicted  individual  or  family  is  no  longer 
residing  in  the  dwelhng  unit  (so  that  the 
post  office  will  terminate  delivery  of 
mail  for  such  persons  at  the  imit,  and 
that  such  pers(Mis  wall  not  return  to  the 
imit  to  pick  up  mail). 

(5)  Notice  of  procedures.  A  copy  of 
the  grievance  procedures  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  any  tenant,  homebuyer, 
or  applicant  upon  request. 

(b)  Leases.  Each  IHA  shall  use  leases 
that: 

(1)  Do  not  contain  unreasonable  terms 
and  conditions; 

(2)  Obligate  the  IHA  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition; 

(3)  Require  the  IHA  to  give  adequate 
written  notice  of  termination  of  the 
lease  which  shall  not  be  less  than— 

(i)  A  reasonable  time,  but  not  to 
exceed  30  days,  when  the  health  or 
safety  of  other  tenants  or  IHA  employees 
is  threatened; 

(ii)  Fourteen  days  in  the  case  of 
nonpayment  of  rent;  and 

(iii)  Thirty  days  in  any  other  case; 

(4)  Require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  serious 
or  repeated  violation  of  the  terms  or 
conditions  of  the  lease  or  for  other  good 
cause: 

(5)  Provide  that  any  criminal  activity 
that  threatens  the  health,  safety  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  tenants  or  any  drug-related 
criminal  activity,  on  or  near  the 
premises,  engaged  in  by  an  Indian 
housing  tenant,  any  member  of  the 
tenant's  household,  or  any  guest  or 
other  person  under  the  tenant's  control, 
shall  be  cause  for  termination  of 
tenancy.  For  purposes  of  this  section, 
the  term  "drug-related  criminal 
activity"  means  the  illegal  manufacture, 
sale,  distribution,  use,  or  possession 
with  intent  to  manufacture,  sell, 
distribute,  or  use,  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802)):  and 

(6)  Specify  that  respect  to  any  notice 
of  termination  of  tenancy  or  eviction, 
notwithstanding  any  applicable  Tribal 
or  State  law,  an  Indian  housing  tenant 
shall  be  informed  of  the  opportunity, 
before  any  hearing  or  trial,  to  examine 
any  relevant  documents,  records  or 
regulations  directly  related  to  the 
termination  or  eviction. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0171) 

§  950.345    Maintenance  and  Improvements. 

(a)  General.  Each  IHA  shall  adopt,  and 
use  its  best  efforts  to  obtain  compliance 
with,  written  pohcies  to  assise  full 
performance  of  the  respective 


maintenance  responsibilities  of  the  IHA 
and  tenants.  A  copy  of  such  policies 
shall  be  posted  prominently  in  the  IHA 
office,  and  shall  be  provided  to  an 
appUcant  or  tenant  upon  entry  into  the 
program  and  upon  request. 

(b)  Provisions  for  rental  projects.  For 
rental  projecls,  the  maintenance  policies 
shall  contain  provisions  on  at  least  the 
following  subjects: 

(1)  The  responsibihties  of  tenants  for 
normal  care  and  maintenance  of  their 
dwelling  units,  and  of  the  common 
property,  if  any: 

(2)  Piooedures  for  handling 
maintenance  service  requests  from 
tenants: 

(3)  Procedures  for  IHA  inspections  of 
dwelling  units  and  common  property; 

(4)  Special  arrangements,  if  any.  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors;  and 

(5)  Procedures  for  charging  tenants  for 
damages  for  which  they  are  responsible. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0114) 

§950.346    Fire  safety. 

(a)  Applicability.  This  section  applies 
to  all  IHA -owned  or  leased  housing, 
including  Mutual  Help  and  Turnkey  III. 

(b)  Smoke  detectors.  (1)  After  October 
30,  1992,  each  unit  must  be  equipped 
with  at  least  one  battery-operated  or 
hard-wired  smoke  detector,  or  such 
greater  number  as  may  be  required  by 
appUcable  State,  local  or  Tribal  codes, 
in  working  condition,  on  each  level  of 
the  unit.  In  units  occupied  by  hearing- 
impaired  residents,  smoke  detectors 
must  be  hard-wired. 

(2)  After  October  30.  1992.  the  public 
areas  of  all  housing  covered  by  this 
section  must  be  equipped  with  a 
sufficient  number,  but  not  less  than  one 
for  each  area,  of  battery-operatt^  or 
hard-wired  smoke  detectors  to  serve  as 
adequate  warning  of  fire.  Public  areas 
include,  but  are  not  Umited  to,  laundry 
rooms,  community  rooms,  day  care 
centers,  hallways,  stairwells,  and  other 
common  areas. 

(3)  The  smoke  detector  for  each 
individual  unit  must  be  located,  to  the 
extent  practicable,  in  a  hallway  adjacent 
to  the  bedroom  or  bedrooms.  In  units 
occupied  by  hearing-impaired  residents, 
hard-wired  smoke  detectors  must  be 
connected  to  an  alarm  system  designed 
for  hearing-impaired  persons  and 
installed  in  the  bedroom  or  bedrooms 
occupied  by  the  hearing-impaired 
residents.  Individual  imits  that  are 
jointly  occupied  by  both  hearing  and 
hearing-impaired  residents  must  be 
equipped  with  both  audible  and  visual 
types  of  alarm  devices. 

(4)  If  needed,  battery-operated  smoke 
detectors,  except  in  units  occupied  by 
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hearing-impi  ired  residents,  may  be 
installed  as  i  temporary  measure  where 
no  detectors  are  present  in  a  unit. 
Temporary  battery-operated  smoke 
detectors  must  be  replaced  with  hard- 
wired electri  z  smoke  detectors  in  the 
normal  courje  of  an  IHA's  plaimed 
CIA?  or  CGP  program  to  meet  the  HUD 
Modernization  Standards  of  applicable 
State,  local  ot  Tribal  codes,  whichever 
standard  is  spicter.  Smoke  detectors  for 
units  occupied  by  hearing-impaired 
residents  mi^t  be  installed  in 
accordance  \n\h  the  acceptability 
criteria  in  pa  ragraph  (b)(3)  of  this 
section. 

(5)  IHAs  slall  use  operating  funds  to 
provide  batt(  ry-operated  smoke 
detectors  in  imits  that  do  not  have  any 
smoke  detect  ors  in  place.  If  operating 
funds  or  rese  rves  are  insufficient  to 
accomplish  I  his.  IHAs  may  apply  for 
emergency  CLAP  funding.  IHAs  may 
apply  for  CL  iP  or  CGP  funds  to  replace 
battery-operi  ited  smoke  detectors  with 
hard-wired  s  tnoke  detectors  in  the 
normal  cour; «  of  a  planned 
modemizatii  in  program. 

§  950.360    I  HA  employment  practices. 

(a)  Indian  preference.  Each  IHA  shall 
adopt  writtei  i  policies  with  respect  to 
the  IHA's  ov  n  employment  practices, 
which  shall  )e  in  compliance  with  its 
obhgations  i  nder  section  7(b)  of  the 
Indian  Self-I  tetermination  and 
Education  A  isistance  Act  (25  U.S.C. 
450e(b)).  anc  E.O.  11246  (3  CFR,  1964- 
65  Comp.,  p  339)  as  amended  by 
ExecuUve  Q  der  11375  (3  CFR.  1966-70 
Comp..  p.  6£  4),  where  applicable.  A 
copy  of  thesi !  policies  shall  be  posted  in 
the  IHA  offi(  e.  and  a  copy  shall  be 
submitted  to  HUD  promptly  after 
adoption  by  the  IHA.  (Title  VII  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e),  as  aiiended,  which  prohibits 
discriminati  on  in  employment  by 
making  it  ur  lawful  for  employers  to 
engage  in  ce  lain  discriminatory 
practices,  e>  eludes  Indian  Tribes  from 
the  nondisci  imination  requirements  of 
Title  VII.  Se ;  also  §  950.165(b)(2)(ii).) 

(b)  Wage  kites.  See  §  950.120  (c)  and 
(d)  with  res]  lect  to  the  wage  rates 
applicable  ti » IHA  employees. 

(Approved  b>  the  Office  of  Management  and 
Budget  under  control  number  2577-0130) 

Sut)part  E— Mutual  Help 
Homeowneiship  Opportunity  Program 


§950.401 

(a)  Scope. 
requiremenl|s 
MH 

Program 
this  subpart 
other  subpaH 


S4;opei 


For 
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Projects  developed  under  the  Self-Help 
development  method  must  comply  with 
the  requirements  of  subparts  E  and  F  of 
this  part. 

(b)  Applicability.  The  provisions  of 
this  subpart  are  applicable  to  all  MH 
projects  placed  under  ACC  on  or  after 
March  9. 1976,  and  to  any  projects 
converted  in  accordance  with 
§§950.455  or  950.503. 

§950.413    Special  provisions  for 
development  of  an  MH  project 

(a)  ^4H  construction  contracts.  (1) 
Special  provisions  to  be  included  in 
advertisements.  The  advertisement  for  a 
construction  contract  other  than  one 
used  in  Self-Help  shall  state  that: 

(i)  The  project  is  an  MH  project; 

(ii)  The  contractor  may  obtain  a  copy 
of  the  proposed  MH  construction 
contract;  and 

(iii)  The  contractor  may  obtain  a  list 
of  the  sites. 

(2)  Responsibility  of  contractor.  The 
construction  contract  shall  provide  that 
the  contractor  is  responsible  for 
acceptable  completion  of  all  the  homes. 

(b)  Consultation  with  homebuyers. 
The  IHA  shall  provide  for  soliciting 
comments  from  homebuyers  and  other 
interested  parties,  as  provided  in 

§  950.225(c),  concerning  the  planning 
and  design  of  the  homes.  Any  changes 
resulting  from  such  consultation  shall 
be  consistent  with  project  standards  and 
cost  limitations. 

(c)  Financial  feasibility.  The 
application  shall  be  supported  by  signed 
applications  maintained  in  the  IHA's 
office  of  a  sufficient  nimiber  of  selected 
homebuyers  who  are  able  and  wilUng  to 
pay  the  projected  administration  charge, 
meet  the  other  obligations  under  MHO 
Agreements  (see  §  950.416(b)),  and  enter 
into  MHO  Agreements.  HUD  may 
request  submission  of  the  applications, 
as  necessary. 

(d)  Rights  under  MHO  agreement  if 
project  fails  to  proceed.  Any  MHO 
Agreement  shall  be  subject  to  revocation 
by  the  IHA  if  the  IHA  or  HUD  decides 
not  to  proceed  with  the  development  of 
the  project  in  whole  or  in  part.  In  such 
event,  any  contribution  made  by  the 
homebuyer  or  Tribe  shall  be  returned.  If 
the  contribution  was  a  land 
contribution,  it  will  be  returned  to  the 
contributor. 

(e)  Mutual  Help  contribution.  See 
§950.419. 

(f)  Insurance.  Upon  occupancy,  the 
homebuyer  is  responsible  for  payment 
of  insurance  coverage  as  part  of  its 
administration  charge  (see  §  95G.427(b)). 

§  950.41 6    Selection  of  MH  homebuyers. 

(a)  Admission  policies.  (1)  Low- 
income  families.  An  IHA's  written 


admission  policies  for  the  MH  program, 
adopted  in  accordance  with  §950.301. 
must  limit  admission  to  low-income 
families. 

(i)  An  IHA  may  provide  for  admission 
of  applicants  whose  family  income 
exceeds  the  levels  established  for  low- 
income  families  to  the  MH  program 
operated  on  an  Indian  reservation  or  in 
an  Indian  area,  if  the  IHA  demonstrates 
to  HUD's  satisfaction  that  there  is  a  need 
for  housing  for  such  families  that  cannot 
reasonably  be  met  except  under  this 
program. 

(ii)  An  IHA  may  provide  for 
admission  of  a  non-Indian  applicant  to 
the  MH  program  operated  on  an  Indian 
reservation  or  in  an  Indian  area,  if  the 
IHA  determines  that  the  presence  of  the 
family  on  the  Indian  reservation  or  other 
Indian  area  is  essential  to  the  well-being 
of  Indian  families  and  the  need  for 
housing  for  the  family  cannot 
reasonably  be  met  except  under  this 
program.  If  the  IHA  permits  admission 
of  non-Indians  to  its  MH  program,  the 
IHA  must  specify  the  criteria  it  uses  to 
determine  whether  a  family's  presence 
is  essential  in  its  admission  policies. 

(2)  Limitation  on  number  of  units  for 
non-low  income  families.  The  number  of 
dwelling  units  in  any  project  assisted 
under  the  MH  program  that  may  be 
occupied  by  or  reserved  for  families  on 
Indian  reservations  and  other  Indian 
areas  whose  incomes  exceed  the  levels 
established  for  low-income  families  [i.e., 
applicants  admitted  under  paragraph 
(a)(l)(i)  of  this  section)  may  not  exceed 
whichever  of  the  following  is  higher: 

(i)  Ten  percent  of  the  dwelling  units 
in  the  project;  or 
(ii)  Five  dwelling  imits. 

(3)  Different  standards  for  MH 
program.  The  IHA's  admission  policies 
for  MH  projects  should  be  different  from 
those  for  its  rental  or  Turnkey  III 
projects.  The  policies  for  the  MH 
program  should  provide  standards  for 
determining  a  homebuyer's: 

(i)  Ability  to  provide  maintenance  for 
the  unit; 

(ii)  Potential  for  maintaining  at  least 
the  current  income  level; 

(iii)  Successor  to  a  unit  at  the  time  of 
an  "event"  ("event"  should  also  be 
defined  by  the  IHA  in  its  policy);  and 

(iv)  Initial  purchase  price  and  the 
purchase  price  for  a  subsequent 
homebuyer. 

(b)  Ability  to  meet  homebuyer 
obligations.  A  family  shall  not  be 
selected  for  MH  housing  unless,  in 
addition  to  meeting  the  income  limits 
and  other  requirements  for  admission 
(see  §950.301),  the  family  is  able  and 
willing  to  meet  all  obhgations  of  an 
MHO  Agreement,  including  the 
obligations  to  perform  or  provide  the 


required  maintenance,  to  provide  the 
required  MH  Contribution  and  its  own 
utilities,  and  to  pay  the  administration 
charge. 

(c)  MH  waiting  list.  (1)  Families  who 
wish  to  be  considered  for  selection  for 
MH  housing  shall  apply  specifically  for 
such  housing.  A  family  on  any  other 
IHA  waiting  list,  or  a  tenant  in  a  rental 
project  of  the  IHA.  must  also  submit  an 
application  for  selection  in  order  to  be 
considered  for  an  MH  project;  and 

(2)  The  IHA  shall  maintain  a  waiting 
list,  separate  from  any  other  IHA 
waiting  list,  of  fiamilies  that  have 
applied  for  MH  housing  and  that  have 
been  determined  to  meet  the  admission 
requirements.  The  IHA  shall  maintain 
an  MH  waiting  list  in  accordance  with 
requirements  prescribed  by  HUD  and 
shall  make  selections  in  the  order  in 
which  they  appear  on  the  list. 

(d)  Making  the  selections.  Within  30 
days  after  HUD  approval  of  the 
^pphcation  for  a  project,  the  IHA  must 
proceed  with  preliminary  selection  of  as 
many  Homebuyers  as  there  are  homes  in 
the  project.  Preliminary  selection  of 
homebuyers  must  be  made  from  the  MH 
waiting  list  in  accordance  with  the  date 
of  application,  qualification  for  a 
Federal  preference  in  accordance  with 

§  950.305,  other  pertinent  factors  under 
the  IHA's  admissions  policies 
established  in  accordance  with 
§  950.301,  and  all  admissions  are  subject 
to  24  CFR  part  750.  Final  selection  of  a 
homebuyer  will  be  made  only  after  the 
site  for  that  homebuyer  has  received 
final  site  approval,  and  the  form  of  MH 
contribution  to  be  made  by  that 
homebuyer  (or  donated  for  that 
homebuyer)  has  been  determined. 

(e)  Principal  residence.  A  condition 
for  selection  as  a  homebuyer  is  that  the 
family  agrees  to  use  the  home  as  their 
principal  residence  during  the  term  of 
the  MHO  Agreement.  Ownership  or  use 
of  a  decent,  safe  and  sanitary  residence 
other  than  the  MH  home  at  the  time  of 
occupancy  or  acquisition  during 
occupancy  would  disqualify  a  family 
from  the  MH  program.  However,  there 
are  two  situations  that  are  deemed  not 
to  violate  the  principal  residence 
requirement.  First,  ownership  or  use  of 
a  secondary  home  that  is  necessary  for 
the  family's  iiveUhood  or  for  cultural 
preservation,  as  described  in  the  IHA's 
admission  tmd  occupancy  policy,  is 
acceptable.  Second,  a  family's 
temporary  absence  from  its  MH  home, 
and  related  subleasing  of  it  is  acceptable 
if  it  is  done  for  reasons  and  time  periods 
prescribed  in  the  IHA's  admission  and 
occupancy  policy. 

(f)  Notification  of  applicants.  The  IHA 
shall  give  families  prompt  written 
notice  of  whether  or  not  they  have  been 


selected.  If  a  family  is  not  selected,  the 
notice  must  state  the  basis  for  the 
determination  and  that  the  family  is 
entitled  to  an  informal  hearing  by  the 
IHA  on  the  determination,  if  a  request 
for  a  hearing  is  made  within  a 
reasonable  time  (as  specified  in  the 
notice).  Such  a  hearing  should  be  held 
vdthin  a  reasonable  time.  (Informal 
review  provisions  applicable  to  denial 
of  an  application  for  a  Federal 
preference  under  §  950.305  are 
contained  in  paragraph  (k)  of  that 
section.) 

(g)  Change  in  income.  (1)  If  a  family's 
income  changes  after  selection  but 
before  execution  of  the  MHO  agreement 
in  such  a  way  as  to  make  it  ineligible 
(either  too  high  or  too  low),  the  IHA 
may  reject  the  family  for  this  program. 
However,  even  a  family  with  an  income 
above  the  low-income  limits  may  be 
admitted  to  this  program,  provided  that 
the  number  of  such  families  admitted 
does  not  exceed  the  limit  stated  in 
paragraph  (a)(2)  of  this  section. 

(2)  If  a  family's  income  changes  after 
the  MHO  agreement  is  executed  but 
before  the  unit  is  occupied  so  that  it  no 
longer  qualifies  for  the  program,  the  IHA 
may  reject  the  family  for  this  program. 
If  it  becomes  evident  that  a  family's 
income  is  inadequate  to  meet  its 
obligations,  the  IHA  may  counsel  the 
family  about  other  housing  options, 
such  as  its  rental  program.  Inability  of 
the  family  to  meet  its  obligations  under 
the  homebuyer  agreement  is  grounds  for 
termination  of  the  agreement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0003) 

§  950.41 9    MH  contribution. 

(a)  Amount  and  form  of  contribution. 
As  a  condition  of  occupancy,  the  MH 
homebuyer  will  be  required  to  provide 
an  MH  contribution.  Contributions  other 
than  labor  may  be  made  by  an  Indian 
Tribe  on  behalf  of  a  family. 

(1)  The  value  of  the  contribution  must 
be  $1500. 

(2)  The  MH  contribution  may  consist 
of  land,  labor,  cash,  materials, 
equipment,  or  any  combination  thereof. 
Land  contributed  to  satisfy  this 
requirement  must  be  owned  in  fee 
simple  by  the  homebuyer  or  must  be 
assigned  or  allotted  to  the  homebuyer 
for  his  or  her  use  before  application  for 
an  MH  unit.  Contributions  of  land 
donated  by  another  person  on  behalf  of 
the  homebuyer  will  satisfy  the 
requirement  for  an  MH  contribution.  A 
homebuyer  may  provide  cash  to  satisfy 
the  MH  contribution  requirement  where 
the  cash  is  used  for  the  purchase  of 
land,  labor,  or  materials  or  equipment 
for  the  homebuyer's  home. 


(3)  The  amount  of  credit  for  an  MH 
contribution  in  the  case  of  land,  labor, 
or  mat«ials  or  equipment  shall  be  based 
upon  the  market  value  at  the  time  of  the 
contribution,  but  in  no  case  will  the 
credit  exceed  $1500.  In  the  case  of  labor, 
materials  or  equipment,  market  value 
shall  be  determined  by  the  contractor 
and  the  IHA.  In  the  case  of  land,  market 
value  shall  be  determined  by  the  IHA. 
but  in  no  case  will  the  credit  exceed 
$1,500  per  homesite.  The  use  of  labor, 
materials  or  equipment  as  MH 
contributions  must  be  reflected  by  a 
reduction  in  the  Total  Contract  Price 
stated  in  the  Construction  Contract. 

(b)  Execution  of  agreements.  For 
projects  other  then  Self-Help 
development  projects,  MHO  Agreements 
must  be  signed  for  all  units  before 
execution  of  the  construction  contract 
for  the  project,  unless  the  IHA  obtains 
approval  by  the  HUD  Field  Office  of  an 
exception.  Land  leases  for  trust  land 
must  be  signed  and  approved  by  BIA 
before  construction  start.  The  MHO 
Agreement  must  include  the 
homebuyer's  agreement  to  satisfy  the 
MH  contribution  requirement  before 
occupancy  of  the  unit. 

(c)  Total  contribution  to  be  furnished 
before  occupancy.  The  homebuyer 
cannot  occupy  the  unit  until  the  entire 
MH  contribution  is  provided  to  the  IHA. 
If  the  homebuyer  is  unable  or  unwilUng 
to  provide  the  MH  contribution  before 
occupancy  of  the  project,  the  MHO 
Agreement  for  the  homebuyer  shall  be 
terminated,  any  MH  contribution  paid 
by  the  homebuyer  shall  be  refunded  in 
accordance  with  §  950.446,  and  the  IHA 
shall  select  a  substitute  homebuyer  from 
its  waiting  fist. 

(d)  MH  contribution  in  event  of 
substitution  of  homebuyer.  If  an  MHO 
Agreement  is  terminated  and  a 
substitute  homebuyer  is  selected,  the 
amount  of  MH  contribution  to  be 
provided  by  the  substitute  homebuyer 
shall  be  in  accordance  with  paragraph 
(a)  of  this  section.  The  substitute 
homebuyer  may  not  occupy  the  unit 
until  the  complete  MH  contribution  has 
been  made. 

(e)  Disposition  of  contribution.  If  an 
MHO  Agreement  is  terminated  by  the 
IHA  or  the  homebuyer  before  the  date  of 
occupancy,  the  homebuyer  may  receive 
reimbursement  of  the  value  of  the  MH 
contribution  made  plus  other  amounts 
contributed  by  the  homebuyer,  in 
accordance  with  §950.446. 

§  950.422    Commencement  of  occupancy. 

(a)  Notice.  (1)  Upon  acceptance  by  the 
IHA  from  the  con&actor  of  the  home  as 
ready  for  occupancy,  the  UiA  shall 
determine  whether  the  homebuyer  has 
met  all  requirements  for  occupancy. 
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including  satisBction  in  full  of  the  MH 
contribution,  aid  fulfillment  of 
mandatory  homebuyer  counseling 
requirements.  (See  §950.453.) The  IHA 
shall  notify  the  homebuyer  in  writing 
that  the  home  in  available  for  occupancy 
as  of  a  date  specified  in  the  notice, 
which  is  called  the  date  of  occupancy. 

(2)  If  the  IHA  determines  that  the 
homebuyer  has  not  fully  provided  the 
MH  contributicn  or  met  any  of  the  other 
conditions  for  0ccupancy  by  the  date  of 
occupancy,  theihomebuyer  shall  be  sent 
a  notice  in  writing.  This  notice  must 
specify  the  datq  by  which  all 
requirements  niust  be  satisfied  and  shall 
advise  the  honybuyer  that  the  MHO 
Agreement  will  be  terminated  and  a 
substitute  homtbuyer  selected  for  the 
unit  if  the  requirements  are  not 
satisfied.  (See  §§  950.446  and 
950.419(d).)     1 

(b)  Credits  tdMH  accounts  and 
reserves.  Promftly  after  the  date  of 
occupancy,  the  IHA  shall  credit  the 
amount  of  the  1  dH  contribution  to  the 
homebuyer's  a<  counts  and  reserves  in 
accordance  wit  i  §  950.437  and  shall 
give  the  homeb  uyer  a  statement  of  the 
amounts  so  ere  iited. 

§  950.425    Inspections,  responsibility  for 
Items  covered  by  (warranty. 

(a)  Inspectjoi  i  before  move-in  and 
identification  c  f  warranties. 

(1)  To  establi  sh  a  record  of  the 
condition  of  th  ?  home  on  the  date  of 
occupancy,  the  homebuyer  (including  a 
subsequent  hoi  :iebuyer)  and  the  IHA 
shall  make  an  i  nspection  of  the  home  as 
close  as  possib  e  to.  but  not  later  than, 
the  date  the  ho  nebuyer  takes 
occupancy.  Th  s  inspection  may  be  the 
final  inspectioi  I  required  by  §950.270  or 
may  be  a  separ  ite  inspection  with  the 
homebuyer  an<  IHA.  After  the 
inspection,  the  IHA  representative  shall 
give  the  hornet  uyer  a  signed  statement 
of  the  conditio  i  of  the  home  and 
equipment  anc  a  full  written 
description  of  <  ill  homebuyer 
responsibilitiei ;.  The  homebuyer  shall 
sign  a  copy  of  i  he  statement, 
acknowledginj  concurrence  or  stating 
objections;  anc  any  differences  shall  be 
resolved  by  th(  IHA  and  a  copy  of  the 
signed  inspect  on  report  shall  be  kept  at 
the  IHA.  This '  mtten  statement  of  the 
condition  of  di  e  home  shall  not  limit  the 
homebuyer's  r  ght  to  claipi  latent 
defects  in  cons  truction  that  may  be 
covered  by  wa  Tanties  referenced  in 
paragraph  (a)(;:)  of  this  section. 

(2)  Within  3  )  days  of  commencement 
of  occupancy  i  if  each  home,  the  IHA 
shall  furnish  t  le  homebuyer  with  a  list 
of  apphcable  c  ontractors', 
manufacturers  and  suppliers' 
warranties,  in(  icating  the  items  covered 


and  the  periods  of  the  warranties,  and 
stating  the  homebuyer's  responsibility 
for  notifying  the  IHA  of  any  deficiencies 
that  would  be  covered  under  the 
warranties. 

(b)  Inspections  during  contractors' 
warranty  periods,  responsibility  for 
items  covered  by  contractors', 
manufacturers'  or  suppliers'  warranties. 
In  addition  to  the  inspection  required 
under  paragraph  (a)  of  this  section,  the 
IHA  will  inspect  the  home  regularly  in 
accordance  with  paragraph  (c)  of  this 
section.  However,  it  is  the  responsibility 
of  the  homebuyer  during  the  period  of 
the  applicable  warranties,  to  promptly 
inform  the  IHA  in  writing  of  any 
deficiencies  arising  during  the  warranty 
period  (including  manufacturers'  and 
suppliers'  warranties)  so  that  the  IHA 
may  enforce  any  rights  under  the 
applicable  warranties.  If  a  homebuyer 
fails  to  furnish  such  a  written  report  in 
time,  and  the  IHA  is  subsequently 
unable  to  obtain  redress  imder  the 
warranty,  correction  of  the  deficiency 
shall  be  the  responsibility  of  the 
homebuyer. 

(c)  Inspection  upon  termination  of 
agreement.  If  the  MHO  Agreement  is 
terminated  for  any  reason  after 
commencement  of  occupancy,  the  IHA 
shall  inspect  the  home  after  notifying 
the  homebuyer  of  the  time  for 
inspection  and  shall  give  the  homebuyer 
a  written  statement  of  the  cost  of  any 
maintenance  work  required  to  put  the 
home  in  satisfactory  condition  for  the 
next  occupant  (see  §  950.446). 

(d)  Homebuyer  permission  for 
inspections;  participation  in 
inspections.  The  homebuyer  shall 
permit  the  IHA  to  inspect  the  home  at 
reasonable  hours  and  intervals  during 
the  period  of  the  MHO  Agreement  in 
accordance  with  rules  established  by  the 
IHA.  The  homebuyer  shall  be  notified  of 
the  opportunity  to  participate  in  the 
inspection  made  in  accordance  with  this 
section. 

§  950.426    Homebuyer  payments— f)re-1976 
projects. 

The  amount  of  the  required  monthly 
payment  for  a  homebuyer  in  an  MH 
project  placed  under  ACC  before  March 
9. 1976  is  determined  in  accordance 
with  the  MH  Agreement  and  provisions 
of  §§  950.315  and  950.102  concerning 
income.  Utility  reimbursements  are  not 
applicable  to  the  Mutual  Help  program. 

§950.427    Honwbuyer  payments— post- 
1976  projects. 

(a)  Applicability.  The  amount  of  the 
required  monthly  payment  for  a 
homebuyer  in  an  MH  project  placed 
under  ACC  on  or  after  March  9, 1976. 
and  a  homebuyer  admitted  to 


occupancy  in  an  existing  project  on  or 
after  the  conversion  of  the  project  in 
accordance  with  §  950.455  is 
determined  in  accordance  with  this 
section. 

(b)  Establishment  of  payment.  (1) 
Each  homebuyer  shall  be  required  to 
make  a  monthly  payment  ("required 
monthly  payment")  as  determined  by 
the  IHA.  The  minimum  required 
monthly  payment  must  equal  the 
administration  charge. 

(2)  Subject  to  the  requirement  for 
payment  of  at  least  the  administration 
charge,  each  homebuyer  shall  pay  an 
amount  of  required  monthly  payment 
computed  by: 

(i)  Multiplying  adjusted  income 
(determined  in  accordance  with 
§950.315)  by  a  specified  percentage; 
and 

(ii)  Subtracting  from  that  amount  the 
utility  allowance  determined  for  the 
unit.  The  specific  percentage  shall  be  mi 
less  than  15  percent  and  no  more  than 
30  percent,  as  determined  by  the  IHA. 

(3)  The  IHA  shall  provide  that  the 
required  monthly  payment  may  not  be 
more  than  a  maximum  amount.  The 
maximum  shall  not  be  less  than  the  sum 

of: 
(i)  The  administration  charge;  and 
(ii)  The  monthly  debt  service  amount 

shown  on  the  homebuyer's  purchase 

price  schedule. 

(4)  If  the  "required  monthly  payment" 
exceeds  the  administration  charge,  the 
amount  of  the  excess  shall  be  credited 
to  the  homebuyer's  monthly  equity 
payments  account  (see  §  950.437(b)). 

(c)  Administration  charge.  The 
administration  charge  should  reflect 
differences  in  expenses  attributable  to 
different  sizes  or  types  of  units.  It  is  the 
amount  budgeted  by  the  IHA  for 
monthly  operating  expenses  covering 
the  following  categories  (and  aay  other 
operating  expense  categories  included 
in  the  IHA's  HUD-approved  operating 
budget  for  a  fiscal  year  or  other  period, 
excluding  any  operating  cost  for  which 
operating  subsidy  is  provided): 

(1)  Administrative  salaries,  payroll 
taxes,  etc.;  travel,  postage,  telephone 
and  telegraph,  office  supplies;  office 
space,  maintenance  and  utiUties  for 
office  space;  general  liability  insurance 
or  risk  protection  costs;  accoimting 
services;  legal  expenses;  and  operating 
reserve  requirements  (§950.431);  and 

(2)  General  expenses,  such  as 
premiums  for  fire  and  related  insurance, 
payments  in  lieu  of  taxes,  if  any,  and 
other  similar  expenses. 

(d)  Adjustments  in  the  amount  of  the 
required  monthly  payment.  (1)  After  the 
initial  determination  of  a  homebuyer's 
required  monthly  payment,  the  IHA 
shall  increase  or  decrease  the  amount  of 
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such  payment  in  accordance  with  HUD 
regulations  to  reflect  changes  in 
adjusted  income  (pursuant  to  a 
reexamination  by  the  IHA  in  accordance 
with  §  950.315),  adjustment's  in  the 
administration  charge,  or  in  any  of  the 
other  factors  affecting  computation  of 
the  homebuyer's  required  monthly 
payment.  • 

(2)  In  order  to  accommodate  wide 
fluctuations  in  required  monthly 
payments  due  to  seasonal  conditions,  an 
IHA  may  agree  with  the  homebuyer  for 
payments  to  be  made  in  accordance 
with  a  seasonally  adjusted  schedule 
which  assures  full  payment  of  the 
required  amount  for  each  year. 

(e)  Homebuyer  payment  collection 
policy.  Each  IHA  shall  estabUsh  and 
adopt  written  policies,  and  use  its  best 
efforts  to  obtain  compliance  to  assure 
the  prompt  payment  and  collection  of 
required  homebuyer  payments.  A  copy 
of  the  policies  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  a  homebuyer  upon 
request.  Unless  HUD  has  issued  a 
corrective  action  order  with  respect  to 
this  function,  in  accordance  with 
§  950.135,  HUD  approval  is  not 
required. 

§  950.428    Maintenance,  utilities,  and  use  of 
home. 

(a)  General.  Each  IHA  shall  establish 
and  adopt,  and  use  its  best  efforts  to 
obtain  compliance  with,  written  policies 
to  assure  full  performance  of  the 
respective  maintenance  responsibihfies 
of  the  IHA  and  homebuyers.  A  copy  of 
such  written  policies  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  an  applicant  or 
homebuyer  upon  entry  into  the  program 
and  upon  request. 

(b)  Provisions  for  MH  projects.  For 
MH  Projects,  the  written  maintftiance 
poUcies  shall  contain  provisions  on  at 
least  the  following  subjects: 

(1)  The  responsibilities  of  homebuyers 
for  maintenance  and  care  of  their 
dwelling  units  and  common  property; 

(2)  Procedures  for  providing  advice 
and  technical  assistance  to  homebuyers 
to  enable  them  to  meet  their 
maintenance  responsibilities; 

(3)  Procedures  for  IHA  inspections  of 
homes  and  common  property; 

(4)  Procedures  for  IHA  performance  of 
homebuyer  maintenance  responsibilities 
(where  homebuyers  fail  to  satisfy  such 
responsibilities),  including  procedures 
for  charging  the  homebuyer's  proper 
account  for  the  cost  thereof; 

(5)  Special  arrangements,  if  any,  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors;  and 


(6)  Procedures  for  charging 
homebuyers  for  damage  for  which  they 
are  responsible. 

(c)  IHA  responsibility  in  MH  projects. 
The  IHA  shall  enforce  those  provisions 
of  a  Homebuyer's  Agreement  under 
which  the  homebuyer  is  responsible  for 
maintenance  of  the  home.  The  IHA  has 
overall  responsibility  to  HUD  for 
assuring  that  the  housing  is  being  kept 
in  decent,  safe,  and  sanitary  condition, 
and  that  the  home  and  grounds  are 
maintained  in  a  manner  that  will 
preser\'e  their  condition,  normal  wear 
and  tear  excepted.  Failure  of  a 
homebuyer  to  meet  the  obligations  for 
maintenance  shall  not  relieve  the  IHA  of 
responsibility  in  this  respect. 
Accordingly,  except  as  may  be 
otherwise  provided  in  this  section,  the 
IHA  shall  conduct  a  complete  interior 
and  exterior  examination  of  each  home 
at  least  once  a  year,  and  shall  furnish  a 
copy  of  the  inspection  report  to  the 
homebuyer.  The  IHA  shall  take 
appropriate  action,  as  needed,  to 
remedy  conditions  shown  by  the 
inspection,  including  steps  to  assure 
performance  of  the  homebuyer's 
obligations  under  the  homebuyer's 
agreement.  The  IHA  may  inspect  the 
home  once  every  three  years,  in  lieu  of 
an  aimual  inspection  where  the 
homebuyer  is  in  full  compliance  with 
the  original  terms  of  the  homebuyer's 
agreement,  including  payments,  and  the 
home  is  maintained  in  decent,  safe,  and 
sanitary  condition,  as  reflected  by  the 
last  inspection  by  the  IHA.  However,  if 
at  any  time  the  IHA  determines  that  the 
homebuyer  is  not  in  compliance  with 
the  homebuyer's  agreement,  it  nr'st 
reinstate  annual  inspections. 

(d)  Homebuyer  responsibility  in  MH 
program.  (1)  The  homebuyer  shall  be 
responsible  for  routine  and  nonroutine 
maintenance  of  the  home,  including  all 
repairs  and  replacements  (including 
those  resulting  from  damage  from  any 
cause).  The  IHA  shall  not  be  obligated 
to  pay  for  or  provide  any  maintenance 
of  the  home  other  than  the  correction  of 
warranty  items  reported  during  the 
applicable  warranty  period. 

(2)  Homebuyer's  failure  to  perform 
maintenance,  (i)  Failure  of  the 
homebuyer  to  perform  maintenance 
obligations  constitutes  a  breach  of  the 
MHO  Agreement  and  grounds  for  its 
termination.  Upon  a  determination  by 
the  Il-L\  that  the  homebuyer  has  failed 
to  perform  its  maintenance  obligations, 
the  IHA  shall  require  the  homebuyer  to 
agree  to  a  specific  plan  of  action  to  cure 
the  breach  and  to  assure  future 
compliance.  The  plan  shall  provide  for 
maintenance  work  to  be  done  within  a 
reasonable  time  by  the  homebuyer,  vi'ith 
such  use  of  the  homebuyer's  account  as 


may  be  necessary,  or  to  be  done  by  the 
IHA  and  charged  to  the  homebuyer's 
account,  in  accordance  with  §  950.437 
If  the  homebuyer  fails  to  carry  out  the 
agreed-to  plan,  the  MHO  agreement 
shall  be  terminated  in  accordance  with 
§950.446.  » 

(ii)  If  the  IHA  determines  that  the 
condition  of  the  property  creates  a 
hazard  to  the  life,  health,  or  safety  of  the 
occupants,  or  if  there  is  a  risk  of  damage 
to  the  property  if  the  condition  is  not 
corrected,  the  corrective  work  shall  be 
done  promptly  by  the  IHA  with  such 
use  of  the  homebuyer's  accounts  as  the 
IHA  may  determine  to  be  necessary,  or 
by  the  homebuyer  with  a  charge  of  the 
cost  to  the  homebuyer's  accounts  in 
accordance  with  §  950.437. 

(iii)  Any  maintenance  work 
performed  by  the  IHA  shall  be 
accounted  for  through  a  work  order 
stating  the  nature  of  and  charge  for  the 
work.  The  IHA  shall  give  the  homebuyer 
conies  of  all  work  borders  for  the  home. 

(e)  Homebuyer's  responsibility  for 
utilities.  The  homebuyer  is  responsible 
for  the  cost  of  furnishing  utihties  for  the 
home.  The  IHA  shall  have  no  obligation 
for  the  UtiUties.  However,  if  the  IHA 
determines  that  'lie  Lc.i.^'uu yer  is 
unable  to  pay  for  the  utilities  for  the 
home,  and  that  this  inability  creates 
conditions  that  are  hazardous  to  life, 
health,  or  safety  of  the  occupants  or 
threatens  damage  to  the  property,  the 
IHA  may  pay  for  the  utilities  on'behalf 
of  the  homebuyer  and  charge  the 
homebuyer's  accounts  for  the  costs,  in 
accordance  with  §  950.437.  When  the 
homebuyer's  account  has  been 
exhausted,  the  IHA  shall  piirsue 
termination  of  the  homebuyer 
agreement  and  may  offer  the  homebuyer 
a  transfer  into  the  rental  program  if  a 
unit  is  available. 

(f)  Obligations  viith  respect  to  heme 
and  other  persons  and  propertv. 

(1)  The  homebuyer  shall  agree  to 
abide  by  all  provisions  of  the  MHO 
Agreement  concerning  homebuver 
responsibilities,  occupancy  and  use  of 
the  home. 

(2)  The  homebuyer  may  request  IHA 
permission  to  operate  a  small  business 
in  the  unit.  An  IHA  shall  grant  this 
authority  where  the  homebuyer    * 
provides  the  following  assurances  and 
may  rescind  this  authority  upon 
violation  of  any  of  the  following 
assurances: 

(i)  The  unit  will  remain  the 
homebuyer's  principal  residence; 

(ii)  The  business  activity  will  not 
disrupt  the  basic  residential  nature  of 
the  housing  site;  and 

(iii)  The  business  will  not  require 
permanent  structural  changes  to  tlie  unit 
that  could  adversely  affect  a  future 
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homebuyer's  use  of  the  unit.  The  IHA 
may  rescind  iuch  authority  whenever 
any  of  the  ah  )ve  assurances  are  violated. 

(gi  Stn..;u,  -al  changes.  (1)  A 
homebuyer  shall  not  make  any 
structural  changes  in  or  additions  to  the 
home  unless  the  IHA  has  determined 
that  such  chi  age  would  not: 

(i)  Impair  t  le  value  of  the  home,  the 
surrounding  lomes.  or  the  project  as  a 
whole;  or 

(ii)  Affect  t  le  use  of  the  home  for 
residential  pi  irposes. 

(2)  (i)  Additions  to  the  home  include, 
but  are  not  limited  to,  energy- 
conservation  items  such  as  solar  panels, 
wood-bumin  ?  stoves,  flues  and 
insulation.  A  ly  changes  made  in 
accordance  v  ith  this  section  shall  be  at 
the  homebuyer's  expense,  and  in  the 
event  of  term  ination  of  the  MHO 
Agreement  tl  e  homebuyer  shall  not  be 
entitled  to  an  y  compensation  for  such 
changes  or  a<  ditions. 

(ii)  If  the  hpmebuyer  is  in  compliance 
with  the  temis  of  the  MHO  agreement, 
the  IHA  n.ay  agree  to  allow  the 
homebuyer  t(  >  use  the  funds  in  the 
MEPA  for  betterments  and  additions  to 
the  MH  horn*.  In  such  event,  the  IHA 
shall  determine  whether  the  homebuyer 
will  be  requi^  to  replenish  the  MEPA 
or  if  the  funqs  are  to  be  loaned  to  the 
homebuyer  al  an  interest  rate 
determined  by  the  IHA.  The  homebuyer 
cannot  use  Nfi;PA  funds  for  luxury 
items,  as  det(  rmined  by  the  IHA. 

(Information  collection  requirement 
contained  in  p  tragrsph  (c)  has  been  approved 
by  the  Office  a  F  Management  and  Budget 
under  control  number  2577-01 14.) 
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(b)  At  the  end  of  each  fiscal  year  or 
other  budget  period,  the  project 
operating  reserve  shall  be: 

(1)  Crwiited  with  the  amount  by 
which  operating  receipts  exceed 
operating  expenses  of  the  project  for  the 
budget  period;  or 

(2)  Charged  with  the  amount  by 
which  operating  expenses  exceed 
operating  receipts  of  the  project  for  the 
budget  period. 

§  950.432    Operating  budget  submission 
and  approval. 

In  addition  to  other  budget 
documentation  required  by  HUD,  each 
operating  budget  or  operating  budget 
revision  shall  include  a  certified  copy  of 
a  resolution  of  the  board  of 
commissioners  stating  that  the  board 
has  reviewed  and  approved  the 
operating  budget  or  operating  budget 
revision. 

§950.434    Operating  subsidy. 

(a)  Scope.  This  section  authorizes  the 
use  of  operating  subsidy  for  Mutual 
Help  projects;  establishes  eligible  costs; 
and  provides  for  determination  of 
operating  subsidy  on  a  uniform  basis  for 
all  MH  projects. 

(b)  Eligible  costs.  The  reasonable  cost 
of  an  annual  independent  audit  is  an 
eligible  cost  for  operating  subsidy. 
Operating  subsidy  may  also  be  paid  to 
cover  proposed  expenditures  approved 
by  the  HUD  Field  Office  for  the 
following  purposes: 

(1)  Administration  charges  for  vacant 
units  where  the  IHA  submits  evidence 
to  the  HUD  Field  Office's  satisfaction 
that  it  is  making  every  reasonable  effort 
to  fill  the  vacancies; 

(2)  Collection  losses  due  to  payment 
delinquencies  on  the  part  of  homebuyer 
families  whose  MHO  Agreements  have 
been  terminated  and  who  have  vacated 
the  home,  and  the  actual  cost  of  any 
maintenance  (including  repairs  and 
replacements)  necessary  to  put  the 
vacant  home  in  a  suitable  condition  for 
a  subsequent  homebuyer  family. 
Operating  subsidy  may  be  made 
available  for  these  purposes  only  after 
the  IHA  has  previously  used  all 
available  homebuyer  credits.  Every 
reasonable  effort  shall  be  made  to 
collect  charges  from  a  vacated 
homebuyer,  including  coiul  judgments, 
professional  collection  services,  etc.,  as 
appropriate; 

(3)  A  formula  amount  for  the  cost  of 
a  HUD-approved  counseling  program; 

(4)  A  formula  amount  for  training  and 
related  travel  of  IHA  staff  and 
Commissioners; 

(5)  The  costs  of  a  HUD-approved  • 
professional  management  contract;  and 

(6)  Operating  costs  resulting  from 
other  unusual  circumstances  justifying 


payment  of  operating  subsidy,  if 
approved  by  HUD. 

(7)  Subject  to  appropriations,  and  in 
accordance  with  the  provisions  of 
subpart  O  of  this  part  and  procedures 
determined  by  HUD,  each  IHA  with  a 
duly  elected  resident  organization  shall 
receive  $25  per  unit  per  year  for 
resident  participation  activities.  Of  this 
amount,  $15  per  unit  per  year  shall  fund 
resident  participation  activities  of  the 
RO.  Ten  dollars  per  unit  per  year  shall 
fund  IHA  costs  incurred  in  carrying  out 
resident  participation  activities. 

(c)  Ineligible  costs.  No  operating 
subsidy  shall  be  paid  for  utilities, 
maintenance,  or  other  items  for  which 
the  homebuyer  is  responsible  except,  as 
necessary,  to  put  a  vacant  home  in 
condition  for  a  subsequent  family  as 
provided  in  paragraph  (b)(2)  of  this 
section. 

§950.437    Homebuyer  reserves  and 
accounts. 

(a)  Refundable  and  nonrefundable 
MH  reserves.  The  IHA  shall  establish 
separate  refundable  and  nonrefundable 
reserves  for  each  homebuyer  effective 
on  the  date  of  occupancy. 

(1)  The  refundable  MH  reserve 
represents  a  homebuyer's  interest  in 
funds  that  may  be  used  to  purchase  the 
home  at  the  option  of  the  homebuyer. 
The  IHA  shall  credit  this  account  with 
the  amount  of  the  homebuyer's  cash  MH 
contribution  or  the  value  of  the  labor, 
materials  or  equipment  MH 
contribution. 

(2)  The  nonrefundable  MH  reser\'e 
also  represents  a  homebuyer's  interest 
in  fimds  that  may  be  used  to  purchase 
the  home  at  the  option  of  the 
homebuyer.  The  IHA  shall  credit  this 
account  with  the  amount  of  the 
homebuyer's  share  of  any  credits  for 
land  contributed  to  the  project  and  the 
homebuyer's  share  of  any  credit  for  non- 
land  contributions  by  a  terminated 
homebuyer. 

(b)  Equity  accounts.  (1)  Monthly 
equity  payments  account  ("MEPA"). 
The  IHA  shall  maintain  a  separate 
MEPA  for  each  homebuyer.  The  IHA 
shall  credit  this  account  with  the 
amount  by  which  each  required 
monthly  payment  exceeds  the 
administration  charge.  Should  the 
homebuyer  fail  to  pay  the  required 
monthly  payment,  the  IHA  may  elect  to 
reduce  the  MEPA  by  the  amount  owed 
each  month  towards  the  administration 
charge,  until  the  MEPA  has  been  fully 
expended.  The  MEPA  balance  must  be 
comprised  of  an  amoxmt  backed  by  cash 
actually  received  in  order  for  any  such 
reduction  to  be  made. 

(2)  Investment  of  equity  funds,  (i) 
Funds  held  by  the  IHA  in  the  equity 
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accounts  of  all  the  homebuyers  in  the 
project  shall  be  invested  in  HUD- 
approved  investments.  Income  earned 
on  the  investments  of  such  funds  shall 
periodically,  but  at  least  annually,  be 
prorated  and  credited  to  each 
homebuyer's  equity  accounts  in 
proportion  to  the  amount  in  each  such 
accoimt  on  the  date  of  proration.  If  HUD 
determines  that  accounts  are  not 
properly  managed  and  has  issued  a 
corrective  action  order  pursuant  to 
§950.135,  it  may  ultimately  remove 
responsibility  of  the  IHA  for  managing 
such  accounts  to  a  HUD-approved 
escrow  agent. 

(ii)  Notwithstanding  other  provisions 
of  this  subpart  and  subject  to  HUD  Field 
Office  approval,  an  IHA  may  use  a 
portion  of  the  homebuyers'  equity 
accounts  for  low-income  housing 
purposes  provided  that  a  reserve  of 
homebuyers'  MEPA  is  maintained.  The 
reserve  must  be  at  a  percentage 
established  by  the  IHA  and  approved  by 
the  HUD  Field  Office.  (Interest  must 
continue  to  be  credited  to  the 
homebuyer's  account  based  on  the 
MEPA  balance  and  the  rate  of  interest 
that  would  have  been  earned  if  the 
fimds  were  invested.) 

(c)  Charges  for  maintenance.  (1)  If  the 
IHA  has  maintenance  work  done  in 
accordance  with  §  950.428(a),  the  cost 
thereof  shall  be  charged  to  the 
homebuyer's  MEPA. 

(2)  At  the  end  of  each  fiscal  year,  the 
debit  balance,  if  any  in  the  MEPA  shall 
be  charged,  first  to  the  refundable  MH 
reserve;  and  second,  to  the 
nonrefundable  MH  reserve,  to  the  extent 
of  the  credit  balances  in  that  account 
and  those  reserves. 

(3)  In  lieu  of  charging  the  debit 
balance  in  the  MEPA  to  the 
homebuyer's  refundable  MH  reserve 
and/or  nonrefundable  MH  reserve,  the 
IHA  may  allow  the  debit  balance  to 
remain  in  the  MEPA  pending 
replenishment  from  subsequent  credits 
to  the  homebuyer's  MEPA. 

(4)  The  IHA  shall  at  no  time  permit 
the  accumulation  of  a  debit  balance  in 
the  MEPA  in  excess  of  the  sum  of  the 
credit  balances  in  the  homebuyer's 
refundable  and  nonrefundable  MH 
reserves,  unless  the  expenditure  is 
required  to  alleviate  a  hazard  to  the  fife, 
health  or  safety  of  the  occupants,  or  to 
alleviate  risk  of  damage  to  the  property. 

(d)  Disposition  of  reserves  and 
accounts.  When  the  homebuyer 
purchases  the  home,  the  balances  in  the 
homebuyer's  reserves  and  accounts 
shall  be  disposed  of  in  accordance  with 
§950.440.  If  the  MHO  agreement  is 
terminated  by  the  homebuyer  or  the 
IHA .  the  bcilances  in  the  homebuyer's 


reserves  and  accounts  shall  be  disposed 
of  in  accordance  with  §  950.446. 

(e)  Use  of  reserves  and  accounts; 
nonassignability.  The  homebuyer  shall 
have  no  right  to  receive  or  use  the  funds 
in  any  reserve  or  account  except  as 
provided  in  the  MHO  agreement,  and 
the  homebuyer  shall  not,  without 
approval  of  the  IHA  and  HUD,  assign, 
mortgage  or  pledge  any  rights  in  the 
MHO  agreement  or  to  any  reserve  or 
account. 

§  950.440    Purchase  of  home. 

(a)  General.  The  IHA  provides  the 
family  an  opportunity  to  purchase  the 
dwelling  under  the  Mutual  Help  and 
Occupancy  Agreement  (a  lease  with  an 
option  to  purchase),  under  which  the 
purchase  price  is  amortized  over  the 
period  of  occupancy,  in  accordance 
with  a  purchase  price  schedule.  For 
acquisition  under  the  MHO  agreement, 
see  paragraph  (e)  of  this  section.  If  a 
homebuyer  wants  to  acquire  ownership 
in  a  shorter  period  than  that  shown  on 
the  purchase  price  schedule,  the 
homebuyer  may  exercise  his  or  her 
option  to  purchase  the  home  on  or  after 
the  date  of  occupancy,  but  only  if  the 
homebuyer  has  met  all  obligations 
under  the  MHO  agreement.  The 
homebuyer  may  obtain  financing,  fi-om 
the  IHA  or  an  outside  source,  at  any 
time,  to  cover  the  remaining  purchase 
price.  The  financing  may  be  provided 
using  such  methods  as  a  mortgage  or  a 
loan  agreement.  If  the  homebuyer  is  able 
to  obtain  financing  from  an  outside 
source,  the  IHA  will  release  the 
homebuyer  from  the  MHO  agreement 
and  terminate  the  homebuyer's 
participation  in  this  program.  For 
acquisition  under  methods  other  than 
under  the  MHO  agreement,  see 
§950.443. 

(b)  Purchase  price  and  purchase  price 
schedule.  (1)  Initial  purchase  price.  The 
initial  purchcise  price  of  a  home  for  a 
homebuyer  shall  be  determined  bv  the 
IHA. 

(2)  Purchase  price  schedule.  Promptly 
after  execution  of  the  construction 
contract,  the  IHA  shall  furnish  to  the 
homebuyer  a  statement  of  the  initial 
purchase  price  of  the  home,  and  a 
purchase  price  schedule  that  will  apply, 
based  on  amortizing  the  balance 
(purchase  price  less  the  MH 
contribution)  over  a  period,  not  less 
than  15  years  or  more  than  25  as 
determined  by  the  IHA,  at  an  interest 
rate  determined  by  the  IHA.  The  IHA 
may  choose  to  forego  charging  interest 
and  calculate  the  payment  with  an 
interest  rate  of  zero. 

(c)  Purchase  price  schedule  for 
subsequent  homebuyer.  (1)  Initial 
purchase  price.  When  a  subsequent 


homebuyer  executes  the  Mutual  Help 
and  Occupancy  Agreement,  the 
purchase  price  for  the  subsequent 
homebuyer  shall  be  determined  bv  the 
IHA. 

(2)  Purchase  price  schedule.  Each 
subsequent  homebuyer  shall  be 
provided  with  a  purchase  price 
schedule,  showing  the  monthly 
declining  purchase  price  over  a  period, 
not  less  than  15  years  or  more  than  25 
years  as  determined  by  the  IHA,  at  an 
interest  rate  determined  by  the  IHA. 

(d)  [Reserved]. 

(e)  Conveyance  of  home.  (1)  Purchase 
procedure.  In  accordance  with  the  MHO 
agreement,  the  IHA  shall  convey  title  to 
the  homebuyer  when  the  balance  of  the 
purchase  price  can  be  covered  from  the 
amount  in  the  equity  account.  The 
homebuyer  may  supplement  the  amount 
in  the  equity  accoimt  with  reserves  or 
any  other  funds  of  the  homebuyer. 
Notwithstanding  the  requirement  for 
prompt  conveyance,  an  IHA  may  delay 
conveyance  long  enough  to 
modernization  a  paid  off  unit  in 
accordance  with  its  Comprehensive 
Plan  or  CIAP  application. 

(2)  Amounts  to  be  paid.  The  purchase 
price  shall  be  the  amount  shown  on  the 
purchase  price  schedule  for  the  month 
in  which  the  settlement  date  falls. 

(3)  Settlement  costs.  Settlement  costs 
shall  be  paid  by  the  homebuyer  who 
may  use  equity  accounts  or  reserves 
available  for  the  purchase  in  accordance 
with  paragraph  (e)(4)  of  this  section. 

(4)  Disposition  of  homebuyer  accounts 
and  reserves.  When  the  homebuyer 
purchases  the  home,  the  net  credit 
balances  in  the  homebuyer's  equity 
account  as  described  in  §950.437), 
supplemented  by  the  nonrefundable  MH 
reserve  and  then  the  refundable  MH 
reserve,  shall  be  applied  in  the 
fallowing  order: 

(i)  For  the  initial  pa^Tnent  for  H'-e  and 
extended  coverage  insurance  on  l.ie 
home  after  conveyance  if  the  IHA 
finances  purchase  of  the  home  in 
accordance  with  §  950.443; 

(ii)  For  settlement  costs,  if  the 
homebuyer  so  directs; 

(iii)  For  the  purchase  price;  and 

(iv)  The  balance,  if  any.  for  refund  to 
the  homebuyer. 

(5)  Settlement.  A  home  shall  not  be 
conveyed  until  the  homebuyer  has  met 
all  the  obligations  imder  the  MHO 
Agreement,  except  as  provided  in 

§  950.440(e)(8).  The  settlement  date 
shall  be  mutually  agreed  upon  by  the 
parties.  On  the  settlement  date,  the 
homebuyer  shall  receive  the  documents 
necessary  to  convey  to  the  homebuyer 
the  IHA's  right,  title,  and  interest  iti  the 
home,  subject  to  any  applicable 
restrictions  or  covenants  as  expressed  in 
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such  dociune^ts.  The  required 
doaiments  shill  be  approved  by  the 
attorneys  repiteenting  the  IHA,  and  by 
the  homebuyer  or  the  homebuyer's 
attorney. 

(6)  IHA  investment  and  use  of 
purchase  pricr  payments.  After 
conveyance,  all  homebuyer  funds  held 
or  received  by  the  IHA  from  the  sale  of 
a  unit  in  a  prelect  financed  with  grants 
shall  be  held  s  eparate  from  other  project 
funds,  and  sh)  ill  be  used  for  purposes 
related  to  low  income  housing  use,  as 
approved  by  HUD.  Homebuyer  funds 
held  or  received  by  the  IHA  from  the 
sale  to  a  home  buyer  of  a  unit  in  a 
project  financ  sd  by  loans  are  subject  to 
loan  forgivene  ss.  Homebuyer  funds 
include  th.-  amount  applied  to  payment 
of  the  piuchas  e  price  from  the  equity 
account),  any  cash  paid  by  the 
homebuyer  fo  ■  application  to  the 
purchase  pric  i  and,  if  the  IHA  finances 
purchase  of  tl:  e  home  in  accordance 
with  §  950.441  i,  any  portion  of  the 
mortgage  payi  rients  by  the  homeowner 
attributable  to  payment  of  the  debt 
service  (princ  pal  and  interest)  on  the 
mortgage. 

{7)Remova.  of  home  from  MH 
program.  Wh<  n  a  home  has  been 
conveyed  to  tl  le  homebuyer,  whether  or 
not  with  IHA  inancing,  the  unit  is 
removed  from  the  IHA's  MH  project 
under  its  ACC  with  HUD. 

(8)  Homebu  yers  with  delinquencies. 
(i)  If  a  homebiyer  has  a  delinquency  at 
the  end  of  thejamortization  period,  the 
unit  is  no  lonj  pr  available  for  assistance 
from  HUD  or  he  IHA,  even  though  the 
imit  has  n...  b  jen  conveyed.  The  IHA 
must  take  acti  an  to  terminate  the  MHOA 
or  to  develop  i  repayment  schedule  for 
the  remaining  balance  to  be  completed 
in  a  reasonab  e  period,  but  not  longer 
thin  three  yei  rs.  The  payment  should 
U;  equal  to  a  i  nonthly  pro-rated  share  of 
th  J  remaining  balance  owed  by  the 
he  mebuyer,  p  us  an  administrative  fee 
cc  nsisting  of  i  he  cost  of  insurance  and 
tlie  IHA's  pro  ;essing  cost.  If  the 
homebuyer  fa  Is  to  meet  the 
requirements  af  the  repayment 
schedule,  the  [HA  should  proceed 
immediately '  vith  eviction. 

(ii)  Notwiti  standing  the  requirements 
in  paragraphs  (e)(1)  through  (8),  an  IHA 
may  complete  emergency  and  statutorily 
or  regulatoril; '  required  modernization 
work  on  a  un:  t  which  is  paid  off  but  not 
conveyed,  du  ing  the  term  of  the 
repayment  sc  ledule. 

(iii)  Upon  r  ^payment  of  the  total 
deUnquency,  the  IHA  may,  in 
accordance  w  ith  §  950.602(b)(2), 
complete  non  -emergency  modernization 
work  on  a  un  t  prior  to  conveyance. 


S95a443    IHA  homeownersMp  financing. 

(a)  Eligibility.  The  IHA  may  offer  a 
form  of  homeownership  financing, 
similar  to  a  purchase  money  mortgage. 
The  IHA  shall  set  standards  for 
determining  eligibility,  developing 
promissory  notes,  mortgages  and  other 
financial  instruments  necessary  to  carry 
out  the  transaction.  Further  guidance  is 
provided  in  HUD  Handbooks. 

(b)  HUD  review  and  appmval.  Unless 
HUD  has  issued  a  corrective  action 
order  with  respect  to  this  function,  in 
accordance  with  §950.135,  the  IHA  may 
proceed  with  providing  IHA  financing 
without  prior  HUD  approval.  IHAs 
without  prior  experience  in  IHA 
financing  should  consult  with  the  HUD 
Field  Office. 

§950.446    Termination  of  MHO  agreement 

(a)  Termination  upon  breach.  (1)  In 
the  event  the  homebuyer  fails  to  comply 
with  any  of  the  obligations  under  the 
MHO  agreement,  the  IHA  may  terminate 
the  MHO  agreement  by  written  notice  to 
the  homebuyer,  enforced  by  eviction 
procedures  appUcable  to  landlord- 
tenant  relationships.  Foreclosiu^  is  an 
inappropriate  method  for  enforcing 
termination  of  the  homeownership 
agreement,  which  constitutes  a  lease 
(with  an  option  to  purchase).  The 
homebuyer  is  a  lessee  during  the  term 
of  the  agreement  and  acquires  no 
equitable  interest  in  the  home  until  the 
option  to  purchase  is  exercised. 

(2)  Misrepresentation  or  withholding 
of  material  information  in  applying  for 
admission  or  in  connection  with  any 
subsequent  reexamination  of  income 
and  family  composition  constitutes  a 
breach  of  the  homebuyer's  obligations 
under  the  MHO  agreement. 
"Termination",  as  used  in  the  MHO 
agreement,  does  not  include  acquisition 
of  ownership  by  the  homebuyer. 

(b)  Notice  of  termination  of  MHO 
agreement  by  the  IHA.  right  of 
homebuyer  to  respond.  Termination  of 
the  MHO  agreement  by  the  IHA  for  any 
reason  shall  be  by  written  notice  of 
termination.  Such  notice  shall  be  in 
compliance  with  the  terms  of  the  MHO 
agreement  and,  in  all  cases,  shall  afford 
a  fair  and  reasonable  opportimity  to 
have  the  homebuyer's  response  heard 
and  considered  by  the  IHA.  Such 
procedures  shall  comply  with  the 
Indian  Civil  Rights  Act,  if  applicable, 
and  shall  incorporate  all  the  steps  and 
provisions  needed  to  comply  with  State, 
local,  or  Tribal  law,  with  the  least 
possible  delay.  (See  §950.340.) 

(c)  Termination  of  MHO  agreement  by 
homebuyer.  The  homebuyer  may 
terminate  the  MHO  Agreement  by  giving 
the  IHA  written  notice  in  accordance 
with  the  agreement.  If  the  homebuyer 


vacates  the  home  without  notice  to  the 
IHA,  the  homebuyer  shall  remain 
subject  to  the  obligations  of  the  MHO 
agreement,  including  the  obhgation  to 
make  monthly  payments,  ujitil  the  IHA 
terminates  the  MHO  agreement  in 
vmting.  Notice  of  the  termination  shall 
be  communicated  by  the  IHA  to  the 
homebuyer  to  the  extent  feasible  and  the 
termination  shall  be  effective  on  the 
date  stated  in  the  notice. 

(d)  Disposition  of  funds  upon 
termination  of  the  MHO  agreement.  If 
the  MHO  agreement  is  terminated,  the 
balances  in  the  homebuyer's  accounts 
and  reserves  shall  be  disposed  of  as 
follows: 

(1)  The  MEPA  shall  be  charged  with: 
(i)  Any  maintenance  and  replacement 

cost  incurred  by  the  IHA  to  prepare  the 
home  for  the  next  occupant; 

(ii)  Any  amounts  the  homebuyer  owes 
the  IHA,  including  required  monthly 
payments; 

(iii)  The  required  monthly  payment 
for  the  period  the  home  is  vacant,  not 
to  exceed  60  days  from  the  date  of 
receipt  of  the  notice  of  termination,  or 
if  the  homebuyer  vacates  the  home 
without  notice  to  the  IHA,  for  the  period 
ending  with  the  effective  date  of 
termination  by  the  IHA;  and 

(iv)  The  cost  of  securing  a  vacant  unit, 
the  cost  of  notification  and  associated 
termination  tasks,  and  the  cost  of 
storage  and/or  disposition  of  personal 
property. 

(2)  If,  after  making  the  charges  in 
accordance  with  paragraph  (d)(1)  of  this 
section,  there  is  a  debit  balance  in  the 
MEPA,  the  IHA  shall  charge  that  debit 
balance,  first  to  the  refundable  MH 
reserve;  and  second,  to  the 
nonrefundable  MH  reserve,  to  the  extent 
of  the  credit  balances  in  these  reserves 
and  account.  If  the  debit  balance  in  the 
MEPA  exceeds  the  sum  of  the  credit 
balances  in  these  reserves  and  account, 
the  homebuyer  shall  be  required  to  pay 
to  the  IHA  the  amount  of  the  excess. 

(3)  If,  after  making  the  charges  in 
accordance  with  paragraph  (d)(1)  of  this 
section,  there  is  a  credit  balance  in  the 
MEPA,  this  amount  shall  be  refunded. 

(4)  Any  credit  balance  remaining  in 
the  refundable  MH  reserve  after  making 
the  charges  described  in  paragraph 
(d)(2)  of  this  section  shall  be  refunded 
to  the  homebuyer. 

(5)  Any  credit  balance  remaining  in 
the  noiu^fundable  MH  reserve  after 
making  the  charges  described  in 
paragraph  (d)(2)  of  this  section  shall  be 
retained  by  the  IHA  for  use  by  the 
subsequent  homebuyer. 

[e]  Settlement  upon  termination.  (1) 
Time  for  settlement.  Settlement  with  the 
homebuyer  following  a  termination 
shall  be  made  as  promptly  as  possible 


after  all  charges  provided  in  jiaragraph 
(d)  of  this  section  have  been  determined 
and  the  IHA  has  given  the  homebuyer 
a  statement  of  such  charges.  The 
homebuyer  may  obtain  settlement 
before  determination  of  the  actual  cost 
of  any  maintenance  required  to  put  the 
home  in  satisfactory  condition  for  the 
next  occupant,  if  the  homebuyer  is 
'.viUing  to  accept  the  IHA's  estimate  of 
the  amount  of  such  cost.  In  such  cases. 
the  amounts  to  be  charged  for 
maintenance  shall  be  based  on  the  IHA's 
estimate  of  the  cost  thereof. 

(0  Responsibility  of  IHA  to  terminate. 
(1)  The  IHA  is  responsible  for  taking 
appropriate  action  with  respect  to  any 
noncompliance  with  the  MHO 
agreement  by  the  homebuyer.  In  cases  of 
noncompliance  that  are  not  corrected  as 
provided  further  in  this  paragraph,  it  is 
the  responsibility  of  the  IHA  to 
terminate  the  MHO  agreement  in 
accordance  with  the  provisions  of  this 
section  and  to  institute  eviction 
proceedings  against  the  occupant. 

(2)  As  promptly  as  possible  after  a 
noncompliance  comes  to  the  attention 
of  the  IHA,  the  IHA  shall  discuss  the 
matter  with  the  homebuyer  and  give  the 
homebuyer  an  opportunity  to  identify 
any  extenuating  circumstances  or 
complaints  which  may  exist.  A  plan  of 
action  shall  be  agreed  upon  that  will 
specify  how  the  homebuyer  will  come 
into  compliance,  as  well  as  any  actions 
by  the  IHA  that  may  be  appropriate. 
This  plan  shall  be  in  writing  and  signed 
by  both  parties. 

(3)  Compliance  with  the  plan  shall  be 
checked  by  the  IHA  not  later  than  30 
days  from  the  date  thereof.  In  the  event 
of  refusal  by  the  homebuyer  to  agree  to 
such  a  plan  or  failure  by  the  homebuyer 
to  comply  with  the  plan,  the  IHA  shall 
issue  a  notice  of  termination  of  the 
MHO  agreement  and  evict  the 
homebuyer  in  accordance  with  the 
provisions  of  this  section  on  the  basis  of 
the  noncompliance  with  the  MHO 
agreement. 

(4)  A  record  of  meetings  with  the 
homebuyer,  written  plans  of  action 
agreed  upon  and  all  other  related  steps 
taken  in  accordance  with  paragraph  (f) 
of  this  section  shall  be  maintained  by 
the  IHA  for  inspection  by  HUD. 

(g)  Subsequent  use  of  unit.  After 
termination  of  a  homebuyer's  interest  in 
the  unit,  it  remains  as  part  of  the  MH 
project  under  the  ACQ  The  IHA  must 
follow  its  policies  for  selection  of  a 
subsequent  homebuyer  for  the  unit 
under  the  MH  program.  (See 
§  9.S0. 449(g)  for  use  of  unit  if  no 
qualified  subsequent  homebuyer  is 
available.) 


§95a448   Succasslon. 

(a)  Definition  of  "event." "Event" 
means  the  death,  mental  incapacity,  or 
other  conditions  as  determined  by  the 
IHA,  of  all  of  the  persons  who  have 
executed  the  MHO  agreement  as 
homebuyers. 

(b)  Designation  of  successor  by 
homebuyer.  A  homebuyer  may 
designate  a  successor  who.  at  the  time 
of  the  "event",  would  assume  the  status 
of  homebuyer.  provided  that  at  the  time 
of  the  event,  the  successor  meets  the 
conditions  estabUshed  by  the  IHA 
which  shall  include  satisfying  program 
eligibihty  requirements.  The 
designation  may  be  made  at  the  time  of 
execution  of  the  MHO  agreement,  and 
the  homebuyer  may  change  the 
designation  at  any  later  time  by  written 
notice  to  the  IHA. 

(c)  Succession  by  persons  designated 
by  homebuyer.  Upon  occurrence  of  an 
"event",  the  person  designated  as  the 
successor  shall  succeed  to  the  former 
homebuyer's  rights  and  responsibilities 
under  the  MHO  agreement  if  the 
designated  successor  meets  the  criteria 
established  by  the  IHA  which  shall 
include  program  eligibiUty 
requirements. 

(d)  Designation  of  successor  by  IHA. 
If  at  the  time  of  the  event  there  is  no 
successor  designated  by  the  homebuyer. 
the  IHA  may  designate,  in  accordance 
with  its  occupancy  policy,  any  person 
who  qualifies  under  paragraph  (c)  of 
this  section. 

(e)  Occupancy  by  appointed  guardian. 
If  at  the  time  of  the  event  there  is  no 
qualified  successor  designated  by  the 
homebuyer  or  by  the  IHA  in  accordance 
with  paragraphs  (a)  through  (d)  of  this 
section,  and  a  minor  child  or  children 
of  the  homebuyer  are  living  in  the 
home,  the  IHA  may,  in  order  to  protect 
their  contii-.ucd  occupancy  and 
opportunity  for  acquiring  ownership  of 
the  home,  approve  as  occupant  of  the 
home  an  appropriate  adult  who  has 
been  appointed  legal  guardian  of  the 
children  with  a  duty  to  perform  the 
obligations  of  the  MHO  agreement  in 
their  interest  and  behalf. 

(f)  Succession  and  occupancy  on  trust 
land.  In  the  case  of  a  home  on  trust  land 
subject  to  restrictions  on  alienation 
under  federal  law  (including  federal 
trust  or  restricted  land  and  land  subject 
to  trust  or  restriction  under  State  law), 
or  under  State  or  Tribal  law  where  such 
laws  do  not  violate  federal  statutes,  a 
person  who  is  prohibited  by  law  from 
succeeding  to  the  IHA's  interest  on  such 
land  may.  nevertheless,  continue  in 
occupancy  with  all  the  rights, 
obligations  and  benefits  of  the  MHO 
agreement,  modified  to  conform  to  these 
restrictions  on  succession  to  the  land. 


(g)  Termination  in  absence  of 
qualified  successor  If  there  is  no 
qualified  successor  in  accordance  with 
the  IHA's  approved  Admissions  and 
Occupancy  pohcy.  the  IHA  shall 
terminate  the  MHO  agreement  and 
select  a  subsequent  homebuyer  from  the 
top  of  the  waiting  hst  to  occupy  the  unit 
under  a  new  MHO  agreement.  If  a  now 
homebuyer  is  unavailable  or  if  the  home 
cannot  continue  to  be  used  for  low- 
income  housing  in  accordance  with  the 
Mutual  Help  program,  the  IHA  may 
submit  an  application  to  HUD  to  convert 
the  unit  to  the  Rental  program  in 
accordance  with  §  950.458  or  to  approve 
a  disposition  of  the  home,  in  accordance 
with  subpart  M  of  this  part. 

§950.452    Miscettaneous. 

(a)  Annual  statement  to  homebuyer. 
The  IHA  shall  provide  an  annual 
statement  to  the  homebuyer  that  sets 
forth  the  credits  and  debits  to  the 
homebuyer  equity  accounts  and  reserves 
during  the  year  and  the  balance  in  each 
account  at  the  end  of  each  IHA  fiscal 
year.  The  statement  shall  also  set  forth 
the  remaining  balance  of  the  purchase 
price. 

(b)  Insurance  before  transfer  of 
ownership,  repair  or  rebuilding. 

(1)  Insurance.  The  IHA  shall  carry  all 
insurance  prescribed  by  HUD,  including 
fire  and  extended  coverage  insurance 
upon  the  home. 

(2)  Repair  or  rebuilding.  In  the  event 
the  home  is  damaged  or  destroyed  by 
fire  or  other  casually,  the  IHA  shall 
consult  with  the  homebuyers  as  to 
whether  the  home  shall  be  repaired  or 
rebuilt.  The  IHA  shall  use  the  insurance 
proceeds  to  have  the  home  repaired  or 
rebuilt  unless  there  is  good  reason  for 
not  doing  so.  In  the  event  the  IHA 
determines  that  there  is  good  reason 
why  the  home  should  not  be  repaired  or 
rebuilt  and  the  homebuyer  disagrees, 
the  matter  shall  be  submitted  to  the 
HUD  Field  Office  for  final 
determination.  If  the  final  determination 
is  that  the  home  should  not  be  repaired 
or  rebuilt,  the  IHA  shall  terminate  the 
MHO  agreement,  and  the  homebuyer's 
obligation  to  make  required  monthly 
payments  shall  be  deemed  to  have 
terminated  as  of  the  date  of  the  damage 
or  destruction. 

(3)  Suspension  of  payments.  In  the 
event  of  termination  of  a  MHO 
Agreement  because  of  damage  or 
destruction  of  the  home,  or  if  the  home 
must  be  vacated  during  the  repair 
period,  the  IHA  will  use  its  best  efforts 
to  assist  in  relocating  the  homebuyer.  If 
the  home  must  be  vacated  during  the 
repair  period,  required  monthly 
payments  shall  be  suspended  during  the 
vacancy  period. 
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(c)  Notu  es.  Any  notices  by  the  IHA  to 
the  homeb  uyer  required  under  the  MHO 
Agreemen  or  by  law  shall  be  delivered 
in  writing  to  the  homebuyer  personally 
or  to  any  ajdult  member  of  the 
homebuyer 's  family  residing  in  the 
home,  or  s  aall  be  sent  by  certified  mail, 
retiuTi  rec«  ipt  requested,  properly 
addressed  postage  prepaid.  Notice  to 
the  IHA  sh  all  be  in  writing  and  either 
delivered  I  o  an  IHA  employee  at  the 
office  of  th  e  IHA,  or  sent  to  the  IHA  by 
certified  n  ail,  return  receipt  requested, 
properly  addressed,  postage  prepaid. 

§  950.453    Counseling  of  homebuyers. 

(a)  General.  (1)  The  IHA  shall  provide 
counselini  to  Homebuyers  in 
accordanc  5  with  this  section.  The 
purpose  of  the  counseling  progjpm  shall 
be  to  deve  op: 

(i)  A  ful  understanding  by 
homebuye  rs  of  their  responsibilities  as 
participan  ts  in  the  MH  Project; 

(ii)  Abil  ty  on  their  part  to  carry  out 
these  responsibilities;  and 

(iii)  A  C(  (operative  relationship  with 
the  other  I  lomebuyers. 

(2)  All  h  omebuyers  shall  he  required 
to  participate  in  and  cooperate  fully  in 
all  official  pre-occupancy  and  post- 
occupanc]  counseling  activities.  Failure 
without  g(  od  cause  to  participate  in  the 
program  s  lall  constitute  a  breach  of  the 
MHO  Agn  ement. 

(b)  The  HA  shall  submit  to  the  local 
HUD  Offic  e  a  copy  of  its  counseling 
program  v  ith  its  request  for  funding  for 
approval. 

(c)  Prog^ss  riEfports.  Unless  otherwise 
required  i  i  a  corrective  action  order. 
IHAs  shal  submit  an  annual  progress 
report  wit  i  the  annual  budget 
submissio  i  to  the  HUD  Field  Office. 

(d)  Terr  lination  of  counseling 
program,  f  HUD  determines  that  an 
IHA's  cou  iseling  program  is  not  being 
properly  i  nplemented.  the  program  may 
be  termini  ted  after  notice  to  the  IHA 
stating  th«  deficiencies  in  program 
implementation,  and  giving  the  IHA  90 
days  from  the  date  of  notification  to  take 
corrective  action,  and  in  the  event  of 
terminatic  n  the  amount  included  in  the 
Developm  snt  Cost  Budget  for  the 
program  s  lall  be  reduced  so  as  not  to 
exceed  ex  lenses  already  incurred  at  the 
time  of  tei  mination. 


§950.455 
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Conversion  of  rental  projects. 

icability.  Notwithstanding 
isions  of  this  part,  an  IHA 
to  the  local  HUD  Office  for 
convert  any  or  all  of  the 
existing  rental  project  to  the 
program.  Any  conversion  of 

u  lits  shall  not  affect  in  any  way 

status  for  funding  for  new 
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*  (b)  Minimum  requirements.  (1)  In 
order  to  be  eligible  for  conversion,  the 
units  must  be  single  family  detached 
homes,  or  apartment/row  houses  for 
conversion  to  condominium/ 
cooperative  ownership.  In  addition,  the 
imits  must  have  individually  metered 
utilities  and  be  in  decent,  safe  and 
sanitary  condition.  The  project(s)  which 
possess  the  proposed  conversion  units 
must  have  received  an  approved  actual 
development  cost  certificate. 

(2)  Tenants  or  other  applicants  to  be 
homebuyers  of  the  proposed  conversion 
units  must  qualify  for  the  program 
under  §  950.416(b).  The  entire  MH 
contribution  required  of  the  homebuyer 
must  be  made  before  the  rental  unit 
occupied  by  a  tenant  can  be  converted 
to  the  MH  program. 

(3)  In  the  case  of  conversion  of 
apartments  or  rowhouses  to 
condominium  or  cooperative 
ownership,  all  units  in  a  structure  must 
be  converted,  with  all  occupants  at  the 
time  of  the  application  qualified,  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  Any  occupants  who  do  not 
qualify  or  desire  to  convert  must  be 
satisfactorily  relocated  and  replaced 
with  qualified  occupants  before 
application  for  conversion  of  the 
structure. 

(c)  Application  process.  The  IHA's 
application  must  be  in  the  form  required 
by  HUD,  including  all  necessary 
documentation.  The  local  HUD  Office 
shall  review  the  application  for  legal 
sufficiency;  Tribal  acceptance; 
demonstration  of  family  interest; 
evidence  units  are  habitable,  safe  and 
sanitary;  family  qualifications  as 
discussed  in  paragraph  (b)(2)  of  this 
section;  and  financial  feasibility.  Where 
not  all  units  in  a  project  are  proposed 
for  conversion,  the  IHA's  ability  to 
operate  the  remaining  rental  units.must 
not  be  adversely  affected. 

§950.458    Conversion  of  Mutual  Help   . 
projects  to  Rental  Program. 

(a)  Applicability.  Notwithstanding 
other  provisions  of  this  part,  an  IHA 
may  apply  to  the  local  HUD  Office  for 
approval  to  convert  any  or  all  Mutual 
Help  project  units  to  the  rental  program, 
wherever  or  whenever  a  homebuyer  or 
homebuyers  have  lost  the  potential  for 
ownership  because  of  the  inability  to 
meet  the  cost  of  their  homebuyer 
responsibilities. 

(b)  ^4inimum  requirements.  (1)  In 
order  to  be  eligible  for  conversion,  the 
project  must  have  received  an  approved 
ADCC. 

(2)  The  remaining  balances  in  any 
reserve  accounts  shall  be  accounted  for 
individually  for  each  unit  converted  in 


a  manner  consistent  with  project  intent 
and  in  a  manner  prescribed  by  HUD 

(3)  The  balance  remaining  in  the 
MEPA.  if  any,  is  applied  first  to 
outstanding  tenant  accounts  receivable, 
then  to  repair  of  homebuyer 
maintenance  items,  and  finally  returned 
to  the  homebuyer. 

(c)  Application  process.  The  IHA's 
application  must  be  in  the  form  required 
by  HUD,  including  all  necessary 
documentation.  The  local  HUD  Office 
shall  review  the  application  for  legal 
sufficiency;  Tribal  acceptance; 
demonstration  of  family  interest;  and 
financial  feasibility.  Where  not  all  units 
in  a  project  are  proposed  for  conversion, 
the  IHA's  ability  to  operate  the 
remaining  units  must  not  be  adversely 
affected. 

Subpart  F— Self-Help  Development  in 
the  Mutual  Help  Homeownership 
Program 

§  950.470    Purpose  and  applicability. 

(a)  Purpose.  The  purpose  of  the  Self- 
Help  program  is  to  provide  an  alternate 
method  of  developing  dwelling  units 
that  will  be  less  costly  than  other 
methods  of  development,  will  engender 
community  pride  and  cooperation,  and 
will  provide  training  in  construction 
skills  that  will  have  lasting  value  to 
participants.  If  an  IHA  is  interested  in 
pursuing  Self-Help  development,  it 
organizes  a  small  group  of  families  (six 
to  ten)  to  build  a  substantial  portion  of 
the  homes  for  all  the  families  in  the 
group,  with  technical  assistance  and 
supervision  and  materials  provided  by 
the  IHA.  augmented  by  skilled  labor 
obtained  under  contract.  The 
participants  are  individuals  and/or 
families  who  qualify  for  participation  in 
the  Mutual  Help  Homeownership 
Opportunity  program  who  have  the. 
ability  to  furnish  their  share  of  the 
required  labor  and  who  agree  to 

,  participate  in  the  cooperative  effort  to 
build  homes  for  all  members  of  the 
group.    ' 

(b)  Applicability.  Any  IHA  eligible  for 
development  funds  may  submit  an 
application  for  a  Self-Help  Mutual  Help 
Homeownership  Opportunity  project. 

§950.475    Basic  requirements. 

(a)  Contracts.  A  Self-Help  Mutual 
Help  Homeownership  Opportunity 
project  also  involves  three  basic 
contracts  in  a  form  approved  by  HUD: 
an  ACC  for  a  Mutual  Help  project 
executed  by  HUD  and  the  IHA  after 
approval  of  the  SH  project  application 
and  after  HUD  approval  of  the 
development  program,  a  Self-Help 
agreement  executed  by  the  participating 
families  and  the  IHA  before 


construction  begins,  and  a  Mutual  Help 
and  Occupancy  agreement  executed  by 
the  participating  families  and  the  IHA 
after  construction  completion.  In 
addition,  there  may  be  organizational 
documents  for  the  organization  created 
by  the  participating  families. 

(b)  Family  participation.  The  project 
is  to  be  organized  so  that  a  small 
number  of  families  (six  to  ten)  build  a 
substantial  portion  of  their  homes  and 
contract  for  other  skilled  labor  and 
supplies.  Each  Eamily  must  show  the 
desire  to  work  with  other  families  in 
building  their  own  homes  and  must 
have  tte  time  to  contribute  the  labor 
necessary  to  perform  a  substantial 
number  of  the  tasks  required  in  the 
construction  of  the  homes.  Each  family 
must  sign  a  Self-Help  agreement  with 
the  IHA. 

(c)  IHA  capacity.  The  IHA  must  have 
the  capacity  to  provide  for  the  financial, 
legal,  administrative,  and  technical 
responsibilities  of  the  program.  The  IHA 
is  required  to  provide  assurance  that  the 
project  will  be  completed,  in  the  form 
of  a  letter  of  credit  or  its  equivalent  in 
an  amount  equal  to  ten  percent  of  the 
estimated  Total  Development  Cost 
Standard.  The  IHA  may  manage  the 
project  itself  if  it  has  staff  with  the 
necessary  background  and  proven 
ability  to  perform  responsibly  in  the 
field  of  mutual  self-help  and  in 
construction;  or  it  may  contract  with  an 
organization  that  has  this  type  of 
experience  and  ability  for  a  fee  that  fits 
within  the  Total  Development  Cost 
Standard.  Once  an  IHA  has  experience 
with  this  method  of  development,  it  is 
encouraged  to  have  several  groups  of 
families  participating  in  its  Self-Help 
program  for  more  cost-effective  use  of 
the  construction  supervisors,  although 
each  family  will  work  only  on  the 
homes  of  its  group. 

(d)  Funding.  The  funding  for  technical 
training  and  supervision  of  participating 
families  will  be  provided  through 
development  funds,  and  the  cost  will  be 
included  in  the  Total  Development  Cost 
of  the  project.  The  cost  of  construction 
supervision  and  technical  assistance 
shall  generally  be  no  more  than  15 
percent,  but  may  not  exceed  20  percent 
of  the  TDC  of  these  self-help  homes. 

(e)  Applicability  of  Indian  preference. 
In  the  selection  of  contractors  to 
perform  construction  super\'isiph, 
skilled  labor,  or  other  work  under  this 
program,  the  provisions. concerning 
preference  for  Indians  (§  950.165)  apply. 
In  the  selection  of  participating  families, 
the  provisions  cf  §950.416  apply. 

(f)  Building  code.  The  building  code 
used  by  the  IHA  in  accordance  with 

i?  950.255  will  apply  to  the  homes 
constructed  imder  this  program. 


§950.480    Setf-Help  agrMnwnt 

(a)  Timing.  The  obligations  under  the 
Self-Help  agreement,  executed  by  the 
IHA  and  the  families  in  a  group  selected 
by  the  IHA  to  participate  in  a  Self-Help 
program,  wall  be  contingent  upon 
approval  of  the  development  program 
by  HUD.  Each  family  will  be  obligated 
to  be  available  to  commence  work  at  a 
time  that  fits  the  IHA's  schedule  for 
completion  of  prior  tasks  by  skilled 
labor,  but  generally  within  120  days  of 
approval  of  the  IHA's  Self-Help  project 
development  program  by  HUD  and  to 
complete  the  work  within  a  period  not 
to  exceed  two  years. 

(b)  Pre-constTuction  period.  The  Self- 
Help  agreement  will  provide  that,  before 
construction  begins,  the  participating 
families  will  be  required  to  organize 
themselves,  with  the  assistance  of  the 
IHA.  and  to  participate  in  construction 
skills  training. 

(c)  Labor  contribution.  (1)  The  Self- 
Help  agreement  will  specify  the 
construction  tasks  to  be  performed  by 
the  participating  families  as  their  labor 
contribution  and  the  construction  tasks 
to  be  performed  under  contract  by 
skilled  laborers.  The  number  of  tasks  to 
be  performed  by  the  participating 
families  must  constitute  the  vast 
majority  of  the  tasks.  Generally,  the 
construction  will  be  done  in  stages,  with 
each  stage  of  construction  finished  with 
respect  to  all  the  homes  in  the  project 
before  moving  to  the  next  stage. 

(2)  The  labor  performed  is  not  subject 
to  the  labor  standards  specified  in 
section  12  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437J). 

(3)  The  Self-Help  agreement  will 
specify  the  circxmistances  under  which 
it  may  be  terminated. 

(d)  Insurance  requirements.  The 
families  are  working  for  themselves,  and 
not  the  IHA.  during  the  performance  of 
their  labor  contribution.  The  Self-Help 
agreement  will  provide  that  the  famiUes 
waive  any  liability  claim  against  the 
IHA  for  any  injury  that  might  occur 
during  the  development  of  the  project. 

It  is  in  the  best  interests  of  participating 
families  to  have  their  owrn  insurance 
coverage  to  cover  the  possibility  of 
injury.  If  the  IHA  is  able  to  obtain 
insurance  coverage  at  reasonable  cost 
with  reimbursement  from  the  families, 
at  their  request,  to  cover  this  risk,  it  is 
encouraged  to  do  so. 

(e)  Standard  provisions.  The  Self- 
Help  agreement  will  include  provisions 
prohibiting  kickbacks  and  conflict  of 
interest. 

(0  Completion.  The  Self-Help 
agreement  will  provide  that  upon 
successful  completion  of  the  family's 
obligations  under  it.  the  family  and  the 


IHA  will  execute  a  Mutual  Help  and 
Occupancy  agreement 

§950.485    Application. 

(a)  General.  The  appUcation  for  a  Self- 
Help  development  method  of  Mutual 
Help  project  must  comply  with  the 
general  reouirements  of  §  950.225. 

(b)  Need  for  Self-Help  housing. 
Evidence  of  the  need  for  Self-Help 
housing  must  be  submitted,  including 
the  following: 

(1)  The  names,  addresses,  number  of 
persons  in  the  household,  and  annual 
incomes  of  the  families  selected  to 
participate; 

(2)  The  Self-Help  agreement; 

(3)  Certification  by  the  IHA  that  the 
participating  families  are  beUeved  to 
have  the  time  and  ability  to  fulfill  their 
obligations  under  the  Self-Help 
agreement;  and 

(4)  Such  information  as  the  incomes 
and  sizes  of  other  interested  families 
who  appear  to  be  eligible. 

(c)  Ability  of  IHA  to  administer  Self- 
Help  bousing.  The  IHA  must 
demonstrate  its  ability  to  administer  the 
program  by  identifying  the  staff 
members  who  will  supervise 
construction  and  provide  technical 
assistance,  and  describe  their 
experience.  If  the  IHA  plans  to  contract 
vdth  an  outside  entity  to  perform  these 
functions,  it  must  follow  the 
requirements  concerning  Indian 
preference.  Regardless  of  the  identity  of 
the  firm  selected  to  perform  this 
function,  the  IHA  should  identify  the 
firm  and  briefly  describe  its  experience. 
The  IHA  also  must  demonstrate  its 
capacity  to  administer  the  program,  in 
accordance  with  §950.475. 

§  950.490    Development  program. 

(a)  In  addition  to  complying  with  the 
requirements  of  §  950.260,  the  IHA's 
development  program  for  a  Self-Help 
project  submitted  to  HUD  must  include 
the  following: 

(1)  IHA  coordination  plan.  The  plan 
for  organizing  and  implementing  the 
development,  including  elements 
comparable  to  those  covered  in  the 
standard  Mutual  Help  construction 
contract,  and  the  method  of 
coordinating  work  of  participating 
families  and  skilled  contractors. 

(2)  Difference  in  cost.  A  description  of 
how  the  development  cost  differs  from 
the  cost  for  a  project  constructed  under 
a  construction  contract.  This  difference 
should  reflect  the  labor  contribution, 
after  considering  the  construction 
supervision  cost. 

(3)  Special  provisions  for  acquisition 
with  rehabilitation  projects.  A 
description  of  the  repair  or 
rehabilitation  work  needed  on  each 
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home  to  be «  .^ 

on  all  the  he  mes  should  be  reasonably 
comparable  in  the  amount  of  labor 
exchange  thi  it  is  required.  The  estimated 
number  of  h  ours  of  labor  and  a 
description  )f  the  work  to  be  done  must 
be  provided 

(4)  Certification  of  participation. 
Certificatiori  by  the  IHA  that  the 
participatini  families  have  signed  the 
Self-Help  ag  reement  and  remain  able  to 
fulfill  their  ( ibligations  under  the  Self- 
Help  agreen:  ent. 

(5)  Chang  is  since  application  stage. 
Statement  of  any  changes  in  the  data 
submitted  ii .  the  application. 

(b)  HUD  V  ill  review  the  development 
program  sut  mitted  by  an  IHA  for  a  Self- 
Help  project  with  particular  attention  to 
the  element  i  listed  in  paragraph  (a)  of 
this  section, 

§  950.495    D\  sfault  of  self-help  agreement 

(a)  Defaui  f  in  a  Self -Help  project.  (1) 
If  the  IHA  d  Jtermines  that  a 
participatih  5  family  is  failing  to  provide 
its  labor  cor  tribution,  as  required  in 
accordance  with  its  Self-Help 
agreement,  t  shall  counsel  the  family 
about  its  ob  igations  and  encourage 
fulfillment  1  tf  its  responsibilities.  If  the 
failure  of  th ;  family  is  ieopardizing  the 
progress  of  ihe  project,  the  IHA  shall 
declare  the  amily  in  default  and 
terminate  it  i  participation  in  the  project. 
Upon  termi  laUon  of  the  participation  of 
one  family,  iie  IHA  shall  move 
expeditious  y  to  select  an  alternate 
family  to  ta  Le  over  the  responsibilities 
of  the  termi  lated  family.  If  another 
qualified  fanily  cannot  be  found  to 
assume  the  -esponsibilities  of  the 
terminated  amily,  the  unit  may  be 
converted  ti  >  some  other  development 
method  (e.j .,  force  account, 
convention  il  bid.  etc.)  under  the  Mutual 
Help  Home  jwnership  Opportunity 
program. 

(2)  If  the  HA  detennines  that  an 
entire  grou  1  is  unable  to  continue  its 
work  to  cor  ipletion  of  construction,  the 
IHA  shall  fi  rst  counsel  the  group  about 
its  obligatic  ns  and  encourage  fulfillment 
of  its  respoi  isibilities.  If  counseling  is 
imsuccessf  il  in  bringing  about 
satisfactory  progress  toward  completion, 
the  IHA  shall  declare  the  families  in 
default  anc  convert  the  project  to  a 
regular  Mu  ual  Help  Homeownership 
Opportunit  i  project.  The  IHA's  plan  for 
completing  the  project  must  be 
submitted  1 0  HUD  for  review  and  consul 
prior  to  ter  ninating  the  self-help 
project.  Av  lilability  of  additional  HUD 
funding  for  this  purpose  is  not  assured. 

(b)  [Resei  vedj 


§950.501    Introduction. 

(a)  Purpose.  This  subpart  sets  forth 
the  essential  elements  of  the  HUD 
Homeownership  Opportunities  Program 
for  low  income  families,  which  is 
administered  by  HUD  as  part  of  the 
Indian  Housing  Program  under  the 
United  States  Housing  Act  of  1937.  In 
its  present  form,  this  part  covers  only 
those  matters  pertinent  to  the 
management,  operation,  conversion  and 
sale  of  existing  Turnkey  CI  homes  that 
remain  in  Indian  housing  authority 
(IHA)  ownership.  IHAs  are  encouraged 
to  consider  the  conversion  of  Turnkey 
in  imits  to  some  other  form  of  operation 
where  compliance  with  the 
requirements  of  the  Turnkey  HI  Program 
has  become  infeasible. 

(b)  Applicability.  (1)  This  part  is 
applicable  to  the  operation  of  all 
Turnkey  III  developments  operated  by 
IHAs. 

(2)  Program  framework.  All  Turnkey 
in  projects  shall  be  operated  in 
accordance  with  an  executed  Annual 
Contributions  Contract  (ACC),  which 
includes  the  "Special  Provisions  for 
Turnkey  III  Homeownership 
Opportimity  Project"  and  Homebuyer 
Ownership  Opportunity  Agreements 
(Homebuyer  Agreement)  between  the    • 
IHA  and  the  Homebuyer. 

(3)  A  Turnkey  lU  development  may 
only  include  units  that  are  to  be 
operated  for  the  purpose  of  providing 
homeownership  opportunities  for 
eligible  low-income  families  pursuant  to 
this  part  and  the  special  Turnkey  III 
provisions  of  the  ACC  including  units 
occupied  temporarily  by  former 
homebuyers  who,  as  a  result  of  losing 
homeownership  potential,  have  been 
transferred  to  rental  status  in  place, 
pending  the  availability  of  a  suitable 
rental  unit.  If  for  any  reason  it  is 
determined  that  certain  units  should  be 
converted  to  operation  as  conventional 
rental  imits.  Mutual  Help  units,  or  some 
other  form  of  operation,  such  units  must 
be  made  a  part  of  a  conventional  rental 
project,  Mutual  Help  project,  or  such 
other  project.  However,  when  a 
homebuyer  is  converted  to  rental  status 
while  remaining  in  the  same  unit, 
pending  availability  of  a  satisfactory 
rental  unit  or  approval  of  a  request  to 
convert  the  unit  in  accordance  with 

§  950.503.  the  unit  remains  under  the 
Turnkey  III  project. 

(4)  An  IHA  may,  at  its  discretion  and 
without  HUD  approval,  establish  for  its 
Turnkey  III  developments  any  policies, 
procediu^s  and  requirements  that  are 
not  contrary  to  the  ACC.  this  part,  other 
applicable  Federal.  State,  and  local 
statutes  and  regulations,  and  the  rights 


of  homebuyers  under  existing 
homebuyer  agreements. 

(5)  Program  overview.  The  Turnkey  III 
Program  allows  IHAs  to  provide 
homeownership  opportunities  for 
eligible  low-income  families  who  meet 
the  specified  standard  for 
homeowmership  potential,  through 
purchase  of  homes  in  those  Indian 
housing  developments  that  were 
established  by  certain  IHAs  under  the 
Turnkey  III  Program.  The  program  uses 
a  lease-purchase  arrangement,  whereby 
the  homebuyer  family  initially  takes 
occupancy  on  a  rental  basis,  under  a 
homebuyer  agreement  that  constitutes  a 
lease  with  an  option  to  purchase  the 
home  as  soon  as  the  family  reaches  the 
point  where  they  can  afford  to  buy  and 
assume  the  responsibilities  of 
homeownership.  The  purchase  price  is 
set  at  the  time  of  initial  occupancy,  and 
then,  for  a  subsequent  homebuyer  who 
takes  occupancy  after  turnover.  The* 
purchase  price  for  a  subsequent 
homebuyer  is  determined  by  the  IHA. 
During  the  period  of  rental  tenancy,  the 
homebuyer  makes  monthly  rental 
payments  based  on  an  affordable 
percentage  of  family  income  and  is 
responsible  for  routine  maintenance.  A 
portion  of  the  homebuyer  monthly 
payment  is  used  to  establish  an  Earned 
Home  Payments  Accoun*  (EHPA)  and  a 
Nonroutine  Maintenance  Reserve 
(NRMR).  To  the  extent  that  these  funds 
are  not  used  by  the  IHA  to  perform 
maintenance  relating  to  the  home,  the 
funds  will  be  available  to  apply  to  the 
purchase  price  at  the  time  the 
homebuyer  is  in  a  position  to  exercise 
the  option  to  purchase.  At  closing,  the- 
homebuyer  pays  the  IHA  the  balance  of 
the  purchase  price  due  (or  may  be 
permitted  by  the  IHA  to  finance  all  or 
a  portion  of  that  amount  through  a 
purchase-money  mortgage)  and  the  IHA 
deeds  the  home  over  to  the  homebuyer. 
The  home  becomes  the  privately-owned 
property  of  the  homebuyer  (now  a 
homeowner),  no  longer  Indian  housing, 
and  subject  only  to  a  restriction  on  the 
amount  of  resale  profit  that  the 
homeowner  is  permitted  to  keep  if  the 
property  is  resold  in  five  years. 

(c)  [Reserved). 

(d)  Contracts,  agreements,  other 
documents.  All  contracts,  agreements 
and  other  documents  referred  to  in  this 
subpart  must  be  in  a  form  approved  by 
HUD  and  changes  must  be  made  with 
the  approval  of  the  ONAP  Field  Office. 
Contracts,  agreements  and  other 
documents  include  but  are  not  limited 
to: 

(1)  The  Annual  Contributions 
Contract  (ACC),  including  the  Special 
Provisions  for  Turnkey  III  Projects; 


(2)  The  Homebuyer  Ovmership 
Opportunity  Agreement  (Homebuyer 
Agreement); 

(3)  Certification  of  Homebuyer  Status; 

(4)  Promissory  Note  for  Payment 
Upon  Resale  by  Homebuyer  at  Profit; 

-  (5)  Articles  of  Incorporation  and  By- 
Laws  of  the  Homebuyer  Association 
(HBA),ifany;and 

(6)  Recognition  Agreement  Betweeri 
Indian  Housing  Authority  and  the 
Homebuyer  Association,  if  any. 

§950.503    Conversion  Of  Turnkey  HI 
developments. 

(a)  Applicability.  Notwithstanding 
Other  pro\'ision8  of  this  part,  an  IHA 
may  apply  to  the  HUD  Field  Office  for 
approval  to  convert  any  or  all  of  the 
units  in  an  existing  Turnkey  III 
development  to  the  rental  or  MH 
program.  Any  conversion  of  existing 
imits  shall  not  affect  in  any  way  the 
IHA's  status  for  funding  for  new 
development. 

(b)  Minimum  requirements.  (1)  In 
order  to  be  eligible  for  conversion,  the 
units  must  be  single  family  detached 
homes,  or  apartment/row  houses  for 
conversion  to  condominium/ 
cooperative  ovmership.  In  addition,  the 
units  must  have  individually  metered 
utilities  and  be  decent,  safe  and  sanitary 
condition.  If  the-imits  are  not  decent, 
safe  and  sanitary,  the  IHA  shall  submit 

a  plan  to  correct  unit  deficiencies.  The 
developments  which  possess  the 
proposed  conversion  units  must  have 
received  and  approved  actual 
development  cost  certificate. 

(2)  For  conversion  to  MH,  applicants 
must  qualify  for  the  program  under 
§  950.416(b).  The  entire  MH 
contribution  required  of  the  homebuyer 
must  be  made  before  the  Turnkey  III 
imit  occupied  by  a  tenant  can  be 
converted  to  the  MH  program.  In 
determining  the  purchase  price,  the 
homebuyer  may  receive  credit  for  the 
period  of  time  they  have  been  residing 
in  a  Turnkey  III  homeownership  unit. 

(c)  Application  process.  The  IHA's 
application  must  be  in  the  form  required 
by  HUD,  including  all  necessary 
documentation.  The  HUD  Field  Office 
shall  review  the  application  for  legal 
sufficiency;  Tribal  acceptance; 
demonstration  of  family  interest; 
evidendte  units  are  habitable,  safe  and 
sanitary;  family  qualifications  as 
discussed  in  paragraph  tb)(2)  of  this 
section;  and  financial  feasibility.  Where 
not  all  units  in  a  development  are 
proposed  for  conversion,  the  IHA's 
ability  to  operate  the  remaining  Turnkey 
III  units  must  not  be  adversely  affected. 


§  950.505    Eligibility  and  selection  of 
Turnkey  III  homebuyers. 

(a)  Applications.  The  availability  of 
housing  under  Turnkey  III  shall  be 
announced  to  the  community  at  large, 
unless  there  is  already  a  sufficient 
number  of  eligible  applicants  on  the 
IHA's  Turnkey  III  waiting  list.  Families 
who  wish  to  be  considered  for  Turnkey 
III,  including,  but  not  limited  to  existing 
occupants  of  the  IHA's  rental  housing 
units  and  those  on  the  waiting  hst  for 
IHA  rental  housing  must  apply 
specifically  for  that  program  and  a 
separate  fist  of  eligible  applicants  for 
Turnkey  III  shall  be  maintained. 
Applications  shall  be  dated  as  received. 
The  submission  of  an  application  for 
Turnkey  III  by  a  family  which  is  also  an 
applicant  for  conventional  rental  public 
housing  or  is  an  occupant  of  such 
housing  shall  in  no  way  affect  its  status 
Mfith  regard  to  such  rental  housing.  A 
family  shall  not  lose  its  place  on  5ie 
waiting  list  until  it  is  selected  for 
Timikey  III  and  shall  not  receive  any 
different  treatment  or  consideration 
with  respect  to  other  rental  housing 
programs  because  of  its  having  apphed 
for  Turnkey  III.  In  order  to  be 
considered  for  selection,  a  family  must 
be  determined  to  meet  at  least  all  of  the 
following  standards  of  potential  for 
homeownershi  p : 

(1)  Sufficient  income  to  cover  the 
EHPA.  NRMR.  and  the  estimated  cost  of 
utihties  with  its  required  monthly 
payment  (see  §  950.315); 

(2)  Ability  to  meet  all  obligations 
under  the  Homebuyer  Agreement;  and 

(3)  At  least  one  member  who  is 
gainfully  employed,  or  who  has  an 
established  source  of  continuing 
income. 

(b)  Selection  and  notification  of 
homebuyers.  Homebuyers  shall  be 
selected  from  those  families  determined 
to  have  potential  for  homeownership. 
Such  selection  shall  be  made  in 
sequence  from  the  waiting  list. 

§  950.507    Homebuyer  Ownership 
Opportunity  Agreements  (HOOA). 

(a)  General.  The  HOOA  must  be 
executed  between  the  IHA  and  the 
homebuyer  as  a  condition  for  occupancy 
of  a  Turnkey  HI  unit.  The  HOOA  is  a 
.lease  agreement  which  also  provides  the 
homebuyer  with  an  option  to  purchase 
the  home,  subject  to  the  homebuyer's 
compliance  with  certain  conditions.  The 
"homebuyer  acquires  no  equity  in  the 
home  before  purchase. 

(b)  Pre-Existing  Agreements.  (1) 
Turnkey  III  Projects  in  operation  on  the 
effective  date  of  this  subpart  shall  be 
governed  by  this  subpart,  except  to  the 
extent  that  the  terms  of  any  pre-existing 
Homebuyer  Agreements  shall  govern  the 


relationship  of  an  IHA  and  occupant 
until  the  termination  or  cancellation  of 
such  agreement(s).  If  the  agreement 
establishes  a  maximum  or  a  minimum 
monthly  payment,  the  terms  of  the 
agreement  shall  govern.  However,  in  no 
event  will  the  monthly  payment  charged 
exceed  the  Total  Tenant  Payment 
determined  in  accordance  with  subpart 
D  of  this  part. 

(2)  Pre-existing  Homebuyer 
Agreements  that  determined  the 
required  monthly  payment  in 
accordance  with  a  "Schedule" 
developed  by  the  IHA  and  approved  by 
HUD  should  continue  to  determine  the 
monthly  payment  in  accordance  with 
the  schedule.  This  schedule  is 
determined  as  follows: 

(i)  The  operating  budget  for  the 
project  is  based  on  estimated  expenses 
for  a  given  period  of  time.  The  amount 
needed  to  operate  a  particular  project  is 
ca'lled  the  breakeven  amoimt.  "This  is 
comprised  of  the  Operating  Expenses, 
the  total  amount  needed  for  EHPA,  and 
the  total  needed  for  NRMR. 

(ii)  The  aggregate  of  all  homebuyers' 
incomes  is  determined.  (If  no  definition 
of  income  is  stated  in  the  homebuyer's 
contract,  the  definition  in  subpart  A  of 
this  part  is  used.) 

(iii)  The  percentage  of  aggregated 
income  needed  to  cover  110  percent  of 
the  breakeven  amount  is  determined. 
This  percentage  is  the  one  that  appears 
in  the  schedule. 

§  950.509    Responsibilities  of  homebuyer. 

(a)  Repair,  maintenance  and  use  of 
home.  The  homebuyer  shall  be 
responsible  for  the  routine  maintenance 
of  the  home  to  the  satisfaction  of  the 
HBA  and  the  IHA.  This  routine 
maintenance  includes  the  work  (labor 
and  materials)  of  keeping  the  dwelling 
structure,  grounds,  and  equipment  in 
good  repair,  condition,  and  appearance. 
In  addition,  the  home  must  conform 
with  the  requirements  of  local  housing 
codes  and  applicable  regulations  and 
guidelines  of  HUD.  It  includes  repairs 
(labor  and  materials)  to  the  dwellmg 
structure,  plumbing^fixtures.  dwelling 
equipment  (such  as  range  and 
refrigerator),  shades  and  screens,  water 
heater,  heating  equipment,  and  other 
component  parts  of  the  dwelling.  It  also 
includes  all  interior  painting  and  tlie 
maintenance  of  groiuids  (lot)  on  which 
the  dwelling  is  located.  It  does  not 
include  maintenance  and  replacements 
provided  for  by  the  NRMR. 

(b)  Repair  of  damage.  In  addition  to 
the  obligation  for  routine  maintenance, 
the  homebuyer  shall  be  responsible  for 
repair  of  any  damage  caused  by  the 
homebuyer,  other  occupants,  or  visitors. 
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(c)  Care  ofh  ome.  A  homebuyer  shall 
keep  the  home  in  a  samtary  condition; 
cooperate  witi  the  IHA  and  the  HBA  in 
keeping  and  naaintaining  the  common 
areas  and  property,  including  fixtures 
and  equipment,  in  good  condition  and 
appearance;  ai  d  follow  all  rules  of  the 
IHA  and  of  th«  HBA  concerning^ the  use 
and  care  of  the  dwellings  and  the 
common  areas  and  property. 

(d)  InspectJc  ns.  A  homelniyer  shall 
agree  to  perrai  officials,  employees,  or 
agents  of  the  U  lA  and  of  the  HBA  to 
inspect  the  ho  ne  at  reasonable  hours 
and  intervals  i  a  accordance  with  rules 
established  by  the  IHA  and  the  HBA. 

(e)  Use  of  be  me.  (1 )  A  homebuyer 
shall  not: 

(i)  Sublet  thi  i  home  without  the  prior 
written  appro\  al  of  the  IHA; 

(ii)  Use  or  o<  cupy  the  home  for  any 
unlawful  purp  ose  nor  for  any  purpose 
deemed  hazardous  by  insurance 
companies  on  account  of  Sre  or  other 
risks;  or 

(iii)  Provide  accommodations  (unless 
approved  by  tie  HBA  and  the  IHA)  to 
boarders  or  lo<  aers. 

(2)  The  hom  Jbuyer  shall  agree  to  use 
the  home  priir  arily  as  a  place  to  live  for 
the  family  (as  dentified  in  the  initial 
application  or  by  subsequent 
amendment  w  th  the  approval  of  the 
IHA),  for  chile  ren  thereafter  bom  to  or 
adopted  by  m<  mbcrs  of  such  family,  and 
for  aged  or  wii  lowed  parents  of  the 
homebuyer  or  spouse  who  may  join  the 
household. 

(f)  Obligatia  is  with  respect  to  other 
persons  and  p  -operty.  Neither  the 
homebuyer  no  r  any  other  member  of  the 
family  shall  ir  terfere  with  rights  of 
other  occupan  ts  of  the  development,  or 
damage  the  co  mmon  property  or  the 
property  of  ot  lers,  or  create  physical 
hazards. 

(g)  Stmctun  \l  changes.  A  homebuyer 
shall  not  maki  any  structural  changes  in 
or  additions  t<  the  home  unless  the  IHA 
has  first  deter  nined  in  writing  that  such 
change  would  not: 

(1)  Impair  tl  le  value  of  the  unit,  the 
surroun  JLag  u  nits,  or  the  development 
as  a  whole;  or 

(Z)  Affect  th  B  use  of  the  home  for 
residential  pu  poses;  or 

(3)  Viokte  I  UD  requirements  as  to 
construction  s  ad  design. 

(h)  Stateme  its  of  condition  and 
repair.  When  sach  homebuyer  moves  in, 
the  IHA  shall  nspect  the  home  and 
shall  give  the  lomebuyer  a  written 
statement,  to   e  signed  by  the  IHA  and 
the  homebuye  r,  of  the  condition  of  the 
home  and  the  equipment  in  it.  Should 
the  homebuy*  vacate  the  home,  the 
IHA  shall  insj  ect  it  and  give  the 
homebuyer  a  written  statement  of  the 
repairs  and  ot  ler  work,  if  any,  required 


to  put  the  home  in  good  condition  for 
the  next  occupant.  The  homebuyer  or 
the  horaebuyer's  representative  and  a 
representative  of  the  HBA  may  join  in 
any  inspections  by  the  IHA. 

(i)  Maintenance  of  common  property. 
The  homebuyer  may  participate  in 
nonroutine  maintenance  of  the  home 
and  in  maintenance  of  common 
property. 

(j)  Assignment  and  survivorship.  Until 
such  time  as  the  homebuyer  obtains  title 
to  the  home,  the  following  conditions 
apply: 

(1)  A  homebuyer  shall  not  assign  any 
right  or  interest  in  the  home  or  any 
interest  under  the  Homebuyer 
Ownership  Opportimity  Agreement 
without  the  prior  written  approval  of 
the  IHA; 

(2)  In  the  event  of -death  or  mental 
incapacity,  the  person  designated  as  the 
successor  in  the  Homebuyer  Ownership 
Opportunity  Agreement  shall  succeed  to 
the  rights  and  responsibilities  under  the 
agreement  if  that  person  is  a  family 
member  and  is  determined  by  the  IHA 
to  meet  all  of  the  standards  of  potential 
for  homeownership,  including  the 
requirement  to  make  the  home  the 
person's  principal  residence.  Such 
person  shall  be  designated  by  the 
homebuyer  at  the  time  the  Homebuyer 
Ownership  Opportunity  Agreement  is 
executed.  This  designation  may  be 
changed  by  the  homebuyer  at  any  time. 
If  there  i^  no  such  designation,  or  the 
designee  is  not  a  family  member  or  does 
not  meet  the  standards  of  potential  for 
homeownership,  the  IHA  may  consider 
as  the  homebuyer  any  family  member 
who  meets  the  standards  of  potential  for 
homeownership; 

(3)  If  there  is  no  qualified  successor  in 
accordance  with  paragraph  (j)(2)  of  this 
section,  and  no  minor  child  of  the 
homebuyer's  family  is  in  occupancy,  the 
IHA  shall  terminate  the  agreement  and 
another  family  shall  be  selected.  Where 
a  minor  child  or  children  of  the 
homebuyer's  family  is  in  occupancy, 
and  an  appropriate  adult(s)  who  has 
been  appointed  legal  guardian  of  the 
children  is  able  and  willing  to  perform 
the  obligations  of  the  Homebuyer 
Ownership  Opportunity  Agreement  in 
their  interest  and  on  their  behalf,  then 
in  order  to  protect  continued  occupancy 
and  opportunity  for  acquisition  of 
ownership  of  the  home,  the  IHA  may 
approve  the  guardian(s)  as  occupants  of 
the  unit  with  a  duty  to  fulfill  the 
homebuyer  obligations  under  the 
agreement 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0114) 


§  950.51 1    Hometwyers'  usociation  (HBA). 

(a)  General.  (1)  The  homebuyers' 
association  (HBA)  is  an  incorporated 
organization  composed  of  all 
homebuyers  and  homeowners.  Except 
where  the  homes  are  on  scattered  sites 
(noncontiguous  lots  throughout  a  multi- 
block  area  with  no  common  property), 
or  where  the  nvimber  of  homes  in  the 
development  may  be  too  few  to  support 
an  HBA,  eacK  Turnkey  III  development 
shall  have  an  HBA.  For  such  cases,  a 
modified  form  of  homebuyers 
association  may  be  called  for  or  a  less, 
formal  organization  may  be  desirable. 
This  decision  shall  be  made  jointly  by 
the  IHA  and  the  homebuyers,  acting  on 
the  recommendation  of  HUD. 

(2)  The  functions  of  the  HBA  shall  be 
set  forth  in  its  articles  of  incorporation 
and  by-laws.  The  IHA  shall  assist  the 
HBA  in  its  organization  and  operation  to 
the  extent  possible. 

(b)  Funding.  The  IHA  may  provide 
non-cash  contributions  to  the  HBA, 
such  as  office  space,  as  well  as  cash 
contributions,  which  shall  be  provided 
for  in  the  annual  operating  budgets  of 
the  IHA.  The  cash  contributions  shall  be 
in  an  amount  provided  for  in  the  IHA 
budget  and  approved  by  HUD  and  shall 
be  subject  to  any  HUD  restrictions  on 
funding. 

§  950.51 2    Homeowner's  association 
(HOA). 

A  homeowners'  association  means  an 
associatioa  comprised  of  homeowners, 
to  which  the  IHA  conveys  ownership  of 
common  property,  and  which  thereafter 
has  responsibilities  with  respect  to  the 
common  property.  Only  residents  who 
have  acquired  title  to  their  homes  are 
members  of  the  HOA. 

§  950.51 3    Breakeven  amount  and 
application  of  monthly  payments^ 

(a)  Definition.  The  term  "break-even 
amount"  as  used  herein  means  the 
minimum  average  monthly  amount 
required  to  provide  funds  for  the 
amounts  budgeted  for  operating 
expenses,  the  EHPA,  and  the  NRMR.  A 
separate  breakeven  amount  is 
established  for  each  size  and  type  of 
dwelling  imit,  as  well  as  for  the  project 
as  a  whole.  The  breakeven  amount  for 
EHPA  and  NRMR  will  vary  by  size  and 
type  of  dwelling  imit.  Similar  variations 
may  occur  for  operating  expienses.  The 
breakeven  amount  does  not  inclufle  the 
monthly  allowance  for  utilities  for 
which  the  homebuyer  pays  directly. 

(b)  Application  of  monthly  payments. 
The  IHA  shall  apply  the  homebuyer's 
monthly  pajinrait  as  follows: 

(1)  To  the  credit  of  the  homebuyer's 
EHPA; 


(2)  To  the  credit  of  the  homebuyer's 
NRMR;  and 

(3)  For  payment  of  monthly  operating 
expense,  including  contributions  to  the 
operating  reserve. 

(c)  Excess  over  breakeven.  When  the 
homebuyer's  required  monthly  payment 
exceeds  the  applicable  breakeven 
amount,  the  excess  shall  constitute 
additional  project  income  and  shall  be 
deposited  and  used  in  the  same  manner 
as  other  project  income. 

(d)  Deficit  in  monthly  payment.  When 
the  homebuyer's  required  monthly 
payment  is  less  than  the  applicable 
breakeven  amount,  the  deficit  shall  be 
applied  as  a  reduction  of  that  portion  of 
the  monthly  payment  designated  for 
operating  expense  [i.e..  as  a  reduction  of 
project  income).  In  all  cases,  the 
homebuyer  payment  must  be  sufficient 
to  cover  the  EHPA  and  the  NRMR, 
which  shall  be  credited  with  the  amount 
included  in  the  breakeven  amount  for 
these  accounts. 

§  950.51 5    Monttily  operating  expense. 

(a)  Definition  and  categories  of 
monthly  operating  expense.  The  term 
"monthly  operating  expense"  means  the 
monthly  amount  needed  for  the 
following  purposes: 

(1)  Administration.  Administrative 
salaries,  travel,  legal  expenses,  office 
supplies,  etc.; 

(2)  Homebuyer  services.  IHA  expenses 
in  the  achievement  of  social  goals, 
including  costs  such  as  salaries, 
publications,  payments  to  the  HBA  to 
assist  its  operation,  contract  and  other 
costs: 

(3)  Utilities.  Those  utilities  (such  as 
water),  if  any,  to  be  furnished  by  the 
IHA  as  part  of  operating  expense; 

(4)  Routine  maintenance — common 
property.  For  community  building, 
grounds  and  other  common  areas,  if 
any.  The  amount  required  for  routine 
maintenance  of  common  property 
depends  upon  the  type  of  common 
property  included  in  the  development 
and  the  extent  of  the  IHA's 
responsibility  for  maintenance; 

(5)  Protective  services.  The  cost  of 
supplemental  protective  ser\'ices  paid 
by  the  IHA  for  the  protection  of  persons 
and  property; 

(6)  General  expense.  Premiums  for 
fire  and  other  insurance,  payments  in 
lieu  of  taxes  to  the  local  taxing  body, 
collection  losses,  payroll  taxes,  etc.; 

,  (7)  Nonroutine  maintenance — 
common  property  (contribution  to 
operating  reserve).  Extraordinary 
maintenance  of  equipment  applicable  to 
the  community  building  and  grounds, 
and  imanticipated  items  for  non- 
dwelling  structures. 


(b)  Monthly  operating  expense  rate. 
(1)  The  mondily  operating  expense  rate 
to  be  included  in  the  breakeven  amoimt 
for  each  fiscal  year  shall  be  established 
on  the  basis  of  the  IHA's  HUD-approved 
operating  budget  for  that  fiscal  year.  The 
operating  budget  may  be  revised  during 
the  course  of  the  fiscal  year  in 
accordance  with  HUD  regulations, 
contracts,  and  handbooks. 

(2)  If  it  is  subsequently  determined 
that  the  actual  operating  expense  for  a 
fiscal  year  was  more  or  less  than  the 
amoimt  provided  by  the  monthly 
operating  expense  established  for  that 
fiscal  year,  the  rate  of  monthly  operating 
expenses  to  be  established  for  the  next 
fiscal  year  may  be  adjusted  to  account 
for  the  differences. 

(c)  Posting  of  monthly  operating 
expense  statement.  A  statement 
showing  the  budgeted  monthly  amount 
allocated  in  the  current  operating 
expense  category  shall  be  provided  to 
the  HBA  and  copies  shall  be  provided 
to  homebuyers  upon  request. 

§  950.51 7    Earned  Home  Payments 
Account  (EHPA). 

(a)  Credits  to  the  account.  The  IHA 
shall  establish  and  maintain  a  separate 
EHPA  for  each  homebuyer.  Since  the 
homebuyer  is  responsible  for 
maintaining  the  home,  a  portion  of  the 
required  monthly  pajTnent  equal  to  the 
IHA's  estimate,  of  the  monthly  cost  for 
such  routine  maintenance,  taking  into 
consideration  the  relative  type  and  size 
of  the  homeowner's  home,  shall  be  set 
aside  in  the  EHPA.  In  addition,  this 
account  shall  be  credited  with: 

(1)  Any  voluntary  payments  made 
pursuant  to  paragraph  (f)  of  this  section; 
and 

(2)  Any  amount  earned  through  the 
performance  of  maintenance  as 
provided  in  paragraph  (c)  of  this 
section. 

(b)  Charges  to  the  account.  (1)  If  for 
any  reason  the  homebuyer  is  unable  or 
fails  to  perform  any  item  of  required 
maintenance,  the  IHA  shall  arrange  to 
have  the  work  done  in  accordance  with 
the  procedures  established  by  the  IHA 
and  the  HBA,  and  the  cost  thereof  shall 
be  charged  to  the  homebuyer's  EHPA. 
Inspections  of  the  home  shall  be  made 
jointly  by  the  IHA  and  HBA. 

(2)  To  the  extent  NRMR  expense  is 
attributable  to  the  negligence  of  the " 
homebuyer  as  determined  by  the  HBA 
and  approved  by  the  IHA  (see 
§  950.519),  the  cost  thereof  shall  be 
charged  to  the  EHPA. 

(c)  Additional  equity  through 
maintenance  of  common  property. 
Homebuyers  may  earn  addition  EHPA 
credits  by  providing  in  whole  or  in  part 
any  of  the  maintenance  necessary  to  the 


common  property  of  the  development. 
When  such  maintenance  is  to  be 
provided  by  the  homebuyer,  this  may  be 
done  and  credit  earned  therefore  only 
pursuant  to  a  prior  written  agreement 
between  the  homebuyer  and  the  IHA  (or 
the  homeowners'  association, 
depending  on  who  has  responsibility  for 
maintenance  of  the  property  involved), 
covering  the  nature  and  scope  of  the 
work  and  the  amount  of  credit  the 
homebuyer  is  to  receive.  In  such  cases, 
the  agreed  amount  shall  be  charged  to 
the  appropriate  maintenance  account 
and  credited  to  the  homebuyer's  EHPA 
upon  completion  of  the  work. 

(d)  Investment  of  excess.  (1)  When  the 
aggregate  amount  of  all  EHPA  balances 
exceeds  the  estimated  reserve 
requirements  for  90  days,  the  IHA  shall 
notify  the  HBA  and  shall  invest  the 
excess  in  federally  insured  savings 
accounts,  federally  insured  credit 
unions,  and/or  securities  approved  by 
HUD  and  in  accordance  with  any 
recommendations  made  by  the  HBA.  If 
the  HBA  wishes  to  participate  in  the 
investment  program,  it  should  submit 
periodically  to  the  IHA  a  hst  of  HUD- 
approved  securities,  bonds,  or 
obligations  which  the  association 
recommends  for  investment  by  the  IHA 
of  the  funds  in  the  EHPAs.  Interest 
earned  on  the  investment  of  such  funds 
shall  be  prorated  and  credited  to  each 
homebuyer's  EHPA  in  proportion  to  the 
amount  in  each  such  r^^^serve  account. 

(2)(i)  Periodically,  but  not  less  often 
than  annually,  the  IHA  shall  prepare  a 
statement  showing: 

(A)  The  aggregate  amount  of  all  EHPA 
balances; 

(B)  The  aggregate  amount  of 
investments  (savings  accounts  and/or 
securities)  held  for  the  account  of  all  the 
homebuyers'  EHPAs;  and 

(C)  The  aggregate  uninvested  balance 
of  all  the  homebuyers'  EHPAs. 

(ii)  This  statement  shall  be  made 
available  to  any  authorized 
representative  of  the  HBA. 

(e)  Voluntary  payments.  To  enable  the 
homebuyer  to  acquire  title  to  the  home 
within  a  shorter  period  than  anticipated 
under  the  original  schedule,  tlie 
homebuyer  may,  either  periodically  or 
in  a  lump  sum,  voluntarily  make 
payments  over  and  above  the  required 
monthly  pajTnents.  Such  voluntary 
payments  shall  be  credited  to  the 
homebuyer's  EHPA. 

(^  Delinquent  monthly  payments. 
Under  exceptional  circimistances  as 
determined  by  the  HBA  and  the  IHA,  a 
homebuyer's  EHPA  may  be  used  to  pay 
the  dehnquent  required  monthly 
payments,  provided  the  amount  used  for 
this  purpose  does  not  seriously  deplete 
the  accoimt  and  provided  that  the 
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homebuyer  a  ;rees  to  cooperate  in  such 
counseling  a$  may  be  made  available  by 
tha  IHA  or  ttje  HBA. 

(g):  Anouai  statement  ta  hamebayer. 
The  IHA  shall  provide  on  amual 
statement  to  WBch  homdiuyer  specifying 
at  least  the  amounts  in  the  EHPA,  and 
die  NBMR.  Any  maintaiance  or  repair 
done  on  the  fwelling  by  the  IHA  which 
is  chargeabW  to  die  EHPA  or  to  die 
NRMR  shall  be  accounted  for  dirough  a 
work  order,  9  copy  of  which  shall  be 
sent  to  the  h*mebuyer- 

(h)  Withdifwai  and  assignment.  The 
homfibuyer  snail  have  no  right  to  assign, 
withdraw,  aoin  any  way  dispose  of  the 
hinds  in  its  4HPA  except  as  provided  in 
this  section  (4r  in  §  950: 525. 

(i)  Applicc  tion  of  EHPA  upon 
vacating  of  a  welling.  (1)  In  the  event  a 
homebuyer  a  greement  is  terminated  the 
IHA  shall  ch  irge  against  the 
homebuyer's  EHPA  the  amounts 
required  to  p  ay:  ,        , 

(i)  The  am4)unt  due  the  IHA, 
including  thf  monthly  payments  the 
homebuyer  ik  obligated  to  pay  up  to  the 
date  the  homlebuyer  vacates; 

(ii)  The  m<inthly  payment  for  the 
period  the  h»  ime  is  vacant,  not  to  exceed 
60  days  from  the  date  of  notice  of 
intention  to  rracate,  or,  if  the  homebuyer 
fails  to  give  1  lotice  of  intention  to  vacate, 
60  days  fron  the  date  the  home  is  put 
in  good  cone  ition  for  the  next  occupant; 
and 

(iii)  The  cist  of  any  routine 
maintenance ,  and  of  any  nonroutine 
maintenance  attributable  to  the 
negligence  o  '  the  homebuyer,  required 
to  put  the  he  me  in  good  condition  for 
the  next  occ  ipant. 

(2)  If  the  E  rtPA  balance  is  not 
sufficient  to  cover  all  of  these  charges, 
the  IHA  sha  I  require  the  homebuyer  to 
pay  the  addi  :ional  amount  due.  If  the 
amount  in  U  e  account  exceeds  these 
charges,  the  Bxcess  shall  be  paid  to  the 
homebuyer. 

(3)  Settleilent  with  the  homebuyer 
shall  be  mac  e  promptly  after  the  actual 
cost  of  repai  :s  to  the  dwelling  has  been 
determined  provided  that  the  IHA  shall 
make  every  sffbrt  to  make  such 
settlement  v  ithin  30  days  from  the  date 
the  homebu  'er  vacates. 

§  95a51 9    N(  tnroutina  Maintenance 
Reserve  (NRfR). 

of  reserve.  The  IHA  shall 
maintain  a  separate  NRMR 
,  using  a  portion  of  the 
monthly  payment.  The 

NRMR  is  to  provide 
nonroutine  maintenance  of 
ich  consists  of  the 

costly  items  of 
and  replacement  shown  on 
Maintenance  Schedule 
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for  die  home.  Such  maintenance  may 
inclneie  the  replacement  of  dwelling 
equipment  {such  as  range  and 
refrigerator),  replacement  of  roof, 
exterior  painting,  major  repairs  to 
heating  and  plumbing  systems,  etc  The 
NRMR  shall  not  be  used  for  nonroutinfi 
maintenance  of  common  property,  or  for 
nonroutine  maintenance  relating  to  the 
home  to  the  extent  such  maintenance  is 
attributable  to  the  Homebuyer's 
negligence  or  to  defective  materials  or 
workmanship. 

(b)  Amount  of  reserve.  The  amount  of 
the  monthly  payments  to  be  set  aside  for 
NRMR  shall  be  determined  by  the  IHA, 
on  the  basis  of  the  Nonroutine 
Maintenance  Schedule  showing  the 
amount  likely  to  be  needed  for 
nonroutine  maantenance  of  the  home 
during  the  term  of  the  Homebuyer 
Ownership  Opportunity  Agreement, 
taking  into  consideration  the  type  of 
construction  and  dwelling  equipment. 
This  schedule  shall  be  prepared  by  the 
IHA  and  reexamined  annually. 

(c)  Charges  to  NRMR.  (1)  The  IHA 
shall  provide  the  nonroutine 
maintenance  necessary  for  the  home 
and  the  cost  thereof  shall  be  funded  as 
provided  in  paragraph  (c)(2)  of  this 
section.  Such  maintenance  may  be 
provided  by  the  homebuyer  but  only 
pursuant  to  a  prior  written  agreement 
with  the  IHA  covering  the  nature  and 
scope  of  the  work  and  the  amount  of 
credit  the  homebuyer  is  to  receive.  The 
amount  of  any  credit  shall,  upon 
completion  of  the  work,  be  credited  to 
the  homebuyer's  EHPA  and  charged  as 
provided  in  paragraph  (c)(2)  of  this 
section. 

(2)  The  cost  of  nonroutine 
maintenance  shall  be  charged  to  the 
NRMR  for  the  home  except  that: 

(i)  To  the  extent  such  maintenance  is 
attributable  to  the  fault  or  nngligence  of 
the  homebuyer,  the  cost  shall  be 
charged  to  the  homebuyer's  EHPA  after 
consultation  with  the  HBA  if  the 
homebuyer  disagrees,  and 

(ii)  To  the  extent  such  maintenance  is 
attributable  to  defective  materials  or 
workmanship  not  covered  by  the 
warranty,  or  even  though  covered  by  the 
warranty  if  not  paid  for  thereunder 
through  no  fault  or  negligence  of  the 
homebuyer,  the  cost  shall  be  charged  to 
the  appropriate  operating  expense 
account  of  the  Project. 

(3)  In  the  event  the  amount  charged 
against  the  NRMR  exceeds  the  balance 
therein,  the  difference  (deficit)  shall  be 
made  up  kom  continuing  monthly 
credits  to  the  NRMR  based  upon  die 
homebuyer's  monthly  payments.  If  there 
is  still  a  deficit  when  the  homebuyer 
acquires  tide,  the  homebuyer  shall  pay 


such  deficit  at  settlement  (see  paragraph 
(d)(2)  of  this  section). 

(d)  Transfer  of  NBMR  (1)  In  the  event 
the  homebuyer  agreement  is  terminated, 
the  homebuyer  shall  not  receive  any 
balance  or  be  required  to  pay  any  deficit 
in  the  NRMR.  When  a  subsequent 
homebuyer  moves  in,  a  credit  balance  in 
the  NRMR  shall  continue  to  be 
apphcable  to  the  home  in  the  same 
amount  as  if  the  preceding  homebuyer 
had  continued  in  «)ccupancy. 

(2)  In  the  event  the  homebuyer 
purchases  the  home,  and  there  remains 
a  balance  in  the  NRMR,  the  IHA  shall 
pay  such  balance  to  the  homeowner  at 
settlement.  la  the  event  the  homebuyer 
purchases  and  there  is  a  deficit  in  the 
NRMR.  the  homebuyer  shall  pay  such 
deficit  to  the  IHA  at  setdement 

(e)  Investment  of  excess.  (1)  When  the 
aggregate  amount  of  the  NRMR  balances 
for  all  the  homes  exceeds  the  estimated 
reserve  requirements  for  90  days  the 
IHA  shall  invest  the  excess  in  federally 
insured  savings  accounts,  federally 
insured  credit  imions,  emd/or  securities 
approved  by  HUD.  Income  earned  on 
the  investment  of  such  funds  shall  be 
prorated  and  credited  to  each 
homebuyer's  NRMR  in  proportion  to  the 
amount  in  each  reserve  account. 

(2)(i)  Periodically,  but  not  less  often 
than  annually,  the  IHA  shall  prepare  a 
statement  showing: 

(A)  The  aggregate  amount  of  all 
NRMR  balances; 

(B)  The  aggregate  amount  of 
investments  (savings  accounts  and/or 
securities)  held  for  the  account  of  the 
NRMRs;  and 

(C)  The  aggregate  uninvested  balance 
of  the  NRMRs. 

(ii)  A  copy  of  this  statement  shall  be 
made  available  to  any  authorized 
representative  of  the  HBA. 

§95a521    Operating  reserve. 

(a)  Purpose  of  the  reserve.  To  the 
extent  that  total  operadng  receipts 
(including  subsidies  for  operations) 
exceed  total  operating  expenditures  of 
the  project,  the  IHA  shall  establish  an 
operating  reserve  in  connection  with  its 
approval  of  the  annual  operating 
budgets  for  the  project.  The  purpose  of 
this  reserve  is  to  provide  funels  for: 

(1)  The  infrequent  but  costly  items  of 
nonroutine  maintenance  and 
replacements  of  common  property , 
taking  into  consideration  the  types  of 
items  which  constitute  common 
property,  such  as  nondwelling 
structures  and  equipment,  and -in 
certain  cases,  common  elements  of 
dwelling  structures; 

(2)  Nonroutine  maintenance  for  the 
homes  to  the  extent  such  maintenance 
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is  attributable  to  defective  materials  or 
workmanship  not  covered  by  warranty; 

(3)  Working  capital,  including  funcis 
to  cover  a  deficit  in  a  homebuyer's 
NRMR  until  such  deficit  is  offset  by 
future  monthly  payments  by  the 
homeowner  or  a  settlement  in  the  event 
the  homebuyer  should  purchase;  and 

(4)  A  deficit  in  the  operation  of  the 
project  for  a  fiscal  year,  including  any 
deficit  resulting  from  monthly  payments 
totaling  less  than  the  breakeven  amount 
for  the  projeen;  and 

(5)  Punas  needed  for  nonroutine 
maintenance  of  vacated  homes  with 
insufficient  NRMR  balances  to  put  them 
in  suitable  condition  for  reoccupancy  by 
subsequent  homeowners. 

(b)  Nonroutine  maintenance — 
common  property  (contribution  to 
operating  reserve.  The  amount  under 
this  heading  to  be  included  in  operating 
expense  (and  in  the  breakeven  amount) 
established  for  the  fiscal  year  shall  be 
determined  by  the  IHA,  on  the  basis  of 
estimates  of  the  monthly  amount 
needed  to  accounulate  an  adequate 
reserve  for  the  items  described  in 
paragraph  (a)(1)  of  this  section.  This 
amount  shall  be  subject  to  revision  in 
the  light  of  experience.  This 
contribution  to  the  operating  reserve 
shall  be  made  only  during  the  period 
the  IHA  is  responsible  for  the 
maintenance  of  any  common  property; 
and  during  such  period,  the  amount 
shall  be  determined  on  the  basis  of  the 
requirements  of  all  common  property  in 
the  development. 

(c)  Transfer  to  homeowners' 
association.  Where  a  Turnkey  III 
development  includes  common 
property,  the  IHA  shall  be  responsible 
for  and  shall  retain  custody  of  the 
operating  reserve  until  the  homeowmers 
acquire  voting  control  of  the 
homeowners'  association.  When  the 
homeowners  acquire  voting  control,  the 
homeowners'  asscx:iation  shall  then 
assume  full  responsibility  for 
management  and  maintenance  of 
common  property  under  a  plan,  agreed 
upon  by  the  IHA  and  the  homeowners 
association  and  there  shall  be 
transferred  to  the  homeowners' 
association  a  portion  of  the  operating 
reserve  then  held  by  the  IHA.  This 
provision  shall  not  apply  where  there  is 
no  common  property  or  where  there  is 
no  duly  organized  and  functioning 
homeowners  association. 

(d)  Disposition  ofresene.  If,  at  the 
end  of  a  fiscal  year,  there  is  an  excess 
over  the  maximum  operating  reserve, 
this  excess  shall  be  applied  to  the 
operating  deficit  of  the  project,  if  any, 
and  any  remainder  shall  be  used  for 
such  purposes  as  approved  by  HUD 
imdcr  an  ACC.  Following  the  end  of  the 


fiscal  year  in  which  the  last  home  has 
been  conveyed  by  the  IHA,  the  balance 
of  the  operating  reserve  held  by  the  IHA 
shall  be  paid  to  HUD,  or  retained  by  the 
IHA  in  a  replacement  reserve  if  an  ACC 
amendment  has  been  executed 
implementing  loan  forgiveness, 
provided  that  the  aggregate  amount  of 
payments  by  the  IHA  under  this 
paragraph  shall  not  exc:eed  the  aggregate 
amount  of  annual  contributions  paid  by 
HUD  with  respect  to  the  development. 

§  950.523    Operating  subsidy. 

Operating  subsidy  may  be  paid  by 
HUD,  subject  to  the  availability  of  funds 
for  this  purpose  and  at  HUD's  sole 
discretion,  to  cover  an  operating  deficit 
as  approved  by  HUD  in  an  operating 
budget  submitted  by  an  IHA  for  a 
Turnkey  III  project.  However,  operating 
subsidy  or  project  funds  may  not  be 
used  to  establish  or  maintain  the 
homebuyer  reserve  accounts.  Project 
funds  may  be  used  on  a  temporary  basis 
to  pay  the  cost  of  utilities  for  an 
individual  unit  by  way  of  a  utility 
reimbursement  when  a  homebuyer  has 
insufficient  tenant  incrome  to  cover  even 
the  utilities.  In  such  a  case,  the  inability 
of  the  homebuyer  to  pay  utilities 
constitutes  a  loss  of  homeownership 
potential  and  continuing  eligibiUty  for 
the  Tu|nkey  III  program. 

§  950.525    Purchase  price  and  methods  of 
purchase. 

(a)  Purchase  price.  The  purchase  pric:e 
for  the  initial  and  subsequent 
homebuyer  shall  be  determined  bv  the 
IHA. 

(b)  Purctiase  price  schedule.  On  the 
date  when  the  homebuyer  agreement  is 
signed,  the  IHA  shall  provide  the 
homebuyer  with  a  Piuchase  Price 
Schedule,  showing  the  monthly 
declining  purchase  price  over  the  term 
of  the  HOOA  agreement  (a  period  not 
less  than  15  years  or  more  than  25  as 
determined  by  the  IHA,  at  an  interest 
rate  determined  by  the  IHA.)  The  IHA 
may  choose  to  forego  charging  interest 
and  calculate  the  payment  with  an 
interest  rate  of  zero. 

(c)  Methods  of  purchase.  (1)  The 
homebuyer  may  achieve  ownership 
when  the  amount  in  the  EHPA,  plus 
such  portion  of  the  NRMR  as  the 
homebuyer  wishes  to  use  for  the 
purchase,  is  equal  to  the  unamortized 
balance  purchase  price  as  shown  at  that 
time  on  the  homebuyer's  purchase  price 
schedule  plus  all  incidental  costs  (the 
costs  incidental  to  acquiring  ownership, 
including,  but  not  limited  to,  the  costs 
for  a  credit  report,  field  survey,  title 
examination,  title  insurance,  and 
inspections,  the  fees  for  attorneys  other 
than  the  IHA's  attorney,  mortgage 


application,  closing  and  recording,  and 
the  transfer  taxes  juid  loan  discount 
payment,  if  any).  If  for  any  reason  title 
to  the  home  is  not  conveyed  to  the 
homebuyer  during  the  month  in  which 
the  combined  total  in  the  EHPA  and 
designated  portion  of  the  NRMR  equals 
the  purchase  price,  the  balance  of  the 
purchase  price  shall  be  fixed  as  the 
amount  specified  for  that  month  and  the 
homebuyer  shall  be  refunded: 

(i)  The  net  additions,  if  any,  credited 
to  the  EHPA  after  that  month,  and 

(ii)  Such  part  of  the  monthly 
payments  made  by  the  homebuyer  after 
the  balance  of  the  purchase  price  has 
been  fixed  which  exceeds  the  breakeven 
amount  attributable  to  the  unit. 

(2)  Where  the  sum  of  the  unamortized 
balance  of  the  purchase  price  and 
incidental  costs  is  greater  than  the 
amounts  in  the  homebuyer's  EHPA  and 
NRMR,  the  homebuyer  may  achieve 
ownership  by  obtaining  financung  for  or 
otherwise  paying  the  excess  amount. 
The  unamortized  balance  of  the 
purchase  price  shall  be  the  amount 
shown  on  the  homebuyer's  purchase 
price  schedule  for  the  month  in  which 
the  settlement  date  for  the  purchase 
occurred. 

(3)  Period  required  to  achieve 
OHTtsrship.  The  maximum  period  for     • 
achieving  ownership  shall  be  30  years, 
but  depending  upon  increases  in  the 
homebuyer's  income  and  the  amount  of 
credit  which  the  homebuyer  c:an 
accumulate  in  the  EHPA  and  NRMR  the 
period  may  be  shortened  accordinglv. 

(4)  Residual  receipts.  After  payment 
in  full  of  the  IHA's  debt,  if  there  are  any 
subsequent  homebuyers  who  have  not 
acquired  ownership  of  their  homes,  the 
IHA  shall  retain  all  residual  receipts 
from  the  operation  of  the  development 
in  a  replacement  reserve. 

(5)  IHA  financing.  The  IHA  may.  at  its 
discretion,  provide  financing  for 
purchases  by  homebuyers,  or  assist  with 
financing,  by  such  methods  and  on  such 
terms  and  conditions  as  be  agreeable  to 
the  IHA  and  the  homebuyer,  without 
any  requirement  for  prior  HUD 
approval.  The  financing  may  be 
provided  using  such  methcjds  as  a 
mortgage  or  a  loan  agreement. 

(6)  Transfer  of  title  to  homebuyer. 
When  the  homebuyer  is  to  obtain 
ownership,  a  closing  date  shall  be 
mutually  agreed  upon  by  the  parties  On 
the  closing  date  the  homebuyer  shall 
pay  the  required  amount  of  money  to 
the  IHA,  sign  the  promissory  note  in 
accordance  with  §950.527.  and  receive 
a  deed  for  the  home. 

§  950.527    Payment  upon  resale  at  profit. 

(a)  Promissory  note.  (1)  When  a 
homebuyer  achieves  ownership,  the 
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homebuyer  sha  II  sign  a  note  obligating 
him  or  her  to  nake  payment  to  the  IHA, 
subject  to  the  p  revisions  of  paragraph 
(a)(2)  of  this  section,  in  the  event  the 
homebuyer  res? lis  the  home  at  a  profit 
within  five  years  of  actual  residence  in 
the  home  after  becoming  a  homeowner. 
If,  however,  the  homeowner  should 
purchase  and  o  :cupy  another  home 
within  one  year  (18  months  in  the  case 
of  a  newly  constructed  home)  of  the 
resale  of  the  Turnkey  III  home,  the  IHA 
shall  refund  to  the  homeowner  the 
amount  previously  paid  under  the  note, 
less  the  amoun|,  if  any.  by  which  the 
resale  price  of  t^e  Turnkey  III  home 

isition  price  of  the  new 
that  application  for 
11  be  made  no  later  than 
date  of  acquisition  of 


exceeds  the  ao 
home,  providei 
such  refund  sh 
30  days  after  thj 
the  new  home 
(2)(i)  The  no 
homebuyer  p 
of  this  section 


§  950.525(c);)  a 
(B)  The  increi 
as  determined 
improvements 
homebuyer  wi 
other  than  the 
(ii)  The  note 
initial  amount 
reduced  by  20 


to  be  signed  by  the 
uant  to  paragraph  (a)(l} 
all  be  a  noninterest- 
bearing  promissory  note  to  the  IHA.  The 
note  shall  be  e^decuted  at  the  time  the 
homebuyer  becomes  a  homeowner  and 
shall  be  securea  by  a  second  mortgage. 
The  initial  amount  of  the  note  shall  be 
computed  by  taking  the  appraised  value 
of  the  home  at  the  time  the  homebuyer 
becomes  a  homeowner  and  subtracting: 
(A)  The  homabuyer's  purchase  price 
plus  incidental  costs  (as  described  in 
nd 

»se  in  value  of  the  home 
ly  appraisal,  caused  by 
)aid  for  by  the 
1  funds  from  sources 
;HPA  or  NRMR. 
ihall  provide  that  this 
ihall  be  automatically 
(ercent  thereof  at  the  end 
of  each  year  of  Residency  as  a 
homeowner,  wi  th  the  note  terminating 
at  the  end  of  thii  five-year  period  of 
residency,  as  di  termined  by  the  IHA.  To 
protect  the  hon  eowner,  the  note  shall 
provide  that  th(  amount  payable  under 
it  shall  in  no  ev  ent  be  more  than  the  net 
profit  on  the  re:  ale,  that  is,  the  amount 
by  which  the  re  sale  price  exceeds  the 
sum  of: 

(A)  The  hom<  buyer's  purchase  price 
plus  incidental  costs, 

(B)  The  costs  of  the  resale,  including 
commissions  ai  id  mortgage  prepayment 
penalties,  if  an] .  and 

(C)  The  incre  ise  in  value  of  the  home, 
determined  by  ippraisal,  due  to 
improvements  )aid  for  as  a  homebuyer 

with  funds  fro  n  sources  other  than  the 
EHPA  or  NRMf )  or  as  a  homeowner. 
(3)  Amounts  :ollected  by  the  IHA 
imder  such  not  ;s  shall  be  retained  by 
the  IHA  for  use  in  making  refunds 
pursuant  to  pax  igraph  (a)[\)  of  this 
section.  After  e  cpiration  of  the  period 
for  the  filing  of  claims  for  such  refunds. 


any  remaining  amounts  shall  be  used  for 
such  purposes  as  may  be  authorized  or 
approved  by  HUD  under  such  Annual 
Contributions  Contract  as  the  IHA  may 
then  have  with  HUD. 

(b)  Residency  requirements.  The  five- 
year  note  period  does  not  end  if  the 
homeowner  rents  or  otherwise  does  not 
use  the  home  as  the  homeowner's 
principal  place  of  residence  for  any 
period  within  the  first  five  years  after 
achieving  ownership.  Only  the  actual 
amount  of  time  the  homeowner  is  in 
residence  is  counted,  and  the  note  shall 
be  in  effect  until  a  total  of  five  years 
time  of  residence  has  elapsed,  at  which 
time  the  homeowner  may  request  that 
the  IHA  release  him  or  her  from  the 
note,  and  the  mortgage  securing  the 
note.  The  IHA  shall  release  the 
homeowmer  upon  such  a  request. 

(c)  Death  of  homeowner.  In  the  event 
of  the  death  of  the  homeowner,  or  last 
surviving  co-owner,  prior  to  the  end  of 
the  five-year  period  of  the  promissory 
note,  the  IHA  may,  at  its  sole  discretion, 
cancel  the  note  and  release  the 
encumbrance  of  the  mortgage,  in  whole 
or  in  part. 

§  950.529    Termination  of  Homebuyer 
Ownership  Opportunity  Agreement 

(a)  Termination  by  IHA.  (1)  In  the 
event  the  homebuyer  should  breach  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  failure  to  make  the 
required  monthly  payment  within  ten 
days  after  its  due  date,  by 
misrepresentation  or  withholding  of 
information  in  applying  for  admission 
or  in  connection  with  any  subsequent 
reexamination  of  income  and  family 
composition,  by  failure  to  comply  with 
any  of  the  other  homebuyer  obligations 
under  the  agreement,  by  loss  of 
homeownership  potential  (beyond  a 
temporary,  unforeseen  change  in 
circxmistances)  (see  §  950.503(c)(3)),  an 
income  that  requires  outright  purchase 
(see  §  950.525(b)),  the  IHA  may 
terminate  the  agreement  30  days  after 
giving  the  homebuyer  notice  of  its 
intention  to  do  so  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(2)  Notice  of  termination  by  the  IHA 
shall  be  in  writing.  Such  notice  shall 
state: 

(i)  The  reason  for  termination; 

(ii)  That  the  homebuyer  may  respond 
to  the  IHA,  in  writing  or  in  person, 
within  a  specified  reasonable  period  of 
time  regarding  the  reason  for 
termination; 

(iii)  That  in  such  response  the 
homebuyer  may  be  represented  by  the 
HBA; 

(iv)  That  the  IHA  will  consult  the 
HBA  concerning  this  termination; 


(v)  That  unless  the  IHA  rescinds  or 
modifies  the  notices,  the  termination 
shall  be  effective  at  the  end  of  the  30- 
day  notice  period;  and 

(vi)  That,  in  the  case  of  termination  as 
a  result  of  loss  of  homeownership 
potential  when  the  homebuyer  is 
otherwise  in  compliance  with  the 
agreement,  the  family  will  be  offered  a 
transfer  to  a  rental  unit  (whether  or  not 
in  concert  with  a  conversion  of  that  unit 
to  the  rental  program).  If  a  rental  unit  of 
appropriate  ^ize  is  available,  the  family 
will  be  notified  of  a  transfer  to  that  unit. 
If  no  other  unit  is  then  available  and  the 
homebuyer's  current  unit  is  not  to  be 
converted  to  rental,  the  family  will  be 
notified  that  it  may  remain  in  place 
until  an  appropriate  rental  unit  becomes 
available  (in  which  case  the  unit 
remains  under  the  Turnkey  III  project). 
Otherwise,  the  notice  shall  state  that  the 
transfer  shall  occur  as  soon  as  a  suitable 
rental  unit  is  available  for  occupancy, 
but  no  earlier  than  30  days  from  the  date 
of  the  notice.  The  notice  shall  also  state 
that  if  the  homebuyer  should  refuse  to 
move  under  such  circumstances,  the 
family  may  be  required  to  vacate  the 
homebuyer  unit,  without  further  notice. 

(b)  Termination  by  the  homebuyer. 
The  homebuyer  may  terminate  the 
Homebuyer  Ownership  Opportunity* 
Agreement  by  giving  the  IHA  30  days 
notice  in  vniting  of  this  intention  to 
terminate  and  vacate  the  home.  In  the 
event  that  the  homebuyer  vacates  the 
home  without  notice  to  the  IHA,  the 
agreement  shall  be  terminated 
automatically  and  the  IHA  may  dispose 
of,  in  any  manner  deemed  suitable  by  it, 
any  items  of  personal  property  left  by 
the  homebuyer  in  the  home. 

(c)  Transfer  to  the  rental  program.  In 
the  event  of  termination  of  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  the  IHA  or  by  the 
homebuyer  with  adequate  notice,  the 
homebuyer  may  be  transferred  to  a 
suitable  unit  in  the  rental  program,  in 
accordance  with  §950. 503(c)(3)(ii)  or 
terminated  from  occupancy.  If  the 
homebuyer  is  transferred  to  the  rental 
program,  the  amount  in  the 
homeowner's  EHPA  shall  be  paid  in 
accordance  with  §  950.517(i). 


Subpart  i — Modernization  Program 

General  Provisions 

§  950.600    Purpose  and  applicability, 
(a)  Purpose.  The  purpose  of  this 
section  is  to  set  forth  the  policies  emd 
procedures  for  the  Modernization 
program,  authorizing  HUD  to  provide 
financial  assistance  to  Indian  Housing 
Authorities  (IHAs)  to: 
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(1)  Improve  the  physical  condition 
and  upgrade  the  management  and 
operation  of  existing  Indian  bousing 
developments; 

(2)  Assure  that  such  developments 
continue  to  be  available  to  serve  low- 
income  families; 

(3)  Assess  the  risks  of  lead-based 
paint  poisoning  through  the  use  of 
professional  risk  assessments  that 
include  dust  and  soil  sampling  and 
laboratory  analysis  in  all  developments 
constructed  before  1980  that  are,  or  will 
be  occupied  by  families;  and 

(4)  Take  effective  interim  measures  to 
reduce  and  contain  the  risks  of  lead- 
based  paint  poisoning  recommended  in 
such  professional  risk  assessments. 

(b)  Applicability.  (1)  The 
undesignated  beading  entitled.  General 
Provisions,  appHes  to  all  modernization 
under  this  subpart.  The  undesignated 
heading  entitled.  Comprehensive 
Improvement  Assistance  Program 
(CIAP),  sets  forth  the  requirements  and 
procedures  for  the  CIAP  for  IHAs  that 
own  or  operate  fewer  than  250  Indian 
housing  units.  An  IHA  that  qualifies  for 
participation  in  the  CGP  is  not  eligible 
to  participate  in  the  CIAP.  The 
undesignated  heading  entitled. 
Comprehensive  Grant  program  (CGP), 
sets  forth  the  requirements  and     - 
procedures  for  the  CGP  for  IHAs  that 
own  or  operate  250  or  more  Indian 
housing  units.  For  purposes  of  the  250 
or  more  unit  threshold  for  participation 
in  the  CGP,  and  for  the  formula 
allocation  undfer  §950.601,  an  existing 
rental.  Mutual  Help  or  section  23  bond- 
financed  unit  under  the  ACC  shall  count 
as  one  unit;  and  a  unit  under  the 
Turnkey  III  program  shall  count  as  one- 
fourth  of  a  unit.  An  IH.^  that  has  already 
qualified  to  participate  in  the  CGP 
because  it  owns  or  operates  250  or  more 
units,  may  eleJrt  to  continue  to 
participate  in  the  CGP  so  long  as  it  owns 
or  operates  at  least  200  units. 

(2)  This  subpart  applies  to  IHA-owned 
low-income  Indian  bousing 
developments  (including  developments 
managed  by  a  Resident  Management 
Corporation  pursuant  to  a  contract  with 
the  IHA),  and  to  section  23  Leased 
Housing  Bond-Financed  developments, 
for  which  IHAs  request  assistance  under 
the  CIAP  or  CGP.  This  subpart  also 
applies  to  the  implementation  of 
modernization  programs  which  were 
approved  before  FFY  1992.  Rental 
developments  that  are  planned  for 
conversion  to  homeownership  under 
sections  5(h),  21,  or  301  of  the  Act,  but 
which  have  not  yet  been  sold  by  an  IHA. 
continue  to  qualify  for  assistance  under 
this  part.  This  subpart  does  not  apply  to 
developments  under  the  section  23 
]  .eased  Housing  Non-Bond  Financed 


program,  the  section  10(c)  Leased 
program,  or  the  section  23  or  section  8 
Housing  Assistance  Payments  programs. 

(c)  Transition.  Any  amount  that  HUD 
has  obligated  to  an  IHA  under  CIAP 
must  be  used  for  the  purposes  for  which 
the  funding  was  provided,  or  for 
purposes  consistent  with  an  approved 
action  plan  submitted  by  the  IHA  under 
the  CGP,  as  the  IHA  determines  to  be 
appropriate. 

(d)  Other.  See  subpart  A  of  this  part 
for  applicable  requirements,  other  than 
the  Act,  that  apply  to  modernization 
under  this  subpart. 

§  95a601    Allocation  of  funds  under 
section  14. 

(a)  General.  This  section  describes  the 
process  for  allocating  modernization 
funds  to  the  aggregate  of  IHAs  and  PHAs 

.  participating  in  the  CLAP  (i.e.,  agencies 
that  own  or  operate  fewer  than  250 
units),  and  to  individual  IH.\s  and 
PHAs  participating  in  the  CGP  (i.e., 
agencies  that  own  or  operate  250  or 
more  units).  The  program  requirements 
governing  PHA  participation  in  the 
CIAP  and  CGP  are  contained  in  24  CFR 
part  968. 

(b)  Set-aside  for  emergencies  and 
disasters.  For  each  FFY,  HLTD  shall 
reserve  from  amounts  approved  in  the 
appropriation  act  for  grants  under  this 
part  and  24  CFR  part  968,  $75  million 
(which  shall  include  unused  reserve 
amounts  carried  over  from  previous 
FFYs),  which  shall  be  made  available  to 
IHAs  and  PHAs  for  modernization 
needs  resulting  from  natural  and  other 
disasters,  and  from  emergencies.  HUD 
shall  replenish  this  reserve  at  the 
beginning  of  each  FFY  so  that  it  always 
begins  with  a  $75  million  balance.  Any 
unused  funds  from  previous  years  will 
remain  in  the  reserve  until  allocated. 
The  requirements  governing  the  reserve 
for  disasters  and  emergencies  and  the 
procedures  by  which  an  IHA  may 
request  such  funds,  are  set  forth  in 
§950.667. 

(c)  Set-aside  for  credits  for  mod 
troubled  PHAs  under  24  CFR  part  968, 
subpart  C.  (1)  General.  After  deducting 
amounts  for  the  reserve  for  natural  and 
other  disasters  and  for  emergencies 
under  paragraph  (b)  of  this  section,  HLfD 
shall  set  aside  no  more  than  five  percent 
of  the  remaining  amount  for  the  purpose 
of  providing  credits  to  PHAs  under  24 
CFR  part  968  (subpart  C)  that  were 
formerly  designated  as  mod  troubled 
agencies  under  the  Public  Housing 
Management  Assessment  program 
("PHMAP")  at  24  CFR  part  901.  The 
purpose  of  this  set-aside  is  to 
compensate  such  PHAs  for  amounts 
previously  withheld  by  HUD  because  of 


their  prior  designation  as  a  mod 
troubled  agency. 

(2)  Nonapplicability  to  IHAs.  Since 
the  PHMAP  performance  indicators 
under  24  CFR  part  901  do  not  apply  to 
IHAs,  these  agencies  cannot  be  deemed 
"mod  troubled'  for  purposes  of  the 
CGP.  Hence,  IHAs  are  not  subject  to  any 
reduction  in  funding  under  section 
14(k)(5)(a)  of  the  Act,  nor  do  they 
pjirticipate  in  the  set-aside  of  credits 
established  under  paragraph  (c)(1)  of 
this  section. 

(d)  Formula  allocation  based  on 
relative  needs.  After  determining  the 
amounts  to  be  reserved  ur.der 
paragraphs  (b)  and  (c)  of  this  section. 
HL'D  shall  allocate  the  amount 
remaining  pursuant  to  the  formula  set      ■ 
forth  in  paragraphs  (e)  and  (0  of  this 
section,  which  is  designed  to  measure 
the  relative  bacJtlog  and  accrual  needs  of 
IHAs  and  PHAs. 

(e)  Allocation  for  backlog  needs.  HUD 
shall  allocate  half  of  the  formula  ainount 
under  paragraph  (d)  of  this  section 
based  on  the  relative  backlog  needs  of 
IHAs  and  PHAs,  as  follows: 

(1)  Determination  of  backlog  need,  (i) 
Statistically  reliable  data.  Where  HUD 
determines  that  the  data  concerning  the 
categories  of  backlog  need  identified 
under  paragraph  (e)(4)  of  this  section  are 
statistically  reliable  for  individual  IHAs 
and  PHAs  with  250  or  more  units,  w  the 
aggregate  of  IHAs  and  PHAs  with  fewer 
than  250  uiiits  not  participating  in  the 
formula  funding  portion  of  the 
modofnization  program,  it  will  base  its 
allocation  on  direct  estimates  of  the 
statutory  categories  of  backlog  need, 
based  on  the  most  recently  available, 
statistically  reliable  data. 

(ii)  Statistically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data  conceniing 
the  categories  of  backlog  need  identified 
under  piaragraph  (e)(4)  of  this  section  are 
not  available  for  individual  IHAs  and 
PHAs  with  250  or  more  units,  it  will 
base  its  allocation  of  funds  under  this 
section  on  estimates  of  the  categories  of 
backlog  need  using: 

(A)  The  most  recently  available  data 
on  the  categories  of  backlog  need  under 
paragraph  (e)(4)  of  this  section; 

(B)  Objectively  measurable  data 
concerning  the  following  IHA  or  PH.^, 
community  and  development 
characteristics: 

( 1)  The  average  number  of  bedrooms 
in  the  units  in  a  development. 
(Weighted  at  2858.7); 

(2)  The  proportion  of  units  in  a 
development  available  for  occupancy  by 
verv  large  families.  (Weighted  at 
7295.7); 
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[3]  The  exter  t  to  which  units  for 
families  are  in  high-rise  elevator 
developments.  {Weighted  at  5555.8); 

(4)  The  age  of  the  developments,  as 
determined  by  pie  DOFA  date  (date  of 
full  availabilit)^.  In  the  case  of  acquired 
developments,  JHUD  will  use  the  DOFA 
date  unless  thellHA  provides  HUD  with 
the  actual  date  pf  construction,  in  which 
case  HUD  will  use  the  age  of  the 
development  (or,  for  scattered  sites,  the 
average  age  of  all  the  buildings),  subject 
to  a  50  year  cap.  (Weighted  at  206.5); 

(5)  In  the  cask  of  a  large  agency,  the 
number  of  unit!  with  2  or  more 
bedrooms.  (Wekhted  at  .433); 

(6)  The  cost  qf  rehabilitating  property 
in  the  area.  (Weighted  at  27544.3); 

(7)  For  family  developments,  the 
extent  of  population  decline  in  the  imit 
of  general  local  igovenmient  determined 
on  the  basis  of  the  1970  and  1980 
censuses.  (Weighted  at  759.5);  and 

(CJ  An  equatton  constant  of  1412.9. 

(2)  Calibration  of  backlog  need  for 
developments  c  onstructed  prior  to  1985. 
The  estimated  I  acklog  need,  as 
determined  un(  er  either  paragraphs 
(e)(l)(i)  or  (e)(l  (ii)  of  this  section,  shall 
be  adjusted  up\  .rard  for  developments 
constructed  pri  )r  to  1985  by  a  constant 
ratio  of  1.5  to  n  ore  accurately  reflect  the 
costs  of  modem  izing  the  categories  of 
backlog  need  under  paragraph  (e)(4)  of 
this  section,  for  the  Indian  housing 
stock  as  of  1991 . 

(3)  DeductioT  for  prior  modernization. 
HUD  shall  dedv  ict  from  the  estimated 
backlog  need,  a  >  determined  under 
either  paragrap  is  (e)(l)(i)  or  (e)(l)(ii)  of 
this  section,  air  ounts  previously 
provided  to  an  HA  or  PHA  for 
modernization,  using  one  of  the 
following  meth  )ds: 

(i)  Standard  ( deduction  for  prior  ClAP 
and  MROP.  HU  D  shall  deduct  60 
percent  of  the  C  LAP  funds  made 
available  on  an  [HA-wide  or  PHA-wide 
basis  from  FFY  1984  to  1991,  and  40 
percent  of  the  f  mds  made  available  on 
a  development-  specific  basis  for  the 
Major  Reconstruction  of  Obsolete 
Projects  (MROP)  (not  to  exceed  the 
estimated  formi  ila  need  for  the 
development), !  ubject  to  a  maximum 
fifty  percent  de  luction  of  an  IHA's  or 
PHA's  total  neei  for  backlog  funding; 

(ii)  Newly  constructed  units.  Units 
with  a  DOFA  diite  of  October  1, 1991  or 
thereafter  will  I  e  considered  to  have  a 
zero  backlog;  oi 

(iii)  Acquirec  developments. 
Developments  <  cquired  by  an  IHA  with 
major  rehabilitJ  tion,  with  a  EKDFA  date 
of  October  1,  1?  91  or  thereafter  will  be 
considered  to  h  ive  a  zero  backlog. 

(4)  Categoriei  of  backlog  need.  The 
most  recently  a  mailable  data  to  be  used 
under  either  pa  agraphs  (e)(l)(i)  or 


(e)(l)(ii)  of  this  section  must  pertain  to 
the  following  categories  of  backlog  need: 

(i)  Backlog  of  needed  repairs  and 
replacements  of  existing  physical 
systems  in  Indian  housing 
developments; 

(ii)  Items  that  must  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
§  950.603,  and  State,  local  and  Tribal 
codes;  and 

(iii)  Items  that  are  necessary  or  highly 
desirable  for  the  long-term  viability  of  a 
development,  in  accordance  with  HUD's 
modernization  standards. 

(f)  Allocation  for  accrual  needs.  HUD 
shall  allocate  the  other  half  remaining 
under  the  formula  allocation  under 
paragraph  (d)  of  this  section  based  upon 
the  relative  accrual  needs  of  IHAs  and 
PHAs,  determined  as  follows: 

(1)  Statistically  reliable  data.  Where 
HUD  determines  that  statistically 
reliable  data  are  available  concerning 
the  categories  of  need  identified  under 
paragraph  (f)(3)  of  this  section  for 
individual  IHAs  and  PHAs  with  250  or 
more  luiits  and  for  the  aggregate  of  IHAs 
and  PHAs  with  fewer  than  250  units  it 
shall  base  its  allocation  of  assistance 
under  this  settion  on  the  needs  that  are 
estimated  to  have  accrued  since  the  date 
of  the  last  objective  measurement  of 
backlog  needs  imder  paragraph  (e)(l)(i) 
of  this  section;  or 

(2)  Statistically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data  concerning 
the  categories  of  need  identified  under 
paragraph  (f)(3)  of  this  section  are  not 
available  for  individual  IHAs  and  PHAs 
with  250  or  more  units,  it  shall  base  its 
allocation  of  assistance  under  this 
section  on  estimates  of  accrued  need 
using: 

(i)  The  most  recently  available  data  on 
the  categories  of  backlog  need  under 
paragraph  (f)(3)  of  this  section; 

(ii)  Objectively  measurable  data 
concerning  the  following  IHA  or  PHA, 
community,  and  development 
characteristics: 

(A)  The  average  number  of  bedrooms 
in  the  units  in  a  development. 
(Weighted  at  100.1); 

(B)  The  proportion  of  units  in  a 
development  available  for  occupancy  by 
very  large  families.  (Weighted  at  356.7); 

(C)  The  age  of  the  developments. 
(Weighted  at  10.4); 

(D)  The  extent  to  which  the  buildings 
in  developments  of  an  agency  average 
fewer  than  5  units.  (Weighted  at  87.1.); 

(E)  The  cost  of  rehabilitating  property 
in  the  area.  (Weighted  at  679.1); 

(F)  The  total  number  of  imits  of  each 
IHA  or  PHA  that  owns  or  operates  250 
or  more  units.  (Weighted  at  .0144);  and 

(iii)  An  equation  constant  of  602.1. 


(3)  Categories  of  need.  The  data  to  be 
provided  under  either  paragraph  (f)(1) 
or  (f)(2)  of  this  section  must  pertain  to 
the  following  categories  of  need: 

(i)  Backlog  of  needed  repairs  and 
replacements  of  existing  physical 
systems  in  Indian  housing 
developments;  and 

(ii)  Items  that  must  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
§  950.603,  and  State,  local  and  Tribal 
codes. 

(g)  Allocation  for  CLAP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  IHAs  and 
PHAs  with  fewer  than  250  imits  shall  be 
allocated  to  IHAs  in  accordance  with 
the  requirements  of  the  undesignated 
heading  under  this  subpart  entitled, 
"Comprehensive  Improvement 
Assistance  Program,"  (ClAP)  and  to 
PHAs  in  accordance  with  the 
requirements  of  24  CFR  part  968 
(subpart  B). 

(h)  Allocation  for  CGP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  IHAs  with 
250  or  more  units  shall  be  allocated  in 
accordance  with  the  requirements  of  the 
undesignated  heading  under  this 
subpart  entitled,  "Comprehensive  Grant 
Program,"  and  for  PHAs  in  accordance 
with  the  requirements  of  24  CFR  part 
968  (subpart  C).  An  IHA  that  is  eligible 
to  receive  a  grant  under  the  CGP  rfiay 
appeal  the  amount  of  its  formula 
allocation  under  this  section  in 
accordance  with  the  requirements  set 
forth  in  §  950.669(b).  An  IHA  which  is 
eligible  to  receive  modernization  funds 
under  the  CGP  because  it  owns  or 
operates  250  or  more  units,  is 
disqualified  from  receiving  assistance 
under  the  ClAP  under  this  part. 

(i)  Use  of  formula  allocation.  Any 
amounts  allocated  to  an  IHA  under 
paragraphs  (e)  and  (f)  of  this  section 
may  be  used  for  any  eligible  activity 
under  this  subpart,  notwithstanding  that 
the  allocation  amount  is  determined  by 
allocating  half  based  on  the  relative 
backlog  needs  and  half  based  on  the 
relative  accrual  needs  of  IHAs  and 
PHAs. 

(j)  Calculation  of  number  of  units.  For 
purposes  of  determining  under  this 
section  the  number  of  units  owned  or 
operated  by  an  IHA  or  PHA,  and  the 
relative  modernization  needs  of  IHAs 
and  PHAs,  HUD  shall  count  as  one  unit 
each  existing  rental.  Mutual  Help  and 
section  23  Bond-Financed  unit  under 
the  ACC,  except  that  it  shall  count  as 
one-fourth  of  a  unit  each  existing  unit 
under  the  Turnkey  III  program.  New 
development  units  that  are  added  to  an 
IHA's  or  PHA's  inventory  will  be  added 
to  the  overall  unit  count  so  long  as  they 
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are  under  ACC  amendment  and  have 
reached  DOFA  by  the  first  day  in  the 
FFY  in  which  the  formula  is  being  run. 
Any  increase  in  units  (reaching  DOFA 
and  under  ACC  amendment)  as  of  the 
beginning  of  the  FFY  shall  result  in  an 
adjustment  upwards  in  the  number  of 
^mits  under  the  formxila.  New  units 
reaching  DOFA  after  this  date  will  be 
counted  for  formula  purposes  as  of  the 
following  FFY. 

(k)  Demolition,  disposition  and 
conversion  of  units.  (1)  General.  Where 
an  existing  unit  ujider  an  ACC  is  ' 
demolished,  disposed  of,  or  converted 
into  a  larger  or  smaller  unit,  HUD  shall 
not  adjust  the  amount  the  IHA  or  PHA 
receives  under  the  formula,  unless  more 
-  than  one  percent  of  the  units  are 
affected  on  a  cumulative  basis.  Where 
more  than  one  percent  of  the  existing 
units  are  demolished,  disposed  of,  or 
converted,  HUD  shall  reduce  the 
formula  amount  for  the  IHA  or  PHA 
over  a  3-year  period  to  reflect  removal 
of  the  units  fi'om  the  ACC. 

(2)  Detennination  of  one  percent  cap. 
In  determining  whether  more  than  one 
percent  of  the  units  are  affected  on  a 
cumulative  basis,  HUD  will  compare  the 
units  eligible  for  funding  in  the  initial 
year  under  formula  funding  with  the 
number  of  units  eligible  for  funding  for 
fonnula  funding  purposes  for  the 
current  year,  and  shall  base  its 
calculations  on  the  followingi 

(i)  Increases  in  the  number  of  units 
resulting  from  the  conversiT)n  of  existing 
units  will  be  added  to  the  overall  unit 
count  so  long  as  they  ane  under  ACC 
amendment  by  the  first  day  of  the  FFY 
in  which  the  formula  is  being  rim; 

(ii)  Units  which  are  lost  as  a  result  of 
demolition,  disposition  or  conversion 
shall  not  be  offset  against  units 
"subsequently  added  to  an  IHA's  or 
PHA's  inventory; 

(iii)  For  purposes  of  calculating  the 
number  of  converted  units,  HUD  shall, 
regard  the  converted  size  of  the  unit  as 
the  appropriate  unit  count  (e.g.,  a  unit 
that  originally  was  counted  as  one  unit 
under  paragraph  (j)  of  this  section,  but 
which  later  was  converted  into  two 
units,  shall  be  counted  as  two  units 
under  the  ACC). 

(3)  Phased-in  reduction  of  units,  (i) 
Reduction  less  than  one  percent.  If  HUD 
determines  that  the  reduction  in  units 
under  paragraph  (k)(2)  of  this  section  is 
less  than  one  percent,  the  IHA  or  PHA 
will  be  funded  as  though  no  change  had 
occurred. 

(ii)  Reduction  greater  than  one 
percent.  If  HUD  determines  that  the 
reduction  in  units  under  paragraph 
(k)(2)  of  this  section  is  greater  than  one 
percent,  the  number  of  units  on  which 
formula  funding  is  based  will  be  the 


number  of  units  reported  as  eligible  for 
funding  for  the  current  program,  plus 
two  thirds  of  the  difference  between  the 
initial  year  and  the  current  year  in  the 
first  year,  plus  one  third  of  the 
difference  in  the  second  year,  and  at  the 
level  of  the  current  year  in  the  third  . 
year. 

(iii)  Exception.  A  unit  that  is 
conveyed  under  the  Mutual  Help  or 
Turnkey  III  programs  will  result  in  an 
automatic  (rather  than  a  phased-in) 
reduction  in  the  unit  count. 

(4)  Subsequent  reductions  in  unit 
count,  (i)  Once  an  IHA's  or  PHA's  unit 
count  has  been  fully  reduced  under 
paragraph  (k)(3)(ii)  of  this  section  to 
reflect  the  new  number  of  units  under 
the  ACC,  this  new  number  of  units  will 
serve  as  the  base  for  purposes  of 
calculating  whether  there  has  been  a 
one-percent  reduction  in  units  on  a 
cumulative  basis. 

(ii)  A  reduction  in  formula  funding, 
based  upon  additional  reductions  to  the 
number  of  an  IHA's  or  PHA's  units,  will 
also  be  phased  in  over  a  three-year 
period,  as  described  in  paragraph  (k)(2) 
of  this  section. 

§  950.602    Special  requiremafits  (or 
Turnkey  III  and  Mutual  Help  developments. 

(a)  Modernization  costs. 
Modernization  work  on  a  Mutual  Help 
or  Turnkey  III  unit  shall  not  increase  the 
purchase  price  or  amortization  period  of 
the  home. 

(b)  Paid  off  units.  (1)  Turnkey  III 
units.  Modernization  work  on  any 
Turnkey  III  units  that  have  been  paid 
off,  even  though  not  conveyed,  by  the 
time  the  CLAP  apphcation  or  CGP 
annual  statement  is  submitted  is 
inehgible.  However,  modernization 
work  on  any  Turnkey  III  units  that  have 
not  been  paid  off  at  the  time  the  CLAP 
application  or  CGP  annual  statement  is 
submitted  and  that  is  included  in  the 
ClAP  application  or  annual  statement  is 
eligible  even  where  the  units  are 
subsequently  paid  off  before  the  work  is 
completed.  Notwithstanding  this 
requirement,  work  which  is  necessary  to 
meet  statutory  and  regulatory 
requirements  (e.g.,  handicapped 
accessibility,  lead-based  paint  testing, 
interim  containment,  professional  risk 
assessment,  and  abatement)  may  be 
performed  on  paid  off  Turnkey  III  units 
so  long  as  the  work  is  completed  prior 
to  conveyance. 

(2)  Mutual  Help  units.  An  IHA  may 
use  ClAP  or  CGP  funds  under  this 
subpart  for  the  purposes  of  modernizing 
a  Mutual  Help  unit  which  is  paid  off 
though  not  conveyed,  and  may  do  so 
only  with  a  unit  which  the  IHA  has 
identified  in  its  ClAP  application  or 
Comprehensive  Plan  (including  its 


action  plan  and  work  statement).  In 
accordance  with  the  provisions  of 
§  950.440(e)(8)(iii),  an  IHA  may  perform 
non-emergency  work  on  a  paid  off 
Mutual  Help  unit  only  after  all 
delinquencies  are  repaid. 

(c)  Other.  The  homebuyer  family  must 
be  in  compUance  with  its  financial 
obligations  imder  its  homebuyer 
agreement  in  order  to  be  eligible  for 
non-emergency  physical  improvements, 
with  the  exception  of  work  necessary  to 
meet  statutory  and  regulatory 
requirements,  (e.g.,  handicapped 
accessibility,  lead-based  paint  testing, 
interim  containment,  professional  risk 
assessment,  anu  abatement)  and  the 
correction  of  development  deficiencies. 
Notwithstanding  the  above  requirement, 
an  IR,\  may,  with  prior  HUD  Field 
Office  approval,  complete  non- 
emergency physical  improvements  on 
any  homeownership  unit  where  the  IHA 
demonstrates  that,  due  to  economies  of 
scale  or  geographic  constraints, 
substantial  cost  savings  may  be  realized 
by  completing  all  necessary  work  in  a 
development  at  one  time. 

§950.603    Modernization  and  energy 
conservation  standards. 

(a)  All  improvements  funded  under 
this  subpart,  which  may  include 
alterations,  betterments,  additions, 
replacements  or  non-routine 
maintenance,  shall  meet  the  HUD 
modernization  standards,  described  in 
paragraph  (b)  of  this  section,  comply 
with  lead-based  paint  testing  and 
abatement  requirements  in  subpart  H  of 
this  part,  and  provide  decent,  safe,  and 
sanitary  living  conditions  in  IHA-owned 
and  IHA-operated  housing.  All 
improvements  funded  under  this  part 
shall  meet  the  HUD-energy  conservation 
standards  for  cost-effective  energy 
conservation  measures  in  such 
developments,  described  in  paragraphs 
(c)  and  (d)  of  this  section. 

(b)  The  modernization  standards  are 
comprised  of  both  mandatory  and 
development-specific  standards.  The 
mandatory  standards  are  intended  to 
provide  decent,  safe,  and  sanitary  living 
conditions  in  Indian  housing,  including 
corrections  of  violations  of  basic  health 
and  safety  codes,  and  to  address  all 
deficiencies,  including  those  related  to 
deferred  maintenance.  The 
development-specific  standards  permit 
an  IHA  to  undertake  improvements  that 
are  necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  a  development,  which  includes  site 
and  building  security.  The 
modernization  standards  are  containcil 
in  HUD  Handbook  7485.2,  as  revised. 
Public  and  Indian  Housing 
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Modernization  Standards,  and  in  other 
documents  citi  sd  in  the  Handbook. 

(c)  The  ener  y  conservation  standards 
are  standards  I  or  the  installation  of  cost- 
effective  energ  y  conserving 
improvements  including  solar  energy 
systems.  The  e  Qergy  conser\'ation 
stemdards  pro\  ide  for  the  conducting  or 
updating  of  en  ;rgy  audits,  including 
cost-benefit  an  alyses  of  energy  saving 
opportunities,  in  order  to  determine 
which  measun  s  will  be  cost  effective  in 
conserving  en<  rgy.  The  energy 
conservation  s  andards  are  contained  in 
the  HUD  Worli  tiook.  Energy 
conservation  fi  >r  Housing,  and  in  other 
documents  citi  d  in  the  Workbook. 

(d)  Life-cycli  t  cost-effective  energy 
performance  si  andards  established  by 
HUD  to  reduce  the  operating  costs  of 
Indian  housing  developments  over  the 
estimated  life  i  tf  the  buildings  shall 
apply  to  develi  tpments  modernized 
under  this  sub  >art.  These  standards  are 
contained  in  H  UD  Handbook  7418.1.  as 
revised.  Life-C  ^cle  Cost  Analysis  for 
Utility  Combir  ations. 
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Comprehensive  Improvement 
Assistance  Prq^am  (For  IHAs  that 
Own  or  Operate  Fewer  than  250  Indian 
Housing  Units 
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§950.609 
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§950.615    Eiigi  }<«  ccsts. 

(a)  Demonst  vtion  of  liability.  Except 
in  the  case  of « mergency  work,  an  IHA 
shall  only  exp  tnd  funds  on  a 
development  I  jr  which  the  IHA  has 
determined,  ai  d  HUD  agrees,  that  the 
completion  of  the  improvements  and 
replacements  i  oil  reasonably  ensure  the 
long-term  phy:  lical  and  social  viability 
of  the  develop  nent  at  a  reasonable  cost, 
as  defined  in  ^  950.102. 

(b)  Physical  improvement  costs  for 
rental  and  Mu  ual  Help  developments. 
Eligible  costs  pclude  alterations. 


betterments,  non-dwelling  additions, 
replacements,  and  non-routine 
maintenance  that  are  necessary  to  meet 
the  modernization  and  energy 
conservation  standards  prescribed  in 
§  950.603.  The  modernization  standards 
include  mandatory  and  development 
specific  work.  The  mandatory  standards 
may  be  exceeded  only  when  the  IHA 
and  HUD  determine  that  it  is  necessary 
or  highly  desirable  for  the  long-term 
physical  and  social  viability  of  the 
individual  development.  If  demolition 
or  disposition  is  proposed,  the  IHA  shall 
comply  with  subpart  M  of  this  part, 
(c)  Turnkey  UI  developments.  (1) 
General.  Eligible  physical  improvement 
costs  for  existing  Turnkey  III 
developments  are  .limited  to  work  items 
under  Emergency  Modernization  or 
Other  Modernization  -which  are  not  the 
responsibility  of  the  homebuyer 
families,  and  which  are  related  to  health 
and  safety,  correction  of  development 
deficiencies,  physical  accessibility, 
energy  audits  and  cost-effective  energy 
conservation  measures,  or  lead-based 
paint  testing,  interim  containment, 
professional  risk  assessment  and 
abatement.  In  addition.^ligible  costs 
include  man«i^ment  improvements 
under  the  modernization  type  of  Other 
Mode.Tiization. 

(2)  Ineligible  costs.  Nonroutine 
maintenance  or  replacements,  dwelling 
additions,  and  items  that  aie  the 
responsibility  of  the  homebuyer  families 
are  ineligible  costs. 

(3)  Exception  for  vacant  or  non- 
bomebuyer-occupied  Turnkey  III  units. 

(i)  Notwithstanding  the  requirements 
of  paragraph  (c)(1)  of  this  section,  an 
IHA  may  carry  out  Other  Modernization 
in  a  Turnkey  III  development,  whenever 
a  Turnkey  III  unit  becomes  vacant  or  is 
occupied  by  a  non-homebuyer  family. 
An  IHA  that  intends  to  use  fimds  under 
this  paragraph  must  identify  in  its  CIAP 
application,  the  estimated  number  of 
units  proposed  for  Other  Modernization 
and  subsequent  sale.  In  addition,  an 
IH.\  must  certify  that  the  IHA  has 
homebuyers  who  are  both  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  this  part,  and  who  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  for  Other  Modernization. 

(ii)  Before  an  IHA  may  be  approved 
for  Other  Modernization  of  a  unit  under 
this  paragraph,  it  must  first  deplete  any 
E.imed  Home  Payments  Account 
(EHPA),  or  Non-Routine  Maintenance 
Reserve  (NRMR)  pertaining  to  the  unit, 
and  request  the  maximum  operating 
subsidy.  Any  increase  in  the  value  of  a 
unit  caused  by  its  Other  Modernization 
under  this  paragraph  shall  be  reflected 
solely  by  its  subsequent  appraised 


value,  and  riot  by  an  automatic  increase 
in  its  purchase  price. 

(d)  Demolition  and  conversion  costs. 
Eligible  costs  include: 

(1)  Demolition  of  dwelling  units  or 
non-dwelling  facilities,  where  the 
demolition  is  approved  by  HUD  under 
subpart  M  of  this  part,  and  related  costs, 
such  as  clearing  and  grading  the  site 
after  demolition  and  subsequent  site 
improvement  to  benefit  the  remaining 
portion  of  the  existing  development; 
and 

(2)  Conversion  of  existing  dwelling 
units  to  different  bedroom  sizes  or  to 
non-dwelling  use. 

(e)  Management  improvement  costs. 
(1)  General.  Management  improvements 
that  are  development-specific  or  IHA- 
wide  in  nature  are  eligible  costs  where 
needed  to  upgrade  the  operatioii  of  the 
IHA's  developments,  sustain  physical 
improvements  at  those  developments"  or 
correct  management  deficiencies. 
Management  improvements  and 
planning  costs  may  be  funded  as  a 
single  modernization  project. 

(2)  Ineligible  costs.  An  IHA's  ongoing 
operating  expenses,  including  direct 
provision  of  social  services  through 
either  contract  or  force  account  labor, 
are  ineligible  managemenf  improvement 
costs.  In  addition,  where  an  approved 
modernization  program  includes 
management  improvements  which 
involve  ongoing  costs,  HUD  is  not 
obligated  to  provide  continued  funding 
or  additional  operating  subsidy  after  the 
end  of  the  implementation  period  of  the 
management  improvements.  An  IHA  is 
responsible  for  finding  other  funding 
sources,  reducing  its  ongoing 
management  costs,  or  terminating  the 
management  activities. 

(3)  £i/g/b/e  costs.  Eligible  costs 
include: 

(i)  General  management  costs. 
Eligible  general  management  costs 
include,  but  are  not  limited  to: 
Management,  financial,  and  accounting 
control  systems  of  the  IHA,  rent 
collection  and  maintenance. 

(ii)  Economic  development  costs. 
Economic  development  activities,  such " 
as  job  training  and  resident 
employment,  for  the  purpose  of  carrying 
out  activities  related  to  the  eligible 
management  and  physical 
improvements  are  eligible  costs,  as 
approved  by  HUD.  HUD  encourages 
IHAs,  to  the  greatest  extent  feasible,  to 
hire  residents  as  trainees,  apprentices, 
or  employees  to  carry  out  the 
modernization  program  under  this 
subpart. 

(iii)  Resident  management  costs. 
Technical  assistance  to  a  resident 
council  or  resident  management 
corporation  (RMC).  as  defined  in 
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subpart  O  of  this  part,  in  order  to 
determine  the  feasibility  of  the  resident 
management  entity  or  assist  >"  its 
formation  is  an  eligible  cost. 

(iv)  Resident  homeownership  costs. 
The  study  of  the  feasibihty  of  converting 
rental  to  homeownership  units,  as  well 
as  the  preparation  of  an  application  for 
conversion  to  homeownership,  is  an 
eligible  cost. 

(0  Drug  elimination  costs.  Drug 
elimination  activities  involving 
management  or  physical  improvements 
are  eligible  costs,  as  specified  by  HUD. 

(g)  Administrative  costs. 
Administrative  costs  necessary  for  the 
planning  (planning  costs  can  be  funded 
as  a  single  modernization  project), 
design,  implementation  and  monitoring 
of  the  physical  and  management 
improvements  are  eligible  costs,  and 
include  the  following: 

(1)  The  salaries  of  nontechnical  and 
technical  IHA  personnel  assigned  full- 
time  or  part-time  to  modernization  are 
eligible  costs  only  where  the  scope  and 
volume  of  the  work  are  beyond  that 
which  could  reasonably  be  expected  to 
be  accomplished  by  such  personnel  in 
the  performance  of  their  non- 
modernization  duties.  An  IHA  shall 
properly  apportion  to  the  appropriate 
program  budget  any  direct  charges  for 
the  salaries  of  assigned  full-  or  part-time 
staff  (e.g.,  to  the  CL\P  or  operating 
budgRt); 

[2]  IHA  contributions  to  employee 
-  benefit  plans  on  behalf  of  nontechnical 
and  technical  IHA  personnel  are  eligible 
costs  in  direct  proportion  to  the  amount 
of  salary  charged  to  the  QAP;  and 

(3)  Other  administrative  costs,  such  as 
telephone  and  facsimile,  as  specified  by 
HUD. 

(h)  Architectural/engineering  and 
consultant  fees.  Fees  for  planning, 
preparation  of  needs  assessments  and 
other  required  documents,  detailed 
design  work,  assistance  in  the 
preparation  of  construction  and  bid 
documents,  lead-based  patint 
professional  risk  assessments  and 
testing  are  eligible  costs. 

(i)  Relocation  and  moving  costs.    ' 
Relocation  and  other  relocation 
assistance  for  permanent  and  temporary 
relocation  are  eligible  costs,  where  this 
assistance  is  required  by  §950.117. 

(j)  Cost  limitations.  (1)  Management 
■  improvements.  Management 
improvement  costs  shall  not  exceed  10 
percent  of  the  CIAP  funds  available  to 
an  Indian  Field  Office  in  a  particular 
FFY. 

(2)  Planning  costs.  Planning  costs  are 
costs  incurred  before  HUD  approval  of 
the  CIAP  application  and  which  are 
related  to  developing  the  CIAP 
application  or  carrying  out  eligible 


modernization  planning,  such  as 
detailed  design  work,  preparation  of 
so'iritations,  and  lead-based  paint 
professional  risk  assessment  and  testing. 
Planning  costs  may  be  funded  as  a 
single  modernization  project.  If  an  IHA 
incurs  planning  cests  without  prior 
HUD  approval,  an  IHA  does  so  with  the 
full  imderstanding  that  the  costs  may 
not  be  reimbursed  upon  approval  of  the 
CIAP  application.  Planning  costs  shall 
not  exceed  5  percent  of  the  CL\P  funds 
available  to  an  Indian  Field  Office  in  a 
particular  FFY. 

(3)  Program  benefit.  Where  the 
physical  or  management  improvement 
will  benefit  programs  other  than  Indian 
Housing,  such  as  Section  8,  local 
renewal,  eligible  costs  are  limited  to  the 
amount  directly  attributable  to  the 
Indian  Housing  Program. 

(k)  Ineligible  costs.  An  IHA  shall  not 
make  luxury  improvements,  or  carry  out 
any  other  ineligible  activities,  as 
specified  by  HUD. 

§950.618    Procedures  for  obtaining 
approval  of  a  modernization  program. 

(a)  HUD  notification.  After 
modernization  funds  for  a  particular 
FFY  become  available,  HUD  shall 
publish  in  the  Federal  Register  a  notice 
of  funding  availability  (NOFA)  and  the 
time  frame  for  submission  of 
applications. 

(b)  IHA  consultation  with  local 
officials  and  residents/homebuyers.  An 
IHA  shall  develop  the  application  in 
consultation  vdth  local  officials  and 
resident  and  homebuvers.  as  set  fortli  in 
§950.624. 

(c)  IHA  application.  An  IHA  shall 
submit  to  HUD  an  apphcation.  in  a  form 
prescribed  by  HUD,  which  shall 
include: 

(1)  A  general  description  of  IHA 
development(s)  (including  the  current 
physical  condition,  for  each 
development  for  which  the  IHA  is 
requesting  fimds,  or  for  all  the  IH.\'s 
developments)  and  physical  and 
management  improvement  needs  (to 
meet  the  Secretary's  standards  in 
§950.603),  general  description  of  major 
work  categories  (e.g.,  kitchens, 
bathrooms)  required  to  correct 
identified  deficiencies  and  estimated 
costs,  including  a  statement  concerning 
consultation  with  local  officials  and 
residents  and  viability  of  the 
development(s).  The  application  will 
also  identify  a  cost  estimate  for  the 
equipment  systems  or  structural 
elements  which  would  normally  be 
replaced  over  the  remaining  period  of 
the  annual  contributions  contract  or 
during  the  30-year  period  beginning  on 
the  date  of  submission  of  the 
application. 


(2)  For  management  improvements, 
the  application  must  identify  the 
management  improvement  need, 
including  a  general  description  of  the 
work  required  for  correction  and  an 
estimated  cost.  Management  areas  for 
which  needs  should  be  identified 
include,  but  are  "ot  limited  to,  the 
following: 

(i)  The  management,  financial,  and 
accounting  control  systems  of  the  IH.^; 

(ii)  The  adequacy  and  qualifications 
of  personnel  employed  by  such  IHA  (in 
the  management  and  operation  of  such 
developments)  for  each  category  of 
empIovTnent;  and 

(iii)  The  adequacy  and  efficacy  of 
resident  programs  and  services  in  sut  h 
developments,  the  security  of  each  such 
development  and  its  residents,  policies 
and  procedures  of  the  IHA  for  the 
selection  and  eviction  of  residents  in 
such  developments,  and  other  poHcies 
and  procedures  of  such  IH.\  relating  to 
such  developments,  as  specified  bv  the 
Secretary;  and 

(3)  Any  other  documents,  as  may  be 
required  by  HUD. 

(d)  Completeness  review.  To  be 
eligible  for  selection,  an  application 
must  be  received  by  the  Field  Office 
within  the  time  period  specified  in  the 
NOFA  and  must  be  complete.  In  order 
to  determine  whether  an  application  is 
complete,  respo.risive  to  the  NOFA  and 
acceptable  for  technical  processing,  the 
Field  Office  shall  perform  an  initial 
completeness  ro-i.  iew  upon  receipt  of  the 
application.  To  make  the  above 
determination,  the  Field  Office  shall  use 
the  following  criteria: 

(1)  The  application  was  received  bv. 
HUD  at  the  appropriate  address  by  the 
date  and  time  specified  in  the  NOFA 
and  was  complete  and  responsive 
(excluding  exhibits  which  are 
certifications);  or 

(2)  If  an  application  is  determined  to 
be  incomplete  or  to  have  missing 
certifications,  the  IHA  shall  be  advised 
in  writing  of  any  deficiencies  or  any 
inconsistencies.  The  missing 
information  is  to  be  submitted  within  a 
specified  period  of  time  from  the  date  of 
HUD's  written  notification.  This  is  not 
additional  time  to  substantially  revise 
the  application.  Deficiencies  which  may 
be  corrected  at  this  time  are 
inadvertently  omitted  documents  or 
clarifications  of  previously  submitted 
material  and  other  changes  which  are 
not  of  such  a  nature  as  to  improve  the 
competitive  position  of  the  application. 
The  IHA  must  acceptably  correct 
deficiencies  (including  furnishing 
missing  certifications)  within  the  time 
specified  in  the  NOF.\. 

(e)  Eligibility  review.  (1)  Eligibility  f'^r 
processing.  To  be  eligible  for  processuig. 
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based  on  the  genei  al  description  of  its 
developments'  condition  and  general 
statement  of  physical  and  management 
improvement  needs,  and  the  Field 
Office's  knowledgd  of  the  development's 
condidons.  the  wo  rlt  items,  particularly 
emergency  work  itpms,  must  appear  to 
be  eligible  and  ne^ed. 

(2)  Eligibility  rev  iew  on  reduced 
scope.  When  the  f<  Uowing  conditions 
exist,  the  WA  will  be  reviewed  on  a 
reduced  scope: 

(i)  Where  the  IH  ^  owes  funds  to  HUD 
as  a  result  of  exces  s  development, 
modernization  or  ( iperating  funds 
previously  providf  d  and  the  IHA  has 
not  repaid  the  fum  Is.  or  has  not  entered 
into  a  repayment  agreement,  or  is  not 
meeting  its  obligat  ons  under  a 
repayment  agreement,  the  IHA  is 
eligible  for  process  ing  for  Emergency 
Modernization  onl  y. 

(ii)  Where  the  II  A  has  not  complied 
u-ith  Fair  Housing  and  Equal 
Opportunity  (FHE'  3)  requirements  as  set 
forth  in  §  950.115,  as  evidenced  by  an 
action,  finding  or  (  etermination  as 
described  in  parag  raphs  (e)(2)(ii)(A) 
through  (E)  of  this  section,  unless  the 
IHA  is  implementing  a  voluntary 
comphance  agreec  lent  or  settlement 
agreement  designs  d  to  correct  the 
area(s)  of  noncom|iLiance.  the  IHA  is 
eligible  for  procesi  ing  only  for 
Emergency  Moder  lization  or  for  work 
needed  to  remedy  avil  rights 
deficiencies. 

(A)  A  pending  p  roceeding  against  the 
IHA  based  upon  a  :harge  of 
discrimination  issi  led  under  the  Fair 
Housing  Act.  A  ch  u^e  of  discrimination 
is  a  charge  under  s  Bction  810(g)(2)  of  the 
Fair  Housing  Act  ( 12  U.S.C.  3610(g)(2)), 
issued  by  the  HUE 's  General  Counsel  or 
legally  authorized  designee; 

(B)  A  pending  ci  vil  rights  suit  against 
the  IHA,  referred  Y  y  the  HUD's  General 
Counsel  and  instit  ited  by  the 
Depcutment  of  Jusl  ice; 

(C)  Outstanding  HUD  findings  of  IHA 
noncompliance  w  ih  civil  rights  statutes 
and  executive  ordi  irs  under  §  950.115,  or 
implementing  regulations,  as  a  result  of 
formal  administra!  ive  proceedings, 
unless  the  IHA  is  i  oiplementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  o  ■  compliance 
agreement  designf  d  to  correct  the 
area(s)  of  noncom  iliance; 

(D)  A  deferral  ol  the  processing  of 
applications  from  he  IHA  imposed  by 
HUD  under  title  V  of  the  Civil  Rights 
Act  of  1964  (42  U.  i.C.  2000d)  and 
§950.115.  the  Att(  mey  General's 
CuideUnes  (28  CF  ?  50.3)  and  HUD's 
title  VI  regulation;  (24  CFR  1.8)  and 
procedures  (HUD  landbook  8040.1),  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.  >.C.  794)  and  HUD's 


implementing  regulations  (24  CFR  8.57); 


or 


(E)  An  adjudication  of  a  violation 
under  any  of  the  authorities  under 
§  950.115  in  a  civil  action  filed  against 
the  IHA  by  a  private  individual,  unless 
the  IHA  is  implementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance. 

(3)  FHEO  Division  review.  The 
processing  office  shall  request  the 
appropriate  FHEO  Division  of  the  Field 
or  Regional  Office  to  identify  any  IHAs 
with  equal  opportunity-related 
problems.  After  consulting  with 
Regional  FHEO,  as  appropriate,  and 
reviewing  its  own  files,  the  FHEO 
Division  shall  identify  each  IHA  by  the 
following  categories  and  provide  any 
other  relevant  information  within  the 
reauested  time  fi-ame: 

(i)  There  are  no  known  equal 
opportunity-related  problems; 

(li)  There  are  known  equal 
opportimity-related  problems,  as 
identified:  or 

(iii)  There  are  circumstances  as  set 
forth  in  paragraph  (e)(2)  of  this  section. 

(f)  Technical  processing.  When  an 
application  is  determined  to  be 
complete  and  responsive  to  the  NOFA 
and  eligible  for  processing,  technical 
processing,  consisting  of  the  following, 
shall  be  accompfished: 

(1)  The  Field  Office  shall  categorize 
the  eligible  IHAs  and  their 
developments  into  two  processing 
groups:  Group  1  for  Emergency 
Modernization;  and  Group  2  for  Other 
Modernization.  IHA  developments  may 
be  included  in  both  groups  and  the 
same  development  may  be  in  each 
group.  The  IHA  only  needs  to  submit 
one  application  which  includes  needs 
which  the  Field  Office  will  process 
under  Group  1  or  Group  2.  However,  the 
IHA  can  submit  Emergency 
Modernization  applications  whenever 
needed.  Group  2  developments  are 
subject  to  the  long-term  viability  and 
reasonable  cost  analysis.  Preference  will 
be  given  to  IHAs  which  request 
assistance  for  developments  having 
conditions  which  threaten  the  health  or 
safety  of  the  residents  or  having  a 
significant  number  of  vacant, 
substandard  units;  and  which  have 
demonstrated  a  capability  of  carrying 
out  the  activities  proposed.  Within 
Group  2,  the  Secretary-  may  give  priority 
to  compliance  with  statutory, 
regulatory,  and  court-ordered  deadlines. 

(2)  The  Field  Office  will  evaluate  the 
Group  2  IHAs  and  developments  to 
determine  eUgibility  and  acceptability 
based  on  the  technical  review  factors  in 
paragraph  (g)  of  this  section.  Based  on 


these  factors,  the  Field  Office  shall 
determine  the  applications  whicli.  in  its 
judgments  are  approvable.  Selections 
then  shall  be  made  in  accordance  with 
paragraph  (h)  of  this  section. 

(g)  Technical  review  factors^The 
technical  review  factors  for  assistance 
include: 

(1)  Extent  and  urgency  of  need, 
including  need  to  comply  with 
statutory,  regulatory,  or  court-ordered 
deadlines; 

(2)  Extent  of  vacancies; 

(3)  IHA's  modernization  capability; 

(4)  IHA's  management  capaoility; 

(5)  Degree  of  resident  involvement  in 
IHA  operations; 

(6)  Degree  of  IHA  activity  in  resident 
initiatives,  including  resident 
management,  economic  development, 
and  drug  elimination  efforts; 

(7)  Degree  of  resident  employment; 

(8)  Local  government  support  for 
proposed  modernization;  and 

(9)  Such  additional  factors  as  the 
Secretary  determines  necessary  and 
appropriate. 

(h)  Rating  and  ranking.  The  Field 
Office  shall  rate  and  rank  each 
application  in  Group  2  on  the  basis  of 
its  assessment  of  the  application  using 
the  technical  review  factors  set  forth  in 
paragraph  (g)  of  this  section  and  in  the 
NOFA.  The  Field  Office  shall  identify 
for  joint  review  selection  the  highest 
IHA  ranking  applications  in  Group  2  in 
descending  order  and  other  Group  2 
HAs  with  lower  ranking  applications 
but  with  high  priority  needs,  which 
most  reasonably  approximate  the 
amount  of  modernization  which  can  be 
fimded.  High  priority  needs  are  non- 
emergency needs,  but  related  to:  health 
or  safety;  vacant,  substandard  units: 
structural  or  system  integrity;  or 
comphance  with  statutory,  regulatory  or 
court-ordered  deadlines.  All  Group  1 
applications  would  be  automatically 
selected  for  joint  review, 

(i)  Joint  review.  HUD  shall  notify  each 
IHA  whose  application  has  been 
selected  for  further  processing  as  to 
whether  the  joint  review  will  be 
conducted  on-site  or  off-site  [e.g.,  by 
telephone  or  in-office  meeting).  The 
purpose  of  the  joint  review  is  to  discuss 
the  proposed  modernization  program,  as 
set  lorth  in  the  application,  and 
determine  the  size  of  the  grant,  if  any, 
to  be  awarded.  Where  the  IHA  has  not 
included  all  its  developments  in  the 
CLAP  appUcation.  HUD  may  not,  as  a 
result  of  joint  review  consider  funding 
any  non-emergency  work  at  excluded 
developments  or  subsequently  approve 
u.se  of  leftover  funds  at  excluded 
developments.  An  IHA  shall  prepare  for 
the  joint  review  by  preparing  a  draft 
CIAP  budget,  and  reviewing  the-other 
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items  to  be  covered  diuring  the  joint 
review,  as  prescribed  by  HUD.  If 
conducted  on-site,  the  joint  review  may 
include  an  inspection  of  the  proposed 
physical  work.  IHAs  not  selected  for 
joint  review  will  be  advised  in  writing 
of  the  reasons  for  nonselection. 

(j)  HUD  awards.  Upon  completion  of 
the  joint  review,  HUD  shall  adjust  the 
amounts  to  be  awarded,  as  necessary, 
based  on  information  obtained  at  Joint 
Review,  including  the  information 
received  as  a  result  of  the  FHEO  review 
and  completion  of  the  environmental 
review,  and  aimounce  the  IHAs  selected 
for  CIAP  grants  (subject  to  their 
submission  ofan  approvable  CIAP 
budget  ana  any  other  required 
documents).  HUD  would  request  the 
funded  IHA  to  submit  a  CLAP  budget, 
including  an  implementation  schedule, 
a  resolution  by  the  IHA  Board  of 
Commissioners  (approving  the  CIAP 
budget  and  containing  certifications 
required  by  HUD),  and  any  other 
necessary  documents. 

'(k)ACCojne/jdme/7/.  After  HUD 
approval  of  the  CIAP  budget,  HUD  and 
the  IHA  shall  enter  into  an  ACC 
amendment  in  order  for  the  IHA  to 
requisition  modernization  funds.  The 
ACC  amendment  shall  require  low- 
income  use  of  the  housing  for  not  less 
than  20  years  from  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC).  HUD  has  the 
authority  to  condition  an  ACC 
amendment  (e.g.,  to  require  an  IHA  to 
hire  a  modernization  coordinator  or 
contract  administrator  to  a  administer 
its  modernization  program). 

(1)  Declaration  of  trust.  An  IHA  shall 
execute  and  file  for  record  a  Declaration 
of  Trust  as  provided  under  the  ACC  to 
protect  the  rights  and  interests  of  HUD 
throughout  the  20-year  period  during 
which  the  IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC,  the  Act,  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units. 

§950.624    Resident  and  homebuyer  ^ 
participation. 

(a)  Resident  participation.  For  a  rental 
development  only,  the  IHA  shall 
establish  a  Partnership  Process,  as 
defined  in  §950.102,  to  develop, 
implement  and  monitor  the  QAP. 
Before  submission  of  the  application,  an 
IHA  shall  consult  with  the  residents,  the 
resident  organization  or  the  RMC  (see 
subpart  O  of  this  part)  of  the 
development  being  proposed  for 
modernization  regarding  its  intent  to 
submit  an  apphcation  for  CIAP  funds. 
An  IHA  shall  give  residents  a  reasonable 
opportunity  to  present  their  views  on 


the  proposed  modernization  program 
and  alternatives  to  it,  and  give  full  and 
serious  consideration  to  resident 
recommendations.  An  IHA  shall 
respond  in  writing  to  the  residents,  the 
resident  organization  or  the  RMC, 
indicating  its  acceptance  or  rejection  of 
resident  recommendations,  consistent 
with  HUD  requirements  and  the  IHA's 
own  determination  of  efficiency, 
economy,  and  need.  After  HUD 
approval  of  the  modernization  program, 
an  IHA  shall  inform  the  residents,  the 
resident  organization  or  the  EMC  of  the 
approved  work  items  and  its  progress 
during  implementation.  Where  HUD 
does  not  approve  the'modemization 
program,  an  IHA  shall  so  inform  the 
residents,  the  resident  organization  or 
the  RMC. 

(b)  Homebuyer  participation:  Turnkey 
111  and  Mutual  Help.  For  a 
homeownership  development  only, 
before  submission  of  the  application,  an 
IHA  shall  consult  with  the  homebuyer 
families  of  the  development  proposed 
for  modernization  regarding  its  intent  to 
submit  an  application  for  CLAP  funds. 
An  IHA  shall  give  the  homebuyer 
families  a  reasonable  opportunity  to 
present  their  views  on  the  proposed 
modernization  program  and  alternatives 
to  it,  and  give  full  and  serious 
consideration  to  their  recommendations. 
An  IHA  shall  respond  in  ivriting  to  the 
homebuyer  families,  indicating  its 
acceptance  or  rejection  of  their 
recommendations,  consistent  with  HUD 
requirements  and  the  IHA's  own 
determination  of  efficiency,  economy, 
and  need.  After  HUD  approval  of  the 
modernization  program,  an  IHA  shall 
inform  the  homebuyer  families  of  the 
approved  work  items  and  its  progress 
during  implementation.  Where  HUD 
does  not  approve  the  modernization 
program,  an  IHA  shall  so  inform  the 
homebuyer  families. 

§  950.635    Initiation  of  moder nization 
activities. 

After  HUD  has  approved  the 
modernization  program  and  entered  into 
an  ACC  amendment  with  the  IHA,  an 
IHA  shall  undertake  the  modernization 
activities  and  expenditures  set  forth  in 
its  approved  CIAJ"  budget  in  a  timely, 
efficient  and  economical  manner, 
subject  to  the  following  requirement.  An 
IHA  shall  ensure  that  there  is  no 
duplication  between  the  activities 
carried  out  with  CIAP  funds  and  the 
activities  carried  out  with  other  funds. 

§950.639    Fund  requisitions. 

An  IHA  shall  requisition 
modernization  funds  against  the 
approved  CIAP  budget  in  accordance 
with  procedures  prescribed  by  HUD. 


§950.642    Contracting  requirements. 

An  IHA  shall  comply  with  the 
prevailing  wage  rate  requirements  in 
§§950.120  and  950.172,  as  well  as  the    . 
Indian  Preference  requirements  in 
§950.175.  In  addition,  an  IHA  shall 
comply  with  Stale,  Tribal  and  local  laws 
and  Federal  requirements,  as  set  forth  in 
24  CFR  part  85,  except  as  follows: 

(a)  Architect/engineer  and  other 
professional  services  contracts. 
Notwithstanding  24  CFR  85.36(g),  an 
IHA  shall  comply  vrixh  HUD 
reouirements  to  either: 

(1 )  Where  the  proposed  contract 
amount  exceeds  the  HUD-established 
threshold,  submit  the  contract  for  prior  ' 
HUD  approval  before  execution  or 
issuance;  or 

(2)  Where  the  proposed  contract 
amount  does  not  exceed  the  HUD- 
estabhshed  threshold,  certify  that  the 
scope  of  work  is  consistent  with  any 
agreements  reached  with  HUD,  and  that 
the  amount  is  appropriate  and  does  not 
exceed  the  HUD-approved  CL^P  budget 
amount. 

(b)  Assurance  of  completion.  For  each 
construction  contract  over  $25,000,  the 
contractor  shall  furnish  a  performance 
and  payment  bond  for  100  percent  of 
the  contract  price  or,  notwithstanding 
24  CFR  85.36(h),  a  twenty  percent  cash 
escrow,  or  a  twenty-five  percent  letter  of 
credit  or,  as  may  be  required  by  law, 
separate  performance  and  payment 
bond.*,  each  for  fifty  percent  or  more  of 
the  contract  price. 

(c)  Constmction  solicitations. 
Notwithstandmg  24  CFR  85.36(g),  an 
IHA  shall  comply  with  HUD 
reouirements  to  either: 

(1)  Where  the  estimated  contract 
amount  exceeds  the  HLTJ-established 
threshold,  submit  a  complete 
construction  soHcitaiion  for  prior  HUD 
approval  before  issuance;  or 

(2)  Where  the  estimated  contract 
amount  does  not  exceed  the  HLTO- 
established  threshold,  certify  receipt  of 
the  required  architect's/engineer's 
certification  that  the  construction 
documents  accurately  refiect  HUD- 
approved  work  and  meet  the 
modernization  and  energy  conservation 
standards  and  that  the  construction 
solicitation  is  complete  and  includes  all 
mandatory  items. 

(d)  Contract  awards.  An  IHA  shall 
obtain  HUD  approval  of  the  proposed 
award  of  a  contract  if  the  award  exceeds 
the  HUD-approved  CLAP  budget  amount 
or  if  the  procurement  meets  the  criteria 
set  forth  in  24  CFR  85.36(g)(2)  (i) 
through  (iv).  In  all  other  instances,  an 
IHA  shall  make  the  award  without  HUD 
approval  after  the  IHA  has  certified  that; 

(1)  The  solicitation  and  award 
procedures  were  conducted  in 
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compliance  wi  th  State,  Tribal  and  local 
laws  and  Fede  -al  requirements; 

(2)  The  awai  d  does  not  exceed  the 
approved  CIAl  *  budget  amount  and  does 
not  meet  the  a  iteria  in  24  CFR 
85.36(g)(2)  (i)  ihrough  (iv)  for  prior  HUD 
approval; 

(3)  The  cont  actor  is  not  on  the  Lists 
of  Parties  Excl  ided  from  the  Federal 
Procurement  o  r  Nonprocurement 
Programs;  and 

(e)  Contract  modifications. 
Notwithstandi  ig  24  CFR  85.36(g), 
except  in  an  ei  nergency  endangering  life 
or  property,  an  IHA  shall  comply  with 
HUD  requirem  ents  to  either: 

(1)  Where  ih  b  proposed  contract 
modification  ^ceeds  the  HUD- 
established  thijeshold.  submit  the 
proposed  modification  for  prior  HUD 
approval  befoi^  issuancer  or 

(2)  Where  the  proposed  contract 
modification  qoes  not  exceed  the  HUD- 
established  thieshold.  certify  that  the 
proposed  mod  fication  is  within  the 
scope  of  the  cc  ntract  and  that  any 
additional  cosi  s  are  within  the  latest 
HUD-approve<  CLAP  budget  or 
otherwise  appi  oved  by  HUD. 

(f)  Construci  ion  requirements.  An  IHA 
may  be  require  d  to  submit  to  HUD 
periodic  progr  sss  reports  and 
construction  o  )mpletion  documents  for 
prior  HUD  approval  above  a  HUD- 
specified  amoi  int. 

(g)  Previous  oarticipation.  An  IHA 
shall  ensure  th  at  the  contractor  is  not  on 


the  GSA  List  o 


Federal  Procui  ement  and 
Nonprocurem(  nt  Programs. 


§950.645    On-site 

It  is  the  resp  jnsibil 
HUD,  to  provi 
otherwise,  ade  quat 
supervisory  ar  d 
during  modeniization 
performed  by 
labor  and  with 
of  an  architect 
quality  and  pn  >gress 


Parties  Excluded  from 


inspections. 

ity  of  the  IHA,  not 
e.  by  contract  or 
e  and  competent 
inspection  personnel 
,  whether  work  is 
Contract  or  force  account 
or  without  the  services 
engineer,  to  assure  work 


§  950.648    Budget  revisions. 

An  IHA  shal  not  incur  ary 
modernization  cost  in  excess  of  the  total 
HUD-approve(  CIAP  budget.  An  IHA 
shall  submit  a  sudget  revision,  in  a  form 
prescribed  by  iUD,  if  the  IHA  plans 
(within  the  tot  il  approved  CIAP  budget) 
to  incur  model  nization  costs  in  excess 
of  the  approve  1  CIAP  budget  amount  for 
any  developmi  int.  An  IHA  also  shall 
comply  with  Y  UD  requirements  to 
either: 

(a)  Submit  tJ  le  proposed  CIAP  budget 
revision  for  pr  or  HUD  approval  if  the 
IHA  plans  to  delete  or  substantially 
revise  approve  d  work  items,  add  new 
work  items,  or  incur  modernization 


costs  in  excess  of  the  HUD-Rstablisbpd 
threshold;  or 

(b)  Certify  that  the  revisions  are 
necessary  to  carry  out  the  approved 
work  and  do  not  result  in  the  approved 
CIAP  budget  amount  for  any 
development  being  exceeded. 

§  950.651    Progress  reports. 

For  each  six-month  period,  beginning 
October  1,  until  completion  of  the 
modernization  program  or  expenditure 
of  all  funds,  an  IHA  shall  submit  a 
report,  in  a  form  prescribed  by  HUD,  to 
the  HUD  Field  Office.  Where  HUD 
determines  th£  t  an  IHA  is  having 
implementation  problems,  HUD  may 
require  more  frequent  reporting.  The 
report  shall  include: 

(a)  Modernization  fund  obligations 
and  expenditures  and  progress  against 
the  approved  implementation 
schedule(s);  and 

(b)  Management  improvement 
progress,  where  applicable. 

§  950.654    HUD  review  of  IHA  performance. 

HUD  shall  periodically  review  IHA 
performance  in  canying  out  its 
approved  modernization  program  to 
determine  compliance  with  HUD 
requirements,  the  quality  of  an  IHA's 
inspections  as  evidenced  by  the  quality 
of  work,  and  the  timeliness  of  the  work. 
Where  deficiencies  are  noted,  an  IHA 
shall  take  corrective  action,  as  directed 
by  HUD. 

§  950.657    Fiscal  closeout 

Upon  completion  or  termination  of  a 
modernization  program,  the  IHA  shall 
submit  the  actual  modernization  cost 
certificate,  in  a  form  prescribed  by  HUD, 
to  HUD  for  review,  audit  verification, 
and  approval.  An  IHA  shall 
immediately  remit  any  excess  funds 
provided  by  HUD.  The  audit  shall 
follow  the  guidelines  prescribed  in  24 
CFR  part  44,  Non-Federal  Government 
Audit  Requirements.  If  the  audited 
modernization  cost  certificate  indicates 
that  there  are  still  excess  funds,  an  IHA 
shall  immediately  remit  the  excess 
funds  as  directed  by  HUD.  If  the  audited 
modernization  cost  certificate  discloses 
unauthorized  or  ineligible  expenditures, 
an  IHA  shall  take  such  corrective 
actions  as  HUD  may  direct. 

Comprehensive  Grant  Program  (For 
IHAs  That  Own  or  Operate  250  or  More 
Indian  Housing  Units) 

§950.660    Purpose. 

(a)  The  purpose  of  the  Comprehensive 
Grant  Program  (CGP)  under  this  subpart 
is: 

(1)  To  provide  modernization 
assistance  to  IHAs  that  own  or  operate 
a  total  of  250  or  more  units  of  Indian 


Housing  on  a  reliable  and  more 
predictable  basis,  to  enable  them  to 
operate,  upgrade,  modernize,  and 
rehabilitate  Indian  housing 
developments,  to  ensure  their  continued 
availability  for  low  income  families  as 
decent,  safe,  and  sanitary  housing; 

(2)  To  provide  considerable  discretion 
to  IHAs  to  decide  the  specific 
improvements,  the  manner  of  their 
execution,  and  the  timing  of  the 
expenditure  of  funds; 

(3)  To  simplify  significantly  the 
program  of  Federal  assistance  for  capital 
improvements  in  Indian  Housing 
developments; 

(4)  To  provide  increased 
opportunities  and  incentives  for  more 
efficient  management  of  Indian  housing 
developments;  and 

(5)  To  give  IHAs  greater  control  in 
planning  and  expending  funds  for 
modernization,  rehabilitation, 
maintenance,  and  improvement  of 
Indian  housing  developments  to  benefit 
low  income  families. 

(b)  The  purpose  of  the  sections  under 
the  undesignated  heading  entitled. 
Comprehensive  Grant  Program  (CGP),  is 
to  set  forth  the  policies  and  procedures 
for  the  CGP  under  which  IHAs  that  own 
and  operate  a  total  of  250  or  more  units 
of  Indian  housing  receive  financial 
assistance  on  a  formula  grant  basis  in 
accordance  with  §  950.601(e)  and  (f)  fojr 
the  modernization  of  Indian  housing 
developments. 

§950.666    Eligible  costs. - 

(a)  General.  An  IHA  may  use  financial 
assistance  received  under  the  CGP  for 
the  following  eligible  costs: 

(1)  Undertaking  activities  described  in 
its  approved  action  plan  under 

§  950.672(d)(5); 

(2)  Carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  IHA's  approved  Comprehensive 
Plan  (including  Five- Year  Action  Plan) 
or  Annual  Submission; 

(3)  Funding  a  replacement  reserve  to 
carry  out  eligible  activities  in  future 
years,  subject  to  the  restrictions  set  forth 
in  paragraph  (f)  of  this  section; 

(4)  Preparing  the  Comprehensive  Plan 
and  action  plan  under  §  950.672, 
including  reasonable  costs  necessary  to 
assist  residents  to  participate  in  a 
meaningful  way  in  the  planning, 
implementation  and  monitoring 
process;  and 

(5)  Carrying  out  an  audit,  in 
accordance  with  24  CFR  part  44  and 
§950.120. 

(b)  Demonstration  of  viability.  Except 
in  the  case  of  emergency  work,  an  IHA 
shall  only  expend  funds  on  a 
development  for  which  the  IHA  has 
demonstrated  that  completion  of  the 
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improvements  and  replacements 
identified  in  the  Comprehensive  Plan 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the 
development  at  a  reasonable  cost. 

(c)  physical  improvement  costs  for 
rental  and  Mutual  Help  developments. 
Eligible  costs  include  alterations, 
betterments,  additions,  replacements, 
and  non-routine  maintenance  that  are 
necessary  to  meet  the  modernization 
and  energy  conservation  standards 
prescribed  in  §  950.603.  These 
mandatory  standards  may  be  exceeded 
only  when  the  IHA  detennines  that  it  is 
necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  the  individual  development.  Such 
development  specific  work  may  include 
property  purchases.  If  demolition  or 
disposition  is  proposed,  the  IHA  shall 
comply  with  subpart  M  of  this  part. 

(d)  Costs  for  Turnkey  III 
developments.  (1)  Eligible  costs.  Eligible 
physical  improvement  costs  for  existing 
Turnkey  III  developments  are  limited  to 
work  items  which  are  not  the 
responsibility  of  homebuyer  families 
and  which  are  related  to  health  and 
safety,  correction  of  development 
deficiencies,  physical  accessibility, 
energy  audits  and  cost-effective  energy 
conservation  measures,  and  lead-based 
paint  testing  and  abatement.  In  addition, 
management  improvements  are  eligible 
modernization  costs  for  existing 
homeownership  developments. 

(2)  Ineligible  costs.  Nonroutine 
maintenance  or  replacements,  additions, 
and  items  that  are  the  responsibility  of 
the  homebuyer  families  are  ineligible 
costs. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units. 
(i)  Notwithstanding  the  requirements  of 
paragraph  (d)(2)  of  this  section,  an  IHA 
may  substantially  rehabilitate  a  Turnkey 
III  development  whenever  a  ujiit 
becomes  vacant  or  is  occupied  by  a  non- 
homebuyer  family.  An  IHA  that  intends 
to  use  funds  under  this  paragraph  must 
identify  in  its  needs  assessment  the 
estimated  number  of  units  that  the  IHA 
is  proposing  for  substantial 
rehabihtation  and  subsequent  sale.  In 
addition,  an  IHA  must  demonstrate  in 
its  needs  assessment  that:  the  IHA  has 
homebuyers  who  are  both  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  subpart  G  of  this  part, 
and  who  have  demonstrated  their  intent 
to  be  placed  into  each  of  the  Turnkey  III 
units  proposed  to  be  substantially 
rehabilitated. 

(ii)  Before  an  IHA  may  be  approved 
for  the  substantial  rehabilitation  of  a 
unit  under  this  paragraph,  it  must  first 
deplete  any  Earned  Home  Payments 
Account  (EHPA)  or  Non-Routine 


Maintenance  Reserve  (NRMR) 
pertaining  to  the  unit,  and  request  the 
maximum  amount  of  operating  subsidy. 
Any  increase  in  the  value  caused  by  its 
substantial  rehabilitation  under  this 
paragraph  shall  be  reflected  solely  by  its 
subsequent  appraised  value,  and  not  by 
an  automatic  increase  in  its  selling 
price. 

(e)  Demolition  and  conversion  costs. 
Eligible  costs  include: 

(1)  Demolition  of  dwelling  units  or- 
nondwelling  facilities,  where  the 
demolition  is  approved  by  HUD  under 
subpart  M  of  this  part,  and  related  costs, 
such  as  clearing  and  grading  the  site 
after  depiolition  and  subsequent  site 
improvement  to  benefit  the  remaining 
portion  of  the  existing  development; 
and 

(2)  Conversion  of  existing  dwelling 
units  to  different  bedroom  sizes. 

(f)  Replacement  reserve  costs.  (1) 
Funding  a  replacement  reserve  to  carry 
out  eligible  activities  in  future  years  is 
an  eligible  cost,  subject  to  the  following 
restrictions: 

(i)  Annual  CGP  funds  are  not  needed 
for  existing  needs,  as  identified  by  the 
IHA  in  its  needs  assessments;  or 

(ii)  A  physical  improvement  requires 
more  funds  than  the  IR.A  would  receive 
under  its  annual  formula  allocation;  or 

(iii)  A  management  improvement 
requires  more  funds  than  the  IHA  may 
use  under  its  20  percent  Umit  for 
management  improvements,  and  the 
IHA  needs  to  save  a  portion  of 
subsequent  year(s)  grants,  to  fund  the 
work  item; 

(2)  The  IHA  shall  invest  replacement 
reserve  funds  so  as  to  generate  a  return 
equal  to  or  greater  than  the  average  91- 
day  Treasury  bill  rate; 

(3)  Interest  earned  on  funds  in  the 
replacement  reserve  will  not  be  added 
to  the  IHAs  income  in  the  determination 
of  an  IHA's  operating  subsidy  eligibility, 
but  must  be  used  for  eligible 
modernization  costs; 

(4)  To  the  extent  that  its  annual 
formula  allocation  and  any  unobligated 
balances  of  modernization  funds  are  not 
adequate  to  meet  emergency  needs,  an 
IHA  must  first  use  its  replacement 
reserve,  where  funded,  to  meet 
emergency  needs,  before  requesting 
funds  from  the  $75  million  reser\e.  An 
IHA  is  not  required  to  use  its 
replacement  reserve  for  natural  and 
other  disasters. 

(g)  Management  improvement  costs. 
Management  improvements  that  are 
needed  to  upgrade  the  operation  of  the 
IHA's  developments,  sustain  physical 
improvements  at  those  developments  or 
correct  management  deficiencies 
identified  by  the  IHA  in  its 
Comprehensive  Plan  are  eligible  costs. 


An  IHA's  ongoing  operating  expenses, 
including  direct  provision  of  social 
services  through  either  contract  or  force 
account  labor,  are  ineligible 
management  improvement  costs. 

(1)  Economic  development  activities 
costs.  Economic  development  activities 
such  as  job  training,  resident 
employment  and  resident  businesses, 
for  the  purpose  of  canying  out  activities 
related  to  the  eligible  management  and 
physical  improvements  are  eligible 
costs,  as  approved  by  HUD.  HUD 
encourages  IHAs,  to  the  greatest  extdnt 
feasible,  to  hire  residents  as  trainees  or 
employees  to  carry  out  the 
modernization  program  under  this 
subpart,  and  to  contract  with  resident- 
owned  businesses  for  modernization 
work. 

(2)  Resident  management  costs. 
Technical  assistance  to  a  resident 
coimcil  or  resident  management 
corporation  (RMC),  as  defined  in 

§  950.455,  in  order  to  determine  the 
feasibility  of  the  resident  management 
entity  or  assist  in  its  formation  is  an 
eligible  cost. 

(3)  Resident  homeownership  costs. 
The  study  of  the  feasibility  of  converting 
rental  to  homeownership  units,  as  well 
as  the  preparation  of  an  application  for 
conversion  to  homeownership,  is  an 
eligible  cost. 

(n)  Drug  elimination  costs.  Drug 
elimination  activities  involving 
management  or  physical  improvements 
are  eligible  costs,  as  specified  by  HUD 

( i ) .,''  dm  inistra  tive  costs. 
Administrative  costs  necessary-  for  the 
planning,  design,  implementation  and 
moniioring  of  the  physical  and 
m.inagement  improvements  are  eligible 
costs  and  include  the  following: 

(1)  The  salaries  of  nontechnical  and 
technical  IHA  personnel  assigned  full- 
time  or  part-time  to  modernization  are 
eligible  costs  only  where  the  scope  and 
volume  of  the  work  are  beyond  that 
which  could  be  reasonably  expected  to 
be  accomplished  by  such  personnel  in 
the  ppiformance  of  their 
nomnoJernization  duties.  The  IHA  shall 
properly  apportion  to  the  appropriate 
program  budget  any  direct  charges  for 
the  salaries  of  assigned  full-  or  part-time 
staff  (e.g.,  to  the  CLAP,  CGP  or  operating 
budgets); 

(2)  IHA  contributions  to  employee 
benefit  plans  on  behalf  of  nontechnical 
and  technical  IHA  personnel  are  eligible 
costs  in  direct  proportion  to  the  amount 
of  salary  charged  to  the  CGP;  and 

(3)  Other  administrative  costs,  such  as 
telephone  and  facsimile,  as  specified  bv 
HUD. 

(j)  Audit  costs. 

(k)  Architectural/engineering  and 
consultant  fees.  Fees  for  plaiming. 
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preparation  of  i  leeds  assessments  and 
required  docunients.  detailed  design 
work,  preparation  of  construction  and 
bid  documents,  lead-based  paint  testing, 
etc.,  are  eligible  costs. 

(1)  Relocatioj]  costs.  Relocation  costs 
as  a  direct  result  of  rehabilitation, 
demolition  or  a  :quisition  for  a  CGP- 
funded  activity  are  eligible  costs,  as 
required  by  §9:  0.117. 

fm)  Cost  limii  ation.  (1) 
Notwithstandin  g  the  full  fungibihty  of 
work  items  in  §  950.675(c),  an  IHA  shall 
not  use  more  th  an  a  total  of  20  percent 
of  its  annual  gri  mt  for  management 
improvement  costs  in  account  1408, 
unless  specifically  approved  by  HUD,  or 
unless  the  IHA  ts  determined  by  the 
Field  Office  to  Be  high  performing  and 
have  administrative  capacity  under 
§950.135. 

(2)  Notwithst^ding  the  full 
fungibility  of  w  ark  items  in  §  950.675(c), 
an  IHA  shall  no  t  use  more  than  a  total 
of  7  percent  of  i  ts  annual  grant  on 
administrative  ( ;osts  in  account  1410, 
excluding  any  costs  related  to  in-house 
lead-based  paint  or  asbestos  testing,  in- 
house  architect  u-al/engineering  (A/E) 
work,  or  other  s  pecial  administrative 
costs  required  by  state,  tribal  or  local 
law,  unless  spet  ;ifically  approved  by 
HUD.  In  the  caa  e  of  an  IHA  whose 
jurisdiction  cov  ers  an  imusually  large 
geographic  area ,  an  additional  two 
percent  of  the  a  inual  grant  may  be 
spent  on  costs  r  slated  to  travelling  to  the 
IHA's  developn  lents  for  CGP-related 
business,  as  spe  cifically  approved  by 
HUD.  (For  purp  oses  of  this  paragraph 
{m)(2),  "an  unusually  large  geographic 
area"  means  an  area  served  by  an  IHA 
whose  offices  aj  e  physically  separated 
from  the  majori  :y  of  its  developments  by 
distances  that  r  squire  overnight  travel 
and/or  travel  bj  air  or  other  commercial 
carriers,  e.g.,  a  statewide  IHA  with 
developments  i  i  multiple  localities;  a 
regional  IHA  w  th  developments  in 
multiple  counti  ss  or  states;  or  an  Alaska 
IHA  with  devel  )pments  in  multiple 
villages.); 

(3)  Where  the  physical  or 
management  in  provement  will  benefit 
programs  other  than  Indian  Housing, 
such  as  Section  8,  local  renewal,  etc., 
eligible  costs  ar  5  limited  to  the  amount 
directly  attribul  able  to  the  Indian 
Housing  Progra  n. 

(n)  Ineligiole  :osts.  An  IHA  (or  an 
RMC  acting  on  )ehalf  of  an  IHA)  shall 
not  make  luxur  i  improvements,  or  carry 
out  any  other  ir  eligible  activities,  as 
specified  by  HI  D. 


§950.667 
disasters. 


(a)  Emergenc  es 
assistance.  An 


Reset  ve  for  emergencies  and 


.  (1)  Eligibility  for 
HA  (including  an  IHA 


that  is  not  considered  to  be 
administratively  capable  under 
§  950.135)  may  obtain  funds  at  any  time, 
for  any  eligible  emergency  work  item  as 
defined  in  §  950.102  (for  IHAs 
participating  in  CGP)  or  for  any  eligible 
emergency  work  item  (described  as 
emergency  modernization  in  §  950.102) 
(for  IHAs  participating  in  CIAP),  from 
the  reserve  established  under 
§  950.601(b).  However,  emergency 
reserve  funds  may  not  be  provided  to  an 
IHA  participating  in  CGP  that  has  the 
necessary  funds  available  from  any 
other  source,  including  its  aimual 
formula  allocation  under  §  950.601(e) 
and  (f),  other  unobligated  modernization 
funds,  and  its  replacement  reserves 
under  §  950.666.  Emergency  reserve 
funds  may  not  be  provided  to  an  IHA 
participating  in  CLAP  that  has  the 
necessary  funds  available  from  any 
other  source,  including  unobligated 
CIAP  (and  no  CLAP  modernization  is 
available  for  the  remainder  of  the  fiscal 
year)  and  residual  receipts.  IHAs 
participating  in  CLAP  must  also  have  the 
emergency  modernization  work  under 
contract  within  6  months  after  receiving 
HDD's  approval  of  emergency  reserve 
funds.  An  IHA  is  not  required  to  have 
an  approved  Comprehensive  Plan  under 
§  950.672  before  it  can  request 
emergency  assistance  from  this  reserve. 

(2)  Procedure.  To  obtain  emergency 
funds,  an  IHA  must  submit  a  request,  in 
a  form  to  be  'prescribed  by  HUD,  which 
demonstrates  that  without  the  requested 
funds  from  the  set-aside  under  this 
section,  the  IHA  does  not  have  adequate 
funds  available  to  correct  the  conditions 
which  present  an  immediate  threat  to 
the  health  or  safety  of  the  residents. 
HUD  will  immediately  process  a  request 
for  such  assistance  and,  if  it  determines 
that  the  IHA's  request  meets  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  it  shall  approve  the  request, 
subject  to  the  availability  of  funds  in  the 
reserve. 

(3)  Repayment.  An  IHA  that  receives 
assistance  for  its  emergency  needs  from 
the  reserve  under  §9.'^0. 601(b)  must 
repay  such  assistance  from  its  future 
allocations  of  assistance,  where 
available.  For  HAs  participating  in  the 
CGP,  HLTD  shall  deduct  up  to  50  percent 
of  an  IHA's  succeeding  year's  formul? 
allocation  under  §  950.601(e)  and  (f)  to 
repay  emergency  funds  previously 
provided  by  HUD  to  the  IHA.  The 
remaining  balance,  if  any,  shall  be 
deducted  from  an  IHA's  succeeding 
years'  formula  allocations. 

(b)  Natural  and  other  disasters.  (1) 
Eligibility  for  assistance.  An  IHA 
(including  an  IHA  which  has  been 
determined  by  HUD  not  to  be 
administratively  capable  under 


§950.135)  may  request  assistance  at  any 
time  from  the  reserve  under  §  950.601(b) 
for  the  purpose  of  permitting  the  IHA  to 
respond  to  a  natural  or  other  disaster. 
To  qualify  for  assistance,  the  disaster 
must  pertain  to  an  extraordinary  event 
affecting  only  one  o^  a  few  IHAs,  such 
as  an  earthquake  or  hurricane.  Any 
disaster  declared  by  the  President  (or 
which  HUD  determines  would  qualify 
for  a  Presidential  declaration  if  it  were 
on  a  larger  scale)  qualifies  for  assistance 
under  this  paragraph.  An  IHA  may 
receive  funds  from  the  reserve 
regardless  of  the  availability  of  other 
modernization  funds  or  reserves,  but 
only  to  the  extent  its  needs  are  in  excess 
of  its  insurance  coverage.  An  IHA  is.not 
required  to  have  an  approved 
Comprehensive  Plan  xmder  §  950.672 
before  it  can  request  assistance  from  the 
reserve  under  §  950.601(b). 

(2)  Procedure.  To  obtain  funding  for 
natural  or  other  disasters  under 

§  950.601(b),  an  IHA  must  submit  a 
request,  in  a  form  prescribed  by  HUD, 
which  demonstrates  that  it  meets  the 
requirements  of  paragraph  (b)(1)  of  this 
section.  HUD  will  immediately  process 
a  request  for  such  assistance  and,  if  it 
determines  that  the  request  meets  the 
requirements  under  paragraph  (b)(1)  of 
this  section,  it  will  approve  the  request, 
subject  to  the  availability  of  funds  in  the 
reserve. 

(3)  Repayment.  Funds  provided  to  an 
IHA  under  paragraph  (b)(1)  of  this 
section  for  natural  and  other  disasters 
shall  be  in  the  form  of  a  grant,  and  are 
not  required  to  be  repaid. 

§  950.669    Allocation  of  assistance. 

(a)  Submission  of  formula 
characteristics  report.  (1)  Formula 
characteristics  report.  In  its  first  year  of 
participation  in  the  CGP,  each  IHA  shall 
verify  and  provide  data  to  HUD.  in  a 
form  and  at  a  time  to  be  prescribed  by 
HUD.  concerning  IHA  and  development 
characteristics,  so  that  HUD  can  develop 
the  IHA's  annual  funding  allocation 
under  the  CGP  in  accordance  with 
§  950.601(e)  and  (f).  If  an  IHA  fails  to 
submit  to  HUD  the  formula 
characteristics  report  by  the  prescribed 
deadline,  HUD  will  use  the  data  which 
it  has  available  concerning  IHA  and 
development  characteristics  for 
purposes  of  calculating  the  IHA's 
formula  share.  After  its  first  year  of 
participation  in  the  CGP,  an  IHA  is 
required  to  respond  to  data  transmitted 
by  HUD  if  there  have  been  changes  to 
its  inventory  from  that  previously 
reported,  or  where  requested  by  HUD. 
On  an  annual  basis,  HUD  will  transmit 
to  the  IHA  the  formula  characteristics 
report  which  reflects  the  data  that  will 
be  used  to  determine  the  IHA's  formula 
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share.  The  IHA  will  have  30  days  to 
review  and  advise  HUD  of  errors  in  this 
HUD  report.  Necessary  adjustments  will 
be  made  to  the  IHA's  data  before  the 
formula  is  nm  for  the  current  FFY. 
(b)  HUD  notification  of  formula 
amount;  appeal  rights.  (1)  Formula 
amounts  notification.  After  HUD 
determines  an  IHA's  formula  allocation 
under  §  950.601  (e)  and  (f)  based  upon 
the  IHA,  development,  and  community 
characteristics,  it  shall  notify  the  IHA  of 
its  formula  amount  and  provide 
instruction  on  annual  submission  in 
accordance  with  §§  950.672(a)  and 
950.678. 

(2)  Appeal  based  upon  unique 
circumstances.  An  IHA  may  appeal  in 
writing  HUD's  determination  of  its 
formula  amount  within  60  calendar 
days  of  the  date  of  HUD's  determination 
on  the  basis  of  "unique  circumstances." 
The  IHA  must  indicate  what  is  unique, 
and  specify  the  maimer  in  which  it  is 
different  from  all  other  IHAs 
participating  in  the  CGP,  and  provide 
any  necessary  supporting 
documentation.  HUD  shall  render  a 
written  decision  on  an  IHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
successful  appeals  based  upon  "unique 
circumstances."  Any  adjustments 
resulting  from  successful  appeals  in  a 
particular  FFY  under  this  paragraph 
shall  be  made  from  the  subsequent 
years'  allocation  of  funds  under  this 
part. 

(3)  Appeal  based  upon  error.  An  IHA 
may  appeal  in  writing  HUD's 
determination  of  its  formula  amount 
within  60  calendar  days  of  the  date  of 
HUD's  determination  on  the  basis  of  an 
error.  The  IHA  may  appeal  on  the  basis 
of  error  the  correctness  of  data  in  the 
formula  characteristics  report.  The  IHA 
must  describe  the  nature  of  the  error, 
and  provide  any  necessary  supporting 
documentation.  HUD  shall  respond  to 
the  IHA's  request  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  Any 
adjustment  resulting  from  successful 
appeals  in  a  particular  FFY  under  this 
.paragraph  shall  be  made  from 
subsequent  years'  allocation  of  funds 
under  this  part. 

[c]  IHAs  determined  to  be  high  risk.  If 
an  IHA  is  determined  to  have  serious 
deficiencies  in  accordance  with 
§950.135,  or  if  the  IHA  fails  to  meet,  or 
to  make  reasonable  progress  toward 
meeting,  the  goals  previously 
established  in  its  management 
improvement  plan  under  §  950.135, 
HUD  may  designate  the  IHA  high  risk. 


If  the  IHA  is  designated  high  risk  with 
respect  to  modernization,  HUD  may 
withhold  some  or  all  of  the  IHA's 
annual  grant;  HUD  may  declare  a  breach 
of  the  grant  agreement  with  respect  to 
all  or  some  of  the  IHA's  functions  so 
that  the  IHA  or  a  particular  function  of 
the  IHA  may  be  administered  by  another 
entity;  or  HUD  may  take  other  sanctions 
authorized  by  law  or  regulation. 

(d)  Obligation  of  formula  funding.  All 
formula  funding  should  be  obligated 
within  two  years  of  allocation  or  such 
longer  period  approved  by  HUD.  If  the 
IHA  fails  to  obligate  funds  within  this 
period,  they  may  be  subject  to  an 
alternative  management  strategy  which 
may  involve  third-party  oversight  or 
adininistration  of  the  modernization 
function.  HUD  would  only  require  such 
action  after  a  corrective  action  order  had 
been  issued  under  §  950.687  and  the 
IHA  failed  to  comply  with  the  order. 
HUD  could  then  issue  an  alternative 
management  strategy  in  a  correction 
action  order.  An  IHA  may  appeal  in 
writing  the  corrective  action  order 
imposing  an  alternative  management 
strategy  within  60  days  of  that  order. 
HUD  Headquarters  shall  render  a 
written  decision  on  an  IHA's  appeal 
within  60  calendar  days  of  the  date  of 
its  receipt  of  the  IHA's  appeal. 

§950.672    Comprehensive  Plan  (including 
Five- Year  Action  Plan). 

(a)  Submission.  HUD  shall  notify 
IHAs  of  the  requested  date  for 
submitting  or  updating  a 
Comprehensive  Plan.  For  planning 
purposes,  IHAs  may  use  the  amount 
they  received  under  CGP  in  the  prior 
year  in  developing  their  Comprehensive 
Plan  or  they  may  wait  for  the  annual 
HUD  notification  of  formula  amount 
under  §  950.669(b)(1). 

(b)(1)  Resident  participation.  An  IHA 
is  required  to  develop,  implement, 
monitor  and  annually  amend  portions  of 
its  Comprehensive  Plan  in  consultation 
with  residents  of  the  developments 
covered  by  the  Comprehensive  Plan, 
and  with  democratically  elected 
resident  groups.  In  addition,  the  IHA 
must  also  consult  with  resident 
management  corporations  (RMCs)  to  the 
extent  that  an  RMC  manages  a 
development  covered  by  the 
Comprehensive  Plan.  The  IHA.  in 
partnership  with  the  residents,  must 
develop  and  implement  a  process  for 
resident  participation  which  ensures 
that  residents  are  involved  in  a 
meaningful  way  in  all  phases  of  the 
CGP.  Such  involvement  shall  involve 
implementing  the  Partnership  Process 
as  a  critical  element  of  the  CGP. 

(2)  Establishment  of  Partnership 
Process.  The  IHA.  in  partnership  with 


the  residents  of  the  developments 
covered  by  the  plan,  and  with 
democratically  elected  resident  groups, 
must  establish  a  Partnership  Process  to 
develop  and  implement  the  goals, 
needs,  strategies  and  priorities 
identified  in  the  Comprehensive  Plan. 
After  residents  have  organized  to 
participate  in  the  CGP,  they  may  decide 
to  establish  a  volunteer  advisorj-  group 
of  experts  in  various  professions  to 
assist  them  in  the  CGP  Partnership 
Process.  The  Partnership  Process  shall 
be  designed  to  achieve  the  following: 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  Comprehensive 
Plan  including,  but  not  limited  to,  the 
physical  and  management  needs 
assessments,  viabihty  analysis.  Five- 
Year  Action  Plan,  and  Work  Statements 
for  each  year.  If  necessary,  the  IHA  shall 
develop  and  implement  capacity 
building  strategies  to  ensure  meaningful 
resident  participation  in  CGP.  Such 
technical  assistance  efforts  for  residents 
are  eligible  management  improvement 
costs  under  CGP; 

(ii)  To  enable  residents  to  participate, 
on  an  IHA-wide  or  area-wide  basis,  in 
ongoing  discussions  of  the 
Comprehensive  Plan  and  strategies  for 
its  implementation,  and  in  all  meetings 
necessary  to  ensure  meaningful 
participation. 

(3)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  duly  elected  resident 
organizations  under  paragraph  (b)(4)  of 
this  section,  and  the  public  hearing 
imder  paragraph  (b)(5)  of  this  section, 
the  IHA  shall  provide  public  notice  of 
the  advance  meeting  and  the  public 
hearing  in  a  manner  determined  by  the 
IHA  and  which  ensures  notice  to  all 
duly  elected  resident  organizations  The 
public  notice  shall  also  include  a 
summary  of  activities  of  the  previous 
year  (uses  of  past  funding)  and  progress 
update,  estimated  funding  level  (i.e., 
current  year  funding  or  formula  amount, 
whichever  the  IHA  elects);  a  summary 
of  tlie  CGP  requirements;  the  estimated 
time  frames  for  completion  of  the 
required  CGP  documents;  and  the 
requirement  for  resident  participation  in 
the  plaruiing,  development  and 
monitoring  of  modernization  activities 
under  the  CGP; 

(4)  Advance  meeting  for  duly  elected 
resident  organizations.  The  IHA  shall 
hold,  within  a  reasonable  amount  of 
time  before  the  public  hearing  under 
paragraph  (b)(5)  of  the  section,  a 
meeting  for  residents  and  duly  elected 
resident  organizations  at  which  the  IHA 
shall  explain  the  components  of  the 
Comprehensive  Plan.  The  meeting  shall 
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be  open  to  all  «  sidents  and  duly  elected 
resident  organi;  ations; 

(5t  Public  hec  ring.  The  IHA  shall  hold 
at  least  one  pub  ic  hearing,  and  any 
appropriate  nui  iber  of  additional 
hearings,  to  ens  ire  ample  opportunity 
for  residents,  di  iy  elected  resident 
organizations.  I  >cal  government 
officials,  and  ot  ler  interested  parties,  to 
express  their  pr  orities  and  concerns. 
The  IHA  shall  g  ve  full  consideration  to 
the  comments  a  id  concerns  of 
residents,  local  jovemment  officials, 
and  other  intere  sted  parties. 

(c)  Local  gove  rnment  participation. 
An  IHA  shidl  co  nsult  with  appropriate 
local  government  officials  with  respect 
to  the  developn  ent  of  the 
Comprehensive  Plan.  In  the  case  of  an 
IHA  with  develdpments  in  multiple 
jurisdictions,  ths  IHA  may  meet  this 
requirement  by  consulting  with  an 
advisory  group  epresentative  of  all  the 
jurisdictions.  Ai  a  minimum,  such 
consultation  mi  st  include  providing 
such  officials  w  th: 

(1)  Advance  vrritten  notice  of  the 
public  hearing  i  equired  under 
paragraph  (b)(5jof  this  section; 

(2)  A  copy  of  the  summary  of  total 
preliminary  estwnated  costs  to  address 
physical  needs  by  each  development 
and  managemer  t/opera^ions  needs  IHA- 
wide  and  a  spec  ific  des(^ption  of  the 
IH.\'s  process  fc  r  maximizing  the  level 
of  participation  by  residents. 

(a)  Contents  c  f  Comprehensive  Plan. 
The  Comprehensive  Plan  shall  identify 
all  of  the  physic  al  and  management 
improvements  t  eeded  for  an  IHA  and 
all  of  its  develo]  >ments,  and  that 
represent  needs  eligible  for  funding 
under  §  950.666 .  The  plan  shall  also 
include  prelimi  lary  estimates  of  the 
total  cost  of  the<  e  improvements.  The 
plan  shall  set  fo  rth  general  strategies  for 
addressing  the  i  lentified  needs,  and 
highlight  any  sf  ecial  strategies,  such  as 
major  redesign  ( ir  partial  demolition  of 
a  development,  Ihat  are  necessary  to 
ensure  the  long-  term  physical  and  social 
viability  of  the  (  evelopment.  Each 
Comprehensive  Plan  shall  contain  the 
following  elemt  nts: 

(1)  Summarie  s.  An  IHA  shall  include 
as  part  of  its  Coi  nprehensive  Plan  the 
following  sumn  aries: 

(i)  A  summar  '  of  total  preliminary 
estimated  costs  :o  address  physical 
needs  by  each  d  jvelopment  and 
management  ne  }ds  IHA-wide;  and 

(ii)  A  specific  description  of  the  IHA's 
process  for  max  miziog  the  level  of 
participation  by  residents  during  the 
development,  ix^plementation  and 
monitoring  of  the  Comprehensive  Plan, 
a  summary  of  tl  e  general  issues  raised 
on  the  plan  by  i  ssidents  and  others 
during  the  publ  c  comment  process  and 


the  IHA's  response  to  the  general  issue. 
IHA  records,  such  as  minutes  of 
planning  meetings  or  resident  surveys, 
shall  be  maintained  in  the  IHA's  files 
and  made  available  to  residents,  duly 
elected  resident  organizations,  and  other 
interested  parties,  upon  request. 

(2)  Physical  needs  assessment,  (i) 
Requirements.  The  physical  needs 
assessment  identifies  all  of  the  work 
that  an  IHA  would  need  to  undertake  to 
bring  each  of  its  developments  up  to  the 
modernization  and  energy  conservation 
standards,  as  required  by  section 
14(e)(l)(A)(ii)  of  the  Act,  to  comply  with 
lead-based  paint  testing  and  abatement 
requirements  under  §  950.1 20(i],  and  to 
comply  with  other  program 
requirements  under  §  950.120.  The 
physical  needs  assessment  is  completed 
without  regard  to  the  availability  of 
funds,  and  shall  include  the  following 
information  with  respect  to  each  of  an 
IHA's  developments: 

(A)  A  brief  summary  of  the  physical 
improvements  necessary  to  bring  each 
development  to  a  level  at  least  equal  to 
the  modernization  standards  contained 
in  HUD  Handbook  7485.2  (Public  and 
Indian  Housing  Modernization 
Standards),  and  to  the  energy 
conservation  and  life-cycle  cost- 
effective  performance  standards,  as 
required  in  §950.603,  and  to  comply 
with  the  Lead-Based  Testing  and 
Abatement  requirements  under 

§  950.1 20(i),  and  the  relative  urgency  of 
need  also  must  be  indicated.  If  the  IHA 
has  no  physical  improvement  needs  at 
a  particular  development  at  the  time  it 
completes  its  Comprehensive  Plan,  it 
must  so  indicate.  Similarly,  if  the  IHA 
intends  to  demolish,  partially  demolish, 
convert,  or  dispose  of  a  development  (or 
units  within  a  development)  it  must  so 
indicate  in  the  summary  of  physical 
improvements; 

(B)  The  replacement  needs- of 
equipment  systems  and  structural 
elements  that  will  be  required  to  be  met 
(assuming  routine  and  timely 
maintenance  is  performed)  during  the 
period  covered  by  the  action  plan; 

(C)  A  preliminary  estimate  of  the  cost 
to  complete  the  physical  work; 

(D)  Tne  projected  FFY  in  which  the 
IHA  anticipates  that  the  development 
will  meet  the  modernization  and  energy 
conservation  standards; 

(E)  In  addition,  the  IHA  shall  provide 
with  respect  to  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units, 
the  estimated  number  of  units  that  the 
IHA  is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §  950.666(d)(3). 

(ii)  Sources  o/ data.  The  IHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 


develop  the  physical  needs  assessment 
under  this  paragraph,  and  shall  retain 
such  source  documents  in  its  files. 

(3)  Management  needs  assessment,  (i) 
Requirements.  The  plan  shall  include  a 
comprehensive  assessment  of  the 
improvements  needed  to  upgrade  the 
management  and  operation  of  the  IHA 
and  of  each  viable  development  so 
decent,  safe  and  sanitary  living 
conditions  will  be  provided.  The 
management  needs  assessment  shall 
include  the  following,  with  the  relative 
urgency  of  need  indicated: 

(A)  An  identification  of  the  most 
current  needs  related  to  the  following 
areas  (to  the  extent  that  any  of  these 
needs  is  addressed  in  a  HUD-approved 
management  improvement  plan,  the 
IHA  may  simply  include  a  cross- 
reference  to  these  documents); 

(1)  The  management,  financial,  and 
accounting  control  systems  of  the  IHA; 

(2)  The  adequacy  and  qualifications  of 
personnel  employed  by  the  IHA  in  the 
management  and  operation  of  its 
developments,  for  each  significant 
category  of  employment; 

(3)  The  adequacy  and  efficacy  of: 
(/)  Resident  programs  and  services; 
(//)  Resident  ana  development 

security; 

(Hi)  Resident  selection  and  eviction; 

(jv)  Occupancy; 

(v)  Maintenance; 

(vi)  Resident  management  and 
resident  capacity  building  programs; 

(vji)  Resident  opportunities  for 
employment  and  business  development 
and  other  self-sufficiency  opportunities 
for  residents;  and 

[via)  Homeownership  opportunities 
for  residents, 

(B)  Any  additional  deficiencies 
identified  through  audits  and  HUD 
monitoring  reviews  which  are  not 
addressed  under  paragraph  (d)(3)(i)(A) 
of  this  section.  To  the  extent  that  any  of 
these  is  addressed  in  a  HUD-approved 
management  improvement  plan,  the 
IHA  may  include  a  cross-reference  to 
these  documents; 

(C)  Any  other  management  and 
operations  needs  which  the  IHA  wants 
to  address  at  the  IHA-wide  or 
development  level; 

(D)  An  IHA-wide  preliminary  cost 
estimate  for  addressing  all  the  needs 
identified  in  the  management  needs 
assessment,  without  regard  to  the 
availability  of  funds;  and 

(E)  The  projected  FFY  in  which  the 
IHA  anticipates  that  all  identified 
management  deficiencies  will  be 
corrected. 

(ii)  Sources  of  data.  The  IHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  management  needs 
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assessment  under  this  paragraph,  and 
shall  retain  such  source  documents  in 
its  files. 

(4)  Demonstration  of  long-term 
physical  and  social  viability. 

(i)  General.  The  plan  shall  include,  on 
a  development-by-development  basis, 
an  analysis  of  whether  completion  of 
the  improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability  of  the  development  at  a 
reasonable  cost.  The  IHA  shall  keep 
documentation  in  its  files  to  support  its 
reasonable  cost  determinations  of  each 
major  work  item  (e.g.,  kitchen  cabinets, 
exterior  doors).  HUD  will  review  cost 
reasonableness  as  part  of  its  review  of 
the  Armual  Submission  and  the 
Performance  and  Evaluation  Report. 
Where  necessary,  HUD  will  review  the 
IHA's  documentation  in  support  of  its 
cost  reasonableness; 

(ii)  Determination  of  non-viability. 
Where  an  IHA's  analysis  of  a 
development,  under  paragraph  (d)  of 
this  section,  establishes  that  completion 
of  the  identified  improvements  and 
replacements  will  not  result  in  the  long- 
term  physical  and  social  viability  of  the 
development  at  a  reasonable  cost,  the 
IHA  shall  not  expend  COP  funds  for  the 
development,  except  for  emergencies 
and  essential  non-routine  maintenance 
necessary  to  maintain  habitability  until 
residents  can  be  relocated.  The  IHA 
shall  specify  in  its  Comprehensive  Plan 
the  actions  it  proposes  to  take  with 
respect  to  the  non-viable  development 
(e.g.,  demolition  or  disposition  under 
subpart  M  of  this  part). 

{5)  Five-Year  Action  Plan,  (i)  General. 
The  Comprehensive  Plan  shall  include 
a  rolling  Five-Year  Action  Plan  to  carry 
out  the  improvements  and  replacements 
(or  a  portion  thereof)  identified  under 
paragraphs  (d)(2)  and  (d1(3)  of  this 
section.  In  developing  its  Five-Year 
Action  Plan,  the  IHA  shall  assume  that 
the  current  year  funding  or  formula 
amount  will  be  available  for  each  year 
of  its  Five-Year  Action  Plan,  whichever 
the  IHA  is  using  for  planning  purposes, 
plus  the  IHA's  estimate  of  the  funds  that 
will  be  available  from  other  sources, 
such  as  State,  local  and  tribal 
governments.  All  activities  specified  in 
an  IHA's  Five  Year  Action  Plan  are 
contingent  "upon  the  aveiilability  of 
funds,  and  the  work  items  are  fungible, 
i.e.,  interchangeable; 

(ii)  Requirements.  Under  the  action 
plan,  an  IHA  must  indicate  how  it 
intends  to  use  the  funds  available  to  it 
under  the  CGP  to  address  the 
deficiencies,  or  a  portion  of  the 
deficiencies,  identified  under  its 


physical  and  management  needs 
assessments,  as  follows: 

(A)  Physical  condition.  With  respect 
to  the  physical  condition  of  an  IHA's 
developments,  an  EHA  must  indicate  in 
its  action  plan  how  it  intends  to 
address,  over  a  five-year  period,  the 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its  physical 
needs  assessment  so  as  to  bring  each  of 
its  developments  up  to  a  level  at  least 
equal  to  the  modernization  and  energy 
conservation  standards.  This  would 
include  specifying  the  work  to  be 
undertaken  by  the  IHA  in  major  work 
categories  (e.g.,  kitchens,  electrical 
systems,  etc.);  establishing  priorities 
among  the  major  work  categories  by 
development  and  year  based  upon  the 
relative  urgency  of  need;  and  estimating 
the  cost  of  each  of  the  identified  major 
work  categories.  In  addition,  an  IHA 
must  estimate  the  FFY  in  which  it 
anticipates  that  the  development  will 
meet  the  modernization  and  energy 
conservation  standards.  In  developing 
its  action  plan,  an  IHA  shall  give 
priority  to  the  following: 

(1)  Activities  required  to  correct 
emergency  conditions; 

(2)  Activities  required  to  meet 
statutory  (or  other  legally  mandated) 
requirements; 

(3)  Activities  required  to  meet  the 
needs  identified  in  the  Section  504 
needs  assessment  within  the  regulatory 
timeframes;  and 

(4)  Activities  required  to  complete 
lead-based  paint  testing  and  abatement 
requirements  by  December  6,  1994. 

(B)  Management  and  operations.  An 
IHA  must  address  in  its  action  plan  the 
management  and  operations 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its 
management  needs  assessment,  as 
follows: 

(1)  With  respect  to  the  management 
and  operations  needs  of  the  IHA.  the 
IHA  must  identify  how  it  intends  to  - 
address  with  CGP  funds,  if  necessary, 
the  deficiencies  (or  a  portion  thereof) 
identified  in  its  management  needs 
assessment,  including  work  identified 
through  audits,  the  ACA,  HUD 
monitoring  reviews,  and  self- 
assessments  (this  would  include 
establishing  priorities  based  upon  the 
relative  urgency  of  need); 

(2)  A  preliminary  IHA-wide  cost 
estimate,  by  major  work  category. 

(iii)  Procedure  for  maintaining  current 
Five-Year  Action  Plan.  The  IHA  shall 
maintain  a  ciurrent  Five-Year  Action 
Plan  by  annually  amending  its  Five- 
Year  Action  Plan,  in  conjunction  with 
the  Annual  Submission; 

(6)  Local  government  statement.  The 
Comprehensive  Plan  shall  include  a 


statement  signed  by  the  chief  executive 
officer  of  the  appropriate  governing 
body  (or,  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
from  the  CEO  of  Qfich  such  jurisdiction), 
certifying  as  to  the  following: 

(i)  The  IHA  developed  the 
Comprehensive  Plan/Five- Year  Action 
Plan  or  amendments  thereto  in 
consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
Comprehensive  Plan/Five- Year  Action 
Plan,  in  accordance  with  the 
requirements  of  §  950.672(b)  and  (c); 

(^ii)  The  Comprehensive  Plan/Five- 
Year  Action  Plan  or  amendments 
thereto  are  consistent  with  the 
appropriate  governing  body's 
assessment  of  its  low-income  housing 
needs  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services;  and 

(iii)  The  IHA's  proposed  drug 
elimination  activities  are  coordinated 
with,  and  supportive  of,  local  drug 
elimination  strategies  and  neighborhood 
improvement  programs,  if  applicable. 

(7)  IHA  resolution.  The  plan  shall 
include  a  resolution  adopted  by  the  IHA 
Board  of  Commissioners,  and  signed  by 
the  Board  Chairman  of  tlie  IHA, 
approving  the  Comprehensive  Plan  or 
any  amendments  thereto  and  certifying 
that: 

(i)  The  IHA  will  comply  with  all 
pohcies,  procedures,  and  requirements 
prescribed  by  HUD  for  modernization, 
including  implementation  of  the 
modernization  in  a  timely,  efficient,  and 
economical  manner; 

(ii)  IHA  has  established  controls  to 
assure  that  any  activity  funded  by  the 
CGP  is  not  also  funded  by  any  other 
HUD  program,  thereby  preventing 
duplicate  funding  of  any  activity; 

(iii)  The  IHA  will  not  provide  to  any 
development  more  assistance  under  the 
CGP  than  is  necessary  to  provide 
affordable  housing,  afler  taking  into 
account  other  government  assistance 
provided; 

(iv)  The  proposed  physical  work  will 
meet  the  modernization  and  energy 
conservation  standards  under  §  950.603; 

(v)  The  proposed  activities, 
obligations  and  expenditures  in  the 
Five-Year  Action  Plan/ Annual 
Submission  are  consistent  with  the 
proposed  or  approved  Comprehensive 
Plan  of  the  IHA; 

(vi)  The  IHA  will  comply  with 
applicable  civil  rights  requirements 
under  §  950.115,  and,  where  apphcablc. 
will  carry  out  the  Comprehensive  Plan 
in  conformity  with  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d). 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
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3619],  and  sectii  >n  504  of  the 
Rehabilitation  /^ct  of  1973  (29  U.S.C. 
794): 

(vii)  The  IHA  dv-ill.  to  the  greatest 
extent  feasible,  ftive  preference  to  the 
award  of  modemization  contracts  to 
Indian  organizations  and  Indian-owned 
economic  enterprises  under  §  950.165: 

(viii)  The  IHA  has  provided  to  HUD 
any  documentation  that  HUD  has 
requested  to  car  y  out  its  review  under 
the  National  En'  ironmental  Policy  Act 
(NEPA)  and  othi  sr  related  authorities  in 
accordance  with  §  950.120(a)  and  (b), 
and  will  not  obi  gate,  in  any  manner, 
the  expenditiire  of  CGP  funds,  or 
otherwise  undertake  the  activities 
identified  in  its  Comprehensive  Plan/ 
Annual  Submission,  until  the  IHA 
■  receives  writtenjnotification  from  HUD 
indicating  that  HUD  has  complied  with 
its  responsibilities  under  NEPA  and 
other  related  aulhorities; 

(ix)  The  IHA  \  rill  comply  with  the 
wage  rate  requir  ements  under  §  950.120 
(c)  and  (d): 

(x)  The  IHA  w  ill  comply  with  the 
relocation  assist  mce  and  real  property 
acquisition  requ  irements  under 
§950.117: 

(xi)  The  IHA  i  irill  comply  with  the 
requirements  fo   physical  accessibility 

under  §950.120  D: 

(xii)  The  IHA  ivill  comply  with  the 
requirements  foi  access  to  records  and 
audits  under  §  9  50.120(g); 

(xiii)  The  IHA  will  comply  with  the 
uniform  admini  ;trative  requirements 
under  §950.120  h); 

(xiv)  The  IHA  will  comply  with  lead- 
based  paint  testing  and  abatement 
requirements  ur  der  §950.120(1): 

(xv)  The  IHA  las  complied  with  the 
requirements  go  veming  tribal 
government  anc  resident  participation 
in  accordance  w  ith  §§  950.672(b), 
950.B78(d),  and  950.684,  and  has  given 
full  considerati(  n  to  the  priorities  and 
concerns  of  trib  il  government  and 
residents,  inclui  ling  comments  which 
were  ultimately  not  adopted,  in 
preparing  the  Ci  >mprehensive  Plan/Five- 
Year  Action  Pla  i  and  any  amendments 
thereto: 

(xvi)  The  IHA  will  comply  with  the 
special  requiren  lents  of  §  950.666(d) 
with  respect  to  1 1  homeownership 
development;  ai  id 

(xvii)  The  IHJ  v  will  comply  with  the 
special  requiren  lents  of  §  950.633  with 
respect  to  a  Sec  ion  23  leased  housing 
bond-financed  <  evelopment. 

(xviii)  The  IH  \  will  comply  with 
section  3  of  the  dousing  and  Urban 
Development  A  rt  of  1968,  as  amended 
(12  U.S.C.  17011 1).  and  make  best  efforts, 
consistent  with  existing  Federal,  State, 
ctnd  local  laws  and  regulations,  to  give 
low-  and  very  k  w-income  persons. 


tiaining  and  employment  opportunities 
generated  by  CGP  assistance,  and  to 
make  best  efforts,  consistent  with 
existing  Federal.  State,  and  local  laws 
and  regulations,  to  award  contracts  for 
work  to  be  performed  in  connection 
with  CGP  assistance  to  business 
concerns  that  provide  economic 
opportunities  for  low-  and  very  low- 
income  persons. 

(e)  Amendments  to  the 
Comprehensive  Plan.  (1)  Extension  of 
time  for  performance.  An  IHA  shall 
have  the  ri^t  to  amend  its 
Comprehensive  Plan  (including  the 
action  plan)  to  extend  the  time  for 
performance  whenever  HUD  has  not 
provided  the  amount  of  assistance  set 
forth  in  the  Comprehensive  Plan  or  has 
not  provided  the  assistance  in  a  timely 
manner. 

(2)  Amendments  to  needs 
assessments.  The  IHA  must  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  Five- Year  Action  Plan  or 
Annual  Submission,  that  are  not 
reflected  in  its  current  needs 
assessments  (except  in  the  case  of 
emergencies).  If  the  bases  for  the  needs 
assessment  have  changed  substantially, 
an  IHA  may  propose  an  amendment  to 
its  needs  assessments,  in  connection 
uith  the  submission  of  its  Annual 
Submission  (see  §  950.678(b).  or  at  any 
other  time.  These  amendments  shall  be 
reviewed  by  HUD  in  accordance  with 
§950.675; 

(3)  Six-year  revision  of 
Comprehensive  Plan.  The  physical  and 
management  needs  assessments,  and  the 
summaries  listed  in  §  950.672(d)(1)  are 
required  to  be  revised  only  every  sixth 
year,  although  the  IHA  may  elect  to 
revise  some  or  all  of  these  more 
firequenUy.  Every  sixth  year,  an  IHA 
must  submit  to  HUD.  as  a  part  of  its 
Annual  Submission,  a  complete  revision 
of  its  Comprehensive  Plan. 

(4)  Annual  revision  of  Five-Year 
Action  Plan.  Annually,  the  IH.^  shall 
submit  to  HUD,  with  its  Annual 
Submission,  an  update  of  its  Five- Year 
Action  Plan.  Notwithst£mding  the  new 
fifth  year,  the  IHA  shall  identify  changes 
in  work  categories  from  the  previous 
year  Five- Year  Action  Plan  when 
making  this  annual  submission. 

(5)  Required  submissions.  Any 
amendments  to  the  Comprehensive  Plan 
under  this  section  must  be  submitted 
with  the  IHA  resolution  imder 

§950  672(d)(7). 

(0  Prerequisite  for  receiving 
assistance.  (1)  Prohibition  of  assistance. 
No  Rnancial  assistance,  except  for 
emergency  work  to  be  funded  under 
§§  950.601(b)  and  950.666(a)(2).  and  for 
modemization  needs  resulting  from 


disasters  under  §  950.601(b),  may  be 
made  available  under  this  subpart 
unless  HUD  has  approved  a 
Comprehensive  Plan  submitted  by  the 
IHA  which  meets  the  requirements  of 
§  950.672.  An  IHA  that  has  failed  to 
obtain  approval  of  its  Comprehensive 
Plan  by  the  end  of  the  FFY  shall  have 
its  formula  allocation  for  that  year  (less 
any  formula  amounts  provided  to  the 
IHA  for  emergencies)  added  to  the 
subsequent  year's  appropriation  of 
funds  for  grants  under  this  part.  HUD 
shall  allocate  such  funds  to  IHAs  and 
PHAs  participating  in  the  CGP  in 
accordance  with  the  formula  under 
§  950.601(e)  and  (f)  in  the  subsequent 
FFY.  An  IHA  which  elects  in  any  FFY 
not  to  participate  in  the  CGP  under  this 
subpart  may  participate  in  the  CGP  in 
subsequent  FFYs.  (2)  Requests  for 
emergency  assistance.  An  IHA  may 
receive  funds  from  its  formula 
allocation  to  address  emergency 
modemization  needs  where  HUD  has 
not  approved  an  IHA's  Comprehensive 
Plan.  To  request  such  assistance,  an  IHA 
shall  submit  to  HUD  a  request  for  funds 
in  such  form  as  HUD  may  prescribe, 
including  any  documentation  necessary 
to  support  its  claim  that  an  emergency 
exists.  HUD  shall  review  the  request  and 
supporting  documentation  to  determine 
if  it  meets  the  definition  of  "emergency 
work,"  as  set  forth  in  §  950.102. 

§  950.675.   HUD  review  and  approval  of 
Ck>mprehensive  Plan  (including  action 
plan). 

(a)  Submission  of  Comprehensive 
Plan.  (1)  Upon  receipt  of  a 
Comprehensive  Plan  from  an  IHA.  HUD 
shall  determine  whether: 

(i)  The  plan  contains  each  of  the 
required  components  specified  at 
§  950.672(d):  and 

(ii)  Where  applicable,  the  IHA  has 
submitted  any  additional  information  or 
assurances  required  as  a  result  of  HUD 
monitoring,  findings  of  inadequate  IHA 
performance,  audit  findings,  or  civil   . 
rights  compliance  findings. 

(2)  Acceptance  for  review.  If  the  IHA 
has  submitted  a  Comprehensive  Plan 
(including  the  action  plan)  which  meets 
the  criteria  specified  in  paragraph  (a)(1) 
of  this  section,  HUD  shall  accept  the 
Comprehensive  Plan  for  review,  within 
14  calendar  days  of  its  receipt  in  the 
Field  Office.  The  IHA  shall  be  notified 
in  writing  that  the  plan  has  been 
accepted  by  HUD,  and  that  the  75-day 
review  period  is  proceeding. 

(3)  Time  period  for  review.  A 
Cx)mprehensive  Plan  that  is  accepted  by 
HUD  for  review  shall  be  considered  to 
be  approved  unless  HUD  notifies  the 
IHA  in  writing,  postmarked  within  75 
calendar  days  of  the  date  of  HUD's 
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receipt  of  the  Comprehensive  Plan  for 
review,  that  HUD  has  disapproved  the 
plan.  HUD  shall  not  disapprove  a 
Comprehensive  Plan  on  the  basis  that  it 
cannot  complete  its  review  within  the 
75-day  deadline. 

(4)  Rejection  of  Comprehensive  Plan. 
If  an  IHA  has  submitted  a 
Comprehensive  Plan  (including  the 
action  plan),  which  does  not  meet  the 
requirements  of  paragraph  (a)(1)  of  this 
section.  HUD  shall  notify  Uie  IHA 
within  14  calendar  days  of  its  receipt 
that  HUD  has  rejected  the  plan  for 
review.  In  such  case.  HUD  shall  indicate 
the  reasons  for  rejection,  the 
modifications  required  to  qualify  the 
Comprehensive  Plan  for  HUD  review, 
and  the  deadline  date  for  receipt  of  any 
modifications. 

(b)  HUD  approval  of  Comprehensive 
Plan  (includlag  action  plan).  (1)  A 
Comprehensive  Plan  (including  the 
action  plan)  that  is  accepted  by  HUD  for 
review  in  accordance  with  paragraph  (a) 
of  this  section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmarked  within  75  days 
of  the  date  of  HUD's  receipt  of  tiie 
Comprehensive  Plan  for  review,  that 
HUD  has  disapproved  the  plan, 
indicating  the  reasons  for  disapproval, 
and  the  modifications  required  to  make 
the  Comprehensive  Plan  approvable. 
The  IHA  must  re-submit  the 
Comprehensive  Plan  to  HUD.  in 
accordance  with  the  deadline 
established  by  HUD,  which  may  allow 
up  to  75  calendar  days  before  the  end 
of  the  FFY  for  HUD  review.  If  the 
revised  plan  is  disapproved  by  HUD 
following  its  resulHuission,  or  the  IHA 
fails  to  resubmit  the  plan  by  the 
deadline  established  by  HUD,  any  funds 
that  would  have  been  allocated  to  the 
IHA  shall  be  added  to  the  subsequent 
year's  appropriation  of  funds  for  grants 
under  this  subpart.  HUD  shall  allocate 
such  funds  to  IHAs  and  PHAs 
participating  in  the  CGP  in  accordance 
with  the  formula  under  24  CFR  968.103 
and  §  950.601.  HUD  shall  not 
disapprove  a  Comprehensive  Plan  on 
the  basis  that  HUD  cannot  complete  its 
review  under  this  section  within  the  75- 
day  deadline. 

(2)  HUD  shall  approve  die 
Comprehensive  Plan  e.xcept  where  it 
makes  a  determination  in  accordance 
with  one  or  more  of  the  following: 

(i)  The  Comprehensive  Plan  is 
incomplete  in  significant  matters.  HUD 
determines  that  the  IHA  has  failed  to 
include  all  required  information  or 
documentation  in  its  Comprehensive 
Plan,  e.g.  the  physical  needs  assessment 
does  not  provide  all  of  the  information 
required  by  HUD  concerning  all  of  its 
developments:  or  the  IHA  has  supplied 


incomplete  data  on  the  current 
condition  and  other  characteristics  of  its 
developments; 

(ii)  laentified  needs  are  plainly 
inconsistent  with  facts  and  data.  On  the 
basis  of  available  significant  facts  and 
data  pertaining  to  the  physical  and 
operational  condition  of  the  IHA's 
developments  or  the  management  and 
operations  of  the  IHA,  HUD  detennines 
that  the  IHA's  identification  of 
modemization  needs  (see  §  950.672(d) 
(2)  and  (3))  is  plainly  inconsistent  with 
such  tacts  and  data.  HUD  will  take  into 
account  facts  and  data  such  as  those 
derived  from  recent  HUD  monitoring, 
audits,  and  resident  comments  and  will 
disapprove  a  Comprehensive  Plan  based 
on  such  findings  as: 

(A)  Identified  physical  improvements 
and  replacement  are  inadequate.  The 
completion  of  the  identified  physical 
improvements  and  replacements  will 
not  bring  all  of  an  IHA's  developments 
to  a  level  at  bast  equal  to  the 
modemization  and  energy  conservation 
and  life-cycle  cost-effective  standards  in 
§  950.603  (except  that  a  development 
must  meet  the  energy  conservation 
standards  under  §  950.603  only  when 
they  are  applicable  to  the  work  being 
performed): 

(B)  Identified  management 
improvements  are  inadequate.  The 
identified  management  and  operations 
improvement  needs  do  not  address  all 
of  an  IHA's  areas  of  deficiency,  or  the 
completion  of  those  improvements 
would  not  result  in  each  area  of 
deficiency  under  an  IHA's  management 
improvement  plan  under  §  950.135 
being  brought  up  to  an  acceptable  level 
of  performance  under  the  ACA  and  the 
Field  Office  Monitoring  of  IHAs 
Handbook  7440.3;  and 

(C)  Proposed  physical  and 
management  improvements  fail  to 
address  identified  needs.  The  proposed 
physical  and  management 
improvements  in  the  action  plan  are  not 
related  to  the  identified  needs  in  the 
needs  assessments  portion  of  the 
Comprehensive  Plan.  e.g..  a  heating 
plant  renovation  is  in  the  action  plan, 
but  it  was  not  included  in  tiie  needs 
assessment  for  that  development. 

(iii)  Action  plan  is  plainly 
inappropriate  to  meeting  identified 
needs.  On  the  basis  of  the 
Comprehensive  Plan.  HUD  determines 
that  the  action  plan  (see  §  950.672(d)(5)) 
is  plainly  inappropriate  to  meet  the 
needs  identified  in  the  Comprehensive 
Plan.  e.g..  the  proposed  work  item  vvill 
not  correct  the  need  identified  in  the 
needs  assessment.  HUD  will  take  into 
account  the  availability  of  funds.  In 
addition.  HUD  will  take  into  account 
whether  the  action  plan  fails  to  address 


work  items  that  are  needed  to  correct 
known  emergency  conditions  or  which 
are  otherwise  needed  to  meet  statutory' 
or  other  legally  mandated  requirements, 
as  identified  by  the  IHA  in  its 
Comprehensive  Plan. 

(iv)  Inadequate  demonstration  of  long- 
terai  viability  at  reasonable  cost.  HUD 
determines  that  the  IHA  has  failed  to 
demonstrate  that  completion  of 
improvements  and  replacements 
identified  in  the  Comprehensive  Plan, 
as  required  by  §  950.672(d)  (2)  and  (3), 
will  reasonably  ensiire  long-term 
viability  of  one  or  more  Indian  housing 
developments  to  which  they  relate  at  a 
reasonable  cost,  as  required  by 
§  950.672(d)(4). 

(v)  Contradiction  of  local  government 
statement  or  IHA  resolution.  HUD  has 
evidence  which  tends  to  challenge,  in  a 
substantial  manner,  the  appropriate 
governing  body's  statement  or  IHA 
resolution  contained  in  the 
Comprehensive  Plan,  as  required  in 
§  950.672(d)  (6)  and  (7).  Such  evidence 
may  include,  but  is  not  necessarily 
limited  to: 

(A)  Evidence  that  the  IHA  failed  to 
implement  the  Partnership  Process  and 
to  meet  the  requirements  for  resident 
participation,  as  set  forth  in 

§  950.672(b).  In  such  cases.  HUD  shall 
review  the  IHA's  resident  participation 
process  and  any  supporting 
documentation  to  determine  whether 
the  standards  for  participation  under 
§  950.672(b)  were  met; 

(B)  With  respect  to  an  111,^  established 
under  State  law  and  determined  to  be 
subject  to  the  requirements  of  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619).  HUD  shall  also 
consider  as  such  evidence  the  following: 

[1]  A  pending  proceeding  against  the 
IHA  based  upon  a  charge  of 
discrimination  pursuant  to  the  Fair 
Housing  Act.  (For  purposes  of  this 
provision,  "a  charge  of  discrimination" 
means  a  charge,  pursuant  to  section 
810(g)(2)  of  tiie  Fair  Housing  Act  (42 
U.S.C.  3610(g)(2)).  issued  by  tiie  HUD 
General  Counsel,  or  his  or  her  legally 
authorized  designee;) 

(2)  A  pending  civil  rights  suit  against 
the  IHA  instituted  by  the  Department  of 
Justice; 

(3)  Outstanding  HUD  findings,  under 
§  950.120.  of  IHA  noncompUance  with 
civil  rights  statutes  and  executive  orders 
or  implementing  regulations,  as  a  result 
of  formal  administrative  proceedings, 
unless  the  IHA  is  implementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance; 
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§  950.678    i^nnual  Submission  of  activities 
and  expenc  itures. 

(a)  General.  The  Annual  Submission 
consists  o:  a  Five- Year  Action  Plan  with 
a  Work  St<  tement  for  each  of  the  five 


years  and  an  implementation  schedule 
for  the  current  year,  local  govermnent 
statement,  materials  demonstrating  the 
partnership  process,  and  other 
miscellaneous  documents  outlined  in 
this  section.  For  planning  purposes,  an 
IHA  may  use  either  the  amount  of 
funding  received  in  the  current  year  or 
the  formula  amount  provided  in  HUD's 
notification  under  §  950.669(b)(1)  in 
developing  the  Five- Year  Action  Plan 
for  presentation  at  the  resident  meetings 
and  public  hearing.  The  Work  Statement 
for  the  first  year  of  the  Five- Year  Action 
Plan  is  intended  to  provide  a  statement 
of  the  activities  and  costs  that  the  IHA 
plans  to  undertake,  in  whole  or  in  part, 
with  the  assistance  to  be  provided  by 
HUD  in  that  year.  The  Work  Statements 
for  all  five  years  will  be  at  the  same 
level  of  detail  so  that  the  IHA  may 
interchange  work  items  as  discussed  in 
§950.672(d)(5)(i). 

(b)  Submission.  After  considering  the 
amount  of  HUT)  assistance  under 
paragraph  (a)  of  this  section,  and 
estimating  how  much  funding  will  be 
available  from  other  sources,  such  as 
State  and  tribal  governments,  and 
determining  its  activities  and  costs 
based  on  the  current  FFY  formula 
amount,  the  IHA  shall  submit  its 
Annual  Submission  in  accordance  with 
instructions  provided  by  HUD. 

(c)  Acceptance  for  review.  Upon 
receipt  of  an  Annual  Submission  from 
an  IHA,  HUD  shall  determine  whether: 

(1)  It  contains  each  of  the  required 
components;  and 

(2)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring 
findings  of  inadequate  IHA 
performance,  audit  findings,  and  civil 
rights  compliance  findings.  If  the  IHA 
has  submitted  a  complete  Annual 
Submission  and  all  required 
information  and  assurances,  HUD  will 
accept  the  submission  for  review,  as  of 
the  date  of  receipt.  If  the  IHA  has  not 
submitted  all  required  material,  HUD 
will  promptly  notify  the  IHA  that  it  has 
disapproved  the  submission,  indicating 
the  reasons  for  disapproval,  the 
modifications  required  to  qualify  the 
Annual  Submission  for  HUD  review, 
and  the  date  by  which  such 
modifications  must  be  received  by  HUD. 

(d)  Resident  and  local  government 
participation.  An  IHA  is  required  to 
develop  its  Annual  Submission, 
including  any  proposed  amendments  to 
its  Comprehensive  Plan  as  provided  in 
§  950.672(e).  in  consultation  with 
officials  of  the  appropriate  governing 
body  (or,  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
in  consultation  with  the  CEO  of  each 
such  jurisdiction  or  with  an  advisory 


group  representative  of  all  jurisdictions) 
and  with  residents  and  especially  duly 
elected  resident  organizations  of  the 
developments  covered  by  the 
Comprehensive  Plan,  as  follows: 

(1)  Public  notice.  Within  a  reasonable 
amount  of  time  before  the  advance 
meeting  for  residents  under  paragraph 
(d)(2)  of  this  section,  and  the  public 
hearing  under  paragraph  (d)(3)  of  this 
section,  the  IHA  shall  provide  public 
notice  of  the  advance  meeting  and  the 
public  hearing  in  a  manner  determined 
by  the  IHA  and  which  ensures  notice  to 
all  duly  elected  resident  organizations. 
The  public  notice  shall  also  include  a 
summary  of  activities  of  the  previous 
year  (uses  of  past  funding)  and  progress 
update,  estimated  funding  level  (i.e.. 
current  year  funding  or  formula  amount, 
whichever  the  IHA  elects);  a  summary 
of  the  CGP  requirements;  the  estimated 
time  frames  for  completion  of  the 
required  CGP  documents;  and  the 
requirement  for  resident  participation  in 
the  planning,  development  and 
monitoring  of  modernization  activities 
under  the  CGP; 

(2)  Advance  meetingwitb  residents. 
The  IHA  shall  at  least  annually  hold  a 
meeting  open  to  all  residents  and  duly 
elected  resident  organizations.  The 
advance  meeting  shall  be  held  within  a 
reasonable  amount  of  time  before  the 
public  hearing  under  paragraph  (d)(3)  of 
this  section.  The  IHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  IHA's  Five- Year 
Action  Plan  (and  any  proposed 
amendments  to  the  IHA's 
Comprehensive  Plan  to  be  submitted 
with  the  Annual  Submission)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
Five- Year  Action  Plan  and  any  proposed 
amendments  to  the  Comprehensive 
Plan. 

(3)  Public  bearing.  The  IHA  shall 
annually  hold  at  least  one  public 
hearing,  and  any  appropriate  number  of 
additional  hearings,  to  ensure  ample 
opportunity  for  residents  of  the 
developments  covered  by  the 
Comprehensive  Plan,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns  and  discuss"the 
current  status  of  prior  approved 
programs.  The  IHA  shall  give  full 
consideration  to  the  comments  and 
concerns  of  residents,  local  govermnent 
officials,  and  other  interested  parties  in 
developing  its  Five- Year  Action  Plan,  or 
any  amendments  to  its  Comprehensive 
Plan. 

(4)  Expedited  scheduling.  IHAs  are 
encouraged  to  hold  the  meeting  with 
residents  and  duly  elected  resident 
organizations  under  paragraph  (dK2)  cf 


this  section,  and  the  public  hearing 
under  paragraph  (d)(3)  of  this  section 
between  July  1  (i.e..  after  the  end  of  the 
program  year— June  30)  and  September 
30.  using  the  formula  amount  for  the 
current  FFY.  If  an  IHA  elects  to  use  such 
expedited  scheduling,  it  must  explain  at 
the  meeting  with  residents  and  duly 
elected  resident  organizations  arid  at  the 
.public  hearing  that  the  current  FFY 
amount  is  not  the  actual  grant  amount 
for  the  subsequent  3rear,  but  is  rather  the 
amount  used  for  planning  purposes  and 
preparing  the  draft  Performance  and 
Evaluation  Report.  H  must  also  explain 
that  the  Five- Year  Action  Plan  will  be 
adjusted  when  HUD  provides 
notification  of  the  actual  formula 
amount,  and  explain  which  items  may 
be  added  or  deleted  to  adjust  for  the 
formula  amount  and  that  any  added 
items  will  come  from  the  Five- Year 
Action  Plan. 

(e)  Contents  of  Work  Statement.  The 
Work  Statement  for  each  year  must 
include,  for  each  development  or  on  an 
IHA-wide  basis  for  management 
improvements  for  which  work  is  to  be 
funded  out  of  that  year's  grant: 

(1)  A  list  of  development  accounts 
with  a  general  description  of  work 
items; 

(2)  The  cost  for  each  work  item,  as 
well  as  a  summary  of  cost  by 
development  account; 

(3)  The  IHA-wide  or  development- 
specific  management  improvements  to 
be  undertaken  during  the  year; 

(4)  For  each  development  and  for  or 
any  management  improvements  not 
covered  by  a  HUD-approved 
management  improvement  plan,  a 
schedule  for  the  use  of  current  year 
funds,  including  target  dates  for  the 
obligation  and  expenditure  of  the  funds. 
In  general,  HUD  expects  that  an  IHA 
vxill  obligate  its  current  year's  allocation 
of  CGP  funds  (except  for  its  funded 
replacement  reser\es)  within  t%vo  years, 
and  expend  such  funds  vdthin  three 
years,  of  the  date  of  HUD  approval, 
unless  longer  time-fiames  are  approved 
by  HUD  due  to  local  differences; 

(5)  A  summary  description  of  the 
actions  to  be  taken  with  non-CGP  funds 
to  meet  physical  and  management 
improvement  needs  which  have  been 
identified  fay  the  IHA  in  its  needs 
assessments; 

(6)  Any  documentation  that  HUD 
needs  to  assist  it  in  carrying  out  its 
responsibilities  under  the  National 
Enviromnental  Policy  Act  (42  U.S.C 
4321)  and  other  related  authorities  in 
accordance  with  §  950.120  (a)  and  lb): 

(7)  Other  infoimation,  as  specified  by 
HUD:  and 


(8)  An  IHA  resolution  approving  the 
Annual  Submission  or  any  amendments 
thereto,  as  set  forth  in  §  950.672(d)(7). 

(f)  Additional  submissions  with 
Annual  Submission.  An  IHA  must 
submit  with  the  Annual  Submission; 

(1)  Any  amendments  to  the 
Comprehensive  Plan,  as  set  forth  in 
§  950.672(e);   - 

(2)  A  summary  of  the  IHA's  resident 
consultation  activities,  including  a 

.  summary  of  the  general  issues  raised  by 
residents  and  others  during  the  public 
comment  process  and  the  IHA's 
response  to  the  general  issues;  and 

(3)  Such  additional  information  as 
may  Iw  prescribed  by  HUD.  HUD  shall 
review  any  proposed  amendments  to  the 
Comprehensive  Plan  in  accordance  with 
review  standards  under  §  950.675(b). 

^g)  HUD  review  and  approval  of 
Annual  Submission.  (1)  General.  An 
Annual  Submission  accepted  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  considered  to  be 
approved,  imless  HUD  notifies  the  IHA 
in  wTiting,  postmarked  within  75 
calendar  days  of  the  date  that  HUT) 
receives  the  Annual  Submission  for 
review  under  paragraph  (c)  of  this 
section,  that  HUT)  has  disapproved  the 
Annual  Submission,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  make  the 
Annual  Submission  approvable,  and  the 
date  by  which  such  modifications  must 
be  received  by  HUD.  HUD  shall  not 
disapprove  an  Annual  Submission  on 
the  basis  that  HUD  cannot  complete  its 
review  under  this  section  within  the  75- 
dav  deadhne; 

(2)  Bases  for  disapproval  for  Annual 
Submission.  HUD  shall  approve  the 
Annual  Submission,  except  where; 

(i)  Incomplete  insignificant  matters. 
HUD  determines  that  the  IHA  has  failed 
to  include  all  required  information  or 
documentation  in  its  Annual 
Submission; 

(ii)  Plainly  inconsistent  with 
Comprehensive  Plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  Annual  Submission  are 
plainly  inconsistent  with  the  IHA's 
approved  Comprehensive  Plan; 

(iii)  Contradiction  of  IHA  resolution 
HUD  has  evidence  which  tends  to 
challenge,  in  a  substantial  manner,  the 
certifications  contained  in  the  board 
resolution,  as  required  by 
§  950.672(d)(7). 

(h)  Amendments  to  Annual 
Submission.  The  IHA  shall  advise  HUD 
of  all  changes  to  the  IHA's  approved 
Work  Statement  for  year  one  in  its 
Performance  and  Evaluation  Report 
submitted  under  §950.684.  Any 
additional  work  items  (changes  which 
add  wtvrk  items),  except  for  emergency 


work,  must  be  within  tlie  IHA's 
approved  Five-Year  Action  Plan  or 
receive  prior  HUD  approval. 

(i)  Extension  of  time  for  performance. 
An  IHA  may  revise  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  Annual  Submission  whenever 
any  valid  delay  outside  the  IHA's 
control  occurs,  as  specified  by  HUD. 
Such  revision  is  subject  to  HUD  review 
under  §  950.687(a)(2)  as  to  the  IHA's 
continuing  capacity.  HUD  shall  not 
review  as  to  an  IHA's  continuing 
capacity  any  revisions  to  an  IHA's 
Comprehensive  Plan  and  related 
statements  where  the  basis  for  the 
revision  is  that  HUD  has  not  provided 
the  amount  of  assistance  set  forth  in  the 
Annual  Submission,  or  has  not  provided 
such  assistance  in  a  timely  manner. 

(j)  ACC  Amendment.  After  Hl^D 
approval  of  each  year's  Annual 
Submission.  HUD  and  the  IHA  shall 
enter  into  an  ACC  amendment  to  obtain 
modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  housing  for  not  less  than  20  years 
from  the  date  of  the  ACC  araendmeut 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

(k)  Declaration  of  Trust  An  1H.A  siiall 
execute  and  file  for  record  a  Decla.ralion 
of  Trust  as  provided  under  the  ACC  to 
protect  the  rights  and  interests  of  HUD 
throughout  the  20-year  period  during 
which  the  IHA  is  obligated  to  operate  its 
developments  in  accordance  with  the 
ACC.  the  Act,  and  HUD  regulations  and 
requirements.  A  Declaration  of  Trust  is 
not  required  for  Mutual  Help  units.  - 

§  950.681    Conduct  of  modernization 
activities. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  a  Five- Year  Action  Flan 
and  entered  into  an  ACC  amendment  or 
grant  agreement  with  the  IHA  for  year 
one  of  the  Plan,  the  IHA  shall  undertake 
the  modernization  activities  and 
expenditures  set  forth  in  its  approved 
Work  Statement  for  year  one  or 
substitute  work  items  from  within  the 
approved  Five-Year  Action  Plan,  subject 
to  the  following  requirements: 

(1 )  The  IHA  may  undertake  the 
activities  using  force  account  or  contract 
labor,  including  contracting  with  an 
RMC.  If  the  entirety  of  modernization 
activity  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  an 
RMC,  the  IHA  shall  not  retain  for  any 
administrative  or  other  reason,  any 
portion  of  the  CGP  funds  provided, 
unless  the  IHA  and  the  RMC  provide 
otherwise  by  contract;  and 
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(2)  All  activ  ilies  shall  be  monitored  by 
resident  grou  ts  within  the  framework 
and  intent  of  he  Partnership  Process. 

(b)  Fund  rsi  uisitions.  To  request 
modernization  funds  against  the 
approved  Wo:  k  Statement  for  year  one, 
the  IHA  shall  comply  with  requirements 
prescribed  by  HUD. 

(c)  Contraa  ing  requirements.  The  IHA 
shall  comply  ^\h  the  wage  rate 
requirements  in  §950.120.  In  addition, 
the  IHA  shall  comply  with  the 
requirements  set  forth  in  subpart  B  of 
this  part,  exc<  pt  as  follows: 

(1)  Assuror  ce  of  completion.  For  each 
construction  i  )r  equipment  contract  over 
$25,000,  the  ( ontractors  shall  furnish  a 
performance  ind  payment  bond  for  100 
percent  of  the  contract  price  or, 
notwithstand  ng  24  CFR  85.36(h)  and 
§950.170,  3  20  percent  cash  escrow,  or 
a  25  percent-  etter  of  credit  or.  as  may 
be  required  b  r  law,  separate 
performance  ind  payments  bonds,  each 
for  50  percen  or  more  of  the  contract 
price. 

(2)  Previou  :  participation.  An  IHA 
shall  ensure  I  3at  the  contractor  is  not  on 
the  GS  A  List  jf  Parties  Excluded  from 
Federal  Proci  irement  and 
Nonprocuren  lent  Programs. 

(dj  Assurai  tee  of  non-duplication.  The 
IHA  shall  en!  ure  that  there  is  no 
duplication  t  etween  the  activities 
carried  out  p  irsuant  to  the  CGP,  and 
activities  car  ied  out  with  other  funds. 

(e)  Fiscal  c  oseout  of  a  comprehensive 
grant.  Upon  i  xpenditure  by  an  IHA  of 
all  funds,  or  ermination  by  HUD  of  the 
activities  fur  ded  by  each  annual  grant, 
the  IHA  shal  submit  the  actual 
modemizati(  n  cost  certificate,  in  a  form 
prescribed  b;  ■  HUD,  to  HUD  for  review, 
audit  verifici  tion,  and  approval.  The 
audit  shall  fc  How  the  guidelines 
prescribed  b;  r  24  CFR  part  44.  Non- 
Federal  Gov«  mment  Audit 
Requirement  s.  If  the  audited 
modemizati(  n  cost  certificate  discloses 
imauthorize(  expenditures,  the  IHA 
shall  take  su  :h  corrective  actions  as 
HUD  may  di  -ect. 

§  950.684    IH.  V  Performance  and  Evaluation 
Report. 

(a)  Submii  sion.  For  any  FFY  in  which 
an  IHA  has  i  sceived  assistance  under 
this  subpart,  the  IHA  shall  submit  a 
Performance  and  Evaluation  Report,  in 
a  form  and  a  t  a  time  to  be  prescribed  by 
HUD,  descri  )ing  its  use  of  assistance  in 
accordance '  vith  the  approved  Five- Year 
Action  Plan  The  IHA  must  make 
reasonable  dfforts  to  notify  residents  and 
officials  oft  !e  appropriate  governing 
body  of  tha  ivailability  of  the  draft 
report,  mak<  copies  available  to 
residents  in  the  development  office,  and 
provide  resi  lents  with  at  least  30 


calendar  days  in  which  to  comment  on 
the  report. 

(b)  Content.  The  report  shall  include 
the  following: 

(1)  An  explanation  of  how  the  IHA 
has  used  other  funds,  such  as 
Community  Development  Block  Grant 
program  assistance.  State  or  Tribal 
assistance,  and  private  funding,  for  the 
needs  identified  in  the  IH A's 
Comprehensive  Plan  and  for  the 
purposes  of  this  subpart; 

(2)  An  explanation  of  how  the  IHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  Comprehensive 
Plan  and  to  carry  out  the  activities 
identified  in  its  approved  Five- Year 
Action  Plan,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  Five- Year 
Action  Plan,  and 

(ii)  Any  changes  to  the  Armual 
Submission  under  §  950.678(h); 

(3)  The  results  of  the  IHA's  process  for 
consulting  with  residents  on  the 
implementation  of  the  plan; 

(4)  The  current  status  of  the  IHA's 
obligations  and  expenditures  and 
specifying  how  the  IHA  is  performing 
with  respect  to  its  implementation 
schedules,  and  an  explanation  of  any 
necessary  revision  to  the  planned  target 
dates; 

(5)  A  summary  of  resident.  Tribal  or 
local  goverrunent  comments  received  on 
the  report;  and 

(6)  A  resolution  by  the  IHA  Board  of 
Commissioners  approving  the 
Performance  and  Evaluation  Report  and 
containing  a  certification  the  IHA  has 
made  reasonable  efforts  to  notify 
residents  in  the  development(s)  and 
local  government  officials  of  the 
opportunity  to  review  the  draft  and 
comment  on  it  before  its  submission  to 
HUD,  and  that  copies  of  the  report  were 
provided  to  residents  in  the 
development  office,  to  local  government 
officials,  or  furnished  upon  their 
request. 

§  950.687    HUD  review  o(  IHA  performance. 

(a)  HUD  determination.  At  least 
annually,  HUD  shall  carry  out  such 
reviews  of  the  performance  of  each  IHA 
as  may  be  necessary  or  appropriate  to 
make  the  determinations  required  by 
this  paragraph,  taking  into  consideration 
all  available  evidence. 

(1)  Conformity  with  Comprehensive 
Plan.  HUD  will  determine  whether  the 
IHA  has  carried  out  its  activities  under 
this  subpart  in  a  timely  manner  and  in 
accordance  with  its  Comprehensive 
Plan. 

(i)  In  making  this  determination,  HUD 
will  review  the  IHA's  performance  to 
determine  whether  the  modernization 


activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
Five- Year  Action  Plan.  HUD  will  also 
review  an  IHA's  schedules  which  are 
provided  with  its  Annual  Submission 
for  purposes  of  determining  whether  the 
IHA  has  carried  out  its  modernization 
activities  in  a  timely  manner; 

(ii)  HUD  will  review  an  IHA's 
performance  to  determine  whether  the 
activities  carried  out  comply  with  the 
requirements  of  the  Act,  including  the 
requirement  that  the  work  carried  out 
meets  the  modernization  and  energy 
conservation  standards  in  §950.603, 
this  part,  and  other  applicable  laws  and 
regulations. 

(2)  Continuing  capacity.  HUD  will 
determine  whether  the  IHA  has  a 
continuing  capacity  to  carry  out  its 
Comprehensive  Plan  in  a  timely 
manner.  After  the  first  full  operational 
year  of  CGP.  CLAP  experience  will  not 
be  taken  into  consideration  except 
where  the  IHA  has  not  yet  had 
comparable  experience  under  the  CGP 

(i)  The  primary  factors  to  be 
considered  in  arriving  at  a 
determination  that  a  recipient  has  a 
continuing  capacity  are  those  described 
in  paragraphs  (a)(1)  and  (a)(3)  of  this 
section  as  they  relate  to  carrying  out  the 
Comprehensive  Plan.  HUD  generally 
will  consider  an  IHA  to  have  a 
continuing  capacity  if  it  determines  that 
the  IHA  has: 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CLAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  IHA  obligates  its  modernization 
funds  within  two  years  from  the 
execution  of  the  ACC  amendment  and 
expends  such  modernization  funds 
within  three  years  of  ACC  amendment 
execution,  or  such  longer  period  if 
agreed  to  by  HUD  in  an  implementation 
schedule,  except  in  circumstances 
beyond  the  IHA's  reasonable  control. 

(B)  Adequately  inspected  the  funded 
modernization  to  assure  that  the 
physical  work  is  being  carried  out  in 
accordance  with  the  plans  and 
specifications  and  the  modernization 
and  energy  conservation  standards  (or. 
in  the  case  of  an  IHA's  performance 
under  CIAP,  whether  the  IHA  has 
carried  out  the  physical  work  in 
accordance  with  the  HUD-approved 
budget  and  in  conformance  with  the 
modernization  and  energy  conservation 
standards)  and  that  any  HUD 
monitoring  findings  relating  to  the 
quality  of  the  physical  work  have  been, 
or  are  being,  resolved); 

(C)  Established  and  maintained 
internal  controls  for  its  modernization 
program  in  accordance  with  HUD 


requirements  for  financial  management 
and  accounting,  as  determined  by  the 
fiscal  audit; 

(D)  Administered  its  modernization 
contracts  in  accordance  with  a  HUD- 
approved  procurement  policy,  which 
meets  the  requirements  of  24  CFR 
85.36(a)  and  §950.160; 

(E)  Carried  out  its  activities  in 
accordance  with  its  Comprehensive 
Plan  and  HUDreauirements;  and 

(F)  Has  satisfied,  or  made  reasonable 
progress  toward  satisfying,  the 
performance  standards  prescribed  in 
paragraph  (a)(3)  of  this  section  as  they 
relate  to  activities  imder  the  CGP 
program; 

(ii)  HUD  will  give  particular  attention 
to  IHA  efforts  to  accelerate  the  progress 
of  the  program  and  to  prevent  the 
recurrence  of  past  deficiencies  or 
noncompliance  with  applicable  laws 
and  regulations. 

(3)  Reasonable  progress.  HUD  shall 
determine  whether  the  IHA  has 
satisfied,  or  has  made  reasonable 
progress  towards  satisfying,  the 
following  performance  standards: 

(i)  WitL  respect  to  the  physical 
condition  of  each  development,  whether 
the  work  items  being  carried  out  by  the 
IHA  are  in  conformity  with  the 
modernization  and  energy  conservation 
standards  in  §  950.603,  and  whether  the 
IHA  has  brought,  or  is  making 
reasonable  progress  toward  bringing,  all 
of  its  developments  to  these  standards, 
in  accordance  with  its  physical  needs 
assessment;  and 

(ii)  With  respect  to  the  management 
condition  of  the  IHA,  whether  the  IHA 
is  making  reasonable  progress  in 
implementing,  the  work  items  (specified 
in  its  annual  submission  and  Five- Year 
Action  Plan),  necessary  to  eliminate  the 
deficiencies  identified  in  its 
management  needs  assessment;  and 

(iii)  In  determining  whether  the  IHA 
has  made  reasonable  progress,  HUD  will 
take  into  account  the  level  of  funding 
available  and  whether  the  IHA  obligates 
its  modernization  funds  within  two 
years  from  the  execution  of  the  ACC 
amendment  and  expends  such 
modernization  funds  within  three  years 
of  ACC  amendment  execution,  or  such 
longer  period  if  agreed  to  by  HUD  in  an 
implementation  schedule.  The  IHA 
must  demonstrate  to  HUD's  satisfaction 
that  any  lack  of  timeliness  (beyond  the 
time  periods  specified  in  this  paragraph 
or  date  specified  in  a  HUD  approved 
implementation  schedule)  has  resulted 
from  factors  beyond  the  IHA's 
reasonable  control. 

(b)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  IHA  performance  and 
findings  of  any  of  the  deficiencies  in 
paragraph  (d)  of  this  section,  HUD  may 


issue  to  the  IHA  a  notice  of  deficiency 
stating  the  specific  program 
requirements  which  the  IHA  has 
violated  and  requesting  the  IHA  to  take 
any  of  the  actions  in  paragraph  (e)  of 
this  section. 

(c)  Corrective  action  order.  (1)  Based 
on  HUD  reviews  of  IHA  performance 
and  findings  of  any  of  the  deficiencies 
paragraph  (d)  of  this  section,  HUD  may 
issue  to  the  IHA  a  corrective  action 
order,  whether  or  not  a  notice  of 
deficiency  has  previously  been  issued  in 
regard  to  the  specific  deficiency  on 
which  the  corrective  action  order  is 
based.  HUD  may  order  corrective  action 
at  any  time  by  notifying  the  IHA  of  the 
specific  program  requirements  which 
the  IHA  has  violated,  and  specifying 
that  any  of  the  corrective  actions  listed 
in  paragraph  (e)  of  this  section  must  be 
taken.  HUD  shall  design  corrective 
action  to  prevent  a  continuation  of  the 
deficiency,  mitigate  any  adverse  effects 
of  the  deficiency  to  the  extent  possible, 
or  prevent  a  recurrence  of  the  same  or 
similar  deficiencies. 

(2)  Before  ordering  corrective  action, 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  consult  with  HUD 
regarding  the  proposed  action. 

(3)  Any  corrective  action  ordered  by 
HUD  shall  become  a  condition  of  the 
grant  agreement. 

(4)  If  HUD  orders  corrective  action  by 
an  IHA  in  accordance  with  this  section, 
the  IHA's  Board  of  Commissioners  must 
notify  affected  residents  of  HUD's 
determination,  the  bases  for  the 
determination,  the  conditioning 
requirements  imposed  under  this 
paragraph,  and  the  consequences  to  the 
IHA  if  it  fails  to  comply  with  HUD's 
requirements. 

(d)  Basis  for  corrective  action.  HUD 
may  order  an  IHA  to  take  corrective 
action  only  if  HUD  determines: 

(1)  The  IHA  has  not  submitted  a 
performance  and  evaluation  report,  in 
accordance  with  §  950.684; 

(2)  The  IHA  has  not  carried  out  its 
activities  under  the  CGP  program  in  a 
timely  manner  and  in  accordance  with  • 
its  Comprehensive  Plan  or  HUD 
requirements,  as  described  in  paragraph 
(a)(1)  of  this  section; 

(3)  The  IHA  does  not  have  a 
continuing  capacity  to  carry  out  its 
Comprehensive  Plan  in  a  timely  manner 
or  in  accordance  with  its 
Comprehensive  Plan  or  HUD 
requirements,  as  described  in  paragraph 
(a)(2)  of  this  section; 

(4)  The  IHA  has  not  satisfied,  or  has 
not  made  reasonable  progress  towards 
satisfying,  the  performance  standards 
specified  in  paragraph  (a)(3)  of  this 
section; 


(5)  An  audit  conducted  in  accordance 
with  24  CFR  part  44  and  §  950.120,  or 
pursuant  to  other  HUD  reviews 
(including  monitoring  findings)  reveals 
deficiencies  that  HUD  reasonably 
believes  require  corrective  action; 

(6)  The  IHA  has  failed  to  repay  HUD 
for  amounts  awarded  under  the  CGP 
program  that  were  improperly 
expended;  or 

(7)  The  IHA  has  been  determined  to 
be  high  risk,  in  accordance  with 
§950.135. 

(e)  Types  of  corrective  action.  HUD 
may  direct  an  IHA  to  take  one  or  more 
of  the  following  corrective  actions: 

(1)  Submit  additional  information: 
(i)  Concerning  the  IHA's 

administrative,  planning,  budgeting, 
accounting,  management,  and 
evaluation  functions,  to  determine  the 
cause  for  a  IHA  not  meeting  the 
standards  in  paragraph  (a)  (1).  (2).  or  (3) 
of  this  section; 

(ii)  Explaining  any  steps  the  IHA  is 
taking  to  correct  the  deficiencies; 

(iii)  Documenting  that  IHA  aqtivities 
were  not  inconsistent  with  the  ^A's 
annual  statement  or  other  applicable 
laws,  regulations,  or  program 
requirements;  and 

(iv)  Demonstrating  that  the  IHA  has  a 
continuing  capacity  to  carry  out  the 
Comprehensive  Plan  in  a  timely 
manner: 

(2)  Submit  schedules  for  completing 
the  work  identified  in  its  Work 
Statements  and  report  periodically  on 
its  progress  on  meeting  the  schedules; 

(3)  Notwithstanding  24  CFR  85.36(g), 
submit  to  HUD  the  following  documents 
for  prior  approval,  which  may  include, 
but  are  not  limited  to: 

(i)  Proposed  agreement  with  the 
architect/engineer  (prior  to  execution); 

(ii)  Complete  construction  and  bid 
documents  (prior  to  soliciting  bids); 

(iii)  Proposed  award  of  contracts, 
including  construction  and  equipment 
contracts  and  management  contracts;  or 

(iv)  Proposed  contract  modifications 
prior  to  issuance,  including 
modifications  to  construction  and 
equipment  contracts,  and  management 
contracts. 

(4)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  Comprehensive  Plan,  annual 
statement,  or  performance  and 
evaluation  report; 

(5)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  Comprehensive  Plan.  Five- Year 
Action  Plan,  or  Performance  and 
Evaluation  Report: 
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(6)  Reimbura  ,  from  non-HUD 
sources,  one  or  ntiore  program  accounts 
for  anv  amount!  i  improperly  expended; 

(7)  Take  such  other  corrective  actions 
HUD  determine  s  appropriate  to  correct 
IHA  deficiencies. 

(8)  Submit  to  an  alternative 
manageme  -t  sU  ategy  which  may 
involve  third-pj  ity  oversight  or 
administration  )f  the  modernization 
function  (see  §!  i5Q.669{d));  and 

(9)  Take  sudi  other  corrective  actions 
HUD  determine  s  appropriate  to  correct 
IHA  deficiencie  s. 

(f)  Failure  to  ake  corrective  action.  In 
cases  where  HI  D  has  ordered  corrective 
action  and  the  I  rlA  has  failed  to  take  the 
required  action: ;  within  a  reasonable 
time,  as  specifi*  d  by  HUD,  HUD  may 
take  one  or  mor  j  of  the  following  steps. 

(1)  Withhold  iome  or  all  of  the  IHA's 
grant; 

(2)  Declare  a  treach  of  the  ACC  grant 
amendment  wil  i  respect  to  some  or  all 
of  the  IHA's  fur  ctions;  or 

(3)  Any  other  sanction  authorized  by 
law  or  regulation. 

(g)  Realiocati  m  offur\ds  that  have 
been  withheld.  fVhere  HUD  has 
withheld  for  a  j  rescribed  period  of  time 
some  or  ai.  of  ai  i  IHA's  annual  grant, 
HUD  may  reallocate  such  amounts  to 
other  IHAs/PHAs  under  the  CGP  - 
program,  subject  to  approval  in 
appropriations  icts.  "The  reallocation 
shall  be  made  ti  i  IHAs  which  HUD  has 
determined  to  t  e  administratively 
capable  under  ^  950.135.  and  to  PHAs 
under  the  CGP  >rogram  which  are  not 
designated  as  either  troubled  or  mod 
troubled  under  the  PHMAP  at  24  CFR 
part  901 .  based  upon  the  relative  needs 
of  these  IHAs  and  PHAs,  as  determined 
under  the  formi  lia  at  §  950.601 . 

(h)  Right  to  flj  jpeaJ.  Before 
withholding  some  or  all  of  the  IHA's 
annual  grant,  diiclaring  a  breach  of  the 
ACC  grant  amendment,  or  reallocating 
funds  that  have  been  withheld,  HUD 
will  notify  the  ^A  and  give  it  an 
opportunity,  wi  thin  a  prescribed  period 
of  time,  to  pres(  mt  to  the  Assistant 
Secretary  f.  r  Pi  blic  and  Indian  Housing 
any  argujnents  >r  additional  facts  and 
data  concerning  the  proposed  action. 

(i)  Notification  of  residents.  The  IHA's 
Board  of  Commiissi oners  must  notify 
affected  residents  of  HUD's  final 
determination  tp  withhold  funds, 
declare  a  breack  of  the  ACC  grant 
amendment,  or  reallocate  funds,  as  well 
as  the  basis  for,  and  the  consequences 
resulting  from,  mch  a  determination. 

(j)  Recapture.  In  addition,  HUD  may 
recapture  for  gcod  cause  any  grant 
amounts  previously  provided  to  an  IHA, 
based  upon  a  di  itermination  that  the 
IHA  has  failed  o  comply  with  the 
requirements  o  the  CGP  program. 


Before  recapturing  any  grant  amounts, 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  appeal  in  accordance 
with  §  950.687(h).  Any  reallocation  of 
recaptured  amounts  will  be  in 
accordance  with  §  950.687(g).  ITie  IHA's 
board  of  Commissioners  must  notify 
affected  residents  of  HUD's  final 
determination  to  recapture  any  funds. 

Subpart  J — Operating  Subsidy 

§  950.701    Purpose  and  applicability. 

(a)  Implementation  of  section  9(a).  (1) 
The  purpose  of  this  subpart  is  to 
establish  standards  and  policies  for  the 
distribution  of  operating  subsidy  in 
accordance  with  section  9(a)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437g(a)).  Section  9{a)  authorizes 
the  Secretary  of  Housing  and  Urban 
Development  (HUD)  to  make  annual 
contributions  for  the  operation  of  IHA- 
owmed  rental  housing  (operating 
subsidy). 

(2)  This  subpart  establishes  standards 
for  the  cost  of  providing  comparable 
services  as  determined  in  accordance 
with  a  formula  representing  the 
operations  of  a  prototype  well-managed 
project,  taking  into  account  the 
character  and  location  of  the  project  and 
the  characteristics  of  the  families 
served.  These  standards,  poUcies  and 
procedures  are  called  the  Performance 
Funding  System  (PFS),  as  described  in 
this  subpart.  The  provisions  of  PFS  are 
intended  to  recognize  and  give  an 
incentive  for  efficient  and  economical 
management  and  to  avoid  the 
expenditure  of  Federal  funds  to 
compensate  for  excessive  costs 
attributable  to  poor  or  inefficient 
management.  PFS  is  intended  to  provide 
the  incentive  and  financial  discipline 
for  excessively  high-cost  IHAs  to 
improve  their  management  efficiency. 

(b)  Applicability.  This  subpart  is 
applicable  to  all  IHA-owned  rental  units 
under  Annual  Contributions  Contracts. 
This  subpart  is  not  apphcable  to  the 
Section  23  Leased  Housing  Program,  the 
Section  23  Housing  Assistance 
Payments  Program,  the  Section  8 
Housing  Assistance  Payments  Program, 
the  Mutual-Help  Program,  or  the 
Turnkey  111  Homeownership 
Opportunity  Program.  Provisions 
regarding  operating  subsidy  for  the 
homeownership  programs  are  found  in 
the  apphcable  subpart  of  this  rule 
(subpart  E  for  Mutual  Help  of  this  part, 
and  subpart  G  for  Turnkey  III  of  this 
part). 

§  950.705    Determination  of  amount  of 
operating  subsidy  under  PFS. 

The  amount  of  operating  subsidy  for 
which  each  IHA  is  eligible  shall  be 


determined  as  follows:  The  projected 
operating  income  level  is  subtracted 
from  the  total  expense  level  (Allowable 
Expense  Level  plus  Utilities  Expense 
Level).  These  amounts  are  per-unit  per- 
month  dollar  amounts,  and  must  be 
multiplied  by  the  Unit  Months 
Available.  Transition  funding,  if 
applicable,  and  other  costs  as  specified 
in  paragraphs  (b)  through  (e)  of 
§  950.720  are  then  added  to  this  total  in 
order  to  determine  the  total  amount  of 
operating  subsidy  for  the  requested 
budget  year,  exclusive  of  consideration 
of  the  cost  of  an  independent  audit.  As 
an  independent  operating  subsidy 
eligibility  factor,  an  IHA  may  receive 
operating  subsidy  in  an  amount, 
approved  by  HUt),  equal  to  the  actual  or 
estimated  cost  of  the  independent  audit 
to  be  prorated  to  operations  of  the  IHA- 
owned  rental  housing, (under 
§  950.720(a)).  (See  §  950.730  regarding 
adjustments.) 

§  950.71 0    Computation  of  allowable 
expense  level. 

The  IHA  shall  compute  its  Allowable 
Expense  Level  (AEL)  using  forms 
prescribed  by  HUD.  as  follows: 

(a)  Computation  of  Base  Year  Expense 
Level.  The  Base  Year  Expense  Level 
includes  payments  in  heu  of  taxes 
(PILOT)  required  by  a  Cooperation 
Agreement  even  if  PILOT  is  not 
included  in  the  approved  operating 
budget  for  the  base  year  because  of  a 
waiver  of  the  requirements  by  the  local 
taxing  jurisdiction(s).  The  Base  Year 
Expense  Level  includes  all  other 
operating  expenditures  as  reflected  in 
the  IHA's  operating  budget  for  the  base 
year  approved  by  HUD  except  the 
following: 

(1)  Utilities  expense; 

(2)  Cost  of  an  independent  audit; 

(3)  Adjustments  applicable  to  budget 
years  before  the  base  year; 

(4)  Expenditures  supported  by 
supplemental  subsidy  payments 
applicable  to  budget  years  before  the 
base  year; 

(5)  All  other  expenditures  that  arc  not 
normal  fiscal  year  expenditures  as  to 
amount  or  as  to  the  purpose  for  which 
expended; and 

(6)  Expenditures  that  were  funded 
from  a  nonrecurring  source  of  income. 

(b)  Adjustment.  In  compliance  with 
the  six  exclusions  set  forth  in  paragraph 
(a)  of  this  section,  the  IHA  shall  adjust 
the  AEL  by  excluding  any  of  these  items 
from  the  Base  Year  Expense  Level  if  this 
has  not  already  been  accomplished.  If 
such  adjustment  is  made  in  the  second 
or  some  later  fiscal  year  of  the  PFS,  the 
AEL  shall  be  adjusted  in  the  year  in 
which  the  adjustment  is  made,  but  the 
adjustment  shall  not  be  applied 
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retroactively.  If  the  IHA  does  not  make 
these  adjustments,  the  HUD  Field  Office 
shall  compute  the  adjustments. 

(c)  Computation  of  "Formula  Expense 
Level".  The  IHA  shall  compute  its 
Formula  Expense  Level  in  accordance 
with  a  HUD-  prescribed  formula  that 
estimates  the  cost  of  operating  an 
average  imit  in  a  particular  IHA's 
inventory.  The  formula  takes  into 
account  such  data  as  the  number  of  two 
or  more  bedroom  units,  ratio  of  two  or 
more  bedroom  units  in  high-nse  family 
projects,  ratio  of  units  with  three  or 
more  bedrooms,  local  government  wage 
rates,  and  number  of  pre- 1940  rental 
units  occupied  by  poor  households.  It 
uses  weights,  and  a  local  inflation  factor 
assigned  each  year,  to  derive  a  Formula 
Expense  Level  for  the  current  year  and 
the  requested  budget  year.  The  weights 
of  the  formula  and  the  formula  are 
subject  to  updating  by  HUD. 

(d)  Computation  of  Allowable 
Expense  Level.  The  IHA  shall  compute 
its  Allowable  Expense  Level  as  follows: 

(1)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  where  Base  Year 
Expense  Level  does  not  exceed  the  top 
of  the  range.  The  top  of  the  range  is 
defined  as:  FEL  plus  $10.31  for  fiscal 
years  starting  before  April  1,  1992,  and 
FEL  multiplied  by  1.15  for  fiscal  years 
starting  on  or  after  April  1,  1992.  Every 
IHA  whose  Base  Year  Expense  Level  is 
less  than  the  top  limit  of  the  range  shall 
compute  its  AEL  for  the  first  budget  year 
under  PFS  by  adding  the  following  to  its 
Base  Year  Expense  Level  (before 
adjustment  under  §  950.730); 

(i)  Any  increase  approved  by  HUD  in 
accordance  with  §  950.730(a); 

(ii)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the  base 
year  and  the  Formula  Expense  Level  for 
the  first  budget  year  under  PFS;  and 

(iii)  The  sum  of  the  Base  Year 
Expense  Level,  and  any  amounts 
described  in  paragraphs  (d)(1)  (i)  and  (ii) 
of  this  section  multiplied  by  the  local 
inflation  factor. 

(2)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  where  Base  Year 
Expense  Level  exceeds  the  top  of  the 
range.  The  top  of  the  range  is  defined 
as:  FEL  plus  $10.31  for  fiscal  years 
starting  before  April  1,  1992.  and  FEL 
multiplied  by  1.15  for  fiscal  years 
starting  on  or  after  April  1,  1992.  Every 
IHA  whose  Base  Year  Expense  Level 
exceeds  the  top  of  the  range  shall 
compute  its  AEL  for  the  first  budget  year 
under  PFS  by  adding  the  following  to 
the  top  of  the  range  (not  to  its  Base  Year 
Expense  Level,  as  in  paragraph  (d)(1)  of 
this  section): 

(i)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the  base 


year  and  the  Formula  Expense  Level  or 
the  first  budget  year  under  PFS; 

(ii)  The  sum  of  the  figure  equal  to  the 
top  of  the  range  and  the  increase 
(decrease)  described  in  paragraph 
(d)(2)(i)  of  this  section,  multiplied  by 
the  local  inflation  factor.  (If  the  Base 
Year  Expense  Level  is  above  the 
allowable  expense  level,  computed  as 
provided  in  paragraph  (d)  of  this 
section,  the  IHA  may  be  eligible  for 
transition  funding  under  §950.735.) 

(3)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  for  a  new  project. 
A  new  project  of  a  new  IHA  or  a  new 
project  of  an  existing  IHA  that  the  IHA 
decides  to  place  under  a  separate  ACC, 
which  did  not  have  a  sufficient  number 
of  units  available  for  occupancy  in  the 
base  year  to  have  a  level  of  operations 
representative  of  a  full  fiscal  year  of 
operation  is  considered  to  be  a  "new 
project".  The  AEL  for  the  first  budget 
year  under  PFS  for  a  "new  project"  will 
be  based  on  the  AEL  for  a  comparable 
project,  as  determined  by  the  HUD  Field 
Office.  The  IHA  may  suggest  a  project  or 
projects  it  believes  to  be  comparable. 

(4)  Allowable  Expense  Level  for 
budget  years  after  the  first  budget  year 
under  PFS  that  begins  on  or  after  April 
1,  1986.  For  each  budget  year  after  the 
first  budget  year  under  PFS  that  begin 
on  or  after  April  1, 1986,  the  AEL  shall 
be  computed  as  follows: 

(i)  The  allowable  expense  level  shall 
be  increased  by  any  increase  to  the  AEL 
approved  by  HUD  under  §  950.720(c); 

(ii)  The  AEL  for  the  current  budget 
year  also  shall  be  increased  (or 
decreased)  by  either; 

(A)  If  the  IHA  has  not  experienced  a 
change  in  the  number  of  its  units  in 
excess  of  5  percent  or  1,000  units, 
whichever  is  less,  since  the  last 
adjustment  to  the  AEL  based  on 
paragraph  (d)(4)(ii)(B)  of  this  section, 
the  AEL  shall  be  increased  by  one-half 
of  one  percent  (.5  percent);  or 

(B)  If  the  IHA  has  experienced  a 
change  in  the  number  of  units  in  excess 
of  5  percent  or  1,000  units,  whichever 
is  less,  since  the  last  adjustment  to  the 
AEL  based  on  this  paragraph  (d)(4)(ii)(B) 
of  this  section,  it  shall  use  the  increase 
(decrease)  between  the  Formula 
Expense  Level  for  the  cu.Tent  budget 
year  and  the  Formula  Expense  Level  for 
the  requested  budget  year.  The  IHA 
characteristics  that  shall  be  used  to 
compute  the  Formula  Expense  Level  for 
the  current  budget  year  shall  be  the 
same  as  those  that  were  used  for  the 
requested  budget  year  when  the  last 
adjustment  to  the  AEL  was  made  based 
on  this  paragraph  (d)(4){iij(B)  of  this 
section,  except  that  the  number  of 
interim  years  in  which  the  .5  percent 
adjustment  was  made  under  paragraph 


(d)(4)(ii)(A)  of  this  section  shall  be 
added  to  the  average  age  that  was  used 
for  the  last  adjustment;  and 

(iii)  The  amount  computed  in 
accordance  with  paragraphs  (d)(4)  (i) 
and  (ii)  of  this  section  shall  be 
multiplied  by  the  local  inflation  factor 
Example: 

FY  1987.  Assume  that:  (1)  The  IHA  has 
experienced  no  change  in  the  number  of  its 
units,  (2)  the  AEL  for  the  IHA's  FY  1986  is 
S64.00,  and  (3)  the  applicable  local  inflation 
factor  is  6  percent  (expressed  as  1.06).  The 
AEL  for  FY  1987  is  S68.18,  computed  as 
follows: 

1.  Allowable  Expense  Level  for 

FY  1986  564.00 

2.  Delta:  Increase  (or  Decrease) 
in     Formula     Expense     Level 

($64.00 X. 5  percent)  .32 

3.  Sum  (line  1  plus  line  2)  64.32 

4.  Local  Inflution  Factor 1.06 

5.  Allowable  Expense  Level  for 
FY  1987  (line  3  multiplied  by 

line  4) $68.13 

FY  1988.  Assume  that  the  IHA  has 
deprogrammed  (e.g..  demolished  or  sold)  a 
project  that  represents  seven  percent  of  its 
units,  and  that  the  !i^i  time  an  adjust.Ticnt  to 
the  AEL  was  made  based  on  paragraph 
(d)(4)(ii)(B)  of  this  section  was  in  its  FY  1985. 
at  which  time  the  IHA  had  the  following 
characteristics  for  its  requested  budget  year 
average  age  of  10  years,  average  project 
height  of  5  stories,  and  average  unit  size  of 
4  bedrooms.  The  Fcnnjla  Exptense  Level  for 
the  current  budget  year  is  calculated  using  12 
years  (10  years  plus  two  years  in  which  the 
standard  .5  percent  adjustment  was  used),  5 
stories  and  4  bedrooms. 

Also  assume  that  Formula  Expense  Level 
calculated  based  on  these  characteristics  is 
$70.00  and  that  the  IHA  average 
characteristics  for  the  requested  budct;'.  vear 
are  now  an  average  age  of  8  years,  average 
project  height  of  4  stories  and  average  unit 
size  of  2  bedrooms,  resulting  in  a  Formula 
Expense  Level  for  the  requested  budget  year 
of  $68.00.  The  Formula  Expense  Level  for  the 
requested  budget  year,  therefore,  decreases 
by  $2.00.  Assuming  that  the  local  inflation 
factor  is  4.5  percent  (expressed  as  1.045),  the 
AEL  for  FY  1988  is  569.16.  computed  as 
follows: 

1.  Allowable  Expense  Level  for 

FY  1987   „..  _        S68.'iS 

2.  Delta  (or  Decrease)  in  Formula 

Expense  Level  (2.0C()  ■ 

3.  Sum  (line  1  plus  line  2)  66.18 

4.  Local  Inflation  Factor .        1.0- ;» 

5.  Allowable  E.xpense  Level  for 
FY  1988  (line  3  multiplied  by 

line  4) S69.'.  3 

It  should  be  noted  that  the  Dcha  in  line  2 
of  the  example  reflects  the  appiic>t*.oa  of  u.f 
fonnula  weights,  constant  and  local  iriflatiou 
factor  for  the  requested  budget  year  applied 
first  to  the  IHA  characteristics  Jo*^  tha  currer.t 
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then  to  the  IHA 
cv  the  requested  budget  year, 
respective  Formula  Expense 
inflation  factor  shown  on 
i  mple  ia  the  same  one  used 
the  Formula  Expense  Levels. 


(5)  Allowab  1e  Expense  Le\'el  for 
budget  years  i  ifter  the  first  budget  year 
under  PFS  th^t  begins  on  or  after  April 
1,  1992.  For  e*ch  budget  year  after  the 
first  budget  y<  ar  undw  PFS  that  begins 
on  or  after  Ap  ril  1, 1992,  the  AEL  shall 
be  computed  is  follows: 

(i)  The  Alio  wable  Expense  Level  shall 
be  increased  I  y  any  increase  to  the  AEL 
approved  by  I  lUD  under  §  950.720(c): 

(ii)  The  AB  .  for  the  Current  Budget 
Year  also  shai  be  adjusted  as  follows: 

(A)  Increase  d  by  one-half  of  one 
percent  (.5  pe  -cent);  and 

'J  \  has  e.xperienced  a 
number  of  units  in  excess 
of  5  percent  o  •  1,000  units,  whichever 
is  less,  since  t  le  last  adjustment  to  the 

this  paragraph  (d)(5)(ii)(B) 
of  this  sectior ,  it  shall  use  the  increase 
(decrease)  bet  veen  the  Formula 
Expense  Leve  for  the  Current  Budget 
Year  and  the  "ormula  Expense  Level  for 
the  Requestec  Budget  Year.  The  IHA's 
characteristic  ;  that  shall  be  used  to 
compute  the  I  ormula  Expense  Level  for 
the  Current  Bi  idget  Year  shall  be  the 
same  as  those  that  applied  to  the 
Requested  Bu  iget  Year  when  the  last 

the  AEL  was  made  based 
on  this  paragi  iph  (d)(5)(ii)(B)  of  this 
section,  excep  t  that  the  number  of 
interim  years  in  which  the  .5  percent 
adjustment  w  is  made  under  paragraph 


(B)  If  the 
change  in  the 


(d)(5)(ii){A)  o 


added  to  thp  '-  verage  age  that  was  used 
for  the  last  ^ .  ustment. 


w  th 


(iii)The 
accordance 
and  (ii)  of  this 
multiplied  by 

(6)  Adjustn  ent 
Leve]  for  bud^  et 
budget  year  u  ider 
the  AEL  of  bu  dget 
year  under  PHS 
§§950.710*) 


Beginning 


1-1-92 
1-1-93 


(2)  Altemal 
not  available 
period: 


this  section  shall  be 


amlount  computed  in 

paragraphs  (d)(5)  (i) 
section  shall  be 
the  Local  Inflation  Factor. 


cf  Allowable  Expense 
years  after  the  first 
PFS.  HUD  may  adjust 
years  after  the  first 
under  the  provisions  of 
or  950.720(c). 


§95a715    Computation  Of  utUities  expense 
level. 

(a)  General.  In  recognition  of  the  rapid 
rises  which  occur  in  utifities  costs,  the 
wide  diversity  among  IHAs  as  to  types 
of  utilities  services  used  and  the  maimer 
in  which  utilities  payments  are 
allocated  between  IHAs  and  tenants, 
and  the  fact  that  utilities  rates  charged 
by  suppliers  are  beyond  the  control  of 
the  IHA,  the  PFS  treats  utiUties 
expenses  separately  from  other  IHA 
expenses.  Utilities  expenses  are, 
therefore,  excluded  from  the  IHA's 
allowable  expense  level  and  the  PFS 
provides  for  computation  of  the  amount 
of  operating  subsidy  for  utilities  costs 
based  upon  a  calculated  utiiiues 
expense  of  each  IHA.  Accordingly,  the 
IHA's  utilities  expense  level  for  the 
requested  budget  year  shall  be 
computed  by  multiplying  the  allowable 
utilities  consumption  level  (AUCL)  per- 
unit  per-month  for  each  utility, 
determined  as  provided  in  paragraph  (c) 
of  this  section,  by  the  projected  utility 
rate  determined  as  provided  in 
paragraph  (b)  of  this  section.  The  AUCL 
for  space  heating  utilities  will  be 
adjusted  after  the  end  cf  the  affected 
fiscal  year  pursuant  to  the  instructions 
of  paragraph  (d)  of  this  section. 

(d)  Utilities  rates,  (l)  The  currently 
applicable  rates,  with  consideration  of 
adjustments  and  pass-throughs,  in  effect 
at  the  time  the  operating  budget  is 
submitted  to  HUD  will  be  used  as  the 
utilities  rates  for  the  requested  budget 
year,  except  that,  when  the  appropriate 
utility  commission  has,  before  the  date 
of  submission  of  the  operating  budget  to 
HUD,  approved  and  published  rate 
changes  to  be  applicable  during  the 
requested  budget  year,  the  future 
approved  rates  may  be  used  as  the 
utilities  rates  for  the  entire  requested 
budget  year. 

(2)  If  an  IHA  takes  action,  such  as  a 
well-head  purchase  of  natural  gas  or 
administrative  appeals  or  legal  action 
beyond  normal  pubhc  participation  in 
rate-making  proceedings  to  reduce  the 
rate  it  pays  for  utilities  (including  water, 
fuel  oil,  electricity,  and  gas),  then  the 
IHA  will  be  permitted  to  retain  one-half 
of  the  cost  savings  during  the  first  12 
months  attributable  to  its  actions.  Upon 


determination  that  the  action  was  cost- 
effective  in  the  first  year,  the  IHA  may 
be  permitted  to  retain  one-half  the 
annual  cost  savings  for  an  additional 
period  not  to  exceed  six  years,  if  the 
actions  continue  to  be  cost-effective.  See 
also  paragraph  (f)  of  this  section  and 
§  950.730(c). 

(c)  Computation  of  "Allowable 
Utilities  Consumption  Level".  The 
Allowable  Utilities  Consumption  Level 
(AUCL)  used  to  compute  the  utilities 
exp)ense  level  of  an  IHA  for  the 
requested  budget  year  generally  will  be 
based  upon  the  availability  of 
consumption  data.  For  project  utilities 
where  consumption  data  are  available 
for  the  entire  rolling  base  period,  the 
computation  will  be  in  accordance  with 
paragraph  (c)(1)  of  this  section.  Where 
data  are  not  available  for  the  entire 
period,  the  computation  will  be  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  unless  the  project  is  a  new 
project,  in  which  case  the  computation 
will  be  in  accordance  with  paragraph 
(c)(3)  of  this  section.  For  a  project  where 
the  IHA  has  taken  special  energy 
conservation  measures  that  qualify  for 
special  treatment  in  accordance  with 
paragraph  (g)(1)  of  this  section,  the 
computation  of  the  AUCL  may  be  made 
in  accordance  with  paragraph  (c)(4)  of 
this  section.  The  AUCL  for  all  of  an 
IHA's  projects  is  the  stun  of  the  amounts 
determined  using  all  of  the  paragraphs 
in  this  paragraph  (c),  as  appropriate. 

(1)  Holling  Base  Period  System.  For 
project  utilities  with  consumption  data 
for  the  entire  rolbng  base  period,  the 
AUCL  is  the  average  amount  consiuned 
per  unit"  per  month  during  the  rolUng 
base  period,  adjusted  in  accordance 
with  paragraph  (d)  of  this  section.  The 
IHA  shall  determine  the  average  amount 
of  each  of  the  utilities  consumed  during 
the  rolling  base  period  (i.e.,  the  36- 
month  period  ending  12  months  prior  to 
the  first  day  of  the  requested  budget 
year). 

(i)  IHA  fiscal  years  affected.  The 
rolling  base  period  shall  be  used  to 
compute  the  AUCL  submitted  with  the 
operating  budgets. 

(ii)  An  example  of  a  rolling  ba.se  is  as 
follows: 


IHA  fiscal  year  (affected  fiscal  year) 


Ending 


2-31-92  (1st  year) 
2-31-93  (2nd  year) 


Roiling  base  period 


Begins 


1-1-88 
1-1-89 


Ends 


12-31-90 
12-31-91 


ve  method  where  data  is 
or  the  entire  rolling  base 


(i)  If  the  IHA  has  not  maintained  or 
cannot  recapture  consumption  data 
regarding  a  particular  utility  from  its 


records  for  the  whole  rolling  base  period 
mentioned  in  paragraph  (c)(1)  of  this 
section,  it  shall  submit  consiunption 


data  for  that  utility  for  the  last  24 
months  of  its  rolfing  base  period  to  the 
HUD  Field  OfEce  for  approval.  If  this  is 
not  possible,  it  shall  siibmit 
consumption  data  for  the  last  12  months 
orf  its  rolling  base  period.  The  IHA  also 
shall  submit  a  written  explanation  of  the 
reasons  that  data  for  the  whole  rolling 
base  period  is  imavailablc. 

pi)  hi  those  cases  where  an  IHA  has 
not  maintained  or  cannot  recapture 
consumption  data  for  a  utility  for  the 
entire  rolling  base  period,  comparable 
coQsomption  for  the  greatest  of  either 
36,  24.  or  12  months,  as  needed,  shall 
be  used  for  the  utility  for  which  the  data 
is  lacking.  The  comparable  consumption 
shall  be  estimated  based  upon  the 
consiunption  experienced  during  the 
rolling  base  period  of  comparable 
project(s)  with  comparable  utility 
delivery  systems  and  occupancy.  The 
use  of  actual  and  comparable 
consumption  by  each  IH.\,  other  than 
those  IHAs  defined  as  new  projects  in 
paragraph  (c)(3)  of  this  section,  will  be 
determined  by  the  availabihty  of 
complete  data  for  the  entire  36-month 
rolling  base  period.  Appropriate  utility 
consumption  records,  satisfactory  to 
HUD,  shall  be  developed  and 
maintained  by  all  IHAs  so  that  a  36- 
month  roUing  average  utility 
consumption  per  unit  per  month  imder 
paragraph  (c)(1)  of  this  section  can  be 
detemsined. 

(iii)  If  an  IHA  cannot  develop  the 
consumption  data  for  the  rolling  base 
period  or  for  1 2  or  24  months  of  the 
rolling  base  period,  eitlier  from  its  own 
project(s)  data,  or  by  using  comparable 
consumption  data  the  actual  per-unit 
per-raonth  utility  expenses  stated  in 
paragraph  (e)  of  this  section  shall  be 
used  as  the  utilities  expen.se  level  and 
no  change  factor  shall  be  applied. 

(3)  Computation  of  Allowable  Utilities 
Consumption  Levels  for  New  Projects,  (i) 
A  new  project,  for  the  purpose  of 
establishing  the  rolling  base  period  and 
the  utihties  expense  level,  is  defined  as 
either 

(A)  A  project  that  had  not  been  in 
operation  during  at  least  12  months  of 
the  rolling  base  period,  or  a  project  that 
enters  management  after  the  rolling  base 
period  and  before  the  end  of  the 
rt-quested  budget  year,  or 

(B)  A  project  that  durijig  or  after  the 
rolling  base  period,  has  experienced 
conversion  from  one  energy  source  to 
another;  interruprtible  service; 
deprogrammed  units,,  a  switch  from 
tonant-pufchased  to  IHi^-supplied 
utilities;  or  a  switch  from  IHA -supplied 
to  tenant-purchased  utilities. 


(ii)  The  actual  consumption  for  new 
projects  shall  be  determined  so  as  not  to 
distort  the  rolling  base  period  in 
accordance  with  a  method  prescribed  bv 
HUD. 

(4)  Freezing  the  Allowable  Utilities 
Consumption  Level  (AUCL). 

{i}  Notwithstanding  the  provisions  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  if  an  IHA  undertakes  energy 
conservation  measures  that  are 
approved  by  HUD  under  paragraph  (g) 
of  this  section,  the  AUCL  for  &e  project 
and  the  utilities  involved  may  be  frozen 
during  the  contract  period.  Before  the 
AUCL  is  frozen,  it  shall  be  adjusted  to 
reflect  any  energy  savings  resulting  from 
the  use  of  any  HUD  funding.  The  AUCL 
is  then  frozen  at  the  level  calculated  for 
the  year  during  which  the  conser/ation 
measures  initially  will  be  implemented, 
as  determined  in  accordance  writh 
paragraph  (g)  of  this  section. 

(ii)  See  §  950.730(c)(2)(ii)  for  the 
method  of  adjusting  the  AUCL  for 
heating  degree  day& 

(iii)  If  the  AUCL  is  frozen  during  the 
contract  period,  the  annual  three-year 
rolling  base  procedures  for  computing 
the  AUCL  shall  be  reactivated  after  the 
IHA  satisfies  the  conditions  of  the 
contract.  The  three  years  of 
consumption  data  to  be  used  in 
calculating  the  AUCL  after  the  end  of 
the  contract  period  will  be  as  follows; 

(A)  First  year:  The  energy 
consumption  during  the  year  before  the 
year  in  which  the  contract  ended  and 
the  energy  consumption  for  each  of  the 
two  years  before  installation  of  the 
energy  conservation  improvements; 

(B)  Second  year:  The  energy 
consumption  during  the  year  the 
contract  ended,  energy  consumption 
during  the  year  before  the  contract 
ended,  and  eaergy  consumption  during 
the  year  before  installation  of  the  energy- 
conservation  improvements; 

(CJ  Third  year:  The  energy 
consumption  during  the  year  after  the 
contract  ended,  energy  consumption 
during  the  year  the  contract  ended,  and 
energy  consumption  during  the  year 
before  the  contract  ended. 

(d)  Adjustment  to  utilities  used  for 
space  heating.  For  project  utilities  with 
consumption  data  for  the  entire  rolling 
base  period,  and  for  new  projects, 
consumption  of  utilities  used  for  space 
heating  shall  be  adjusted,  after  the  end 
of  the  affected  year,  using  a  change 
factor  as  follows: 

( 1 )  Adjustment  of  the  rolling  base 
period  data,  (i)  Use  of  Change  Factors. 
A  change  factor  will  be  developed  each 
year  bv  HUD  that  indicates  the 


relationship  of  the  affected  IHA  fiscal 
year  Heating  Degree  Days  (HDD)  to  the 
average  HDD  of  the  rolling  base  period. 
This  change  factor  is  to  be  used  to 
establish  an  AUCL  for  utilities  used  for 
space  heating  which  reflects  the  severity 
of  the  winter  weather  of  the  afTected 
IHA  fiscal  year.  The  change  factors  are 
developed  by  the  National  Climatic 
Center  of  the  Department  of  Commerce 
for  each  established  standard  weather 
division  of  the  country,  by  IHA  fiscal 
year.  Change  factors  will  be  supplied  by 
HLTD  to  the  IHAs.  When  a  change  factor 
is  greater  than  1.000,  it  means  that  the 
HDD  of  the  affected  fiscal  year  wee 
greater  than  the  average  aimui!  HDD  of 
the  rolling  base  period.  An  example  of 
the  effect  of  the  change  factor  on  the 
rolling  base  period  coosumptioa  is: 
Assume: 

Affected  fiscal  year  HDD — 5.250 
Rolling  Base  Period  average  HDD — 

5.000 
Rolling  Base  Period  average  annual 

consumption  for  heating 

purposes — 1,000  gallons 

Results: 

Change  Factor  is  (5.250  divided  bv 

5.000)  =  1.050 
Adjusted  Rolling  Base  Period  average 
consimaption  for  healing  purposes 
(1.000  X  1.050)  =  1.050  gallons 
(ii)  Application  of  change  factor  to 
consumption  of  the  Rolling  Base  Period. 
The  change  factor  is  to  be  applied  only 
to  the  consumption  readings  of  meters 
of  utihties,  or  galloas  of  oil,  or  tons  of 
coal  used  for  the  purpose  of  generating 
heat  for  dwelling  units  and  other  IHA 
associated  buildings.  The  change  factor 
shall  not  be  applied  to  the  consumption 
readings  of  meters  of  utilities  not  used 
for  the  purpose  of  generating  heat;  e.g., 
water  and  sewer  or  electricity  used 
solely  for  non-heating  purposes.  The 
change  factor  shall  be  applied  to  the 
total  consumption  reading  of  meters  of 
utilities,  or  gallons  of  oiL  or  tons  of  coal 
used  for  heating  even  though  the  same 
meter  or  same  energy  source  is  used  for 
other  purposes;  e.g.,  heating  and 
cooking  gas  usage  metered  on  the  same 
meter  or  oil  used  for  space  heating  and 
also  heating  of  water.  Such 
consumption  for  each  fiscal  year  of  the 
rolling  base  period  shall  be  adjusted  by 
the  change  factor.  The  adjusted 
consumption  for  each  year  shall  be 
totalled.  These  totals  then  will  be 
averaged.  The  consumption  readings  of 
meters  of  ntilities  not  us(*d  for  heating 
(not  adjusted  by  the  change  factor)  shall 
be  included  in  the  total  consumption. 
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i^ed  for  heating: 
therms)  


n 


Gas  meters 
No.  1234  ( 
No.  2345  . 
Subtotal 
Change  Factor  (from  HUD) 

Subtotal 
Gas  meters 
No.  3456 
Total  adjusted 


rot 


chmgi 


(i) 
jjecls 


ipticn 


(iii)  IHAs 
change  fact 
Change  facdsrs 
IHA  manages 
county  and 
different  c 
calculation 
the  units  in 
county's 
IHA  manages 
city  not  within 
county,  it 

(A)  If  witjiin 
county's 

(B)  If  the 
county,  use 
factors  of 

(2)  Adjusted 
projects 
new  pro 
change  factt)r 
consum 
-heating 

(ii)  Application 
consuwpt. 
annual  AU(tL 
adjusted  by 
to  the  estiirpted 
utility  is  u 
total.  This 
comparable 
permissible 
other  consiim 
is  not  used 
adjusted  by 
estimated 
upon  data 
during  the 
period  shal 
consumpti 

(e)  Utilities 
ccnsumpti 
base  perioc 
does  not  oh  lain 
for  the  entife 
12  or  24  m 
period,  ei 
using  comi^abii 
required  in 
section,  it 
Office  appr  jval 
per-month 
expenses 


will  be  required  to  use 
I  )rs  of  less  Uian  1.000. 

are  Usted  by  county.  If  an 
imits  in  more  than  one 
those  counties  have 

factors,  the  above 
shall  be  done  considering 
each  county  and  each 
igned  change  factor.  If  an 
units  in  an  independent 
the  jurisdiction  of  a 
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Example  Showing  Application  of  Change  Factor 


used  for  heatir)g: 
allowat}(e  gas  consumption  level 


Base  years 


1st  year 

2nd  year 

3rd  year 

15,000 

18.000 

17,000 

10.000 

12.000 

11.000 

25,000 

30,000 

28.000 

xl.050 

xl.050 

xl.050 

26,250 

31.500 

29.400 

2.500 

2,600 

2,650 

28.750 

34,100 

32.050 

one  county,  use  that 
je  factor;  or 
:ity  abuts  more  than  one 
the  average  of  the  change 
contiguous  counties. 
'  consumption  for  new 
Use  of  change  factor.  For 
the  IHA  shall  apply  the 
to  the  HUD  approved 
level  of  utilities  used  for 


Sid 
cons 


of  change  factor  to 
of  new  projects.  The 
for  new  projects  shall  be 
applying  the  change  factor 
consumption  where  the 
for  heating  in  part  or  in 
sumption  shall  be  from  a 
project  during  the 
rolling  base  period.  Any 

ption  of  this  utility  which 
or  heating  shall  not  be 
the  change  factor,  but  the 
ahnual  consumption  based 
f  -om  a  comparable  project 
permissible  rolling  base 
be  added  to  the  adjusted 
qn. 

expense  level  where 
data  for  the  full  rolling 
is  unavailable.  If  an  IHA 
the  consumption  data 
rolling  base  period,  or  for 
(^nths  of  the  rolling  base 

for  its  own  project(s)  or  by 
e  consumption  data  as 
paragraph  (c)(2)  of  this 
request  HUD  Field 
to  use  actual  per-unit 
itility  expenses.  "These 
si  all  exclude  utilities  labor 


tu  n 


tier 


siall 


and  other  utilities  expenses.  The  actual 
per-unit  per-month  utility  expenses 
shall  be  taken  from  the  year-end 
statement  of  operating  receipts  and 
expenditures  Form  HUD-52599  (Office 
of  Management  and  Budget  approval 
number  2577-0067),  prepared  for  the 
IHA  fiscal  year  which  ended  12  months 
before  the  beginning  of  the  IHA 
requested  budget  year  (e.g.,  for  an  IHA 
fiscal  year  beginning  January  1,  1983, 
the  IHA  would  use  data  from  the  fiscal 
year  ended  December  31, 1981).  No 
change  factor  shall  be  applied  to  actual 
per-unit  per-month  utility  expenses,  and 
subsequent  adjustments  will  not  be 
approved  for  a  budget  year  for  which 
the  utility  expense  level  is  established 
based  upon  actual  per-unit  per-month 
utility  expenses. 

(f)  Adjustments.  IHAs  shall  request 
adjustments  of  utilities  e.xpense  levels 
in  accordance  with  §  950.730(c),  which 
requires  an  adjustment  based  upon  a 
comparison  of  actual  experience  and 
estimates  of  consumption  (after 
adjustment  for  heating  degree  days  in 
accordance  with  paragraph  (d)  of  this 
section)  and  of  utility  rates. 

(g)  Incentives  for  energy  conservation 
improvements.  If  an  IHA  undertakes 
energy  conservation  measures 
(including  measures  to  save  water,  fuel 
oil.  electricity,  and  gas)  that  are 
financed  by  an  entity  other  than  the 
Secretary,  such  as  physical 
improvements  financed  by  a  loan  from 
a  utility  or  governmental  entity, 
management  of  costs  under  a 
performance  contract,  or  a  shared 
savings  agreement  with  a  private  energy 
service  company,  the  IHA  may  quaUfy 
for  one  of  two  possible  incentives  imder 
this  part.  For  an  IHA  to  qualify  for  these 
incentives,  HUD  approval  shall  be 
obtained.  Approval  will  be  based  upon 
a  determination  that  payments  under 
the  contract  can  be  funded  from  the 
reasonably  anticipated  energy  cost 
savings,  and  the  contract  period  does 
not  exceed  12  years. 

(1)  If  the  contract  allows  the  IHA's 
payments  to  be  dependent  on  the  cost 


savings  it  realizes,  the  IHA  shall  use  at 
least  50  percent  of  the  cost  savings  to 
pay  the  contractor.  With  this  type  of 
contract,  the  IHA  may  take  advantage  of 
a  frozen  AUCL  under  paragraph  (c)(4)  of 
this  section,  and  it  may  use  the  full 
amount  of  the  cost  savings,  as  described 
in§950.730(c)(2)(ii). 

(2)  If  the  contract  does  not  allow  the 
IHA's  payments  to  be  dependent  on  the 
cost  savings  it  realizes,  then  the  AUCL 
will  continue  to  be  calculated  in 
accordance  with  paragraphs  (c)(1) 
tlirough  (c)(3)  of  this  section,  as 
appropriate;  the  IHA  will  be  able  to 
retain  part  of  the  cost  savings,  in 
accordance  with  §950.730(c)(2)(i);  and 
the  IHA  will  qualify  for  additional 
operating  subsidy  eligibility  (above  the 
amount  based  on  the  allowable  expense 
level)  to  cover  the  cost  of  amortizing  the 
improvement  loan  during  the  term  of 
the  contract,  in  accordance  vrith 
§  950.730(f). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0029.) 

§  950.720    Other  costs. 

(a)  Costs  of  independent  audits.  ( 1 ) 
Eligibility  to  receive  operating  subsidy 
for  independent  audits  is  considered 
separately  from  the  PFS.  However,  the 
IHA  shall  not  request,  nor  will  HUD 
approve,  an  operating  subsidy  for  the 
cost  of  an  independent  audit  if  the  audit 
has  been  funded  by  subsidy  in  a  prior 
year.  The  IHA's  estimate  of  cost  of  the 
independent  audit  is  subject  to 
adjustment  by  HUD.  If  the  IHA  requires 
assistance  in  determining  the  amount  of 
cost  to  be  estimated,  the  HUD  Field 
Office  should  be  contacted. 

(2)  An  IHA  that  is  required  by  the 
Single  Audit  Act  (31  U.S.C.  7501-7507) 
(see  24  CFR  part  44)  to  conduct  a  regular 
independent  audit  may  receive 
operating  subsidy  to  cover  the  cost  of 
the  audit.  The  amount  shal!  be  prorated 
between  the  IHA's  development  cost 
budget  and  one  or  all  of  its  operating 
budgets,  as  appropriate.  The  estimated 
cost  of  an  independent  audit,  applicable 


to  the  operations  of  UrL\-cwned  rental 
housing,  is  not  included  in  the 
allowable  expense  level,  but  it  is 
allovued  in  frill  in  computing  the 
amount  of  operating  subsidy  under 
§950.705.  "^ 

(3)  An  IHA  that  is  exempt  from  the 
audit  requirements  of  the  Single  Audit 
Act  (31  U.S.C.  7501-7507);  see  24  CFR 
part  44)  may  receiwe  operating  subsidy 
to  offset  the  cost  of  an  independent . ' 
audit  chargeable  to  operations  (after  the 
end  of  the  hirtial  operating  period)  if  the 
IHA  chooses  to  have  an  aiiJdit. 
-  [b)  Costs  attrihatablii  to  units 
approved  for  deprogrOnmun^  and 
vacant. 

(1)  Units  approved  for 
deprogramming  are  those  for  which  the 
IHA's  formal  request  has  been  approved 
by  HUD  but  for  which  deprogramming 
has  not  been  completed.  Costs  for  these 
units  may  be  eligible  for  inclusion-,  but 
shall  be  hmited  to  the  minimum 
services  and  protection  necos.sary  to 
protect  and  preserve  the  units  until~the 
units  are  deprogrammed.  Costs 
attributable  to  units  temporarily 
unavailable  for  occupancy  because  tiny 
are  utilized  for  IHA  related  activities  are 
not  ehgible  far  inclusion.  In 
determining  the  PFS  operating  subsidy, 
these  units  shall  not  be  included  in  the 
calculation  of  unit  months  available. 
Units  approved  for  deprogramming 
shall  be  listed  by  the  IHA  and 
supporting  documentation  regarding 
direct  costs  attributable  to  such  units 
shall  be  included  as  part  of  the 
operating  budget  in  which  the  IHA 
requests  operating  subsidy  for  these 
units.  If  the  IHA  requires  assistance  in 
this  matter,  the  HUD  Field  Office  should 
be  contacted. 

(2)  Units  appro\  ed  for  nondwelling 
use  to  promote  econGmie  self- 
sufficiency  services  and  anli-drug 
activities  are  ehgibie  for  operating 
subsidy  under  the  cocditions  provided 
in  this  paragraph  fb)(2),  and  the  costs 
attributable  to  them  are  to  be  included 
in  the  operating  budget,  tf  a  unit 
.satis&es  the  conditioos  stated  in 
paragraphs  Cb)t2}  (ij  through  (v)  of  this 
section,  it  will  be  eligible  for  subsidy  at 
the  rate  of  the  AEL  for  the  number  of 
monxhs  the  unit  is  devoted  to  such  use. 
Approval  will  be  given  for  a  period  of 
no  more  than  three  years.  Renewal  of 
the  approval  to  allow  pavnients  after 
thai  period  may  be  made  only  if  the  IHA 
can  demonstrate  that  no  other  sources 
for  paying  the  non-utility  operating 
costs  of  the  unit  are  available: 

(i)  The  unit  Bust  be  used  for  either 
economic  self-sufficiency  activities 
directly  related  to  maximiaing  the 
.lUmber  ol  einplo>'ed  residents  or  for 
anti-drug  programs  directly  related  to 


ridding  the  developraCTit  of  illegal  drugs 
and  drug-related  crime.  The  activities 
must  be  directed  toward  and  for  the     ■ 
benefit  of  residents  of  the  development. 

(ii)  The  IHA  must  demonstrate  that 
space  for  the  service  or  program  is  not 
available  elsewhere  in  the  locality  and 
that  the  space  used  is  safe  and  siiitable 
for  its  intended  use  or  that  resources  are 
conynitted  to  make  the  space  safe  and 
suitable. 

(iii)  The  n-L\  mu3t  demonstrate 
satisfactorily  that  other  funding  is  nnt 
available  to  pay  for  the  non-utility 
operating  cn.sts.  All  rental  income 
generated  as  a  result  of  the  activity  must 
be  reported  as  income  in  the  operating 
subsidy  calculation. 

(iv)  Operating  subsidy  may  be 
approved  for  only  one  site  (involving 
one  or  more  contiguous  units)  per 
Indian  housing  development  for 
econoniic  self-sufficiency  services  or 
anti-drug  programs,  and  the  number  of 
units  involved  should  be  the  minimum 
necessary  to  support  the  service  or 
program.  Operating  subsidy  for  any 
additional  sites  per  development  can 
only  be  approved  by  HUD  Headquarters. 

(v)  The  IHA  must  submit  a 
certification  with  its  Performance 
Funding  System  calculation  that  the 
units  are  being  used  for  the  purpose  for 
which  they  were  approved  and  that  any 
rental  income  generated  as  a  result  of 
the  activity  is  reported  as  income  in  the 
operating  subsidy  calculation.  The  IHA 
nnret  maintain  specific  documentation 
of  the  units  covwed.  Sach 
documentation  should  include  a  listing 
of  the  units  and  project/management 
control  numbers. 

fc)  Costs  attributable  to  changes  in 
Federal  law  or  regulation.  In  the  event 
that  HUD  determines  that  enactment  of 
a  Federal  law  or  revision  in  HUD  or 
other  Federal  regulation  has  caused  or 
will  cause  a  significant  increase  in 
expenditures  of  a  eontinuing  nature 
above  the  allowable  expense  level  and 
utilities  expense  level,  and  upon  a 
determination  that  sufficient  other 
funds  are  not  available  to  cover  the 
required  expenditures,  HUD  may  in 
frUD's  sole  discretion  deride  to 
prescribe  a  procedure  under  which  the 
IHA  may  apply  for  or  may  receive  an 
increase  in  operatins  subsidy. 

(d)  Costs  beyond  the  control  of  the 
niA.  Costs  attributable  to  unique 
circumstances  that  are  beyond  the 
control  of  the  IHA  and  were  not 
reflected  ia  the  IHA's  Base  Year 
Expense  Level  may  be  considered  for 
supplemental  operating  subsidy 
funding.  Where  costs  were  reflected  in 
the  IHA's  Base  Year  Expense  Level,  bat 
the  rate  of  increase  fm  such  coste  is 
greater  than  the  prescribed  PFS  inflation 


rate(s),  then  the  increase  in  excess  of 
that  provided  by  the  inflation  rate  may 
be  considered  for  supplemental 
operating  subsidy  funding.  The  IH.^ 
shall  submit  to  the  KUD  Field  Office 
complete  documentation  relating  to 
those  cost  items  which  it  claims  to  be 
beyond  its  coatroL  Such  documentation 
shall  not  be  submitted  as  part  of  the 
requested  operating  budget,  but  shall  be 
submitted  separately  as  an  addendum  to 
the  budget  The  IHA  also  shall  show 
that  these  additional  costs  cannot  be 
funded  from  its  own  resources.  La  the 
event  that  e.xcess  funds  are  available 
after  making  all  payments  approvable 
under  §§  990.705  and  950.720  of  these 
regulations^  HUD  may.  in  HLT)'s  sole 
discretion,  solicit,  evaluate  and  approve 
or  disapprove,  in  full  or  in  part,  these 
requests  for  additional  operating 
subsidy  for  costs  bevond  the  control  of 
the  IHA. 

(e)  Costs  resulting  from  combination 
of  two  or  mors  units.  When  an  IHA 
redesigns  or  rehabditates  a  project  and 
combines  two  or  orare  units  into  one 
larger  unit  and  the  combination  of  units 
results  in  a  unit  that  houses  at  least  the 
same  number  of  people  as  were 
previously  served,  the  AEL  for  the 
requested  year  shall  be  mukiplied  by 
the  number  of  unit  months  not  included 
in  the  requested  year's  unit  months 
available  as  a  result  of  these 
combinations  that  have  occiurcd  since 
the  Base  Year.  The  number  of  people 
served  in  a  unit  will  be  based  on  the 
fbnnula  1(2  x  No.  of  bedrooms)  minus 
1].  which  yields  the  average  number  of 
people  that  would  be  served.  An 
efficiency  unit  will  be  counted  as  a  one 
bedroom  unit  for  purposes  of  this 
calculation. 

(f)  User  fee.  Additional  operating 
subsidy  will  be  f>rovided  to  IHAs  for 
payment  of  an  annual  User  Fee  separate 
from  the  PFS.  An  IHA  operating  a  rental 
program  shall  pay  an  annual  User  Fee 
to  municipalities,  which  may  include 
Tribal,  city,  county  government,  or  other 
political  subdinsioa  that  provides  any 
roads,  water  sapply,  sewage  facilities, 
electrical  systems  or  fuel  distriburion 
systems.  The  annual  User  Fee  will  be 
paid  in  an  amount  equal  to  10  percent 
of  the  applicable  shelter  rent,  minus  the 
utility  allowanceror  $150,  whichever  is 
greater,  for  each  rental  housing  urJt 
covered  by  this  section. 

(Approved  by  the  Office  of  Managemcia  and 
Budget  under  contro]  number  2577-0O29.) 

§  95(1725    Pra^BCtBd  opei-aMii9  income 
level. 

(a)  Poiicjr.  PFS  (fetsnnines  the  amount 
of  operating  subsidy  for  a  particular  IHA 
based  in  part  upon  a  projection  of  the 
actual  dwelling  rental  income  and  other 
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income  for  t  le  particular  IHA.  The 
projection  o!  dwelling  rental  income  is 
obtained  by  computing  the  average 
monthly  dw  jlling  rental  charge  per  unit 
for  the  IHA,  and  projecting  this  amount 
for  the  requt  sted  budget  year  by 
applying  an  upward  trend  factor 
(subject  to  u  jdating)  of  3  percent,  and 
multiplying  ;hjs  amount  by  the 
projected  oo:upancy  percentage  for  the 
requested  bi  dget  year.  Nondwelling 
income  is  pr  ajected  by  the  IHA  subject 
to  adjustmei  t  by  HUD.  There  are  special 
provisions  f<  ir  projection  of  dwelling 
rental  incom  e  for  new  projects. 

(b)  Comphtation  of  projected  average 
monthly  dw(  filing  rental  income.  The 
projected  av  jrage  monthly  dwelling 
rental  incom  e  per  unit  for  the  IHA  is 
computed  as  follows: 

(1)  Averag  e  monthly  dwelling  rental 
charge  per  u  nit.  The  dollar  amount  of 
the  average  i  nonthly  dwelling  rental 
charge  per  u  nit  shall  be  computed  on 
the  Iwsis  of  I  he  total  dwelling  rental 
charges  (tota  1  of  the  adjusted  rent  roll 
amounts)  foi  all  project  units,  as  shown 
on  the  rent  r  oil  control  and  analysis  of 
dwelling  rertt  charges,  which  the  IHA  is 
required  to  iiiaintain.  for  the  first  day  of 
the  month  w  hich  is  six  months  before 
the  first  day  of  the  requested  budget 
year,  except  that  if  a  change  in  the  total 
of  the  rent  n  ills  has  occurred  in  a 
subsequent  nonth  which  is  before  the 
beginning  o  the  requested  budget  yecu 
and  before  t  le  submission  of  the 
requested  bi  dget  year  operating  budget, 
the  IHA  sha  1  use  the  latest  changed  rent 
roll  for  the  { urpose  of  the  computation. 
This  aggregs  te  dollar  amoimt  shall  be 
divided  by  t  le  number  of  occupied 
dwelling  un  ts  as  of  the  same  date. 

(2)  Three  wrcent  increase.  The 
average  mor  thly  dwelling  rental  charge 
per  unit,  coi  iputed  imder  paragraph 
(b)(1)  of  this  section,  is  increased.by  3 
percent  to  o  )tain  the  projected  average 
monthly  dw  ailing  rental  charge  per  unit 
of  the  IHA  fi  »r  the  requested  budget  year. 

(3)  Projeci  ed  occupancy  percentage: 
The  IHA  shi  11  determine  its  projected 
percentage  (  f  occupancy  for  all  project 
units  (proje<  ted  occupancy  percentage) 
as  follows: 

(i)  High  0(  cupancy  IHAs.  If  the  IHA's 
actual  occuj  lancy  percentage  (see 
§  950.760)  i!  equal  to  or  greater  than  97 
percent,  the  IHA's  projected  occupancy 
percentage  i  5  9"7  percent. 

(ii)  High  c  ccupancy  IHAs  exclusive  of 
scheduled  r  xodemization.  If  the  IHA's 
actual  occu  lancy  percentage  (see 
§  950.760)  i  1  less  than  97  percent  solely 
because  of  vacant,  on-schedule 
modemizat:  on  units  described  in 
paragraph  fli)(3)(v)  of  this  section,  the 
IHA's  projei  ted  occupancy  percentag 
its  actual  oc  :upancy  percentage.  An 


IHA  may  also  use  its  actual  occupancy 
percentage  as  its  projected  occupancy 
percentage  if  the  IHA  has  five  or  fewer 
vacant  units  other  than  vacant,  on- 
schedule  modernization  units  described 
in  paragraph  (b)(3)(v)  of  this  section. 

(iii)  Low  occupancy  IHAs  with  an 
approved  Comprehensive  Occupancy 
Plan  (COP).  If  the  IHA  has  an  actual 
occupancy  percentage  (see  §950.760) 
less  dian  97  percent  and  more  than  five 
vacant  units,  not  solely  because  of 
vacant,  on-schedule  modernization 
units  described  in  paragraph  (b)(3)(v)  of 
this  section  and  if  the  IHA  has  a  HUD- 
approved  COP.  the  IHA's  projected 
occupancy  percentage  is  determined 
under  §  950.770(h). 

(iv)  Low  Occupancy  IHAs  without  an 
approved  COP.  (A)  The  IHA  shall  use  97 
percent  as  its  projected  occupancy 
percentage,  if  the  IHA: 

(I)  Has  an  actual  occupancy 
percentage  (see  §  950.760)  less  than  97 
percent  and  has  more  than  five  vacant 
units,  not  solely  because  of  vacant,  on- 
schedule  modernization  units  described 
in  paragraph  (b)(3){v)  of  this  section; 
and  the  IHA: 

(2)(i)  Has  completed  the  term  of  its 
approved  COP  but  has  not  achieved  a  97 
percent  actual  occupancy  percentage  or 
has  not  had  five  or  fewer  vacant  units 
other  than  vacant,  on-schedule 
modernization  units  described  in 
paragraph  (b)(3)(v)  of  this  section;  or 

(ii)  Is  authorized  to  submit  a  COP  but 
elects  not  to  submit  one;  or 

[Hi)  Submits  a  COP  that  is 
disapproved  by  HUD. 

(B)  Notvkdthstanding  the  requirement 
in  paragraph  (b)(3)(iv)(A)  of  this  section 
that  97  percent  be  the  projected 
occupancy  percentage,  a  low  occupancy 
IHA  which  satisfies  all  the  conditions 
described  in  paragraph  (b)(3)(iv)(A)(2)(/) 
of  this  section,  may  adjust  the  97 
percent  projected  occupancy  percentage 
to  discoimt  units  that  are  vacant  for 
reasons  beyond  its  control,  as  provided 
in  §950.770(1). 

(v)  Vacant,  on-schedule 
modernization  units.  Vacant,  on- 
schedule  modernization  units  are  vacant 
units  in  an  otherwise  occupiable  project 
that  has  received  funding  for 
modernization  through  the 
comprehensive  improvement  assistance 
program  (subpart  I  of  this  part)  or  other 
sources;  and  for  which: 

(A)  It  is  expected  that  the  vacant  units 
will  be  occupied  on  completion  of 
modernization  v/ork; 

(B)  The  IHA  has  a  schedule  for 
carrying  out  the  modernization  which  is 
acceptable  to  HUD;  and 

(C)  The  modernization  work  is  on 
schedule. 


(4)  Projected  average  monthly 
dwelling  rental  income.  The  projected  - 
occupancy  percentage  under  paragraph 
(b)(3)  of  this  section  shall  be  multiplied 
by  the  projected  average  monthly 
dwelling  rental  charge  under  paragraph 
(b)(2)  of  this  section  to  obtain  the 
projected  monthly  dwelling  rental 
income  per  unit. 

(c)  Projected  average  monthly 
dwelling  rental  charge  per  unit  for  new 
projects.  The  projected  average  monthly 
dwelling  rental  charge  for  new  projects 
that  were  not  available  for  occupancy 
during  the  budget  year  before  the 
requested  budget  year  and  which  will 
reach  the  end  of  the  initial  operating 
period  (EIOP)  within  the  first  nine, 
months  of  the  requested  budget  year, 
shall  be  calculated  as  follows: 

(1)  If  the  IHA  has  another  project  or 
projects  under  management  which  are 
comparable  in  terms  of  elderly  and 
nonelderly  tenant  composition,  the  IHA 
shall  use  the  projected  average  monthly 
dwelling  rental  charge  for  such  project 
or  projects. 

(2)  If  the  IHA  has  no  other  projects     " 
which  are  comparable  in  terms  of 
elderly  and  nonelderly  tenant 
composition,  the  HUD  Field  Office  will 
provide  the  projected  average  monthly 
dwelling  rental  charge  for  such  project 
or  projects,  based  on  comparable 
projects  located  in  the  area. 

(d)  Estimate  of  additional  dwelling 
rental  income.  After  implementation  of 
the  provisions  of  any  legislation  enacted 
or  any  HUD  administrative  action  taken 
after  (THE  EFFECTIVE  DATE  OF  THE 
FINAL  RULE),  which  affects  rent  paid 
by  tenants  of  projects,  each  IHA  shall 
submit  a  revision  of  its  annual  operating 
budget  showing  an  estimate  of  any 
change  in  rental  income  which  it 
anticipates  as  the  result  of  the 
implementation  of  said  provisions.  HUD 
shall  have  complete  discretion  to  adjust 
the  projected  average  monthly  dwelling 
rental  charge  per  unit  to  reflect  the 
IHA's  estimate  of  change  or,  in  the 
absence  of  this  submission,  to  reflect 
HUD's  estimate  of  such  change.  HLT) 
also  shall  have  complete  discretion  to 
reduce  or  increase  the  operating  subsidy 
approved  for  the  IHA  current  fiscal  year 
in  an  amount  equivalent  to  the  change 
in  the  rental  income. 

(e)  IHA's  estimate  of  income  other 
than  dwelling  rental  income. 

(1)  Investment  income.  IHAs  with  an 
estimated  average  cash  balance  of  less 
than  $20,000.  excluding  investment 
income  earned  from  a  funded 
replacement  reserve  under  §950.666(0. 
shall  make  a  reasonable  estimate  of 
investment  income  for  the  Requested 
Budget  Year.  IHAs  with  an  estimated 
average  cash  balance  of  $20,000  or 


more,  excluding  investment  income 
earned  from  a  funded  replacement 
reserve  under  §  950.666(0,  shall 
estimate  interest  on  general  fund 
investments  based  on  the  estimated 
average  yield  for  91 -day  Treasury  bills 
for  the  IHA's  Requested  Budget  Year 
(yield  information  will  be  provided  by 
HUD).  The  determination  of  average 
cash  balance  will  allow  a  deduction  of 
$10,000,  plus  $10  per  unit  for  each  unit 
over  1,000,  subject  to  a  total  maximimi 
deduction  of  $250,000.  In  all  cases,  the 
estimated  investment  income  amount 
shall  be  subject  to  HUD  approval.  (See 
§  950.730(b).) 

(2)  Other  income.  All  IHAs  shall 
estimate  other  income  based  on  past 
experience  and  a  reasonable  projection 
for  the  requested  budget  year,  which     - 
estimate  shall  be  subject  to  HUD 
approval. 

(3)  Total.  The  estimated  total  amount 
of  income  from  investments  and  other 
income,  as  approved,  shall  be  divided 
by  the  number  of  imit  months  available 
to  obtain  a  per-unit  per-month  amount. 
Such  amount  shall  be  added  to  the 
projected  average  dwelling  rental 
income  per  unit  to  obtain  the  projected 
operating  income  level.  This  amount 
shall  not  be  subject  to  the  provisions 
regarding  program  income  in  24  CFR 
85.25. 

(0  Required  adjustments  to  estimates. 
The  IHA  shall  submit  year-end 
adjustments  of  projected  operating 
income  levels  in  accordance  vdth 
§  950.730(b),  which  covers  investment 
income. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0029.) 

§950.730    Adjustments. 

Adjustment  information  submitted  to 
HUD  under  this  section  shall  be 
accompanied  by  an  original  or  revised 
operating  budget.  .    ' 

(a)  Adjustment  of  Base  Year  Expense 
Level.  (1)  Eligibility.  An  IHA  vdth 
projects  that  have  been  in  management 
for  at  least  one  full  fiscal  year,  for  which 
operating  subsidy  is  being  requested 
under  the  formula  for  the  first  time, 
may,  during  its  first  budget  year  under 
PFS,  request  HUD  to  increase  its  Base 
Year  Expense  Level.  Included  in  this 
category  are  existing  IHAs  requesting 
subsidy  for  a  project  or  projects  in 
operation  at  least  one  full  fiscal  year 
under  separate  ACC  for  which  operating 
subsidy  has  never  been  paid,  except  for 
IPA  audit  costs.  This  request  may  be 
granted  by  HUD,  in  its  discretion,  only 
where  the  IHA  establishes  to  HUD's 
satisfaction  that  the  Base  Year  Expense 
Level  computed  imder  §950.710(a)  will 
result  in  operating  subsidy  at  a  level 
insufficient  to  support  a  reasonable 


level  of  essential  services.  The  approved 
increase  caimot  exceed  the  per-unit  per- 
month  amount  by  which  the  top  of  the 
range  exceeds  the  Base  Year  Expense 
Level  or  $10.31. 

(2)  Procedure.  An  IHA  that  is  eUgible 
for  an  adjustment  under  paragraph  (a)(1) 
of  this  section  may  only  make  a  request 
for  such  adjustment  once  for  projects 
under  a  particular  ACC,  at  the  time  it 
submits  the  operating  budget  for  the 
first  budget  year  under  PFS.  Such 
request  shall  be  submitted  to  the  HUD 
Field  Office,  which  will  review,  modify 
as  necessary,  and  approve  or  disapprove 
the  request.  A  request  under  this 
paragraph  shall  include  a  calculation  of 
the  amount  per-unit  per-month  of 
requested  increase  in  the  Base  Year 
Expense  Level,  and  shall  show  the 
requested  increase  as  a  percentage  of  the 
Base  Year  Expense  Level. 

(b)  Adjustments  to  estimated 
investment  income.  An  IHA  that  has  an 
estimated  average  cash  balance  of  at 
least  $20,000  shall  submit  a  year-end 
adjustment  to  the  estimated  amount  of 
investment  income  that  was  used  to 
determine  subsidy  eligibility  at  the 
beginning  of  the  IHA's  fiscal  year.  The 
amount  of  the  adjustment  will  be  the 
difference  between  the  estimate  and  a 
target  investment  income  amount  based 
on  the  actual  average  yield  on  91-day 
Treasury  bills  for  the  IHA's  fiscal  year 
being  adjusted  and  the  actual  average 
cash  balance  available  for  investment 
during  the  IHA's  fiscal  year,  computed 
in  accordance  with  HUD  requirements. 
HUD  will  provide  the  IHA  with  the 
actual  average  yield  on  91-day  Treasury 
bills  for  the  IHA's  fiscal  year.  Failure  of 
an  IHA  to  submit  the  required 
adjustment  of  investment  income  by  the 
date  due  may,  in  the  discretion  of  HUD, 
result  in  the  withholding  of  approval  of 
future  obligation  of  operating  subsidies 
until  the  adjustment  is  received. 

(c)  Adjustments  to  Utilities  Expense 
Level.  An  IHA  receiving  operating 
subsidy  under  §950.705.  excluding 
those  IHAs  that  receive  operating 
subsidy  solely  for  IPA  audit 

(§  950.720(a)),  shall  submit  a  year-end 
adjustment  regarding  the  utility  expense 
level  approved  for  operating  subsidy 
eligibihty  purposes.  This  adjustment, 
which  will  compare  the  actual  utility 
expense  and  consiunption  for  the  IHA 
fiscal  year  to  the  estimates  used  for 
subsidy  eligibility  purposes,  shall  be 
submitted  on  forms  prescribed  by  HUD. 
This  request  shall  be  submitted  to  the 
HUD  Field  Office  by  a  deadline 
established  by  HUD,  which  will  be 
during  the  IHA  fiscal  year  following  the 
IHA  fiscal  year  for  which  an  operating 
subsidy  was  received  by  the  IHA, 
exclusive  of  a  subsidy  solely  for  IPA 


audit  costs.  Failure  to  submit  the 
required  adjustment  of  the  utilities 
expense  level  by  the  due  date  may,  in 
the  discretion  of  HUD,  result  in  the 
withholding  of  approval  of  future 
obligation  of  operating  subsidies  until  it 
is  received.  Adjustments  under  this 
subsection  normally  will  be  made  in  the 
IHA  fiscal  year  following  the  year  for 
which  the  adjustment  is  appUcable, 
except  as  provided  in  paragraph  (c)(5)  of 
this  section  or  unless  a  repayment  plan 
is  necessary  as  noted  in  paragraph  (d)  of 
this  section. 

(1)  Rates,  (i)  A  decrease  in  the  utilities 
expense  level  because  of  decreased 
utility  rates — to  the  extent  funded  by 
operating  subsidy — will  be  deducted  by 
HUD  from  future  operating  subsidy 
payments.  However,  where  the  rate 
reduction  covering  utilities,  such  as 
water,  fuel  oil.  electricity,  and  gas,  is 
directly  attributable  to  action  by  the 
IHA,  such  as  well-head  purchase  of 
natural  gas,  or  administrative  appeals  or 
legal  action  beyond  normal  public 
participation  in  ratemaking  proceedings, 
then  the  IHA  will  be  permitted  to  retain 
one-half  of  the  cost  savings  attributable 
to  its  actions  for  the  first  year  and,  upon 
determination  that  the  action  was  cost- 
effective  in  the  first  year,  for  up  to  an 
additional  six  years,  as  long  as  the 
actions  continue  to  be  cost-effective, 
and  the  other  one-half  of  the  cost 
savings  will  be  deducted  from  operating 
subsidy  otherwise  payable. 

(ii)  An  increase  in  the  utilities 
expense  level  because  of  increased 
utility  rates — to  the  extent  funded  by 
operating  subsidy — will  be  fully  funded 
by  increased  operating  subsidy,  subject 
to  availabihty  of  funds. 

(2)  Consumption,  (i)  Generally,  50 
percent  of  any  decrease  in  the  utilities 
expense  level  attributable  to  decreased 
consumption  (adjusted  for  heating 
degree  days  in  accordance  with 

§  950.715(d)).  after  adjustment  for  any 
utility  rate  change,  will  be  retained  by 
the  IHA;  50  percent  will  be  offset  by 
HUD  against  subsequent  payment  of 
operating  subsidy. 

(ii)  However,  in  the  case  of  an  IHA 
whose  energy  conservation  measures 
have  been  approved  by  HUD  as 
satisf}'ing  the  requirements  of 
§  950.715(g)(1),  the  IHA  may  retain  100 
percent  of  the  savings  from  decreased 
consumption  after  payment  of  the 
amount  due  the  contractor  until  the 
term  of  the  financing  agreement  is 
completed.  The  decreased  consumption 
is  to  be  determined  using  a  heating 
degree  day  adjustment  for  space  heating 
utilities  and  by  adjusting  for  any  utility 
rate  changes.  "The  heating  degree  day 
experience  during  the  frozen  rolling 
base  period  will  be  used  instead  of  the 
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degree  days  in  the  year  being  adjusted. 
The  documi  intation  on  the  degree  days 
shall  be  sup  plied  by  the  IHA  and  is 
subject  to  H  LID  approval.  The  savings 
realized  shf  II  be  applied  in  the 
following  01  der 

(A)  Reten  ion  of  up  to  50  percent  of 
the  total  sa\  ings  firom  decreased 
consumptio  w  to  cover  training  of  IHA 
employees,  :ounseling  of  tenants,  IHA 
managemen  of  the  cost  reduction 
program  an<  any  other  eligible  costs: 
and 

(B)  Prepa]  ment  of  the  amount  due  the 
contractor  u  ider  the  contract. 

(iii)  Fifty  )ercent  of  the  increase  in 
the  Utilities  Expense  Level  attributable 
to  increased!  consumption  will  be 
funded  by  ii  icreased  operating  subsidy 
payments,  s  abject  to  the  availability  of 
funds. 

(3)  Emerg  mcy  adjustments.  In 
emergency  <  ases,  where  an  IHA 
establishes  1  o  HUD's  satisfaction  that  a 
severe  finan  :ial  crisis  would  result  from 
a  utility  rate  increase,  an  adjustment 
covering  on  y  the  rate  increase  may  be 
submitted  td  HUD  at  any  time  during 
the  IHA's  Current  Budget  Year.  Unlike 
the  adjustm  !nts  mentioned  in 
paragraphs  c)(1)  and  (c)(2)  of  this 
section,  this  adjustment  shall  be 
submitted  tc  the  HUD  Field  Office  by 
revision  of  t  le  original  submission  of 
the  estimate  i  Utility  Expense  Level  for 
the  fiscal  ye  ir  to  be  adjusted. 

(4)  Docun  entatJon.  Supporting 
documentat  on  substantiating  the 
requested  ac  justments  shall  be  retained 
by  the  IHA  j  ending  HUD  audit. 

(d)  Requei  is  for  adjustments  to 
projected  av  srage  monthly  dwelling 
rental  incon  e.  Requests  for  adjustments 
to  projected  average  monthly  dwelling 
rental  incon  e  may  be  made  as  follows: 

(1)  Criterii  I  for  granting  request  An 
IHA  may  ret  uest  an  adjustment  to 
projected  av  jrage  monthly  dwelling 
rental  incon  e  under  PFS  if  the  IHA  can 
establish  to  iUD's  satisfaction  that  the 
projected  an  lount  computed  under 

§  950.725  wi  is  not  attained  because  of 
circumstances  beyond  the  control  of  the 
IHA,  such  a!  a  substantial  increase  in 
general  unei  iployment  in  the  locality, 
or  because  o  '  a  revision  of  the  IHA's  rent 
schedule  wh  ich  has  been  approved  by 
HUD.  The  n  A  shall  also  demonstrate  to 
HUD's  satisl  iction  that  it  has 
established  i  Jid  is  effectively 
implementii  g  tenant  selection  criteria 
in  complian  :e  with  HUD  requirements. 
HUD  shall  h  ive  complete  discretion  to 
approve  con  pletely,  approve  in  part  or 
deny  any  re<  uested  adjustments  to 
projected  av  (rage  monthly  dwelling 
rental  incon  e. 

(2)  Proced  ure.  A  request  for  an 
adjustment  \  inder  this  subsection  shall 


be  submitted  to  the  HUD  Field  Office  by 
a  deadline  established  by  HUD,  which 
will  be  within  twelve  months  following 
the  IHA's  fiscal  year  being  adjusted.  In 
emergency  cases,  however,  where  an 
IHA  establishes  to  HUD's  satisfaction 
that  decreased  rental  income  would 
result  in  a  severe  financial  crisis,  a 
request  for  adjustments  may  be 
submitted  to  HUD  at  an  earlier  time. 

(e)  Energy  conservation  financing.  If 
HUD  has  approved  an  energy 
conservation  contract  under 

§  950.715(g)(2),  then  the  IHA  is  eligible 
for  additional  operating  subsidy  each 
year  of  the  contract  to  amortize  the  cost 
of  the  energy  conservation  measures 
under  the  contract,  subject  to  a 
maximum  annual  limit  equal  to  the  cost 
savings  for  that  year  (and  a  maximum 
contract  period  of  12  years). 

(1)  Each  year,  the  energy  cost  savings 
would  be  determined  as  follows: 

(i)  The  consumption  level  that  would 
have  been  expected  if  the  energy 
conservation  measure  had  not  been 
undertaken  would  be  adjusted  for  the 
Heating  Degree  Days  experience  for  the 
year,  and  for  any  change  in  utility  rate. 

(ii)  The  actual  cost  of  energy  (of  the 
type  affected  by  the  energy  conservation 
measure)  after  implementation  of  the 
energy  conservation  measure  would  be 
subtracted  from  the  expected  energy 
cost,  to  produce  the  energy  cost  savings 
for  the  year.  (See  also  paragraph 
(c)(2)(ii)  of  this  section  for  retention  of 
consumption  savings.) 

(2)  If  the  cost  savings  for  any  year 
during  the  contract  period  is  less  than 
the  amount  of  operating  subsidy  to  be 
made  available  under  this  paragraph  (e) 
to  pay  for  the  energy  conservation 
measure  in  that  year,  the  deficiency  will 
be  offset  against  the  IHA's  operating 
subsidy  eligibility  for  the  IHA's  next 
fiscal  year. 

(3)  If  energy  cost  savings  are  less  than 
the  amount  necessary  to  meet 
amortization  payments  specified  in  a 
contract,  the  contract  term  may  be 
extended  (up  to  the  12-year  limit)  if 
HUD  determines  that  the  shortfall  is  the 
result  of  changed  circumstances  rather 
than  a  miscalculation  or 
misrepresentation  of  projected  energy 
savings  by  the  contractor  or  IHA.  The 
contract  term  may  only  be  extended  to 
accommodate  payment  to  the  contractor 
and  associated  direct  costs. 

(f)  Formal  review  process  (1992).  (1) 
Eligibility  for  consideration.  Any  IHA 
with  an  established  Allowable  Expense 
Level  may  request  to  use  a  revised 
Allowable  Expense  Level  for  its 
requested  budget  year  that  starts  on  or 
after  April  1, 1992  (and  ends  during 
calendar  year  1993). 


(2)  Eligibility  for  adjustment,  (i)  If  an 
IHA's  AEL  for  the  budget  year  that  ends 
during  calendar  year  1992  is  either  less 
than  85  percent  of  Lhe  Formula  Expense 
Level  or  more  than  115  percent  of  the 
Formula  Expense  Level,  as  calculated 
using  the  revised  formula  and  the 
characteristics  for  the  IHA  and  its 
community,  then  the  IHA's  AEL  for  the 
budget  year  that  ends  during  calendar 
year  1993  is  subject  to  adjustment  at  the 
IHA's  request.  The  revised  formula 
expense  level  for  the  fiscal  year  ending- 
during  calendar  year  1992  is  the  IHA's 
value  of  the  following  formula,  after 
updating  by  the  local  inflation  factors 
from  FY  1989  to  the  requested  budget 
year. 

(ii)  The  revised  formula  is  the  sum  of 
the  following  six  numbers: 

(A)  The  number  ofpre-1940  rental 
units  occupied  by  poor  households  in 
1 980  as  a  percentage  of  the  1 980 
population  of  the  community  multiplied - 
by  a  weight  of  7.954.  This  Census-based 
statistic  applies  to  the  county  of  the 
IHA.  except  that,  if  the  IHA  has  80 
percent  or  more  of  its  units  in  an 
incorporated  city  of  more  than  10,000 
persons,  it  uses  city-specific  data. 
County  data  will  exclude  data  for  any 
incorporated  cities  of  more  than  10,000 
persons  within  its  boundaries. 

(B)  The  Local  Govermnent  Wage  Rate 
muhipUed  by  a  weight  of  116.496.  The 
wage  rate  used  is  a  figure  determined  by 
the  Bureau  of  Labor  Statistics.  It  is  a 
county-based  statistic,  cafibrated  to  a 
unit-weighted  IHA  standard  of  1.0.  For 
multi-county  IHAs,  the  local 
government  wage  is  unit-weighted.  For 
this  formula,  the  local  government  wage 
index  for  a  specific  county  cannot  be 
less  than  85  percent  or  more  than  115 
percent  of  the  average  local  government 
wage  for  counties  of  comparable 
population  and  metro/non-metro  status, 
on  a  statie-by-state  basis.  In  addition,  for 
counties  of  more  than  150,000 
population  in  1980,  the  local 
government  wage  cannot  be  less  than  85 
percent  or  more  than  115  percent  of  the 
wage  index  of  private  employment 
determined  by  the  Bureau  of  Labor- 
Statistics  and  the  rehabilitation  cost 
index  of  labor  and  materials  determined 
by  the  R.S.  Means  Company. 

(C)  The  lesser  of  the  current  number 
of  the  IHA 's  two  or  more  bedroom  units 
available  for  occupancy,  or  15.000  uruts, 
multiplied  by  a  weight  of  .002896. 

(D)  The  current  ratio  of  the  number  of 
the  IHA  s  two  or  more  bedroom  units 
available  for  occupancy  m  high-rise 
family  projects  to  the  number  of  all  the 
IHA 's  units  available  for  occupancy 
multiplied  by  a  weight  of  37.294.  For 
this  indicator,  a  high-rise  family  project 
is  defined  as  averaging  1.5  or  more 


bf.di  ooms  per  unit  available  for 
occupancy  and  averaging  35  or  more 
units  available  for  occupancy  per 
building  and  containing  at  least  one 
building  with  units  available  for 
occupancy  that  is  5  or  more  stories  high. 

(E)  The  current  ratio  of  the  number  of 
the  IHA's  three  or  more  bedroom  units 
available  for  occupancy  to  the  number 
of  all  the  IHA's  units  available  for 
occupancy  multiplied  by  a  weight  of 
22.303. 

(F)  An  equation  calibration  constant 
of -.2344. 

(3)  Procedure.  If  an  IHA  wants  to 
request  a  revision  to  its  AEL,  it  should 
determine  whether  its  AEL  for  the  fiscal 
year  ending  in  calendar  year  1992  (for 
purposes  of  this  section,  the  "luirevised 
AEL")  is  either  less  than  85  percent  of 
the  Formula  Expense  Level  or  more  than 
115  percent  of  the  Formula  Expense 
Level.  Then,  in  lieu  of  using  the 
unrevised  AEL  as  the  basis  for 
developing  the  IHA's  AEL  and  operating 
budget  for  the  fiscal  year  ending  in 
calendar  year  1993,  the  IHA  will  use  85 
percent  of  the  FEL  (if  this  is  higher  than 
the  uxu-evised  AEL)  or  115  percent  of  the 
FEL  (if  this  is  lower  than  the  unrevised 
AEL).  If  an  IHA  has  submitted  its 
original  operating  budget  before  the 
publication  of  a  change  to  the  PFS 
handbook  containing  forms  and 
instructions  necessary  to 
implementation  of  this  regulatory 
change,  the  IHA  shall  submit  a  revision 
to  its  operating  budget  with  calculations 
based  on  the  new  AEL.  If  an  IHA 
requests  such  revision  of  its  AEL  in 
connection  with  submission  of  an 
operating  budget  and  its  ciurent  AEL  is 
within  85  to  115  percent  of  the  FEL, 
HUD  will  not  adjust  the  AEL.  If  an  IHA 
requests  revision  and  its  AEL  is  not 
within  85  to  115  percent  of  the  FEL, 
HUD  will  increase  it  to  85  percent  or 
decrease  it  to  115  f)ercent.  The  revised 
Allowable  Expense  Levels  approved  by 
HUD  will  be  put  into  effect  for  the  IHA's 
budget  year  that  begins  on  or  after  April 
1 ,  1992  (and  thus  ends  in  calendar  year 
1993). 

(g)  Additional  HUD-initiated 
adjustments.  Notwithstanding  any  other 
provisions  of  this  subpart,  HUD  may  at 
any  time  make  an  upward  or  downward 
adjustment  in  the  amount  of  the  IHA's 
operating  subsidy  as  result  of  data 
subsequently  available  to  HUD  which 
alters  projections  upon  which  the 
approved  operating  subsidy  was  based. 
Normally  adjustments  shall  be  made  in 
total  in  the  IHA  fiscal  year  in  which  the 
needed  adjustment  is  determined; 
however,  if  a  dovniward  adjustment 
would  cause  a  severe  financial  hardship 
on  the  IHA,  the  HUD  Field  Office  may 
establish  a  recovery  schedule  which 


represents  the  minimima  number  of 
years  needed  for  repajmient. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0029) 

§  950.735    Transition  funding  for  excessive 
high-cost  IHAs. 

If  an  IHA's  Base  Year  Expense  Level 
exceeds  its  allowable  expense  level, 
computed  as  provided  in  §950.710,  for 
any  budget  year  under  PFS,  the  IHA 
may  be  eligible  for  transition  funding. 
Transition  funding  shall  be  an  amount 
not  to  exceed  the  difference  between  the 
Base  Year  Expense  Level  and  the 
allowable  expense  level  for  the 
requested  budget  year,  multiplied  by  the 
number  of  units  months  available.  HUD 
shall  have  the  right  to  discontinue 
payment  of  all  or  part  of  the  transition 
funding  in  the  event  HUD  at  any  time 
determines  that  the  IHA  has  not    , 
achieved  a  satisfactory  level  of 
management  efficiency,  or  is  not  making 
efforts  satisfactory  to  HUD  to  improve 
its  management  performance. 

§950.740    Operating  reserves. 

(a)  The  IHA  shall  maintain  an 
operating  reserve  for  the  project  in  an 
amount  sufficient  for  working  capital 
purposes,  for  estimated  future 
nonroutine  maintenance  requirements 
for  IHA-owned  administrative  facilities, 
common  property  and  dwelling  units, 
for  the  payment  of  advanced  insurance 
premiums  and  unanticipated  project 
requirements.  If  an  IHA  fails  to  maintain 
an  adequate  operating  reserve  level, 
HUD  may  declare  the  IHA  to  be  "high 
risk"  and  require  that  the  IHA  develop 

a  plan  for  improving  its  financial 
condition. 

(b)  At  the  end  of  each  fiscal  year  or 
other  budget  period,  the  project 
operating  reserve  shall  be: 

(1)  Credited  with  the  amount  by 
which  operating  receipts  exceed 
operating  expenses  of  the  project  for  the 
budget  period,  or 

(2)  Charged  with  the  amount  by 
which  operating  expenses  exceed 
operating  receipts  of  the  project  for  the 
budget  period. 

§950.745    Operating  budget  submission 
and  approval. 

(a)  Required  board  resolution.  In 
addition  to  other  budget  documentation 
required  by  HUD,  each  operating  budget 
or  operating  budget  revision  shall 
include  a  certified  copy  of  a  resolution 
of  the  board  of  commissioners  stating 
that  the  board  has  reviewed  and 
approved  the  operating  budget  or 
operating  budget  revision  and  has 
found: 

(1)  That  the  proposed  expenditures 
are  necessary  in  the  efficient  and 


economical  operation  of  the  housing  for 
the  purpose  of  serving  low  income 
families. 

(2)  That  the  financial  plan  is 
reasonable  in  that: 

(i)  It  indicates  a  source  of  funding 
adequate  to  cover  all  proposed 
expenditures. 

(ii)  It  does  not  provide  for  use  of 
Federal  funding  in  excess  of  that 
payable  under  the  provisions  of  these 
regulations. 

(3)  That  all  proposed  rental  charges  . 
and  expenditures  will  be  consistent 
with  provisions  of  law  and  the  annual 
contributions  contract. 

(b)  HUD  limited  operating  budget 
review.  Detailed  HUD  review  of  the 
operating  budgets  or  operating  budget 
revisions  normally  will  be  limited  to  the 
prescribed  PFS  forms.  Under  this 
procedure,  although  the  operating 
budget  normally  will  not  be  reviewed  in 
depth,  the  operating  reserve  calculation 
in  all  cases  will  be  examined  and  budget 
modifications  will  be  made  where  the 
operating  reserve  provisions  are  not  in 
accordance  with  HUD  requirements.  In 
addition,  if  the  HUD  Field  Office  finds 
that  an  operating  budget  is  incomplete, 
includes  illegal  or  ineligible 
expenditures,  mathematical  errors  or 
errors  in  the  application  of  accounting 
procedures,  or  is  otherwise 
unacceptable,  the  HUD  Field  Office  may 
at  any  time  require  the  submission  by 
the  IHA  of  further  information  regarding 
an  operating  budget  or  operating  budget 
revision. 

(c)  Withdrawal  by  HUD  of  limited 
operating  budget  re\iew.  HUD  reserves 
the  right  at  any  time  to  deviate  from  the 
limited  operating  budget  review 
provided  in  paragraph  (b)  of  this  section 
if  HUD  finds  that  the  IHA  is  operating 
its  program  in  a  manner  which  threatens 
the  future  serviceability,  efficiency, 
economy,  or  stability  of  the  housing  that 
it  operates.  If  such  action  is  deemed 
necessary,  the  HUD  Field  Office  will 
normally  notify  the  IHA  before  its 
submission  of  the  operating  budget  that 
HUD  will  subject  the  operating  budget 
to  a  detailed  review.  When  the  IHA's 
operating  no  longer  threaten  the  future 
serviceability,  efficiency,  economy  or 
stability  of  the  housing,  HUD  will  notify 
the  IHA  that  the  limited  review  as 
provided  in  paragraph  (b)  of  this  section 
is  being  reinstated. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2.577-00267.) 

§  950.750    Payment  procedure  for 
operating  subsidy  under  PFS. 

(a)  General.  Subject  to  the  availability 
of  funds,  payments  of  operating  subsidy 
under  PFS  shall  be  made  generally  by 
electronic  funds  transfers,  based  on  a 
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§  950.755  P^ytnents  of  operating  subsidy 
conditioned  upon  reexamination  of  Income 
of  families  In  occupancy. 

(a)  Policy.  The  income  and 
composition  of  each  family  shall  be 
reexamined  it  least  armually  (see 

§  950.315).  I  lAs  must  be  in  compliance 
with  this  ree  Kamination  requirement  to 
be  ehgible  t(  receive  full  operating 
subsidy  payi  Dents. 

(b)  IHAs  ii  I  compliance  with 
requirement ;.  Each  submission  of  the 
original  opei  ating  budget  for  a  fiscal 
year  shall  be  accompanied  by  a 
certification  iy  the  IHA  that  it  is  in 
compliance  ivith  the  annual  income 
rGexaminati(  m  requirements  and  that 
rents  have  b  len  or  wrill  be  adjusted  in 
accordance  i  vith  subpart  D  of  this  part. 

(c)  ZHAs  n  ot  in  compliance  with 
requirement ;.  Any  IHA  not  in 
compliance  vith  the  annual  income 
reexaminati(  n  requirement  at  the  time 
of  operating  ludget  submission  shall 
furnish  to  th  ^  HUD  Field  Office  a  copy 
of  the  procei  ure  it  is  using  to  attain 
compliance  ind  a  statement  of  the 
number  of  k  milies  that  have  undergone 
reexaminati(  in  during  the  twelve 
months  prec  eding  the  date  of  the 
operating  bi;  dget  submission,  or  the 
revision  thei  eof.  If,  on  the  basis  of  such 
submission,  or  any  other  information, 
the  Field  Of  ice  Director  determines  that 
the  IHA  is  n  rt  substantially  in 
comphance  vith  the  annual  income 
reexaminati(  in  requirement,  HUD  shall 


withhold  payments  to  which  the  IHA 
might  otherwise  be  entitled  under  this 
peut,  equal  to  his  or  her  estimate  of  the 
loss  of  rental  income  to  the  IHA 
resulting  from  its  failiure  to  comply  with 
those  requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0026.) 

§  950.760    Determining  actual  occupancy 
percentage. 

(a)  For  each  requested  budget  year 
beginning  on  or  after  July  1, 1986.  the 
IHA  shall  determine  the  percentage  of 
occupancy  for  all  project  units  included 
in  the  unit  months  available  (actual 
occupancy  percentage),  at  its  option, 
either: 

(1)  For  the  last  day  of  the  month  that 
ends  six  months  before  the  beginning  of 
the  requested  budget  year;  or 

(2)  Based  on  the  average  occupancy 
during  the  month  ending  six  months 
before  the  beginning  of  the  requested 
budget  year. 

(b)  If  the  IHA  elects  to  use  an  average, 
it  shall  maintain  a  record  of  its 
computation  of  its  actual  occupancy 
percentage.  The  actual  occupancy 
percentage  shall  be  adjusted  to  reflect 
expected  changes  in  occupancy  because 
of  modernization,  new  development, 
demohtion  or  disposition  in  order  to 
reflect  tlie  expected  average  occupancy 
rate  throughout  the  year.  If,  after  that 
date,  there  are  changes,  up  or  down,  in 
occupancy  because  of  modernization, 
new  development,  demolition,  or 
disposition  not  reflected  in  the 
adjustment,  the  IHA  shall  submit  a 
budget  revision  to  reflect  the  actual 
change  in  occupancy  due  to  these 
actions. 

§  950.770    Comprehensive  Occupancy  Plan 
requirements. 

(a)  IHAs  that  may  submit  a 
Comprehensive  Occupancy  Plan.  An 
IHA  may  prepare  and  submit  a  COP  to 
HUD  in  accordance  with  the  provisions 
of  this  section: 

(1)  For  its  first  requested  budget  year 
beginning  on  or  after  July  1, 1986,  if  the 
IHA  has  an  actual  occupancy  percentage 
(§  950.760)  less  than  97  percent,  and  has 
more  than  five  vacant  units,  not  solely 
because  of  vacant,  on-schedule 
modernization  units  (as  defined  in 
§950.725(b)(3)(v));or 

(2)  For  a  requested  budget  year 
beginning  on  or  after  July  1,  1987,  if: 

(i)  The  IHA  projects  an  actual 
occupancy  percentage  (§950.760)  for 
the  requested  budget  year  of  less  than  97 
percent  and  has  more  than  five  vacant 
units,  other  than  vacant,  on-schedule 
modernization  miits; 

(ii)  The  IHA  is  not  currently  a  low 
occupancy  IHA,  that  is,  the  IHA  had  an 


actual  occupancy  percentage 
determined  under  §  950.760  for  the 
current  requested  budget  year  that 
equalled  or  exceeded  97  percent  or  had 
five  or  fewer  vacant  units  other  than 
vacant,  on-schedule  modernization 
units;  and 

(iii)  The  IHA  is  not  currently  under.a 
COP. 

(b)  Comprehensive  Occupancy  Plan 
content.  A  COP  shall  provide  a  general 
IHA-wide  strategy  for  returning  to 
occupancy  or  deprogramming  all  vacant 
units  and  a  specific  strategy  for 
retiuning  to  occupancy  or 
deprogramming  units  for  each  project 
that  has  an  occupancy  percentage  of  less 
than  97  percent. 

(1)  The  general  IHA-wide  strategy  for 
returning  to  occupancy  or 
deprogramming  all  vacant  units  shall 
specify  management  actions  the  IHA  is 
taking  or  intends  to  take  to  eliminate 
vacancies,  such  as  revised  occupancy 
pohcies,  actions  to  reduce  time  to  return 
vacated  units  to  occupancy,  and 
identification  of  the  need  to  use  the 
exception  for  nonelderly  tenants  in 
elderly  projects,  and  shall  include  a 
schedule  for  completing  these  actions. 

(2)  The  project-specific  strategy  shall: 
(i)  Identify  each  project  that  has  a 

percentage  of  occupancy  less  than  97 
percent. 

(ii)  State  the  project-specific  actions 
the  IHA  is  taking  or  intends  to  take  to 
eliminate  vacancies,  such  as: 

(A)  Modernization; 

(B)  Demolition; 

(C)  Disposition; 

(D)  Change  in  occupancy  policy;  or 

(E)  Physical  or  management 
improvements;  and 

(iii)  For  each  project  identifieil, 
include  a  schedule  for  completing  these 
actions  and  returning  the  units  to 
occupancy. 

(3)  The  top  shall  also  include  yearly 
IHA-wide  occupancy  goals  and  yearly 
occupancy  goals  for  each  project  with 
an  occupancy  rate  below  97  percent 
stated  for  each  year  until  there  is  a 
projected  IHA-wide  occupancy  rate  of  at 
least  97  percent  or  an  estimate  that  the 
IHA  will  have  five  or  fewer  vacant  units, 
excluding  units  that  are  vacant,  on- 
schedule  modernization  units.  These 
goals  should  reflect  the  average 
occupancy  percentage  for  each  year.  The 
yearly  occupancy  goals  (both  IHA-wide 
and  project  specific)  for  the  first  year  of 
a  COP  that  is  submitted  with  an  IHA's 
budget  for  its  first  requested  budget  year 
beginning  on  or  after  July  1, 1986,  shall 
take  into  account  actions  taken  by  the 
IHA  from  August  2,  1985,  to  reduce 
vacancies. 

(c)  Time  for  submitting  a 
Comprehensive  Occupancy  Plan.  An 


IHA  that  submits  a  COP  to  HUD  for 
approval  in  accordance  with  paiBgraph 
(a)  of  this  section  shall  submit  the  OOP 
with  its  budget. 

(d)  Maximum  term  of  a 
Comprehensive  Occupancy  Plan.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  a  COP: 

(i)  Submitted  for  an  IHA's  first 
requested  budget  year  begiiming  on  or 
after  July  1, 1986,  shall  be  for  a  period 
approved  by  HUD  as  reasonable,  which 
shall  not  exceed  five  years;  or 

(ii)  Submitted  for  a  requested  budget 
year  beginning  on  or  after  July  1, 1987, 
shall  be  for  a  period  of  one  or  two  years, 
as  approved  by  HUD. 

(2)  A  COP  that  exceeds  the  maximum 
period  provided  in  paragraphs  (d)(1)  (i) 
or  (ii)  of  this  section  may  be  approved 
only  if  the  Assistant  Secretary  for  Public 
and  Indian  Housing  has  given  written 
authorization  for  such  longer  i>eriod 
before  the  approval  of  the  COP. 

(e)  Local  governing  body  review.  The 
IHA  shall  have  the  COP  reviewed  by  the 
local  governing  body  for  comment  and 
shall  submit  any  comments  from  the 
local  governing  body  to  HUD  with  the 
COP. 

(f)  HUD  review  of  Comprehensive 
Occupancy  Plan.  If  HUD  fails  to 
approve,  disapprove  or  otherwise 
substantively  comment  on  a  COP  within 
45  days  of  receipt  of  the  plan,  the  IHA- 
wide  yearly  occupancy  goal  for  the  first 
year  of  the  COP  shall  be  considered 
approved  for  the  purpose  of  determining 
the  IHA's  projected  occupancy 
percentage  under  paragraph  (h)  of  this 
section. 

(g)  Projected  Occupancy  Percentage 
(Comprehensive  Occupancy  Plan).  An 
IHA  that  has  a  HUD-approved  COP  shall 
use  as  its  projected  occupancy 
percentage  for  computing  its  projected 
operati.ag  income  level  under  §  950.725 
the  greater  of  its  actual  occupancy 
percentage,  as  determined  under 

§  950.760  or  its  approved,  yearly  IHA- 
wide  occupancy  goal,  adjusted,  as 
necessary,  to  discount  units  that  are 
vacant  for  reasons  beyond  the  IHA's 
control,  as  provided  in  paragraph  (i)  of 
this  section. 

(h)  Units  vacant  for  reasons  beyond 
an  IHA 's  control.  A  vacant  unit  is 
considered  vacant  for  reasons  beyond  an 
IHA's  control  only  if  the  unit  is  located 
in  a  project  that  meets  one  of  the 
following  conditions: 

(1)  The  IHA  has  applied  for 
modernization,  HUD  cannot  fund  the 
project  because  of  lack  of  sufficient 
funding,  and  it  is  expected  that  the  units 
will  be  occupied  when  the  units  are 
modernized. 

(2)  The  vacant  units  are  vacant,  on- 
schedule  modernization  units. 


(3)  The  units  are  vacant  because  of 
natural  disasters,  or  as  a  result  of  court- 
Mtlered,  or  HUD-approved.  constraints 
relating  to  title  VI  of  the  Qvil  Rights  Act 
of  1964  (42  U.S.C.  2000d). 

§  905.772    Financial  management  systems, 
monitoring  and  reporting. 

The  financial  management  systems, 
reporting  and  monitoring  on  program 
performance  and  financial  reporting 
will  be  in  compliance  with  the 
requirements  of  24  CFR  85.20,  85.40, 
and  85.41,  except  to  the  extent  that  HUD 
requirements  provide  for  additional 
specialized  procedures  necessary  to 
permit  the  Secretary  to  make  the 
determinations  regarding  the  payment 
of  operating  subsidy  specified  in  section 
9(a)(1)  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C  1437g(a){l)). 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2577- 
0066.) 

§  950.774    Operating  subsidy  ellgibnity  for 
projects  owned  by  IHAs  in  Alaska. 

The  provisions  of  this  subpart  are 
applicable  to  the  development, 
modernization,  and  operation  of  the 
rental  housing  owmed  by  the  IHAs  in  the 
State  of  Alaska,  excluding  the  formula 
calculation  fcff  the  PFS. 

Subpart  K — Energy  Audits,  Energy 
Conservation  Measures  and  Utility 
Allowances 

§  950.801    Purpose  and  appficabHKy. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  implement  HUD  policies  in 
support  of  national  energy  conservation 
goals  by  reducing  energy  consumption, 
with  consequent  reduction  of  operating 
costs  of  IHA-owned  housing  projects,  by 
requiring  that  IHAs  conduct  energy 
audits  and  undertake  certain  cost- 
effective,  energy  conservation  measures. 
This  subpart  also  provides  lor  the 
establishment  of  utility  allowances  for 
tenants  based  on  reasonable 
consumption  of  utilities  by  an  energy- 
conscious  household. 

(b)  Applicability.  The  provisions  of 
this  subpart  apply  to  all  IHAs  wdth  IHA- 
owmed  housing  including  Mutual  Help 
and  Turnkey  III. 

Energy  Audits  and  Energy  Conservation 
Measures 

§  950.805    Requirements  for  energy  audits. 

All  IHAs  shall  complete  an 
appropriate  energy  audit  for  each  IHA- 
owned  project  under  management  in 
accordance  with  the  schedule  specified 
in  §  950.822.  Energy  audits  shall  be 
conducted  by  IHA  personnel  or 
consultants  as  appropriate.  Standards 
for  energy  audits  shall  be  equivalent  to 


State  or  Tribal  standards  for  energy 
audits  or  as  approved  by  HUD.  Energy 
audits  shall  analyze  all  of  the  energy 
conservation  measures,  and  the  payback 
period  for  these  measures,  that  are 
pertinent  to  the  type  of  buildings  and 
equipment  operated  by  the  IHA. 

§  950.81 0    Order  of  funding. 

Within  the  funds  available  to  an  IHA. 
energy  conservation  measures  should  be 
accomplished  with  the  shortest  pay- 
back periods  funded  first.  However, 
HUD  Field  Offices  should  permit  IHAs 
to  make  adjustments  to  this  funding 
order  because  of  insufficient  funds  to 
accomplish  high-cost  energy 
conservation  measures  {EC2^)  or  a 
situation  in  which  an  ECM  with  a  longer 
pay-back  period  can  be  more  efficiently 
installed  in  conjunction  with  other 
planned  modernization.  Field  Offices 
may  not  authorize  installation  of 
individual  utihty  meters  that  measure 
the  energy  or  fuel  used  for  space  heating 
in  dwelling  units  that  need  substantial 
weatherization,  when  installation  of 
meters  would  result  in  economic 
hardship  for  tenants  In  these  cases,  the 
ECMs  related  to  weatherization  must  be 
accomplished  before  the  installation  of 
individual  utility  meters. 

§950.812    Funding. 

(a)  The  cost  of  accomplishing  cost- 
effective  energy  conservation  measures, 
including  the  cost  of  performing  energy 
audits,  shall  be  funded  from  operating 
funds  of  the  IHA  to  the  extent  feasible. 
When  sufficient  operating  funds  are  not 
available  for  this  purpose,  such  costs  are 
eligible  for  inclusion  in  a  modernization 
program,  for  funding  from  any  available 
development  funds  in  the  case  of 
projects  still  in  development  or  for  other 
available  funds  that  HUD  may  designate 
to  be  used  for  energy  conservation. 

(b)  If  an  IHA  finances  energy 
conservation  measures  from  sources 
other  than  CLAP  or  operating  reserves, 
such  as  on  the  basis  of  a  promise  to 
repay,  HUD  may  agree  to  provide 
adjustments  in  its  calculation  of  the 
IHA's  operating  subsidy  eligibility 
under  the  PFS  for  the  project  and  utihty 
involved  if  the  financing  arrangement  is 
cost-beneficial  to  HUD.  (See 

§  950.730(e).) 

§  950.81 5    Energy  conservation  equipment 
and  practices. 

In  purchasing  original  or,  when 
needed,  replacement  equipment,  IHAs 
shall  acquire  only  equipment  that  meets 
or  exceeds  the  minimum  efficiency 
requirements  established  by  the  U.S. 
Department  of  Energy.  In  the  operation 
of  their  facilities.  IHAs  shall  follow 
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directed  to 
conservation. 


}  950.822    Coi  nplianca  sch«dul«. 

All  energy  conservation  measures 
determined  by  energy  audits  to  be  cost 
effective  shal  be  accomplished  as  funds 
are  available. 

S  950.825    EiH  irgy  performance  contracts. 

(a)  Method  of  procurement.  Energy 
performance  contracting  shall  be 
conducted  u^ng  one  of  the  following 
methods  of  procurement: 

(1)  Competitive  proposals  (see 
§  950.1 75(d))J  In  identifying  the 
evaluation  factors  and  their  relative 
importance,  ^s  required  by 
§950.175(d)(i),  the  solicitation  shall 
state  that  teconical  factors  are 
significantly  inore  important  than  price 
(of  the  energy  audit);  or 

(2)  If  the  services  are  available  only 
from  a  single  source,  noncompetitive 
proposals  (se)  § 950.175(e)(2)). 

(b)  HUD  review.  Solicitations  for 
energy  performance  contracts  shall  be 
submitted  to  the  HUD  Field  Office  for 
review  and  approval  before  issuance. 
Energy  perfotmance  contracts  shall  be 
submitted  to  the  Office  of  Native 
American  Pnigrams  for  review  and 
approval  before  award. 

Individual  Metering  of  Utilities 

§950.840    Individually  metered  utilities. 

(a)  All  utilsy  service  shall  be 
individually  metered  to  tenants,  either 
through  provision  of  retail  service  to  the 
tenants  by  thi  utility  supplier  or 
through  the  u  se  of  checkmeters  unless: 

(1)  Individi  lal  metering  is  impractical, 
such  as  in  th(  I  case  of  a  central  heating 
system  in  an  ipartment  building: 

(2)  Change  from  a  mastermetering 
system  to  individual  meters  would  not 
bie  financiall]  justified  based  upon  a 
benefit/cost  analysis;  or 

(3)  Checkn^etering  is  not  permissible 
under  state  of  local  law,  or  under  the 
policies  of  th3  particular  utility  supplier 
or  public  ser  ice  commission. 

(b)  If  check  metering  is  not 
permissible,  ■etail  service  must  be 
considered.  ^  Inhere  checkmetering  is 
permissible,  he  type  of  individual 
metering  offe  ring  the  most  savings  to  the 
IHA  shall  be  selected. 


§950.842    Benefit/cost 

(a)  A  bene!  it/cost 
made  to  determine 
from  a 
individual 


except  as 
§  950.846 

(b)  Proposed 
checkmeters 
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installation  of 
must  be  justified  on  the 
cost  of  debt  service 


(interest  and  amortization)  of  the 
estimated  installation  costs  plus  the 
operating  costs  of  the  checkmeters  will 
be  more  than  offset  by  reduction  in 
future  utilities  expenditures  to  the  IHA 
under  the  mastermeter  system. 

(c)  Proposed  conversion  to  retail 
service  must  be  justified  on  the  basis  of 
net  savings  to  the  IHA.  This 
determination  involves  making  a 
comparison  between  the  reduction  in 
utility  expense  obtained  through 
eliminating  the  expense  to  the  IHA  for 
IHA-supplied  utiUties  compared  to  the 
resultant  allowance  for  tenant-supplied 
utilities,  based  on  the  cost  of  utility 
service  to  the  tenants  after  conversion. 

§  950.844    Funding. 

The  cost  to  change  mastermeter 
systems  to  individual  metering  of  tenant 
consumption,  including  the  costs  of 
benefit/cost  analysis  and  complete 
installation  of  checkmeters,  shall  be 
funded  from  operating  funds  of  the  IHA 
to  the  extent  feasible.  When  sufficient 
operating  funds  are  not  available  for  this 
purpose,  such  costs  are  eligible  for 
inclusion  in  a  modernization  project  or 
for  funding  from  any  available 
development  funds. 

§  950.845    Order  of  conversion. 

Conversions  to  individually  metered 
utility  service  shall  be  accomplished  in 
the  following  order  where  an  IHA  has 
projects  of  two  or  more  of  the 
designated  categories,  luiless  otherwise 
approved  by  the  HUD  Field  Office: 

(a)  In  projects  where  retail  service  is 
provided  by  the  utility  supplier  and  the 
IHA  is  paying  all  the  individual  utility 
bills,  no  benefit/cost  analysis  is 
necessary  and  tenants  shall  be  billed 
directly  after  the  IHA  adopts  revised 
payment  schedules  providing 
appropriate  allowances  for  tenant- 
supplied  utilities. 

(b)  In  projects  where  checkmeters 
have  been  installed  but  are  not  being 
utilized  as  the  basis  for  determining 
utility  charges  to  the  tenants,  no  benefit/ 
cost  analysis  is  necessary  and  the 
checkmeters  shall  be  used  as  the  basis 
for  utility  charges,  and  tenants  shall  be 
surcharged  for  excess  utility  use. 

(c)  Projects  where  meter  loops  have 
been  installed  for  utilization  of 
checkmeters  shall  be  analyzed  both  for 
the  installation  of  checkmeters  and  for 
conversion  to  retail  service. 

(d)  Low  or  medium  rise  family  units 
with  a  mastermeter  system  should  be 
analyzed  for  both  checkmetering  and 
conversion  to  retail  service,  because  of 
their  large  potential  for  energy  savings. 

(e)  Low  or  medium  rise  housing  for 
elderly  should  next  be  analyzed  for  both 
checkmetering  and  conversion  to  retail 


service,  since  the  potential  for  energy 
saving  is  less  than  for  family  units. 

(f)  Electric  service  under  mastermeters 
for  high  rise  buildings,  including 
projects  for  the  elderly,  should  be 
analyzed  for  both  use  of  retail  service 
and  of  checkmeters. 

§  950.846    Actions  affecting  residents. 

(a)  Before  making  any  conversion  to 
retail  service,  the  IHA  shall  adopt 
revised  payment  schedules,  providing 
appropriate  allowances  for  the  tenant- 
supplied  utilities  resulting  from  the 
conversion. 

(b)  Before  implementing  any 
modifications  to  utility  services 
arrangements  with  the  tenants  or 
charges  with  respect  thereto,  the 
requisite  changes  shall  be  made  in 
tenant  dwelling  leases  in  accordance 
with  subpart  D  of  this  part. 

(c)  To  the  extent  practicable,  IHAs 
should  work  closely  with  resident 
organizations  in  making  plans  for 
conversion  of  utility  service  to 
individual  metering,  explaining  the 
national  policy  objectives  of  energy 
conservation,  the  changes  in  charges 
and  rent  structure  that  will  result,  and 
the  goals  of  achieving  an  equitable 
structure  that  will  be  advantageous  to 
tenants  who  conserve  energy. 

(d)  A  transition  period  of  at  least  six 
months  shall  be  provided  in  the  case  of 
initiation  of  checkmeters  during  which 
tenants  will  be  advised  of  the  charges 
but  during  which  no  surcharge  will  be 
made,  based  on  the  readings.  This  trial 
period  will  afford  tenants  ample  notice 
of  the  effects  the  checkmetering  system 
will  have  on  their  individual  utility 
charges  and  also  afford  a  test  period  for 
the  adequacy  of  the  utility  allowances 
established. 

(e)  During  and  after  the  transition 
period,  IHAs  shall  advise  and  assist 
tenants  with  high  utility  consumption 
on  methods  for  reducing  their  usage. 
This  advice  and  assistance  may  include 
counseUng,  installation  of  new  energy 
conserving  equipment  or  appliances, 
and  corrective  maintenance. 

§  950.849    Waivers  for  similar  projects. 

IHAs  with  more  than  one  project  of 
similar  design  and  utilities  service  may 
prepare  a  benefit/cost  analysis  for  a 
representative  project.  A  finding  that  a 
change  in  metering  is  not  cost  effective 
for  the  representative  project  is 
sufficient  reason  for  the  HUD  Field 
Office  to  waive  the  requirements  of  this 
subpart  for  benefit/cost  analysis  on  the 
remaining  similar  projects. 

§  950.850    Reevaluations  of  mastermeter 
systenis. 

Because  of  changes  in  the  cost  of 
utility  services  and  the  periodic  changes 
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in  utility  regulations,  IHAs  with 
mastermeter  systems  are  required  to 
reevaluate  mastermeter  systems  without 
checkmeters  by  making  benefitycost 
analyses  at  least  every  36  months.  HUD 
Field  Offices  may  grant  waivers  of  this 
requirement  upon  making  a  finding  as 
prov-ided  in  §  950.849. 

Resident  Utility  Allowances 

§950.860    AppllcaMlity. 

(a)  Sections  950.860  through  950.876 
apply  to  all  Indian  housing  dwelling 
units,  including  those  operated  under 
the  Mutual  Help  Homeownership 
Opportimity  Program. 

(b)  In  rental  units  where  utilities  are 
furnished  by  the  IHA  but  there  are  no 
checkmeters  to  measure  the  actual 
utilities  consumption  of  the  individual 
units,  tenants  shall  be  subject  to  charges 
for  consumption  of  tenant-owned  major 
appliances,  or  for  optional  functions  of 
IHA-fumished  equipment,  in 
accordance  with  §  950.865(e).  but  no 
utility  allowance  will  be  established. 

§950.865    Establishment  of  utility 
allowances  by  IHAs. 

(a)  IHAs  shall  establish  allowances  for 
IHA-furnished  utilities  for  all 
checkmetered  utilities  and  allowances 
for  tenant-purchased  utilities  for  all 
utilities  purchased  directly  by  tenants 
from  the  utilities  suppliers. 

(b)  The  IHA  shall  maintain  a  record 
that  documents  the  basis  on  which 
allowances  and  scheduled  surcharges. 
and  revisions  thereof,  are  established 
and  revised.  Such  record  shall  be 
available  for  inspection  by  tenants. 

(c)  The  IHA  shall  give  notice  to  all 
tenants  of  proposed  allowances  and 
scheduled  surcharges  and  revisions 
thereol  Such  notice  shall  be  given,  in 
the  manner  provided  in  the  lease  or 
homebuyer  agreement,  not  less  than  60 
days  before  the  proposed  effective  date 
of  the  allowances  or  scheduled 
surcharges  or  revisions;  shall  describe 
with  reasonable  particularity  the  basis 
for  determination  of  the  allowances, 
schedu'ed  surcharges  or  revisions, 
including  a  statement  of  the  specific 
items  of  equipment  and  function  whose 
utility  consiunption  requirements  were 
included  in  determining  the  amounts  of 
the  allowances  or  scheduled  surcharges; 
shall  notify  tenants  of  the  place  where 
the  IHA's  record  maintained  in 
accordance  with  paragraph  (b)  of  this 
section  is  avai.iable  for  inspection;  and 
shall  provide  all  tenants  an  opportunity 
to  submit  written  comments  during  a 
period  expiring  not  less  than  30  days 
before  the  proposed  effective  date  of  the 
allowances  or  scheduled  surcharges  or 
revisions.  Such  written  comments  shall 
be  retained  bv  the  IHA  and  shall  be 


available  for  inspection  by  tenants  and, 
UF>on  request,  by  HUD. 

(d)  The  IHA  shall  furnish  to  HUD.  as 
instructed,  a  copy  of  its  schedule  of 
allowances  and  scheduled  surcharges, 
and  each  revision  thereof,  promptly 
upon  such  schedule  becoming  effective. 
Schedules  of  allowances  and  scheduled 
surcharges  shall  not  ordinarily  be 
subject  to  approval  by  HUD  before 
becoming  effective  but  will  be  reviewed 
in  the  course  of  audits  or  reviews  of  IHA 
operations.  Following  such  audits  or 
reviews.  HUD  may  require  additional 
data  concerning  the  IHA's  basis  for 
determination  of  allowances  or 
scheduled  surcharges,  may  require 
additional  or  different  relevant  data  to 
be  considered  by  the  IHA  in  its  next 
annual  review  on  an  exception  basis, 
and  may  require  that  an  IHA  submit  its 
proposed  revision  of  allowances  or 
scheduled  surcharges  to  HUD  for  review 
and  approval  tiefore  the  revision  is 
adopted. 

(e)  The  IHA's  determinations  "of 
allowances,  scheduled  surcharges  and 
revisions  thereof  shall  be  final  and  valid 
unless  found  to  be  arbitrary,  capricious, 
an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  the  law. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  niunber  2577-0062) 

§  950.867    Categories  for  establishment  of 
allowances. 

Separate  allowances  shall  be 
established  for  each  utility  and  for  each 
category  of  dwelling  units  determined 
by  the  IHA  to  be  reasonably  comparable 
as  to  factors  affecting  utility  usage.  The 
IHA  will  establish  allowances  for 
different  size  units,  in  terms  of  numbers 
of  bedrooms.  Other  categories  may  be 
established  at  the  discretion  of  the  IHA. 

§  95a869    Period  for  which  allowances  ar« 
established. 

(a)  IHA-fumished  utilities. 
Allowances  will  normally  be 
established  on  a  quarterly  basis; 
however,  tenants  may  be  surcharged  on 
a  monthly  basis.  The  allowances 
established  may  provide  for  seasonal 
variations. 

(b)  Tenant-purchased  utilities. 
Monthly  allowances  shall  be  established 
at  a  uniform  monthly  amount  based  on 
an  average  monthly  utility  requirement 
for  a  year;  however,  if  the  utility 
supplier  does  not  offer  tenants  a 
uniform  payment  plan,  the  allowances 
established  may  provide  for  seasonal 
variations. 

§  950.870    Standards  for  allowances  for 
utilities. 

(a)  The  objective  of  an  IHA  in 
designing  methods  of  establishing 


utility  allowances  for  each  dwelling  unit 
category  and  unit  size  shall  be  to 
approximate  a  reasonable  consumption 
of  utilities  by  an  energy-conservative 
household  of  modest  circumstances 
consistent  with  the  requirements  of  a 
safe,  sanitary,  and  healthful  Uving 
environment. 

(b)  Allowances  for  both  IHA- 
fumished  and  tenant-purchased  utilities 
shall  be  designed  to  include  such 
reasonable  consumption  for  major 
equipment  or  for  utifity  functions 
furnished  by  the  IHA  for  all  tenants 
[eg.,  heating  furnace,  hot  water  heater), 
for  essential  equipment  whether  or  not 
furnished  by  the  IHA  (e.g..  range  and 
refrigerator),  and  for  minor  itenris  of 
equipment  (such  as  toasters  and  radios) 
furnished  by  tenants. 

(c)  The  complexity  and  elaborateness 
of  the  methods  chosen  by  the  IHA.  in  its 
discretion,  to  achieve  the  foregoing 
objective  will  be  dependent  upon  the 
data  available  to  the  IHA  and  the  extent 
of  the  administrative  resources 
reasonably  available  to  the  IHA  to  be 
devoted  to  the  collection  of  such  data, 
the  formulation  of  methods  of 
calculation,  and  actual  calculation  and 
monitoring  of  the  allowances. 

(d)  In  establishing  allowances,  the 
IHA  shall  take  into  account  relevant 
factors  affecting  consumption 
reouirements,  including: 

(1)  The  equipment  and  functions 
intended  to  be  covered  by  the  allowance 
for  which  the  utility  will  be  used.  For 
instance,  natural  gas  may  be  used  for 
cooking  or  heating  domestic  water  or 
space  heating  or  a.ny  combination  of  the 
three. 

(2)  The  climatic  location  of  the 
housing  projects. 

(3)  The  size  of  the  dwelling  units  and 
the  number  of  occupants  per  dwelling 
unit. 

(4)  Type  of  construction  and  design  of 
the  housing  project. 

(5)  The  energ)'  efficiency  of  IH.^- 
supplied  appliances  and  equipment. 

(6)  The  utility  consumption 
requirements  of  appUances  and 
equipment  whose  reasonable 
consumption  is  intended  to  be  co\  ered 
by  the  total  tenant  payment. 

(7)  The  physical  condition,  including 
insulation  and  weatherization,  of  the 
housing  project. 

(8)  Temperature  levels  intended  to  be 
maintained  in  the  unit  during  the  day 
and  at  night,  and  in  cold  and  warm 
weather. 

(9)  Temperature  of  domestic  hot 
water. 

§  950.872    Surcharges  for  excess 
consumption  of  IHA-fumished  utrtities. 

(a)  For  dwelling  units  subject  to 
allowances  for  IHA-fumished  utilities 
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where  checkme  :ers  have  been  installed, 
the  I!IA  shall  establish  surcharges  for 
utility  consumdtion  in  excess  of  the 
allowances.  Sui  charges  may  be 
computed  on  a  ittrai^t  per  unit  of 
purchase  basis  Je.g.,  cents  per  kilowatt 
hour  of  electricity)  or  for  stated  blocks 
of  excess  consu  nption,  and  shall  be 
based  on  the  IH  V's  average  utility  rate. 
The  basis  for  ca  culating  such 
surcharges  shal  be  described  in  the 
IHA's  sdiedule  of  allowances.  Changes 
in  the  dollar  am  ounts  of  surcharges 
based  directly  o  q  changes  in  the  IHA's 
average  utility  r  ite  shall  not  be  subject 
to  the  advance  notice  requirements  of 
this  section. 

(b)  For  dwelli  ig  units  served  by  IHA- 
fumished  utiUti  bs  where  checkmeters 
have  not  been  ii  istalled,  the  IHA  shall 
establish  schedi  lies  of  surcharges 
indicating  additional  dollar  amounts 
tenants  will  be  i  equired  to  pay  by 
reason  of  estimc  ted  utility  consumption 
attributable  to  t(  mant-owned  major 
appliances  or  to  optional  functions  of 
IHA-fumished  t  quipment.  Such 
surcharge  schec  ules  shall  state  the 
tenant-owned  ei  juipment  (or  functions 
of  IHA-fumisheq  equipment)  for  which 
surcharges  shall  be  made  and  the 
amounts  of  sucl  i  charges,  which  shall  be 
based  on  the  coi  ;t  to  the  IHA  of  the 
utility  consump  tion  estimated  to  be 
attributable  to  n  sasonable  usage  of  such 
equipment. 

§  950.874    Revlei  n  and  revision  of 
allowances. 

(a)  Annual  re  new.  The  IHA  shall 
review  at  least  i  nnually  the  basis  on 
which  utility  al  owances  have  been 
established  and  if  reasonably  required 
in  order  to  cont  nue  adherence  to  the 
standards  statec  in  §  950.870,  shall 
establish  revisei  I  allowances.  The 
review  shall  inc  lude  all  changes  in 
circumstances  (  ncluding  completion  of 
comprehensive  or  special  purpose 
modernization  i  tnder  the 
Comprehensive  Improvement 
Assistance  Prog  'am  and/ or  other  energy 
conservation  mi  sasures  implemented  by 
the  IHA)  indica  ing  probability  of  a 
significant  chai  je  in  reasonable 
consumption  re  }uirements  and  changes 
in  utility  rates. 

(b)  i?evjsjo/i  0 !  a  resuif  o/rafe 
changes.  The  I?  A  may  revise  its 
allovvances  for  t  enant-purchased 
utilities  betwee  i  annual  reviews  if  there 
is  a  rate  change  (including  fuel 
adjustments)  an  d  shall  be  required  to  do 
so  if  such  chan;  e.  by  itself  or  together 
with  prior  rate  (  hanges  not  adjusted  for, 
results  in  a  chai  ige  of  10  percent  or  more 
from  the  rates  o  i  which  such 
allowances  wer ;  based.  Adjustments  to 
tenant  payment  >  as  a  result  of  such 


changes  shall  be  retroactive  to  the  first 
day  of  the  month  following  the  month 
in  which  the  last  rate  change  taken  into 
account  in  such  revision  became 
effective. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0062) 

§950.876    Individual  relief. 

Requests  for  relief  from  surcharges  for 
excess  consumption  of  IHA-purchased 
utilities,  or  from  payment  of  utility 
supplier  billings  in  excess  of  the 
allowances  for  tenant- purchased 
utilities,  may  be  granted  by  the  IHA  on 
reasonable  grounds,  such  as  special 
needs  of  elderly,  ill  or  handicapped 
tenants,  or  special  factors  affecting 
utility  usage  not  within  the  control  of 
the  tenant,  as  the  IHA  shall  deem 
appropriate.  The  IHA's  criteria  for 
granting  such  relief,  and  procedures  for 
requesting  such  relief,  shall  be  adopted 
at  the  time  the  IHA  adopts  the  methods 
and  procedures  for  determining  utility 
allowances.  Notice  of  the  availability  of 
such  procedures  (including 
identification  of  the  IHA  representative 
with  whom  initial  contact  may  be  made 
by  tenants),  and  the  IHA's  criteria  for 
granting  such  relief,  shall  be  included  in 
each  notice  to  tenants  given  in 
accordance  with  §  950.865(c)  and  in  the 
information  given  to  new  tenants  upon 
admission. 


Subpart  M — Disposition  or  Demolition 
of  Projects 

§  950.921    Purpose  and  applicability. 

(a)  Purpose.  This  subpart  sets  forth 
requirements  for  HUD  approval  of  an 
IHA's  application  to  dispose  of  or 
demolish  (in  whole  or  in  part)  IHA- 
owned  projects  assisted  nnder  the  Act. 
The  rules  and  procedures  contained  in 
24  CFR  part  85  are  inapplicable. 

(bj  Applicability. — (1)  Type  of 
projects.  This  subpart  applies  to  any 
Indian  housing  project  which  is  owned 
by  an  IHA  and  is  subject  to  an  ACC 
imder  section  5  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437c)> 
including  rental,  Turnkey  III,  or  Mutual 
Help  housing.  This  subpart  does  not 
apply  to: 

(i)  IHA-ovmed  Section  8  housing  or 
housing  leased  under  section  10(c)  or 
section  23  of  the  Act  (42  U.S.C.  1437h(c) 
or  1437u); 

(ii)  Demolition  or  disposition  before 
the  end  of  the  initial  operating  period 
(EIOP),  as  determined  under  the  ACC,  of 
property  acquired  incident  to  the 
development  of  an  Indian  housing 
project  (however,'  this  exception  does 
not  apply  to  units  occupied  or  available 


for  occupancy  by  Indian  housing 
tenants  before  EIOP); 

(iii)  Conveyance  of  Indian  housing  for 
the  purpose  of  providing 
homeowTiership  opportunities  for  low- 
income  families  imder  section  21  of  the 
Act,  the  Turnkey  III  or  Mutual  Help 
Homeowmership  Opportunity  programs, 
or  any  other  homeownership  programs 
established  under  sections  5(h)  and 
6(c)(4)(D)  of  the  Act  (42  U.S.C.  1437c(h). 
1437d{c)(4)(3))  or  titles  II  and  III  of  the 
Act  (42  U.S.C.  1437aa,  1437aaa). 

(iv)  Leasing  of  dwelling  or 
nondwelling  space  incident  to  the 
normal  operation  of  the  project  for 
Indian  housing  purposes,  as  permitted 
by  the  ACC; 

(v)  Easements,  rights-of-way  and 
transfers  of  utility  systems  incident  to 
the  normal  operation  of  the  project  for 
Indian  housing  purposes,  as  permitted 
by  the  ACC; 

(vi)  Reconfiguration  of  the  interior 
space  of  buildings  (e.g.,  moving  or 
removing  interior  walls  to  change  the 
design,  sizes  or  number  of  units) 
without  demolition;  and 

(vii)  A  whole  or  partial  taking  by  a 
public  or  quasi-public  entity  through 
the  exercise  of  its  power  of  eminent 
domain. 

(2)  [Reserved! 

(c)  Type  of  actions.  Any  action  by  an 
IHA  to  dispose  of  or  demolish  an  Indian 
housing  project  or  a  portion  of  an  Indian 
housing  project  is  subject  to  the 
requirements  of  this  subpart.  Until  such 
time  as  HUD  approval  may  be  obtained, 
the  IHA  may  not  take  any  action  to 
dispose  of  or  demolish  an  Indian 
housing  project  or  portion  of  an  Indian 
housing  project,  and  the  IHA  shall 
continue  to  meet  its  ACC  obligations  to  ' 
maintain  and  operate  the  property  as 
housing  for  low-income  families.  This 
does  not  mean  that  HUD  approval  under 
this  subpart  is  required  for  planning 
activities,  analysis,  or  consultations, 
such  as  project  viability  studies, 
comprehensive  modernization  planning 
or  comprehensive  occupancy  planning. 

§  950.923    General  requirements  tor  HUD 
approval  of  disposition  or  demolition. 

(a)  For  purposes  of  this  subpart,  the 
term  "tenant"  will  also  include 
"homebuyer"  where  the  development 
involved  is  a  homeownership  project, 
and  the  terra  "unit  of  general 
government"  will  include  the  tribal 
government,  where  applicable. 

(b)  HUD  will  not  approve  an 
application  for  disposition  or 
demolition  unless: 

(1)  The  apphcation  has  been 
developed  in  consultation  with  tenants 
of  the  project  involved,  any  tenant 
organizations  for  the  project,  and  any 
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IHA-wide  tenant  organizations  that  will 
be  affected  by  the  disposition  or 
demolition; 

(2)  The  IHA  has  complied  with  the 
requirement  to  offer  the  project  or    . 
portion  of  the  project  proposed  for 
demolition  or  disposition  to  the  resident 
organizations  as  required  under 

§  950.925  of  this  subpart; 

(3)  The  application  contains  a 
certification  by  the  chief  executive 
officer,  or  designee,  that  the  unit  of 
general  government  will  comply  with 
displacement,  relocation,  and  real 
property  acquisition  policies  described 
in  §950.117; 

(4)  Demolition  or  disposition 
(including  any  related  replacement 
housing  plan)  will  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321),  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C. 
469),  and  related  laws,  as  stated  in  the 
HUD's  regulations  at  24  CFR  part  50. 
Where  the  site  of  the  replacement 
housing  is  unknovkm  at  the  time  of 
submission  of  the  application  for 
demolition  or  disposition,  the 
application  shall  contain  a  certification 
that  the  applicant  agrees  to  assist  HUD 
to  comply  with  24  CFR  part  50  and  that 
the  applicant  shall: 

(i)  Supply  HUD  with  all  available, 
relevant  information  necessary  for  HUD 
to  perform  for  each  property  any 
environmental  review  required  by  24 
CFR  part  50; 

(ii)  Carry  out  mitigating  measures 
required  by  HUD  or  select  alternate 
eligible  property;  and 

(iii)  Not  acquire,  rehabilitate,  convert, 
lease,  repair  or  construct  property,  or 
commit  HUD  funds  or  other  funds  to 
such  program  activities  with  respect  to 
-  any  eligible  property,  until  HUD 
approval  is  received. 

(5)  The  IHA  has  developed  a  . 
replacement  housing  plan,  in 
accordance  with  §950.935,  and  has 
obtained  a  commitment  for  the  funds 
necessary  to  carry  out  the  plan  over  the 
approved  schedule  of  the  plan.  To  the 
extent  such  funding  is  not  provided 
from  other  sources  (e.g..  State,  tribal  or 
local  programs  or  proceeds  of 
dispositionj,  HUD  approval  of  the 
application  for  demolition  or 
disposition  is  conditioned  on  HUD's 
agreement  to  commit  the  necessary 
funds  (subject  to  availability  of  future 
appropriations). 

§950.925    Resident  organization 
opportunity  to  purchase. 

(a)  Applicability.  (1)  This  section 
applies  to  applications  for  demolition  or 
disposition  of  a  development  which 
involve  dwelling  units,  nondwelling 


spaces  (e.g.,  administration  and 
community  buildings,  maintenance 
facilities),  and  excess  land. 

(2)  The  requirements  of  this  section 
do  not  apply  to  the  following  cases 
which  it  has  been  determined  do  not 
present  appropriate  opportunities  for 
resident  purchase: 

(i)  The  IHA  has  determined  that  the 
property  proposed  for  demolition  is  an 
imminent  threat  to  the  health  and  safety 
of  residents; 

(ii)  The  tribal  or  local  government  has 
condemned  the  property  proposed  for 
demolition; 

(iii)  A  tribal  or  local  government 
agency  has  determined  and  notified  the 
IHA  that  units  must  be  demohshed  to 
allow  access  to  fire  and  emergency 
equipment; 

(iv)  The  IHA  has  determined  that  the 
demolition  of  selected  portions  of  the 
development  in  order  to  reduce  density 
is  essential  to  ensure  the  long  term 
viability  of  the  development  or  the  IHA 
(but  in  no  cas_e  should  this  be  used 
cumulatively  to  avoid  Section  412 
requirements);  or 

(v)  A  public  body  has  requested  to 
acquire  vacant  land  that  is  less  than  two 
acres  in  order  to  build  or  expand  its 
services  (e.g.,  a  tribal  or  local 
government  wishes  to  use  the  land  to 
build  or  establish  a  police  substation). 

(3)  In  the  situations  listed  in 
paragraph  (a)(2)  of  this  section,  the  IHA 
may  proceed  to  submit  its  request  to 
demolish  or  dispose  of  the  property,  or 
the  portion  of  the  property,  to  HUD,  in 
accordance  with  section  18  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437p)  and  this  subpart  without 
affording  an  opportunity  for  purchase 
by  a  resident  organization.  However, 
resident  consultation  would  be  required 
in  accordance  with  §  950.923(b)(1).  The 
IHA  must  submit  written 
<locumentation,  on  official  stationery, 
with  date  and  signatures  to  justifv 
paragraphs  (a)(2)(i)  through  (v)  of  this 
section.  Examples  of  such 
documentation  include: 

-(i)  A  certification  from  a  tribal  or  local 
agency,  such  as  the  fire  or  health 
department,  that  a  condition  exists  in 
the  development  that  is  an  imminent 
threat  to  residents;  or 

(ii)  A  copy  of  the  condemnation  order 
from  the  local  health  department.  If, 
however,  at  some  future  date,  the  IHA 
proposes  to  sell  the  remaining  property 
described  in  paragraphs  (a)(2)(i)  through 
(iii)  of  this  section,  the  IHA  will  be 
required  to  comply  with  this  section. 

(byOpportunity  for  residents  to 
organize.  Where  the  affected 
development  does  not  have  an  existing 
resident  organization,  resident 
management  corporation  or  resident 


cooperative  at  the  time  of  the  IHA 
proposal  to  demolish  or  dispose  of  the 
development  or  a  portion  of  the 
development,  the  IHA  shall  make  a 
reasonable  effort  to  inform  residents  of 
the  development  of  the  opportunity  to 
organize  and  purchase  the  property 
proposed  for  demolition  or  disposition. 
Excimples  of  "reasonable  effort  '  at  a 
minimum  include  at  least  one  of  the 
following  activities:  convening  a 
meeting,  sending  letters  to  ail  residents, 
publishing  an  announcement  in  the 
resident  newsletter,  where  available,  or 
hiring  a  consultant  to  provide  technical 
assistance  to  the  residents.  HUD  will  not 
approve  any  application  that  cannot 
demonstrate  that  the  IHA  has  allowed  dt 
least  45  days  for  the  residents  of  the 
affected  development  to  organize  a 
resident  organization.  The  IHA  should 
initiate  its  efforts  to  inform  the  residents 
of  their  right  to  organize  as  an  integral 
part  of  the  resident  consultation 
reouirement  under  §  950.923(b)(1). 

fc)  Established  organizations.  Where 
there  are  duly  formed  resident 
management  corporations,  resident 
organizations  or  resident  cooperatives  at 
the  affected  development,  the  IHA 
should  follow  the  procedures  beginning 
in  paragraph  (d)  of  this  section.  Where 
the  affected  development  is  fully  or 
partially  occupied,  the  residents  must 
be  given  the  opportunity  to  form  under 
the  procedures  in  paragraph  (b)  of  this 
section. 

(d)  Offer  of  sale  to  resident 
organizations.  (1)  The  IHA  shall  make 
the  formal  offer  for  sale  \\  hich  must 
inqlude  the  information  listed  in  this 
section.  All  contacted  orgamzations 
shall  have  30  days  to  express  an  interest 
in  the  offer.  The  IHA  must  offer  to  sell 
the  property  proposed  for  demolition  or 
disposition  to  the  resident  management 
corporation,  the  resident  organization  or 
resident  cooperative  of  the  affected 
development  under  at  least  as  favorable 
terms  and  conditions  as  the  IHA  would 
offer  it  for  sale  to  another  purchaser. 
The  offer  shall  include: 

(i)  An  identification  of  the 
development,  or  portion  of  the 
development,  in  the  proposed 
demolition  or  disposition,  including  the 
development  number  and  location,  the 
number  of  units  and  bedroom 
configuration,  the  amount  of  space  and 
use  for  non-dwelling  space,  the  current 
physical  condition  (e.g.,  fire  damaged, 
friable  asbestos,  lead  based  paint  test 
results),  and  occupancy  status  (e.g., 
percent  occupancy); 

(ii)  In  the  case  of  disposition,  a  copy 
of  the  appraisal  of  the  property  and  any 
terms  of  sale; 

(iii)  An  IHA  disclosure  and 
description  of  plans  proposed  for  reuae 
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of  land,  if  any  J  after  the  proposed 
detnoliticka  or  disposition; 

(iv)  An  identification  of  available 
resources  {including  its  own  and  HUD's) 
(o  provide  teconical  assistance  to  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  .the  affected  development 
to  enable  the  trganization  to  better 
understand  itslopportunity  to  purchase 
the  developm^t,  the  development's 
value  and  potantial  use; 

(v)  Any  andalJ  tenns  of  sale  that  the 
IHA  requires  ftw  the  Section  18  action; 
(If  the  resident  management 
corporatioa.  resident  organization  or 
resident  cooperative  of  the  affected 
development  submits  a  proposal  that  is 
other  than  theltenns  of  sale  (e.g.. 
purchase  al  leis  than  fair  market  value 
with  demonstiated  commensurate 
pubhc  benefit  or  for  the  purposes  of 
bomeo%vnership).  the  IHA  may  consider 
accepting  the  offer.) 

(vi)  A  date  by  which  the  resident 
management  oorporation.  resident 
organization  or  readent  cooperative  of 
the  afiiacted  dayelopment  must  respond 
to  the  DiA's  oBee  to  sell  the  property 
proposed  for  demolition  or  disposition, 
which  shall  b^  no  less  than  30  days 
from  the  date  of  the  official  offering  of 
the  IHA  which  will  be  made  sometime 
after  the  meetmg.  The  response  horn  the 
resident  management  corporation, 
resident  oi-ganlization  or  resident 
cooperative  of  the  affected  development 
shall  be  in  the^  form  of  a  letter 
expressing  its  [interest  in  accepting  the 
IHA's  nrritten  pffer. 

(vii)  A  stateinent  that  the  resident 
management  oorporation,  resident 
organization  and  resident  cooperative  of 
the  afiectad  dl^velopment  will  be  given 
up  to  60  days  to  develop  and  submit  a 
proposal  to  tim  IHA  to  purchase  the 
property  and  to  obtain  a  firm  financial 
commitment.  It  shall  explain  that  the 
IHA  shall  approve  the  proposal  frcnn  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  ot  the  afiected  development, 
if  it  meets  the  terms  of  sale.  However, 
the  statement  shall  indicate  that  the  IHA 
can  consider  accepting  an  offer  from  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
that  is  other  tkan  the  terms  of  sale;  eg., 
purchase  at  lass  than  fair  market  value 
with  demonstrated  coimncnsurate 
public  beaehj  or  for  the  purposes  of 
homeownerskip.  The  statement  shall 
explain  that  if  die  IHA  receives  more 
than  one  proposal  from  a  resident 
management  t»rporation,  resident 
organization  or  resident  cooperative  at 
the  affected  development,  the  IHA  shall 
select  the  pro  rosal  that  meets  the  terms 


of  sale.  In  the  event  that  two  proposals 
from  the  affected  development  meet  the 
terms  of  sale,  the  IHA  shall  choose  the 
best  proposal. 

(2)  After  the  30  day  time  frame  for  the 
resident  man^ement  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
to  respond  to  the  notification  letter  has 
expired,  the  IHA  is  to  prepare  letters  to 
those  organizations  that  responded 
affirmatively  inviting  them  to  submit  a 
formal  proposal  to  purchase  the 
property.  The  organization  has  up  to  60 
days  from  the  date  of  its  affirmative 
response  to  prepare  and  submit  a 
proposal  to  the  IHA  that  provides  all  the 
information  requested  in  paragraph 
(d)(1)  of  this  section  and  meets  the 
terras  of  sale. 

(e)  IHA  review  of  proposals.  The  IHA 
has  up  to  60  days  from  the  date  of 
receipt  of  the  proposals  to  review  them 
and  determine  whether  they  meet  the 
terms  of  sale  set  forth  in  its  offer.  If  the 
resident  management  corporation, 
resident  organization  or  resident 
cooperative  of  the  affected  development 
submits  a  proposal  that  is  other  than  the 
terms  of  sale  (e.g..  purchase  at  less  than 
the  fair  market  value  with  demonstrated 
commensurate  public  benefit  or  for  the 
purposes  of  homeownership),  the  IHA 
may  consider  accepting  the  offer.  If  the 
terms  of  sale  are  met.  vdthin  14  days  of 
the  IHA's  final  decision,  the  IHA  shall 
notify  the  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  afiected 
development  of  that  fact  and  that  the 
propo^  has  been  accepted  or  rejected. 

(f)  Appeals.  The  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development  has  the  right  to  appeal  the 
IHA's  decision  to  the  HUD  Field  Office. 
A  written  appeal  must  be  made  within 
30  days  of  the  decision  by  the  IHA.  The 
appeal  diould  include  copies  of  the 
proposal  and  any  related 
correspondence.  The  HUD  Field  Office 
will  render  a  final  decision  within  30 
days.  A  tetter  communicating  the 
decision  is  to  be  prepared  and  sent  to 
the  IHA  and  Xhe  resident  management 
corporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development. 

(g)  Contents  of  proposal  (1)  The 
proposal  frxm  the  resident  management 
oorporation,  resident  organization  or 
resident  cooperative  of  the  affected 
development  shall  at  a  minimum 
include  the  following: 

(i)  The  length  of  time  the  organization 
has  been  in  existence; 

(ii)  A  description  of  current  or  past 
activities  which  demonstrate  the 
organization's  oiganizational  and 


management  capability  or  the  planned 
acquisition  of  such  capabiUty  through  a 
partner  or  other  outside  entities; 

(iii)  A  statement  of  financial 
capabiUty; 

(iv)  A  description  of  involvement  of 
any  non-resident  organization  (non- 
profit, for-profit,  governmental  or  other 
entities),  if  any,  the  proposed  division  of 
responsibihties  between  the  two.  and 
the  non-resident  organization's  financial 
capabilities: 

(v)  A  plan  for  financing  the  purchase 
of  the  property  and  a  firm  commitment 
for  funding  resources  necessary  to 
purchase  the  property  and  pay  for  any 
necessary  repairs; 

(vi)  A  plan  for  the  use  of  the  property; 

(vii)  The  proposed  purchase  price  in 
relation  to  the  appraised  value; 

(viii)  Justification  for  purchase  at  less 
than  the  fair  market  value  in  accordance 
with  §  950.931(h).  if  appropriate; 

(ix)  Estimated  time  schedule  for 
completing  the  transaction; 

(x)  The  response  to  the  IHA's  terms  of 
sale; 

(xi)  A  resolution  from  the  resident 
organization  approving  the  proposal; 
and 

(xii)  A  proposed  date  of  settlement, 
generally  not  to  exceed  six  months  from 
the  date  of  IHA  approval  of  the 
proposal,  or  such  period  as  the  IHA  may 
determine  to  be  reasonable. 

(2)  If  the  proposal  is  to  purchase  the 
property  for  homeownership  imder 
section  5tb)  or  HOPE  1.  then  the 
requirements  of  section  18  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437p)  and  this  subpart  do  not  apply, 
and  the  applicable  requirements  shall  be 
those  imder  the  HOPE  1  guidelines,  as     - 
set  forth  at  24  CFR  Subtitle  A.  App.  A. 

or  the  section  5(h)  regulation,  as  set 
forth  in  subpart  P  of  this  part.  In  order 
for  the  IHA  to  consider  a  proposal  to 
purchase  under  section  412.  using 
homeownership  opportimities  under 
section  5(h)  or  HOPE  1 ,  the  resident 
management  corporation,  organization 
or  resident  cooperative  of  the  affected 
development  shall  meet  the  provisions 
of  this  paragraph  (g).  including  items  in 
paragraph  (g)(1)  of  this  section. 

(3)  If  the  proposal  is  to  purchase  the 
property  for  other  than  the 
aforementioned  homeownership 
programs  or  for  uses  other  than 
homeownership.  then  the  proposal  must 
meet  all  the  disposition  requirements  of 
section  18  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437p)  and  this 
subpart. 

(h)  IHA  Obligations.  ( 1 )  Prepare  and 
disperse  the  formal  offer  ot  sale  to  the 
resident  management  corporation, 
resident  organization  and  resident 
cooperative  of  the  affected  development. 
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(2)  Evaluate  proposals  received  and 
make  the  selection  based  on  the 
considerations  set  forth  in  paragraph  (b) 
of  this  section.  Issue  letters  of 
acceptance  and  rejection. 

(3)  Prepare  certifications,  where 
appropriate,  as  discussed  in  paragraph 
(j)(3)  of  this  section.  The  IHA  shall 
comply  with  its  obligations  under 

§  950.923(b)(1)  regarding  tenant 
consultation  and  provide  evidence  to 
HUD  that  it  has  met  those  obligations. 
The  IHA  shall  not  act  in  an  arbitrary 
manner  and  shall  give  full  and  fair 
consideration  to  any  qualified  resident 
management  corporation,  resident 
organization  or  resident  cooperative  of 
the  affected  development  and  accept  the 
proposal  if  it  meets  the  terms  of  sale. 

(i)  IHA  application  submissJon 
requirements  for  proposed  demolition  or 
disposition.  (1)  If  the  proposal  from  the 
resident  organization  is  rejected  by  the 
IHA,  and  either  there  is  no  appeal  by  the 
organization  or  the  appeal  has  been 
denied,  the  IHA  shall  submit  its 
demolition  or  disposition  application  to 
HUD  in  accordance  with  section  18  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437p)  and  this  subpart.  The 
demolition  or  disposition  application 
must  include  complete  documentation 
that  the  requirements  oflhis  section 
have  been  met.  IHAs  must  submit 
written  documentation  that  the  resident 
management  corporation,  resident 
organization  and  resident  cooperative  of 
the  affected  development  have  been 
apprised  of  their  opportimity  to 
purchase  under  this  section.  This 
documentation  shall  include  a  copy  of 
the  signed  and  dated  IHA  notification 
letter(s)  to  each  organization  informing 
them  of  the  IHA's  intention  to  submit  an 
application  for  demolition  or 
disposition  and  the  responses  from  each 
organization. 

(2)  If  the  IHA  accepts  the  proposal  of 
the  resident  organization,  the  IHA  shall 
submit  a  disposition  application  in 
accordance  with  section  18  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437p)  and  Uiis  subpart,  with 
appropriate  justification  for  a  negotiated 
sale  and  for  sale  at  less  than  fair  market 
value,  if  applicable. 

(3)  HUD  vdll  not  process  an 
apphcation  for  demolition  or 
disposition  unless  the  IHA  provides 
HUD  with  one  of  the  follouing: 

(i)  Where  no  resident  management 
corporation,  resident  organization  or 
resident  cooperative  exists  in  the 
affected  development  and  the  residents 
of  the  affected  development  have  not 
formed  a  new  organization,  a 
certification  from  either  the  executive 
director  or  the  board  of  commissioners 
stating  that  no  such  organizationis) 


exists  and  documentation  that  a 
reasonable  effort  to  inform  residents  of 
their  opportunity  to  organize  has  been 
made;  or 

(ii)  Where  a  resident  management 
corporation,  resident  organization  or 
resident  cooperative  exists  in  the 
affected  development  one  of  the 
following,  either  paragraph  (i)(3),  (ii)  (A) 
or  (B)  of  this  section: 

(A)  A  board  resolution  or  its 
equivalent  from  each  resident 
management  corporation,  resident 
organization  or  resident  cooperative 
stating  that  such  organization  has 
received  the  IHA  letter,  and  that  it 
understands  the  offer  and  waives  its 
opportunity  to  purchase  the  project,  or 
portion  of  the  project,  covered  by  the 
demolition  or  disposition  application. 
The  response  should  clearly  state  that 
the  resolution  was  adopted  by  the  entire 
organization  at  a  formal  meeting;  or 

(B)  A  certification  from  the  executive 
director  or  board  of  commissioners  of 
the  IHA  that  the  thirty  (30)  day 
timeframe  has  expired  and  no  response 
was  received  to  its  offer. 

§  950.927    Specific  criteria  for  HUD 
approval  of  disposition  requests. 

In  addition  to  other  applicable 
requirements  of  this  subpart,  HUD  will 
not  approve  a  request  for  disposition 
unless  HUD  determines  that  retention  is 
not  in  the  best  interests  of  the  tenants 
and  the  IHA,  because  at  least  one  of  the 
following  criteria  is  met: 

(a)  Developmental  changes  in  the  area 
surrounding  the  project  adversely  affect 
the  health  or  safety  of  the  tenants  or  the 
feasible  operation  of  the  project  by  the 
IHA. 

(b)  Disposition  will  allow  the 
acquisition,  development,  or 
rehabilitation  of  other  properties  that 
will  be  more  efficiently  or  effectively 
operated  as  low-income  housing 
projects,  and  that  will  preserve  the  total 
amount  of  low-income  housing  stock 
available  to  the  community. 

(c)  There  are  other  factors  justifying 
disposition  that  HUD  determines  are 
consistent  with  the  best  interests  of  the 
tenants  and  the  IHA  that  are  not 
inconsistent  with  other  provisions  of  the 
Act. 

(d)  In  the  case  of  disposition  of 
property  other  than  dweUing  units: 

(1)  The  property  is  determined  by 
HUD  to  be  excess  to  the  needs  of  the 
project  (after  the  end  of  the  initial 
operating  period);  or 

(2)  The  disposition  of  the  property  is 
incidental  to,  or  does  not  interfere  with, 
continued  operation  of  the  remaining 
portion  of  the  project. 


§  950.928    Specific  criteria  for  HUO 
approval  of  demolition  requests. 

In  addition  to  other  applicable 
requirements  of  this  subpart,  HUD  will 
not  approve  an  application  for 
demolition  unless  HUD  determines  that 
at  least  one  of  the  following  criteria  is 
met: 

(a)  In  the  case  of  demolition  of  all  or 
a  portion  of  a  project,  the  project,  or  a 
portion  of  the  project,  is  obsolete  as  to 
physical  condition,  location,  or  other 
factors,  making  it  unusable  for  bousing 
purposes;  and 

(b)  No  reasonable  program  of 
modifications,  in  keeping  with  the 
provisions  of  subpart  I  of  this  part,  is 
feasible  to  return  the  project  or  portion 
of  the  project  to  useful  life. 

§  950.931     IHA  application  (or  HUO 
approval. 

Written  approval  by  HUD  shall  be 
required  before  the  IHA  may  undertake 
any  transaction  involving  demolition  or 
disposition.  To  request  approval,  the 
IHA  shall  submit  an  application  to  the 
HUD  Field  Office  that  includes  the 
following: 

(a)  A  description  of  the  property 
involved; 

(b)  A  description  of,  as  well  as  a 
timetable  for,  the  specific  action 
proposed  (including,  in  the  case  of 
disposition,  the  specific  method 
proposed); 

(c)  A  statement  justifying  the 
proposed  disposition  or  demolition 
under  one  or  more  of  the  applicable 
criteria  of  §§  950.927  or  950.928; 

(d)  If  applicable,  a  plan  that  meets  the 
requirements  of  §  950.117  for  the 
relocation  of  tenants  who  would  be 
displaced  by  the  proposed  demolition  or 
disposition; 

(e)  A  description  of  the  IHA's 
consultations  with  tenants  and  any 
tenant  organizations  (as  required  under 
§  950.923(h)(1)),  with  copies  of  any 
written  comments  which  may  have  been 
submitted  to  the  IHA  and  the  IHA's 
evaluation  of  the  comments; 

(0  A  replacement  housing  plan,  as 
required  under  §  950.935,  and  a 
resolution  by  the  governing  twdy  of  the 
unit  of  tribal  or  general  local 
government  in  which  the  project  is 
located,  indicating  approval  of  the 
replacement  plan; 

(g)  Evidence  that  the  IHA  has 
complied  with  the  requirement  to  offer 
the  project  or  portion  of  the  project 
proposed  for  demolition  or  disposition 
to  the  resident  organizations  as  required 
under  §950.925; 

(h)  The  estimated  balance  of  project 
debt,  if  any,  under  the  ACC,  for 
development  and  modernization; 

(i)  In  the  case  of  disposition,  an 
estimate  of  the  fair  market  value  of  the 
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property,  esta 
independent 
determined  by 

(1)  More  till 
warranted;  or 

(2)  Another 


lished  on  the  basis  of  one 
ipraisal  unless,  as 
lUD: 
i  one  appraisal  is 


^  (thod  of  valuation  is 

clearly  sufficient  and  the  expense  of  an 
independent  aj^praisal  is  unjustified 
because  of  the  united  nature  of  the 
property  intere  rt  involved  or  other 
available  data; 

(i)  In  the  case  of  disposition,  estimates 
of  the  gross  and  net  proceeds  to  be 
realized,  «vith  fijn  itemization  of 
estimated  costs  to  be  paid  out  of  gross 
proceeds  and  the  proposed  use  of  any 
net  proceeds  in  accordance  with 
§950.933; 

(k)  A  copy  of  a  resolution  by  the  IHA's 
Board  of  Coinirissioners  approving  the 
application; 

(1)  If  determiited  to  be  necessary  by 
HUD,  an  opinion  by  the  IHA's  legal 
counsel  that  the  proposed  action  is 
consistent  with  applicable  requirements 
of  Federal.  Stat^.  Tribal  and  local  laws; 
and  I 

(m)  Any  additional  information 
necessary  to  subportihe  application  and 
assist  HUD  in  t  laking  determinations 
under  this  sub}  lart. 

§950.9S3    Use  ((proceeds. 

(a)  Dispositic  n.  (1)  Where  HUD 
approves  the  d:  sposition  of  real 
property  of  a  pi  oject,  in  whole  or  in 
part,  the  IHA  s!  lall  dispose  of  it 
promptly  by  public  solicitation  of  bids 
for  not  less  thali  fair  market  value, 
unless  HUD  au  horizes  negotiated  sale 
for  reasons  fouj  id  to  be  in  the  best 
interests  of  the  IHA  or  the  Federal 
government,  or  for  sale  for  less  than  fair 
market  value  [\  .here  permitted  by  State, 
Tribal  or  local  aw),  based  on 
commensurate  public  benefits  to  the 
community,  th^  s  IHA  or  the  Federal 
government  ju<  tifying  such  an 
exception. 

(2)  Net  procG  sds  (after  payment  of 
"HUI>approve<|  costs  of  disposition  and 
relocation  undir  paragraph  (a)  of  this 
section)  shall  ne  used,  subject  to  HUD 
approval,  as  follows:  first  fur  the 
retirement  of  outstanding  obligations,  if 
any,  issued  to  Lnance  development  or 
modernization  of  the  project,  which  in 
the  case  of  scattered  site  housing  of  an 
IHA.  shall  be  im  an  amount  that  bears 
the  same  ratio  |o  the  total  of  such  costs 
and  obligationi  as  the  number  of  units 
disposed  of  bears  to  the  total  number  of 
units  of  the  pn  ject  at  the  time  of 
disposition,  anp  thereafter  for  the 
provision  of  hdusing  assistance  for  low- 
income  tJMiiiliqK,  through  such  measures 
as  modamiiatitMi  of  low-income 
housing  or  the  acquisition,  development 


or  rehabilitation  of  other  properties  to 
operate  as  low-income  housing. 

(b)  Demolition.  Where  HUD  has 
approved  demolition  of  a  project,  or  a 
portion  of  a  project,  and  the  proposed 
action  is  part  of  a  modernization 
program  under  subpart  I  of  this  part,  the 
costs  of  demolition  and  of  relocation  of 
di^laced  tenants  may  be  included  in 
the  modernization  budget. 

§  950.935    Replacement  ttoustng  plan. 

(a)  HUD  may  not  approve  an 
appUcation  or  furnish  assistance  under 
this  subpart  unless  the  IHA  submitting 
the  application  for  disposition  or 
demolition  also  submits  a  plan  for  the 
provision  of  an  additional  decent,  safe, 
sanitary,  and  affordable  dwelling  unit 
(at  rents  no  higher  than  permitted  under 
the  Act)  for  each  dwelling  imit  to  be 
disposed  of  or  demolished  under  the 
application.  The  plan  must  include  any 
one  or  a  combination  of  the  following: 

(1)  The  acquisition  or  development  of 
additional  low-income  housing 
dwelling  units; 

(2)  The  use  of  15-year  project-based 
assistance  under  section  8  (as  provided 
for  in  24  CFR  part  882,  subpart  G); 

(3)  The  use  of  not  less  than  15-year 
project-based  assistance  under  other 
Federal  programs; 

(4)  The  acquisition  or  development  of 
dwelling  units  assisted  under  a  State  or 
local  Tribal  government  program  that 
provides  for  project-based  assistance 
comparable  in  terms  of  eligibility, 
contribution  to  rent,  and  length  of 
assistance  contract  (not  less  than  15 
years)  to  assistance  under  section  8(b)(1) 
of  the  Act;  or 

(5)  The  use  of  15-year  tenant-based 
assistance  under  section  8  of  the  Act 
(excluding  vouchers  under  section  8(o) 
of  the  Act  (42  U.S.C.  1437f(o)).  under 
the  conditions  described  in  paragraph 
(b)  of  this  section. 

(b)  Fifteen-year  tenant-based 
assistance  under  section  8  may  be 
approved  under  the  replacement  plan 
only  if: 

(1)  There  is  a  finding  by  HUD  that 
replacement  with  project-based 
assistance  is  not  feasible;  that  the 
supply  of  private  rental  housing  actually 
available  to  those  who  would  receive 
project-based  assistance  under  the  plan 
is  sufficient  for  the  total  number  of 
certificates  and  vouchers  available  in 
the  commiuiity  after  implementation  of 
the  plan;  and  that  this  available  housing 
supply  is  likely  to  remain  available  for 
the  full  15-year  term  of  the  assistance; 
and 

(2)  HUD's  findings  under  paragraph 
(b)(1)  of  this  section  are  based  on 
objective  information,  which  must 
include  rates  of  participation  by 


landlords  in  the  Sectitm  8  program;  size, 
condition,  and  rent  levels  of  available 
rental  housing  as  compared  to  Section  8 
standards:  the  supply  of  vacant  existing 
housing  meeting  the  Section  8  housing 
quality  standards  with  rents  at  or  below 
the  £air  niBii;et  rent  or  the  likelihood  of 
adjusting  the  fair  market  rent;  the 
number  of  eligible  families  waiting  for 
housing  assistance  imder  the  Act;  the 
extent  of  discrimination  practiced 
against  the  types  of  individuals  or 
fcunilies  to  be  served  by  the  assistance; 
and  surfi  additional  data  as  HUD  may 
determine  to  be  relevant  in  particular 
circumstances. 

(c)  The  plan  must  be  approved  by  the 
unit  of  general  local  government 
(including  tribal  government)  in  which 
the  project  is  located. 

(d)  The  plan  must  include  a  schedule 
for  carrying  out  all  its  terms  within  a 
period  consistent  with  the  size  of  the 
proposed  disposition  or  demolition, 
except  that  the  schedule  for  completing 
the  plan  shall  in  no  event  exceed  6  jrears 
from  the  date  specified  to  begin  plan 
implementation. 

(e)  Tlie  plan  must  include  a  method 
that  ensures  that  at  least  the  same  total 
number  of  individuals  and  families  will 
be  provided  housing,  aHo\ving  for 
replacement  \n\h  units  of  different  sizes 
to  accommodate  changes  in  local 
priority  needs. 

(0  The  plan  must  include  an 
assessment  of  the  suitability  of  the 
location  of  proposed  replacement 
housing  based  upon  application  of  the 
site  selection  criteria  established  in 
§950.230.  . 

(g)  The  plan  must  contain  assurances 
that  any  replacement  units  acquired, 
newly  constructed  or  rehabilitated  will 
meet  the  applicable  accessibility 
requirements  set  forth  in  24  CFR  8.25, 


Subpart  Q—tResorved] 

Subpart  R— Family  Seft-Sufficlency 

§950.3001    Purpose,  scope,  and 
applicabiUty. 

(a)  Purpose.  The  purpose  of  the 
Family  Self-Sufficiency  (FSS)  program 
is  to  develop  local  strategies  to 
coordinate  the  use  of  public  and  Indian 
housing  assistance  and  housing 
assistance  under  the  section  8  rental 
certificate  and  rental  voucher  programs 
with  public  and  pri\'ate  resources,  to 
enable  families  eligible  to  receive 
assistance  under  these  programs  to 
achieve  economic  independence  and 
self-sufficiency. 

(b)  Applicability.  This  subpart  applies 
to  Indian  housing  authorities  that  elect 
to  operate  a  local  FSS  program,  and 
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where  such  an  election  is  made,  to 
Indian  housing  assisted  under  the  U.S. 
Housing  Act  of  1937,  and  developed  or 
operated  by  an  IHA  in  an  Indian  area, 
as  defined  in  §950.102.  This  subpart 
does  not  apply  to  the  Mutual  Help 
Homeownership  Program  or  the 
Turnkey  III  Program.  Indian  housing 
authorities  that  elect  to  participate  in 
the  FSS  program  are  not  subject  to 
minimum  program  size  requirements. 
Additionally,  Indian  housing  authorities 
that  received  Indian  housing  uiuts 
under  the  FSS  incentive  award 
competitions  are  not  subject  to  the 
minimum  program  size  requiremaits. 

§950.3002    Program  objectives. 

The  objective  of  the  FSS  program  is  to 
reduce  the  dependency  of  low-income 
families  on  welfare  assistance  and  on 
section  8,  public  or  Indian  housing 
assistance  or  any  Federal,  State,  or  local 
rent  or  homeownership  subsidies.  The 
FSS  program  provides;  low-income 
families  opportunities  for  education,  job 
training,  counseling,  and  other  forms  of 
social  service  assistance,  while  living  in 
assisted  housing,  so  that  they  may 
obtain  the  education,  employment,  and 
business  and  social  skills  necessary  to 
achieve  self-sufficiency,  as  this  term  is 
defined  in  §  950^3003  of  this  subpart. 
HUD  will  measure  the  success  of  a  local 
FSS  program  not  only  by  the  number  of 
families  who  achieve  self-sufficiency, 
but  also  by  the  number  of  FSS  families 
who,  as  a  result  of  participation  in  the 
program,  have  family  members  who 
obtain  their  first  job,  or  who  obtain 
higher  paying  jobs;  no  longer  need 
benefits  received  under  one  or  more 
welfare  programs;  obtain  a  high  school 
diploma  or  higher  education  degree;  or 
accomplish  similar  goals  that  will  assist 
the  family  in  obtaining  economic 
independence. 

§950.3003    Definitions. 

As  used  in  this  subpart: 

Act  means  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437-1440). 

Action  Plan.  See  §950.3011  of  this 
subpart. 

Certification  means  a  written 
assertion  based  on  supporting  evidence, 
provided  by  the  FSS  family  or  the  IHA, 
as  may  be  required  under  this  subpart, 
and  which: 

(1)  Shall  be  maintained  by  the  IHA  in 
the  case  of  the  family's  certification,  or 
by  HUD  in  the  case  of  the  IHA's 
certification; 

(2)  Shall  be  made  available  for 
inspection  by  HUD,  the  IHA,  and  the 
public,  as  appropriate;  and 

(3)  Shall  be  deemed  to  be  accurate  for . 
purposes  of  this  subpart,  unless  the 
Secretary  or  the  IHA,  as  applicable. 


determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  few  comment. 

Chief  executive  officer  (CEO).  (1)  The 
CEO  of  a  unit  of  general  local 
government  means  the  elected  official  or 
the  legally  designated  official  who  has 
the  primary  responsibility  for  the 
conduct  of  that  entity's  governmental 
affairs.  Examples  of  the  CEO  of  a  unit 
of  general  local  government  are: 

(i)  The  elected  mayor  of  a 
municipality;  the  elected  county 
executive  of  a  county; 

(ii)  The  chairperson  of  a  county 
commission  or  board  in  a  county  that 
has  no  elected  coimty  executive;  or 

(iii)  The  official  designated  pursuant 
to  law  by  the  governing  body  of  a  unit 
of  general  local  government  (e.g.,  city 
manager). 

2)  The  CEO  for  an  Indian  tribe  is  the 
trioal  governing  ofiicial. 

Contract  of  participation  means  a 
contract  in  a  form  approved  by  HUD, 
entered  into  between  a  participating 
family  and  an  IHA  operating  an  FSS 
program  that  sets  forth  the  terms  and 
conditions  governing  participation  in 
the  FSS  program.  The  contract  of 
participation  includes  all  individual 
training  and  services  plans  entered  into 
between  the  IHA  and  all  members  of  the 
family  who  will  participate  in  the  FSS 
program,  and  which  plans  are  attached 
to  the  contract  as  exhibits.  For 
additional  detail,  see  §950.3022  of  this 
subpart. 

Earned  income  means  income  or 
earnings  included  in  annual  income 
fi'om  wages,  tips,  salaries,  other 
employee  compensation,  and  self- 
employment  (See  §  950.102.)  Earned 
income  does  not  include  any  pension  or 
annuity,  transfer  payments,  any  cash  or 
in-kind  benefits,  or  funds  deposited  in 
or  accrued  interest  on  the  F.SS  escrow 
account  established  by  an  1H.\  on  behalf 
of  a  participating  family. 

Effective  date  of  contract  of 
participation  means  the  first  day  of  the 
month  following  the  month  in  which 
the  FSS  family  and  the  IHA  entered  into 
the  contract  of  participation. 

Eligible  families  mean  current 
residents  of  Indian  housing. 

Enrollment  means  the  date  that  the 
FSS  family  entered  into  the  contract  of 
participation  with  the  IHA. 

Family  Self-Sufficiency  program  or 
FSS  program  means  the  program 
established  by  an  IHA  within  its 
jurisdiction  to  promote  self-sufficiency 
among  participating  families,  including 
the  provision  of  supportive  services  to 
these  families,  as  authorized  bv  section 
23  of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437u). 


FSS  account  means  the  FSS  escrow 
account  authorized  by  section  23  of  the 
Act,  and  as  provided  by  §  950.3025  of 
this  subpart. 

FSS  credit  means  the  amount  credited 
by  the  IHA  to  the  participating  family's 
FSS  account. 

FSS  family  or  participating  family 
means  a  family  that  resides  in  Indian 
housing,  and  that  elects  to  participate  in 
the  FSS  program,  and  whose  designated 
head  of  the  family  has  signed  the 
contract  of  participation. 

FSS  related  service  program  means 
any  program,  publicly  or  privately 
sponsored,  that  offers  the  kinds  of 
supportive  services  described  in  the 
definition  of  "supportive  services"  set 
forth  in  this  §  950.3003. 

FSS  slots  refer  to  the  total  ntunber  of 
Indian  housing  units  that  comprise  the 
minimum  size  of  an  IHA's  Indian 
bousing  FSS  program. 

FY  means  Federal  Fiscal  Year 
(starting  with  October  1 ,  and  ending 
September  30,  and  designated  by  the 
calendar  year  in  which  it  ends). 

Head  of  FSS  family  means  the  adult 
member  of  the  F'SS  family  who  is  the 
head  of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

Housing  subsidies  means  assistance  to 
meet  the  costs  and  expenses  of 
temporary  sheher,  rental  housing  or 
homeownership,  including  rent, 
mortgage  or  utility  payments. 

HUD  or  Department  means  the 
Department  of  Housing  and  Urban  . 
Development  Field  Offices,  unless  HUD 
Headquarters  is  specified. 

Indian  housing  authority  or  IHA.  See 
definition  in  §  950. 102. 

Individual  training  and  services  plan 
means: 

(1)  A  written  plan  that  is  prepared  for 
the  head  of  the  FSS  family,  and  each 
adult  member  of  the  FSS  family  who 
elects  to  participate  in  the  FSS  program, 
by  the  IHA  in  consultation  with  the 
family  member,  and  which  se^s  forth: 

(i)  "The  supportive  services  to  be 
provided  to  the  family  member; 

(ii)  The  activities  to  be  completed  by 
that  family  member;  and 

(iii)  The  ag.reed  upon  completion 
dates  for  the  services  and  activities. 

(2j  Each  individual  training  and 
services  plan  must  be  signed  by  the  IHA 
and  the  participating  family  member, 
and  is  attached  to,  and  incorporated  as 
part  of  the  contract  of  participation.  An 
individual  training  and  services  plan 
must  be  prepared  for  the  head  of  the 
FSS  family. 

JOBS  Program  means  the  Job 
Opportunities  and  Basic  Skills  Training 
Program  authorized  und^  part  F  of  title 
IV  of  the  Social  Security  Act  (42  U.S  C. 
402(a)(19)). 
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JTPA  mean ;  the  Job  Training 
Partnership  Act  (29  U.S.C.  1579(a)). 

Low-incomif  family.  See  definition  in 
24  CFR  950.11  )2. 

Participatit  g  family.  See  definition 
for  "FSS  fami  ly"  in  this  section. 

Program  Cc  ordinating  Committee  or 
PCC  is  the  coi  nmittee  described  in 
§  950.3012  of  this  subpart. 

Secretary  n  eans  the  Secretary  of 
Housing  and  Jrban  Development. 

Self-sufficii  ncy  means  that  an  FSS 
family  is  no  li  mger  receiving  section  8, 
pubUc  or  Indi  an  housing  assistance,  or 
any  Federal.  Jltate,  or  local  rent  or 
homeowners!  ip  subsidies  or  welfare 
assistance.  A(  hievement  of  self- 
sufficiency,  a  though  an  FSS  program 
objective,  is  n  ot  a  condition  for  receipt 
of  the  FSS  aa  ount  funds.  (See 
§950.3025.) 

Supportive  services  means  those 
appropriate  » (rvices  that  an  IHA  will 
make  availabl  e,  or  cause  to  be  made 
available  to  aii  FSS  family  under  a 
contract  of  paklicipation.  and  may 
include: 

(1)  Child  cc  re — child  care  of  a  type 
that  provides  sufficient  hours  of 
operation  anc  serves  an  appropriate 
range  of  ages; 

(2)  Transpc  rtation — transportation 
necessary  to  ( nable  participating  family 
members  to  n  ceive  available  services, 
or  to  commut  s  to  their  places  of 
employment; 

(3)  Educatit)!} — remedial  education; 
education  for  completion  of  secondary 
or  post  seconi  lary  schooling; 

(4)  Employ  nent — job  training, 
preparation,  snd  counseling:  job 
development  and  placement;  and 
follow-up  ass  stance  after  job  placement 
and  completii  m  of  the  contract  of 
participation; 

(5)  Persona  welfare — substance/ 
alcohol  abuse  treatment  and  counseling; 

(6)  Househi  )ld  skills  and 
management-  -training  in  homemaking 
and  parenting  skills;  household 
management;  and  money  management; 

(7)  Counseling — counseling  in  the 
areas  of: 

(i)  The  resp  onsibilities  of 
homeownersliip: 

(ii)  Opportunities  available  for 
affordable  rer  tal  and  homeownership  in 
the  private  he  using  market;  and 

(iii)  Money  management;  and 

(8)  Other  st  rvices — any  other  services 
and  resources ,  including  case 
management,  reasonable 
accommodati  ans  for  individuals  with 
disabilities,  ti  lat  the  IHA  may  determine 
to  be  appropr  ate  in  assisting  FSS 
famihes  to  ac  lieve  economic 
independenci  t  and  self-sufficiency. 

Unit  size  oi  size  of  unit  refers  to  the 
number  of  be  Irooms  in  a  dwelling  unit. 


Very  low-income  family.  See 
definition  in  §950.102. 

Welfare  assistance  means  income 
assistance  firom  Federal  or  State  welfare 
programs,  and  includes  assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program, 
Supplemental  Security  Income  (SSI) 
that  is  subject  to  an  income  eligibility 
test;  Medicaid,  food  stamps,  general 
assistance,  or  other  assistance  provided 
under  a  Federal  or  State  program 
directed  to  meeting  general  living 
expenses,  such  as  food,  health  care, 
child  care,  but  does  not  include 
assistance  solely  directed  to  meeting 
housing  expenses  (e.g.,  rent,  mortgage  or 
utilities  payments),  and  does  not 
include  transitional  welfare  assistance 
(e.g.  medicaid)  provided  to  JOBS 
participants. 

§  950.3004    Basic  requ  irements  of  ttte  FSS 
proQrsm. 

(a)  Compliance  with  program 
regulations.  An  FSS  program 
established  under  this  subpart  shall  be 
operated  in  conformity  with  the 
regulations  of  this  part. 

(b)  Compliance  with  Action  Plan.  An 
FSS  program  established  under  this 
subpart  shall  be  operated  in  compHance 
with  an  Action  Plan,  as  described  in 

§  950.3011,  and  provide  comprehensive 
supportive  services  as  defined  in 
§950.3003. 

(c)  Compliance  with  equal 
opportunity  requirements.  An  FSS 
program  established  under  this  subpart 
shall  be  operated  in  compliance  with  all 
applicable  Indian  housing  regulations 
and  all  applicable  civil  rights  authorities 
including:  the  Indian  Civil  Rights  Act  of 
1968  (25  U.S.C.  1301-1303);  Utle  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d),  the  Fair  Housing  Act  (42  U.S.C. 
3601-3619);  section  504  of  the 
RehabiUtation  Act  of  1973  (29  U.S.C. 
794);  the  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107);  Executive 
Order  11063  on  Equal  Opportunity  in 
Housing,  27  FR  11527  (1962),  as 
amended,  46  FR  1253  (1980);  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (25  U.S.C. 
450(e)(b));  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u);  and  the  regulations 
implementing  these  authorities.  (The 
Indian  Civil  Rights  Act  applies  to  IHAs 
organized  pursuant  to  tribal  laws;  and 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  the  Fair  Housing  Act  applies  to 
state  authorized  IHAs.) 

§950.3011    Action  Plan. 

(a)  General.  To  participate  in  the  FSS 
program,  an  IHA  must  have  a  HUD- 


approved  Action  Plan  that  complies 
with  the  requirements  of  this  section. 

(b)  Development  of  Action  Plan.  The 
Action  Plan  shall  be  developed  by  the 
IHA  in  consultation  with  the  chief 
executive  officer  of  the  applicable  unit 
of  general  local  government,  and  the 
Program  Coordinating  Committee. 

(c)  Initial  submission  and  revisions. 
(1)  Initial  submission.  Unless  the  dates 
set  forth  in  this  paragraph  are  extended 
by  HUD  for  good  cause,  an  IHA  that  is 
establishing  its  first  FSS  program  must 
submit  an  Action  Plan  to  HUD  for 
approval  within: 

(i)  90  days  of  notification  by  HUD  of 
approval  of  the  IHA's  application  for  FY 
1991  or  FY  1992  incentive  award  units; 
or 

(ii)  If  the  IHA  did  not  apply  for  FSS 
incentive  award  units,  within  90  days  of 
notification  by  HUD  of  approval  of  ihe 
IHA's  first  application,  commencing  in 
FY  1993,  for  new  Indian  housing  units. 

(2)  Revision.  Following  initial 
approval  of  the  Action  Plan  by  HUD.  no 
further  approval  of  the  Action  Plan  is 
required  unless  the  IHA  proposes  to 
mEike  policy  changes  to  the  Action  Plan, 
or  changes  are  required  by  HUD.  Any 
changes  to  the  Action  Plan  must  be 
submitted  to,  and  approved  by  HUD. 

(d)  Contents  of  Plan.  The  Action  Plan 
shall  describe  the  policies  and 
procedures  of  the  IHA  for  operation  of 
a  local  FSS  program,  and  shall  contain, 
at  a  minimum,  the  following 
information: 

(1)  Family  demographics — a 
description  of  the  number,  size, 
characteristics,  and  other  demographics 
(including  racial  and  ethnic  data),  and 
the  supportive  ser\'ice  needs  of  the 
families  expected  to  participate  in  the 
FSS  program; 

(2)  Estimate  of  participating 
families — an  estimate  of  the  number  of 
eligible  FSS  families  who  can 
reasonably  be  expected  to  receive 
supportive  services  under  the  FSS 
program,  based  on  available  and 
anticipated  Federal,  tribal.  State,  local, 
and  private  resources; 

(3)  Eligible  families  from  other  self- 
sufficiency  program — if  applicable,  the 
number  of  eligible  families,  by  program 
type,  who  are  participating  in  Operation 
Bootstrap,  Project  Self-Sufficiency,  or 
any  other  local  self-sufficiency  program 
who  are  expected  to  agree  to  execute  an 
FSS  contract  of  participation. 

(4)  FSS  family  selection  procedures — 
a  statement  indicating  the  procedures  to 
be  utilized  to  select  families  for 
participation  in  the  FSS  program, 
subject  to  the  requirements  governing 
the  selection  of  FSS  families,  set  forth 
in  §950.3013. 
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(5)  Incentives  to  encourage 
participation- — a  description  of  the 
incentives  that  the  IHA  intends  to  offer 
eligible  families  to  encourage  their 
participation  in  the  FSS  program 
(incentives  plan).  The  incentives  plan 
shall  provide  for  the  establishment  of 
the  FSS  account  in  accordance  with  the 
requirements  set  forth  in  §  950.3025. 
and  other  incentives,  if  any,  designed  by 
the  IHA.  The  incentives  plan  shall  be 
part  of  the  Action  Plan. 

(6)  Outreach  efforts — a  description  of: 
(i)  The  IHA's  efforts,  including 

notification  and  outreach  efforts,  to 
recruit  FSS  participants  from  among 
eligible  families;  and 

(ii)  The  IHA's  actions  to  be  taken  to 
assure  that  both  minority  and  non- 
minority  groups  are  informed  about  the 
FSS  program,  and  how  the  IHA  will 
make  this  information  known  (e.g., 
through  door-to-door  flyers,  posters  in 
any  common  rooms,  advertisements  in 
newspapers  of  general  circulation,  as 
well  as  any  media  targeted  to  minority 
groups). 

(7)  FSS  activities  and  supportive 
services — a  description  of  the  activities 
and  supportive  services  to  be  provided 
by  both  public  and  private  resources  to 
FSS  families,  and  identification  of  the 
public  and  private  resources,  which  are 
expected  to  provide  the  supportive 
services. 

(8)  Method  for  identification  of  family 
support  needs — a  description  of  how  the 
FSS  program  will  identify  the  needs  and 
deliver  the  services  and  activities 
according  to  the  needs  of  the  FSS 
families; 

(9)  Program  termination;  withholding 
of  services;  and  grievance  procedures — 
a  description  of  the  IHA's  policies 
concerning:  termination  of  participation 
in  the  FSS  program,  or  withholding  of 
supportive  services  on  the  basis  of  a 
family's  failure  to  comply  with  the 
requirements  of  the  contract  of 
participation;  and  the  grievance  and 
hearing  procedures  available  to  FSS 
families. 

(10)  .Assurances  of  non-interference 
with  rights  of  non-participating 
families — an  assurance  that  a  family's 
election  to  not  participate  in  the  FSS 
program  will  not  affect  the  family's 
admission  to  Indian  housing  or  the 
family's  right  to  occupancy  in 
accordance  with  its  lease. 

(11)  Timetable  for  program 
implementation — a  timetable  for 
implementation  of  the  FSS  program,  as 
provided  in  §  950.3020(a)(1),  including 
the  schedule  for  filling  FSS  slots  with 
eligible  FSS  famihes,  as  provided  in 
§950.3013; 

(12)  Certification  of  coordination — a 
certification  that  development  of  the 


services  and  activities  under  the  FSS 
program  has  been  coordinated  with  the 
JOBS  Program;  the  programs  provided 
under  the  JTPA;  and  any  other  relevant 
emplojTnent,  child  care,  transportation, 
training,  and  education  programs  (e.g., 
Job  Training  for  the  Homeless 
Demonstration  program)  in  the 
applicable  area,  and  that 
implementation  will  continue  to  be 
coordinated,  in  order  to  avoid 
duplication  of  services  and  activities; 
and 

(13)  Optional  additional 
information — such  other  information 
that  would  help  HUD  determine  the 
soundness  of  the  IHA's  proposed  FSS 
program. 

(e)  Eligibility  of  a  combined  program. 
An  IHA  that  v^ashes  to  operate  a  joint 
FSS  program  with  other  IHAs  may 
combine  its  resources  with  one  or  more 
IHAs  to  deliver  supportive  services 
under  a  joint  Action  Plan  that  will 
provide  for  the  establishment  and 
operation  of  a  combined  FSS  program 
that  meets  the  requirements  of  this 
subpart. 

(f)  Single  action  plan.  IHAs 
implementing  both  a  section  8  FSS 
program  and  an  Indian  housing  FSS 
program  may  submit  one  Action  Plan. 

§  95a3012    Program  Coordinating 
Committee  (PCC). 

(a)  General.  Each  participating  IHA 
must  estabhsh  a  PCC  whose  functions 
will  be  to  assist  the  IHA  in  securing 
commitments  of  pubfic  and  private 
resources  for  the  operation  of  the  FSS 
program  within  the  IHA's  jurisdiction, 
including  assistance  in  developing  the 
Action  Plan  and  in  implementing  the 
program. 

(b)  Membership.  (1)  The  PCC  may 
consist  of  representatives  of  the  IHA  and 
of  residents  of  Indian  housing. 

(2)  Recommended  membership. 
Membership  on  the  PCC  also  may 
include  representatives  of  the  unit  of- 
general  local  government  served  by  the 
IH.\,  local  agencies  (if  any)  responsible 
for  carrying  out  JOBS  trainiPK  programs, 
or  programs  under  the  JTPA.  and  other 
organizations,  such  as  other  State,  local 
or  tribal  welfare  and  employment 
agencies,  public  and  private  education 
or  training  institutions,  child  care 
providers,  nonprofit  service  providers, 
private  business,  and  any  other  public 
and  private  service  providers  with 
resources  to  assist  the  FSS  program. 

(c)  Alternative  committee.  The  IHA 
may,  in  consultation  with  the  chief 
executive  officer  of  the  unit  of  general 
local  government  served  by  the  IH-\, 
utilize  an  existing  entity  as  the  PCC  if 
the  membership  of  the  existing  entity 
consists  or  will  consist  of  the 


individuals  identified  in  paragraph 
(b)(1)  of  this  section,  and  also  includf»s 
individuals  from  the  same  or  similar 
organizations  identified  in  paragraph 
(b)(2)  of  this  section. 

§950.3013    FSS  family  selection 
procedures. 

(a)  Preference  in  the  FSS  selection 
process.  An  IHA  has  the  option  of  giving 
a  selection  preference  for  up  to  50 
percent  of  its  FSS  slots  to  eligible 
families,  as  defined  in  §950.3003,  who 
have  one  or  more  family  members 
currently  enrolled  in  an  FSS  related 
service  program  or  on  the  waiting  list 
for  such  a  program.  The  IHA  may  limit 
the  selection  preference  given  to 
participants  in  and  apphcants  for  FSS 
related  service  programs  to  one  or  more 
eligible  FSS  related  service  programs. 
An  lRi'\  that  chooses  to  exercise  the 
selection  preference  option  must 
include  tlie  following  information  in  its 
Action  Plan: 

(1 )  The  percentage  of  FSS  slots,  not  to 
exceed  50  percent  of  the  total  number  of 
FSS  slots,  for  which  it  will  give  a 
selection  preference; 

(2)  The  FSS  related  service  programs 
to  which  it  will  give  a  selection 
preference  to  the  programs'  participants 
and  applicants;  and 

(3)  Tne  method  of  outreach  to,  and 
selection  of.  families  with  one  or  more 
members  participating  in  the  identified 
programs. 

(b)  FSS  selection  without  preference. 
For  those  FSS  slots  for  which  the  IHA 
chooses  not  to  exercise  the  selection 
preference  pro\'ided  in  paragraph  (a)  of 
this  section,  the  FSS  slots  must  be  filh^d 
with  eligible  families  in  accordance 
with  an  objective  selection  system,  such 
as  a  lottery,  the  length  of  time  living  in 
subsidized  housing,  or  the  date  the 
family  expressed  an  interest  in 
participating  in  the  FSS  program.  The 
objective  system  to  be  used  by  the  IHA 
must  be  described  in  the  IHA's  Action 
Plan. 

(c)  Motivation  as  a  selection  factor.  (1) 
General.  An  IHA  may  screen  families  for 
interest,  and  moti\«ation  to  participate  in 
the  FSS  program,  provided  that  the 
factors  utilized  by  the  IHA  are  those 
which  solely  measure  the  family's 
interest,  and  motivation  to  participate  in 
the  FSS  program.  • 

(2)  Permissible  motivational  screening 
factors.  Permitted  motivational  factors 
include  requiring  attendance  at  FSS 
orientation  sessions  or  preselection 
interviews,  and  assigning  certain  t.isks 
which  indicate  the  family's  willingness 
to  undertake  the  obligations  which  may 
be  imposed  by  the  FSS  contract  of 
participation  (e.g.,  contacting  job 
training  or  educational  program 
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referrals).  Hovever,  any  tasks  assigned 
shall  be  those  which  may  be  readily 
accomplishable  by  the  family,  based  on 
the  family  meiibers'  educational  level, 
and  disabilities,  if  any.  Reasonable 
accommodatians  must  be  made  for 
individuals  with  mobility,  manual, 
sensory,  spee<xi  impairments,  mental  or 
developmental  disabilities. 

(3)  Prohibitad  motivational  screening 
factors.  Prohibited  motivational 
screening  factors  include  the  family's 
educational  le/el,  educational  or 
standardized  r  lotivational  test  results, 
previous  job  h  story  or  job  performance, 
credit  rating,  n  larital  status,  number  of 
children,  or  ot  ler  factors,  such  as 
sensory  or  maimal  skills,  and  any 
factors  which  jnay  result  in 
discriminator)!  practices  or  treatment 
toward  indiviauals  with  disabilities  or 
minority  or  no  n-minority  groups. 

§950.3014    On- site  facilities. 

Each  IHA  m^y,  subject  to  the  approval 
of  HUD,  make  available  and  utilize 
common  areas  or  unoccupied  units  in 
Indian  housing  projects  to  provide 
supportive  seiyices  under  an  FSS 
program.         1 

§950.3020    Prclgram  Implementation. 

(a)  Program  implementation  deadline. 
(1)  Program  start-up.  Full  delivery  of  the 
supportive  services  to  be  provided  to 
the  total  number  of  families  required  to 
be  served  und(  >r  the  program  need  not 
occur  within  1 2  months,  but  must  occur 
by  the  deadlin  s  set  forth  in  paragraph 
(a)(2)  of  this  s«  ction. 

(2)  Full  enrollment  and  delivery  of 
services.  Excej  it  as  provided  in 
paragraph  (a)(;i)  of  this  section,  the  IHA 
must  have  con  ipleted  enrollment  of  the 
total  number  of  families  to  be  served 
under  the  FSS  program  and  must  have 
begun  deUver^  of  the  supportive 
services  withii  i  two  years  from  the  date 
of  notification  of  approval  of  the 
application  foi  new  Indian  housing 
units. 

(3)  Extensio,  j  of  program  deadlines  for 
good  cause.  H  JD  may  extend  the 
deadline  set  fc  rth  in  either  paragraph 
(a)(1)  or  paragiaph  (a)(2)  of  this  section 
if  the  IHA  reqi  lests  an  extension,  and 
the  HUD  Field  Office  determines  that, 
despite  best  efforts  on  the  part  of  the 
IHA,  the  development  of  new  Indian 
housing  units  will  not  occur  within  the 
deadlines  set  I  arth  in  this  paragraph  (a), 
the  commitme  rat  by  public  or  private 
resources  to  di  sliver  supportive  services 
has  been  with  Irawn,  the  delivery  of 
such  services  »as  been  delayed,  or  other 
local  circiunst  mce^vhich  the  HUD 
Field  Office  ddtermines  warrants  an 
extension  of  tl  le  deadlines  set  forth  in 
paragraph  (a)  ( if  this  section. 


(b)  Program  administration.  An  IHA 
may  employ  appropriate  staff,  including 
a  service  coordinator  or  program 
coordinator  to  administer  its  FSS 
program,  and  may  contract  with  an 
appropriate  organization  to  establish 
and  administer  the  FSS  program, 
including  the  FSS  account,  as  provided 
by  §950.3025. 

§  950.3021    Administrative  fees. 

The  performance  funding  system 
(PFS),  provided  under  section  9(a)  of  the 
Act,  shall  provide  for  the  inclusion  of 
reasonable  and  administrative  costs 
inctirred  by  IHAs  in  carrying  out  the 
local  FSS  programs.  These  costs  are 
subject  to  appropriations  by  the 
Congress. 

§  950.3022    Contract  of  participation. 

(a)  General.  Each  family  that  is 
selected  to  participate  in  an  FSS 
program  must  enter  into  a  contract  of 
participation  with  the  IHA  that  operates 
the  FSS  program  in  which  the  family 
will  participate.  The  contract  of 
participation  shall  be  signed  by  the  head 
of  the  FSS  family. 

(b)  Form  and  content  of  contract.  (1) 
General.  The  contract  of  participation, 
which  incorporates  the  individual 
training  and  services  plan,  shall  be  in 
the  form  prescribed  by  HUD,  and  shall 
set  forth  the  principal  terms  and 
conditions  governing  participation  in 
the  FSS  program,  including  the  rights 
and  responsibilities  of  the  FSS  family 
and  of  the  IHA,  the  services  to  be 
provided  to,  and  the  activities  to  be 
completed  by,  the  head  of  the  FSS 
family,  and  each  adult  member  of  the 
family  who  elects  to  participate  in  the 
program. 

(2)  Interim  goals.  The  individual 
training  and  services  plan,  incorporated 
in  the  contract  of  participation,  shall 
establish  specific  interim  and  final  goals 
by  which  the  IHA,  and  the  family,  may 
measure  the  family's  progress  toward 
fulfilling  its  obligations  under  the 
contract  of  participation,  and  becoming 
self-sufficient.  For  each  participating 
FSS  family  that  is  a  recipient  of  welfare 
assistance,  the  IHA  must  establish  as  an 
interim  goal  that  the  family  become 
independent  from  welfare  assistance 
and  remain  independent  from  welfare 
assistance  for  at  least  one  year  before 
expiration  of  the  term  of  the  contract  of 
participation,  including  any  extension 
thereof. 

(3)  Compliance  with  lease  terms.  The 
contract  of  participation  shall  provide 
that  one  of  the  obligations  of  the  FSS 
family  is  to  comply  with  the  terms  and 
conditions  of  the  Indian  housing  lease. 

(4)  Employment  obligation,  (i)  Head  of 
family's  obligation.  The  head  of  the  FSS 


family  shall  be  required  under  the 
contract  of  participation  to  seek  and 
maintain  suitable  employment  during 
the  term  of  the  contract  and  any 
extension  thereof.  Although  other 
members  of  the  FSS  family  may  seek 
and  maintain  employment  during  the 
term  of  the  contract,  only  the  head  of 
the  FSS  family  is  required  to  seek  6md 
maintain  suitable  employment. 

(ii)  Seek  employment.  The  obligation 
to  seek  employment  means  that  the 
head  of  the  FSS  family  has  applied  for 
employment,  attended  job  interviews, 
and  has  otherwise  followed  through  on 
employment  opportunities. 

(iii)  Determination  of  suitable 
employment.  A  determination  of 
suitable  employment  shall  be  made  by 
the  IHA  based  on  the  skills,  education, 
and  job  training  of  the  individual  that 
has  been  designated  the  head  of  the  FSS 
family,  and  based  on  the  available  job 
opportimities  within  the  jurisdiction 
served  by  the  IHA. 

(5)  Consequences  of  noncompliance 
with  contract.  The  contract  of 
participation  shall  specify  that  if  the 
FSS  family  fails  to  comply  with  the 
terms  and  conditions  of  the  contract  of 
participation,  the  IHA  may: 

(i)  Withhold  the  supportive  services; 
or 

(ii)  Terminate  the  family's 
participation  in  the  FSS  program. 

(c)  Contract  term.  The  contract  of 
participation  shall  provide  that  each 
FSS  family  will  be  required  to  fulfill 
those  obligations  to  which  the 
participating  family  has  committed 
itself  under  the  contract  of  participation 
no  later  than  5  years  after  the  effective 
date  of  the  contract. 

(d)  Contract  extension.  The  IHA  shall, 
in  writing,  extend  the  term  of  the 
contract  of  participation  for  a  period  not 
to  exceed  two  years  for  any  FSS  family 
that  requests,  in  writing,  an  extension  of 
the  contract,  provided  that  the  IHA 
finds  that  good  cause  exists  for  granting 
the  extension.  The  family's  written 
request  for  an  extension  must  include  a 
description  of  the  need  for  the 
extension.  As  used  in  this  paragraph  (d) 
of  this  section,  "good  cause"  means 
circumstances  beyond  the  control  of  the 
FSS  family,  as  determined  by  the"  IHA, 
such  as  a  serious  illness  or  involuntary 
loss  of  employment.  Extension  of  the 
contract  of  participation  will  entitle  the 
FSS  family  to  continue  to  have  amounts 
credited  to  the  family's  FSS  account  in 
accordance  with  §950.3025. 

(e)  Unavailability  of  supportive 
serxices.  (1)  Good  faith  effort  to  replace 
unavailable  services.  If  a  social  service 
agency  fails  to  deliver  the  supportive 
services  pledged  under  an  FSS  family 
member's  individual  training  and 
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services  plan,  the  IHA  shall  make  a  good 
faith  effort  to  obtain  these  services  from 
another  agency. 

(2)  Assessment  of  necessity  of 
services.  If  the  IHA  is  unable  to  obtain 
the  services  from  another  agency,  the 
IHA  shall  reassess  the  family  member's 
needs,  and  determine  whether  other 
available  services  would  achieve  the 
same  purpose.  If  other  available  services 
would  not  achieve  the  same  purpose, 
the  IHA  shall  determine  whether  the 
unavailable  services  are  integral  to  the 
FSS  family's  advancement  or  progress 
toward  self-sufficiency.  If  the 
unavailable  services  are: 

(i)  Determined  not  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency,  the  IHA  shall  revise  the 
individual  training  and  services  plan  to 
delete  these  services,  and  modify  the 
contract  of  participation  to  remove  any 
obligation  on  the  part  of  the  FSS  family 
to  accept  the  unavailable  services,  in 
accordance  with  paragraph  (f)  of  this 
section;  or 

(ii)  Determined  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency  (which  may  be  the  case  if 
the  affected  family  member  is  the  head 
of  the  FSS  family),  the  IHA  shall  declare 
the  contract  of  participation  null  and 
void. 

(f)  Modification.  The  IHA  and  the  FSS 
family  may  mutually  agree  to  modify 
the  contract  of  participation.  The 
contract  of  participation  may  be 
modified  in  writing  with  respect  to  the 
individual  training  and  services  plan, 
the  contract  term  in  accordance  with 
paragraph  (d)  of  this  section,  and 
designation  of  the  head  of  the  family. 

(g)  Completion  of  the  contract.  The 
contract  of  participation  is  considered  to 
be  completed,  and  a  family's 
participation  in  the  FSS  program  is 
considered  to  be  concluded  when  one  of 
the  following  occurs: 

(1)  The  FSS  family  has  fulfilled  all  of 
its  obligations  under  the  contract  of 
participation  on  or  before  the  expiration 
of  the  contract  term,  including  any 
extension  thereof;  or 

(2)  Thirty  (30)  percent  of  the  monthly 
adjusted  income  of  the  FSS  family 
equals  or  exceeds  the  published  existing 
housing  fair  market  rent  for  the  size  of 
the  unit  for  which  the  FSS  family 
qualifies  based  on  the  IH.^'s  occupancy 
standards.  The  contract  of  participation 
will  be  considered  completed  and  the 
family's  participation  in  the  FSS 
program  concluded  on  this  basis  even 
though  the  contract  term,  including  any 
extension  thereof,  has  not  expired,  and 
the  family  members  who  have 
individual  training  and  services  plans, 
have  not  completed  all  the  activities  set 
forth  in  their  plans. 


(h)  Termination  of  the  contract.  The 
contract  of  participation  may  be 
terminated  before  the  expiration  of  the 
contracTterm,  and  any  extension 
thereof,  by: 

(1)  Mutual  consent  of  the  parties; 

(2)  The  failure  of  the  FSS  family  to 
meet  its  obligations  under  the  contract 
of  participation  without  good  cause; 

(3)  The  family's  withdrawal  from  the 
FSS  program; 

(4)  Such  other  act  as  istleemed 
inconsistent  with  the  purpose  of  the 
FSS  program;  or 

(5)  By  operation  of  law. 

(i)  Transitional  supportive  service 
assistance.  An  IHA  may  continue  to 
offer  to  a  former  FSS  family  who  has 
completed  its  contract  of  participation 
and  whose  head  of  the  family  is 
employed,  appropriate  FSS  supportive 
services  in  becoming  self-sufficient  (if 
the  family  still  resides  in  Indian 
housing),  or  in  remaining  self-sufficient 
(if  the  family  no  longer  resides  in  Indian 
or  other  assisted  housing). 

§  950.3024    Total  tenant  payment  and 
increases  in  family  income. 

(a)  Calculation  of  total  tenant 
payment.  Total  tenant  payment  for  a 
family  participating  in  the  FSS  program 
is  determined  in  accordance  with  the 
regulations  set  forth  in  §§950.315 
through  950.325. 

fb)  Increases  in  FSS  family  income. 
Any  increase  in  the  earned  income  of  an 
FSS  family  during  its  participation  in  an 
FSS  program  may  not  be  considered  as 
income  or  a  resource  for  purposes  of 
eligibility  of  the  FSS  family  for  other 
benefits,  or  amount  of  benefits  payable 
to  the  FSS  family,  under  any  other 
program  administered  by  HUD,  unless 
the  income  of  the  FSS  family  equals  or 
exceeds  80  percent  of  the  median 
income  of  the  area  (as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families). 

§  950.3025    FSS  account. 

(a)  Establishment  of  FSS  account.  (1) 
General.  The  IHA  shall  deposit  the  FSS 
account  funds  of  all  families 
participating  in  the  IHA's  FSS  program 
into  a  single  depository  account.  The 
IHA  must  deposit  the  FSS  account 
funds  in  one  or  more  of  the  HUD- 
approved  investments. 

(2)  Accounting  for  FSS  account  funds. 
(i)  Accounting  records.  The  total  of  the 
FSS  account  funds  will  be  supported  in 
the  IHA  accounting  records  by  a 
subsidiary  ledger  showing  the  balance 
applicable  to  each  FSS  family.  During 
the  term  of  the  contract  of  participation, 
the  IHA  shall  credit  monthly,  to  each 
family's  FSS  account,  the  amount  of  the 
FSS  credit  determined  in  accordance 
with  paragraph  (b)  of  this  section. 


(ii)  Proration  of  investment  income. 
The  investment  income  for  funds  in  th" 
FSS  account  will  be  prorated  and 
credited  to  each  family's  FSS  account 
based  on  the  balance  in  each  family's 
FSS  account  at  the  end  of  the  period  for 
which  the  investment  income  is 
credited. 

(iii)  Reduction  of  amounts  due  by  FSS 
family.  If  the  FSS  family  has  not  paid 
the  family  contribution  towards  rent,  or 
other  amounts,  if  any,  due  under  the 
Indian  housing  lease,  the  balance  in  the 
family's  FSS  account  shall  be  reduced 
by  that  amount  before  prorating  the 
interest  income.  If  the  FSS  family  has 
fraudulently  under-reported  income,  the 
amount  credited  to  the  FSS  account  will 
be  based  on  the  income  amounts 
originally  reported  by  the  FSS  familv. 

(3)  Reporting  on  FSS  account.  Each 
IHA  will  be  required  to  make  a  report, 
at  least  once  annually,  to  each  FSS 
family  on  the  status  of  the  family's  FSS 
account.  At  a  minimum,  the  report  will 
include: 

(i)  The  balance  at  the  beginning  of  the 
reporting  period; 

(ii)  The  amount  of  the  family's  rent 
payment  that  was  credited  to  the  FSS 
accoimt,  during  the  reporting  period; 

(iii)  Any  deductions  made  from  the 
account  for  amounts  due  the  IHA  before 
interest  is  distributed; 

(iv)  The  amount  of  interest  earned  on 
the  account  during  the  year;  and 

(v)  The  total  in  the  account  at  the  rnd 
of  the  reporting  period. 

(b)  FSS  credit.  (1)  Computation  of 
amount.  For  purposes  of  determining 
the  FSS  credit,  "family  rent"  is  the  total 
tenant  payment  as  defined  in  this  part 
950.  The  FSS  credit  shall  be  computed 
as  follows: 

(i)  For  FSS  families  who  are  very  low- 
income  families,  the  F.SS  credit  shall  be 
the  amount  which  is  the  lesser  of: 

(A)  Thirty  (30)  percent  of  the  family's 
-current  monthly  adjusted  income  less 
the  family  rent,  which  is  obtained  by 
disregarding  any  increase  in  earned 
income  (as  defined  in  §  950.3003)  from 
the  effective  date  of  the  contract  of 
participation;  or 

(B)  The  current  family  rent  less  the 
family  rent  at  the  time  of  the  effective 
date  of  the  contract  of  participation. 

(ii)  For  FSS  families  who  a^e  low- 
income  families  but  not  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  determined  according  to 
paragraph  (b)(l)(i)  of  this  section,  but 
which  shall  not  exceed  the  amount 
computed  for  50  percent  of  median 
income. 

(2)  Ineligibility  for  FSS  credit.  FSS 
families  who  are  not  low-income 
famihes  shall  not  be  entitled  to  any  FSS 
credit. 
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(3)  Cessation  i  fFSS  credit.  The  IHA 
shall  not  make  a  ly  additional  credits  to 
the  FSS  family'slFSS  account  when  the 
FSS  family  has  oompleted  the  contract 
of  participation,  as  defined  in 
§  950.3022(g).  oi  when  the  contract  of 
participation  is  I  erminated  or  otherwise 
nulUHed. 

(c)  Disbursem  fnt  of  FSS  account 
funds.  (1)  Gener  d.  The  amount  in  an 
FSS  account  in  jxcess  of  any  amount 
owed  to  the  IRA  by  the  FSS  family,  as 
provided  in  pac  graph  (a)(3)(iii)  of  this 
section,  shall  be  paid  to  the  head  of  the 
FSS  family  when  the  contract  of 
participation  ha$  been  completed  as 
prorided  in  §  95«.3022(g).  and  if.  at  the 
time  of  contract  completion,  the  head  of 
FSS  family  8ub«iits  to  the  IHA  a 
certification,  as  Refined  in  §  950.3003. 
that,  to  the  best  ^f  his  or  her  knowledge 
Bmber  of  the  FSS  family 
welfare  assistance. 
it  before  expiration  of 
I  If  the  IHA  determines 
i^ily  has  fulfilled  its 


and  belief,  oo 
is  a  recipient  of  i 

(2)  Disburser 
contract  term,  (i) 
that  the  FSS  fa 


obligations  under  the  contract  of 
participation  before  the  expiration  of  the 
contract  term,  atd  the  head  of  the  FSS 
family  submits  A  certification  that,  to  the 
best  of  his  or  het  knowledge,  no  member 
of  the  FSS  lamilkr  is  a  recipient  of 
welfare  assistance,  the  amount  in  the 
family's  FSS  acqount,  in  excess  of  any 
amount  owed  ta  the  IHA  by  the  FSS 
family  as  provided  in  paragraph 
(aU3){iii)  of  thisjsection.  shall  be  paid  to 
the  head  of  die  ^SS  family. 

(ii)  If  the  IHA  determines  that  the  FSS 
family  has  fulfilled  certain  interim  goals 
cstablislied  in  tl «  contract  of 
participation  an  d  needs  a  portion  of  the 
FSS  account  fui  ds  for  purposes 
consistent  with  the  contract  of 


participation,  such  as  completion  of 
higher  education  (i.e.,  college,  graduate 
school),  or  job  training,  or  to  meet  start- 
up expenses  involved  in  creation  of  a 
small  business,  the  IHA  may,  at  the 
IHA's  sole  option,  disburse  a  portion  of 
the  funds  fi-om  the  family's  FSS  account 
to  assist  the  family  meet  those  expenses. 
(3)  Verification  of  family  certification. 
Before  disbursement  of  the  FSS  account 
funds  to  the  family,  the  IHA  may  verify 
that  the  FSS  family  is  no  longer  a 
recipient  of  welfare  assistance  by 
requesting  copies  of  any  documents 
which  may  indicate  whether  the  family 
is  receiving  any  welfare  assistance,  and 
contacting  welfare  agencies. 

(d)  Succession  to  FSS  account.  If  the 
head  of  the  FSS  family  ceases  to  reside 
with  other  family  members  in  the  Indian 
housing  unit,  the  remaining  members  of 
the  FSS  family,  after  consultation  with 
the  IHA.  shall  have  the  right  to 
designate  another  family  member  to 
receive  the  funds  in  accordance  with 
paragraph  (d)  (1)  or  (2)  of  this  section. 

(e)  Use  (^FSS  account  funds  for 
homeownership.  An  FSS  family  may  use 
its  FSS  account  funds  for  the  purchase 
of  a  home,  including  the  purchase  of  a 
home  under  one  of  HUD's 
homeownership  programs,  or  other 
Federal,  State,  or  local  homeownership 
programs,  unless  such  use  is  prohibited 
by  the  statute  or  regulations  governing 
the  particular  homeownership  program. 

(^ Forfeiture  of  FSS  account  funds.  (1) 
Conditions  for  forfeiture.  Amounts  in 
the  FSS  account  shall  be  forfeited  upon 
the  occiurence  of  the  following: 

(i)  The  contract  of  participation  is 
terminated,  as  provided  in 
§§  950.3022(e)  or  950.3022(h);  or 

(ii)  The  contract  of  participation  is 
completed  by  the  family,  as  provided  in 


§  950.3022(g).  but  the  FSS  family  is 
receiving  welfare  assistance  at  the  time 
of  expiration  of  the  term  of  the  contract 
of  participation,  including  any 
extension  thereof. 

(2)  Treatment  of  forfeited  FSS  account 
funds.  FSS  account  funds  forfeited  by 
the  FSS  family  will  be  credited  to  the 
IHA's  operating  reserves  and  counted  as 
other  income  in  the  calculation  of  the 
PFS  operating  subsidy  eligibility  for  the 
next  budget  year. 

§950.3030    Reporting. 

Each  IHA  that  carries  out  an  FSS 
program  under  this  subpart  shall  submit 
to  HUD,  in  the  form  prescribed  by  HUD. 
a  report  regarding  its  FSS  program.  The 
report  shall  include  the  following 
information: 

(a)  A  description  of  the  activities 
carried  out  under  the  program; 

(b)  A  description  of  the  effectiveness 
of  the  program  in  assisting  families  to 
achieve  economic  independence  and 
self-sufficiency; 

(c)  A  description  of  the  effectiveness 
of  the  program  in  coordinating  resources 
of  communities  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(d)  Any  recommendations  by  the  IHA 
or  the  appropriate  local  program 
coordinating  committee  for  legislative  or 
administrative  action  that  would 
improve  the  FSS  program  and  ensure 
the  effectiveness  of  the  program. 

Dated:}uly  18.  1994 
Joseph  Shuldxner. 

Assistant  Secretary- for  Public  and  Indian 
Housing. 
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DEPARTMEri '  OF  EDUCATION 

(CFOA  No.:  84.1 4«] 

Demonstratioti  Projects  for  the 
Integration  of  Vocational  and 
Academic  Lemming  Program;  Notice 
Inviting  AppU^ons  for  New  Awards 
forR8calYea^(FY)1995 

Note  to  Appficants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statui  e  authorizing  the  program 
and  applicabl(  <  regulations  governing 
the  program,  i  icluding  the  Education 
Department  G  sneral  Administrative 
Regulations  (I  DGAR),  the  notice 
contains  all  olthe  information, 
application  fo  ins,  and  instructions 
needed  to  app  y  for  a  grant  under  this 
competition. 

Purpose  of  i  'rogram:  The 
Demonstratioi  i  Projects  for  the 
Integration  of  i/ocational  and  Academic 
Learning  Prog  -am  provides  financial 
assistance  to  p  rejects  that  develop, 
implement,  ar  d  operate  programs  using 
different  mod(  ils  of  curricula  that 
integrate  voca  ional  and  academic 
learning.  The  Jecretary  wishes  to 
highlight  for  p  otential  applicants  that 
this  program  c  an  help  to  further  the 
National  Education  Goals.  Specifically, 
the  integratior  of  vocational  and 
academic  leaning  directly  supports  the 
National  Educ  ation  Goal  that,  by  the 
year  2000,  eve  ry  adult  American  will  be 
literate  and  w  11  possess  the  knowledge 
and  skills  neo  sssary  to  compete  in  a 
global  econon  y  and  exercise  the  rights 
and  responsib  lities  of  citizenship. 

Eligible  Apf  licants:  Institutions  of 
higher  educat  on,  area  vocational 
educational  st  hools,  secondary  schools 
funded  by  the  Bureau  of  Indian  Affairs. 
State  boaitis  o  '  vocational  education, 
public  or  priv  ite  nonprofit 
organizations,  local  educational 
agencies,  and  :onsortia  composed  of 
these  entities. 

Deadline  fo  ■  Transmittal  of 
Applications:  September  16,  1994. 

Deadline  fo  ■  Intei^overnmental 
fkniew:  November  15, 1994. 

Available  F  inds:  $6,000,000  to 
S'.OOO.OOO  foi  the  first  12  months. 
Funding  for  tl  e  second,  third,  and 
finirth  years  i;  subject  to  the  availability 
of  funds  and  t  j  a  grantee  meeting  the 
requirements  n  34  CFR  75.253. 

E-stimated  f  ange  of  Awards: 
SriOO. 000-550  3.000  (funding  for  the  first 
1 2  months). 

Estimated  /  verage  Size  of  Awards: 
S365,000  (fun  ling  for  the  first  12 
months). 

Estimated  F  umber  of  Awards:  15-19. 

Note:  The  De  (artment  is  not  bound  by  any 
('  <timale<;  in  thi ;  notice. 


Project  Period:  Up  to  48  months  (four 
12-month  grant  cycles). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (DefiniUons  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  Part  85  (Govemment«ide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  for  this  program  in 
34  CFR  Parts  400  and  425. 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1).  the 
Secretary  is  particularly  interested  in 
applications  that  focus  primarily  on  one 
or  more  of  the  following  areas.  However, 
an  application  that  meets  these 
invitational  priorities  does  not  receive 
competitive  or  absolute  preference  over 
the  applications. 

(a)  Demonstrating  strong  ties  with  the 
State's  school-to-work  activities  through 
the  integration  of  academic  and 
vocational  skills  at  work-based  learning 
sites. 

(b)  Demonstrating  strong  ties  with  the 
business  and  industry  skill  standards 
projects  funded  by  the  Departments  of 
Education  and  Labor  through  the 
identification  and  use  of  concrete 
world-of-work  examples  to  teach 
abstract  concepts  and  principles. 

(c)  Including  both  vocational  and 
academic  faculty  and  employers  in  the 
design  of  integrated  curricula  and 
courses  that  are  targeted  at  the 
secondary  and  postsecondarj'  levels  of 
instruction. 

(d)  Involving  the  education 
community  and  employers  in  providing 
insen,ice  training  for  teachers  of 
vocational  education  students  and 
administrators  in  the  planning, 
implementation,  and  operation  of 
integrated  curricula  or  programs. 


(e)  Disseminating  information  and 
materials  regarding  effective  strategies 
for  integrating  vocational  and  academic 
learning  to  national  audiences. 

(f)  Evaluating  programs  that  integrate 
vocational  and  academic  learning 
through  the  use  of  experimental  and 
control  group  samples. 

Selection  Criteria 

The  Seeretar)'  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  peirentheses..  For  this 
competition,  the  Secretary  assigns  the 
fifteen  points,  reserved  in  34  CFR 
425.200j)',  as  follows: 

Program  factors  (34  CFR  425.21(a). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  15  points. 

Educational  significance  (34  CFR 
425.21(b)).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  20  points. 

(a)  Pmgram  factors  (15  points)  The 
Secretary  reviews  each  application  to 
assess  the  quality  of  the  proposed 
project,  including — 

(1)  The  extent  to  which  the  project 
involves  creative  or  innovative  methods 
for  integrating  vocational  and  academic 
learning;  and 

(2)  The  quality  of  the  services  that  the 
project  will  provide  to — 

(i)  Individiials  who  are  members  of 
special  populations; 

(ii)  Vocational  students  in  secondary 
schools  and  at  postsecondary 
institutions; 

(iii)  Individuals  enrolled  in  adult 
programs;  or 

(iv)  Single  parents,  displaced 
homemakers.  and  single  pregnant 
women. 

(b)  Educational  significance  (20-  . 
points)  The  Seeretar}'  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  project  on 
successful  model  vocational  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  from  those  programs  in  such  factors 
as — 

(i)  Student  perfonnance  and 
achievement; 

(ii)  High  school  graduation; 

(iii)  Placement  of  students  in  ^obs. 
including  military  service;  and 

(iv)  Successful  transfer  of  students  to 
a  variety  of  postsecondary  education 
programs; 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education;  and 

(3)  Proposes  to  use  unique  atid 
innovative  techniques  that  address  the 
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need  to  integrate  vocational  and 
academic  learning,  and  produce  benefits 
that  are  of  national  significance. 

(c)  Plan  of  operation  (15  points)  The 
Socretarj'  reviews  each  application  to 

.  determine  the  quality  of  the  plan  Of 
operation  for  the  project,  including — 
(ll  The  quality  of  the  project  design, 
especially  the  establishment  of 
measureable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals:  ■ 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 

.   the  project  over  the  award  period; 

(3)  How  well  the  crtijectives  of  the 
■    project  relate  to  the  purpose  of  the 

program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  persoooel  to 
achieve  «ach  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Carries  out  the  requirements  in  34 
CJ-'R  425.30; 

(2)  Is  clearly  explained  and  is 
appropriate  to  the  project; 

(3)  To  the  extent  possible,  is  objecti\  e 
ivad  will  produce  data  that  are 
quantifiable; 

(4)  Includes  quality  measures  to 
assess  the  effectiveness  of  the  curricular 
developed  by  the  project; 

(5)  Identifies  expected  outcomes  of 
the  participants  and  how  those 
outcomes  will  be  measured; 

(6)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(7)  Will  proxide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants;  and 

(8)  Will  yield  resuhs  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel,  as  defined  in  34  CFR  400.4(b). 
NOTErThe  Program  Effectiveness  Panel 
(PEP)  is  a  mechanism  the  Department 
has  developed  for  validating  the 
effectiveness  of  educational  programs 
developed  by  schools,  universities,  and 
other  agencies.  The  PEP  is  composed  of 
experts  in  the  evaluation  of  educational 


programs  and  in  other  areas  of 
education,  at  least  two-thirds  of  whom 
are  non-Federal  employees  who  are 
appointed  by  the  Secretary.  Regulations 
governing  the  PEP  are  codified  in  34 
CFR  Parts  785-789.  Specific  criteria  for 
PEP  review  are  found  in  34  CI'R  786.12 
or  787.121. 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiencj'  of  the 
plan  forderaonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
disisemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(2)  Identification  of  the  audience  u> 
which  the  project  activities  will  be 
disseminated  and  provisions  for 
publicizing  the  project  at  tlie  local. 
State,  and  national  levels  by  conducting, 
or  delivering  presentations  at, 
conferences,  workshops,  and  other 
professional  meetings  and  by  preparinj* 
materials  for  journal  articles, 
newsletters,  and  brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in 
replicating  these  methods  and 
techniques,  such  as  by  inviting  them  nt 
observe  project  activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Proxisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
methods,  approaches,  and  techniques 
developed  by  the  project. 

(f)  A>'ey  personnel  (10  points) 

(1 )  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
ilirector; 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  tht- 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(1)  (i)  and  (ii)  will  commit 
to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  disability. 


(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 
and  (ii).  the  Secretary  considers — 

(i)  The«xperienoe'and  training  of  kev 
persoimel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  ke\- 
personnel  that  pertain  to  the  quahty  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities: 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project;  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  services 
and  activities  and  to  acquire  project 
equipment  and  facilities,  to  ensure  that 
fundis  awarded  under  this  part  are  used 
to  provide  instructional  ser%ices. 

(li)  Adequacy  of  resources  and 
commitment.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project.  Th<' 
Secretary  considers  the  extent  to- 
which — 

(i)  The  facilities  that  tlie  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  suppli«"s  that 
the  applicant  plans  to  use  are  adtK}uat«' 

(2)  The  Secretary'  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Ftxleral  r(?sources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
commimity  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  ex^pand.  and  build  upon  the 
project  u'hen  Federal  assistance  under 
34  CFR  part  425  ends. 

Additional  Factors 

(a)  After  evaluating  the  applications 
according  to  the  selection  criteria,  the 
Secretary  determines  whether  the  most 
highly  rated  applications — 

(1 )  Are  equitably  distributed 
throughout  the  Nation; 

(2)  Offer  significantly  different 
approaches  to  integrating  vocational  and 
academic  curricula;  and 

(3)  Ser\'e — 

(i)  Individuals  who  are  members  of 
special  populations; 

(ii)  Vocational  students  in  secondar\ 
schools; 

(iii)  Vocational  students  at 
postsecondary  institutions; 
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ing  will  be  determined 
as  applications  (see  34 


be  sis 


CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME  ADDRESS  AS 
THE  ONE  TO  WHICH  THE  APPLICANT 
SUBMITS  ITS  COMPLETED  APPLICATION. 
DO  NOT  SEND  APPUCATIONS  TO  THE 
ABOiT  ADDRESS. 

Instructions  for  Transmittal  of    ' 
Applications 

(a)  If  an  applicant  wants  to  apply  for-- 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.248),  Washington, 
DC  20202-4725, or 

(2)  Hand  deliver  the  original  and  six 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA#  84.248).  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets 
SW.,  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  cioes  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 
.    (2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgement  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  US.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the  .  . 


Department— in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number— and  suffix  letter,  if  any—  ' 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

To  apply  for  an  award  under  this 
program  competition,  your  application 
must  be  organized  in  the  following 
order  and  include  the  following  five 
parts: 

Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88)),       - 

Budget  Information  (ED  Form  ^o. 
524). 

Budget  Narrative. 

Program  Narrative. 

Additional  Assurances  and 
Certifications: 

a.  Assurances^Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certification  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions. 

c.  Certification  regarding  Debarment, 
Suspension,  Ineligibifity  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
Instructions. 

(Note:  ED  8O-O014  is  intended  for  the  use 
of  grantees  and  should  not  be  transmitted  to 
the  Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
Instructions,  and  Disclosure  of  Lobbyirig 
Activities  Continuation  Sheet  (Standard. 
Form  LLL-A). 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 
Questions  and  answers  pertaining  to 
this  program  are  included,  as  Appendix 
B,  to  assist  potential  applicants. 

An  applicant  may  submit  infortnation 
on  a  photostatic  copy  of  the  forms  in     " 
Appendix  A.  However,  each  of  the 
pertinent  documents  must  include  an 
original  ink  signature.  All  applicants 
must  submit  ONE  original  signed 
application,  including  ink  signatures  on 
all  forms  and  assurances  and  SIX  copies 
of  the  application.  Please  mark  each 
application  as  original  or  copy.  Local  or 
State  agencies  may  choose  to  submit 
two  copies  with  the  original.  No  grant 
may  be  awarded  unless  a  complete 
application  form  has  been  received. 
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FOR  FURTHER  INFORMATION  COHTACT: 
Pariece  M.  Wilkins,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  S.W. 
(Room  4512— MES).  Washington.  D.C. 
20202-7242.  Telephone  (202)  205-9673. 
Individuals  wrho  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
betvveen  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday- 


Infomiat^in  about  the  Department's 
funding  opjfortunities.  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
applitmtion  notice  for  a  discretionary 


grant  competition  is  the  notice 
published  in  the  Feileral  Register. 

Program  atrtfaority:  20  I'.S.C.  2420. 

Dated:  May  18.  1994 

Augusta  S.  Kapyner. 

Assistant  Secretary:  Office  of  Vocational  and 
Adult  Education. 

Appendix  A 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  sundard  form  used  by  applicants  as  a  required  facesheet  for  preappiications  and  applications  subnutted 
for  rederai  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certulcation  that  Sutes  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  nroCTam 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 
Item:  Entrv:  Item:  Entry: 


1 

2. 

3. 

4. 


10. 


11. 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
Stale  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  entar  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  pronded: 

—  "N'ew"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding<t>udget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  e.xisting 
obligation. 

Name  of  Federal  agency  from  wh-'-h  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preappiications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show,  breakdown 
using  samecategories  as  item  15. 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  Conuct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 


17. 


This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 


18.  To  be  signed  by  the  authorized  representauve  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  oflice.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  424    iCev   4-881  ejc« 
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Summary  U.S. 
if  Education  Funds 

must  complete  Section  A 
l^akdown  by  the  applicable 
shown  in  lines  1-11. 

(aHe): 
year  for  which  funding  is 
ihow  the  total  amount 
each  applicable  budget 


ti-year  total  for  each  budget 
funding  is  requested  for  only 
year,  leave  this  column 

(aHe): 
1  budget  request  for  each 
for  which  funding  is  . 


amount  requested  for  all 
If  funding  is  requested  for 
only  one  y(  ar,  leave  this  space  blank. 

Section  B — Bui  get  Summary,  Non-Federal 
Funds 


ired  to  provide  or  volunteer 
ing  funds  or  other  non- 
to  the  project,  these  should 
h  applicable  budget  calegory 
Section  B. 

mns  (aHe): 

year  for  which  matching 
contributions  are 
ow  the  total  contribution  for 
(jable  budget  category. 
n(n: 
i-year  total  for  each  budget 
non-Federal  contributions  are 
only  one  year,  leave  this 
k. 
(aHe): 

matching  or  other 
for  each  project  year. 
(f): 

amount  to  be  contributed 
tif  the  multi-year  project.  If 


ins  I 


non-Federal  contributions  are  provided 
for  only  one  year,  leave  this  space  blank. 

Section  C — Other  Budget  Information 

Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown, 
by  project  year,  for  each  budget  category 
listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in 
effect  during  the  funding  period.  In  addition, 
enter  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
Indirect  expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necesscu^ 

Instructions  for  Budget  Categories 

1.  Personnel:  Show  salaries  to  be  paid  to 
project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount  requested 
for  both  inter-  and  intra-State  travel  of  project 
staff.  Include  funds  for  at  least  one  trip  for 
two  people  to  attend  a  project  director's 
meeting  in  Washington,  D.C. 

4.  Equipment:  Indicate  the  cost  of  non- 
expendable personnel  property  that  has  a 
useful  life  of  more  than  one  year  and  a  cost 
of  S300  or  more  per  unit  (S5,000  or  more  if 
State,  Local,  or  Tribal  Government). 

5.  Supplies:  Include  the  cost  df^^onsumable 
supplies  and  materials  to  be  used  duriQg  the 
project.  y 

6.  Contractual:  Show  the  amount  to  be 
used  for  (1)  procurement  contracts  (except 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment):  and  (2) 
subcontracts. 

7.  Construction:  Not  allowable. 

8.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants. 

9.  7o/a/.  Direct  Cost:  Show  the  total  for 
lines  1  through  7. 

10.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  NOTE:  For  training 
grants,  the  indirect  cost  rate  Cdnnot  exceed 
8%. 

11.  Training/Stipend  Cost:  (if  allowable) 

Instructions  for  Budget  Narrative 

Prepare  a  detailed  Budget  Narrative  for  all 
four  years  of  the  project  that  justifies,  and/ 
or  clarifies  the  budget  figures  shown  in  the 
budget  summary.  The  Budget  Narrative 
should  explain,  justify,  and,  if  needed,  clarify 
your  budget  summary.  For  each  line  item 
(ptersonnel,  fringe  benefits,  travel,  etc)  in 
your  budget  explain: 

1.  How  personnel  costs  are  calculated — 
provide  yearly  and/or  hourly  rates;  for  other 
than  full-time  staff,  provide  hours  per  day, 
week,  month,  and  year. 

2.  The  basis  used  to  estimate  certain  costs 
(professional  personnel,  consultants,  travel, 
indirect  costs)  and  any  other  cost  that  may 
apptear  usual: 

3.  How  the  major  cost  items  relate  to  the 
proposed  project  activities  (refer  to 
application  piige); 


4.  The  costs  of  the  project's  evaluation 
component; 

5.  What  matching  occurs  in  each  budget 
category-. 

Please  limit  this  section  to  no  m.ore  than 
five  pages.  Be  sure  that  each  page  of  your 
application  is  numbered  consecutively. 

Instructions  for  Program  Narrative 

The  program  narrative  will  comprise  the 
largest  portion  of  your  application.  This  part 
is  where  you  spell  out  the  who,  what,  when, 
where,  why,  and  how  of  your  proposed 
project. 

Although  you  will  not  have  a  form  to  fill 
out  for  your  narrative,  there  is  a  format.  This 
format  is  the  selection  criteria.  Because  your 
application  will  be  reviewed  and  rated  by  a 
•  review  panel  on  the  basis  of  the  section 
criteria,  your  narrative  should  follow  the 
order  and  format  of  the  criteria. 

Before  preparing  your  application,  you 
should  carefully  read  the  legislation  and 
regulations  of  the  program,  eligibility 
requirements,  information  on  any  priority  set 
by  the  Secretary,  and  the  selection  criteria  for 
this  competition. 

Your  program  narrative  should  be  clear, 
concise,  and  to  the  point.  Begin  the  narrative  . 
with  a  one  page  abstract  or  summarj'  of  your 
proposed  project.  Then  describe  the  project 
in  detail,  addressing  each  selection  criterion 
in  order. 

The  Secretary  strongly  requests  you  limit 
the  program  narrative  to  no  more  than  30 
double-spaced,  typed  pages  (on  one  side 
only),  although  tlie  Secretary  will  consider 
your  application  if  it  is  longer.  Be  sure  to 
number  consecutively  ALL  pages  in  your 
application. 

You  may  include  supporting 
documentation  as  appendices.  Be  sure  that 
this  material  is  concise  and  pertinent  to  this 
program  compietition. 

You  are  advised  that: 

(a)  The  Department  considers  only 
information  contained  in  the  application  in 
ranking  applications  for  funding 
consideration.  Letters  of  support  sent 
separately  from  the  formal  application 
package  are -not  considered  in  the  review  In 
the  technical  review  panels.  (EGAR  Sec. 
75.217) 

(b)  The  technical  review  panel  evaluates 
each  application  solely  on  the  basis  of  the 
established  technical  review  criteria.  Letters 
of  support  contained  in  the  application  wii) 
strengthen  the  application  only  insofar  as 
they  contain  commitments  which  pertain  to 
the  established  technicijl  review  criteria, 
such  as  commitment  and  resources. 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork  Reduction 
Act  of  1980,  as  amended,  and  the  regulations 
implementing  that  Act,  the  Department  of 
Education  invites  comment  on  the  public 
reporting  burden  in  this  collection  of 
information.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
You  may  send  co.mments  regarding  this 


Federal  Register  /  Vol.  59,  No.  146  /  Monday,  August  1.  1994  /  Notices 


3»179 


burden  to  the  U.S.  Department  of  Education, 
Information  Management  and  Compliance 
Division,  Washington,  D.C.  20202-4651;  and 
lo  the  Office  of  Management  and  Budget. 


Paperwork  Reduction  Project,  OMB  1830- 
8013,  Washington,  D.C.  20503.  (Information 
collection  approved  under  OMB  control 


number  1830-0013.  Expiration  date:  2/28/ 
95.) 

■LUNG  Ceoe  400(M)1-M 
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OMI  Approval  No.  034*4040 

ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Not*:  Certain  of  these  assxirances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  conuct  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances,  if  such  is  the  case,  you  will  be  notified. 

As  the  di  ily  authorized  represenutive  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assis  tance.  and  the  institutional,  managerial  and 
finai:  cial  capability  (including  funds  sufTicient  to 
pay  ;he  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pietian  of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sutes.  and  if  appropriate, 
the  S  tate.  through  any  authorized  representative, 
access  to  and  the  right  to  examine  ail  records, 
book! ,  papers,  or  documents  related  to  the  award; 
and  \/\U  esublish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
stanc  ards  or  agency  directives. 

Will  ?sUblish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
const  tutes  or  presents  the  appearance  of  personal 
or  or  fanizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  aijvarding  agency. 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  5§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statu  es  or  regulations  specified  in  Appendix  A  of 
0PM'  5  SUndards  for  a  Merit  System  of  Personnel 
Admi  listration  (5  C.F.R.  900,  Subpart  F). 

omply  with  all  Federal  sUtutes  relating  to 

imination.  These  include  but  are  not 

to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 

PL.  88-352)  which  prohibits  discrimination 

basis  of  race,  color  or  national  origin;  (b) 

X  of  the  Education  Amendments  of  1972,  as 

(20  U.S.C.  §§  1631-1683.  and  1685-1686). 

prohibits  discrimination  on  the  basis  of  sex; 

tion  504  of  the  Rehabilitation  Act  of  1973,  as 

led  <29  L'.S.C.  5  794).  which  prohibits  dis- 

aijon  on  the  basis  of  handicaps;  (d)  the  Age 

mination  Act  of  1975.  as  amended  (42 

§§  6101-6107).  which  prohibits  discrim- 

on  thebasisofage; 
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Disc 
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(e)the  Drug  Abuse  (}ilice  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (D 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcoholabuse  or 
alcoholism;  (g)  $S  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  9 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;   (i)   any   other   nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and    (j)    the    requirements    of   any    other 
nondiscrimination  statute(s)  which  may  apply  to. 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as,. 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U.SC.  §  276c  and  18 
U.S.C.  §§  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S.C  §§  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


'Sianoaia  Few  «248     'j-eai 
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lO.  Will  comply,  if  appitcahie,  with  fioed  insurance 
purchase  requirements  of  Section  102(a>  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

1 1  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738.  (c)  protecuon  of 
wetlands  pursuant  to  EO  11990.  (d)  evaluation  of 
flood  hazards  in  floodpiains  in  accordance  «rith  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  §§  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
I mpk mentation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  US  C.  S 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  §§  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Wui  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470),  EO  11593  (identiricatlon  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.e.  469a-l  et  seq.). 

U.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U  SC. 
2131  et  seq.)  pertaining  to  the  care,  handling  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §J  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  A  udit  Act  of  1 984 . 

18.  Win  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


■^G.'JATURE  Of  AUTHORIZED  CEPTjFviNGOPf'CiAL 


TITLE 


HfiPlfCAKT  O^G  ANiZATiON 


DATE  SUBMITTED 


sF  uta  14  esi  eji* 
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>.     ,j_^        1.  I  ^^„.^*-4h^low  to  detrrnure  the  oerdficabon  to  *«*k±th«vtj«  required  to  attest  AppHa^ 

AppUox.  ;s  f  houJd  rder  to  the  «^'>°'^  "™,^°J^"d2^e  re^         befoi»cn«npk«ing  this  foAn.  Signature  of  tfii  form 
ihould  4o  review  the  instnicnoni  for  »*^'^^°"  "^fi^^^^  iO'(Tg^     T^Rotnaioni  on  Lobbyirg:  and  34  CFR  Part  85.    , 

<a;S3ffe :^?S:;SSt  S^S^.  '^^  ^.««^on  c^^po^^wh^^S:;^.^!]  be  place^whett  the  3^p.sr^ 
o<  Edua^n  detenmnes  to  «w«nl  the  covered  transaaion.  grant,  or  CDppentiveagreenMi. 


1.  LOIBI 


JBYING 

A*  reouired  by  Sectiori  1152.  r.Ue  31  of  the  US  Code,  and  im- 
ptejneited  at  i4  CFR  Part  82.  for  perwru  entenng  into  a  pant 
ht  coop<ranveagrwnert  over  $100,000,  a*  defined  at  34  CFR 
Pan  sileetions  82.105  and  fill  10,  the  applicant  certifies  that 

(a)  No  FfcderaJ  appropriaod  hinds  have  been  p«jd  or  wUl  be 
paid,  byfer  on  behalf  of  the  undersigned,  to  any  person  for  in- 
nuoiank  or  attempting  to  influence  an  officer  or  employee  of 
anv  aecfcv,  a  Member  of  Congress,  an  officer  or  employee  of 
Conci^.'or  an  employee  of  a  Member  of  Congress  m  connec- 
oon  wui  the  making  of  any  Federal  grant,  the  entering  into  of 
anv  coo^raave  agreement,  and  the  extension,  continuauon, 
renewaij  amendment,  or  modifkanon  of  any  Feder^  grant  or 
axjperative  agreemerti ; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  pa^i  or  will  be  paid  to  any  person  for  influencLig  or  at- 
temotink  to  influence  an  officer  or  employee  of  any  agency,  a 
Membef^of  Coneress,  an  officer  or  employee  of  Congress,  or  an 
«nr>iov#e  of  a  Member  of  Congress  m  conneaion  with  this 
Fedcraj  trant  or  cooperative  agreement,  the  undersigned  shaiJ 
coiroltttand  submit  StandaniFonn  -LLL "Disclosure  Form 
to  Repoi  t  Lobbying,'  in  accordance  with  its  instrurtions; 

«c)  The  \  ndersigned  shaU  require  thai  the  language  of  this  cer- 
tificauoii  be  induded  in  the  award  documents  for  aU  sul>- 
awards  it  all  tiers  (mduding  suberants,  contracts  under  grants 
ana  coo  scrative  aeieements,  ancf  subcontraas)  and  that  aiJ 
sutrro]  icnts  shall  certify  and  disclose  acconlingly. 


2.  DEBARMENT.  SUSPENSION,  AND  OTHER 
RESP(  )NSIBIUTY  MATTERS 


I  re^  red 
,ani  ° 


As 

sion. 
ba?ant  i 
PanSo. 


(a).\re 

ment 

coN-eret 


«.  by  Executive  Order  12549,  Debarment  and  Suspen- 
,  implemented  at  34  CfR  Part  85,  fo' P"'*?^^'?.?!!! 
_  m  pnmarv  covered  tTansacf.ons,  as  defined  at  34  U-K 

5ections85.l05andS5.no- 


A.  The  i  pplicant  certifies  that  it  and  its  principals: 


.  lot  presently  debarred,  suspended,  proposed  for  debar- 
d  xLared  ineligible,  or  voluntanly  excluded  from 
ransacnons  by  any  Federal  department  or  agency; 


ft.)  Hiv  B  not  wihin a  three-vear  period  preceding  thisapplica- 
bon  bei  n  convicted  of  or  had  a  civil  judgment  rtiviertd 
acainst  them  for  commission  of  fraud  or  a  cnmuui  offense  m 
conneci  ion  with  obtaining,  anempting  to  obtain,  or  performing 
a  purlii :  (Federal.  Sute,  or  local)  t,-anwction  or  contract  under 
a  pubL^ :  transaction;  violauon  of  Federal  or  State  anutiust 
surji4or  commission  of  embezzlement,  theft,  forgery, 
brf^enl  faisificatjon  or  destrucnon  of  records,  mawng  false 
sutemtoits,  or  receiving  stolen  property; 
(c)  Are  not  presently  indicted  for  or  otherwise  oiminaDy  or 
omUv  I  :harged  bv  a  govemmental  entity  (Federal,  State^r 
local)  %  nih  commission  of  anv  of  the  offenses  enumerated  m 


pa.'aci 


,ph  (l)fb)  of  this  certification;  and 


(d)  Have  not  wnJnn  •  three-year  period  prweding  this  ip- 
pticaOon  had  one  or  more  public  transactions  (Fedenl.  State, 
or  kxal}  tenmnaied  for  cause  or  default;  and 

B.  Where  the  appLcant  is  unable  to  certify  to  any  of  the  uate- 
ments  in  this  OBnfication,  he  or  she  shall  attach  an  ecpiaruDon 
to  this  applkaooo. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEE5  OTHER  THAN  INDIVIDUALS) 

As  requireri  bv  the  Drjg-Free  Workplace  Aa  of  1968,  and  im- 
plemented at  34  CFR  Pan  85,  Subpart  F,  for  grantees,  as 
defined  at  31  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applkam  certifies  that  it  will  or  %«11  continue  to  pn>- 
vide  a  drug-^ree  workplace  by. 

(a)  Publishing  a  satanent  notifying  employees  that  the  unlaw- 
ful iranufaciure;  distribution,  dispensing,  po&.^«>ion,  or  use  of 
a  controlled  subsance  is  prohibited  in  the  grantee  s  workplace 
and  speafyvng  uSe  actions  that  will  be  taken  against  employees 
for  violation  ot  such  prohibidon; 

(b)  Establishing  an  on-^ing  drug-free  awareness  pnjgram  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

CZ)  The  grantee*  policy  of  maintaiiung  a  drug-free  workplace; 

(3)  Any  avaOabte  drug  counseling,  rehabiliution,  and 
employee  assutance  programs;  and 

(4)  the  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  vioUnons  occurring  in  the  workplao; 

(c)  Making  it  a  reauirement  that  each  employee  to  be  engaged 
in  the  penormanoe  of  the  grant  be  given  a  copy  of  the  state- 
ment required  bv  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  inquired  by  para- 
graph (a)  that  as  a  condibon  of  employment  tutderthegTant, 
me  employee  will— 

(1)  Abide  by  the  terms  of  the  sutement;  and 

(2)  Notify  the  ertoloyer  in  writing  of  his  or  her  conviction  for 
a  vioUtJon  01  a  cimijial  drug  stanjte  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  convic- 
tion; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  da>'5 
after  recovir.g  rjaace  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receivmg  actual  nouce  of  such  convic- 
tion. Employers  of  convicted  employees  must  provide  no^ia, 
including  pdsnion  bile,  to:  DirecioT,  Grants  and  Contracts  Ser- 
vice, VS.  Deoannent  of  Education,  400  Maryland  Avenue. 
S.W.  (Room  illi,  CSA  Regional  Office  Building  Na 3). 
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Washincton.  DC  20202-4571 .  Notice  shall  include  the  identifica* 
uon  numoens)  of  each  affected  graru; 

(0  Taking  one  of  the  following  actions,  within  30  cakiMlar  days 
of  rece»-uig  nocxx  under  subparagraph  (d}(2}.  with  ^et7•^t  to 
any  employee  who  is  so  convKteci^ 

(1)  Taking  apptoprute  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consister    <oth  the 
requiremens  ot  the  Rehabiliubon  Aa  of  1973,  as  amiuidad;  or 

(2}  Requinng  such  employee  to  participate  satisfaoohly  in  a 
drug  axnise  assistance  or  rehabibtation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  lawenfdrce- 
ment.  or  other  approprute  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workoLace  through  implementation  of  paragraphs  (a), 
(b),  (c),  (d).  It),  and  (f>. 

B.  The  grantee  cnay  insert  in  the  space  provided  below  the 
site<s)  for  the  perrormance  of  wort  done  in  cormeaion  with  the 
specific  grant; 

Race  of  Performance  (Street  address,  dtv,  county,  sute.  zip 
code) 


DRUG.FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Dnig-Free  Workplace  Aa  otl988,  and 
implemented  at  34  CFRTart  85,  Suboan  F,  far  grantees,  as 
dehned  at  34  CFK  Part  85.  Sccaons  85.605  and  85.610  - 

A.  As  a  omdition  of  the  giant  I  certify  that  I  win  not  engage 
4n  the  unlawful  manufacture,  distnbunon.  dispoisinK.  pos- 
session, or  use  of  a  controlled  substance  m  conductinK  any 
acuvity  with  the  gram;  and 

B.  If  convicted  of  a  criminal  drug  offense  nsaitiBg  from  a 
vtolabon  occuirlng  dunng  the  condua  of  any  gram  activity, 
I  will  report  the  a>nvKtion.  in  wntine,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Cbntncts 
Service.  U.S.  Department  of  Educaoon.  400  Maryland 
Avenue.  S.W.  (Room  3124.  CSA  Regional  Office  BuikiinK 
No.  3),  Washington.  DC  20202-4571 .  Notice  shall  indude 
the  identiBcaoon  number<s)  of  each  affected  grim. 


Check  r^  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  d  Jy  amhorized  represenutive  of  the  applicant,  I  hereby  cotify  that  the  applicant  wiD  comply  with  the  above  certificanons. 


NAMEOFAPPUCANT 


PR/ A  WARD  NUMBER  AND/OR  PRCJfECT  NAME 


PRINTED  N  A.ME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8O-(>013, 6/ ?0  (Replaces  ED  80-0008, 12/89;  ED  Form  GCS008,  (REV.  12/88);  ED  80-0(J10, 5/90;  and  ED  8(W)011, 5/90,  which  are 

obsolete) 
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T  lis  certjfiotion  is  renuired  by  the  Department  of  Education  regulations  implementing  Executive  Qnter 
i:5J9rDrfannettt3jSr5itr^"^  ^lCTR  Pan  aS.  for  alllower  tier  transactions  meetmg  the  threshold 
ai  td  tier  requirentents  stated  at  Section  85.110. 
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Certificstion  Regarding  Debarment  Suspension,  IneligibiKty  and 
Volimtaiy  Exclusion  -  Lower  Tier  Covered  Transactions 


icr  poLrQapuu  u  piovi^llng  the 


lystracdons  for  Certification 

Bv  siczuag  and  sabmitttBg  this  proposal  the 
p|9SDeccve1ower  acr  i— • 

camncatian  3(1  out 

L  "Hit  ccmficanon  in  this  clause  is  a  uuieiud 
n  presertatioa  o<  fiQ  tipon  which  reiiancevnu  piiced 
when  this  tnoBacson  was  emend  into.  Hit  is  toer 
diierauned  that  the  uimpemvelowg-oerpwncipant 
lu  10  wineiv  rendowfan  enoneojis  ceraficaiion,  in 
a<  idjtion  m  other  retaadies  available  to  the  Fedsai 
C  jvemmert.  the  departmc  \t  or  agency  with  which 
th  is  transaction  onpnated  may  pxirsue  available 
n  meaies,  including  suspension  ana/or  debarmenl. 

3.  The  t?rospecnv«  lower  cer  parndoant  shall  prtxvide 
in  imediate  wntten  notice  to  tKe  person  to  which  this 
pi  oposal  is  submitted  if  at  anv  tune  the  prospeuive 
lowei  ucr  pamapant  teams  that  its  certification  was 
ei  roneous  when  suBtnitted  or  has  become  erroneous 
b]  reason  of  changea  amisistarces. 

4.  The  terms  'covered  transaction,"  "debarred* 

s  upended,  "ineligible,"  "lOwer  uer  covered  ^ 

tiinsacnon.*  *pamapant'  "person."  "pna^arv  covered 
tr.  insacnon."  pnnapai,"  "proposal.'  and  "voiuntanly 
ei  cijoed.'  as  used  in  this  clause,  have  the  meanings 
M  t  out  m  the  Definitions  and  Co vera«  secnons  of 
n  ies  implementing  Executive  Order  12549.  You  mav 
a  nua  tne  person  to  wnich  this  proposal  is  submitted 
Uf  assistance  in  ootauung  a  copy  of  those  regulations. 

J.  The  prospectrvefowertjerpartjdtam  agrees  by 
St  bmining  this  proposal  that,  should  the  proposed 
a  vered  transaaion  be  entered  into,  ir  snail  not 
ki  kowmsly  enter  into  any  lower  tier  cuvered 
tr  insaoJon  with  a  person  who  is  debarred. 
sv  spended.  declared  ineligible,  or  voiuntanly 
ea  eluded  from  pamapaoon  in  this  covered 
tr  msacnon.  un/ess  authorized  by  the  department  or 
af  encv  wufc  which  tha  u^nsaafbn  ongihated. 


6.  The  prospective  lower  tier  paiiiiiuant  fuuha  _ 
agrees  oy  swmittinK  thisproposal  toxttt  wiM 

Debannent  Siispenwm,  Ine&gibilitjr,  andVohuuaiy 
Exdusion-Lowcr  Tier  Coverra  Transactions,*    - 
without  modification,  in  all  lower  tier  uivued 
transactions  and  in  all  solidtations  for  lower  tier 
covered  transactions. 

7.  A  pAititipant  in  a  unmed  tiansKtion  may  iciy 
upon  a  ceniEcanon  of  a  prospective  paiticipant  iit  a 
lower  oer  (xiveied  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voiuntanly 
excluded  from  the  covered  trxnssction,  unless  it 
knows  that  the  cett!£cation  IS  erroneous.  A 
pamnpant  znav  deade  the  method  and  freouency 
by  which  it  determmes  the  eligibility  of  its 
phndpato.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonpnxniremem  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
consumed  to  reouire  establishmcrt  of  a  svstem  of 
records  in  order  to  render  in  «>od  fajthtfi* 
oenificanon  required  by  this  clause.  The  knowledge 
and  inionnaticn  of  a  paradpant  is  not  requited  to 
exceed  that  which  is  normally  possessed  oy  a 
prudent  person  m  the  ordinah'  course  of  busmess 
dealings. 

9.  Except  for  transacdons  authorized  tinder 
paragraph  5  of  these  instructions,  if  a  pnidpant  in 
a  covered  transaction  knowmgiy  enters  into  a  k>wer 
tier  covered  transaction  with  a  person  who  is 
suspend  ed.  debarred,  ineligible,  or  vofimtarily 
excluded  frtun  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Fedezal 
Government,  the  department  or  agency  with  which 
this  transaction  onginated  may  pursue  available 
remedies,  induding  suspension  and/or  debarment. 


C  ertification 


The  prospective  lower  tier  participant  certifies,  by  submission  of  this  projxssal.  that  neither  it  nor  its 
pnnapaJsare  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voiunianly  excluded  from  parr.apation  in  this  transaction  by  any  Federal  department  or  agency. 

(i  Where  the  prospective  lower  tier  participant  is  tinable  to  certify  to  any  of  the  statements  in  this 
cernficanon,  such  prospective  parnapant  shall  attach  an  expiahation'to  this  proposal. 


^AMEOFAPPUCANT 


P  UNTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAAIE 


CNATURE 


DATE 


E  )  80^14.  9/90  (Rceiaces  CCS-009  (REV.  12/S8).  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  ^'s  form  to  disdosc  lobbying  activities  pursuant  to  31  VSC  1352 
^ (See  reverse  for  public  burden  disdosure.) 


Approvwi  tor  OMI 


Type  of  Federal  ActiofB 

□  a.  contract 
b.  grant 

cooperative  agreement 

loan 

loan  guarantee 

loan  JnsurarKe 


a. 
b. 
c. 
d. 

e. 
f. 


Status  of  Federal  Acttea: 

I     I  a.  bid/offer/appKcation 
'""'  b.  initial  award 
c  post-award 


Name  and  Address  of  Repotting  Entity: 

D    Prime 


Q    Subawardee 

Tier ,  if  known: 


Congressional  District  if  known: 


6.     Federal  Department/Agency: 


8.     Federal  Action  Number,  H  known: 


D 


Report  Type 

a.  initial  filing 

b.  material  change 

For  Material  Change  Only. 

year  quarter 

date  of  last  report  ^ 


If  Reporting  Entity  in  No.  4  is  Subawa/dec,  fnler  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.     Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.     Award  Amount,  if  known: 
% 


10.  a.  >lame  and  Address  of  Lobbying  Entitv 
Uf  indrvidua!.  last  name,  first  name.  Mlh 


b.  Individuals  Perfortning  Services  (mcluding  address  if 
different  from  No.  JOaJ 
Oast  name,  first  name,  Mlh 


Unach  Continuauer  ShetlH)  Sf-lU-A.  if  neceutr,} 


11.  Amount  of  Payment  (check  all  that  apply): 

$  D  actual       D  planned 


12.  Form  of  Payment  (check  all  that  apply): 
a    a.  cash 

Q    b.  in-kind,  spedfy:  nature 

valiie  ' 


IX  Type  of  Payment  (check  all  that  apply): 


0 
0 

a. 
b. 

reuiner 
one-time  fee 

a 

D 

D 
□ 

c. 

d. 

e. 
f. 

commission 
contingent  fee 
deferred 
other  spedfy: 

14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Daleis)  of  Service,  including  officer<s),  employceis), 
or  MembeHs)  corOacted  for  Payment  Indicated  in  Hem  It: 


tttlach  Conlinuttion  S/i— tfij  SHM-A.  it  nttttttry) 


15.  Continuation  Sheel(s)  SF*LU.*A  attached:        D  Yes 


a  No 


14.  kifonnuw  »»9wii«d  Ihraufti  «m  toim  »  aurtioraad  by  M>>  11  USC 
McMn  IJSl  rha  dnclotun  of  lebb)>in|  «ctmt««  a  •  iiuutwl  ••pxwntMion 
tt  (*cl  upon  aittich  wtwwc*  wm  plictd  bf  Mit  Iwr  «bo»«  whMi  ItHt 
UOMKtion  WIS  m»it  c  anttrad  mo  TM  dnctotun  it  mquwid  riii^l  M 
II  use  l>M  nm  inlonMtian  wii  b*  .  ^»A  *m  »m  Car^mt  wnu- 
KMHiitty  and  mN  b*  MiiUbW  tm  puWtc  ■>ip«ctien  *irf  fmneK  <r>tie  ttih  Is 
Mt  ih*  >»^uirtd  diwtotuf*  tfuA  b*  lufafKl  lo  •  cM  pn»tTy  «t  not  Im  ttwi 
SMlOOO  and  no)  man  dun  tMOjOOO  Iw  Mdi  uidt  bam 


Signature:  _ 
Print  Name: 
rttlr.  


Tdcpbone  No.: 


Dale:, 


federal  VHc  Only. 


."<  1.1  *j«i.««i»-«'i' i    ' im.  '■**»* $ 


Fi 


toi  tACJi  a«p»odllCU««l 
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INSlRUCnONS  FOR  COMPLETION  OF  SF4IU  OISOOSURE  OF  LOBBYING  ACTIVITIES 

This  (Ssdo  iui>:  foim  »h«n  be  completed  by  (he  fcpwltec  en*y.  iwfcttfwr  tuhiwirdee  rr  prime  Federal  recipient  at  the 
iniMien  «  leeeipt  «<  •  tmmnd  Fedeiai  •eiton,  «r  •  mantmit  ^hmtt  (e  •  pfrMoM  Ming,  pwmiant  to  title  31  UiC 
section  13jZ  The  fiUng  ot  •  ton*  It  laquired  for  each  payment  ar  ayanweiit  to  make  payment  to  any  iobhymg  entity  for 
influenan*  or  attemptiaf  to  Mvence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
enwlovee  ©f  Congress,  or  an  employee  of  a  Member  uf  Owifress  In  connection  with  a  covered  Federal  action.  Use  the 
SFill-A  Continuation  Sheet  for  additional  infomution  if  the  space  on  the  fonm  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  fHing  and  material  change  report  Refer  to  the  implementing  guidance  published  by  ^  Office  of 
JWUnagemeW  and  Budget  for  additional  information. 

1.  Idendfy  the  type  of  co««red  Federal  action  for  «wlwch  lobbying  acthiity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  cowered  Federal  acboit. 

1  Identify  the  sutus  of  the  covered  Federal  action. 

J.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foHowup  report  caused  by  a  material  change  to  the 
{nforrhation  previously  reported,  enter  the  year  and  quarter  In  Wfhich  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  cowered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Indude  Congressional  District,  if 
knoM  t.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is.  or  cxpectt  to  be,  a  prime 
or  s«  »«v8rd  recipient  Identify  the  tier  of  the  subawardee,  eg.,  the  fwst  eubawwdee  of  the  prime  is  the  1st  tier. 
Sub«  ^ards  irtdude  b«it  aic  no«  limHed  to  subcontwcw.  swbgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  fvW  name,  address,  dty,  state  and 
lip  code  of  the  prime  Federal  redpient  Indude  Congressional  District  if  known. 

i.  fnter  tfte  name  of  the  Federal  agency  making  the  award  or  lean  cornniitment.  frtdude  at  least  one  organizational 
level  I  >eiow  agency  rume.  if  known.  For  eumple.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  narrw  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Cataktg  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  bans,  and  loan 
commitments. 

I.  Enter  the  most  appropriate  Federal  identifying  number  awaflable  for  the  Federal  action  identified  in  item  1  (e.g., 
Itequ(«t  for  Proposal  (RFP)  number;  Inviution  for  Bid  (IFB)  mimt>er  grant  announcement  number;  the  contract 
grant  or  loan  award  number  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefix  es,  e.g.,  •RFP-DE-9(M)01.- 

t.  For  a  Covered  Federal  action  %vher«  there  has  been  an  award  or  k>an  commitment  by  the  Federal  agency,  enter  the 
Feder^  arrwMint  of  the  award/loan  commitment  for  tfte  prime  entity  identified  in  item  4  or  5. 

1«.  (a)Enier  the  fuH  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
Mdntified  in  item  4  to  influence  the  .cowered  Federal  action. 

and  iftdude  full  address  if  different  from  10  (a). 


(b)Enler  the  full  names  of  tiie  individual(s)  performing 
En:  er  Last  Name,  First  Name,  artd  Middle  Initial  (Ml). 


all 
to 


11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  Gtem  4)  to  the 

lobby  ng  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 

that  apply.  If  this  is  a  material  change  report  ertter  tfw  avnulative  amount  of  payment  made  or  planned 


boces  '< 
be  made. 


12.  Ched  the  appropriate  boxfes).  Check  aO  boxes  that  apply.  If  payment  Is  made  1Kroug^  an  In-kind  contribution, 
apedi  f  the  nature  and  value  of  the  in-kind  payment 

13.  Ched  the  appropriate  box(es).  Check  al  boxes  that  apply.  If  other,  spcdfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  sen^ket  thtt  the  lobbyist  has  performed,  or  will  be  expected  to 
n.  and  the  date(s)  of  any  services  rendered  Indude  aB  wcparatofy  and  related  acthnty,  not  Just  time  spent  in 
contact  with  Federal  officials.  Identify  the  Federal  oMdaKs)  or  employee(s)  contacted  or  the  officer(s), 

empl^yee(s),  or  Memberts)  of  Congress  that  were  contacted. 

whether  or  not  a  SF-Ul-A  Continuation  Shectft)  b  studied. 


14.  The  otrtifymgoffiddshaB  sign  and  date  the  form,  print  Mazier  name.  <We,  and  telephone  number, 


.  __^  -.r-r— i  burden  far  Ms  eoBectian  of ^ 

immictiof^  icwching  existing  datt  sources,  gsdwring  and  maintaining  die  ditt 
MonnatMn  Send  umimihiiu  legardHig  the  bordcn  ctomaie  er  Miy  oSnt  awet  wtnis 
far  icduong  this  budan.  to  tf«  Office  of  MsMgemcnlHidBudlct' — 


induduig  time  for  RvicwM^ 
and  conpieting  and  leviaiMng  she  coMcction  of 

nMKifan  of  infarmMion,  indudini  «««*»*» 
ProfKt  (094»4)046).  Wahiryon.  DC.  »0503 
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Appendix  B 

Potential  applicants  frequently  direct 
questions  to  ofticials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  goyeming  various  direct 
grant  program^.  To  assist  potential 
applicants  the  Department  has 
assembled  the  Following  most 
commonly  ask^d  questions. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  cir-umstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cinnot  be  granted 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  boundt 

A.  Our  new  policy  calls  for  an  original 
and  six  copiesfto  be  submitted.  The 
binding  of  applications  is  optional. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competition.  May  we  submit  under 
another  comp^ition? 

A.  Yes,  however,  the  likelihood  of 
success  is  not  good.  A  properly 
prepared  application  must  meet  the 
requirements  of  the  competition  to 
which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is 
most  approprii  ite  for  my  project.  What 
should  I  do? 

A.  We  are  hippy  to  discuss  any 
questions  with  you  and  provide 
clarification  ou  the  unique  elements  of 
the  various  co  npetitions. 

Q.  Will  you  pelp  us  prepare  our 
application? 

A.  We  are  hippy  to  provide  general 
program  infori  nation.  Clearly,  it  would 
not  be  appropi  late  for  staff  to  participate 
in  the  actual  v  riting  of  an  application, 
but  we  can  res  jond  to  specific  questions 
about  applicat  on  requirements, 
evaluation  crii  eria,  and  the  priorities. 
Applicants  sh  mid  understand  that  this 
previous  prea  tplication  consultation  is 
not  required,  i  lor  will  it  in  any  way 
influence  the  !  uccess  of  an  application. 

Q.  When  wi  1 1  find  out  if  I'm  going 
to  be  funded? 

A.  You  can  kxpect  to  receive 
notification  w  thin  3  to  4  months  of  the 
application  cl  )sing  date,  depending  on 
the  number  of  applications  received  and 


the  number  of  competitions  with  closing 
dates  at  about  the  same  time, 

Q.  Once  my  application  has  been 
reviewed  by  the  review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  Will  my  application  be  returned  if 
I  am  not  funded? 

A.  We  no  longer  return  unsuccessful 
applications.  Thus,  applicants  should 
retain  at  least  one  copy  of  the 
application. 

Q.  Can  I  obtain  copies  of  reviewers' 
comments? 

A.  Upon  wTitten  request,  reviewers' 
comments  will  be  mailed  to 
unsuccessful  applicants. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed.  Because  we  will 
request  the  project  directors  and 
evaluators  of  funded  projects  to  attend 
an  annual  project  directors  meeting,  you 
should  include  annual  trips  for  each  to 
Washington,  D.C.,  in  the  travel  budget. 
Travel  to  conferences  is  sometimes 
allowed  when  it  is  for  purposes  of 
dissemination. 

Q.  If  my  application  receives  high 
scores  from  the  reviewers,  does  that 
mean  that  I  will  receive  funding? 

A.  Not  necessarily.  It  is  often  the  case 
that  the  number  of  applications  scored 
highly  by  the  reviewers  exceeds  the 
dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  all  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
the  panel  and  staff  reviews  that  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 


that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if 
proposed  budget  reductions  will,  in 
your  opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 
Q.  How  do  I  provide  an  assurance? 

A.  Except  for  SF^24B, 
"Assurances — Non-Construction 
Programs,"  simply  state  in  writing  that 
you  are  meeting  a  proscribed 
requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
Federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can 
usually  be  found  at  your  local  library.  If 
not,  they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  D.C.  20402.  Telephone: 
(202)  783-3238.  When  requesting  copies 
of  regulations  or  statutes,  it  is  helpful  to 
use  the  specific  name,  public  law 
number,  or  part  number.  The  material 
referenced  in  this  notice  should  be 
referred  to  as  follows: 

(1)  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act 
(Perkins  Act)  (Public  Law  101-392, 104 
Stat.  753  (1990)). 

(2)  State  Vocational  and  Applied 
Technology  Education  Programs  and 
National  Discretionary  Programs  of 
Vocational  Education  Final  Regulations 
34  CFR  Parts  400  and  425. 

(3)  Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74.  75.  77.  79.  80.  81,  82,  85.  and 
86. 


Q.  What  are  the  Department  of 
Education's  Program  Effectiveness  Panel 
and  National  Diffusion  Network? 

A.  The  Program  Effectiveness  Panel 
(PEP)  is  the  Department  of  Education  s 
primary  mechanism  for  validating  the 
effectiveness  of  educational  programs 
developed  by  schools,  universities,  and 
other  agencies.  The  National  Diffusion 
Network  (NDN)  is  a  Federally  hinded 
dissemination  system  that  helps  public 
and  private  schools,  colleges,  and  other 
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educational  institutions  improve  by 
sharing  successful  education  programs, 
products,  and  processes. 

Regulations  governing  PEP  and  NDN 
are  codified  at  34  CFR  Parts  785-789. 
For  information  about  PEP,  prospective 
applicants  may  wish  to  read  Making  the 
Case:  Evidence  of  Effectiveness  in 
Schools  and  Classrooms,  which 
contains  criteria  and  guidelines  for 
submitting  project  results  to  PEP.  This 
publication,  as  well  as  information 


about  NDN,  is  available  from  RMC 
Research  Corporation.  1000  Market 
Street,  Portsmouth,  New  Hampshire 
03801.  Telephone  1-800-258-0802. 
RMC  Research  Corporation  can  also 
provide  information  about  consultants 
who  have  conducted  evaluations  that 
have  been  approved  by  PEP. 
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SUMMARY:  The  Federal  Aviation 
Administratio  i  (FAA)  is  reconsidering  a 
previously  issi  led  legal  interpretation  of 
the  term  "com  mercial  purposes"  used 
in  the  definitidn  of  "public  aircraft"  that 
appears  in  the  Federal  Aviation  Act  of 
1958.  as  amen  led.  The  reason  for  this 
action  is  to  ass  ess  v^hether  the 
interpretation  ,s  appropriate,  and  if  it  is 
not.  to  issue  ai  i  appropriate 
interpretation. 
DATES:  Comm(  nts  must  be  received  on 
or  before  Augi  st  31.  1994. 
ADDRESSES:  Sf  nd  comments  in 
duplicate  to;  F  ederal  Aviation 
Administratio  i.  Office  of  the  Chief 
Counsel,  ATT  4:  Rules  Docket  (AGC- 
,  Docket  ^  o.  27836,  800     ^ 
Avenue  SVV. 
Washington,  tic  20591. 
FOR  FURTHER  WFORMATION  CONTACT: 
John  Walsh  (Akx>-100),  (202)  376-6406, 
701  Pennsylvajnia  Avenue  NW..  Suite 
925,  Washinglbn,  DC  20004. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Aviatipn  Act  of  1958  (Act),  as 
amended,  aire  "aft  fall  into  one  of  two 
major  categori  »s.  "civil"  or  "public". 
Civil  aircraft  are  regulated  in  every 
aspect  of  their  construction, 
maintenance,  uid  operation  by  the 
Federal  Aviation  Administration  (FA.A). 
Public  aircraft  are  free  from  such 
regulation  exc  ;pt  with  regard  to  air 
traffic  rules. 

The  two  cla  ses  of  aircraft  are  defined 
in  the  Act  as  f  )llows: 

"Civil  aircraft  '  means  any  aircraft  other 
than  a  public  ai  craft. 

"Public  aircrs  Ft"  means  any  aircraft  used 
exclusively  in  t!  le  service  of  any  government 
or  of  any  politic  il  subdivision  thereof 
including  the  g(  vemment  of  any  State. 
Territory,  or  poi  session  of  the  United  States, 
or  the  District  o  Columbia,  but  not  including 
any  govemmeni  -owned  aircraft  engaged  in 
carrying  person  ;  or  property  for  commercial 
purposes.  For  p  irposes  of  this  paragraph, 
"used  exclusive  ly  in  the  service  of  means, 
for  other  than  tl  e  Federal  Government,  an 
aircraft  which  v.  owned  and  operated  by  a 
governmental  ei  itity  for  other  than 
commercial  put  poses  or  which  is  exclusively 
leased  by  such  ( overnmental  entity  for  not 
less  than  90  coi  tinuous  days. 


Act,  Section  101  (17),  (36);  49  U.S.C. 
App.  1301  {17),(36). 

In  April,  1993,  in  response  to  an 
inquiry  from  a  private  sector  operator.  I 
issued  an  interpretation  of  the  term 
"used  for  commercial  piu-poses"  as  that 
term  appears  in  the  definition  of  "public 
aircraft"  in  the  Act.  Under  the 
interpretation,  a  government-owned 
aircraft  must  be  operated  under  the 
Federal  Aviation  Regulations  (F.^R) 
applicable  to  civil  aircraft  when 
compensation  is  received  for  operating 
the  aircraft  on  behalf  of  another  state  or 
local  government.  The  interpretation 
was  not  new  in  its  analytical  approach. 
It  only  restated,  in  the  context  of  a  novel 
question,  the  FAA's  previous 
interpretations  that  receipt  of  any 
compensation  for  the  operation  of  one's 
aircraft  constitutes  operating  the  aircraft 
for  "commercial  purposes"  within  the 
meaning  of  the  statutory  definition. 
When  a  county  <;heriff  whose  operation 
was  the  subject  of  the  interpretation 
became  aware  of  the  interpretation,  he 
asked  for  the  opportunity  to  submit 
information  and  argument  on  the 
subject.  I  agreed  to  reconsider  the 
interpretation,  and  the  sheriff  submitted 
information.  In  the  meantime,  others 
who  became  aware  of  the 
reconsideration  process  submitted 
information,  also.  After  consideration  of 
all  the  submitted  information  found 
relevant  to  the  legal  question.  I 
confirmed  the  interpretation  in  a  letter 
to  the  sherifrs  coimty  attorney,  dated 
December  1993. 

That  letter  has  apparently  been 
widely  disseminated  among  private  and 
public  sector  operators  that  have  an 
interest  in  the  issue.  Since  its  issuance, 
the  FAA  has  been  advised  by  local 
government  agencies,  by  Federal 
government  agencies,  and  by 
Congressional  sources,  that  the 
interpretation  is  having  an  unintended 
effect  that  they  view  as  detrimental  to 
public  safety.  These  sources  advise  that 
certain  public  agencies'  wildfire 
suppression  capabilities  are  reduced  by 
the  unavailability  of  aircraft  that  do  not 
comply  with  the  FAR,  but  which 
previously  had  been  considered  by 
those  public  agencies  to  be  available  for 
those  uses.  The  FAA  has  been  advised 
that  this  shortage  creates  an  imminent 
danger  to  life  and  property  ft-om 
wildfires. 

Some  of  those  same  sources  have  also 
urged  that  the  FAA  reconsider  whether 
reimbursement  by  one  government 
entity  to  another  for  the  use  of  the 
latter's  aircraft  to  carry  out  a 
goverimiental  duty  of  the  reimbursing 
agency  constitutes  "commercial 
purposes"  within  the  Act.  In  support  of 
their  request,  they  have  provided  a  legal 


analysis  of  the  Act  that  iS  different  from 
the  FAA  analysis  and  that  warrants 
consideration. 

In  further  support  of  reconsideration, 
the  sources  point  to  what  they  consider 
an  anomalous  result  when  the  law  is 
applied  as'interpreted.  That  is.  a 
government  entity  can  use  its  aircraft  in 
fire  suppression  activities  on  its  own 
land  without  complying  with  the  FAR. 
but  must  comply  with  Uie  FAR  when 
operating  on  behalf  of  another 
jurisdiction,  only  because  the 
economics  of  government  require 
reimbursement  in  the  latter  case.  This 
circumstance,  they  urge,  indicates  that 
the  FAA  is  making  decisions  based  on 
economic  factors  rather  than  on  safety 
considerations.  Finally,  the  same 
sources  urge  expedited  treatment  of  the 
request  for  reconsideration  in  view  of 
the  emergency  circumstances  they 
perceive  to  be  extant  in  regard  to" 
wildfires  in  the  western  forests. 

At  the  same  time,  other  interested 
parties  have  urged  that  there  are 
sufficient  private  sector  resources 
available  to  support  wildfire 
suppression  activities.  Those  parties 
claim  to  be  disadvantaged  in  their 
efforts  to  obtain  contracts  to  perfonn 
that  work  by  the  fact  that  public  sector 
aircraft  do  not  have  to  bear  the  cost  of 
compliance  with  the  FAR.  These  parties 
also  urge  that  their  operations  are.  by 
virtue  of  their  compliance  with  the  FAR, 
inherently  safer  than  public  aircraft 
operations. 

In  view  of  the  public  safety  situation 
that  has  been  reported  to  the  FAA;  the 
apparently  anomalous  situations 
permitted  by  the  Act  as  currently 
interpreted,  and  the  possible  merits  of  a  . 
different  legal  interpretation  of  the  Act 
that  has  been  provided  to  the  FAA.  it  is 
appropriate  to  reconsider  whether 
reimbursement  by  one  government  for 
the  use  of  another  government's  aircraft 
to  carry  out  a  governmental  duty  means 
the  resulting  operation  is  for  a 
commercial  purpose.  The  arguments 
advanced  in  support  of  such  review 
suggest  some  uncertainty  in  the 
statutory  definition,  as  applied  to 
intergovernmental  reimbursement,  and 
it  is  possible  that,  upon  reconsideration, 
a  different  interpretation  might  be 
reached.  The  parties  to  whom  the 
previous  interpretation  was  issued,  as 
well  as  other  parties  who  have  recently 
wTitten  the  agency  expressing  concern, 
are  being  advised  by  mailed  copies  of 
this  notice  that  the  matter  is  again  under 
review. 

This  reconsideration  should  be 
completed  within  90  days.  Interested 
persons  are  invited  to  submit  any 
arguments,  views,  or  information  they 
consider  relevant.  All  material  received 
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30  days  after  publication  date  will  be 
considered  in  coming  to  a  final 
interpretation.  Later  received  maferial 
may  be  considered  as  time  allows.  All 
material  submitted  will  be  available  for 
review  and  copying  by  interested 


persons  in  the  FAA  Rules  Docket  No. 
Z7836  at  the  address  given  above.  All 
material  reUed  upon  in  the 
interpretative  process  to  date  is 
available  in  the  docket  as  of  the  date  of 
this  aruiouricement. 


Issued  in  Washington.  DC  on  July  26.  1994 
|ohn  H.  Cassady, 

Deputy  Chief  Counsel. 

IFR  Dor  94-18546  Filed  7-29-94:  8:45  am) 
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DEPAFTTMEN  F  OF  EDUCATION 

Intent  to  Repay  to  the  Missouri 
Department  of  Elementary  and 
Secondary  E<iucation  Funds 
Recovered  aaj  a  Result  of  a  Final  Audit 
Determination 


AGENCY:  Depa  tment 
action:  Notice 
grantback  fun(  is 


of  Education, 
of  intent  to  award 


SUMMARY:  Not  ce  is  given  that  under 
section  436  of  the  General  Education 
Provisions  Ac  (GEPA).  20  U.S.C.  1234e 
(1982),  the  U.!;.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Missouri  Department  of  Elementary  and 
Secondary  Education,  the  State 
educational  aj  ency  (SEA  or  Missouri), 
an  amount  nei  irly  equal  to  75  percent  of 
the  principal « mount  of  funds  recovered 
by  the  U.S.  De  paitment  of  Education 
(Department)  as  a  result  of  a  final  audit 
determination!  ^'^  notice  describes  the 
SEA'S  plan  foB  the  use  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  tne  Secretary  intends  to 
make  those  funds  available.  The  notice 
invites  commfnts  on  the  proposed 
grantback. 

DATES:  All  coi  iments  must  be  received 
on  or  before  A  ugust  31,  1994. 
ADDRESSES:  Comments  concerning  the 
grantback  should  be  addressed  to 
William  D.  Tyrrell.  Sr..  U.S.  Department 
of  Education,  100  Maryland  Avenue. 
S.W.,  room  3639.  Switzer  Building. 
Washington.  P.C.  20202-6132. 
FOR  FURTHER  itlFORMATION  CONTACT: 
William  D.  Tytrell,  Sr..  U.S.  Department 
of  Education.  ttOO  Maryland  Avenue, 
S.W.,  room  3609,  Switzer  Building. 
Washington.  D.C  20202-6132. 
telephone:  (202)  205-8825.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  [TOD)  may  call  the  Federal 
Information  R^ay  Service  (FIRS)  at  1- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time.  Monday  through  Friday. 

SUPPLEMENTAF  Y  INFORMATION: 

A.  Backgroun  1 

This  notice  s  based  on  the 
Department's  recovery  of  funds 
following  an  ajudit  report  prepared  by 
the  United  SU  tes  Department  of 
Education's  O  "fice  of  Inspector  General. 
Office  of  Audi  t.  Region  VII,  issued  on 
May  29. 1984,  of  the  Special  School 
District  of  St.  ^uis  County's  (SSD) 
administratioi  of  its  Part  B  of  the 
Education  of  t  le  Handicapped  Act ' 
(Part  B)  grant  iward  for  the  funding 
period  of  July  1,  1977  through  June  30, 


at  me 


'  In  1990.  the 
Congress  to  Part  B 
Disabilities  Educa : 


1983.  (Audit  Control  Number:  07- 
3Q032).  Among  the  objectives  of  that 
audit  was  to  determine  whether  SSD 
complied  with  Part  B's  non-supplanting 
requirement.  Under  that  requirement,  a 
local  educational  agency  (LEA) 
receiving  Part  B  fimds  must,  in  any 
particular  fiscal  year,  spend  as  much 
State  and  local  funds  on  special 
education  and  related  services,  on  either 
an  aggregate  or  per  capita  basis,  as  it  did 
in  the  prior  fiscal  year.  This  part  of  the 
non-supplanting  requirement  is  referred 
to  as  the  "aggregate  expenditure"  test. 
[See  20  U.S.C.  1414(a)(2)(B)(ii)  and  (f) 
(1982)  and  34  CFR  §  300.230  (1982)).  34 
CFR  300.230  also  prohibited,  during  the 
period  at  issue,  the  use  of  Part  B  funds 
to  pay  for  specific  costs  that  had  been 
previously  paid  for  with  State  and  local 
funds.  This  part  of  the  non-supplanting 
requirement  is  refwred  to  as  the 
"particular  cost"  test  Id.^ 

On  April  17. 1986.  the  Assistant 
Secretary  for  Special  Education  and 
Rehabihtative  Services  (Assistant 
Secretary)  issued  a  final  letter  of 
determination  (FLD)  to  the  SEA  that 
adopted  the  finding  of  the  audit  report 
and  disallowed  $1,374,680  of  fiscal  year 
1980. 1981.  and  1983  Part  B  funds 
expended  in  violation  of  the  non- 
supplanting  requirement.'  Most  of  these 
funds,  $929,746,  were  disallowed 
because  of  SSD's  failure  to  comply  with 
the  aggregate  expenditure  test.  'The  FLD, 
however,  also  disallowed  $445,116 
because  of  SSD's  fciilure  to  comply  with 
the  particular  cost  test. 

On  May  16, 1986,  Missouri  filed  an 
application  for  review  of  the  FLD  with 
the  Education  Appeal  Board  (EAB).* 
The  SEAs  application  for  review  and 
the  petition  to  intervene  in  the 
proceedings  filed  by  SSD  were  accepted 
by  the  EAB.  Diuing  the  course  of 
proceedings  before  the  EAB,  the 


of  this  Act  was  changed  by 
of  the  individuals  with 
ion  Act.  Set  Pub,  L.  101-476. 


'  The  particular  cost  requirement  was  removed 
from  the  Part  B  regulations  in  1992.  See  S7  F.R. 
37652  (August  19.  1992). 

'  Under  Part  B.  the  SEA  is  responsible  for 
assuring  that  the  funds  it  receives  and  awards  to  its 
school  districts  will  be  spent  in  accordance  with. 
among  other  things,  the  Act's  non-supplanting 
requirement  (See  20  U.S.C  1413(aXl)  (1992).  See 
also  20  U.S.C  1412(6)  (1982)).  Thus,  although  SSO 
violated  the  non-supplanting  requirement,  the 
Department  sought  recovery  of  the  misexpeoded 
funds  from  the  SEA. 

The  FLO  also  disallowed  S107.969  of  fiscal  year 
1983  funds  because  of  erroneous  reporting  and 
improper  charges  to  the  Part  B  program.  This  claim 
was  subsequently  withdrawn  on  the  basis  of 
evidence  presented  by  SSD  to  the  Assistant 
Secretary  after  the  FLD  was  issued. 

*  The  procedures  for  appealing  FLOt  issued  by 
officials  of  the  Department  of  Educatiao  »»era 
changed  by  Pub.  L.  100-297  (April  28. 19U).  20 
U.S.C  §§  1234  and  1234a  (1988).  The  Department's 
Office  of  Administrative  Law  Judges  now  performs 
the  duties  related  to  the  adjudication  of  appeals  of 
FLDs  that  were  previously  assigned  to  the  EAB. 


Assistant  Secretary,  on  the  basis  of 
documentation  presented  by  SSD. 
reduced  the  claim  made  in  the  FLD  for 
funds  spent  in  violation  of  the  non- 
supplanting  requirement  to  $911,153. 
The  EAB's  Initial  Decision,  which  was 
issued  on  August  9, 1989,  held  that 
Missouri  must  refimd  $463,729  to  the 
Department. 

The  SEA.  SSD.  and  the  Secretary  of 
Education  entered  Into  a  settlement 
agreement  that  resolved  the  issues  in  the 
appeal  on  May  22. 1991.  On  June  17. 
1991.  pursuant  to  the  terms  of  that 
agreement.  SSD  returned  $223,500  to 
the  Department.  The  EAB,  on  the  basis 
of  a  Joint  Motion  filed  by  all  the  parties, 
dismissed  the  appeal  with  prejudice.  All 
terms  of  the  settlement  agreement  have 
been  satisfied. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a)(1982),  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  £m  applicable  program, 
the  Secretary  may  consider  those  fimds 
to  be  additional  hinds  available  for  the 
program  and  may  arrange  to  repay  to  the 
SEA  or  LEA  affected  by  the 
determination  an  amoimt  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that  the — 

(a)  Practices  and  procedures  of  the 
SEA  or  L£A  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  retjuirements  of 
the  applicable  program; 

(b)  The  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that    . 
resulted  in  the  audit  exception;  and 

(c)  Use  of  fimds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback 
totaling  $167,585,  which  is  slightly  less 
than  75  percent  of  the  principal  amount 
of  the  recovered  fimds,  and  has 
submitted  a  plan  for  use  of  the 
grantback  funds  to  meet  the  special 
education  needs  of  children  with 
disabilities.  Under  section  456(c)  of 


GEPA,  20  U.S.C.  1234e(c)(1982),  these 
funds  are  available  for  expenditure  until 
September  30. 1994.  The  SSD's  plan, 
which  has  been  submitted  by  the  SEA, 
is  to  train  its  persoimel  in  a 
transdisciplinary  team  approach  to 
serving  children  with  disabilities.  The 
training  has  five  major  components:  (1) 
initial  training  on  the  transdisciplinary 
team  approach  of  providing  services  to 
students  with  disabilities;  (2)  concept 
support  training,  including  Project  RIDE 
(Responding  to  Individual  Differences 
in  Education),  the  nationally  recognized 
program  for  at-risk  students  aimed  at 
helping  students  who  have  difficulty 
functioning  successfully  in  the  regular 
classroom;  (3)  monthly  site-based 
meetings;  (4)  consultation  with 
recognized  experts  and  trainers;  and  (5) 
evaluation  to  continue  modification  of 
the  process  as  appropriate  and  planning 
to  continue  implementation  district- 
wide.  The  training  will  be  provided  to 
18  teams  on  the  concept  of 
transdisciplinary  service  and  the 
process  of  working  as  a  team.  Each  team 
will  be  composed  of  one  general 
education  teacher,  one  general 
education  coimselor,  two  special 
education  teachers,  one  speech/ 
language  pathologist,  and  one  special 
education  area  coordinator. 
Approximately  ten  occupational/ 
physical  therapists,  serving  multiple 
teams,  will  also  be  included.  These 
teams  will  benefit  from  the  initial  two- 
day  training  workshop  which  focuses  on 
the  transdisciplinary  approach.  In 
addition,  there  will  be  supplemental 
training:  follow-up  sessions,  one  mid- 
way in  the  project  and  one  near  the  end 
of  the  project  period.  The  teams  will 
also  be  participating  in  the  monthly 
meeting  guided  by  the  local  Project 
Leader. 
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D.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  fi'om 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met,  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 
recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  Missouri  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  of  $167,585, 
which  is  approximately  75  percent — the 
maximum  percentage  authorized  by 
statute — of  the  principal  amount 
recovered  as  a  result  of  the  audit. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 


(a)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(1)  All  applicable  statutory  and 
regulatory  requirements; 

(2)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  the  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(3)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to  - 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(b)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1994,  in 
accordance  with  section  456(c)  of  GEPA; 

(c)  The  SEA  will,  not  later  than 
January  1, 1995.  submit  a  report  to  the 
Secretary  that — 

(1)  Indicates  that  the  fimds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved;  and 

(2)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(d)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(e)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  any  debts  that 
become  overdue,  or  enter  into  a 
repayment  agreement  for  those  debts. 

Dated:  July  26, 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Serwces. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027,  Handicapped  State  Grants) 
(FR  Doc.  94-18616  Filed  7-29-94;  8:45  am) 
BU.UNO  COOE  4000-01-l> 
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Office  of  Educj  tion  Research  and 
Improvement  (pERI) 

Notice  of  Publii  Meetings 

AGENCY:  Departinent  of  Education. 
ACTION:  Notice  <  if  Public  Meetings — 
Invitation  to  Cornment 


SUMMARY:  This  lotice  provides  the 
schedule  for  a  s  ;ries  of  three  public 
meetings.  The  C  iffice  of  Educational 
Research  and  In  iprovement  (OERI)  is 
sponsoring  theste  meetings  in 
cooperation  wit  i  the  Secretary's 
Regional  Repre;  entative  for  each  of  the 
designated  sites  to  seek  public  comment 
on  issues  regarc  ing  the  recompetition  of 
the  regional  edi  icational  laboratories. 
Written  comme  it  may  be  submitted  at 
the  time  of  the  ]  lublic  meetings  or  may 
be  submitted  bj  mail.  FAX,  or  electronic 
mail  to  the  nun  ber  or  addresses  listed 
below  in  the  AD  BRESSES  section. 
DATE,  TIME,  AND  LOCATION:  Meetings  will 
be  held  in  three  metropolitan  areas. 


starting  at  9:00  $.m 


and  ending  at  4.00 


p.m. 

The  dates  an(  locations  of  the 
meetings  are  as  follows: 

•  August  22, 1<  94— Oakland,  CA— 
Edward  R.  Re  ybal  Auditorium,  Third 
Floor,  Oaklar  d  Federal  Building,  1301 
Clay  Street.  C  bniact:  Loni  Hancock. 
415-556-492  0 

•  August  23.  1(194— Denver,  CO— U.S. 
Forest  Servic  j  Auditorium.  740 
Simms  Street,  Contact:  Lynn  Simons. 
303-844-354  4 

•  August  25.  1!  194— Boston^  MA— The 
Walsh  Theat(  r  of  Suffolk  University. 
Suffolk  Univ  (rsity.  55  Temple  Street, 
Contact:  Ed  ( I'Connell  617-223-9317. 

DEADLINE  FOR  W  RITTEN  COMMENT:  Written 
comments  mus  be  received  on  or  before 
September  30.  .994. 
ADDRESSES:  Al  comments  and 
questions  cone  'rning  this  notice,  as  well 
as  requests  for  i  supplementary 
reference  pack;  ge  which  includes  the 
legislation  (Par  D.  Section  941(h)  of  the 
Educational  Research.  Development. 
Dissemination,  and  Improvement  Act  of 
19941;  a  list  of  lames  and  addresses  of 
the  regional  ed  icational  laboratories, 
and  a  Discussi(  n  Paper  on  regional 
educational  lat  oratory-  issues  should  be 
forwarded  by: 

•  Mail  to  Ac  ria  White.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  NW,  Room  500-m. 
Washington.  D  :  20208-5644 

•  Fax  to  202 -219-2106. 

•  Internet  el  tctronic  mail: 
— send  comme  its  only  to: 

Lab Comm'  tnts@inet.ed.gov 


— send  questions  only  to: 

Lab^Questions@inet.ed.gov 
— to  request  the  supplementary 
reference  package,  and  from  the  e- 
mail  address  where  you  wish  to 
receive  the  material,  send  e-mail  to 
almanac@inet.ed.gov  and  in  the  body 
of  the  message  type  "send 
LabPackage"  (without  the  quotes); 
leave  the  Subject  line  blank  and  avoid 
the  use  of  any  signature  block. 
FOR  FURTHER  INFORMATION  CONTACT: 
Individual  coordinators  for  meetings, 
whose  telephone  numbers  are  listed  in 
the  DATE.  TIME.  AND  LOCATION 
section,  or  U.S.  Department  of 
Education  staff  at 

L.ab_Questions@inet.ed.gov  via  Internet 
electronic  mail. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On  March 
31.  1994.  President  Clinton  signed 
Public  Law  103-227.  Title  IX  of  that 
legislation,  known  as  the  Educational 
Research.  Development.  Dissemination, 
and  Improvement  Act  of  1994.  includes 
new  authorizing  legislation  for  the 
Regional  Educational  Laboratory 
Program  [Part  D.  Section  941(h)].  The 
U.S.  Department  of  Education  is  seeking 
public  comment  on  aspects  of  this 
recently  enacted  legislation  for  the 
Regional  Educational  Laboratory 
Program  which  will  be  implemented 
through  the  recompetition  of  the 
regional  educational  laboratories.  The 
competitions  will  be  announced  in  the 
fall  of  1994  and  carried  out  during  the 
winter,  spring  and  summer  of  1995. 
with  new  five-year  awards  effective 
December  1. 1995.  To  help  prepsu*  for 
this  competition,  the  U.S.  Department  of 
Education  is  holding  a  series  of  3  public 
meetings  from  August  22  through 
August  25.  1994. 

The  agenda  for  each  meeting  will  be 
as  follows; 

9:00-9:30— Registration 
9:30-10:00— Briefing  on  Background  of 

Meeting 
10:00-12:00.  1:00-4:00— Presentations/ 
Comments 

Purposes  of  the  Public  Meetings  and 
Opportunity  for  Written  Comment 

The  regional  educational  laboratories 
are  intended  to  complement  the  work  of 
other  educational  agencies  (including 
State  departments  of  education,  school 
districts,  colleges  and  universities, 
private  firms,  and  other  organizations) 
to  improve  the  quality  of  educational 
policy  and  practice.  Laboratories  apply 


the  best  available  knowledge  from 
research,  development  and  effective 
practice  to  identify  and  help  meet 
educational  needs  in  specified 
geographical  areas  of  the  counthy.  Each 
laboratory  operates  under  the  guidance 
of  a  regionally  representative  governing 
board. 

The  funding  cycle  for  the  ten  regional 
educational  laboratories  is  scheduled  to 
end  November  30. 1995.  and  the 
Congress  has  instructed  OERI  to 
conduct  an  open  competition  for  future 
laboratory  support.  The  Assistant 
Secretary  wishes  to  hear  from  as  many 
people  as  possible  regarding  OERI's 
efforts  to  improve  education  through  the 
work  of  the  regional  educational 
laboratories.  Following  the  meetings, 
OERI  will  review  written  comments. 
£md  this  information  will  be  taken  into 
consideration  as  final  guidelines  for  the 
competition  are  developed. 

The  following  are  specific  issues  on 
which  comment  is  sought: 

Laboratory  Regions 

There  are  now  10  regions  served  by 
regional  educational  laboratories.  The 
laboratory  regions  and  the  States  or 
insular  areas  assigned  to  each  region  are 
listed  below. 

•  Appalachian  Region  [KY.  TN.  VA, 
WV) 

•  Central  Region  (CO.  KS.  MO.  NE. 
ND.  SD.  WY) 

•  Mid-Atlantic  Region  (DC.  DE.  MD, 
NJ.  PA) 

•  Midwestern  Region  (lA,  IL,  IN,  ML 
MN.  OH,  WI) 

•  Northeastern  Region  (CT.  M.\.  ME. 
NH.  NY.  PR.  RI.  VI.  VT) 

•  Northwestern  Region  (AK,  ID.  MT, 
OR.  WA) 

•  Pacific  Region  (American  Samoa. 
Commonwealth  of  the  Northern  Mariana 
Islands.  Federated  States  of  Micronesia. 
Guam.  Hawaii.  Republic  of  the  Marshall 
Islands,  Republic  of  Palau) 

•  Southeastern  Region  [.\L.  FL,  G.A. 
MS.  NC.  SO 

•  Southwestern  Region  (AR.  L.\.  NM. 
OK.  TX) 

•  Western  Region  (AZ,  CA.  NV.  UT) 
Current  laboratory-  regions  vary  in  the 

number  of  assigned  States,  with  regions 
having  as  few  as  four  and  up  to  as  many 
as  nine  States  or  insular  areas.  Existing 
laboratory  regions  also  vary  in  the 
number  of  elementary  and  secondary- 
school-age  students  in  the  region. 

The  new  authorizing  legislation 
permits  the  Secretary  of  Education  to 
establish  up  to  two  additional  laboratory 
regions  with  a  minimum  of  four 
contiguous  States  if  approved  by  key 
educators  in  the  States  that  would  be 
included  in  a  new  region. 

1.  How  adequate  are  the  current 
laboratory-  regions? 
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2.  What  is  the  advisability  of  creating 
one  or  two  new  laboratory  regions? 

3.  Based  on  the  requirements  of  the 
new  legislation,  are  there  specific 
adjustments  in  regional  boundaries  that 
you  would  suggest? 

Laboratory  Mission  and  Functions 

The  new  legislation  requires  that  each 
regional  educational  laboratory  promote 
the  implementation  of  broad-based 
systemic  school  improvement  strategies. 
The  legislation  also  specifies  numerous 
functions  such  as  needs  assessment, 
applied  research,  development, 
dissemination,  technical  assistance 
services,  and  training.  An  extensive  list 
of  required  laboratory  duties  is  specified 
in  OERI's  reauthorization  legislation, 
(Part  D.  Sec.  941(h)(3).  (4)  and  (5)). 

4.  What  are  the  most  important  needs, 
issues,  activities,  and  client  groups  on 
which  the  laboratory  in  your  region 
should  focus  its  resources  over  the  next 
several  years? 

5.  What  is  an  appropriate  distribution 
of  laboratory  effort  among  these 
functions  based  on  the  needs  in  your 
region  and  what  should  be  emphasized 
the  most? 


Regional  Educational  Laboratories  as  a 
National  Resource 

The  new  legislation  requires  the 
governing  boards  of  the  regional 
educational  laboratories  to  establish  and 
maintain  a  network  to  work  on  joint 
activities  to  meet  the  needs  of  multiple 
regions  and  to  serve  national  as  well  as 
regional  needs. 

6.  What  crosscutting  themes  are  most 
important  for  the  laboratories  to  address 
as  a  network? 

7.  What  portion  of  the  laboratory  work 
should  address  national  needs? 

Additional  Issues 

Comments  also  are  invited  on  the" 
following  questions: 

8.  In  what  specific  ways  should  the 
laboratories  and  the  Department  work 
together  to  address  national  priorities 
such  as  systemic,  standards-based 
reform? 

9.  What  should  be  the  relationship 
between  the  laboratories  and  other 
agencies  within  the  region  that  are 
involved  in  research,  development, 
dissemination,  or  technical  assistance? 

Invitation  to  Comment 

OERI  invites  interested  persons  to 
make  an  oral  presentation  on  the 


meeting  dates  scheduled.  To  make  an 
oral  presentation,  contact,  in  advance 
the  coordinator  for  the  meeting  you 
wish  to  attend.  Interested  persons 
wishing  to  make  an  oral  presentation 
who  do  not  contact  the  appropriate 
coordinator  in  advance,  may  schedule 
an  oral  presentation  in  person  on  the 
day  of  the  meeting,  if  slots  are 
available — speakers  will  be  scheduled 
on  a  first-come,  first-served  basis. . 
Presentations  may  not  exceed  ten 
minutes.  Oral  testimony  should  be 
accompanied  by  a  written  statement  to 
be  included  in  the  meeting  record. 

The  Assistant  Secretary  encourages 
persons  unable  to  participate  in  a 
meeting  to  send  their  comments  to  the 
Office  of  Educational  Research  and. 
Improvement  at  the  addresses  listed  in 
the  ADDRESSES  section.  Written 
comments  will  become  part  of  the 
official  record  of  these  meetings  if  they 
are  submitted  no  later  than  Septomber 
30,  1994. 

Dated:  )u!y  26. 1994. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Be^eoTch 
and  Improvement. 
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DEPARTMENT  OF  JUSTICE 

Offic*  of  Juvtnite  Justice  and 
Delinquency  Prevention 

Delinquency  prevention  Program 
Guideline      I 

AGENCY:  Offic^  of  Justice  Programs. 
Office  of  Juveaile  Justice  and 
Delinquency  I'revention. 
ACTION:  Notice  of  Bnal  guideline  for  the 
Office  of  Juvenile  Justice  and 
Delinquency  I'revention's  Title  V 
Delinquency  I  'revention  Program. 


SUMMARY:  Thei  OfGce  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
published  a  proposed  guideline  for  the 
Title  V  Delincniency  Prevention  Program 
on  February  1%,  1994,  and  solicited 
public  commits.  Based  on  the  analysis 
of  those  public  comments,  OJJDP  is 
issuing  this  fiaal  guideline.  This 
Program  is  of  interest  to  all  Federal, 
State,  local,  and  private  organizations 
involved  with' prevention  planning  and 
services  for  children,  youth  and 
families. 

DATES:  This  fii  tal  guideline  is  eH^ective 
on  August  1, 1994. 
ADDRESSES:  O^ice  of  Juvenile  Justice 
and  Delinquedcy  Prevention,  Room  742. 
633  Indiana  Ai'enue,  N.VV..  Washington, 
DC  20531 

FOR  FURTHER  IIIFORMATION  CONTACT:  Paul 
E.  Steiner.  Soc  ial  Science  Program 
Specialist.  Sta  :e  Relations  and 
Assistance  Di\  ision.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  at 
the  above  add  ess.  Telephone  (202) 
307-5924. 

SUPPLEMENTALllNFORMATION:  Section 
504(1)  of  the  J  DP  Act  directs  OJJDP  to 
issue  "such  ru  es  as  are  appropriate  and 
necessary  to  a  irry  out"  the  Title  V — 
Incentive  Grai  ts  for  Local  Delinquency 
Prevention  Pr<  grams. 

Changes  to  Pr  tposed  Guideline 

g  changes  are  made  to 
Guideline.  New  language  is 


The  followi 
the  proposed 
italicized. 

Throughout  Ithe 
to  "units  of  lo(  ;al 
changed  to  "upits 
government 

The  followi 
the  last  paragr^ 
Subgrantee  Qi  alifi 
Advisory  Groi  ps 
excluda  an 


government 
funds. 

Under  "Apdl 
State  Agencie; 
amended  as  fellows 
provide  evide 
Group's  autho  ity 


guideline,  references 
government"  are 
of  general  local 


^g 


sentence  is  added  to 
ph  under  "Local 
cations":  State 
may  not  arbitrarily 
elibbfe  unit  of  general  local 
t  fr  )/n  competing  for  Title  V 


ication  Requirements  for 
the  first  sentence  is 
:  State  agencies  must 
II  ice  of  the  State  Advisory 
to  approve  the  award 


of  Title  V  subgrants  or.  where  a  separate 
supervisory  board  is  vested  with  such 
authority,  to  review  and  recommend 
approval  to  the  board.  No  Title  V 
subgrants  can  be  made  to  a  unit  of 
general  local  government  absent  the 
approval  or  recommendation  of  the 
State  Adxisory  Group. 

Under  "Application  Requirements  for 
State  Agencies."  the  following 
paragraph  is  inserted  after  the  Qflh 
paragraph  of  that  section:  The 
application  must  include  a  time-task 
plan  providing  a  description  of  the 
major  tasks  which  the  State  will  employ 
to  implement  the  Title  V  program,  and 
the  timeframes  for  completing  each  of 
those  tasks. 

Under  "Application  Requirements  for 
State  Agencies"  the  fourth  paragraph  is 
amended  as  follows:  2.  To  monitor  and 
assure  the  audit  of  subgrants  for 
performance,  outcome,  and  fiscal 
integrity,  including  cash  and  in-kind 
match,  as  specified  in  the  current 
edition  of  the  Office  of  Justice  Programs 
Guideline  Manual  M-7100,  "Financial 
and  Administrative  Guide  for  Grants." 

The  first  sentence  imder  "Process  for 
Subgrant  Award  and  Admini.stration"  is 
amended  to  read:  State  agency  grantees 
shall  use  essentially  the  same  process 
for  making  Title  V  subawards  as  that 
used  for  the  Formula  Grant  awards,  with 
the  State  Advisory  Group  establishing 
applicant  eligibiUty  criteria  to  target 
specific  types  of  communities,  if 
needed,  and  making  or  recommending 
the  final  decision  on  funding  individual 
applications. 

Under  "Application  Process  for  Units 
of  generallocal  government," 
subsection  3.  "Local  Three- Year 
Delinquency  Prevention  Plan."  the 
following  sentence  is  inserted  between 
the  second  and  third  sentence  of  the 
second  paragraph  of  the  subsection:  The 
applicant  should  also  assure  that  the 
PPB.  to  the  extent  possible,  contains  one 
or  more  members  under  the  age  of 
tvi^enty-one,  one  or  more  parents  or 
guardians  with  children  who  have  had 
contact  or  are  at  risk  of  having  contact 
with  the  juvenile  justice  system,  and  an 
overall  membership  that  generally 
reflects  the  racial,  ethnic,  and  cultural 
composition  of  the  community's  youth 
population. 

Under  the  section  titled  "Application 
Process  for  Units  of  General  Local 
Government."  subsection  3.  "Local 
Three  Year  Delinquency  Prevention 
Plan."  the  eleventh  paragraph 
(paragraph  j.)  is  amended  to  read:  A 
description  of  how  the  PPB  will  provide 
general  oversight  for  developing  the 
plan,  approve  the  plan  prior  to 
submission  to  the  State,  and  make 
recommendations  to  the  responsible 


local  agency  for  the  distribution  of 
fuAds  and  evaluation  of  funded 
activities. 

Under  the  section  titled  "Duration  of 
Grants  and  Continuation  Funding,"  the 
following  changes  are  made:  (1)  The 
following  sentence  is  stricken:  Grants 
may  be  awarded  for  project  periods  of 
12  to  36  itionths,  with  initial  awards  of 
up  to  one  year.  The  following  two 
sentences  replace  the  stricken  sentence: 
OJJDP  will  award  grants  to  States  for  a 
project  period  beginning  on  the  date  of 
award  and  ending  on  September  30, 
1996.  States  will  award  grants  to  units 
of  general  local  government  in  annual 
increments  covering  not  more  than  12    " 
months  each,  with  overall  project 
periods  of  12  to  36  months;  and  (2)  in 
the  second  sentence  the  word 
"continuation"  is  stricken  and  replaced 
with  Subsequent  years'.  At  the  end  of 
that  sentence,  "subsequent  fiscal  years" 
is  stricken. 

Background 

A  new  program  was  authorized  in  the 
1992  amendments  to  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of 
1974,  as  amended,  (hereafter  "the  Act" 
or  "the  JJDP  Act")  in  Title  V.  Sections 
501-506.  "Incentive  Grants  for  Local 
Delinquency  Prevention  Programs  Act." 
For  Fiscal  Year  1994.  Congress 
appropriated  $13  million  for  initial 
implementation  of  Title  V. 

Prevention  has  been  one  of  the  . 
primary  goals  of  the  Act  since  its 
enactment  in  1974.  The  premise  is  that 
preventing  delinquent  behavior  is  a 
much  more  cost-effective  means  of 
reducing  juvenile  crime  than  attempting 
to  rehabilitate  adjudicated  delinquents. 
Prevention  is  also  a  much  more  cost- 
effective  way  to  deal  with  juvenile 
delinquency.  In  addition  to  reducing  the 
hiunan  and  financial  losses  caused  by 
crime,  effective  delinquency  prevention 
also  reduces  the  need  for  costly  juvenile 
justice  system  processing  and 
adjudication.  Each  year,  juvenile  coiuls 
handle  approximately  1.4  million 
delinquency  and  status  offense  cases, 
resulting  in  nearly  130,000  out-of-home 
placements.  On  any  given  day, 
approximately  90,000  juveniles  are  held  - 
in  juvenile  detention,  correctional  and 
shelter  facilities.  Nationally,  nearly  $2 
billion  a  year  is  spent  operating  these 
facilities.  The  average  annual  cost  of 
confining  a  juvenile  in  a  training  school 
exceeds  $45,000  in  many  States.  The 
cost  for  intensive,  private  residential 
treatment  for  a  serious  juvenile  offender 
can  run  as  high  as  $100,000  per  year. 
The  cost  for  construction  of  secure 
facilities  for  juveniles  is  currently  about 
$100,000  per  bed. 
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In  order  to  be  eligible  to  fully 
participate  in  the  Formula  Grants 
Program  of  the  JJDP  Act,  States  must 
develop  and  adhere  to  policies, 
practices,  and  laws  which 
deinstitutionalize  status  offenders  and 
nonoffenders,  separate  adults  and 
juveniles  held  in  secure  institutions, 
and  eliminate  the  practice  of  detaining 
or  confining  juveniles  in  adult  jails  and 
lockups.  In  addition,  States  must 
address  efforts  to  reduce  the 
disproportionate  representation  of 
minority  juveniles  in  secure  facilities, 
where  such  condition  exists.  These  four 
goals  (deinstitutionalization  of  status, 
offenders,  separation,  jail  removal,  and 
disproportionate  minority  confinement) 
are  commonly  called  the  Formula 
Grants  Program  "mandates,"  and  are  a 
major  focus  of  States'  Federally  funded 
efforts  under  the  Act.  In  order  to  meet 
statutory  requirements  for  compliance, 
approximately  70%  of  the  States  at  one 
time  or  another  have  devoted  100%  of 
all  available  formula  grant  funds  toward 
meeting  the  mandates.  Thus,  many 
States  have  been  limited  in  the  amount 
of  JJDP  Act  funds  that  could  be  devoted 
to  prevention. 

Title  V  of  the  JPP  Act  is  designed  to 
provide  a  dedicated  fund  source  for 
States  to  award  grants  for  delinquency 
prevention  and  early  intervention 
programs  for  local  communities, 
provided  that  the  applicant  unit  of 
general  local  government,  or 
combination  thereof,  is  in  compliance 
with  the  JJDP  Act  mandates. 

Congress  has  structured  the  Title  V 
Dehnquency  Prevention  Program  to 
support  such  units  that  have  formulated 
a  coram  unity -wide  strategy  to  address 
the  prevention  of  delinquency.  A 
community  will  be  required  to  have  a 
prevention  strategy  based  on  assessment 
of  risk  factors  associated  with  the 
development  of  delinquent  behavior  in 
the  community's  children. 

Title  V  authorizes  the  Administrator 
of  OJJDP  to  make  grants  to  a  State,  to  be 
transmitted  through  the  State  Advisory 
Group,  fo  units  of  general  local 
government  for  delinquency  prevention 
programming.  The  State  agency  which 
administers  the  JJDP  Act  Formula  Grant 
in  each  State  will  be  eligible  to  apply  for 
funding  and  receive  an  amount 
determined  by  a  formula  based  on  the 
State's  population  of  youth  under  the 
maximum  age  of  original  juvenile  court 
delinquency  jurisdiction,  with  a 
minimum  allocation  of  $75,000  per 
State  and  $25,000  per  Territory. 

States  will  invite  units  of  general  local 
government  that  meet  the  statutorily 
mandated  eligibility  requirements,  and 
as  further  limited  by  the  State  Advisory 
Group,  to  apply  for  funding.  In  order  to 


be  eligible,  local  applicants  must:  (1)  Be 
certified  by  the  State  Advisory  Group  to 
be  in  compliance  with  the  JJDP  Act 
Formula  Grants  mandates;  (2)  designate 
or  convene  a  local  Prevention  Policy 
Board;  and  (3)  develop  a  local, 
comprehensive  delinquency  prevention 
plan. 

Approach 

Many  past  delinquency  prevention 
planning  and  programming  efforts, 
while  well  intentioned,  have  been 
unsuccessful  because  of  their  negative 
focus  on  attempting  to  prevent  juveniles 
from  misbehaving.  Another  weakness  of 
past  delinquency  prevention  efforts  is 
their  narrow  scope,  generally  focussing 
on  only  one  or  two  aspects  of  a  child's 
life  such  as  individual  behaviors  or 
family  problems.  Successful 
delinquency  prevention  strategies  must 
be  positive  in  their  orientation  and 
comprehensive  in  their  scope. 

Positive  approaches  that  emphasize 
opportunities  for  healthy  social, 
physical  and  mental  development  and 
take  into  account  individual,  family, 
peer  group,  school,  and  community 
influences  on  a  child's  development 
have  been  shovm  to  have  a  much  greater 
likelihood  of  success. 

Risk-focused  delinquency  prevention 
is  a  comprehensive  approach  based  on 
the  premise  that  in  order  to  prevent  a 
problem  from  occurring,  the  factors  that 
contribute  to  the  development  of  thai 
problem  must  be  identified  and 
addressed. 

Research  conducted  over  the  past  half 
century  has  clearly  documented  five 
categories  of  risk  factors  for  juvenile 
delinquency':  (1)  Individual 
characteristics  such  as  alienation, 
rebelliousness  and  lack  of  bonding  to 
society;  (2)  family  influences  such  as 
parental  conflict,  child  abuse,  poor 
family  management  practices,  and 
family  history  of  problem  behavior 
(substance  abuse,  criminality,  teen 
pregnancy,  and  school  dropouts);  (3) 
school  experiences  such  as  early 
academic  failure  and  lack  of 
commitment  to  school;  (4)  peer  group 
influences  such  as  friends  who  engage 
in  problem  behavior  (minor  criminality, 
drugs,  gangs  and  violence);  and  (5) 
neighborhood  and  community  factors 
such  as  economic  deprivation,  high 
rates  of  substance  abuse  and  crime,  and 
neighborhood  disorganization. 
To  counter  these  risk  factors, 
protective  factors  must  be  introduced. 
Protective  factors  are  quafities  or 
conditions  that  moderate  a  juvenile's 
exposure  to  risk.  Research  indicates  that 
protective  factors  fall  into  three  basic 
categories:  (1)  Individual  characteristics 
such  as  a  resilient  temperament  and  a 


positive  social  orientation;  (2)  bonding 
with  pro-social  family  members, 
teachers,  adults,  and  friends;  and  (3) 
healthy  behefs  and  clear  standards  for 
behavior.  While  individual 
characteristics  are  difficuh  to  change, 
bonding  and  clear  standards  for 
behavior  work  together  and  can  be 
changed.  To  increase  bonding,  children 
must  be  provided  with:  (1) 
Opportunities  to  contribute  to  their 
family,  school,  peer  group  and 
community:  (2)  skills  to  take  advantage 
of  opportunities;  and  (3)  recognition  for 
efforts  to  contribute. 

At  the  same  time,  parents,  teachers 
and  communities  need  to  set  clear 
standards  regarding  pro-social  behavior 

A  risk-focused  delinquency 
prevention  approach  calls  on 
communities  to  identify  the  risk  factors 
to  which  their  children  are  exposed. 
Risked-focused  delinquency  prevention 
provides  communities  with  a 
conceptual  framework  for  prioritizing 
the  risk  factors  in  their  community, 
assessing  how  their  current  resources 
are  being  used,  identifying  resources 
which  are  needed,  and  choosing  specific 
programs  and  strategies  that  directly 
address  those  risk  factors  through  the 
enhancement  of  protective  factors 

This  approach  requires  a  commitment 
•  by  and  participation  of  the  entire 
community  in  developing  and 
implementing  a  comprehensive  strategy 
while  the  roles  of  governmental 
agencies  in  this  strategy  will  vary,  it  is 
essential  that  the  citizens  of  the 
community  create  a  diverse  and 
representative  coafition  in  which  public 
officials  and  agencies  are  equal 
members  with  private  citizens  and 
agencies.  It  is  this  coaUtion  which  leads 
the  commtmity's  prevention  strategy  in 
addressing  the  needs  of  children  and 
their  families  at  risk. 

Another  key  component  of  this 
approach  is  the  coordination  and  use  of 
existing  programs  and  resources.  A 
community-wide  prevendon  strategy 
must  inventory  available  State,  local, 
private,  and  Federal  resources,  and 
develop  vehicles  for  making  these 
resources  and  programs  readily 
accessible  to  children  and  families  in 
need.  Thus,  apphcants  for  Title  V  funds 
are  encouraged  to  coordinate  this 
prevention  effort  with  other  Federally 
funded  efforts. 

Target  Population 

The  Title  V  Delinquency  Prevention 
Program  is  based  on  a  program  design 
which  addresses  those  risk  factors 
which  are  known  to  be  associated  with 
delinquent  behavior.  The  program  seeks 
to  address  these  factors  at  the  earliest 
appropriate  stage  in  each  child's 
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development. '  ilie  taiget  population  is 
all  at-risk  chikpen  In  •  givm 
conununity.  Fynds  awarded  under  this 
program  will  be  uaed  to  address 
delinquency  risk-tactors  in 
communities,  tnd  as  such  may  be  used 
to  fund  ameUorative  services  for  at-risk 
children. 

Funding  Structure 

Title  V.  Sectjon  505  of  the  Act. 
authorizes  the  Administrator  of  OIJDP  to 
make  grants  to;a  State,  to  be  transmitted 
through  the  StAte  Advisory  Group,  to 
units  of  general  local  government 

Technical  Assistance 

Because  the  Title  V  DeUnquency 
Prevention  Procram  is  based  on  a  risk- 
focused  progra^  structure.  OJJDP  will 
make  training  ind  technical  assistance 
on  risk-focused  prevention  available  to 
representatives  of  units  of  general  local 
government  thfough  the  State  agency 
administering  the  program. 

Program  Goal 

The  goal  of  t|iis  program  is  to  reduce 
delinquency  a^d  youth  violence  by 
supporting  cor^munities  in  providing 
their  children,  famihes,  neighborhoods. 
and  institutions  with  the  knowledge, 
skills,  and  opportunities  necessary  to 
foster  a  healthy  and  nurturing 
environment  w^hich  supports  the  growth 
and  development  of  productive  and 
responsible  citizens. 

Program  Objectives 

The  objectiv(»s  of  the  program  are: 

1.  To  form  c(  alitions  within 
communities  t9  mobilize  the 
community  and  direct  delinquency 
prevention  eflorts; 

2.  To  identifr  those  known 
delinquency  risk  factors  which  are 
present  in  comrnunities; 

3 .  To  identify  protective  factors  which 
will  counteract!  identified  risk  factors, 
and  develop  local  comprehensive, 
delinquency  pievention  plans  to 
strengthen  these  protective  factors; 

4.  To  develop  local  comprehensive, 
delinquency  prevention  strategies 
which  use  andjcoordinate  Federal, 
State,  local  ant^  private  resources  for 
establishing  a  client-centered 
continuum  of  services  for  at-risk 
children  and  their  famiUes; 

5.  To  implen  ent  the  delinquency 
prevention  stra  tegies.  monitor  their 
progress,  and  n  lodify  the  plans  as 
needed. 

Basic  Program  Design 

The  program  will  be  implemented  in 
two  phases:  th9  pre-award  plaiming 
phase  and  the  implementation  phase. 
Applicant  unit  i  of  general  local 


government  may  modify  or  enhance 
existing  prevention  planning  boards. 
plans  and  strategies  to  meet  the 
requirements  for  Title  V  funding. 

Planning  Phase 

The  plaiming  phase  for  each  local 
applicant  will  occur  prior  to  the  award 
of  funds  and  consist  of  the  designation 
or  formation  of  a  local  policy  bc«rd  to 
direct  the  project,  and  the  development 
of  a  three-year  delinquency  prevention 
plan.  OJ]DP  is  making  training  and 
technical  assistance  available  through 
the  State  agency  to  interested  potential 
local  apphcants  diiring  this  phase. 
Eligible  State  agencies  may  apply  for 
and  receive  Title  V  awards  from  OJJDP 
based  on  this  final  Title  V  Guideline. 

Implementation  Phase 

The  implementation  phase  will  begin 
with  the  award  of  subgrants  to  units  of 
general  local  govenunenL  Technical 
assistance  will  continue  to  be  available 
to  grantees. 

Funding  Structure  and  Grantee 
Qualifications 

Title  V  authorizes  the  Administrator 
of  OJJDP  to  make  grants  to  States  to  be 
transmitted  through  the  State  Advisory 
Groups  to  qualified  units  of  general 
local  government  or  combinations 
thereof.  The  State  Advisory  Group  is  the 
board  appointed  by  the  chief  executive 
officer  of  the  State,  as  provided  by 
Section  223(a)(3)  of  the  Act  (Section 
503).  A  unit  of  general  local  government 
means  any  city,  county,  town,  borough, 
parish,  village,  or  other  general  purpose 
poUtical  subdivision  of  a  State,  and  any 
Indian  tribe  which  performs  law 
enforcement  functions  as  determined  by 
the  Secretary  of  the  Interior.  .  .  (Section 
103(8)). 

OJJDP  will  award  grants  to  States 
based  on  a  formula  determined  by  each 
State's  relative  population  of  youth 
below  the  maximum  age  limit  for 
original  juvenile  court  delinquency 
jurisdiction.  The  States  will  subgrant 
the  funds  to  qualified  units  of  general 
local  government  based  on  a 
competitive  process.  Jurisdictions  that 
do  not  have  discrete  imits  of  general 
local  government  may  award  funds 
directly  to  govenunental  agencies  or 
private  nonprofit  organizations  to 
implement  projects  in  furtherance  of  the 
jurisdiction's  own  comprehensive 
prevention  strategy. 

All  Title  V  funds  must  be  matched  by 
recipient  units  of  general  local 
government  or  by  the  State  with  50%  of 
the  amount  of  the  grant.  This  match  may 
be  provided  in  cash  or  the  value  of  in- 
kind  contributions  or  services.  States  are 
encouraged  to  supplement  Title  V  funds 


with  Formula  Grant  funds.  However. 
Formula  Grant  funds  caimot  be  used  as 
match  for  Title  V  funds. 

State  Grantee  Qualifications 

Each  State,  as  defined  in  Section 
103(7)  of  the  Act,  is  eligible  to  apply  for 
Title  V  funds,  provided  that  it  has  a 
State  agency  designated  by  the  chief 
executive  under  Section  299(c)  of  the 
Act,  and  a  State  Advisory  Group 
appointed  pursuant  to  Section  223(a)(3) 
of  the  Act.  The  applicant  State  agency 
must  provide  an  assurance  that  the  State 
Advisory  Group  has  or  will  have  the 
sole  authority,  consistent  with  State  law 
or  policy,  to  approve  or  recommend 
approval  of  Title  V  subgrants  to  units  of 
general  local  government,  pursuant  to 
the  provisions  of  this  program 
guideline. 

Local  Subgrantee  Qualifications 

In  order  for  a  unit  of  general  local 
government  to  be  eligible  to  apply  for 
Title  V  funds,  such  unit,  or  each  unit 
applying  in  combination,  must  be 
certified  by  the  State  Advisory  Group  as 
in  compliance  with  Sections 
223(a)(12)(A).  223(a)(13).  223(aKl4).  and 
233(a)(23)  of  the  JJDP  Act.  If  a  State  is 
not  currently  in  hill  compliance  with 
any  of  the  first  three  of  these  mandates, 
i.e.  the  quantifiable  mandates,  or  is  in 
full  compliance  with  de  minimis 
exceptions,  only  those  units  of  general 
local  government  which  are  within  the 
de  minimis  parameters  provided  in  28 
CFR  31.303(f)(6)(i)  and  (f)(6)(iii)(A). 
based  on  the  locality's  most  current 
census  data,  may  be  deemed  in 
compliance  with  the  mandates  of 
Sections  223(a)(12)(A).  (13),  and  (14). 

In  order  to  be  in  compliance  with 
Section  223(a)(23),  the  State  Advisory 
Group  must  certify  that  the  imit  of 
general  local  government  is  cooperating 
in  data  gathering  and  analysis  to 
determine  if  disproportionate  minority 
confinement  exists,  or  if  it  is  known  to 
exist  within  the  boundaries  or 
jurisdiction  of  the  unit  of  general  local 
government,  the  unit  has  made  or  is 
making  an  adequate  effort  toward 
addressing,  or  assisting  the  State  to 
address,  this  issue. 

The  State  Advisory  Group  will 
competitively  award,  or  reconunend  for 
award.  Title  V  grants  to  units  of  general 
local  government  based  on  how  well 
competing  units  meet  the  comp>etitive 
criteria  set  forth  below  under  Priority 
Consideration  for  Funding.  State 
Advisory  Groups  may  not  arbitrarily 
exclude  an  efigible  imit  of  general  local 
govenunent  from  competing  for  Htle  V 
funds. 
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Application  Process — Eligible  State 
Agencies 

All  State  agencies  designated  by  the 
chief  executive  under  Section  299(c)  of 
the  Act  are  eligible  to  apply  for  Title  V 
funds.  A  hst  of  these  agencies  and  the 
allocations  of  funds  to  the  State  for  a 
particular  fiscal  year  may  be  obtained 
from  OJJDP. 

Application  Requirements  for  State 
Agencies 

State  agencies  must  provide  evidence 
of  the  State  Advisory  Group's  authority 
to  approve  the  award  of  Title  V 
subgrants  or,  where  a  separate 
supervisory  board  is  vested  with  such 
authority,  to  review  and  recommend 
approval  to  the  board.  No  Title  V 
subgrants  can  be  made  to  a  unit  of 
general  local  government  absent  the 
approval  or  recommendation  of  the 
State  Advisory  Group.  Examples  of  such 
authority  would  be  an  executive  order, 
a  statute,  a  formal  resolution  of  the  State 
Advisory  Group,  a  formal  resolution  of 
the  supervisory  board  which  the  State 
Advisory  Group  advises,  or  a  written 
agreement  between  the  State  agency  and 
the  State  Advisory  Group. 

The  application  must  also  include  an 
assurance  that  the  State  Advisory  Group 
and  the  State  agency  will  establish 
written  subgrantee  eligibility  criteria, 
described  above  under  Local  Subgrantee 
Qualifications,  and  competitive  criteria 
based  on  the  criteria  described  below 
under  Priority  Consideration  for 
Funding.  The  State  may  issue  additional 
criteria,  including  criteria  designed  to 
focus  delinquency  prevention  efforts 
toward  those  areas  of  the  State 
displaying  the  greatest  need  of 
comprehensive  delinquency  prevention 
plaiming  and  programs. 

Furthermore,  the  application  must 
provide  the  following  administrative 
assurances: 

1 .  To  report  on  all  subgrant  awards, 
within  thirty  days  of  award,  on  the 
OJPP  form,  "hidividual  Project  Report. 
Part  I:  Initial  Reptnt  of  Funding"; 

2.  To  monitor  and  assure  the  audit  of 
subgrants  for  f>erformance.  outcome  and 
fiscal  integrity,  including  cash  and  in- 
kind  match,  as  specified  in  the  current 
edition  of  the  Office  of  Justice  Programs 
Guideline  Manual  M-7100.  "Financial 
and  Administrative  Guide  for  Grants"; 

3.  To  collect  quarterly  progress  and 
data  reports,  and  forward  semi-annual 
summary  reports  to  OJJDP. 

The  application  must  include  a  time- 
task  plan  providing  a  description  of  the 
major  tasks  which  the  State  will  employ 
to  implement  the  Title  V  program,  and 
the  timefiwnes  for  completing  each  of 
those  tasks. 


All  awards  will  be  conditioned  with 
additional  requirements  which  are 
standard  for  recipients  of  Federal  grants. 

State  agencies  which  demonstrate  a 
need  to  do  so  in  their  applications  to 
OJJDP.  may  use  up  to  5%  of  the  State's 
Title  V  allocation  for  the  costs  of 
administering  the  Title  V  subgrants  and 
support  for  State  Advisory  Group 
activities  related  to  Title  V.  A  budget 
narrative  must  explain  how  the 
administrative  funds  will  be  spent, 
including  provision  of  the  required 
match  by  the  State. 

State  Application  Deadline 

State  applications  are  due  to  OJJDP 
not  later  than  60  days  after  the  effective 
date  of  this  guideline. 

Technical  Assistance  Role  of  State 
Agency  and  State  Advisory  Group:  In 
their  capacities  as  the  primary  planning 
vehicles  fw  juvenile  justice  and 
delinquency  prevention  programs 
within  the  State,  the  State  agency  and 
the  State  Advisory  Group  are 
encouraged  to  assume  a  role  as  a 
technical  assistance  resource  for  local 
subgrantees,  as  well  as  serving  as  a 
resource  and  information  clearinghouse 
for  all  prevention  activities  in  the  State. 
The  data  and  strategies  developed  on 
the  local  level  should  be  incorporated  in 
the  State  Ad\'isory  Group's  and  State 
agency's  statewide,  comprehensive 
planning  efforts,  as  r^uired  by  Section 
223  of  the  Act  To  this  end.  State 
agencies  and  State  Advisory  Groups  are 
strongly  encouraged  to  participate  in 
risk-focused  prevention  training  and 
technical  assistance  made  available  b>' 
OJJDP. 

Process  for  Subgrant  Award  and 
Administration 

State  agency  grantees  shall  use 
essentially  the  same  process  for  making 
Title  V  subawards  as  that  used  for 
Formula  Grant  awards,  with  the  State 
Advisory  Group  establishing  applicant 
eligibility  criteria  to  target  specific  types 
of  communities,  if  needed,  and  making 
or  recommending  the  final  decision  on 
funding  of  individual  applications.  This 
includes  the  Request  for  Proposals, 
competitive  review  of  applications,  and 
award  of  subgrants.  Likewise,  State 
agencies  will  monitor  Title  V  subgrants 
in  a  similar  manner  as  the  Formula 
Grant  subgrants,  including  the 
collection  and  reporting  of  data  required 
by  this  program  guideline. 

In  considering  applications  for 
awards.  State  Advisory  Groups  should 
be  sensitive  to  the  unique  needs  of  rural 
areas  and  Native  American  tribes, 
including  provision  of  special 
consideration  in  the  competitive 
process. 


AH  subgrants  should  be  awarded 
within  180  days  after  receipt  of  the 
award  from  OJJDP. 

ApplicatioB  Process  for  Units  of 
General  Local  Government 

1.  Pre-application  Certification  offfDP 
Act  Compliance 

Units  of  general  local  government 
must  obtain  a  certification  of 
compliance  from  the  State  Advisory 
Group  prior  to  applying  for  an  award  of 
funds. 

2.  Delinquency  Prevention  Training 

OJJDP  is  making  training  in  risk- 
focused  prevention  available  to  45  sites 
across  the  nation  during  fiscal  year 
1994.  The  only  cost  associated  with  this 
training  for  participants  will  be 
transportation  and  lodging,  if  necessary. 
Facilities  for  the  training  will  be 
provided  by  the  States  or  localities. 
Training  is  designed  to  assist 
communities  in  preparing  the  three  year 
plans  required  for  Title  V  funding.  Tlie 
initial  training  will  consist  of  a  one  day 
introduction  to  the  theories  and 
strategies  of  risk-focused  prevention 
planning.  Units  of  general  local 
government  considering  applying  lor 
Title  V  funding  are  strongly  urg(id  to 
take  advantage  of  tliis  training 
opportunity  and  send  key  community 
leaders  to  the  initial  training.  A 
subsequent  three  day  workshop  will  be 
held  for  planning  teams  from  local 
Prevention  Policy  Boards  to  complete  a 
risk  and  resource  assessment.  O/JDP  has 
advised  the  State  agencies  on  the 
process  for  imits  of  general  local 
government  to  participate  in  this 
training. 

3.  Local  Three-Year  Delinquency 
Prevention  Plan 

Each  unit  of  general  local 
government's  application  to  the  State 
agency  must  include  a  three-year  plan 
describing  the  extent  of  risk  factors 
identified  in  the  community  and  how 
these  risk  factors  will  be  addressed.  A 
written  explanation  of  the  risk  Actors 
and  protective  factors  can  be  obtained 
from  the  State  agency  grantee.  The  plan 
must,  at  a  minimum,  contain  the 
following  elements: 

a.  The  designation  or  formation  of  a 
local  Prevention  Policy  Board  (PPB) 
consisting  of  no  fewer  than  15  and  no 
more  than  21  members  from  the 
community,  representing  a  balance  of 
pubhc  agencies,  private  nonprofit 
organizations  serving  children,  youth, 
and  families,  and  business  and  industry. 
Such  agencies  and  oi^anizations  may 
include  education,  health  and  mental 
health,  juvenile  justice,  child  welfare. 


39203 


c  1 


tiel 


employmen 
associations 
recreation, 
public  defer  d 
private  man  j 
sectors.  The 
assure  that 
possible 
under  the 
more  parent^ 
who  have 
ha\ing  contact 
system,  and 
generally  re 
cultural 


coi  itains  i 


laje 


community'  > 


specific  loc<  1 
responsibi 

b.  Evidence 
community 
comprehe 
effort.  Key 
and  private 
leadership 
instrumenta 
changes,  co 
mobilizing 


t  le  ( 
c.  Definiti  jn 


,  parent,  family,  and  youth 
law  enforcement,  religion, 
ild  protective  services, 
ers,  prosecutors,  and 
facturing  and  service 
applicant  should  also 
PPB,  to  the  extent 

one  or  more  members 
of  twenty-one,  one  or 
or  guardians  with  children 
contact  or  are  at  risk  of 
with  the  juvenile  justice 
an  overall  membership  that 
lects  the  racial,  ethnic,  and 
ion  of  the 
youth  population.  A 
agency  or  entity  must  have 
for  support  of  the  PPB; 
of  commitment  of  key 
eaders  to  supporting  a 
,  delinquency  prevention 
leaders  may  include  public 
ndividuals  in  key 

policy  positions  who  are 
in  effecting  policy 
1  trolling  resources,  and 
community, 
of  the  boundaries  of  the 


con  positi 


nsive 


and 


ni!i 


asse  ssment 
ide  It: 
th; 


assessment 

or  neighborhood  to 
com  arehensive  delinquency 
!  trategy; 

of  the  prevalence  of 
ified  delinquency  risk 
community,  including  the 
of  baseline  data  for  the 
The  assessment  of  risk 
result  in  a  list  of  priority 

be  addressed,  as 
md  approved  by  the  PPB; 
of  available  resources 
approaches,  including 
6,  local,  and  private,  and  a 
jf  how  they  address 

factors,  and  an 
)f  gaps  in  needed  resources 
of  how  to  address 


lol 


risk 


program  s 

d.  An 
the  community 
adopt  a 
prevention 

e.  An 
specific,  1 
factors  in 
establishmeiit 
risk  factors 
factors  must 
risk  factors 
determined 

f.  Identif!4ation 
and 

Federal,  Sta 
description 
identified 
assessment 
and  a  descr^tion 
them; 

g.  A  strat^y 
objectives, 
mobilizing 
respons) 
prevenuon 
involving 
business  sectors 
prevention 

h.  A  strat^y 
objectives, 
and  coordinjating 
which  will 
approaches 
factors.  This 
plan  for  the 
at-risk  yout  i 

i.  A  aescr 
funds  and 
used  to  acc()m 
objectives 


snd 

lie 
ibili  V 


;tlie 


\h/ 


Federal  Register  /  Vol.  59,  No.  146  /  Monday,  August  1.  1994  /  Notices 


Federal  R^iater  /  Vol.  59.  No.  146  /  Monday.  August  1.  1994  /  Notices  39209 


ghborhood  or  community; 
of  the  readiness  of 


including  goals, 
a  timetable,  for 
community  to  assume 
for  delinquency 
This  should  include  ways  of 
private  nonprofit  and 
in  delinquency 
i  ictivities; 

including  goals, 
a  timetable,  for  obtaining 
identified  resources 
mplement  the  promising 
that  address  the  priority  risk 
strategy  must  include  a 
coordination  of  services  for 
and  their  families; 
ption  of  how  awarded 
tching  resources  will  be 
plish  stated  goals  and 
purchasing  of  services  and 


nia 


goods  and  leveraging  other  resources. 
This  should  include  a  budget  which 
lists  planned  expenditures; 

j.  A  description  of  how  the  PPB  will 
provide  general  oversight  for  developing 
the  plan,  approve  the  plan  prior  to 
submission  to  the  State,  and  make 
recommendations  to  the  responsible 
local  agency  for  the  distribution  of 
funds  and  evaluation  of  funded 
activities; 

k.  A  plan  for  collecting  data  for  the 
measurement  of  performance  and 
outcome  of  project  activities. 

Priority  Consideration  for  Funding 

Only  local  government  applicants 
certified  by  the  State  Advisory  Group  as 
in  compliance  with  the  mandates  of  the 
Act.  that  have  convened  a  PPB,  and 
have  submitted  a  three  year  plan  will  be 
eligible  for  funding.  In  considering 
applications  for  funding.  State  Advisory 
Groups  will  give  priority  to  eligible 
applicants  which: 

a.  Provide  a  thorough  assessment  of 
risk  factors  and  resources,  including  the 
quantified  measurement  of  the  risk 
factors  which  will  serve  as  the  baseline 
for  determining  project  performance  and 
outcome; 

b.  Identify  key  community  leaders 
and  members  of  the  PPB,  describe  their 
roles  in  the  comprehensive  delinquency 
prevention  strategy,  and  provide 
evidence  of  key  community  leaders 
support; 

c.  Clearly  define  the  boundaries  of  the 
program's  neighborhood  or  community; 

d.  Provide  a  realistic  assessment, 
including  evidence,  of  the  readiness  of 
the  commimity  or  neighborhood  to 
adopt  a  comprehensive  delinquency 
prevention  strategy; 

e.  Provide  a  coherent  plan,  including 
realistic  goals  and  objectives,  to 
mobilize  the  community  and  implement 
a  strategy  that  will  address  priority  risk 
factors,  including  innovative  ways  of 
involving  the  private  nonprofit  and 
business  sectors  in  delinquency 
prevention  activities; 

f.  Provide  specific  strategies  for 
service  and  agency  coordination, 
including  collocation  of  services  at  sites 
readily  accessible  to  children  and 
families  in  need; 

g.  Provide  a  strategy  for  or  evidence 
of  collaborating  with  other  units  of  local 
of  govenuTient  and  State  agencies  to 
develop  or  enhance  a  statewide  subsidy 
program  to  local  governments  that  is 
dedicated  to  early  intervention  and 
delinquency  prevention; 

h.  Provide  a  budget  outlining  the 
planned  expenditures  of  grant  funds 
and  matching  resources,  including  a 
budget  narrative  justifying  these 
expenditures; 


i.  Provide  a  sound  plan  for  collecting 
data  for  measuring  performance  and 
outcome; 

j.  Provide  written  statements  of 
commitment  from  State  or  local  public 
agencies  to  match  in  cash  or  kind,  at 
least  50%  of  the  funds  awarded. 

Local  Application  Deadline 

The  State  Advisory  Group  will 
determine  the  application  deadline. 
However,  all  local  subgrant  awards 
should  be  made  within  180  days  after 
the  date  that  the  State  agency  was 
awarded  Title  V  funds. 

Local  Grant  Administrative 
Requirements 

After  receipt  of  the  award,  local 
grantees'will  provide  all  required 
reports  and  data  to  the  State  agency, 
describing  implementation  of  the 
program.  Technical  assistance  for 
program  implementation  will  be 
available  upon  request  through  the  State 
agency- 
Evaluation 

OJJDP  will  collect  and  analyze  data 
collected  by  each  grantee  for  the 
purpose  of  developing  national 
summary  reports  on  the  performance 
and  outcome  of  the  local  prevention 
efforts.  This  evaluation  will  examine 
performance  in  meeting  stated 
objectives  as  well  as  the  outcome  of  the 
project's  activities.  In  order  for  this 
evaluation  to  be  meaningful,  it  is 
essential  that,  to  the  greatest  extent 
possible,  the  local  three  year 
comprehensive  delinquency  prevention 
plans  contain  quantified  objectives  and 
baseline  measurements  of  the  identified 
risk  factors. 

Allocation  of  Title  V  Funds  to  States 

The  Title  V  Delinquency  Prevention 
Program  has  a  F.Y.  1994  appropriation 
of  $13  million  available  for  awards  to 
States  to  support  programs  of  imits  of 
general  local  government.  Allocations 
are  available  to  States  based  on  the 
number  of  juveniles  in  the  State  who  are 
subject  to  original  juvenile  court 
delinquency  jurisdiction  based  on  State 
law,  with  a  minimum  allocation  of 
$75,000  for  States  and  the  District  of 
Columbia  and  $25,000  for  Territories 
and  Possessions.  A  list  of  the  allocations 
for  States  is  available  from  OJJDP.  The 
allocations  for  States  not  participating 
in  this  program  in  F.Y.  1994,  or 
subsequent  years,  will  be  withheld  for 
use  in  F.Y.  1995,  or  subsequent  years, 
pursuant  to  the  Title  V  Delinquency 
Prevention  Program  guidelines  issued 
for  that  year. 


SizB  of  Awards  to  Units  of  Geaeral 
Local  GoTenunent 

The  size  of  the  award  to  each  unit  of 
general  local  government,  or 
combination  thereof,  and  the  total 
number  of  awards  wriil  be  determined  by 
the  State  Advisory  Group,  based  upon 
the  amount  of  funds  allocated  to  the 
State  and  the  quality  of  the  local  three- 
year  prevention  plans. 

Duration  of  Grants  and  Continuation 
Funding 

OJJDP  will  award  grants  to  States  tnr 
a  project  period  beginning  on  the  date 
ol  award  and  ending  on  September  30. 
1996.  States  will  award  grants  to  units 
of  general  local  government  in  annual 
increments  covering  not  more  than  12 
months  each,  with  overall  project 
periods  of  12  to  36  months.  Subsequent 
years'  funding  will  be  contingent  upon 
satisfactory  performance  and  the 
availability  of  funds.  Future  funding  is 
dependent  upon  Congressional  action. 

Restrictions  on  Uses  of  Funds:  Title  V 
funds  cannot  be  used  for  construction, 
land  acquisition,  or  supplantation  of 
Federal.  State,  or  local  funds  supporting 
existing  programs  or  activities. 

Responses  to  Public  Comments 

Twenty-seven  comments  to  the 
proposed  guideline  were  received.  A 
summary  of  the  comments  and  OJJDP's 
responses  follow.  In  many  instances,  the 
summary  comments  hsted  below 
incorporate  specific  comments  from 
more  than  one  respondent 

ComwenL  The  guideline  appears  to 
focus  on  risk  factors  and  reducing 
delinquency  without  providing 
adequate  emphasis  to  protective  factors 
and  positive  youth  outcomes.  A 
prevention  approach  which  is 
protection  focused  or  risk  and 
protection  focused  seems  more  in  line 
with  OJJDP's  .strategy. 

Response.  The  structure  of  the  Title  V 
program  is  based  on  identifying  risk 
factors  that  can  lead  to  the  development 
of  delinquency  and  violence  in  children 
and  youth,  and  developing  strategies  to 
eliminate  or  ameliorate  the  risk  factors. 
A  key  component  of  this  strategy  is  to 
provide  the  protective  factors  which 
ser\e  to  buffer  children  and  youth  from 
the  damaging  effects  of  risk  factors. 

To  better  express  this  strategy,  the 
Title  V  program  will  be  rpferred  to  as  a 
risk  and  protection  focused  strategy. 

Comment.  The  guideline  should  refer 
to  children  and  youth,  and  emphasis 
should  go  to  youth  eleven  years  and 
older,  since  this  population  most  oft^n 
lacks  positive  alternatives  in  their 
commuiuties. 

What  age  is  the  program  targeting? 
Would  programs  for  parenting  skills  and 


early  infant  bonding  be  appropriate? 
The  program  needs  to  place  more 
emphasis  on  parental  responsibility  and 
skills  training. 

Response.The  gmdeline  states  that 
"the  program  seeks  to  address  these 
(risk)  factors  at  the  earliest  appropriate 
stage  in  each  child's  developmenL"  The 
Title  V  program  is  structured  to 
accommodate  what  each  individual 
conununity  has  identified  as  the  best 
strategy  to  reduce  risk  factors  and 
increase  protective  factors.  For  some 
communities  this  may  require 
emphasizing  the  ages  of  zero  to  three, 
for  others  it  may  mean  eleven  years  and 
older,  and  in  others  it  may  require  a 
focus  on  adolescents. 

Comment.  The  clear  thrust  of  the 
proposed  guideline  is  toward  primary 
prevention.  Given  the  increasing 
emphasis  on  primary  and  secondary 
prevention  in  funding  proposals  now 
before  Congress,  OJJDP  should  make 
clear  in  the  final  guideline  that  in 
communities  where  the  greatest  need  is 
for  tertiary  program,  those  communities 
are  also  encouraged  to  apply  for  these 
funds. 

Response.  OIJDF  formulated  the  Title 
V  program  based  on  a  risk  and 
protection  focused  strategy.  This 
decision  was  based  on  OJJDP's  research 
and  demonstration  program  experience, 
as  well  as  the  provisions  of  Tit^  V. 
While  the  risk  and  protection  focused 
strategy  stresses  secondary  prevention, 
the  comprehensive  planning  process 
employed  by  communities  may  also 
yield  tertiary  and  primary  prevention 
programs. 

Tne  three  levels  of  prevention 
(primary,  secondary,  and  tertiary) 
usually  overlap  to  some  degree,  " 
especially  in  a  risk  and  protection 
focused  strategy  such  as  that  employed 
in  the  Title  V  program.  The  risk  and 
protection  focus  of  the  strategy  analyzes 
and  addresses  the  root  caiises  of 
problem  behavior  and  violence  which  * 
can  affect  all  children  (primary 
prevention),  including  those  who  have 
been  identified  as  at-risk  (secondary 
prevention),  and  those  who  have 
committed  offenses  and  have  been 
referred  to  the  juvenile  justice  system 
(tertiary  prevention). 

Section  505(a)  under  Title  V  stales 
that  grants  may  be  used  for 
"delinquency  prevention  programs  and 
activities  for  youth  who  have  had  or  are 
likely  to  have  contact  with  the  juvenile 
justice  system,  including  the  provision 
to  children,  youth  and  families  of:  (1) 
Recreation  services;  (2)  tutoring  and 
remedial  education;  (3)  assistance  in  the 
development  of  work  skills;  (4)  child 
and  adolescent  health  and  mental  health 
services:  (5)  alcohol  and  substance 


abuse  prevention  services;  (6) 
leadership  development  activities;  and 
(7)  the  teaching  that  people  are  and 
should  be  held  accountable  for  tiieir 
actions."  Information  and  technical 
assistance  on  these  and  other  prevention 
programs  and  strategies  are  available 
from  OJJDP. 

Comment  Gender-specific  services 
should  be  part  of  every  community's 
comprehensive  strategy. 
.  Response.  Through  the  risk  and 
resource  assessment,  each  community 
will  have  an  opportunity  to  analyze 
service  gaps  and  address  those  gaps 
with  programs  and  strategies  which 
have  had  positive  or  pnunising  results. 
OJJDP  is  making  technical  assistance 
and  training  available  to  States  and 
localities  who  would  like  to  enhance 
their  assessment  skills  in  analyzing 
service  gaps. 

Comment.  The  guideline  should  list 
attention  deficit  disorder  and  lack  of 
support  for  parents  with  children  with 
disabihties  as  risk  factors. 

Response.  TTie  risk  factors  died  in  the 
training  that  OJPP  is  providing  for 
potential  Title  V  applicants  includes 
three  school  related  factors:  Early  and 
Persistent  Antisocial  Behavior, 
Academic  Failure  in  Elementary  School, 
and  Lack  of  Commitment  to  School. 
Learning  disabilities  can  be  related  to 
each  of  these  risk  factors. 

Comment.  A  sixth  program  objective 
should  be  added  which  focuses  on 
methodology  This  would  provide  a 
basis  for  improving  professional 
practice  vrithin  and  among  the 
organizations  working  wnth  youth. 

Response.  Although  the  guideline 
does  not  require  a  specific  methodology 
for  planning  or  programming,  it  does 
provide  general  guidance  on 
methodology  along  the  lines  of  a  risk 
and  protection  focused  strategy.  The 
training  and  technical  a.ssistance  that  is 
avai'able  through  OJJDP  provides  a 
means  of  improving  professional 
practice. 

Comment.  Will  private  non-profit 
agencies  have  difficulty  in  being 
subgranted  funds  if  a  local  unit  of 
government  does  not  wish  to  apply  but 
does  wish  to  participate? 

Response.  Section  505(a)  under  Title 
V  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  (JJDP  Act) 
authorizes  the  Administrator  to  "make 
grants  to  a  State,  to  be  transmitted 
through  the  State  Advisory  Group,  to 
units  of  general  local 
goverrunent  •   *   *"  The  only  means  by 
which  private  non-profit  organizations 
can  receive  Title  V  fimds  would  be 
through  service  contracts  with  units  of 
generaliocal  government 
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Comment.  A  re  school  districts  eligible 
to  apply  for  Til  le  V  funds? 

Response.  S<  ction  503  of  the  JJDP  Act 
provides  for  oi  ly  units  of  general  local 
government  to  be  the  applicants  for 
Title  V  funds.  ^  school  district  is  not  a 
unit  of  general  local  government. 

The  propose  i  guideline  did  not 
consistently  u:  e  the  term  "unit  of 
general  local  g  )vemment."  The  final 
guideline  is  an  lended  to  use  this  terra 
consistently. 

Comment.  T  le  guideline  appears  to 
grant  sole  auth  ority  to  av^rard  grants  to 
the  State  Advi  lory  Group.  How  will  the 
awards  be  mat  e  if  State  statute  does  not 
grant  the  State  Advisory  Croup  such 
authority?  If  th  e  Governor  signs  the 
grant,  must  th«  State  Advisory  Group 
approve  the  av  'ard? 

Response.  T  le  guideline,  under  "State 
Grantee  Qualil  ications,"  has  been 
revised  tu  reqt  ire  the  State  agency 
applicant  to  pi  ovide  an  assurance  that 
the  State  Advi  lory  Group  has  the  sole 
authority,  con:  istent  with  State  law  or 
policy,  to  appi  ove  or  recommend  the 
award  of  Title  V  subgrants. 

Comment.  Cm  private  not-for-profit 
organizations  ]  larticipate  in  public- 
private  partnei  ships  with  operational 
prevention  coi  litions? 

Response.  U  nder  the  Title  V  program, 
a  unit  of  generd  local  government  could 
vest  a  public-p  rivale  organization  with 
significant  responsibility  for 
implementatic  n  of  the  program. 
However,  the  ocal  government  would 
still  be  respon;  ;ible  to  the  State  for 
administering  my  Title  V  funds. 

Comment.  K  unicipalities  with 
populations  in  excess  of  3  million 
should  be  elig  ble  to  receive  grants 
directly  from  ( )JIDP. 

Response.  S  jction  505  of  the  JJDP  Act 
authorizes  the  Administrator  to  "make 
grants  to  a  Sta  e,  to  be  transmitted 
through  the  St  ite  Advisory  Group  to 
units  of  genen  1  local  government." 

Comment.  1  he  formula  for  allocating 
funds  to  State!  should  be  amended  to 
include  all  yo  ith  up  to  18  years  of  age, 
regardless  of  I  le  maximum  age  of 
original  juven  le  court  delinquency 
jurisdiction. 

Response.  B  3cause  a  community  can 
only  prevent  c  elinquency  in  a  juvenile 
who  is  subjecl  to  a  juvenile  court's 
delinquency  j'  uisdiction,  the  most 
logical  and  ap  jropriate  means  for 
allocating  Titl ;  V  funds  is  to  use  a 
formula  deteri  nined  by  each  State's 
relative  popul  ition  of  youth  below  the 
age  limit  for  o  iginal  juvenile  court 
delinquency  j  u^isdiction. 

Comment.  I  egional  plans  for  Title  V 
should  be  per  nitted. 

Response.  1  he  guideline  allows  for 
combinations  of  units  of  general  local 


government  to  apply  for  Title  V  funds. 
However,  the  regional  plan  which  is  the 
product  by  such  a  regional  collaboration 
must  define  the  boundaries  of  the  target 
neighborhoods  or  communities. 

Comment.  States  will  be 
implementing  the  Title  V  program  using 
varying  timetables  and  strategies.  OJJDP 
should  require  the  States'  applications 
to  include  a  time-task  plan. 

Response.  This  requirement  has  been 
added  Under  "Apphcation 
Requirements  for  State  Agencies."  in  the 
guideline. 

Comment.  Four  respondents  indicated 
that  the  match  requirement  was  too 
onerous  for  small  communities  and 
private  nonprofit  organizations.  The 
respondents  recommended  that  a 
reduced  level  of  match  be  allowed. 

Response.  Title  V  requires  that  "the 
unit  or  State  has  agreed  to  provide  a 
50%  match  of  the  amount  of  the  grant, 
including  the  value  of  in-kind 
contributions,  to  fund  the  activity." 
(Section  505(b)(7)). 
•  This  provision  provides  some 
flexibility  in  the  match  requirement. 
First,  the  match,  which  is  50  cents  on 
the  dollar,  has  to  be  made  for  every 
dollar  granted  to  the  local  level. 
However,  the  State  can  provide  a 
portion  of  the  funding  through  State 
program  dollars.  Second,  the  match  can 
be  made  in  cash  or  in-kind.  In-kind 
match  is  discussed  in  a  separate 
response. 

It  should  be  noted  that  the  Title  V 
provision  does  not  require  a  match  from 
any  agency  other  than  the  State  or  the 
unit  of  general  local  government.  It  is 
the  responsibility  of  the  unit  of  general 
local  government  to  provide  the  match, 
not  nonprofit  service  providers. 

Comment.  Two  respondents 
reconmiended  that  in  certain  instances, 
the  match  requirement  should  exclude 
in-kind  match  and  require  a  cash  match 
only. 

Response.  Congress  intended  the  in- 
kind  match  provision  to  allow  flexibility 
in  providing  local  resources.  Although 
the  in-kind  match  provision  may  require 
more  diligence  on  the  part  of  the  State 
in  assuring  that  the  match  requirement 
is  met,  the  State  caimot  restrict  the 
match  to  cash  because  this  is  a  benefit 
provided  to  local  recipients  by  statute. 

Comment.  The  guideline  should 
require  that  local  applications  provide 
formal  interagency  agreements  which 
promote  "contractual"  agreements  vs. 
"intentional"  agreements. 

Response.  The  guideline  allows  for 
statements  of  commitment  in  order  to 
give  the  State  flexibility  in  determining 
what  form  those  statements  of 
commitment  should  take.  Given  the 
timeframes  for  the  planning  process  in 


the  guideline,  it  may  not  be  possible  for 
a  locality  to  obtain  formal  interagency 
agreements  prior  to  submission  of  the 
plan. 

Comment.  Can  the  State  Advisory 
Group  limit  the  availability  of  funds  to 
a  specific  local  government  or  a  specific 
set  of  risk  factors? 

Response.  The  State  Advisory  Group 
and  State  agency  may  issue  funding 
guidelines  which  focus  available  funds 
on  areas  with  the  greatest  need.  If  a 
State  chooses  this  approach,  the  award 
of  funds  is  to  still  be  determined 
through  a  competitive  process  that 
solicits  proposals  from  areas  which 
meet  criteria  established  by  the  State 
Advisory  Group.  It  is  possible  that  these 
criteria  may  result  in  a  limited  number 
of  imits  of  general  local  government 
being  eligible  to  apply. 

In  targeting  communities  with 
particular  needs  for  purposes  of 
soliciting  proposals,  the  State  Advisory 
Group  may  include  specific  risk  factors 
in  the  targeting  criteria.  However, 
applicants  must  still  analyze  the 
incidence  of  all  risk  factors  in  their  local 
comprehensive  plans. 

The  State  Advisory  Group  and  the 
State  agency  may  not  limit  the 
competition  based  solely  on  criteria 
which  are  not  related  to  juvenile  crime 
or  other  indications  of  need.  For 
example,  the  State  Advisory  Group  may 
not  limit  competition  to  particular 
commimities  based  solely  on  population 
size.  To  do  so  woidd  result  in  the 
arbitrary  exclusion  of  communities  from 
competition  in  the  Title  V  program.  The 
guideline  is  revised  under  "Local 
Subgrantee  QuaUfications"  to  reflect 
this  requirement. 

Comment.  The  timeframes  allowed  in 
the  guideline  for  the  development  of 
local  comprehensive  plans  are  too 
restrictive,  especially  if  a  locality  does 
not  have  any  available  plaiming 
resources.  What  happens  if  a  local 
applicant  caimot  meet  the  180  day 
deadline?  OJJDP  should  allow  States  to 
award  the  first  and  second  year  of  Title 
V  funds  through  one  RFP  process  after 
the  new  Federal  fiscal  year. 

Response.  The  guideline  states  that 
"all  subgrant  awards  should  be  made 
within  180  days  after  receipt  of  the 
award  from  OJJDP."  OJJDP  intends  this 
180  day  timeframe  to  serve  as  a  target 
date,  particularly  in  States  where 
localities  are  developing  their  Title  V 
prevention  plans  on  a  base  previously 
established  through  other  risk- focused 
prevention  planning  efforts.  OJJDP 
recognizes  that  some  States  and 
localities  are  now  to  prevention 
planning,  and  more  time  will  be 
required  to  develop  comprehensive 
three  year  plans.  OJPP  is  providing 
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technical  assistance  and  training  to 
States  and  localities  to  enhance  their 
ability  to  implement  the  Title  V  program 
in  the  most  expeditious  manner  possible 
without  sacrificing  quality. 

Comment.  The  guideline  suggests  that 
Title  V  funds  should  be  used  in 
conjunction  with  the  JJDP  Act  Formula 
Grant  fimds.  The  time  frame  for  these 
two  planning  cycles  do  not  coincide. 

Response.  Title  V  requires  three  year 
local  plans  and  the  Formula  Grant 
requires  three  year  State  plans.  OJJDP 
encourages  the  State  Advisory  Groups 
and  State  agencies  to  develop  a 
mechanism  whereby  the  local  plans  can 
be  integrated  in  the  State  plan. 

The  proposed  guideline,  under 
"Duration  of  Grants  and  Continuation 
Funding"  has  been  revised  to  more 
accurately  describe  the  grant  award 
process  by  providing  that  "OJJDP  will 
award  grants  to  States  for  a  project 
period  beginning  on  the  date  of  award 
and  ending  on  September  30, 1996. 
States  will  award  grants  to  units  of 
general  local  government  in  annual 
increments  covering  not  more  than  12 
months  each,  with  overall  project 
periods  of  12  to  36  months." 

Comment.  Will  Title  V  funds  be 
available  in  to  States  in  future  years? 

Response.  OJJDP  will  make  fiiture 
years'  Title  V  funds  available  to  States 
and  localities  through  the  process 
described  in  the  guideline,  pending 
satisfactory  performance  and 
availability  of  funds.  OJJDP  will 
determine  satisfactory  performance  of 
State  grantees  and  the  States  will 
determine  satisfactory  performance  of 
local  grantees. 

Comment.  The  Title  V  program 
should  be  coordinated  with  other 
similar  Federal  programs,  such  as  the 
Family  Preservation  Act. 

The  guideline  should  require  local 
applicants  to  document  collaboration 
with  other  Federal  programs. 

Response.  OJJDP  strongly  encourages 
coordination  with  other  Federal,  State 
and  local  programs.  OJJDP  is  working 
with  the  U.S.  Department  of  Health  and 
Human  Services  to  establish 
mechanisms  to  facilitate  coordination 
with  the  Family  Preservation  and 
Support  Services  provision  and  other 
programs  which  use  a  community 
coalition  planning  approach  to 
prevention.  In  addition,  OJJDP  will 
provide  technical  assistance  and 
training  to  States  and  localities  on 
accessing  and  collaborating  with  other 
Federal  programs. 

The  guideline  indicates  that  a  "key 
component  of  the  prevention  approach 
is  the  coordination  and  use  of  existing 
resources."  The  guideline  encourages 


applicants  to  coordinate  this  effort  with 
other  Federally  funded  programs. 

Comment.  Who  signs  the  local 
application?  The  highest  elected  local 
official? 

Response.  The  local  application  may 
be  signed  by  any  official  authorized  to 
do  so  by  the  applicant  unit  of  general 
local  government. 

Comment.  Can  a  county,  and 
municipalities  within  a  county,  both  be 
eligible  to  apply? 

Response.  Yes,  provided  that  funding 
is  contingent  upon  coordination  of  the 
respective  plans. 

Comment.  Can  Title  II,  Part  B  Formula 
Grant  funds  be  used  to  help  localities 
develop  local  plans? 

Response.  Yes.  The  use  of  Formula 
Grant  program  funds  for  the 
development  of  local  delinquency 
prevention  plans  is  a  permissible 
e.xpenditure  of  these  funds. 

Comment.  What  if  a  local  plan  is 
missing  one  of  the  required  elements? 

Response.  The  local  plan  must 
contain  all  the  required  elements  listed 
in  the  guideline  before  the  locality  can 
receive  Title  V  funds. 

Comment.  It  is  not  clear  whether  the 
funds  can  be  used  for  service  delivery 
or  planning. 

Response.  Title  V  funds  are  used  for 
service  delivery. 

Comment.  The  guideline  refers  to  the 
"Communities  that  Care"  model  of  risk- 
focused  prevention.  Can  grant  recipients 
employ  other  risk-focused  prevention 
models? 

Response.  Yes.  Localities  may  base 
their  three  year  plan  and  strategy'  on 
other  delinquency  prevention  models, 
provided  that  they  are  based  on  a  risk 
and  protection  focused  model  that  uses: 
(1)  The  analysis  of  risk  factors  which  are 
grounded  in  sound  theory  and  positive 
research  results,  and  (2)  protective 
factors  which  have  a  sound  theoretical 
basis  and  positive  or  promising  research 
results. 

OJJDP  is  offering  training  and  TA  on 
risk  and  protection  focused  prevention 
which  permits  States  and  localities  to 
use  any  risk  and  protection  focused 
model. 

Comment.  We  interpret  the  Title  V 
audit  requirements  to  be  different  than 
that  of  an  A-128  audit. 

Response.  The  provisions  of  ONffl 
Circulars  A-128  and  A-133  apply  to 
Title  V  funds. 

Comment.  The  guideline  indicates 
project  periods  for  local  grants  of  12  to 
36  months.  It  may  be  beneficial  to  allow 
for  up  to  a  60  month  project  period  to 
facilitate  the  measurement  of  outcomes 
of  the  projects. 

Response.  Title  V  is  designed  as  a 
long  term  program.  Based  on  the 


experience  of  communities  that  are 
implementing  prevention  programs  of 
similar  design,  we  anticipate  that  three 
to  five  years  is  not  an  unreasonable  time 
to  expect  a  community  coafition,  such 
as  the  Title  V  Prevention  Policy  Board, 
to  establish  itself  as  a  viable 
organization  with  the  influence 
necessary  to  help  effect  system  change. 

In  the  proposed  guideline.  OJJDP  has 
provided  a  12-36  month  timeframe  to 
provide  flexibility  for  accommodating  a 
w  ide  range  of  community  planning  and 
coalition  building  experience  by  local 
Title  V  grant  recipients.  Some 
communities  may  only  need  a  one  year 
period  to  augment  on-going  risk  focused 
prevention  activities.  For  other 
communities,  this  may  be  their  first 
attempt  at  this  type  of  comprehensive 
prevention  planning  and  programs.  In 
addition,  this  timeframe  will  facilitate 
integrating  the  planning  for  Title  V  with 
that  of  the  Formula  Grants  program. 

In  general,  the  use  of  Title  V  frinds  is 
intended  to  provide  an  incentive  to  plan 
and  implement  delinquency  prevention 
programs  at  the  local  level.  States  may 
wish  to  provide  competitive  Title  II 
funding  for  local  prevention  programs 
following  Title  V  funding,  and  local 
grantees  can  seek  funds  for  expansion 
from  a  range  of  State.  Federal,  and 
foundation  sources. 

The  guideline  requires  the  collection 
of  performance  and  outcome  data. 
OJJDP  encourages  States  and  local 
grantees  to  continue  collecting  this  data 
for  their  prevention  programs  to 
measure  outcomes  beyond  the  period  of 
Title  V  funding.  OJJDP  is  also  planning 
to  continue  collecting  and  analyzing 
data  for  selected  jurisdictions  through 
an  on-going  national  evaluation  of  Title 
V. 

Comment.  Funding  formulas  have 
favored  urban  over  suburban 
communities.  The  opportunity  for  equal 
programming  throughout  the  State 
would  be  most  desirable  or  at  least  a 
funding  formula  created  that  allows 
suburban  communities  to  compete  w  ith 
like  communities. 

Response.  Under  the  guideline.  States 
have  the  discretion  to  target  those 
communities  in  the  State  with  the 
greatest  need.  The  judgment  the  State 
Advisory  Group  can  best  determine 
whether  to  limit  the  competition  for  the 
grants  to  specific,  targeted  communities 
or  to  conduct  a  statewide  competition. 
Given  the  limited  amount  of  Title  V 
funds  available  to  each  State  and  the 
local  competition  requirements, 
distribution  of  funds  based  on  a 
population  formula  would  not  be 
feasible.  The  State  Advisory  Group  and 
State  agency  could,  however,  conduct 
competitions  among  applicants  of 
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specific  typei  i  of  geographic  areas 
(urban,  suburban,  rural). 

Comment.  The  guidelines  should 
specifically  f  rohibit  or  discourage  the 
withdrawal  c  f  community  funds  from 
agencies  to  p  -ovide  the  match  for  Title 
V  programs,  i  (specially  in  cases  where 
collaborative  efforts  between  agencies 
and  govemm  ent  would  serve  the  same 
purpose  and  :Uents. 

Response.  The  guideline  prohibits 
using  Title  V  funds  to  supplant  Federal, 
State,  or  loca  funds  supporting  existing 
programs.  Th  8  guideline  encourages 
collaboration  of  agencies  and  services. 
The  planning  process  for  Title  V  is 
designed  to  p  reduce  a  more  effective, 
efficient  and  responsive  service  system 
for  children,  youth  and  families.  The 
locality  can  I  est  determine  how  to 
design,  coorc  inate,  and  fund  programs 
to  achieve  th  s  outcome,  provided  that 
the  Title  V  fu  nds  are  not  used  to  replace 
funds  for  exii  ;ting  programs. 

Comment.  The  guideline  requires  a 
great  deal  of  local  planning  before 
localities  can  become  eligible  for 
funding.  Thi^  provides  little  incentive 
of  general  local 
engage  in  such  efforts 
ng  probabihty  of  being 


for  many  unil 
government 
without  a  s 
funded 

In  order  to 
local  comm 
should  be  ei 


iduce  the  burden  on  the 
ties,  a  process  for  awards 
ployed  wherein 
communities  first  apply  to  the  State 
Advisory  Group,  and  then  develop  their 
plans  after  th  ere  is  a  much  greater 
chance  of  being  funded. 

Another  option  would  be  for  OJJDP  to 
mandate  that  localities  should  build 
upon  existing  plans,  where  they  exist. 

Response.  During  the  initial 
implementation  of  the  Title  V  program, 
some  localities  will  have  the  experience 
to  initiate  anq  develop  a  three  year  plan 
in  a  short  tinieframe.  In  order  to 
establish  effe  ctively  operating  programs 
during  this  fi  rst  year.  State  Advisory 
Groups  may  want  to  consider  giving 
priority  to  applicant  communities  that 
have  the  capi  icity  to  develop  strong 
plans.  For  in  itance,  a  State  Advisory 
Group  may  ti  rget  communities  that 
already  have  planning  boards  involved 
in  broad-bas<d  prevention  plarming. 

OJJDP  enc(  urages  localities  to  build 
upon  existin  :  prevention  plans  which 
are  based  on  i  risk  and  protection  factor 
approach. 

Comment.  DJJDP  should  encourage  or 
mandate  that  whenever  possible, 
localities  mu  >t  designate  existing 
coalitions  or  >oards,  with  prevention 
responsibilit;  es  similar  to  those  required 
by  Title  V,  as  the  Prevention  Policy 
Board. 

It  may  be  c  ifficult  to  convene  a 
representativ  e  Prevention  Policy  Board 


of  not  more  than  21  members.  Can  the 
Prevention  PoUcy  Board  exceed  21 
members? 

Response.  The  guideline  requires  the 
local  apphcants  to  designate  or  form  a 
Prevention  Policy  Board.  OJJDP 
encoiu-ages  the  use  of  existing  similar 
boards  to  meet  the  Title  V  requirements. 
This  would  facilitate  coordination  of 
funding  sources  and  collaboration 
among  agencies  and  governments. 

Title  V  expressly  requires  that  the 
board  membership  consist  of  not  less 
than  15  and  not  more  than  21  members. 
LocaUties  may  convene  boards  of  more 
than  21  members  for  broad-based 
prevention  planning,  but 
recommendations  and  other  actions 
regarding  the  Title  V  three  year  plan  and 
funds  can  only  be  made  by  a  specified 
board  (or  committee  of  a  larger  board) 
comprised  of  15  to  21  members. 

Comment.  Six  respondents  indicated 
that  specified  groups  of  people  need  to 
be  represented  on  Prevention  Policy' 
Boards  including  youth,  families  with  or 
parents  of  children  in  the  system  or  at 
risk  (consiuners  of  prevention  services), 
and  members  that  reflect  the  racial, 
ethnic  and  gender  composition  of  the 
community's  vouth  population. 

Response.  The  additional 
representation  described  by  these  six 
respondents  furthers  the  goal  of  having 
representative  local  boards.  However, 
overly  prescriptive  Board  requirements  - 
reduce  local  flexibihty,  particularly  in 
the  use  of  existing  planning  bodies. 
Therefore,  OJJDP  has  modified  the 
guideline  to  encourage  the  inclusion  of 
these  interests  on  the  Prevention  Policy 
Boards,  to  the  maximum  extent 
possible. 

Comment.  Youth  development 
organizations  should  be  included  in  the 
plaiming  process  and  considered  as  a 
primary  existing  resource  for  prevention 
services — they  have  extensive 
experience  in  primarj'  prevention 
programs. 

Response.  All  hiunan  services 
agencies  that  in  any  way  deal  with 
children,  youth,  and  families,  including 
youth  development  organizations, 
should  be  involved  in  the  plaiming 
process  and  considered  as  resources  to 
assist  in  implementation  of  the  local 
prevention  plan.  Technical  assistance  to 
States  and  localities  is  available  through 
OJJDP  to  help  in  identifying  and 
accessing  prevention  resources, 
including  youth  development 
organizations. 

Comment.  Can  a  Prevention  Policy 
Board  consisting  of  a  private  nonprofit 
organization  and  a  local  government 
apply  for  grant  funds?  If  allowable,  must 
the  local  government  administer  the 
funds? 


Response.  Prevention  Policy  Boards 
are  not  eligible  to  apply  for  a  Title  V 
grants  from  the  States.  Only  units  of 
general  local  government  are  eligible. 

A  private  nonprofit  organization  and 
a  unit  of  general  local  government  could 
enter  into  a  partnership  to  implement 
the  Title  V  program,  provided  that  the 
unit  of  general  local  government  is  the 
applicant  and  all  Federal  fund 
administrative  requirements  are  met. 

Comment.  The  exact  duties  of  the 
Prevention  Policy  Board  are  not  clear. 
The  Board  should  be  charged  with  the 
development  of  the  local  prevention 
plan. 

Response.  One  purpose  of  the  Board 
is  to  provide  a  vehicle  for  community 
commitment  to  and  involvement  in 
making  the  community  a  healthy  place 
for  the  development  of  children  and 
youth.  Involving  the  Board  in  the 
development  of  the  plan  is  one  way  of 
gaining  that  commitment  and 
involvement. 

The  guidehne  has  been  amended  to 
require  a  description  of  how  the 
Prevention  Pohcy  Board  will  provide 
general  oversight  for  developing  the 
plan,  approve  the  plan  prior  to 
submission  to  the  State,  and  make 
recommendations  to  the  responsible 
local  agency  for  the  distribution  of 
funds  and  evaluation  of  funded 
activities. 

Each  Prevention  PoUcy  Board  is 
encouraged  to  develop  by-laws  in 
concert  with  the  responsible  local 
agency  to  define  its  duties  and  how  it 
will  operate.  Technical  assistance  is 
available  through  OJJDP  for  Board 
development. 

Comment.  The  Prevention  Policy 
Board  should  be  charged  with  the 
mission  of  producing  positive  outcomes 
for  youth,  not  just  delinquency 
prevention. 

Response.  OJJDP  is  promoting  risk 
and  protection  focused  delinquency 
prevention  as  a  promising  strategy  for 
the  Prevention  Policy  Board  to  use  in 
addressing  the  complex  and  varied 
sources  of  delinquent  behavior  in 
children  and  producing  positive 
outcomes  for  youth. 

Comment.  Will  OJJDP  provide 
application  kits  for  States?  , 

Response.  A  sample  State  application 
is  available  from  OJJDP. 

Comment.  The  training  on  risk 
focused  prevention  is  an  excellent  idea. 
However,  given  the  hmited  resources 
available  to  localities  to  travel  to  the 
training,  the  training  should  be  targeted 
on  the  localities  which  have  been 
selected  to  receive  grants.  Also,  a 
training  for  trainers  would  develop  in- 
state capacity  to  deliver  training  in  a 
more  cost-effective  manner.  The  use  of 
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teleconference  training  should  also  be 
considered. 

Response.  The  purpose  of  the  training 
is  to  introduce  key  community  leaders 
to  risk  and  protection  focused 
prevention,  and  enhance  the  localities 
knowledge  and  skills  in  prevention 
planning.  Planning  must  occur  before 
grants  are  awarded. 

OJJDP  hopes  to  provide  training  for 
State  training  teams  in  fiscal  year  1995. 
OJJDP  is  also  examining  the  use  of 
teleconferencing  as  a  vehicle  for  the 
more  efficient  delivery  of  training. 

Comment.  OJJDP  should  take  an 
aggressive  stance  on  the  delivery  of 
technical  assistance. 
'     Response.  OJJDP  is  developing  a 
capacity,  through  its  Part  B  technical 
assistance  contract,  to  provide  technical 
assistance  to  every  community  which  is 
developing  or  implementing  a 
delinquency  prevention  plan. 

Comment.  What  is  the  role  of  the 
State  Advisory  Groups  in  implementing 
the  Title  V  program? 

Response.  The  role  of  the  State 
Advisory  Group  is  to  establish  program 
eligibility  criteria,  establish  procedures 
for  submission  and  review  of  local 
applications,  and  approve  or 
recommend  approval  of  Title  V  subgrant 
awards. 

Comment.  OJJDP  should  provide 
e.xamples  of  prevention  plans  which 
meet  the  OJJDP  requirements. 

Response.  OJJDP  is  making  resource 
material  on  prevention,  including 
sample  plans,  available  through  the 
Juvenile  Justice  Clearinghouse.  1600 
Research  Boulevard,  Rockville.  MD 
20850,  Telephone  (800)  638-8736. 

Comment.  If  a  prevention  project 
serves  a  specific  service  catchment  area 
within  the  boundaries  of  a  unit  of 
general  local  government,  is  the 
compliance  certification  limited  only  to 
the  catchment  area  or  the  entire  area 
within  the  boundaries  of  the  unit  of 
general  local  government?  Is 
certification  limited  to  only  those 
facilities  operated  by  the  local 
government,  exclusive  of  facilities 
located  within  the  boundaries  of  the 
local  government  but  operated  by  other 
governments? 

Response.  In  order  to  be  eligible  to 
receive  Title  V  funds,  a  unit  of  general 
local  government  must  be  certified  by 
the  State  Advisory  Group  as  in 
compliance  with  the  JJDP  Act  mandates. 
The  compliance  certification  applies  to 
all  facihties  operated  or  contracted  by 
the  unit  of  general  local  government. 
The  certification  is  not  limited  to  a 
specific  catchment  area  within  the 
boundaries  of  the  unit  of  general  local 


government.  Likeurise,  the  certification 
must  also  include  any  facilities  that  the 
unit  of  general  local  government 
operates,  contracts  for,  or  uses  inside  or 
outside  its  boundaries.  However,  the 
certification  does  not  apply  to  facilities 
operated  or  controlled  by  other 
governmental  units  within  the  local 
governmental  boundaries  that  are  not 
used  by  the  local  government. 

Comment.  Compliance  uith  the 
Disproportionate  Minority  Confinement 
mandate  is  difficult  to  assess  since  rt  is 
just  begiiming  to  unfold  in  many 
jurisdictions. 

The  guidelines  need  to  specify  how 
the  State  Advisory  Group's  should 
certify  unit  of  general  local  government 
compliemce  with  the  Disproportionate 
Minority  Confinement  where  the  Phase 
II  Study  has  yet  to  be  completed. 

Response.  The  inclusion  in  Title  V  of 
the  provision  requiring  local 
compliance  with  the  mandates  reflects 
an  intent  to  use  Title  V  funds  as  an 
inducement  to  bring  locaUties  into 
compliance.  The  State  Advisory  Groups 
and  the  State  agencies  should  use  this 
provision  to  gain  the  cooperation  and 
commitment  of  units  of  general  local 
govermnent  to  assess  and  address 
disproportionate  minority  confinement. 
To  certify  a  unit  of  general  local 
government  on  disproportionate 
minority  confinement  compliance,  the 
State  Advisory  Group  must  determine 
that  the  level  of  cooperation  and 
commitment  is  satisfactory  to  support 
efforts  to  achieve  the  goals  of  the 
disproportionate  minority  confinement 
provision. 

Comment.  The  certification  of 
compliance  with  the  mandates  should 
occur  at  the  time  the  subgrantee 
application  is  submitted. 

Response.  The  guideline  requires  that 
units  of  general  local  government  must 
obtain  a  certification  prior  to  applying 
for  an  award  of  funds.  This  requirement 
is  intended  to  eliminate  a  local 
government  developing  a  three  year 
comprehensive  plan  as  the  basis  for  an 
application  for  a  grant  which  the 
locality  is  ineligible  to  receive. 

Comment.  In  States  where  the 
compliance  monitoring  data  is 
generated  by  county-wide  reporting,  the 
State  Advisory  Croups  should  be 
allowed  to  certify  a  city's  compUance 
based  on  the  overall  compliance  status 
of  the  county. 

Response.  Section  505  of  the  JJDP  Act 
requires  that  in  order  for  a  unit  of 
general  local  government  to  be  eligible 
to  receive  a  grant  of  Title  V  funds,  the 
unit  must  be  "in  compliance  with  the 
requirements  of  part  B  of  Title  II. "" 


OJJDP  has  interpreted  this  to  mean  that 
the  unit  of  general  local  government 
which  is  seeking  eligibility  to  apply  for 
an  award  of  Title  V  funds  must  be  in 
compliance  with  the  four  "mandates"  of 
part  B  of  Title  II.  Thus,  a  city's 
eligibility  must  be  determined  by  the 
compliance  data  relevant  to  that  city. 

Comment.  The  language  under  the 
heading  "Local  Subgrantee 
Qualifications"  is  unclear.  It  appears  to 
say  that  all  units  of  general  local 
government  must  be  certified  by  the 
State  Advisory  Group  to  be  in 
compliance  with  the  mandates  of  the 
JPP  Act. 

Response.  The  guideline  does  not 
require  the  State  Advisory  Group  to 
certify  all  units  of  general  local 
government,  only  those  that  wish  to 
apply  for  Title  V  funds. 

Comment.  Is  it  up  to  each  State  to 
define  "at-risk?" 

Response.  The  guideline  states  that 
'the  target  population  is  all  at-risk 
children  in  a  given  community."  The 
Title  V  program  is  based  on  analyzing 
and  addressing  research -based  risk 
factors  which  are  identified  in  target 
communities.  All  children  and  vouth 
who  are  exposed  to  these  identified  risk 
factors  are  the  target  population.  In 
many  cases,  this  would  mean  all 
children  and  youth  in  a  target 
community  would  be  considered  at-risk 

Comment.  Define  in-kind  match,  and 
identify  what  type  of  in-kind  match  is 
allowed. 

Response.  In-kind  match  is 
determined  by  the  value  of  goods  and 
services  received  and  used  in  the 
program  that  do  not  have  a  money  cost 
to  the  grantee.  In-kind  match  may  be 
provided  by  the  grantee  or  donated  by 
a  third  party,  such  as  a  volunteer  or  a 
public  or  private  agency.  For  example, 
the  value  of  the  time  donated  by  a 
recreational  counselor  who  is  not  an 
employee  of  the  grantee  could  be 
counted  as  in-kind  match.  Likewise,  the 
value  of  office  space  or  equipment 
donated  by  a  private  corporation  could 
also  be  counted  as  in-kind  match.  Note 
that  the  value  of  the  time  of  an 
employee  of  the  grantee  who  is  not 
being  compensated  by  grant  funds,  but 
is  providing  service  to  the  project 
funded  by  the  grant,  would  be  counted 
as  cash  match. 
John  |.  Wilson. 

Acting  Adrninistra!or.  Of/ice  ofluvemle 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  94-18650  Filed  7-29-94;  8  45  am] 
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DEPARTME  fT  OF  THE  INTERIOR 
Office  of  ttHi  Secretary 
43CFRPart39 

RIN109O-AA'4 

Revised  Sta  ute  2477  Rights-of-Way 


Biireau  of  Land  Management. 
Service,  Fish  and  Wildlife 


Pare 


AGENCIES: 

National 
Service,  Intetior 

ACTION:  Proposed  rule 


summary:  T1  is  proposed  rule  would 
implement  t  le  Secretary  of  the  Interior's 
June  1,1993  recommendation  to 
Congress  tha  I  the  Department  of  the 
Interior  (Dep  artment)  promulgate 
regulations  a  ddressing  rights-of-way 
pursuant  to  Revised  Statute  (R.S.)  2477 
across  lands  now  administered  by  the 
Bureau  of  La  nd  Management,  the 
National  Pane  Service,  and  the  U.S.  Fish 
and  Wildlifd  Service.  R.S.  2477— a 
provision  adopted  by  Congress  in  1866 
that  granted  b  right-of-way  for  the 
construction  of  highways  across  public 
land  not  resarved  for  public  uses — was 
repealed  in  1976,  but  valid  existing 
rights-of-way  were  not  terminated. 

There  is  not  currently  in  place  any 
formal  administrative  process  by  which 
those  who  claim  R.S.  2477  rights-of-way 
can  have  thej  Department  make  binding 
determinaUdns  of  their  existence  and 
vahdity.  Fui  iiermore,  inconsistent 
court  interpi  stations  and  incomplete 
guidance  fro  n  the  Department  over  the 
years  have  d  Dne  little  to  elucidate  the 
nature  of  the  rights  acquired.  This 
proposed  ru  e  is  intended  to  clarify  the 
meaning  of  t  le  statute  and  provide  a 
workable  adninistrative  process  and 
standards  fo: '  recognizing  valid  claims. 

DATES:  Comj  aents  must  be  submitted  in 
writing  by  S  tptember  30, 1994. 
Comments  r  iceived  after  this  date  may 
not  be  consii  lered  in  the  decision- 
making proc  3SS  on  the  issuance  of  the 
final  rule. 

ADDRESSES:  Comments  on  these 
proposed  re|  illations  should  be  sent  to: 
U.S.  Departr  lent  of  the  Interior,  Main 
Interior  Builling.  1849  C  Street.  N.W., 
room  5555,  Washington,  DC  20240.  All 
comments  n  ceived  will  be  available  for 
public  review  v  in  room  5555  at  the  above 
address  betveen  the  hours  of  7:45  a.m. 
to  4:15  p.m.  J  Monday  through  Friday. 

FOR  FURTHEF  INFORMATION  CONTACT: 
Bureau  of  Land  Management:  Ron 
Montagna.  (;:02)  452-7782.  or  Ted  D. 
Stephenson,  (801)  539-^100.  National 
Park  Service :  Dennis  Burnett,  (202)  208- 
7675.  U.S.  F  sh  and  Wildlife  Service: 
Duncan  Bro'  vn,  (703)  358-1744. 


SUPPLEMENTARY  INFORMATION: 
Background 

R.S.  2477  states  simply:  "The  right-of- 
way  for  the  construction  of  highways 
over  public  lands,  not  reserved  for 
public  uses,  is  hereby  granted." 
Original  Iv,  the  grant  was  Section  8  of 
"An  Act  Granting  Right  of  Way  To  Ditch 
and  Canal  Owners  Over  The  Public 
Lands,  and  For  Other  Purposes,"  also 
known  as  the  Mining  Act  of  1866.  In 
1873  Section  8  was  codified  as  Section 
2477  of  the  Revised  Statutes,  hence  the 
reference  as  R.S.  2477.  In  1938  the 
statute  was  recodified  as  43  U.S.C.  932. 
On  October  21, 1976,  R.S.  2477  was 
repealed  by  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA). 
Public  Law  94-579,  Section  706(a),  90 
Stat.  2744,  2793  (1976).  FLPMA  did  not 
terminate  valid  rights-of-way  existing  on 
the  date  of  its  approval.  Section  509(a), 
90  Stat.  2781,  43  U.S.C.  1769;  Section 
701(a),  90  Stat.  2786,  43  U.S.C.  1701 
note. 

Although  this  more  than  a  century- 
and-a-quarter-old  provision  was 
repealed  nearly  18  years  ago, 
interpreting  it  today  remains  important, 
because  valid  rights-of-way  existing  at 
repeal  were  not  terminated.  In  recent 
years,  there  has  been  growing 
controversy,  concentrated  in  two 
Western  States,  over  whether  specific 
claimed  access  routes  ought  to  be 
considered  "highways"  that  were 
"constructed"  pursuant  to  R.S.  2477. 
and  if  so,  the  extent  of  the  rights  thus 
obtained.  This  controversy  stems  in 
large  part  fi-om  the  lack  of  specificity  in 
the  statutory  language,  which  has 
helped  create  unrealistic  expectadons  in 
interested  local  and  State  governments, 
environmental  and  wilderness 
protection  groups,  and  other  Federal 
land  users.  In  addition,  the  language  of 
R.S.  2477  causes  uncertainty  and 
potential  conflict  for  Federal  land 
managers  charged  with  managing  and 
protecting  Federal  lands  according  to 
ciurent  environmental  and  land  use 
laws. 

For  several  years  both  Congress  and 
the  Department  have  given  attention  to 
the  problems  posed  by  R.S.  2477.  Most 
recently,  in  the  Conference  Report  on 
the  Fiscal  Year  1993  Appropriations  Bill 
for  Interior  and  Related  Agencies 
(September  24, 1992),  Congress  directed 
the  Department  of  the  Interior  to  study 
the  history,  impacts,  status,  and 
alternatives  to  R.S.  2477  and  to  prepare 
a  report  that  provided  sound 
recommendations  for  assessing  the 
vahchty  of  claims.  On  June  1, 1993,  the 
Secretary  of  the  Interior  submitted  to 
Congress  the  United  States  Department 
of  the  Interior  Report  to  Congress  on 


R.S.  2477:  The  History  and  Management 
of  R.S.  2477  Rights-of-Way  Claims  on 
Federal  and  Other  Lands  (Report).  In  the 
Report,  the  Secretary  informed  Congress 
that  the  Department  of  the  Interior  (DOI) 
would  promulgate  regulations  to 
address  these  ongoing  concerns. 

During  preparation  of  the  Report,  the 
Department  obtained  public 
participation  in  two  stages.  Preliminary 
scoping  meetings  were  held  in 
December  1992  and  January  1993  in 
eight  western  cities.  Over  4,000  pages  of 
public  comments  were  received  and 
reviewed.  These  comments  were 
instrumental  in  preparing  a  March  1993 
draft  of  the  Report,  which  was 
circulated  to  approximately  4,000 
interested  parties.  Seven  additional 
public  meetings  were  held  to  solicit 
comments  on  the  draft.  Approximately 
1,000  pages  of  further  comments  were 
provided  to  the  Department.  All  public 
input  received  in  this  process  was 
considered  in  preparation  of  this 
proposed  rule. 

Need  for  the  Regulations 

Thousands  of  miles  of  highways  have 
been  constructed  across  the  public 
domain,  including  many  existing  State 
and  county  highways  in  the  Western 
United  States,  under  the  authorization 
of  R.S.  2477  and  similar  provisions. 
Rights-of-way  validly  acquired  pursuant 
to  R.S.  2477  are  historic  and  important 
means  of  access  to  and  across  Federal 
lands  for  local  citizens,  recreationists, 
and  Federal  land  managers  performing 
official  duties. 

Historically,  these  rights-of-way  have 
not  presented  many  problems  to  land 
managers,  because  in  general  their 
existence  is  obvious  and  unquestioned. 
However,  in  some  locales  in  recent 
years,  competing  ideas  about  the 
purposes  for  which  Federal  lands 
should  be  managed  have  mirrored    - 
competing  interpretations  of  what  the 
R.S.  2477  statute  granted.  Some  State 
and  county  governments,  intent  on 
maintaining  a  road  infrastructure  for 
their  citizens  and  providing  for 
economic  development,  have  turned  to 
R.S.  2477  as  a  guarantee  of  access  across 
and  to  Federal  lands,  believing  it  to 
provide  simpler  and  less  restrictive 
access  than  other  Federal  laws.  There 
are  some  proponents  of  unlimited  and 
unregulated  access  to  Federal  lands  who 
view  R.S.  2477  as  a  mechanism  on 
which  they  believe  they  can  rely  to 
circumvent  the  protective  requirements 
of  current  environmental  and  land  use 
law  and  to  authorize  the  present 
expansion  of  footpaths  and  animal  trails 
into  highways.  Some  environmental 
groups  view  R.S.  2477  with  alarm, 
believing  it  to  have  been  resurrected  so 
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long  after  its  repeal  as  a  weapon  to 
defeat  the  designation  of  existing  and 
potential  wilderness  areas  (which  are 
roadless  by  definition).  These  widely 
varying  views  have  created  controversy 
and  exacerbated  management  problems 
for  both  holders  of  the  rights-oHF-way  and 
•   Federal  land  managers. 

In  the  current  situation,  it  is  difScuh 
for  Federal  land  managers,  local 
governments,  and  public  land  users  to 
know  which  right-of-way  claims  are 
valid  and  where  they  lie.  These 
proposed  regulaticms  are  intended  to 
clarify  the  provision  in  its  historic 
context  and  to  provide  a  formal 
administrative  process — as  an 
alternative  to  potentially  expensive  and 
lengthy  judidai  proceedings— by  which 
validly  acquired  rights-of-way  will  be 
it'cognized  and  regulated. 

R.S.  2477  has  b^  the  subject  of 
inconsistent  interpretations.  The 
statutory  terms  "highway." 
"construction."  and  "public  lands  not 
reserved  for  public  uses"  have  not  been 
defined  completely  or  consistently. 
resulting  in  uncertainty  for  all. parties 
about  the  exact  nature  and  extent  of  the 
grant.  In  the  absence  of  uniform  Federal 
guidance,  court  decisions — sometimes 
applying  widely  varying  State  laws — 
have  also  failed  to  provide  corvsistent  or 
complete  interpretations.  Some  recent 
State  laws,  including  some  adopted  after 
the  repeal  of  R.S.  2477.  employ  overly 
broad  definitions  or  are  otherwise 
inconsistent  with  the  statutory 
requirements. 

Federal  land  managers  need 
consistent,  coherent  guidance  on  bow  to 
apply  this  provision  and  how  to  manage 
its  potential  conflicts  with  other  existing 
laws.  State  and  local  governments  and 
pubhc  land  users  need  greater  certainty. 
This  proposed  rule  would  clarify  the 
legal  meaning  of  these  terms  so  that 
validly  acquired  rights-of-way  can  be 
recognized  and  regulated  consistently 
and  fairly. 

In  most  cases,  records  do  not  exist 
doctunenting  the  existence  of  rights-of- 
way.  Highways  constructed  pursuant  to 
R.S.2477  did  not  require  any  specific, 
formal  approval  from  the  Federal 
government,  so  they  were  not  generally 
recorded  on  the  public  land  records.  A 
Federal  regulation  published  in  1980 
requested  claim  holders  to  notify  the 
Bureau  of  Land  Management  (BLM)  of 
the  existence  of  claims,  but  it  also 
expressly  said  that  the  filing  or  (ailing 
to  file  a  claim  would  have  no  legal 
effect.  43  CFR  2802.5(b)  (1980).  The 
response  elicited  by  this  request  was 
therefore  incomplete. 

This  uncertainty  can  cloud  the  title  of 
Federal,  State,  local,  private,  and  Indian 
UP  Alaska  Native  lands  with  possible 


unrecorded  restrictions  and  interfere 
with  the  ability  of  property  owners  and 
land  managers  to  manage  or  plan  for 
uses  of  the  laiul.  The  uncertainty  also 
leaves  claimants  with  undefined  and 
unrecorded  rights  and  the  potential  for 
confusion  in  tr>'ing  to  use  or  enforce 
those  rights. 

The  anility  of  Federal  agencies  to 
meet  their  statutory  obligations  is 
compromised  if  claims  are  not 
identified  with  finahty.  For  example. 
land  use  plarming  to  provide  for  orderly 
and  responsible  decisiorunaking  on 
Federal  lands  is  adversely  affected  if 
previously  unnoticed  or  unused  R.S. 
2477  rights-of-way  can  be  claimed  for  an 
indefinite  period.  Federal  land 
managing  agencies  are  required  by 
existing  laws  to  prepare  long-term  land 
use  planning  documents  that  identify 
and  analyze  the  condition  of  the  land, 
current  and  future  uses,  current  and 
future  environmental  protection 
measures,  and  other  measures  to 
establish  an  appropriate  management 
scheme.  Preparation  of  these  land  use 
plans,  whether  they  are  General 
Management  Plans  prepared  for  each 
unit  of  tlie  National  Park  Service  or 
Resource  Management  Plans  prepared 
for  BLM  lands,  is  a  lengthy,  complex 
process  designed  to  meet  existing  legal 
requirements,  the  needs  of  the  publir. 
and  the  resource. 

This  rule  intends  to  establish  a 
process  to  determine  which  claims  to 
rights-of-way  were  validly  acquired,  by 
requiring  the  filing  of  a  claim  within 
specified  time  periods.  Besides  offering 
a  way  to  have  rights  validated  without 
pursuing  court  actions,  finahzing  claims 
within  a  set  time  period  n-ill  give 
claimanUi  more  security,  because  as 
time  passes  it  will  become  increasingly 
difficult  to  determine  which  rigbts^- 
way  were  vafidly  acquired.  After  the 
locations  of  claimed  rights-of-way  are 
known.  Federal  land  managing  agencies 
will  be  better  able  to  plan  for  and 
manage  the  Federal  lands. 

R.S.  2477  and  Other  Means  of  Access  to 
and  Across  Federal  Lands 

Although  R.S.  2477  was  repealed  in 
1976.  other  methods  exist  of  obtaining 
access  to  or  across  Federal  lands.  There 
are,  in  fact,  several  provisions  and 
means  of  obtaining  access  across 
Federal  lands  other  than  R.S.  2477.  If  a 
right-of-way  under  R.S.  2477  is 
determined  not  to  exist  or  to  be  limited 
in  scope,  access  may  still  be  obtained 
under,  and  consistent  with,  these  other 
laws  allowing  access. 

Most  access  across  public  lands  is 
accomplished  informally  under  the 
privilege  of  casual  use  (defined  at  43 
CFR  part  2800),  without  the  necessity  of 


special  permission.  Refuge  and  pari 
visitors  or  pubbc  land  users  travel 
under  the  terms  of  casual  use  or  other 
implied  rights  that  do  not  require  a 
right-of-way  permit  or  other 
authorization. 

Reasonable  access  is  generally  made 
available  to  persons  engaged  in  valid 
uses  of  the  public  lands  such  as  mining 
claims,  mineral  leasing,  livestock 
grazing,  and  others.  Provisions  of  the 
Alaska  National  Interest  Lands 
Conser\-ation  Act  (ANILCA)  provide  for 
reasonable  access  across  Federal  lands 
to  inholdings  including  those  within 
National  Forests  and  within  blocks  of 
public  land  managed  by  BLM. 

Rights-of-way  for  roads  or  other 
access  can  be  applied  for  under  several 
other  provisions  of  existing  Federal  law 
such  as  Title  V  of  FLPMA.  Access  is 
sometimes  obtained  also  through 
reciprocal  road  agreements  between  .a 
Federal  agencj'  and  parties  seeking 
access  across  Federal  land.  This 
authority  is  found  at  43  CFR  2801.1-2. 

For  rights-of-way  in  Alaska.  Congress 
has  provided  certain  special  provisions. 
These  include  pubhc  easements  across 
selected  Native  corporation  lands 
pursuant  to  Section  17(b)  of  the  Alaska 
Native  Claims  Settlement  Act  (ANCSAJ 
and  the  Transportation  and  Utility 
Corridor  system  process  under  Title  XI 
of  ANILCA. 

Regulation  of  Valid  R.S.  2477  Riebts-of- 
Way 

Congress  enacted  R.S.  2477  during  a 
period  when  the  Federal  Government 
was  promoting  settlement  of  the  West. 
In  the  same  era  and  in  the  same  manner. 
Congress  granted  ri^ts-of-way  for 
numerous  purposes,  perhaps  most 
commonly  for  the  construction  of 
railroads.  R.S.  2477  was  part  of  an  Act 
that  granted  other  types  of  rights-of-way 
and  certain  mining  rights.  Later 
recodified  along  with  other  rights-of- 
way  provisions,  this  simple  statute  had 
a  very  specific  purpose,  limited  by  its 
own  terms,  to  authorize  the  construction 
of  highways  across  the  public  domain. 
There  is  no  legislative  history 
elaborating  on  Congress'  intent  in 
passing  this  provision. 

With  the  passage  of  FLPMA.  Congress 
determined  that  lands  managed  by  the 
Bureau  of  Land  Management  should  lie 
retained  in  public  ownership  and 
managed  according  to  the  principles  of 
multiple  use  and  sustained  yield,  while 
preventing  unnecessary  or  undue 
degradation  of  the  lands.  43  U.S.C 
1732(a).(b).  FLPMA  also  sets  forth  a 
process  for  areas  to  be  reviewed  and 
designated  as  Wilderness  Study  Areas 
(WSAJ  while  Congress  considers 
inclusion  of  these  areas  in  the  National 
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Wilderness  ^reservation  System. 
Section  603  c)  of  FLPMA  requires  that 
these  areas  i  re  to  be  managed  under 
FLPMA  and  "other  appHcable  law"  in  a 
manner  thai  will  preserve  the  suitability 
for  designat  on  as  wilderness  and  to 
prevent  unr  ecessary  or  undue 
degradation  and  to  provide 
environmental  protection.  43  U.S.C. 
1732(c). 

In  additia  n  to  providing  for  new 
managemen !  standards,  FLPMA 
repealed  R.!  i.  2477  and  numerous  other 
similar  pro\  isions,  and  provided  a  new, 
consolidate^ !  process  for  the  granting 
and  manage  ment  of  rights-of-way  over 
Bureau  of  L  md  Management  lands  (and 
National  Fo  -est  lands).  Public  Law  94- 
579,  Sectioi  706(a),  90  Stat.  2744,  2793 
(1976):  FLP  AA.  Title  V,  43  U.S.C.  1761- 
1771.  FLPV  A  neither  terminated 
existing  rigl  its-of-way,  nor  exempted 
them  from  i  egulation  under  its 
standards.  I  ublic  Law  94-579,  Section 
701(a),  90  Stat.  2786,  43  U.S.C.  1701 
note.  See  al  lo,  Sierra  Club  v.  Model,  848 
F.2d  1068,    086-1088  (10th  Cir.  1988) 
(valid  exist:  ng  R.S.  2477  right-of-way 
can  be  regu  ated  by  BLM  to  prevent 
umiecessar  ■  and  undue  degradation). 

Similarly  when  Congress  passed  laws 
creating  the  National  Park  System  and 
the  Nationa  Wildlife  Refuge  System,  it 
imposed  ne  iv,  more  protective 
managemer  t  standards  on  these 
categories  c  f  Federal  land  and  directed 
the  Departr  lent  to  uphold  these 
standards.  ^  Vhen  most  parks  or  refuges 
were  create  i.  pre-existing  rights 
including  r  ghts-of-way  usually  were 
not  termina  ted,  but  became  subject  to 
the  new  ma  iiagement  regime.  For 
example,  ti  b  courts  have  interpreted  the 
authority  o  the  National  Park  Service  to 
include  reg  ilation  of  pre-existing  R.S. 
2477  rights  of-way  across  National 
Parks.  Unit  <d  States  v.  Vogler.  859  F.2d 
638  (9th  Ci) .  1988),  cert,  denied.  488 
U.S.  1006  (  989). 

R.S.  2477  must  be  read  against  these 
requiremen  ts.  While  existing  rights 
pursuant  to  R.S.  2477  were  not 
terminated,  their  preservation  did  not 
provide  pre  spective,  lonrestricted 
authority  t<  create  or  improve  highways 
without  rej  ard  for  the  purposes  of  these 
land  mana^  ement  systems,  or  other 
environmei  ital  and  resource  protection 
laws.  That  s,  rights-of-way  vaUdly 
acquired  pjirsuant  to  R.S.  2477  remain 
subject  to  n  (gulation  under  the  Federal 
laws  that  g(  ivem  the  underlying  and 
adjacent  Fe  deral  lands.  An  Advance 
Notice  of  P  x)posed  Rulemaking, 
published  Separately  today,  announces 
that  the  Department  is  considering 
whether  an  d  how  to  promulgate  specific 
regulations  to  address  the  management 
of  R.S.  247'  rights-of-way. 


Role  of  State  and  Federal  Law 

The  relationship  between  State  and 
Federal  law  is  important  both  for 
determining  wheUier  a  right-of-way  was 
vahdly  acquired  and  for  determining  the 
scope  of  a  right-of-way.  The  proposed 
rule  states  that  Federal  law  controls 
interpretation  of  the  offer  made  by  R.S. 
2477,  but  that  claimants  are  required 
also  to  comply  with  State  law,  which 
therefore  may  further  condition  the 
acceptance  of  a  right-of-way  or  define  its 
scope.  A  claimant  caimot,  however, 
accept  under  State  law  something  that 
was  not  offered  by  Federal  law. 

The  interplay  between  State  and 
Federal  law  has  created  some  confusion, 
which  this  proposed  rule  is  intended  to 
ehminate.  The  rule  would  continue  to 
recognize  the  role  of  State  law,  to  the 
extent  that  State  law  is  consistent  with 
the  baseline  requirements  of  Federal 
law.  The  Department  is  authorized  to 
recognize  only  those  interests  in  the 
Federal  lands  that  have  been  established 
in  accordance  with  the  directions  of 
Congress.  It  carmot  recognize  highways 
purported  to  be  established  under  State 
laws  that  do  not  meet  the  minimal 
Federal  statutory  requirements,  written 
into  R.S.  2477,  for  construction  of  a 
highway  over  unreserved  public  lands. 

This  position  was  articulated  as  early 
as  1898.  Secretary  C.N.  Bliss  reviewed 
an  Order  of  the  Board  of  County 
Commissioners  of  Douglas  County, 
Washington,  which  declared  that  with 
respect  to  R.S.  2477,  all  section  lines  in 
the  county  would  be  the  center  lines  or 
side  lines  of  highways  that  would  be 
hereby  declared  to  be  60  feet  in  vndth. 
Observing  that  the  county's  order 
"embodies  the  manifestation  of  a 
marked  and  novel  liberality  on  the  part 
of  the  county  authorities  in  dealing  with 
the  pubhc  land,"  the  Secretary  affirmed 
the  decision  of  the  General  Laind  Office 
that  such  State  action  could  not  validly 
accept  the  R.S.  2477  grant.  The 
Secretary's  decision  provides  guidance 
on  the  appropriate  interpretation  of 
these  issues  still  before  the  Department 
nearly  one  hundred  years  later: 

There  is  no  showing  of  either  a  present  or 
a  future  necessity  for  these  roads  or  that  any 
of  them  have  been  actually  constructed,  or    . 
that  their  construction  and  maintenance  is 
practicable.  Whatever  may  be  scope  of  the 
statute  under  consideration  it  certainly  was 
not  intended  to  grant  a  right  of  way  over 
public  lands  in  advance  of  an  apparent 
necessity  therefor,  or  on  the  mere  suggestion 
that  at  some  future  time  such  roads  may  be 
needed. 

26  I.D.  446,  at  447  (1898). 

As  this  decision  illustrates,  R.S.  2477 
was  intended  to  convey  a  right-of-way 
for  highway  purposes  upon  actual 
construction,  and  not  merely  upon  the 


suggestion  that  a  State  or  local 
government  might  need  a  highway  in  a 
suggested  location  at  a  later  time. 

The  Department  has  referred  to  State 
law  to  fill  in  gaps  in  the  terms  of  R.S. 
2477.  See  43  CFR  244.55  (1939);  BLM 
Manual,  Rel.  2-229.  This  is  consistent 
with  the  approach  taken  by  Federal 
courts,  which  have  recognized  that 
while  the  scope  of  a  grant  of  Federal 
lands  is  a  question  of  Federal  law,  and 
that  any  doubt  as  to  the  scope  of  the 
grant  under  R.S.  2477  must  be  resolved 
in  favor  of  the  Government,  the 
Department  may  properly  look  to  State 
law  to  determine  the  scope  of  a  right-of- 
way.  See,  e.g..  United  States  v.  Gates  of 
the  Mountains  Lakeshore  Howes,  732 
F.2d  1411, 1413  {9th  Cir.  1984);  Sierra 
Club  V.  Hodel,  848  F.2d  1068  (10th  Cir. 
1988). 

When  R.S.  2477  was  repealed,  the 
ability  to  acquire  new  rights  under  its 
auspices  was  also  revoked.  Therefore, 
provisions  of  State  laws  that  authorize 
the  "establishing"  of  highways  without 
the  requirements  that  there  be  actual 
construction  of  a  highway  over 
unreserved  public  lands,  or  provisions 
that  authorize  expansion  of  the  scope  of 
a  right-of-way  vested  as  of  the  repeal  of 
the  statute  (or  the  reservation  of  the 
land,  whichever  was  earlier)  conflict 
with  Federal  law  and  may  not  be 
utilized. 

When  the  Department  makes  a 
determination  concerning  the 
acquisition  or  scope  of  a  right-of-way 
under  these  regulations,  it  will  refer  to 
State  law  as  appropriate.  The  pertinent 
State  law  is  that  which  was  in  effect  at 
the  time  of  the  repeal  of  R.S.  2477  or  at 
the  time  of  the  reservation  of  the  land, 
whichever  came  first.  All  rights  that 
could  have  been  acquired  must  have 
been  acquired  prior  to  that  date. 
Subsequent  revisions  of  State  law 
cannot  expand  these  rights. 

While  this  proposed  rule  was  in 
preparation,  a  panel  of  the  Ninth  Circuit 
Court  of  Appeals  issued  a  decision  in 
the  case  of  Schultz  v.  Department  of  the 
Army,  92-35197,  92-35580. 1993  U.S. 
App.  Lexis  31037,  (9th  Cir.,  Nov.  30, 
1993).  The  panel  decision  took  a 
somewhat  more  lenient  view  of  the 
criteria  for  establishing  a  valid  R.S.  2477 
right-of-way  than  does  this  proposed 
rule.  The  Federal  Government  believes, 
the  panel  decision  is  not  consistent  with 
congressional  intent  or  practice  under 
the  statute,  and  the  United  States  is 
seeking  a  rehearing  of  the  panel's 
decision  before  the  full  Ninth  Circuit 
Court  of  Appeals.  The  Department  will, 
of  course,  take  any  final  decision  in  the 
case  into  account  in  moving  forward 
with  a  final  rule. 


The  Department  specifically  requests 
comroeiUs  on  the  foregoing 
interpretation  of  the  relationship 
between  State  and  Federal  law  as 
applied  to  R.S.  2477, 

Structure  and  Objective  of  the  Proposed 
Rule 

This  proposed  regulation  is  the  first  of 
two  proposed  parts.  This  part  outlines  a 
process  for  determining  which  rights-of- 
way  were  validly  acquired.  The  second 
part,  published  separately  today  as  an 
Advance  Notice  of  Proposed 
Rulemaking,  will  outline  options  the 
Department  is  considering  for 
determining  how  validly  acquired 
rights-of-way  will  be  managed  on 
Department  of  the  Inten'or  Unds. 

This  proposed  rule  aims  to:  define  key 
terms  of  the  statute,  provide  a  process 
for  assertion  of  claims  for  rights-of- 
ways,  establish  an  administrative 
procedure  for  the  orderly  and  timely 
processing  of  claims,  establish  a  process 
for  input  from  the  public  prior  to  the 
administrative  determination  of  a  claim, 
and  provide  an  appeal  process  for  any 
adversely  affected  party.  The  proposed 
regulations  that  will  implement  these 
objectives  are  proposed  jointly  by  the 
Bureau  of  Land  Management,  the 
National  Park  Service,  and  the  U.S.  Fish 
and  Wildlife  Service  in  this  rulemaking 
action  and  will  be  codified  at  43  CFR 
part  39. 

As  indicated  in  an  Advance  Notice  of 
Proposed  Rulemaking,  published 
separately  today,  the  Department  is  also 
considering  whether  and  how  to  manage 
rights-of-way  determined  to  be  validly 
acquired  under  these  provisions.  The 
Bureau  of  Land  Management,  the 
National  Park  Service,  and  the  U.S.  Fish 
and  Wildhfe  Service  are  each 
considering  the  need  for  regulations  to 
govern  the  management  of  R.S.  2477 
rights-of-way  found  to  be  validly 
acquired,  consistent  with  the  legal 
requirements  that  govern  the  adjacent 
and  imderlying  Federal  lands.  Separate 
management  regulations  for  each  agency 
may  be  necessary  because  each  has 
different  statutory  authority  and 
management  standards. 

Applicability  of  the  Regulations 

These  regulations  would  apply  to  all 
lands  managed  by  the  Bureau  of  Land 
Management,  the  National  Park  Service, 
and  the  U.S.  Fish  and  Wildlife  Service. 
Federal  lands  under  the  administrative 
jurisdiction  of  other  bureaus  in  the 
Department  of  the  Interior  or  other 
Federal  agencies  would  not  be  affected 
by  these  regulations. 

These  regulations  are  intended  to 
create  a  process  by  which  R.S.  2477 
right-of-way  claims  can  be 


systematically  filed  and  reviewed  to 
determine  whether  the  elements  of  the 
R.S.  2477  statute  were  met  In  order  for 
the  Department  to  recognize  that  a  right- 
of-way  exists  pursuant  to  RS.  2477.  a 
highway  had  to  have  been  constructed 
when  the  public  land  it  traverses  was 
not  reserved,  or  prior  to  the  repeal  of 
R.S.  2477.  whichever  was  earlier. 

The  process  provided  in  the  proposed 
rule  is  not  an  application  process  for 
new  rights-of-way,  and  the  Department 
cannot  grant  new  rights  through  these 
provisions.  Ratfaei.  it  is  a  process  fbr 
formal  recognition  by  the  Department  of 
rights-of-way  that  were  validly  acquired 
pursuant  to  R.S.  2477  prior  to  its  repeal 
and  the  enactment  of  FLPMA.  The 
Department's  recognition  that  a  right-of- 
way  was  validly  acquired  will  improve 
manageability  and  convenience  for  the 
holder  of  the  right-of-way  and  the 
Federal  land  manager. 

The  proposed  rule  would  establish 
specific  filing  reqtiirements  and  a 
specific  process  to  facilitate  efficient 
processing  of  claims  The  implementing 
Federal  officials  will  work  with 
claimants  to  comply  with  these 
requirements.  Failure  to  follow  the 
process  as  outlined  will  delay 
processing  and  may  result  in  an 
administrative  denial  of  the  claim.  An 
administrative  denial  of  a  claim  can  be 
appealed  to  the  Director  of  the 
appropriate  agency,  and  if  the  desired 
relief  is  not  received,  to  an  appropriate 
Federal  court. 

R.S.  2477  rights-of-way  that  cross 
private  or  Indian  or  Alaska  Native  lands 
are  not  governed  or  affected  fcy  these 
regulations.  The  Department  does  not 
intend  to  make  administrative 
determinations  of  claims  for  rights-of- 
way  that  cross  lands  that  are  now  in 
State,  private,  Indian,  or  Alaska  Native 
ownership  or  under  the  jurisdiction  of 
another  Federal  agency. 

Section  by  Section  Analysis 

Section  39.1    Purpose 

This  section  would  state  the  purposes 
of  the  rule. 

Section  39.2    Authority 

This  section  would  provide  citations 
to  the  general  authorities  of  the 
Secretary  of  the  Interior,  and  to  the 
specific  authorities  of  the  National  Park 
Service.  Bureau  of  Land  Management, 
and  U.S.  Fish  and  Wildlife  Service  to 
manage  the  Federal  lands. 

Section  39.3-    Definitions 

This  section  would  define  the 
statutory  terms  of  R.S.  2477  and  other  . 
key  terms  in  these  regulations. 

Paragraph  (a)  Admmistrative 
Determination:  The  decision  made  by 


the  authorized  ofiicer  after 
consideration  of  the  evidence  would  be 
called  the  administrative  determination. 
It  will  include  a  finding  of  whether  the 
right-of-way  was  validly  acquired,  and  if 
so,  describe  its  scope.  If  a  claimant  has 
received  a  judicial  determination  that  a 
right-of-way  was  validly  acquired,  the 
administrative  determiiuilian  will 
describe  any  aspects  of  the  right-of-way 
not  decided  by  the  court,  including,  if 
applicable,  its  scope. 

Paragraph  (b)  Authorized  Officer. 
Claimants  would  file  their  claims  with 
an  authorized  officer.  The  authorized 
officer  is  the  State  Director  of  the 
Bureau  of  Land  Management,  or  the 
Regional  Director  of  the  Fish  and 
Wildlife  Service,  or  the  Regioiui 
Director  of  the  National  Park  Service, 
who  has  jurisdiction  over  the  Federal 
land  over  which  a  claim  pursuant  to 
R.S.  2477  lies.  The  rule  proposes  that 
State  or  Regional  Directors  be 
authorized  to  delegate  this 
responsibility. 

Paragraph  (c)  Claim;  This  term  would 
be  defined  as  the  filing  of 
documentation  that  asserts  the  existence 
and  scope  of  a  right-of-way  pursuant  to 
R.S.  2477  across  lands  managed  by  the 
Department  of  the  Interior.  Claims  must 
contain  information  sufficient  to  allow 
the  authorized  officer  to  evaluate  the 
validity  of  the  claim  and/ or  to  describe 
its  scope. 

Paragraph  (d)  Claimant;  The  term 
claimant  would  be  ft«»finf»d  as  any 
person  or  entity  asserting  the  existence 
of  and  a  property  interest  in  a  right-of- 
way  pursuant  to  R.S.  2477  across  lands 
managed  by  the  Department  of  the 
Interior  under  these  regulations  or  in 
any  court  action.  The  Department 
presumes  that  all  claimants  will  be  Slate 
or  local  government  agencies  with 
authority  for  public  highway 
management  However,  there  may  be 
rare  cases  in  which  a  private  citizen 
constructed  and  operates  a  highway 
(that  meets  all  other  requirements)  in 
such  a  manner  as  to  have  validly 
acquired  a  right-of-way  pursuant  to  R.S, 
2477.  The  Department  will  consider 
such  claims,  unless  they  arg  precluded 
by  State  law,  but  will  require  that  these 
same  standards  be  met.  The  Department 
specifically  requests  comments  on 
whether  and  how.  in  any  case  of  a 
private  claim.  State  or  local  agencies 
with  jurisdiction  over  highways  in  the 
area  should  be  notified,  consulted,  and 
involved  in  the  determination  of 
validity. 

Paragraph  (e)  Construction:  In 
interpreting  R.S.  2477,  ordinary  rules  of 
statutory  construction  dictate  that  every 
word  in  the  statute  be  given  effect.  See 
Sutherland.  Statutory  Construction, 
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construction 

The  definition  in  the  proposed 
regulations  w  3uld  recognize  that 
standards  of  1  ighway  construction 
technology  ct  anged  between  the  time 
when  R.S.  24  '7  was  passed  and  when 
it  was  repeaU  d.  The  definition  also 
recognizes  thi  it  Congress  intended  in 
R.S.  2477  to  a  uthorize  a  specific 
activity — the  :onstruction  of 
highways — ai  id  did  not  intend,  and 
would  not  ha  /e  needed,  to  authorize 
less  durable  f  3rms  of  access.  The 
proposed  ruh  ,  therefore,  would  require 
that  intentioi  al  physical  acts  be 
performed  wi  th  the  achieved  purpose  of 
preparing  a  d  jrable,  observable, 
physical  moqification  of  land  and  that 
this  modification  be  suitable  for 
highway  trafl  c. 

Where  a  pa  :h  or  trail  was  created 
initially  by  tt  e  mere  passage  of  vehicles, 
the  construct  on  requirement  is  met 
only  if  the  pa  ii  or  trail  has  been 
subsequently  maintained  by  acts  that 
meet  the  requirements  of  construction, 
before  the  lat^  ist  available  date  (defined 
below).  Consi  ruction  of  a  highway 
caxmot  be  accomplished  solely  by  any  of 
the  following  activities:  continual 
passage  over  )  surface  that  has  not 
previously  b«  en  intentionally 
constructed,  uven  if  the  continual 
passage  even  ually  creates  a  defined 
route;  clearin  i  of  vegetation;  or  removal 
ef  large  rocks  The  Department 
specifically  r  jquests  comments  on  this 
definition,  in:luding  the  requirements 
to  show  inter  tional  acts,  durable  and 
observable  pi  tysical  modifications  of 
land,  and  a  li  iik  to  highway  traffic. 

Paragraph  f)  Highway:  R.S.  2477 
authorized  tt  e  construction  of 
highways,  nc  I  railroads  or  canals  or 
other  types  o '  access.  When  R.S.  2477 
was  enacted,  a  highway  was  understood 
to  mean  an  o  Jen  public  road  that  served 
public  travel  or  commerce  needs  or 
connected  pi  ices  between  which  people 
or  goods  trav  jled.  Congress  presumably 
authorized  tl  e  construction  of  highways 
to  make  it  pc  ssible  for  vehicles, 
including  w£  gons.  to  travel  them.  There 
is  no  legislat  ve  history  to  suggest  that 
Congress  me  int  to  authorize  the 
construction  of  highways  for  private 
uses,  for  foot  traffic,  or  for  a  road  that 


did  not  provide  needed  access  from  one 
public  destination  to  another. 

The  Department  specifically  requests 
comments  on  this  definition,  including 
the  requirements  to  show  ciurent  use, 
vehicular  use,  public  use,  and  the 
connection  between  places  made 
possible  byAhe  construction  of  the 
highway.  The  Department  also  requests 
comments  on  whether  any  of  these 
terms  needs  further  definition.  The 
Department  is  considering  whether  to 
require  a  more  specific  showing  that  a 
right-of-way  that  once  existed,  but  is  no 
longer  used,  has  not  been  abandoned 
and  requests  comments  on  this  issue. 

This  definition  of  highway  would  not 
rule  out  the  later  adoption  of  a  private 
road  by  a  public  entity,  prior  to  repeal 
of  the  statute  (or  reservation  of  the  land 
if  this  was  earlier)  in  order  to  estabfish 
the  right-of-way  under  the  authority  of 
R.S.  2477.  The  Department  dr-es  not 
intend  to  require  that  all  ngiiis-of-way 
run  from  city  to  city;  as  long  as  the  route 
connects  identifiable  places  to  which 
the  public  travels.  It  may  meet  this 
requirement.  The  Department  therefore 
interprets  the  term  highway  to  mean  a 
thoroughfare  that  is  currently  and  was, 
prior  to  the  latest  available  date,  used  by 
the  public  without  discrimination 
against  any  individual  or  group  for 
passage  of  vehicles  carrying  people  or 
goods  from  place  to  place.  State  law  that 
was  in  effect  on  the  latest  available  date 
may  place  additiontil  limits  on  what 
kind  of  thoroughfare  can  be  considered 
a  highway  in  that  State — claimants  are 
also  required  to  comply  with  these 
limits. 

Paragraph  (g)  Holder:  The  term  holder 
means  someone  whose  claim  of  a  right- 
of-way  pursuant  to  R.S.  2477  has  been 
determined  to  be  valid  under  these 
regulations  or  by  a  Federal  court  in  an 
appropriate  case  (see  definition  of 
Judicial  Determination). 

Paragraph  (h)  Improvement:  The 
proposal  divides  all  maintenance  or 
construction  activities  that  might  take 
place  on  a  claimed  right-of-way  into  two 
categories:  improvements  and  routine 
maintenance  (which  is  defined 
separately).  Improvements  are 
considered  any  of  these  activities  that 
expand  the  scope  of  the  right-of-way; 
routine  maintenance  activities  are  any 
activities  within  that  scope. 
Improvements  may  include  activities 
such  as  paving  a  dirt  road,  widening  a 
right-of-way,  clearing  vegetation  fi'om 
outside  the  scope  of  the  right-of-way, 
removing  materials  from  adjacent 
Federal  lands,  realignment,  or  new 
occupation  of  Federal  land  for  any 
purpose.  The  Department  does  not 
interpret  the  R.S.  2477  savings  provision 
to  authorize  improvements  that  expand 


the  scope  of  the  right-of-way  as  it 
existed  on  the  latest  available  date.  The 
Department  requests  comments  on  these 
issues,  including  comments  on  how 
specific  the  regulations  should  be  on 
these  points. 

Paragraph  (i)  Judicial  Determination: 
The  term  judicial  determination  means 
a  decision  by  a  United  States  Federal 
court  holding  that  someone  validly 
acquired  a  right-of-way  pursuant  to  R.S. 
2477.  The  Department  of  the  Interior 
will  not  give  binding  effect  to  State 
court  determinations  on  the  validity  of 
rights-of-way  pursuant  to  R.S.  2477 
unless  the  United  States  was  a  party  to 
those  cases  (which  was  rarely  if  ever  the 
case).  However,  if  a  claimant  has 
received  a  State  court  determination 
that  a  right-of-way  was  validly  acquired 
pursuant  to  R.S.  2477,  it  is  evidence  that 
the  authorized  officer,  will  consider  in 
meiking  his  or  her  administrative 
determination. 

Paragraph  (j)  Latest  Available  Date: 
This  is  the  latest  date  on  which  a  party 
could  have  acquired  a  right-of-way 
pursuant  to  R.S.  2477.  The  latest 
available  date  is  the  earliest  of  (1)  the 
date  of  repeal  of  R.S.  2477  (October  21; 
1976)  in  the  case  of  public  lands  that 
were  unreserved  as  of  that  date,  or  (2) 
the  date  the  public  lands  were  reserved 
for  public  uses  (such  as  the  date  of 
reservation  of  the  lands  to  create  a 
National  Park),  because  at  that  point  the 
land  was  no  longer  "not  reserved  for 
public  use." 

Paragraph  (k)  Maintenance: 
Maintenance  is  defined  in  this  section 
as  recurring  or  periodic  actions  that 
repair  and  prevent  damage  to  the  right- 
of-way  surface  and  keep  the  right-of- 
way  surface  suitable  for  travel  by  the 
intended  vehicles.  This  term  is  included 
in  order  to  provide  descriptions  of  the 
usual,  periodic  kinds  of  activities  that 
are  conducted  on  public  highways  and 
must  be  read  along  with  the  terms 
"improvements"  and  "routine 
maintenance,"  both  of  which  are 
defined  separately.  Maintenance 
activities  may  include:  grading, 
planking,  graveling,  asphalting, 
surfacing,  cuts  and  fills,  preparation  of 
drainage  ditches,  curbing,  or  installation 
of  culverts.  The  Department  requests 
comments  on  these  issues. 

Paragraph  (1)  Public  Lands  Not 
Reser\'ed  for  Public  Uses:  This  term  is 
used  in  R.S.  2477  and  means  lands 
owned  by  the  United  States  that  were 
available  and  open  to  the  public  under 
various  public  land  laws  that  provided 
for  disposition  to  the  public,  but  that 
had  not  been  set  aside,  withdrawn, 
reserved,  dedicated,  settled,  preempted, 
entered,  appropriated,  disposed  of, 
located,  or  otherwise  reserved.  These 
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are  now  commonly  referred  to  as 
"uiu-eserved  public  lands."  Lands  can 
be  reserved  by  an  Act  of  Congress, 
Presidential  Proclamation  or  Executive 
Order,  Secretarial  Order,  or  other 
classification  action. 

These  proposed  regulations  would  not 
apply  to  reserved  Federal  lands, 
acquired  Federal  lamds,  privately  held 
lands,  or  lands  held  in  fee  by  Indian 
tribes  or  by  individual  Indians  or  Alaska 
Natives. 

Paragraph  (m)  Public  Land  Records: 
This  term  refers  to  the  records  of  the 
Bureau  of  Land  Management  and  the 
Bureau's  predecessor  agency,  the 
General  Land  Office.  These  records  are 
relevant  even  where  the  claimed  R.S. 
2477  right-of-way  crosses  lands 
managed  by  the  National  Park  Ser\ice  or 
the  U.S.  Fish  and  Wildlife  Service.  This 
is  because  the  right-of-way  must  have 
been  acquired  prior  to  the  land  being 
withdrawn  or  reserved  as  a  National 
Park  or  Wildlife  Refuge,  that  is.  when 
the  lands  were  managed  by  the  Bureau 
of  Land  Management  or  its  predecessor 
agency. 

Paragraph  (n)  Routine  maintenance: 
This  term  would  be  defined  as 
maintenance  activities  that  are  within 
the  scope  of  the  right-of-way  as  it 
existed  on  the  latest  available  date. 
Activity  that  expands  the  scope  is 
considered  an  "improvement."  Routine 
maintenance  may  include  activities 
such  as  grading,  or  repairing  potholes  or 
existing  culverts,  and  other  minor, 
necessary  activities  that  do  not  alter  the 
character  of  the  right-of-way  or  affect 
Federal  lands.  Routine  maintenance 
probably  would  not  include  activities 
such  as  paving  a  dirt  road,  widening  the 
right-of-way,  clearing  vegetation  outside 
the  scope  of  the  right-of-way,  removing 
material  fitjm  adjacent  Federal  lands, 
realignment,  or  new  occupation  of 
Federal  land  for  any  purposes.  The 
Department  requests  comments  on  these 
issues. 

Paragraph  (o)  Scope:  Until  the  repeal 
of  R.S.  2477  (or  the  reservation  of  the 
land,  if  earlier),  claimants  could  acquire 
new  rights-of-way  or  expand  the  scope 
of  already  acquired  rights-of-way  by 
constructing  additional  highways  or  by 
widening,  realigning,  or  otherwise 
expanding  an  existing  highway.  After 
the  latest  available  date,  however,  no 
new  rights  under  R.S.  2477  could  be 
acquired.  New  rights-of-way  and  new 
uses  of  Federal  land  require 
authorization  under  FLPMA  or  other 
statutory  authorities.  The  scope  of  the 
right-of-vray  that  the  holder  validly 
acquired  is  that  which  was  actually  in 
use  for  public  highway  purposes  at  the 
latest  available  date.  Where  State  law,  as 
of  the  latest  available  date,  further  limits 


the  scope  of  a  right-of-way,  these  limits 
also  apply.  The  Department  specifically 
requests  comments  on  its  interpretation 
of  scope,  including  whether  or  when  it 
is  necessary  or  useful  for  the 
Department  to  provide,  as  part  of  its 
Administrative  Determination,  a  written 
description  of  scope  and.  if  so,  what 
parameters  should  be  used  to  describe 
it. 

The  authorized  officer  will  generally 
look  to  the  current  condition  of  the 
right-of-way  as  evidence  of  the  validly 
acquired  seope.  Any  future  expansions 
of  scope  or  creation  of  new  rights-of- 
way  would  need  to  be  authorized  under 
other  available  statutory  provisions, 
such  as  Title  V  of  FLPM.^.  Some 
expansion  of  scope  may  have  occurred 
after  the  repeal  of  R.S.  2477  in  1976  (or 
reser\ation  of  the  land  if  earlier)  on 
some  rights-of-way.  Generally,  the 
Department  does  not  intend  to  treat 
these  activities  as  trespass,  unless 
neither  the  courts  nor  the  Department 
approved  the  expansion  and  significant 
public  values  are  threatened  by  the 
expansion.  In  some  cases.  Department 
officials  and  Federal  courts  authorized 
expansion  of  the  scope  of  a  particular 
right-of-way  and  these  authorizations 
will  be  upheld. 

Paragraph  (p)  Secretary:  This  term 
means  the  Secretary  of  the  Interior. 

Section  39.4    Recognition  of  a  Validly  ■ 
Acquired  Grant 

This  section  would  provide  that  the 
Department  will  recognize  Federal  court 
decisions,  and  decisions  of  the 
authorized  officer  under  these 
regulations,  that  a  right-of-way  was 
validly  acquired.  All  parties  that  already 
have  obtained  judicial  determinations 
that  they  hold  a  right-of-way  pursuant  to 
R.S.  2477  must  file  a  copy  of  the  judicial 
determination  with  the  authorized 
officer.  This  will  allow  the  Department 
to  maintain  current,  accurate  records 
and  to  manage  the  right-of-way 
appropriately.  Any  issues  that  are  not 
resolved  in  the  judicial  determination, 
including  the  scope  of  a  right-of-way. 
will  be  determined  by  the  authorized 
officer  under  these  regulations. 

This  section  further  provides  that  the 
Department  will  recognize  the  scope  of 
a  right-of-way  when  it  is  described  by 
either  a  Federal  court  or  the  authorized 
officer.  Where  a  claimant  has  received  a 
judicial  determination  of  validity,  but 
the  court  does  not  provide  a  specific 
description  of  its  scope,  the  holder  must 
file  a  claim  to  gain  recognition  of  the 
scope. 


Section  39.5    Interests  Granted  and 
Retained  by  the  United  States 

This  section  would  enumerate  the 
limited  interests  that  were  granted  and 
acquired  under  R.S.  2477.  The 
Department  is  considering  whether 
these  regulations  should  authorize  the 
U.S.  to  receive  a  conveyance  of  an  R.S. 
2477  right-of-way  from  a  claimant  or 
holder,  consistent  with  appUcable  law 
and  subject  to  appropriate  terms  and 
conditions.  Such  conveyances  may  be 
mutually  beneficial  in  cases  where  a 
State  or  county  does  not  want  to  retain 
the  legal  and  financial  liability  for  an 
R.S.  2477  right-of-way,  but  the  right-of- 
way  provides  important  public  access  to 
or  across  Federal  lands.  The  Department 
specifically  requests  comments  on  this 
issue. 

Section  39.6    Filing  Process  for 
Administrative  Determination 

Paragraph  (a)  Requirement  to  File  a 
Claim.  Claimants  would  be  required  to 
file  a  request  for  an  administrative 
determination  of  the  validity  and/or 
scope  of  each  R.S.  2477  claim  within  2 
years  after  the  effective  date  of  the  final 
rule.  By  requiring  claimants  to  file  their 
claims  by  this  date,  the  agency  will  then 
have  a  record  of  all  potential  rights-of- 
way,  and  will  be  able  to  consider  this 
information  in  land  use  plaiming  and 
other  management  decisions.  The 
Department  specifically  requests 
comments  on  the  length  of  the  filing 
period. 

The  proposed  regulations  require 
claimants  to  file  a  claim  for  a  right-of- 
way  pursuant  to  R.S.  2477  in  all  cases, 
even  if  they  previously  filed  a  map  with 
the  Bureau  of  Land  Management 
showing  the  location  of  highways 
constructed  under  the  authority  of  R.S. 
2477,  as  requested  by  43  CFR  2802.5(b). 
That  regulation  specifically  states  that 
the  submission  of  the  maps  is  not 
conclusive  evidence  of  the  existence  of 
the  rights-of-way. 

Paragraph  (b)  Determination  of  the 
Appropriate  Office.  If  the  claim  crosses 
lands  managed  by  only  one  agency,  the 
claimant  should  file  in  the  appropriate 
Regional  or  State  office  of  that  agency. 
However,  where  right-of-way  claims 
cross  lands  managed  by  more  than  one 
agency,  the  proposed  rule  would  direct 
the  claimant  to  the  office  where  the 
claim  should  be  filed.  For  the 
convenience  of  claimants  and  the 
Department,  claims  for  a  single  right-of- 
way  should  not  be  segmented  by  filing 
a  claim  for  a  portion  of  a  right-of-way 
in  a  particular  office,  for  any  reason. 

Paragraph  (c)  Information  Required  in 
the  Claim.  A  claim  would  be  required  to 
include  sufficient  information  to 
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demonstrate  to  the  authtwized  officer 
that  each  element  of  R.S.  2477  and  each 
requirement  of  these  regulatic»is  has 
been  met,  and  to  detenninfl  the  scope  of 
a  claimed  or  ludicially  detennined  right- 
of-way.  By  raquiring  that  standard 
infarmation  |e  provided  for  all  claims 
and  allowing  the  authorized  officer  to 
determine  the  sufficiency  of  each  point, 
the  Department  believes  it  is 
establishing  i  process  that  will  be  fair 
and  consistent  as  well  as  flexible 
enough  to  all^w  for  differences  in 
record-keepiig. 

Qaimants  would  be  required  to 
provide  general  historic  and  descriptive 
information  ^d  any  additional 
documentation  necessary  to 
demonstrate  that  a  claimed  right-of-way 
was  validly  a  cquired,  including  proof  of 
construction  of  a  highway  across  public 
lands  not  res  irved  for  public  uses,  as 
those  terms  are  herein  defined.  In  order 
to  faciUtate  speedy  processing,  provide 
manageable  standards  for  authorized 
officers,  and  to  make  documenting  a 
claim  easier  |or  claimants,  this  section 
sets  forth  some  specific  types  of  proof, 
including  nu|nerous  kinds  of  public 
records,  that  bre  most  likely  to  make 
these  demonstrations.  Obvious  claims 
will  be  easily  documented  and  easily 
approved.  Although  some  evidence  of 
each  point  isjrequired.  the  authorized 
officer  will  wel^  the  evidence 
produced  as  a  whole  in  making  the 
requisite  determination.  Less  oovious 
claims  can  b«  docximented  using 
nimierous  kijids  or  combinations  of 
evidence,  and  can  be  approved  if  the 
evidence  shcnvs  that  the  elements  of 
R.S.  2477  an^  these  relations  are  met. 

If  the  authorized  officer  believes  that 
more  information  is  needed  in  order  to 
make  a  fiair  a|id  informed  decision,  the 
claimant  mai  be  asked  to  provide 
additional  iijformation.  If  a  claimant  has 
already  received  a  judicial 
determination  that  an  R.S.  2477  right-of- 
way  has  beei  validly  acquired,  the 
claim  shoula  include  a  copy  of  that 
detominatiop,  along  with  any  other 
information  hecessary  for  an 
administratiye  determination  of  any 
issiies  not  d*  termined  by  the  court. 

The  claim  nt  is  required  to  provide 
evidence  of  i  ctual  construction  {see 
definition  oflConstniction).  The 
proposed  redulations  illustrate  the  kinds 
of  informati^  that  are  likely  to  meet  the 
requirements  The  claimant  is  also 
required  to  provide  sufficient  evidence 
that  the  claijped  right-of-way  meets  the 
definition  oflhighway  and  was 
constructed  Across  public  lands  not 
reserved  for  public  uses  at  the  time  of 
the  construction. 

The  Depar^ent  specifically  requests 
comments  oi  t  these  requirements. 


whether  they  are  sufficiently  flexible, 
specific,  and  predictable,  and  on  the 
amount  of  discretion  provided  to 
authorized  officers. 

Section  39. 7    Effect  of  Failure  to  File  a 
Claim 

The  rule  would  require  claimants  to 
file  claims  within  2  years  after  the 
effective  date  of  the  final  rule.  The 
failure  to  file  a  claim  by  that  date  would 
be  deemed  to  constitute  a 
relinquishment  of  any  rights  purported 
to  have  been  acquired  under  R.S.  2477. 
Any  claims  filed  after  that  date  would 
not  be  accepted  or  processed.  A  refusal 
to  process  a  claim  submitted  after  this 
date  would  be  final  agency  action. 

A  filing  deadline  is  necessary  to 
enable  the  land  managing  agencies  to 
approach  land  use  planning  and  other 
management  issues  with  complete 
information,  and  to  provide  certainty  to 
pubUc  land  users  and  those  whose  title 
may  be  affected  by  such  claims.  Earlier 
requests  for  this  information  not 
accompanied  by  a  filing  deadline  did 
not  ehdt  significant  responses.  Anyone 
who  fails  to  file  a  claim  within  this 
period,  but  who  wishes  to  assert  the 
existence  of  a  right-of-way.  can  seek 
authorization  for  the  use  of  the  right-of- 
way  under  other  existing  statutory 
authority,  such  as  Title  V  of  FLPMA,  43 
U.S.C  1761-1771. 

The  process  in  the  proposed  rule 
would  provide  claimants  with  a 
reasonable  method  of  obtaining  an 
administrative  determination  of  their 
claims  without  imdertaking  the  expense 
and  time  of  Utigation.  Some  claimants 
may  find  the  existing  procedures  imder 
the  Title  V  of  FLPMA,  or  other  statutory 
authorities,  to  be  a  more  femiliar  and 
speedy  process  for  resolving  their  right- 
of-way  claims. 

This  section  also  provides  that  these 
regulations,  from  their  effective  date, 
shall  serve  as  notice  for  piuposes  of  the 
Quiet  Title  Act  that  the  United  States 
asserts  an  adverse  interest  in  all 
purported  R^  2477  rights-of-way  that 
cross  Federal  lands.  This  will  start  the 
clock  running  on  the  apphcable  twelve 

Jrear  statute  of  limitations  period  for 
iUng  a  quiet  title  action  in  Federal 
court.  This  provision  is  not  intended  to 
provide  any  additional  time  to  a 
claimant  if  any  prior  notice  has  already 
been  given  of  an  adverse  Federal  claim, 
or  otherwise  affect  any  prior  notice  that 
might  have  been  given  of  an  adverse 
Federal  claim. 

The  net  effect  of  the  proposal  is  that 
claimants  will  have  two  years  from  the 
date  of  final  regulations  to  file  claims 
with  the  Department  for  administrative 
determinations  of  the  claims  and  twelve 
years  fi'om  the  date  of  final  regulations 


to  file  suit  in  Federal  court  to  establish 
their  rights.  After  these  two  periods 
lapse,  alllmfiled  claims  would  be 
extinguished. 

The  Department  specifically  requests 
comments  on  these  provisions. 
Including  on  its  legal  authority  to 
require  claimants  to  follow  this 
administrative  process. 

Section  39.8    Processing  of  the  R.S. 
2477  Claim 

Paragraph  (a)  Additional  Information. 
This  section  would  set  out  the 
procedure  that  the  authorized  officer 
will  follow  in  processing  the  claim.  The 
authorized  officer  will  review  the 
information  submitted  with  the  claim  to 
determine  its  sufficiency.  Where  the 
authorized  officer  determines  that 
additional  information  is  necessary,  the 
claimant  will  be  notified  in  writing  and 
afforded  an  opportimity  to  furnish  the 
information.  The  Dej)artment  is 
considering  whether  to  require  that  such 
additional  information  be  supplied 
within  a  specific  amount  of  time,  such 
as  60  days,  and  specifically  requests 
comments  on  this  issue. 

Failure  of  a  claimant  to  make 
reasonable  and  timely  efforts  to  respond 
to  a  request  for  additional  information 
would  be  deemed  to  constitute  a 
relinquishment  of  any  rights  purported 
to  have  been  acquired  under  R.S.  2477. 
The  Department's  decision  not  to 
process  an  incomplete  claim  will 
constitute  final  agency  action. 

Paragraph  (b)  Consultation  with  other 
Federal  agencies.  If  the  claimed  right-of- 
way  also  crosses  lands  that  are  under 
the  jurisdiction  of  other  Federal 
agencies  (including  agencies  that  are  not 
within  the  Interior  Department,  such  as 
the  U.S.  Forest  Service  or  the 
Department  of  Defense),  the  authorized 
officer  will  consult  with  the  other 
agencies.  In  addition,  if  the  claimed 
right-of-wav  abuts  lands  managed  by 
other  agencies,  the  authorized  officer 
will  consult  with  these  agencies.  This 
consultation  will  allow  the  other 
agencies  to  offer  inpvtt  and  information 
to  the  authorized  officer. 

Paragraph  (c)  Consultation  with  the 
Bureau  of  Indian  Affairs.  This  proposed 
provision  details  the  circumstances  in 
which  the  authorized  officer  will 
consult  with  the  appropriate  office  of 
the  Bureau  of  Indian  Affairs  (BIA).  The 
purpose  of  this  consultation  is  to 
provide  BLA  with  the  opportunity  to 
contact  persons  or  Indian  tribes  affected 
by  these  claims.  The  Department 
specifically  requests  comments  on 
whether  this  process  provides  sufficient 
notice  to  Indians  and  Alaska  Natives 
about  right-of-way  claims  that  may 
affect  their  lands. 


Paragraph  (d)  Pubhc  Notification  of 
Fifing  of  the  Claim.  The  authorized 
officer  will  notify  the  pubhc  that  a  claim 
has  been  filed  by  publishing  a  notice  in 
a  newspaper  once  a  week  for  three 
consecutive  weeks.  The  notice  will  be 
published  in  a  local  newspaper  that  is 
distributed  in  the  area  of  the  claim.  The 
paragraph  specifies  the  information  that 
will  be  included  in  the  notice.  The 
authorized  officer  will  receive  public 
comments  for  at  least  30  days  beginning 
after  the  last  notice  has  appeared  in  the 
paper.  The  Department  specifically 
requests  comments  on  the  sufficiency  of 
this  procedure  and  the  utility  and  cost- 
effectiveness  of  other  public  notification 
procedures. 

Paragraph  (e)  Disqualification  of  the 
Claim.  There  are  some  situations  in 
which  the  authorized  officer  will  not 
process  the  claim.  If  a  Federal  court  or 
a  Department  of  the  Interior  agency  has 
previously  made  a  determination  that  a 
right-of-way  is  not  a  valid  right-of-way 
pursuant  to  R.S.  2477.  then  die 
authorized  officer  will  not  substitute  his 
or  her  decision  for  the  previous 
judgment  of  the  court  or  decision  by  the 
agency.  A  claimant  may  not  make 
multiple  claims  or  shop  for  a  different 
result  in  different  offices.  The 
Department  specifically  requests 
comments  on  whether  other  types  of 
Congressional  or  administrative 
determinations,  such  as  the  designation 
of  Wilderness  Areas  or  Wilderness 
Study  Areas,  should  automatically 
disqualify  a  claim  from  consideration  in 
the  Department's  administrative  process 
proposed  by  these  regulations. 

Paragraph  (f)  Review  of  the  Claim. 
This  paragraph  directs  the  authorized 
officer  to  review  the  claim  and 
determine  whether  the  evidence  is 
sufficient  to  estabUsh  that  the  claimed 
right-of-way  was  validly  acquired.  The 
authorized  officer  has  some  discretion 
to  account  for  differences  in  record- 
keeping processes  and  to  examine  the 
overall  claim  for  sufficiency.  The 
Department  specifically  requests 
comments  on  the  standards  by  which 
authorized  officers  will  evaluate  claims. 

Paragraph  (g)  Administrative 
Determination:  After  review  of  the 
information  submitted  by  the  claimant, 
review  of  the  Bureau  of  Land 
Management  official  public  land  records 
for  the  area  in  question,  consultation 
with  affected  Federal  agencies,  and 
consideration  of  public  comment,  the 
authorized  officer  will  prepare  an 
administrative  determination. 

The  administrative  determination  will 
not  be  final  until  the  authorized  officer 
obtains  the  concurrence  of  the     ' 
authorized  officers  of  the  other 
Department  of  the  Interior  land 


managing  agencies  (the  Bureau  of  Land 
Management,  the  National  Park  Service, 
and  the  U.S.  Fish  and  Wildlife  Service) 
that  have  jurisdiction  over  lands  crossed 
by  the  claim.  For  example,  if  a  claim  of 
a  right-of-way  crosses  both  Park  Ser\ice 
and  Bureau  of  Land  Management  lands, 
the  authorized  officer  is  the  Regional 
Director  of  the  National  Park  Service  or 
his  or  her  designee.  Before  the  Regional 
Director  makes  a  final  administrative 
determination  of  the  claim  that  crosses 
Park  Service  and  Bureau  of  Land 
Management  lands,  he  or  she  will 
consult  with  and  obtain  the  concurrence 
of  the  Bureau  of  Land  Management 
authorized  officer.  Concurrence  of  other 
Federal  agencies  is  not  required.  Having 
such  "one  stop  shopping"  should  make 
the  process  simpler  and  faster  for  the 
claimants,  and  ensure  that  all 
appropriate  information  for  a  particular 
claim  is  available  for  the  authorized 
officer's  consideration. 

The  authorized  officer  will  address 
issues  raised  during  the  public  review 
and  comment  period,  and  determine 
whether  to  recognize  an  R.S.  2477  right- 
of-way  and.  if  so.  its  scope.  The 
Department  requests  comment  on 
whether  or  when  it  is  necessary  or 
useful  to  provide,  as  part  of  an 
Administrative  Determination,  a  written 
description  of  scoi>e  and.  if  so.  what 
parameters  should  be  used  to  describe 
it. 

Paragraph  (h)  Pubhc  Notification  of 
Administrative  Determination.  The 
authorized  officer  will  publish  a  notice 
in  a  newspaper  of  general  distribution 
in  the  vicinity  of  the  claim  and  in  the 
Federal  Register.  The  notice  will  alert 
the  public  to  the  results  of  and  reasons 
for  the  determination.  A  copy  of  the 
administrative  determination  will  be 
sent  to  the  claimant.  The  Department 
specifically  requests  comments  on  the 
sufficiency  and  utility  of  these 
procedures  and  the  utiUty  and  cost- 
effectiveness  of  other  public  notification 
procedures. 

Section  39.9    Appeals  Procedure  From 
A  dministrative  Determinations 

The  proposed  regulations  allow  any 
interested  party,  including  the  claimant. 
State  or  local  govemm.ents,  and  other 
public  land  users  to  appeal  the 
administrative  determination  to  the 
Director  of  the  Bureau  or  Service.  This 
will  allow  for  efficient  processing  of 
appeals  and  uniformity  in  the  decisions 
Appeals  are  required  to  be  in  writing 
and  must  be  submitted  to  the  Director 
within  30  days  of  the  decision's 
publication.  The  decision  of  the 
authorized  officer  will  take  effect  30 
days  after  its  pubUcation  in  the  Federal 
Register,  unless  the  decision  is  properly 


appealed  to  the  Director  during  that 
time. 

The  Director  of  the  appropriate 
Bureau  or  Service  will  consider  the 
official  files  of  the  authorized  officer 
and  any  evidence  submitted  to  the 
authorized  officer  by  any  interested 
party.  The  Director  may  ask  the  parties 
or  the  authorized  officer  for  additional 
information  and  may  provide  for  a 
hearing.  If  the  claim  involves  land 
managed  by  more  than  one  Department 
of  the  Interior  land  managing  agency, 
the  Director  will  consult  with  and 
obtain  the  concurrence  of  the  Director  of 
the  other  agency  or  agencies  before 
making  a  final  decision  on  the  appeal. 

The  Department  specifically  requests 
comments  on  whether  a  different  type  of 
appeals  process  should  be  considered: 
for  example,  whether  a  hearing  should 
be  required  or  allowed  if  requested, 
whether  appeals  should  he  sent  to  a 
hearing  board  or  other  bureau  official 
rather  than  a  bureau  director,  whether 
decisions  should  be  effective 
immediately  or  await  action  on  any 
administrative  appeal,  and  whether 
appeals  should  be  Umited  to  parties  that 
participate  in  the  determination  of  a 
claim. 

Section  39.10    Interim  Activity 

This  section  would  provide  guidance 
on  the  activities  that  claimants  can 
engage  in  before  a  final  administrative 
determination  is  issued  or  while  any 
administrative  appeal  is  pending.  The 
Department  will  allow  interim  activities 
on  all  rights-of-way  that  are  currently 
maintained  by  claimants,  in  accordance 
with  these  regulations,  until  final 
ager.cy  determinations  are  made.  The 
Department  specifically  requests 
comments  on  whether  these  procedures 
will  provide  a  workable  framework  for 
necessary  activities  of  claimants  while 
adequately  protecting  public  resources 

The  principal  authors  of  this 
proposed  rule  are  Ted  D.  Stephenson. 
Chief,  Branch  of  lands  and  Minerals 
Operations.  Utah  State  Office.  Ted  G. 
Bingham.  Deputy  State  Director  for 
Operations.  Arizona  State  Office.  Sue  A 
Wolf,  Chief.  Branch  of  Lands.  Alaska 
State  Of.flce,  Bill  Wiegand,  Idaho  State 
Office,  and  Ron  Montagna.  Realty 
Specialist,  Division  of  Lands. 
Washington  Office,  assisted  by  the  staff 
of  the  Division  of  Legislation  and 
Regulatory  Management,  all  of  the  BLM, 
Tony  Sisto,  Ranger.  Ranger  Activities 
Division  of  the  National  Park  Service: 
Duncan  Brown.  Counselor  to  the 
Division  of  Refuges.  U.S.  Fish  and 
Wildlife  Service:  and  Karen  Mouritsen. 
Barry  Roth.  Renee  Stone,  and  Ruth  Ann 
Storey  from  the  Office  of  the  Solicitor. 
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It  is  hereby  (letermined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significandy 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  Section  102<2)(C) 
of  the  National  Environmentai  Policy 
Act  of  1969  (NEPA)  (42  U.S.C. 
4332(2)(C))  is  required.  The  Bureau  of 
Land  Manageilient  has  determined  that 
this  proposed  knle  would  not  create 
environnient4  impacts.  No  critical 
element  of  tha  human  enviroimient 
would  be  affected  because  the  proposed 
rule  would  merely  establish  a  process 
for  detenniniiK  whether  claimied  rights- 
of-way  across  Federal  lands  were 
validly  acquired  pursuant  to  R.S.  2477. 
No  new  rightsK)f-way  would  be 
authorized  under  the  proposed  rule.  The 
Department  wjould  use  tl^ese  regulations 
to  determine,  |n  individual  situations, 
whether  validiexisting  rights-of-way 
exist  under  a  ^w  repealed  eighteen 
years  ago.  If  silch  rights  are  determined 
to  exist  underkhese  regulations,  they 
will  be  subject  to  regulation  imder  other 
laws,  and  NEPA  is  applicable  to  these 
processes. 

This  rule  hais  been  reviewed  under 
Executive  Order  12866. 

The  Department  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  $eq.)  that  the  proposed 
rule  will  not  l^ave  a  significant 
economic  im{tect  on  a  substantial 
number  of  sin^ll  entities.  The  rule 
prindpalty  affects  govwmnental  entities 
that  o%vii  and  bpwate  public  highway 
rights-of-way  vbat  cross  Federal  land. 

The  Departi^nt  certifies  that  this 
proposed  rulejdoes  not  represent  a 
governmental  taction  capable  of 
intoference  writh  ctHistitutionally 
protected  property  rights.  There  would 
be  no  taking  oif  private  property  by  this 
rule.  The  entities  principally  affected  by 
the  rule  are  pi^blic  in  nature  and  the 
only  proceedijigs  authorized  by  the 
proposal  are  aissessments  of  whether 
vahd  rights  e^st.  Therefore,  as  required 
by  Executive  ^er  12630,  the 
Departmert  of  the  Interior  has 
determined  that  the  proposed  rule 
would  not  cause  a  taking  of  private 
property. 

Tne  Departiient  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
standards  provided  In  section  1(a)  and 
2(b)(2)  of  Exe^ve  Order  12788. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
coUection  of  this  information  will  not  be 


required  unti 


the  Office  of  1 4anagement  and  Budget. 


it  has  been  approved  by 


The  information  would  be  collected  to 
permit  the  authtxized  officer  to 
determine  the  validity  and  scope  of 
rights-of-way  claimed  to  have  been 
acquired  under  R.S.  2477.  The 
information  would  be  used  to  make  this 
determination. 

Public  reporting  burden  fat  this 
information  is  estimated  to  average 

hours  per  response,  including 

the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer  (873),  Btueau  of  Land 
Management,  1849  C  Street,  N.W., 
Washington,  DC  20240,  or  the  Service 
Information  Collection  Officer.  U.S.  Fish 
and  Wildlife  Service,  MS-224  ARLSQ, 
1849  C  Street.  N.W..  Washington,  D.C 
20240,  or  Chief,  Management  Analysis 
and  Control  Branch,  Management 
Services  Division,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
D.C.  20013-7127,  and  the  Office  of 
Management  and  Budget,  PapwTvork 
Reduction  Project,  1004-xxxx, 
Washington.  IX:  20503. 

List  of  Subjects  in  43  CFR  Part  39 

Highways  and  roads.  Public  lands — 
rights-of-way,  Reporting  and  record- 
keeping requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authorities  . 
stated  below,  subtitle  A  of  title  43  is 
proposed  to  be  amended  by  adding  a 
new  part  39  to  read  as  follows: 

PART  39— REVISED  STATUTE  2477 
RIGHTS-OF-WAY 

39.1  Purpose. 

39.2  Applicability  and  authority. 

39.3  Definitions. 

39.4  Recxi^iitioB  of  a  validly  acquired  right- 
of-way. 

39.5  Interests  granted  and  retained  by  the 
United  States. 

39.8    Filing  process  for  adniinistratiTe 
detui  iiiinat  ion. 

39.7  Effectof  hihiretofiieaciafan. 

39.8  Processing  of  claims. 

39.9  Appeals  procedure  from 
administrative  detennioations. 

39.10  Interim  activity. 

39.11  Information  collection.  (Reserved] 
Authority:  43  U.S.C.  12(n.  1733  and  1740. 

S39.1    PurpoM. 

The  purposes  of  the  regulations  in 
this  part  are  to: 

(a)  Establish  procedures  for  the 
orderly  and  timely  processing  of  claims 


for  ri^ts-of-way  pursuant  to  R.S.  2477 
over  lands  managed  by  the  Bureau  of 
Land  Management,  National  Park 
Service,  and  U.S.  Fish  and  Wildlife 
Service; 

(b)  Define  key  terms; 

(c)  Establish  pubUc  notice  and  appeal 
processes  of  claims  for  lights-of-way 
pursuant  to  R.S.  2477;  and 

(d)  Provide  for  the  use  of  rights-of- 
way  validly  acquired  pursuant  to  R.S. 
2477.  consistent  with  the  management 
of  adfacent  and  underlying  Federal 
lands. 

S39.2    Applicability  and  authority. 

The  regulations  in  this  part  apply  to 
right-of-ways  claimed  pursuant  to  R.S. 
2477  on  Federal  lands  administered  by 
the  Bureau  of  Land  Management. 
National  Park  Service,  and  U.S.  Fish 
and  Wildlife  Service,  all  land  managing 
agencies  under  the  U.S.  Department  of 
the  Interior.  R.S.  2477.  Section  8  of  the 
Act  of  July  26. 1866,  43  U.S.C  932. 
granted  a  right-of-way  for  the 
ooostruction  of  highwajrs  on  public 
lands  not  reserved  for  public  uses.  R.S. 
2477  was  repealed  by  Section  706(a)  of 
the  Federal  Land  PoUcy  and 
Management  Act  of  1976  (FLPMA),  43 
U.S.C.  1701-1784.  Existing  rightSK>f- 
way  were  not  terminated.  43  U.S.C 
1769(a).  FLPMA  created  a  new  process 
for  the  issuance  of  rights-of-way  to 
provide  access  to  and  across  Bureau  of 
Land  Managemwit  and  U.S.  Forest 
Service  lands.  43  U.S.Q  1761-1771. 

(a)  Department  of  the  Interior.  The 
Secretary  of  the  Interior  has  broad 
authority  to  promulgate  regulations  for 
the  management  of  Department  of  the 
biterior  lands  pursuant  to  43  U.S.C 
1201  and  1457. 

(b)  Bureau  of  Land  h4anogement 
Sections  302(b)  and  310  of  the  Federal 
Land  Pobcy  and  Management  Act  of 
1976  (FLPMA),  43  U.S.C.  1732(b)  and 
1740,  authorize  the  Bureau  of  Land 
Management  to  promulgate  regidations 
to  prevent  unnecessary  or  undue 
degradation  of  lands  managed  by  the 
Bureau  of  Land  Management  and  to 
implement  the  purposes  of  FLPMA  and 
other  pubHc  land  laws.  Section  603(c). 
43  U.S.C.  1782(c),  requires  the  Secretary 
of  the  Int«ior  to  manage  wilderness 
study  areas,  by  regulation  or  otherwise, 
to  prevent  unnecessary  or  undue 
degradation  and  to  prevent  impairment 
of  wilderness  characteristics. 

(c)  U.S.  Fish  and  Wildlife  Service.  18 
U.S.C.  668dd  authorizes  the  Secretary. 
acting  through  the  Director  of  the  U.S. 
Fish  and  Wildlife  Service,  to  issue 
regulations  relating  to  public  use  of  any 
area  within  the  National  WildHfe  Refuge 
System.  In  addition,  18  U.S.C.  460k-3 
authorizes  the  Secretary  to  issue 


regulations  relating  to  public  use  of 
national  wildlife  refuges,  game  ranges, 
national  fish  hatcheries,  and  other 
conservation  areas  administered  by  the 
Department  for  fish  and  wildlife 
purposes.  With  respect  to  any  unit  of 
the  National  Refuge  System  located  in 
Alaska,  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA) 
requires  the  Secretary  to  prescribe 
regulations  to  ensiue  that  activities 
carried  out  under  any  use  or  easement 
granted  "under  any  authority"  are 
compatible  with  the  purposes  for  which 
the  refuge  was  established.  ANILCA. 
Section  304(b),  Pub.  L.  96-487.  94  Stat. 
2371,  2395  (1980). 

(d)  National  Park  Service.  The 
National  Park  Service  Organic  Act.  16 
U.S.C.  1-4,  provides  that  the  purpose  of 
the  National  Park  Service  is  to  conserve 
the  scenery  and  the  natural  and  historic 
objects  and  the  wildlife  therein  and  to 
provide  for  the  enjoyment  of  the  same 
in  such  maimer  and  by  such  means  as 
will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations.  The 
Secretary  has  specific  authority  to  make 
rules  and  regulations  in  hulherance  of 
these  purposes.  16  U.S.C.  3. 

§39.3    Definitions. 

-  The  following  definitions  apply  to 
this  part: 

(a)  Administrative  determination 
means  the  decision  issued  by  an 
authorized  officer  under  this  part  that 
determines  the  validity  and/or  scope  of 
a  claim  of  a  right-of-way  pursuant  to 
R.S.  2477. 

(b)  Authorized  officer  means  the  State 
Director  of  the  Bureau  of  Land 
Management,  or  the  Regional  Director  of 
the  U.S.  Fisb  and  Wildlife  Service,  or 
the  Regional  Director  of  the  National 
Park  Service,  or  their  respective 
designee,  with  jurisdiction  over  the 
Federal  land  over  which  a  claim 
pursuant  to  R.S.  2477  lies. 

(c)  Claim  means  the  filing  of 
appropriate  dociunentation  imder  this 
part  asserting  the  existence  of  and  a 
property  interest  in  a  right-of-way 
pursuant  to  R.S.  2477  across  lands 
managed  by  the  Department  of  the 
Interior.  Claim  also  means  the  filing  of 
appropriate  documentation  under  this 
part  showing  that  a  judicial 
determination  has  been  made  of  the 
existence  of  a  right-of-way  pursuant  to 
R.S.  2477  across  lands  managed  by  the 
Department  of  the  Interior  and  asserting 
any  rights  not  expressly  recognized  in 
the  judicial  determination. 

(a)  C7a//nanf  means  any  person  or 
goverrunental  entity  that  asserts  the 
existence  of  and  a  property  interest  in 
a  right-of-way  pursuant  to  R.S.  2477 
across  lands  managed  by  the 


Department  of  the  Interior  under  this 
part  or  in  any  Federal  court  action. 
Where  State  law,  in  effect  on  the  latest 
available  date,  further  limits  the  class  of 
persons  who  may  own  or  operate 
highways,  these  limits  also  apply. 

le)  Construction  means  an  intentional 
physical  act  or  series  of  intentional 
physical  acts  that  were  intended  to.  and 
that  accomplished,  preparation  of  a 
durable,  observable,  physical 
modification  of  land  for  use  by  highway 
traffic.  Where  State  law.  in  effect  on  the 
latest  available  date,  further  limits  the 
definition  of  construction,  these  limits 
also  apply. 

(f)  Highway  means  a  thoroughfare  that 
is  currently  and  was  prior  to  the  latest 
available  date  used  by  the  public, 
without  discrimination  against  any 
individual  or  group,  for  the  passage  of 
vehicles  carrying  people  or  goods  fi'om 
place  to  place.  Where  State  law.  in  effect 
on  the  latest  available  date,  further 
limits  the  definition  of  highway,  these 
limits  also  apply. 

(g)  Holder  means  a  claimant  who  has 
received  an  administrative  or  judicial 
determination  that  its  claim  to  a  right- 
of-way  pursuant  to  R.S.  2477  is  valid. 

(h)  Improvement  means  any 
maintenance  or  construction  activity  . 
that  expands  the  scope  of  the  right-of- 
way. 

(i)  /ud/c/a/ determination  means  a 
decision  by  a  United  States  District  or 
Territorial  court,  or  higher  United  States 
Federal  court,  that  holds  that  a  claimant 
holds  a  right-of-way  pursuant  to  R.S. 
2477. 

(j)  Latest  available  date  means  the 
latest  date  on  which  a  right-of-way 
pursuant  to  R.S.  2477  could  have  been 
acquired,  which  shall  be  prior  to: 

(1)  October  21, 1976,  in  the  case  of 
lands  that  were  unreserved  public  lands 
as  of  that  date;  or 

(2)  The  date  the  public  lands  were 
reserved  for  pubfic  uses  (such  as  the 
date  of  vrithdrawal  from  entry  or 
designation  of  public  use  by  statute. 
Presidential  Proclamation  or  Executive 
Order,  Secretarial  Order,  or 
administrative  decision)  in  the  case  of 
public  lands  reserved  for  public  uses 
before  October  21, 1976. 

(k)  Maintenance  means  recurring  or 
periodic  actions  that  repair  or  prevent 
damage  to  an  existing  right-of-way 
surface  and  keep  an  existing  right-of- 
way  surface  suitable  for  travel  by  the 
intended  vehicles. 

(1)  Public  Lands  Not  Reserved  for 
Public  Uses  or  Unreserved  Public  Lands 
means  lands  owned  by  the  United  States 
that  were  available  and  open  to  the 
public  under  various  public  land  laws 
that  provided  for  disposition  to  the 
public,  but  that  had  not  yet  been  set 


aside,  dedicated,  withdrawn,  reserved, 
settled,  preempted,  entered, 
appropriated,  disposed  of.  located,  or 
otherwise  reserved. 

(1)  The  terms  "public  lands  not 
reserved  for  public  uses"  and 
"imreserved  public  lands"  do  not 
include: 

(i)  Lands  that  were  set  aside, 
dedicated  for  specific  purposes, 
withdrawn,  or  otherwise  reserved  from 
disposition  under  the  public  land  laws 
by  an  Act  of  Congress,  Presidential 
Proclamation  or  Executive  Order, 
Secretarial  Order,  or  classification 
actions  authorized  by  statute  that 
specified  that  the  land  would  be  used 
for  a  specific  purpose  or  that  prevented 
certain  uses; 

(ii)  Lands  that  were  settled, 
preempted,  entered,  appropriated, 
disposed  of,  located,  or  otherwise 
reserved  to  private  parties  or  States 
under  the  public  laryl  laws  or  mining 
laws: 

(iii)  Lands  that  were  owned  by  the 
United  States,  disposed  of  to  a  private 
party,  and  later  reacquired  by  the 
United  States  (unless  e.xpressly  re- 
opened prior  to  the  latest  available 
date): 

(iv)  Lands  that  were  acquired  by  the 
United  States  fi-om  a  party  other  than  a 
foreign  sovereign  (unless  expressly  re- 
o]>ened  prior  to  the  latest  available 
date):  or 
(v)  Other  reserved  lands. 

(2)  Lands  are  removed  fi-om  the  status 
of  "public  lands  not  reserved  for  public 
uses"  on  the  date  of  the  withdrawal  or 
other  reser\'ation. 

(3)  If  a  settlement,  claim,  or  entr>'  does 
not  proceed  to  patent,  is  declared 
invalid,  is  abandoned  or  relinquished, 
or  the  United  States  revokes  the 
withdrawal  or  other  reservation,  the 
land  may  return  to  the  status  of  "pubUc 
lands  not  reserved  for  public  uses."  on 
the  date  on  which  the  public  land 
records  sd  reflect  that  status. 

(m)  Public  land  records  means  the 
records  of  the  Bureau  of  Land 
Management  or  its  predecessor  agency, 
the  General  Land  Office. 

(n)  Routine  maintenance  means 
maintenance  activities  that  are  within 
the  scope  of  the  right-of-way. 

(o)  Scope  means  the  width,  surface 
treatment,  and  location  actually  in  use 
for  public  highway  purposes  at  the 
latest  available  date,  unless  otherwise 
determined  by  a  United  States  Federal 
court.  Where  State  law.  in  effect  on  the 
latest  available  date,  further  limits  the 
scope  of  a  right-of-way.  these  limits  also 
apply. 

(p)  Secrefa/y  means  the  Secretary  of 
the  Interior. 
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138.4   Recognition  of  a  Mildly  acquirMl 
rlght-oMMy^ 

(a)  The  department  of  the  Interior  will 
recognize  mat  a  right-of-way  was  validly 
acquired  pirsuant  to  R.S.  2477  only  if 
that  determination  is  made  by  one  of  the 
following:  I 

(1)  A  United  States  District  or 
Territorial  bourt,  or  higher  United  States 
Federal  court;  or 

(2)  The  authorized  officer  in 
accordanca  with  this  part. 

(b)  The  Elepartment  of  the  Interior  will 
recognize  the  scope  of  a  right-of-way 
pursuant  tdR-S.  2477  only  if  it  is 
described  by  one  of  the  following: 

(1)  A  United  States  District  or 
Territorial  court,  or  higher  United  States 
Federal  court;  or 

(2)  The  aiithorized  officer  in 
accordance  with  this  part. 

$39.5    IntajBSta  granted  and  retained  by 
the  United: 


(a)  latere  sts  validly  acquired  pursuant 
to  R.S.  247 '.  Upon  valid  acquisition,  a 
claimant  rejceived  a  right-of-way  for 
public  acc^  for  highway  purposes.  The 
right  to  acquire  new  rights  under^R.S. 
2477  was  tenninated  as  of  the  latest 
available  date.  A  holder  may  perform 
routine  maintenance.  Routine 
maintenance,  construction, 
improvem^t,  use,  and  operation  of  the 
rigfat-of-ww  shall  be  subject  to 
regulati(m.| 

(b)  Interests  retained  by  the  United 
States.  R.SJ  2477  granted  a  right-of-way 
upon  the  censtruction  of  a  highway 
across  pub^c  land  not  reserved  for 
public  uses.  All  other  rights  were 
retained  by  the  United  States,  including 
all  rights  nW  actually  acquired  prior  to 
the  latest  available  date.  These  rights 
include  bui  are  not  limited  to 
continuing  rights  to  regulate,  enter,  and 
authorize  cither  uses  of  the  right-of-way. 
The  Unitetl  States  retains  the  authority 
to  regulate  iroutine  maintenance, 
constructi(in,  improvement,  use,  and 
operation  of  the  right-of-way. 

§  39.6    Filing  process  for  administrative 
determinatl^. 

(a)  RequLewent  to  file  a  claim.  All 
claimants  shall  file  their  claims  with  the 
appropriate  office  in  the  State  or  Region 
in  which  tae  claim  lies,  not  later  than 
[30  days  plus  2  years  after  date  of 
publication  of  final  rule].  All  holders  of 
judicial  dejerminadons  shall  file  a 
claim,  including  a  copy  of  the  judicial 
determination  and  any  other  necessary 
information,  with  the  appropriate  office 
in  any  State  or  Region  in  which  the 
claim  lies,  pot  later  than  (30  days  plus 
2  years  afti  r  date  of  publication  of  final 
rule].  Any  a^}ects  of  a  judicial 
determinal  ion  not  addressed  by  the 


court,  including  scope,  will  be 
deteraiined  under  this  part. 

(b)  Determination  of  appropriate 
office.  The  appropriate  office  is 
determined  by  the  following: 

(1)  If  any  part  of  the  claim  crosses 
lands  managed  by  the  National  Park 
Service,  the  appropriate  office  is  the 
Regional  Office  of  the  National  Park 
Servica  Contact  the  nearest  National 
Park  for  the  address  of  the  appropriate 
Regional  Office. 

[2)  If  any  part  of  the  claim  crosses 
lands  managed  by  the  U.S.  Fish  and 
Wildlife  Service,  and  does  not  cross 
lands  managed  by  the  National  Park 
Service,  the  appropriate  office  is  the 
Regional  Office  of  the  U.S.  Fish  and 
Wildlife  Service.  See  50  CFR  29.21-2(c) 
for  the  address  of  the  appropriate 
Regional  Office. 

P)  For  claims  that  cross  lands 
managed  by  the  Bureau  of  Land 
Management,  but  not  the  National  Park 
Service  or  the  U.S.  Fish  and  Wildlife 
Service,  the  appropriate  office  will  be 
the  State  Office  of  the  Bureau  of  Land 
Management.  See  43  CFR  1821.2-1  for 
the  address  of  the  appropriate  State 
Office. 

(c)  Information  required  in  claim.  A 
claim  shall  contain  sufficient 
information  to  demonstrate  to  the 
authorized  officer  that  each  element  of 
R.S.  2477  and  each  requirement  of  this 
part  have  been  met  (unless  the  claimant 
already  holds  a  judicial  determination 
of  validity),  and  any  additional 
information  necessary  to  deteimine  the 
scope  of  the  right-of-way.  At  a  minimum 
the  claim  shall  contain: 

(1)  The  name  and  affiliation  of  the 
claimant; 

(2)  The  address  where  service  may  be 
made  on  the  claimant,  including 
name(s]  or  agent(s)  authorized  to  act  for 
it,  and  the  statute,  resolution,  ordinance, 
or  other  warrant  authorizing  such 
officer<s)  or  agent(s)  to  act  on  behalf  of 
the  claimant; 

(3)  A  general  description  of  the 
highway  on  which  the  claim  is  based, 
including  at  least  the  local  name,  State 
or  county  number,  beginning  and 
ending  points,  type  of  surface,  width 
and  other  relevant  information,  and 
identification  of  the  claim  on  maps  in 
sufficient  detail  to  allow  location  on  the 
ground  by  a  competent  engineer  or 
surveyor. 

(4]  A  summary  of  the  history  of  the 
construction  and  use  of  the  right-of-way 
up  to  the  present 

(5)  A  statement  of  whether  any 
profiles,  constructions,  as-built  or 
similar  detail  maps  or  diagrams  of  the 
right-of-way  are  available  and,  if  so. 
where  such  material  may  be  viewed  or 
copies  obtained; 


(6)  If  the  light-of-way  has  been  the 
subfect  of  a  prior  (udicial  or 
administrative  determini^on.  the  case 
or  file  identification  number,  results  of 
the  last  action  taken,  and  the  dates 
thereof. 

(7)  If  applicable,  a  citation  to  relevant 
State  law  in  effect  on  the  latest  available 
date; 

(8)  Evidence  of  construction,  which 
shall  include  evidence  of  eadi  part  of 
the  definition  of  construction, 
including: 

(i)  Intentional  physical  acts,  which 
may  be  shown  by  evidence  that  the 
roaidbed  was  prepared  with  the  use  of 
tools,  either  hand  tools,  power  tools,  or 
machinery;  and 

(ii)  Preparation  of  a  durable, 
observable,  physical  modification  of 
land,  which  may  be  sho%vn  by  records 
of  expenditures  for,  or  other  records  of, 
highway  construction  activities  or 
maintenance  after  the  initial 
construction  at  necessary  and 
appropriate  intervals  so  that  the  right-of- 
way  was  a  relatively  continuous  route 
for  travel; 

(9)  Evidence  that  the  claimed  right-of- 
way  is  a  highway,  which  shall  include 
evidence  of  each  part  of  the  definition 
of  highway,  including: 

(i)  Public  use,  which  may  be  shown 
by  records  establishing  that  the  right-of- 
way  is  currently  and  was  [u-ior  to  the 
latest  available  date  officially 
acknowledged,  funded,  or  maintained 
by  a  State  or  local  government  public 
highway  management  agency; 

(li)  Vehicular  use,  which  may  be 
shown  by  historic  evidence  or  records  of 
use  for  commercial  or  personal  purposes 
by  vehicles  appropriate  to  the  time  and 
terrain;  and 

(Ui)  The  thoroughfare  soired  as  a 
connection  between  public  destinations, 
which  may  be  shown  by  describing  the 
places  that  the  right-of-way  connects  or 
provides  access  to;  and 

(10)  Evidence  that  the  land  over 
which  a  claim  of  a  right-of-way 
pursuant  to  R.S.  2477  lies  was  public 
Icmd  not  reserved  for  public  uses  at  the 
time  of  construction. 

S  39.7    Effect  of  failure  to  file  a  claim. 

The  failure  to  file  a  claim  by  130  days 
plus  2  years  after  date  of  publication  of 
final  rule]  shall  be  deemed  to  constitute 
a  relinquishment  of  any  rights 
purported  to  have  been  acquired  under 
R.S.  2477.  Claims  received  after  that 
date  will  not  be  processed.  A  decision 
refusing  to  process  a  claim  submitted 
after  the  above  date  will  constitute  final 
agency  action.  These  regulations,  from 
[the  effective  date  of  the  final  rule]  shall 
serve  as  notice  for  purposes  of  the  Quiet 
Title  Act,  28  U.S.C  2409a.  that  the 


United  States  daims  an  adverse  interest 
in  any  purported  rights-of-way 
traversing  Federal  lands  claimed 
pursuant  to  R.S.  2477;  provided, 
however,  that  this  provision  will  not 
interfere  with  or  affect  any  prior  notice 
that  might  have  been  given  of  an 
adverse  Federal  claim. 

§  39.8    Processing  of  claims. 

(a)  Additional  information.  The 
authorized  officer  will  review  the  claim 
to  determine  whether  it  is  complete  and 
provides  sufficient  information  to  allow 
a  review  of  the  claim.  Where  the 
authorized  officer  determines  that 
additional  information  is  necessary,  he 
or  she  will  notify  the  claimant  in 
writing  of  the  deficiencies  and  afford  a 
reasonable  opportunity  for  the  claimant 
to  supply  such  information.  Failure  of  a 
claimant  to  respond  to  a  request  for 
additional  information  shall  be  deemed 
to  constitute  a  relinquishment  of  any 
rights  purported  to  have  been  acquired 
under  R.S.  2477.  The  authorized  officer 
wrill  not  process  claims  if  the  claimant 
fails  to  respond  to  a  request  for 
additional  information.  A  decision 
refusing  to  process  incomplete  claims 
will  constitute  final  agency  action. 

(b)  Consultation  with  other  Federal 
agencies.  The  authorized  officer  will 
consult  with  any  other  Federal  agencies 
that  have  management  authority  over 
lands  crossed  by  the  claim. 

(c)  Consultation  with  the  Bureau  of 
Indian  Affairs.  The  authorized  officer 
shall  consult  with  the  appropriate  Area 
Office  of  the  Bureau  of  Indian  Affairs  in 
any  case  in  which  a  claim  crosses  land 
in  any  of  the  following  categories: 

(1)  Land  that  is  individually  owned 
by  Indians  or  Alaska  Natives  or  any 
interest  therein  that  is  held  in  trust  by 
the  United  States  for  the  benefit  of 
individual  Indians  or  Alaska  Natives 
and  land  or  any  interest  therein  held  by 
individual  Indians  or  Alaska  Natives 
subject  to  Federal  restrictions  against 
alienation  or  encumbrance; 

(2)  Tribal  land,  which  is  land  or  any 
interest  therein,  title  to  which  is  held  by 
the  United  States  in  trust  for  an  Indian 
tribe,  or  title  to  which  is  held  by  any 
tribe  subject  to  Federal  restrictions 
against  alienation  or  encumbrance, 
including  such  land  reserved  for  Bureau 
of  Indian  Affairs  administrative 
purposes.  Also  included  in  this  category 
are  lands  held  by  the  United  States  in 
trust  for  an  Indian  corporation  chartered 
under  Section  17  of  the  Act  of  June  18, 
1934.  48  Stat.  988,  25  U.S.C  477;  or 

■(3)  Government  owned  land,  which  is 
land  owned  by  the  United  States  and 
under  the  jurisdiction  of  the  Secretary 
and  that  was  acquired  or  set  aside  solely 
for  the  use  and  benefit  of  Indians  or 


Alaska  Natives;  or  land  for  Which  an 
allotment  application  is  pending  and 
that  was  not  included  in  the  lands  set 
forth  in  paragraphs  (c)  (1)  and  (2)  of  this 
section;  or  land  that  has  been  selected 
by  but  not  yet  conveyed  to  corporations 
created  pursuant  to  ihe  Alaska  Native 
Claims  Settlement  Act,  Pub.  L.  92-203, 
7-a,  85  Stat.  688,  691-4  (1971). 

(d)  Public  notification  of  filing  of  a 
claim.  The  authorized  officer  will 
publish  in  a  newspaper  of  local 
distribution  in  the  vicinity  of  the  claim 
once  a  week  for  3  consecutive  weeks  a 
notice  of  filing  of  the  claim.  The  public 
comment  period  will  begin  the  day  after 
the  last  pubhcation  date  and  last  for  a 
minimum  of  30  days.  The  notice  of 
filing  will  include: 

(1)  The  name  and  maifing  address  of 
the  claimant; 

(2)  The  name  or  number  and  location 
of  the  right-of-way  claimed  to  have  been 
validly  acquired  pursuant  to  R.S.  2477 
as  identified  on  the  claimant's  formal 
pubhc  highway  records; 

(3)  The  office  in  which  the  claim  was 
filed; 

(4)  Notice  of  availability  of  the  claim 
for  public  insp)ection  and  review; 

(5)  The  address  where  public 
comments  may  be  mailed:  and 

(6)  The  date  after  which  public 
comments  wiU  not  be  considered. 

(e)  Disqualification  of  the  claim.  The 
authorized  officer  will  not  process  a 
claim  if  the  subject  right-of-way  has 
been  previously  judicially  or 
administratively  determined  not  to  be  a 
validly  acquired  right-of-way  pursuant 
to  R.S'  2477. 

(0  Review  of  the  claim.  The 
authorized  officer  w^ill  review  the  claim 
and  determine  whether  it  contains 
sufficient  evidence  to  prove  that  the 
right-of-way  was  validly  acquired 
pursuant  to  R.S.  2477. 

(g)  Administrative  determination. 

(1)  After  review  of  the  information 
submitted  by  the  claimant,  review  of 
Bureau  of  Land  Management  official 
public  land  records,  review  of  any 
applicable  State  law,  consultation  with 
affected  Federal  agencies,  and 
consideration  of  public  comment,  if  any, 
the  authorized  officer  will  prepare  an 
administrative  determination. 

(2)  The  administrative  determination 
will  not  be  final  until  it  is  concurred  in 
by  the  authorized  officer  of  the  Biu^au 
of  Land  Management,  U.S.  Fish  and 
Wildlife  Service,  and  National  Park 
Service  that  has  jurisdiction  over  lands 
crossed  by  the  claim. 

(3)  The  administrative  determination 
will  include  a  finding  of  whether  a 
right-of-way  pursuant  to  R.S.  2477  on 
lands  in  the  jurisdiction  of  the  Bureau 
of  Land  Management,  U.S.  Fish  and 


Wildlife  Service,  and  National  Park 
Service  was  validly  acqtiired,  and,  if  so. 
will  describe  the  scope  of  the  right-of- 
way. 

(4)  The  filial  administrative 
determination  will  be  sent  to  the 
claimant. 

(h)  Public  notification  of 
administrative  determination.  The 
authorized  officer  will  publish  a  notice 
of  the  administrative  determination  in  a 
newspaper  of  general  distribution  in  the 
vicinity  of  the  claim  and  in  the  Federal 
Register.  A  copy  of  the  administrative 
determination  will  be  sent  to  the 
claimant. 

§  39.9    Appeals  procedure  from 
administrative  deterrrtnattons. 

(a)  Administrative  determinations  of 
the  authorized  officer  will  be  put  into 
full  force  and  effect  30  days  after 
publication  in  the  Federal  Register 
unless  an  appeal  under  this  section  is 
filed  during  that  time. 

(b)  Any  person  or  entity  adversely 
affected  by  an  administrative 
determination  under  this  part  may 
appeal  the  administrative  determination 
to  the  Director  of  the  Bureau  or  Service 
of  the  authorized  officer. 

(1)  The  appeal  shall  be  in  writing  and 
shall  be  filed  with  the  Director  within 
30  days  of  the  date  of  publication  in  the 
Federal  Register.  If  the  appellant  is 
other  than  the  claimant,  the  appellant 
shall  send  a  copy  of  the  appeal  to  the 
claimant  at  the  same  time. 

(2)  The  appeal  shall  contain: 

(i)  The  name,  address,  telephone 
number,  and  interest  of  the  person  filing 
the  appnal; 

(ii)  A  statement  of  the  issue  or  issues 
being  appealed;  and 

(iii)  A  concise  statement  explaining 
why  the  appellant  believes  that  the 
authorized  officer's  administrative 
determination  is  factually  or  legally 
wrong. 

(c)  The  official  files  of  the  authorized 
officer  and  any  statements  or  documents 
submitted  by  the  claimant  or  the  public 
on  which  the  decision  of  the  authorized 
officer  was  based  shall  constitute  the 
record  on  appeal.  If  the  appellant  is 
other  than  the  claimant,  the  claimant 
shall  be  offered  an  opportunity  to 
comment  on  the  appellant's  statements 
made  under  paragraph  (b)(2)  of  this 
section. 

(d)  If  the  Director  considers  the  record 
inadequate  to  support  the  decision  on 
appeal,  he  or  she  may  require  the 
production  of  such  additional  evidence 
or  information  as  deemed  appropriate, 
and  may  provide  for  a  hearing  as 
deenied  appropriate. 

(e)  The  Director  will  promptly  render 
a  decision  on  the  appeal.  The  decision 
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will  not  be  effective  until  it  is  concurred 
in  by  the  Director  of  each  Department  of 
the  Interior  land  managing  agency  that 
has  jurisdiction  over  lands  crossed  by 
the  claim.  Tpe  decision  will  be  ini 
writing  and  kvill  set  forth  the  reasons  for 
the  decision.  The  decision  will  be  sent 


to  the  appel 


other  than  tl  le  claimant,  to  the  claimant. 

(fl  The  de  :ision  of  the  Director  will  be. 
the  final  age  ncy  action  of  the 
Department  |of  the  Interior. 

§39.10    Interim  activity. 
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Revised  Statute  2477  Rights-of-Way 

AGENCIES:  Bureau  of  Land  Management, 

National  Park  Service,  Fish  and  Wildlife 

Service,  Interior. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  announces 
that  the  Bureau  of  Land  Management, 
the  National  Park  Service,  and  the  U.S. 
Fish  and  Wildlife  Service — all  agencies 
of  the  Department  of  the  Interior 
(Department) — are  currently  considering 
whether  to  develop  regulations  or  other 
administrative  procedures  to  manage 
rights-of-way  validly  acquired  pursuant 
to  R.S.  2477,  and  if  so,  what  kind  of 
regulations  to  develop.  If  promulgated, 
such  management  regulations  would 
apply  solely  to  R.S.  2477  rights-of-way, 
ajid  lands  encumbered  by  such  rights- 
of-way,  across  the  respective 
jurisdictions  of  these  three  agencies, 
when  those  rights-of-way  are 
determined  to  have  been  validly 
acquired  in  accordance  with 
Departmental  regulations  (a  proposal  for 
these  regulations  is  published  separately 
today). 

DATES:  Comments  must  be  submitted  in 
writing  by  September  30, 1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  sent  to:  U.S.  Department  of 
the  Interior,  Main  Interior  Building, 
1849  C  Street,  N.W..  Room  5555. 
Washington,  D.C.  20240.  All  comments 
received  will  be  available  for  public 
review  in  Room  5555  at  the  above 
address  between  the  hours  of  7:45  a.m. 
and  4:15  p.m..  Monday  through  Friday. 
Correspondents  should  specify  whether 
their  comments  are  directed  generally  or 
to  the  specific  management  programs  of 
the  National  Park  Service.  U.S.  Fish  and 
Wildlife  Service,  or  Bureau  of  Land 
Management. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management:  Ron 
Montagna.  (202)  452-782.  or  Ted  D. 
Stephenson.  (801)  539-4100.  National 


Park  Service:  Russel  J.  Wilson.  (202) 
208-7675.  U.S.  Fish  and  Wildlife 
Service:  Duncan  Brown.  (703)  358- 
1744. 

SUPPLEMENTARY  INFORMATION:  R.S.  2477. 
enacted  in  1866  and  repealed  in  1976. 
granted  rights-of-way  for  the 
construction  of  highways  across 
unreserved  public  lands.  Rights-of-way 
in  existence  on  the  date  of  repeal  were 
not  terminated.  A  proposed  rule, 
published  separately  today,  would 
provide  clarification  of  this  provision 
and  a  system  for  processing  claims  for 
validation  of  rights-of-way  across 
Federal  lands  pursuant  to  R.S.  2477. 
The  courts  have  explicitly  recognized 
the  authority  of  the  Departmeiil  to 
regulate  such  rights-of-way. 

This  notice  announces  that  the 
Department's  land  managing  agencies — 
the  Bureau  of  Land  Management,  the 
National  Park  Service,  and  the  U.S.  Fish 
and  Wildlife  Service — are  considering 
whether  to  manage  R.S.  2477  rights-of- 
way  under  existing  legal  authorities,  to 
promulgate  additional  regulations  (and 
if  so  what  form  of  regulations),  or  to 
develop  other  administrative  procedures 
to  govern  R.S.  2477  rights-of-way  after 
they  have  been  determined  to  have  been 
validly  acquired  under  departmental 
regulations. 

The  Department  solicits  comments  on 
how  it  should  regulate  validly  acquired 
R.S.  2477  rights-of-way.  Each  agency 
has  existing  regulations  dealing 
generally  with  rights-of-way  (for  the 
Bureau  of  Land  Management,  see  43 
CFR  part  2800;  for  the  National  Park 
Service,  see  36  CFR  part  14;  for  the  U.S. 
Fish  and  Wildlife  Service,  see  50  CFR 
part  29).  One  option  would  be  to 
administer  R.S.  2477  rights-of-way 
under  existing  agency  right-of-way 
regulations.  This  option  might  be 
workable  for  agencies  and  holders  and 
would  avoid  creating  a  separate  system 
for  one  narrovv  class  of  rights-of-way. 
The  Department  solicits  comments 
specifically  on  whether  existing  right-of- 
way  regulations  would  adequately 
protect  pubhc  resources  while 
providing  a  workable  framework  for 
holders  of  R.S.  2477  rights-of-way. 

If  commenters  do  not  believe  that 
existing  right-of-way  regulations  could 
meet  these  goals  if  applied  specifically 
to  R.S.  2477  rights-of-way,  the 
Department  solicits  specific  comments 
on  which  provisions  do  and  which 
provisions  do  not,  as  well  as  suggestions 
for  alternative  provisions,  as  they  relate 
to  R.S.  2477  rights-of-way. 

The  Department  solicits  comments 
specifically  addressing  whether  there 
are  valid  reasons  to  establish  separate 
regulations  for  R.S.  2477  rights-of-way. 
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If  so,  the  Department  requests  comments 
both  on  the  reasons  for  separate 
regulations  and  suggestions  for  their 
content. 

Separate  management  regulations  for 
each  agency  (the  Bureau  of  Land 
Management,  National  Park  Service,  and 
U.S.  Fish  and  Wildlife  Service)  may  be 
necessary  because  each  has  different 
statutory'  mandates.  The  Department 
requests  comments  on  the 
appropriateness  and  feasibility  of 
applying  different  management 
standards  to  R.S.  2477  rights-of-way. 
depending  on  which  agency  has 


jurisdiction  for  the  Federal  land  crossed 
by  a  right-of-way. 

Another  option  under  consideration  is 
the  use  of  cooperative  agreements 
between  holders  of  R.S.  2477  rights-of- 
way  and  Federal  land  managers  that 
would  govern  maintenance  and 
operation  of  such  rights-of-way.  The 
Department  solicits  comments  on 
whether  and  under  what  circumstances 
such  agreements  might  be  an 
appropriate  means  of  managing  these 
rights-of-way.  as  well  as  comments  on 
what  kind  of  terms  and  conditions 
should  be  included  in  such  agreements, 
if  utihzed. 


Finally,  the  Department  requests 
comments  specifically  on  whether 
management  standards,  if  developed, 
should  be  promulgated  as  regulations  or 
developed  by  some  other  internal 
administrative  means,  such  as  an  agency 
manual  or  instruction  memorandum. 

Dated:  July  18,  1994. 
George  T.  Frampton,  Jr.. 
Assistant  Secretary  of  the  Interior. 
Bob  Armstrong, 

Assistant  Secrntary  of  the  Interior. 
|FR  Doc.  94-18623  Filed  7-29-94;  8:45  ar.i) 
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DEPARTMEN1  OF  EDUCATION 

Research  in  Ei  jucation  of  Individuals 
With  Disabiliti^  Program;  Early 
Education  Probram  for  Children  With 
Disabilities;  Tfchnology,  Educational 
Media,  and  Materials  for  Individuals 
With  Disabilities  Program;  Special 
Studies  Program;  and  Program  for 
Children  and  )  outh  With  Serious 
Emotional  Dis  urtiance 


AGENCY: 
action:  Notice 


Depajiment  of  Education. 

of  Proposed  Priorities. 


SUMMARY:  The 


5ecretar\-  proposes 


priorities  for  fi  /e  programs  administered 
by  the  Office  o  Special  Education  and 
Rehabilitative  Jervices  (OSERS)  under 
the  Individual!  With  Disabilities 
Education  Act,  The  Secjetary  may  use 
these  priorities  in  Fiscal  Year  1995  and 
subsequent  ye<  rs.  The  Secretary  takes 
this  action  to  f  )cus  Federal  assistance 
on  identified  r  eeds  to  improve 
outcomes  for  c  lildren  with  disabilities. 
The  proposed  )riorities  are  intended  to 
ensure  wide  ai  d  effective  use  of 
program  funds 

DATES:  Comme  tits  mu.st  be  received  on 
or  before  Sept£  mber  30, 1994  for  the 
Research  in  Education  of  Individuals 
With  Disabiliti  js  Program;  August  31. 
1994  for  the  Early  Education  Program 
for  Children  Wiih  Disabilities;  the 
Technology.  Eiucational  Media,  and 
Materials  for  Ii  dividuals  With 
Disabilities  Pn  gram;  and  the  Program 
for  Children  ar  d  Youth  With  Serious 
Emotional  Disturbance;  and  October  31. 
1994  for  the  Sj  ecial  Studies  Program. 
AOOftESSES:  AI  comments  concerning 
proposed  prioiiti.es,  except  for  the  Early 
Education  Proj  ram  for  Children  With 
Disabilities,  sh  )uld  be  addressed  to: 
Linda  Glidewe  1,  U.S.  Department  of 
Education,  40C  Maryland  Avenue,  S.W.. 
Room  3524,  Sv  ritzer  Building, 
Washington,  D  C.  20202-2641.  All 
comments  con  ;eming  the  Early 
Education  Pro;  ram  for  Children  With 
Disabilities  sh(  uld  be  addressed  to 
Joseph  Clair,  L  .S.  Department  of 
Education,  40C  Maryland  Avenue,  S.W., 
Room  4622,  Sv  ritzer  Building, 
Washington.  D  C,  20202-2644. 
FOR  FURTHER  IN  FORMATION  CONTACT:  The 
name,  address  anitelephone  number  of 
the  person  at  t  le  Department  to  contact 
for  informatioi  on  each  specific 
proposed  prioi  ity  is  listed  under  that 
priority. 

SUPfM-EMENTAR  '  INFORMATION:  This 
notice  contain:  two  proposed  priorities 
under  the  Rese  arch  in  Education  of 
Individuals  W  ih  Disabilities  Program, 
one  proposed   iriority  under  the  Early 
Fducation  Proj  ram  for  Children  With 


Disabilities,  one  proposed  priority 
under  the  Technology,  Educational 
Media,  and  Materials  for  Individuals 
With  Disabilities  Program,  one  proposed 
priority  under  the  Special  Studies 
Program,  and  one  proposed  priority 
under  the  Program  for  Children  and 
Youth  With  Serious  Emotional 
Disturbance.  The  purpose  of  each 
program  is  stated  separately  under  the 
title  of  that  program. 

These  proposed  priorities  would 
support  the  National  Education  Goals  by 
improving  understanding  of  how  to 
enable  children  and  youth  with 
disabilities  to  reach  higher  levels  of 
academic  achievement. 

The  Secretary'  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Etepartment. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  content 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  Further, 
priorities  could  be  affected  by 
enactment  of  legislation  reauthorizing 
these  programs.  The  publication  of  these 
proposed  priorities  does  not  preclude 
the  Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  Notices  inviting 
applications  under  these  competitions  will 
be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notices  of  final  priorities. 

Research  in  Education  of  Individuals 
with  Disabilities  Program 

Purpose  of  Program: 

The  Research  in  Education  of 
Individuals  with  Disabilities  Program  is 
authorized  by  Part  E  of  the  Individuals 
with  Disabilities  Education  Act  (20 
U  S.C.  1441-1443).  The  program 
provides  support  (1)  to  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  in  regular  education 
environments — to  provide  children  with 
disabilities  effective  in.struction  and 
enable  them  to  successfully  lecun;  and 
(2)  for  research  and  related  purposes, 
surveys,  or  demonstrations  relating  to 
physical  education  or  recreation, 
including  therapeutic  recreation,  for 
infants,  toddlers,  children,  and  youth 
with  disabilities. 


Priorities 

Under  34  CFR  73.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  any 
one  of  the  following  priorities.  The 
Secretary  proposes  to  fund  under  these 
competitions  only  applications  that 
meet  any  one  of  these  absolute 
priorities: 

Proposed  Absolute  Priority  1 — 
Examining  Alternatives  for  Outcome 
Assessment  for  Children  with 
Disabilities 

Backgroiind 

Many  students  with  disabilities  are 
currently  excluded  from  national.  State, 
and  local  outcome  assessments  and 
outcomes-based  accountability  systems. 
This  exclusion  has  the  effect  of 
weakening  educational  accountability, 
limiting  educational  opportunities  for 
students  with  disabilities,  and  denying 
these  students  the  potential  benefits  of 
educational  reforms. 

This  problem  is  addressed  in  new 
Federal  legislation,  "The  Goals  2000: 
Educate  America  Act."  (Public  Law 
103-227,  March  31, 1994).  Section  220 
of  this  Act  supports  development  and 
evaluation  of  State  assessments  aligned 
with  State  educational  standards,  with  a 
portion  of  the  funds  reserved  for 
developing  assessments  for  students 
with  disabilities.  Section  1015  calls  for 
"a  comprehensive  study  of  the  inclusion 
of  children  with  disabilities  in  school 
reform  activities  assisted  under  •  *   • 
[the  Act)."  This  study  is  to  include 
"•  •   *  a  review  of  the  adequacy  of 
assessments  and  measures  used  to  gauge 
progress  towards  meeting  •   *   « 
[education  goals  and  standards],  and  an 
examination  of  other  methods  or 
accommodations  necessary  or  desirable 
to  collect  data  on  the  educational 
progress  of  children  with  disabilities, 
and  the  costs  of  such  methods  and 
accommodations*  *   *."  To  support 
and  complement  such  efforts,  further 
research  is  needed  on  a  variety  of 
technical  and  implementation  issues. 

Priority 

The  Assistant  Secretary  proposes  to 
establish  an  absolute  priority  for 
resean;h  projects  that — 

(a)  Pursue  systematic  programs  of 
applied  research  focusing  on  one  or 
more  issues  related  to  outcome 
assessment  and/or  outcomes-based 
accountability  for  students  with 
disabilities.  These  issues  include,  but 
are  not  limited  to: 

(1)  Testing  accommodations  and 
adaptations.  When  adaptations  and 
accommodations  are  made  to  permit 
students  with  disabilities  to  participate 
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in  outcome  assessments,  how  are  the 
technical  characteristics  of  the 
assessments  affected?  How  can  the 
results  be  interpreted?  To  what  degree 
can  these  scores  be  aggregated  with 
nonadapted  assessments?  What  are  the 
best  methods  for  selecting  appropriate 
acrnmmodatinns  and  adaptations?  How 
can  testing  accommodations  be  related 
to  instructional  accommodations? 

(2)  Alternative  assessments.  When 
alternative  assessments  (such  as 
performance  assessments  or  portfolio 
assessments)  are  provided  for  students 
with  disabilities,  how  can  these 
assessments  be  compared  with 
conventional  assessments?  What 
technical  criteria  can  appropriately  be 
applied  to  these  assessments  when  used 
with  students  with  disabilities? 

(3)  Devfflopment  of  assessments.  How 
can  general  educational  assessments  be 
developed  to  be  more  inclusive  for 
students  with  disabilities?  How  can 
problematic  items  and  item  formats  be 
identified?  How  can  students  with 
disabilities  be  adequately  represented  in 
test  development  and  validation 
samples?  What  are  the  effects  when  tests 
developed  for  general  populations  are 
administered  to  students  with 
disabilities? 

(4)  Including  students  with  disabilities 
in  general  assessments.  How  should 
decisions  be  made  and  documented  to 
include  or  exclude  students  with 
disabilities  in  general  educational 
assessments  or  alternative  assessments? 
What  factors  influence  these  decisions? 

(5)  Standards  and  outcomes.  How  can 
standards  and  outcomes  be  developed 
for  diverse  populations?  How  can  their 
appropriateness  be  judged? 

l6)  System  development.  How  can 
assessment  and  accountability  systems 
be  developed  with  the  range  and 
flexibility  to  accommodate  diverse 
student  populations?  How  can 
accountability  and  individualization 
both  be  maintained? 

(7)  Basic  concepts  and  principles. 
How  can  basic  concepts  and  principles 
in  assessment  be  revised  to  reflect  new 
approaches  to  assessment  and  new  roles 
and  challenges  in  outcome  assessment 
for  diverse  populations? 

(b)  Produce  and  disseminate 
information  that  can  be  applied  in 
educational  programs,  as  well  as  in 
subsequent  research;  and 

(c)  Coordinate  their  activities,  as 
appropriate,  with  the  Center  to  Support 
the  Achievement  of  World  Class 
Outcomes  for  Students  with  Disabilities, 
and  with  other  related  projects  funded 
under  The  Goals  200C:  Educate  America 
Act. 

A  project  must  budget  for  two  trips 
annually  to  Washington,  DC,  for  (1)  a 


two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  and  collaborate  with  the  project 
officer  of  the  Office  of  Special  Education 
Programs  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  to  discuss  findings  and  methods  of 
dissemination. 

For  Further  Information  Contacrt: 
David  Malouf,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  S.W., 
Room  3521.  Switzer  Building, 
Washington.  D.C.  20202-2641. 
Telephone:  (202)  205-8111.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Proposed  Absolute  Priority  2— Studying 
Models  That  Bridge  The  Gap  Between 
Research  And  Practice 

Background 

Educational  research  most  often 
includes  the  following  phases:  (1) 
Planning  and  preparation;  (2) 
information  gathering;  (3)  analysis  and 
interpretation;  (4)  reporting  and 
dissemination;  and  (5)  use  of  findings. 
In  traditional  research  models,  the 
researcher  is  solely  or  primarily 
responsible  for  all  phases  but  the  last. 
Using  research  findings  is  seen  as  a  job 
for  the  practitioner.  However,  it  has 
been  observed  that  research  knowledge 
rarely  translates  directly  into  practice. 

In  recent  years,  a  variety  of  models 
have  been  developed  to  bridge  the  gap 
between  research  and  practice  by 
altering  the  roles  of  researchers  and 
practitioners  in  the  school  district  for 
one  Or  more  phases  of  the  research.  In 
some  models  (e.g.,  interactive  research 
and  development,  teacher-researcher 
partnership  research)  researchers  and 
practitioners  collaborate  in  all  phases  of 
the  research  process.  Some  of  these 
models  include  parents  on  their  school- 
based  teams.  In  other  models, 
practitioners,  working  individually  (e.g.. 
teacher  research  linkers)  or  in  groups 
(e.g..  teacher  study  groups),  or  in  pairs 
(e.g..  peer  coaching)  interpret  extant 
research  to  understand  how  to  integrate 
research  into  practice.  In  some  models, 
teachers  conduct  research  (e.g.,  action 
research,  collegial  experimentation).  To 
date  there  have  been  few  systematic 
examinations  of  the  effectiveness  of 
these  models  to  improve  practice  in 
special  education. 

Priority 

The  Assistant  Secretary  proposes  to 
establish  an  absolute  priority  for 
re.senrch  projects  to  implement  and 


examine  one  or  more  models  for  using 
research  knowledge  to  improve 
education  practice  and  outcomes  for 
children  with  disabilities. 

In  studying  the  models,  projef:ts  must 
apply  methodologies  with  the  capacity 
to  judge  the  effectiveness  of  the 
model(s)  as  implemented  in  prartjre 
settings.  The  projects  must  specify 
components  of  the  knowledge 
utilization  model  selected,  the  supports 
and  policies  necessary  to  support  the 
model,  both  alterable  and  unalterable 
factors  affecting  practice  improvement, 
and  the  effect  of  the  model  to  improve 
the  school  culture,  teacher  attitudes  and 
practices,  and  student  outcomes.  In 
judging  effectiveness,  the  projects  must 
address  improvements  for  researchers, 
practitioners,  and  children  and  youth 
with  disabilities. 

The  projects  must  report  (heir 
findings  in  a  manner  which  can  serve  .ts 
a  "blueprint"  for  practitioners  and 
researchers  in  other  school  districts  lo 
implement  the  model  using  resean  h 
knowledge  to  improve  practice  in 
special  education. 

A  project  must  budget  for  two  trips 
annually  to  Washington,  DC,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  and  collaborate  with  the  proje»,t 
officer  of  the  Office  of  Special  Education 
Programs  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  to  discuss  findings  and  methods  of 
dissemination. 

For  Further  Information  Contact  Jane 
Hauser,  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW.,  Room  3521. 
Switzer  Building.  Washington.  DC 
20202-2641.  Telephone:  (202)  20.5- 
8126.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Proposed  Absolute  Priority  J — Studtnt- 
Initiated  Research  Projects 

This  priority  provides  support  lor 
short-term  (up  to  12  month?) 
postsecondary  student-initiated  re.se;iri  h 
projects  focusing  on  special  education 
and  related  services  for  children  and 
youth  with  disabilities  and  early 
intervention  services  for  infants  and 
toddlers,  consistent  with  the  purposes 
of  the  program,  as  described  in  34  CFR 
324.1. 

Projects  must — 

(1)  Develop  research  skills  in 
postsecondary  students;  and 

(2)  Include  a  principal  investigator 
who  serves  as  a  mentor  to  the  studert/ 
researcher  while  the  project  is  carried 
out  by  the  student. 


39234 


3.  the  Secretary 
75.105(cK2MJi), 
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Proposed  Comf  tetitive  Priority 

Within  this  proposed  absolute  priority 
under  34  CFR 
will  give  preference  to 
applications  thot  meet  the  following 
competitive  priority.  An  application 
i  a>mpetitive  priority 
would  be  selecl  ed  by  the  Secretary  o\er 
applications  of  comparable  merit  that  do 
not  meet  the  pr  lority: 

A  project  tha  would  give  a  priority  to 
providing  supp  ort  for  postsecondary 
students  who  are  members  of  groups 
that  have  been  jnderrepresented  in  the 
field  of  special  education  research,  such 
as  members  of  acial  or  ethnic  minority 
groups  (e.g.  Bl£  ck.  Hispanic,  American 
Indian,  or  Alas  ^an  Native,  Asian  or 
Pacific  Islandei ).  and  individuals  with 
disabilities. 

A  project  miitt  budget  for  a  trip  to 
Washington.  DC  for  the  annual  two-day 
Research  Projw  i  Directors'  meeting. 

For  Further  I  iformation  Contact 
Melville  J.  Appell,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Room  3529.  Svjitzer  Building, 
Washington.  DC  20202-2641. 
Telephone:  (20  2)  205-8113.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TI  D)  may  call  the  Federal 
Information  Re  ay  Service  (FIRS)  at  1- 
800-877-6339  jetween  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Applicable  Pre  ^mm  Regulations 


34  CFR  Part 


124. 


Program  Authority:  20  U.S.C.  1441- 
1443. 

Early  Edncatio  n  Program  for  Children 
With  DisabiKti  es 

Purpose  of  Pro  p-aw 


Thf  purpose 
provide  Feden  1 
to  address  the 
with  disabilities 
eight,  and  their 
as.sist  State  an< 
expanding  anc 
services  for  th^se 
families. 


Priority 


CiK 


Under  34 
Secretary  proposes 
preference  to 
following  priority 
proposes  to  { 
only  applications 
priority: 


of  this  program  is  to 
financial  assistance  (a) 

pedal  needs  of  children 
birth  through  age 

families;  and,  (b)  to 
local  entities  in 

improving  programs  and 
children  and  their 


75.1U5(()(3)tht' 
to  give  an  absolute 
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Proposed  Absolute  Priority  1 — Early 
Childhood  Research  Institute:  Follow 
Througli 

Background 

This  priority  supports  an  Early 
Childhood  Research  Institute  to 
develop,  evaluate  and  disseminate 
strategies  and  procedures  that  will  move 
the  successful  practices  of  early 
intervention  and  preschool  programs 
into  the  early  elementary  school  grades. 
These  successful  practices  include,  but 
are  not  limited  to.  (1)  family-friendly 
and  family- focused  approaches  to 
planning  and  providing  special 
education  and  related  services,  (2) 
extensive  parent  involvement  in  service 
planning  and  delivery,  (3)  integrated 
and  coordinated  delivery  of  services 
when  multiple  services  are  necessary, 
(4)  multi-di.sciplinary  input  into  service 
planning  and  delivery.  (5) 
developmentally  appropriate  services 
delivered  in  ungraded/mixed-age  and 
mixed  ability  group  settings,  and  (6)  a 
pro-active  approach  to  service  planning 
and  delivery  in  which  services  (e.g., 
team  teaching,  assistive  technology 
applications,  use  of  paraprofessionals) 
are  integrated  and  concentrated  to 
ensure  that  as  many  children  with 
disabilities  as  possible  successfully 
acquire  critical  skills  taught  in  the 
primary  grades  (e.g.,  beginning  literacy-, 
social  skills)  that  are  crucial  to 
children's  progress  and  adjustment  in 
school. 

The  Institute's  research,  development 
and  evaluation  activities  must  (1) 
identify  administrative,  attitudinal,  and 
programmatic  barriers  to  establishing 
these  successful  practices  in 
kindergarten  through  grade  three  (or 
equivalent)  for  children  with  disabihties 
and  their  families;  (2)  develop  and 
evaluate  strategies  and  procedures  that 
are  designed  to  overcome  these  barriers, 
such  as  strategies  parents  can  use  to 
maintain  their  involvement  once  their 
child  reaches  school  age,  and  strategies 
school  personnel  can  use  to  encourage 
and  facilitate  continued  parent 
involvement;  and  (3)  identify  effective 
ways  to  disseminate  the  fir>dings  and 
products  of  the  institute  so  that 
successful  practices,  or  combinations  of 
practices,  can  be  adopted  easily  by 
school  .systems. 

The  Secretary  anticipates  funding  one 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Institute  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to 
applying  the  requirements  of  34  CFR 
75.25,'J(a).  considers  the 


recommendation  of  a  review  team 
consisting  of  three  experts  selected  by 
the  Secretary.  The  services  of  the  review- 
team,  including  a  two-day  visit  to  the 
project,  are  to  be  performed  during  the 
last  half  of  the  Institute's  second  year 
and  may  be  included  in  that  year's 
evaluation  required  under  34  CFR 
75.590. 

Priority:  The  Early  Childhood 
Researtii  Institute  considered  for 
funding  under  this  priority  mu.st — 

(a)  Conduct  a  program  of  research  that 
addresses  the  issues  identified  above. 

(b)  Identify  specific  strategies  and 
procedures  that  will  be  investigated. 

(c)  Carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  or  the<Hy ,  that 
pro\ides  a  basis  for  the  strategies  and 
procedures  to  be  studied,  the  research 
methods  and  instrumentation  that  will 
be  used,  and  the  specific  target 
populations  and  settings  that  will  be 
studied. 

(d)  Collet:t.  analyze,  and  report  a 
variety  of  descriptive  and  outcome  data, 
including  (1)  specific  information  on  the 
settings,  the  service  providers,  the 
children  and  famiUes  targeted  by  the 
Institute  (e.g..  age,  disability,  level  of 
functioning  and  membership  in  a 
special  population,  if  appropriate):  (2) 
muhiple.  hinctional  outcome  data  for 
the  children  and  families  who  are  the 
focus  of  the  strategies  and  procedures; 
and  (3)  multiple  outcome  data  for  the 
teachers,  administrators,  and  other 
school  staff  involved  in  the  research. 

(e)  Conduct  the  research  in  typical 
school  settings,  including  settings  that 
are,  or  will  be,  implementing  different 
combinations  of  the  successful 
practices. 

(f)  Conduct  the  research  using 
methodological  procedures  that  are 
designed  to  produce  unambiguous 
findings  regarding  the  effects  of  the 
strategies  and  procedures,  as  well  as  any 
findings  on  interaction  effects  betwreen 
particular  strategies  or  procedures  and 
particular  characteristics  of  participants 
or  settings.  These  findings  will  be 
rendered  through  appropriate  sample 
selection  and  adequate  sample  size  to 
permit  use  of  the  findings  in  policy 
analyses. 

(g)  Design  all  activities  in  a  manner 
that  is  likely  to  lead  to  improved 
services  for  children  with  disabilities 
and  their  families,  including  those  who 
are  members  of  cultural,  linguistic,  or 
racial  minority  groups. 

(h)  Develop,  field  test,  and 
disseminate  a  variety  of  products  that 
can  be  used  for  training  and  technical 
assistance  activities  with  policy  makers, 
administrators,  school  board  members, 
parents,  and  service  providers  and  that 


are  likely  to  facilitate  the 
implementation  of  the  successful 
practices  in  early  elementary  school 
settings. 

(i)  Coordinate  research  and 
dissemination  activities  with  other  ' 
relevant  efforts  sponsored  by  the  U.S. 
Department  of  Education,  including 
other  research  institutes,  technical 
assistance  entities,  and  information 
clearinghou.ses. 

(j)  Provide  research  training  and  - 
experience  for  at  least  10  graduate 
students  annually. 

In  determining  whether  to  continue 
the  Institute  for  the  fourth  and  fifth 
years  of  the  project  period,  in  addition 
to  considering  factors  in  34  CFR 
75.253(a)^  the  Secretary  considers  the 
following: 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Institute. 

(b)  The  degree  to  which  the  Institute's 
research  designs  and  methodological 
procedures  demonstrate  the  potential 
for  producing  significant  new 
knowledge  and  products. 

In  order  to  apply  for  funding  for  years 
four  and  five,  the  Institute  must  set 
aside  in  its  budget  for  the  second  year, 
funds  to  cover  costs  associated  with  the 
services  to  be  performed  by  the  review 
team  appointed  by  the  Secretary  to 
evaluate  the  project  in  the  second  year. 
These  funds  are  estimated  to  be 
approximately  $4,000. 

For  Further  Information  Contact:  Gail 
Houle,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W.,  Room 
4613,  Switzer  Building,  Washington, 
D.C..  20202-2644.  Telephone  (202)  205- 
9045.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1423. 

Technology.  Educational  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program 

Purpose  ofPngram 

The  purpose  of  this  program  is  to 
support  projects  and  centers  for 
advancing  the  availability,  quality,  use, 
and  effectiveness  of  technology, 
educational  media,  and  materials  in  the 
education  of  children  and  youth  with 
disabilities  and  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  with  disabilities.  In  creating 
Part  G  of  the  Individuals  with 
Disabilities  Education  Act,  Congress 
expressed  the  intent  that  the  projects 
and  centers  funded  under  that  part 
should  be  primarily  for  the  purpose  of 
enhancing  research  and  development 


advances  and  efforts  being  undertaken 
by  the  public  or  private  sector,  and  to 
provide  necessary  linkages  to  make 
more  efficient  and  effective  the  flow 
from  research  and  development  to 
application. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Proposed  Absolute  Priority  1 — 
Collaborative  Research  on  Tuchnology. 
Media,  and  Materials  for  Children  and 
Youth  With  Disabilities 

Background 

In  1993  an  agenda  was  developed  for 
the  Technology,  Educational  Media,  and 
Materials  for  Individuals  with 
Disabilities  Program  which  set  forth  four 
program  commitments.  These  four 
commitments  were  derived  firom  broad- 
based  input  from  the  field,  and  together 
they  represent  the  means  by  which  the 
Office  of  Special  Education  Programs 
intends  to  advance  the  use  of 
technology,  media,  and  materials  with 
students  with  disabilities.  They  are: 

(1)  Enable  the  Learner  Across 
Environments.  This  means  fostering 
instructional  environments,  both  in  and 
out  of  school,  that  use  technology, 
educational  media,  and  materials  to 
enable  students  with  disabilities  to 
access  knowledge,  develop  skills  and 
problem-solving  strategies,  and  engage 
in  educational  experiences  necessary  for 
their  success  as  adults. 

(2)  Promote  Effective  Policy.  This 
means  policymaking  at  all  levels  in 
government,  schools,  and  business  to 
ensure  accessibiUty,  availability, 
effective  application,  and  consistent  use 
of  appropriate  technology,  media,  and 
materials. 

(3)  Foster  Use  Through  Professional 
Development.  This  means  training  and 
supporting  teachers,  administrators, 
parents,  and  related  service  personnel 
on  the  benefits  of  instructional  and 
assistive  technologies  so  that  they  can 
increase  productive  use  of  instructional 
time,  prepare  students  with  disabilities 
for  employment  and  citizenship,  and 
promote  their  intellectual,  ethi(.al, 
cultural,  emotional,  and  physical 
growth. 

(4)  Create  Innovative  Tools.  This 
means  encouraging  development  of 
varied  and  integrated  technologies, 
media,  and  materials  which  open  up 
and  expand  the  lives  of  those  with 
disabilities. 


However,  research  is  needed  on  how 
these  interrelated  commitments  can  l# 
applied  in  the  complex  reality  of 
educational  practice.  This  priority 
addresses  that  need  by  supporting 
collaborative  research,  which  means 
research  based  on  a  partnership  between 
researchers  and  practitioners  in  which 
both  are  actively  involved  in  all  phases 
of  the  research — initial  planning  and 
design,  collection  of  information  or 
data,  analysis  of  information  or  data, 
and  reporting  and  dissemination.  This 
research  strategy  is  intended  to  produce 
methodologically  sound  research 
information  that  is  relevant  and 
applicable  to  practice  and  reduces  the 
gap  between  research  and  pra«  tice. 

Priority 

The  Assistant  Secretary  proposes  to 
establish  an  absolute  priority  for 
collaborative  research  projects  that — 

(a)  Formulate  a  research  topic  and 
design  based  on  commitments  (1),  (2). 
and  (3),  as  described  above,  as  they 
relate  to  improving  education  and/or 
related  services  at  the  local  level  for 
students  with  disabilities.  This  priority 
is  not  intended  to  support  projects  that 
are  primarily  engaged  in  product 
development;  thus,  commitment  (4)  may 
be  included  only  as  a  supporting 
activity.  In  formulating  the  researcli 
topic,  projects  must  develop  a  focus  in 
terms  of  curriculum  areas,  grade/age 
levels,  disabilities,  types  of  services 
provided,  and/or  specific  tvpes  of 
technology,  media  and  materials.  In 
formulating  the  research  design,  projects 
must  apply  the  standards  for  conducting 
rigorous  social  science  research.  The 
following  research  topics  are  offered  as 
illustrative  examples  and  do  not 
represent  the  full  range  of  possible 
topics.  These  examples  are  broad,  an»l 
projects  may  opt  for  more  narrow 
focuses.  However,  projects  must  address 
all  three  program  commitments— either 
as  background,  contextual  factors,  or  as 
components  of  interventions  or 
manipulations. 

Example  I.- Research  on  how  local 
policies  in  schools  and  other  agencies 
restrict  or  facilitate  the  acquisition  and 
use  of  assistive  devices,  and  how 
professional  development  within  the 
context  of  these  policies  can  yield 
improved  assistive  technology  services 
to  better  enable  students  to  access 
school,  home,  and  community 
environments. 

E.\ample  2:  Research  on  how  loial 
policies  regarding  curriculum  and 
accountability  can  be  revised  to  promote 
interdisciplinary  professional 
collaboration  in  the  effective  use  of 
technology,  media  and  materials  to 
enable  students  with  disabilities  to 


39236 


t3i 


!  studei  it 


■pel 


I  Oisser  linate 


cone  ucive ' 


Coord  nate 


acquire  hig 
strategies. 

Example 
and  profess 
contribute 
of  technology 
some 
how  the  i 
means  of 
interventiotts 
with  disabi 
educational 

(b)  Condqct 
research  on 

(c)  Measuk^ 
interventior 
and  across 
2.  and  3). 

(d) 
flndings  of 
a  form 
schools  or 
other  resea 

(e 
appropriate 
under  the 
Assistance 
Disabilities 
amended  hy 

A  project 
annually  to 
two-day 
meeting; 
meet  and 
officer  of 
Programs 
under  this 
and  to  discuss 
methods  of 

For  Further 
Ellen  Schi 
Education, 
Room  3523 
Washington 
Telephone 
who  use  a 
for  the  deaf 
Information 
800-877-8G  39 
p.m..  Eastern 
Friday 

Applicab 
CFR  Part 

Program 


Research  on  how  policies 
onal  practices  may 

inequitable  access  and  use 

,  media  and  materials  for 

s  with  disabilities,  and 
nejquities  can  be  reduced  by 
icy  and/or  professional 

to  better  enable  students 
ities  to  engage  in  beneficial 
experiences. 

a  program  of  collaborative 
the  research  topic. 

the  effects  of  the 
and  relationships  within 
the  program  commitments  (1, 


33  3 


an  i 


Priority 

Under  34 
Secretary  pioposes 


Federal  Register  /  Vol.  59.  No.  146  /  Monday.  August  1.  1994  /  Notices 


Federal  Register  /Vol.  59.  Ne.  146  /  Monday.  August  1.  1994  /  Notices 


39237 


level  problem-solving 


nformation  on  the 
he  collaborative  research  in 
to  use  by  other 
s  jrvice  providers,  as  well  as 
rphers. 

their  activities,  as 
with  recipients  of  grants 
Tfechnology-Related 
or  Individuals  with 
Act  (Pub.  L.  100-^07  as 
Pub.  L.  103-218). 
must  budget  for  two  trips 
Washington.  DC.  for  (1)  a 
Research  Project  Directors' 
(2)  another  meeting,  to 
ccjUaborate  with  the  project 
Office  of  Special  Education 
the  other  projects  funded 
{priority,  to  share  information 
findings  and  joint 
dissemination. 
Information  Contact: 
,  U.S.  Department  of 
'  00  Maryland  Avenue  SW., 
,  Switzer  Building. 
DC  20202-2641. 
202)  205-8123.  Individuals 
telecommunications  device 
TDD)  may  call  the  Federal 
Relay  Service  (FIRS)  at  1- 
between  8  a.m.  and  8 
time,  Monday  through 


thj 
ai  d 


Ibr, 


e  Program  Regulations:  34 

uthority:  20  U.S.C.  1461. 
Special  Studies  Program 

Purpose  of .  'rogram 

To  suppo  t 
impact  of 
Disabilities 
including 
appropriate 
children 
and  early 
infants  and 


the 


studies  to  evaluate  the 
Individuals  with 
iducation  Act  (IDEA), 
to  provide  a  free 
public  education  to 
youth  with  disabilities, 
inlervention  services  to 
:oddlers  with  disabilities. 


CFR  75.105(c)(3)  the 

to  give  an  absolute 


preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Proposed  Absolute  Priority  1 — Cei\ter  to 
Support  the  Achievement  of  World 
Class  Outcomes  for  Students  With 
Disabilities 

Background 

The  enactment  of  the  Goals  2000: 
Educate  America  Act  (Public  Law  103- 
227.  March  31. 1994)  will  stimulate 
standards-based  assessment  and  reform 
in  schools  across  the  Nation.  Most 
States  already  conduct  assessments  of 
student  achievement.  However,  surveys 
of  States  conducted  by  the  Office  of 
Special  Education  Programs  (OSEP) 
funded  National  Center  for  Educational 
Outcomes  (NCEO)  have  revealed  that 
most  States  exclude  large  numbers  of 
students  with  disabilities  from 
assessments.  Typically,  no 
accommodations  have  been  provided  to 
enable  students  with  disabilities  to 
participate.  In  many  States  no  policies 
or  guidelines  exist  to  facilitate  or 
encourage  participation  of  students  with 
disabilities.  NCEO  has  also  observed 
that  the  development  of  national  and 
State  content  standards  often  do  not 
explicitly  consider  the  needs  of  student 
with  disabilities. 

The  new  Federal  law  requires  that 
students  with  disabilities  be  included  in 
the  Goals  2000  reform  efforts.  Because 
so  few  students  with  disabilities  are 
currently  included  in  assessments. 
States  will  need  considerable  assistance 
to  permit  these  students  to  participate. 
States  will  need  help  developing 
accommodations  for  assessments  and 
for  designing  policies  to  cover  the 
implementation  of  these 
accommodations.  States  will  also  need 
assistance  analyzing  and  reporting 
results  of  these  assessments.  In  addition, 
it  is  essential  to  document  the  progress 
of  the  States  in  including  students  with 
disabilities  in  assessments  and  other 
reform  initiatives. 

Priority 

The  Assistant  Secretary  proposes  to 
establish  an  absolute  priority  for  a 
center  to  assist  States  in  implementing 
activities  to  improve  outcomes  for 
students  with  disabilities  and  to  assist 
in  the  implementation  of  the 
requirements  of  Goals  2000  for  students 
with  disabilities,  and  to  document 
States'  efforts  in  doing  so. 

The  Center  must — 

(a)  Work  with  Regional  Resource 
Centers  (RCCs),  other  technical 


assistance  providers,  and  directly  with 
States; 

(b)  Develop  and  facilitate  the  use  of 
appropriate  accommodations  and 
adaptations  of  assessments  in  the  States 
for  students  with  disabilities  and 
advance  and  support  the  use  of  outcofne 
related  data  for  these  students; 

(c)  Document  the  extent  to  which 
students  with  disabilities  are  included 
in  State  activities; 

(d)  Provide  assistance  in  analyzing 
and  reporting  outcome  data  for  students 
with  disabilities; 

(e)  Work  with  the  Department  to 
develop  and  report  national  level  data 
on  the  status  of  outcomes  for  students 
with  disabilities  and  the  degree  to 
which  these  students  are  achieving  the 
National  Education  Goals; 

(0  Synthesize  and  report  on  technical 
advances  in  the  accommodation  and 
participation  of  students  with 
disabilities  in  State  activities,  especially 
those  related  to  Goals  2000.  and  ensure 
that  States  are  assisted  in  using  such 
advances; 

(g)  Work  with  researchers  and 
developers  who  are  conducting  related 
work  and  facilitate  the  exchange  of 
information  among  such  projects, 
including  projects  funded  under  the 
priority  "Examining  Alternatives  for 
Outcome  Assessment  for  Children  with 
Disabilities",  and  projects  funded  under 
Goals  2000  authority; 

(h)  Assist  States  and  the  Department 
to  ensure  that  standards-setting  and 
assessment  processes  and  documents,  as 
well  as  any  other  Goals  2000  related 
activities,  include  the  perspectives  of 
the  disability  community;  and    ' 

(i)  Conduct  periodic  examinations  of 
the  status  of  standards-setting  activities 
at  the  State  and  national  level. 

The  center  must  budget  for  two  trips 
annually  to  Washington,  DC,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  with  the  project  officer  of  the 
Office  of  Special  Education  Programs  to 
plan  and  review  project  activities  and 
progress. 

For  Further  Information  Contact: 
David  Malouf,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  3521,  Switzer  Building, 
Washington.  DC  20202-2641. 
Telephone:  (202)  205-8111.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 


Proposed  Absolute  Priority  2 — 
Longitudinal  Study  of  the  Impact  of 
Early  Intervention  Services  on  Infants 
and  Toddlers  With  Disabilities 

Background 

-    As  Part  H  of  the  Individuals  with 
Disabilities  Education  Act  moves  into 
full  implementation,  there  is  a  critical 
need  to  discern  the  immediate  and  long- 
term  effects  of  this  program  on  children, 
families,  and  service  providers. 
Although  federally  mandated  data 
collection  activities  provide  some 
information  on  the  ages  of  infants  and 
toddlers  served  by  the  program  and  on 
the  ser\'ices  received  and  their  settings, 
little  is  known  on  a  national  basis  about 
the  developmental  and  behavioral 
characteristics  of  children  served  by  the 
program.  Moreover,  a  national 
systematic  evaluation  of  the  impact  of 
the  Part  H  program  on  children,  families 
and  other  stakeholders  within  the 
context  of  child  development  is  clearly 
-lacking. 

Priority 

The  Assistant  Secretary  proposes  ta 
establish  an  absolute  priority  for  a 
project  to  design  and  conduct  a  five-year 
longitudinal  study  of  infants  and 
toddlers  served  under  Part  H.  The 
project  must  assess  the  effects  of  the 
program  over  a  five-year  period,  and 
include  an  evaluation  of  the  Part  H 
program  impact  on  children,  families 
and  service  providers.  The  study  design 
must  consider  the  interaction  of 
program  variables  with  variables  related 
to  childhood  development.  The  project 
must  conduct  analyses  that: 

(1)  Compare  and  evaluate  different 
patterns  of  child  development  related  to 
long-term  outcomes; 

[2\  Assess  the  effects  of 
socioeconomic,  demographic  and 
health-related  variables  on  long-terra 
developmental  and  behavioral 
characteristics  of  the  children; 

(3)  Isolate  and  explain  the  long-term 
effects  of  intervention; 

(4)  Incorporate  factors  related  to 
medical  variables  (e.g.,  psychological, 
physiological,  and  anatomical  structure 
or  function),  personal  functioning 
variables,  and  the  interaction  of  the 
environment  with  these  variables  that 
could  resuh  in  a  disadvantage  limiting 
or  preventing  the  fulfillment  of  an  age- 
appropriate  role; 

(5)  Incorporate  family  variables, 
including  family  background  and  the 
need  for  service;  and 

(6)  Provide  information  on  services, 
service-providers,  and  the 
appropriateness  of  particular  .service 
.settings. 


The  project  must  budget  for  three 
trips  annually  to  Washington.  D.C.,  for 
tl)  a  two-day  Research  Project  Direclors' 
meeting;  and  (2)  an  additional  two 
meetings,  to  meet  and  collaborate  with 
.  the  project  officer  of  the  Office  of 
Special  Education  Programs  (OSEP), 
and  with  other  relevant  OSEP  funded 
projects.  The  project  must  also 
coordinate  activities  with  the  ongoing 
Policy  Research  Institute  funded  by 
OSEP. 

For  Further  Information  Contact:  Scott 
Brown,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  S.W..  Room 
3522,  Switzer  Building,  Washington, 
D.C.  20202-2641.  Telephone:  (202)  205- 
8117.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Applicable  Program  Regulations:  34 
CFR  Part  327. 

Program  Authority:  20  U.S.C.  1418. 

Program  for  Children  and  Youth  With 
Serious  Emotional  Disturbance 

Purpose  of  Program 

This  program  supports  projects 
designed  to  improve  special  education 
and  related  services  to  children  and 
youth  with  serious  emotional 
disturbance.  Types  of  projects  that  may 
be  supported  under  the  program 
include,  but  are  not  limited  to,  research, 
development,  and  demonstration 
projects.  Funds  may  also  be  used  to 
develop  and  demonstrate  approaches  to 
assist  and  prevent  children  with 
emotional  and  behavioral  problems 
from  developing  serious  emotional 
disturbance. 

Priority 

Under  34  CFR  75.105((:)(3)  the 
Secretary-  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Proposed  Absolute  Priority  J— 
Nondiscriminatory.  Culturally- 
Competent,  Collaborative 
Demonstration  Models  to  Improve 
Services  for  Students  with  Serious 
Emotional  Disturbance  and  Prevention 
Ser\'ices  for  Students  with  Emotional 
and  Behavioral  Problems 

Background 

The  rates  of  identification,  placement, 
and  achievement  of  children  and  youth 
with  emotional  and  behavioral  problems 
vary  across  racial,  cultural,  gender,  and 
socioeconomic  dimensions.  For 


example.  African-American  students  are 
most  likely  to  be  identified  as  students 
with  serious  emotional  disturbance 
(SED).  African-Americans  comprise  16 
percent  of  public  school  enrollment,  but 
represent  22  percent  of  all  students 
identified  with  SED  (based  on  data  from 
the  1990  OCR  survey  of  school 
districts),  and  25  percent  of  secondary 
students  with  SED  (based  on  data  from 
OSEP  National  Longitudinal  Transition 
Study).  Rates  of  SED  identification  for 
African-American  students  vary  greatly 
across  States  but,  on  average.  States 
with  the  lowest  overall  African- 
American  enrollment  have  the  highest 
SED  incidence  rates  for  those  students 
and.  conversely.  States  with  the  highest 
overall  African-American  enrollment 
have  the  lowest  average  rate  of  SED 
classification  for  these  students  (basiKl 
on  data  from  the  1990  OCR  survey  of 
school  districts).  These  data  suggest  that 
African-American  students  may  be  over- 
represented  in  SED  programs  in  some 
States,  and  underserved  in  others,  and 
that  some  of  these  differences  may  be 
related  to  varying  levels  of  famiUarity 
with  African-American  culture. 

Diversity  must  be  acknowledged  and 
valued,  and  both  prevention  and  SED 
service  delivery  systems  must  be 
culturally-comjjetent.  Cultural 
competencies  represent  the 
interpersonal  skills  and  attitudes  that 
enable  individuals  to  increase  their 
understanding  and  appreciation  of  the 
rich  and  fluid  nature  of  cuUure  and  of 
differences  and  similarities  within, 
among,  and  between  cultures  and 
individuals. 

Culturally-competent  approaches 
recognize  the  cultural  origins  of 
teachers'  and  service  providers'  views, 
behaviors,  and  methods.  These 
approaches  also  recognize  the  power  of 
language  and  attend  to  the 
communicative  styles  of  students  and 
their  families.  Culturally-competent 
approaches  address  culturally-  based 
definitions  of  family  and  networks. 
They  view  family  and  community  as 
critical  parts  of  a  student's  support 
system.  Such  approaches  also 
demonstrate  a  willingness  and  ability  to 
draw  on  community-based  values, 
traditions,  customs,  and  resources. 
Assessment,  pre-referral.  and  preventive 
approaches  that  are  culturally- 
competent  and  linguistically 
appropriate  recognize  and  nurture  the 
strengths — individual  and  cuhural — that 
students  bring  to  school. 

There  is  a  need  to  improve  the 
capacity  of  individuals  and  systems  to 
respond  skillfully,  respectfully,  and 
effectively  to  students,  families, 
teachers,  and  other  providers  in  a 
manner  that  recognizes,  affirms,  and 
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Priority 


The  Assistan 


Secretary  proposes  to 
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establish  an  abs  olute  priority  for  3-year 
demonstration  Drojects  that  develop, 
implement,  eva  luate,  and  disseminate 
nondiscriminat  ory ,  culturally- 
competent,  coll  aborative  practices  to 
prevent  children  with  emotional  and 
behavioral  problems  from  developing 
SED,  and  to  im  )rove  special  education 
and  related  ser  ices  for  ethnic  and 
cultural  minori  :y  students,  in  the  least 
restrictive  envi  onment.  The  projects 

ocal.  community-based 
assessment,  pla  nning,  prevention,  and 
intervention  teims  that  involve 
participation  frjm  education,  mental 

justice  agencies,  other 
appropriate  cor  imunity  service 
agencies,  and  o  "ganizations  representing 
families.  The  fii'st  stage  of  each  project 
must  consist  of  the  development  and 
refinement  of  w  orking  agreements 
between  the  vaiious  community 
agencies  and  or  >anizations.  to  identify 
approaches  thai  improve  the  capacity  of 
individuals  and  systems  to  respond 
skillfully.  respactfuUy.  and  effectively  to 
students,  families,  teachers,  and  other 
providers  in  a  manner  that  recognizes, 
affirms,  and  values  their  worth  and 
dignity. 


The  first  stage  planning  must  include 
the  collaborative  consideration  and 
development,  by  all  participating 
groups,  of  nondiscriminatory, 
culturally-competent  techniques  that 
enhance  the  fairness  and  effectiveness 
of  key  service  delivery  elements, 
including  but  not  necessarily  limited  to 
assessment,  education,  training, 
transition  planning,  and  the  provision  of 
related  services.  The  second  stage  of 
each  project  must  consist  of  the 
implementation  and  evaluation  of  the 
services  delivered,  across  service 
providers,  followed  by  dissemination  of 
the  results. 

A  project  must  budget  for  two  trips 
annually  to  Washington,  D.C.,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  and  collaborate  with  the  OSEP 
project  officer  and  the  other  projects 
funded  under  this  priority,  to  share 
information  and  to  discuss  findings  and 
methods  of  dissemination. 

For  Further  Information  Contact:  Tom 
V.  Hanley,  U.S.  Department  of 
Education.  Switzer  Building,  Room 
3526,  400  Maryland  Avenue,  S.W., 
Washington.  D.C.  20202-2640. 
Telephone:  (202)  205-6110.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Intergovernmental  Review 

The  Technology,  Educational  Media, 
and  Materials  for  Individuals  with 
Disabilities  Program  and  the  Program  for 
Children  and  Youth  with  Serious 
Emotional  Disturbance  are  subject  to  the 


requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79: 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processas 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

AM  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3524,  300  C 
Street,  S.W..  Washington.  D.C,  between 
the  hours  of  8^30  a.m.  and  4:00  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Research  in  Education  of 
Individuals  with  Disabilities  Program, 
84.023;  Early  Education  Program  for  Children 
with  Disabilities,  64.024;  Technology, 
Educational  Media,  and  Materials  for 
Individuals  with  Disabilities  Program, 
84.180;  Special  Studies  Program,  84.159;  and 
Program  for  Children  and  Youth  with  Serious 
Emotional  Disturbance.  84.237) 

Dated:  July  27, 1994. 
Howard  R.  Moses. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  94-18619  Filed  7-29-94;  8:45  am) 

BILLING  CODE  4000-01-P 


Monday 
August  1,  1994 


S      s 


Part  XI 

Department  of 
Education 

Federal  Pell  Grant  Program;  Notice 


^ 


39240 


Federal  Register  /  Vol.  59.  No.  146  /  Monday.  August'!,  1994  /  Not-ces 


DEPARTMErf  OF  EDUCATION 

Federal  Pell  Grant  Program 

AGENCY:  Depaitment  of  Education. 
ACTION:  Notice  deadline  dates  for 
receipt  of  applications,  reports,  and 
other  documerits  for  the  1994-95  award 
year. 


SUMMARY:  The  Secretary  announces  the 
deadline  dates  for  receiving  documents 
from  persons  a  pplying  for  financial 
assistance  under,  and  from  institutions 
participating  ia,  the  Federal  Pell  Grant 
Program  during  the  1994-95  award  year. 
SUPPLEMENTARy  INFORMATION:  The 
Federal  Pell  Giant  Program  provides 
grants  to  stude  its  attending  eligible 
institutions  of  ligher  education  to  help 
them  pay  for  tl  leir  educational  costs. 
The  program  s  ipports  Goals  2000,  the 
President's  stri  tegy  for  moving  the 
Nation  toward  the  National  Education 
Coals,  by  enha  icing  opportunities  for 
postsecondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  s  udents  graduate  from 
high  school  an  i  pursue  high  quality 
postsecondary  education  and  for 
supporting  life  long  learning.  Authority 
for  the  Federal  Pell  Grant  Program  is 
contained  in  s<ction  401  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  20  U.S.  :.  1070a.  Regulations  that 
govern  the  Fed  aral  Pell  Grant  Program 
are  codified  in  34  CFR  part  690  and  34 
CFR  part  668. 

The  Pell  Gra  it  Program  includes  a 
three-step  appi  ication  process.  Under 
the  first  step,  tlie  student  must  submit 
an  application  1o  have  his  or  her 
expected  family  contribution  (EFC) 
determined.  Tie  student  may  submit  a 
paper  applicat  on,  or,  if  the  institution 
he  or  she  atten  Is  or  will  attend 
participates  in  the  Department  of 
Education's  El  ictronic  Data  Exchange 
(EDE),  the  stuc  ent  may  submit  an 
electronic  application.  Under  EDE, 
using  softwaremrovided  by  the 
Department  ofJEducation  (Department) 
or  a  needs  ana  ysis  servicer,  an 
institution  ele<  tronically  transmits  the 
student's  appli  :::ation  data  to  the 
Department's  F  ederal  Student  Aid 
Central  Process  ing  System  (central 
processor).  Th(  institution  may  enter 
the  appUcatior  data,  or  the  institution 
may  have  the  s  udent  enter  that  data. 

In  the  secon<  step,  the  central 
processor  detei  mines  a  student's  EFC 
based  upon  th(  information  provided  in 
a  pap>er  or  elec  ronic  application  and 
forwards  the  n  suits  to  the  student, 
either  directly  if  the  student  applied 
using  a  paper  a  pplication]  or  through 
the  institution  if  the  student  applied 
electronically)  The  central  processor 


may  also  forward  the  results  to  the 
student's  institution,  even  if  the  student 
gets  the  information  directly. 

As  a  result  of  submitting  a  paper 
application,  the  student  receives  a 
Student  Aid  Report  (SAR),  and  any 
institution  designated  by  the  student 
may  draw  down  a  student's  data  in  the 
form  of  an  electronic  SAR  (ESAR)  if  the 
institution  participates  in  EDE.  An 
ESAR  or  SAR  contains  the  student's 
EFC  and  the  information  on  which  that 
EFC  was  based.  If  application  data  was 
submitted  electronically  under  EDE,  the 
student  will  not  receive  an  SAR,  but  the 
institution  may  draw  down  an  ESAR. 

The  central  processor  may  also 
transmit,  to  the  institution  that  a  student 
indicates  he  or  she  is  attending  or  will 
attend,  an  institutional  student 
information  report  (ISK)  that  includes 
the  student's  EFC  and  the  information 
on  which  that  EFC  was  based.  An  ISIR 
is  a  paper  dociunent  or  an  institutional 
paper  printout  from  a  computer- 
generated  magnetic  or  electronic  record. 

Under  the  mird  step,  a  student  must 
submit  a  valid  SAR  to  the  institution  or 
sign  a  valid  ESAR  or  ISIR,  A  valid  SAR. 
ESAR.  or  ISIR  is  one  on  which  ell  the 
information  used  to  calculate  the 
student's  EFC  is  accurate  and  complete. 
For  an  ESAR  or  ISIR  to  be  valid,  the 
student  must  sign  it.  If  corrections  are 
made  to  an  ESAR  or  ISIR  and  the 
student  is  married,  the  student's  spouse 
must  sign  the  corrected  document.  If 
corrections  are  made  to  an  ESAR  or  ISIR 
and  the  student  is  a  dependent  student, 
one  of  his  or  her  parents  must  sign  the 
corrected  document.  However,  for  a 
student  to  receive  his  or  her  Federal  Pell 
Grant  using  a  valid  ISIR,  the  institution 
he  or  she  attends  must  report  its  Federal 
Pell  Grant  payment  data  to  the 
Department  by  floppy  disk,  magnetic 
tape,  or  electronically  under  EDE.  (Part 
IV  of  this  notice  describes  the 
disbursement  reporting  requirements.) 

I.  Applications  for  Determination  of 
Expected  Family  ContributioD — Table  I 

Under  the  first  application  step 
described  above,  if  a  student  uses  a 
paper  original  or  renewal  application, 
he  or  she  must  submit  an  approved 
application  to  an  agency  listed  in  Table 
I  of  this  notice,  at  the  address  indicated 
in  Table  I.  That  application  must  be 
received  at  that  address  no  later  than 
May  1,  1995.  A  paper  application  may 
not  be  hand-delivered. 

An  approved  application  is  an 
application  listed  in  the  first  column  of 
Table  I.  Moreover,  the  student  must 
send  the  application  to  the  address  of 
the  organization  whose  application  is 
being  used.  Thus,  the  Free  AppUcation 
for  Federal  Student  Aid  (FASFA) 


printed  and  distributed  by  the 
Department  must  be  sent  to  the  FAFSA 
processor  in  Iowa  City,  Iowa,  forms 
printed  and  distributed  by  the  American 
College  Testing  Program  (ACT)  must  be 
sent  to  ACT,  forms  printed  and 
distributed  by  the  College  Scholarship 
Service  (CSS)  must  be  sent  to  CSS,  and 
forms  printed  and  distributed  by  the 
Pennsylvania  Higher  Education 
Assistance  Agency  (PHEAA)  must  be 
senttoPHEAA.  • 

If  a  student  submits  an  electronic 
application  under  EDE,  that  application 
must  be  received  by  the  Department's 
central  processor  prior  to  midnight 
(Central  Daylight  Savings  Time)  on  May 
1, 1995.  (For  purposes  of  this  notice, 
this  deadline  means  that  a  student  has 
all  of  May  1,  1995,  to  apply.) 

For  the  balance  of  this  notice,  the  first 
application  submitted  by  or  on  behalf  of 
a  student  shall  be  called  an  "original 
application." 

Applications  of  Students  Receiving 
'  Dependency  Overrides ' ' 

Under  section  480(d)(7)  of  the  HEA,  a 
financial  aid  administrator  (FAA)  may 
determine  that  a  student  qualifies  as  an 
"independent  student"  as  a  result  of 
unusual  circumstances  even  though  the 
student  does  not  qualify  as  an 
independent  student  under  the  other 
criteria  in  section  480(d).  This 
determination,  using  what  is  known  as 
"professional  judgment,"  results  in  a 
"dependency  override." 

Ifjjp  FAA  makes  a  dependency 
override  with  regard  to  a  student,  the 
student  must  submit  an  original 
application,  a  Correction  Application, 
renewal  application,  or  correction  to  his 
or  her  SAR  to  the  Federal  Student  Aid 
Programs  after  that  document  has  been 
specially  coded  for  the  dependency 
override  and  signed  by  the  FAA.  If  the 
student  attends  an  institution  that 
participates  in  EDE,  the  institution  may 
electronically  transmit  to  the  central 
processor  an  original  application, 
renewal  application.  Correction 
Application,  or  corrected  SAR  or  ESAR 
information  coded  for  the  dependency 
override. 

If  a  student  has  not  submitted  an 
original  application,  the  deadline  date 
for  the  submission  of  a  Correction 
Application  for  a  dependency  override 
or  any  other  reason  is  May  1, 1995.  If 
the  student  has  submitted  an  original  or 
renewal  application,  the  deadline  date 
for  the  submission  of  a  Correction 
Application  is  August  1, 1995.  (For 
purposes  of  this  notice,  this  deadline 
means  that  a  student  has  all  of  August 
1, 1995,  to  apply.)  Applications 
submitted  electronically  must  be 
received  by  the  central  processor  prior 
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to  midnight  (Central  Daylight  Savings 
Time)  on  the  applicable  deadline  date. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number 
Application:  1840-0110) 

II.  Other  Documents — Table  I 

Once  a  student  has  filed  his  or  her 
original  or  renewal  application, 
additional  transactions  may  occur  as  a 
result  of  that  application.  In  some  cases, 
the  agency  receiving  the  original  or 
renewal  application  may  request 
additional  information.  In  other  cases, 
the  student  is  responsible  for  initiating 
a  request  to  the  agency  to  consider 
additional  or  alternative  information. 

Table  I  of  this  notice  lists  the 
addresses  to  which  additional  forms  and 
information,  knowTi  as  transactions, 
must  be  sent  and  the  deadline  dates  for 
the  receipt  of  those  transactions. 

The  following  explains  each  type  of 
transaction: 

A.  Correction  Application 

In  addition  to  using  a  Correction 
Application  for  a  "dependency 
override,"  the  Secretary  provides  a 
Correction  Application  to  a  student  if 
the  student's  original  application  lacks 
sufficient  information  to  be  processed  or 
contains  inaccurate  information.  The 
student  must  include  on  the  Correction 
Application  all  the  information 
necessary  to  process  that  application. 

If  a  student  has  misreported  his  or  her 
dependency  status  or  if  that  status  has 
changed  after  the  student  submitted  an 
original  application  for  reasons  other 
than  a  change  in  marital  status,  the 
student  may  submit  a  Correction 
Application  with  the  correct 
dependency  status.  A  student  may  also 
report  a  dependency  status  change  using 
part  2  of  a  SAR  for  the  1994-95  award 
year. 

A  Correction  Application  may  be 
obtained  (1)  from  an  FAA  or  an 
Educational  Opportunity  Center 
counselor,  (2)  by  writing  to  the 
addresses  listed  in  Table  I,  (3)  by 
writing  to  Federal  Student  Aid 
Information  Center,  P.O.  Box  84, 
Washington,  DC,  20044,  or  (4)  by  calling 
(800)  4  FED  AID.  The  Correction 
Application  must  be  returned  to  one  of 
the  addressees  listed  in  Table  I  and 
received  at  that  address  no  later  than 
August  1, 1995,  unless  the  Correction 
Application  is  submitted  as  an  original 
application,  in  which  ease  it  must  be 
received  by  May  1,  1995.  A  Correction 
Applicatioii  submitted  electronically 
under  EDE  through  the  electronic 
application  process  must  be  received  by 
the  central  processor  prior  to  midnight 
(Central  Daylight  Savings  Time)  on 
August  1, 1995.  unless  the  Correction 


Application  is  submitted  as  an  original 
application,  in  which  case  the 
correction  application  must  be  received 
prior  to  midnight  (Central  Daylight 
Savings  Time)  on  May  1,  1995. 

B.  SAR  and  ISIR 

•  Correction  or  Verification  of 
Information  Requested  by  the 
Secretary — If  the  Secretary  returns  an 
SAR  to  a  student  for  correction  or 
notifies  an  institution  through  an  ISIR 
that  a  student  needs  to  correct 
application  information,  the  student 
must  correct  that  information  on  the 
SAR.  The  student  must  return  the  SAR 
to  the  appropriate  address  listed  in 
Table  I,  and  that  corrected  SAR  must  be 
received  at  the  appropriate  address  no 
later  than  August  1,  1995.  If  the  student 
attends  an  institution  that  participates 
in  EDE,  the  corrected  SAR  may  be 
transmitted  electronically  to  the  central 
processor.  That  SAR  must  be  received 
by  the  central  processor  prior  to 
midnight  (Central  Daylight  Savings 
Time)  on  August  1,  1995.  ' 

If  the  Secretary  returns  an  SAR  to  a 
student  for  verification  of  certain  data 
items  included  on  the  application  or 
notifies  an  institution  through  an  ISIR 
that  a  student  needs  to  verify 
application  information,  the  student 
must  verify  the  information.  The 
student  verifies  the  information  on  the 
SAR,  and  returns  the  SAR  in  the  same 
manner  as  described  for  required 
corrections.  This  request  for  verification 
is  separate  and  apart  from  the 
verification  requirements  contained  in 
34  CFR  Part  668,  Subpart  E. 

•  Correction  of  Inaccurate 
Information — If  an  SAR  or  an  ISIR 
reflects  information  that  was  inaccurate 
when  the  application  was  signed,  the 
student  must-correct  that  information  on 
the  SAR  and  send  the  SAR  to  the 
appropriate  address  listed  in  Table  I  or 
submit  the  change  electronically.  The 
SAR  must  be  received  at  that  address  no 
later  than  August  1,  1995. 

•  If  the  student  attends  an  institution 
that  participates  in  EDE,  the  corrected 
information  may  be  transmitted 
electronically  to  the  central  processor. 
That  SAR  must  be  received  by  the 
central  processor  prior  to  midnight 
(Central  Daylight  Savings  Time)  on 
August  1,  1995. 

•  Recomputation  of  EFC — A  student 
may  request  on  his  or  her  SAR  that  the 
Secretary  recompute  his  or  her  EFC  if 
the  student  believes  the  EFC  is 
inaccurate  because  of  an  arithmetic  or 
clerical  error.  The  student  must  return 
the  SAR  to  the  appropriate  address 
listed  in  Table  I,  and  that  SAR  must  be 
received  at  the  appropriate  address  no 
later  than  August  1,  1995.  If  the  student 


attends  an  institution  that  participates 
in  EDE,  the  request  for  a  recomputation 
may  be  transmitted  electronically  to  the 
central  processor.  That  SAR  must  be 
received  by  the  central  processor  prior 
to  midnight  (Central  Daylight  Savings 
Time)  on  August  1,  1995. 

•  Request  for  Duplicate  SAR — If  a 
student  wishes  to  receive  a  duplicate 
SAR,  the  student  may  WTite  to  the 
appropriate  agency's  address  listed  in 
Table  I  or  call  the  appropriate  agency's 
telephone  number  hsted  in  Table  I.  All 
wTitten  and  telephone  requests  must  be 
received  no  later  than  August  1,  1995. 
A  written  request  sent  to  the  appropriate 
agency  (listed  in  Table  I)  must  be 
received  through  a  U.S.  Postal  facility 
by  August  1, 1995.  Individuals  at  the 
agencies  listed  in  Table  I  are  not 
authorized  to  personally  accept  hand- 
delivered  documents. 

Note — Although  corrections  and  requests 
for  a  duplicate  SAR  will  be  processed 
through  August  1,  1995,  this  deadline  date 
does  not  extend  the  deadline  date  by  which 
a  student  must  submit  to  the  institution's 
financial  aid  office  his  or  her  valid  SAR, 
valid  ESAR,  or  valid  ISIR  with  an  EFC  that 
permits  the  student  to  receive  a  Federal  Pell 
Grant.  If  the  student  does  not  submit  such  a 
valid  SAR.  valid  ESAR,  or  valid  ISIR  to  the 
financial  aid  office  by  his  or  her  last  date  of 
enrollment  or  June  30. 1995.  whichever  is 
earlier,  he  or  she  will  be  ineligible  for  a 
Federal  Pell  Grant  award  fcr  the  1994-95 
award  year. 

III.  Verification  Procedures  and 
Deadline  Dates  Under  34  CFR  668 
Subpart  E 

The  information  provided  on  an 
application  and  included  on  an  S,\R. 
ESAR,  or  ISIR  may  be  subject  to 
verification  under  verification 
procedures  contained  in  34  CFR  part 
668,  Subpart  E.  In  that  case,  in  order  to 
receive  a  Federal  Pell  Grant  award  for 
the  1994-95  award  year,  the  student — 
and  his  or  her  parents,  if  applicable — 
must  submit  the  necessary  verification 
documents  in  accordance  with  the 
following  procedures  and  by  the 
deadline  dates  specified  below.  These 
dates  do  not  conflict  with  or  supersede 
the  deadline  dates  specified  in  Table  I 
of  this  notice. 

A.  Verification  of  Information  on 
Application 

If  a  student  is  selected  to  have  the 
information  on  his  or  her  application 
verified  under  the  verification 
procedures  set  forth  in  Subpart  E  of  the 
Student  Assistance  General  Provisions 
regulations  (34  CFR  part  668,  Subpart 
E),  he  or  she  must  submit  the  requested 
dociiments  as  specified  below  in  steps 
1-4.  The  deadhne  date  for  the 
completion  of  these  steps  is  the  earlier 
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of  60  days  after  t  le  student's  last  date 
of  enrollment  fbi  a  student  who  leaves 
school  because  of  graduation, 
completion  of  an  academic  term,  or 
withdrawal:  or  August  30,  1995.  A 
student  who  will  still  be  enrolled  in  a 
course  of  study  in  the  1994-95  award 
year  after  Augus^  30, 1995.  must  submit 
the  requested  documents  by  August  30, 
1995.  (Documents  that  are  hand- 
delivered  must  he  received  by  the 
institution  by  th4  close  of  business  on 
August  30.  1995.1  Documents  sent  by 
mail  must  be  postmarked  or 
demonstrate  oth«  r  comparable  proof  of 
mailing  by  Augurt  30, 1995.) 

This  process  is  complete  when  the 
student  has: 

(1)  Submitted  411  requested 
verification  doci|ments  to  his  or  her 
institution; 

(2)  Made  all  necessary  corrections  on 
(a)  Part  2  of  the  5  AR,  (b)  an  ESAR.  (c) 


Free    Applicaiion 
(FAFSA)  pnnted 


a  correction  application,  or  (d)  an  EDE 
Correction  Application; 

(3)  Either  (a)  signed  the  corrected  Part 
2  of  the  SAR  or  completed  and  signed 

a  paper  Correction  Application  and 
submitted  it  to  the  appropriate  address 
indicated  in  Tabled  so  that  the 
addressee  receives  the  form  prior  to 
midnight  (Central  Daylight  Savings 
Time)  on  August  1, 1995;  or  (b)  signed 
and  submitted  the  corrected  ESAR  or 
electronic  Correction  Application  to  the 
institution  so  that  the  institution  can 
transmit  the  data  to  the  central 
processor  (for  those  institutions 
participating  in  EDE)  prior  to  midnight 
(Central  Daylight  Savings  Time)  on 
August  1. 1995;  and 

(4)  By  August  30, 1995,  submitted  to 
the  institution  the  corrected  and 
reprocessed  SAR,  ESAR.  or  ISIR  that,  if 


required,  is  appropriately  signed  (34 
CFR  668.60). 

B.  Application  Forms  and  Information 

Student  aid  application  forms. 
Correction  Applications,  and 
information  brochures  may  be  obtained 
at  an  institution's  financial  aid  office,  at 
an  Educational  Opportunity  Center,  t)r 
by  writing  or  calling:  Federal  Student 
Aid  Information  Center,  P.O.  Box  84, 
Washington,  DC  20044.  Telephone: 
(800)  4  FED  AID. 

Table  I 

DeadUne  I>ate  for  Receipt  of  Original 
Application  Forms  for  Determining 
Expected  Family  Contributions:  May  1 , 
1995.  Deadline  Date  for  receipt  of 
Correction  Application  Forms  other 
than  an  original  Correction  Application 
Form,  Applications  other  than  originals, 
and  Other  Docimients:  August  1, 1995. 


Tpeotlorm 


for    Federal    Student 
srxJ  cfctributed  by  ED. 


Aid 


Federal  Electronic  Appdcatwn.  Correction  ap- 
plication, or  Renewal  Application  of  the  Elec- 
tronic Data  Exch  inge. 


Free  Application 
ed.  distntxjted, 


fc^  Federal  Student  Aid  (pnnt- 
apd  processed  by  ACT). 


Free  Application 
ed.  distrit)t<ed. 


i<k  Federal  Student  Aid  (print- 
^  processed  by  CSS). 


Free  Application 
ed,  (fistfitiuled. 


tdf  Federal  Stixlent  Aid  (prinl- 
efxi  processed  by  PHEAA). 


For  information  about 

English/Spanish/Correction     Application     re- 
quest. 
English  Application  submission 

Renewal  Application  submission 

Spanish  Application  subrr^ssion  

Conection  Applicatioo  submission 

SAR  corrections _ ~. 

Duplicate  requests/address  changes 

All  other  correspondencelnquiries 

Application,  correction  application,  or  renewal 
application  request  electronic  corrections, 
electronic  duplicate  requests,  and  other  in- 
quines. 


Diskette  aixt  tape  submission  ..._ 

Application  Requests  and  other  inquiries  . 

Application  sut)mission _. 

Renewal  AppOcation  submission  

Correction  application  submission  

SAR  coaections  

Duplicate  request  ar)d  address  changes  . 
Application  requests  and  other  inquiries  .. 

Application  submission 

Renewal  Application  submission  - 

Correccoo  Application  submission 

SAR  corrections 

Duplicate  Ftequest  and  Address  Changes 

Application  request  and  other  inquiries  ... 


Contact  Federal  Student  Aid  Programs 


Box  84.  Washington,  DC  20044.  (800)  4  FED 
AID.  TTY  (800)  730-8913. 

C/o  Federal  Student  Aid  Programs:  P.O.  Box 
4016,  Iowa  City,  lA  52243. 

P.O.  Box  4053.  Iowa  City.  lA  52243. 

P.O.  Box  4046,  Iowa  City.  lA  52243. 

P.O.  Box  4046.  Iowa  City.  lA  52243. 

P.O.  Box  4049.  Iowa  City,  lA  52243. 

P.O.  Box  4050.  Iowa  City.  lA  52243. 

P.O.  Box  84.  Washington,  DC  20044,  (800)  4 
FED  AID. 

Contact  institution's  financial  aid  office  to  find 
out  If  it  participates  in  the  electronic  applica- 
tion of  EDE. 

Electronically  submitted  t>y  the  Institution  to 

the  central  processor  via  General  Electronic 

Support  computer  networt*. 
C/o  National  Computer  Systems — Electronic 

Application.  Box  30,  Iowa  City,  lA  52244. 

(319)  339-6642. 
American  College  Testing.  P.O.  Box   1002. 

Iowa  City.  lA  52243. 
Federal    Student   Aid   Programs,    P.O.    Box 

4054,  Iowa  City,  lA  52243. 
P.O.  Box'  4052,  Iowa  City.  lA  52243. 
P.O.  Box  4019.  Iowa  City.  I A  52243. 
P.O.  Box  4018.  Iowa  City.  lA  52243. 
P.O.  Box  4017,  Iowa  City,  lA  52243. 
C/o  College  Scholarship  Service:  P.O.  Box 

6327.    Princeton,    NJ    08541-6327.    (609) 

771-7725.  TDD  (609)  883-7051. 
Federal   Student  Aid   Programs.    P.O.    Box 

7381,  London,  KY  40742-7381. 

P.O.  Box  7383,  London,  KY  40742-7383. 
Federal    Student   Aid    Programs,    P.O.    Box 

7382,  London,  KY  40742-7382. 

Federal    Student   Aid   Programs:    P.O.    Box 

7384,  London,  KY  40742-7384. 

Federal   Student  Aid   Programs,    P.O.    Box 

7385.  London.  KY  40742-7385. 

C/o  Perwisyfvania  Higher  Education  Assist- 
ance Agency  (PHE/VA):  Grant  Division. 
1200  North  7th  Street  Harrisburg.  PA 
17102.  800-692-7435  (PA  only).  Out  ot 
stat&-(717)  257-2800 
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Type  oflorm 


For  information  about 


Application  and  correction  sut)mission  applica- 
tion. 

Renewal  Application  submission  

SAR  conections/duplicate  -requests/address 
changes. 


Cortact  feda'al  Student  Aid  Programs 


P.O.  Box  8173.  Harrisbuig,  PA  17105-6173. 

P.O.Box  8174.  Harrisburg,  PA  17105. 
P.O.  Box  8135,  Hanisburg.  PA  17106-8135. 


IV.  Sufanussions  to  the  Secretary  of' 
Institutional  Payment  Summary  and 
Student  Aid  Reports  {Part  3  Payment 
VdTidiers) 

Each  institution  that  participates  iiL 
'  the  Federal  Pell  Grant  Program  is 
required  by  34  CFR  690.83(b)  to  submit 
to  the  SecretBi^' reports  and  information 
in  connection  with  the  Federal  Pell 
Grant  funds  die  Department  makes 
available  to  the  institution  for  payment 
to  students  during  an  award  year.  One 
of  the  required  reports  is  the 
Institutional  Payment  Summary  (IPS). 
The  IPS  accompanies  an  institution's 
submission  of  Federal  Pell  Grant 
Payment  Vouchers  and  summarizes  the 
information  contained  on  the  individual 
Payment  Vouchers. 

The  Secretary  provides  a  paper  IPS 
form  to  the  institution  for  completion 
and  return  to  the  Department. 

The  institution  may  also  meet  this 
reporting  requirement  by  submitting  the 
IPS  and  Payment  Voucher  information 
to  the  Department  on  a  floppy  dislc.  on 
a  magnetic  tape,  or  by  an  electronic 
transmission  through  a  modem  from  a 
personal  computer,  minicomputer,  or 
mainframe  computer.  These 
submissions  are  referred  to, 
respectively,  as  the  Federal  Pell  Grant 
Program  Floppy  Disk  Data  Exchange, 
the  Federal  Pell  Grant  Program 
Recipient  Data  Exchange  (RDE).  and 
Electronic  Payments  service  under  EDE. 
An  institution  that  wishes  to  use  one  of 
these  automated  reporting  methods 
must  enter  into  a  written  agreement 
with  the  Department  and  must  agree  to 

(1)  comply  with  the  Department's 
prescribed  manner  of  formatting  and 
presenting 4he  submitted  information. 

(2)  restrict  access  to  the  records  from 
which  the  IPS  and  Payment  Voucher 
information  is  derived,  and  (3)  ensure 
that  only  aufhoriaed  officials  or  agents 
of  the  institution  may  enter  the  data  sent 
in  the  IPS  submission  to  the 
Department. 

"The  Department  credits  an 
institution's  Federal  Pell  Grant  account 
on  the  basis  of  acceptable  Federal  Pell 
Grant  payment  data  submitted  through 
the  system  described  in  this  notice. 
Such  inlonnation  must  be  submitted  to 
the  Department  in  a  timely,  certified, 
and  acceptable  form.  A  submission  is 
timely  if  received  by  the  Department  "by 


the  deadlines  prescribed  in  Tables  II 
and  III  in  Part  IV .C.  of  this  notice; 
certified  if  its  accuracy  is  attested  to  by 
the  institution  in  tiie  manner  described 
in  Part  IV.D.  of  this  notice;  and 
acceptable  if  submitted  in  accordantxi 
with  the  directions  provided  by  the 
Department  fur  the  particular  medium 
of  submission  used  by  the  institution. 

Failure  to  meet  these  reporting 
requirements  may  result  in 
administrative  action  by  the  Department 
under  Subpart  G  of  34  CFR  part  668 
under  which  the  Department  may  fine 
the  institution  or  limit  or  terminate  its 
participation  in  the  Federal  Pell  Grant 
Program,  in  addition,  failure  to  report 
accurately  a  student's  award  amount  b\' 
the  reporting  deadline  may  render  the 
student  ineligible  for  all  or  part  of  his 
or  her  Federal  Pell  Grant  payment. 

A.  Data  and  Records  To  Be  Submitted 

In  each  IPS  submission,  the 
institution  must  submit: 

(1)  On  the  IPS  form,  or  in  the  IPS 
record  format,  information  described  in 
Section  11  of  the  IPS,  including  the 
number  and  amount  of  each  Federal  Pell 
Grant  award  adjustment  that  the 
institution  made,  and  the  institution  s 
total  pajTuents  to  all  Federal  Pell  Grant 
recipients  for  the  award  year  up  to  the 
date  of  the  submission;  and 

(2)  An  SAR  Payment  Voucher  (Part  3 
of  the  SAR),  or  its  equivalent  as  defined 
by  the  Secretary,  that  discloses— 

(i)  Any  new  Federal  Pell  Grant 
recipients  identified  by  the  institution 
during  the  reporting  period  for  which 
the  IPS  is  submitted;  or 

(ii)  Any  change  in  enrollment  status, 
cost  of  attendance,  or  other  event  that 
occurred  during  either  the  reporting 
period  for  wrhidi  the  IPS  is  submitted  or 
the  reporting  period  immediately 
preceding  that  reporting  period,  if  that 
event  causes  a  change  in  the  amount  of 
the  Federal  Pell  Giant  that  a  student  has 
received  or  qualifies  to  receive  for  the 
award  year. 

The  institution  may  submit  the  IPS 
without  SAR  Payment  Vouchers  (or  the 
equivalent)  if  (ij  the  institution  had  no 
Federal  Pell  Grant  recipients  in 
attendance  or  identified  no  new  Federal 
Pell  Grant  recipients  during  the 
reporting  period  for  which  the  IPS  is 
submitted  and  (2)  did  not  identify  any 
changes  to  the  awards  of  previously 


reported  recipients  dining  the  reporting 
period  immediately  preceding  the 
period  for  which  the  IPS  is  submittrnJ 
If  an  institution  that  submits  IPS 
information  under  RDE  exercises  this 
option,  it  must  use  the  paper  IPS 
document.  If  an  institution  that  submit 
IPS  information  via  a  fioppv  disk  or 
electronic  transmission  exercises  this 
option,  it  may  use  its  usual  submission 
medium  or  the  paper  IPS  document 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Numbers  184n- 
0132  (SAR)  and  184O-0,'i40  (IPS)) 

B.  Addresses  for  Delivery- 

The  institution  must  submit  the  IPS 
and  any  accompanying  SAR  Pa\Tnent 
Vouchers,  or  the  floppy  disk  or  the  RDF 
magnetic  tape  containing  this 
information,  as  follows:  If  by  regular 
mail:  U.S.  Department  of  Education.  Pell 
Grant  Systems  Division.  PSS,  P.O.  Box 
10800.  Hemdon,  Virginia  22070-7009. 
If  delivered  by  a  courier  other  than  the 
U.S.  Postal  Ser\ice:  U.S.  Department  of 
Education,  Pell  Grant  Systems  Division. 
PSS,  c/oPRC,  ATTN:  G35  PGRFMS/ 
DMS,  1500  PRC  Drive.  McLean.  Virginia 
22102-5050. 

C.  Frequency  and  Schedules  for  IPS 
Submissions 

An  institutioB  must  make  an  IPS 
submission  or  its  equivalent  at  least 
once  during  each  of  the  reporting 
periods  established  in  Tables  II  and  III. 
The  table  that  is  applicable  to  a 
particular  institution  depends  on  the 
amount  of  tlie  institution's  1993-94 
award  year  Federal  Pell  Grant 
authorization.  An  institution  may  make 
IPS  submissionPmore  frequently,  up  to 
but  not  exceeding  98  times  during  the 
entire  reporting  cycle  (^uly  1,  1994 
through  September  30, 1995).  For 
purposes  of  complying  with  the 
reporting  requirements  of  Part  IV.  A.  of 
this  notice,  an  institution  must  ensure 
that  the  IPS  and  SA«  Payment  Vouchers 
(or  their  equivalent)  are  received  by  the 
Department  no  later  than  the  applicable 
closing  date  for  each  reporting  period  as 
specified  in  the  appropriate  table  below. 
Proof  of  mailing,  such  as  a  date  on  a 
U.S.  Postal  Service  postmark,  is  not 
considered  confirmation  of  receipt  by 
the  Department.  If  an  institution 
submits  the  IPS  and  SAR  Payment 
Voucher  information  electronically,  the 


39244 


transmission  must  be  received  at  the 
Department's  central  processor  prior  to 
midnight  (Central  Time  or,  if  applicable. 
Central  Dayli  jht  Savings  Time)  of  the 
applicable  cl(  sing  date  for  the  reporting 
periods  indie  ited  in  Tables  II  and  III. 

Table  II.- Institutions  With  a 
1993-94  AWARD  Year  Pell  Grant 
Authoriz4tion     of     at     Least 

$750,000 


Reporting  )eriods 


July  1.  1994 

15.  1994. 
Oct.  16, 1994 

15,  1994 
Dec.     16.     1 

Feb.  15.  1 
Feb.  16,  1995 

15.  1995. 
Apr.     16.     1 

June  15,  1 
June    16.    1 

Aug.  15.  1 


tirough  Oct. 

t  irough  Dec. 
through 
rough  Apr. 
through 
through 


9)4 
99). 


915 
9«5. 

9)5 
99  5. 


TABLE       III.- 
1993-94 
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^LL  Grant  Authoriza- 
Than  $750,000 
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jeriods 


July  1,  1994 
15.  1994. 

Dec.  16.  1994 
15.  1995. 

Apr.  16,  1995 
15.  1995. 


Institution 
Federal  Pell  i 
the  accuracy 
submission 
an  IPS  form 
data  by  inc 
original  signet 
institution 
of  the  data 
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disk  or 
the  accuracy 
that 

flag  prescribed 
that  certificat 
prescribed 
institution 
data  has  bee^' 
record  to  wh, 
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access  and 
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;IIS 
electi  jnic 


transmis  sion 
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Closing  date  for 
receipt 


Oct.  15.  1994. 
Dec.  15.  1994. 
Feb.  15.  1995. 
Apr.  15.  1995. 
June  1 5,  1 995. 
Aug.  15.  1995. 


through  Dec. 

hrough  Apr. 

I  vough  Aug. 


Closing  date  for 
receipt 


Dec.  15,  1994. 
Apr.  15,  1995. 
Aug.  15.  1995. 


If  any  closihg  date  for  receipt  falls  on 
a  Saturday,  S  unday.  or  Federal  holiday, 
submissions  eceived  on  the  next 
Federal  busii  ess  day  will  be  considered 
as  being  subr  litted  on  time. 

D.  Certificati  m  of  Accuracy 


participating  in  the 
rant  Program  must  certify 
of  the  data  with  each  IPS 
,  ^n  institimon  submitting 
c  ertifies  the  accuracy  of  the 
^  on  the  form  an 
ure  by  the  official  of  the 
ac  countable  for  the  accuracy 
itted.  An  institution 
information  by  floppy 
transmission  certifies 
of  the  data  by  including  in 
a  code  or  signature 
by  the  Department  for 
on.  By  including  the 
or  signature  flag,  an 
ifies  that  the  submitted 
provided  from  a  file  or 
ch  only  officials  with 
urity  clearance  have 
the  data  contained  in  the 


c(de  I 
certif 


seci 
tlat : 


submission  are  accurate.  In  the  case  of 
an  institution  submitting  IPS 
information  by  magnetic  tape,  the 
institution  signs  the  tape  transmittal 
form  assuring  the  accuracy  of  the  data. 

V.  Annual  Deadline  for  Submission  of 
SAR  Payment  Vouchers  and  Requests 
for  Adjustments  of  Federal  Pell  Grant 
Accounts 

An  institution  obtains  an  adjustment 
to  its  Federal  Pell  Grant  account,  and 
the  amount  of  Federal  Pell  Grant  funds 
for  which  it  is  accountable,  by 
submitting  supporting  SAR  Payment 
Vouchers,  or  their  equivalent,  under  the 
procedures  described  in  this  notice  and 
the  reporting  system  described  in  the 
regulations.  An  institution  is  required 
by  34  CFR  690.83(a)  to  submit  all  SAR 
Payment  Vouchers  for  an  award  year  by 
a  specified  date  following  that  award 
year;  for  1994-95  that  date  is  September 
30,  1995.  An  institution,  therefore,  must 
submit  any  Payment  Vouchers  not 
previously  submitted  during  the 
required  reporting  periods  estabHshed 
in  this  notice  by  September  30,  1995  to 
receive  an  adjustment  to  its  Federal  Pell 
Grant  account  on  the  basis  of  these 
Payment  Vouchers. 

Except  as  provided  in  Part  V.  B.  of 
this  notice,  after  September  30. 1995, 
the  Secretary  closes  the  institution's 
Federal  Pell  Grant  account  for  the  1994- 
95  award  year.  The  institution's  account 
is  closed  on  the  basis  of  the  information 
reported  by  the  institution  in  its 
submissions  of  IPS  and  supporting  SAR 
Payment  Voucher  information  (or  the 
equivalent)  through  September  30, 1995, 
and  the  data  reported  on  the  Federal 
Cash  Transaction  Report  (PMS  272A). 
The  final  IPS  information  submitted  by 
the  institution  must  accurately  report 
the  institution's  total  pajTnents  to  all 
Federal  Pell  Grant  recipients  for  the 
1994-95  award  year  (IPS  Item  15  or  its 
equivalent). 

A.  Timely  Delivery  for  Final 
Submissions  of  SAR  Payment  Vouchers 
and  Requests  for  Adjustments  of  Federal 
Pell  Grant  Accounts:  Proof  of  Delivery 

The  Department  may  require  an 
institution  to  prove  that  it  mailed  or 
otherwise  submitted  its  IPS  and  SAR 
Payment  Vouchers  (or  the  equivalent) 
by  the  September  30.  1995  deadline 
date.  The  Department  accepts  as  proof, 
if  the  documents  were  submitted  by 
mail  or  by  non-U.S.  Postal  Service 
courier,  one  of  the  following: 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(2)  A  legibly-dated  U.S.  Postal  Service 
postmark. 


(Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method  of  proof  of  mailing, 
an  institution  should  check  with  the  post 
office  at  which  it  mails  its  submission.  An 
institution  is  strongly  encouraged  to  use  First 
Class  Mail.) 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  fi-om  a  commercial  courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 

The  Department  accepts  hand 
deliveries  at  the  address  stated  in  Pa^ 
IV.B.  between  8  a.m.  and  4:30  p.m. 
Eastern  Time  on  days  other  than 
Saturday.  Sunday,  or  Federal  holidays. 

An  institution  that  transmits  IPS  and 
SAR  Payment  Voucher  information  via 
the  EDE  Electronic  Payments  service 
must  ensure  that  its  transmission  is 
completed  before  midnight  (local  time) 
on  September  30.  1995. 

B.  Postdeadline  Adjustments  to  Federnl 
Pell  Grant  Accounts 

In  accordance  with  §  690.83(a). 
§  690.83(c).  and  §  690.83  (e).  the 
Secretary  permits  a  post-September  30. 
1995  adjustment  to  the  Federal  Pell 
Grant  account  of  an  institution  for  the 
1994-95  award  year  or  any  prior  award 
year  in  the  following  circumstances: 

(1)  Underpayment  of  previously 
reported  awards  An  institution  may 
receive  a  payment  or  credit  for  the  full 
amount  of  an  award  made  to  a  student 
if— 

(i)  The  institution  submitted  in  a 
timely  manner  an  SAR  Payment 
Voucher  or  its  equivalent  for  a  student 
in  accordance  with  the  requirements  of 
this  notice  and  §  690.83(a); 

(ii)  The  institution  did  not  submit  in 
a  timely  manner  or  in  an  acceptable 
form  an  SAR  Payment  Voucher 
necessary  to  document  the  full  amount 
of  the  award  for  which  that  student  was 
eligible; 

(iii)  The  underpayment  for  that  award 
is  or  would  be  at  least  $100;  and 

(iv)  A  program  review  or  an  audit 
report  produced  in  accordance  with  the 
standards  prescribed  in  34  CFR 
668.23(c)  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the 
student  was  eligible  to  receive  an 
amount  greater  than  that  reported  on  the 
SAR  Payment  Voucher  submitted  in  a 
timely  fashion  to.  and  accepted  by,  the 
Department. 

(2)  Decreasing  previously  reported 
awards.  An  institution  must  report  a 
reduction  in  a  student's  Federal  Pell 
Grant  award  (1)  if  the  institution 
determines  that  the  student's  Federal 
Pell  Grant  award  amount,  as  reported  on 
either  the  Student  Payment  Summary 
that  the  Department  provides  to  the 
institution  or  any  subsequent 


adjustment  to  the  student's  award' 
amount  on  file  with  the  Department,  is 
greater  than  the  amount  the  student 
actually  received;  or  (2)  if  the  institution 
determines  that  a  student  was  not 
qualified  for  the  amount  reported  on 
either  the  Student  Payment  Summary  or 
any  subsequent  adjustment  to  the 
student's  award  amount  on  file  vdth  the 
Department.  The  institution  should  not 
make  such  a  report,  however,  for  an 
overaward  for  which  it  is  not  liable 
under  §  690.79(a)  unless  the  student 
never  received  the  funds  or  has  repaid 
all  or  a  portion  of  the  overaward.  If  a 
student  is  repaying  an  overaward  for 
which  the  institution  is  not  liable  on  an 
installment  plan,  the  institution  may 
report  periodically  the  amount  repaid. 
The  institution  does  NOT  submit  such 
postdeadline  award  reduction  data 
through  SAR  Payment  Vouchers  (or 
their  equivalents).  The  institution 
reports  postdeadline  reductions  through 
a  letter  or  report  sent  to  the  address 
stated  in  Part  IV.B. 

(3)  The  Secretary,  in  addition,  makes 
adjustments  where  the  institution 
satisfactorily  demonstrates  that  its 
failure  to  submit  Payment  Vouchers  on 
a  timely  basis  and  have  them  accepted 
by  the  Department  was  caused  by  a 
processing  or  administrative  error  made 
by  the  Department  or  one  of  its 
contractors,  or  was  due  to  unusual 
circumstances  beyond  the  control  of  the 
institution. 

(4)  If  an  institution  demonstrates  to 
the  satisfaction  of  the  Secretary  that  the 
institution  has  provided  Federal  Pell 
Grants  but  has  not  received  credit  or 
payment  for  those  grants,  the  institution 
may  receive  payment  or  a  reduction  in 
accountability  for  those  grants.  In 
accordance  with  §  690.83(e),  the 
institution  shall  demonstrate  that  it 
qualifies  for  a  credit  or  pajTnent  by    • 
means  of  a  finding  contained  in  an  audit 
submitted  in  accordance  with  34  CFR 
part  668.23(c). 

The  Secretary  adjusts  an  institution's 
Federal  Pell  Grant  account  on  the  basis 
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of  student  award  data  submissions  made 
after  September  30  following  the  award 
year  only  in  these  specified 
circumstances.  Thus,  if  an  institution 
submits  SAR  Payment  Vouchers  (or 
their  equivalents)  for  the  1994-95  award 
year  to  the  Department  after  the 
September  30, 1995  deadline,  the 
institution  will  not  receive  additional 
Federal  Pell  Grant  funds  from  the 
Department  unless  the  institution  can 
demonstrate  to  the  satisfaction  of  the 
Secretary  that  one  of  the  prescribed 
conditions  exists.  The  institution  also 
will  be  liable  for  Federal  Pell  Grant 
funds  that  were  used  to  pay  grants  that 
were  not  reported  in  a  timely  manner. 

If  an  institution  made  Federal  Pell 
Grant  overpayments  for  which  it  is 
liable  under  §  690.79(a)  of  the  Federal 
Pell  Grant  program  regulations,  the 
Secretary  will  subtract  from  any  funds 
the  institution  may  be  entitled  to  receive 
imder  the  first  exception  described  in 
Part  V-B  of  this  notice  the  amount  of  the 
institution's  unpaid  liability. 

If  an  institution  believes  that  an 
adjustment  is  warranted  on  the  basis  of 
the  above-described  conditions,  it 
should  contact  the  Pell  Grant  Financial 
Management  Division  at  (202)  708- 
9807.  If  the  institution  seeks 
administrative  relief  on  the  basis  of  an 
administrative  error  by  the  Department 
or  its  contractors,  the  institution's 
request  must  provide  a  complete 
description  of  all  relevant  facts, 
including  each  student's  identifying 
data  and  full  Federal  Pell  Grant 
payment  history.  The  request  must  be 
received  by  the  Department  no  later 
than  January  31, 1996.  The  request  must 
be  delivered  to:  U.S.  Department  of 
Education,  Pell  Grant  Systems  Division. 
PSS,  P.O.  Box  23791.  Washington.  DC 
20026-0791. 

C.  Request  for  Duplicate  Payment 
Vouchers  or  Related  Information 

To  receive  a  duplicate  Payment 
Voucher,  Processed  Payment  Vou  ::her. 
or  processed  payment  data,  an 


institution  must  contact  the  Federal  Pell 
Grant  Program  by  fax  at  (202)  708-9700 
or  by  mail  to:  U.S.  Department  of 
Education,  Pell  Grant  Systems  Division. 
PSS,  P.O.  Box  23791,  Washington.  DC 
20026-0791. 

To  receive  a  duplicate  Payment 
Voucher  for  a  student,  an  institution 
must  include  with  its  request  a 
photocopy  of  either  Part  1  or  Part  2  of 
that  student's  SAR  or  a  photocopy  of 
that  student's  ESAR  or  ISIR.  All  requests 
must  be  received  no  later  than  August 
1,1995. 

Applicable  Regulations 

The  regulations  applicable  to  this 
program  are  the  Federal  Pell  Grant 
Program  regulations  in  34  CFR  part  690 
and  the  Student  Assistance  General 
Provisions  regulations  in  34  CFR  part 
668. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Oliver,  Program  Specialist,  Pell 
and  State  Grants  Section,  Grants  Branch. 
Policy  Development  Division.  Policy. 
Training,  and  Analysis  Service.  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  400  Mar>'land 
Avenue  S.W.  (ROB-3.  Room  4018). 
Washington.  DC  20202-5447. 
Telephone:  (202)  708^607.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Authority:  (20  U.S.C.  1070a). 

(Catalog  of  Federal  Domestic  Assistance  No 
84.063.  Federal  Pell  Grant  Program) 

Dated:  July  26.  1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary' 

Education. 
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Price       Revision 


(869-022-00001-2) S5.00        Jan.  1,  1994 


.  (869-022-00002-1) 33.00      '  Jan.  1 

.  (869-022-0000>9) 550        Jan.  1 


(869-022-00004-7) 22.00        Joa  1 

,  (869-022-00005-5) 19.00        Jan.  1 


,  (869-O22-000C6-3) 23.00        Jan.  1 


..(869-O22-O0007-1) 21.00  Jan.  1 

..  (869-022-00008-0) 14.00  Jon.  1 

..  (869-022-00009-8) 20.00  *Joa  1 

..(869-O22-0001O-1) 30.00  Jon.  1 

..(869-022-00011-0) 23.00  Jon.  1 

..  (869-022-00012-8) 32.00  Jon.  1 

..(869-022-000)3-6) 16.00  Jon.  1 

..  (869-022-00014-4) 18.00  Jon.  1 

..(869-022-00015-2) 22.00  Jon.  1 

..  (869-022-00016-1) 34.00  Jan.  1 

..(869-022-00017-9) 23  00  Jan.  1 

..(869-022-00018-7) 15X)0  Jan.  1 

..(869-022-00019-5 12.00  Jan.  1 

..  (869-O22-0002O-9) 30.00  Jon.  1 

..  (869-022-00021-7) 30.00  Jan.  1 

..(869-022-00022-5) 15.00  Jan.  1 

..  (869-022-00023-3) 30.00  Jan.  1 

..  (869-022-00024-1) 35.00  Jan.  1 

..  (869-022-00025-0) 14.00  Jan.  1 

..  (869-022-00026-8) 22.00  Jon.  1 


.  (869-022-00027-6) 29.00  Joa  1 

,  (869-022-00028-4) 23.00  Jon.  1 

(869-022-00029-2) 29.00  Jon.  1 

.  (869-022-00030-6) 22.00  Jan.  1 

.  (869-022-00031-4) 15.00  *Jan.  1 

.(869-022-00032-2) 21.00  Jan.  1 

.  (869-022-00033-1) 37.00  Jon.  1 

.  (869-O22-O0034-9) 14.00  Jon,  1 


.  (869-022-00035-7) 12.00  Jon.  1 

.  (869-022-00036-5) 16.00  Jan.  1 

.  (869-022-00037-3) 28.00  Jon.  1 

.  (869-022-00038-1) 22.00  Jon.  1 

.  (869-022-00039-0) 20.00  Jon.  1 

.  (869-022-O0O4O-3) 32.00  Jon.  1 

.  (869-022-00041-1)  .„..  30.00  Jon.  1 
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1-59 (869-022-00042-0)  ......  32.00 

60-139 (869-022-00043-8) 26.00 

140-199 (869-022-00044-4) 13.00 

200-1 199 (869-022-00045-4) 23.00 

1200-£nd (869-022-00046-2) 16.00 

15  Parts: 

0-299  (869-022-00047-1) 15.00 

300-799 (869-022-00048-4) 26.00 

80O-End (369-022-00049-7) 2300 

16  Parts: 

0-149  (869-022-00050-1) 6.50 

150-999 ; (86W)22-00051-9) 18.00 

lOOO-End (869-022-()0052-7) 25.00 

17  Parts: 

1-199  (869-019-00054-2) 18.00 

200-239  .„ (869-019-00055-1) 23.00 

240-£nd  (869-019-00056-9) 30.00 

18  Parts: 

1-149 (869-019-00057-7) 16i)0 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-€nd (869-022-00060-8) 11.00 

i9PartK 

1-199  (869-019-00061-5) 35.00 

20&«xl  .(869-022-00062-4) 12.00 

20  Parts: 

1-399  (869-022-00063-2) 20.00 

400^«9 (869-019-00064-0) 31.00 

SOO-End  .-.„ (869-022-00065-9) 31.00 


21 

1-99  _ :..  (869-022-00066-7) \6J0O 

•\(»-M»  _ „ (869-022-00067-5) 21i» 

•170-199  _ (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7.00 

380^499 (869-019-00070-4) UJOO 

500-699 (869-019-00071-2) 21.00 

MO-799 (869-022-00072-1) 8.50 

800-1299  ...... „....  (869-022-00073-0) 22.00 

1300*¥J (869-022-00074-8) 13II0 

22PartK 

1-299  „ (869-022-00075-^) 32.00 

JUy^a  (869-022-00076-4) 23.00 

23 (869-019-00077-1) 21.00 

24  Parts: 

•0-199 (869-022-00078-1) 36.00 

200-499 (869-019-00079-8) 36.00 

500-699 „„ (869-022-00060-2) 20.00 

700-1699 „..  (869-019-00081-0) 39.00 

1700-End (869-022-00062-9) 17.00 

•25 (869-022-00083-7) 32.00 

OA  Psftftr 

§§  1.0-1-1.60  (869-019-00084-4) 21.00 

§§1.61-1.169 (869-019-00085-2) 37.00 

§§  1.170-1.300 (86W)19-00086-1) 23.00 

§§1.301-1.400 (86«)19-00087-9) 21.00 

§§  1401-1440 (869-019-00088-7) 31.00 

§§1.441-1.500  (869-019-00089-5)  23.00 

§§  1.501-1.640 (869-019-00090-9) 20.00 

§§1.641-1.850 (86W)22-00091-8) 24.00 

§§1.851-1.907 (869-019-00092-5)  ......  27.00 

•§§1.908-1.1000 (869-022-00093-4) 27.00 

•§§1,1001-1.1400 (869-022-00094-2) 24.00 

•§§  1.1401-End (869-022-00095-1)  ......  32.00 

2-29  (869-022-00096-9) 24.00 

30-39  (869-019-00097-6) 18.00 

40-49 (869-019-0009^-4) 13.00 

•50-299  (869-022-00099-3) 14.00 

300-499 ;,;.... (869-017-00100-0) 23.00 

500-599 ; .:...  (869-022-00101-9) 6.00 


Jan.  1, 

1994 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jon.  1, 

1994 

Joal, 

1994 

Jon.  I, 

1994 

Jon.  1. 

1994 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jon.  1. 

1994 

Jan.  1, 

1994 

Apr.  1, 

1993 

June  1, 

1993 

June  1. 

1993 

Apr.  1, 

1993 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Api.  1. 

1993 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1993 

Apr.  1, 

1994 

Apr.  1, 

1994 

API.  1. 

1994 

Ape.  1, 

1994 

Apr.  1, 

1994 

Apt.  1, 

1993 

Apr.  1, 

1993 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apt.  1, 

1994 

Apr.  1, 

1994 

API.  1. 

1994 

Api.  1. 

1993 

Apr.  1, 

1994 

Apr.  1, 

1993 

Apr.  1, 

1994 

Api.  1, 

1993 

Apr.  1, 

1994 

Api.1, 

1994 

Apr.  1, 

1993 

Apt.  1, 

1993 

Apr.  1, 

1993 

Apr.  1, 

1993 

Apr.  1, 

1993 

Api.  1, 

1993 

Apr.  1, 

1993 

Apr.  1, 

1994 

Apr.  1, 

1993 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1993 

Apr.  1, 

1993 

Apr.  1. 

1994 

Apr.  1. 

1993 

*Apf.  1, 

1990 
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Tide 


Stock  Number 


Price 


600-£nd (869-019-00102-6)  ......       8.00 

27  Parts: 

1-199  (869-019-00103-4)  .. 

200-End  ...: (869-022-00104-3)  .. 


28  Parts: 

1-42  (869-019^)0105-1) 

43-end  (869-019-00106-9) 

29  Parts: 

0-99  

100-499 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§19101000  to 

end)  

1911-1925  

1926 

1927-End 


37.00 
13.00 

27.00 
21.00 


(869-019-00107-7) 21.00 

(869-019-O0108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


Reviston  Date 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1994 

July  1,  1993 
July  1,  1993 

JiJy  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 


(869-019-00111-5) 31.00        July  1,  1993 


(869-019^)0112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-00114-0) 33,00 

(869-019-00115-8) 36,00 


July  1, 

July  1 

July  I, 

July  1, 


1993 
1993 
1993 
1993 


30  Parts: 

1-199 (869-019-00116-6)  .. 

200-699 (869-019-00117-4)  .. 

70O-End (869-019-00118-2)  .. 

31  Parts:   - 

0-199  t869-019-00119-1) .. 

200-End  (869-019-00120-4)  .. 

32  Parts:" 

1-39,  Vol.  I 15  00 

1-39,  Vol.  II _ 19.00 

1-39.  Vol.  Ill : 18.00 


27.00 
20.00 
27.00 

18.00 
29.00 


July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 


1, 


1-190  (869-019-00121-2) 

191-399 (869-019-00122-1) 

400-^529 (869-019-00123-9) 

630-699 „ (869-019-00124-7) 

700-799 (869-019-00125-5) 

800-£nd (869-019-00126-3) 

33  Parts: 

1-124  : (869-019-00127-1) 

12&-199 (869-019-00128-0) 

200-End  (869-019-00129-8) , 

34  Parts: 

1-299  (869-019-00130-1)  . 

300-399 (869-019-00131-0)  . 

400-End (869-019-00132-8)  . 

35  (869-019-00133-6) 12.00 

36  Parts: 

1-199  ...;. _ (869-019-00134^) 16.00 

200-End  (869-019-00135-2) 35.00 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17  (869-019-00137-9) 31.00 

16-End  (869-019-00138-7) 30.00 


30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 
24.00 

27.00 
20.00 
37.00 


1984 
1984 
1984 
1993 
1993 


2  July 
2  July 
2  July  1. 

July  1, 

July  1, 

July  1.  1993 
»July  1,  1991 

July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 


July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 


July  1,T993 
July  1,  1993 

July  1,  1993 


July  1, 
July  1, 


1993 
1993 


39  (869-019-00139-5) 17.00        July  1,  1993 


40  Parts: 

1-51 (869-019-00140-9) 39.00 

52  (869-019-00141-7) 37.00 

53-59  (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 


61-80  (869-019-00144-1) 

61-85  (869-019-00145-0) 

86-99  _ (869-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 ;...  (869-0)9-00144-4) 


29.00 
21.00 
39.00 
36,00 
24.00 

190-259 (869-019-00149-2) 17.00 

260-299 (869-0)9-00150-6)  .. 

300-399 (869-0)9-00151-4)  .. 

400-424 (869-019-00152-2)  .. 

425-699 (869-019-0015>1)  .. 

700-789  ...:. (869-019-00154-9)  .. 


39.00 
18.00 
27.00 
28.00 
26.00 


July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


Price 
26.00 


TWe  Stock  Number 

790-£nd  (869-019-00155-7)  .. 

41  Chapters: 

I.  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Pesen/ed) 13.00 

14.00 


3-6 

7  

8  

9  

10-17 


6.00 

4.50 

13.00 

9.50 


18,  Vol.  I,  Ports  1-5  13  (X) 

18,  Vol,  II,  Ports 6-19 1300 

18,  Vol.  Ill,  Ports  20-52 13  oo 

'9-100 :  13.00 

1-100  „ (86W)19-00156-5) 10.00 

101 (869-019-00)57-3) 30.00 

102-200 (869-0)9-00)58-)) 1  ).00 

201-End (869-019-00159-0) 12.00 

42  Parts: 

1-399  - (869-0)9-00160-3) 24  00 

400-429 (869-0)9-00161-1) 25.00 

430-End  (869-019-00)62-0) 36.00 

43  Parts: 

1-999  (869-0)9-00)c3-8) 23.00 

1000-3999  (869-01 9-00 164-ii) 32.00 

4000-End (869-019-00165-4) 14.00 

44  (869-0)9-00)66-2) 27.00 

45  Parts: 

1-199  (869-0)9-00)67-)) 22.00 

200-499 (569-0)9-00)68-9) 1500 

500-1 199 (869-0)9-00169-7) 30.00 

)20O-End (869-0)9-00)70-1; 2^\jO 

46  Parts: 

1-40  (869-0)9-00)  7 )-9) 18.00 

41-69  (869-0)9-00172-7) 1600 

70-89  (869-0)9-00)73-5) 8.50 

90-139 (869-019-00)74-3) 15.00 

140-155 ;.  (869-019-00175-)) 12.00 

156-165 (86W))9-00)760) 17.00 

166-199 (869-019-00177-6) 17.00 

200-499 (869-019-00)78-6) 20.00 

SOO-End  (869-0)9-00)79-4) 15.00 

47  Parts: 

0-19 (869-019-00)80-8) 24.00 

20-39  (e69-0)9-00)8)-6) 2400 

40-69  (869-0)9-00)82-4) )400 

70-79  (869-0)9-00)83-2) 23.00 

60-End  (869-0)9-00)84-)) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-0 19-00! 85-9) 3600 

1  (Parts  52-99)  (869-019-00)86-7) 23.00 

2  (Ports  201-251)  (869-0)9-00)87-5) 1600 

2  (Poffs  252-299) (869-019-00)88-3) 12.00 

3-6 (669-019-00189-1) 2300 

7-14  (869-019-00)90-5) 3)00 

15-28  (869-0)9-00)91-3) 3)00 

29-End  (369-0)9-00)92-1) 17.00 

49  Parts: 

1-99  (869-019-00)93-0)  . 

100-177 (869-019-00)94-6)  . 

178-199 (869-019-00)95-6)  . 

200-399 (869-0)9-00)96-4)  . 

400-999 (869-0)9-00197-2)  . 

1000-1)99  (669-019-00198-1)  .. 

1200-End (869-0)9-00)99-9)  .. 


23.00 
30.00 
2000 
27.00 
33.00 
18.00 
22.00 

50  Parts: 

1-199  (869-019-O0200-6) 20.00 

200-599 (869-019-00201-4) 21.00 

600-End  (869-0)9-00202-2) 22.00 


Revision  Date 
July  1,  1993 


JJUly 

iJuty 

iJuly 

iJuty 

iJuty 

3  July 

iJuly 

^J«iy 

»July 

iJuly 

^Juty 

July 

July 

sjuly 

July 


1,  1984 

1.  1984 

1.  1984 

1.  1984 

1,  1984 

1,  1984 

1,  1984 

1,  1964 

1,  1984 

1.  1984 

1.  1984 

1.  1993 

1,  1993 

1,  1991 

1,  1993 


CFR  Index  ond  Findings 
Aids  (869-022-00053-5) 


38.00 


Oct,  1.  1993 
Ccf.  ),  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  ),  1993 

Oct.  ).  )993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oci.  ).  !yv3 

Oct.  1,  1993 
Oct.  ).  )993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  )993 
Oct.  1,  1993 
Oct.  1  !V93 
Oct.  1.  )993' 

Ocl.  ).  )9V3 
Oct.  1,  1793 
Oct.  1  1993 
Oct.  1.  1993 
Ocl.  1,  19<;3 

Oc).  1.  199; 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  )993 
Oct.  ).  1993 
Ocl.  1,  1993 
Oct.  1.  1993 

Ocl.  1,  1993 
Oct.  1,  1993 
Oct.  1,  19?} 
Oct.  1,  1993 
Oct.  1.  )9<-3 
Oct.  1,  )993 
Oct.  1.  )993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  19-?J 


Jorr.  1.  )9-?4 


IV 


Comptete  1994 

Miaofiche  CFR 
Compteleset 
Complete  set 
Comptete  set 
Sutjscriplion 
Indtviduot 


:reset 


ditKXi: 

(one-time  moiling) 1M.0O 

(ooe-finne  mailing)  IM.OO 

(one-fime  moiling) - 223.00 

((rialed  OS  issued)  ..._ 244.00 

2.00 


cocies 
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Stock 


Price       Revision  I 
829.00  1W4 


1991 
1992 
1993 
1994 
1994 


'  Becouse  Ule  3  is  an  annual  compiotion,  Itw  volume  and  all  previous  volumes 
should  be  lelained  os  a  petmonent  refetence  source. 

2The  July  1,  1985  edition  o(  32  CFB  Paris  1-189  contains  a  note  on»y  toi 
Ports  1-39  Inclusive.  For  the  full  text  o»  the  Defense  AcquBition  Begukjfcms 
In  Pats  1-39,  consult  the  three  CFC  volumes  issued  as  o<  July  1,  1984.  conla«ng 
those  ports. 

^The  July  1,  1985  edition  of  41  cn?  Chapters  1-H»  contains  a  r»te  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  d  procuiement  regulations 
m  ChoplefS  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  o<  Juty  1, 
1964  conlawng  those  chopteis. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,   1990  to  Moi.  3).  1994.  The  CFR  volume  issued  AprK  1,  1990,  should  be 

5Mo  amendmen*s  to  this  volume  v»ere  promulgated  Ajiing  the  period  July 
1,  1991  to  Juie  30.  1993.  The  CFR  volume  issued  July  1,  1991,  should  be  letoined. 

»No  amendments  to  this  volume  were  promulgated  cfciiing  the  peiiod  Jonuaiy 
1,  1993  to  December  31,  1993.  The  CFR  volume  issued  Jonuary  1,  1993,  should 
be  retaned. 
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TABLE  Of  EFFECTIVE  DATES  AND  TIME  PERIODS— AUGUST  1994 


This  table  is  used  by  the  Office  of  thi^ 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  dav. 


VVlien  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  fSce  1  CFR  18.17) 

A  new  table  will  be  pubUshed  in  du; 
first  issue  of  each  month. 


Date  OF  FR  PUBtlCATION         'SOAVS  AFTEB  PuBUCA-         30  0*VS  after  «»UBUCA-         45  days  AFTEfi  PUBUCA-         60  OBVs  Ain^R  injeuCA-         90  DAYS  A«^Eq  PuBLfA- 

TION  •■        TION.  TICN  TON  Tr-t. 


August  1 


August  2 


August  3 


August  4 


Augusts 


Augusts 


August  9 


August  10 


August  It 


August  t2 


August  15 


August  1 6 


August  17 


August  18 


August  19 


August  22 


August  23 


August  24 


August  25 


August  26 


August  29 


August  30 


August  31 


August  16 


August  17 


August  18 


August  19 


August  22 


August  23 


August  24 


August  25 


August  26 


August  29 


August  30 


August  31 


September  T 


Septemtier  2 


September  6 


Septemt)er  6 


September  7 


September  8 


September  9 


September  12 


September  13 


September  14 


September  15 


August  31 


September  1 


Septefriber  2 


September  6 


September  6 


September  7 


September  8 


September  9 


September  12 


September  12 


September  14 


September  15 


Septemt)er  16 


September  19 


September  19 


September  21 


September  22 


September  23 


September  26 


September  26 


September  28 


September  29 


Septenrrt)er  30 


September  15 


September  16 


September  19 


September  19 


September  19 


September  22 


September  23 


September  26 


September  26 


September  26 


September  29 


September  30 


October  3 


October  3 


October  3 


October  6 


October  7 


October  1 1 


October  1 1 


October  1 1 


OctDt>er  13 


October  14 


October  1 7 


September  30 


Octobers 


Octobers 


Octot)er3 


October  4 


October  7 


October  1 1 


October  11 


October  1 1 


October  17 


October  1 7 


October  17 


October  18 


October  21 


October  24 


October  24 


October  24 


October  25 


Octot)er  28 


October  31 


October  31 


October  31 


October  31 


Novemt)er  I 


November  2 


November  3 


November  7 


November  7 


November  8 


November  9 


October  1 1  ,  November  1 0 


October  14  November  14 


November  14 


Novemt>er  15 


November  16 


November  17 


November  21 


November  21 


November  22 


Novemt)er  23 
November  25 


Novemt>er  28 


Novemt>er  28 
November  29 


i      ^'^^IV^^^JI^  t 


i^;maif:-ir  ■■ 


;>•*  i^'^tis^S^^^jSiA.- 


•:J  «"J!;--«iC.- 


;<^«>rftBi»#i?ir'^^«>v?. 


•^■j*fcss'*«'v,-> 


*^-  ««^^  /  •*»  ■  )^'.-.^>»:;*(^*! 


■,sjiliii»y8.i!!«i»«fsi>(«i,iiB'^- 


Hvi^amsm&mm^'x^' 


^iJ«!SR«>*ai««!?i«!*W*-- 


Supefinten(  ent  of  Documents  Order  Form 

Ooef  Pfccesstng  Ox.  s 

7296 


[J  YES,  sjend  me 
S/N  069-00  )- 


)-00056-8,  at  $20.00  ($25.00  foreign)  each. 
The  total  cosj  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Street  address 


City,  State,  Zip 


Daytime  phon€ 


Purchase  orde 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Parts  1413  and  1421 

RINS  0560-AC75,  0560-AD02,  and  0560- 
AD26 

1994  Wheat  and  Feed  Grain  Acreage 
Reduction  Programs  and  the  1994 
Oilseed  Price  Support  Rates 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  issued  proposed 
rules  with  respect  to  the  1994 
production  adjustment  program  for 
wheat  on  April  6, 1993,  and  for  feed 
grains  on  August  5,  1993,  which  is 
conducted  by  the  CCC  in  accordance 
with  the  Agricultural  Act  of  1949  (1949 
Act),  as  amended.  This  final  rule 
amends  the  regulations  to  set  forth  the 
following  determinations:  the  Acreage 
Reduction  Program  (ARP)  percentages 
for  the  1994  crops  of  wheat,  com,  grain 
sorghum,  barley,  and  oats  will  be  zero 
percent;  a  paid  land  diversion  (PLD) 
program  will  not  be  implemented  for 
the  1994-crop  of  wheat  and  feed  grains; 
producers  of  malting  barley  must,  as  a 
condition  of  eUgibility  for  feed  grain 
loans,  purchases,  and  payments,  comply 
with  requirements  of  the  zero  percent 
ARP  for  the  1994  crop  of  barley;  and  the 
1994-crop  price  support  rates  per  bushel 
will  be  $2.58  for  wheat,  $1.89  for  com, 
$1.80  for  grain  sorghum,  $1.54  for 
barley,  $0.97  for  oats,  $1.61  for  rye, 
$4.92  for  soybeans,  and  $0,087  per 
pound  for  canola,  flaxseed,  mustard 
seed,  rapeseed,  safflower,  and  sunflower 
seed.  These  actions  are  required  by 
section  107B,  in  the  case  of  wheat, 
section  105B,  in  the  case  of  feed  grains, 
and  section  205,  in  the  case  of  oilseeds, 
ofthe  1949  Act. 
EFFECTIVE  DATE:  August  2.  1994. 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eWect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  puttished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Supehntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FOR  FURTHER  INFORMATION  CONTACT: 
Philip  W.  Sronce,  Director,  Grains 
Analysis  Division,  Agricultural 
StabiUzation  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013-2415  or  call  202-720-4418. 

SUPPLEMENTARY  INFORMATION: 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  and  the  impact  of 
the  implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA,  it  has  been  determined  to 
be  "economically  significant"  because  it 
would  have  an  annual  effect  on  the 
economy  of  more  than  $100  million  and 
would  materially  alter  the  budgetary 
impact  of  entitlements,  or  loan  programs 
or  rights  and  obligations  of  recipients 
thereof.  Budget  outlays  for  1994-crop 
deficiency  payments  are  expected  to 
range  from  $1.3  billion  to  $1.8  billion 
for  wheat  and  ft-om  $2.5  biliion  to  $3.0 
billion  for  feed  grains.  This  final  rule 
would  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  would  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  and 
would  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates^  the 
President's  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

Federal  Assistance  Programs 

The  titles  and  numbers  ofthe  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are  as 
follows: 
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Titles 


Commodity  Loans  and  Purchases 
Feed  Grain  Production  Stabiliza- 
tion   

Wheat  Production  Stabilization  .... 


Numbers 


10.051 

10.055 
10.058 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  final  rule  because  the  CCC  is 
required  by  sections  107B(o)  and 
105B{o)  ofthe  1949  Act  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  certain  provisions  of  this  rule. 
A  Final  Regulatory  Flexibility  Analysis 
for  the  1994  Wheat  and  Feed  Grain  ARP 
was  prepared  as  part  ofthe  Final 
Regulatory  Impact  Analysis.  Copies  of 
this  analysis  are  available  from  the 
above-named  individual. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  require  the  exhaustion  of  any 
administrative  appeal  remedies. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  ofthe  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
and  1421  set  forth  in  this  final  rule  do 
not  contain  infomiation  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35). 

Background 

This  final  rule  amends  7  CFR  parts 
1413  and  1421  to  set  forth 
determinations  ofthe  1994  produdion 
adjustment  programs  for  wheat  and  feed 
grains  and  the  1994  price  support  rates 
for  wheat,  feed  grains,  and  oilseeds. 
General  descriptions  of  the  statutory 
basis  for  the  1994  Wheat  and  Feed  Grain 
Program  determinations  in  this  final 
rule  were  set  forth  at  58  FR  17087  (April 
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6. 1993)  and  al 
1993),  respectively. 

1994  Wheat  Pi  ogram 


The  public 
whether  the 


^as  asked  to  comment  on 
1994  wheat  ARP  percentage 


Farm  Organizatiins 
Agri-businesses 
Individual  Prodm  ;ers 


Total 


58  FR  41B41  (August  5. 


should  be  sfet  at  5  percent,  10  percent, 
or  15  percent  or  another  percentage 
between  0  and  15  percent.  Comments 
received  during  the  comment  period  are 
summarized  as  follows: 


A  total  of  45  respondents  commented 
on  the  ARP  level.  Table  1  shows  a 
breakdown  of  the  comments  received  by 
type  of  respondent. 


Table  1.— Summary  of  Comments  on  1994  Wheat  ARP  Levels,  by  Respondent  Type 


Item 


ARP  Percentage 


No 
ARP 


1.0 


1.0 


0% 


8.0 
8.0 
6.0 


22.0 


5% 


2.0 

1.0 


3.0 


10% 


1.0 
3.5 


4.5 


15% 


12.0 


12.0 


Other 
>15% 


2.5 


2.5 


Total 


11.0 

9.0 

25.0 


45.0 


'  A  comment  t  lat  gives  a  range  is  considered  as  half  of  a  comment  for  each  of  the  end  points.  For  example,  0%  to  5%  is  counted  as  0.5  for 
0%  and  0.5%. 


Respondent!  favored  lower  ARP 
percentages  fo  the  following  reasons: 
(1)  Wheat-sect  )r  net  income  is  higher 
with  lower  AF  ■*  levels;  (2)  the  need  to 
send  a  messagi  ( to  our  competitors  that 
the  U.S.  will  nat  unilaterally  reduce 
production  an  i  abandon  world  markets; 
(3)  higher  pay  nent  acres  after 
flexibility;  anc  (4)  idling  acres  under  the 
conservation  r  ;serve  program  and 
annual  prograi  ns  hurt  rural  economic 
activity. 

Advocates  fir  higher  ARP  percentages 
noted  that  higi  ler  ARP  levels:  (1)  result 
in  higher  whei  t  prices:  (2)  result  in 


Table 


?.— Comparison  of  1994  Wheat  Supply  and  Demand  Estimates  Under  Various  ARP  Options 


ARP  (percent) 
Participation  (pe 
Planted  Acreage 
Production  (mil. 
Domestic  User 
Exports  (mil.  bu. 
Ending  Stocks 
Average  Market 
Deficiency  Payntents 
Net  Income  to  V  heat 


cent)  

(mil.  ac.) 

3U.)  

(|nil.  bu.)  .. 


83 


1  (mil.  bu.) : 

Price  (S  per  bu.)  

(mil.  S)  

Producers  (mil.  S) 


lower  Government  costs;  and  (3)  reduce 
concerns  over  stock-building. 

After  considering  these  comments,  the 
Secretary  of  Agriculture  (the  Secretary) 
announced,  on  May  28, 1993,  an  ARP  of 
zero  percent.  The  Secretary  was 
authorized  to  make  adjustments  in  the 
1994  ARP  percentage  no  later  than  July 
31, 1993.  No  change  was  made  because 
estimated  1994  wheat  supplies  did  not 
change  significantly  (up  4  percent)  from 
the  May  1993  supply  estimates.  The 
Secretary  determined  that  a  zero  percent 
ARP  for  wheat  would  maintain  U.S. 
competitiveness  in  world  markets  while 


balancing  the  risks  of  excessive  supplies 
and  possible  shortages,  signal  U.S. 
competitors  that  the  U.S.  will  not  idle 
acreage  to  support  the  world  price  of 
wheat,  and  signal  to  domestic  and 
foreign  customers  that  the  U.S.  will  be 
a  reliable  supplier. 

The  zero-percent  ARP  option  is  the 
only  option  under  which  U.S.  wheat 
supplies  are  estimated  to  increase  over 
1993  levels.  Table  2  compares  supply 
and  demand  estimates  under  four 
different  ARP  options  based  on  May 
1993  estimates  (the  month  in  which  the 
ARP  decision  was  made). 


Item 


1994  ARP  options 

1 

2 

3 

4 

0 

5 

10 

15 

86 

85 

83 

81 

72.5 

70.7 

68.4 

65.8 

2.414 

2,355 

2.281 

2,200 

1,225 

1.210 

1,190 

1.170 

1.250 

1,240 

1,230 

1,215 

677 

643 

599 

553 

2.65 

2.70 

2.80 

2.92 

2,343 

2,096 

1.763 

1,431 

5.420 

5.184 

4.956 

4.755 

ni 


The  announ 
percent  is  15 
the  statutory 
The  1949  Act 
not  more  than 
implemented  1 
(S/U)  ratio  for 
year  is  equal  ti 
When  the  199  i 
the  S/U  for  th« 
estimated  to 
the  1993  S/U 
the  minimum 
by  .section  1 


;ed  ARP  level  of  zero 
j^rcentage  points  below 

aximum  of  15  percent. 

)rovides  that  an  ARP  of 

15  percent  may  be 
the  ending  stocks-to-use 

the  previous  marketing 
or  less  than  40  percent. 
ARP  was  announced, 
1993  marketing  year  was 
27.0  percent.  Because 
vel  is  below  34  percent, 
-percent  ARP  imposed 
of  the  Agricultural 


b! 


104 


Reconciliation  Act  of  1990  does  not 
apply. 

A  PLD  will  not  be  implemented  for 
1994  wheat  because  it  is  unnecessary 
given  the  supply  and  use  conditions 
which  led  to  an  ARP  of  0  percent. 

1994  Feed  Grain  Program 

The  public  was  asked  to  comment  on 
the  appropriate  1994  ARP  percentage  for 
com,  grain  sorghum,  and  barley  and  on 
whether  or  not  malting  barley 
producers,  as  a  condition  of  eligibility 
for  feed  grain  loans,  purchases,  and 
payments,  should  be  exempt  from 


complying  with  requirements  of  the 
feed  grain  ARP.  The  statutory  range  for 
establishing  the  1994  ARP  percentages, 
based  on  the  supply  and  demand 
estimates  published  in  the  proposed 
rule,  was  0  to  12.5  percent  for  corn  and 
0  to  20  percent  for  grain  sorghum  and 
barley.  The  oats  ARP  percentage  is 
statutorily  mandated  at  zero  percent. 

Comments  received  during  the 
specified  comment  period  are 
summarized  as  follows: 

A  total  of  34  respondents  commented 
on  the  ARP  percentage.  Twenty-nine  of 
the  respondents  commented  on  the  corn 
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ARP  percentage,  14  of  the  respondents 
commented  on  the  grain  sorghum  ARP 
percentage,  and  17  of  the  respondents 
commented  on  the  barley  ARP 


percentage.  Table  3  shows  a  breakdown 
of  the  comments  received  on  the  com, 
grain  sorghum,  and  barley  ARP 
percentage  by  type  of  respondent. 


Table  3.— Summary  of  Comments  on  the  1994  Feed  Grain  ARP  Levels,  by  Commodity  and  Respondent  Type 


Item 


Com: 

Farm  Organizations 

Agri-txisinesses  

Irxjivldual/Producers 
Others 

Total  

Grain  Sorghum: 

Farm  Organizations 

Agri-businesses 

I  ndividual/Producers 
Others 

Total  

Barley: 

Farm  Organizations 

Agrl-txjsinesses  

I  ndi  vIduaL' P  roducer  s 
Others 

Total  


0% 


11 


ARP  percentage 


5% 


7.5% 


10% 


12.5% 


10 

0 
0 
0 
0 


4 

6 

2 

65 


77 


>12.5% 


0 
0 
0 

1 


0 
0 
0 
0 


In  general,  most  individual  producers 
favored  an  ARP  level  of  10  percent  or 
higher  while  most  farm  organization 
and  agri-business  respondents  favored 
an  ARP  level  of  7.5  percent  or  less. 

Respondents  favoring  the  lower  ARP 
percentages  noted  that  the  U.S.  needs  to 
produce  more  to  take  advantage  of 
export  opportunities  and  confirmed 
USDA's  analysis  that  a  lower  ARP  level 
results  in  higher  producer  incomes. 
Advocates  for  a  zero-percent  barley  ARP 
indicated  the  need  for  adequate  supplies 
to  aggressively  implement  the  Export 
Enhancement  Program  for  barley. 

Respondents  favored  higher  ARP 
percentages  because  feed  grain  prices 
would  be  higher.  Government  costs 
would  be  lower,  and  the  mral  economy 
would  improve. 

Two  respondents  commented  on 
whether  or  not  malting  barley  producers 
should  be  exempt  from  the  1994  ARP 
requirement  for  barley.  One  respondent 
favored  and  one  respondent  opposed 
the  malting  barley  exemption. 

After  considering  these  comments,  the 
Secretary  announced  on  September  30, 
1993,  an  ARP  level  of  5  percent  for  com, 
and  0  percent  for  grain  sorghum,  barley, 
and  oats,  and  that  malting  barley 
producers  would  not  be  exempt  from 


complying  with  the  1994  barley  ARP 
requirements. 

The  Secretary  was  authorized  to  make 
adjustments  in  the  1994  ARP 
percentages  no  later  than  November  15, 
1993.  On  November  15,  1993,  the 
Secretary  announced  that  the  1994  level 
for  com  would  be  lowered  from  5 
percent  to  0  percent.  A  change  was 
warranted  because  1994  feed  grain 
supplies  had  decreased  8  percent  since 
the  September  announcement. 

The  Secretary  determined  that  zero- 
percent  ARP's  for  com,  grain  sorghum, 
and  barley  would  maintain  U.S. 
competitiveness  in  world  markets, 
provide  adequate  supplies  of  quality 
feed  and  food  for  domestic  and  foreign 
utilization,  and  support  farm  income. 

The  com  ARP  level  of  0  percent  is 
12.5  jjercentage  points  below  the 
statutory  maximum  of  12.5  percent.  The 
1949  Act  provides  that  an  ARP  of  0  to 
12.5  percent  may  be  implemented  if  the 
com  ending  S/U  ratio  for  the  previous 
marketing  year  is  equal  to  or  less  than 
25  percent.  The  corn  ending  S/U  for  the 
1993/94  marketing  year  was  estimated 
to  be  16.6  percent  when  the  1994  ARP 
levels  were  announced  on  September  30 
and  11.4  percent  when  tlie  com  ARP 
was  lowered  on  November  15.  In  the 
case  of  grain  sorghum  and  barley,  the 


1949  Act  provides  for  ARP  pert:entages 
from  0  to  20  percent.  Section  1104  of  the 
Agricultural  Reconciliation  Act  of  1990 
provides  for  a  minimum  7.5  percent 
ARP  for  the  1994  crop  unless  the  1993/ 
94  com  ending  S/U  ratio  is  less  than  20 
percent.  Since  the  1993/94  com  S/U 
ratios  estimated  on  September  30  and 
on  November  15  were  below  20  percent, 
the  7.5-percent  minimum  ARP  does  not 
apply. 

Table  4  shows  the  three  different  19'M 
feed  grain  ARP  options  that  were 
considered  when  determining  the  final 
1994  ARP  percentages. 

Table  4.— 1994  Feed  Grain  ARP 

OPTIONS 


.     Crop 

1994  ARP  Options  (per- 
centages) 

1 

2 

3 

Corn  

Grain  Sorghum  .. 
Barley 

0 
0 
0 

5 
0 
0 

12.5 
5 
5 

Tables  5  through  7  compare  the 
supply  and  demand  estimates  of  three 
different  1994  ARP  options  based  on 
November  1993  e.stiniates  for  corn,  grain 
sorghum,  and  barley. 
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Table  I ;.— Comparison  of  1994  Corn  Supply  and  Demand  Estimates  Under  Various  ARP  Options 


bi 


mil. 
) 


ARP  (percent) 
ParticipatJon  (percent) 
Planted  Acreage 
Production  (mil 
Domestic  Use  (mi 
Exports  (mil.  bu.) 
Ending  Stocks 
Average  Market 
Deficiency  Paym^ts 
Net  Income  to 


;8/:i 


Price 


I  Con 


TABLE  6.— CDMPARISON  OF  1994  GRAIN  SORGHUM  SUPPLY  AND  DEMAND  ESTIMATES  UNDER  VARIOUS  ARP  OPTIONS 


bj. 


ARP  (percent) 
Participation  (pen 
Planted  Acreage 
Production  (mil 
Domestic  Use 
Exports  (mil.  bu.) 
Eniding  Stocks 
Average  Market 
Deficiency  Payments 
Net  Inconne  to 


(ml 


( ent) 

mil.  ac.) 

) 

bu.)  ... 


8/;  I 


Scrghi 


TABLE  7 


tu 


ARP  (percent) 
Participation  (percent) 
Planted  Acreage 
Production  (mil 
Domestic  Use 
Exports  (mil.  bu 
Ending  Stocks 
Average  Market 
Deficiency  Paym^ 
Net  Income  to 


(n-il 

.)  . 
.5/1 


rec  u 
i  the  n 


Malting  barl 
exempted  fron- 
barley  ARP 
exempting 
complexity  of 
program  ou 

Acreage  Rei 
accordance  wi 
105B(e)(l)oft 
been  establi 
1994  crop  of 
barley,  and 
Accordingly, 
required  to 
corn,  grain  so 
harvest  from  t 
established  foi 
order  to  be  eli 
loans,  purch 
respective  fee( 


Item 


ac.) 


bu.) 


(mil.  Ixj.) 

(S  per  bu.)  ... 

(mil.  S)  

Producers  (mil. 


S) 


1994  ARP  options 


1 


0 

74 

79.5 

8.870 

6,940 

1,420 

1.396 

2.32 

2,203 

1 1 ,633 


5 

71 

77.5 

8,645 

6,900 

1,400 

1,231 

2.40 

1,618 

1 1 ,450 


12.5 
65 

74.7 
8,325 
6,815 
1.360 
1,036 

2.50 

959 
11,186 


Item 


1  (mil.  bu.) 

rice  (S  per  bu.)  

(miL  S)  : :. 

um  Producers  (mil.  $) 


1994  ARP  options 


1 


0 
76 
11.3 
680 
413 
225 
120 
2.12 
230 
835 


0 
75 
11.3 
680 
418 
222 
118 
2.17 
203 
844 


5 

69 

11.1 

665 

403 

222 

118 

2.30 

125 

829 


—Comparison  of  1994  Barley  Supply  and  Demand  Estimates  Under  Various  ARP  Options 


Item 


(mil 
.)  .... 
bu.) 


bu.) 


3  (mil.  bu.) 

rice  (S  per  bu.)  

nts  (mil.  S)  

Producers  (mil.  S) 


Bi  rley 


1994  ARP  options 

1 

2 

3 

0 

0 

5 

79 

75 

76 

8.0 

8.0 

7.8 

430 

-  430 

420 

380 

380 

375 

85 

84 

84 

122 

123 

118 

2.10 

2.15 

2.25 

136 

-123 

91 

631 

641 

639 

y  producers  will  not  be 
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irement  because 
would  increase  the 
he  program  and  increase 
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h  sections  107B(e)(l)  and 
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shi  id  with  respect  to  the 
c^rn.  grain  sorghum. 
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I  reducers  will  not  be 

their  1994  acreage  of 
um,  and  barley  for 
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ble  for  price  support 
.  and  payments  for  the 
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Paid  Land  Diversion.  In  accordance 
with  sections  107B(e)(5)  and  105B{e)(5) 
of  the  1949  Act.  a  PLD  program  will  not 
be  implemented  for  the  1994  crops  of 
wheat  and  feed  grains. 

Malting  Barley  Exemption.  In 
accordance  with  section  105B(e)(2)(G)  of 
the  1949  Act.  producers  of  malting 
barley  shall  as  a  condition  of  eligibility 
of  feed  grain  loans,  purchases  and 
payments,  comply  with  the 
requirements  of  the  zero-percent  ARP 
for  the  1994  crop  of  barley. 

Price  Support  Rates.  In  accordance 
with  sections  107B(a).  105B(a).  and  205 
of  the  1949  Act,  the  price  support  rates 
have  been  established  with  respect  to 
the  1994  crops  of  wheat  at  $2.58  per 
bushel,  com  at  $1.89  per  bushel,  grain 
sorghum  at  $1.80  per  bushel,  barley  at 


$1.54  per  bushel,  oats  at  $0.97  per 
bushel,  rye  at  $1.61  per  bushel.  - 
soybeans  at  $4.92  per  bushel,  and 
canola,  flaxseed,  mustard  seed, 
rapeseed,  safflower.  and  sunflower  seed 
at  $0,087  per  pound. 

List  of  Subjects 

7  CFR  Port  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  consen'ation. 
Wheat. 

7  CFR  Part  1421 

Grains,  Loan  programs— agriculture. 
Oilseeds,  Peanuts,  Price  support 
programs.  Reporting  and  recordkeeping 
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requirements,  Soybeans,  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  parts  1413  and 
1421  are  amended  as  follows: 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308. 1.308a,  1309, 
1441-2,  1444-2,  1444f, 

1445b-3a,  1461-1469;  15  U.S.C.  714b 
and  714c. 

2.  Section  1413.54  is  amended  by: 

A.  Revising  paragraph.(a)(l)(iii)  and 
adding  paragraph  (a)(l](iv), 

B.  Revising  paragraphs  (a)(2)(iii)(B) 
and  J[a}(2)(iii)(C)  and  adding  paragraph 
(a)(2)(iv), 

C.  Republishing  paragraph  (<1)(4) 
introductory  text,  and  adding 

-  paragraphs  (d)(4)(i)  and  (d)(4)(ii),  and 

D.  Revising  paragraph  (e)  to  read  as 
follows: 

§  1 41 3.54    Acreage  reduction  program 
provisions.  ' 

(a)  •   *   * 
(!)•   *   • 

(iii)  1993  wheat,  0  percent;  and 
(iv)  1994  wheat,  0  percent. 
.-    (2)*   •   *- 
(iii)  *   *   * 

(B)  Grain  sorghum,  5  percem 

(C)  Barley  and  oats,  0  percent;  and 
(iv)  For  the  1994  crop:  com,  grain 

sorghum,  barley,  and  oats,  0  percent. 
» •      *        *        »        * 

.(d)*  *  * 

(4)  For  the  1994  crop: 

(i)  Shall  not  be  made  available  to 
producers  of  wheat, 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains. 
*        *        »        •        • 

(e)  With  respect  to  the  1991,  1992, 
1993,  and  1994  crop  years,  in  order  to 
receive  feed  grain  loans,  purchases,  and 
payments  in  accordance  with  this  part 
and  part  1421  of  this  title,  producers  of 
malting  barley  must  comply  with  the 
acreage  reduction  requirements  of  this 
part. 


PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

3.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421,  1423,  1425, 
1441Z,  1444f-l,  1445b-3a,  1445C-3,  1445e. 
and  1446f;  15  U.S.C  714b  and  714c. 

4.  In  §  1421.7,  paragraphs  (b)(l)(iv), 
(b)(2)(iv),  (b)(3)(iv),  (b)(4)(iv),  (b)(5)(iv). 


(b)(6){iv),  (b)(9)(iv),  and  (b)(10)(iv)  are  ' 
added  to  read  as  follows: 

§1421.7    Adjus^ent  of  basic  support 
rates. 

»         *         *         *         « 

(b)  *  *  * 

(1)*  *  * 

(iv)  1994  Wheat— S2.58  per  bushel; 

(2)*   *   * 

(iv)  1994  Com— $1.89  per  bushel; 

(3)*   *   • 

(iv)  1994  Barlev— $1.54  per  bushel; 

(4)  *   •   * 

(iv)  1994  Oats— S0.97  per  bushel-; 

(5)*   •   • 

(iv)  1994  Grain  sorghum— $1.80  per 
bushel; 

(6)*   *  • 

(iv)  1994  Rye— $1.61  per  bushel; 
*.        »        «        »        * 

(9)  *    *    * 

(iv)  1994  Soybeans— S4.92  per  bushel; 

(10)*   *   * 

(iv)  1994  Canola,  flaxseed,  mustard 
seed,  rapeseed,  safflower,  and  sunflower 
seed— $0,087  per  pound. 

Signed  on  July  20, 1994  at  Washington,  DC. 
Bruce  R.  Weber, 

Acting  Exiscutive  Vice  Pwsider,t.  Commodity 
Credit  Corporation. 

IFR  Doc.  94-18656  Filed  8-1-94:  8:45  am) 
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7  CFR  Part  1427 

RIN  0560-AD82 

1994  Cotton  Loan  and  LDP  Provisions 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
regulations  with  respect  to  the  upland 
and  extra  long  staple  cotton  loans  and 
loan  deficiency  payments  (LDP)  made 
by  the  Commodity  Credit  Corporation 
(CCC)  in  accordance  with  The 
Agricultural  Act  of  1949  (the  1949  Act), 
as  amended.  The  amendments  made  by 
this  interim  rule  will  provide:  greater 
clarity;  enhance  the  administration  of 
CCC  programs  by  providing  uniformity 
between  CCC  price  support  programs; 
eliminate  obsolete  provisions;  provide 
more  authority  to  State  and  county 
committees  in  administering  the 
programs;  lessen  administrative  actions 
CCC  imposes  on  producers  who  violate 
the  loan  and  LDP  agreements;  and 
correct  errors. 

DATES:  Interim  rule  effective  August  2, 
1994.  Comments  must  be  received  on  or 
before  September  1, 1994  in  order  to  be 
assured  of  consideration. 


ADDRESSES:  Submit  comment  to 
Director,  Cotton,  Grain,  and  Rice  Price 
Support  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013-2415;  telephone  202-72O-7641. 
Comments  received  may  be  inspected 
between  9  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays,  in 
room  3623,  South  Agriculture  Building. 
USDA,  14th  Street  and  Independence 
Avenue,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:. 
Philip  Sharp,  Program  Specialist, 
CottoD,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  USDA,  P.O.  Box 
2415,  Washington,  DC  20013-2415: 
telephone  202-720-7988. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  purpo.ses  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

.  It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
miemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  human  environment. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.. See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Executive  Order  12778 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12778.  To  the  extent 
State  and  local  laws  are  in  conflict  with 
these  regulatory  provisions,  it  is  the 
intent  of  CCC  that  the  terms  of  the      ^ 
regulations  prevail.  The  provisions  of 
this  rule  are  not  retroactive.  Prior  to  any 
judicial  action  in  a  court  of  jurisdictioi.. 
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review  under  7  CFR  part 
exhausted. 


Paperwork  Ri  duction  Act 

'     Public  repoi  ting  burden  for  the 
information  a  illections  contained  in 
this  regulation  with  respect  to  price 
support  progriims  is  estimated  to 
average  15  minutes  per  response, 
including  the  lime  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  t  nd  completing  and 
reviewing  the  collection  of  information 
The  informati  Ml  collections  have 
previously  be<(n  cleared  under  the 
current  regulations  by  OMB.  and 
as.signed  OMI  Nos.  0560-0087  and 
€560-0129.  T  le  content  and  format  o» 
the  informati(  n  collections  have  not 
changed  as  a  lesuh  of  this  amendment 
to  7  CFR  part  1427;  however,  the 
frequency  of  i  sporting  has  been 
reduced.  ASC  5  will  submit  a  burden 
correction  worksheet  to  OMB  for 
review. 
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add  the  definition  of  "warehouse 
receipt". 

This  interim  rule  amends  §  1427.4(b) 
to  add  references  to  receivers, 
guardians,  or  trustees  which  were 
inadvertently  omitted. 

This  interim  rule  amends 
§  1427.5a)Ul)(v)(B)(4)  to  clarify  that 
certain  extra  long  staple  cotton  is 
ineligible  for  CCC  price  support  loans. 

This  interim  rule  amends 
§  1427.5(c)(2)(ii)  by  removing  the 
reference  to  incentive  payments  and 
thereby  allow  purchases  of  cotton  to 
make  such  payments  to  a  producer 
without  affecting  the  ability  of  the 
producer  to  obtain  a  price  support  loan 
with  respect  to  such  cotton. 

This  interim  rule  amends  §  1427  6{h) 
to  clarify  who  may  disburse  loan 
proceeds  to  approved  cooperative 
marketing  associations 

Section  1427  11  refers  to  warehouse 
receipts  that  may  be  used  as  collateral 
for  CCC  price  support  loans.  This 
set:tion  has  been  revised  to  recognize 
the  existence  of  electronic  receipts  by 
removing  specific  statements  such  as 
"stamped"  and  "initialed". 

Provisions  for  taking  administrative 
offsets  are  provided  in  part  3  of  this  title 
and  part  1403  of  this  chapter. 
Accordingly,  this  interim  rule  removes 
and  reserves  §§  1427.14  and  1427.168. 

CCC  has  determined  that  the 
liquidated  damages  can  be  reduced 
without  affecting  the  administration  of 
the  cotton  price  support  programs. 
Accordingly,  this  interim  rule  amends 
§  1427.18  and  §  1427.175  to:  (a)  decrease 
the  liquidated  damages  amounts;  and  (b) 
add  provisions  that  provide  that  any  or 
all  of  the  liquidated  damages  may  be 
waived  under  certain  conditions. 

Section  1427.23  is  amended  by 
removing  paragraph  (0  and 
redesignating  paragraph  (g)  as  paragraph 
(f).  The  removed  provision  was 
originally  included  to  allow  upland 
cotton  producers  who  lost  beneficial 
interest  at  the  time  of  ginning  an 
opportunity  to  file  for  a  LDP  on  the  day 
such  upland  cotton  was  ginned.  This 
required  producers  to  report  ginning  to 
the  county  office  on  a  weekly  basis. 
Sine*  this  provision  was  implemented, 
CCC  developed  a  more  workable 
procedure  that  allows  producers  to 
request  LDP's  in  advance  of  ginning 
with  the  LDP  rate  based  on  the  loan 
repayment  rate  announced  and  in  effect 
on  the  day  the  upland  cotton  is  ginned 
in  accordance  with  redesignated 
§1427.23(0. 

Section  1427.171  is  amended  to 
clarify  provisions  relating  to  locations 
that  are  approved  for  the  storage  of  CCC 
loan  collateral  by  removing  the 


reference  to  commercial  warehouse 
houses. 

Section  1427.174  is  amended  to 
correct  a  spelling  error. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton.  Loan  programs— agriculture. 
Packaging  and  containers.  Price  support 
programs,  Reporting  and  recordkeeping 
requirements.  Surety  bonds, 
Warehouses. 

Accordingly,  7  CFR  part  1427  is 
amended  as  follows: 

PART  1427— COTTON 

1.  The  authority  citation  tor  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421.  1423. 1425,  1444. 
and  1444-2;  15  U.S.C.  714b  and  714c. 

2.  Section  1427.1  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows; 

§1427.1     AppHcat>Hity. 

*  •  «  *  * 

(b)  *  •  • 

(3 )  For  ELS  cotton .  the  schedu  les  of 
discounts  for  micronaire. 

•  *        •        •        • 

3.  Section  1427.3  is  amended  by: 

A.  Revising  the  definition  of 
"Authorized  loan  servicing  agent 
(LSA)".and 

B.  Adding  the  definition  of 
"warehouse  receipt"  in  alphabetical 
order. 

§1427.3    Oelinltions. 

•  •         •         •         • 

Authorized  loan  servicing  agent  [LSAl 
means  a  legal  entity  that  enters  into  a 
wTitten  agreement  with  CCC  to  act  as  a 
loan  servicing  agent  for  CCC  in  making 
and  servicing  Form  A  cotton  loans.  The 
authorized  LSA  may  perform,  on  behalf 
of  CCC,  only  those  services  which  are 
specifically  prescribed  by  CCC 
including,  but  not  limited  to,  the 
following: 

(1)  Preparing  and  executing  loan  and  . 
loan  deficiency  payment  documents; 

(2)  Disbursing  loan  and  loan 
deficiency  payment  proceeds; 

(3)  Handling  the  extension  of  loans  as 
authorized  by  CCC; 

(4)  Accepting  cotton  loan  repayments; 

(5)  Handling  documents  involved 
with  forfeiture  of  cotton  loan  collateral 
to  CCC;  and 

(6)  Providing  loan,  loan  deficiency 
payment,  and  accounting  data  to  CCC 
for  statistical  purposes; 

•         •  '    .  •        •        • 

U'ore/ioijse  receipt  means  a  receipt 
issued  with  respect  to  a  bale  of  cotton 
by  a  warehouse  with  an  existing  cotton 
storage  agreement,  approved  by  CCC,  in 
accordance  with  §§1427.1081  through 
1427.1089,  that  is: 


(1)  A  negotiable,  machine  card  type 
warehouse  receipt  that  is  pre-numbered 
and  pre-punched; 

(2)  An  electronic  warehouse  receipt 
record  issued  by  such  warehouse 
recorded  in  a  central  filing  system  or 
systems  maintained  in  one  or  more 
locations  which  are  approved  by  ASCS 
or  CCC  to  operate  such  system;  or, 

(3)  Other  such  acceptable  evidence  of 
title,  as  determined  by  CCC. 

■    4.  Section  1427.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1427.4    Eligible  producer. 

*  •         ♦         *         • 

(b)  A  receiver  or  trustee  of  an 
insolvent  or  bankrupt  debtor's  estate,  an 
executor  or  an  administrator  of  a 
deceased  person's  estate,  a  guardian  of 
an  estate  of  a  ward  or  an  incompetent 
person,  and  trustees  of  a  trust  estate 
shall  be  considered  to  represent  the 
insolvent  or  bankrupt  debtor,  the 
deceased  person,  the  ward  or 
incompetent,  and  the  beneficiaries  of  a 
trust,  respectively,  and  the  production 
of  the  receiver,  executor,  administrator, 
guardian,  or  trustee  shall  be  considered 
to  be  the  production  of  the  person  or 
estate  represented  by  the  receiver, 
executor,  administrator,  guardian,  or 
trust.  Loan  and  loan  deficiency  payment 
documents  executed  by  any  such  person 
will  be  accepted  by  CCC  only  if  they  are 
legally  valid  and  such  person  has  the 
authority  to  sign  the  applicable 
documents. 

*  *        •        *        « 

5.  Section  1427.5  is  amended  by: 

A.  Revising  paragraph  {b)(l)(v)(B)(4) 
and 

B.  Revising  paragraph  (c)(2)(ii)  to  read 
as  follows 

§  1427.5    General  eligibility  requirements. 

*  •        *         •         • 

(b)(1)*  •  • 

(v)  •  *  * 

(B)*   •   * 

(4)  Must  not  have  noted  on  the 
classing  record  the  presence  of  spindle 
twist,  preparation,  grass,  oil,  and/or 
other  extraneous  matter; 

*  *        *        •        • 

(c)*  *   • 

(2)*   *   * 

(ii)  Enters  into  a  contract  to  sell  the 
cotton  if  the  producer  retains  title,  risk 
of  loss,  and  beneficial  interest  in  the 
commodity  and  the  purchaser  does  not 
pay  to  the  producer  any  advance 
payment  amount  to  enter  into  such 
contract,  except  as  provided  in  part 
1425  of  this  chapter. 

*  *        •        *        *      ' 

6.  Section  1427.6  is  amended  by 
revising  paragraph  (b)  to  mad  as  follows: 


§1427.6    Disbursement  of  price  support 
loans. 

*  •        •        »        » 

(b)  Loan  proceeds  may  be  disbursed 
by  CCC  or  by  an  approved  servicing 
agent  bank  to  approved  cooperative 
marketing  associations. 

*  *        •        •        • 

7.  Section  1427.11  is  amended  by: 

A.  Revising  paragraph  (a)(1), 

B.  Revising  introductory  text  of 
paragraph  (e), 

C.  Revising  paragraphs  (f)(2)  and 
(0(3), 

D.  Revising  introductory  text  of 
paragraph  (g)  and  revising  paragraph 
(g)(2). 

E.  Removing  paragraph  (h).  and 

F.  Redesignating  paragraph  (i)  as 
paragraph  (h)  and  revising  redesignated 
paragrajih  (h)  to  read  as  follows: 

§  1427.1 1    Warehouse  receipt  and 
Insurance. 

(a)  *   *   * 

<1)  Meet  the  definition  of  a  warehou.se 
receipt, 

*  «         *         »         # 

(e)  Warehouse  receipts,  in  accordance 
with  §  1427.3,  when  issued  as  block 
warehouse  receipts  will  be  accepted 
when  authorized  by  CCC  only  under  the 
following  conditions: 

*  »        •        *        « 

(2)  The  tare  shown  on  the  receipt 
shall  be  the  tare  furnished  to  the 
warehou.se  by  the  ginner  or  entered  b\ 
the  ginner  on  the  gin  bale  tag.  A 
machine  card  type  warehouse  receipt 
reflecting  an  alteration  in  gross,  tare,  or 
net  weight  will  not  be  accepted  by  CCC 
unless  it  bears,  on  the  face  of  the 
receipt,  the  following  legend  or  similar 
wording  approved  by  CCC,  duly 
executed  by  the  warehouse  or  an 
authorized  repre.sentative  of  the 
warehouse: 

Corrected  (gross,  tarn,  or  net)  weight 
(Name  of  warehouse) 
By  (Signature  or  initials) 
Date 

(3)  Alterations  in  other  inserted  d.iin 
on  a  machine  card  type  warehouse 
receipt  must  be  initialed  by  an 
authorized  representative  of  the 
warehouse. 

(g)  If  warehouse  storage  charges  have 
been  paid,  the  receipt  must  show  that 
date  through  which  the  storage  charges 
have  been  paid. 
»        *        •        •     ,    » 

(2)  If  warehouse  receiving  charges 
have  betvn  paid  or  waived,  the  receipt 
must  show  such  fact. 

•        «        •        *        • 

(h)  The  warehouse  receipt  must  show 
the  compression  status  of  the  bale,  i.e.. 


flat,  modified  flat,  standard,  gin 
standard,  gin  universal,  or  warehouse 
universal  density.  The  receipt  must 
show  if  the  compression  charge  has 
been  p.iid,  or  if  tiie  warehouse  claims  no 
lien  for  such  (ompression. 

§  1427.14    [Removed  and  Reserved] 

8.  Se<;tion  1427.14  is  removed  and 
reserved. 

9.  Section  1427.18  is  amended  by: 

A.  Revising  paragraph  (e). 

B.  Revising  paragraph  (f)(2), 

C.  Adding  paragraph  (f)(3), 

D.  Revising  paragraph  (g)(2),  and 

E.  Adding  paragraph  (j)  to  read  as 
follows: 

§1427.18    LiaDility  of  the  producer. 
*         •         •         •         « 

(e)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  if 
a  producer  makes  any  fraudulent 
representation  in  obtaining  a  loan  or 
loan  deficiency  payment  or  in 
maintaining,  or  settling  a  loan  or 
disposing  of  or  moving  the  loan 
collateral  without  the  prior  written 
approval  of  CCC.  Accordingly,  if  the 
county  committee  determines  that  the 
producer  has  violated  the  terms  or 
conditions  of  Form  CCC-Cotton  A,  Form 
CCC-Cotton  AA,  or  Form  CCC-709,  as 
applicable,  liquidated  damages  shall  be 
assessed  on  the  quantity  of  the 
commodity  whidi  is  involved  in  the 
violation.  If  CCC  determines  the 
producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  first 
offense;  or 

(ii)  25  percent  of  the  loan  rate 
applicable  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  second 
offense;  or 

(2)  Did  not  act  in  good  faith  with 
regard  to  the  violation,  or  for  cases  other 
than  first  or  second  offense,  liquidated 
damages  will  be  assessed  by  multiplying 
the  quantity  involved  in  the  violation  by 
25  percent  of  the  loan  rate  applicable  to 
the  loan  note  or  the  loan  deficiency 
payment  rate. 

(0*   *  * 

(2)  Assess  liquidated  damages  in 
accordance  with  paragraph  (e)  of  this 
section. 

(3)  If  the  producer  fails  to  pay  such 
amounts  within  30  calendar  days  from 
the  date  of  notification,  the  county 
committee  shall  call  the  applicable  loan 
involved  in  the  violation  and  require 
repayment  of  any  market  gain 
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previously  realized  for  the  applicable 
loan,  or  far  loan  cjeficiency  payment, 
require  repaymenl  of  the  loan  deficiency 
payment  and  chaiges  plus  interest. 

(g)*  *  * 

(2)  Call  the  applicable  loan  involved 
in  the  violation  alid  require  repayment 
of  any  market  gai|i  previously  realized 
for  the  applicable  loan,  and  with  respect 
to  a  loan  deficiency  payment,  require 
repayment  of  the  loan  deficiency 
payment  and  chat'ges  plus  interest. 
•        •        •        <         • 

(j)  Any  or  all  of  the  liquidated 
damages  assessed  in  accordance  with 
the  provisions  of  paragraph  (e)  of  this 
section  may  be  w^aived  as  determined  by 
CCC. 


^7.23  is  amended  by: 

xagraph  (f) 
^g  paragraph  (g)  as 

i  revising  redesignated 


10.  Section  14 J 

A.  Removing  ] 

B.  Redesignatil 
paragraph  (f),  an< 
paragraph  (f).  an^ 

C.  Redesignatiftg  paragraph  (h)  as 
paragraph  (gj  and  revising  redesignated 
paragraph  (g)  to  lead  as  follows: 


§1427.23    Cotton 
payments. 


loan  deficiency 


(0  If  the  produ  cer  enters  into  an 
agreement  with  <  :CC  on  or  before  the 
date  of  ginning  aj  quantity  of  eligible 
cotton,  and  the  producer  has  the 
beneficial  interett  in  such  quantity  as 


specified  in 
on  the  date  the 
loan  deficiency 
to  such  cotton 
deficiency  pa, 
date  the  cotton 
cases,  the  prod 


rdance  with  §  1427.5(c) 
itton  was  ginned,  the 
yment  rate  applicable 
lill  be  the  loan 
mt  rate  based  on  the 
as  ginned.  In  such 

,      ^  ir  must  meet  all  the 

other  requirements  in  paragraph  (b)  of 
this  section  on  dr  before  the  final  date 
to  apply  for  a  loin  deficiency  payment 
in  accordance  \Mith  §  1427.5. 

(g)  Notwithstanding  any  other 
provision  of  this  section.  CCC  will  not 
accept  applicati  )ns  for  loan  deficiency 
payments  that  s  )ecify  the  payment  rate 
beginning  at  4  p  m.  eastern  time  each 
Thursday  until  i  m  announcement  of  the 
adjusted  world  )rice  for  the  succeeding 
weekly  period  Has  been  made  in 
accordance  with  §  1427.25(e).  In  the 
event  that  Thuriday  is  a  nonworkday. 
such  applicatioi  is  for  loan  deficiency 
payments  will  r  ot  be  accepted 
beginning  at  7  a  ,m.  eastern  time  the  next 
workday  until  a  n  announcement  of  the 
adjusted  world  nice  for  the  succeeding 
weekly  period  1  as  been  made  in 
accordance  wit  i  §  1427.25(e). 


§1427.168 

11.  Section 

ri\served. 


[Reiioved  and  Reserved] 
1'  127.168  is  removed  and 


12.  Section  1427.171  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  1 427.1 71    Approved  storage. 

Approved  storage  shall  consist  of 
storage  located  on  or  off  the  producer's 
farm  (excluding  public  warehouses) 
which  is  determined  by  a  county 
committee  representative  to  afford 
adequate  protection  against  loss  or 
damage  and  which  is  located  within  a 
reasonable  distance,  as  determined  by 
CCC.  of  an  approved  gin.  •  *  * 

13.  Section  1427.174  is  revised  to  read 
as  follows: 

§1427.174    Maturity  of  loans. 

Seed  cotton  loans  mature  on  demand 
by  CCC  but  no  later  than  May  31 
following  the  calendar  year  in  which 
such  crop  is  normally  harvested. 

14.  Section  1427.175  is  amended  by: 

A.  Revising  paragraph  (a)(1). 

B.  Revising  paragraph  (e), 

C.  Revising  paragraph  (f)(2), 

D.  Adding  paragraph  (f)(3),  and 

E.  Adding  paragraph  (i)  to  read  as 
follow:;: 

§  1427.175    Liability  of  the  producer. 

(a)(1)  If  a  producer  makes  any 
fraudulent  representation  in  obtaining  a 
loan,  maintaining  a  loan,  or  settling  a 
loan  or  if  the  producer  disposes  of  or 
moves  the  loan  collateral  without  the 
prior  approval  of  OX,  such  loan  shall 
be  refunded  upon  demand  by  CCC. 
•        •        *        •        • 

(e)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  for 
if  a  producer  makes  any  fraudulent 
representation  in  obtaining  a  loan  or  in 
maintaining,  or  settling  a  loan  or 
disposing  of  or  moving  the  loan 
collateral  without  the  prior  approval  of 
CCC.  Accordingly,  if  the  county 
committee  determines  that  the  producer 
has  violated  the  terms  or  conditions  of 
the  note  and  security  agreement, 
liquidated  damages  shall  be  assessed  on 
the  quantity  of  the  commodity  which  is 
involved  in  the  violation.  If  CCC 
determines  the  producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  for  the  first 
offense; 

(ii)  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  for  the 
second  offense;  or 

(2)  Did  not  act  in  good  faith  with 
regard  to  the  violation,  or  for  cases  othe 
than  first  or  setx)nd  offense,  liquidated 


damages  will  be  assessed  by  muUiplying 
the  quantity  involved  in  the  violation  by 
25  percent  of  the  loan  rate  applicable  to 
the  loan  note. 

(n  *  •  • ' 

(2)  Assess  liquidated  damages  in 
accordance  with  paragraph  (e)  of  this 
section. 

(3)  If  the  producer  fails  to  pay  such 
amount  within  30  calendar  days  from 
the  date  of  notification,  the  county 
committee  shall  call  the  apphcable  loan 
involved  in  the  violation. 


(i)  Any  or  all  of  the  liquidated 
damages  assessed  in  accordance  with 
the  provision  of  paragraph  (e)  of  this 
section  may  be  waived  as  determined  by 
CCC. 

•Signed  in  Washington,  DC.  on  )uly  25, 
1994. 

Alan  King, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

IFR  Doc.  94-18694  Filed  8-1-94;  8:45  am] 
BILUMG  CO0€  3410-OS-P 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  318, 319,  and  381 
[Oocl(etNo.9(M>10F] 

Incorporation  by  Reference;  Updating 
of  Text;  Correction 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  corrects  the 
list  of  subjects  included  in  the  final 
regulations  that  were  published  on  June 
30, 1994,  [59  FR  33641-33643].  The 
regulations  contain  updated  references 
to  the  "Official  Methods  of  Analysis  of 
the  Association  of  Official  Analytical 
Chemists  (AOAC)"  book  of  methods. 

EFFECTIVE  DATE:  August  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paula  M.  Cohen,  Director,  Regulations 
Development,  PoHcy,  Evaluation  and 
Planning  Staff,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
3700.  (202)  720-7164. 
SUPP1.EMENTARY  INFORMATION:  On  June 
30, 1994,  the  Food  Safety  and 
Inspection  Service  published  a  final  nile 
updating  references  to  the  "Official 
Methods  of  Analysis  of  the  As.sociation 
of  Official  Analytical  Chemists  (AOAC)" 
book  of  methods  in  various  sections  of 
the  Federal  meat  and  poultry  products 
inspection  regulations.  The  list  of 
subjects  of  the  final  rule  stated  that  part 
f     325  of  the  Federal  meat  inspection 
regulations  contained  a  reference  to  the 
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AOAC  book  of  methods  and  that  the 
reference  was  updated.  This  is  not 
correct.  Accordingly,  the  list  of  subfects 
included  with  the  final  regulations 
published  on  June  30.  1994,  |59  FR 
3364 1-33643 J  is  corrected  by  removing 
the  reference  to  9  CFR  part  325. 

Done  at  Washington.  DC.  on  July  25. 1994. 
Terry  L.  Medley. 
Acting  Administrator. 
IFR  Doc-  94-rt693  Filed  B-1-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  210  and  211 
[Docket  No.  88N-032(^ 

Current  Good  Manufacturing  Practice 
in  Manufacturing,  Processing,  Packing, 
or  Holding  of  Drugs;  Revision  of 
Certain  Labeling  Controls;  Partial 
Extension  of  Compliance  Date; 
Reopening  of  Administrative  Record 

AGENCY:  Food  and  Drug  Adminisfralion. 

HHS. 

ACTION:  Final  rule;  partial  extension  of 

compliance;  date;  reopening  of  ' 

administrative  record. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
partial  extension  of  the  compliarvce  date 
of  and  giving  interested  persons  an 
opportunity  to  comment  on  the  scope  of 
a  provision  of  the  final  ride,  which 
published  in  the  Federal  Register  of 
August  3,  1993  (58  FR  41348).  that 
revi.sed  the  current  good  manufacturing 
practice  (CGMP)  regulations  for  certain 
labeling  control  provisions.  The  agency 
is  taking  this  action  to  assess  further  the 
availability  of  equipment  necessary  for 
compliance  with  the  regulation  for 
items  of  labeling  (other  than  immediate 
container  labels)  and  to  address 
concerns  about  the  scope  of  a  particular 
provision  of  that  rule  in  partial  response 
to  two  citizen  petitions  that  were 
submitted  to  FDA. 

DATES:  The  final  rule  published  at  58  FR 
41348.  August  3,  1993.  is  effective 
August  3.  1994.  The  labeling  provisions 
(other  than  for  the  immediate  container 
label)  in  §  211.122(g)  must  be  complied 
with  on  August  3. 1995.  unless  modified 
as  discussed  in  section  II.  below.  Submit 
written  comments  by  October  4, 1994. 
ADDRESSES:  Submit  wTitten  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Admini.stration,  rm.  1-23.  12420 
Parklawn  Dr..  Ro<.kville.  MD  20857 


FOR  FURTHER  INFORMATION  CONTACT: 
Tom  C  Kuchenberg.  Center  for  Drug 

Evaluation  and  Research  (HH>- 

362).  Food  and  Drug 

Administration.  7500  Standish  PI.. 

Rockville.  MD  20855.  301-594- 

1046,  or 
Paul  J.  Motise,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

323).  Food  and  Drug 

Administration,  7500  Standish  PI.. 

Ro<.kville.  MD  20855.  301-594- 

1089. 
SUPPLEMENTARY  INFORMATHDN: 

I.  Partial  Extension  of  The  Conipliance 
Date 

In  the  Federal  Register  of  August  3. 
1993  (58  FR  41348).  FDA  published  a 
final  rule  that  amended  the  CGMP 
regulations  to  require  that  certain 
special  control  procedures  be  instituted 
if  cut  labeling  is  used.  One  of  the 
options  available  under  these 
procedures  requires  the  use  of 
"appropriate  electronic  or 
electromechanical  equipment  to 
"conduct  a  lOO-percent  examination  for 
correct  labeling  during  or  after 
completion  of  finishing  operations*'*  " 
(21  CFR  211.122(g)(2)). 

On  May  4. 1994,  FDA  received  a 
citizen  petition  from  five  trade 
associatiom;  requesting  that  the  agency 
take  a  number  of  actions  including,  but 
not  limited  to,  extending  the  August  3. 
1994,  effective  date  of  this  rule  as  it 
applies  to  labeling  (other  than  the 
immediate  container  labels)  as  defined 
in  .section  201(m)  of  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
321  (m)).  The  petition  states  that 
additional  time  is  needed  because  of  the 
unavailability  of  bar  code  or  machine 
readers  as  well  as  other  equipment 
necessary  to  orient  the  labeling  codes 
properly,  and  the  petition  also  requests 
that  FDA  reopen  its  administrative 
record  to  reassess  the  scope  of  a  certain 
provision  of  the  regulation,  as  discussed 
in  section  II.  of  this  document. 

On  May  6. 1994.  the  agency  received 
an  additional  petition  from  a  trade 
association  that  requested,  among  other 
things,  a  1-year  stay  of  the  effective  date; 
the  petitioner  stated  that  additional  time 
is  needed  to  locate,  install,  and  validate 
scanning  equipment  and  other 
necessary  equipment  to  orient  items 
properly  for  bar  code  scanning. 

Currently,  appropriate  electronic  or 
electromechanical  equipment  primarily 
consi.sts  of  systems  that  scan  identity 
codes  printed  on  labeling.  If  an  incorrei:t 
code  is  detected,  the  defective  labeling 
is  eie<:ted  from  the  labeling  line.  FD,'\ 
has  contacted  vendors  of  this  equipment 
and  has  not  found  a  general  shortage  of 
system  hardware.  The  agency  has 


determined,  however,  that  there  may  be 
a  shortage  of  contract  engineering  firms 
that  are  employed  by  some  drug 
manufacturers  to  evaluate,  select, 
purchase,  install,  qualify,  and  validate 
labeling  verification  .systems. 

roA  believes  that  proper  validation  of 
elect ron>echaniral  labeling  control 
systems  is  vital  to  the  effective 
operation  of  such  systems  and  the 
prevention  of  potentially  dangerous 
labeling  mixups.  The  agency  is. 
therefore,  as  discussed  in  section  fl.  of 
this  document,  extending  to  August  3, 
1995.  the  compliance  date  of 
§211. 122(g)  as  it  applies  to  items  of 
labeling  rther  than  the  immediate 
container  label  in  order  to  assess  further 
the  availability  of  equipment  necessary 
for  compliance  with  the  final  rule  and 
to  evaluate  adequately  other  issues 
raised  by  petitioners. 

IL  Reopening  of  The  Administrative 
Record 

The  first  petition  also  requests  that 
the  agenc7  reopen  the  administrative 
record  to  receive  additional  comments 
on  the  application  of  §211. 122(g)  to 
items  of  labeling  (other  than  that  of  the 
immediate  container  label)  as  defined  in 
section  201(m)  of  the  a< :t.  Both  citizen 
petitions  contend  that  final  §211. 122(g) 
expanded  the  proposed  scope  of  the 
provision  from  immediate  container 
lal)els  to  ail  drug  product  labeling. 

Although  FDA  disagrees  with  these 
assertions,  it  is  willing  to  receive 
comments  on  this  issue  and  to  evaluate 
those  comments  in  light  of  the  existing 
language  in  §21 1.122(g).  After  assessing 
the  comments.  FDA  v(\\\  provide  notice 
in  the  Federal  Register  of  the  agency's 
decision  on  whether  or  not  to  retain 
§21 1.122(g)  in  its  current  state  If  the 
agency  decides  to  retain  the  curn'nt 
provision,  compliance  will  be  required 
on  August  3. 1995.  FDA  notes  that  the 
proposed  rule  is  replete  with  references 
to  "labeling:"  §21 1.122(g),  in  fact, 
expressly  addresses  "packaging  and 
labeling  operations."  FDA  notes  that  if 
expressly  directed  its  proposal  to 
control  a  method  of  printing,  gang 
printing,  because  the  cut  labeling  that 
n(H;assarily  results  from  such  a  method 
has  been  implicated  in  a  number  of 
recalls.  Moreover,  in  the  proposed  nile. 
FDA  announced  its  intent  to  "revise 
certain  labeling  control  provisions.  Th« 
changes  are  intended  to  reduce  the 
frequency  of  drug  product  mislnhfling" 
(54  FR  20394  (emphasis  added)). 
Immediately  following,  in  the  summary 
of  the  proposed  rule.  FD.A  focused  on 
the  practices  targeted  for  control,  stating 
"The  proposal  specifies  conditions  for 
the  ii.se  of  gang-printed  or  cut 
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/o6e///J^'***."  (54  PR  26394  (emphasis 
added)). 

Furthermore ,  in  the  proposal,  FDA 
described  the  <  ontrol  procedures  to  be 
used  bv  "label  ng  and  packaging"  lines 
and  in'proposi  d  §  211.122(g)(1).  referred 
to  one  of  the  s|  tecial  control  features  as 
the  "Dedi(atia  n  of  labeling  and 
packaging  lines  to  each  different  drug 
product  •  *  *."  (54  FR  26394  at  26395 
(emphasis  added)).  Likewise.  FDA 
referred  to  the  second  special  control 
feature  in  proposed  § 211.122(g)(2). 
which  provides  for  the  "use  of 
appropriate  eliK;tronic  or 
electromechar  ical  equipment  to 
conduct  a  100  percent  examination  for 
correct  labelwg"""  (54  FR  26394  at 
26395  (emphasis  added)).  Despite  such 
explanations  in  the  proposal,  FDA  will, 
nonetheless,  a  xept  and  review 
comments  ad(  ressing  the  scope  of 
§  211.122(g)  w  ith  respect  to  its 
application  to  labeling,  as  that  term  is 
defined  in  sec  :ion  201  (m)  of  the  act. 

FDA  also  re  terates  its  explanation  of 
the  terms  "cui  labels"  and  "cut 
labeling"  in  tl  e  preamble  to  the  final 
rule:  "'Cut  labels'  and  'cut  labeling'  are 
items  of  label,  ng  that  have  been 
detached  fron  i  printed  stock  material 
prior  to  being  brought  to  a  labeling 
fine**  *"  (58  IR  41348  at  41350 
(emphasis  ad^  led)). 

This  partia!  extension  of  the 
compliance  d  ite  and  limited  reopening 
of  the  admini  itrative  record  grant,  in 
essence,  the  r  jquests  of  the  citizen 
petitions  to  h  ive  additional  time  for 
compliance  v  ith  one  aspect  of  the  final 
rule,  while  reserving  judgment  on  the 
underlying  is  sues  pending  FDA's 
receipt  and  r«  view  of  any  comments. 
Compliance  \ /ith  the  remainder  of 
§  211.122,  in(  luding  §  211.122(g)  as  it 
applies  to  lat  els  as  that  term  is  defined 
in  section  20    of  the  act,  is  expected  on 
August  3, 19!  4.  It  is  important  to  note, 
however,  tha  §211.125  makes  a  waiver 
of  labeling  reconciliation  conditional  on 
a  100-percen  examination  for  correct 
labeling  perf  »rmed  in  accordance  with 
§211.122(g)(i). 

Interested  jersons  may  on  or  before 
October  4, 1«  94.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comnents  on  this  final  rule. 
Two  copies  ( f  any  comments  are  to  be 
submitted,  e  ccept  that  individuals  may 
submit  one  c  opy.  Comments  are  to  be 
identified  w;  th  the  docket  number 
found  in  bra  :kets  in  the  heading  of  this 
document.  R  Bceived  comments  may  be 
seen  in  the  c  ffice  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  docu  nent  is  issued  under 
sections  201   501,  502,  505,  506,  507, 
512.  701,  70 1  of  the  Fedt-ni!  Food,  Drug, 


and  Cosmetic  Act  (21  U.S.C.  321.  351. 
352.  355.  356.  357,  360b.  371,  374). 

Dated:  luly  27. 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-18784  Filed  8-1-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 
[Docket  No.  91-17;  Notice  3] 

23  CFR  Part  1212 
RIN  2127-AE10 

Drug  Offender's  Driver's  License 
Suspension 

AGENCY:  National  Highway  Traffic 

Safety  Administration  (NHTSA)  and 

Federal  Highway  Administration 

(FHWA),  Department  of  Transportation 

(DOT). 

ACTION:  Technical  amendment. 


SUMMARY:  On  August  12. 1992  (57  FR 
35989).  NHTSA  and  FHWA  published  a 
final  rule  implementing  the  Drug 
Offender's  Driver's  License  Suspension 
Law  which  requires  the  withholding  of 
certain  Federal-aid  highway  funds  from 
States  that  do  not  enact  either 
legislation  requiring  the  revocation  or 
suspension  of  an  individual's  driver's 
license  upon  conviction  for  any 
violation  of  the  Controlled  Substances 
Act  or  any  drug  offense  or  a  resolution 
opposing  such  legislation.  This  final 
rule  was  codified  in  the  Code  of  Federal 
Regulations  at  23  CFR  part  1212. 
Specifically.  23  CFR  part  1212  sets  forth 
the  manner  in  which  States  must  certify 
that  they  are  not  subject  to  the 
withholding  of  funds,  and  the 
disposition  of  funds  that  are  withheld. 
This  document  corrects  an  error  that 
appears  in  23  CFR  part  1212. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
NHTSA:  Mr.  William  Holden,  Office  of 
Alcohol  and  State  Programs,  Traffic 
Safety  programs.  Room  5130,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590.  telephone  (202)  366-2722;  or 
Ms.  Sharon  Y.  Vaughn,  Office  of  Chief 
Counsel,  room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  telephone  (202)  366-1834. 

In  FHWA:  Ms.  Mila  Plosky.  Office  of 
Highway  Safety,  Room  3416,  Federal 
Highwav  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 


telephone  (202)  366-6902;  or  Mr.  Paul 
L.  Brennan,  Office  of  Chief  Counsel, 
room  4217.  Federal  Highway 
Administration.  400  Seventh  Street  SW., 
Washington.  DC  20590.  telephone  (202) 
366-0834. 

SUPPLEMENTARY  INFORMATION:  Section 
1212.3  of  23  CFR  is  entitled 
"Definitions".  An  incorrect  citation 
appears  at  the  end  of  paragraph  (d)  of 
this  section.  This  technical  amendment 
notice  corrects  this  error  by  replacing 
"1038.11-.15"  with  '1308.11-15"  in 
§  1212.3(d)  of  23  CFR.  Section  1212.7  of 
23  CFR  is  entitled  "Apportionment  of 
withheld  funds  after  compliance".  The 
incorrect  section  of  23  CFR  is  cited 
twice  in  this  section.  The  incorrect 
citation  appears  after  the  words 
"apportionment  under",  and  after  the 
words  "as  defined  in".  This  technical 
amendment  replaces  "§  1212.5(a)"  with 
"§  1212.6(a)"  after  the  words 
"apportionment  under"  and  before  the 
words  "will  be  made"  and  after  the 
words  "as  defined  in"  in  §  1212.7  of  23 
CFR. 

List  of  Subjects  in  23  CFR  Part  1212 

Driver  licensing.  Drug  abuse.  Grant 
programs — Transportation.  Highway 
Safety.  Reporting  and  recordkeeping 
requirements. 

In  accordance  with  the  foregoing,  the 
following  technical  amendments  are 
made  to  23  Code  of  Federal  Regulations 
Part  1212  as  follows: 

PART  1212.3— DEFINITIONS 

1.  The  authority  citation  for  Part  1212 
continues  to  read  as  follows: 

Authority:  Pub.  L  101-516:  Pub.  L.  102- 
143:  delegation  of  authority  at  49  CFR  1.48 
and  1.50. 

§  1212.3    [Amended] 

2.  In  §  1212.3  in  the  last  sentence  of 
paragraph  (d).  change  "1038.11-.15"  to 
"1308.11-.15". 

§1212.7    [Amended] 

3.  In  §  1212.7.  change  "§  1212.5(a)  "  to 
read  §  1212.6(a)"  each  time  it  appears. 

Issued  on:  July  27. 1994. 
Rodney  E.  Slater, 
A  dministmtor.  Federal  Highway 
Administration. 
Christopher  A.  Hart, 
Deputy  Administrator.  National  Highway 
Traffic  Safety  Administration. 
|FR  Doc.  94-18742  Filed  8-1-94;  8:45  ami 

BILLING  CODE  4910-6»-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

Approved  State  Plans  for  Enforcement 
of  State  Standards  Approval  of 
Supplements  to  the  South  Carolina 
and  North  Carolina  State  Plans; 
Corrections 

AGENCY:  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration  (OSHA). 

ACTKM:  Final  rule;  correction. 


SUMMARY:  In  Federal  Register.  59  FR 

32649.  publislied  June  24, 1994.  OSHA 
amended  Subpart  C.  South  Carolina, 
and  Subpart  I.  North  Carolina,  of  29  CFR 
Part  1952  to  reflect  the  Assistant 
Secretary's  approval  of  South  Carolina's 
"Palmetto"  Star  and  North  Carolina's 
"Carolina"  Star  Voluntar>'  Protection 
Programs  (VPP).  For  South  Carolina,  in 
designating  §1952.97;  "Changes  to 
iipproved  plans";  and  for  North 
Qirolina,  in  designating  §  1952.157, 
"Changes  to  approved  plan",  the 
designations  inadvertently  duplicated 
sections  already  codified  under  their 
rt!specti\'e  Subparts.  This  notice  will 
correcit  those  errors.  For  the  purpose  of 
clarity,  the  full  text  of  the  codification 
sections  for  Subpart  C— South  Carolina. 
§  1952.97,  "Changes  to  approved  plan" 
and  Subpart  I— North  Carolina, 
t>  1952.157.  "Changes  to  approved 
plan",  are  contained  in  this  notice. 
EFFECTIVE  DATE:  July  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Foster.  Director.  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Adnjinistration,  Room  N3647,  200 
Constitution  Avenue  NW..  Washington 
D.C..  20210.  Telephone  (202)  219-8148. 

Signed  at  Washington.  D.C.  this  2btb  day 
of  July.  1994.  ■ 

f  oseph  A.  Dear. 
Assistant  Secretary  of  Labor 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  rule  document  (FR 
Doc  94-15346)  beginning  on  page 
32649  in  the  issue  of  Friday,  June  14. 
1994,  amending  29  CFR  Part  1952  is 
hereby  corrected  as  follows: 

PART  1952-^AMENDED] 

1.  Ihe  authority  citation  for  Part  1952 
(Oiitinues to  read  as  follows: 

.\uthority:  Soc  18.  84  Stat.  1608  (29  V.S.C. 
(.■.7):  29  CFR  part  1902.  Sccrctarv  of  Labor's 
( irdnr  No.  1-90  (55  FR  9033  J. 


2.  On  page  3265o.  in  the  second 
column.  §  1952.97  is  corrected  to  read  as 
follows: 

§  1952.97    Changes  to  approved  plan. 

(a)  Legislation.  (1)  On  March  29. 1994. 
the  Assistant  Secretary  approved  South 
Carolina's  revised  statutory  penalty 
levels  which  are  the  same  as  the  revised 
Federal  penalty  levels  contained  in 
section  17  of  the  Act  as  amended  on 
November  5. 1990. 

(b)  The  Voluntary  Protection  Program. 
On  June  24, 1994,  the  Assistant 
Secretary  approved  South  Carolina's 
plan  supplement,  which  is  generally 
identical  to  the  Federal  STAR  Voluntary 
Protection  Program.  South  Carolina's 
"Palmetto"  VPP  is  limited  to  the  STAR 
Program  in  general  industry,  excludes 
the  MERIT  AND  DEMONSTRATION 
Programs  and  excludes  the  construction 
industry.  Also,  injury  rates  must  be  at  or 
Iwlow  50  pen:ent  of  the  State  industry 
average  rather  than  the  National 
industry  average. 

3.  On  page  32650.  in  the  third 
column.  §  1952.157  is  correc:ted  to  read 
as  follows: 

§1952.157    Changes  to  approved  ptan. 

(a)  Legislation.  (1)  On  March  29.  1994. 
the  Assistant  Secretary  approved  North 
Carolina's  revised  statutory  penalty 
levels  which  are  the  same  as  the  revised 
Federal  penalty  levels  contained  in 
sw.tion  17  of  the  Act  as  amended  on 
November  5, 1990. 

(b)  The  Voluntary  Protection  Pronmm 
On  June  24, 1994,  the  Assistant 
Secretary  approved  North  Carolina's 
plan  supplement,  which  is  generally 
identical  to  the  Federal  STAR  Voluntar>' 
Protection  Program.  North  Carolina's 
"Carolina"  VVP  is  limited  to  the  STAR 
Program,  and  excludes  the  MERIT  and 
DEMONSTRATION  Programs.  Also. 
injury  rates  must  be  at  or  below  50 
percent  of  the  State  injury  average  rather 
than  the  National  injury  average. 

IFR  Do<..  94-18732  Rled  8-1-94;  8.45  ami 

BIUJNG  CODE  4510-45-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  Related  to 
Deposit  and  E)elivery  of  Mail 

agency:  Postal  Ser\'ice. 
ACTION:  Final  rule;  amendment. 


SUMMARY:  This  notice  amends  the  final 
rule  published  on  June  23.  1994  (59  FR 
32336-323.18).  which  amended  several 
Domestic  Mail  Manual  (DMM) 
standards  concerning  the  deposit  and 
delivery  of  mail. 


EFFECTIVE  DATE:  July  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Raymond.  (202)  2R8-5199.- 

SUPPLEMENTARY  WFORMATIOH:  The  final 
rule  added  new  DMM  D042.1.7  to 
provide  uniform  standards  for  the 
delivery  of  Express  Mail  and 
accountable  mail,  effective  Oclober  2. 
1994.  The  new  DMM  D042.1.7f  stated 
the  period  after  which  mail  is  returned 
to  the  sender  if  defivery  is  not  made  and 
the  addressee  does  not  respond  to  a 
delivery  notice.  The  15-dav  standard 
generally  established  included  an 
exception  for  COD  (30  days)  but 
inadvertently  omitted  the  existing  5-day 
standard  for  Express  Mail,  which  is 
retained. 

The  final  rule  also  announced  that. 
effective  October  2,  1994.  D.MM 
D93O.2.0  would  be  deleted  and  firm 
holdout  service  no  longer  offered.  The 
final  rule  is  hereby  amended  to  include 
three  supporting  revisions  to  DMM 
D920.  Caller  Service.  First.  DMM 
D920.1.1  is  revised  to  delete  a  reference 
to  firm  holdout  service.  Second.  DMM 
D920.1.4,  1.5.  and  1.9  are  revised  to 
ensure  aarommodation  of  previous  firm 
holdout  customers.  Revised  DNfM 
D920.1.4  combines  the  text  of  existing 
1.4  and  1.5,  including  a  reference  to 
new  1.5  that  allows  postmasters  to 
except  customers  who  had  firm  holdout 
service  as  of  July  3,  1994,  from  the 
otherwise  applicable  requirement  (in 
1.4)  that  their  mail  would  have  to  be 
addressed  to  their  pobt  office  box  (caller 
service)  number.  Third,  the  revision  to 
DMM  920.1.9  makes  it  clear  that  caller 
service  may  be  provided  to  former  firm 
holdout  customer.*. 

List  of  Subjects  in  39  CFR  Part  1 1 1 


Postal  Service. 

For  the  reasons  discus.sed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  1 1 1— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403.  404,  .3001-3011,  3201-3219.  340.3- 
34(M..  3HJ1.3(i2fi.  5001. 

2.  Revise  the  following  units  of  the 
Domestic  Mail  Manual  as  noted  IxjIow: 

0042    Conditions  of  Deliver}- 

1.0    General  Conditions 
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1.7    Express 
Mail 


^lail  and  Accountable 


aiB 


f.  Notices 
cannot  be 
called  for  or 
the  article  is 
15  days  (5  daj 
days  for  COD 
specifies  fewe  r 


left  for  articles  that 
delivered.  If  an  article  is  not 
n  delivery  is  not  requested, 
rptumed  to  the  sender  after 
s  for  Express  Mail,  30 
unless  the  sender 
days  on  the  mail. 


D920    Caller 


Service 


1.0  Basiclnfbrmalion 

1.1  Purpose 

(Revise  the  th 

Caller  service 
general  delivery 


1.4    Number; 


[Combine  the 
1.5;  revise  the 
follows:] 

Except  und  ir  1.5,  mail  addressed  to  a 
caller  service  customer  must  use  the 
term  "Post  O  fice  Box"  or  "P.O.  Box" 
and  the  assigi  led  number  in  the  mailing 
address  imm«  diately  above  the  city, 
state,  and  ZIF  Code. 


1.5    Excepti<  n 


recsi 


Postmaster ; 
who  were 
as  of  July  3, 
1.4  that  corre 
assigned  post 
number  in 


th; 


1.9    Eligible 

Caller 


serv  ce 


c.  To 
received  finr 


the 


itted 


A  transmit 
changes  in 
Mail  Manual 
be  transmi 
automaticall 
published  in 
provided  by 
Stanley  F.  Mii^ 
Chief  Counsel, 
|FR  Doc;.  94-1 
BILUNG  CODE 


rd  sentence  as  follows: 

does  not  include 
service. 


text  of  existing  1.4  and 
third  sentence  as 


may  except  customers 
iving  firm  holdout  service 
lB94,  from  the  standard  in 
ipondents  must  use  the 
office  box  (caller  service) 
address. 


Customers 

may  be  provided: 


custo^ners  who  formerly 
holdout  service. 


al  letter  making  these 
pages  of  the  Domestic 

will  be  published  and  will 
to  subscribers 
Notice  of  issuance  will  be 

the  Federal  Register  as 

)9CFRin.3. 


Legislative. 
1779  Filed  8-1- 


94;  8:45  ami 


71 10-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRL-6017-1] 

Regulation  of  Fuels  and  Fuel 
Additives:  Renewable  Oxygenate 
Requirement  for  Reformulated 
Gasoline 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  EPA's  regulations  for 
reformulated  gasoline  (RFC)  ba.sed  on 
the  Clean  Air  Act,  as  amended,  requires 
that  gasoline  sold  in  certain  areas  be 
reformulated  to  achieve  the  greatest 
possible  reductions  in  vehicle  emissions 
of  toxic  and  ozone-forming  compounds. 
Among  other  things,  EPA's  regulations 
establish  standards  requiring  a  specified 
oxygen  content  in  reformulated 
gasoline.  This  rule  promulgates 
additional  regulations  which  require 
that  30  percent  of  the  oxygen  required 
by  the  Clean  Air  Act  to  be  used  in 
reformulated  gasoline  be  derived  from 
renewable  feedstocks.  This  renewable 
oxygenate  requirement  will  assure  that 
implementation  of  the  RFC  program  is 
consistent  with  the  longstanding  federal 
policy  of  promoting  renewable  fuels. 
The  renewable  oxygenate  requirement  is 
expected  to  have  a  positive  energy 
impact  by  reducing  the  amount  of  fossil 
energy  needed  to  meet  the  requirements 
of  the  reformulated  gasoline  program.  In 
addition,  this  program  is  expected  to 
stimulate  the  development  of  new 
technologies  which  would  lead  to 
reduced  emissions  of  greenhouse  gases 
and  further  reductions  in  fossil  energy 
consumption. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
September  1, 1994,  except  §§80.83  (g) 
and  (h)  are  not  effective  until  OMB  has 
approved  the  Information  Collection 
Requirements  contained  in  them.  EPA 
will  publish  a  document  in  the  Federal 
Register  following  OMB  approval  of  the 
information  collection  requirements. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  (FRM)  are  contained  in  Public 
Docket  A-93-49,  located  at  Room  M- 
1500.  Waterside  Mall  (ground  floor). 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  Information  relevant  to  this 
rulemaking  may  also  be  found  in 
dockets  A-91-02  and  A-92-12,  which 
are  hereby  incorporated  into  docket  A- 
9.3—49  for  the  purposes  of  this 
rulemaking.  The  docket  may  be 
inspected  from  8  a.m.  until  4  p.m. 
Monday,  through  Friday.  A  reasonable 


fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Machiele,  Regulation  Development 

and  Support  Division,  U.S.  EPA 

(RDSI>-12),  2565  Plymouth  Road. 

Ann  Arbor.  Ml  48105.  Telephone: 

(313)  668-4264. 
)oann  Jackson  Stephens.  Regulation 

Development  and  Support  Division. 

U.S.  EPA  (RDSD-12).  2565  Plymouth 

Road,  Ann  Arbor,  MI  48105. 

Telephone:  (313)  668-4276. 

To  request  copies  of  this  rule  contact: 
Delores  Frank.  Regulation  Development 
and  Support  Division.  U.S.  EPA  (RDSD- 
12).  2565  Plymouth  Road.  Ann  Arbor. 
MI  48105.  Telephone:  (313)  668-4295. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
this  action  is  available  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  The  TTNBBS 
can  be  accessed  with  a  dial-in  phone 
line  and  a  high-speed  modem  (PH#  919- 
541-5742).  The  parity  of  your  modem 
should  be  set  to  none,  the  data  bits  to 
8.  and  the  stop  bits  to  1.  Either  a  1200, 
2400,  9600,  or  14400  baud  modem 
should  be  used.  When  first  signing  on. 
the  user  will  be  required  to  answer  some 
basic  informational  questions  for 
registration  purposes.  After  complbling 
the  registration  process,  proceed 
through  the  following  series  of  menus: 

(M)  OMS 

(K)  Rulemaking  and  Reporting 

(3)  Fuels 

(9)  Reformulated  gasoline. 

A  list  of  ZIP  files  will  be  showm.  all  of 
which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action,  as  well  as  the  Regulatory  Impact 
Analysis  &  Response  to  Comments 
Document,  will  be  in  the  form  of  ZIP 
files  and  can  be  identified  by  the 
following  titles:  ROXY-PRE.ZIP. 
ROXY-REG.ZIP.  and  ROXY-RIA.ZIP. 
To  download  these  files,  type  the 
instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer: 

<D>ownIoad.  <P>rotocol.  <E>xamine, 
<N>ew.  <L>ist.  or  <H>elp  Selection  or 
<CR>  to  exit:  D  filename.zip 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
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the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

I.  Background 

A.  Clean  Air  Act  Requirements 

The  primar>'  purpose  of  the  federal 
reformulated  gasoline  program  is  to 
improve  air  quality  by  reducing  motor 
vehicle  emissions  of  toxic  and 
tropospheric  ozone-forming 
compounds,  as  prescribed  by  section 
211(k)ofthe  Clean  Air  Act  as  amended 
(CAA  or  the  Act).  The  Act  mandates 
certain  requirements  for  the 
reformulated  gasoline  program.  Section 
211(k)(2)  requires  a  minimum  content  of 
2.0  weight  percent  oxygen  and 
maximum  content  of  1.0  volume  percent 
benzene,  and  section  211(k)(3)  sets 
minimum  performance  standards  for 
emissions  of  ozone  forming  volatile 
organic  compounds  (VOC),  oxides  of 
nitrogen  (NOx).  and  air  toxics.  To  meet 
the  oxygen  content  requirement, 
oxygenates  must  be  added  to  gasoline. 
The  two  most  common  oxygenates  used 
today  are  methyl  tertiarv-butyl  ether 
(MTBE)  and  ethanol.  MTBE  is  an  ether 
derived  primarily  from  isobutylene,  a 
product  typically  produced  from  natural 
gas  or  petroleum,  and  methanol,  which 
in  turn  is  also  produced  primarily  from 
natural  gas.  Ethanol  is  an  alcohol 
produced  primarily  from  com,  though  it 
can  be  produced  from  other  feedstocks 
as  well.  A  third  oxygenate,  ethyl  tertiary 
butyl  ether  (ETBE),  is  an  ether  derived 
from  ethanol  and  isobutylene.  A  number 
of  other  oxygenates  such  as  tertiary 
arnyl  methyl  ether  (TAME)  and  tertiary 
amiy  ethyl  ether  (TAEE)  are  currently' 
under  consideration  by  the  industry  as 
well.  Their  ultimate  use  will  depend  on 
their  relative  economics  compared  to 
those  oxygenates  currently  in  use. 

Section  211(k)(l)  of  the  Act  directs 
EPA  to  promulgate  regulations 
establishing  requirements  for 
reformulated  gasoline,  ft  also  provides 
that  such  regulations  require  the  greatest 
reductions  in  VOC  and  toxics  emissions, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reductions, 
non-air-quality  and  other  air-quality 
related  health  and  environmental 
impacts  and  energy  requirements. 

B.  Historical  Background 

There  is  considerable  history  behind 
EPA's  decision  to  promulgate  a 
renewable  oxygenate  requirement. 
Congress  and  both  the  past  and  the 
present  Administrations  have  long 
supported  the  development  and  use  of 
renewable  fuels  for  a  variety  of  reasons, 
including  a  desire  to  reduce  oil  imports. 


save  fossil  energy,  reduce  global 
warming  emissions,  and  develop 
domestic  sources  of  fuel.  This  support 
has  taken  the  form  of  a  number  of 
legislative  and  policy  initiatives.  For 
example,  since  1978  renewable  fuels 
have  been  eligible  for  an  excise  tax 
credit  which  today  is  set  at  54c:/gallon. 
The  Departments  of  Ene.rgy  and 
Agricuhure  have  invested  hundreds  of 
millions  of  dollars  in  research  and 
development  related  to  the  production 
and  commercialization  of  renewable 
fuels.  As  a  resuh  of  these  programs,  the 
ethanol  industry  developed  into  a 
significant  industry  which  by  1990 
represented  roughly  one  percent  of  the 
nation's  gasoline  consumption. 

The  1990  amendments  to  the  Clean 
Air  Act  provided  ethanol  blends  with  a 
limited  waiver  from  vapor  pressure 
limits  placed  on  the  volatility  of 
conventional  gasolines,  in  order  to 
maintain  the  ease  with  which  ethanol 
could  be  blended  with  gasoline. 
Furthermore,  the  1990  amendments  to 
the  Clean  Air  Act  included  several 
provisions  which  many  expected  to 
further  stimulate  demand  for  renewable 
oxygenates  such  as  ethanol.  These 
provisions  included  the  wintertime 
oxygenated  fuels  program  which  began 
in  1992  and  has  already  considerably 
increased  the  demand  for  ethanol,  and 
the  year-round  reformulated  gasoline 
program  which  is  to  begin  in  December 
of  1994.  EPA  promulgated  final 
regulations  for  RFC  on  December  15, 
1993  (59  FR  7716,  February  16, 1994). 

In  the  process  of  developing  the 
regulations  for  the  RFC  program,  EPA 
entered  into  a  regulatory  negoti^i'ion 
with  interested  parties  shortly  after 
passage  of  the  Clean  Air  Act 
Amendments  of  1990.  Included  in  the 
negotiations  were  representatives  of  the 
States,  oxygenate  producers,  farm 
interests,  environmental  groups,  the  oil 
industrj',  the  automobile  industry,  the 
driving  public,  the  EPA,  and  the' 
Department  of  Energy.  (See  56  FR 
3 1 1 76,  July  9, 1991 ,  for  an  explanation 
of  the  members  of  the  negotiating 
committee  and  a  discussion  of  the 
process  for  selecting  them.)  After 
extensive  discussions,  an  Agreement  in 
Principle  was  signed  by  all  members  of 
the  advisory  committee  in  August  of 
1991. 

The  1991  regulatory  negotiation 
agreement  formed  the  basis  for  EPA's 
April  1992  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  (57  FR 
13416,  April  16,  1992)  for  reformulated 
gasoline.  In  order  to  ensure  compliance 
with  the  minimum  reductions  in  ozone 
forming  volatile  organic  compounds 
(VOCs)  required  by  Congress  for  the 
RFC  program,  this  proposal  did  not 


extend  the  volatility  waiver  for  ethanol- 
blended  conventional  gasoline  to  RFC. 
In  response,  members  of  the  ethanol 
industry  submitted  comments  to  EPA 
which  expressed  their  concern  that  the 
proposed  reformulated  gasoline  rules 
would  effectively  exclude  ethanol  from 
the  reformulated  gasoline  market. 

Ethanol,  when  added  to  gasoline  in 
the  amount  needed  to  satisfy  the  oxygen 
content  requirement  of  the  Act,  raises 
the  Reid  vapor  pressure  (RVP)  of  the 
resulting  blend  by  about  1  psi,  making 
it  more  difficult  for  ethanol  blends  to 
meet  the  mass  VOC  performance 
standards  than  blends  using  other 
oxygenates.  For  ethanol  to  be  used  in 
summertime  RFC,  a  gasoline  blendstock 
with  an  RVP  low  enough  to  offset  the 
increase  resulting  from  adding  ethanol 
would  have  to  be  obtained.  The 
contention  was  that  obtaining  such 
blendstocks  would  be  both  difficult  and 
expensive,  because  "sub-RVP" 
blendstocks  would  be  more  costly  to 
refine  and  distribute  and  because 
blendstock  production  would  be 
controlled  by  petroleum  refiners.  The 
ethanol  industry  repres3ntatives 
believed  that  the  oil  industry  would 
have  a  tendency  to  idy  alinost 
exclusively  on  MTBE  over  ethanol 
because  MTBE  does  not  boost  a  fuel's 
RVP  and  is  readily  blended  at  the 
refinery  and  distributed  through  the 
existing  gasoline  infrastructure,  since, 
unlike  ethanol,  it  does  not  raise 
materials  compatibility  or  water 
adsorption  concerns  with  the  existing 
gasoline  distribution  infrastructure. 
Thus,  there  would  be  little  incentive  to 
make  the  sub-RVP  blendstock  nece-nsary 
for  ethanol  blending  into  summertime 
RFC.  The  ethanol  industry 
representatives  also  contended  that 
refiners  would  not  want  to  switch 
oxygenates  during  the  course  of  the  year 
and  would  therefore  utilize  MTBE  vear- 
round,  thereby  eliminating  any  RFC 
market  for  ethanol. 

For  this  reason,  ethanol  and  farm 
interests  sought  a  summer  volatility 
waiver  for  ethanol-based  refornui!ated 
gasolines.  Other  signatories  to  the 
regulatory  negotiation  agreement,  such 
as  the  oil  industry,  methanol  and  ether 
producers,  states,  and  environmental 
groups,  opposed  such  a  waiver  because 
it  could  eliminate  most  or  all  of  the  VOC 
benefits  of  the  RFC  program  if  ethanol 
was  used  in  large  volumes.  At  the 
request  of  ethanol  and  farm  interests, 
the  Agency  held  a  public  hearing  to 
receive  testimony  on  this  and  other 
issues  in  June  of  1992  in  Chicago. 

In  an  attempt  to  address  the  role  of 
ethanol,  the  Agency  subsequently 
proposed  a  renewable  oxygenate 
program  (ROP)  (58  FR  ll'722,  Fel)riiary 
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26, 1993)  t(  I  provide  incentives  for  the 
use  of  ethaiiol  and  other  renewable 
oxygenates  in  reformulated  gasoline. 
The  objecu  ve  of  the  ROP  was  to  provide 
incentives  or  the  use  of  renewable 
oxygenates  in  the  reformulated  gasoline 
program  in  the  summer  while 
maintainin  i  the  overall  environmental 
benefits  of  he  program.  Etbanol  was 
considered  a  renewable  oxygenate 
because  it  is  produced  primarily  from 
agricultura  sources  such  as  com,  which 
can  be  rege  nerated.  Other  oxygenates 
such  as  MTBE  are  produced  primarily 
from  nonrenewable  resources,  such  as 
petroleum  and/or  natural  gas. 

For  a  vanety  of  reasoiis,  as  explained 
in  section  Q  of  the  preamble  and  section 
I  of  the  Regulatory  Impact  Analysis 
(RIA)  for  tne  reformulated  gasoline  final 
rule,  EPA  decided  not  to  promulgate  the 
ROP.  FirstJEPA  received  comments 
from  virtually  all  constituencies  affected 
by  the  rulemaking,  including  the 
etbanol  industry,  stating  that  the  ROP  as 
proposed  \j  as  neither  feasible  nor 
workable.  While  EPA  believed  that  a 
feasible  program  could  be  structured, 
EPA  also  acknowledged  that  it  could 
represent  s  considerable  burden  on  the 
industry.  S  econd,  the  ROP  would  have 
reduced  th  i  RFG  program's  VOC 
emission  cjntrol  benefits  because  it 
provided  a  n  incentive  for  the  use  during 
the  summt  r  months  of  an  oxygenate 
which  exh  bited  commingling-related 
emission  i  icreases.  (Combining  ethanol 
blends  anc  non-ethanol  blends  in 
consumer  uel  tanks,  even  if  both  have 
identical  I  iw  RVPs,  results  in  a  mixture 
with  signil  icantly  higher  fuel  volatility 
and  hence  significantly  higher  VOC 
emissions.  This  effect  is  referred  to  as 
commingli  ng.)  The  commingling  effect, 
along  with  other  unique  distillation 
effects  of  e  :hanol  on  evaporative 
emissions  md  other  provisions  of  the 
ROP  as  pr'  ^osed,  were  estimated  in  the 
RIA  for  th*  RFG  final  rule  to  result  in 
approximt  tely  a  6.0-7.5  percent 
increase  ir  VOC  emissions  compared  to 
an  RFG  pr  )gram  without  such 
incentives  While  difficuh  to  estimate 
due  to  unc  ertainty  in  future  ethanol  and 
ETBE  mar  ;et  shares  and  lack  of 
sufficient  >  lata  to  reliably  quantify  the 
distiilatioi ;  effects,  such  an  increase  in 
VOC  emis  ;ions  amounts  to  a  loss  of 
about  40  ti  I  50  percent  of  the  minimum 
VOC  contiQl  that  is  required  under 
section  21  l(k)(3)  for  reformulated 
gasoline  d  aring  the  summer,  even 
though  th<  average  RVP  of  the  RFG 
produced  )y  refiners  remained  the 
same.  Thu  5,  EPA's  analysis  indicated 
that  the  proposal  would  not  maintain 
the  enviro  imental  benefits  of 
reformulal  ed  gasoline.  A  third  concern 


with  the  ROP  was  that  the  program 
would  have  created  an  incentive  for  the 
use  of  renewables  but  in  no  way  assured 
their  use.  Upon  consideration  of  these 
and  other  factors,  the  Agency  decided 
not  to  finalize  the  ROP.  Other  options 
considered  did  not  resolve  the  concerns 
raised  with  the  ROP  as  proposed.  (The 
reader  is  referred  to  section  II  of  the 
Preamble  and  section  I  of  the  RIA  for  the 
reformulated  gasoline  final  rule  for  a 
description  of  the  options  and 
alternatives  to  the  ROP  considered.) 

Hence,  the  final  rule  for  reformulated 
gasoline  does  not  include  provisions  to 
provide  incentives  for  the  use  of 
renewable  oxygenates.  This  left 
substantial  uncertainty  regarding  the 
magnitude  of  the  role  renewable 
oxygenates  would  play  in  the  roughly 
35  percent  of  the  U.S.  gasoline  market 
expected  to  be  covered  by  the  RFG 
program. 

C.  Renewable  Oxygenate  Pequirement 
Proposal 

To  address  the  issues  discussed 
above,  at  the  same  time  EPA  issued  the 
final  rules  for  RFG,  it  also  proposed  (58 
FR  68343)  a  year-round  requirement 
that  30  percent  of  the  mandatory  oxygen 
content  specification  for  reformulated 
gasoline  be  obtained  from  renewable 
oxygenates.  To  ensure  that  the  ozone 
benefits  from  the  reformulated  gasoline 
program  are  not  adversely  affected  by 
that  requirement,  EPA  proposed  that 
during  the  VOC  control  period  (i.e.,  the 
summer  months)  only  renewable 
oxygenates  that  do  not  exhibit  volatility- 
related  commingling  effects  when 
mixed  with  gasoline  would  receive 
renewable  oxygenate  credit.  All 
approved  renewable  oxygenates, 
including  ethanol,  were  expected  to  be 
acceptable  during  the  non-summer 
months  when  commingling-related 
volatility  increases  have  relatively  little 
effect  on  VOC  emissions  and  when 
ozone  exceedances  are  rare.  Also 
included  in  the  proposal  were 
provisions  for  averaging  and  credit 
trading  in  order  to  provide  maximum 
flexibility  to  refiners  and  fuel  importers 
in  complying  with  the  program. 

EPA  presented  several  justifications 
for  proposing  a  renewable  oxygenate 
requirement  for  reformulated  gasoline. 
The  Agency  concluded  that  expanding 
the  use  of  renewable  fuels  produced 
from  resources  such  as  com,  grain,, 
wood,  organic  waste  products,  and 
municipal  solid  waste  could  help  cut' 
dependence  on  foreign  oil  and  reduce 
primary  energy  use  by  20%  or  more  as 
compared  to  nonrenewable  oxygenates. 
The  Agency  also  believed  that 
renewable  oxygenates  offered  potential 
air  quality  advantages  (such  as  lower 


emissions  of  VOCs  and  greenhouse 
gases)  as  well  as  jobs-creation  benefits. 
The  Agency  also  stated  its  belief  that  the 
30  percent  requirement  for  renewable 
oxygenates  was  an  appropriate  level  to 
ensure  that  renewables  were  not 
excluded  from  the  reformulated  gasoline 
oxygenate  market  while  allowing  the 
remaining  70  percent  of  the  market  to  be 
open  to  all  fuels,  regardless  of  their 
renewables  content. 

The  proposed  renewable  oxygenate 
requirement  would  be  applied  in 
conjunction  with  the  reformulated 
gasoline  program.  It  did  not  alter  the 
performance  standards  or  other 
provisions  for  the  reformulated  gasoline 
outlined  in  the  final  rulemaking  for 
reformulated  gasoline.  In  addition,  the 
proposal  did  not  mandate  the  use  of  any 
particular  oxygenate,  but  rather  ensured 
some  minimum  use  of  the  class  of 
oxygenates  deemed  renewable,  defined 
in  the  proposal  as  ethanol  and  methanol 
from  renewable  sources,  and  their  ether 
derivatives.  This  proposal  was  designed 
to  supplement  and  not  negate  the 
Agreement  in  Principle  arrived  at        •    ■ 
through  regulatory  negotiation. 

EPA  received  over  12,000  comments 
in  response  to  the  renewable  oxygenate 
proposal.  The  vast  majority  of  these 
comments  were  letters  supporting  the 
proposal  written  by  farmers,  ethanol 
producers,  and  their  supporters.  Several 
hundred  responses  containing  detailed, 
substantive,  technical  comments  were 
received  from  representatives  of  the  oil 
industry,  the  ethanol  industry,  com 
farming  and  other  agricultural  interests, 
methanol  producers,  environmental 
groups,  federal  agencies,  and  state  and 
local  governments.  Some  of  these 
comments  supported  the  proposal  while 
others  opposed  it.  Detailed  responses  to 
many  of  the  comments  are  provided  in 
subsequent  sections  of  this  preamble 
and  in  the  Regulatory  Impact  Analysis 
(RIA)  in  the  docket. 

The  remainder  of  this  preamble  is 
organized  into  the  following  sections: 

II.  Overview  of  the  Renewable 
Oxygenate  Requirement 

III.  Renewable  Oxygenate 
Requirement  for  Reformulated  Gasoline 

IV.  Enforcement  of  the  Renewable 
Oxygenate  Requirement 

V.  Federal  Preemption 

VI.  Environmental,  Energy,  and 
Economic  Impacts 

VII.  Public  Participation 

VIII.  Compliance  with  Regulatory 
Flexibility  Act 

IX.  Statutory  Authority 

X.  Administrative  Designation  and 
Regulatory  Analysis 

XI.  Compliance  with  the  Paperwork 
-  Reduction  Act 
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II.  Overview  of  the  Renewable 
Oxygenate  Requirement 

EPA  is  hereby  promulgating  a 
renewable  oxygenate  requirement  for 
reformulated  gasoline  similar  to  that 
proposed  on  December  15, 1993  (58  FR 
68343,  December  27,  1993).  EPA 
believes  that  this  action  will  ensure  that 
the  requirements  for  the  reformulated 
gasoline  program  promulgated  on 
December  15, 1993  (59  FR  7716. 
Februar>'  16, 1994)  are  consistent  with 
existing  government  programs  and 
initiatives  supporting  renewable  fuels. 
For  many  years,  both  Congress  and  the 
Executive  Branch  have  promoted 
through  various  actions  the  use  of 
renewable  fuels  and  the  development  of 
the  renewable  fuels  industry  for  various 
energy,  economic,  environmental,  and 
agricultural  policy  objectives. 
Renewable  fuels  have  been  viewed  as  a 
key  element  of  policies  to  enhance 
domestic  energy  security,  reduce  oil 
imports.  coni?erve  fossil  energy 
resources,  and  reduce  emissions  of 
greenhouse  gases. 

Congress,  along  with  present  and  past 
Administrations,  has  supported  these 
goals  through  a  variety  of  mechanisVns. 
The  Departments  of  Energy  (DOE)  and 
Agriculture  (USDA)  have  invested 
hundreds  of  millions  of  dollars  over  the 
past  20  years  to  research  and  develop 
renewable  fuel  feedstocks  and 
production  techniques.  Congress  has 
supported  the  increased  use  of 
renewable  fuels  since  the  late  1970's 
through  various  legistative  actions.  The 
Energy  Security  Act  of  1980  established 
a  number  of  federal  policies  to  expand 
fuel  ethanol  production  and  use.  The 
Omnibus  Budget  Reconciliation  Act  of 
1987  stated  the  intent  of  Congress  to 
expand  ethanol  use.  Under  the 
Alternative  Motor  Fuels  Act  (AMFA)  of 
1988.  the  Alternative  Fuels  Council 
identified  a  significant  role  for  ethanol. 
The  National  Energy  Policy  Act 
(EPACT)  of  1992  includes  provisions  to 
stimulate  the  use  of  a  wide-range  of 
alternative  (nonpetroleum)  fuels, 
including  several  renewable  fuels. 
Congress  and  prior  Administrations 
have  also  stimulated  renewable  fuel  use 
through  mechanisms  such  as  the  1.0  psi 
volatility  waiver  in  the  CAAA  for 
gasoline  (other  than  reformulated 
gasoline)  blended  with  ethanol  (the 
major  renewable  fuel  in  use  today),  the 
oxygen  content  requirements  of  the 
wintertime  oxygenated  gasoline  and 
reformulated  gasoline  programs,  and 
various  et:onomic  incentives  such  as  tax 
credits  since  1978  (currently  equal  to  54 
cents  per  gallon  of  renewable  fuel). 
These  programs,  combined  with- 
additional  tax  incentives  in  many  states 


and  continued  innovation  in  production 
techniques,  have  heloed  the  renewable 
fuels  industry  develop  and  grow.  It  has 
become  economically  attractive  to  add 
ethanol  to  conventional  gasoline  in 
many  areas  of  the  country,  primarily  by 
splash-blending  ethanol  with  gasoline. 
This  process  involves  mixing  ethanol 
into  finished  gasoline  at  the  terminal. 
(Due  to  materials  compatibility  concerns 
and  the  hygroscopic  properties  of 
ethanol.  ethanol  generally  is  not  added 
into  the  existing  gasoline'distibution 
system  at  the  refineries.)  The  resulting 
ethanol  blend,  commonly  known  as 
gasohol.  has  higher  volatility  than  either 
the  ethanol  or  the  original  gasoline  in 
isolation. 

Until  EPA's  Phase  I  volatility  controls 
went  into  effect  in  1989.  gasoline 
volatility  was  essentially  unregulated. 
EPA's  volatility  control  program 
reversed  the  upward  trend  in  gasoline 
volatility,  and  the  resulting  considerable 
increase  in  evaporative  VOC  emissions, 
by  establishing  limits  on  the  volatility  of 
summer  gasoline.  In  promulgating  the 
volatility  control  program,  however. 
EPA  granted  a  one  pound  per  square 
inch  (psi)  volatility  waiver  for  ethanol- 
containing  blends.  This  waiver 
permitted  continuation  of  splash 
blending  of  ethanol  into  gasoline 
without  regulatory  impediment,  thereby 
avoiding  what  could  have  been  a 
significant  disruption  to  the  existing 
market  for  fuel  ethanol.  For  ethanol  to 
continue  to  be  blended  in  the  absense  of 
the  waiver,  refiners  would  have  had  to 
produce  and  market  a  special  low 
volatility  gasoline  specifically  for 
blending  with  ethanol.  Since  there  was 
no  assurance  refiners  would  be  willing 
to  do  so.  the  rule  could  have  caused  a 
dramatic  decrease  in  the  market  share 
for  ethanol  blends  that  had  developed 
under  the  existing  Congressional  and 
Administration  programs.  EPA  believed 
it  was  important  to  avoid  such  a 
disruption  to  the  ethanol  indu.str>'.  and 
as  a  result,  granted  a  1.0  psi  volatility 
waiver. 

EPA  believed  that  such  a  waiver 
would  not  significantly  jeopardize  the 
rule's  air  quality  objectives  for  several 
reasons.  First,  even  with  the  waiver  the 
volatility  of  ethanol  blends  would  be 
reduced  considerably.  In  fact,  the 
volatility  of  the  ethanol  blends  would  be 
reduced  by  the  same  amount  (though 
not  to  the  same  level)  as  that  of  non- 
ethanol  blends.  Second,  ethanol's 
market  share  was  small,  particulariy  in 
most  ozone  honattainment  areas,  so  the 
potential  impact  on  ozone  levels  was  , 
thought  to  be  small.  At  the  then  existing 
market  share  for  ethanol,  the  waiver 
reduced  by  only  about  3  percent  the 
volatility  control  that  otherwise  would 


have  been  achieved  by  both  phases  of 
the  volatility  control  program.  Third, 
the  rulemaking  neither  required  the  use 
of  oxygenates  such  as  ethanol  in 
gasoline  nor  was  it  expected  to  increase 
their  use.  Were  this  not  the  case,  the 
environmental  impacts  of  the  waiver 
could  have  been  considerably  greater. 
Congress  later  incorporated  a  similar 
volatility  waiver  in  the  1990 
amendments  to  the  Clean  Air  Act,  when 
it  established  statutory  limits  on  the 
volatility  of  conventional  gasoline 

As  a  result  of  the  Federal  and  State 
initiatives  and  with  the  continued 
blending  flexibility  afforded  by  the 
volatility  waiver,  the  market  for  ethanol 
grew  from  a  fiedgling  industr>-  in  1978 
to  a  market  which  stabilized  at 
approximately  0.8  billion  gallons  per 
year  by  1990,  an  amount  equivalent  to 
slightly  less  than  1%  of  nationwide 
gasoline  consumption. 

With  the  passage  of  the  CAAA  of 
1990,  the  industry  once  again  began  to 
expand  considerably.  The  oxygenated 
fuels  program  required  by  section 
211(m)of  theCAA  requires  that,  during 
the  winter  months,  all  gasoline  sold  in 
certain  cities  with  a  history  of 
exceedences  of  EPA's  national  ambient 
air  quality  standard  (NAAQS)  for  carbon 
monoxide  (CO)  must  contain 
oxygenates.  Under  this  program  (which 
began  with  the  winter  of  1992-93). 
ethanol  has  captured  approximately 
30%  of  the  resulting  oxygenate  market. 
As  a  result,  the  demand"  for  ethanol  has 
grown  by  roughly  50%  to  an  estimated 
•1.25  billion  gallons  in  1993. 

The  oxygenate  requirements  of  the 
reformulated  gasoline  program 
contained  in  section  211(k)  of  the  CAA 
also  provide  the  potential  to  expand 
considerably  the  market  for  ethanol  and 
other  renewable  oxygenates.  RFG  is 
required  in  the  nine  cities  with  the 
nations  worst  ozone  pollution  problem 
and  has  been  adopted  for  ma-n  cuher 
ozone  nonattainment  areas  as  well  as  a 
key  component  in  their  efforts  to 
improve  air  quality.  The  areas  which 
will  use  RFG  are  estimated  to  represent 
35%  of  all  gasoline  sold  in  the  United 
States. 

The  VOC  emission  performance 
standards  for  reformulated  gasoline 
raised  concerns  in  the  ethanol  indu.stry 
that  just  as  under  the  gasoline  volatility 
control  program,  they  will  be  unable  to 
compete  in  the  RFG  market  without  a 
volatilitv  waiver.  However,  section 
211(k)(3)  of  the  CAA  establishes 
minimum  emission  performance 
standards  that  RFG  nni.st  meet,  with  no 
allowance  for  a  volatility  waiver  for 
ethanol-blended  RFG.  Furthermore,  as 
discussed  in  the  RFG  final  rule  (n9  FR 
7710).  providing  such  a  waiver  fur  . 
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ethanol-contkining  RFG  would  have 
jeopardized  the  emission  benefits  which 
Congress  mandated  the  RFG  program  to 
achieve.  Forjthese  reasons,  the  final 
regulations  fir  reformulated  gasoline  do 
not  contain  juch  a  volatility  waiver  for 
summer  RFC . 

Thus,  ethanol  cannot  be  splash- 
blended  intc  unmodifed  gasoline 
blendstocks  and  still  have  the  resulting 
blend  complv  with  the  RFG  emission 
performancejstandards.  Instead,  either 
special  reduced-volatility  (Vsub-RVP") 
blendstocks  would  be  necessary  during 
the  summer,!  or  the  ethanol  would  have 
to  be  converted  into  ETBE.  Many  in  the 
ethanol  indiistry  have  continued  to 
express  conoem  that  refiners  would  not 
produce  su'  n  blendstocks.  If  that  were 
to  occur,  ethknol  producers  would  lose 
access  during  the  summer  months  to 
those  curreni  markets  which  will  be 
covered  by  tne  RFG  program.  This  loss 
of  access,  the  ethanol  industry  contends, 
could  also  lead  to  a  reduced  market 
share  in  RFu  areas  in  the  winter 
months,  ev«i  though  no  volatility 
restrictions  ipply  during  those  months. 
EPA  has  received  numerous  letters  from 
various  merabers  of  Congress 
emphasizing  their  belief  that  the  RFG 
program  wm  intended  to  provide  a 
significant  new  market  for  ethanol  and 
other  renewable  oxygenates.  EPA  has 
also  received  numerous  letters  from 
members  of  Congress  opposing  a 
renewable  o  icygenate  requirement.  In 
general,  the; '  were  not  opposed  to  the 
use  of  renev  able  oxygenates,  but  rather 
to  EPA  requ  ring  their  use.  As  discussed 
in  section  tt  .A.  there  was  also  a 
considerable  i  amount  of  discussion 
concerning  his  issue  during  the 
Congressior  al  debate  over  the  1990 
C.\AA. 

As  stated  in  the  RFG  final  rule,  EPA 
continues  t(  believe  that  ethanol  will 
not  be  excli  ded  from  the  oxygenate 
market  und  sr  the  RFG  program.  Rather, 
EPA  believe  s  that  many  refiners  will 
find  it  econ  )mically  attractive  to  blend 
ethanol  in  I FG.  As  a  result,  EPA 
believes  a  n  arket  for  ethanol  will 
continue  fo  lowing  implementation  of 
the  RFG  pr<  gram.  The  RFG  program 
represents  i  major  new  market  for 
oxygenates  juch  as  ethanol. 
Neverthelei  s.  EPA  has  received 
comments  i  tating  that  without 
promulgatidn  of  today's  rulemaking  or 
other  simil<  r  measures,  creation  of 
additional  <  thanol  and  renewable 
oxygenate  I  lending  capacity  beyond 
that  curren  ly  underway  is  in  doubt. 
EPA  recogr  izes  that  concerns  over  the 
marketabili  y  of  ethanol  in  RFG  have 
created  sub  jtantial  uncertainty  for 
ethanol  pre  ducers  and  investors.   . 


EPA  believes  that  today's  action  will 
reduce  that  uncertainty  and  make  the 
RFG  program  consistent  with  long- 
running  Congressional  and 
Administration  policies  to  promote 
renewable  fuels.  This  program 
represents  an  attempt  to  harmonize  the 
goals  of  greater  reliance  on  renewable 
fuels  and  air  quality  improvements 
through  the  use  of  RFG.  Specifically,  the 
renewable  oxygenate  requirement  will 
ensure  that  RFG  regulations  do  not 
inappropriately  limit  the  growth  of  the 
renewable  oxygenate  industry.  It  will 
ensure  that  several  oxygenates  will  be 
used  in  the  RFG  program  and  provide 
the  renewable  oxygenates  a  minimum 
market. 

It  should  be  noted  that  the  program 
encourages  the  use  of  all  renewable 
oxygenates,  not  any  one  renewable 
oxygenate  (as  discussed  more  fully  in 
section  III).  By  providing  market 
certainty  the  program  will  encourage 
expanded  private  investment  in  new. 
more  efficient  and  environmentally 
beneficial  renewable  fuel  production 
technologies.  Such  potential  renewable 
oxygenates  include  ethanol  from 
ceilulosic  plant  material  and  waste 
cellulose  and  MTBE  derived  from 
methanol  which  was  produced  from 
municipal  solid  waste,  landfill  gas,  or 
sewage  sludge. 

The  program  establishes  a  minimum 
30%  market  share  for  renewable 
oxygenates.  This  level  represents  a 
market  share  for  renewables  that  EPA 
believes  would  likely  have  been 
achieved  through  open  competition 
with  nonrenewable  oxygenates  in  the 
absence  of  VOC  emission  restrictions, 
based  on  experience  under  the 
oxygenated  fuels  program.  At  this 
market  share  an  estimated  1.7  volume 
percent  (on  an  ethanol  equivalent  basis) 
of  reformulated  gasohne  will  be  derived 
from  renewable  resources. 

EPA  is  promulgating  the  renewable 
oxygenate  program  because  of  the 
important  benefits  of  the  program.  First, 
EPA  believes  the  program  will  help 
conserve  fossil  energy  resources  and 
minimize  any  detrimental  effects  the 
reformulated  gasoline  program  may 
have  on  energy  consumption.  Second, 
EPA  believes  that  the  program  has  the 
potential  to  provide  global  warming 
benefits  by  providing  stimulus  to  the  ■ 
market  to  develop  new,  more  efficient 
production  processes  for  renewable 
oxygenates  and  their  feedstocks.  In 
addition,  EPA  believes  that  the  program 
as  structured  maintains  the 
environmental  benefits  of  the 
reformulated  gasoline  program  as 
promulgated  on  December  15^  1993,  and 
has  the  potential  to  increase  these 
benefits  through  the  incentives  it 


provides  for  increased  ETBE  use  during 
the  summer  months. 

the  reformulated  gasohne  program 
promulgated  in  December  of  1993  is 
projected  to  cause  an  increase  rn  fossil 
energy  consumption,  as  discussed  in 
more  detail  in  sections  III.H  and  VI  of 
this  notice.  Today's  action  is  intended 
to  mitigate  to  some  extent  the  increase 
in  fossil  fuel  consumption  that 
otherwise  would  result  from 
implementation  of  the  RFG  program. 
Today's  action  also  provides  the 
certainty  needed  to  encourage  private 
investment  in  more  advanced  and 
energy-efficient  production  facilities 
and  more  diverse  feedstock  utilization. 
This  will  not  only  increase  the  fossil 
energy  benefits  of  this  program,  but  also 
provide  the  opportunity  for  reductions 
in  greenhouse  gas  emissions. 

Today's  action  will  also  create 
incentives  to  utilize  ETBE  during  the 
summer  months.  Its  use,  relative  to 
MTBE  or  ethanol.  has  the  potential  to 
achieve  slightly  greater  VOC  emission 
reductions  beyond  those  required  by  the 
final  rule  for  RFG.  Ethanol-containing 
gasoline,  when  mixed  with  other 
gasoline,  causes  the  mixture  to  produce 
greater  VOC  emissions  than  the  original 
fuels  would  produce.  This  can  occur 
even  in  a  vehicle  fuel  tank.  This  effect 
is  called  commingling  and  is  discussed 
in  sections  III.C  and  VI  of  this  notice 
and  in  the  Regulatory  Impact  Analysis 
for  the  reformulated  gasoline  final  rule. 
The  effect  of  such  commingling  on  VOC 
emissions  is  not  controlled  directly  by 
the  RFG  program.  As  a  result,  to  the 
extent  that  ETBE  use  displaces  ethanol 
use  during  the  summer  months, 
additional  VOC  emission  benefits  are 
possible.  In  addition,  ETBE  possesses 
front-end  distillation  characteristics 
relative  to  both  ethanol  and  MTBE     " 
which  are  also  not  controlled  in  the 
reformulated  gasoline  final  rule,  and 
which  may  provide  further  (though  not 
quantifiable  with  any  certainty  at  the 
present  time)  VOC  emission  benefits 
during  the  summer  should  its  use 
increase  as  a  result  of  the  incentives 
created  by  today's  program. 

Finally,  EPA  believes  that  this 
program  is  designed  in  a  way  which 
provides  maximum  compliance 
flexibility  for  refiners  and  minimizes 
their  burden.  The  program  is  an  annual 
program  with  provisions  for  a  refiner  to 
average  over  the  course  of  the  year  or 
trade  credits  with  other  refiners 
anywhere  in  the  country.  EPA  believes 
that  by  designing  the  program  in  such- 
a  way,  the  objectives  can  be  met  at  a 
minimum  cost.  These  provisions  are 
especially  important  during  the  initial 
startup  of  the  program.  While  the 
renewable  oxygenate  program  takes 


effect  for  refiners  beginning  December  1, 
1994.  individual  refiners  do  not  need  to 
blend  any  Fenewahia  oxygenate  into 
their  gasolins-untiiil^er  in  the  year  or 
at  all  if  thtey  so  desire.  They  wiU  just 
have  to  damonstiate  that  they  met  tlla 
requirements  over  the  course  of  the' 
entire  year  through  either  the  blending 
of  gi«^r  than'  15%  renewable 
oxygenates  in  the  latter  part  of  the  year, 
or  the  purchase  of  credits  from  other 
refiners.  As  a  result,  the  averaging  and 
trading  provisioiis  effectively  provide 
refiners  with  additional  time  to  meet  the 
initial  requirements  of  the  program. 

III.  Reaewable  Oxygenate  RequiremeQl 
for  Reformulated  Gasoline 

A.  Legai  Authority 

1.  Introduction 

The  final  rule  adopted  today  is  a 
reasonable  exercise  of  the  discretionary 
authority  granted  the  agency  under 
section  211(k)(l)  of  the  Act.  EPA 
interprets  the  first  sentence  of  section 
211(k)  as  broad  authority  to  adopt 
reasonable  requirements  for 
reformulated  gasoline,  unless  otherwise 
prohibited  by  the  Qean  Air  Act  or  other 
statutory  provision.  EPA  interprets  the 
.second  sentence  of  section  211(k)(l)  as 
authorizing  EPA  to  adopt  regulations  for 
the  reformulated  gasoline  program  that 
result  in  the  greatest  emission 
reductions  achievable,  and  at  the  same 
time  tend  to  optimize  the  resulting 
impacts  on  cost,  energy  requirements, 
and  other  health  and  environmental 
impacts.  In  effect,  EPA  has  full  authority 
to  adopt  emission  reduction  standards 
and  other  requirements  that  achieve  this 
result.' 

2.  Analysis  of  the  Text  of  the  Statute 

An  analysis  of  EPAs  authority  starts 
with  the  text  of  the  statute.  Under  the 
first  sentence  of  that  paragraph.  EPA  is 
authorized  to: 

promulgate  regulations  under  this  section 
establishing  requirementB  for  reformulated 
gasoline  to  be  used  in  gasoline-fuelpd 
vehicles  in  specified  nonattainment  areas. 


'  Various  conuniinlars  argiieU  tha!  slatemoms  in 
the  Regulatory  Impacl  Analysis  supporting  the  FRM 
•signed  on  12/15/93  showed  that  EPA  believed  it  did 
not  have  the  legal  authority  to  require  the  use  of 
renewable  oxygenates.  To  the  contrary.  EPA's 
proposal,  also  signed  on  12/l.'j/93.  ciaarlv  duscribed 
tPAs  view  that  it  did  have  the  authority  to  require 
I  he  use  of  renewable  oxygenates.  The  statements  In 
the  RIA  address  renewable  oxygenate  retiuiremenls 
that  would  be  significantly  different  from  that 
proposed  in  December  and  would  raise  many  of  ihn 
sjime  concerns  described  in  the  preamble  to  the 
final  rule,  such  as  increased  emissions  in  the 
.summertime  from  increased  use  of  ethanol  in  Ihi: 
•iumniertime.  The  prior  statements  in  the  fUA  are 
not  relevant  lo  tha  proposal  i.ssued  bv  EP.^  in 
IVccmbcr. 


Under  the  second  sentence  of  section 
211(k)(l).  EPA's  regulations  are  to: 

require  the  greatest  achievable  rcducrion  in 
emissions  of  ozone  forming  volatile  oi^nic 
compounds  (during  the  high  crone  season) 
and  emissions  of  toxic  air  pollutants  (during 
the  etitira  year)  achievable  through  the 
refonmulation  of  conventional  gasoline, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reductions,  any 
nonair-quality  and  other  air-quality  related 
health  and  environmental  impacts  and 
energy  requirements. 

Section  211(kHl)  provides  EPA 
general  authority  to  establish  reasonable 
requirements  for  reformulated  gasoline, 
including  emissions  reduction 
requirements.  Other  provisions  in 
section  21  l(k)  address  various  specific 
elements  of  the  program,  such  as 
minimum  requirements  for  various  fuel 
parameters  (section  211(k)(2)), 
minimum  emissions  reduction 
requirements  (section  211(k)(3)), 
certification  requirements  (section 
211(k)(4)),  prohibited  acts  (section 
211(k)t5)),  state  opt-ins,  (section 
21I(k)(6)).  and  credit  programs  (.section 
211(k)(7)). 

This  interpretation  of  section 
211(k)(l)  is  supported  by  the  plain 
meaning  of  that  provision.  On  its  own 
terms,  the  first  sentence  stands  as  a 
general  grant  of  authority  to  establish 
any  reasonable  requirement  for 
reformulated  gasoline,  with  no  explicit 
re.striction  on  this  authority  other  than 
a  one  year  deadline  for  agency  action. 

The  first  sentence  of  section  211(k)(l) 
both  grants  authority  to  the  agency  and 
establishes  a  deadline  for  agency  action. 
This  structure  is  not  at  all  uncommon, 
and  was  employed  by  Congress  in 
several  similar  provisions  adopted  in 
1990.  See.  e.g..  section  211(h)(1) 
(regulation  of  Reid  vapor  pressure), 
section  211(i){2)  (regulation  of  rao'or 
vehicle  diesel  fuel),  section  211(1) 
(regulation  of  gasoline  detergent 
additives),  and  section  202(a)(6) 
(regulation  of  refueling  emissions  from 
motor  vehicles).  The  general  ft-amework 
of  section  211(k)  is  also  not  unique — a 
grant  of  broad  general  authority  Ln  (k)(l) 
followed  by  several  detailed  provisions, 
that  ensure  certain  minimum  actions  are 
taken.  This  is  consistent  with  the 
approach  taken  by  Congress  in  various 
other  provisions  of  Title  11  of  the  Clean 
Air  Act.  For  example.  Congress  granted 
EPA  broad,  general  authority  to  regulate 
motor  vehicles  and  their  fuels,  as  in 
section  202(a)  and  section  211(c)(1). 
The.se  grants  of  broad,  general  authority 
were  then  supplemented  by  detailed 
provisions  providing  specific  actions 
that  Congress  expected  in  these  areas. 
.§ee.  e.g..  secUon  202(b).  (f).  (g).  (h).  and 
(i),  as  well  ns  sections  211(c)(2),  211(gJ, 


prior  to  the  1990  amendments,  and  the 
various  paragraphs  of  section  211  cited 
above. 

The  regulations  adopted  today  are  a 
reasonable  exercise  of  this  discretionary 
authority.  They  further  Congressional 
goals  by  fostering  achievement  of  the 
important  benefits  that  Congress 
expected  to  flow  fh)m  this  ptTjgram. 
They  are  not  prohibited  by  any 
provision  of  tha  Act  or  any  other  law, 
and  are  well  within  the  range  of 
authority  ^nted  by  Congress' 

The  plain  meaning  of  the  .second 
sentence  of  section  211(k)(l) 
corroborates  EPA's  view  on  it  authority 
to  issue  this  rule.  This  provision 
requires  promulgation  of  regulations 
that  retiuire  a  certain  result.  The  result 
desired  by  Congress  is  clear— the 
greatest  achievable  reductions,  taking 
into  consideration  cost,  energy, 
environmental  and  other  impacts.  There 
is  no  indication  that  EPA's  authority  is 
limited  to  establishing  emissions 
reduction  standards.  In  fact,  this 
pix>vision  would  authorize  EPA  to  adopt 
all  reasonable  requirements  designed  to 
achieve  tlie  required  iiesolt.  The 
regulation  adopted  today  i» designed  to 
ensure  that  the  emissions  reduction 
requirements  for  reformulated  gasoline 
are  achieved  in  a  manner  that 
reasonably  optimizes  the  energy,  cost, 
environmental,  and  other  impacts  of 
this  program.  The  regulations  adopted 
today,  in  combination  with  the 
regulations  promulgated  in  December 
1993.  act  together  to  achieve  this  result. 

Finally.  EPA  believes  that  section 
211{k)(4)  does  not  preclude  the 
renewable  oxygenate  provisions 
proposed  herein.  Section  211(k)(4) 
states  that  the  Administrator  "shall 
certify  a  fuel  formulation  or  slate  of  fuel 
formulations  as  complying  with  Ibis 
subsection  if  such  fuel  or  fuels — (i) 
comply  with  the  requirements  of 
paragraph  (2).  and  (ii)  achieve 
equivalent  or  greater  reductions  •   •  • 
than  are  achieved  by  a  reformulated 
gasoline  meeting  the  applicable 
requirements  of  paragraph  (3)."  This 
could  be  interpreted  as  requiring 
certification  of  a  fuel  that  met  the 
oxygen  and  other  requirements  of 
paragraph  (2)  and  the  emissions 
requirements  of  paragraph  (3)  even  if  it 
did  not  comply  with  the  proposed 
renewable  oxygenate  requirement. 
Section  211(k)(l),  however,  authorizes 
EPA  to  establish  requirements  above 
and  beyond  those  required  under 
pjmigraph  (2)  and  (3),  and  section 
211(k)(l)  and  (4)  must  be  read  together 
to  provide  a  meaningful  interpretation 
to  both  provisions.  EPA  believes  that  a 
reasonable  interpretation  requires 
certification  of  a  fuel  as  reformulated  as 
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House  bill  used  broader  language 
authorizing  EPA  to  establish 
"requirements,"  as  currently  found  in 
section  211(k)(l).  Likewise,  the  second 
sentence  of  the  Committee  bill  provision 
referred  to  "such  standards,"  while  the 
House  bill  broadened  this  to  "such 
requirements."  ■»  The  House  intended  to 
broaden  EPA*s  authority,  not  limit  it, 
and  these  changes  were  eventually 
adopted  by  Congress. 

Tne  Committee  bill  was  amended  in 
several  other  significant  ways  prior  to 
final  passage  by  the  House.  For 
example,  many  of  the  specific 
reformulated  gasoline  requirements  now 
found  in  section  211(k)(2)  through  (10) 
were  first  debated  and  adopted  on  the 
floor  of  the  House.  Nonetheless,  the 
general  .structure  of  section  211(k)(l) 
stayed  the  same  with  the  exceptions 
noted  above.  This  indicates  that  from 
the  very  beginning  the  House  intended 
to  provide  EPA  with  broad  general 
authority  to  establish  reasonable 
requirements  for  a  reformulated  gasoline 
program.  The  vast  bulk  of  the  legislative 
history  in  the  House  is  directed  at  the 
subsequent  adoption  of  fairly  specific 
minimum  requirements  for  reformulated 
gasoline,  with  no  indication  that 
Congress  intended  to  otherwise  limit 
this  broad,  general  grant  of  agency 
authority. 

b.  Sendee— The  legislative  history  in 
the  Senate  likewise  shows  a  desire  to 
broaden  EPA's  authority  in  this  area. 
The  bill  reported  out  of  the  Senate 
Committee  on  Environment  and  Public 
Works  started  from  a  more  restrictive 
position  and  authorizing  EPA  to: 

(1)  •  •  *  promulgate  jegulations 
establishing  specifications  for  fuel  quality 
which  will  minimize,  to  the  extent 
economically  and  technically  achievable, 
emissions  |of  various  pollutants]  •   *   •.(2) 
In  order  to  achieve  and  maintain  attainment 
of  ambient  air  quality  standards,  the 
Administrator  may  promulgate  regulations 
*  *  *  establishing  specifications  for  fuels 
(including  regulations  requiring  the 
availability  or  sale  of  fuels  meeting  the 
sp>ecirications  in  a  nonattainment  area  or 
areas)  to  reduce  emissions  of  pollutants 
subject  to  a  standard  under  this  title  or 
hazardous  air  pollutants  from  motor  vehicles. 
In  establishing  such  specifications  and 
availability  requirements  the  Administrator 
shall  consider  other  environmental  effects 
which  would  result  from  production  and  use 
of  f6els  meeting  the  specifications.* 

This  provision  is  much  narrower  than 
that  reported  out  of  the  House 


nl  "d 


101-490, 101st  Cong.  2d  Sess.  60 
.It  1  A  Legislative  History  of  the 
nii-iiiiments  of  1990  at  3021  (1993) 


at  ;i;i2i-2i. 


■*  S.  1 630  as  passed  by  the  House  of 
Representatives:  2  Leg.  Hist,  at  2059. 

'  S.  Rep.  at  639-40.  The  relevant  portions  of  the 
Mitchell-Dole  substitute.  Amendment  No.  1293, 
debated  on  the  floor  of  the  Senate,  were  identical 
to  the  bill  reported  out  of  the  Senate  Committee.  5 
Leg.  Hist,  at  7552-54. 


Committee.  The  authority  to  establish 
"specifications"  is  clearly  limited  to 
specifications  to  reduce  emissions  of 
sp)ecified  pollutants,  and  the 
specifications  are  limited  to  those  aimed 
at  achieving  and  maintaining  attainment 
of  the  NAAQS.  It  also  clearly  requires 
that  such  specifications  and 
requirements  be  written  as  performance 
standards. 

Most  of  the  amendments  and  debate 
on  this  provision  focused  on  a  number 
of  detailed  minimum  requirements  that 
parallel  the  current  reformulated 
gasoline  provisions  found  in  section 
211(k)(2)  though  (10).  However,  certain 
very  important  changes  were  made  to 
the  general  authority  provisions.  First, 
the  second  paragraph  of  the  provision 
was  replaced  in  its  entirety  with  broader 
language  that  more  closely  parallels  the 
version  adopted  by  the  House.  The 
Senate  approved  a  floor  amendment  by 
Senator  Daschle  requiring  that: 

The  Administrator,  pursuant  to  paragraph 
(H*  •  •  promulgate  regulations  establishing 
specifications  for  reformulated  gasoline  to  he 
used  in  conventional  gasoline  fueled  vehicles 
tin  specified  ozone  nonattainment  areasl.*" 

This  amendment  removed  the 
limitation  that  the  specifications  could 
only  be  designed  to  reduce  emissions 
and  achieve  and  maintain  attainment, 
significantly  broadening  EPA's 
authority.  Nonetheless,  the  provision 
passed  by  the  Senate  was  narrower  than 
the  House  bill.  Even  though  paragraph 
one  of  the  provision  was  somewhat 
similar  to  the  second  sentence  of  current 
section  211(k)(l),  the  Senate  bill  did  not 
contain  a  general  grant  of  authority  as 
found  in  the  first  sentence  of  section 
211(k)(l).  It  also  more  narrowly 
authorized  EPA  to  establish 
specifications,  instead  of  requirements. 

c.  Conference  Committee  Bill — ^The 
Conference  Committee  on  the  House 
and  Senate  bills  rejected  the  Senate's 
narrower  limits  on  general  authority  and 
instead  reported  out  the  broader,  more 
general  authority  provision  found  in  the 
House  bill.''  This  provision  was  then 
adopted  in  the  final  bill.  This  legislative 
history  indicates  that  both  houses,  to 
different  degrees,  moved  to  broaden  the 
agency's  authority  to  implement  the 
reformulated  gasoline  program.  The 
final  bill  adopted  by  Congress  rejected 
the  narrower  approach  from  the  Senate 
and  instead  approved  the  more  general 
language  from  the  House.  While  there 
was  little  discussion  of  this,  the  textiial 
changes  described  above  lead  to  the 
conclusion  that  Congress  intended  to 
provide  EPA  with  broad  general 
authority  to  establish  regulatory 


03  Leg.  Hist,  at  4383-88.  4  Leg.  Hist,  at  6816-lB. 
'1  Leg.  Hist,  at  1548. 


requirements  for  reformulated  gasoline 
There  are  no  indications  that  Congress 
intended  otherwise.  EPA's 
interpretation  is  therefore  fijily 
consistent  and  supported  by  this 
legislative  history. 

d.  Floor  debates  in  the  two  houses — 
The  IbgisiativB  history  does  contain 
extensive  floor  debate  about  the 
reformulated  gasoline  provisions.  While 
these  focus  primarily  on  the  specific 
requirements  found  in  section  211{k)(2) 
though  (10),  they  still  provide  important 
insight  on  overall  Congressional  intent 
for  this  program.'*  First,  Congress 
expected  that  this  motor  vehicle  fuel 
program  would  provide  several" 
important  benefits  for  the  nation.  Most 
obviously  it  would  lead  to  major 
reductions  in  air  pollution  in  the  largest 
metropolitan  areas  with  the  worst  ozone 
nonattainment  pcoblems.  reducing 
ozone  forming  VOCs  and  toxic 
pollutants.  Reformulating  the  gasoline 
used  in  conventional  vehicles  would 
constitute  a  significant  component  of 
the  federal  program  to  control  motor 
vehicle  pollution.  There  was  a  clear 
concern  that  gasoline  had  gotten  more 
polluting  over  the  prior  twenty  years, 
primarily  through  increased  levels  of 
aromatic  compounds  in  gasohne.  used 
to  replace  the  octane  previously 
obtained  from  lead  additives.  Benzene 
and  aromatics  were  seen  as  the 
predominant  air  toxic  threat. 

Second,  Congress  emphasized  that 
reformulated  gasoline  would  provide 
benefits  in  the  form  of  improving  our 
energy  security,  reducing  our  reliance 
on  foreign  oil.  and  providing  a  major 
opportunity  for  tlie  agricultural  sector  of 
our  economy  to  market  renewable 
a  Icohols  and  their  deri  vati ves.  This 
would  come  from  the  use  of  oxygenates 
as  gasoline  additives,  including 
renewablie  oxygenates  like  ethanol  and 
ETBE;  In  effect,, Congress  intentionally 
designed  the  reformulated  gasoline 
program  to  obtain  emissions  reductions 
benefits  in  a  way  that  would  promote 
these  other  very  important  benents." 


"The  Conference  Committee  Report  contains 
limited  discussion  of  the  reformulated  gasoline 
I'mfsriun.  and  the  Reports  for  the  bills  reported  out 
of  the  respective  House  and  Senate  Committee's  am 
of  limited  use  a»  these  bills  were  changed 
.significantly  prior  to  passage.  The  floor  debdies. 
however,  do  contain  extensive  discu.'ssion  of  the 
bills. 

"  For  oxiimple.  the  following  statements  are  fn)m 
the  floor  debate  on  the  Conference  Committee  bill: 
1  Log.  Hist,  at  851-856  (Sen.  Uurenoerger);  1  Leg. 
Mist,  at  1154-71  (Sen.  Simpson);  1  Leg.  Hist,  at  969 
(.Snn.  Baucus):  1  Leg.  Hist,  at  1073  [Sen.  Dole):  1 
Leg.  Hist,  at  1187  (Kep.Dingell);  1  Log.  Hist.  «l  1195 
(K([..  Waxman);  1  Leg.  HUi.  at  1209  (Pep.  Sharp): 
1  Leg.  Hist,  at  1203-67  (Rep.  Madigan):  1  l*g.  Hi.<l 
.It  ni5  (Rep.  Hall):  1  I.eg.  Hist,  at  1435  (Rep. 
Kichardsonii  Similar  statements  were  made  during 
(Mnsider.ttinn  of  tlio  rejipoctivo  Hi)ti.s.>  nnd  .Senate 
ill  M.S. 


Third,  the  structure  developed  by 
Congress  to  obtain  these  various  benefits 
involved  a  complex  balance  between 
imposing  detailed  requirements  and 
preserving  refiner  flexibility.'"  The  floor 
debates  include  detailed  responses  by 
individual  members  of  Congress  to 
various  arguments  that  Congress  was 
mandating  "government  gas"  or  a 
"recipe,"  or  was  mandating  use  of  only 
one  oxygenate,  such  as  ethanol."  The' 
floor  debates  also  show  there  was  no 
common  understanding  of  terms  such  as 
"fuel  neutral,"  or  "government  gas."  or 
even  whether  certain  provisions  did  or 
did  not  require  the  use  of  a  specific 
oxygenate  such  as  ethanol.  These 
debates  de  make  clear,  however,  that 
Congress  designed  the  detailed 
provisions  in  section  211(k)(2)  through 
(10)  to  ensure  achievement  of  various 
benefits  from  this  program,  while 
retaining  an  appropriate  degree  of 
refiner  flexibility. 

Various  statements  were  made  by 
different  members  of  Congress  that  any 
oxygenate  could  be  used  that  met  the 
oxygen  content  and  emissions  reduction 
requirements  for  reformulated 
ga.soline.'^  These  statements  reflect 


"This  complex  balance  can  be  seen  in  the 
various  specinc  requirements  of  section  211(k). 
Cxjngre.'w  established  both  specific  content 
requirements  (section  2]l(k)(2))and  minimum 
rec)iiironiBnts  for  either  a  performance  standard  or 
a  ■fomiula."  whichever  EPA  determined  to  be  more 
stringent  (section  211(k)(3)(A)and  (B)).  A 
certification  program  was  also  established,  with 
tPA»to  certify  any  fuel  that  obtained  emissions 
reductions  of  a  fuel  that  met  the  requirements  of 
section  211(k)(2)and  (3).  A  credit  program  was  also 
established  for  the  three  specific  content 
requirements  established  in  section  2n(lc)(2)  and 
(3).  Holh  the  emission.s  performance  standards  and 
content  requii>eraents  of  section  2n(k)(2|  and  (3)  uri 
as  performance  standards  in  light  of  the 
certification  equivalency  provision  of  section 
2ll(k)(4).  For  example,  the  "formula"  of  section 
21  l(k)(JUA)  acts  as  a  performance  standard  based 
on  section  211{U(4). 

' '  From  the  debate  on  the  Conference  Committee- 
1  Log.  Ui&t.  at  853.  855  (Sen.  Durenberger):  1  L.g 
Hist.  Hi  1233  (Rep.  Fields):  1  Leg.  Hist,  at  1263  (Rop. 
Madigan):  1  Leg.  Hist,  at  1270  (Rep.  Svnar):  1  Lea 
Hist,  at  1325  (Rep.  Hall):  1  Leg.  Hist,  at  1395-7 
fRop.  Moorehead).  From  the  debate  on  the  House 
bill:  2  Leg.  Hist,  at  2606.  2694-7.  2701-2.  2750-58 
(Rep.  Richardson):  2  Leg.  Hist,  at  2716  (Rep. 
Dingell):  2  Leg.  Hisr.  at  2717  (Rep.  Lent):  2  Leg 
Hist,  at  2722  (Rep.  Michel):  2  Leg.  Hist,  at  2733- 
34  (Rep.  Synar).  From  the  debate  on  the  .Senate  bill 
4  Leg.  Hist,  at  6812.  15. 19  (Son.  Daschle):  4  Uc. 
Hist,  at  e82a-21(Sen.  McClure);  4  Leg.  Hist,  at  6824 
(Sen.  Crassley):  4  Leg.  Hist,  at  6B25  (.Sen.  NIrkles)- 
4  Leg  Hist,  at  6829-30  (Sen.  Wirth):  4  \j^.  Hist  at 
6836  (.Sen.  Dole):  4  Leg.  Hist:  at  6836  (Sen. 
Johnston). 

"S,H\  e.g..  4  Leg.  HisL  at  6812  (Sen.  Daschle). 
rfOd  1  Leg.  Hi.st.  at  1218  (Rep.  Sharp,  noting  that 
"lt(he  Administrator  may  not  di.scriminale  among 
these  different  oxygenates,  and  .should  encourage 
fair  competition  among  them.  As  long  as  the 
percentage  weight  requirement  is  met.  and  other 
irqiiimiientu  ofnevi-  217tk) .  .  .  are  siitiffiecl.  any 
oxygenate  should  he  allowed  to  satisfy  new  United 
Slates  nerds.")  Also  .see  1  Leg,  Hist,  at  1325  (Rep. 
Iliilll.  EI'A's  renewables  requirement  is  fully 


Congress'  interest  in  retaining 
appropriate  refiner  fiexibilitv.  However, 
they  only  address  compliance  with  the 
oxygen  content  requirement  mandated 
under  sec:tion  211(k)(2)  and  the 
emissions  reduction  requirements 
mandated  under  section  211(k)(l)  and 
(3),  and  do  not  address  compliance  with 
additional  requirements  established 
under  section  211(k)(t).  Thev  do  not 
indicate  an  intention  to  preclude  EPA 
from  appropriately  exercising  its 
authority  under  section  211(k)(l)  to 
either  require  greater  than  the  minimum 
reductions  called  for  in  section  211(k)(3) 
or  to  establish  additional  requirements 
like  the  renewable  requirements.  Given 
the  ambiguity  in  the  debates  on  this 
issue  and  the  Act's  provision  that  tiie 
requirements  of  (k)(2)  be  issued  under 
the  (k)(l)  rulemaking  authority,  EPA 
believes  this  rule  may  also  be 
considered  a  reasonable  implementation 
of  the  {k)(2)  oxygen  content 
requirement. 

This  legislative  history  indicates  that 
while  Congress  itself  did  not  choose  to 
mandate  any  one  oxygenate  or  class  of 
oxygenate,  it  also  did  not  restrict  EPA's 
ability  to  require  the  use  of  a  cla.ss  or 
category  of  oxygenates  if  that  would 
reasonably  ensure  achievement  of  these 
benefits  and  would  not  inappropriately 
limit  the  operational  flexibility  of 
refiners  and  importers.  The  renewables 
requirement  is  entirely  consistent  with 
this  approach.  It  is  designed  to  achieve 
important  goals,  and  includes 
provisions  specifically  designed  to 
maximize  the  fiexibility  of  refiners  in 
meeting  the  requirement." 


consislani  with  this— refiners  may  use  any 
oxygenate  as  long  as  the  resulting  gasoline  meets 
the  oxygen  content  and  renewable  recjuirements 
e.siablished  under  section  21l(kl, 

'•'Certain  commenters  claimed  that  the 
requirement  was  inconsistent  with  Congressional 
intent  as  expressed  in  the  debate  over  the  Energy 
Policy  Act  of  1992.  Congress  rejected  an 
amendment  to  that  bill  which  would  have  reqmrwl 
that  an  increasing  portion  of  the  octane  in  all 
gasoline  be  obtained  from  domestically  produced, 
renewable,  nonpetroieum  sources.  The  floor  debate 
on  this  amendment  indicates  several  reasons 
various  members  of  Congress  were  opposed  to  this 
amendment,  including  concern  that  there  would 
not  be  enough  supply  of  ethanol.  concern  over 
po&sible  interference  with  implementation  of  the 
Clean  .\ir  Act  (based  on  a  confusing  provision 
add.T;ssing  the  interrelationship  of  the  two  laws  and 
auihorily  under  the  amendment  for  D(}E  :o  waive 
the  re«jiiirement  for  air  quality  rea.sons),  as  well  as 
concern  over  not  being  fuel  neutral.  EPA  thoreforE 
believes  that  the  rejection  by  the  House  of 
Rppreseniatix'es  in  1992  of  an  amendment  to  m 
unrelated  statutory  provision.  ap[iarently  based  on 
<i  wide  number  of  different  reasons,  is  not  relovant 
to  (Uingresss  prior  intent  in  I'.KM)  when  ;i  amended 
theClean  Air  Act.  Section  !508  of  the  Omnibus 
Hudgel  Reconciliation  of  1987  is  much  more 
relevant  on  Ihe  issue  of  ConKnessional  mieni  and 
siipjKjrts  EP.\'s  interpretation  and  nile.  42  l)..S.C. 
7545  In  that  provision.  C>ingrt!Vi  found  that  the 
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increasingly  dependent  on  the 
its  energy  needs,  that  ethanol  could 
ne  to  produce  a  cleaner  burning 
ution,  and  that  ethanol  was  a 
and  its  increased  use  would 
costs  and  grain  surpluses  and 
That  bill  explicitly  states  the  .sense 
EPA  should  use  its  authority  under 

to  requ  ire  greater  use  of  ethanol 
EPA's  renewable's  requirement  is 
with  this  statutory  provision, 
dfbate  on  Conference  Committee  bill: 
(Sen.  Durenberger  noted  that 
standards  and  the  formula  were 
rements,  and  EPA  had  authority  to 
imissions  reductions  if  appropriate); 
g  58-69  (colloquy  between  Sen. 

Sen.  Baucus  on  same  point);  1  Leg. 
.  Sharp  discusses  the  threat  that 
:ise  its  authority  to  reinstate  a 
the  1970's  oil  price  and  allocation 
Hist,  at  128-9  (Rep.  Bliley)  ("It  is 
n  211(k)(1)|  be  viewed  as  residual 
ify  the  more  specific  requirements 
.").  From  the  debate  on  the  Senate 
at  5052-3  (Sen.  Symms  recognized 
dorted  out  of  the  Committee  on 
d  Public  Works  provided  EPA 
uthority  when  he  noted  that  "the 
\dministrator ...  to  promulgate 
ishing  specifications  for  fuel 
essence,  would  give  the 
e  authority  to  mandate  specific  fuel 
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legislative  history  makes  it  clear  that  in 
addition  to  emissions  reductions. 
Congress  expected  that  reformulated 
gasoline  would  benefit  the  nation  by 
obtaining  various  energy  and  other 
benefits  from  the  expanded  use  of 
oxygenates,  including  specifically  the 
benefits  from  using  renewable 
oxygenates  like  ethanol  and  ETBE. 
EPA's  interpretation  and  this  rule  are 
fully  consistent  with  this  Congressional 
goal. 

Congress  established  a  complex 
statutory  structure  to  ensure 
achievement  of  these  various  goals 
while  retaining  an  appropriate  degree  of 
refiner  flexibility.  EPA's  final  rule  is 
carefully  designed  with  refiner 
Oexibility  in  mind,  and  draws  an 
appropriate  balance  between  obtaining 
the  benefits  from  using  renewable 
oxygenates  and  retaining  refiner 
flexibility.  For  example,  the  rule 
establishes  as  close  to  a  performance 
standard  as  is  currently  possible,  does 
not  mandate  one  specific  fuel  or  fuel 
additive,  allows  for  a  phase-in  over  two 
years  to  minimize  disruption,  allows 
averaging  over  a  long  time  period,  and 
allows  for  generation,  use  and  trading  of 
credits  to  show  compliance.  It  also  is 
carefully  designed  to  minimize  any 
adverse  environmental  impacts. 

EPA's  interpretation  of  its  authority  is 
consistent  with  the  plain  language  of  the 
statute  and  its  legislative  history,  and 
furthers  the  goals  identified  by  Congress 
for  this  program.  As  such  it  is  a  lawfij 
exercise  of  agency  authority  under 
section  21  l(k). 

B.  Pro^m  Overview 

The  renewable  oxygenate  requirement 
is  one  component  of  the  reformulated 
gasoline  program.  It  does  not  alter  the 
emission  performance  standards  or 
other  provisions  for  the  reformulated 
gasoline  program  contained  in  the  final 
rule  for  reformulated  gasoline  {See  59 
FR  7716;  February  16, 1994).  In 
addition,  it  does  not  mandate  the  use  of 
any  particular  oxygenate,  but  rather 
ensures  a  specified  minimum  use  of  a 
range  of  oxygenates  derived  from 
renewable  resources. 

As  mentioned  previously,  EPA  is 
requiring  that  30  percent  of  the  required 
2.0  weight  percent  oxygen  content  of  all 
reformulated  gasoline  be  produced 
using  renewable  oxygenates.  Renewable 
oxygenates  must  meet  two  criteria  for 
them  to  be  used  to  comply  with  the 
requirements  of  the  program.  First,  they 
must  be  produced  from  non-fossil  fuel 
feedstocks  (i.e.,  other  than  petroleum, 
natural  gas,  coal,  or  peat),  or  their 
oxygen  content  must  derive  from 
oxygenates  produced  from  such 
feedstocks,  as  described  more  fully  in 


section  III.C.l  of  this  notice.  Second,  to 
be  considered  "renewable"  when 
blended  into  VOC-controlled  RFC,  the 
oxygenate  must  not  cause  commingling- 
related  increases  in  fuel  volatility  (i.e., 
the  oxygenate  must  have  a  linear  vapor 
pressure  blending  curve).  In  addition  to 
the  requirements  of  this  program, 
renewable  oxygenates  must  also  be 
approved  for  use  in  gasoline  in  keeping 
with  the  provisions  of  section  211(f)  of 
the  Act,  and  must  be  approved  for  use 
in  reformulated  gasoline  (i.e.,  certifiable 
under  either  the  Simple  or  Complex 
Model,  as  discussed  in  the  final  rule  for 
the  RFC  program). 

The  oxygenates  which  are  expected  to 
meet  these  requirements,  at  least  in  the 
near  term  include:  (1)  Any  alcohols 
derived  from  biomass  or  waste  products 
other  than  untransformed  fossil  fuels, 
except  when  used  in  RFC  designated  as 
•'VOC-controlled,"  and  (2)  all  approved 
ethers  produced  from  renewable 
feedstocks,  when  used  in  either  VOC- 
controlled  or  non- VOC-controlled  RFC 
EPA  recognizes  that  some  non-ether 
oxygenates,  including  some  alcohols, 
may  not  cause  commingling-related 
increases  in  fuel  volatility.  Upon 
submittal  of  sufficient  data 
demonstrating  that  addition  of  a  non- 
ether  renewable  oxygenate  does  not 
cause  a  nonlinear  increase  in  RVP,  the 
Administrator  may  perniit  the  oxygenate 
in  question  to  receive  credit  under 
today's  renewable  oxygenate  program 
when  blended  into  VOC-controlled 
RFC.  However,  methanol  and  ethanol 
will  not  be  granted  such  permission, 
since  the  nonlinearity  of  their  effect  on 
RVP  is  well-established  at  the  present 
time. 

The  program  will  be  phased  in  over 
the  course  of  two  years.  Fifteen  percent 
of  the  minimum  2.0  weight  percent 
oxygen  content  of  reformulated  gasoline 
is  required  in  the  form  of  renewable 
oxygenates,  as  defined  above,  from 
December  1, 1994  through  December  31, 
1995  (hereafter  referred  to  as  the  "first 
year  of  the  program").  Thirty  percent  of 
the  minimum  oxygen  content  in 
reformulated  gasoline  is  required  to  be 
from  renewable  oxygenates  in  1996  and 
each  year  thereafter.  As  a  result,  on 
average  reformulated  gasoline  will  be 
required  to  have  at  least  0.30  weight 
percent  oxygen  content  (15  percent  of 
2.0  weight  percent)  provided  by 
renewable  oxygenates  in  the  first  year  of 
the  program  and  0.60  weight  percent 
oxygen  content  provided  by  renewable 
oxygenates  in  subsequent  years. 

A  program  phase-in  is  necessary 
because  the  reformulated  gasoline 
program  takes  effect  at  refineries 
December  1, 1994.  As  discussed  more 
fully  in  section  III.F  of  this  notice,  EPA 
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is  concerned  that  insufficient  time  is 
available  for  ethanol  producers  to  adjust 
their  production  schedules,  for  ether 
suppliers  to  set  up  contracts  for  the 
purt:hase  of  renewable  alcohols,  for  hiel 
producers  to  obtain  supplies  of 
renewable  oxygenates  for  addition  at  the 
refinery  or  for  blending  with  refinery- 
produced  reformulated  blendstock  for 
oxygenate  blending  (RBOB).  and  for 
terminal  operators  to  build  and  obtain 
permits  for  sufficient  ethanol  and  ether 
storage  and  blending  facilities  in  order 
to  meet  the  full  30  percent  requirement 
in  1995.  Reformulated  gasoline 
producers  may  also  have  to  adjust  their 
gasoline  production  plans  to 
accommodate  a  different  mix  of 
oxygenates  than  they  might  have  used 
in  the  absence  of  today's  rule.  The 
phase-in  addresses  these  leadtime 
concerns,  ensures  a  more  orderly  startup 
of  the  program,  and  minimizes  the  risk 
of  any  market  disruptions. 

The  applicable  renewable  oxygenate 
requirement  (15  percent  or  30  percent) 
applies  year-round.  The  requirement  is 
measured  on  an  oxygen-equivalent  basis 
(i.e..  credit  given  according  to  the 
oxygenate  content  of  the  RFC)  and  is 
based  on  a  per  gallon  oxygen  content  of 
2.0  weight  percent  which  is  consistent 
with  the  minimum  per  gallon  oxygen 
content  standard  in  the  RFC  program. 
However,  the  renewable  oxygenate 
requirement  must  be  met  on  an  annual 
average  basis  and  need  not  be  met  on  a 
per-gailon  basis.  This  requirement 
applies  to  all  refiners  or  importers  of 
reformulated  gasoline  and/or  RBOB.  It 
does  not  apply  to  oxygenate  blenders, 
pipeline  operators,  or  terminal 
operators,  though  such  parties  are 
required  to  abide  by  any  restrictions 
regarding  the  type  of  oxygenate  that  may 
be  blended  into  RBOB  provided  by 
refiners.  Specifically  oxygenate 
blenders,  pipeline  operators  and 
terminal  operators  will  have  to  adhere 
to  the  RBOB  blending  limitations  not 
only  of  the  RFC  final  rulemaking,  but 
also  the  additional  limitations  resulting 
from  today's  rulemaking.  If  a  state 
exercises  the  option  discussed  in 
section  ni.G  of  this  notice  to  address 
shoulder  season  concerns,  the 
enforcement  requirements  on  terminal 
operators  may  be  slightly  altered. 

Refiners  and  importers  of 
reformulated  gasoline  are  also  permitted 
to  generate  and  trade,  on  a  nationwide 
basis,  credits  earned  from  use  of 
renewable  oxygenates  in  excess  of  the 
applicable  minimum  requirement  to 
other  producers  desiring  to  use  a  lesser 
volume  of  renewable  oxygenates.  Such 
credits  can  be  used  to  satisfy  part  or  all 
of  a  refiner's  renewable  oxygenate 
requirement  for  the  same  calendar  year 


that  the  credits  are  earned.  No  banking 
of  credits  between  calendar  years  is 
allowed.  The  averaging  and  trading 
provisions  established  today  for  the 
renewable  oxygenate  program  will  have 
no  adverse  environmental  impact  since 
today's  action  does  not  alter  the  VOC, 
toxics,  and  NOx  emission  performance 
standards  for  reformulated  gasoline.   * 

The  effect  of  these  averaging  and 
trading  provisions  is  to  greatly  expand 
the  flexibility  afforded  refiners, 
particularly  during  the  initial  startup  of 
the  program.  While  the  renewable 
oxygenate  program  takes  effect  for 
refiners  beginning  December  1, 1994, 
individual  refiners  do  not  need  to  blend 
any  renewable  oxygenate  into  their 
gasoline  until  later  in  the  year  or  at  all 
if  they  so  desire.  They  will  just  have  to 
demonstrate  that  they  met  the 
requirements  over  the  course  of  the 
entire  year  through  either  the  blending 
of  greater  than  15%  renewable 
oxygenates  in  the  latter  part  of  the  year, 
or  the  purchase  of  sufficient  credits 
from  other  refiners.  As  a  resuh,  the 
averaging  and  trading  provisions 
effectively  provide  refiners  with 
additional  time  to  meet  the  initial 
requirements  of  the  program,  and  allows 
them  to  smoothly  ramp  up  their  use  of 
renewable  oxygenates  during  the  course 
of  the  first  year  to  the  full  30% 
requirement  in  1996. 

The  renewable  oxygenate 
requirements  are  placed  at  the  refinery 
level  and  will  apply  to  reformulated 
gasoline  sold  in  all  the  covered  areas, 
including  the  opt-in  areas  and  the  two 
covered  areas  in  the  State  of  California 
(Los  Angeles  and  San  Diego).  Details  of 
the  enforcement  program  are  discussed 
in  section  IV  of  this  notice.  Refiners 
who  produce  reformulated  gasoline  for 
use  in  California  beginning  in  March 
1996  are  exempt  from  most  federal 
reformulated  gasoline  reporting, 
recordkeeping,  and  similar  enforcement 
requirements.  As  a  result,  refiners 
producing  California  reformulated 
gasoline  are  not  currently  required  to 
distinguish  between  gasoline  volumes 
sold  in  Los  Angeles  or  San  Diego  and 
gasoline  sold  in  other  parts  of 
California.  However,  the  renewable 
oxygenate  provisions  promulgated  today 
will  apply  to  reformulated  gasoline  sold 
in  Los  Angeles  and  San  Diego,  as 
discussed  in  section  IV  of  this  notice  in 
greater  detail. 

The  Agency  received  a  number  of 
comments  concerning  impacts  of  the 
program  on  VOC  emissions  during  the 
"shoulder  season."  After  considering 
the  issue,  EPA  has  decided  that  a 
limited  change  to  the  program  to 
address  the  shoulder  season  concerns  is 
warranted.  As  discussed  in  section  III.G, 


EPA  has  included  in  the  final  rule  a 
provision  which  would  allow  EPA  to 
extend  the  limitations  on  the  blending 
of  certain  renewable  oxygenates  which 
exhibit  volatility-related  commingling 
effects  to  the  shoulder  season  within 
individual  states  upon  receipt  of  a 
petition  from  the  Governors  of  the  states 
if  certain  requirements  are  met. 

C.  Renewables  Bequirement  and 
Definition 

1.  Renewables  Definition 

The  definition  of  renewable 
oxygenates  adopted  in  this  final  rule  has 
been  expanded  from  that  contained  in 
the  proposal,  but  nevertheless  it  is 
intended  to  limit  credit  toward  the 
renewable  oxygenate  requirement  to 
those  oxygenates  which  EPA  expects  to 
yield  net  fossil  fuel  savings.  The  final 
definition  is  structured  so  as  to  exclude 
from  the  renewables  definition 
oxygenates  produced  in  their  entirety 
from  nonrenewable  sources  such  as 
coal,  oil.  peat,  and  natural  gas  due  to 
their  non-renewable,  fossil  nature.  The 
definition  includes  oxygenates  derived 
wholly  from  renewable  biomass  sources 
including  but  not  limited  to  com  and 
other  grains,  other  food  products,  and 
cellulosic  plant  material.  It  also 
includes  oxygenates  derived  from  waste 
products  such  as  waste  cellulose  and 
plastics,  sewage,  sawdust,  scrap  tires, 
and  methane  recovered  from  landfills. 
EPA  recognizes  that  some  of  these  waste 
products  may  have  been  derived  fro.-n 
fossil  hydrocarbon  sources.  Including 
these  sources  in  the  set  of  permissible 
feedstocks  will  not  by  itself  result  in 
increased  generation  of  such  wastes, 
however,  and  hence  will  not  increase 
consumption  of  materials  which  can  be 
used  as  fossil  fuels. 

The  definition  excludes  waste 
products  that  are  untransformed  from 
their  original  fossil  fuel  form.  As  a 
result,  methane  captured  from  landfills 
would  qualify  as  a  renewable  feedstock 
but  natural  gas  currently  flared  at  the 
wellhead  or  refinery  would  not  qualify 
as  a  renewable  feedstock,  since  it  would 
be  used  in  its  untransformed  state  as  an 
oxygenate  feedstock  and  is  in  fact  a 
fossil  fuel. 

It  should  be  noted,  however,  that  the 
definition  includes  oxygenates  whose 
oxygen  content  comes  from  another 
renewable  oxygenate.  As  a  result,  ethers 
derived  from  renewable  alcohols  and 
isobutylene  which  was  produced  from 
oil  or  natural  gas  would  qualify  as  a 
renewable  oxygenate,  whereas  ethers 
derived  from  nonrenewable  alcohols 
would  not  qualify  regardless  of  the 
source  of  isobutylene. 
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under  the  RFG  program,  thereby 
reducing  commingling  related  emission 
increases  during  the  high  ozone  season. 

As  discussed  in  the  Regulatory  Impact 
Analysis  '^  (RLA)  for  the  RFG  Final  Rule, 
a  thirty  percent  ethanol  blend  maricet 
share  in  a  Phase  I  VOC-controlled 
gasoline  pool  in  VOC  Control  Region  1 
would  increase  the  effective  average 
RVP  of  the  gasoline  pool  (even  if  the 
ethanol  blends  and  non-ethanol  blends 
have  the  same  RVP)  and  thereby 
increase  total  VOC  emissions  (including 
both  exhaust  and  non-exhaust  VOC 
emissions)  relative  to  a  scenario  in 
which  ethanol  blends  had  zero  market 
share.  EPA  estimated  in  the  RIA  for  the 
RFG  Final  Rule  that  the  commingling- 
related  increase  in  VOC  emissions  from 
a  thirty  percent  market  share  for 
ethanol-blended  RFGs  would  result  in  a 
VOC  increase  of  approximately  two  to 
three  percent.  In  other  words,  the 
commingling  effect  would  reduce  RFG's 
Phase  I  VOC  benefits  by  up  to  twenty 
percent.  While  EPA  was  aware  of  the 
comnringling  effect  during  the 
development  of  the  Complex  Model,  the 
effects  could  not  be  reliably  estimated  in 
time  for  proposal  and.  since  adding  the 
commingling  effect  to  the  Complex 
Model  would  have  represented  a 
considerable  change  to  the  model.  EPA 
deferred  adding  the  effect  to  the 
Complex  Model  at  the  time  of  the  RFG 
final  rule. 

The  commingling  effect  does  not 
occur  when  ethers  are  blended  with 
gasoline.  Furthermore,  such  blends  are 
projected  by  DOE  '^  to  require  less  fossil 
energy  than  would  RFG  containing 
nonrenewable  oxygenates.  As  a  result, 
this  program  allows  renewable  ethers 
blended  into  VOC-conU-olled  RFG  to 
receive  renewable  oxygenate  credit 
during  the  high  ozone  season.  Under  the 
final  rule,  the  Administrator  may  allow 
renewable  alcohols  other  than  ethanol 
and  methanol  and  renewable  oxygenates 
other  than  alcohols  and  ethers  to  receive 
such  credit  if  sufficient  information 
demonstrating  the  absence  of  any 
commingling  effects  is  submitted  for  the 
approval  of  the  Administrator.  As  with 
any  fuel  additive,  they  would  also  have 
to  meet  the  requirements  of  section 
211(f)  of  the  CAA.  and  the  RFG 
containing  such  an  additive  must  be 
certifiable  under  the  Simple  Model  or 
Complex  Model,  whichever  is 
applicable. 


"Final  Regulatory  Impact  Analysis  for  the 
Reformulated  Gasoline  Program,  FSSB,  RDSD, 
QMS.  OAK.  US  EPA,  December  1993.  document 
number  V-B-1.  EPA  Doctet  A-92-12. 

'""Energy  Requirements  and  COj-Equivalent 
Emissions  of  RFG."  U.S.  Department  of  Energy, 
)une  6.  1994  and  March  17.  1994  (druft). 


Outside  of  the  ozone  season,  VOC 
reductions  are  not  required  in 
reformulated  gasoline  for  ozone  control 
and  RVP  is  not  controlled.  At  such 
times,  renewable  alcohol  blends  would 
produce  the  desired  fossil  energy 
savings  and  potential  greenhouse  gas 
emission  reductions.  Therefore,  EPA 
will  give  credit  to  renewable  alc-ohols 
blended  into  non- VOC-controlled  RFG, 
the  use  of  which  is  restricted  to  the  non- 
high  ozone  season.  The  only  exception 
to  this,  as  discussed  in  section  III.G,  is 
during  shoulder  season  months  where 
based  on  a  request  from  the  Governor  of 
a  State,  EPA  has  extended  the  non-    • 
commingling  season  beyond  the  VOC 
control  season.  Should  that  occur, 
oxygenates  which  exhibit  commingling 
effects  would  not  be  given  credit  toward 
the  renewables  requirement  in  that  State 
during  the  shoulder  season  as  well. 

3.  Performance-Based  Definition  of 
Renewable 

In  its  proposal.  EPA  solicited 
comments  on  the  proposed  definition  of 
renewable  oxygenates  and,  in  particular, 
on  the  potential  for  establishing  a 
performance  requirement  based  or^ 
energy  consumption  and/or  greenhouse 
gas  emissions  to  define  renewable 
oxygenates.  After  further  consideration 
and  evaluation  of  the  comments 
received,  EPA  has  decided  not  to 
promulgate  a  numerical  type  of 
performance-based  standard  for 
renewable  oxygenates  for  a  number  of 
reasons.  First,  the  degree  of  scientific 
uncertainty  associated  with  quantifying 
energy  consumption  and  emissions  of 
different  greenhouse  gases  throughout 
the  entire  life  cycle  of  various 
oxygenates  is  considerable.  Sec;ond, 
even  if  life  cycle  emissions  could  be 
estimated,  based  on  comments  on  the 
proposal  and  discussions  with  EPA's 
Global  Change  Division  there  is 
currently  insufficient  scientific 
consensus  on  the  relative  warming 
potential  of  various  greenhouse  gases, 
notably  VOC  and  NOx  (the  bulk  of  the 
emissions  other  than  CO2),  to  provide 
reliable  comparisons.  Third,  EJPA  has 
concluded  that  at  the  present  time  it 
would  be  difficult  and  costly  to  collect 
and  verify  tlie  necessary  data  to 
implement  a  performance-based 
standard  for  renewable  oxygenates,  to 
the  point  where  the  recordkeeping  and 
reporting  burden  could  discourage  new. 
more  efficient  feedstock  and  oxygenate 
production  practices.  Fourth,  EPA 
believes  that  the  definition  of  renewable 
oxygenates  contained  in  this  rule  is 
sufficient  to  provide  certainty  that  fossil 
energy  savings  are  being  achieved 
without  the  establishment  of  a 
numerical  performance  standard.  As 


discussed  below  in  section  III.C.4,  the 
group  of  oxygenates  derived  from 
renewable  sources  are  expected  to 
achieve  energy  and  greenhouse  gas 
emission  performance  levels  roughly 
equivalent  to  or  better  than  those 
achieved  by  ethanol  alone.  For  these 
reasons.  EPA  does  not  believe  it  to  be 
appropriate  at  the  present  time  to 
institute  a  performance  standard  for 
renewable  oxygenates.  However,  the 
Agency  reserves  the  right  to  alter  its 
definition  of  "renewable"  to  a 
performance-based  standard  in  the 
future  if  a  reasonable,  workable,  and 
enforceable  definition  can  be  developed 

4.  Renewable  Alcohols/Ethers 
Limitation 

In  the  December  NPRM,  the  only 
oxygenates  included  in  the  proposed 
definition  of  renewable  oxygenates  were 
ethanol  and  methanol  produced  from 
renewable  feedstocks  and  their  ether 
derivatives.  However.  EPA  recognizes 
that  for  a  number  of  rea.sons  the 
production  of  other  oxygenates  from 
renewable  feedstocks  is  likely  to 
produce  fossil  energy  savings  similar  to 
that  for  renewable  methanol  and 
ethanol.  First,  many  of  these  other 
oxygenates  may  at  times  be  produced  as 
co-products  or  by-products  of  methanol 
or  ethanol  production.  As  a  result,  they 
should  have  similar  fossil  energy 
balances.  In  fact,  if  by  including  them  in 
today's  definition  they  are  not  forced  to 
be  separated  out  from  the  ethanol  and/ 
or  methanol  to  make  them  pure,  it  could 
help  reduce  energy  expenditures. 
Second,  even  if  not  co-products,  they 
are  likely  to  be  produced  from  similar 
feedstocks  using  similar  production 
practices  as  those  currently  used  for 
renewable  ethanol  and  methanol.  As  a 
result,  the  energy  balance  should  not  be 
significantly  different.  In  fact,  the 
energy  balance  could  very  well  be 
better,  since  the  energy  balance  of  either 
the  oxygenate  production  itself,  or  that 
associated  with  blending  it  into  RFG, 
may  be  the  reason  prompting  the 
production  of  the  other  oxygenates  in 
lieu  of  ethanol  or  methanol.  Third,  in 
order  for  these  other  oxygenates  to 
compete  in  the  marketplace  with 
renewable  ethanol  or  methanol  they  will 
need  to  be  cost  competitive.  Since  the 
energy  inputs  represent  a  significant 
portion  of  the  costs  of  renewable 
oxygenate  production,  these  other 
oxygenates  are  unlikely  to  be  produced 
(unless  they  are  co-products  as 
discussed  above)  unless  they  are  at  least 
as  energy  efficient  as  the  alternatives. 
Furthermore,  if  they  are  able  to 
compete,  the  oxygenate  they  are  likely 
to  displace  from  the  marketplace  will  be 
the  marginal  renewable  oxygenate 


production  which  is  the  most  costly  and 
inefficient  to  produce  and  therefore 
provides  the  least  energy  savings  to 
begin  with.  Fourth,  while  EPA  does  not 
expect  these  oxygenates  to  represent  a 
large  portion  of  the  renewable  oxygenate 
market,  their  exclusion  from  the 
definition  might  hinder  their  entry  into 
the  market  and  hinder  the  development 
of  new.  energy  efficient  renewable 
oxygenate  production  technologies. 

As  a  result,  EPA  is  including  other 
oxygenates  produced  from  renewable 
feedstocks  in  its  definition  of  permitted 
renewable  oxygenates  under  today's 
rule.  As  discussed  above,  however,  such 
oxygenates  cannot  be  blended  during 
the  high  ozone  season  unless  either  they 
are  converted  to  an  ether  form,  or  it  can 
be  demonstrated  that  they  do  not  cause 
a  volatility  increase  when  commingled 
with  other  gasoline  blends. 

Although  several  commenters 
supported  the  petition  process  which 
EPA  proposed  as  an  optional  means  to 
respond  to  future  developments  in 
oxygenate  technology,  the  Agency  is 
limiting  this  petition  process  to 
determining  whether  the  renewable 
oxygenate  exhibits  commingling  effects 
which  are  relevant  to  their  use  under 
this  program  during  the  summer 
months.  As  discussed  above,  EPA  is 
extending  the  definition  of  renewable 
oxygenate  based  on  its  determination 
that  all  oxygenates  derived  from 
renewable  sources  and  expected  to  be 
used  to  comply  with  this  program 
should  exhibit  energy  benefits  similar  to 
those  resulting  from  ethanol  u.se. 

D.  Averaging  and  Trading 

EPA  is  promulgating  averaging  and 
trading  provisions,  as  proposed,  for  the 
oxygenates  in  reformulated  gasoline 
receiving  renewable  credit  under 
today's  program.  Refiners  are  allowed  to 
average  the  renewable  oxygen  content  of 
reformulated  gasoline  over  the  calendar 
year.  During  the  first  year,  however,  the 
averaging  period  will  run  for  13  months, 
from  December  1, 1994  through 
December  31, 1995,  to  track  the  time 
period  for  the  other  RFG  requirements. 
Refiners  are  also  allowed  to  trade  credits 
earned  by  exceeding  the  renewable 
oxygenate  requirement  to  other  refiners. 
No  banking  of  credits  from  one  year  to 
the  next,  however,  is  allowed,  in  order 
to  keep  the  program  as  simple  as 
possible. 

Averaging  and  trading  provide 
refiners  many  benefits.  For  example, 
averaging  provides  refiners  with 
production  flexibility,  since  every 
gallon  need  not  meet  the  renewable 
oxygenate  requirement.  Trading 
provides  additional  flexibility  by 
permitting  refiners  to  specialize:  it  may 


be  more  cost-effective  for  some  refiners 
than  others  to  produce  reformulated 
gasoline  with  a  renewable  oxygenate 
content.  Trading  enables  those  refiners 
for  whom  it  is  less  cost-effective  to  buy 
renewable  credits  from  those  who  find 
it  more  cost-effective  to  blend  renewable 
oxygenates.  Averaging  and  trading  also 
allow  refiners  to  avoid  any  cost 
associated  with  compliance  margins, 
since  refiners  will  not  need  to  blend 
renewable  oxygenates  in  excess  of  the 
30  percent  requirement  to  assure 
compliance. 

These  provisions  are  especially 
important  during  the  initial  startup  of 
the  program.  While  the  renewable 
oxygenate  program  takes  effect  for 
refiners  beginning  December  1,  1994, 
individual  refiners  do  not  need  to  blend 
any  renewable  oxygenate  into  their 
gasoline  until  later  in  the  year,  or  at  all 
if  they  so  desire.  They  will  just  have  to 
demonstrate  that  they  met  the 
requirements  over  the  course  of  the 
entire  year  through  either  the  blending 
of  greater  than  15%  renewable 
oxygenates  in  the  latter  part  of  the  year, 
or  the  purchase  of  credits  from  other 
refiners.  As  a  result,  the  averaging  and 
trading  provisions  effectively  provide 
refiners  with  additional  time  to  meet  the 
initial  requirements  of  the  program,  and 
allows  them  to  smoothly  ramp  up  their 
use  of  renewable  oxygenates  during  the 
course  of  the  first  year  to  the  full  30% 
requirement  in  the  second  year  (1996). 

1.  Averaging  Period 

USDA  submitted  comments  to  the 
Agency  encouraging  a  season-specific 
averaging  program,  rather  than  an 
annual  averaging  program.  USDA 
argued  that  requiring  the  renewables 
requirement  to  be  met  separately  for 
VOC-controlled  and  non-VOC- 
controlled  gasoline  would  increase  the 
energy  and  environmental  benefits. 
Specifically,  USDA  suggested  tiiat  a 
season-specific  program  would  provide 
additional  incentives  to  convert  ethanol 
that  would  otherwise  have  been  blended 
directly  into  summer  RFG  into  the  form 
of  ETBE.  USDA  argued  that  the  resulting 
reduction  in  summer  ethanol  use  would 
further  reduce  commingling  effects  and 
lead  to  additional  VOC  emission 
reductions  due  to  the  distillation 
characteristics  of  ETBE.  USDA 
suggested  that  a  season-specific  program 
would  provide  the  potential  for  ethanol 
market  share  to  expand  beyond  30 
percent  in  future  years.  The  reader  is 
referred  to  the  RIA  for  a  detailed 
discussion  of  the  seasonal  averaging 
program  suggested  by  USDA. 

EPA  has  considered  the  issues  raised 
by  USDA,  and  has  decided  to  retain  the 
annual  averaging  period  proposed  in  the 
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Decembei  NPRM,  based  on  an  analysis 
of  the  logistical,  energy,  environmental, 
and  cost  i  npacts  of  splitting  the 
summer  apd  winter  seasons.  First, 
seasonal  Averaging  would  require  ETBE 
use  Ln  VOC-controlled  reformulated 
gasoline,  vhicb  presents  serious 
capacity  (  roblems  in  the  short-term. 
Although  only  minor  modifications  are 
necessary  in  order  to  produce  ethers 
from  ethaiol  rather  than  methanol,  it 
will  take  i  ome  time  to  make  those  ether 
productic  q  facility  conversions  and  to 
acquire  the  necessary  construction  and 
operating  permits.  EPA's  analysis 
indicates  that  insufficient  ETBE 
capacity  \  /ould  be  available  to  fully 
meet  the  !  ummer  requirements  of  a 
season-specific  renewable  program  in 
1995  and  likely  also  1996.  As  a  result, 
a  seasona  averaging  program  would 
have  to  tx  ■■  delayed  and/or  phased  in. 
Since,  as  iiscussed  below,  EPA 
anticipatts  the  Phase  II  RFG 
requirem(  ints  to  stimulate  the  use  of 
ETBE,  a  phased-in  requirement  might 
have  littU  actual  impact  on  ETBE  use. 
In  additicn.  a  split  season  program 
would  ini  reduce  additional  complexity 
and  expei  ise  to  the  renewable  oxygenate 
and  refornulated  gasoline  programs. 
ETBE  is  riore  expensive  on  an  oxygen 
content  bisis  than  either  MTBE  or 
ethanol,  <nd  ETBE  provides  smaller 
toxics  emission  reductions  than  other 
oxygenatf  is  included  in  EPA's  RFG 
emission  models,  which  refiners  would 
have  to  o  fset  through  other  fuel 
controls.  Thus,  forcing  ETBE  use  in 
summer  (  asoline  in  order  to  meet  a 
season-sj  ecific  renewable  oxygenate 
requirem  >nt  could  have  increased  the 
cost  of  compliance  with  the  annual 
toxics  re<  uirement  of  the  reformulated 
gasoline  ;  ule,  especially  under  Phase  I 
of  the  RF  J  program,  and  complicated 
impleme  itation  of  the  RFG  program 
given  the  short  leadtime  available.  This 
problem  (vould  have  been  particularly 
severe  di  ring  the  initial  years  of  the 
program,  since  the  refinery 
modifica  ions  necessary  to  offset  the 
increase  n  toxics  emissions  can  require 
several  y  sars  to  complete,  and  since  the 
value  of ':  rrBE's  RVP  benefits  will 
increase  mly  when  the  Phase  11  RFG 
standard  i  are  implemented. 

Furthe  -more,  EPA  concluded  that  the 
purposes  of  the  program  could  be 
achieved  without  a  season-specific 
program.  The  renewable  oxygenate 
program  s  being  promulgated  to 
provide  1  wo  primary  benefits:  reducing 
the  fossi  energy  impact  of  RFG,  and 
stimulating  the  development  of 
renewab  e  fuels  which  can  lead  to 
greenhoi  se  gas  emission  benefits,  this 
would  SI  pplement  the  VOC  and  toxics 


emissions  reduction  benefits  from  RFG. 
ETBE  use  per  se  is  not  required  to 
obtain  these  benefits.  Based  on  the  DOE 
analysis,  ETBE  use  during  the  summer 
does  not  provide  any  additional  fossil 
energy  benefit  than  ethanol  use  in  the 
winter,  and  in  fact,  results  in  a  slightly 
smaller  fossil  energy  savings.  The 
program  may  also  achieve  some 
marginal  crude  oil  savings  and  some 
additional  VOC  emission  benefits  with 
the  use  of  ETBE  during  the  summer 
months  (due  to  the  favorable  front-end 
distillation  characteristics  of  ETBE 
relative  to  ethanol  and  MTBE). 
However,  EPA  does  not  believe  a  split 
season  is  necessary  to  stimulate  the  use 
of  ETBE  in  the  summer  months, 
particularly  when  the  Phase  11  RFG 
standards  take  effect. 

In  summary,  EPA  believes  that  a 
season-specific  program  would  offer 
minimal  energy  and  environmental 
benefits,  would  increase  complexity  and 
impair  compliance  flexibility  resulting 
in  increased  costs  in  complying  with  the 
program,  would  likely  run  into  near- 
term  capacity  limitations,  and  would 
have  no  impact  on  the  overall  use  of 
renewable  fuels.  As  a  result,  EPA 
considers  a  season-specific  program  to 
be  unnecessary  in  order  to  achieve  the 
objectives  of  this  program. 

E.  Level  of  Renewables  Required 

1.  Existing  Renewables  Market  Share 

During  the  rulemaking  process,  EPA 
considered  requiring  greater  and  lesser 
levels  of  renewable  oxygenates  and 
requested  comment  on  the 
appropriateness  of  the  proposed  30 
percent  level  for  renewables.  Under  the 
winter  oxygenated  fuels  program,  which 
began  in  1992,  ethanol  has  been  used  in 
approximately  30  percent  of  the 
oxygenated  gasoline.  That  program 
includes  certain  areas  that  will  require 
RFG,  but  in  general  it  focuses  on  non- 
RFG  areas  with  wintertime  carbon 
monoxide  (CO)  problems.  Based  on  this 
experience,  it  appears  that  splash- 
blended  ethanol  can  be  expected  to  be 
used  in  at  least  thirty  percent  of  the 
oxygenate  market  when  the  RVP 
increase  resulting  from  the  blend  is  not 
constrained,  given  existing  incentives 
for  the  use  of  ethanol  and  other 
renewable  oxygenates.  The  30  percent 
requirement  for  the  renewable 
oxygenate  program  helps  assure  that,  at 
minimum,  renewable  oxygenates  will  be 
used  to  cm  extent  similar  to  what  would 
have  occurred  in  the  RFG-related 
oxygenate  market  had  the  air  quality 
imperatives  of  the  RFG  program  not 
required  constraints  on  RVP  levels.  This 
will  avoid  a  situation  where  the 
requirements  and  complexity  of  the  RFG 


program  limit  the  growth  of  renewable 
oxygenate  use.  Today's  renewable 
oxygenate  requirement  will  in  effect  set 
a  floor  to  avoid  reduced  use  of 
renewable  oxygenates  in  the  future.  It 
does  not  set  a  ceiling,  and  should  not 
interferfi  with  growth  of  renewable 
oxygenate  use.  There  are  no  similar 
restrictions  placed  on  the  remaining  70 
percent  of  the  RFG  oxygenate  market. 
As  discussed  below  in  section  in.E.4,  if 
MTBE  dominates  this  portion  of  the 
RFG  oxygenate  market  as  anticipated. 
MTBE  use  will  still  grow  dramatically 
over  its  current  demand. 

2.  Renewables  Production  Capacity 

In  the  December  proposal.  EPA  stated 
that  given  the  current  absence  of 
renewable  methanol  capacity,  ethanol 
and  its  ether  derivatives  were  likely  to 
be  the  primary  oxygenates  used  to  meet 
the  renewable  oxygenate  requirement  in 
the  short  term.  Based  on  1990  data,  EPA 
estimated  that  the  30  f>ercent  renewable 
oxygenate  requirement  would  require  an 
average  production  of  roughly  630 
million  gallons  of  ethanol  per  year,  or 
about  60  percent  of  EPA's  estimate  of 
current  ethanol  production  capacity  of 
roughly  one  billion  gallons  per  year. 
EPA  has  updated  these  estimates,  as 
discussed  more  fully  in  the  RIA,  and 
now  estimates  that  approximately  670 
million  gallons  per  year  of  ethanol  will 
be  needed  to  meet  the  requirements  of 
the  renewables  program  alone  in  the 
1995-1996  time  frame.  Other  analyses 
have  reached  similar  conclusions;  for 
example,  USDA's  analysis  indicates  that 
the  30  percent  renewable  oxygenate 
requirement  would  require  an  average 
production  of  680  million  gallons  per 
year.  As  discussed  below  in  section 
UI.F,  EPA  believes  that  this  new 
demand  can  be  met,  provided  there  is  a 
phase-in  of  the  program  in  1995.  A 
phase-in  will  give  oxygenate  producers, 
refiners,  and  terminals  one  additional 
year  to  obtain  permits,  construct 
facilities  and  negotiate  contracts  before 
the  full  program  goes  into  effect  in  1996. 

3.  Comments  Regarding  the  Level  of 
Renewables 

The  majority  of  comments  from 
ethanol  suppliers  and  feedstock 
producers  who  addressed  the 
appropriate  level  of  renewable 
oxygenates  supported  the  30  percent 
requirement.  The  primary  rationale  for 
their  support  was  that  the  current 
market  share  for  ethanol  in  the 
oxygenated  fuels  program  should  be 
maintained. 

Comments  were  recuived 
recommending  both  higher  and  lower 
levels  of  renewable  oxygenates.  Higher 
levels  were  suggested  in  the  belief  that 
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the  ethanol  industry  needed  the 
additional  encouragement  through  just 
such  an  incentive  to  grow  at  a  more 
desirable  rate.  At  this  point  in  time, 
however,  the  30  percent  renewables 
requirement  in  those  areas  covered  by 
the  RFG  program  represents  a 
considerable  stimulus  to  the  renewable 
oxygenate  industry.  EPA  believes  that  a 
larger  renewable  oxygenate  requirement 
would  call  into  question  the  near-term 
feasibility  of  the  renewables  program. 
Furthermore,  EPA  believes  that  the  30 
percent  level  is  ail  that  is  necessary  to 
overcome  the  ethanol  blending 
limitations  in  RFG  caused  by  the  VOC 
performance  standard,  since  this  is  the 
level  ethanol  was  able  to  achieve  absent 
any  blending  restrictions  under  the 
winter  oxygenated  fuels  program.  In 
addition,  the  30  percent  renewables 
requirement  being  promulgated  today  is 
a  minimum  requirement.  It  does  not 
prevent  renewable  oxygenates  from 
increasing  their  share  of  the  gasoline 
oxygenate  market. 

Many  of  those  opposing  the  30 
percent  requirement  argued  that  it  could 
create  the  potential  for  supply 
disruption  and  significant  cost  increases 
in  the  short-term.  The  oil  and  MTBE 
indu.stries  objected  to  the  necessity  for 
a  renewable  oxygenate  program  out-of- 
hand.  They  argued  that  since  ethanol 
already  has  a  large  portion  of  the  current 
wintertime  oxygenated  fuel  market  and 
since  the  market  for  ethanol  would 
likely  increase  when  the  RFG  program 
begins  in  1995,  the  30  percent 
renewable  oxygenate  program  was 
unnecessary.  Others,  notably  state  air 
pollution  control  officials, 
recommended  that  the  30  percent 
requirement  be  lowered  to  10  percent  in 
order  to  mitigate  any  potentially 
negative  environmental  and  energy 
impacts,  as  well  as  to  allow  the  market 
more  input  in  selecting  the  oxygenates 
used  in  the  program.  EPA  has 
considered  these  comments  but 
continues  to  believe  that  the  30  percent 
requirement  is  appropriate  and  feasible 
given  the  energy  and  environmental 
benefits  of  the  renewables  requirement 
and  long-running  governmental  policies 
to  promote  renewable  fuels.  The  basis 
for  these  conclusions  is  discu.s,sed 
elsewhere  in  "this  notice  and  in  the  RIA. 

4.  Implications  for  Non-Renewable 
Oxygenates 

EPA  believes  the  30  percent  level  will 
provide  the  benefits  identified  above 
and  stimulate  the  development  of  a 
divt;rse  supply  of  oxygenates  for  the 
oxygenate  market.  The  30  pen:ent 
u.quirement  will  ensure  a  strong  role  for 
renewable  oxygenates  in  the  RFG 
program  while  still  permitting  the 


majority  of  the  RFG  oxygenate  market 
share  to  be  open  to  any  oxygenate, 
regardless  of  the  feedstocks  used  to 
produce  if.  Even  with  today's  rule, 
production  of  MTBE  and  its  methanol 
feedstock  is  projected  to  increase 
because  of  the  increased  demand  for 
oxygenates  in  the  United  States  as  the 
RFG  program  takes  effect.  MTBE 
demand  would  increase  by  3.1  billion 
gallons  annually  if  it  is  u.sed  in  all  of  the 
remaining  70  percent  of  the  RFG 
oxygenate  market.  Such  an  expansion 
equals  an  approximate  increase  of  170 
percent  from  current  MTBE  usage 
levels.  While  EPA  acknowledges  that 
MTBE  and  methanol  demand  might  be 
even  greater  in  the  absence  of  today's 
rule,  it  is  important  to  note  that  the  RFG 
program  is  likely  to  result  in  dramatic 
growth  in  MTBE,  methanol,  and  ethanol 
production.  Furthermore,  MTBE 
producers  can  modify  their  facilities  at 
relatively  modest  expense  to  produce 
ETBE  if  its  use  should  prove 
economically  advantageous  given  the 
requirements  of  the  RFG  program  and 
today's  rule. 

Similar  conclusions  hold  true  for  the 
natural  gas  industry.  Natural  gas  is  used 
to  produce  methanol  and  isobutylene, 
which  in  turn  are  u.sed  to  produce 
MTBE.  Since  MT^E  produc-lion  is 
projected  to  grow  from  current  levels  as 
a  result  of  the  RFG  program,  EPA 
expects  the  demand  for  natural  gas  for 
oxygenate  production  to  grow  as  well. 
Furthermore,  isobutylene  derived  from 
natural  gas  is  expected  to  play  a  major 
role  in  ETBE  production.  It  should  also 
be  noted  that  oxygenate  production 
represents  a  small  portion  of  total 
demand  for  natural  gas. 

For  these  reasons,  EPA  does  not 
believe  that  today's  action  will  result  in 
significant  adverse  effects  on  the  MTBE. 
methanol,  or  natural  gas  industries,  as 
their  markets  will  dramatically  increase 
with  or  without  today's  action.  This  is 
particularly  the  case  since  a 
considerable  amount  of  ethanol  was 
likely  to  have  been  u.sed  to  satisfy  the 
RFG  program  requirements  absent 
today's  rule.  As  discussed  in  section 
III.F,  based  on  the  expansion  of  ethanol 
production  capacity  planned  prior  to 
this  rule,  ethanol  could  potentially  have 
been  u.sed  to  fulfill  15  percent  of  the 
oxygenate  requirement  of  the  RFG 
program. 

F.  Timing  and  Phase-In 

1.  Introduction 

In  the  NPRM.  EPA  proposed  to 
require  that  renewable  oxvgenates  be 
used  to  meet  30  percent  of  the  2.0 
weight  percent  oxygen  requirement  for 
the  RFG  program.  However,  at  that  time 


EPA  was  concerned  whether  adequate 
supplies  of  renewable  oxvgenates  would 
be  available  and  whether  the 
distribution  infrastructure  was  sufficient 
during  the  initial  years  of  the  program 
without  disrupting  existing  markets  for 
such  oxygenates  or  incurring  excessive 
costs.  With  that  in  mind,  the  proposal 
requested  comments  concerning  these 
issues.  More  specifically,  comments 
were  requested  on  the  appropriate  level 
of  the  renewable  oxygenate  requirement, 
leadtime  requirements  associated  with 
providing  adequate  renewable 
oxygenate  supplies,  the  potential  need 
for  a  phase-in  period,  and  any  other 
.supply-related  issues.  In  response,  EP.^ 
received  considerable  information  on 
the  current  and  projected  supply  of 
renewable  oxygenates,  as  well  as  less 
complete  information  regarding  the 
logistics  of  renewable  oxygenate 
distribution.  The  detailed  analysis  is 
contained  in  the  Regulatory  Impact 
Analysis  (RIA),  and  is  summarized 
below.  Based  on  the  projei:ted  supply  of 
renewable  oxygenates  over  time  and  the 
leadtime  required  to  establish  blending 
and  storage  facilities.  EPA  has 
concluded  that,  while  the  market  ciii 
readily  bear  a  30  percent  requirement 
given  adequate  leadtime.  a  phase-in  of 
the  30  percent  requirement  is  ne(,e.ssary. 
Therefore,  EPA  is  requiring  that  15 
percent  of  the  RFG  program's  2.0  weij;ht 
percent  oxygen  requirement  be  met  frcn 
renewable  oxygenate  sources  in  1993. 
and  that  the  full  30  percent  of  the 
oxygen  requirement  be  met  from  such 
sources  in  1996  and  thereafter. 

The  purpose  of  EPA's  analysis  was  to 
determine  whether  sufficient'  renewable 
oxygenate  supply,  distribution,  tankage, 
and  blending  capacity  would  be 
available  in  19^5  and  1^96  to  meet  the 
program  requirements.  Failure  to  have 
sufficient  supply,  distribution,  tank.i;j,e, 
or  blending  capacity  for  the 
considerable  increase  in  renewable 
oxygenate  demand  could  result  in 
shortages  or  price  spikes  and  could 
interfere  with  the  orderly 
implementation  of  the  reformulated 
gasoline  program. 

In  addition,  EP.^  considered  it  to  he 
desirable  for  a  variety  of  reasons  lo  Limit 
to  the  extent  possible  any  need  to 
displace  substantial  amounts  of  ethanol 
from  existing  markets.  First,  displacing 
ethanol  from  existing  markets  would  do 
nothing  to  expand  the  use  of  renewable 
oxygenates  and  achieve  the  resulting 
benefits.  Second,  shifting  ethanol  from 
existing  markets  to  RFG  markets  would 
not  stimulate  the  introduction  of  more 
advanced  renewable  fuels  production 
technology.  Third,  as  described  in 
sections  III.H  and  VI  of  this  notice,  the 
use  of  ethanol  from  new  or  expanded 
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plants  is  projeaed  to  displace  more 
fossil  energy  than  would  ethanol  from 
existing  plants.  Fourth,  relatively  high 
prices  for  ethanol  would  be  needed  to 
displace  it  fron^  existing  markets, 
leading  to  higher  than  necessary  price 
increases  for  RFG  during  the  initial 
years  of  the  program.  Ethanol  purchase 
contracts  may  ^ready  be  established  for 
1995,  and  breaking  such  agreements  in 
order  to  shift  ethanol  from  existing 
gasoline  markejs  to  RFG  markets  might 
be  difficult  and! costly.  Furthermore, 
approximately  lalf  of  current  ethanol 
consumption  o  :curs  in  states  which 
offer  substantia  tax  credits  for  ethanol 
blends.  These  c  redits  are  equal  in  value 
to  between  10  £  nd  20  cents  per  gallon 
of  ethanol.  To  i  iduce  ethanol  suppliers 
to  shift  ethanol  from  such  markets  to 
unsubsidized  markets  would  likely 
require  a  purch  ase  price  in  excess  of 
current  market  prices  for  ethanol  equal 
to  or  greater  th<  n  the  value  of  the  tax 
credits  availabh  in  existing  markets.  In 
addition,  ethanal  is  currently  used  in 
many  markets  1  o  provide  the  added 
octane  for  mid-  ^rade  and  premium 
gasolines.  Thes  3  gasoline  grades  enjoy  a 
considerable  re;ail  price  premium 
which  can  be  n  fleeted  in  the  price  paid 
for  the  ethanol.  These  price  premiums 
for  ethanol  blended  mid-grade  and 
premium  gasol  nes  may  not  be  available 
to  the  same  ext  mt  in  the  new  renewable 
oxygenate  mar  ets.  particularly  for  the 
full  amount  of  sthanol  expected  to  be 
blended  under  the  renewable  oxygenate 
program. 

The  analysis  examined  each  element 
of  the  renewab  e  oxygenate  supply 
process  separaleiy.  First  EPA  evaluated 
which  renewal  le  oxygenates  would  be 
likely  to  be  use :!  to  fulfill  the  program 
requirements  ciiring  the  early  years  of 
the  program  and  what  volume  of 
oxygenate  that   epresented.  Second, 
feedstocks  for  t  le  production  of  these 
oxygenates  wei  e  examined  to  determine 
whether  suffici  3nt  feedstock  supplies 
would  be  avail  ible.  Third.  EPA 
examined  the  r  dequacy  of  projected 
production  capacity  for  the  dominant 
oxygenates  for  he  first  years  of  the 
program.  Fourl  i.  EPA  investigated 
whether  transp  ortation  and  distribution 
networks  were  adequate  to  support  the 
program  durin  ;  the  initial  years.  Fifth. 
EPA  examined  the  projected  storage  and 
blending  capah  ility  during  this  time 
frame.  EPA  examined  the  capability 
over  time  of  ea  ;h  link  in  the  renewable 
oxygenate  proc  uction  and  distribution 
chain  to  handl  i  the  demands  of  the 
renewable  oxy  ;enate  program,  and 
concluded  thai  a  phase-in  of  the  30 
percent  requin  ment  is  necessary  and 
that  the  phase-  n  being  promulgated 


today  is  an  appropriate  response  to 
leadtime  concerns. 

2.  Likely  Renewable  Oxygenates 

Ethanol  is  likely  to  be  the  dominant 
renewable  oxygenate  used  to  meet  the 
renewable  oxygenate  requirements, 
especially  during  the  initial  years  of  the 
program,  since  it  is  the  only  renewable 
oxygenate  currently  produced  in  large 
quantities.  Since  ethanol  cannot  be 
blended  during  the  summer  months  to 
meet  the  requirements  of  the  program, 
its  use  will  be  concentrated  during  the 
winter  months.  ETBE,  the  simplest  ether 
derived  from  ethanol,  also  is  likely  to  be 
used  in  significant  quantities  since  it, 
unlike  ethanol,  can  be  blended  during 
the  summer  mouths  to  meet  the 
requirements  of  the  program.  As 
discussed  below  in  section  III.F.6, 
however,  ETBE  production  capacity  is 
expected  to  be  virtually  non-existent  in 
1995  due  to  construction  and  permitting 
time  constraints.  Its  use  is  expected  to 
increase  by  1996  through  the  conversion 
of  existing  MTBE  facilities  so  that  the 
requirements  of  the  program  are  met  by 
a  combination  of  ethanol  use  in  the 
winter  and  ETBE  use  year-round.  Other 
renewable  oxygenates  are  not  expected 
to  be  available  in  significant  quantities 
before  1997  given  the  leadtime  required 
to  design  and  construct  new  renewable 
production  facilities.  ETBE  use  is 
expected  to  increase  further  during  the 
summer  months  once  the  Phase  IIRFG 
standards  take  effect  in  the  year  2000, 
since  ETBE  use  will  make  it  easier 
(relative  to  MTBE)  for  refiners  to 
achieve  the  more  stringent  VOC 
performance  standards. 

3.  New  Renewable  Oxygenate  Demand 

Before  EPA  could  evaluate  the 
adequacy  of  the  renewable  oxygenate 
supply,  distribution,  and  blending 
capacity,  it  was  necessary  to  estimate 
the  program's  demand  for  renewable 
oxygenates.  The  estimate  was  derived  in 
terms  of  new  ethanol  demand,  since  as 
discussed  above  only  ethanol  or  ETBE 
are  expected  to  be  used  in  significant 
quantities  during  the  first  few  years  of 
the  program,  and  since  the  use  of  ETBE 
would  not  alter  the  total  amount  of 
ethanol  required  by  today's  rule  because 
the  oxygen  in  ETBE  is  derived  solely 
from  ethanol.  The  ethanol  demand 
created  by  the  program  was  estimated 
by  multiplying  the  projected  1995 
volume  of  reformulated  gasoline 
covered  by  the  Federal  RFG  program 
(including  the  two  covered  California 
areas)  of  38.7  billion  gallons  per  year  by 
the  volume  percent  of  ethanol  (5.7S 
percent)  necessary  to  meet  to  2.0  weight 
percent  oxygen  requirement  in  30 
percent  of  RFG.  As  a  result,  today's 


program  is  estimated  to  require  about 
670  million  gallons  of  ethanol  to  meet 
the  full  30  percent  requirement.  In 
actual  practice,  refiners  may  blend 
greater  or  lesser  amounts  of  ethanol  in 
any  individual  gallon  of  RFG. 
depending  on  such  factors  as  tax  credits 
and  price  and  availability  of  various 
oxygenates. 

■The  actual  amount  of  new  ethanol 
production  required  by  today's  rule  is 
smaller  than  670  million  gallons 
because  some  ethanol  is  currently  sold 
in  areas  covered  by  the  RFG  program. 
Based  on  the  nionthly  reporting  by 
Information  Resources,  hic.  (IRl)  for 
1993,  it  appears  that  as  much  as  2B0 
million  gallons  of  ethanol  is  ah*  ady 
teing  used  in  areas  covered  by  the 
reformulated  gasoline  program  (State- 
wide data  was  weighted  based  on 
population  to  reflect  ethanol     - 
consumption  only  in  the  RFG  areas 
within  the  State).  Not  all  of  this  can  be 
credited  toward  the  renewable 
oxygenate  program,  however,  unless  the 
summertime  use  is  converted  to  ETBE. 
Ba.sed  on  the  IRI  data,  as  much  as  180 
million  gallons  of  ethanol  is  currently 
being  used  during  those  months  of  the 
year  in  which  EPA  would  expect  non- 
VOC -controlled  gasoline  to  be  produced 
(on  average  September  15  through 
March  31).  Thus,  the  amount  of 
additional  wintertime  ethanol 
production  required  to  meet  a  30 
p>ercent  renewable  oxygenate 
requirement  in  1995  wOuld  be 
approximately  490  million  gallons  (390 
million  gallons  in  new.  year-round 
capacity  in  later  years  once  ETBE 
production  capacity  can  be  brought  on- 
line). A  15  percent  phase-in  of  the 
program  would  require  approximately 
155  million  gallons  of  additional 
ethanol  production.  While  this  volume 
of  ethanol  could  be  met  using  exi.sting 
capacity  by  displacing  ethanol  from 
existing  ethanol  markets.  EPA  believes, 
for  reasons  discussed  earlier,  it  is 
desirable  to  minimize  displacing 
significant  amounts  of  ethanol  from 
existing  markets. 

4.  Feedstock  Capacity 

The  next  step  in  EPA's  analyr.is  was 
to  determine  whether  sufficient 
feed.stocks  were  available  to  permit  this 
increase  in  renewable  oxygenate 
production.  According  to  conmients 
received  from  agricultural  interests, 
corn  is  the  feedstock  for  90  percent  of 
current  ethanol  production  and  is 
expected  to  provide  the  vast  bulk  of  the 
feedstock  for  new  ethanol  capacity 
added  in  the  near  term.  Of  the  total. 8. 7 
billion  bushels  of  corn  produced  in  an 
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average  year.'''  approximately  .360 
million  bushels  (approximately  4 
percent  of  average  annual  com 
production)  was  used  to  produce  an 
estimated  900  million  gallons  of 
ethanol.  Therefore,  the  e.stimated  490 
million  gallons  of  new  ethanol  demand 
resulting  from  today's  rule  would 
increase  corn  demand  by  approximately 
195  million  bushels,  or  about  2  percent. 
Based  on  this  analysis.  EPA  has 
concluded  that  the  feedstock  demands 
for  this  progmm  can  be  satisfied  solely 
.  with  corn  without  significant  difficuhy. 
In  addition,  other  feedstocks  can  be 
used  to  produce  renewable  oxygenates, 
including  waste  products  from  farms, 
dair>'  operations,  bakeries,  and  the  soft 
drink  industry:  from  celluiosic  sources 
such  as  grasses  and  fast-growing  energy 
crops,  and  from  such  sources  as  - 
municipal  solid  waste.  Based  on  the 
diversity  and  immense  supply  of  these 
potential  feedstocks.  EPA  has  concluded 
that  feedstock  supplies  are  sufficient  to 
support  the  requirements  of  the 
renewable  oxygenate  progrxim  being 
promulgated  today. 

5.  Ethanol  Supply  and  Production 
Capacity 

Current  11993)  ethanol  operating 
production  capacity  nationwide  has 
been  estimated  by  DOE  to  be 
approximately  1.15  billion  gallons.  Data 
from  IRI  for  1993  estimates  ethanol 
consumption  at  roughly  1.25  billion 
gallons,  and  EPA  received  comments 
from  an  ethanol' producer  that  1994 
ethanol  production  was  projected  to  be 
1.25  billion  gallons.  As  a  result,  current 
ethanol  production  would  be  more  than 
sufficient  to  meet  the  requirements  of 
today's  rulemaking  as  long  as  no 
constraints  were  placed  on  the  volume 
of  ethanol  that  could  be  diverted  from 
existing  markets.  However,  as  discussed 
above,  there  are  several  reasons  why 
EPA  considers  it  appropriate  to 
minimize  to  the  extent  possible 


"According  to  information  provided  by  John  W. 
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diverting  ethanol  from  existing  markets 
to  satisfy  the  renewable  oxygenate 
program.  As  a  result.  EPA  examined  the 
amount  of  current  excess  ethanol 
capacity  and  projected  new  ethanol 
capacity  to  determine  the  amount  of 
renewable  oxygenates  that  would  be 
available  to  supply  the  needs  of  the 
program  being  promulgated  today 
during  the  initial  years  of  the  program. 
The  U.S.  Department  of  Agriculture 
estimates  that  the  current  ethanol 
production  capacity  is  as  high  as  1.4 
billion  gallons  per  year.  One  commenter 
representing  the  ethanol  industry 
submitted  a  list  of  existing  ethanol 
plants  and  their  operational  capacity 
which  suggested  that  current  ethanol- 
production  capacity  is  also  nearly  1.4 
billion  gallons  per  year.  Based  on  this 
production  capacity  information  and  on 
the  current  domestic  ethanol 
consumption  estimates,  it  appears  that 
tliere  may  be  approximately  150  million 
galjons  of  excess  ethanol  production 
capacity  (some  of  which  may  currently 
be  exported)  currently  available  that 
Could  be  used  to  supply  the 
requirements  of  the  renewable 
oxygenate  program.  However,  not  all  of 
this  production  could  be  used  to  supply 
ethanol  for  blending  during  the  winter: 
only  approximately  80  million  gallons 
could  be  supplied  from  current  excess 
capacity  during  the  winter  months. 

In  addition  to  current  excess  capacity, 
a  considerable  amount  of  new  capacity 
is  expected  to  come  on-line  in  the 
remainder  of  1994.  1995,  and  1996, 
according  to  information  supplied  by 
the  Renewable  Fuels  Association  and 
USDA.  This  information  suggests  that 
approximately  305  million  gallons  per 
year  of  additional  ethanol  capacity  is 
currently  under  construction  and  will 
become  available  in  1995.  (Additional 
amounts  are  possible,  but  more 
speculative.)  Furthermore,  plans  were 
being  made  for  another  304  million 
gallons  of  annual  capacity  to  be  brought 
on  line  in  1996.  though  much  of  that 
apparently  depended  on  the  outcome  of 
today's  rulemaking.  USDA  estimated 
similar  increases  in  ethanol  capacity 


of 


over  this  lime  period.  If  should  be  noted 
that  not  all  of  the  additional  capacity 
available  in  1995  would  be  available  at 
the  beginning  of  the  year,  and  not  all  of 
it  could  be  dedi(ated  to  production  only 
during  the  winter  months  as  would  be 
required  until  ETBE  production 
capacity  comes  on-line.  A  similar 
situation  would  occur  in  1996.  After 
considering  these  factors.  EP,'^  has 
concluded  that  approximately  93 
million  gallons  oiadditionalethanol 
production  from  new  capacity  will  be 
available  for  blending  during  the  winter 
months  to  meet  the  program 
requirements  in  1995,  and  an  additional 
157  million  gallons  to  meet  the  program 
requirements  during  the  winter  months 
in  1996. 

It  should  be  noted  that  additional 
ethanol  capacitv  also  may  become 
available  from  torn  processors,  many 
whom  already  have  feedstock 
processing  facilities  in  operation  anri 
would  only  need  to  install  the  capital 
equipment  necessary  to  fennent  the 
starch  and  .separate  ihe  ethanol.  Such 
processors  may  be  able  to  install  ethanol 
production  capacity  relatively  quickly. 
Based  on  comments  received,  however. 
EPA  cannot  conclude  with  any  degree  of 
assurance  that  such  additional  capacity 
will  be<ome  available. 

Based  on  the  foregoing  analv.sis.  EPA 
believes  that  as  much  as  1 73  million 
gallons  of  new  ethanol  production  can 
be  made  available  during  the  winter 
months  to  meet  1995  program 
requirements  and  330  million  gallons 
during  the  winter  months  to  meet  the 
1996  requiremRnts.  After  taking  info 
consideration  the  180  million  gallons  of 
ethanol  currently  blended  in  the  KFG 
markets  during  the  winter  months,  a 
total  of  353  million  and  510  million 
gallons  of  ethanol  should  be  available 
for  blending  during  the  winter  months 
in  both  1995  and  1996.  respectively.  As 
shown  in  the  following  table,  absent  a 
phase-in  and  ETBE  production  capacity. 
317  million  gallons  of  ethanol  would 
have  to  be  diverted  from  existing 
markets  in  1995  and  160  million  gallons 
would  have  to  be  diverted  in  1996. 
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Summary  of  Ethanol  Supply/Demand  (MM  gal)  and  Need  for  Displacement 


New  RenewaWe  Oxygenate  Ethanol  Demand  

Existing  EtOH  D€  mand  in  RFG  Areas  Dunng  Winter' 

Net  New  Winter  ( ;apacity  Required 

Current  Winter  E:  cess  Capacity 

1995  New  Winteii  Capacity  2  3 

1996  New  Winter!  Capacity  ^  3 

Shortfall  (Displackl  from  Existing  Markets) 


sstimates. 

ler  production  can  be  stored  until  the  winter,  then  this  estimate  could  be  increased  slightly. 

new  capacity  is  derived  from  expected  capacities  of  ethanol  plants  under  design/construction  prorated  by  their  projected- 
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aromatics  and  olefins  in  order  to  comply 
with  the  RFG  toxics  and  NOx 
requirements.  Like  MTBE,  ETBE  does 
not  produce  commingling-related 
increases^in  RVP  levels  and  hence  is 
eligible  for  credit  year-round  under- 
today's  rule.  ETBE  also  has  a  lower 
blending  RVP  than  ethanol  or  MTBE, 
which  in  the  near  term  would  permit 
refiners  who  use  ETBE  to  remove  less 
butane  to  reach  a  desired  RVP  level. 
Beginning  in  the  year  2000.  ETBE's  low 
blending  RVP  should  be  even  more 
attractive  when  the  more  stringent 
Phase  II  performance  requirements  for 
RFG  take  effect.  Finally,  larger  amounts, 
of  ETBE  than  MTBE  or  ethanol  are 
needed  to  satisfy  RFG's  oxygen 
requirement,  and  these  larger  amounts 
of  ETBE  would  dilute  undesirable 
gasoline  properties  such  as  sulfur  to  a 
greater  extent  than  would  the  other  two 
oxygenates. 

However.  ETBE  typically  costs  more 
to  produce  than  MTBE  or  ethanol  per 
unit  oxygen.  Because  of  these  cost 
disadvantages  current  ETBE  production 
levels  are  very  low.  EPA  expects  ETBE 
production  to  grow  even  without 
today's  rule  in  order  to  achieve  the  low 
RVT  levels  needed  to  meet  RFG's  Phase 
II  VOC  performance  standards.  Today's 
rule  will  make  ETBE  production  even 
more  attractive,  since  ETBE-blended 
RFG  can  receive  renewables  credit 
throughout  the  year.  However,  EPA  has 
concluded  that  large  amounts  of 
additional  ETBE  capacity  cannot  be 
expected  for  1995.  At  least  one  year  and 
perhaps  longer  is  expected  to  be 
required  before  significant  volumes  of    : 
ETBE  become  available.  According  to 
current  ether  producers,  existing  MTBE 
plants  are  likely  to  require  one  to  three 
years  to  convert  to  ETBE  production.  Up 
to  a  full  year  is  needed  to  acquire 
construction  permits  and  complete  the 
requisite  engineering  work.  Conversion 
of  the  MTBE  plant  to  produce  ETBE  is 
estimated  to  require  from  si"x  months  to 
two  years,  and  .several  months  of  trial 


production  may  be  needed  before  full 
production  of  ETBE  can  commence. 
Furthermore.  ETBE  production  is  also 
dependent  on  the  development  of 
adequate  ethanol  production,  unless  the 
ethanol  is  merely  diverted  from  existing 
markets.  Based  on  this  information.  EPA 
does  not  expect  significant  amounts  of 
ETBE  production  to  be  possible  until 
the  summer  of  1996. 

Furthermore,  ether  production 
process  licensers  also  indicated  that 
plant  conversion  to  ETBE  production 
could.reduce  throughput  (relative  to 
MTBE  throughput),  depending  on  the 
plant  and  the  type  of  equipment 
in.stalled.  The  reduction  is  caused  by 
differing  reaction  conditions  and  the 
different  nature  of  the  reactants 
involved.  Since  considerable  MTBE 
capacity  would  have  to  be  converted  to    - 
ETBE  production  to  satisfy  the  full  30 
percent  renewables  requirement,  EPA  is 
concerned  that  this  loss  of  throughput 
might  create  shortages  of  oxygenates 
during  the  first  year  of  the  RFG  program. 
EPA  believes  that  phasing  in  the 
renewables  requirement  will  reduce  the 
risk  of  such  shortages  and  allow  a  more 
orderly  pha.se-in  of  ethanol  and  ETBE 
production  capacity. 

7.  Transportation 

EPA  hasal-so  analyzed  whether  the 
additional  ethanol  produced  under 
today's  rule  can  be  transported  from 
where  h  would  be  produced  to  where  it 
would  be  consumed.  According  to  the 
Army  Corps  of  Engineers  (Corps),  water- 
based  transportation  is  the  most 
economical  method  of  shipping  ethanol 
both  within  the  Midwest  and  from  the 
Midwest  to  East  Coast  and  West  Coast 
markets.  For  plants  and  markets  without 
access  to  water-based  transportation, 
railway  transportation  is  the  most  likely 
transportation  mode.  EPA  ha.s  analyzed 
each  piece  of  the  transportation 
network,  specifically:  (1)  The  river  barge 
capacity  on  the  Mississippi  River,  (2) 
the  ship  or  ocean  barge  capocily 
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between  the  Gulf  of  Mexico  and  East 
and  West  Coast  markets,  and  (3)  the 
transportation  capacity  for  ethanol 
movement  from  ports  to  retail  markets. 
Based  on  a  1992  report  by  the  Army 
Corps  of  Engineers  regarding  barge 
traffic  on  U.S  rivers,  it  appears  that 
transportation  by  barge  of  all  of  the  new 
ethanol  production  resulting  from 
today's  renewable  oxygenates  program 
would  represent  less  than  1  percent  of 
U.S.  river  barge  capacity.  As  a  result, 
EPA  has  concluded  that  today's  program 
is  unlikely  to  cause  noticeable  changes 
in  shipping  patterns  or  shipping  prices. 
Based  on  current  barge  shipping  prices, 
the  cost  for  .shipping  ethanol  from  the 
Midwest  to  the  Gulf  of  Mexico  is 
estimated  to  cost  4-5  cents  per  gallon. 

The  barges  used  on  inland  waterways 
cannot  be  used  on  the  open  ocean. 
Hence  ethanol  destined  for  East  Coast  or 
West  Coast  markets  must  be  transferred 
to  ocean-going  freighters  or  tankers. 
Nevertheless,  based  on  conversations 
with  New  Orleans  port  officials,  current 
shipping  capacity  should  be  more  than 
adequate  to  supply  the  shipping 
requirements  demanded  by  today's  rule. 
Tran.sportation  from  the  Gulf  to  either 
Coast  is  expected  to  cost  5-7  cents  per 
gallon. 

Not  all  the  ethanol  shipped  from  the 
Midwest  to  other  markets  would  have  to 
be  shipped  by  ocean-going  vessels, 
however,  since  some  of  the  ethanol 
could  be  used  in  ether  plants  located  in 
-  the  Gulf  area  to  produce  ETBE,  which 
then  would  be  blended  into  gasoline 
and  shipped  by  pipeline  to  markets  in 
Texas,  the  Midwest,  or  the  East  Coast. 
Pipelines  are  considered  the  most 
economical  method  of  transporting 
liquids,  and  the  costs  of  shipping  ETBE 
to  RFG  markets  by  pipeline  would  be 
comparable  to  the  costs  of  shipping 
MTBE  to  such  markets. 

Furthermore,  the  averaging  and 
trading  provisions  incorporated  into 
today's  action  can  be  used  to  limit  to 
some  extent  the  amount  of  oxygenate 
transportation  that  is  necessary.  As 
much  as  12  percentage  points  out  of  the 
total  30%  renewable  oxygenate 
requirement  could  theoretically  be  met 
with  ethanol  blended  in  the  Midwest 
RFG  markets  where  transportation 
constraints  are  limited,  and  the- credits 
traded  to  refiners  marketing  RFG  in 
more  distant  markets: 

Given  the  foregoing  analysis  (which  is 
discussed  more  fully  in  the  RIA),  EPA 
does  not  believe  that  transportation^ 
presents  a  bottleneck  to  implementation 
of  today's  mle,  although  there  are  cost 
implications.  Furthermore,  EPA  did  not 
receive  any  comments  suggesting  that 
■transportation  would  pn»serit 


implementation  problems  for  the 
renewable  oxygenate  rule. 

8.  Storage  and  Blending  Capacity 

Given  sufficient  production  of  ethanol 
and  adequate  transportation  from  the 
point  of  production  to  their  final 
markets,  the  remaining  lead-time  issue 
is  that  associated  with  adequate  ethanol 
storage  and  blending  capacity  at  the 
terminals  where  it  is  blended  with 
gasoline.  When  the  ethanol  is  offloaded 
at  its  end-use  market,  it  must  be  stored 
in  large  terminal  storage  tanks.  The 
capacity  of  these  tanks  must  be 
sufficient  to  offload  the  entire  shipment. 
Once  offloaded,  the  ethanol  then  must 
be  blended  with  gasoline.  Some 
terminals  splash-blend  ethanol  with 
essentially  no  additional  equipment  or 
facilities,  while  others  use  more 
sophisticated  blending  equipment.  EPA 
did  not  receive  comments  of  a  nature 
sufficient  to  evaluate  the  adequacy  or 
inadequacy  of  current  ethanol  storage 
and  blending  facilities.  In  order  to 
determine  whether  adequate  storage  and 
blending  capacity  to  support  the 
renewable  oxygenates  program  exists. 
EPA  estimated  the  storage  and  blending 
capacity  being  used  to  meet  the  current 
demand  for  ethanol  in  the  RFG  areas 
and  compared  that  with  the  storage  and 
blending  capacity  that  would  be 
necessary  to  meet  the  program 
requirements.  In  order  to  estimate  the 
current  storage  and  blending  capacity, 
EPA  examined  the  peak  monthly 
ethanol  blending  rates  reported  by  IRI 
for  each  RFG  market  during  1993.  EPA 
extrapolated  this  peak  blepding  rate 
over  the  entire  non-VOC  control  season 
to  estimate  the  current  blending 
capacity  available  to  support  the 
renewable  oxygenate  program.  The 
results  of  this  analysis  are  shown  in  the 
following  table. 

Ethanol  Storage  and  Blending 
CAPACITY  IN  RFG  Markets 


state  (RFG 
areas  only) 


lllinois/'lndlana 

Kentucky 

Wisconsin 

Midwest 
Total 


Connecticut 
Delaware  .... 

D.C 

Maryland  .... 
New  Jersey 


Peak 

Market 

Share'" 


36 
16 
13 


13 

36 

36 

3 

8 


Winter 
Etha- 
nol 
Blend- 
ing Ca- 
pacity 
(MM 
gals)  2  3 


59 

9 

18 

86 


10 
7 
5 
4 

10 


%of 
total 
RFG 
that 
con- 
tains 
renew- 
able 

0>5 


2.6 
0.4 
0.8 

3.8 


0.5 
0.3 
02 
0.2 
0.5 


Ethanol  Storage  and  Blending  Ca- 
pacity IN  RFG  Markets— Contin- 
ued 


state  (RFG 
areas  only) 


New  YorV  .... 
Pennsylvania 

Virginia  

Northeast 
Total 

Texas  

California 

Total  . 


Peak 

Market 

Share '  * 


29 
19 
17 


Winter 
Etha- 
nol 
Blend- 
ing Ca- 
pacity 
(MM 
gals)  2  3 


60 
38 

19 

153 


9 

20 

268 


%of 
total 
RFG 
that 
con- 
tains 
renew- 
able 


2.7 
1.7 
09 

7.0 


0.4 

0.9 

12.1 


_L 


'  Peak  market  share  for  ethanol  blended  in 
any  month  in  19S3  based  on  IRI  data  (assum- 
ing ethanol  blended  at  10  vol%). 

^  Wintertime  ethanol  only  and  no  ETBE  ca- 
pacity. 

3  Peak  ethanol  volume  blended  in  any 
nfwnth  in  1993  rbased  on  IRI  data)  extrapo- 
lated over  the  winter  season,  expressed  as 
millions  of  gallons. 

"Assumes  ethanol  blended  at  3.5  wt%  oxy- 
gen. 

5  Phase-in  would  require  total  of  15%  in 
1995  and  30%  in  1996,  percentages  are 
based  on  proration  o(  ethanol  content  to  2  0 
wt%  oxygen. 

Based  on  this  analysis,  adequate 
tankage  and  blending  equipment  exists 
for  roughly  12  percent  of  the  oxygenate 
required  by  the  reformulated  gasoline 
program  to  be  supplied  by  ethanol 
during  the  winter  months  only.  This  is 
well  .short  of  the  total  30  percent 
required  by  the  program,  and  even  short 
of  a  15  percent  phase-in  level.  In  order 
to  implement  the  program  smoothly, 
this  shortfall  will  have  to  be  made  up 
by  one  of  three  means:  first,  pass  a 
greater  volume  of  ethanol  through 
existing  tankage  and  blending 
equipment;  second,  construct  new 
ethanol  storage  and  blending  capacity  at 
terminals;  or  third,  supplement  ethanol 
blended  at  terminals  with  ETBE  blended 
at  refineries. 

It  is  reasonable  to  assume  that  some 
additional  ethanol  could  be  blended  at 
the  existing  facilities  by  increasing  the 
throughput  of  storage  tanks  and 
blending  equipment,  particularly  in  the 
Midwest  where  the  close  proximity  to 
ethanol  production  facilities  allows  for 
greater  flexibility  in  receiving  and 
blending  ethanol  shipments.  EPA  does 
not  believe  if  unreasonable  to  assume 
that  ethanol  throughput  could  be 
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blended  at  the  refineries  during  both 
summer  and  winter  months.  Since 
refinery-blended  ETBE  would  not 
require  specialized  blending  facilities  at 
terminals,  increased  ETBE  use  might 
reduce  considerably  the  150%  increase 
in  ethanol  blending  capacity  that  would 
otherwise  be  necessary.  Furthermore, 
the  additional  time  provided  by  a  phase- 
in  would  allow  for  the  construction  of 
additional  ethanol  storage  and  blending 
facilities,  most  of  which  could  be  in 
place  at  the  beginning  of  the  annual 
averaging  program  in  January  of  1996. 
Much  of  this  additional  ethanol 
blending  capacity  is  likely  to  be  added 
in  the  Midwest  to  take  advantage  of 
lower  ethanol  transportation  costs  and 
State  tax  exemptions.  However,  even  if 
every  gallon  of  RFG  in  the  Midwest 
contained  10  volume  percent  ethanol, 
only  40%  of  the  renewable  oxygenates 
required  by  the  program  could  be  met 
by  Midwest  ethanol  usage  in  RFG.  As  a 
result,  until  a  significant  amount  of 
ETBE  production  comes  on-line,  ethanol 
storage  and  blending  capacity  in  RFG 
markets  outside  the  Midwest  will  have 
to  expand  by  as  much  as  100  percent 
(i.e.,  rapacity  would  have  to  double). 

9.  Summary  and  Conclusions 

Based  on  the  foregoing  analyses,  EPA 
believes  that  given  the  compliance 
flexibilities  built  into  the  program  it  is 
feasible  for  sufficient  feedstocks, 
production  capacity,  transportation 
capacity,  and  blending  capacity  to  be 
available  to  meet  the  full  30  percent 
renewables  requirement  by  1996. 
However.  EPA  is  concerned  that  neither 
supply  nor  blending  capacity  will  be 
adequate  in  1995  to  satisfy  the  full  30 
percent  requirement.  While  a  supply 
shortfall  could  be  filled  by  diverting 
ethanol  from  its  current  markets  to  RFG 
markets,  such  diversions  would  be 
costly  and  would  not  meet  any  of  the 
objectives  of  today's  rule,  as  has  been 
discussed  earlier  in  this  notice. 
Furthermore,  even  if  such  diversions 
were  to  occur,  EPA  is  concerned  that 
insufficient  blending  capacity  would  be 
in  place  in  1995  to  blend  the  requisite 
volumes  of  ethanol  into  non-VOC- 
controlled  RFG.  The  risks  of  this  are 
significant  and  the  consequences  could 
be  dramatic  with  shortages,  price  spikes, 
and  other  market  disruptions.  For  these 
reasons,  EPA  has  decided  that  a  phase- 
in  of  the  30  percent  renewables 
requirement  is  both  necessary  and 
prudent.  During  the  first  year  of  the 
program  (December  1, 1994  through 
December  31, 1995),  15  percent  of  the 
RFG  program's  minimum  2.0  weight 
percent  oxygen  requirement  must  be 
met  by  renewable  oxygenates.  In  1996 
and  subsequent  years,  the  minimum 


renewables  content  will  increase  to  30 
percent  of  the  RFG  program's  minimum 
oxygen  content.  Even  with  such  a 
phase-in.  it  is  still  likely  that  some 
shifting  will  occur  from  current  markets 
into  the  markets  created  by  today's 
program  as  a  result  of  local  economic 
conditions  and  logistical  considerations. 
However,  these  shifts  are  likely  to  be 
small  relative  to  the  overall  size  of  the 
renewable  oxygenate  program  and 
would  not  materially  alter  the  benefits 
of  today's  rule. 

C.  Shoulder  Srason/NonrCflmniinf;lini; 
Sear,nn 

1.  Summary  of  the  Issue  and  Comments 

EPA  received  comment  on  the  ozone 
impacts  of  the  renewable  oxygenate 
proposal,  particularly  during  the 
"shoulder  season"  periods  of  April  1 
through  May  31  and  September  16 
through  October  31  when  the 
reformulated  gasoline  high  ozone  period 
is  not  in  effect.  During  these  periods, 
VOC-con trolled  RFG  is  not  required  at 
the  retail  level.  Commenters  expressed 
concern  that  the  likely  increase  in 
ethanol  market  share  in  non-VCKD- 
controlled  RFG  would  increase  VOC 
emissions  both  directly  (since  the  RVP 
increase  from  splash-blended  ethanol 
would  not  be  constrained  by  vapor 
pressure  limits  in  non-VOC-controlled 
RFG)  and  indirectly  (since  greater 
commingling  effects  would  occur  as  the 
market  share  for  ethanol-blended  RFG 
increases).  Commenters  representing, 
state  air  quality  regulators  (NESCAUM! 
STAPPA/ALAPCO,  and  CARB),  argued 
that  the  net  result  of  such  increases  in 
average  RVP  levels  during  the  shoulder 
season  would  be  increased  VOC 
emissions  and  higher  ozone  levels, 
espe<;ially  in  the  Northeast  and 
California.  NESCAUM  suggested  that 
EPA  extend  the  season  in  which 
volatility-increasing  alcohols  would  not 
receive  renewable  credit  to  April  1st 
through  October  31st  in  order  to 
eliminate  the  risk  of  any  potential  ozone 
increases. 

Other  commenters  such  as  the  Clean 
Fuels  Development  Coalition  and  the 
Ethanol  Ad-Hoc  Committee  argued  that 
the  use  of  ethanol-blended  RFGs  during 
the  shoulder  season  would  not  cause 
additional  ozone  exceedances  for  two 
reasons.  First,  the  spillover  of  VOC- 
controUed  RFG,  primarily  ether- 
containing  RFG,  would  reduce  shoulder 
season  RVP  levels  below  current  levels. 
Second,  they  believed  other  pollution 
reduction  programs  being  implemented 
over  the  next  several  years  would 
reduce  ozone  precursor  emissions 
during  the  shoulder  season.  The 
combined  effect  would  reduce  such 
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precursors  by  more  than  any  increases 
due  to  increased  ethanol  use,  thereby 
negating  any  detrimental  environmental 
effects. 

2.  EPA  Analysis  of  the  Renewable  ' 
Program's  Shoulder  Season  Emission 
Impact     - 

Although  EPA  agrees  that  increased 
ethanol  use  in  non-VOC-controlled 
ga.soline  is  likely,  the  Agency's  analysis 
indicates  that  any  detrimental 
environmental  effects  should  be 
negligible.  The  reformulated  gasoline 
program  requires  VOC-controlled  fuel  at 
the  terminal  from  May  1-September  15. 
Refiners  have  indicated  that  they  would 
begin  shipping  such  fuel  as  early  as 
March  1  in  order  to  a.ssure  that  low- 
volume  terminals  and  retail  stations 
have  fully  converted  to  VOC-controlled 
RFG  by  May  1  and  June  1,  respectively, 
as  required  by  the  RFG  program. 
Since  mo.st  fuel  is  sold  at  high- 
turnover  retail  outlets.  EPA's  analysis 
shows  that  many  vehicles  will  begin 
operating  on  VOC-controlled  RFG 
during  April.  Also,  most  vehicles  will 
continue  to  operate  on  VOC-controlled 
RFG  until  late  September  or  early 
October,  since  the  fuel  distribution 
system  requires  some  time  to  replace 
summer  fuel  with  winter  fuel  after 
terminals  are  permitted  to  switch  to 
winter  fuel  on  September  16. 
Experience  with  the  federal  volatility 
program  supports  these  conclusions,  as 
discu.ssedin  theRIA. 

EPA  concludes  that  while  increased 
ethanol  use  is  likely  in  RFG  sold  from 
■  mid-October  through  late  March, 
.  increased  ethanol  use  resulting  from  ' 
this  program  will  be  essentially  zero  in 
May  and  will  be  minimal  in  April,  late 
September,  and  early  October. 
Furthermore,  ethanol's  commingling 
effect  changes  relatively  little  at  ethanol 
market  shares  between  30  and  70 
percent  and  decreases  a\  higher  market 
shares.  As  discus.sed  in  section  IIl.F,  a 
number  of  States  in  the  Midwest  and 
Northeast  which  will  participate  in  the 
RFG  program  already  have  peak  ethanol 
market  shares  approaching  or  even 
above  30  pert;ent.  In  addition, 
experience  with  the  winter  oxygenated 
fuels  program  indicates  that  ethanol 
blends  may  well  have  represented  30 
percent  or  more  of  the  winter  RFG 
demand  in  some  RFG  markets  without 
today's  rule  (including  some 
mid  western  and  northeastern  RFG 
markets),  suggesting  that  any  increase  in 
ethanol  use  which  might  ot:cur  during 
the  shoulder  season  would  cause  little 
if  any  increase  in  commingling  effects. 
Both  of  these  factors  suggest  that 
enii.ssion  impacts  resulting  from 
ethanol's" vapor  pressiirt'  l-oost  and 


commingling  effects  during  the  shoulder 
season  will  be  less  than  otherwise 
anticipated.  Since  ETBE  use  in  summer 
RFG  would  likely  reduce  ethanol  use  in 
winter  RFG.  the  extent  of  any  ethanol- 
related  VOC  increase  during  the 
shoulder  season  is  likely  to  decrease  as 
ETBE  capacity  and  usage  increase. 
Finally,  it  should  be  noted  that  VOC 
emissions  are  unconstrained  during  the 
non-VOC  control  season  under  both  the 
RFG  and  volatility  control  programs 
since  such  emissions  are  not  associated 
with  ozone  exceedances  because  they 
do  not  occur  outside  the  summer 
months  in  most  of  the  country.  Thus. 
today's  rule  is  unlikely  to  result  in 
increased  VOC  emissions  during  the 
period  when  such- emissions  are 
c;ontrolled  undercurrent  EPA  fuel 
programs. 


3:  EPA  Analysis  of  the  Extent  of  the 
Shoulder  Season  Air  Quality  Problem 

In  examining  the  shoulder  sea.son 
issue,  EPA  evaluated  the  extent  of  the 
air  quality  problem  during  the  shoulder 
season.  EPA  has  found  that  ozone 
violations  outside  the  May  1  to 
September  15  period  (the  period  during 
which  all  gasoline  at  terminals,  and 
much  of  the  gasoline  at  retail  stations, 
is  expected  to  be  VOC-controlled)  are 
minimal  for  those  RI G  areas  outside  of 
California  and  Texas.  Ozone  monitor 
exceedances  during  September  16- 
OdoberSl  and  the  month  of  April  in 
the  Northeast  cofnprised  fewer  than  4 
percent  of  all  such  exceedances 
recorded  in  RFG  areas  in  1986-1988. 
More  recent  1990-1992  data  for  the 
Northeast  confirm  the  eariier  results: 
less  than  2  perf.ent  of  all  ozone  monitor 
exceedances  recorded  in  RFG  areas 
occurred  in  the  Northeast  in  April,  late 
September,  and  October  (and  none  in 
other  winter  months).  Further 
examination  of  the  1990-1992  data 
revealed  that  the  documented  ozone 
violations  involve  just  two  distinct 
ozone  episodes.  These  episodes  (one  in 
late  April  and  one  in  mid-September) 
happened  very  near  the  time  of  year 
when  much  of  the  RFG  sold  at  retail 
stations  is  expected  to  be  VOC- 
controlled.  The  various  control 
measures  that  apply  year-round  that 
will  be  implemented'to  attain  the  ozone 
standard  on  the  highest  exceedance 
days  should  reduce  ozone 
concentrations  below  the  National 
ambient  air  quality  standard  for  ozone 
in  the  shoulder  sea.son.  Furthermore, 
given  the  analysis  of  fuel  turnover 
discus.sed  previously,  EPA  believes  that 
the  renewable  oxygenate  program  is 
unlikely  to  contribute  to  increased 
ozone  exceedances  or  additional  high 
ozone  episodes  in  the  Northeast. 


However,  the  1990-1992  data  also 
indicate  that  a  substantial  number  of 
ozone  violations  occurred  during  the 
shoulder  seasons  in  the  reformulated 
gasoline  areas  in  California  and  Texas. 
Violations  appear  to  occur  throughout 
the  year  in  both  states.  However,  the 
state  of  California  has  imposed 
additional  fuel  regulations  within  its 
borders  to  address  air  quality  problems, 
and  more  stringent  volatility 
requirements  go  into  effect  throughout 
the  state  of  California  in  1996.  These 
controls  will  already  cover  the  April- 
October  time  frame  in  southern 
California,  and  the  state  of  Californi,. 
can  extend  this  if  they  believe 
additional  volatility  controls  during  the 
period  are  appropriate. 

Although  Texas  did  not  submit 
comments  to  the  Agency  on  this  issu.-. 
the  possibility  does  exist  that  the 
renewable  oxygenate  pro;.;ram  mav 
increase  VOC  emissions  outside  the 
high  ozone  season  in  Houston  and 
Dallas-Fort  Worth.  To  address  this 
problem,  EPA  has  considered  furth«T 
restricting  the  times  during  which  • 
eth-nnol  would  receive  renewables  cn-Jit 
in  this  rule.  However,  the  year-round 
nature  of  Texas'  current  ozone 
exceedances  could  make  such  a  ,soluli<ni 
impractical.  Furthermore,  EPA's 
analysis  of  ethanol  prod  .ict  ion  and 
blending  capacity  indicates  that  furttu-r 
restrictions  on  the  times  when  ethaivcl 
would  receive  renewables  credit  could 
exacerbate  the  supply,  di.stribufion,  iir.d 
blending  concerns  for  1995  and  199r. 
disrussed  in  section  III.F.  As  a  result. 
EPA  does  not  believe  at  this  time  th.it 
revising  the  design  of  a  national 
program  (through  such  means  as 
extending  the  period  when  alcohols  do 
not  receive  credit  toward  the  renewal-les 
requirement  on  a  nationwide  basis)  is 
appropriate.  Furthermore,  EPA  belie\  es 
that  revising  the  design  of  the  program 
on  less  than  a  national  basis  (e.g.,  just 
for  Texas  and/or  California),  would  he 
inappropriate  at  this  point  in  time 
without  taking  into  consideration  the 
unique  requirements  within  each  State. 

4.  Provisions  of  Today's  Rule  Regarding 
the  Shoulder  Season 

As  discussed  above,  EPA  does  not 
expect  today's  lule  to  result  in  increased 
ozone  exceedances  during  the  shoulder 
season.  However,  EPA  recognizes  that 
States  may  wish  to  further  restrict  the 
times  during  uhich  ethanol  blended 
into  RFG  would  receive  cre<lit  towa.-tl 
the  renewable  oxygenate  requireme.it  in 
order  to  address  their  unique  air  qu.ility 
problems.  As  a  result,  EPA  will  exteii.l 
the  non-cominingling  season,  during 
which  oxygeiwtes  such  as  ethanol 
whicli  demonstrate  commiugling-relui.-,l 
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increases  in  RVP  v  ill  not  receive  credit 
toward  the  renew^le  oxygenate 
requirement,  to  an  ^  or  all  covered  areas 
within  a  State  at  tl  e  State's  request, 
subject  to  certain  1  mitations  as 
discussed  below. 

California  is  not  subject  to  the 
preemption  of  stat }  and  local  fuel 
controls  under  section  211(c)(4)  of  the 
Act  and.  therefore  has  broad  flexibility 
in  adopting  its  ow  i  state  fuel  control 
programs.  While  o  ther  states  are  subject 
to  these  provisioni ;,  they  can  also 
implement  their  o  vn  fuel  control 
programs  if  they  a  tj  approved  as  part  of 
their  state  implemsnlation  plan  (SIP)  as 
being  necessary  to  attain  the  national 
ambient  air  qualit  '  standards.  As  a 
result,  the  states  c  mid  take  action  on 
their  own  without  petitioning  EPA  to 
modify  its  progrtu]!.  However,  this 
petition  provision  allows  the  states  the 
additional  flexibil  ty  of  having  the 
federal  fuel  centre  1  program  modified 
(in  this  limited  manner)  to  adjust  to 
their  unique  air  qi  lality  needs. 

The  request  for  jxtension  of  the  non- 
commingUng  seas  )n  must  be  signed  by 
the  Governor  of  tfi  e  State  for  which  the 
extension  is  to  ap|  »ly.  Tlie  petition  must 
include  evidence  iemonstrating  that 
each  of  four  criter  a  have  been  met. 
First,  the  petition  must  include  data 
collected  subsequ  snt  to  the 
implementation  o  the  renewable 
oxygenate  prograi  i  showing  that  an 
increase  in  oxygei  lates  which  produce 
t:ommingling-rela  ed  RVP  increases 
(such  as  ethanol]  las  occurred  in  the 
fuel  sold  in  the  p«  titioning  State  during 
the  shoulder  seasi  in.  and  that  this 
increase  is  likely  o  continue.  Second, 
the  petition  must  include  evidence 
demonstrating  a  \  attem  of  violations 
during  the  shouk  er  season  of  the  ozone 
National  Ambieni  Air  Quality  Standards 
over  the  previous  three  years,  based  on 
ozone  monitorinj;  data,  which  would 
warrant  the  exten  sion  being  requested. 
Ill  effeii.  this  sec<  nd  criterion  would 
rtM^uire  that  the  p  ittem  of  ozone 
violations  extf;nd  into  the  shoulder 
season.  Third,  th<  petition  must  include 
an  analysis  d«n»o  istraling  that  the 
pattern  of  ozone  i  iolations  is  likely  to 
lontiinie  even  wi  h  implementation  of 
all  other  ozone  ai '  quality  conlrol 
measures  and  pr<  ^ranis  currently 
planned  by  the  S  ate.  Fourth,  the 
petition  must  der  lonstrate  that  its 
findings  were  nia  Je  by  the  Governor 
through  a  protes."  that  was  responsive  to 
public  input  and  Ihat  included  public 
notice  and  an  op  lortunity  for  a  public 
hearing.  These  piuvisions  are  intended 
to  provide  Slates  with  air  quality 
t:oncems  the  abii  ty  to  prevent  any- 
direct  or  indirect  increase  in  VOC 
emissions  during  the  non-summer 


season,  while  simultaneously  providing 
assurance  that  any  such  extension  is 
granted  only  for  those  areas  where 
restrictions  on  blending  ethanol  and 
other  rxjmmingling  oxygenates  may  help 
address  a  genuine  air  quality  problem. 

Once  a  valid  petition  is  received 
satisfying  the  noted  criteria.  EPA  will 
publish  a  notice  in  the  Federal  Register 
and  tentatively  establish  the  non- 
commingling  season  as  requested  by  tlie 
governor  and  the  effective  date  for  the 
new  restrictions  on  blending  of 
commingling  oxygenates.  These 
restrictions  will  take  effect  on  the  first 
day  of  the  next  complete  non- 
commingling  season  beginning  one  full 
year  after  the  petition  is  received.  If  a 
petition  is  received  within  three  months 
of  the  publication  of  the  notice  in  the 
Federal  Register  which  demonstrates  to 
the  satisfaction  of  the  Administrator 
either  that  the  four  criteria  were  not  met 
or  that  the  change  to  the  non- 
commingling  season  is  not  feasible  by 
the  effective  date  in  the  notice.  EPA 
retains  the  right  to  either  reject  the 
State's  request  for  an  exten-sion  or 
extend  the  effective  date  by  up  to  two 
additional  years,  based  on  analysis  of 
the  information  contained  in  both 
petitions  (the  State  petition  and  the 
opposing  petition).  For  example,  a 
.satisfactory  request  to  extend  the  non- 
commingling  season  to  encompass  April 
which  is  received  by  the  AdminLstrator 
on  April  20  of.  say.  1997  would  take 
effect  on  April  1, 1999  if  no  opposing 
petitions  were  submitted. 

Any  changes  in  the  duration  of  the 
non-commingling  season  as  a  result  of 
these  provisions  will  be  enforced  at  the 
terminal,  as  discussed  in  section  JV.  It 
should  be  noted  that  the  criteria 
di.scus.sed  above  imply  that  the  non- 
commingling  season  will  not  be 
extended  prior  to  1997  for  any  State. 

/f  Pnigmm  Beiwfits 

ThK  reformulated  gasoline  program 
promulgated  December  15,  1993  will 
increase  fossil  energy  use  due  to  the 
need  to  reduce  RVP,  the  increased 
production  and  use  of  oxygenates,  and 
fuel  e<:onomy  losses  resulting  from  fuel 
reformulation  (as  discussed  in  59  FR 
771fi.  February  16,  1994,  and  the 
Regulatory  Impact  Analysis  found  in 
Public  Docket  No.  A-92-12).  As 
explained  lielow,  the  use  of  renewable 
oxygfinates  in  reformulated  gasoline 
under  the  renewable  oxygenate  program 
being  promulgated  today  should  reduce 
the  fossil  energy  used  by  the 
reformulated  gasoline  program, 
partic  ularly  in  the  long  term.  Today's 
renewable  oxygenate  program  also  helps 
assure  that  the  RFC  program  is 
compatible  with  long-running  national 


policies  and  programs  to  obtain  the 
benefits  associated  with  the  use  of 
renewable  fuels  and  could,  according  to 
the  Renewable  Fuels  Association,  result 
in  decreased  imports  of  MTBE. 
Furthermore,  the  renewable  oxygenate 
requirement  will  help  assure  that  the 
environmental  benefits  of  the 
reformulated  gasoline  program  will  be 
achieved  and  has  the  potential  to 
enhance  those  benefits,  as  discussed 
more  fully  be'.ow.  And  finally,  the 
renevvable  oxygenate  program  offers  the 
potential  for  reduced  greenhouse  gas 
emissions  in  the  hiture  as  more  efficient 
renewable  oxygenate  production 
technologies  are  introduced. 

1.  Energy  Benefits 

The  energy  benefits  of  the  renewable 
oxygenate  program  are  strongly 
dependent  on  the  oxygenates  used  and 
the  timeframe  considered.  Technical 
and  economic  factors  suggest  that  in  the 
early  years  of  the  program,  the 
renewable  oxygenate  requirement  will 
be  met  primarily  with  ethanol. 
According  to  a  study  prepared  by  the 
Department  of  Energy.'"  if  the  30 
percent  renewables  requirement  is  met 
by  either  using  ethanol  produced  in 
current-technology  ethanol  plants  in 
winter  RFC,  or  ETBE  in  summer  RFG. 
the  overall  fossil  energy  consumed  in 
RFG  production  and  use  would  be 
smaller  than  would  be  the  case  if 
nonrenewable  MTBE  (the  other 
oxygenate  currently  expeded  to  capture 
a  large  share  of  the  RFG  oxygenate 
market)  were  the  only  oxygenate  used  in 
RFG. 

The  renewable  ox\genate  program 
will  also  help  to  diversify  the  country's 
transportation  energy  supply  away  from 
fossil  energy  (predominantly  oil  and 
natural  gas)  towards  renewable  energy 
by  stimulating  production  of  renevvable  - 
fiiels  such  as  ethanol  and  renewable 
methanol.  This  program  will  have  a 
large  impact  on  the  renewable  energy 
industry  in  general  and  the  ethanol 
industry  in  particular  because  the 
amounts  of  renewable  fuels  involved  are 
large  relative  to  historical  prodmiion 
levels. 


'•■•■Analy.si»  Mcmor<indiim-  Kiifri;v  Kiiviir''ii<'n'>' 
.mil  (:f>j-Equ!¥alent  bmiksions  r>!  KKt.."  propantd 
by  Margitrel  Sin^h,  Argonne  Naliunal  l^lxirHlnry. 
for  Udfiy  McNult.  U..S  I)c;i>«rtmr;il  of  tMprgy.  )iin« 
U.  1094  nnd  Marrh  17.  10M4  (ilr;.fl)  (Ithfr  conimcriis 
iiiul  stiidM'.";  werp  also  proviiled  lo  EI'A  claiming 
viislly  different  energy  and  glofial  wanning  imi>ai-,l,s 
iJian  liie  DOE  re|>ort.  Ho«n>ver.  Ihdse  ol.hur 
conmirnts  tended  to  fucus  nn  comjiariMins  df 
pthaiiol  and  ETBt-blrndod  RFC  with  u)iivctitiiin.<l 
ga.M>linf>,  instead  of  bxtiising  nn  compjirisnns  of 
i-thani)l  and  ETBt  blrnded  KKC  with  MTBt 
blrnded  RKO.  As  a  re&ult.  the  IHtt  analysis  contains 
the  mnsi  hrlRvant  information  rogarding  \\w.  impact 
(if  today's  rule  on  fossil  enRrgy  r.on.Minriptif>n  arti 
f'liil).il  wiirmingeniissirire!. 
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The  energy  benefits  of  this  program 
become  more  pronounced  in  later  years. 
Improvements  in  the  energy  efficiency 
of  ethanol  production,  achieved  through 
such  means  as  the  use  of  cogeneration 
or  waste  products  to  provide  process 
energy,  will  further  reduce  the  fossil 
energy  required  to  produce  ethanol. 
Additional  gains  can  be  achieved  by 
reducing  energy  consumption  and 
fertilizer  use  in  com  farming  through 
changes  in  farming  practices,  using 
more  energy-efficient  equipment, 
increasing  per-acre  crop  yields,  and 
decreasing  fertilizer  use.  Comments 
submitted  by  the  Department  of 
Agricul! tire  and  others,  as  well  as 
previous  studies  by  DOE  and  EPA  cited 
in  the  proposal,  indicate  that  as  new 
feedstocks  for  ethanol  such  as  cellulose 
are  commercialized,  and  as  renewable 
methanol  production  becomes  viable, 
the  fossil  energy  benefits  of  this  program 
would  increase  substantially  relative  to 
nonrenewable  MTBE  use.  By  providing 
a  secure  minimum  market  for  renewable 
oxygenates,  today's  program  will  help 
provide  the  certainty  needed  to 
encourage  private  investments  in 
modem,  high-efficiency  agricultural 
practices  and  renewable  oxygenate 
production  technology. 

2.  Environmental  Benefits 

a.  Summer  Ozone-Related  Benefits.  In 
addition  to  the  energy  benefits  cited 
above,  EPA  believes  this  program  has 
the  potential  to  provide  environmental 
benefits  in  the  near  term,  with  the 
potential  for  even  greater  environmental 
benefits  in  the  hiture.  These  potential 
benefits  stem  from  the  incentives  this 
program  creates  for  the  use  of  ETBE  in 
summer  RFG.  Short-term  limitations  in 
ETBE  capacity  suggest  that  most  of  the 
_near-term  program  requirements  will  be 
met  through  the  use  of  ethanol  blended 
into  winter  RFG.  In  the  short  term, 
summer  RFG  will  not  be  affected  by  the 
program  except  to  the  extent  that  (1) 
renewable  MTBE  is  substituted  for 
nonrenewable  MTBE,  and  (2)  small 
amounts  of  ETBE  capacity  become 
available.  Replacing  nonrenewable 
.  MTBE  with  renewable  MTBE  would  not 
alter  the  emission  benefits  of  the  RFG 
program.  However,  ETBE  use  helps 
assure  that  the  VOC  emission  redudions 
sought  by  the  RFG  program  are  achieved 
or  exceeded  in-use.  Since  ETBE 
production  consumes  ethanol,  ETBE  use 
in  summer  RFG  is  likely  to  reduce  direct 
ethanol  use  in  summer  RFG.  (Even 
though  ethanol  used  in  summer  RFG 
would  not  receive  credit  toward  the 
30%  renewables  requirement,  such  use 
is  still  permitted  under  the  RFG 
program.)  Ethanol's  commingling  effect 
discussed  in  section  I  tends  to  increase 


VOC  emissions,  so  conversion  of 
summer  ethanol  to  ETBE  (which  does 
not  have  a  commingling  effect)  should 
reduce  VOC  emissions. 

Replacing  summer  ethanol  with  ETBE 
may  yield  other  benefits  as  well.  ETBE- 
blended  fuels  with  a  given  Reid  vapor 
pressure  (RVP)  produce  less  vapor  (and 
hence  smaller  nonexhaust  VOC 
emissions)  when  heated  above  100 
degrees  Fahrenheit  than  do  ethanol 
fuels  with  the  same  RVP.  A  large 
fraction  of  summer  VOC  emissions  are 
generated  when  gasoline  is  heated 
beyond  100  degrees  Fahrenheit,  so 
replacing  ethanol  or  MTBE  with  ETBE 
in  summer  reformulated  gasolines  may 
yield  additional  VOC  emission 
reductions.  These  reductions,  which  are 
related  to  the  front-end  distillation 
properties  of  different  oxygenated  fuel 
blends,  have  not  been  included  in  EPA's 
Simple  or  Complex  Models  for 
reformulated  gasoline  since  sufficient 
data  to  quantify  accnirately  the  size  of 
these  reductions  is  not  yet  available. 
However,  sufficient  data  is  available  to 
confirm  expectations  based  on  scientific 
theory  that  such  reductions  would 
occur. 

The  size  of  the  commingling  and 
distillation  benefits  resulting  from 
substitution  of  ETBE  for  ethanol  in 
summer  RFG  depends  on  the  market 
share  of  ethanol-blended  gasolines  in 
each  market.  As  discussed  above,  EPA 
cannot  quantify  such  benefits  with 
certainty;  however,  the  Agenc:y 
estimates  that  if  a  30  percent  market 
share  for  ethanol  blends  in  summer  RFG 
were  replaced  entirely  by  ETBE  blends, 
total  VOC  emissions  could  be  reduced 
by  as  much  as  5  percent  beyond  the 
reductions  that  would  have  occurred 
without  changes  in  the  market  share  for 
ethanol  blends.  Thus,  by  encouraging 
the  conversion  of  summer  ethanol  into 
ETBE,  the  renewable  oxygenate 
requirement  will  help  assure  that  the 
RFG  program  achieves  the  maximum 
possible  VOC  reduction. 

b.  Shoulder  Season  Environmental 
Impacts.  EPA  received  comments 
raising  the  concern  that  the  use  of 
ethanol  in  the  "shoulder  season"  (the 
months  bordering  the  high-ozone 
season)  could  lead  to  ozone  violations 
in  certain  areas.  The  comments  raise 
two  separate  mechanisms  by  which 
ethanol  use  could  increase  emissions  of 
ozone  precursors.  First,  ethanol  addition 
to  gasoline  causes  fuel  volatility  to 
increase  by  approximately  1  psi,  and 
during  the  shoulder  season  this  increase 
is  not  constrained  by  the  RFG  program. 
Second,  ethanol-blended  fuels  can 
produce  emission  increases  due  to  the 
commingling  and  distillation  effects 
described  in  the  preceding  section. 


EPA  has  considered  the  shoulder 
season  issue  in  detail  and  has 
concluded  that  the  emission  reductions 
anticipated  as  a  result  of  the  RFG 
program  should  in  most  cases  more  than 
offset  any  emission  increases  due  to  the 
increased  use  of  ethanol  in  the  shoulder 
season.  The  basis  for  this  conclusion  is 
presented  in  section  III.G  of  this  notice 
and  is  discussed  in  detail  in  the  RIA. 
Nevertheless.  EPA  has  decided  to  allow 
States  to  petition  the  Administrator  to 
extend  the  season  during  which  ethanol 
blended  into  gasoline  would  not  receive 
credit  toward  today's  rule.  The 
provisions  governing  the  petition 
process  are  described  in  detail  in 
sections  IIl.B  and  III.G  of  this  notice. 

c.  Global  Warming  Benefits.  In 
addition  to  the  potential  to  reduce 
summer  VOC  emissions,  the  proposal 
for  this  rule  slated  that  the  renewable 
oxygenate  requirement  has  the  potential 
to  reduce  emissions  of  carbon  dioxide 
(and  possibly  other  greenhouse  gases) 
resulting  from  the  production  and  use  of 
reformulated  gasolines.  However,  the 
study  by  the  Department  of  Energy  cited 
previously  indicates  that  with  current 
tec:hnology.  the  use  of  renewable 
o.vygenates  leads  to  .similar  carbon 
dioxide-equivalent  emissions  (global 
wamiing  potential  of  all  emissions 
expressed  as  an  equivalent  mass  of  CO^ 
emissions)  as  those  resulting  from  the 
use  of  nonrenewable  MTBE.  Testimony 
from  the  Oak  Ridge  National  Laboratory 
on  behalf  of  the  National  Com  Growers 
Association  given  at  the  January  14, 
1994  public  hearing  on  this  nile  also 
indicated  that  the  use  of  renewable 
oxygenates  (ethanol  in  particular)  would 
have  no  impact  on,  and  in  some  cases 
could  lead  to  a  reduction  in.  the 
greenhouse  gas  emissions  associated 
with  the  use  of  ga.soline.  Overall, 
current  technologies  for  ethanol 
production  and  use  appear  to  have  at 
best  minimnl  benefits  relative  to 
nonrenewable  MTBE  production  and 
use. 

But  as  noted  by  EPA  in  the  proposal 
and  as  supported  by  comments  received 
from  the  Department  of  Agriculture  (see 
sections  II  and  VI  of  this  notice)  and 
others,  the  use  of  new  feedstocks 
(particularly  agricultural  and  municipal 
waste  products)  and  new.  more  efficient 
production  technologies  is  likely  to 
result  in  reduced  emissions  of  CO^ 
related  to  fuel  ethanol  use.  hi  addition, 
improved  farming  techniques  can 
reduce  emissions  of  other  greenhouse 
gases,  particularly  N2O.  EPA  expecis 
that  expanding  the  market  for  renewable 
oxygenates  such  as  ethanol  will 
accelerate  the  introduction  of  more 
efficient  feedstock  and  oxygenate 
production  technologies.  Improved 


39280        Fsderal  Register  /  Vol.  59,  No.  147  /  Tuesday,  August  2,  1994  /  Rules  and  Regulations 


efficiencies  ir 
result  in  redu  ;ed 
other  greenho  use 
believes  that 


oxygenate  prdgram 
global  warmii  g 
will  help  stimulate 
of  more  efficii  nt 
oxygenate  pro  d 
to  reduced  emissions 
gases  than  w 
nonrenewable 


these  processes  would 
emissions  of  CO2  and 
gases.  Hence.  EPA 
hile  the  renewable 

may  not  provide 
benefits  currently,  it 

the  implementation 
agricultural  and 
uction  practices,  leading 
of  greenhouse 
occur  with 
oxygenates. 


ould 


IV.  Enforeemf  nt 

A.  Overview  c  ^Enforcement  Scheme 
1.  General  Re<  uirements 

The  enforce  ment  scheme  for  the 
renewable  ox]  genate  requirements  is 
similar  to  that  used  for  the  other 
reformulated  ]  ;asoline  requirements.  The 
renewable  ox]  genate  average  standard 
applies  to  imf  orters,  and  to  refiners 
separately  for  each  refinery, '"'  and  has  a 
calendar  year  averaging  period.-"  No 
per-gallon  standard  is  included. 
Renewable  ox^rgen  credits  may  be 
created  by  an]  refiner  who  uses  more 
renewable  0x3  genate  than  is  required, 
and  renewabli  1  oxygen  credits  could  be 
used  by  any  n  finer  to  achieve 
compliance  w  ith  this  standard.  The 
conditions  an  i  requirements  for  credit 
transfer  and  use  that  would 
able  oxygen  credits  are 
conditions  and 
hat  apply  under 
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oxygenate,"  and  "renewable  ether  only" 
RBOB.  A  third  type  of  RBOB,  "non  VOC 
controlled  renewable  ether  only"  RBOB 
has  also  been  added  and  is 
appropriately  used  in  those  areas  which 
have  been  granted  extended  non- 
commingling  seasons  (see  "D.  Shoulder 
Season,"  below).  The  prpposed 
renewable  oxygenate  rule  allowed 
refiners  to  take  credit  for  downstream 
blending  of  renewable  oxygenate  only  if 
a  contractual  relationship  between 
blender  and  refiner  exists  and  if  the 
refiner  conducted  a  quality  oversight 
and  sampling  program.  EPA  received 
several  comments  from  parties  who  felt 
that  the  renewable  oxygenate  regulation 
could  contain  more  flexibility.  EPA 
agrees  with  these  comments  and 
adopted  the  approach  described  in  the 
following  paragraphs. 

Refiners  are  responsible  for  meeting 
the  renewable  oxygen  standard  for 
reformulated  gasoline  and  RBOB  and 
have  two  options  for  including 
renewable  oxygenate  in  the  compliance 
calculations  required  by  §  80.83(d). 
Under  the  first  option,  a  refiner  may 
claim  credit  for  downstream  renewable 
oxygenate  blending  only  if  there  is  a 
contractual  relationship  between  the 
refiner  and  blender  and  the  refiner 
carries  out  a  suitable  oversight  program 
over  the  blender.  The  requirements  for 
a  downstream  oxygenate  blending 
oversight  program  are  the  same  as  tho.se 
contained  in  §§80.69  (a)  (5)  through  (7) 
of  the  reformulated  gasoline  regulations. 
Among  other  requirements,  the  refiner 
must  have  a  contractual  relationship 
with  the  oxygenate  blender  and  must 
comply  with  sampling  and  testing 
requirements. 

Under  the  second  option,  a  refiner 
may  assume  that  2.0  weight  percent 
oxygen  from  ethanol  is  blended  with 
"any  renewable  oxygenate"  RBOB.  For 
"renewable  ether  only"  RBOB,  the* 
refiner  may  assume  that  ETBE  resulting 
in  2.0  oxygen  by  weight  is  to  be 
blended.  EPA  has  chosen  the  2.0  weight 
percent  assumption  because  it  is 
consistent  with  the  final  reformulated 
gasoline  RBOB  provisions  at  §  80.69(D). 
Additionally,  a  refiner  may  chose  to 
produce  "any  renewable  oxygenate" 
RBOB  in  lieu  of  "any  oxygenate"  RBOB 
for  blending  with  ethanol,  effectively 
reducing  the  number  of  RBOBs  it 
produces  to  three  types. 

Under  the  final  reformulated  gasoline 
regulation,  downstream  blenders  are 
prohibited  from  violating  the 
assumptions/instructions  for  RBOB 
used  by  refiners.  Blenders,  although  not 
responsible  for  compliance  with  the 
renewable  oxygenate  mandate,  are  still 
responsible  for  adding  appropriate 
oxygenate  of  the  type  specified  in  the 


RBOB  transfer  documentation  under  the 
final  renewable  oxygenate  regulations. 
Under  §80.83(c){2)(i)-(ii),  no  person 
may  combine  any  oxygenate  with  "any 
renewable  oxygenate"  RBOB.  "non-VOC 
controlled  renewable  ether  only"  RBOB, 
"renewable  ether  only"  RBOB  unless 
the  oxygenate  meets  the  "renewable 
oxygenate"  definition.  The  "renewable 
oxygenate"  definition  is  discussed  in 
greater  detail  in  section  III  of  this 
preamble. 

Sections  80.83  (d)  and  (e)  specify 
compliance  calculations  and  conditions 
for  the  creation  and  transfer  of  credits. 
These  criteria  for  creation  of  credits  are 
the  same  as  those  specified  in 
§§80.67(h)(l)(i)  through  (K-)  and 
§§  80.67(h)  (2)  and  (3)  of  the 
reformulated  gasoline  regulations. 

The  renewable  oxygenate  nile 
includes  recordkeeping  requirements, 
specified  in  §  80.83(f).  Refiners  are 
required  to  maintain  records 
demonstrating  the  renewable  nature, 
volume,  type,  and  purity  of  the 
oxygenate  used  and  product  transfer 
documentation  for  all  renewable 
oxygenate,  reformulated  gasoline,  or 
RBOB  for  which  the  refiner  is  the" 
transferor  or  transferee.  These  same 
recordkeeping  requirements  also  apply 
to  oxygenate  blenders  who  blend 
oxygenate  with  RBOB  designated  as 
"any  renewable  oxygenate,"  "non-VOC 
controlled  renewable  ether  only"  or 
"renewable  ether  only."  The  records 
required  by  §  80.83(f)  must  be  retained 
for  a  period  of  five  years  and  must  be 
delivered  to  the  Administrator  or  the 
Administrator's  designated 
representative  upon  request. 

In  today's  final  rule,  EPA  is  requiring 
that  refiners  maintain  records  showing 
the  renewable  nature  of  all  oxygenates. 
Under  the  proposed  rule,  records 
demonstrating  the  renewable  nature  of 
renewable  ethanol  were  not  required. 
However,  today's  final  rule  seeks  to 
ensure  that  all  oxygenates  claimed  as 
renewable  do,  in  fact,  come  from 
renewable  sources. 

Section  80.83(g)  deals  with  reporting 
requirements.  All  refiners  are  required 
to  submit  reports  related  to  compliance 
with  the  renewable  oxygenate  standard 
for  reformulated  gasoline,  compliance 
calculations  for  the  renewable 
oxygenate  standard,  and  the  transfer  of 
renewable  oxygen  credits.  These 
renewable  oxygenate  reports  go  beyond 
the  reporting  requirements  included  in 
the  reformulated  gasoline  final  rule 
issued  in  December  1993. 

Refiners  are  required  to  report,  on  a 
per-batch  basis,  the  total  weight  percent 
oxygen  and  weight  percentoxygen 
attributable  to  renewable  oxygenates 
contained  in  the  gasoline  they  produi:e. 
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For  all  types  of  renewable  RBOB.  the 
refiner  must  report  the  weight  percent 
oxygen  subsequent  to  oxygenate 
blending,  subject  to  the  conditions  set 
forth  in  §  80.83(c).  These  requirements 
supplement  the  quarterly  reports 
requirements  found  in  existing 
§  80.75(a)  of  the  reformulated  gasoline 
regulations. 

Refiners  are  also  required  to  submit, 
on  an  annual  basis,  a  report  for  all 
reformulated  gasoline  and  RBOB 
produced  during  the  previous  calendar 
year  averaging  period.  These 
requirements  supplement  the  fourth 
quarterly  report  requirements  found  in 
existing  §  80.75(a).  The  fourth  quarterly 
report  must  include  (among  other 
specified  items)  information  regarding 
the  total  volume  of  reformulated 
gasoline  and  RBOB.  the  compliance 
total  for  renewable  oxygen,  the  actual 
total  fo.r  renewable  oxygen,  information 
about  credits  generated  and  transferred, 
and  information  about  the  party  to 
whom  (or  from  whom)  credits  were 
transferred. 

EPA  intends  that  the  attest 
engagement  requirements  for 
reformulated  gasoline  will  apply  to  the 
renewable  oxygenate  standard.  Sections 
80.128  and  80.129  contain  agreed  upon 
procedures  for  refiners  and  importers 
and  downstream  blenders,  respectively. 
These  new  provisions  supplement  the 
reformulated  gasoline  attest  engagement 
requirements  found  in  subpart  F  of  that 
regulation.  Furthermore,  other 
provisions  contained  in  the 
reformulated  gasoline  regulations,  and 
not  specifically  discussed  in  this 
preamble,  would  apply  to  the  renewable 
oxygenate  standard  in  the  same  manner 
as  they  apply  to  other  reformulated 
gasoline  standards.  These  include, 
among  other  things,  the  definitions  of 
parties;  the  designation  requirements; 
testing  requirements,  including 
sampling  and  testing;  and  controls, 
prohibitions,  liabilities,  and  defenses. 

There  are  no  gasoline  survey 
requirements  associated  with  the 
renewable  oxj'genate  requirement, 
because  there  is  no  covered  area-specific 
standard  associated  with  this  program. . 

2.  Requirements  Specific  to  the  State  of 
California 

Today's  renewable  oxygenate  rule 
also  applies  to  all  gasoline  that  is  sold 
in  the  Federal  reformulated  gasoline 
areas  of  Los  Angeles  and  San  Diego. 
Refiners  of  California  gasoline,  as 
defined  in  §  80.81  of  the  reformulated 
gasoline  regulation,  are  responsible  for 
all  renewable  oxygenate  provisions 
(including  recordkeeping  and 
reporting),  except  where  a  specific 
enforcement  exemption  has  been 


granted  under  §  80.81  of  the 
reformulated  gasoline  regulation. 
Today's  regulation  specifically  provides 
that  California  gasoline  must  meet,  to 
the  extent  the  requirements  relate  to  the 
renewable  oxygenate  rule,  the 
designation  of  gasoline  requirements  for 
the  two  types  of  renewable  RBOB;  the 
annual  attest  engagement  requirements; 
and  downstream  blending  requirements 
of  §80.69.  Section  80.84(h)  of  the 
renewable  oxygenate  regulation 
includes  specific  provisions  for 
California  gasoline  sold  within 
reformulated  gasoline  covered  areas  as 
specified  in  §80.70.  Under  §  80.83(h)(2). 
California  gasoline  is  presumed  to  be 
used  in  the  Los  Angeles  or  San  Diego 
covered  area  if  the  gasoline  is  produced 
by  a  refinery  located  within  Los  Angeles 
or  San  Diego.  Gasoline  is  also  presumed 
to  be  used  in  the  Los  Angeles  or  San 
Diego  covered  area  if  the  gasoline  is 
transported  to  a  facility  within  one  of 
these  areas  or  to  a  facility  fitim  which 
gasoline  is  transported  within  one  of 
these  areas.  Refiners  may  refute  these 
presumptions  through  the  production  of 
appropriate  documentation  showing 
that  the  gasoline,  in  fact,  is  transported 
for  use  outside  of  the  Los  Angeles  or 
San  Diego  reformulated  gasoline  areas. 
These  areas  are  specified  in  §80.70. 

Under  §  80.83(h)(3),  California 
gasoline  is  considered  to  be  designated 
as  VOC-controlled  if  the  Reid  Vapor 
Pressure  (RVP)  of  the  gasoline,  or  RBOB 
subsequent  to  oxygenate  blending,  is  or 
is  intended  to  meet  a  standard  of  7.8 
pounds  per  square  inch  (psi)  or  less  in 
the  case  of  gasoline  intended  for  use 
before  March  1, 1996.  or  7.0  psi  or  less 
in  the  ca.se  of  gasoline  intended  for  use 
on  or  after  March  1, 1996.^' 

B.  Blendstock  Issues 

EPA's  proposed  oxygenate  rule  would 
have  only  allowed  refiners  to  include  in 
renewable  oxygenate  compliance 
calculations  the  renewable  oxygenate 
that  is  added  by  downstream  oxygenate 
blenders  where  the  refiner  carried  out 
an  appropriate  quality  assurance 
program  over  downstream  oxygenate 
blenders.  A  quality  assurance  program 
is  intended  to  ensure  that  when  refiners 
claim  credit  for  downstream  blending  of 
renewable  oxygenate  that  the  oxygenate 
added  is  renewable,  that  the  renewable 
oxygenate  is  added  to  the  RBOB 
produced  by  the  refiner,  and  that  the 


"  Beginning  March  1.  1996.  the  Cilifornia  Air 
Resources  Board  (CARE)  will  enforce  regulations 
which  set  the  maximum  RVP  for  the  air  basin 
containing  the  Federal  reformulated  gasoline  are.»s 
of  Los  Angeles  and  San  Diego  at  7.0  pounds  per 
square  inch  (psi).  These  requirements  apply  during 
the  period  of  April  1  through  October  31  (March  1 
for  upstream  parties). 


volume  of  renewable  oxygenate  claimed 
is  correct. 

EPA  received  several  comments  fi-om 
refiners  regarding  renewable  oxygenate 
blendstocks  in  response  to  this 
proposal.  Some  commenters  felt  that  the 
proposed  renewable  oxygenate 
requirement  would  be  difficult,  if  not 
impossible,  to  implement  as  it  would 
force  refiners  and  importers  to 
implement  costly  oversight  programs 
over  independent  blenders. 

A  commenter  also  stated  that  the 
proposed  renewable  oxygenate  rule's 
reliance  on  RBOB  availability  is  "at 
odds  with"  the  reformulated  gasoline 
program  requirements  for  RBOB 
production  and  handling.  Under  the 
final  reformulated  gasoline  rule,  the 
commenter  notes.  RBOBs  having 
different  oxygenate  requirements  are 
segregated  to  the  point  of  oxygenate 
blending.  For  example,  the  commenter 
points  out.  "any  oxygenate"  RBOB  must 
be  segregated  from  "ether-only"  RBOB. 
The  segregation  requirements,  combined 
with  the  renewable  oxygenate  mandate, 
will  (according  to  the  commenter) 
exacerbate  the  problems  associated  with 
supplying  the  needed  amount  of  RBOB. 

EPA  agrees  for  the  most  part  with 
these  comments  and  has  provided  for 
greater  downstream  oxygenate  blending 
of  renewables  similar  to  the  final 
reformulated  gasoline  rule.  As 
explained  in  greater  detail  in  the  general 
over\iew  section  ("A. '  above),  the  final 
renewable  ox>'genate  regulations  allow 
for  two  compliance  options.  The  first 
option  permits  the  refiner  to  claim  the 
actual  amount  of  renewable  oxygenate 
added  by  the  downstream  blender  and 
requires  that  both  a  contractual 
relationship  and  a  testing  and  oversight 
program  exist.  The  second  option  allows 
the  refiner  to  designate  RBOB  as  one  of 
two  generic  renewable  types"  and  to 
claim  credit  for  downstream  blending  of 
renewable  oxygenate  based  on  specified 
assumptions. 

Under  §  80.83(f),  oxygenate  blenders 
are  rtquired  to  maintain  and,  upon 
request,  deliver  to  the  EPA 
Administrator,  or  the  Adminslrator's 
designated  representative,  records 
demonstrating  the  renewable  nature  and 
source  of  the  oxygenate  used; 
characteristics  in  terms  of  volume,  type, 
and  purity;  and  product  transfer 
documentation  for  renewable  oxygenate, 
reformulated  gasoline,  or  RBOB  for 
which  the  blender  acts  as  transferor  or 
transferee.  Although  these  blender 
recordkeeping  requirements  vary  from 
the  renewable  oxygenate  proposal,  they 


"  For  areas  which  have  been  granted  an 
extended  non-commingling  season,  there  art  ihrw 
generic  RHOH  types 
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oxygenate  standard  for  54%  of  their 
entire  volume  of  California  gasoline. 
These  commenters  argued  that  imposing 
the  renewable  oxygenate  requirement  in 
this  manner  would  amount  to  requiring 
renewable  oxygenate  in  Federal  non- 
reformulated  as  well  as  reformulated 
gasoline.  Two  other  commenters 
expressed  support  for  EPA's  54% 
proposal,  however,  as  a  simple  solution 
to  a  difficult  program  issue. 

EPA  also  received  comments 
indicating  that  the  Northern  and 
Southern  California  markets  are  truly 
distinct  and  that  the  burden  on  refiners 
to  account  for  gasoline  they  market  in 
the  Los  Angeles  and  San  Diego  area 
would  not  be  great.  One  commenter 
stated  that  EPA  may  be  able  to  make  a 
rebuttable  presumption  that  all  gasoline 
produced  in  the  Los  Angeles  and  San 
Diego  areas  or  imported  into  those  areas 
is  reformulated  gasoline  for  the  purpose 
of  the  renewable  oxygenate  mandate. 
However,  this  commenter  also  stated 
that  refiners  should  be  able  to  rebut  the 
presumption  with  respect  to  gasoline 
exported  out  of  the  Los  Angeles  and  San 
Diego  area. 

After  consideration  of  the  comments 
received,  and  as  discussed  above,  EPA 
has  decided  to  impose  the  renewable 
oxygenate  requirement  only  for  gasoline 
used  in  the  Los  Angeles  and  San  Diego 
areas.  EPA  believes  that  it  is  possible  to 
have  an  effective  renewable  oxygenate 
program  for  the  two  Federal 
reformulated  gasoline  program  areas, 
and  recognizes  that  its  authority  under 
section  211(k){l)  is  limited  to 
reformulated  gasoline  areas. 

EPA  received  comments  from  a 
California  state  agency  which 
recommended  a  change  in  the  proposed 
implementation  date  of  January  1, 1995 
to  coincide  with  the  March  1. 1996 
refinery  production  deadline  for 
California  reformulated  gasoline. 
Combined  with  this  was  a  request  to 
phase  in  the  proposal  over  a  22  month 
period  as  follows:  10%  on  March  1, 
1996.  20  percent  on  January  1.  1997. 
and  30%  on  January  1.  1998.  EPA  does 
not  believe  that  a  three  year  phase-in  or 
delay  is  necessary  and  has  received  no 
compelling  evidence  that  California 
refiners  would  be  particularly 
disadvantaged  with  respect  to  lead  time. 
EPA  has  included  a  phase-in  schedule 
in  today's  rule  for  all  covered  areas. 

Various  comments  related  to 
California's  air  quality  out-side  of  the 
Federal  VOC-controUed  gasoline  season 
are  discussed  elsewhere  in  this 
preamble.  One  commenter  suggested 
that,  since  California  has  been  allowed 
to  develop  its  own  reformulated 
gasoline  regulations  "it  might  make 
sense"  to  let  California  decide  which 


renewable  oxygenates  qualify  for  the 
renewable  oxygenate  requirement  and 
when  they  qualify.  The  commenter  felt 
that  California  officials  might  conclude, 
after  modeling  air  quality  effects,  to 
allow  ethanol  even  duting  the  summer 
months. 

EPA  responds  that  California  is 
subject  to  the  reformulated  gasoline 
requirements  of  §  211(k)  of  the  Clean  Air 
Act,  although  an  exemption  from  certain 
recordkeeping  and  enforcement 
requirements  has  been  granted  for 
purposes  of  the  California  program.  To 
ensure  that  the  objectives  of  the 
renewable  oxygenate  program  are  met. 
EPA  believes  that  it  is  important  that  the 
Federal  reformulated  gasoline  areas 
located  withinthe  State  of  California  to 
be  subject  to  this  program.  EPA  has  a 
strong  interest  in  consistent  application 
of  the  renewable  oxygenate 
requirements  across  all  reformulated 
gasoline  areas  and  does  not  believe  that 
it  is  appropriate  for  state  officials  to 
decide  which  oxygenates  satisfy  the 
Federal  requirement. 

EPA  received  other  comments 
specifically  related  to  application  of  the 
renewable  oxygenate  rule  to  California. 
A  few  commenters  felt  that  California 
should  be  exempt  from  the  renewable 
oxygenate  requirement  as  an  outgrowth 
of  California's  exemption  from  most 
reformulated  gasoline  enforcement 
mechanisms.  EPA  does  not  agree. 
Although  refiners  of  California  gasoline 
have  been  exempted  from  many 
enforcement  requirements,  they  are  not 
exempt  from  the  requirement  that  their 
gasoline  meet  Federal  reformulated 
gasoline  standards.  Likewise.  EPA 
believes  that  Federal  reformulated 
gasoline  in  California  should  be  subject 
to  the  renewable  oxygenate  standard, 
with  appropriate  exemption  from 
certain  enforcement  procedures. 

Comments  received  from  a  California 
state  agency  indicated  that  oversight 
should  rest  with  the  California  Air 
Resources  Board  (CARE).  EPA  responds 
that  there  is  currently  no  state  mandate 
to  correspond  to  the  renewable 
oxygenate  mandate  contained  in  these 
regulations,  thus,  this  appears  to  be  a 
moot  issue. 

D.  Shoulder  Season 

EPA  received  some  comments  from 
parties  concerned  that  the  renewable 
oxygenate  requirement  might  lead  to 
exceedances  of  the  ozone  standard 
during  the"shoulder  season"  (i.e.  the 
time  period  immediately  before  and 
after  the  Federal  VOC  control  season)     , 
due  to  increased  use  of  ethanol.  These 
comments,  and  EPA's  response,  i.e.,  a 
petition  process  which  would  allow  the 
Governor  of  any  state  affected  by  the 
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reformulated  gasoline  program  to 
request  an  extension  of  the  non- 
commingling  season  beyond  the  VOC 
control  season,  are  addressed  elsewhere 
in  section  III.G  of  this  preamble. 

To  ensure  that  the  state  shoulder 
season  petitions  are  implemented 
effectively.  §  80.83(i)  creates  a  category 
of  RBOB.  called  "non  VOC  controlled 
renewable  ether  only"  which  may  be 
blended  with  ETBE  or  another 
oxygenate  that  dees  not  exhibit 
commingling  effects  when  blended  with 
other  gasolines.  If  a  Governor's  petition 
for  an  extended  non-commingling 
season  is  granted,  terminals  will  be 
required  to  keep  "non  VOC  controlled 
renewable  ether  only"  RBOB  on  hand 
for  blending  with  appropriate 
oxygenates  during  the  extended  non- 
commingling  season. 

E.  Other  Issues 

Some  commenters  asserted  that  EPA 
should  allow  temporary  "good  faith 
exemptions"  to  refiners  that  make  a 
showing  that  complying  with  this 
proposal  would  "result  in  extraordinary 
economic  hardship."  The  reformulated 
gasoline  rule  contains  an  exemption  for 
"inability  to  produce  conforming 
gasoline  in  extraordinary 
circumstances."  See  §80.73  of  the 
reformulated  gasoline  regulations.  This 
exemption  does  cover  extreme  and 
unusual  circumstances  outside  of  the 
control  of  the  refiner  and  would 
encompass  such  circumstances  as  "Acts 
of  God  "  or  natural  disasters.  EPA 
recognizes  that  this  e.xemption  may 
apply  to  the  renewable  oxygenate 
mandate.  EPA  does  not  believe  that  an 
additional  exemption  for  purely 
economic  reasons  is  appropriate, 
particularly  given  that  the  renewable 
oxygenate  mandate  is  a  year  'round 
credit  program. 

V.  Federal  Preemption 

This  program  is  based  on  section 
211(k)  of  the  CAA.  The  provisions  for 
the  prohibition  of  state  and  local 
controls  under  section  211(c)(4) 
therefore  do  not  apply. 

VI.  Environmental,  Energy,  and 
Economic  Impacts 

A.  Environmental  Impacts 

1.  Overview    . 

Today's  renewable  oxygenate  rule  is 
projected  to  have  a  number  of  direct  and 
indirect  environmental  impacts 
resulting  from  changes  in  the  type  of 
oxygenates  that  likely  would  have  been 
used  to  fulfill  the  requirements  of  the 
RFG  program.  Determining  the  precise 
nature'of  these  impacts^ is  difficult 
because  the  renewables  program 


provides  considerable  flexibility  in 
meeting  the  30  percent  renewables 
requirement.  In  the  case  of  VOC.  NOx 
and  air  toxics,  however,  the  impact  of 
today's  rule  is  constrained  because  the 
renewables  program  will  take  place 
within  the  context  of  the  reformulated 
gasoline  |)rogram.  Today's  rule  may  also 
have  effects  on  carbon  monoxide,  global 
warming,  and  non-air  quality  aspects  of 
the  environment  since  these  effects  are 
not  constrained  by  the  RFG  emission 
models  or  performance  standards. 

Today's  rule  does  not  alter  the  VOC. 
NOx,  or  toxics  emission  performance 
standards  for  reformulated  gasoline. 
Therefore,  the  emission  performance  of 
reformulated  gasoline  as  measured 
using  the  relevant  RFG  emission  model 
(the  Simple  Model  in  1995-1997  or  the 
Complex  Model  in  1998  and  beyond) 
will  remain  essentially  unchanged. 
Today's  rule  will  affect  VOC.  NOx.  or 
toxics  emissions  only  to  the  extent  that 
the  effects  of  fuel  changes  resulting  ft-om 
today's  rule  are  not  included  in  the 
applicable  RFG  certification  models. 
These  effects  (predominantly  the 
commingling  and  front-end  distillation 
effects  of  adding  o.xygenates  to  gasoline) 
should  be  beneficial  for  VOC  emissions 
to  the  extent  that  ETBE  displaces  either 
ethanol  or  MTBE  use  during  the 
summer  months.  Exact  quantification  of 
these  benefits  is  difficult  because  the 
changes  in  ETBE  use  and  the 
quantification  methodology  are  both 
uncertain. 

Health  studies  of  ETBE  are  being 
initiated,  since  virtually  no  health  data 
exist  at  present.These  studies  in 
conjunction  with  studies  of  potential 
ETBE  related  exposures  would 
contribute  to  our  understanding  of 
potential  public  health  risk.  This  work 
is  designed  to  resolve  existing 
uncertainties  as  to  whether  unique 
concerns  may  exist  with  ETBE  as 
compared  to  the  ethanol.  MTBE,  and/or 
other  compounds  it  could  displace. 
Concerns  with  respect  to  potential 
VOC  emission  increases  outside  of  the 
VOC  control  season  were  raised  in  the 
comments  on  the  proposal.  However, 
VOC  emissions  are  not  directly 
controlled  outside  of  the  VOC-control 
season  under  the  RFG  program 
(although  some  control  due  to  early 
compliance  with  the  requirements  is 
expected  based  on  past  experience  with 
other  programs).  The  issue  of  VOC 
emission  increases  during  the  "shoulder 
season"  is  addressed  in  detail  in  section 
III.G. 

The  remainder  of  this  section  is 
divided  into  four  parts.  First,  the  air 
quality  effects  of  the  renewable 
oxygenate  rule  in  1998  and  later  years 
(when  the  Complex  Model  is  in  effect) 


are  discussed.  Second,  the  air  quality 
effects  of  today's  rule  during  the  Simple 
Model  years  (1995-1997)  are  discussed. 
Third,  the  global  warming  impact  of 
today's  rule  is  discussed.  Fourth,  the 
non-air  quality  effects  of  today's  rule  is 
discussed. 

2.  Air  Quality  Impacts  Under  the 
Complex  Model 

As  discussed  in  section  III,  the 
renewable  oxygenate  program  is 
expected  to  stimulate  the  use  of  ETBE 
during  the  summer  months  and  increase 
the  use  of  ethanol  during  the  winter 
months.  According  to  the  Complex 
Model,  these  oxygenates  provide 
smaller  toxics  benefits  than  do  MTBE  or 
TAME  when  used  at  identical  oxygen 
content  levels.  Any  changes  in 
oxygenate  type  resulting  from  today's 
rule  will  have  no  effect  on  overall  air 
toxics  emission  performance,  however, 
since  the  Complex  Model  will  account 
for  the  effects  of  changes  in  oxygenate 
type  and  the  emission  performance 
standards  are  unchanged  by  today's 
rule.  As  discussed  in  section  Vl.C  of  this 
notice,  however,  the  increase  in  ethanol 
and  ETBE  use  may  increase  the  cost  of 
complying  with  the  RFG  toxics  emission 
performance  standards. 

In  addition  to  impacts  on  toxics 
compliance,  any  shifts  in  oxygenate  use 
resulting  from  today's  program  will  also 
cause  changes  in  the  concentrations  of 
other  fuel  parameters  in  the  final 
gasoline  blend,  since  different 
oxygenates  require  different  volumes  to 
meet  the  same  oxygen  content 
requirement.  Changes  in  these  other  fuel 
parameters  (referred  to  as  the  dilution 
effect)  can  affect  VOC,  NOx,  and  air 
toxics  performance.  However,  the  RFG 
performance  standards  remain 
unchanged  by  today's  rale,  anc  the 
Complex  Model  will  account  for  the 
VOC,  NOx,  and  toxics  emission  effects 
of  any  dilution-related  changes  in  the 
level  of  aromatics.  olefins,  sulfur.  E200. 
E300,  or  benzene.  As  a  result.  EPA  has 
concluded  that  today's  rule  will  not 
alter  the  VOC,  NOx,  and  toxics  emission 
benefits  of  the  RFG  program.  As 
discussed  in  section  VIC  of  this  notice, 
however,  refiners  may  experience 
positive  or  negative  economic  impacts 
in  maintaining  the  required  emission 
performance  of  their  reformulated 
gasoline  as  a  result  of  today's  rule. 

Two  other  effects  of  today's  rule  are 
not  refiected  in  the  Complex  Model  and 
may  affect  summer  nonexhaust  VOC 
and  toxics  emissions,  however.  First, 
commingling-related  emissions  during 
the  VOC  control  season  would  be 
reduced  to  the  extent  that  ETBE  replaces 
ethanol  in  summer  RFG. 
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Second  incr  UKsed  sunimei  ETBE  use 
(iiiid  refliiced  summer  eihanol  use) 
^otilr*  improve  the  front-end  distillation 
charerlerisiirs  jf  summer  RFG.  thereby 
potentially  redi  icing  summer 
nonexhausi  VC  C  and  toxics  emissions 
to  some  dej^ree  These  effects,  however. 
;ire  contmgenl   ipon  changes  m  the 
timounts  of  ETI  E  and  ethanol  that  are 
blended  into  R  'G  during  the  summer 
months  as  a  res  ull  of  this  rulemaking. 
Since  it  is  unce  rtain  how  much  ETBE 
dud  ethanol  wc  uld  have  been  used 
during  the  sum  mer  months  absent 
today's  rulema!  ing,  and  is  still 
tmcertain  how  nuch  of  each  oxygenate 
will  be  used  as  a  result  of  today's 
rulemaking,  it  i  s  not  possible  to  quantifS' 
these  benefits,  "urthermore.  even  if  the 
volumes  of  oxy  >enate  use  were  known, 
the  effect  of  fro  ii-end  distillation 
changes  (other  han  RVP)  on  nonexhaust 
VOC  emissions  is  not  yet  quantifiable 
with  a  sufficier  t  degree  of  certainty. 
Limited  data  ar  d  scientific  theory 
suggest  it  is  a  n  al  effect,  as  discussed  in 
the  Regulatory  mpact  Analysis  for  the 
RFG  final  rule,  but  reliable 
quantification  i  s  not  yet  possible. 

Carbon  mont  xide  emissions  are  not 
regulated  direc  ly  by  either  the  RFG' 
program  or  todi  ly's  rule.  However, 
carbon  monoxi  le  emissions  can  be 
affected  by  gas^iline  properties.  Higher 
oxygen  levels  a  re  known  to  result  in 
large  reduction  >  in  carbon  monoxide 
emissions,  and  lower  RVP  levels  are 
known  to  resul  in  small  reductions  in 
carbon  monoxi  ie  at  temperatures  above 
45  degrees  Fah  ^nheit.  Both  of  these 
effects  are  curr  intly  incorporated  in 
EPA's  MOBILE  >a  in-use  emission 
model. 

Since  the  ox;  gen  content 
requirements  o  the  RFG  program  are 
not  altered  by  t  sday's  rule  and  since 
summer  RVP  li  vels  are  controlled  by 
the  RFG  perfor  nance  standards,  no 
change  in  CO  e  mission  levels  is 
anticipated  dui  ing  the  summer  months. 
Furthermore,  h  Jsed  on  EPA's 
MOBILE5.a  em  ission  factor  model,  there 
would  be  no  ef  ect  on  CO  emissions  of 
an  increase  in  IVT  levels  during  the 
winter  months  (when  RVP  is  not 
constrained  by  the  RFG  program)  due  to 
increased  etha  lol  use  on  the  colder  days 
when  most  car  )on  monoxide 
exceedances  o<  cur,  since  the  model 
does  not  show  in  effect  of  RVP  on  CO 
emi-ssions  belo  v  45  degrees  Fahrenheit. 
The  only  effect  of  today's  rule  on  CO 
emissions  wou  d  be  a  potential  small 
increase  due  tc  increased  RVP  levels 
resulting  from  ncreased  ethanol  use  on 
those  winter  di  ys  with  temperatures 
above  45  decreps  Fahrenheit. 

Other  fuefp^rameters  may  also  affect 
r.irbon  monoxi  de  emissions.  However,  a 


model  for  CO  incorporating  otlier  fuel 
parameters  is  not  yet  available.  Any 
such  effects  would  be  limited  by  the 
constraints  placed  on  these  fuel 
parameters  by  the  VOC,  NO.k,  and  air 
toxics  RFG  emission  performance 
standards. 

3.  Air  Quality  Impacts  Under  the  Simple 
Model 

The  air  quality  effects  of  today's  rule 
under  the  Simple  Model  are,  for  the 
most  part,  expected  to  be  similar  to 
those  under  the  Complex  Model,  since 
the  effects  on  fuel  composition  are 
expected  to  be  similar  with  two  maiti 
exceptions.  First,  significant  ETBE  use 
is  not  expected  to  be  possible  before  the 
summer  of  1996.  Second.  EPA 
anticipates  that  in  order  to  meet  the 
requirements  of  today's  program  and  the 
existing  RFG  program,  refiners  may  find 
it  necessary  for  the  first  few  years  to 
blend  additional  oxygenates  into  their 
RFC  beyond  the  level  necessary  to  meet 
the  2.0  weight  percent  oxygen 
requirement.  In  particular,  refiners  may 
find  it  necessary  to  blend  up  to  10 
percent  ethanol  by  volume  during  the 
winter  months  in  RFG  markets  with  the 
supply,  distribution,  and  blending 
capacity  to  do  so.  Until  the  distribution 
and  blending  infrastructure  for  ethanol 
use  is  expanded,  it  is  unlikely  that  this 
increase  in  ethanol  use  will  be  offset 
through  oxygenate  trading  given  the 
limitations  of  the  RFG  program.  Since 
ETBE  use  will  be  limited,  and  since  the 
volume  of  ethanol  used  will  be  similar 
to  the  volume  of  MTBE  displaced 
during  the  winter  (10  vs.  11  volume 
percent),  dilution  effects  may  be  small 
during  the  first  few  years  of  the 
program. 

While  the  effects  of  dilution  on 
emission  performance  may  not  be 
reflected  fully  in  Simple  Model 
compliance  calculations  since  it  does 
not  account  for  all  the  fuel  effects 
included  in  the  Complex  Model,  EPA 
would  expect  any  resulting  air  quality 
effects  to  be  minimal  for  several  reasons. 
First,  as  discussed  above,  EPA  expects 
the  dilution  effects  to  be  minimal  during 
the  first  years  of  the  program.  Second, 
RFG  producers  are  required  under  the 
Simple  Model  to  not  exceed  their  1990 
baseline  levels  of  sulfur,  T90,  and 
olefins.  These  caps  limit  the  risk  of  any 
detrimental  air  quality  effects  related  to 
differences  in  dilution.  Furthermore,  the 
economic  incentives  of  gasoline 
production  may  result  in  refiners 
producing  at  or  near  these  caps, 
regardless  of  the  type  or  volume  of 
oxygenate  used.  Third,  refiners  are 
unlikely  to  invest  in  processing 
equipment  to  produce  gasoline  during 
1995-1997  which  will  make  it  more 


difficult  for  them  to  comply  with  the 
1998  requirements  under  the  Complex 
Model.  Fourth,  any  remaining  risks  are 
limited  to  the  three-year  period  during 
which  the  Simple  Model  is  in  effect. 
Fifth,  some  refiners  may  opt  to  use  the 
Complex  Model  prior  to  1998,  which 
would  have  the  effect  of  controlling  any 
detrimental  environmental  effects 
related  to  changes  in  dilution  or 
oxygenate  type. 

As  discussed  above  with  regard  to  the 
impacts  on  air  toxics  emissions 
resulting  from  changes  in  oxygenate 
type,  today's  rule  does  not  alter  the 
performance  standards  under  the 
Simple  Model.  Nevertheless,  EPA  does 
recognize  that  the  reduced  toxics 
emission  benefits  of  ethanol  and  ETBE 
relative  to  MTBE  under  the  Simple 
Model  (as  under  the  Complex  Model) 
may  increase  toxics  compliance  costs,  as 
discussed  in  section  III.C.  In  addition, 
depending  on  how  refiners  chose  to 
adjust  their  fuels  to  offset  the  loss  in  air 
toxics  performance,  the  complex  model 
may  suggest  some  degradation  in  in-use 
(as  opposed  to  certification)  air  toxics 
emissions  performance  with  the  use  of 
ethanol  or  ETBE  instead  of  MTBE  vN^ich 
is  not  accounted  for  by  the  Simple 
Model.  As  explained  in  more  detail  in 
the  RIA.  this  situation  arises  due  .to 
differences  between  how  the  Simple 
Model  and  Complex  model  predict  air 
toxics  emission  performance.  If  some 
refiners  choose  to  maintain  air  toxics 
emission  performance  by  reducing 
aromatics  instead  of  benzene,  then  the 
complex  model  suggests  less  in-use 
emission  performance  is  achieved  in- 
use  with  ethanol  or  ETBE  than  with 
MTBE.  However.  EPA  expects  few 
refiners  to  choose  to  maintain  air  toxics 
emission  performance  by  reducing 
aromatics  for  two  reasons.  First, 
aromatics  control  is.  in  general,  believed 
to  be  the  more  costly  of  the  two 
approaches.  Second,  refiners  are 
unlikely  to  invest  in  processing 
equipment  to  comply  with  the  simple 
model  for  1995-1997  which  will  not 
also  provide  compliance  under  the 
com.plex  model  in  1998.  Regardless  of  - 
which  approach  refiners  take,  however, 
this  issue  does  not  exist  for  that  fuel 
certified  under  early  use  of  the  complex 
model,  and  disappears  entirely  in  1998 
with  mandatory  use  of  the  complex 
model. 

EPA  also  believes  the  commingling 
and  distillation-related  emission  effects 
of  today's  rule  to  be  minimal  under  the 
first  few  years  of  the  program.  The 
renewable  oxygenate  program  does  not 
provide  incentives  to  increase  summer 
ethanol,  so  commingling-  and 
distillation-related  nonexhaust  VOC  and 
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toxics  emissions  from  summer  RFG 
should  be  unaffected. 

As  discussed  previously^  today's  rule 
is  not  expected  to  significantly  increase 
carbon  monoxide  emissions  in  the  long 
term.  In  the  short  term,  however,  today's 
rule  may  reduce  carbon  monoxide 
emissions  as  refiners  blend  additional 
oxygenates  during  the  first  few  years  of 
the  renewable  oxygenate  program  (as 
.discussed  above).  This  increase  in 
oxygenate  content  would  reduce  carbon 
monoxide  emissions,  and  such 
reductions  would  occur  during  the 
winter  months  when  carbon  monoxide 
exceedances  are  most  common. 

4.  Global  Warming  Impacts 

According  to  the  DOE  report,  today's 
rule  is  unlikely  to  result  in  global 
warming  benefits  in  the  near  term.  In 
the  longer  term,  however,  today's  rule  is 
expected  to  stimulate  investment  in 
higher-efficiency  renewable  oxygenate 
production  processes  which  could  offer 
significant  global  warming  benefits. 
Additioilal  discussion  of  the  potential 
global  warming  benefits  of  today's 
program  is  contained  in  section  III.H  of 
this  notice. 

5.  Ngn-Air  Quality  Impacts 

The  Agency  is  concerned  about  other 
environmental  impacts  of  the 
renewables  requirement  such  as  water 
pollution  and  soil  erosion.  Comments 
v.'ere  submitted  to  the  Agency 
stipulating  that,  as  a  result  of  the 
renewables  program,  com  may  be  grown 
in  place  of  soybeans  and  hay  plant 
rotations  which  could  result  in 
decreased  soil  quality  including 
compaction,  salination,  acidification, 
and  loss  of  biological  activity.  New  corn 
production  to  support  increased  ethanol 
demand  in  response  to  today's  rule 
could  also  increase  soil  erosion  and 
affect  water  quality  and  water  fiow. 
Com  farming  was  alleged  to  be  the 
primary  cause  of  agro-cJiem'ical 
contamination  of  groundwater.  In 
addition,  t.he  increased  barge  shipments 
of  ethanol  resulting  from  this  program 
were  alleged  to  increase  the 
environmental  risks  and  clean-up  costs 
associated  with  potential  ethanol  spills. 

As  discussed  m  section  IIl.F,  EPA  has 
concluded  that  the  renewable  oxygenate 
program  is  unlikely  to  have  a  significant 
impact  on  total  com  output  in  the  near 
term.  The  expected  490  million  gallons 
of  new  ethanol  demand  resulting  from 
today's  rule  would  require  an  increase 
in  corn  production  of  only 
approximately  2  percent.  Thus,  the 
environmental  impacts  associated  with 
increased  com  production  are  also 
expected  to  be  small.  In  addition,  future 
farming  efficiency  improvements  are 


expected  to  reduce  the  environmental 
impact  of  corn  production.  Furthermore, 
the  commercialization  of  ethanol 
production  techniques  which  rely  on 
agricultural  wastes  or  cellulosic 
feedstocks  would  eliminate  the  need  to 
increase  com  production  to  support  this 
program.  As  mentioned  previously,  EPA 
expects  the  renewables  requirement  to 
help  stimulate  development  and 
commercialization  of  such  technologies. 

EPA  also  believes  that  any  adverse 
soil  and  water  impacts  from  today's  mle 
will  be  adequately  addressed  through 
means  other  than  the  renewable 
oxygenate  program.  Concerns  related  to 
the  water  impacts  of  ethanol  production 
will  be  controlled  under  the  provisions 
of  the  Clean  Water  Act.  USDA  has 
several  programs  in  place  to  address  soil 
erosion,  and  the  Coastal  Zone  Act  of 
1990,  which  requires  a  nutrient 
management  plan  for  covered  areas,  has 
helped  increase  farm  efficiency  and 
reduce  nutrient  and  agrochemical 
mnoff.- 

B.  Energy  Impacts 

The  energy  benefits  of  the  renewable 
oxygenate  program  depend  on  the 
oxygenates  used  and  the  production 
processes  used  to  produce  them,  which 
can  vary  depending  on  the  timeframe  of 
interest.  As  described  above,  in  the  early 
years  of  the  program  the  renewable 
oxygenate  requirement  is  expected  to  be 
met  primarily  with  ethanol  blended  into 
winter  RFG.  For  at  least  the  first  two 
years,  this  ethanol  would  be  produced 
in  existing  plants  or  new  plants 
equipped  with  current  technology. 
Some  diversion  of  ethanol  currently 
being  blended  into  conventional 
gasoline  may  also  occur.  Small 
additional  quantities  of  ETBE  may  be 
used  in  summer  RFG  and  ethanol  use  in 
summer  RFG  may  decrease,  but  these 
shifts  and  their  energy  impacts  will  be 
very  small  relative  to  the  effects  of  the 
increase  in  wintertime  ethanol  use. 
According  to  a  study  prepared  by  the 
Department  of  Energy,^*  if  the  30 
percent  renewables  requirement  is  met 
by  blending  ethanol  produced  from  new 
ethanol  plants  and  ethanol  plant 
expansions  (as  opposed  to  ethanol 
produced  in  existing  facilities  and 
displaced  from  its  current  markets)  into 
winter  RFG,  the  overall  fossil  energy 
consumed  in  RFG  production  and  use 
would  be  0.7  percent  lower  than  would 
be  the  case  if  MTBE  produced  from 
natural  gas  were  the  only  oxygenate 
used  in  RFG.  This  estimate  by  DOE  was 


^'"Analysis  Memorandum:  Energy  Rpquirements 
dnd  Cb2-Equivalent  Emissions  of  ItFG."  prepared 
by  Margarel  Singh,  Argonrie  National  Laboralory. 
for  Barry  McNuIt.  U.S.  Department  of  Energy.  June 
6,  1994. 


reduced  to  as  low  as  0.5  percent  when 
more  conservative  energy  input 
assumptions  were  incorporated  into 
their  calculational  methodology,  and 
was  increased  to  as  high  as  0.9%  when 
energy  input  assumptions  from  USDA 
were  incorporated.  The  even  greater 
reduction  in  natural  gas  use  would  be 
partially  offset  by  a  2.0  percent  increase 
in  cmde  oil  use.  It  should  be  noted  that 
even  with  this  increase  in  crude  oil  use. 
the  total  amount  of  crude  oil  used  to 
produce  RFG  under  today's  rule  would 
still  be  8.6  percent  lower  than  if 
conventional  gasoline  were  produced 
instead. 

DOE  projected  that  as  ETBE  capiicily 
becomes  available,  its  use  in  summer 
RFG  would  reduce  fossil  energy  use  b\ 
1.7  percent  relative  to  MTBE  used  in  ' 
summer  RFG.  The  DOE  study  indicates 
that  if  ETBE  is  blended  into  VOC- 
controlled  RFG  to  meet  the  30  percent 
requirement  in  the  summer,  and  ethanol 
is  still  used  to  meet  the  requirement 
during  the  winter,  the  fossil  energy 
benefits  of  the  program  being 
promulgated  today  program  would  be 
approximately  0.6  percent  (0.4  to  0.8 
using  the  range  of  input  assumptions 
evaluated  in  their  final  report)  lowtr 
than  would  be  the  case  if  MTBE 
produced  from  natural  gas  were  the  onl\ 
oxygenate  used  in  RFG. 

The  energy  benefits  of  this  program 
are  expected  to  become  more 
pronounced  in  later  years. 
Improvements  in  the  energy  efficien<:\ 
of  ethanol  production  will  further 
reduce  the  fossil  energy  required  to 
produce  ethanol.  Further  gains  can  be 
achieved  by  reducing  energy 
consumption  in  corn  fanning  through 
changes  in  farming  practices,  using 
more  energy-efficient  equipment, 
increasing  per-acre  crop  yields,  and 
.  decreasing  fertilizer  use.  Comments 
submitted  by  USDA  and  others,  as  well 
as  previous  studies  by  DOE  and  EPA 
cited  in  the  proposal,  indicate  that  as 
new  feedstocks  for  ethanol  such  as 
cellulose  are  commercialized,  and  as 
renewable  methanol  production 
becomes  viable,  the  fossil  energy 
benefits  of  this  program  would  increase 
substantially  relative  to  nonrenewable 
MTBE  use.  Using  current  estimates  of 
the  energy  inputs  relative  to  the  energy 
outputs  lor  ethanol  from  cellulose 
(approximately  1:5),  the  fossil  energy 
benefits  of  the  program  being 
promulgated  today  program  would 
increase  to  approximately  1.3  pen:enl 
relative  to  the  case  if  MTBE  produced 
from  natural  gas  were  the  only 
oxygenate  used  in  RFG.  By  providing  a 
secure  market  for  renewable  oxygenates, 
today's  program  will  help  provide  the 
certainty  needed  to  encourage  private 
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investments  ir  modem,  high-efficiency 
renewable  oxy  senate  production 
technology. 

C.  Economic  Ii  npacts 

1.  Oxygenate  «  nd  Blending  Costs  of  the 
Program 

The  renewa'  ile  oxygenate  program  is 
projected  to  a<  d  $4  million  to  $60 
million  in  coS  to  the  RFC  program 
annually  prior  to  the  year  2000  and  $16 
million  to  $60  million  in  cost  to  the  RFC 
program  annu  lUy  in  2000  and  beyond. 
These  costs  in  .rolve  three  major 
f:omponents:  t  le  cost  of  renewable 
oxygenates  rel  Jtive  to  nonrenewable 
oxygenates,  tri  msportation  and  blending 
costs,  and  toxi  cs  compliance  costs.  The 
cost  estimates  include  the  impact  of  this 
rule  on  fuel  ec  onomy.  These  costs  also 
assume  that  et  lanol  is  blended  at  a 
concentration  of  6.04  volume  percent 
(2.1  weight  percent  oxygen);  to  the 
extent  that  etli  anol  is  blended  at  higher 
concentration: ;.  costs  (particularly  the 
toxics  complif  nee  costs)  would  be 
reduced.  In  at  dition.  the  renewable 
oxygenate  pro  jram  is  projected  to  add 
one-time  cost;  of  $17.6  million  for 
additional  tan  lage.  storage,  and 
blending  capa  :ity.  The  derivation  of  the 
various  compi  inents  of  the  cost  for  the 
renewable  0x3  genate  program  are 
de.scribed  bek  w  and  in  more  detail  in 
section  IV  of  t  le  Regulatory  Impact 
Analysis  for  t  lisTule. 

Before  estiii  lating  the  costs  for  the 
renewable  ox;  genate  program,  however, 
it  is  necessary  to  estimate  how  much 
additional  eth  anol  will  be  used  in  RFC 
compared  to  t  le  amount  of  ethanol  that 
would  have  b  sen  used  in  the  absence  of 
today's  rule.  ( inly  those  costs  resulting 
from  the  new  )thanol  demand  required 
by  the  renewa  ale  oxygenate  program 
atone  are  inci  ided  in  the  cost  estimates 
determined  hi  sre.  Deriving  estimates  for 
that  amount  of  ethanol  that  would  have 
been  used  urn  er  the  RFG  program  in  the 
absence  of  th<  renewables  requirement 
is  extremely  c  ifficult.  However,  the 
amount  of  ne  v  ethanol  capacity 
planned  or  ur  der  construction  prior  to 
the  December  proposal,  combined  with 
the  ethanol  c\  irrently  blended  in  the 
winter  month  s  in  RFC  areas  would  have 
enabled  ethar  ol  to  be  used  in  up  to  15 
percent  of  the  RFG  oxygenate  market 
without  dispi  icing  ethanol  from 
existing  mark  Hs.  Based  on  this 
information. '.  iPA  estimates  that  today's 
rule  is  likely  1  o  increase  ethanol's  share 
of  the  total  o  ygenate  market  by 
approximate!  1 15  perc-entage  points, 
which  amour  ts  to  .335  million  gallons  of 
ethanol. 

With  regart  to  the  first  component  of 
thtj  cost  anal)  sis.  renewable  oxygenate 


costs,  ethanol  used  in  winter  RFG  is 
projected  to  be  the  low-cost  oxygenate 
on  a  per  unit  oxygen  basis  (based  on 
EPA's  co,st  analysis  for  the  RFG  final 
rule  and  excluding  any  additional 
transportation  and  blending  costs  as 
di.scussed  below).  Hence  EPA  expects 
that  if  winter  ethanol  is  used  to  meet  the 
the  renewable  oxygenate  requirement, 
today's  rule  will  not  impose  additional 
direct  costs  for  oxygenates  on  the  RFG 
program.  In  fact,  assuming  335  million 
gallons  of  new  ethanol  demand,  today's 
rule  will  reduce  direct  oxygenate  costs 
by  $22-72  million  annually. 

To  the  extent  that  ETBE  is  used  to 
meet  part  of  the  renewable  oxygenate 
requirement,  however,  today's  rule 
could  increase  the  cost  of  the  program. 
EPA  projects  that  ETBE-blended  RFG 
would  cost  0  to  0.8  cents  per  gallon 
more  than  ethanol-blended  or  MTBE- 
hiended  RFG.  This  estimate,  which  is 
highly  sensitive  to  MTBE  and  ethanol 
costs,  includes  ETBE's  value  in  reducing 
RVP  and  increasing  octane  but  does  not 
fully  reflect  its  value  in  diluting  the 
levels  of  aromatics  and  sulfur  in 
gasoline.  It  also  assumes  that  ETBE 
producers  can  take  advantage  of  the 
reduced  gasoline  excise  tax  for  fuels 
containing  ethanol.  Without  this  tax 
reduction,  the  cost  of  ETBE-blended 
RFG  would  be  3.1  to  3  9  cents  per  gallon 
higher  than  MTBE-blended  RFG.  . 

With  regard  to  the  second  component 
of  the  cost  analy.sis,  ethanol  is  produced 
primarily  in  the  Midwest,  but  RFG  will 
be  required  in  California,  the  Northeast, 
and  Texas  in  addition  to  several 
Midwestern  markets.  As  a  result, 
additional  transportation  costs  may  be 
incurred.  EPA  estimates  the  cost  of 
transporting  ethanol  to  range  from  3  to 
11  cents  per  gallon  of  ethanol, 
depending  on.the  markets  to  which  it  is 
being  shipped.  As  discussed  in  detail  in 
the  RJA.  EPA  estimates  the  average  cost 
of  transporting  a  gallon  of  eth-anol  to 
RFG  markets  to  be  6-8  cents  per  gallon. 
Based  on  the  estimate  that  the 
renewable  oxygenate  program  will 
increase  ethanol  demand  by  335  million 
gallons  per  year,  the  total 
transportation-related  cost  due  to 
today's  rule  would  range  from  $20 
million  to  $27  million  annually. 

In  many  parts  of  the  nation,  facilities 
to  store  and  blend  ethanol  have  already 
bkibn  constructed.  However,  adequate 
facilities  are  not  currently  in  place  in 
many  RFG  markets.  Based  on 
information  obtained  from  a  draft  DOE 
report.^"  EPA  estimates  the  cost  of 


^  "Assessment  of  Costs  dnd  U«!n<!fit»  of  Flexible 
and  Alternative  Fuel  Use  in  ilw  U.S.  Transporliition 
.Sector.  Hrogress  Report  Three:  Vehicle  and  Fuel 
Distribution  Rwjuiretnents  (DRAFT)."  Unilwt  States 


building  sufficient  storage  and  blending 
capacity  to  meet  the  renewable 
oxygenate  requirement  to  be 
approximately  $17.6  million.  This 
represents  a  one-time  cost  for  additional 
tankage,  storage,  and  blending  capacity, 
however,  and  not  a  continuous  cost. 
There  may  be  some  additional  cost  for 
blending  beyond  the  costs  of  the 
facilities  and  equipment,  however,  that 
is  believed  to  be  small. 

With  regard  to  the  third  component  of 
the  cost  analysis,  under  both  the  Simple 
and  Complex  reformulated  gasoline 
emission  models,  ethanol  and  ETBE 
provide  smaller  toxics  emission 
reduction  benefits  than  do  MTBE  and 
TAME,  the  primary  nonrenewable 
oxygenates  expected  to  participate  in 
the  RFG  program.  To  offset  the  increase 
in  toxic^s  emissions,  refiners  will  have  to 
alter  other  gasoline  properties  such  as 
aromatics,  benzene,  or  sulfur.  Assuming 
that  refiners  lower  benzene  levels  to 
offset  any  worsening  in  toxica 
performance,  EPA  estimates  that  the 
additional  cost  could  range  as  high  as 
0.89  cents  per  gallon  of  RFG  blended 
with  ethanol  in  1995-1999  and  from 
0.32  to  0.88  cents  per  gallon  of  RFG 
blended  with  ethanol  in  2000  and 
beyond.  The  higher  minimum  costs  in 
2000  and  beyond  stem  from  the  more 
stringent  toxics  standards  and  the  larger 
contribution  of  exhaust  toxics  to  total 
toxics;  see  the  RIA  for  further  details. 
The.se  increased  costs  would  be 
incurred  only  for  the  volume  of  RFG 
blended  with  ethanol  in  excess  of  the 
volume  that  would  have  been  blended 
with  these  two  oxygenatesin  the 
absence  of  today's  rule.  Assuming  that 
ethanol  volume  increases  by  335  million 
gallons  (as  discussed  previously  and  in 
the  RIA)  and  that  ethanol  is  blended  at 
6.04  volume  percent  (or  2.1  weight 
percent  oxygen),  the  total  volume  of 
RFG  involved  would  be  approximately 
5.55  billion  gallons.  This  translates  into  - 
an  annual  cost  for  the  program  of  up  to 
$49  milhon  in  1996-1999  and  $18 
million  to  $49  million  in  2000  and 
beyond. 

According  to  EPA's  fuel  economy 
analysis  (as  discussed  in  the  RIA  for  the 
RFG  final  rule),  ethanol-blended  RFGs 
provide  slightly  poorer  fuel  economy    " 
than  otherwise-identical  RFGs  which 
u.se  MTBE  or  ETBE  as  the  oxygenate. 
The  fuel  economy  penahy  amounts  to 
approximately  0.2  percent  for  the 
additional  5.55  billion  gallons  of  RFG 
that  would  be  blended  with  ethanol  as 
a  result  of  the  renewable  oxygenate 
program.  Based  on  current  whole.sale 
gasoline  prices,  this  reduction  in  fuel 


Department  of  En»rsy.  Office  of  tjolicy.  Planning. 
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economy  would  add  approximately 
$5.55  million  in  annual  costs  to  the  RFG 
program. 

2.  Impact  on  Renewable  Fuels  Industry 

As  discussed  in  section  III  of  this 
notii:e,  the  renewables  program  will 
require  blending  approximately  490 
million  additional  gallons  of  ethanol  (or 
its  equivalent)  in  RFG  over  and  above 
the  amount  of  ethanol  blended  into 
gasoline  in  RFG  areas  in  1993.  This 
increase  represents  a  growth  of 
approximately  40  to  50  percent  in 
renewable  fuel  demand  from  current 
levels.  EPA  is  i>hasing  in  the  renewable 
oxygenate  requirement  in  order  to  avoid 
disrupting  existing  ethanol  markets  and 
the  RFC  program.  If  the  renewable    ' 
oxygenate  (»rogram  causes  ethanol  to 
shift  out  of  its  current  markets  into  RFG 
*  naarkets.  the  benefits  to  the  renewable 
fuels  industry  would  be  reduced  and  the 
long-term  grovrth  prospects  for  the 
industr)'  would  be  jeopardized.  Phasing 
the  program  in  over  two  years  permits 
a  more  orderly  expansion  of  renewable 
oxygenate  production  capacity  and 
helps  assure  that  the  additional  demand 
created  by  today's  rule  will  ocxur 
without  causing  undesirable  logistical 
prohicras.  which  could  result  in  supply 
problems  and  price  spikes  and  might 
not  help  stimulate  the  use  of  renewable 
fuels  in  the  United  States. 

In  addition,  the  certainty  provided  by 
today's  rule  is  expected  to  sti;nulate 
considerable  private  investment  in 
renewable  hiel  produiiion  technology 
and  capacity.  EPA  expects  this 
investment  to  accelerate  the 
devek>piReat  and  implementaticm  of 
advanced,  high-efficiency  production 
processes,  which  in  turn  are  expected  to 
provide  global  wanning  benefits  and 
larger  fossil  fuel  energy  savings  than  can 
be  provided  by  existing  etlianol 
production  facilities. 

3.  Impact  on  Farm  Economy 

According  to  comments  submitted  by 
USDA.  tbe  renewable  oxygenate 
prograiD  is  expected  to  increase  farm 
incomes  by  increasing  demand  for  farm 
products  and  creating  a  market  for 
agricultural  waste  products.  Based  on 
USDA  estimates,  the  renewable 
oxygenate  program  will  increa.se  corn 
pfioes  by  approximately  4.0-6.7  cents 
per  bushel  when  fully  implemented. 
Based  on  average  annual  com 
production  of  8.7  billion  bushels,  such 
a  price  iocrease  would  increase  farm 
income  by  approximately  $348-583 
million.**  However.  USDA  projects  a 


decrease  in  farm  deficiency  payments  as 
a  result  of  the  increase  in  com  prices  of 
$220-369  million,  so  the  net  increase  in 
farm  income  would  be  $128-214 
million  per  year.^^  The  reader  is  referred 
to  the  RIA  for  a  more  detailed 
discussion  of  this  estimate. 

To  the  extent  that  this  increase  in 
farm  incomes  results  from  higher  prices 
for  com  and  other  crops,  some  of  the 
farm  income  benefits  may  be  lo.st  as  feed 
costs  for  livestock  producers  increase. 
However,  it  is  unlikely  that  pric,e 
increases  will  account  for  the  entire 
increase  in  farm  incomes.  Utilization  of 
agricultural  waste  products  and 
increased  cr^p  production  are  also 
expected  to  increase  farm  incnmps 
witliout  increasing  the  price  per  bushel 
for  f:om  and  other  ethanol  feedstocks. 
Hence  the  impact  of  the  renewable 
oxygenate  program  is  expected  to  have 
a  net  beneficial  effect  on  the  farm 
e<:onomy. 

4.  Impact  on  Natimil  Gas.  Methanol,  and 
MTBE  Sectors 

EPA  recognizes  that  the  renewable 
oxygenate  program  may  affect  the 
growih  prospects  for  the  natural  gas. 
methanol,  and  MTBE  sectors.  To  the 
extent  that  today's  rule  leads  to  larger 
market  shares  for  ethimol  and  other 
renewable  oxj'genates  than  otherwise 
would  occur,  the  market  share  for 
nonrenewable  oxygenates  would  be 
smaller  than  otherwise  would  ocair. 

However.  EPA  does  not  believe  that 
today's  rule  will  have  a  significant 
adverse  impact  on  the  natural  gas, 
methanol,  and  MTBE  industries  for 
.several  reasons.  First,  EPA  always  has 
expected  ethanol  and  its  derivatives  to 
play  a  role  in  the  RFG  program  even  in 
the  absence  of  today's  rule.  Second,  the 
advent  of  the  Phase  II  RFG  standards  in 
2000  will  create  powerful  incentives  to 
reduce  the  RVP  of  summer  reformulated 
gasoline  to  very  low  levels.  As  a  result, 
EPA  had  expected  that  ETBE  and  ETAE 
would  be  used  beginning  in  2000  even 
without  the  promulgation  of  today's 
mle.  EPA  considers  it  unlikely  that 
MTBE.  methanol,  and  natural  gas 
producers  would  Install  expensive 
capital  equipment  to  satisfy  demand 
only  for  Phase  I  of  the  program;  instead. 
EPA  has  expected  these  industries  to 
build  capacity  to  satisfj-  the  long-term 
demand  for  their  product.  Since  such 
long-term  demand  would  be  limited  by 
the  growth  in  ETBE  and  ETAE  demand 
for  Phase  II  RFG,  it  is  not  clear  to  EPA 
that  today's  rule  will  reduce  the  growth 


>^Aoc(irdio^tot«fiarmalii>n  fMtnidfxl  b\  John  W. 
Mo(3dLand  o^U.snA.  "Memorrindum  for  Richard 
VVil.soa.Oir»o»or.OfrKe  of  Mobile  Sources,  U.S. 
Fnvironmnntal  Protaction  Apmcy."  June  20.  1994. 


■' Accordirig  to  infoiTnatloir  provided  bv  John  W. 
Mrt.1el1and  of  ITSOA.  "Memoraadum  for  Richard 
VViUoa.  I>JretSor.  Ofrice  cA  Mobile  Swirces.  U.S. 
tnvironmftnfal  Pmtection  ARenrv."  (iirw>  20.  19<V» 


of  the  iuethanol.  MTBE.  and  ivatural  gas 
industries  below  what  it  otlierviise 
would  have  been. 

Third,  even  with  today's  rule, 
methanol  and  MTBE  production  is 
projected  to  grow  quite  rapidly.  If  MT81-: 
captures  70  pe««nt  of  tlie  RFG 
oxygenate  market,  annual  MTBE 
demand  will  grow  from  2.3  billion 
gallons  in  1993  to  4.1  billion  gallons  in 
1995  and  to  4.8  billion  gallons  bv  1997 
(when  the  Phase  II  California  RFG 
program  takes  full  effect),  an  increase  of 
approximately  110  percent.  As  a  result, 
annual  mettianol  production  is 
projected  to  grow  by  600  million  v,allons 
in  1995  and  1996  and  an  addii.iir.al  2(»0 
million  gallons  by  1997.  The  deinaml 
for  natural  gas  will  grow  even  more 
dramatically  in  absolute  terms,  since 
natural  gas  is  an  economii:ally  attractive 
souu*  of  the  isobutyiene  used  to 
produce  ETBE  and  is  al-so  used  as  an 
energy  source  in  ethanol  production, 
ac:cording  to  USDA. 

5.  Impart  on  Highway  Trust  Fund  and 
General  Fund 

Renewable  fuels  blended  directly  into 
gasoline  qualify  either  for  income  tax 
credit  or  reduced  excise  tax  rates.  The 
reduced  excise  tax  rate  is  the  form  of  the 
tax  subsidy  used  most  frequently  and 
effectively  reduces  the  flow  of  revenue 
into  the  Federal  Highway  Trust  Fund. 
The  income  tax  credits  reduce  the 
General  Fund.  At  present.  riMiewable 
ethanol  and  methanol  derived  from 
.sources  other  than  oil.  natural  gas.  coal, 
and  peat  qualify  for  the  reduced  exx:i.se 
tax  rates  if  they  are  blended  into 
finished  ga.'^line.  Renewable  ethers  may 
also  qualify  for  the  reduced  excise  iax 
rates,  although  the  mechanism  by  which 
the  tax  reduction  is  received  make*  it 
difficult  and  often  uneconomicalto 
obtain  for  potential  blenders. 

To  the  extent  that  today's  nile 
incre.ises  ethanol  use  in  non-VOC- 
controlled  RFG.  it  will  reduce  highway 
trust  fund  revenues.  As  di.scussed 
above,  the  amount  of  new  ethanol 
capacity  planned  or  under  construction 
prior  to  the  December  proposal,  - 
combined  with  the  ethanol  currently 
blended  in  the  winter  months  in  Rl^'G 
areas,  would  have  enabled  ethanol  to  t»e 
used  in  up  to  15  percent  of  the  RFG 
oxygenate  market  without  displacing 
ethanol  from  existing  markets.  Ba.sed  oiv 
this  information.  EPA  estimates  that 
today's  rule  is  likely  to  increase 
ethanol's  share  of  the  total  ^xygenate 
market  by  approximately  15  percentage 
points,  which  amounts  to  335  million 
gallons  of  etlianol.  With  a  $0.54  per 
gallon  tax  subsidy  for  ethanol,  EPA  has 
concluded  that  today's  rule  will  result 
in  a  loss  of  highway  trust  fund  revenue* 
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6.  Impact  on  F  irm  Support  Pav-ments 

EPA  receive  1  comments  from  farm 
interests  and  I  SDA  claiming  that  the 
renewable  oxy  >enate  program  would 
reduce  govern  nent  expenditures  on 
farm  income  a  id  farm  price  support 
payTTJents.  To  he  extent  that  this 
program  incre;  ses  crop  prices,  it  should 
reduce  farm  pi  ogram  payments.  As 
discussed  in  si  ction  VI.C.3.  USDA 
projects  that  h  rm  deficiency  payments 
will  decrease  ^y  5220-369  million  per 
year. 


VII.  FublicTPah 

In  its  NPR>>I 
requested  com  m 
proposal.  In  a(  d 
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comment  on  the 
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authority  to  promulgate  this  rule;  (2)  the 
extent  to  which  renewable  oxygenates 
would  be  used  in  reformulated  gasoline 
absent  the  proposal;  (3)  the  economic, 
energy,  and  crude  oil  import  benefits  to 
the  nation  resulting  from  the  proposal; 

(4)  any  other  approaches  which  could 
be  used  to  achieve  the  same  objectives; 

(5)  the  likelihood  that  the  renewable 
oxygenate  requirement  would  be  met     , 
with  domestically  produced  oxygenates 
absent  a  requirement  to  this  effect, 
whether  such  a  requirement  would  be 
desirable  and  legally  permissible,  and 
any  other  suggested  approaches  to 
ensure  the  domestic  employment 
benefits  of  this  program;  (6)  the  climate 
change  aspects  of  the  proposal;  (7)  the 
definition  of  renewable  oxygenates;  (8) 
the  need  for  performance-based 
standards  for  renewable  oxygenates 
based  on  fossil  energy  impact  or 
greenhouse  gas  emissions;  (9)  health 
effects  data  regarding  renewable 
oxygenates  whose  use  may  be 
encouraged  as  a  result  of  the  program; 
(10)  the  appropriate  level  for  the 
renewable  oxygenate  requirement,  the 
feasibility  of  the  requirement,  lead-time 
requirements,  the  need  for  a  phase-in 
period,  and  any  other  supply-related 
issues;  (11)  the  need  and  justification  for 
a  year-round  program  in  lieu  of  a 
summer-only  program;  (12)  the 
allowance  for  year-round  averaging  of 
renewable  oxygenate  content;  (13)  the 
applicability  of  the  program  only  to 
producers  of  reformulated  gasoline 
rather  than  including  downstream 
blenders;  (14)  the  enforcement-related 
provisions;  (15)  the  impact  of  the 
program  on  the  already-promulgated 
reformulated  gasoline  program,  and  (16) 
a  petition  process  to  include  additional 
renewable  oxygenates. 

During  the  comment  period  and  at  the 
January  1994  public  hearing.  EPA 
received  comments  and  testimony  on 
various  aspects  of  the  proposal  from 
numerous  parties  such  as  environmental 
organizations,  states,  environmental 
regulatory  associations,  com  growers, 
and  farmers,  as  well  as  the  petroleum, 
ethanol,  and  oxygenated  fuels 
industries.  The  Agency  has  diligently 
reviewed  and  considered  all  written  and 
oral  comments  on  the  renewable 
oxygenate  proposal. 

For  tho.se  readers  interested  in 
reviewing  the  comments  related  to  the 
renewable  oxygenate  proposal  for 
reformulated  gasoline,  all  comments 
received  by  the  Agency  are  located  in 
the  EPA  Air  Docket,  Docket  A-93-49 
(See  "ADDRESSES").  All  significant 
comments  were  considered  in  revising 
the  provisions  in  the  proposal  and/or 
are  responded  to  in  the  Regulatory 
Impact  Analysis  and  Response  to 


Comments  document  contained  in 
Docket  A-93-49. 

VIII.  Compliance  With  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  regulations  and  to 
identify  significant  adverse  impacts  of 
federal  regulations  on  a  substantial 
number  of  small  entities.  Because  the 
RFA  does  not  provide  concrete 
definitions  of  "small  entity," 
"significant  impact,"  or  "substantial 
number,"  EPA  has  established 
guidelines  setting  the  standards  to  be 
used  in  evaluating  impacts  on  small 
businesses  ^'*.  For  purposes  of  the 
renewable  oxygenate  requirement  for 
reformulated  gasoline,  a  small  entity  is 
any  business  which  is  independently 
owned  and  operated  and  not  dominant    * 
in  its  field  as  defined  by  SBA 
regulations  under  section  3  of  the  Small 
Business  Act. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  renewable 
oxygenate  program  will  secure  a  market 
for  oxygenate  producers  while 
simultaneously  allowing  refiners 
flexibility  for  small  refiners  to  comply 
with  the  program's  requirements.  In 
addition,  EPA  decided  against  applying 
the  renewable  oxygenate  requirement  to 
downstream  oxygenate  blenders  (except 
as  discussed  below),  many  of  which  are 
small  entities.  As  discussed  in  the 
proposal,  this  would  have  required  each 
blender  to  maintain  at  least  two  sources 
of  oxygenate,  one  renewable  and  one 
not.  Such  an  approach  would  have 
proven  either  uneconomical  or  to 
involve  significant  transaction  costs 
related  to  averaging  and  trading. 

However,  today's  program  will 
require  additional  reporting 
requirements  of  blenders  (beyond  the 
reformulated  gasoline  requirements). 
The  renewable  oxygenate  program 
requires  that  blenders  maintain  records 
on  two  additional  RBOB  categories:  any 
renewable  oxygenate  and  renewable 
ethers.  The  additional  reporting 
requirements,  however,  are 
economically  insignificant  and  will  nol 
unduly  burden  small  entities  such  as 
blenders. 


-"U.S.  Environmflnl.il  Protection  Agencv. 
Memorandum  to  Assistant  Administrators. 
"Cqmpliance  with  the  Regulatory  Flexibility  Act." 
EPA  OiTice  of  Policy,  Planning,  and  Evaluation. 
1984.  In  addition,  U.S.  Environmental  Protection 
Agency,  Memorandum  to  Assistant  Administrators. 
"Agency's  Revised  Guidelines  for  Implcmonling  ihf 
Regulatory  Flexibility  Act."  Office  of  Polity. 
Planning,  and  Ev.-iliiation.  1092. 


Federal  Register  /  Vol.  59.  No.  147  /  Tuesday.  August  2,  1994  /  Rules  and  Regulations        39289 


IX.  Statutory  Authority 

EPA  believes  that  the  final  rule 
adopted  today  is  a  reasonable  exercise 
of  the  discretionary  authority  granted 
the  Agency  under  sections  211(k)  and 
301  of  the  Act.  EPA  interprets  the  first 
sentence  of  section  211(k)(l)  as  broad 
authority  to  adopt  reasonable 
requirements  for  reformulated  gasoline, 
unless  otherwise  prohibited  by  tlte 
Clean  Air  Act  or  other  statutory 
provision.  EPA  interprets  the  second 
sentence  of  .section  211(k)(l)  as 
authorizing  EPA  to  adopt  regulations  for 
the  reformulated  gasoline  program  that 
result  in  the  greatest  emission 
reductions  achievable,  and  at  tlie  same 
time  tend  to  optimize  the  resulting 
impacts  on  cost,  energy  requirements, 
and  other  health  and  environmental 
impacts.  In  effect,  EPA  has  full  authority 
to  adopt  emission  reduction  standards 
and  other  requirements  that  achieve  this 
result.  For  further  di,scussion  of  the 
.statutory  authority  for  the  renewable 
oxygenate  program  the  reader  is  Rjferred 
to  section  III.A. 

X.  Administrative  Dssignatiou  and 
Regulatory  Analysts 

Under  Executive  Order  12866,  (58  FR 
51.735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
sut>ject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligalions  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  tlie 
President's  priorities,  or  the  principles 
se\  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Elxecutive 
Order  12866.  the  Administrator  has 
determined  that  this  rule  is  a 
"significant  regulatory  action"  based  on 
the  above  criteria.  As  such,  this  action 
was  submitted  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  have 
been  documented  in  the  public  record: 
EPA  Air  Docket  A-93-49. 


A  Regulator)'  Impact  Analysis  (RIA) 
for  the  reformulated  gasoline  program 
has  been  prepared  and  placed  in  Public 
Docket  No.  A-93-49  to  accompany  this 
EPA  notice  of  final  rulemaking.  A  di-aft 
ver-sion  of  the  Regulatory  Impact 
Analysis  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
pftvjew  as  required  by  Executive  Order 
12866.  Any  written  comments  from 
OMB  and  EPA  response  to  those 
comments  have  also  been  placed  in  the 
public  docket  for  this  rulemaki.ng.  A 
final  version  of  the  analysis  is  available 
in  the  docket  cited  above. 

XI.  Compliance  With  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  in  this  rule  were 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  These  requirements  are  not 
effective  until  OMB  approves  them  and 
a  technical  amendment  to  that  effect  is 
published  in  the  Federal  Register.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1591.05)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA.  401  M 
Street.  SW.  (Mail  Code  2136); 
Washington.  DC  20460  or  by  calling 
(202) 260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging 
0.64  hours  per  response  and  an 
estimated  annual  recordkeeping  burden 
averaging  3.44  hours  per  respondent.  If 
the  burden  associated  with  quality 
assurance  testing  is  included  these 
estimates  increase  to  22.44  and  5.44. 
respectively.  These  estimates  include 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  th.T  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch;  EPA: 
401  M  St.,  SW.  (Mail  Code  2136); 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  EPA 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  prior  to  OMB  issuing 
approval. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air  _ 
pollution  control.  Fuel  additives. 
Ga.solLne.  Motor  vehicle  pollution. 


Penalties.  Reporting  and  rt'cordkeeping 
requirements 

Dated:  June  30. 1994 
Carol  M.  Browner, 

Aiirnir.istrntor. 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGULATIONS  OF  FUELS 
AND  FUEL  ADDITIVES 

l.^he  authority  citation  for  part  80 
t;ontinues  to  read  as  follows: 

Authority:  Sections  114.  211  and  301(;i)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7414.  7545  and  7601(a)). 

2.  Section  80.2  is  amended  by  adding 
paragraph  (ss)  to  read  as  follovv.s: 

§80.2    Definftions. 

***** 

(.<:s)  Extended  non-cfimihinglinf, 
season  means  the  period  during  which 
oxygenates  which  demonstrate 
commingling-related  increases  in  Reid 
Vapor  Pressure  (RVP)  will  not  be 
permitted  to  receive  credit  toward  the 
renewable  oxygenate  requirements  of 
§80.83.  Any  extended  non-commingling 
season  is  limited  to  that  period  of  time 
determined  by  the  Administrator 
pursuant  to  §eo.83(i). 

3.  Section  80.65  is  amended  by 
revising  paragraph  (dM2)(vi)  to  read  as 
follows: 

§  80.65    General  requirements  for  refiners. 
Importers,  and  oxygenate  blenders. 

*         •         *         «         • 

(2)  •  *  • 

(vi)  In  the  case  of  RBOB.  as  RBOB  that 
may  be  blended  with: 

(A)  Any  oxygenate; 

(B)  Ether  only; 

(C)  Any  renewable  oxygenate; 
(U)  Renewable  ether  only; 

(E)  Non-VOC  controlled  renewable 
ether  only. 
***** 

4.  Section  80.81  is  amended  by 
revising  paragraphs  {c)(2),  (c)(5),  (c)(6), 
and  (cKlO)  to  read  as  follows: 

§  80.81    Enforcement  exemptions  for 
Cai4fomta  gasoMne. 

***** 

(c)  •  *  ' 

(2)  The  designation  of  gasoline 
requirements  contained  in  §  80.65(d). 
except  in  the  case  of  RBOB  that  is 
designated  as  "any  renewable 
oxygenate,"  "non-VOC  controlled 
renewable  ether  only",  or  "renewable 
ether  only"; 
***** 

(5)  The  annual  compliance  audit 
requirements  contained  in  §  80.65(h). 
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except  where 
with  regard  to 
requirements 

(6)  The 
blending  requ|rements 
§  80.69.  exce 
apply  to  the 
requirements 


!uch  audits  are  required 
the  renewable  oxygenate 
;ontained  in  §80.83; 
dowjnstream  oxygenate 

contained  in 
where  such  requirements 
renewable  oxygenate 
:on{ained  in  §80.83; 


(10)  The  coi  npliance  attest 
engagement  n  quirements  contained  in 
subpart  F  of  this  part,  except  where 
such  requiren  ents  apply  to  the 
renewable  ox;  genate  requirements 
contained  in  <  80.83. 
*        •        • 

5.  Section  8P.83  is  added  to  read  as 
follows: 


Renewable  oxygenate 


§B0 
shill 
oxyg  mate 


§80.83 
requirements. 

(a)  Definiti(\n 
For  purposes 
part,  renewable 
provided  in 

(1)  In  the 
reformulated 
not  designate^ 
that  is  not  s' 
requirements 
extended 
pursuant  to 
oxygenate 

(i)  An 
non-fossil  fuel 

(ii)  An  ethef 
oxygenate 
fossil  fuel 

(2)  In  the 
reformulated 
designated  as 
subject  to 
associated  w 
commingling 
§80.83(i). 
an  ether  that 
paragraph  (a 
section. 

(3)  An 
ethers  speci 
(a)(2)  of  this 
a  renewable 
Administrator 
that  effect, 
approve  surf 
demonstrate( 
Administrator 
not  cause  vo 
that  are  non- 
linear vapor 
The  Admini 
petition  subj 
conditions  o: 

{4)(i) 
only  if  the 
oxygenate 
oxygenate  is 
form  of 


tl 

cjse 


non-commir 


of  renewable  oxygenate. 
)f  subparts  D  and  F  of  this 
oxygenate  is  defined  as 
is  paragraph  (a). 

of  oxygenate  added  to 
gasoline  or  RBOB  that  is 
as  VOC-controlled  or 
iject  to  the  additional 
associated  with  an 

ngling  season 
83(i),  renewable 
be: 

that  is  derived  from 
feedstocks;  or 
that  is  produced  using  an 
s  thit  is  derived  from  non- 
fee  istocks. 
Ci  ise  of  oxygenate  added  to 
jasoline  or  RBOB  that  is 
VCX:-controlled  or  that  is 
thel additional  requirements 
an  extended  non- 
season  pursuant  to 
rertewable  oxygenate  shall  be 
neets  the  requirements  of 
l)(ii)  or  (a)(3)  of  this 


oxy  enate  ^ 


fed 


Tie 


other  than  those 
in  paragraphs  (a)(1)  or 
ection  may  be  considered 
( ixygenafe  if  the 
approves  a  petition  to 
Administrator  may 
a  petition  if  it  is 
to  the  satisfaction  of  the 
that  the  oxygenate  does 
3tility  increases  in  gasoline 
inear  in  nature  (i.e..  a  non- 
)ressure  blending  curve). 
i<  trator  may  approve  a 
(ct  to  any  appropriate 
imitations. 

shall  be  renewable 
refiner,  importer,  or 
bl  ;nder  who  uses  the 
able  to  establish  in  the 
docu  mentation  that  the 


Oxyg  ;nate ! 


oxygenate  was  produced  from  a  non- 
fossil  fuel  feedstock. 

(ii)(A)  Any  person  who  produces 
renewable  oxygenate,  as  defined  In 
paragraph  (a)(1)  of  this  section,  or  who 
stores,  transports,  transfers,  or  sells  such 
renewable  oxygenate,  and  where  such 
renewable  oxygenate  is  intended  to  be 
used  in  the  production  of  gasoline,  shall 
maintain  documents  that  state  the 
renewable  source  of  the  oxygenate,  and 
shall  supply  to  any  transferee  of  the 
oxygenate  documents  which  state  the 
oxygenate  is  from  a  renewable  source. 

(B)  Any  person  who  imports 
oxygenate  that  is  represented  by  the 
importer  to  be  renewable  oxygenate,  as 
defined  in  paragraph  (a)  of  this  section, 
shall  maintain  documents,  obtained 
from  the  person  who  produced  the 
oxygenate,  that  include  a  certification 
signed  by  the  owner  or  chief  executive 
officer  of  the  company  that  produced 
the  oxygenate  that  states: 

(J)  The  nature  of  the  feedstock  for  the 
oxygenate;  and 

(2)  A  description  of  the  manner  in 
which  the  oxygenate  meets  the 
renewable  definition  under  paragraph 
(a)  of  this  section. 

(iii)  No  person  may  represent  any 
oxygenate  as  renewable  unless  the 
oxygenate  meets  the  renewable 
definition  under  paragraph  (a)  of  this 
section. 

(5)  For  purposes  of  this  section,  an 
oxygenate  shall  be  considered  to  be 
derived  from  non-fossil  fuel  feedstocks 
only  if  the  oxygenate  is: 

(i)  Derived  from  a  source  other  than 
petroleum,  coal,  natural  gas,  or  peat;  or 

(ii)  Derived  from  a  product: 

(A)  That  was  produced  using 
petroleum,  coal,  natural  gas,  or  peat 
through  a  substantial  transformation  of 
the  fossil  fuel; 

(B)  When  the  product  was  initially 
produced,  it  was  not  commonly  used  to 
generate  energy  (e.g.  automobile  tires); 
and 

(C)  The  product  was  sold  or 
transferred  for  a  use  other  than  energy 
generation,  and  was  later  treated  as  a 
waste  product. 

(b)  Renewable  oxygenate  standard.  (1) 
The  reformulated  gasoline  and 
reformulated  gasoline  produced  using 
RBOB  that  is  produced  by  any  refiner  at 
each  refinery,  or  is  imported  by  any 
importer,  shall  contain  a  volume  of 
renewable  oxygenate  such  that  the 
reformulated  gasoline  and  reformulated 
gasoline  produced  using  RBOB,  on 
average,  has  an  oxygen  content  from 
such  renewable  oxygenate  that  is  equal 
to  or  greater  than  0.30  wt%  for  the 
period  of  December  1, 1994  through 
December  31, 1995,  and  0.60  wt% 
beginning  on  January  1, 1996. 


(2)  The  averaging  period  for  the 
renewable  oxygenate  standard  specified 
in  paragraph  (b)(1)  of  this  section  shall 
be:  ■ 

(i)  Each  calendar  year;  except  that 
{ii)Any  reformulated  gasoline  and 
RBOB  that  is  produced  or  imported 
prior  to  January  1,  1995  shall  be 
averaged  with  reformulated  gasoline 
and  RBOB  produced  or  imported  during 
1995. 

(3)  (i)  The  oxygenate  used  to  meet  the 
standard  under  paragraph  (b)(1)  of  this 
section  may  also  be  used  to  meet  any 
oxygen  standard  under  §80.41;  except 
that 

(ii)  The  renewable  oxygenate  added 
by  a  downstream  oxygenate  blender 
shall  not  be  used  by  any  refiner  or 
importer  to  meet  the  oxygen  standard 
under  §  80.41,  except  through  the 
transfer  of  oxygen  credits. 

(c)  Downstream  oxygenate  blending 
using  renewable  oxygenate.  (1)  In  the 
case  of  any  refiner  diat  produces  RBOB, 
or  any  importer  that  imports  RBOB,  the 
oxygenate  that  is  blended  with  the 
RBOB  may  be  included  with  the 
refiner's  or  importer's  compliance 
calculations  under  paragraph  (d)  of  this 
section  only  if: 

(i)  The  oxygenate  meets  the  applicable 
renewable  oxygenate  definition  under 
paragraph  (a)  of  this  section;  and 

(ii)  The  refiner  or  importer  meets  the 
downstream  oxygenate  blending 
oversight  requirements  specified  in 
§§  80.69(a)(6)  and  (7);  or 

(iii)  (A)  In  the  case  of  RBOB 
designated  for  "any  renewable 
oxygenate"  the  refiner  or  importer 
assumes  that  ethanol  will  be  blended 
with  the  RBOB; 

(B)  In  the  case  of  RBOB  designated  for 
"renewable  ether  only"  or  "non-VOC 
controlled  renewable  ether  only  ".the 
refiner  or  importer  assumes  that  ETBE 
will  be  blended  with  the  RBOB;  and 

(C)  In  the  case  of  "any  renewable 
oxygenate,"  "non-VOC  controlled 
renewable  ether  only"  and  "renewable 
ether  only  RBOB,"  the  refiner  or 
importer  assumes  that  the  volume  of 
oxygenate  added  will  be  such  that  the 
resulting  reformulated  gasoline  will 
have  an  oxygen  content  of  2.0  wt%. 

(2)  (i)  No  person  may  combine  any 
oxygenate  with  RBOB  designated  as 
"any  renewable  oxygenate"  unless  the 
oxygenate  meets  the  criteria  specified  in 
paragraph  (a)  of  this  section. 

(ii)  No  person  may  combine  any 
oxygenate  with  RBOB  designated  as 
"renewable  ether  only"  or  "non-VOC 
controlled  renewable  ether  only"  unless 
the  oxygenate  meets  the  criteria- 
specified  in  paragraph  (a)  of  this 
section. 
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(d)  Compliance  calculation.  (1)  Any 
refiner  for  each  of  its  refineries,  and  any 
importer  shall,  for  each  averaging 
period,  determine  compliance  with  the 
renewable  oxygenate  standard  by 
calculating: 

(i)  Prior  to  January  1, 1996,  renewable 
oxygen  compliance  total  using  the 
following  formula: 


CT    = 


IV, 


\>=\ 


*  0.30 


(ii)  Beginning  on  January  1, 1996,  the 
renewable  oxygen  compliance  total 
using  the  following  formula: 


CT    = 

ro 


Iv, 


Vi=l 


*  0.60 


where 

CTro=the  compliance  total  for  renewable 

oxygen 
V,=the  volume  of  reformulated  gasoline 

or  RBOB  batch  i 
n=the  number  of  batches  of 

reformulated  gasoline  and  RBOB 

produced  or  imported  during  the 

averaging  period 
(iii)  The  renewable  oxygen  actual  total 
using  the  following  formula: 

AT^  =  X(V,*RO,) 
1=1 
where 
ATro=the  actual  total  for  renewable 

oxygen 
V,=the  volume  of  gasoline  or  RBOB 

batch  i 
RO,=the  oxygen  content,  in  wt%,  in  the 
form  of  renewable  oxygenate  of 
gasoline  or  RBOB  batch  i 
n=the  number  of  batches  of  gasoline  or 
RBOB  produced  or  imported  during 
the  averaging  period 
(iv)  Compare  the  renewable  oxygen 
actual  total  with  the  renewable  oxygen 
compliance  total. 

(2)  (i)  The  actual  total  must  be  equal 
to  or  greater  than  the  compliance  totals 
to  achieve  compliance,  subject  to  the 
credit  transfer  provisions  of  paragraph 
(e)  of  this  section. 

(ii)  If  the  renewable  oxygen  actual 
total  is  less  than  the  renewable  oxygen 
compliance  total,  renewable  oxygen 
credits  must  be  obtained  from  another 
refinery  or  importer  in  order  to  achieve 
compliance. 

(iii)  The  total  number  of  renewable 
oxygen  credits  required  to  achieve 
compliance  is  calculated  by  subtracting 
the  renewable  oxygen  actual  total  from 
the  renewable  oxygen  compliance  total. 

(iv)  If  the  renewable  oxygen  actual 
total  is  greater  than  the  renewable 


oxygen  compliance  total,  renewable 
oxvgen  credits  are  generated. 

(v)  The  total  number  of  renewable 
oxygen  credits  which  may  be  traded  to 
a  refiner  for  a  refinery,  or  to  another 
importer,  is  calculated  by  subtracting 
the  renewable  oxygen  compliance  total 
from  the  renewable  oxygen  actual  total. 

(e)  Credit  transfers.  Compliance  with 
the  renewable  oxygenate  standard 
specified  in  paragraph  (b)(1)  of  this 
section  may  be  achieved  through  the 
transfer  of  renewable  oxygen  credits, 
provided  that  the  credits  meet  the 
criteria  specified  in  §§  80.67(h)(1)  (i) 
through  (iv)  and  §§  80.67(h)  (2)  and  (3). 

(f)  Record  keeping.  Any  refiner  or 
importer,  or  any  oxygenate  blender  who 
blends  oxygenate  with  any  RBOB 
designated  as  "any  renewable 
oxygenate," "non  VOC  controlled 
renewable  ether  only"  or  "renewable 
ether  only"  shall  for  a  period  of  five 
years  maintain  the  records  specified  in 
this  paragraph  (f)  in  a  manner  consistent 
with  the  requirements  under  §  80.74, 
and  deliver  such  records  to  the 
Administrator  upon  request.  The 
records  shall  contain  the  following 
information: 

(1)  (i)  Documents  demonstrating  the 
renewable  nature  and  source  of  the 
oxygenate  used,  consistent  with  the 
requirements  of  paragraph  (a)(3)  of  this 
section; 

(ii)  The  volume,  type,  and  purity  of 
any  renewable  oxygenate  used;  and 

(iii)  Product  transfer  documentation 
for  all  renewable  oxygenate, 
reformulated  gasoline,  or  RBOB  for 
which  the  party  is  the  transferor  or 
transferee. 

(2)  The  requirements  of  this  paragraph 
(f)  shall  apply  in  addition  to  the 
recordkeeping  requirements  specified  in 
§  80.74(e). 

(g)  Reporting  requirements,  (l)  Any 
refiner  for  each  refinery,  or  any 
importer,  shall  for  each  batch  of 
reformulated  gasoline  and  RBOB 
include  in  the  quarterly  reports  for 
reformulated  gasoline  required  by 
§  80.75(a)  the  total  weight  percent 
oxygen  and  the  weight  percent  oxygen 
attributable  to  renewable  oxygenaie 
contained  in  the  gasoline,  or  contained 
in  the  RBOB  subsequent  to  oxygenate 
blending  if  allowed  under  paragraph  (c) 
of  this  section. 

(2)  Any  refiner  for  each  refinery,  or 
any  importer,  shall  submit  to  the 
Administrator,  with  the  fourth  quarterly 
report  required  by  §80. 75(a),  a  report  for 
all  reformulated  gasoline  and  RBOB  that 
was  produced  or  imported  during  the 
previous  calendar  year  averaging  period, 
that  includes  the  following  information: 

(i)  The  total  volume  of  reformulated 
gasoline  and  RBOB; 


(ii)  The  compliance  total  for 
renewable  oxygen; 

(iii)  The  actual  total  for  renewable 
oxygen; 

(iv)  The  number  of  renewable  oxvgen 
credits  generated  as  a  result  of  actual 
total  renewable  oxygen  being  greater 
than  compliance  total  renewable 
oxygen; 

(v)  The  number  of  renewable  oxygen 
credits  required  as  a  result  of  actual 
total  renewable  oxygen  being  less  than 
compliance  total  renewable  oxygen; 

(vi)  The  number  of  renewable  oxvgen 
credits  transferred  to  another  refinery  or 
importer; 

(vii)  The  number  of  renewable  oxygen 
credits  obtained  from  another  refinery 
or  importer;  and 

(viii)  For  any  renewable  oxygen 
credits  that  are  transferred  from  or  to 
another  refinery  or  importer,  for  any 
such  transfer: 

(A)  The  names,  EPA-assigned 
registration  numbers  and  facility 
identification  numbers  of  the  transferor 
and  transferee  of  the  credits; 

(B)  The  number  of  renewable  oxygen 
credits  that  were  transferred:  and 

(C)  The  date  of  the  transaction, 
(h)  Renewable  oxygenate 

requirements  for  reformulated  ga.<;oline 
used  in  the  State  of  California.  (1)  Any 
refiner  or  importer  of  California 
gasoline,  as  defined  in  §80.81,  shall 
meet  the  renewable  oxj  genate  standard 
specified  in  paragraph  (a)  of  this  section 
for  all  reformulated  gasoline  or  RBOB 
used  in  any  reformulated  gasoline 
covered  area  as  specified  in  §  80.70. 

(2)  Any  California  gasoline  shall  be 
presumed  to  be  used  in  a  reformulated 
gasoline  covered  area: 

(i)  (A)  If  the  gasoline  is  produced  at 
a  refinery  that  is  located  within  a 
reformulated  gasoline  covered  area;  or 

(B)  If  the  gasoline  is  transported  to  a 
facility  that  is  located  within  a 
reformulated  gasoline  covered  area,  or 
to  a  facility  from  which  gasoline  is 
transported  by  truck  into  a  reformulated 
gasoline  covered  area;  unless 

(ii)  The  refiner  or  importer  is  able  to 
establish  with  documentation  that  the 
ga.soline  was  used  outside  any 
reformulated  gasoline  covered  area. 

(3)  Any  California  gasoline  shall  be 
considered  to  be  designated  as  VOC- 
controlled  (for  purposes  of  paragraph 
(a)(1)  of  this  section)  if  theReid  vapor 
pressure  of  the  gasoline,  or  RBOB 
subsequent  to  oxygenate  blending,  is 
intended  to  meet  a  standard  of: 

(i)  7.8  psi  or  less  in  the  case  of 
gasoline  intended  for  use  before  March 
1,1996;  or 

(ii)  7.0  psi  or  less  in  the  case  of 
gasoline  intended  for  use  on  or  after 
March  1.  1996. 
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(i)  Special  provisions  for  shoulder 
season.  (1)  The  Governor  of  any  state 
may  petition  for  an  extension  of  the 
non-commir  gling  season  for  any  or  all 
reformulatec  gasoline  covered  areas 
within  the  si  ate  pursuant  to  §  80.70. 

(i)  Such  p<  tition  must  satisfy  the 
following   7  teria: 

(A)  Evider  ce  showing  an  increase  in 
the  market  s  lare  and/or  use  of 
oxygenates  v  rhioh  produce 
commiDglin;  -related  RVP  increases  in 
the  area(s)  \i  at  are  covered  by  the 
petition; 

(B)  Evider  ce  demonstrating  a  pattern 
of  exceedanc  es  for  the  period  for  which 
the  extensioj  i  is  sought,  including  ozone 
monitoring  c  ata  for  the  preceding 
three(3)  year  5  of  the  reformulated 
gasoline  pro  ram; 

(C)  An  an<  lysis  showing  that  the 
pattern  of  02  one  exceedances  is  likely  to 
continue  avt  n  with  implementation  of 
other  ozt.ne  tir  quality  control  measures 
and/or  progi  iras  currently  planned  by 
the  State;  an  1 

(D)  Evider  ce  that  the  responsible 
Slate  agency  or  authority  has  given  the 
public  an  op  pwtunity  for  a  public 
hearing  ap^  he  submission  of  written 
comments  with  respect  to  the  potion. 

(ii)  Effecti  re  data  and  publication  of 
decision. 

(A)  If  the  i  idministrator  determines 
that  the  petii  ion  meets  the  requireevents 
of  paragraph  (i)(lUi)  of  this  section,  to 
the  satisfactiun  of  the  Administrator, 
then  EPA  sh  ill  publish  a  notice  in  the 
Federal  Reg  ster  announcing  its 
intention  to  istablisb  the  non- 
comminglin  ;  season  as  requested  by  the 
Governor,  ai  d  specifying  a  tentative 
effective  dat  f. 

il)The  At  ministrator  shall  provide 
the  public  w  itb  an  opportunity  for  a 
hearing  and  :be  submission  of  written 
comments. 

(2)  The  tei  itative  effective  date  will 
correspond  1  ^rith  the  first  day  of  the  next 
complete  no  n-conuningling  season 
beginning  m  it  less  than  one  year  after 
receipt  of  tb  s  petition. 

(B)  If  th*^^    .aministrator  receives 
adverse  cuiii  oaents  or  information 
demonstrati:  ig  to  the  satisfaction  of  the 
Administrat  )r  that  the  criteria  of 
paragraph  (i  (1)U)  of  this  section  have 
not  been  me  ,  that  the  tentative  effective 
date  is  not  n  asonable,  or  that  other  good 
reasons  exis  to  deny  the  petition,  then 
the  Administrator  may  reject  the 
Governor's  r  aquest  for  an  extended  non- 
comminglin  ( season,  in  whole  or  in 
part,  or  may  delay  the  effective  date  by 
up  to  two  (2  additional  years.  Absent 
receipt  of  su  :h  adverse  comments  or 
information,  EPA  shall  publish  a  notice 
in  the  Fedcr  kl  Register  announcing  its 
approval  of  he  petition  and  specifying 


an  effective  date  for  the  extended  non- 
commingling  season. 

(2)  In  the  case  of  any  refiner  that 
produces  RBOB,  or  any  importer  that 
imports  RBOB,  the  oxygenate  that  is 
blended  with  the  RBOB  may  be 
included  with  the  refiner's  or  importer's 
compliance  calculations  under 
paragraph  (d)  of  this  section  only  if: 

(i)  The  oxygenate  meets  the  applicable 
renewable  oxygenate  definition  under 
paragraph  (a)  of  this  section;  and 

(ii)  In  the  case  of  RBOB  designated  for 
"non  VOC  controlled  ether  only"  the 
refiner  or  importer  assumes  that  ETBE 
or  other  oxygenate  that  does  not  exhibit 
volatility-related  commingling  effects 
when  mixed  with  other  gasolines  and 
approved  by  the  EPA  Administrator 
under  subparagraph  (a)(3)  of  this  section 
will  be  blended  with  the  RBOB  and  so 
labels  the  transfer  documenintion. 

6.  Section  80.128  is  amended  by 
revising  paragraphs  (a)  and  (e)(2): 
removing  "and"  at  the  end  of  paragraph 
(e)(4);  removing  the  period  at  the  end  of 
paragraph  (e)(5)  and  adding  ";  and"  in 
its  place;  and  adding  paragraph  (e)(B)  to 
read  as  follows: 

§  80.1 28    Agreed  upon  procedures  for 
refiners  and  importers. 

*         «         *         *         * 

(a)  Read  the  refiner's  or  importer's 
reports  filed  with  EPA  for  the  previous 
year  as  required  by  §§80.7.5,  80.83(g), 
and  80.105. 


(e)  •   *   * 

(2)  Determine  that  the  requisite 
contract  was  in  place  with  the 
downstream  blender  designating  the 
required  blending  procedures,  w  that 
the  refiner  or  importer  accounted  for  the 
RBOB  using  the  assumptions  in 
§  80.69(a)(8)  in  the  case  of  RBOB 
designated  as  "any  oxygenate,"  or 
"ether  only,"  or  using  the  assumptions 
in  §§80.83(c)(l)(ii)  (A)  and  (B)  in  the 
case  of  RBOB  designated  as  "any 
renewable  oxygenate,"  "non  VOC 
controlled  renewable  ether  only,"  or 
"renewable  ether  only"; 
»        •        •        •        * 

(6)  In  the  case  of  RBOB  designated  as 
"any  renewable  oxygenate,"  "non  VOC 
controlled  renewable  ether"  or 
"renewable  ether  only",  review  the 
documentation  from  the  producer  of  the 
oxygenate  to  determine  if  the  oxygenate 
meets  the  requirements  of  §  80.83(a). 
***** 

7.  Section  80.129  is  amended  by 
revising  paragraphs  (a)  and  ld)(3)  (iii) 
and  (iv),  and  by  adding  piaragraph 
(d)(3)(v)  to  read  as  follows: 


§  80.129    Agreed  upon  procedures  for 
downstream  oxygenate  blenders. 

***** 

(a)  Read  the  oxygenate  blender's 
reports  filed  with  the  EPA  for  the 
previous  year  as  required  by  §§80.75 
and  80.83(g). 

*  *  *  .    *  * 

(d)  *  *  *  * 

(3)  *   *   *   * 

(iii)  In  the  case  of  RBOB  designated  as 
"any  renewable  oxygenate,"  "non  VOC 
controlled  renewable  ether  only,"  or 
"renewable  ether  only,"  review  the 
documentation  from  the  producer  of  the 
oxygenate  to  determine  if  the  oxygenate 
meets  the  requirements  of  §  80.83(a); 

(iv)  Recalculate  the  actual  oxygen 
content  based  on  the  volumes  blended 
and  agree  to  the  report  to  EPA  on 
oxygen:  and 

(v)  Review  the  time  and  place 
designations  in  the  product  transfer 
documents  prepared  for  the  batch  by  the 
blender,  for  consistency  with  the  time 
and  place  designations  in  the  product 
transfer  documents  for  the  RBOB  (e.g., 
VOC-con trolled  or  non-VOC-controlled, 
VOC  region  for  VOC-controlled,  OPRG 
versus  non-OPRG,  and  simple  or 
complex  model). 
***** 
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40  CFR  Part  721 
[OPPTS-50589B;  FRL-4752-3] 

Ethane,  1,1-dichloro-1-f1uoro-; 
Modification  of  a  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  modifying  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
ethane,  1,1-dichloro-l-fluoro-  based  on  a 
request  to  modify  the  SNUR  and  EPA's 
previous  response  to  comments  for  a 
similar  situation  in  a  proposed  SNUR. 
EFFECTIVE  DATES:  The  effective  date  of 
this  rule  is  October  3, 1994.  This  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  Eastern 
Standard  Time  on  August  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
aod  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B.  401  M  St.,  SVV., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  17,  1991  (56 
FR  15784),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
ethane,  1,1-dichloro-l-nuoro-  (P-88- 
1303,  P-88-2177,  and  P-90-212).  Based 
on  a  request  to  modify  the  SNUR  and 
EPA's  previous  response  to  comments 
for  a  similar  situation  in  a  proposed 
SNUR,  EPA  is  modifying  this  SNUR. 

I.  Background 

The  Agency  proposed  the 
modification  "of  the  SNUR  for  ethane, 
1,1-dichloro-l-fluoro-  in  the  Federal 
Register  of  September  15,  1993  (58  FR 
48347).  The  background  and  reasons  for 
the  modification  of  the  SNUR  are  set 
forth  in  the  preamble  to  the  proposed 
modification.  The  Agency  received  no 
public  comment  concerning  the 
proposed  modification.  As  a  result  EPA 
is  modifying  this  SNUR. 

II.  Ob)ectives  and  Rationale  for 
Modification  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  modification,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  or  environmental  effects  of 
the  substance,  and  EPA  identified 
recordkeeping  requirements  necessary 
to  enforce  the  rule.  The  basis  for  such 
findings  is  discussed  in  the  rulemaking 
record  referenced  in  Unit  III.  of  this 
preamble.  Based  on  these  findings,  a 
section  5(e)  consent  order  was 
.  negotiated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated. 

In  light  of  the  petition  to  modify  the 
SNUR  and  EPA's  response  to  a  similar 
situation,  EPA  has  determined  that  the 
recordkeeping  requirement  of 
§  721.125(c)  is  unnecessary  to  enforce 
this  rule.  The  proposed  modification  of 
SNUR  provisions  for  this  substance 
designated  herein  is  consistent  with  that 
determination. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
modifying  was  established  at  OPPTS- 
50589.  This  record  includes  information 
considered  by  the  Agency  in  developing 
this  rule. 

IV.  Regulatory  As.sessment 
Requirements 

EPA  is  modifying  the  requirements  of 
this  rule  by  eliminating  one  of  the 
recordkeeping  requirements.  Any  costs 
or  burdens  associated  with  this  rule  will 
be  reduced  when  the  rule  is  modified. 
Therefore,  EPA  finds  that  no  additional 
a.ssessments  of  costs  or  burdens  are 


necessary  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  or  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  efseg.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  July  26.  1994. 
Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2625(c). 

2.  In  §  721.3200  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

§721.3200    Ethane,  1,1-dichloro-l-fluoro-. 

***** 

(b)*     *     * 

(1)  Hecordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  in  §  721.125(a),  (h),  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 
*  *  *  *  ■     .    • 

IFR  Doc.  94-18760  Filed  8-1-94;  8:45  am) 

BILLING  CODE  6960-6ft-F 


40  CFR  Part  721 
(OPPTS-50603C;  FRL-4752-2] 
PIN  207O-AB27 

Polymer  of  Substituted  Aryl  Olefin; 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  issuing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
described  generically  as  a  polymer  of 
substituted  aryl  olefin  which  is  the 
subject  of  premanufacture  notice  (PMN) 
P-85-612,  and  which  is  subject  to  a 
TSCA  section  5(e)  consent  order  issued 
by  EPA.  This  rule  would  require 
persons  who  intend  to  manufacture, 
import,  or  process  this  substance  for  a 
significant  new  use  to  notify  EPA  at 
least  90  days  before  commencing  any 
manufacturing,  importing,  or  processing 
activities  for  a  use  designated  by  this 
SNUR  as  a  significant  new  use.  The 
required  notice  would  provide  EPA 


with  the  opportunity  to  evaluate  the 
intended  use  and,  if  necessary,  to 
prohibit  or  limit  that  activity  before  if 
can  occur. 

EFFECTIVE  DATES:  The  effective  date  of 
this  rule  is  October  3,  1994.  Tiiis  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  Eastern 
Standard  Time  on  August  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St..  SVV.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
SNUR  would  require  persons  to  notify 
EPA  at  least  90  days  before  commencing 
the  manufacture,  import,  or  processing 
of  a  polymer  of  substituted  aryl  olefin 
(P-85-612)  for  the  <:ignificanl  new  uses 
designated  herein.  The  required  notice 
would  provide  EPA  with  information 
with  which  to  evaluate  an  intended  use 
and  associated  activities. 

I.  Authority 

Section  5(.n)(?)  nf  T<;rA  fl.s  U.S  C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  cheiTiical  substance  is  a 
"significant  new  use."  EPA  mu:;;  make 
this  determination  by  rule  after 
■  considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  uso  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  da)'s  before  thev  manufcrture, 
import,  or  process  the  chemical 
substance  for  that  u.se.  Section  26(c)  of 
TSCA  authorizes  LFA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  under  section 
5{n)(l)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1),  the  exemptions  authorized 
by  section  5(h)(1),  (h)(2),  (h)(3).  and 
(h)(5),  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulator;'  action 
under  section  5(e),  5(0.  6.  or  7  to  contn  I 
the  activities  for  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  rfK]uires 
EPA  to  explain  in  the  Federal  Ri'gistcr 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  propced  or 
final  SNUR  are  subject  to  the  export 
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notification  pilovisicMis  of  TSCA  section 
12(b).  The  regi  ilations  that  interpret 
section  12(b)  a  ppear  at  40  CFR  part  707. 


II.  Applicabi 
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Final  SNOJR 


EPA  has 
section  5(a)(1) 
designatmg  a 
u.se  as  of  the 
notice  that  fi 
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published  on 
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initiating  a 
the  effective 
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a  direct  Final  SNUR  for 
slituted  arvl  olefin, 
subject  of  PMN  P-85- 
section  5(e)  consent 
EPA,  in  the  Federal 
20,  1992  (57  FR  31963). 
idverse  comments 
cation.  Therefore,  as 
21.160,  the  direct  final 
was  withdrawn  on 
(.58  FR  45842).  A 
on  the  substance  was 
St  31, 1993  (58  FR 
ponded  to  the  adverse  - 

and  reasons  for  the 
orth  in  the  preamble  to 
le.  The  Agency  received 

concerning  the 
.  As  a  result  EPA  is 
SNUR  as  proposed. 


ofSNLfRtoUses 
Effective  Date  of  the 


de<  ided 


that  the  intent  of 
B)  is  best  served  by 
1  ise  as  a  significant  new 
d  ite  of  the  Federal  Register 
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rather  than  new. 
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sigh ifi cant  new  use  before 
d  Ite.  This  would  make  it 
I  A  to  establish  SNUR 
einents.  Thus,  persons  who 


on  »oing. 


CO  1 


begin  commercial  manufacture,  import, 
or  processing  of  the  substance  for  uses 
regulated  through  this  SNUR  after  July 
20, 1992.  will  have  to  cease  any  such 
activity  before  the  effective  date  of  this 
rule.  To  resume  their  activities,  such 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA, 
not  wishing  to  unnecessarily  disrupt  the 
activities  of  persons  who  begin 
commercial  manufacture,  import,  or 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  of  the 
SNUR,  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
SNUR  before  it  is  promulgated.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  as  codified  at 
§  721.45(h),  the  person  would  be 
considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
thase  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or   - 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  e.xtensions, 
expires. 

V.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
proce.ssors  of  the  chemical  substance  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  unchanged  for  the  substance 
in  this  rule.  The  Agency's  complete 
economic  analysis  is  available  in  the 
public  record  for  this  rule  (OPPTS- 
50603). 

VI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (OPPTS-50603C).  The 
record  includes  basic  information 
considered  by  the  Agency  in  developing 
this  rule.  EPA  will  supplement  the 
record  with  additional  information  as  it 
is  received.  EPA  will  identify  the 
complete  rulemaking  record  by  the  date 
of  promulgation. 

A  public  version  of  the  record, 
without  any  confidential  business 
information  (CBI),  is  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NQC),  also  known  as,  TSCA 
Public  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  NCIC  is  located  in  Rm. 


NE-B607,  401  M  St.,  SW.,  Washington, 
DC  20460. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the  . 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also> 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgations  of.recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  E.xecutive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject-to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substance.  Therefore,  EPA  believes  thai 
the  number  of  small  businesses  affected 
by  this  rule  would  not  be  substantial, 
even  if  all  of  the  SNUR  notice 
submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq],  and  has  assigned  OMB    " 
control  number  2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 


instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infomiation. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  July  26,  1994 
Sa<:an  H.  Wayland, 

Aaing  Assistant  Adminiatnitiar  for 
Pmvention,  Pesticides  and  Toxic  Suhstances 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— {AMENDED]  . 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows; 

Authority:  15  U.S.C.  2604.  2607.  and      - 

:.'(;2Mc).  •   - 

2.  By  adding  new  §  721.6820  to 
subpart  E  to  read  as  follows: 

§  721 .6820    Polymer  of  substituted  aryl 
olefin. 

{a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
gcnerically  as  polymer  of  substituted 
aryl  olefin  (PMN  P-85-612)  is  subject  to 
n>porting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (aM2)  of  this  section.  The  . 
requirements  of  this  section  do  not    - 
apply  once  the  substance  has  been 
encapsulated  into  a  plastic  matrix. 

(2)  The  significant  new  uses  are: 
.  (i)  Protection  in  the  workplace.. 
Requirements  as  specified  in 
§721.63ta){l).(a)(2)(i).(a)(2)(iii). 
(,i)(2)(iv).(a)(.3).  (a)(4),  (a)(5)(vii), 
(a){fi)(i).(a)(6)(ii),(a){6)(iii),(b) 
(concentration  set  at  1.0  percent),  and 
(c). 

(ii)  Hazard  communication  program. 
Requij-ements  as  specified  in 
§  721.72(a).  (b).(c).(d).(e) 
(concentration  set  at  1.0  percent),  (f), 
(g)(l)(iii).{g)(l)(iv).(gMl)(vi),  (g)(2). 
(g)(4).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(k). 

(iv)  Disposal.  Requirements  as 
spe<;ified  in  §  721.85(a)(1),  (a)(2).  (b)(1), 
(b)(2),  (c)(1).  (cK2),  and  any  disposal 
n.ssociated  with  any  use,  or  with 
manufacturing  or  processing  associated 
with  any  use  other  than  by  means  of 
recycling. 

(t))  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Recordkeeping  requirements  a.s 


specified  in  §  721.125(a)  through  (j)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 
(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
sedion. 

fFK  Doc.  94-18761  Filed  8-1-94;  8:45  am] 
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40  CFR  Part  721 
[OPPTS-50591E;  FRL-4752-4] 

Methane,  bromodifluoro-;  Modification 
of  a  Significant  New  Us«  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTX3N:  Final  rule. 


SUMMARY:  EPA  is  modifying  a  signifiiant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
methane,  bromodifluoro-  based  on  a 
modification  to  the  TSCA  section  5(e) 
con.sent  order  regulating  that  substance. 
EFfECTlVE  DATES:  The  effective  date  of 
this  rule  is  October  3,  1994.  This  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  Eastern 
Standard  Time  on  August  16,  1994. 
FOR  f  URTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
17408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-543B,  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPtEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  25,  1991  (56 
FR  1022H).  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
methane,  bromodifluoro-  (P-|89-1093). 
Because  of  the  modification  to  the 
consent  Order  for  this  substance.  EPA  is 
modifying  this  SNUR. 

I.  Background 

The  Agency  proposed  the 
modification  of  the  SNUR  for  this 
substance  in  the  Federal  Register  of 
September  15, 1993  (58  FR  48348).  The 
background  and  reasons  for  the 
modification  of  the  SNUR  are  set  forth 
in  the  preamble  to  the  proposed 
modification.  The  Agency  received  no 
public  commentconceming  the 
proposed  modification.  As  a  result  EPA 
is  modifying  this  SNUR  as  proposed. 

II.  Objectives  and  Rationale  for 
Modification  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  modification,  EPA 


concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  heahh  and  environmental  effects 
of  the  substance,  and  EPA  identified  the 
tests  considered  necesjwry  to  evaluate 
the  risks  of  the  substance.  The  basis  for 
such  findings  is  referenced  in  Unit  III. 
of  this  preamble.  Based  on  these 
findings,  a  section  5(e)  consent  order 
was  negotiated  with  the  PMN  submitter 
and  a  SNUR  was  promulgated. 

In  light  of  data  received  for  the 
.substance  and  data  received  for  an 
analogous  substance,  which  indicate 
that  3  90-day  study  with  fumlional 
observational  battery,  motor  activity, 
and  neuropathology  is  no  longer 
nec:a';sary,  the  submitter  petitioned,  and 
EPA  determined  that  the  test  trigger 
requirement  and  use  restriction  was  no 
longer  appropriate  and  hence,  was 
unnecessary-  to  protect  human  health. 
The  section  5(e)  order  modification 
eliminated  the  testing  requirement  and 
allowed  additional  uses.  The 
modification  of  SNUR  provisions  for 
this  substance  designated  herein  is 
consistent  with  the  modification  of  the 
section  5(e)  order. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
modifying  was  established  at  OPPTS- 
50591.  This  record  includes  informatioh 
considered  by  the  Agency  in  developing 
this  rule  and  includes  the  modification 
to  the  consent  order  that  forms  the  basis 
for  this  proposal. 

IV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(0.  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (al.so 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otlierwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
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ligations  of  recipients 
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the  terms  of  this 

,  EPA  has  determined 
is  not  "significant"  and  is 
subject  to  0MB  review. 


Flexibility  Act 

Regulatory  Flexibility  Act 
60^(b)),  EPA  has  determined 
would  not  have  a 
1  ipact  on  a  substantial 
II  businesses.  EPA  has 
1  whether  parties  affected 
'  vould  likely  be  small 
lowever,  EPA  expects  to 
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T  lerefore,  EPA  believes  that 
I  )f  small  businesses  affected 
vill  not  be  substantial,  even 
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were  small  f  rms. 

C.  Paperwor  c  Reduction  Act 

The  infomation  collection 
requirement  5  contained  in  this  rule  have 
been  approv  ed  by  OMB  under  the 
provisions  cfi  the  Paperwork  Reduction 
Act  (44  U.S.  :.  3501  et  seq), and  have 
been  assigm  d  OMB  control  number 
.2070-0012. 

..  Public  rejforting  burden  for  this 
collection  o  information  is  estimated  to 
vary  from  3(  i  to  170  hours  per  response, 
with  an  avei  age  of  100  hours  per 
response,  in  :luding  time  for  reviewing 
instructions  searching  existing  data 
sources,  gat  lering  and  maintaining  the 
data  needec  ,  and  completing  and 
reviewing  tl  e  collection  of  information 

List  of  Sub)(  cts  in  40  CFR  Part  721 

Environm  ental  protection.  Chemicals, 
Hazardous  i  materials.  Recordkeeping 
and  reportir  g  requirements.  Significant 
new  uses. 

Dated:  )uly|26, 1994. 

Susan  H.  Wa  ilutd, 

Acting  Assist  int  Administratdr  for 
Prevention.  P  ?sticides  and  Toxic  Substances. 

Therefor* , 
amended  a< 


l.Theau 
continues  t 

Authority: 

2625(c). 

2.  In  §  72  I 
(a)(2)(i)  anc 


§721.4820 
(a)*     • 


(2)*     *     • 

(i)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a),  (b),(c),(d),(e) 
(concentration  set  at  0.1  percent),  (f), 
(g)(l)(iv),  (g)(l)(v),  (g)(l)(vi).  (g)(l)(vii), 
(g)(l)(ix),  (g)(2)(ii),  (g)(2){iii),  and  (g)(5). 
In  addition,  the  following  statements 
shall  appear  on  the  label  and  MSDS: 
This  substance  may  cause 
cardiotoxicity.  Evacuate  area  before  the 
concentration  of  this  substance  in  the 
area  reaches  1  percent.  Residential  use 
is  prohibited  due  to  cardiotoxic  dangers. 
General  consumer  use  is  prohibited, 
with  the  exception  of  outdoor 
automotive  use  and  outdoor  marine  use. 
Following  discharge  and  evacuation, 
use  protective  gear  (self-contained 
breathing  apparatus)  before  reentering 
an  area  in  which  the  airborne 
concentration  of  the  PMN  substance 
exceeds  1  percent. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §721.80(k)  (Use  in  portable 
fire  extinguishers  intended  for 
consumer  use  except  for  outdoor 
automotive  use  and  outdoor  marine  use; 
use  in  fire  extinguisher  units  with  an 
Underwriters  Laboratory  (UL)  rating  of 
less  than  SBC;  use  in  other  than 
rechargeable  fire  extinguisher  units;  use 
in  occupied  areas  from  which  personnel 
cannot  be  evacuated  before  the 
concentration  of  the  PMN  substance 
exceeds  1  percent  or  egress  cannot  occur 
within  30  seconds;  or  use  without 
protective  gear  (self-contained  breathing 
apparatus)  being  made  available  in  the 
event  that,  following  discharge  of  the 
PMN  substance  and  evacuation  of  the 
area,  personnel  must  reenter  an  area  in 
which  the  airborne  concentration  of  the 
PMN  substance  exceeds  1  percent.) 
*  »  •  *  • 

|FR  Doc.  94-18763  Filed  8-1-94;  8:45  ami 
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hority  citation  for  part  721 
read  as  follows: 

15  U.S.C  2604.  2607.  and 


.4820  by  revising  paragraph 
(a)(2)(iij  to  read  as  follows: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  400 
[OFH-017-Fq 

Medicare  and  Medicaid  Programs; 
Approved  Information  Collection 
Requirements 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  updates  our 
display  of  approved  control  numbers  for 
the  collection  of  information  that  have 


been  assigned  to  IICIA  by  the  Office  of 
Mtinagement  and  Budget  (OMB).  OMB 
regulations  require  each  agency  to 
include  the  approval  numbers  in  the 
agency's  rules. 

DATES:  Effective  date:  This  regulation  is 
effective  August  2, 1994. 

Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on  October 
3. 1994.     - 

ADDRESSES:  Mail  written  comments  (1  - 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing . 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  OFH 
017-FC,  P.O.  Box  2G876,  Baltimore, 
Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: - 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SVV.,  \Vashington,PC  20201,  or 
Room  132,  East  High  Rise  Building! 
6325  Security  Boulevard,  Baltimore, 
MD  21207.  . 

Because  of  .staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OFH-017-FC.  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document,^ 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Zaneta  Davis,  410-966-2094. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Paperwork  Reduction  Act  of  1980- 
(PR.\  '80),  Public  Law  90-620,  Title  44 
U.S.C.  Chapter  35,  requires  Federal 
agencies  to  minimize  burden  and  costs 
associated  with  information  collection. 
The  Direclor  of  OMB  promulgated 
regulations  to  implement  the  provisions 
of  PRA  '80  at  5  CFR  Part  1320.  The  OMB 
regulations  include  a  requirement  that 
Federal  agencies  obtain  OMB  approval 
of  collection  of  information 
requirements  that  are  contained  in  any 
regulations  published  by  the  agencies  in 
the  Federal  Register.  After  approval  of 
the  requirement  by  OMB,  Federal 
agencies  are  further  required  to  publish 
the  control  number  assigned  by  OMB  a.s 
part  of  the  agency's  regulations  text. 

To  comply  wit"h  the  OMB  requiremeiM 
and  as  a  means  of  notifying  the  public 
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that  HCFA's  information  collection 
rt.-quirements  have  been  approved,  we 
have  established  a  general  regulation 
under  42  CFR  400.310  to  di.splay  the 
valid  OMB  control  numbers  and  the 
applicable  regulation  sections.  We 
routinely  update  our  regulation  to  add 
the  most  recent  assignment  of  OMD 
control  numbers  or  to  delete  entries  that 
are  no  longer  in  effect. 

IL  Provisions  of  the- Rule 

Our  display  of  valid  OMB  numbers 
was  last  updated  on  December  2, 1992 
(57  FR  56997).  We  are  revising  our  table 
at  §400.310"  to  add  the  following 
approved  .sections. 

4  J  CFn  Sections  .  - 

405.512. 

4]7.4;»6. 

424..1.  424.32.  and  424..V. 

431.107. 

43.1.68.  and  433.74. 

434.27  and  434.28. 

441.351,  441.352.  441.353.  441,356,  and 

441.3R5. 
442. 5D5. 

447.253.  447.272.  and  447.2!)9. 
483.10.  483.410.  483.420,  483.440,  483.460 

and  483.470. 
484.10.  484.12.  484.14.  484.36,  and  484.52. 

(Sec  note  tieiow) 
493.614.  493.633.  and  493.634. 
494.52.  494.54.  494.56.  494.58.  and  494.64. 

In  addition,  we  are  deleting  from  the 
table  §§  405.1221  and  405.1229.  which 
were  approved  under  OMB  control 
number  0938-0365. 

(iNote:  On  August  14.  1989  {54  FR  33367), 
§•105.1221  was  redesignated  as  §484.12.  and 
§  405. 1 229  was  redesignated  as  §  484.52.  The 
apprt)ved  information  collections  for  the 
ndesi^,iated  sections  are  already  included  in 
the  table.) 

For  the  convenience  to  the  reader  the 
entire  updated  table  is  being  presented 
in  this  final  rule. 

in.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
fiexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 


the  Secretary  certifies  that  a  final  nile 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  iiripad  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  .substantial  number  of 
small  rural  hospitals.  This  analy.sis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1 102(b)  of  the  Act.  we  define  a  small 
rural  hosi)it.il  as  a  ho-spital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

As  noted  above,  this  regulation  is 
technical  in  nature  and  merely  updates 
the  display  of  currently  valid  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  to  collections    . 
of  information  contained  in  HCFA 
regulations.  Therefore,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  resuU  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
numberof  small  rural  hospitals. 
Accordingly,  we  are  not  preparing 
analyses  for  either  the  RFA  or  section 
1102(b)  of  the  Act. 

IV.  Waiver  of  Proposed  Rulemaking 
and  Delay  in  Eifective  Date 

We  ordinarily  publish  a  general  notice 
of  proposed  rulemaking  in  the  Federal 
Register,  and  invite  prior  public 
comment  on  the  proposed  rule.  The 
proposed  rule  includes  a  reference  to 
the  legal  authority  under  which  the  rule 
is  proposed,  and  the  terms  of  substance 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved.  In 
addition,  section  1871  of  the  Social 
Security  Act  (the  Act)  generally  requires 
a  60-day  public  comment  period. 
However,  this  procedure  can  be  waived 
when  an  agency  finds  good  cau.se  that 
a  notice-and-comment  procedure  is 


impracticable.  unneces.sary,  or  contrary 
to  the  public  interest,  and  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  rule  i.ssued. 

We  routinely  publish  a  notice  in  the 
Federal  Register  when  an  information 
collection  requirement  clearance  request 
that  is  identified  in  a  rule  or  notice  is 
submitted  to  OMB  and  the  public  is 
offered  an  opportunity  to  comment. 
This  regulation  is  technical  in  nature 
and  merely  updates  the  display  of  OMR- 
assigned  control  numbers  of  approved 
collection  of  information  requirements 
contained  in  HCFA  regulations  text. 
Therefore,  it  would  be  redundant  and 
provide  an  unnecessary  delay  to  solicit 
comments  on  this  display  of  the 
approved  OMB  control  numbers. 

For  the  above  reasons,  we  find  good 
cause  to  waive  both  propo.sed  notic:e 
and  comment  rulemaking  prot:edure 
and  a  delay  in  the  effective  date  as 
impracticable.  unnecessar\',  and 
contrary  to  the  public  interest.  Under     ■ 
these  circumstances  publication  of  the 
correct  up-to-date  rules  without  further 
delay  best  serves  those  governed  by 
these  regulations. 

List  of  Subjects  in  42  CFR  Part  400 

Grant  program— health.  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR.  Part  400  is  amended  as  set 
forth  below. 

PA  RT  400— INTRODUCTION; 
DEFINITIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sections  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1.195hh)  and  44  U.S.C.  Chapter  35. 

2.  Section  400.310  is  revised  to  read 
as  follows: 

§400.310    Display  of  currently  valid  OMB 
control  numbers. 


Sections  in  42  CFR  ttiat  contain  collections  of  infomiation 


405.481  „   - 

405.512 „ ■" ■ • 

405.552  ■ " ■■ ■■"■ • 

410.105  „ ;.....•. '  " 

4 1 1 .25.  41 1 .32 """IZZ!"Z ; 

41 1 .54 -.  ^    " ■■ 

411.65 ; :..!ZZZr' - '""": "' ■ 

4 1 1 .404,  41 1 .406 " ." ■ 

411.408 „ !.!..!™!Zr " " - " " 

412.230.  412.232,  412.234.  412.236.'412!2m"41Z  " 


Current 

OMB  ccty 

trol  nunv 

bers 


0938-0285 
093S-0008 
0938-0285 


0938-0386 
0938-0267 
0938-0564 
0938-0558 
0938-0564 
0938-0465 
0938-0566 
0938-0573 
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00 


424^ 


416.47  

417.107  .... 

417.436  .... 

418.22,  418.H  418.28,  418.56,  418.58,  418.70,  418.74 

418.83 

418.96.  418. 

421.117 

424.3  .... 

424.5,  424.7, 

424.22 

424.32.  424.; 

431.17  

431.50.  431  .$2,  431.55 

431.107 

431.306 

431.625.431 

432.50 

433.36,  433.; 

433.68,  433. 

433.135 

433.139 


;4 


17 


i.9  0 


18 


,  482.  >2 


484.12,  484. 

48920  

491.9.491.1 
493.35-493 
493.614,  49: 
493.801-49C 
493.1425 
493.1701^33 
493.1775-4^} 
493.2001  ... 
494.52.  494 
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Sections  in  42  CFR  that  contain  collections  ot  information 


800 


435.919,  435.920,  435.940,  435.945,  435.948,  435.952,  435.953,  435.955,  435.960.  435.965.  435.1003 

5.441.20 

.441.60,441.61 


434.27 

434.28 

435.1,435 

441.11,441. 

441.56,441. 

441.303 

441.351,  44 1|.352,  441.353,  441.356,  441.365 

442.505  .... 

447.31  

447.45,  447.^,  447.51,  447.52 
447.53  . 
447.55  . 
447.253 


299 

331,447.332.447.333 


447.255 

447.272,  447 

447.302,  447 

456.80  . 

462.102,  463 

473.18,473 

476.104.  47( 

482.12. 

483.10  . 

483.410,  481420,  483.440,  483.460,  483.470 

484.1,484.2 

484.10 


103 

$4,  473.36,  473.42  

105,476.116,476.134  .... 
482.27,482.30,48241. 


482.53.  482.56.  482.57.  482.60.  482.62 


14.  484.16-484.34,  484.36,  484.48,  484.52 


^  

633.  494.634 
1285  


1721 
1780 


>4.  494.56,  494.58,  494.64 


Cun^ent 
OMB  con- 
trol num- 
bers 


0938-0266 
093ft-0472 
093&-O610 
0938-0302 
093&-O475 
0938-^302 
0938-0542 
0938-0008 
093&-0454 
0938-0489 
0938-0008 
0938-0467 
0938-0247 
0938-0610 
0938-0467 
0938-0247 
0938-0459 
0938-0247 
0938-0618 
0938-0247 
0938-0469, 
093&-0554. 

and 
0938-0555 
0938-0572 
0938-0610 
0938-0247 
0938-0247 
0938-0354 
0938-0272 
0938-0613 
093&-O365 
0938-0287 
0938-0247 
0938-0429 
0938-0247 
0938-0523 

and 
0938-0556 
0938-0193 
0938-0618 
0938-0247 
0938-0247 
0938-0526 
0938-0443 
0938-0426 
0938-0328 
0938-0610 
0938-0366 
0938-0365 
0938-0365 

and 
0938-0610 
0938-0365 
0938-0564 
0938-0334 
0938-0612 
0938-0607 
0938-0612 
0938-0612 
0938-0512 
0938-0612 
0938-0612 
0938-0608 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  7,  1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  July  25, 1994. 
Donna  E.  Shalala, 
Secretary. 

!FR  Doc.  94-18773  Filed  8-1-94;  8:45  am) 
BILLING  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  90-358;  FCC  94-164] 

Cellular  Radio  Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rules. 


SUMMARY:  The  Federal  Communications 
Commission  has  revised  certain  mles 
governing  the  conduct  of  comparative 
renewal  proceedings  in  the  cellular 
radio  service.  The  revisions  are  needed 
to  establish  and  explain  several 
procedural  aspects  of  comparative 
renewal  proceedings  in  the  cellular 
radio  service.  The  intent  of  these 
revisions  is  to  promote  efficiency  and 
fairness  in  the  licensing  of  the  cellular 
radio  service. 

EFFECTIVE  DATES:  October  3,  1994.  In 
addition,  the  effective  date  for  the 
revised  version  of  §  22.942  of  the  Rules 
which  was  adopted  in  a  Memorandum 
Opinion  and  Order  on  Reconsideration 
(Reconsideration  Order)  in  this 
proceeding,  58  FR  21928  (April  26, 
1993),  was  stayed  until  the 
Reconsideration  Order  was  final  and  no 
longer  subject  to  judicial  review. 
Section  22.942  of  the  Rules,  which  was 
adopted  in  the  referenced 
Reconsideration  Order,  will  become 
effective  September  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.  Earthen  Gorman,  Mobile  Services 
Division,  Common  Carrier  Bureau.  (202) 
418-1310. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Commi.ssion's  Memorandum  Opinion 
and  Order  on  Further  Reconsideration, 
adopted  June  13, 1994,  and  released  July 
7.  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch,  (Room  230),  1919  M  Street, 
NVV.,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.;  (202)  857-3800;  2100  M 
Street,  NW.,  Suite  140;  Washington,  DC 
20037. 

Summary  of  the  Memorandum  Opinion 
and  Order  on  Further  Reconsideration 

1.  This  Order  amends  and  clarifies 
certain  rules  governing  the  conduct  of 
comparative  renewal  proceedings  in  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service.  Such 
proceedings  are  initiated  when  a 
cellular  radio  licensee  seeks  rwiewal  of 
its  license  at  the  end  of  its  10-year 
license  period  and  challengers  file 
competing  applications.  The  Report  and 
Order,  57  FR  3027  (January  27,  1992), 
which  first  e.stablished  standards  for 
conducting  cellular  radio  comparative 
renewal  proceedings.also  created 
standards  for  awarding  a  renewal 
expectancy,  which  is  a  major 
comparative  preference  awarded  to  a 
licensee  for  its  substantial  performance 
during  its  license  term.  A  renewal 
expectancy  would  be  m"ore  significant 
than  any  other  preference  awarded  in  a 
comparative  renewal  proceeding.  The 
Memorandum  Opinion  and  Order  on 
Reconsideration  (Reconsideration 
Order)  in  this  proceeding,  58  FR  21928 
(April  26.  1993).  created  a  two-step 
procedure  for  cellular  license  renewal 
hearings  and  also  modified  the  renewal 
expectancy  standards. 

2.  Pursuant  to  the  two-step  procedure, 
the  Presiding  Judge  will  conduct  a 
threshold  (step  one)  hearing  to 
determine  whether  the  renewal 
applicant  deserves  a  renewal 
expectancy  for  providing  "substantial" 
service  during  its  license  term.  If  the 
renewal  applicant  is  awarded  a  renewal 
expectancy,  the  renewal  application 
would  be  granted.  If  the  renewal 
applicant  does  not  receive  a  renewal 
expectancy  in  the  threshold  hearing,  the 
Presiding  Judge  would  then  conduct  a 
full  (step  two)  hearing  comparing  the 
applicants  pursuant  to  the  evaluation 
criteria  described  in  the  Rules.  Further, 

a  challenging  applicant  which  proposes 
to  provide  service  which  far  exceeds 
that  presently  being  provided  by  the 
incumbent  licensee  may  request  a 
waiver  of  .step  one  of  the  two-step 
procedure.  The  two-step  procedure  is 
described  in  revised  Section  22.942  of 
the  Rules,  which  was  stayed  until  the 
Reconsideration  Order  became  final  and 
was  no  longer  subject  to  judicial  review. 
The  revised  version  of  Section  22.942 
adopted  in  the  referenced 
Reconsideration  Order  will  become 


effective  thirty  days  after  the 
publication  of  this  summary  in  the 
Federal  Register. 

3.  The  Further  Reconsideration  Order 
revises  §  22.942  of  the  Commission's 
Rules  in  several  respects.  First,  it 
amends  §  22.942(d)  to  explicitly  state 
that  if  a  waiver  of  the  step  one  hearing 
is  granted,  a  renewal  expectancy  issue 
will  be  designated  as  part  of  the  step 
two  hearing  and  will  be  the  most 
important  comparative  factor  in 
deciding  the  case.  Second,  it  revises 

§  22.942(a)  of  the  Rules  to  provide  that 
renewal  applicants  will  have  sixty  (60) 
days  after  the  issuance  of  the  Public 
Notice  announcing  the  filing  of 
competing  applications  to  file  their 
renewal  expectancy  showing,  rather 
than  the  thirty  (30)  days  now  specified 
in  the  Rules.  Third,  it  amends 
§  22.942(f>  of  the  Rules  to  state 
specifically  that  the  expedited  hearing 
procedures  of  §§  22.916(b)  (5)-(hj  of  the 
Rules  apply  to  step  one  hearings  as  well 
as  to  step  two  hearings.  Fourth,  it 
revises  Section  22.942(d)  to  require 
challenging  applicants  to  file  requests 
for  waiver  of  step  one  hearings  at  the 
time  they  file  their  applications  and  to 
allow  other  parties  to  respond  to  those 
requests  at  the  same  time  that  petitions 
to  deny  any  of  the  applications  are  filed, 
i.e.,  thirty  days  after  the  renewal 
applicant  files  its  renewal  expectancy 
showing. 

4.  In  addition,  the  Further 
Reconsideration  Order  explained  that 
unserved  area  applications  or 
authorizations  would  play  no  role  in  the 
cellular  renewal  process,  including  the 
comparison  of  the  proposed  service 
areas  of  competing  applicants.  Further, 
since  the  Reconsideration  Order  ruled 
that  relevant  non-FCC  misconduct  will 
no  longer  be  considered  as  part  of  a 
licensee's  renewal  expectancy  showing, 
the  Commission  eliminated  the 
language  of  Section  22.941(b)(4)  of  the 
Rules  which  required  the  disclosure  of 
non-FCC  misconduct  as  part  of  a 
licensee's  renewal  expectancy  showing. 
Lastly,  the  Commission  vacated  the 
character  reporting  requirements  set 
forth  in  footnote  six  of  the 
Reconsideration  Order,  observing  that 
the  issue  of  what  character  reporting 
requirements  should  he  impo.sed  on 
cellular  renewal  applicants  and  other 
Part  22  appli<:ants  can  be.sl  he  resolved 
in  a  broad  rulemaking  proc  eeding  and 
not  on  reconsideration  of  the  cnllular 
renewal  rules. 

Ordering  Clauses 

Accordingly.  //  Is  Ordered  that  llio 
rule  changes  made  herein  Will  Brconie 
Effective  sixty  (60)  days  after 
publication  in  the  Federal  Register,  and 
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that  the  sta;  r 
Reconsider  it 
effectiveness 
vacated. 


List  of  Sub  j  »cts  in  47  CFR  Part  22 


Commun  cations  common  carriers, 
cyllular  radio 

ications  service.  Radio, 
recordkeeping 
Rural  areas. 


and 


Domestic 
telecommu^ 
Reporting 
requiremenls 

Federal  Com  nunications  Commission 
William  F.  C  iton, 

Acting  Secre,  ary. 

Rule  Chan^  es 

Part  22  0 
Federal  Reflations 
follows: 


PART  22—  >UBLtC  MOBILE  SERVICES 


1.  The  au  hority  citation  for  Part  22 
continues  ti »  read  as  follows: 

Sections  4,  303,  48  Stat.  1066, 
,  47  U.S.C.  Sections  154. 


Authority: 
10B3,  asamt^idcd-, 
303. 


2.  Sectioi 


revising 
follows: 


paia; 


§  22.941     Cr  teri3  for  comparative  cetlular 
renewal  pro4  eedings. 


e; 


(4)  Copiii 
finding  the  i 
Communial 
Commissioi  i 
any  pendir 
any  matter 
(1)  throu  ' 


pro<  eedings. 


§22.942 
renewal 

The  folio  «<ring 
to  compara  i 
the  Domestic 
Telecomm 

(a)  Wi 
issuance 


ilhii 


ip  )1 


cc  )ies  I 


announcinj 
application 
with  that 
renewal  a 
and  four 
expectancy 
Commissio  i 

(b)  Interested 
days  from 
applicant  s 
expectancy 
deny  any  o 
application ; 
(15)  days  tc 
pleadings 
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imposed  by  the 

ion  Order  on  the 

of  §  22.942  of  the  Rules  is 


Title  47  ofthe  Code  of 
is  amended  as 


22.941  is  amended  by 
igraph  (bM4)  to  read  as 


of  all  Commission  orders 
icensee  to  have  violated  the 
ions  Act  or  any 
rule  or  policy,  and  a  list  of 
proceedings  that  relate  to 
lescribed  in  paragraphs  (b) 
of  this  section. 


n? 


gh(3) 


3.  Sectioii  22.942  is  revised  to  read  as 
follows: 

Procedures  for  comparative 


procedures  shall  apply 
ve  renewal  proceedings  in 
Public  Cellular  Radio 
linications  Service: 
sixty  (60)  days  of  the 
ofHhe  Public  Notice 
the  fiUng  of  a  renewal 
and  applications  competing 
r^ewal  application,  the 
icant  must  file  an  original 
of  its  renewal 
showing  with  the 


t  le 


parties  have  thirty  (30) 
date  that  the  renewal 
ibmits  its  renewal 
showing  to  file  petitions  to 
the  mutually  exclusive 
.  Applicants  have  Bfteen 
file  replies;  no  further 
11  be  accepted. 


I  vri 


(c)  In  most  instances,  the  renewal 
application  and  any  competing 
appUcation(s)  will  be  designated  for  a 
two-step  hearing  procedure.  An 
Administrative  Law  Judge  will  conduct 
a  threshold  (step  one)  hearing,  in  which 
both  the  licensee  and  the  competing 
applicants  will  be  parties,  to  determine 
whether  the  renewal  applicant  deserves 
a  renewal  expectancy.  If  the  order 
designating  the  applications  for  hearing 
specifies  any  basic  qualifying  issues 
against  the  licensee,  those  issues  will  be 
tried  in  this  threshold  (step  one) 
hearing.  If  the  Presiding  Judge 
determines  that  the  renewal  applicant  is 
basically  qualified  and  due  a  renewal 
expectancy,  the  competing  applicants 
will  be  found  ineligible  for  further 
consideration  and  their  applications 
will  be  denied.  If  the  Presiding  Judge 
determines  that  the  renewal  applicant 
does  not  merit  a  renewal  expectancy  but 
is  otherwise  qualified,  then  all  the 
applications  filed  for  that  market  will  be 
considered  in  a  comparative  hearing 
(step  two)  which  follows  the  expedited 
procedures  described  in  §§  22.916  (b)(5) 
through  (b)(8). 

(d)  If  a  competing  applicant 
demonstrates  that  its  proposal  so  far 
exceeds  the  ser/ices  presently  being 
provided  that  there  vyould  be  no 
purpose  in  making  a  threshold 
determination  as  to  whether  the  renewal 
applicant  deserved  a  renewal 
expectancy  vis-a-vis  such  a  competing 
applicant,  such  a  competing  applicant 
may  request  a  waiver  of  the  threshold 
hearing  (step  one)  of  the  two-step 
hearing  procedure.  Such  a  waiver 
request  must  be  filed  at  the  time  the 
requestor's  application  is  filed.  Petitions 
opposing  such  waiver  requests  must  be 
filed  within  thirty  (30)  days  after  the 
renewal  applicant  has  filed  its  renewal 
expectancy  showing.  Replies  to  such 
petitions  must  be  filed  within  15  days 
of  the  petitions;  no  further  pleadings 
will  be  accepted.  If  a  request  to  waive 
the  step  one  hearing  is  granted,  the 
renewal  exp)ectanGy  issue  will  be 
designated  as  part  of  the  step  two 
hearing  and  will  remain  the  most 
important  comparative  factor  in 
deciding  the  rase,  as  provided  in 

§  22.941(a). 

(e)  If  the  Presiding  Judge  issues  a 
ruling  in  the  step  one  hearing  which 
denies  the  licensee  a  renewal 
expectancy,  all  the  applicants  involved 
in  the  proceeding  will  be  allowed  90 
days  after  the  release  of  the  Judge's 
ruling  in  step  one  to  file  their  direct 
cases.  Rebuttal  cases  must  be  filed 
within  30  days  after  the  filing  of  the 
direct  cases. 

(f)  The  Presiding  Judge  shall  use  the 
expedited  hearing  procedures 


delineated  in  §§22.916  (b)(5)  through 
(b)(8)  in  both  step  one  and  step  two 
hearings  conducted  in  comparative 
cellular  radio  renewal  proceedings. 

IFR  Dot.  94-18729  Filed  8-1-94;  8:45  ami 
BILUNG  code' 671 2-01-M 


47  CFR  PART  64 

[CC  Docltet  No.  91-281;  DA  94-786] 

Calling  Number  Identification — Caller 
ID 

AGENCY:  Federal  Communications 
Com.mission. 

ACTION:  Final  rule;  extension  of  time. 

SUMMARY:  The  Commission  grants  a 
request  for  extension  of  time  ofthe 
period  for  filing  responses  to  opposition 
petitions  for  reconsideration  concerning 
federal  policies  for  interstate 
transmission  of  calling  party  number 
identification.  This  action  was  taken  as 
a  result  of  a  motion  filed  by  the  People 
ofthe  State  of  California  and  the  Public 
Utilities  Commission  for  the  State  of 
Cahfomia.  The  action  is  taken  to  allow 
time  for  complete  responsive  comments. 

DATES:  The  date  for  filing  responses  in 

this  proceeding  is  extended  to  August 

17,  1994. 

ADDRESSES:  Federal  Communications 

Commi-ssion,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Hutchings,  Domestic  Services 

Branch.  Common  Carrier  Bureau,  (202) 

634-1802. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Motioa  for  Extension  of 
Time  To  File  Comments 

Adopted:  July  15.  1994. 
Released:  July  15,1994. 

By  the  Chief,  Domestic  Facilities 
Division: 

1.  On  March  8, 1994,  the  Commission 
adopted  a  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  FCC 
94-59.  released  March  28,  1994, 
adopting  rules  to  establish  a  federal 
policy  regarding  calling  number 
identification.  Public  notice  of  this 
action  appeared  in  the  Federal  Register 
on  April  18, 1994,  59  FR  18318. 
Petitions  for  reconsideration  ofthe 
Report  and  Order  were  filed  May  18, 
1994,  and  notice  ofthe  filing  of  these 
petitions  appeared  in  the  Federal 
Register  on  June  23, 1994,  59  FR  32430. 

2.  On  July  11, 1994,  the  People  ofthe 
State  of  California  and  the  Public 
Utilities  Commission  for  the  State  of 
California  ("petitioner")  filed  a  motion 
requesting  that  the  time  for  filing  replies 
in  the  above-captioned  proceedings  he 
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ex(  ,.ided  from  July  18, 1994,  to  August 
17,  1994.  In  support  of  its  request,  the 
State  of  California  and  the  California 
Public  Utilities  Commission  states  that 
due  to  the  voluminous  record  on 
reconsideration  and  the  complexity  of 
the  issues  involved  in  the  proceeding,  a 
grant  of  the  requested  extension  is  likely 
to  improve  the  quality  ofthe  replies 
filed  and  assist  the  Commission  in  its 
consideration  of  pending  petitions  for 
reconsideration. 

3.  As  set  forth  in  Section  1.46  ofthe 
Commission's  Rules.  47  C.F.R.  Section 
1.46,  it  is  our  policy  that  extensions  of 
time  not  be  routinely  granted.  We  find, 
however,  that  the  State  of  California  and 
the  California  Public  Utilities 
Commission  have  shown  good  cause  for 
the  requested  extension.  In  reviewing 
the  record  to  date  in  this  proceeding,  we 
agree  with  the  State  of  California  and 
the  California  Public  Utilities 
Commission  that  the  public  interest  will 
be  best  served  by  granting  a  30  day 
extension  of  time  to  file  replies  to 
oppositions  to  petitions  for 
reconsideration  in  this  proceeding. 
Accordingly,  we  will  grant  the 
requested  relief. 

4.  Accordingly,  It  Is  Ordered  that  the 
Request  for  Extension  of  Time  filed  by 
Petitioners  /s  Granted. 

5.  It  Is  Therefore  Ordered  that  the  date 
for  filing  replies  to  oppositions  to 
petitions  for  reconsideration  in  this 
proceeding  IS  EXTENDED  to  August  17. 
1994. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4  (i)  and  (r) 
ofthe  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  Sections  4(i)  and 
303(r)  and  Sections  0.204(b),  0.283  and 
1.46  ofthe  Commission's  Rules,  47 
C.F.R.  Sections  0.204(b),  0.283  and  1.46. 

7.  For  further  information  concerning 
this  proceeding,  contact  Suzanne 
Hutchings,  Domestic  Facilities  Division. 
Common  Carrier  Bureau.  (202)  634- 
1802. 

Federal  Communications  Commission. 

James  R.  Keegan, 

Chief.  Domestic  Facilities  Division.  Common 
Carrier  Bureau. 
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47  CFR  Part  73 

[MM  Docket  No.  93-/2;  RM-8154] 

Radio  Broadcasting  Services; 
Ridgecrest  and  Lenwood,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  285B1  for  Channel  285A  at 
Ridgecrest.  California,  and  modifies  the 
authorization  of  Station  KLOA-FM  to 
specify  operation  on  the  higher  powered 
channel,  as  requested  by  Roy  William 
Mayhugh,  tr/as  KLOA  Radio. 
Additionally,  in  order  to  accommodate 
the  modification  at  Ridgecrest,  Channel 
283A  is  substituted  for  Channel  285A  at 
Lenwood.  California,  and  the 
authorization  issued  to  Eneida  Orchard 
for  Station  KIQQ-FM  is  modified 
accordingly.  See  58  FR  17816.  April  6. 
1993.  Coordinates  for  Channel  285B1  at 
Ridgecrest  are  35-36-27  and  117-37- 
29.  Coordinates  for  Channel  283A  at 
Lenwood  are  34-51-20  and  117-02-57. 
As  Lenwood  is  located  within  320 
kilometers  (199  milesjof  the  Mexican 
border,  concurrence  of  the  Mexican 
government  in  this  proposal  was 
obtained.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  September  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  ofthe  Commission's  Report 
and  Order,  MM  Docket  No.  93-72. 
adopted  July  21. 1994.  andreleased  July 
28.  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  Litemational  Transcription 
Service,  Inc..  (202)  857-3800.  located  at 
1919  M  Street.  NW..  Room  246.  or  2100 
M  Street.  NW..  Suite  140.  Washington. 
ex:  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  ofthe  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  I'.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California  is  amended 
by  removing  Channel  285A  and  adding 
Channel  285B1  at  Ridgecrest.  and  by 
removing  Channel  285A  and  adding 
Channel  283A  at  Lenwood. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-18727  Filed  8-1-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  204  and  641 

[Docltet  No.  940536-4202;  I.D.  041994B] 

RIN  0648-AG28 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule  and  notice  of  OMB 
control  number. 


SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  9  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
Amendment  9  extends  the  current  reef 
fish  permit  moratorium  from  its 
scheduled  expiration  on  May  8. 1995. 
through  as  late  as  December  31.  1995. 
For  the  red  snapper  segment  of  the  reef 
fish  fishery.  Amendment  9  authorizes 
the  collection  of  commercial  landings 
data  for  the  years  1990  through  1992 
and  the  collection  of  information  to 
identify  certain  participants.  It  al.so 
extends  the  red  snapper  endorsement 
system  and  its  associated  trip  and 
landing  limits  from  their  scheduled 
expiration  on  December  31.  1994. 
through  as  late  as  December  31.  1995. 
The  intended  effects  of  this  rule  are  to 
collect  information  needed  to  evaluate 
red  snapper  effort  management 
alternatives,  to  identify  individuals  who 
may  qualify  for  initial  participation  in  a 
red  snapper  effort  management  regime, 
and  to  continue  interim  management 
measures  until  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
has  an  opportunity  to  implement  longer- 
term  measures.  This  rule  also  informs 
the  public  ofthe  approval  by  the  Office 
of  Management  and  Budget  (OMB)  of 
two  new  collection-of-information 
requirements  contained  in  this  rule  and 
publishes  the  OMB  control  number  for 
those  collections. 

EFFECTIVE  DATE:  July  27.  1994.  except 
that  the  amendment  to  §  204.1(b)  and 
§§641.7(ee)  and  641.10  are  effective 
July  27.  1994,  through  October  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler.  813-893-3161. 


. 
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SUPPLEMCNTf  RY  INFOHMATIOH:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  un  Jer  the  FMP,  which  was 
prepared  by  the  Council,  and  is 
implemente  1  through  regulations  at  50 
CFR  part  64    under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Managemen  Act  (Magnuson  Act). 

The  ratior  ale  for  the  measures  in 
Amendmen'  9  and  for  the  additional 
changes  to  t  te  regulations  proposed  by 
NMFS  was  i  icluded  in  the  proposed 
rule  (59  FR  ;:7258,  May  26, 1994]  and 
is  not  repeat  sd  here. 

ComiBents  a  nd  Responses 

Commenti  on  Amendment  9  and  the 
proposed  ru  e  were  received  from  three 
individuaJs.  Two  of  the  commenters 
objected  to  i  jnendment  9  and  the 
proposed  ru  e  and  the  third  supported 
them.  Speci  ic  comments  and-responses 
follow. 

Comment  One  person  stated  that  the 
red  snapper  endorsement  and  trip  limit 
provisions  a  nd  the  reef  fish  permit 
moratorium  are  not  cost  effective  and 
should  not  1  e  extended.  The 
commenter";  objections  are  based  on  the 
contention  t  lat  a  red  snapper  individual 
transferable  quota  (ITCy  system  will  not 
be  impleme  ited.  The  commenter  also 
staled  that  t  le  trip  limit  provisions  and 
moratorium  are  based  on  erroneous  and 
unverifiable  data  indicating  overfishing 
of  red  snapper. 

Response  The  reef  fish  permit 
moratorium  was  implemented  on  May 
8, 1992,  for  hree  years,  to  prevent 
continued  s  leculative  entry  into  the 
fishery  whil ;  the  Council  considers 
other  reef  fi;  h  effort  management 
alternatives,  including  an  ITQ  system. 
The  red  sna  )per  endorsement  and  trip 
limit  provis  ons,  first  established  by 
emergency  <  ction,  were  continued 
through  199  *  under  Amendment  6  to 
prevent  the  >ccurrence  of  an  extremely 
short  seasor  and  a  "derby"  fishery  as 
occurred  in  1992. 

The  Coun  ;il  has  not  yet  determined  if 
an  ITQ  syst«  m  should  be  implemented. 
The  propgs*  d  voluntary  landings  data 
collection  v>  as  suggested  by  ves.sel 
owners,  ope  raters  whose  earned  income 
qualified  foi  the  vessel  permit,  and 
historical  ca  ptains  who  were  interested 
in  learning  i  tf  their  possible  preliminary 
shares  for  p  anning  purposes.  This 
information  will  help  fishermen 
determine  t  leir  most  likely  level  of 
participatioi  i  in  an  ITQ  system,  if 
adopted  for  the  fishery.  The  Council, 
upon  receip :  of  the  data  collected  and 
analyzed  un  der  Amendment  9  and  after 
receipt  of  pi  iblic  comments  from 
affected  par  ies,  will  decide  whether  to 
proceed  wit  i  an  ITQ  or  other  effort 
managemen !  system  and  the  current 


target  date  for  implementation  of 
January  1,  1996. 

The  conditions  in  the  fishery  that  led 
to  implementation  of  the  permit 
moratorium  and  the  red  snapper 
endorsement  system  will  remain  until  a 
more  comprehensive  jwogram  is  in 
place  to  limit  fishing  effort  in  the  red 
snapper  fishery.  The  Council  anticipates 
that  the  reef  fish  fishery,  particularly  for 
red  snapper,  would  be  unnecessarily 
disrupted  if  the  moratorium  and  red 
snapper  endorsement  provisions  expire 
before  implementation  of  an  effort 
management  system.  The  Council  also 
recognized  that  such  provisions  should 
not  be  continued  indefinitely. 
Accordingly,  the  Council  determined 
that  the  permit  moratorium  and  red 
snapper  endorsement  system  should  he 
extended  through  December  31, 1995,  or 
until  such  an  effort  management  system 
can  be  implemented,  if  before  that  date. 

Concerning  the  validity  of  the 
scientific  data  that  indicates  that  red 
snapper  are  overfished,  all  such  data 
undergo  extensive  scientific  review  and 
verification  prior  to  NMFS's  assessment 
of  the  status  of  the  resource.  The  best 
available  information  continues  to 
indicate  that  ted  snapper  are  overfished. 

Comment:  The  first  commenter  also 
obje<:ted  to  the  proposed  data  collection 
as  duplicative  and  wasteful.  The 
commenter  believes  that:  (1)  NMFS 
already  has  obtained  landings  data  as 
part  of  the  red  snapper  endorsement 
process,  and  (2)  the  requested  submittal 
would  allow  fraudulent  landings 
records  to  be  used  to  increase  a  person's 
share  if  an  ITQ  system  is  implemented. 

Response:  Applicants  for  a  red 
snapper  endorsement  on  their  reef  fish 
vessel  permits  submitted  data  only  to 
document  the  specified  landing 
threshold  of  5,000  pounds  in  any  2  of 
3  qualifying  years.  In  contrast,  the  data 
collection  proposed  under  Amendment 
9  covers  all  red  snapper  landings 
information  for  the  period  when  data 
are  readily  available(1990-1992).  This 
collection  will  provide  the  Council  with 
a  complete  data  base  upon  which  to 
establish  any  effort  management  system; 
because  this  collection  covers  the  full 
three  years  for  which  good  data  exists, 
it  will  avoid  the  need  for  additional 
collections. 

Concerning  fraudulent  reporting,  the 
data  collection  provisions  are  designed 
to  minimize  that  possibility.  Dealer 
records  and  trip  receipts  must 
definitively  show  the  species  known  as 
red  snapper  and  the  vessel's  name, 
official  number,  or  other  reference  that 
provides  a  way  of  clearly  identifying  the 
vessel.  Dealer  records  must  contain  a 
sworn  affidavit  by  the  dealer  confirming 
the  accuracy  and  authentiiuty  of  the 


records,  under  penalty  of  law. 
Accordingly,  NMFS  disagrees  with  the 
comment  and  supports  collection  of 
data  under  these  safeguards. 

Comment:  The  first  commenter  also 
objected  to  the  proposed  submittal  of 
data  by  persons  who  believe  they  are 
historical  captains.  The  commenter 
characterized  those  persons  as 
employees  who  do  not  share  in  the 
los.ses  sustained  by  the  vessel  o\*ner 
and  therefore  should  not  be  entitled  to 
participate  in  an  ITQ  system. 

Response:  After  review  of  testimony 
and  recommendations  of  the  Council's 
Ad  Hoc  Allocation  Advisory  Panel,  the 
Council  determined  that  historical 
captains  should  be  considered  for 
fishing  privileges  under  a  red  snapper 
effort  management  .system,  as  well  as 
vessel  owners  and  operators  whose 
earned  income  qualified  for  the  vessel 
permit.  NMFS  believes  that  collection  of 
these  data  will  provide  the  Council  with 
the  information  needed  to  determine  if 
those  persons  warrant  inclusion  in  an 
effort  management  system  as  being 
developed  under  Amendment  8. 
However,  comments  on  allocation  to 
historical  captains  are  outside  of  the 
scope  of  Amendment  9  and  therefore  are 
not  addressed  here. 

Comment:  The  second  commenter 
objected  to  the  share  agreement  time, 
period  specified  in  §641.10(a)(2)(i). 
That  section  specifies  that  a  share 
agreement  must  have  been  in  effect  from 
at  least  November  6,  1989,  tlirough 
1993.  The  commenter  claimed  that  the 
Council  intended  that  a  historical 
captain  fish  solely  under  a  share 
agreement  only  through  1992,  and  that 
the  final  rule  should  be  revised 
accordingly. 

Response:  NMFS  has  reviewed  the 
administrative  record  in  regard  to  the 
referenced  share  agreement  criterion, 
and  concluded  that  the  Council 
intended  that  historical  captains  must 
document  a  share  agreement  in  effect  up 
to  the  present  time.  At  its  March  1994 
meeting,  the  Council  specifically 
rejected  an  alternative  that  would  have 
required  share  agreements  only  rn  1990, 
1991,  and  1992.  Since  the  final  rule  will 
be  implemented  in  mid-1994, 1993  is 
the  most  recent  calendar  year  with 
readily  available  records  for  a  full  year. 
NMFS  therefore  disagrees  with  the 
commenter  and  supports  the  time 
period  for  share  agreements,  as  specified 
in  Amendment  9  and  the  nUe. 

Comment:  The  second  commenter 
also  suggested  that  §  641.10(a)(2) 
include  in  the  criteria  to  qualify  as  a 
historical  captain  the  requirement  that  a 
person  must  have  landed  red  .snapper  at 
lea.st  once  prior  to  November  7,  1989. 


Response:  Section  641.10(dKiv) 

requires  an  applicant  for  historical 
captain  status  to  submit  documentation 
of  a  landing  of  red  snapper  prior  to 
November  7. 1989.  NMFS  agrees  that, 
£ar  consistency,  the  requirement  for 
such  a  landing  should  also  be  included 
in  the  criteria  for  historical  captain 
status,  and  it  is  added  in  this  final  rule 
at§641.10(a)(2)(iv). 

Comment.  The  second  commenter 
also  objected  to  the  use  of  the  word 
"lease"  in  one  of  the  criteria  for 
historical  captain  status,  primarily 
because  of  the  present  u.se  of  that  term 
in  the  fishing  industry. 

Response:  NMFS  agrees  with  the 
commenter  and  has  removed  the  phrase 
containing  the  word  "lease"  from 
§641.10(a)(2)(i). 

Comment:  The  se«:ond  commenter 
also  objected  to  the  statement  in 
§641.1t)(a)(2)(i)  that  the  share  agreement 
must  have  provided  for  the  operator  to 
be  responsible  for  hiring  the  crew,  "who 
were  paid  from  his  or  her  share."  The 
commenter  suggested  replacement  text 
to  reflect  the  standard  practice  in  the 
fishery  for  the  "buyer"  to  write  the 
checks  to  the  crew— after  the  captain 
determines  shares  and  payment  to  the 
crew.  • 

Response:  Neither  the  Council  nor 
NMFS  intended  to  establish  as  a 
criterion  for  status  as  a  historical 
captain  that  such  person  must  have 
written  paychecks  to  his  or  her  crew. 
The  intent  was  that  the  share  agreement 
provide  for  proceeds  to  be  divided 
between  the  owner  and  the  historical 
captain.  Crew  shares  or  payments  would 
not  be  contained  in  such  share 
agreement.  Rather,  the  historical  captain 
would  determine  pa3Tments  to  the  crew, 
such  payments  coming  from  the  share 
under  the  control  of  the  historical 
captain— without  regard  to  who  wrote 
the  chec  ks.  For  clarity,  the  above  quoted 
language  is  revised  to  read,  "who  were 
paid  from  the  share  under  his  or  her 
control." 

Comment:  A  third  commenter 
provided  various  comments  in  support 
of  Amendment  9,  noting  the  need  to 
continue  the  effectiveness  of  the  reef 
fish  permit  moratorium  and  to  then 
establish  an  ITQ  system. 

Response:  NMFS  agrees  with  this 
comment  in  support  of  Amendment  9. 
However,  remarks  on  an  allocation 
system  such  as  an  ITQ  system  or  other 
effort  managemwit  option  are  outside 
the  scope  of  Amendment  9  and  are  not 
included  here. 

Approval  of  Amendment  9 

Oi  July  20, 1994.  the  Director, 
Southeast  Region,  NMFS  (Regional 
Director),  approved  Amendment  9. 


Changes  From  the  Proposed  Rule 

In  §641.2,  the  address  in  the 

definition  of  "Regional  Director"  is 
corrected. 

As  noted  above  under  Comments  and 
Responses,  §641.10taM2j(i)  is  revised 
and  §641.10(a)(2)(iv)  is  added.  An 
additional  change  is  made  to 
§641.10|aM2MJ)  to  clarify  that  a 
historical  captain  may  have  fished 
under  more  than  one  share  agreement 
during  the  required  period. 

A  new  §  641.10(b)(3)  is  added  to 
clarify  the  procedures  whereby  owners/ 
operators  will  receive  printouts  of 
existing  NMFS  data  on  landings  of  red 
snapper  during  1990  through  1992.  The 
provisions  for  owners/operators  to 
submit  records  of  landings  they  believe 
were  omitted  from  NMFS  data  are 
moved  to  §641.10(c)(l). 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coun.sel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  pubhshed  in  the  preamble  to  the 
proposed  rule  (59  FR  27258,  May  26, 
1994).  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  final  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act— specifically, 
information  on  landings  of  red  snapper 
and  documantation  of  status  as  a 
historical  captain  in  the  red  snapper 
fishery.  These  collections  of  information 
have  been  approved  by  OMB  under 
0MB  control  number  0648-0281.  The 
public  reporting  burdens  for  these 
collections  of  information  are  estimated 
to  average  2  and  5  hours  per  response, 
respectively,  including  the  time  for 
reviewing  instructions,  .searching     ■ 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
Edward  E.  Burgess,  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 

The  data  to  be  collected  undCT  this 
final  rule  are  needed  by  fishermen  and 
the  Council  to  evaluate  the  effects  of 


potential  effort  management  systems  for 
the  red  snapper  segment  of  the  reef  fish 
fishery.  That  segment  is  managed  und»'r 
measures  that  expire  Decanba>31, 
1995.  To  provide  ample  time  to  colle«;t 
the  data,  present  it  to  the  fishermen  and 
the  Council,  evaluate  its  effects,  and 
devebp,  approve,  and  implement 
additional  management  measures  prior 
to  December  31, 1995,  it  is  necessary 
that  the  data  collection  under  this  rule 
commence  as  soon  as  possible.  To  that 
end,  information  regarding  the  proposed 
data  collection  has  been  broadly 
disseminated  to  the  fishing  community 
prior  to  this  final  rule.  The  other 
measures  in  this  final  rule  are 
extensions  of  effectiveness  or 
clarifications  of  measures  that  are 
currently  in  effect  and.  thus,  do  not 
affect  current  fishing  practices. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  for  good  cause  under  section 
553(d)(3)  of  the  Administrative 
Pro(*diu-e  Act  that  the  effectiveness  of 
this  final  rule  should  not  be  delayed. 

List  of  Subjects 

50  CFR  Part  204 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  27. 1994. 
Gary  Matlock. 

Acting  Assistant  AdatinistrotorforFuhertvs, 
\ationnl  Marine  Fiaheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  204  and  641  are 
amended  as  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  tNFORMATK)N 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  part  2f)4 
continues  to  read  as  follows: 

Authority:  Paperwork  Rnrfuctitin  Act  of 
1980.  44  use.  3501-3520  (1982). 

2.  Effective  from  July  27, 1994, 
through  October  31, 1994.  in  §204.  Kb), 
the  table  is  amended  by  adding  in  the 
left  column,  in  numerical  order, 

"§  641.10  (c)  and  (d) ',  and  in  the  right 
column,  in  corresponding  position,  the 
control  number  "-0281". 

PART  641— REEF  RSH  FISHERY  OF 
THE  GULF  OF  MEXICO 

3.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  IL.S.C.  1801  et  svq. 
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4.  In§ 

"Regional 
follows: 


641.2,  the  definition  of 

)irector"  is  revised  to  read  as 


§641.2    Oelinitions. 


Regional  Director  means  the  Director. 
i:egion,  NMFS.9721 
Oenter  Drive.  St.  Petersburg, 
I  slephone  813-893-3141;  or 


Southeast 
Executive 
FL  33702. 
a  designee. 


,6Al 


5.1n§ 
introducto^ 
paragraph 
paragraphs 
and  introdu 
is  added  to 


(m)  \fordtorium 
paragraph  m] 
December  ill. 
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4.  paragraph  (m) 
text,  paragraph  (m)(4). 
o)  introductory  text,  and 
(p)(4)  and  (p)(5)  are  revised, 
ctory  text  for  paragraph  (n) 
read  as  follows: 


§641.4    Pel  mits  and  fees. 


on  permits.  This 
is  effective  through 
1995. 


(4)  A  per  Tiit  that  is  not  renewed  or 
that  is  revoked  will  not  be  reissued.  A 
permit  is  c(  tnsidered  to  be  not  renewed 
when  an  a{  plication  for  renewal  is  not 
received  b]  the  Regional  Director  within 
1  year  of  th  e  expiration  date  of  the 
permit. 

(n)  Red  Rapper  endorsement.  This 
paragraph  n)  is  effective  through 
December    1.  1995. 


cf 


(o)  Condition 
through  December 
condition 
under  this 
where  red, 
possessed. 


of  a  permit.  Effective 
31, 1995. as  a 
a  reef  fish  permit  issued 
;ection.  without  regard  to 
<  napper  are  harvested  or 
1  permitted  vessel — 


hen 


moti  er 
transi  jr 

ov  ner 
dorsi  ment 


(p)'  ' 

(4)Afisl 
transferabl 
of  a  vessel 
except  w 
is  from  one 
Husband, 
sister, 
such 
the  new 
the  en 
requiremer 
section 
reef  fish 

(5)  A  Us,] 
renewed  oi 
reissued 
considered 
applicatior 
by  the  Reg 
of  the  expi 

6.  In  § 
1994. 
paragraph 
follow 


611 
,  throi  gh 


trap  endorsement  is  not 
upon  change  of  ownership 
ivith  a  fish  trap  endorsement, 
such  change  of  owTiership 
to  another  of  the  following: 
ife.  son,  daughter,  brother, 
or  father.  In  the  event  of 
of  a  fish  trap  endorsement, 
of  the  vessel  may  renew 
without  regard  to  the 
t  of  paragraph  (p)(l)  of  this 
ing  a  record  of  landing  of 
fish  traps, 
trap  endorsement  that  is  not 
that  is  revoked  vviil  not  be 
fish  trap  endorsement  is 
to  be  not  renewed  when  an 
for  renewal  is  not  received 
i  onal  Director  within  one  year 
atton  date  of  the  permit, 
.7,  effective  from  July  27. 
October  31.  1994.  a  new 
ee)  is  added  to  read  as 


reg  ird 
f  r<  m 


§641.7    Probibitions. 

***** 

(ee)  Falsify  information  submitted  in 
accordance  with  §641.10. 

7.  In  subpart  A,  effective  from  July  27, 
1994.  through  October  31, 1994,  a  new 
§641.10  is  added  to  read  as  follows: 

§  641.10    Red  snapper  data  collection. 

(a)  General.  (1)  To  evaluate  red 
snapper  effort  management  alternatives, 
including  individual  transferable  quota 
(ITQ)  systems  and  license  limitations,  it 
is  necessary  to  obtain  commercial  red 
snapper  landings  data  for  the  years  1990 
through  1992.  To  identify  individuals 
who  may  qualify  for  initial  participation 
in  a  red  snapper  effort  management 
regime,  it  is  necessary  to  identify  certain 
participants  in  the  red  snapper  fishery, 
specifically,  operators  of  vessels  who 
were  the  earned  income  qualifiers  for 
the  vessels'  reef  fish  permits  and  those 
who  are  "historical  captains."  In  the 
latter  case,  determination  of  a  historical 
captain's  share  agreement  with  the 
vessel's  owner  is  also  required. 

(2)  For  the  purpose  of  the  red  snapper 
effort  limitation  alternatives,  a  historical 
captain  means  an  operator  who — 

li)  From  November  6, 1989,  through 
1993,  fished  solely  under  verbal  or 
written  share  agreements  with  an 
owner,  such  agreements  provided  for 
the  operator  to.be  responsible  for  hiring 
the  crew,  who  were  paid  from  the  share 
under  his  or  her  control; 

(ii)  Landed  from  that  vessel  at  least 
5.000  lb  (2,268  kg)  of  red  snapper  per 
year  in  2  of  the  3  years  1990, 1991,  and 
1992; 

(iii)  Derived  more  than  50  percent  of 
his  or  her  earned  income  from 
commercial  fishing,  that  is.  sale  of  the 
catch,  in  each  of  the  years  1989  through 
1993;  and 

(iv)  Landed  red  snapper  prior  to 
November  7,  1989. 

(3)  The  data  collection  described  in 
this  section  will  be  the  only  collection 
for  the  effort  management  alternatives 
currently  being  considered  by  the 
Council.  Accordingly,  failure  to  subrnit 
requested  data  may  result  in  failure  to 
be  included  among  the  initial 
participants  in  the  red  snapper  fishery 
under  an  effort  management  system 
and/or  failure  to  obtain  the  full  initial 
share  of  red  snapper  to  which  a  person 
may  be  entitled  under  an  ITQ  regime. 

(b)  Existirig  data.  (1)  NMFS  has 
records  of  all  red  snapper  landings 
reported  by  vessel  logbook  forms 
submitted  pursuant  to  §641.5  (a)  or  (b) 
and  has  access  to  records  of  red  snapper 
landings  reported  under  Florida's  trip 
ticket  system.  NMFS  also  has  records  of 
the  earned  income  qualifier  for  each 
vessel  permit  issued  for  reef  fish.  Data 


duplicating  these  records  are  not 
needed. 

(2)  Landings  of  red  snapper  reported 
by  vessel  logbook  forms  and  received  by 
the  Science  and  Research  Director  prior 
to  September  16, 1992.  are  conclusive  as 
to  red  snapper  landed  during  the 
months  that  such  logbook  forms  were 
required  of,  or  voluntarily  submitted  by, 
a  vessel — landings  data  from  other 
sources  will  not  be  considered  for  such 
months.  In  the  absence  of  landings  data 
from  such  logbook  forms,  landings  of 
red  snapper  reported  under  Florida's 
trip  ticket  system  and  received  by  the 
State  prior  to  September  16, 1992,  are 
conclusive  as  to  landings  in  Florida — 
landings  data  from  other  sources  will 
not  be  considered  for  landings  in 
Florida. 

(3)  On  or  about  August  1, 1994.  vessel 
owners,  and  operators  whose  earned 
income  was  used  to  qualify  for  a  vessel 
permit,  will  be  mailed  printouts  of  their 
logbook/trip  ticket  records  of  landings 
of  red  snapper  during  1990  through 
1992  and  forms  for  the  reporting  of 
additional  landings.  An  owner,  or  such 
operator,  who  had  such  landings  and 
who  does  not  receive  a  printout  by 
August  8. 1994.  must  contact  the 
Regulations  and  Fennits  Branch. 
Southeast  Region.  NMFS.  telephone 
(813)  893-3722,  for  such  printout  and 
forms. 

(c)  Additional  landings  data.  (1)  An 
owner  or  operator  who  wishes  to  be 
considered  for  initial  participation  in 
the  red  snapper  fishery  under  an  effort 
management  system  may  submit 
documentation  of  red  snapper  landings 
not  covered  by  vessel  logbook  forms  or 
the  Florida  trip  ticket  system  or 
documentation  of  landings  that  he  or 
she  believes  were  erroneously  omitted 
from  the  logbook/trip  ticket  records. 

(i)  Such  documentation  may  consist 
of  copies  of  trip  receipts  that  show  dates 
and  amounts  of  landings  of  red  snapper. 
Trip  receipts  must  definitively  show  the 
species  known  as  red  snapper  and  the 
vessel's  name,  official  number,  or  other 
reference  that  provides  a  way  of  clearly 
identifying  the  vessel. 

(ii)  Such  documentation  may  also 
consist  of  dealer  records  that  show  dates 
and  amounts  of  landings  of  red  snapper. 
As  with  trip  receipts,  dealer  records 
must  definitively  show  the  species 
known  as  red  snapper  and  the  vessel's, 
name,  official  number,  or  other 
reference  that  provides  a  way  of  clearly 
identifying  the  vessel  Dealer  records 
must  contain  a  sworn  affidavit  by  the 
dealer  confirming  the  accuracy  and 
authenticity  of  the  records.  A  sworn 
affidavit  is  an  official  written  statement 
wherein  the  individual  signing  the 
affidavit  affirnrs  that  the  information 
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presented  is  accurate  and  can  be 
substantiated .  under  penafty  of  law. 

(iii)  Documentation  by  a  combination 
of  trip  receipts  and  dealer  records  is 
acceptable,  but  duplicate  records  for  the 
same  landings  are  not  acceptable. 

(2)  Red  snapper  landings  data  will  not 
be  accepted — 

(i)  For  a  period  during  v»hich  the 
>  harvesting  vessel  did  not  have  a  permit, 
provided  a  permit  was  required  during 
such  period.  Permits  were  not  required 
from  January  1  through  April  22, 1990, 
and  from  January  1  through  31,  1992. 

(ii)  For  a  period  during  which  the 
commercial  red  snapper  fishery  in  the 
EEZ  was  closed.  The  commercial  red 
snapper  fishery  was  closed  in  the  EEZ 
from  August  24  through  December  31. 

1991.  from  February  22  through  April  2, 

1992,  and  from  May  15  through 
December  31. 1992. 

(3)  Additional  landings  data 
submitted  under  this  paragraph  (c)  must 
be  attached  to  a  Red  Snapper  Landings 
Data  form,  which  is  available  from  the 
Regional  Director,  and  must  be 
postmarked  not  later  than  September  30, 
1994. 

(d)  Historical  captains.  (1)  An 
operator  who  wishes  to  be  considered    ' 
for  status  as  a  historical  captain  in  the 
red  snapper  fishery  under  an  effort 
management  system  may  submit 
documentation  of  such  status  by 
providing  the  following: 

(i)  A  Historical  Captain  Status  form, 
available  from  the  Regional  Director, 
which  requests  information  necessary  to 
determine  such  status  and  information 
to  establish  the  share  agreement  of  a 
historical  captain  with  the  vessel's 
owner; 

(ii)  A  Red  Snapper  Landings  Data 
form  and  accompanying  additional 
landings  data  pursuant  to  paragraph  (c) 
of  this  section,  if  such  form  and  data 
have  not  been  submitted  by  a  vessel 
owner; 

(iii)  Copies  of  forms  and  schedules 
from  the  applicant's  income  tax  returns 
for  the  years  1989  through  1993  that 
show  tofnl  earned  income  and  that  part 
of  earned  income  derived  from 
commercial  fishing,  that  is.  sale  of  the 
i;atch  (generally,  pages  1  and  2  of  Form 
1040.  VV-2's.  and  Schedule  C);  and 

(iv)  Documentation  of  a  landing  of  red 
snapper  prior  to  November  7. 1989. 

(2)  Forms  and  information  submitted 
under  paragraph  (d)(1)  of  this  section 
must  be  postmarked  not  later  than 
September  30. 1994. 


(e)  Verification.  Documentation  of  red 
snapper  landings,  documentation  of 
status  as  a  historical  captain,  and  other 
information  submitted  under  this 
section  are  subject  to  verification  by 
compari.son  with  state.  Federal,  and 
other  records  and  information. 
Submission  of  false  documentation  or 
information  may  disqualify  a  person 
from  initial  particip)ation  under  a  red 
snapper  effort  management  system. 

8.  In  §  641.23,  paragraphs  (b)(1) 
introductory  text  and  (d)(2)  introductory 
text  are  revised  to  read  as  follmvs: 

§641.23    Area  limitations. 

*  •        *        «        • 

(b)*  •  • 

(1)  Longline  and  buoy  ^^t  may  not  be 
used  to  fish  for  reef  fish  in  the  longline 
and  buoy  gear  restricted  area.  For  the 
purpose  of  this  paragraph  (b),  "for  reef 
fish"  means  possessing  or  landing  reef 
fish — 

*  •        «        •        ■ 

(d)  *  *  • 

(2)  In  the  SMZ  specified  in  poragraph 
(d)(1)  of  this  section,  fishing  for  reef  fish 
is  limited  to  hook-and-line  gear  with 
three  or  fewer  hooks  per  line  and 
spearfishing  gear.  For  the  purpose  of 
this  paragraph  (d),  "for  reef  fish"  means 
possessing  reef  fish  aboard  or  landing 
reef  fish  from — 

*  •        •        *        • 

IFR  Doc.  94-186*3  Fifed  7-27-94;  3.53  pm| 
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50  CFR  Part  675 


[Docket  No.  931100-4043;  I.D.  072794CI 

Groundfish  of  ttie  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 


summary:  NMFS  is  closing  the  direcied 
fishery  for  Atka  mackerel  in  the  Central 
Aleutian  District  (CAD)  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  fBSAI).  This  action  is  necessary  fo 
prevent  exceeding  the  Atka  mackerel 
total  allowable  catch  (TAC)  in  the  CAD. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  July  28,  1994,  until  12 
midnight.  A.l.t.,  December  31, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N  .Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  accordir>g  to  the 
Fishery  Management  Plan  for  the 
Groundfi.sh  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  .SO  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)|ii). 
the  Atka  mackerel  TAC  for  the  CAD  was 
established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16,  1994)  as  37.846 
metric  tons  (mt).  The  directed  fishery 
for  Atka  mackerel  was  closed  on  June  7, 
1994  (59  FR  29964,  June  10, 1994).  That 
prohibition  was  rescinded  on  July  4 
1994  (59FR  33920,  July  1, 1994).  upon 
determination  that  the  1994  TAC  for 
Atka  mackerel  in  the  CAD  had  not  been 
reached. 

The  Director,  Alaska  Region.  NMFS 
(R^onal  Director),  has  determined,  in 
accordance  with  §  675.20(a)(8),  ihat  the 
Atka  mackerel  TAC  in  the  CAD  soon 
will  be  reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  37,346  mt  with 
consideration  that  500  mt  will  be  taken 
as  incidental  catch  in  direcied  fishing 
for  other  species  in  the  CAD.  The 
Regional  Director  has  determined  that 
the  directed  fishing  allowance  has  been 
reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  CAD,  eHiective  from  12 
noon,  A.l.t.,  July  28, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  fit)m  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  etsecf. 

Dated:  July  27. 1994. 
)oe  P.  Clem. 

Acting  Director.  Off i<:e  of  fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc  94-18778  Filed  7-2»-94;  3:50  pml 
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CONSUMER  F  ROOUCT  SAFETY 
COMMISSION 


ISCFRPartI 


>00 


Baby  Walkers; 
Proposed 

Comments 


Advance  Notice  of 
Rulemaking;  Request  for 
Infonnatlon 


and 


AGENCY 
Commission. 
action: 
rulemaking 


Consumer  Product  Safely 
Adverse  notice  of  proposed 


SUMMARY:  Basi  id  on  currently  available 


information 
to  believe  that 


t|e  Commission  has  reason 
unreasonable  risks  of 


injury  and  dea  th  may  be  associated  with 


baby  walkers. 


The  Commission  knows 


of  1 1  deaths  ir  volving  baby  walkers 
since  January  1989.  One  of  these  deaths 
involved  a  fail  ure  of  the  walker's  seal. 
In  the  others,  me  walker  may  have 
provided  the  child  with  the  mobility  to 
access  the  hazird.  In  1993.  there  were 
approximately  25,000  baby  walker- 
related  injurie;  treated  in  hospital 
emergency  roc  ms  in  the  United  States. 

The  rate  of  i  ralker-related  injuries  has 
increased  sign  ificantly  over  the  period 
1984-1993.  A  most  all  of  the  injuries 
during  that  peiod  involved  children 
under  15  mon  hs  of  age.  About  79 
percent  of  the  incidents  involved 
children  who  ell  down  stairs  or 
between  leveli  in  a  baby  walker.  Other 
injuries  occur  ed  when  a  walker  tipped 
over  or  from  b  urns  when  a  child  in  a 
walker  contac  ed  a  hot  oven,  heater,  or 
radiator  or  wh  en  a  child  upset  a 
container  of  h  )t  liquid  that  the  child 
was  able  to  rei  ch  because  he  or  she  was 
supported  by  i  walker. 

This  advaiK  b  notice  of  proposed 
rulemaking  ("  \NPR")  initiates  a 
rulemaking  pt  sceeding  under  the 
authority  of  tli  e  Federal  Hazardous 
Substances  Ac  t  ("FHSA").  One  result  of 
the  proceedin  ;  could  be  the 
promulgation  af  a  rule  mandating 
performance  c  r  design  requirements  or 
additional  lab  ;ling  for  baby  walkers. 
Such  requirements  might,  for  example, 
result  in  walk  srs  that  are  less  mobile, 
that  will  not  p  sss  through  standard  door 


openings  at  the  head  of  stairs,  or  that 
will  be  immobilized  if  part  of  the  walker 
crosses  the  edge  of  a  step.  If  there  is  no 
feasible  performance  or  design 
requirement  that  will  adequately  reduce 
the  risks  associated  with  baby  walkers, 
the  Commission  can  consider  other 
alternatives. 

The  Commission  solicits  written 
comments  from  interested  persons 
concerning  the  risks  of  injury  and  death 
associated  with  baby  walkers,  the 
regulatory  alternatives  discussed  in  this 
notice,  other  possible  means  to  address 
these  risks,  and  the  economic  impacts  of 
the  various  regulatory  alternatives;  The 
Commission  also  invites  interested 
persons  to  submit  an  existing  standard. 
or  a  statement  of  intent  to  modify  or 
develop  a  voluntary  standard,  to  address 
the  risks  of  injury  described  in  this 
notice. 

DATES:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  by  the  Commission  by 
Octobers.  1994. 

ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington.  DC.  20207-0001.  or 
delivered  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Room  502.  4330  East-West  Highway. 
Bethesda.  Maryland  20814;  telephone 
(301)504-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  facobson.  Directorate  for  Health 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0477.  ext.  1206. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

For  the  reasons  discussed  in  this 
notice,  the  U.  S.  Consumer  Product 
Safety  Commission  ("CPSC"  or    , 
"Commission")  is  beginning  a 
rulemaking  proceeding  to  address  risks 
associated  with  baby  walkers.*  A  baby 
walker  is  a  device  that  supports  a  child 
so  that  the  child  can  use  its  feet  to  move 
around  before  or  while  learning  to  walk. 
A  baby  walker  generally  consists  of  a 
fabric  seat  with  leg  openings  mounted  to 


'  The  Commission  voted  2-1  to  begin  this 
proceeding.  Chairman  Ann  Broivn  and 
Commissioner  lacqueline  lones-Smiih  voted  to 
publish  this  notice;  Commissioner  Mary  Sheila  Gail 
voted  .igainst.  Statements  by  the  Commissioners 
concerning  this  vole  can  be  obtained  from  the 
Office  of  the  Secretary 


a  rigid  plastic  deck.  The  deck  is 
attached  to  a  base  that  usually  has 
wheels  to  make  it  mobile.  Walkers 
generally  can  be  folded  for  storage,  and 
may  have  a  feeding  tray,  adjustable  seat 
height,  and  a  bouncing  mechanism. 
Activity  toys  may  be  attached  to  the 
trays,  and  some  walkers  have  wheel 
lock  mechanisms. 

The  Commission  has  long  recognized 
that  hazards  are  ass(x;iated  with  baby 
walkers.  The  Commission's  regulations 
establish  mandatory  requirements  for 
"baby  walkers,"  'baby  bouncers,"  and 
"bouncer'walkers."  These  products  are 
banned  under  16  CFR  1500.18(a)(6) 
unless  they  meet  the  criteria  described 
in  16  CFR  1500.86  (a)(4).  These  criteria 
specify  that  baby  walkers  must  be  . 
designed  to  prevent  injury  from  any 
scissoring,  shearing,  or  pinching  when 
the  frame  or  other  components  rotate  or 
move  relative  to  one  another;  cover  coil 
springs  that  have  spaces  greater  than 
0.125  inches  when  fully  extended: 
guard  any  holes,  slots,  or  cracks  greater 
than  0.125  inches  in  diameter  or  width; 
and  prevent  accidental  collapse.  The 
product  also  must  be  labeled  with  the 
name  and  address  of  the  manufacturer, 
packer,  distributor,  or  seller  and  with  a 
code  mark  indicating  the  model  number 
of  the  walker. 

In  1986,  a  voluntary  standard  (ASTM 
F977)  was  published  which  contains 
performance  requirements  addressing 
some  of  the  baby  walker  hazards 
addressed  by  the  CPSC  mandatory 
standard.  In  addition,  the  voluntary 
standard  included  six  warnings  that 
address  the  risk  of  falls  down  stairs  and 
other  hazards.  In  1989,  the  ASTM 
voluntary  standard  was  changed  to 
require  a  permanent  stairs-warning  label 
in  a  place  that  will  be  seen  by  the 
consumer  when  placing  a  child  in  a 
walker.  This  new  label  states. 
"WARNING;  Avoid  serious  injury. 
NEVER  use  near  stairs." 

The  Commission's  staff  has 
recommended  revisions  to  the  current 
ASTM  warning  labels,  including  a 
warning  label  to  tell  consumers  to  block 
stainvay  openings,  rather  than  to  tell 
them  never  to  use  walkers  near  stairs. 
The  staff  also  suggested  that  the  stair 
warning  label  be  redesigned  according 
to  the  ANSI  Z535.4-1991  Standard  for 
Product  Safety  Signs  and  Labels.  In 
addition,  the  staff  suggested  that  the 
ASTM  baby  walker  standard  state 
specifically  several  options  of  where  the 
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stair  warning  label  should  be  placed  to 
assure  that  it  is  conspicuous. 

As  the  Commission's  staff  continued 
to  monitor  data  submitted  from  hospital 
emergency  rcx)ms  through  the  National 
Electronic  Injury  Surveillance  System 
("NEISS"),  it  became  apparent  that  falls 
down  stairs  were  a  major  cause  of 
injuries  associated  with  baby  walkers, 
While  the  staff  was  considering  what 
action  to  recommend  for  this  hazard,  the 
Commission  was  petitioned,  in  August 
of  1992,  to  ban  wheeled  baby  walkers. 
The  petitioners  were  the  Consumer 
Federation  of  America  ("CFA"),  the 
American  Academy  of  Pediatric-s,  the 
Washington  Chapter  of  the  American 
Academy  of  Pediatrics,  the  National 
Safe  Kids  Campaign,  and  Consumers 
Union.  The  petition  asked  that  the 
Commission  declare  baby  walkers  to  be 
a  mechanical  hazard  under  the  FHSA. 
As  discussed  in  section  G  of  this  notice, 
such  a  declaration  would  ban  the 
product. 

After  considering  the  available 
information  on  deaths  and  injuries 
associated  with  walkers,  and  other 
available  information,  the  Commissfon 
unanimously  voted  to  deny  the  petition 
on  April  15, 1993.2  The  petition  was 
denied  because  the  available 
information  did  not  establish  a 
reasonable  probability  that  the 
Commission  would  be  able  to  make  the 
necessary  statutory  findings  if  a 
rulemaking  proceeding  were 
commenced  at  that  time.  It  appeared 
that  several  potential  design 
modifications  to  existing  baby  walkers 
were  feasible  to  address  the  major 
hazard  scenario  with  walkers — that  of 
falls  down  stairs.  These  modifications 
included  a  device  without  wheels  with 
a  treadmill  to  simulate  walking,  a 
walker  with  a  "wheel-stop"  mechanism 
(which  would  resist  motion  of  the 
walker  if  a  wheel  or  feeler  went  over  the 
edge  of  a  step),  or  a  walker  that  is  too 
wide  to  fit  through  most  door  openings 
at  the  top  of  stairs.  Given  these  possible 
alternatives  to  a  total  ban,  the 
Commission  could  not  conclude  that  it 
would  likely  be  able  to  make  the 
requisite  statutory  finding  that  the 
requested  total  ban  was  the  least 
burdensome  alternative  that  would 
adequately  reduce  the  risks  from  baby 
walkers.  In  addition,  not  enough  was 
known  about  the  costs  and  benefits  of  a 
total  ban  to  conclude  that  the 
Commission  would  likely  be  able  to 
make  the  statutory  findings  that  the  ban 
was  reasonably  necessary  to  reduce  an 
unreasonable  risk  of  injury  and  that  the 


benefits  of  the  ban  would  bear  a 
reasonable  relationship  to  its  costs. 

Although  the  Commission  denied  the 
petition  for  a  total  ban,  at  the  same  time 
it  directed  the  staff  to  develop  a 
proposed  project  that  would  produce 
recommendations  to  address  the 
hazards  associated  with  baby  walkers.' 
Shortly  thereafter,  the  Commission 
approved  a  project  to  determine  the 
feasibility  of  developing  a  standard  to 
effec:tively  reduce  the  risk  of  injury 
associated  with  baby  walkers, 
particularly  the  risk  of  falling  down 
stairs.  The  project  uicluded  a  special 
study  of  emergency-room-treated 
injuries  related  to  walkers  that  were 
reported  through  NEISS.  This  data- 
gathering  activity  is  discussed  in  section 
D  of  this  notice. 

During  fiscal  year  1993,  the 
Commission's  Office  of  Compliance  and 
Enforcement  conducted  a  field  program 
to  assess  the  compliance  level  of  certain 
juvenile  products  with  the  mandatory 
small  parts  regulations  (Juvenile 
Products  Small  Parts  Compliance 
Sur\'ey,  FPC  93-010).  Baby  walkers 
were  one  of  the  products  included  in 
the  survey.  As  part  of  the  survey,  baby 
walkers  were  also  screened  for 
compliance  with  the  mandatory 
requirements  regarding  scissoring, 
shearing,  and  pinching  (16  CFR 
1500.86(a)(4)).  and  for  conformance 
with  the  warning  label  requirements  in 
the  voluntary  standard  (ASTM  F977- 
89).  The  survey  covered  74  major 
juvenile  product  manufacturers  or 
importers  that  were  randomly  selected 
for  inspection.  Eleven  of  these  firms 
manufactured  or  imported  baby  walkers. 
Thirty-four  styles  of  baby  walkers  were 
screened.  All  walkers  compUed  with  the 
mandatory  requirements  regarding 
scissoring,  shearing,  and  pinching,  and 
all  but  two  styles  of  one  manufacturer 
conformed  with  the  voluntary  labeling 
requirements.  This  manufacturer  agreed 
to  label  its  current  inventory  and  future 
production. 

A  status  report  on  the  baby  walker 
project  was  submitted  to  the 
Commission  in  June  1994.  After 
considering  the  status  report,  the 
Commission  decuded  to  commence  a 
rulemaking  proceeding  by  publishing 
this  ANPR. 

B.  The  Product 

The  products  that  are  the  subject  of 
this  pr(x:eeding  are  baby  walkers,  as 
described  in  section  A  of  this  notice. 
The  Commission's  staff  does  not  expect 
this  proceeding  to  result  in  addition.il 


'  A|  that  lime,  the  Commission  consisted  of 
Chairman  Jacqueline  Jone.i-Smith.  Commissioner 
Marv  Sheila  Gall,  and  Commissioner  Ciirol  Dawson. 


'The  Commission  voted  2-1  to  develop  this 
project,  with  COmmis.sioner  Carol  Dawson 
dis.<ienting. 


features  to  prevent  falls  down  stairs  for 
stationary  walkers  and  other  walkers 
which  a  young  child  cannot  move. 
However,  performance  requirements 
may  have  to  be  developed  to  determine 
which  walkers  have  the  requisite  degree 
of  immobility. 

Most  traditional  walkers  range  in 
price  from  $25  to  $60,  with  the  average 
price  about  $32.  The  Commission's  staff 
estimates  that  there  were  approximately 
4  million  new  and  used  walkers  in  use 
in  the  U.S.  in  1991.  Consumers  spt?nd 
about  $1 15  million  per  year  on  baby 
walkers.  This  represents  sales  of  at  least 
3  million  units. 

Staff  has  conducted  a  number  of 
interviews  of  caregivers  in  connection 
with  the  ongoing  baby  walker  project. 
Caregivers  were  asked  to  evaluate  the 
most  useful  funciions  of  walkers. 
Caregivers  believed  most  often  that  the 
walker,  "Keeps  the  child  happy  or 
quiet,"  "Helps  the  child  exercise." 
"Gives  the  child  fi^edom  and 
independence."  and  "Is  a  place  to  put 
the  child  while  the  caregiver  is 
occupied." 

Si.xty-two  percent  of  the  parents  in  the 
follow-up  investigations  reported  that 
the  child  used  the  walker  more  than 
once  a  day.  For  each  use,  37  percent 
reported  that  the  child  typically  was  in 
the  walker  for  less  than  30  minutes;  45 
percent  reported  that  for  each  use  the 
child  typically  was  in  the  walker  for 
about  30-60  minutes. 

C.  The  Industry 

The  Commission  knows  of  18 
manufacturers  or  importers  of  baby 
walkers  and  jumpers.  The  leading 
manufacturer  sells  several  times  as 
many  walkers  as  the  next  largest,  and 
the  top  9  brands  or  private  labels  are 
thought  to  account  for  about  60  percent 
of  the  market. 

D.  Risks  of  Injury  and  Death 

Deaths.  The  Commission  is  aware  of 
11  deaths  related  to  baby  walkers  that 
have  CKcurred  between  1989  and  1993. 
Of  these,  four  children  drowned,  four 
suffocated,  two  fell  down  stairs,  and  one 
fell  out  of  a  walker  and  received  a  fatal 
head  injury.  In  one  of  these  incidents, 
the  seat  loosened,  allowing  the  cJiild  to 
slip  downward  and  suffcx:ate  when  his 
trachea  was  compressed  against  the 
walker's  tray.  In  all  the  other  incidents, 
the  walker  may  have  provided  the  child 
with  the  mobility  to  access  the  hazard. 

The  deaths  reported  to  CPSC  are  not 
statistically  representative,  and  may  not 
include  all  the  deaths  associated  with 
baby  walkers  during  this  time  period. 
Also,  with  the  exception  of  1991,  CPSC 
received  death  certificates  from  cieaths 
classified  as  "falls"  from  only  one  or 
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two  states.  1  hus.  the  number  of  fall- 
related  baby  walker  deaths  known  to 
CPSC  is  pro!  ably  an  undercount. 

Injuries.  Ii  1 1993,  there  were  an 
estimated  2!  .000  baby  walker-related 
injiu-ies  trea  ed  in  hospital  emergency 
rooms  in  thf  United  States.  Baby 
walkers  acc<  unt  for  higher  numbers  of 
injuries  ann  lally  than  does  any  other 
type  of  nursi  sry  product  For  example,  in 
1991,  there  i  i^ere  an  estimated  10.400 
injuries  rela  ed  to  strollers  and 
carriages,  th  s  nursery  product  category 
with  the  ne>  t  highest  number  of 
estimated  in  uries. 

Based  on  i  n  estimated  27,0(H) 
e4i)ergency-i  )om-treated  injuries  to 
children  un(  er  15  months  of  age  in  1991 
and  an  estin  ated  4  million  walkers  in 
u.se.  the  esti;  nated  annual  rate  of  injury 
is  6.75  injur  es  per  1.000  walkers  in  use. 
The  most  cu  rrent  data  show  a  12 
percent  incr  sase  in  baby  walker-related 
injuries  trea  ed  in  hospital  emergency 
rooms  for  la  mary  through  April  1994. 
compared  tc  the  same  period  in  1993. 

In  order  tt  find  out  more  about  how 
baby  walker  injuries  are  occurring,  the 
Commission 's  staff  is  identifying  b 
sample  of  3<  0-400  cases  through  NEISS 
for  the  perio  i  beginning  August  15. 
1993,  with  t  ata  collection  to  continue 
through  Sep  ember  1994.  These  cases 
are  being  folowed  up  by  telephone  to 
obtain  addit  onal  information  about  the 
incident.  In  addition,  incidents 
involving  fa  Is  down  stairs  or  steps,  and 
other  incide  its  where  more  detail  is 
needed,  are  leing  assigned  for  on-site 
investigatioi  is.  The  data  collected 
through  Feb  nary  1994  have  been 
analyzed  an  1  are  discussed  below. 

of  the  bah  y  walker  incidents  reported 
tiirough  NEl  5S  betvvreen  August  15, 
1993.  and  F  (bruary  1994.  79  percent 
were  falls  ddwn  stairs  or  between  levels. 
About  half  t  f  the  stair  fail  incidents 
involved  a  f  ill  down  basement  stairs. 
About  3  per  »nt  of  tlie  incidents  were 
due  to  walki  ir  tipovers.  3  percent  to 
bums,  and  ]  5  percent  to  other  hazard 
patterns  (foi  instance,  babies  hitting 
their  heads  )n  walker  trays,  climbing  on 
walkers,  etc ).  In  about  10  percent  of  all 
baby  walker  incidents,  another  child 
appeared  to  De  directly  involved  in 
causing  the  accident.  In  stair  fall 
incidents,  a  tproxiraately  5  percent 
involved  oti  er  children. 

The  ages  ( i  the  children  injured 
ranged  from  4  months  to  2  years,  with 
a  median  ag  j  of  8  months.  About  95 
percent  of  tie  victims  were  15  months 
of  age  or  younger. 

Severity  c  "  injury.  The  majority  of 
children  in\  olved  in  baby  walker 
incidents  (7  >  percent)  received  injuries 
classified  as  "less  severe."  even  though 
the  head  an  1  face  were  often  the  injured 


body  parts.  Less  severe  injuries  include 
lacerations,  contusions,  abrasions, 
hematomas,  dental  injuries,  punctures, 
and  strains  or  sprains. 

About  one-fourth  of  the  children  (23 
percent)  received  injuries  classified  as 
potentially  "more  severe,"  such  as 
concussions,  bums,  fractures,  and 
internal  organ  injuries.  Incidents  that 
resulted  in  severe  injuries  occurred  even 
when  parents  were  in  the  same  room  or 
area  as  the  child  in  the  walker.  The 
majority  of  potentially  severe  injuries 
were  head  injuries  resulting  from 
children  in  walkers  falling  down  a  flight 
of  basement  stairs  onto  either  a  covered 
or  uncovered  cement  floor.  Th« 
remaining  potentially  severe  injuries 
were  bums  and  limb  fractures.  The 
injuries  were  of  varying  severity, 
ranging  from  children  who  were  treated 
and  released  to  injuries  that  resulted  in 
hospitalizations  up  to  7  days.  At  the 
time  of  the  telephone  investigations,  ail 
of  the  128  parents  contacted  through 
February  1994  reported  that  the 
children  had  "fully  recovered." 

In  1991.  the  proportion  of  "more 
severe"  to  "less  severe"  injuries  related 
to  walkers  was  similar  to  that  of  cribs, 
high  chairs,  playpens,  and  changing 
tables.  There  was  a  significantly  higher 
proportion  of  "more  severe"  injuries 
related  to  baby  walkers  than  to  strollers 
and  carriages. 

During  1991,  7  jjercent  of  the  children 
involved  in  walker-  related  incidents 
were  hospitalized  for  observation  or 
more  extensive  treatment.  There  were 
no  significant  differences  between  the 
proportions  of  hospitalizations  to  non- 
hospitalizations  for  baby  walkers  and 
cribs,  high  chairs,  playpens,  and 
changing  tables.  There  was  a 
significantly  higher  proportion  of 
hospitalizations  related  to  baby  walkers 
than  for  strollers  and  carriages. 

Tlie  mechanism  of  general  stair- 
related  injuries  differs  in  some  respects 
from  the  mechanism  of  stair-related 
injuries  involving  baby  walkers.  Falls 
down  stairs  without  walkers  involve  a 
series  of  impacts;  an  initial  mild  to 
severe  impact,  followed  by  a  series  of 
mild  impacts  (tumbling).  The  bouncing 
of  a  walker  down  steps,  however,  may 
result  in  an  initial  backward  thrust  of 
the  head  as  the  walker  descends  down 
the  steps  followed  by  a  forward  head 
thrust.  One  author  suggests  that  "Isjuclj 
a  sequence  could  add  additional  impact 
energy  and  thus  more  severe  injury." 
(DiMario  F:  Chronic  Subdural 
Hematoma — Another  Baby  walker-Stairs 
Related  Injury.  Clinical  Pediatrics  1990: 
29:40.5-8.) 


£.  Other  Factors  Related  to  Baby 
Walker  Incidents 

Step  falls  and  doorway  width.  For  the 
stair  or  step  fall  incidents.  82  percent  of 
the  respondents  who  agreed  to  take 
measurements  reported  the  width  of  the  • 
narrowest  dimension  of  the  opening  at 
the  top  of  the  stairs  or  step  as  36  inches 
or  less  (approximately  the  size  of  a 
normal  door  opening). 

Supervision  of  the  Child  and 
Precautions  Taken.  At  the  time  of  the 
incident,  about  half  of  the  caregivers 
were  in  the  same  room  or  area  as  the 
child  in  the^alker.  For  those  caregivers 
who  were  in  the  same  room  or  area  with 
the  child  when  the  incident  happened, 
43  percent  reported  that  they  witnessed 
the  incident.  Some  parents  who  did  not 
witness  the  incident  said  they  had 
looked  away  momentarily  or  were 
distracted  by  another  child  when  the 
incident  occurred.  In  some  incidents 
where  the  caregivers  were  in  another 
room  or  area  tlian  the  child  in  the 
walker  at  the  time  of  the  incident,  the 
child  was  in  the  caregiver's  view. 

Over  half  of  the  respondents  (61 
percent)  for  the  stair  and  step  fall 
incidents  reported  a  closed  door,  gate, 
or  some  other  barrier  in  use  prior  to,  or 
around,  the  time  of  walker  use  (doors- 
78  percent,  gales-lf>  percent,  other 
barriers-6  percent.)  In  90  percent  of  the 
stair  and  step  fall  incidents  where  a 
barrier  was  in  use,  the  door,  gate,  or 
other  barrier  had  been  moved,  left  ajar, 
or  not  latched  properly.  Seven  percent 
of  the  respondents  for  these  incidents 
who  reported  a  gate  in  u.se  suggested 
that  the  gate  may  have  failed;  this  was 
reported  solely  as  "the  walker  pushed 
the  gate  open."  Other  stair  and  step  fall 
incidents  included  cases  where  children 
bypassed  a  barrier  or  safety  precaution 
or  moved  too  quickly  for  a  nearby  adult 
to  prevent  the  incident. 

Ten  percent  of  the  respondents 
reported  a  baby  walker  incident  prior  to 
the  incident  in  the  study.  Three  percent 
reported  a  previous  stair  fall  incident. 
Seventy-six  percent  of  the  respondents 
reported  using  the  walker  again  after  an 
injury  occurred,  including  over  half  of 
those  whose  child  was  diagnosed  as 
having  a  potentially  serious  injury.  For 
the  stair  fall  incidents  where  the  walker 
was  still  available,  57  percent  of  the 
respondents  who  agreed  to  look  for 
labeling  information  reported  a  label 
with  a  stair  warning. 

£.  Existing  Standards 

As  explained  in  section  A  of  this 
notice,  ASTM  has  a  voluntary  standard 
for  baby  walkers,  ASTM  F977.  This 
standard  has  performance  requirements 
that  address  walker  tipover  and 


structural  failure.  Falls  down  stairs  are 
addressed  by  a  warning  label.  The  CPSC 
staff's  compliance  program,  also 
discussed  in  section  A  of  this  notice, 
indicated  a  high  level  of  conformance 
with  the  stair  warning  label  requirement 
of  the  voluntary  standard. 

At  this  time,  ASTM  is  not  considering 
performance  requirements  to  address 
the  hazard  of  children  falling  down 
stairs  in  walkers.  ASTM  members  are 
waiting  for  completion  of  the  CPSC  data 
collection,  discussed  above,  to 
determine  the  appropriate  direction  for  - 
any  new  requirements. 

A  voluntary  safety  standard  published 
by  the  Canadian  Juvenile  Products 
Association,  effective  June  1, 1989, 
requires  walkers  to  be  constmcted  to 
preclude  their  passage  through  a 
simulated  door  opening  900  mm  (35.4 
inches)  in  width.  In  Canada,  this 
standard  had  the  same  effect  as  a  ban  of 
the  sale  of  walkers.  Walker 
manufacturers  apparently  believed  that 
the  low  market  sales  of  walkers  in 
Canada  (about  150,000  annually  as 
compared  to  4  million  in  the  U.S.)  did 
not  justify  redesigning  their  products. 
However,  due  to  the  much  larger  market 
in  the  United  States,  and  the  fact  that 
this  alternative  retains  much  of  the 
mobility  of  a  traditional  walker,  the 
Conimis.sion  has  no  reason  to  believe 
that  a  standard  similar  to  the  Canadian 
one  would  eliminate  the  U.S.  market  for 
baby  walkers. 

F.  Statutory  Authority 

The  FHSA  is  the  appropriate  act  for 
regulating  risks  associated  with  baby 
walkers  or  other  articles  intended  for 
use  by  children  that  present  a 
mechanical  hazard;  15  U.S.C. 
1261(F)(1)(D).  Section  2(s)  of  the  FHSA 
provides: 

An  article  may  be  deferminpd  (by  rule)  to 
present  a  mechanical  hazard  if,  in  normal  use 
or  when  subjected  to  reasonably  foreseeable 
damage  or  abuse,  its  design  or  manufacture 
presents  an  unreasonable  risk  of  personal 
injury  or  illness  .  .  .  (4)  from  moving  parts, 
(5)  from  lack  or  insufficiency  of  controls  to 
reduce  or  stop  motion. ...  (8)  because  of 
instability,  or  (9)  because  of  any  other  aspect 
of  the  article's  design  or  manufacture. 

15  U.S.C.  1261(s).  The  Commission's 
current  regulations  for  baby  walkers 
were  issued  under  the  FHSA.  16  CFR 
1500.18(a)(6).  1500.86(a)(4). 

Section  2(s)  of  the  FHSA  provides 
CPSC  with  jurisdiction  over 
unreasonable  risks  of  children  tipping 
over  in  walkers,  being  injured  by  a 
walker's  moving  or  collapsible  parts,  or 
falling  down  stairs  in  walkers.  However, 
the  primary  risk  associated  with  walkers 
is  that  of  children  faUing  down  stairs. 
The  design  features  that  may  be 


implicated  by  this  particular  risk 
include,  for  example,  the  absence  of  an 
effective  way  to  limit  or  stop  the 
product's  motion  and  its  ability  to  fit 
through  a  standard  doorway. 

Declaring  that  all  walkers,  or  walkers 
that  fail  to  meet  specified  criteria,  are  a 
hazardous  substance  because  they 
present  a  mechanical  hazard  would 
trigger  the  banning  provision  of  FHSA 
§  2(q)(l)(A).  This  section  of  the  act 
provides  that  the  term  "banned 
hazardous  substance"  includes  "any 
toy,  or  other  article  intended  for  use  by 
children,  which  is  a  hazardous 
substance.  .  .."15 U.S.C. 
1261(q)(l)(A). 

This  proceeding  under  the  FHSA  to 
determine  whether  baby  walkers  present 
a  mechanical  hazard  is  being  conducted 
under  sections  3(f)-(i)  of  the  FHSA.  This 
involves  a  three-stage  rulemaking, 
commenced  by  the  publication  of  this 
ANPR. 

The  next  stage  in  the  rulemaking 
proceeding  will  be  a  decision  either  to 
publish  a  notice  of  proposed  rulemaking 
("NPR")  or  to  terminate  the  proceeding. 
If  the  Commission  decides  to  continue  . 
the  rulemaking  proceeding  after 
considering  responses  to  the  ANPR.  the 
Commission  must  publish  the  text  of  the' 
proposed  rule,  along  with  a  preliminary 
regulatory  analysis,  in  accordance  with 
FHSA  section  3(h).  15  U.S.C.  1262(h).  If 
the  Commission  then  wishes  to  issue  a 
final  rule,  it  must  publish  the  text  of  the 
final  rule  and  a  final  regulatory  analysis 
that  includes  the  elements  stated  in 
section  3(i)(l)  of  the  FHSA.  15  U.S.C. 
1262(i)(l).  Before  the  Commission  may 
issue  a  final  regulation,  it  must  make 
statutory  findings  concerning  voluntary 
standards;  the  relationship  of  the  costs 
and  benefits  of  the  rule;  and  the  burden 
imposed  by  the  regulation.  FHSA  sec. 
3(i)(2),  15  U.S.C.  1262(i)(2). 

G.  Regulatory  Alternatives  Under 
Consideration 

The  Commission  is  considering 
alternatives  to  reduce  the  number  of 
injuries  and  deaths  related  to  baby 
walkers. 

1.  Performance  or  design  requirement. 
P'or  the  reasons  discussed  above,  it 
appears  possible  that  a  performance  or 
design  requirement  can  be  developed 
that  will  naduc^  the  risk  of  children 
falling  dowm  stairs  in  baby  walkers.  The 
staff  is  aware  of  the  following  product 
designs  intended  to  address  the  hazard 
of  falls  down  stairs: 

1.  Walkers  with  a  diameter  larger  than 
the  normal  door  opening  to  prevent 
access  to  stairs. 

2.  Walkers  with  a  "wheel-stop" 
mec.hanism. 


3.  Walkers  with  mobility  limited  to  a 
confined  space. 

4.  Stationary  alternatives. 

The  Commission  concludes  that  it  is 
possible  to  develop  a  performance  or 
design  requirement  that  will  allow  the 
use  of  one  or  more  of  these  designs  to 
address  the  risk  of  falls  down  stairs. 
These  alternatives  are  discussed 
separately  below. 

Wide  walkers.  The  results  of  the 
analysis  of  the  current  CPSC  special 
study  indicate  that  walkers  with  a  36- 
inch-diameter  base  theoretically  could 
addre.ss  82  percent  of  the  stair  and  step 
fall  incidents,  including  almost  all  of 
the  severe  incidents  (falls  down 
basement  stairs).  A  36-inch  requirement 
would  add  approximately  6  to  10  inches 
to  the  diameter  of  walkers  currently  on 
the  market.  There  may  be  a  perceived  or 
actual  loss  of  utility  of  such  a  product 
in  termsofactualusebyachild  if  it  will 
not  fit  between  furniture  in  most 
households.  Also,  there  would  be  a  loss 
of  convenience  if  the  walker  is  too  large 
for  convenient  storage  or  for 
transporting  to  other  locations  by  car. 

If  the  proiduct  is  unacceptable  to 
consumers,  they  may  choose  to 
purchase  used,  traditional  walkers.  In 
this  event,  the  percentage  of  incidents 
addressed  by  a  larger  diameter  walker 
could  be  significantly  less  than  82 
percent — at  least  for  the  period  of  time 
that  used,  traditional  walkers  are 
available. 

Wheel-Stop  Mechanisms.  One 
manufacturer  is  marketing  a  walker  with 
a  wheel-stop  mechanism  which  retails 
for  around  S55.  The  consumer  can  use 
the  wheel-stop  mechanism  to  manually 
retract  all  eight  wheels  so  that  the 
walker  is  stationary.  Another 
manufacturer  marketed  a  walker  with  an 
autornatic  wheel-stop  mechanism, 
which  retailed  for  $60-^80.  This 
product  had  the  wheels  arranged  so  that 
if  one  wheel  passed  over  a  step,  a 
second  wheel  would  retract,  causing  the 
base  ring  to  drop,  grip  the  floor  surface, 
and  restrict  further  mobility  of  the 
walker.  This  product  was  discontinued 
due  to  limited  sales. 

Products  with  wheel-stop 
mechanisms  provide  all  the  utility  and 
features  of  a  traditional  walker  The  staff 
does  not  know  how  effective  pa.ssive  or 
automatically  retracting  wheels  can  be 
in  addressing  stair  and  step  fall  injuries. 

Walkers  with  Mobility  Limited  to  a 
Confined  Space.  One  manufacturer 
plans  to  introduce  a  new  walker  with 
limited  mobility  in  September  1994. 
This  product  is  expected  to  retail  for 
$80-$90  initially,  with  a  goal  of 
lowering  the  retail  price  to  $69  with  a 
higher  sales  volume.  With  this  walker, 
a  child  can  walk,  clockwise  or  counter- 
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clockwise,  kround  the  circumference  of 
a  36  inch  sfetionary  base.  The  child  can 
also  rotate  ^e  seat  360". 

There  is  i  patent  pending  on  a  walker 
with  a  pivot  point  and  control  arm  that 
converts  a  fraditional  walker  into  a 
tethered  walker.  A  child  can  travel  in  a 
circle,  clocj^wise  or  counterclockwise, 
around  the  weighted  central  pivot  point, 
arm  can  be  adjusted  to 
decrease  the  circumference 
of  the  walker's  path. 

Stationary  Alternatives.  A  nonmobile 
ing  marketed  that  retails 
50.  This  product  has  a  28- 
er  saucer  base  and  a  seat 
d  can  bounce  up  and  down 
and  rotate  160°.  Three  legs  can  be 
lowered  to  stop  the  rocking  motion. 

Another  lonmobile  product  is 
marketed  tl  lat  retails  for  around  $70. 
This  produ  :t  has  a  seat  that  the  child 
can  bounce  up  and  down  and  rotate 
360°. 

Theoreti<  ally,  walkers  with  limited 
mobility  or  stationary  alternative 
products  c(  uld  address  almost  all 
deaths  and  injuries  associated  with 
walkers.  With  restricted  mobility,  a 
child  wouli  not  have  access  to  stairs, 
steps,  hot  s  iirfaces,  uneven  floor 
surfaces,  oi  other  hazards.  However, 
mobility  is  a  unique  characteristic  of  a 
walker  thai  is  attractive  to  consumers 
and  toddleis.  Sales  of  traditional  mobile 
walkers  ha  re  always  substantially 
exceeded  s  lies  of  stationary  products 
such  as  jun  ipers  and  bouncers. 

The  staff  does  not  know  whether 
stationary  i  Uemative  products  or 
walkers  wi  h  limited  mobility  can 
provide  lev  els  of  stimulation 
comparabli  i  to  mobile  walkers.  If  such 
products  ai  e  unacceptable  to 
consumers  they  may  choose  to 
purchase  u  >ed  traditional  walkers.  In 
this  event,  he  percentage  of  incidents 
addressed  >  ;ould  be  significantly  less 
than  expec  ;ed — ^at  least  for  the  period  of 
time  that  u  led  traditional  walkers  are 
available. 

2.  Labeli  ig  and  instructions.  Another 
alternative  is  labeling  the  product  to 
warn  again  >t  its  hazards  and  providing 
informatio  i  on  the  risks  in  the  products 
instruction  5.  The  Commission's  staff  is 
working  w  th  members  of  the  ASTM 
Section  foi  Infant  Walkers  to  revise  the 
current  lah  sling  on  baby  walkers. 
However,   ibeling  and  instructions 
alone  are  n  ot  likely  to  adequately  reduce 
the  risk  an  1  should  be  used  in 
conjunctioi  with  product  modifications, 
where  posi  ible. 

3.  Volun  ary  standards.  As  noted 
above,  thai  s  is  no  voluntary  standard  in 
existence  t  lat  would  adequately  reduce 
the  risk  of  njury  from  stair  falls  in 
walkers.  E'  en  if  a  voluntary  standard 


were  developed,  the  Commission  has  no 
basis  for  concluding  that  the  standard 
would  be  conformed  with  generally  by 
walker  manufacturers. 

H.  Solicitation  of  Information  and 
Comments 

This  ANPR  is  the  first  step  of  a 
proceeding  which  could  result  in  a 
mandatory  performance,  design,  or 
labeling  requirement  for  baby  walkers 
that  present  an  unreasonable  risk  of 
falling  down  stairs. 

All  interested  persons  are  invited  to 
submit  to  the  Commission  their 
comments  on  any  aspect  of  the 
alternatives  discussed  above.  The 
Commission  is  interested  in  any 
information  about  the  ability  of 
stationary  alternative  products  or 
walkers  with  limited  mobility  to 
provide  levels  of  stimulation 
comparable  to  mobile  walkers.  In 
addition,  in  accordance  with  section 
9(a)  of  the  FHSA.  the  Commission 
solicits: 

(1)  Written  comments  with  respect  to 
the  risk  of  injury  identified  by  the 
Commission,  the  regulatory  alternatives 
being  considered,  and  other  possible 
alternatives  for  addressing  the  risk. 

(2)  Any  existing  standard  or  portion  of 
a  standard  which  could  be  issued  as  a 
proposed  regulation. 

(3)  A  statement  of  intention  to  modify 
or  develop  a  voluntary  standard  to 
address  the  risk  of  injury  discussed  in 
this  notice,  along  with  a  description  of 
a  plan  (including  a  schedule)  to  do  so. 

Comments  should  be  mailed, 
preferably  in  five  (5)  copies,  to  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington.  D.C.  20207-0001.  or 
delivered  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Room  502,  4330  East  West  Highway, 
Bethesda.  Maryland  20814;  telephone 
(301)  504-0800.  All  comments  and 
submissions  should  be  received  no  later 
than  October  3, 1994. 

Dated;  July  27.  1994. 

Sayde  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission 

Reference  Documents 

The  following  documents  contain 
information  relevant  to  this  rulemaking 
proceeding  and  are  available  for  inspection  at 
the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission,  Room  502.  4330 
East-West  Highway.  Bethesda.  Marv'land 
20814 

1.  ASTM  F  977-86  Standard  Consumer 
Safety  Specification  for  Infant  Walkers. 

2.  ASTM  F  977-89  Standard  Consumer 
Safety  Specification  for  Infant  Walkers. 

3.  Petition  HP  92-2.  Petition  to  Ban  Babv 
Walkers.  August  27. 1992. 


4.  Letter  from  Bruce  W.  Dixon,  M.D.. 
September  4. 1992. 

5.  Letter  from  Daniel  and  Lois  Fermaglich. 
M.D.'s.  concerning  alternative  walker 
designs.  September  17. 1992. 

6.  Request  for  consolidation  from  Daniel 
and  Teresa  Fonua.  September  24, 1992. 

7.  Supplementary  information  from 
petitioners,  September  29. 1992. 

8.  Correspondence  from  Chung  B.  Kim. 
"Opposition  to  Petition  No.  HP92-2  for  an 
Absolute  Ban  on  Baby  Walkers  Intended  for 
Use  by  Children."  October  22. 1992. 

9.  Commission  staff  memo,  from  Frank 
Krivda,  "Infant  Walker  Compliance 
Activities."  November  17, 1992. 

10.  Correspondence  from  Graco  Children's 
Products,  Inc..  "Address  to  the  Commission: 
Comments  Opposing  the  Petition  of  the 
Consumer  Federation  of  American  et  al  to 
Ban  Baby  Walkers,"  December  4. 1992. 

1 1 .  Commission  staff  memo  from  Carolyn 
Meiers.  "Petition  to  Ban  Baby  Walkers." 
December  8. 1992. 

12.  Commission  staff  memo,  from  Leonard 
E.  Schachter,  EPHA.  "Petition  Requesting  a 
Ban  of  Baby  Walkers  (HP  92-2).  December  9. 
1992. 

1 3.  Commission  staff  memo,  from  lohn 
Preston.  "Baby  Walker  Petition,  HP  92-2." 
December  9. 1992. 

14.  Commission  staff  memo,  from  Anthony 
Homan,  "Baby  Walkers— Petition  HP  92-2." 
December  11. 1992. 

15.  Letter  from  Locker.  Creenberg  & 
Brainin,  P.C,  representing  the  Juvenile 
Products  Manufacturers  Association. 
December  17.  1992. 

16.  Letter  from  George  McKown.  December 
22, 1992. 

17.  Letter  from  James  S.  Todd,  Executive 
Vice  President.  AMA.  December  29, 1992. 

18.  Statement  from  Money  worth 
Watermelon.  January  8.  1993. 

19.  Letter  from  Taipei  Inventors" 
Association,  January  15. 1993. 

20.  Letter  from  Diane  Meredith  Belcher  in 
support  of  ban,  February  5. 1993. 

21.  Letter  from  Washington  State  .Academy 
of  Pediatric  Dentists.  February  11. 1993. 

22.  Letter  from  Jim  Deming,  M.D.,  Lake 
Tomah  Clinic.  February  12. 1993. 

23.  Undated  letter  from  Sam  and  |oril 
Danna  opposing  ban. 

24.  Commission  staff  memo,  from  Terrar.ce 
Karels.  "Briefing  package — Baby  Walker 
Petition  HP  92-2,""  March  15,  1993. 

25.  Letter  from  Sharlene  McKenna.  March 
.  19,  1993. 

26.  Commission  staff  memo  to  the 
Commission  transmitting  letters  received 
concerning  the  baby  walker  petition,  March 
23.  1993. 

27.  Letter  from  the  American  Physicil 
Therapv  Association.  March  30, 1993. 

28.  Proposed  changes  to  ASTM  F  977-89, 
November  8. 1993. 

29.  Commission  staff  memo,  from  Manon 
Boudreault,  "Report  on  Baby  Walker 
Incidents  for  the  period  August  15. 1993,  to 
February  28. 1994."  May  18.  1994. 

30.  Commission  staff  memo,  from  Anthony 
•  Holman.  "Baby  Walkers — Regulatory 

Analysis  Discussion,"  May  18. 1994. 

31.  Commission  staff  memo,  from  Suad 
N'akamura,  "Baby  Walker,  Severe  Iniunes." 
May  2b.  1994. 


32.  Commission  staff  memo,  from  Dollie 
Manley,  "Infant  Walkers  Screened  under  the 
Juvenile  Products  Small  Parts  Compliance 
Survey,  FPC  93-0101,"  June  1, 1994. 

33.  Commission  staff  memo,  from  Manon 
Boudreault,  "Addendum  to  Report  on  Baby 
Walker  Incidents  Submitted  May  18, 1994," 
June  8, 1994. 

34.  Briefing  paper  from  Barbara  JacobsoA, 
'"Baby  Walker  Project  Status  Report  with 
Options,"  June  9, 1994. 

35.  Letter  from  William  L.  MacMillan, 
President  of  JPMA,  June  30, 1994. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-20430,  File  No.  87-15-84] 

RIN  3235-AF97 

Custody  of  Investment  Company 
Assets  With  Futures  Commission 
Merchants  and  Commodity  Clearing 
Organizations— Extension  of  Comment 
Period 

AGENCY:  Securities  and  Exchange 
'  Commission. 

ACTION:  Proposed  rule  and  request  for 
comment;  extension  of  comment  period. 

SUMMARY:  The  Commission  is  extending 
from  August  1, 1994  to  September  30. 
1994  the  comment  period  for 
Investment  Company  Release  No. 
20313,  which  proposed  rule  17f-6 
under  the  Investment  Company  Act  of 
1940. 

DATES:  Comments  must  be  received  on 
or  before  September  30. 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  C 
Katz,  Secretary,  Seciu'ities  and  Exchange 
Commission,  450  Fifth  Street  NW.,  Stop 
6-9.  Washington,  DC  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-15-94.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  R.  Krentzman,  Special 
Cotmsel,  or  Diane  C.  Blizzard,  Assistant 
Director,  at  (202)  942-0690.  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  On  May 
24, 1994,  the  Commission  issued 
Investment  Company  Act  Release  No. 
20313  [59  FR  28286  (June  1, 1994)) 
(Release  No.  20313"),  which  proposed 
rule  17f-6  (17  CFR  270.17f-6l  under  the 


Investment  Company  Act  of  1940  [15 
U.S.C.  80a).  The  proposed  rule  would 
permit  registered  management 
investment  companies  to  use  futures 
commission  merchants  and  commodity 
clearing  organizations  as  custodians  of 
their  assets  in  connection  with  futures 
contracts  and  commodity  options 
regulated  under  the  Commodity 
Exchange  Act  [7  U.S.C.  1-25). 

Since  Release  No.  20313  was  issued, 
the  Commission  has  received  a  request 
from  an  interested  person  for  an 
extension  of  the  comment  period.  In 
light  of  the  importance  of  the 
safekeeping  of  investment  company 
assets  and  the  benefit  to  the 
Commission  of  receiving  carefully 
considered  comments,  the  Commission 
believes  a  60-day  extension  is 
appropriate. 

The  comment  period  for  responding 
to  Release  No.  20313  is  extended  to 
September  30, 1994. 

Dated:  July  28, 1994. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(MI19-01-5890;  FRL-6026-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan: 
Extension  of  Comment  Period 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  the  comment  period. 

SUMMARY:  The  USEPA  is  extending  the 
comment  period  for  a  proposed  action 
published  June  15. 1994  (59  FR  30742). 
On  June  15, 1994  USEPA  proposed 
disapproval  of  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Michigan  for  the  purpose  of  bringing 
about  the  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM).  At 
the  request  of  the  Michigan  Department 
of  Natural  Resources,  USEPA  is 
extending  the  comment  period  60  days. 
COMMENTS:  Comments  on  the  June  15, 
1994  (59  FR  30742).  proposed  action  are 
due  September  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Envirorunental 
Engineer,  Regulation  Development 


Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590,  (312) 
353-8328. 

Dated:  )uly  21, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
IFR  Doc.  94-18752  Filed  8-1-94,  8;45  am| 
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40  CFR  Part  721 

[OPPTS-505831;  FRL-4755-«J 

Substituted  Triazine  Isocyanurate; 
Revocation  of  a  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protet;tion 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  substituted  triazine  isocyanurate 
based  on  receipt  of  new  data.  The  data 
indicate  that,  for  purposes  of  section  5 
of  TSCA,  the  substance  will  not  present 
an  unreasonable  risk  to  the 
environment. 

DATES:  Written  comments  must  be 
received  by  EPA  by  September  1, 1994. 
ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  U.S.  Environmental 
Protection  Agency,  ATTN:  OPPT 
Document  Receipt  Office  (7407).  401  M 
St.,  SW..  Rm.  E-G99,  Washington,  DC 
20460.  Comments  that  are  confidential 
must  be  clearly  marked  confidential 
business  information  (CBI).  If  CBI  is 
claimed,  three  additional  sanitized 
copies  must  also  be  submitted. 
Nonconfidential  versions  of  comments 
on  this  proposed  rule  will  be  placed  in 
the  rulemaking  record  and  will  be 
available  for  public  inspection. 
Comments  should  include  the  docket 
control  number.  The  docket  control 
number  for  the  chemical  substance  in 
this  SNUR  is  OPPTS-505831.  Unit  HI.  of 
this  preamble  contains  additional 
information  on  submitting  comments 
containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  oT  August  9, 1990  (55 
FR  32406),  EPA  issued  a  SNUR 
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health.  EPA  identified  the  tests 
considered  necessary  to  make  a 
reasoned  evaluation  of  the  risks  posed 
by  the  substance  to  human  health. 
Based  on  these  findings,  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNUR  was 
promulgated.  EPA  reviewed  testing 
which  was  conducted  by  the  PMN 
submitter  pursuant  to  the  5(e)  consent 
order  for  the  substance  and  determined 
that  the  information  available  was 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance. 
EPA  concluded  that,  for  the  purposes  of 
TSCA  section  5.  the  substance  will  not 
present  an  unreasonable  risk  and 
consequently  revoked  the  section  5(e) 
consent  order.  The  proposed  revocation 
of  SNUR  provisions  for  the  substance 
designated  herein  is  consistent  with  the 
revocation  of  the  section  5(e)  order.  In 
light  of  the  above.  EPA  is  proposing  a 
revocation  of  SNUR  provisions  for  this 
chemical  substance.  EPA  will  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  this 
substance.  In  addition,  export 
notification  under  section  12(b)  of  TSCA 
will  no  longer  be  required. 

III.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential,"  "trade 
secret."  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2.  Any  party 
submitting  comments  claimed  to  be 
confidential  must  prepare  and  submit  a 
public  version  of  the  comments  that 
EPA  can  place  in  the  public  file. 

IV.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  revoke  was  established  at 
OPPTS-50583  (P-86-66).  This  record 
includes  information  considered  by  the 
Agency  in  developing  the  rule  and 
includes  the  test  data  that  formed  the 
basis  for  this  proposal. 

V.  Regulatory  Assessment 
Requirements 

EPA  is  proposing  to  revoke  the 
requirements  of  the  rule.  Any  costs  or 
burdens  associated  with  the  rule  will 
also  be  eliminated  when  the  rule  is 
revoked.  Therefore,  EPA  finds  that  no 
costs  or  burdens  must  be  assessed  under 
Executive  Order  12866.  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 


List  of  Subjects  in  40  CFR  Pari  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dat3d:  July  26.  1994. 
Susan  H.  Wayland. 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances 

Therefore,  it  is  proposed  that  40  CFR  , 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and 
2625(c). 

§721.9760    (Removed] 

2.  By  removing  §  721.9760. 

[FR  Doc  94-18764  Filed  8-1-94:  8  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  52 

RIN  0905-AC02 

Grants  for  Research  Projects 

AGENCY:  National  Institutes  of  Health.    . 

Public  Health  Service.  HHS. 

ACTtON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  proposes  to  revise 
regulations  governing  Public  Health 
Service  (PHS)  grants  for  research 
projects  to:  accommodate  changes 
necessitated  by  enactment  of  various 
statutes  governing  research  project  grant 
programs  administered  by  the  PHS; 
update  references  to  statutes  and 
regulations;  and  cover  all  research 
project  grant  programs  administered  by 
the  PHS.  so  the  regulations  will  not 
have  to  be  amended  each  time  a  new 
research  project  grant  program  is 
established  by  statute  or  administrative 
action. 

DATES:  Comments  must  be  received  on 
or  before  October  3. 1994  in  order  to 
ensure  that  NIH  will  be  able  to  consider 
the  comments  in  preparing  the  final 
rule.  The  final  rule  would  become 
effective  30  days  after  its  publication  in 
the  Federal  Register. 
ADDRESSES:  Comments  should  be  sent  to 
Mr.  Jerry  Moore,  NIH  Regulatory  Affairs 
Officer,  Division  of  Management  Policy. 
National  Institutes  of  Health,  Building 
31.  Room  3B11.  Bethesda.  Maryland 
20892-0001. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  Moore,  NIH  Regulatory  Affairs 
Officer,  National  Institutes  of  Health, 
Building  31,  Room  3B11,  Bethesda. 
Maryland  20892-0001,  telephone  (301) 
496-4606  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
regulations  at  42  CFR  part  52  governing 
PHS  grants  for  research  projects  were 
last  amended  on  September  27. 1984  (49 
FR  38110).  Since  the,  Congress  has 
enacted  a  number  of  statutes 
establishing  research  grant  programs 
similar  to  those  listed  in  §52.1  of  the 
regulation.  In  the  past,  new  statutory 
authority  would  have  been 
implemented  by  adding  the  new 
programs  to  the  list  of  program.s  in 
§52.1. 

However,  after  considering  the  long 
list  of  programs  to  be  added  and  the 
very  limited  number  of  substantive 
changes  necessitated  by  the  new  statues, 
we  have  decided  to  propose  deletion  of 
the  listing  of  research  project  grant 
programs  in  §  52.1,  and  references  to 
tliat  listing  in  other  sections.  The 
regulations  would  be  amended  to  apply 
to  all  research  project  grant  programs 
administered  by  the  PHS.  Thus,  it  will 
not  be  necessary  to  include  a  long  list 
of  programs  in  the  regulations  or  to  go 
through  the  lengthy  process  of 
amending  the  regulations  in  order  for 
them  to  apply  to  a  newly  established 
program. 

The  PHS  and/or  its  components  that 
award  research  project  grants  will,  as 
stated  in  proposed  §52.1,  periodically 
publish  a  list  of  all  the  research  project 
grant  programs  to  which  the  regulations 
apply  and  the  applicability  of  the 
regulations  to  new  programs  will  be 
announced  as  PHS  components  initiate 
those  programs.  Under  §  52.1,  the 
regulations  clearly  apply  to  all  research 
project  grants  administered  by  the  PHS; 
thus,  the  lists  described  above  are 
provided  for  the  convenience  of 
interested  members  of  the  public,  rather 
than  ser\ing  as  a  substantive  notice  of 
the  applicability  of  the  regulations.  A 
list  of  the  current  research  project  grant 
authorities  implemented  by  the 
regulations  follows: 

(1)  Research  into  the  cause,  diagnosis, 
treatment,  control,  or  prevention  of  the 
physical  or  mental  diseases,  injuries,  or 
impairments  to  human  life,  as 
authorized  by  sections  301  and  303 
related  provisions  of  the  Public  Health 
Service  Act  (Act)  (42  U.S.C.  241,  242a); 

(2)  Electronic  product  radiation 
control  research  programs  designed  to 
protect  the  public  health  and  safety 
from  electronic  product  radiation,  as 
authorized  by  section  532  of  the  Federal 


Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360ii); 

(3)  Research  on  health  related 
educational  technologies,  medical 
library  science  and  related  activities, 
and  for  the  development  or 
dissemination  of  new  knowledge, 
techniques,  systems,  and  equipment  for 
processing,  storing,  retrieving,  and 
distributing  information  pertaining  to 
health  sciences,  as  authorized  by  section 
473  of  the  Act  (42  U.S.C.  286b-4); 

(4)  Research  on  the  social,  behavioral, 
and  biomedical  etiology,  mental  and 
physical  health  consequences,  and 
social  and  economic  consequences  of 
alcohol  abuse  and  alcoholism,  as 
authorized  by  section  464H  of  the  Act 
(42  U.S.C.  285n); 

(5)  Research  on  the  causes, 
consequences  and  approaches  of  coping 
with  adolescent  sexual  relations, 
contraceptive  use,  pregnancy,  and 
parenthood,  as  authorized  by  section 
2008  of  the  Act  (42  U.S.C.  300z-7); 

(6)  Health  services  research  activities, 
as  authorized  by  section  301  and  464H 
of  the  Act  (42  U.S.C.  241  and  285n)  and 
defined  in  section  409  of  (he  Act  (42 
U.S.C.  284d): 

(7)  Biomedical  research  in  areas 
relating  to  Alzheimer's  disease  and 
related  dementias,  as  authorized  by 
section  445B  of  the  Act  (42  U.S.C.  285e- 
4); 

(8)  Research  relating  to  medical 
rehabilitation,  as  authorized  by  section 
452  of  the  Act  (42  U.S.C.  285g-4); 

(9)  Basic  research  to  identi^, 
charaderize,  and  quantify  risks  to 
human  health  from  air  pollutants,  as 
authorized  by  section  103  of  the  Clean 
Air  Act  (42  U.S.C.  7403); 

(10)  Research  relating  to  the 
evaluation  of  drug  treatments  for  AIDS 
not  approved  by  the  Commissioner  of 
the  Food  and  Drug  Administration,  as 
authorized  by  section  2314  of  the  Act 
(42  U.S.C.  300CC-14); 

(11)  Research  under  the  Medication 
Development  Program  to  encourage  and 
promote  the  development  and  use  of 
medications  to  treat  drug  addiction;  and 
collect,  analyze,  and  disseminate  data, 
as  authorized  by  section  464P  of  the  Act 
(42  U.S.C.  285o-^); 

(12)  International  research  relating  to 
the  development  and  evaluation  of 
vaccines  and  treatments  for  AIDS,  as 
authorized  by  section  2315  of  the  Act 
(42  U.S.C.  300CC-15); 

(13)  Long-term  research  into 
treatments  for  AIDS,  as  authorized  by 
section  2320  of  the  Act  (42  U.S.C. 
300CC-20); 

(14)  Research  relating  to  AIDS 
conducted  outside  of  the  United  States 
by  qualified  foreign  professionals  and 
collaborative  research  involving 


American  and  foreign  participants,  as 
authorized  in  section  2351  of  the  Act 
(42  U.S.C.  300CC-41); 

(15)  Research  in  the  biomedical, 
contraceptive  development,  behavioral, 
and  program  implementation  fields 
related  to  family  planning  and 
population,  as  authorized  by  section 
1004  of  the  Act  (42  U.S.C.  300a-2); 

(16)  Research  on  occupational  safety 
and  health  problems  in  industry,  as 
authorized  by  section  20(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669a)  and  section  501 
of  the  Federal  Coal  Mine  Heahh  and 
Safety  Act  of  1969,  as  amended  (30 
U.S.C.  951): 

(17)  Injury  prevention  and  control 
researr,h,  as  authorized  by  section  391  of 
the  Act  (42  U.S.C.  280b); 

(18)  Research  into  the  prevention  and 
control  of  childhood  lead  poisoning,  as 
authorized  by  section  301  of  the  Art  (42 
U.S.C.  241); 

(19)  Investigation  to  identify  strategies  • 
for  pn;vention  of  childhood  deaths  from 
diarrhea,  as  authorized  by  sections  301 
and  317(k)(3)ofthe  Act  (42  U.S.C.  241, 
247b(k)(3)); 

(20)  Support  for  radiation  studies  and 
research,  as  authorized  under  section 
301  of  the  Act  (42  U.S.C.  241)  and 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 
669(a)); 

(21)  Ecological  and  epidemiological 
research  studies  in  Lyme  disease, 
including  disease  surveillance, 
development  and  evaluation  of 
prevention  and  control  studies,  and 
development  of  improved  diagnostic 
tests,  as  authorized  by  section  301  of  the 
Act  (42  U.S.C.  241); 

(22)  Surveillance  and  epidemiologic 
studies  for  the  prevention  of  infectious 
diseases  and  injuries  in  children  in 
child  day  care  settings,  as  authorized  by 
sections  301,  317(k)(3),  and  391  of  the 
Act  (42  U.S.C.  241,  247b(k)(3),  280b); 

(23)  Research  into  prevention  and 
control  of  tuberculosis,  especially 
research  concerning  strains  of 
tuberculosis  resistant  to  drugs  and 
research  concerning  cases  of 
tuberculosis  that  affect  certain 
populations,  as  authorized  by  section 
317(k)  of  the  Act  (42  U.S.C.  247b(k)): 

(24)  Research  to  stimulate  health- 
related  technological  innovation 
especially  through  the  use  of  small 
business,  minority  and  disadvantaged 
firms  and  increased  private  sector 
commercialization  of  innovations 
derived  from  Federal  research  and 
development,  as  authorized  by  seciion 
301  of  the  Act,  (42  U.S.C.  241).  in 
accordance  with  the  procedures 
prescTibed  pursuant  to  the  Small 
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Business  Innovation  Development  Act 
ofl9«2(15U.S.C.  638); 

(25)  Epide  niologicai  studies,  and 
state-based  r  ;search  capacity  building 
projects  for  t  le  prevention  of  primary 
and  seconda  ry  disabilities:  as 
authorized  h  yr  section  301  of  the  Act  (42 
U.S.C.  241); 

(26)  Resea  -ch  for  the  development  of 
knowledge  a  nd  approaches  to  the 
epidemiolog  i,  etiology,  diagnosis, 
treatment,  c<  ntrol  and  prevention  of 
narcotic  add  ition.  intravenous  (IV)- 
related.  AID:  >  and  drug  abuse,  as 
authorized  h  y  sections  301  and  405  of 
the  Act  (42  I  I.S.C  241.  284); 

(27)  HIV/y  JDS  surveillance.  HIV 
serosurveilh  nee  surveys  and  studies, 
and  epidemiologic  research  studies  of 
AIDS  and  HI  V  infection,  as  authorized 
by  sections  :  01  and  317(k)(3)  of  the  Act 
(42  U.S.C.  2'  1  and  247b(k)(3)); 

(28)  Resea  -ch  into  areas  where  a 
microgravitj  environment  may 
contribute  tc  significant  progress  in  the 
understandi;  »g  and  treatment  of  diseases 
and  other  mi  idical  conditions,  as 
authorized  b  y  section  603  of  the 
National  Aei  onautics  and  Space 
Administrat  on  Authorization  Act. 
Fiscal  Year  :  993  (42  U.S.C  2487b): 

(29)  Resea  rch  on  clinical  and  health 
ser\'ices  on  ( ye  care  and  diabetes,  as 
authorized  b  y  section  456  of  the  Act  (42 
U.S.C.  285i-l); 

(30)  Resea -ch  on  multiple  sclerosis, 
especially  re  search  on  the  effects  of 
genetics  andl  hormonal  changes  on  the 
progress  oft  le  disease,  as  authorized  by 
section  460  i  »f  the  Act  (42  U.S.C.  285j- 
3);  and 

(31)  Research  on  osteoporosis,  pagefs 
disease  and  -elated  l)one  disorders,  as 
authorized  h  y  section  409A  of  the  Act 
(42  U.S.C.  21  I4e). 

A  more  dc  tailed  listing  of  the 
programs  to  3e  implemented  by  the 
regulations,  as  listed  in  the  Catalog  of 
Federal  Don  estic  Assistance,  appears  at 
the  end  of  tl  is  preamble. 

In  additio:  i  to  the  aciions  noted  above, 
NIH  propos«  s  to  limit  the  citation  of 
authority  foi  issuance  of  the  regulations 
to  the  Secrel  ary's  general  statutory 
authority  foi  the  issuance  of  regulations 
'set  forth  in  iBction  215  of  the  PHS  Act, 
rather  than  <  iting  the  statutory  authority 
for  each  res<  arch  project  grant  program. 
The  latter  pi  ovisions  do  not  require  or 
explicitly  ai  thorize  the  issuance  of 
regulations  i  ind  thus  1  CFR  part  21, 
subpart  B.  dies  not  require  inclusion  of 
those  statute  s  in  the  authority  citation. 
It  is  also  proposed  to  make  minor 
changes  required  by  new  statutory 
authority,  sirnplify  the  language  in 
§§52.2-4  arW  52.6,  update  PHS  Act 
section  nunmiers  referenced  in  part  52  as 
necessitafec  by  enactment  of  legislation. 


and  update  the  listing  of  HHS  policies 
and  regulations  in  §  52.8.  The  purpose 
of  this  notice  is  to  invite  public 
comment  on  these  proposed  changes. 
The  following  statements  are  provided 
for  the  information  of  the  public. 

Regulatory  Impact  Statement 

The  Secretary  has  reviewed  this 
proposed  rule  in  accordance  with  the 
requirements  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
has  determined  that  it  will  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  No.  12866.  Therefore,  the 
Secretary  has  determined  that  the 
proposed  rule  does  not  require:  (1)  An 
assessment  of  benefits  anticipated  from 
the  proposed  amendments;  (2)  an 
assessment  of  costs  anticipated  from  the 
proposed  amendments;  or  (3)  an 
assessment  of  costs  and  benefits  of 
potentially  effective  and  reasonably 
feasible  alternative  to  the  proposed 
amendments. 

Regulatory  Flexibility  Act 

Because  of  the  nonsubstantive  nature 
of  the  proposed  amendments,  the 
Secretary  certifies  that  the  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore, 
a  regulatory  flexibility  analysis,  as 
defined  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  chapter  6).  is  not 
required. 

Paperwork  Reduction  Act 

The  proposed  regulations  do  not 
contain  information  collection 
requirements  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35). 


Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbered  programs 
affected  by  the  regulations  are: 

93.113 — Biological  Response  to 

Environmental  Health  Hazards 
93.114 — Applied  Toxicological  Research  and 

Testing 
93.115 — Biometry  and  Risk  Estimation- 
Health  Risks  from  Environmental 

Expoisures 
93.118— Acquired  Immiinodetlciency 

Syndrome  (AIDS)  Activity 
93.121 — Oral  Diseases  and  Disorders 

Research 
93.135 — Centers  for  Research  <ind 

Demonstration  for  Health  Promotion  and 

Disease  Prevention 
93.136— In  jury  control  Research  Projects 
93.154 — Special  International  Postd(x:toral 

Research  Program  in  Acquired 

Immunodeficiency  Syndrome 
93.173 — Biological  Research  Related  to 

Deafness  and  Communicative  Disorders 
93.184 — Disabilities  Prevention 
93.198 — Biological  Models  and  Materials 

Resources  Program 
93.242— Mental  Health  Research  Grants 
93.262— Occupational  Safety  and  Health 

Research  Grants 
93.271 — Alcohol  Scientist  Development 

Award;  Scientist  Development  Award  for 

Clinicians:  and  Research  Scientist  Award 
93.273— Alcohol  Research  Programs 
93.277 — Drug  Abuse  Scientist  Development 

Award  for  Clinicians,  and  Scientist 

Development  Awards 
93.279 — Drug  Abuse  Research  Programs 
93.281 — Mental  Health  Research  Scientist 

Development  Award,  Research  Scientist 

Development  Award  for  Clinicians,  and 

Research  Scientist  Award 
93.283 — Centers  for  Disease  Control- 
Investigation  and  Technical  Assistance 
93.306 — Comparative  Medicine  Program 

(formerly  called  Laboratory  Animal 

Sciences  and  Primate  Research) 
93.333 — General  Clinical  Researt:h  Centers 
93.361 — Nursing  Research 
93.371 — Biomedical  Research  Technology 
93.389 — Research  Centers  in  Minority 

Institutions 
93.390 — Academic  Research  Enhancement 

Award 
93.393 — Cancer  Cause  and  Prevention 

Research 
93.394 — Cancer  Detection  and  Diagnosis 

Research 
93.395 — Cancer  Treatment  Research 
93.396 — Cancer  Biology  Research 
93.821 — Biophysics  and  Physiological 

Sciences  Research 
93.837 — Heart  and  Vascular  Diseases 

Research 
93.838 — Lung  Diseases  Research 
93.839 — Blood  Diseases  and  Resources 

Research 
93.846 — Arthritis,  Musculoskeletal  and  Skin 

Diseases  Research 
93.847 — Diabetes.  Endocrinology  and 

Metabolic  Research 
93.848 — Digestive  Diseases  and  Nutrition 

Research 
93.849 — Kidney  Diseases,  Urology  and 

Hematology  Research 
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93.853— Clinical  Research  Related  to 

Neurological  Disorders 
93.854 — Biological  Basis  Research  in  the 

Neurosciences 
93.855 — Allergy,  Immunology,  and 

Transplantation  Research 
93.856 — Microbiology  and  Infectious 

Diseases  Research 
93.859 — Pharmacological  Sciences 
93.862 — Genetics  Research 
93.863— Cellular  and  Molecular  Basis  of 

Disease  Research 
93.864 — Population  Research 
93.865 — Research  for  Mothers  and  Children 
93.866— Aging  Research 
93.867 — Vision  Research 
93.879— Medical  Library  Assistance 
93.929— Center  for  Medical  Rehabilitation 

Research 
93.934 — Fogarty  International  Research 

Collaboration  Award 
93.939^Blood  Diseases  and  Resources 

Research 
93.941— HIV  Demonstration.  Research, 

Public  and  Professional  Education 

Projects 
93.942 — Research,  Treatment  and  Education. 

Programs  on  Lyme  Di.seasc  in  the  United 

States 
93.943 — Epidemiologic  Research  Studies  of 

Acquired  Immunodeficiency  Syndrome 

(AIDS)  and  Human  Immunodeficiency 

Virus  (HIV)  Infection  in  Selected 

Population  Groups 
93.947 — Tuberculosis  Demonstration, 

Research,  Public  and  Professional 

Education 

List  of  Subjects  in  42  CFR  Part  52 

Grant  programs — health;  Medical 
research;  Occupational  safety  and 
health. 

Dated;  May  31,  1994. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved:  )uly  25, 1994. 
Donna  E.  Shaiala, 
Secretary. 

For  reasons  set  out  in  the  preamble, 
it  is  proposed  to  amend  part  52  of  title 
42  of  the  Code  of  Federal  Regulations  to 
read  as  .set  forth  below. 

PART  52— GRANTS  FOR  RESEARCH 
PROJECTS 

1.  and  2.  The  authority  citation  for 
part  52  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C  216. 

3.  Section  52.1  would  be  revised  to 
read  as  follows: 

§  52.1    To  wtiicti  programs  do  these 
regulations  apply? 

(a)  General.  The  regulations  of  this 
part  apply  to  all  health-related  research 
project  grants  administered  by  the  PHS 
or  its  components.  These  regulations  do 
not  apply  to  research  grants  that  are  not 
for  the  support  of  an  identified  research 


project  (sometimes  referred  to  as  general 
research  support  grants),  grants  for  the 
construction  or  operation  of  research 
facilities,  grants  for  prevention  or 
educational  programs,  demonstration 
grants,  traineeships,  braining  grants,  or 
to  the  support  of  research  training  under 
the  National  Research  Service  Awards 
program. 

(b)  Specific  programs  covered.  From 
time  to  time  the  Secretary  will  publish 
a  list  of  the  research  project  grant 
programs  covered  by  this  part.  The  list 
is  for  informational  purposes  only  and 
is  not  intended  to  restrict  the  statement 
of  applicability  in  paragraph  (a)  of  this 
section.  In  addition,  information  on 
particular  research  project  grant 
programs,  including  applications  and 
instructions,  may  be  obtained  from  the 
component  of  the  PHS  that  administers 
the  program. 

4.  Section  52.2  would  be  revised  to 
read  as  follows: 

§52.2    DeTmitions. 

As  used  in  this  part: 

Act  means  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  201  et  seq.). 

Department  means  the  Department  of 
Health  and  Human  Services  (HHS). 

Grantee  means  the  institution, 
organization,  individual  or  other  person 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  part. 

Principal  investigator  means  a  single 
individual  designated  by  the  grantee  in 
the  grant  application  and  approved  by 
the  Secretary,  who  is  responsible  for  the 
scientific  arid  technical  direction  of  the 
project. 

Project  means  the  particular  activity 
for  which  funding  is  sought  under  this 
part  as  described  in  the  application  for 
grant  award. 

Public  Health  Ser\ice  (PHS)  means 
the  operating  division  of  the  Department 
that  consists  of  the  Agency  for  Health 
Care  Policy  and  Research,  the  Centers 
for  Disease  Control  and  Prevention,  the 
Food  and  Drug  Administration,  the 
Health  Resources  and  Services 
Administration,  the  Indian  Health 
Service,  the  National  Institutes  of 
Health,  the  Office  of  the  Assistant 
Secretary  for  Health,  the  Substance 
Abuse  and  Mental  Health 
Administration,  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry . 

Research  means  a  systematic 
investigation,  study  or  experiment 
designed  to  contribute  to  general 
knowledge  relating  broadly  to  public 
health  by  establishing,  discovering, 
developing,  elucidating  or  confirming 
information  about,  or  the  underlying 
mechanisms  relating  to,  the  biological 


functions,  diseases,  or  related  matters  to 
be  studied. 

Secretary  means  the  Secretary  of  HHS 
and  any  other  officer  or  employee  of  the 
HHS  to  whom  the  authority  involved 
may  be  delegated. 

5.  Section  52.3  would  be  revised  to 
read  as  follows: 

§  52.3    Who  is  eligible  to  apply  for  a  grant? 

(a)  Persons  eligible.  Any  individual, 
corporation,  public  or  private  institution 
or  agency,  or  other  legal  entity  shall  be 
eligible  for  a  grant  award,  except: 

(1)  An  individual  or  entity  which  is 
otherwise  ineligible  for  an  award  under 
applicable  law  or  regulation  (e.g.,  only 
Diabetes  Eye  Research  Institutions  are 
eligible  for  research  projeci  grants  on 
eve  care  and  diabetes  under  section  456 
ofthePHSAct); 

(2)  Federal  agencies  or  institutions, 
unle.ss  specifically  authorized  by  law  to 
receive  the  grant; 

(3)  Individuals,  corporations. 
in.stitutions.  agencies,  and  other  entities 
during  the  period  they  are  debarred  or 
suspended  from  eligibility  for  Federal 
financial  assistance  (see  45  CFR  part 
76). 

(b)  Permissible  activities  wiliiin 
research  projects.  Any  project  found  by 
the  Secretary  to  be  a  research  project 
within  the  meaning  of  this  part  shall  be 
eligible  for  a  grant  award.  Eligible 
projects  may  consist  of  laboratory, 
clinical,  population,  field,  statistical, 
basic,  applied  or  other  types  of 
investigations,  studies  or  experiments, 
or  combinations  thereof,  and  may  either 
be  limited  to  one,  or  a  particular  aspect 
of  a  problem  or  subject,  or  may  consist 
of  two  or  more  related  problems  or 
subjects  for  concurrent  or  consecutive 
investigation  and  involving  multiple 
disciplines,  facilities  and  re.sources. 

(c)  Preferences.  In  the  award  of  grants 
for  international  research  relating  to  the 
development  and  evaluation  of  vaccines 
and  treatments  for  AIDS  under  section 
2315  of  the  Act.  preference  shall  be 
given  to 

(1)  Activities  conducted  by.  or  in 
cooperation  with,  the  World  Health 
Organization  and 

(2)  With  respect  to  activities  in  the 
Western  Hemisphere,  activities 
conducted  by,  or  in  cooperation  with, 
the  Pan  American  Health  Organization 
or  the  World  Health  Organization. 

6.  Section  52.4  would  be  revised  to 
read  as  follows: 

§  52.4    How  to  apply  (or  a  grant? 
Each  institution  interested  in 
applying  for  a  grant  under  this  part  mu.st 
submit  an  application  at  such  time  and 
in  such  form  and  manner  as  the 
Secretary  may  prescribe. 
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7.  Section  546  would  be  amended  as 


s  !d 


follows: 

In  paragraph 
would  be  revis 
below;  paragra  )hs 
would  be  rede; 
(0.  respectively 
would  be  adde  1 
and  (d)  would 
follows: 


(a)  the  first  sentence 
to  read  as  set  forth 
(b).  (c),  (d)  and  (e) 

gnated  (c),  (d),  (e)  and 

;  new  paragraph  (b) 
and  paragraphs  (c)(2) 

)e  revised  to  read  as 
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§  52.6    Grant  aw  ards. 

(a)  Within  th  s  limits  of  funds 
available  for  st  eh  purpose,  the  Secretary 
will  award  a  gi  int  to  those  applicants 
whose  approve  d  projects  will  in  the 
Secretary's  jud  >ment  best  promote  the 
purposes  of  th«  statute  authorizing  the 
grant  and  the  r  'gulations  of  this 
part.*   *   * 

(b)  Evaluatid^  of  unapproved  drug 
treatments  for  MDS.  Grants  under 
section  2314  o  the  Act  to  support 
research  relatii  g  to  the  evaluation  of 
drug  treatment  >  for  AIDS  not  approved 
by  the  Commis  sioner  of  the  Food  and 
Drug  Administ  ration,  shall  be  subject  to 
appropriate  sc:  antific  and  ethical 
guidelines  esta  jlished  by  the  Secretary 
for  each  projec ;,  pursuant  to  section 
2314(c)  of  the  ,  ^ct.  In  order  to  receive  a 
grant,  the  appl  cant  must  agree  to 
comply  with  tl  lose  guidelines. 

(c)  Notice  of  grant  award. 


(1) 

(2)  Generally 
be  for  one  year 


continuation  a  A'ards  will  also  be  for  one 


year  at  a  time. 


\  grantee  must  submit  an 


,  the  grant  will  initially 
and  subsequent 


application  at  he  time  and  in  the  form 
and  manner  as  the  Secretary  may 
prescribe  to  ha  ve  support  continued  for 
each  subseque  it  year. 

(3) 

(d)  Multiple  br  concurrent  awards. 
Whenever  a  re  search  project  involves  a 
number  of  diff  ;rent  but  related 
problems,  acti  rities  or  disciplines 
which  require  evaluation  by  different 
groups,  or  wh«  never  support  for  a 
project  could  1 «  more  effectively 
administered  I  y  separate  handling  of 
separate  aspec  ;s  of  the  project,  the 
Secretary  may  evaluate,  approve  and 
make  awards  j  lursuant  to  two  or  more 
concurrent  ap  )lications,  each  deahng 
with  one  or  m  )re  sjjecified  aspects  of 
the  project. 
•        •        • 

8.  Section  5: 1.8  would  be  revised  to 
read  as  follow  ;: 

§  52.8    Ottier  h|iS  policies  and  regulations 
that  apply. 

Several  oth«  r ! 
regulations  ap  jly 
part.  These  in(  1 
necessarily  liipi 


HHS  policies  and 

to  grants  under  this 
ude,  but  are  not 
ifed  to: 


37  CFR  part  401— Rights  to  inventions 
made  by  nonprofit  organizations  and 
small  business  firms  under 
government  grants,  contracts,  and 
cooperative  agreements 

42  CFR  part  50,  subpart  A— 
Responsibility  of  PHS  awardee  and 
applicant  institutions  for  dealing  with 
and  reporting  possible  misconduct  in 
science 

42  CFR  part  50,  subpart  D— Public 
Health  Service  grant  appeals 
procedure 

45  CFR  part  16 — Procedures  of  the 
Departmental  Grant  Appeals  Board 

45  CFR  part  46 — Proteciton  of  human 
subjects 

45  CFR  part  74^Administratiori  of 
grants 

45  CFR  part  75 — Informal  grant  appeals 
procedures 

45  CFR  part  76 — Ciovernmentivide 
debarment  and  suspension 
(nonprocurement)  and 
govemmentwide  requirements  for 
dnig-free  workplace  (grants) 

45  CFR  part  80 — Nondiscrimination 
under  programs  receiving  Federal 
assistance  through  the  Department  of 
Health  and  Human  Services — 
effectuation  of  title  VI  of  the  Civil 
Rights  Act  of  1964 

45  CFR  part  81 — Practice  and  procedure 
for  hearings  under  part  80  of  this  title 

45  CFR  part  84 — Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  Federal  financial 
assistance 

45  CFR  part  86 — Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance 

45  CFR  part  91 — Nondiscrimination  on 
the  basis  of  age  in  HHS  programs  and 
activities  receiving  Federal  financial 
assistance 

45  CFR  part  92 — Uniform  administrative 
requirements  for  grants  and 
cooperative  agreements  to  State  and 
local  governments 

45  CFR  part  93— New  restrictions  on 
lobbying 

51  FR  16958  (May  7,  1986),  as  may  be 
amended,  or  its  successor — NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules 

"Public  Health  Service  Policy  on 

Humane  Care  and  Use  of  Laboratory 

Animals."  Office  for  Protection  from 

Research  Risks,  NIH  (Revised  September 

1986),  as  may  be  amended,  or  its 

successor. 

§52.9    [Amended] 

9.  The  heading  of  §  52.9  would  be 
revised  to  read  "Additional  conditions." 

|FR  Doc.  94-18651  Filed  8-1-94;  8:45  am) 

BILLING  COOe  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  432 
RIN  1006-AA34 

Fish  and  Wildlife  Service 

50  CFR  Chapter  I 

Central  Valley  Project— Purposes, 
Uses,  and  Allocation  of  Water  Supplies 

AGENCIES:  Department  of  the  Interior, 

Bureau  of  Reclamation  and  Fish  and 

Wildlife  Service. 

ACTION:  Announcement  of  public 

meetings. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  and  the  U.S.  Fish  and 
Wildlife  Service  (Service)  intend  to 
assess  the  need  for  rules  and  regulations 
addressing  implementation  of  certain 
provisions  of  the  Central  Valley  Project 
Improvement  Act  (the  Act).  The  Act 
applies  to  the  Central  Valley  Project 
(CVP),  California,  and  to  the  use  and 
allocation  of  CVP  water. 
DATES:  The  deadline  for  receiving 
written  comments  is  October  3, 1994.  In 
addition,  Reclamation  and  the  Service 
will  hold  a  series  of  public  meetings  to 
receive  oral  comments  from  interested 
parties.  These  public  meetings  are 
scheduled  as  follows: 

•  August  22, 1994,  7  p.m.  to  9  p.m.. 
Redding.  California  .^ 

•  August  23,  1994, 1  p.m.  to  3  p.m  ,    S» 
Oakland,  &]lifornia 

•  August  24, 1994,  7  p.m.  to  9  p.m., 
Visalia,  California 

•  August  26,  1994, 10  a.m.  to  12  ptm., 
Sacramento,  California 

ADDRESSES:  Written  comments  should 
be  sent  to  Gary  Sackett,  Attention:  MP- 
400,  Mid-Pacific  Region,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  CA  95825,  or  they  may  be 
provided  to  Reclamation  and  the 
Service  at  the  public  meetings.  The 
public  meetings  will  be  held  at  the 
following  locations: 

•  Redding — Red  Lion  Inn  (Sierra 
Room),  1830  Hilltop  Drive,  Redding, 
CA  96002 

•  Oakland — Federal  Building 
(Conference  Room  A  and  B),  1310 
Clay  Street,  Oakland,  CA  94612 

•  Visalia — Visalia  Convention  Center 
(San  Joaquin  Room),  303  East 
Acequia,  Visalia,  CA  93291 

•  Sacramento — Beverly  Garland  Hotel 
(Donncr  Room),  1780  Tribute  Road, 
Sacran.ento,  CA  95815 

FOR  FURTHER  INFORMATION  CONTACT^ 
Gary  Sackett,  Attention:  MP-400,  Mid- 
Pacific  Region,  Bureau  of  Reclamation, 
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2800  Cottage  Way.  Sacramento.  CA 
95825.  telephone  (916)  978-4933,  or 
TDD  (916)  978-4417.  To  be  placed  on  a 
mailing  list  to  receive  future 
information  about  any  subsequent 
rulemaking  actions,  contact  Barbara 
Massey.  Public  Affairs  Office.  MP-140. 
at  the  above  address,  telephone  (916) 
978-4919,  opTDD  (916)  978-4417. 
SUPPLEMENTARY  INFORMATION:  The  Act 
provides  for  a  number  of  changes  in  the 
purposes  and  operation  of  the  CVP.  and 
in  the  use  and  allocation  of  CVP  water. 
Subsection  3408(a)  of  the  Act  authorizes 
the  Secretary  of  the  Interior  to 
promulgate"*  *  *  such  regulations 
*  *   *-  as  may  be  necessary  to 
invplement  the  intent,  purposes,  and 
provisions*  *   *"  of  the  Act. 
Reclamation  and  the  Service  have  been 
authorized  by  the  Secretary  to  act  on  his 
..behalf  in  implementing  the  Act. 

Reclamation  and  the  Service  have 
tentatively  concluded  that  the  following 
provisions  of  the  Act  should  be 
considered  for  rulemaking: 


Sut}secbon 

Title 

3404(c)  

Renewal  of  Long-Temi  Con- 

tracts. 

3405(a) 

Transfer    of     Central     Valley 

Project  Water. 

3405(d)  ...... 

Water  Pricing. 

3405(e)  

Water     Conservation .  Stand- 

ards. 

3406(b)(2)  ... 

800.000    Acre-Feet    tor    Fish. 

Wildlife,   arxj   Hatxtat   Res- 

toration. 

3406(b)(22)  . 

Incentives  to  Flood  Fields  for 

Waterfowl  Habitat 

3407(aHd) 

Restoration  Fund 

3403(c)-(d)  . 

Exchanges,  Storage.  Convey- 

ar»ce,  and  Banking 

3408(h)  

Land  Retirement. 

3408(i)  

Cost  Shanng  of  Water  Con- 

servation Projects. 

Public  comment  is  invited  on  the 
questions  of:  (1)  whether  there  are 
appropriate  provisions  of  the  Act  to 
address  through  rulemaking,  and  (2) 
whether  there  are  other  provisions  of 
the  Act  that  should  be  addressed.  The 
comments  received  will  be  evaluated  as 
part  of  the  process  for  finally 
determining  which  provisions  of  the  Act 
to  address  in  rulemaking  actions. 

The  development  of  any  proposed 
rules  and  regulations  shall  be  scheduled 
to  benefit  from  ongoing  analyses  in  the 
Programmatic  Environmental  Impact 
Statement  (PEIS)  which  is  being 
prepared  pursuant  to  Section  3409  of 
the  Act.  To  the  extent,  if  any,  that  the 
rulemaking  requires  compliance  with 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  such  compliance  will 
be  coordinated  with  processes 
associated  with  completion  and 
issuance  of  the  PEIS  and  through  such 


other  NEPA  compliance  activities,  if 
any.  as  may  need  to  be  completed 
subsequent  to  the  finalization  of  the 
PEIS.  Any  final  rulemaking 
documentation  shall  occur  no  earlier 
than  the  preparation  and  dissemination 
of  the  Record  of  Decision  associated 
with  the  PEIS  to  fully  encompass  and 
ensure  benefits  from  all  aspects  of  this 
process. 

Dated;  luly  25.  1994. 
Roger  K.  Patterson. 

Regional  Director.  Mid-Pacific  Region.  I'S 
Bureau  of  Reclamation. 
Dated:  |uly  22.  1994 
Michael  ].  Spear. 

Regional  Director.  Pacific  Region.  U.S.  Fish 
and  Wildlife Senice. 
(FR  Doc.  94-18490  Filed  8-1-94:  8:43  dtn\ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

(MM  DocKet  No.  94-85,  RM-8482] 

Radio  Broadcasting  Services: 
Falmouth  and  Mashpee,  MA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  ].]. 
Taylor  Companies.  Inc..  proposing  the 
reallotment  of  Channel  266A  from 
Falmouth,  Massachusetts,  to  Mashpee. 
Massachusetts,  and  modification  of  the 
license  for  Station  VVFAL(FM).  to 
specify  a  new  community  of  license. 
The  coordinates  for  Channel  266A  at 
Mashpee  are  41-34—45  and  70-30-45 
We  shall  propose  to  modif>'  the  license 
for  Station  WFAL(FM),  Falmouth,  in 
accordance  with  Section  1.420(i)  of  the 
Commission's  Rules  and  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  the  channel  or  require  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  19, 1994,  and  reply 
comments  on  or  before  October  4. 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Joseph  A.  Belisle.  Leibowitz 
&  Associates.  One  S.E.  Third  Avenue. 
Suite  1450.  Miami.  Florida  33131. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  3 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-85.  adopted  July  14.  1994.  and 
released  July  28.  1994.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Ser\'ices. 
Inc.,  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulator>' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  4." 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  94-18728  Filed  8-1-94:  8.45  ami 
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DEPARTMENT  OF  DEFENSE 

General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48  CFR  Parts  9. 10, 13. 15,  23.  25.  31. 
45,  and  52 

[FAR  Cases  90-31,  90-59,  90-67. 91-32.  91- 
51,  91-71.  91-82.  91-83.  91-100. 91-105. 
and  91-112] 

Federal  Acquisition  Regulation; 
Withdrawal  of  Proposals 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rules,  withdrawal. 


39318 


SUMMARY:  The 

General  Serv 
National 


)epartjnent  of  Defense, 
ices  Administration,  and 
Aeronputics  and  Space 


FAR  Case 


90-31  ... 
90-59... 
90-67... 
91-32  .. 
91-51  ... 
91-71  ... 
91-62 ... 
91-83  ... 
90-100. 
91-105. 
91-112. 
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Administration  have  decided  to 
withdraw  the  following  11  proposed 
rules  without  further  action  at  this  point 


in  time  in  order  to  prepare  for  the 
substantial  effort  required  to  rewrite  the 
FAR  as  called  for  by  the  National 
Performance  Review: 


Subject 


Certification  ChaJtenge  to  BAA,  Balance  of  Payments  Program  Certificate 

SubcofTtractor  Pricing _. _. - -....: 

Preproductjon  and  Startup  Costs ™ ..— 

Revision  of  FAR  Part  10  

Hazardous  Warning  Labels 

Administration  o(  Cost  Accounting  Standards 

BPA  Invoicing  for  Food  Products 

Govemmem  Property — ~ •'•• 

Defective  Cost  or  Pricing  Data -. - 

First  Article  Testing  and  Approval 

CODSIA  Revisions— Compensation/Pensions/Benefits 


FR  Date 


6/27/90 
11/7/91 
5/3/91 
7/11/91 
11/18/91 
3/28/94 
11/9/93 
3/28«4 
12/9/93 
3/28«4 
3/28/94 


FRCite 


55  FR 

56  FR 
56  FR 
56  FR 
56  FR 
59  FR 

58  FR 

59  FR 

58  FR 

59  FR 
59  FR 


26342 
57182 
20506 
31844 
58296 
14468 
59616 
14460 
64824 
14455 
14458 


FOfl  FURTHCR  IN  WWWTIOH  CONTACT:  .Ms.       SUPPtEMENTARY  INFORMATION: 


Beverly  FaysonI,  FAR  Secretariat,  Room 
4037,  GS  Building,  Washington,  DC 
20405  (202)  501^755. 

List  of  Subjects  in  48  CFR  Parts  9, 10, 
13. 15,  23,  25,  31,  45,  and  52 

Government  procurement. 

Dated:  July  26.'1994. 
Albert  A.  VicdueUa, 

Director,  Office  ck Federal  Acquisition  Policy. 
|FR  Doc  94-18648  Filed  8-1-94;  8:45  ami 
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48  CFR  Parts  2  51  and  252 


Federal 


Defense 
Regulation 
Supply  Sourcets 


Acquisition 
Subplenient;  Government 


AGENCY:  Department  of  Defense  (DoD). 

action:  Propos  ai  rule  with  request  for 
comments. 


SUMMARY:  The 
proposing  to 
Acquisition 
clarify  its  polic^ 
payments  for 
Govemrrient 


Department  of  Defense  is 
ai  lend  the  Defense  Federal 
Re  'ulation  Supplement  to 
concerning  contractor 
ntaterials  purchased  from 
su  pply  sources. 


DATES: 

rule  should  be 
the  address 
Octobers,  199! 
formulation  of 


ADDRESSES: 

submit  written 
Acquistion 
Mr.  Eric  R. 
DAR.  IMD 
Pentjgon.  Wasji 
Telefax  num 
cite  DFARS 
r.orrespondenc.  j 


Ref  u 


iber 
Ca>e 


FOR  FURTHER 
Mr.  Eric  R 


Commrients  on  the  proposed 
submitted  in  writing  at 
shQwn  below  on  or  before 
to  be  considered  in  the 

i  final  rule. 


Intfcrested  parties  should 
comment  to:  Defense 
lations  Council,  ATTN: 
Mefcs.  FDUSD  (A&T)  DP/ 
SDipg,  3062  Defense 

ington,  DC  20301-3062. 
(703)  604-5971.  Please 
94-D002  in  all 


m  FORMATION  CONTACT: 
Meiis,  (703)  604-5929. 


A.  Background 

The  DoD  Office  of  the  Inspector 
General  issued  an  audit  report  on  June 
3, 1994,  (Report  No.  94-119,  Accounts 
Receivable  for  DoD  Material)  which 
addressed  problems  with  contractors 
which  were  delinquent  in  making 
payments  for  materials  purchased  from 
the  DoD  supply  system.  The  proposed 
rule,  which  is  intended  to  address  the 
problems  identified  in  the  Inspector 
General's  report,  revises  the  defense 
FAR  Supplement  (DFARS)  at  251.102(e) 
to  require  the  contracting  officer's 
authorization  for  the  contractor  to 
purchase  from  Government  supply 
sources  to  specifically  state  the  terms  of 
the  purchase;  adds  251.105  and  revises 
252.251-7000(d)(4)  to  clarify  that 
contractor  payments  for  such  purchases 
are  due  within  30  days  of  the 
Government's  invoice;  revises  252.251- 
7000(d)(4)  to  clarify  that  contractors 
must  pay  interest  on  late  payments  and 
that  failure  to  pay  may  result  in  loss  of 
the  authorization  to  use  Government 
supply  sources;  and  adds  252.251- 
7000(f)  to  provide  for  identification  of 
the  contractor's  billing  and  the 
Government's  remittance  address. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.. " 
because  the  proposed  rule  clarifies  that 
the  Government  terms  for  contractor 
payments  for  purchases  from 
Government  supply  sources  is  the  same 
as  the  standard  commercial  terms  of 
payment  in  "net  30  days."  The  rule  will 
only  impact  those  small  entities  which 
fail  to  meet  their  payment  obligations 
thereby  incurring  interest  on  the 
overdue  amount,  which  also  reflects 
acceptable  commercial  practice. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under 44  US.C.  3501 
et  seq. 

List  of  Subjects  in  48  CFR  Parts  251  and 
252 

Government  procurement. 
Gaudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  251  and  252  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  251  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  48  (TR 

Cliapter  1. 

PART  251— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

2.  Section  251.102  is  amended  by 
revising  paragraph  (e)  to  read  as  follows; 

251.102    Authorization  to  use  Government 
supply  sources. 

(e)  Use  the  format  in  Table  51-1,' 
Authorization  to  Purchase  from 
Government  Supply  Sources.  Specify 
the  terms  of  the  purchase,  including 
contractor  acceptance  of  any 
Government  materiel,  payment  terms, 
and  the  addresses  required  by  paragraph 
(f)  of  the  clause  at  252.251-7000, 
Ordering  from  Government  Supply 
Sources.  . 
*••*»■ 

3.  Se«:tion  251.105  is  added  to  read  as 
follows: 

251 .1 C5    Payment  tor  stiipments. 

Contractor  payments  for  purchases 
from  Government  sources  are  due 
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within  30  days  of  the  date  of  the 
Government's  invoice. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.251-7000  is  amended 
to  revise  paragraph  (d)(4)  and  add  a  new 
paragraph  (f)  to  read  as  follows: 

252.251-7000    Ordering  from  Government 
supply  sources. 


OROERING  FROM  GOVER^f^lENT  SUPPLY 
SOURCES  (XXX  1994) 

•  *  *  «  •  . 

(d)*  •  •     . 

(4)  Pay  invoices  from  Government  supply 
sources  within  30  days  of  the  date  of  the 
invoice.  For  purposes  of  computing  interest 
for  late  Contractor  payments,  the 
Government's  invoice  is  deemed  to  be  a 
demand  for  payment  in  accordance  with  the 
Interest  clause  of  this  contract.  The 
Contractor's  failure  to  pay  may  also  result  in 
the  Contracting  OfHcer  terminating  the 
Contractor's  authorization  to  use  Government 
supply  sources.  In  the  event  the  Contracting 
Officer  terminates  the  authorization,  such 
termination  shall  not  provide  the  Contractor 
with  an  excusable  delay  for  failure  to  perform 
or  complete  the  contract  in  accordance  with 
the  terms  of  the  contract,  and  the  Contractor 
shall  be  solely  responsible  for  any  increased 
costs. 
.(e)'   •   • 

(0  Government  invoices  shall  be  submitted 
to  the  Contractor's  billing  address,  and 
Contractor  payments  shall  be  sent  to  the 
Government  remittance  address  specified 
below: 

Contractor's  Billing  .\ddress  (include  point  of 
contract  and  telephone  number): 

Government  Remittance  Address  (include 
point  of  contact  and  telephone  number): 

(Ei^d  of  clause) 

(FR  Doc.  94-18649  Filed  8-1-94:  8:45  ami 
BILLING  code  iooa-c*-** 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

(Docket  No.  PS-1 18;  Notice  4J 

WN2137-AB97 

Excess  Flow  Valve  Installation  on 
Service  Lines 

AGENCY:  Research  and  Special  Progranfis 
Administration.  (RSPA),  DOT. 

ACTION:  Notice  of  reopening  comment 
period. 

SUMMARY:  This  notice  of  reopening . 
comment  period  invites  public 
comment  on  a  rulemaking  proposal 


submitted  by  a  group  designated  as  the 
Joint  Commenters.  The  Joint 
Commenters  submitted  the  proposal  as 
an  alternative  to  a  previously  issued 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  requirements  for  the 
installation  of  excess  flow  valves  (EFVs) 
on  certain  new  and  replaced  gas  service 
lines  to  improve  safety  and  mitigate  the 
consequences  of  service  line  incidents. 
EFVs  shut  off  the  flow  of  gas  by  closing 
automatically  when  a  line  is  broken. 
RSPA  solicits  public  comments  on  this 
alternative  proposal  for  consideration  in 
this  rulemaking. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposed  alternative  by  October  3.  1994; 
however,  late  filed  comments  will  be 
considered  to  the  extent  practicable.  All 
persons  must  submit  as  part  of  their 
written  comments  all  of  the  material 
that  they  consider  relevant  to  any 
statement  of  fact  made  by  them. 
ADDRESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit,  Room 
8421.  Office  of  Pipeline  Safety.  Research 
and  Special  Programs  Administration. 
U.S.  Department  of  Transportation.  400 
Seventh  Street  SW..  Washington,  D.C. 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  other 
docketed  material  will  be  available  for 
inspection  and  copying  in  Room  8421 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.  each  working  day. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Willock.  or  Lloyd  Ulrich  at  (202)  366- 
2392.  regarding  the  subject  matter  of 
this  notice,  or  the  Dockets  Unit.  (202) 
366-4453.  regarding  copies  of  this 
notice  or  other  material  in  the  docket 
that  is  referenced  in  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

In  1993.  RSPA  published  a  notice  of 
proposed  rulemaking  (NPRM)  (Docket 
PS-1 18;  Notice  2;  58  FR  21524;  April 
21,  1993).  titled  "Excess  Flow  Valve 
Installation  on.Service  Lines"  proposing 
to  amend  49  CFR  Part  192  to  require 
installation  of  EFVs  on  new  and 
replaced  single  residence  service  lines 
operating  at  a  pressure  of  10  psig  or 
more.  This  NPPA1  also  proposed 
performance  standards  for  EFVs  and 
proposed  conditions  under  which  EFVs 
must  be  installed.  The  comment  period 
to  this  NPRM  closed  June  21.  1993.  but 
late  filed  comments  were  to  be 
considered  to  the  extent  practicable. 
The  Joint  Commenters  filed  Joint 
Supplemental  Comments  on  December 
20.  1993.  In  this  document,  the  Joint 
Commenters  propose  regulatory 
language  that  those  interests  they 


represent  could  support  if  RSPA  were  to 
adopt  their  proposal.  The  entire  Joint 
Commenters'  proposal  is  available  in 
the  docket  for  review. 

The  Joint  Commenters  represent 
diverse  interests  including  EFV 
manufacturers,  a  gas  safety  organization, 
and  two  gas  pipeline  distribution 
company  organizations.  The  Joint 
Commenters  do  not  include  interests 
from  state  and  local  governments. 
Although  not  signatory  to  the  Joint 
Supplemental  Comments,  the  National 
Transportation  Safety  Board  (NTSB) 
agrees  with  their  recommendations. 
NTSB's  comments  are  also  available  in 
the  docket  for  review. 

RSPA  is  reopening  the  comment 
period  to  seek  public  comment  on  the 
safety  merits  of  the  Joint  Commenters" 
proposed  alternative.  RSPA  is 
particularly  interested  in  comments  on 
whether  it  should  adopt  any  or  all  of  the 
alternative  proposed  requirements,  with 
comments  specif>'ing  which 
requirements  and  why. 

Bypass  Feature 

RSP.A  is  interested  in  receiving 
comments  regarding  the  safety  of 
installing  and  operating  EFVs  with  or 
without  the  bypass  feature.  The  NPRM 
proposed  to  disallow  the  bypass  feature 
in  an  EFV  whereas  the  Joint 
Commenters  proposed  to  allow  the 
feature.  The  bypass  allows  the  EFV  to 
reopen  through  use  of  a  gas  bleed-by 
that  repressures  the  ser\ice  line  after  it 
has  been  repaired.  Upon  repressurino. 
the  EFV  opens  and  ser\ice  to  the 
residence  is  restored. 

Two  large  local  distribution  operators 
have  pointed  out  potential  hazards 
caused  by  automatically  resetting  EFVs    i 
reopening  after  closure.  One  of  the  j 

distribution  operators  gave  two  I 

examples  of  such  hazards.  First.  <he 
operator  explained  that  many  older 
appliances,  such  as  space  heattrs  and 
old  conversion  units,  as  well  as  many 
newer  appliances,  are  not  equipped 
with  safety  shut  off  valves  designed  to 
close  when  the  flow  of  gas  is 
interrupted,  such  as  when  a  ser\  ice  line 
is  severed.  The  operator  explained  that 
without  the  protection  of  safety  shut  off 
valves,  such  appliances  would 
discharge  raw  gas  into  a  building  after 
ser\  ice  has  been  restored  through  the 
bypass  following  an  EFV  activation 
unless  operator  personnel  visit  each 
customer  and  manually  relight  the 
appliances. 

In  the  second  example,  the  operator 
Cited  a  situation  where  gas  would  have 
been  discharged  into  a  residence  even 
though  safety  shut  off  valves  were 
installed.  The  operator  stated  that 
during  1  manual  relight  by  operator        j 
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personnel  of  abet  it  200  customers  after 
loss  of  service,  it  discovered  the  safety 
shut  off  valves  oh  two  water  heaters  and 
one  furnace  had  failed  to  close  and 
would  have  discharged  raw  gas  into  the 
residences  without  the  manual  relight. 
This  example  of  Safety  devices  failing  to 
work  again  points  out  the  potential 
danger  involved  in  automatic 
restoration  of  seryice  absent  operator 
personnel  visiting  each  customer  to 
manually  relight  appliances. 

Because  of  the  potential  danger 
pointed  out  in  thi  >se  two  examples, 
RSPA  seeks  comi  nent  on  the  conditions 
under  which  autc  imatically  resetting 
EFVs  should  or  s  lould  not  be  required 
in  residential  serace  lines. 

The  other  oper  itor  cited  another 
potential  hazard  fvith  automatic 
resetting  EFVs.  Tpis  operator  said  that 
an  automatic  res«  tting  EFV  could  allow 
a  damaging  party  to  repair  the  service 
and  place  it  back  in  operation  without 
informing  Lhe  op  trator,  resulting  in 
greater  danger  to  the  public  from 
migrating  gas  thad  from  the  broken 
service  itself.  Th(  i  operator  said  because 
it  is  common  for  )  contractor  to  pinch 
ba(.k  a  line  and  f«  il  to  call  the  operator, 
the  only  way  to  e  nsure  this  does  not 
occur  is  to  instal  manually  resetting 
valves.  Manually  resetting  EFVs  would 
require  a  service  call  by  a  service 
representative  w  th  equipment  capable 
of  back-pressurir  g  the  line  in  order  to 
restore  service.  7  le  service 
representative  wi  luld  not  restore  service 
without  checkini  and  relighting  all 
appliances. 

As  stated  in  th  ;  NPRM.  RSPA  believes 
that  each  operate  r  needs  to  be  informed 
of  all  service  line  ruptures  to  assure  that 
the  line  is  repair  :d  properly  and 
returned  to  servi  :e  in  a  safe  operating 
condition.  Howe  /er,  this  operator 
inditated  that  be  :ause  it  is  common 
practice  lor  a  cor  tractor  to  repair  a  line 
and  noi  call  the  (  perator,  the  operator 
is  not  assured  th;  it  the  repair  is 
completed  safely.  Furthermore,  the 
NTRM  discusset  an  incident  in  a 
commercial  buil  ling  that  resulted  in 


eight  deaths  following  an  unreported, 
imsanctioned  repair  to  a  service  line. 
Although  an  EFV  would  not  be  required 
in  service  to  a  commercial  building 
under  the  proposed  rule,  the  incident 
points  out  the  potential  for  misuse  by 
someone  making  unauthorized  repairs. 

RSPA  seeks  comment  on  the  linkage 
between  the  bypass  and  unauthorized 
repairs  to  damaged  service  lines.  In 
particular,  RSPA  seeks  information  on 
whether  EFVs  with  the  bypass  would 
reduce  pipeline  safety  by  protecting  a 
damaging  party  who  makes 
unauthorized  repairs  to  the  damaged 
service  line. 

RSPA  also  seeks  comment  on  all  costs 
and  (jeneHts  associated  with  manually 
excavating  and  resetting  EFVs  that  do 
not  have  a  bypass  or  reset  feature.  Of 
special  interest  are  any  benefits  to  be 
gained  by  reducing  the  number  of 
unauthorized  repairs  and  the  incidents 
resulting  therefrom. 

Contaminants  in  the  Gas  Stream 

Both  the  NPRM's  and  Joint 
Commenters'  proposals  do  not  require 
EFV  installation  when  contaminants  in 
the  gas  stream  would  cause  the  EFV  to 
malfunction.  In  this  regard,  RSPA  seeks 
information  on  criteria  for  determining 
the  pipeline  areas  where  contaminants 
may  preclude  the  installation  of  EFVs. 

Performance  Standards 

Due  to  the  lack  of  industry  standards 
for  EFVs,  the  NPRM  proposed 
performance  standards  concerning  EFV 
construction  and  operation  to  assure  an 
adequate  level  of  safety.  The  Joint 
Commenters'  proposal  eliminates  most 
of  these  proposed  standards.  RSPA  has 
become  aware  that  two  pipeline  safety 
standard  committees,  American  Society 
for  Testing  Materials  (ASTM)  F17  and 
American  National  Standards  Institute/ 
Gas  Piping  Technology  Coniniittee 
(ANSI/GPTC)  Z380.  are  studying  EFVs. 
The  Fl7  group  is  developing  standard 
test  procedures  for  uniform  performance 
testing  of  EFVs  and  expects  to  issue 
emergency  standards  soon.  The 
emergency  standards  would  expire 


upon  completion  of  the  normal  ASTM 
standard  cycle  and  issuance  of 
permanent  standards. 

The  Z380  committee  is  evaluating  the 
need  for  using  EFVs.  They  are  also 
determining  appropriate  applications 
for  the  device.  The  standardized 
requirements  should  provide  a  higher 
level  of  reassurance  about  the  reliability 
of  EFVs.  Reliability  has  been  a  concern 
due  to  the  past  absence  of  participation 
by  pipeline  industry-sponsored  safety 
standard  committees.  Should  RSPA 
await  the  completion  of  performance 
standards  by  either  or  both  of  these  • 
professional  committees  before 
proceeding  with  this  EFV  rulemaking? 

Impact  Assessment 

RSPA  prepared  a  regulatory 
evaluation  to  accompany  the  NPRM. 
This  evaluation  is  on  file  in  the  Docket. 
Each  year,  according  to  the  evaluation, 
about  300,000  new  high  pressure  service 
lines  are  installed  and  600,000  existing 
high  pressure  service  lines  are  replaced. 
At  a  cost  of  $20  per  EFV,  the  estimated 
annual  impact  of  requiring  EFV 
installation  as  proposed  in  both 
alternatives  would  be  $18  million.  ■ 
Aggregate  annual  savings  of  $19-531 
million  would  result  from  reduced 
deaths,  injuries,  fires,  explosions  and  • 
evacuations. 

The  Joint  Commenters  say  that  the 
regulatory  evaluation  contains  errors. 
RSPA  seeks  additional  comments  if  new 
information  is  available.  RSPA  seeks 
information  on  where  specifically  the 
analysis  is  in  error,  and,  if  so,  where 
specifically  should  it  be  changed? 
Please  justify  any  proposed  changes 
with  supporting  data. 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108.  60109.  601 10,  601 13  ami  601 18;  49 
CFR  1.53.  • 

Issued  in  Washington.  DC,  on  July  27, 
1994. 

George  W.  Tenley,  Jr.. 
Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  94-18771  Filed  8-1-94;  8;45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  Academy  of  Sciences, 
Institute  of  Medicine,  Food  and 
Nutrition  Board,  Committee  on 
Scientific  Evaluation  of  WIC  Nutrition 
Risk  Criteria;  Opportunity  To  Provide 
Written  Comments,  Public  Meeting 

agency:  Food  and  Nutrition  Service, 

IJSDA. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  National  Academy  of  5k;iences' 
(NAS)  Institute  of  Medicine  (lOM), 
through  its  Food  and  Nutrition  Board 
(FNB),  will  conduct  the  second  of  two 
public  meetings  to  obtain  additional 
perspectives  about  the  scientific  basis 
for  the  nutrition  risk  criteria  used  in  the 
Special  Supplemental  Food  Program  for 
Women.  Infants,  and  Children  (WIC). 
Eligibility  for  WIC  is  based  in  part  on 
nutrition  risk.  Through  a  grant  from  the 
U.S.  Department  of  Agriculture's 
(USD A)  Food  and  Nutrition  Service 
(FNS).  the  NAS  is  reviewing  the 
scientific  basis  for  nutrition  risk  criteria 
used  in  WIC.  At  the  end  of  the  30-month 
study,  the  NAS  will  publish  a  report 
and  provide  copies  to  the  FNS 
^containing  its  findings  and 
recommendations. 

DATES:  This  second  public  meeting  will 
be  held  on  Monday,  September  19. 
1994,  beginning  at  1  p.m.  Anyone 
wishing  to  reserve  a  place  on  the  agenda 
at  the  public  meeting  to  make  a  5- 
minute  oral  presentation  must  submit  a 
written  request  to  speak  and  a  copy  of 
their  remarks  no  later  than  Friday, 
September  9, 1994.  Additional  oral 
presentations  may  be  made  on  the  day 
of  the  meeting  only  as  time  permits. 
Such  requests  should  be  made  at  the 
beginning  of  the  pubhc  meeting,  no  later 
than  1  p.m.  Written  conunents  without 
oral  presentations  must  also  be 
submitted  by  September  9. 


Presentations  made  at  this  meeting  will 
be  part  of  the  public  record,  and  the 
press  may  be  presenL 
ADDRESSES:  This  second  public  meeting 
will  be  held  at  the  National  Academy  of 
Sciences'  Arnold  and  Mabel  Beckman 
.Center,  100  Academy  Drive.  Irvine. 
CaUfornia.  Requests  to  make  a  5-minute 
oral  presentation  about  the  scientific  . 
basis  of  WIC  nutrition  risk  criteria  at  the 
public  meeting  or  to  submit  written 
comments  without  an  oral  presentation 
should  be  sent  to  Robert  Earl.  Study 
Director,  Food  and  Nutrition  Board. 
Institute  of  Medicine  (FO  3041), 
National  Academy  of  Sciences.  2101 
Constitution  Avenue  NW..  Washington 
DC  20418. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Robert  Earl,  at  (202)  334-1917  (phonel: 
or  (202)  334-2316  (facsimile], 
SUPPLEMENTARY  INFORMATION:  The  NAS. 
through  the  lOM's  FNB.  formed  the 
Committee  on  Scientific  Evaluation  of 
WIC  Nutrition  Risk  Criteria  (co.mmittee) 
.  in  October  1993  to  examine  the 
scientific  basis  for  determining  nutrition 
risk  criteria  used  in  the  V\1C  program. 
The  WIC  program  operates  through  a 
preventive  approach  to  health  care  by 
providing  supplemental  foods  and 
nutrition  assessment  and  education  to 
improve  nutrition  status  and  thus  to 
improve  pregnancy  outcome  and  growlh 
and  development  of  infants  and 
children  (up  to  5  years  of  age).  The 
program  links  food  assistance  and 
health  programs  by  its  goal  of  improving 
nutritional  status  through  food  delivery 
and  by  serving  as  a  gateway  to  the 
public  health  system  principally 
through  Medicaid-dehvered  health 
ser\'ices  for  pregnant  and  lactating 
women,  for  infants,  and  for  children. 
Eligibility  for  the  WIC  program  is  based 
on  income  ( !35  percent  of  poverty 
level);  status  as  a  pregnant  or  lactating 
woman,  an  infant,  or  a  child;  and 
nutrition  risk. 

Nutrition  risk  criteria  include 
biochemical  and  anthropometric 
measurements,  nutritionally  related 
medical  conditions,  dietary  deficiencies 
that  impair  or  endanger  health,  and 
conditions  that  predispose  persons  to 
inadequate  nutrition  patterns  or 
nutritionally  related  medical  conditions. 
The  appropriateness  of  nutrition  risk 
criteria  is  an  issue  of  major  interest  to 
the  WIC  community  and  of  great 
significance  to  the  future  direction  of 
the  program.  The  committee 


deliberations  will  address  these  issues, 
thereby  providing  a  basis  for 
establishing  appropriate  guidance  for 
nutrition  risk  criteria  used  to  establish 
program  eligibifify. 

The  committee  will  review  all  WIC 
nutrition  risk  factors  currently  covered 
by  the  program.  The  committee's 
deliberations  will  begin  with  those  risk 
criteria  for  which  there  is  substantial 
scientific  literature  and  move  to  those 
for  which  there  is  little  or  no  scientific 
literature,  that  are  most  difficult  to 
quantify,  or  that  are  not  Ukely  to  be 
affected  by  the  supplemental  food 
package  delivered  through  the  program 
The  NAS  plans  to  identify  gaps  in 
scientific  knowledge,  to  examine 
specific  segments  of  the  WIC  population 
identified  to  be  at  risk  for  each  criterion, 
and  if  applicable,  to  report  its  findings 
regarding  how  to  determine  who  is  at 
risk  for  each  criterion,'  including 
numerical  values. 

Public  meetings  will  solicit 
information  from  WIC  program 
administrators,  staff,  and  participants  as 
well  as  from  researchers  in  the  fields 
related  to  the  nutrition  risk  criteria 
under  study.  Two  public  meetings  arc 
being  conducted  during  the  course  of 
the  committee's  work,  both  in  1994.  The 
first  public  meeting  was  held  at  the 
National  Academy  of  Sciences. 
Washinp'.on,  DC,  on  May  19, 1994.  This 
second  public  meeting  is  scheduled  to 
be  held  during  the  third  committee 
meeting  in  September  1994  at  the  N.\S 
west-coast  meeting  facility— the  Arnold 
and  Mabel  Beckman  Center.  Irv  ine. 
California.  A  report  of  the  committee's 
findings  and  recommendations  v^rill  be 
published  bv  the  end  of  the  study  in 
April  1996. ' 

Dated:  July  22.  1994. 

William  E.  Ludwig. 

Administrator.  Food  and  Sutrition  Strrice, 
USDA. 

IFR  Doc.  94-18684  Filed  8-1-94;  8:45  am) 
BILUNG  CODE  3410-W-U 


Forest  Service 

Two  Joe  Timber  Sales;  Superior 
Ranger  District,  Lolo  National  Forest; 
Mineral  County.  MT;  Intent  To  Prepare 
Environmental  Impact  Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
enviroiunental  impact  statement 
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summary:  Th(  I  Forest  Service  will 
prepare  an  environmental  impact 
statement  (El  >)  for  timber  harvesting, 
prescribed  bu  ming,  road  access 
changes,  and  watershed  rehabilitation  in 
a  40,000-acre  area  near  St.  Regis. 
Montana. 

DATES:  Initial  comments  concerning  the 
scope  of  the  a  nalysis  should  be  received 
in  writing  no  later  than  August  31, 1994. 
ADDRESSES:  Sjnd  written  comments  to 
Richard  P.  Kr  imer.  Acting  District 
Ranger.  Supe  ior  Ranger  District,  Box 
460,  Superior ,  MT,  59872. 
FOR  FURTHER   «4F0RMATJ0N  CONTACT: 
Terry  Egenho  f.  Environmental 
Coordinator,  Juperior  Ranger  District,  as 
above,  or  pho  ne:  (406)  822-4233. 
SUPPLEMENTA  lY  INFORMATION:  The 
responsible  o  ficial  who  will  make 
decisions  bas  k1  on  this  EIS  is  Richard 
P.  Kramer.  A(  ting  District  Ranger, 
Superior  Ran  ;er  District.  Box  460, 
Superior.  MT ,  59872.  He  will  decide  on 
this  propo.sal  after  considering 
comments  an  i  responses, 
environment!  I  consequences  discussed 
in  the  Final  E  IS,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  f  )r  the  decision  will  be 
documented  n  a  Record  of  Decision. 

The  Forest  Service  proposes  to 
harvest  aboul  24.3  million  board  feet  of 
timber  from  i  bout  2.600  acres  (about 
2,200  of  thos(  (  acres  to  be  burned  after 
harvest),  pres  cribed-bum  about  400 
additional  ac  -es  for  ecosystem  and  big 
game  habitat  improvements,  reconstruct 
about  19.4  m  les  of  road  (primarily  to 
mitigate  exisi  ing  water  quality/fish 
impacts),  anc  add  new  yearlong  road 
closures  to  al  out  21.3  miles  of  currently 
open  roads,  f  lew  road  construction 
would  be  lini  ited  to  0.4  miles  of 
temporar>'  ro  id  plus  0.2  miles  of 
permanent  re  ad  for  helicopter  landings. 
The  propose!  action  also  includes  some 
experimenta  treatment  of  areas 
containing  si  lall  portions  of  larger 
populations  of  an  orchid  [Cypripedium 
fasciculatum  listed  as  a  sensitive 
species  by  th  j  USDA  Forest  Service 
Northern  Rej  ion. 

Lands  affei  led  are  within  the  Two 
Mile  Creek  a  id  Little  Joe  Creek 
drainages,  tr  autary  to  the  St.  Regis 
River,  imme<  iately  southwest  of  the 
town  of  St.  R  Jgis,  Montana.  The  project 
area  is  bounc  ed  by  the  Montana-Idaho 
state  line  to  I  le  south  and  west,  and 
Interstate  90  to  the  north. 

The  purpo  se  of  this  proposal  is  to 
carry  out  the  goals  and  direction  given 
in  the  Lolo  ^  ational  Forest  Land  and 
Resource  Ma  nagement  Plan  with 
ecosystem  m  magement  principles.  Key 
elements  of  I  le  purpose  and  need  are: 


— maintain  or  enhance  ecosystem  health 
and  productivity  by  manipulating 
vegetation  (timber  cutting  and 
underbuming)  to  increase  age, 
structure,  and  composition  diversity 
of  biotic  communities,  by  maintaining 
ecological  disturbance  processes  in 
this  fire-dominated  ecosystem,  and  by 
removing  some  in,sect-infested, 
diseased,  or  high-risk  trees  from  sites 
allocated  by  the  forest  plan  to  timber 
management; 
— reduce  existing  sediment  impacts  to 
water  and  fish  resources  caused  by 
existing  roads; 
— improve  and  maintain  big  game 
winter  range  and  elk  security 
conditions  which  are  declining  with 
current  plant  succession  trends  and 
existing  open  road  access; 
— contribute  to  short-term  output  goals 
and  long-term  forest  plan  expectations 
for  timber  production;  and 
— conduct  some  experimental 
treatments  to  learn  about 
Cypripedium  fasciculatum's  habitat 
requirements  and  tolerance  for 
environmental  disturbance. 
The  decision  to  be  made  is  to  what 
extent,  if  at  all,  the  Forest  Service 
should  conduct  timber  harvest, 
prescribed  burning,  road  construction  or 
reconstruction,  and  road  closures  in  the 
Two  mile  and  Little  Joe  drainages,  given 
the  above  purpose  and  need.  This  is  a 
site-specific  project  decision,  not  a 
general  management  plan  nor  a 
programmatic  analysis. 

Public  scoping  has  been  conducted  on 
most  elements  of  this  proposal  under 
earlier  proposals  called  Tujo-Recoyle 
and  Sunset  timber  sales.  This  proposed 
action  is  a  refinement  of  those 
proposals. 

While  quite  a  number  of  issues  have 
been  identified  for  environmental 
effects  analysis,  the  following  issues  are 
the  ones  which  so  far  have  been  found 
significant  enough  to  guide  alternative 
development  and  provide  focus  for  the 
EIS: 

— Timber  harvest  methods,  primarily 
opposition  to  clearcutting  and  other 
forms  of  even-age  management  and 
concern  over  the  size  and  extent  of 
harvest  openings. 
—Road-related  effects,  including 
sediment  production,  fish  habitat 
impacts,  wildlife  disturbance,  and 
recreation  opportunities  (some  people 
feel  the  area  has  too  many  roads  or 
that  too  many  roads  are  open  during 
hunting  season,  while  others  are 
opposed  to  additional  road  closures 
because  they  limit  some  forms  of 
recreation  and  forest  use). 
— Water  quality  and  fish  habitat  are 
affected  by  existing  roads  and  the 


proposed  actions  may  have  both 
beneficial  and  adverse  effects  on  these 
resources. 
— Elk  security  and  big  game  winter 
range  quality  are  declining  due  to 
existing  open  roads,  harvest  openings 
and  plant  succession  trends,  and  the 
proposed  actions  could  have  both 
beneficial  and  adverse  effects  on  these 
issues. 
— Cypripedium  fasciculatum  may  be 
regionally  rare  but  large  numbers  are 
found  in  this  vicinity.  Ecologists  view 
this  as  an  opportunity  to  begin 
learning  more  about  this  plant's 
habitat  needs  and  response  to 
disturbances  as  an  aid  in  developing 
conservation  guidelines  for  the  plant 
while  others  believe  that  the  plant 
should  be  protected  from  all 
management-caused  disturbances. 
In  addition  to  the  proposed  action,  a 
range  of  alternatives  will  be  developed 
in  response  to  issues  identified  during 
scoping.  Other  alternatives  planned  for 
detailed  study  are: 

— no  action; 

— no  even-aged  timber  harvest  and  more. 

road  closures  for  increa.sed  elk 

security; 
— the  proposed  action  except  no  new 

road  closures; 
— watershed  rehabilitation  but  no 

timber  harvest  in  the  Little  Joe 

drainage  and  no  experimental 

treatment  of  sensitive  plants. 

Public  participation  is  important  to 
the  analysis.  People  may  visit  with 
Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  No  formal  scoping  meetings 
are  planned.  However,  two  periods  are 
specifically  designated  for  comments  on 
the  analysis:  (1)  during  this  scoping 
process  and  (2)  during  the  draft  EIS 
comment  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  A 
scoping  document  will  be  prepared  and 
mailed  to  parties  known  to  be  interested 
in  the  proposed  action.  The  agency 
invites  written  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  issues  and  alternatives. 

The  Forest  Service  will  continue  to 
involve  the  public  and  will  inform 
interested  and  affected  parties  as  to  how 
they  may  participate  and  contribute  to 
the  final  decision.  Another  formal 
opportunity  for  response  will  be 
provided  following  completion  of  a 
draft  EIS. 

The  draft  EIS  should  be  available  for 
review  in  January,  1995.  The  final  EIS 


is  scheduled  for  completion  in  June. 
1995. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal. Register. 

The  Forest  Service  believes  it  is 
important,  at  this  early  stage,  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
\'BDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  substantive 
comments  and  objections  are  made 
-  available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if. 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  tlie 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  July  19.  1994. 
Richard  P.  Kramer, 

Acting  District  Ranger.  Superior  Ranger 

District. 

IFR  Doc.  94-18701  Filed  8-1-94;  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Notice  of  Public  Meeting  Cancellation 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  1:00  p.m.  and  adjourned  at 
3:00  p.m.  on  Friday.  September  9.  1994. 
at  the  Arkansas  Excelsior  Hotel.  Finley- 
Vinson  Room.  #3  Statehouse  Plaza,     - 
Little  Rock,  Arkansas  72201.  has  been 
canceled. 

The  original  notice  for  the  September 
9,  1994,  meeting  was  announced  in  the 
Federal  Register  on  July  7,  1994.  FR 
Doc.  94-16362,  59  FR  34798. 

Persons  desiring  additional 
information,  should  contact  Melvin  L. 
Jenkins.  Director  of  the  Central  Regional 
Office.  816-426-5253  (TTY  816-426- 
5009). 

Dated  at  Washington.  DC.  July  27. 1994. 
Carol-I.ee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit 
IFR  Doc.  94-18748  Filed  8-1-94;  8:45  ami 
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Notice  of  Public  Meeting  Cancellation 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  6:00  p.m.  and  adjourned  at 
8:00  p.m.  on  Tuesday.  September  13. 
1994,  at  the  Doubletree  Hotel.  Shadows 
Room.  300  Canal  Street.  New  Orleans. 
Louisiana  70130.  has  been  canceled. 
.  The  original  notice  for  the  September 
13.  1994,  meeting  was  announced  in  the 
Federal  Register  on  July  7.  1994.  FR 
Doc.  94-16363.  59  FR  34799. 

Persons  desiring  additional 
inforriiation.  should  contact  Melvin  L. 
Jenkins.  Director  of  the  Central  Regional 
Office.  816-}i6-5253  (TTY  816-426- 
5009). 

Dated  at  Washington.  DC.  July  27.  1994. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit 
IFR  Doc.  94-18747  Filed  8-1-94:  8:45  am) 
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Notice  of  Public  Meeting  Cancellation 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the 
Mississippi  Advisor>'  Committee  to  the 
Commission  which  was  to  have 
convened  at  6:00  p.m.  and  adjourned  at 
8:00  p.m.  on  Wednesday.  August  10. 
1994.  at  the  Edison  Walthall  Hotel. 
Azalea  Room,  225  East  Capitol  Street. 
Jackson.  Mississippi  39201.  has  been 
canceled. 

The  original  notice  for  the  .August  10, 
1994.  meeting  was  announced  in  the 
Federal  Register  on  July  7.  1994.  FR 
Doc.  94-16361,  59  FR  34799. 

Persons  desiring  additional 
information,  should  contact  Melvin  L. 
Jenkins.  Director  of  the  Central  Regional 
Office.  816-»26-5253  (TTY  81&-426- 
5009). 

Dated  at  Washington.  DC.  July  27. 1994. 
Carot-Lee  Hurley, 

Chief  Regional  Programs  Coordination  L'nit 
IFR  Doc  94-18749  Filed  8-1-94:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

T/f/e.  Quarterly  Summary  of  Federal. 
State,  and  Local  Tax  Revenue. 

Form  S'umberfs):  F-71.  F-72.  F-73. 

Agency  Approval  Number:  0607- 
0112.       ■ 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  6.057  hours. 

Number  of  Respondents:  6.006. 

Avg  Hours  Per  Response:  15  minutes 

Needs  and  Uses:  The  Census  Bureau 
conducts  this  survey  on  a  quarterly 
basis  to  gather  information  on  tax 
revenues  collected  by  state  and  local  tax 
collecting  agencies,  the  Bureau  uses  the 
data  to  publish  benchmark  statistics  on 
public  sector  taxes.  The  data  are  also 
used  by  the  Bureau  of  Economic 
Analysis,  the  Federal  Reser\'e  Board,  the 
Department  of  Treasury,  and  others  to 
provide  the  most  current  information  on 
the  status  of  state  and  local 
governments. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
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calling  or  wri  ting  Gerald  Tache,  DOC 
Forms  Cleara  ice  Officer,  (202)  482- 
3271 .  Depart!  lent  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendai  ions  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzal  3Z,  0MB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Wa  ihington,  DC  20503. 

Dated:Iuly  2M994. 
Gerald  Tache, 

Departmental  /  orms  Cleomnce  Officer,  Office 
of\4anagem«fn\  and  Organization. 
IFR  Doc  94-18  720  Filed  8-1-94;  8:45  ami 

BILLING  C006  351  IM>7-F 


Foreign-Tradp  Zones  Board 

[Docket  27- 

Foreign-Tradp  Zone  104 — Savannah, 
GA;  Wal-Mar^  Stores.  Inc.;  Distribution 
and  Processkig  Facility;  Application 
for  Subzone  Bulloch  County,  GA 

An  applies!  ion  has  been  submitted  to 
the  Foreign-T  rade  Zones  Board  (the 
Board)  by  thej  Savannah  Airport 
Commission, igrantee  of  FTZ  104, 
requesting  sptecial-purpose  subzone 
status  for  a  n^w  distribution  and 
processing  facility  of  Wal-Mart  Stores, 
Inc.,  located  in  Bulloch  County,  Georgia, 
in  the  Savannah  Customs  port  of  entry 
area.  The  apdlication  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  8lk-«lu),  and  the  regulations 
of  the  Board  115  CFK  Fart  400).  It  was 
formally  Hied  on  July  15, 1994. 

Wal-Mart  is  a  nationwide  discount 
merchandiser,  headquartered  in 
Bentonville.  Arkansas.  The  company 
employs  520i)00  people  and  its  total 
sales  exceed  S67  billion. 

Wal-Mart  is  constructing  a  new 
distribution/  irocessing  facility  (1.5  mil. 
sq.  ft.  on  163  acre  site)  at  County  Road 
204  and  Highway  301.  Statesboro. 
Georgia,  som }  45  miles  northwest  of 
Savannah.  T  le  facility  will  be  used  to 
store,  test,  and  distribute  a  wide  range 
of  consumer  jroducts,  some  of  which 
are  of  foreign  origin.  There  will  be 
processing  a<  tivity  for  some  products. 
The  applicat  on  contains  re<iuests  for 
authority  to  ;  ssembie  stereo  systems 
(duty  rate  3.")  %)  and  camera  kits  (duty 
rate  3.0%)  ui  der  zone  procedures.  Items 
sourced  from  abroad  for  the  stereo 
as.sembly  op(  rations  include:  tuners, 
amplifiers,  and  turntables  (duty  rate 
range  4.4%-<  i.0%).  Items  sourced 
abroad  for  th  j  camera  kit  assembly 
operations  ir  elude:  camera  cases 


(plastic,  leather,  and  other),  lenses,  and 
film  (duty  rate  range  3.7%-20.0%). 

Zone  procedures  would  exempt  Wal- 
Mart  from  Customs  duty  payments  on 
the  foreign  products  that  are  reexported. 
It  would  be  able  to  defer  Customs  duty 
payments  on  domestic  sales,  and  choose 
the  finished  product  duty  rates  on  the 
above  noted  items  processed  at  the 
facility.  The  application  indicates  that 
zone  savings  would  help  improve  the 
international  competitiveness  of  the 
distribution/processing  facility. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  3, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  Oclober  17,  1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  120  Barnard  St..  A-107, 

Savannah,  Georgia  31401 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Constitution 

Avenue,  NW.,  Washington,  DC  20230 

Dated:  July  22, 1994. 
lohn  |.  Da  Poale.  Jr.. 
Executive  Secretary. 
|FR  Doc  94-18785  Filed  8-1-94;  8:45  am) 
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International  Trade  Administration 

[A^23-807] 

Termination  of  Antidumping  Duty 
Investigation:  Certain  Cartion  and 
Alloy  Steel  Wire  Rod  From  Belgium 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  Warga  or  Ellen  Grebasch,  Office  of 
Antidumping  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0922  or  482-3773, 
respectively. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod,  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  The  following 
products  are  excluded  from  the  scope  of 
this  investigation: 

•  Steel  wire  rod  5.5  mm  or  less  in 
diameter,  with  tensile  strength  (greater  than  nr 
equal  to  1040  MPa,  and  the  Jbllowing 
cliemicai  content,  by  weight:  cartx)n  greater 
than  or  equal  to  0.79%,  aluminum  less  than 
or  equal  to  0.005%,  phosphorous  plus  sulfur 
less  than  or  equal  to  0.040%,  and  nitrogen 
less  than  ur  equal  to  0.006%; 

•  Free-machining  steel  containing  0.03% 
or  more  of  lead,  0.05%  or  more  of  bismuth, 
0.08%  or  more  of  sulfur,  more  than  0.4%  of 
phosphorous,  more  than  0.05%  of  selenium, 
and/or  more  than  0.01%  of  tellurium; 

•  Stainless  steel  rods,  too!  steel  rods,  ball 
bearing  steel  rods,  and  concrete  reinforcing 
bars; 

•  Wire  rod  7.9  to  18  mm  in  diameter, 
containing  0.48  to  0.73%  carbon  by  weight, 
and  having  partial  decarburization  and  scams 
no  more  than  0.075  mm  in-depth. 

The  products  under  investigations  are 
currently  classifiable  under  subheadings 
7213.31.3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090, 
7213.41.3000,  7213.41.6000. 
7213.49.0030.  7213.49.0090, 
7213.50.0020,  7213.50.0040. 
7213.50.0080,  7227.20.0000,  and 
7227.90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  suMieadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Termination  of  Investigations 

On  June  13, 1994,  we  published  the 

[ireliminary  determination  of  sales  at 
ess  than  fair  value  (59  FR  30337). 

In  a  letter  dated  June  30,  1994, 
petitioner  notified  the  Department  of  the 
withdrawal  of  its  February  14,  1994, 
petition  and  requested  termination  of 
the  antidumping  investigation. 

In  accordance  with  ScNCtion  734(a)(1) 
of  the  Tarifl^  Act  of  1930,  as  amended, 
upon  the  petitioner's  withdrawal  of  the 
petition,  the  Department  may  terminate 
an  investigation  after  notice  to  all 
parties  as  a  precondition  to  the 
pnM»eding.  In  addition,  19  CFR 
353.17(a)  requires  that  the  Department 
first  consult  with  the  International 
Trade  Commission  (FTC).  Finally,  the 
Department  may  not  terminate  an 
investigation  unless  it  concludes  that 
termination  is  in  the  public  interest. 
We  have  notified  all  parties  to  the 
proceeding  and  consulted  with  the  ITC 
In  addition,  we  have  concluded  that 
termination  of  the  investigation  is  in  the 
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public  interest.  Accordingly,  we  are 
terminating  the  antidumping 
investigation  of  certain  alloy  and  carbon 
steel  wire  rod  from  Belgium.  This  action 
is  taken  pursuant  to  section  734(a)(1)  of 
the  Tariff  Act  of  1930,  as  amended. 

Termination  of  Suspension  of 
Liquidation 

The  Department  of  Commerce  has 
instructed  the  U.S.  Customs  Service  to 
discontinue  suspension  of  liquidation  of 
entries  of  steel  wire  rod  from  Belgium, 
entered  or  withdrawn  from  the 
warehouse  for  consumption,  on  or  after 
June  13, 1994.  All  estimated 
antidumping  duties  deposited  on  entries 
of  the  subject  merchandise  shall  be 
refunded  and  the  bonds  or  other 
securities  released  at  the  time  of 
liquidation. 

Dated:  July  25.  1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-18787  Filed  8-1-94;  8:45  ami 
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Oregon  State  University,  et  al.;  Notice 
Of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  Is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N.W..  Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-022.  Applicant: 
Oregon  State  University,  Corvallis,  OR 
97331-7302.  fnsfrumenr  Mass 
Spectrometer,  Model  API  III  Plus. 
Manufacturer:  Perkin-Elmer  Sciex 
Instruments,  Canada.  Intended  Use:  See 
notice  at  59  FR  16187,  April  6. 1994. 
/?ea.son5:The  foreign  instrument 
provides:  (1)  an  atmospheric  pressure 
ion  source.  (2)  a  mass  range  to  2400  amu 
and  (3)  an  HPLC  flow  rate  to  200  pi  per 
minute.  Advice  Received  From:  National 
In.stitutes  of  Health,  May  31,  1994. 

Docket  Number:  94-029.  Applicant: 
University  of  Florida,  Gainesville.  FL 
32611-7200.  Instrument:  Excimer  Laser 
Pumped  Dye  Laser  System,  Model  LPX 
24Ui.  Manufacturer:  Lambda  Physik. 


Germany.  Intended  Use:  See  notice  at  59 
FR  13706.  March  23. 1994.  f?eoso/Js;  The 
foreign  instrument  provides:  (1)  a 
minimum  pluse  energy  of  200  mj  at  308 
nm  and  (2)  two  tunable  UV  dye  lasers 
with  frequency  doubling  and  beam 
compensation.  Advice  Received  From: 
National  Institutes  of  Health,  June  23 
1994. 

Docket  Number:  94-038.  Applicant: 
University  of  South  Dakota,  Vermillion, 
SD  57069.  Instrument:  Light  Scattering 
Correlator  and  Goniometer  System, 
Model  ALV/DLS/SLS-5000. 
Manufacturer:  ALV-Laser 
Vertriebsgesellschaft  m.b.H.,  Germany. 
Intended  Use:  See  notice  at  59  FR 
16188.  April  6, 1994.  fleasons.The 
foreign  instrument  provides  capability 
to  simultaneously  measure  static  and 
dynamic  light  scattering  by  the  sample. 
Advice  Received  From:  National 
Institutes  of  Health.  June  23,  1994. 

Docket  Number:  94-049.  Applicant: 
Mayo  Foundation.  Rochester,  MN 
55905.  Instrument:  Mass  Spectrometer 
with  Combined  Gas  Chromatograph/ 
Combustion  Interface,  Model  Delta  S 
Manufacturer:  Finnigan  MAT.  Germany 
Intended  Use:  See  notice  at  59  FR 
23696,  May  6.  1994.  fleasons.  The 
foreign  instrument  provides:  (1)  an  inlet 
with  combined  gas  chromatograph  and 
radiation-reduction  furnaces  and  (2) 
internal  precisions  of  0.01  percent  and 
0.006  per  mil  for  100  bar  jil  samples. 
Advice  Received  From:  National 
Institutes  of  Health.  June  23,  1994. 
The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods 

Acting  Director.  Statutory  Import  Pro^ram^ 
Staff 
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BILLING  COCE  3510-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  071594C) 

Marine  Mammals:  Pinniped  Removal 
Authority 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmo.spheric  Administration  (NOAAI. 
Commerce. 


ACTION:  Notice  of  receipt  of  application 
to  establish  a  Pinniped-Fishery 
Interaction  Task  Force;  request  for 
comments. 

SUMMARY:  NMFS  announces  the  receipt 
of.  and  requests  comments  and 
information  on,  an  application  under 
section  120  of  the  Marine  Mammal 
Protection  Act  (MMPA)  from  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW).  This  application 
requests  the  Secretary  of  Commerce 
(Secretary)  to  establish  a  Pinniped- 
Fishery  Interaction  Task  Force  (Task 
Force)  and  initiate  the  process  provided 
by  the  M.MP.A  to  authorize  the 
intentional  lethal  taking  of  individually 
identifiable  California  sea  lions  that 
prey  on  wild  winter-run  steelhead  that 
migrate  through  the  Ballard  Locks  in 
Seattle.  WA.  This  authorization  is 
requested  in  order  to  protect  the  1994- 
95  Lake  Washington  winter-run  of 
steelhead. 

DATES:  Comments  and  information  must 
be  received  by  September  1,  1994. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to  J. 
Gary  Smith,  Acting  Director.  Northwest 
Region.  N.MFS.  7600  Sand  Point  Way 
NE.  Seattle.  WA  98115.  A  copy  of  the 
application  and  supplemental 
documents  may  be  obtained  by  writing 
to  this  address  or  by  telephoning  the 
contacts  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  Northwest  Region,  NMFS 
206-526-6143  or  Ken  Hollingshead. 
Office  of  Protected  Resources,  NMFS 
301-713-2055 
SUPPLEMENTARY  INFORMATION; 

Background 

Section  120  of  the  M.MPA  (16  U.S.C. 
1.161  et  seq.)as  amended  in  1994. 
provides  the  Secretary  the  discretion  to 
authorize  the  intentional  lethal  uking  ot 
individually  identifiable  pinnipeds 
which  are  having  a  significant  negative 
impact  on  salmonids  that  are  either;  (1) 
Listed  under  the  Endangered  Species 
Act  (ESA);  (2)  approaching  a  threatened 
or  endangered  status;  or  (3)  migrate 
through  the  Ballard  Locks  in  Seattle 
The  authorization  applies  only  to 
pinnipeds  that  are  not;  (1)  Listed  under 
the  ES.^;  (2)  designated  as  depleted;  or 
(3)  designated  a  strategic  stock.  The 
process  for  determining  whether  to 
implement  the  authority  in  section  120 
commences  with  a  state  developing  and 
submitting  an  application  that  provides 
a  detailed  description  of  the  interaction 
problem,  the  means  of  identifying  the 
individual  pinnipeds,  and  expet:ted 
benefits  of  the  taking.  Within  ISdavsof 
receiving  an  application,  the  Assistant 
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Administrator  ftir  risfaeri«8.  NOAA  (AA) 
must  determinej whether  the  applicant 
has  produced  s^^ffident  evidence  to 
warrant  establishing  a  Pinniped-Rshery 
Interaction  Task  Force  (Task  Force)  to 
address  the  situation  described  in  the 
application.  If  tie  application  provides 
sufficient  evidence,  NMFS  must  publish 
a  notice  in  the  Rederal  Register 
requesting  public  comment  on  the 
application,  and  establish  a  Task  Force 
consisting  of:  (l|  NMFS/NOAA  staff;  (2) 
scientists  who  are  knowledgeable  about 
the  pinniped  interaction:  (3) 
representatives  pf  affected  conservation 
and  fishing  comjmunity  organizations; 
(4)  treaty  Indian  tribes;  (5)  the  States: 
and  (6)  such  otHer  organizations  as 
NMFS  deems  appropriate.  The  Task 
Force  must,  to  t  \e  maximum  extent 
practicable,  con  sist  of  an  equitable 
balance  among  i  epresentatives  of 
resource  user  in  :erests  and  nonuser 
interests.  Meetings  of  the  Task  Force 
must  be  open  to  the  public.  Within  60 
days  after  estab!  ishment,  and  after 
reviewing  publi :  comments  in  response 
to  the  Federal  Kegister  notice,  the  Task 
Force  is  to  recor  imend  to  NMFS 
approval  or  den  al  of  the  proposed 
intentional  lethi  1  taking  along  with 
recommendatio  is  on  the  proposed 
location,  time,  and  method  of  such 
taking,  criteria  f  )r  evaluating  the 
success  of  the  *  tion,  and  the  duration 
of  the  intentioni  1  lethal  taking 
authority.  The  1  ask  Force  must  also 
suggest  non-lett  al  alternatives,  if 
available  and  pi  icticabie,  including  a 
recommended  c  surse  of  action.  Within 
30  days  after  rec  eipt  of  the  Task  Force's 
recommendations,  NMFS  must  either 
approve  or  denj  the  application.  If  such 
application  is  a]  iproved,  NMFS  must 
immediately  tak  e  steps  to  implement 
the  intentional  bthal  taking.  The 
intentional  lethj  1  taking  is  to  be 
performed  by  F«  deral  or  state  agencies, 
or  qualified  ind  viduals  under  contract 
to  such  agencies . 

Notice  of  Request 

On  July  12, 1*  94,  NMFS  received  an 
application,  dat  ;d  June  30,  1^94,  from 
to  a  jthorize  the  intentional 
ndividually  identifiable 
California  sea  li  >ns  [Zaiophus 
califomianus)  t!  lat  prey  on  wild  winter- 
mn  steelhead  {OncorbyTichus  mykiss) 
that  migrate  threugh  the  Ballard  Locks 
in  Seattle,  WA.  JThe  WDFW  requested 

establish  a  Task  Force 
rocess  provided  by 
e  MMPA  so  that 
lethal  removal,  if 
approved,  is  au#iorized  in  time  for 
protection  of  th(f  1994-9.5  winter-nm  of 
ill  migrate  through  the 


the  WDFW 
lethal  taking  of 


that  the  Secreta 
and  initiate  the 
section  120  oft 
authorization  f( 


steelhead  (hat  w 


Ballard  Locks  from  December  1994 
through  the  end  of  March  1995. 

The  AA  has  determined  that  the 
WDFWs  application  does  provide 
sufficient  evidence  to  warrant 
establishment  of  a  Task  Force.  The 
NMFS  Northwest  Regional  Office  will 
take  the  lead  in  establishing  the  Task 
Force  and  making  arrangements  for  the 
meetings  of  the  Task  Force.  These 
meetings  will  be  open  to  the  public. 

TTie  WDFW's  application  references 
several  studies  and  documents  prepared 
by  NMFS  and  the  WDFW  which  provide 
scientific  information  that  California  sea 
lions  are  negatively  affecting  the  wild 
winter-run  of  steelhead  migrating 
through  the  Ballard  Locks  through 
predation  and  obstruction  of  fish 
passage.  Although  other  factors  may 
have  contributed  to  the  decline  of  this 
wild  steelhead  population,  extensive 
studies  by  NMFS  and  WDFW  have 
documented  that  predation  by 
California  sea  lions  has  been  a  principal 
factor  since  198,'5  affecting  the  status  of 
this  steelhead  run.  Studies  at  the  Ballard 
Locks  have  documented  that  California 
sea  lions  have  consumed  over  50 
percent  of  the  adult  returns  in  recent 
years.  This  winter-run  steelhead 
population  has  declined  dramatically  in 
recent  years,  and  NMFS  is  currently 
undertaking  a  status  review  to 
determine  whether  this  population 
should  be  proposed  for  listing  under  the 
ESA.  Non-lethal  means  of  controlling 
sea  lion  predation  have  not  been 
successful  in  reducing  predation  and 
allowing  increased  passage  through  the 
Ballard  Locks  facility.  Although  the  sea 
lion  predation  problem  may  involve  as 
many  as  40  animals,  an  average  of  only 
three  to  six  animals  have  been 
responsible  for  much  of  the  predation 
each  year.  Wild  steelhead  spawning 
escapement  into  the  Lake  Washington 
drainage  has  declined  from  about  2,500 
fish  in  the  mid-1980's  to  a  1993-94 
spawning  escapement  of  only  70 
steelhead.  The  WDFW's  application 
indicates  that  lethal  removal  is  a  short- 
term  solution  for  an  emergency  situation 
in  preventing  extirpation  of  a  wild 
salmonid  stock.  Their  expected 
immediate  benefit  of  selective  lethal 
removal  of  depredating  sea  lions  at  the 
Ballard  Locks  will  be  to  enhance 
steelhead  escapement  levels,  thereby 
enhancing  spawning  success  to 
maintain  the  stock. 

Information  Solicited 

Public  comments  and  information  on 
the  WDFW's  application  are  requested 
and  will  be  considered  by  the  Task 
Force  and  NMFS  in  determining 
whether  lethal  removal  should  be 
authorized.  A  copy  of  the  WDFW's 


application  is  available  from  NMFS  (see 
ADDRESSES).  In  addiUon,  NMFS  and 
the  WDFW  are  making  available  to  the 
public  copies  of  Environmental 
Assessments  (EAs)  published  in  1989, 
1992  and  1994  under  the  National 
Environmental  Policy  Act  on  the 
situation  at  Ballard  Locks  (see 
ADDRESSES).  These  EAs  provide 
extensive  background  information  on 
the  problem  and  non-lethal  efforts  to 
address  the  problem.  NMFS  also  has 
available  limited  copies  of  a  recent 
report  prepared  for  the  Marine  Mammal 
Commission  entitled  "A  Description 
and  Assessment  of  the  Interaction 
Between  California  Sea  Lions  and 
Steelhead  Trout  at  the  Chittenden 
Locks,  Seattle,  Washington." 

Dated:  July  27, 1994. 
William  W.  Fox,  Jr.,  Ph.D.. 

Director,  Office  ofProteciHi  Resourcef;. 

Netional  Marine  Fisheries  Service. 

[PR  Doc.  94-18703  Filed  8-1-94;  8:45  mi] 

BILLING  CODE  9S10-22-F 

P.D.071494B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  ^NOAA), 

Commerce. 

ACTION:  Renewal  of  an  experimental 

fishing  permit. 

SliMMARY:  NMFS  announces  the  renewal 
of  experimental  fishing  permit  (EFP) 
#93-1  to  Terra  Marine  Research  and 
Education,  Inc.  (TMRE),  and 
participating  vessels  and  shoreside 
processors.  Under  the  renewal  process, 
a  new  EFP  #94-2  will  be  issued  to 
authorize  vessel  operators,  shoreside 
processors,  and  TMRE  to  retain 
voluntarily  Pacific  salmon  caught  as 
bycatch  that  would  otherwise  be 
required  to  be  discarded  at  sea  as 
prohibited  species.  This  EFP  was 
designed  and  modified  to  develop 
qualifying  criteria  for  vessels  and 
processors  that  may  wish  to  participate 
in  avoluntary  salmon  bycatch  donation 
program  being  considered  by  the  North 
Pacific  Fishery  Management  Council 
(Council),  Activities  authorized  under 
this  EFP  are  intended  to  provide 
information  not  otherwise  available 
through  research  or  commercial  fishing 
operations. 

ADDRESSES:  Copies  of  the  EFP  and  tlie 
Environmental  Assessment  (EA)  may  be 
obtained  from  Steven  Pennoyer, 
Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  luneau,  AK  99802  (Attn: 
Lori  Gravel). 


FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.Varosi,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  Issuance 
of  EFPs  to  authorize  fishing  that  would 
otherwise  be  prohibited  are  authorized 
by  the  Fishery  Management  Plan  (FMP) 
for  the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area  (BSAI) 
and  its  implementing  regulations  at  50 
CFR  part  675.  The  procedures  for 
renewing  EFPs  are  contained  in  the 
regulations  at  §675.6. 

An  EFP  was  issued  to  TMRE  to  test 
the  feasibility  of  mandatory  retention  of 
Pacific  salmon  caught  as  bycatch  in 
directed  BSAI  groundfish  fisheries  that 
would  i>e  processed  and  distributed  to 
economically  disadvantaged  individuals 
(58  FR  42947,  August  12, 1993).  This 
EFP  covered  the  period  during:  (1)  The 
1993  directed  pollock  non-roe  season; 
(2)  the  1994  directed  pollock  roe  season; 
and  (3)  the  1994  directed  Pacific  cod 
season.  However,  NMFS  lacks  the 
authority  to  require  mandatory  retention 
of  salmon  for  this  purpose. 

NMFS  announced  the  receipt  of  an 
application  for  an  EFP  from  TMRE  in 
the  Federal  Register  on  May  4, 1994  (59 
FR  23054).  The  application  requested 
authorization  for  voluntary  retention 
and  processing  of  Pacific  salmon  caught 
as  bycatch  in  the  BSAI  pollock  and 
Pacific  cod  trawl  fisheries  for  donation 
to  economically  disadvantaged 
individuals  via  foodbanks.  The  Council 
reviewed  the  EFP  application  at  its 
April  18-24, 1994,  meeting  and 
recommended  to  the  Director  of  the 
Alaska  Region,  NMFS  (Regional 
Director),  that  the  EFP  be  approved. 

The  Regional  Dire<;tor  has  approved 
the  EFP  application  and  has  issued  an 
EFP  to  TMRE  and  the  participating 
vessels  and  shoreside  processors.  The 
EFP  authorizes  these  vessel  operators, 
shore^de  processors,  and  TMRE  to 
retain  Pacific  salmon  caught  as  bycatch 
during:  (1)  The  1994  BSAI  directed 
pollock  non-roe  or  "B  "  season  fishery; 
(2)  the  1995  BSAI  directed  pollock  roe 
or  "A"  .season  fishery;  and  (3)  the  1995 
BSAI  directed  Pacific  cod  fishery,  for 
the  purpose  of  producing  salmon 
products  to  be  distributed  to 
economically  disadvantaged  individuals 
via  foodbanks.  The  objective  of  this  EFF 
is  to  provide  a  framework  for  voluntary 
retention  and  processing  of  salmon 
bycatch,  whichis  currently  required  to 
be  discarded  at  sea,  and  to  develop 
standards  and  criteria  for  vessel 
operators  and  processors  who  may  wish 
to  participate  in  a  voluntary  salmon 
donation  program  being  considered  by 
the  Council. 


Classification 

Based  on  the  EA  prepared  for  this 
EFP,  the  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  no 
significant  impact  on  the  quality  of  the 
human  environment  will  result  from 
this  EFP.  The  Regional  Director 
determined  that  this  experiment  will 
not  affect  species  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  in  a  way  that  was  not 
already  considered  in  previous  formal 
and  informal  section  7  consultations. 
Additional  information,  including  gear 
restrictions,  scientific  sampling 
procedures,  project  design,  and 
disposition  of  harvested  fi?.!-,  is 
contained  in  the  EFP. 

This  notice  is  exempt  from  0MB 
review  under  E.O.  12866. 

Authority:  16  IJ.S.C.  1801  et  seq 
Diifed:  July  27,  1994. 
)oe  P.  Clem, 

Acting  Director  Office  of  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

jFR  Doc.  94-18704  Filed  8-1-94,  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Joint  Advanced  Strike  Technology 
Program  (JASTP) 

ACTION:  Change  in  date  of  Advi.sory 
Committee  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Joint 
Advanced  Strike  Technology  Program 
(JASTP)  scheduled  for  August  16-17, 
1994  as  published  in  the  Federal 
Register  (Vol.  59,  No.  138,  Page  37033, 
Wednesday,  July  20, 1994,  FR  Doc.  94- 
17626)  will  be  held  on  September  9, 
1994. 

DiUod:  July  28.  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liniion 

Officer,  Department  of  Defense. 

IFR  Doc.  94-18744  Filed  8-1-94;  8:43  am) 

BILUNG  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Depot  Maintenance  Management 

ACTION:  Change  in.date  of  Advisory 
Committee  meeting  notice. 


SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Depot 
Maintenance  Management  scheduled  for 
June  22,  1994  as  published  in  the 
Federal  Register  (Vol.  59,  No.  102.  Page 


27539.  Friday.  May  27, 1994.  FR  Doc. 
94-12934)  was  held  on  July  27, 1994. 

Dated:  July  28,  1994. 
Patricia  L.  Toppings, 

Alternative  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  94-18745  Filed  8-1-94;  8  45  .ii),l 

BILUNG  CODE  5000-04-M 


Department  of  the  Army 

Finding  of  No  Significant  Impact  (FNSl) 
and  Environmental  Assessment  tor 
Realignment  of  Fort  Jackson,  SC 

AGENCY:  Department  of  the  Anny,  DoD. 
ACTION:  Finding  of  no  significant 
impact. 


SUMMARY:  In  accordance  with 
procedures  established  by  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990  (BRAC),  the  1993  Defense  Base 
Closure  and  Realignment  Commission 
recommended  that  the  Chaplain  Center 
and  School  (CHCS)  be  relpcated  from 
Fort  Monmouth,  New  Jersey,  to  Fort 
Jackson,  South  Carolina.  The  proposed 
action  is  necessary  to  implement  this 
recommendation.  Facility  requiremenls 
of  the  CHCS  include  general  and 
applied  instructional  facilities, 
administrative  and  operations  area, 
historical  property  storage,  and  a 
library,  as  well  as  Protestant,  Catholi-., 
Jewish,  and  Moslem  chajiels. 

Realigning  the  CHCS  and  associated 
activities  will  involve  approximately 
100  permanent  party  soldiers,  50 
civilian  employees,  and  an  average  daily 
student  load  of  165.  To  accomplish  the 
increased  mission  at  Fort  )ackson, 
construction  of  a  new  CHCS 
administrative  and  instructional  fnciiiiy 
will  be  required. 

The  construction  of  a  136-unit 
Unaccompanied  Officers  Quarters 
(UOQ)  is  also  included  as  part  of  this 
environmental  assessment.  However, 
the  UOQ  is  not  a  BRAC  93  project, 
neither  is  it  a  result  of  the  BRAC  93 
realignment.  The  increase  in 
unaccompanied  officers  due  to  the 
BRAC  91  realignment  of  the  Soldier 
Support  histitute  (SSI)  to  Fort  Jackson 
from  Fort  Benjamin  Harrison  has 
created  a  shortage  of  UOQ  spaces.  The 
construction  of  a  new  UOQ  facility  at 
Fort  Jackson  would  reduce  this  deficit, 
requiring  fewer  unaccompanied  officers 
to  be  housed  off  base.  The  UOQ  was 
added  to  the  BRAC  91  construction 
program  after  the  Environmental 
Assessment  prepared  for  the  SSI  was 
completed. 

Alternatives  Considered:  Alternatives 
considered  in  the  Environmental 
Assessment  (EA)  include  the  following. 
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the  preferred  alternative,  which  is  to 
construct  a  C  4CS  facility  near  the 
Soldier  Support  Institute  building 
currently  un(  er  construction,  and  to 
construct  a  1  J6-unit  Unaccompanied 
Officers  Pers  mnel  Housing  facility, 
which  wouic  provide  housing  for  officer 
basic  course  student  on  temporary  duty 
attending  the  Adjutant  General. 
Finance,  and  Recruiting  and  Retention 
schools  at  thi  f  SSI.  the  No-Acfion 
Alternative;  i  ind  various  siting 
alternatives « t  th^  installation  for  both 
the  CHCS  an  1  UOQ. 

Feasibility  criteria  were  based  on  such 
factors  as  op(  (rational  impacts, 
environments  constraints,  future 
expansion  cs  pability.  base  vehicular 
traffic  flow,  {  ase  of  accessibility  from  on 
and  off  post,  lieating  and  air 
conditioning  requirements,  proximity  to 
dining  facilities  and  billets,  demolition 
requirements .  and  conduciveness  to  a 
campus  atm<  sphere.  This  latter  criteria 
responds  to  i  desire  to  have  academic 
training  area  i  set  apart  from  other 
military  trair  ing  activities. 

Factors  Co  isidered  in  Determining 
that  No  Envi  onmental  Impact 
Statement  is  Required:  Implementation 
of  the  propoi  ed  action  would  not 
significantlyalter  baseline 
environment  i\  conditions  at  Fort 
lackson.  Dur  ng  construction  there 
would  be  sh(  irt-term  increases  in  dust 
and  particuli  te  levels  associated  with 
construction  activities.  Mitigation 
measures  an  in  place  to  minimize 
temporary  ir  ipacts  related  to 
construction 

Constructisn  will  have  no  significant 
impact  on  gt  aund  water  or  on  any  wild 
and  scenic  r  vers  in  South  Carolina: 
hoivever.  it  i  lay  have  short-term 
impacts  on  s  ome  surface  waters.  These 
impacts  will  be  negligible,  since  proper 
erosion  and  ;iltation  control  measures. 
as  well  as  bi  itding  designs  that 
minimize  er  ision  and  flooding 
potential,  wi  II  be  utilized. 

Combusti(  n  by-product  emissions 
from  constri  ction  equipment  will  be  a 
short-term  inpact.  Long-term  increases 
in  non-comriercial  vehicular  emissions 
can  be  expe<  ted  because  of  the 
additional  psrsonnel  at  Fort  Jackson. 
Projected  tra  ffic  increases  are  minor 
relative  to  tl  e  number  of  vehicles 
already  on-p  ost.  and  will  not  affect 
regional  air  i  uality  attainment  status: 
therefore,  th  s  impact  is  not  considered 
significant. 

The  City  t  f  Columbia's  water  supply 
system  and  w'ater  treatment  system  is 
easily  capab  e  of  absorbing  the  ver>' 
minor  incre<  se  in  water  usage  and 
wastewater  generation  that  will 
accompany  he  proposed  realignment. 
Therefore,  i  lis  expected  increase  in 


water  usage  and  sewer  discharge  is  not 
considered  significant.  Increased 
demand  for  electricity  and  heating  fuels 
is  considered  to  be  negligible. 

After  coordinating  with  the  U.S-  Fish 
and  Wildlife  Service  and  the  South 
Carolina  Wildlife  and  Marine  Resources- 
Department,  it  was  determined  that 
BRAC  93  activities  have  no  negative 
impacts  on  federally  listed  or  proposed 
threatened  and  endangered  species, 
including  the  red-cockaded  woodpecker 
population  at  Fort  Jackson. 
Coordination  with  the  Charleston 
District  U.S.  Army  Corps  of  Engineers 
revealed  that  there  are  no  jurisdictional 
wetlands  that  will  be  impacted  by 
construction  of  BRAC  93  CHCS  facilities 
and  the  UOQ  at  Fort  Jackson.  The 
proposed  construction  will  not  have  any 
adverse  affect  on  any  historic  or  cultural 
resources  eligible  for  inclusion  on  the 
National  Register  of  Historic  Places. 

The  realignment  action  will  have  a 
positive  impact  on  Richland  and 
Lexington  counties  with  respect  to 
employment,  population,  business 
volume,  and  personal  income.  However, 
these  increases  will  not  significantly 
alter  the  socioeconomic  characteristics 
of  the  Fort  Jackson  region. 

Conclusion:  It  has  been  determined 
that  implementation  of  the  proposed 
action  would  not  have  significant 
individual  orcumulative.impacts  on  the 
quality  of  the  natural  or  human 
environment.  Because  there  would  be 
no  significant  environmental  impacts 
resulting  from  the  implementation  of 
the  proposed  action,  an  Environmental 
Impact  Statement  is  not  required  and 
will  not  be  prepared. 

DATES:  Comments  must  be  received 
September  1. 1994. 

ADDRESSES:  Persons  wishing  to 
comment  may  obtain  a  copy  of  the  EA 
or  inquire  regarding  this  FNSI  by 
writing  to  the  U.S.  Army  Corps  of 
Engineers,  ATTN:  Mr.  Richard  Muller. 
Planning  Division.  803  Front  Street. 
Norfolk.  VA  23510-1096. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  FNSI  may  be 
directed  to  the  U.S.  Army  Corps  of 
Engineers.  ATTN:  Mr.  Richard  Miller,  at 
(804) 441-7767. 

Dated:  July  27, 1994. 
Raymond  J.  Fatz. 

Acting  Deputy  Assistant  Secretary  of  the 
Army  lEnvimnment.  Safety  and  Occupation 
Health)  OASA  IIL6-E). 
|FR  Doc.  94-18775  Filed  8-1-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Austria  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  concerning  Peacefuf  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  tffbe 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/AT(EU)-69 
for  the  transfer  of  3.760  kilograms  of 
uranium  containing  743  grams  of  the 
isotope  uranium-235  (enriched  to 
19.755  percent)  from  France  to  Austria 
for  use  as  fuel  in  the  ASTRA  research 
reactor. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
is  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC.  on  luly  27. 
1994. 

Edward  T.  Fei. 

Acting  Director.  Division  of  International  and 
Regional  Security.  Office  of  Arms  Controljjnd 
Nonproliferation. 

|FR  Doc.  94-18782  Filed  8-1-94;  8:45  ami 
eiLLINC  COOE  t*so-oi-m 


Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
use.  2160).  notice  is  hereby  given  of 
a  proposed  "Subsequent  arrangment" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
shipment  of  7.500  kilograms  of  uranium 
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containing  approximately  74  kilograms 
of  the  isotope  uranium-235  (less  than 
one  percent  eruichment),  and  0.5  grams 
of  plutonium  which  is  contained  in 
nitric  acid.  The  material  will  be  shipped 
to  British  Nuclear  Fuels  pic  in  the 
United  Kingdom.  The  uranium  will  be 
recovered  and  stored  in  the  United 
Kingdom.  Title  to  the  recovered 
uranium  will  be  retained  by  the  United 
States  Department  of  Energy. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC,  on  July  27, 
1994. 

Edward  T.  Fei, 

Acting  Director.  Division  of  IntertiaUonal  and 

Regional  Security,  Office  of  Arms  Control  and 

Nonproliferation. 

(PR  Doc.  94-18783  Filed  8-1-94;  8:45  am) 
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Draft  Environmental  Impact  Staten>ent 
for  the  Safe  Interim  Storage  of  Hanford 
Tank  Wastes  at  the  Hanford  Site, 
Richland,  WA,  and  Announcement  of 
Public  Hearings 

AGENCY:  Department  of  Energy, 
action:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Safe  Interim  Storage  of  Hanford  Tank 
Wastes  Draft  Environmental  Impact 
Statement  (DOE/EIS-0212),  prepared 
jointly  with  the  Washington  Department 
of  Ecology  (Ecology).  The  draft  EIS  was 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  and  its  implementing 
regulations  and  the  Washington  State 
Environmental  Policy  Act  (SEPA) 
guidelines.  DOE  and  Ecology  have 
identified  the  need  to  resolve  near-term 
tank  safety  issues  associated  with 
Watchlist  tanks  identified  pursuant  to 
Section  3137  of  P.L.  101-510,  the 
National  Defense  Authorization  Aci  for 
Fiscal  Year  1991,  "Safety  Measures  for 
Waste  Tanks  at  Hanford  Nuclear 
Reservation,"  while  continuing  to 
provide  safe  storage  for  other  Hanford 
wastes.  This  would  be  an  interim  action 
pending  other  actions  that  could  be 
taken  to  convert  waste  to  a  more  stable 
form  based  on  decisions  resulting  from 
the  Tank  Waste  Remediation  System 
(TWRS)  Environmental  Impact 
Statement  (EIS).  The  purpose  for  this 


action  is  to  resolve  safety  issues 
concerning  the  generation  of 
unacceptable  levels  of  hydrogen  in  two 
Watchlist  tanks,  101-SY  and  103-SY. 
Current  planning  considers  retrieval  in 
dilute  form  of  waste  from  Tanks  101-SY 
and  103-SY,  hydrogen-generating 
•Watchlist  double  shell  tanks  (DSTs)  in 
the  200  West  area,  to  be  the  highest 
priority  action. 

DATES:  The  Department  invites 
comments  on  the  Draft  Statement  from 
all  interested  parties.  Written  comments 
or  suggestions  regarding  the  adequacy, 
accuracy,  and  completeness  of  the  Draft 
Statement  will  be  considered  in 
preparing  the  Final  Environmental 
Impact  Statement  (Final  Statement)  and 
should  be  received  by  September  19, 
1994.  Written  comments  received  after 
that  date  will  be  considered  to  the 
degree  practicable. 

The  Department  will  also  hold  three 
public  hearings  at  which  agencies, 
organizations,  and  the  general  public  are 
invited  to  present  oral  comments  or 
suggestions  on  the  Draft  Statement. 
Locations,  dates,  and  times  for  the 
public  hearings  are  provided  in  the 
sections  of  this  notice  entitled  "PUBLIC 
HEARINGS."  Written  and  oral 
comments  will  be  given  equal  weight 
and  will  be  considered  in  preparing  the 
Final  Statement.  Requests  for  copies  of 
the  Draft  Statement  and/or  Final 
Statement  or  questions  concerning  the 
project,  should  be  sent  to:  Dr.  Don 
Alexander,  U.S.  Department  of  Energy; 
or  Mr.  Geoff  Tallent,  Washington 
Department  of  Ecology  at  the  addresses 
noted  below. 

ADDRESSES:  Written  comments  on  the 
Draft  Statement  should  be  received  by 
September  19, 1994,  for  incorporation 
into  the  public  hearing  record.  Oral 
comments  will  be  accepted  at  the  public 
hearings.  Written  comments,  requests  to 
speak  at  the  hearings,  or  questions 
concerning  the  Safe  Interim  Storage  of 
Hanford  Tank  Wastes  OS.  should  be 
directed  to; 

Dr.  Donald  H.  Alexander,  U.S. 
Department  of  Energy,  P.O.  Box  550, 
MSIN  S7-51,  Richland.  WA  99352, 
(509) 372-2453 
Mr.  Geoff  Tallent,  Washington 
Department  of  Ecology,  P.O.  Box 
47600,  Olympia,  WA  99352,  (206) 
407-7112 

If  you  request  to  speak,  please 
indicate  at  which  hearing(s).  Envelopes 
should  be  labeled  "Safe  Interim  Storage 
of  Hanford  Tonk  Wastes,  Draft 
Environmental  Impact  Statement." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  Department's 
EIS  process  and  other  matters  related  to 
the  National  Environmental  Polic)'  Act. 


please  contact:  Ms.  Carol  M.  Borgslrom. 
Director,  Office  of  NEPA  Oversight  (EH- 
25),  U.S.  Department  of  Energy,  lOOO 
Independence  Avenue  SW., 
Washington,  D.C.  20585,  Telephone: 
(202)  586-4600  or  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background,  Purpose  and  Need  for  the 
Proposed  Action 

DOE  has  instituted  numerous  actions 
directed  toward  resolving  safety 
concerns  regarding  the  Watchlist  tanks. 
In  addition  to  tank-specific  safety 
evaluations,  DOE  is  currently  mitigating 
near-term  risk  of  fire  or  explosion 
involving  hydrogen  gas  generation  from 
Tank  101-SY  by  operating  a  mixer 
pump  which  modifies  the  rate  and 
mechanism  of  hydrogen  releases.  Mixer 
pump  installations  in  other  hydrogen- 
generating  Watchlist  tanks  may  also 
mitigate  the  near-term  risks  of  accidents. 
However.  DOE  has  identified  retrieval 
and  dilution  of  the  wastes  in  flammable 
gas-generating  Watchlist  tanks  as  the 
primary  mechanism  for  resolving  safely 
issues  which  would  assure  safe  storage 
of  these  wastes  during  the  interim  time 
frame  prior  to  implementing  decisions 
based  on  the  TWRS  EIS  that  might 
change  the  form  of  the  waste.  Retrieval 
of  the  waste  and  storage  in  a  dilute  form 
would  be  considered  remediation,  the 
final  step  in  safety  issue  resolution  of 
the  hydrogen  under  this  strategy,  while 
installation  and  operation  of  mixer 
pumps  would  be  considered  mitigation. 
Dilution  would  eliminate  the  generation 
of  unacceptable  levels  of  hydrogen  by 
altering  the  reactions  that  result  in 
hydrogen  build  up.  Mitigation  by  mixer 
pumps  would  eUmindfe  the 
mechanisms  by  which  hydrogen  gas 
concentrates  to  unacceptable  levels. 

Because  most  of  the  Watchlist  tanks 
are  at  or  near  capacity,  dilution  can  best 
be  accommodated  through  the  use  of 
other  tank  space  rather  than  dilution  In 
place.  Upon  review  of  available  lank 
space  and  considering  the  potential  for 
chemical  incompatibility  if  existing 
DSTs  were  to  be  used  as  receiver  tanks 
for  Watchlist  wastes.  DOE  is  proposing 
to  construct  additional  lank  space  to 
meet  the  need  in  the  near  term  for 
storage  of  diluted  wastes  thai  would  be 
retrieved  from  Watchlist  Tanks  101-SY 
and  103-SY. 

Environmental  Impact  Statement 
Preparation 

The  Draft  Statement  has  been 
prepared  in  accordance  with  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA).  as  implemented  in 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  (40  CFR  Part.-; 
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1500-1508)  ar  d  by  the  Department's 
Implementing  Procedures  (10  CFR  Part 
1021).  The  Dr  ft  Statement  has  been 
prepared  to  as  sess  the  potential  impacts 
of  both  the  pn  posed  action,  and 
reasonable  alti  matives  to  the  proposed 
action,  on  the  luman  and  natural 
environment. 

A  Notice  of  ntent  (Notice)  to  prepare 
the  Environmi  ntal  Impact  Statement 
and  hold  publ  c  scoping  meetings  in 
Spokane.  Richland,  and  Seattle, 
Washington.  I  ood  River  and  Portland. 
Oregon,  was  p  ublished  by  the 
Department  ir  the  Federal  Register  on 
January  28. 19  94.  The  Notice  invited 
oral  and  writti  n  comments  and 
suggestions  oi  the  proposed  scope  of 
the  Environmi  mtal  Impact  Statement, 
including  env  ronmental  issues  and 
alternatives,  aid  invited  pubic 
participation  in  the  NEPA  process. 
Overall,  scopi  ig  comments  were 
received  that  assisted  in  identifying 
major  issues  for  subsequent  in-depth 
analysis  in  th(i  Draft  Statement.  As  a 
result  of  the  scoping  process,  an 
Environmental  Impact  Statement 
Implementatidn  Plan  was  developed  to 
define  the  sco  >e  and  provide  further 
guidance  for  p  reparing  the 
Environmental  Impact  Statement. 

The  Draft  Si  atement  considers  the 
proposed  actii  >n  and  the  no-action 
alternative,  w  lich  includes  a  scenario 
that  reasonabkr  could  be  expected  to 
result  as  a  coiKequence  of  the  no-action 
alternative.  Irnpacts  to  the  affected 
environment,  geologic  resources, 
seismology.  v\  ater  resources  and 
hydrology,  ph  ysical  environment, 
radiation,  sound  level  and  noise, 
ecology  inclui  ling  threatened  and 
endangered  s]  lecies  (plant  and  animal), 
and  socioecot  omic  resources  (including 
environments  I  justice)  from 
■  construction  ( if  the  proposed  new  tanks 
have  been  an<  lyzed. 

The  Draft  S  atement  provides  an 
analysis  of  in  ormation  prepared  to 
evaluate  the  f  otential  environmental 
impacts  of  th<  proposed  construction 
and  operatior  of  six  new  tanks,  an 
initial  tank  re  rieval  system  and  cross- 
site  transfer  sistem.  and  associated 
facilities. 


Comment 

Availability 


Prqcedures 

Draft  Statement 


Copies  of  tl  ie  Draft  Statement  are 
being  distribi  ted  to  organizations, 
environment;  1  groups,  and  individuals 
known  to  be  i  nterested  in  or  affected  by 
the  proposed  project.  Additional  copies 
of  either  the  main  document  or 
appendices  tQ  the  main  volume  may  be 
obtained  by  contacting  the  Department 


as  provided  in  the  section  of  this  notice 
entitled  ADDRESS. 

Copies  of  the  Draft  Statement,  and 
major  documents  referenced  in  the  Draft 
Statement,  are  available  for  inspection 
at  the  locations  identified  below: 

(1)  U.S.  Department  of  Energy. 
Headquarters.  Freedom  of  Information 
Reading  Room.  lE-190  Forrestal 
Building.  1000  Independence  Avenue. 
SVV.,  Washington,  DC  10585,  (202) 
586-6020.  Monday-Friday:  9  a.m.  to 

4  p.m. 

(2)  U.S.  Department  of  Energy.  Richland 
Operations  Office.  Public  Reading 
Room.  Washington  State  University 
Tri-Cities,  100  Sprout  Road.  Room 
130W,  Richland,  WA  99352.  (509) 
376-8583.  Monday-Friday:  8  a.m.  to 
12  p.m.  and  1  p.m.  to  4  p.m. 

(3)  Suzzallo  Library,  SM25.  University 
of  Washington  Libraries.  University  of 
Washington.  Seattle.  WA  98185.  (206) 
543-915rf.  Monday-Thursday:  7:30 
a.m.  to  12  midnight.  Friday:  7:30  a.m. 
to  6:30  p.m.;  Saturday:  9  a.m.  to  5 
p.m.;  Sunday  12  p.m.  to  12  midnight. 

(4)  Foley  Center,  Gonzaga  University, 
East  502  Boone  Avenue,  Spokane,  WA 
99258,  (509)  328-4220,  Extension 
3125.  Summer  Hours:  Monday- 
Friday:  8  a.m.  to  9  p.m.;  Saturday:  10 
a.m.  to  6  p.m. 

(5)  Portland  State  University.  Branford 
Price  Millar  Library.  SW..  Harrison 
and  Park.  Portland.  OR  97207,  (503) 
725-3690. 

You  may  also  receive  a  copy  of  the 
Draft  Statement  by  calling  the  Hanford 
Cleanup  Hotline  toll-free  at  1-800-321- 
2000.  If  you  have  special 
accommodation  needs,  contact  Michelle 
Davis  at  (206)  407-7126  or  (206)  407- 
7155  Telecommunications  Device  for 
the  Deaf  (TDD). 

Written  Comments.  Interested  parties 
are  invited  to  provide  comments  on  the 
content  of  the  Draft  Statement  to  the 
Department  as  indicated  in  the  section 
of  this  notice  entitled  ADDRESS. 
Envelopes  should  be  labeled  "Safe 
Interim  Storage  of  Hanford  Tank  Wastes, 
Draft  Environmental  Impact  Statement." 
Comments  received  after  September  19, 
1994,  will  be  considered  to  the  extent 
practicable. 

Public  Hearings 

Procedures 

The  public  is  invited  to  provide  oral 
comments  on  the  Draft  Statement  to  the 
Department  at  the  scheduled  public 
hearings.  Advance  registration  for 
presentation  of  oral  comments  at  the 
hearings  will  be  accepted  up  to  the  day 
prior  to  the  scheduled  meeting  by 
calling  1-800-500-1660  (prior  to  3 
p.m.).  Requests  to  speak  at  a  specific 


time  will  be  honored  if  possible. 
Registrants  are  allowed  only  to  register 
themselves  to  speak  and  must  confirm 
the  time  they  are  scheduled  to  speak  at 
the  registration  desk  the  day  of  the 
hearing.  Persons  who  have  not 
registered  in  advance  may  register  to 
speak  when  they  arrive  at  the  hearings 
to  the  extent  that  time  is  available.  To 
ensure  that  as  many  persons  as  possible 
have  the  opportunity  to  present 
comrhents.  five  minutes  will  be  allotted 
to  each  speaker.  Persons  presenting 
comments  at  the  hearings  are  requested 
to  provide  the  Department  with  written 
copies  of  their  comments  at  the  hearing, 
if  possible.  Written  comments  sent  by 
mail  at  the  office  listed  in  the  ADDRESS 
section  above,  must  be  received  no  later 
than  September  19, 1994.  Envelopes 
should  be  labeled  "Safe  Interim  Storage 
of  Hanford  Tank  Wastes.  Draft 
Environmental  Impact  Statement." 

Hearing  Schedules  and  Locations. 
Public  Hearings  will  be  held  at  the 
following  locations,  times,  and  dates: 

1.  Portland.  Ofl— Tuesday,  August  30, 
1994.  Red  Lion/Lloyd's  Center.  1000 
N.E.  Multnomah.  Portland,  OR  97204. 
Phone:  (503)  281-6111,  Walter  Thayer 

2.  Pasco.  WA — ^Thursday,  September  1. 
1994.  Pasco  Red  Lion.  2525  North 
20th  Pasco.  WA  99302.  Phone:  1509) 
547-0701,  Robin 

3.  Spokane,  WA — Wednesday. 
September  7. 1994,  Spokane  Sheraton. 
N.  322  Spokane  Falls  Court.  Spokane. 
WA  99201.  Phone:  1  (800)  848-9600 
or (509) 455-9600. 

Conduct  of  Hearings.  The 
Department's  rules  and  procedures  for 
the  orderly  conduct  of  the  hearings  will 
be  announced  by  the  presiding  officer  at 
the  start  of  the  hearings.  The  hearings 
will  not  be  of  an  adjudicatory  or 
evidentiary  nature.  Speakers  will  not  be 
cross-examined,  although  the  presiding- 
officer  and  the  Department  of  Energy 
hearing  panel  members  will  respond  to 
comments  and  questions  from  the 
public.  In  addition,  the  Department  of 
Energy's  representatives  will  be 
available  to  discuss  the  project  in 
informal  conversations.  A  transcript  of 
the  hearing  will  be  prepared,  and  the 
entire  record  of  each  hearing,  including 
the  transcript,  will  be  placed  on  file  by 
the  Department  for  inspection  at  the  - 
public  locations  given  above  in  the 
COMMENT  PROCEDURES  section. 

Signed  in  Richland.  WA  this  20th  day  of 
July  1994,  for  the  United  States  Department 
of  Energy. 

Paul  F.X.  Dunigan.  Jr., 
NEPA  Compliance  Officer. 
[FR  Doc.  94-18781  Filed  8-1-94;  8:45  amj 
BILUNO  CODE  M50-01-P 


Federal  Register  /  Vol.  59,  No.  147  /  Tuesday,  August  2.  1994  /  Notices 


39331 


Federal  Energy  Regulatory 

Commission 

{Docket  No.  ER93-667-000,  et  al.J 

Public  Service  Electric  and  Gas 
Company,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings 

July  26,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Sen'ice  Electric  and  Gas 
Company 

|DockctNo.ER93-667-O00|  " 

Take  notice  that  on  March  24. 1993,' 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  initial  Rate 
Schedule  for  the  sale  of  Energy  and 
Capacity  to  Central  Vermont  F*ublic 
Service  Corporation  (Central  Vermont). 

In  re-^ponse  to  further  discussions 
with  Commission  Staff,  PSE&G  on  July 
■  21. 1994,  tendered  for  filing  the  First ' 
Supplemental  Agreement  by  and 
between  PSE&G  arid  Central  Vermont 
which  addresses  FERC  inquiries, 
defines  terminology, and  explains 
methodology.  ' 

Copies  ofthe  filing  were  served  upon 
Central  Vermont  and  the  New  Jersey 
Board  of  Public  Utilities. 

.Comment  dare:  August  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PSI  Energy,  Inc. 

IDocknt  No.  ER94^1473-000| 
Take  notice  that  PSI  Energy,  Inc. 

(PSI),  on  July  20,  1994.  tendered  for 

filing  an  Interchange  Agreement,  dated 

July  1, 1994,  between  PSI  and  Electric 

Clearinghouse,  Inc.  (ECIJ. 
The  hiterchange  Agreement  provides 

for  the  following  service  between  PSI 

andEQ: 

1.  Exhibit  A— Power  Sales  by  fiCI 

2.  Exhibit  B— Power  Sales  by  PSI 
Copies  of  the  filing  were  served  on 

Electric  Clearinghouse.  Inc.,  Texas 
Public  Utility  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  August  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinova  Power  Marketing,  Inc. 

IDocket  No.  ER94-1 475-000) 

Take  notice  that  on  July  20,  1994, 
Illinova  Power  Market fng.  Inc.  (IPMI) 
petitioned  the  Commission  for 
acceptance  of  IPMI  FERC  Tariff  No.  1; 
the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations  IPMI  is  an  indicated 


subsidiary  of  Illinova  Corp.,  the  parent 
company  of  Illinois  Power  Company. 
Comment  date:  August  9. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Valley  Electric  Corporation 

IDor.ket  No.  ER94-1476-O00| 

Take  notice  that  on  July  21,  1994. 
Ohio  Valley  Electric  Corporation 
(OVEC)  tendered  for  filing  Modification 
No.  8,  dated  as  of  January  19, 1994. 
(Mod.  No.  8)  to  the  Inter-Company 
Power  Agreement  dated  July  10,  1953, 
among  OVEC  and  certain  other  utilities 
(the  Inter-Company  Power  Agreement). 
,The  Inter-Company  Power  Agreement 
bears  the  designation  "Ohio  Valley 
Electric  Corporation  Rate  Schedule  FPC 
No.l-B." 

Mod.  No.  8  would  amend  the  Inter- 
Company  Power  Agreement  to  allow  for 
the  emergency  supply  of  pou^r  and 
energy  by  OVEC  fo  the  other  utilities 
that  are  parties  to  the  Inter-Company 
Power  Agreement,  as  well  as  for  the 
recovery  of  an  emergency  power 
surcharge  equal  to  the  estimated  load 
reduction  costs  of  OVEC's  sole  retail 
customer,  the  United  States  Department 
of  Energy.  OVEC  has  requested  an 
effective  date  of  Januarj- 19, 1994. 

Copies  of  the  filing  were  served  upon 
Appalachian  Power  Company.  The 
Cincinnati  Gas  &  Electric  Company. 
Columbus  Southern  Power  Company, 
The  Dayton  Power  and  Light  Company. 
Indiana  Michigan  Power  Company. 
Kentucky  Utilities  Company,  Louisville 
Gas  and  Electric  Company, 
Monongahela  Power  Company.  Ohio 
Edison  Company,  Ohio  Power 
Company,  Pennsylvania  Power 
Company.  The  Potomac  Edison 
Company,  Southern  Indiana  Gas  and 
Electric  Company,  The  Toledo  Edison 
Company,  West  Penn  Power  Company, 
the  Utility  Regulatory  Commission  of 
Indiana,  and  the  Public  Service 
Commission  of  Kentucky,  the  Public 
Service  Commissiori  of  Maryland,  the 
Public  Service  Commission  of  Michigan, 
the  Public  Utilities  Commission  of  Ohio, 
the  Public  Utility  Commission  of 
Pennsylvania,  the  State  Corporation 
Commission  of  Virginia  and  the  Public 
Service  Commission  of  West  Virginia.. 

Comment  date:  August  9, 1994.  in 
accordance  with  Standard  Paraj^raph  E 
at  the  end  of  this  notice. 

5.  United  Illuminating  Company 

IDocket  No.  ER94-1477-0O0J 

Take  notice  that  on  July  21.  1994,  The 
United  Illuminating  Company  (UI) 
submitted  for  a  supplement  to 
Appendix  B  of  its  Wholesale  Electric 
Sales  Tariff,  FERC  Electric  Tariff, 


Original  Volume  No.  2.  to  add  entities 
eligible  to  purchase  from  Ul  under  the 
Tariff. 

Copies  of  this  filing  have  been  served 
on  the  Connecticut  Commission  and  on 
the  entities  listed  on  the  supplement. 

Comment  date:  August  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Elcctrade  Corporation 

IDocket  No.  ER94-1478-OO0I 

Take  notice  that  Electrade 
Corporation  (Electrade)  on  July  21, 
1994,  tendered  for  filing  pursuant  to 
Rules  205  and  207  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.205.  385.207  (1993),  its  Rate 
Schedule  No.  1.  to  be  effective  60  days 
from  and  after  July  21   1994.  and  a 
petition  for  waivers  of  and  blanket 
Approvals  under  various  regulations  of 
the  Commission,  and  clarification  of 
jurisdiction  under  Section  201  of  the 
Federal  Power  At.t. 

Electrade  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  Electrades  marketing 
activities  will  include  purchasing 
capacity,  energy  and/or  transmission 
services  from  electric  utilities, 
qualifying  facilities  and  independent 
power  producers,  and  reselling  such 
power  to  other  purchasers.  Electrade 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  All  sales 
will  be  at  arms-length.  Electrade  is  not 
in  the  business  of  producing  or 
transmitting  electric  power.  Neither 
Electrade  nor  its  affiliate  currently  has  . 
or  contemplates  acquiring  title  to  any 
electric  power  transmission  or 
generation  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  prices 
mutually  agreed  upon  by  the  pun;haser 
and  Electrade. 

Comment  date:  August  9.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  Slate  Electric  &  Gas 
Corporation ) 

IDock.a  No  ER94- 14  79-0001 

Take  notice  that  on  Julv  21.  1994, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  Section  35.13  ofthe 
Federal  Energy  Regulatory 
Commission's  Regulations.  18  CFR 
35.13  (1993),  Amendment  No.  2  to  its 
Rate  St.hedule  FERC  No.  113.  pursuant 
to  which  may  sell  capacity  and 
associated  energy  to  Central  Hudson  Ga.s 
&  Electric  Corporation  (Central  Hud.son), 
NYSEG  requests  that  July  22.  1994.  be 
allowed  as  the  effective  date  ofthe  filing 
and  requests  waiver  ofthe  notice 
requirement  for  good  oiuse  shown. 
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NYSEG  served  copies  to  the  filing 
upon  the  New  York  State  Public  Service 
Commission  apd  Central  Hudson. 


di  te:  August  9, 1994,  in 
i  th  Standard  Paragraph  E 
tl  lis  notice. 


8.  University  (^generation.  Inc. 

IDocket  Nos.  QI^6-529-000  and  EL94-76- 
0001 

Take  notice  khat  on  July  15. 1994.  as 
amended  on  July  22. 1994.  University 
Cogeneration.Inc.  (Applicant),  of  4464 
Alvarado  Canyon  Road.  San  Diego, 
California  92120-4399.  tendered  for 
filing  a  Petition  For  Limited  Waiver  of 
the  Commission's  Regulations  under  the 
Public  Utility  J^egulatory  Policies  Act  of 
1978  (PURPAi  Applicant  requests  the 
Commission  t^  temporarily  waive  the 
efficiency  standard  for  qualifying 
cogeneration  facilities  as  set  forth  in 
Section  292.2(15. 18  CFR  292.205.  of  the 
Commission's  Regulations  with  respect 
to  its  9  MW  cogeneration  facility  located 
in  Chula  Vistai  California.  Specifically, 
Applicant  requests  waiver  of  the 
efficiency  standard  for  the  calendar  year 
1993  due  to  ai  unexpected  decrease  in 
the  demand  fdr  steam  by  its  unaffiliated 
steam  host. 

Comment  date:  September  1. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energ  ^  Regulatory  Commission, 
825  North  Ca:  litol  Street.  N.E., 
Washington,  i  ).C.  20426.  in  accordance 
\  and  214  of  the 
Rules  of  Practice  and 
CFR  385.211  and  18  CFR 
iuch  motions  or  protests 
should  be  file  d  on  or  before  the 
comment  datf .  Protests  will  be 

the  Commission  in 
determining  t  le  appropriate  action  to  be 
taken,  but  wi  1  not  serve  to  make 
protestants  pi  rties  to  the  proceeding. 
Any  person  v  ishing  to  become  a  party 
must  file  a  mi  »tion  to  intervene.  Copies 
of  this  filing  { re  on  file  with  the 
Commission  i  ind  are  available  for  public 
inspection 
Lois  D.  CasheL 
Secretary. 
jFR  Doc  94-td716  Filed  8-1-94;  8:45  am] 

BtLLMQ  COOE  67  7-01-P 


with  Rules  21 
Commission 
Procedure  (Ifi 
385.214).  All 


[Docket  No.  CP94-669-000,  t^  aL] 

CNG  Transmission  Corporation,  et  aL; 
Natural  Gas  Certificate  Filings 

July  25. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  CNG  Transmission  Corporation 

IDocket  No.  CP94-669-000) 

Take  notice  that  on  July  19. 1994, 
CNG  Transmission  Corporation  (CNGT). 
445  West  Main  Street,  Clarksburg.  West 
Virginia  26301,  filed  in  Docket  No. 
CP94-669-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
storage  service,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNGT  proposes  to  abandon  a  storage 
service  it  is  providing  to  UGI  Utilities, 
Inc.  (formerly  UGI  Corporation)  (UGI) 
under  CNGT's  Rate  Schedule  GSS-D 
Storage  Service,  and  pursuant  to  an 
agreement  dated  September  30. 1993. 
CNGT  states  that  666,667  Dekatherms  of 
storage  capacity  and  a  maximum  daily 
demand  of  6.667  Dekatherms  is 
provided  to  UGI. 

CNGT  explains  that,  upon  receipt  of 
the  requested  abandonment,  CNGT 
would  provide  UGI  with  GSS-Il  service 
under  Part  284  of  the  Commission's 
Regulations.  CNGT  states  that  the 
proposal  would  have  no  impact  on 
customers  since  the  proposal  involves 
the  conversion  by  UGI  of  Part  157 
service  to  a  corresponding  level  of  Part 
284  service. 

Comment  date:  August  15, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 

IDocket  No.  CP94-672-O001 

Take  notice  that  on  July  20, 1994, 
Colorado  Interstate  Gas  Company  (CIG). 
Post  Office  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP94-672-000.  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  certain  natural  gas  facilities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  its  application,  CIG  proposes  to 
abandon  by  sale  or  exchange  to 
Associated  Natural  Gas,  Inc.  (ANGI)  the 
Spindle  Compressor  Station  and 
appurtenant  facilities  located  in  Weld 
County.  Colorado.  The  compressor 
station  consists  of  5  compressor  units 
totaling  2.296  horsepower.  The 
jurisdictional  facilities  will  be  sold  or 


exchanged  at  their  net  book  value  at  the 
time  of  transfer.  CIG  states  that  the  net 
book  value  of  thfe  jurisdictional  facilities 
on  May  31. 1994,  was  $679,693.  CIG 
states  that  the  Spindle  facilities  would 
become  part  of  ANGI's  non- 
jurisdictional  facilities. 

Comment  date:  August  15.  1994.  in 
accordance  wrth  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

IDocket  No.  CP94-673-000) 

Take  notice  that  on  July  20, 1994. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street.      • 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP94-673-000  a  request 
pursuant  to  Section  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas 
Policy  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  operate 
one  small  volume  measuring  station  and 
appurtenant  facilities  to  provide 
increased  natural  gas  deliveries  to 
Southern  Union  Gas  Company 
(Southern  Union),  under  Northern's 
existing  rate  schedules  to  accommodate 
new  commercial  service  to  Seaboard 
Farms  of  Oklahoma  (Seaboard),  an  end 
user  located  in  Texas  County, 
Oklahoma,  and  to  continue  service  to  an 
existing  farm  tap  customer,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  the  estimated 
volumes  proposed  to  be  delivered  to 
Southern  Union  for  Seaboard  are  200 
Mcf  on  a  peak  day  and  73.000  Mcf 
annually. 

Northern  also  states  that  it  is  not 
proposing  any  new  facilities  pursuant  to 
this  request. 

Northern  further  states  that  a  copy  of 
this  filing  has  been  mailed  to  each  of  the 
affectfti  state  commissions. 

Comment  date:  September  8. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wiihin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  afler  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  profeist,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  «4-18717  Filed  8-1-94;  8:45  am| 
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[Docket  No.  RP94-327-0001 

Florida  Gas  Transmission  Co.,  Notice 
of  Tariff  Filing 

Inly  27.  1994. 

Take  notice  that  on  July  25, 1994. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 


Volume  No.  1,  the  following  tariff 
sheets: 

First  Revised  Sheet  No.  166 
First  Revised  Sheet  No.  177A 
.Second  Revised  Sheet  No.  178 

In  its  restructuring  orders,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  has  indicated  that 
capacity  release  programs  should  be 
designed  so  as  to  promote  the  maximum 
use  of  such  programs,  thus  making  the 
maximum  amount  of  unused/excess 
•  capacity  available  to  potential  shippers. 
FGT  states  that  it  is  filing  the  above 
tariff  sheets  to  reflect  certain  revisions 
to  the  permanent  release  provisions  of 
its  capacity  relinquishment  mechanism 
which  are  necessary  in  order  to 
continue  to  promote  the  Commission's 
desire  to  allow  the  maximum  amount  of 
participation  in  the  capacity 
relinquishment  program  while  at  the 
same  time  not  degrading  FGT's  standing 
in  the  financial  community. 

FGT  notes  that  in  recently  issued 
orders,  the  Commission  has  .stated  that 
FGT  must  follow  an  "industry 
standard"  of  allowing  a  party  to  acquire 
transportation  service  upon  the 
tendering  of  a  three-month  prepayment 
regardless  of  the  term  of  the  underlying 
service  agreement.  Specifically, 
pursuant  to  the  Commission's  "Order 
Granting  Clarification"  ("May  31 
Order"),  FGT  states  that  any  party 
apparently  may  now  acquire 
relinquished  capacity  on  a  pennanent 
basis  on  the  FCT  system  by  providing 
an  escrow  account  in  an  amount  equal 
to  the  charge  for  only  three  (3)  months' 
service.  Thereafter,  the  Relinquishing 
Shipper  would  not  be  liable  for  any 
further  obligations.  FGT  believes  that  an 
unintended  result  of  the  May  31  Order 
is  that  a  creditworthy  shipper  may  now 
permanently  relinquish  capacity  to  an 
uncreditworthy  shipper.  Since  the 
creditworthy  Relinquishing  Shipper 
would  have  no  further  liability,  FGT 
states  that  its  financial  standing  would 
be  adversely  affected  because  FGT  could 
only  look  to  the  uncreditworthy 
Acquiring  Shipper  with  potentially  no 
assets  for  payment. 

In  view  of  the  potential  consequences 
of  the  May  31  Order,  FGT,  by  this  filing, 
is  responding  to  the  Commission's  prior 
express  invitation  for  FGT  to  propose  an 
alternative,  reasonable  means  to  assure 
payment.  The  instant  tariftfiling 
proposes  a  reasonable  alternative 
method  to  assure  payment  to  FGT  with 
very  limited  tariff  changes.  The  instant 
proposal  would  apply  only  to 
permanent  relinquishments. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
IX;  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  3, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil, 
Secretary. 

|FR  Doc  94-18715  Filed  1^-1-94;  845  .mi) 
BILUNG  CODE  •7t7-01-M 


[Docket  Nos.  RP94-72-000  and  RP92-S9- 
000] 

Iroquois  Gas  Transmission  System, 
L.P;  Informal  Settlement  Conference 

July  27.1994. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Tuesday,  August  2. 1994, 
at  10:00  a.m..  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  ol 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street^  N.E. 
Washington,  DC.  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Mollis  J.  Alpert  at  (202)  208- 
0783  or  Betsy  R.  Carr  at  (202)  208-1240. 
Lois  D.  Cashell, 
Secretiiry. 

IFR  Doc.  94-18706  Filed  8-1-94;  8:45  iiitij 
BILLING  COOE  6717-01-M 


TDocket  No.  RP94-32&-000] 

K  N  Interstate  Gas  Transmission  Ca; 
Notice  of  Tariff  Filing 

July  27. 1994.- 

Take  notice  that  on  July  25,  1994,  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  an  application  and 
proposed  Original  Volume  Nos.  1-C  and 
1-D.  KNI  states  that  the  proposed 
Original  Volume  Nos.  1-C  and  1-D  are 
to  apply  solely  to  its  Buffalo  Wallow 
System  and  will  enable  KNI  to 


39334 


Federal  Register  /  Vol.  59.  No.  147  /  Tuesday,  August  2.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  147  /  Tuesday.  August  2.  1994  /  Notices 


39335 


implement  he  following  market  center 
services  on  that  system:  (1)  Firm  and 
interruptibl  s  transportation  (Rate 
Schedules  I T-BW  and  IT-BVV):  and  (2) 
an  optional  Aggregation  Pooling  Service 
available  as  a  component  of  Rate 
Schedules  I  T-BW  and  IT-BVV.  KNI 
requests  th4  authority  to  charge  market- 
based  rates  for  all  services  performed 
pursuant  to  Rate  Schedules  FT-BW  and 
IT-BW. 

KNI  also  ■equests  that  the  tendered 
volumes  be  accepted  for  filing  and 
permitted  to  become  effective  on 
October  1.    994,  without  suspension. 

Finally,  I NI  requests  that  the 
Commissioi  i  waive  the  notice 
requiremen  ts  of  §  154.22  of  the 
Commissio  i"s  Regulations  to  permit 
KNI  to  subi  lit  the  instant  filing  more 
than  60  daj  s  before  the  proposed 
effective  date  of  October  1, 1994.  for 
proposed  C  riginal  Volume  Nos.  1-C  and 
l-D  and  thi  it  the  Commission  waive  all 
other  reguli  itions  that  may  otherwise  be 
applicable  i  lo  as  to  permit  proposed 
Original  Vc  lume  Nos.  1-C  and  l-D  to 
become  effictive  as  of  October  1. 1994. 

KNI  state  >  that  copies  of  the  filing 
were  serve<  upon  KNI's  customers  and 
interested  { ublic  bodies. 

Any  pers  m  desiring  to  be  heard  or  to 
protest  saic  application  should  file  a 
motion  to  i  itervene  or  protest  with  the 
Federal  En(  rgy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washingtoi  i.  DC  20426.  in  accordance 
with  §§38!  .214  and  385.211  of  the 
Commissio  I's  Rules  and  Regulations. 
All  such  m  )tions  or  protests  should  be 
filed  on  or  )efore  August  3. 1994. 
Protests  wi  1  be  considered  by  the 
Commissio  [1  in  determining  the 
appropriat<  action  to  be  taken,  but  will 
not  serve  t(  make  protestants  parties  to 
the  procee(  ings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  ( k>pies  of  this  application  are 
on  file  witl  the  Commission  and  are 
available  f<  r  public  inspection  in  the 
Public  Reft  rence  Room. 
Lois  O.  Casli  M. 
Secretary. 
jFR  Doc.  94  18711  Filed  8-1-94:  8:45  ami 

BltUf«C  COOC  S7I7-0I-M 


Niagara 
of  Filing 

luly  22.  199 

Take  not  ice 
Niagara  M(  hawk 
(NMPC)  tei  idered 
Federal  En  jrgy 
.an  execute  1 
NMPC  and 


[Docket  No.  ER94-1 467-000] 

Mittawk  Power  Corp.;  Notice 


that  on  luly  18, 1994. 
Power  Corporation 
for  filing  with  the 
Regulatory  Commission 
Service  Agreement  between 
lC8cE  Power  Marketing 


(LG&E).  This  service  Agreement 
specifies  that  LG&E  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  NMPC's  Power  Sales  Tariff 
designated  as  NMPC's  FERC  Electric 
Tariff,  Original  Volume  No.  2.  This 
Tariff,  approved  by  FERC  on  April  15. 
1994.  and  which  has  an  effective  date  of 
March  13, 1993,  will  allow  NMPC  and 
LG&E  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
sell  to  LG&E  capacity  and/or  energy  as 
the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
July  18. 1994.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Ser\'ice 
Commission  and  LG&E. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  5. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli. 
Secretary. 
IFR  Doc.  94-18714  Filed  8-1-94;  8:45  am] 

BILUNG  CO0€  6T17-01-M 

[Docket  No.  RP94-274-001] 

Northern  Natural  Gas  Co.,  Notice  of 
Filing  of  Supplemental  Material 

luly  27.  1994. 

Take  notice  that  on  luly  18.  1994. 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing 
supplemental  information  in  Docket  No. 
RP94-274-001. 

Northern  states  that  the  filing  is  being 
made  to  comply  with  Commission  order 
in  Docket  No.  IiP94-274-000. 

Northern  states  that  copies  of  the 
supplemental  material  are  being  mailed 
to  Northern's  affected  jurisdictional 
customers,  interested  state 
commissions,  and  those  appearing  on 
the  RP94-274-000  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Cpmmission. 


825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  3. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli. 
Secretary. 

IFR  Doc.  94-18710  Filed  8-1-94:  8:45  ami 
BILUNG  COOE  S7I7-01-M 


[Docket  No.  ES94-31-000  and  ES94-31- 
001] 

PacifiCorp;  Notice  of  Application 

July  27.  1994. 

Take  notice  that  on  July  19. 1994.  and 
July  22. 1994.  PacifiCorp  filed  an 
application  and  an  amendment  under 
§  204  of  the  Federal  Power  Act  seeking 
authorization  (1)  to  issue  and  sell  its 
short-term  commercial  paper  (Paper)  in 
the  U.S.  or  overseas  in  an  aggregate 
principal  amount  not  to  exceed  $750 
million  outstanding  at  any  one  time  and 
(2)  to  issue  its  short-term  promissory 
notes  to  and  borrow  from  commercial 
banks  under  a  364-day  revolving  credit 
agreement  (Agreement)  in  an  aggregate 
principal  amount  not  to  exceed  $150 
million  outstanding  at  any  one  time: 
provided  that  the  aggregate  principal 
amount  of  Paper  and  borrowings  under 
the  Agreement  not  exceed  $750  million 
outstanding  at  any  one  time.  Such 
authority  shall  be  effective  for  a  two- 
year  period  commencing  upon  the 
issuance  of  the  Commission's  letter 
order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  12. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc  94-18708  Filed  8-1-94;  8:45  am) 
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[Docket  No.  ES94-32-000] 

Robbins  Resource  Recovery  Partners, 
LP.,  Notice  of  Application 

July  27,  1994. 

Take  notice  that  on  July  21, 1994, 
Robbins  Resource  Recovery  Partners. 
LP.  (RRRP)  filed  an  application  under  . 
§  204  of  the  Federal  Power  Act  seeking 
authorization  for  RRRP  to  assume  an 
obligation  with  respect  to  $390  million 
in  long-term  taxable  and  tax  exempt 
bonds  to  be  issued  by  the  Village  of 
Robbins,  Illinois  for  the  construction  of 
a  waste  energy  project. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  10. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedmg. 
Any  person  wishing  to  beK:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
SecKtory. 
IFR  Doc  94-18707  Piled  8-1-94;  8;45  am) 

BILUNO  COOC  •717-01-M 


[Docket  No.  nP94-202-000] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Technical  Conference 

luly  27,  1994. 

In  the  Commission's  order  issued  on 
June  3. 1994.  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Thursday, 
August  18, 1994,  at  10:00  a.m.  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE..  Washington,  DC 
20426 


All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Casbell, 

Secretory. 

IFR  Doc.  94-18709  Filed  8-1-94;  8:45  am] 

BILUNG  COOE  e717-01-M 


[Docket  No.  RP92-1 37-026] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  Of  Refund  Report 

July  27. 1994. 

Take  notice  that  on  April  11, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  report 
summarizing  refunds  disbursed  on 
April  8, 1994,  to  natural  gas  purchasers 
under  TGPL's  rate  schedules  FS  and 
OFS.  These  refunds  pertain  to  the 
transp>ortation  service  provided  in 
conjunction  with  sales  under  these  rate 
schedules. 

On  December  16, 1993.  TGPL  filed  a 
request  to  accelerate  partial  refunds  in 
advance  of  the  date  provided  under 
Article  IV  of  the  settlement  approved  by 
the  Commission  on  November  4, 1993, 
in  Docket  No.  RP92-137-015.  The 
request  was  granted  by  the  Commission 
on  February  14. 1994.  in  Docket  Nos. 
RP92-1 37-021,  et  al.  subject  to  TGPL 
making  refunds  to  all  affected  parties. 

TGPL  states  that  the  refunds  were 
calculated  for  the  locked-in  period  from 
September  1. 1992.  through  October  31, 
1993,  based  on  the  difference  between 
the  amounts  billed  and  the  amounts 
computed  using  the  settlement  rates. 
TGPL  states  that  its  report  shows 
refunds  totalling  $4,992,548.05, 
including  $309,299.95  of  interest. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  ( 1 8  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  3, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil, 
Se<retQry. 

(FR  Doc.  94-18712  Filed  8-t-94, 8:45  am  J 
BILLINO  CODE  e717-01-M 


[Docket  No.  RP92-137-028] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Refund  Report 

July  27.  1944. 

Take  notice  that  on  June  8, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  field  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  report  .summarizing 
refunds  made  on  May  31.  1994.  These 
refunds  consisted  of  excess  interruptible 
transportation  revenues,  and  were  made 
in  accordance  with  Article  V  of  TGPL's 
May  3, 1993.  Stipulation  and  Agreement 
(Settlement).  The  Commission  approved 
that  settlement  on  November  4,  1993.  in 
Docket  No.  RP92-137-015.  and  issued 
an  order  on  rehearing  on  February  14. 
1994,  in  Docket  No.  RP92-137-021. 
According  to  TGPL,  refunds,  with 
interest,  were  made  to  all  firm  shippers 
utilizing  firm  transportation  contracts 
(excluding  those  with  rates  based  on  an 
incremental  cost  of  service)  and  to  GSS 
customers.  TGPL  states  that  the  refund 
covers  the  period  September  1, 1992. 
through  October  31, 1993.  TGPL  further 
states  that  the  refunds  for  September  1 , 
1992,  through  August  31.  1993,  totalled 
$15,786,588.44.  while  the  rehinds  for 
September,  1993.  and  October.  1993. 
were  $785,168.13  and  $1,244,126.95. 
respectively. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  3.  1994. 
Protests  will  be  considened  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli, 
Secretary. 
IFR  Doc.  94-18713  Filed  8-1-94;  8;45  am) 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  announces  the  procedures  for 
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the  disbursement  of  $56,149.35  (plus 
accrued  inter^t)  that  Telum.  Inc. 
remitted  to  thte  DOE  pursuant  to  a 
Consent  Orde  ■  entered  into  by  the  DOE 
and  Telum.  T  le  OHA  has  determined 
that  the  hinds  will  be  distributed  in 
accordance  w  th  the  DOE's  special 
refund  procet  ures.  10  CFR  Part  205. 
Subpart  V. 

DATES  AMD  AOpRESSES:  The  Application 
for  Refund  mpt  be  filed  in  duplicate, 
addressed  to  TTelum  Special  Refund 
Proceeding."  and  sent  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue. 
S.W..  Washington.  DC  20585. 

The  application  should  display  a 
prominent  refcrence  to  Case  Number 
LEF-0114  ana  be  postmarked  no  later 
than  October  Bl.  1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Richard  W.  Dugan.  Associate  Director, 
Andrew  W.  Bfeckwith,  Staff  Analyst. 
Office  of  Heamngs  and  Appeals,  1000 
Independence  Avenue.  S.W., 
Washington.  DC  20585.  (202)  586-2860 
(Dugan).  (202|  586-4921  (Beckwith). 
SUPPt-EMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c). 
notice  is  herepy  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  land  Order  sets  forth  the 
procedures  thlat  the  DOE  has  formulated 
to  distribute  tnonies  that  have  been 
remitted  by  Telum,  Inc.  to  the  DOE  to 
settle  possible  pricing  violations  with 
respect  to  its  tale  of  middle  distillates. 
The  DOE  is  cirrently  holding 
$56,149.35  injan  interest-bearing  escrow 
account  pending  distribution. 

The  OHA  ms  determined  to  distribute 
these  funds  iii  a  refund  process  in 
which  we  wil  accept  a  refund  claim 
from  the  part; '  injured  as  a  result  of 
Telum  "s  alleg  jd  overcharges.  The 
specific  requirements  that  the  applicant 
must  meet  in  order  to  receive  the  refund 
are  set  out  in  Section  in  of  the  Decision. 
The  claimant  who  meets  these  specific 
requirements  will  be  eligible  to  receive 
a  refund  of  th  e  entire  consent  order 
amount  plus  my  accrued  interest.  In  the 
event  that  a  valid  refund  application  is 
not  filed,  the  iinds  will  be  used  for 
indirect  restil  ution  in  accordance  with 
the  provisions  of  the  Petroleum 
0\'ercharge  a  id  Distribution  Act  of 
1986. 15  U.S. ::.  §§  4501^507. 

The  Applic  ation  for  Refund  must  be 
pos;marked  r  o  later  than  90  days  after 
publication  o "  this  Decision  and  Order 
in  the  Federal  Register.  Instructions  for 
the  completic  n  of  the  refund  application 
are  set  forth  i  i  the  Decision  that 
immediately  'ollows  this  notice.  The 
application  s  lould  be  sent  to  the 
address  liste<  at  the  beginning  of  this 
notice. 


All  submissions,  except  those 
containing  confidential  information, 
will  be  made  available  for  public 
inspection  between  the  hours  of  1  p.m. 
and  5  p.m.,  Monday  through  Friday, 
except  federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue. 
S.W.,  Washington.  D.C.  20585. 

Dated:  |uly  25,  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

July  25. 1994. 

Implementation  of  Special  Befund 
Procedures 

Name  of  Firm:  Telum,  Inc. 
Date  of  Filing:  Octotjer  7, 1993 
Case  Numt)er:  LEF-0114 

!n  accordan'^e  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  C.F.R.  Part  205.  Subpart  V,  the 
Economic  Regulatory  Administration  (ERA) 
of  the  IX)E  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings  and 
Appeals  (OHA)  on  October  7,  1993.  The 
petition  requests  that  OHA  formulate  and 
implement  procedures  for  the  distribution  of 
hinds  received  pursuant  to  a  consent  order 
entered  into  by  the  DOE  and  Telum,  Inc. 
(Telum). 

I.  Background 

Telum  was  a  "reseller-retailer"  of  "covered 
products"  as  those  terms  were  defined  in  6 
CFR  150.352  and  10  CFR  212.31.  Therefore, 
Telum  was  required  to  price  middle  distillate 
fuel  in  accordance  with  the  price  rule  of  the 
Mandatory  Petroleum  Price  Regulations  set 
forth  at  10  CF.R.  Part  212,  Subpart  F,  and 
antecedent  regulations  at  6  CF.R.  Part  150. 
Subpart  L.  As  a  result  of  an  audit,  the  ERA 
alleged  that  Telum  and  entities  under 
Telum's  direction  violated  the  price 
regulations  in  sales  of  middle  distillate  fuel ' 
to  Salt  River  Project  (Salt  River)  during  a  five 
month  period  from  December  1, 1973, 
through  April  30, 1974  (the  audit  period).* 
The  auditors  determined  that  during  this 
period  Telum  made  sales  of  middle 
distillates  to  Salt  River  at  prices  in  excess  of 
the  maximum  lawful  selling  price  (MLSP) 
permitted  by  the  regulations.  Consequently, 
the  ERA  issued  a  Proposed  Remedial  Order 
(PRO)  to  Telum  on  May  28, 1980.  alleging 
pricing  violations  in  the  sale  of  middle 
distillate  fuel  to  Salt  River.  After  revising  its 
selection  of  the  "nearest  comparable  outlet" 
with  regard  to  the  "new  market" 
determination  under  10  CFR  212.111(b).  the 


*  Telum  was  incorporated  as  Bonus  Oil  Company 
on  August  13,  1968.  Bonus  Oil  Company's  name 
was  changed  to  Telum.  Inc.  effective  December  3. 
1974.  For  the  purposes  of  this  Decision,  we  will 
refer  to  the  firm  only  as  Telum. 

The  other  entities  under  Telum's  direction,  as 
listed  in  the  consent  order,  are:  Industrial  Fuels. 
Inc..  an  Arizona  Corporation,  and  Giraud 
Corporation,  a  Utah  corporation. 


ERA  issued  an  Amended  PRO  on  Septemt)er 
15. 1986,  alleging  that  Telum  had 
overcharged  Salt  River  in  its  sales  of  middle 
distillate  fuel  in  the  amount  of  5357,587.  On 
April  7. 1988,  that  Amended  PRO  was 
remanded  by  OHA  to  the  ERA  for  a  new 
determination  regarding  Telum's  nearest 
comparable  outlet  and  a  recalculation  of 
MLSPs  and  any  overcharges  in  sales  to  Salt 
River.  Telum.  Inc.,  17  DOE  1 83.010  (1988). 

The  ERA  did  not  issue  a  second  Amended 
PRO.  Instead,  on  May  30,  1990.  the  DOE    • 
entered  into  "a  consent  order  (No. 
820H00020Z)  with  Telum  to  resolve  all 
administrative  and  civil  claims  related  to 
Telum's  compliance  with  the  Federal 
petroleum  price  and  allocation  regulations  in 
its  resale  transactions  of  petroleum  products 
during  the  period  Decemtwr  1,  1973  through 
April  30, 1974.  Specifically,  Telum  agreed  to 
remit  560,000,  plus  interest,  to  the  DOE  for 
deposit  in  an  interest-bearing  escrow 
account.  Telum  has  remitted  $56,149.35  to 
the  DOE.  consisting  of  $51,626.18  toward 
payment  of  the  $60,000  principal  amount 
due  and  S4.523.17  toward  payment  of 
interest  due  on  principal.  "The  DOE  has 
authorized  a  write-off  of  the  remainder  of  the 
amount  due  for  reasons  of  uncollectability. 
Telum  is  no  longer  in  business,  and  Earl  K. 
Cook,  the  former  president  of  Telum.  has 
indicated  that  he  is  unable  to  pay  the 
remainder  of  the  amount  due.  As  of  )une  30, 
1994,  $9,615  in  interest  had  accrued  in  the 
DOE  escrow  account  on  the  amount  paid  by 
Telum. 

On  May  31 ,  1994,  we  issued  a  Proposed 
Decision  and  Order  in  which  we  determined 
that  it  was  appropriate  to  establish  a  special 
refund  proceeding  with  respect  to  the  Telum 
consent  order  fund.  In  that  Proposed 
Decision,  we  tentatively  set  forth  procedures 
to  distribute  a  refund  to  the  party  that  was 
injured  by  Telum's  alleged  pricing  violations 
in  sales  of  middle  distillates  during  the 
consent  order  period.  Specifically,  we 
proposed  that  Salt  River,  the  party  injured  by 
Telum's  alleged  pricing  violations,  be  eligible 
for  the  entire  consent  order  fund  plus 
accrued  interest.  The  Proposed  Decision  was 
published  in  the  Federal  Register  on  )une  6, 
1994  (59  Fed.  Reg.  29289),  and  comments  on 
the  proposed  refund  mechanism  were  to  be 
submitted  within  30  days  of  that  date.  No 
comments  regarding  the  Proposed  Decision 
and  Order  were  received.  Accordingly,  we 
have  determined  that  the  proposed 
procedures  should  be  adopted. 

The  purpose Tof  this  Decision  and  Order  is 
to  establish  procedures  to  he  used  for  filing 
and  processing  Salt  River's  claim  to  a  refund 
in  this  matter.  This  Decision  sets  forth  the 
information  that  Salt  River  should  submit  in 
order  to  receive  the  entire  Telum  consent 
order  fund. 

I.  Jurisdiction 

The  procedural  regulations  of  the  DOE  set 
forth  general  guidelines  by  which  the  Office 
of  Hearings  and  Appeals  may  formulate  and 
implement  a  plan  of  distribution  for  funds 
received  as  a  result  of  an  enforcement 
proceeding.  10  CF.R.  Part  205.  Subpart  V.  It 
is  the  DOE  policy  to  use  the  Subpart  V 
process  to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
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Appeals  to  fashion  procedures  to  distribute 
refunds  obtained  as  part  of  consent  orders, 
see  Office  of  Enforcement,  9  DOE  ^  82.553 
(1982):  Office  of  Enforcement.  9  DOE 
i  82,508  (1981);  Office  of  Enforcement,  8 
DOE  182.597  (1981).  As  we  stated  in  the 
Proposed  Decision,  we  have  determined  that 
a  Subpart  V  proceeding  is  an  appropriate 
method  for  distributing  the  Telum  consent 
order  fund.  Therefore,  we  will  grant  the 
EflA's  petition  and  assume  jurisdiction  over 
distribution  of  the  fund. 

11.1.  Refund  Procedures 
A.  Refund  Claimant 

In  the  Proposad  Derision,  we  determined 
that  insofar  as  possible  the  consent  order 
fund  should  be  distributed  to  the  customer  of 
TsluiTi  who  was  injured  by  the  alleged 
overcharges.  Sah  River,  the  only  Telum 
customer  who  made  purchases  during  the 
con.ser.t  order  period  \]\i\X  were  covered  by 
the  PRO  and  Amended  PRO,  is  the  only  ' 
Telum  customer  we  identified  as  likely  to 
have  been  injured  by  the  alleged  overcharges. 
Although  the  Telum  consent  order  covers  all 
sales  of  'covered  products"  by  Telum  for  the 
period  December  1, 1973  through  April  30, 
1974,  the  ERA  audit  files,  the  PRO,  and  the 
Amended  PRO  are  all  based  only  on  sales  by 
Telum  to  Salt  River.  The  consent  order,  while 
lacking  in  specificity,  was  clearly  arrived  at 
•  in  order  to  settle  this  one  outstanding 
enforcement  issue.  We  are  thus  able  to  use 
the  information  contained  in  the  audit  files 
for  guidance  as  to  the  identity  of  Telum's 
injured  customer  and  the  extent  of  the 
alleged  overcharges,  as  we  have  done  in  some 
prior  refund  proceedings.  See,  e.g.,  Howard 
Oil  Co..  15  DOE  1 85,072  (1986). 
Consequently,  we  are  establishing  a  claims 
procedure  in  which  Salt  River  may  apply  for 
a  refund  equal  to  the  entire  consent  order 
fund.  Limiting  the  universe  of  applicants  to 
Salt  River  allows  us  to  fashion  a  refund  plan 
that  will  correspond  most  closely  to  the 
alleged  overcharges  settled  by  the  consent 
order.  See  Consumers  Oil  Co.,  13  DOE 
185,226  (1985)rMonon  Corp..  12  DOE 
1  85,014  (1984). 

In  prior  refund  proceedings,  in  order  to 
receive  a  full  refund,  claimants  whose  prices 
for  goods  and  services  are  regulated  by  a 
governmental  body,  e.g.,  a  public  utility, 
have  not  been  required  to  provide  a  detailed 
showing  of  injury.  See,  e.g.,  Dorchester  Gas 
Corp..  14  DOE  1 85,240  at  88,451  (1986). 
Instead,  regulated  firms  have  been  required 
to  (i)  Certify  that  they  will  pass  any  refund 
received  through  to  their  customers,  (ii) 
provide  us  with  a  fijll  explanation  of  how 
they  plan  to  accomplish  the  restitution,  and 
(iii)  certify  that  they  will  notify  the 
appropriate  regulatory  body  of  the  receipt  of 
the  refund.  Id.  These  requirements  are  based 
on  the  presumption  that,  with  respect  to  a 
regulated  firm,  any  overcharges  would  have 
been  routinely  passed  through  to  its 
customers.  Similarly,  any  refunds  received 
should  be  passed  through  to  its  customers. 
We  have  been  informed  by  Salt  River  that 
the  nature  of  its  business  is  that  of  a 
municipal  public  power  utility  whose  rates 
for  electricity  are  set  by  a  publicly-elected 
Board  of  Directors  (i.e.,  a  governmental 
body).  See  -Memorandum  of  April  29, 1994 


Telephone  Conversation  between  John  Egan, 
Spokesperson  for  Salt  River,  and  Andrew 
Beckwith,  OHA  Staff  Analyst.  We  have 
determined,  therefore,  that  Salt  River  is  a 
regulated  firm  as  that  categor>'  is  defined 
above.  See  City  of  Lubbock,  18  DOE  1 85,116 
(1988).  Accordingly,  we  have  determined 
that  Sail  River,  as  a  regulated  firm,  need  not 
make  a  showing  that  it  was  injured  by  the 
alleged  overcharges.  However,  Salt  River  will 
be  required  to  comply  with  the  stipulations 
outlined  above  that  are  incumbent  upon 
regulated  firms  when  submitting  an 
Application  for  Refund, 

B.  Calculation  of  Refund  Amount 

As  stated  above,  the  ERA  audit  files 
identify  Salt  River  as  the  Telum  customer 
injured  by  the  alleged  overcharges  that  were 
the  subject  of  the  consent  order.  In  the 
Proposed  Decision,  we  indicated  oiir 
intention  to  find  Salt  River  eligible  for  the 
■  entire  amount  of  the  consent  order  fund  as 
restitution  for  the  alleged  overcharges.  We 
received  no  comments  in  opposition  to  this 
proposal  and  therefore  shall  ad'T.t  it  In 
addition.  Salt  River  will  be  eVi^^yole  to  receive 
all  of  the  interest  that  has  accrued  on  the 
consent  order  furid. 

C  Application  for  Refund  Procedures 

An  Application  for  Refund  may  now  be 
filed  by  Salt  River.  Salt  River's  Application 
must  he  postmarked  within  90  days  after 
publication  of  this  Decision  and  Order  in  the 
Federal  Register.  See  10  CF.R.  §  205.286. 
The  application  must  be  in  writing,  signed  by 
an  authorized  representative  of  Salt  River, 
and  specify  that  it  pertains  to  the  Telum,  Inc. 
consent  order  fund.  Case  No.  LEF-0114. 

Salt  River's  Application  for  Refund  must 
he  filed  in  duplicate.  A  copy  of  the 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room  of 
the  Office  of  Hearings  and  Appeals.  Room 
lE-234, 1000  Independence  Avenue,  S.W., 
Washington,  DC.  If  Salt  River  believes  that  its 
application  contains  confidential 
information,  it  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  information  that  it  claims  is 
confidential  has  been  deleted,  together  with 
a  statement  specifying  vyhy  any  such 
infoiTnation  is  privileged  or  confidential. 

The  application  must  also  indicate  whether 
the  applicant  or  any  person  acting  on  its 
instructions  has  filed  or  intends  to  file  any 
other  application  or  claim  of  whatever  nature 
regarding  the  matters  at  issue  in  the 
underlying  Telum  enforcement  proceeding. 
Salt  River  must  also  certify  that  it  is  not 
related  to  Telum,  the  consent  order  finn.  The 
application  must  include  the  following 
statement:  "I  swear  (or  affirm)  that  the 
information  submitted  is  true  and  accurate  to 
the  best  of  mv  knowledge  and  belief."  See  10 
CFR  205.283{'c);  18  USC  1001.  Funhermore, 
Salt  River  should  furnish  us  with  the  name, 
title,  and  telephone  number  of  a  person  who 
may  be  contacted  by  the  OHA  for  additional 
information  concerning  the  application.  In 
addition,  Salt  Rivers  employer  identification 
number  and  current  address  must  be  listed  in 
the  application.  The  application  should  be 
sent  to:  Telum,  Inc.  Consent  Order  Refund 
Proceeding.  Office  of  Hearings  and  Apfteals, 


U.S.  Department  of  Energy,  Washington.  DT 
20585. 

As  indicated  above,  Salt  River  should  also: 
(i)  Certify  that  it  will  pass  any  refund 
received  through  to  its  customers,  (ii)  provid»» 
us  with  a  full  explanation  of  how  it  plans  tn 
accomplish  the  restitution,  and  (iii)  certify 
that  it  will  notify  the  appropriate  regulatory 
t>ody  of  the  receipt  of  the  refund. 

In  the  event  that  Sah  River  does  not  file  a 
refund  application  that  meets  the 
requirements  set  forth  in  this  Decision  and 
Order,  the  funds  in  the  Telum  consent  order 
account  shall  be  distributed  in  accordance 
with  the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution  At  t 
of  1986  (PODRA),  15  U.S.C  4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be  n^quirt-d  to 
refund  monies  to  injured  parties  in  Subpprt 
V  proceedings  and  make  those  hinds 
available  to  state  governments  for  use  in  four 
energy  conservation  programs.  The  Set  ret.iry 
has  delegated  these  responsibilit.^  to  the 
0\\.\.  and  any  refined  product  pool  hinds  in 
the  Telum  consent  order  escrow  account  that 
the  OHA  determines  will  not  be  used  to 
effect  direct  restitution  to  Salt  River  will  be 
distributed  in  accordance  with  the  provisions 
of  PODRA. 

It  Is  Therefore  Ordered  That: 

(1)  An  Application  for  Refund  from  the 
fiinds  remitted  to  the  Department  of  Energy 
by  Telum,  Inc.  pursuant  to  the  consent  order 
executed  on  May  30, 1990,  may  now  be  filed. 

(2)  The  application  must  be  postmarked  no 
later  than  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal  Register. 

Dated:  July  25,  1994. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
jFR  Doc.  94-18780  Filed  8-1-94;  8:45  am) 
BILUNG  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[5026-3] 

Agency  Infornnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Envirorunental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  In  compliance  u-ilh  the 
Paperwork  Reduction  Act  (44  U.S.C. 
S.oOl  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instniment. 

DATES:  Comments  must  be  submitted  on 
or  before  September  1,  1994, 
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FORFunrmER 

For  further  in 
copy  of  this 
at  EPA.  (202) 
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1  HFORMATION  CONTACT: 
brmation,  or  to  obtain  a 
I(fcR,  contact  Sandy  Fanner 
260-2740. 


SUPPLEMENTAltY  INFORMATXm: 

OfiBce  of  PoUpUon  Preventioa  and 
Toxics 

T;f/e:  Natiojial  Survey  of  Management 
Accounting  Professionals  (EPA  ICR  # 
1705.01).  Thii  ICR  requests  approval  of 
a  new  information  coUection  activity. 

Abstract  EPA  "s  Design  for  the 
Environment  (DfE)  Program  encourages 
industry  to  identify  and  adopt  product 
and  process  d  esigns  and  production 
operations  thi  tt  pose  the  least  possible 
risk  to  the  em  ironment.  A  part  of  these 
efforts  is  to  de  tennine  whedier  and  how 
the  true  costs  of  environmental 
protection  an(  I  pollution  prevention  are 
factored  into  Industry's  corporate  cost 
accounting  and  capital  budgeting 
activities,  and  to  encourage  the 
consideration  of  such  costs  when  and  if 
they  are  not  o  irrently  reflected  in 
corporate  finaincial  calculations. 

The  information  collected  in  this  ICR 
will  assist  Dfl^'s  Accounting  and  Capital 
Budgeting  Program  to  baseline  typical 
and  best  accosting  and  budgeting 
practices  among  management 
accountants,  pleasure  the  effectiveness 
of  its  various  jrograra  elements,  and  set 
priorities  for :  uture  DfE  initiatives 
aimed  at  the  ]  irofessional  accounting 
community.  1  he  information  collection 
will  describe  he  practices  and 
perspectives  <  if  management 
accountants  i  i  U.S.  manufacturing  firms 
concerning  p(  illution  prevention  project 
investments. 

The  survey  contains  five  sections: 
Section  1  reqi  lests  background 
information  o  n  the  respondent  and  his/ 
her  firm;  Sect  on  2  looks  at  the  firm's 
capital  budge  ing  process,  focusing  on 
how,  when,  a  id  by  whom  requests  for 
capital  appro  )riations  for 
environment;  1  projects  are  developed 
and  approvec  ;  Section  3  asks  for 
information  c  n  cost  inventory  to 
identify  the  s  :ope  of  direct  and  indirect 
costs  tjrpicall  r  included  in  project 
financial  ana  ysis,  and  whether  such 
costs  are  asse  ised  quantitatively  or 
qualitatively,  Section  4  requests 
information  c  n  approaches  to  cost 
allocation — il  and  how  costs  are 
assigned  to  sj  lecific  processes  and/or 
products,  ver  ius  lumped  into  overhead 
accounts;  Bn(  Jly,  Section  5  examines 
the  firm's  ch(  ice  of  financial  indicators 
and  time  hori  zons  for  project 
profitability  analysis. 

The  raw  data  will  be  analyzed  for 
statistical  pui  poses  only,  and  will  be 
nresented  in  i  lummarv  fonn  without 


identifying  individual  respondents. 
OPPT,  in  cooperation  with  the  Institute 
for  Management  Accoxmtants,  a 
professional  society  that  is  cooperating 
in  the  project,  will  determine  the  use 
and  disposition  of  the  final  report. 

Burden  Statement:  The  estimated 
pui>lic  reporting  burden  for  this 
coUection  of  information  is  estimated  to 
require  1  hour  per  respondent.  This 
estimate  includes  time  to  review  the 
instructions,  gather  existing 
information,  and  prepare  and  submit  the 
survey  form.  There  are  no  recordkeeping 
requirements. 

Respondents:  A  subset  of  the  Institute 
for  Management  Accountants 
membership  who  identify  their  job 
function  as  either  budgeting/planning  or 
cost  accounting,  and  who  are  associated 
with  manufacturing  firms  included  in 
SIC  codes  20—39. 

Estimated  Number  of  Respondents:  900. 
Estimated  Number  of  Responses  Per 

Respondent:  1. 
Frequency  of  Collection:  One  time 

survey  response. 
Estimated  Total  Annual  Burden  on 

Respondents:  90O  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street  S\V.. 
Washington.  DC  20460 

Matt  Mitchell.  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street 
NW..  Washington.  DC  20530. 

Dated:  July  28, 1994. 
Jane  Stewart, 
Acting  Director. 

|FR  Doc.  94-18753  Filed  ft-1-94-,  8:45  am) 
BILIJNQ  CODE  89«e-8IMi 

[FRL-SOSft-e] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AG£MCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  September  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  or  to  obtain  a 
copy  of  this  ICR.  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Application  for  Reimbursement 
to  Local  Government  (EPA  ICR 
#  1425.03;  OMB  #  2050-0077).  This  ICR 
requests  renewal  of  the  existing 
clearance. 

Absfrart:  Section  123  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1^86,  allows  any 
general  purpose  unit  of  local 
government  to  apply  to  EPA  for 
reimbursements  for  costs  incurred  in     . 
carrying  out  temporary  emergency 
measures  necessary  to  prevent  or 
mitigate  injury  to  human  health  or  the 
environment  associated  with  the  release 
or  threatened  release  of  any  hazardous 
substance  contaminant.  The  intent  of 
the  local  government  reimbursement 
program  is  to  alleviate  significant 
financial  burden  in  carrying  out 
temporary  emergency  measures. 

This  information  collection  requires 
applicants  for  reimbursement  to  submit 
an  application  package  demonstrating 
the  financial  burden,  and  the 
consistency  of  the  response  with 
program  eligibility  criteria.  The  package 
contains  four  sections:  Section  1 
identifies  the  name  and  location  of  the 
local  governmental  unit;  Section  2 
describes  the  date  and  time  of  the 
incident,  the  location,  source  and  cause 
of  the  release,  identify  of  the  hazardous 
substance  involved,  and  the  threats  to 
human  health  and  the  environment; 
Section  3  asks  for  specifics  on  the 
response  action,  response  participants, 
contacts  with  EPA,  and  the  temporary 
measures  for  which  reimbursement  is 
sought;  Section  4  contains  the  cost 
information  (e.g.,  invoices,  sales 
receipts,  rental  agreements)  needed  to 
determine  the  amount  of  potential 
reimbursement,  as  well  as  evidence  of 
attempts  to  recover  costs  from  the 
responsible  parties,  insurance,  or  the 
State. 

Burden  Statement:  The  estimated 
public  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  20  hours  per  reimbiursement 
apphcation.  This  estimate  includes  time 
to  review  the  instructions,  gather 
existing  information,  and  prepare  and 
submit  the  form. 
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Respondents:  Local  governments 
carrying  out  temporary  emergency 
measures  resulting  from  the  release,  or 
threat  of  release,  of  a  hazardous 
substance. 
-  -   Estimated  Number  <^  Respondents:  90 
local  government  units. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection:  On  occasion, 
when  needed  for  response 
reimbursement. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,800  hours. 

Send  conmients  regarding  the  burden 
estimate,  or  any  other  a.spect  of  this 
information-collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer.  V.&.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (2136).  401  M  Street  SW.. 
Washington.  DC  20460. 
lonathan  CledhiU,  Office  of 
■  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street  NW..  Washington.  DC 
20530. 

Dated:  July  26, 1<»94. 
Jane  Stewart, 

Acting  Director. 

fFR  Doc.  94-18754  Filed  8-1-94;  8:45  am) 
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{FRL-5026-21 

Acid  Rain  Program:  Final  Permits 

AGENCY:  Environmental  Protection 
Agenc)'  (EPA). 

ACTION:  Notice  of  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  approving  5- 
year  nitrogen  oxides  compliance  plans, 
according  to  the  Acid  Rain  Program 
regulations  (40  CFR  part  76).  for  the 
following  11  utility  plants:  Dunkirk, 
Greenidge,  and  Milliken  in  New  York; 
Chalk  Point  and  Morgantown  in 
Maryland;  Brunner  Island.  Cheswick. 
Martins  Cteek,  and  Sunbury  in 
Pennsylvania;  and  Mitchell  and  Mt. 
Storm  in  West  Virginia. 

FOR  FURTHER  »ff^ORMATION:  Contact  the 
following  persons  for  more  information 
about  a  permit  listed  in  this  notice:  for 
plants  in  New  York,  Gerry  DeGaetano. 
(212)  264-6685,  EPA  Region  2,  Air  and 
Waste  Management  Division.  Jacob  K. 
Javitz  Federal  Bldg.,  26  Federal  Piaza, 
New  York.  NY  10278;  and  for  plants  in 
Maryland.  Pennsylvania,  and  West 
Virginia,  Kim  Peck.  (215)  597-9839. 
EPA  Region  3.  Air.  Radiation,  and 
Toxics  Division,  841  Chestnut  Bldg.. 
Philadelphia.  PA  19107 


Daled:  July  27, 1994. 
Brian  }.  McLean, 

Dirtrctor.  Acid  Bain  Division.  Office  of 
AtiTiosptwiic  Programs.  Office  of  Air  and 
Radiation. 

IFK  Doc.  94-18755  Fil«d  «-t-94-,  8:45  am) 
M.UNG  CODE  asae-eo-p 


[FRL-6Q26-1] 

Acid  Rain  Program:  Finat  Pennits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing,  as  a 
direct  final  action,  5-year  Phase  I  Acid 
Rain  Permits  to  57  utility  plants  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  72). 
DATES:  The  permits  will  become  final  on 
September  12, 1994,  except  those 
permits  on  which  EPA  receives 
significant  adverse  comment  by 
September  1, 1994.  If  EPA  receives 
significant  adverse  comment  on  a 
permit.  EPA  will  withdraw  the  direct 
final  issuance  of  that  permit  and 
simultaneously  re-propose  the  permit. 
Such  re-proposal  will  provide  an 
opportunity  for  public  comment  and 
requests  for  a  public  hearing. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  these 
locations: 
For  plants  in  New  York:  EPA  Region 

2.  Jacob  K-  Javitz  Federal  Bldg.,  26 
Federal  Plaza,  New  York,  NY  10278. 

For  plants  in  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia:  EPA  Region 

3,  841  Chestnut  Bldg..  Philadelphia.  PA 
19107. 

For  plants  in  Illinois.  Minnesota,  and 
Ohio:  EPA  Region  5,  Ralph  H.  Metcalfe 
Federal  Bldg..  77  West  Jackson  Blvd.. 
Chicago,  IL  60604. 

Comments.  Send  comments  to  the 
following  addresses: 

For  plants  in  New  York:  EPA  Region 
2.  Air  and  Waste  Division,  Attn:  Steve 
Riva,  Chief,  Permitting  and  Toxics 
Support  Section,  Air  Compliance 
Branch  (address  above). 

For  plants  in  Maryland,  Pennsylvania, 
Virginia,  West  Virginia:  EPA  Region  3, 
Air,  Radiation,  and  Toxics  Division, 
Attn:  Thomas  Maslany,  Director 
(address  above). 

For  plants  in  Illinois,  Minnesota,  and 
Ohio:  EPA  Region  5  (A-18n.  Air  and 
Radiation  Di\ision,  Attn:  I>avid  Kee, 
Director  (address  above). 

Submit  comments  in  duplicate  and 
identify  the  permit  to  which  the 


comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units  in  the 
permit.  In  the  comment,  include 
objections  to  the  permit  and  the  legat 
factual,  or  other  basis  for  the  objections. 
This  information  will  be  used  by  tPA  to 
determine  if  the  comment  is  a 
significant  adverse  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  a  permit  listed  in  this 
notice: 

For  plants  in  New  York,  Gerry 
DeGaetano  at  (212)  264-6685. 

For  plants  in  Mar>'land,  Virginia. 
West  Virginia,  and  Hatfield's  Ferry  and 
Mitchell  in  Pennsylvania,  Kimberly 
Peck.  (215)  597-9839;  for  Bruce 
Mansfield  and  New  Castle  in 
Pennsylvania.  Richard  KiUian.  (215) 
597-7547. 

For  plants  in  Illinois.  Cecilia  Mijares, 
(312)  886-0968:  in  Minnesota.  Allan 
Batka.  (312)  886-7316;  and  in  Ohio. 
Franklin  Echevarria,  (312)  886-9653. 
SUPPLEMENTARY  MFORMATXM:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January  11, 1993,  EPA 
promulgated  final  rules  implementing 
the  program.  Subsequently,  several 
parties  filed  petitions  for  review  of  the 
rules  with  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  On 
November  18.  1993.  EPA  published  a 
notice  of  proposed  revisions  to  rules 
regarding  Phase  I  substitution  and 
reduced  utilization  plans  (sections 
404(b)  and  (c)  and  408(c)(1)(B)  of  the 
Act).  On  May  4, 1994.  EPA  and  other 
parties  signed  a  settlement  agreement 
addressing  the  substitution  and  reduced 
utilization  issues. 

In  today's  action.  EPA  is  issuing 
permits  that  are  consistent  with  the  May 
4, 1994  settlement.  Except  as  noted 
below.  EPA  approves  for  1995-1999  all 
compliance  options  for  which  EPA 
deferred  action  for  1996-1999  in  the 
draft  permits.  In  addition,  except  as 
noted  below,  the  numbers  of 
substitution  end  compensating  unit 
allowances  allocated  to  each  unit  for 
1995-1999  are  identical  to  the  numbers 
of  allowances  allocated  to  each  unit  for 
1995  in  the  draft  permits.  The 
additional  allowances  discussed  below, 
according  to  the  settlement,  are  a  one- 
time allocation  and  entail  a 
simultaneous  deduction  of  an  equal 
number  of  allowances  in  a  future  year. 
Upon  activation  of  conditionally- 
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and  148  additional  allowances  if  the 
unit  becomes  affected  for  NOx;  3,514 
substitution  allowances  for  each  year 
and  79  additional  allowances  to  unit  4 
upon  activation  of  substitution  plan, 
and  79  additional  allowances  if  the  unit 
becomes  affected  for  NOx;  3,343 
substitution  allowances  for  each  year 
and  146  additional  allowances  to  unit  5 
upon  activation  of  substitution  plan, 
and  146  additional  allowances  if  the 
unit  becomes  affected  for  NOx- 
John  E  Amos  in  West  Virginia. 
Mitchell  in  West  Virginia. 
Pleasants  in  West  Virginia. 
Baldwin  in  Illinois. 

Collins  in  Illinois:.  1.21 7  substitution 
alhjwances  for  each  year  and  46 
additional  allowances  to  unit  1;  1,050-- 
substitution  allowances  for  each  year 
and  29  additional  allowances  to  unit  2; 
1 .856  substitution  aliowanrr  s  for  each 
vear  and  49  additional  allov\Hiices  to 
unit  3;  1,513  substitution  allowances  for 
each  year  and  42  additional  allowances 
to  unit  4  upon  activation  of  substitution 
plan;  1,684  substitution  allowances  for 
each  year  and  38  additional  allowances 
to  unit  5  upon  activation  of  substitution 
plan. 

Crawford  in  Illinois:  2,501 
substitution  allowances  for  each  year 
and  937  additional  allowances  to  unit  7 
upon  activation  of  substitution  plan, 
and  937  additional  allowances  if  the 
unit  becomes  affected  for  NOx.  and 
2,501  compensating  allowances  for  1 
year  and  937  additional  allowances  to 
unit  7  upon  activation  of  reduced 
utilization  plan,  and  disapproval  of 
parts  of  reduced  utilization  plans  for 
remaining  4  years;  4,039  substitution 
allowances  for  each  year  and  1,286 
additional  allowances  to  unit  8  upon 
activation  of  substitution  plan,  and 
1.286  additional  allowances  if  the  unit 
becomes  affected  for  NOx,  and  4,039 
compensating  allowances  for  1  year  and 
1.286  additional  allowances  to  unit  8 
upon  activation  of  reduced  utilization 
plan,  and  disapproval  of  parts  of 
reduced  utilization  plans  for  remaining 
4  years. 

Fisk  in  Illinois:  2.353  substitution 
allowances  for  each  year  and  1,071 
additional  allowances  to  unit  19  upon 
activation  of  substitution  plan,  and 
1 .071  additional  allowances  if  the  unit 
becomes  affected  for  NOx,  and  2,353    . 
compen.sating  allowances  for  1  year  and 
1.071  additional  allowances  to  unit  19 
upon  activation  of  reduced  utilization 
plan,  and  disapproval  of  parts  of 
reduced  utilization  plans  for  remaining 
4  years. 

Havana  in  Illinois. 

Hennepin  in  Illinois:  9.847 
substitution  allowances  for  each  year 


and  165  additional  allowances  to  unit  1, 
and  165  additional  allowances  if  the 
unit  becomes  affected  for  NOx. 

Joliet  9  in  Illinois:  4,476  substitution 
allowances  for  each  year  and  1,119 
additional  allowances  to  unit  5  upon 
activation  of  substitution  plan. 

Joliet  29  in  iHinois:  4.241  substitution 
allowances  for  each  year  and  1,308 
additional  allowances  to  unit  71  upon 
activation  of  substitution  plan,  and 
1 .308  additional  allowances  if  the  unit 
becomes  affected  for  NOx.  and  4,241 
compensating  allowances  for  1  year  and 
1 .308  additional  allowances  to  unit  71 
upon  activation  of  reduced  utiliz.^tion  . 
plan,  and  disapproval  of  parts  of 
reduced  utilization  plans  tor  remaining 
4  years;  3,356  substitution  allowances 
for  each  year  and  1,167  additional 
allowances  to  unit  72  upon  activation  of. 
substitution  plan,  and  1,167  additional 
allowances  if  the  unit  becomes  affectt;d 
for  NOx.  and  3,356  compensating 
allowances  for  1  year  and  1.167 
additional  allowances  to  unit  72  upon 
activation  of  reduced  utilization  plan, 
and  disapproval  of  parts  of  reduced 
utilization  plans  for  remaining  4  years; 
3,859  substitution  allowances  for  each 
year  and  1,341  additional  allowances  to 
unit  81  upon  activation  of  substitution 
plan,  and  1,341  additional  allowances  if 
the  unit  becomes  affected  for  NOx,  and 
3,859  compensating  allowances  for  1 
year  and  1.341  additional  allowances  to 
unit  81  upon  activation  of  reduced 
utilization  plan,  and  disapproval  of 
parts  of  reduced  utilization  plans  for 
remaining  4  years;  3.972  substitution 
allowances  for  each  year  and  1 .41 7 
additional  allowances  to  imit  82  upon 
activation  of  substitution  plan,  and 
1,417  additional  allowances  if  the  unit 
becomes  affected  for  NOx,  and  3,972 
compensating  allowances  for  1  year  and 
1,417  additional  allowances  to  unit  82 
upon  activation  of  reduced  utilization 
plan,  and  disapproval  of  parts  of 
reduced  utilization  plans  for  remaining 
4  years. 

Kincaid  in  Illinois:  disapproval  of 
parts  of  reduced  utilization  plans  for  4 
years  for  units  1  and  2. 

Meredosia  in  Illinois. 

Newton  in  Illinois:  14.599 
substitution  allowances  for  each  year 
and  560  additional  allowaiices  to  unit  1. 

Powerton  in  Illinois:  6,024 
substitution  allowances  for  each  year 
and  2.002  additional  allowances  to  unit 
51  upon  activation  of  substitution  plan; 
6,005  substitution  allowances  for  each 
year  and  1 ,924  additional  allowances  to 
unit  52  upon  activation  of  substitution 
plan;  5.850  substitution  allowances  for 
each  year  and  2,306  additional 
allowances  to  unit  61  upon  activation  of 
substitution  plan;  5,838  substitution 


allowances  for  each  year  and  2.382 
additional  allowances  to  unit  62  upon 
activation  of  substitution  plan. 

State  Line  in  Illinois:  2,808 
substitution  allowances  for  each  year 
and  474  additional  allowances  to  unit  3 
upon  activation  of  substitution  plan, 
and  474  additional  allowances  if  the 
unit  becomes  affected  for  NOx.  and 
2,808  compensating  allowances  for  1 
year  and  474  additional  allowances  to 
unit  3  upon  activation  of  reduced 
utilization  plan,  and  disapproval  of 
parts  of  reduced  utilization  plans  for 
remaining  4  years:  4.883  substitution 
allowances  for  each  year  and  852 
additional  allowances  to  unit  4  upon 
activation  of  substitution  plan. 
Vermilion  in  Illinois. 
Waukegan  in  Illinois:  4.560 
substitution  allowances  for  each  year 
and  1.442  additional  allowances  to  unit 
7  upon  activation  of  substitution  plan, 
and  1.442  additional  allowances  if  the 
unit  becomes  affected  for  NOix.  and 
4,560  compensating  allowances  for  1 
year  and  1,442  additional  allowances  to 
unit  3  upon  activation  of  reduced 
utilization  plan,  and  disapproval  of 
parts  of  reduced  utilization  plans  for 
remaining  4  years;  3,612  substitution 
allowances  for  each  year  and  1.146 
additional  allowances  to  unit  8  upon 
activation  of  substitution  plan,  and 
1,146  additional  allowances  if  the  unit 
becomes  affected  for  NOx.  and  3,612 
compensating  allowances  for  1  year  and 
1,146  additional  allowances  to  unit  8 
upon  activation  of  reduced  utilization 
plan,  and  disapproval  of  parts  of 
reduced  utilization  plans  for  remaining 
4  years;  1,085  substitution  allowances 
for  each  year  and  342  additional 
allowances  to  unit  17  upon  activation  of 
substitution  plan.  . 

Will  County  in  Illinois:  1.730 
substitution  allowances  for  each  year 
and  698  additional  allowances  to  unit  1 
upon  activation  of  substitution  plan; 
1.666  substitution  allowances  for  each 
year  and  715  additional  allowances  to 
unit  2  upon  activation  of  substitution - 
plan;  3.717  substitution  allowances  for 
each  year  and  1,223  additional 
allowances  to  unit  3  upon  activation  of 
substitution  plan,  and  1,223  additional 
allowances  if  the  unit  becomes  affected 
for  NOx,  and  3,717  compensating 
allowances  for  1  year  and  1,223 
additional  allowances  to  unit  3  upon 
activation  of  reduced  utilization  plan, 
and  disapproval  of  parts  of  reduced 
utilization  plans  for  remaining  4  years; 
6.756  substitution  allowances  for  each 
year  and  1.926  additional  allowances  to 
unit  4  upon  activation  of  substitution 
plan,  and  1.926  additional  allowances  if 
the  unit  becomes  affected  for  NOx,  and 
6,756  compensating  allowances  for  1 
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year  and  1,926  additional  allowances  to 
unit  4  upon  activation  of  reduced 
utilization  plan,  and  disapproval  of 
parts  of  reduced  utilization  plans  for 
remaining  4  years. 
Wood  River  in  Illinois. 
Allen  S  King  in  Minnesota:  22,867 
substitution  allowances  for  each  year 
and  8.824  additional  allowances  to  unit 
1  upon  activation  of  substitution  plan. 

Black  Dog  in  Minnesota:  427 
substitution  allowances  for  each  year 
and  78  additional  allowances  to  unit  1 
upon  activation  of  substitution  plan, 
and  78  additional  allowances  if  the  unit 
becomes  affected  for  NOx;  no  change  for 
unit  2;  1,145  substitution  allowances  for 
each  year  and  976  additional  allowances 
to  unit  3  upon  activation  of  substitution 
plan,  and  976  additional  allowances  if 
the  unit  becomes  affected  for  NOx; 
2,297  substitution  allowances  for  each 
year  and  2,561  additional  allowances  to 
unit  4  upon  activation  of  substitution 
plan,  and  2,561  additional  allowances  if 
the  unit  becomes  affected  for  NOx- 

High  Bridge  in  Minnesota:  299 
substitution  allowances  for  each  year 
and  2.944  additional  allowances  to  unit 
3;  242  substitution  allowances  for  each 
year  and  2,168  additional  allowances  to 
unit  4;  410  substitution  allowances  for 
each  year  and  4,052  additional 
allowances  to  unit  5;  no  change  for  unit 
6. 

Riverside  in  Minnesota:  2,891 
substitution  allowances  for  each  year 
and  5,591  additional  allowances  to  unit 
8  upon  activation  of  substitution  plan. 

Sherburne  County  in  Minnesota: 
4,681  substitution  allowances  for  each 
year  and  11,478  additional  allowances 
to  unit  1;  4,727  substitution  allowances 
for  each  year  and  11.532  additional 
allowances  to  unit  2. 

Acme  in  Ohio:  0  substitution 
allowances  for  each  year  and  18 
additional  allowances  to  unit  13;  12 
substitution  allowances  for  each  year 
and  2  additional  allowances  to  unit  14; 
16  substitution  allowances  for  each  year 
and  2  additional  allowances  to  unit  15; 
no  changes  for  units  16,  91  and  92. 

Ashtabula  in  Ohio;  no  change  to  unit 
7;  7.487  substitution  allowances  for 
each  year  and  3.266  additional 
allowances  to  unit  8  upon  activation  of 
substitution  plan,  and  3.266  additional 
allowances  if  the  unit  becomes  affected 
for  NOx:  7.016  substitution  allowances 
for  each  year  and  2,157  additional 
allowances  to  unit  9  upon  activation  of 
substitution  plan,  and  2.157  additional 
allowances  if  the  unit  becomes  affected 
for  NOk:  6.155  substitution  allowances 
for  each  year  and  2.120  additional 
allowances  to  unit  10  upon  activation  of 
substitution  plan,  and  2,120  additional 
allowances  if  the  unit  becomes  affected 


for  NOx:  6,452  substitution  allowances 
for  each  year  and  2.254  additional 
allowances  to  unit  11  upon  activation  of 
substitution  plan,  and  2.254  additional 
allowances  if  the  unit  becomes  affected 
for  NOx 

Avon  Lake  in  Ohio:  8,763  substitution 
allowances  for  each  year  and  1 .086 
additional  allowances  to  unit  9  upon 
activation  of  substitution  plan,  and 
1,086  additional  allowances  if  the  unit 
becomes  affected  for  NOx:  7.879 
substitution  allowances  for  each  year 
and  769  additional  allowances  to  unit 
10  upon  activation  of  substitution  plan, 
and  769  additional  allowances  if  the  - 
unit  becomes  affected  for  NOx:  no 
change  for  units  11  and  12. 

Bay  Shore  in  Ohio:  7,414  substitution 
allowances  for  each  year  and  132 
additional  allowances  to  unit  1  upon 
activation  of  substitution  plan,  and  132 
additional  allowances  if  the  unit 
becomes  affected  for  NOx;  6,957 
substitution  allowances  for  each  year 
and  354  additional  allowances  to  unit  2 
upon  activation  of  substitution  plan, 
and  354  additional  allowances  if  the 
unit  becomes  affected  for  N0\;  no 
change  for  units  3  and  4. 

Edgewater  in  Ohio:  no  change  for 
units  11  and  12;  disapproval  of  part  of 
reduced  utilization  plan  for  unit  13. 

Gorge  in  Ohio:  2.503  substitution 
allowances  for  each  year  and  100 
additional  allowances  to  unit  25;  2.791 
substitution  allowances  and  138 
additional  allowances  to  unit  26. 

I M  Stuart  in  Ohio. 

Lake  Shore  in  Ohio:  4,508 
substitution  allowances  for  each  year 
and  259  additional  allowances  to  unit 
18  upon  activation  of  substitution  plan, 
and  259  additional  allowances  if  the 
unit  becomes  affected  for  NOx;  no 
change  for  units  91,  92,  93  and  94. 

Niles  in  Ohio. 

Miami  Fort  in  Ohio. 

R  E  Burger  in  Ohio. 

Toronto  in  Ohio:  5.315  substitution 
allowances  for  each  year  and  10 
additional  allowances  to  unit  9;  no 
change  for  units  10  and  11. 

W  H  Sammis  in  Ohio:  no  change  for 
unit  1;  7.317  substitution  allowances  for 
each  year  and  39  additional  allowances 
to  unit  2  upon  activation  of  substitution 
plan,  and  39  additional  allowances  if 
the  unit  becomes  affected  for  NOx; 
8.336  substitution  allowances  for  each 
year  and  52  additional  allowances  to 
unit  3  upon  activation  of  substitution 
plan,  and  52  additional  allowances  if 
the  unit  becomes  affected  for  NOx:  no 
change  for  unit  4. 
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Dated:  July  27, 1^. 
Brian  J.  McLeaa, 

DinctoT,  Acid  Baiii  I 

Atmospheric  Programs, 

Radiation. 

|FR  Doc.  94-18756jFiled  8-1-94;  8:45  amj 

BILUNG  COOE  6S60-H  # 


Division,  Office  of 
Office  of  Air  and 


FEDERAL  COMKJIUNICATIONS 
COMMISSION 

[CC  Docket  No.  9l|-141:  DA  94-819] 

Commission  Re<|uirements  for  Cost 
Support  Material  To  Be  Filed  Witti 
Virtual  Collocation  Tariffs  for  Special 
Access  and  Swi'  ched  Transport 

agency:  Federal  Communications 
Commission. 

SUMMARY:  On  lul  f  25, 1994,  the 
Commission  ado  )ted  a  separate 
Memorandum  O  »inion  and  Order 
modifying  its  rubs  governing  provision 
of  expanded  inte  rconnection  service. 
Specifically,  the  [k)mmission  lifted  the 
requirement  that  local  exchange  carriers 
provide  physical  collocation,  but 
required  certain  ocal  exchange  carriers 
to  provide  virtua  collocation.  In  this 
Order,  the  Comn  on  Carrier  Bureau 
(Bureau),  under  ( lelegated  authority, 
establishes  speci  ic  requirements  for  the 
cost  support  information  that  must 
accompany  the  li  >cal  exchange  carriers' 
virtual  collocation  tariffs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Needy,  Tariff  Division,  Common 
Carrier  Bureau,  (:!02)  418-1529. 
SUPPLEMENTARY  I  IFORMATtON:  This  is  a 
summary  of  the  i  iureau's  Tariff  Review 
Plan  Order  adopi  ed  July  25,  1994.  and 
released  July  25, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  an  d  copying  during 
normal  business  lours  in  the  FCC 
Public  Reference  Room  (Room  230), 
1919  M  Street  IST  V.,  Washington,  DC. 
The  complete  te)  t  of  this  decision  may 
also  be  purchase  i  from  the 
Commission's  cc  ^y  contractor. 
International  Tra  iscription  Service, 
Suite  140.  2100  !1  Street  N\V., 
Washington,  DC  20037.  The  Federal 
Communication!  Commission  has 
submitted  the  fo  lowing  information 
collection  requir  iment  to  OMB  for 
review  and  clear  mce  under  the 
Paperw.'ork  Redu  ;tion  Act  of  1980.  44 
U.S.C.  3507.  Pen  ons  wishing  to 
comment  on  this  information  should 
contact  Timothy  Fain,  Office  of 
Management  anc  Budget,  Room  10236, 
New  Executive  C  ffice  Building, 
Washington,  DC  20503,  (202)  395-3561. 
For  further  infon  nation,  contact  Judy 
Boley,  Federal  C  >mmunications 
Commission.  (20  2)418-0214. 


Please  note:  The  Commission  has 
requested  expedited  review  of  this  collection 
by  August  1, 1994  under  the  provisions  of  5 
CFR  1320.18. 

Title:  Commission  Requirements  for 
Cost  Support  Material  to  be  Filed  with 
Virtual  Collocation  Tariffs  for  Special 
Access  and  Switched  Transport. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Response:  One  time 
collection. 

Estimated  Annual  Burden:  16 
respondents;  1  response  per  respondent; 
194  hours  per  response;  3104  hours  total 
annual  burden. 

Needs  and  Uses:  The  information 
required  is  necessary  for  efficient  review 
of  the  required  revisions  of  the  local 
telephone  companies'  expanded 
interconnection  tariffs.  The  information 
collected  will  be  used  to  determine 
whether  the  charges  offered  are  just  and 
reasonable  as  the  Act  requires. 

Regulatory  Flexibility  Analysis:  The 
Commission  has  determined  that 
Section  605(b)  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
does  not  apply  to  these  rules  because 
they  do  not  have  a  signiffcant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  definition  of  a  "small 
entity"  in  Section  3  of  the  Small 
Business  Aci  excludes  any  business  that 
is  dominant  in  its  field  of  operation. 
Although  some  of  the  local  exchange 
carriers  that  will  be  affected  are  very 
small,  local  exchange  carriers  do  not 
qualify  as  small  entities  because  each  of 
them  has  a  monopoly  on  ubiquitous 
access  to  the  subscribers  in  their  service 
area.  The  Commission  has  also  found  all 
exchange  carriers  to  he  dominant  in  its 
competitive  carrier  proceeding.  See  85 
FCC  2d  1,  23-24  (1980).  To  the  extent 
that  small  telephone  companies  will  be 
affected  by  these  rules,  the  Commission 
hereby  certifies  that  these  rules  will  not 
have  a  significant  effect  on  a  substantial 
number  of  "small  entities." 

Summary  of  Report  and  Order:  In 
Memorandum  Opinion  and  Order  in 
this  Docket  adopted  on  July  14, 1994, 
the  Commission  required  all  Tier  1  local 
exchange  carriers  (LECs)  other  than 
participants  in  National  Exchange 
Carrier  Association  (NECA)  pools  to 
offer  virtual  collocation.  Those  tariffs 
must  be  filed  on  or  before  September  1, 
1994,  to  become  effective  on  December 
15. 1994.  In  the  Tariff  Review  Plan 
Order  released  concurrently  with  the 
Memorandum  Opinion  and  Order,  the 
Common  Carrier  Bureau,  under 
delegated  authority,  adopted 
requirements  for  cost  support 
information  which  LECs  must  submit 
with  their  virtual  collocation  tariffs. 


The  Tariff  Review  Plan  (TRP) 
disaggregates  expanded  interconnection 
service,  by  basic  service  function,  into 
the  following  seven  categories:  (1) 
Provisioning  Function,  (2)  Entrance 
Function,  (3)  Termination  Function,  (4) 
Cross-Connection  Function,  (5) 
Equipment  Installation  Function,  (6) 
Maintenance  and  Repair  Function,  and 
(7)  Technician  Training  Function.  The 
Bureau  recognized  that  the  Commission 
did  not  mandate  a  detailed  rate 
structure,  but  required  LECs  to 
categorize  their  rate  elements  into  these 
functions  for  purposes  of  the  TRP.  For. 
each  function,  the  TRP  requires  a 
complete  list  of  plant  and  equipment, 
including  the  name  of  the  plant  or 
equipment  item,  the  associated  Part  32 
account  numbers,  gross  investment 
amounts,  and  estimated  depreciable 
lives.  The  TRP  also  requires  detailed 
expense  and  tax  information,  including 
the  name  of  the  expense  or  tax,  the  Part 
32  account  numbers,  and  the  expense  or 
tax  amount. 

In  addition  to  the  TRP,  LECs  must 
provide  documentation  supporting  their 
entries  in  the  TRP  form,  submit  cost 
support  information  for  the  overhead 
loading  factors  used  to  develop  their 
expanded  interconnection  rates,  and 
overhead  loading  factors  on  a  service- 
by-service  basis  for  all  point-to-point 
special  access  services  they  offer. 
Finally,  LECs  are  also  required  to 
provide  a  sample  price  out  for  the 
provision  of  100  DSls,  assuming  that 
nonrecurring  costs  will  be  amortized 
over  a  five  year  period  at  an  11.25 
percent  discount  rate. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Approved  by  OMB,  3060-xxxx,  Expires 
10/31/94 

See  below  for  information  regarding 
public  burden  estimate. 

NOTICE:  This  tariff  review  plan  (TRP) 
contains  requirements  for  summary  cost  ^ 
support  material  that  certain  local 
exchange  carriers  (LECs)  must  file  to 
support  their  tariff  filings  in  partial 
fulfillment  of  Section  61.38  or  Seclions 
61 .44  through  61 .49  of  the 
Commission's  Rules.  TRPs  specify  basic 
cost  and  demand  information  in  a 
consistent  format  and  are  essential 
components  of  the  Commission's  access 
tariff  review  process.  The  information  in 
the  TRPs  is  used  by  the  FCC  to  evaluate 
rates.  Your  response  is  mandatory. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  194  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
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sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Office  of  the  Managing 
Director.  Washington,  DC  20554.  and  to 
the  Office  of  Management  and  Budget. 


Office  of  Information  and  Regulatory 
Affairs.  Washington,  DC  20503. 

Append  Lx  A— Instructions  for  Tariff  Review 
Plan 

ROW  INSTRUCTIONS: 

(1)  LECs  may  add  more  rows,  if  need.?d. 

(2)  Row  1 :  total  of  Rows  2  through  20 
(J)  Row  23:  Find  Cost  of  Money 

(Percentagp)=i  by  substituting  i  into  th- 
following  equation:  Row  »22=@pml 
(Row  »1.  i.  Row  »1  /Row  »21)-Row  e21. 

DS1  PnovisiONiNG  Function 

[Nonrecumng  Rate] 


Total  Investment:  List  Plant  &  Equip 

2  List  Name— Pt.  32  Acct  No.— Dep.  Life 

3  List:  Name— Pt.  32  Acct  No.— Dep.  Ufe 

4  List:  Name— R.  32  Acct  No— Dep.  Ute 

5  List:  Name— Pt.  32  Acct  No— Dep  Life 

6  -     List:  Name— Pt.  32  Acct  No —Dep.  Ufe 

7  List:  Name— R.  32  Acct  No— Dep.  Life 

8  List;  Name— R.  32  Acct  No.— Dep.  Life 
.   9       List;  Name— R.  32  Acct  No  —Dep.  Ufe 

10  List:  Name— R.  32  Acct  No —Dep.  Ufe 

1 1  Ust:  Name— R.  32  Acct  No— Dep.  Ufe 

12  List:  Name— R.  32  Acct  No— Dep.  Ufe 

13  List:  Name— R.  32  Acct  No —Dep.  Ufe 

14  List;  Name— R.  32  Acct  No —Dep.  Life 

15  Ust:  Name— R.  32 Acct  No— Dep.  Life  . 

16  List:  Name— R.  32  Acct  No —Dep.  Ufe 

1 7  List:  Name— R.  32  Acct  No —Dep.  Life  . 

1 8  List:  Name— R.  32  Acct  No— Dep.  Life  . 

19  Ust:  Name— R.  32  Acct  No— Dep.  Ufe  . 

20  Ust;  Name— R.  32  Acct  No— Dep.  Life  . 

21  Oepreciaton  expense 

22  Cost  of  money  (S  Amount)  

23  Cost  of  money  (Percentage)  

24  Federal  income  tax 

25  State  and  local  income  tax 

26  Other  tax:  Ust  Taxes 


27  List:  Property  Tax 

28  Ust;  .....V 

29  Ust:  _  ...  . 

30  List 

31  Ust 

32    Ust ; :..;;; , ..; „.„ 

33  Maintenance  expense 

34  AOMIN  AND  OTHER  EXPENSE:  List  Expense 


35 
36 
37 
33 
39 
40 
41 
42 
43 
44 
45 
43 
47 
48 
49 
50 
51 

52  Nonrecurring  cost  per  unit 

53  Nonrecumng  rate  per  unit 

54  Unit  of  measurement 

55  Ratio:  Rate  Per  Unit/Oirect  Cost 


List  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
List:  Name— R.  32  Acct  No 
List:  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
List  Name— R. 
Ust  Name— R. 
List:  Name — R. 
Ust  Name— R. 
List  Name— R. 
List  Name — R. 


32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Accthto 
32  Acct  No 
32  Acct  No 


Rate  Element 
Name  «1 


S 
$ 
$ 
$ 
$ 
$ 
S 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 

s 
s 
s 
s 
$ 
$ 
$ 

$ 
$ 
$ 
$ 

$ 
s 
s 
$ 
$ 
$ 
$ 
$ 
$ 
s 
$ 
$ 
$ 
$ 
s 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
s 

$ 
s 


% 


(4)  Row  26:  Total  of  Rows  27  thmugh  J2 

(5)  Row  34:  Total  of  Rows  35  through  50 

(6)  Row  51;  Sum  of  Rows  21.  22.  24.  25.  26, 

33.  34  for  Recurring  TRP  chart. 

(7)  Row  32:  Row  51  /  12  for  Recurring  TRP 

chart  For  Nonrecurring  TRP.  sum  rows 
as  in  (6)  above.  ' 

(8)  Row  55:  (Row  53'  12)/Sum  (Rows  21.  22 

24.25.33). 

(9)  Row  56  Row  53/ Row  52. 


Rate  eien>ent 
name  »2 


S 
S 

s 
$ 
$ 
s 

s 
s 
s 
s 
s 
$ 
s 
$ 
s 
$ 
s 
s 
$ 
$ 
$ 
$ 

$ 

s 

$ 

$ 

s 

s 

$ 

s 

$ 

$ 

s 

s 

s 

s 

s 

$ 

s 

$ 

$ 

$ 

s 

s 

s 

$ 

$ 

$ 

$ 
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Rate  element 
name  «3 


S 
$ 
$ 

S 

s 
s 
s 
s 
s 
$ 
s 
$ 
$ 
$ 
s 
$ 
s 
s 
s 
s 
s 
s 

s 

$ 
s 
$ 
s 

s 
s 
s 

$ 
s 

s 
$ 
$ 

$ 
s 
$ 
$ 

s 
s 
s 

$ 
s 
s 
s 
$ 
s 
$ 

s 

$ 


Rate  element 

name  s4 


S 
S 
S 

s 
s 
s 
$ 
$ 
$ 
s 
$ 
$ 
s 
s 
s 
$ 
s 
s 
s 
s 
s 
s 
s 
$ 
s 
s 
s 

s 
s 
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56  Ratio;  Rate  Per  L  nit/Unit  Cost 


Notes: 

(1)  Provisioning  Fijnction 
interconnector. 

(2)  Row  54:  Unit  o 
etc. 


1  Total  in^^estment: 


2  List:  Name — F  t, 

3  List:  Name— F  t 

4  List:  Name — F  t, 

5  List;  Name— F  t, 

6  List:  Name— F  t 

7  List:  Name— F  t. 

8  List:  Name— F  t, 

9  List:  Name— F  t 

10  List:  Name— Ft 

1 1  List;  Name— FJt 

12  List;  Nam. 

13  List:  Name— flt 

14  List;  Name— F  t 

15  List:  Name— F  t, 

16  List:  ,Jame— Ft 

17  List:  Name— Ft 

18  List;  Name— Ft 

19  List:  Name— Ft 

20  List:  Name— F  t 

21  Depreciation  expefise 

22  Cost  ot  money 

23  Cost  o1  money 

24  Federal  income 

25  State  and  local 

26  Other  tax:  List  Tales 


27 
28 
29 
30 
31 
32 


List:  Property 
List  


List 

List 

List  

List 

33  MAINTENENCE 

34  ADMIN  and  OTHflR 


ft. 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecurring  cost 

53  Nonrecurring  rate 

54  Unit  ot  measuremsnt 

55  Ratio;  Rate  Per  urwt/Direct  Cost 


List;  Nami 
List:  Name — F  > 
List:  Name — F I 
List;  Name — F  t 
List;  Name — F  t 
List;  Name — F  t 
List:  Name — F  t 
List:  Name — F  t. 
List:  Name — F  I, 
List:  Name — F  t. 
List:  Name — F  t 
List;  Name— F I 
List:  Name — F  t 
List;  Name— F I 
List:  Name— F  t 
List:  Name — F  t 


Federal  Register  /  Vol.  59,  No.  147  /  Tuesday,  August  2,  1994  /  Notices 


DS1  Provisioning  Function— Continued 

(Nonrecurring  Rate] 


Rate  Element 
Name  #1 


Rate  element 
name  #2 


Rate  elenfient 
name  #3 


Rate  element 
name  #4 


includes  all  costs  associated  with  service  order  processing  and  design  engineering  for  equipment  dedicated  to  ttie 
measurement  is  the  unit  on  which  the  rate  is  being  assessed,  e.g.,  per  DSl  arrangement,  per  additional  0S1  arrangement, 

DS3  Provisioning  Function 

[Nonrecurring  Rate] 


;ist  Plant 

:.  32  Acct 
32  Acct 

.  32  Acct 
32  Acct 
32  Acct 
32  Acct 

.  32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 
32  Acct 


&  Equip 

No.— Dep.  Life 
No  — Dep.  Life 
No —Dep.  Life 
No —Dep.  Life 
No.— Dep.  Life 
No.— Dep.  Life 
No. — Dep.  Life 
No —Dep.  Life 
No— Dep.  Life 
No.— Dep.  Life 
No —Dep.  Life 
No.— Dep.  Life 
No.— Dep.  Life 
No. — Dep.  Life 
No.— Dep.  Life 
No. — Dep.  Life 
No —Dep.  Life 
No.— Dep.  Life 
No. — Dep.  Life 


(S/  imount)  .... 
(P  ircentage) 

ita« 


im  ome  tax 


rax 


gXPENSE 

EXPENSE:  List  Expense 

32  Acct  No  

32  Acct  No 

32  Acct  No 

32  Acct  No 

32  Acct  No 

32  Acct  No  

32  Acct  No 

32  Acct  No 

32  Acct  1^  ....: 

32  Acct  No  

32  Acct  No 

32  Acct  No  

32  Acct  No 

32  Acct  No 

32  Acct  t^ 

32  Acct  No 


per  unit 
per  unit 


Rate  element 
name  «1 


Rate  element 
name  «2 


Rate  element 
name  #3 


Rate  element 
name  #4 


% 
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DS3  Provisioning  Function— Continued 

(Norvecurring  Fiate] 


56  Ratio:  Rate  Per  Unit/Unit  Cost 


Rate  element 
name  #1 


Rate  element 
name  »2 


Rate  element 
name  #3 


Notes: 


Rale  elenr>ent 
name  «4 


(1)  Provisioning  Function  includes  all  costs  assoaated  with  service  order  processing  and  design  engineenng  for  equipment  dedicated  to  ttie 


etc 


(2)  Row  54:  Unit  of  measurement  is  the  unit  on  M^ich  the  rate  is  Iseing  assessed,  e.g..  per  DSl  arrangement,  per  additional  DSl  arrangemerrt. 


DSl  Entrance  Function 

[Recurring  Rate] 


1  Total  Investment;  List  Plant  &  Equip 

2  List:  Name— R.  32  Acct  No.— Dep.  Life 

3  List:  Nanie— Pt.  32  Acct  No.— Dep.  Life 

4  List:  Name— Pt.  32  Acct  No.— Dep.  Life 

5  List:  Name— Pt.  32  Acct  No.— Dep.  Life 

6  List:  Name— Pt.  32  Acct  No.— Dep.  Life 

7  List:  Name— Pt.  32  Acct  No.— Dep.  Ufe 

8  List:  Name— R.  32  Acct  No.— Dep.  Life 

9  List:  Name— Pt.  32  Acct  No —Dep.  Life 

10  List:  Name— Pt.  32  Acct  No.-  -Dep.  Life 

1 1  List:  NanDe— Pt.  32  Acct  No.— Dep.  Life 

12  List:  Name— Pt  32  Acct  No.— Dep.  Life 

13  List:  Name— Pt.  32  Acct  No.— Dep.  Life 

14  List:  Name— R.  32  Acct  No.— Dep.  Life 

15  List:  Name— R.  32  Acct  No.— Dep.  Life 

16  List:  Name— R.  32  Acct  No.— Dep.  Life 

17  List:  Name— R.  32  Acct  No.— Dep.  Life 

18  List:  Name— R.  32  Acct  No.— Dep.  Life 

19  List:  Name— R.  32  Acct  No.— Dep.  Life 

20  List:  Name— R.  32  Acct  No.— Dep.  Life 

21  Depreciation  expense 

22  Cost  of  money  (S  Anrxxjnt) 

23  Cost  of  money  (Percentage) 

24  Federal  income  tax ."..., 

25  State  and  local  income  tax 

26  Other  tax:  List  Taxes 

27  List  Property  Tax 

28  List  

29  List _.. 

30  List 

31  List 

32  List 

33  Maintenar>ce  expense 

34  Admin  and  other  expense:  List  Expense 

35  List  Name— R.  32  Acct  No 

36  List:  Name— R.  32  Acct  No 

37  List:  Name— R.  32  Acct  No „.. 

38  List  Name— R.  32  Acct  No 

39  List  Name— R.  32  Acct  No 

40  List  Name— R.  32  Acct  No 

41  List  Name— R.  32  Acct  No 

42  List:  Name— R.  32  Acct  No 

43  List  Name— R.  32  Acct  No 

44  List;  t>Jame— R.  32  Acct  No 

45  List:  Name— R.  32  Acct  No 

46  List  Name— R.  32  Acct  No 

47  List  Name— R.  32  Acct  No 

48  List:  Name— R.  32  Acct  No 

49  List:  Name— R.  32  Acct  No 

50  List  Name— Pt  32  Acct  No 

51  Annual  cost  per  unit 

52  Monthly  cost  per  unit 

53  Monthly  rate  per  unit  _ 

54  Unit  of  measurement 

55  Ratio:  Rate/Direct  Cost  


Rate  elennent 
name  #l 


$ 
$ 
S 
$ 
$ 
$ 
$ 
$ 

s 

$ 

s 

$' 

$ 

s 

$ 

s 

$ 

$ 

s 

$ 

s 

$ 

$ 
s 

$ 
s 
s 
$ 
$ 
s 
s 
$ 
s 
$ 
s 
s 
$ 
$ 
$ 
$ 
s 
s 
$ 
s 
s 
$ 
$ 
$ 
$ 
$ 
$ 
$ 


Rate  element 
name  #2 


S 
$ 
$ 
$ 
$ 
S 

s 
s 
$ 
$ 
s 
$ 
$ 
$ 
$ 
s 
s 
s 
s 
$ 
s 
s 

s 
s 
s 
$ 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
$ 
s 
$ 
s 
s 
$ 
$ 
$ 
$ 


Rate  element 
name  »3 


Rate  eletriefTt 
name  #4 


$ 
$ 
S 
S 
$ 
$ 
$ 
$ 

s 
$ 
s 

$ 
s 
s 
s 
s 
s 
$ 
s 
s 
$ 
$ 

s 
$ 
$ 
s 

s 
s 
$ 
s 
s 
s 
s 
s 
s 
$ 
$ 
$ 
$ 
$ 
$ 
s 
$ 
s 
s 
$ 
s 
s 
s 
$ 
$ 
$ 
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56  Ratio:  Rat  (/Unit  Cost 


Notes: 

(1)  The  Entance 
interconnecto  's 
interconnectoi . 

(2)  Row  54|  Unit  of  measurement  is  the  unit  on  which  the  rate  is  Iseing  assessed,  e.g.,  cable  placement  per  first  and  afVlrtional  foot,  cable 
splicing,  etc. 


1  Total  Inves 


2 
3 

=4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

21  Depi 

22  Cost  of 

23  Cost  of 

24  Federal 

25  State  and 

26  Other  tax: 


List: 
List: 
Lis- 
L.t- 
L'St; 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 


DreciatK  n 


27 
28 
29 

30 
31 
32 


List: 
List: 
List: 
List- 
List: 
List: 

33  Maintenante 

34  Admin  arK 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrec 

53  Nonrecurri^ig 

54  Unit  of 

55  Ratio:  Rat< 


List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List. 
List: 
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DS1  Entrance  Function— Continued 

(Recurring  Rate] 


Rate  element 
name  #1 


Rate  element 
name  #2 


Rate  element 
name  #3 


Rate  element 
name  #4 


Function  includes  the  costs  of  conduit,  vault,  riser,  and  similar  space  required  to  connect  the  point  of  interconnection  of  the 
and  the  LEC's  networks  to  the  point  of  termination,  i.e.,  to  the  central  office  terminating  equipment  dedicated  to  the 


DS1  Entrance  Function 

(Nonrecurnng  Rate) 


tment.  List  Plant  &  Eqi 
N^me— Pt  32  Acct  No. 

me— Pt  32  Acct  No. 
Nime— Pt  32  Acct  No. 
N,  ime— R  32  Acct  No. 
N  ime— R  32  Acct  No. 
N  ime— R  32  Acct  No. 
N;  ime— R  32  Acct  No. 
Nime— R  32  Acct  No. 

me— R  32  Acct  No. 
Nime— R  32  Acct  No. 
Ni  ime— R  32  Acct  No.— 
N;  ime— R  32  Acct  No 
Ni  ime— R  32  Acct  No — 
Ni  tme— R  32  Acct  No — 
Ni  in'>e— R  32  Acct  No. 
Ni  ime— R  32  Acct  No  — 
Ni  ime— R  32  Acct  No 
Ni  ime-^R  32  Acct  No.— 
Njme— R  32  Acct  No. 

expense 

mdney  (S  Amount) 

mcney  (Percentage)  .... 
irnome  tax 

ocal  income  tax  ....... 

Jst  Taxes 

PiDperty  Tax  


uip 

-Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 
Dep.  Life 


expense 

other  expense:  List  Expense 

Nime— R  32  Acct  No 

Ni  ime— R  32  Acct  No 

Nlme— R  32  Acct  No 

me-^t  32  Acct  No 

Nime— R  32  Acct  No 

Ni  ime— R  32  Acct  No 

Ni  ime— R  32  Acct  No 

Ni  me— R  32  Acct  No 

Ni  me— R  32  Acct  No 

Ni  me— R  32  Acct  No 

Nlme— R  32  Acct  No 

>t  32  Acct  No 

Nime— R  32  Acct  No 

Nj  me— R  32  Acct  No 

Ni  me— R  32  Acct  No 

Ni  me— R  32  Acct  No 


urri^g  cost  per  unit 
rate  per  unit 
measurement 


Per  Unit/Direct  Cost 


Rate  element 

name  tfi 


Rate  element 
name  «2 


S 
S 
S 
t^S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
$ 


Rate  element 
name  «3 


Rate  element 
name  ff4 


% 


DSI  Entrance  Function— Continued 

(Nonrecurnng  Rate) 


56  Ratio:  Rate  Per  Unit/Unit  Cost 


Rate  element 
name  #1 


Rate  element 
name  «2 


Rate  element 
name  #3 


Rate  element 
name  »4 


Notes: 

(1)  The  Entrance  Function  includes  the  costs  of  conduit,  vault,  nser,  and  similar  space  required  to  connect  the  point  of  interconnection  of  the 
Slr'^nS!'  ^  '^^  '-^^'  ""*°'''  '°  '"^  P°'"'  °'  term.nat«>n.  i.e..  to  the  central  offce  ter^l^tln?  ^?.^nf  S^S  to  Si 
sp!icirJ^°etc^'  ^""^  °'  measurement  is  the  unit  on  which  the  rate  .s  being  assessed,  eg.,  cable  placement  per  first  and  additional  foot,  cable 

DS3  Entrance  Function 

(Recumng  Rate] 


1 

2 

3 

4 

■    5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Total  investment:  List  Plant  &  Equip 


List:  Nam©— R.  32  Acct  No.-^Dep.  Dfe 
List:  Name— R.  32  Acct  No— Dep.  Life 
List:  Name— R.  32  Acct  No.— Dep.  Life 
List:  Name— PL  32  Acct  No— Dep.  Life 
List:  Name— PL  32  Acct  No— Dep.  Life 
List  Name— R.  32  Acct  No.— Dep.  Life 
List:  Name— R.  32  Acct  No —Dep.  Life 
List:  Name— R.  32  Acct  No —Dep.  Life 
List:  Name— Pt  32  Acct  No.— Dep.  Life 
List:  Name— R.  32  Acct  No.— Dep.  Life 
List  r^ame— Pt.  32  Acct  No— Dep.  Life 
List  Name— Pt  32  Acct  No.— Dep.  Life  . 
List:  Name— Pt  32  Acct  No— Dep.  Life  . 
List  Name— R.  32  Acct  No.— Dep.  Life  . 
List  Interne— Pt.  32  Acct  No— Dep.  Life  . 
List  Name— R.  32  Acct  No— Dep.  Life  . 
List:  Name— R.  32  Acct  No.— Dep.  Life  . 
List  Name— Pt  32  Acct  f^.— Dep.  Life  . 
List  Name— R.  32  Acct  No —Dep.  Life  . 

21  Depreciation  expense 

22  Cost  of  money  (S  AnrvDunt)  

23  Cost  of  money  (Percentage)  

24  Federal  income  tax 

25  State  and  local  inconrte  tax 

26  Other  tax:  List  Taxes 


27  List  Property  Tax 

28  List 

29  List 

30  List 

31  List 

32  List 

33  Maintenance  expense  

34  Admin  and  other  expense:  List  Expense 

35  List  Name— R.  32  Acct  No 

36  List  Name— Pt  32  Acct  No 

37  List  Name— R.  32  Acct  No  

38  List  Name— R.  32  Acct  No 

39  List  Name— R.  32  Acct  No  

40  List  Name— R.  32  Acct  No 

41  List  Name— Pt  32  Acct  No  

42  List  Name— R.  32  Acct  No 

43  List  Name— R.  32  Acct  No 

44  List  Name— Pt  32  Acct  No 

45  List  Nanie— Pt  32  Acct  No  

46  List  Name— R.  32  Acct  No 

47  List  Nanne— R.  32  Acct  No  

48  List  Name— R.  32  Acct  I^Jo  

49  List  Name— R.  32  Acct  No 

50  List  Name— R.  32  Acct  No 

51  Annual  cost  per  unit 

52  Monthly  cost  per  unit 

53  Monthly  rate  per  unit 

54  Unit  of  measurement 

55  Ratio:  Rate/Direct  Cost  


Rate  element 

Rate  element 

Rate  elenr>ent 

Rate  element 

name#l 

name  »2 

nanie»3 

name  »4 

$ 

S 

$ 

$ 

$ 

S 

S 

S 

$ 

S 

S 

$ 

$ 

$ 

s 

s 

$ 

S 

s 

s 

$ 

S 

s 

$ 

S 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

s 

$ 

s 

$ 

s 

s 

$ 

$ 

s 

$ 

s 

$ 

$ 

s 

s 

$ 

s 

$ 

s 

$ 

s 

$ 

$ 

s 

$ 

s 

s 

$ 

$ 

s 

$ 

$ 

s 

s 

s 

$ 

$ 

s 

s 

$ 

s 

s 

s 

$ 

s 

s 

$ 

$ 

s 

s 

$ 

$ 

s 

s 

s 

% 

% 

% 

% 

s« 

s 

s 

s 

$ 

$ 

s 

s 

s 

$ 

s 

$ 

s 

$ 

s 

$ 

s 

s 

s 

$ 

$ 

$ 

s 

$ 

$ 

s 

s 

s 

$ 

$ 

s 

$ 

$ 

$ 

s 

$ 

s 

s 

s 

$ 

$ 

s 

s 

$ 

$ 

s 

s 

$ 

$ 

s 

s 

s 

s 

s 

s 

$ 

$ 

s 

s 

s 

$ 

$ 

s 

$ 

$ 

s 

$ 

s 

$ 

s 

$ 

s 

s 

s 

s 

s 

s 

$ 

s 

s 

$ 
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$ 
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s 
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$ 
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$ 

s 
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s 

s 
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DS3  Entrance  Function— Continued 

[Recurring  Rate) 


56  Ratio:  Rate/U  lit  Cost 


Rate  element 
name  »1 


Rate  element 
name  #2 


Rate  element 
name  «3 


Rater  element 
ruune  UA 


Notes: 

(1)  The  Entrari» 
interconnector's 
interconnector. 

(2)  Row  54:  Lrit  ot  measurement  is  the  unit  on  which  the  rate  is  being  assessed,  eg.,  caWe  placement  per  first  and  additional  loot,  cable 
splicing,  etc. 


Furxrtion  indudes  the  costs  of  conduit,  vault,  riser,  and  similar  space  required  to  connect  the  point  of  interconnection  ol  the 
and  the  LEC's  networks  to  the  point  of  termination,  i.e.,  to  the  central  office  terminating  equipment  dedicated  to  the 


DS3  Entrance  Function 

[Nonrecurring  Rate) 


Rate  element 
name  «1 


Rate  element 
name  #2 


Rate  elennent 
name«3 


Rate  element 
name  «4 


sstmji 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Nam(— Pt. 
Nams— R. 
Nam^— Pt. 
Nam)— R. 
Nams— R. 
Nams— R. 
Nam)— R. 
Nam)— Pt 
Nam)— R. 
Nams— Pt 
Nams— R. 
Nams— R. 
Nams— R. 
Namn- Pt 
Nams— Pt 
Namn-Pt 
Nams— R. 
Nams— Pt 
Nams— R. 


incorie 
tocU 


1  Total  inve 

2  List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List 

21  Depreciation 

22  Cost  of  monek* 

23  Cost  of  mone^ 

24  Federal 

25  State  and 

26  Other  tax:  Liai 

27  List 

Ust  

List 

List 

List 

List  

33  Maintenance 

34  Admin  and 

35  Ust 
Ust 

List:  Nai 
List 
List: 
List: 
List: 
List: 
List: 
List: 
List 
List: 
List 
Ust: 
Ust: 
Ust 


Ufe 
Life 
Lite 
Ufe 


nt  List  Plant  &  Equip  ... 
32  Acct  No.— Dep, 
32  Acct  No —Dep 
32  Acct  No.— Dep 
32  Acct  No.— Dep 
.  32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Life 
.  32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
sxpense 

(S  Amount)  . _ 

(Percentage)  „ 

tax ~ 


28 
29 
30 
31 
32 


income  tax 

Taxes  

Propferty  Tax 


36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 

53  htonrecumng 

54  Unit  of 

55  Ratio:  Rate 


sxpense  

expense:  List  Expense 

32  Acct  No  

32  Acct  No  

:.  32  Acct  No 

32  Acct  r^  

32  Acct  No  :... 

32  Acct  No  

32  Acct  No 

32  Acct  No 

32  Acct  No  

32  Acct  No  ....... 

32  Acct  No 

.  32  Acct  No  ;»... 

32  Acct  No „. 

32  Acct  No  

32  Acct  No  

32  Acct  No  .... 


otier 
Namn- R 
Namj— R 

m> — R. 
Nam>— R. 
Nams— R. 
Nam^— Pt 
Namj— R. 
Namj— R. 
Namt— R. 
Nam^-R. 
Nam»— R. 
Namj— R 
Nam  >— R 
Nams— R 
Nam»— R 


Namj— R 


^Jonrecur^ng  cost  per  unit .... 
rate  per  unit  ... 


% 


S 
S 
$ 
$ 

s 
$ 
s 
$ 
$ 
s 
s 
s 
$ 
$ 
s 
s 
s 
$ 
s 
$ 
$ 
$ 

s 
$ 
s 
s 
$ 

\s 
$ 
s 
$ 
$ 
s 
$ 
$ 
$ 
$ 
s 
s 
$ 
$ 
s 
$ 
$ 
s 
s 
$ 
s 
s 

$' 
s 


% 


measi  rement 


Per  Unrt/Direct  Cost  .„ 


% 


S 
$ 
S 

s 
s 
$ 
s 
s 
s 
$ 
$ 
$ 
$ 
s 
s 
$ 
$ 
$ 
$ 
$ 
s 
s 

s 
$ 
s 
$ 
$ 
$ 
s 
s 
s 
$ 
$ 

s 
s 

s 
s 
s 
s 

s 
$ 
s 
s 
s 
s 
s 
s 
s. 

$ 
s 


% 
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DS3  Entrance  Function— Continued 

(Nonrecurnng  Rate] 


55  Ratio:  Rate  Per  Unit/Umt  Cost 


Notes: 


Rate  element 
name  »1 


Rale  element 
name  »2 


Rate  element 
name  «3 


Rate  element 
nan^  k4 


(1)  The  Entrance  Function  includes  the  costs  of  conduit,  vault,  riser,  and  similar  space  required  to  connect  the  oomt  of  interconnprt^n  r>f  fv,a 
spl.ang°elc^'  ^""  °*  "'«^^"^«"^«"'  '^^^  """  «"  ^^'^^  ^  ^a^  is  being  assessed,  e.g.  caWe  placement  per  first  and  additional  foot.  caWe 


DSl  Equipment  Installation  Function 

(Nonrecurnng  Rate) 


1  Total  investment:  Ust  Plant  &  Equip 

2  Ust;  Name— R.  32  Acct  No— Dep.  Ufe 

3  List:  Name— R.  32  Acct  No— Dep.  Life 

4  List  Name— R.  32  Acct  No— Dep.  Ufe 

5  -Ust:  Nanrie— R.  32  Acct  No— Dep.  Ufe 
5       Ust  Name— R.  32  Acct  No  —Dep.  Ufe 

7  Ust:  Name— Pt.  32  Acct  No— Dep.  Life 

8  Ust:  Name— R.  32  Acct  No— Dep.  Ufe 

9  List:  Name— R.  32  Acct  No— Dep.  Ufe 

10  Ust  Name— R.  32  Acct  No— Dep.  Life 

1 1  Ust:  Name— R.  32  Acct  No— Dep.  Life 

12  List:  Name— R.  32  Acct  Mo— Dep.  Ufe 
t3  List:  Name— R.  32  Acct  No— Dep.  Life 
1 4  Ust:  Name— R.  32  Acct  No— Dep.  Ufe 
tS       Ust  Name— R.  32  Acct  No  —Dep.  Ufe  . 

16  Ust  Name— R.  32  Acct  No —Dep.  Ufe  . 

1 7  Ust  Name— R.  32  Acct  No— Dep.  Life  . 

18  Ust:  Name— R.  32  Acct  No— Dep.  Ufe  . 

19  Ust  Name— R.  32  Acct  No— Dep.  Life  . 

20  List  Name— R.  32  Acct  No —Dep.  Ufe  . 
21-Oepfeciaton  expense 

22  Cost  of  money  (S  Amount) 

23  Cost  of  money  (Percentage)  

24  Federal  income  tax 

25  State  arKl  local  income  tax 

26  Other  tax:  Ust  Taxes 


27  List  Property  Tax 

28  Ust 

29  List : 

30  Ust  - 

31  Ust  .._. 

32  Ust ,. 


-  33  Maintenance  expense 

34  Admin  and  other  expense:  List  Expense 

35  - 
36 
37 
33 
39 
40 
41 
42 
43 
44 
45 
45 
47 
43 
49 
50 
51 

52  Nonrecurnng  cost  per  unit 

53  Nonrecunrir>g  rate  per  unit  

54  Unit  of  measurement. 

55  Ratio:  Rate  Per  Umt/Direct  Cost 


Ust:  Name— R.  32  Acct  No 
Ust  Name— R.  32  Acct  No 
List;  Name— R.  32  Acct  No 
List:  Name— R.  32  Acct  No 
List:  Name— R.  32  Acct  No 
List:  Name^-R.  32  Acct  No 
List:  Name— R.  32  Acct  No 
List;  Name— R.  32  Acct  No 
List  Nanf>e— R.  32  Acct  No 
List;,  Name— R.  32  Acct  No 
List:  t^ame — R. 
List:  Name — R. 
List  Name — R. 
List  Name— R. 
List:  Name — R. 
Ust  Name— R. 


32  Acct  No 
.  32  Acct  No 
32  Acct  No 
32  Acct  Uo 
32  Acct  No 
32  Acetic 


Rate  element 
name  «l 
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$ 
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$ 
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$ 
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$ 
$ 
$ 
s 
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Rate  element 
name  i«2 


S 
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Rate  element 
name  »3 


S 

s 

» 

s 

5 
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s 
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s 
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s 
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5 
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s 
s 

s 

s 
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Rate  element 
f 3T>e  »4 
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$ 
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$ 
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39350 


56  Ratio:  Rate  P(  r  Unit/Unit  Cost. 


Notes: 

(1 )  The  Equiprrtent 

(2)  Row  54:  Unjt 


1  Total  investmt  nt; 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Name  — R 


Ust: 
List 
List 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 

21  Depreciation 

22  Cost  of  mone^ 

23  Cost  of  monei 

24  Federal  incom  3 

25  State  and  loc^  I 

26  Other  tax:  Li; 


Name  — R, 
Name  — R, 
Name  — R 
Name  — R, 
Name  — R 
Name— R 
Nanw  — R, 
Name  — R. 
Name  — R 
Name  — R 
Name— R 
Name  — Pt 
Name  — R 
Name— R 
Name— R 
Name— R 
Name— R 
Name  — R 


St  Taxes 

27  List:  Prope  rty  Tax 

28  List 

29  List  

30  List  

31  List  

32  List  

33  Maintenance 

34  Admin  and 


\  Otter 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecurnng 

53  Nonrecurring 

54  Unit  of 

55  Ratio:  Rate 

56  Ratio:  Rate 

Notes: 


List: 
List: 
List; 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
List: 
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DS1  EouiPf^NT  Installation  Function— Continued 

[Nonreciirring  Rate) 


Rate  element 
name  «1 


Rate  element 
name  #2 


Rate  element 
nanne  ff3 


Rate  element 
name  #4 


Installation  Functioo  includes  costs  of  installing  and  testing  the  central  office  equipment  dedicated  to  the  interconnector. 
of  measurement  e  the  untt  on  wt>ich  the  rate  is  tieing  assessed,  e.g.,  per  DSl  arrangement,  etc. 

DS3  Equipment  Installation  Function 

(Nonrecurring  RateJ 


Life 
Life 
Life 
Life 
Life 
Life 


List  Plant  &  Equip 

32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No —Dep.  Life 
32  Acct  No— Dep 
.  32  Acct  No.— Dep 
32  Acct  No.— Dep 
32  Acct  No.— Dep 
32  Acct  No.— Dep 
32  Acct  No.— Dep 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
.  32  Acct  No.— Dep.  Life 
32  Acct  No —Dep.  Life 
32  Acct  No— Dep.  Life 
32  Acct  No —Dep.  Life 
32  Acct  No— Dep.  Life 
32  Acct  No —Dep.  Life 
^pense 

(S  Amount) 

(Percentage) 

tax 

income  tax 


^xpense  

expense:  List  Expense 

Namd— R.  32  Acct  No 

Nam«— R.  32  Acct  No r. 

Nanw- R.  32  Acct  No 

Name  — R.  32  Acct  No 

Nam<— R.  32  Acct  No  

Nanrx— R.  32  Acct  No ,....".. 

Nam«— R.  32  Acct  No  

Namt- R.  32  Acct  No 

Uam  — R.  32  Acct  No 

Nam«  — R.  32  Acct  No 

Nam<  — R.  32  Acct  No 

Nann— R.  32  Acct  No 

Nam<  — R.  32  Acct  No 

NanK  — R.  32  Acct  No 

Nanx— R.  32  Acct  No 

Nanv  — R.  32  Acct  No „... 


( ost  per  unit 
I  ost  per  unit 


measuement 

P(  ir  Umt/Direct  Cost 
P(  ir  Unit/Unit  Cost  ... 


Rate  element 
nan:ie  #1 


Rate  element 
name  »2 


% 


Rate  element 
name  43 


% 


Rate  elernent 
name  94 


% 
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III  I!!l^c?'f."^"V"^'^"^''°"  ^^^^  '^"'^  "^'^  °'  '"^'""9  and  testing  me  central  office  equipment  ded«ated  to  the  intcrccnnector 
(2)  Row  54:  Unit  of  nrwasurement  b  the  umt  on  which  the  rate  is  tseing  assessed,  e.g..  per  DSl  arrangement,  etc.  nier.cnnecior. 


DSl  Cross— Connection  Function 

[Recurring  Rate] 


1  Total  investn^icnt:  List  Plant  &  Equip 

2  List:  Name— Pt  32  Acct  No.— Dep.  Life 

3  Ust:  Name— Pt  32  Acct  No.— Dep.  Life 

4  Ust:  Name— R.  32  Acct  No.— Dep.  Ufe 

5  Ust:  Name— R.  32  Acct  No.— Dep.  Life 

6  List:  Name— R.  32  Acct  No.— Dep.  Life 

7  List  Name— Pt.  32  Acct  No.— Dep.  Ufe 

8  List:  Name— Pt  32  Acct  No.— Dep.  Life 

9  Ust:  Name— Pt  32  Acct  No.— Dep.  Ufe 

10  List  Name— Pt  32  Acct  No.— Dep.  Life  , 

11  -  Ust  Name— R.  32  Acct  No— Dep.  Life  , 

12  List  Hame—Pt.  32  Acct  No.— Oep.  Life  , 

13  List  l^ame— R.  32  Acct  No.— Oep.  Life  , 

14  List  Name— Pt  32  Acct  No.— Dep.  Life  . 

15  List:  Nan)e— Pt  32  Acct  No.— Dep.  Life  . 

16  List:  Name— R.  32  Acct  f^.— Dep.  Life  . 

17  List  Nanfie— Pt  32  Acct  No.— Dep.  Life  . 

18  Ust  Name— Pt  32  Acct  No.— Dep.  Life  . 

19  Ust  Name— Pt  32  Acct  No.— Dep.  Life  . 

20  List  Name— R  32  Aoct  No.— Dep.  Life  . 

21  Depreciation  expense 

22  Cost  of  money  (SAmount) 

23  Cost  of  money  (Percentage) 

24  Federal  income  tax 

25  State  and  local  income  tax .-. „. 

26  Other  tax:  List  Taxes „ 

27  List  Property  Tax „ ;. 

28  List ; 

29  List  .._ „ ^........ ,... 

30  List 5, 

31  Ust 

32  Ust 


33  Maintenance  expense  , 

34  Adrren  and  other  expense:  List  Expense 

35  List  Name-R  32  Account  No  

36  List  Name-Pt  32  Account  No  

37  List:  Name-R  32  Account  No  

38  Uyf:  Nan»-R.  32  Account  No  

39  Li.st:  Name-R.  32  Account  No  

40  List:  Nanr)e-R.  32  Account  No  „ 

41  List  Name-Pt  32  Account  No  ......:... 

42  List:  Name-R  32  Account  No  ^;, 

43  List  Name-Pt  32  Account  No  , 

44  Ust:  Name-R.  32  Account  No  

45  List  Name-R.  32  Account  No  

46  List  Name-R.  32  Account  No 

47  List  Name-R.  32  Account  No  

48  List  Name-R.  32  Account  No 

49  List  Name-Pt  32  Account  No  

50  List  Name-Pt  32  Account  No  

51  Annual  cost  per  unit  

52  Monthly  cost  per  unit 

53  Monthly  rate  per  unit 

54  Unit  of  nr)easurement _ 

55  Ratio:  Rate/Direct  Cost  

56  Ratio:  Rate/Unit  Cost 


Rate  element 
name  «1 
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Rate  element 
name  ti2 
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Notes: 


Rate  element 
namfr#3 
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Rate  element 
name  tA 
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(1)  CfOss--Connecbon  Function  incJudes  costs  for  an  cabling  and  cable  support  structures  between  and  LEC's  main  distnbution  frame  (MDR 
and  the  central  offtce  terminating  equipment  dedicated  to  the  interconnector.  "^  y   "  i 

(2)  Row  54:  Unit  of  measurement  is  the  unit  on  which  the  rate  is  being  assessed,  e.g..  per  ft.,  per  DSl  arrangement,  etc. 
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DS1  Cross— Connection  Function 

(Nonrecurring  Rate) 


Rate  element 

Rate  element 

Rate  element 

Rate  element 

name  «i 

name»2 

name  »3 

name  #4 
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1  Total  investn  ent 


Ust: 

Ust: 

Ust: 

Ust: 

Ust: 

Ust:N 

Ust: 

Ust: 

Ust; 

Ust: 

List  N 

List: 

Ust 

List: 

List; 

Ust 

Ust 

Ust 

List 

21  Depreciation 

22  Cost  ot 

23  Cost  of 

24  Federal 

25  State  and 

26  Ottier  lax: 


2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Narre — R. 


Lijt 


27  List  propprty 

28  Ust 

29  List 

30  Ust 

31  List 

32  Ust 

33  Maintenance 

34  Admin  and 


List  Plant  &  Equip 

32  Acct  No.— Oep.  Ufe 
32  Acct  No.— Oep.  Ufe 
32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dejj.  Ufe 
32  Acct  No. — Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Ufe 
32  Acct  No. — Dep.  Life 
32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No. — Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Life 
32  Acct  No.— Dep.  Ufe 
expense  

(S  Amount) 

(Percentage) 

tax _ 

income  tax 

Taxes „ 

Tax  


Narre— Pt. 
Naire— Pt 
Name— Pt 
Name— Pt 

ame— Pt. 
Name— Pt. 
Name— PL 
Name— Pt 
Name— Pt 

ame— Pt. 
Name— Pt 
Name— Pt. 
Name— R. 
Name— Pt. 
Name— Pt 
Name— Pt 
Name— Pt. 
Name— Pt 


mon^y 
morxy 
incone 
local 


oher 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecumng 

53  Nonrecurring 

54  Unit  of 

55  Ratio;  Rate 

56  Ratio;  Rate 


Ust; 

List 

List: 

List:  Nar 

Ust 

List:  Nj 

Ust  Nar 

Ust 

List: 

List; 

Ust 

List 

List; 

List 

List 

List  N< 


Name— Pt 


expense  

expense;  List  Expense. 

32  Acct  No 

32  Acct  No  

32  Acct  No  

32  Acct  No 

32  Acct  No  

32  Acct  No  

32  Acct  No 

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No 


Name — Pt. 
Name— Pt. 

me— Pt. 

Name— Pt. 

ame — Pt 

me— Pt. 
Name— Pt. 
Name— Pt. 
Name— Pt. 
Name— Pt. 
Name— Pt 
Name— Pt. 
Name— Pt 
Name— Pt. 


ame— R 


cost  per  unit 
rate  per  unit 


measi  iremient 


Fer 


Fer 


UniVDirect  Cost 
Unrt/Unit  Cost  ... 


Cross — Cc  nnect)on 


Notes: 

(1) 
and  ttie  central 
(2)  Row  54; 


Function  includes  costs  for  all  cabling  and  cable  support  structures  between  and  LEC's  main  distritxition  frame  (MDF) 
iffice  terminating  equipment  dedicated  tot  he  interconnector. 
Ufiit  of  measurement  is  the  unit  on  which  ttie  rate  is  being  assessed,  e.g.,  per  ft.,  per  DS  1  arrangement,  etc. 

DS3  Cross— Connection  Function 

(Recurring  Rate] 


Rate  element 
name  #1 


Rate  elemient 
name  It2 


Rate  element 
namie  #3 


Rate  elemient 
name  «4 


1  Total  investt*ent  Ust  Plant  &  Equip 

2  List;  Narr^e— R.  32  Acct  No— Dep.  Ufe 
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DS3  Cross— Connection  Function— Continued 

(Recurring  Rate) 


List:  Name— R.  32  Acct  No.— Dep.  Lite 
Ust:  Name— R.  32  Acct  No.— Dep.  Lite 
List:  Name— R.  32  Acct  No.— Dep.  Life 
List;  Name— R.  32  Acct  No.— Dep.  Life 
List;  Name— R.  32  Acct  No.— Oep.  Life 
List;  Name— R.  32  Acct  No.— Dep.  Lite 
List;  Name— R.  32  Acct  No.— Dep.  Lite 
List;  Name— Pt  32  Acct  No.— Dep.  Life 
Ust;  Name— Pt  32  Acct  No.— Dep.  Lite 
List;  Name— R.  32  Acct  No.— Oep.  Life 
List;  Name— R.  32  Acct  No.— Oep.  Lite 
List  Name— R.  32  Acct  No.— Oep.  Lite 
List  Name— R.  32  Acct  No.— Dep.  Life 
List:  Name— R.  32  Acct  No.— Dep.  Life 
Ust;  r^ame— R.  32  Acct  No.— Dep.  Life 
List  Name— R.  32  Acct  No.— Dep.  Life 
List;  Name— R.  32  Acct  No.— Dep.  Life 
List;  Name— Ft  32  Acct  No.— Oep.  Life 
Depreciation  expense 


25 
26 
27 
28 
29 

3a 

31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 


3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

22  Cost  of  inoney  (S  Amount) 

23  Cost  of  money  (Percentage)  

24  Federal  income  tax „ 

State  arxJ  local  income  tax .■:.... 

Other  tax;  List  Taxes 

List  Property  Tax^ 

List 

List .^ _ 

List „ „.,..... 

List 

Ust „ _ 

Maintenance  expense  „ 

Admin  and  other  expense:  Ust  Expense 

Ust  Name— R.  32  Acct  No 

Ust;  l^me— R.  32  Acct  No 

List  l^me— Pt  32  Acct  1^ 

List  Name— R.  32  Acct  No 

List  Name— R. 

List;  Name— R. 

List;  Name— R. 

List  Namie — R. 

List;  Name— R. 

List  Name— R.  32  Acct  No 

Ust  Name— R.  32  Acct  No 

List;  Name— R.  32  Acct  No 

List;  Namie— R.  32  Acct  No 

List;  Name — R.  32  Acct  No 

List;  Name— R.  32  Acct  No 

Ust  Name— R.  32  Acct  No 
Annual  cost  per  unit  

52  Monthly  cost  per  unit 

53  Monthly  rate  per  unit  

54  Unit  of  measurement 

55  Ratio;  Rate/Direct  Cost „. 

56  Ratio;  Rate/Unit  Cost 


32  AcdNo 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 


Rate  element 
name  *l 


Rate  element 
name  *2 


% 


Rate  element 
name  «3 


$ 
$ 
$ 
$ 
$ 
$ 
S 
S 

s 
s 

$ 
$ 
s 
$ 
$ 
$ 
$ 

I 

s 

s 
$ 
s 
$ 
$ 
s 
$ 
s 
s 
s 
s 
s 
$ 
$ 
$ 
s 
s 
$ 
$ 
$ 
s 
$ 
s 
s 
$ 
s 
s 
s 
$ 
s 


% 


Rate  element 
name  I4 


% 


Notes: 

(1)  Cross-Connection  Function  includes  costs  for  all  cabling  and  cable  support  structures  between  and  LEC's  main  distribution  frame  (MDF) 
and  the  central  office  terminating  equipment  dedicated  to  the  interconnector. 

(2)  Row  54:  Unit  of  measurement  is  the  unit  on  which  the  rate  is  being  assessed,  e.g.,  per  ft.,  per  DS3  amangement,  etc. 

DS3  CROSS— Connection  Function 

(Nonrecurring  Rate) 


1  Total  investment  List  Plant  &  Equip 

2  List;  Name— R.  32  Acct  No.— Dep.  Life 

3  List;  Name— R.  32  Acct  No.— Dep.  Ufe 
.  4  Ust;  Nanne— R.  32  Acct  No —Dep.  Ufe 


Rate  element 
name  »1 


Rate  etement 
name  »2 


Rate  elemient 
riame  #3 


Rate  element 
name  C4 
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DS3  Cross— Connection  Function— rContinued 

(Nonrecurring  Rate] 


Rate  element 
name  »1 


Rate  element 
name  #2 


Rate  element 
name  #3 


Rate  element 
name  #4 


5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


List 

Ust:  N 

Ust: 

List: 

UstN. 

Ust 

List  Nai 

List 

List 

List 

List 

List 

List 

List 

Ust 

Ust 

21  Depreciation 

22  Cost  of 

23  Cost  of 

24  Federal 

25  State  and 

26  Ottier  tax: 
27.       List  Pn 

List 
Ust 
List 
Ust 
List 

33  Maintenande 

34  Admin  and 

35  Ust  N. 
List 
Ust 
Ust 
List 
Ust: 
Ust 

List:  Nai 
Ust 
Ust 
List: 
List 
Ust 
Ust 
Ust 
Ust: 


Nane — Pt. 


28 
29 
30 
31 
32 


32  Acct  No— Dep.  Ufe 

atm — Pt.  32  Acct  No —Dep.  Life 

Nafne— R.  32  Acct  No.— Dep.  Ufe 

32  Acct  No.— Dep.  Ufe 

la^ne — Pt.  32  Acct  No —Dep.  Ufe 

32  Acct  No —Dep.  Life 

ne— Pt.  32  Acct  No— Dep 

32  Acct  No.— Dep 

32  Acct  No— Dep. 

Nafie— R-  32  Acct  No.— Dep 

32  Acct  No— Dep 

32  Acct  No.— Dep. 

32  Acct  No— Dep. 

32  Acct  No  —Dep. 

Na^ne— Pt  32  Acct  No.— Dep. 

32  Acct  No.— Dep.  Life 

expense  

moftey  (S  ArrKHjnt)  

motey  (Percentage)  

no>me  tax 

liical  income  tax 

tjst  Taxes 

caerty  Tax 


Nane— Pt 
Nane— R. 


Naine— R. 
Naine— R. 
Name— R. 
Naine — R. 


Nane— R. 


Life 
Life 
Life 
Life 
Life 
Life 
Life 
Life 
Ufe 


36 
37 
38 

39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  NonrecurriHg 

53  Nonrecumrg 

54  Unit  of 

55  Ratio:  Rate 

56  Ratio:  Rate 


expense  

other  expense:  List  Expense 

lai  ne— R.  32  Acct  No 

Nai  ne— R.  32  Acct  No 

Nai  ne— R.  32  Acct  No 

Nai  ne— R.  32  Acct  No 

Nai  ne— R.  32  Acct  No 

Nai  ne— R.  32  Acct  No 

Nai  ne— R.  32  Acct  No 

11  ne— Pt  32  Acct  No 

Naine— R.  32  Acct  No  

Nai  ne— Pt  32  Acct  No  

Nai  ne— Pt  32  Acct  No  

Nai  ne — R.  32  Acct  No  

Naine— Pt  32  Acct  No 

Nai  ne— R.  32  Acct  No  

Naine— PL  32  Acct  No 

Naine— Pt  32  Acct  No  


cost  per  unit 
rate  per  unit 


% 


mea  surement 


Per  Unit/Direct  Cost 
Per  Unit/Unit  Cost  ... 


Cross — C  onnecbon 


Notes 

(1) 
and  the  central 
(2)  Row  54 


Function  includes  costs  for  all  cabling  arxl  caljle  support  staictures  bietween  and  LEC's  main  distribution  frame  (MDF) 
office  terminating  equipment  dedicated  to  ttie  interconnector. 
I  Init  of  measurement  is  tfie  unit  on  which  ttie  rate  is  being  assessed,  e.g.,  per  ft.,  per  DS3  arrangement,  etc. 

DS1  Termination  Function 

(Recurring  Rate) 


Rate  element 
name  »^ 


Rate  element 
nanne  #2 


Rate  elennent 
nanne  #3 


Rate  element 
name  #4 


1  Total  investnent 

2  Ust 


List  Plant  &  Equip 

Naibe — R.  32  Acct  No— Dep.  Life 

3  List:  Nai  ne— R.  32  Acct  No  —Dep.  Life 

4  List  Nai  ne— R.  32  Acct  No— Dep.  Ufe 

5  Ust  Nai  ne— R.  32  Acct  No —Dep.  Life 

6  List:  Nai^e— R.  32  Acct  No —Dep.  Ufe 


DS1  Teriwination  Function— Continued 

(Recurring  Rate] 

I^UIIV.C3 

■3V300 

Rate  element 
name#1 

Rate  element 
name«2 

Rate  element 
name«3 

Rate  element 
name  «4 

7       List:  Name— Pt  32  Acct  No.— Dep.  Ufe 

$ 
S 
S 
$ 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

$ 

s 

s 

$ 

s 

$ 

$ 

s 

s 

$ 

$ 

s 

s 

$ 

s 

$ 

S 
S 
$ 
S 
$ 

s 
$ 
$ 
$ 

s 
s 

$ 
s 

s 
s 
s 

s 
$ 
s 

s 
s 
s 

s 

s 

s 

s 

s 

s 

$ 

s 

s 

s 

s 

s 

s 

$ 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

S 
$ 

s 
$ 
$ 
s 
s 
$ 
s 
$ 
s 
$ 
s 
$ 
s 
s 

s 

s 

$ 

s 

$ 

$ 

s 

s 

$ 

s 

$ 

$ 

s 

s 

s 

s 

s 

$ 

$ 

$ 

$ 

s 

s 

s 

s 

s 

$ 

s 

s 

s 

8       List  Name-R.  32  Acct  No.— Dep.  Ufe 

S 

9       List:  Name— R.  32  Acct  No.— Dep.  Life 

S 

10       List  Name— R.  32  Acct  No.— Dep.  Life  ...                                   

$ 

1 1        List  Name— R.  32  Acct  No.— Dep.  Life 

$ 

12       List  hteme— R.  32  Acct  No.— Dep.  Life 

s 

13       Ust  Name— R.  32  Acct  No.— Dep.  Life 

s 

14       Ust  Name— R.  32  Acct  No— Dep.  Life 

$ 

15       Ust  Name— R.  32  Acct  No —Dep.  Life 

s 

16  List  Name— R.  32  Acct  No.— Dep.  Life „ 

17  Ust  Name— R.  32  Acct  No.— Dep.  Life  .. 

s 

s 

18       List  Name— R.  32  Acct  (^.— Dep.  Life 

s 

19       List  Nanne— Pt  32  Acct  1^.— Dep.  Life 

s 

20        List  Name— PL  32  Acct  No.— Dep.  Life 

s 

21  Depreciation  expense 

s 

22  Cost  of  money  (S  Amount) 

23  Cost  of  money  (Percentage)  

s 

s 

24  Federal  income  tax 

% 

25  State  and  local  income  tax 

s 

26  Other  tax:  List  Taxes 

s 

27        List  Property  Tax  

s 

28        List  

s 

29        List  

s 

30        Ust 

s 

31        List ,.„. 

s 

32        List 

s 

33  Maintenance  expense  

s 

34  Admin  and  other  expense:  List  Expense  ... 

s 

35       Ust  Name— R.  32  Acct  (^ 

s 

36       List  Name— R.  32  Acct  No 

s 

37        List  Name-R.  32  Acct  No 

s 

38  List  Name— Pt  32  Acct  No 

39  List  Name— R.  32  Acct  No 

s 
$ 

40       List  Name— R.  32  Acct  No 

s 

41        List  Name— R.  32  Acct  No 

s 

42       List  Name— R.  32  Acct  No " 

s 

43       List  Name— R.  32  Acct  No 

$ 

44       List  Name— Pt  32  Acct  No 

s 

45        List  Name— R.  32  Acct  No 

s 

46       List  Nanne— Pt  32  Acct  No 

$ 

47       List  Name— Pt  32  Acct  No * 

s 

48       List  Name— R.  32  Acct  No 

s 

49       List  Name— R.  32  Acct  No 

s 

50  List  Name— R.  32  Acct  No „.       

51  Annual  cost  per  unit  

s 
s 

52  Monthly  cost  per  unit " 

s 

53  Monthly  rate  per  unit  

s 

54  Unit  of  measurement  

s 

55  Ratio;  Rate  Per  Unit/Direct  Cost  

56  Ratio:  Rate  Per  Unit/Unit  Cost  ..... 

MntAc- 

thiJJa^rf  SS/t^SJ^^^^  ^^  °P-'  "-  '^-^-ing  mux  (OLTM)  unit  and  equipment  bay. 

(2)  Row  54:  Unit  of  measurement  is  the  unrt  on  which  the  rate  «  being  assessed,  e.g.;  per  POT  frame,  per  100  square  foot  arrangement. 

DS1  Termination  Function 

(Nonrecurring  Rate] 


1  Total  investment;  List  Plant  &  Equip 


List:  Name— R.  32  Acct  No.— Oep.  Ufe 
List:  Name— R.  32  Acct  No.— Dep.  Ufe 
Ust:  Name— R.  32  Acct  No.— Dep.  Ufe 
List:  Name— R.  32  Acct  No.— Dep.  Life 
List:  Name— R.  32  Acct  No— Dep.  Life 
List:  Name— R.  32  Acct  No —Dep.  Life 
List:  Name— R.  32  Acct  No —Dep.  Ufe  . 


Rate  element 

Rate  element 

Rate  element 

Rate  elen>ent 

name  #i 

name  »2 

names.^ 

name  «4 

S 

S 

S 

S 

S 

S 

S 

s 

$ 

S 

s 

s 

s 

s 

s 

s 

s 

$ 

s 

s 

s 

s 

s 

s 

s 

s 

s 

$ 

s 

s 

s 

s 
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0S1  Termination  Function— Continued 

[Nonrecurring  Rate) 


Rate  element 
name#l 


Rate  element 
name  >2 


Rate  element 
f»ame#3 


Rate  element 
name  #4 


9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


List;  Hi  me— Pt.  32  Acct  No.— Dep.  Life 
List  N<  me— Pt.  32  Acct  No —Dep.  Life 
List:  Hi  me— Pt.  32  Acct  No— Dep.  Life 
List  Na  me— Pt  32  Acct  No.— Dep.  Life 
List  Ma  me— Pt.  32  Acct  No.— Dep.  Life 
List  Na  me— Pt.  32  Acct  No.— Dep.  Life 
List  Ha  me— R.  32  Acct  hto.— Dep.  Life 
List:  M^ne— Pt.  32  Acct  No.— Dep.  Life 
List  N^ne— Pt.  32  Aoct  No.— Dep.  Life 
List  N^Tte— Pt.  32  Acct  No —Dep.  Life 
List  Narf>e — Pt.  32  Acct  No.— Dep.  Life 
List:  Marie— Pt  32  Aoct  No.— Dejs.  Life 


DeprecialK^  expense 


y  (S  Amount)  ... 
y  (Percentage) 

tax 

income  tax  ... 

t Taxes  

rty  Tax  


List  Pr4 

Ust 

List 

List 

List 

List 
Maintenan^  expense 
Admin  andjottier  expense:  List  Expense 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecurhiig  cost  per  unit 

53  Nonrecurrii  g  rate  per  unit 


List 


Nane— Pt, 
List  Nane— Pt  32  Acct  tsio 
List  Na  ne— Pt.  32  Acct  No 
List  Na  ne— R.  32  Acct  No 


54 
55 
56 


Unit  of  met  surement 


Ratio:  Rata 
Ratio:  Rate 


32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
Pt  32  Acct  Nq 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 


% 


% 


% 


Per  Unit/Direct  Cost 
Per  Unit/Unit  Cost  ... 


Notes: 
(l)The 
that  are  used  i 
(2)  Row  54 


Terr|iinalion  Furx:tion  irxjJudes  aH  costs  of  equipment,  for  example,  the  optica)  line  terminating  mux  (OLTM)  unit  and  equipment  bay, 
terminating  the  entrance  cable  dedicated  to  the  interconnector. 
Jnit  of  measurement  is  the  unit  on  wtuch  the  rate  is  tseing  assessed,  e.g..  per  POT  frame,  per  100  square  toot  arrangement. 

DS3  TERMINATION  FUNCTION 
IRecurrmg  Rate] 


Rate  element 
name  #1 


Rate  element 
name  #2 


Rate  element 
name  #3 


Rate  element 
name  »4 


1 

Total  n 

2 

List: 

3 

Ust: 

4 

Ust: 

5 

Ust: 

6 

Ust: 

7 

List: 

& 

Ust: 

9 

Ust: 

0 

List: 

Wfesfcnent  List  Ptant  &  Equip 

Na ne—Pi.  32  Acct  No— Dep.  Life 
Na  ne— Pt.  32  Acct  No —Dep.  Life 
Na  ne— Pt.  32  Acct  No.— Dep.  Life 
Na  ne— Pt  32  Acct  No.— Dep  Life 
Na  ne— R.  32  Acct  No.— Dep.  Life 
Na  ne— Pt  32  Acct  No.— Dep.  Ufe 
Na  oe— R.  32  Acct  No —Dep.  Life 
Na  Be— R.  32  Acct  No —Dep.  Ufe 
Nafie— R.  32  Acct  No —Dep.  Life 


C 


39357 


DS3  TERMINATION  FuNCTiON-^-Continued 

[Recun^ing  Rate) 

Rate  element 
name  «1 

Rate  element 
name  »2 

Rate  element 
name  «3 

Rate  elerrwnt 
name  <4 

1 1        Ust  Name— Pt  32  Acct  No.— Dep.  Life 

$ 
S 
S 

s 
s 
s 
$ 
s 
s 
s 
s 
s 

s 
s 
s 

s 
s 
$ 
$ 
s 
s 
$ 
$ 
s 
s 
s 
s 
s 
s 
s 
$ 
s 
s 
s 
s 

1 

s 
$ 
s 
s 
s 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
$ 
s 
s 
s 
s 

S 

s 
s 
s 

s 
s 
s 
s 

s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
$ 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
$ 
s 
s 
s 
$ 
s 
s 

S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

% 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s* 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

12  Ust:  Name— Pt  32  Acct  No.— Dep.  Life „ 

13  Ust  Name-PL  32  Acct  No.— Dep.  Life 

14       Ust  Name— R.  32  Acct  No.— Dep.  Life 

15       Ust  Name— Pt  32  Acct  No —Dep.  Lrfe 

16       Ust  Name— R.  32  Acct  No.— Dep.  Life 

17       List  Name— Pt  32  Acct  No.— Dep.  Life 

18       Ust  Name— Pt  32  Acct  No.— Dep.  Life 

19       Ust  Name— Pt  32  Acct  No.— Dep.  Life 

20       List  Name— R.  32  Acct  No.— Dep.  Life 

21  Depreciation  expense 

22  Cost  of  money  (S  Amount) 

23  Cost  of  money  (Percentage)  

24  Federal  income  tax 

25  State  and  local  income  taix 

26  Other  tax:  List  Taxes 

27        List  Property  Tax  

28        List  ; 

29        List  

30        List . 

31        List 

32        List 

33  Maintenance  expense  

34  Admin  and  other  expense:  List  Expense  

35       List  Name— Pt  32  Acct  No 

36       List:  Name— R.  32  Acct  No 

37       List  Name— Pt  32  Acct  No 

38       Ust  Name— Pt  32  Acct  No 

39       Ust  Name— Pt  32  Acct  No 

40       List  Name— R.  32  Acct  No 

41  List  Name— R.  32  Acct  No ^ 

42  List  Name— R.  32  Acct  No 

43       Ust  Name— R.  32  Acct  No 

44       List  Name— R.  32  Acct  No 

45       List  Name— R.  32  Acct  No 

46       List  Name— R.  32  Acct  No 

47       List  Name— R.  32  Acct  No 

48       List  Name— R.  32  Acct  No 

49       List  Name— R.  32  Acct  No 

50       List  Name— Pt  32  Acct  No 

51  Annual  cost  per  unit  

52  Monthly  cost  per  unit 

53  Monthly  rate  per  unit  

54  Unit  of  measurement 

55  Ratio:  Rate/Direct  Cost 

56  Ratio:  Rate/Direct  Cost 

Notes: 

(1)  The  Termination  Function  includes  all  costs  of  equipment,  for  example,  the  optical  line  terminating  mux  (OLTM)  unit  and  equipment  bay 
that  are  used  in  terminating  the  entrance  cable  dedicated  to  ttie  interconnector. 

(2)  Row  54:  Unit  of  measurement  is  the  unit  on  which  tfie  rate  is  being  assessed,  eg.,  per  POT  frame,  per  100  square  loot  arrangement. 

DS3  Termination  Function 

(Nonrecurring  Rate] 


1  Total  investment:  List  Plant 

2  Ust  Name— R.  32  Acct 

3  List:  Name— R.  32  Acct 

4  List:  Name— R.  32  Acct 

5  List:  Name— Pt  32  Acct 

6  List:  Name— R.  32  Acct 

7  List:  Nan)e— R.  32  Acct 

8  List:  Name— R.  32  Acct 

9  List:  Nanw— R.  32  Acct 

10  List:  Name— R.  32  Acct 

1 1  List:  NanDe— R.  32  Acct 

12  Ust:  Name— R.  32  Acct 


&  Equip 

No —Dep.  Life 
No.— Dep.  Life 
No —Dep.  Life 
No.— Dep.  Ufe 
No.— Dep.  Life 
No. — Dep.  Ufe 
No. — Dep.  Ufe 
No. — Dep.  Ufe 
No. — Dep.  Life 
fMo.— Dep.  Life 
No. — Dep.  Life 


Rate  element 

Rate  element 

Rate  element 

Rate  element 

name  «1 

name«2 

nanie  »3 

name  S4 

S 
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DS3  Termination  Function — Continued 

(Nonrecurrtng  Rate] 


13 
14 
15 
16 
17 
18 
19 
20 


List: 
List: 
List: 
Ust; 
Ust: 
List 
List: 
List: 

21  Depreciatior 

22  Cost  of 

23  Cost  of 

24  Federal 

25  State  and 

26  Other  tax; 


Nane— Pt 


mon  jy 
mon  jy 
incoTie 
loal 


32  Acct  No— Dep. 

32  Acct  No— Dep. 

32  Acct  No.— Dep. 

32  Acct  No.— Dep. 

32  Acct  No.— Dep. 

32  Acct  No.— Dep. 

32  Acct  No.— Dep. 

32  Acct  No.— Dep. 

expense  

(S  Amount) 

(Percentage)  

tax 


Narie— Pt 
Nane— R 
Nane— Pt 
Narte— R 
Nane— R. 
Nane— R 
Nane— R. 


Lite 
Lrfe 
Life 
Life 
Life 
Life 
Life 
Life 


27 
28 
29 
30 
31 
32 


List: 
List: 
List 
List 
Ust: 
List 

33  Maintenance 

34  Admin  and 


ir»come  tax 

Taxes 

Property  Tax  


LiJt 


cttier 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecurring 

53  Nonrecurring 

54  Unit  of 

55  Ratio:  Rate 

56  Ratio:  Rate 


List: 
List: 
List: 
List 
List: 
List; 
List: 
List: 
List 
List: 
List: 
List: 
List 
List 
List 
List: 


Nanie— R 


expense  

expense:  List  Expense 

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  


Name— Pt 
Name— R 
Nan  le— Pt 
Nanie— R. 
Nane— R 
Nane— Pt, 
Nane— R 
Nane— R 
Nane— R 
Nane— R. 
Nane— R. 
ftone— Pt 
Nane— R. 
Nane— R. 
Nane — R. 


cost  per  unit 
rate  per  unit 


meas  jrement 


f'er 


f'ei 


Unit/Direct  Cost 
r  Unit/Unit  Cost  ... 


Rate  element 
name  «i 


% 


Rate  element 
name  »2 


% 


Rate  element 
name  #3 


% 


Rate  element 
name  #4 


% 


Notes: 

(1)  Tfie  Termjiation 
that  are  used  in 

(2)  Row  54: 


Lilt 


. Function  includes  all  costs  of  equipment,  for  example,  the  optical  line  tenninating  mux  (OLTM)  unit  and  equioment  bay. 

terminating  the  entrance  cable  dedicated  to  tha  interconnecfor. 
^•f  of  measurement  is  the  unit  on  which  the  rate  is  tseing  assessed,  e.g.,  per  POT  frame,  per  1 00  square  loot  arrangement. 

DS1  Maintenance  and  Repair  Function 

(Recurring  Rate] 


1  Total  irivestnlent: 

2  List; 


Nane— R. 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

'3 

14 


List: 

List: 

List: 

List: 

List  Nar 

List: 

List;  l^r 

List: 

Ust 

List: 

List; 

List: 


Nane— R. 


Nane— R 
Nane— R 
Nane— R 

ne— R 
Nane— R 

ne— R 
hJane— R 
Nane— R 
l^ane— R 
Nane — R 
Nan  e— R 


List  Plant  &  Equip 

32  Acct  No— Dep.  Life 
.  32  Acct  No.— Dep,  Life 

32  Acct  No —Dep.  Life 
.  32  Acct  No.— Dep.  Life 
.  32  Acct  No —Dep.  Life 
.  32  Acct  No— Dep.  Life 

32  Acct  No.— Dep.  Life 

32  Acct  No.— Dep.  Life 
.  32  Acct  No —Dep.  Life 

32  Acct  No  —Dep.  Life 
.  32  Acct  No— Dep.  Life 

32  Acct  No  —Dep.  Life 

32  Acct  No— Dep.  Life 


Rate  element 
name  »1 


Rate  element 
name  #2 


Rate  element 
name  #3 


Rate  element 
name  #4 
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DS1  Maintenance  and  Repair  Function— Continued 

(Recurrir\g  Rate] 


15  List  f^me— R.  32  Acct  No.— Dep.  Life 

16  List  Name— R.  32  Acct  No.— Oep.  Life 

17  List  Name— R.  32  Acct  No.— Dep.  Life 

18  List  Name— R.  32  Acct  No.— Dep.  Life 

19  List:  Name— R.  32  Acct  No.— Dea  Life 

20  List:  Name— R.  32  Acct  No.— Dep.  Life 

21  Depreciation  expense _ 

22  Cost  of  money  (S  Amount) 

23  Cost  of  nKMiey  (Percentage)  

24  Federal  income  tax _ _. 

25  State  and  local  income  tax 

26  Other  tax:  List  Taxes  


27  List:  Property  Tax 

28  List  ...._ 

29  List  

30  List  ...._ 

31  List _..„ 

32  List 


Rate  eiement 
r^me  iri 


33  Maintenance  expense 

34  Admin  and  other  expense:  List  Expense 

35  List  Name— R.  32  Acct  No 

36  List  Name— R.  32  Acct  No 

37  List  Name— Pt  32  Acct  No 

38  List  Name— Pt  32  Acct  No „ 

39  List  Name— R.  32  Acct  No  ..." 

40  List  Name— R.  32  Acct  No 

41  List  Name— R.  32  Acct  No 

42  List  Name— R.  32  Acct  No 

43  List  Name— Pt  32  Acct  No 

44  List  Name— R.  32  Acct  No 

45  List  Name— Pt  32  Acct  No  

46  List  Name— R.  32  Acct  No 

47  List  Name— R.  32  Acct  No 

48  List  Name— R.  32  Acct  No 

49  List  Name— R.  32  Acct  No 

50  List  Name— R.  32  Acct  No  

51  Annual  cost  per  unit  

52  Monthly  cost  per  unit 

53  Monthly  rate  per  unit  ., 

54  Unit  of  measurement 

55  Ratio:  FJate/Direct  Cost _.... 

56  Ratio:  Rate/Unit  Cost  
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Rate  element 
name  #2 
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Rale  eiement 
name  «3 
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Rate  element 
nanie  «4 
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Notes: 

(1)  The  Maintenance  and  Repair  Function  includes  the  costs  ot  mamtaming  and  repawng  all  central  office  equipment  dedicated  to  me 

(2)  Row  54:  Unit  of  measurement  is  the  unit  on  which  the  rate  is  being  assessed. 

DS1  Maintenance  AND  Repaw  Function 

(Nonrecurring  Rate] 


1  Total  investment  List  Plant  &  Equip 

2  List;  Name— R.  32  Acct  No.— Dep  Ufe 

3  List:  Name— Pt  32  Acct  No— Dep.  Life 

4  List:  Name— R.  32  Acct  No.— Dep.  Life 

5  List  Name— R.  32  Acct  No  —Dep.  Life 

6  List:  Name— R.  32  Acct  No.— Dep.  Ufe 

7  List:  Name— R.  32  Acct  No.— Dep.  Life 

8  List:  Name— R.  32  Acct  No— Dep.  Ufe 

9  List:  Name— R.  32  Acct  No —Dep.  Life 

10  List:  Name— R.  32  Acct  No.— Dep.  Life 

1 1  List  Name— R.  32  Acct  No.— Dep.  Ufe 

12  List  Name— R.  32  Acct  hto.- Dep.  Lite 

13  Ust:  Name— R.  32  Acct  No— Dep.  Life 

14  List:  Name— R.  32  Acct  No  —Dep  Life 

15  List  Name — R.  32  Acct  No.— Dep  Life 

16  List  Name— R.  32  Acct  No— Dep  Life 


Rate  etement 
name  ai 


Rate  element 
name  «2 


Rate  element 
name«3 


Rate  element 
namea4 


39360 


17  List;  Nanfe—R.  32  Acct  Kto.—Dep.  Life 

18  List  Nanr e— R.  32  Acct  No— Dep.  Life 

19  List  Nam  e—R.  32  Acct  No.— Dep.  Life 

20  List:  Nam  e— R.  32  Acct  No —Dep.  Life 
expense « 

(S  Amount)  '. 

(Percentage) 

incottie  tax „ 

income  tax : 

Taxes 

Propferty  Tax  


local 
List 


28 
29 
30 
31 
.32 


olier 


21  Depfeciation 

22  Cost  of  mondy 

23  Cost  of  mon^y 

24  Federal 

25  State  and 

26  Other  tax 

27  List 
List: 
List 
List 
List 
List 

33  Maintenance 

34  Admin  arxj 

35  List 
List: 
List: 
List: 
List 
List 
Ust: 
List 
List 
List 
List 
List 
List 
List 
List: 
List: 


Nam  3 — R 


36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecurnng 

53  Nonrecurring 

54  Unit  of 

55  Ratio:  Rate 

56  Ratio:  Rate 


Nam  3 — Pt 


Notes: 

(1)  The  Main^nance 
interconnector 

(2)  Row  54:  U<iit 


t  Total  investment 
2        List:  Nam  ^— R 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


List: 

List: 

List: 

Ust: 

Ust: 

List: 

List  Nar 

List:  Na 

Ust: 

List 

List:  Nar 

List: 

Ust: 

Ust 

Ust  Nar 

List:  Nar 
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DS1  Maintenance  and  Repair  Function— Continued 

(Nonrecurring  Rate] 


exper«e  

expense:  List  Expense 

32  Acct  No :.. 

32  Acct  No  

.  32  Acct  No 

32  Acct  No 

32  Acct  No  

32  Acct  No 

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No- 

32  Acct  No  


Nams— R 
Nam  ?— R. 
Nam*— Pt 
Nam  3 — R. 
Namj— R. 
Nams— R 
Nam}— R 
Nam  J— R. 
Nam}— Pt 
Nam }— R. 
Nam  3— R. 
Nam}— Pt 
Nam> — R. 
Nam  ^— R. 


cost  per  unit 
rate  per  unit 


measurement 

Per  Unrt/Direct  Cost 
P  sr  Unit/Direct  Cost 


Rate  element 
name  tt^ 


Rate  element 
name  #2 


Rate  element 
name  »3 


% 


Rate  element 
name  tt4 


% 


and  Repair  Function  includes  the  costs  of  maintaining  and  repairing  all  central  office  equipment  dedicated  to  the 
of  measurement  is  ttie  unit  on  which  thie  rate  is  being  assessed.  ' 

DS3  MAINTENANCE  AND  REPAIR  FUNCTION 
(Recurnng  Rate) 


Nam}— Pt 


Nam }— R. 
Nam }— R. 
Nam }— R. 
Namj— R 
Nams— Pt 

m}— R. 

am  J — R. 

Nam }— R. 

Nam  J — R 

m>— R. 
Nam>— R. 
Nam}— R. 
Nam;— R. 

imi— R. 

m> — R 


List  Plant  &  Equip 

32  Acct  No.— Dep.  Ufe 
32  Acct  No.— Dep.  Life 
32  Acct  No— Dep.  Ufe 
32  Acct  No —Dep.  Life 
32  Acct  No.— Dep.  Ufe 
32  Acct  No— Dep  Life 
32  Acct  No— Dep.  Life 
32  Acct  No— Dep  Life 
32  Acct  No —Dep.  Life 
32  Acct  No— Dep.  Ufe 
32  Acct  t4o  — Dep.  Life 
32  Acct  No— Dep.  Ufe 
32  Acct  No —Dep.  Life 
32  Acct  No —Dep.  Ufe 
32  Acct  No— Dep.  Life 
32  Acct  No.— Dep,  Life 
32  Acct  No —Dep.  Life 


Rate  element 
name  tfl 


Rate  element 
name  #2 


Rate  element 
name  #3 


Rate  element 
name  «4 
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DS3  Maintenance  and  Repair  FuNcrtON— Continued 

(Recurring  Rate] 


19  List  Name— Pt  32  Acct  No.— Dep.  Ufe 

20  List  Name— R.  32  Acct  No.— Dep.  Ufe 

21  Depreciation  expense „ 

22  Cost  of  money  (S  Anxjunt) .- "IZ 

23  Cost  of  money  (Percentage) 

24  Federal  income  tax .._.,, 

25  State  and  local  income  tax Z 

26  Other  tax:  List  Taxes :. ] 

27  List-Property  Tax  _...„ 

28  List __ 

29  List „ ., „ _■ 

30  Ust  ;; 

31  Ust „ ~Z 

32  Ust 


Rate  element 
name  *1 


33  Maintenance  expense „..,.... 

34  Admin  and  other  expense:  Ust  Expense 

35  List  Name— R.  32  Acct  No 

36  Ust  Name— R.  32  Acct  No 

37  List  Name— Pt  32  Acct  No 

38  List  Name— Pt  32  Acct  No 

39  List:  Nanr>e— R.  32  Acct  No _ 

40  List  Name— R.  32  Acct  No 

41  List  Name— R.  32  Acct  No _. 

42  List  Name— R.  32  Acct  No 

43  Ust  Name— R.  32  Acct  No  .'. 

44  Ust  Name— R.  32  Acct  No 

45  .    List  Name— Pt  32  Acct  tto 

46  Ust:  Name— R.  32  Acct  No 

47  Ust  Name— R.  32  Acct  No 

48  List  Name— R.  32  Acct  No 

49  List  Name— R.  32  Acct  No  ..; 

50  List  Name— R.  32  Acct  No 

51  Annual  cost  per  unit  _ 

52  Monthly  cost  per  unit _ .:.... 

53  Monthly  rate  per  unit  _ 

54  Unit  of  measurement _ 

55  Ratio:  Rate/Otrect  Cost  

56  Ratio:  Rate/Direct  Cost  _ 
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Rate  element 
name  t3 
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Rate  element 
name  »4 
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Notes: 

intLlLlSlcJJr"''"^'^  ^  "''^'  ^"^"^  '"^'"^^  '^  ^^'^  °*  rr^intaining  and  repainng  afl  central  offce  equipment  dedK^ated  to  the 
(2)  Row  54:  Unit  of  measurement  is  the  unit  on  whitih  the  rate  is  Ijemg  assessed. 

DS3  Maintenance  and  Repair  Function 

[Nonrecurring  Rate] 


1  Total  investment:  Ust  Plant  &  Equip 


Rate  element 
name  «1 


Rate  element 
name  #2 


Rate  element 
name  f  3 


2  List:  Name— R.  32  Acct  No.— Dep.  Ufe 

3  List:  Name— R.  32  Acct  No.— Dep.  Ufe 

4  Ust:  Name— R.  32  Acct  No.— Dep.  Ufe 

5  Ust:  Name— R.  32  Acct  No.— Dep.  Ufe 

6  List;  Name— Pt  32  Acct  No.— Dep.  Ufe 

7  List:  Name— Pt  32  Acct  No.-4)ep.  Ufe  . 

8  Ust:  Name— R.  32  Acct  No.— Dep.  Ufe  . 

9  List;  Name— Pt  32  Acct  No.— Dep.  Ufe  . 

10  List  Name— R.  32  Acct  No.— Oep.  Life  . 

1 1  •   Ust  Name— R.  32  Acct  fyJo.— Dep.  Lite  . 

12  List  Name— R.  32  Acct  No.— Oep.  Life  . 

13  Ust:  Nane— R.  32  Acct  No.— Dep.  Life  . 

14  List  Name— R.  32  Acct  No.— Oep.  Life  . 

15  Ust  Name— R.  32  Acct  No.— Oep.  Life  . 

16  List  Name— R.  32  Acct  No.— tDep.  Life  . 

17  List  Name— R.  32  Acct  No.— Dep.  Life  . 

18  Ust  Name— R.  32  Acct  No.— Oep.  Life  . 

19  Ust  Name— R.  32  Acct  No.— Oep.  Life  ....  , 

20  List  Name— R.  32  Acct  No— Oep.  Life |  $ 
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Rate  element 
name  «4 
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DS3  Maintenance  and  Repair  Function— Continued 

[Nonrecurring  Rate) 


Rate  element 
name  »1 


Rate  element 
name  #2 


Rate  element 
name  #3 


Rate  element 
name  »4 


lo  :al 
Liit 


28 
29 
30 
31 
32 


21  Depreciatior 

22  Cost  of 

23  Cost  of 

24  Federal 

25  State  and 

26  Other  tax: 

27  List: 
List: 
List: 
List: 
List; 
List: 

33  Maintenance 

34  Admin  and 

35  List: 
List- 
List: 
Ust: 
List 
List: 
List: 
List 
List: 
List 
List  N; 
List: 
List 

List:  Nai 
List 
List 


expense 

monky  (S  Amount)  ... 
mon  >y  (Percentage) 

incofne  tax 

income  tax  ... 

Taxes  

Progeny  Tax  


36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  (Monrecurnnc 

53  Nonrecurnnc 

54  Unit  of 

55  Ratio:  Rate 

56  Ratio:  Rate 


expense  

dther  expense:  List  Expense 

Nan  le— R.  32  Acct  No 

Nar  le— Pt.  32  Acct  No  

Narie— R.  32  Acct  No 

Nar  le— Pt.  32  Acct  No 

Nar  le— R.  32  Acct  No 

Nan  le— R.  32  Acct  No  

Nar  le— Pt.  32  Acct  No  

Nar  le— R.  32  Acct  No 

Nar  le— R.  32  Acct  No 

Nar  le— R.  32  Acct  No 

ar  le— R.  32  Acct  No 

Nar  le— R.  32  Acct  No  

Nan  le— R.  32  Acct  No  

r  le— R.  32  Acct  No  

Nar  le— R.  32  Acct  No 

Nar  le— R.  32  Acct  No  


cost  per  unit 
rate  per  unit 


S 
S 

S 
S 
S 

S 

s 
s 

\s 
$ 

s 
s 
s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 

c 

w 

s 

s 

s 
s 


% 


% 


meas  urement 


'er  Unit/Direct  Cost 
r  Unrt/Unit  Cost  ... 


'er 


Notes: 

(1)  The  Mairitenance 
.tnterconnector 

(2)  Row  54:  Ijnit 


and  Repair  Function  irxiludes  the  costs  of  nrraintaining  and  repainng  all  central  office  equipment  dedicated  to  the 
of  measurement  is  the  unit  on  wtiich  tfie  rate  is  being  assessed. 

DS1  Technician  Training  Function 

•    ,  (Nonrecurring  Rate] 


Rate  element 

Rate  element 

Rate  element 

Rate  elerinent 

name  »1 

name  «2 

name  »3 

name  »4 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

s 

S 

s 

S 

s 

s   ■ 

s 

S 

s 

S 

s 

S 

s 

S 

s 

S 

s 

s   ■ 

s 

S 

s 

S 

s 

s 

s 

S 

s 

s 

s 

S 

s 

s 

s 

S 

s 

s 

s 

S 

s 

s 

s 

S 

s 

s 

s 

S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s- 

s           ..  . 

s 

s 

s 

s 

$ 

s 

$ 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

1  Total  investr  lent:  List  Plant  &  Equip 

-2        List:  Nar  le— R.  32  Acct  No.— Dep.  Life 

Nar  le— R.  32  Acct  No.— Dep.  Life 

Narie— R.  32  Acct  No— Dep.  Life 

32  Acct  No —Dep.  Life 

32  Acct  No.— Dep.  Life 

Nar^e— R.  32  Acct  No —Dep 

32  Acct  No.— Dep 

32  Acct  No —Dep 

Nar*e— R.  32  Acct  No.— Dep 

a/ie— R  32  Acct  No  —Dep 

32  Acct  No —Dep 

32  Acct  No.— Dep.  Life 

32  Acct  No —Dep.  Life 

Nar+e— R.  32  Acct  No —Dep.  Life 

.  32  Acct  No —Dep.  Life 

32  Acct  No.— Dep.  Life 

i(*e— Pt.  32  Acct  No —Dep.  Life 

Narjie— R.  32  Acct  No— Dep.  Life 

32  Acct  No —Dep.  Life 

expense 

nxKifey  (S  Amount) 


List: 

List: 

List: 

List: 

List; 

List 

List: 

List: 

List:  N, 

Ust 

List:  N. 

List: 

List: 

Ust 

List: 

List:  Nai 

List 

List  N 

21  Depreciatior 

22  Cost  of 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Narie— R. 
Nar  le— R. 


Nar  le— R. 
Nar  le— R. 


Narie— R. 

arie — R. 

Nar  te— Pt 


Narie— R. 
Narie— R. 


arte — R 


Ufe 
Life 
Life 
Life 
Life 
Life 
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DS1  TECHNICIAN  TRAINING  FUNCTION— Continued 

(Nonrecurring  Rate] 


23  Cost  of  nroney  (Percentage). 

24  Federal  income  tax 

25  State  and  local  income  tax  ... 

26  Other  tax:  List  Taxes 

27  List  Property  Tax  

28  List  ...:.. 

29  List 

30  List 

31  Ust „ 

32  Ust 


33  Maintenance  expense  

34  Admin  and  other  expense:  List  Expense 


32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 
32  Acct  No 


35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecurring  cost  per  unit 

53  Nonrecurring  rate  per  unit  

54  Unit  of  measurement. 

55  Rattb:  Rate  Per  Unit/Direct  Cost. 

56  Ratio:  Rate  Per  Unrt/Direct  Cost. 


List:  Name — R 

List:  Name — R. 

List:  Name— R. 

List  Name— R. 

List:  Name — R. 

List  Name — R. 

List:  Name — R. 

List:  Name — R. 

List:  Name— Pt  32  Acct  No 

List:  Name— R.  32  Acct  No 

List:  Name— R.  32  Acct  No 

List:  Name— R.  32  Acct  No 

List:  Nanrw— R.  32  Acct  t^ 

List:  Nanr)e — Pt  32  Acct  No 

List:  Name— R.  32  Acct  No 

List:  Name— R.  32  Acci  No 


Rate  element 
name  #i 


% 


S 
$ 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
$ 
s 
s 
s 
$ 
s 
$ 
$ 
s 
s 
s 
$ 
s 
s 

s 
s 


Rate  element 
name»2 


% 


Rate  element 
name  *3 


% 


Rate  element 
name  <4 


Notes: 

„iI12^^.-l!?^""^'^"  Training  Function  includes  the  LEC's  costs  of  training  its  technicians  to  install,  repair  and  maintain  the  rnterconnector-des- 
ignated  electronic  equipment  with  which  the  technicians  are  unfamiliar.  .  c^a    a  «    wF.Kdi.i  hh;  irnerconnecior— oes 

(2)  Row  54:  Unit  of  nrwasurement  is  the  unit  on  which  the  rate  is  being  assessed. 

DS3  Technician  Training  Function 

(Nonrecurring  Rate] 


1  Total  investn>ent:  List  Plant  &  Equip  ...- 

2  List:  Name— R.  32  Acct  No.— Dep.  Life 

3  List:  Name— R.  32  Acct  No —Dep.  Lite 

4  List:  Name— R.  32  Acct  No.— Dep.  Life 

5  List:  Name— R.  .32  Acct  No.— Dep:  Life 

6  List:  Namfr— R.  32  Acct  No.— Dep.  Life 

7  Liit:  Name— Pt  32  Acct  No.— Dep.  Life 

8  Lfst:  Name— R.  32  Acct  No.— Dep.  Life 

9  List:  Name— R.  32  Acct  No —Dep.  Life 

10  List:  Name— R.  32  Acct  No— Dep.  Life 

1 1  List:  Name— R.  32  Acct  No— Dep.  Life 

12  List  Name— R.  32  Acct  No —Dep.  Life 

13  List  Name — R.  32  Acct  No— Dep.  Life 

14  List:  Name— R.  32  Acct  No.— Dep.  Life 

15  List:  Name— Pt  32  Acct  No.— Dep  Lrte 

16  List:  Name— R:  32  Acct  No— Dep.  Life 

17  List:  Name— R.  32  Acci  No —Dep.  Life 

18  List:  Name— R.  32  Acct  No —Dep.  Life 

19  List  Name— R.  32  Acct  No— Dep.  Life 

20  List:  Name— R.  32  Acct  No.— Dep.  Life 

21  Depreciation  expense 

22  Cost  of  money  (S  Amount) 

23  Cost  of  money  (Percentage)  «.... 

24  Federal  income  tax 


Rate  elerr>ent 
name  fli 


Rate  element 
name  #2 


% 


S 

s 
$ 
$ 

s 
$ 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
$ 
s 
s 
$ 


Rate  element 
name  «3 


% 


S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


Rate  element 
nante  <4 


% 


% 
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25  State  and  loo  I  income  tax 


26  Other  tax:  LisI 


27 
28 
29 
30 
31 
32 


Ust: 
List 
Ust 
List 
List 
List 


Prop<  rty  Tax 


33  Maintenance  i  ixpense 

34  Admin  and  oti  er  expense 
35 


List  Nam  — Pt. 
List  Nam<  — R. 
List  Nam<  — Pt. 
List:  Name  — R. 
List:  Nam«  — R. 
List  Nam«— R. 
List  Nam«— R. 


List 

List;  Nam^R 
List  Harm  — R 
Ust  Name  — Pt 
Ust  Name  — R 
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DS3  Technician  Training  Function— Continued 

(Nonrecurring  Rate] 


Tcixes 


List  Expense 

List  Nam^R.  32  Acct  No  

List  Nam4— Pi  32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  

32  Acet  No  

32  Acct  No  

32  Acct  No  

32  Acct  No  


36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  Nonrecurring  ^ost  per  unit 

53  Nonrecurring  late  per  unit  

54  Unit  of  measuement 

55  Ratio:  Rate  pt  r  unit/Direct  Cost 

56  Ratio:  Rate  p<  r  unit/Unit  Cost  ... 


List  Nann«— R.  32  Acct  No 
Ust:  Name  — R.  32  Acct  No 
Nam^— Pt  32  Acct  No 
32  Acct  No 


32  Acct  No 
32  Acct  No 
32  Acct  No 


Notes: 

(1)  The  Techni^an 
ignated  electronic 

(2)  Row  54;  Umt 


Rate  element 
name  #1 


Rate  element 
name  #2 


Rate  element 
name  #3 


Rate  element 
name  #4 


Training  Furx;tion  includes  the  LEC's  costs  of  training  its  technicians  to  install,  repair  and  maintain  the  interconnector — des- 
equipment  vvith  which  the  technciaru  are  unfamdiar. 
of  meeisurement  is  the  unit  on  which  the  rate  is  being  assessed. 

APPENDIX  B 

(LEG  Name)  EIS  Overhead  Analysis 


Virtual  EIS  rate  elements 


Name  , 
Name  , 
Name 
Name 


1  DS1  X-Conm  ict 

2  DS3  X-Conm  ict 

3  Rate  Elemeni 

4  Rate  Element 

5  Rate  Elemeni 

6  Rate  Element 

7  Rate  Element!  Name 

8  Rate  Element]  Name 

9  Rate  Elemei 

10  Rate  Elei 

1 1  Rate  Elei 

12  DS1  X-Coni 

13  DS3X 

14  Rate  Elei 

15  Rate  Eiemeiit  Name 

16  Rate  Eleme«>t  Nanf>e 

17  Rate  Element  Nanrw 

18  Rate  Elemetit  Name 

19  Rate  Element  Name 

20  Rate  Elemei  it  Name 

21  Rate  Elemei  it  Nanw 

22  Rate  Eleme*  it  Name 


Name  .. 
t  NarT>e 
t  Name 


t  Name 


NOTES: 


NRC  ... 

NRC  ... 
NRC 
NRC 
NRC 
NRC 
NRC 
NRC 
NRC 
NRC 
NRC 


Proposed  rate 

Direct  cost 

Overhead  fac- 
tor 
(c)=(a'b) 

(a) 

(b) 

SO.OO 

SO.OO 

0.00 

30.00 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

•       SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 

SO.OO 

SO.OO 

0.00 
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APPENDIX  C— Sample  Price  Out  Chart 

(Virtual  Expanded  Interconnection) 
ABC  COMPANY  MODEL  OFFICE-Cost  of  Providing  100  DSis 


1 .  Non-recurring  Charges 

Service  Order  Processing/Design  Eng  .... 

Equipment  Installation — Total  

Entrance  (e.g..  cable  and  cable  pull) 
Termination  EquipiDent  (e.g.,  OLTM) 
DSI  Cross-connect 

Training 

Total  NRC's  „.. 

Equivalent  Monthly  Paynf>ent  

Over  5  Years  @  11.25%  Interest 

2.  Recurring  Charges 

Entrance  Space  (e.g.  conduit,  nser)  

DSl  Cross<onnect 

Maintenance  and  Repair — Total  

Entrance  (e.g..  cable  and  cable  pull) 
Termination  Equipment  (e.g.,  OLTM) 
DSl  Cross-connect , 

Total  Recurring 

Total  Monthly  Cost 

Monthly  Cost  perOSi 


Rate 


SO.OO 
$0.00 
SO.OO 
SO.OO 


SO.OO 


Rate 


SO.OO 
80.00 
SO.OO 
SO.OO 
SO.OO 
SO.OO 


Req/iOO-DSi 


1 
100 


Req/l0O-DSi 
100 


100 


Total  Non  rec. 


SO.OO 
SO.OO 
SO.OO 
SO.OO 


SO.OO 


so  00 

SO.OO 

SO.OO 

Total  Monthly 

SO.OO 
SO.OO 
SO.OO 
SO.OO 
$0.00 
SO.OO 


so  00 


SO.OO 
SO.OO 


jFK  D(x;.  94-18588  Filed  8-1-94;  8:'45  ami 

BJLUNG  CODE  6712-01-M 

FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Jackson  County 
Port  Authority  /Gearbulk  Pool  Ltd. 

The  Federal  Maritime  Commission  • 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  .46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.;  224-200874. 

Title:  Jackson  County  Port  Authority/ 
Gearbulk  Pool  Ltd. 

Forties;  Port  of  Pascagoula  C'Port"), 
Gearbulk  Pool  Ltd.  ("Gearbulk"). 

Synopsis:  The  proposed  Agreement 
authorizes  the  Port  to  perform  freight 
handling  services  to  Gearbulk.  In 
addition,  the  Port  will  pay  Gearbulk  a 


volume  incentive  award  based  on  the 
number  of  vessel  calls  and  tons  of  cargo 
handled  at  the  Port. 

By  Order  of  the  Federal  Maritimn 
Commission. 

Dated:  July  28.  1994. 
Joseph  C.  Polking. 
Secretary. 
IFR  Dot.  94-18788  Filed  8-1-94;  8:45  ami 

BILLING  CODE  «73(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Banknorth  Group,  inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 


ai)  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
26,  1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Banknorth  Group,  Inc.,  Burlington. 
Vermont;  to  acquire  100  percent  of  the 
voting  shares  of  North  American  Bank 
Corporation,  Farmington,  New 
Hampshire,  and  thereby  indirectly 
acquire  Farmington  National  Bank, 
Farmington,  New  Hampshire. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  VVixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

J.  Victory  Bnncsbares.  Inc.,  Mount 
Victor>',  Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Mt.  Victory 
State  Bank,  Mount  Viciory,  Ohio. 

C  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

J.  Community  Bankshares,  Inc., 
Cornelia,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Troup  County,  LaGrange,  Georgia. 
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2.  Regions  F 
Birmingham 
American 
Louisiana,  anc 
acquire  First 
Louisiana 

D.  Federal 
City  (John  E. 
President)  925 
City,  Missouri 

2.  BOKFinapci 
BOKF  Merger 
both  of  Tulsa, 
percent  of  the 
Holding 
Oklahoma,  anc 
acquire  Citizer  s 
Oklahoma,  an< 
Northwest 
Arkansas.  In 
application. 
Number  Four 
bank  holding 

Board  uf 
System.  July  27. 
Jenaifer  ).  John^n 

Deputy  Secretar/ 
|FR  Doc.  94-1 


87  22 


BILUNG  CODE  6210  41-F 
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nancial  Corporation. 
Alabama;  to  merge  with 
Banfshares,  Inc.,  Monroe, 
thereby  indirectly 
Aknerican  Bank  &  Trust  of 
Moiiroe,  Louisiana. 

R  eserve  Bank  of  Kansas 
Yarke.  Senior  Vice 
Grand  Avenue,  Kansas 
B4198: 

a!  Corporation,  and 

( Corporation  Number  Four. 

Oklahoma;  to  acquire  100 

noting  .shares  of  Citizens 

Comp  my.  Muskogee. 

thereby  indirectly 
Bank.  Muskogee, 
Citizens  Bank  of 
Arliansas,  Fayettevilie, 
CI  (nnection  with  this 
BCKF  Merger  Corporation 
as  applied  to  become  a 
dompany. 

Govfi  -nors  of  the  Federal  Reser\  t; 
1994. 


of  the  Board 
Filed  8-1-94:  8.45  ami 


DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[G  N  «2259] 

Findings  of  84  ientific  Misconduct 

agency:  Offici  of  the  Secretary,  HHS. 
ACTION:  Notice . 


Rssear 


'S 


SUMMARY:  Notice 
the  Office  of 
has  made  fina 
misconduct  in 

Annmorie 
Institute  for 
inquir>'  and  i 
the  Oregon 
(OHSU)  fount 
Surprenant.  P 
her  academic 
application  fo 
(PHS)  researcl 
that  Dr.  Surpr  inant 
that  she  had 
the  University 
1976.  Asa  resi 


mvestigation 
from  the  OHSjJ 
oversight  review 
the  Office  of 
discovered 
falsely  clai 
on  two  additi 
applications, 
report,  as  wel 


thi.t 
imel 


is  hereby  given  that 
rch  Integrity  (ORI) 
findings  of  scientific 
the  following  case: 
trprenant.  Ph.D..  Glaxo 
K^lecular  Biology.  An 

estigation  conducted  by 
H^lth  Sciences  University 
that  Annmarie 
'.D..  had  misrepresented 
:redentials  in  a  grant 
Public  Health  Service 
funds.  The  OHSU  found 
had  falsely  stated 
earned  an  M.K.  degree  from 
of  Illinois  at  Chicago  in 
It  of  the  OHSU 
Dr.  Surprenant  resigned 
faculty.  During  its 
ofthe  OHSU  report, 
i^esearrh  Integrity  (ORI) 
Dr.  Surprenant  had  also 
to  have  earned  an  M.D. 
nal  PHS  research  grant 
Jased  upon  the  OHSU 
as  the  information 


obtained  by  ORI  during  its  oversight 
review.  ORI  found  that  Dr.  Surprenant 
engaged  in  scientific  misconduct  by 
falsely  claiming  to  have  earned  an  M.D. 
in  three  PHS  research  grant 
applications.  Dr.  Surprenant  accepted 
the  OR]  finding  and  agreed  to  a 
Voluntary  Exclusion  and  Settlement 
Agreement  under  which  she  will  not 
apply  for  FederaFgrant  or  contract  funds 
and  will  not  serve  on  PHS  advisor>' 
committees,  boards,  or  peer  review 
groups  for  a  three  year  period  beginning 
June  8.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Research 
Investigations  Office  of  Research 
Integrity  301-443-5330. 

Dated:  July  26.  1994. 
Lyie  W.  Bivens, 

Director.  Office  of  Research  Integrity. 
|FR  Doc.  94-18776  Filed  B-1-94;  8:45  ami 
BILUNG  CODE  4160-17-M 


Findings  of  Scientific  Misconduct 

AGENCY:  Office  ofthe  Se<:retary.  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 
Anand  Tewari.  M.D.,  Stanford 
University.  The  Division  of  Research 
Investigations  (DRI)  ofthe  Office  of 
Research  Integrity  (ORI)  conducted  an 
investigation  into  possible  scientific 
misconduct  on  the  part  of  Dr.  Tewari 
while  a  postdoctoral  fellow  in  the 
Department  of  Surgery,  Stanford 
University  School  of  Medicine.  ORI 
concluded  that  Dr.  Tewari  committed 
scientific  misconduct  in  clinical 
research  supported  by  an  NIH  grant  by 
fabricating  ophthalmologic  examination 
results;  fabricating  and  falsifying  blood 
gas  data;  fabricating  and  falsifying 
values  for  glycerol  determinations; 
falsifying  standard  errors  and  including 
fabricated  data  on  platelet  counts  in  a 
published  article,  "Effects  of 
interleukin-1  on  platlet  counts"  {The 
Lancet  336:712-714  (1990)).  and  related 
abstracts;  and  providing  to  his 
supervisors  summaries  of  data  that 
included  falsified  and  fabricated  data 
which  were  used  in  a  PHS  grant 
application.  The  published  article 
containing  the  falsified  and  fabricated 
data  was  retracted  on  August  22, 1992. 
The  Lancet  340:496.  Dr.  Tewari 
accepted  the  ORI  findings  and  agreed  to 
a  Voluntary  Exclusion  and  Settlement 
Agreement  under  which  he  may  not 
apply  for  Federal  grant  or  contract  funds 
except  for  the  non-research  training  or 


prac.tice  of  clinical  medicine,  and  may 
not  ser\'e  on  PHS  advisory  committees, 
boards,  or  peer  review  groups  for  a  five- 
year  period  beginning  March  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Research 
Investigations  Office  of  Research 
Integrity  301-443-.5330. 

Dnted:  July  27.  1994. 
Lyle  W.  Bivins, 

Director.  Office  of  Research  Integrity. 
|FK  D<k:  94-18777  Filed  8-1-94;  8:4S  ,iin| 
BILUNG  CODE  4160-17-M 


Food  and  Drug  Administration 
[Docket  No.  94F-0251] 

Registration  and  Consulting  Co.  AG; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Admini.stration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Registration  and  Consulting  Co.  AC. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  l,4-bisl(2,4,6- 
trimethylphenyl)aminol-9,10- 
anthracenedione  (C.I.  Solvent  Blue  104) 
as  a  colorant  in  polyethylene  phthalate 
polymers  intended  for  use  in  food- 
contact  articles. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  1.  1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safetv  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409{b)(5)(21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4423)  has  been  filed  by 
Registration  and  Consulting  Co.  AG,  c/ 
0  Reynaldo  A.  Gustilo,  125A  18th  St.. 
suite  142,  Newport  Plaza,  Jersey  City.  NJ 
07310.  The  petition  proposes  that  the 
food  additive  regulations  be  amended  in 
§  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  to  provide  for  the  safe 
useof  l,4-bisl(2,4,6- 
trimethylphenyl)aminol-9.10- 
anthracenedione  (C.L  Solvent  B4ue  104) 
as  a  colorant  in  polyethylene  phthalate 
polymers  intended  for  use  in  food- 
contact  articles  and  complying  with  21 
CFR  177.1630. 
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The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
PoJicy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  f)efore  (insert  date 
30  days  after  date  of  publication  in  the 
Federal  Register),  submit  to  the  Dockets 
Management  Branch  (address  abovej 
written  comn^ents.  Tv.'o  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further 

announcement  in  the  Federal  Register. 
If.  based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 

D;ifrd:  July  26.  1994. 

Janice  F.  Oliver, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

jFR  Doc.  94-18725  Filed  8-1-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-964-4230-05;  F-21901-04] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  i.ssue 
conveyance  under  the  provisions  of  Sec. 
14(e)  ofthe  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971.  43 
U.S.C.  1601, 1613(e),  will  be  issued  to 
Doyon,  Limited  for  approximately  140 
acres.  The  lands  involved  are  in  the 
vicinity  of  Eagle,  Alaska,  located  within 
Sees.  25  and  36,  T.  2  N.,  R.  26  E., 
Fairbanks  Meridian,  Alaska. 

A  notice  ofthe  decision  will  be 
published  once  a  week,  for  four  (4) 


<:onsecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  ofthe 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  ofthe  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue.  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  parly  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  ofthe  Federal 
government  or  regional  corporation, 
shall  have  until  September  1;  1994  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mnil  shall 
Jiave  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  v.'aiv<;d  their 
rights. 

James  F.  Moore, 

Lonrf  Iaiw  E.\awiner.  Urnnchnf  Sorlliern 
Adjudication. 

|FK  Dor.  94-18702  Filial  8-1t'I4:  8:45  jmij 
BILLING  CODE  431fr-JA-P 


[AZ -930-421 0-06;  AZA-26160,  AZA-26965] 

Withdrawal  and  Cancellation  of 
Applications,  Opening  of  Lands; 
Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  By  letters  dated  June  29, 1994. 
the  U.S.  Department  of  Agriculture. 
Forest  Service,  requested  the 
withdrawal  and  cancellation  of 
applications  AZA-26180  and  .^ZA- 
26965.  Ap[)Iic.otion  AZA-26180 
requested  the  withdrawal  of  94,651 
acres  of  national  forest  land  located  in 
the  Coronado  National  Forest  for  the 
"Sky  Islands"  project.  Appliciition 
AZA-26965  requested  the  withdrawal 
of  90.00  acres  of  national  forest  land 
lounted  in  the  Tonto  National  Forest  for 
the  Payson  Visftor  Information  Center. 
This  action  will  cancel  the  withdrawal 
applications  and  is  considered  a  record 
clearing  action  only.  Termination  ofthe 
2-year  segregation  is  statutorv'  and 
automatically  restores  the  land  to  its 
original  status.  In  this  instance,  the 
lands  are  open  fo  location  and  entry 
under  the  mining  laws,  subject  to  valid 
existing  rights.  U  has  been  and 
continues  to  remain  open  to  all  other 
uses  applicable  to  national  forest  land 
including  mineral  leasing. 
EFFECTIVE  DATE:  August  2.  1994. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes.  BLM  Arizona  Slate  Office,  P.O. 
Box  16563,  Phoenix.  Arizona  85011, 
602-650-fl509. 

SUPPLEMENTARY  INFORMATION:  The 
Notices  of  Proposed  Withdrawal  were 
published  in  the  Federal  Register  ou 
September  27, 1991.  and  July  22.  1992. 
respectively.  The  notices  closed  the 
land  to  location  and  entry  under  the 
mining  laws  only  for  a  period  of  2  years. 
The  land  remained  open  to  other  uses 
applicable  to  national  forest  lands, 
including  mineral  leasing.  The 
temporary  segregation  on  AZA-26180 
expired  on  September  26. 1993.  and  oti 
AZA-26965  on  July  21 .  1994.  For 
.specific  land  descriptions, see 
previously  published  notices  in  the 
Federal  Registers  dated  September  27. 
1991.  (Vol.  56,  No.  188.  page  49200)  and 
luly  21.  1992,  (Vol.  57,  No.  141.  pagt- 
32558).  The  land  in  the  two  notices 
aggregate  approximately  94,741.00  acres 
located  in  the  Coronado  and  Tonto 
National  Forests  in  Pima.  Graham,. 
Cochise  and  Gila  Counties  in  .Arizona. 

D.ifrMl:  Jiilv  21.  1994 
Herman  L.  Ka.st, 

Deputy  State  Direttor.  l/u)d^  and  Renewable 
Resources. 

|FR  Doc.  94-187tH)Filwl  8-1  -94:  8:4.5  iiinl 
BILLING  CODE  4310-32-M 


Bureau  of  Reclamation 

Navajo  Project,  Colorado-New  Mexico 

AGENCY:  Bureau  of  Exclamation. 
Interior. 

ACTION:  Notice  of  environmentalsctoping 

meetings. 


SUMMARY:  Pursuant  to  the  NationaJ 
Environmental  Policy  Act  (NEPA)  and 
agency  policy,  the  Bureau  of 
Reclamation  (Reclamation),  in 
cooperation  with  the  Public  Service 
Company  of  New  Mexico,  will  conduct 
two  environmental  scoping  meetings  on 
the  proposal  to  renew/extend  Public 
Service  Company  of  New  Mexico's 
water  ser\  ice  contract.  The  two 
meetings  will  be  held  to  obtain 
information  for  use  in  determining  the 
.scope  of  environmental  issues  ami 
impacts  related  to  the  proposal.  The 
results  of  the  meetings  will  help 
Reclamation  determine  whether  an 
environmental  impact  statement  will  Ihj 
prepared  on  the  proposed  action. 
DATES:  The  scoping  meetings  will  lie 
held  on: 

•  August  17;  1994,  from  4  to  9  p. in., 
Farm ington.  New  Mexico 

•  August  18. 1994,  from  4  to  9  p.m  . 
Shiprock.  New  Mexico 


39368 


,  Ne  v 


pel  son 
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Inc., 


The  public  isl 
ADDRESSES:  Th 
in  the: 

•  City  Council 
Municipal  Dii 
Mexico 

•  Central  Consul 
Administrati 
Shiprock, 

FOR  FURTHER 
The  contact 
environmenta 
Jensen.  Bureau 
Projects  Office. 
Colorado  8130:^ 
6570.  Written 
proposed  ac 
included  on  a 
mailed  to  PRC 
Management, 
Boulevard,  SE. 
New  Mexico 
SUPPLEMENTARY 

Public  Service 
currently  has  a 
(USER  Contraci 
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from  the  San 
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pumping  systeii 
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Generating  Stat 
service  contrac 
amended  in  1 
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agency  to  ensu^ 
NEPA  for  the 
Public  Service 
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process  now  to 
identih  and 
concerns 
service  contrac 

Dated:  July  28, 199-1. 
Charles  A.  Calhc  tui 
Regional  Directoi 
Bureau  of  Ret 
IFR  Dfx:.  94- 
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Fish  and  Wildl 
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invited, 
meetings  will  be  held 


idated  School 
i^n  Office  Boardroom, 
Mexico 
INlfoRMATION  CONTACT: 
for  this 
jcoping  effort  is  Errol 
af  Reclamation.  Durango 
P.O.  Box  640,  Durango, 
telephone  (303)  385- 
c  jmments  regarding  the 
and  requests  to  be 
ailing  list  should  be 
1  Invironmental 
2021  Girard 
Suite  250,  Albuquerque, 
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INFORMATION:  The 
I  >ompany  of  New  Mexico 
water  service  contract 
No.  14-06-400-^831) 
for  an  annual  use  of 
of  water  from  Navajo 
Juan  County,  New 

water  is  diverted 
n  River  near  VVaterflow, 
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on.  The  existing  water 
was  executed  in  1968, 
7,  and  expires  in  2005. 
s  the  lead  F'ederal 
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I  !k)mpany  of  New  Mexico 
Reclamation  to  initiate 
scoping  process  and 
ronmental  document, 
initiating  the  scoping 
allow  sufficient  time  to 
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to  the  proposed  water 
renewal  and  extension. 
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fe  Service 


Opportunity  for  Review  and  Comment 
on  Draft  Recoiery  Plan  for  the 
Endangered  and  Threatened  Fishes  of 
the  Rio  Yaqui  is  Extended 

AGENCY:  Fish  ajid  Wildlife  Service, 

Interior. 

ACTION:  Notice bf  document  availability 

and  public  con  ment  period 


SUMMARY:  The  U.  S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
extention  of  a  public  review  and 
comment  period  on  a  draft  recovery 
plan  for  endangered  and  threatened 
fishes  of  the  Rio  Yaqui.  Four  species  are 
included  in  the  recovery  plan:  Yaqui 
catfish  [Irtalunis  pricei),  and  beautiful 
shiner  [Cyprinella  fonnosa),  both  li.sted 
by  the  Service  as  threatened  species  on 
August  31, 1984  (49  FR  34494);  Yaqui 
chub  (Gila  purpurea)  listed  by  the 
Service  as  endangered  on  August  31, 
1984  (49  FR  34494);  and  Yaqui 
lopminnow  (Poeciliopsis  occidentalis 
sonoriensis),  listed  by  the  Service  as 
endangered  on  March  11, 1967,  (32  FR 
4001).  The  Notice  of  Availability  for 
review  and  comment  was  published  on 
June  7. 1994.  The  60-day  period  was 
scheduled  to  close  on  August  8,  1994. 
Via  this  notice,  the  comment  period  is 
extended  until  October  7,  1994.  All 
comments  received  during  the  entire 
period,  June  7, 1994.  through  October  7, 
1994,  will  be  considered  prior  to 
finalization  of  the  recovery  plan. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Refuge  Manager, 
San  Bernardino  National  Wildlife 
Refuge  1408  10th  Street.  Douglas, 
Arizona  85607.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  Refuge  Manager. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Cobble,  U.  S.  Fish  and  Wildlife 
Refuge  Manager,  telephone  (602)  823- 
4251  or  at  the  above  address. 

Authority:  The  Authority  for  this  at  tion  is 
snction  4(f)  of  the  Endangnrod  .Spofios  Act, 
16  II.S.C.  1533(0. 

Dated:  July  25,  1994. 
James  A.  Young, 
Rt'jiiondl  Dimctor. 

IFK  Doc.  94-18770  Filed  8-1-94;  8:45  am) 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  register  were  received  by 
the  National  Park  Service  before  July  23, 
1994.  Pursuant  to  sedion  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 


to  the  National  Register,  National  Park 

Service,  P.O.  Box  37127,  Washington, 

D.C.  20013-7127.  Written  comments 

should  be  submitted  by  August  17, 

1994. 

Antoinette ).  Lee, 

Acting  Chief  of  Rt^istrnt  ion.  National 

Register. 

CaUTomia 

Monterey  County 

Black.  Mary  C.W.,  Studio  House,  556  Abregu 
St.,  Monterey,  94001007 

Colorado 

Conejos  County 

Place  Hotel,  429  Main  St..  Antonito, 
94001013 

Denver  County 

Lewix.  A.T,  New  Building,  1531  .Stout  .St., 
Denver.  94001006 

Fremont  County 

Christ  Epis(opol  Church.  802  Harrison  Ave., 
Canon  City,  94001011 

Mesa  County 

Handy  Chapel,  202  White  Ave.  Cnind 
Junction,  94001012 

Delaware 

New  Castle  County 

Walnut  Creen  School,  Jet.  of  DC  82  and  Owls 
Nest  Kd.  (Jreenvilit;  vicinity,  94001014 

Idaho 

Idaho  County 

Arctic  Point  Fire  Lookout.  N  of  Big  Creek, 

Idaho  Primitive  Area,  Payette  NF,  Big 

Creek  vicinity,  94001019 
Chinese  Mining  Camp  Archeological  Site. 

NW  of  Warn^n,  Fayette  NF,  Warren 

vicinity,  94001018 
Cold  Meadows  Guard  Station.  NE  of  Mel  "all, 

Frank  Church — River  of  No  Return 

Wilderness,  Fayette  NF.  Mc<^ll  vicinity. 

94001017 

Massachu.selts 

Barnstable  County 

Marconi — /?fi4  Wireless  Receiving  Stution. 
Jet.  of  Old  Comers  Rd.  and  Oleans  Rd., 
Chatham,  94000996 

Montana 

Lincoln  County 

Ant  Flat  Ranger  Station.  Koutnai  NF,  Fortitie 
vicinity.  94001021 

New  Jersey 

Burlington  County 

Evans,  Amos,  House  (Evesham  Township 
MPS),  501  E.  Main  St.,  Evesham  Township. 
Marlton,  94001008 

Stokes — Evans  House,  52  E.  Main  St., 
Evesham  Township.  Marlton,  94001(K)9 

Es.sex  County 

Hahne  and  Company,  609  Broad  .St.,  Newark. 
94001(K)5 

Hunterdon  County 
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Mulligan.  M.C,  Br  Sons  Quarrv.  56  Main  St., 
Clinton.  94001010 

New  York 

Chautauqua  County 

CIvmer  District  School  No.  5.  7929  Clymer 
Center  Rd.  (Co.  Rt.  613).  Clvmcr.  94001004 

Dutchess  County 

Tousey,  Benjamin  C.  House,  Jet.  of  Siilt  Point 
Tpk.  and  Schultzville  Rd.,  Clinton. 
94001002 

Herkimer  County 

Dolge.  Alfred.  Hose  Co.  No.  7  Building.  Jet. 
of  S.  Main  and  Slawson  Sts..  SW  corner. 
Dolgcville,  94001003 

Orange  County 

.Moffat  Lihrarv,  W.  Main  St..  Washingtonviile. 
94001000  ' 

Rockland  County 

Mount  Moor  African — American  Cemetery. 
Dexter  Rd.,  off  NY  54A.  Clarkstown. 
94001001 

North  Carolina 

Watauga  County 

Creen  Park  Historic  District.  Jet.  of  US  321 
and  Green  Hill  and  Rock  Rds.,  Blowing 
Kock.  94001020 

Texas 

Aransa.s  County 

Hoopes — Smith  House.  417  N.  Broadway. 
Rockport,  94001016 

Harris  County 

West,  lames  and  Jessie.  Mansion.  3303  NASA 
Rd.  1.  Pasadena.  94001015 

Wisconsin 

Dodge  County 

Holler.  W.H..  Meat  Market  and  Residence. 
705  S.  Water  St..  Lomira.  94000997 

Pierce  County 

Miller.  H.S..  Bank.  223  Broad  St.,  Prescott, 
94000998 

Racine  County 

Lincoln  School.  1800  State  St..  Racine. 
94000999 

jPR  Doc.  94-18686  Filed  8-1-94;  8:45  ami 

BiLUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  29653  (SuthNo.  6)] 

The  Baltimore  and  Ohio  Railroad 
Company,  et  al.;  Pooling  of  Car  Service 
Regarding  Multi-Level  Cars 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  application. 


SUMMARY:  The  signatory  railroads  '  to  an 
agreement  for  the  pooling  of  car  service 
with  respect  to  multi-level  cars  used  to 
transport  motor  vehicles  (multi-level 
cars)  and  boxcars  used  to  transport 
automobile  parts  (auto-parts  boxcars) 
filed  an  application  seeking  approval  of 
an  amendment  to  their  existing 
agreement.  The  amendment  involves  the 
authority  of  the  Steering  Committee  or 
Executive  Committee,  established 
pursuant  to  the  agreement,  to  issue 
recommendations  on  the  optimum  pool 
size  and  the  number  of  cars  each  carrier 
should  contribute  to  the  pool.  A 
pro<:eeding  is  instituted  to  consider  the 
subject  application. 

DATES:  Comments  on  the  proposed 
amendment  must  be  filed  by  September 
1,  1994.  Replies  must  be  filed  by 
September  21.  1994. 

ADDRESSES:  Send  comments  referring  to 
Finance  Docket  No.  29653  (Sub-No.  6) 
to:  (1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423; 
and  (2)  applicants"  representative: 
Daniel  Saphire.  Association  of 
American  Railroads,  50  F  Street,  N.W., 
Washington,  D.C.  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  |TDD  for 
hearing  impaired:  (202)  927-5721]. 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  D.C.  20423.  Telephone: 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  at  (202)  927-5721 1. 

Decided:  July  26, 1994. 

By  the  Commission,  David  M.  Konsc.hnik. 
Director.  Office  of  F*roceedings. 
Vernon  A.  WiUiams, 
Acting  Secretary. 

IFR  Doc.  94-18766  Filed  8-1-94;  8:45  am] 
BtLUNG  CODE  7035-01-P 


'  Thp  Atchison.  Topeka  and  .Sania  Fi;  Railway 
(Uimpany:  Burlington  Northern  Railroad  Company: 
dnadian  Pacific  Limited:  Chicago  and  North 
Western  Transportation  Company:  CN  North 
America  .Systems:  Consolidated  Rail  Corporation: 
.CSX  Transportation  Incorporated:  Floridii  East 
Coast  Kailway  Company:  Illinois  Central  Railroad 
Company;  Missouri  Pacific  Railroad  Company:  lvl<'w 
York.  Susquehanna  and  Western  Railway 
Corporiition:  Norfolk  Southern  Corporation:  Soo 
Line  Railroad  Company:  Southern  Pacific 
Transportation  Company:  and  Onion  Pacific 
R.iilrn.<fl  (Company. 


[Finance  Docket  No.  32503] 

Consolidated  Rail  Corporation — 
Trackage  Rights  Exemption— Buffalo  & 
PittstHirgh  Railroad,  Inc. 

Buffalo  &  Pift.sburgh  Railroad.  Inc. 
(B&P).  has  agreed  to  grant  Consolidated 
Rail  Corporation  (Conrail)  overhead 
trackage  rights  over  approximately  39 
miles  of  rail  line  between  the 
connection  of  B&P's  line  of  railroad 
with  The  Pittsburgh  &  Shawnnut 
Railroad  (P&S)  at  milepost  2.59. .5+,  at 
West  Mosgrove,  PA,  and  Cxinrail 
milepost  2.0±,  at  Cloe,  PA.  The  trackage 
rights  were  to  become  effective  on  or 
after  July  19,  1994. 

This  notice  is  filed  under  49  CF"R 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  Ixj 
filed  with  the  Commission  and  served 
on:  John  J.  Pay  lor.  Associate  General 
Counsel,  Consolidated  Rail  Corporation, 
2001  Market  Street,  16A.  P.O.  Box 
41416,  Philadelphia.  PA  19101-141fi. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co. — 
Trackage  Rights— BN.  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc.— Lease  and  Operate.  360  I.CC 
653  (1980). 

Decided:  July  18.  1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-18767  Filed  8-1-94:  8:45  amj 
BtLUNG  CODE  7O3S-01-P 

[Finance  Docket  No.  31989] 

The  Elk  River  Railroad,  Inc.— 
Exemption — Construction  and 
Operation  of  a  Une  of  Railroad  in  Clay 
and  Kanawha  Counties,  WV 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  final  scope  of  study  for 

environmental  impact  statement. 

SUMMARY:  This  notice  announces  the 
final  .st;ope  of  study  prepared  in 
response  to  written  comments,  as  well 
as  oral  comments  given  at  public 
meetings,  for  the  environmental  itnpact 
statement  to  be  prepared  for  the  above 
proceeding.  Written  comments  on  the 
final  scope  are  requested. 
DATES:  Written  comments  on  the  final 
scope  of  work  are  due  August  29,  1994. 
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/ictoria  J.  Dettmar, 

Commission, 

vironmental  Analysis, 
I2th  and  Constitution 

Washington.  DC  20423. 

INFORMATION  CONTACT: 
(202) 927-6202  or 
r (202) 927-6211. 

INFORMATK)N:  The  Elk 
(TERRI)  has  filed  a 
Exemption  with  the 
seeking  authority  to 
operate  a  30  mile  line 
to  Falling  Rock,  West 
proposed  line  would 
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Rail  Corporation  (Conrail) 
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m  ay  be  obtained  by 

ichael  Dalton  at  (202)  927- 


6202  or  Victoria  Dettmar  at  (202)  927- 
6211.  . 

A  notice  of  availability  of  the  draft  EIS 
will  be  announced  in  the  Federal 
Register  and  served  on  parties  to  the 
proceeding. 

By  the  Commission,  Elaine  K.  Kais»;r, 
Chief,  Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 

Acting  Secretary. 

Scoi)e  of  Environmental  impact 
Statement 

Executive  Summary 

Description  of  Proposed  Action  and 
Alternatives 

1.  Summary  of  the  existing  rail  line 

2.  Description  of  the  proposed  action 

3.  Description  of  alternatives 

a.  Proposed  route 

b.  No  action  (denial  of  the  proposal) 

Description  of  Existing  Environment 

Specific  description  including 
existing  land  use,  transportation, 
physiography  and  soil,  water  resources, 
biological  resources,  air  quality,  noise, 
socioeconomic  setting,  historic  and 
cultural  resources,  and  recreational 
resources  in  the  project  area. 

Environmental  Analysis  of  Proposed 
Action  and  Alternatives 

A.  Land  Use  Impacts 

1.  Present  and  future  access  to 

properties  located  along  the  right- 
of-way. 

2.  Assessment  of  impacts  to  other  land 

use,  including  encroachments  on 
the  right-of-way: 

a.  playground  located  on  the  right-of-" 
way. 

b.  parking  lots  located  on  the  right-of- 
way. 

c.  sheds  and  other  structures  located 
on  the  right-of-way. 

3.  Assessment  of  the  need  for  noxious 

weed  control  and  use  of  herbicides. 

4.  As.sessment  of  the  project's  effect  on 

designed  Hood  zones  or  floodplains. 

B.  Transportation  and  Safety  Impacts. 

i.  Effect  of  train  operations  on 

Clendenin  and  other  communities. 

2.  Potential  delays  experienced  by 

general  vehicles,  school  buses,  and 
emergency  calls  at  rail/road 
crossings. 

3.  Evaluation  of  the  need  for  warning 

signals  or  gates  at  grade  crossings. 

4.  Access  across  rail  line  for  emergency 

vehicles. 

.S.  Degradation  of  area  road  systems. 

6.  Evaluation  of  the  impact  of  rail 
service  on  transportation  safety, 
including  the  occurrence  of 
accidents  and  release  of  hazardous 
materials. 


7.  Potential  for  derailments  and  clean- 
up plans  and  procedures. 

H.  Concerns  regarding  children 
attempting  to  jump  on  trains 
passing  through  towns. 

C.  Energy  Impacts 

1.  Assessment  of  impacts  on 

transportation  of  any  energy 
resources. 

2.  Anticipated  impacts  on  any 

recyclable  commodities. 

3.  Impact  on  overall  energy 

consumption  and  efficiency  that 
would  result  from  increased  use  of 
trains. 

D.  Water  Resource  Impacts 

1 .  Possible  water  quality  impacts  from 

erosion  and  sedimentation  that 
would  be  associated  with  bridge 
building,  other  construction 
activities,  and  rail  operations. 

2.  Analysis  of  the  disturbance  of  soil 

and  vegetation  in  water  bodies, 
floodplains,  and/or  wetlands  that 
could  result  during  bridge  building, 
other  construction  activities,  and 
rail  operations. 

3.  Possible  water  quality  degradation 

that  could  result  from  industrial 
development. 

4.  Water  quality  degradation  that  could 

result  from  accidental  releases  of 

hazardous  materials  in  rail 

transportation. 
.*>.  Water  quality  degradation  that  could 

resuh  if  herbicides  used  to  control 

vegetation  wash  into  the  Elk  River 
h.  Impacts  from  contaminated  soil 

resulting  from  leaks,  derailments; 

and  fueling  that  triay  occur  along. 

the  right-of-way. 

E.  Impacts  on  Biological  Resources 

1.  Assessment  of  the  impact  of 

construction  and  operation 
activities  on  any  threatened  and 
endangered  species  in  the  vicinity 
of  the  right-of-way. 

2.  Assessment  of  the  impact  of 

construction  and  operation 
activities  on  wildlife  from 
conversion  of  habitat  within  the 
right-of-way  to  rail  use. 

3.  Discussion  of  concerns  regarding 

■  disturbance  of  vegetation  in 
adjacent  wetlands  and  floodplains 
during  bridge  building,  other 
construction  activities,  and  rail 
operations. 
.  4.  Evaluation  of  the  impact  of  erosion 
and  sedimentation  during  bridge 
building,  other  construction 
activities,  and  rail  operations  on 
aquatic  wildlife  and  habitat. 

F.  Air  Quality  Impacts 

1.  Emissions  from  construction 
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a.  fugitive  dust  from  wind  erosion  of 
surfaces  stripped  of  vegetation 
calculated  under  EPA's  PM-10 
regulations. 

b.  dust  from  scraper  and  dozer 
operations  calculated  under  EPA's 
PM-10  regulations. 

c.  emissions  from  combustion  of 
diesel  fuel  by  heavy  equipment. 

2.  Air  pollutants  during  operation 

a.  combustion  of  diesel  fuel  by  trains. 

b.  coal  dust  from  trains. 

c.  calculation  of  emission  rates  for 
significant  pollutants. 

G.  Noise  Impacts 

1.  Construction-related  noise  due  to  use 

of  heavy  machinery. 

2.  Long-term  noi.se  impacts  associated 

with  operation  of  rail  line 

a.  calculation  of  Leq  measurements  of 
Ldn  contours  for  rural  communities 
and  areas  along  the  line. 

b.  assessment  of  impact  to  sensitive 
receptors  (e.g.  schools,  churches). 

H.  Impacts  on  Socioeconomics 

1.  Evaluation  of  social  and  economic 
impacts  resulting  from  changes  in 
the  physical  environment  due  to 
construction  and  operation  of  the 
proposed  lirie. 

/.  Impacts  on  Historic  and  Cultural 
Resources 

1.  Impacts  to  structures  (buildings  and 

bridges)  that  may  be  eligible  for 
listing  on  the  National  Register  of 
Historic  Places. 

2.  Impacts  to  archaeological  resources. 

/.  Impacts  on  Recreational  Resources 

1.  Effects  of  construction  and  operation 

on  wildlife  and  other  recreational 
resources,  including  the  Elk  River. 

2.  Effects, of  construction  and  operation 

on  opportunities  for  hunting, 
fishing,  and  bird  watching. 

Proposed  Mitigation 

1.  Necessary  and  appropriate  mitigation. 
[FR  Doc  94-18768  Filed  8-1-94;  8:45  am) 

BILLING  coot  7035-01-P 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Manufactured  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  announces  with  the 
Federal  Advisory  Committee  Actt^'ublic 
Law  101-625.  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcorainj;  meieting  of  the 
Commission. 


DATES:  August  4, 1994,  Full  Commission 

Meeting.  8:30  a.m.-4:00  p.m.;  August  5, 

1994,  Full  Commission  Meeting,  8:30 

a.m.-3:00  p.m. 

ADDRESSES:  Hyatt  Fisherman's  Wharf. 

555  North  Point  Street.  San  Francisco, 

CA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 

The  National  Commission  on 

Manufactured  Housing,  301  N.  Fairfax 

Street,  Suite  110,  Alexandria,  VA  22314 

(703) 603-0440. 

TYPE  OF  MEETING:  Open. 

Carmelita  R.  Pratt, 

Administrative  Officer. 

|FR  Doc.  94-18685  Filed  8-1-94:  8:45  ami 

BILLING  CODE  6820-EA-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-002] 

Issuance  of  Final  Design  Approval 
System  80*  Design;  ASEA-Brown 
Boveri-Combustion  Engineering 

The  U.S.  Nuclear  Regulatory 
Commission  has  issued  a  final  design 
approval  (FDA)  to  Asea-Brown  Boveri- 
Combustion  Engineering  (ABB-CE) 
pursuant  to  10  CFR  Part  52,  Appendix 
O,  for  the  System  80+  standard  design. 
This  FDA  allows  the  System  80+ 
standard  design  to  be  referenced  in  an 
application  for  a  construction  permit  or 
operating  license  pursuant  to  10  CPR 
Part  50,  or  in  an  application  for  a 
tx)mbined  license  pursuant  to  10  CFR 
Part  52. 

In  addition.  ABB-CE  has  completed 
the  technical  review  stage  of  design 
certification  pursuant  to  the  applicable 
requirements  of  Subpart  B  of  10  CFR 
Part  52.  The  staff  performed  its 
technical  review  of  the  ABB-CE 
Standard  Safety  Analysis  Report-Design 
Certification  (CESSAR-DC).  certified 
design  material,  and  technical 
specifications  in  accordance  with  the 
standards  for  review  of  design 
certification  applications  stated  in  10 
CFR  Section  52.48  that  are  applicable 
and  technically  relevant  to  the  System 
80+  standard  design,  including  the 
exemptions  and  applicable  regulations 
identified  in  Section  1.6  of  the  final 
safety  evaluation  report  (FSER). 

On  the  basis  of  its  evaluation  and 
independent  analyses,  as  discussed  in 
the  FSER.  the  staff  concludes  that, 
subject  to  satisfactory  completion  of  the 
System  80+  design  control  document 
(DCD).  ABB-CE's  application  for  design 
certification  compiles  with  those 
portions  of  10  CFR  Section  52.47  that 
ar«  applicable  and  technically  relevant 


to  the  System  80+  standard  design. 
Therefore,  the  staff  and  the  Advisory 
Committee  on  Reactor  Safeguards  will 
use  the  System  80+  design  and  will  rely 
on  it  in  the  administrative  review  phase 
of  the  design  certification  rulemaking 
process  in  accordance  with  10  CFR 
52.51. 

A  copy  of  the  FDA  has  been  placed 
in  the  NRC's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  D.C.  20037,  for 
review  by  interested  persons. 

Dated  at  Rockville.  Maryland,  this  26th  tiiiy 
of  July  1994. 

For  The  Nuclear  Regulator)-  Commission. 
William  D.  Travcrs, 

Deputy  Associate  Director  for  Adwnced 
Reactors  and  License  Renewal.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-18734  Filed  8-1-94;  8:45  ami 

BILLING  CODE  7S90-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  tho     ■ 
following  proposal(s)  for  the  collef:tion 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Evidence  of  Coverage 
Under  An  Employer  Group  Health 
Plan 

(2)  Form(sl  submitted:  RL-311-F 

(3)  OMB  Number:  New  Collection 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  New  Collection 

(6)  Frequency  of  response:  On  occasioti 

(7)  Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

(8)  Estimated  annual  number  of 
respondents:  300 

(9)  Total  annual  responses:  600 

(10)  Average  time  per  response:  .16667 
hours 

(11)  Total  annual  reporting  hours:  100 

(12)  Collection  description:  The 
collection  obtains  information  from 
employers  which  is  needed  by  the 
Railroad  Retirement  Board  for 
determining  if  a  railroad  retirement 
beneficiary  is  entitled  to  a  special 
enrollment  period  when  applying  for 
supplementary  medical  insurance 
coverage  under  Medicare 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supponmg 
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documents  cai  be  obtained  from  Dennis 
Eagan,  the  ageftcy  clearance  officer 
(312-751-4693).  Comments  regarding 
the  informatioii  collection  should  be 
addressed  to  Rpnald  J.  Hodapp,  Railroad 
Retirement  Bo4rd,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  0MB  reviewer,  Laura  Oiiven  (202- 
395-7316],  Oflf  ce  of  Management  and 
002,  New  Executive 
Washington,  DC  20503. 


Budget,  Room 
Office  Buildin 
Dennis  Eagan, 

Qeamnce  Offia 
IFR  Doc  94-186' 


I  Filed  »-l-94:  8:45  ami 


BILUNO  CO06  TMS^t-M 


SECURITIES  AND  EXCHANGE 
COMMISSION  I 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Nof  ce  and  Opportunity  for 
Hearing;  Bost<^n  Stock  Exchange, 
Incorporated 

hily  27, 1994. 

The  above  m  med  national  securities 
exchange  has  f  led  applications  with  the 
Securities  and  Exchange  Commission 
("Commission* )  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trailing  privileges  in  the 
following  secui  ities: 
I  ic 


lan; 


Department  56 
Common  Stock 
12733) 
Kendall  Intemat 
Conunon  StocJ 
12734) 
Korean  Investment 
Common  Stod^ 
12735) 
Southern  Africa 
Common  Stoc^, 
12736) 
Regency  Healtii 
Common  StocJ 
12737) 
Three  Five  Systehs 
Common  Stoci . 
12738) 


<e 


securil  ies 


one 


These 
registered  on 
securities  excbinges 
the  consolidatep 
system. 

Interested 
submit  on  or  bdfore 
written  data,  vipws 


concerning 
application 
written 
copies  thereof 
Securities  and 
450  5th  Street 
20549.  Folio 
hearing,  the 
the  application 


Wlllg 


,  S.Ol  Par  Value  (File  Na  7- 


al.  Inc. 
$.01  Par  Value  (File  No.  7- 

Fund,  Inc. 
$.01  Par  Value  (File  ^^o.  7- 


und.  Inc. 
$.01  Par  Value  (File  No.  7- 


rvice.  Inc. 
,  S.Ol  Par  Value  (File  No..7- 


,Inc. 
$.01  Par  Value  (File  No.  7- 


are  listed  and 
or  more  other  national 
and  are  reported  in 
transaction  reporting 


pe  -sons . 


are  invited  to 
August  17, 1994. 
and  arguments 
the  bbove-referenced 
Pel  sons  desiring  to  make 
comments  should  file  three 

ith  the  Secretary  of  the 
exchange  Commission, 
.,  Washington.  DC 
this  opportunity  for 
Cojnmission  will  approve 
if  it  finds,  based  upon 


nw. 


all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  COnunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-18739  Filed  8-1-94;  8:45  amj 

BILUNG  COOE  801(M)1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
incorporated 

July  27,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Dominion  Resources  Black  Warrior  Trust 

Trust  Units  (File  No.  7-12739) 
Nations  Balanced  Target  Maturity  Fund,  Inc 
Common  Stock.  $.001  Par  Value  (File  Na 
7-12740) 
Franklin  Electronic  Publishers 
Common  Stock.  No  Par  Value  (File  No.  7- 
12741) 
Franchise  Finance  Corporation  of  America 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12742) 
Amway  Japan  Limited 
American  Depositary  Shares  (rep  '/2  shr.  of 
Common  Stock.  No  Par  Value  (File  No. 
7-12743) 
Ferrellgas  Partners,  UP. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12744) 
Greenwich  Street  Municipal  Fund.  Inc. 
Common  Stock,  S.OOl  Par  Value  (File-No. 
7-12745) 
Laboratorio  Chile  S.A. 
American  Depositary  Shares  (each  rep.  15 
shrs.  of  Common  Stock,  No  Par  Value 
(File  Na  7-12746) 
Grupo  Sidek  S.A.  De  CV. 
American  Depositary  Shares  (each  rep.  4 
shrs.  of  Series  L  Common  Stock,  No  Par 
Value  (File  No.  7-12747) 
Vaster  Resources,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No... 
7-12748) 
Arbor  Property  Trust 
Common  Shares  of  Beneficial  Interest, 
Common  Stock,  No  Par  Value  (File  No. 
7-12749) 
Broadway  Stores.  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12750) 
Broadway  Stores,  Inc. 
Warrants  (exp.  Oct.  8. 1999).  Common 
Stock.  No  Par  Value  (File  Na  7-12751) 


CKB  Restaurant,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12752) 
Coram  Healthcare  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12753) 
Corimon  S.A.CA. 
American  Depositary  Shares  (each 
representing  35  Common  Shares) 
Common  Slock.  No  Par  Value  (File  No. 
7-12754) 
Daimler-Benz  AG 
American  Deptositary  Receipts  Rights  to 
Subscribe,  Common  Stock.  No  Par  Value 
(File  No.  7-12755) 
Dime  Bancorp 
Common  Stock,  Sl.OO  Par  Value  (File  No. 
7-12756) 
Energy  Service  Company 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
12757) 
Filtertek.  Inc 
Class  A  Common  Stock,  No  Par  Value  (Pile 
Na  7-12758) 
Hong  Kong  Telecommunications  Limited 
American  Depositary  Shares  (each 
representing  10  Ord.  Shrs.)  Conunon 
Stock,  No  Par  Value  (File  No.  7-12759) 
New  America  High  Income  Fund,  Inc. 
Rights  to  Sultso-itie,  Conunon  Stock,  No 
Par  Value  (File  No.  7-12760) 
Japan  Equity  Fund,  Inc. 
Rights  to  Subscribe,  Common  Stock,  No 
Par  Value  (File  No.  7-12761) 
Lehman  Brothers  Holding,  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12762) 
Lasmo  Pic 
Rights  to  Subscribe.  Common  Stock,  No 
Par  Value  (File  No.  7-12763) 
Lexington  Corporate  Properties,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-12764) 
National  Health  Laboratories  Holding,  Inc. 
(Hid  Comp)  Common  Stock,  S.Ol  Par  Value 
(File  No.  7-12765) 
Norsk  Hydro  A.S. 
American  Depositary  Shares.  Rights  to 
Subscribe,  Conunon  Stock,  No  Par  Value 
(File  No.  7-12766) 
Commercial  Net  Lease  Realty,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12767) 
OHM  Corporation 
Common  Stock.  S.IO  Par  Value  (File  No.  7- 
12768) 
Providian  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-12769) 
Resorts  International,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12770) 
RevcoD.S.,  Inc 
Rights  to  Subscribe,  Common  Stock.  No 
Par  Value  (File  No.  7-1 2771 ) 
RMI  Titanium  Company 
Rights  to  Subscribe,  Common  Stock.  No 
Par  Value  (File  No.  7-12772) 
Security  Capital  Industrial  Trust 
Rights  to  Subscribe,  Common  Stock,  No 
Par  Value  (File  No.  7-12773) 
Sun  Healthcare  Group,  Inc  -^^ 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12774) 
Standard  Pacific,  LP. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12775) 
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.Superior  Industries  IntcmaUonal,  Inc 
Common  Stock,  $.50  Par  Value  (File  No.  7- 
12776) 
Spectra  Vision,  Inc. 
Common  Stock.  S4.001  Par  Value  (File  No. 
7-12777) 
Spectra  Vision,  Inc. 
Contingent  Value  Right,  Common  Stock. 
$.001  Par  Value  (File  No.  7-12778) 
TCC  Industries,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12779) 
Toastmaster,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
12780) 
Triarc  Companies,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
12781) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  17, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
securities  and  exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-18737  Filed  8-1-94;  8:45  am) 
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[Release  No.  34-34442;  File  No.  SR-NASO- 
93-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amended  Proposed  Rule 
Change  by  National  Association  of 
Securities  Dealers,  Inc,  Relating  to  the 
Eligibility  of  Disputes  for  Arbitration 

July  26, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78sO))(l).  notice  is 
hereby  given  that  on  July  15. 1994.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Ck)mmission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 


have  been  prepared  by  the  NASD.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
cheuige  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pruposed  Rule  Change 

The  NASD  is  proposing  to  amend  Part 
I,  Section  3.  and  Part  III,  Section  15  of 
the  Code  of  Arbitration  Procedure 
("Code")  to  permit  the  Director  to 
delegate  the  duties  and  responsibilities 
of  the  Director  and  to  permit  the 
Director  of  Arbitration  to  make  final 
determinations  regarding  the  eligibility 
of  claims  for  arbitration  under  the  Code. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  proposed  deletions  are  in 
brackets. 

Code  of  Arbitration  Procedure 
Director  of  Arbitration 

Sec.  3.  The  Board  of  Governors  of  the 
Association  shall  appoint  a  Director  of 
Arbitration  [hereinafter  "Director")  who 
shall  be  charged  with  the  performance 
of  all  administrative  duties  and 
functions  in  coimection  with  matters 
submitted  for  arbitration  pursuant  to 
this  Code.  The  Director  [He]  shall  be 
directly  responsible  to  the  National 
Arbitration  Committee  and  shall  report 
to  it  at  periodic  intervals  establishediiy 
the  Committee  and  at  such  other  times 
as  called  upon  by  the  Committee  to  do 
so.  The  duties  and  functions  of  the 
Director  may  be  delegated  as 
appropriate  by  the  Director.  In  the  event 
of  the  incapacitation,  resignation, 
removal,  or  other  permanent  or 
indefinite  inability  of  the  Director  to 
perform  the  duties  and  responsibilities 
of  the  Director,  the  President  or  an 
Executive  Vice  President  of  the 
Association  may  appoint  an  interim 
Director. 


(Time  Limitation  on  Submission) 
Eligibility 

Sec.  15  (a)  No  dispute,  claim  or 
controversy  shall  be  eligible  for 
submission  to  arbitration  under  this 
Code  where  six  (6)  years  have  elapsed 
ftt)m  the  occurrence  or  event  giving  rise 
to  the  (act  or]  dispute,  claim  or 
controversy.  This  section  shall  not 
extend  or  limit  applicable  statutes  of 
limitations  [nor  shall  it  apply  to  any 
case  which  is  directed  to  arbitration  by 
a  court  of  competent  jurisdiction]. 

(b)  After  the  filing  of  a  statement  of 
claim,  counterclaim,  cross-claim  or 
third-party  claim  (hereinafter  "claim") 


*  The  NASD  originally  filed  the  proposed  rule 
change  on  Septemtjer  21. 1993. 


pursuant  to  Section  13  or  25  of  the 
Code,  the  Director  of  Arbitration  shall 
determine  if  the  claim  is  eligible  for 
submission  to  arbitration  bv 
determining  if  the  claim  alleges  that  less 
than  six  (6)  years  have  elapsed  between 
the  occurrence  or  event  giving  rise  to  the 
dispute,  claim  or  controversy  and  filing 
of  the  claim.  If  the  claim  does  not  state 
clearly,  that  less  than  six  (6)  years  have 
elapsed  between  the  occurrence  or  event 
giving  rise  to  the  dispute,  claim  or 
controversy  and  filing,  the  Director  mav 
ask  the  claimant  to  modify  the  claim, 
within  a  time  period  set  by  the  Director, 
to  so  state.  The  Director  will  determine 
the  eligibility  of  the  claim  for 
submission  to  arbitration  either  on  the 
basis  of  the  claim  as  stated  in  the 
original  claim  or,  if  modified,  on  the 
basis  of  the  modified  claim. 

(c)  Following  service  of  a  claim,  but 
prior  to  the  earlier  of  (1)  the  date  the 
parties  are  notified  of  the  appointment 
of  the  arbitrators  pursuant  to  Sections 
13  or  19  of  the  Code,  or  (2)  the  date  the 
Director  appoints  an  arbitrator  to 
consider  prehearing  issues  pursuant  to 
Section  32(e)  of  the  Code,  a  responding 
party  disputing  the  eligibility  of  a  claim 
shall,  along  with,  or  after,  submitting  an 
executed  Uniform  Submission 
Agreement  and  any  fees  or  deposits 
required  under  the  Code,  submit  a 
notice  of  objection  to  the  Director  of 
Arbitration  supported  by  statements  of 
fact  and  documentary  evidence 
asserting  that  more  than  six  (6)  years 
have  elapsed  between  the  occurrence  or 
e\'ent  giving  rise  to  the  dispute,  claim  or 
controversy  and  filing.  The  claimant 
and  any  other  party  may  respond  to  the 
notice  of  objection  nithin  the  time 
period  set  by  the  Director.  The  Director 
shall  promptly  determine  on  the  basis  of 
the  written  record  only,  after 
considering  any  responses  timely 
submitted,  if  the  claim  is  eligible  for 
submission  to  arbitration  by 
determining  if  the  disputing  party's 
objections  and  assertions  regarding 
eligibility: 

(i)  contradict  the  allegations  in  the 
claim  relating  to  eligibility; 

(ii)  are  supported  by  documentary 
evidence;  and, 

(Hi)  are  not  contradicted  by  other 
allegations  which,  if  true,  would  prevail. 

(a)  Any  determination  by  the  Director 
pursuant  to  subparagraph  (b)  or  (c)  is 
final. 

(e)  Any  determination  by  the  Director 
pursuant  to  subparagraph  (b)  or  (c)  that 
a  claim  is  ineligible: 

(i)  shall  not  limit  the  right  of  any  party 
to  offer  evidence  concerning  the  event  or 
occurrence  which  was  the  basis  of  the 
eligibility  determination  at  any  other 
stage  of  the  proceeding  on  the  claim  for 
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any  purpose 
eligibility  of 
ineligible; 

(ii)  shall 
bringing  the 
forum,  notwi 
predispute 

(Hi)  shall 
remedies  of 
such  claim, 
existing  predfpp 
agreement; 

(iv)  shall 
period  on 
SubsKtion 
though  the  cit 

(flAny 
relating  to 
writing  the 
the  basis  for 

(g)  No  part] 
agreement  to 
been  detenni 
this  Section. 


)theT  than  contesting  the 
claim  determined  to  be 


tie 


'  ndt  bar  a  claimarct  from 
I  laim  before  a  judicial 
1  hstanding  any  existing 
ai  Vitration  agreement; 
affect  the  rights  and 
claimant  with  rvspect  to 
it>twithstanding  any 

ute  arbitration 
akd, 

mf  an  that  the  limitation 
ility  set  forth  in 
shall  continue  to  run  as 
im  had  never  been  filed, 
determination  by  the  Director 
ibility  shall  set  forth  in 
occurrence  or  event  that  was 
determination, 
shall  seek  to  enforce  any 
irbitrnte  if  the  claim  has 
ed  to  be  ineligible  under 


(a} 


t  le  I 


II.  Self-Regui 
Statement  of  1  he 
Statutory  Basis 


d^d 


Change 

In  its  filing 
NASD  inclu 
the  purpose 
proposed  rule 
Lomments  it 
rule  change, 
may  be  exami 
in  Item  IV  bel  )w 
prepared  sumrnanes 
sections  (A) 
most  signi 
statements. 


itory  Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


with  the  Commission,  the 
statements  concerning 
and  basis  for  the 
change  and  discussed  any 
I  ?ceived  on  the  proposed 
he  text  of  these  statements 
fled  at  the  places  specified 
The  NASD  has 
set  forth  in 
and  (C)  below,  of  the 
aspects  of  sutii 


(3) 
ifica  [It 


(A)Se!f-Regu 
Statement  of 
Statiiinn  Bus 
Chanu- 


itory  Organization 's 
he  Purpose  of,  and 
sfor.  the  Proposed  Bale 


Amendment  t  j  Section  3  of  the  Code 


prov  id 


-     The  current 
the  Code 
a  Director  of 
Board  of  Gov 
administrativi 
connection  w 
the  NASD 
has,  on 
delegate  certa 
Director  to 
employees  of 
Department, 
significant 
staff  and  worl 
this  delegatio 
authority  of 
functions  of 
Department.  I 
proposing  to 


provisions  of  Ssttion  3  of 
e  for  the  appointment  of 
rbilration  by  the  NASD 
t  mors  to  perform  all 
duties  and  functions  in 
th  matters  submitted  to 
forprbitration.  The  Director 
found  it  necessary  to 
n  functions  of  the 

senior  management 
he  NASD's  Arbitration 
pecially  as  a  result  of  the 
grdwth  in  the  Department's 
load.  The  NASD  Ijelieves 
power  is  inherent  in  the 
Director  to  manage  the 
e  NASD's  Arbitration 
rlevertheless,  the  NASD  is 
;  mend  Section  3  of  the 


occasi  an 


oli  er ! 


Ifel 
til 


Code  to  expressly  provide  for  such 
delegation. 

The  proposed  rule  change  to  Section 
3  provides  that  the  duties  and  functions 
of  the  Director  may  be  delegated  as 
appropriate  by  the  Director.  Further,  in 
the  event  that  the  Director  has  been 
incapacitated,  resigned,  removed  or  has 
been  permanently  or  indefinitely 
disabled  from  the  performance  of  the 
duties  and  functions  of  the  Director,  the 
proposed  rule  change  provides  that  the 
President  of  the  Association  or  an 
Executive  Vice  President  may  appoint 
on  interimDirector  to  perform  the 
fundions  and  responsibilities  of  the 
Dinx;tor. 

The  purpose  of  this  rule  change  Is  to 
clarify  the  lines  of  authority  and 
delegation  powers  of  the  Director  under 
the  Code.  The  amendment  also  specifies 
that  the  power  to  delegate  functions 
resides  with  the  Director  unless 
circumstances  occur  which  render  the 
Director  permanently  or  indefinitely 
unable  to  perform  the  duties  and 
functions  of  the  Director. 

Amendment  to  Section  15  of  the  Code 

The  current  provisions  of  Section  15  . 
of  the  Code  specify  that  claims  or 
controversies  are  not  eligible  for 
submission  to  arbitration  where  6  years 
have  elapsed  from  the  occurrence  or 
event  giving  rise  to  the  matter.  Section 
15  does  not  specify  the  party 
responsible  for  determining  whether  6 
years  have  elapsed  from  the  occurrence 
or  event  giving  rise  to  the  matter.  As  a. 
result,  there  have  been  conflicting 
decisions  over  who  possesses  such 
authority;  the  Director,  the  courts  or 
arbitrators.  In  addition,  the  current 
provisions  of  Section  15  do  not  provide 
a  procedure  for  a  respondent  to 
challenge  the  eligibility  of  a  claim,  and 
there  is  no  requirement  that  the  event  or 
occurrence  establishing  the  eligibility  of 
a  claim  be  identified. 

Express  Grant  of  Authority  to  Director 
to  Determine  Eligibility 

The  NASD  is  proposing  to  amend 
Section  15  to  add  six  new  subsections 
giving  the  Director  the  authority  to 
determine  whether  the  claim  alleges 
ihat  less  than  six  (6)  years  have  elapsed 
between  the  occurrence  or  event  giving 
rise  to  the  dispute,  claim  or  controversy 
and  filing  of  the  claim.  Under  the 
proposed  rule  change  the  Dire<:tor's 
eligibility  determination  will  be  final 
and  will  not  be  subject  to  review  by  tlie 
arbitrators  under  Section  35  of  the  Code. 
Further,  by  placing  the  authority  to 
make  final  eligibility  determinations,  as 
a  matter  of  the  contract  to  arbitrate,  in 
the  hands  of  the  Director,  the  proposed 
rule  change  is  intended  to  foreclose 


attempts  by  parties  to  an  arbitration  to 
seek  different  eligibility  rulings  from  the 
courts  or  arbitrators.  The  NASD  believes 
that  this  amendment  is  consistent  with 
recent  court  decisions  on  the  question  of 
arbitrability.  It  is  beyond  dispute  that, 
unless  the  parties  have  agreed 
otherwise,  the  courts,  not  the  arbitrators, 
determine  if  a  contract  to  arbitrate  exists 
between  the  parties.  See  AT&T 
Technologies,  Inc.  v.  Communications 
Workers  of  America,  475  U.S.  643,  649 . 
(1986).  Thus,  unless  the  parties  have 
agreed  otherwise,  the  courts  determine 
the  scope  of  the  agreement  to  arbitrate, 
including  whether  a  matter  is  eligible 
for  arbitration  on  subject  matter, 
timeliness  or  other  grounds.  Id. 
(emphasis  added).  The  NASD  expressly 
intends  that  the  proposed  amendment  to 
Section  15  will  constitute  the  agreement 
of  the  parties  to  have  the  issue  of 
eligibility  decided  by  the  Director  of 
Arbitration. 

.   Arbitration  agreements  are  contractual 
obligations  which  are  governed  by 
general  principles  of  contract 
interpretation.  Haviland  v.  Goldman 
Sachs  Sr  Co..  736  F.Supp.  507  (S.D.N.Y. 
1990);  Nilsvn  v.  Prudential-Bache 
Securities.  761  F.Supp.  279  (S.D.N.Y. 
1991).  Therefore,  unless  the  purpose  or 
provisions  of  the  agreement  to  arbitrate 
r\in  counter  to  the  Federal  Arbitration 
Act  or  public  policy,  parties  may  agree 
to  any  terms  they  desire  [See,  eg., 
Apollo  Computer.  Inc.  v.  Berg,  886  F.2d 
469,  473  (1st  Or.  1989)  ("Parties  may 
.  .  .  agree  to  allow  the  arbitrator  to 
decide  both  whether  a  particufdr 
dispute  is  arbitrable  as  well  as  the 
merits  of  the  dispute."),  and  the  courts 
must  give  effect  to  such  freely 
negotiated  terms.  See  Snyder  v.  Smith, 
736  F.2d  409,  419  (7th  Cir.  1984). 

Because  Section  15  does  not  specify 
who  has  the  authority  to  determine  if  a 
claim  is  eligible  for  submission  to 
arbitration,  the  courts  have  construed 
that  term  of  the  agreement  and  have 
routinely  held  that  it  is  a  question  of 
fact  relating  to  the  scope  of  the 
agreement  to  arbitrate  and  that  such 
questions  of  fact  are  for  the  courts  to 
decide.  See,  e.g.,  Edward  D.  Jones  &  Co. 
V.  Sorrells,  957  F.2d  509.  514  (7th  Cir. 
1992),  citing  as  controlling,  AT&T, 
supra,  a\  649.  The  NASD,  however,  is 
expressly  intending  that  under  amended 
Sedion  15  the  Director  will  make 
eligibility  determinations;  the  effect  of 
the  amendment  being  that  the  parties  to 
an  agreement  to  arbitrate  before  the 
NASD  will  have  agreed  that  the  Dir«ior 
alone  will  determine  if  the  claimis 
eligible  for  submis.sion  to  arbitration 
before  the  NASD. 

In  addition,  current  Section  15, 
entitlf>d 'Time  Limitation  on 
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Eligibility,"  i.s-proposed  to  be  refilled 
"Eligibility"  and  renumbered 
Subsection  15(a).  The  language  of 
current  Section  15  (proposed  new 
Subsection  15(a))  is  also  being  amended 
to  eliminate  the  provision  that  states 
that  "the  six  year  eligibility  timitation 
does  not  apply  to  cases  directed  to 
arbitration  by  a  r^urt.  Therefore,  a  court 
order  directing  the  parties  to  arbitration 
is  not  a  determination  that  the  matter  is 
eligible  for  arbitration  under  the  rules  of 
the  NASD.  These  changes  are  intended 
to  further  clarify  the  di.stinrtion  between 
issues  related  to  eligibility,  which  the 
fonim  is  entitled  to  control,  and  statutes 
of  limitations,  which  are  governed  by 
applicable  law.  The  relationship  is 
discussed  in  more  detail  below. 

Determination  of  Eligibility  Upon  filing 
of  a  Claim 

New  Subsection  15(b)  pi^vides  that 
when  a  claim  isfiled  pursuant  to 
Section  13  or  25  of  the  Code  (i.e..  when 
the  Statement  of  Claim,  Uniform 
Submission  Agreement,  each  properly 
executed,  and  required  fees  have  been 
received  by  the  Arbitration  Department 
and  the  Statement  of  Claim  is  ready  to 
be  .served),  the  Director  of  Abritration 
will  examine  each  claim  for  relief  to 
determine  if  it  alleges  less  than  six  (6) 
years  have  ela{>sed  between  the 
occurrence  or  event  giving  rise  to  the 
dispute,  claim  or  controversy  and  filing 
of  the  claim.  For  example,  if  a  claim 
se^eks  recovery  of  the  purchase  price  of 
an  investment  on  tiie  basis  of 
misstatements  or  lack  of  suitability  at 
the  time  of  purchase,  and  the  purchase 
occurred  nine  (9)  years  before  the  claim 
was  filed,  it  will  be  ineligible  for 
arbitration.  If,  however,  the  same  claim 
seeks  recover\-  for  loss  of  the  value  of 
the  investment  on  the  basis  of 
misstatements  or  omissions  which 
caused  the  claimant  to  refrain  from 
selling  the  investment,  and  the 
misstatements  or  Omissions  occurred 
five  (5)  years  ago.  the  claim  will  be 
eligible  for  arbitration. 2 

In  each  example,  the  Director  of 
.•\rbitration .will  not  be  making 


eligibility  determinations  on  the  basis  of 
subjective  evaluations  of  whether  the 
.  eligibility  of  the  claim  is  proven,  but. 
rather,  solely  on  an  objective 
determination  of  whether  the  claim  has 
stated  that  the  occurrence  or  event 
giving  rise  to  the  claim  took  plai« 
within  six  (6)  years.' 

In  addition,  proposed  Subsection 
15(b)  provides  that  if  the  Statement  of 
Claim  fails  to  clearly  state  that  less  than 
six  (6)  years  have  elapsed  between  the 
occurrence  or  event  giving  rise  to  the 
dispute,  claim  or  controversy  and  filing, 
the  Director  may  ask  the  claimant  to 
modify  the  Statement  of  Claim  to  do  so.« 
The  time  limit  for  a  response  will  be  set 
in  communications  with  the  claimant.  If 
the  claimant  fails  or  rehises  to  respond, 
the  Director  of  Arbitration  will 
determine  the  eligibility  of  the  claim  for 
submission  to  arbitration  on  the  basis  of 
the  Statement  of  Claim  then  on  file. 
Thus,  while  the  Director  will  give  the 
claimant  a  chance  to  correct  any 
deficiencies  to  permit  the  claimant  to 
establish  the  eligibility  of  the  claim,  the 
opportunity  will  not  be  open-ended. 

Detcnnination  of  Disputed  Eligibility 

Proposed  new  Subsection  15(c) 
provides  that  a  responding  party,  after 
service  of  the  Statement  of  Claim,  but 
prior  to  the  date  the  parties  are  notified 
of  the  appointment  of  the  arbitrators  for 
the  hearing  or  the  appointment  of  an 
arbitrator  to  consider  prehearing  issues, 
may  file  a  notice  of  objection  to  dispute 
the  determination  of  the  Director  of 
Arbitration  that  the  Statement  of  Claim 
alleges  that  less  than  six  (6)  years  have 
elapsed  between  the  event  or  o(xurrence 
giving  rise  to  the  dispute,  claim  or 
controversy  giving  rise  to  the  claim  and 
filing.  The  notice  must  be  supported  by 
statements  of  fact  and  documentary 
evidence  and  may  only  be  submitted 
along  with  or  after  the  responding  partv 
submits  an  executed  Uniform 
Submission  Agreement  and  pays  any. 


-.See  infra  discuMion  co.nccrning  bifurcation  of 
t.ldims.  The  proposed  rule  ciiange  will  nol  permit 
.in  otherwise  ineligible  claim  to  become  eligible 
through  the  allegation  of  fraudulent  concealment 
and  equitable  tolling.  In  the  example  cited  above, 
for  instance,  if  the  claimant  alleged  that  the 
respondent  made  a  series  of  misstatements  dating 
back  nine  (9J  years  to  the  original  transaction,  the 
t.wint- would  be  eligible  for  arbitration  only  to  the 
.t-\tent  that  recftvery  was  sought  or  could  be  had  frir 
misstatements  made  within  six  (6)  years  of  filing. 
While  the  NASD  would  nol  ncdessarilv  ask  the 
("Idimant  to  clarify  the  claim,  the  eligibility 
detorminalion.  which  wodld  be  part  of  the  record  ■■ ' 
'ii()on'submi.s.sionjto  the  arbitrators,  would  advi.se 
the  [larties  and  the  arbitrators  oi  the  linijjalion  on 
'\:f  i.l.iinis  submitted  for  arbitration. 


'The  NASU  notes,  and  assumes  ihai  claimatit.s 
and  respondents  are  aware,  that  bad  faith  ' 
allegations  of  fraud,  or  other  facts,  designed  to 
e.stablish  or  defeat  the  eligibility  of  a  claim,  would 
t)e  counterproductive.  If  the  eligibility  of  a  claim 
were  psiablishcd  or.  for  tho$«  claims  in  which  a 
portion  of  the  initial  claims  were  determined  to  be 
ineligible,  defeated  as  a  result  of  such  bad  faith 
allegation*  and  the  nature  of  the  allegations  was 
discovered  by  the  arbiuators  prior  to  the  award, 
such  conduct  may  affect  the  arbitrators' 
determination  of  credibility  issues  in  the  case,  or  .of 
the  nature  and  amount  of  the  remedies  and  relief 
awarded.  The  NASD  notes  further  that  any  such  bad 
faith  allegatioos  l)y  a  member  or  associated  person 
may  result  in  a  referral  of  the  matter  for  disciplinary 
investigation  and  ac^tion  as  conduct  Inconsistent 
with  just  and  equitable. principles  of  trade  in 
violation  of  Article  HI.  Section  1  of  the  Rules  of  Fair 
I'ractice. 

'  S:f  supra  n.  2. 


fees  or  deposits  required  under  the 
Code.* 

Following  submission  of  the  notice  of 
objection,  the  Director  of  Arbitration 
must  notify  the  other  parties  that  one  of 
the  responding  parties  has  disputed  the 
eUgibiUty  of  the  claim.*  The  Director 
will  then  permit  the  claimant  and  any 
other  party  to  respond  to  the  allegations 
of  the  responding  party  with  respect  to 
eligibility  within  such  time  period  as 
the  Director  of  Arbitration  establishes  in 
communications  with  the  parties. 
.  After  considering  the  written  record 
only,  and  any  responses  timely 
submitted,  the  Director  will  determine  if 
the  disputing  party's  allegations  with 
respect  to  eligibility:  (1)  contradict  the 
allegations  in  the  Statement  of  Claim 
relating  to  eligibility;  (2)  are  supported 
by  documentary  evidence;  and  (3)  are 
not  contradicted  by  other  allegations 
which,  if  true,  would  pre\'ail  over  the 
contradictory  allegations  of  the 
disputing  responding  party.  If  the 
Director  makes  affirmative 
determinations  on  all  of  these  matters, 
the  claim  will  be  ineligible. 

For  example,  if  in  the  scenario  cited 
above,  the  claimant  had  stated  that  the 
transaction  had  occurred  within  five  (5) 
years  of  filing,  that  would  have  been 
enough  to  make  it  eligible.  If  the 
respondent  objected  and  in  turn 
asserted  as  a  statement  of  fact,  in 
contradiction  of  the  claimant's 
allegation,  that  the  transaction  had 
occurred  nine  (9)  years  before  filing  and 
attached  a  copy  of  the  claimant's 
account  statement  in  support  of  the 
allegation,  the  claimant  would  have  to 
come  forward  with  an  allegation  further 
disputing  the  account  statement  in  order 
to  prevent  a  determination  that  the 
claim  is  ineligible.  An  allegation  that 
the  account  statement  is  fraudulent 
would  be  sufficient  to  overcome  the 


''By  conditioning  ;he  .<.ubrr.,jssion  or.i  iioticcof 
i/bjection  on  the  submission  of  a  Uniform 
Submission  Agreement  and  appropriate  fees,  tlx- 
N.'VSU  avoids  expending  resources  making 
eligibility  determinations  for  parties  that  have  not 
complied  with  the  req'.iirements  of  the  Code  or  paid 
for  the  use  of  the  forum.  The  N.^SD  does  not  b»>li»-vf 
that  a  party  disputing  the  eligibility  of  a  claim 
should  be  able  to  have  its  objection  considered  if 
it  has  no  intention  of  participating  in  the  .irbitriiiinr: 
of  the  claim  without  engaging  in  coliateral 
litigation.  By  insisting  on  the  silbmission  of  .in 
executed  Uniform  Submission  .Agreement,  the 
NASD  and  the  other  parties  to  the  matter  should  be 
able  to  defend  agattist  any  such  collateral  litigation 
by  asserting  thai  the  objecting  party  agreed  to  be 
bound  by  theprorisionsof  iheCode,  one  of  which 
(Section  151  grants  the  Director  the  exclusive 
authority  'o  determine  the  eligibility  of  a  cl.iim 

*The  Director's  notification  to  the  parties  of  the 
eligibility  dispute  and  the  time  limitation  for  a 
response  does  not  relieve  the  parties  of  the 
obligation  under  other  provisions  of  the  Code  to 
,s«Tve  the  other  partita  with  copies  of  pleadings  «;•(< 
submissions. 
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's  allegation,  as  would 
<  in  account  statement 
the!  transaction  date  alleged 
7  Therefore,  the 
jstablishes  a  presumption 
eligibility  of  a  claim 
be  overcome  by  an 
shfewin^  to  the  contrary." 
'"  J  jsection  15(f)  requires 
qetermination  be  in 
forth  the  occurrence  or 
basis  for  the  eligibility 


Ir 


disputing  part 
production  of 
supporting 
by  the  claimant 
proposed  rule 
in  favor  of  the 
which  can  on 
undisputed 
Proposed 
the  Director's 
writing  and  sel 
event  that  is 
determination. 

Finality  and  Effect  of  an  Eligibility 
Determination 

Proposed  Su  xsections  15(d)  and  (e) 
resolve  several  issues  relating  to 
eligibility  determinations.  First,  under 
proposed  subsection  15(d)  any 
determination  by  the  Director  will  be 
final.  This  proyision  is  intended  to 
foreclose  relitigation  of  eligibility  before 
the  arbitrators.lBecause  the  terms  of  the 
proposed  rule  )rovide  that  the  Director 
will  determine  if  a  claim  is  eligible  for 
submission  to  iirbitration,  the  finality  of 
the  determinat  on  precludes  an 
arbitrator  from  revisiting  the  issue  under 
any  circumstar  ces.^ 

Second,  a  de  ermination  that  a  claim 
is  inehgible  wi  1  not:  (1)  limit  the  right 
of  any  party  to  offer  evidence 
concerning  the  event  or  occurrence 
which  was  the  basis  of  the  eligibility 
determination  it  any  other  stage  of  the 
proceeding  on  ;he  claim  for  any  purpose 
other  than  com  esting  the  eligibility  of 
the  claim  detei  mined  to  be  ineligible; 
(2)  bar  a  claim;  nt  from  bringing  the 
sub.stantive  cla  m  before  a  judicial 
forum,  notwith  standing  the  fact  that  the 
arbitration  agreement;  or 
;hts  and  remedies  of  the 
claimant  with  espect  to  such  claim 
provided  by  ap  plicable  law.  The 

[lever  was  intended  to 
serve  as  an  ele(  tion  of  remedy  provision 
that  would  evil  cerate  any  surviving 
causes  of  actio  i  under  applicable  law 
after  six  years  \  lave  elapsed.  The  intent 
of  this  proposed  provision  is  to  ensure 
that  the  effect  df  the  eligibility 
determination 
issue  of  access 
forum. 

'  See  supra  n.  3. 

"See  supra  n.  2/ 

'The  N.1SD  r«:ofei 
an  eligibility  deten  i 
amendmeni  lo  the 
of  the  Code,  which 
arbitrator!,  before 
permitted,  because 
delerminalion  of  el 
matter  is  submttlec 
amendment  lo  the 
arbitrators  under 
the  eligibility  issue 
hIw  to  decide. 


parties  have  an 
(3)  affect  the  ri 


s  limited  solely  to  the 
lo  the  NASD's  arbitration 


nizes  thai  new  facts  relevant  to 

ination  could  arise  through  an 
ilaim  pursuant  to  Section  39(b) 
requires  the  consent  of  the 

amendment  lo  the  pleadings  is 
ihe  NASD  intends  thai  the 
gibility  will  occur  before  a 

lo  the  arbitrators,  an 
:laim  permitted  by  the 
Section  39(b)  would  not  reopen 
for  ihe  arbitrators  or  for  anyone 


Finally,  proposed  Subsection  {e)(iv) 
provides  that  if  a  claim  is  ineligible  for 
arbitration,  the  limitation  period  on 
eligibility  set  forth  in  Subsection  (a) 
shall  continue  to  run  as  though  the 
claim  had  never  been  filed.  This  is  a 
relation  back  provision  that  is  intended 
to  prevent  the  filing  of  an  ineligible 
claim  from  tolling  the  running  of  the 
eligibility  provision  while  the  NASD 
determines  that  the  claim  is  ineligible. 
Thus,  for  example,  if  a  claim  is  filed  and 
the  claimant  fails  to  modify  the  claim 
pursuant  to  the  Director's  request  under 
Subsection  (b),  or  the  claimant  fails  to 
overcome  the  respondent's  notice  of 
objection  under  Subsection  (c),  the 
Director  may  determine  that  the  claim  is 
ineligible.  If  the  claimant  later  resubmits 
the  claim  pleading  facts  showing  the 
claim  would  have  been  eligible  when  it 
was  originally  submitted,  but  the  time 
period  has  subsequently  run,  the  claim 
will  not  be  eligible. 

Avoidance  of  Vexatious  Litigation 

Proposed  new  Subsection  15(g) 
prohibits  parties  from  seeking  to  enforce 
an  agreement  to  arbitrate  a  claim  which 
has  been  determined  to  be  ineligible  for 
arbitration  by  the  NASD.  This  provision 
is  intended  to  prevent  collateral  attacks 
and  vexatious  litigation  over  eligibility 
determinations.  Its  effect  is  to  bar  a 
respondent  (or  a  claimant)  from  seeking 
a  court  order  either  to  compel  the  NASD 
to  accept  the  case  for  arbitration,  or  to 
compel  a  claimant  (or  respondent)  into 
arbitration  in  another  forum,  after  the 
Director  has  determined  the  claim  to  be 
ineligible.  Thus,  members  would  be 
prohibited  from  moving  to  compel 
arbitration  before  the  American 
Arbitration  Association  ("AAA")  or 
another  self  regulatory  organization 
("SRO"),  for  instance,  if  AAA  or  the 
SRO  is  an  alternative  forum  choice  in 
arbitration  agreements,  after  the  NASD's 
Director  of  Arbitration  has  declared  the 
claim  to  be  ineligible  for  arbitration 
before  the  NASD.  Under  this  provision 
members  could  be  subject  to 
disciplinary  action  for  seeking  to 
enforce  an  agreement  to  arbitrate. 

Relationship  of  Eligibility  to  Statute  of 
Lim.itations  Defenses 

As  discussed  above  with  respect  to 
tolling,  the  NASD  intends  that  the 
proposed  rule  change  will  sharpen  the 
distinction  between  eligibility  and 
statutes  of  limitation.  The  Director's 
determination  that  a  claim  is  eligible  for 
arbitration  has  no  effect  on  whether  a 
relevant  statute  of  limitations  operates 
as  a  defense  to  a  claim. 

For  example,  a  claim  which  is  based 
on  an  event  which  occurred  five  years 
ago  would  be  eligible  for  arbitration; 


however,  if  the  claim  were  based  on  a 
private  right  of  action  under  Section 
10(b)  of  the  Securities  Exchange  Act  of 
1934,  the  respondent  could  still  plead 
the  1  year/3  year  statute  of  limitations 
on  such  actions  as  a  defense  before  the 
arbitrators.  Similarly,  if  the  claim  were 
based  on  an  event  which  occurred  seven 
(7)  years  ago,  and  which  was  based  on 
a  breach  of  fiduciary  duty  for  which 
tolling  might  apply  under  applicable 
state  law,  the  fact  that  it  was  ineligible 
for  arbitration  would  not  affect  the 
ability  of  the  claimant  to  bring  the  claim 
for  relief  in  court  and  to  assert  equitable 
tolling  as  a  counterdefense  to  the 
respondent's  statute  of  limitations 
defenije.  Thus,  the  Director's  eligibility 
determination  will  not  affect  the 
substantive  claim  or  defenses. 

Finally,  the  NASD  is  aware  that  under 
New  York  law,  which  is  often 
applicable  to  an  arbitration  or  to  one  or 
more  parties  to  a  proceeding,  a 
respondent  in  an  arbitration  case  must 
file  an  application  for  an  order  enjoining 
the  arbitration  of  a  claim  on  statute  of 
limitations  grounds  within  twenty  days 
of  service  of  the  claim  in  order  to 
preserve  any  statute  of  limitations 
defense  for  use  in  a  subsequent  court 
proceeding.  The  filing  of  such  an 
application  will  have  no  effect  on  the 
Director's  eligibility  determination;  if 
the  claim  is  eligible,  the  respondent  can 
raise  his  statute  of  limitations  defense 
before  the  arbitrator,  if  it  is  ineligible,  he 
can  raise  the  defense  in  court. 

The  NASD  intends  to  make  the 
proposed  amendments  to  Section  15 
applicable  to  all  claims  filed  after  the 
effective  date  of  the  amendments 
without  regard  to  when  the  cause  of 
action  accrued  or  arose,  or  the  timing  of 
the  event  or  occurrence  giving  rise  to 
the  dispute.  The  NASD  will  advise  its 
members  that  the  proposed  amendment 
will  apply  retroactively  to  all  claims 
brought  after  the  effective  date  of  the 
amendment.  The  NASD  will  also  advise 
its  members  and  associated  persons  that 
they  have  expressly  agreed  that  under 
the  NASD's  rules  all  agreements 
currently  in  effect  are  subject  to  the 
amendment  to  the  Code.  Although  one 
court  has  recently  held  that 
amendments  to  the  Code  do  not  apply 
to  claims  which  have  already  accrued  to 
require  arbitration  of  the  claim,'"  the 
NASD  believes  that  case  was  a  decision 
about  the  scope  of  the  agreement  to 
arbitrate — i.e.,  whether  the  parties  had 
agreed  to  arbitrate  the  particular  claim — 


'"Kresock  v.  Bankers  Tniit  Company.  21  F.  3d 
176,  179(2dCir.  1994)  ("Kresoc/c"). 
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a  subject  which  courts  have  virtually 
always  held  is  for  the  courts  lo  decide." 
The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  i5A(b)(6)  of  thf 
Act  in  that  the  proposed  rule  change 
will  protect  investors  and  the  public 
intere-st  by  facilitating  the  arbitration 
process  through  expeditious  resolution 
of  eligibility  issues  arising  under 
Section  15  of  the  Code  by  authorizing 
the  Director  to  determine  whether  a 
claim  or  controversy  occurred  less  than 
6  years  prior  to  filing  in  the  event 
eligibility  is  disputed  by  a  responding 
party.  Moreover,  in  order  to  protect 
investors  and  the  public  interest  by 
avoiding  disruptions  and  uncertainty 
about  the  authority  to  act  under  the 
Code,  the  NASD  is  proposing  to  amend 
Section  3  of  the  Code  to  permit  the 
duties  and  functions  of  the  Director  to 
be  delegated  by  the  Director  or  the 
Executive  Vice  President.  Member 
Services. 

(B)  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(Q  Self-Begulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  original  proposed  rule  change 
was  published  for  comment  by  the  SEC 
on  October  26, 1993  in  Securities 
Exchange  Act  Release  No.  33108.  The 
SEC  received  three  comment  letters  in 
response. '2  In  addition,  the  SEC.  in 
letters  dated  January  31,  1994'*  and 
February  4, 1994,'*  requested  responses 
from  the  NASD  on  certain  issues  raised 
by  the  commenters  and  on  other 


*  ■  The  court  staled  thai  (he  parties  could  not  have 
■agreed  to  arbitrate  the  claini  in  issue  in  the  Kreaock 
case  thereby  rejecting  the  NASD's  assertion, 
supported  by  the  NASD's  rule  filing  on  (he 
amendment  in  issue,  that  the  amendment  was 
merely  a  codificalion  of  existing  interpretations  of 
the  CcAe.  Moreover,  tbe  amendmenls  to  the  Code 
at  issue  in  Kresock.  according  to  the  court,  did  not 
purport  10  apply  r«troactiveW. 

1'Letler  frotn  Gregory  L.  Wihnat.  Esq..  BrioJ  & 
Wibnos.  to  iooatiiaa  G.  Kalz.  Secretary.  Cooimission 
(November  17.  1993}  ["WiUne$"\.  Letter  from 
Michael  E.  Friedman.  Esq.  to  Jonathan  Katz 
(DecemiMr  J.  1993)  ("Friedman");  Letter  from  Harry 
S.  Miiier.  Esq..  Shafner  &  Gill«ran.  to  (onathan  Ratz 
(January  27.  1994)CMi7/ei'J. 

■  ^  loiter  from  Ethan  D.  Corey.  Staff  Attorney. 
Over-the-Counlar  Rfgulation.  Commission  to 
Suzanne  E.  Rothwell.  Associate  General  Counsel. 
NASD  (January  31, 1994). 

"Lerier  from  Ethan  D.  Corey,  Staff  Attorney. 
Over-lhe-Counter  Regulation,  Commission  to  Elliott 
R.  Cnrzon.  Senior  Attorney.  NASD  (February  4. 
1994). 


questions  related  to  the  proposed  rule 
change. 

Responses  to  SEC  Questions  and 
Comments 

With  respect  to  the  first  question  in 
the  SECs  January  31. 1994  letter,  and 
those  of  two  of  the  commenters.  relating 
to  the  perception  that  the  proposed  rule 
change  would  permit  the  Arbitration 
Department  staff  to  exercise  "significant 
case-related  {discretion  on|  eligibility 
determinationisi,"  the  NASD  responds 
in  two  parts.  First,  any  arbitration  forum 
has  the  inherent  right  to  limit  access  to 
its  forum  in  order  to  preserve  and  direct 
resources  to  the  disposition  of  cases  in 
the  manner  it  deems  most  efficient.  The 
Code  currently  limits  access  to  the 
forum  to  those  cases  where  the  dispute, 
claim  or  controversy  ocnured  within 
six  years  of  submission  of  the  claim. 
Second,  the  Arbitration  Department 
currently  determines  the  eligibility  of  a 
claim  for  aihitration  as  a  matter  of  the 
sufficiency  of  the  allegations  in  a 
statement  of  claim.  The  Department 
examines  the  statement  of  claim  to 
determine  if  it  alleges  events  or 
occurrences  on  which  the  claim  is  based 
and  which,  on  their  face,  are  within  six 
years  of  the  filing  of  the  claim.  If  it  does. 
the  claim  is  eligible  for  arbitration.  If  the 
respondent  contests  the  eligibility  of  a 
claim,  the  issue  is  currently  resolved  by 
the  courts  or  the  arbitrators,  depending 
on  where  the  respondent  ptusued 
resolution  of  the  issue. 

The  proposed  rule  change  brings  the 
issue  of  eiigibihty.  both  as  a  threshold 
matter  and  with  respect  to  disputes 
among  the  parties  over  eligibility, 
within  the  authority  of  the  Director  of 
Arbitration  to  decide.  The  threshold  test 
will  remain  the  sufficiency  of  the 
allegations  in  a  claim.  Sufficiency  In 
this  context  does  not  require  the 
claimant  to  sustain  the  burden  of  proof 
of  eligibility  to  any  level,  it  is  merely  an 
inquiry  into  whether  the  claim  on  its 
face  states  when  the  events  or 
occurrences  giving  rise  to  the  claim 
occurred.  If  the  facts  alleged  in  a  claim 
are  amhiguous  or  are  not  sufficient  on 
their  face  to  determine  if  a  claim  is 
eligible  for  arbitration,  the  staff  will 
advise  the  claimant  and  request 
modification  of  the  statement  of  claim. 
If  the  claimant  does  not  modify  the 
statement  of  claim  to  permit  a 
determination  of  eligitHlity,  the  Director 
will  determine  if  the  claim  is  eligible  on 
the  basis  of  the  claim  as  stated,  '^  If  the 


modification  discloses  facts  which  show 
that  the  claim  is  itieligible.  it  will  be 
rejected  as  ineligible.  The  inquiry  to  be 
made  by  the  Director  in  these  instances 
is  objective  and  goes  to  the  existence  of 
statements  of  facts  in  the  claim,  not 
subjective  weighing  of  evidence. 

Under  the  proposed  rule  change,  in 
the  event  a  respondent  disputes  the 
facts  alleged  by  the  claimant  as 
supporting  the  eligibility-  of  the  claim 
following  the  threshold  determination 
that  the  claim  is  eligible,  the  respondent 
carries  a  heax-y  burden  of  showing  that 
the  timing  of  the  events  or  occurrences 
giving  rise  to  the  claim  are  other  than 
those  alleged  by  the  claimant.  In  the 
absence  of  proof  that  is  not  subject  to 
reasonable  dispute  that  the  claim  is 
ineligible,  the  Director  will  presume 
that  the  claim  is  eligible. 

Paragraph  2(a)  of  the  Commis.sion*s 
January  31. 1994  letter  identified  a 
distinction  between  then-proposed 
Subsections  15(a)  and  15(b)  in  that  the 
latter  sets  forth  a  procedure  for 
determining  eligibility,  while  the  former 
does  not.  The  NASD  agrees  with  the 
Commission's  concerns  and  has 
amended  the  proposed  rule  change 
pursuant  to  Amendment  No.  1  to  clarify 
the  procedures.  Amendment  Na  1  also 
addresses  the  concern  set  forth  in  ^ 
paragraph  2(b)  of  the  January  31. 1994. 
letter  about  the  effect  of  a  threshold 
determination  of  eligibility  on  the 
claimant's  right  to  seek  a  judicial 
remedy. 

With  respect  to  the  question  in 
paragraph  3  of  the  January  31. 1994 
letter,  the  proposed  rule  contemplates 
that  eligibility  will  be  determined  prior 
to  the  appointment  of  the  arbitrators, 
whether  as  a  threshold  matter  only,  as 
a  result  of  a  challenge  by  a  respondent 
or  both.  The  NASD  believes  that  the 
amendments  described  herein 
contemplate  that  eligibility 
determinations  made  by  the  Director  are 
final  and  that  such  determinations 
resolve  the  question  of  whether  a  claim 
can  be  submitted  to  arbitration.  Once 
submitted,  the  issue  cannot  be 
revisited.'^  Disputes  over  eligibility 
must  be  raised  and  resolved  within  the 


'^A  slatemeni  of  ciaimwill  generally  be  i 
as  itisufficient  to  detennine  eligibility  if  it  < 
be  dMerraiited  from  its  plain  language  whether  any 
part  of  the  claim  is  based  on  occurrences  or  evaats 
less  than  six  (SI  yoartold.  As  stated  above,  if  it 
appears  that  some  part  of  the  claim  is  based  on 


occurrences  or  events  less  than  six  (6)  years  old. 
those  portions  may  be  submitiad  to  arbitration.  See  . 
supra  n.  1 .  and  discussion  of  bifurcation  injm 

**The  NASD  reoognizas  that  new  facts  r«le%-ant 
to  an  eiigibilily  daiermination  coukl  arise  through 
an  amendmeni  to  the  claim  pursuant  to  Section 
39fb)of  theCode,  which  requires  the  consent  of  tbe 
arbitrators  before  an  amendmeni  to  the  pieadings  is 
permitted  Because  t}>e  NASD  inlands  thai  the 
determination  tif  eligiUlity  Mrill  occur  before  a 
matter  is  submitted  to  the  arbitrators,  an 
amendment  to  the  claim  permitted  by  the 
arbitrators  under  Section  39(b)  would  not  reopen 
Ihe  eligibility  issue  for  the  arbitrators  or  for  anyone 
else  to  decide. 
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context  of  the  process  described  in 
proposed  nevy  Section  15,  or  they  are 
waived.  The  NASD  does  not  believe  an 
amendment  ii 
issue. 


required  to  address  this 


Responses  to  3ommenters 

With  respe<  t  to  the  arguments  of  the 
commenters  t  lat  the  proposed  rule 
change  contra  diets  the  holdings  of 
various  court!  on  the  issue  of  eligibility 
determinatior  s,"  the  NASD  does  not 
agree.  Arbitra  ion  is  a  creature  of 
contract,  ATS  T  Technologies,  supra, 
and  it  is  for  th  e  parties,  through  the 
choice  of  a  foium,  to  determine  the 
terms  of  the  ontract.  See,  e.g.,  U.S. 
Steelworkers  t.  Warrior  Gulf  Navigation 
Co..  363  U.S.  574  (1960).  There  is, 
therefore,  no  i  mpediment  erected  by  the 
courts  which  would  prevent  the  NASD 
from  adopting  a  rule  which  permits  the 
Director  of  Ar  titration  to  decide  issues 
affecting  acce  >s  to  the  NASD's 
arbitration  foi  um.  further,  the  proposed 
rule,  by  its  tet  ms,  does  not  affect  the 
substance  of  a  claim — an  eligibility 
determinatior  by  the  Director  does  not 
bar  a  party  frc  m  asserting  the  claim  in 
court. 

Another  coi  nmenter  asserted  that 
under  the  pro  josed  rule  the  Director  of 
Arbitration  w^  )uld  be  conducting  fact- 
finding hearir  gs  to  determine 
eligibility. '«  The  proposed  rule  will  not 
produce  such  a  result.  As  discussed  in 
more  detail  akove,  eligibility  will  be 
determined  as  a  matter  of  the 
sufficiency  of  the  allegations  in  a 
statement  of  c  !aim,  not  as  a  subjective 
decision  regai  ding  disputed  facts. 

Finally,  a  tli  ird  commenter  '^  raised 
four  issues:  (1 1  whether  the  time  limit 
for  niing  a  cla  m  under  the  proposed 
eligibility  ruh  can  be  tolled;  (2)  whether 
the  proposed  oile  will  permit  the 
Director  of  Ar  )itration  to  bifurcate 
claims  by  dec  ining  to  take  jurisdiction 
over  ineligible  portions  of  a  claim;  (3) 
how  bifurcate  i  claims  will  proceed;  and 
(4)  whether  it  is  fair  to  bar  a  party  from 
seeking  to  enf  srce  an  agreement  to 
arbitrnte  whei  e  the  claim  has  been  ruled 
ineligible. 

On  the  first  issue,  the  courts  have  said 
that  the  time  imits  in  an  eUgibility  rule 
such  as  Sectic  n  15  of  the  Code  are 
contractual,  tj  ley  do  not  operate  like  a 
statute  of  limi  lations,  and,  therefore, 
they  are  geneiaily  not  subject  to  tolling. 
See,  e.g..  AT6T  Technologies,  supra; 
Paine  Webber  Inc.  v.  Hofmann.  984  F.2d 
1372(3dCir.  1993).  The  NASD  has  not 
applied  tollin  ;  to  eligibility  issues 
historically,  a  id  does  not  plan  to  apply 


"  Wilmes.  Fripi 

'"Friedman. 

"■Miller. 


tolling  under  the  pro(>osed  rule.^" 
Contrary  to  the  assertion  of  the 
commenter,  application  of  the  eligibility 
limit  without  tolling  will  not  deprive 
investors  of  their  right  to  recourse.  An 
ineligible  claimant  will  retain  his  right 
to  seek  relief  in  the  courts  to  the  same 
extent  as  it  existed  prior  to  filing  the 
claim  in  arbitration. 

On  the  second  issue,  also  raised  in  the 
February  4, 1994  letter  from  the  SEC. 
the  proposed  rule  change  will  require 
bifurcation  of  claims  to  the  extent 
claims  which  are  based  on  events  or 
occurrences  more  than  six  years  prior  to 
the  filing  of  the  claim  will  be  ineligible 
for  arbitration.  Thus,  where  a  statement 
of  claim  sets  forth  events  or  occurrences 
as  the  basis  for  claims  for  relief,  those 
which  occurred  less  than  six  years  ago 
will  be  eligible  for  arbitration,  while  the 
claimant  would  be  required  to  pursue 
his  remedies  in  court  for  claims  based 
on  events  or  occurrences  more  than  six 
years  old.  In  the  NASD's  view, 
bifurcation  is  an  acceptable  result  in 
such  cases.  See  Pompano-Windy  City 
Partners  v.  Bear  Steams  &  Co.,  698 
F.Supp.  504  (S.D.N. Y.  1988),  citing 
Dean  Witter  Reynolds  v.  Byixi.  470  U.S. 
213,  225  (1985)  (White.  J.  concurring). 

With  respect  to  the  third  issue,  the 
NASD  takes  no  position  on  how  such 
bifurcated  claims  should  proceed.  The 
NASD's  Arbitration  Department 
manages  its  docket  without  regard  to 
issues  facing  participants  in  other 
forums.  To  the  extent  a  court  permits  or 
requires  the  ineligible  portion  of  a 
bifurcated  matter  to  proceed,  it  is 
entirely  within  its  power  to  do  so. 

Finally,  on  the  fourth  issue,  it  is  not 
only  fair,  but  essential  for  public 
arbitration  claimants,  for  the  proposed 
rule  change  to  bar  parties  from  seeking 
to  enforce  an  agreement  to  arbitrate 
where  the  claim  has  been  determined  to 
be  ineligible.  For  example,  if  a  claim  is 
niled  ineligible,  the  proposed  rule  will 
bar  the  respondent  from  seeking  an 
order  from  a  court  compelling  the 
arbitration  of  the  case.  This  will  relieve 
the  claimant  of  defending  against  surJi 
collateral  attacks  on  the  eligibility 


''"Section  18(b)  of  the  Code  provides  that  the  six 
year  limitation  on  submission  to  arbitration 
provided  under  Section  15  of  the  Code  is  tolled  for 
so  long  as  a  court  of  competent  jurisdiction  retains 
jurisdiction  over  the  matter.  This  provision  is  a 
contractual  tolling  provision  which  prevents  the 
eligibility  limit  from  running  under  the  narrow 
circumstance  specifled.  Equitable  tolling,  by 
contrast,  is  a  creature  of  the  equitable  powt-rs  of  the 
courts  10  the  effect  that  the  fraud  or  dilatory 
conduct  of  the  defendant  should  not  be  permitted 
to  result  in  the  lapse  of  time  for  bringing  a  cause 
of  action.  As  stated  above,  the  eligibility  limitation 
;iildresses  only  the  access  of  parties  to  the  NA.SD's 
fnrum.  not  the  merits  of  the  claim,  defenses  therein 
or  theability  of  a  claimant  to  pursue  bis  claim  in 
I  ourt. 


determination  while  pursuing  his 
remedies  in  court,  a  situation  which 
would  be  vexatious  and  expensive  for 
claimants. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

The  NASD's  proposed  rule  change 
addresses  an  important  issue 
increasingly  common  in  arbitration 
proceedings,  namely,  the  use  of 
contentious  litigation  tactics  to 
determine  whether  claims  are  eligible 
for  arbitration  under  NASD  rules. 
Interested  persons  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  foregoing.  The 
Commission  requests  that,  in  addition  to 
any  general  comments  concerning 
whether  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  of  the 
Act,  commentators  address  the 
following: 

1.  The  proposed  rule  change  would 
permit  respondents  to  challenge  the 
eligibility  of  a  claim  at  any  time  before 
the  parties  are  notified  of  the 
appointment  of  the  arbitrators  for  the 
hearing  or  the  appointment  of  an 
arbitrator  to  consider  prehearing  issues. 
Should  respondents  be  required  to  raise 
their  objections  at  an  earUer  point  in  the 
process,  for  instance,  not  later  than  the 
time  by  which  they  file  their  answer  to 
the  Statement  of  Claim? 

2.  The  proposed  rule  change  is.based 
upon  a  rule  approved  by  the  Securities 
Industry  Conference  on  Arbitration 
("SICA")  at  its  regular  meeting  on  April 
21, 1993.  The  form  of  the  rule  approved 
by  SICA  provided,  in  pertinent  part: 

.  (c)  A  determination  by  the  Director  of 
Arbitration  pursuant  to  subparagrdph  (b)  that 
a  claim  is  ineligible  shall  not  constitute  a  bar 
to  asserting  the  underlying  claim  in  a  judicial 
forum.  With  rrsspect  to  any  such  ineligible 
claims,  the  parties  will  have  available  to 
them  the  rights  and  remedies  provided  by 
applicable  law,  notwithstanding,  any  (i) 
existing  predispute  arbitration  agreement  tir 
(ii)  decisions  on  eligibility.  No  party  shall 
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siNik  to  enforce  any  agreement  to  arbitrate 
v^htn;  the  claim  has  been  determined  to  Im; 
ineligible  under  this  section. 

Do  the  pertinent  provisions  of 
proposed  sections  15(d)  and  15(e)  differ 
substantively  from  the  rule  approved  by 
SICA?  If  not.  does  the  proposed  rule 
change  set  forth  the  consequences  of  a 
determination  of  ineligibility  in  a 
manner  that  will  be  more  readily 
understandable  to  all  parties,  including 
pro  se  claimants,  than  the  form  of  the 
rule  approved  by  SICA? 

3.  The  Commission  understands  that 
proposed  Section  15(e)(iv)  is  intended 
to  address  claims  that  are  filed  with  the 
NASD  more  than  once.  For  those  claims 
that  previously  have  been  submitted, 
and  have  been  determined  to  be 
ineligible  under  Section  15.  there  would 
be  no  tolling  of  time  periods  for 
purposes  of  the  eligibility  rule  with 
respect  to  the  time  period  during  which 
the  NASD  previously  considered  the 
claim.  Accordingly,  a  claimant  who 
resubmits  a  matter  in  revised  form  a 
second  time  would  have  to  calculate  the 
eligibility  time  period  from  the  date  of 
occurrence  or  event  giving  rise  to  the     • 
dispute.  Is  this  understanding  fairly 
implied  from  Section  15(e)(iv)? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-93-51  and  should 
be  submitted  by  August  23. 1994. 

For  the  (xjmmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-18736  Filed  8-1-94:  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  (or 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

July  27,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereur^ier 
for  unlisted  trading  privileges  in  the 
following  securities: 

Thermolase  Corporation 
When  Issued  Common  Stock.  SOI  Par 
.Value  (File  No  7-12717) 
Dycam.  Inc. 
Common  St(x:k,  SOI  Par  Value  (File  No.  7- 
12718) 
VVCI  Steel.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12719) 
Bush  Industries,  Inc. 
Common  Stock,  S.IO  Par  Value  (File  No.  7- 
12720) 
Grupo  Sidek  S.A,  De  C.V. 
American  Depository  Shares,  each 
representing  4  shares  of  Series  L 
Common  Stock.  No  Par  Value  (File  No. 
7-12721) 
Merrimac  Indu.stries.  Inc. 
Common  Stock,  S.50  Par  Value  (File  No.  7- 
12722) 
Taiwan  Equity  Fund,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12723) 
.SunAmerica.  Inc. 
$1.11  Dep.  Rep.  (Each  representing  'A 
Shares  of  Ser.  A  Mand.  Conv.  Prem.  Divi. 
F'fd  Stock)  (File  No.  7-12724) 
SunAmerica,  Inc. 

9V,  Pfd  Series  B  Cum.  (File  No.  7-12725) 
UAL  CorfMJration 
Dep.  Shares  each  representing  1.100  of  a 
Share  of  2V,  IKl  Series  B  Pid  Stock  (File 
No.  7-12726) 
Greenbrier  Ckimpanies,  Inc. 
Common  Sto<:k,  SO.OOl  Par  Value  (File  No. 
7-12727) 
CJreenwich  Street  Municipal  Fund.  Inc. 
Common  Stock.  S.OOl  Par  Value  (File  No. 
7-122728) 
Paragon  Group.  Inc. 
Common  Stork,  S.Ol  Par  Value  (File  No.  7- 
12729) 
Dominion  Resources  Black  Warrior  Trust 
Common  SttKk,  No  Par  Value  (File  No.  7- 
12730) 
Ainway  lapan  Limited 
Common  Stock,  No  Par  Value  (File  No.  7- 
12731) 
Nations  Balanced  Target  Maturity  Fund,  Inc 
Common  Stock.  S.OOl  Par  Value  (File  No 
7-12732) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  is  reported  in 
the  consolidated  tran.saction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  17,  1994. 


written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Sec  retary  of  tlu; 
Securities  and  Exchange  Commission. 
450  5th  Street.  N.W..  Washirigton,  DC. 
220549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applicationf' 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of    . 
Market  Regulation,  pursuant  tu  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

IFR  Doc.  94-18738  Filed  8-1-94;  8.45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Notice  94-10] 

Senior  Executive  Service  Performance 
Review  Boards  (PRB)  Membership 

agency:  Department  of  Transportation 
(DOT). 

ACTION:  Notice. 


SUMMARY:  DOT  publishes  the  names  of 
the  persons  selected  to  serve  on  the 
various  Departmental  Performance 
Reviews  Boards  (PRB)  established  by 
EXDT  under  the  Civil  Service  Reform 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  M.  Tate.  Director  of  Personnel, 
and  Executive  Secretar>'.  DOT  Executive 
Resources  Board.  (202)  366-4088. 

SUPPLEMENTARY  INFORMATION:  Title  5 
U.S.C.  4312  requires  that  each  nwency 
implement  a  performance  apprnisal 
system  making  senior  e,xe<:utives 
accountable  for  organizational  and 
individual  goal  accomplishment.  As 
part  of  this  system.  5  U.S.C.  4314(c) 
requires  each  agency  to  establish  one  or 
more  PRBs.  the  function  of  which  is  to 
review  and  evaluate  the  initial  appraisal 
of  a  senior  executive's  performance  by 
the  supervisor  and  to  make 
recommendations  to  the  final  rating 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  persons  named  below  have  Inren 
selected  to  serve  on  one  or  more 
Departmental  PRBs. 
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Issued  in  Washington.  DC*  on  July  26, 
1994. 
Jon  H.  Seymoilr, 

Assistant  Secrftary  for  Administration. 

Nominations  Ar  Pnfonnance  Review 
Bo«rds  Fiscal  Year  1994  Perfbrmanoe 
Appraiaai  Cycle 

Office  of  the  &  fcretary 

Donald  R.  Trill  ing,  Director,  Office  of 

Environmen ;,  Energy  and  Safety,  Office  of 

the  Secret ar]f 
Nancy  K.  MacRae,  Deputy  Director,  Office  of 

International  Transportation  and  Trade, 

Offlce  of  the  Secretary 
Roberta  D.  Gafael,  Assistant  General  Counsel 

for  Environniental,  Qvil  Rights  and 

General  Law[  Office  of  the  Secretary 
Paul  M.  Geier,  Assistant  General  Counsel  for 

Litigation,  Office  of  the  Secretary 
Samuel  Podbei^esky,  Assistant  General 

Counsel  for  Aviation  Enforcement  and 

Proceedings, ;Office  of  the  Secretary 
Eileen  T.  Powell,  Deputy  Director,  Office  of 

Financial  Management,  Office  of  the 

Secretary 
Richard  B.  Chapman,  Deputy  Director,  Office 

of  Informaticp  Resource  Management, 

Office  of  the  Secretary 
John  C  Horsle]f,  Deputy  Assistant  Secretary 

for  Governmental  Affairs,  Office  of  the 

Secretary      1 
Eugene  A.  Conp,  Jr.,  Deputy  Assistant 

Secretary  forlBudget  and  Programs,  Office 

of  the  Secretary 
Leon  C.  Watkiiis,  Assistant  Administrator  for 

Civil  Rights,  k^ederal  Aviation 

Administratis 
Jerry  A.  Hawlui 

Personnel  ancj 

Administratis 


Director,  Office  of 
Training,  Federal  Highway 


RADM  David  I 
Command, 
United  Stated 

RADM  Norman 
Law  Enforceij 
ULited  State 


United  States 
Sandra  J.  Allen 


United  States  uoast  Guard 

RADM  WiUiamjC  Donnell.  Chief,  Office  of 
Personnel  &  training.  United  States  Coast 
Guard 

Ciancaglini,  Chief,  Office  of 
bntrol  and  Communications, 
j  Coast  Guard 

(T.  Saunders,  Chief,  Office  of 
bent  and  Defense  Operations, 
I  Coast  Guard 
RADM  Edward  J.  Barrett.  Chief,  Office  of 
Engineering  logistics  and  Development, 
Coast  Guard 

Assistant  Administrator  for 
Public  A^iri .  Federal  Aviation 
Administrati(  m 
Linda  M.  Higgii  is.  Director,  Office  of 
Acquisition  a  ad  Grants  Management, 
Office  of  the ;  secretary 
Jerry  A.  Hawkii  s.  Director,  Office  of 
Personnel  am  I  Training.  Federal  Highway 
Administratii  n 
Diana  L  Zeidel  Deputy  Associate 
Administrato  •  for  Administration,  Federal 
Highway  Adr  linistration 

Federal  Aviatio  i  Administration 

Thomas  C  Accord 

Standards 

Administrati4n 
Sandra  Allen, 

Public  Affair! , 

Administratic  n 


Sei  vice 


1.  Director,  Flight 
.  Federal  Aviation 


/(ssistant  Administrator  for 
Federal  Aviation 


Joaquin  Archilla,  Associate  Administrator  for 
Airway  Facilities,  Federal  Aviation 
Administration 
Joan  W.  Bauerlein,  Director,  Office  of 
International  Aviation.  Federal  Aviation 
Administration 
Carolyn  C.  Blum,  Associate  Administrator  for 

Contracting  and  Quality  Assurance, 

Federal  Aviation  Administration 
Rodman  D.  Bourne,  Manager,  Automation 

Software  Policy  and  Planning  Division, 

Federal  Aviation  Administration 
Anthony  J.  Broderick,  Jr.,  Associate 

Administrator  for  Regulation  and 

Certification,  Federal  Aviation 

Administration 
John  H.  Cassady,  III,  Deputy  Chief  Counsel, 

Federal  Aviation  Administration 
Marcos  Costilla,  Jr.,  Manager,  Airway 

Facilities  Division,  Southwest  Region, 

Federal  Aviation  Administration 
Lawrence  Covington,  Deputy  Director,  Office 

of  Budget,  Federal  Aviation  Administration 
Loni  Czekalski,  Deputy  Director,  FAA 

Technical  Center,  Federal  Aviation 

Administration 
Clyde  M.  DeHart,  Jr.,  Regional  Administrator. 

Southwest  Region,  Federal  Aviation 

Administration 
James  S.  Dillman,  Assistant  Chief  Counsel 

Litigation  Division,  Federal  Aviation 

Administration 
Kay  Frances  Dolan,  Director,  Office  of 

Personnel,  Federal  Aviation 

Administration 
Arlene  I.  Feldman,  Regional  Administrator. 

New  England  Region,  Federal  Aviation 

Administration 
Cathal  L  Flynn.  Assistant  Administrator  for 

Qvil  Aviation  Security,  Federal  Aviation 

Administration 
Garrome  P.  Franklin,  Regional  Administrator, 

Great  Lakes  Region,  Federal  Aviation 

Administration 
Darlene  Freeman,  Associate  Administrator 

for  Aviation  Safety,  Federal  Aviation 

Administration 
Norman  T.  Pujisaki,  Deputy  Director, 

Operations  Research  Service,  Federal 

Aviation  Administration 
Mark  L  Gerchick,  Chief  Counsel,  Federal 

Aviation  Administration 
Margaret  M.  Gilligan,  Chief  of  Staff,  Federal 

Aviation  Administration 
Theron  A.  Gray,  Assistant  Administrator  for 

Information  Technology,  Federal  Aviation 

Administration 
Jackie  L  Gregory,  Deputy  Assistant 

Administrator  for  Civil  Aviation  Security, 

Federal  Aviation  Administration 
Charles  H.  Huettner,  Deputy  Associate 

Administrator  for  Aviation  Safety,  Federal 

Aviation  Administration 
Frederick  M.  Isaac,  Regional  Administrator, 

Northwest  Mountain  Region,  Federal 

Aviation  Administration 
Dewitte  T.  Lawson,  Jr.,  Regional  Counsel, 

Western  Pacific  Region,  Federal  Aviation 

Administration 
Ruth  A.  Leverenz,  Director,  Office  of  Budget, 

Federal  Aviation  Administration 
Louise  E.  Maillett.  Director,  Office  of 

Environment  and  Energy,  Federal  Aviation 

Administration 
Duane  J.  Mason,  Manager,  Airway  Facilities 

Division,  Great  Lakes  Region,  Federal 

Aviation  Administration 


A.  Bradley  Mims,  Assistant  Administrator  for 

Government  Industry  Affairs,  Federal 
Aviation  Administration 
Homer  C  McClure,  Associate  Administrator, 
Aeronautical  Center,  Federal  Aviation 

Administration 
Herbert  R.  McLure,  Assistant  Administrator 
for  Human  Resource  Management,  Federal 

Aviation  Administration 
Lynn  A.  Osmus,  Director,  Office  of  Qvil 

Aviation  Security  Operations,  Federal 

Aviation  Administration 
Neil  Planzer,  Director,  Air  Traffic  Plans  and 

Requirements  Service,  Federal  Aviation 

Administration 
Martin  T.  Pozesky,  Associate  Administrator 

for  System  Engineering  and  Development, 

Federal  Aviation  Administration 
Cynthia  D.  Rich,  Assistant  Administrator  for 

Airports,  Federal  Aviation  Administration 
Fanny  Rivera,  Deputy  Assistant 

Administrator  for  Information  Technology, 

Federal  Aviation  Administration 
Stanley  Rivers,  Director,  Systems 

Maintenance  Service,  Federal  Aviation 

Administration 
H.  Ann  Rosenwald,  Director,  Office  of 

Human  Resource  Development,  Federal 

Aviation  Administration 
Raymond  Salazar,  Directw,  Latin  America 

and  Caribbean  Office,  Federal  Aviation 

Administration 
Carl  B.  Schellentmrg,  Regional 

Administrator,  Western-Pacific  Region, 

Federal  Aviation  Administration 
Jacqueline  L.  Smith,  Regional  Administrator, 

Alaskan  Region,  Federal  Aviation 

Administration 
Quentin  S.  Taylor,  Deputy  Assistant 

Administrator  for  Airports.  Federal 

Aviation  Administration 
George  W.  Terrell,  Manager,  Maintenance 

Engineering  Division,  Federal  Aviation 

Administration 
John  E.  Turner,  Associate  Administrator  for 

National  Airspace  System  Development, 

Federal  Aviation  Administration 
Leon  C  Watkins,  Assistant  Administrator  for 

Civil  Rights,  Federal  Aviation 

Administration 
James  W.  Whitlow,  Assistant  Chief  Counsel 

General  Legal  Services  Division,  Federal 

Aviation  Administration 
William  H.  Williams,  Jr.,  Director,  Office  of 

Aviation  Systems  Standards,  Federal 

Aviation  Administration 
Winifred  Woodward.  Director,  Center  for 

Management  Development,  Federal 

Aviation  Administration 
Barry  L  Valentine,  Assistant  Administrator 

for  Policy,  Planning  and  International 

Aviation,  Federal  Aviation  Administration 
Jane  H.  Bachner,  Director,  Office  of  Economic 

Analysis,  Federal  Railroad  Administration 
Antonio  J.  Califa,  Director,  Office  of  Civil 

Rights,  Office  of  the  Secretary 
Madeleine  S.  Bloom,  Director,  Office  of 

Policy  Development,  Federal  Highway 

Administration 
Jerry  A.  Hawkins,  Director,  Office  of 

Personnel  and  Training,  Federal  Highway 

Administration 
Barbara  Orski,  Director.  Office  of  Right-of- 
way,  Federal  Highway  Administration 
Geoige  S.  Moore,  Jr.,  Associate  Administrator 

for  Administration,  Federal  Highway 

Administration 
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Federal  Highway  Administration 

George  S.  Moore,  Jr..  Associate  Administrator 

for  Administration,  Federal  Highway 

Administration 
John  G.  Bestgcn,  Jr.,  Regional  Administrator, 

Region!,  Federal  Highway  Administration 
Anthony  R.  Kane,  Associate  Administrator 

for  Program  Development.  Federal 

Highway  Administration 
Madeleine  S.  Bloom.  Director.  Office  of 

Policy  Development,  Federal  Highway 

Administration 
Geoige  L.  Reagle,  Associate  Administrator  fur 

Motor  Carriers,  Federal  Highway 

Administration 
Carlos  Esparza,  Deputy  Director,  Office  of 

Personnel,  Office  of  the  Secretary 
Thomas  R.  Hunt,  Associate  Administrator  for 

Administrator,  Federal  Transit 

Administration 

Federal  Railroad  Administration 

S.  Mark  Lindsey,  Chief  Counsel,  Federal 

Railroad  Administration 
Raymond  J.  Rogers,  Associate  Administrator 

for  Administration.  Federal  Railroad 

Administration 
Philip  Olekszyk,  Deputy  Associate 

Administrator  for  Safety,  Federal  Railroad 

Administration 
James  T.  McQueen,  Associate  Administrator 

for  Railroad  Development,  Federal  Railroad 

Administration 
Sally  Hill  Cooper,  Associate  Administrator 

for  Policy,  Federal  Railroad  Administration 
Margarita  Roque,  Director,  Office  of 

Executive  Secretariat,  Office  of  the 

Secretary 
Rosalind  A.  Knapp,  Deputy  General  Counsnl, 

Office  of  the  Secretary 

National  Highway  Traffic  Safety 
Administration 

Barry  I.  Felrice,  Associate  Administrator  for 

Rulemaking,  National  Highway  Traffic 

Safety  Administration 
Adele  L.  Derby,  Associate  Administrator  for 

Regional  Operations,  National  Highway 

Trdfic  Safety  Administration 
William  A.  Boehly,  Associate  Administrator 

for  Enforcement,  National  Highway  Traffic 

Safety  Administration 
Donald  Bischoff,  Associate  Administrator  for 

Flans  and  Policy,  National  Highway  Traffic 

Safety  Administration 
Ana  5>ol  Gutierrez,  Deputy  Administrator, 

Research  and  Special  Ptograms 

Administration 
June  F.  Garvey,  Deputy  Administrator, 

Federal  Highway  Administration 
Jt^rry  A.  Hawkins,  Director,  Office  of 

Personnel  and  Training,  Federal  Highway 

Administration 

Federal  Transit  Administration 

Thomas  R.  Hurt   Associate  Administrator  for 

Administration,  ("edoral  Transit 

Administration 
IVter  G.  Ralpin,  DirtUnr.  office  of 

Communications  and  E.\t<Tnal  Atfiiirs. 

Federal  Transit  Administn.iion 
.Sally  Hill  Cooper.  Associate  Administrator 

for  Policy,  Federal  Railroad  Administration 
Linda  M.  Higgins,  Director.  Office  of 

Acquisition  and  Grant  Management.  Office 

of  the  Secretary 


Rosalind  A.  Knapp,  Deputy  General  Counsel. 

Office  of  the  Secretary 
Kevin  E.  Heanue,  Director,  Office  of 

Environment  and  Planning,  Federal 

Highway  Administration 
Philip  Olekszyk,  Deputy  Associate 

Administrator  for  Safety,  Federal  K.niin».nd 

Administration 

Maritime  Administration 

Reginald  A.  Bourdon.  Associate 

Administrator  for  Policy,  and  International 

Affairs.  Maritime  Administration 
Richard  E.  Bowman.  Associate  Administrator 

for  Maritime  Aids,  Maritime 

Administration 
Harlan  T.  Halier,  Associate  Admin istriitur  for 

Shipbuilding  and  Ship  Operations. 

Maritime  Administration 
John  L.  Mann,  Jr.,  Associate  Administrator 

for  Administration,  Maritime 

Administration 
Robert  J.  Patton,  Jr.,  Deputy  Chief  Counsel, 

Maritime  Administration 
Sharon  K.  Brooks.  Director,  Office  of  Exti^mal 

Affairs,  Maritime  Administration 
Katherine  L.  Archuleta,  Deputy  Chief  of  Sniff. 

Office  of  the  Jiecretary 
Jerry  A.  Hawkins.  Director,  Office  of 

Personnel  and  Training,  Federal  Highway 

Administration 

Research  and  Special  Programs 
Administration 

Philip  S.  Coonlcy.  Director,  Office  of 

Adiminlstration.  Volpe  National 

Transportation  Systems  Center,  Research 

and  Special  Programs  Administration 
Rose  A.  McMurray,  Associate  Administrator 

for  Management  and  Administration, 

Research  and  Special  Programs 

Administration 
Alan  I.  Roberts,  Associate  Administrator  for 

Hazardous  Materials  Transportation. 

Research  and  Special  Progiams 

Administration 
(ieorge  W.  Tenley,  Jr. .  Associate 

Administrator  for  Pijjcline  Safety,  Research 

and  Special  Programs  Administmtion 
Frank  F.C.  Tung,  Deputy  Diioriui,  Volpe 

National  Tr'.nsportation  .Systems  Center. 

Research  and  Special  Programs 

Administration 
Katherine  E.  Collins,  Director,  Office  of 

Budget,  Office  of  the  Secretary 
Arnold  L.  Levine,  Director,  Office  of 

International  Transportation  and  Trade. 

Office  of  the  Secretary 
Patricia  D.  Parrish,  Director.  Office  of 

Management  Planning.  Office  of  th;- 

Secretary 
Rtigina  Sullivan.  Director,  Office  of 

Congressional  Affairs,  Office  of  th(; 

Secretary- 
lane  F.  Garvey,  D«!puty  Administrator. 

Federal  Highway  Administration 
Sally  Hill  Cooper,  Associate  Administrator 

for  Policy,  Federal  Railroad  Administration 
Philip  Olekszyk  .Deputy  Associate 

Administrator  for  Safety.  Federal  Railroad 

Administration 

Office  of  the  Inspector  (General 

Irving  A.  Bassett.  Jr..  Deputy  Insptrctor 
Gfuieral,  Department  of  Lal>or 


Katherine  A.  Brittin,  Assistant  Inspector 

General  for  Inspections,  Department  of 

Defense 
Eileen  Boyd,  Assistant  Inspector  General  for 

Civil  and  Administrative  Remedies, 

Depiirtment  of  Health  and  Human  Services 
John  J.  (k)nnors.  Deputy  Inspector  General, 

Department  of  Housing  and  Urban 

Development 
Donald  Mancuso.  Assistant  Inspector  General 

for  Investigations,  Department  of  Defense 
Sttvc  A.  McNamara,  Assistant  Inspector 

General  for  Audit,  Department  of 

Education 
Everett  Mosely.  Deputy  Assistant  Inspector 

(kjneral  for  Auditing,  Department  of 

Agriculture 
Robert  S.  Terjesen.  Assistant  Inspector 

Genera!  for  Investigations,  Department  of 

State 
Joseph  R.  Willever.  Deputy  Inspector 

General,  Office  of  Personnel  Management 
Michael  Zimmermen,  Deputy  Inspector 

General,  Department  of  Commerce. 

|FR  Doc.  94-18691  Filed  8-1-94;  8:4.5  ami 

BH-UNO  CODE  *9^(^^i^-P 


pocket  37554] 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA),  P.L.  96-192, 
requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign  Fare 
Level  (SFFLJ  by  adjusting  the  SFFL  ba  ;e 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat- 
mile  (ASM).  Order  80-2-69  established 
the  first  interim  SFFL,  and  Order  94-5- 
40  established  the  c-urrently  effective 
two-month  SFFL  applicable  through 
July  31,  1994. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  August  1,  1994, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  March  31 ,  19'(4  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Department. 

By  Order  94-7-36  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic 1.3099 

Latin  America 1.3538 

Pacific 2.0087 

Canada 1.4405 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation:  |ulv 
27.  IVI94. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(FR  DiK    94-18689  Filed  8-1-94:  8:45  am] 
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Order  Adjua  ting  International  Cargo 
Rate  Flexibi  Ity  Level 

Policy  Stai  oment  PS-109. 
implemented  by  Regulation  ER-1322  of 
the  Civil  Aeoonautics  Board  and 
adopted  by  t  le  Department,  established 
geographic  z  jnes  of  cargo  pricing 
flexibility  w  thin  which  certain  cargo 
rate  tariffs  fi  ed  by  carriers  would  be 
subject  to  su  ipension  only  in 
extraordinar '  circumstances. 

The  Stand  ird  Foreign  Rate  Level 
(SFRL)  for  a  )artiailar  market  is  the  rate 
in  effect  on  >  pril  1, 1982,  adjusted  for 
the  cost  exp<  rience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  v  as  effective  April  1,  1983. 
By  Order  94-  5-^1,  the  Department 
established  t  le  currently  effective  SFRL 
adjustments. 

In  establish  ling  the  SFRL  for  the  two- 
month  p>erio4  beginning  August  1, 1994, 
we  have  projected  non-fuel  costs  based 
on  the  year  e  ided  March  31,1 994  data, 
and  have  detjrmined  fuel  prices  on  the 
basis  of  the  1  itest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Departm(  nt. 

By  Order  9  4-7-37  cargo  rates  may  be 
adjusted  by  t  le  following  adjustment 
factors  over  t  le  April  1, 1982  level: 

Atlantic 1.0995 

Westrm  Hemi  phere 1.1360 

1.5008 


Pacific 

For  furthei 
A.  Shangraw 


information  contact: 
(202)  366-2439. 

By  the  Depa  tment  of  Transportation:  |uly 
27,  1994. 

Patrick  V.  Muiphy, 
Acting  Assista  it  Secretary  for  Aviation  and 
International  J  f fairs. 

IFR  Dfx:.  94-11  690  Filed  8-l-!»4;  8:45  am) 
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Transportation's  reguladons  on  Alcohol 
Misuse  Prevention,  and  in  recognition 
of  industry  efforts  to  develop  new 
technologies  (e.g.,  non-breath  devic-es) 
that  measure  alcohol  content  from 
bodily  fluids. 

A  Conforming  Products  List  (CPL)' 
will  be  published  identifying  the 
devices  that  meet  NHTSA 's  Model 
Specifications.  The  CPL  can  serve  as  a 
guide  for  those  interested  in  purchasing 
devices  that  screen  for  the  presence  of 
alcohol. 

DATES:  The  Model  Specifications 
established  by  this  notice  become 
effective  August  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lori  A.  Miller,  Office  of  Alcohol 
and  State  Programs.  NTS-2i,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  Telephone  (202)  366-9835. 
SUPPLEMENTARY  INFORMATION:  On 
December  15, 1992  (57  FR  59382).  the 
U.S.  Department  of  Transportation 
(DOT)  published  a  notice  of  proposed 
rulemaking  (NPRM)  to  implement  the 
"Omnibus  Transportation  Employee 
Testing  Act  of  1991,"  which  requires 
alcohol  testing  programs  in  the  aviation, 
motor  carrier,  rail,  and  mass  transit 
industries.  The  Research  and  Special 
Programs  Administration  (RSPA) 
proposed  similar  regulations  for  the 
pipeline  industry.  In  general,  the  NPRM 
proposed  to  prohibit  covered  employees 
from  performing  safety-sensitive 
functions  when  test  results  indicate 
alcohol  concentration  levels  of  0:04  or 
greater.  The  NPRM  proposed  to  apply 
slightly  different  consequences  to 
employees  having  alcohol  concentration 
levels  of  0.02  or  greater  but  luss  than 
0.04. 

To  determine  alcohol  concentration, 
the  NPRM  proposed  to  use  breath  as 
measured  by  those  evidential  breath 
testing  devices  (EBTs)  listed  on 
NHTSA's  Conforming  Prt)ducts  List 
(CPL)  which  are  capable  of  providing  a 
printed  result,  sequentially  numbering 
the  tests  conduded,  and  distinguishing 
alcohol  from  acetone  at  the  0.02  BAC 
level.  EBT's  listed  on  NHTSA's  CPL 
have  been  tested  and  determined  to 
meet  the  agency's  Model  Specifications 
for  EBTs,  which  were  last  amended  on 
September  17,  1993  (58  FR  48705). 

In  a  final  rule  published  on  February 
15,  1994  (59  FR  7340).  DOT  amended  its 
regulations  and  added  procedures  for 
conducting  alcohol  testing  in 
transportation  workplaces  (49  CFR  Part 
40).  This  final  rule  differed  from  the 
NPRM  in  a  number  of  respects.  The 
fiii-ol  rule  required  the  use  of  breath 
testing  devices  listed  on  the  CPL  for 
EBTs.  For  screening  devices,  it 


permitted  the  use  of  EBTs  on  the  CPL 
that  do  not  print  the  result,  but  only  if 
confirmation  tests  are  conducted  using 
EBTs  "listed  on  the  CPL  which  are 
capable  of  providing  a  printed  result. 
(These  devices  must  also  be  capable  of 
distinguishing  alcohol  from  acetone  at 
the  0.02  BAC  level  and  sequentially 
numbering  the  tests  conducted.) 

NHTSA  published  a  separate  notice  in 
the  same  issue  of  the  Federal  Register 
(59  FR  7372)  proposing  to  adopt  Model 
Specifications  and  a  CPL  that  would 
permit  additional  alcohol  testing 
devices  to  be  used  for  screening 
4)urposes.  In  its  notice,  NHTSA 
proposed  to  establish  Model 
Specifications  for  alcohol  screening 
devices,  which  differ  from  the  Model 
Specifications  for  Evidential  Breath 
Testing  devices  in  a  number  of 
important  respects.  It  stated  that  the 
proposed  Model  Specifications  are 
designed  to  test  whether  devices  are 
suitable  for  screening,  not  evidential, 
purposes  and  that  they  are  designed  to 
test  the  performance  of  devices  that  may 
use  bodily  fluids  other  than  breath  (such 
as  saliva)  to  determine  the  presence  of 
alcohol. 

NHTSA  requested  commenta.on  these 
proposed  Model  Specifications. 

Comments  Received 

The  agency  received  twenty 
comments  in  response  to  the  notice. 
Comments  were  received  from 
manufacturers  of  screening  devices  and 
related  equipment,  persons  representing 
sectors  of  the  transportation  industry 
subject  to  the  DOT  regulations 
(including  rail,  transit,  motor  carriers 
and  pipelines)  and  substance  abuse 
program  administrators,  an  interested 
individual  and  a  health  professionaL 

General  Comments 

The  comments,  in  general,  were 
supportive  of  the  agency's  proposed 
Model  Specifications.  Some  of  the 
comments  praised  the  notice  for 
proposing  to  increase  flexibility, 
sti.mulate  development  and  reduce 
barriers  and  cost  for  those  charged  with 
implementing  DOTs  new  alcohol, 
testing  rules. 

A  number  of  commenters  raised 
concerns  about  the  schedule  NHTSA 
would  following  publishing  the  final 
Model  Specifications.  DOT's  final  rule 
becomes  effective  for  large  employers 
(in  general,  with  50  or  more  safety- 
sensitive  employees)  on  January  1, 1995. 
The  commenters,  therefore,  urged  the 
agency  to  issue  the  Model  Specifications 
and  approve  conforming  devices  prior 
to  that  date.  Two  commenters 
recommended  that  if  final  rules  and 
product  evaluations  are  not  completed 


within  a  specified  period  of  time  (one 
commenter  suggested  August  1  1994, 
another  mid-1994),  the  effective  date  of 
DOTs  final  rule  should  be  delayed. 

In  response  to  these  comments, 
NHTSA  has  sought  to  publish  the  final 
Model  Specifications  as  quickly  as 
possible.  As  described  further  below,  we 
intend  to  begin  testing  immediately,  and 
hope  to  publfsh  within  30  days  from 
today's  date  a  Conforming  Products  List 
(CPL)  of  screening  devices  that  have 
been  tested  to  date  and  conform  to  these 
Model  Specifications.  The  CPL  will  be 
updated  and  published  periodically,  as 
further  testing  is  completed. 

A  number  of  commenters  raised 
issues  that  pertain  to  other  notices  that 
were  pubUshed  in  the  Federal  Register 
on  February  15,  1994,  such  as  DOT's 
final  rule  (59  FR  7340)  on  Procedures 
for  Transportation  Workplace  Drug  and 
Alcohol  Testing  Programs  (49  CFR  Part 
40)  or  the  final  rules  and  common 
preamble  (59  FR  7302)  on  the  Limitation 
on  Alcohol  Use  by  Transportation 
Workers.  Others  raised  issues  that  are 
also  outside  the  scope  of  NHTSA's 
notice  and  request  for  comments.  For 
example,  one  respondent  commented 
that  all  alcohol  testing  should  be 
performed  by  law  enforcement 
representatives.  Another  respondent 
urged  the  Department  to  permit  testing 
to  be  conducted  only  using  evidential 
breath  testing  devices.  Other 
commenters  suggested  that  the  use  of 
non-breath  alcohol  tests  (which  use 
blood,  saliva  or  urine  samples)  as  a 
condition  for  employment  is  an 
invasion  of  privacy  and  a  violation  of 
individual  rights. 

NHTSA's  Model  Specifications 
contain  the  performance  criteria  and 
methods  for  the  testing  of  alcohol 
screening  devices.  It  does  not  address 
whether  such  devices  are  permitted  to 
be  used  to  perform  screening  tests,  who 
is  authorized  to  administer  such  tests  or 
who  is  subject  to  them.  These  issues  are 
addressed  instead  in  DOT's  final  rules. 

Other  commenters  raised  questions  or 
concerns  regarding  the  Model 
Specifications  for  Evidential  Breath 
Testing  Devices,  last  revised  on 
September  17, 1993  (58  F.R.  48705),  or 
the  Model  Specifications  for  Breath 
Alcohol  Ignition  Interlock  Devices 
(BAIIDs),  published  on  April  7, 1992  (57 
FR.  11772). 

Issues  such  as  these  are  outside  the 
scope  of  the  notice  published  in 
February  proposing  Model 
Specifications  for  alcohol  screening 
devices,  and  therefore  have  not  been 
addressed  in  this  notice  adopting  Model 
Specifications. 
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Specific  Comments  on  Model 
Specifications- 
No  comments  were  received  regarding 
some  portions  of  the  proposed  Model 
Specifications.  These  portions  have 
been  adopted  without  change.  For 
further  discussion  regarding  these 
portions,  interested  persons  should 
review  the  February  notice.  Portions  of 
the  proposed  Model  Specifications  that 
generated  comment,  and  the  issues 
raised  in  the  comments,  are  discussed 
below. 

J.  Purpose,  Scope.  Classification  and 
Definitions 

In  its  February  15, 1994  notice. 
NHTSA  proposed  to  define  an  alcohol 
screening  device  as  a  device  that  is  used 
to  detect  the  presence  of  0.020  or  more 
BAC,  and  that  indicates  the  test  result 
by  numerical  read-out  or  by  other 
means,  such  as  by  the  use  of  Ughts  or 
color  changes.  All  comments  addressing 
these  aspects  of  the  Model 
Specifications  supported  the  definition. 
They  have  been  adopted  without 
change. 

The  notice  proposed  that  the  Model 
Specifications  would  provide  that 
devices  may  measure  any  bodily  fluid 
(including  blood,  breath  or  saliva),  but 
that  the  output  must  be  in  blood  alcohol 
concentration  (BAC)  units.  It  explains 
that  NHTSA  believes  the  relationship 
between  BAC  and  the  bodily  fluid  being 
measured  be  properly  established  so 
that  a  means  for  evaluating  the  device 
can  be  devised,  and  that  NHTSA 
considers  use  of  a  one-to-one  conversion 
factor  between  blood  and  saliva  to  be 
appropriate.  NHTSA  requested 
comments  in  the  February  15  notice  on 
the  proposed  use  of  a  one-to-one 
conversion  factor  for  saliva,  and  on 
what  may  constitute  acceptable  criteria 
for  bodily  fluids  other  than  saliva,  blood 
and  breath. 

All  comments  regarding  the  one-to- 
one  conversion  factor  and  the 
applicability  of  the  proposed  Model 
Specifications  to  blood,  breath  and 
saliva  were  supportive  of  NHTSA's 
proposal.  These  aspects  of  the  Model 
Specifications  have  been  adopted 
without  change. 

Comments  were  received  from  the 
manufacturer  of  an  alcohol  screening 
device  that  uses  ocular  vaf>or  analysis. 
The  type  of  analysis  used  by  this  device 
measures  alcohol  using  vapors  from  the 
surface  of  the  eye.  The  commenter 
requested  that  the  model  specifications 
include  the  ocular  vapor  analysis 
technique  as  an  acceptable  and 
recognized  method. 

The  Model  Specifications,  as 
proposed  in  the  agency's  February  15 


notice  and  as  finally  adopted  in  today's 
Federal  Register  notice,  define  an 
alcohol  screening  device  as  a  device  that 
may  measure  "any  bodily  fluid  "  for  the 
purpose  of  detecting  the  presence  of 
0.020  or  more  BAC.  This  definition  is 
clearly  broad  enough  to  include  use  of 
the  ocular  vapor  analysis  technology. 

NHTSA  did  not  include  in  its 
proposal,  however,  testing  procedures 
for  all  conceivable  types  of  screening 
technologies.  Rather,  it  proposed  testing 
procedures  for  the  types  of  screening 
technologies  currently  most  commonly 
available.  The  notice  explained  that  the 
agency  would  modify  and  improve  the 
Model  Specifications  as  new  data  and 
test  procedures  become  available,  and 
that  it  would  aher  the  test  procedures, 
if  necessary,  to  meet  unique  design 
features  of  specific  devices.  If  the  test 
procedures  need  to  be  altered  to  test  the 
ocular  vapor  analysis  technology, 
NHTSA  would  make  such  alterations. 
Any  needed  alterations  would  be 
published  in  the  Federal  Register. 

One  commenter,  a  manufacturer  of 
alcohol  breath  testing  devices,  raised 
concerns  about  devices  that  are  not 
capable  of  detecting  ethyl  alcohol  and 
isopropyl  alcohol.  The  commenter 
stated  that  if  devices  carmot  identify  all 
three  of  these  alcohols,  they  will 
produce  false  negative  alcohol  readings. 
The  definition  of  alcohol  included  in 
the  proposed  Model  Specifications 
permits  alcohol  screening  devices  to 
detect  different  types  of  alcohol 
(including  ethyl  alcohol,  methyl  alcohol 
and  isopropyl  alcohol),  but  does  not 
require  that  devices  must  be  capable  of 
distinguishing  between  each  type.  To 
determine  compliance  with  the  Model 
Specifications,  the  agency  proposed  that 
it  would  conduct  tests  using  ethanoi. 
NHTSA  does  not  disagree  that  the 
potential  for  false  negative  results  may 
exist  should  be  a  technology  be 
employed  in  a  screening  device  that  is 
specific  to  ethanoi  only  and  an 
individual  has  consumed  methyl  or 
isopropyl  alcohol.  However,  the  agency 
is  aware  of  no  screening  devices  using 
such  a  technology.  Rather,  the  screening 
devices  available  today  on  the  market 
generally  employ  technologies  that  are 
not  specific  to  any  single  type  of 
alcohol,  and,  therefore,  are  capable  of 
detecting  (but  not  distinguishing 
between)  ethanoi  and  the  other  alcohols. 

As  a  result,  and  since  ethanoi  is  the 
alcohol  most  often  consumed,  we 
believe  that  the  probability  of  obtaining 
false  negative  results  by  screeners  that 
conform  to  these  Model  Specifications 
is  extremely  low.  The  proposed 
definition  has  been  adopted  without 
change. 
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One  commenter  illustrated  a  range  of 
error  that  would  be  permitted  under  the 
proposed  Model  Specifications,  and 
suggested  that  the  Model  Specifications 
be  amended  to  permit  a  smaller  range  of 
error.  Another  commenter.  addressing 
the  same  concern,  proposed  that  the 
Model  Specifications  be  amended  to 
provide  for  the  adjustment  of  the  test  at 
.032.  This  commenter  recommends  that 
we  conduct  20  tests  at  .025  with  no 
more  than  one  false  negative  result  and 
20  tests  at  .015  with  no  more  than  two 
false  positives.  NHTSA  believes  these 
proposals  would  require  that  screening 
devices  perform  at  a  higher  level  of 
precision  than  is  required  for  EBTs.  The 
procedures  contained  in  the  proposed 
Model  Specifications  have  been  adopted 
without  change. 

3.  Test  Methods 

NHTSA  proposed  to  use  a  Breath 
Alcohol  Sample  Simulator  (BASS),  non- 
alcoholic human  breath,  and  a 
calibrating  unit  to  test  breath  devices. 
For  non-breath  devices,  the  agency 
proposed  to  use  preparations  of  bodily 
fluids  or  scientifically  acceptable 
substitutes.  For  example,  the  agency 
proposed  to  use  aqueous  alcohol  test 
solutions  equivalent  to  blood  or  sali%a 
on  a  one-to-one  basis  to  test  saliva 
devices. 

One  commenter,  a  manufacturer  of  a 
saliva  device,  expressed  its  view  that 
there  are  no  fluids  that  are  scientifically 
acceptable  equivalents  to  bodily  fluids. 
The  commenter  asserted  that  aqueous 
alcohol  test  solutions  lack  the  viscosity, 
solid  content  and  inhibitors  that  are 
present  in  bodily  fluids  such  as  saliva, 
and  recommended  that  the  agency 
instead  collect  saliva  specimens  from 
individuals  known  to  be  alcohol-free. 
According  to  the  commenter,  the  non- 
alcohol  saliva  pool  could  then  be  spiked 
with  various  alcohol  solutions  for 
device  evaluation. 

NHTSA  disagrees  with  this 
respondent's  comment.  The  agency  has 
data  finding  that  aqueous  alcohol  test 
solutions  are  acceptable  substitutes  for 
saliva-alcohol  testing  purposes.'  In 
addition,  while  we  agree  that  aqueous 
solutions  and  saliva  do  have  different 
characteristics,  we  have  no  reason  to 
believe  that  these  difference  would 
interfere  with  the  agency's  ability  to  test 
the  capability  of  saliva  screening 
devices  to  detect  alcohol  content.  The 
final  Model  Specifications  continue  to 


'  Flon-s.  A.U.  Spicer.  A.  and  Krant.  I.F.. 
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provide  that  aqueous  alcohol  test 
solutions  will  be  used. 

Two  commenters  recommended  that 
NHTSA  use  alcohol  reference  material 
1828.  obtained  from  the  National 
Institute  of  Standards  and  Technology 
(NIST).  to  prepare  all  standard 
solutions.  One  of  these  commenters  also 
suggested  that,  following  preparation, 
these  solutions  should  themselves  be 
analyzed  against  a  referee  method 
(enzymatic  or  gas  chromatography) 
which  has  been  calibrated  using  NIST 
standards. 

NHTSA  does  not  plant  to  use  NIST 
1828  material  in  its  standard  solutions. 
However,  the  agency  presently  uses  the 
material  for  the  purpose  for  which  it 
was  intended,  as  a  reference  material  for 
calibration  purposes,  and  will  continue 
to  do  so. 

The  agency  proposed  to  conduct  40 
trials  under  Test  1  (20  at  .008  BAC  and 
20  at  .032  BAC)  and  20  trials  under  Test 
2  (at  .000  BAC).  For  reusable  devices, 
these  60  trials  would  be  conducted 
using  a  single  unit.  For  disposable 
devices,  these  60  trials  would  be 
conducted  using  60  separate  units. 

NHTSA's  notice  explained  that  some 
alcohol  screening  devices  indicate  the 
presence  of  alcohol  in  a  manner  that  is 
unambiguous  and  requires  no 
interpretation,  such  as  by  the  use  of  a 
light  or  numerical  reading.  For  these 
devices.  NHTSA  proposed  that  Tests  1 
and  2  (at  .008.  .032  and  .000  BAC) 
would  be  performed  by  an  investigator 
at  the  EXDT  Voipe  National 
Transportation  Systems  Center 
(VNTSC).  To  conform  with  the  Model 
Specifications,  the  notice  stated  that  the 
device  must  perform  with  no  positive   . 
results  at  .000  BAC.  not  more  than  one 
positive  result  at  .008  BAC  and  not  more 
than  one  non-positive  resuU  at  .032 
BAC.  If  the  device  is  capable  of 
providing  a  reading  of  greater  than  0.000 
BAC  and  less  than  0.020  BAC.  the 
device  must  perform  with  not  more  than 
one  such  result  at  .000  BAC. 

NHTSA's  notice  explained  that  other 
devices  indicate  the  presence  of  alcohol 
in  a  manner  that  requires  interpretation 
and  may  involve  some  ambiguity,  such 
as  by  the  use  of  color  changes.  For  these 
devices.  NHTSA  proposed  that  Tests  1 
and  2  (at  .008.  .032  and  .000  BAC) 
would  be  performed  by  ten  individuals 
who  have  no  knowledge  of  test  BACs 
and  qualify  as  test  interpreters.  VNTSC 
would  select  these  individuals  using 
manufacturer's  restrictions,  if  any. 
These  individuals  would  be  asked  to 
read  the  manufacturer's  instructions  for 
the  interpretation  of  the  device's  read- 
out, and  interpret  the  test  rc.sults 
independently. 


To  conform  with  the  Model 
Specifications,  the  notice  proposed  that 
the  device  must  perform,  with  each 
interpreter,  with  no  positive  resuhs  at 
.000  BAC,  not  more  than  one  positive 
resuh  at  .008  BAC  and  not  more  than 
one  non-positive  result  at  .032  BAC.  If 
the  device  is  capable  to  providing  a 
reading  of  greater  than  0.000  BAC  and 
less  than  0.020  BAC.  the  notice 
proposed  that  the  device  must  perform, 
with  each  interpreter,  with  not  more 
than  one  such  result  at  .000  BAC  These 
aspects  of  the  Model  Specifications  have 
been  adopted  without  change. 

An  organization  that  represents 
substance  abuse  program  administrators 
suggested  that,  if  practical,  the  ten 
individuals  select  to  interpret  the 
devices  should  have  no  medical  training 
since  it  is  likely  that  the  persons  who 
will  be  administering  the  tests  in  the 
field  will  have  no  such  training.  The 
agency  plans  to  select  individuals  with 
varying  backgrounds  and  experience. 
While  we  do  not  believe  there  is 
justification  for  imposing  a  restriction 
on  the  selection  of  individuals  who 
have  medical  training,  it  is  likely  that 
few  if  any  of  the  individuals  selected 
will  have  such  training. 

A  manufacturer  of  saUva  screening 
devices  suggested  that  the  Model 
Specifications  should  provide  for  a 
familiarization  period,  to  ensure  that 
investigators  and  individuals  who  will 
be  evaluating  these  devices  are  familiar 
with  the  manner  in  which  the  devices 
should  operate. 

The  preamble  to  the  proposed  Model 
Specifications  explained  that  individual 
evaluators  will  be  asked  to  read  the 
manufacturer's  instructions  before  they 
perform  their  evaluations.  These 
individuals  will  be  provided  sufficient 
time  to  become  familiar  with  these 
instructions,  and  will  also  be  given 
instructions  for  conducting  the 
evaluations.  Investigators  will  alsb 
provide  themselves  with  sufficient  time 
to  read  the  manufacturer's  instructions 
and  become  familiar  with  the  devices 
they  are  testing,  as  well  as  the 
evaluation  procedures. 

NHTSA  stated  in  the  February  15 
notice  that,  through  the  independent 
interpretation  often  individuals,  it 
believed  the  Model  Specifications 
would  ensure  that  the  results  of  tested 
devices  are  visible  and  will  remain  so 
for  a  reasonable  period  of  time  and  area 
likely  to  be  interpreted  in  a  consistent 
manner.  The  notice  indicated  that  the 
tests  would  require  approximately  two 
hours  to  run.  The  agency  requested 
comments  on  these  aspects  of  the 
proposed  Model  and  Specifications. 
Tne  comments  were  supportive  of 
these  aspects  of  the  proposed  Model 
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Specifications,  except  that  two 
commenters  objected  to  the  requirement 
that  screening  results  remain  visible  for 
two  hours.  One  of  the  commenters 
considered  this  to  be  an  unreasonable 
requirement,  particularly  when 
^according  to  the  commenter)  the 
primary  basis  for  the  requirement  is  the 
convenience  of  the  testing  facility  that 
will  be  evaluating  the  device.  The  other 
commenter  was  concerned  that  this  two- 
hour  period  could  invalidate  the  results, 
since  some  devices  require  that  the  user 
read  and  record  the  test  result  within  a 
specific  period  of  time  (such  as  two 
minutes). 

Upon  further  consideration  based  on 
these  comments,  NHTSA  has  decided  to 
modify  the  requirement  that  results 
must  remain  visible  for  two  hours.  It  is 
not  feasible,  however,  for  the  agency  to 
eliminate  the  requirement  altogether.  In 
part  to  facilitate  the  evaluation  of  these 
devices,  and  also  to  be  consistent  writh 
the  DOT  Alcohol  Testing  Procediu^  (49 
CFR  Part  40),  which  provide  that  the 
waiting  period  between  screening  and 
confirmation  tests  must  be  at  least  15 
minutes  but  should  be  no  longer  than  20 
minutes,  NHTSA  will  modify  its  testing 
methods  so  that  the  interpretation  of 
results  will  be  accomplished  within  20 
minutes  of  dosing.  Accordingly,  the 
results  of  disposable  interpretive 
devices  will  need  to  remain  visible  for 
a  period  of  only  20  minutes. 

The  notice  explained  that,  to 
NHTSA's  knowledge,  no  reusable 
devices  currently  use  interpretive 
readings  and  the  agency  believes  it  is 
unlikely  that  manufacturers  would 
begin  to  use  such  readings  in  reusable 
devices.  Accordingly.  NHTSA  proposed 
that  the  Model  Specifications  would  not 
include  a  methodology  for  testing 
reusable  interpretive  devices.  We 
requested  comments  on  this  aspect  of 
the  proposed  Model  Specifications.  The 
commenters  that  addressed  this  issiw 
agreed  with  the  agency's  proposal. 
For  disposable  devices  that  use 
interpretive  readings,  NHTSA  proposed 
to  combine  Tests  1  and  2.  and  number 
the  units  and  expose  them  to  the  three 
BAC  levels  using  a  methodology  that 
would  not  reveal  to  the  person 
interpreting  the  test  the  dosage  received 
by  any  particular  unit.  NHTSA 
requested  comments  on  this  proposed 
methodology.  No  comments  were 
received.  The  proposed  methodology 
has  been  adopted  without  change. 

The  February  notice  proposed  to  test 
devices  to  determine  whether  acetone 
or.  in  the  case  of  breath  or  saliva 
devices,  cigarette  smoke  affects  the 
functioning  of  the  instruments.  The 
notice  also  requested  comments  on 


whether  devices  should  be  tested  for 
interference  from  other  substances. 
With  regard  to  the  test  for  acetone 
interference,  one  commenter  agreed  that 
there  is  a  need  for  such  a  test.  Another 
commenter  strongly  recommended  that 
the  test  be  deleted  from  the  Model 
Specifications.  The  commenter  argued 
that  acetone  is  unlikely  to  interfere  with 
the  measurement  of  breath  alcohol  and. 
if  persons  have  levels  of  acetone  that  are 
sufficiently  high  to  cause  interference, 
such  persons  should  not  be  performing 
safety  sensitive  functions.  In  addition, 
the  commenter  stated  that  requiring 
devices  to  distinguish  between  alcohol 
and  acetone  would  greatly  increase 
instrument  cost  and  restrict 
participation  for  certain  instruments. 

NHSTA  has  reconsidered  its  position 
on  this  issue,  and  decided  that  alcohol 
screening  devices  should  not  be 
required  to  distinguish  between  alcohol 
and  acetone,  particularly  since  the 
instruments  used  for  confirmation 
testing  are  capable  of  distinguishing 
between  these  substances.  Based  on 
existing  data,'  we  do  not  expect  a  high 
incidence  of  acetone  interference  and. 
in  the  unlikely  event  that  a  device 
indicates  a  positive  result  due  to  the 
presence  of  acetone,  this  will  be 
detected  in  the  confirmation  test.  The 
Model  Specifications  have  therefore 
been  amended  to  eliminate  the  acetone 
test. 

With  regard  to  cigarette  smoke  and 
other  interfering  substances,  we 
received  only  one  comment,  which 
stated  that  non-interference  from 
smoking,  eating  and  drinking  should  not 
be  a  conformance  requirement  since 
these  activities  can  be  avoided  before  a 
test  is  performed.  If  the  evaluation  of 
cigarette  smoke  is  retained  in  the  Model 
Specifications,  this  commenter 
recommended  that  it  be  performed  for 
information  purposes  only. 

NHTSA  expects  the  likelihood  of 
cigarette  smoke  interference  will  be 
much  greater  than  acetone  interference, 
and  has  decided  to  retain  the  cigarette 
smoke  test.  As  provided  in  the  Model 
Specifications,  the  test  will  be 
performed  in  accordance  with  the 
manufacturer's  instructions.  Any 
waiting  period  specified  in  the 
manufacturer's  instructions  will  be 
strictly  observed.  The  test  will  be 
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performed  within  one  minute  after  the 
person  smoke ;  the  cigarette  where  no 
waiting  perio<  is  specified  in  the 
manufacturer"!  instructions.  NHTSA  did 
not  propose  tc  conduct  a  test  for 
interference  from  eating  and  drinking, 
and  we  have  r  ot  added  any  such  test  in 
the  final  Modi  1  Specifications. 

The  comme  iter  also  suggested  that,  if 
the  Model  Specifications  continue  to 
include  a  ciga  ette  smolCe  test,  that  the 
method  used  I  or  conducting  this  test  on 
saliva  screenii  ig  devices  should  be 
similar  to  that  I  used  for  breath  screening 
devices.  NHTSA  concurs  that  this 
comment,  and  has  revised  the  Model 
Specifications  to  clarify  its  application 
to  both  saliva  md  breath  devices. 

The  agency  ilso  proposes  to  conduct 
high  (40°C)  and  low  (lO-C)  ambient 
temperature  and  vibration  tests  for 
alcohol  screen  ing  devices  to  determine 
their  ability  to  function  under  a  range  of 
environmenta  conditions.  NHTSA 
proposes  that  hese  tests  would  be 
performed  by .  in  investigator  at  VNTSC 
Five  trials  wot  ild  be  conducted  at  .000 
BAG  under  Te  5t  3.2.  Forty  trials 
(including  20  it  .008  and  20  at  .032 
BAG)  would  b }  conducted  under  each  of 
these  other  tes  :s. 

One  comme  iter,  a  manufacturer  of  a 
passive  alcohc  1  sensor,  noted  that  the 
proposed  temperature  range  for  testing 
is  more  severe  than  that  for  EBT  testers. 
This  comment  it  is  correct.  The 
temperature  k  nge  is  more  severe 
because  it  is  ai  iticipated  that  screening 
tests  may  be  p  (rformed  outside  in 
widely  var\'in|  temperature  conditions. 
Tests  perform*  d  with  EBTs  are  generally 
performed  ind  jors  where  temperatures 
are  controlled,  The  proposed 
temperature  ra  nge  has  been  adopted 
without  chang }. 

Another  cor  imenter.  a  manufacturer 
of  a  saliva  test  device,  suggested  that  the 
specimens  for  saliva  testing  should  be 
held  at  body  t(  mperature  (37'*G)  while 
performing  th(  two  ambient  temperature 
evaluations  "t  >  stimulate  real-life 
situations."  N  fTSA  disagrees  with  this 
comment.  Whi  n  saliva  tests  are  being 
conducted  in  t  le  field,  the  temperature 
of  the  saliva  w  11  change  soon  after  the 
sample  is  take  i  from  the  person's 
mouth.  NHTS,  ^  therefore  believes  the 
procedures  coi  itained  in  its  proposed 
Model  Specifii  ations  more  accurately 
simulate  the  o  mditions  under  which 
actual  testing  i  ^ill  be  conducted.  This 
portion  of  the  ^odel  Specifications  has 
been  adopted  '  vithout  change. 

The  manufai  :turer  of  an  alcohol  breath 
testing  device  ;ommented  that 
disposable  de\  ices,  which  cannot  be 
checked  for  ca  ibration  on  a  periodic 
basis,  should  [  e  evaluated  throughout 
their  useful  lif ;.  This  manufacturer  also 


recommended  that  devices  which 
require  that  results  be  checked  through 
a  visual  inspection  should  be  tested 
under  a  variety  of  light  conditions,  such 
as  fluorescent,  mercury  vapor,  sodium 
vapor  and  daylight. 

NHTSA  disagrees  that  the  Model 
Specifications  should  provide  for  the 
evaluation  of  disposal  devices 
throughout  their  useful  life.  As 
explained  in  the  February  15  notice, 
manufacturers  of  alcohol  screening 
devices  must  meet  the  requirements 
contained  in  FDA's  Good  Manufacturing 
Practices  regulations  for  devices  used 
for  medical  purposes  (21  CFR  Part  820), 
and  they  must  include  labels  on  their 
devices  that  meet  the  requirements 
contained  in  FDA's  Labeling  regulations 
for  devices  used  for  medical  purposes 
(21  GFR  809.10).  even  if  the  devices  are 
not  to  be  used  for  medical  purposes. 

The  Labeling  Instructions  for  Alcohol 
Screening  Devices  included  as  an 
Appendix  to  the  February  notice 
instructed,  among  other  things,  that  the 
label  "Provide  the  reagent's  shelf  life 
and  opened  expiration  dating,  if 
applicable."  In  addition,  manufacturers 
must  determine  shelf  Ufe  and  expiration 
dating  in  accordance  with  FDA's 
regulations  on  Good  Manufacturing 
Practices. 

NHTSA  has  asked  users  of  alcohol 
screening  devices  to  provide  both 
acceptance  and  field  performance  data 
to  the  agency's  Office  of  Alcohol  and 
State  Programs  (OASP)  when  such  data 
are  available.  As  we  explained  in  the 
February  notice,  if  information  gathered 
indicates  that  a  device  on  the  GPL  is  not 
performing  in  accordance  with  the 
Model  Specifications,  that  a 
manufacturer  is  not  complying  with 
FDA's  Good  Manufacturing  Practices,  or 
that  a  device's  label  does  not  comply 
with  FDA's  Labeling  regulations,  an 
investigation  would  be  conducted  and 
appropriate  measures  would  be  taken. 
For  these  reasons,  the  Model 
Specifications  have  not  been  amended 
to  provide  for  the  evaluation  of 
disposable  devices  throughout  their 
useful  life. 

NHTSA  accepts  the  recommendation 
that  certain  devices  should  be  tested 
under  a  variety  of  light  conditions.  The 
Model  Specifications  have  been 
amended  to  provide  that  interpretive 
devices  which  require  that  results  be 
checked  through  a  visual  inspection 
should  be  tested  under  incandescent, 
mercury  vapor,  sodium  vapor  and 
daylight  as  well  as  fluorescent 
conditions. 

To  conform  with  the  Model 
Specifications,  the  notice  proposed  that 
the  device  must  perform  with  no 
positive  results  at  each  test  performed  at 


.000  BAG,  not  more  than  one  positive 
result  at  each  test  performed  at  .008 
BAG  and  not  more  than  one  non- 
positive  result  at  each  test  performed  at 
.032  BAG.  If  the  device  is  capable  of    - 
providing  a  reading  of  greater  than  0.000 
BAG  and  less  than  0.020  BAG.  the 
notice  proposed  that  the  device  must 
perform  with  not  more  than  one  such 
result  at  .000  BAG.  No  comments  were 
received  regarding  this  aspect  of  the 
proposal.  It  has  been  adopted  without 
change,  except  that  the  final  Model 
Specifications  clarify  that  there  can  be 
no  more  than  one  "can't  tell"  result  for 
disposable  interpretive  devices. 

4.  FDA  Invoh'ement 

When  alcohol  screening  devices  are 
used  for  medical  purposes,  the 
manufacturers  of  the  devices  are 
required  to  obtain  marketing  clearance 
from  the  Food  and  Drug  Administration 
(FDA),  in  accordance  with  FDA 
regulations  that  address  issues  such  as 
quality  assurance  in  manufacturing, 
shelf-life  and  labeling.  Gurrently.  FDA 
does  not  assert  jurisdiction  (provide 
marketing  clearance)  for  alcohol 
screening  devices  used  for  law 
enforcement  purposes  and  workplace 
testing. 

However,  because  of  the  nature  of 
alcohol  screening  devices  and  the 
conditions  under  which  they  are  to  be 
used,  NHTSA  stated  in  its  February  15 
notice  that  it  is  important  for 
manufacturers  of  these  devices  to^ 
conform  with  certain  requirements, 
imposed  by  FDA  on  devices  used  for 
medical  purposes,  prior  to  the  Inclusion 
of  the  devices  on  NHTSA's  GPL. 

Accordingly.  NHTSA  proposed  to 
require  that  each  device  submitted  for 
testing  under  the  Model  Specifications 
be  accompanied  by  a  self-certification 
from  the  manufacturer,  certifying  that  it 
meets  the  requirements  contained  in 
FDA's  Good  Manufacturing  Practices 
regulations  for  devices  used  for  medical 
purposes  (21  GFR  Part  820),  and  that  the 
device's  label  meets  the  requirements 
contained  in  FDA's  Labeling  regulations 
for  devices  used  for  medical  purposes 
(21  GFR  Part  809.10),  even  if  the  devices 
are  not  to  be  used  for  medical  purposes. 

NHTSA  received  a  number  of 
comments  regarding  this  aspect  of  its 
proposal.  One  commenter  favored  direct 
FDA  regulation  of  all  workplace  alcohol 
testing  products  and,  if  necessary,  FDA 
enforcement.  This  commenter 
encouraged  DOT  and  NHTSA  to 
continue  their  discussions  with  FDA. 
Another  commenter  agreed  that  the 
guidelines  written  in  FDA's  Good 
Manufacturing  Practices  regulation 
could  be  useful  as  a  basis  for  labeling 
and  manufacturing  requirements,  but 


this  and  other  commenters 
recommended  that  FDA  not  get 
involved.  According  to  one  commenter, 
"FDA  is  already  overloaded,  and  long 
delays  could  result  from  their 
involvement  in  this  project."  Another 
commenter  recommended  that,  "if  an 
instrument  is  not  to  be  used  in  the 
medical  field  .  .  .  FDA  [.should  j  not 
assert  jurisdiction." 

By  requiring  a  self-certification, 
NH'TSA  was  not  proposing  to  require 
that  manufacturers  obtain  FDA 
marketing  clearance,  but  simply  that  the 
manufacturers  self-certify  that  they  meet 
the  above-referenced  requirements. 
NHTSA  stands  by  this  aspect  of  its 
proposal. 

For  technical  assistance  or  a  copy  of 
the  Device  Good  Manufacturing 
Practices  Manual  for  Medical  Devices. 
manufat:turers  should  contact  FDA's 
Division  of  Small  Manufacturers  by 
calling  toll  free  at  1-800-638-2041. 

NHTSA's  February  notice  included, 
as  an  Appendix,  a  proposed  set  of 
Labeling  Instructions  for  Alcohol 
Screening  Devices  that  had  been 
prepared  in  consultation  with  FDA  to 
assist  manufacturers  of  alcohol 
screening  devices  in  developing  a  label 
that  conforms  to  21  GFR  Part  809.10. 
The  labeling  instructions  addressed 
issues  such  as  restrictions  that  may 
apply  to  operators  of  the  device  and 
conditions  under  which  the  device 
should  or  should  not  be  operated. 

One  respondent  commented  on 
certain  aspects  of  the  labeling 
instnictions.  The  commenter  supported 
the  inclusion  of  details  on  calibration, 
calibration  frequency,  and  the 
manufacturer's  name,  address,  and 
telephone  and  fax  numbers,  but 
disagreed  that  an  "800"  number  is 
necessary.  In  addition,  the  commenter 
stated  that  frequency  is  subject  to  use, 
and  some  users  will  prefer  to  return  a 
unit  to  the  manufacturer  rather  than 
engage  in  its  calibration. 

For  the  convenience  of  users,  many  of 
whom  will  be  conducting  alcohol 
screening  tests  in  the  field,  the  Labeling 
Instructions  for  Alcohol  Screening 
Devices,  which  are  included  as  an 
Appendix  to  today's  notice,  continue  to 
provide  that  manufacturers  list  an  800 
number  the  user  may  contact  for  further 
information  or  technical  assistance. 
With  regard  to  the  calibration  of 
devices,  the  Labeling  Instructions 
continue  to  provide  that  disposable 
devices  are  pre-calibrated.  and  need  no 
additional  calibration.  They  also 
continue  to  provide  that  reusable 
devices  require  calibration,  and  instruct 
that  the  labels  on  such  devices  provide 
information  regarding  how  calfbrafions 
are  to  be  conducted,  instnictions  for 


calibration  and  recalibration  and  the 
(Titeria  for  acceptability  of  calibration. 

These  Model  Specifications  are  not 
regulations.  Organizations  and  agencies 
may  adopt  these  Model  Sjaecifications 
and  rely  on  NHTSA's  test  results  or  may 
conduct  their  own  tests  according  to 
their  own  procedures  and 
specifications.  It  should  be  noted, 
however,  that  transportation  employers 
covered  by  49  GFR  Part  40,  Procedures 
for  Transportation  Workplace  Drug  and 
Alcohol  Testing  Programs,  are  required 
to  use  only  alcohol  testing  devices  that 
meet  the  criteria  established  by  that 
regulatioQ. 

NHTSA  intends  to  begin  testing  of 
alcohol  screening  devices  immediately, 
and  hopes  to  publish  a  GPL  of  devices 
that  have  been  tested  to  date  and 
conform  to  these  Model  Specifications 
within  30  days  from  today's  dale.  The 
GPL  will  be  updated  and  published 
periodically,  as  further  testing  is 
completed.  Once  the  first  GPL  is 
published.  IX)T  will  develop  and  issue 
procedural  rules  for  using  approved 
alcohol  screening  devices  in 
transportation  workplaces,  including 
provisions  for  how  and  where  such 
devices  can  be  used  and  the  steps  that 
must  be  taken  to  collect  bodily  fluids. 
Employers  are  reminded  that  these 
screening  devices  are  not  authorized  for 
use  under  49  GFR  Part  40  until  that 
regulation  is  amended. 

Procedures 

The  pro<;edures  proposed  in  the 
February  15  notice  have  been  adopted 
without  change.  Testing  of  products 
submitted  by  manufacturers  to  these 
Model  Specifications  will  be  conducted 
by  the  DOT  Volpe  National 
Transportation  Systems  Genter 
(VNTSC),  DTS-75,  Kendall  Square. 
Cambridge,  MA  02142.  Tests  will  be 
(  onducted  semiannually,  or  as 
necessary.  Manufacturers  are  required  to 
apply  to  NHTSA  for  a  test  date  by 
writing  to  the  Office  of  Alcohol  and 
State  Programs  (OASP),  NTS-21. 
NHTSA.  400  Seventh  Street,  S.W.. 
Washington.  D.G.  20590.  Normally,  at 
least  30  days  will  be  required  from  the 
date  of  notification  until  the  test  can  be 
scheduled. 

One  week  prior  to  the  scheduled 
initiation  of  the  test  program, 
manufacturers  will  be  required  to 
deliver  their  devices  to  VNTSC.  If  the 
devices  are  disposable,  the 
manufacturer  must  deliver  300  such 
devices;  if  the  devices  are  disposable, 
interpretive  and  require  that  results  be 
checked  through  a  visual  inspection 
(and  therefore  must  be  tested  under 
various  light  conditions),  the 
manufacturer  must  deliver  600  such 


devices;  if  the  devices  are  reusable,  the 
manufacturer  must  submit  only  a  single 
device.  If  a  manufacturer  of  a  reusable 
device  wishes  to  submit  a  duplicate, 
backup  instrument,  it  may  do  so.  The 
manufacturer  shall  be  responsible  for 
ensuring  that  the  devices  operate 
properly  and  are  packaged  correctly. 
The  manufacturer  must  also  deliver  the 
operator's  manual  (or  instructions)  and 
the  maintenance  manual  (if  any) 
normally  supplied  with  the  purchase  of 
the  device,  as  well  as  specifications  and 
drawings  which  fully  describe  these 
devices.  Proprietary  information  will  be 
resper;ted.  (See  49  CFR  Part  512. 
regarding  the  procedure  by  which 
NHTSA  will  consider  claims  of 
confidentiality.) 

In  addition,  the  manufacturer  must 
submit  a  self-certification,  certifying 
that  the  manufacturer  meets  the 
requirements  in  FDA's  Good 
Manufacturing  Practices  regulations  for 
devices  used  for  medical  purposes  (21 
CFR  Part  820),  and  that  the  device's 
label  meets  the  requirements  in  FDA's 
Labeling  regulations  for  devices  used  for 
medical  purposes  (21  CFR  Part  809.10). 
even  if  the  devices  are  not  to  be  used  for 
medical  purposes.  See  the  Appendix  to 
this  notice. 

The  manufacturer  has  the  right  to 
check  its  devices  between  the  time  of 
their  arrival  at  VNTSC  and  the  start  of 
the  tests,  but  will  have  no  access  to  the 
devices  during  the  tests.  Any 
malfunction  of  a  device  which  results  in 
failure  to  complete  any  of  the  tests 
sati.sfa(norily  will  result  in  a 
determination  that  the  device  does  not 
conform  to  the  Model  Specifications.  If 
a  device  is  found  not  to  conform,  it  may 
be  resubmitted  for  the  next  testing  series 
after  appropriate  corrections  have  been 
made. 

NHTSA  plans  to  begin  testing  of 
alcohol  screening  devices  immediately 
to  determine  whether  they  comply  wiih 
the  performance  criteria  included  in  the 
Model  Specifications. 

A  Conforming  Products  List  (GPL) 
will  be  updated  and  published 
periodically.  It  will  include  a  list  of 
alcohol  screening  devices  that  were 
submitted  with  the  proper  certifications 
and  found  to  meet  or  exceed  the  Model 
Specifications. 

One  commenter  requested  that 
manufacturers  should  be  permitted  to 
commercialize  their  products  as  soon  as 
they  receive  notification  from  NHTSA 
that  their  product  has  been  found  to 
meet  or  exceed  the  Model 
Specifications,  rather  than  wait  until  the 
GPL  listing  their  device  is  published. 
NTSHA  intends  to  notify  manufacturers 
that  their  devices  meet  the  Model 
Specifications,  and  manufacturers  may 
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receive  such  ibices  and  an  evaluation 
report  prior  to  the  publication  of  a  CPL 
listing  their  instrument.  A  decision 
about  the  pointat  which  it  would  be 
appropriate  for  manufacturers  to 
commercialize  their  instruments, 
however,  is  oiitside  the  scope  of  this 
notice. 

NHTSA  intends  to  modify  and 
improve  these  Model  Specifications  as 
new  data  and  lest  procedures  become 
available  and  to  alter  the  test 
procedures,  if  necessary,  to  meet  unique 
design  features  of  a  specific  device.  For 
each  such  nM>iification.  NHTSA  would 
provide  notification  in  the  Federal 
Register  and  <  ^ouid  retest  devices  when 
necessary. 

OASP  is  th«  point  of  contact  for 
information  apout  acceptance  testing 
and  field  performance  of  devices. 
NHTSA  requests  that  users  of  these 
devices  provide  both  acceptance  and 
field  performioce  data  to  OASP  when 
such  data  are  available.  Information 
from  users  wi|l  help  NHTSA  monitor 
whether  alcoHol  screening  devices  are 
performing  aqcordiog  to  tiie  NHTSA 
Model  Speciflcations. 

if  information  gathered  indicates  that 
a  device  on  the  CPL  is  not  performing 
in  accordance  with  the  Model 
Specification!  NHTSA  will  direct 
VNTSC  to  coi  iduct  a  special 
investigation.  An  investigation  may 
include  visits  to  users  and  additional 
tests  of  the  dqvice  obtained  from  the 
open  market.  If  the  investigation 
indicates  that  the  devices  actually  sold 
on  the  market  are  not  meeting  the  Model 
Specifications,  the  manufacturer  will  be 
notified  that  Ipe  device  may  be  removed 
from  the  list,  n  this  event,  the 
manufacturer  will  have  30  days  from  the 
date  of  notifi(  ation  to  reply.  Based  on 
the  VNTSC  ir  vestigation  and  any  data 
provided  by  t  le  manufacturer.  NHTSA 
will  decide  whether  the  device  should 
remain  on  th<  list.  If  the  device  is 
removed  fron  i  the  list,  the  manufacturer 
will  be  permitted  to  resubmit  an 
improved  dei  ice  to  VNTSC  for  testing 
when  it  believes  the  problems  causing 
its  failure  ha\e  been  resolved.  Upon 
resubmission ,  the  manufacturer  must 
submit  a  statt  ment  describing  what  has 
been  done  to  overcome  the  problems 
which  led  to  "ailure  of  the  device. 

If  informati  on  gathered  indicates  that 
the  manufoct  irer  of  a  device  on  the  CPL 
does  not  com  ply  with  the  requirements 
in  FDA's  Good  Manufacturing  Practices 
regulations  for  devices  used  for  medical 
purposes  or  t  lat  the  device's  label  does 
not  comply  v  ith  the  requirements  in 
FDA's  Labeh  ig  regulations  for  devices 
used  for  medical  purposes.  NHTSA  will 
investigate  the  matter  in  consultation 
with  FDA  ani  will  notify  the 


manufacturer  that  the  device  may  be 
removed  from  the  list  The  manufacture!* 
will  have  30  days  from  the  date  of 
notification  to  reply.  Based  on  any  data 
provided  by  the  manufacturer  and 
investigative  findings.  NHTSA  will 
decide  whether  the  device  should 
remain  on  the  list.  If  the  device  is 
removed  from  the  list,  the  manufacturer 
will  be  permitted  to  resubmit  a  self- 
certification,  certifying  that  the 
manufacturer  complies  with  these  FDA 
requirements  when  it  believes  the 
problems  causing  its  non-compliance 
have  been  resolved.  Upon  resubmission, 
the  manufacturer  must  submit  a 
statement  describing  what  has  been 
done  to  overcome  the  problems  which 
led  to  non-compliance. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
it  has  no  federalism  implication  that 
warrants  the  preparation  of  a  federalism 
assessment. 

In  accordance  with  the  foregoing,  the 
Model  Specifications  for  performance 
testing  of  alcohol  screening  devices  are 
set  forth  below. 

Authority:  23  U.S.C  402:  delegations  of 
authority  at  49  CFR  1.50  and  501. 
Michael  B.  Brownlee. 
Associate  Administrator  for  Traffic  Safety 
Programs. 

Model  Specifications  for  Alcohol 
Screening  Devices 

1 .  Purpose  and  Scope 

These  specifications  establish 
performance  criteria  and  methods  for 
testing  of  alcohol  screening  devices. 
Alcohol  screening  devices  use  bodily 
fluids  to  detect  the  presence  of  0.020  or 
more  BAC  with  sufficient  accuracy  for 
screening  purposes.  These 
specifications  are  intended  primarily  for 
use  in  the  conformance  testing  of 
alcohol  screening  devices. 

2.  Classification 

2.1  Disposable  Alcohol  Screening 
Devices 

Alcohol  screening  devices  designed 
for  a  single  use. 

2.2  Reusable  Akohol  Screening 
Devices 

Alcohol  screening  devices  designed  to 
be  reused. 

3.  Definitions. 
3.1    Alcohol 

The  intoxicating  agent  in  beverage 
alcohol,  ethyl  alcohol  or  other  low 
molecular  weight  alcohols  including 
methyl  or  isopropyl  alcohol. 


3.2  Alcohol  Screening  Device 

A  device  that  is  used  to  detect  the 
presence  of  0.020  or  more  BAC.  The 
device  may  measure  any  bodily  fluid  for 
this  purpose,  but  shall  provide  output  in 
BAC  units.  Test  results  may  be 
indicated  by  numerical  read-out  or  by 
other  means,  such  as  by  the  use  of  lights 
or  color  changes. 

3.3  Blood  alcohol  concentration  (BAC) 

Grams  alcohol  per  100  milliliters  of 
blood  or  grams  alcohol  per  210  liters  of 
breath  in  accordance  with  the  Uniform 
Vehicle  Code.  Section  ll-903(a)(5)3 
(BrAC  is  often  used  to  indicate  that  the 
measurement  is  a  breath  measurement); 
or  grams  alcohol  per  100  milliliters  of 
saliva. 

3.4  Calibrating  Unit 

A  device  that  produces  an  alcohol-in- 
air  test  sample  of  known  concentration 
that  meets  the  NHTSA  Model 
Specifications  for  Calibrating  Units  (49 
FR  48865). 

3.5  Breath  Alcohol  Sample  Simulator 
(BASS) 

A  device  that  provides  an  alcohol-in- 
air  test  sample  with  known  and 
adjustable  alcohol  concentration  profile, 
flow  rate,  and  air  composition  at  34° 
centigrade.  (See  NBS  Special 
Publication  480-41.  July  1981  *  for  a 
description  of  a  BASS  unit  suitable  for  - 
use  in  the  required  testing.) 

3.6  Bodily  Fluid 

Any  bodily  fluid  capable  of  being 
used  to  estimate  alcohol  concentration, 
provided  the  relationship  between  such 
bodily  fluid  and  BAC  has  been 
established  according  to  scientifically 
acceptable  standards.  Such  fluids 
include  but  are  not  limited  to  blood, 
exhaled  deep  lung  breath  and  saliva. 

3.7  Scientifically  Acceptable 
Substitutes 

Fluids  that  have  been  scientifically 
accepted  as  equivalent  to  bodily  fluids 
for  testing  purposes,  such  as  aqueous 
alcohol  test  solutions  on  a  one-to-one 
basis  for  blood  or  saliva. 

4.  Test  Methods  and  Requirements 

Testing  will  be  performed  according 
to  the  instructions  which  normally 
accompany  the  submitted  device  and 
under  the  conditions  specified  in  the 
tests  below. 


^  Available  from  tbe  National  Commiiiee  on 
Traffic  Uwt  and  Ordinances.  405  Church  Street. 
£vanstonIL  60201. 

'  Available  fm>m  Superintendent  of  Document.s. 
U.S.  Government  Printing  Office.  Wastiington.  D.C. 
20402. 


4. 1  Test  1.  Precision  and  Accuracy 

Perform  40  trials  under  normal 
laboratory  conditions  using  fluorescent 
light,  including  20  trials  at  0.008  BAC 
and  20  trials  at  0.032  BAC.  Use  the 
BASS  device  for  breath  devices  and 
preparations  of  bodily  fluids  or 
scientifically  acceptable  substitutes  for 
non-breath  devices. 

For  disposable  alcohol  screening 
devices  that  indicate  the  presence  of 
alcohol  in  a  manner  that  requires 
interpretation,  combine  Tests  1  and  2,  in 
accordance  with  4.3  below. 

For  alcohol  screening  devices  that 
indicate  the  presence  of  alcohol  in  a 
manner  that  does  not  require 
interpretation,  perform  the  test  using  a 
VNTSC  investigator.  To  conform  at 
0.008  BAC,  not  more  than  one  positive 
result.  To  conform  at  0.032  BAC.  not 
more  than  one  non-positive  result. 

4.2  Test  2.  Blank  Reading 

Perform  20  trials  under  normal 
laboratory  conditions  using  fluorescent 
light  at  0.000  BAC.  Use  non-alcoholic 
human  breath  for  breath  devices  and 
preparations  of  non-alcoholic  bodily 
fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

For  disposable  alcohol  screening 
devices  that  indicate  the  presence  of 
alcohol  in  a  manner  that  requires 
interpretation,  combine  Tests  1  and  2,  in 
accordance  with  4.3  below. 

For  alcohol  screening  devices  that 
indicate  the  presence  of  alcohol  in  a 
m.nnner  that  does  not  require 
interpretation,  perform  the  test  using  a 
VNTSC  investigator.  To  conform,  no 
positive  results.  If  the  device  is  capable 
of  providing  a  reading  of  greater  than 
0.000  BAC  and  less  than  0.020  BAC,  not 
more  than  one  such  result. 

4.3  Methodology  for  Combining  Tests  1 
and  2  for  Disposable  Interpretive 
Devices 

Perform  the  test  under  normal 
laboratory  conditions  using  fluore.scent 
light  using  ten  individuals  who  qualify 
as  test  interpreters  (according  to  the 
manufacturer's  restrictions,  if  any)  and 
who  have  no  knowledge  of  test  BACs. 
Ask  each  individual  to  read  the 
manufacturer's  instructions  for 
interpretation  of  the  device's  read-out. 

Label  sixty  devices  from  1  to  60  and 
randomly  separate  them  into  three 
groups  of  twenty.  Record  the  numbers 
in  each  group.  Use  two  of  the  groups  of 
devices  for  Test  1  and  the  remaining 
group  for  Test  2.  Dose  each  group  at  the 
BAC  levels  specified  in  Tests  1  and  2. 
Order  the  sixty  devices  into  a  single  set 
from  1  to  60  and  ask  each  individual  to 
independently  interpret  the  results  of 
lhe.se  trials. 
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Ask  each  individual  to  record  each 
result  as  being  one  of  the  following:  "at 
.00  BAC";  "above  .00  and  below.  02 
BAC";  "at  or  above  .02  BAC  ;  or  "can't 
tell".  Dosing  of  devices  and 
interpretation  of  results  will  be 
accomplished  within  a  twenty  minute 
period. 

To  conform,  with  each  interpreter,  no 
positive  results  at  .000  BAC,  not  more 
than  one  positive  result  at  .008  BAC,  not 
more  than  one  non-positive  result  at 
.032  BAC  and  not  more  than  one  "can't 
tell"  result.  If  the  device  is  capable  of 
providing  a  reading  of  greater  than  0.000 
BAC  and  less  than  0.020  BAC,  with  each 
interpreter,  not  more  than  one  such 
result  at  .000  BAC. 

4.4  Test  3.  Light  Conditions  (only 
interpretive  devices  which  require  that 
results  be  checked  through  a  visual 
inspection) 

Perform  Tests  1  and  2,  in  accordance 
with  4.3,  under  each  of  the  following 
light  conditions:  incandescent  light; 
mercury  vapor  light;  sodium  vapor  light; 
and  daylight. 

Under  each  light  condition,  the  device 
must  meet  the  criteria  established  in  4.3: 
To  conform,  with  each  interpreter,  no 
positive  results  at  .000  BAC,  not  more 
than  one  positive  result  at  .008  BAC,  not 
more  than  one  non-positive  result  at 
.032  BAC  and  not  more  than  one  "can't 
tell"  result.  If  the  device  is  capable  of 
providing  a  reading  of  greater  than  0.000 
BAC  and  less  than  0.020  BAC,  with  each 
interpreter,  not  more  than  one  such 
result  at  .000  BAC. 

4.5  Test  4.  Cigarette  smoke 
interference  (only  breath  and  saliva  test 
devices) 

Perform  five  trials  at  0.000  BAC. 
Select  an  alcohol-free  person  who 
smokes  cigarettes  for  this  test.  Ask  the 
person  selected  to  smoke  approximately 
one  half  of  a  cigarette.  Within  one 
minute  after  smoking,  or  after  a  waiting 
period  specified  in  the  manufacturer's 
instructions,  administer  the  alcohol 
screening  device  test  according  to  the 
manufacturer's  instructions.  Then  ask 
the  person  to  smoke  another  inhalation 
and  repeat  the  test  to  produce  a  total  of 
five  trials. 

To  conform,  no  positive  results. 

4.6  Temperature 

Test  at  low  and  high  ambient 
temperature. 

4.6. 1     Test  5. 1  Low  Ambient 
Temperature 

Perform  40  trials  at  10  °C,  including 
20  trials  at  0.008  BAC  and  20  trials  at 
0.032  BAC.  Use  a  calibrating  unit  for 
this  test  for  breath  devices  and 


preparations  of  bodily  fluids  or 
scientifically  acceptable  substitutes  for 
non-breath  devices. 

To  conform  at  0.008  BAC,  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC,  not  more  than  one  non- 
positive  result. 

4.6.2     Test  5.2  High  Ambient 
Temperature 

Perform  trials  of  40  devices  at  40  "C, 
including  20  trials  at  0.008  BAC  and  20 
trials  at  0.032  BAC  Use  a  calibrating 
unit  for  this  test  for  breath  devices  and 
preparations  of  bodily  fluids  or 
scientifically  acceptable  sul]stitutes  for 
non-breath  devices. 

To  conform  at  0.008  BAC.  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC,  not  more  than  one  non- 
positive  result. 

4.7.     Test  6.  Vibration 

Perform  40  trials,  including  20  trials 
at  0.008  BAC  and  20  trials  at  0.032  BAC. 
Use  a  calibrating  unit  for  this  test  for 
breath  devices  and  preparations  of 
bodily  fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

Mount  the  screening  device  on  a 
shake  table  and  vibrate  the  table  in 
simple  harmonic  motion  through  each 
of  its  three  major  axes,  as  specified 
below.  Sweep  through  each  frequency 
range  in  2.5  minutes,  then  reverse  the 
sweep  to  the  starting  frequency  in  2.5 
minutes.  The  40  disposable  testers  may 
be  placed  in  a  suitable hox  mounted  on 
,the  shake  table.  Test  after  vibration. 


Frequency  (hertz) 

Amptitude 

(inches, 

peak  to 

peak) 

10  to  30  

030 

30  to  60  

0  15 

To  conform  at  0.008  B.^C.  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC,  not  more  than  one  non- 
positive  result. 

Appendix 

Labeling  Instructions  for  Alcohol  Screening 
Devices  Intended  Use 

Provide  tho  intended  use  including  the 
spocimen  matrix  (e.g.  saliva,  breath),  the 
assay  type  (quantitative,  scmi-quantitativc) 
the  purpose  of  performing  the  assay  and  the 
individual  designated  to  perform  the  assay. 

e.g.  This  product  is  intended  for  the 
(quantitative,  semiquantitative) 
determination  of  alcohol  In — define  matrix 
(for  e.g.,  saliva,  breath,  sweat)  to  perform 
screening  alcohol  assays. 

This  product  is  recommended  for  use  by 
individuals  who  have  l)een  trained  in  the 
.idministnition  of  s<.recning  devices. 
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Description  of 

lYovide  the . 
performing  the 

e.g.  This  prodi^ct 
(lehydragenase, 
perform  the  test 

Chemical  React 

Describe  the  c|iem 
applicable. 

Reagents 

List  the  concentration 
composition  of 

List  the  non-r*ctive 

Reagent  Preparal  ioi 

lYovide  instru  :tions 
reagents,  if  appi(  able 

lYOvide  instrn  :tions 
rijagents,  if  appli  cable 

Provide  any 
n^agents.  if  appli  cable 

Provide  the  re  igent 
expiration  datin 

e.g.  Unopened 
printed  on  the 
at  22-28°C  Opened 
once. 

Provide  a  caiitf  on 
Ixn'ond  the 

Precautions: 


ing  System 

ipies  of  the  procedure  for 
cohol  screening  assay- 
uses  alcohol 
nfrared  technology,  etc.  to 
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not  to  use  the  reagents 
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1.  List  any 
such  as  caustic 
other  hazardotis 
disposal,  if  app 

2.  If  visually 
should  not  be  i 
color-blind  or  vi 

3.  Provide 
sample's  as  pote. 
instructions  for 
sample. 

S})eciment 

Provide 
handling  the 

Provide  criterp 
applicable. 

(Uilibration 

Disposable  te^s 
additional  cali 

Reusable 
calibration. 

IVovide  in 
calibrations  are 
applicable,  i 
concentration  o 
frequency  of  cal 

Provide  i 
recalibration 

I'rovide  the 
ailibration. 

Test  Procedure 

Provide  adeq 
for  performing 

If  the  test  isd 
and  involves  a 
time  frame  for 
and  recorded. 

e.g.  Read  w 

Test  Procedure 

Provide  adeq  ijati 
for  performing 


inch  d 
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ical  reaction  sequence,  if 

aiiww.  strength, 
reactive  ingredients. 
tive  ingredients. 

m  and  Storage 

for  preparing  the 

s  for  storing  the 
le. 
of  deterioration  of  the 


s  shelf  life  and  opicncd 
.  if  applicable. 

tests  are  stable  until  the  date 
uct  container  when  stored 
test  must  be  used  at 


that  may  be  hazardous 
(  umpounds,  sodium  azide  or 
reagents  and  instructions  for 
ijc^ble. 

warn  the  user  the  result 
rpreted  by  readers  who  am 
i  iually  impaired. 

to  user  to  treat  all 
tially  infective.  Include  . 
landling  and  disposiil  of  the 


[  Colk  ction 

instru  ctions  for.  collecting  and 
I  sariiple. 

for  specimen  njjection.  if 


are  pre-calibrated.  N<i 
ion  is  required. 
(InsljTjmented)  tests  requin; 


foniiation  regarding  how 
o  be  conducted,  if 

ing  the  number  and 
calibrators,  and  the 
bration 
nsta  ctions  for  calibration  and 


CI  iteria  for  acceptabiity  of 

Disposable) 

I  ate  step-by-step  instructions 
t  ic  test. 

sposable  (non-instrumented) 
c  [ilor  reaction,  include  the 
V  hich  the  test  must  \ip  read 


n  15  minutes. 

Keusable/Instrun:u:nt(xi) 

:e  step-bv-step  instruction 
the  test. 


Provide  the  installation  procedures  and.  if 
applicable,  any  special  requirements. 

I'rovidc  the  space  and  ventilation 
requirements. 

Provide  the  description  of  the  required 
frequency  of  equipment  maintenance  and 
fimction  checks. 

Provide  the  instructions  for  any  remedial 
tiction  to  be  taken  when  the  equipment 
performs  outside  of  operating  range.. 

Provide  any  operational  precautions  and 
limitations. 

Provide  instructions  for  the  protection  of 
equipment  and  instrumentation  from 
fluctuations  or  interruptions  in  electrical 
current  that  could  adversely  affect  test  results 
and  reports,  if  applicable. 

Qual  ity  Control  (QC) 
Disposable  Tests 

If  applicable,  the  function  and  stability  of 
the  test  can  tje  determined  by  examination  of 
the  procedural  "built  in"  controls  contained 
in  the  product.  If  these  controls  are  not 
working,  the  test  is  invalid  and  must  be 
repeated. 

Disposable/Instrumented  Devices  ^ 

If  external  quality  control  materials  are 
used,  provide  number,  type,  matrix  and 
concentration  of  the  QC  materials. 

Provide  directions  for  performing  quality 
control  procedures. 

Provide  an  adequate  description  of  the 
remedial  action  to  be  taken  when  the  QC 
results  fail  to  meet  the  criteria  for 
acceptability. 

Provide  directions  for  interpretation  of  the 
results  of  quality  control  samples. 

Results 

Describe  how  the  user  obtains  the  test 
results,  from  a  colored  bar.  instrument  read- 
out, printout,  etc. 

Describe  the  results  in  terms  of  blood 
alcohol  concentration. 

Describe  what  concentration  indicates  a 
positive  result  and  what  concentration 
indicates  a  nagative  result. 

Limitations 

List  the  substances  or  factors  that  may 
interfer<!  with  the  test  and  cause  false  results 
including  technical  or  procedural  errors. 

Dynamic  Range 

Provide  the  operating  range  of  the  product. 

Precision  and  Accuracy 

Precision  and  Accuracy  specifications  arc 
included  in  the  National  Highway  Traffic 
Safety  Administration's  (NHTSA's)  Model 
Specifications  ft)r  Alochol  Screening  devices. 
Only  devices  that  meet  these  model 
specificiations  will  be  included  on  NHTS.A's 
Conforming  Products  List  for  alcohol 
screening  devices. 

Sp«rcificity 

List  the  substances  that  have  been 
evaluated  with  your  product  that  do  <k  do 
not  interfere  at  the  concentration  indicated 

Rfjftirenccs 

Provide  p<!rtinent  bibliography 


Technical  Assistance 

List  an  800  number  the  user  may  contact 
for  further  information  or  technical 
assistance. 
|FR  Doc.  94-18750  Filed  7-28-94  4:30  pmj 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  Tor 
Review 

luly  26.  1994, 

The  Department  of  Treasury-  has 
submitted  the  following  public 
information  collection  requirenieiit(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0090. 

Form  Number:  IRS  Forms  1040-SS 
and  1040-PR. 

Type  of  Review:  Extension. 

Title:  U.S.  Self-Employment  Tax 
Return,  and  Planilla  Para  La  Declaracion 
De  La  Contribucion  Ffcderal  Sobre  EI 
Trabajo  Por  Cuenta  Propia-Puerto  Rico. 

Description:  Forms  1040-SS  (Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands)  and 
1040-PR  (Puerto  Rico)  are  used  by  self- 
employed  individuals  to  figure  and 
report  self-employment  tax  under 
Internal  Revenue  Code  (IRC)  chapter  2 
of  Subtitle  A,  and  provide  credit  to  the 
taxpayer's  social  security  account. 

Respondents:  Individuals  or 
households.  Farms.  Businesses  or  otlier 
for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  54,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Form  1040-SS: 

Recordkeeping* 7  hr.  19  min. 

Learning  about  the  law     23  min. 

or  the  form. 

Preparing  the  form 2  hr..  32  min. 

Copying.       as.sembling.     49  min. 

arid  sending  the  form 

to  the  IRS. 
Form  1040-PR: 

Recordkeeping  6hr..4Hmiti. 

Learning  about  the  law     .'<7  min. 

or  the  form. 
Pnsparing  the  form 2  hr..  19  min. 
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Estimated   Burden   Hours  Per  Re- 
spondentyRecordkeeper— Contin- 
ued 


Copying.  assembling, 
and  sending  the  fonn 
to  the  IRS. 


49  min. 


Frequency  o/ Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  571.260  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571,1111  Constitution  Avenue, 
N.W.,VVashington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  393-7340.Ofnce  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building.Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  94-18«95  Filed  8-1-94;  8:45  ami 
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Put}iic  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  25, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1 535-0067. 

Form  Number:  PD  F  974. 

Type  of  Review:  Extension. 

Title:  Certificate  by  Owner  of  United 
States  Registered  Securities  Concerning 
Forged  Requests  for  Payment  or 
Assignments. 

Description:  PD  F  974  is  used  by 
owners  of  United  States  securities  to 


certify  that  the  signature  was  forged  to 
a  request  for  payment  or  an  a.ssignment: 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
750  hours. 

OMB  Number:  1535-0101. 

Form  Number:  PD  F  034  5 . 

Type  of  Review:  Extension. 

Title:  Description  of  Registered 
Securities. 

Description  .This  form  collerls 
information  needed  to  describe 
registered  securities  for  the  purpose  of 
identifying  accounts  and/or  requesting  a 
change  of  address  for  the  mailing  of 
interest  due  on  the  securities. 

Respondents:  Individuals  or 
households,  State  or  local  governments, 
Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businesses  or 
organizations. 

Estimated  Numtx^r  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1 .250  hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt. 
200  Third  Street.  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  HoUand, 

l^partmental  Reports  Management  Officer 
IFR  Doc  94-18696  Filed  ft-1-94;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

)uly  25. 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Etepartment  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0239. 

Form  Number:  IRS  Form  5754. 

Type  o/i?evien';  Extension. 

Title:  Statement  by  Person(s) 
Receiving  Gambling  Winnings. 

Description:  Section  3402(q)(6)  ol  the 
Internal  Revenue  Code  (IRC)  requires  a 
statement  by  the  person  receiving 
certain  gambling  winnings  when  that 
person  is  not  the  winner  or  is  one  of  a 
group  of  winners.  It  enables  the  payer  to 
properly  apportion  the  winnings  and 
withheld  tax  on  Form  W-2G.  We  use 
the  information  on  Form  W-2G  to 
ensure  that  recipients  are  properly 
reporting  their  income. 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
Non-profit  institutions,  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
306.000. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
61,200  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  1111  Constitution  Avenue, 
N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226*  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  HoUand, 
Departmental  Reports  Management  Officer. 

IFR  Doc.  94-18697  Filed  8-1-94;  8:45  am| 
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COMMODITY  FUT  J  RES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 

Augusts,  1994 

PUkCE:  2033  K  >t.,  NW.,  Washington. 

DC,  8th  Floor  I  earing  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  f  54-6314. 

lean  A.  Webb. 

Secretary  of  the  C  ommission. 

(PR  Doc.  94-188  17  Filed  7-29-94;  10:43  ami 

BILLWO  COOE  S3S1  Ol-M 


1991 


COMMODITY 

TIME  AND  DATE 
August  12 
PLACE:  2033  K 
DC.  8th  Floor 
STATUS:  Closed 
MATTERS  TO  BE 
Matters. 

CONTACT  PERSON 
jean  A.  Webb. 
}ean  A.  Webb. 
Secretary  of  the 
|FR  Doc.  94-1 

BILLING  COO€  6351 


FUT  JRES  TRADING  COMMISSION 
11:00  a.m..  Friday, 


5t..  N.W.,  Washington. 
Hearing  Room. 

CONSIDERED:  Surveillance 


FOR  MORE  INFORMATION: 
54-6314. 


Qommission. 

Filed  7-29-94;  8:43  ami 
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COMMODITY  FUT  JRES  TRADING  COMMISSION 
;  11:00  a.m.,  Fridav, 


TIME  AND  DATE: 
August  19.  199fl 
PLACE:  2033  K 
DC,  Sth  Floor  1 
STATUS:  Closed 
MATTERS  TO  BE 
Matters. 

CONTACT  PERSON 
Jean  A.  Webb, 
lean  A.  Webb. 
Secretary  of  the 
IFR  Doc.  94-188|9 
BILUNG  COOE  63S1 


TIME  AND  DATE: 
August  26,  199^ 
PLACE:  2033  K 
DC,  8th  Floor  liearing 


;t.,  NW.,  Washington, 
earing  Room. 

CONSIDERED:  Surveillance. 


FOR  MORE  INFORMATION: 
54-6314. 


(Jommission. 

Filed  7-29-94;  10:43  am| 
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COMMODITY  FUT  IRES  TRADING  COMMISSION 
11:00  a.m.,  Friday, 


t.,  N.W.,  Washington. 
Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commissior\. 

IFR  Doc.  94-18860  Filed  7-29-94;  8:43  am) 

BILLMG  CODE  S3S1-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Wednesday,  August  3, 

1994.  see  times  below. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  SE  CONSIDERED: 

10:00  a.m. 

1.  Cliildren's  Sleepwear 

The  Commission  will  consider  a  possible 
notice  of  proposed  rulemaking  to  amend  the 
standard  for  flammability  of  children's 
sleepwear  to  exempt  close  fitting  ganrients 
and  garments  intended  for  infants. 

2.00  p.m. 

2.  Fi' 1996  Budget 

The  Commission  will  consider  issues 
related  to  the  Commission's  budget  for  fiscal 
year  1996. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AODITICNAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  July  27,  1994. 
Sadye  E.  Dunn. 
Secretary. 

[FR  Doc.  94-18938  Filed  7-29-94;  3:06  pml 
BILUNO  CODE  6355-01 -M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  August  11, 1994  and  September  8, 
1994  regular  meetings  of  the  Farm 
Credit  Administration  Board  (Board) 
will  not  be  held  and  that  special 
meetings  of  the  Board  are  scheduled  for 
Monday,  August  29,  1994  and 


Thursday,  September  1, 1994  at  10:U(i 
a.m.  In  addition,  there  will  be  a  Board 
meeting  concerning  the  Farm  Credit 
System  Building  Association 
immediately  following  the  September  1 , 
1994  special  meeting  of  the  Board.  An 
agenda  for  these  meetings  will  be 
published  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

Dated:  July  28, 1994. 
Curtis  M.  Anderson, 

Secretary. 

IFR  Doc.  94-18834  Filed  7-29-94;  9:42  ani) 

BILLING  CODE  870S-01-P 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
ROAD 

TIME  AND  DATE:  10:00  a.m.,  August  15. 

1994. 

PLACE:  4th  Floor.  Conference  Room, 

1250  H  Street,  N.W..  Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  )uly  18, 
1994,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director.  . 

3.  Review  of  investment  policy.  - 
4."R€view  of  Arthur  Andersen  semiannual 

review. 

5.  Review  of  KPMG  Peat  Marwick  audit 
report  "Pension  and  Welfare  Benefits 
Administration  Review  of  U.S.  Department  of 
Treasury  Operations  Relating  to  the  Thrift 
Savings  Plan  investments  in  the  Government 
Securities  Fund." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director.  Office  of 
External  Affairs.  (202)  »42-1640. 

Dated:  July  28, 1994. 
Roger  W.  Mehle, 

E.\ecuti\'e  Director.  Federal  Retirenumt  Thrift 

Investment  Board. 

IFR  Doc.  94-18813  Filed  7-29-94;  8:45  am) 

BILUNG  CO0r878(M)1-M 


INTERSTATE  COMMERCE  COMMISSION 
Commission  Voting  Conference 

TIME  AND  DATE:  10:00  am..  Tuesday. 
August  9.  1994. 

PLACE:  Hearing  Room  A.  Interstate 
Commerce  Commission.  12th  & 
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Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  MG-2 1 4 ,  Petition  for 
Rulemaking — Removal  of  Prohibition 
Against  Interlining  by  Motor  Contract 
Carriers  , 

Finance  Docket  No.  32204.  Ozark  Mountain 
Railroad — Construction  Exemption 

Docket  No.  41201.  Chicago  and  North 

Western  Transportation  Company  Petition 
for  Declaratory  Order— Right  of 
Independent  Action  as  to  Car  Hire  Rates 
and  Rules 

Ex  Parte  No.  346  (Sub-No.  32).  Rail  General 
Exemption  Authority— Exemption  of 
Carbon  Dioxide 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Press  Services,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-18746  Filed  7-28-94;  11:56  am] 
BILLINO  COOE  7023-(H-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  1,  8, 15,  and  22. 
1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  1 

There  are  no  meetings  scheduled  for  the 
Week  of  August  1. 

Week  of  August  8— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  8. 

Week  of  August  1  S—Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  August  15. 

Week  of  August  22— Tentative 

Monday,  August  22 

2:00  p.m. 
Briefing  on  Additional  Changes  to  Part  100 
Rulemaking  and  Proposed  Update  on 
Source  Term  (PUBLIC  MEETING) 
(Contact:  Leonard  Soffer,  301-415-6574) 


Tuesday,  August  23 
9:30  a.m. 
Periodic  Briefing  on  EEO  Program  [PUBLIC 
MEETING)  (Contact:  Vandy  Miller,  301- 
415-7380) 
11:30  a.m. 
Affmnation/Discussion  and  Vote  (PUBLIC 
MEETING)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
WiUiam  Hill  (301)  504-1661. 

Dated:  July  29. 1994. 
WJiam  M.  HiU,  |r., 

SkCY  Tracking  Officer,  Office  of  the 

Se.  .-etary. 

IFi   Doc.  94-18847  Filed  7-29-94;  10:28  am) 
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Corrections 


Federal  Register 
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This  section  of  fie  FEDERAL  REGISTER 
contains  edrtofial  corrections  of  previously 
put)ltshed  Presi<lental,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signe^  documents  and  appear  in 
the  appropnate  document  categones 
elsewtiere  in  Vr4  issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nunition  Service 

National  School  Lunch,  Special  Milk, 
and  School  ^eaMast  Programs; 
National  Aveitage  Payments/Maximum 
Reimt>ursem«nt  Rates 


Correction 

In  notice  dcjcument 
beginning  on 
Wednesday 
following  cor^ctions 

1.  On  page 
column,  in  thu 
seventh  line 
"113.25  cents 

2.  On  page 
fifth  line  from 
heading  "Schi  >ol 
entries  for  "H^wa 
should  read 


94-16293 
)age  34592,  in  the  issue  of 
J  ily  6, 1994,  make  the 
lect 

:  14593.  in  the  third 
third  paragraph,  in  the 
113.15  cents"  should  read 


.as 


ScDool  txeaWai  I  p.-ogr3m 


Hawaii: 

Pad 

Reducaa  Price 
Free  _ 


BILUNQ  CODE  ISO  i-01-O 


;  14594,  in  the  table,  in  the 
the  bottom,  under  the 
breakfast  program"  the 
ii"  were  omitted  and 
follows: 


Noo-se- 
ve«e 
need 


Sevefe 
need 


.2150 
1.832S 
1.1325 


.2150 
1.0475 
1.3475 


ENVIRONMEfTAL  PROTECTION 
AGENCY 

40  CFR  Pan  ^1 

[FRL-4686-4J 

Designation  ( f  Areas  for  Air  Quality 
Planning  Pur]  K)ses 

Correction 

In  rule  dociiment 
on  page  6733 
December  21, 
correction: 


§81.306    [ConJBCted] 

On  page  67^43 
table,  in  the  " 


93-30966  beginning 
in  the  issue  of  Tuesday. 
1993,  make  the  following 


in  §81.306,  in  the 
)ale"  columns  "January 


30, 1994"  should  read  "January  20. 
1994". 

BIUJNG  CODE  150541-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  81 


[Air  Docket  No.  A-9<M2;  FRL-4876-2] 

Designations  of  Areas  for  Air  Quality 
Planning  Purposes;  Amendments  and 
Corrections 

Correction 

In  rule  document  94-9662  beginning 
on  page  18967  in  the  issue  of  Thursday. 
April  21, 1994  is  corrected  to  read  as 
follows: 

§81.333    [Corrected] 

On  page  18971,  in  §81.333,  in  the 
table,  in  the  "Date'"  and  "Date^" 
columns  for  Orange  County,  "[insert 
date  of  this  rule')"  should  read  "4-21- 
94". 

BILUNG  COOE  1S05-01-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  200 

[Docket  No.  R-94-1 436;  FR-F-05] 
RIN  2501-AA23 

HUD  Procedure  for  the  Implementation 
of  Executive  Order  11988;  Revision  of 
HUD  Minimum  Property  Standards  for 
One-and  Two-Family  Dwellings 

Correction 

In  nile  document  94-9606  beginning 
on  page  19100,  in  the  issue  of  Thursday. 
April  21. 1994,  make  the  following 
correction: 

§200.926d    [Corrected] 

On  page  19112,  in  the  second  column, 
in  the  amendatory'  instruction  for 


§  200.926d.  in  the  fifth  line.  "(c)(4)IV," 
should  read  "(c)(4)(iv).". 


BILUNG  COOE  1505-01-0 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  103,  211, 216,  235,  and  242 

[INS  No.  1429-92] 
RIN1115-AC53 

Conditional  Permanent  Resident 
Regulations  for  Alien  Entrepreneurs, 
Spouses,  and  Children 

Correction 

In  rule  document  94-12524  beginning 
on  page  26587,  in  the  issue  of  Monday. 
May  23. 1994.  make  the  following 
correction: 

On  page  26589,  in  the  second  column, 
in  the  ninth  line,  after  "other"  insert 
"than". 

BILUNG  CODE  1505-01-D 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-27] 

Proposed  Amendment  to  Class  E 
Airspace;  Lewiston,  ID 

Correction 

In  proposed  rule  document  94-13070 
beginning  on  page  27514,  in  the  issue  of 
Friday,  May  27. 1994,  make  the 
following  corrections: 

§71.1    [Corrected] 

1.  On  page  27515,  in  the  first  column, 
in  §  71.1,  in  Paragraph  6005,  under  the  . 
heading  ANM  ID  Lewiston  E5,  ID 
(Revised],  in  the  first  full  paragraph,  in 
the  sixth  line,  "117'>05'44-  \V;"  should 
read"117°04'44'W;". 

2.  On  the  same  page,  in  the  same 
column,  in  the  eighth  line.  "116''31'09" 
W;"  should  read  "116°32'09''  W;". 

BILUNQ  COOE  150541-0 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  189 

[Docket  No.  27778;  Notice  No.  94-17] 
RiN  212(>-AE68 

Use  Of  Federal  Aviation  Administration 
Communications  Systems 

Correction 

In  proposed  rule  do<;umenf  94-13912 
beginning  on  page  29934,  in  the  issue  of 
Thursday,  June  9, 1994,  make  the 
following  correction: 


39395 


On  page  2S934,  in  thethird  column, 
in  the  third  full  paragraph,  in  the  fourth 
line  from  the  bottom,  "not"  should  read 
"now". 

BILUNG  CODE  150S.01-O 


DEPARTMENT  OF  THE  TREASURY 
Departmental  Offices 

Privacy  Act  of  1974;  Deletion  of 
Systems  of  Records  Notices 

Correction 

In  notice  document  94-11320 
appearing  on  page  24507  in  the  issue  of 
Wednesday,  May  11, 1994,  make  the 
following  correction: 

In  the  second  column,  under 
SUMMARY,  in  the  third  line  from  the 
bottom  ".001  "should  rgad  ".oil" 

BILLMC  COOE  1S05-01-O 
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Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


International  Conference  on 
Harmonisation;  Guideline  on  Studies  in 
Support  of  Special  Populations: 
Geriatrics;  Availability;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drud  Administration 
(Docket  No.  93040138] 


International 
Harmonlsation 
in  Support  of 
Geriatrics; 


Conference  on 

Guideline  on  Studies 
Sbecial  Populations: 
Availability 


AGENCY:  Food  a^d  Drug  Administratron. 

HHS. 

ACTION:  Notice. 


f(. 


SUMMARY:  The 
Administration 
final  guideline 
Support  of  Spei 
Geriatrics."  Th( 
by  the  Efficacy 
the  International 
Harmonlsation 
Requirements 
Pharmaceutica 
The  guideline  i 
sound  scientific 
drugs  ingeriatrc 
guideline  provi 
for  sponsors 
both  the  Center 
Research  (CDEF  ) 
Biologies  Evalu  it 
(CBER). 

DATES:  Effective 
written  commei  its 


ood  and  Drug 
(FDA)  is  publishing  a 
mtitled  "Studies  in 
ial  Populations: 

guideline  was  prepared 
ixpert  Working  Group  of 

Conference  on 
jf  Technical 
r  Registration  of 

for  Human  Use  (ICH). 

intended  to  reflect 
principles  for  testing 

populations.  The 
ies  useful  information 
itting  applications  to 
for  Drug  Evaluation  and 

and  the  Center  for 

ion  and  Research 


I  sui  im 


ADDRESSES 

on  theguidelino 

Management 

and  Drug  Adm 

12420  ParklawT 

20857. 


FOR  FURTHER  INFORMATION 
Regarding  th« 

Savino,  Ceiit 

and  Resear<:h 

Drug  Adm 

PL.  Rockvi|le 

1012. 
Regarding  the 

Office  of  Health 

Food  and 

5600  Fishefc 

20857.  301- -443 


SUPPLEMENTARY 


years,  many 
been  undertakeji 
authorities  and 
promote 
regulatory 
participated  in 
to  enhance 
committed  to 
based  harmoni 
for  pharmaceut 
the  goals  of 
and  then  redua 
requirements  fo  r 
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August  2,  1994.  Submit 
at  any  time. 
Submit  written  comments 
to  the  Dockets 
Bijanch  {HFA-305).  Food 
ifiistration,  rm.  1-23. 
Dr.Rockville.  MD 


CONTACT: 
guideline:  Patrick  J. 
er  for  Drug  Evaluation 
(HFD-e),  Food  and 
i^istration,  7500  Standish 
MD  20855,  301-594- 


ICH:  Janet  J.  Showalter, 
Affairs  (HFY-20). 
Administration, 
Lane,  Rockville,  MD 
-1382. 


Lrug 


INFORMATION:  In  recent 
important  initiatives  have 
by  regulatory 
industry  associations  to 
intern!  tional  harmonization  of 
requ:  rements.  FDA  has 

1  nany  meetings  designed 
harr  ionization  and  is 

S€  eking  scientifically 

2  ed  technical  procedures 
cal  development.  One  of 

harfionization  is  to  identify 
differences  in  technical 
drug  development. 


ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  si.x  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association.  FDA,  and 
the  U.S.  Pharmaceutical  Manufacturers 
Association.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Committee  inrludes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Heahh 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  September  16. 
1992.  the  ICH  Steering  Committee 
agreed  that  the  draft  tripartite  guideline 
entitled  "Studies  in  Support  of  Special 
Populations:  Geriatrics"  should  be  made 
available  for  comment.  Subsequently, 
the  draft  guideline  which  published  in 
the  Federal  Register  of  April  16, 1993 
(58  FR  21082),  was  made  available  for 
comment  by  the  European  Commission 
and  the  Japanese  Ministry  of  Health  and 
Welfare,  as  well  as  by  FDA,  in 
accordance  with  their  consultation 
procedures.  At  a  meeting  held  on  June 
24, 1993,  the  comments  were  analyzed 
and  the  guideline  was  revised  as 
necessary. 

With  this  notice,  FDA  is  publishing  in 
final  form  a  guideline  entitled  "Studies 
in  Support  of  Special  Populations: 
Geriatrics."  This  guideline  has  been 
endorsed  by  all  ICH  sponsors.  The 
guideline  provides  useful  information  to 
sponsors  submitting  applications  to 
both  CDER  and  CBER.  The  guideline 
addresses  harmonization  in  relation  to 
clinical  testing  programs  for  drugs 
intended  for  use  in  medicines  for  the 
geriatric  population,  which  is  expected 
to  increase  significantly  in  the  near 
future  in  Europe,  Japan,  and  the  United 
States.  The  use  of  drugs  in  the  geriatric 
population  requires  special 
consideration  due  to  the  frequent 
occurrence  of  underlying  diseases, 
concomitant  drug  therapy,  and  the 
consequent  risks  of  drug  interaction. 


The  recommendations  of  this  guideline 
do  not  materially  differ  from  the 
recommendations  of  a  1989  CDER 
guideline  entitled  "Guideline  for  the 
Study  of  Drugs  Likely  to  be  Used  in  the 
Elderly."  Although  the  ICH  harmonized 
guideline  provides  much  useful 
information  for  sponsors  submitting 
applications  to  CDER  and  CBER.  the 
1989  document  contains  background 
and  additional  commentary  not  present 
in  the  harmonized  guideline.  For  this 
reason.  FDA  intends  to  provide  both  the 
ICH  harmonized  guideline  and  the  1989 
document  when  information  is 
requested  on  the  study  of  new  drugs  in 
a  geriatric  population. 

Guidelines  are  generally  issued  under 
§  10.90(b)  (21  CFR  10.90(b)),  which 
provides  for  the  use  of  guidelines  to 
state  procedures  or  standards  of  general 
applicability  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  revising  §  10.90(b).  Therefore,  this 
guideline  is  not  being  issued  under  the 
authority  of  §  10.90(b).  and  it  does  not 
create  or  confer  any  rights,  privileges,  or 
benefits  for  or  on  any  person,  nor  does 
it  operate  to  bind  FDA  in  any  way. 

As  with  all  of  FDA's  guidelines,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  will  be  periodically 
reviewed  and,  where  appropriate,  the 
guideline  will  be  amended.  The  public 
will  be  notified  of  any  such 
amendments  through  a  notice  in  the 
Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  conmients  on  the 
guideline  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  final  guideline  follows: 

Studies  in  Support  of  Special  Populatioivs: 
Geriatrics 

I.  Statement  of  Purpose 

It  is  important  to  ensure  that  clinical 
testing  programs  are  carried  out  according  to 
harmonised  guidelines  based  on  agreed 
ethical  and  scientific  principles  so  that  the 
international  development  of  valuable 
innovative  drugs  is  achieved  with  maximum 
efficiency.  Harmonisation  in  relation  to 
medicines  for  geriatric  populations  is  an 
important  issue  tiecause  the  total  population 
of  the  elderly  will  increase  significantly  in- 
the  coming  years  in  Europe.  Japan  and  the 
(ISA.  The  use  of  drugs  in  this  pop(i!iiti<)n 
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rjfquircs  special  consideration  due  to  the 
frequent  occurrence  of  underlying  diseases, 
concomitant  drug  therapy  and  the 
consequent  risk  of  drug  interaction 

//  Cieneral  Principle 

Drugs  should  be  studied  in  all  age  groups, 
including  the  elderly,  for  which  they  will 
have  significant  utility.  Patients  entnring 
clinical  trials  should  be  reasonably 
representative  of  the  population  that  will  lie 
later  treated  by  the  drug. 

///.  Scope  of  Guideline 

This  guideline  is  directed  principally 
toward  new  Molecular  Entities  that  are  likely 
to  have  significant  use  in  the  elderly,  either 
liecause  the  disease  intended  to  be  treated  is 
characteristically  a  disease  of  aging  (e.g.. 
Alzheimer's  disease)  or  because  the 
population  to  be  treated  is  known  to  include 
substantial  numbers  of  geriatric  patients  (e.g.. 
hypertension).  The  guideline  applies  also  to 
new  formulations  and  new  combinations  of 
established  medicinal  products  when  there  is 
specific  reason  to  expect  that  conditions 
common  in  the  elderly  (e.g.,  renal  or  hepatic 
impairment,  impaired  cardiac  function, 
concomitant  illnesses  or  concomitant 
medications)  are  likely  to  be  encountered  and 
are  not  already  dealt  with  in  current 
labelling.  It  likewise  applies  when  the  new 
formulation  or  new  combination  is  likely  to 
alter  the  geriatric  patient's  response  (with 
regard  to  either  safety/tolerability  or  efficacy) 
compared  with  that  of  the  non-geriatric 
patient  in  a  way  different  from  previous 
formulations.  The  guideline  also  applies  to 
new  uses  that  have  significant  potential 
applicability  to  the  elderly. 

It  is  recommended  that  exemptions  from 
the  guideline  be  determined  in  advance 
either  by  sponsors  or.  where  feasible,  by  the 
sponsor  and  drug  registration  authorities, 
based,  e.g..  on  estimates  of  the  disease 
prevalence  by  age  or  through  examination  of 
the  age  distribution  of  usage  for  other  drugs 
of  the  same  class  or  drugs  used  for  the  same 
indication. 

IV.  Definition  of  the  Population 

The  geriatric  population  is  arbitrarily 
defined,  for  the  purpose  of  this  guideline,  as 
comprising  patients  aged  65  years  or  older. 
It  is  important,  however,  to  seek  patients  in 
the  older  age  range.  75  and  above,  to  the 
extent  possible.  Protocols  should  not 
ordinarily  include  arbitrary  upper  age 
cutoffs.  It  is  also  important  not  to  exclude 
unnecessarily  patients  with  concomitant 
illnesses;  it  is  only  by  observing  such 
patients  that  drug-disease  interactions  can  be 
detected.  The  older  the  population  likely  to 
use  the  drug,  the  more  important  it  is  to 
include  the  very  old. 

v.  Clinical  Experience 

Geriatric  patients  should  be  included  in 
the  Phase  3  database  (and  in  Phase  2.  at  the 
sponsor's  option)  in  meaningful  numbers. 
The  geriatric  subpopulation  should  be 
represented  sufficiently  to  permit  the 
comparison  of  drug  response  in  them  to  that 
of  younger  patients.  For  drugs  used  in 
diseases  not  unique  to,  but  present  in.  the- 
i.'ldcrly.  a  minimum  of  100  patients  would     . 
usually  allow  detection  of  clinically 


important  differences.  For  drugs  to  treat 
relatively  uncommon  diseases,  smaller 
numbers  of  the  elderly  would  be  expected 
Where  the  disease  to  be  treated  is 
characteristically  associated  with  aging  (e.g.. 
.Alzheimer's  disease)  it  is  expected  that 
geriatric  patients  will  constitute  the  major 
portion  of  the  clinical  database. 

The  overall  database  of  the  dossier  should 
be  examined  for  the  presence  of  age-related 
differences,  e.g.,  in  adverse  event  rates,  in 
effectiveness,  and  in  dose-response.  If  these 
relatively  crude  overview  analyses  show 
important  differences,  further  evaluation  mav 
be  needed. 

The  geriatric  data  used  in  the  overview  can 
come  either  from  the  inclusion  of  elderly 
patii^nts  in  all  or  most  of  the  main  Phase  3 
or  Phase  2/3  studies  or  from  studies 
conducted  exclusively  in  geriatric  patients,  at 
the  sponsor's  option.  Inclusion  of  both 
groups  in  the  same  studies  has  the  advantage 
of  allowing  direct  comparisons  of  younger 
and  older  patients  using  data  collected  in 
similar  ways.  Such  comparisons  are  more 
difficult  when  separate  studies  of  young  and 
old  patients  are  used.  Certain  assessments, 
however,  e.g..  studies  of  cognitive  function, 
require  special  planning  and  can  be  best 
accomplished  in  separate  studies. 

17  Pharmacokinetic  Studies 

Most  of  the  recognized  important 
differences  between  younger  and  older 
patients  have  been  pharmacokinetic 
differences,  often  related  to  impairment  of 
excretory  (renal  or  hepatic)  function  or  to 
drug-drug  interactions.  It  is  important  to 
determine  whether  or  not  the 
pharmacokinetic  behavior  of  the  drug  in 
elderly  subjects  or  patients  is  different  from 
that  in  younger  adults  and  to  characterize  the 
effects  of  influences,  such  as  abnormal  renal 
or  hepatic  function,  that  are  more  common  in 
the  elderly  even  though  they  can  occur  in 
any  age  group.  Information  regarding  age^ 
related  differences  in  the  pharmacokinetics 
of  the  drug  can  come,  at  the  spionsor's  option, 
either  from  a  Pharmacokinetic  Screen  (as  " 
described  subsequently)  or  from  formal 
pharmacokinetic  studies,  in  the  elderly  and 
in  patients  with  excretory  functional 
impairment. 

It  is  recognized  that  for  certain  drugs  and 
applications  (e.g..  some  topically-applied 
agents,  some  proteins)  technical  limitations 
such  as  low  systemic  drug  levels  may 
preclude  or  limit  exploration  of  age-related 
pharmacokinetic  differences. 

A.  Formal  Pharmacokinetic  Studies 

Formal  PK  studies  can  be  done  either  in 
healthy  geriatric  subjects  or  in  patient 
volunteers  with  the  disease  to  Ix'  treated  by 
the  drug. 

The  initial  PK  study  can  be  a  pilot  trial  of 
limited  size  conducted  under  steady-state 
conditions  to  look  for  sizable  differences 
between  older  and  younger  subjects  or 
patients.  A  larger,  single-dose  PK  study  of 
sufficient  size  to  permit  statistical 
comparisons  between  geriatric  and  younger 
subjects'  or  patients'  pharmacokinetic 
profiles  is  also  acceptable. 

In  either  case,  if  large  (i.e.,  potentially 
medically  important)  age-r^ated  differences 
arc  found,  the  initial  PK  study  mav  need  to 


be  followed  by  a  multiple-dose  PK  study  of 
sufficient  size  to  permit  statistical 
comparisons  (gi-riatric  vs.  voutij-er)  at  steady- 
state. 

B.  Pharmacokinetic  Serening  Apprtwch 

Sponsors  may  opt.  instead  of  conducting  a 
separate  PK  evaluation  of  the  elderly,  to 
utilize  a  Pharmacokinetic  .Screen  in 
conjunction  with  the  main  Phase  3  (and 
Phase  2.  if  the  sponsor  wishes)  clinical  trials 
program.  This  screening  procedure  involves 
obtaining,  under  steady-state  conditions,  a 
small  number  (one  or  two)  of  drug  bUxid 
level  determinations  at  '"trough  "  (i.e.,  just 
prior  to  the  next  dose)  or  other  defined  times 
from  sufficient  numbers  of  Phase  2/3  clinical 
trials  patients,  geriatric  and  younger,  to 
detect  age-associated  differences  in 
pharmacokinetic  behavior,  if  they  .ij" 
present.  It  is  important  to  record  tin n-  of 
dosing  prior  to  blood  concentration 
measurements,  and  relation  of  dosing  to 
meals,  and  to  examine  the  influence  of 
demographic  and  disease  factors,  such  as 
gender  renal  function,  presence  of  liver 
disease,  gastrointestinal  disease  or  heart 
disease,  body  size  and  composition,  and 
concomitant  illnesses. 

Small  differences  are  unlikely  to  be  of 
medical  importance.  Where  the  scn-en 
detects  large  differences,  formal 
pharmacokinetic  studies  may  In;  indicated 
unless  the  screen's  n^sults  are  sufficiently 
informative. 

The  advantage  of  a  Pharmacokinetic  Scn-t-n 
is  that  if  can  assess  the  effects,  not  only  of 
age  it.self,  but  also  of  other  factors  assot.idifnl 
with  age  (altered  body  composition,  other 
drugs,  concomitant  illness)  anri  their 
interactions. 

17/.  Pharmacokinetics  in  Penally  or 
Hepatically  Impaired  Patients 

Renal  impairment  is  iin  a;.;ing-asso«.i;iie<i 
finding  that  can  also  occur  in  younger 
patients.  Therefore,  it  is  a  general  principle, 
not  specific  to  these  guidelines,  that  drii>;s 
excreted  (parent  dnig  or  active  metalxilites) 
significantly  through  renal  mechanisms 
should  he  studied  to  define  the  effec;ts  of 
altered  renal  function  on  their 
pharmacokinetics.  Such  information  is 
needed  for  drugs  that  are  the  subject  of  this 
guideline  but  it  can  be  obtained  in  younger 
subjects  with  r«!nal  impairment. 

Similarly,  drugs  subject  to  significant 
hepatic  metabolism  and/or  excretion,  or  that 
have  active  metaliolites.  may  po.se  special 
problems  in  the  elderly.  Pharmacokinetic 
studies  should  I*  carried  out  in  hepatically-  • 
impain^d  young  or  elderly  patient  voluntet?rs. 

If  a  Pharmacokinetic  .Screen  approach  is 
chosen  by  the  sponsor  (Section  VI.  see 
above),  and  if  patients  with  documented 
renal  impairment  or  hepatic  impairment 
(depending  on  the  drug's  elimination  pattern) 
aw  included  and  the  results  indicate  no 
medically  important  pharmacokinetic 
diffenmce.  that  information  may  be  suffu  ient 
to  meet  this  (rfiriatric  Guideline's  purpose. 

17//.  Pharmacodynamic/Dose  Response 
Studies 

The  number  of  age-rclated 
pharmacodynamic  differences  (i.i!..  increased 
or  decreastfd  therapt^ulic  resjxinse.  or  side 
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medications  than  younger  patients,  but  of 
course  are  not  limited  to  this  age  group. 
Therefore  it  is  a  general  principle,  not 
specific  to  these  guidelines,  that  in  cases 
where  the  therapeutic  range  (i.e..  range  of 
toxic  to  therapeutic  doses)  of  the  drug  or 
likely  concomitant  drugs  is  narrow,  and  the 
likelihood  of  the  concomitant  therapy  is 
great,  that  specific  drug-drug  interaction 
studies  be  considered.  The  studies  needed 
must  be  determined  case-by-case,  but  the 
following  are  ordinarily  recommended: 

•Digoxin  and  oral  anticoagulant  interaction 
studies,  because  so  many  drugs  alter  serum 
concentrations  of  these  drugs,  they  are 
widely  prescribed  in  the  elderly,  and  they 
have  narrow  therapeutic  ranges. 

•For  drugs  that  undergo  extensive  hepatic 
metabolism,  determination  ot  the  effects  of 
hepatic-enzyme  inducers  (e.g.,  phenobarbital) 
and  inhibitors  (e.g.,  cimetidine). 


•For  drugs  metabolized  by  cytochrome  P- 
450  enzymes,  it  is  critical  to  examine  the 
effecis  of  known  inhibitors,  such  as 
quinidine  (for  cytochrome  P-450  2D6)  or 
ketoconazole  and  macrolide  antibiotics  (for 
drugs  metabolized  by  cytochrome  P-450 
3A4).  There  is  a  rapidly  growing  list  of  drugs 
that  can  interfere  with  other  drugs  that 
metabolize,  and  sponsors  should  remain 
aware  of  it. 

•Interaction  studies  with  other  dnigs  thnt 
are  likely  to  be  used  with  the  test  drug 
(unless  important  interactions  have  been 
ruled^out  by  a  Pharmacokinetic  Screen). 

Dated:  July  27,  1994. 
Michael  R.  Taylor, 

Duputy  Commissioner  for  Policy. 
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SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0185. 

I.  Background — Proposed  Rule 

On  June  7,  1993  (58  FR  32006),  the 
Department  published  a  proposed  rule 
that  would  implement  section  519  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (NAHA)  by  amending 
existing  regulations  to  permit  public 
housing  agencies  (PHAs)  and  Indian 
housing  authorities  (IHAs)  to  allow 
police  officers  and  other  security 
personnel  not  otherwise  eligible  for 
occupancy  to  reside  in  public  and 
Indian  housing  dwelling  units  under  a 
plan  that  will  increase  security  for 
housing  residents  while  minimizing 
both  the  reduction  of  available  public 
and  Indian  housing  dwelling  units  for 
eligible  families  and  the  loss  of  income 
to  housing  agencies  (HAs). 

Under  tnis  final  rule,  eligibility  for 
use  of  units  as  provided  by  section  519 
of  the  NAHA  requires  that  an  HA 
submit  a  plan  to  the  Department  that 
identifies  the  total  number  of  units 
under  management  by  the  HA;  the 
specific  housing  developments,  and  the 
number  of  units  they  contain,  where  the 
HA  intends  to  place  Officers;  and  the 
particular  units  (stating  number  of 
bedrooms)  within  each  development 
that  would  be  allocated  to  Officers.  This 
plan  is  required  by  §§905.308(c)(l)(ii) 
end  960.505(a)(2)  of  the  rule.  Since  the 
Department  intends  that  each  plan  will 
be  reviewed  and  approved  by  the  local 
HUD  Field  Office  or  Office  of  Native 
American  Programs,  §§  905.308(c)(2) 
and  960.505(b)  of  the  rule  call  for 
submission  of  the  plan  directly  to  these 
offices. 

Section  519  of  the  NAHA  requires 
that  the  Department  notify  each  HA 
submitting  a  plan  of  HUD's  approval  or 
disapproval  of  the  plan  not  later  than 
thirty  days  after  the  Department  receives 
the  plan.  This  requirement  is  set  forth 
in  §§  905.308(c)(3)  and  960..505(c)  of  the 
nile.  Plan  approval  by  the  Department 
constitutes  granting  of  the  exemption 
from  eligibility  requirements  that  would 
otherwise  apply. 

II.  Public  Comment 

The  Department  received  11 
comments  on  the  proposed  rule.  The 
commenters  consisted  of  housing 
agenrjes  and  one  professional 


association.  All  commenters  expressed 
general  support  for  the  Department's 
proposed  implementation  of  section  519 
of  NAHA. 

The  main  criticism  of  the  proposed 
rule  focused  on  loss  of  income  due  to 
the  exclusion  of  units  occupied  by 
police  officers  from  the  Perfonnance 
Funding  System  (PFS)  formula.  The 
p,-oposed  rule  stated  that  dwelling  units 
allocated  to  police  officers  in 
accordance  with  this  subpart  would  be 
excluded  from  the  total  unit  months 
cvailable,  as  defined  in  24  CFR  905.102 
for  IHAs  and  24  CFR  990.102  for  PHAs. 
For  purposes  of  the  operating  subsidy 
under  the  PFS,  the  full  amount  of  any 
rent  paid  by  Officers  in  accordance  with 
this  rule  is  included  in  other  income,  as 
defined  in  §§905.102  and  990.102. 

To  make  the  most  of  its  resources,  the 
Department  has  consistently  limited 
funding  under  the  PFS  to  units  that 
house  low  income  families.  Units  used 
for  other  purposes,  such  as  day  care 
facilities  or  resident  organization 
offices,  are  excluded  from  PFS.  The 
Department  currently  permits  the 
payment  of  operating  subsidy  for  one 
non-dwelling  unit  per  development  that 
is  u.sed  to  promote  economic  self- 
sufficiency  services  or  anti-drug 
programs.  Anti-drug  activities  directly 
related  to  ridding  developments  of 
illegal  drugs  and  drug-related  activities 
include  housing  police  and  security 
officers.  HA  requests  to  allow 
consideration  for  the  continued 
payment  of  operating  subsidy  for  one 
unit  per  housing  development  used  to 
support  these  activities  may  be 
submitted  to  the  local  HUD  Field  Office 
Tor  review  and  approval.  Operating 
subsidy  for  additional  sites  per  housing 
development  can  only  be  approved  by 
HUD  Headquarters.  This  provision  is 
added  in  §§  905.308(0  and  960.511(b)  of 
the  rule. 

Comments  were  also  directed  at  the 
Allocation  Table,  which  set  forth  a 
formula  for  determining  number  of  units 
within  each  housing  development  for 
residency  by  police  officers.  The 
comments  indicated  that  the  table  was 
too  rigid  and  failed  to  take  into 
consideration  local  conditions.  Since 
the  local  HUD  Field  Office  is 
responsible  for  final  decision-making  in 
this  area,  local  public  safety  factors 
must  be  evaluated  by  Field  Office  staff 
in  making  decisions  regarding  unit 
allocation.  An  HA  must  certify, 
however,  that  any  additional  units 
proposed  to  be  allocated  for  Officers  are 
vacant  units  for  which  there  are  no 
Eligible  Families.  No  resident  may  be 
moved  from  a  unit  to  make  it  available 
for  occupancy  by  an  Officer  under  the 
plan.    . 
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The  balance  of  comments  concerned 
issues  on  HUD  Field  Office  approval  of 
HA  rents,  alternative  lease 
arrangements,  and  police 
responsibilities  in  lieu  of  rental 
payment.  These  are  addressed  as 
follows: 

One  comment  questioned  why  the 
local  HUD  Field  Office  should  have  the 
discretion  to  approve  or  deny  the 
amount  of  rent  to  be  paid  by  police 
officers.  While  tfTe  rule  provides  latitude 
to  impose  a  "reasonable  rent"  on  police 
officers,  the  Field  Office  is  familiar  with 
local  market  conditions  and  can  make  a 
prudent  determination  regarding  rent  to 
be  charged.  In  addition,  the  Field  Office 
has  major  oversight  responsibility  for 
the  day-to-day  of>eration  of  HAs,  and 
should  provide  guidance  in  this  area. 

One  comment  questioned  why  a 
"memorandum  of  understanding" 
cannot  be  used  in  lieu  of  a  lease  since 
the  agreement  could  be  considered  a 
special  service  contract  between  the  HA 
and  the  Officer.  The  overall  intent  of  the 
rule  focuses  on  police  visability  in  HA 
developments.  Since  police  officers  will 
occupy  units  operated  and  managed  by 
an  HA  as  residents,  a  formal  lease 
should  be  utilized.  It  may.  however,  be 
modified  to  meet  special  needs  of  the 
HA  and  the  police  officer. 

Several  comments  questioned  the 
definition  of  "Reasonable  Rent"  as 
contained  in  the  rule.  As  a  substitute  for 
rental  pajinent.  it  was  proposed  that 
officers  provide  specific  services.equal 
to  the  value  of  the  unit.  This  is  not  the 
intent  of  the  rule.  Reasonable  rent  may 
be  a  flat  amount  not  related  to  an 
officer's  income,  but  it  must  bo 
consistent  with  the  limited  loss  of 
income  requirements  of  this  part. 

Finally,  the  terminology  used  in  the 
proposed  rule  was  that  the  rule 
implemented  a  "waiver"  of  the 
eligibility  requirements.  This  rule 
implements  a  statutory  waiver,  but  the 
term  used  is  "exemption"  from  the 
eligibility  requirements,  in  order  to 
avoid  administrative  problems  that  may 
result  because  the  Department  follows 
additional  processing  requirements  for 
actions,  also  called  "waivers."  that 
suspend  non-statutory  requirements  on 
a  case-by-case  basis. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
limited  to  exempting  from  the  public 


and  Indian  housing  admissibility 
criteria  for  certain  police  and  security 
personnel.  By  its  terms,  the  rule  limits 
the  number  of  units  that  would  be 
subject  to  such  exemptions,  thereby 
limiting  the  economic  impact  on  all 
PHAs  and  IHAs,  including  any  that  may 
be  small  entities. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  on  the  proposed  rule  in 
accordance  with  HUD  regulations  in  24 
CFR  Part  50  which  implements  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  That 
Finding  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development.  Room  10276,  451  Seventh 
Street  SW..  Washington.  DC  20410. 
Since  the  environmental  provisions  of 
this  final  rule  are  unchanged  from  those 
published  in  the  proposed  rule,  the 
original  Finding  of  No  Significant 
Impact  is  still  valid. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  .substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  undi>r  the 
order.  The  rule  will  effect  a  minor 
exception  to  a  previously  existing 
scheme  of  federal  assistance  to  programs 
run  by  state  and  local  government,  but 
it  will  not  alter  the  existing  division  of 
responsibility  among  federal,  state  and 
local  governments. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus  the  rule  is" 
not  subject  to  review  under  the  order. 
No  significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1702  in  the  Department's 


Semiannual  Agenda  of  Regulations 
published  on  April  25, 1994  (59  FR 
20424.  20473)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  905 

Aged.  Grant  programs — Indians.  Grant 
programs — housing  and  community 
development.  Handicapped.  Indians, 
Loan  programs — housing  and 
community  development.  Loan 
programs — Indians,  Low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  960 

Aged.  Grant  programs — housing  and 
community  development.  Handicapped. 
Public  housing. 

Accordingly,  the  Department  amends 
24  CFR  parts  905  and  960  as  follows: 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  905  is  revised  to  read  as  follows: 

Authority:  25  U.S.C  450e(b);  42  U.S.C. 
1437a-l,  1437aa.  1437bb.  1437c.  1437cc, 
1437d(c)(4)(D).  1437ee.and  3535(d). 

2.  24  CFR  part  905  is  amended  by 
adding  a  new  §  905.308  to  read  as 
follows: 

§  905.308    Exefnption  from  eligibility 
requirements  for  police  officers  and  ottier 
security  personnef. 

(a)  Purpose  and  scope.  1  he  purpose  of 
this  section  is  to  permit  the  admission 
to  Indian  housing  of  police  officers  and 
other  security  persormel.  who  are  not 
otherwise  eligible  for  such  housing 
under  any  other  admission  requirements 
or  procedures,  under  a  plan  submitted 
by  an  Indian  housing  authority  (HA) 
and  approved  by  the  Department,  and  io 
set  forth  standards  and  criteria  for  the 
approval  of  such  plans.  The 
Department's  objective  in  granting  the 
exemption  allowed  by  this  section  is  to 
permit  long  term  residence  in  Indian 
housing  developments  by  police  officers 
and  security  persoimel.  whose  visible 
presence  is  expected  to  .serve  as  a 
deterrent  to  criminal  activity  in  and 
around  Indian  housing. 

[h)  Definitions.  For  tne  purposes  of 
this  section: 

Department  means  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD).  For  purposes  of 
plan  submission  and  approval, 
Department  refers  to  the  local  HUD 
Office  of  Native  American  Programs. 

Eligible  families  means  families  that 
are  eligible  for  residence  in  Indian 
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housing  assist(d  under  the  United 
States  Housing  Act  of  1937. 

Officer  mear  s  a  professional  police 
officer  or  othei  professional  security 
provider.  Police  officers  and  other 
security  personnel  are  considered 
professional  if  they  are  employed  full 
time,  i.e.,  not  I  ;ss  than  35  hours  per 
week,  by  a  gov  smmental  unit  or  a 
private  employer  and  compensated 
expressly  for  providing  p)olice  or 
security  serviots.  As  used  in  this 
section,  "Offici  sr"  may  refer  to  the 
OfHcer  as  so  d(  ifined  or  to  the  Officer 
and  his  or  her  family  taken  together, 
depending  on  the  context. 

Plan  means  I  he  written  plan 
submitted  by  ao  HA  to  the  Dep>artment, 
under  which,  if  approved,  the 
Department  will  exempt  Officers  from 
the  normal  eligibility  requirements  for 
residence  in  Inpian  housing 
developments  end  allow  Officers,  who 
are  otherwise  qot  eligible,  to  reside  in 
Indian  housind  units.  An  HA  may  have 
only  one  plan  In  effect  at  any  one  time, 
which  will  govern  exemptions  under 
this  section  for  all  housing 
developments  managed  by  that  HA. 

(c)  Exemption  from  eligibiiity 
requirements;  plan  submission;  plan 
approval  or  disppproval. 

(1)  Conditions  for  exemption.  The 
Department  m^y  exempt  Officers  from 
the  eligibility  requirements  for 
admission  to  Indian  housing,  provided 
that: 

(i)  The  Officers  would  not  be  eligible, 
under  any  other  admission  requirements 
or  procedures,  for  admission  to  the 
Indian  housina  development  without 
such  an  exempkion;  and 

(ii)  The  exeniption  is  given  under  a 
properly  submitted  plan  that  satisfies 
the  standards  atid  criteria  set  forth  in 
§  905.308(d)  ofthis  part  and. 
accordingly,  has  been  approved  by  the 
Department. 

(2)  Plan  submission.  A  plan  is 
properly  submitted  when  it  is  received 
by  the  local  HUD  Office  of  Native 
American  Programs  with  jurisdiction 
over  the  HA.    J 

(3)  Notification  of  plan  approval  or 
disapproval.  The  Department  will  noti^ 
an  HA  of  the  approval  or  disapproval  of 
its  plan  withinlthirty  days  of  its 
submission.  Pltn  approval  by  the 
Department  constitutes  granting  of  the 
exemption  for  i  he  purposes  of  this 
section. 

(d)  Plan  Stan  dards  and  criteria. 

(1  j  Minimurn  requirements.  To  be 
approved,  a  plan  must  satisfy  the 
following  requirements: 

(i)  The  plan  tiust  identify  the  total 
number  of  units  under  management  by 
the  HA;  the  specific  housing 
developments,  and  the  number  of  units 


they  contain,  where  the  HA  intends  to 
place  OfBcers;  and  the  particular  units 
(stating  number  of  bedrooms)  within 
each  development  that  would  be 
allocated  to  Officers.  For  each  unit 
identified,  the  plan  must  state  the 
amount  of  rent  that  the  Officer  will  pay 
and  facts  and  circumstances  (such  as, 
the  rent  that  would  ordinarily  be 
charged  for  the  unit,  the  HA's  annual 
maintenance  cost  for  the  unit,  the 
degree  of  difficulty  in  attracting  Officers 
to  reside  in  the  unit,  the  extent  of  the 
crime  problem  in  the  development,  and 
the  anticif)ated  benefits  of  the  Officer's 
presence)  that  demonstrate  the 
reasonableness  of  that  amount,  as 
required  under  §905.3Q8(e)(i)  of  this 
part. 

(ii)  The  plan  must  identify 
specifically  the  benefits  to  the 
community  and  to  the  HA  that  will 
result  from  the  presence  of  Officers  in 
each  affected  development. 

(iii)  The  plan  must  describe  the 
existing  physical  and  social  conditions 
in  and  aroimd  each  affected 
development,  providing  specific 
evidence  of  criminal  activity  (such  as, 
frequency  of  telephone  calls  to  local 
police,  number  of  arrests  and  types  of 
offenses  involved,  and  data  on  dirug 
abuse  in  the  commimity)  in  order  to 
permit  the  Department  to  make  an 
informed  assessment  of  the  level  of  need 
for  increased  security. 

(iv)  The  plan  must  afford  the 
Department  a  reasonable  basis,  which 
necessarily  includes  the  certifications 
required  under  §  905.30d(d)(2)  of  this 
part,  for  determining  that  the  use  by 
Officers  of  the  identified  dwelling  units 
will: 

(A)  Increase  security  for  other  Indian 
housing  residents; 

(B)  Result  in  a  limited  loss  of  income 
to  the  HA;  and 

(C)  Not  result  in  a  significant 
reduction  of  units  available  for 
residence  by  Eligible  Families. 

(2)  Certifications  by  HA.  Only  upon 
making  the  determination  described  in 
§905.308(d)(l)(iv)  of  this  part  will  the 
Department  approve  a  plan.  Further,  the 
Department  will  not  make  this 
determination  unless  the  plan  contains 
a  written  statement,  signed  by  an 
authorized  officer  or  other  agent  of  the 
HA,  certifving  that: 

(i)  The  owelling  units  proposed  to  be 
allocated  to  Officers  are  situated  so  as  to 
place  the  Officers  in  close  physical 
proximity  to  other  residents; 

(ii)  No  resident  families  will  have  to 
be  transferred  to  other  dwelling  units  in 
order  to  make  available  the  units 
proposed  to  be  allocated  to  Officers; 

(iii)  The  dwelling  units  proposed  to 
be  allocated  to  Officers  will  be  rented 


under  a  lease  that  contains  the  terms 
described  in  §905.308(e)  ofthis  part; 
and 

(iv)  The  number  of  dwelling  units 
proposed  1o  be  allocated  to  Officers 
under  the  plan  does  not  exceed  the 
limits  set  forth  in  §  905.308(d)(3)  ofthis 
part  or,  in  the  alternative,  any  units  so 
allocated  in  excess  of  the  applicable 
maximum  number  are  vacant  units  for 
which  there  are  no  Eligible  Families. 
This  certification  on  the^art  of  the  HA 
satisfies  the  requirements  of 
§§905.308(d)(l)(iv)  (B)  and  (C)  ofthis 
part. 

(3)  Unit  allocation  table.  For  purposes 
of  the  certification  required  by 
§  905.308(d)(2)  of  this  part,  the 
following  table  sets  forth  the  maximum 
number  of  uiuts  to  be  allocated  to 
Officers  as  a  function  of  the  total 
number  of  units  under  management  by 
the  HA: 

Unjt  Allocation  Table 


Total  units  under  management 

Units  to  be 
allocated 

500-999    „. 

1000-4999          __ 

5000-9999 -„.„ 

lO.OOC^                -     

5 
10 
15 
20 

The  maximum  number  of  units  to  be 
allocated  by  HAs  with  less  than  500 
units  under  management  will  be 
determined  by  the  Office  of  Native 
American  Prt^rams  on  a  case  by  case 
basis. 

(Approved  tiy  the  Office  of  Management  and 
Budget  under  0\4B  control  number  2577- 
0185.) 

(e)  Special  rent  requirements  and 
other  terms  and  conditions.  The  HA 
shall  lease  units  to  Officers  under  a 
lease  agreement,  which  must  be 
submitted  as  a  part  of  the  plan, 
containing  terms  that  provide  as 
follows: 

(1)  Reasonable  rent.  The  lease  shall 
provide  for  a  reasonable  rent,  which 
may  be  a  flat  amount  not  related  to  the 
Officer's  irKX>me.  The  HA  should 
attempt  to  establish  a  rent  that  will 
provide  an  incentive  to  Officers  to 
reside  in  the  units  but  that  is  also 
consistent  with  the  limited  loss  of 
income  requirement  of 
§  905.308(d)(l  )(iv)(B)  of  this  part.  As 
required  in  §905.308(d)(l)(i)  ofthis 
part,  the  plan  must  state  facts  and 
circumstances  (such  as,  the  rent  that 
would  ordinarily  be  charged  for  the 
unit,  the  HA's  annual  maintenance  cost 
for  the  unit,  the  degree  of  difficulty  in 
attracting  Officers  to  reside  in  the  unit, 
the  extent  of  the  crime  problem  in  the 
development,  and  the  anticipated 
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benefits  of  the  Officer's  presence)  that 
demonstrate  the  reasonableness  oT  the 
rent  amount. 

(2)  Responsibility  for  damage  and 
overall  condition.  The  Officer  shall  be 
responsible  for  physical  damage  to  the 
interior  of  the  leased  unit,  hallway  and 
entrance,  if  any,  and  exterior  area 
bordering  the  unit.  The  lease  also  shall 
require  the  Officer  to  maintain  the 
overall  condition  of  the  leased  unit, 
including  control  of  litter  in  the  area  of 
the  development  immediately  around 
the  unit. 

(3)  Responsibility  for  normal  facility 
management.  The  lease  shall  impose  on 
the  HA  responsibility  for  routine  facility 
management  relating  to  the  leased  unit, 
including  ongoing  maintenance  and 
repair  of  equipment,  trash  collection 
and  similar  areas  of  responsibility. 

(^)  Continued  employment.  The  lease 
shall  provide  that  the  Officer's  right  of 
occupancy  is  dependent  on  the 
continuation  of  employment  as  an 
Officer.  The  lease  also  shall  provide  that 
the  Officer  will  move  out  of  the  leased 
unit  within  a  reasonably  prompt  time,  to 
be  established  by  the  lease,  after 
termination  of  employment  as  an 
Officer. 

(5)  Prohibition  on  subletting.  The 
lease  shall  prohibit  the  Officer  from 
subletting  the  unit,  and  provide  that  the 
unit  must  be  the  Officer's  primary 
residence. 

(0  Applicability  of  the  annual 
contributions  contract;  effect  on  the 
performance  funding  system. 

(1)  Annual  contributions  contract. 
Except  to  the  extent  that  an  exemption 
from  eligibility  requirements  is 
provided  under  §  905.308(c)  ofthis  part. 
Indian  housing  units  occupied  by 
Officers  in  accordance  with  a  plan 
submitted  and  approved  under  this 
section  will  be  subject  to  the  terms  and 
conditions  of  the  annual  contributions 
contract  (ACC)  between  the  HA  and  the 
United  States  of  America.  This  section 
does  not  override  any  of  the  terms  and 
conditions  of  the  ACC  except  insofar  as 
they  are  inconsistent  with  the 
provisions  of  this  section. 

(2)  Performance  funding  systemrFoT 
purposes  of  the  operating  subsidy  under 
the  Performance  Funding  System  (PFS) 
described  in  subpart  J  ofthis  part, 
dwelling  units  allocated  to  Officers  in 
accordance  with  this  section  are 
excluded  from  the  total  unit  months 
available,  as  defined  in  §905.102  ofthis 
part.  Also  for  purposes  of  the  operating 
subsidy  under  the  PFS,  the  full  amount 
of  any  rent  paid  by  Officers  in 
accordance  with  this  section  is  included 
in  other  income,  as  defined  in  §  905.102 
ofthis  part.  HAs  may  receive  operating 
subsidy  for  one  unit  per  housing 


development  to  promote  economic  self- 
sufficiency  services  or  anti-drug 
programs,  including  housing  police 
officers  and  security  personnel.  An  HA 
may  request  consideration  of  such  units 
in  its  calculation  of  operating  subsidy 
eligibility  through  the  appropriate  local 
HUD  Office  of  Native  American 
Programs. 

PART  960-ADMISSION  TO.  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

3.  The  authority  citation  for  24  CFR 
part  960  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  14378-1. 
1437c,  1437d,  1437n,  3535(d). 

4.  24  CFR  part  960  is  amended  by 
adding  a  new  subpart  E  to  read  as 
follows: 


Subpart  E — Exemption  From  Eligibility 
Requirements  (or  Police  Officers  and  Ottter 
Security  Personnel 

Sec. 

960.501     l*urposc  and  scope. 

960.503     Definitions. 

960.505     Exemptioii  from  eligibility 

requirements:  plan  submission:  plan 

approval  or  disapproval. 
960.507    Plan  standards  and  criteria. 
960.509    Special  rent  requirements  and 

other  terms  and  conditions. 
960.51 1     Applicability  of  the  annual 

contributions  contract;  effect  on  the 

Performance  Funding  System. 

Subpart  E — Exemption  From  Eligibility 
Requirements  for  Police  Officers  and 
Other  Security  Personnel 

§  960.501    Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
permit  the  admission  to  public  housing 
of  police  officers  and  other  security 
personnel,  who  are  not  other\vise 
eligible  for  such  housing  under  any 
other  admission  requirements  or 
procedures,  under  a  plan  submitted  by 
a  public  housing  agency  (HA)  and 
approved  by  the  Department,  and  to  set 
forth  standards  and  criteria  for  the 
approval  of  such  plans.  The 
Etepartment's  objective  in  granting  the 
exemption  allowed  by  this  subpart  is  to 
permit  long  term  residence  in  public 
housing  developments  by  police  officers 
and  security  personnel,  whose  visible 
presence  is  expected  to  serve  as  a 
deterrent  to  criminal  activity  in  and 
around  public  housing. 

§960.503    Definitions. 

Department  means  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD).  For  purposes  of 
plan  submission  and  approval, 
Department  refers  to  the  local  HUD 
Field  Offic-e. 


Eligible  families  means  families  that 
are  eligible  for  residence  in  public 
housing  assisted  under  the  United 
States  Housing  Act  of  1937. 

Officer  means  a  professional  police 
officer  or  other  professional  security 
provider.  Police  officers  and  other 
security  personnel  are  considered 
professional  if  they  are  employed  full 
time.  i.e..  not  less  than  35  hours  per 
week,  by  a  governmental  unit  or  a 
private  employer  and  compensated 
expressly  for  providing  police  or 
security  services.  As  used  in  this 
subpart.  "Officer"  may  refer  to  the 
Officer  as  so  defined  or  to  the  Officer 
and  his  or  her  family  taken  together, 
depending  on  the  context. 

Plan  means  the  written  plan 
submitted  by  a  public  housing  agency 
(PHA)  to  the  Department,  under  which, 
if  approved,  the  Department  will 
exempt  Officers  from  the  normal 
eligibility  requirements  for  residence  in 
public  housing  and  allow  Officers,  who 
are  otherwise  not  eligible,  to  reside  in 
public  housing  units.  An  HA  may  have 
only  one  plan  in  effect  at  any  one  time, 
which  will  govern  exemptions  under 
this  subpart  for  all  public  housing 
managed  by  that  HA. 

§960.505  Exemption  from  eligibility 
requirements;  plan  sutjmisslon;  plan 
approval  or  disapproval. 

(a)  Conditions  for  exemption.  The 
Department  may  exempt  Officers  from 
the  eligibility  requirements  for 
admission  to  public  housing,  provided 
that: 

(1)  The  Officers  would  not  be  eligible, 
under  any  other  admission  requirements 
or  procedures,  for  admission  to  the 
public  housing  development  without 
such  an  exemption;  and 

(2)  The  exemption  is  given  under  a 
properly  submitted  plan  that  satisfies 
the  standards  and  criteria  set  forth  in 
§960.507  ofthis  part  and.  accordingly, 
has  been  approved  by  the  Department. 

(b)  Plan  submission.  A  plan  is 
properly  submitted  when  it  is  received 
by  the  local  HUD  Field  Office  with 
jurisdiction  over  the  H.\. 

(c)  Notification  of  plan  approval  or 
disapproval.  The  Department  will  nolifj 
an  HA  of  the  approval  or  disapproval  of 
its  plan  within  thirty  days  of  its 
submission.  Plan  approval  by  the 
Department  constitutes  granting  of  the 
exemption  for  the  purposes  of  this 
subpart. 

§  960.507    Plan  standards  and  criteria. 

(a)  Minimum  requirements.  To  l>e 
approved,  a  plan  must  satisfy  the 
following  requirements: 

(1)  The  plan  must  identify  the  total 
number  of  units  under  management  hv 
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in  and  around  i 
development, 
evidence  of  crii 
frequency  of  te| 


the  HA;  the  s(m  ciHc  housing 
developments,  and  the  number  of  units 
they  contain,  m  here  the  HA  intends  to 
place  Officers;  uid  the  particular  units 
(stating  numbe  -  of  bedrooms)  within 
each  developm  ent  that  would  be 
allocated  to  Of  icers.  For  each  unit 
identified,  the  )lan  must  state  the 
amount  of  rent  Lhat  the  Officer  will  pay 
and  facts  and  c  rcumstances  (such  as, 
the  rent  that  w(  lald  ordinarily  be 
charged  for  the  unit,  the  HA's  annual 
maintenance  c(  st  for  the  unit,  the 
degree  of  diffic  ilty  in  attracting  Officers 
to  reside  in  the  unit,  the  extent  of  the 
crime  problem  in  the  development,  and 
the  anticipated  benefits  of  the  Officer's 
presence]  that  i  emonstrate  the 
reasonableness  of  that  amoimt,  as 
required  under  §  960.509(a)  of  this 
subpart. 

(2)  The  plan  :  nust  identify  specifically 
the  benefits  to  t  ie  community  and  to  the 
HA  that  will  reiult  from  the  presence  of 
Officers  in  eacl^  affected  development. 

(3)  The  plan  inust  describe  the 
existing  physical  and  social  conditions 

ch  affected 
oviding  specific 
inal  activity  (such  as, 
phone  calls  to  local 
pohce,  number  |Of  arrests  and  types  of 
offenses  involved,  and  data  on  drug 
abuse  in  the  coinmunity)  in  order  to 
permit  the  Oepirtment  to  make  an 
informed  assessment  of  the  level  of  need 
for  increased  security. 

(4)  The  plan  nust  afford  the 
Department  a  reasonable  basis,  which 
necessarily  incjjudes  the  certifications 
required  under  §  960.507(b)  of  this  part, 
for  determining  that  the  use  by  Officers 
of  the  identifie<  dwelling  units  will: 

(i)  Increase  s(  curity  for  other  pubfic 
housing  resider  ts; 

(ii)  Result  in  1 1  limited  loss  of  income 
to  the  HA;  and 

(iii)  Not  resuk  in  a  significant 
reduction  of  un  ts  available  for 
residence  by  El  gible  Families. 

(b)  Certificati  jns  by  HA.  Only  upon 
making  the  det<  rrnination  described  in 
§  960.507(a)(4)  )f  this  part  will  the 
Department  ap(  rove  a  plan.  Further,  the 
Department  wil  not  make  such  a 
determination  mless  the  plan  contains 
a  written  staten  ent,  signed  by  an 
authorized  offic  er  or  other  agent  of  the 
HA,  certifying  t  lat: 

(1)  The  dwell  jig  luiits  proposed  to  be 
allocated  to  Off  cers  are  situated  so  as  to 
place  the  Officejrs  in  close  physical 
er  residents; 
t  families  will  have  to 
other  dwelling  units  in 
ailable  the  units 


proximity  to  ot 

(2)  No  reside 

be  transferred  I 

order  to  make  a 


proposed  to  be  Allocated  to  Officers; 


(3)  The  dwelling  luiits  proposed  to  be 
allocated  to  Officers  will  be  rented 
under  a  lease  that  contains  the  terms 
described  in  §  960.509  of  this  part;  and 

(4)  The  number  of  dwelling  units 
proposed  to  be  allocated  to  Officers 
under  the  plan  does  not  exceed  the 
limits  set  forth  in  §  960.507(c)  of  this 
part  or,  in  the  alternative,  any  units  so 
allocated  in  excess  of  the  applicable 
maximiun  number  are  vacant  units  for 
which  there  are  no  Eligible  Families. 
This  certification  on  the  part  of  the  HA 
satisfies  the  requirements  of 

§§  960.507(a)(4){ii)  and  (iii)  of  this  part, 
(c)  Unit  allocation  table.  For  purposes 
of  the  certification  required  by 
§  960.507(b)(4)  of  this  part,  the 
following  table  sets  forth  the  maximum 
number  of  units  to  be  allocated  to 
Officers  as  a  function  of  the  total 
number  of  tuiits  under  management  by 
the  HA: 


Unit  Allocation  Table 

Total  units  under  management 

Units  to  be 
allocated 

500-999  

1000-4999 

5 
10 

5000-9999  ...- 

10,000+ 

15 
20 

The  maximum  number  of  units  to  be 
allocated  by  HAs  with  less  than  500 
units  under  management  will  be 
determined  by  the  Field  Office  on  a  case 
by  case  basis. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2577- 
0185.) 

§  960.509    Special  rent  requirements  and 
other  terms  and  conditions. 

The  HA  shall  lease  units  to  Officers 
under  a  lease  agreement  that  is 
consistent  with  the  requirements  of  this 
section  and  24  CFR  part  966.  The 
requirements  of  this  section  shall  take 
precedence  if  there  is  any  inconsistency 
between  them  and  24  CFR  nart  966. 

(a)  Reasonable  rent.  The  lease  shall 
provide  for  a  reasonable  rent,  which 
may  be  a  flat  amount  not  related  to  the 
Officer's  income.  The  HA  should 
attempt  to  establish  a  rent  that  will 
provide  an  incentive  to  Officers  to. 
reside  in  the  units  but  that  is  also 
consistent  with  the  limited  loss  of 
income  requirement  of 
§960.507(a)(4)(ii)  of  this  part.  As 
required  in  §  960.507(a)(1)  of  this  part, 
the  plan  must  state  facts  and 
circiunstances  (such  as,  the  rent  that 
would  ordinarily  be  charged  for  the 
unit,  the  HA's  annual  maintenance  cost 
for  the  unit,  the  degree  of  difficulty  in 


attracting  Officers  to  reside  in  the  unit, 
the  extent  of  the  crime  problem  in  llie 
development,  and  the  anticipated 
benefits  of  the  Officer's  presence)  that 
demonstrate  the  reasonableness  of  the 
rent  amount 

(b)  Continued  employment.  The  lease 
shall  provide  that  the  Officer's  right  of 
occupancy  is  dependent  on  the 
continuation  of  the  employment  that 
qualified  the  Officer  for  residency  in  the 
development  under  the  plan.  The  lease 
also  shall  provide  that  the  Officer  will 
move  out  of  the  leased  unit  within  a 
reasonably  prompt  time,  to  be 
established  by  the  lease,  after 
termination  of  employment. 

§  960.51 1    Applicability  of  the  annual 
contritMittons  contract;  effect  on  the 
Performance  Funding  System. 

(a)  Annual  contributions  contract. 
Except  to  the  extent  that  eligibility 
requirements  are  exempted  under 

§  960.505  of  this  part,  public  housing 
units  occupied  by  Officers  in 
accordance  with  a  plan  submitted  and 
approved  imder  this  subpart  will  be 
subject  to  the  terms  and  conditions  of 
the  annual  contributions  contract  (ACC) 
between  the  HA  and  the  United  States 
of  America.  This  subpart  does  not 
override  any  of  the  terms  and  conditions 
of  the  ACC  except  insofar  as  they  are 
inconsistent  with  the  provisions  of  this 
subpart. 

(b)  Performance  funding  system.  For 
purposes  of  the  operating  subsidy  under 
the  Performance  Funding  System  (PFS) 
described  in  part  990,  subpart  A  of  this 
chapter,  dwelling  units  allocated  to 
Officers  in  accordance  with  this  subpart 
are  excluded  from  the  total  imit  months 
available,  as  defined  in  §  990.102  of  this 
chapter.  Also  for  purposes  of  the 
operating  sul)sidy  imder  the, PFS,  the 
full  amount  of  any  rent  paid  by  Officers 
in  accordance  with  this  subpart  is 
included  in  other  income,  as  defined  in 
§  990.102  of  this  chapter.  HAs  may 
receive  operating  subsidy  for  one  unit 
per  housing  development  to  promote 
economic  self-sufficiency  services  or 
anti-drug  programs,  including  housing 
police  officers  and  security  f>ersonnel. 
An  HA  may  request  consideration  of 
such  units  in  its  calculation  of  operating 
subsidy  eligibility  through  the 
appropriate  local  HUD  Office. 

Date:  July  20. 1994. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

jFR  Doc.  94-18692  Filed  &-1-94;  8:45  ami 
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Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  36 

Regulations  Prohibiting  Taking  of  Free 
Ranging  Wolves  and  Wolverines  on 
Alaska  National  Wildlife  Refuges  on  the 
Same  Day  the  Trapper  or  Hunter  Is 
Airt>orne;  Rule 
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DEPARTMENT 


OF  THE  INTERIOR 


Fish  and  Wild!  fe  Service 

50  CFR  Part  3( 
RIN  1018-AC16 

Regulations  Prohibiting  Tailing  of  Free 
Ranging  Wolves  and  Wolverines  on 
Alaska  National  Wildlife  Refuges  on 
the  Same  Day  the  Trapper  or  Hunter  Is 
Airborne 

AGENCY:  Fish  aiid  Wildlife  Service, 

Interior. 

ACTION:  Final  rile. 


SUMMARY:  This  rule  prohibits  trappers 
and  hunters  fro  m  shooting  bee  ranging 
wolves  and  wo  verines  in  national 
wildlife  refuges  (refuges)  in  Alaska  on 
the  same  day  ir  which  the  person  is 
airborne,  except  that  trappers  may  use 
Hreanns  to  disj  atch  wolves  or 

are  legally  trapped  or 
snared  on  the  same  day  in  which  flying 
occurred.  The  prohibition  does  not 
apply  to  trappe  rs  and  hunters 
transported  on  regularly  scheduled 
commercial  flij  hts  between  public 
airports.  Hunting  and  trapping  will 
continue  to  be  Allowed  on  Alaska 
refuges  pursuant  to  applicable,  non- 
conHicting  Statb  of  Alaska  (State)  and 
Federal  laws  ai^d  regulations,  as 
specifically  authorized  by  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  if  1980.  Aircraft  access  to 
and  within  Alaska  refuges  for  sport  or 
subsistence  bunting,  trapping,  fishing 
and  other  traditional  activities,  and  for 
travel  to  and  from  villages  and 
homesites  will  continue  to  be  allowed 
subject  to  reaso  nable  regulations  to 
protect  refuge  resources  and  ensure  that 
uses  are  compatible  with  refuge 
purposes. 

EFFECTIVE  DATeJ  September  1,  1994. 
ADDRESSES:  U.3.  Fish  and  Wildhfe 
Service,  Refuges  and  Wildlife,  1011  East 
Tudor  Road,  Anchorage,  AK  99503- 
6199. 

FOR  FURTHER 
Refer  all  questi^ 
address  listed 
ADDRESSES 


INf  ORMATION  CONTACT: 
ns  to  Tony  Booth  at  the 
ilnder  the  heading 
Tel  jphone  907-786-3384. 


SUPPLEMENTARY 


Background 

The  National 
Administration 
669;  16  U.S.C. 
guidelines  and 
the  National  W 
and  authorizes 
Interior  to  alloW 
the  refuge  system 
are  compatible 
for  which  such 


INFORMATION: 


Wildlife  Refuge 
Act  of  1966  (Pub.  L.  89- 
468dd-668ee)  provides 
directives  for  the  use  of 
Idlife  Refuge  System 
he  Secretary  of  the 
uses  within  any  area  of 

provided  "such  uses 
bvith  the  major  purposes 
areas  were  established." 


In  1980,  Congress  passed  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA;  Pub.  L.  96-487)  which 
established  new,  and  added  to  existing, 
national  wildlife  refuges  in  Alaska. 
Sections  302  and  303  of  ANILCA 
established  purposes  for  which  each 
refuge  shall  be  managed.  Section  304  of 
ANILCA  prohibits  the  Secretary,  subject 
to  valid  existing  rights,  from  permitting 
any  use  for  any  purpose  unless  such  use 
or  purpose  is  compatible  with  the 
purposes  of  the  refuge.  Section  304  also 
requires  the  Secretary  to  prescribe  such 
regulations  and  impose  such  terms  and 
conditions  as  may  be  necessary  and 
appropriate  to  ensure  that  activities 
carried  out  under  any  use  granted  under 
any  authority  are  so  ccHnpatible.  Section 
1110  of  ANILCA  directs  the  Secretary  to 
permit  use  of  airplanes  on  Alaska 
refuges  for  traditional  activities  and  that 
such  access  shall  be  subject  to 
reasonable  regulation  to  protect  the 
natural  and  other  values  of  the  refuge. 
The  intent  of  Congress  to  allow  hunting 
and  trapping  on  Alaska  refuges  is 
reflected  in  the  special  regulations  for 
Alaska  National  Wildlife  Refuges 
contained  in  Title  50,  Part  36  of  the 
Code  of  Federal  Regulations  (CFR). 

In  1992,  after  many  years  of 
controversy,  the  State  prohibited  the 
land  and  shoot  method  of  taking  wolves 
by  making  it  illegal  to  shoot  a  wolf  until 
3:00  a.m.  on  the  day  following  the  day 
the  hunter  or  trapper  was  airborne  (i.e., 
"same-day-airbome"  prohibition). 
Prohibition  of  taking  wildlife  during  the 
same-day-airbome  allows  adequate 
access  to  wildlife  resources  but  prevents 
abuses  that  could  result  from  hunters  or 
trappers  being  able  to  spot  and  drive  or 
track  wildhfe  from  the  air  and  then  land 
and  inunediately  shoot  the  animal. 
However,  in  July  1993,  the  Alaska  Board 
of  Game  (Board)  reconsidered  the  same- 
day-airbome  prohibition  and  adopted  a 
new  regulation  that  allows  trappers  to 
shoot  wolves  and  certain  other 
furbearers  the  same-day-airbome.  The 
new  State  trapping  regulation  is  more 
restrictive  than  the  pre- 1992  land  and 
shoot  allowances  in  that  it  requires  the 
trapper  to  be  at  least  300  feet  from  the 
airplane  before  shooting  the  furbearer. 
As  of  October  1, 1993,  any  person  who 
purchases  a  trapping  license  can  shoot 
free  ranging  wolves  same-day-airbome  if 
at  least  300  feet  from  the  airplane.  State 
hunting  regulations  continue  to  prohibit 
hunters  from  shooting  wolves  and 
wolverines  until  3:00  a.m.  on  the  day 
after  the  hunter  flew. 

In  response  to  the  State's  regulation, 
the  Service  published  a  proposed  rule  in 
the  Federal  Register  on  December  22, 
1993,  which  is  intended  to  accomplish 
the  following: 


1.  Prohibit  same-day-airbome  taking 
of  wolves  and  wolverines  with  firearms 
except  that  trappers  could  use  firearms 
to  dispatch  legally  caught  wolves  or 
wolverines  in  a  trap  or  snare  on  the 
same-day-airbome,  and  this  prohibition 
would  not  apply  to  people  transported 
on  regularly  scheduled  commercial 
airlines  between  public  airports: 

2.  Satisfy  legal  mandates  to  provide 
for  hunting  and  trapping  on  Alaska 
refuges  and  adequately  provide  for 
aircraft  access  to  refuge  resources; 

3.  Maintain  compatibility  between 
hunting  and  trapping  and  legislative 
purposes,  the  mission  of  the  National 
Wildlife  Refuge  System,  and  established 
Service  policies;  and 

4.  Provide  more  effective  enforcemerU 
of  hunting  and  trapping  laws  and 
regulations. 

The  proposed  rule  had  a  60-day 
public  comment  period  and  public 
hearings  were  held  in  Anchorage  and 
Fairbanks,  Alaska. 

Summary  of  Public  Comments 

Twenty-four  persons  presented  oral 
comments  at  public  hearings  in 
Anchorage  and  Fairbanks,  Alaska.  The 
Service  also  received  approximately 
2100  letters  and  cards  from  the  public 
commenting  s{>ecifically  on  the 
proposed  rule.  The  Service  also  received 
several  hundred  letters  that  do  not 
specifically  address  the  propKJsed  rule, 
but  express  concerns  related  to  same- 
day-airbome  or  land  and  shoot  taking  of 
wolves.  The  Service  also  considered 
comments  received  from  the 
Subsistence  Regional  Advisory  Councils 
and  the  administrative  record  of  those 
Council  meetings  where  the  issue  of 
same-day-airbome  taking  of  wolves  was 
addressed.  After  considering  all  public 
comments,  the  Service  has  decided  to 
proceed  with  this  final  mle  and  found 
no  compelling  reason  to  change  the 
regulatory  language  from  that  provided 
in  the  proposed  rule. 

Analysis  of  Public  Comments 

(a)  Opinions  of  the  Alaska  Public  not 
Seriously  Considered 

Several  commenters,  who  objected  to 
the  proposed  regulation,  expressed  their 
belief  that  the  Service  ignores  opinions 
of  Alaska  residents  and  inappropriately 
relies  on  "Lower  48"  opinions. 

The  Service  considered  all  pubHc 
opinions  and  views  on  the  proposed 
rule  and  did  not  disregard  opinions  of 
Alaskan  residents.  In  fact,  the  Service 
provided  special  attention  to  comments 
and  concerns  received  from  Alaskans. 
Comments  from  Alaskan  residents  were 
mixed,  but  the  majority  of  Alaskans 
appareiitly  do  not  support  same-day- 
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airborne  shooting  of  wolves.  A  1992 
public  opinion  survey  of  Alaskans  (by 
Dittman  Research  Corporation) 
indicated  that  66  percent  of  the  survey 
participants  felt  that  the  public  should 
not  be  allowed  to  shoot  wolves  that  are 
located  with  use  of  aircraft.  The 
proposed  rule  received  strong  support 
from  several  individuals  and 
organizations  associated  with  the  Alaska 
tourism  industry  who  objected  to 
allowing  same-day-airbome  shooting  of 
wolves  and  noted  that  it  portrays  a  bad 
image  of  Alaskans. 

(b)  Support  of  the  Proposed  Regulations 
or  Stronger  or  Broader  Provisions  to 
Extend  Prohibition  to  Other  Areas  or 
Other  Species 

The  Service  received  over  2100  public 
comments  in  direct  response  to  the 
proposed  rule.  The  Service  and  the 
Department  of  Interior  also  received, 
and  continue  to  receive,  several 
hundred  other  letters  expressing 
opposition  to  same-day-aiibome  taking 
of  wolves  and  requesting  action  to 
prohibit  such  activities.  The 
overwhelming  majority  of  the  comments 
supported  the  proposed  regulation. 
Numerous  commenters  also  stated  their 
preference  for  stronger  or  broader 
regulations  against  same-day-airbome 
methods  of  taking  wildlife.  Many  people 
advocated  elimination  of  all  hunting 
and  trapping  of  wolves  and  many  others 
advocated  extending  the  applicability  of 
same-day-airbome  shooting  prohibitions 
to  other  species  and/or  other  areas. 

Adoption  of  this  final  rule  does  not 
foreclose  additional  regulatory  measures 
by  the  Service  to  address  same-day- 
airbome  shooting  of  wildlife  in  areas 
outside  the  National  Wildlife  Refuge 
System.  The  Service  has  the  authority  to 
take  such  action  pursuant  to  the 
Airborne  Hunting  Act  if  warranted.  The 
Service  acknowledges  some  of  the 
justification  or  rationale  for  prohibiting 
same-day-airbome  take  of  wolves  and 
wolverines  would  apply  to  other 
wildlife  species  as  well.  In  fact,  the 
Service  strongly  considered  extending 
the  same-day-airbome  prohibitions  to 
other  game  and  furbearer  species. 
However,  in  order  to  minimize  the 
preemptive  effect  of  this  regulation  on 
traditional  State  management 
authorities  and  responsibilities,  the 
Service  limited  applicability  to  the 
species  most  subjected  or  most 
vulnerable  to  the  problems  associated 
with  same-day-airbome  take.  Wolves 
and  wolverines  receive  relatively  high 
interest  and  demand  by  hunters  and 
trappers  who  use  airplanes  in  Alaska, 
from  both  a  recreational  standpoint  a$  a 
game  species  and  from  an  economic 
standpoint  as  furbearers  that  generally 


bring  a  good  price  for  their  furs.  Other 
species  not  already  protected  by  State 
same-day-airbome  regulations  are  far 
less  vulnerable  to  abuse  of  same-day- 
airbome  methods  and/or  less  desirable 
to  hunters  and  trappers  who  use 
airplanes.  Therefore,  the  Service 
decided  that  there  was  not  sufficient 
justification  to  include  other  species. 
Several  commenters  who  supported 
the  proposed  rule  requested  emergency 
closure  actions  to  immediately 
eliminate  such  activities  on  refuges. 
Emergency  closure  authority  is 
generally  limited  to  more  immediate 
threats  or  problems.  The  same-day- 
airbome  shooting  of  wolves  involves 
long-term  and  chronic  problems,  but 
poses  no  immediate  threat  to  wolf 
populations  or  other  Alaska  refuge 
resources. 

(c)  Non-Compliance  With  Access 
Provisions  of  Section  1110  of  ANILCA 

Several  commenters  expressed 
concern  that  the  proposed  rule  violates 
access  provisions  in  Section  1 1 10  of 
ANILCA  and  applicable  regulations  (43 
CFR  36.11)  and  that  the  Service  did  not 
comply  with  administrative  procedures 
for  restricting  access.  Section  1110  of 
ANILCA  permits  use  of  airplanes  on 
Alaska  refuges  for  traditional  activities 
(subject  to  reasonable  regulations  to 
protect  natural  and  other  values)  and 
provides  that  such  access  may  only  be 
closed  by  the  Service  following  a 
determination  that  such  access  is 
detrimental  to  refuge  resource  values. 

The  regulation  does  not  restrict 
aircraft  access  to  or  within  national 
wildlife  refuges.  Aircraft  access  to  and 
within  Alaska  refuges  for  hunting, 
trapping,  fishing  and  other  traditional 
activities  will  continue  to  be  allowed.  It 
provides  reasonable  restriction  against 
shooting  free  ranging  wolves  and 
wolverines  immediately  after  a  person 
has  flown  in  an  aircraft,  as  necessary  to 
alleviate  law  enforcement  problems  and 
protect  values  associated  with  ethical 
and  fair  chase  standards.  These 
regulations  are  not  solely  dependent  on 
a  determination  that  same-day-airbome 
hunting  or  trapping  is  detrimental  to 
wolf  populations.  Even  ifconstmed  as 
an  access  restriction,  the  Service 
believes  the  same-day-airbome 
prohibition  is  a  reasonable  regulation 
needed  to  protect  natural  and  other 
values  of  Alaska  refuges.  The  Service 
reviewed  the  administrative  procedures 
related  to  the  promulgation  of  these 
regulations  and  determined  the  process 
used  does  fulfill  the  legal  public 
participation  and  closure  requirements 
(50  CFR  36.42)  related  to  the  restriction 
of  an  otherwise  allowed  activity. 


(d)  Legal  Authority  to  Regulate  the 
Taking  offish  and  Wildlife 

The  most  prevalent  objection  to  the 
proposed  mle  involved  the  Service's 
authority  to  regulate  methods  and 
means  of  harvesting  resident  game 
species.  The  State  of  Alaska  and  many 
Alaskans  argued  the  sole  authority  to 
regulate  hunting  and  trapping  of 
resident  wildlife  in  Alaska  rests  with 
the  State.  As  such,  they  claimed  the 
proposed  mle  constitutes  an 
unauthorized  and  unwarranted 
extension  of  Federal  jurisdiction  that 
intmdes  into  the  State's  responsibilities 
to  manage  resident  fish  and  wildlife. 
Associated  arguments  were  presented 
that  the  proposed  regulations  violate 
Section  1314  of  ANILCA  by  attempting 
to  regulate  harvest  methods  and 
contradicts  Department  of  the  Interior 
policy  concerning  State  and  Federal 
relationships,  and  the  Master 
Memorandum  of  Understanding 
between  the  Alaska  Department  of  Fish 
and  Game  and  the  Ser\'ice. 

Our  review  found  that  the  regulation 
is  in  compliance  with  Section  1314  of 
ANILCA  and  there  is  ample  legal 
precedent  supporting  the  Service's 
authority  to  regulate  uses  on  national 
wildlife  refuges  as  needed  to  ensure 
compatibility  with  refuge  purposes  and 
legal  mandates,  and  to  protect  refuge 
resources  and  other  values.  Section 
1314  of  ANILCA  does  not  diminish  this 
authority. 

The  Service  remains  committed  to 
administering  our  mandates  and 
responsibilities  in  a  way  that  avoids 
unnecessary  interference  with  the  State 
of  Alaska's  ability  to  manage  resident 
wildlife.  However," the  Service  feels  the 
regulation  is  needed  because  the  State's 
revised  regulation  authorizing  same- 
day-airbome  shooting  of  wolves  allows, 
and  even  invites,  excessive  reliance  on 
aircraft  to  pursue  and  take  wolves, 
which  inevitably  results  in  abuse  and 
violations  of  the  Airbome  Hunting  Act 
and  exacerbates  enforcement  problems. 
The  significant  diversion  of  resource 
management  funds  needed  to 
reasonably  ensure  compliance  with  the 
Airbome  Hunting  Act  and  other 
applicable  laws  and  regulations,  when 
State  regulations  allow  same-day- 
airbome  shooting  of  wolves, 
contravenes  the  Refuge  Recreation  Act. 
Though  airplanes  serve  an  important 
role  as  a  vehicle  for  access  in  Alaska,  it 
is  evident  from  public  comments 
received  that  most  of  the  American 
public  objects  to  the  heavy  and  direct 
reliance  on  aircraft  to  locate  and  take 
wolves,  and  strongly  supports 
prohibition  of  such  activities  on  refuge 
lands.  The  Ser\'ice  repeatedly  advised 
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The  Service's  law  enforcement 
concerns  and  justifications  are  based  on 
professional  opinions  and  extensive 
experiences  of  Service  law  enforcement 
agents  in  Alaska.  Testimony  provided 
by  defendants  during  cases  involving 
prosecution  for  violations  of  the 
Airborne  Hunting  Act  corroborate  the 
Service's  law  enforcement  concerns. 

In  addition,  the  Service's  law 
enforcement  concerns  and  justifications 
for  the  proposed  rule  were  reinforced  by 
comments  received  fixim  some  Alaskan 
residents  who  have  personally 
witnessed  or  observed  that  same-day- 
airbome  take  commonly  entails  abusive 
and  illegal  practices  of  chasing,  herding 
and  harassing  wolves  with  airplanes. 
Some  wolf  hunters  and  aircraft  owners/ 
operators  indicated  that  it  is  all  but 
impossible  or  rare  to  take  wolves  same- 
day-airbome  without  violating  the 
Airbome  Hunting  Act.  Some 
commenters  made  the  point  that  the 
only  effective  means  to  take  wolves 
same-day-airbome  is  to  drive  a  wolf  to 
exhaustion  and/or  to  a  place  where  a 
hunter  can  safely  land  and  shoot  it. 

(g)  Ethics  and  Fair  Chase  for  Hunting  Do 
Not  Apply  to  Trapping 

Some  commenters  stated  same-day- 
airbome  taking  of  wolves  is  done  under 
a  State  trapping  license  and,  therefore, 
the  practice  does  not  conflict  with 
Service  policy  in  the  Refuge  Manual  or 
other  fair  chase  principles  and  ethics 
associated  with  sport  hunting. 

Based  on  the  overwhelming  majority 
of  comments  received,  this  belief  is  not 
shared  by  the  large  majority  of  the 
public,  including  most  other  sportsmen. 
The  Service  does  not  believe  that  it 
should  ignore  ethical  and  fair  chase 
considerations  that  strongly  affect 
public  perceptions  of  hunting  and 
trapping  on  refuges.  To  disregard  or  fail 
to  consider  and  respond  to  ethical 
considerations  of  fair  chase  and  other 
perceptions  and  views  shared  by  the 
majority  of  the  general  public  may 
ultimately  jeopardize  the  future  of 
hunting  and  trapping  opportunities  on 
national  wildlife  refuges. 

Alaska  regulations  allow  trappers  to 
shoot  wolves  and  other  furbearers  with 
firearms  or  any  other  legal  weapon  as  a 
lawful  method  of  trapping.  Thus,  a 
person  can  shoot  wolves  with  a  trapping 
license  as  well  as  with  a  hunting 
license.  The  Service  disagrees  with  the 
argument  that  possession  of  a  trapping 
license  exempts  a  person  from  all 
ethical  obligations  and  standards  of  fair 
chase,  particularly  when  anyone  can 
purchase  a  trapping  license  to  shoot 
wolves. 


(h)  Inconsistent  With  Federal 
Government's  Legal  Obligation  to 
Accommodate  Subsistence  Uses 

Several  commenters  expressed  views 
that  the  regulations  would  limit 
subsistence  activities  or  reduce 
traditional  trapping  opportunities  and 
are  not  in  compliance  with  Section  811 
of  ANILCA  requiring  that  subsistence 
users  have  reasonable  access  to 
subsistence  resources. 

The  regulations  apply  to  general  or 
sport  har\'est  of  wolves  and  wolverines. 
Federal  subsistence  regulations  already 
prohibit  same-day-airbome  take  of 
wolves  and  wolverines  for  subsistence 
purposes.  Access  is  not  restricted,  as 
already  discussed. 

The  Service  received  contradictory 
comments  and  views  from  Alaskan 
residents  on  the  need  and  legitimacy  of 
same-day-airbome  shooting  of  wolves  as 
customary  and  traditional  subsistence 
activity.  The  State  and  some  Alaskan 
residents,  including  some  rural 
Alaskans,  contend  that  same-day- 
airbome  or  land  and  shoot  take  of 
wolves  is  a  traditional  and  legitimate 
subsistence 'activity  that  should  be 
allowed  to  continue  on  Alaska  refuges. 
Other  Alaskan  residents  contend  it  is 
not  a  legitimate  subsistence  activity,  but 
rather  a  sport  or  recreational  activity  for 
urban  hunters  and  trappers. 

(i)  Potential  Economic  Effects  on 
Individual  Trappers 

Several  commenters  stated  that  the 
regulation  could  have  a  significant 
economic  impact  on  individual  trappers 
dependent  on  this  customary  and 
traditional  practice.  The  loss  of   > 
opportunity  for  some  trapp)ers  to  take  a 
few  or  an  occasional  wolf  while  same- 
day-airbome  could  mean  a  substantial 
reduction  in  seasonal  gross  value  of  the 
individual  trapper's  income. 

The  potential  for  such  impacts  is 
likely  minimal  but  difficult  to  ascertain 
in  light  of  contradictory  public 
responses.  The  Service  received  few 
comments  from  individuals  who 
claimed  that  the  regulation  would 
significantly  impact  them  economically 
Some  individuals  experienced  in  wolf 
hunting  and  trapping  contend  that, 
because  the  opportunity  to  shoot  wolves 
same-day-airbome  is  very  limited,  few 
wolves  are  taken  by  such  methods. 
Other  individuals  who  have  hunted  and 
trapped  wolves  indicated  that  shooting 
wolves  same-day-airborne  should  be 
allowed  because  it  constitutes  the  most 
or  only  effective  means  of  trapping 
wolves.  However,  there  is  no 
compelling  evidence  that  individuals 
are  likely  to  suffer  significant  economic 
hardship  over  loss  of  limited 
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opportunities  to  legally  shoot  wolves 
same-day-airbome. 

(j)  Relationship  Between  the  Prohibition 
of  Same-Day-Airbome  Taking  and  the 
Purposes.  Missions  and  Policies  of  the 
National  Wildlife  Refuge  System  in 
Alaska 

Some  commenters  questioned  or 
disputed  whether  there  was  any 
legitimate  relationship  between  the 
prohibitioQ  of  same-day-airbome 
shooting  of  wolves  and  wolverines  and 
the  legislative  purposes  or  missions  and 
policies  applicable  to  Alaska  refuges. 

In  addition  to  the  legislative  purposes 
of  each  refuge,  there  are  various  other 
applicable  legislative  mandates, 
missions  and  policies  which  guide  or 
must  be  considered  in  management  of 
Alaska  refuges.  Collectively,  our  legal 
mandates  and  mission  and  policy 
guidance  direct  management  emphasis 
on  Alaska  refuges  at  conserving, 
protecting  and  enhancing  fish  and 
wildlife  resources  in  their  natural 
diversity  to  meet  a  broad  spectmm  of 
public  needs  and  benefits. 

In  this  case,  the  Service  carefully 
evaluated  the  implications  of  allowing 
same-day-airbome  shooting  of  wolves 
on  Alaska  refuges.  Though  it  poses  no 
immediate  biological  threat,  there  is  no 
biological  or  management  need  for 
allowing  same-day-airbome  shooting  of 
wolves  and  very  few  people  benefit 
from  the  additional  opportunities  it 
provides.  The  Service  balanced  the 
limited  benefits  of  allowing  same-day- 
airbome  shooting  of  wolves  against  the 
associated  law  enforcement  and  ethical 
problems,  and  the  increased  law 
enforcement  costs  of  allowing  this 
activity.  The  Service  ultimately 
concluded  that  prohibition  of  same-day- 
airbome  shooting  of  wolves  and 
wolverines  would  serve  to  collectively 
benefit  or  further  the  legal  mandates, 
purposes,  missions  and  policies 
applicable  to  management  of  the 
national  wildlife  refuge  system  in 
Alaska.  Applicable  Service  policies 
conceming  ethical  standards  and  fair 
chase  were  discussed  in  the  proposed 
mie  document. 

(k)  Undermines  or  Interferes  With 
State 's  Ability  to  Control  or  Manage 
Wolves  and  Affected  Prey  Species 

Some  commenters  argued  that  the 
same-day-airbome  prohibition  takes 
away  or  undermines  an  effective 
management  tool  of  the  State  to  control 
wolf  populations  to  benefit  game 
species. 

State  officials  have  asserted  that  same- 
day-oirbome  allowances  are  intended 
only  to  provide  a  reasonable  harvest 
opportunity  for  trappers,  and  are  not 


intended  for  predator  control  or 
management  purposes.  It  is  our 
evaluation  that  the  Service's  same-day- 
airbome  prohibition  will  not  undermine 
or  interfere  with  State  wolf  management 
or  control  programs. 

(1)  Unwarranted  Restriction  of 
Opportunity  To  Continue  Traditional 
Use 

Some  commenters  argued  that  same- 
day-airbome  or  even  land  and  shoot 
methods  of  taking  wolves  in  Alaska 
constitute  traditional  uses  that  Congress 
intended  to  protect  under  provisions  of 
ANILCA.  As  such,  our  proposed 
regulation  would  eliminate  legitimate 
traditional  hunting  and  trapping 
activities  and  access  needed  in  remote 
roadless  areas  and  therefore  violates  the 
Congressional  intent  of  ANILCA.  On  the 
other  hand,  some  commenters  stated  the 
view  that  excessive  and  direct  reliance 
on  aircraft  for  taking  wolves  should  not 
be  used  or  allowed  as  replacement  for 
the  traditional  hunting  and  trapping 
skills  and  activities  that  Congress 
intended  to  protect  in  Alaska. 

The  ANILCA  provides  for  the 
continuation  of  hunting  and  trapping 
opportunities  as  legitimate  traditional 
uses  of  refuge  lands  in  Alaska,  and 
specifically  allows  use  of  aircraft  for 
access  to  and  within  refuges  for  such 
traditional  uses,  subject  to  reasonable 
regulations  and  compatibility  with 
refuge  purposes.  The  proposed  mIe  does 
not  compromise  either  of  these 
directives.  It  does  not  close  refuges  to 
hunting  or  trapping,  nor  does  it 
preclude  or  restrict  aircraft  access  for 
these  and  other  traditional  activities. 
ANILCA  does  not  direct  the  Ser\'ice  to 
ensiu^  use  of  aircraft  for  land  and  shoot 
or  related  methods  of  same-day-airborne 
shooting  of  wolves  and  other  wildlife. 
There  is  no  clear  indication,  nor  is  it 
reasonable  to  presume,  that  Congress 
intended  to  allow  such  activities  on 
public  lands,  particularly  when  they 
invite  or  result  in  chronic  violations  of 
Federal  laws  and  policies. 

(m)  Same-Day-Airborne  Methods 
Provide  the  Most  or  Only  Effective 
Alternative  Means  of  Taking  Wolves  in 
Alaska 

Several  commenters  who  indicated 
experience  in  trapping  and  hunting 
wolves  expressed  the  concern  that 
same-day-airbome  shooting 
opportunities  provide  the  only  effective 
means  or  the  most  effective  alternative 
to  taking  wolves  with  traps  and  snares 
in  the  vast  and  remote  roadless  areas  of 
Alaska.  A  few  commenters  argued  that 
.same-day-airborne  or  even  land  and 
shoot  methods  offer  more  humane  and 
more  selective  njoans  of  taking  wolves. 


Traps  and  snares  take  non-target  species 
while  same-day-airbome  methods  are 
more  selective  to  the  target  species. 

The  Service  considered  and  weighed 
such  potential  advantages  of  allowing 
same-day-airborne  shooting  wolves  and 
wolverines  against  the  problems  and 
consequences  and  found  the  problems 
outweigh  the  benefits. 

Evaluation  of  public  comments  on  the 
benefits  and  effectiveness  of  same-day- 
airbome  take  of  wolves  was  complicated 
by  the  apparent  contradiction  or 
inconsistency  in  responses  from  people 
purportedly  experienced  in  such 
methods.  Some  commenters  argued  that 
same-day-airbome  shooting  is  needed  to 
maintain  an  effective  and  selective 
method  of  taking  wolves.  Other 
experienced  wolf  hunters  and/or 
trappers  argued  that  it  should  be 
allowed  by  virtue  of  its  very  limited 
effectiveness.  They  contended  tliat 
same-day-airbome  shooting  of  wolves, 
particularly  with  the  State's  new 
requirement  to  be  300  feet  from  the 
airplane,  involves  very  difficult 
methods  that  require  considerable  skilU 
and  offer  very  limited  opportunities  to 
be  successful.  It  results  in  a  very  limited 
increase  in  harvest.  Still  other  responses 
from  some  individuals  knowledgeable 
or  experienced  in  same-day-airbome 
shooting  activities  reinforce  the 
Service's  concems  that  it  allows  or 
invites  abuse  and  violations  of  the 
Airbome  Hunting  Act  and  should  be 
prohibited. 

(n)  Advantages  and  Impacts  of  Using 
Aircraft  Exaggerated 

Some  commenters  disagreed  with 
statements  in  the  proposed  mle 
conceming  the  advantage  of  using 
aircraft  to  detect  and  kill  wildlife, 
contending  that  the  Service  exaggerated 
the  advantages  and  impacts  of  using 
aircraft  for  taking  wolves. 

As  discussed  above,  there  is 
significant  inconsistency  in  public 
comments  on  the  effectiveness  and 
impacts  of  .same-day-airborne  shooting 
of  wolves,  even  among  those 
individuals  experienced  in  such 
activities.  The  Service  recognizes  that 
opportunities  and  advantages  to  himters 
or  trappers  who  shoot  wolves  on  the 
.same-day-airbome,  as  well  as  the 
impacts  to  wolf  populations,  are 
generally  limited  when  such  activities 
are  accomplished  in  compliance  with 
the  Airborne  Hunting  Act. 
Unfortunately.  same-day-airliome 
allowances  create  significant 
enforcement  problems  and  provide 
greater  opportunity  and  advantage  to 
violators. 
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Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  aqd  Budget  under  44 
U.S.C  3501  et ; 

Environmental  IConsiderations 

This  rulemaking  is  categorically 
excluded  unden  40  Code  of  Federal 
Regulations  15d8.4  from  the 
requirements  olthe  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347)  as  an  activity  directly 
related  to  the  enforcement  of  fish  and 
wildlife  laws  ai  d  as  an  administrative 
action  that  will  have  no  potential  for 
causing  substantial  environmental 
impact. 

Economic  EfTec 

This  rulemaking 
Office  of  Manag  e 
review  under 
review  under 
Act  of  1980  (5 
been  done  to  determine 
rulemaking  wo^ld 


was  not  subject  to 
ment  and  Budget 
Eiecutive  Order  12866.  A 
Regulatory  Flexibility 
.S.C  601  et  seq.)  has 
whether  the 
have  a  significant 


the 
I 


effect  on  a  substantial  number  of  small 
entities,  which  include  businesses, 
organizations  or  governmental 
jurisdictions.  This  rulemaking  would 
have  no  significant  effect  on  such 
entities.  Public  comment  revealed  that 
trappers  who  use  aircraft  for  access 
rarely  take  free  ranging  wolves  while 
working  their  traplines  after  landing. 

List  of  Subjects  in  50  CFR  Part  36 

Aircraft,  Alaska,  Alaska  National 
Wildlife  Refuge  System,  Hunting, 
Trapping,  Wildlife,  Wildlife  refuges. 

Accordingly,  Part  36  of  Chapter  1  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  36— {AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Aulhorily:  16  U.S.C.  460(k}  et  seq.,  e68dd 
et  seq.,  742(a)  et  seq.,  3101  et  seq..  and  44 
U.S.C  3501  et  seq. 

2.  Section  36.32  is  amended  by 
adding  paragraph  icHl)(iv)  to  read  as 
follows: 


§  36.32    Taking  of  fish  and  wildlife. 

*  *  *  *  « 

(c)*  *  * 
(D*  •  • 

(iv)  It  shall  be  unlawful  for  a  person 
having  been  airborne  to  use  a  firearm  or 
any  other  weapon  to  take  or  assist  in 
taking  a  wolf  or  wolverine  until  after 
3:00  a.m.  on  the  day  following  the  day 
in  which  the  flying  occurred,  except 
that  a  trapper  may  use  a  firearm  or  any 
other  weapon  to  dispatch  a  legally 
caught  wolf  or  wolverine  in  a  trap  or 
snare  on  the  same  day  in  which  the 
flying  occurred.  This  prohibition  does 
not  apply  to  flights  on  regularly 
scheduled  commercial  airlines  between 
regularly  maintained  public  airports. 
*        •        *        *        • 

Dated:  July  18.  1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretory  for  Fish  and  Wildlife  and 

Parks. 
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Hibemia  Corp..  39569-39570 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Arkansas  river  shiner,  39532-39540 
Fat  three-ridge,  etc.  (seven  fre.shwater  mussels).  39524- 
39532 
NOTICES 

Endangered  and  threatened  species  permit  applications. 
39573 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Chlortetracycline  soluble  powder,  39438-39440 
PROPOSED  RULES 
Food  for  human  consumption: 
Crabmeat;  common  or  usual  name  regulation  amendment 
Correction.  39635 
Human  drugs: 
Labeling  policy  (OTC);  interchangeable  words; 
monograph  requirement.  39499-39501 
NOTICES 

Biological  products: 
Advertising  and  Promotional  Labeling  Staff  procedural 

guidance;  availability.  39570-39571 
Monoclonal  antibody  products  for  human  use;  points  to 
,  consider  in  manufacture  and  testing;  document 
availability.  39571-39572 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board.  39570 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  review  requests.  39543-39545 
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International  Trade  Commission 

NOTICES 

Import  investigations: 
Canned  pineapple  fruit  from— 

Thailand,  39574 
Dielectric  miniature  microwave  filters  and  multiplexers 

containing  same,  39574 
Fresh  garlic  from — 

China,  39574-39575 
Skinless  sausage  casings  and  resulting  product  ■ 

manufacturing  processes,  3957.5-39576 
Stainless  steel 4hreaded  pipe  fittings  (Class  150)  from— 
Taiwan,  39576 

Interstate  Commerce  Commission 

PROPOSED  RULES  - 

Practice  and  procedure: 
Rail  abandonments — 
Rights-of-way  used  as  trails;  rulemaking  petition 
denied.  39524     "- 
NOTICES 

Railroad  services  abandonment: 
Missouri  Pacific  Railroad  Co... 39576-39577 

Labor  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nontraditional  Employment  for  Women  Act 
demonstration  programs.  39577-39578 


NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  39632-3963.1 
Motor  vehicle  safety  standards;  exemption  petitions,  etr 

B.A.T.  Inc..  39629-39630 
•    Chrysler  Corp.,  39631-39632 

U.S.  Electricar,  Inc.,  39630-39631 

National  Institutes  of  Health 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Therion  Biologies  Corp..  39572-39573 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  39477-39478 
Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries,  39476-39477 
PROPOSED  RULES 
Endangered  and  threatened  species: 

North  and  South  Umpqua  River  sea-run  cutthroat  troui 
Correction.  39540 
NOTICES 
Meetings: 

Mid-Atlantic  Fishery  Management  Council.  39545 

New  England  Fishery  Management  Council.  .3954.5-39.54ii 


Land  Management  Bureau 

RULES 

Public  land  orders:  . 

Alaska,  39468-39469  ' 

Montana,  39469 

New  Mexico;  correction,  39635 
NOTICES 
Withdrawal  and  reservation  of  lands: 

Montana;  correction,  39635 

Oregon,  39573-39574 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings:  - 

Minority  Business  Resource  Advisory  Committee,  39578 

National  Credit  Union  Administration 
RULES  ■ 

Credit  unions: 

Loan  interest  rates.  39423-39425 
Truth  in  Savings  Act;  implementation: 

Compliance  date  extension.  3942.5-39426 
PROPOSED  RULES 
Truth  in  Savings  Act;  implementation: 

Official  staff  interpretation,  39486-39499 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Safety  belt  comfort  and  fit.  39472-39476 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Abrupt  release  of  accelerator  pedal  to  operate  stop 
lamps;  petition  denied,  39522-39524 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radioactive  wastes:  licensing  requirements: 

Low-level  waste  sites:  land  ownership  requirements. 
39485-39486 
NOTICES 
Environmental  statements;  availability,  etc.: 

Omaha  Public  Power  District,  39579 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  39579-39608 
Petitions:  Director's  decisions: 

Arizona  Public  Ser\ire  Co.  et  al.,  39608-30609 
Applications,  hearings,  determinations,  etc.: 

Jones  Inspection  Services,  39609-39610 

Toledo  Edison  Co.  et  nl..  39610-39611 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Agency  information  collection  iictivities  under  OMB 
review.  39611 

Presidential  Documents 

PROCLAMATIONS 

Special  ohsenances: 
Warsaw  Uprising,  50th  Anniversary  of  the  (Proc.  6709!. 
39671 
ADMINISTRATIVE  ORDERS 

Haiti;  humanitarian-relief  air  .services;  aircraft  insurant)' 
provision  by  Secretary  of  Transportation  (Presidenti.') 
Determination  No.  94-39  of  July  26,  1994) 
Correction,  39635 

Public  Health  Service 

See  Centers  for  Disease  ("ontrol  and  Prevention 
See  Food  and  Drug  Administration 
See  National  In.stitutes  of  Health 
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Pipeline  safety 
Personnel  p€rf( 


Special  Programs  Administration 


orming  operatHig  or  maintt;iiaju:e  actii'^rties 
en  haza^ous  liquid,  carbon  dioxide,  and  gas 
pipeline;:  training,  39506-39518 


Rural  Telephone 

NOTICES 
Meetings;  Sun<|h 


Securities  and 

NOTICES 

Self- regulatory 
Cincinnati 

Applications 
Bush  Industries 
Gabelli  Equi 
McDonald's 
Regency  Hea 
Variable  Aniiuitv 


organizations;  proposed  rule  cLonges. 
Exchange.  Inc.,  39611-39613 
t\earings.  determinations,  etc.: 
.  inc..  39613 

Trust  Inc.  et  al.,  39613-39616 
:orp.,  39616 
th  Services,  Inc.,  39616 
ity  Fund  II  Separate  A«;oum.  ,19616-39617 


Small  Businesi  Administration 

RULES 

Smail  buBiuess 

Size  protest 
NOTICES 
Applications. 

BH  Capital 


size  standards: 
irocedures.  39426-39427 

hearings,  determinations,  ate 
Pirtners.  LJ"..  .39617 
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lolicv.  39.'>68 


Agreement ; 
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Textile  Agreen  ents  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
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See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Aviation  proceedings: 
Hearings,  etc.-^ 

Aerial  Transit  Co..  39617-39618 
Employee  protedion  program  investigations;  comnjent 

request.  39618 

United  States  Information  Agency 

RULES  ■ 

Higher  education  institutions,  hospitals,  and  otlienion- 
profit  organizations;  uniform  administrative 
requirements  for  grants  and  agreements,  39440-3945,5 
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Vol.  59,  No.  148 

Wednesday,  August  3,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superinterxtent  of  Documents.  Prices  of 
new  books  are  Nsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7CFRPart406 

Nursery  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Nursery 
Crop  Insurance  regulations  effective  for 
the  1995  and  succeeding  crop  years,  by 
allowing  a  six  month  delay  in  the 
payment  of  premiums.  The  premium 
billing  date  will  be  extended  for  up  to 
six  months  from  September  30.  to 
March  31  of  the  subsequent  year 
insurance  attaches. 
EFFECTIVE  DATE:  August  3,  1994. 
FOR  FURTHER  INFORMATION  COMTACT: 
Mari  L.  Dunleavy,  Regulatory  and 
Procedural  Development,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agricuhure,  Washington,  DC  20250, 
telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regvdations  is  October  1,  1994. 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  action  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons.  The  action  will  not  have  a 
significant  economic  effect  on  the 
producers  served  by  this  voluntary  crop 


insurance  program  because  this  action 
liberalizes  the  terms  of  the  nursery  crop 
insurance  contract  for  the  insiu^d. 
Extending  credit  to  producers  may  have 
a  minor  economic  effect  on  the  insurer 
only  if  producers  do  not  pay  their 
premium.  However,  based  on  past 
experience,  non-payment  of  nursery 
crop  premiums  has  been  insignificant. 
For  years  in  which  premium  payment 
have  been  deferred,  only  two  disputes 
over  premium  payment  have  occurred. 
This  represents  less  than  one  percent  of 
the  total  nursery  crop  policies 
purchased.  As  these  disputes  have  not 
yet  been  resolved,  all  premiums  may 
potentially  be  paid.  Further,  FCIC  vvill 
administratively  extend  the  date  for 
payment  by  the  reinsured  company 
when  necessary  to  be  consistent  with 
the  final  date  the  insured  is  required  to 
submit  premium  pajrment.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact,  Statement  is 
needed. 

This  amendment  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  chapter  35,  the  Paperwork 
Reduction  Act. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  the  policies  and 
procedures  contained  in  this  rule  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  The  policies 
and  procedures  in  this  rule  will  not 
have  an  increased  substantial  direct 
effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 


This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  are  not 
retroactive  and  vnll  preempt  state  and 
local  laws  to  the  extent  such  state  and 
local  laws  are  inconsistent  therewith. 
The  administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J 
must  be  exhausted  before  judicial  action 
may  be  brought  for  actions  taken  under 
this  policy  or  before  any  proceedings  for 
the  imposition  of  civil  penalties  under 
7  U.S.C.  1506  or  under  the  Program 
Fraud  Civil  Remedies  may  be  effective. 

Following  pubhcation  of  this  rule  as 
proposed,  the  public  was  given  15  days 
in  which  to  submit  comments,  data,  and 
opinions.  No  comments  were  received, 
however,  a  non-substantive  change  has 
been  made  to  the  amended  language. 
Accordingly,  this  rule  is  hereby  issued 
as  final. 

Background 

The  nursery  crop  insurance  policy  is 
the  only  Federal  crop  insurance  policy 
that  requires  premium  payment  in  full 
prior  to  insurance  attachment.  Premium 
for  other  Federal  crop  insurance  policies 
can  be  paid  later,  usually  at  or  near 
harvest.  FCIC  took  such  action  for  the 
1993  and  1994  crop  years. 
Discontinuing  this  practice  would  be 
burdensome  to  the  insured,  therefore, 
FQC  intends  to  continue  to  allow  the 
later  payment  of  premiums.  The 
insurance  premium  will  be  changed 
froin  September  30  preceding  the  crop 
year,  to  March  31  of  the  crop  year. 

List  of  Subjects  in  7  CFR  Fart  406 

Crop  Insurance,  Nursery,  Premium 
deferred. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Nursery  Crop  Insurance  Regulations 
(7  CFR  part  406)  effective  for  the  1995 
and  subsequent  crop  years,  by  amending 
the  provisions  for  coverage.  This  rule 
amends  the  regulations  set  forth  herein 
in  the  following  instances: 

1.  The  authority  citation  for  7  CFR 
part  406  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506.  1516. 

2.  Section  4Q6.7  is  amended  in  the 
contract  by  revising  subsection  5.a  to 
read  as  follows: 


39414     Fee  era!  Register  /  Vol.  59.  No.  148  /  Wednesday,  August  3,  1994  /  Rules  and  Regulations 


§  406.7    The  a;  plication  and  policy. 


Pre  IB 


5.  Annual 
a.  The  annual 
payable  on  or  b4fore 
each  crop  year 
when  the  polic) 
will  begin  to 
year.  Premium 
termination  dati 


and 


accrue 


Done  in 
Kenneth  D.  Ack^iman 

Manager,  Feden  I 
Corporation 
[FR  Doc.  94- 

HLLINQ  CODE  34ld-0ft-M 


lum. 
premium  is  earned  and 

September  30  preceding 
will  be  earned  in  full 
becomes  effective.  Interest 
on  March  31  of  the  crop 
ill  be  delinquent  on  the 


Washington,  DC.  on  July  20, 1994. 
man, 
Crop  Insurance 

18^5  Filed  a-2-94;  8:45  am] 


Agricultural  h  arketing  Service 

7  CFR  Part  90i  i 

[Docket  No.  FVS  4-906-1 IFR] 

Oranges  and  (irapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  of  Texas; 
Expenses  and  Assessment  Rate  for 
the  1994-95  Fiscal  Year 

AGENCY:  Agrici  iltural  Marketing  Service, 

USDA. 

ACTION:  Interin  i  final  rule  with  request 

for  comments. 


SUMMARY:  This  interim  final  rule 
authorizes  exp  jnditures  and  establishes 
an  assessment  rate  for  the  Texas  Valley 
Citrus  Commit  ee  (TVCC)  under 
Marketing  Ord  ;r  (M.O.)  No.  906  for  the 
1994-95  fiscal  year.  Authorization  of 
this  budget  em  bias  the  TVCC  to  incur 
expenses  that  <  re  reasonable  and 
necessary  to  at  minister  this  program. 
Funds  to  admi  nster  this  program  are 
derived  from  a  ;sessments  on  handlers. 
DATES:  Effectiv  ;  beginning  August  1, 
1994,  through  uly  31,  1995.  Comments 
received  by  Se  )tember  2,  1994,  will  be 
considered  pri  ir  to  issuance  of  a  final 
rule. 

ADDRESSES:  Int  jrested  persons  are 
invited  to  subn  lit  written  comments 
concerning  thii  interim  final  rule. 
Comments  mui  t  be  sent  in  triplicate  to 
the  Docket  Clei  k.  Fruit  and  Vegetable 
Division,  AMS  USDA,  P.O.  Box  96456, 
Room  2523-S,  A^ashington,  D.C.  20090- 
6456.  Fax  #  (20  2)  720-5698.  Comments 
should  referent  e  the  docket  number  and 
the  date  and  pa  ?e  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  pi  blic  inspection  in  the 
Office  of  the  D(  cket  Clerk  during  regular 
business  hours 

FOR  FURTHER  IN  FORMATION  CONTACT: 
e,  Marketing  Order 
Branch,  Fruit  and 
Vegetable  Divis  ion.  AMS,  USDA,  P.O. 
Box  96456.  Ro4m  2523-S,  Washington. 


Britthany  Bead 
Administration 


D.C.  20090-6456.  telephone:  (202)  720- 
5127;  or  Belinda  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1313 
East  Hackberry,  McAllen,  Texas  78501, 
telephone:  (210)  682-2833. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
906  [7  CFR  Part  906]  regulating  the 
handling  of  oranges  and  grapefruit 
grovim  in  the  lower  Rio  Grande  Valley 
in  Texas.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  oranges  and  grapefruit  grown  in 
Texas  are  subject  to  assessme.nts.  It  is 
intended  that  the  assessment  rate 
specified  herein  will  be  applicable  to  all 
assessable  citrus  fruit  handled  during 
the  1994-95  fiscal  year,  beginning 
August  1, 1994,  through  July  31, 1995. 
This  interim  final  rule  wrill  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibifity  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  135  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  2.500  orange  and 
grapefruit  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  §  121.601]  as 
thosgjiaving  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  orange  and  grapefruit 
marketing  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  citrus  fruit 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  TVCC,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  TVCC  are  handlers  and 
producers  of  Texas  oranges  and 
grapefruit.  They  are  familiar  with  the 
TVCC's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area,  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
TVCC's  budget  is  formulated  and- 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  TVCC  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  oranges  and  grapefruit. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  provide  sufficient 
income  to  pay  the  TVCC's  expected 
expenses. 

The  TVCC  met  on  May  10,  1994,  and 
unanimously  recommended  total 
expenses  of  $1,141,944  and  an 
assessment  rate  of  $0.16  per  '^'lo  bushel 
carton  for  the  1994-95  fiscal  year.  In 
comparison,  the  1993-94  fiscal  year 
expense  amount  was  $984,319,  which  is 
$157,625  less  than  the  recommended 
$1,141,944  for  this  season  and  the 
assessment  rate  was  $0.15.  which  is 
$0.01  less  than  that  recommended  for 
the  1993-94  fiscal  year-. 
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Assessment  income  for  the  1994-95 
fiscal  year  is  expected  to  amount  to 
$960,000  based  upon  estimated  fresh 
domestic  shipments  of  6  million  cartons 
of  oranges  and  grapefruit.  This,  in 
addition  to  a  withdrawal  of  $181,944 
from  the  TVCC's  reserve  fund,  should  be 
adequate  to  cover  budgeted  expenses.  In 
comparison,  the  assessment  income  for 
the  1993-94  fiscal  year  was  estimated  at 
$825,000  based  upon  anticipated  fresh 
domestic  shipments  of  5.5  million 
cartons  of  oranges  and  grapefruit. 

Funds  in  the  reserve  at  the  end  of  the 
fiscal  year,  estimated  at  $276,468,  will 
be  within  the  maximum  permitted  by 
the  ordCT  of  one  fiscal  year's  expenses. 

Major  expense  categories  for  the 
1994-95  fiscal  year  include  $132,444  for 
shared  administrative  expenses  with  the 
South  Texas  Onion  and  Melon 
Committees,  $650,000  for  advertising, 
compared  to  $723,425  for  the  1993-94 
fiscal  year,  and  $174,000  for  the 
Mexican  Fruit  Fly  support  program. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  TVCC  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  pubUc  interest  to 
give  prehminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  Uiis  actimi  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  TVCC  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the  TVCC 
begins  August  1, 1994,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  oranges  and  grapefrotit 
handled  during  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  TVCC  at  a 
public  meeting  and  which  is  similar  to 
budgets  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 


comment  period,  and  all  commenti 
timely  received  will  be  considered  pnor 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  wilt  not  appear  in  the 
annual  Ccxle  of  Federal  Regulations. 

2.  A  new  §  906.234  is  added  to  read 
as  follows: 

§  906.234    Expenses  and  assessment  rate. 

Expenses  of  $1,141,944  by  the  Texas 
Valley  Citrus  Committee  are  authorized 
and  an  assessment  rate  of  $0.16  per  Vio 
carton  on  assessable  oranges  and 
grapefruit  is  established  for  the  fiscal 
year  ending  July  31, 1995.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  July  28.  1994. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-18881  Filed  8-2-94;  8:45  am} 
BILUNG  CODE  34tO-02-P 


7  CFR  Parts  922,  923,  and  924 
[Docket  No.  FV94-922-21FRJ 

Expenses  and  Assessment  Rates  for 
the  1994-95  Fiscal  Year  for  Specified 
Marketing  Orders 

AGENCY:  Agricidtural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interirn  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  1994-95  fiscal 
year  for  Marketing  Orders  (M.O.)  No.'s 
922  and  923,  covering  apricots  and 
sweet  cherries  grown  in  designated 
counties  in  Washington,  and  M.O.  No. 
924  covering  fresh  prunes  grown  in 
designated  counties  in  Washington  and 
in  Umatilla  County,  Oregon. 
Authorization  of  these  budgets  enables 
the  Washington  Apricot  Marketing 
Committee,  the  Washington  Cherry 
Marketing  Committee,  and  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  (Committees) 
established  under  these  marketing 


orders  to  incur  expenses  that  are 
reasonable  and  necessary  to  adinmistf  r 
the  programs.  Funds  to  administer  the 
programs  are  derived  fixjm  assessments 
on  handlers. 

DATES:  Effective  beginning  April  1 . 
1994,  through  March  31,  1995. 
Comments  must  be  received  by 
September  2,  1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  b«? 
sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456;  or  by 
FAX:  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Gcrk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2523-S,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
5127;  or  Teresa  Hutchinson,  Northw»?st 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1220 
SW  Third  Avenue,  Room  369,  Portland. 
OR  97204;  telephone:  (503)  326-2724. 
SJPPtEMENTARY  INFO»»IATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreements  and  Marketing 
Order  No.  922  [7  CFR  Part  922] 
regulating  the  handling  of  apricots 
grown  in  designated  counties  in 
Washington;  Marketing  Order  No.  923  [7 
CFR  Part  923]  regulating  the  handling  of 
sweet  cherries  grown  in  designated 
counties  in  Washington;  and  Marketing 
Order  No.  924  [7  CFR  Part  924] 
regulating  the  handling  of  fresh  prunes 
grown  in  designated  counties  in 
Washington  and  in  Umatilla  County, 
Oregon.  The  marketing  agreements  and 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U  S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  apricots  and  sweet  cherries 
grown  in  designated  counties  in 
Washington,  and  fresh  prunes  grown  in 
designated  counties  in  Washington  and 
in  Umatilla  County,  Oregon  are  subject 
to  as.ses.sments.  It  is  intended  that  the 
assessment  rates  specified  herein  will  be 
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applicable  to  a  1  assessable  apricots, 
sweet  cherries,  and  fresh  prunes 
handled  durinj ;  the  1994-95  fiscal  year, 
which  began  April  1,  1994,  through 
March  31, 199;  i.  This  interim  final  rule 
will  not  preem  }t  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  m  ist  be  exhausted  before 
parties  may  fih  suit  in  court.  Under 
section  608c(ll  )(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretiary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  mposed  in  connection 
with  the  order  s  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  affoi  ded  the  opportunity  for 
a  hearing  on  th !  petition.  After  the 
hearing,  the  S&  :retary  would  rule  on  the 
petition.  The  A  zt  provides  that  the 
district  court  o  the  United  States  in  any 
district  in  whic  i  the  handler  is  an 
inhabitant,  or  Has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition]  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  ifce  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  ( >f  the  Agricultural 
Marketing  Serv  ce  (AMS)  has 
considered  the  jconomic  impact  of  this 
rule  on  small  ei  itities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjec  I  to  such  actions  in  order 
that  small  busii  lesses  will  not  be  unduly 
or  disproportio  lately  burdened. 
Marketing  orde-s  issued  pursuant  to  the 
Act,  and  rules  i  jsued  thereunder,  are 
unique  in  that  I  ley  are  brought  about 
through  group  i  iction  of  essentially 
small  entities  a  :ting  on  their  own 
behalf.  Thus,  b(  ith  statutes  have  small 
entity  orientati(m  and  compatibility. 

There  are  abc  ut  55  handlers  of 
Washington  ap:  icots,  55  handlers  of 
Washington  sw  »et  cherries,  and  30 
handlers  of  Wa  ;hington-Oregon  fresh 
prunes  subject  o  regulation  under  their 
respective  marl  eting  orders.  In  addition, 
there  are  about  190  Washington  apricot 
producers,  1,1GD  Washington  sweet 
cherry  produce 's,  and  350  Washington- 
Oregon  fresh  pi  une  producers  in  the 
respective  production  areas.  Small 
agricultural  pre  ducers  have  been 
defined  by  the  i  Small  Business 

[13  CFR  121.601]  as 
those  having  ar  nual  receipts  of  less  than 
$500,000,  and  s  mall  agricultural  service 
firms  are  define  d  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  thes  9  handlers  and 


producers  may  be  classified  as  small 
entities. 

An  annual  budget  of  expenses  is 
prepared  by  each  marketing  order 
committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  handlers  and 
producers  of  the  regulated  commodities. 
They  are  familiar  with  the  Committees' 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  Committee  is  derived  by  dividing 
anticipated  expenses  by  the  tons  of  fresh 
fruit  expected  to  be  shipped  under  the 
order.  Because  the  rates  are  applied  to 
actual  shipments,  they  must  be 
established  at  rates  which  will  produce 
sufficient  income  to  pay  the 
Committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  Committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  Committees  will 
have  funds  to  pay  their  expenses. 

The  Washington  Apricot  Marketing 
Committee  met  on  May  16,  1994,  and 
unanimously  recommended  1994-95 
expenditures  of  $13,602,  which  is 
$1,216  more  in  expenses  than  the 
$12,386  amount  that  was  recommended 
for  the  1993-94  fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.00  per  ton  of  fresh  apricots,  which  is 
a  decrease  of  $2.50  in  the  assessment 
rate.  In  comparison,  the  1993-94 
assessment  rate  was  $2.50  per  ton.  The 
Committee  unanimously  recommended 
bringing  forward  its  reserve  fund  of 
$22,170  to  pay  budgeted  expenses  for 
the  1994-95  fiscal  year  as  an  alternative 
to  charging  handlers  an  assessment  rate. 
Shipments  of  fresh  apricots  are 
estimated  at  5,200  tons. 

Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year,  estimated  at  $8,568, 
will  be  within  the  maximum  permitted 
by  the  order  of  one  fiscal  year's 
expenses. 

The  Washington  Cherry  Marketing 
Committee  met  on  May  17, 1994,  and 
unanimously  recommended  1994-95 
expenses  of  $100,213  and  an  assessment 
rate  of  $1.00  per  ton  of  sweet  cherries. 
In  comparison,  1993-94  budgeted 
expenses  were  $139,313.  with  an 
approved  assessment  rate  of  $3.00  per 
ton.  This  represents  a  $39,100  decrease 
in  expenses  and  a  $2.00  decrease  in  the 


assessment  rate  from  the  amounts 
recommended  for  the  current  fiscal  year. 

The  assessment  rate,  when  applied  to 
anticipated  shipments  of  40,000  tons  of 
cherries,  would  yield  $40,000  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee's  reserve  to  cover 
additional  expenses. 

Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year,  estimated  at 
$74,695,  will  be  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
year's  expenses. 

The  Washington-Oregon  Fresh  Prune 
Marketing  Committee  met  on  June  1 , 
1994,  and  recommended  1994-95 
expenses  of  $18,760,  which  represents  a 
$8,042  decrease  in  expenses  from  the 
$26,802  that  was  recommended  for 
1993-94  fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$1.00  per  ton  of  fresh  prunes.  In 
comparison,  this  is  $2.00  less  than  the 
$3.00  per  ton  assessment  rate  that  was 
approved  for  the  previous  fiscal  year. 
Shipments  of  fresh  prunes  for  1994  are 
estimated  at  6,500  tons,  which  would 
yield  56.500  in  assessment  income. 
Adequate  funds  exist  in  the  Committee's 
reserve  to  cover  additional  expenses. 

Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year,  estimated  at 
$22,800,  will  be  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
year's  expenses. 

Major  expense  categories  for  the 
Committees  are  for  the  administration  of 
these  marketing  orders  and  for  fresh 
prune  research  and  sweet  cherry  market 
development  activities.  Administrative 
expenses  include  those  for  salaries, 
travel,  and  office  operations.  The  stone 
fruit  marketing  Committees  share  office 
expenses,  based  on  an  agreement  arnong 
the  Committees. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  information 
and  recommendations  submitted  by  the 
Committees  and  other  available 
information,  it  is  hereby  found  that  this 
rule  as  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessar> , 
and  contrary  to  the  public  interest  to 
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give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause  - 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1994-95  fiscal 
year  for  the  Committees  began  April  1. 
1994.  and  the  marketing  orders  require 
that  the  rates  of  assessment  for  the  fiscal 
year  apply  to  all  assessable  apricots, 
sweet  cherries,  and  fresh  prunes 
handled  during  the  fiscal  year;  and  (3) 
this  interim  final  rule  provides  a  30-dav 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects 

/-  CFR  Part  922 

Apricots,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. , 

7  CFR  Port  923 

Cherries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  924 

Marketing  agreements,  Plums.'  Prunes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  922,  923,  and  924 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  922,  923,  and  924  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Note:  These  sections  will  not  appear  in  Ihe 
Code  of  Federal  Regulations. 

PART  922— APRICOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 

2.  A  new  §  922.233  is  added  to  read 
as  follows: 

§  922.233    Expenses  and  assessment  rate. 

Expenses  of  $13,602  by  the 
Washington  Apricot  Marketing 
Committee  are  authorized  for  the  fiscal 
year  ending  March  31, 1995. 

PART  923— SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

3.  A  new  §  923.234  is  added  to  read 
as  follows: 

§  923.234    Expenses  and  assessment  rate. 

Expenses  of  $100,213  by  the 
Washington  Cherr>  Marketing 
Committee  are  authorized,  and  an 
assessment  rate  of  $1 .00  per  ton  is 


estabhshed  for  the  fiscal  year  enduig 
March  31,  1995.  Any  unexpended  funds 
may  be  carried  over  as  a  reserve. 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  UMATILLA 
COUNTY,  OREGON 

4.  A  new  §924.234  is  added  to  read 
as  follows: 

§  924.234    Expenses  and  assessmeni  rate. 

Expenses  of  $18,760  by  ihe 
Washington-Oregon  Fresh  Prunp 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  Si. 00  per  ton 
of  assessable  prunes  is  established  for 
the  fiscal  year  ending  March  31,  1995. 
Any  unexpended  fiinds  may  be  carried 
over  as  a  reserve. 

Dated:  luly  28.  1004. 

Terry  C.  Long, 

Acting  Deputy  Dirfr  tor,  Fruitnnd  Vigt-tublf 
Division. 

|FR  Doc.  94-18880  Filed  8-J-04:  8.45  am] 
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7  CFR  Part  981 

[Docket  No.  FV94-981-2IFR) 

Almonds  Grown  in  California;  Revision 
of  the  Definition  of  Inedible  Kernel 

AGENCY:  Agricultural  Marketing  Service, 

I'SDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  revises 
the  definition  of  inedible  kernel 
established  under  the  administrative 
rules  and  regulations  of  the  Federal 
marketing  order  for  California  almonds. 
This  revised  definition  of  inedible 
kernel  will  better  reflect  handler 
processing  capabilities  and  will  be  more 
equitable  to  growers  and  handlers.  This 
rule  is  based  on  a  unanimous 
recommendation  of  the  Almond  Board 
of  Cahfornia  (Board),  which  is 
responsible  for  local  administration  of^ 
the  order. 

DATES:  Effective  on  August  3,  1994. 
Comments  which  are  received  by 
September  2, 1994  will  be  considered   . 
prior  to  issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX 
Number  (202)  720-5698.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal    . 


Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  Room  2523-S.,  P.O.  Bo\ 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509,  or  fax  (202) 
720-5698,  or  Martin  Engeler,  Assistant 
Officer-jn-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  2202  Monterey 
.Street,  Suite  102-B,  Fresno,  California 
93721:  (209)  487-5901,  or  fax  (209)  487- 
5906. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
981  (7  CFR  Part  981),  both  as  amende.! 
regulating  the  handling  of  almonds 
grown  in  California.  The  marketing 
agreement  and  order  are  authorized  b\ 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Art 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
accordance  with  Executive  Order  128b<> 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Ju.stice  Reform.  This  interim  final 
rule  is  not  intended  to  have  retroiu  tivo 
effect.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  pro\  ision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretar}''s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
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considered  the  i  iconomic  impact  of  this 
interim  final  rule  on  small  entities. 

The  purpose  ef  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  busiiKsses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordess  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  tiey  are  brought  about 
through  group  a  ction  of  essentially 
small  entities  at  ting  on  their  own 
b«half.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  that  are  subject  to  regulation 
under  the  marki  ting  order  and 
approximately  >  .000  producers  in  the 
regnlaled  area,  imall  agricultural 
service  firms  ha  /e  been  defined  by  the 
Small  Business  administration  (13  CFR 
121.601)  as  thos  b  whose  annual  receipts 
are  less  than  $5,  DOO.OOO  and  small 
agricultural  pro*  iucers  are  defined  as 
those  having  an  lual  receipts  of  less  than 
$500,000.  The  r  lajority  of  the  almond 
producers  and  b  andiers  may  be 
cla5;sified  as  small  entities. 

This  rule  revi  les  the  definition  of 
inedible  kernel  n  §  981.408— Subpart— 
Administrative  lules  and  Regulations 
by  excluding  all  aond  kernels,  pieces,  or 
particles  of  alm(  ind  kernels  with  web 
and  frass  from  b  sing  considered 
inedible  almont  s. 

The  processin  g  of  almonds  involves 
various  steps  laJ  :en  by  growers  and 
handlers  prior  ti  i  shipment  to  market.  lu 
most  situations,  growers  initially  take 
their  almonds  tc  a  huller/sheller 
operation  wherf  the  hulls  and  shells  are 
mechanically  re  noved.  The  almonds  are 
then  delivered  t  >  a  handler,  who  has  the 
almonds  inspec  ed  by  the  Federal-State 
Inspection  Serv  ce.  The  inspector 
determines  the  »ercentage  of  inedible 
almond  kernels  in  a  sample,  as  defined 
in  section  981.4  )8.  Based  upon  the 
inspection,  grov  ers  are  paid  by  the 
handlers  for  the  marketable  almonds  in 
the  lot. 

The  quality  c(  mtrol  provisions  of  the 
marketing  order  are  designed  to  provide 
procedures  to  re  move  inedible  almonds 
fn)m  human  cor  sumption  channels. 
Under  this  prog  'am.  handlers  incur  a 
disposition  obli  Ration  of  inedible 
almonds,  based  on  the  inspection 
results.  Section  981.442  specifies  that 
the  weight  of  in  idible  kernels  in  excess 
of  1  percent  oft  \e  inedible  kernel 
weight  in  the  lo  determined  by  USDA 
constitutes  the  inedible  disposition 
obligation.  In  or  ier  to  meet  this 
disposition  obli  ;ation,  handlers 
normally  deUve  •  packer  pickouts. 
kernels  rejected  in  blanching,  pieces  of 
kernel,  meal  ace  umulated  in 
:iianufacturing,  jr  other  material  to 


crushers,  feed  manufacturers,  feeders  or 
dealers  in  nut  wastes  on  record  with  the 
Board  as  accepted  users. 

In  order  to  ensure  that  the  inedible 
kernels  are  diverted  to  non-human 
consumption  channels,  the  Board 
maintains  a  list  of  approved  accepted 
users,  which  includes  feedlots  and  oil 
mills.  Handlers  notify  the  Board  at  least 
72  hours  prior  to  making  delivery  to  an 
accepted  User  so  the  Board,  at  its  option, 
caji  witness  the  disposition. 

.Section  981.8  of  the  marketing  order 
defines  inedible  kernel  as  meaning  "a 
kernel,  piece,  or  particle  of  almond  . 
kernel  with  any  defect  scored  as  serious 
damage,  or  damage  due  to  mold.  guin. 
shrivel,  or  brown  spot,  as  defined  in  the 
I  Inited  States  Standards  for  Shelled 
Almonds  or  which  has  embedded  dirt 
not  easily  removed  by  washing."  This 
section  authorizes  modification  of  the 
definition  by  the  Board  with  the 
approval  of  the  Secretary.  Currently,  the 
definition  under  §  981.408  of  the 
regulations  defines  an  inedible  kernel  as 
"a  kernel,  piece,  or  particle  of  almond 
kernel  with  any  defect  scored  as  serious 
damage,  or  damage  due  to  mold,  gum, 
shrivel,  or  brown  spot,  as  defined  in  the 
United  States  Standards  for  Shelled 
Almonds  or  which  has  embedded  dirt  or 
other  foreign  material  not  easily 
removed  by  washing."  Kernels  or  kernel 
pieces  with  any  defect  scored  as  serious 
damage  are  considered  inedible  kernels. 

Section  51.2130  of  the  U.S.  Standards 
for  Grades  of  Shelled  Almonds  defines 
serious  damage  as  "any  defect  which 
makes  a  kernel  or  piece  of  kernel 
unsuitable  for  human  consumption,  and 
includes  decay,  rancidity,  insect  injury 
and  damage  by  mold."  Section  51,2123 
of  the  Standards  defines  "insect  injury" 
to  mean  that  "the  insect,  web,  or  frass 
is  present  or  there  is  definite  evidence 
of  insect  feeding." 

The  way  the  definition  is  currently 
applied,  web  or  frass  is  considered 
serious  damage  by  insect  injury  and 
when  present  and  noted  on  the 
incoming  inspection,  causes  the 
almonds  so  affected  to  be  classified  as 
inedible.  As  stated  previously,  handlers 
pay  their  growers  based  on  the 
percentage  of  marketable  almonds  in  the 
lot.  Handlers  do  not  pay  growers  for 
almonds  classified  as  inedible.  Web  and 
frass  can  be  removed  from  the  kernels 
or  kernel  pieces  during  nonnal 
processing,  thus  making  them  suitable 
for  human  consumption.  Because 
handlers  pay  growers  based  on  the 
marketable  almonds  in  each  lot  prior  to 
processing,  growers  are  not 
compensated  for  any  additional 
marketable  almonds  made  available  due 
to  web  or  frass  removal  after  processing 


Handlers  disposition  obligations  are 
based  on  the  inedible  kernel  content 
found  in  the  lot  prior  to  processing. 
When  the  web  and  frass  are  removed 
during  processing,  those  kernels  become 
marketable,  thus  making  it  difficult  to 
generate  enough  inedible  almonds  to 
meet  the  disposition  obligation  with 
inedible  almonds.  Handlers  then  often 
purchase  a  mixture  of  inedible  almonds 
and  foreign  material  such  as  hulls, 
shells,  etc..  mixed  with  almond  meats 
from  a  hulling  and/or  shelling  operation 
to  satisfy  their  disposition  obligation.  It 
has  been  determined  that  the  revision  of 
the  definition  of  inedible  kernel  will 
make  it  easier  for  handlers  to  meet  their 
inedible  obligations  because  the 
disposition  obligations  will  more 
accurately  reflect  the  inedible 
percentage  determined  by  the  incoming 
inspection.  This  rule  will  better  address 
the  intent  of  the  quality  control 
program. 

For  these  reasons,  the  Board  and  its 
Quality  Control  Committee  developed 
plans  to  further  revise  the  definition.  As 
a  result,  the  Board  unanimously 
recommended  on  May  16,  1994.  to 
revise  tlie  definition  of  inedible  kernel 
to  eliminate  kernels  with  attached  frass 
and  webbing  from  being  classified  as 
insect  injury  and  therefore,  inedible. 
This  rule  will  not  affect  the  U.S. 
Standards  for  Grades  of  Shelled 
Almonds. 

This  revision  is  expected  to  improve 
the  quality  control  program  by  making 
the  definition  of  inedible  kernel  better 
reflect  handler  processing  capabilities 
and  providing  more  equity  for  handlers 
and  growers.  It  may  also  result  in 
growers  being  paid  for  marketable 
almonds  which  are  currently  being  . 
scored  as  inedible  on  incoming 
inspections  and  may  result  in  higher 
returns  to  growers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this  .. 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  .set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause, 
that  it  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes 
requirements  currently  in  effect;  (2)  this 
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rule  should  be  made  effective  as  close 
to  the  beginning  of  the  1994-95  crop 
year  as  possible  to  be  equitable  and 
beneficial  to  growers  and  handlers:  (3) 
this  rule  was  unanimously 
recommended  at  a  public  meeting  and 
all  interested  persons  had  an 
opportunity  to  provide  input;  (4)  this 
-rule  is  not  controversial;  and  (5)  this' 
rule  provides  a  30-day  comment  period, 
and  any  comments  received  will  be 
considered  prior  to  finalization. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts.  Reporting  and  recording 
'requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

.    1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  981.408  is  revised  to.  read 
as  follows: 

§981.408    Inedible  kernel. 

Pursuant  to  §  981.8,  the  definition  of 
inedible  kernel  is  modified  to  mean  a 
kernel,  piece,  or  particle  of  almond 
kernel  with  any  defect  scored  as  serious 
damage,  or  damage  due  to  mold,  gum, 
shrivel,  or  brown  spot,  as  defined  in  the 
United  States  Standards  for  Shelled 
Almonds,  or  which  has  embedded  dirt 
or  other  foreign  material  not  easily 
removed  by  washing:  Provided,  That  the 
presence  of  web  or  frass  shall  not  be 
considered  serious  damage  for  the 
purposes  of  determining  inedible 
kernels,  pieces,  or  particles  of  almond 
kefrrels. 

Dated:  July  28,  1994. 
Eric  M.  Forman, 

Dt^puty  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-18877  Filed  8-2-94;  8:45  ami 
BILLING  CODE  341(M)2-P  "     " 


7  CFR  Part  997 

[Docket  NO.  FV94-997-1 IFR] 

Assessment  Obligation  for  1994-95 
Crop  Year  Peanuts  Under  7  CFR  Part 
997;  Peanuts  Not  Subject  to  Peanut 
Marketing  Agreement  No.  146 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  interim  rule  will 
implement  Public  Law  103-66.  That  law 


requires  the  Department  to  impose  an 
administrative  assessment  on  peanuts 
received  or  acquired  for  the  account  of 
handlers  who  are  not  signatory  (non-  • 
signatory  handlers)  to  Peanut  Marketing 
Agreement  No.  146  (Agreement).  The 
assessment  rate  of  $.60  per  net  ton  of 
farmers  stock  peanuts  for  the  1994-95 
crop  year  will  be  the  same  as  the 
administrative  assessment  established 
by  the  Department  and  applied  to 
handlers  under  the  Agreement. 
EFFECTIVE  DATE:  The  interim  final  rule  is 
effective  August  3.  1994.  Comments 
which  are  received  by  September  2, 
1 994  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456.  Room  2523-S, 
Washington.  D.C.  20090-6456.  FAX 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION:  Richard 
Lower  or  Mark  Slupek.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  Room 
2523-S,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
2020,  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  pursuant  to 
the  requirements  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  U.S.C.  601-674).  and  as 
further  amended  December  12, 1989, 
Public  Law  101-220,  section  4(1).  (2). 
103  Stat.  1878,  and  August  10,  1993, 
Public  Law  103-66.  section  8b(b)(l),  107 
Stat.  312. 

The  Department  is  issuing  this 
interim  final  rule  in  conformance  with 
■Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  justice 
Reform.  The  Department  will  establish  a 
1994-95  crop  year  assessment  rate 
applicable  to  non-signatory  handlers 
effective  July  1,  1994-June  30.  1995. 
Segregation  1  farmers  stock  peanuts 
received  or  acquired  by  non-signatory 
handlers  during  that  crop  year  will  be 
subject  to  the  assessment.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  interim  final  rule. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  45  handlers 
of  peanuts  who  have  not  signed  the 
Agreement  and,  thus,  will  be  subject  l<j 
the  regulations  proposed  herein.  The 
Small  Business  Administration  now 
defines  small  agricultural  service  firms 
(13  CFR  121.601)  as  those  having  annual 
receipts  of  less  than  S5.000.000  and 
small  agricultural  producers  as  those 
whose  annual  receipts  are  less  than 
3500.000.  A  majority  of  non-signatory 
handlers  and  peanut  producers  may  be 
classified  as  small  entities. 

Since  aflatoxin  was  found  in  peanuts 
in  the  mid-1960's.  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  Ln  peanuts  and 
peanut  products.  The  Agreement  was 
established  in  1965  and  plays  a  verv 
important  role  in  the  industry's  quality 
control  efforts.  The  Peanut 
Administrative  Committee  (Committee) 
was  established  by  the  Agreement  .ind 
works  with  the  Department  in 
administering  the  marketing  agreement 
program.  Approximately  95  percent  of 
the  area  peanut  crop  is  marketed  by 
handlers  who  are  signatory  to  the 
.Agreement.  Requirements  established 
pursuant  to  the  Agreement  provide  that 
farmers  stock  peanuts  with  visible 
Aspergillus  flavus  mold  (the  principal 
source  of  aflatoxin)  must  be  diverted  to 
non-edible  uses.  Each  lot  of  shelled 
peanuts  destined  for  edible  channels 
must  be  officially  sampled  and 
chemically  tested  for  aflatoxin  by  the 
Department  or  in  laboratories  approved 
by  the  Committee. 

Public  Law  101-220.  enacted 
December  12.  1989.  amended  section 
608b  of  the  Act  to  require  that  all 
peanuts  handled  by  persons  who  have 
not  entered  into  the  Agreement  (non- 
signers)  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  Approximately  5 
percent  of  the  U.S.  peanut  crop  is 
marketed  by  non-signer  handlers. 

Under  the  non-signer  provisions,  no 
peanuts  may  be  sold  or  otherwise 
disposed  offer  human  consumption  if 
the  peanuts  fail  to  meet  the  quality 
requirements  of  the  Agreement. 
Regulations  to  implement  Pub.  L.  101- 
220  were  issued  and  made  effective  on 
December  4.  1990  [55  FR  49980]  and 
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amended  sevei^l  times  thereafter,  and 
are  published  in  7  CFR  part  997.  All 
such  amendm^ts  were  made  to  ensure 
that  the  non-signer  handling 
requirements  timain  consistent  with 
modifications  tp  the  handling 
requirements  a{)plied  to  signatory 
handlers  undei  the  Agreement. 

Public  Law  103-66  (107  Stat.  312). 
enacted  Augusj  10, 1993,  provides  for 
mandatory  ass<i8sment  of  fanner's  stock 
peanuts  acquired  by  non-signatoiy 
peanut  handlers.  Under  this  law. 
paragraph  (b)  of  section  1001,  of  the 
Agricultural  Raconciliation  Act  of  1993, 
specifies  that:  m)  Any  assessment 
(except  indemnification  assessments) 
imposed  under  the  Agreement  on 
signatory  hand  ers  also  shall  apply  to 
non-signatory  1  andlers,  and  (2)  such 
assessment  sha  1  be  paid  to  the 
Secretary. 

This  rule  wil  add  new  permanent 
§  997.51  Assess  ments  to  Part  997— 
Provisions  Regi  dating  the  Quality  of 
Domestically  P;  txiuced  Peanuts 
Handled  by  Poesons  Not  Subject  to  the 
Peanut  Marketing  Agreement.  Notice  of 
the  actual  asses  sment  rate  established 
for  each  crop  y(  lar  will  be  issued  as  a 
new  section  as  in  Implementing 
Regulation  beginning  with  §997.100 
Assessment  ratK.  and  be  sequentially 
numbered  each  succeeding  year. 

The  Committ  ne  meets  in  February  or 
March  each  yes  r  and  recommends  to  the 
Secretary  a  per  ton.  administrative 
assessment  of  Segregation  1,  fanners 
stock  peanuts  r  iceived  or  acquired  by 
signatory  hand  ers  for  the  upcoming 
crop  year.  The  i  xop  year  covers  the  12- 
month  period  f  om  July  1  to  June  30. 
The  Committee  met  on  March  16. 1994, 
and  unanimous  ly  recommended  a  $.60 
administrative  issessment  per  ton  of 
1994-95  crop  y  jar  Segregation  1 
peanuts  handle  i  by  those  handlers  who 
are  signatory  to  the  Agreement.  The 
Department  hat  initiated  rulemaking 
procedures  to  i:  nplement  such  an 
administrative  i  issessment  on  sigaator>' 
handlers. 

Therefore,  pi  rsuant  to  Pub.  L.  103-66, 
this  interim  fin^  tl  rule  provides  notice 
that  the  Depart  nent  will  assess  non- 
signatory  handlers  a  $.60  administrative 
fibsossment  per  net  ton  of  Segregation  1 
tarmers  stock  p  >anuts  for  the  1994-95 
crop  year.  The  i  issessment  will  be  based 
on:  (1)  Tonnage  reported  on  incoming 
inspection  certificates  of  each  handler's 
Segregation  1  k  rmers  stock  peanuts 
received  or  acqi  lired  for  the  handler's 
account  and  (2)  tonnage  reponed  on 
FV-117  "Week  y  Report  of  Uninspected 
Farmers  Stock  !  leed  Peanuts  Received 
for  Custom  ieed  Shelling."  For 
(example,  in  19i  4-95.  a  handler  who 
receives  or  acqi  ires  100,000  tons  of 


Segregation  1  fanners  stock  peanuts  will 
pay  an  assessment  of  $60. 

The  assessment  will  be  applied  to 
peanuts  intended  for  human 
consumption  and  peanuts  intended  for 
non-human  consumption  outlets  such 
as  seed,  oilstock  and  animal  feed.  The 
assessment  wall  be  applied  to  peanuts 
received  or  acquired  for  a  handler's 
account,  including  the  handler's  own 
production.  Assessment  will  not  be 
applied  on  Segregation  1  peanut  lots 
received  or  acquired  by  a  handler  from 
other  handlers  or  from  the  Commodity 
Credit  Corporation  (CCC)  program 
received  for  non-edible  use.  or  lots 
received  on  behalf  of  an  area  association 
pursuant  to  warehousing  services 
(8997.20(a)). 

The  assessment  will  be  applied,  pro 
rata,  on  non-signatory  handlers  who 
perform  handling  functions  defined  in 
§  997.14.  Handling  is  defined  as 
engaging  in  the  receiving  or  acquiring, 
cleaning  and  shelling,  cleaning  inshcll. 
or  crushing  of  peanuts  and  in  the 
shipment  (except  as  a  common  or 
contract  carrier  of  peanuts  owned  by 
another)  or  sale  of  cleaned  inshell  or 
shelled  peanuts  or  other  activity  causing 
peanuts  to  enter  the  t  inent  of 
commerce.  Handling  does  not  include 
the  sale  or  delivery  of  peanuts  by  a 
producer  to  a  handler  or  to  an 
intermediary  person  engaged  in 
delivering  peanuts  to  handlers  and  the 
sale  or  delivery  of  peanuts  by  such 
intermediary  to  a  handler. 

Section  997.15  defines  a  non- 
signator>'  handler  as  any  person  who 
handles  peanuts,  in  a  capacity  other 
than  that  of  a  custom  cleaner  or  dryer, 
and  assembler,  a  warehouse  person  or 
other  intermediary  between  the 
producer  and  the  non-signatory  handler. 

Speculators,  brokers,  or  other  entities 
who  take  possession  of  Segregation  1 
farmers  stock  peanuts,  submit  such 
peanuts  for  incoming  inspection,  and 
subsequently  enter  such  peanuts  into 
the  chaimels  of  commerce  will  pay 
assessments  on  such  peanuts.  Entities 
who  receive  or  acquire  farmers  stock 
peanuts  for  the  purpose  of  cu.stom  seed 
shelling  will  be  assessed  on  the  basis  of 
Form  FV-117  "Weekly  Report  of 
Uninspected  Fanners  Stock  Seed 
Peanuts  Received  for  Custom  Seed 
Shelling."  Form  FV-117  is  currently 
required  from  such  entities.  Producer/ 
handlers  who  store  peanuts  of  their  own 
production  (farm-stored  peanuts)  will, 
at  some  point  prior  to  further  handling, 
obtain  incoming  inspection  on  such 
peanuts  and.  at  that  time,  pay  the  pro- 
rata administrative  assessment  on  such 
peanuts. 

Only  one  administrative  assessment 
will  b<;  applied  to  any  lot  of  fanners 


stock  f)eanuts.  Non-signator>' and 
signatory  handlers  will  not  pay  an 
administrative  assessment  on  a  lot 
which  they  purchase  bom  speculators, 
brokers  or  other  such  entities  who  have 
already  paid  an  administrative 
assessment  on  the  lot. 

A  crop  year's  original  assessment 
could  be  increased  by  the  Secretary 
based  on  a  similar  increase  applied  by 
the  Secretary  on  signatory  handlers. 
Such  an  increase  will  be  applied  on  all 
peanuts  first  handled  by  non-signatory 
handlers  during  the  crop  year  in  which 
the  increased  assessment  occuned. 

Peanuts  will  be  assessed  based  on  the 
rate  applicable  to  the  crop  year  in  which 
the  lot  is  presented  for  incoming 
inspection. 

Also  pursuant  to  Pub.  L.  103-06.  this 
rule  will  establish  that  non-signatory 
handlers  pay  their  administrative 
assessment  to  the  Secretary.  The 
Secretary  will  bill  non-signator>' 
handlers  on  a  periodic  basis  detemiinod 
by  the  Secretary.  The  non-signatory 
handler  will  be  responsible  for  remitting 
payment  by  the  date  specified.  Payment 
in  the  form  of  a  personal  check, 
cashier's  check  or  money  order  will  be 
remitted  to  the  Department.  Audits  of 
each  handler's  account  may  be 
conducted  by  the  Department  to 
reconcile  incoming,  farmers  stock 
volume  received  or  acquired  and 
assessments  paid. 

Violation  of  the  non-signer 
regulations  may  result  in  a  penalty  in 
the  form  of  an  assessment  by  the 
Secretary  equal  to  140  perceiit  of  the 
support  price  for  quota  peanuts.  The 
support  price  for  quota  peanuts  is 
determined  under  7  U.S.C.  1445c-3  for 
the  crop  year  during  which  the  violation 
occurs. 

The  established  administrative 
assessment  rate  will  impose  some 
additional,  costs  on  non-signatory- 
handlers.  However,  the  costs  will  be  in 
the  form  of  unifonn  assessments  on  all 
handlers  who  are  not  signatory  to  the 
Agreement. 

In  accordance  with  the  Paperwork     " 
Reduction  Act  of  1988  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
No.  0581-0163. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  ot  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that,  upon  good 
i:ause.  it  is  impracticable,  unnecessary . 
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and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
tliis  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Public  Law  103-66  requires 
the  Department  to  impose  an 
administrative  assessment  on  peanuts 
received  or  acquired  for  the  account  of 
handlers  who  are  not  signatory  (non- 
signatory  handlers)  to  Peanut  Marketing 
Agreement  No.  146  (Agreement);  (2)  the 
peanut  crop  year  begins  July  1,  and  to 
achieve  the  intended  purpose  of  the  law 
this  action  should  be  taken  promptly: 
and  (3)  this  rule  provides  a  30-day 
^  comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  997 

Food  grades  and  standards.  Peanuts. 
Reporting  and  recordkeeping 
n^quirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  997  is  amended  as 
follows: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1.  The  authority  citation  for  7  CFR 
part  997  continues  to  read  as  follows: 

Authority:  7  U.S:C.  601-674. 

2.  A  new  center  heading  and  §  997.51 
are  added  to  read  as  follows: 


Assessments- 
§997.51    Assessments. 

Each  first  handler  shall  pay  to  the 
Secretary,  with  respect  to  peanuts 
received  or  acquired  by  the  handler, 
including  the  handler's  own  production, 
an  administrative  asses.sment  as 
approved  by  the  Secretary.  The  rate  of 
assessment  shall  be  the  same  as  the  . 
administrative  assessment  approved  by 
the  Secretary  and  applied  to  signatory- 
handlers  under  the  Peanut  Marketing 
Agreement  No.  146.  Such  administrative 
assessment  shall  be  applied  during  the 
crop  year  beginning  July  1  and  ending 
June  30  of  the  following  year.  Each 
handler's  pro  rata  share  shall  be  the  rate 
of  assessment  fi.xed  by  the  Secretary  per 
net  ton  of  farmers  stock  peanuts 
received  or  acquired,  other  than  those 
peanuts  described  in  §  997.20(a)(1)  and 
(2).  During  the  crop  year,  the  Secretarj- 
may  increase  the  rate  of  assessment  if 
such  an  increase  is  established  under 
the  Agretmient. 


3.  A  new  center  subpart  heading  and 
section  997.100  are  added  to  read  as 
follows: 

Implementing  Regulation 

§997.100    Assessments. 

For  the  1994-95  crop  year,  tlie 
administrative  assessment  is  $0.60  per 
net  ton  of  farmers  stock  peanuts 
received  or  acquired  by  each  first 
handler. 

Dated:  July  28.  1994. 
Robert  C  Keeney, 

Lk-puty  Director,  Fruit  and  Vegetable  Division 
|FR  Doc.  94-18878  Filed  8-2-94:  8:45  am] 
BtLUMQ  COOE  UMy-ta-P 


7  CFR  Part  998 

[Docket  No.  FV94-998-1FIR] 

Expenses.  Assessment  Rate,  and 
Indemnification  Reserve  for  Marketing 
Agreement  No.  146  Regulating  the 
Quality  of  Domestically  Produced     ■ 
Peanuts 

AGENCr:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting, 
without  change,  the  provisions  of  an 
interim  final  rule  that  authorized 
expenditures  for  administration  and 
indenuiification,  esfablLshed  an 
assessment  rate,  and  authorized 
continuation  of  an  indemnification 
reserve  under  Marketing  Agreement  146 
(agreement)  for  the  1994-95  crop  year. 
The  rule  also  increased  the 
administrative  assessment  rate  for  the 
1993-94  crop  year.  Authorization  of  this 
budget  enables  the  Peanut 
Administmii^e  Committee  (Committee) 
to  incur  operating  expenses,  collect 
funds  to  pay  those  expenses,  and  settle 
indemnification  claims  during  the 
1994-95  crop  year.  Authorization  of  the 
increase  in  the  administrative 
assessment  rate  for  the  1993-94  crop 
year  enables  the  Committee  to  collect 
sufficient  funds  to  pay  expenses 
projected  for  the  remainder  of  that  j-ear. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers 
who  have  signed  the  agreement. 
EFFECTIVE  DATES:  Section  998.407  is 
effective  July  1,  1994,  through  June  30. 
1995.  Section  998.406  was  effective  July 
1.  1993,  through  June  30.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456,  telephone  202-720- 


9918,  or  William  G.  Pimental.  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  2276,  Winter  Haven.  FL  33883- 
2276.  telephone  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
146  (7  CFR  part  998)  regulating  the 
quality  of  domestically  produced 
peanuts.  This  agreement  is  effectire 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(D(!partment)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Refctrm.  Under  the  agreement  now  in 
effect,  peanut  handlers  signatorv  to  the 
agreement  arc  subject  to  assessments. 
Funds  to  administer  the  peanut 
agreement  program  are  derived  from 
such  assessments,  and  a  deductible  type 
insurance  for  1994-95  indemnification 
expenses.  This  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  Committee  for 
the  crop  year  which  began  July  1. 1994. 
and  ends  June  30,  1995.  and  increases 
the  administrative  assessment  rate  for 
the  crop  year  which  began  July  1,  1993, 
and  ended  June  30, 1994.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procediu-es  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulator)'  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Ser\-ice  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

Thepurpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  .scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  ho.  unduly 
or  disproportionately  burdened. 

There  are  approximately  47.000 
producers  of  peanuts  in  the  16  States 
covered  under  the  agreement,  and 
approximately  76  handlers  regulated 
under  the  agreement.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricuhural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  tiie 
producers  may  be  classified  as  small 
entities,  and  some  of  the  handlers 
covered  under  the  agreement  are  sriiall 
entities. 
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Under  the  agieement,  the  assessment 
rate  for  a  partic  alar  crop  year  applies  to 
all  assessable  tc  nnage  handled  from  the 
beginning  of  su:h  year  (i.e.,  July  1).  An 
annual  budget  if  expenses  is  prepared 
by  the  Committjee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committi  se  are  handlers  and 
producers  of  p€  anuts.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goi  )ds.  services,  and 
personnel  for  p  'ogram  operations  and. 
thus,  are  in  a  pi  sition  to  formulate 
appropriate  bu<  gets.  The  budgets  are 
formulated  and  discussed  at  industry- 
wide meetings.  Thus,  all  directly 
affected  person  5  have  an  opportunity  to 
provide  input  i  a  recommending  the 
budget,  assessn  lent  rate,  and 
indemnification  reserve.  The  handlers 
of  peanuts  who  are  directly  affected 
have  signed  the  marketing  agreement 
authorizing  the  expenses  that  may  be 
incurred  and  th  e  imposition  of 
assessments. 

The  assessmc  nt  rate  recommended  by 
the  Committee  or  the  1994-95  crop 
year  was  deriv<  d  by  dividing 
anticipated  exf  enses  by  expected 
receipts  and  ac  ^uisitions  of  farmers' 
stock  peanuts,  t  applies  to  all  as.sessable 
peanuts  receiv*  d  or  acquired  by 
handlers  from  uly  1,  1994.  Because  that 
rate  is  applied  o  actual  receipts  and 
acquisitions,  it  must  be  established  at  a 
rate  which  wil  produce  sufficient 
income  to  pay  he  Committee's 
expenses. 

The  Commit  ee  met  on  March  16. 
1994.  and  unar  imously  recommended 
1994-95  crop  ]  ear  administrative 
expenses  of  SI  056.000  and  an 
administrative  assessment  rate  of  S0.60 
per  net  ton  of  a  ssessable  farmers'  stock 
peanuts  receivi  td  or  acquired  by 
handlers.  In  conparison.  1993-94  crop 
year  budgeted  idministrative 
expenditures  v  ere  51,020,000.  and  the 
administrative  assessment  rate  was 
initially  recom  nended  and  fixed  at 
$0.60  per  ton. 

Administrati  ve  budget  items  for 
1994-95  whicl  have  increased 
compared  to  th  ose  budgeted  for  1993-94 
(in  parenthesc! )  are:  Executive  salaries. 
$140,146  ($13'  ,304).  clerical  salaries, 
$132,500  ($12:  ,479),  field 
representative:  salaries,  $290,420 
($278,778),  fie  d  representatives  travel. 
$110,000  (SlO;  ,000),  insurance  and 
bonds,  $8,500  $7,500),  and  furniture 
and  equipmen  ,  $9,500  ($4,000).  Items 
which  have  de  ;reased  compared  to 
those  budgetec  for  1993-94  (in 
parentheses)  a  e:  Pa>Toll  taxes,  $43,000 
($45,000),  offi(  e  rent  and  parking, 
$50,000  ($52,5  DO),  postage  and  mailing, 
$12,000  ($13,C  00),  and  audit  fees, 
$9,200  ($9,50C  |.  All  other  items  are 


budgeted  at  last  year's  amounts.  The 
administrative  budget  includes  $14,234 
for  contingencies  ($4,439  last  year). 

The  Committee  also  unanimously 
recommended  1994  crop 
indemnification  claims  payments  of  up 
to  $9,000,000  and  an  indemnification 
assessment  of  $2.00  per  net  ton  of 
fanners'  stock  peanuts  received  or 
acquired  by  handlers  to  continue  its 
indemnification  program.  The  1993-94 
crop  year  indemnification  assessment 
was  $1.00  per  net  ton.  Because  of  the 
high  number  of  claims  being  processed 
during  the  1993-94  crop  year,  the 
Committee  recommended  a  higher 
assessment  rate  so  that  sufficient  reserve 
funds  will  be  available.  The  $9,000,000 
of  indemnification  claims  coverage  to  be 
provided  on  1994  crop  peanuts  includes 
$5,000,000  in  excess  loss  insurance  to 
be  purchased  by  the  Committee — the 
same  as  last  year. 

The  cost  of  the  indemnification 
insurance  premium  and  the  costs  to 
carry  out  indemnification  procedures 
(sampling  and  testing  of  2-AB  and  3- 
AB  Subsamples,  and  crushing 
supervision,  of  indemnified  peanuts, 
pursuant  to  §  998.200(c)),  are  additional 
indemnification  costs  which  must  be 
authorized  and  paid  from  available 
indemnification  funds.  Such  costs  are 
not  expected  to  exceed  $2,000,000. 

The  total  assessment  rate  is  $2.60  per 
ton  of  assessable  peanuts  ($0.60  for 
administrative  and  $2.00  for 
indemnification).  Assessments  are  due 
on  the  15th  of  the  month  following  the 
month  in  which  the  farmers'  stock 
peanuts  are  received  or  acquired. 
Application  of  the  recommended  rates 
to  the  estimated  assessable  tonnage  of 
1,760,000  will  yield  $1,056,000  for 
program  administration  and  $3,520,000 
for  indemnification.  The 
indemnification  amount,  when  added  to 
expected  cash  carry  over  from  1993-94 
indemnification  operations  of 
$12,609,100,  will  provide  $16,129,100, 
which  should  be  adequate  for  the  1994 
fund,  and  to  maintain  an  adequate 
reserve. 

The  1993-94  budget  was  published  in 
the  Federal  Register  as  an  interim  final 
rule  on  June  11,  1993  (58  PR  32600), 
and  finalized  on  August  13, 1993  (58  PR 
43066).  The  administrative  expenses 
and  assessment  rate  for  the  1993-94 
crop  year  were  based  on  an  estimated 
assessable  tonnage  of  1,700,000.  Due  to 
an  unexpected  short  crop,  the  assessable 
tonnage  is  estimated  to  be  only 
1,476,377.  In  order  to  have  sufficient 
revenue  to  cover  budgeted  expenses  of 
$1,020,000,  the  Committee  unanimously 
recommended  that  the  1993-94  crop 
year  administrative  assessment  be 


increased  from  $0.60  to  $0.70  per  net 
ton  of  assessable  farmers'  stock  peanuts. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  May  12, 1994 
(59  FR  24633).  That  interim  final  rule 
added  §  998.407  which  authorized 
expenditures  for  administration  and 
indemnification,  established  an 
assessment  rate,  and  authorized 
continuation  of  an  indemnification 
reserve  for  the  Committee.  That  rule 
also  amended  §  998.406.  paragraph  (c) 
to  increase  the  administrative 
assessment  rate  for  the  1993-94  crop 
year.  That  rule  provided  that  interested 
persons  could  file  comments  through 
June  13,  1994.  No  comments  were 
received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers  signatory  to  the 
agreement.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  agreement.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  . . 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5    - 
U.S.C  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  crop 
year  began  on  July  1, 1993,  and  the 
1994-95  crop  year  for  the  program 
began  on  July  1, 1994,  and  the 
marketing  agreementTequires  that  the 
rate  of  assessment  for  the  crop  year 
apply  to  all  assessable  peanuts  handled 
during  the  crop  year.  In  addition, 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committee  at 
a  public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreements.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  998  is  amended  as 
follows: 


PART  998-MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
Part  998  continues  to  read  as  follows: 

Authority:  7  U  S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
adding  §  998.407  and  amending 
§  998.406,  which  was  published  at  59 
FR  24633  on  May  12,  1994,  is  adopted 
as  a  final  rule  without  change. 

Dated:  July  28.  1994. 
Robert  C  Keeney, 

Dt'piity  Director.  Fruit  and  Vtigetable  DivisioiK 
IFK  Doc.  94-18882  Filed  8-2-94;  8:4.5  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Loan  Interest  Rates 

agency:  National  Credit  I'nion 
Aciniinistration  (NCIJA). 
ACTION:  Final  rule. 

SUMMARY:  The  current  18  percent  per 
year  federal  credit  union  loan  rate 
ceiling  is  scheduled  to  revert  to  15 
percent  on  September  9,  1994,  unless 
otherwise  provided  by  the  NCUA  Board 
(Board).  A  15  percent  ceiling  would 
restrict  certain  categories  of  credit  and 
adversely  affect  the  financial  condition 
of  a  number  of  federal  credit  unions.  At 
the  same  time,  prevailing  market  rates 
and  economic  conditions  do  not  justify 
a  ratK  higher  than  the  current  18  percent 
ceiling.  Accordingly,  tlie  Board  hereby 
continues  an  18  percent  federal  credit 
union  loan  rate  ceiling  for  the  period 
from  September  9.  1994  through  March 
8.  1996.  Loans  and  line  of  credit 
balances  existing  prior  to  May  15,  1987, 
may  continue  to  bear  their  contractual 
rate  of  interest,  not  to  exceed  21  percent. 
The  Board  is  prepared  to  reconsider  the 
18  percent  ceiling  at  any  time  should 
changes  in  economic  conditions 
u-arrant. 

EFFECTIVE  DATE:  September  9.  1994. 
ADDRESSES:  National  Credit  Union 
.Administration.  1775  Duke  Street. 
.Alexandria.  Virginia.  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lindsay  L.  Neunlist.  at  the  above 
address.  Telephone  number:  (703)  518- 
6625. 

SUPPLEMENTARY  INFORMATION: 

Background 

i'ublic  Law  96-221.  enacted  in  1979. 
r.iis«'dthn  loan  interest  rate  ceiling  for 


federal  credit  unions  from  1  percent  per 
month  (12  percent  per  year)  to  15 
percent  per  year.  It  also  authorized  the 
Board  to  set  a  higher  limit,  after 
consultation  with  Congress,  the 
Department  of  ttie  Treasury,  and  other 
federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
should  determine  that:  (i)  money  market 
interest  rates  have  risen  over  the 
preceding  6  months:  and  ^ii)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soundness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
tiarnings. 

On  December  3, 1980,  the  Board 
determined  that  the  foregoing 
c  onditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  for  9 
months  to  21  percent.  In  the  unstable 
environment  of  the  first  half  of  the 
1980s,  the  Board  extended  the  21 
percent  ceiling  four  times.  On  March  1 1 . 
1987.  the  Board  lowered  the  loan  rate 
ceiling  from  21  percent  to  18  percent 
effective  May  15. 1987.  This  action  was 
taken  in  an  environment  of  falling 
market  interest  rates  from  1980  to  carlv 
1987.  The  ceiling  has  remained  at  18 
percent  to  the  present. 

The  Board  felt,  and  continues  to  iw\. 
that  the  18  percent  ceiling  will  fully 
acconunodate  an  inflow  of  liquidity  into 
the  system,  preserve  flexibility  in  the 
system  so  that  credit  unions  can  react  to 
any  adverse  economic  developments, 
and  will  ensure  that  any  increase  in  the 
cost  of  funds  would  not  impinge  on 
earnings  of  federal  credit  unions. 

The  Board  would  prefer  .not  to  set 
loan  interest  rate  ceilings  for  federal 
credit  unions.  In  the  final  analysis,  the 
market  sets  the  rates.  The  Board 
supports  free  lending  markets  and  tlie 
ability  of  federal  credit  union  boards  of 
directors  to  establish  ban  rates  that 
reflect  current  market  conditions  and 
the  interests  of  credit  union  members 
Congress  has,  however,  imposed  loan 
rate  ceilings  since  1934.  In  1979. 
Congress  set  the  ceiling  at  15  percent 
but  authorized  the  Board  to  set  a  ceiling 
in  e.xcess  of  15  percent  if  tlie  Board  can 
justify  it.  The  following  analysis 
justifies  a  ceiling  above  15  percent,  but 
at  the  same  time  does  not  support  a 
ceiling  above  the  current  18  percent. 
The  Board  is  prepared  to  reconsider  this 
action  at  any  time  should  changes  in 
economic  conditions  warrant. 

Justificalion  for  a  Ceiling  No  Higher 
Than  18  Percent 

Moiipy  Market  Interest  Rates 

Both  long  and  short  rates  have 
increased  significantly  in  the  last  few 
months  Table  1  gives  information  on 


past  interest  rates.  Thereis  a  general 
consensus  among  economists  that 
money  market  rates  will  continue  to  rise 
as  economic  growth  accelerates.  Implied 
forward  rates,  the  money  market's  best 
guess  about  where  interest  rates  arc 
going,  are  significantly  higher  over  the 
next  year.  By  the  time  this  rule  becomes 
effective,  money  markets  will  have 
experienced  6  months  of  rising  rates. 
The  Board  is  ready  to  revisit  this  issue 
should  this  expectation  not  be 
confirmed. 

Liquidity.  Capital.  Earnings,  and  GrowTh 
and  Individual  Credit  Unions 

For  at  least  1.477  credit  unions, 
market  conditions  call  for  rates  on 
unsecured  loans  to  be  above  15  percent 
For  some  ofthe.se  credit  unions,  three 
factors  combine  to  require  interest  rate 
charges  above  15  percent  in  order  to 
maintain  liquiditv.  capita],  earnings. 
and  growth. 

Table  1.— Money  Market  Interest 
Rates 


Maturity 

Yields  as 

of  July  5. 

199  J 

Char>ge 
since 

Jan.  1, 

1994  ID 
basis 

points 

3-monlti 

4.29 
4.82 
5.49 
6.15 
6.46 
6.94 
7.32 
7.61 

191 

6-rnontti 

148 
186 
184 
185 
165 

141 

1-year 

2-year 

3-year 

5-year 

10-year 

30-year 

192 

The  first  factor  is  low  average  loan 
balance.  For  example,  the  credit  unions 
with  under  $2,000,000  in  assets  have  an 
average  unsecured  balance  of  Si. 3 14. 
with  many  loans  below  $1 .000.  There 
are  fixed  costs  of  granting  and 
processing  a  loan.  Many  of  these  c  osts 
are  incurred  regardless  of  the  size  of  the 
loan.  Expressed  as  a  percentage  of  the 
loan  balance  on  which  interest  wilfbe 
collected,  these  costs  can  be  verv  high 
on  small  loans.  As  one  credit  union 
states,  "The  total  interest  earned  on  a 
$200  loan  at  17  percent  for  12  months 
is  $34.  Even  at  17  percent  it  costs  us 
nxore  to  make  the  loan  than  we  recover 
in  interest  income,  assuming  it  does  pay 
to  maturity  and  is  not  charged  off."  1  he 
Functional  Cost  and  Profit  Analysis  by 
the  Federal  Reserve  System  calculates 
the  average  cost  to  a  credit  union  for 
making  an  installment  loan  to  be  $95. 6h 
plus  $5.49  per  payment.  The  $34  does 
not  even  cover  the  cost  of  accepting  the 
twelve  payments. 

Many  banks  will  not  even  consider 
loan  applications  for  less  than  Si. 000 
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Lowering  the  ii  iterest  rate  ceiling  for 
credit  unions  v  ill  discourage  credit 
unions,  too,  frc  m  making  these  loans. 
Credit  seekers'  options  will  be  reduced, 
with  most  of  th  e  affected  members 
having  no  choi  ;e  but  to  turn  to 
neighborhood  enders. 

The  second  mctor  is  credit  risk.  Loans 
to  young  meml  ers  who  have  not  yet 
established  a  c  edit  history  and  loans  to 
those  who  havi  s  built  weak  credit 
histories  both  ( arry  high  credit  risk. 
Credit  unions  i  riust  charge  rates  high 
enough  to  cove  r  higher-than-usua'l 
losses  for  "such  loans.  There  are 
undoubtedly  n  ore  than  1,477  credit 
unions  chargin  j  over  15  percent  for 
unsecured  loax  s  to  such  members. 
Many  credit  ui  ions  have  "Credit 
Builder"  or  "C  -edit  Rebuilder"  loans 
but  must  TP.poi :  the  "most  common" 
rate  on  the  Cal  Report  for  unsecured 
loans. 

The  third  fat  tor  is  credit  union  size. 
Small  credit  ui  lions  have  fewer  loans 
over  which  to  listribute  their  overhead 
costs. 

Thus,  small  ;redit  unions  making 
small  loans  to  )orrowers  with  poor  or 
no  credit  histo  ies  are  struggling  with 
far  higher  cost: ,  than  the  typical  credit 
union.  Both  yc  ung  people  and  lower 
income  houselolds  have  limited  access 
to  credit  and,  i  bsent  a  credit  union, 
often  pay  rates  of  24  to  30  percent  to 
small  loan  con  ipanies.  Or  they  may  be 
forced  to  resor  to  the  check-cashing 
outlet  where  a  post-dated  check  will  be 
cashed  at  effec  live  rates  of  200,  or  even 
300,  percent.  F  ates  between  15  and  18 
percent  are  att  active  to  such  members. 
The  higher  rat  ss  are  necessary  to  help 
cover  the  cred  t  unions'  costs  of 
providing  this  kind  of  credit. 

Table  2  sho\  I's  the  number  of  credit 
unions  in  eacY  asset-size  group  that 
charge  more  tt  an  15  percent  for 
unsecured  loa  is.  It  also  shows  the 
percent  of  cre(  it  unions  in  each  group 
that  do  so. 

NCUA  staff  ire  not  aware  of  any 
complaints  frc  m  members  of  those 
credit  unions  )ffering  high-risk,  high- 
interest  rate  leans. 


Table  2.—' 
More  Tha|4 

CURED  LOATiS 


Asset  size 
group 


Less  ttian  S2 
mln 


TABLE  2.— CREDIT  UNIONS  CHARGING 

MORE  Than  15  Percent  on  Unse- 
cured Loans— Continued 

[December  1993) 


CfiEDiT  Unions  Charging 
15  Percent  on  Unse- 


(december  1993] 


Count  of 

all  CUs  of 

this  asset 

size 


4,133 


Charging  GT 
1 5%  on  unse- 
cured loans 


Nunrt- 
ber 


430 


Per- 
cent 


10.4 


Charging  GT 

Count  of 

1 5%  on  unse- 

Asset size 

all  CUs  of 
this  asset 

cured  loans 

group 

size 

Num- 

Per- 

ber 

cent 

S2mlntoS10 

mln 

4,272 

558 

13.1 

S10  mln  to 

S50  mln 

2,796 

339 

12.1 

Over  S50  mln 

1,115 

150 

13.5 

Total  

12.317 

1,477 

12.0 

Among  the  1,477  credit  unions 
charging  more  than  15  percent  for 
unsecured  loans,  there  are  356  credit 
unions  with  20  percent  or  more  of  their 
assets  in  this  kind  of  loan.  For  these 
credit  unions,  lowering  their  rates 
would  damage  their  liquidity,  capital, 
earnings,  and  growth.  Table  3  shows 
credit  unions  charging  more  than  15 
percent  that  have  more  than  20  percent 
of  their  assets  in  these  loans.  In  general 
the  percent  of  assets  in  unsecured  loans 
goes  down  as  credit  union  size  goes  up. 

Table  3.— Credit  Unions  With 
More  Than  20%  of  Assets  in  Un- 
secured Loans 


Asset  size 
group 

No.  of 
CUs 

Per- 
cent of 

size 
group 

Avg 
pent  of 
assets 

in  un- 
se- 
cured 
Ins 

Less  than  S2 
mln 

S2mlntoSlO 
mln 

$10  mln  to 
S50  mln 

Over  S50  mln 

198 

129 

26 
3 

4.8 

3.0 

0.9 
0.3 

37.3 

27.9 

29.6 
44.8 

Total  

356 

2.9 

31.9 

At  the  same  time,  lowering  the  ceiling 
would  not  change  the  rates  the  vast 
majority  of  credit  unions  are  charging, 
since  they  are  already  at  or  below 
market.  A  ceiling  can  cause  rates  to  be 
higher  than  they  would  have  been 
without  the  ceiling.  The  closer  a  loan 
rate  is  to  actual  market  rates,  the  more 
likely  it  is  that  the  ceiling  will  act  as  a 
floor  for  rates.  There  are  two  reasons 
why  this  happens.  First,  setting  a  ceiling 
close  to  market  rates  creates  the 
impression  that  the  ceiling  rate  is  the 
"federally  approved"  rate.  Second,  if 
credit  unions  feel  they  may  not  have  the 
flexibility  to  raise  rates  in  the  near 
future  should  market  rates  rise 


unexpectedly,  they  are  more  likely  to 
keep  current  rates  higher  than  they 
otherwise -would,  as  insurance  against 
market  rate  increases.  This  ceiling-as- 
floor  phenomenon  militates  against 
letting  the  ceiling  approach  the  more 
common,  typical  market  rates. 
In  conclusion,  the  Board  has 
continued  the  federal  credit  union  loan 
interest  rate  ceiling  of  18  percent  per 
year  for  the  period  from  September  9, 
1994  through  March  8. 1996.  Loans  and 
line  of  credit  balances  existing  on  May 
15, 1987  may  continue  to  bear  their 
contractual  rate,  not  to  exceed  21 
percent.  Finally,  the  Board  is  prepared 
to  reconsider  the  18  percent  ceiling  at 
any  time  during  the  extension  period, 
should  changes  in  economic  conditions 
warrant  it. 

Regulatory  Procedures 

Administrative  Procedures  Act 

The  Board  has  determined  that  notin- 
and  public  comment  on  this  rule  are 
impractical  and  not  in  the  public 
interest,  5  U.S.C.  553(b)(B).  Due  to  tho 
need  for  a  planning  period  prior  to  the 
September  9, 1994  expiration  date  of  tho 
current  rule,  and  the  threat  to  the  s.ifety 
and  soundness  of  individual  credit 
unions  with  insufficient  flexibility  to 
determine  loan  rates,  final  action  on  thf 
loan  rate  ceiling  is  necessary. 

Rpgiilator}' Flexibility  Act 

For  the  same  reasons,  a  regulator) 
flexibility  analysis  is  not  required,  5 
U.S.C.  604(a).  However,  the  Board  has. 
considered  the  need  for  this  rule,  and 
the  alternatives,  as  set  forth  abo\e. 

Paperwork  Reductior\  Act 

There  has  been  no  change  in  the 
paperwork  requirements. 

Executive  Order  12612 

This  final  rule  does  not  affect  stato 
regulation  of  credit  uiuons.  It 
implements  provisions  of  the  Federal 
Credit  Union  Act  applying  only  to 
federal  credit  unions. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  Unions,  Loan  interest  rates. 

By  the  National  Credit  Union 
Administration  Board  on  July  26, 1904. 

Becky  Baker, 

Secretary  ofltte  Board. 

Accordingly,  NCUA  has  amended  its 
regulations  as  follows: 

PART  701— [AMENDED] 

1.  The  authority  citation  for  Fart  "01 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  7152(5),  1755,  17b(> 
1757.  1759, 1761a,  1761b,  1766,  1767, 17R:: 


Federal  Register  /  Vol.  59.  No.  148  /  Wednesday.  Augu.st  3,  1994  /  Rules  and  Regulations     39425 


1784, 1787, 1789. 1798.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  at  seq.; 
42  U.S.C.  1981  and  3601-3610. 

§701.21    [Amended] 

2.  Section  701.21(c)(7)(ii)(C)  is  revised 
to  read  as  follows: 

§701.21    Loans  to  members  and  lines  of 
credit  to  members. 

*        *        •        *      ^  * 

(7)  *    *    * 

(ii)*   *   * 

(C)  Expiration.  After  March  8,  1996,  or 
as  otherwise  ordered  by  the  NCUA 
Board,  the  maximum  rate  on  federal 
credit  union  extensions  of  credit  to 
members  shall  revert  to  15  percent  per 
year.  Higher  rates  may,  however,  be 
charged,  in  accordance  with  paragraph 
(c)(7)(ii)(A)  and  (B)  of  this  section,  on 
loans  and  line  of  credit  balances 
existing  on  or  before  March  8, 1996. 
»        »        »        *        • 

|FR  Doc.  94-18658  Filed  8-2-94;  8:45  ami 
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12  CFR  Part  707 
Truth  in  Savings 

agency:  National  Credit  Union 

Administration. 

ACTION:  Final  rule;  extension  of 

compliance  date. 

SUMMARY:  The  NCUA  Board  is 
publishing  a  change  to  the  compliance 
date  to  part  707  of  the  NCUA  Rules  and 
Regulations  (Truth  in  Savings).  This 
document  extends  the  compliance  date 
for  nonautomated  credit  unions  that 
have  assets  of  $2  million  or  less  as  of 
December  31, 1993.  The  extension  gives 
the  smaller,  nonautomated  credit  unions 
more  time  to  come  into  compliance  with 
part  707. 

DATES:  Effective  Date:  This  document  is 
effective  January  1, 1995. 

Compliance  Date:  The  compliance 
date  of  part  707  is  extended  to  January 
1,  1996,  for  credit  unions  of  an  asset  size 
of  $2  million  or  less  as  of  December  31, 
1993,  that  are  not  automated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schulman,  Associate  General 
Counsel,  or  Martin  Conrey,  Staff 
Attorney,  Office  of  General  Counsel, 
telephone  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background. 

Prior  Extensions 

NCUA  previously  extended  die 
compliance  date  for  part  707,  Truth  in 
Savings,  for  certain  small. 


nonautomated  credit  unions.  (Final  rule, 
59  FR  13435,  March  22,  1994).  At  that 
time,  the  compliance  date  of  part  707 
was  extended  to  March  31, 1995.  for 
credit  unions  of  an  asset  size  between 
$500,000  and  $1  million  as  of  December 
31, 1993,  that  are  not  automated. 
Similarly,  the  compliance  date  of  part 
707  was  extended  to  June  30,  1995.  for 
credit  unions  of  an  asset  size  of  less 
than  $500,000  as  of  December  31, 1993, 
that  are  not  automated.  The  compliance 
date  remained  January  1, 1995,  for  all 
other  credit  unions. 

Importance  of  Small  Credit  Unions 

The  NCUA  Board  is  very  concerned 
with  the  continued  viability  of  small 
credit  unions.  As  Norman  E.  D'Amours. 
NCUA  Chairman,  explained  recently: 

Small  credit  unions  are  very  important  to 
the  continuing  growth  of  the  movement.  Like 
the  tender  shoots  on  a  large  tree,  they 
represent  the  promise  of  continuing  life  and 
health.  They  serve  people  who  badly  need 
their  services,  and  they  know  their  members 
very  well.  Such  a  credit  union  is  more  likely 
to  take  a  risk  on  the  reputation  and  character 
of  a  member  unable  to  find  credit  elsewhere. 

NCUA  Letter  to  Credit  Unions  No.  153 
(April  1994) 

Ten  years  ago,  credit  unions  under  $2 
million  in  size  made  up  about  two- 
thirds  (10,564)  of  all  federally  insured 
credit  unions.  Today,  such  credit  unions 
number  only  4,132,  about  one-third  of 
federally  insured  credit  unions.  In 
addition,  the  assets  of  today's  4,132 
smallest  credit  unions  are  1.2  percent  of 
total  assets  in  all  credit  unions,  while 
credit  unions  of  $2  million  or  less 
accounted  for  7.7  percent  of  total  assets 
ten  years  ago.  The  average  credit  union 
today  has  $22.5  million  in  assets, 
compared  to  $5  million  ten  years  ago. 

However,  over  two-thirds  of  these 
small  credit  unions  are  already 
automated  or  have  data  processing 
capabilities.  Since  these  credit  unions 
are  in  a  position  to  begin  Truth  in 
Savings  compliance  on  January  1,  1995, 
the  Board  believes  that  to  grant  these 
credit  unions  a  further  compliance 
extension  would  be  contrary  to  the 
intent  of  Congress  in  enacting  TISA.  and 
contrary  to  the  interests  of  their  credit 
union  members. 

Small  credit  unions  that  are  not 
automated  present  a  different  picture 
entirely.  Because  of  the  many  dividend 
rate,  annual  percentage  yield,  and 
annual  percentage  yield  earned 
calculations  required  by  TISA,  and  the 
prohibition  of  the  prevalent  rollback 
method  of  calculating  dividends, 
nonautomated  credit  unions  are  much 
more  needful  of  adequate  resources  and 
time  to  accomplish  meaningful  Truth  in 


Savings  compliance.  To  this  end,  the 
NCUA  Board  adopted  a  program  to 
place  retired  NCUA  computers  with 
nonautomated  credit  unions  with  $2 
million  or  less  in  assets.  Due  to  the 
length  of  the  federal  procurement 
process  for  obtaining  new  NCUA 
computers,  however,  no  computers  will 
be  available  to  distribute  until  sometime 
in  1995.  The  Board  understands  that 
many  nonautomated  credit  unions  with 
assets  of  $2  million  or  less  have  relied 
upon  previous  estimates  of  earlier 
delivery  dates  of  retired  NCUA 
computers.  Therefore,  the  Board  has 
decided  to  expand  the  extension  for  all 
credit  unions  eligible  for  retired  NCUA 
computers  until  January  1,  1996. 

Only  a  small  number  of  credit  unions 
are  affected  by  this  extension.  NCUA 
has  determined  that  there  are  1,248 
credit  unions  under  $2  million  in  assets 
that  have  no  or  grossly  inadequate 
computers  or  data  processing  capability. 
Of  these  credit  unions,  approximately 
1.096  have  less  than  $1  million  in  assets 
and  approximately  152  have  between 
Sl-2  million  in  assets. 

The  compliance  date  remains  January 
1,  1995,  for  all  other  credit  unions 
(automated  credit  unions  under  $2 
million  in  assets  and  all  credit  unions 
having  over  S2  million  or  more  in 
assets).  NCUA  encourages  early  Truth  in 
Savings  compliance  by  all  credit  unions 
as  soon  as  they  are  able  in  order  to  meet 
the  Congressional  intent  of  universal 
Truth  in  Savings  coverage  of  consumer 
held  accounts  in  financial  institutions. 
Each  credit  union  receiving  this 
extension  is  encouraged  to  begin  to 
comply  with  TISA  and  part  707  as  soon 
as  its  board  of  directors  believes  the 
credit  union  is  ready. 

The  NCUA  Board  is  well  aware  that 
most  credit  unions  start  small,  and 
historically,  the  fostering  of  small  credit 
unions  has  strengthened  the  entire 
credit  union  movement.  The  Board  has 
supported  and  instituted  several  small 
credit  union  initiatives  to  continue  the 
development  of  small  credit  unions.  For 
instance,  in  NCUA's  Region  V.  a  "big 
brother"  partnership  program  has 
teamed  smaller  credit  unions  with  larger 
credit  unions,  proving  that  the  smallest 
credit  unions  can  be  preserved  if 
examiners,  other  credit  unions,  and 
trade  associations  work  together 
cooperatively  in  the  spirit  of  the  credit 
union  movement  to  help  those  in  need. 
Over  331  small  credit  unions  are 
benefiting  from  participation  in  various 
Region  V  small  credit  union  programs. 
NCUA  has  implemented  the  "big 
brother"  program  in  all  other  NCUA 
Regions. 

The  NCUA  Board  recently  established 
an  Office  of  Community  Development 


39426     Federal  Register  /  Vol.  59,  No.  148  /  Wednesday,  August  3,  1994  /  Rules  and  Regulations 


Credit  Uniobs 
NCUA's  coi  imitment 
income.  an< 
In  addikiou 


charter  ing 


designed  I 


en  dit 


Inter]  tretive  : 
^o 
M<  reover, 
itsi 
embei  deposits  I 
nioi  s  ( 
195  4) 
ths 
ice  d 
.(FimJ 


ted, 
laj>top  I 


dod 
tiat 


cr 


,  n 


pi  ogram. 


new 

policies 

creation  of 

facilitate 

financially 

(Final 

Statement 

3, 1994) 

liberalized 

nonm 

credit  unioi^ 

May  19, 

extended 

compliance 

unions 

22, 1994).  A 

made  by  the 

nonautoma 

access  to 

credit  uniui: 

equipment 

technolopv 

automateu 
assets,  and 
so,  should 
appropriate 
supervisor 
no  later  thai  i 
interested 
computer 

By  these", 
programs 
credit  unionjs 
values  smal 
work  to 
unions  and 
to  assist 
credit  unioils 
such  selfles! 
the  cooperal  i 
of  the  cred 
small  credit 
essential 
credit  union^ 
when  the  B 
extensions 
uonautomat^d 
be  sufficieni 
Boards  o 
grant  an  ad 

It  has  beei  i 
of  the  NOJ/ . 
nunautoma 
time  to  com  )ly 
technical  re 
Savings  thai 
automated 
compliance 
unions  will 
interested 
extensive 


to  help  implement 

to  small,  low- 
community  credit  unions, 
the  Board  recently  adopted 
and  Qeld  of  membership 
to  encourage  the 
i^ew  credit  unions,  and 

union  services  in 
( depressed  communities 
Ruling  and  Policy 
94-1,  59  FR  29066.  June 

,  the  agency  has 
rules  governing  receipt  of 

by  low-income 
(Final  Rule,  59  FR  26101, 

and  has  previously 
Truth  in  Savings 
deadhne  for  small  credit 

Rule,  59  FR  13435.  March 
commitment  has  been 
Board  to  provide  some 
small  credit  unions 
computers  used  by 
examiners  as  this 
;  replaced  with  newer 
Credit  unions  that  are  not 
under  S2  million  in. 
have  not  already  done 
cbntact  either  their 
itate  credit  union 
NCUA  Regional  Diret;tor 
Octoberl,  1994,  if 
participating  in  the  laptop 


Federal  Register  /  Vol.  59.  No.  148  /  Wednesday,  August  3.  1994  /  Rules  and  Regulations 


39427 


,tle 


pre!  erve  i 


the  r 


md  other,  initiatives  and 
Board  seeks  to  assure  all 
that  the  NCUA  Board 
credit  unions  and  will 
them.  Larger  credit 
he  trade  groups  are  urged 
colleagues  in  the  smallest 
The  Board  believes  that 
giving  lies  at  the  heart  of 
ve  philosophy  and  histwy 
itlunion  movement.  Healthy, 
unions  are  an  absolutely 
of  a  bright  future  for  all 
With  this  background, 
ard  discovered  that  the 
viously  granted  to  small, 
credit  unions  would  not 
to  accomplish  all  of  the 

es,  the  Board  decided  to 
tional  extension, 
shown  to  the  satisfaction 
Board  that  small, 
credit  unions  need  more 
with  the  complex, 
uirements  of  Truth  in 
other,  larger,  more 

unions.  An  extended 
iale  for  affected  credit 
;nable  NCUA  and  other 
pi  irties  to  complete  the 
tr<  ining  and  preparation  that 
is  necessary  to  ensure  that  these  credit 
unions  com  ily  with  part  707  by  the 
extended  co  npliance  dates.  This  action 
is  taken  to  p  eserve,  educate,  and 


J  rev 


bje  :tiv« 


ic  1 


t>di 


c  edit 


possibly  automate  (by  providing  retired 
NCUA  computers  and  by  fostering  the 
provision  of  minimal  cost  computer 
hardware,  software  and  services  by 
other  parties)  many  of  these  small  credit 
unions;  ensure  compliance  with  Truth 
in  Savings  at  the  earliest  possible  date; 
assist  adininistrative  convenience; 
reduce  the  risk  of  potential  losses  to  the 
National  Credit  Union  Share  Insurance 
Fund;  and  to  allow  time  for 
coordination  of  this  effort  among  NCUA, 
affected  credit  unions,  data  processors 
and  other  interested  parties. 

As  stated  previously,  NCUA  intends 
to  use  the  December  31.  1993,  NCUA 
Form  5300  report  to  determine  the 
requisite  nonautomation  statxis  and 
asset  size  for  those  credit  unions  filing 
Form  5300  reports  that  are  eligible  for 
the  extensions  in  required  compliance. 
Credit  unions  which  do  not  file  Form 
5300  reports  will  be  permitted  to  prove 
nonautomation  status  and  asset  size  by 
other  means.  NCUA  will  consider 
verified  self-certifications,  certifications 
by  appropriate  state  supervisory 
authorities,  and  other  equivalent  forms 
of  proof  as  sufficient  for  eligibility  for 
the  extension  by  non-federally  insured 
credit  unions.  Indeed,  with  the 
assistance  of  the  affected  credit  unions, 
trade  groups,  and  the  NCUA  regional 
and  central  office  staffs,  NCUA  is  well 
on  its  way  to  having  identified  credit 
unions  in  need  of  Truth  in  Savings 
comphance  assistance,  and  in  providing 
various  educational  and  other  assistance 
to  the  affected  small,  nonautomated 
credit  unions. 

Administratii'e  Procedure  Act 

The  extension  made  to  this  part  is  not 
subject  to  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  (the  "APA"),  5  U.S.C 
551  et  seq.  The  extension  relates  to  a 
few  credit  unions  that  need  more  time 
and  assistance  in  complying  with  part 
707.  No  major  changes  are 
contemplated,  or  made,  by  this 
extension.  Therefore,  the  NCUA  Board 
has  determined  that,  in  this  case,  the 
APA  notice  and  comment  procedures 
for  this  extension  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  5  U.S.C.  553(b)(3)(B). 

By  the  National  Credit  Union 
AdministratiuD  Board  on  )u!y  26,  1994. 
Becky  Baker. 
Secretary  of  the  Board. 
|FR  Doc.  94-18718  Filed  8-2-94:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Procedural  Regulations  Governing 
Size  Protests 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  is  amending  its 
procedural  regulations  governing  sire 
protests  for  purposes  of  clarification. 
The  amendment  makes  clear  that  size 
protests  filed  by  any  person,  including 
the  contracting  officer,  will  be 
considered  premature  and  will  be 
dismissed  if  filed  before  bids  have  been 
opened  or  the  identity  of  the 
prospective  awardee  has  been 
established. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Kohler,  Associate  General 
Counsel  for  General  Law,  Office  of  the  ^ 
General  Counsel.  U.S.  Small  Business 
Administration,  409  3rd  Street  SW.. 
Washington.  DC  20416.  (202)  205-6645. 
SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Administration  (SBA)  is 
amending  §  121.1603(a)(4)  of  its 
procedural  regulations  governing  size 
protests  in  order  to  make  clear  that  size 
protests  filed  by  contracting  officers, 
like  all  other  protests,  will  be  dismissed 
if  prematurely  filed,  i.e.,  if  filed  prior  to 
bid  opening  (in  the  case  of  sealed  bids) 
or  prior  to  identification  of  the  apparent 
successful  offeror  (in  the  case  of 
negotiated  procurements). 

Section  121.1603(a)(4)  presently  states 
that  "(a)t  any  time  after  bid  opening  a 
contracting  officer  may  question  the  size 
of  any  offeror  for  the  purpose  of  a 
particular  procurement  or  sale  by  filing 
a  protest  with  the  SBA  Regional  Office 
•   •   •■'Ahhough  SBA  had  intended 
that  this  regulation  preclude  contracting 
officers  from  filing  premature  protests 
with  respect  to  both  sealed  bid  and 
negotiated  procurements,  the  language 
employed  does  not  reflect  this  intention 
and  has  resulted  in  a  recent  decision  by 
SBA's  Office  of  Hearings  and  Appeals 
holding  that  a  contracting  officer's 
protest  filed  after  the  date  for  submitting 
initial  offers  but  before  the  submission 
of  best  and  final  offers  or  identification 
of  the  apparent  successful  offeror  was 
not  premature  and  necessitated  a 
decision  on  the  merits. 

In  order  to  effect  its  original 
intentions  with  respect  to  premature 
protests,  SBA  is  amending  paragraph 
(a)(4)  by  adding  clarifying  language  to 
emphasize  that  contracting  officers  (like 
all  other  protestors)  are  precluded  from 


filing  premature  protests  in  negotiated 
procurements  as  well  as  in 
procurements  conducted  using  sealed 
bid  procedures.  This  expressed 
intention  accords  with  paragraph  (b)(5) 
of  §  121.1603,  which  clearly  states  that 
"(p)rotests  filed  by  any  person  before 
bid  opening  or  notification  of  intended 
award  shall  be  considered  premature 
and  shall  be  dismissed."  It  in  no  way 
conflicts  with  the  statement  in 
paragraph  (b)(2)  of  §  121.1603  that  "(a) 
protest  by  a  contracting  officer  shall  be 
timely  for  the  purpose  of  the 
procurement  or  sale  in  question  whether 
filed  before  or  after  award."  Paragraph 
(b)(2)  of  §  121.1603  addresses  the  issue 
of  lateness.  Paragraphs  (a)(4)  and  (b)(5) 
address  the  issue  of  prematurity. 

SBA's  distinction  between  lateness 
and  prematurity  with  respect  to  protests 
filed  by  contracting  officers  is  based 
upon  the  realities  of  the  procurement 
process  and  the  need  to  establish 
procedures  for  adjudicating  size  status 
that  are  fair  as  well  as  administratively 
efficient.  A  contracting  officer,  unlike 
any  other  potential  protestor,  has  the 
authority  to  terminate  a  contract 
awarded  as  a  small  business  set  aside 
should  it  be  determined  that  the 
awardee  is  not  a  small  business.  Thus  it 
is  prudent  to  permit  a  contracting  officer 
to  file  a  late  protest  whenever  size 
ineligibility  is  suspected  in  order  to 
preserve  the  integrity  of  the  set-aside 
program  by  resolving  any  questions  on 
size  status  in  an  expeditious  manner. 
The  prohibition  against  premature 
protests,  however,  has  historically  been 
applied  to  contracting  officers  and  other 
protestors  alike,  because  in  neither  ca.se 
is  it  prudent  either  to  impose  the 
burdens  of  a  size  investigation  on  a 
concern  unnecessarily  or  to  expend 
SBA's  limited  resources  by  making 
formal  size  determinations  where  it  is 
unclear  that  the  protested  concern  is  the 
potential  awardee  of  the  contract. 

Under  §  121.1603(a)(4),  a  protest  is 
considered  premature  until 
identification  of  the  prospective 
awardee.  Traditionally,  this 
identification  occurs  at  bid  opening  or, 
in  the  case  of  a  negotiated  procurement, 
at  the  point  the  contracting  officer 
notifies  other  offerors  of  the  intended 
award  and  names  the  prospective 
awardee.  SBA  believes  that  the  concept 
of  notification  applicabU  'o  protests 
filed  by  other  offerors  is  not  appropriate 
with  respect  to  contracting  officers, 
since  it  is  the  contracting  officer  who 
does  the  notification.  Thus 
§  121.1603(a)(4)  will  merely  require  that 
a  contracting  officer  wait  until  he  or  she 
has  identified  the  apparent  successful 
offeror  before  filing  a  protest  concerning 
that  firm's  size  status.  Such  a  restriction 


will  ensure  that  SBA  does  not  impose 
the  burdens  of  an  unnecessary  size 
investigation  on  other  offerors  or 
expend  its  limited  resources  rendering 
size  determinations  that  are  unlikely  to 
have  any  practical  significance  for  the 
procurement  in  question. 

This  clarification  of  SBA's  procedural 
regulations  governing  premature 
protests  applies  to  all  pending  protests 
as  well  as  all  size  determinations  for 
which  a  final  decision  has  not  yet  been 
rendered  by  the  Office  of  Hearings  and 
Appeals. 

Compliance  With  Executive  Orders 
12866, 12612  and  12778;  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.;  and 
the  Paperwork  Reduction  Act.  44  U.S.C. 
CH35 

For  purposes  of  Executive  Order 
12866,  SBA  certifies  that  this  rule  will 
not  have  an  economic  effect  in  excess  of 
$100  million,  result  in  a  major  increase 
in  costs  for  individuals  or  governments, 
or  have  a  significant  adverse  effect  on 
competition  and,  therefore,  will  not 
constitute  a  major  or  significant  rule. 
SBA  has  made  this  determination 
because  the  rule  is  purely  procedural  in 
nature  and  will  impose  no  additional 
filing  or  other  requirements  and.  as 
such,  does  not  represent  a  significant 
regulatory  event. 

For  purposes  of  Executive  Order 
12612.  SBA  certifies  that  this  rule  will 
not  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  the  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

For  purposes  of  the  Regulatory 
Flexibihty  Act.  SBA  certifies  that  the 
rule  will  not  have  a  significant 
economic  elfpct  on  a  substantial  number 
of  small  entities,  for  the  same  reason 
that  it  will  not  be  a  major  or  significant 
rule. 

For  purposes  of  the  Paperwork 
Reduction  Act.  SBA  certifies  that  the 
rule  will  not  impose  a  new 
recordkeeping  or  reporting  requirement. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure;  Government  procurement; 
Small  business. 

For  the  reasons  set  forth  above,  part 
121  of  title  13,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  632(a).  634(b)(6). 
637(a),  644(c)  and  Pub.  L.  102^86. 106  Stat. 
2776.3133. 

§121.1603    [Amended] 

2.  Section  121.1603  is  amended  in 
paragraph  (a)(4)  by  inserting  the  phrase 
"or  identification  of  the  apparent 
successful  offeror"  between  the  words 
"opening"  and  ".a." 

Dated:  July  20.  1994. 
Erskine  B.  Bowles, 
Administrator 

IFR  Doc.  94-18835  Filed  8-2-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-98;  Special  Conditions  No. 
25-ANM-87] 

Special  Conditions:  Canadair  Model 
CL-215-6B11  (CL-415  Variant).  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 


SUMMARY:  These  special  conditions  are 
issued  for  Canadaif  Model  CL-215- 
6B11  (CL-415  variant)  airplanes 
manufactured  by  Canadair  Inc.  of 
Montreal.  Canada.  These  airplanes  are 
equipped  with  digital  electronic  flight 
instrument  systems  (EFIS)  and  an 
integrated  instrument  display  system 
with  active  matrix  liquid  crystal 
displays  (LCD's)  that  perform  critical 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of  the 
EFIS  and  the  LCD's  from  the  cffocts  of 
high-intensity  radiated  fields  (H!RF). 
These  special  conditions  pro\idc  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  the  critical  functions 
performed  by  these  systems  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  July  14.  1994; 
Comments  must  be  received  on  or 
before  September  19,  1994. 
ADDRESSES:  Comments  on  these  final 
special  conditions;  request  for 
comments,  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Assistant  Chief  Counsel, 
Attn.:  Rules  Docket  (ANM-7),  Docket 
No.  NM-98,  1601  Lind  Avenue  SW.. 
Renton.  Washington.  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
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the  Assistani  Chief  Counsel  at  the  above 
address.  Con  iments  must  be  marked 
"Docket  No.  NJM-98."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays.  ej;cept  Federal  holidays, 
between  7;3(  a.m.  and  4:00  p.m. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Gary  Lium,  F  AA,  Standardization 
Branch,  Trar  sport  Airplane  Directorate, 
Aircraft  Cert  fication  Service.  1601  Lind 
Avenue  SW.  Renton,  Washington 
98055-4056;  telephone  (206)  227-1112. 

SUPPLEMENT/  RY  INFORMATtON: 

Comments  Ii  tvited 

The  FAA  I  as  determined  that  good 
cause  exists  or  making  these  sp>ecial 
conditions  effective  upon  issuance, 
however,  iat  irested  persons  are  invited 
to  submit  su(  h  written  data,  views,  or 
arguments  as  they  may  desire. 
Communicat  ^ons  should  identify  the 
regulatory  d(  cket  and  special  conditions 
number  and  )e  submitted  in  duplicate 
to  the  addres  i  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  b  y  the  Administrator.  These 
special  cond  tions  may  be  changed  in 
light  of  the  ci  )mments  received.  All 
comments  su  bmitted  will  be  available  in 
the  Rules  Do;ket  for  examination  by 
interested  pe  rsons,  both  before  and  after 
the  closing  d  ite  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemak  ng  will  be  filed  in  the 
docket.  Perse  ns  wishing  the  FAA  to 
acknowledge 
submitted  in 
must  subn.' 


receipt  of  their  comments 
response  to  this  request 
"vith  those  comments  a 
s€lf-address€  d.  stamped  postcard  on 
which  the  fo  lowing  statement  is  made: 
'Comments  o  Docket  No.  NM-98."  The 
postcard  wil  be  date  stamped  and 
returned  to  t  le  commenter. 


Background 
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17.  1993,  Canadair,  Inc. 
[Canada,  applied  for  an 
o  Type  Certificate  A14EA 
the  model  (3^215-6811 
t)  water  bomber  aircraft, 
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proved  March  30,  1993,  as 
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but  incorporating 
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f  digital  avionics  consisting 
ic  flight  instrument  system 
integrated  instrument 
with  active  matrix  liquid 
i  ys  that  are  potentially 
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fields  (HIRF)  external  to  the  airplane. 
Supplemental  Tjrpe  Certiiication  Basis 

Under  the  provisions  of  §  21.101  of 
the  Federal  Aviation  Regulations  (FAR), 
(Danadair  Inc.  must  show  that  the  Model 
CL-215-6B11  (CL-415  variant)  meets 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A14EA,  or  the 
applicable  regiilations  in  effect  on  the 
date  of  application  for  the  Model  CX- 
215-6B11.  The  regulations  incorporated 
by  reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A14EA 
for  the  Model  CL-215-6B11  are  part  25 
of  the  Federal  Aviation  Regulations 
(FAR),  as  amended  by  Amendment  25- 
61,  except  for  certain  requirements 
found  inappropriate  for  the  intended 
special  purpose.  Those  exceptions, 
which  are  not  relevant  to  the  special 
conditions  proposed  herein,  are  listed  in 
Report  RAO-215-100,  Supplement  1, 
Part  2.1,  pages  47  through  117,  dated 
September  19,  1991.  These  special 
conditions  will  form  an  additional  part 
of  the  certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airvvorthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  CL-215-6B11  (CU-415 
variant)  because  of  a  novel  or  unusual 
design  feature,  special  conciitions  are 
prescribed  under  the  provisions  of 
§21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(h)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  t\'pe  certificate 
for  that  model  be  amended  at  a  later 
date  to  include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  ground- 
based  radio  transmitters,  and  the 


growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes,  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  CL-215-6B11  (CL-415  variant) 
that  would  require  the  EFIS  and  LCD's 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  the  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  commimications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS  and  LCD's,  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  ser\'ice.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  f o  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analyses  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  fo  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 
-  b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 
(V/M) 

10  KHz-100  KHz 

50 

60 

70 

200 

30 

30 

150 

70 

4,020 

1,700 

5.000 

6,680 

6,850 

3.600 

3.500 

50 

100  KHz-500  KHz  

500  KHz-2000  KHz  

2  MHz-30  MHz  

60 

70 

200 

30  MHz-70  MHz  

30 

70MHZ-100MHZ  

100MHZ-200MHZ  

200  MHz-400  MHz  

400  MHz-700  MHz  

700MHz-1000MHz 

1  GHz-2  GHz  

30 

33 

70 

935 

170 

990 

2  GHz-4  GHz  ..„.. 

4  GHz-6  GHz  _ 

840 
310 

6  GHz-8  GHz  

670 

8GHZ-12GHZ  

1.270 

Frequency 

Peak 
(V/M) 

Average 
(V/mT 

12GHz-18GHz  

3,500 
2,100 

3S0 

18GHZ-40GH2  

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

As  discussed  above,  these  special 
conditions  are  applicable  to  CL-^215- 
BBll  (CL-415  variant)  airplanes 
manufactured  by  Canadair.  Inc.,  of 
Montreal,  Canada.  Should  Canadair 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well,  under  the  provisions  of 
S21.101(a)(l). 

Conclusion 

This  action  affects  only  certain 
I'.nusual  or  novel  design  features  on  CL- 
215-f)Bll  (CL-^15  variant)  airplanes.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  manufacturer  who 
iipplied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  be(;n 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substemce  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  oTSub)ects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1 344. 1348(c). 
1352,  1354(a).  1355.  1421  through  1431, 
1502.  1651(b)(2),  42  U.S.C.  1857f-10.  4321  et 
seq.:  E.O.  11514;  and  49  U.S.C.  106(g). 


The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the 
Canadair  Model  0^215-6811  (CL-il5 
variant)  airplanes: 

1.  Protection  from  Unwanted  Effects  of 
High-Intensity  Radiated  Fields  (HIRF).  Each 
electrical  and  electronic  system  that  performs 
critical  functions  must  be  designed  and 
installed  to  ensure  that  the  operation  and 
operational  capability  of  these  systems  to 
perform  critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high-intensity  radiatcld  fields  external  to  the 
airplane. 

2.  The  following  definition  applies  with 
respect  to  this  special  condition:  Critical 
Function.  Functions  whose  failure  would 
contribute  to  or  cause  a  failure  condition  that 
would  prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Ltsued  in  Renton.  Washington,  on  July  14, 
1994. 

Stewart  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directomte,  Aircraft  Certification  Senice. 

IFR  Doc.  94-18831  Filed  8-2-94:  8:45  ami     ' 
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14  CFR  Part  39 

(Docket  No.  93-I4M-212-AD;  Amendment 
39-8988;  AD  94-15-17] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airu'orthiness  directive  (AD), 
applicable  to  certain  Booing  Model  747 
series  airplanes,  that  requires 
inspections  to  detect  cracking  of  certain 
fuselage  longitudinal  lap  joints,  repair  of 
any  crarJting  found,  and  replacement  of 
the  countersimk  fasteners  in  those  lap 
joints  with  protruding  head  fasteners. 
This  amendment  is  prompted  by  a 
structural  reassessment  of  Model  747 
series  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent  skin 
cracking  in  the  longitudinal  lap  joints  of 
certain  stringers,  which  can  lead  to 
rapid  decompression  of  the  airplane. 
DATES:  Effective  September  2*  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
2,  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  SeaUle. 


Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
March  4, 1994  (59  FR  10338).  That 
action  proposed  to  require  repetitive 
external  high  frequency  eddy  current 
inspections  to  dotect  cracking  of  the 
skin  around  the  fasteners  in  the  upper 
row  of  the  longitudinal  lap  joints  of 
Stringer  (S)-12L  and  S-12R  from  station 
520  to  station  741.1,  repair  of  any 
cracking  found,  and  replacement  of  the 
coimlersunk  fasteners  in  those  lap  joints 
with  protruding  head  fasteners. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

One  commenter  requests  that  the 
compliance  time  specified  in  proposed 
paragraph  (b)  for  accomphshing  the 
replacement  of  the  countersunk 
fasteners  be  reduced  from  the  proposed 
"20.000  total  flight  c>'cles  or  within  4 
years  after  the  effective  date  of  the  AD. 
whichever  occurs  later,"  to  "20.000  total 
flight  cycles  or  within  2  years  after  the 
effective  date  of  the  AD,  whichever 
occurs  later."  The  commenter  states  that 
this  suggested  shorter  compliance  time 
would  make  the  compliance  time 
requirements  of  the  proposed  AD 
commensurate  with  the  compliance 
time  of  AD  94-12-09,  amendment  39- 
8937  (59  FR  30285,  June  13. 1994). 
which  requires  modification  of  certain 
skin  panel  lap  joints  in  this  same  area. 

The  F.^A  does  not  concur.  After 
consideration  of  all  the  available 
information,  the  FAA  cannot  conclude 
that  a  reduction  of  the  proposed 
compliance  time,  without  prior  notice 
and  opportunity  for  public  comment,  is 
warranted.  In  developing  an  appropriate 
compliance  time,  the  FAA  considered 
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the  safety  im  jlications,  parts 
availability,  i  nd  nornial  maintenance 
schedules  foi  timely  accomplishment  of 
replacement  jf  the  fasteners.  Further, 
the  proposed  compliance  time  was 
arrived  at  wii  h  operator,  manufacturer, 
and  FAA  corcurrence.  In  consideration 
of  all  of  thes«  factors,  the  FAA 
determined  t  lat  the  compliance  time,  as 
proposed,  represents  an  appropriate 
interval  in  w  lich  replacement  of  the 
fasteners  can  be  accomplished  in  a 
timely  manni  t  within  the  fleet  and  still 
maintain  an  i  dequate  level  of  safety. 
Operators  ar«  always  permitted  to 
accomphsh  t  le  requirements  of  an  AD 
at  a  time  earl  er  than  that  specified  as 
the  complian  ce  time;  therefore,  if  an 
operator  elec  s  to  accomplish  the 
fastener  reph  cement  prior  to  the 
accumulatioi  of  20,000  total  flight 
cycles  or  2  y(  ars  after  the  effective  date 
of  this  AD,  w  lichever  is  later  (in  order 
to  accomplis  i  the  replacement 
concurrently  with  an  action  required  by 
another  AD),  it  is  that  operator's 
prerogative  t  i  do  so.  If  additional  data 
are  presentee  that  would  justify  a 
shorter  comj  iance  time,  the  FAA  may 
consider  furt  ler  rulemaking  on  this 
issue. 

After  caref  il  review  of  the  available 
data,  includi:  ig  the  comments  noted 
above,  the  FJ  A  has  determined  that  air 
safety  and  th  j  public  interest  require  the 
adoption  of  t  le  rule  as  proposed. 

Tnere  are  i  pproximately  30  Model 
747  series  ail  planes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  fha  1 12  airplanes  of  U.S. 
registry  wrill  «  affected  by  this  AD,  that 
it  will  take  a  (proximately  17  work 
hours  per  aii  )lane  to  accomplish  the 
required  insj  ections,  and  that  the 
average  laboi  rate  is  $55  per  work  hour. 
Based  on  the  \e  figures,  the  total  cost 
impact  of  the  required  inspections  on 
U.S.  operatoi  s  is  estimated  to  be 
511,220,  or$J35  per  airplane. 

The  FAA  t  stimates  that  it  will  take 
approximate  y  302  work  hours  per 
airplane  to  a(  complish  the  requirement 
to  replace  fa;  teners,  and  that  the  average 
labor  rate  is  ;  55  per  work  hour. 
Required  par  Is  will  be  nominal  in  cost. 
Based  on  the  >e  figures,  the  total  cost 
impact  of  thf  requirement  to  replace 
fasteners  on  J.S.  operators  is  estimated 
to  be  $199,3;  0.  or  $16,610  per  airplane. 

Based  on  t  le  figures,  above,  the  total 
cost  impact  (  f  the  required  actions  (cost 
of  inspectior  s  added  to  the  cost  of 
replacement  af  fasteners)  on  U.S. 
operators  is  « stimated  to  be  $210,540.  or 
$17,545  per  i  irplane. 

The  FAA  r  jcognizes  that  the 
replacement  9f  fasteners  would  require 
a  large  numb  jr  of  work  hours  to 
accomplish.  4owever,  the  4-year 


compliance  time  specified  in  paragraph 
(b)  of  this  AD  should  allow  ample  time 
for  the  replacement  of  the  fasteners  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  prepafation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  142.3;  49tJ.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-15-17  Boeing:  Amendment  39-8988. 
Docket  93-NM-212-AD. 

Applicability:  Model  747  series  airplanes, 
having  line  numbers  201  through  230 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless" 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15.000  total 
flight  cycles  or  within  1.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  jjerform  an  external  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  of  the  skin  at  the  upper  row 
of  countersunk  fasteners  in  the  longitudinal 
lap  joints  ofSU-inger(S-)12L  and  S-12R  from 
station  520  to  station  741.1.  in  accordance 
with  Boeing  Service  BuHetin  747-53-2366. 
dated  August  6, 1992. 

(1)  If  no  cracking  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  flight  cycles  until  the 
replacement  of  fasteners  required  by 
paragraph  (b)  of  this  AD  is  accomplished. 

(2)  If  any  cracking  is  found,  prior  to  further  - 
flight,  repair  in  accordance  with  the  747 
Structural  Repair  Manual.  After  repair,  refjeat 
the  inspection  at  intervals  not  to  exceed 
4,000  flight  cycles  until  the  replacement  of 
fasteners  required  by  paragraph  (b)  of  this  AD 
is  accomplished. 

(b)  Prior  to  the  accumulation  of  20,000 
total  flight  cycles  or  within  4  years  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  replace  the  countersunk  fasteners  in  the 
upper  row  of  the  longitudinal  lap  joints  of  S- 
12L  and  S-12R  from  station  520  to  station. 
741.1  with  protruding  head  fasteners,  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2366.  dated  August  6.  1992. 
Replacement  of  these  fasteners  constitutes  . 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (a)  of4his' 
AD. 

(c)  Prior  to  the  accumulation  of  10,000  total 
flight  cycles  after  replacement  of  the 
countersunk  fasteners  required  by  paragmph 
(b)  of  this  AD,  perform  an  external  HFEC 
inspection  to  detect  cracking  of  the  skin  at 
the  upper  row  of  protruding  head  fasteners 

in  the  longitudinal  lap  joints  of  S-12L  and 
S-12R  from  station  520  to  station  741.1,  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2366.  dated  August  6, 1992. 

(1)  If  no  cracking  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  747 
Structural  Repair  Manual.  After  repair,  re(}eat 
the  inspection  at  intervals  not  to  exceed 
3,000  flight  cycles. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  b»; 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriiite  FAA  Principal  Maintenance 


Inspector, "who  may  add  comments  and  then 
send  it  to  the  Managi-r.  Seattle  ACO. 

Note:  Information  conceniing  the  existence" 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be. 
ri'itained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  lie 
issued  in  accordance  with  Sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
Ideation  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  inspections  and  replacement 
shall  be  done  in  accordance  with  Boeing 
Service  Bulletin  747-53-2366. 
including  the  "ADDENDUM."  dated" 
Augu.st  6, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director 
cif  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 . 
Ciipies  may  bo  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
1707.  Seattle.  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601 
l.iud  Avenue,  SW..  Renton,  Washington; 
ur  at  the  Office  of  the  Fedfiral  Register. 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effedive 
tin  September  2.  1994. 

l.<u>ued  ill  Reuton.  tVnshinglon.  on  |ulv  21i. 
I '104. 

Darrell  NL  Pederson, 

Acting  Manager.  Transpcirt  Airplane    ■ 
Directorate.  Aircraft  Certification  Service. 
1!"K  Dor.  94-16453  Filed  8-2--94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  91-CE-76-AD;  Amendment  39- 
8992;  AD  91-20-14  R1] 

Airworthiness  Directives:  Beech 
Aircraft  Corporation  Models  6300  and 
B300C  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT 
action:  Final  rule. 

SUMMARY:  This  amendment  revises  AD 
91-20-14.  which  currently  requires 
incorporating  revised  takeoff  and  climb 
perfonnance  charts  into  the  FAA 
Approved  Airplane  Flight  Manual  and 
Pilot's  OperaUng  Handlwok  (AFM/FOH) 
on  Beech  Aircraft  Corporation  (Beech) 
Models  B300  and  B300C  airplanes. 
Beech  has  started  incorporating  these 
takeoff  and  climb  requirements  into  the 
AFM/POH  of  airplanes  manufactured 
.^ince  issuance  of  AD  91-20-14.  This 
action  limits  the  applicability  to  only 
those  airplanes  without  these  takeoff 
and  climb  requirements  incorporated 
;iilo  the  AFM/POH  at  production.  The 


actions  specified  by  this  AD  are 
intended  to  ensure  that  the  affected 
airplanes  achieve  required  minimum 
takeoff  and  climb  performance  for  each 
approved  combinatic<n  of  takeoff 
configuration,  weight,  pressure  altitude, 
and  temperature. 
DATES:  Effective  September  12.  19«J4. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
ri'gulations  was  previously  approved  by 
the  Director  of  the  Federal  Registor  as  of 
February  20.  1992. 
ADDRESSES:  Copies  of  the  AFM/POH 
revision  that  applies  to  this  AD  may  bi; 
obtained  from  the  Beech  Aircraft 
Corporation.  P.O.  Box  85.  Wichita, 
Kansas  67201-0085.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Ccntrah 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558.  601  E.  12th  Sfrocl. 
Kansas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Registor.  800  North 
Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bennett  L.  Sorenscn.  Flight  Test  Pilot, 
Wichita  Aircraft  Certification  Office. 
FAA.  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
telephone  (316)  946-4165;  facsimile 
(316) 946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Beech  Models  B300  and  n300C 
airplanes  was  published  in  the  Federal 
Register  on  March  16,  1994  (59  FR 
1220.'i).  The  action  proposed  to  revise 
AD  91-20-14  and  continue  to  require 
incorjiorating  re\ised  takeoff  and  climb 
performance  charts,  B2  revision,  part 
number  130-590031-1,  dated 
September  1991,  into  the  AFM/POH. 
but  would  exclude  those  airplanes 
.  incorporating  the  takeoff  and  climb 
requirements  at  manufacture. 

Interested  persons  have  been  nffordnd 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  intertrst 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  118  airplaiies 
in  the  U.S.  registry  will  be  affected  by 
this  .'\D,  that  it  will  take  approximately 


1  workhour  per  airplane  to  incorporate 
the  charts  into  the  AFM/POH.  Since  an 
owner/operator  who  holds  a  private 
pilot's  certificate  as  authorized  by 
sections  43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.11)  can  accomphsh  this  action,  the 
only  cost  impact  upon  the  public  is  the 
time  it  takes  to  incorporate  these  charts. 
In  addition,  this  action  requires  tlie 
same  thing  as  AD  91-20-14.  which  is 
replaced  by  this  action. 

The  regulations  adopted  herein  will 
not  have  substantial  dirtK:t  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  tlie  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  tliis  action  (1)  is  not  a 
"significant  regulator\'  adion"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  20. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for"  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a}.  1421 
i.nd  1423;  49  l.S.C  106(g);  and  14  CFR 
11.89.         ' 

Section  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  91-2t^l4,  Amendment 
39-8168  (Januarv-  30.  1992.  57  FR  3516). 
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and  by  add  ng  a  new  airworthiness 
directive  to  read  as  follows: 

91-20-14R1     Beech  Aircraft  Corporation: 

Amendr  lent  39-8992;  Docket  No.  91- 

CE-76-/  iD;  Revises  AD  91-20-14. 

Amendr  lent  39-ai68. 

Applicabil  ty:  The  followring  model  and 

serial  numbe  •  airplanes,  certificated  in  any 

categor}' 


Mock  I 


B300  ... 
B300C 


lancB 


Incorpctate  the  takeoff  and  climb 

charts,  B2  revision,  part  number 
13O-5q0O31-l,  dated  September  1991. 
B300andB300CPilots 
Handbook  and  FAA  Approved 
t  Manual  (AFM/POH). 
charts  sent  in  the  priority  letter 
package  and  82  revision.  P/N 
1,  dated  September  1901 ,  are 


FH|  h 
I:Th! 


I  IncorpK  rating 


Compli 
time-in-servite 
effective  datf 
already  accoi  n 

To  ensure 
achieve  requ 
performance 
of  takeoff  co 
altitude,  and 
following: 

(a) 
performance 
(P/N) 

into  the  Mot^l 
Operating 
Airplane 

Nolel 
AD  91-20-1 
130-590031 
the  same. 

(b) 
charts  as  req  i 
performed  b; 
least  a  privat  i 
by  Section 
Regulations 
entered  into 
compliance 
Section  43.1 
Regulations 

(c)  Special 
accordance 
of  the  Federj  I 
21.197  and 
a  location  w 
can  be  accon 

(d)  An  a 
adjustment 
provides  an 
approved  by 
Certification 
Airport  Roac 
67209.  The 
through  an 
inspector,  w 
it  to  the 

Note  2:  In 
existence  of 
compliance 
obtained 

(e)  The 
limitations 
in  accordant^ 
Operating 
Airplane  Fli] 
number  1 
1991.  This 
previously 
Federal  Regi 
552(a)  and  1 


Required  within  10  hours 
after  February  20, 1992  (the 
of  AD  91-20-14).  unless 
plished. 

hat  the  affected  airplanes 
red  minimum  takeoff  and  climb 
for  each  approved  combination 
figuration,  weight,  pressure 
temperature,  accomplish  the 


4!  I 


I 


21 


Mar  jgi 


froii 


'a  )i 
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Serial  Nos. 


FL-l  through  FL-110 
FM-1  through  FM-8 


the  climb  and  takeoff- 
ired  by  this  AD  may  be 
the  owner/op)erator  holding  at 
pilot  certificate  as  authorized 
7  of  the  Federal  Aviation 
14  CFR  43.7),  and  must  be 
he  aircraft  records  showing 
ith  this  AD  in  accordance  with 
of  the  Federal  Aviation 
14CFR43.il). 

flight  [jermits  may  be  issued  in 
ith  sections  21.197  and  21.199 
Aviation  Regulations  (14  CFR 
.199)  to  operate  the  airplane  to 
ere  the  requirements  of  this  AD 
plished. 
Itefnative  method  of  compliance  or 
the  compliance  time  that 
equivalent  level  of  safety  may  be 
the  Manager,  Wichita  Aircraft 
Office(ACO),  FAA.  1801 
Room  100,  Wichita,  Kansas 
request  should  be  forwarded 
a  jpropriate  FAA  Maintenance 
o  may  add  comments  and  send 
;er,  Wichita  AGO. 


1  srmation  concerning  the 
pproved  alternative  methods  of 
.•ith  this  AD,  if  anv.  mav  be 
the  Wichita  ACO. 


tak  Boff  and  climb  performance 
r  iquired  by  this  AD  shall  be  done 

with  the  Beech  Pilot's 
H4ndbook  and  FAA  Approved 
Manual,  B2  revision,  part 
304590031-1,  dated  September 
ir  corporation  by  reference  was 
proved  by  the  Director  of  the 
Iter  in  accordance  with  5  U.S.C. 
CFR  part  51  as  of  February  20, 


1992.  Copies  may  h>e  obtained  from  the  Beech 
Aircraft  Corporation,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC. 

(f)  This  amendment  (39-8992)  revises  AD 
91-20-14,  Amendment  39-8168. 

(g)  This  amendment  (39-8992)  becomes 
effective  on  September  12, 1994. 

Issued  in  Kansas  City,  Missouri,  on  July  27, 
1994. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Diractorate,  Aircraft 
Certification  Service. 
IFR  Doc.  94-18843  Filed  8-2-94;  8:45  ami 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-106-AD;  Amendment 
39-«990;  AD  94-16-01] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A340-211  and  -311 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  dirw:tive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A340-211  and  -311  series 
airplanes.  This  action  requires 
modifying  the  bonding  leads  on  the  fuel 
quantity  indicating  (FQI)  probes  or  the 
temperature  sensor,  on  the  fuel  low 
pressur^  inlet  pipe  next  to  the 
compensator,  and  on  the  jet  pump.  This 
amendment  is  prompted  by  results  of  a 
quality  survey,  which  revealed  that 
there  may  be  insufficient  clearance 
between  several  bonding  leads  and 
certain  FQI  system  probes  or  the 
temperature  sensor,  and  between  the 
bonding  leads  and  the  FQI  probes  and 
the  compensator.  The  actions  specified 
in  this  AD  are  intended  to  eliminate 
such  insufficient  clearance,  which  could 
lead  to  electrical  arcing  and  a  resultant 
fire  in  the  event  of  a  Hghtning  strike. 
dates:  Effective  August  18. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  18. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  3. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  94-NM- 
106-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  infonnation  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Slotte,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate,    - 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbusjndustrie  Model 
A340-211  and  -311  series  airplanes. 
The  DGAC  advises  that  results  of  a 
quality  survey  conducted  by  Airbus 
Industrie  have  revealed  that  there  may 
be  insufficient  clearance  between 
several  bonding  leads  and  certain  fuel 
quantity  indicating  (FQI)  system  probes 
or  the  temperature  sensor.  Further, 
insufficient  clearance  also  may  exist 
between  the  bonding  leads  and  the  FQI 
probes  in  the  inner  collector  cell  and  the 
compensator.  Such  insufficient 
clearance,  if  not  corrected,  could  result 
in  electrical  arcing  and  a  resultant  fire 
in  the  event  of  a  lightning  strike. 

Airbus  Industrie  has  issued  Service 
Bulletin  A340-28-4008.  dated  July  9, 
1993,  which  describes  procedures  for 
modifying  the  bonding  leads  on  the  FQI 
probes  or  the  temperature  sensor.  This 
modification  involves  installing  shorter 
bonding  leads  and/or  rerouting  certain 
bonding  leads  on  the  water  drain  pipe, 
the  engine  fuel  feed  pipe,  the  fuel 
recirculation  pipe,  the  vent  pipe,  and 
the  surge  tank  drain  pipe. 
Accomplishment  of  this  modification 
will  maintain  the  correct  clearance 
between  the  bonding  leads  and  the  FQI 
probes  or  the  temperature  sensor.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  93-120-002(B). 
dated  August  4,  1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

Airbus  Industrie  also  has  issued 
Service  Bulletin  A340-28-4012.  dated 
November  8,  1993,  which  describes 
procedures  for  modifying  the  bonding 
leads  on  the  fuel  low  pressure  inlet  pipe 
(next  to  the  compensator)  and  on  the  jc' 


pump.  This  action  involves  installing  a 
sleeve  on  the  bonding  lead  on  the  fuel 
pipe  at  certain  FQI  probes  in  the  inner 
collector  cell  and  installing  shorter 
bonding  leads  on  the  fuel  pipe  at  the 
compensator.  Accomplishment  of  this 
modification  will  maintain  the  correct- 
clearance  between  the  bonding  leads 
and  the  FQI  probes  and  compensator. 
The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  Airworthiness  Directive  93-206- 
003(B),  dated  December  8, 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.19) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  electrical  arcing  and  a  resuUant 
fire  in  the  event  of  a  lightning  strike. 
This  AD  requires  modifying  the  bonding 
leads  on  the  FQI  probes  or  the 
temperature.sensor,  on  the  fuel  low 
pressure  inlet  pipe  next  to  the 
compensator,  and  on  the  jet  pump.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

There  currently  are  no  Model  A340- 
211  or -311  series  airplanes  on  the  U.S. 
Register.  All  airplanes  included  in  the 
applicability  of  this  rule  currently  are 
operated  by  non-U.S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  that  this 
rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be' 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  63  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $55  per  work 
hour.  Required  parts  will  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 


impact  of  this  AD  would  be  $3,465  per 
airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  WTitten  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  dale  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-106-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26.  1973);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the     - 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:     - 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorifv:  49  U.S.C.  App.  13.54(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-16-01  Airbus  Industrie:  Amendment  39- 
8990.  Docket  94-N.M-106-AD. 

Applicability:  Model  A340-211  and  -311 
series  airplanes  on  which  Airbus  Industrie 
Modifications  42337  and  42338  (reference 
Airbus  Industrie  Ser\ice  Bulletin  A340-28- 
4012)  have  not  been  installed;  and  on  which 
Airbus  Industrie  Modification  42038 
(reference  Airbus  Industrie  Ser\-ice  Bulletin 
.A340-28-1008)  has  not  been  instal't-d; 
certificated  in  any  category. 

Compliance:  Required  within  100  landings 
after  the  effective  date  of  this  .AD.  sunless 
accomplished  previouslv. 

To  prevent  electrical  arcing  and  a  rt'sultanf 
fire  in  the  event  of  a  lightning  strike, 
accomplish  the  following: 

(a)  Modify  the  bonding  leads  on  the  water 
drain  pipe,  engine  fuel  feed  pipe,  fuel 
recalculation  pipw.  vent  pipe,  and  surge  tank 
drain  pipe  in  accordance  with  Airbus 
Industrie  Ser\ice  Bulletin  A340-28-4008. 
dated  July  9.  1993. 

(b)  Modify  the  bonding  leads  on  the  fuel 
low  pressure  inlet  pipe  (next  to  the 
compensator)  and  on  the  jet  pump  in 
accordance  with  Airbus  Industrie  Service 
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light  permits  may  be  issued  in 
th  sections  21.197  and  21.199 
Aviation  Regulations  (14  CFR 
.199)  to  operate  the  airplane  to 
the  requirements  of  this  AD 
ished. 
ifications  shall  be  done  in 
th  Airbus  Industrie  Ser\'ice 

dated  July  9. 1993. 
ustrie  Service  Bulletin  A340- 
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■  the  Federal  Register  in 
th  5  U.S.C  552(a)  and  1  CFR 
may  be  obtained  from  Airbus 

Point  Maurice  Bellonte, 
Cedex  France.  Copies  may  be 
FAA.  Transport  Airplane 
Lind  Avenue,  SVV.,  Renton, 
I  »r  at  the  Office  of  the  Federal 
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(d)  Special 
accordance  v> 
of  the  Fed  era 
21-197  and  2: 
a  location  w 
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(f)  This  am(n 
August  18,  1 

Issued  in 
1994. 

Darrell  \L  Pe  iersoa. 
Acting  Manai  er.  Transport  Airplane 
Directorate.  /  ircraft  Certification  Service. 
IFR  Doc.  94-1  8769  Filed  8-2-94;  8:45  am] 
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[Airspace  Do  ;ket  No.  94-ASO-81 


nt  of  Class  E  Airspace; 
GA 


Fei  eral  Aviation 
nistratlon  (FAA),  EKTT. 
1  rule. 


Ti 


is  action  establishes  Class 
Thomaston,  Georgia.  A 
Directional  Beacon  (NDB)  Runway 
Instrument  Approach 
(tlAP)  for  the  Thomaston- 
Coui  ty  Airport  has  recently  been 
"ontrolled  airspace 
upward  from  700  feet  above 
(AGL),  is  needed  for 
light  rules  (IFR)  operations 
this  SIAP.  This  action  is 


lizing 


intended  to  provide  adequate  Class  E 
airspace  for  IFR  operations  at 
Thomaston,  GA.  The  operating  status  of 
the  airport  will  change  from  VFR 
operations  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

EFFECTIVE  DATE:  0901  U.T.C.  October  13, 
1994. 

FOR  FIMTHER  INFORMATION  CONTACT: 
Robert  L.  Shipp,  Jr.,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5591. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  2, 1994,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Thomaston,  Georgia, 
(59  FR  24990).  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  IFR  operators 
executing  the  NDB  Runway  30  SIAP 
serving  the  Thomaston-Upson  County 
Airport.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  relating  to  this  Class  E 
airspace  proposal  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36296; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 
The  operating  status  of  the  airport  will 
be  changed  from  VFR  operations  to 
include  IFR  operations  concurrent  with 
publication  of  the  SIAP. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Thomaston,  GA,  to 
accommodate  a  new  NDB  Riuiway  30 
SIAP  to  Thomaston-Upson  County 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  to  1200  feet  AGL 
is  needed  for  IFR  operators  executing 
the  developed  SLAP.  The  operating 
status  of  the  airport  will  be  changed 
from  VFR  operations  to  include  IFR 
operations  concurrent  with  publication 
of  die  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 

Navij;ation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDEDl 

1 .  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a)l  13.54(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1039- 
1963  Comp..  p.  389;  49  U.S.C.  106(^);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Fedora!  Aviation 
Administration  Order  7400.9A,  in  effect 
as  of  September  16, 1993,  Airspace 
Designations  and  Reporting  Points, 
dated  June  17,  1993,  and  effective 
September  16,  1993,  is  amended  as 
follows: 

Para.  6005  Class  E  airspace  areas  extending 
upvmrd  from  700  feet  or  more  above  the 
surface  of  the  earth 


ASO  GA  E5  Thomaston,  GA  (New) 

Thomnston-Upson  County  Airport,  GA 

(lat.  32°57'17"N,  long.  84''11'14"  W)  . 
YbtesNDB 
(lat.  32°.55'09?'  N.  long.  84°11'14"  W) 
That  airspace  extending  upward  from  7t)0 
feet  above  the  surface  within  a  6.5-raile 
radius  of  the  Thomaston-Upson  County 
Airport  and  within  2.0  miles  each  side  of  the 
124°  bearing  from  the  Yates  NOB,  extending 
from  the  6.5-mile  radius  to  7  miles  southeast 
of  the  NDB. 


Issued  in  College  Park.  Georgia,  on  July  21, 
1994. 

Michael  J.  Powderly, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  94-18810  Filed  8-2-94;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-15] 

Modification  of  Class  D  Airspace; 
Oscoda,  Ml 

AGENCY:  Federal  Aviation: 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  revokes  Class  D 
airspace  for  Oscoda,  MI.  O.scoda        « 
Wurtsmith  Airport  does  not  have  an 
operating  control  tower,  therefore,  the 
Oscoda,  MI  controlled  airspace 
designation  was  appropriately  corrected 
to  Class  E2  in  a  previous  docket  action, 
and  the  reference  to  Class  D  is  not 
required.  The  intended  affect  of  this 
action  is  to  provide  the  accurate 
description  of  controlled  airspace  for 
Oscoda.  MI. 

EFFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708) 294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  24,  1994,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
Class  D  airspace  at  Oscoda,  Michigan 
(59  FR  26766).  Oscoda  Wurtsmith 
Airport  does  not  have  an  operating 
control  tower,  therefore,  the  Oscoda,  MI 
controlled  airspace  designation  was 
appropriately  corrected  to  Class  E2  in  a 
previous  docket  action,  and  the 
reference  to  Class  D  is  not  required. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  propo.sal 
were  recefved. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Cla.ss  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17.  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  199;i).  The 
Cl.iss  D  airspace  designation  listed  in 


this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
Class  D  airspace  at  Oscoda.  Michigan. 
Oscoda  Wurtsmith  Airport  does  not 
have  an  operating  control  tower, 
therefore,  the  Oscoda,  MI  controlled 
airspace  designation  was  appropriately 
corrected  to  Class  E2  in  a  previous 
docket  action,  and  the  reference  to  Class 
D  is  not  required. 

The  FAA  has  determined  that  this 
regulation  only  involves'an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT' 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  - 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFK.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
-14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is' 
amended  as  follows: 

Panigmph  5000     General 


AGL  Ml  D  Oscoda,  Ml    [Removed] 


Issued  in  Des  Plaines.  Illinois  on  July  19. 
1994. 

Roger  Wail. 

Manager,  Air  Traffic  Division. 

IFR  Doc.  94-18811  Filrd  8-2-94;  8:45  am) 

BILLING  COOC  4910-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-7] 

Establishment  of  Class  D  and  E 
Airspace;  Kenosha,  Wl.;  Revocation  of 
Class  E  Airspace;  Kenosha,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


•  SUMMARY:  This  action  establishes  Class 
D  and  Class  E4  airspace  at  Kenosha,  Wl. 
This  action  also  revokes  the  Cla.ss  E5 
airspace  at  Kenosha,  Wl.  An  air  traffic 
control  tower  has  been  commissioned  at 
Kenosha  Municipal  Airport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  D  airspace  for 
instrument  flight  rules  (IFR)  operations 
and  require  two-way  radio 
communication  at  Kenosha  Municipal 
Airport,  and  to  establish  Class  E 
airspace  for  instrument  approach 
procedures  in  areas  outside  the  Class  D 
surface  area. 

EFFECTIVE  DATE:  0901  UTC.  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rohen  ].  Woodford.  Air  Traffic  Division. 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  .Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7-568. 

SUPPLEMENTARY  INFORMATION: 

Histor>' 

On  Monday,  April  4,  1994.  the  FAA 
propo.sed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  D  and  E4 
Airspace  at  Kenosha  Municipal  Airport, 
Kenosha,  Wl  (59  FR  15667).  The  . 
proposal  was  to  add  controlled  airspace 
extending  upward  from  the  surface 
designated  as  an  extension  to  a  Class  D 
surface  area.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  .submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspac:i> 
docket  are  based  on  North  American 
Datum  83.  Class  D.  Class  E4  and  Oass 
E5  airspace  designations  are  published 
respectively  in  Paragraphs  5000,  6004. 
and  6005  of  FAA  Order  7400.9A  dated 
June  17,  1993,  and  effective  September 
16.  1903.  which  is  incorporated  by 
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List  of  Subfccts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDEDl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10«54,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  [Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows; 

Paragraph  5000    Class  D  airspace. 


AGL  WI  D  Kenosha.  WI  (New) 

Kenosha  Municipal  Airport,  WI 
(lat.  42°35'45"  N.,  long.  87''55'40"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,200  feet  within  a 
4.1  mile  radius  of  the  Kenosha  Municipal 
Aiqx)rt. 

Paragraph  6004    Class  E  airspace. 

AGL  WI  E4  Kenosha,  WI  (New) 

Kenosha  Municipal  Airport,  WI 

(iat.  42°35'45"  N.,  long.  87°55'40"  W.) 
Kenosha  VOR 
.    (lat.  42''35'57"  N.,  long.  87''55'54"  W.) 

That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the 
Kenosha  VOR  077°  radial  extending  from  the 
4.1  mile  radius  of  the  Kenosha  Municipal 
Airport  to  7  miles  northeast  of  the  Kenosha 
Airport. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5  Kenosha.  WI  (Removed] 

***** 

Issued  in  Des  Plaines.  Illinois  on  June  15, 
1994. 

Roger  Wall, 

Manager.  Air  Traffic  Division. 
IFR  Doc.  94-18828  Filed  8-2-94;  8:45  ami 

BILLING  CODE  491&-13-M 


14  CFR  Part  95 

[Docket  No.  27839;  Amdt  Mo.  384] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendmeiit  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules} 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  becau.se  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  August  18,  1994. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SVV.,  Washington,  DC  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specifiedroute 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95.  The 
specified  IFR  altitudes,  when  lused  in 
conjunction  with  the  prescribed 
thangeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and  ■ 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulator),'  changes  and 
safety  in  air  commerce,  1  find  that  notice 
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and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  thenrt  operationally  current. 

It,  therefore— -(1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februarv- 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 


the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington.  DC  on  July  15. 1994. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Scnicc. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 


Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  August  18.1994: 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348,  1354.  and  1510; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12.  1983):  and  14  CFR  n.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  &  Changeover  Points 

[Amendment  384  Effective  Date.  August  18.  1994] 


From 


To 


MEA 


§95.1001    Direct  Routes— U.S.  95.102  Amber  Federal  Airway  2,  Is  Amended  To  Read  In  Part 

Evansville,  AKNDB*9100-MOCA  j  Browerville,  AK  NDB  

§95.1001    Direct  Routes— U.S.  Is  Amended  To  Read  In  Part 


Cuney,  TX  FIX  •3000-MOCA  

Lake  Charles,  LA  VORTAG  *1600-MOCA 


Lufkin,  TX  VORTAC  •2000-MOCA 
Lufkin,  TX  VORTAC  •2100-MOCA 
Lufkin,  TX  VORTAC  •2300-MOCA 
Scurry.  TX  Vortac  •220&-MOCA  .... 


Nacogdoches.  TX  NDB 
Lufkin.  TX  VORTAC 


Appin.  TX  FIX  MSOQ-WOCA 

Daisetta.  TX  VORTAC  *1700-MOCA 
Daisetta,  TX  VORTAC  "iroO-MOCA  , 
Honee.  TX  FIX  •1600-WOCA 


Monroe,  LA  VORTAC  COP  82  LFK  

Palestine,  TX  NDB  COP  53  LFK  

Scurry,  TX  VORTAC  COP  60  LFK  

Nacogdochss,  TX  NDB  COP  67  SCY 

Is  Amended  To  Delete 

Covex,  LA  FIX 

Cocos,  LA  FIX 

Espoe.  LA  ; 

Giddy,  TX  FIX  " 

Puerto  Rico  Routes 
Route  5  Is  Amended  To  Read  In  Part 

Bonnquen,  PR  VORTAC  •5C0O-MRA-1800-MOCA  I  RoBle  PR  FIX 

Roble.  PR  FIX  'ISOO-MOCA  j  Pi.ng,  PR  FIX  Z'ZZ'ZZZZZZ 

Route  6 

Coqui,  PR  FIX  -SOOO-MRA  "1300-MOCA  _ I  -Roble  PR  RX 

Roble.  PR  FIX  "ISOO-MOCA  |  Idaho,  PR  FIX  ." '..'.ZZ^Z'"'"~ZZZ 

§95.6091    VOR  Federal  Airway  91  Is  Amended  To  Read  In  Part 
Sr.rdi,  NY  FIX  -ISOO-MOCA  .j.....  |  Calverton,  NY  VORTAC I 

§95.6126    VOR  Federal  Airway  126  Is  Amended  To  Read  In  Part 
Bearz,  IN  FIX  .■. j  Halle,  IN  FIX j 

§95.6128    VOR  Federal  Airway  128  Is  Amended  To  Read  In  Part 
Decee,  IN  FIX |  Cincinnati,  KY  VORTAC  '. 1 

§  95.6212    VOR  Federal  Airway  212  Is  Amended  To  Read  in  Part 
Oscer,  TX  FIX  'IGOO-MOCA „ |  Lufkin,  TX  VORTAC .| 

§95.6306    VOR  Federal  Ainway  306  Is  Amended  To  Read  In  Part 

Navasota.  TX  VORTAC  ., Zmskl,  TX  FIX  „ 

ZmskI,  TX  FIX  'ZSOO-MOCA „._ „ .,     Cleep.  TX  FIX  """""" 

Cleep,  TX  FIX  Daisetta,  TX  VORTAC  '. Z'"'Z"'Z 

§95.6340    VOR  Federal  Airway  340  Is  Amended  To  Read  In  Part 

Bearz.  IN  FIX _ |  Knox.  IN  VORTAC  „ 

§95.6407    VOR  Federal  Amway  407  Is  Amended  To  Read  In  Part 

Lufkin,  TX  VORTAC 'igOO-MOCA  I  Flimm  TX  FIX 

Flimm,  TX  FIX  •1700-MOCA j  Linen.'LA  FIX  '.ZZZZZ''""Z""Z 

§95.6422    VOR  Federal  Airway  422  Is  Amended  To  Read  In  Part 

Chicago  heights,  IL  VORTAC  I  Knox,  IN  VORTAC  „ | 

$95.6477    VOR  Federal  Airway  477  Is  Amended  To  Read  In  Part 
Humble,  TX  VORTAC  •2000-MOCA  I  Leona.  TX  VORTAC | 
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Waterville.  OH 
College  Statioi 
Silbe,  TX  FIX 


Rochester.  NY 


IFR  Doc.  94-1  (  829  Filed  8-2-94;  8:45  am] 

BILLING  CODE  4S  C-1>-M 


DEPARTMEf  T  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Driig  Administration 

21  CFR  Part  520 


Oral  Dosage 
Chlortetracy^t 


agency:  Fooc 
HHS. 
ACTION:  Final 


IB; 
ti  /o 


summary:  Th^ 
Administrati 
animal  drug 
approval  of 
animal  drug 
by  the  American 
supplementa 
safe  and  effe<iive 
chlortetracyc 
HCl)  soluble 
drinking  wat^r 
for  control  of 
susceptible  tc 


water  of  swinp 
treatment  of 
susceptible  tc 
reflect  compl 
National  Academy 
Research  Cou  ac 
Efficacy  Stud ; 
evaluation  of  jthe 
and  FDA's 
evaluation. 


DATE 


EFFECTIVE 

FOR  FURTHER 
Dianne  T. 
Medicine 


Revisions  to  Minimum  Enroute  IFR  Altitudes  &  Changeover  Points— Continued 

[Amendment  384  Effective  Date,  August  18,  1994) 


From 


To 


MEA 


§  95.6493    VOR  Federal  Airway  493  Is  Amended  To  Read  In  Part 

VOR/DME  •2100-MOCA  I  Carleton,  Ml  VORTAC  

§  95.6565  VOR  Federal  Airway  565  Is  Amended  To  Read  In  Part 
,  TX  VORTAC  -igoO-MOCA  I  Lufkin.  TX  VORTAC 

§95.6569  VOR  Federal  Airway  569  Is  Amended  To  Read  In  Part 
I  Lufkin,  TX  VORTAC ;. 


•3000 
•4000 
2500 


§95.8003    VOR  FEDERAL  Airways  Changeover  Points 


Airway  segment 


From 


To 


Changeover  points 


Distance 


From 


VORTAC 


V-2  Is  Amended  To  Read  In  Part 
....  I  Syracuse.  NY  VORTAC  


13  I  RoclTester 


Form  New  Animal  Drugs; 
ine  Soluble  Powder 


and  Drug  Administration, 
rule. 


Food  and  Drug 
n  (FDA)  is  amending  the 
gulations  to  reflect 

supplemental  new 
pplications  (NADA's)  filed 

Cyanamid  Co.  The 
NADA's  provide  for  the 

use  of  "  • 

ine  hydrochloride  (CTC 
jowder  in  both  the 

of  chickens  and  turkeys 
certain  bacterial  diseases 
CTG.  and  the  drinking 
and  cattle  for  control  and 
cjertain  bacterial  diseases 
CTC.  The  approvals 
ance  with  results.of  the 
of  Sciences/National 
il  (NAS/NRC),  Drug 
Group's  (DESI) 

drugs'  effectiveness 
usions  concerning  that 


coicl 


;  August  3.  1994. 
I  ^FORMATION  CONTACT: 
Mc  ^ae,  Center  for  Veterinary 
(HIiV-102).  Food  and  Drug 


Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-1623. 

SUPPLEMENTARY  INFORMATION:  American 
Cyanamid  Co..  Berdan  Ave.,  Wayne,  NJ 
07470.  submitted  a  supplement  to  its 
approved  NADA  65-071  for 
Aureomycin®  (chlortetracycline 
hydrochloride  (CTC  HCl))  Soluble 
Powder  (available  in  181  gram  (g)  (6.4 
ounce  (oz)  packets  and  2.3  kilogram  (kg) 
(5  pound  (lb)  bags,  with  a  concentration 
of  25  g  CTC  HCl/lb)  and  NADA  65-440 
for  Aureomycin®  (CTC  HCl)  Soluble 
Powder  Concentrate  (available  in  181  g 
(6.4  oz)  and  726  g  (25.6  oz)  packets, 
with  a  concentration  of  64  g  CTC  HCl/ 
lb).  The  drug  products  are  used  to 
medicate  drinking  water  to  be 
administered  to  chickens,  turkeys, 
swine,  calves,  beef  cattle,  and 
nonlactating  dairy  cattle  in  accordance 
with  §520.445b(d)(4)  (21  CFR 
520.445b(d)(4)).  Both  NADA's  were 
originally  approved  on  June  23.  1953.  as 
antibiotic  Form  6  applications. 

The  drugs  were  the  subject  of  a  NAS/ 
NRC  DESI  evaluation  of  effectiveness 
(DESI  01 13NV).  The  findings  were 
published  in  the  Federal  Register  of 
July  21. 1970  (35  FR  11646).  NAS/NRC 
evaluated  the  drugs  as  probably 
effective  for  growth  promotion  and  feed 
efficiency  and  for  the  treatment  of 
animal  diseases  caused  by  pathogens 
sensitive  to  chlortetracycline.  NAS/NRC 
stated: 

(1)  Claims  made  regarding  "for  prevention 
of  or  "to  prevent"  should  be  replaced  with 
"as  an  aid  in  the  control  of  or  "to  aid  in  the 
control  of; 

(2)  claims  for  growth  promotion  or 
stimulation  are  disallowed  and  claims  for 
faster  gains  and/or  feed  efficiency  should  be 
stated  as  "may  result  in  faster  gains  and/or 
improved  feed  efficiency  under  appropriate 
conditions"; 


(3)  each  disease  claim  should  be  properly 
qualified  as  "appropriate  for  use  in  (name  of 
disease)  caused  by  pathogens  sensitive  to 
(name  of  drug)";  if  the  disease  cannot  be  so 
qualified  the  claim  must  be  dropped; 

(4)  claims  pertaining  to  egg  production  and 
hatchability  should  be  changed  to  "May  aid 
maintaining  egg  production  and  hatchability, 
under  appropriate  conditions,  by  controlling 
pathogenic  microorganisms"; 

(5)  the  labels  should  warn  that  treated 
animals  must  actually  be  consuming  enough 
medicated  water  or  medicated  feed  to 
provide  a  therapeutic  dosage  under  the 
conditions  that  prevail  and,  as  a  precaution, 
state  the  desired  oral  dose  per  unit  of  animal 
weight  per  day  for  each  species  as  a  guide, to 
effective  usage  of  the  preparation  in  drinking 
water  or  feed;  and 

(6)  effective  blood  levels  are  required  for 
each  recommended  dosage. 

FDA  concurred  with  the  NAS/NRC 
findings. 

The  NAS/NRC  evaluation  is 
concerned  only  with  the  drugs' 
effectiveness  and  safety  to  the  treated 
animal.  It  does  not  take  into  account  the 
safety  for  food  use  of  food  derived  from 
drug-treated  animals.  Nothing  herein 
will  constitute  a  bar  to  further 
proceedings  with  respect  to  questions  of 
safety  of  the  drugs  or  their  metabolites 
in  food  products  derived  from  treated 
animals. 

The  American  Cyanamid  Co.  filed 
supplemental  NADA's  which  revised 
the  labeling  of  its  products  to  complv 
with  the  results  of  the  NAS/NRC  DESi 
review  and  FDA's  conclusions.  The 
supplemental  NADA's  are  approved  as 
of  June  15, 1994.  and  the  regulations  are 
amended  by  revising  §  520.445b  (21  CFR 
520.445b)  to  reflect  the  approvals. 

Additionally.  §  520.44ob(b)  is 
amended  to  reflect  sponsor  approvals  as 
a  result  of  this  latest  DESI  finalization: 

1.  Drug  sponsor  no.  053389  (Pennfield  OU 
Co.)  is  currently  codified  for  the  uses 
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provided  in  §  520.445b(d)(3)  and  (d)(4). 
Actually,  the  approval  is  limited  to  the  uses 
provided  only  in  §520.445b(d)(2)(iKD>and 
(d)(3)(i)(A). 

2.  Drug  sporsor  no.  010042  (American 
Cyanamid  Co.)  s  currently  codified  for  the 
uses  provided  in  §520.445b(d)(l)  and  (d)(2). 
However,  approval  of  its  applications  is  now 
limited  to  the  uses  listed  in  §520.445b(d)(4). 

3.  Dnig  sponsor  no.  054273  (Fermenta 
Animal  Health  Co.)  is  codified  for  all  of  the 
current  uses  in  §520.445b(d)(4),  which  is 
being  amended  because  the  sponsor  does  not 
hold  an  approval  for  the  claim  added  in 
paragraph  (d)(4)(i)(C)  of  §  520.445b. 

4.  Drug  sponsor  no.  017274  (Feed 
Specialties  Co..  Inc.)  is  currently  codified  for 
the  uses  provided  in  §520.445b(d)(4)(i) 
through  (d)(4)(iii).  However,  this  is  being 
amended  because  the  sponsor  does  not  hold 
an  approval  for  the  claim  added  in  paragraph 
(d)(4)(i)(C). 

As  a  result  of  the  DESI  finalization. 
§  520.445b(d)(irand  (d)(2)  are  being 
removed  (for  claims  no  longer 
acceptable)  and  new  paragraph 
((l)(4)(i)(C)  is  being  added  to  reflect  a 
claim  for  control  of  mortality  due  to 
fowl  cholera  caused  by  PasieureUa 
nwltocida. 

Section  520.445b  is  further  amended 
in  paragraphs  (d)(4)(iii)(B)  and 
(d)(4)(iv)(B)  to  change  the  naniet)f  one 
of  the  causative  agents.  Hemophilus,  to 
ActinobaciUus  pleuropneumoniae,  the 
current  scientific  name. 

Finally.  §  520.445b  is  amended  in 
paragraph  (d)(4)(iv)(C)  to  add  warning 
statements  now  required  on  the 
labeling. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FD.A  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
imvironmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
r.upporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
.administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  these  . 
approvals  for  food  producing  animals 
do  not  qualify  for  marketing  exclusivity 
because  the  supplemental  applications 
do  not  contain  reports  of  new  clinical  or 
field  investigations  (other  than 
iMoequivalence  or  residue  studies)  and 
novy  human  fond  safety  studies  (other 
than  bioequivalence  or  residue  studies) 
essential  to  the  approvals  and 
conducted  or  sponsored  by  the 
ipplicant. 


In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514.1  l(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.445b  is  amended  in 
paragraph  (a)  by  adding  ",  64."  after  "25.6" 
and  ",  141,"  after  "56.4";  bv  revising 
paragraphs  (b).  {d)(l),  {d)(2J.  (d)(4)(iii)(B). 
(d)(4)(iii)(C).  (d)(4)(iv)(D).  and  (d)(4)(iv)(C): 
by  removing  and  reser\'ing  paragraph  (d)(3); 
and  by  adding  new  paragraph  (d)(4)(i){C)  to 
read  as  follows: 

§520.4450    Chlortetracycline  powder 
(chlortetracycline  hydrochloride  or 
chlortetracycline  bisutfate). 

*  ♦         •         ♦         • 

(b)  Sponsors.  See  No.  053389  in 
§  510.600(c)  of  this  chapter  for 
conditions  of  use  as  in  paragraphs 
(d)(l)(i)(A)and(d)(2j(i)(A)oflhis 
section;  No.  010042  for  conditions  of 
use  as  in  paragraph  (d)(4)  of  this  section: 
No.  054273  for  conditions  of  use  as  in 
paragraphs  (d)(  l)(i)(A)  and  (B)  and 
(d)(4)(ii)  through  (iv)  of  this  section.  No 
017274  for  conditions  of  use  as  in 
paragraphs  (d)(4)(i)(A^and  (B)  and 
(d)(4)(ii)  and  (iii)  of  this  section 

•  *.       •        *        * 

(d)  Conditions  of  use.  (I)  Use  as 
chlortetracycline  hydrochloride  in 
drinking  water  as  follows: 

(i)  Swine.  (A)  Amount.  Ten  milligrams 
per  pound  of  body  weight  daily  in 
divided  doses. 

(1)  Indications  for  use.  Control  and 
treatment  of  bacterial  enteritis  (scoursi 
caused  by  Escherichia  coh  and  bacterial 
pneumonia  associated  with  Pasteurello 
spp.,  ActinobaciUus  pleuropneumonine 
[Hemophilus  spp).  and  Klebsiella  spp 

12)  Limitations.  Prepare  a  fresh 
solution  twice  daily;  as  sole  source  ol 
chlortetracycline;  administer  for  not 
more  than  5  days;  do  not  slaughter 


animals  for  food  within  5  days  of 
treatment. 

(B)  (Reserved) 
(ii)  [Reserved] 

(2)  Use  as  chlortetracycline 
hydrochloride  in  a  drench  or  drinking 
water  as  follows: 

(i)  Calves.  (A)  Amount.  Ten 
milligrams  per  pound  of  body  weight 
daily  in  divided  doses. 

r^y  Control  and  treatment  of  bacterial 
enteritis  (scours)  caused  by  E.  coli  and 
bacterial  pneumonia  (shipping  fever) 
associated  with  Pasteurello  spp.,  A. 
pleuropneumoniae  [Hemophilus  spp.), 
and  Klebsiella  spp. 

(2)  Limitations.  Prepare  fresh  solution 
daily;  as  sole  source  of 
chlortetracycline;  administer  for  not 
more  than  5  days;  do  not  slaughter 
animals  for  food  within  24  hours  of 
treatment;  do  not  administer  this 
product  with  milk  or  milk  replacers; 
administer  1  hour  before  or  2  hours  after 
feeding  milk  or  milk  replacers;  a 
withdrawal  period  has  not  been 
established  in  preruminating  calves,  do 
not  use  in  calves  to  be  processed  fi.r 
veal. 

(B)- (Reserved] 
(ii)  I  Reserved) 

(3)  [Reserved I 
(4)*   •   • 
{!)•   *   • 

(C)  Amount.  One  thousand  milligrams 
per  gallon. 

(1)  Indications  for  use.  Control  of 
mortality  due  to  fowl  cholera  caused  Ly 
Pasteurello  multocida  susceptible  to 
chlortetracycline. 

(2)  Limitations.  See  par.tgraph 
(d)(4)(i)(A)(,?l  of  this  section. 

•         •         •         «         t 

(iii)*   •    • 

(B)  Indications  for  use.  Control  and 
treaUnent  of  bacterial  enteritis  (scours) 
caused  by  E.  coli  and  Salmonella  spp. 
and  bacterial  pneumonia  associated 

"with  Pasteurello  spp.,  ActinobaciUus 
pl^innpneumoniae  (Hemophilus  spp  ). 
and  Klebsiella  spp. 

(C)  Limitations.  Prepare  fresh  solution 
daily  as  sole  source  of 

i:hl<)rteira(  vcline;  do  not  use  for  more 
than  5  days,  for  017274.  053389.  and 
054273  do  not  slaughter  animals  for 
food  within  5  days  of  treatment;  for 
01 0042  do  not  slaughter  animals  foi 
lood  ivilhui  24  hours  of  treatment. 

(IV)  •   ♦    • 

IB)  IndiLiuiuns  lui  use.  Control  and 
iiealmen!  of  bacterial  enteritis  (scoursi 
v:aiised  bv  E  coli  and  Salmonella  spp. 
and  Oduenal  pneumonia  (shipping  fever 
t;umple\l  assot :  ited  with  Pasteureila 
spp    A  pleuropneumoniae 
'.Henipphilus  spp  )  and  Klebsiella  spp 

(CI  Limitations.  I'lepare  fresh  solulion 
dailv  use  as  i  iir»'ii»h.  as  sole  source  of 


39440     lederal  Register  /  VoL  59.  No.  148  /  Wednesday,  August  3,  1994  /  Rules  and  Regulations 


rhlortetracicline;  do  not  use  for  more 
than  5  days ;  do  not  slaughter  animals 
for  food  wi  hin  24  hours  of  treatment; 
do  not  use  n  lactating  cattle;  do  not 
administer  this  product  with  milk  or 

ac  srs;  administer  1  hour  before 
£  fter  feeding  milk  or  milk 
withdrawal  period  has  not 
shed  in  preruminating 
use  in  calves  to  be 
veal. 


milk  repl 
or  2  hours 
replacers;  a 
been  establ 
calves;  do 
processed 

Dated:  Julj 
Robert  C.  Lii  ingst 


rot 
f  )r 


Director.  Offi 

Evaluation, 

IFR  Doc.  94-18926 
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27,  1994. 
on, 
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C  enter  for  Veterinary  Medicine. 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Paresis 

Uniform  ACministrative  Requirements 
for  Grants  i  ind  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizaticns 


agency: 
Agency. 
ACTION: 
comments 


Unpted  States  Information 
Intfirim  Final  Rule;  request  for 


;Ti 


Budget  (OMB) 
M3C 
ra  ive 
reenents 
Education 


SUMMARY 
response  to 
and 

revised  OMp 
Administ 
and  Ag 
Higher 
Non-Pro  fit 
Register  (5f 
1993.  The 
developed 
for  gov 
rule  format 
adoption  b) 
agencies. 
Circular, 
action"  thai, 
responsible 
administeri  ig 


irif 


ernn  entwide 


In  the 
OliB 


sha  1 


agreements 
therein 
Circular  un 
required  by 
exceptions 
by  OMB.  Tl 
the 
word-for- 


provisic  ns 


DATES:  This 
August  3 
comments 
Octobers, 
have  a  poli 
August  3, 


is  interim  final  rule  is  in 
the  Office  of  Management 
publishing  a  final 
Circular  A-110,  Uniform 
Requirements  for  Grants 
with  Institutions  of 
,  Hospitals,  and  Other 
( )rganizations,  in  the  Federal 
PR  62992)  on  November  29. 
vised  Circular  was 
an  interagency  task  force 
use  in  a  common 
:o  facilitate  regulatory 
executive  departments  and 
published  revised 
specified  as  "required 
Federal  agencies 
for  awarding  and 

grants  and  other 
0  recipients  described 
adopt  the  language  in  the 
ess  other  provisions  are 
Federal  statute  or 

deviations  are  approved 

is  interim  final  rule  adopts 

of  the  revised  Circular 


ir 


wiird. 


regulation  is  effective 
1*94.  Written  and  signed 
I  lust  be  received  on  or  before 
1 994.  This  regulation  will 
c  y  review  three  vears  from 
1'  194. 


ADDRESSES:  Interested  persons  should     - 
submit  written  and  signed  comments  to 
U.S.  Information  Agency,  Office  of 
Contracts,  Grants  Division,  330  C  Street 
SW..  Room  1611,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Ahem  or  Connie  Stinson,  U.S. 
Information  Agency,  Office  of  Contracts, 
Grants  Division,  330  C  Street  SW.,  Room 
1611,  Washington,  DC.  20547,  (202) 
205-5477. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  interim  final  rule  incorporates 
and  reflects  the  provisions  of  the  Office 
of  Management  and  Budget  (OMB) 
issuance  of  revised  OMB  Circular  A-110 
at  58  FR  62992  into  a  new  22  CFR  Part 
518  of  the  USIA  regulatory  requirements 
for  financial  assistance.  OMB  Circular 
A-110  was  originally  issued  by  OMB  in 
1976  with  minor  revisions  made  in 
1987.  The  standards  it  contained  were 
structured  into  15  attachments  lettered 
A-O.  An  interagency  task  force  also 
reviewed  the  circular  in  1987  and 
recommended  it  be  combined  with 
OMB  Circular  A-102,  Uniform 
Requirements  for  Grants  and 
Agreements  with  State  and  Local 
Governments,  as  a  consolidated 
"common  rule".  In  November  1988,  a 
proposed  consolidated  "common  rule" 
was  published  in  the  Federal  Register 
(53  FR  44716)  but.  due  to  adverse 
concerns  by  some  university  groups  and 
Federal  agencies  it  was  not  finalized 
and  issued  by  OMB.  In  November  1990. 
another  interagency  task  force  was 
convened  to  review  Circular  A-110  and 
a  revision  in  a  "common  rule"  format 
was  proposed  and  developed.  This 
revision  was  published  for  comment  in 
the  Federal  Register  (57  FR  39018)  in 
August  1992  and  over  200  comments 
were  received  from  all  sources.  All 
comments  were  considered  in  a  final 
revision  of  Circular  A-110  which  was 
issued  for  governmentwide  application 
in  the  Federal  Register  on  November  29. 
1993.  Consequently,  this  rule  is 
published  as  an  interim  final  rule 
because  of  the  previous.request-for- 
comment  process  used  in  the 
development  of  the  Circular,  the  large 
number  of  comments  already  received 
and  considered  by  OMB  and  the  Federal 
agencies,  and  the  limited  flexibility  to 
revise  the  rule  provided  by  OMB. 

Authority:  This  interim  final  rule  is  issued 
under  the  authority  of  31  U.S.C.  503  (the 
Chief  Financial  Officers  Act),  31  U.S.C.  1111. 
41  U.S.C.  405  (the  Office  of  Federal 
Procurement  Policy  Act),  Reorganization 
Plan  No.  2  of  1970,  and  E.0. 11541 
("Prescribing  the  Duties  of  the  Office  of 
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Management  and  Budget-and  the  Domestic 
Policy  Council  in  the  Executive  Office  of  the 
President"). 

Justification  to  Issue  Interim  Final  Rule 

Under  the  Administrative  Procedures 
Act,  to  issue  a  final  rule  without  notice 
of  proposed  rulemaking  (NPRM),  it  is 
necessary  to  make  a  finding  that  issuing 
an  NPRM  would  be  impractical, 
unnecessary,  or  contrary  to  the  public 
interest.  As  stated  above,  this  rule  is 
based  on  the  revised  OMB  Circular  A- 
110,  that  was  developed  by  an 
interagency  task  force  and  received 
extensive  public  comment.  The  revised. 
Circular  specifies  that  Federal  agencies 
responsible  for  awarding  and 
administering  grants  and  other 
agreements  to  recipients  described 
therein,  shall  adopt  the  language  in  the 
Circular  unless  other  provisions  are 
required  by  Federal  statute  or 
exceptions  or  deviations  are  approved 
by  OMB.  This  interim  final  rule  adopts 
the  provisions  of  the  Circular  word-for- 
word.  Therefore,  an  NPRM  would  not 
allow  the  public  to  make  comments  that 
could  have  a  significant  impact  on  the 
content  of  the  rule.  This  would  make  . 
such  an  effort  unnecessary. 

List  of  Subjects  in  22  CFR  Part  518 

Grants  administration. 
Dated:  )uly  2C.  1994. 
Philip  Rogers, 

Director,  USIA,' Office  of  Contracts. 

Title  22  of  the  Code  of  Federai 
Regulations  is  amended  by  adding  part   ■ 
518  to  read  as  set  forth  below. 

PART  518— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  AGREEMENTS 
WITH  INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS,  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 


Subpa 

rt  A — General 

Sec. 

518.1 

Purpose. 

518.2 

Definitions. 

518.3 

Effect  on  other  issuances 

518.4 

Deviations. 

518.5' 

Subawards.    . 

Subpart  B— Pre-Award  Requirements 

518.10  Purpose. 

518.11  Pre-award  policies. 

518.12  Forms  for  applying  for  Federal 
assistance. 

518.33    Debarment  and  suspension. 

518.14  Special  award  conditions. 

518.15  Metric  system  of  measurement. 

518.16  Resource  Conservation  and 
Recovery  Act. 

518.17  Certifications  and  representations. 


Subpart  C— Post-Award  Requirements 
Financial  and  Program  Management    . 

518.20  Purpose  of  financial  and  program 
management. 

518.21  Standards  for  financial  management 
systems. 

'  518.22    Payment. 

518.23  Cost  sharing  or  matching. 

518.24  Program  income. 

518.25  .  Revision  of  budget  and  program 
plans.  - 

518.26  Non-Federal  audits. 

518.27  Allowable  costs. 

518.28  Period  of  availability  of  funds 

Property  Standards 

518.30  Purpose  of  property  standards. 

518.31  Insurance  coverage. 

518.32  Real  property. 

518.33  Federally-owned  and  exempt 
property. 

518.34  Equipment. 

518.35  Supplies  and  other  expendable 
property. 

518.36  Intangible  property. 

518.37  Property  trust  relationship.    - 

Procurement  Standards 

518.40  Purpose  of  procurement  standards. 

518.41  Recipient  responsibilities. 

518.42  Codes  of  conduct. 

518.43  Competition. 

518.44  Procurement  procedures. 

518.45  Cost  and  price  analysis. 

518.46  Procurement  records. 

518.47  Contract  administration. 

518.48  Contract  provisions. 

Reports  and  Records 

518.50  Purpose  of  reports  and  records. 

518.51  Monitoring  and  reporting  program 
performance. 

518.52  Financial  reporting. 

518.53  Retention  and  access  requirements 
for  records-. 

Termination  and  Enforcement 

518.60  Purposeof  termination  and 
enforcement. 

518.61  Termination. 

518.62  Enforcement. 

Subpart  D — After-the-Award  Requirements 

518.70  Purpose. 

518.71  Closeout  procedures. 

518.72  Subsequent  adjustments  and 
continuing  responsibilities. 

518.73  Collectionof  amounts  due. 

Appendix  A  to  Part  518 — Contract    . 
Provisions 

Subpart  A— General 

§518.1    Purpose. 

This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Federal  awarding 
agencies  shall  not  impose  additional  or 
inconsistent  requirements,  except  as 
provided  in  §§  518.4  and  518.14  or 
unless  specifically  required  by  Federal 


statute  or  executive  order.  Non-profit 
organizations  that  implement  Federal 
programs  for  the  States  are  also  subject 
to  State  requirements. 

§518.2    Definitions. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and, 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 
[1]  Earnings  during  a  given  period 

from: 

(i)  Services  performed  by  the 
recipient,  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers;  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  vvas  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurance,  shall 
be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
recipient's  regular  accounting  practices. 

(d)  Advance  means  a  payment  made 
by  Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

le)  Aware/ means  financial  assistance 
that  provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  imder  procurement  laws 
and  regulations. 

(f)  Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recinient  by  third  parties. 

(g)  Closeout  means  the  process  by 
which  a  Federal  awarding  agency 


determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
by  the  recipient  and  Federal  awarding 
agency. 

(h)  Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recinient 's  or  subrecipient's  contract. 

(i  j  Cost  sharing  or  matching  means 
that  portion  of  project  or  program  costs 
not  borne  by  the  Federal  Government. 

(j)  Date  of  completion  means  the  date 
on  which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

(k)  Disallowed  costs  means  those 
charges  to  an  award  that  the  Federal 
awarding  agency  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  post  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

(1)  Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
or  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

(m)  Excess  property  means  property 
under  the  control  of  any  Federal 
awarding  agency  that,  as  determined  by 
the  head  tliereof,  is  no  longer  requimd 
for  its  needs  or  the  discharge  of  its 
responsibilities. 

(n)  Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  funds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  to  the  Federal 
Government.  An  example  of  exempt* 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306).  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
non-profit  institution  or  higher 
education  or  non-profit  organization 
whose  principal  piupose  is  conducting 
scientific  research. 

(o)  Federal  awarding  agenty  means 
the  Federal  agency  that  provides  an 
award  to  the  recipient. 

(p)  Federal  funds  authorized  means 
the  total  amount  of  Federal  funds 
obligated  by  the  Federal  Government  for 
usse  by  the  recipient.  This  amount  may 
include  any  authorized  carryover  of 
unobligated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing 
instructions. 

(q)  Federal  share  of  real  properly, 
equipment,  or  supplies  means  that 
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loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  prf)gram  income.  Except  as 
otherwise  provided  in  Federal  awartiing 
agency  regulations  or  the  terms  and 
contiitions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc..  or  interest  earned  on  any 
of  them. 

(y)  Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(z)  Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

taa)  Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

(bb)  Real  property  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
but  excludes  movable  machinery  and 
equipment. 

(cc)  Recipient  means  an  organization 
rtjceiving  fiuancial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  and  other  quasi-public  and 
private  non-profit  organizations  such^s, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers.  The  term  may  include 
commercial  organizations,  foreign  or 
international  orga>iizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients,  or 
contractors  or  subcontractors  of 
recipients  or  subrecipients  at  the 
discretion  of  the  Federal  awarding 
agency.  The  term  does  not  include 
government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large-scale  programs  that  are 
government-owned  or  controlled,  or  are 
designated  as  federally- funded  research 
and  development  centers. 

(dd)  Research  and  development 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activities  that  are  supported  at 
universities,  colleges,  and  other  non- 
profit institutions.  "Research"  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  die 


production  of  useful  materials,  devices, 
systems,  or  methods,  including  design - 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

(ee)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purch.ise  tlireshold  fixed  at  4 1 
U.S.C.  403(11)  (currently  $25,000). 

(ff)  Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  tf> 
an  eUgible  subrecipLent  or  by  a 
subrecipient  to  a  lower  tier  subretnpient. 
The  term  includes  financial  assistance 
v>hen  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a. 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  paragraph  (e)  of  this  section. 

(gg)  Subrecipient  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (suclr  as  agencies  of  the 
United  Nations)  at  the  discretion  of  tlu- 
Federal  awarding  agency. 

(hh)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceivetl  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  part 
401.  "Rights  to  Inventions  Made  by 
Nonprtjfit  Organizations  and  Small  „ 
Business  Firms  Under  Government 
Grants,  Contracts,  and  Cooperative 
.  Agreements." 

(ii)  Suspension  means  an  action  by  ;i 
Federal  awarding  agency  that 
temporarily  withdraws  Federal 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implementing  E.O.'s 
12549  and  12689,  "Debarment  and 
Suspension." 

(jj)  Termination  means  the 
cancellation  of  Federal  sponsorship,  in 
whole  or  in  part,  under  an  agreement  at 
any  time  prior  to  the  date  of  completion.. 

(kk)  Third  party  in-kind  contributions 
means  the  value  of  non-cash 
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contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(11)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  tJie  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(mm)  Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
-determined  by  deducting  the 
cumulative  obligations  from  the 
.cumulative  funds  antliorized. 

(nn)  Unrecovered  indirect  cost  means 
the  difference  between  the  a.mount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
approved  negotiated  indirect  cost  rate. 

(oo)  Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
di.sburseriiont  needs  for  a -given  initial" 
period. 

§  518.3    Effect  on  other  issuances. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  non-regulatory 
materials  which  are  inconsi.stent  witJi 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §518.4. 

§518.4    Deviations. 

The  Office  of-Managemont  and  Budget 
(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute.  ' 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  jof  this  part  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-t:ase  basis  may 
also  be  made  by  Federal  awarding 
agencies. 


§518.5    Subawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  part 
shall  be  applied  to  subrecipients 
performing  work  luider  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations.  State  and  local 
goverrmient  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  published  at  53  FR 
9034(3/11/38). 

Subpart  B — Pre-Award  Requirements 

§518.10    Purpose. 

Sections  518.11  tlirough  518.17 
prescribes  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§518.11     Pre-award  policies. 

[a]  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e.,  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperati*.  e  Agreement  Act 
(31  U.S.C.  6301-08)  governs  the  use  of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
.statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrj-ing  out  the  activity 
contemplated  in  the  agreement.  ' 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Pubhc  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify 
the  public  of  its  intended  funding 
priorities  for  discretionary  grant 
programs,  unless  funding  priorities  are 
established  by  Federal  statute. 

§518.12    Forms  for  applying  for  Federal 
assistance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320,  "Controlling  Paperwork  Burdens 
on  the  Public,"  with  regard  to  all  forms 
used  by  the  Federal  awarding  agency  in 


place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Fedi'ral  programs  covered  by 
E.O.  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF-424  (.Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review"  bv  \\w 
State  Single  Point  of  Contdct  (.SPOC). 
The  name  and  address  of  the  SPOC  fur 

a  particular  Stcite  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistant  f 
The  SPOC  shall  advise  the  applicEnl 
whether  the  program  for  which 
aj)plication  is  made  has  lieen  sele*  ii  d 
by  that  State  for  review. 

(d)  Federal  awarding  agencies  th.i!  do 
not  use  the  SF-424  form  should  indir  hte 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  1237^. 

§518.13    Debarment  and  suspension. 

I'ederal  au.irding  agenc  ics  and 
recipients  sh.iil  comply  with  the 
nonprocurenn  nt  debarment  and 
suspension  rule,  implementing  E.O  s 
12549  and  12(>89,  "Deb..r:nent  and 
Suspension."  This  rule  r'  slricts 
subawa.'-ds  ar.d  contracts  with  ccrtaii 
parties  that  are  debarred,  suspended  <>f 
otherwise  exr  luded  from  or  ineligih'  • 
foi  pnrticipalinn  in  Federal  nssist.im  <• 
prngrams  or  a(  tivities. 

§  518.14    Special  award  conditions. 

|.i)  Fetioral  ;i\varding  agencies  mti\' 
impose  additional  requirements  as 
nooiiod.  if  an  .ioplicant  or  recipient: 

(1)  H.'is  a  history  of  poor  perform.'::;i  w 

(2)  Is  not  financially  stable. 

(3)  Has  a  m.magement  svstem  thai 
does-npt  meet  the  standards  prescribid 
in  this  part. 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  cr 

(5)  Is  not  otherwise  responsible. 

(b)  Additional  requirements  ma\  m-Jv 
be  iinposed  provided  that  such 
applicant  or  rec  ipient  is  notified  in 
writing  as  to: 

( 1 )  The  nature  of  the  additional 
requirements. 

(2)  The  reas«m  why  the  addition.^) 
requirements  are  being  imposed. 

(3)  The  nature  of  the  corrective  action 
neetied, 

(4)  The  time  allowed  for  completing 
the  corrective  actions,  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 
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§518.15    Metric 

The  Metric 
amended  by 
Competitiveness 
declares  that  the 
preferred 
trade  and 
each  Federal 
or  dates  in 
Secretary  of 
system  of 
the  agency's 
other  business 
implementation 
the  use  of  the 
impractical  or  li 
inefficiencies  in 
federally-funded 
awarding  age 
provisions  of  E. 
in  Federal 


« ystem  of  measurement 
Co  nversion  Act,  as 
the  jOmnibus  Trade  and 
Act  (15  U.S.C.  205). 
metric  system  is  the 
measurement  system  for  U.S. 
comm  irce.  The  Act  requires 
age  ncy  to  establish  a  date 
const  itation  with  the 

Con  merce,  when  the  metric 
measu  rement  w^ili  be  used  in 
pr»  :urements,  grants,  and 
n  lated  activities.  Metric 
[nay  take  longer  where 
sy  tern  is  initially 

ely  to  cause  significant 
the  accomplishment  of 
activities.  Federal 
shall  follow  the 
12770.  "Metric  Usage 
GoveAiment  Programs." 


nci  ^s 


uiing 


§518.16    Resourqe 
Recovery  Act 

Under  the  Act 
ugency  of  a  polit, 
State  which  is 
Federal  funds  rafcst 
6002.  Section  60  )2 
preference  be  gi\  en 
programs  to  the 
products  contaiif  ng 
identified  in  gui 
the  Environmen 
(EPA)  (40  CFR 
Accordingly, 
of  higher  education 
profit  organizati(  i: 
Federal  awards 
shall  give  pref( 
procurement 
Fcdoral  funds  to 
recycled  prod 
guidelines. 


lucl  s 


§518.17 

Unless  prohi 
codified  regulat 
awarding  agency 
encouraged  to  al 
submit  certificat 
representations 
executive  order, 
annual  basis,  if 
ongoing  and  con 
with  the  agency, 
and  representat 
responsible  offic 
to  ensure  reci 
the  pertinent 


req  J 
Subpart  C — Pos 
Financial  and  Pilo' 


§518.20    Purpose 
management 

Sections  518.2 1 
prescribe  standai  ds 
management  sysi  e 


Conservation  and 


aiiy  State  agency  or 
cal  subdivision  of  a 
appropriated 
comply  with  suction 
requires  that 
in  procurement 
lurchase  of  specific 

recycled  materials 
eiines  developed  by 
1  Protection  Agency 
247-254). 
and  local  institutions 
hospitals,  and  non- 
ns  that  receive  direct 
other  Federal  funds 
in  their 
funded  with 
the  purchase  of 
pursuant  to  the  EPA 


Piirts 
,  Sta;e 


tr 
er(  nee 


pro  irams 


Ceftificj  tion  and  representations, 
bi  ted  by  statute  or 
ifn,  each  Federal 
is  authorized  and 


ow  recipients  to 
ons  and 
r  ?quired  by  statute. 
)r  regulation  on  an 
t  recipients  have 
inning  relationships 
Annual  certifications 
shall  be  signed  by 
als  with  the  authority 
piehts"  compliance  with 
irements. 


t  le  I 


i(  ns : 


Award  Requirements 
>gram  Management 


of  linancial  and  program 


through  518.28 

for  financial 
ms,  methods  for 


making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§518.21    Standards  for  financial 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  19.52.  If  a  Federal  awarding  agency 
requires  reporting  on  an  accrual  basis 
from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  its  reports  on  the  basis 
of  an  analysis  of  the  documentation  on 
hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

('.i)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  lime  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasiu-y  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101—453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procediures  codified  at  31  CFR  part  205. 
"Withdrawal  of  Cash  from  tlie  Treasury- 
for  Advances  under  Federal  Grant  and 
Other  Programs." 


(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowabiUty  of  costs  in 
accordance  with  the  provisions  of  tlie 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost  - 
accounting  records  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 

^money  borrowed  by  the  recipient,  the 
Federal  awarding  agency,  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  arc  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awtuding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  dt-scribed  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223.  "Siuety  Companies  Doing 
Business  with  the  United  States." 

§518.22    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  TreaFury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 

(b)(1)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(i)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursenient  by  the 
recipient,  and 

(ii)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 
section  §518.21. 

(2)  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  bo  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
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project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

.  (c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Federal  awarding  agency  to  the 
recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  carmot  be.met.  Federal 
awarding  agencies  may  also  use  this 
method  on  any  construction  agreement, 
or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  Federal  awarding  agency 
shall  make  payment  within  30  days  after 
receipt  of  the  billing,  unless  the  billing 
is  improper. 

(2)  Recipients  shall  be  authorized  to 
submit  request  for  reimbursement  at 
least  monthly  when  electronic  funds  are 
not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 


subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute.  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless  the 
conditions  in  paragraphs  (h)(1)  or 

(2)  of  this  section  apply. 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  aw'ard,  or  Federal 
reporting  requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129. 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  the  Federal 
awarding  agency  may.  upon  reasonable 
notice,  inform  the  recipient  that 
payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section.  Federal 
awarding  agencies  shall  not  require 
separate  depository  accounts  for  funds 
provided  to  a  recipient  or  establish  any 
eligibility  requirements  for  depositories 
for  funds  provided  to  a  recipient. 
However,  recipients  must  be  able  to 
account  for  the  receipt,  obligation  and 
expenditure  of  funds. 

(2)  Advcmces  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  the  conditions 
in  paragraphs  (k)(l),  (2)  or  (3)  of  diis 
section  apply. 

(1 )  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 


(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services,  Payment  Management  System. 
P.O.  Box  6021,  Rockville,  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  In  keeping  with 
Electric  Funds  Transfer  rules,  (31  CFR 
part  206),  interest  should  be  remitted  to 
the  HHS  Payment  Management  System 
through  an  electric  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
which  do  not  have  this  capability 
should  use  a  check.  State  universities 
and  hospitals  shall  comply  with  CMI.^. 
as  it  pertains  to  interest.  If  an  entity 
subject  to  CMIA  uses  its  own  funds  to 
pay  pre-award  costs  for  discretionary 
awards  without  prior  written  approval 
from  the  Federal  awarding  agencv,  it 
waives  its  right  to  recover  the  interest 
under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 
programs  when  electronic  fimds  transfer 
or  predetermined  advance  methods  are 
not  used.  Federal  awarding  agencies, 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271.  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271 .  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

§  518.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
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included  as  contributions 
federally-assisted  project 


contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not 
for  any  other 
or  program. 

(3)  Are  nee  sssary  and  reasonable  for 
proper  and  enicient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  alloRvable  under  the  applicable 
cost  principlas. 

(5)  Are  not  paid  by  the  Federal 
Government  imder  another  award, 
except  where  authorized  by  Federal 
statute  to  be  i  sed  for  cost  sharing  or 
matching. 

(6)  Are  pro'  ided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  age  icy. 

(7)  Conforn  i  to  other  provisions  of  this 
part,  as  appli(  able. 

(b)  Unreco\  ered  indirect  costs  may  be 
included  as  p  art  of  cost  sharing  or 
matching  onl  r  with  the  prior  approval 
oftheFedera  awarding  agency. 

(c)  Values  f  Dr  recipient  contributions 
of  services  an  i  property  shall  be 
established  ir  accordance  with  the 
applicable  co!  it  principles.  If  a  Federal 
awarding  age  icy  authorizes  recipients 
to  donate  bui  dings  or  land  for 
construction/  acilities  acquisition 
projects  or  loj  g-term  use,  the  value  of 
the  donated  p  roperty  for  cost  sharing  or 
matching  sha  1  be  the  lesser  of 
paragraph'  (c)   1)  or  (2)  of  this  section. 

(1)  The  cert  fled  value  of  the 
remaining  lilt  of  the  property  recorded 
in  the  recipiei  it's  accounting  records  at 
the  time  of  dc  nation. 

(2)  The  curi  ent  fair  market  value. 
However,  whi  n  there  is  sufficient 
justification,  I  le  Federal  awarding 
agency  may  a  )prove  the  use  of  the 
current  fair  m  irket  value  of  the  donated 
property,  evei  i  if  it  exceeds  the  certified 
value  at  the  ti  ne  of  donation  to  the 
project. 

(d)  Volunte  tr  services  furnished  by 
professional  a  nd  technical  personnel, 
consultants,  a  ad  other  skilled  and 
unskilled  labc  r  may  be  counted  as  cost 
sharing  or  ma  ching  if  the  service  is  an 
integral  and  r  scessary-  part  of  an 
approved  pro  ect  or  program.  Rates  for 
volunteer  sen  ices  shall  be  consistent 
with  those  pa  d  for  similar  work  in  the 
recipient's  orj  anization.  In  those 
instances  in  v  hich  the  required  skills 
are  not  found  in  the  recipient 
organization,  ates  shall  be  consistent 
with  those  pa  d  for  similar  work  in  the 
labor  market  i  a  which  the  recipient 
competes  for  i  he  kind  of  services 
involved.  In  e  ther  case,  paid  fringe 
benefits  that  a  re  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 


(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an    ' 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  the  conditions  in  paragraphs 
{g)(l)  or  (2)  of  this  section  apply. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 


records  for  in-kind  contributions  from  ' 
third  parties. 

(i)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§518.24    Program  income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  set  forth  in  this 
section  in  requiring  recipient 
organizations  to  account  for  program 
income  related  to  projects  financed  in 
whole  or  in  part  with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall- 
be  retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  ways  listed  in  the 
following. 

(1)  Added  to  funds  committed  to  the 
project  by  the  Federal  awarding  agency 
and  recipient  and  used  to  further 
eligible  project  or  program  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraphs  (b)(1)  or  (b)(2) 
of  this  section,  program  income  in 
excess  of  any  limits  stipulated  shall  be 
used  in  accordance  with  paragraph 
(bK3)  of  this  section. 

(d)  In  the  event  that  the  Federal 
awarding  agency  does  not  specify  in  its 
regulations  or  the  terms  and  conditions 
of  the  award  how  program  income  is  to 
be  used,  paragraph  (b)(3)  of  this  section 
shall  apply  automatically  to  all  projects 
or  programs  except  research.  For  awards 
that  support  research,  paragraph  (b)(1) 
of  this  section  shall  apply  automatically 
unless  the  awarding  agency  indicates  in 
the  terms  and  conditions  another 
alternative  on  the  award  or  the  recipient 
is  subject  to  special  award  conditions, 
as  indicated  in  §  518.14. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  earned  after  the  end  ot 
the  project  period. 

(0  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 


may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§  518.30  through  518.37). 

(h)  Unless  Federal  awarding  agency 
rngulations  or  the  terms  and  condition 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
I)rograni  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

§  51 8.25    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons. 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 

(6)  "The  inclusion,  unless  waived  by 
the  Federal  awarding  agency,  of  costs 
that  require  prior  approval  in 
accordance  with  OMB  Circular  A-21, 
"Cost  Principles  for  Institutions  of 
Higher  Education,"  OMB  Circular  A- 
1 22,  "Cost  Principles  for  Non-Profit 


Organizations,"  or  45  CFR  part  74 
Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  imder 
Grants  and  Contracts  with  Hospitals,"  or 
48  CFR  part  31.  "Contract  Cost 
Principles  and  Procedures."  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
apuroved  by  OMB. 

fe)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section.  Federal  awarding  agencies  are 
authorized,  at  their  option,  to  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this  part 
and  OMB  Circulars  A-21  and  A-122. 
Such  waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
ft)llowing: 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Federal  awarding  agency.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  the  Federal 
awarding  agency  is  under  no  obligation 
to  reimburse  such  costs  if  for  anv  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unle.ss  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Federal  awarding  agency  in 
wTiting  with  the  supporting  reasons  and 
revised  expiration  date  at  least  10  davs 
before  the  expiration  date  spw.ified  in 
the  award.  This  one-time  extension  may 
not  be  exercised  merely  for  the  purpose 
of  using  unobligated  balances, 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  obji'ctives  or 
scope  Ok' the  project. 

(3)  Carry  forward  unobligated 
balances  to  subseauent  funding  periods. 

(4)  For  awards  tnat  support  research, 
unless  the  Federal  awarding  agency 
provides  otherwise  in  the  award  or  in 
the  agency's  regulations,  the  prior 
approval  requirements  described  in 


paragraph  (e)  of  this  section  are 
automatically  waived  (i.e.,  recipients 
need  not  obtain  such  prior  approvals) 
unless  one  of  the  conditions  included  in 
paragraph  (e)(2)  of  this  section  applies. 

(f)  The  Federal  awarding  agency  may. 
at  its  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
awards  in  which  the  Federal  share  of 
the  project  exceeds  $100,000  and  the 
cumulative  amount  of  such  transfers 
exceeds  or. is  expected  to  exceed  10 
percent  of  the  totalbudget  as  last 
approved  by  the  Federal  awarding 
agency.  No  Federal  awarding  agency 
shall  permit  a  transfer  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 
this  section,  do  not  require  prior 
approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  vvTitten 
approval  promptly  from  Federal 
awarding  agencies  for  budget  revisions 
whether  the  conditions  in  paragraphs 
(h)  (1).  (2)  or  (3)  of  this  section  apply. 

(1 )  The  revision  results  from  changes 
in  the  .scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  fluids  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  fisted  in  §518.27 

(i)  Nu  other  prior  approval 
rrijuiu-ments  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(j)  When  a  Federal  awarding  agency 
niake^  an  award  that  provides  support 
for  both  construction  and 
non  onstruction  work,  the  Federal 
awarding  agency  may  require  the 
recipient  to  request  prior  approval  from 
the  Ffderal  awarding  agency  before 
making  any  fund  or  budget  transfers 
betw(?:»ji  the  two  tvpes  of  work 
supported. 

(k)  For  both  construction  and 
lionconstruction  awards.  Federal 
aw.u-ding  agencies  shall  require 
recipients  to  notify  the  Federal 
awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal 
authijrized  funds  is  expected  to  exceed 
the  needs  of  the  recipient  for  the  project 
period  by  more  than  $5000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notification  shall  not  be 
required  if  an  application  for  additional 
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funding  is  i  ubmitted  for  a  continuation 
award. 

(1)  When  Requesting  approval  for 
budget  revi  jions,  recipients  shall  use 
the  budget  bnns  that  were  used  in  the 
application  unless  the  Federal  awarding 
agency  ind:  cates  a  letter  of  request 
suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  rece  ipt  of  the  request  for  budget 
revisions,  Federal  awarding  agencies 
shall  re\'ievr  the  request  and  notify  the 
recipient  w  lether  the  budget  revisions 
have  been  a  pproved.  If  the  revision  is 
still  under  ( lonsideration  at  tlic  end  of 
30  calendai  days,  the  Federal  awarding 
agency  shall  inform  the  recipient  in 
writing  of  t  le  date  when  the  recipient 
may  expect  the  decision. 

§  51 8.26    Nc  n-Federal  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-nrofit  organizations  shall  be 
subject  to  d  le  audit  requirements 
contained  i  i  OMB  Circular  A-133, 
"Audits  of  nstitutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions  " 

(b)  State  i  nd  local  governments  shall 
be  subject  t )  the  audit  requirements 
contained  i  i  the  Single  Audit  Act  (31 
U.S.C.  7501-7)  which  implements  OMB 
Circular  A- 128,  "Audits  of  State  and 
Local  Govei  nments." 

(c)  Hospi  als  not  covered  by  the  audit 
provisions  i  if  OMB  Circular  A-133  shall 
be  subject  ti )  the  audit  requirements  of 
the  Federal  awarding  agencies. 

(d)  Comn  ercial  organizations  shall  be 
subject  to  tl  e  audit  requirements  of  the 
Federal  awi  rding  agency  or  the  prime 
recipients  a  >  incorporated  into  the 
award  docu  ment. 
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hospitals  is  determined  in  accordance 
with  the  provisions  of  Appendix  E  of  45 
CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

§  51 8.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Federal  awarding 
agency. 

Property  Standards 

§  51 8.30    Purpose  of  property  standards. 

(a)  Sections  518.31  through  518.37  set 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  Federal 
awarding  agencies  shall  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§518.31  through  518.37. 

§  518.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§  Si  8.32    Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of 
real  property  acquired  in  whole  or  in 
part  under  awards.  Unless  otherwise 
provided  by  statute,  such  requirements, 
at  a  minimum,  shall  contain  the 
following. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  the  Federal  awarding 
agency. 


(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding 
agency  for  the  use  of  real  property  in 
other  federally-sponsored  projects  when 
the  recipient  determines  that  the 
property  is  no  longer  needed  for  the 
purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
imder  federally-sponsored  projects  (i.e., 
awards]  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Federal  awarding 
agencies. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor  Federal 
awarding  agency.  The  Federal  awarding 
agency  shall  observe  one  or  more  of  the 
following  disposition  instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  ciurent  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  fix-up  expenses, 
if  any,  fi-om  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§  51 8.33    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  the  Federal 
awarding  agency.  Upon  completion  of 
the  award  or  when  the  property  is  no 
longer  needed,  the  recipient  shall  report 
the  property  to  the  Federal  awarding 
agency  for  further  Federal  agency 
utilization. 
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(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  autliority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710(1))  to  donate  research  equipment  to 
educational  and  non-profit 
organizations  in  accordance  with  E.G. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding 
agency  has  the  option  to  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obligation 
to  the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  a  Federal 
awarding  agency  not  establish 
conditions,  titleto  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to 
the  Federal  Government. 

§518.34    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shell  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  tor  the  original  project  or 
program,  the  rpripient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  or  priority: 

(1)  Activities  -^Donsored  by  the 
Federal  awarding  agency  which  funded 
the  original  project,  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 


projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 
second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  awarding  agencies.  If  tlie 
equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by  the 
Federal  awarding  agency.  User  charges 
shall  be  treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Federal  awarding  agency. 

(0  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufactiu^r's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  tair  market  value  where  a 
recipient  compensates  the  Federal 
awarHi>ig  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Goveniment  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 


investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agencv.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency's 
requirements.  If  n<  requirement  exists 
within  that  agenr      he  availability  of 
the  equipment  sh      be  reported  to  the 
General  Services      iministration  by  the 
Federal  awardinr    ^ency  to  determine 
whether  a  requii     .ent  for  the 
equipment  exist      i  other  Federal 
agencies.  The  Federal  awarding  agencv 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern. 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  origii;  ,1  project  or 
program.  However,  tiie  recipient  shall 
be  permitted  to  deduct  and  retain  from 
the  Federal  share  $500  or  ten  percent  oi 
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the  proceeds,  v  'hichever  is  less,  for  the 
re<;ipient's  sell  ng  and  handling 
expeoses. 

(2)  If  the  reci  jient  is  instructed  to 
ship  the  equipi  lent  elsewhere,  the 
recipient  shall  »  reimbursed  by  the 
Federal  Goverr  ment  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  tie  recipient's 


participation  u 


project  or  progi  am  to  the  current  fair 
market  value  o  the  equipment,  plus  any 
reasonable  shi{  ping  or  interim  storage 
costs  incurred. 

(3)  If  the  recibieat  is  instructed  to 
otherwise  dispi  ise  of  the  equipment,  the 
recipient  shall  ye  reimbursed  by  the 
Federal  award!  ig  agency  for  such  costs 
incurred  in  its  i  iisposition. 

(4)  The  Fedei  al  awarding  agency  may 
reserve  the  righ  t  td  transfer  the  title  to 
the  Federal  Goi  emment  or  to  a  third 

the  Federal  Government 
when  such  thir  i  party  is  otherwise 
eligible  under  t  xisting  statutes.  Such 
transfer  shall  bt  i  subject  to  the  following 
standards, 
(i)  The  equipjnent  shall  be 


( lentified  in  the  award  or 
known  to  the  recipient 


1204:alendar  dj 
inventory.  The 


the  equipment 


.  enti  )ry 


the  cost  of  the  original 


appropriately  i( 
otherwise  madf 
in  writing. 

(ii)  The  Fedei  al  awarding iigency  shall 
issue  disposition  instructions  within 

ys  after  receipt  of  a  final 
Inal  inventory  shall  list 
all  equipment  i  cquired  with  grant  funds 
and  federal ly-o*ned  equipment.  If  the 
Federal  awardii  ig  agency  fails  to  issue 
disposition  insi  ructions  within  the  120 
calendar  day  p<  riod,  the  recipient  shall 
apply  the  stanc  ards  of  this  section,  as 
appropriate. 

tiii)  When  thi  i  Federal  awarding 
agency  exercise  s  its  right  to  take  title. 


ihall  be  subject  to  the 


I  su  }p 


provisions  for  federal  ly-owned 
equipment. 

§518.35    SuppH^  and  other  expendable 
property. 

(a)  Title  to 
expendable  proberty 
recipient  upon 
residual  inv 
exceeding  $50(lJ) 
upon  terminati 
project  or  progi^m 
not  needed  for 
sponsored  proj^ 
recipient  shall 
use  on  non-Fedfa 
or  sell  them,  but 
compensate  the 
its  share.  The  a;  nount 
shall  be  compu  ed 
as  for  equipmo: 

(b)  The  reci 
supplies  acqui 
pnjvade  service  i 


lies  and  other 
shall  vest  in  the 
icquisifion.  If  there  is  a 
of  unused  supplies 
in  total  aggregate  value 
or  completion  of  the 
and  the  supplies  are 
iny  other  federally- 
or  program,  the 
I  etain  the  supplies  for 
ral  sponsored  activities 
shall,  in  either  cases. 
Federal  Government  for 
of  compensation 
in  the  same  manner 


1 1. 

p:  Bnt 

rtd 


shall  not  use 
with  Federal  funds  to 
to  non-Federal  outside 


organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
ser\'ices,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§  51 8.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  The 
Federal  awarding  agency(ies)  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
E)epartment  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants.  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to  the 
following: 

(1)  Obtain,  reproduce.  pubHsh  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  .Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  originally 
authorized  purpose,  disposition  of  the 
intangible  property  shall  occur  in 
accordance  with  the  provisions  of 
paragraph  §  19.34(g). 

§  51 8  37    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or 
improved  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property 


Procurement  Standards 

§  518.40    Purpose  of  procurement 
standards. 

Sections  518.41  through  518.48  set 
forth  standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds. These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
byOMB. 

§518.41    Recipient  responsibilities. 
The  standards  contained  in  this 
section  do  not  reheve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
an  award.or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  statute  are  to  be. 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

§  5 1 8.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  Conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administratioii  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagroements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
-is  not  substantial  or  the  gift  is  an 
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unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§518.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  imfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
.procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  al^  requirements  that  th&  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§518.44  .Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that  the  conditions  in 
paragraphs  (a)(1),  (2)  and  (3)  of  this 
section  apply. 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government. 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  sen.'ice  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  imduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
.to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  or  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 


(iv)  The  specific  features  of  "brand  . 
name  or  equal"  descriptions  that- 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  aod  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  oe  made  by 
recipient  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  purchases  and  contracts 
to  encourage  and  facilitate  participation 
by  small  businesses,  minority-owned 
firms,  and  women's  business 
enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  w  omen's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

-     (5)  Use  of  ser\  ices  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms,  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g..  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 


performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  the 
implementation  of  E.O.'s  12549  and 
12689,  "Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  and 
procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc.. 
when  any  of  the  following  conditions 
apply. 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  complv 
with  the  procurement  standards  in  this 
p.irt. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
525,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is  ■ 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name  ' 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  he 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  51 8.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  in  cormection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocabilitv 
and  allowability. 

§518.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection. 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained,  and 

(c)  Basis  for  award  cost  or  price. 

§  51 8.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  tu 
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ensure  adequa  :e  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  perlbnnance  and  docxmient, 
as  appropriate]  whether  contractors 
have  met  the  t#nns.  conditions,  and 
specifications  of  the  contract. 

§51&48    Contract  provisions. 

The  recipien  t  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  Agreement,  the  following 
provisions  in  ^1  contracts.  The 
following  p^o^asions  shall  also  he 
applied  to  subcontracts. 

(a)  Contract^  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  on  legal  remedies  in 
instances  in  wnich  a  contractor  violates 
or  breaches  th4  contract  terms,  and 
provide  for  smh  remedial  actions  as 
may  be  approp  hate. 

(0)  All  contii  ids  in  excess  of  the  small 
purchase  thresbold  shall  contain 
suitable  provi^ons  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts/ shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  wh  ;re  the  contract  may  be 
terminated  bee  ause  of  circumstances 
beyond  the  coi  itrol  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  awe  rd  that  requires  the 
contracting  (oi  subcontracting)  for 
construction  o  ■  facility  improvements 
shall  provide  I  sr  the  recipient  to  follow 
its  own  requin  iments  relating  to  bid 
guarantees,  pei  ■formance  bonds,  and 
payment  bond  i  unless  the  construction 
contract  or  sul  contract  exceeds 
$100,000.  For  hose  contracts  or 
subcontracts  ecceeding  $100,000,  the 
Federal  award  ng  agency  may  accept  the 
bonding  polic]  and  requirements  of  the 
recipient,  provided  the  Federal 
awarding  agertpy  has  made  a 
determination  that  the  Federal 
Government's  nterest  is  adequately 
protected.  If  si  ch  a  determination  has 
not  been  made ,  the  minimum 
requirements  !  hall  be  as  follows. 

(1)  A  bid  guj  rantee  fhsm  each  bidder 
equivalent  to  i  ve  percent  of  the  bid 
price.  The  "bi(  guarantee"  shall  consist 
of  a  firm  comn  itment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  insi  rument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
reouired  withiti  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  For  100  percent  of  the 


contract  pnce. 


ne  executed  i  i  connection  with  a 


A  "performance  bond"  is 


contract  to  secure  fiilfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  &om  companies 
holding  certificates  of  authority  as 
acceptable  siueties  pursuant  to  31  CFR 
pait  223,  "Surety  Companies  Doing 
Business  widi  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  which  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  fwrt.  as  applicable. 

Reports  and  Records 

§  518.50    Purpose  of  reports  and  records. 

Sections  518.51  through  518.53  set 
forth  the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
req'iirements. 

§  518.51    Monitoring  and  reporting  program 
performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  518.26. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 
Except  as  provided  in  §  518.51(f). 
performance  reports  shall  not  be 
required  more  frequently  tlian  quarterly 
or,  less  frequently  than  annually. 
Annual  reports  shall  be  due  90  calendar 
days  after  the  grant  year;  quarterly  or 
semi-annual  reports  shall  be  due  .30 
days  after  the  reporting  period.  The 
Federal  awarding  agency  may  require 
annual  reports  before  the  anniversary 


dates  of  multiple  year  awards  in  lieu  of 
these  requirements.  The  final 
performance  reports  are  due  99  calendar 
days  after  the  expiration  or  termination 
of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following. 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports# 

(f)  Recipients  shall  immediately  notify 
the  Federal  awarding  agency  of 
developments  that  have  a  significant^ ' 
impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 
include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§  51 8.52    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  bom  recipients. 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency 
shall  require  recipients  to  use  the  SF- 
269  or  SF-269A  to  report  the  status  of 
funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-289  or  SF-269A  shall  be 
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required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  ca^  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
inforniatiou  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
such  accrual  information  through  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  Uian 
armually.  A  final  report  shall  be 
required  at  the  completion  of  the. 
agreement. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  submit  the 
SF-2e9  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon 
request  of  the  recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary,  its 
continuation  sheet,  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section 
of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  Federal  awarding  agencies 
may  require  recipients  to  report  in  the 
'"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  cot  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 


(v)  Federal  awarding  agencies  may 
waive  the  requirement  for  submission  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  the  Federal  awarding 
agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to 
minimize  excessive  Federal  advances: 
or, 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  "Remarks" 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 

§  518.21 ,  additional  pertinent 
information  to  further  monitor  awards 
may  be  obtained  upon  written  notice  to 
the  recipient  until  such  time  as  the 
system  is  brought  up  to  standard.  The 
Federal  awarding  agency,  in  obtaining 
this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR 
part  1320. 

(3)  Fe<leral  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
on  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  identical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  heu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§  51 8.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  reccrd  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or.  for  awards 
that  are  renewed  quarterly  or  annually. 


from  the  date  of  the  submission  of  the 
quarteriy  or  aimual  financial  report,  as 
authorised  by  the  Federal  awarding 
agency.  The  only  exceptions  are  the 
following. 

(1 )  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  htigation.  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  vdth  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposhion. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  apphcable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  §  518.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding 
agency. 

(d)  The  Federal  awarding  agency  shall 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General,  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
tlie  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g){l  | 
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and  (g)(2)  of  th  is  section  apply  to  the 
following  type  >  of  documents,  and  their 
supporting  rec  ards:  indirect  cost  rate 
computations  )r  proposals,  cost 
allocation  plar  s,  and  any  similar 
accounting  coi  fiputations  of  the  rate  at 
which  a  partic  ilar  group  of  costs  is 
chargeable  (sui  :h  as  computer  usage 
chargeback  rat  ;s  or  composite  fringe 
benefit  rates). 

(1)  If  submit  ed  for  negotiation.  If  the 
recipient  subn  its  to  the  Federal 
awarding  agen  :y  or  the  subrecipient 
submits  to  the  recipient  the  proposal, 
plan,  or  other  (  omputation  to  form  the 
basis  for  negol  ation  of  the  rate,  then  the 
3-year  retentio  i  period  for  its 
supporting  rec  jrds  starts  on  the  date  of 
such  submissi(  in. 

(2)  If  not  sul  mitted  for  negotiation.  If 
the  recipient  ii  not  required  to  submit 
to  the  Federal  (warding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  tl  le  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 


then  the  3-yeai 
proposal,  plan 


retention  period  for  the 
or  other  computation 
and  its  suppor  ing  records  starts  at  the 
end  of  the  fisci  1  year  (or  other 
accounting  pei  iod)  covered  by  the 
proposal,  plan  or  other  computation. 

Termination  apd  Enforcement 

§  518.60    Purpc^  of  termination  and 
enforcement 

Sections  51461 
uniform 
enforcement 


suspe  ision 


p  oced 


niav 


pal 


in 


§518.61    Termihation 

(a)  Awards 
whole  or  in 
in  paragraphs 
section  a 

(l)By  tTie'Fdderal 
a  recipient  mai  eria 
with  the  terms 
award 

(2)  By  the  Fdderal 
with  the  conse  it 
which  case  the 
upon  the  term 
including  the 
case  of  partial 
to  be  terminated 

(3)  By  the 
the  Federal  a 
notification 
such  terminati 
and,  in  the 
the  portion  to 
if  the  Federal 
determines  in 
termination 
modified 
accomplish  th 
grant  was  mad  J 
grant  in  its  ent  rety 
paragraphs  (a 


re  01 


I  cas ! 


th  It 
porti  m 


and  518.62  set  forth 
termination  and 

ures. 


be  terminated  in 
only  if  the  conditions 
)(1).  (2)  or  (3)  of  this 


a 


awarding  agency,  if 
lly  fails  to  comply 
and  conditions  of  an 

awarding  agency 

of  the  recipient,  in 

two  parties  shall  agree 

ation  conditions, 

Effective  date  and,  in  the 

ermination,  the  portion 


ipient  upon  sending  to 
vv^ding  agency  written 

forth  the  reasons  for 
)n,  the  effective  date, 
of  partial  termination, 
>e  terminated.  However, 
c  warding  agency 
he  case  of  partial 
the  reduced  or 
of  the  grant  will  not 
purposes  for  which  the 
it  may  terminate  the 

under  either 
or  (2)  of  this  section. 


ID' 


fb)  If  costs  are  allowed  under  an 
award,  the  responsibihties  of  the 
recipient  referred  to  in  §  518.71(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§  51 8.62    Enforcement. 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
agency  may,  in  addition  to  imposing 
any  of  the  special  conditions  outlined  in 
§  518.14,  take  one  or  more  of  the 
following  actions,  as  appropriate  in  the 
circumstances. 

(1)  Temporarily  withhold  cash 
pa\Tnents  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is,  d.eny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Without  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  shall  provide  the  recipient  an 
opportunity  for  hearing,  appeal,  or  other 
administrative  proceeding  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  awarding  agency 
expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  the  conditions 
in  paragraphs  (c)  (1)  or  (2)  of  this  section 
apply. 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 


funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  imder 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implementing 
regulations  (see  §  518.13). 

Subpart  D — After-the-Award 
Requirements 

§518.70    Purpose. 

Sections  518.71  through  518.73 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. '       "    - 

§518.71    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  extension,  a       ' . 
recipient  shall  liquidate  all  obligations 
incurred  under  the  award  not  later  than  - 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbursable  costs  under 
the  award  being  closed  out. 

(d)  The  recipient  shall  promptly  ■ 
refund  any  balances  of  unobligated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  is  not 
authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  QMB 
Circular  A-129  governs  unretumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§518.31  through  518.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  Federal  awarding  agency 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowing  costs  resuhing  from  the 
final  audit. 
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§  519.72    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeoat  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  518.26. 

(4)  Property  management 
requirements  in  §§  518.31  through 
518.37. 

(5)  Records  retention  as  required  in 
§518.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  §  518.73(a), 
including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  518.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by  the  provisions 
of  paragraphs  (a)  (1 ).  (2)  or  (3)  of  this 
section. 

.   (1 )  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  over  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  mth  4  CFR  chapter  II, 
"Federal  Claims  Collection  Standards." 

Appendix  A  to  Part  518— Contract 
Provisions 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisioni  as  applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with£.0. 11246,  "Equal 
Employment  Opporlunity."  as  amended  by 
E.O.  1 1375,  "Amending  Executive  Order 
1 1 246  Relating  to  Equal  Employment 
Opportunity."  and  as  supplemented  by 
ir«ulaiions  at  41  CFR  pan  60,  "Office  of 


Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
use.  874  and 40  U.S.C.  276c)— A\l 
contracts  and  subgrants  in  excess  of  52,000 
■for  construction  or  repair  awarded  by 

recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  [18  U.S.C.  874).  as 
supplemented  by  Department  of  l^bor 
regulations  (29  CFR  part  3,  "Contractors  and 
Suticon tractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  Lnduciag,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7) — When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  compliance  with  the 

■  Davis-Bacon  Act  (40  U.S.C  276a  to  a-7)  and 
as  supplemented  by  Department  of  I^bor 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Eiepartment  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  deteiTnination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2,000  for 
construction  contracts  and  in  excess  of 
S2,5(X)  for  other  contracts  that  involve  the 
employment  of  mechanics  or  latmrers  shall 
include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act,  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compen.sated  at  a  rata  of  not  less  than  V/i 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
constnjction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
In  surroundi.ngs  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 


dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  resi-arch 
work  shall  provide  for  the  right  of  the  Federal 
Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Qean  An-  Act  (42  U.S.C.  7401  et  seq.l 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq).  as  amended — 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  US  C 
12.51  et  seq.).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certificaaon.  Each  tier  certifies 
to  the  tier  above  that  it  wiil  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-FederBl  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  X'wr  up  to  the 
recipient. 

R.  Debarment  and  Suspension  (E.O.s  12549 
and  12639) — ^No  contract  shall  be  made  to 
parties  listed  on  the  General  Ser\  ices 
AdministraUon's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Konprocurement  Programs  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension"  and  49  CFR  part  29.  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared  ineligible 
under  statutory  or  regulatorj-  authority  other 
than  E.O.  12549.  Contractors  with  awards 
that  exceed  the  small  purchase  threshold 
shall  provide  the  required  certification 
regarding  its  exclusion  status  and  that  of  it> 
principal  employees. 

[FR  Doc:.  94-18678  Filed  8-^-94;  8:45  ami 
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DEPARTMENTlOF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  idO 

[CGD  05-04-016 

Special  Local  Regulations  for  Marine 
Events;  16th  Annual  Wilmington 
Family  YMCA-^Physlcians  Health  Plan 
Triathlon,  Wriglitsville  Channel, 
Wrightsville  EMach.  NC 


AGENCY:  Coast 
action:  Notice 


( Juard.  DOT. 
3f  implementation. 


summary:  This  notice  implements  33 
CFR  100.513  for  the  16th  Annual 
Wilmington  Fanily  YMCA — Physicians 
Health  Plan  Triathlon.  The  swim 
portion  of  the  event  will  be  held  in 
Wrightsville  Q  annel  between 
daybeacon  18  (  JLNR  28050)  and 
daybeacon  23  (:  .LNR  28065).  These 
regulations  restrict  vessel  traffic  within 
the  regulated  alea  during  the  event. 
These  Special  I  .ocal  Regulations  are 
considered  necessary  to  control  vessel 
traffic  and  to  ptovide  for  the  safety  of 
the  participant) ;  in  the  event. 
EFFECTIVE  DATE:  i:  The  regulations  in  33 
CFR  100.513  aiB  effective  from  6  a.m.  to 
9:45  a.m.,  September  11. 1994. 
FOR  FURTHER  INI  FORMATION  CONTACT: 
Stephen  L.  Phi:  lips,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District,  431  Criwford  Street, 
Portsmouth,  Vi-ginia  23704-5004  (804) 
398-6204,  or  C  >mmander,  Coast  Guard 
Group  Fort  Macon  (919)  247-4548. 


SUPPLEMENTARY 


of 


Drafting  Infom  lation 

The  drafters 
Gregory  C.  Gar^ 
Boating  Affairs 
Division,  Fifth 
LCDR  Bill  Shelton 
Fifth  Coast  Gua  rd 


this  notice  are  QM2 
ison,  project  officer. 
Branch.  Boating  Safety 
Zoast  Guard  District,  and 
,  project  attorney. 
District  Legal  Staff. 


Discussion  of  F  egulations 


a  ) 


The  Wilmingt 
submitted  an 
swim  portion 
Wilmington 
Health  Plan 
Beach,  North 
portion  of  the 
approximately 
a  section  of  the 
The  regulation! 
govern  the 
of  the  triathlon 
between  Wrigh 
Daybeacon  18 
Wrightsville  CI: 
(LLNR  28065). 
portion  of  the 


INFORMATION: 


on  Family  YMCA 
plication  to  hold  the 
the  16th  Annual 
Fainily  YMCA — Physicians 
Tri  athlon  at  Wrightsville 
C  u-olina.  The  swim 
t  iathlon  will  consist  of 
700  swimmers  racing  in 
Wrightsville  Channel, 
in  33  CFR  100.513 
activities  of  the  swim  portion 
in  Wrightsville  Channel 
sville  Chaimel 
(pJMR  28050)  and 
annel  Daybeacon  23 
Because  the  swim 
triathlon  is  an  event  of  the 


type  contemplated  by  these  regulations, 
the  safety  of  the  participants  will  be 
enhanced  by  the  implementation  of  the 
special  local  regulations.  The  waterway 
will  be  closed  during  the  event.  Since 
the  waterway  will  not  be  closed  for  an 
extended  period,  commercial  traffic 
should  not  be  severely  disrupted. 

Dated:  July  8, 1994. 
VV.J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District  by  Direction  of 
the  Commandant. 

[FR  Doc.  94-18794  Filed  8-2-94;  8:45  am) 
BILUNQ  CODE  4910-14-M 


33  CFR  Part  100 
[CGD  05-94-0541 

Special  Local  Regulations  for  Marine 
Events;  Hampton  Bay  Days  Festival; 
Hampton  River,  Hampton,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  Implementation. 

summary:  This  notice  implements  33 
CFR  100.508  for  the  Hampton  Bay  Days 
Festival.  The  event  will  be  held  on  the 
Hampton  River.  The  special  local 
regulations  are  necessary  to  control 
vessel  traffic  in  the  immediate  vicinity 
of  this  event.  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.508  are  effective  from  7  a.m., 
September  9, 1994  until  7  p.m., 
September  11. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204  or  Commander.  Coast  Guard 
Group  Hampton  Roads  (804)  483-8567. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch.  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LT  Monica  Lombardi,  project  attorney, 
Fifth  Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulations 

Hampton  Bay  Days.  Inc.  submitted  an 
application  to  hold  the  Hampton  Bay 
Days  Festival  on  September  9,  10,  and 
11. 1994.  The  marine  portion  of  the 
festival  will  consist  of  a  parade  of  boats, 
water  ski  shows,  and  assorted  boat 
races.  There  will  also  be  a  fireworks 
display  launched  from  within  the 
regulated  area.  The  regulations  in  33 


CFR  100.508  govern  the  activities  of  the 
Hampton  Bay  Days  Festival  held  on  the 
Hampton  River,  in  and  around 
downtown  Hampton,  Virginia. 
Implementation  of  33  CFR  100.508  also 
implements  as  special  anchorage  areas 
the  spectator  anchorages  designated  in 
that  section  for  use  by  vessels  during  the 
event.  Vessels  less  than  20  meters  long 
may  anchor  in  these  areas  without 
displaying  the  anchor  lights  and  shapes 
required  by  Inland  Navigation  Rule  30 
(33  use  2030(g)).  These  regulations 
were  specifically  established  to  enhance 
the  safety  of  the  participants  in  and 
spectators  of  the  marine  portions  of  the 
Hampton  Bay  Days  Festival  and  the 
regulations  are  hereby  implemented. 

Date:  July  7. 1994. 
W.J.  Ecker, 

Hear  Admiral,  U.S.  Coast  Guard  Commandn. 
Fifth  Coast  Guard  District  by  direction  of 
the  Commandant. 

[FR  Doc.  94-18795  Filed  8-2-94;  8:45  am] 
BILUNQ  CODE  4910-14-M 


33  CFR  Parts  100  and  165 
[CGD-«4-057] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  April  1, 
1994  and  June  30. 1994,  which  were  not 
published  in  the  Federal  Register.  This 
quarterly  notice  lists  temporary  local 
regulations,  security  zones,  and  safety 
zones,  which  were  of  limited  duration 
and  for  which  timely  publication  in  the 
Federal  Register  was  not  possible. 
DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  April  1 , 
1994  and  Jime  30. 1994.  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  20593-0001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander,  Thomas  R. 
Cahill,  Executive  Secretary,  Marine 
Safety  Council  at  (202)  267-1477 
between  the  hours  of  8  a.m.  and  3  p.m., 
Monday  through  Friday. 
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SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore,  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 


responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  pubUsh  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obfigation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 


regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  under 
E.O.  12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1.  1994  and  June  30.  1994.  unless 
otherwise  indicated. 
Thomas  R.  Cahill, 

Lieutenant  Commander,  US.  Coast  Guard. 
Executive  Secretary,  Marine  Safety  Council. 


Docket  No. 


Baltimore  94-002  

Baltimore  94-010  

Baltimore  94-012  

BaltirTX)re  94-016  

Baltimore  94-017 

Baltimore  94-018  

Charleston  94-047  

Charleston  94-053  

Charleston  94-063  

Charleston  94-068  

Corpus  Christi  94-009 

Corpus  Christi  94-01 1  

Hampton  Roads  94-006  .. 

Houston  94-001  

Houston  S4-002  

Huntington  94-002  

Jacksonville  94-041  

Jacksonville  94-042  

Jacksonville  94-057  

Jacksonville  94-061  

Jacksonville  94-065  

Jacksonville  94-066  

UVLong  Beach  94-001  .... 
LA'Long  Beach  94-002  .... 

Memphis  94-001  

Miami  94-044 

Miami  94-058  , 

Miami  94-059  , 

Morgan  City  94-002  , 

New  Orleans  94-010 

New  Orleans  94-01 1  

New  Orleans  94-012 

Port  Arthur  94-007  

Port  Arthur  94-008  

San  Francisco  Bay  94-007 
San  Francisco  Bay  94-008 

San  Juan  94-062  

San  Juan  94-067  

St.  Louis  94-007  

St.  Louis  94-011   

Wilmington  94-003 

01-94-002 

01-94-008  

01-94-012  

01-94-021  . 

01-94-027 

01-94-029 

C1-94-031  


■Quarterly  report  location 


MD 


Potomac  River, 

Annapolis,  MD 

Annapolis,  MD ;. 

Baltirrxxe,  MD  

Alexandria.  VA  „ 

Cambndge,  MD Z 

Cooper  River,  Charleston,  SC  

Cooper  River.  Charleston,  SC  

Charleston,  SC 

Charleston.  SC 

Brownsville  Ship  Channel,  TX 

Brownsville  Ship  Channel.  TX  

North  Landing  River 

Houston  Ship  Channel  

Houston  Ship  Channel  

Ohio  River.  M.  188.0  to  M.  190.0  

St.  Johns  River,  Jacksonville.  FL 

St.  Johns  River,  Jacksonville,  FL 

Jacksonville.  FL 

Jacksonville,  FL 

Jacksonville.  FL 

Jacksonville.  FL 

TA/  Sunny  Lady  Los  Angeles/Long  Beach.  CA 
TA/  Sunny  Lady  Los  Angeles.'Long  Beach,  CA 

Mississippi  River.  M.  735.0  to  M.  735.4  

Pompano  Beach.  FL 

Miami.  FL  

Miami.  FL  „ 

Morgan  City/Port  Allen,  LA  ; 

Mississippi  River.  M.  94.0  to  M.  97.0  

Mississippi  River,  M.  94.0  to  M.  97.0  

Mississippi  River,  M.  94.0  to  M.  97.0  ..'. 

USNS  Antares.  Gulf  of  Mexico  

Port  of  Beaumont.  TX 

San  Frarxasco  Bay.  CA .' 

San  Francisco  Bay,  CA 

SL  Thomas,  U.S.  Virgin  Islands 

San  Juan,  PR 

Mississippi  River.  M.  179.0  to  M.  184.0  

Mississippi  River.  M.  747.0  to  M.  749.0  

Camp  Lejeune.  NC 

Port  of  I^JY  a  NJ  

Port  of  NY  &  NJ  

F/V  Lady  Lynn.  New  London,  CT  

Hudson  River,  NY  

Plymouth.  MA 

Providerx:e  River,  Rl  

Narragansett  Bay.  East  Passage.  Rl 


Type 


Safety  Zone  . 
Safety  Zone  . 
Security  Zone 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  .. 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  ., 
Safety  Zone  . 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zor«  .. 
Safety  Zone  .. 
Safety  Zor»e  .. 
Safety  Zone  .. 
Security  Zone 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 


Effective 
date 


5/21/94 
5/21/94 
5/25/94 
6/14/94 
6/10/S4 
6/25/94 

4/8/94 
4/20/94 

6/2/94 

6/5/94 
3/22/94 
3 '31, '94 

6'2/94 
2/18/94 
2/21/94 
5/27/94 
4/10/94 

4/9/94 
5/13/94 

5,7/94 
5/28,'94 

6/4,'94 
Zi30f94 

5/2^4 
5/21/94 
4/23/94 
4/21/94 
4/22/94 
3/26/94 
a'18/94 
3/20/94 
a'24/94 
4/24/94 
4/23/94 
5/21/94 
6/30/94 
6/16.'94 
5/29/94 
4/13/94 
6/17/94 

5/2/94 

6/2/94 

5/2/94 
2/27/94 
6/11/94 
5/22/94 
5/15/94 
6/17/94 
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[>  cket  No. 


01-94-033 
01-94-040 
01-94-041 
01-94-053 
01-94-054 
01-94-055 
01-94-056 
01-94-075 
01-94-082 
01-94-083 
01-94-088 
01-94-099 
02-94-019 
02-94-025  . 
02-94-030  . 
02-94-032  . 
02-94-033  . 
02-94-034  . 
02-94-039  . 
05-94-028  . 
07-94-048  . 
07-94-Of-9  . 
C&-94-0C7  . 
09-94-009  . 
09-94-014  . 
09-94-017  . 
09-94-021  . 
09-94-023  . 


|FR  Doc.  94-18793  filed  8-2-94;  8:45  ami 
BtUJNO  COOE  4910-14-  « 


33  CFR  Part  160 
ICGD  94-027] 
RIN2115-AE82 

Notice  of  Hazardous  Conditions 


AGENCY:  Coast  Gukrd 
ACTION:  Interim  n|Ie 
comments. 


I  Co)  ist 


;tie 


near 


SUMMARY:  The 
the  rule  that  requ 
hazardous  conditions 
rule  will  clarify 
notice  and  the  paijt: 
providing  notice; 
confusion  that  mi 
determinir:^  vvhetji 
incident  is  id 
whom.  It  should 
disaster  such  as 
passenger  train 
in  September  199:  i 
DATES:  This  rule  i 
3, 1994.  Commenfe 
or  before  Decemb<  r 
ADDRESSES:  Comifcnts 
the  Executive 
Council  (G-LRA. 
U.S.  Coast  Guard 
Second  Street  SW 
20593-0001,  or 
room  3406  at  the 
8  a.m.  and  3  p.m. 


Quarterly  report  location 


Niantic.  CT  „" 

New  York  Bay,  Liberty  Island,  NY  &  NJ 

Boston,  MA 

Upper  NY  Bay,  NY  and  NJ  

New  York  Bay,  Ellis  Island,  NY  &  NJ  

East  River.  NY  

East  River,  NY  

New  London,  CT 

Lower  New  York  Bay,  Sandy  Hook,  NJ 

East  River,  NY 

Jamaica  Bay  and  Cormecting  Waterways,  NY 

East  River,  NY  

Mississippi  River,  M.  736.0  to  M.  736.5  

Allegheny  River,  M.  0.5  to  M.  0.8 

Ohk)  River.  M.  943  5  to  M.  944.5  

Ohio  River.  M.  461.0  to  M.  462.0  

Ohio  River.  M.  2200  to  M.  221.0  

Ohio  River.  M.  603.1  to  M.  604.5  

Tennessee  River.  M.  465.0  to  M.  468.0  

New  Bern.  NC  

Ft  Lauderdale.  FL _ 

Augusta,  GA 

Lake  Charles,  LA  

Lake  Erie,  Geneva-on-the-Lake,  OH  

Toledo,  OH 

Bumham  Park  Harbor,  Lake  Michigan  

Detroit.  Ml 

Saginaw  River.  Bay  City,  Ml  


Type 


Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  ... 
Safety  Zone  .. 
Safety  Zone  .., 
Drawbridge  ..., 
Security  Zone 
Special  Local 
Special  Local 
Special  Local 
Reg  Nav  Area 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Safety  Zone  .. 
Secunty  Zone 
Safety  Zone  .. 
Safety  Zone  .. 


Effective 
date 


5/7/94 

5/1/94 
6/19/94 
5/26/94 
6/12/94 

5/9/94 
5/10/94 
6/10/94 
6/16/94 
6/18/94 
6/17/94 
7/27/94 
5/29/94 
5/14,'94 
6/11/94 
6/14/94 
6/11/94 
6/19/94 
6/26/94 
5/21/94 
5/21 /•94 
6/10/94 

5/7/94 
5/29/94 
5/25/94 
6/16/94 
6/22/94 
6/26/'94 


.DOT. 

with  request  for 


Guard  is  amending 
i  res  notice  of 

The  amended 
conditions  requiring 
ies  responsible  for 
t  will  eliminate  any 
;ht  exist  in 
er  a  particular 
portable  and,  if  so,  by 
fprestall  another 
derailment  of  a 
Mobile.  Alabama, 


effective  on  August 
must  be  received  on 
1,  1994. 

may  be  mailed  to 
Marine  Safety 
1406)  [CGD  94-027], 
headquarters,  2100    ■ 
,  Washington,  DC 
be  delivered  to 
!  ame  address  between 
,  Monday  through 


Seci  etary 


miy 


Friday,  except  Federal  holidays.  The 
telephone  nimiber  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  John  P.  Sifling,  Project 
Manager,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
(G-MPS-3),  (202)  267-0491.  between  7 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD  94-027)  and  the  specific  section  of 
this  interim  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  viR\v 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  The  request  should 
include  the  reasons  why  a  hearing, 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
John  P.  Sifling,  Project  Manager,  Office 
of  Marine  Safety,  Security,  and 
Environmental  Protection,  and  Mr. 
Patrick  J.  Murray,  Project  Counsel, 
Office  of  the  Chief  Counsel.    . 

Regulatory  Information 

This  rule  is  being  published  as  an 
interim  rule  and  is  being  made  effective 
on  the  date  of  publication.  The  Coast 
Guard  has  determined  that  it  would  be 
contrary  to  the  public  interest  to  delay 
publication  of  this  amendment,  which 
clarifies  existing  law,  imposes  no  new 
regulatory  requirements,  and  involves 
no  significant  change  in  policy.  For 
these  good  reasons,  the  Coast  Guard 
finds,  under  5  U.S.C.  553  (b)(3)  and 
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(dj(3).  that  both  notice  and  public 
hearing  on  the  notice,  before  the 
effective  date  of  this  rule,  are 
unnecessary  and  that  this  rule  should  be 
made  effective  less  than  30  days  after 
publication. 

Background  and  Purpose 

The  derailment  of  the  Amtrak  Sunset 
Limited,  a  passenger  train,  on 
September  22, 1993,  with  extensive 
injury  and  loss  of  life,  resulted  in  a 
study  by  the  Coast  Guard  entitled 
Review  of  Marine  Safety  Issues  Related 
to  Uninspected  Towing  Vessels.  This 
study,  conducted  jointly  by  the  Office  of 
Navigation  Safety  and  Waterway 
Services  (G-N)  and  the  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection  (G-M).  provided  the 
Commandant  of  the  Coast  Guard  with  a 
number  of  recommendations  to  enhance 
safety  in  the  towboat  industry.  (Persons 
may  review  this  study  at  the  office  of 
the  Marine  Safety  Council  at  the  address 
under  "ADDRESSES.")  One  of  these 
recommendations  called  for  "a 
regulatory  project  to  amend  33  CFR 
160.215  to  clearly  indicate  that  the 
required  notice  of  a  hazardous  condition 
includes  a  hazardous  condition  caused 
by^  vessel  or  its  operation  even  when 
the  hazardous  condition  is  not  on  board 
the  vessel."  The  Commandant 
concurred,  and  directed  the  Division  of 
Port  Safety  and  Security  (G-MPS), 
Office  of  Marine  Safety,  Security,  and 
Environmental  Protection,  to  initiate  the 
recommended  regulatory  project.  On 
March  2, 1994,  the  Coast  Guard 
announced  [59  FR  10031]  a  public 
meeting  to  help  guide  the  project.  On 
April  4, 1994,  the  meeting  occurred. 

Discussion  of  Rule 

This  interim  rule  amends  the  existing 
rule  in  one  editorial  and  three 
substantive  ways.  First,  it  revises  33 
CFR  160.203,  Definitions,  to  redefine 
"hazardous  condition."  Second,  it 
revi!,es  33  CFR  160.215,  Notice  of 
hazardous  conditions,  by  including 
among  reporting-criteria  for  hazardous 
conditions,  along  with  any  such 
condition  actually  aboard  a  vessel,  any 
caused  by  the  operation  of  a  vessel. 
Although  current  §  160.203  defines  such 
a  condition  as  any  "that  could  adversely 
affect  the  safety  of  any  vessel,  bridge, 
structure,  or  shore  area  *  *  *",  the 
Coast  Guard  suspects  potential  for 
confusion  regarding  the  responsibility 
for  giving  notice  under  certain 
circumstances.  This  confusion  might 
arise  from  current  §  160.215  itself, 
which  prescribes  notice  only  "whenever 
there  is  a  hazardous  condition  on  board 
a  vessel  [emphasis  added]."  The  Coast 
Guard  is  concerned  that  owners. 


masters,  agents,  or  persons  in  charge  (or, 
from  now  on  [see  below],  operators) 
might  misinterpret  this  to  cover  such  a 
condition  aboard  a  vessel  and  yet  not 
one  that  adversely  affects,  as  the 
definition  specifies,  the  safety  of  other 
vessels,  bridges,  structures,  or  shore 
areas,  or  the  envirorunental  quality  of 
ports,  harbors,  and  navigable  waters  of 
the  United  States.  Third,  this  rule  adds 
the  term  "operator"  to  the  list  of  those 
responsible  for  giving  notice.  Often,  a 
vessel  is  owned  by  one  company  but 
operated  by  another.  An  operator  must 
bear  responsibility  for  the  action  of  its 
employees — particularly  with  regard  to 
foreign  vessels,  where  the  master  and 
crew  are  not  licensed  in  the  United 
States.  Making  "operator"  explicit  wrill 
clarify  the  operator's  responsibility  for 
giving  notice  of  hazardous  conditions. 
Fourth,  this  rule  supplies  a 
parenthetical  cross-reference  to  the 
requirement  of  a  less-urgent  but  more- 
detailed  written  report  whenever  the 
hazardous  conditions  involves  a 
"marine  casualty"  within  the  meaning 
of  46  CFR  part  4. 

Regulatory  Evaluation 

This  interim  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
[44  FR  11040  (February  26, 1979)].  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  IX3T  is  unnecessary. 
This  finding  rests  on  the  determination 
that  this  rule  clarifies  an  existing 
requirement  and  does  not  place  any  new 
requirement  on  the  public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.\.  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  aad  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  has  reviewed  this 
interim  rule  for  potential  impact  on 
small  entities.  Because  this  rule  does 
not  place  any  new  requirements  on  the 
public,  the  Coast  Guard  has  determined 


that  it  will  have  no  economic  impact  on 
small  entities.  If  you  nonetheless  think 
that  your  business  or  organization 
qualifies  as  a  small  entity  and  that  this 
rule  will  have  a  significant  economic 
impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  "ADDRESSES")  explaining  why 
you  think  it  qualifies  and  to  what  degree 
this  rule  will  economically  affect  it. 

Collection  of  Information 

This  interim  rule  contains  no  new 
coUection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.].  s 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  the  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  ihe 
environmental  impact  of  this  interim 
rule  and  concluded  that,  under  §  2.B.2 
of  Commandan*  'r-^^rjction  V'^''75.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  docunientation. 
This  rule  is  an  administrative  matter 
within  the  meaning  ofsub-§  2. B. 2.1.  of 
that  Instruction  that  clearly  has  no 
environmental  impai:t.  A  Determination 
of  Categorical  Exclu^.ion  is  avail-ible  in 
the  docket  for  inspection  ortopying 
where  indicated  under  "ADDP^ESSES." 

List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors.  Hazardous 
materials  transpcrtatian.  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  160  as  follows: 

TITLE  33    [AMENDED] 

PART  16a-P0RTS  AND  WATERWAYS 
SAFETY— GENERAL 

1.  The  citation  of  authority  for  part 
160  continues  to  read  as  follows. 

Authority:  33  U.S.C.  1231;  49  CFR  1  4r,. 

2.  The  definition  oi  Hazardous 
condition  in  §  160.203  is  revi.^ed  (o  reaJ 
as  follows: 

§  160.203    Definitions. 

*        •        •         •         • 

Hazardous  condition  nicans  any 
condition  that  may  adversv^iy  afi'jrt  (1) 
the  safety  of  any  vessel,  hruis^o. 
structure,  or  shore  area  or  (2/  the 
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g  ibl 


eavironmculal 
harbor,  or  navi 
United  States.  It 
involve  coUisioi  i 
explosion,  grouii 
injury  or  illness 
manning-shorta  ;( 


<  uality  of  any  port, 
e  waterway  of  the 
may — but  need  not — 
.  allision,  fire, 
ding,  leaking,  damage 
of  a  person  aboard,  or 


1.211 


§§160.207,160. 

3.  Sections 
160.213  are  amended 
words  "owner, 
in  charge"  wherfev 
the  words  "ow 
operator,  or  peraon 

4.  Section  16(i215 
as  follows: 


,160^13    [Amended] 

207, 160.211,  and 
by  replacing  the 
1  laster,  agent  or  person 
er  they  appear  with 
,  agent,  master, 
in  charge", 
is  revised  to  read 


163 


I'essel 


I  wiih 


§160^15    Notifcelof 

Whenever 
condition  either 
caused  by  ^  vi 
owner,  agfciil,  master 
person  in  charg 
notify  the  nearest 
Safety  office  or 
(Compliance 
by  itself  discharge 
compliance  witl 

Dated:  July  15, 
I.e.  Card. 

Hear  Admiral.  US 
of  Marine  Safety. 
Protection. 
IFRDoc.  94-1879 

BILUNG  COOC  4S10-lf-M 


hazardous  conditions. 

is  a  hazardous 
aboard  a  vessel  or 

or  its  operation,  the 
.  operator,  or 
shall  immediately 
Coast  Guard  Marine 
(f  roup  office. 

this  section  does  not 

the  duty  of 
46  CFR  4.05-10.) 


1994. 


33  CFR  Part  16J 
[COTP  Baltimore  ^4-024) 
RIN2115-AA97 


Safety  Zor^ 
Hydroplane 
Island,  MD 


agency:  Coast  Gliard,  DOT. 
ACTION:  TempoK  ry  rule. 


SUMMARY:  Coast 
Office  Baltimore 
zone  for  the  Ken 
Races.  This  sa 
control  spectatoi 
the  safety  of  life 
navigable  waters 
into  this  zone  is 
authorized  by  t 
EFFECTIVE  DATES 
effective  from  15 
August  6,  1994 
1994  encompass 
FOR  FURTHER 
Chief  Warranto 
U.S.  Coast  CuATi 
Baltimore,  ^  jstcpn 


th; 


^  nc 


Coast  Guard,  Chief,  Office 
urity  and  Environmental 


S  eci 


Filed  8-2-94;  8:45  ami 


v\e{  ul<:tion;  Kent  Narrows 
»?a4is,  Kirwan  Creek,  Hog 


juard  Marine  Safety 
is  establishing  a  safety 
Narrows  Hydroplane 
/  zone  is  necessary  to 
craft  and  to  provide  for 
ind  property  on  U.S. 
during  the  event.  Entry 
jrohibited  unless 
Captain  of  the  Port. 
This  regulation  will  be 
p.m.  until  6  p.m.  oi\ 
d  again  on  August  7, 
ng  the  same  times. 
INFORMATION  CONTACT: 
ficer  Timothy  P.  Ryan, 
Marine  Safety  Office 
House,  40  ^outh  Gay 


Street.  Baltimore,  Maryland  21202- 
4022.(410)962-2651. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Making  has  not  been 
pubUshed  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  The  application  to  hold  this 
event  was  not  submitted  imtil  June  1, 
1994  to  Coast  Guard  Group  Baltimore 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Background  and  Purpose 

The  Kent  Narrows  Racing  Association 
filed  an  application  with  Coast  Guard 
Group  Baltimore  requesting  Coast  Guard 
assistance  to  control  spectator  craft 
during  the  Kent  Narrows  Hydroplane 
Races.  Due  to  the  possible  hazards 
associated  with  this  event,  the  Coast 
Guard  has  determined  that  a  safety  zone 
is  necessary  to  ensure  the  safely  of 
spectators  and  participants. 

Discussion  of  Regulations 

The  Coast  Guard  Marine  Safety  Office 
Baltimore  is  establishing  a  safety  zone 
on  Kirwan  Creek  just  off  of  Hog  Island 
for  the  Kent  Narrows  Hydroplane  Races. 
The  Kent  Narrows  Hydroplane  Races 
will  featiire  groups  of  high  performance 
hydroplanes  racing  around  a  set  course 
near  the  mouth  of  Kirwan  Creek  at 
speeds  in  excess  of  130  miles  per  hour. 
This  safety  zone  will  encompass*511 
waters  of  Kirwan  Creek  that  lie  200 
yards  on  all  sides  of  a  line  that  connects 
the  following  points:  38  degrees  57 
minutes  56  seconds  north.  076  degrees 
14  minutes  58  seconds  west  to  38 
degrees  57  minutes  36  seconds  north, 
076  degrees  15  minutes  24  seconds 
west. 

Since  the  mouth  of  Kirwan  Creek  will 
not  be  completely  closed  down  during 
this  event,  vessel  traffic  should  not  be 
severely  disrupted. 

Spectator  vessels  that  wish  to  watch 
the  race  may  anchor  outside  of  the 
safety  zone,  but  they  may  not  anchor  in 
or  block  a  navigable  channel. 

Drafting  laformation 

The  drafters  of  this  regulation  are 
Chief  Warrant  Officer  Timothy  P.  Ryan, 
project  officer  for  the  Captain  of  the 
Port,  Baltimore,  Maryland  and 
Lieutenant  Commander  Christoper  A. 
Abel,  project  attorney,  Fifth  Coast  Guard 
District  Legal  Staff. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 


require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Do  to  the  location  of  this  safety  zone 
the  Coast  Guard  expects  the  impact  of 
this  rule  to  be  minimal.  The  Coast 
Guard  certifies  imder  5  U.S.C.  605(b) 
that  this  nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smallentities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B, 
and  actions  to  protect  public  safety  hav^ 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  165  of  Title  33,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  123U  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  leo.."!; 
49  CFR  1.46. 

2.  In  part  165  a  temporary  section 
165.T05-O67  is  added  to  read  as 
follows: 
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§  165.T0S-067    Safety  Zone:  Kent  Narrows 
Hydroplane  Races,  Kirwan  Creek,  Hog 
Island,  MO. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Kirwan  Creek 
that  lie  200  yards  either  side  of  a  line 
that  connects  the  following  points: 


latitude 

Lmgitude 

:«8».'i7'56"  N. 

076''14'58"  W.. 

theace  to 

:i8-57-36"  N. 

076n574"VV. 

[h]  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
means  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Baltimore.  Maryland  to  act  on  his 
Ijehalf. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office.  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16. 

(d)  Regulations.  (1)  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
nut  block  a  navigable  chaimel. 

(e)  Effective  dote.  This  section  is 
(effective  from  12  p.m.  until  6  p.m.  on 
August  6. 1994  and  again  on  August  7, 
19';)4  encompassing  the  same  times. 

Dated:  July  26.  1994 
C.S.Cope. 

Captain.  US.  Coast  Guard.  Captain  of  the 
Port.  Baltimore,  Maryland. 
jFR  Iloc.  94-18839  Filed  8-2-94;  8:45  ami 
SILLING  C00£  4»10-14-M 


33  CFR  Part  165 

[CG001-S4-114] 

RIN211&-AA97 

Safety  Zone;  Yachts  for  All  Seasons, 
inc.  Fireworks,  Upper  New  York  Bay, 
NYandNJ 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
a  fireworks  program  located  in  Federal 
Anchorage  20C  in  the  Upper  New  York 
Bay.  This  event  will  take  place  on 
August  3. 1994.  from  10  p.m.  until  11:30 
p.m.  and  will  temporarily  close  all 
waters  of  Federal  Anchorage  20C  in  the 
Upper  New  York  Bay.  within  a  300  yard 
radius  from  the  center  point  of  two 
fireworks  barges  anchored  together 
approximately  300  yards  east  of  Liberty 
Island.  New  York.  This  safety  zone  will 
preclude  all  vessels  from  transiting  this 
portion  of  the  Upper  New  York  Bay  and 
is  needed  to  protect  the  boating  public 
from  the  ha7.ards  associated  'with 
fireworks  exploding  in  the  area. 
DATES:  This  rule  is  effective  from  10 
p.m.  until  11:30  p.m.  on  August  3.  1994. 
unless  terminated  sooner  by  the  Captain 
of  the  Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  R.  Trabocchi,  Project  Manager. 
Captain  of  the  Port.  New  York  (212) 
668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT  R. 
Trabocchi.  Project  Manager.  Captain  of 
the  Port.  New  York  and  CDR  J.  Astley. 
Project  Attorney,  First  Coast  Guard 
District.  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  not  publishing  an  NPRM 
as  well  as  making  it  effective  less  than 
30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
application  was  received,  there  was   - 
insufficient  time  to  draft  and  publish  a 
notice  of  proposed  rulemaking  that 
alhnvs  for  a  reasonable  comment  period 
prior  to  the  event.  There  was  also 
insufficient  time  for  publication  of  this 
temporary  final  rule  30  days  prior  to  the 
event.  The  delay  encountered  if  normal 
rulemaking  procedures  were  followed   - 
would  effectively  cancel  this  event. 
Cancellation  of  this  event  is  cnntrarv-  to 
pulilio  interest. 


Background  and  Purpose 

Fireworks  by  Grucci  submitted  an 
application  to  hold  a  fireworks  program 
in  the  waters  of  the  Upper  New  York 
Bay.  off  of  Liberty  Island.  New  York. 
This  regulation  establishes  a  temporary 
safety  zone  in  the  waters  of  Federal 
Anchorage  20C  in  the  Upper  New  York 
Bay  within  a  300  yard  radius  from  the 
center  point  of  two  fireworks  barges 
anchored  together  approximately  300 
yards  east  of  Libertv  Island  at  or  near 
40°41'17"  N  latitude.  74''02'25"  W 
longitude.  This  safety  zone  will 
preclude  all  vessels  from  transiting  this 
portion  of  the  Upper  New  York  Bay  and 
is  needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review- 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  prrK;edures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulator>'  poUcies  and 
procedures  of  EXDT  is  unnecessary'.  This 
safety  zone  will  close  a  portion  of  the 
Upper  New  York  Bay  to  all  vessel  traffic 
Ijetween  10:00  p.m.  and  11:30  p.m.  on 
August  3. 1994.  unless  terminated 
sooner  by  the  Captain  of  the  Port.  New 
York.  Although  this  regulation  will 
prevent  traffic  from  transiting  this  area, 
the  effect  of  this  regulation  will  not  be 
significant  for  several  reasons.  Due  to 
the  fact  that  this  safety  zone  will  not 
impact  any  navigable  channel:  that 
Federal  .Anchorage  20C  is  minimally 
used  so  no  vessel  is  expected  to  be 
displaced  by  this  event;  that  the 
duration  of  the  event  is  limited:  that  the 
event  is  at  a  late  hour;  and  that 
extensive,  advance  advisories  will  be 
made  to  the  m.aritime  community,  the 
impact  of  this  regulation  is  expected  to 
be  minimal.  In  addition,  there  are 
sufficient  alternate  anchorage  areas  in 
the  immediate  vicinity  for  mariners  to 
anchor  if  desired. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coa.st  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  u  substantial  number  of  small 
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set  out  in  the  preamble, 
amends  33  CFR  part 


PART165- [AMENDED] 

1.  The  aul  lority  citation  for  part  165 
continues  tc  read  as  follows: 


13  U.S.C.  1231:  50  U.S.C.  191; 
(g).  6.04-1.  6  04-«.  and  160.5: 


Authority: 

33CFR1  05- 
49  CFR  1.46 

2.  A  tempbrary  section,  165.T01-114 
is  added  to  i  ead  as  follows: 


Yachts  for  all  Seasons,  Inc. 
Uf^per  New  York  Bay,  New  York 


All  waters  of  Federal 
in  Upper  New  York  Bay. 


within  a  300  yard  radius  from  the  center 
point  of  two  fireworks  barges  anchored 
together  approximately  300  yards  east  of 
Liberty  Island,  New  York,  at  or  near 
40''41'17"  N  latitude,  74''02'25"  VV 
longitude. 

(b)  Effective  period.  This  section  is 
effective  from  10  p.m.  until  11:30  p.m. 
on  August  3,  1994,  unless  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  section 
165.23  apply  to  this  safety  zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  July  25,  1994. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard  Captain  of  the 
Port.  New  York. 

(FR  Doc.  94-18838  Filed  8-2-94;  8:45  am] 

BILLING  CODE  4«10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  9F3724  /R2073;  FRL-4904-2] 

RIN  2070-AE78 

Pesticide  Tolerance  for  Tebuconazole 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
tebuconazole  (a/pha-|2-(4- 
chlorophenyl)-ethylJ-o/p/ja-(l,l- 
dimethylethyl)-lf/-l,2,4-triazole-l- 
ethanoll'in  or  on  the  raw  agricultural 
commodities  peanuts  and  peanut  hulls. 
Miles,  Inc.,  petitioned  EPA  for  this 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  July  15,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  9F3724/ 
R20731,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copiy  of  any 
objections  and  hearing  requests  filed 


with  the  Hearing  Cierk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agenry,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Steve  Robbins,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
rm.  227,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)  305- 
6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  March  23, 1989  (54 
FR  12009),  which  announced  that  Miles. 
Inc.,  Agricultural  Division  (formerly 
Mobay  Corp.,  Agricultural  Chemicals 
Division);  P.O.  Box  4913,  Kansas  Citv. 
MO  64120-0013,  had  submitted 
pesticide  petition  (PP)  9F3724  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FEDCA). 
21  U.S.C.  346a(d),  propose  to  amend  40 
CFR  part  180  by  establishing  tolerances 
for  residues  of  the  fungicide 
tebuconazole  (a/p/ia-(2-(4- 
chlorophenyl)-ethyll-a/p/ia-(l,l- 
dimethvlethyl)-lH-l,2,4-triazole-l- 
ethanol)  in  or  on  the  raw  agricultural 
commodities  barley  grain  at  2.0  parts 
per  million  (ppm),  barley  grain  forage  at 
5.0  ppm.  barley  straw  at  5.0  ppm,  grapes 
at  2.0  ppm,  grass  seed  cleanings 
(including  hulls)  at  25.0  ppm,  grass  seed 
straw  (including  chaff)  at  30.0  ppm. 
peanuts  at  0.05  ppm,  peanut  hulls  at  3.5 
ppm,  peanut  hay  at  50.0  ppm,  raisins  at 
3.0  ppm,  wheat  grain  at  0.40  ppm, 
wheat  grain  forage  at  4.5  ppm  and  wheat 
straw  at  19.0  ppm. 

Miles,  Inc.,  has  amended  the  petition 
to  propose  amending  40  CFR  part  180 
by  establishing  a  regulation  to  permil 
the  residues  of  the  fungicide 
tebuconazole  in  or  on  peanuts  at  0.1 
ppm  and  peanut  hulls  at  4.0  ppm.  This 
was  announced  as  a  notice  in  the 
Federal  Register  of  June  6, 1994  (59  FR 
29291). 

In  previous  amendments  to  the  cilt.'d 
pesticide  petition,  requested  by  Miles. 
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Inc..  all  coimnodities  other  than  peanuts 
and  peanut  bulls  (peanut  hay.  barley 
grain,  barley  grain  forage,  barley  straw, 
grapes,  grass  seed  cleanings  including 
hulls,  grass  seed  straw  including  chaff, 
raisins,  wheat  grain,  wheat  grain  forage. 
and  wheat  straw)  were  withdrawn. 

Comments  on  the  Amended  Notice  of 
Filing 

Comments  have  been  received  in 
reponse  to  the  June  6,  1994  notice  of 
filing. 

Comments  were  received  asserting 
that  tebuconazole  concentrates  in 
-peanut  oil.  based  on  the  previously 
proposed  food  additive  petition  (FAP) 
for  tebuconazole  in  peanut  oil  and  the 
assumption  that  tebuconazole  therefore 
concentrates  during  processing  in 
peanut  oil.  The  commenter  asked  how 
EPA  could  proceed  to  grant  the  section 
408  tolerances  for  peanuts  without  also 
addressing  the  section  409  food  additive 
nigulation  for  peanut  oil. 

EPA 's  response.  Tebuconazole  does  in 
fact  concentrate  in  peanut  crude  oil. 
However,  EPA  does  not  regulate  peanut 
crude  oil;  instead,  EPA  regulates  the 
peanut  refined  oil  used  in  commerce 
and  consumed  by  humans.  Initial 
tebuconazole  peanut  processing  studies 
and  the  resulting  proposed  food 
additive  regulation  in/on  peanut  oil 
indicated  concentration  of  tebuconazole 
in  both  peanut  crude  and  refined  oil, 
but  those  studies  did  not  represent 
commercial  peanut  oil  refining 
procedures  since  they  did  not  include 
oil  bleaching  and  deodorization. 

A  subsequent  peanut  processing  study 
did  include  oil  bleaching  and 
deodorization  and  these  additional 
refining  operations,  which  are  used  in 
commercial  peanut  oil  refining,  resulted 
in  a  93-percent  reduction  in 
tebuconazole  residues.  Therefore,  a 
sedion  409  food  additive  regulation  for 
tebuconazole  in/on  peanut  oil  is  not 
rt^quired. 

Tebuconazole  has  been  shown  to 
concentrate  in  peanut  soapstock.  Based 
upon  recentlyacquired  information, 
EFA  has  found  that  peanut  soapstock  is 
no  longer  used  as  an  animal  feed. 
Therefore,  an  FAP  for  tebuconazole  in 
}>eanut  soapstock  is  not  reauired. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerance  include: 

1  A  90-day  rat  feeding  studv  with  a 
no-observed-effect  level  (NOEL)  of  34.8 
milligrams  per  kilogram  of  body  weight 
per  day  (mg/kg  bw/day)  (400  ppm)  and 
a  lowest  effect  level  (LEL)  of  171.7  mg/ 
kg  bw/day  (1600  ppm)  in  males,  based 
an  d«c:rt!a.sed  body  weight  gains  and 


histological  changes  in  the  adrenals.  For 
females,  the  NOEL  was  10.8  m.g/kg  bw/ 
day  (100  ppm)  and  the  LEL  was  46.5 
mg/kg  bw/day  (400  ppm)  based  on 
decreased  body  weights,  decreased  body 
weight  gains,  and  histological  changes 
in  the  adrenals. 

2.  A  90-dav  dog  feeding  study  with  a 
NOEL  of  200  ppm  (73.7  mg/kg  bw/day 
in  males  and  73.4  mg/kg  bw/day  in 
females)  and  a  LEL  of  1000  ppm  (368.3 
mg/kg  bw/day  in  males  and  351.8  mg/ 
kg  bw/day  in  females).  The  LEL  was 
bastid  on  decreases  in  mean  body 
weights,  body  weight  gains,  and  food 
consumption,  and  an  increase  in  liver 
N-demethylase  activity. 

3.  A  l-ye«u-  dog  feeding  study  with  a 
NOEL  of  1  mg/kg  bw/day  (40  ppm)  and 
a  LEL  of  5  mg/kg  bw/day  (200  ppm). 
based  on  lenticular  and  corneal  opacity 
and  hepatic  toxicity  in  either  sex  (the 
current  Reference  Dose  was  determined 
based  on  this  study).  A  subsequent  1- 
year  dog  feeding  study,  using  lower 
doses  to  further  define  the  NOEL  for 
tebuconazole,  defines  a  systemic  LOEL 
of  150  ppm  (based  on  adrenal  effects  in 
both  sexes)  and  a  systemic  NOEL  of  100 
ppm. 

4.  A  2-year  rat  chronic  feeding  study 
defined,  a  NOEL  of  7.4  mg/kg  bw/day 
(100  ppm)  and  a  LEL  of  22.8  mg/kg  bw/ 
day  (300  ppm)  based  on  body  weight 
depression,  decreased  hemoglobin, 
hematocrit,  MCV  and  MCHC,  and 
increased  liver  microsomal  enzymes  in 
females.  Tebuconazole  was  not 
oncogenic  at  the  dose  levels  tested  (0, 
100,300.  1000  ppm.). 

5.  A  rat  oral  developmental  toxicity 
study  witli  a  maternal  NOEL  of  30  mg/ 
kg  bw/day  and  a  LEL  of  60  mg/kg  bw/ 
day  based  on  elevation  of  absolute  and 
relative  Uver  weights.  For 
developmental  toxicity,  a  NOEL  of  30 
mg/kg  bw/day  and  a  LEL  of  60  mg/kg 
bw/day  was  determined,  based  on 
delayed  ossification  of  thoracic,  cervical 
and  sacral  vertebrae,  sternum,  fore  and 
hind  limbs  and  increase  in 
supernumerary  ribs. 

6  A  rabbit  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  mg/kg  bw/day  and  a  LEL  of  100  mg/ 
kg  bw/day  based  on  depression  of  body 
weight  gains  and  food  consumption.  A 
developmental  NOEL  of  30  mg/kg  bw/ 
day  and  a  LEL  of  100  mg/kg  bw/day 
were  based  on  increased  post- 
implantation  losses,  from  both  early  and 
late  resorptions 

7.  A  mouse  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
10  mg/kg  bw/day  and  a  LEL  of  20  mg/ 
kg  bw/day  based  on  a  supplementary 
study  indicating  reduction  in  hematocrit 
and  histological  changes  in  liver.  A 
developmental  NOEL  of  10  mg/kg  bw/ 


day  and  a  LEL  of  30  mg/kg  bw/day 
based  on  dose-dependent  increases  in 
runts/dam  at  30  and  100  mg/kg  bw/day 

8.  A  mouse  dermal  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  mg/kg  bw/day  and  a  LEL  of  60  mg/ 
kg  bw/day  based  on  a  supplementary- 
study  indicating  increased  liver 
micjosomal  enzjines  and  histological 
changes  in  fiver.  The  NOEL  for 
developmental  toxicity  in  the  dermal 
study  in  the  mouse  is  1000  mg/kg  bw/ 
day.  the  highest  dose  tested  (HDT). 

9.  A  two-generation  rat  reproduction 
study  with  a  dietary  maternal  NOEL  of 
15  mg/kg  bw/day  (300  ppm)  and  a  LEL 
of  50  mg/kg  bw/day  (1000  ppm)  based 
on  depressed  body  weights,  increased 
spleen  hemosiderosis  and  decreased 
liver  and  kidney  weights.  A 
reproductive  NOEL  oif  15  mg/kg  bw/day 
(300  ppm)  and  a  LEL  of  50  mg/kg  bw/  ' 
day  (1000  ppm)  were  based  on  neonatal 
birth  weight  depression. 

10.  An  Ames  mutagenesis  study  in 
Salmonella  that  showed  no 
mutagenicity  with  or  without  metabolic 
activation. 

11.  A  microhucleus  mutagenesis  assay 
study  in  mice  that  showed  no 
genotoxicity. 

12.  A  sister  cliromatid  exchange 
mutagenesis  study  using  CHO  cells  that 
was  negative  at  dose  levels  4  to  30  jig/ 
ml  without  activation  or  15  to  120  p.g/ 
ml  with  activation. 

13.  An  unscheduled  DNA  synthesis 
(LT)S)  study  that  was  negative  for  UDS 
in  rat  hepatoc\'tes. 

Additionally,  a  mouse  oncogenicity 
study  at  dietary  levels  of  0.  20.  60.  and 
80  ppm  for  21  months  did  not  reveal 
any  oncogenic  effect  for  tebuconazole  at 
any  dose  tested.  Because  the  Maximum 
Tolerated  Dose  (MTD)  was  not  reached 
in  this  study,  the  study  was  classified  as 
supplementary.  A  foUowup  mouse 
study  at  higher  doses  (0.  500.  1500  ppm 
in  the  diet),  with  an  MTD  at  500  ppm. 
revealed  statistically  significant 
incidences  of  hepatocellular  adenomas 
and  carcinomas  in  males  and 
carcinomas  in  females.  The  initial  and 
follow-up  studies,  together  with 
supplementary  data  submitted  by  Miles, 
Inc..  were  classified  as  cc,-e  minimum 

The  Office  of  Pesticide  Programs' 
Health  Eftects  Division's 
Carcinogenicity  Peer  Review  Committee 
(CI^RC)  has  classified  tebuconazole  as  a 
Group  C  carcinogen  (possible  human 
carcinogen).  This  classification  is  based 
on  the  Agency's  "Guidelines  for 
Carcinogen  Risk  Assessment"  published 
in  the  Federal  Register  of  September  24. 
1986  (51  FR  33992).  The  Agency  has 
chosen  to  use  the  reference  dose 
calcidatiuns  to  estimate  human  dietary 
risk  from  tebuconazole  residues.  EPA 
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believes  any  c  ancer  risk  to  humans  from 
consumption  af  tebuconazole  residues 
to  be  negligib! 

The  Referet  ce  Dose  (RfD)  is 
established  at  0.01  rag/kg  of  body 
weight  (bwt)/i  lay,  based  on  a  lower 
NOEL  of  1  mj  I'kg  bwt/day  from  the  first 
of  two  52-we€  k  feeding  studies  in  dogs, 
juid  an  uncertainty  factor  of  100.  The 
Theoretical  Maximum  Residue 
Contribution  ITMRC)  from  the  current 
action  is  estin  lated  at  0.000007  mg/kg 
bwt/day  and  utilizes  0.07  percent  of  the 
RfD  for  the  gf  leral  population  of  the  48 
States.  The  T  (RCs  for  the  most  highly 
exposed  sub^  oups,  children  (1  to  6 


children  (7  to  12  years 
24  mg/kg  bwt/day  (0.24% 
'■  0.000017  mg/kg  bwt/day 
f  the  RfD),  respectively, 
the  residue  in  peanuts 
:  \derstood.  An  adequate 
id,  high-pressure  liquid 
,  is  available  for 
poses. 

ient  methodology  has 
to  the  Food  and  Drug 
for  publication  in  the 
tical  Manual,  Vol.  II 
se  of  the  long  lead  time 
of  the  method  in  RAM  II, 
-thodology  is  being 
1.1  the  interim  to  anyone 

icide  enforcement 
•  :  rora:  Calvin  Furlow, 
dnd  Program  Resources 
erations  Division 
f  Pesticide  Programs, 
.  otection  Agency,  401 
ington,  DC  20460. 
:  id  telephone  number: 
_ ,  1921  Jefferson  Davis 
on.  VA  22202  (703) 

-drawn  proposed 
stances  in  animal 
.  eggs.  The  Agency  has 
with  the  label 
feeding  peanut  hay, 
able  expectation  that 
es  will  occur  in  milk, 
•.'estock  or  poultry  as 
•posed  use  on  peanuts. 
s  considered  useful  for 
which  the  tolerances  are 

'  :' formation  and  data 
.gency  has  determined 

'     s  established  by 
<  part  180  will  protect 
1.  Therefore,  the 
tablished  as  set  forth 

iversely  affected  by  this 
within  30  days  after 

'his  document  in  the 
r,  file  written  objections 

m  and  may  also  request 


years  old)  an 
old)  are  0.00: 
of  the  RfD)  f. 
(0.17  percen' 

The  natur- 
is  adequate^; 
analytical  n 
chromatogr 
enforcemer 

The  enfor 
been  submit 
Administrate 
Pesticide  Ax' 
(PAM  II).  Be 
for  publicati 
the  analytic 
made  avail; 
interested  i' 
when  reque 
Public  Resf 
Branch,  Fie 
(7506C),  Of 
Environmei 
MSt.,SW.,   - 
Office  locat 
Rm.  1132,  C 
Highway,  fi 
305-5232. 

Miles  has 
tebuconazol- 
tissues,  milk 
determined 
restriction  c 
there  is  no  r 
secondary  n 
eggs  or  mea 
a  result  of  tt 

The  pesti  : 
the  purpose 
sought. 

Based  on '  1 
considered, 
that  the  toU 
amending  4 
the  public  } 
tolerances  i 
belo\y. 

Any  pers 
regulation  j 
publication  • 
Federal  Regi 
to  the  regulai 
a  bearing  on  those  objections. 


Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  O-der  12866  (58  FR 
51735,  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significfuit"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  armual  efTect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  govenmients  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
plaimed  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Piu'suant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 


the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  15, 1994. 

Penelope  A.  Fenner-Crisp, 

Acting  Deputy  Director,  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.474,  to  read  as 
follows: 

§180.474    Tebuconazole  (alpha-[2-(4- 
chlorop^^enyl)-ethy^-alDh^-(1,1- 
dlmethylettiyl)-1H-1,2,4-triazole-1-ethanol); 
tolerances  for  residues. 

Tolerances  are  established  for 
residues  of  the  fungicide  tebuconazole 
(a/p/ia-[2-(4-chlorophenyl)-ethyll-a/p/ja' 
(l,l-dimethylethyl)-lH-1.2,4-triazole-l- 
ethanol)  in  or  on  the. following  raw 
agricultural  commodities: 


Commodity 

Parts  per 
million 

Peanuts 

0.1 

Peanut,  hulls 

4.0 

[FR  Doc.  94-18758  Fil."t 8-2-94;  8:45  am] 

BILUNQ  CODE  SSeO-SO-F 

40  CFR  Part  180 
[OPP-300315A;  FRL-4766-3] 
RIN207a-AB78 

Alachlor;  Revocation  of  Certain 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  revokes 
certain  tolerances  for  residues  of  the 


Federal  Register  /  Vol.  59,  No.  148  /  Wednesday,  August  3.  1994  /  Rulesand  Regulations     39465 


herbicide  alachlor  and  its  metabolites  in 
or  on  various  raw  agricultural 
commodities.  EPA  is  initiating  this 
action  because  registered  uses  of 
alachlor  on  certain  food  commodities 
have  been  canceled. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  August  3, 1994. 
ADDRESSES:  Written  objections  and 
requests  for  a  hearing,  identified  by  the 
document  control  number,  [OPP- 
300315A],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hv^ry.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Melissa  L.  Chun,  Registration 
Support  Branch  (7505W).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  6th  Floor, 
Westfield  Building,  2800  Crystal  Drive. 
Arlington.  VA,  (703)-308-8318. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  19, 1994  (59 
FR  2799),  EPA  proposed  to  revoke 
tolerances  established  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  for 
residues  of  the  herbicide  alachlor  (2- 
chloro-2',6'-diethyI-N- 
(methoxymethyl)acetanilide)  and  its 
metabolites  in  or  on  the  following  raw 
agricultural  commmodities  listed  in  40 
CFR  180.249:  Cotton  forage,  cottonseed, 
sunflower  seed,  pea  forage,  pea  hay. 
peas  with  pods  removed,  and  potatoes. 

By  Marcn  1988,  the  product 
registrations  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  for  the 
pesticide  products  containing  the 
herbicide  alachlor  were  canceled  for  the 
above-mentioned  raw  agricultural 
commodities.  Based  on  the  fact  that 
alachlor  is  no  longer  domestically 
registered  for  use  on  these  food  crops 
and  a  tolerance  is  generally  not 
necessary  for  a  pesticide  chemical 


which  is  not  registered  for  the  particular 
food  use,  EPA  now  proposes  to  revoke 
the  tolerances  listed  in  40  CFR  180.249 
for  residues  of  alachlor  in  or  on  these 
commodities.  Since  the  product 
registrations  were  canceled  more  than  5 
years  ago,  residues  should  not  appear  in 
any  legally  treated,  domestically 
produced  or  imported  commodities. 
These  tolerances  were  obtained  in 
conjunction  with  the  FIFRA 
registrations. 

The  Agency  is  not  recommending  the 
establishment  of  action  levels  in  place 
of  these  tolerances  because  sufficient 
time  has  elapsed  in  order  for  the 
residues  to  dissipate,  and  EPA  does  not 
expect  a  residue  problem  due  to 
environmental  contamination. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  relevant  to  the  proposal  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  revocation 
will  protect  the  public  health. 
Therefore,  the  tolerance  revocation  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  WTitten  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 


Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  toleremce  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  25,  1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Pijgrams. 

Therefore.  40  CFR  part  180  is 
amended  as  foliov.s; 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authorit\-:  21  U.S.C-346a  and  371. 
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§130.249    [Amei 

2.  Section  180i 


Jail 

nded] 


249  Alachlor; 
tolerances  for  rekidues  is  amended  in 


the  table  therein 
for  cotton,  foragi 


by  removing  the  entries 
:  cottonseed;  peas, 

forage;  peas,  hajt  peas,  pods  removed: 

potatoes;  and  su  iflower  seed. 

(FR  Doc.  94-1891')  Filed  8-2-94;  8:45  am) 
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40  CFR  Part  180 

[PP  6E3447/R2073 ; 


RIN  207(>-AB78 


Pesticide  Tolera  nee  for  Cadusafos 

AGENCY:  Environpnental  Protection 
Agency  (EPA). 

ACTION:  Final  rufe. 


commodity  was 


hearing  requests 


FRL-4900-6] 


SUMMARY:  This  d  acument  establishes  a 
permanent  tolera  nee  for  residues  of  the 
insecticide/nem;  ticide  cadusafos,  O 
ethyl  S.S-di-sec-  lutyl 
phosphorodithio  ite.  in  or  on  the  raw 
agricultural  com  nodity  bananas.  This 
regulation  to  est;  blish  a  maximum 
permissible  levei  for  residues  of  the 
insecticide/nemj  ticide  in  or  on  the 


1  equested  in  a  petition 


submitted  by  the  F>IC  Corp. 
EFFECTIVE  DATE: '  his  regulation 
becomes  effectivi  (  on  August  3, 1994. 
ADDRESSES:  Writ  en  objections, 
identified  by  the  document  control 
number,  [PP  6E3  147/R2072I.  may  be 
submitted  to:  Hei  iring  Clerk  (1900), 
Environmental  P  -otection  Agencv,  rm. 
M3708,  401  M  Si  ,  SW..  Washington,  DC 
20460.  A  co^  of  any  objections  and 


lied  with  the  Hearing 


Clerk  should  be  i  ientified  by  the 
document  contro  number  and 
submitted  to:  Public  Response  and 
Program  Resourc  ?s  Branch,  Field 


Operations  EHvis 


Pesticide  Prograr  is.  Environmental 
Protection  Agenc  y,  401  M  St..  SW., 


Washington.  DC 


;0460.  In  f)erson.  bring 


copy  of  objection  j  and  hearing  requests 
to:  rm.  1132,  CM  #2.  1921  Jefferson 
Davis  Hwy.,  Arlii  igton.  VA  22202.  Fees 
accompanying  ot  jections  shall  be 
labeled  "Tolerant  ;e  Petition  Fees"  and 
forwarded  to:  EP,  V  Headquarters 
Accounting  Opei  jtions  Branch.  OPP 


(Tolerance  Fees), 
Pittsburgh,  PA  If 


Manager  (PM)  14 


Agency,  401  M  S 
DC  20460.  Office 
number:  rm.  219, 


on  (7506C),  Office  of 


P.O.  Box  360277M, 

251. 

FOR  FURTHER  INFO  RMATJON  CONTACT:  By 
mail:  Robert  A.  Fprrest,  Product 

Registration  Division 


(7505C),  Environ  nental  Protection 


SW.,  Washington, 
location  and  telephone 
1921  Jefferson  Davis 


Hwy.,  Arlington,  VA  22202,  (703)-305- 
6600. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  10, 1994  (59  FR 
24101),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  FMC  Corp., 
Agricultural  Chemicals  Group,  200 
Market  St.,  Philadelphia,  PA  19103.  had 
submitted  confirmatory  usage  data  and 
had  requested  that  EPA,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  the  establishment  of  a 
permanent  tolerance  for  residues  of  the 
nematicide/insecticide  cadusafos  in  or 
on  the  RAC  bananas  at  0.01  part  per 
million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  tlie 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  permanent  tolerance 
will  protect  the  public  health. 
Therefore,  the  tolerance  is  established  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/ or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on    , 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  simimary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 


determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(0. 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950).. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  19,  1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  revising  §  180.461.  to  read  as 
follows: 
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§ '' '  .431  Cadusafos;  tolerances  for 
resioiues. 

A  tolerance  is  established  for  the 
residues  of  the  nematicide/insecticide 
cadusafos,  Oethyl  S,S-di-sec-butyl 
phosphorodithioate,  in  or  on  the 
following  raw  agricultural  commodity: 


Commodity 


Parts  per 
million 


Bananas 


0.01 


There  are  no  U.S.  registrations  as  of  May 
10, 1994,  for  the  nematicide/insecticid 
cadusafos. 

(FR  Doc.  94-18912  Filed  8-2-94;  8:45  am) 

BILUNO  COOE  6560-60-^ 


40  CFR  Parts  180  and  186 

[OPP-300316A;  FRL-476&-4] 

RIN  2070-AB78 

Demeton;  Revocation  of  Tolerances 
and  Feed  Additive  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  revokes 
tolerance  and  feed  additive  regulations 
listed  in  40  CFR  180.105  and  186.1600 
for  residues  of  the  insecticide  demeton 
in  or  on  various  raw  agricultural 
commodities  and  in  animal  feeds.  EPA 
is  initiating  this  action  because 
registered  uses  of  demeton  have  been 
canceled. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  August  3. 1994. 
ADDRESSES:  Written  objections  and 
requests  for  a  hearing,  identified  by  the 
document  control  number,  (OPP- 
300316A],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
wUh  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  EX:  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Melissa  L.  Chun,  Registration 
Support  Branch  (7505W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  6th  Floor, 
Westfield  Building.  2800  Crystal  Drive. 
Arhngton,  VA,  (703)-308-8318. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  19, 1994  (59 
FR  2800).  EPA  proposed  to  revoke 
tolerances  and  feed  addtive  regulations 
established  under  sections  408  and  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  and  348. 
respectively,  for  residues  of  the 
insecticide  demeton  (a  mixture  of  O.O- 
diethyl  O  (and  S)-2- 

(ethylthio)ethylphosphorothioates)  in  or 
on  raw  agricultural  commodities  and 
animal  feeds.  EPA  is  initiating  this 
action  because  all  registered  uses  of  this 
chemical  on  raw  agricultural 
commodities  have  been  canceled. 

By  mid-October  1989,  all  product 
registrations  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  for  the 
pesticide  products  containing  the 
insecticide  demeton  were  canceled. 
Based  on  the  fact  that  demeton  is  no 
longer  domestically  registered  for  use  on 
any  food  crops  and  a  tolerance  is 
generally  not  necessary  for  a  pesticide 
chemical  which  is  not  registered  for  the 
particular  food  use,  EPA  now  proposes 
to  revoke  the  tolerances  and  feed 
additive  regulations  for  residues  of 
demeton  as  listed  in  40  CFR  180.105 
and  40  CFR  186.1600.  Since  the  product 
registrations  were  canceled  more  than  3 
years  ago,  residues  should  not  appear  in 
any  legally  treated,  domestically 
produced  or  imported  commodities. 
These  tolerances  were  obtained  in 
conjunction  with  the  FIFRA 
registrations. 

The  Agency  is  not  recommending  the 
establishment  of  action  levels  in  place 
of  these  tolerances  and  feed  additive 
regulations  because  sufficient  time  has 
elapsed  in  order  for  the  residues  to 
dissipate,  and  EPA  does  not  expect  a 
residue  problem  due  to  environmental 
contamination. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  relevant  to  the  proposal  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  revocations 
will  protect  the  public  health. 
Therefore,  the  tolerance  revocations  are 
established  as  set  forth  below. 


Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/ or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obhgations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
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Dated:  July  2.1  1994. 

Daniel  M.  Baro  o. 

Director,  Office^p 
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DEPARTMENT  OF  THE  INTERIOR 

Laitd  Management 

Land  Order  7071 
;  A  A -2793) 


of  Public  Land 
Alaska 


u  of  Land  Management, 
Land  Order.    • 


SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects 
approximately  56  acres  of  National 
Forest  System  lands  withdrawn  for  use 
by  the  Forest  Service,  Department  of 
Agriculture,  for  the  Seward-Anchorage 
Highway  Recreation  Area,  South 
Summit  Lake.  The  lands  are  no  longer 
needed  for  the  purpose  for  which  they 
were  withdrawn.  This  action  also  allows 
the  conveyance  of  the  lands  to  the  State 
of  Alaska,  if  such  lands  are  otherwise 
available.  Any  lands  described  herein 
that  are  not  conveyed  to  the  State  are 
opened  and  will  be  subject  to  the  terms 
and  conditions  of  the  national  forest 
reservation  and  any  other  withdrawal  of 
record. 

EFFECTIVE  DATE:  August  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf.  BLM  Alaska  State  Office,  222 
\V.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  829,  which 
withdrew  National  Forest  System  lands 
for  recreation.il  purposes,  is  hereby 
revoked  in.sofar  as  it  affec.ts  the 
following  de.scrihed  lands: 

Seward  Meridian 

Chiiiidvh  Xatinruil  Forest 

T  fi  N..  R.  2  W..  partly  iinsurveyed. 
Siic.  24,  NE'/4,  NV;:SEV4,  SEV^SW'^,  those 
portions  included  within  State  Selection 
A  A-.";  7968. 
TIh!  arnas  described  aggrt^g.ite 
approxiniiitcly  56  acrns. 

2.  The  State  of  Alaska  application  for 
selection  made  under  section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7,  1958,  48 
U.S.C.  note  prec.  21  (1988),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  lands  are 
otherwise  available.  Lands  not  conveyed 
to  the  State  are  opened  and  will  be 
subject  to  the  terms  and  conditions  of 
the  Chugach  National  Forest 
res«'rvntion,  and  any  other  withdrawal 
of  record. 

Dated:  July  18.  1394 
Bob  Armstrong, 

Assisttmt  SfcrKlary  oj  the  Interinr 

IFR  Doc  94-18807  Filed  8-2-94:  8:45  anil 
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43  CFR  Public  Land  Order  7072 
(AK-932-4210-06;  AA-65185) 

Partial  Revocation  of  Public  Land 
Order  No.  725;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects 
approximately  80  acres  of  the  National 
Forest  System  land  withdrawn  for  use 
by  the  Forest  Service,  Department  of 
Agriculture,  for  the  Granite  Creek 
Roadside  Zone.  The  land  is  no  longer  . 
needed  for  the  purpjose  for  which  it  was 
withdrawn.  This  action  also  allows  the 
conveyance  of  the  land  to  the  State  of 
Alaska,  if  such  land  is  otherwise 
available.  Any  land  described  herein 
that  is  not  conveyed  to  the  State  is 
opened  and  will  be  subject  to  the  terms 
and  conditions  of  the  national  forest 
reservation  and  any  other  withdrawal  of 
record. 

EFFECTIVE  DATE:  August  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf.  BLM  Alaska  State  Office.  222 
W.  7th  Avenue.  No.  13.  Anchorage. 
Ala.ska  99513-7599,  907-271-5477. 

Bv  virtue  of  the  authority  vested  in 
the  Secretar\'  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  POblic  Land  Order  No.  725.  which 
withdrew  lands  for  use  by  the  Forest 
Service  as  recreation  areas  and  as 
administrative  sites,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Seward  Meridian 

Chugach  XationaJ  Forest 

T  8  N,.  R.  2  E.  (Unsurveycd), 
The  area  lying  north  and  west  of  Ingram 
Creek  within  sec.  6, 
S\VV4NEV4NE'^.  VWzNE'A.  and 

NWaNWaSEV... 
The  area  de.scribed  contains  approximately 
80  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7,  1958.  48 
U.S.C.  note  prec.  21  (1988),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Con.servation  Act,  43 
use.  1635(e)  (1988).  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  .such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  is  opened  and  will  be 
subject  to  the  terms  and  conditions  of 
the  Chugac:h  National  Forest  reservation 
and  anv  other  withdrawal  of  record. 


Dated:  July  18,  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-18809  Filed  8-2-94;  8:45  ami 
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43  CFR  Public  Und  Order  7073 
[MT-930-4210-06;  MTM  41943) 

Partial  Revocation  of  Secretarial  Order 
Dated  September  4, 1908;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes  a 
Secretarial  order  insofar  as  it  affects  a 
.487  acre  parcel  of  National  Forest 
System  land  withdrawn  for  use  as  the 
Beardance  Administrative  Site.  The 
land  is  no  longer  needed  for  the  purpose 
for  which  it  was  withdrawn.  The 
revocation  is  needed  to  accommodate  a 
land  interchange  (disposal  through 
e.xchange)  under  the  Small  Tracis  Ac1  of 
January  12, 1983,  16  U.S.C.  521(c)- 
521(i)  (1988).  This  action  will  open  the 
land  to  such  forms  of  disposition  as  may 
by  law  be  made  of  National  Forest 
System  land,  including  lo<~.ation  and 
entry  under  the  United  States  mining 
laws.  The  land  has  been  and  remains 
open  to  mineral  leasing. 

EFFECTIVE  DATE:  September  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  Stale 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretar\'  of  the  Inferior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  September 
4,  1908.  which  withdrew  National 
Forest  System  land  for  the  Beardance 
Administrative  Site,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Principal  Meridian.  Montaoa 

Flathead  National  Forest 

T.  25N.,R.  19  W.. 

Sec.  5,  portion  of  lot  3. 

The  area  described  contains  .487  w  re  in 
L^ike  County. 

2.  At  9  a.m.  on  September  2,  1994.  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Fore.st  System  land,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  .segregations  of 
record,  and  the  requirements  of 
.ipplicable  law.  Appropriation  of  any 


land  described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessor)-  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  July  18, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-18808  Filed  8-2-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  4 

[CGD  94-030] 
RIN2115-AE89 

Immediate  Reporting  of  Casualties 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is  amending 
tlie  rule  that  requires  notice  of  marine 
casualties.  The  amended  rule  will 
( larify  which  marine  casualties  require 
immediate  notice,  the  means  of  giving 
other  notice,  who  shall  give  it,  and  to 
whom  it  shall  be  given,  so  that  prompt 
corrective  or  investigative  efforts  can  Im 
initiated.  The  intent  of  this  change  is  to 
provide  a  mechanism  that  will  help 
prevent  another  disaster  such  as  the 
derailment  of  a  passenger  train  near 
Mobile.  Alabama,  in  September,  1993. 
DATES:  This  rule  is  effective  on  August 
3,  1994.  Comments  must  be  received  on 
or  before  November  1. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA,  3406)  [CGD  94-030). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 

The  Execoitive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  bet;ome  part  of  this 


docket  and  will  be  available  for 
inspection  orcopying  at  Room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  PA.  Jensen  or  LTJG  S.  M. 
Atkinson.  Marine  Investigation 
Division.  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection 
(G-MMI-1).  (202)  267-1430.  between  7 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATK3N: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD  94-030]  and  the  specific  setlion  of 
this  interim  rule  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  thnn 
SV^  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wantmg 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  i  hange  this  rule  in  view  of  the 
comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  The  request  should 
inc.Jude  reasons  why  a  hearing  would  be 
beneficial.  It  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  PA. 
Jensen  and  LTJG  S.M.  Atkinson.  Projec  t 
Managers.  Ofiic-e  of  Marine  Safety, 
Security,  and  Environmental  Protw:tion. 
and  Patrick  J.  Murray,  Project  Counstl. 
Office  of  Chief  Counsel. 

Regulatory  Information 

This  rule  is  being  published  as  an 
interim  rule  and  is  being  made  effecti\e 
on  the  date  of  publication.  The  Coast 
Guard  has  determined  that  it  would  be 
contrary  to  the  public  interest  to  dcl.iy 
publication  of  this  amendment.  whi<  h 
clarifies  existing  law,  imposes  no  new 
regulatory  requirement,  and 
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accomplishes  no  signiiicant  change  in 
pohcy.  For  th#fle  good  reasons,  the  Coast 
Guard  finds,  under  5  U.S.C.  553(b)(3) 
and  (d)(3),  thai  both  notice  and  pubUc 
hearing  on  th^  notice,  before  the 
effective  date  t>f  this  rule,  are 
imnecessary  apd  that  this  rule  should  be 
made  effective  less  than  30  days  after 
publication. 

Background  apd  Purpose 

(a)  The  derailment  of  the  Amtrak 
Simset  Limite(  1,  a  passenger  train,  on 
September  22, 1993,  with  extensive 
injury  and  losi  i  of  Ufe,  resulted  in  a 
study  by  the  Qoast  Guard  entitled 
Review  of  Marine  Safety  Issues  Related 
to  Uninspected  Towing  Vessels.  This 
study,  conducted  jointly  by  the  Office  of 
Navigation  Safety  and  Waterway 
Services  (G-N)  and  the  Office  of  Marine 
Safety,  Securi^.  and  Environmental 
Protection  (G-M),  provided  the 
Commandant  with  a  number  of 
recommendations  to  enhance  safety  in 
the  towing  industry.  (Persons  may 
review  this  study  at  the  office  of  the 
Marine  Safety  Council  at  the  address 
imder  "ADDRESSES.")  One  of  these 
recommendations  called  for  a  regulatory 
project  to  improve  procedures  whereby 
information  amceming  alhsions  is 
reported.  The  Commandant  concurred, 
and  directed  the  Marine  Investigation 
Division  (G-h^lI),  within  G-M,  to 
initiate  the  project.  On  March  2, 1994, 
the  Coast  Guand  announced  [59  FR 
10031]  a  pubUc  meeting  to  help  guide 
the  proiect.      j 

(b)  Tne  prelikninary  findings  on  the 
allision  in  September,  1993,  of  a  tow 
with  a  railroad  bridge  near  Mobile, 
Alabama  (the  AMTRAK  accident], 
indicated  that  there  is  substantial 
potential  for  misunderstanding  which 
incidents  require  immediate  notice,  the 
means  of  givin  5  other  notice,  by  whom, 
and  to  whom.  Rulemaking  is  necessary 
to  improve  the  giving  of  notice  on 
allisions. 

(c)  A  "town  neeUng"  took  place  on 
April  4, 1994,  i  It  Coast  Guard 
Headquarters,  J 100  Second  Street  SW., 
Washington,  DC.  This  open  meeting, 
comprised  maihly  of  representatives 
from  the  towine  industry  and  the  Coast 
Guard,  soUcited  and  elicited  detailed 
comments  concerning  the 
recommendations  of  the  Coast  Guard 


and  Departmcdt  of  Transportation 
(DOT)  in  the  st  iidy  of  safety  of  towing 
vessels.  The  cc  nments  helped  shape 
both  the  Work  'Ian  and  the  new 
regulatory  lanj  uage. 

Discussion  of  1  :ule 


The  net  effec  t 
of  a  similar  om  1 
docket  numbei 


of  this  interim  rule  and 
,  going  forward  under 
CGD  94-027  and 


concerning  33  CFR  part  160,  will  be  to 
rationalize  the  "division  of  labor" 
between  that  part  and  46  CFR  part  4. 
Part  160  will  comprehend  all  urgent 
matters,  including  some  that  part  4 
might  have  seemed  either  to  embrace  or 
to  neglect.  Conspicuous  among  these 
will  be  many  alUsions  with  bridges, 
prompt  notice  of  which  might  prevent 
another  such  catastrophe  as  the 
AMTRAK  accident. 

This  interim  rule  cross-refers  to  new 
33  CFR  §§  160.203  and  160.215.  which, 
respectively,  redefine  the  term 
"hazardous  condition"  and  elaborate 
the  requirements  for  reporting 
hazardous  conditions.  §  160.215  now 
covers  many  allisions  with  bridges  and 
every  hazardous  condition  "caused  by  a 
vessel  or  its  operation." 

Like  the  interim  rule  on  part  160,  this 
interim  rule  on  part  4  adds  the  term 
"operator"  to  the  hst  of  those 
responsible  for  giving  notice.  Often,  a 
vessel  is  owned  by  one  company  but 
operated  by  another. 

Making  "operator"  explicit  in  both 
parts  will  clarify  the  operator's 
responsibility  for  giving  notice  of 
hazardous  conditions  and  marine 
casualties. 

This  interim  rule  breaks  existing  46 
CFR  4.05-1  into  two  paragraphs. 
Paragraph  (a)  will  require  specified 
marine  casualties  to  be  reported 
immediately  after  the  resulting  safety 
concerns  have  been  addressed  rather 
than  "as  soon  as  possible."  This  quoted 
phrase  has  allowed  for  considerable 
personal  interpretation  and  has  been 
removed.  Paragraph  (b)  will  eliminate 
dual  reporting  when  a  hazardous 
condition  also  involves  a  marine 
casualty,  by  allowing  the  notice  given 
imder  33  CFR  160.215  to  suffice  for  the 
notice  required  in  48  CFR  4.05-1  (b). 

New  paragraph  (b)  of  46  CFR  4.05-10 
emphasizes  the  filing  of  the  required 
written  notice  without  delay.  The  timely 
submission  of  the  written  notice  of 
marine  casualties  not  involving 
hazardous  conditions  will  fulfill  the 
requirement  of  paragraph  (a)  of  §  4.05- 
1.  The  substitution  of  written  for  spoken 
notice  will  Hghten  the  burden  both  on 
mariners  of  giving,  and  on  the  Coast 
Guard  of  getting,  spoken  notice  of 
marine  casualties  not  involving 
hazardous  conditions. 

Regulatory  Evaluation 

This  interim  rule  is  not  a  significant 
regulatory  action  imder  §  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  §  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order. 


It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11034  (February  26. 1979)].  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  10(e)  of  the  regulatory 
pohcies  and  procedures  of  EXDT  is 
unnecessary.  This  finding  rests  on  the 
determination  that  this  interim  rule 
clarifies  an  existing  requirement  and 
does  not  place  any  new  requirement  on 
the  public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.J,  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  has  reviewed  this 
interim  rule  for  potential  impact  on 
small  entities.  Because  this  rule  does 
not  place  any  new  requirement  on  the 
public,  the  Coast  Guard  has  determined 
that  it  will  have  no  economic  impact  on 
small  entities.  If  you  nonetheless  think 
that  your  business  or  organization 
qualifies  as  a  small  entity  and  that  this 
rule  will  have  a  significant  economic 
impact  on  it,  please  submit  a  comment 
(see  "ADDRESSES")  explaining  why 
and  to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

Under  the  Papeiwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.].  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  rule  that  contains  a  coUection-of- 
information  requirement,  to  determine 
whether  the  practical  value  of  the 
information  is  worth  the  burden 
imposed  by  its  collection.  CoUection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements.  This 
rule  will  clarify  the  reporting  of  marine 
casualties  to  include  unintentional 
strikes  of  bridges.  However,  when  it  has 
met  the  additional  criteria  found  in  46 
CFR  4.05-1,  this  type  of  casualty  has 
always  been  included  in  the  category  of 
"other"  casualties  listed  on  the  form.  A 
CG-2692  (OMB  No.  2115-0003)  will 
still  be  the  form  used.  Persons 
submitting  comments  on  the 
requirements  should  submit  their 
comments  both  to  OMB  and  to  the  Coast 
Guard  where  indicated  under 
ADDRESSES. 


Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment- 
Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  interim 
rule  and  has  concluded  that,  under 
S2.B.2  of  Commandani  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

This  rule  is  an  administrative  matter 
within  the  meaning  of  sub-§  2.B.2.1  of 
that  instruction  that  clearly  has  no 
environmental  impact.  (It  requires  the 
roportiji);  of  marine  casualties  and  the 
reporting  of  most  strikes  of  bridges.)  A 
"Determination  of  Categorical 
Exclusion"  is  available  in  the  d(x:ket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  4 

Administrative  practice  and 
procedure,  Investigations.  Marine  safety, 
National  Transportation  Safety  Board, 
Reporting  and  recordkeeping 
requiiements.  Safety,  and 
Transportation. 

For  the  masons  set  out  in  the 
preamble,  the  Coast  Guanl  amends  46 
CFR  Fart  4  as  follows: 

TITLE  46    [AMENDED] 

PART  4— MARINE  CASUALTIES  AND 
INVESTIGATIONS 

1.  The  citation  of  authority  for  part  4 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  43  U.S.C.  1333; 
JH  U.S.C.  2103.  2306,  6101,  6301,  6305;  50 
use.  198:  49  CFR  1.46.  Aulhoritv  for 
iibpart  4.40:  49  U.S.C.  1903(a)(1)(E);  49  CFR 
1.46. 

2.  Section  4.05-1  is  revised  to  read  as 

lollows: 

§  4.05-1    Notice  of  marine  casualty. 

(a)  Immediately  after  the  addressing  of 
resultant  safety  concerns,  the  owner. 
.iRent,  master,  operator,  or  person  in 
(.harge.  shall  notjfy  the  nearest  Marine 
.Safety  Office,  Marine  Inspection  Office 
or  Coast  Guard  Group  Office  whenever 
ii  vessel  is  involved  in  a  marine  casualty 
•  onsisting  in — 

(1)  An  unintended  grounding,  or  an 
unintended  strike  of  (aliison  with)  a 
liridge; 

(2)  An  intended  grounding,  or  an 
intended  strike  of  a  bridge,  that  creates 

ii  hazard  to  navigation,  the  environment. 


or  the  safely  of  a  vessel,  or  that  meets 
any  criterion  of  paragraphs  (a)  (3) 
through  (7); 

(3)  A  loss  of  main  propulsion,  primarv 
steering,  or  any  associated  component 
or  control  system  that  reduces  the 
maneuverability  of  the  vessel; 

(4)  An  occurrence  materially  and 
adversely  affecting  the  vessels 
seaworthiness  or  fitness  for  service  or 
route,  including  but  not  hmited  to  fire, 
fiooding,  or  failure  of  or  damage  to  fixed 
fire-extinguishing  systems,  lifesaving 
equipment,  auxiliary  power-generating 
equipment,  or  bilge-pumping  systems; 

(5)  A  loss  of  life; 

(6)  An  injury  that  requires 
professional  medical  treatment 
(treatment  beyond  first  aid)  and,  if  the 
person  is  engaged  or  employed  on  board 
a  vessel  in  commercial  service,  that 
renders  the  individual  unfit  to  perfonn 
his  or  her  routine  duties;  or 

(7)  An  occurrence  causing  property- 
damage  in  excess  of  $25,000,  this 
damage  including  the  cost  of  labor  and 
material  to  restore  the  propertv  to  its 
condition  before  the  occurrence,  but  not 
including  the  cost  of  salvage,  cleaning, 
gas- freeing,  dr>  docking,  or  demurrage. 

'    (b)  Notice  given  as  required  by  33  CFR 
lbO.215  satisfies  the  requirement  of  this 
section  if  the  marine  casualty  involves 
a  hazardous  condition  as  defined  bv  33 
CFR  160.203. 

'  3.  Section  4.05-10  is  revised  to  read 
as  follows: 

§  4.05-1 0    Written  report  of  marine 
casualty. 

(a)  The  owner,  agent,  master,  operator, 
or  p>erson  in  charge  shall,  writhin  five 
days,  file  a  written  report  of  any  marine 
casualty.  This  written  report  is  in 
addition  to  the  immediate  notice 
required  by  §4.05-1.  This  vvTitten  report 
must  be  delivered  to  a  Coast  Guard 
Marine  Safety  Office  or  Marine 
Inspection  Office.  It  must  be  provided 
on  Form  CG-2692  (Report  of  Marine 
Accident.  Injury  or  Death), 
supplemented  as  necessar>'  by 
appended  Forms  CG-2692A  (Barge 
Addendum)  and  CG-2692B  (Report  of 
Required  Chemical  Drug  and  Alcohol 
Testing  Following  a  Serious  Marine 
Incident). 

(b)  If  filed  without  delay  after  the 
occurrence  of  the  marine  casualty,  the 
notice  required  by  paragraph  (a)  of  this 
section  suffices  as  the  notice  required  by 
I;  4.05-1  (a). 

Diited:  July  15.  1994. 
I.e.  Card. 

Hfar  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
"{Marine  Safely.  Security  and  Environmental 
Protection. 
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FEDERAL  COMMUNICATION 
COMMtSSION 

47  CFR  Part  18 

(ET  Docket  No.  92-255;  FCC  94-155] 

Removal  of  Unnecessary  Regulations 
Regarding  Magnetic  Resonance 
Systems 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Report  and  Order 
removes  unnecessary  equipment 
authorization  requirements  for  Magnetic 
Resonance  (MR)  Systems.  This  action  is 
taken  in  response  to  a  petition  from  the 
National  Electrical  Manufacturers 
Association.  The  intended  effect  of  this 
action  is  to  reduce  the  amount  of  time 
and  money  required  to  bring  new  non- 
consumer,  medical  magnetic  resonance 
systems  to  market. 

EFFECTiVE  DATE:  September  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Errol  Chang.  Office  of  Engineering  and 
Technology  (202)  653-7316. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  ET  Docket  No.  92-255, 
FCC  94-155.  adopted  on  June  13. 1994 
and  released  on  July  13,  1994.  The  full 
text  of  this  Decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230.  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  duplicating 
contra(-ior.  International  Transcription 
Services  at  (202)  857-3800  or  2100  M 
Street.  NW.,  Suite  140,  Washington.  DC 
200.17. 

Paperwork  Reduction 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  18  hours  per  response  including 
the  time  for  reviewing  instructions, 
sear(  hing  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Office  of  Managing 
Director.  Paperwork  Reduction  Project 
13060-0329).  Washington.  DC  20354 
and  to  the  Office  of  Management  and 
Budget.  Papenvork  Reduction  Project 
13060-03291,  Washington,  DC  20503. 
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Summary  of  Report  and  Order 

1.  By  this  action,  the  Commission  is 
amending  Pa  -t  18  of  its  rules  to  remove 
regulations  tl  lat  unnecessarily  increase 
the  amount  of  time  and  money  required 
to  bring  new  non-consumer,  medical 
magnetic  res(  mance  (MR)  systems  to 
market.  Thes }  systems  are  used  by 
medical  profi  issionals  to  study  the 
molecular  structure  of  a  patient  for 
diagnostic  and  monitoring  purposes. 
This  action  ii  taken  in  response  to  a 
petition  for  ri  lie  making  filed  by  the 
National  Electrical  Manufacturers 
Association  en  January  29, 1992. 

2.  47  CFR  Part  18  sets  forth 
requirements  designed  to  minimize  the 
potential  for  nterference  to  radio  and 
TV  services  b  y  industrial,  scientific  and 
medical  (ISM )  equipment.  Such 
equipment  ge  nerates  radio  frequency 
[BF)  energy  ii  i  order  to  perform  a  non- 
communicati  jns  related  function. 
Common  exa  nples  of  non-consumer 
ISM  equipme  nt  include  microwave 
ovens  and  RF  lighting  devices^ 
Examples  of  i  ion-consumer  ISM 
equipment  include  industrial  heaters, 
RF  stabilized  are  welders  arid  magnetic 
resonance  (Nl?)  equipment.  Before  ISM 
equipment  c«  n  be  marketed  in  the 
United  States ,  it  must  comply  with  the 
technical  stai  dards  and  equipment 
authorization  procedures  specified  in  47 
CFR  Fart  18. 

3.  It  appeal  s  that  MR  systems  pose 
little  risk  of  ii  iterference  because  of  the 
way  they  are  iesigned  and  installed  by 
professionals  We  note  that  there  are 
under  1000  ii  istallations  of  MR  systems. 
We  further  n(  Xe  that,  in  the  event  that 
measures  nee  i  to  be  taken  to  correct 
interference,  he  locations  of  these 
installations  i  re  on  file  with 
Manufacture!  s  due  to  U.S.  Food  and     - 
Drug  Admini  ;tration  regulations.  We 
also  recogniz  s  that  the  authorization 
requirement  i  s  burdensome  and  costly 
for  MR  syster  is.  Given  the  low  volume 
production  o  MR  systems,  such 
requirements  can  significantly  affect  the 
unit  cost  of  each  system,  contributing  to 
the  increasin    costs  of  medical  care. 

4.  The  circ  imstances  presented  here 
are  similar  to  those  that  led  us  earlier  to 
exempt  non-(  onsumer  medical 
ultrasonic  eq  lipment  from  47  CFR  Part 
18  rules.  We  ire  unaware  of  any 
interference  t  lat  resulted  from  the 
medical  ultra  sonic  equipment 
exemption.  C  ri  balance,  we  tentatively 
conclude  thai  the  costs  of  our  technical 
standards  an<  authorization 
requirements  for  MR  systems  are 
unwarranted  ^iven  the  low  risk  of 
interference,  \ccordingly.  we  are 
amending  47  CFR  Part  18  to  exempt  MR 
systems  from  thejtechnical  standards 


and  authorization  requirements  that 
now  apply  to  them.  We  will  continue  to 
apply  the  requirements  of  47  CFR 
Section  18.111(b).  which  require 
operators  of  MR  systems  to  correct  any 
harmful  interference  that  may  occur. 
The  proposed  rule  changes  are  set  forth 
below. 

5.  Accordingly,  it  is  ordered  that 
pursuant  to  the  authority  contained  in 
Section  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  CFR  Part  18  is  amended  as 
set  forth  below.  These  Rules  and 
Regulations  are  effective  30  days  after 
publication  in  the  Federal  Register.  It  is 
further  ordered  that  this  proceeding  is 
terminated. 

6.  For  further  information  on  this 
proceeding,  contact  Errol  Chang, 
Technical  Standards  Branch.  Office  of 
Engineering  and  Technology,  telephone 
202-653-7316. 

List  of  Subjects  in  47  CFR  Part  18 

Medical  devices,  Hospitals,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Part  18  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  ia— INDUSTRIAL,  SCIENTIFIC, 
AND  MEDICAL  EQUIPMENT 

1.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 

Authority:  47  IJ.S.C.  4.  301.  302.  303,  304, 
and  307. 

2.  Section  18.107  is  revised  by  adding 
a  new  paragraph  (j)  to  read  as  follows: 

§18.107    Definitions. 


(j)  Magnetic  resonance  equipment.  A 
category  of  ISM  equipment  in  which  RF 
energy  is  used  to  create  images  and  data 
representing  spatially  resolved  density 
of  transient  atomic  resources  within  an 
object. 

3.  Section  18.121  is  revised  to  read  as 
follows: 

§18.121     Exemptions. 

Non-consumer  ultrasonic  equipment, 
and  non-consumer  magnetic  resonance 
equipment,  that  is  used  for  medical 
diagnostic  and  monitoring  applications 
is  subject  to  the  provision  of  Sections 
18.105, 18.109  through  18.119,  18.301 
and  18.303. 

Fndcral  Ckimmunications  Commission. 
William  F.  Caton. 

Acting  Secretary: 

jFR  Doc.  94-18799  Filed  8-2-94:  8:4.^  am] 

BILLING  CODE  6712-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  91] 
RIN2li27-AE48 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. ' 

SUMMARY:  This  notice  amends  Standard 
No.  208.  Occupant  Crash  Protection,  to 
require  that  Type  2  safety  belts  installed 
for  adjustable  seats  in  vehicles  with  a 
gross  vehicle  weight  rating  of  10.000 
pounds  or  less  either  be  integrated  with 
the  vehicle  seat  or  be  equipped  with  a 
means  of  adjustability  to  impfrove  the  fit 
and  increase  the  comfort  of  the  belt  for 
a  variety  of  different  sized  occupants. 
NHTSA  believes  that  some  occupants 
who  find  their  safety  belts  to  be 
uncomfortable  react  to  their  discomfort 
either  by  wearing  their  safety  belts 
incorrectly  or  by  not  wearing  them  at 
all.  NHTSA  believes  that  improving 
safety  belt  fit  willencourage  the  correct 
use  of  safety  belts  and  could  increase 
the  overall  safety  belt  usage  rate. 
DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective 
September  1. 1997. 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  September  2. 
1994. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notic;e 
and  be  submitted  to:-Administrator. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clarke  Harper,  Frontal  Crash  Protection 
Division,  Office  of  Vehicle  Safety 
Standards,  NRNi-12,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SVV.,  Washington,  DC 
20590.  Telephone:  (202)  366^916. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2503(4)  of  the  "Intermodal 
Surface  Transportation  Efficiency  Act  ot 
1991"  requires  the  NHTSA  to  address 
the  matter  of  improved  design  for  safety 
belts  (Pub.  L.  102-240).  In  response  to 
this  statutory  mandate,  NHTSA  issued 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  May  29,  W92. 
proposing  to  add  safety  belt  "fit" 
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requirements  to  FMVSS  No.  208, 
Occupant  Crash  Protection  (57  FR 
22687).  The  ANPRM  listed  three 
rulemaking  options  and  posed  ten 
questions.  The  options  included: 

A.  Take  no  regulatory  action  at  this 
time. 

B.  Adopt  detailed  regulatory 
requirements  to  ensure  proper  belt  fit. 

C.  Adopt  a  general  requirement  that 
safety  belts  adjust  to  fit  different  sized 
occupants. 

The  ten  questions  asked  for 
information  on  costs  and  bene^ts,  and 
for  comments  on  the  test  procedure.  At 
the  same  time,  NHTSA  continued 
research,  begun  in  March  1992,  to 
investigate  some  of  the  issues  associated 
with  beh  fit. 

.  After  considering  the  responses  to  the 
ANPRM,  and  the  results  of  the  research, 
NHTSA  issued  a  notice  of  proposed 
rulemaking  (NPRM)  on  April  26, 1994 
(59  FR  21740).  A  detailed  discussion  of 
the  responses  to  the  ANPRM  and  of  the 
research  can  be  found  in  the  NPRM.  The 
NPRM  proposed  a  general  requirement 
that  Type  2  safety  belts  either  be 
integrated  with  the  vehicle  seat  or  be 
equipped  with  a  means  of  adjustability 
to  improve  the  fit  and  increase  the 
comfort  of  the  belt  for  a  variety  of 
different  sized  occupants  (collectively 
referred  to  in  the  remainder  of  this 
notice  as  the  adjustability  requirement). 
As  explained  in  the  NPRM,  NHTSA 
believes  that  some  occupants  who  find 
their  safety  belts  to  be  uncomfortable 
react  to  their  discomfort  either  by 
wearing  their  safety  belts  incorrectly  or 
by  not  wearing  them  at  all.  NHTSA 
believes  that  improving  safety  belt  fit 
will  encourage  the  correct  use  of  safety 
Delts  and  could  increase  the  overall 
safety  belt  usage  rate.  A  more  detailed 
discussion  of  the  anticipated  safety 
benefits  can  be  found  in  the  ANPRM 
and  the  NPRM, 

NHTSA  received  30  comments  in 
response  to  the  NPRM.  In  general, 
vehicle  manufacturers  only  marginally 
concurred  with  the  proposal.  Many 
vehicle  manufacturers  believe  that  there 
would  be  no  benefit  in  adopting  the 
requirement  because  market  forces  are 
increasingly  inducing  vehicle 
manufacturers  to  voluntarily  provide 
improved  adjustability  in  their  belt 
designs.  The  vehicle  manufacturers 
further  believe  that  the  requirement 
would  stifle  innovation  in  developing 
other,  and  perhaps  better,  designs  to 
improve  belt  fit.  If  the  agency  were 
nevertheless  to  adopt  an  adjustability 
requirement,  they  wanted  NHTSA  to 
exclude  belts  for  rear  seats  and  belts  in 
convertibles,  and  in  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR)  of 


more  than  10,000  pounds,  and  to 
broaden  the  definitions  of  the  type  of 
adjustability  devices  which  may  be 
used.  Consumer  advocates  and  some 
vehicle  manufacturers  wanted  the 
agency  to  amend  the  standard  to  include 
a  detailed  performance  requirement. 
Equipment  and  multistage  vehicle 
manufacturers  wanted  more  lead  time. 
None  of  the  commenters  disputed  that 
improving  safety  belt  fit  should  increase 
safety  belt  usage;  however,  the 
commenters  believed  that  this  benefit 
could  not  be  quantified.  All  of  these 
comments  were  considered  by  the 
agency  in  formulating  this  final  rule, 
and  the  most  significant  conunents  are 
addressed  below. 

General  v.  Detailed  Performance 
Requirement 

Eight  commenters  stated  that  a 
detailed  p)erformance  requirement 
would  be  better  than  the  proposed 
general  requirement.  One  commenter. 
Transport  Canada,  stated  that  NHTSA 
should  adopt  a  performance 
requirement  based  on  the  Belt-fit  Test 
Device  (BTD),  a  device  developed  in 
Canada.  The  Canadian  government  has 
proposed  that  the  BTD  be  used  to  assess 
belt  fit  in  Canadian  vehicles. 

As  discussed  in  the  NPRM,  the  agency 
decided  not  to  propose  the  detailed  test 
procedure  discussed  in  the  ANPRM 
because  agency  research  indicated  that 
the  procedure  would  not  provide  an 
adequate  means  of  identifying  improper 
fit  on  the  wide  variety  of  sizes  and 
shapes  of  vehicle  occupants.  In 
addition,  commenters  on  the  ANPRM 
raised  a  number  of  questions  concerning 
the  test  procedure  that  the  agency  has 
been  unable  to  resolve.  Since  no 
commenter  submitted  any  information 
to  remedy  the  inadequacies  that  the 
agency's  research  disclosed  in  the 
ANPRM  test  procedure,  NHTSA  still 
lacks  a  datailed  test  procedure  whose 
adequacy  has  been  sufficiently 
supported  through  agency  testing. 

NHTSA  appreciates  the  information 
submitted  by  Transport  Canada 
regarding  the  BTD.  However,  the  NPRM 
did  not  provide  adequate  notice  to 
permit  the  agency  to  adopt  a  rule  based 
on  the  BTD.  Further,  NHTSA  does  not 
have  sufficient  experience  with  the 
device  to  consider  even  proposing  such 
a  rule  at  this  time.  However,  the  agency 
will  continue  its  coordination  with 
Transport  Canada  on  this  issue  to 
attempt  to  harmonize  regulatory 
requirements  where  possible. 

Vehicle  manufacturers  stated  that  the 
proposed  adjustability  requirement  was 
a  design-based  standard,  and  therefore, 
design  restrictive.  The  agency  disagrees. 
The  language  does  not  specify  the  use 


of  any  particular  designs  to  meet  the 
adjustability  requirement.  Instead,  the 
requirement  affords  manufacturers 
broad  flexibility  in  designing  means  of 
compliance.  Manufacturers  may  comply 
by  providing  for  the  adjustability  of  the 
anchorage  and  have  a  broad  choice 
regarding  the  means  for  doing  so.  In 
addition,  the  requirement  allows  them 
to  choose  other  means  of  compliance.  In 
lieu  of  anchorage  adjustabiUty, 
manufacturers  may  either  integrate  the 
belts  with  the  seat  or  provide  a  means 
of  automatically  moving  the  webbing  in 
relation  to  the  anchorage. 

Accordingly,  the  agency  has  decided 
to  adopt  the  adjustabiUty  requirement, 
as  proposed,  for  those  seats  that  are 
required  by  this  final  rule  to  have 
adjustable  belts. 

Vehicle  manufacturers  also  asked  the 
agency  to  clarify  whether  certain 
devices  would  be  allowed  under  the 
requirement,  and,  if  not,  to  expand  the 
requirement  to  allow  these  devices.  In 
response,  the  agency  has  listed  below 
the  various  devices  mentioned  in  the 
comments  and  indicated  whether  each 
of  those  devices  is  permissible. 

Adjustable  Upper  Anchorage:  An 
AUA  is  a  device  which  provides  a 
means  of  adjusting  the  upper  anchorage 
of  the  shoulder  belt  and  which  has  at 
least  two  distinct  positions.  This  device 
would  comply  with  the  adjustability 
requirement  if  switching  from  one 
adjustment  position  to  the  other  moves 
the  device  or  webbing  at  least  5 
centimeters,  measured  linearly. 

Floor-mounted  Inboard  Adjustable 
Anchorage:  This  is  a  device  similar  to 
an  AUA.  except  that  it  is  mounted  on 
the  floor  on  the  inboard  side  of  the  seat. 
This  device  would  comply  if  it  has  at 
least  two  distinct  adjustment  positions, 
and  if  switching  from  one  adjustment 
position  to  the  other  moves  the  device 
or  webbing  at  least  5  centimeters, 
measured  linearly. 

Integrated  Safety  Belt  Assembly:  This 
is  a  safety  belt  system  anchored 
completely  to  the  seat  structure.  For  a 
movable  seat,  the  anchorages  must  be 
located  on  a  part  of  the  seat  above  the 
seat  adjuster.  This  system  would 
comply  with  the  adjustability 
requirement. 

"Semi-integrated"  Safety  Belt 
Assembly:  As  described  by  Ford,  this  is 
a  safety  belt  system  which  has  the  upper 
anchorage  and  the  retractor  for  the 
upper  torso  portion  of  the  Type  2  belt 
mounted  to  the  moving  portion  of  the 
seat  structure.  Other  commenters 
mentioned  similar  "semi-integrated" 
designs,  including:  lower  anchorages  for 
the  upper  torso  belt  mounted  on  the 
movable  portion  of  the  seat;  shoulder 
belt  guides;  and  through-the-seat  routjr.g 
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of  the  safety  belt  webbing.  These 
devices  wou  d  be  allowed  if  (1)  the 
device  is  cor  sidered  part  of  the 
anchorage  an  d  meets  the  requirements 
of  Standard  '  lo.  210.  Seat  Belt 
Anvhorages,  md  (2)  if  the  movement  of 
the  device,  n  easured  linearly,  is  at  least 
5  centimeter! .  The  agency  believes  that 
all  "semi-iiiti  grated"  safety  belt 
assemblies  w  }ich  meet  the  first  criterion 
would  comply  because  the  movement  of 
the  seat  would  move  the  anchorage 
component  s  ifficiently  to  meet  the 
second  enter  on. 

SJing-Moui  tted  D-Rings:  This  is  a 
sling-mounte  d  upp>er  shoulder  belt 
anchorage  D-  ring,  used  to  relocate  the  D- 
ring  closer  lo  the  occupant.  The  sling 
usually  rotat<  s  freely  around  the 
anchorage  bo  t  to  permit  D-ring 
movement.  S  ing-mounted  D-rings 
designed  in  t  lis  manner  do  not  have 
two  distinct « djustment  positions  and 
would  not  CO  nply  with  the  adjustability 
requirement.  MHTSA  does  not  believe 
that  a  sling-iT  ounted  D-ring  which  does 
not  have  dist  net  adjustment  positions 
should  be  alli  >wed  as  the  position  of 
such  a  device  could  change  due  to 
vehicle  vibrai  ion  or  occupant 
movement,  n  suiting  in  reduced  comfort 
fortheoccupmt. 

Ford's  com  ment  indicated  that  some 
sling-mounte  i  D-rings  are  "fixed  and 
rigid"  and  ca  i  "be  adjusted  to  a  variety 
of  different  p  tsitions  that  provide  at 
least  5  centin  eters  of  adjustment."  Such 
a  device  wou  d  comply  with  the 
adjustability  equirement. 

Intentional  Set  Retractor:  As 
described  by  [general  Motors,  this  is  a 
safety  belt  ret  ractor  that  would  permit 
tlie  introduct  on  of  slack  in  the  upper 
torso  portion  of  the  safety  belt.  Such  a 
device  could  not  be  used  to  comply 
with  the  requ  irement  because  the 
anchorage  do  js  not  have  a  movable 
component  w  hich  has  at  least  two 
adjustment  p  )sitions  (87. 1.2).  nor  docs 
the  design  m<  ive  the  webbing  in  relation 
to  the  anchor  ige  (S7. 1.2.1).  Spooling  of 
webbing  off  t  le  retractor  increases  the 
amount  of  we  sbing  in  the  be.t  system, 
but  does  not  i  love  the  webbing  in 
relation  to  th<  anchorage  as  specified  in 
S7. 1.2.1.  An  example  of  the  type  of 
design  that  w  >uld  meet  the 
requirements  of  S7.1.2.1  is  the  Volvo 
design  in  whi  ch  the  shoulder  belt 
webbing  is  fe  1  through  a  slot  in  the 
pillar  at  diffei  ent  angles  and  in  different 
locations  as  ii  icreasing  amounts  of 
webbing  are  s  [>ooied  off  the  conical 
spool  of  the  r  tractor. 

Adjustable  Heat  Height:  Porsche 
described  a  s]  stem  which  adjusts  the 
seat  height  re  ative  to  a  fixed  D-ring  to 
be  used  to  coi  nply  with  the  adjustability 
requirement.  ^IHTS.A  is  not  amending 


the  language  to  allow  the  use  of  this 
system  as  a  means  of  compliance.  The 
agency  does  not  beUeve  that,  in  practice, 
a  seat  with  adjustable  height  would  be 
functionally  equivalent  to  an  anchorage 
with  two  or  more  adjustment  positions. 
NHTSA  believes  that  occupants  use  seat 
adjustability  primarily  as  a  means  of 
reaching  controls  and  increasing 
visibility  out  of  the  vehicle.  NHTSA  has 
no  evidence,  nor  did  Porsche  provide 
any  evidence  that  such  a  system  alone 
would  also  be  used  by  motorists  to 
provide  a  better  safety  belt  fit. 
Moveover,  even  if  motorists  did  use  it 
this  way,  the  optimum  seat  adjustment 
for  seat  bell  comfort  could  conflict  with 
optimum  seat  height  for  control  access 
and  visibility. 

Rear  Seats 

Thirteen  vehicle  manufacturers  and 
one  association  requested  that  belts  for 
rear  seats  be  excluded  from  the 
adjustability  requirement.  Some  . 
manufacturers  stated  that  the  agency's 
rationale  for  allowing  seats  with 
integrated  belts  as  an  alternative  means 
of  compliance  (i.e.,  that  integrated  belts 
provide  a  good  fit  for  a  wide  range  of 
occupants  because  the  upper  and  lower 
anchorages  maintain  a  constant  position 
relative  to  the  seat)  is  equally  applicable 
to  belts  for  fLxed  rear  seats.  Other 
manufactiuers  stated  that  there  are  very 
difficult  design  problems  involved  in 
installing  AUAs  for  rear  seats.  One 
commenter.  Ford  Motor  Company, 
requested  an  exclusion  for  belts  for  all 
non-movable  seats  (both  front  and  rear) 
and  for  seats  which  move  fore-and-aft 
only  to  allow  access  to  other  areas. 

In  the  NPRM,  NHTSA  explained  that 
it  was  aware  of  very  few  means  being 
used  to  provide  adjustability  in  rear 
seats.  NHTSA  requested  comment  on 
designs  that  could  be  used  to  comply 
with  the  proposed  requirements  in  the 
rear  seats,  the  practicability  of  these 
designs,  and  the  costs  of  these  designs. 
In  response  to  these  questions,  many 
comments  indicated  that  there  were 
greater  design  problems  with  designing 
rear  seats  to  comply  with  the 
adjustability  requirement,  and  that 
compliance  was  costlier  for  these  seats 
with  little  benefit. 

NHTSA  agrees  with  the  comments 
that  the  anchorages  for  belts  installed  at 
a  fixed  seat  will  retain  a  constant 
position  io  relation  to  the  seat.  Fixed 
seats,  especially  rear  fixed  seats,  allow 
manufacturers  greater  flexibility  to 
design  the  location  of  the  upper 
anchorage  to  provide  a  good  fit  for  a 
wide  range  of  occupants  because  the 
anchorage  does  not  need  to  be  located 
out  of  the  way  of  the  seat  movement. 
For  those  seats  which  have  the 


anchorages  on  or  very  near  the  seat  (e.g., 
an  upper  anchorage  on  the  shelf  near 
the  top  of  a  rear  seat  in  a  passenger  car), 
the  belt  system  should  provide  a  range 
of  fit  comparable  to  that  provided  by  an 
adjustable  seat  with  integrated  belts. 

VVhile  NHTSA  is  aware  that  not  all 
fixed  seats  have  the  upper  anchorage  on 
or  near  the  seat.  NHTSA  notes  that 
requiring  adjustability  of  belts  whose 
anchorages  are  not  on  or  near  fixed  rear 
seats  would  not  solve  the  belt  fit 
problems  of  many  of  the  occupants  of 
those  seats.  The  majority  of  fixed  seats 
are  rear  seats,  which  are  more 
commonly  occupied  by  children  than 
adults.  As  noted  in  the  NPRM,  NHTSA 's 
research  indicated  a  significantly  lower 
percentage  of  both  non-adjustable  and    ' 
adjustable  belts  were  within  the  comfort 
zone  for  the  six-year-old  dummy  than 
for  the  adult  dummies.  This  suggests 
that  this  rulemaking  cannot  solve  the 
belt  fit  problems  of  children  and  that 
other  means,  such  as  booster  seats,  must 
be  used  to  provide  comfortable  belt  fit 
for  children.  Further,  one  commenter.  a 
child  seat  manufacturer,  expressed 
concern  that  if  belts  were  integrated 
with  rear  seats,  those  belts  could  not  be 
used  to  secure  a  child  seat. 

For  these  reasons,  NHTSA  has 
decided  to  exclude  fixed  seats  from  the 
adjustability  requirement.  NHTSA  also 
agrees  with  Ford  Motor  Company  that 
this  exclusion  should  also  apply  to  a 
seat  which  can  be  adjusted  to  provide 
access  to  other  areas,  but  is  otherwise 
fixed.  NHTSA  has  therefore  drafted  this 
exclusion  accordingly. 

Convertibles 

Three  vehicle  manufacturers  asked 
the  agency  lo  exclude  convertibles  from 
the  adjustability  requirement.  These 
manufacturers  stated  that  the 
requirement  was  impracticable  for  these 
vehicles,  since  convertibles  do  not  have 
a  B-pillar  and  therefore  cannot 
accommodate  AUAs.  These 
manufacturers  further  argued  that,  while 
the  proposal  permits  the  use  of  other 
designs  which  could  be  used  in 
convertibles  to  comply  with  the 
adjustability  requirement,  electing  these 
options  would  greatly  increase  the  cost 
of  comnliance. 

Besides  AUAs,  other  options  for 
convertible  seats  include  integrated 
safety  belt  assemblies,  and  "semi- 
integrated"  seat  belt  assemblies.  NHTSA  ' 
estimates  thai  providing  an  AUA  costs 
$3.12  per  seating  position,  while 
integrated  belts  cost  $38.15  each,  and 
"semi-integrated"  belts  cost  $0.43  each 

After  reviewing  these  comments. 
NHTSA  has  decided  not  to  exclude 
convertibles  from  the  adjustability 
requirement.  VVhile  NHTSA  agrees  that 
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manufacturers  of  convertibles  may  not 
be  able  to  use  AUAs,  there  are  other 
options,  some  of  which  are  less 
expensive  than  AUAs. 

Voluntarily  Installed  Type  2  Belts 

Heavy  truck  manufacturers,  one  of 
their  belt  suppliers,  and  motor  home 
manufacturers  expressed  concern  that 
the  proposed  regulatory  language  was 
broad  enough  to  include  Type  2  belts 
that  had  been  voluntarily  installed  in 
vehicles  with  a  GVWR  of  more  than 
10,000  pounds.  Motor  vehicle 
manufacturers  were  similarly  concerned 
that  the  regulatory  language  included 
Type  2  belts  voluntarily  installed  at 
seating  positions  in  other  types  of 
vehicles  (e.g.,  center  seating  positions). 

NHTSA  intended  the  adjustability 
requirement  to  apply  to  seating 
positions  for  which  Standard  No.  208 
requires  a  Type  2  belt,  but  not  to  seating 
positions  for  which  Standard  No.  208 
provides  a  choice  of  either  a  Type  1  or 
a  Type  2  belt.  Among  the  seating 
positions  for  which  the  Standard 
provides  this  choice  are  all  seating 
positions  in  vehicles  with  a  GVWR 
greater  than  10,000  pounds,  and  center 
seating  positions  in  vehicles  with  a 
GVWR  of  not  more  than  10,000  pounds. 
For  all  of  these  seating  positions,  the 
choice  of  a  Type  2  belt  is  voluntary. 
Under  this  final  rule,  a  Type  2  belt  that 
is  voluntarily  installed  in  any  vehicle 
need  not  comply  with  the  adjustability 
requirement. 

Owner's  Manual 

Three  commenters  addressed  the 
issue  of  requiring  information  on  the 
use  of  manual  AUAs  in  the  owner's 
manual.  Two  commenters  supported  an 
owner's  manual  insert.  One 
manufacturer  stated  that  clarification 
was  needed  on  whether  the  information 
must  be  provided  for  belts  mounted  on 
the  seat  frame  so  that  they  move  with 
the  seat.  The  agency  has  clarified  the 
-informational  requirement  in  S7.1.2  so 
that  it  more  clearly  applies  only  if  the 
belt  system  includes  the  movable 
component  required  by  that  paragraph. 

Effective  Date 

Every  vehicle  manufacturer  requested 
additional  leadtime  to  make  the  design 
changes  required  by  this  rule.  Some 
manufacturers  stated  that  an  effective 
date  of  September  1, 1997  would  better 
correspond  to  the  date  on  which  air  bags 
will  be  mandatory.  Other  requests 
ranged  from  2  years  to  a  request  for  a 
four-year  phase-in  beginning  at  least  5 
years  after  publication.  The  Recreation 
Vehicle  Industry  Association  (RVIA) 
and  Bornemann  Products  Incorporated 
(Bomemann)  requested  an  additional 


two  years  leadtime  after  the  effective 
date  for  vehicles  manufactured  in  two  or 
more  stages. 

After  reviewing  these  comments, 
NHTSA  has  decided  to  extend  the 
effective  date  to  September  1.  1997.  The 
agency  believes  it  would  be  more 
practicable  to  closely  parallel  the 
schedule  for  vehicle  redesign  required 
for  the  implementation  of  manual  belts 
and  air  bags.  Manufacturers  will  then  be 
able  to  avoid  redesign  of  the  anchorage 
systems  for  two  safety  belt-related  rules. 
By  this  date,  100  percent  of  passenger 
cars  and  80  percent  of  light  trucks  must 
be  equipped  with  manual  belts  and  air 
bags. 

While  NHTSA  agrees  that  redesigning 
some  vehicles  will  be  difficult,  many 
commenters  stated  that  all  or  most  of 
their  vehicles  will  have  an  adjustment 
feature  before  this  date.  In  addition, 
NHTSA  notes  that  many  of  the  requests 
for  longer  extensions  were  based  on 
compliance  difficulties  for  rear  seats. 
Therefore,  NHTSA  has  decided  that 
longer  extensions  are  not  necessar>'. 

NHTSA  has  also  decided  not  to  allow 
additional  leadtime  for  vehicles 
manufactured  in  two  or  more  stages. 
There  are  questions  about  the 
sufficiency  of  the  agency's  authority  to 
grant  relief  to  vehicles  based  on  their 
method  of  production  instead  of  their 
type;  however,  the  agency  need  not 
address  those  questions  in  this  final 
rule. 

Bomemann  and  RVIA  requested 
additional  leadtime  because  there  is  no 
assurance  that  engineering  information 
or  prototype  vehicles  would  be  available 
in  time  for  final  stage  manufacturers  to 
comply  with  the  adjustability 
requirement  by  the  same  date  as  single 
stage  manufacturers.  The  commenters 
are  concerned  that,  due  lo  the  lack  of 
leadtime  and  lack  of  early  information 
from  vehicle  manufacturers,  they  would 
be  forced  to  install  integrated  seats  to 
comply  with  the  proposed  adjustability 
requirement. 

The  agency  believes  these  concerns 
are  unwarranted  for  numerous  reasons. 
First,  as  discussed  above,  the  agency  has 
provided  an  additional  year  leadtime 
beyond  that  proposed.  Because  NHTSA 
anticipates  that  many  vehicles  will 
comply  before  the  effective  date,  this 
should  allow  first  stage  manufacturers 
additional  time  to  divulge  design 
information  to  final  stage 
manufacturers.  Second,  the  apparent 
trend  in  the  industrj'  is  to  provide  AUAs 
in  incomplete  vehicles.  Since  the  upper 
anchorage  is  not  a  component  that  is 
normally  modified  by  final  stage 
manufacturers,  there  would  be  no 
additional  requirement  or  burden  on  the 
final  stage  manufacturers.  Third,  if 


neither  of  the  previous  reasons  provide 
relief,  final  stage  manufacturers  have 
options  other  tJian  integrated  seats  in 
designing  vehicles  to  comply  with  the 
adjustability  requirement.  For  example, 
a  "semi-integrated"  safety  belt  assembly 
in  which  the  lower  inboard  anchorage  is 
mounted  on  the  moving  portion  of  the 
seat  can  be  provided  by  the  seat 
manufacturer  and  is  in  the  same 
magnitude  of  price  as  an  AUA. 

RVIA  also  stated  that  additional 
leadtime  was  necessary  if  the  agency 
did  not  exclyde  motor  homes  and  rear 
seats.  This  request  is  largely  moot.  As 
explained  previously,  the  adjustability 
requirement  does  not  apply  to 
voluntarily  installed  Type  2  safety  belts. 
The  agency's  decision  to  exclude 
voluntarily  installed  Type  2  safety  bells 
makes  it  uimecessary  to  adopt  RVIA's 
request  to  exclude  motor  homes.  Many 
motor  homes  have  a  GVWR  greater  than 
10,000  pounds.  Thus,  the  Type  2  belts 
in  those  motor  homes  are  ail  voluntarily 
installed  belts.  For  motor  homes  with  a 
GV^VR  of  10,000  pounds  or  less,  the 
modifications  made  to  the  front  seating 
positions  are  not  different  than  other 
van  conversions.  Finally,  the  agency's 
decision  to  exclude  fixed  seals  has 
effectively  excluded  rear  Sf^ats. 

Rulemaking  .Analyses  and  .Notices  1 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12.1S6 
and  the  Department  of  Transportation  s 
regulatorv'  policies  and  procedures.  This 
rulemaking  document  was  not  reviewr-d 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation  s  regulator^  policies  and 
procedures.  NHTSA  estimates  that  the 
annual  economic  impact  of  this  final 
rule  will  be  between  $44  and  $61 
million.  A  Final  Regulatory  Evaluation 
has  been  prepared  for  this  final  rule  and 
is  available  in  the  docket  for  this  noiice. 

Regulatory- Fhsibility  Act 

NHTSA  has  also  considered  the  j 

impacts  of  this  final  rule  unvier  the  ! 

Regulatory  Flexibility  Act.  I  hereby  | 

certify  that  this  rule  wtH  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities.  By 
not  including  the  rear  seat  of  vehicles, 
the  agency  believes  that  tht-  small 
businesses  involved  in  altering  vehici«-s. 
van  conversions,  and  multi-stage 
manufacturing  will  have  little  difficuiiy 
meeting  the  standard.  Most  of  the 
companies  perform  ver\-  few  changes  'o 
the  front  of  the  vehii  le.  Van  converters 
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may  change  the  i  eats,  but  they  typically 
use  the  anchorage  points  provided  by 
the  origiaal  manufacturer  of  the  front 
seat.  Those  maniifacturers  that  start 
with  incomplete  vehicles  will  have  to 
add  and  certify  atichorages.  However, 
either  seats  with  seat-frame  mounted 
anchorages  or  adiustable  upper 
anchorages  will  le  on  the  market  and 
these  manufacturers  should  not  have 
difficulty  certif>ing  compliance. 

Paperwork  Redu  rtion  Act 

In  accordance  ivith  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Enviroi  mental  Policy  Act 

ialjio 


NHTSAhas 
rule  under  the  National 
Policy  Act  and 
not  have  a  significant 
human  enviromz  ent 


analyzed  this  Bnal 
Environmental 
d^tennined  that  it  will 
impact  on  the 


Executive  Order  12612  (Federalism) 

NHTSA  has  anBlyzed  this  rule  in 
accordance  with  the  principles  and 
critOTia  containe<  in  E.O.  12612,  and 
has  determined  t  lat  this  rule  will  not 
have  signlGcant :  ederalism  imphcations 
to  warrant  the  pr  ;paration  of  a 
Federalism  Asse;  sment. 

Ci  vj7  Justice  Refo  <m 


This  final  rule 
retroactive  effect 
30103,  whenevei 
vehicle  safety 
State  may  not 
standard  applica^ 
of  performance 
the  Federal 
extent  that  the 
imposes  a  higher 
and  applies  only 
for  the  State's  us<i 
forth  a  proceduK 
Hnal  rules  estab 
revoking  Federal 
standards.  That 
submis.sion  of  a 
reconsideration 
proceedings  before 
in  court. 


ad  )pt  I 


1  stanc  ard 
St  ite : 


Ibhi 


CT( 


Imports.  Motoi 
vehicles. 


In  consideraticfi 
CFR  Part  571  is 


PART  571— f  ED 
VEHICLE  SAFETtY 


1.  The  authorit  yr 
of  Title  49  contix  ups 


does  not  have  any 
Under  49  U.S.C. 
a  Federal  motor 
standard  is  in  effect,  a 

or  maintain  a  safety 
!e  to  the  same  aspect 
Which  is  not  identical  to 
, except  to  the 
requirement 
level  of  performance 
to  vehicles  procured 
49  U.S.C.  30161  sets 
for  judicial  review  of 

ing,  amending  or 
motor  vehicle  safety 
a  »ction  does  not  require 
{etition  for 

other  administrative 
parties  may  file  suit 


List  of  Subjects  i  1 49  CFR  Part  571 

i-ehicle  safety,  Motor 


of  the  foregoing,  49 
alnended  as  follows. 


RAL  MOTOR 
STANDARDS 


citation  for  Part  571 
to  read  as  follows; 


Authority:  49  U.S.C  322,  30111.  30115. 
30117.  and  30166,  delegatioa  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
redesignating  existing  S7.1.2  and  S7.1.3, 
as  S7.1.3  and  S7.1.4,  and  adding  new 
S7.1.2,  S7.1.2.1,  and  S7.1.2.2,  to  read  as 
follows: 

§571.208    Standard  No.  208,  Occupant 
Crash  Protection 


S7.1.2    Except  as  provided  in 
S7.1.2.1  and  S7.1.2.2,  for  each  Type  2 
seat  belt  assembly  which  is  required  by 
Standard  No.  208  (49  CFR  571.208),  the 
upper  anchorage,  or  the  lower 
anchorage  nearest  the  intersection  of  the 
torso  belt  and  the  lap  belt,  shall  include 
a  movable  component  which  has  a 
minimum  of  two  adjustment  positions. 
The  (distance  between  the  geometric 
center  of  the  movable  component  at  the 
two  extreme  adjustment  positions  shall 
be  not  less  than  five  centimeters, 
measured  linearly.  If  the  component 
required  by  this  paragraph  must  be 
manually  moved  between  adjustment 
positions,  information  shall  be  provided 
in  the  owner's  manual  to  explain  how 
to  adjust  the  seat  belt  and  warn  that 
misadjustment  could  reduce  the 
effectiveness  of  the  safety  belt  in  a 
crash. 

57.1.2.1  As  an  alternative  to  meeting 
the  requirement  of  S7.1.2,  a  Type  2  seat 
belt  assembly  shall  provide  a  means  of 
automatically  moving  the  webbing  in 
relation  to  either  the  upper  anchorage, 
or  the  lower  anchorage  nearest  the 
intersection  of  the  torso  belt  and  the  lap 
belt.  The  distance  between  the  midpoint 
of  the  webbing  at  the  contact  point  of 
the  webbing  and  the  anchorage  at  the 
extreme  adjustment  positions  shall  be 
not  less  than  five  centimeters,  measured 
linearly. 

57.1.2.2  The  requirements  of  S7. 1.2 
do  not  apply  the  anchorages  of  a  Type 
2  seat  belt  assembly  installed: 

(a)  at  a  seat  which  is  adjustable  fore 
and  aft  while  the  vehicle  is  in  motion 
and  whose  seat  frame  above  the  fore- 
and-aft  adjuster  is  part  of  each  of  the 
assembly's  seat  belt  anchorages,  as 
defined  in  S3  of  Standard  No.  210  (49 
CFR  571.210). 

(b)  at  a  seat  that  is  not  adjustable  fore 
and  aft  while  the  vehicle  is  in  motion. 

*        •        •        •        * 

Issued  on  July  28, 1994. 
Christopher  A.  Hart. 
Deputy  AdmiTiistmtor. 
(FR  Doc  94-18612  Filed  8-2-94;  8:45  ami 
BILLING  CODE  4t10-4»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmo^iheric 
Administration 

50  CFR  Part  301 

pocket  Mo.  931235-4107,  J.D.  072794A] 

Pacific  HaKbut  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (N'MFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  inseason  action.. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  July  24,  1994.  through 
December  31, 1994. 
FOR  FURTHER  INFOAMATION  CONTACT: 
Steven  Pennoyer.  telephone  907-586- 
7221;  Gary  Smith,  telephone  206-526- 
6140;  or  Donald  McCaughran,  telephone 
206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa. 
Ontario,  on  March  2. 1953).  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29,  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522,  May 
2, 1994).  On  behalf  of  the  IPHC,  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  HaHbut  Landing  Report  Xo.  12 
Northwestern  Area  4E  to  Close  July  24 

The  IPHC«stimates  that  the  catch 
limit  for  the  northwestern  portion  of 
Area  4E  will  bie  obtained  by  July  24. 
1994.  Therefore,  that  portion  of  Area  4E 
that  is  north  of  aline  from  56''32'00"N., 
168«'00'00"W.  to  Cape  Newenham 
(58»39'00"N..  162''10'25"W.)  shall  be 
closed  to  commi:rcial  fishing  effective 
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12:00  Noon,  Alaska  Daylight  Time  on 
July  24.  Since  the  southeastern  portion 
of  Area  4E  had  previously  been  closed 
on  June  15,  all  of  Area  4E  will  now  be 
closed  to  commercial  fishing  for  the 
remainder  of  1994. 

Dated:  July  28. 1994. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[PR  Doc.  94-18817  Filed  8-2-94;  8:45  am] 

BILUNO  CODE  3510-22-F 


50  CFR  Pan  301 

[Docket  No.  931235-4107;  I.D.  072794BJ 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  pubUshes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATES:  8  a.m..  Pacific  Daylight 
Time  (PDT),  August  3. 1994,  through  6 
p.m.,  PDT.  August  3,  1994. . 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  telephone  907-586- 
7221 :  Gary  Smith,  telephone  206-526- 
6140;  or  Donald  McCaughran,  telephone 
206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2,  1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  1X3,  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522,  May 
2, 1994).  On  behalf  of  the  IPHC,  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
establi  shed,  therein . 


Inseason  Action: 

1994  HaUbut  Landing  Report  No.  13 
Area  2A  to  Reopen  on  August  3 
The  IPHC  estimates  that  25,000  lb 
(11.3  mt)  were  landed  from  Area  2A 
(Washington,  Oregon,  and  California) 
during  the  July  19  fishing  period, 
resulting  in  a  total  catch  of  150,000  lb 
(68  mt).  As  the  total  catch  is  29,000  lb 
(13.2  mt)  less  than  the  178,750  lb  (81 
mt)  catch  limit,  Area  2A  wnll  reopen  on 
August  3  for  10  hours  fiom  8  a.m.  to  6 
p.m.  local  time.  Fishing  period  limits  as 
iiidicated  in  the  following  table  will  be 
in  effect  for  this  opening.  Note  that  the 
fishing  period  Umits  for  the  three 
smallest  vessel  classes  have  all  been  set 
at  the  same  level. 


Vessel  length 

Fishing  period  limit 
(pounds)* 

Letter 

Length 

Dressed, 
head  on 

Dressed, 
headotf 

0-25  

26-30  

31-35  

35-40  

41-45  

46-50 

51-55  

56+  

A 
B 
C 

D 
E 
F 
G 
H 

225 

225 
225 
395 
425 
510 
570 
850 

200 
200 
200 
350 
375 
450 
500 
750 

•  Weights  are  after  2  percent  has  been  de- 
ducted lor  ice  and  slime,  if  fish  are  not 
washed  prior  to  weighing. 

The  fishing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight. 
Fishermen  should  be  aware  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  their  heads  on. 
The  fishing  period  limit  applies  to  the 
vessel,  not  the  individual  fisherman, 
and  any  landings  over  the  vessel  limit 
will  be  subject  to  forfeiture  and  may 
result  in  a  fine. 

Dated:  July  28.  1994. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-18818  Filed  8-2-94;  8:45  am) 
BiLUNG  CODE  3510-22-W-P 


50  CFR  Part  672 

(Docket  No.  931199-4042;  ID.  072994A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  the  directed 
fishery  for  northern  rockfish  in  the 


Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  northern 
rockfish  total  allowable  catch  (TAC)  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A. It),  July  29, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The    - 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  northern 
rockfish  TAC  for  the  Western  Regulatory 
Area  was  established  by  the  final  1994 
specifications  (59  FR  7647,  February  16, 
1994)  as  1,000  meUic  tons  (mt). 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  established  in 
accordance  with  §672.20(c)(2)(ii),  a 
directed  fishing  allowance  for  northern 
rockfish  of  900  mt,  with  consideration 
that  100  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  this  area.  The  Regional 
Director  has  determined  that  this 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  northern 
rockfish  in  the  Western  Regulatory  .\rea 
effective  from  12  noon.  A.l.t.,  Julv  29. 
1994.  until  12  midnight,  A.l.t., 
December  31.  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be    » 

found  in  the  regulations  at  §  672.20(g). 
Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  e!  st-q. 
Dated:  July  29.  1994. 
Richard  B.  Stone, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  Nnlionol 
Marine  Fisheries  Sen,-ice. 
IFR  Doc.  94-18892  Filed  7-29-94;  2:13  pni| 
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50  CFR  Part  672 

[Doctot  No.  9^1199-4042;  1.0. 072994B] 

Groundfish  |>f  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (MMfS).  National  Oceanic  and 
Atmospherid  Administration  (NOAA), 
Commerce,  i 
ACTION;  Closjire.  ( 

SUMMARY:  N?^FS  is  closing  the  directed 
fishery  for  the  "other  rockfish"  species 
category  in  tie  Eastern  Regulatory  Area 
of  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  jo  prevent  exceeding  the 
"other  rockfijsh"  species  category  total 
allowable  cajch  (TAG)  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  July  30. 1994.  through  12 
midnight.  A.l.t..  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrewr  N.  Shioker.  907-586-7228. 

SUPPLEMENT/«Y  INFORMATION:  The 
groundflsh  fi  shery  in  the  GOA  exclusive 


economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B).  the  "other  rockfish" 
species  category  TAG  for  the  Eastern 
Regulatory  Area  was  estabUshed  by  the 
final  1994  specifications  (59  FR  7647, 
February  16,  1994)  as  1,048  metric  tons 
(mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  established  in 
accordance  with  §672.20(c)(2)(ii).  a 
directed  fishing  allowance  for  the  "other 
rockfish"  species  category  of  948  mt, 
with  consideration  that  100  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  this  area. 


The  Regional  Director  has  determined 
that  this  directed  fishing  allowance  has 
been  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  the 
"other  rockfish"  species  category  in  the 
Eastern  Regulatory  Area  effective  from 
12  noon,  A.l.t.,  July  30, 1994.  until  12 
midnight,  A.l.t..  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  29, 1994. 

Richard  B.  Stone, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service.        * 

(FR  Doc.  94-18891  Filed  7-29-94;  2:13  pm) 
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Federal  Register 
Vol.  59.  No.  148 

Wednesday,  August  3.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Matiteting  Service 

7  CFR  Part  947 
[FV94-947-1PR] 

Irish  Potatoes  Grown  in  Oregon  and 
California;  Establishment  of  Interest 
and  Late  Payment  Charges  on  Overdue 
Assessment  Payments 

agency:  Agricultural  Marketing  Service, 
IJ.SDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
allow  the  Oregon-California  Potato 
Committee  (committee)  to  impose 
interest  and  late  payment  charges  on 
overdue  assessments  under  the 
marketing  order.  Some  handlers  are 
frequently  late  paying  their  assessments, 
which  tends  to  cause  cash  flow 
problems  for  the  committee  and  is 
inequitable  to  handlers  who  pay 
assessments  when  due.  Imposing 
interest  and  late  payment  charges  on 
handlers  would  encourage  such 
handlers  to  pay  their  assessment 
obligations  in  a  timely  manner  and  help 
the  committee  maintain  sufficient  funds 
to  carry  on  normal  operations. 
DATES:  Comments  must  be  received  by 
August  18, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
nmst  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  Room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
FAX  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Matthews,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  F&V.  AMS.  IISDA.  Room  2523- 
S.  P.O.  Box  96456.  VVa.shington,  DC, 


20090-6456.  telephone:  (202)  690-0464; 
or  Teresa  Hutchinson,  Northwest 
Marketing  Field  Office.  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA.  1220  Southwest  Third  Avenue. 
Room  369.  Portland.  Oregon  97204; 
telephone:  (503)  326-2724. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  114  and  Marketing 
Order  No.  947  [7  CFR  part  947|,  as 
amended,  regulating  the  handling  of 
potatoes  grown  in  Modoc  and  Siskiyou 
Counties  in  California,  and  all  counties 
in  Oregon,  except  Malheur  County. 
hereinafter  referred  to.as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  of  - 
1937.  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  "Act,^' 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
128G6. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
scctioii  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the  ■ 
hearing  the  Secretary  would  rale  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secrelar\'s  ruling 
on  the  petition,  provided  a  bill  in  equitv 
is  filed  not  later  than  20  days  afli;r  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RPA),  the 
Administrator  of  the  Agricultural 
Marketing  .Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undidy 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentiallv 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  Oregon-California  potatoes  who  are 
subject  to  regulation  under  the  order 
and  approximately  450  producers  in  the 
regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601]  as  those  having  annual  ret;eipts 
of  less  than  S5.000.000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
S500.00G.  The  majority  of  handlers  and 
producers  of  Oregon-California  potatoes 
may  be  classified  as  small  entities. 

(Jn  May  25.  1994!  a  mail  ballot  was 
completed  in  accordance  with  §  947.26 
during  which  the  committee 
recommended,  under  the  authority  of 
§047.41  (a)  of  the  order,  that  handlers 
who  are  delinquent  in  paying  their 
assessments  be  subjeci  to  late  p.iyment 
and  interest  charges.  Nine  affirmative 
ballots  wore  received,  meeting  the 
niininium  number  for  a  quorum  for  the 
fou;  ieen-meraber  committee. 

The  connnittee  depends  upon  handler 
assi'^smonls  for  operating  funds. 
Handlers  are  invoiced  by  the  committee 
on  a  monlhly  basis.  However,  some 
hami'ors  are  continually  late  with  their 
assessment  payments  and  a  few  wait 
until  t'le  end  of  the  season  to  remit  to 
the  roimiiittee  what  is  owed.  When 
assessments  are  not  paid  in  a  timely 
manner,  the  handlers  paying 
asst!ssiiients  on  time  are  placed  in  an 
unfair  silu.it ion  compared  to  the 
delinquent  handlers. 

As  part  of  its  collection  efforts,  the 
ronuniltee  has  requested  delinquent 
haniilers  to  promptly  submit  as.ses.sment 
pa\  luiriits.  However,  such  requests  have 
not  substantially  decreased  the 
frequ»;ncy  of  delinquent  payments.  To 
facilitate  the  collection  of  asses.sments 
needed  for  the  maintenance  and 
functioning  of  the  committee,  the 
committee  recommended  that  a  late 
payment  charge  of  five  (5)  percent  of  the 
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the  bill  after  6i 
compounded 
delinquent  h 


unpaid  assess]  nent  balance  be  applied 
to  any  handlei  account  more  than  thirty 
days  overdue,  and  an  interest  charge  of 
one  (1)  percent  per  month  be  applied  to 
any  assessmerit  balance,  plus  the  late 
payment  charge,  remaining  unpaid  after 
sixty  days.  Thi^  interest  charge  added  to 
days  would  be 
lonthly  until  the 
dler's  assessment  plus 
late  payment  c  large  and  unpaid  interest 
charges  have  b  een  paid  in  full.  The 
committee  bel  eves  these  charges  are 

encourage  timely 
payment  of  asi  essments,  and  are  within 
the  interest  rai  ge  customarily  charged 
by  banks  on  cc  mmercial  accounts. 

This  propoa  1  is  intended  to 
encourage  ban  Hers  to  pay  their 
assessments  w  len  due,  thereby 
eliminating  po  ential  inequities.  The 
committee  beli  eves  that  the 

action  is  the  only 
lable  to  ensure  timely 
proposal  is  expected  to 
reduce  the  nee  1  for  Department 
involvement  w  ith  compliance  efforts 
and  thereby  rei  luce  the  costs  for  the 
government  to  idminister  the  marketing 
order  program 

Based  on  available  information,  the 
Administrator  )f  the  AMS  has 
determined  (hi  t  this  action  would  not 
have  a  significi  nt  economic  impact  on 
a  substantial  ni  imber  of  small  entities. 


recommended 
alternative  ava 
payments.  The 


t  lat 


In  accordant^ 
Reduction  Act 
Chapter  35],  th^ 
requirements 
proposal  have 
by  the  Office  o 
Budget  (0MB) 
44  U.S.C.  Chap^ 
assigned  0MB 


a ) 


Interested 
submit  their  vi 
this  proposal, 
is  considered 
changes  to  the 
should  be  in 
to  encourage 
comments 
considered 
proposed  rule. 

List  of  Subjects 


time  ly 
pri(  T 


Marketing  ag 
Reporting  and 
requirements. 

For  the  reasolis 
preamble.  7  CF|? 
be  amended  as 


1.  The  authoAty 
part  947  continues 
.Authority:  7  U 


with  the  Paperv\'ork 
Df  1988  [44  U.S.C. 

information  collection 
are  contained  in  this 
)een  previously  approved 
Management  and 
inder  the  provisions  of 
er  35  and  have  been 
lumber  0581-0112. 


persons  are  invited  to 
if  ws  and  comments  on 
15-day  comment  period 
propriate  because  any 
egulations,  if  adopted, 
as  soon  as  possible 
payments.  All 
received  will  be 
to  finalization  of  this 


ef  ect 
til  nely 


in  7  CFR  Fart  947 


eements.  Potatoes, 
1  ecordkeeping 


set  forth  in  the 
part  947  is  proposed  to 
ollows: 


citation  for  7  CFR 
to  read  as  follows: 
C.  601-674. 


PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SIKIYOU  COUNTIES, 
CALIFORNIA,  AND  ALL  COUNTIES  IN 
OREGON,  EXCEPT  MALHEUR 
COUNTY 

2.  A  new  §947.141  is  added  to  read 
as  follows: 

§947.141    Late  payment  and  interest 
charges. 

The  committee  shall  impose  a  late 
payment  charge  on  any  handler  who 
fails  to  pay  his  or  her  assessment  within 
thirty  (30)  days  of  the  billing  date 
shown  on  the  handler's  assessment 
statement  received  from  the  committee. 
The  late  payment  charge  shall,  after  30 
days,  be  five  percent  of  the  unpaid 
assessment  balance.  In  the  event  the 
handler  fails  to  pay  the  delinquent 
assessment  amount,  plus  the  late 
payment  charge,  within  60  days 
following  the  billing  date,  an  additional 
one  percent  interest  charge  shall  be 
applied  monthly  thereafter  to  the 
unpaid  balance,  including  any 
accumulated  interest.  Any  amount  paid 
by  a  handler  as  an  assessment, 
including  any  charges  imposed 
pursuant  to  this  paragraph,  shall  be 
credited  when  the  payment  is  received 
in  the  committee  office. 

Dated:  July  28. 1994. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-18876  Filed  8-2-94;  8:45  am] 
BILUNG  CODE  3410-02-P 


7  CFR  Part  1205 


[CN-94-001] 
RIN  0581-AB14 

Proposed  Amendment  to  Regulations 
for  Collecting  Cotton  Research  and 
Promotion  Assessment 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  is  amending  the  Cotton  Board 
Rules  and  Regulations  by  raising  the 
value  assigned  to  imported  cotton  for 
the  purpose  of  calculating  supplemental 
assessments  collected  for  use  by  the 
Cotton  Research  and  Promotion 
Program.  The  amended  value  reflects 
the  1 2-month  average  price  received  by 
U.S.  fanners  for  Upland  cotton  for 
calendar  year  1993. 

DATES:  Written  comments  concerning 
the  proposed  rule  must  be  sent  in 
triplicate  and  received  no  later  than 
September  2. 1994. 


ADDRESSES:  Written  comments  should 
be  sent  to:  Craig  Shackelford,  USDA, 
AMS,  Cotton  Division;  PO  Box  96456; 
Room  2641-S;  Washington,  DC  20090- 
6456.  All  comments  will  be  made 
available  for  public  inspection  at  that 
address  between  the  hours  of  8  a.m.  and 
5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  "not 
significant"  for  purposes  of  Executive 
Order  12866,  and  therefbre  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act,  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
businessrhas  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  entry  of  the  ruling. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  pursuant  to  the 
Regulatory  FlcxibiHty  Act  (5  U.S.C.  601 
et  seq.). 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  proposed  rule  will  affect 
importers  of  cotton  and  cotton- 
containing  products.  The  majority  of 
these  importers  are  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration.  This 
proposed  rule  would  raise  the 
assessments  paid  by  the  importers 
under  the  Cotton  Research  and 
Promotion  Order.  Even  though  the 
assessment  would  be  raised,  the 
increase  is  small  and  would  not 
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significantly  affect  small  businesses. 
The  AMS  Administrator  therefore  has 
certified  that  this  rule,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  of  1980  (44  U.S.C.  3501  et 
seq.)  the  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  previously  approved  by 
OMB  and  were  assigned  control  number 
0581-0093. 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  producers  to  demand  a 
refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26.  1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  December  17,  1991. 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2, 
1992,  (57  FR  29181)  and  (57  FR  29431). 
respectively. 

"This  proposed  rule  would  increase 
the  value  assigned  to  imported  cotton  in 
the  Cotton  Board  Rules  and  Regulations 
7  CFR  1205.510  (b)(2).  This  value  is 
used  to  calculate  supplemental 
assessments  on  imported  cotton  and  the 
cotton  content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms. 

Supplemental  assessments  are  levied 
at  a  rate  of  five  tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  adopted  the  use  of  the  average 
price  received  by  U.S.  farmers  for 
Upland  cotton  as  a  benchmark  for  the 
value  of  domestically  produced  cotton. 
The  source  for  this  statistic  is 
"Agricultural  Prices",  a  publication  of 
the  National  Agricultural  Statistics 
Service  of  the  Department  of 
Agriculture.  Use  of  the  average  price 


figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (57 
FR  29431)  for  the  purpose  of  calculating 
supplemental  assessments  on  imported 
cotton  is  $1,160  per  kilogram.  Using  the 
Average  Price  Received  by  U.S.  farmers 
for  Upland  cotton  for  the  calendar  year 
1993,  which  is  $0,543  per  pound,  the 
new  value  of  imported  cotton  would  be 
$1,197  per  kilogram. 

An  example  of  the  assessment 
formula  and  how  the  various  figures  are 
obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 
One  kilogram  equals  2.2046  pounds. 
One  pound  equals  0.453597  kilograms. 

One  dollar  per  bale  assessment 
converted  to  kilograms 

A  500  pound  bale=226.8  kg. 
(500X.453597) 

$1  per  bale  assessment 
=$0.002000  per  pound  (l-^-SOO) 
=$0.004409  per  kg.  (1+226.8) 

Supplemental  assessment  of  "Vn)  of 
one  percent  of  the  value  of  the  cotton 
converted  to  kilograms 

Average  price  received=$0.543  per 

pound 
or  average  value=$1.197  per  kg. 

(0.543x2.2046) 

Vio  of  one  percent  of  the  average  price 
in  kg.=$0.005985  per  kg. 
(1.1970X.005) 

Total  assessment  per  kilogram 

$1  per  bale  equivalent 

assessment=$0. 004409  per  kg. 
Supplemental  assessment-t- SO.005.985 

per  kg. 
total  assessment  per  kg.=S0.010394 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510  {b)(3)  are  a 
result  of  such  a  calculation,  these 
figures  would  be  revised.  These  figures 
indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research, 
Cotton,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  amended 
as  follows: 


PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Authorit}':  7  U.S.C.  2101-2118. 

2.  In  Section  1205.510  (b)(2)  and  (3) 
are  revised  and  a  new  paragraph  (b)(10) 
is  added  to  read  as  follows: 

§1205.510    Levy  of  assessments. 
*         •         •         •         • 

(b)  *  «  * 

(2)  The  12-month  average  of  monthly 
average  prices  received  by  U.S.  farmers 
will  be  calculated  annually.  Such 
average  will  be  used  as  the  value  of 
imported  cotton  for  the  purpose  of 
levying  the  supplemental  assessment  on 
imported  cotton  and  will  be  expressed 
in  kilograms.  The  value  of  imported 
cotton  for  the  purpose  of  levying  this 
supplemental  assessment  is  $1,197  per 
kilogram. 

(3)  The  following  table  contains  the 
Harmonized  Tariff  Schedule  (HTS) 
classification  numbers  and 
corresponding  conversion  factors  and 
assessments.  The  left  column  of  the 
table  indicates  the  HTS  classifications  of 
imported  cotton  and  cotton-containing 
products  subject  to  assessment.  The 
center  column  indicates  the  conversion 
factor  for  determining  the  raw  fiber 
content  for  each  kilogram  of  the  HTS. 
HIS  numbers  for  raw  cotton  have  no 
conversion  factors  in  the  table.  The  right 
column  indicates  the  total  assessment 
per  kilogram  of  the  article  assessed.  An\ 
line  item  entry  of  cotton  appearing  on 
Customs  entry  documentation  in  which 
the  value  of  the  cotton  contained  therein 
is  less  than  $220.99  will  not  be  subject 
to  assessments  as  described  in  this 
section. 

Import  Assessment  Table 

[Raw  Cotton  fiber] 


HTS  Classi- 

Conversion 

Cents/kg. 

fication 

factor 

5201001000 

0.0000 

1.0394 

5201002000 

c.oooo 

1.0394 

5201002010 

0.0000 

1.0394 

5201002020 

0.0000 

1.0394 

5201002050 

0.0000 

1.0394 

5204110000 

1.1549 

5204200000 

1.1549 

5205111000 

1.1549 

5205112000 

1.1549 

5205121000 

1.1549 

5205122000 

1.1549 

5205131000 

1.1549 

5205132000 

1.1549 

5205141000 

1.1549 

5205210000 

1.1549 

5205220000 

1.1549 

5205230000 

1.1111 

1.1549 

5205240000 

i.i54r- 

5205250000 

1.l5-:i» 
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(Raw  Cotton  Fiber] 

HTS  classi- 
fication 

Conversion 
factor 

Cents/kg. 

HTSclassi- 

1       fication 

Corwersion 
factor 

Cents/kg. 

HTS  classi- 
fication 

Conversion 
factor 

Cents/kg. 

52nfS310000 

1.1111 

1.1549 

'     5208423000 

1.1455 

1.1906 

5210116040 

0.6873 

0.7144 

5205320000 

1.1111 

1.1549 

1     5208424000 

1.1455 

1.1906 

5210116060 

0.6873 

0.7144 

5205330000 

1.1111 

1.1549 

;     5208425000 

1.1455 

1.1906 

5210118020 

0.6873 

0.7144 

5205340000 

1.1111 

1.1549 

5208430000 

1.1455 

1.1906 

5210120000 

0.5873 

0.7144 

5205410000 

1.1111 

1.1549 

5208492000 

1.1455 

1.1906 

5210192090 

0.6873 

0.7144 

5205420000 

1.1111 

1.1549 

5208494020 

1.1455 

1.1906 

5210214040 

0.6873 

0.7144 

5205440000 

1.1111 

1.1549 

5208494090 

1.1455 

1.1906 

5210216020 

0.6873 

0.7144 

5205450000 

1.1111 

1.1549 

5208496010 

1.1455 

1.1906 

5210216060 

0.6873 

0.7144 

5206120000 

0.5556 

0.5775 

5208496090 

1.1455 

1.1906 

5210218020 

0.6873 

0.7144 

5206130000 

0.5556 

0.5775 

5208498090 

1.1455 

1.1906 

5210314020 

0.6873 

0.7144 

5206140000 

0.5556 

0.5775 

5208512000 

1.1455 

1.1906 

5210314040 

0.6873 

0.7144 

5206220000 

0.5556 

0.5775 

5208516060 

1.1455 

1.1906 

5210316020 

0.6873 

0.7144 

5206230000 

0.5556 

0.5775 

5208518090 

1.1455 

1.1906 

5210318020 

0.6873 

0.7144 

5206240000 

0.5556 

0.5775 

5208523020 

1.1455 

1.1906 

5210414000 

0.6873 

0.7144 

5206310000 

0.5556 

0.5775 

5208523040 

1.1455 

1.1906 

5210416000 

0.6873 

0.7144 

5207100000 

1.1111 

1.1549 

5203523090 

1.1455 

1.1906 

5210418000 

0.6873 

0.7144 

5207900000 

0.5556 

0.5775 

5208524020 

1.1455 

1.1906 

5210498090 

0.6873 

0.7144 

52081 12020 

1.1455 

1.1906 

9208524040 

1.1455 

1.1906 

5210514040 

0.6373 

0.7144 

5208112040 

1.1455 

1.1906 

fe08524060 

1.1455 

1.1906 

5210516020 

0.6873 

0.7144 

5208112090 

1.1455 

1.1906 

5208525020 

1.1455 

1.1906 

5210516040 

0.6873 

0.7144 

5208114020 

1.1455 

1.1906 

5208530000 

1.1455 

1.1906 

5210516060 

0.6873 

0.7144 

5208114060 

1.1455 

1.1906 

5208592020 

1.1455 

1.1906 

5211110090 

0.6873 

0.7144 

5208114090 

1.1455 

1.1906 

5208592090 

1.1455 

1.1906 

5211120020 

0.6873 

0.7144 

5208118090 

1.1455 

1.1906  ; 

5208594090 

1.1455 

1.1906 

5211190020 

0.6873 

0.7144 

5208124020 

1.1455 

1.1906  j 

5208596090 

1.1455 

1.1906 

5211190060 

0.6873 

0.7144 

5208124040 

1.1455 

1.1906 

5209110020 

1.1455 

1.1906 

5211210030 

0.4165 

0.4329 

5208124090 

1.1455 

1.1906 

5209110030 

1.1455 

1.1906 

5211210050 

0.6873 

0.7144 

5208126020 

1.1455 

1.1906 

5209110090 

1.1455 

1.1906 

5211290090 

0.6873 

0.7144 

5208126040 

1.1455 

1.1906! 

5209120020 

1.1455 

1.1905  , 

5211320020 

0.6873 

0.7144 

5208126060 

1.1455 

1.1906 

5209120040 

1.1455 

1.1906  , 

5211390040 

0.6873 

0.7144 

5208126090 

1.1455 

1.1906 

5209190020 

1.1455 

1.1906  1 

5211390060 

0.6873 

0.7144 

5208128020 

1.1455 

1.1906  1 

5209190040 

1.1455 

1.1906  1 

5211490020 

0.6873 

0.7144 

5203128090 

1.1455 

1.1906  I 

5209190060 

1.1455 

1.1906 

5211490090 

0.6873 

0.7144 

5208130000 

1.1455 

1.1906  1 

5209190090 

1.1455 

1.1906 

5211590020 

0.6873 

0.7144 

5208192020 

1.1455 

1.1906  1 

5209210090 

1.1455 

1.1906 

5212146090 

0.9164 

0.9525 

5208192090 

1.1455 

1.1906 : 

5209220020 

1.1455 

1.1906  '■ 

5212156020 

0.9164 

0.9525 

5208194020 

1.1455 

1.1906' 

5209220040 

1.1455 

1.1906  ' 

5212216090 

0.9164 

0.9525 

5208194090 

1.1455 

1.1906  ! 

5209290040 

1.1455 

1.1906 

5309214010 

0.2864 

0.2977 

5208196020 

1.1455 
1.1455 

1.1906; 

5209290090 

1.1455 

1.1906 

5309214090 

0.2864 

0.2977 

D^^UoiyDlWO 

1.1906  ■ 

5209313000 

1.1455 

1.1906 

5309294010 

0.2864 

0.2977 

5208224040 

1.1455 

1.1906  1 

5209316020 

1.1455 

1.1906  1 

5311004000 

0.9164 

0.9525 

5208224090 

1.1455 

1.1906  1 

5209316030 

1.1455 

1.1906  i 

.5407810010 

0.5727 

0.5953 

5208226020 

1.1455 

1.1906  1 

5209316050 

1.1455 

1.1906 

5407810030 

0.5727 

0.5953 

5208225060 

1.1455 

1.1906  i 

5209316090 

1.1455 

1.1906  1 

5407912020 

0.4009 

0.4167 

5208228020 

.     1.1456 

1.1906 

5209320020 

1.1455 

1.1906  , 

5408312020 

0.4C09 

0.4167 

5208230000 

1.1455 

1.1906 

5209320040 

1.1455 

1.1906  1 

5408329020 

0.4009 

0.4167 

5208292020 

1.1455 

1.1906 

5209390020 

1.1455 

1.1906  1 

5408349020 

0.4009 

0.4167 

5208292090 

1.1455 

1.1906' 

5209390040 

1.1455 

1.1906  1 

5408349090 

0.4009 

0.4167 

5208294090 

1.1455 

1.1906 

5209390060 

1.1455 

1.1906 

5509530030 

0.5556 

0.5775 

5208296090 

1.1455 

1.1906 

5209390080 

1.1455 

1.1906 

5509530060 

0.5556 

0.5775 

5208298020 

1.1455 

1.1906' 

5209390090 

1.1455 

1.1906 

5513110020 

0.4009 

0.4167 

5208312000 

1.1455 

1.1906 

5209413000 

1.1455 

1.1906  . 

5513110040 

0.4009 

0.4167 

5208321000 

1.1455 

1.1906  i 

5209416020 

1.1455 

1.1906 

5513110060 

0.4009 

0.4167 

5208323020 

1.1455 

1.1906 

5209416040 

1.1455 

1.1906 

5513110090 

0.4009 

0.4167 

5208323040 

1.1455 

1.1906 

5209420020 

1.0309 

1.0715 

5513120000 

0.4009 

0.4167 

5208323090 

1.1455 

1.1906 

5209420040 

1.0309 

1.0715  ' 

5513130020 

0.4009 

0.4167 

5208324020 

1.1455 

1.1906 

5209430020 

1.1455 

1.1906 

5513210020 

0.4009 

0.4167 

5208324040 

.1.1455 

1.1906 

5209430040 

1.1455 

1.1906 

5513310000 

0.4009 

0.4167 

5208325020 

•    1.1455 

1.1906  ' 

5209490020 

1.1455 

1.1906  , 

5514120020 

0.4009 

0.4167 

5208330000 

1.1455 

1.1906  ' 

5209490090 

1.1455 

1.1906  1 

5516420060 

0.4009 

0.4167 

5208392020 

1.1455 

1.1906  , 

5209516030 

1.1455 

1.1906  1 

5516910060 

0.4009 

0.4167 

5208392090 

1.1455 

1.1906 

5209516050 

1.1455 

1.1906  i 

5516930090 

0.4009 

0.4167 

5208394090 

1.1455 

1.1906  i 

5209520020 

1.1455 

1.1906 

5601210010 

1.1455 

1.1906 

5208396090 

1.1455 

1.1906 

5209590020 

1.1455 

1.1906  i 

5601210090 

1.1455 

1.1906 

5208398020 

1.1455 

1.1906  i 

5209590040 

1.1455 

1.1906  ' 

5601300000 

1.1455 

1.1906 

5208412000 

1.1455 

1.1906  '. 

5209590090 

1.1455 

1.1906  : 

5602109090 

0.5727 

0.5953 

5208416000 

1.1455 

1.1906  1 

5210114020 

0.6873 

0.7144  , 

5602290000 

1.1455 

1.1908 

5208418000 

1.1455 

1.1906 

5210114040 

0.6873 

0.7144  1 

5602906000 

0.5260 

0.5467 

5208421000 

1.1455 

1.1906 

5210116020 

0.6873 

0.7144  , 

5604900000 

0.5556 

0.5775 
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IMPORT  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


Import  Assessment  Table— 

Continued 

(Raw  Cotton  Fiber] 


Import  Assessment  Tabi  e— 
Continued 

(Raw  Cotton  Fiber) 


HTS  classi- 
fication 


5607902000 
5608901000 
5608902300 
5609001000 
5509004000 
5701102019 
5701102090 
'5701901010 
5702109020 
5702312000 
5702411000 
5702412000 
5702421000 
5702422090 
5702491010 
5702491090 
5702913000 
5702991010 
5702991090 
5703900000 
5801220000 
5801230000 
5801250010 
5801250020 
5801260020 
5802190000 
5802300030 
5804290020 
5806200000 
5806310000 
5806400000 
5808103010 
5808900010 
581 1002000 
6001106000 
6001210000 
6001220000 
6001910010 
6001910020 
6001920020 
6001920030 
6001920040 
6002203000 
6002206000 
6002420000 
6002430010 
6002430080 
6002920000 
6002930040 
6002930080 
6101200010 
6101200020 
6102200010 
6102200020 
6103421020 
6103421040 
6103421050 
6103421070 
6103431520 
6103431540 
6103431550 
6103431570 
6104220040 
610-1220060 
6104320000 
6104420010 
6104420020 
6104520010 
6104520020 


Conversion 
factor 


0.8889 
1.1111 
1.1111 
1.1111 
0.5556 
0.0556 
0.1111 
1.0444 

i:iooo 

0.0778 

0.0722 

0.0778 

0.0778 

0.0778 

1.0333 

1.0333 

0.0889 

1.1111 

1.1111 

0.4489 

1.1455 

1.1455 

I.J  455 

1.1455 

1.1455 

1.1455 

0.5727 

1.1455 

0.3534 

1.1455 

0.4296 

0.5727 

0.5727 

1.1455 

1.1455 

0.8591 

0.2864 

0.8591 

0.8591 

0.2864 

0.2864 

0.2864 

0.8681 

0.2894 

0.8581 

0.2894 

0.2894 

1.1574 

0.1157 

0.1157 

1.0094 

1.0094 

1.0094 

1.0094 

0.8806 

0.8806 

0.8806 

0.8806 

0.2516 

0.2516 

0.2516 

0.2516 

0.9002 

0.9002 

0.9207 

0.9002 

Q.9002 

0.9312 

0.9312 


Cents/kg. 


0.9239 

1.1549 
1.1549 
1.1549 
0.5775 
0.0578 
0.1155 
1 .0855 
1.1433 
0.0809 
0.0750 
0.0809 
0.0809 
0.0809 
1.0740 
1 .0740 
0.0924 
1.1549 
1.1549 
0.4666 
1.1906 
1.1906 
1.1906 
1.1906 
1.1906 
1.1906 
0.5953 
1.1906 
0.3673 
1.1906 
0.4465 
0.5953 
0.5953 
1.1906 
1.1906 
0.8929 
0.2977 
0.8929 
0.8929 
0.2977 
0.2977 
0.2977 
0.9023 
0.3008 
0.9023 
0.3008 
0.3008 
1.2030 
0.1203 
0.1203 
1 .0492 
1 .0492 
1 .0492 
1.0492 
0.9153 
0.9153 
0.9153 
0.9153 
0.2615 
0.2615 
0.2615 
0.2615 
0.9357 
0.9357 
0.9570 
0.9357 
0.9357 
'  0.9679 
0.9679 


HTS  classi- 
fication 


6104622010 
6104622015 
6104622025 
6104622030 
6104622060 
6104532010 
6104632025 
6104632030 
6104632060 
6104692030 
6105100010 
6105100020 
6105100030 
6105202010 
6105202030 
6106100010 
6106100020 
6106100030 
6106202010 
6106202030 
6107110010 
6107110020 
6107120010 
6107210010 
6107220015 
6107220025 
6107910040 
6108210010 
6108210020 
6108310010 
6108310020 
6108320010 
6108320015 
6108320025 
6108910005 
6108910015 
6108910025 
6108910030 
6108920030 
6109100005 
6109100007 
6109100009 
6109100012 
6109100014 
6109100018 
6109100023 
6109100027 
6109100037 
6109100040 
6109100045 
6109100060 
6109100065 
6109100070 
6109901007 
6109901009 
6109901049 
6109901050 
6109901060 
61 09901 Q65 
6109901090 
6110202005 
6110202010 
6110202015 
6110202020 
6110202025 
6110202030 
6110202035 
6110202040 
6110202045 


Conversion 
factor 


0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.3774 
0.3774 
0.3774 
0.3774 
0.3858 
0.9850 
0.9850 
0.9850 
0.3078 
0.3078 
0.9850 
0.9850 
0.9850 
0.3078 
0.3078 
1.1322 
1.1322 
•  0.5032 
0.8806 
0.3774 
0.3774 
1.2581 
1.2445 
1.2445 
1.1201 
1.1201 
0.2489 
0.2489 
0.2489 
1.2445 
1.2445 
1.2445 
1.2445 
0.2489 
0.9956 
0.9956 
0.9955 
0.9956 
0.9955 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9955 
0.9956 
0.3111 
0.3111 
0.31 1.1 
0.31 1 1 
0.3111 
0.3111 
0.3111 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1574 
1.1574 


Cents/kg. 


0.9153 
0.9153 
0.9153 
0.9153 
0.9153 
0.3923 
0.3923 
0.3923 
0.3923 
0.4010 
1.0238 
1.0238 
1.0238 
0.3199 
0.3199 
1 .0238 
1.0238 
1.0238 
0.3199 
0.3199 
1.1768 
1.1768 
0.5230 
0.9153 
0.3923 
0.3923 
1.3077 
1.2935 
1.2935 
1.1642 
1.1642 
0.2587 
0.2587 
0.2587 
1.2935 
1.2935 
1.2935 
1.2935 
0.2587 
1.0348 
1.0348 
1 .0348 
1 .0348 
1.0348 
1.0348 
1.0348 
1 .0348 
1 .0348 
1.0348 
1.0348 
1.0348 
1.0348 
1.0348 
0.3234 
0.3234 
0.3234 
0.3234 
0.3234 
0.3234 
0.3234 
1,2303 
1.2303 
1.2303 
1.2303 
1.2303 
1.2303 
1.2303 
1.2030 
1.2030 


HTS  Classi- 

Conversion 

CentsTtg. 

fication 

factor 

6110202065 

1.1574 

1.2030 

6110202075 

1.1574 

1.2030 

6110900022 

0.2630 

0.2734 

6110900024 

0.2630 

0.2734 

6110900030 

0.3946 

0.4101 

6110900040 

0.2630 

0.2734 

6110900042 

0.2630 

0.2734 

6111201000 

1.2581 

1.3077 

6111202000 

1.2581 

1.3077 

6111203000 

1.0064 

1.0451 

6111205000 

1.0064 

1.0461 

6111206010 

1.0054 

1.0451 

6111206020 

1.0064 

1.0461 

6111206030 

1.0064 

1.0451 

6111206040 

1.0064 

1.0451 

6111305020 

0.2516 

02615 

6111305040 

0.2516 

0.2615 

6112110050 

0.7548 

0.7845 

6112120010 

0.2516 

0.2615 

6112120030 

0.2516 

0.2615 

6112120040 

0.2516 

0.2615 

6112120050 

0.2516 

0.2515 

6112120060 

0.2516 

0.2615 

6112390010 

1.1322 

1.1753 

6112490010 

0.9435 

0.9807 

6114200005 

0.9002 

0.9357 

6114200010 

0.9002 

0.9357 

6114200015 

0.9002 

0.9357 

6114200020 

1.2860 

1.3367 

6114200040 

0.9002 

0.9357 

6114200046 

0.9002 

0.9357 

6114200052 

0.9002 

0.9357 

6114200050 

0.9002 

0.9357 

6114301010 

0.2572 

0.2573 

6114301020 

0.2572 

0.2673 

6114303030 

0.2572 

02673 

6115190010 

1.0417 

1.0327 

6115922000 

1.0417 

1  0327 

6115932020 

0.2315 

0.2405 

6116101300 

0.3655 

0.3799 

6116101720 

0.8528 

0.8B64 

6116926020 

1.0965 

1.1397 

6116926030 

1.2183 

1.2653 

6116926040 

1.0965 

1-1397 

6116926420 

1.0965 

1.1307 

6116926430 

1.2183 

1 .2663 

6116925440 

1.0965 

1.1397 

6116928800 

1.0965 

1.1397 

6116929000 

1.0965 

1.1397 

6116939010 

0.1218 

0.1266 

6117800010 

0.9747 

1.0131 

6117800035 

0.3655 

0.3799 

6201121000 

0.9480 

0.98£4 

6201122010 

0.8953 

09306 

6201122050 

0.6847 

0.7117 

6201122060 

0.6847 

0.7117 

5201134030 

0.2633 

0.2737 

5201921000 

0.9267 

0.9632 

6201921500 

1.1583 

1.2039 

6201922010 

1.0296 

1.0702 

6201922021 

1.2871 

1.3373 

6201922031 

1.2871 

1.3378 

5201922041 

1.2871 

1.3378 

6201922051 

1.0296 

1.0702 

6201922061 

1.0296 

1.0702 

6201931000 

0.3089 

0.3211 

5201933511 

0.2574 

0.2675 

6201933521 

0.2574 

0.2675 

6201990061 

0.2574 

0.2o7.j 
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IMPORT  ASSJiSSMEm  TABLE— 

Cc  ntinued 
(Raw  ( k)tton  Fiber] 


HTSciassi- 
ficalion 


6202121000 
6202122010 
6202122025 
6202122050 
6202122060 
6202134005 
6202134020 
6202921000 
6202921500 
6202922026 
6202922061 
6202922071 
6202931000 
6202935011 
6202935021 
6203122010 
6203221000 
6203322010 
6203322040 
6203332010 
6203392010 
6203394060 
6203422010 
6203422025 
6203422050 
6203422090 
6203424005 
6203424010 
6203424015 
6203424020 
6203424025 
6203424030 
6203424035 
6203424040 
6203424045 
6203424050 
6203424055 
6203424060 
6203431500 
6203434010 
6203434020 
6203434030 
6203434040 
6203492010 
6203493045 
6204132010 
6204192000 
6204193090 
6204221000 
6204223030 
620422 3040 
6204223050 
6204223060 
6204223065 
6204292040 
6204322010 
6204322030 
6204322040 
6204423010 
6204423030 
6204423040 
6204423050 
6204423060 
6204522010 
6204522030 
62M522040 
6204522070 
6204522080 
6204533010 


Ccnvwsion 
(actor 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber) 


IMPORT  Assessment  Table- 

Continued 

[Raw  Cotton  Fiber] 


0.9372 
1.1064 
1.3017 
0.8461 
0.8461 
0.2564 
0.3330 
1.0413 
1.0413 
1.3017 
1.0413 
1.0413 
0.3124 
0.2603 
0.2603 
0.1302 
1.3017 
1.2366 
1.2366 
0.1302 
1.1715 
0.2503 
0.9961 
0.9961 
0.9961 
0.9961 
1.2451 
1.2451 
0.9961 
1.2451 
1.2451 
1.2451 
1.2451 
0.9961 
0.9961 
0.9238 
0.9238 
0.9238 
0.1245 
0.1232 
0.1232 
0.1232 
0.1232 
0.1245 
0.2490 
0.1302 
0.1302 
0.2603 
1.3017 
1.0413 
1.0413 
1.0413 
1.0413 
1.0413 
0.3254 
1.2366 
1.0413 
1.0413 
1.2723 
0.9546 
0.9546 
0.9546 
0.9546 
1.2654 
T.2654 
1.2654 
1.0656 
1.0656 
0.2664 


Cents/kgi 


0.9741 
1.1500 
t.3530 
0.8794 
0.8794 
0.2769 
0.3461 
1.0823 
1.0823 
1.3530 
1.0823 
1.0823 
0.3247 
0.2706 
0.2706 
0.1353 
1.3530 
1.2853 
1.2853 
0.1353 
1.2177 
0.2706 
1.0353 
1.0353 
1.0353 
1.0353 
1.2942 
1.2942 
1.0353 
1.2942 
1.2942 
1.2942 
1.2942 
1.0353 
1.0353 
0.9602 
0.9602 
0.9502 
0.1294 
0.1281 
0.1281 
0.1281 
0.1281 
0.1294 
0.2588 
0.1353 
0.1353 
0.2706 
1.3530 
1.0823 
1.0823 
1.0823 
1.0823 
1.0823 
0.3382 
1.2853 
1.0823 
1.0823 
1.3229 
0.9922 
0.9922 
0.9922 
0.9922 
1.3153 
1.3153 
1.3153 
1.1076 
1.1076 
0J2769 


HTS  classi- 

Conversion 

Cents/I<g. 

fication 

factor 

6204594060 

0.2664 

0.2769 

6204622010 

0.9961 

1.0353 

6204622025 

0.9961 

1.0353 

6204622050 

0.9961 

1.0353 

6204624005 

1.2451 

1.2942 

6204624010 

1.2451 

1.2942 

6204624020 

0.9961 

1.0353 

6204624025 

1.2451 

1.2942 

6204624030 

1.2451 

1.2942 

6204624035 

1.2451 

1.2942 

6204624040 

1.2451 

1.2942 

6204624045 

0.9961 

1 .0353 

6204624050 

0.9961 

1.0353 

6204624055 

0.9854 

1 .0242 

6204624060 

0.9854 

1.0242 

6204624065 

0.9854 

1 .0242 

6204633510 

0.2546 

0.2646 

6204633530 

0.2546 

0.2646 

6204633532 

0.2437 

0.2533 

6204633540 

0.2437 

0.2533 

6204692510 

0.2490 

0.2588 

6204692540 

0.2437 

0.2533 

6204699044 

0.2490 

0.2588 

6204599046 

0.2490 

0.2588 

6204699050 

0.2490 

0.2588 

6205202015 

0.9951 

1.0353 

6205202020 

0.9961 

1.0353 

6205202025 

0.9961 

1.0353 

6205202030 

0.9961 

1.0353 

6205202035 

1.1206 

1.1648 

6205202046 

0.9961 

1.0353 

6205202050 

0.9961 

1.0353 

6205202060 

0.9961 

1.0353 

6205202065 

0.9961 

1.0353 

6205202070 

0.9951 

1.0353 

6205202075 

0.9961 

1.0353 

6205302010 

0.3113 

0.3236 

6205302030 

0.3113 

0.3236 

6205302040 

0.3113 

0.3236 

6205302050 

0.3113 

0.3236 

6205302070 

0.3113 

0.3236 

6205302080 

0.3113 

0.3236 

6205902040 

0.1245 

0.1294 

6206100040 

0.1245 

0.1294 

6206303010 

0.9961 

1.0353 

6206303020 

0.9961 

1.0353 

6206303030 

0.9961 

1.0353 

6206303040 

0.9961 

1.0353 

6206303050 

0.9961 

1.0353 

6206303060 

0.9961 

1.0353 

6206403010 

0.3113 

0.3236 

6206403030 

0.3113 

0.3236 

6206900040 

0.2490 

0.2583 

6207110000 

1 .0852 

1.1280 

6207190010 

0.3617 

0.3760 

6207210010 

1.1085 

1.1522 

6207210030 

1.1085 

1.1522 

6207220000 

0.3695 

0.3841 

6207911000 

1.1455 

1.1906 

6207913010 

1.1455 

1.1906 

6207913020 

1.1455 

1.1906 

6208210010 

1.0583 

1.1000 

6208210020 

1.0583 

1.1000 

6208220000 

0.1245 

0.1294 

6208911010 

1.1455 

1.1906 

6208911020 

1.1455 

1.1906 

6208913010 

1.1455 

1.1906 

6208920010 

0.1273 

0.1323 

6208920030 

0.1273 

0.1323 

HTS  classi- 

Conversion 

Cents/kg. 

fication 

factor 

6209201000 

1.1577 

1.2033 

6209203000 

0.9749 

1.0133 

6209205030 

0.9749 

1.0133 

6209205035 

0.9749 

1.0133 

6209205040 

1.2186 

1.2666 

6209205045 

0.9749 

1.0133 

6209205050 

0.9749 

1.0133L 

6209303020 

0.2463 

0.2560 

6209303040 

0.2463 

0.2560 

6210104015 

0.2291 

0.2381 

6210401010 

0.0391 

0.0406 

6210401020 

0.4556 

0.4736 

6211111010 

0.1273 

0.1323 

6211111020 

0.1273 

0.1323 

6211112010 

1.1455 

1.1906 

6211112020 

1.1455 

1.1906 

6211320007 

0.8461 

0.8794 

6211320010 

1.0413 

1.0823 

6211320015 

1.0413 

1.0823 

6211320030 

0.9763 

1.0148 

6211320060 

0.9763 

1.0148 

6211320070 

0.9763 

1.0148 

6211320080 

0.9763 

1.0148 

6211330010 

0.3254 

0.3382 

6211330030 

0.3905 

0.4059 

6211330035 

0.3905 

0.4059 

6211330040 

0.3905 

0.4059 

6211420010 

1.0413 

1.0823 

6211420020 

1.0413 

1.0823 

6211420025 

1.1715 

1.217/ 

6211420050 

1.1715. 

1.2177 

6211420060 

1.0413 

1 .0823. 

6211420070 

1.1715 

1.2177 

6211420080 

1.1715 

1.2177 

6211430010 

0.2G03 

0.2706 

6211430030 

0.2603 

0.2706 

6211430040 

0.2503 

0.2706 

6211430050 

0.2603 

0.2706 

6211430060 

0.2603 

0.2706 

6211430066 

0.2603 

0.2706 

6211430090 

0.2603 

0.270a 

6212101020 

0.2412 

0.2507 

6212102010 

0.9646 

1.0026 

6212102020 

0.2412 

0.2507 

6212200020 

0.3014 

0.3133 

6212900030' 

0.1929 

0.2005 

6213201000 

1.1809 

1.2274 

6213202000 

1.0628 

1.1047 

6213901000 

0.4724 

0.4910 

6214900010 

0.9043 

0.9399 

6216000800 

0.2351 

0.2444 

6216001220. 

0.6752 

0.7018 

6216001720 

0.5752 

0.7018 

6216003800 

1.2058 

1.2533 

6216003910 

1.2058 

1.2533 

6216003920 

1 .2058 

1.2533 

6216004100 

1.2058 

1.2533 

6217100010 

1.0182 

1.0583 

6217100030 

0.2546 

0.2646 

6301300010 

0.8766 

0.9111 

6301300020 

0.8766 

0.9111 

6302100010 

1.1689 

1.2150 

6302211020 

0.8182 

0.8504 

6302211040 

0.8182 

0.8504 

6302212010 

1.1689 

1.2150 

6302212020 

0.8182 

0.8504 

6302212030 

1.1689 

1.2150 

6302212040 

0.8182 

08504 

6302212090 

0.8182 

0.8504 
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IMPORT  Assessment  Table— 

Continued 

(Raw  Cotton  Fiber] 


HTS  classi- 

Conversion 

fication 

factor 

Cents/kg. 

6302222010 

0.4091 

0.4252 

6302222020 

0.4091 

0.4252 

6302311020 

0.8182 

0.8504 

630231)090 

0.8182 

0.8504 

6302312010 

1.T689 

12150 

5302312020 

0.8182 

0.8504 

6302312030 

1.1689 

1.2150 

6302312040 

0.8182 

0.8504 

6302312055 

0.8182 

0.8504 

6302312090 

0.8182 

0.6504 

6302322020 

0.4091 

0.4252 

6302322040 

0.4091 

0.4252 

6302402010 

0.9935 

1.0326 

6302511000 

0.5844 

0.6074 

6302512000 

0.8766 

0.9111 

6302513000 

0.5844 

0.6074 

6302514000 

0.8182 

0.8504 

6302600010 

1.1689 

1.2150 

6302600020 

1.0520 

1.0934 

6302600030 

1.0520 

1.0934 

63029 1C '05 

1 .0520 

1 .0934 

6302910015 

1.1689 

1.2150 

6302910025 

1.0520 

1.0934 

6302910035 

1.0520 

1.0934 

6302910045 

1.0520 

1 .0934 

6302910050 

1.0520 

1.0934 

6302910060 

1.0520 

1.0934 

6303110000 

0.9448 

0.9820 

6303910000 

0.6429 

0.6682 

6303920000 

0.2922 

0.3037 

6304111000 

1.0629 

1.1048 

5304190500 

1.0520 

1 .0934 

6304191000 

1.1689 

1.2150 

6304191500 

0.4091 

0.4252 

6304192000 

0.4091 

0.4252 

6304910020 

0.9351 

0.9719 

6304920000 

0.9351 

0.9719 

6505901540 

1.1810 

1.2275 

6505902060 

a9935 

1 .0326 

65059C2545 

0.5844 

0.6074 

Dated:  July  2a.  1994. 

I.on  llaliiiniya. 

Administratryr. 

IrK  Doc.  94-18879  Filfd  8-:i-0 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart61 
R1N3150-AE88 

Land  Ownersttip  Requirements  for 
Low-Level  Waste  Sites 

AGENCY:  Nucksar  Regulatory 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Nuclear  Regulator)' 
Commission  is  considering  amending  its 
rt'gulalions  to  allow  private  ownership 
of  Low-Level  Radioactive  Waste  facility 


sites  as  an  alternative  to  the  current 
requirement  for  Federal  or  State 
ownership.  Information  to  twelve 
questions  is  requested  to  assist  in 
determining  if  such  a  change  could  be 
made  without  adversely  impacting 
public  health  and  safety. 
DATES:  The  comment  period  expires 
October  3, 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  comments  to:  The 
Secretary  of  ihe  Commission,  U.S. 
Nuclear  Rfi<^iiiatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch. 

Deliver  comments  to:  11555  Rockville 
Pikij,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

Examine  copies  of  comments  recei\cd 
at:  The  NRC  Public  Document  Room, 
2120  L  Street  NW.  [Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATIOfJ  CONTACT; 
Mark  Haisfield,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear- 
Regulatory  Commission,  Washington. 
DC  20555.  tohiphone  (301)  415-0196. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  regulations  for  licL-nsing 
land  disposal  of  radioactive  waste 
n;quiro  that  the  land  must  be  owned  bv 
the  federal  or  State  government 
(§  C1.59(aJ).  This  requirement  was 
issued  to  assure  control  of  the  disposal 
site  after  closure,  and  thereby  reduce  the 
potential  for  inadvertent  intrusion, 
better  ensure  integrity  of  the  site,  and 
facililate  monitoring  of  site 
performance. 

However,  on  June  28.  1993.  the  NRC 
found  acceptable  an  exemption  to  the 
above  land  ownership  requirement  that 
was  granltid  to  Envirocare  of  Utah,  Inc. 
(Envirocaro)  by  the  State  of  Utah  (an 
Agreement  State  ')•  The  State  of  Utah, 
using  the  exemption  provision  in  its 
regulations,  issued  an  exemption  to  the 
land  ownership  requirement  when  it 
issued  a  license  to  Envirocare  on  March 
21,  1991,  for  the  land  disposal  of  low- 
level  radioactive  waste  (LLW).  Under 
the  exemption,  Envirocare  will  remain 
the  property  owner  and  remain 


'  Pur-simnt  to  tlip  Atomir  Energy  Ac!  of  1954.  ds 
diiUMidpd.  th«  Commission  has  the  authority  lo 
ru iiiiquish  part  of  its  regulatory  authority  to  a  Stiiie. 
contingent  upon  making  a  determination  that  the 
.Sidte's  regiilatory  program  is  compatible  with  thr 
Commission's  and  adequate  to  protect  the  piiblit 
health  and  safety.  Twenty  nine  States,  under  fom-.dl 
agreements -with  the  Commission,  have  assumed 
this  recttlatory  nasponsibility-.  Negotiations  v\  ith 
other  S;ates  are  underway. 


responsible  for  the  site  under  the  license 
through  the  100  year  post-closure  period 
(referred  to  as  the  active  institutional 
control  period). 

The  Commission  initially  reviewed 
the  Stale  of  Utah's  exemption  in  April 
1992,  and  determined  that  the  State  of 
Utah  had  not  provided  sufficient 
rationale  for  issuing  the  exemption  to 
the  land  ownership  requirement. 
Subsequently,  the  NRC  proposed,  and 
the  State  of  Utah  and  Envirocare  agreed 
to,  additional  provisions  imposed  by  the 
State  of  Utah  upon  Envirocare. 

The  restrictions  on  the  land  imposed 
by  the  State  of  Utah  were  zoning;  the 
property  for  industrial  waste  and 
writing  a  restrictive  covenant  uhich  was 
added  as  an  annotation  to  the  land 
record.  The  covenant  adds  additional 
restrictions  regarding  future  activities 
and  uses  of  the  land  to  ensure  its 
integrity,  and  remains  in  effect 
indefinitely. 

To  provide  assurance  of  financial 
surely,  the  Slate  of  Utah  required 
Envirocare  to  establish  a  trust  account 
under  the  control  of  tlie  Slate.  The 
disbur.wmenl  of  the  funds  from  the 
account  must  be  approved  by  the  State. 

The  Commission  staff,  in  respon.se  to 
a  2.206  petition  from  I'S  Ecf)logv,  is 
reviewing  whether  llie  State  of  Utah  is 
controlling  Envirocarc's  LLW  site  in  a 
manner  thai  provides  a  substantiallv 
equivalent  level  of  protection  of  the 
public  health  and  safety  as  is  piovided 
by  FiKlcral  or  State  site  ownership.  T\w 
Envirocare  site  may  present  a  special 
case  for  private  ownership.  On  the  other 
hand,  il  is  possible  that  land  use 
controls  could  be  used  at  othi?r  LLW 
sites  without  requiring  govemmtiiil 
ownership;  therefore,  the  Commission  is 
considering  amending  10  CFR  Part  61  lo 
provide  a  generic  basis  for  allowing  the 
use  of  such  controls  as  an  altcmalive  to 
govemment  ownership. 

Specific  Proposal 

The  Commission  is  considering 
dinending  §61.59  lo  allow  private 
owncrsliip  of  a  LLW  disposal  site  undtT 
provisions  similar  to  those  used  for 
Envirocare  by  the  State  of  Utah  as 
discussed  above.  Specifically.  §61.59(;() 
would  be  modified  to  permit  private 
ownership  of  a  LLW  disposal  site, 
provided  that  the  integrity  of  the 
disposal  site  is  ensured  after  closure 

Specific  Considerations 

Ad\  ice  and  recommendations  on  a 
proposed  rule  reflecting  the  fon'going 
and  on  any  other  points  considered 
pertinent  are  invited  from  all  interested 
persons.  Comments  and  supporting 
reasons  are  particularly  requested  on  the 
following  questions: 


39486 


Coi  tim 


n 


l.The 
amendment 
described  i 
facilitate  the 
Radioactive 
amended,  b] 
flexibility  in 
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Would  this 
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Compacts 
inform  us  if 
potential  sit 


or  is  preclut  ed 


ission  considers  that  an 
to  10  CFR  Part  61  as 
this  ANPRM  could 
objectives  of  the  Low-Level 
Waste  Policy  Act  of  1985,  as 
allowing  States  additional 
developing  new  low-level 

'  iraste  disposal  facilities. 

<  hange  be  useful  for  other 
1  sites  or  is  it  likely  that  the 
ion  was  one  of  a  kind?  The 
jpecifically  request 

Agreement  States  to 
Drivate  ownership  for  any 
in  their  region  is  possible 
by  State  laws  or  other 


P 
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provisions. 

2.  Would 
hinder  fut 
facilities? 

3.  Would 
adverse  im 
safetv  and 


his  change  facilitate  or 
urp  licensing  of  LLW 

his  change  have  any 
p  lets  on  public  health  and 
p  otection  of  the 


the:  e 


cnvironmen 

4.  Would 
agency  lose 
disposal  site 
Federal  or  S 

5.  Are 
ownership 
regulated 
restrictive 
hazardous 
Superfund  f 
ownership  i 

6.  How  w 
affect  liabili 

7.  Would 
assuming  li 
alleviated  b 

8.  Would 
Federal  ow 
eliminate 
the  Com  pre 
Response, 
Act  of  V380 
the  site  and 
any  adverse 
and  safety  a 
environmen 


institutiona 

9.  Should 
a  site  owne 
broaden  the 
private  ow 

10.  Shoul 
which  the  li 
termination 
the  land  mij 
ownership? 

11.  If  the 
proposal,  ar  i 
contained  ir 
sufficient? 

12.  Under 
be  transferred 
agencies  at 
termination 
effect  durin 
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EPA-regulated 
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icilities,  where  government 
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uld  private  ownership 
y  for  A  disposal  site? 
Jtates'  concerns  about 
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!  JRC  were  to  implement  this 
the  surety  requirements 
10  CFR  Part  61,  Subpart  E, 
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time  of  license 
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the  active  institutional 
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control  period  (licensee  is  site  owner), 
would  there  be  a  need  for  this  records 
transfer? 

List  of  Subjects  in  10  CFR  Part  61 

Criminal  penalties.  Low-level  waste. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

The  authority  citation  for  this  document 

is:  Sees.  53.  57.  62,  63,  65.  81,  161,  182,  183. 
68  Stat.  930,  932,  933,  935,  948,  953,  954,  as 
amended  (42  U.S.C.  2073,  2077,  2092,  2093, 
2095,  2111.  2201.  2232.  2233);  sees.  202,  206. 
88  Stat.  1244,  1246  (42  U.S.C.  5842,  5846); 
sees.  10  and  14.  Pub.  L.  95-601,^2  Stat.  2951 
(42  U.S.C.  2021a  and  5851). 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  July,  1994. 

For  the  Nuclear  Regulatory  Commission.- 
James  M.  Taylor, 
Executive  Director  for  Operations. 
jFR  Dor.  94-18735  Filed  a-2-^94;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  707 

Truth  in  Savings 

agency:  National  Credit  Union 

Administration.' 

ACTION:  Proposed  rule;  official  staff 

interpretation. 

summary:  The  NCUA  Board  is 
publishing  for  comment  a  proposed 
official  staff  commentary  to  Part  707  of 
the  NCUA  Rules  and  Regulations  (Truth 
in  Savings).  The  commentary  applies 
and  interprets  the  requirements  of  Part 
707  and  is  a  substitute  for  individual 
staff  interpretations.  The  proposed 
commentary  incorporates  much  of  the 
guidance  provided  when  the  regulation 
was  adopted,  and  addresses  additional 
questions  that  have  been  raised  about 
the  application  of  its  requirements. 
DATES:  Comments  must  be  postmarked 
or  posted  on  the  NCUA  electronic 
bulletin  board  by  September  19,  1994. 
ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1775     • 
Duke  Street,  Alexandria.  VA  22314- 
3428. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  S.  Conrey.  Staff  Attorney.  Office 
of  General  Counsel,  telephone  (703) 
518-6540;  William  Ryan.  Compliance 
Officer.  Division  of  Supervision.  Office 
of  Examination  and  Insurance, 
telephone  (703)  518-636Q;  or  Annette 
Moore.  Senior  Analyst.  Division  of 
Supervision.  Region  V.  telephone  (512) 
482-4500.  For  further  information  about 


the  NCUA  Electronic  Bulletin  Board, 
contact  Carey  D.  Savage.  Jr.,  System 
Operator,  Office  of  Public  and 
Congressional  Affairs,  telephone  (703) 
518-6335. 

SUPPLEMENTARY  INFPRMATION: 

(1)  Background 

The  purpose  of  the  Truth  in  Savings 
Act  C'TISA')  (12  U.S.C.  4301  et  seq.)  is 
to  assist  members  in  comparing  share 
and  deposit  accounts  offered  by  credit 
unions.  TISA  requires  credit  unions  to 
disclose  fees,  the  dividend  or  interest 
rate,  tlie  annual  percentage  yield,  and 
other  account  terms  whenever  a  member 
requests  the  information  and  before  an 
account  is  opened.  Fees  and  other 
information  also  must  be  provided  on  • 
any  periodic  statement  the  credit  union 
sends  to  the  member.  Rules  are  set  forth 
for  share  and  deposit  account 
advertisements  and  advance  notices  to 
account  holders  of  adverse  changes  in 
terms.  TlSA  restricts  how  credit  unions 
must  determine  the  account  balance  on 
which  dividends  or  interest  are 
calculated.  TISA  is  implemented  bv  part 
707  of  the  NCUA 's  Rules  and 
Regulations  ("part  707")  (12  CFR  part 
707),  which  becomes  effective  on 
January  1,  1995,  for  most  credit  unions. 
TISA  authorizes  the  issi!ance  of  official 
staff  interpretations  of  the  regulation. 

,The  Board  is  publishing  a  proposed 
commentary  to  Part  707.  The  proposal  is 
designed  to  provide  guidance  to  credit 
unions  in  applying  the  regulation  to 
specific  transactions  and  is  a  substitute 
for,  and  a  supplement  to,  individual 
staff  interpretations.  The  Board- 
■contemplates  updating  the  commentary 
periodically  to  address  significant 
questions  that  arise.  It  is  expected  that 
this  commentary  will  be  adopted  in 
final  form  in  the  fall  of  1994,  with  an 
effective  date  of  the  compliance  date  of 
Part  707.  Due  to  the  special  needs  of 
.small,  nonautomated  credit  unions,  and. 
for  the  reasons  explained  by  the  Board 
in  the  Final  Rule  adopted  at  the  July 
Board  meeting,  the  Board  has  decided  to 
extend  the  compliance  date  of  part  707 
until  January  1,  1996  for  credit  unions 
that  are  not  automated  and  are  under  32 
miHion  in  assets  as  of  December  31. 
1993.  "    • 

(2)  Proposed  Commentary 

The  Federal  Register  notices 
containing  the  regulation  that 
implemented  TISA  and  notices  for 
subsequent  amendments  set  forth  a  large 
amount  of  supplementary  material 
interpreting  the  new  regulation.  (See 
final  rule  published  on  September  27. 
1993  (58  FR  50394),  and  final  rule, 
corrections  and  correcting  amendmetits. 


publislied  on  March  22, 1994  (59  FR 
13435).)  In  large  measure,  the  proposed 
commentary  incorporates  the 
supplementary  material  from  those 
nilemakings,  and  reflects  the  views 
expressed  therein  without  substantive 
change.  A  number  of  issues  that  have 
arisen  since  the  publication  of  the 
regulation  have  also  been  addressed. 
On  December  6. 1993.  the  Federal 
Reserve  Board  ("FRB")  pubfished  a 
proposal  to  amond  the  regulation's  rules 
for  calculating  the  annual  percentage 
yield  for  accounts  that  pay  dividends  or 
interest  prior  tamaturity  (58  FR  64190). 
(See  also  the  notice  extending  the 
comment  period  published  on  January 
13. 1994.  59  FR  1921.)  Thfs  FRB. 
proposed  rule  was  withdrawn  on  May 
11.  1994  (59  FR  24376).  \n  its  place,  a    - 
new  FRB  proposed  rule  was  published 
on  May  11. 1994  (59  FR  24378),  as 
.amended  on  July  11, 1994  (59  FR 
35271),  The  FRB  amendments  focus  on 
two  issues:  a  desire  for  the  annual 
percentage  yield  to  reflect  the  time 
value  of  money,  and  the  concern  of 
compliance  costs  and  the  impact  on 
depository  institutions  if  the  proposed 
rules  is  adopted.  The  comment  period 
oil  the  May  11  and  July  11  FRB 
proposed  rules  has  been  extended  until 
September  6, 1994.  Credit  unions  are 
encouraged  to  sent  comments  to  the 
IlvB.  For  further  information  on  the  FRB 
proposed  amendments  credit  unions 
may  contact  Jane  Ahrens,  Senior 
Attorney.  Kyung  Cho  or  Kurt 
Scliumacher.  Staff  Attorneys.  Division 
of  Consumer  and  Community  Affairs, , 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412.  The  NCUA  Board  is  delajing 
action  regarding  any  adoption  of  similar 
amendments  ta  part  707  until  the 
completion  of  the  FRB's  rulemakings. 
The  NCUA  proposed  commentary  is 
derived  from  the  one  proposed  by  the 
I'RB  and  from  information  provided  in 
the  supplementary  information  to 
NCUA's  final  Truth  in  Savings  rule,  part 
707  of  the  NCUA  Rules  and  Regulations. 
The  proposed  commentary  also  reflects 
NCUA  staffs  understanding  of  the 
FRB's  interpretations  which  have  not 
lioen  publicly  published.  The  proposed 
commentary,  for  the  most  part,  does  not 
repeat  information  provided  in  part  707. 
We  believe  the  proposed  commentary  is 
self-explanatory  and  not  in  need  of 
further  supplementary  information.  Due 
to  the  fact  that  most  credit  unions  will 
not  have  to  comply  with  part  707  until 
1995.  NCUA  is  in  the  unusual  position 
of  promulgating  a  commentary  before 
experiencing  the  implementation  of  the 
rule  which  is  explained  in  the 
cimimentary.  However,  the  NCUA  Board 
h»'lievcsthat  it  will  be  of  assistance  to 


credit  union  members  and  potential 
members,  credit  unions,  credit  union 
supervisors  and  regulators,  the  NCUA. 
and  other  interested  parties  to  have  a 
commentary  finalized  before  the 
compliance  date  of  parr707  to  aid  in 
compliance  of  this  new,  technical 
regulation  required  by  Congress. 
Therefore,  NCUA  requests  the  assistance 
of  allinterested  parties  in  ensuring  that 
the  commentary  address  the  most 
generally  asked  questions  and  concerns 
that  credit  union  members  and  potential 
members,  credit  unions,  and  other 
interested  parties  might  have  regarding 
Truth  in  Savings  and  part  707.  To  a 
great  extent,  the  final  commentary  to  be 
issued  by  NCUA  will  reflect  the 
questions,  concerns,  and  comments  that 
are  generated  by  this  proposed 
commentary.  NCUA  solicits  comments 
on  any  aspect  of  part  707  that  may  be 
addressed  by  a  commentary  which  may 
provide  assistance  to  credit  unions  in 
complying  with  TISA  and  part  707, 
providing  an  easily  accessible,  safe 
harbor  for  credit  unions,  while 
observing  the  letter,  spirit  and  intent  of 
TISA.  In  providing  comments  on  this 
proposal,  NCUA  reminds  commenters 
that  TISA  requires  NCUA's  regulation  to 
be  substantially  similar  to  Regulation 
DD  (12  CFR  230),  the  FRB's  Truth  in 
Savings  regulation,  except  that  NCUA 
may  take  into  account  the  unique  nature 
of  credit  unions  and  the  limitations 
under  which  credit  unions  pay 
dividends.  Commenters  are  asked  to 
direct  their  comments  not  to  the  rule  ( 1 2 
CFR  §§  707.1-707.9)  or  Appendices  A 
and  B  to  part  707,  but  to  how  the  rule 
and  its  appendices  can  best  be 
implemented  and  complied  with  by 
credit  unions. 

List  of  Subjects  in  12  CFR  Part  707 

Advertising.  Credit  unions,  Consumer 
protection,  EXeposit  accounts.  Interest. 
Interest  rates,  'Truth  in  savings. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposed  to  amend 
1 2  CFR  part  707  as  follows: 

PART  707— TRUTH  IN  SAVINGS 

1.  The  authority  citation  for  part  707 
would  continue  to  read  as  follows: 

Autbority:  12  U.S.C.  4311. 

2.  Part  707  would  be  amended  by 
adding  a  new  Appendix  C  to  Part  707 — 
Official  Stafl^  Interpretations  to  read  as 
follows: 

Appendix  C— Official  Staff 
Interpretations 

Introduction 

\.  Official  status.  This  commentary  is  the 
vehicle  by  which  the  staff  of  the  Office  of 


General  Counsel  of  the  National  Credit  LTnion 
Administration  issues  official  staff 
intLTpretations  of  Part  707  of  the  NCUA  Rules 
and  Regulations.  Good  faith  compliance  with 
this  commentary  affords  protection  tro.Ti 
liability  under  seaion  271(0  of  the  Truth  in 
Savings  Act  ("TSLV).  12  U.S.C  §4311. 

Section  707.1 — Authority,  purpose,  coveragi;. 
and  effect  on  state  laws. 

(cl  Coverage 

1.  Foreign  applicability.  Part  707  apjilies  to 
all  credit  unions,  whether  slate  or  federally 
chartered,  that  offer  share  and  deposit 
accounts  to  residents  (including  resident 
aliens)  of  any  stale  as  defined  in  §  "07.2(vJ 
and  that  offer  accounts  insurable  by  the 
Niilional  Credit  Union  Share  Insurance  Fund 
( 'NCUSIF")  whether  or  not  such  accounts 
are  insured  by  the  NCUSIF.  Corporate  credit 
unions  designated  as  such  bv  NCUA  under 
12  CFR  §  704.2  (definition  of  "corporate 
credit  union")  are  exempt  from  part  707. 

2.  Persons  who  advertise  accounts.  Persou."! 
who  advertise  accounts  are  subject  to  the 
advertising  rules.  This  includes  agent  and 
agented  accounts,  such  as  a  member  who 
subdivides  interests  in  a  jumbo  term  rhare 
certificate  account  for  sale  to  other  parties  or 
among  members  who  form  a  certificate 
account  investment  club.  For  example,  if  a 
share  broker  places  an  advertisement  that 
offers  members  a  dividend  in  an  account  at 

a  cred"!!  union,  the  advertising  rules  apply  to 
the  advertisement,  whether  the  account  is 
held  by  the  broker  or  directly  by  the  member. 

3.  Preemption  of  state  lows.  State  laws  are 
preempted  to  the  extent  they  impose 
requirements  that  are  inconsistent  with  TISA 
and  part  707.  If  credit  union  officials  or 
memljers  are  concerned  as  to  whether  st.ite 
law  reqiiirenients  are  pi^eempted.  ihey  mav 
write  to  NCUA's  Office  of  CTeneral  Counsel 
requesting  a  preemption  determination. 
VVrilten  preemption  requests  should  cite  (or 
include  a  copy  of)  the  allegedly  inconsistent 
state  law,  demonstrate  the  inconsistency  with 
TISA  and  part  707  and  the  burden  on  credit 
unions,  and  formally  requi^st  a  preemption 
detennination. 

Section  707.2— Definitions. 

la)  Account 

1.  Cox-ervd  accounts.  Examples  of  .nccounts 
subject  to  the  regulation  arc: 
Dividend-bearing  or  interest-bearing  accounts 
Non-dividend-bearing  or  non-inlerest-bcaring 

accounts 
Accounts  opened  as  a  condition  of  ubtaiui:ig 

a  credit  card 
Escrow  accounts  with  a  coiisu.iier  purpose, 

such  as  an  account  estoblished  by  a 

member  to  escrow  rental  payments. 

pending  resolution  of  a  dispute  with  the 

raemlwr's  landlord 
Accounts  held  by  a  parent  or  custodian  for 

a  minor  under  a  state's  Uniform  Gift  to 

Minors  Act  (or  Uniform  Transfws  to 

Minors  Act) 
Individual  retirement  accounts  |IRA«)  and 

simplified  employee  pension  (5>EP) 

accounts 

Examples  of  accounts  not  subject  to  Uie 
regulation  are: 
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pen:  ion 


tie! 
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Mortgage  escrow 
and  property 

Accounts  esta 
disbursements 

Trust  accounts 
retirement 
employee 

Accounts  opene* 
of  a  decedent' 

Accounts  of  indi 
as  sole 

Certificates  of  in 
unions  borrow 
through  a 
sets  forth  the 
repayment  of 
federal  credit 
701.38.  Such 
shares  in  a  ere  I 
by  part  707. 

2.  Other  in 
does  not  apply  t( 
union.  Examples 

Government 
.Mutual  funds 
Annuities 
Securities  or  obi 
Contractual  arra 

agreements,  -in 

bankers  accept  i 
Purchases  of  U.S 

credit  union 
Services  offered 

plan  or  a  credi 

(CUSO) 

3.  Unincoq 
accounts.  An 


accounts  for  collecting  taxe.-? 

surance  premiums 
bli^hed  to  make  periodic 

on  construction  loans 
cither  than  individual 
accpunts  (IRAs)  and  simplified 
(SEP)  accounts 

by  an  executor  in  the  name 

estate 

'iduals  operating  businesses 


:  proprie  tors 

lebtedness.  Some  credit 
funds  from  their  members 
certlicate  of  indebtedness  that 
t^rms  and  conditions  of  the 
borrowing,  such  as 
nions  do  through  12  CFR 
account  does  not  represent 
it  union  and  is  not  covered 


ves^nents.  The  term  "account" 
all  products  of  a  credit 
of  products  not  covered  are: 

securities 


nations  of  a  credit  union 
I  gements  such  as  repurchase 
erest  rate  swaps,  and 

nces 

Savings  Bonds  through  a 

hrough  a  group  purchasing 
union  service  organization 


an  unincorpora 
persons  is  a  con 
is  primarily  for  a 
following 
The  credit  union 
of  the  person 
as  to  whether 
business  or  no  i 
Whether  the 
which  would  i 
for  the  accoun 
held  by  a  reli 
payroll  obligiil 
regulation. 
Examples  of  u 
associations  are 
leagues,  and  chi 
Accounts  of  sue 
after  the  compli; 
covered  by  part 
existence  prior 
707  are  not  cove 
association 
that  it  would  lik( 
account  disci 
notified  by  such 
begin  complying 
this  rule  for  su' 
applicable,  such 
change-in-terms 
period  of  time 
union  would  be 


t( 


led 


I  mem  lers 


osu  ■es. 


;  regarc  ing 


dng 


provisions 
members,  inclu 
credit  union's  o 
notifies  the  credi 
periodic  stateme  it 
compliance  date 


■pon  ted  nonbusiness  association 
acrpunt  held  by  or  offered  to 
association  of  natural 
siimer  account  if  the  account 
nonbusiness  purpose.  The 
factorsjmay  be  considered: 

may  rely  on  the  declaration 
presenting  the  association 

account  is  held  for  a 
business  purpose, 
assdciation  has  paid  employees, 
idicate  a  business  purpose 
For  example,  an  account 
organization  that  has 
ons  is  not  covered  bv  the 


t  ie  i 


g  3US  ( 


■  0 


:07 


incorporated  nonbusiness 
ftball  teams,  bowling 
ch  and  school  groups, 
organizations  opened  on  or 
ice  date  of  part  707  are 

Such  accounts  in 
the  compliance  date  of  part 
unless  one  of  the 
notifies  the  credit  union 
to  receive  applicable 

If  the  credit  union  is 
n  organization,  it  must 
with  the  requirements  of 

uent  disclosures  as 
IS  periodic  statements  and 
lotices,  within  a  reasonable 

notification.  A  credit 
iquired  to  comply  with  the 
notices  to  existing 
full  disclosures  at  the 
ion,  if  the  association 
union  prior  to  the  first 
mailing  after  the 
af  part  707. 


bs  !q 


af  er 


4.  Options.  All  accounts  are  either  fixed- 
rate  or  variable-rate  accounts. 

lb)  Advertisement 

1.  Coverage.  Advertisements  include 
commercial  messages  in  visual,  oral,  or  print 
media  that  invite,  offer,  or  otherwise 
announce  generally  to  members  and  potential 
members  the  availability  of  member  accounts 
such  as: 

Telephone  solicitations 
Messages  on  automated  teller  machine 

(ATM)  screens 
Messages  on  a  computer  screen  in  a  credit 

union's  lobby  (including  any  printout) 
Messages  in  a  newspaper,  magazine,  or 

promotional  flyer  or  on  radio  or  television 
Messages  promoting  an  account  that 
provided  along  with  information  about  the 
member's  existing  account  at  a  credit 
union,  such  as  on  the  periodic  statement 
Examples  of  messages  that  are  not 
advertisements  are: 

Rate  sheets  published  in  newspapers, 
periodicals,  or  trade  journals,  provided  the 
credit  union  (or  share  and  deposit  broker 
that  offers  accounts  at  the  credit  union) 
does  not  pay  a  fee  to  have  the  infonnation 
included 

Telephone  conversations  initiated  by  a 
member  or  potential  member  about  an 
account 

An  in-person  discussion  with  a  member 
about  the  terms  for  a  specific  account 

Information  provided  to  members  about  their 
existing  accounts,  such  as  on  IRA 
disbursements  or  notices  for  automatically 
renewable  term  share  accounts  sent  before 
renewal 

(r)  Annual  Percentage  Yield. 

1.  General.  The  annual  percentage  yield 
(APY)  is  required  for  disclosures  for  new 
accounts,  oral  responses  to  inquiries  about 
rates;  disclosures  provided  upon  request; 
disclosures  for  existing  members  (if  the  credit 
union  chooses  to  provide  full  disclosures 
instead  of  the  shorter  periodic  statement 
notice);  notices  prior  to  the  maturity  of  a  term 
share  account,  if  known  at  the  time  the  notice 
is  sent,  and  in  advertising.  The  annual 
percentage  yield  shows  the  total  amount  of 
dividends  on  an  assumed  principal  amount 
as  a  percentage  of  the  principal,  based  on  the 
dividend  rate  and  frequency  of  compounding 
for  a  365  day  period  (for  accounts  such  as 
share  or  share  draft  accounts)  or  for  the  term 
of  the  account  for  term  share  accounts.  The 
annual  percentage  yield  assumes  the 
principal  amount  remains  in  the  account  for 
365  days  or  for  the  term  of  the  account. 

2.  Hoiv  Annual  Percentage  Yield  differs 
from  Annual  Percentage  Yield  Earned.  The 
annual  percentage  yield  (APY)  differs  from 
the  annual  percentage  yield  earned  (APYE). 
The  annual  percentage  yield  earned  is 
required  for  periodic  statements  only.  The 
annual  percentage  yield  earned  shows  the 
total  amount  of  dividends  earned  for  the 
dividend  or  statement  period  as  a  percent  of 
the  actual  average  daily  balance  in  the 
member's  account.  Unlike  the  annual 
percentage  yield,  the  annual  percentage  yield 
earned  is  affected  by  additions  and 
withdrawals  during  the  period.  The  annual 
percentage  yield  and  the  annual  percentage 


yield  earned  must  be  calculated  according  to 
the  formulas  provided  in  Appendix  A  to  this 
rule. 

Id)  Average  Daily  Balance  Method. 

1.  General.  One  of  the  two  required 
methods  (the  daily  balance  is  the  other)  of 
determining  the  balance  upon  which 
dividends  must  be  paid.  The  average  daily 
balance  method  requires  the  application  of  a 
periodic  rate  to  the  average  daily  balance  in 
the  account  for  the  average  daily  balance 
calculation  period.  The  average  daily  balance 
is  determined  by  adding  the  full  amount  of 
principal  in  the  account  for  each  day  of  th'' 
period  and  dividing  that  figure  by  the 
number  of  days  in  the  period. 

(e)  Board. 

1.  Genern/.  The  N'CUA  Board. 

If)  Bonus.  - 

1.  General.  Bonuses  include  items  of  vaiue 
offered  as  incentives  to  members,  such  as  an 
offer  to  pay  the  final  installment  deposit  fur 
a  holiday  club  account.  Bonuses  do  not 
include  the  payment  of  dividends  (inchuiir..;; 
extraordinary  dividends),  the  waiver  of 
reduction  of  a  fee,  the  absorption  of 
expenses,  non-dividend  membership 
benefits,  or  other  consideration  aggregating 
SI  0  or  less  pnr  year. 

2.  Examples.  The  following  are  examples 
of  bonuses. 

A  credit  union  offers  S25  to  potential 
members  for  becoming  a  member  and 
opening  an  account.  The  S25  could  be 
provided  by  check,  cash,  or  direct  deposi;. 

A  credit  union  offers  S25  to  a  member  with    ■ 
only  a  regular  share  account  to  open  a 
share  draft  account.  The  S25  could  be 
provided  by  check,  cash,  or  direct  dupos:l. 

A  credit  union  offers  a  portable  radio  with  a 
value  of  S20  to  members  and  potential 
members  for  opening  a  share  draft  account. 
The  following  are  examples  of  items  thrit 

are  no/ bonuses: 

Discount  coupons  distributed  by  credit 
unions  for  use  at  restaurants  or  stores. 

A  credit  union  offers  S25  to  a  parent  or 
custodian  if  the  parent  or  custodian  opcr.s 
an  account  for  a  minor.  The  S25  is  not  a 
bonus  because  the  parent  or  custodian  is 
not  opening  the  account  in  his  or  her  ow  n 
name. 

A  credit  union  offers  S20  to  any  member  if 
the  member  is  responsible  for  convincing 
a  potential  member  to  open  an  account.   - 
The  S20  is  not  a  bonus  because  the  $20  is 
not  paid  to  the  individual  opening  the 
account.  Any  item,  including  cash,  given 
or  offered  to  a  third  party  in  exchange  for 
a  member  or  potential  member  opening  (or 
a  member  renewing  or  adding  to)  an 
account  is  not  a  bonus. 

A  credit  union  offers  S25  to  a  member  if  the 
member  if  the  member  can  locate  his  name 
in  the  body  of  a  newsletter. 

Life  savings  benefits.  Many  credit  unions 
offer  life  savings  benefits  to  beneficiaries  of 
deceased  members.  Because  the  benefit 
accrues  to  a  third  party,  such  life  savings 
plans  offered  are  not  bonuses. 

3.  De  minimis  rule.  Items  with  a  de 
minimis  value  of  SlO  or  less  are  not  bonuses. 
Credit  Unions  may  rely  on  the  valuation 
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standard  used  by  the  Internal  Revenue 
Service  (IRS)  to  determine  if  the  value  of  the 
item  is  de  minimus.  (See  26  CFR  §  1.6049- 
5(a)(2),  which  discusses  the  fair  market  value 
of  property  received.)  Items  required  to  be 
reported  by  the  credit  union  under  IRS  rules 
are  bonuses  under  this  regulation. 

Examples  of  items  that  are  not  bonuses  are: 
Disability  insurance  premiums  that  are  not 

connected  to  a  loan  account  paid  by  the 

credit  union  in  an  amount  SlO  or  less  per 

year 
Any  insurance  premiums  paid  by  the  credit 

union  in  connection  with  a  loan  account 
Coffee  mugs,  T-shirts  or  other  merchandise 

with  a  market  value  of  SlO  or  less  per  year 

4.  Aggregation.  Credit  unions  must 
aggregate  per  account  per  calendar  year  any 
items  given  to  a  member  that  are  individually 
valued  at  SlO  or  less  and  must  consider  them 
to  be  a  bonus  if  their  aggregate  value  exceeds 
SlO. 

5.  Waiver  or  reduction  of  a  fee  or 
absorption  of  expenses.  Bonuses  do  not 
include  value  received  by  members  through 
the  waiver  or  reduction  of  fees  for  credit 
union-related  services  (even  if  the  fees 
waived  exceed  SlO),  such  as  the  following: 
Waiving  a  safe  deposit  box  rental  fee  for  one 

year  for  members  who  open  a  new  account 
Waiving  fees  for  travelers  checks  for 

members 
Nondiscriminatorily  waiving  all  fees  for  a 

particular  class  of  members,  such  as 

seniors  or  minors 
Discounts  on  interest  rates  charged  for  loans 

at  the  credit  union 
Rebates  of  loan  interest  already  paid  by  a 

member 
Discounts  on  application  fees  charged  for 

loans  at  the  credit  union 

6.  Non-dividend  membership  benefits. 
Such  benefits  are  not  bonuses  because  they 
are  sporadic  in  nature,  often  difficult  to 
value,  and  providing  non-dividend 
membership  benefits  is  a  long-.standing 
unique  credit  union  practice.  (See 
commentary  to  §  707. 2(r)  for  e.xamples  of 
such  benefits.) 

(g)  Credit  union. 

1.  General.  Includes  credit  unions  in  the 
United  States,  Puerto  Rico,  Guam,  U.S.  Virgin 
Islands,  and  U.S.  territories.  Applies  to  credit 
unions  whether  or  not  the  accounts  in  the 
credit  union  are  federally,  state,  or  privately 
insured,  or  uninsured. 

(h)  Daily  balance  method. 

1.  General.  One  of  the  two  required 
methods  (the  average  daily  balance  is  the 
other)  of  determining  the  balance  upon 
which  dividends  must  be  paid.  The  daily 
balance  method  requires  the  application  of  a 
daily  periodic  rate  to  the  full  amount  of 
principal  in  the  account  each  day. 

ai  Dividend  and  dividends. 

1.  General.  Member  savings  placed  in  share 
accounts  are  equity  investments,  and  the 
returns  earned  on  these  accounts  are 
dividends.  Federal  credit  unions  may  only 
offer  dividend-t)earingand  non-dividend- 
bearing  share  accounts.  State-chartered  credit 
unions  may  offer  both  share  and  deposit 
accounts  if  permitted  by  state  law.  Dividends 


exclude  the  payment  of  a  bonus  or  other    ■ 
consideration  worth  SlO  or  less  given  during 
a  year,  the  waiver  or  reduqtion  of  a  fee,  the 
absorption  of  expenses,  non-dividend 
membership  benefits,  and  extraordinary 
dividends. 

2.  Procedure.  Dividends  may  be  viewed  as 
a  portion  of  the  available  current  and 
undivided  earnings  of  the  credit  union  which 
is  set  apart,  after  required  transfers  to 
reserves,  by  valid  act  of  the  board  of 
directors,  for  distribution  among  the 
members.  As  a  matter  of  legal  procedure, 
members  are  not  entitled  to  dividends  until 
the  following  steps  are  completed:  (1)  the 
board  of  the  credit  union  develops  a 
nondiscriminatory  dividend  policy,  by 
establishing  dividend  periods,  dividend 
credit-determination  dates,  dividend 
distribution  dates,  any  associated  penalties 
(if  applicable),  and  the  method  of  dividend 
computation  for  each  type  of  share  account; 
(2)  the  provision  for  required  transfers  to 
reserves  are  made;  (3)  sufficient  and  available 
prior  and/or  current  earnings  are  available  at 
the  end  of  the  dividend  period;  (4)  the  board 
formally  makes  a  dividend  declaration  in 
accordance  with  the  credit  union's  dividend 
policy;  and  (5)  dividends  must  be  paid  to 
members  by  a  credit  to  the  appropriate  share 
account,  payment  by  share  draff  or  by  a 
combination  of  the  two  methods. 

3.  When  available.  Legally,  it  is  the 
declaration  of  the  dividend  itself  which 
creates  the  dividend  and  the  member  has  no 
right  to  receive  a  dividend  until  it  is  so 
declared.  The  decision  of  when  to  declare 
dividends  lies  within  the  official  discretion 
of  each  credit  union's  board  of  directors  and 
cannot  be  abrogated  by  contract.  An 
agreement  to  pay  dividends  on  a  share 
account  is  interpreted  not  as  an  obligation  to 
pay  the  stipulated  dividends  absolutely  and 
unconditionally,  but  as  an  undertaking  to  pay 
them  out  of  the  earnings  when  sufficiently 
accumulated  from  which  dividends  in 
general  are  properly  payable.  "Prospective 
rates"  are  rales  set  in  good  faith  in  advance 
of  the  close  of  a  dividend  period,  that  niav 

be  altered  if  sufficient  funds  are  not 
available,  or  in  the  event  of  a  superseding 
event,  such  as  a  significant  fluctuation  in 
market  rales,  natural  disaster  or  emergency 
that  alters  the  assumptions  under  which  the 
"prospective  rates"  were  made.  "Prospective 
rates"  may  also  be  referred  to  as  "projected 
rates"  or  similar  wording,  but  not  as 
"estimated  rates."  (See  commentary  to 
§  707.3(b)(2),  prohibiting  use  of  estimates). 
4.  Referencing.  Except  where  specifically 
stated  otherwise,  use  of  the  term  "share"  in 
part  707,  as  in  "share  account,"  also  refers  to 
"deposit,"  as  in  "deposit  account,"  where 
appropriate  (for  interest-bearing  or  non- 
interest-bearing  deposit  accounts  at  some 
state-chartered  credit  unions). 

(j)  Dividend  declaration  date. 

1.  General.  One  means  of  disclosing 
dividend  rate  information  is  to  disclose  the 
dividend  rate  earned  on  the  account  for  the 
previous  dividend  period.  The  term 
"dividend  declaration  date"  is  used  to  define- 
the  date  that  the  board  of  directors  of  a  credit 
union  declares  a  dividend  for  the  preceding 
dividend  period.  Credit  unions  are  cautioned 


that  the  "dividend  declaration  date"  (the  date 
dividends  are  legally  declared  and  earned) 
and  the  "dividend  distribution  date"  (the 
date  dividends  are  credited  to  an  account) 
may  differ. 

(kj  Dividend  period. 

1.  General.  The  dividend  period  is  to  be  set 
by  a  credit  union's  board  of  director's  for 
each  account  type,  e.g.,  regular  share,  share 
draft,  money  market  share,  and  term  share. 
The  most  common  dividend  periods  are 
weekly,  monthly,  quarterly,  semiannually, 
and  annually.  Dividend  periods  need  not 
agree  with  calendar  months,  e.g..  a  monthly 
dividend  period  could  begin  March  15  and 
end  April  14. 

(1)  Dividend  rate. 

1.  General.  The  dividend  rate  does  not 
reflect  compounding.  Compounding  is 
reflected  in  the  "annual  perccnt.ige  vield" 
definition. 

2.  Referencing.  Except  where  specifically 
stated  otherwise,  use  of  the  term  "dividend 
rate"  in  part  707  also  refers  to  "interest  rate," 
where  appropriate  (for  interest-bearing  and 
non-interest-bearing  deposit  accounts  at 
some  state-chartered  credit  unions). 

(m)  Extraordinary  dividends. 

1.  General.  Extraordinary  dividends  are 
commonly  referred  to  among  credit  unions  as 
"bonus  dividends."  The  definition 
encompasses  all  irregularly  scheduled  and 
declared  dividends,  and  as  dividends, 
extraordinary  dividends  are  exemjit  from  the 
"bonus"  disclosure  requirements. 
Extraordinary  dividends  do  not  have  to  be 
disclosed  on  account  disclosures,  but  the 
dollar  amount  of  an  extraordinary  dividend 
credited  to  the  account  during  the  statement 
period  does  have  to  be  separately  disclosed 
on  the  periodic  statement  for  the  dividend 
period  during  which  the  extraordinary 
dividends  are  earned. 

In)  Fixed-rate  account. 

1.  General.  Includes  all  accounts  in  which 
the  credit  union,  by  contract,  gives  at  least  30 
days  advance  written  notice  of  decreases  in 
the  dividend  rate  or  Ijiterest  rate.  Thus,  credit 
unions  can  decrease  rates  only  after 
providing  advance  written  notice  of  rate 
decreases,  e.g.,  a  "change-in-terms  nolicts" 

(ol  Grace  period. 

1.  General.  A  period  after  n'.atiirily  of  on 
automatically  renewing  tenn  share  account 
during  which  the  member  may  withdraw 
funds  without  being  assessed  a  penalty.  Use 
of  a  "grace  period"  is  discretionary,  not 
mandatory.  This  definition  does  not  refer  to 
the  "grace  period"  account,  which  is  a 
synonym  for  "federal  rollback  method"  or 
"in  by  the  10th"  accounts,  which  are 
prohibited  by  TIS.\  and  part  707. 

I  pi  Interest. 

1.  General.  Member  .savings  placed  in 
deposit  accounts  are  debt  investments,  and 
the  return  earned  on  these  accounts  is 
interest.  Federal  credit  unions  are  not 
authorized  to  offer  any  interest-bearing 
deposit  accounts.  State-chartered  credit 
unions  may  offer  both  share  and  deposit 
accounts  if  permitted  by  state  law.  Interest 
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preauthorized  electronic  fund  transfers  to  the 
account  (as  defined  in  12  CFR  §  205.2(j)), 
such  as  an  account  credited  by  direct  share 
and  deposit  of  social  security  payments. 
Accounts  that  permit  access  by  other 
electronic  means  are  not  "passbook 
accounts,"  and  any  statements  that  are  sent 
four  or  more  times  a  year  must  comply  with 
the  requirements  of  §  707.6. 

(I)  Periodic  statement 

1.  General.  Passbook  and  term  share 
accounts  are  exempt  from  jjeriodic  statement 
requirements. 

2.  Examples.  Periodic  statements  do  not 
include: 

Additional  statements  provided  solely  upon 

reque.st 
Information  provided  by  computer  through 

home  electronic  credit  union  services 
General  service  information  such  as  a 

quarterly  newsletter  or  other 

correspondence  that  desaibcs  available 

services  and  products 

3.  Regulation  E interplay.  Cnniit  unions 
need  not,  but  may  treat  any  Rt-gulation  E 
statements  as  periodic  statements  for  part  707 
purposes.  For  credit  unions  that  choose  not 
to  treat  Regulation  E  activity  statements  as 
p.irt  707  periodic  statements,  the  quarterly 
periodic  statement  must  reflect  the  annual 
percentage  yield  earned  and  dividends 
earned  for  the  full  quarter.  However,  credit 
unions  choosing  this  option  need  not 
redisclose  fees  already  disclosed  on  an 
interim  Regulation  E  activity  statement  on 
the  quarterly  periodic  statement.  For  credit 
unions  that  choose  to  treat  Regulation  E 
activity  statements  as  part  707  periodic 
statements,  the  Regulation  E  statement  must 
meet  all  part  707  requirements. 

4.  Account  status  information.  Credit 
unions  may  provide  the  account  number,  the 
type  of  account,  and  balance  infonnation  for 
an  account  on  a  periodic  statement  given  for 
another  account.  This  allows  members  to 
receive  information  on  their  accounts  either 
not  covered  by  the  periodic  statement 
disclosure  requirements  (passbook  and  term 
share  accounts)  or  accounts  on  different 
statement  cycles  (e.g.,  "status  information" 
could  be  provided  on  a  share  draf^  monthly 
periodic  statement  for  a  share  money  market 
account  on  a  quarterly  periodic  statement 
cycle).  However,  providing  information  other 
than  the  balance  in  an  account  (such  as 
dividend  rate  or  annual  percentage  yield 
earned  information)  would  require  the  credit 
union  to  give  full  disclosures  for  the  "status 
information"  account  on  the  piggybacked 
statement.  (See  commentary  to  §  707.6(a)). 

5.  Use  of  ledger  and  collected  balance  to 
calculate  Annual  Percentage  Yield  Earned. 
Ledger  balance  means  the  record  of  the 
balance  in  a  member's  account,  as  per  the 
credit  union's  records.  (The  ledger  balance 
may  reflect  additions  and  deposits  for  which 
the  credit  union  has  not  yet  received  final 
pavTnent).  Collected  balance  means  the 
record  of  balance  in  a  member's  account 
reOecting  collected  funds,  that  is,  cash  or 
checks  deposited  in  the  credit  union  which 
have  been  presented  for  payment  and  for 
which  payment  has  actually  been  received. 
(See  Regulation  CC.  12  CFR  §  229.14).  The 
method  used  by  a  credit  union  to  accrue  or 


pay  dividends  or  interest  on  noncash 
deposits  must  be  the  same  method  used  to  • 
determine  the  annual  percentage  yield 
earned.  For  example,  a  credit  union  using  ihe 
collected  balance  method  must  use  the 
collected  balance  method  to  determine  the 
annual  percentage  yield  earned. 

Ill)  Potential  member. 

1.  General.  A  potential  member  is  a  naltir.il 
person  eligible  for  membership  in  a  credit 
union,  who  has  not  yet  taken  the  steps 
necessary  to  make  himself  or  herself  a 
member.  The  term  also  includes  natural 
person  nonmembers  eligible  to  hold  accounts 
in  a  credit  union  pursuant  to  relevant  federal 
or  st.Tte  l.nw. 

2.  Verification  of  eligibility.  All  credit 
unions  Should  have  sound  written 
prtx;edures  in  place  to  identify  those  eligible 
for  membership.  If  these  procedures  include 
verification  measures,  such  as  an  .npplicotion 
process,  verification  telephone  call  or  letter 
to  an  employer  or  association  within  the  ficTd 
of  membership,  witnessing  by  an  existing 
member,  or  similar  procedure,  then  the  credit 
union  may  first  verify  the  membership 
eligibility  of  a  potential  member  before 
sending  account  disclosures  or  other 
information  to  the  potential  member.' This 
process  of  verifying  a  member's  eligibility 
status,  making  a  recommendation  for 
membership,  and  providing  arxount 
disclosures  should  be  completed  within  20 
calendar  days. 

3.  Nonmembers.  Within  its  sole  discretion, 
the  board  of  directors  of  a  credit  union  may 
provide  TISA  disclosures  to  nonmembers 
who  are  ineligible  for  membership  or  to  hold 
an  accfjunt  at  the  credit  union.  If  disclosures 
are  made  to  such  nonmembers.  it  is  the 
position  of  the  Board  that  no  civil  liability 
can  accnie  to  the  credit  union  for  any  errors 
in  such  disclosures.  (See  commentary  to 

§  707.3(d)). 

Iv)  Slate 

1.  General.  Territories  and  possessions 
include  American  Samoa,  Guam,  the  Mari;ii;a 
Islands,  and  the  Marshall  Islands. 

(w)  Stcppcd-rote  account 

v.  General.  Slepped-rate  accounts  are  those 
accounts  in  which  two  or  more  dividend 
rates  (known  at  the  time  the  account  is 
opened)  will  take  effect  in  succeeding 
periods. 

2.  Example.  An  example  of  a  stcpped-rate 
account  is  a  one-year  term  share  certificate 
account  in  which  a  5.00%  dividend  rate  is 
paid  for  the  first  six  months,  and  5.50'yo  for 
the  second  six  months. 

(x)  Term  share  account 

1.  Relation  to  Regulation  D.  Regulation  D 
permits,  in  limited  circumstances,  the 
withdrawal  of  funds  without  penalty  during 
the  first  six  days  after  a  "time  depwsit"  is 
opened.  (See  12  CFR  §  204.2(cj(l)(i).) 
VVithdrawals  without  penalty  from  a  term 
share  account  made  in  accordance  with 
Regulation  D  do  not  disqualify  the  account 
fropi  being  a  term  share  account  for  purposes 
of  this  regulation,  such  as  withdrawals  upon 
the  death  of  the  member,  or  within  a  "gra<  e 
period"  for  automatically  renewable  term 
share  arc:ounts. 
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2.  Club  accounts.  Club  accounts,  including 
Christmas  club,  holiday  club,  and  vacation 
club  accounts  may  be  either  term  share  or 
regular  share  accounts,  depending  on  the 
terms  of  the  account. 

a.  Term  share  club  accounts. 

i.  General.  A  club  account  may  be  a  term 
share  account  if  it  has  the  following 
characteristics: 

It  has  a  maturity  of  at  least  seven  days,  and 
During  the  first  six  days  a  member  either 
May  not  make  withdrawals,  or 
If  the  member  is  allowed  to  make  early 
withdrawals  during  the  first  six  days  or 
there  is  an  early  withdrawal  penalty  equal 
to  the  loss  of  seven  days'  dividends. 
A  club  account  can  be  a  term  share  account 
without  a  stated  maturity  date  if  members 
may  not  withdraw  hinds  until  a  certain  date 
or  if  withdrawal  occurs,  an  early  withdrawal 
penalty  is  incurred. 

ii.  Examples.  The  following  are  examples 
of  term  share  club  accounts: 
An  account  for which  the  credit  union  will 
distribute  the  funds  on  a  certain  date  and 
withdrawals  prior  to  that  date  are  either 
not  permitted  during  the  first  six  days  after 
the  account  is  opened  or  there  is  an  early 
withdrawal  penalty  equal  to  the  amount  of 
dividends  earned  on  the  account  during 
the  first  seven  days  (e.g.,  a  credit  union 
offers  an  account  to  which  the  mem.ber 
makes  regular,  periodic  additions  through 
October,  with  the  funds  distributed 
November  1.  If  the  member  withdraws 
funds  before  November  1,  an  early 
withdrawal  penalty  is  incurred,  making  the 
account  a  term  share  account). 
An  account  for  which  the  credit  union  will 
distribute  the  funds  on  a  certain  date  and 
withdrawals  are  permitted,  but  the  funds 
withdrawn  are  transferred  to  another 
account  and  dividends  on  the  amount 
-  withdrawn  earn  at  the  second  account's 
rate,  not  the  club  account's  rate  (e.g.,  a 
credit  union  offers  an  account  earning 
dividends  at  a  S.OO'.'^  rate  to  which  a 
member  makes  regular,  periodic  additions, 
funds  in  the  account  are  distributed 
November  1.  Prior  to  the  November  1 
distribution  date,  the  member  withdraws 
fiinds  which  are  transferred  to  a  regular 
share  account  earning  dividends  at  a 
3.00%  rate.  This  rate  decrease  acts  as  a 
penalty,  making  the  account  a  term  share 
account). 

b.  Regular  share  club  accounts.  Accounts 
may  be  considered  regular  share  accounts  if 
such  accounts  do  not  have  an  early 
withdrawal  penalty  and  permit  withdrawals 
within  the  first  seven  days  after  the  account 
is  opened. 

ly)  Ticred-rate  account 

1.  General.  Tiered-rate  accounts  are  those 
accounts  in  which  two  or  more  dividend 
rates  are  paid  on  the  account  and  are 
determined  by  reference  to  a  specified 
balance.  Tiered-rate  accounts  are  of  two 
types:  Tiering  Method  A  and  Tiering  Method 
B.  In  Tiering  Method  A  accounts,  the  credit 
union  pays  the  applicable  tiered  dividends 
rate  on  the  entire  amount  in  the  account. 
This  method  is  also  known  as  the  "hybrid" 
or  "plateau"  tiered-rate  ace  ount.  In  Tiering 


Method  B  accounts,  the  credit  union  does  not 
pay  the  applicable  tiered  dividends  rate  on 
the  entire  amount  in  the  account,  but  only  on 
the  portion  of  the  share  account  balance  that 
falls  within  each  specified  tier.  This  method 
is  also  known  as  the  "pure"  or  "split-rate" 
tiered-rate  account.  (See  commentary  to 
Appendix  A.  §  I.  D.) 

2.  Example.  An  example  of  a  tiered-rate 
account  is  one  in  which  a  credit  union  pays 
a  5.00%  dividend  rate  on  balances  below 
Sl.OOO,  and  5.50%  on  balances  Sl,000  and 
above. 

3.  Term  share  accounts.  Term  share 
accounts  that  pay  different  rates  based  solely 
on  the  amount  of  the  initial  share  and  deposit 
are  not  tiered-rate  accounts. 

4.  Minimum  balance  accounts.  If  dividends 
are  not  paid  on  amounts  below  a  specified 
balance  level,  then  the  account  has  a 
minimum  balance  requirement  (required  to 
be  disclosed  under  §  707.4(b)(3)(i)),  but  the 
account  does  not  constitute  a  tiered-rate 
account.  A  zero  rate  (0%)  cannot  constitute 

a  tier.  Minimum  balance  accounts  are  single 
rate  accounts  with  a  minimum  balance 
requirement. 

(z)  Variable-rate  account 

1.  General.  Includes  all  accounts  in  which 
the  credit  union  does  not  contract  to  give  at 
least  30  days  advance  written  notice  of 
decreases  in  the  dividend  rate.  An  account 
meets  this  definition  whether  the  rate  change 
is  determined  by  reference  to  an  index,  by 
use  of  a  formula,  or  merely  at  the  discretion 
of  the  credit  union's  board  of  directors.  A 
term  share  certificate  of  deposit  that  permits 
one  or  more  rate  adjustments  prior  to 
maturity  at  the  member's  option,  such  as  a 
rate  relock  option,  is  a  variable-rate  account. 

2.  Differences  between  fixed-rate  and 
variable-rate  accounts.  All  accounts  must 
either  be  fixed-rate  or  variable-rate  accounts. 
Classifying  an  account  as  variable-rate  affects 
credit  unions  three  ways: 

Additional  account  disclosures  are  required 

(§707.4(b){l)(ii)): 
Rate  decreases  are  exempted  from  change-in- 

terms  requirements  (§  707.5(a)(2)(i)):  and 
Advertising  notice  required  (§  707.8(c)(])). 

Fixed-rate  accounts  require  a  contract  term 
obligating  the  credit  union  to  a  30-day 
advance,  written  notice  to  members  before 
decreasing  the  dividend  rate  on  the  account. 
Term  changes  and  rate  decreases  cannot  take 
effect  until  30  days  after  such  fixed-rate 
change  in  terms  notices  are  mailed  or 
delivered  to  members  (§  707.5(a)). 

Section  707.3 — General  disclosure 
requirements. 

(a)  Form 

1.  General.  All  required  disclosures,  e.g.. 
account  disclosures,  change-in-terms  notices, 
term  share  maturity  notices,  statement 
disclosures  and  advertising  disclosures,  must 
be  made  clearly  and  conspicuously,  in  a  form 
the  member  may  retain.  Disclosures  need  be 
made  only  as  applicable,  e.g.,  disclosures  for 
a  non-dividend-bearing  account  would  not 
include  disclosure  of  annual  percentage 
yi^d,  dividend  rate,  or  other  disclosures 
pertaining  to  dividend  calculations. 

2.  Design  requirements.  Disclosures  must 
be  presented  in  a  format  that  allows  members 


and  potential  members  to  readily  understand 

the  terms  of  their  account.  Disclosures  may 

be  made: 

In  any  order 

In  combination  with  other  disclosures  or 

account  terms 
On  more  than  one  page  and  on  the  front  and 

reverse  sides 
By  using  inserts  to  a  document  or  filling  in 

blanks 
On  more  than  one  document,  as  long  as  the 

documents  are  provided  at  the  same  lime. 

3.  Multiple  account  disclosures.  Credit 
unions  may  prepare  combined  disclosures  for 
all  accounts  offered,  or  prepare  different 
documents  for  different  types  of  accounts.  If 

a  credit  union  provides  one  document  for 
several  types  of  accounts,  members  must  be 
able  to  understand  clearly  which  disclosures 
apply  to  their  account. 

4.  Consistent  terminology.  A  credit  union 
must  use  the  same  terminology  to  describe 
terms  or  features  that  are  required  to  be 
disclosed.  For  example,  if  a  credit  union 
describes  a  monthly  fee  (regardless  of 
account  activity)  as  a  "monthly  ser\ice  fee" 
in  account  opening  disclosures,  the  same 
terminology  must  be  used  in  its  periodic 
statements  and  change-in-terms  notices. 

(b)  General 

1.  Terms  and  conditions.  Credit  unions  an; 
required  to  h:ive  d::r!r.-v:ros  rcf!«*ct  •^■:  !?rrr's 
of  the  leg.il  obligation  between  the  credit 
union  and  a  member  at  the  time  the  muniber 
opens  the  account.  This  provision  docs  not 
impose  any  contract  terms  or  supersede  stale 
or  other  laws  that  d.:fine  how  the  legal 
obligations  Isetween  a  credit  union  and  its 
membership  are  dct-ir.nined. 

2.  Specificity  of  Irgvl  obligation.  A  j  rcdit 
union  may  use  the  term  "monthly"  to 
descrilie  its  co.-npounding  or  crediting  policv 
when  dividends  are  compounded  or  j>aid  at 
the  end  of  each  cnlendar  month  or  fn'  fvelvi- 
periods  during  the  yoar  even  if  actual  days 
in  each  period  vary  biMween  28  and  33  days. 
Use  of  estimates  is  prohibited  in  TI.^'.\ 
disclosures. 

3.  Foreign  language  Disclosuri-.s  innv  be 
made  in  any  foreign  language,  if  desired  by 
the  bourd  of  directors  of  a  credit  u;  ion. 
However,  disclosures  n'.usi  also  be  provide*' 
in  English,  upon  request. 

(c)  Relation  to  Regulation  E 

1.  General  rule.  Compliance  with 
Regulation  E  (12  CFR  part  205)  is  de.-med  U< 
satisfy  the  disclosure  requirements  of  this 
regulation,  such  as  when: 
A  credit  union  changes  a  term  that  triggers 
a  notice  under  Regulation  E,  and  the  timii.  • 
and  disclosure  rules  of  Regulation  E  are 
used  for  sending  change-in-terms  notices. 
A  member  adds  nn  ATM  access  feaf.ire  to  .in 
account,  and  the  credit  union  provides 
disclosures  pursuant  to  Regulation  E. 
including  disclosure  of  fees  before  the 
member  receives  ATM  access  (See  12  CFR 
§  205.7.)  If  the  credit  union  complie*  with 
the  timing  rules  of  Regulation  E.  fees 
related  to  electronic  services  {such  as 
balance  inquiry  fees  impcsed  if  the  in(|uiT,'  - 
is  made  at  an  ATM)  that  are  Tw^uired  lo  bo 
disclosed  by  this  regulation,  bu!  aoi  h\ 
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2.  Dividend  rate.  There  is  no  tolerance  for 
an  inaccuracy  in  the  dividend  rate. 

Section  707.4 — Account  disclosures. 

(a)  Delivery  of  account  disclosures 

(ajll)  Account  opening 

1.  New  accounts.  New  account  disclosures 

must  be  provided  when: 

A  terra  share  account  that  does  not 
automatically  rollover  is  renewed  by  a 
member 

A  member  changes  the  term  for  a  renewable 
term  share  account  (from  a  one-year  term 
share  account  to  a  six-month  term  share 
account,  for  instance) 

Funds  in  a  money  market  share  account  are 
transferred  by  a  credit  union  to  open  a  new 
account  for  the  member,  such  ds  a  share 
draft  account,  because  the  member 
exceeded  transaction  limitations  on  the 
money  market  share  account. 

A  credit  union  accepts  a  share  deposit  from 
a  member  to  an  account  the  credit  union 
previously  deemed  to  be  "closed"  by  the 
member. 
New  account  disi  losures  are  not  required 

when: 

A  credit  union  acquires  an  account  through 
an  acquisition  of  or  merger  with  another 
credit  union  (but  see  §  707.5(a)  regarding 
advance  notice  requirements  if  terms  are 
changed). 

A  member  opens  separate  subaccounts  (suffix 
designations)  from  a  main  (sufTix)  account, 
if  the  terms  of  the  subaccounts  are 
identical  to  that  of  the  main  account  and 
disclosures  for  the  main  account  have 
already  been  given  to  the  member. 

Ia)l2)  Requests 

lnl(2l(i)   ' 

1.  Inquiries  versus  requests.  A  response  to 
an  oral  inquiry  (by  telephone  or  in  person) 
about  rates  and  yields  or  fees  does  not  trigger 
the  duty  to  provide  account  disclosures. 
However,  when  a  member  asks  for  wTitten 
information  about  an  account  (whether  by 
telephone,  in  person,  or  by  other  means),  the 
credit  union  must  provide  disclosures. 

2.  General  requests.  When  a  meml^er  or 
potential  member  generally  asks  for 
information  about  a  type  of  account  (a  share 
draft  account,  for  example),  a  credit  union 
that  offers  several  variations  may  provide 
disclosures  for  any  one  of  them.  No 
disclosures  need  be  made  to  nonmembers, 
though  a  credit  union  may  provide 
disclosures  to  nonmembers  within  its  sole 
discretion. 

3.  Timing  for  response.  Twenty  calendar 
days  is  a  reasonable  time  for  responding  to 
a  request  for  account  information  that  a 
member  does  not  make  in  p)erson. 

lal(2)(iil(B) 

1.  Term.  Describing  the  maturity  of  a  term 
share  account  as  "1  year"  or  "6  months,"  for 
exa.mple.  illustrates  a  response  stating  the 
maturity  of  a  tenn  share  account  as  a  term 
rather  than  a  date  (e.g.,  "June  1,  1995"). 


(b)  Content  of  account  disclosures 

lb)(l)  Rate  information 

lb)(ll(i)  Annual  percentage  yield  and 
dividend  rate 

1.  Rate  disclosures.  In  addition  to  the 
dividend  rate  and  annual  percentage  yield,  a 
periodic  rate  correspujnding  to  the  dividend 
rate  may  be  disclosed.  No  other  rate  or  yield 
(such  as  "tax  effective  yield")  is  permitted. 
If  the  annual  percentage  yield  is  the  same  as 
the  dividend  rate,  credit  unions  may  disclose 
a  single  Figure  but  must  use  both  terms. 

2.  Fixed-rate  accounts.  To  disclose  the 
period  of  time  the  dividend  rate  will  be  in 
effect,  credit  unions  may  state  the  maturity 
date  for  fixed-rate  term  share  accounts  thot 
pay  the  opening  rate  until  maturity.  (See 
Appendix  B,  B-5 — Sample  Form.)  For  other 
fixed-rate  accounts,  credit  unions  may 
disclose  a  date  (such  as  "This  rate  will  be  in 
effect  through  June  30, 1994")  or  a  period 
(such  as  "This  rate  will  be  in  effect  for  at 
least  30  days"). 

3.  Tiered-rate  accounts.  Each  dividend 
rate,  along  with  the  corresponding  annual 
percentage  yield  for  each  specified  balance 
level  (or  range  of  annual  percentage  yields, 
if  appropriate),  must  be  disclosed  for  tiered- 
rate  accounts.  (See  Appendix  a.  Part  I. 
Paragraph  D.) 

4.  Stepped-rnte  accounts.  A  single  annua) 
percentage  yield  must  be  disclosed  for 
stepped-rate  accounts.  (See  Appendix  .\.  Part 
I,  Paragraph  B.)  However,  the  dividend  rates 
and  the  period  of  time  each  will  be  in  effect 
also  must  be  provided.  When  the  initial  rate 
offered  on  a  variable-rate  account  is  highcr-or 
lower  than  the  rate  that  would  otherwi.se  be 
paid  on  the  account,  the  calculation  of  the 
annual  pen:entage  yield  must  be  made  as  if 
for  a  strpped-rate  account.  (See  Appendix  A. 
Part  I.  Paragraph  C.) 

5.  Minimum-balance  account.'-:.  If  a  credit 
union  sets  a  minimum  balance  to  earn 
dividends,  the  credit  union  need  not  state 
that  the  annual  percentage  yield  is  0%  for 
those  days  the  balance  in  the  account  drops 
below  the  minimum  balance  level  when 
using  the  daily  balance  method.  Nor  is  a 
disclosure  of  0%  required  for  credit  unions 
using  the  average  daily  balance  method,  if 
the  rrwmber  fails  to  meet  the  minimum 
balance  required  for  the  average  daily 
balance  period. 

(hHllim  Variable  rates 

IbMDliiMB) 

1.  Determining  dividend  rates.  To  disclose 
how  the  dividend  rate  is  determined,  credit 
unions  must: 
Identify  the  index  and  specific  margin,  if  the 

dividend  rate  is  tied  to  an  index 
State  that  rate  changes  are  solely  within  the 

credit  union's  discretion,  if  the  credit 

union  does  not  tie  changes  to  an  index 

lb)lJ)liillC) 

1.  Frequency  of  rate  changes.  Credit  unions 
that  reserve  the  right  to  change  rates  at  any 
time  must  state  that  fact. 
IbinilUKD) 

1.  Limitations.  A  floor  or  ceiling  on  rates 
or  on  the  amount  the  rate  may  decrease  or 
increase  during  any  time  period  mu.st  be 


disclosed.  Credit  unions  need  not  disclose 
the  absence  of  limitations  on  rate  changes. 
Ih)l2)  Compounding  and  crediting 
lb)(2)(i)  Frequency 

1.  General.  Descriptions  such  as 
"quarterly"  or  "monthly"  are  sufficient. 
Irregular  crediting  and  compounding  periods, 
such  as  if  a  cycle  is  cut  short  at  year  end  for 
tax  reporting  purposes,  need  not  be 
disclosed. 

2.  Dividend  period.  For  dividend-bearing 
share  accounts,  the  dividend  period  must  be 
disclosed.  A  sjjecific  example  of  frequency 
must  be  given.  (See  Appendix  B.  §  B-l(c).) 
(hH2)(ii)  Effect  of  closing  an  account 

1.  Deeming  an  account  closed.  If 
permissible  under  federal  and  state  law, 
credit  unions  may  provide  in  account 
contracts  that  certain  actions  by  members 
will  be  treated  as  the  member  voluntarily 
closing  the  account  which  will  result  in  the 
forfeiture  of  accrued  but  uricredited 
dividends,  such  as  when  a  member 
withdraws  all  funds  from  the  account  prior 
to  the  date  dividends  are  credited.  Credit 
unions  are  cautioned  that  bylaw 
requirements  may  prevent  a  credit  union 
from  deeming  a  memlier's  account  closed 
until  certain  time  periods  are  extinguished  if 
funds  remain  in  a  member's  account.  NCUA 
Standard  FCU  Bylaws,  Art.  Ill,  §  3  (members 
hiu-e  at  least  6  monlhs  to  replenish 
inemtwrship  share  before  membership 
terminates  and  account  is  deemed  closed). 
Such  bylaw  requirements  may  not  be 
overridden  without  proper  agency  approval. 
lliIlT)  Balance  information 
ll)lf:i)(i)  Minimum  balance  requirements 

1.  Par  value.  Credit  unions  must  di.sclose 
;:iiy  minimum  balance  required  to  open  the 
account,  to  avoid  the  imposition  of  a  fee,  or 
III  obtain  the  annual  percentage  yield.  Since 
members  cannot  generally  maintain  any 
accounts  until  the  par  value  of  the 
membership  share  is  paid  in  full,  this  section 
requires  that  credit  unions  disclose  the  par 
viilue  of  a  share  necessary  to  become  a 
member  and  maintain  accounts  at  the  credit 
union.  The  par  value  of  a  share  and  the 
ininimnm  balance  requirement  do  not  have 
to  be  the  .same  amount  (e.g.,  a  credit  union 
may  have  a  S5  par  value  for  a  membership 
share,  in  order  for  accounts  to  be  opened  and 
maintained,  and  a  SlOO  minimum  balance 
rtjquirement,  in  order  for  the  account  to  earn 
dividends). 

2.  Disclosures.  The  explanation  of 
minimum  balance  computation  methods  may 
be  combined  with  the  balance  computation 
method  disclosures  (§707.4(b)(3l(ii))  if^hey 
are  the  same.  If  a  credit  union  uses  different 
cycles  for  determining  minimum  balance 
requirements  for  purpo.ses  of  assessing  fees 
and  for  paying  dividends,  the  credit  union 
must  disclose  the  specific  cycle  or  time 
period  used  for  each  purpose  (e.g.,  use  of  a 
midmonth  statement  cycle  for  determining 
dividends,  and  use  of  a  calendar  month  cycle 
for  determining  fees).  Credit  unions  may 
assess  fees  by  using  any  method.  If  fees  on 
one  account  are  lied  to  the  balance  in  another 
account,  such  provision  must  be  explained 
(e.g..  if  share  draft  fees  are  tied  to  a  minimum 
balance  in  the  regular  share  account  (or  a 
combination  of  the  share  draft  and  regular 
shnre  accounts),  the  share  draft  account  must 


explain  that  fact  and  how  the  balance  in  the 
regular  share  account  (or  both  accounts)  is 
determined).  The  fee  need  not  be  disclosed 
in  the  account  disclosures  if  the  fee  is  not 
imposed  on  that  account. 
(bl(3)lii)  Balance  computation  method 

1.  Methods  and  periods.  Credit  unions  may 
use  different  methods  or  periods  to  calculate 
minimum  balances  for  purposes  of  imposing 
a  fee  (daily  balance  for  a  calendar  month,  for 
example)  and  accruing  dividends  (average 
daily  balance  for  a  statement  period,  for 
example).  Each  method  and  period  must  be 
disclosed 
(bH3l(iii)  When  dividends  begin  to  accrue 

1.  Additional  information.  Credit  unions 
may  disclose  additional  information  such  as 
the  lime  of  d;iy  after  which  share  deposits  are 
treated  as  lia\  ing  been  received  the  following 
business  day,  and  may  use  additional 
descriptive  tenns  such  as  "ledger"  or 
"collected"  balances  to  disclose  when 
dividends  or  interest  begin  to  accrue.  Under 
the  ledger  balance  method,  dividends  begin 
to  accrue  on  the  day  of  deposit.  Under  the 
collected  balance  method,  dividends  begin  to 
accnio  when  provisional  credit  is  received 
for  the  item  deposited.  Credit  unions  must 
4nclude  a  statement  as  to  when  dividends 
begin  to  accrue  for  noncash  deposits. 
lb  II -4 1  Fees. 

1.  Types  of  fees.  The  following  are  typHis  of 
fees  that  must  be  disclosed  in  connei  tion 
wMih  an  account: 

Maintenance  fees,  such  as  monthly  service 
fees 

Fees  related  to  share  deposits  or  withdrawals. 
.  such  as  fees  for  use  of  the  credit  union's 
ATMs  or  nonproprietary  ATMs 

Feiis  for  spiecial  services,  such  as  stop 

payment  fees,  fees  for  balance  inquiries  or 
verification  of  share  and  deposits,  and  fees 
associated  vvith  checks  returned  unpaid 

Fees  to  open  or  to  close  accounts 

Credit  unions  need  not  disclose  fees  such  as 
the  following: 

Fees  assessed  for  services  offered  to  members 
and  nonmembers  alike,  such  as  fees  for 
certain  travelers  checks,  to  process  credit 
card  cash  advances,  or  to  handle  U.S. 
Savings  Bond  redemption 

Incidental  fees,  such  as  fees  associated  with 
state  escheat  laws,  garnishment  or 
attorneys  fees,  to  change  names  on  an 
account,  to  generate  a  midcycle  periodic 
statement,  to  wrap  loose  coins,  and  fee.s  for 
jihotocopying  forms 

2.  Amount  of  fees.  Credit  unions  must  state 
the  amount  and  conditions  under  which  a  fee 
may  be  imposed.  Naming  and  describing  the 
fee  typically  satisfies  this  requirement.  Some 
examples  are: 

"S4.00  monthly  service  fee" 
■■$7.00  and  up"  or  "fee  depends  on  siyle  of 
checks  ordered"  for  check  printing  fees 

3.  Tied-accounts.  Credit  unions  must  state  . 
if  fees  that  may  be  assessed  against  an 
account  are  tied  to  other  accounts  at  the 
credit  union.  For  example,  if  a  credit  union 
ties  the  fees  payable  on  a  share  draft  account 
to  balances  held  in  the  share  draft  account 
and  in  a  regular  share  account,  the  share  draft 
account  disclosures  must  state  that  fact  and 
explain  now  the  fee  is  detennined. 

4.  Regulation  E  statements.  Some  fees  are 
rc<iuired  to  be  disclosed  under  both 


Regulation  E  (12  CFR  §  205.7)  and  part  707. 
If  such  fees,  such  as  ATM  transaction  fees, 
are  disclosed  on  a  Regulation  E  statement, 
they  need  not  be  disclosed  again  on  a 
periodic  statement  required  under  part  707. 

(b)l5)  Transaction  limitations 

1.  General  rule.  Examples  of  limitations  on 
the  number  or  dollar  amount  of  share 
deposits  or  withdrawals  that  credit  unions 
must  disclose  are: 

Limits  on  the  number  of  share  drafts  or 
.     checks  that  may  be  written  on  an  account 
for  a  given  time  period 

Limits  on  withdrawals  or  share  deposits 
during  the  term  of  a  term  share  account 

Bylaw  limitations  (e.g..  maximum  amount  ol 
shares  which  may  be  held  bv  anv  one 
member.  NCUA  Standard  FCU  Hyhws.  Art. 
Ill,  §  2.  and  limitations  of  withdrawals. 
NCUA  Standard  FCU  Bvlaws.  Art.  111. 
§5(a)) 

Limitations  required  by  Regulation  D,  such  as 
the  number  of  withdrawals  permitted  from 
money  market  share  accounts  by  chock  to 
third  parties  each  month  (but  they  need  not 
disclose  that  the  credit  union  reserves  the 
right  to  require  a  seven-day  notice  for  a 
withdrawal  from  an  account). 

ll'Udl  Features  oftenn  share  accounts 

(bliOllil  Time  rvquin^ments 

1.  "Callable"  term  share  accounts.  In 
addition  to  the  maturity  dale,  credit  unions 
must  state  the  date  or  tlie  circumstances 
under  which  the  credit  union  may  redeem  .n 
term  share  account  at  the  credit  union's 
o[)lion  (a  "callable"  term  share  account). . 

Ihliciliil  Early  tn-ilhdrawal  penaltins 

1..  Gvneral.  The  term  "{)enalty"  need  not  Ih* 
used  to  describe  tl;e  loss  that  mav  be 
incurred  by  menilx;rs  for  early  withdrawal  of 
funds  from  term  .share  account. 

2.  Examples.  Examples  of  early  withdrnwal 
penalties  are: 

.Monetary  peiialtii-s.  such  as  "'SlO.OO"  or 
"seven  dn\s'  dividends  plus  af  trued  but 
utirreditcd  dividends" 

Adverse  changes  to  tenns  such  as  the 
dividend  rate,  annual  percentage  yield,  or 
compounding  frequency  for  funds 
remaining  in  shares  or  on  deposit 

Keclamation  of  bonuses 

3.  Relation  to  rules  for  IRAs  or  similar 
plans.  Penalties  imposed  by  tlie  Internal 
Revenue  Code  for  certain  withdrawals  from 
IRAs  or  similar  pension  or  savings  plans  are. 
not  early  withdrawal  penalties. 

IhllOllivl  Renewal  policies 

1.  Rollover  term  share  accounts.  Credit 
unions  are  not  required  to  pro\  ide  a  grace 
period,  to  pay  dividends  during  the  gr;i(  e 
period,  or  to  disclose  w  helher  or  not 
dividends  will  be  paid  during  the  grace 
period.  Credit  unions  offering  a  grace  period 
must  give  the  length  of  the  grace  period. 
Commentarv,  Appendix  B.  Model  Clauses, 
§B-l(i)(iv),' 

2.  Nonrollover  term  share  accounts.  Credit 
unions  that  pay  dividends  Oii  funds 
following  the  maturity  of  term  share  accouitis 
that  do  not  renew  automatically  need  not 
state  the  rate  (or  annual  percentage  yie'd) 
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notice  cannot  be  sent  in  a  separate  mailing 
from  the  periodic  statement. 

3^Timing.  The  notice  may  accompany  the 
first  periodic  statement  after  the  compliance 
date  for  part  707,  or  the  periodic  statement 
for  the  first  cycle  beginning  after  that  date. 
For  example,  a  credit  union's  statement  cycle 
is  December  15, 1994— January  14, 1995.  The 
statement  is  mailed  on  January  15.  The  next 
cycle  is  January  15, 1995  through  Febniary 
14, 1995.  and  the  statement  for  that  cycle  is 
mailed  on  February  15.  The  credit  union  may 
provide  the  notice  either  on  or  with  the 
January  15  statement  or  on  or  with  the 
February  15  statement,  as  it  covers  the  first 
i:ycle  after  January  1, 1995. 

4.  Early  compliance.  Credit  unions  that 
provide  the  notice  of  existing  members  prior 
to  the  compliance  date  of  part  707,  must  lie 
prepared  to  provide  accurate  and  timely 
disclosures  when,  following  receipt  of  the 
notice,  members  ask  for  account  disclosures. 
Such  disclosures  must  be  provided-even  if 
they  are  requested  before  the  compliance 
date  of  part  707.  Credit  unions  who  provide 
early  notice  to  existing  membt^rs  need  to 
comply  with  all  otlier  aspects  of  part  707. 

Section  707.5 — Subsequent  di.'icloi^ures.    ' 

In  I  Change  in  tennsr 

liil(l)  Advance  notice  fequiifd 

1.  Form  of  notice.  Credit  unions  may 
provide  a  change-in-tenn  notice  on  or  with 
a  regular  periodic  stateim-nt  or  in  another 
mailing.  If  a  credit  uuioii  provides  notice 
through  revised  account  disclosures,  the 
changed  term  must  lie  highlighted  in  some 
manner.  For  example,  credit  unions  may 
state  that  a  particular  fee  has  Ijeen  changed 
(also  specifying  the  new  amount)  or  use  an 
accompanying  letter  that  refers  to  the 
changed  term. 

2.  Effective  dote.  An  example  of  a     ' 
disclosure  that  complies  is: 
Effective  as  of  May  1 1 .  1995" 

3.  Terms  thai  change  upon  tlie  oi^rtirrnnce 
of  an  event.  Credit  unions  that  offer  iijrnis 
such  as  a  fee  waiver  for  employee  account 
holders  duringtheir  employment  or  for 
students  enrolled  at  a  local  university  need 
not  send  advance  notice  of  a  change  resulting 
Irom  termination  of  employment  or 
enrollment  if: 

The  account-opening  disclosures  given  (to 
the  employee,  for  example)  describe  tlie 
term  and  the  event  that  would  cause  the 
term  to  change  (sui;h  a.s  the  member's 
leaving  the  credit  union's  employment), 
and 

Notices  are  sent  when  the  term  is  changed  for 
other  account  holders,  even  though  the 
tenn  remains  unchanged  for  the  member 
while  employment  or  enrollment 
continues. 

ta)l2)  So  notice  required 

Ia)l2)liil  Chech  printing  fees 

1.  Increase  in  fees.  A  notice  is  not  required 
even  if  an  increase  in  check  printing  fees 
in«  ludes  an  amount  added  by  the  credit 
union  to  the  price  charged  by  a  vendor. 


lb)  Notice  before  maturity  for  term  share 
accounts  longer  than  one  month  that  renew 
automatically 

1.  Maturity  dates  on  nonbusiness  days.  For 
determining  the  term,  credit  unions  may 
ignore  the  fact  that  the  disclosed  matarity 
falls  on  a  nonbusiness  day  and  the  term  is 
extended  beyond  the  disclosed  number  of 
days.  For  example,  a  holiday  or  weekend 
may  cause  a  "one-year"  term  share  account 
|o  extend  beyond  305  days  (or  366,  in  a  leap 
year),  or  a  "one-month"  term  share  account 
to  extend  beyond  31  days. 

2.  Disclosing  when  rates  will  be 
determined.  Disclosures  that  illustrate  when 
the  annual  percentage  yield  will  beaxailable 
include:  - 

A  specific  date,  such  as  "October  28" 

.\  date  that.is  easily  discernible,  sui  h  as  "tlic 

Tuesday  prior  to  the  maturity  date  stated 
-  on  the  notice"  or  "as  of  the  maturity  dale 

stated  on  this  iiotice" 

Credit  unions  must  indicate  when  the  r.Tii- 
will  be  available  if  the  date  falls  on  a 
nonbusiness  day. 

3.  Allernatiye  timing  rule.  To  illustrate  the' 
-iilternative  timing  rule:  a  credit  union  that 
offers  a  10-day  grace  period  must  provide  the 
disclosures  at  least  10  calendar  days  prior  to 
the  scheduled  maturity  date. 

4.  Club  accounts.  Club  accounts  that  are 
term  share  accounts  are  covered  by  this 
paragraph,  even  though  funds  may  be 
withdrawn  at  the  end  of  thecurrenfchib     • 
period.  I'dr  example,  if  the  member  has 
agreed  to  the  transfer  of  payments  from 

"another  account  to  the  terfii  share  account  lor 
the  next  club  period,  the  credit  union  must 
comply  with  the  requirements  for 
antomutically  renewable  term  share  acioiinls. 

5.  Renewal'of  a  term  share  account.  The 
Ibllowingapplies  to  a  change  in  a  term  that 
becomes  effective  if  a  rollover  term  share 
account  is  subsequently  rei>ewed. 

If  tfie  change  is  initiated  by  the  credit  union. 
the  disclosure  fequirements  of  this 
paragraph.  (I'aragraph  5(a)  applies  if  ihe 
change  lM3comes  effective  prior  to  the 
maturity  of  the  existing  teiTii  share 
account.) 
If  initiated  by  the  member,  the  account- 
opening  disclosure  requirements  of 
<j  7()7.4(b).  (If  the  notice  required  by  this 
|jaragraph  has  been  provided,  credit  unioi'is. 
may  give  new  account  disclosures  or 
disclosures  that  reflecUthe  new  term.) 
For  example,  if  a  member  who  receives  a 
prematurity  notice  on  a  one-year  term  share 
account  requests  a  rollover  to  a  six-month 
account,  the  credit  union  must  provide  either 
account-opening  disclosures  that  reflect  the 
new  maturity  dale  or,  if  all  other  tenns 
previously  disclosed  in  the  prematurity 
notice  reniairrthe  same,  only  the  new  . 
maturity  date. 

I  b)(  1 1  Mat  unties  of  longer  than  oneyeor 

1.  Highlighting  changed  terms.  Credit         ' 
unions  need  not  highlight  terms  that  have 
changed  since  the  last  account  disclosures 
were  provided. 

Ic)  Notice  for  tenn  share  accounts  one  n)nnth 
<jr  less  that  renew  automatically 

1.  Providing  disclosures  within  a 
rrnsonable  time.  Generally,  20  calendar  d.  \  > 


after  an  account  renews  is  a  reasonable  time 
for  providing  disclosures.  For  teriri  share 
accounts  shorter  than  20  days,  disclosures 
should  be  given  prior  to  the  next  scheduled 
renewal  date. 

(d)  Notice  before  maturity  for  term  share 
accounts  longer  than  one  year  that  do  not 
renew  automatically 

1.  Subsequent  account.  When  funds  are 
transferred  following  maturity  of  a 
nonroilover  term  share  account,  credit 
unions  need  not  provide  account  disclosures 
unless  a' new  account  is  established. 

Section  707.6— Periodic  statement 
disclosures. 

la)  Rule  When  Sintemonl  and  CredUing 
.Periods  Vary 

1.  GcneraL  Credit  unions  are  not  required 
to  provide  periodic  statements.  If  they 
provide  periodic  statements,  disclosures 
need  only  be  furnished  to-the  extent 
applicable.  For  example,  if  no  dividentfs  are 
earned  for  a  statement  period,  credit  unipns 
need  not  disclose  "$0"  dividends  earned  and 
"0%"  annua!  percentage  yield  earned. 

2.  Regulation  E  interim  statements.  When 
a  credit  union  provides  regular  quarterly 

•  statements,  anri  in  addition  provides  a 
•iionthly  interim  statement  to  comply  with 
Regulation  E.  the  interim  statement  need  not 
comply  with  this  section  unless  it  states 
dividend  or  rate  information.  (See  12  CFR 
S  205.9.) 

3.  Combined  statements.  Credit  unions 
may  provide  certain  infoniiation  about  an 
arxount  (such  as  a  money  market  share 
account  or  regular  share  account)  on  Ihe 
periodic  statement  for  anoUier  account  (such 
as  a  share  draft  accoujit)  without  triggering, 
the  disclosures  required  by  this  section^^s 
long  as: 

The  infonnation  is  limited  to  the  account 
number,  the  type  of  account,  or  balance 
information,  and 

The  credit  union  also  provides  members  a 
periodic  statement  that  complies  with  this 
section  for  the  account  (the  money  market 
•  share  account  or  regular  share  account,  in 
the  example). 

4.  Other  information.  Credit  unions  may 
include  additional  infonnation  on  or  with  a 
periodic  statement,  such  as; 

Dividend  rates  and  periodic  rates 

corresponding  to  the  dividend  rate  applied 

to  balancTes  during  the  statement  period. 
The  dollar  anaouat  of  dividends  earned  year- 

'to-date. 
Bonuses  paid  (or  any  de  minimis 

coniiiJoration  of  SlO  or  le.ss). 
Fees  for  other  products.  su(.h  as  safe  deposit. 

t>oxes. 

5.  When  statement  and  creditmg  periods 
vnr\:  1  his  nile  permits  credit  union,  on 
dividend — bearing  share  accounts,  to  report 
the  annual  percentage  yield  earned  and  the 
umnunt  of  dividends  earned  on  a  statement 
other  than  on  each  periodic  statement  when 
the  dividend  period  does  not  agree  with, 
varies  from,  or  is  different  than,  the  statement 
pi^riod.  For  dividend  bearing  share  accounts, 
(.redit  unions  may  disclose  the  required 
information  either  upon  each  periodic 
stuiement,  or  on  the  sidtement  on  which 


dividends  are  actually  earned  (credited  or 
posted)  to  the  luember's  account.  In  addition, 
for  accounts  using  the  average  daily  balance 
method  of  calculating  dividends,  when  the 
average  daily  balance  period  and  the 
statement  periods  do  not  agree,  vary  or  are 
different,  credit  union;  may  also  report 
annual  percentage  yield  earned  and  the  - 
dollar  amount  of  dividends  earned  on  the 
periodic  statement  on  which  the  dividends  or 
interest  is  earned.  For  example,  if  a  credit 
union  has  quarterly  dividend  periods,  or  uses 
a  quarterly  average  daily  balance  on  an 
account,  the  first  two  monthly  statements 
may  not  state  annual  percentage  yield  earned 
tind  dividends  earned  figures:  the  third 
"monthly"  statement  will  reflect  the 
dividends  earned  and  the  annual  percenta}**! 
yield  earned  for  the  entire  quarter.  The  fees 
imposed  disclosure  must  be  given  on  Ihe 
periodic  statement  on  which  they  are 
imposod. 

.  6.  Length  of  the  period.  Credit  unions  must 
disclose  the  length  of  both  the  dividend 
periled  (or  average  daily  balance  calculation 
period)  and  the  statement  period.  For 
example,  a.statement  could  disclose  a 
■  statement  period  of  April  16  through  May  15 
and  farther  state  that  "the  dividends  earned 
and  the  annual  percentage  yield  earned  are 
based  on  your  dividend  period  (or  average 
daily  balance)  for  the  period  April  1  tlirough 
April  30."' 

7.  Quarterly  statements  and  monthly 
compounding.  Credit  unions  that  use  the 
average  daily  balance  method  to  calculate 
dividends  on  a  monthly  basis,  but  send 
statements  on  a  quaitcrly  basis,  may  disclose 
a  single- dividend  (and  annual  percentage 
yiejd  earned)  figure.  Alternately,  a  credit 
imion  may  disclose  three  dividends  earned 
and  three  annual  percentage  earned  figures. 
one  for  each  month  in  the  quarter,  as  long  as 
the  credit  union  states  the  number  of  days  (or 
beginning  and  ending  date)  in  each  dividend 
period  if  it  varies  from  the  statement  period. 

8;  Additionaivoluntary  disclosures.  For 
credH  unions  not  disclosing  the  annual 
percentage  yield  earned  and  dividends 
earned-on  all  periodic  statements,  cnsdit 
unions  may  place  a  notice  on  statements 
without  dividends  and  annual  percentage- 
yield  earned  figures,  that  the  annual 
percentage  yield  earned  and  dollar  amount  of 
dividends  earned  will  appear  on  the  first 
statement  at  the  close  of  the  dividend  (or 
average  daily  balance)  period,  or  similar 
wording.  Credit  unions  may  also  choose  to 
include  a  telephone  number  to  call  for 
interim  information,  if  desired  by  a  member. 

(bl  Statement  Di.-tclosures 

Ibl(l)  Annual  percentage  yield  earned 

1.  Ledger  and  collected  balances.  The 
method  used  by  a  credit  union  to  accrue  or 
pay  dividends  on  noncash  deposits  must  be 
the  same  method  used  to  determine  tiie 
annual  percentage  yield  earned. 

tb)l2}  An lount  of  dividtn d?  or  in terest 

1,  Definition  of  earned.  The  term  "earned" 
is  defined  to  include  dividends  and  interest 
either  "accrued"  or  "paid  and  credited. "■ 
Credit  unions  may  use  either  the  "ledger"  ur 
the  "collected"  balance  for  either  option. 
(Sett  commentary  to  §  707.2(t).) 


2.  Terminology.  In  disclosing  dividends 
earned  for  the  period,  credit  unions  must  use 
the  term  "dividends"  or  terminology  such  as: 
"Dividends  paid,"  to  describe  dividends  that 

have  been  credited 
"Dividends  accrued"  or  "dividends  earned," 
to  indicate  that  dividends  are  not  yet 
credited. 

3.  Closed  accounts.  If  a  member  closes  an 
account  between  crediting  periods  and 
forfeits  accrued  dividends,  the  credit  union 
may  not  show  any  figures  for  "dividends 
earned"  or  annual  percentage  yield  eamtnl 
for  the  period. 

4.  Extraordinary  dividends.  Extraordinary 
dividends  are  not  a  component  of  the  annual 
percentage  yield  earned  or  the  dividend  rate, 
but  are  an  addition  to  the  member's  account. 
Only  the  dollar  amount  of  the  extraordinary 
dividends  paid,  denoted  as  a  separate, 
identified  figure,  can  be  disclosed  on  the 
periodic  statenient  on  which  the 
extraordinary  dividends  are  earned. 

(bl(3)  Fees  imposed 

1.  General.  Periodic  statements  must  state 
fees  debited  to  the  account  during  the 
statement  period  even  if  assessed  for  an 
earlier  period. 

2.  Itemizing  fees  by  type.  In  itpmizing  fees 
by  type,  credit  unions  may  group  together 
fees  of  the  same  type  that  are  impo.sed  more 
than  once  in  the  jjeriod.  If  It-es  are  grouped, 
the  description  must  make  clear  that  the 
dollar  figure  represents  more  than  a  single 
fee.  for  example,  "totui  fees  for  checks 
written  this  period." 

Examples  of  fees  that  may  not  be  grouped 
together  are: 
Monthly  maintenance  and  excess  activity 

fees 
"Transfer"  fees,  if  different  dollar  amounts 

are  imposed — such  as  $.50  for  share 

deposits  and  $1.00  for  withdrawals 
Fees  for  electronic  fund  transfers  and  fees  for 

other  services,  such  as  balance  inquiry  or 

maintenance  fee:;  (unless  {wrniitted  by 

Rcgul.ttion  E) 

3.  Identifying  fees.  Statement  details  must 
enable  the  member  to  identifv-  the  specific 
fee.  For  example: 

Credit  unions  may  use  a  code  to  identify  a 
|>ariicular  fee  if  the  code  is  explained  on 
the  periodic  statement  or  in  documents 
accompanying  the  statement. 

C'redit  unions  using  debit  slips  may  disrUtse 
the  date  the  fee  was  debited  on  the 
periodic  statement  and  show  the  amount 
and  type  of  fee  on  Ihe  dated  debit  slip. 

4.  Relation  to  Regulation  E.  Cxjinplianc  e 
with  Regulation  E  complies  with  this  section 
for  the  disclosure  of  fees  related  to  elcc  tnjnic 
fund  transfers  on  periodic  statements  (for 
example,  totaling  all  electronic  funds  transfer 
fees  in  a  single  figure). 

lbH4i  Length  of  period 

1.  General.  Credit  unions  that  provide  the 
Iteginning  and  ending  dates  of  the  period 
must  make  clear  whether  both  dates  are 
included  in  the' period.  For  example,  stating 
"April  1  through  April  30"  would  clearly 
indicate  that  both,  April  1  and  .^prd'30  are 
included  in  the  period. 

2.  Opening  or  closing  an  account  mid- 
cycle.  If  an  accovint  is  opened  or  closed  , 
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check.  If  dividends  have  already  been 
credited  before  the  credit  union  determines 
the  item  has  insufficient  funds,  the  credit 
union  may  deduct  the  amount  of  the  check 
and  associated  dividends  6x)m  the  account 
balance.  The  dividend  deduction  should  not 
be  included  in  the  dividend  amount  and 
annual  percentage  yield  earned  that  is 
reported  for  the  next  period. 

8.  Account  drawn  below  par  value  of  a 
share.  If  a  member  draws  his  or  her  account 
below  the  par  value  of  a  share,  dividends 
would  continue  to  accrue  on  the  account. 
However,  under  the  NCUA  Standard  FCU 
Bylaws,  if  a  member  who  reduces  his  or  her 
share  balance  below  the  value  of  a  par  value 
share  and  does  not  increase  the  balance 
within  at  least  six  months,  the  credit  union 
may  terminate  the  member's  membership. 
Stiite-chartered  credit  unions  may  have 
similar  termination  provisions. 

(<]II2)  Determination  of  minimum  bala  nee  to 
rtirn  dividends 

1.  General.  Credit  unions  may  set 
minimum  balance  requirements  that  must  be 
met  in  order  to  earn  dividends.  However, 
credit  unions  must  use  the  same  method  to 
determine  a  minimum  balance  required  to 
earn  dividends  as  they  use  to  determine  the 
balance  upon  which  dividends  will  accrue. 
For  example,  a  credit  union  that  calculates 
dividends  on  the  daily  balance  method  must 
use  the  daily  balance  method  to  determine  if  • 
the  minimum  balance  to  earn  dividends  has 
been  met.  Similarly,  a  credit  union  that 
calculates  dividends  on  the  average  daily 
balance  method  must  um;  the  average  daily 
balance  method  to  determine  if  the  minimum 
to  earn  dividends  has  been  met.  Credit 
unions  may  have  a  par  value  of  a  share  that 

is  different  from  the  minimum  balance 
requirement  to  earn  dividends  (See 
commentary  to  §  707.4(b)(3)(i).) 

2.  Daily  balance  accounts.  Credit  unions 
that  use  the  daily  balance  method  to 
calculate  dividends  and  require  a  minimum 
balance  to  earn  dividends  may  choose  nq^to 
pay  dividends  for  days  when  the  balance 
drops  below  the  required  daily  minimum 
balance.  For  example,  a  credit  union  could 
set  a  minimum  daily  balance  level  of  S200 
and  pay  dividends  only  those  days  the  S200 
daily  balance  is  maintained. 

3.  Average  daily  balance  accounts.  Credit 
unions  that  use  the  average  daily  balance 
method  to  calculate  dividends  and  require  a 
minimum  balance  to  earn  dividends  may 
choose  not  to  pay  dividends  for  the  average 
daily  balance  calculation  period  in  which  the 
average  daily  balance  does  not  meet  the 
required  minimum.  For  example,  a  credit 
union  could  set  a  minimum  average  daily 
balance  level  of  S200  and  pay  dividends  only 
if  the  S200  average  daily  balance  is  met  for 
the  calculation  period. 

4.  Beneficial  method.  Credit  unions  may 
not  require  members  to  maintain  both  a 
minimum  daily  balance  and  a  minimum 
average  daily  balance  to  earn  dividends,  such 
as  by  requiring  the  member  to  maintain  a 
$500  daily  balance  and  an  avenige  daily 
balance  that  is  higher  or  lower.  But  a  credit 
union  could  determine  the  minimum  balance 
to  earn  dividends  by  using  a  method  that  is 
"unequivocally  beneficial"  to  the  member 
such  as  the  following: 


A  credit  union  using  the  daily  balance 
method  to  calculate  dividends  and 
requiring  a  $500  minimum  daily  balance 
could  choose  to  pay  dividends  on  the 
account  (for  those  days  the  minimum 
balance  is  not  met)  as  long  as  the  member 
maintained  an  average  daily  balance 
throughout  the  month  of  S400. 

A  credit  union  using  the  average  daily 
balance  method  to  calculate  dividends  and 
requiring  a  S400  minimum  average  daily 
balance  could  choose  to  pay  dividends  on 
the  account  as  long  as  the  member 
maintained  a  daily  balance  of  S500  for  at 
least  half  of  the  days  in  the  period. 

A  credit  union  using  either  the  daily  balance 
method  or  average  daily  balance  method  to 
calculate  dividends  that  requires  either  of 
the  following,  but  not  both,  S500  daily 
balance'  or  a  S400  average  daily  balance  to 
pay  dividends  on  the  account.      '"        .  • 

5.  Payinf;  on  full  balance.  Credit  unions 
must  pay  dividends  on  the  full  balance  in  the 
account  once  a  member  has  met  the  required  ; 
minimum  balance.  For  example,  if  a  credit 
union  sets  S300  as  is  minimum  daily  bahmce 
requirement  to  earn  dividends,  and  a  member 
share  and  deposits  S500,  the  credit  union 
must  pay  the  stated  dividend  rate  on  the  full 
S500  and  not  just  on  S200. 

6.  Negative  balances  prohibited.  Credit 
unions  must  treat  a  negative  account  balance 
as  zero  to  dctemiine:  _    .  - 
The  daily  or  average  daily  balance  oii  which 

dividends  will  be  paid 

Whether  any  minimum  balance  to  earn 
dividends  is  met 

(See  commentary  to  Appendix  A,  Part  II, 
which  prohibits  credit  unions  from  usin^ 
negative  balances  in  calculating  the 
dividends  figure  for  the  annual  perrentag« 
yield  earned.) 

7.  Club  accounts.  Credit  unions  offering 
club  accounts  (such  as  "holiday"  or 
"vacation"  club  accounts)  cannot  impose  a 
minimum  balance  that  is  based  on  the  total 
number  or  dollar  amount  of  payments 
required  under  the  club  plan.  For  exan-.ple, 
if  a  plan  calls  for  SlO  weekly  payments  for 
50  weeks,  the  credit  union  cannot  set  a  S500 
minimum  balance  and  then  pay  only  if  the 
member  makes  all  50  payments. 

8.  Minimum  balances  not  affecting 
dividend^.  Credit  unions  may  use  the  daily 
balance,  average  daily  balance,  or  oiher 
computation  method  to  calculate  minimum 
balance  requirements  not  involving  the 
payment  of  dividends — such  as  to  compute 
minimum  balances  for  assessing  fees. 

(b)  Compounding  and  crediting  policies 

1.  General.  Credit  unions  that  choose  to 
compbund  dividends  may  compound  or 
credit  dividends  annually,  semi-annually; 
quarterly,  monthly,  daily,  continuously,  or 
on  any  other  basis. 

2.  Withdrawals  prior  to  crediting  date.  If 
members  withdraw  funds,  without  closing 
the  account,  prior  to  a  scheduled  crediting 
date,  credit  unions  may  delay  paying  the 
accrued  dividends  on  the  withdrawn  amount 
until  the  scheduled  crediting  date,  but  may 
not  avoid  paying  dividends. 

3.  Closed  accounts.  If  members  close 
accounts  prior  to  the  date  dividends  are 
credited,  credit  unions  may  choose  not  to  p.iv 


accrued  dividends  as  long  as  they  have 
previously  disclosed  that  fact  to  the  member. 
If  accrued  dividends  are  paid,  accrued 
dividends  must  be  paid  on  funds  up  until  the 
account  is  closed  or  the  account  is  deemed 
closed.  For  example,  if  an  account  is  closed 
on  a  Tuesday,  accrued  dividends  on  the 
funds  through  Monday  would  be  paid.   . 
Whether  (and  the  conditions  under  which) 
credit  unions  are  permitted  to  deem  an 
account  closed  by  a  member  is  determined  by 
state  or  other  law,  if  any.  Credit  unions  are 
cautioned  that  bylaw  requirements  may 
prevent  a  credit  union  from  deeming  a 
member's  account  closed  until  certain  time 
periods  are  extinguished.  (See  NCUA 
Standard  FCU  Bylaws,  Art.  Ill,  §  3  (members 
have  at  least  6  months  to  replenish 
membership  share  before  membership  can 
terminate  and  the  account  is  deemed  closed). 
Such  bylaw  requirements  may  not  be 
overridden  without  proper  agency  approval. 

4.  Dormont  account.  Subject  to  state  dr 
other  law  defining  when  an  account  becomes 
dormant,  a  credit  union  may  contract  with  a 
member  not  to  pay  accrued,-but  uncredited, 
dividends  ifthe  account  becomes  dormant 
prior  to  the  regular  dividend  crediting  date. 

(cl  Date  dividends  begin  to  accrue 

1.  Relation  to  Regulation  CC.  Credit  unions 
may  rely  on  the  Expedited  Funds  Availability 
Act  (EF/\A)  and  regulation  CC  (12  CFR  part 
229)  to  determine,  for  example,  when  a  share 
is  considered  made  for  purposes  of  dividend 
accrual,  or  when  dividends  need  not  be  paid 
on  funds  because  a  deposited  check  is  later 
rtiturned  unpaid. 

2.  Ledger  and  collected  balances.  Credit 
unions  may  calculate  dividends  by  using  a 
"ledger"  balance  or  "collected"  balance 
method,  as  long  as  the  crediting  requirements 
of  Ihe  EFAA  are  met. 

3.  Withdrawal  of  principal.  Credit  unions 
must  accrue  dividends  on  funds  until  the 
funds  are  withdrawn  from  the  account.  For 
example,  if  a  check  is  debited  to  an  account 
on  a  Tuesday,  the  credit  union  must  accrue 
dividends  on  those  funds  through  Monday. 

Suction  707.8— Advertising. 

(a)  Misleading  or  inaccurate  advertisements 

1.  General.  All  advertisements  must 
comply  with  the  rule  against  misleading  or 
inaccurate  advertisements,  even  though  the 
disclosures  applicable  to  various  media 
differ.  The  word  "profit"  may  be  used  when 
referring  to  dividend-bearing  share  accounts, 
as  it  reflects  the  nature  of  dividends.  The 
word  "profit"  may  not  be  used  when- 
referring  to  interest-bearing  deposit  accounts. 

2.  Indoor  signs.  An  indoor  sign  advertising 
an  annual  percentage  yield  is  not  misleading 
or  inaccurate  if: 

For  a  tiered-rate  account,  it  also  provides  the 
upper  and  lower  dollar  amounts  of  the 
advertised  tier  corresponding  to. the  annual  - 
percentage  yield 

For  a  term,  share  account,  if  also  provides  the 
term  required  to  obtain  the  advertised  yield 

3.  "Free"  or  "no  cost"  accounts.  For 
purposes  of  determining  whether  an  account 
can  be  advertised  as  "free"  or  "no  cost." 
maintenance  and  activity  fees  include: 


Any  fee  imposed  if  a  minimum  balance 
requirement  is  not  met,  or  if  the  member 
exceeds  a  specified  number  of  transactions 

Transaction  and  service  fees  that  members 
reasonably  expect  to  be  regularly  imposed 
on  an  account 
Examples  of  maintenance  and  activity  fees 

include: 

A  flat  fee,  such  as  a  monthly  service  fee 
Fees  imposed  to  share  and  deposit,  withdraw 
or  transfer  funds,  including  per-check  or 
per-transaction  charges  (for  example,  S.25 
for  each  withdrawal,  whether  by  check,  in 
person  or  at  an  ATM  owned  by  the  credit 
union) 

Examples  of  fees  that  are  not  maintenance 
or.activity  fees  include: 

Fees  that  are  not  required  to  be  disclosed 

under  §  707.4(b)(4) 
Check  printing  fees  of  any  type 
Fees  for  obtaining  copies  of  checks,  whether 

or  not  the  original  checks  have  been 

truncated  or  returned  to  the  member 

periodically 
Balance  inquiry  fees 
Fees  assessed  against  a  dormant  account 
Fees  for  using  an  ATM  not  owned  by  the 

account-issuing  credit  union 
Fees  for  electronic  transfer  services  that  are 

not  required  to  obtain  an  account,  such  as 

preauthorized  transfers  or  home  electronic 

credit  union  services 
Stop  payment  fees  and  fees  for  returned  share 

draft  or  checks 

4.  Similar  terms.  An  advertisement  may 
not  use  a  term  such  as  "fees  waived"  if  a 
maintenance  or  activity  fee  may  be  imposed 
because  it  is  similar  to  the  terms  "free"  or 
"no  cost." 

5.  Specific  account  ser\'ices.  Credit  unions 
may  advertise  a  specific  account  service  or 
feature  as  free  as  long  as  no  fee  is  imposed 
for  that  service  or  feature.  For  example,  credit 
unions  that  provide'free  access  to  their  ATMs 
could  advertise  that  fact. 

6.  Free  for  limited  time.  If  an  account  or  a 
specific  account  service  is  free  only  for  a 
limited  period  of  time — for  example,  for  one 
year  following  the  account  opening — the 
account  or  service  may  be  advertised  as  free 
as  long  as  the  time  period  is  stated. 

7.  Conditions  not  related  to  share  accounts. 
Credit  unions  may  advertise  accounts  as 
"free"  for  members  that  meet  conditions  not 
related  to  share  accounts  such  as  age.  For 
example,  credit  unions  may  advertise  a  share 
draft  aaccount  as  "free  for  persons  over  65 
years  old,"  even  though  a  maintenance  or 
activity  fee  may  be  assessed  on  accounts  held 
by  members  that  are  65  or  younger. 

(h)  Permissible  rates 

1.  Tiered-rate  accounts.  An  advertisement 
for  a  tiered-rate  account  that  states  an  annual 
percentage  yield  must  also  state  the  annual 
percentage  yield  for  each  tier,  along  with 
corresponding  minimum  balance 
requirements.  Any  dividend  rates  staled  must 
appear  in  conjunction  with  the  annual 
percentage  yields  Tor  the  applicable  tier. 

2.  Stepped-rate  accounts.  An 
advertisement  that  states  a  dividend  rate  for 
a  stepped-rate  account  must  state  each 
dividend  rate  and  the  time  period  each  rate 
is  in  effect. 


3  Representative  examples.  An 
advertisement  that  states  an  annual 
percentage  yeild  for  a  type  of  account  (such 
as  a  term  share  account)  need  not  state  the 
annual  percentage  yield  applicable  to  every 
variation  offered  by  the  credit  union.  For 
example,  if  rates  vary  depending  on  the 
amount  of  the  initial  share  and  deposit  and 
term  of  a  term  share  account,  credit  unions 
need  not  list  each  balance  level  and  term 
offered.  Instead,  the  advertisement  may: 
Provide  a  representative  example  of  the 
annual  percentage  yields  offered,  clearly 
described  as  such.  For  example,  if  a  credit 
union  offers  a  S25  bonus  on  all  term  share 
accounts  and  the  annual  percentage  yield 
will  vary-  depending  of  the  term  selected, 
the  credit  union  may  provide  a  disclosure 
okthe  annual  percentage  yield  as  follows: 
"For  example,  our  6-month  term  share 
certificate  of  deposit  currently  pays  a 
3.15%  annual  percentage  yield." 
Indicate  that  various  rates  are  available,  such 
as  by  stating  short-term  and  longer-term 
maturities  along  with  the  applicalile 
annual  percentage  yields  that  dcjicnd  on 
the  maturity  you  choose.  For  example,  our 
one-month  CD  earns  a  2.75%  APY.  Or. 
earns  a  5.25  APY  for  a  three-year  CD." 

Ic)  When  additional  disclosures  are  required 

1.  Trigger  terms.  Disclosures  are  triggered 
by  statements  such  as  "We  will  pay  9  bonus 
of  1%  over  our  current  rate  for  one-year  tenn 
share  certificates  of  deposit  of>ened  before 
April  15,  1995."  The  following  are  examples 
of  information  stated  in  advertisements  that 
are  not  "trifyer"' terms: 

"One,  three,  and  five  year  CDs  available" 
"Bonus  rales  available" 

lc)(2)  Time  annual  percentage  yield  is  offcn^d 

1.  Spacified  recent  date.  If  an 
advertisement  discloses  an  annual  pi-rcentage 
yield  as  of  a  specified  date,  that  date  must 
be  recent  in  relation  to  the  publication  or 
broadcast  frequency  of  the  media  used.  For 
example,  the  printing  date  of  a  brochure 
printed  once  for  an  account  promotion  that 
will  be  in  effect  for  six  months  would  be 
considered  "recent,"  even  though  rates 
change  during  the  six-month  period.  Interest 
rates  published  in  a  daily  newspaper  or  on 
television  must  be  a  rate  offered  shortly 
before  (or  on)  the  date  the  rates  are  published 
or  broadcast;  Similarly,  dividend  rates 
published  in  a  daily  newspaper  or  on 
television  must  be  a  rate  reflecting  either  the 
preceding  dividend  period,  or  a  prospective 
rate,  and  the  option  chosen  should  be  noted. 

Ic)(5)  Effect  of  fees 

1.  Scope.  This  requirement  iijiplies  only  to 
maintenanr:e  or  activity  fets  as  described  in 
paragraph  8(a). 

lc)(6)  Features  of  term  share  accounts 

(cll6llil  Time nqiiircmenis 

1.  Club  accounts.  If  the  maturity  dute  of  a 
club  account  is  set  but  the  term  may  vary 
depending  on  when  the  account  is  opened, 
credit  unions  may  use  a  phrase  such  as: 

"The  term  of  the  account  varies  depending 
on  when  the  account  is  opened.  However. 
the  maturity  date  is  November  15. " 
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(c)l6l(ii)  Early 

1 .  Discretioi  ary 
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(d)  Bonuses 
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door  signs  include 
displayed  on  computer 
,  preprinted  posters,  and 
boards.  Any  advertisement 
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Section  707.9 — Enforcement  and  record 
retention. 

(r)  Record  retention 

1.  Evidence  of  required  actions.  Credit 
unions  comply  with  the  regulation  by 
demonstrating  they  have  done  the  following: 
Established  and  maintained  procedures  for 

.    paying  dividends  and  providing  timely 
disclosures  as  required  by  the  regulation, 
and 

Retained  sample  disclosures  for  each  type" 
account  offered  to  members,  such  as 
account-opiening  disclosures,  copies  of 
advertisements,  and  change-in-term 
notices:  and  information  regarding  the 
dividend  rates  and  annual  p)ercentage 
yields  offered. 

2.  Methods  of  retaining  evidence.  Credit 
unions  must  retain  information  needed  to 
reconstruct  the  required  disclosures  or  oihor 
actions.  They  need  not  keep  disclosures  Or 
other  business  records  in  hard  copy.  Records 
evidencing  compliance  may  be  retained  on 
microfilm,  microfiche,  or  by  oi'nor  methods 
that  reproduce  records  accurately  (including 
computer  files).  Credit  unions  must  lutain 
copies  of  all  printed  advertisements  and  the 
text  of  all  advertisements  conveyed  by 
electronic  or  broadcast  media,  and 
newsletters. 

3.  Payment  of  dividends.  Sufficient  rate 
and  balance  information  must  be  retained  to 
permit  the  verification  of  dividends  paid  un 
an  account,  including  the  payment  of 
dividends  on  the  full  principal  balanie. 

Appendix  A  to  Part  707 — Annual 
Percentage  Yield  Calculation 

Part  I.  Annual  percentage  yield  for  account 
disclosures  and  advertising  purposes. 

1.  Rounding  for  calculations.  The 
following  are  examples  of  fjermissible 
rounding  rules  for  calculating  dividends  and 
the  annual  percentage  yield: 

The  daily  rate  applied  to  a  balance  rounded 
to  five  or  more  decimnts.  For  example; 
.008219178%,  3.00%  for  a  365  day  year, 
would  be  rounded  to  no  less  than  .00322%. 

The  daily  dividends  or  interest  earned 
roundfid  to  five  or  more  decimals.  For 
example;  $.08219178082,  daily  dividends 
on  $1,000  at  3%  for  a  365  day  year,  would 
be  rounded  to  no  less  than  S.08219. 

2.  Exponent  numerator  in  a  leap  year.  The 
annual  percentage  yield  formula's  exponent 
numerator  will  remain  365  in  leap  years. 

3.  First  tier  of  a  tiered  rate  account.  The 
first  tier  of  a  tiered  rate  account  is  to  be 
disclosed  and  advertised;  "Up  to  but  not 
exceeding.  .  .",  "S.Olto.  .  .",  or  similar 

language. 

« 

Part  U.  Annual  percentage  yield  earned  for 

periodic  statements. 

1.  Balance  method.  The  dividend  or 
interest  figure  used  in  the  calculation  of  the 
annual  percentage  yield  earned  may  be 
derived  from  the  daily  balance  method  or  the 
average  daily  balance  method.  The  balance 
used  in  the  annual  percentage  yield  earned 
formula  is  the  sum  of  the  balances  for  each 
day  in  the  period  divided  by  the  number  of 
days  in  the  period.  The  balance  for  each  day 
is  based  on  a  point  in  time;  i.e.  beginning  of 


day  balance,  end  of  day  balance,  closing  of 
day  balance,  etc.  Each  day's  balance  must  he 
based  on  the  same  point  in  time  and  cannot 
be  based  on  the  day's  low  balance. 

2.  Collected  balance  method.  Credit  unions 
that  accrue  or  pay  dividends  on  noncash 
deposits  using  the  collected  balance  method 
must  disclose  collected  balance  information 
on  the  periodic  statement  in  order  that  the 
member  may  calculate  the  dividend  amount 
and  annual  percentage  yield  earned  (e.g., 
each  day's  collected  balance  when  the  daily 
balance  method  is  used  and  the  average  daily 
balance  when  the  averagedaily  balance  is 
used). 

3.  Negative  balances  prohibited.  Credit 
unions  must  treat  a  negative  account  balance 
as  zero  to  determine  the  balance  on  which 
the  annual  percentage  yield  earned  is 
calculated.  (See  commentary  to  §  707.7(a)(2).) 

A.  General  formula. 

1.  Accrued  but  uncn-diied  dividends.  To 
calculate  the  annual  percentage  yield  carnrd, 
accrued  but  uncredited  dividends: 

Shall  not  be  included  in  the  balance  for 
sSatements  that  are  issued  at  the  same  time 
or  less  frequently  than  the  account's    . 
compcfunding  and  crediting  frequency.  For 
example,  if  monthly  statements  arc  sent  fur 
an  account  that  compounds  dividends 
daily  and  credits  dividends  monthly,  the 
balance  may  not  be  increased  each  day  to 
refiect  the  effect  of  daily  compounding. 
Assume  a  credit  union  will  pay  S13.70  in 
dividends  on  5100,000  for  the  first  day, 
S6.85  in  dividends  on  550,013.70  for  tlie 
second  day.  and  S3. 43  in  dividends  on 
S25.020.55  for  the  third  day.  The  sum  of 
each  days  balance  is  5175,000  (does  not 
include  accrued,  but  uncredited,  dividends 
amounts  S13.70,  S6.85,  and  S3.43),  thereby 
result-ing  in  an  average  daily  balance  ffir 
the  three  days  of  558,333.33. 

Shall  be  included  in  the  balance  for 
succeeding  statements  if  a  statement  is 
issued  more  frequently  than  compounded 
dividends  is  credited  on  an  account.  For 
example,  if  monthly  statements  are  sent  for 
an  account  that  compounds  dividends 
daily  and  credits  dividends  quarterly,  the 
balance  for  the  second  monthly  statement 
would  include  dividends  that  had  accrued 
for  the  prior  month.  Assume  a  credit  union 
will  pay  S411.78  in  dividends  on  30  days 
of  $100,000,  5427.28  in  dividends  on  31 
days  of  $100,411.78,  and  $415.23  in 
dividends  on  30  days  of  $100,839.06.  The 
balance  (average  daily  balance  in  the 
account  for  the  period)  for  the  second  31 
days  is  5100.411.78. 

2.  Hounding.  The  dividends  earned  figure 
used  to  calculate  the  annual  percentage  yield 
earned  must  be  rounded  to  two  decimals  to 
reflect  the  amount  actually  paid.  For 
example,  if  the  dividends  earned  for  a 
statement  period  is  $20,074  and  the  credit 
union  pays  the  member  $20.07,  the  credit- 
union  must  use  S20.07  (not  $20,074)  to 
calculate  the  annual  percentage  yield  earned. 
For  accounts  that  pay  dividends  based  on  the 
daily  balance  method,  compound  and  credit 
dividends  or  interest  quarterly,  and  send 
monthly  statements,  the  credit  union  may, 
but  need  not,  round  accrued  dividends  to 
two  decimals  for  calculating  the  "projected"' 
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or     .iKicipated"  annual  percentage  yield 
earned  on  the  first  two  monthly  statements 
issued  during  the  quarter.  However,  on  the 
quarterly  statement  the  dividends  earned 
figure  must  reflect  the  amount  actually  paid. 

3.  Compounding  frequency  using  the 
average  daily  balance  method.  Any 
compounding  frequency,  including  daily 
compounding,  can  be  used  when  calculating 
dividends  using  the  average  daily  balance 
method.  (See  comment  707.7(b),  which  does 
not  require  credit  unions  to  compound  or 
credit  dividends  at  any  particular  frequency). 

B.  Special  formula  for  use  where  periodic 
statement  is  sent  more  often  than  the  period 
for  which  dividends  are  compounded. 

1.  Statements  triggered  by  Regulation  E. 
Credit  unions  may,  but  need  not,  use  this 
formula  to  calculate  the  annual  percentage 
yield  earned  for  accounts  that  receive 
quarterly  statements  and  that  are  subject  to 
Regulation  E's  rule  calling  for  monthly 
statements  when  an  electronic  fund  transfer 
has  occurred.  They  may  do  so  even  though 
no  monthly  statement  was  issued  during  a 
specific  quarter.  This  formula  must  be  used 
for  accounts  that  comjxjund  and  credit 
dividends  quarterly  and  that  receive  monthly 
statements,  triggered  by  Regulation  E,  which 
comply  with  the  provisions  of  §  707.6. 

2.  Days  in  compounding  period.  Credit 
unions  using  the  special  annual  percentage 
yield  earned  formula  must  use  the  actual 
number  of  days  in  the  compounding  period. 

Appendix  B  to  Part  707 — Model  Clauses 
and  Sample  Forms 

1.  Modifications.  Credit  unions  that  modify 
the  model  clauses  will  be  deemed  in 
compliance  as  long  as  they  do  not  delete 
information  required  by  TISA  or  regulation 
or  rearrange  the  format  so  as  to  affect  the 
substance  Or  clarity  of  the  disclosures. 

2.  Format.  Credit  unions  may  use  inserts  to 
a  document  (see  Sample  Form  B-11)  or  fill- 
in  blanks  (see  Sample  Forms  B— 4  and  B-5, 
which  use  double  underlining  to  indicate 
terms  that  have  been  filled  in)  to  show 
current  rates,  fees  or  other  terms. 

3.  Disclosures  for  opening  accounts.  The 
sample  forms  illustrate  the  information  that 
must  be  provided  to  a  member  when  an 
account  is  opened,  as  required  by 

§  707.4(a)(1).  (See  §  707.4(a)(2),  which  states 
the  requirements  for  disclosing  the  annual 
percentage  yield,  the  dividend  rate,  and  the 
maturity  of  a  term  share  account  in 
responding  to  a  member's  request.) 

4.  Compliance  with  Regulation  E.  Credit 
unions  may  satisfy  certain  requirements 
under  Part  707  with  disclosures  that  meet  the 
requirements  of  Regulation  E.  (See 

§  707.3(c).)  The  model  clauses  and  sample 
forms  do  not  give  examples  of  disclosures 
that  would  be  covered  by  both  this  regulation 
and  Regulation  E  (such  as  disclosing  the 
amount  of  a  fee  for  ATM  usage).  Credit 
unions  should  consult  appendix  A  to 
Regulation  E  for  appropriate  Regulation  E 
model  clauses. 

5.  Duplicate  disclosures.  If  a  requirement 
such  as  a  minimum  balance  applies  to  more 
than  one  account  term  (to  obtain  a  bonus  and 
determine  the  annual  percentage  yield,  for 
example),  credit  unions  need  not  repeat  the 


requirement  for  each  term,  as  long  as  it  is 
clear  which  terms  the  requirement  applies  to. 

6.  Guide  to  model  clauses.  In  the  model 
clauses,  italicized  words  indicate  the  type  of 
disclosure  a  credit  union  should  insert  in  the 
space  provided  (for  example,  a  credit  union 
might  insert  "March  25, 1995"  in  the  blank 
for  "{date]"  disclosure).  Brackets  and 
diagonals  ("/")  indicate  a  Credit  unions  must 
choose  the  alternative  that  describes  its 
practice  (for  example,  (daily  balance/average 
daily  balance]). 

7.  Sample  forms.  The  sample  forms  (B-4 
through  B-11)  serve  a  purpose  different  from 
the  model  clauses.  They  illustrate  various 
ways  of  adapting  the  model  clauses  to 
specific  accounts.  The  clauses  shown  relate 
only  to  the  specific  transactions  described. 

By  order  of  the  National  Credit  Union 
Administration  Board  on  July  26, 1994. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  94-18719  Filed  8-2-94:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  330 

[Docket  No.  92N-0454] 
RIN  0905-AA06 

Labeling  of  Drug  Products  for  Over- 
The-Counter  Human  Use 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  general  labeling  policy  for 
over-the-counter  (OTC)  drug  products 
that  allows  for  the  interchangeable  use 
of  certain  words  in  labeling  required  by 
an  OTC  drug  monograph.  Examples  of 
words  already  allowed  include: 
"doctor"  or  "physician."  "consult"  or 
"ask,"  and  "indications"  or  "uses."  This 
proposal  provides  for  an  additional 
phrase  ("Drug  interaction  precaution" 
or  "Avoid  mixing  drugs"  or  "Do  not  mix 
drugs").  The  agency  is  also  requesting 
public  comment  on  changing  the 
wording  of  warnings  from  negative 
phraseology  to  a  more  positive  approach 
(i.e.,  "Do  not  use  more  than  7  dajs"  to 
"Use  only  7  days"). 
DATES:  Written  comments  by  October 
17,  1994;  written  comments  on  the 
agency's  economic  impact 
determination  by  October  17. 1994.  The 
agency  is  proposing  that  any  final  rule 
that  may  issue  based  on  this  proposal 
become  effective  30  days  after  the  date 
of  its  publication  in  the  Federal 
Register. 


ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklavra  Dr..  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  April  5, 
1993  (58  FR  17553),  the  agency 
proposed  to  amend  its  general  labeling 
policy  for  over-the-counter  (OTC)  drug 
products  to  allow  for  the 
interchangeable  use  of  certain  words  in 
the  labeling  required  by  an  OTC  drug 
monograph.  The  agency  had  previously 
proposed  in  a  number  of  tentative  final 
monographs  and  included  in  a  number 
of  final  monographs  a  provision  that  the 
words  "doctor"  and  "physician"  may  be 
used  interchangeably  in  the  labeling  of 
OTC  drug  products.  Instead  of  including 
this  provision  in  each  OTC  drug 
monograph,  the  agency  proposed  to 
include  such  a  provision  in  §  330.1  (21 
CFR  330.1)  as  part  of  the  general 
conditions  imder  which  an  OTC  drug  is 
generally  recognized  as  safe,  effective, 
and  not  misbranded.  The  agency  also 
proposed  that,  at  manufacturers' 
discretion,  the  word  "ask"  could  be 
substituted  for  the  word  "consult." 
which  appears  in  the  directions  for 
many  OTC  drug  monograph  ingredients. 
Thus,  the  agency  proposed  that  the 
phrases  "consult  a  physician,"  "consult 
a  doctor,"  "ask  a  physician,"  and  "ask 
a  doctor"  could  be  used 
interchangeably.  The  agency  invited 
comments  and  suggestions  as  to  such 
other  terms  that  could  be  used 
interchangeably,  i.e.,  terms  general  in 
nature  that  appear  in  more  than  one 
OTC  drug  monograph.  The  comments 
received  in  response  to  the  proposed 
rulemaking  were  favorable  and 
suggested  a  number  of  additional  terms 
that  could  be  used  interchangeably. 

In  a  final  rule  published  in  the 
Federal  Register  of  January  28,  1994  (59 
FR  3998),  the  agency  allowed  the 
following  terms  to  be  used 
interchangeably:  (1)  "Ask"  or  "consult." 
(2)  "assistance"  or  "help, "(3)  "clean"  or 
"cleanse,"  (4)  "continue"  or  "persist," 
(5)  "continues"  or  "persists."  (6) 
"doctor"  or  "physician."  (7) 
"indication"  or  "use."  (8)  "indications" 
or  "uses."  and  (9)  "lung"  or 
"pulmonar)'."  These  terms  are  included 
in§330.1(i). 
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The  agency  ntends  to  continue  to 
examine  label  ng  required  by  OTC  drug 
monographs  t(  i  provide  consumers  more 
simplified  anc  understandable 
information.  1  his  includes 
interchangeab  e  terms,  alternative 
phraseology,  a  tid  possibly  a  new  or 
different  label  ng  format.  At  this  time, 
the  agency  is  j  roposing  additional 
words  or  phra  les  that  could  be  used 
interchangeab  y.  The  words  "Drug 
interaction  pr<  caution"  appear  in  a 
number  of  OT  ]  drug  monographs.  See, 
for  example,  §341. 76(c)(4)  (21  CFR 
341.76(c)(4))  V  hich  states:  "Drug 
interaction  pn  caution.  Do  not  use  this 
product  if  you  are  presently  taking  a 
prescription  d  ^xg  for  high  blood 
pressure  or  de  )ression,  without  first 
consulting  a  d  )ctor."  The  agency 
believes  the  pirase  "Avoid  mixing 
drugs"  or  "Do  uot  mix  drugs"  may  be 
better  understi  lod  by  consumers  than 
"Drug  interact  on  precaution." 
Accordingly,  t  le  agency  is  proposing  to 
amend  §  330.1  i)  to  include  these 
additional  ten  is  that  may  be  used 
interchangeab  y  in  the  labeling  of  OTC 
drug  pfoducts 

Additionall  ,  the  agency  is  requesting 
comment  fron:  manufacturers  and  the 
public  on  whe  her  it  would  be  desirable 
to  change  negc  tively  worded  warnings 
to  a  more  posi  ive  phraseology.  For 
ONnmple.  in  th  J  labeling  of  first  aid 


antibiotic  druj 


products  in 


§  333.150(c)(l    (21  CFR  333.150(c)(1)), 
the  warning  ":  )o  not  use  in  the  eyes  or 
apply  over  lar  e  areas  of  the  body," 
could  be  chan  ;ed  to  read.  "Avoid  use  in 
the  eyes  or  ov(  r  large  areas  of  the  body." 
Similarly,  the  vaming  in 
§  333.150(c)(2  ,  which  states:  "Do  not 
use  longer  tha  i  1  week  unless  directed 
by  a  doctor,"  c  auld  be  changed  to  read: 
"Use  for  only     week  unless  directed  by 
a  doctor." 

Another  e\a  nple  is  the  warnings  in 
§  331.30(c)(4)   21  CFR  331.30(c)(4)), 
which  states: '  Do  not  use  this  product 
except  under  t  le  advice  and  supervision 
of  a  physician  if  you  have  kidney 
disease,"  and  n  §  331.30(c)(5)  (21  CFR 
331.30  (c)(5)).  ivhich  states:  "Do  not  use 
this  product  e:  cept  under  the  advice 
and  supervisee  n  of  a  physician  if  you 
are  on  a  sodiu  n  restricted  diet."  These 
warnings  coul  i  be  changed  to  read: 
"Use  only  wit  i  a  physician's  help  if  * 
*  *."  or  "Use  (  nly  with  the  help  of  a 
doctor  if  '  '."  ' 

The  waminj  statements  cited  are  only 
selected  exam  )les.  There  are  many 
other  similar  s  atements  in  proposed 
and  final  OTC  drug  monographs.  At  this 
time,  the  agem  y  seeks  comments  on  the 
following  spec  ific  questions: 

(1)  Should  t  le  terms  "Drug 
interaction  pre  caution,"  "Avoid  mixing 


drugs,"  or  "Do  not  mix  dnigs"  be  used 
interchangeably? 

(2)  Is  a  positive  phraseology  for  some 
warnings  a  desirable  labeling  approach 
or  should  the  more  emphatic  negative 
phraseology  be  retained  as  the  only 
allowed  language  in  warning 
statements? 

(3)  Will  consumers  pay  more  attention 
to  "Do  not  use"  language  than  to  "Use 
only"  language?  Do  repetitive  terms 
such  as  "Do  not  use"  lose  their  impact 
and  become  less  important  when  read 
by  consumers? 

(4)  Should  negative  warnings  be  used 
only  for  the  most  important  advice? 

(5)  Is  it  essential  that  similar  products 
have  identical  warning  lan'j'i  ige  or  may 
the  language  vary  and  still  be  desirable 
provided  the  meaning  is  the  same? 

The  agency  seeks  comments  from 
manufacturers,  health  professionals,  and 
consumers  on  these  issues.  Any  party 
having  any  survey  data  on  these  labeling 
approaches  should  provide  that 
information  to  the  agency. 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
128G6  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  E.xecutive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
helioves  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and,  thus,  is  not  subject 
to  review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  If  this  proposed  rule  becomes  a 
final  rule,  the  labeling  options  could  be 
implemented  at  very  little  cost  by 
manufacturers  at  the  next  printing  of 
labels,  for  those  products  for  which  the 
manufacturer  chooses  to  make  a  change. 
Accordingly,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  ndemaking 
would  have  on  the  labeling  of  OTC  drug 
products.  Types  of  impact  may  include. 


but  are  not  limited  to,  costs  associated  . 
with  relabeling.  Comments  regarding 
the  impact  of  this  rulemaking  on  OTC 
drug  products  should  be  accompanied 
by  appropriate  documentation.  The 
agency  will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(cj(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may.  on  or  before 
October  17,  1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Written  comments  on  the 
agency's  economic  impact 
determination  may  be  submitted  on  or 
before  October  17.  1994.  Three  copies  of 
all  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  bo  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Frid.iy. 

List  of  Subjects  in  21  CFR  Part  330 

Over-the-counter  dnigs. 

Therefore,  under  the  Federal  Fooil. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  330  be  amended  as  follows: 

PART  330— OVER-THE-COUNTER 
(OTC)  HUMAN  DRUGS  WHICH  ARE 
GENERALLY  RECOGNIZED  AS  SAFE 
AND  EFFECTIVE  AND  NOT 
MISBRANDEO 

1.  The  authority  citation  for  21  CFR 
part  330  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505, 
510,  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352,  353, 
355,360,371). 

2.  Section  330.1  is  amended  by 
redesignating  paragraphs  (i)(7),  (i)(8), 
and  (i)(9)  as  paragraphs  (i)(8),  (i)(9),  and 
(i)(10),  respectively,  and  by  adding  new 
paragraph  (i)(7),  to  read  as  follows: 

§  330. 1    General  conditions  for  general 
recognition  as  safe,  effective  and  not 
mistiranded. 

*         *         *        *         « 

(i)*    *    • 


(7)  "Drug  interaction  precaution"  or 
"Avoid  mixing  drugs"  or  "Do  not  mix 
drugs". 

•        •        •        •        « 

Dated:  July  27, 1904. 
Michael  R.  Taylor, 

Dep  u  ty  Co  mm  issioner  for  Policy. 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[AD-FRL-6022-9] 

Preparation,  Adoption,  and  Submittal 
of  State  Implementation  Plans;  Test 
Mettiod  205,  AppendixM 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 

public  hearing. 

SUMMARY:  The  purpose  of  this  proposed 
rule  is  to  add  a  test  method  which 
would  be  used  to  verify  the  performance 
and  accuracy  of  gas  dilution  systems 
during  a  field  test.  The  test  method  is 
entitled,  "Verification  of  Gas  Dilution 
Systems  for  Field  Instrument 
Calibrations,"  and  will  be  added  to  40 
CFR  Part  51,  Appendix  M.  as  Test 
Method  205.  This  method  will  allow  the 
facility  greater  flexibility  while  assuring 
the  Administrator  of  the  quality  of  the 
calibration  of  the  field  analyzers. 
.  A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning  " 
the  proposed  rule. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  October  17, 1994. 

Pub'.i.  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  August  24, 1994,  a  public 
hearing  will  be  held  September  19, 1994 
beginning  at  10:00  a.m.  Persons 
interested  in  attending  the  bearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  meeting  will 
be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  August  24, 1994. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  Attention:  Docket  Number  A- 
93-36,  U.S.  Environmental  Protection 
Agency,  Room  M-1500,  First  Floor, 
Waterside  Mall,  401  M  Street,  S.W., 
Washington.  D.C.  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  he«ring.  it  will 


be  held  at  EPA's  Emission  Measurement 
Laboratory,  Research  Triangle  Paris, 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
Rima  Dishakjian,  Emission 
Measurement  Branch,  Technical 
Support  Division  (MD-19),  U.S. 
Envirorunental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0443. 

Docket.  Docket  No.  A-93-36, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  Air  Docket  Section. 
Room  M-1500,  First  Floor.  Waterside 
Mall.  401  M  Street.  S.W.,  Washington. 
D.C.  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rima  Dishakjian  or  Anthony  Wayne, 
Emission  Measurement  Branch  (MD- 
19),  Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0443. 

SUPPLEMEtfTARY  INFORMATION: 
I.  The  Rulemaking 

A.  Summary  of  Proposed  Changes 

A  verification  procedure  for  gas 
dilution  systems  is  being  proposed.  Gas 
dilution  systems  allow  tJbe  user  to  dilute 
a  high  level  certified  gaseous  standard 
to  the  concentration  levels  needed  for 
multi-point  calibration.  The 
instrumental  test  methods  in  40  CFR 
Part  60,  Appendix  A  (e.g..  Methods  3 A, 
6C,  7E.  10,  15. 16,  20,  25A,  and  25B) 
require  on-site,  multi-point  calibration 
using  gases  of  known  concentrations. 
An  extensive  Geld  test  can  require  the 
tester  to  transport  dozens  of  high 
pressure  gas  cylinders  to  a  lest  site.  If  a 
gas  dilution  system  were  available,  the 
number  of  gas  cyhnders  to  be 
transported  to  the  test  site  would  be 
greatly  reduced.  This  procedure 
provides  a  mechanism  for  the  tester  to 
avoid  the  cost  and  risk  associated  with 
transport  of  multiple  gas  cylinders, 
while  also  providing  assurances  to  the 
on-site  Administrator  that  the 
calibration  gases  produced  by  the  gas 
dilution  system  will  be  precise  and 
accurate. 

B.  Conunents  and  Responses  on  Draft 

The  proposed  method  was  published 
through  the  Emission  Measurement 
Technical  Information  Center  as 
Conditional  Test  Method  007  in  April 
1991.  No  technical  aunments  have  been 
submitted  thus  far.  Several  commenters 


suggested  that  the  protocol  be  published 
in  the  CFR,  thus  resulting  in  this  action. 

II.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  wall  be  held,  if 
requested,  to  discuss  the  proposed 
rulemaking  in  accordance  with  Section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  thi.s 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  pubhc  may  file  a  written 
statement  with  EPA  before,  during,  or 
within  30  days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Central  Docket  Section  in  Washington 
D.C.  (see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are  to:  (1)  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effe<  tively 
participate  in  the  rulemaking  proces?:, 
and  (2)  serve  as  the  record  in  case  of 
judicial  review  except  for  interagency 
review  materials  [Section  307(d)(7)(A)l. 

C.  Officii  of  Management  and  Budget 
Bcviow 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

D  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  no  additional  costs  will  he 
incurred. 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980, 44 
use.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Pari  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide, 
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Intergovemiiental  relations.  Lead, 
Nitrogen  dio  cide.  Ozone.  Particulate 
matter.  Repo  ling  and  recordkeeping 
requirement! .  Sulfur  oxides,  and 
Volatile  orga  lic  compounds. 

Dated:  July  :  4,  1994. 
Carol  M.  Brow  ner, 

Administrator 

EPA 
chapter  I, 
Regulations 


propo  ses 
pajt 
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to  amend  title  40. 
5 1  of  the  Code  of  Federal 
follows: 


PART  51— [/  MENDED] 

1.  The  autl  ority  citation  for  part  51 


continues  to 


read  as  follows: 


Authority:  4  !  U.S.C.  7410(a)(2).  7475(e). 
7502  (a)  and  (t ).  7503.  7601(a)(1)  and  7620. 

Appendix  M'l— Recommended  Test 
Methods  for  State  Implementation 
Plans 

2.  Append  x  M  to  part  51  is  amended 
by  adding  Mi  thod  205  to  read  as 
follows: 

Method  205 — '  'erification  of  Gas  Dilution 
Systems  fpr  Fi  :ld  Instrument  Calibrations 

1.  Introductior 
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these  reactive  gases  without  significant  loss 
Note:  The  laboratory  evaluation  is  required 
only  if  the  source  owner  or  operator  plans  to 
utilize  the  dilution  system  to  prepare  gases 
mentioned  above  as  being  reactive. 

2.  Specifications 

2.1  Gas  Dilution  System.  The  gas  dilution 
system  shall  produce  calibration  gases  whose 
measured  values  are  within  ±2  percent  of  the 
predicted  values.  The  predicted  values  are 
calculated  based  on  the  certified 
concentration  of  the  supply  gas  (Protocol 
gases,  when  available,  are  recommended  for 
their  accuracy)  and  the  gas  flow  rates  (or 
dilution  ratios)  through  the  gas  dilution 
system. 

2.1.1  For  gas  dilution  systems  utilizing 
mass  flow  controllers,  the  mass  flow 
controllers  in  the  gas  dilution  system  shall  be 
calibrated  against  a  National  Institute  of 
Standards  and  Technology  (NIST)  traceable 
standard  according  to  the  manufacturer's 
instructions  once  per  year. 

2.1.2  For  gas  dilution  systems  using  mass 
flow  controllers,  the  accuracy  of  the 
controllers  diminishes  at  low  flow  rates.  • 
Therefore,  it  is  recommended  that  How  rates 
below  10  percent  of  flow  controller  capacity 
be  avoided. 

2.2  High-Level  Supply  Gas.  An  EPA 
Protocol  calibration  gas  is  recommended,  due 
to  its  accuracy,  as  the  high-level  supply  gas. 

2.3  Mid-Level  Supply  Gas.  An  EPA 
Protocol  gas  shall  be  used  as  an  independent 
check  of  the  dilution  system.  The 
concentration  of  the  mid-level  supply  gas 
shall  be  within  10  percent  of  one  of  the 
dilution  levels  tested  in  Section  3.2. 

3.  Performance  Tests 

3  1  Laboratory  Evaluation  (Optional).  If  the 
gas  dilution  system  is  to  be  used  to  formulate 
calibration  gases  with  reactive  compounds 
(Test  Methods  15. 16.  and  25A/25B  (only  if 
using  a  calibration  gas  other  than  propane 
during  the  field  test)  in  40  CFR  Part  60. 
Appendix  A),  a  laboratory  certification  must 
be  conducted  once  per  year  for  each  reactive 
compound  to  be  diluted.  In  the  laboratory, 
carry  out  the  procedures  in  Section  3.2  on  the 
analyzer  required  in  each  respective  test 
method  to  be  laboratory  certified  (15, 16.  or 
25A  and  25B  for  compounds  other  than 
propane).  For  each  compound  in  which  the 
gas  dilution  system  meets  the  requirements 
in  Section  3.2.  the  source  must  provide  the 
laboratory  certification  data  for  the  field  test 
and  in  the  test  report. 

3.2  Field  Evaluation  (Required).  The  gas 
dilution  system  shall  be  evaluated  at  the  test 
site  with  an  analyzer  or  monitor  chosen  by 
the  source  owner  or  operator.  It  is 
recommended  that  the  source  owner  or 
operator  choose  a  precaiibrated  instrument 
ivith  a  high  level  of  precision  and  accuracy 
for  the  purposes  of  this  test.  This  method  is 
not  meant  to  replace  the  calibration 
requirements  of  test  methods.  In  addition  to 
the  requirements  in  this  protocol,  all  the 
calibration  requirements  of  the  applicable 
test  method  must  also  be  met. 

3.2.1  Prepare  the  gas  dilution  system 
according  to  the  manufacturer's  instructions. 
Using  the  high-level  supply  gas.  prepare,  at 
a  minimum,  one  dilution  for  each  dilution 


device  utilized  in  the  dilution  system. 
Dilution  device  in  this  method  refers  to  the 
mass  flow  controller,  critical  orifice,  capillary 
tube,  or  any  other  device  which  is  used  to 
achieve  gas  dilution.  For  gas  dilution  systems 
utilizing  mass  flow  controllers,  it  is 
recommended  that  two  dilutions  be 
performed  for  each  mass  flow  controller 
range. 

3.2.2  Calculate  the  predicted  concentration 
for  each  of  the  dilutions  based  on  the  flow 
rates  through  the  gas  dilution  system  (or  the 
dilution  ratios)  and  the  certified 
concentration  of  the  high-level  supply  gas. 

3.2.3  Introduce  each  of  the  dilutions  from 
Section  3.2.1  into  the  analyzer  or  monitor 
one  at  a  time  and  determine  the  instrument 
response  for  each  of  the  dilutions. 

3.2.4  Repeat  the  procedure  in  Section  3.2.3 
two  times,  i.e..  until  three  injections  are 
made  at  each  dilution  level.  Calculate  the 
average  instrument  response  for  each 
triplicate  injection  at  each  dilution  level.  No 
single  injection  shall  differ  by  more  than  ±2 
percent  from  the  average  instrument  response 
for  that  dilution. 

3.2.5  For  each  level  of  dilution,  calculate 
the  difference  between  the  average 
concentration  output  recorded  by  the 
analyzer  and  the  predicted  concentration 
calculated  in  Section  3.2.2.  The  average 
concentration  output  from  the  analyzer  shall 
be  ivithin  ±2  percent  of  the  predicted  value. 

3.2.6  Introduce  the  mid-level  supply  gas 
directly  into  the  analyzer,  bypassing  the  gas 

-dilution  system.  Repeat  the  procedure  twice 
more,  for  a  total  of  three  mid-level  supply  gas 
injections.  Calculate  the  average  analyzer 
output  concentration  for  the  mid-level 
supply  gas.  The  difference  between  the 
certified  concentration  of  the  mid-level 
supply  gas  and  the  average  instrument 
response  shall  be  within  ±2  percent. 

3.3  If  the  gas  dilution  system  meets  the 
criteria  listed  in  Section  3.2,  the  gas  dilution 
system  may  be  used  throughout  that  field 
test.  If  the  gas  dilution  system  fails  any  of  the 
criteria  listed  in  Section  3.2,  and  the  tester 
corrects  the  problem  with  the  gas  dilution 
system,  the  procedure  in  Section  3.2  must  be 
repeated  in  its  entirety  and  all  the  criteria  in 
Section  3.2  must  be  met  in  order  for  the  gas 
dilution  system  to  be  utilized  in  the  test. 

4.  References 

4.1  "EPA  Traceability  Protocol  for  .•Xssay 
and  Certification  of  Gaseous  Calibration 
Standards."  EPA-600/R93/224,  Revised 
September  1993. 

[FR  Doc.  94-18757  Filed  8-2-94;  8:45  am] 
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40  CFR  Part  180 

(PP  7F3521/P587;  FRL-4898-7] 

RIN  2070-AC18 

Pesticide  Tolerances  for  Tefluthrin 

agency:  Environmental  Protection 
Agency.  , 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
extend  tolerances  for  the  combined 
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residues  of  the  synthetic  pyrethroid 
tefluthrin  l2,3.5,6-tetraf]uoro-4- 
methylphenyl)methyl-(l  alpha,  3 
o7p/jo)-(Z)-(±)-3-(2-chloro-3,3,3-trinuoro- 
l-propenyl)-2,2- 

dimethylcyclopropanecaboxylatej  and 
its  metabolite.  (Z)-3-(2-chloro-3,3,3- 
lrinuoro-l-propenyl)2,2- 
dimethylcyclopropanecaboxylic  acid,  in 
or  on  the  raw  agricultural  commodities 
corn,  grain,  field,  and  pop;  com,  forage 
and  fodder,  field  and  pop.  This  proposal 
to  extend  the  effective  date  for 
tolerances  for  maximum  permissible 
levels  of  residues  of  this  insecticide  in 
or  on  these  commodities  was  requested 
by  Zeneca  Ag  Products  (previously,  ICI 
Americas,  Inc.). 

DATES:  Written  comments,  identified  by 
the  document  control  number  [PP 
7F3521/P587),  must  be  received  on  or 
before  September  2, 1994. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  [PP  7F3521/P587|,  may  be 
submitted  to:  Public  Response  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  Washington,  DC 
20460.  In  person,  bring  comments  to 
Rm.  1132,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  cuiy 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460, 
Office  location  and  telephone  number: 
Rm.  202,  CM  #2,  1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  703-305- 
6100. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  i.ssued  a  conditional  registration 
for  tefluthrin  for  use  on  com,  grain, 
field,  and  pop;  com,  forage  and  fodder, 
field  and  pop  on  January  13, 1989.  The 
registration  was  made  conditional  with 


a  final  expiration  date  of  July  31,  1993, 
since  certain  data  were  lacking.  See  the 
Federal  Register  (FR)  of  March  8. 1989 
(54  FR  9887)  for  specific  data 
requirements.  Because  of  the  lack  of 
the.se  data  the  tolerances  were 
established  with  an  expiration  date  of 
July  31, 1994.  (See  the  Federal  Register 
of  February  1,  1989  (54  FR  5080)). 

On  January  22, 1990,  the  Agency 
issued  a  Special  Data  Call-In  Notice  to 
Zeneca  Ag  Products  requiring 
submission  of  a  simulated  aquatic  field 
test  (mesocosm  study)  to  assess  long- 
term  aquatic  adverse  effects  related  to 
exposure  to  this  pesticide.  This  data 
requirement  was  imposed  because  of  a 
reported  fish  kill  associated  with  alleged 
misuse  of  the  product  and  was  added  to 
other  conditions  imposed  on  the 
registration  in  January  1989.  This  study 
was  due  by  November  30, 1994. 

On  October  20  and  November  13, 

1992,  Zeneca  Ag  Products  requested  an 
extension  of  the  conditional  registration 
and  extension  of  time  to  November  15, 
1994.  They  also  requested  a  waiver  of 
the  mesocosm  study  because  of  a  change 
in  Agency  policy  on  the  need  for  higher 
tiered  fate  and  ecological  effects  data 
such  as  an  aquatic  field  study.  The 
Agency  reexamined  the  existing 
ecological  effects  database  and 
concluded  that  it  had  sufficient  baseline 
data  to  characterize  aquatic  hazard  for 
this  pesticide,  and  the  Agency  waived 
the  requirement  for  a  mesocosm  study. 
However,  the  Agency  still  concluded 
that  this  pesticide  may  pose  aquatic  risk 
from  use  on  corn  and  agreed  to  an 
extension  of  the  conditional  registration 
until  November  15,  1994,  provided 
Zeneca  Ag  Products  submit  risk 
reduction  measures  designed  to  reduce 
the  potential  for  exposure  of  aquatic 
habitats  of  concern.  Zeneca  Ag  Products 
agreed  to  these  terms,  and  on  June  14, 

1993,  the  Agency  extended  the 
conditional  registration  for  tefluthrin  on 
corn  to  November  15,  1994.  By 
November  15,  1994,  the  Agency  intends 
to  complete  review  of  all  data  and  other 
information  submitted  and  to  make 
FIFRA  section  3(c)(5)  or  othor 
appropriate  regulatory  decisions  for  the 
corn  use  of  tefluthrin. 

To  be  consistent  with  theexten.sions 
issued  for  the  conditional  registrations 
the  Agency  is  proposing  to  extend  the 
tolerances  on  corn  and  other  affected 
commodities.  The  Agency  has 
determined  that  extending  the 
tolerances  will  protect  the  human 
health.  Therefore,  extensions  for  the 
tolerances  on  com  and  other  affected 
crops  are  proposed  as  set  forth  below. 

Tne  data  submitted  in  support  of 
these  tolerances  and  other  relevant 
material  have  been  reviewed.  The 


toxicological  and  metabolism  data  and 
analytical  methods  for  enforcement 
purposes  considered  in  support  of  thest; 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Register  of  Febmary  1. 1989  (54 
FR  5061),  for  corn. 

Residues  remaining  in  or  on  the  abovi? 
raw  agricultural  commodity  after 
expiration  of  these  tolerances  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  during  the  term  and  in 
accordance  with  the  provisions  of  the 
conditional  registrations. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentii.ide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  sef;tion 
408(e)  of  FIFRA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  7F3521/P587).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  to  the 
Public  Response  Section,  at  the  address 
given  above,  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866 

Pursuant  to  the  requirements  of  the 
Regulatory  Fle.xibilitv  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-012), 
the  Administrator  has  determined  that 
regulations  establishing  new  toleranrps 
or  food/feed  additive  regulations  or 
raising  tolerance  or  food/feed  additivo 
regidation  levels  or  establishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedun;. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  19,  1994. 

Lois  Rossi, 

Acting  Deputy  Dirnctor,  Registration  Divifion. 
Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  part  180 
of  chapter  I  of  title  40  of  the  C}ode  of 
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Federal  Regulations  be  amended  as 
follows: 

PART  180— (AMENDED] 

1.  The  authc  rity  citation  for  part  180 
continues  to  n  ad  as  follows: 


Authority:  21 


U.S.C.  346and37l, 


b.  By  revisii^  §  180.440.  to  read  as 
follows: 


Tefli  tt)rin:  tolerances  for 


.3,5 


§180.440 
residues. 

Tolerances, 
15,  1993.  are 
combined  resii 
tefluthrin  (2. 
msthylphenyl 
alphaHZ\'[±)- 
trifluoro-l- 
dimethylcycl 
its  metabolite 
trifluoro-l- 
dimethylcyclobropan 
or  on  the  folio  v 


-pro  )e 


Comrrodity 


Co<Ti.  grain,  field 
Com,  forage 
and  pop  ... 


o  expire  on  November 
e  ^tablished  for  the 
I  lues  of  the  insecticide 
6  tetrafluroro-4- 
methyl-(l  alpha,  3 
-(2-chloro-3,3,3- 
propenyl)-2.2- 
o  jropanecarboxylate  and 
Z)-3-(2-chloro-3,3,3- 
nyl)  2,2- 

ecarboxylic  acid  in 
I'ing  commodities: 


Parts  per 
million 


ard 


and  pop 
fodder. 


field 


0.02 
.06 
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40  CFR  Part  1(  0 

[OPP-300353:  F 1L-4902-71 
RINNo.2070-Ai;i8 

Calcium  Hypochlorite;  Exemption 
From  Toleranqe 


AGENCY:  Envi 
Agency  (EPA) 
ACTION 


nnmental  Protection 
). 
Propos  ^d  rule. 


SUMMARY:  EP.\ 
exemption 
tolerance  for 


fron 


or  on  grapes 
postharvest  by 
generator  pad 
agricultural 
requested  this 
the  tolerance 
DATES:  Written 
the  document 
300353],  must 
September  2,  lb94. 
ADDRESSES:  By 
to:  Public  Docket 
Information 
Division  (7506p) 
Programs, 
Agency.  401  N* 
DC  20460.  In 
to:Rin.  1132 


PJ 


proposes  to  establish  an 
the  requirement  of  a 
n  sidues  of  chlorine  gas  in 
w  len  applied  as  a  fumigant 
means  of  a  chlorine 
accordance  with  good 
practices.  Chiquita  Frupac 
)roposed  expansion  of 
eicemption. 
comments,  identified  by 
(  ontrol  number.  (OPP- 
)e  received  on  or  before 


mail,  submit  comnjents 
and  Freedom  of 
ion.  Field  Operations 
Office  of  Pesticide 
Environmental  Protection 
St..  SW..  Washington, 
rson.  bring  comments 
#2,  1921  Jefferson 


CM 


Davis  Hwy..  Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ruth  Douglas.  Product  Manager 
(PM)  32.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington  DC  20460. 
Office  location  and  telephone  number: 
Rm.  278,  CM  #2,  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  (703)  305-7964. 
SUPPt-EMENTARY  INFORvCatioN:  Under 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  21  U.S.C.  346a{e), 
EPA  proposes  to  e.xempt  from  the 
requirement  of  a  tolerance  residues  of 
chlorine  gas  in  or  on  grapes  when 
applied  as  a  fumigant  postharvest  by 
means  of  a  chlorine  generator  pad.  The 
fumigation  process  uses  polyethylene- 
lined  paper  pads  containing  calcium 
hypochlorite  that  are  packed  in  grape 
containers  during  shipment.  Under 
conditions  of  normal  use.  the  pads  are 
not  in  direct  contact  with  the  grapes. 
The  moisture  from  inside  the  box  and 
the  carbon  dioxide  produced  by  the 
metabolic  process  of  the  fruit  permeate 
the  pad,  activating  the  release  of 
chlorine  gas.  The  chlorine  gas  released 
in  the  pad  diffuses  through  the  paper 
and  the  polyethylene  liner  before 
depositing  on  the  grapes.  The 
exemption  for  chlorine  generators 
would  not  apply  to  the  use  of  chlorine 
gas  during  food  processing  or  as  a  food- 
contact  surface  sanitizer  since  these 
uses  are  under  the  jurisdiction  of  the 
Food  and  Drug  Administration. 

Several  clearances  already  exist  for 
the  calcium  salt  of  hypochlorite  used  as 
the  precursor  of  the  chlorine  gas. 
Calcium  hypochlorite  is  exempted  from 
the  requirement  of  a  tolerance  when 
used  preharvest  or  postharvest  in 
solution  on  all  raw  agricultural 
commodities  (40  CFR  180.1054). 
Calcium  hypochlorite  is  an  approved 
inert  ingredient  in  pesticide  products 
when  added  to  a  formulation  as  a 


sanitizing  and  bleaching  agent  (40  CFR 
180.1001).  Calcium  hypochlorite  is 
cleared  by  the  Food  and  Drug 
Administration  when  used  as  a  rinse  on 
food-contact  surfaces  (21  CFR 
178.1010).  Chlorine  gas  is  exempted 
from  the  requirement  of  a  tolerance 
when  used  preharvest  or  postharvest  in 
solution  on  all  raw  agricultural 
commodities  (40  CFR  180.1095). 

When  added  to  water,  chlorine  gas 
reacts  to  form  hypochlorous  acid,  a 
pesticidally  active  chemical  which  kills 
microorganisms  on  the  surface  of  the 
commodity  to  which  it  is  applied. 
Hypochlorous  acid  is  consumed  when  it 
reacts  with  bacteria,  fungi,  and  other 
■  organic  matter.  Because  of  the  rapidity 
-with  which  chlorine  gas  degrades,  there 
is  no  reasonable  expectation  that 
residues  of  chlorine  gas  will  remain  in 
eggs,  meat,  milk,  or  poultry  in 
accordance  with  40  CFR  180.3.  The 
residues  that  do  remain  are  not  of 
toxicological  significance. 

Based  upon  the  above  information 
and  review  of  its  use.  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this  active 
ingredient  is  useful  and  a  tolerance  is 
not  necessary  to  protect  the  public 
health.  Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  that  contains 
any  of  the  ingredients  listed  herein  may 
request  within  30  days  after  publication 
of  this  document  in  the  Federal  Register 
that  this  rulemaking  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food.  Drug  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (OPP-300353J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
"  address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances. 
or  raising  tolerance  levels,  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
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the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.   ' 

Dated:  July  15,  1994. 

Lois  Rossi, 

Acting  Diri^ctor,  Fcf^istration  Division.  Office 
of  Ptsticidfi  Prngraius. 

Therefore,  it  is  proposed  that.p.irt  180 
be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  lao 
conlinuos  to  read  as  follows: 

Authority:  21  L'.S  C.  .346n  and  371. 

2.  Section  180.1054  is  rovisnd  to  ro;i<l 
as  follows: 

§  180.1054     Calcium  hypoctilorite; 
exemptions  from  the  requirement  of  a 
tolerance. 

(a)  Calcium  hypochlorite  is  e.xouiptiul 
from  the  requirement  of  a  tolerance 
when  used  preharvest  or  postharvost  in 
solution  on  all  raw  agricultural 
commodities. 

(b)  Calcium  hypochlorite  is  oxcinpliMi 
from  the  requirement  of  a  tolerance  in 
or  on  grapes  when  used  as  a  fumigant 
postharvest  by  means  of  a  ciilorinc 
generator  pad. 

jFR  Doc.  94-18911  Filed  8-^2-9.4:  8:45.-jmi 
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40  CFR  Parts  180, 185,  and  186 

[PP  7F3500,  8F3592,  FAP  aH5650«'586; 
FRL^898-6] 

RIN2070-AC18 

Pesticide  Tolerances  for  Avermectin  Br 
and  its  Delta-8,9-isomer;  Renewal  of 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
renew  tolerances  for  the  residues  of  the 
-insecticide  avermectin  Bi  and  its  delta- 
8,9-isomer  in  or  on  certain  raw 
agricultural  commodities  and  food  and 
feed  commodities.  Merck  &Co.,  Inc., 
requested  this  proposal  to  rer^ew  the 
effective  date  for  tolerances  for 
maximum  pennissible  levels  of  residues 
of  this  insecticide  in  or  on  these    - 
commodities. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [PP 
7F3500.  8F3592.  FAP  8H5650/P586) 


must  be  received  on  or  before 
September  2,  1994. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number.  [PP  7F3500.  8F3592.  FAP 
8H5650/P5861.  may  be  submitted  to: 
Public  Response  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  M3708,  401  M 
St.,  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  Information  submitted  as 
a  comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubhc 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  B\ 
mail:  George  T.  I.aRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(75CJ5C).  Office  of  f^esticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  202,  CM  #2,  1921  Jefferson  Davis 
IIwv.,  Ariington.  VA  22202.  703-305- 
6100. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  issued  a  conditional  registration 
for  avermectin  B|  for  use  on  cotton  on 
May  22,  1989,  with  an  expiration  date 
of  March  31,  1992  (see  the  Federal 
Register  of  August  23,  1989  (54  FR 
35059)).  This  conditional  registration 
was  amended  on  July  25,  1989,  to 
include  citrus  (see  the  Federal  Register 
of  August  2.  1989  (54  FR  31836)).  On 
April  1,  1992,  this  expiration  date  was 
subsequently  e.xtended  to  April  30, 
1995,  to  allow  the  Agency  sufficient, 
time  to  review  the  data.  The 
registrations  were  made  conditional 
since  certain  data  were  lacking  and 
required  by  the  Agency  to  allow  it  to 
evaluate  the  effects  of  avermectin  B|  on 
fish  and  aquatic  organisms.  See  the 
Federal  Register  of  August  23.  1989  (54 
FR  35059),  for  specific  data 
requirements.  Because  of  the  lack  of 
these  data  the  tolerances  on  cotton  and 
citrus  were  established  with  an 
expiration  date  of  March  31,  1993. 


On  November  20, 1992.  Merck  &  Co. 
requested  a  waiver  of  the  aquatic  field 
study  (mesocosm  study)  due  to  a  change 
in  Agency  policy  regarding  the  need  for 
higher  tiered  fate  and  ecological  effects 
data.  In  addition.  Merck  &  Co.  agreed  to 
implement  interim  risk  reduction 
measures  designed  to  reduce  the 
potential  for  aquatic  exposure  from 
application  of  avermectin  B|  to  cotton 
and  citrus.  The  interim  risk  reduction 
measures  included  label  changes  aimed 
at  reducing  exposure  to  aquatic 
organisms  such  as  (1)  reduction  in  the 
number  of  applications  and  total 
seasonal  applications;  (2)  increase  in 
retrnatmont  intervals;  (3)  geographic 
limitations;  and  (4)  inclusion  of  aqurilir 
buffer  zones. 

The  Ag{?ncy  reexamined  the  i»xisiing 
ecological  effects  data  base  and 
concluded  that  it  had  sufficient  ba.M'linr- 
data  to  characterize  aquatic  haz.ird  for 
this  pesticide.  Thus,  on  January  10. 
1993,  the  Agency  waived  the 
requirement  for  a  mesocosm  study. 
However,  the  Agency  still  concluded 
that  this  pesticide  may  pose  aqu.itic  ri~k 
from  use  on  cotton  and  citrus  and  that 
the  registration  must  remain  condilitni.ii 
until  the  .Agency  had  evaluated  the 
effectiveness  of  the  risk  reduction 
measures  and  completed  its  aquatic,  risk 
assessment.  By  April  30,  1995.  or 
sooner,  the  Agency  intends  to  complete 
review- of  all  data  and  other  information 
submitted  and  to  make  FIFR-\  section 
3(c)(5)  or  other  appropriate  regulatory 
decisions  for  the  cotton  and  citrus  use 
of  avermectin  B|. 

To  be  consistent  with  the  extensions 
issued  for  the  conditional  registrations, 
the  Agency  is  proposing  to  renew  the 
tolerances  on  cotton,  citrus  and  other 
affected  commodities.  The  .■\gency  has 
determined  that  renewing  the  tolerances 
will  protect  the  human  health. 
Therefore,  renewals  for  the  tolerances 
on  cotton.  f;itrus,  and  other  affected 
crops  are  proposed  as  set  forth  below. 

The  data  submitted  in  support  of 
these  tolerances  and  other  relevant 
material  have  been  rtniewed.  The 
toxicological  and  metaboUsm  data  and 
analytical  methods  for  enforcement 
purposes  considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Registers  of  May  31,  1989  (54 
FR  23209)  for  cottonseed  and  August  2. 
1989  (54  FR  31836)  for  citrus. 

Residues  remaining  in  or  on  the  above 
raw  agricultural  commodity  after 
expiration  of  these  tolerances  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  during  the  term  of  and 
in  accordance  with  the  provisions  of  the 
conditional  registrations. 
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L'.S.C  346  and  371 

49,  by  revising  paragraph 
oUows: 


§  1 80.449    Avennectin  B ,  and  its  detta-B.9- 
isomer;  tolerances  for  residues. 

(a)  Tolerances,  to  expire  on  April  30. 
1996,  are  established  for  the  combined 
residues  of  the  insecticide  avermectin 
Bi  and  its  della-8,9-isomer  (a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bij  (5-Q-demthyl  avernuH;tiii 
Bia)  and  <  20  percent  avermectin  Bih  (5- 
O-demethyl-25-di  (l-methylpropyl)-2.'i-l 
(l-methylelthyl)  avermectin  Ai .)  in  or 
on  the  following  commodities: 


Commodity 


Parts  per 
million 


Citrus,  whole  fruit 0.02 

Cattle,  meat  0.02 

Cattle,  mbyp 0.02 

Cottonseed 0.005 

Milk 0.005 


P  A  RT  1 85— [A  MEN  DE  D] 

2.  In  part  185: 

a.  The  authority  citation  lor  part  1H'» 
continues  to  read  as  fallows: 

Authority:  21  U.SC  340a  and  .341!. 

b.  By  revising  §  185.300,  to  nuid  as 
follows: 

§  185.300    Avermectin  B,  and  its  delta-8,9 
Isomer;  tolerances  for  residues. 

Tolerances  to  expire  on  April  .10. 
1996.  are  established  for  the  combined 
residues  of  the  insecrticide  avermef;tjn 
Bl  and  its  delta  a,9-i!>omer  (a  mixture  of 
avermectins  containing  2  80  percent 
avermectin  B|.,  (3-O-demethyl 
avermectin  Ai.,)  and  less  than  or  i:qtral 
to  20  percent  avermectin  Bit,  (5-o- 
demethyl-25-di  (1-mcthylpropyI)  -25-(l- 
methylethyl)  avermectin  ktj)  in  or  on 
the  following  commodity: 


Commodity 


Parts  per 
miition 


Citrus  oil 


O.VO 


PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  pa (1  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  186.300,  by  revising  paragraph 
(a)  to  read  as  follows: 

§  186.300    Avermectin  Bi  and  its  delta-8.9- 
isomer;  tolerances  for  residues. 

(a)  Tolerances  to  expire  on  April  30. 
1996,  are  established  for  the  combined 
resiilues  of  the  insecticide  avermectin 
Bl  and  its  deha  8.9-isomer  (a  mixture  of 
avermectins  containing  S  80  percent 
avennectin  Bia  (5-O-deraethyl 
avermectin  At  J  and  less  than  or  equal 


to  20  percent  avermectin  Bib  (5-0- 
deniethyl-25-di  (1-melhylpropyl)  -25(1- 
methylethyl)  avermectin  A|  J)  in  or  on 
the  following  commodity: 


Commodity 


Parts  per 
mjltion 


Dried  citrus  pulp 


O.lO 


ll'K  IVx..  44-187.'>9  Filed  K-2-')4;  8:4.5  .ini  j 

BILLING  CODE  S560-50-F 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
(Docket  No.  PS-94;  Notice  2] 
(RIN  2137-AB38] 

Qualification  of  Pipeline  Personnel 

agency:  I'esiiarch  and  Special  Proi;r.mis 

Admi ni.strat ion  (K.SPA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes 
qii;i!i ficalion  stnrtd.irds  for  personnel 
who  ptjrform.  or  din.'ctly  siiperviM!  tho.so 
porsons  perf()nning,  regulaind 
operation,  maintenance,  and  ei:ieig.'ricy- 
re.sponse  functions.  This  j(.t;on  wtnild 
amend  current  s'-mdards  for  trainiiij;    . 
personnel  {Hirforming  operating  or 
maintenance  activities  on  h.izardous 
liquiil  and  carbon  dioxide  pipt-lines. 
and  extend  tliose  standards  to  personnel 
performing  similar  functions  on  gas 
pipelines.  This  action  is  taken  to  ensure 
that.pipeline  personnel  have  the 
necessary  knowledge  and  skills  to 
competently  perform  these  regulated 
functions.  The  intended  effect  of  this 
proposed  rulemaking  is  to  improve 
pipeline  safety  by  requiring  operators  to 
a.ssure  the' competency  of  pipeline 
personnel  through  training,  testing,  and 
periodic  refresher  training. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  in  duplicate 
by  October  3,  1994.  Late  filed  comments 
will  be  considered  to  the  extent 
practicable.  Interested  persons  should 
submit  as  part  of  their  written 
comments  all  the  material  that  is 
considered  relevant  to  any  statement  of 
fact  or  argument  made. 

ADDRESSES:  Send  comments  to  the 
Dockets  Unit.  Room  8421,  Office  of 
Pipeline  Safety  (OPS),  Research  and 
Special  Programs  Administration.  L'..S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590>  Identify  the  docket  and  notice. 
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numbers  stated  in  the  beading  of  this 
notice.  All  comments  and  materials 
cited  in  this  document  will  be  available 
in  the  docket  for  inspection  and  copying 
in  Room  8421  between  8:00  a.m.  and 
4:00  p.m.  eacii  working  day.  Non- 
Federal  employee  visitors  are  admitted 
to  DOT  headquarters  building  through 
the  southwest  quadrant  at  Seventh  and 
E  Streets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C.  Garnett,  (202)  3(i6-2036. 
regarding  the  subject  matter  of  this 
notice,  or  Dockets  Unit,  (202)  366-5046, 
for  copies  of  this  notice  or  other 
material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  pipeline  safety  regulations  in  49 
CFR  Parts.192  and  195  cannot  be  fully 
effective  in  preventing  and  mitigating 
pipeline  accidents  unless  personnel 
who  perform  regulated  functions,  or 
directly  supervise  persons  performing 
regulated  functions,  understand  the 
applicable  regulations  and  have  the 
knowledge  and  skills  needed  for 
competent  performance.  Therefore, 
requiring  operators  to  ensure  that  such 
persoruicl  are  qualified  to  perform 
operating,- maintenance,  and  emergency 
response  functions  is  an  essential  step 
in  making  the  pipeline  safety 
regulations  effective.  Also,  requiring 
operation,  maintenance,  and  emergency- 
response  persoimel  to  be  knowledgeable 
about  safety-related  elements,  sucli  as 
flammability.  toxicity,  potential  ignition 
sources,  and  to  be  able  to  recognize  and 
appropriately  react  to  abnormal  and 
emergency  conditions  should  further 
minimize  the  causes  and  consequences 
of  pipeline  accidents. 

In  accidents  clearly  recognized  as 
involving  human  error,  circumstances 
often  indicate  that  a  deficiency  in 
knowledge  or  skill,  i.e.  lack  of 
qualification,  has  been  a  significant 
accident  factor.  However,  the  effects  of 
personnel  lacking  qualifications  are  not 
always  apparent.  The  effects  may  be  too 
subtle  to  be  recognized  as  an  accident 
factor.  For  example,  accidents  that 
operators  have  attributed  to  equipment 
failure  or  corrosion  may  have  actually 
been  set  in  motion  by  poorly  performed 
operation  or  maintenance  procedures.  In 
addition,  the  pipeline  safety  regulations 
require  operators  to  report  "incidents" 
(49  CFR  191.3)  and  "accidents"  (49  CFR 
195.50}  only  in  instances  meeting 
threshold  requirements  set  out  in  those 
regulations.  Thus,  there  may  be  many 
more  accidents  involving  personnel 
lacking  quahfications  than  commonly 
reported. 


Recommendations  by  National 
Transportation  S;^ety  Board 

In  a  letter  to  RSPA  dated  May  14, 
1987,  the  National  Transportation  Safety 
Board  fNTSB)  stated  that  incorrect 
human  performance  has  already  caused, 
or  contributed  to  the  severity  of,  many 
pipeline  accidents,  and  that  most  of  the 
errors  involved  could  be  linked  to 
inadequate  training.  NTSB  identified 
110  related  Safety  Recommendations  it 
had  issued  from  1975  through  1986 
based  on  pipeHne  accidents  indicating 
that  training  of  pipeline  personnel 
needed  improvement. 

The  following  two  accidents  are 
among  those  cited  by  NTSB  in  its 
correspondence: 

On  July  12, 1983,  natural  g.-is  escaping 
under  60  psig  pressure  from  a  crack  in  a 
substandard  bwtt-fusion  joint  in  a  2-inrh 
plastic  gas  main  entered  an  ap.irfmenf 
building  in  Clear  Lake.  Iowa.  II  exploded  and 
then  burned.  Two  gas  distribution  rompany 
emi>loyees  were  injured,  one  apartment 
building  was  destroyed,  and  the  adj.icent 
apartment  building  was  d.Tmaged  heavily. 
Damage  was  estimated  at  more  than  $1 
million.  Fortiutately,  none  of  the  buildiug 
residents  were  injured  or  killed.  Company 
employees  h.id  been  notified  earlier  aboxii 
strorig  gas  odors  outside  the  ap.irtments  and 
were  on  site  searching  for  the  gas  leak  more 
than  2  hours  before  the  explosion.  They  did 
not  shut  off  the  flow  of  gas  to  the  leak  and 
did  not  warn  the  residents  to  evacuate  the 
apiartment  buildings  before  the  explosion. 
NTSB  recommended  that  the  company  train 
its  employees,  including  supervisors,  in 
procedures  for  responding  to  emergencies 
and  protection  of  the  public  m  areas  exposed 
to  leaking  gas,  and  reinstruct  its  pipe  fitters/ 
operators  in  all  elements  of  the  procedures 
for  fusion  of  plastic  pipe.- 

On  May  26, 1983,  natural  gas  at  81.S  psig 
bi'gaii  to  escape  through  a  failed  gasket  in  a 
compressor  at  a  transmission  company's  field 
compressor  plant  near  Bloomfield,  New 
Mexico.  The  compressor  station  operator  ^ 
heard  a  loud  noise,  ran  to  the  valve  manifold 
outside  the  compressor  building,  aiMl  tried  to 
shut  off  the  gas  supply  to  compressor  No.  14. 
Another  employee,  who  also  beard  the  noise, 
ran  into  the  compressor  building  and  fried  to 
shut  down  the  compressor  engine.  Before 
either  person  succeeded,  the  escaping  gas 
ignited,  exploded,  and  tjumed.  The  two 
employees  were  burned  severely,  compressor 
No.  14  was  destroyed,  another  compressor 
was  damaged,  the  windows  and  doors  of  the 
compressor  building  were  blown  out,  and 
other  structural  damage  resulted.  NTSB 
determined  that  the  probable  cause  of  the 
accident  was  the  improper  tightening  of 
compressor  head  bolts,  resulting  in  the 
nipture  of  a  compressor  head  gasket  and  the 
escajje  and  ignition  of  gas.  Contributing  to 
the  accident  was  the  operator's  failure  to 
assure  that  maintenance  personnel  were 
trained  in  proper  bolt  tightening  procedures. 
ContributiDg  to  the  extent  of  damags  and  to 
the  duration  of  the  emer^^ncy  was  the  failure 
by  plant  personnel,  due  to  inadequate 


training  in  emergeacy  procedures,  to 
promptly  relieve  gas  pressure  in  the  piping 
by  activating  the  blowdown  systenL 

In  a  February  1987  report  (NTSB/ 
PAR-87/01)  detailing  two  Texas  Eastern 
Gas  PipeHne  Company  accidents 
occurring  in  Kentucky  in  1985  and 
1986,  NTSB  determined  that  company 
employees  who  inspected  corrosion 
damage  had  not  been  adequately  trained 
to  assess  the  effect  of  corrosion.  It  also 
determined  that  in  the  1986  accident, 
supervisors  had  not  been  properly 
trained  to  cooperate  with  local  officials 
during  an  emergency.  In  this  r\!port. 
NTSB  recommended  that  RSPA: 

Amend  40  CFR  Parts  192  and  195  to 
require  that  op*'rators  of  pipelines  develop 
and  conduct  selection,  training,  and  testing 
programs  to  annually  qualify  employees  for 
correctly  carrying  out  each  assigned 
responsibility  which  is  necessary  lor 
complying  with  49  CFR  Part  132  and  fl5  as 
appropriate  (Safety  Rec  No.  P-87-2). 

Additionally,  in  the  May  14, 1987, 
letter  from  NTSB  to  RSPA  identifyii.g  its 
no  Safety  Recommendations,  NT.SB 
urged  OPS  to  require  all  pipeHne 
operators,  without  regard  to  size  or 
ownership  of  the  pipeHne,  to  develop, 
through  job/task  analyses,  employee 
qualifications  for  all  activities  addressed 
by  the  pipeline  safety  standards. 

More  recently  the  NTSB  released  the 
following  account  of  an  accident  in 
Chicago  that  was  attributed  to 
inadequately  trained  g.-js  distribution 
personnel. 

On  January  17, 1992,  employees  of  a 
natural  g.is  utility  were  performing  annual 
maintenance  on  a  pressure  regulator  station 
that  reduced  high  pressure  upstream  gjs  to 
the  low  pressure  requirements  of  the 
downsfrft.nm  distribution  sj-stem.  Ehiring  lh;s 
routine  procedure  the  pressure  regulator  is 
taken  out  of  service  and  the  normally  closed 
by-pass  valve  is  manually  throttled  to  control 
gas  flow  to  the  low  pressure  distribution 
system.  Workers  operating  the  by-pass  valve 
nonnally  determine  the  need  to  increase  oi 
decrease  the  gas  flow  to  the  low  pressure 
system  by  monitoring  the  liquid  levels  in 
manometers  installed  on  that  sj-stem.  A 
manometer  is  a  clear  plastic  U-tube  used 
throughout  the  gas  industry  to  measure 
pressure  (pressure  bead)  in  mains  and 
services.  When  used  on  low  pressure  systems 
the  open  ended  U-tube  commonly  (x>nlatns 
water.  By  observing  the  difierenoe  in  height 
of  the  water  columns,  workers  can  readily 
determine  the  pressure  in  the  conneUed  giis 
piping.  Although,  the  workers  saw  the  water 
blow  out  of  their  manunielers.  at  least  twir«, 
they  waited  for  instructions  from 
headquarters  before  shutUng  oil  the  gas 
supply  by  closing  the  4-incb  by-pass  valve. 
The  resulting  over  pressure  cooditioD  (as 
high  as  10  psig}  lasted  about  45  minutes, 
during  which  gas  in  the  downstream 
distribution  system  escaped  through  gta 
appliances  into  homes  and  other  buildings 
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where  it  wps  ignited  by  unidentified  sources. 
The  resultitig  explosion  and  fires  killed  four 
people,  injured  four  people  and  damaged  14 
houses  and  three  commercial  buildings. 
While  the  I  H'SB  concluded  that'there  was 
insufficien  evidence  to  determine  which 
way  the  4-i  nch  by-pass  valve  was  turned  or 
if  it  had  be  tn  blocked  by  debris  that  become 
t  said  that  the  accident  could 
)revented  or  its  severity  lessened 


dislodged, 
have  been 
if  the  onsiti  i  supervisor  had  closed  the  by- 


pass valve  lis  soon  as  he  realized  that  the  low 
pressure  sy  stem  was  over  pressured.  Two  of 
the  workmi  in  testified  that  they  knew  from 
their  trainii  ig  that  when  water  blew  out  of 
their  manoi  neters,  it  was  caused  by  excessive 
high  pressi  re  gas  flowing  through  the  by- 
pass valve.  However,  none  of  the  crew 
acknowled]  ;ed  having  been  trained  to 
respond  to  jmergencies.  including  those 
involving  a  b'erpressurization.  NTSB  found 
that  the  gas  company's  training  manual  did 
not  detail  h  dw  to  recognize  or  respond  to 
those  abnoi  mal  situations  employees  are 
likely  to  en  »unter  nor  did  it  tell  supervisors 
the  extent  c  f  their  authority  or  reference  the 
company's  jmergency  plan.  Nonetheless,  the 
NTSB  foun  1  that  the  gas  company's  service 
departmeni 
was  shut  of . 
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responded  very  well  after  the  gas 


also  noted  that  such 
Iciencies  are  not  confined  to 
are  a  nationwide  problem, 
of  its  investigation  of  this 
I  iTSB  reiterated  its  1987 
recommer  dation  to  RSPA  that  it  require 
operators  i  >f  pipelines  to  develop  and 
conduct  s(  lection,  training  and  testing 
programs '  o  annually  qualify  employees 
for  their  s<  fety-sensitive  responsibilities 
under  49  ( PR  Farts  192  and  195. 

Recommei  idation  by  DOT  Inspector 
General 


of  insufficiently  qualified 
jy  some  operators  has 

n,  several  sources  in 
NTSB  have  recommended 
t^e  action  to  regulate  the 

of  pipeline  personnel.  la 
1982.  the  DOT  Inspector 
recommended  in  a 
memoranAim  to  the  RSPA 
Administr  itor  that  RSPA  require 
licensing  ( r  certification  of  managers/ 
superinter  ients  of  gas  distribution 
systems.  T  \e  IG  said: 

State  safe  y  inspectors  have  indicated  that 
ol  small  municipal  and  privately 
( istributors  are  frequently 
he  federal  safety  standards  or 
iiv-how  to  implement  them, 
superintendents  of  gas 
systems  should  demonstrate  a 
knowl  idge  and  understanding  of 
standards  before  they  are 
c  perate/manage  the  systems, 
certification  of  natural  gas 
operators  would  improve 
and  enable  State  safety 
provide  greater  coverage  by 
amount  of  time  expended  in 


explaining  standards  to  operators.  Many 
States  already  require  the  operators  of  other 
utility  systems  to  be  licensed. 

Recommendations  by  Congress 

The  House  Committee  on  Energy  and 
Commerce  in  its  November  17. 1987, 
report  to  accompany  H.R.  2266,  a  bill  to 
amend  the  Natiual  Gas  Pipeline  Safety 
Act  of  1968  (NGPSA) '  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (HLPSA)±  stated  that  DOT  "may 
establish  criteria  for  a  program  of  testing 
for  pipeline  operations  employees  and 
include  licensing  based  on  that  testing 
if  this  is  appropriate"  (H.R.  Rep.  No. 
445.  Pt.  1. 100th  Congress,  1st  Session. 
13).  This  bill  culminated  in  the  Pipeline 
Safety  Reauthorization  Act  of  1988  (Pub. 
L.  No.  100-561;  October  31. 1988). 
which,  in  sections  101  and  201,  gave 
DOT  discretionary  authority  to  require 
"that  all  individuals  responsible  for  the 
operation  and  maintenance  of  pipeline 
facilities  be  tested  for  qualifications  and 
certified  to  perform  such  functions." 

Recommendation  by  Minnesota 
Conunission  on  Pipeline  Safety 

The  need  for  qualification  standards 
for  pipeline  personnel  has  also  been 
recognized  at  the  state  level.  Follo\ving 
the  July  1986  failure  of  an  8-inch 
products  pipeline  in  Miruiesota  that 
resulted  in  the  deaths  of  two  people  and 
serious  injury  to  another  person,  the 
Governor  of  Minnesota  established  the 
Minnesota  Commission  on  Pipeline 
Safety.  This  commission  examined  the 
safety  and  reliability  of  pipelines 
operating  in  Mirmesota.  The 
commission's  December  1986  report 
included  a  recommendation  that  the 
U.S.  Department  of  Transportation 
study  the  need  for  additional 
registration,  licensing,  and  certification 
requirements  for  pipeline  design  and 
construction  personnel. 

Recommendations  by  National 
Association  of  Pipeline  Safety 
Representatives 

An  alternative  approach  to 
government  licensing  or  certification  of 
operators  or  operator  personnel  was 
recommended  in  1986  by  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR).  an  association 
of  state  pipeline  safety  inspectors.  In 
one  of  its  annual  resolutions  (1986-9) 
submitted  to  the  RSPA  Administrator, 
NAPSR  urged  DOT  "to  initiate  a 
rulemaking  to  establish  regulations 


'  Put*.  L.  No.  103-272  was  enacted  on  |uly  5. 
1994.  This  Act  revises.  codiHes  and  enacts  without 
substantive  changes  certain  transportation  laws, 
including  those  related  to  pipeline  safety.  Thus 
citations  to  the  NGPSA  and  the  HLPSA  have  been 
changed  to  49  U.S.C.  sec.  60101  et  seq. 


which  would  require  natural  gas 
operator  personnel  qualification." 
NAPSR  made  this  recommendation  after 
determining  that  "it  would  be  in  the 
best  interest  of  public  safety,  and  as  a 
general  standard  for  the  natural  gas 
industry,  that  all  natural  gas  system   . 
operations  be  under  the  direction  of  a 
person  who  is  qualified  by  test, 
experience,  and  training  in  natural  gas 
work."  Again  in  1990.  in  one  of  its 
annual  resolutions  (1990-3),  NAPSR 
urged  the  DOT  Office  of  Pipeline  Safety 
(OPS)  "to  create  specific  qualification 
standards  of  uniformity  across  the 
industry"  and  that  the  rulemaking  "be 
expanded  to  include  personnel  engaged 
in  design  and  construction."  Like  NTSB. 
NAPSR  has  recommended  a  rulemaking 
approach  rather  than  Federal  licensing 
or  certification.  In  this  notice  RSPA  has 
proposed  that  regulated  design  or 
construction  functions  required  to 
properly  accomplish  covered  operation, 
maintenance  or  emergency-response 
work  must  be  performed  by  persons 
qualified  as  proposed  in  this  notice. 
However,  persons  with  pipeline 
expertise  and  registered  as  professional 
engineers  in  the  state  where  the  work  is 
located  are  qualified  for  any  such 
engineering  design  under  this  proposal^ 

At  this  tirne,  RSPA  does  not  see  the 
need  to  extend  the  proposed 
qualification  requirements  to  include 
personnel  engaged  in  all  regulated 
design  and  construction  functions  as 
recommended  in  the  NAPSR  resolution. 
Application  of  the  proposed 
requirements  to  only  those  personnel 
performing  regulated  operation, 
maintenance  and  emergency  response 
functions  is  consistent  with  the  intent  of 
the  Recommendations  by  Congress  and 
the  mandate  contained  in  the  Pipeline 
Safety  Act  of  1992  (below).  Nonetheless, 
in  response  to  that  NAPSR  resolution. 
RSPA  invites  persons  to  comment  on 
whether  we  should  extend  the  testing 
and  certification  requirements  to 
personnel  engaged  in  all  regulated 
design  and  construction  of  covered 
pipelines.  Persons  commeiiting  in 
support  of  such  an  extension  are 
requested  to  support  iheir  positions 
with  data  from  related  accidents  that 
includes:  the  quantity  of  gas.  hazardous 
liquid  or  carbon  dioxide  released  and 
any  resulting  deaths,  personal  injuries, 
property  damages  arid  environmental 
damages. 

Small  Gas  Systems 

Although  lack  of  sufficient  training 
has  been  a  factor  contributing  to 
accidents  on  both  large  and  small 
pipeline  systems.  OPS.  the  advisory   - 
committees  (below)  and  state  pipeline 
safety  inspectors  recognize  that  there  is 


a  particular  need  to  improve  the 
knowledge  and  skills  of  personnel  in 
some  of  the  small  gas  distribution 
systems.  Personnel  with  some 
deficiencies  include  not  only  the 
operator  and  operator  personnel,  but 
also  contractors  working  for  small  gas 
distribution  systems.  Small  gas 
distribution  systems  are  characterized  in 
this  proposal  as  distribution  systems 
serving  fewer  than  10,000  customers. 
They  include  petroleum.gas  systems 
(covered  by  §  192.11)  and  master  meter 
systems  (defined  in  §  191.3),  both  of 
which  usually  serve  mobile  home  parks, 
housing  projects,  and  apartment 
complexes;  and  public,  private,  and 
municipal  distribution  systems. 
Industry  sources  estirhate  that  there  are 
about  1,000  petroleum  gas  systems 
covered  by  §  192.11,  that  serve  10  or 
more  customers.  Additionally, 
information  in  the  OPS  enforcement 
data  base  shows  there  are  52,000  master 
meter  systems  and  1,150  other  small 
public,  private,  and  municipal 
distribution  systems.  The  lack  of 
qualified  personnel  working  on  these 
small  gas  distribution  systems  looms  as 
a  potential  threat  to  gas  pipeline  safety. 

Advance  Notice  of  Proposed 
Rulemaking 

On  March  23, 1987,  OPS  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  titled.  "Pipeline  Operator 
Qualifications,"  requesting  public 
comment  on  the  need  for  additional 
regulations  or  a<;ertification/licensing 
program  regarding  the  qualification  of 
personnel  who  design,  construct, 
operate,  or  maintain  gas  or  hazardous 
liquid  pipelines  (Docket  PS-94,  Notice 
1;  52  FR  9189).  The  ANPRM  outlined 
RSPA's  existing  regulations  requiring 
the  qualification  or  training  of  personnel 
in  certain  aspects  of  pipeline  safety, 
such  as  welding  steel  pipe,  corrosion 
control,  and  joining  plastic  pipe.  In 
addition,  the  ANPRM  discussed  RSPA 
and  state  efforts  to  train  operator 
personnel  in  understanding  the  pipeline 
safety  regulations. 

Comments  were  received  from  134 
persons  representing  various  gas  and 
liquid  pipeline  operators,  governmental 
agencies,  and  other  interested  parties. 
Of  the  116  persons  who  commented  on 
the  competency  level  of  operator 
personnel,  approximately  75  percent  felt 
that  a  lack  of  competent  personnel  did 
not  pose  a  significant  enough  threat  to 
public  safety  to  warrant  further 
governmental  action.  However,  a 
minority  of  about  22  percent  felt  some 
attention  should  be  given  to  small  gas 
distribution  systems.  Of  the  60  persons 
who  commented  on  the  question  of 
whether  governmental  action,  if  taken. 


should  apply  industry-wide  or  be 
limited  to  small  systems,  approximately 
62  percent  favored  the  latter.  Of  the  34 
persons  expressing  an  opinion  on  the 
appropriate  governmental  action,  about 
53  percent  favored  increasing  direct 
training  and  the  preparation  of  guidance 
material  for  operator  personnel.  The 
remainder  were  almost  evenly  divided 
between  more  regulation  of  training/ 
qualification  and  a  licensing/ 
certification  program.  Of  the  24  persons 
who  commented  on  what  areas  of 
pipeline  safety  should  be  covered  if 
additional  training  and  qualification 
requirements  are  developed,  almost 
everyone  favored  various  combinations 
of  design,  construction,  operation,  and 
maintenance.  Finally,  of  the  61  persons 
expressing  an  opinion  on  whether 
additional  regulations  for  training  and 
qualification  would  result  in  an 
improvement  in  pipeline  safety, 
approximately  46  percent  expected  an 
improvement  in  accidents  prevented  or 
mitigated. 

Advisory  Committees 

The  Technical  Pipeline  Safofy 
Standards  Committee  (TPSSC)  and  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee  (THLPSSC) 
are  OPS's  gas  and  liquid  advisory 
committees  representing  government 
agencies,  pipeline  operators,  and  the 
public.  At  a  joint  meeting  in 
Washington,  DC  on  September  23, 1987, 
the  TPSSC  and  THLPSSC  discussed  the 
ANPRM.  The  advisory  committees 
generally  supported  requiring  all 
pipeline  of>erators  to  conduct  training 
and  testing  programs  for  personnel 
assigned  to  perform  operation  and 
maintenance  functions.  Many 
committee  members  were  concerned, 
however,  about  the  ability  of  some  small 
gas  distribution  system  operators  to 
provide  the  necessary  training,  and 
requested  that  any  new  regulations  be 
sensitive  to  the  limited  financial  and 
technical  resoiuces  of  these  small 
operators. 

Subsequently,  on  September  13  and 
14. 1988,  these  committees  met  again  in 
Washington,  DC,  and  discussed  a 
preliminary  rulemaking  proposal  which 
OPS  had  developed  for  the  qualification 
of  pipeline  personnel.  The  basic  training 
and  testing  requirements  now  being  put 
forward  for  public  comment  were 
embodied  in  that  proposal.  The  TPSSC 
supported  the  proposal  bv  unanimous 
vote.  The  THLPSSC,  after  making  three 
minor  recommendations  for  clarification 
of  statements  in  the  proposed 
regulations,  also  supported  the  proposal 
unanimously.  However,  the  three 
recommendations  are  no  longer 
germane,  since  the  statements  that 


required  clarification  have  been 
removed  from  the  proposed 
requirements. 

Congressional  Mandate 

Under  sections  106  and  205  of  the 
Pipeline  Safety  Act  of  1992  (Pub.  L.  No. 
102-508;  October  24. 1992),  49  U.S.C. 
§  60102,  Congress  mandated  that  DOT 
require  "all  individuals  responsible  for 
the  operation  and  maintenance  of 
pipeline  facilities  be  tested  for 
qualifications  and  certified  to  perform 
such  functions".  In  complying  with  the 
congressional  mandate.  DOT  is  required 
to  "address  the  ability  to  recognize  and 
appropriately  react  to  abnormal 
operating  conditions  which  may 
indicate  a  dangerous  situation  or  a 
condition  exceeding  design  limits." 
Furthermore,  Congress  provided  that 
certification  may,  "as  the  Secretary 
considers  appropriatp.  be  pcrfonned  by 
the  operator." 

Qualification  and  Certification 

RSPA  is  proposing  that  ntgulatcd 
pipeline  operators  implement 
requirements  for  the  qualification  of 
operation,  maintenance  and  emfTgenry- 
response  personnel  (including 
contractor  personnel)  and  for  the 
qualification  of  certain  supervisory 
personnel.  Thest?  requirements  would 
be  based  on  the  continuing  training 
program  applicable  to  hazardous  liquid 
and  carl)on  dioxide  pipeline  operators. 
Operators  would  be  required  to  certify 
the  qualification  of  personnel  for  the 
performance  of  covered  functions. 
However,  RSPA  is  not  proposing  to 
establish  an  industry-wide  personnel 
licensing  program.  This  decision  was 
made  b«x:ause  the  severity  and  extent  of 
the  personnel  qualification  problem 
does  not  currently  warrant  such  an 
ambitious  undertaking.  In  addition, 
there  is  no  private  or  governmental 
apparatus  airrently  in  place  to  conduct 
such  extensive  licensing.  This  decision 
is  consistent  with  the  regulatory 
authority  provided  by  49  U.S.C.  §  60102. 
which  requires  qualification  and 
certification  of  those  individuals 
performing  functions  related  to  the 
operation  and  maintenance  ofpipeline 
facilities.  Of  course,  where  local 
conditions  warrant  jnore  rigorous 
action,  state  agencies  are  not  precluded 
from  starting  a  licensing  or  certification 
program  for  intrastate  pipeline  operators 
under  their  regulatory  jurisdiction. 

It  is  difficult  to  assess  how  detailed 
and  extensive  the  new  Federal 
personnel  qualification  regulations 
should  be,  because  many  pipelines  have 
unique  operating  and  maintenance 
requirements.  Therefore.  RSPA  is 
proposing  a  more  general  performance- 
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oriented  regu  latory  approach  based  on 
an  expansion  of  the  continuing  training 
program  haz<  xdous  liquid  operators 
must  now  pr  »vide  under  §  195.403. 

Available  Tr  lining 

Several  sta  es  are  working  to  improv  e 
the  knowled{  e  and  skills  of  operator 
personnel  in  jmall  gas  distribution 
systems,  inci  iding  master  meter 
systems,  by  s  ate-sponsored  educational 
programs.  Cu  rrently,  states  with  notable 
training  prog  ams  include  Alabama. 
Arizona,  Call  bmia,  Kentucky,  and 
Texas.  In  adc  ition.  some  gas  operators 
have  establis  led  statewide  and  regional 
gas  associatic  ns  for  the  purpose  of 
improving  t&  :hnical  skills  and  the 
understandin  »  of  the  gas  pipeline  safety 
regulations.  T  hese  associations  often 
encourage  ga:  i  equipment  suppliers  to 
e.xhibit  and  ii  istruct  gas  distribution  and 
transmission  lersonnel  in  the  proper 
useofspecia  tools  and  equipment. 
Similarly,  sta  e  regulatory  agencies  are 
often  encoura  jed  to  participate  by 
teaching  or  cl  wifying  the  applicable 
Federal/state  )ipeline  safety  regulations 
to  personnel  i  ^forking  on  small  gas 
distribution  s  /^stems. 

At  the  Fed€  ral  level.  RSPA  provides 
pipeline  safet  /  training  through  its 
Transportatio  i  Safety  Institute  (TSI)  in 
Oklahoma  Cii  y,  Oklahoma.  In  1992  and 
1993  gas  pipe  ine  safety  seminars  taught 
by  instructors  from  the  TSI  were  held  in 
20  and  21  stal  es.  respectively.  These 
one.  two.  threa,  and  four -day  seminars 
teach  various  aspects  of  pipeline  safety 
regulations  ai  d  include  instructional 
material  orier  ted  toward  the  operator 
personnel  wo  king  on  small  gas 
distribution  s  -stems.  The  gas  pipeline 
safety  semina  s  will  also  be  held  in  26 
states  during  1994.  Attendance  at  these 
instructive  se  ninars  requires  advance 
registration  ai  d  payment  of  a  modest 
registration  fej.  Additionally,  other 
hazardous  liq  lid  and  gas  pipeline  safety 
courses  plann  ;d  by  TSI  for  presentation 
in  1994  include  regulation  compliance, 
corrosion  con  rol  and  computer 
simulator  disj  atching.  Pipeline 
operators  inte  -ested  in  further 
information  o  i  TSI  training  courses 
should  contac  t  their  state  pipeline  safety 
regulatory  off  ce  or  phone  the  Pipeline 
Safety  Division  of  the  Transportation 
Safety  InstituI  s  at  (405)  954-7219. 

In  1989,  RS  'A  distributed  to  each 
state  pipeline  safety  agency  a  set  of  10 
VHS  cassettes  prepared  by  the  Pipeline 
Safety  Sectior  of  the  Arizona 
Corporation  C  smmission  for  training 
small  gas  disti  ibution  operators  in  that 
state.  The  casj  ettes  can  be  used  by 
operators  of  si  nail  distribution  systems 
in  all  the  states  to  augment  the  training 
of  their  emplo  yrees.  The  cassettes 


present  fundamental  theory  and 
practical  application  of  gas  distribution 
plus  the  basics  of  the  Federal  pipeline 
safety  regulations. 

Another  RSPA  training  aid  is  the 
'Guidance  Manual  for  Operators  of 
Small  Gas  Systems,"  which  is  available 
(in  single  copy)  to  pipeline  operators  at 
no  cost  from  the  Transportation  Safety 
Institute,  Pipeline  Safety  Division.  DTI- 
60,  Post  Office  Box  25032,  Oklahoma 
City,  Oklahoma  73125-5050.  The 
manual  was  developed  by  RSPA  with 
the  assistance  of  state  pipeline  safety 
representatives  and  gas  distribution 
trade  association  members.  The  manual 
has  recently  been  revised  and  updated. 
It  provides  a  broad  overview  of 
compliance  responsibilities  under  parts 
191. 192,  and  199  of  the  Federal 
pipeline  safety  regulations  and  is 
designed  for  use  by  non-technically 
trained  operator  personnel  working  oa 
small  gas  distribution  systems, 
including  master  meter  systems.  Sinco 
the  publication  of  the  first  edition  in 
1982,  some  50.000  copies  have  been 
disseminated  to  gas  operator  personnel. 

Covered  Functions 

The  proposed  regulations  apply  to 
personnel  who  perform  regulated 
operation,  maintenance,  and  emergency- 
response  functions  (  covered  functions  ) 
on  a  "pipeline,"  as  that  term  is  defined 
in  §§  192.3  and  195.2  of  the  pipeline 
safety  regulations.  Additionally,  the 
proposed  regulations  would  apply  to 
"supervisory  persons"  (defined  in 
§§  192.803  and  195.503,  as  operators, 
managers,  supervisors,  foremen,  co- 
workers, and  other  personnel)  who 
directly  oversee  persons  performing 
these  same  covered  functions.  Lack  of 
qualified  personnel  to  perform  regulated 
pipeline  design  and  construction 
functions  that  are  unrelated  to  pipeline 
operation,  maintenance,  or  emergency 
response  has  not  been  identified  as  a 
significant  safety  problem.  Thus,  at  this 
time,  no  new  requirements  are  proposed 
for  these  areas.  Nonetheless,  if  regulated 
design  or  construction  functions  are 
required  to  properly  accomplish 
regulated  operation, maintenance,  or 
emergency-response  work,  then  persons 
performing  those  related  design  or 
construction  functions  must  be  qualified 
as  proposed  in  this  notice.  However, 
persons  with  pipelme  expertise  and 
registered  as  professional  engineers  in 
the  stale  where  the  pipeline  work  is 
located  are  qualified  for  any  such 
engineering  design  under  the  proposed 
requirements. 

Covered  functions  are  those 
operation,  maintenance,  and  emergency- 
response  functions  that  are  regulated  by 
the  pipeline  safety  regulations. 


However,  covered  fiinctions  are  not 
limited  to  those  under  Part  192,  Subp'art' 
L — Operations  and  Subpart  M — 
Maintenance  or  Part  195,  Subpart  F — 
Operation  and  Maintenance.  The 
covered  functions  are  much  broader  and 
are  generally  identified  as  having  ail 
three  of  the  following  characterics; 

•  Characteristic  No.  1 — The  hinction 
is  performed  by  persons  either  in  direct 
contact,  or  in  close  association  with 
pipelines  regulated  by  parts  192  or  195. 

•  Characteristic  No.  2 — ^The  function 
performed  applies  to  the  operation  or 
maintenance  of  pipelines,  or  the 
response  to  an  emergency  involving 
pipelines.  These  functions  are 
performed  on  pipelines  that  are  or  have 
been  in  service,  as  opposed  to  new 
pipelines  that  have  not  yet  been  readied 
for  service.  Operating  functions  include, 
amo.ig  other  things,  the  control  of 
pressure,  movement,  or  storage  of  gis 
under  part  192  and  hazardous  liquids  or 
carbon  dioxide  under  part  195. 
Maintenance  functions  keep  a  pipeline 
in  proper  condition  or  preserve  a 
pipeline  for  future  use.  They  include, 
among  other  things,  functions  involved 
in  inspection,  protection,  repair, 
replacement,  and  integrity  testing. 
Emergency-response  functions  are  s'^'ps 
an  operator  takes  to  recognize 
emergency  conditions;  control  or 
mitigate  their  harmful  effects  to  porso[!s. 
property,  or  the  environment;  and  then 
return  the  pipeline  to  normal  opei-ating 
conditions. 

•  Characteristic  No.  3 — The  function 
is  regulated  by  a  provision  contained  in 
part  192  or  195.  A  function  is  regulated  ' 
in  instances  where  a  provision:  (1) 
contains  a  rule  that  governs  the  conduct 
of  the  function,  or  (2)  requires  that  the 
function  be  done  according  to  a  plan  or 
procedure. 

Proposed  Subparts 

Because  the  training  and  testing  of 
pipeline  personnel  may  be  an 
expanding  requirement,  the 
qualification  regulations  under  this 
proposal  would  be  placed  in  new 
subpart  N  of  part  192  and  new  subpart 
G  of  part  195.  The  current  §  195.403 
(Training)  would  be  deleted. 

Under  the  proposed  §§  192.805(a)  and 
195.505(a),  operators  would  have  to 
assure  that  personnel  (both  experienced 
and  inexperienced)  who  perform,  or 
directly  oversee  persons  performing, 
regulated  operation,  maintenance,  or 
emergency-response  functions  (covered 
functions)  have  been  qualified  by 
completion  of  all  the  requirements  for 
qualification.  Persons  qualified  to 
perform  certain  covered  functions  may 
need  additional  training  and  testing 
before  performing  other  covered 
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functions  to  which  they  are  upgraded, 
promoted,  or  transferred.  The  personnel 
affected  by  this  proposal  may  be 
operators  themselves;  regular,  part-time, 
or  temporary  employees  of  the  operator; 
independent  contractors  and 
subcontractors  engaged  by  the  operator; 
and  regular,  part-time,  or  temporary 
employees  of  contractors  and 
subcontractors. 

Under  §§  192.805(b)  and  195.505(b), 
functions  required  to  be  performed  by 
qualified  persons  may  (except  for  the 
specified  functions)  also  be  perfonned 
by  persons  without  such  qualification  if, 
while  performing  the  function,  those 
persons  are  accompanied  and  directed 
by  a  qualified  supervisory  person.  This 
provision  is  intended  to  permit  on-the- 
job  training  of  persons  not  yet  qualified. 
The  supervisory  person  involved  would 
not  only  have  to  directly  oversee 
performance  of  the  covered  function, 
but  accompany  and  direct  the  trainee  (or 
unqualified  person)  while  he  or  she 
performs  the  function. 

Moreover,  supervisory  persons 
directly  overseeing  qualified  persons 
performing  covered  functions  would, 
themselves,  be  required  to  be  qualified 
or  required  to  be  qualified 
administratively  for  those  covered 
functions  as  required  in  §§  192.805(c) 
and  195.505(c).  The  term  "qualified 
administratively"  is  defined  in 
§§192.803  and  195.503. 

Under  the  proposed  §§  192.805(c)  and 
195-.505(c),  supervisory  persons  may 
become  qualified  administratively  in 
certain  covered  functions  by  meeting  all 
the  proposed  training  and  testing 
requirements,  except  those  involving 
the  demonstration  of  competent  manual 
skills.  Accordingly,  supervisory  persons 
directly  overseeing  personnel  such  as 
qualified  welders  would  be  permitted 
an  exemption  from  "hands-on"  welding. 
However,  such  supervisory  persons 
would  be  required  to  demonstrate  an 
appropriate  knowledge  of  the  pipeline 
safety  regulations  for  welding — subpart 
E  of  part  1 92  or  subpart  D  of  part  195 
as  required  under  the  proposed 
§§  192.811(d)(1)  and  195.511(d)(1). 
RSPA  encourages  the  practice  of  some 
pipeline  operators  to  require  that 
persons  directly  supervising  welders  be, 
themselves,  fully  quahfied  welders. 

Under  §§  192.807  and  195.507,  all 
evaluating,  training,  and  testing  of 
personnel  would  be  performed  by  an 
instructor  with  demonstrable 
proficiency  in  the  functions  to  be  taught 
and  tested.  Demonstrable  proficiency  is 
proposed  to  be  defined  as  evidence  of 
competence  acceptable  to  other  persons 
with  specialized  training  or  certification 
in  the  performance  of  similar  functions. 
However,  the  instructor's  proficiency 


need  only  be  commensurate  with  the 
level  of  knowledge  and  skills  required 
for  competent  performance  of  the 
function  on  the  operator's  unique 
pipeline.  This  provision  recognizes  that 
the  degree  or  extent  of  knowledge  and 
skills  required  to  competently  perform 
some  functions  on  a  particular  pipeline 
may  be  less  than  that  required  for 
similar  functions  on  more  complex 
pipelines. 

Operators  (who  own  or  operate 
pipelines)  are  permitted  to  serve  as 
instructors  or  to  select  operator 
personnel  or  other  entities  to  serve  as 
instructors,  providing  that  the  operator 
or  persons  selected  as  instructors  have 
the  required  level  of  proficiency.  An 
operator  who  would  not  qualify  as  an 
instructor  but  would  need  to  be 
evaluated  for  purposes  of  qualification 
would  have  to  obtain  the  evaluation 
from  an  instructor,  who  could  be 
another  operator,  employee  of  that  other 
operator  or  an  entity  quaUfied  as  an 
instructor. 

Under  §§  192.809(a)  and  195.509(a). 
instructors  would  be  required  to 
evaluate  the  work  experience  and 
training  of  persons  requiring 
qualification  in  order  to  determine 
what,  if  any,  prior  work  experience  and 
training  were  suitable  and  applicable  to 
that  required  for  competent  performance 
of  the  persons'  current  functions.  Work 
experience  and  training  that  are 
evaluated  as  equivalent  to  any  of  the 
general  or  specific  training  elements  of 
§§  192.811  and  195.511  would  not 
require  retraining,  but  would  require 
testing  under  §§  192.813  and  195.513  to 
confirm  the  evaluation.  After 
completion  of  the  evaluation  of  the  prior 
experience  and  training  of  persons 
performing  covered  functions,  the 
operator  would  be  required  by 
§§  192.809(b)  and  195.509(b)  to  prepare 
a  written  or  computerized  qualification 
training  and  testing  schedule  containing 
details  such  as  names  and  titles  of 
affected  persons,  dates  and  locations  for 
training  and  testing,  elements  of  general 
and  specific  training  to  be  taught  or 
tested,  and  names  of  instructors.  Under 
§§  192.809(c)  and  195.509(c),  the 
operator  would  be  required  to  prepare  a 
written  or  computerized  refresher 
training  schedule  showing  similar 
details,  except  that  testing  is  not 
required,  under  this  proposal,  for 
refresher  training.  The  proposed  ^ 
elements  of  qualification  training  under 
§§  192.811  and  195.511  are  based  on  the 
training  program  hazardous  Uquid 
operators  are  now  required  to  conduct 
under  §  195.403(a).  However,  the 
proposed  requirements  are  more 
comprehensive. 


Under  the  proposal,  all  affected 
personnel  (except  persons  with  prior 
equivalent  work  experience  or  training 
that  have  been  confirmed  by  testing) 
would  have  to  satisfactorily  complete 
general  training  elements  of  §§  192.81 1 
and  195.511  appropriate  to  the 
operator's  unique  pipeUne  and  specific 
training  elements  relevant  to  a  person's 
covered  functions  on  that  unique 
pipeline.  Operators  would  have  to 
demonstrate  that  their  personnel  have 
received  t^-aining  relevant  to  the 
opentors  unique  pipeline  system  in  the 
applicable  elements  of  §§  192.811  and 
195.511  through  any,  or  a  combination 
of  the  following  methods:  prior  formal 
education,  prior  company-sponsored 
training,  work  experience, 
apprenticeship,  or  newly  provided  on- 
the-job  or  classroom  training.  All  would 
qualify  §s  legitimate  training  methods. 
The  necessary  depth  and  length  of 
training  would  be  established  by  tho 
operator  so  that  they  are  sufficient  to 
assure  personnel  competency  as 
demonstrated  by  subse<^uent  testing 
under  §§  192.813  and  195.513. 

Under  this  approach,  pipeline 
instructors  would  determine  for  each 
individual  what  work  experience  and 
prior  education  or  training  are  relevant 
to  that  individual's  covered  functions 
and  what  additional  training  is  needed 
to  meet  the  proposed  elements  of 
training.  Consequently,  wholesale 
training  should  be  unnecessary  for  most 
experienced  persormel  of  pipeline 
operators  with  currently  adequate 
training  programs.  Although  this 
approach  is  intended  to  give  operators 
latitude  in  developing  a  qualification 
program,  each  operator's  program  would 
be  required  to  result  in  personnel  of  the 
operator  and  the  contractor  being 
proficient  in  all  the  training  elements 
proposed  under  §§192.811  and  195.511. 
Because  the  training  appropriate  for  one 
individual  function,  or  a  particular 
pipeline,  may  not  be  appropriate  for 
another  individual  function,  or  another 
pipeline,  an  operator's  qualification 
program  would  be  developed  and 
implemented  to  accommodate  such 
distinctions. 

RSPA  is  particularly  concerned  that 
control  center  dispatchers  and  other 
operating  personnel  are  adequately 
trained  to  recognize  the  abnormal 
operating  conditions  or  the  emergency 
conditions  of  proposed  §§  192.81 1  (d)(4) 
and  195.511(d)(4).  Further,  RSPA  is 
concerned  that  control  center  persons 
and  other  operating  personnel  are 
adequately  trained  in  the  appropriate 
reactions  to  restore  abnormal  operating 
conditions  to  normal  conditions  and  are 
adequately  trained  in  the  appropriate 
reactions  to  prevent  the  development  of 
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emergency  c  inditions.  Additionally,  in 
thepropose<  §§  192.811(d)(5)  and 
195.511(d)(5 ),  control  center  persons, 
and  operating  and  emergency-response 
personnel  miist  be  adequately  trained  in 
the  appropri  ite  reactions  to  control 
emergency  c  }nditions  or  to  mitigate  the 
potential  for  personal  injury,  death, 
property  daniage,  and  environmental 
damage.  Sec  ions  192.811(d)(5)  and 
195.511(d)(5  would  supplement  the 
requirement!  of  the  current  §§  192.615 
(Emergency  )lans)  and  195.402 
(Procedural  i  aanual  for  operations, 
maintenance,  and  emergencies). 

Under  §§192.813  and  195.513.  tests 
would  have  1  o  be  designed  by  the 
operator  to  d  jmonstrate  that  personnel 
possess  the  Knowledge  and  skills  that 
training  is  intended  to  impart.  Testing 
could  be  thn  ugh  any,  or  a  combination 
of,  written,  h  ands-on.  or  oral  methods 
appropriate  f  ar  the  function  tested.  For 
some  functions,  a  suitable  test  might 
consist  of  obierving  "hands-on" 
performance  supplemented  by 
appropriate  questioning.  Operators  must 
set  the  minimum  acceptable  test  grade 
at  a  level  thai  would  demonstrate  the 
knowledge  alid  skills  required  to 
competently  perform  the  function 
tested.  Testing  would  be  required  for  all 
persons  performing  covered  functions 
including  exj)erienced  personnel 
evaluated  under  §§  192.809(a)  and 
195.509(a)  to  have  met  training 
requirements  by  equivalent  prior 
training  or  e>  perience.  RSPA  believes 
that  testing  is  the  only  reasonable  way 
to  ensure  tha  personnel  possess  the 
knowledge  ai  id  skills  required  for 
qualification. 

Under  thes ;  proposed  regulations, 
qualification  of  an  individual  based  on 
training  and  I  esting  would  not  be  a  one- 
time event.  E  ich  time  the  pipeline 
safety  regulat  ons  or  the  operator's 
procedures  a:  e  changed  or  new  ones  are 
put  into  effec  [,  operators  would  have  to 
determine  wlich  persons  may  need 
additional  trs  ining  to  carry  out  their 
covered  fund  ions  under  the  new 
regulations  oi  procedures.  When  further 
qualification  ;raining  is  required,  it 
would  have  to  be  followed  by  a  test. 
When  qualifii  :ation  is  required  to 
comply  with  lew  or  revised  pipeline 
safety  regulat  ons,  the  qualification 
training  and  t  Jsting  would  have  to  be 
completed  be  ore  the  compliance  dates 
specified  Ln  tl  le  rule  and  before  the 
affected  perse  n  begins  performance  of  a 
covered  function.  A  similar  evaluation 
and  timely  qi  alification  process  would 
be  required  ej  ch  Ume  a  person  is  given 
an  operation,  maintenance,  or 
emergency-re  iponse  assignment  for 
which  that  pe  rson  is  not  qualified.  Until 
that  person  b<  comes  qualified,  the 


person  must  be  accompanied  and 
directed  by  a  qualified  person. 
The  requirement  of  existing 
§  195.403(a)  that  the  training  program  be 
continuing  would  be  made  more 
definite  under  the  proposed 
requirement  for  refresher  training  at 
intervals  not  to  exceed  2  years.  Under 
the  proposed  §§  192.815  and  195.515. 
refresher  training  is  intended  to  be  a 
review  of  the  general  and  the 
appropriate  specific  elements  under 
§§  192.811  and  195.511.  The  review 
may  be  accomplished  by  the  same 
methods  used  for  qualification  training. 
However,  there  is  no  exception  for  prior 
experience  or  training  evaluated  as 
equivalent,  as  permitted  in  §§  192.811(a) 
and  195.511(a).  An  existing  requirement 
under  §  195.403(c)  requires  hazardous 
liquid  operators  to  require  and  verify 
that  their  supervisors  maintain  a 
thorough  knowledge  of  that  portion  of 
the  procedures  established  under 
§  195.402  (Procedural  mcuiual  for 
operations,  maintenance,  and 
emergencies).  This  requirement  would 
not  be  continued  in  its  present  form 
under  the  proposed  qualification 
standards  because  it  is  less  rigorous 
than  the  proposed  requirement  that 
affected  personnel  be  quahfied. 
Moreover,  an  existing  requirement 
under  §  ig5.403(b]  concerning  review  of 
personnel  performance  relative  to  the 
objectives  of  the  training  program  would 
be  carried  forward  into  proposed 
competency  reviews  under 
§§  192.817(e)  and  195.517(e). 

The  purpose  of  competency  reviews  is 
to  evaluate  the  effectiveness  of 
qualification  training,  testing,  and 
refresher  training  by  reviewing  the 
performance  of  personnel  involved  with 
covered  functions  which  resulted  in 
reportable  accidents  and  other 
nonreportable  events.  The 
nonreportable  events  would  be  deaths, 
personal  injuries,  property  damage,  or 
damage  to  the  environment,  any  of 
which  may  have  occvured  without  a 
release  of  the  gas.  hazardous  Uquid.  or 
carbon  dioxide,  or  otherwise  did  not 
meet  the  threshold  limits  for  reportable 
gas  incidents  under  §  191.5  or  reportable 
liquid  accidents  under  §  195.50.  Among 
other  such  events  would  be  violation  of 
operating  procedures,  and  abnormal 
operating  conditions  or  emergency 
conditions  as  set  out  in  the  proposed 
§§192.811(d)(4)-(d)(5)and 
§§195.511(d)(3)-(d)(4). 

Within  2  months  after  a  competency 
review,  the  operator  would  be  required 
to  have  identified  and  implemented 
appropriate  revisions,  if  any  are 
identified,  in  the  qualification  program 
to  reduce  the  likelihooddf  the 


reoccurrence  of  a  similar  accident  or 
event. 

Sections  192.819  and  195.519  would 
require  the  operators  to  prepare  and 
maintain  records  showing  that 
personnel  have  been  trained  and  tested 
as  required.  Additionally,  the  operator 
would  be  required  to  sign  and  date 
certification  statements  specifying  the 
covered  functions  for  which  each 
person  is  qualified.  The  date  of  the 
certification  statement  becomes  the  date 
of  the  persons  qualification  for  the 
specified  covered  functions.  Records 
would  be  kept  for  a  minimum  of  3  years 
after  a  person  is  no  longer  employed  by 
the  operator  in  a  capacity  that  requires 
qualification. 

Relation  to  Other  Qualification  Rules 

Except  for  the  removal  of  §  195.403 
discussed  above.  RSPA  does  not  intend 
that  the  qualification  rules  proposed  by 
this  notice  substitute  for  any  of  the 
existing  requirements  of  parts  192  and  . 
195  governing  the  quaUfication  of 
personnel  to  perform  specific  functions. 
Consequently,  individuals  who  perform 
functions  requiring  qualification  under 
the  existing  pipeUne  safety  regulations 
such  as  welding,  nondestructive  testing, 
corrosion  control,  or  plastic  pipe  joining 
as  part  of  a  regulated  operation, 
maintenance,  or  emergency-response 
function  on  a  pipeline  would  have  to 
meet  both  the  existing  job-specific 
qualification  requirements,  and  the 
additional  qualification  standards  put 
forth  in  this  notice. 

Contractor  Personnel 

The  proposed  regulations  apply  to 
persons  performing  covered  functions 
and  supervisory  persons  directly 
overf«eing  persons  performing  covered 
functions.  The  persons  may  be 
employed  by  the  operator,  be  a 
contractor  engaged  by  the  operator,  or 
be  employed  by  the  contractor.  Thus, 
contractor  and  subcontractor  personnel 
performing  covered  functions  for  an 
operator  on  the  pipeline  would  be 
required  to  be  qualified,  as  prescribed  in 
this  notice. 

The  pipeline  operator  is  responsible 
for  assuring  that  contractor  personnel 
performing  covered  functions  comply 
with  the  proposed  qualification 
requirements.  To  comply  with  this 
requirement,  operators  may  elect  to 
implement  the  following  steps:  (1) 
include  appropriate  "qualification  of 
personnel    clauses  in  contracts  with 
contractors;  (2)  require  contractors  to 
prepare  and  keep  current  records 
demonstrating  that  personnel 
performing  covered  functions  receive 
training,  testing  and  refiesher  training 
and,  if  required,  competency  reviews  as 
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required  by  the  proposed  requirements 
in  this  notice;  and  (3)  monitor  onsite 
contractor  personnel  to  ensure  that 
persons  performing  covered  functions 
are  qualified  and  certified  as  proposed 
in  this  notice. 

Proposed  Compliance  Deadlines 

RSPA  proposes,  under  §§  192.821(a)- 
(b)  and  195.521(a),  that  all  pipeline 
operators  be  given  6  months  to  prepare 
a  qualification  training  and  testing 
schedule.  However,  operators  of  small 
gas  systems  would  be  given  3  years  and 
all  other  pipeline  operators  would  be 
given  2  years  to  comply  with  all  other 
requirements  for  personnel  qualification 
under  the  proposed  §§  192.821  and 
195.521.  Based  on  the  recommendations 
of  the  joint  advisory  committees  made 
on  September  23, 1987,  that  the 
regulations  be  sensitive  to  the  limited 
financial  and  technical  resources  of 
operators  of  small  gas  distribution 
systems,  the  proposed  §§  192  821(b)(2)- 
(b)(4)  would  allow  operators  of  such 
systems  an  additional  year  to  comply 
with  all  the  regulations  except  the 
requirement  for  preparation  of  the 
qualification  training  and  testing 
schedule  as  set  out  in  §  192.821(b)(1). 
This  extra  year  should  provide  a 
reasonable  time  period  for  small  gas 
distribution  operators  to  utiUze  the 
state.  Federal,  and  gas  association 
training  aids  to  develop  the  relevant 
training  and  testing  required  to  qualifj- 
personnel  to  whom  these  proposed  rules 
would  apply.  All  the  compliance  dates 
begin  at  the  date  of  promulgation  of  the 
final  rule  in  the  Federal  Register. 

Operators  of  pipelines  subject  to  part 
195  remain  subject  to  §  195.403  until  the 
proposed  subpart  G  becomes  effective. 

Rulemaking  Analyses 

E.G.  12866  and  DOT  Regulatory  PoUcies 
and  Procedures 

This  proposed  rule  is  considered  a 
significant  regidatory  action  under 
section  3(0  of  Executive  Order  12866 
and,  therefore,  is  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB).  The  proposal  is  considered 
significant  under  the  Department  of 
Transportation  PoUcies  and  Procedures 
(44  FR  11034;  February  26,  1979), 
because  of  the  substantial  interest 
expressed  by  the  pipeline  industry*,  state 
and  Federal  agencies,  and  Congress.  A 
regulatory  evaluation  is  available  for 
review  in  the  docket. 

Federalism  Assessment 

The  proposed  rulemaking  action 
would  not  have  substantial  direct  effects 
on  states,  on  the  relationship  between 
the  Federal  Government  and  the  states. 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685:  October  30. 1987),  RSPA 
has  determined  that  this  notice  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Fuderalism 
Assessment. 

Rfgulatory  Flexibility  Act 

Based  on  the  facts  available  about  the 
i.-npact  of  this  rulemaking  action.  I 
certify  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601- 
612)  that  the  action  will  not,  if  adopted 
as  final,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Ad 

This  notice  of  proposed  rulemaking 
contains  information  collection 
requirements  in  the  form  of  written  or 
computerized  training  and  testing 
schedules  under  the  proposed 
§§  192.809  and  195.509,  and 
recordkeeping  to  substantiate  the 
training  and  testing  of  personnel  under 
the  proposed  §§  192.819  and  195.519. 
These  paperwork  requirements  are 
nec«ssar>'  to  properly  implement  49 
U.S.C.  §60102.  The  operator  would 
develop  the  schedules  and  prepare  and 
maintciin  the  personnel  training  and 
testing  records  for  proper  performance 
of  the  proposed  nde.  However,  pipeline 
operators  with  adequately  quahfied 
personnel  currently  have  such  records 
of  training  and  testing.  For  persons 
newly  trained  and  tested  tmder  the 
requirements  of  this  proposal,  much  of 
the  information  required  for  the 
personnel  records  would  be  available  in 
the  required  qualification  schedules. 
None  of  these  information  collection 
requirements  would  be  prepared  for  the 
purpose  of  submittal  to  RSPA. 

These  proposed  information 
collection  requirements  have  been 
submitted  to  the  OMB  for  approval 
under  the  Pciperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chap.  35)  and  5  CFR 
1320  under  the  following: 

ADMINISTRATION:  Department  of 
Transportation.  Research  and  Special 
Programs  Administration; 

TITLE:  Qualification  of  Pipeline 
Personnel; 

NEED  FOR  INFORMATION:  To 
prevent  pipeline  incidents  and 
accidents  by  assuring  the  competency  of 
pipehne  personnel  through  training, 
testing,  and  periodic  refresher  training: 

PROPOSED  USE  OF  INFORMATION: 
To  ensure  pipeline  personnel  have  the 
necessary  knowledge  and  skills  to 
competently  perform  regulated 


operation,  maintenance,  and  emergency 
response  fimctions: 

FREQUENCY:  On  occasion: 

BURDEN  ESTIMATE:  S2.5  million 
(initially),  and  $0.9  million  (annually) 
thereafter: 

RESPONDENTS:  Operators  subject  to 
CFR  Parts  192  &  195; 

FORM(S):  None; 

A  VERAGE  BURDEN  HOURS  PER 
RESPONDENT:  1.8  hours  (initially),  and 
0.7  hours  (armually). 

For  further  information  contact:  The 
Information  Management  Division.  M- 
34.  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street. 
SW..  Washington.  DC  20590,  Tel.  (202) 
366-4735. 

Comments  on  tlie  proposed 
information  collection  requirements 
should  be  submitted  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  Department  of 
Transportation.  Research  and  Special 
Programs  Administration.  It  is  requested 
that  comments  sent  to  OMB  also  be  sent 
to  the  RSPA  rulemaking  docket  for  this 
proposed  action. 

List  of  Subjects 

49  CFR  Part  192 

Natural  gas.  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  195 

Anhydrous  ammonia.  Carbon  dioxide, 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  title  49  of  the 
Code  of  Federal  Regulations  parts  192 
and  195  as  follows: 

PART  192— {AMENDED] 

1.  The  authority  citation  for  part  192 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102.  60104. 
60108.  60109.  60110.  60113,  60118;  49  CFR 
1.53 

2.  A  new  subpart  N  would  be  added 
to  read  as  follows: 


Subpart  N— Qualification  of  Pipeline 

Personnei 

oCC. 

192.801 

Scope. 

192.803 

Definitions. 

192.803 

Personnel  to  be  qualified. 

192.807 

Instructors. 

192".  809 

Evaluation  and  SLhedulin^;. 

192.811 

Qualification  trdining. 

192.813 

Testing. 

192.815 

Refresher  training. 

192.817 

Competency  reviews. 

192.819 

Recordkeeping 

192.B21 

Compliance  dates. 

39514 


Federal  Register  /  Vol.  59,  No.  148  /  Wednesday,  August  3,  1994  /  Proposed  Rules 


Subpart  N — Qualification  of  Pipeline 
Personnel 

$192,803    Scdpe. 

(a)  This  sul  part  prescribes  minimum 
requirements  for  the  qualiScation  of 
personnel  pei  forming  covered 
functions. 

(b)  Under  ttis  subpart,  personnef 
must  complete  requirements  for 
qualification  raining,  testing,  and 
refresher  trail  ling. 

(c)  Under  tlis  subpart,  the  operator 
must  ensure  implementation  of  the 
following  requirements:  identification  of 
covered  fund  ions  and  affected 
personnel;  se  ection  of  instructors  and 
subject  matte  ;  evaluation  of  prior 
experience  ar  d  training  of  personnel; 
scheduling  ai  d  implementation  of 
training,  testi:  ig,  and  refresher  training; 
performance  ( if  competency  reviews; 
maintenance  )f  qualification  records; 
certification  c  f  personnel  and 
supervisory  p  srson  qualification;  and 
adherence  wi  h  compliance  dates. 

(d)  No  oper  itor  may  use  a  person  to 
perform  any  c  overed  function  for  which 
qualification  s  needed,  unless  and  until 
that  person  is  qualified  and  certified  by 
the  operator,  i  ir  that  person  is 
accompanied  and  directed  by  a 
qualified  person. 

§192.803    Oefnitions. 

As  used  in  i  his  subpart; 

Covered  fui  ctions  means  regulated 
operation,  ma  ntenance,  and  emergency- 
response  func  tions  performed  in  direct 
contact,  or  in  :lose  association  with 
pipelines  sub  ect  to  this  part.  Covered 
functions  are  lot  limited  to  those  under 
Subpart  L — O  lerations  or  Subpart  M — 
Maintenance  )f  this  part.  Covered 
functions  do  i  lot  include  clerical,  truck 
driving,  accoi  nting,  or  other  functions 
not  subject  to  this  part. 

Demonstral  le  proficiency  means 
evidence  of  kj  lowledge  and  skill 
acceptable  to  Jther  persons  with 
specialized  tr,  lining  or  certification  in 
the  performaji  ce  of  similar  functions. 

Demonstrat  jd  successful  performance 
on  a  test  meai  s  achievement  of  at  least 
the  minimum  acceptable  grade  level 
that  demonsti  ites  the  knowledge  and 
skills  requirec  to  competently  perform 
the  function  ti  (sted. 

Personnel  n  leans  persons  performing 
covered  funct  ons  or  supervisory 
persons  direcl  ly  overseeing  persons 
performing  covered  functions.  The 
persons  may  1  e  the  operator  or 
employed  by  i  he  operator,  be  a 
contractor  enj  aged  by  the  operator,  or 
be  employed  1  ly  such  contractor. 

Qualificaticfi  training  and  testing 
schedule  meats  a  written  or 
computerized  schedule,  prepared  by  the 


operator,  that  sets  out  the  following 
minimum  details;  names  and  titles  of 
personnel,  dates  of  training  and  testing, 
elements  of  general  and  specific  training 
to  be  taught  or  tested,  and  names  of 
instructors. 

Qualified  means  meeting  the  training, 
testing,  and  recordkeeping  requirements 
of  this  subpart  for  a  covered  function. 

Qualified  administratively  means 
meeting  the  training,  testing,  and 
recordkeeping  requirements  of  this 
subpart  for  covered  functions,  except 
those  involving  the  demonstration  of 
competent  "hands-on"  skills,  such  as 
required  for  welding. 

Refresher  training  schedule  means  a 
written  or  computerized  schedule, 
prepared  by  the  operator,  that  sets  out 
the  details  of  the  qualification  training 
and  testing  schedule,  except  that 
information  relating  to  testing  is  not 
required. 

Small  gas  distribution  systems  means, 
as  characterized  in  this  subpart,  gas 
distribution  systems  serving  fewer  than 
10,000  customers.  They  include 
petroleum  gas  systems  (covered  by 
§  192.11)  and  master  meter  systems 
(defined  in  §  191.3),  both  of  which 
usually  serve  mobile  home  parks  or 
housing  complexes;  and  private  or 
municipal  systems. 

Supervisory  persons  means  persons 
such  as  operators,  managers, 
supervisors,  foremen,  co-workers  and 
other  personnel. 

§  192.805    Personnel  to  be  qualified. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  persons 
performing  covered  functions  and 
supervisory  persons  directly  overseeing 
persons  performing  covered  functions 
must  be  qualified  under  this  subpart. 
Personnel  requiring  such  qualification 
may  be  the  operator  or  employed  by  the 
operator,  be  a  contractor  engaged  by  the 
operator,  or  be  employed  by  such 
contractor. 

(b)  Except  for  the  covered  functions  of 
welding  and  nondestructive  testing 
under  subpart  E  of  this  part  and  of 
plastic  pipe  joining  under  subpart  F  of 
this  part,  personnel  requiring 
qualification  under  paragraph  (a)  of  this 
section  may  perform  a  covered  function 
without  qualification  if,  while 
performing  the  function,  those  persons 
are  accompanied  and  directed  by  a 
supervisory  person  qualified  under  this 
subpart. 

(c)  Supervisory  persons  directly 
overseeing  qualified  persons  performing 
covered  functions  must,  themselves,  be 
qualified  or  be  qualified 
administratively  for  those  functions. 


§  192.807    Instructors. 

(a)  To  implement  the  evaluating, 
training,  and  testing  requirements  of 
this  subpart,  an  instructor  (the  operator 
or  others  selected  by  the  operator)  must 
have  demonstrable  proficiency  in  the 
functions  to  be  taught  and  tested 
commensurate  with  the  level  of 
knowledge  and  skills  required  for  the 
operator's  imique  pipeUne  system. 

(b)  Whenever  an  instructor  selected 
by  the  operator  is  a  person  or  entity 
other  than  the  operator  or  operator 
persormel,  the  operator  remains 
responsible  for  ensuring  that  the 
requirements  of  this  subpart  are 
complied  with. 

§  1 92.809    Evaluation  and  scheduling. 

(a)  The  instructor  shall  evaluate  any 
prior  experience  and  training  of 
personnel  requiring  quaUfication  under 
§  192.805.  Previous  experience  or 
training  equivalent  to  any  of  the  general 
or  specific  training  elements  of 

§  192.811  would  not  require 
qualification  training  in  those  elements, 
but  would  require  testing  under 
§192.813. 

(b)  To  ensure  completion  of  the 
evaluation  under  paragraph  (a)  of  this 
section  and  the  scheduling  necessary  for 
implementation  of  training  and  testing 
under  §§  192.811  and  192.813.  the 
operator  shall  prepare  a  written  or 
computerized  qualification  training  and 
testing  schedule.  The  schedule  shall 
contain  names  and  titles  of  affected 
persons,  dates  and  locations  for  training 
and  testing,  elements  of  general  and 
specific  training  to  be  taught  or  tested, 
and  names  of  instructors. 

(c)  To  ensure  completion  of  the 
scheduling  necessary  for 
implementation  of  the  refresher  training 
under  §  192.815,  the  operator  shall 
prepare  a  written  or  computerized 
refresher  training  schedule.  The 
schedule  shall  contain  details,  with  the 
exception  of  testing,  similar  to  those 
required  in  paragraph  (b)  of  this  section. 

§  192.81 1    Qualification  training. 

(a)  Except  for  any  prior  experience  or 
training  evaluated  as  equivalent  under 
§  192.809(a).  to  be  quafified  under  this 
subpart,  personnel  must  satisfactorily 
complete  general  and  specific  training 
appropriate  to  the  operator's  unique 
pipeline  system.  Supervisory  persons 
are  required  to  be  similarly  qualified  or. 
under  §  192.805(c),  are  permitted  to  be 
qualified  administratively. 

(b)  General  and  specific  training  may 
be  acquired  through  one  or  any 
combination  of  classroom  education, 
operator-sponsored  training,  on-the-job 
training,  or  apprenticeship. 
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(c)  Minimum  general  training 
required  by  all  persons  includes 
knowledge  of  the  following  elements: 

(1)  Characteristics  and  hazardous 
properties  of  gas  transported,  such  as 
explosive  range,  temperature,  and 
corrosive  effects  on  pipeline  systems,  as 
well  as  toxicity,  olfactory,  asphyxiator>', 
and  temperature  effects  on  persons, 

.  property,  and  the  envirormient; 

(2)  Potential  ignition  sources  of 
escaping  gas; 

(3)  Purpose  and  operation  of  the 
damage  prevention  program  in 

§  192.614  including  the  operation  of 
one-call  systems;  and 

(4)  Purpose  of  the  drug  testing 
program  under  part  199  of  this  chapter. 

(d)  Minimum  specific  training 
required  when  relevant  to  a  person's 
function  includes  knowledge  of  the 
following  elements: 

(1)  Elequirements  of  the  other  subparts 
of  this  part: 

(2)  Requirements  of  part  191  of  this 
chapter — ^Transportation  of  Natural  and 
Other  Gas  by  Pipelines:  Annual  Reports; 
Incident  Reports,  and  Safety-Related 
Condition  Reports; 

(3)  Requirements  of  part  199  of  this 
chapter — Drug  Testing; 

(4)  Recognition  of  abnonnal  and 
emergency  conditions: 

(i)  Ability  to  recognize  abnormal 
operating  conditions  which  may 
indicate  a  dangerous  situation  or  a 
condition  exceeding  operating  design 
limitations,  such  as  a  pressure  above  the 
ma.\imum  allowable  operating  pressure 
but  not  exceeding  the  limitations  of 
§  192.201,  and  to  recognize  other 
conditions  such  as  those  in  §§  192.605 
(c)  and  (f). 

(ii)  Ability  to  recognize  emergency 
conditions  such  as  an  operating 
pressure  exceeding  the  limitations  of 
§  192.201  and  to  recognize  emergency 
conditions  such  as  those  in  §§  192.605 
and  192.615. 

(iii)  Training  for  paragraphs  (d)(4)(i) 
and  (d)(4){ii)  of  this  section  shall,  where 
feasible,  utilize  simulated  pipeline 
conditions. 

(5)  Reaction  to  abnormal  and 
emergency  conditions: 

(i)  Ability  to  react  appropriately  to  an 
abnormal  operating  condition  or  to  a 
condition  exceeding  design  limitations 
in  a  manner  that  restores  the  normal 
operating  condition  or  prevents  the 
development  of  an  emergency 
condition. 

(ii)  Ability  to  react  appropriately  to  an 
emergency  condition  to  control  or 
mitigate  the  potential  for  personal 
Injury,  death,  property  damage,  and 
environmental  damage. 

(iii)  Training  for  paragraphs  (d)(5)(i) 
and  (d)(5)(ii)  of  this  section  shall,  where 


feasible,  utilize  simulated  pipeline 
conditions. 

(6)  Requirements  for  notifying  and 
responding  to  notifications  from  one- 
call  systems  where  the  operator  is  a 
participating  member; 

(7)  Repairs  of  pipelines  using 
appropriate  precautions,  such  as 
isolation,  purging,  and  venting; 

(8)  Proper  operation  and  maintenance 
of  available  combustible  gas  detecting 
equipment  and  locating  instruments  for 
underground  pipelines. 

(9)  Firefighling  procedures  and  proper 
use  of  available  equipment,  such  as  fire 
suits,  breathing  apparatus,  water  hoses, 
and  chemical  fire  extinguishers  (by 
utilizing,  where  feasible,  simulated 
pipeline  emergency  conditions). 

§192.813    Testing. 

(a)  Except  as  provided  for  supervisory 
persons  in  this  paragraph,  to  be 
qualified  under  this  subpart,  persormel 
must  have  demonstrated  successful 
performance  on  a  test  of  the  general 
training  elements  in  §  192.811(c)  and 
relevant  specific  training  elements  in 

§  192.811(d).  Testing  may  be  performed 
through  one  or  any  combination  of 
written,  hands-on,  or  oral  methods 
appropriate  for  the  function  tested. 
Supervisory  persons  are  required  to  be 
similarly  qualified  or.  under 
§  192.805(c).  are  permitted  to  be 
qualified  administratively. 

(b)  Testing  is  not  required  for  the 
refresher  training  under  §  192.815. 

§  192.815    Refresher  training. 

(a)  To  remain  qualified  under  this 
subpart  personnel,  within  24  months  of 
the  date  of  the  certification  statement 
required  under  §  192.819(b).  must 
receive  refresher  training.  Refresher 
training  is  a  review  of  the  requirements 
for  general  training  and  the  appropriate 
requirements  for  specific  training  under 
§192  811. 

(b)  Refresher  training  is  required 
within  24-month  intervals  thereafter. 

§  1 92.81 7   Competency  reviews. 

At  intervals  not  exceeding  7  months, 
but  at  least  twice  each  calendar  year,  an 
operator  shall  review  the  performance  of 
any  persormel  involved  in  an  incident 
(reportable  or  nonreportable  events 
under  §  191.5  of  this  chapter)  that 
resulted  in  an  explosion,  fire, 
unintentional  release  of  gas.  personal 
injury  or  death,  property  damage  to  the 
operator  or  others,  damage  to  the 
environment  or  that  is  a  violation  of  the 
operator's  procedures  under  §  192.605. 
Among  other  such  events  are  abnormal 
operating  conditions  or  emergency 
conditions  set  out  in  §§  192.811  (d)(4) 
and  (d)(5).  Within  2  months  after  a 
competency  review,  the  operator  shall: 


(a)  Evaluate  the  effectiveness  of 
qualification  training,  testing,  and 
refresher  training  required  by  this 
subpart; and 

(b)  Identify  and  implement 
appropriate  revisions,  if  any,  in  the 
qualification  program  to  improve  the 
competency  of  operator  personnel  in 
order  to  reduce  the  likelihood  of  similar 
incidents. 

§192.819    Recordkeeping. 

(a)  For  personnel  qualified  to  perform 
covered  functions,  the  operator  shall 
prepare  and  maintain  written  or 
computerized  records  and  dates  of; 

(1)  The  general  and  specific  training 
elements  of  §  192.811  which  the  person 
has  satisfactorily  completed; 

(2)  The  results  of  the  testing  required 
by  §  192.813  indicating  the  person  has 
demonstrated  successhil  performance: 
and 

(3)  The  refresher  training  required  by 
§  192.815  which  the  person  has 
received. 

(b)  Each  operator  shall  sign  and  date 
the  following  statements,  and  include  it 
among  the  records  for  each  qualified 
person:  "I  certify  that  on  this  date 
[insert  name  of  person)  is  (qualified  or 
qualified  administratively]  to  perform 
the  specified  covered  function(s)  by  the 
training  and  testing  required  by  49  CFR 
Part  192,  Subpart  N.  as  demonstrated  by 
the  accompanying  record(s)  prepared  for 
that  person  in  accordance  with 
§192.819." 

(c)  The  records  shall  be  retained  for  at 
least  36  months  after  a  person  ceases  to 
be  employed  by  the  operator  in  a 
capacity  that  requires  qualification 
under  this  subpart. 

§  1 92.821    Compliance  dates. 

(a)  Except  for  operators  of  small  gas 
systems  under  paragraph  (b)  of  this 
section,  operators  shall  meet  the 
following  compliance  dates: 

(1)  Completion  of  the  initial 
qualification  training  and  testing 
schedule  required  by  §  192.809(b)  before 
[6  months  after  date  of  publication  of 
final  rule); 

(2)  Completion  of  the  initial 
qualification  training  and  testing 
required  by  §§  192.811  and  192.813  and 
recordkeeping  required  by  §  192.819 
before  [24  months  after  date  of 
publication  of  final  rule); 

(3)  Completion  of  the  initial  refresher 
training  schedule  required  by 

§  192.809(c)  before  [30  months  after 
publication  of  final  rule).  Thereafter,  the 
refresher  training  schedule  shall  be 
updated  as  necessary  for 
implementation  of  the  requirements  for 
refresher  training  under  §  192.815; 

(4)  Completion  of  die  initial  refresher 
training  required  by  §  192.815  before  [42 
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months  after  fate  of  publication  of  final 
rule);  and      J 

(5)  Complenon  of  the  initial 
competency  reviews,  if  any,  required 
under  §  192.817  before  (12  months  after 
date  of  publication  of  final  rule]. 

(b)  Operators  of  small  gas  distribution 
systems  deHnpd  in  §  192.803  shall  meet 
the  following  compliance  dates: 

(1)  Complet  ion  of  the  initial 
qualification  training  and  testing 
schedule  reqii  ired  by  §  192.809(b)  before 
(6  months  aftc  r  date  of  pubhcation  of 
final  rule); 

(2)  Complet  on  of  the  initial 
qualification  t  raining  and  testing 
required  by  §^192.811  and  192.813  and 
recordkeeping  required  by  §  192.819 
before  (36  months  after  date  of 
publicatioo  ol  final  rule]; 

(3)  Completion  of  the  initial  refresher 
training  schedkile  required  by 

§  192.809(c)  before  [42  month  after  date 
of  publication!  of  final  rule).  Thereafter, 
the  schedule  aiall  be  updated  as 
necessary  for  Implementation  of  the 
lequirements  for  refresher  training 
under  §  192.8 is; 

(4)  Completion  of  the  initial  refresher 
training  required  by  §  192.815  before  (54 
months  after  date  of  publication  of  final 
rule];  and 

(5)  Complet  on  of  the  initial 
competency  n  views,  if  any,  required 
under  §  192.8:  7  before  (24  months  after 
date  of  publiaidon  of  final  rule]. 

PART  195-{>|MENDED] 

3.  The  authqrity  citation  for  part  195 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  60102.  60104,  60108. 
60109.  49  CFR  1 .53. 


1  (5 


4.  Section 
and  reserved 
would  be  addid 


and 


403  would  be  removed 
a  new  subpart  G 
to  read  as  follows: 


Subpart  G — Qui  ilification  of  Pfpeline 
Personnel 

Sec. 

195.501 

195.503 

195.505 

195.507 

195.509 

195.511 

195.513 

195.515 

195.517 

195.519 

195.521 


Scope 

Defini  tions. 

Persoi  inel  to  be  qualified. 

Instruptors 

Eva! 

Quali 

Testi 

Refresii 


ui  ition 


and  Scheduling, 
cation  training. 


rj. 


ler  training. 
Compfctenry  reviews. 
Recor  [keeping. 
Comp  iance  dates. 


Subpart  G— Qualification  of  Pipeline 
Personnel. 

§192.503    Sco^e 

(a)  This  sub  >art  prescribes  minimum 
requirements  or  the  qualification  of 
personnel  per  orming  covered 
functions. 


(b)  Under  this  subpart,  personnel 
must  complete  requirements  for 
qualification  training,  testing,  and 
refresher  training. 

(c)  Under  this  subpart,  the  operator 
must  ensure  implementation  of  the 
following  requirements:  identification  of 
covered  functions  and  affected 
personnel;  selection  of  instructors  and 
subject  matter;  evaluation  of  prior 
experience  and  training  of  personnel: 
scheduling  and  implementation  of 
training,  testing,  and  refresher  training; 
performance  of  competency  reviews; 
maintenance  of  quahfication  records; 
certification  of  personnel  and 
supervisory  person  qualification;  and 
adherence  with  compliance  dates. 

(d)  No  operator  may  use  a  person  to 
perform  any  covered  function  for  which 
qualification  is  needed,  unless  and  until 
that  person  is  qualified  and  certified  by 
the  operator,  or  that  person  is 
accompanied  and  directed  by  a 
quaUfied  person. 

§  19&S03    Definitions. 

As  used  in  this  subpart: 

Covered  functions  means  regulated 
operation,  maintenance,  and  emergency- 
response  functions  performed  in  direct 
contact,  or  in  close  association  with 
pipelines  subject  to  this  part.  Covered 
functions  are  not  limited  to  those  under 
Subpart  F — Operation  and  Maintenance 
of  this  part  Covered  functions  do  not 
include  clerical,  truck  driving, 
accounting,  or  other  functions  not 
subject  to  this  part. 

Demonstrable  proficiency  means 
evidence  of  knowledge  and  skill 
acceptable  to  other  persons  with 
speciaUzed  training  or  certification  in 
the  performance  of  similar  functions. 

Demonstrated  successful  performance 
on  a  test  means  achievement  of  at  least 
the  minimum  acceptable  grade  level 
that  demonstrates  Uie  knowledge  and 
skills  required  to  competently  perform 
the  function  tested. 

Personnel  means  persons  performing 
covered  functions  or  supervisory 
persons  directly  overseeing  persons 
performing  covered  functions.  The 
persons  may  be  the  operator  or 
employed  by  the  operator,  be  a 
contractor  engaged  by  the  operator,  or 
be  employed  by  such  contractor. 

Qualification  training  and  testing 
schedule  means  a  written  or 
computerized  schedule,  prepared  by  the 
operator,  that  sets  out  the  following 
minimum  details:  names  and  titles  of 
personnel,  dates  of  training  and  testing, 
elements  of  general  and  specific  training 
to  be  taught  or  tested,  and  names  of 
instructors. 


Qualified  means  meeting  the  training, 
testing,  and  recordkeeping  requirements 
of  this  subpart  for  a  covered  function. 

Qualified  administratively  means 
meeting  the  training,  testing,  and 
recordkeeping  requirements  of  this 
subpart  for  a  covered  function,  except 
those  involving  the  demonstration  of 
competent  "hands-on"  skills,  such  ds 
required  for  welding. 

Refresher  training  schedule  means  a 
written  or  computerized  schedule, 
prepared  by  the  operator,  setting  out  the 
same  details  as  the  qualification  training 
and  testing  schedule,  except  that 
information  relating  to  testing  is  not 
required. 

Supervisory  persons  means  persons 
such  as  operators,  managers, 
supervisors,  foremen,  co-workers  and 
other  personnel. 

§  195.505    Personnel  to  be  qualified. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  persons 
performing  covered  functions  and 
supervisory  persons  directly  overseeing 
persons  performing  covered  functions 
must  be  qualified  under  this  subpart. 
Persoimel  requiring  such  qualification 
may  be  the  operator  or  employed  by  the 
operator,  be  a  contractor  engaged  by  the 
operator,  or  be  employed  by  such 
contractor. 

(b)  Except  for  the  covered  functions  of 
welding  and  nondestructive  testing 
under  subpart  D  of  this  part,  f>ersonnel 
requiring  qualification  under  paragraph 
(a)  of. this  section  may  perform  a 
covered  function  without  qualification 
if,  while  performing  the  function,  those 
persons  are  accompanied  and  directed 
by  a  supervisory  person  quahfied  under 
this  subpart. 

(c)  Supervisory  persons  directly 
overseeing  qualified  persons  performing 
covered  functions  must,  themselves,  be 
qualified  or  be  qualified 
administratively  for  those  functions. 

§  195.507    Instructors. 

(a)  To  implement  the  evaluating, 
training,  and  testing  requirements  of 
this  subpart,  an  instructor  (the  operator 
or  others  selected  by  the  operator)  must 
have  demonstrable  proficiency  in  the 
functions  to  be  taught  and  tested 
commensurate  with  the  level  of 
knowledge  and  skills  required  for  the 
operator's  unique  pipeline  system. 

(b)  Whenever  an  instructor  selected 
by  the  operator  is  a  person  or  entity 
other  than  the  operator  or  operator 
personnel,  the  operator  remains 
responsible  for  ensuring  that  the 
requirements  of  this  subpart  are 
complied  with. 
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§  195.509    Evaluation  and  scheduling. 

(a)  The  instructor  shall  evaluate  any 
^  prior  experience  and  training  of 

personnel  requiring  qualification  under 
§  195.505.  Previous  experience  or 
training  equivalent  to  any  of  the  general 
or  specific  training  elements  of 
§  195.511  would  not  require 
qualification  training  in  those  elements, 
but  would  require  testing  under 
§195.513. 

(b)  To  ensure  completion  of  the 
evaluation  under  paragraph  (a)  of  this 
section  and  the  scheduling  necessary  for 
implementation  of  training  and  testing 
under  §§  195.511  and  195.513,  the 
operator  shall  prepare  a  written  or 
computerized  qualification  training  and 
testing  schedule.  The  schedule  shall 
contain  names  and  titles  of  affected 
persons,  dates  and  locations  for  training 
and  testing,  elements  of  general  and 
specific  training  to  be  taught  or  tested, 
and  names  of  instructors. 

(c)  To  ensure  completion  of  the 
scheduling  necessary  for 
implementation  of  the  refresher  training 
under  §  195.515,  the  operator  shall 
prepare  a  written  or  computerized 
refi^sher  training  schedule.  The 
schedule  shall  contain  details,  with  the 
exception  of  testing,  similar  to  those 
required  in  paragraph  (b)  of  this  section. 

§195.511    Qualification  training. 

(a)  Except  for  any  prior  experience  or 
training  evaluated  as  equivalent  under 
§  195.509(a),  to  be  qualified  under  this 
part,  personnel  must  satisfactorily 
complete  general  and  specific  training 
appropriate  to  the  operator's  unique 
pipeline  system.  Supervisory  persons 
are  required  to  be  similarly  qualified  or. 
under  §  195.505(c).  to  be  qualified 
administratively. 

(b)  General  and  specific  training  may 
be  acquired  through  one  or  any 
combination  of  classroom  education, 
operator-sponsored  training,  on-the-job 
training,  or  apprenticeship. 

(c)  Minimum  general  training 
required  by  all  persons  includes 
knowledge  of  the  following  elements: 

(1)  Characteristics  and  hazardous 
properties  of  non-HVL  hazardous  liquid. 
HVL.  or  carbon  dioxide  transported, 
such  as  flammability  range, 
temperature,  and  corrosive  effects  on 
pipeline  systems,  as  well  as  toxicity, 
olfactory,  asphyxiatory.  low  temperature 
freeze  bums,  and  vapor  cloud  effects  on 
persons,  property,  and  the  environment; 

(2)  Potential  ignition  sources  of 
escaping  liquids; 

(3)  Purpose  and  operation  of  the 
damage  prevention  program  in  effect  by 
the  operator;  and 

(4)  Purpose  of  the  drug  testing 
program  under  part  199  of  this  chapter. 


(d)  Minimum  specific  training 
required  when  relevant  to  a  person's 
function  includes  knowledge  of  the 
following  elements: 

(1)  Requirements  of  the  other  subparts 
of  this  part; 

(2)  Requirements  of  part  194  of  this 
chapter— Response  Plans  for  Onshore 
Oil  Pipelines; 

(3)  Requirements  of  part  199  of  this 
chapter— Drug  Testing; 

(4)  Recognition  of  abnormal  and 
emergency  conditions: 

(i)  Abihty  to  recognize  abnormal 
operating  conditions  which  may 
indicate  a  dangerous  situation  or  a 
condition  exceeding  operating 
limitations,  such  as  a  pressure  above  the 
normal  operating  pressure  but  not 
exceeding  the  limitations  of 
§  195.406(b),  and  to  recognize  other 
conditions  such  as  those  in  §  195.402(d). 

(ii)  Ability  to  recognize  emergency 
conditions  such  as  an  operating 
pressure  exceeding  the  limitations  of 
§  195.406(b)  and  to  recognize  emergency 
conditions  such  as  those  in  §  195.402(e) 
including  release  of  carbon  dioxide. 

(iii)  Training  for  paragraphs  (d)(4)(i) 
and  (d)(4)(ii)  of  this  section  shall,  where 
feasible,  utilize  simulated  pipeline 
emergencies. 

(5)  Reaction  to  abnormal  and 
emergency  conditions: 

(i)  Ability  to  react  appropriately  to  an 
abnormal  operating  condition  or  to  a 
condition  exceeding  design  limitations 
in  a  manner  that  restores  the  normal 
operating  condition  or  prevents  the 
development  of  an  emergency 
condition. 

(ii)  Ability  to  react  appropriately  to  an 
emergency  condition  to  control  or 
mitigate  the  potential  for  personal 
injury,  death,  property  damage,  and 
environmental  damage. 

(iii)  Training  for  paragraphs  (d)(5)(i) 
and  (d)(5)(ii)  of  this  section  shall,  where 
feasible,  utilize  simulated  pipeline 
conditions. 

(6)  Requirements  for  notifying  and 
responding  to  notifications  horn  one- 
call  systems  where  the  operator  is  a 
participating  member: 

(7)  Repairs  of  pipelines  using 
appropriate  precautions,  such  as 
isolation,  purging,  and  venting; 

(8)  Proper  operation  and  maintenance 
of  available  combustible  gas  detecting 
equipment  and  locating  instruments  for 
underground  pipelines;  and 

(9)  Firefighting  procedures  and  proper 
use  of  available  equipment,  such  as  fire 
suits,  breathing  apparatus,  water  hoses, 
and  chemical  fire  extinguishers  (by 
utilizing,  where  feasible,  simulated 
pipeline  emergency  conditions). 


§195.513    Testing. 

(a)  Except  as  provided  for  supervisor}' 
persons  in  this  paragraph,  to  be 
qualified  under  this  subpart,  personnel 
must  have  demonstrated  successful 
performance  on  a  test  of  the  general 
training  elements  in  §  195.511(c)  and 
relevant  specific  training  elements  in 

§  195.511(d).  Testing  may  be  performed 
through  one  or  any  combination  of 
vvTitten.  hands-on.  or  oral  methods 
appropriate  for  the  function  tested. 
Supervisory  persons  are  required  to  be 
similarly  quaUfied  or.  under 
§  195.805(c).  are  permitted  to  be 
qualified  administratively. 

(b)  Testing  is  not  required  for  the 
refresher  training  under  §  195.515. 

§195.515    Refresher  training. 

(a)  To  remain  qualified  under  this 
subpart  personnel,  within  24  months  of 
the  date  of  the  certification  statement 
required  under  §  195.519(b),  must 
receive  refresher  training.  Refi^sher 
training  is  a  review  of  the  requirements 
for  general  training  and  the  appropriate 
requirements  for  specific  training  under 
§195.511. 

(b)  Refresher  training  is  required 
within  24-month  intervals  thereafter. 

§  1 95.51 7    Competency  reviews. 

At  intervals  not  exceeding  7  months, 
but  at  least  twice  each  calendar  year,  an 
operator  shall  review  the  performance  of 
any  personnel  involved  in  an  accident 
(reportable  or  nonreportable  event 
under  §  195.50)  that  resulted  in  an 
explosion,  fire,  unintentional  release  of 
liquid,  personal  injury  or  death, 
property  damage  to  the  operator  or 
others,  or  damage  to  the  environment  or 
that  is  a  violation  of  the  operator's 
procedures  under  §  195.402.  Among 
other  such  events  are  abnormal 
operating  conditions  or  emergencv 
conditions  set  out  §§  195.511(d)(3)  and 
(d)(4).  Within  2  months  after  a 
competency  review,  the  operator  shall: 

(a)  Evaluate  the  effectiveness  of 
qualification  training,  testing,  and 
refresher  training  required  by  this 
subpart; and 

(b)  Identify  and  implement 
appropriate  revisions,  if  any,  in  the 
qualification  program  to  improve  the 
competency  of  operator  personnel  in 
order  to  reduce  the  likelihood  of  similar 
incidents. 

§195.519    Recordkeeping. 

(a)  For  pe^son.^el  qualified  to  perform 
covered  functions,  the  operator  shall 
prepare  and  maintain  written  or 
computerized  records  and  dates  of; 

(1)  The  general  and  specific  trainmg 
elements  of  §  192.511  which  the  person 
has  satisfactorily  completed; 
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(2)  The  results  of  the  testing  required 
by  §  195.513  iidicating  the  person  has 
demonstrated  ^ccessftil  perfonnance; 
and 


(a)  The  refrekher 
§  195.515  whi(ih 
received. 


training  required  by 
the  person  has 


(b)  Each  ope  rator  shall  sign  and  date 
the  following  ( ertification,  and  include 
it  among  the  records  for  each  qualified 
person.  "I  certi  fy  that  on  this  date 
[insert  name  oi  person]  is  [qualified  or 
qualiGed  admi^iistratively)  to  perform 
the  specifled  cpvered  function(s)  by  the 
training  and  testing  required  under  49 
CFR  Part  195.  Subpart  G,  as 
demonstrated  by  the  accompanying 
record  (s)  prep4red  for  that  person  in 
accordance  with  §  195.519." 

(c)  The  recoi  ds  shall  be  retained  for  at 
least  3  years  afjer  a  person  ceases  to  be 
employed  by  tie  operator  in  a  capacity 
that  requires  qi  lalification  luider  this 
subpart. 

§195.521    Com  Miance  dates. 

Operators  sh  ill  meet  the  following 
compliance  da  es: 

(a)  Completi(  tn  of  the  qualification 
training  and  te)  ting  schedule  required 
by  S  195.509(b]  before  (6  months  after 
date  of  publicauon  of  final  rule]; 

(b)  Completion  of  the  qualification 
training  and  testing  required  by 

§§  195.511  and  195.513  and 
recordkeeping  required  by  §  195.519 
before  [24  months  after  date  of 
publication  of  anal  rule]; 

(c)  Completion  of  the  initial  refresher 
training  schedule  required  by 
§  195.509(c)  be  ore  [30  months  after 
publication  of  f  Jial  rule].  Thereafter,  the 
refresher  training  schedule  shall  be 
updated  as  nec(  issary  for 
implementatioi  i  of  the  requirements  for 
refresher  trainii  ig  under  §  195.515. 

(d)  Completi«  n  of  the  initial  refresher 
training  require  d  by  §  195.515  before  |38 
months  after  da  te  of  pubhcation  of  final 
rule). 

(e)  Completic^ 
competency  reviews 
under  §195.51 
date  of  publication 

Issued  in  Wash 
George  W.  Tenle] 
Associate  Admini  stratorfi 
(FR  Doc.  94-18861 
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Federal  Highway  Administration 

49  CFR  Part  393 

[FHWA  Docket  No.  MC-44-91 

RIN  212S-A037 

Parts  and  Accessories  Necessary  For 
Safe  Operation;  Automatic  Brake 
Adjusters  and  Bralie  Adjustment 
Indicators 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FHWA  is  proposing  to 
require  the  use  of  automatic  brake 
adjusters  (ABAs)  on  hydraulically- 
braked  commercial  motor  vehicles 
(CMVs)  and  air-braked  CMVs 
manufactiu«d  on  or  after  October  20, 
1993,  and  October  20, 1994, 
respectively.  The  FHWA  is  also 
proposing  a  requirement  for  brake 
adjustment  indicators  on  air-braked 
CMVs  with  external  adjustment 
mechanisms  manufactured  on  or  after 
October  20, 1994.  This  rulemaking  is 
intended  to:  Insure  that  the  operational 
standards  for  brakes  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  are  consistent  with  the 
manufacturing  standards  in  the  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSSs)  numbers  105  and  121,  which 
now  require  the  installation  of 
automatic  brake  adjusters  and 
adjustment  indicators  on  certain  CMVs 
manufactured  on  or  after  these  dates; 
and  improve  the  safety  of  operation  of 
CMVs  by  reducing  the  incidence  of 
brakes  that  are  out  of  adjustment. 
In  addition,  the  FHWA  requests 
information  concerning  the  possibility 
of  requiring  these  devices  to  be 
retrofitted  to  CMVs  placed  in  operation 
prior  to  the  effective  dates  of  the  recent 
amendments  to  FMVSS  Nos.  105  and 
121. 

DATES:  Comments  must  be  received  on 
or  before  October  3, 1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MG- 
94-9,  room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  D.C.  20590.  All 
answers  to  questions  should  refer  to  the 
appropriate  question  number  and  all 
comments  on  specific  provisions  should 
refer  to  the  appropriate  section  and 
paragraph  number.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 


comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mr.  Charles  Medalen,  Office  of  the  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

A.  General  Information 

Proper  brake  adjustment  is  critical  to 
the  safe  operation  of  commercial  motor 
vehicles.  When  brakes  are  correctly 
adjusted,  vehicles  can  generally  be 
brought  to  a  stop  within  a  satisfactory  * 
distance  and  in  a  controlled  manner. 
However,  brakes  that  are  not  properly 
adjusted  cannot  develop  the  retardation 
force  designed  into  the  vehicle's  brake 
system,  resulting  in  increased  stopping 
distances.  Under  emergency  conditions, 
this  can  result  in  a  colhsion  that  might    - 
otherwise  have  been  avoided,  or  in  a 
more  severe  collision  than  would  have 
occurred  with  properly-adjusted  brakes. 

Out-of-adjustment  brakes  are  the 
primary  equipment-related  cause  for 
commercial  motor  vehicles  to  be  placed 
out  of  service  during  roadside 
inspections.  According  to  the  FHWA's 
Office  of  Motor  Carrier  Field  Operations 
Annual  Report  for  Fiscal  Year  1992, 
36.2  percent  of  vehicles  placed  out-of- 
service  are  cited  for  this  deficiency.  A 
copy  of  this  report  has  been  placed  in 
the  docket. 

In  addition,  brake-related  accidents, 
some  stemming  from  gross  brake 
maladjustment,  are  also  a  factor  in  some 
"equipment  malfunction"  CMV 
accident  citations.  The  National 
Highway  Traffic  Safety  Administration's 
(NHTSA)  regulatory  evaluation, 
prepared  in  conjunction  with  their 
rulemaking  on  automatic  brake  adjusters 
(ABAs),  noted  that  6.8  percent  of  all 
medium  and  heavy  truck  accidents  were 
reported  as  being  caused  by  defective 
equipment.  Of  that  figure,  31  percent 
were  due  to  defective  brakes,  with  60 
percent  of  those  brakes  judged  to  be  out 
of  adjustment;  this  amounts  to  1.3 
percent  of  accidents  reported — or  nearly 
4,000  accidents  per  year.  The  regulatory 
evaluation  also  cited  a  review  of 
National  Transportation  Safety  Board 
(NTSB)  reports  on  97  serious  heavy 
truck  accidents  investigated  from  1969 
to  1981.  Out-of-adjustment  brakes  were 
cited  as  a  causal  or  contributing  factor 
in  27  of  those  97  accidents,  or  28 
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percent.  A  copy  of  the  NHTSA 's 
regulatory  evaluation  has  been  placed  in 
the  docket. 

B.  Safety  and  Operational  Role  of 
Automatic  Brake  Adjusters  and  Brake 
Ad/ustment  Indicators 

Automatic  brake  adjusters 
significantly  reduce  the  effort  required 
for  inspection  and  manual  adjustment  of 
the  brakes.Clearance-sensing  ABAs 
limit  the  clearance  between  brake 
linings  and  drums,  or  pads  and  rotors., 
to  a  level  that  ensures  effective  brake 
actuator  strokes.  Tlicy  adjust  on  every 
complete  brake  application.  Stroke- 
sen.sing  ABAs  adjust  on  brake 
applications  severe  enough  to  cause  the 
brake  actuator  stroke  to  exceed  that 
which  the  ABA.  is  designed  to  maintain. 
ABAs  include,  but  are  not  necessarily 
limited  to.  automatic  slack  adjusters 
(ASAs).  The  term  "automatic  brake 
adjusters"  is  used  to  provide  a 
performance-based  description  of  this 
class  of  devices. 

Brake  adjustment  indicators  (BAIs). 
especially  when  used  in  concert  with 
-  ABAs.  can  do  a  great  deal  to  address  the 
brake  adjustment  problem.  A  BAl 
confonning  to  the  NHTSA  requirements 
can  significantly  reduce  the  time 
nec-essary  to  assess  brake  adjustment 
levels.  Use  of  these  indicators  will  make 
it  easier  for  drivers  and  maintenance 
personnel  to  make  brake-adjustment 
checks  at  more  frequent  intervals,  and 
detect  brake  adjustment  problems  before 
they  become  severe  enough  to  cause,  or 
worsen  the  outcome  of,  an  accident. 

C.  NHTSA  and  NTSB  Research  on  CMV 
Brake  Performance  and  ABAs. 

Two  extensive  research  studies  of 
CMV  brake  performance,  and 
operational  and  maintenance 
experiences  of  motor  carrier  fieets 
utilizing  CMVs  equipped  with  ABAs. 
have  been  performed  by  the  NHTSA  and 
the  NTSB.  We  summarize  both  here. 
Copie.s  of  the  NHTSA  and  the  NTSB 
studies  are  available  from  the  National 
Technical  Information  Service  (NTIS. 
Springfield,  Virginia,  telephone  (800) 
553-6847).  Copies  have  also  been 
placed  in  the  public  docket. 

1 .  NHTSA  Research.  The  NHTSA 
research  was  reported  in  "Automatic 
Brake  Adjusters  for  Heavy  Vehicle  Air 
Brake  Systems."  February  1991.  report 
DOT-HS-807-724  (PB  91-21,'>814). 
Seven  fleets  participated  during  a  2.5- 
year  initial  study  period  and  an 
additional  3  years  of  follow-up;  245 
tractors  and  289  trailers  accumulated 
nearly  50  mjllion  miles  of  travel  during 
this  time. 

Researchers  and  fleet  maintenance 
staffs  made  nearly  20,000  measurements 


of  brake  stroke  length  on  approximately 
1.800  brake  adjusters  (four  different 
manufacturers*  ABAs,  plus  manual 
brake  adjusters  (MBAs)).  For  36  types  of 
ABA  installations,  the  median  out-of- 
adjustment  rate  was  4.0  percent,  and  the 
median  number  of  out-of-adjustraent 
observations  per  brake  per  10,000  mileji 
was  0.016.  The  NHTSA  noted  that  "[tlhe 
ASAs  tested  were  principally  models 
designed  and  marketed  in  the  early  to 
mid  1980s.  There  have  been  extensive 
design  improvements  in  both  ASAs  and 
other  brake  system  components  since 
that  time.  Thus,  the  performance  data 
presented  here  for  these  earlier  ASA 
designs  likely  understate  tlie 
perfonnance  levels  that  can  be  expected 
from  ASAs  purchased  today." 

The  NHTSA  collected  a  limited 
amount  of  control  data  on  MBAs.  There 
were  96  MBAs  used  in  portions  of  3  of 
the  fleets.  The  use  of  MBAs  generally 
resulted  in  higher  percentages  and  rates 
of  out-of-adjustment  brakes  than  did  the 
use  of  ABAs,  and  the  differences  were 
considertui  to  be  statistically  significant. 

2.  NTSB  Research.  The  NTSB,  an 
independent  Federal  agency  responsible 
for  investigating  and  determining  the 
probable  cause  or  causes  of  certain 
transportation-related  accidents,  has 
studied  numerous  accidents  in  which 
brake  deficiencies  have  t>een  cited  as 
causal  factors. 

.■\  recent  NTSB  study.  "Heavy  Vehicle 
Airbrake  Perfonnance."  adopted  April 
29.  1992.  report  NTSB/SS-92/01  (PB 
92-917003),  analyzed  information 
gathered  over  a  1 7-month  period  from 
selected  brake-related  accidents 
involving  heavy  trucks  and  buses,  as 
well  as  data  collected  by  NTSB  staff 
during  roadside  inspections  in  5  States. 
The  report  s  findings  highlighted  the 
role  of  brake  system  components  in 
certain  vehicle  instability  accidents,  and 
pointed  out  that  many  brake  out-of- 
adjustment  problems  were  due  both  to 
the  small  tolerance  range  and  to  a  lack 
of  proper  brake  maintenance.  The  NTSB 
re.comraended  that  the  DOT,  among 
other  things:  (1)  Require  air^raked 
vehicles  to  be  equipfied  with  visible 
adjustment  indicators  that  will  allow 
one  person  to  check  the  level  of 
adjustment  (Recommendation  H-92- 
50);  (2)  require  automatic  adjusters  on 
vehicles  equipped  with  airbrake  systems 
(Recommendation  H-92-51);  and  (3) 
encourage  the  installation  of  visible 
brake  adjustment  indicators  on  all 
vehicles  equipped  with  air  brake 
systems  for  easy  detection  of  adjustment 
levels  (Recommendation  H-92-57). 


O.  NHTSA  Requirement  for  ABAs  and 
Automatic  Adjustment  Indicators 

The  FHWA  strives  to  maintain 
consistency  between  the  manufacturing 
standards  for  commercial  motor 
vehicles  contained  in  the  NHTSA  s 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs).  and  the  operations  and 
maintenance  regulations  contained  in 
the  FMCSRs.  On  October  20.  1992  (57 
FR  47793).  the  NHTSA  issued  a  final 
rule  amending  FTvIVSS  No.  105, 
Hydraulic  Brake  Systems,  to  require 
ABAs  on  motor  vehicles  equipped  with 
hydraulic  brake  systems.  The  NHTSA 
also  amended  FMVSS  No.  121.  Air 
Brake  Systems,  to  require  ABAs  on  all 
air-braked  motor  vehicles  and 
adjustment  indicators  on  air-braked 
vehicles  with  external  adjustment 
mechanisms.  The  effective  dates  are 
October  20,  1993,  for  the  amendments  to 
FMVSS  No.  105  and  October  20.  1994, 
for  the  amendments  to  FMVSS  No.  121. 

While  the  NHTSA  rulemaking 
requires  manufacturers  to  equip  new 
vehicles  with  ABAs  in  order  to  ensure 
brakes  are  in  proper  adjustment,  it  does 
not  affect  the  readjustment  limits  used 
by  the  States  in  roadside  inspections  nor 
those  required  by  the  FHWA  for 
periodic  inspections  (contained  in 
Appendix  G  to  the  FMCSRs,  "Minimum 
Periodic  Inspection  Standards").  The 
reach  of  the  NHTSA's  regulatory 
authority  extends  only  to  vehicle 
manufacturers.  The  PTiiCSRs  apply  to 
employers,  employees,  and  commercial 
motor  vehicles  which  transport  property 
or  passengers  in  interstate  commerce. 

E.  Brake  Adjustment  Criteria 

The  North  American  Uniform  Driver- 
Vehicle  Inspection  Procedure 
(NAUDVIP)  provides  a  standardized 
procedure  used  by  States  and  local 
governments  to  inspect  in-service 
CMVs.  The  NAUDVIP  was  developed  by 
the  Commercial  Vehicle  Safety  Alliance 
(CVSA).  The  Commercial  Vehicle  Safety 
Alliance  is  an  association  of  Federal. 
State,  and  Provincial  officials 
responsible  for  the  administration  and 
enforcement  of  motor  carrier  safety  laws 
in  tlie  United  States.  Canada,  and 
Mexico,  who  work  together  to  enhance 
commercial  motor  vehicle  safety. 

As  a  part  of  the  NAUDVIP.  the  CVSA 
specifies  certain  limits  for  pushrod 
travel.  These  limits,  which  are  identical 
to  the  limits  contained  in  Appendix  G 
to  the  FMCSRs.  "Minimum  Periodic 
Inspection  Standards,"  have  been  set  in 
consultation  with  motor  carrier  safety 
enforcement  officials  and  brake 
manufacturers.  Brakes  at  or  beyond 
these  limits  are  considered  to  be  out  of 
adjustment. 
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the  Study  without  mechanical  failure. 
The  researchers  did  observe  some 
mechanical  failures,  and  some  apparent 
failures  that  were  actually  due  to  other 
problems  in  the  brake  system,  such  as 
wear  in  the  foundation  brakes.  A 
number  of  the  failures  were  caused  by 
wear  to  specific  parts.  The 
manufacturers  reported  that  they  have 
implemented  design  changes  to  remedy 
those  problems.  The  NHTSA 's 
supplemental  fleet  data  collected  in 
1988-1990  on  newer  ABAs  indicated 
high  levels  of  reliability.  The  reported 
average  replacement  rates  for  ABAs 
were  0.06  replacements  per  million 
tractor  miles  and  0.3  per  million  trailer 
miles. 

The  NHTSA  research  report 
emphasized  that  ABAs  must  be  installed 
in  accordance  with  manufacturer 
specifications  to  maintain  efficient 
adjustments.  In  most  cases,  no  special 
adjustments  in  brake  component 
geometry  are  required.  Manufacturers  of 
these  devices  provide  drawings, 
templates,  and  similar  aids  to  facilitate 
installation. 

The  figures  for  CMVs  placed  out  of 
service  appear  to  indicate  that  there  are 
considerable  difficulties  in  monitoring 
brake  adjustment  status.  The  findings  of 
the  NHTSA  research  demonstrate  that 
BAIs,  especially  when  used  in  concert 
with  ABAs,  can  make  a  significant 
contribution  to  resolving  the  brake 
adjustment  problem.  Aside  from  the 
clear  safety  benefits  of  maintaining 
proper  brake  adjustment,  ABAs  can 
have  a  positive  benefit  on  motor  carrier 
productivity  by  preventing  CMVs  from 
being  placed  out  of  service,  reducing 
roadside  service  calls  and  the  resulting 
delays  to  transportation  operations. 

A  BAI  conforming  to  the  NHTSA 
requirements  (49  CFR  571.121)  can 
significantly  reduce  the  time  needed  to 
assess  brake  adjustment  status.  As  their 
name  implies,  BAIs  provide  a  visible 
indication  of  pushrod  stroke.  There  are 
several  varieties:  some  BAIs  consist  of 
color-coded  or  scribed  marks  on  the 
pushrod,  others  raise  a  plastic  or  metal 
"flag"  when  the  pushrod  stroke  reaches 
the  prescribed  adjustment  limit. 

ABAs  do  not  eliminate  the  need  for 
periodic  inspection  and  maintenance  of 
the  brake  system,  but  they  do  reduce  the 
need  for  brake  adjustment. 
Recommended  Practice  RP-609  of  The 
Maintenance  Council  of  the  American 
Trucking  Associations  states  that  "|a)n 
automatic  slack  adjuster  should  not 
have  to  be  manually  adjusted  except  for 
initial  installation  and  at  brake  reline 
•   •  *."  If  adjustment  is  needed,  it 
could  be  a  sign  that  the  ABA  is  not 
working  or  that  there  is  a  problem  with 
the  [foundation]  brake  system.  Brake 


actuator  strokes  must  still  be  monitored, 
of  course. 

Like  their  manual  counterparts,  ABAs 
and  BAIs  require  regular  maintenance. 
They  operate  in  the  same  hostile  and 
exposed  environment  as  manual 
systems.  The  NHTSA  notes  that  their 
performance  is  affected  by  failures  and 
wear  in  other  parts  of  the  foundation 
brake  system,  and,  like  other 
components,  their  life  expectancy  can 
be  less  than  that  of  the  tractor  or  trailer 
on  which  they  are  installed. 

Discussion  of  Proposal 

The  FH\VA  believes  that  the 
information  presented  in  the  reports 
cited  above  indicates  that  both  motor 
carriers  and  the  travelling  public  may 
derive  substantial  operational  and  safety 
benefits  from  the  use  of  automatic  brake 
adjusters  and  brake  adjustment 
indicators. 

The  FHWA  proposes  to  amend  the 
FMCSRs  by  adding  a  new  §  393.53, 
Automatic  Brake  Adjusters  and  Brake 
Adjustment  Indicators.  This  section 
would  be  added  to  Subpart  C,  Brakes. 

The  provisions  of  paragraphs  (a),  (b), 
and  (c)  would  require  that  automatic 
brake  adjusters  and  brake  adjustment 
indicators  installed  on  newly 
manufactured  CMVs  to  comply  with  the 
requirements  of  FMVSS  105  and  121  be 
maintained  by  the  motor  carriers 
operating  those  CMV«. 

Questions 

The  FHWA  believes  there  are  also 
opportunities  for  improvements  to 
operational  safety  of  CMVs 
manufactured  prior  to  the  effective  dates 
of  the  recent  amendments  to  FMVSS 
105  and  121.  The  FHWA  therefore 
requests  information  regarding  the 
potential  impacts  of  requiring  CMVs 
subject  to  the  FMCSRs  to  be  retrofitted 
with  ABAs,  and  for  requiring  air-braked 
CMVs  with  external  adjustment 
mechanisms  to  be  retrofitted  with  brake 
adjustment  indicators.  The  FHWA 
specifically  requests  comments  on  the 
following  questions: 

1.  Should  air-braked  CMVs 
manufactured  before  the  effective  date 
of  NHTSA 's  rule  be  required  to  be 
retrofitted  with  ABAs? 

2.  Should  all  air-braked  CMVs  with 
external  brake  adjustment  mechanisms 
be  required  to  be  retrofitted  with  brake 
adjustment  indicators? 

3.  If  certain  CMVs  are  to  be  retrofitted, 
how  much  time  should  be  allowed  for 
installation  of  the  new  equipment? 

4.  Are  there  certain  types  or 
configurations  of  air-braked  vehicles 
that  caimot  be  equipped  with  ABAs 
because  of  space  limitations  around  the 
axles  and  wheels? 


5.  Should  different  periods  be 
specified  for  retrofitting  single-unit 
trucks,  tractors,  converter  dollies,  and 
trailers? 

6.  The  requirements  proposed  by  this 
NPRM  would  exclude  air-braked 
vehicles  that  were  not  subject  to  FMVSS 
No.  121  on  the  date  of  manufacture. 
(Vehicles  not  subject  to  the 
requirements  are  listed  under  Paragraph 
S3  of  §  571.121.  and  include  certain 
types  of  limited-  or  specialized-use 
vehicles  such  as  wide  trailers,  vehicles 
equipped  with  an  axle  with  a  gross  axle 
weight  rating  of  29,000  pounds  or  more, 
any  truck  or  bus  that  has  a  speed 
attainable  in  2  miles  of  not  more  than 
33  mph.  heavy  hauler  trailer  sets,  and 
load  divider  dollies.)  Should  specific 
types  of  CMVs.  or  CMVs  used  in  unique 
operations,  (Le.,  CMVs  that  are  nof 
subject  to  the  requirements  of  F.MVSS 
121.  but  are  subject  to  the  FMCSRs)  be 
exempt  from  a  requirement  to  be 
retrofitted  with  ABAs?  Should  these 
specific  types  of  air-braked  CMVs 
manufactured  on  or  after  October  20. 
1994,  be  required  to  be  equipped  with 
-ABAs  prior  to  being  placed  in  operation 
in  interstate  commerce?  Please  provide 
details. 

7.  What  are  the  costs  associated  with 
retrofitting  an  ABA  compared  to 
replacement  of  an  MBA?  Please  include 
the  cost  of  (he  device,  the  time  required 
to  complete  the  installation,  and  a 
representative  hourly  salary  of  the 
mechanic  performing  the  installation. 
Please  also  include  a  "loss  of  use"  cost 
figure  if  a  CMV  were  to  be  taken  out  of 
revenue  service  for  retrofitting  at  some 
time  other  than  a  time  when  a  brake 
adjuster  would  normally  be  due  for 
replacement.  How  often  do  tractors  and 
*raiiers  visit  a  facility  where  retrofitting 
could  take  place? 

8.  Should  the  FHWA  consider  a 
retrofitting  requirement  for 
hydraulically-braked  CMVs?  Please 
address  the  cost  questions  asked  in 
Question  7. 

The  FHWA  requests  that  commenters 
address  the  specific  questions  above. 
However,  the  FHWA  encourages 
commenters  to  include  a  discussion  of 
any  other  issues  that  the  commenters 
believe  are  relevant  to  the  use  and/or 
retrofitting  of  automatic  brake  adjusters 
and  brake  adjustment  indicators  on 
CMVs. 

Rulemaking  Analyses  and  Notices 

.\[[  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 


the  public  docket  and  will  be 
considered  to  the  extent  practicable.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file,  in  the  public 
docket,  relevant  information  that 
becomes  available  after  the  comment 
closing  date.  Interested  persons  should 
continue  to  examine  the  public  docket 
for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  This  rule  would,  if  adopted, 
provide  a  companion  operational 
standard  for  brakes  in  the  FMCSRs  to 
make  them  consistent  with  the 
manufacturing  standards  in  the  FMVSSs 
105  and  121.  It  would  require  automatic 
brake  adjusters  and  brake  adjustment 
indicators  installed  on  newly 
manufactured  CMVs  in  accordance  with 
those  manufacturing  standards  to  be 
maintained  by  the  motor  carriers 
operating  those  vehicles.  Based  on  the 
NHTSA  studies,  the  FHWA  believes  that 
operation  and  maintenance  costs  of  the 
automatic  brake  adjusters  and 
adjustment  indicators  required  under 
the  new  FMVSSs  will  be  lower  than 
costs  of  the  devices  previously  required. 
Although  the  FHWA  requests 
information  concerning  the  possibility 
of  requiring  these  devices  to  be 
retrofitted  to  CMVs  placed  in  operation 
prior  to  the  effective  dates  of  FMVSSs 
103  and  121.  no  rule  to  require  such 
retrofitting  is  being  proposed  at  this 
time.  It  is  anticipated  that  the  economic 
impact  of  this  rulemaking  will  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required.  If  the  FHWA 
proposes  retrofitting  of  these  devices  at 
some  future  date,  a  regulatory 
evaluation  of  the  effects  of  that  action 
will  be  prepared  at  that  time. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  rule  on  small  entities.  This 
rule  would  modify  the  operational 
standards  for  brakes  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  make  them  consistent  with 
the  manufacturing  standards  in  the 
Federal  Motor  Vehicle  Safety  Standards 
(FMV'SSs)  numbers  105  and  121.  which 
now  require  the  installation  of 
automatic  brake  adjusters  and 
adjustment  indicators  on  certain  newly- 
manufactured  CMVs.  As  stated  above. 


the  FHWA  believes  that  operation  and 
maintenance  costs  of  the  automatic 
brake  adjusters  and  adjustment 
indicators  required  under  the  new 
FMVSSs  will  be  lower  than  costs  of  the 
devices  previously  required.  Therefore, 
the  FHWA  hereby  certifies  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment 

Executive  Order  12372 
(Intergovemmentai  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  progreuns  and 
activities  apply  to  this  program. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  in  the 
heading  of  this  document  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  393 

Freight  Transportation.  Highway 
safety.  Highways  and  roads.  Motor 
carriers,  and  Motor  vehicle  safety 

In  consideration  of  the  foregoing,  the 
FHWA  is  proposing  to  amend  title  49, 
Code  of  Federal  Regulations,  part  393. 
as  follows: 
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PART393-iAMENDED] 

1.  The  aut  lority  citation  for  part  393 


continues  tc 


read  as  follows: 


Authority:  I  lection  1041(b)  of  Pub.  L.  102- 
240, 105  Stat.  1914, 1993  (1991);  49  U.S.C 
3102.  49  U.S.! :.  app.  2505;  49  CFR  1.48. 

2.  In  Subp  art  C,  §  393.53  is  added  to 
read  as  folio  ivs: 

§  393.53    Aul  omatic  brake  adjusters  and 
brake  adjustment  Indicators. 

(a)  Automptic  brake  adjusters 
(hydraulic  b  -ake  systems).  Each 
commercial  notor  vehicle  manufactured 
on  or  af^er  G  inober  20, 1993.  and 
equipped  with  a  hydraulic  brake 
system,  shal  be  equipped  with  an 
automatic  bi  ake  adjustment  system  that 
meets  the  re(  [uirements  of  Federal  Motor 
Vehicle  Safey  Standard  No.  105  (49 
CFR  571.105,  S5.1)  of  this  Utle) 
applicable  tc  the  vehicle  at  the  time  it 
was  manufa<  tured. 

(b)  Autonii  ilic  brake  adjusters  (air 
brake  systen  s).  Each  commercial  motor 
vehicle  mani  ifactured  on  or  after 
October  20, :  994,  and  equipped  with  an 
air  brake  system,  shall  be  equipped  with 
an  automatia  brake  adjustment  system 

■  that  meets  toe  requirements  of  Federal 
Motor  Vehicje  Safety  Standard  No.  121 
(49  CFR  571J121,  S.5.1.8)  applicable  to 
the  vehicle  a|  the  time  it  was 
manufacti 

(c)  Brake  ddjustment  indicator  (air 
brake  systems).  On  each  commercial 
motor  vehicle  manufactured  on  or  after 
October  20.  J994,  and  equipped  with  an 
air  brake  system  which  contains  an 
external  automatic  adjustment 
mechanism  and  an  exposed  pushrod. 
the  condition  of  service  brake  under- 
adjustment  spall  be  displayed  by  a  brake 
adjustment  i;  idicator  conforming  to  the 
requirement!  of  Federal  Motor  Vehicle 
Safety  Standard  No.  121  (49  CFR 
571.121.  SS.i.a)  applicable  to  the 
vehicle  at  th(  i  time  it  was  manufactured. 

Issued  on:  ]\  ly  28, 1994. 
Rodney  E.  Sla  er. 
Federal  Highv\  ay  Administrator 
|FR  Dor  ^4-1  1901  Filed  8-2-94;  8:45  am) 
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SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  by  Baran  Advanced 
Technologies,  Ltd.,  to  amend  Federal 
Motor  Vehicle'  Safety  Standard  No.  108 
to  allow  the  abrupt  release  of  the 
accelerator  pedal  to  operate  stop  lamps. 
The  reason  for  the  denial  is  the 
importance  of  retaining  the  existing 
requirement  for  activating  the  stop 
lamps  only  through  application  of  the 
brake  pedal  in  order  to  avoid  confusion. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd.  Office  of  Vehicle  Safety 
Standards.  NHTSA  (202-366-6346). 
SUPPLEMENTARY  INFORMATION:  Baran 
Advanced  Technologies,  Ltd.  of  Israel 
manufactures  a  device  called  "Red 
Alert"  which  is  intended  to  activate  the 
stop  lamps  during  emergency  braking 
before  the  brake  pedal  is  applied, 
thereby  providing  an  earlier  warning  for 
following  vehicles.  The  device  senses 
the  rate  at  which  the  accelerator  pedal 
returns  to  its  upper  stop  after  being 
released.  It  activates  the  stop  lamps  for 
one  second  if  the  accelerator  pedal 
reaches  its  upper  stop  at  greater  than  a 
certain  predetermined  rate.  Its  operation 
is  based  on  the  assumption  that  any 
rapid  release  of  the  accelerator  pedal  is 
the  beginning  of  an  emergency  braking 
maneuver,  and  thus  will  be  immediately 
followed  by  application  of  the  brake 
pedal.  Application  of  the  brake  pedal 
continues  to  activate  the  stop  lamp  in 
the  usual  way.  If  the  brake  pedal  is 
depressed  within  one  second  of  the 
release  of  the  accelerator,  the  brake  light 
will  remain  on  at  the  end  of  the  initial 
one  second  period  of  activation  and 
thus  provide  a  steady  signal. 

Standard  No.  108  requires  that  stop 
lamps  "shall  be  activated  upon 
application  of  the  service  brakes."  That 
requirement  has  been  interpreted  to 
mean  that  the  stop  lamps  are  to  be 
activated  only  upon  activation  of  the 
service  brakes.  Some  years  ago.  Beu-an's 
competitor  in  the  Israeli  market,  ATAT, 
sought  an  interpretation  of  Standard  No. 
108  that  would  allow  the  aftermarket 
installation  of  its  similar  Advanced 
Brake  Light  Device  (ABLD)  in  the  U.S. 
In  a  letter  of  January  25, 1990,  to  Larry 
Snowhite,  Esq.,  the  agency  concluded 
that  accelerator  release  activation  by  an 
aftermarket  device  such  as  the  ABLD 
would  render  the  stop  lamps  partially 
inoperative  within  the  meaning  of  the 
prohibition  of  15  U.S.C.  1397(a)(2)(A). 
Said  NHTSA; 

The  heart  of  our  concern  is  that  while  the 
standard  requires  the  stop  lamp  to  operate  in 
only  one  particular  circumstance,  the  ABLD 
causes  the  stop  lamp  to  operate  at  an  earlier 
time  when  the  lamp  is  supposed  to  be 
unlighted.  Further,  the  ABLD's  activation  of 
the  stop  lamp  indicates  only  that  the  operator 
has  released  (he  accelerator.  It  does  not 


necessarily  follow  that  the  brake  pedal  will 
be  applied.  Under  this  fact  situation,  the  stop 
lamps  fulfill  a  purpose  other  than  for  which 
they  are  installed.  This  can  only  create  the 
potential  for  confusion  and  dilution  of  the 
effectiveness  of  the  stop  signal.  For  the 
reasons  stated  above,  we  have  concluded  that 
installation  of  the  ABLD  in  the  aftermarket 
would  render  the  stop  lamps  partially 
inoperative. 

Baran 's  "Red  Alert"  and  ATAT's 
ABLD  operate  under  the  same 
fundamental  principle  of  measuring  the 
accelerator  pedal  return  rate  to 
anticipate  emergency  braking.  ATAT 
did  not  report  its  threshold  rate  for 
accelerator  pedal  release.  However,  the 
fact  that  its  false  alarm  rate  is  similar  to 
that  of  the  Baran  system  suggests  that 
the  activation  of  both  systems  is  based 
on  a  similar  threshold  rate  of  accelerator 
release.  These  rates  are  discussed  later 
in  the  notice. 

NHTSA  has  examined  Baran 's 
petition  in  an  effort  to  balance  possible 
safety  benefits  of  the  device  against  the 
possible  safety  disbenefits  of  signal 
confusion. 

The  first  issue  is  whether  the 
petitioner  can  demonstrate  that  its 
device  is  likely  to  lessen  the  number  of 
accidents.  Baran  estimates  large 
reductions  in  rear-end  accidents  using 
figures  from  a  paper  by  Enke 
"PossibiUties  for  Improving  Safety 
Within  the  Driver-Vehicle  Environment 
Control  Loop"  and  from  a  NHTSA 
report  on  Intelligent  Vehicle  Highway 
System  (rVHS)  countermeasures  to  rear 
end  accidents  (DOT  HS  807  995).  Enke's 
paper  estimates  that  the  impact  speed  of 
25  percent  of  rear  end  accidents  is  no 
more  than  10  km/hr  (9  ft/sec)  and  that 
the  amount  of  distance  traveled  at  the 
assiuned  initial  speed  for  0.25  second 
equals  the  distance  required  to  stop 
fi'om  the  impact  speed.  Baran  claims 
that  "based  on  Enke's  analysis, 
providing  a  driver  with  an  additional 
.25  seconds  of  warning  of  an  impending 
stop  by  the  leading  driver  could  result 
in  a  25  to  30  percent  reduction  in  all 
rear-end  accidents." 

NHTSA  disputes  this  conclusion. 
Enke's  analysis  presumes  that  the 
following  driver  is  attentive  to  the  very 
first  glimmer  of  a  stop  signal  fi-om  the 
car  ahead  and  that  (s)he  reacts 
immediately  even  though  a  speed 
differential  has  not  yet  occurred.  It  also 
presumes  that  the  lead  driver 
decelerates  so  rapidly  that  the  following 
driver  cannot  "outbrake"  the  lead  driver 
and  that  the  initial  distance  between 
them  is  less  than  following  driver's 
reaction  time  multiplied  by  the  initial 
speed.  NHTSA  views  these 
presumptions  as  unrealistic. 


Further,  NHTSA  s  IVHS  report 
characterizes  a  rear-end  crash  as 
"largely  a  dry /straight  road 
phenomenon  associated  with  driver 
inattention."  It  found  the  lead  vehicle 
stopped  (LVS)  in  75  percent  of  rear-end 
crashes,  which 

Typically <io  not  involve  simply  a  "too- 
slow"  reaction  of  the  following  driver  to  a 
sudden  crash  threat.  In  the  most  conunon 
scenario,  the  lead  vehicle  is  stopped  for  an 
extended  interval  (i.e.,  2-6  seconds)  before  it 
is  struck  by  the  following.vehicle.  There  is 
adequate  time  to  provide  a  warning  to  the 
following  driver  and  for  the  driver  to  avoid 
the  crash.  Vehicles  involved  in  this  crash 
subtype  should  not  be  viewed  as  a  locked 
pair  where  one  vehicle  is  following  the  other 
at  a  specified  distance.  Instead,  the  following 
vehicle  is  closing  on  a  stationary  object.  The 
initial  gap  distance  between  the  vehicles  is 
often  several  hundred  feet  or  more.  No  cases 
were  identified  where  a  lead  vehicle 
decelerated  rapidly  and  then  was  hit  by  a 
closely  following  vehicle  immediately  after 
coming  to  a  stop. 

It  is  difficult  to  see  how  a  0.25  second 
advance  stop  lamp  warning  would  be  of 
any  use  in  the  75  percent  of  rear-end 
accidents  in  the  LVS  category  when 
prolonged  driver  inattention  appears  to 
be  a  near  universal  cause. 

The  report  characterized  the 
remaining  25  percent  of  rear-end 
accidents,  those  in  which  the  lead 
vehicle  was  moving  (LVM)  at  impact,  as 
follows: 

In  contrast,  the  LVM  crash  subtype  may 
involve  driver  reaction  time  following  a  . 
sudden  crash  threat  as  a  critical  factor. 
Vehicles  involved  in  this  circumstance  are 
often  "locked  pairs"  with  one  vehicle 
following  the  other.  However,  gaps  or 
following  distances  can  range  from  a  few 
lengths  to  very  substantial  distances  even  in 
this  subtype.  Not  all  LVM  crashes  are 
precipitated  by  rapid  deceleration  of  the  lead 
vehicle.  Many  involve  slow  decelerations 
(e.g..  typical  slowing  before  a  turn)  or  simply 
a  speed  differential  l>etween  the  lead  and 
following  vehicles. 

This  also  indicates  that  driver 
inattentiveness  is  critical  in  LVM 
crashes.  It  is  hard  to  accept  that  a  0.25' 
second  advance  in  stop  lamp  activation 
would  be  of  value  to  an  inattentive 
following  driver.  NHTSA  accepts  the 
IVHS  report  as  an  accurate  reflection  of 
the  conditions  under  which  rear-end 
collisions  happen,  and  has  concluded 
that  Red  Alert  would  not  provide  an 
adequate  warning  to  avoid  these 
collisions  in  virtually  all  the 
circumstances  under  which  they  occur. 

Nevertheless,  a  manufacturer  should 
not  be  precluded  from  offering  its 
product,  even  if  safety  benefits  cannot 
be  demonstrated,  unless  there  are 
potential  safety  disbenefits  created  by 
the  product.  The  agency  objected  to 


ATAT's  ABLD  because  it  was  not  an 
unambiguous  signal  of  brake 
application.  NHTSA  believed  that  such 
devices  created  the  potential  for 
confusion  and  dilution  of  the 
effectiveness  of  the  stop  signal.  It 
pointed  out  that  the  activation  of  the 
stop  signal  imder  the  requested 
circumstances  only  signified  that  the 
accelerator  had  been  released.  It  did  not 
necessarily  follow  that  the  brakes  would 
be  applied.  The  brakes  were  not  applied 
28  percent  of  time  that  the  ABLD 
activated  in  a  test  report  submitted  by 
its  proponent,  ATAT.  Similarly,  the  ' 
brakes  were  not  applied  23  percent  of 
the  time  the  "Red  Alert"  activated  in  a 
test  report  submitted  as  part  of  Baran's 
petition. 

However,  both  devices  activated  the 
stop  lamps  far  less  ft^quently  than  did 
the  ordinary  brake  switch  activated  by 
depression  of  the  brake  pedal.  During 
their  respective  tests,  the  ABLD 
activated  the  stop  signal  about  3  percent 
as  frequently  as  the  ordinary  brake 
switch  did.  "Red  Alert"  activated  the 
signal  about  1.2  percent  as  frequently. 
Both  tests  compared  the  number  of  false 
alarms  to  the  number  of  ordinary  stop 
signal  activations  of  one  second  or  less. 
False  alarms  of  "Red  Alert"  were  about 
2.4  percent  as  frequent  as  short  brake 
applications,  and  false  alarms  of  the 
ATAT  device  were  reported  as  less  than 
10  percent  as  frequent  as  short  brake 
applications.  The  conditions  under 
which  the  two  devices  were  tested 
differed  greatly.  ATAT  used  a  special 
test  course,  three  test  vehicles  and  a 
limited  number  of  test  subjects  who 
knew  that  some  undisclosed  part  of 
their  driving  behavior  was  being 
evaluated.  Baran  installed  'Red  Alert" 
on  six  communal  car  pool  vehicles  that 
were  operated  for  a  period  of  months  in 
ordinary  traffic  by  various  drivers  who 
had  no  knowledge  that  their  behavior 
was  being  measured.  Given  the  large 
variations  in  activation  and  false  alarm 
rates  between  test  vehicles  within  each 
test  and  the  differences  in  test 
conditions  between  the  ABLD  and  "Red 
Alert"  tests,  there  is  no  reason  to  believe 
that  the  two  devices  vary  significantly 
in  activation  rate  and  false  alarm 
performance. 

The  activation  rate  observed  in  both 
tests  seems  to  be  too  high  for  true 
emergency  braking  actions,  as  neither 
test  documented  an  actual  incident  of 
emergency  braking.  ATAT  did  not 
report  either  observing  emergency 
maneuvers  or  questioning  its  subjects 
regarding  such  instances,  but  it  did 
measure  the  foot  movement  times  when 
the  accelerator  control  activated  the  stop 
lamp.  A  range  between  0.23  and  0.77 
second  was  observed.  When  ATAT's 


subjects  \»'ere  asked  to  perform  fast 
accelerator  to  brake  movements,  the  5th 
and  95th  percentile  times  were  0.10  and 
0.28  second  respectively.  It  appears  that 
very  few  of  the  activations  in  ATAT's 
test  of  an  accelerator  controlled  stop 
lamp  were  rapid  enough  to  indicate  an 
emergency.  Baran  did  not  report 
measurements  of  foot  movement  times, 
but  it  assumed  that  "Red  Alert" 
activations  were  equivalent  to  instances 
of  emergency  braking.  "Red  Alert"  was 
characterized  as  providing  an  advance 
warning  of  0.35  second  which  falls 
outside  of  ATAT's  rapid  foot  movement 
range. 

Both  manufacturers  argued  that  the 
false  alarms  were  insignificant  because 
they  were  few  in  comparison  to  the 
quite  large  number  of  brake  applications 
of  less  than  one  second.  Baran  also 
argued  that  the  short  brake  applications 
themselves  bad  little  significance 
because  the  duration  of  brake  effort 
would  be  further  reduced  by  the  time 
consumed  to  build  up  pressure  and  to 
release  the  brake  pedal  within  one 
second.  Baran  pointed  out  that  a  short 
brake  application  may  represent  only  a 
release  of  cruise  control,  a  state  of 
preparedness  or  a  warning  to  other 
drivers.  While  these  facts  tend  to 
diminish  the  importance  of  the 
systematic  false  alarms,  they  also 
demonstrate  why  following  drivers  are 
unlikely  to  act  at  the  instant  of  the  stop 
lamp  illumination  in  the  absence  of 
closing  speed  or  some  other  cue.  All  the 
test  experience  reported  for  accelerator 
controlled  stop  lamps  involved  leading 
and  following  drivers  who  were 
unaware  of  the  use  of  the  device.  But 
this  device  faciUtates  intentional  false 
alarms  as  well  as  systemic  occurrences. 
Its  widespread  use  would  raise 
suspicions  of  intentional  false  alarms  on 
the  part  of  drivers  in  following  vehicles. 
Intentional  false  alarms  can  and  will 
occur,  sending  a  misleading  signal  to 
the  driver  behind. 

To  sum  up,  the  idea  that  a  slightly 
anticipatory  brake  lamp  will  prevent 
large  numbiers  of  rear-end  collisions  is 
intuitively  attractive.  However,  it 
ignores  the  fact  that  lack  of  driver 
attention  is  the  root  cause  of  rear-end 
accidents.  It  is  imlikely  than  an  extra 
quarter  second  of  brake  light  activation 
would  cure  or  offset  the  inattentiveness 
of  a  following  driver. 

The  agency  concludes  that  the 
potential  safety  benefits  are  minimal, 
but  it  will  consider  the  results  of  the 
Israeli  Highway  Safety  Administration's 
trial  of  accelerator-controlled  stop  lamps 
when  they  are  available.  While  Baran's 
data  indicate  that  the  absolute  numbers 
of  systematic  false  alarms  may  be  small 
on  average,  a  perception  by  following 
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driven  that  tl^e  brake  signal  allowed 
false  alanns,  Ivhether  or  not  intentional, 
might  dilute  |he  currently  unambiguous 
message  of  the  stop  signal.  The  agency 
previously  found  that  ATAT's  device 
would  render  the  stop  lamp  partially 
inoperative  ai  a  result  of  the  same  loss 
of  imambiguqus  operation.  There  are  no 
fundamental  differences  between  the 
systems  to  cai  ise  the  agency  to  change 
its  determina  ion  or  even  to  allow  the 
agency  to  disi  inguish  between  them  in 
a  regulation. 

According! !,  NHTSA  has  conducted 
and  conclude  i  a  technical  review  of  the 
petition,  and  las  determined  that  there 
is  not  a  reasoi  table  possibility  that  the 
amendment  requested  would  be  issued 
at  the  conclusion  of  a  rulemaking 
proceeding.  /  ccordingly,  the  petition  by 
Baran  Advan<  ed  Technologies,  Ltd.,  for 
rulemaking  tc  amend  Standard  No.  108 
is  denied. 

Authority:  4(  U.S.C.  30103:  delegation  of 
authority  at  49  :FR  1.50  and  501.8. 

Issued  od:  Ju  y  28,  1994. 
Barry  Felrice, 

Associate  Adm,  nistrator  for  Rulemaking. 
|FR  Doc.  94-16802  Filed  8-2-94;  8:45  ami 

BILUNO  COOC  4»1M*^ 


INTERSTATE  COMMERCE 
COMMlSSIOf 

49  CFR  Chapter  X 

[Ex  Parte  No.  2  r4  (Sub-No.  13)] 

Rail  Abandor  menta — Use  of  Rights-of- 
Way  as  Trails  — Supplemental  Trails 
Act  Procedures 


agency: 

Commission, 
ACnON:  Deni 
rulemaking. 


Interftate  Commerce 
of  petition  for 


SUMMARY:  By  >etition  filed  March  29, 
1994,  the  Nati  onal  Association  of 
Reversionary  'roperty  Owners  (NARPO) 
sought  a  ruler  laking  in  order  to  amend 
the  Commissi  }n's  procedural  rules 
concerning  th  i  Rails-to-Trails  Program, 
16  U.S.C.  124  '(d).  The  Commission, 
however,  has  ireviously  addressed 
similar  argum  ;nts  raised  by  NARPO.  In 
a  decision  seri-ed  February  21, 1990.  the 
Commission,  ipon  reconsideration  of  a 
decision  served  May  26. 1989.  54  FR 
22970  (1989).|declined  to  amend  the 
rules  implementing  the  National  Trails 
System  Act  and  found  that  the 
requirements  sought  by  NARPO  would 
be  time-consianing,  expensive,  and 
burdensome  and  were  not  warranted 
given  the  Con  mission's  limited 
involvement  i  i  trail  use  proposals  and 
the  piupose  of  the  Trails  Act,  which  is 


to  encourage  and  facilitate  interim  trail 
use.'The  law  applicable  to  our  previous 
decisions  has  not  changed.  Therefore, 
NARPO's  petition  for  rulemaking  is 
denied. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  D.C.  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  )uly  27, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams 
Acting  Secretary 
(FR  Doc.  94-18862  Filed  8-2-94;  8:45  am) 

BILUNO  CODE  FR-703S-«1-^ 


DEPARTMEffT  OF  THE  INTERIOR 
Fish  And  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AC63 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Five  Freshwater  Mussels 
and  Proposed  Threatened  Status  for 
Two  Freshwater  Mussels  From  Eastern 
Gulf  Slope  Drainages  of  Alabama, 
Florida,  and  Georgia 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  seven 
freshwater  mussels:  The  fat  three-ridge 
{Amblema  neislerii),  shiny-rayed 
pocketbook  [Lampsilis  subangulata). 
Gulf  moccasinshell  (Medionidus 
penicillatus),  Ochlockonee 
moccasinshell  [Medionidus 
simpsonianus),  and  oval  pigtoe 
[Pleurobema  pyriforme)  as  endangered, 
and  the  Chipola  slabshell  [Elliptio 
chipolaensis]  and  purple  bankclimber 
(Elliptoideus  sloatianus)  as  threatened 
under  the  Endangered  Species  Act  (Act) 
of  1973,  as  amended.  These  mussels  are 
endemic  to  eastern  Gulf  Slope  streams 


'  Rail  Abandonments — Use  of  Hights-4)f-  Way  as 
Trails — Supplemenlul  Trails  Act  Prcxedures.  fcjc 
Parte  No.  274  (Sub-No.  13)  (ICC  served  Feb.  21, 
tow)  at  1-2. 


draining  the  Apalachicolan  Region  of 
southeast  Alabama,  southwest  Georgia, 
and  north  Florida.  They  are  currently 
known  from  localized  portions  of  from 
one  to  four  isolated  marine  river 
systems,  mostly  in  the  eastern  portion  of 
the  Apalachicolan  Region. 
Impoundments  and  deteriorating  water 
and  benthic  (bottom)  habitat  quality 
resulting  from  channel  modification, 
siitation.  agricultural  runoff, 
silvicultural  activities,  mining  activities, 
pollutants,  poor  land  use  practices, 
increased  urbanization,  and  waste 
discharges  have  resulted  in  the 
restriction  and  fragmentation  of  these 
mussels  current  ranges.  In  addition,  the 
Service  has  little  evidence  to  suggest 
that  populations  of  these  seven  species 
of  mussels  are  reproductively  viable. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  1, 
1994.  Public  hearing  requests  must  be 
received  by  September  19, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  Jacksonville  Field 
Office.  6620  Southpoint  Drive  South. 
Suite  310,  Jacksonville,  Florida  32216 
(904/232-2580).  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  S.  Butler  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  fat  three-ridge,  shiny-rayed 
pocketbook.  Gulf  moccasinshell, 
Ochlockonee  moccasinshell,  oval 
pigtoe,  Chipola  slabshell.  and  purple 
bankclimber  are  freshwater  mussels 
endemic  to  eastern  Gulf  Slope  streams 
draining  the  Apalachicolan  Region 
(streams  from  the  Escambia  to  the 
Suwannee  river  systems  in  southeast 
Alabama,  southwest  Georgia  and  north 
Florida).  The  Apalachicolan  Region 
primarily  drains  the  Coastal  Plain 
Physiographic  Province.  Only  the 
headwaters  of  the  Flint  and 
Chattahoochee  rivers,  in  the 
Apalachicola  River  system,  occur  above 
the  Fall  Line  in  the  Piedmont 
Physiographic  Province  in  west-central 
Georgia.  Streams  draining  the  East  Gulf 
Coastal  Plain  are  generally  low  gradient 
and  have  substrates  of  sand,  silty  sand, 
mud.  and  gravel.  Some  streams, 
particularly  in  the  Apalachicola  River 
system,  have  coarser  substrates  of 
cobble,  boulders,  and  bedrock  in 
addition  to  areas  with  softer  bed 
materials.  The  seven  spcdes  of  mussels 
being  considered  for  listing  inhabit 


medium-sized  streams  to  large  rivers 
with  substrates  of  sihy  sand,  sand,  or 
gravel,  and  mixtures  of  these  substrates. 
All  are  generally  found  in  areas  with 
water  currents,  often  in  stream  channels 
swept  free  of  silt.  The  life  histories  of 
these  seven  species  of  mussels  are 
unknown  and  little  biological 
information  is  available. 

The  Apalachicolan  Region  is  known 
for  its  high  level  of  endemicity, 
harboring  nearly  30  species  of  endemic 
mussels  (Butler  1989),  at  least  a  dozen 
fishes,  over  20  aquatic  snails,  and  nearly 
two  dozen  species  of  crayfish.  In 
addition,  several  candidate  species  from 
the  Service's  animal  notice  of  review 
published  on  November  21, 1991  (56  FR 
58804)  are  also  known  from  the 
Apalachicolan  Region,  the  majority 
being  endemic  to  these  drainages.  One 
of  these  candidates,  the  Ochlockonee 
arc-mussel  is  thought  to  be  extinct 
(Turgeon  et  aJ.  1988),  last  reported  in 
the  early  1930's  (Williams  and  Butler,  in 
press).  A  recent  status  survey  for 
candidate  species  of  mussels  in  the 
Apalachicola  River  system  did  not 
locate  any  populations  of  the  winged 
spike  and  lined  pocketbook,  species 
endemic  to  this  system  that  were  last 
sighted  in  1958  and  1967,  respectively. 
Between  1991  and  1993.  the  Service's 
National  Fisheries  Research  Center,  now 
the  National  Biological  Survey, 
Biological  Science  Center,  in 
Gainesville,  Florida,  completed  field 
surveys  for  mussels  in  both  the 
Apalachicola  (325  collections  at  315 
sites)  and  Ochlockonee  [77  collections 
at  72  sites)  river  systems.  These  surveys 
are  summarized  by  Butler  (1993).  and 
the  information  is  sufficient  to  support 
a  status  recommendation  of  endangered 
for  the  fat  three-ridge,  shiny-rayed 
pocketbook.  Gulf  moccasinshell, 
Ochlockonee  moccasinshell,  and  oval 
pigtoe,  and  a  status  recommendation  of 
threatened  for  the  Chipola  slabshell  and 
purple  bankclimber.  Common  and 
scientific  nomenclature  used  in  this  rule 
follows  that  suggested  by  Turgeon  et  al. 
(1988). 

The  fat  three-ridge  [Amblema 
neislerii)  is  a  medium-sized  to  large, 
subquadrate.  inflated,  solid,  and  heavy 
shelled  mussel  that  reaches  a  length  of 
102  millimeters  (4.0  inches).  Older 
individuals  are  often  so  inflated  that 
their  width  approximates  their  length. 
The  dark  brown  to  black  shell  is 
strongly  sculptured  with  seven  to  eight 
prominent  horizontal  parallel  ridges. 
Internally,  there  are  two  subequal 
pseudocardinal  teeth  in  the  left  valve 
and  one  large  and  one  small  tooth  in  the 
right  valve.  The  nacre  is  bluish  white  to 
light  purphsh  and  very  iridescent.  The 


Service  considers  Unio  neislerii  to  be  a 
synonym  of  Amblema  neislerii. 

This  taxon  was  originally  assigned  to 
the  genera  Quadrula  and  Crenodonta  by 
Simpson  (1914)  and  Clench  and  Turner 
(1956).  respectively.  Subsequent 
investigators  have  placed  the  fat  three- 
ridge  in  the  genus  Amblema.  The  fat 
three-ridge  was  described  frxam  the  Flint 
River,  Macon  County,  Georgia,  and  it 
historically  occurred  in  the  mainstems 
of  the  lower  two-thirds  of  the  Flint,  the 
lower  one-third  of  the  Chipola,  and  in 
the  Apalachicola  rivers  (Clench  and 
Turner  1956,  Butler  1993).  Since  1981, 
no  live  specimens  have  been  found  in 
the  Flint  River.  Its  present  range  is 
restricted  to  six  localities  in  Florida, 
three  each  in  the  Apalachicola  River 
mainstem  and  the  lowermost  Chipola 
River  mainstem  (Butler  1993).  Only  two 
of  these  localities  have  sizable 
populations,  which  number  in  the 
dozens  of  specimens.  However,  the 
viability  of  these  populations  of  the  fat 
three-ridge  is  not  known.  The  fat  three- 
ridge  has  a  very  low  tolerance  for 
impoundments. 

The  shiny-rayed  pocketbook 
(Lampsilis  subangulata]  is  a  medium- 
sized  mussel  that  reaches  approximately 
85  mm  (3.3  in)  in  length.  The  shell  is 
subelliptical.  with  broad,  somewhat 
inflated  umbos  and  a  rounded  posterior 
ridge.  The  fairly  thin  but  sofid  shell  is 
smooth  and  shiny,  and  light  yellowish 
brown  with  fairly  wide  bright  emerald 
green  rays  over  its  entire  length.  Older 
Individuals  appear  much  darker  brown 
with  obsciue  raying.  Internally,  the 
pseudocardinal  teeth  are  double  and 
fairly  large  and  erect  in  the  left  valve 
with  one  large  tooth  and  one  spatulate 
tooth  in  the  right  valve.  The  nacre  is 
white,  with  some  individuals  exhibiting 
a  salmon  tint  in  the  vicinity  of  the 
umbonal  cavity.  The  Service  recognizes 
Unio  subangulatus  and  Unio 
kirklandianus  as  synonyms  of  Lampsilis 
subangulata. 

The  shiny-rayed  pocketbook  was 
described  from  the  Chattahoochee  River, 
Columbus,  Georgia.  Historically,  this 
mussel  occurred  at  18  different  Flint 
River  system  localities  including 
numerous  tributaries  and  several 
mainstem  sites.  1  Chattahoochee  River 
mainstem  site  and  6  sites  in  some  of  its 
tributaries.  2  sites  in  an  Apalachicola 
River  tributarv'  (Mosquito  Creek),  a 
couple  of  Chipola  River  tributary  sites 
and  several  locahties  in  the  mainstem 
above  Dead  Lake,  and  several  sites  in 
the  Ochlockonee  River  mainstem  from 
Talquin  Reservoir  upstream  to  Georgia 
and  in  a  couple  of  its  tributaries  (Clench 
and  Turner  1956.  Butler  1993).  The  19 
populations  presently  known  are 
restricted  to:  a  single  Uchee  Creek 


system  site  in  the  Chattahoochee  River 
system  of  Alabama,  11  scattered  sites  in 
Flint  River  tributaries,  2  sites  in  the 
Chipola  River  system  including  a 
mainstem  and  tributary  (Dry  Creek)  site, 
and  5  Ochlockonee  River  mainstem  and 
tributary  sites  in  the  upper  half  of  the 
system  (Butler  1993).  The  shiny-rayed 
pocketbook  presently  occupies  about 
two-thirds  of  its  original  range. 
Population  sizes  numbered  in  the 
dozens  of  individuals  at  a  few  historical 
sites  in  both  systems.  However,  recent 
collections  are  generally  represented  by 
only  a  few  individuals,  and  evidence  of 
any  production  is  scarce.  This  riverine 
species  does  not  tolerate 
impotmdments. 

The  Gulf  moccasinshell  (Medionidus 
penicillatus),  a  small  mussel,  reaches  a 
length  of  about  55  mm  (2.2  in),  is 
elongate-elliptical  orrhomboidal  in 
shape  and  fairly  inflated,  and  has 
relatively  thin  valves.  The  ventral 
margin  is  nearly  straight  or  slightly 
rounded.  The  posterior  ridge  is  rounded 
to  slightly  angled  and  intersects  the  end 
of  the  shell  at  the  base  line.  Females 
tend  to  have  the  posterior  point  above 
the  ventral  margin  and  are  somewhat 
more  inflated  than  males.  Sculpturing 
consists  of  a  series  of  thin,  radially- 
oriented  phcations  along  the  length  of 
the  posterior  slope.  The  remainder  of 
the  shell  surface  is  smooth  and 
yellowish  to  greenish  brown  with  fine, 
typically  interrupted  green  rays.  The  left 
valve  has  two  stubby  pseudocardinal 
and  two  arcuate  lateral  teeth  and  the 
right  valve  has  one  pseudocardinal  and 
one  lateral  tooth.  Nacre  color  is  smokcy 
purple  or  greenish  and  sUghtly 
iridescent  at  the  posterior  end.  The 
Service  recognizes  Unio  penicillatus 
and  Unio  kingi  as  synonyms  of 
Medionidus  penicillatus. 

Much  confusion  clouds  the  taxonomy 
of  Medionidus  species  in  the 
Apalachicolan  Region.  In  the  Chipola 
Ri\er  system,  van  der  Schalie  (1940) 
recorded  two  species  of  Medionidus  (Af. 
kJngi  and  Af.  penicillatus).  Clench  and 
Turner  (1956)  synonomized  M.  kingi 
and  two  other  nominate  species,  the 
Ochlockonee  moccasinshell  and 
Suwannee  moccasinshell  with  the  Gulf 
moccasinshell.  an  arrangement  also 
followed  by  Burch  (1975).  Johnson 
(1970)  erroneously  reported  both  the 
Gulf  moccasinshell  and  Suwannee 
moccasinshell  from  the  Apalachicola 
River  system  and  the  Suwannee 
moccasinshell  from  ths  Ochlockonee 
and  Suwannee  rivers  as  well.  In  his 
monograph  on  Medionidus,  Johnson 
(1977)  recognized  the  vahdity  of  the 
Gulf  moccasinshell.  Ochlockonee 
moccasinshell.  and  Suwannee 
moccasinshell  from  Apalachicolan 


39526 


Federal  Register  /  Vol.  59,  No.  148  /  Wednesday.  August  3.  1994  /  Proposed  Rules 


Region  strea  ms  based  on  shell 
characters.  Tuigeon  et  al.  (1988)  also 
recognized  tpe  validity  of  these  three 
allopatrically  distributed  mussels. 

Tne  Gulf  moccasinshell  was  described 
from  three  sites  in  the  Apalachicola 
River  system  in  Georgia:  the 
Chattahoocnee  River  near  Columbus 
and  Atlanta,  and  the  Flint  River  near 
Albany.  The  historical  distribution  of 
this  diminutive  species  included  18 
sites  in  the  tributaries  and  mainstems  of 
the  Flint  ana  Chattahoochee  rivers,  one 
ApalachicoU  River  site,  and  12  sites  in 
the  Chipola  River  system.  The  Gulf 
moccasinsh^U  is  known  from  38 
historical  sites  and  has  been  eliminated 
from  about  tnree-quarters  of  its  original 
range.  It  persists  at  eight  tributary  sites 
in  the  middle  Flint  River  system,  and  in 
EconSna  Cr^k  (Butler  1993)  but  has  not 
been  collected  in  the  Choctawhatchee 
River  systen^  since  the  early  1930's. 
Large  popuUtions  (60-f  individuals) 
were  documented  at  several  of  historical 
sites  in  the  C  hipola  River  system  (van 
der  Schalie  '  940):  they  probably 
occurred  in  i  imilar  numbers  at  other 
sites  as  well,  However,  recent 
collections  of  the  Gulf  moccasinshell 
indicate  that  only  small  populations 
persist  toda> .  The  Service's  recent 
survey  of  th(  Apalachicola  River  system 
located  a  total  of  only  10  specimens. 
Given  the  snail  sample  sizes,  the 
population  \  lability  of  this  species  is 
questionable .  The  Gulf  moccasinshell 
does  not  tolerate  impoundments. 

The  Ochlo  ckonee  moccasinshell 
[Medionidus  simpsonianus)  is  a  small 
species,  gent  rally  under  53  mm  (2.5  in) 
in  length.  It :  s  slightly  elongate-elliptical 
in  outline  w  th  the  posterior  end 
obtusely  rou  ided  at  the  shells  median 
line  and  the  irentral  margin  broadly 
cur\'ed.  The  josterior  ridge  is 
moderately  &  ngular  and  covered  in  its 
entire  length  with  well  developed, 
irregular  ridj  ;es.  Sculpturing  may  also 
extend  onto  he  disk  below  the  ridge 
and  the  surfj  ce  texture  is  smooth.  The 
color  is  light  browm  to  yellowish  green, 
with  dark  gn  ten  rays  formed  by  a  series 
of  connectin  ;  che\Tons  or  undulating 
lines  across  i  he  length  of  the  shell. 
Internal  chaj  acters  include  thin  straight 
lateral  teeth  md  compressed 
pseudocardi  lal  teeth.  There  are  two 
laterals  and  1  wo  pseudocardinals  in  the 
left  valve  an(  I  one  lateral  and  one 
pseudocardi  lal  in  the  right  valve.  The 
nacre  is  bluii  ih  white.  The  Service 
considers  Ut  io  simpsonianus  to  be  a 
s>'nonym  of  Medionidus  simpsonianus. 

The  Ochlo  :konee  moccasinshell  was 
described  frc  m  the  Ochlockonee  River, 
Calvary,  Grai  ly  County,  Georgia.  This 
mussel  was !  nown  historically  from  six 
sites  in  the  a  lainstera  above  Talquin 


Reservoir,  three  each  in  Georgia  and 
Florida,  and  single  site  locations  on  the 
lower  mainstem  below  Talquin 
Reservoir  and  in  the  Little  River 
(Johnson  1977,  Butler  1993).  However, 
since  1974.  the  Ochlockonee 
moccasinshell  has  been  represented  by 
only  two  live  individuals  (both  found  as 
individuals  at  a  single  site  in  the 
mainstem  above  Talquin  Reservoir  in 
Florida  in  the  past  5  years)  despite 
concerted  e£forts  by  numerous 
investigators  to  locate  additional 
populations.  Four  weathered  dead 
shells  were  found  at  other  mainstem 
sites  in  the  past  few  years,  including 
two  sites  in  Georgia  and  one  site  in 
Florida.  Once  a  fairly  common  species, 
with  some  populations  numbering  in 
the  dozens  of  individuals,  the 
Ochlockonee  moccasinshell  is  now  one 
of  the  rarest  mussels  in  North  America. 
This  narrow  endemic  does  not  tolerate 
impoundment  conditions. , 

The  oval  pigtoe  (Pleurobema 
pyrifonne)  is  a  small  to  medium-sized 
mussel  that  attains  a  length  of  about  60 
mm  (2.4  in).  The  shell  is  suboviform 
compressed,  with  a  shiny  smooth 
epidermis.  The  periostracum  is 
yellowish,  chestnut,  or  dark  brown, 
rayless,  and  with  distinct  growth  lines. 
The  posterior  slope  is  biangulate  and 
forms  a  blunt  point  on  the  posterior 
margin.  The  umbos  are  slightly  elevated 
above  the  hingeline.  As  is  typical  of  the 
genus,  no  sexual  dimorphism  is 
displayed  in  shell  characters.  Internally 
the  pseudocardinal  teeth  are  fairly  large, 
crenulate  and  double  in  both  valves. 
The  lateral  teeth  are  somewhat 
shortened,  arcuate  and  double  in  each 
valve.  Nacre  color  varies  from  salmon  to 
bluish  white  and  is  iridescent 
posteriorly.  Variation  in  this  species  has 
led  to  the  description  of  various 
nominal  species.  The  Service  recognizes 
Unio  pyriforme,  Unio  modicus,  Unio 
bulbosus,  Unio  amabilis,  Unio 
reclusum.  Unio  harperi,  and 
Pleurobema  simpsoni  as  synonyms  of 
Pleurobema  pyriforme. 

The  oval  pigtoe  was  described  from 
the  Chattahoochee  River,  near 
Columbus,  Georgia.  Historically,  this 
species  was  one  of  the  most  widely 
distributed  mussels  endemic  to  the 
Apalachicolan  Region.  It  occurred 
throughout  the  mainstems  and  several 
tributaries  of  both  the  Flint  (16  sites) 
and  Chipola  (10  sites)  river  systems,  at 
5  sites  in  the  Chattahoochee  River 
system  including  one  mainstem  site,  all 
associated  with  the  Fall  Line  in 
Alabama  and  Georgia,  at  6  sites  in  the 
Ochlockonee  River  mainstem  above 
Talquin  Reservoir  in  Florida  and 
Georgia,  at  a  single  site  on  the  lower 
Suwannee  River  and  15  sites  in  the 
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upper  Santa  Fe  River  system,  its  major 
tributary,  in  north  Florida,  and  at  a  site 
in  Econfina  Creek,  in  northwest  Florida 
(Clench  and  Turner  1956,  Butler  1993). 
Fifty-four  total  historical  sites  are 
known.  Existing  populations  have  been 
verified  from  21  sites,  including  5 
scattered  tributaries  (7  sites)  of  the  Flint 
River  system  and  a  single  mainstem  site. 
4  Chipola  River  sites  and  1  in  its 
tributary  Dry  Creek.  6  upper 
Ochlockonee  River  mainstem  sites,  and 
single  sites  in  both  the  New  River  in  the 
upper  Santa  Fe  River  system,  and  in 
Econfina  Creek  (Butler  1993). 

Recent  surveys  have  documented  the 
extirpation  of  the  oval  pigtoe  from 
approximately  two-thirds  of  its 
historical  range,  with  no  populations 
persisting  in  Alabama.  Once  a  species  of 
localized  abundance  (Clench  and 
Turner  1956),  oval  pigtoe  populations 
sometimes  numbered  in  the  hundreds 
(van  der  SchaUe  1940).  However,  recent 
collections  of  the  oval  pigtoe  are 
generally  small,  and  rarely  exceed  a 
dozen  individuals  at  any  one  site.  The 
Service  in  its  recent  survey  located  only 
a  single  specimen  from  the  entire  Flint 
River  mainstem.  It  is  not  known 
whether  existing  populations  are 
sufficient  in  numbers  to  sustain  the 
species.  The  oval  pigtoe  does  not 
tolerate  impoundments. 

The  Chipola  slabshell  (Elliptio 
chipolaensis)  is  a  medium-sized  species 
reaching  a  length  of  about  85  mm  (3.3 
in).  The  shell  is  ovate  to  subelliptical. 
somewhat  inflated  and  with  the 
posterior  iTOge  starting  out  rounded  but 
flattening  to  form  a  prominent 
biangulate  margin.  The  shell  surface  is 
smooth  and  chestnut  in  color.  Dark 
brown  coloration  may  appear  in  the 
umbonal  region  and  the  remaining 
surface  may  exhibit  alternating  light  and 
dark  bands.  The  umbos  are  prominent, 
well  above  the  hingeUne.  Internally,  the 
umbonal  cavity  is  rather  deep.  The 
lateral  teeth  are  long,  slender,  and 
slightly  curved,  with  two  in  the  left  and 
one  in  the  right  valve.  The 
pseudocardinal  teeth  are  compressed 
and  crenulate.  with  two  in  the  left  and 
one  in  the  right  valve.  Nacre  color  is 
salmon,  becoming  more  intense  dorsally 
and  somewhat  iridescent  posteriorly. 
The  Service  considers  Unio 
chipolaensis  to  be  a  synonym  oi  Elliptio 
chipolaensis. 

The  Chipola  slabshell  was  described 
from  the  Chipola  River  in  Florida. 
Clench  and  Turner  (1956)  restricted  the 
type  locality  to  the  Chipola  River,  1  mile 
north  of  Mariaima,  Jackson  County. 
Florida.  Until  recently,  this  species  was 
considered  endemic  to  the  Chipola 
River  system,  occurring  in  the  mainstem 
above  Dead  Lake  and  a  few  of  the  larger 


tributaries,  all  in  Florida  (van  der 
Schalie  1940,  Clench  and  Turner  1956). 
A  single  record  of  this  mussel  from  a 
tributary  of  the  Chattahoochee  River  in 
extreme  southeastern  Alabama  has  been 
verified  by  Butler  (1993).  These 
localities  bring  the  total  number  of 
historic  sites  the  Chipola  slabshell 
inhabited  to  nine.  The  Chipola  slabshell 
is  known  to  persist  only  at  four  Chipola 
River  mainstem  sites  and  in  Dry  Creek, 
with  the  populations  from  Spring  Creek 
(Chipola  River  system)  and  the 
Chattahoochee  River  system  apparently 
extirpated.  The  numbers  of  specimens 
from  recent  collections  indicate  that 
populations  are  generally  small,  except 
at  one  site  in  the  lower  mainstem  where 
three  dozen  specimens  were  recently 
observed  (W.  McCullagh,  pers.  comm.). 
The  Chipola  slabshell  has  the  most 
restricted  range  of  the  Apalachicolan 
Region  mussels.  This  species  does  not 
tolerate  impoundments,  but  is  more 
tolerant  of  silt  than  the  other  species  of 
mussels. 

The  purple  bankclimber  [Elliptoideus 
sloatianus)  is  a  large,  heavy  shelled, 
strongly  sculptiued  mussel  reaching  a 
length  of  about  200  mm  (8.0  in).  A  well 
developed  posterior  ridge  extends  from 
the  umbos  to  the  posterior  ventral 
margin  of  the  shell.  The  posterior  slope 
and  the  disk  just  anterior  to  the 
posterior  ridge  are  sculptured  by  several 
irregular  ridges  that  vary  greatly  in 
development.  Umbos  are  low.  extending 
just  above  the  dorsal  margin  of  the  shell. 
Internally,  there  is  one  pseudocardinal 
tooth  in  the  right  valve  and  two  in  the 
left  valve.  The  lateral  teeth  are  very 
thick  and  slightly  curved.  Nacre  color  is 
whitish  near  the  center  of  the  shell 
becoming  deep  purple  towards  the 
margin,  and  very  iridescent  posteriorly. 
The  Service  recognizes  Unio  sloatianus, 
Unio  atromargjnatus,  Unio  aratus.  and 
Unio  plectophorus  as  synonyms  of 
Elliptoideus  sloatianus.  The  purple 
baiikclimber  was  described  from  the 
Chattahoochee  River  and  its  type 
locality  is  restricted  to  the 
Chattahoochee  River  at  Columbus, 
Georgia  (Clench  and  Turner  1956). 

Historically,  the  purple  bankclimber 
was  found  at  14  sites  in  the  Flint  River 
system;  3  sites  on  the  Chipola  River 
mainstem  (Dead  Lake  vicinity);  2  sites 
on  the  Apalachicola  River  mainstem; 
the  type  locality  on  the  Chattahoochee 
River;  and  at  4  sites  along  the  lower 
two-thirds  of  the  Ochlockonee  River 
mainstem  in  Florida  and  Georgia 
(Clench  and  Turner  1956,  Butler  1993). 
A  total  of  24,hlstoric  sites  are  known  for 
this  species. 

This  large  mussel  persists  at  10  sites 
in  the  lower  two-thirds  of  the  Flint 
River  mainstem,  at  4  sites  in  the 


Apalachicola  River,  and  at  8  sites  in  the 
Ochlockonee  River  mostly  above 
Talquin  Reservoir  (Butler  1993). 
Although  the  purple  bankclimber  is 
currently  known  from  only  two  fewer 
total  sites  than  before,  the  species  has 
nevertheless  experienced  a  significant 
reduction  in  its  total  range.  No 
specimens  in  recent  years  have  been 
reported  from  the  Chipola  River  and  the 
species  has  not  been  collected  in  the 
Chattahoochee  River  for  several 
decades.  In  addition,  Flint  River 
tributary  populations  appear  to  have 
been  totally  eliminated.  At  a  few  sites  in 
the  Florida  portion  of  the  Ochlockonee 
River,  the  purple  bankclimber  may 
number  in  the  dozens  of  individuals. 
This  species  of  mussel  does  not  tolerate 
impoundment  conditions  well. 

On  November  18, 1993.  the  Service 
notified  (by  mail;  72  letters)  Federal  and 
State  agencies,  local  governments,  and 
interested  individuals  that  a  status 
review  was  being  conducted  for  these 
seven  species.  A  total  often  comments 
was  received  as  a  result  of  this 
notification.  The  Florida  Division  Office 
of  the  Federal  Highway  Administration 
replied  that  no  bridge  replacement 
projects  were  currently  being  planned  in 
northwest  Florida,  and  it  was 
anticipated  that  any  future  bridge 
reptlacement  projects  would  have  no 
effect  on  these  species  based  on  the 
localized  and  short-term  impacts 
associated  with  these  activities.  The 
Federal  Energy  Regulatory  Commission 
reported  that  it  licenses  12  hydroelectric 
development  projects  in  the  study  area, 
and  that  any  issues  concerning  these 
species  could  best  be  coordinated  with 
the  Office  of  Hydrojjower  Licensing. 
The  Fayette  County  (Georgia)  Board  of 
Commissioners  expressed  concern  over 
the  Service's  contention  that 
impoundments  have  played  a  major  role 
in  the  decline  of  these  species,  but  they 
did'bot  oppose  the  Usting.  The  Alachua 
County  (Florida)  Environmental 
Protection  Department,  after 
consultation  v«th  a  Florida  Museum  of 
Natural  History  malacologist,  indicated 
that  none  of  these  seven  species  of 
mussels  are  known  or  were  suspected  to 
occiu-  in  Alachua  county.  The  Florida 
Game  and  Fresh  Water  Fish 
Commission  expressed  concern  with 
how  its  plan  to  dredge  the  mouths  of 
several  silted^in  streams  along  the 
Apalachicola  River  to  improve  access  to 
striped  bass  might  have  on  these 
mussels.  The  Georgia  Department  of 
Natural  Resources  (GDNR)  had  some 
questions  concerning  the  distribution  of 
these  mussels,  particularly  in  Geoi^ia. 
The  Florida  Natural  Areas  Inventory 
supported  the  Service's  listing  of  these 


species  and  provided  information  on 
Econfina  Creek  watershed  where  the 
Gulf  moccasinshell  and  oval  pigtoe 
occur.  Three  experts  on  freshwater 
mussels  supported  the  potential  Federal 
protection  of  these  species.  No 
objections  to  the  proposed  listing  of 
these  species  were  received. 

Previous  Federal  Action 

The  purple  bankclimber,  oval  pigtoe, 
shiny-rayed  pocketbook,  and  fat  three- 
ridge  are  included  as  category  2  species 
in  the  Service's  notices  of  review  for 
animal  candidates  that  were  published 
in  the  Federal  Register  on  January  6, 
1989  (54  FR  554)  and  on  November  21, 
1991  (56  FR  58804).  A  category  2 
species  is  one  that  may  be  in  need  of 
•listing  as  endangered  or  threatened,  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  a 
proposed  rule.  Based  on  status  surveys 
that  were  completed  in  1993,  the 
Service  has  determined  that  all  of  the 
species  included  in  this  proposal  now 
qualify  as  category  1  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  fat  three-ridge 
(Amblema  neislerii),  shiny-rayed 
pocketbook  (Lampsilis  subangulata). 
Gulf  moccasinshell  (Medionidus 
penicillis),  Ochlockonee  moccasinshell 
(Medionidus  simpsonianus),  oval  pigtoe 
(Pleurobema  pyriforme),  Chipola 
slabshell  (Elliptio  chipolaensis),  and 
purple  bankcUmber  (Elliptoideus 
sloatianus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

These  species  of  mussels  are  endemic 
to  the  eastern  Gulf  Slope  strgams 
draining  the  Apalachicolan  Region  of 
southeast  Alabama,  southwest  Georgia 
and  north  Florida.  They  are  currently 
found  in  localized  portions  of  from  one 
to  four  isolated  marine  river  systems, 
mostly  in  the  eastern  portion  of  the 
Apalachicolan  Region.  These  species 
have  been  rendered  vulnerable  to 
extinction  by  the  significant  loss  of 
habitat  within  their  restricted  ranges  in 
Apalachicolan  Region  streams.  Factors 
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contributing  to 
impoundments 


his  habitat  loss  are: 
jnd  deteriorating  water 
and  benthic  hat  itat  quality  resulting 
from  channel  modification,  siltation. 
agricultural  run  sff  from  crop 
monoculture  an  1  poultry  farms, 
silvicultural  act  vities,  mining  activities. 

land  use  practices, 
increased  urban  ization.  and  municipal 
and  industrial  v  aste  discharges. 

A  considerati  )n  of  the  effects  of  these 
impacts  upon  fi  ihes  is  of  critical 
importance  in  e  /aluating  the  well-being 
of  mussels.  Mus  sels  and  fishes  are 
inextricably  linled  ecologically:  most 
lar\'al  mussels  (tlochidia)  are  obligate 
parasites  of  specific  fishes.  Therefore, 
these  various  in  pacts  may  have  resulted 
in  the  eliminatl(  in  of  certain  fishes  that 
serve  as  potentii  il  host  species  for  these 
mussels. 

Impoundmen  s  have  altered  a 
significant  portion  of  the  free-flowing 
big  river  habitatk  of  the  Apalachicola 
and  Ochlockonee  river  systems  in 
which  most  of  tAese  species  occur. 
Stream  habitat  ih  destroyed  by  the 
conversion  of  &*e- flowing  streams  to 
man-made  lake^  and  ponds.  In  addition 
to  riverine  habitkt  destruction,  dams 
block  the  passaae  of  certain  migratory 
fishes  which  seiVe  as  hosts  for  one  or 
more  of  these  setven  mussel  species. 
None  of  these  se^en  mussel  species  are 
known  to  reproduce  in  impoundments. 

The  Apalachicola  River  system  has 
been  especially  pipacted  by  the 
construction  of  Numerous  mainstem 
dams.  This  is  true  for  the  Chattahoochee 
River,  which  hai  nine  major  dams  and 
four  locks  and  dams  along  its  lower 
mainstem  to  facilitate  barge  traffic. 
Additional  majcr  dams  are  located  on 
the  Flint  River  liainstem  (e.g., 
Blackshear  Reservoir)  and  on  the 
Apalachicola  Rlirer  where  it  is  formed 
by  the  confluenae  of  the  Chattahoochee 
and  Flint  Rivers  (Seminole  Reservoir). 
Smaller  dams  are  located  on  major 
rivers  and  tributBries  throughout  the 
Apalachicola  River  system  and  in  other 
regional  streams.  Although  pre- 
impoundment  rtcords  are  generally 
unknown  for  tha  fat  three-ridge,  shiny- 
rayed  pocketbook.  Gulf  moccaslnshell, 
oval  pigtoe,  and  purple  bankclimber  in 
the  Apalachicol|  River  system, 

itions  of  these  species 
stroyed  as  a  result  of 
It  has  been  decades 
lecimens  of  these  five 
species  were  found  along  the 
Chattahoochee  River  mainstem;  the  type 
locality  for  the  snlny-rayed  pocketbook. 
Gulf  moccasinsnell.  oval  pigtoe.  and 
purple  bankclimber. 

Talquin  Reservoir,  an  Impoundment 
on  the  Ochlockctiee  River  formed  by  the 
closure  of  Jackscn  Bluff  Dam,  inundated 


numerous  popul 
were  possibly  da 
impoundments.  | 
since  any  live  sf 


a  significant  reach  of  the  middle  portion 
of  the  river  mainstem.  Pre- 
Impoundment  records  for  the  shiny- 
rayed  pocketbook,  Ochlockonee 
moccaslnshell,  oval  pigtoe.  and  purple 
bankclimber  from  a  site  at  the  upstream 
end  of  Talquin  Reservoir  exist  in 
museum  collections.  Most  of  these 
mussel  species  once  had  sizable 
populations  at  this  site.  Undocumented 
populations  of  these  four  species  were 
probably  destroyed  by  the  filling  of 
Talquin  Reservoir. 

In  addition  to  riverine  habitat  being 
destroyed  by  Talquin  Reservoir,  the 
river  downstream  of  Jackson  Bluff  Dam 
shows  noticeable  signs  of  being 
impacted  by  sediment  deposition. 
Riverine  mussels  such  as  the  shiny- 
rayed  pocketbook.  Ochlockonee 
moccaslnshell.  oval  pigtoe,  and  purple 
bankclimber,  are  nearly  absent  in 
sizable  stretches  of  this  heavily  silted 
river.  One  site  recently  sampled  by  the 
Service  (with  SCUBA  gear)  had  deposits 
of  detritus  and  silt  sediments.  The  river 
lacked  flows  adequate  to  flush  the 
channel  of  silty  sediments.  Potential 
lower  mainstem  channel  habitat  of  the 
shiny-rayed  pocketbook.  Ochlockonee 
moccaslnshell,  oval  pigtoe,  and  purple 
bankclimber  are  being  impacted  by  this 
deposition. 

Navigation  channel  maintenance  in 
the  Chattahoochee  and  Apalachicola 
Rivers  has  destroyed  long  stretches  of 
benthic  habitat.  In  addition  to  the 
damage  caused  by  the  mechanical 
removal  of  tons  of  substrate,  these 
activities  increase  sedimentation  in 
downstream  areas  by  resuspending  silt 
fines  which  smother  benthic  organisms. 
Dredging  activities  may  also  resuspend 
contaminants  that  are  boimd  to 
sediments,  thus  potentially  exposing 
aquatic  organisms  to  released  toxicants. 
Potential  host  fishes  for  the  fat  three- 
ridge  and  purple  bankclimber  in  the 
Apalachicola  River  may  also  be 
disrupted  by  channel  modifications. 
Maintenance  operations  in  the 
Apalachicola  River  mainstem  continue 
to  disrupt  habitat  for  these  two  species. 
A  third  mussel,  the  Gulf  moccaslnshell, 
has  apparently  been  extirpated  from  the 
Apalachicola  River. 

Gravel  mining  operations  have  been 
observed  in  various  portions  of  the 
Apalachicolan  Region.  IMmary  stream 
Impacts  associated  with  gravel  mining 
include  stream  channel  modifications 
(alterations  of  habitat,  flow  patterns,  and 
sediment  transport),  water  quality 
modifications,  aquatic  invertebrate 
population  changes  and  changes  in  fish 
populations  (alteration  and  elimination 
of  spawning  and  nursery  habitats,  and 
food  web  disruptions)  (Kanehl  cmd 
Lyons  1992).  Channel  degradation 


caused  by  gravel  mining  has  been 
implicated  In  the  destruction  of  mussel 
populations  (Hartfield  1993,  Grace  and 
Buchanan  1981).  In  a  study  by  Grace 
and  Buchanan  (1981),  mussels  were  still 
absent  from  an  in-stream  dredged  area 
15  years  after  mining  took  place. 
Siltation  is  particularly  Increased  during 
the  mining  of  In-stream  gravel  and/or 
during  the  washing  of  gravel  which 
rinses  silt  and  debris  back  Into  the 
stream.  Gravel  from  the  Chattahoochee 
River  is  used  for  various  purposes 
Including  landscaping  throughout  the 
region.  lenkinson  (1973)  recorded  the 
shiny-rayed  pocketbook,  oval  pigtoe. 
Gulf  moccaslnshell,  and  10  other  mussel 
species  in  Little  Uchee  Creek 
(Chattahoochee  River  system)  in 
Alabama.  The  creek  now  has  active  in- 
stream  gravel  mines;  only  a  few  shell 
fragments  were  found  during  a  recent 
survey  by  the  Service. 

Municipal  and  industrial  pollutants 
are  widespread  in  Apalachicolan  Region 
streams.  Many  municipal  waste  water 
treatment  plants  provide  only  secondary 
treatment  of  waste  water  and  three 
plants  discharging  wastes  into  the  New 
River  (Suwannee  River  system)  threaten 
that  stream's  population  of  the  oval 
pigtoe.  From  1955  to  1977,  an  estimated 
950,000,000  gallons  of  chemical-laden 
solutions  were  discharged  into  the  Flint 
River  from  a  Department  of  Defense 
facility  in  Albany,  Georgia  (P. 
Laumeyer,  Service,  pers.  comm.). 
Service  biologists  surveyed  a  stretch  of 
the  Flint  River  where  dozens  of  purple 
bankclimbers  had  been  killed  by  an 
unknown  pollutant.  Hundreds  of  round 
washboards  (Megalonaias  boykiniana) 
were  found  dead  in  the  upper  Flint 
River  (C.  Coney,  Los  Angeles  County 
Museum,  pers.  comm.)  and  various  beds 
of  dead  mussels  (species  unknown) 
were  observed  in  the  Suwannee  River 
(L.  Parker,  Service,  pers.  comm.).  A 
battery  plant  operation  threatens  water 
qdality  in  the  Chipola  River  system, 
which  harbors  populations  of  the  fat 
three-ridge,  shiny-rayed  pocketbook, 
oval  pigtoe,  and  Chipola  slabshell. 

Various  agricultural  practices 
conducted  in  the  Apalachicolan  Region 
have  contributed  to  stream  and  habitat 
degradation.  A  Soil  Conservation 
Service  (1993)  study  of  a  small 
agricultural  watershed  area  in  the 
middle  Flint  River  system  reported  an 
average  of  35.44  metric  tons  per  hectare 
per  year  (15.8  tons  per  acre  per  year)  of 
sediment  loading  into  area  watera;  97% 
of  the  total  sedimentation  in  the 
watershed  was  generated  from 
agricultural  runoff.  Agricultural  runoff, 
in  the  form  of  organophosphate  or 
carbamate  pesticides,  has  been 
implicated  in  the  die-off  of  populations 
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of  freshwater  mussels  (J.  Fleming, 
National  Biological  Survey,  unpub. 
data).  The  poidtry  industry  Is  expanding 
operations  into  the  Apalachicolan 
Region,  particularly  in  the  watersheds  of 
the  upper  Apalachicola  River  system. 
Runoff  from  chicken  farms  causes 
oxygen  depletion  in  streams  and  has 
been  implicated  in  fish  and  mussel  die- 
offs  in  Alabama  (U.S.  Fish  and  Wildlife 
Service  1993).  Feedlots  are  also  another 
source  of  pollution  in  localized  portions 
of  the  region's  streams.  Large  dairy 
farms  located  in  the  Suwannee  River 
watershed  also  contribute  to  the 
pollution  of  this, system's  waters. 

Erosion  from  poor  land  use  practices 
.causes  extensive  loss  of  topsoil  and  the 
subsequent  siltation  of  stream  bottoms. 
Sources  of  siltation  include  timber 
clearcuttlng  and  other  silvicultural 
activities,  clearing  of  riparian  vegetation 
for  agricultural  purposes,  and  those 
constnt-tion  and  mining  practices  that 
allow  exposed  earth  to  enter  streams. 
Light  to  moderate  levels  of  siltation  are 
common  In  many  of  the  streams  in  the 
Apalachicolan  Region  that  still  have 
populations  of  these  seven  mussel 
species.  Heavily  silted  streams  were 
observed  by  Service  biologists  in 
numerous  tributaries  of  the 
Chattahoochee  and  upper  Flint  Rivers, 
particularly  those  draining  the 
Piedmont  Physiographic  Province, 
which  is  well  known  for  its  highly 
erodible  soils.  Stream  banks  devoid  of 
riparian  vegetation  commonly  slough- 
off  into  stream  channels.  Several  clear- 
cuts  have  been  observed  in  watersheds 
of  the  middle  Apalachicola  River 
system,  some  with  inadequate  riparian 
buffer  strips  (J.  Brim-Box,  Service,  pers. 
comm.).  A  disregard  for  maintaining 
riparian  buffers  during  silvicultural 
activities  threaten  streams  throughout 
the  Apalachicolan  Region.  Continued 
siltation  and  sedimentation  of  these 
streams  may  result  in  a  depauperate  fish 
fauna,  reducing  populations  at  many 
sites  to  those  dominated  by  species 
tolercmt  of  degraded  habitats.  The 
negative  effects  of  silt  on  benthic  fishes 
were  summarized  by  Burkhead  and 
Jenkins  (1991).  Siltation  reduces  habitat 
heterogeneity  and  increases  fish  egg  and 
larval  mortality,  abrades  organisms,  and 
alters  macrobenthic  communities. 

The  health  of  these  seven  mussel 
species  is  directly  tied  to  benthic  habitat 
quality.  The  effects  of  siltation  on 
freshwater  mussels  is  more  devastating 
than  on  fishes  due  to  the  sedentary 
nature  of  mussels.  Ellis  (1936) 
conducted  experiments  on  the  effects  of 
silt  on  mussels  and  determined  that 
most  mussels  tested  died  bom  silt 
deposits  of  one  quarter  to  one  inch.  Silt 
also  transfers  organic  substances  into 


streams,  adversely  affecting  stream 
habitat  and  water  quality  by  producing 
increased  and  localized  enrichment 
impacts  (Ellis  1936). 

Artifact  and  fossil  collectors  regularly 
work  streams  in  various  portions  of  the 
Apalachicolan  Region  and  have  been 
known  to  use  suction  dredges  to  scour 
benthic  habitats,  thus  increasing 
siltation  downstream.  A  study  on  the 
effects  of  suction  gold  dredging  on 
stream  invertebrates  (Harvey  1986) 
concluded  that  impacts  from  these 
activities  are  more  severe  in  streams 
with  soft  substrates,  which  are  typical 
for  most  Apalachicolan  Region  streams 
where  these  mussels  occur. 

Much  non-agricultural  and  non- 
silvicultural  habitat  degradation  in  the 
upper  Apalachicola  River  system 
watershed  is  attributed  to  increased 
urbanization,  particularly  in  the 
metropolitan  areas  of  Atlanta, 
Columbus,  and  Albany.  Thi .  c  urrent 
high  rate  of  development  is  resulting  in 
the  conversion  of  farmland  in  areas 
relatively  remote  from  these  cities. 
Associated  with  increased  development 
and  land  clearing  is  increased  siltation 
from  erosion,  accelerated  runoff  and 
transport  of  pollutants  in  stormwater, 
and  increased  discharge  of  effluents. 

The  tributaries  harboring  populations 
of  these  seven  mussel  species  are  criss- 
crossed by  numerous  road  and  railroad 
bridges.  These  crossings  are  potential 
sites  for  accidental  spills  of  toxic 
materials  into  streams.  The  large 
number  of  bridge  crossings  in  the 
Apalachicolan  Region  makes  it  probable 
that  such  a  spill  might  occur  in  the 
future. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes. 

The  fat  three-ridge  is  a  potential  target 
species  for  the  cultured  pearl  industry. 
Currently  a  congener  (the  three-ridge, 
Amblema  plicata)  Is  heavily  utilized  as 
a  source  of  shell  for  pearl  nuclei  in  more 
northern  rivers.  Due  to  a  tremendous 
increase  in  the  price  of  shell,  the 
harvesting  of  shell  beds  has  resulted  in 
the  scouting  of  larger  drainages  in  the 
Apalachicolan  Region  for  potential 
sources  of  shell.  Although  prices  have 
decreased  since  1992,  future  Increases 
in  shell  price  and  competition  for 
harvestable  populations  can  not  be 
ruled  out.  Biological  supply  companies 
have  utilized  the  Flint  and  Ochlockonee 
rivers  as  sources  for  larger  mussel 
specimens,  including  the  purple 
bankclimber  and  possibly  the  fat  three- 
ridge,  to  sell  to  academic  institutions  for 
use  in  laboratory  studies.  Supply 
company  representatives  have  contacted 
Service  biologists  in  hopes  of  obtaining 


Information  on  new.  unexploited 
mussel  populations  in  the 
Apalachicolan  Region.  On  one  recent 
occasion,  approximately  10,000  large 
mussel  specimens,  presumably 
including  the  purple  bankclimber  and 
possibly  the  fat  three-ridge,  were 
harvested  from  the  Flint  River  near 
Bainbridge  for  this  purpose  (J.  Brim- 
Box,  pers.  comm.).  Some  of  these 
species  are  a  potential  source  of  raw 
material  for  the  polished  chip  industry. 
Costume  jewelry  crafted  from  purple 
bankclimber  shells  has  been  observed  in 
arts  and  crafts  fairs  in  the  Southeast. 
Unregulated  harvest  of  the  fat  fhree- 
ridge  and  purple  bankclimber  for  these 
purposes,  if  unchecked,  could  decimale 
their  remaining  populations.  Small  and/ 
or  thin-shelled  mussel  species,  such  as 
the  other  five  mussels  considered  here, 
are  not  known  to  be  utilized 
commercially. 

There  are  a  large  number  of  shell 
clubs  in  Florida  and  surrounding  States. 
Both  national  and  international 
meetings  for  amateur  and  professional 
malacologists  are  held  in  this  area,  and 
generally  include  organized  field 
collecting  trips  to  a  variety  of  habitats. 
The  attraction  of  large  numbers  of 
people  Interested  in  the  study  and 
collection  of  mollusks  increases  the 
potential  for  overcol lection  of  these 
mussels.  These  species,  particularly  the 
larger  ones,  are  potential  bait  species, 
and  are  susceptible  to  harvesting 
especially  during  low-flow  periods. 
Publication  of  this  rule  will  inform  the 
general  public  as  to  the  presence  of 
these  seven  mussels  in  Apalachicolan 
Region  streams.  The  rarity  of  these 
mussels  potentially  makes  them  more 
appealing  to  shell  collectors.  Thus, 
revealing  specific  stream  reaches 
harboring  these  species  could  pose  a 
threat  from  such  collectors.  Federal 
protection  would  serve  to  minimize 
adverse  population  impacts  from  illegal 
take. 

C.  Disease  orPredation. 

Although  diseases  of  freshwater 
mussels  are  virtually  unknown,  the 
periodic  dieoff  of  mussel  populations  in 
several  primarily  midwestem  rivers  in 
recent  years  may  be  due  to  unidentified 
diseases.  Juvenile  and  adult  mussels 
ser\"e  as  prey  for  various  animals,  and 
the  muskrat  has  been  Implicated  in 
jeopardizing  recovery  of  listed  mussels 
(Neves  and  Odum  1989).  Muskrats  do 
not  occur  with  regularity  on  Coastal 
Plain  streams,  where  most  of  these 
mussels  exist.  However,  Piedmont 
populations  of  the  shiny-rayed 
pocketbook  and  oval  pigtoe  in  the  upper 
Flint  River  system  may  be  subjected  to 
some  degree  of  muskrat  predation. 
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D.  The  Inadeq\  lacy  of  Existing 
Regulatory  Me  :hanisms 

A  scientific  i  :ollecting  pennit  is 
required  by  th( '  State  of  Georgia  to 
collect  mussel!  for  scientific  purposes. 
However,  dred  jing,  brailling,  or  any 
form  of  mechai  lical  harvest  of  mussels 
is  illegal.  In  addition,  a  size  limit  has 
been  placed  or  mussels  harvested 
commercially  i  n  Georgia.  Handpicking 
mussels  requix  js  only  a  resident  or  non- 
resident fishin ;  license.  In  the  State  of 
Florida  an  indi  vidual  must  purchase  a 
fishing  license  to  collect  mussels. 
Despite  these  { ennit  requirements,  there 
are  no  restricti  }ns  on  the  seasonality  or 
sites  of  harvest ,  quantity,  or  species  of 
mussels  collecfed  in  Florida  or  Georgia. 
Alabama  has  recently  imposed  a  set  of 
guidelines  con:emiiig  commercial 
harvest  of  mus  ;els.  including  s{>ecies- 
specific  size  Ui  nits,  restricted  areas  for 
harvest,  and  cbsed  seasons.  Existing 
authorities  ava  liable  to  protect  aquatic 
systems,  such  i  is  the  Clean  Water  Act, 
administered  b  y  the  Environmental 
Protection  Agency  (EPA)  and  the  Army 
Corps  of  Enginieers,  have  not  been  fully 
utilized  and  may  have  led  to  the 
degradation  ofjaquatic  environments  in 
the  Southeast  Kegion,  thus  resulting  in 
a  decline  of  aquatic  species.  If  these 
seven  species  ve  listed  under  the  Act, 
it  would  provide  protection  under 
section  9  of  du  Act  by  prohibiting  the 
take  of  these  sj  ecies  except  under 


Federal  permit 


require  consul  ation  with  the  EPA  in 
relationship  to  water  quality  criteria, 
standards,  and  National  Pollution 
Discharge  Elin  ination  System  permits 
under  the  Clea  i  Water  Act,  and 
implementatio  i  of  actions  to  recover  the 
species. 
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nvaded  nearly  all  of  the 


river  systems  in  which  these  mussels 
occur,  competing  with  native  mussels 
for  nutrients  and  space.  Densities  of 
Asian  clams  are  sometimes  heavy  in 
Apalachicnlan  Region  stresims,  with 
estimates  nmning  from  approximately 
one  hundred  per  square  meter  (Flint 
River.  Sickel  1973)  to  thousands  per 
square  meter  (Santa  Fe  River,  Bass  and 
Hitt  1974).  In  some  streams  the  substrate 
has  changed  from  one  of  a  fairly 
homogeneous  silty  sand  or  sand  to  one 
with  a  gravel-like  composition 
comprised  of  huge  numbers  of  live  and 
dead  Asian  clam  shells.  Li  some  of  these 
streams,  the  Gulf  moccasinshell  and 
Ochlockonee  moccasin.shell  were  once 
common  but  are  now  extirpated  or 
severely  reduced  in  numbers.  This 
exotic  species  may  be  particularly 
competitive  with  small  native  mussels 
such  as  the  diminutive  moccasinshells. 

In  developing  this  rule,  the  Service 
has  assessed  die  best  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  these  seven  mussels. 
Based  upon  these  evaluations,  the 
preferred  action  is  to  list  the  fat  three- 
ridge,  shiny-rayed  pocketbook,  oval 
pigtoe.  Gulf  moccasinshell,  and 
Ochlockonee  moccasinshell  as 
endangered  and  the  Chipola  slabshell 
and  purple  bankcUmber  as  threatened. 
These  seven  mussel  species  are  endemic 
to  the  Apaiachicolon  Region  in 
southeast  Alabama,  southwest  Georgia, 
and  north  Florida,  where  they  occur  in 
from  one  to  four  isolated  marine  river 
systems.  The  fat  three-ridge,  Chipola 
slabshell,  and  Ochlockonee 
moccasinshell  are  endemic  to  single 
drainages,  the  former  two  species  to  the 
Apalachicola  and  the  latter  species  to 
the  Ochlockonee  river  systems.  The 
shiny-rayed  pocketbook  and  purple 
bankclimber  are  restricted  to  both  the 
Apalachicola  and  Ochlockonee  river 
systenrs,  while  the  oval  pigtoe  is  found 
in  these  two  rivers  in  addition  to  the 
Suwaimee  River  and  Econfina  Creek 
systems.  The  Gulf  moccasinshell  is  now 
restricted  to  the  Apalachicola  River 
system  and  Econfina  Creek. 

These  species  have  been  rendered 
vulnerable  to  extinction  by  significant 
loss  of  habitat  and  severe  range 
restriction.  The  restricted  distribution  of 
these  seven  species  also  makes  localized 
populations  susceptible  to  catastrophic 
events  and  increased  pressures  from 
take. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  diat,  to  die 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 


critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  species.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial . 
to  the  species.  Such  a  determination 
would  result  in  no  known  benefit  to 
these  species,  and  designation  of  critical 
habitat  could  further  increase  the  threat 
of  collecting  or  vandalism. 

Regulations  promulgated  for 
implementing  section  7  provide  for  both 
a  jeopardy  standard,  based  on  listing 
alone,  and -for  a  destruction  or  adverse 
modification  standard,  in  cases  where 
critical  habitat  has  been  designated.  The 
fat  three-ridge,  shiny-rayed  pocketbook. 
Gulf  moccasinshell,  Ochlockonee 
moccasinshell,  oval  pigtoe,  Chipola 
slabshell,  and  purple  bankclimber 
occupy  very  restricted  stream  reaches. 
Any  significant  adverse  modification  or 
destruction  of  their  habitat  would  likely 
jeopardize  their  continued  existence. 
Therefore,  no  additional  protection  for 
the  species  would  accrue  from  critical 
habitat  designation  that  would  not  also 
accrue  from  listing  these  species.  If 
these  are  listed,  the  Service  believes  that 
protection  of  their  habitat  can  be 
accomplished  through  the  section  7 
jeopardy  standard,  and  through  section 
9  prohibitions  against  take. 

The  publication  of  critical  habitat 
maps  in  the  Federal  Register  and  local 
newspapers  and  other  publicity 
accompanying  critical  habitat 
designation  could  increase  the  harvest 
or  collection  threat  and  also  increase  the 
potential  for  vandalism  during  the 
critical  habitat  designation  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results - 
in  con.servation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 


prohibitions  against  taking  and  barm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its     • 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part      . 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  Ukely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  involvement  is  expected  to 
include  the  EPA  through  the  Clean 
Water  Act's  provisions  for  pesticide 
registration  and  waste  management 
actions.  The  Corps  of  Engineers  will 
consider  these  species  in  project 
planning  and  operation,  and  during  the 
permit  review  process.  The  Federal 
Energy  Regulatory  Commission  will 
consider  these  species  prior  to  the 
relicensing  of  hydropower  dams.  The 
Federal  Highway  Administration  will 
consider  impacts  of  federally  funded 
bridge  and  road  construction  projects 
when  known  habitat  may  be  impacted. 
Continuing  development  within  the 
Apalachicolan  Region  may  involve  the 
Fanners  Home  Administration  and  their 
loan  programs.  The  Soil  Conservation 
Service  vdll  consider  the  species  during 
project  planning  and  imder  their 
farmer's  assistance  programs.  The  Forest 
Service  will  consider  downstream 
impacts  to  habitat  of  the  fat  three-ridge 
and  purple  bankclimber  when  planning 
or  implementing  silvicultural, 
recreational,  or  other  programs  in  lands 
adjacent  the  lower  mainstem  of  the 
Apalachicola  River,  and  to  habitat  of  the 
purple  bankclimber  when  plaiming  or 
implementing  these  activities  in  lands 
adjacent  the  lower  mainstem  of  the 
Ochlockonee  River,  both  drainages  are 
in  the  Apalachicola  National  Forest. 

The  Act  and  implementing 
regulations  foimd  at  50  CFR  17.21  for 
endangered  species,  and  17.21  and 
17.31  for  threatened  species  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 


and  threatened  wildlife.  These 
prohibitions,  In  part,  make  it  illegal  for 

any  person  subject  to  jurisdiction  of  the 
United  States  to  take  (includes  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  or  collect;  or  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  or  threatened 
wildlife  species  under  certain 
circumstances.  Regulations  governing 
permits  are  at  50  CFR  17.22. 17.23,  and 
17.32.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purpose  of 
die  Act. 


In  some  instances,  permits  may  be 
issued  for  a  specified  time  to  relieve 
undue  economic  hardship  that  would  be    Author 
suffered  if  such  relief  were  not 
available.  However,  since  none  of  the 
species  in  this  proposal  are  currently  in 
active  trade,  no  such  permits  are 
expected. 


Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communication  may 
lead  to  final  regulations  Uiat  differ  from 
this  proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  this  proposal. 
Such  requests  must  be  made  in  writing 
and  should  be  addressed  to  the  Field 
Supervisor  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

References  Cited 

A  complete  hst  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor 
(see  ADDRESSES  section). 


Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  these  proposals 
will  be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  these 
proposed  rules  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  conunercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  species; 

12)  The  location  of  any  additional 
populations  of  the  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  popuIaUon 
size  of  the  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  the  species. 


The  primary  author  of  this  proposed 
rule  is  Robert's.  Butler,  U.S.  Fish  and 
Wildlife  Service,  facksonville  Field 
Office.  6620  Southpoint  Drive  South, 
Suite  310.  Jacksonville.  Florida  32216 
(904/232-2580). 

List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

PART  17— [AMENDED] 
Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B.  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U  S  C 
1531-1544;  16  U.S.C  4201-J245;  Pub.  L  99- 
625,  100  StaL  3500;  unless  olherwise  noled. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  "CLAMS",  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  1 7. 1 1    Endangered  and  ttireatened 
wiidttfe. 


(h)* 
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Common  name 


Clams 
Bantalimter, 


pjrpie 


MoccasinsheH, 

Moccasinshell, 
OchlocKonee . 


Pigtoe,  oval 


Gulf  .    Medionidus 
pencillatus. 
Medionidus 
simpsonianus. 


Pleurobema 
pyriforme. 


PockettJOOk. 
rayed. 


sh  ny- 


Sia&sheii.  Chip  Xa  ....    Elliptio  chipolaensis  .    U.S.A.  (AL.  FL)  NA T 


Thres-ndge,  fal 


Dated:  July  lb.  1994 
MoUie  H.  Beatl  ie 
Director,  Fish  a  id 
[FRDoc  94-ia}23 
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Fish  and  Wildlife  Service 
50  CFR  Part 

RIN  101S-ACeb 


Endangered 
and  Plants 
Arkansas  Rivjer 
the  Arkansas 
Endangered 


AGENCY:  Fish 
Interior. 
ACTION:  Proposed 


SUMMARY:  Th( 
Sen.  ice  (Serv 
Arkansas  Ri 
Arkansas  Ri 


as  an 

authority  of 
of  1973  (Act). 
Arkansas  Ri 
found  in  the 
River  in  Nevy 
Texas;  and  thi  i 
Kansas  and 
introduced 
Pecos  River  ir 
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Spectes 


Scientific  name 


Vertetxate  popu- 
Histofic  range         lation  wtiere  endarv-      Status      When  listed 
gered  or  threatened 


CrJtk:al 
habitat 


Special 
rules 


Elliptotdeus 
sloatianus. 


Lampsilis 
subangulata. 


U.S.A.  (AL.  FL.  GA)      NA T 

•  •                                                                     • 

U.S.A.  (AL.  FL.  GA)      NA E 

U.S.A.  (FU  GA) NA E 

•  •                                   • 

U.S.A.  (AL.  FL.  GA)      NA E 

U.S.A.  (AL,  FL.  GA)      NA E 


Ambiema  neisleni ....    U.S.A.  (FL.  GA) NA E 


NA 

NA 
NA 

NA 

NA 

NA 
NA 


NA 

NA 
NA 

NA 

NA 

NA 
NA 


Wildlife  Serx'ice. 
Filed  8-2-94;  8  45  ami 


{ ind  Threatened  Wildlife 
Proposed  Rule  to  List  the 
Basin  Population  of 
River  Shiner  as 


ind  Wildlife  Service, 
rule. 


v(  r 
v<  r 


U.S.  Fish  and  Wildlife 
I  ce)  proposes  to  list  the 
basin  population  of  the 
shiner  {Siotropis  girardi] 
endang^d  species  under  the 

Endangered  Species  Act 
as  amended.  The 
shiner  is  a  small  fish 
(tanadian  (South  Canadian) 
vlexico,  Oklahoma,  and 
Cimarron  River  in 
Oklahoma.  A  non-native, 
ulation  occurs  in  the 
New  Mexico;  however, 
protection  forjthis  population  is  not 
under  considt  ration.  The  Arkansas 


tie 


v(  r 


pep 


River  basin  population  is  threatened  by 
habitat  destruction  and  modification 
from  stream  dewatering  or  depletion 
due  to  diversion  of  surface  water  and 
e.xcessive  groundwater  pumping,  water 
quality  degradation,  and  construction  of 
impoundments.  Incidental  capture  of 
the  .\rkansas  River  shiner  during 
pursuit  of  commercial  bait  fish  species, 
and  competition  with  the  introduced 
Red  River  shiner  [Notropis  bairdi]  may 
also  contribute  to  reduced  population 
sizes.  This  proposal,  if  made  final,  will 
implement  Federal  protection  provided 
by  the  Act  for  Notropis  girardi.  Critical 
habitat  is  prudent  but  not  currently 
determinable. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  3. 
1994.  Public  hearing  requests  must  be 
received  by  September  19.  1994. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
Jto:  Field  Supervisor.  Ecological  Services 
Field  Office.  222  South  Houston.  Suite 
A.  Tulsa.  Oklahoma  74127.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Collins  at  the  above  address  (918/581- 
7458). 


SUPPLEMENTARY  INEORMATION: 
Background 

The  .\rkansas  River  shiner  was  first 
discovered  by  A.  I.  Ortenburger  in  1926 
in  the  Cimarron  River  northwest  of 
Kenton.  Cimarron  County,  Oklahoma 
(Hubbs  and  Ortenburger  1929).  The 
Arkansas  River  shiner  is  a  small,  robust 
shiner  with  a  small,  dorsally  flattened 
head,  rounded  snout,  and  small 
subterminal  mouth  (Miller  and  Robison 
1973.  Robison  and  Buchanan  1985). 
Adults  attain  a  maximum  length  of  5 1 
millimeters  (mm)  (2  inches  (in)).  Dorsal, 
anal,  and  pelvic  fins  all  have  eight  rays 
and  there  is  usually  a  small,  black 
chevTon  present  at  the  base  of  the 
caudal  fin.  Dorsal  coloration  tends  to  be 
light  tan.  with  silvery  sides  gradually 
grading  to  white  on  the  belly.  The 
Arkansas  River  shiner  historically 
inhabited  the  main  channels  of  wide, 
shallow,  sandy-bottomed  rivers  and 
streams  of  the  Arkansas  River  Basin. 
Adults  are  uncommon  in  quiet  pools  or 
backwaters,  and  almost  never  occur  in 
tributaries  having  deep  water  and 
bottoms  of  mud  or  stone  (Cross  1967). 

Adults  prefer  to  orient  into  the 
current  on  the  'iee"  sides  of  transverse 
sand  ridges  and  feed  upon  organisms 
washed  dowTistream  (Cross  1967).  Their 
food  habits  have  not  been  recorded  but 
their  principal  food  items  are  presumed 
to  be  small  aquatic  invertebrates  (Gilbert 
1978)  or  plankton  (Sublette  et  ai  1990). 
The  .\rkansas  River  shiner  spawns  in 


July,  usually  coinciding  with  flood 
flows  following  heavy  rains  (Moore 
1944).  The  pelagic  eggs  drift  with  the 
swift  current  and  hatching  occurs 
within  24-48  hours.  The  larvae  are 
capable  of  swimming  within  3-4  days; 
they  then  seek  out  backwater  pools  and 
quiet  water  at  the  mouths  of  tributaries 
where  food  is  more  abundant  (Moore 
1944).  Both  Moore  (1944)  and  Cross 
(1967)  inferred  that  this  species  will  not 
spawn  unless  conditions  are  favorable 
to  the  survival  of  the  larvae. 

Maximum  longevity  js  unknown,  but 
Moore  (1944)  speculated  that  the 
species'  life  span  is  likely  less  than  3 
years  (age  class  II)  in  the  wild.  The  age 
structure  of  Arkansas  River  shiners 
collected  from  the  Pecos  River  in  New 
Mexico  included  three,  and  possibly 
four,  age  classes  (Bestgen  et  ai  1989). 
The  majority  of  the  fish  captured  were 
juveniles  (age  class  0)  and  first-time 
spawners  (age  class  I).  Most  of  the  fish 
in  spawning  condition  were  age  class  I. 
Bestgen  et  ai  (1989)  thought  mortality 
of  post-spawning  fish  was  extremely 
high  based  on  the  absence  of  age  class 
I  and  older  fish  from  collections  made 
after  the  spawning  period  (late  July  and 
August). 

Historically,  the  Arkansas  River 
shiner  was  widespread  and  abundant 
throughout  the  western  portions  of  the 
Arkansas  River  Basin  in  Kansas,  New 
Mexico,  Oklahoma,  and  Texas.  There  is 
one  record  from  the  Arkansas  River  at 
the  mouth  of  Piney  Creek  in  Logan 
County,  Arkansas  (Black  (1940),  as  cited 
in  Robison  and  Buchanan  (1988)).  A 
record  (one  individual)  also  exists  for 
the  Red  River  Basin  in  Oklahoma  (Cross 
1970),  possibly  originating  from  a 
release  of  bait  fish  by  anglers.  Within 
the  last  20  years,  this  species  has 
disappeared  from  over  80  percent  of  its 
historic  range  and  is  now  almost 
entirely  restricted  to  the  Canadian 
(South  Canadian)  River  in  Oklahoma. 
Texas,  and  New  Mexico.  A  non-native 
population  of  the  Arkansas  River  shiner 
has  become  established  in  the  Pecos 
River  of  New  Mexico  within  the  last  15 
years  (Bestgen  et  al.  1989). 

Recent  surveys  for  the  Arkansas  River 
shiner  were  conducted  at  155  localities 
within  the  Arkansas  River  Basin  (Larson 
et  ai  1991).  Fish  collections  were  made 
at  128  of  1 55  localities;  the  remaining  27 
sites  were  dry.  The  surveys  resulted  in 
the  capture  of  1,455  Arkansas  River 
shiners  frtim  23  localities:  14  in 
Oklahoma,  S  in  Texas,  and  4  in  New 
Mexico.  No  Arkansas  River  shiners  were 
captured  in  Kansas.  The  decline  of  this 
species  throughout  its  historic  range 
may  primarily  be  attributed  to 
Inundation  and  modification  of  stream 
discharge  by  impoundments,  channel 


desiccation  by  water  diversion  and 
excessive  groundwater  pumping  for 
agriculture,  stream  channelization,  and 
introduction  of  non-native  species. 

The  .Arkansas  River  shiner  began  to 
decline  in  the  Arkansas  River  in  western 
Kansas  prior  to  1950  due  to  increasing 
water  diversions  for  irrigation  and 
completion  of  John  Martin  Reservoir  in 
1942  (Cross  et  al.  1985).  The  Arkansas 
River  from  Coolidge  to  near  Great  Bend, 
Kansas,  is  frequently  dewatered  (Cross 
et  ai  1985).  Habitat  alteration  following 
construction  of  Kaw  and  Keystone 
reservoirs  on  the  Arkansas  River  in 
Oklahoma,  in  conjunction  with 
completion  of  the  McClellan-Kerr 
Navigation  System  in  1970,  greatly 
reduced  Arkansas  River  shiner  habitat 
in  Oklahoma  and  Arkansas.  The 
Arkansas  River  shiner  no  longer  occurs 
in  the  Arkansas  River  in  Ark^sas, 
Kansas,  and  Oklahoma. 

The  Arkansas  River  shiner  was  once 
common  throughout  the  Cimarron  River 
and  its  tributaries  (Pigg  1991).  The 
abundance  of  the  Arkansas  River  shiner 
in  the  Cimarron  River  declined 
markedly  after  1964  (Felley  and  Cothran 
1981).  In  1976.  die  Red  River  shiner 
[S'otropis  bairdi)  was  first  recorded  from 
the  Cimarron  River  (Marshall  1978). 
Since  that  time,  the  Red  River  shiner 
has  essentially  replaced  the  Arkansas 
River  shiner.  Habitat  alteration  and 
resulting  flow  modification  also 
contributed  to  the  decline  of  the  species 
from  the  Cimarron  River.  A  small, 
remnant  population  may  still  persist  in 
the  Cimarron  River,  based  on  the 
collection  of  nine  individuals  since 
1985. 

The  Arkansas  River  shiner  was  first 
reported  from  the  North  Canadian 
(Beaver)  River  drainage  in  1926  (Hubbs 
and  Ortenburger  1929).  Collections 
between  1947  and  1976  indicated  that 
the  Arkansas  River  shiner  occurred  in 
large  numbers  in  the  river  and  some 
larger  tributaries  despite  the 
construction  of  Optima  and  Canton 
reservoirs  (Pigg  1991).  This  fish  was  still 
sporadically  collected  from  the  North 
Canadian  River  until  1987.  Several 
collection  attempts  at  15  localities  over 
the  next  2  years  failed  to  capture  any 
Arkansas  River  shiners  (Pigg  1991).  In  . 
1990,  four  specimens  were  collected 
from  the  river  south  of  Turpin,  Beaver 
County,  Oklahoma  (Larson  et  ai  1991; 
Jimmie  Pigg,  Oklahoma  Department  of 
Health,  pers.  comm.,  1993).  Commercial 
bait  dealers  were  observed  flushing  their 
tanks  in  the  vicinity  of  the  site  where 
the  Arkansas  River  shiners  were 
captured  and  may  have  been 
responsible  for  the  unintentional  release 
of  this  species  back  into  the  North 
Canadian  River.  The  species  has  not 


been  captured  from  the  North  Canadian 
River  since  1990  (J.  Pigg,  pers.  comm 
1993). 

Historically,  the  species  occurred  in 
the  Canadian  (South  Canadian)  River 
from  its  confluence  with  the  Arkansas 
River  near  Sallisaw,  Sequoyah  County 
Oklahoma  as  far  upstream  as  the 
Sabinoso  area  in  central  San  Miguel 
County.  New  Mexico  (Pigg  1991. 
Sublette  et  ai  1990).  Construction  and 
operation  of  Ute  and  Conchas  reservoirs 
in  .New  Mexico,  Lake  Meredith  in  Texas 
and  Eufaula  Reservoir  in  Oklahoma 
altered  or  eliminated  sections  of  riverine 
habitat  and  diminished  the  range  of 
Arkansas  River  shiners  w  ilhin  the 
Canadian  River.  Eufaula  Reservoir 
isolated  Canadian  River  populations 
from  the  Arkansas  River  and,  in 
combination  with  Lake  Meredith  and 
Ute  Reservoir,  confined  Arkansas  River 
shiners  to  two  restricted  segments  of  the 
Canadian  River,  one  between  Ute  Dam 
and  the  upper  reaches  of  Lake  Meredith, 
and  the  other  below  Lake  Meredith  to 
the  upper  reaches  of  Eufaula  Reservoir. 
The  reservoirs  function  as  barriers, 
significantly  inhibiting  dis|}ersal  and 
interchange  between  the  two  segments. 
A  non-native  population  of  Arkansas 
River  shiners  has  become  esUbUshed  in 
the  Pecos  River  in  New  Mexico, 
presumably  originating  from  the  release 
of  bait  fish  downstream  of  Sumner  Dam 
in  1978  (Bestgen  et  al.  1989).  The 
species  is  presently  known  to  occupy  a 
portion  of  the  Pecos  River  extending 
from  Ft.  Sumner  to  Carlsbad,  New 
Mexico.  The  largest  populations,  based 
on  the  number  of  fish  collected,  occur 
in  the  vicinity  of  Lake  Arthur  Falls. 
Natural  fiow  patterns  in  the  Pecos  River 
have  been  altered  by  reservoir  releases 
and  irrigation  withdrawals  and  return 
flows.  Flow  regimes  in  the  Pecos  River 
now  mimic  the  intermittent  flows 
formerly  present  within  areas 
historically  supporting  natural 
populations  of  Arkansas  River  shiners, 
and  are  presently  serving  to  maintain 
habitat  and  provide  discharge  pulses 
necessary  for  reproduction  and  survival 
of  this  population  (Bestgen  et  al.  1989). 
As  demand  for  water  increases  in  New 
Mexico,  the  success  of  this  artificial 
population  may  decline  or  the 
population  may  cease  to  exist. 
Protection  of  this  artificial  population 
would  also  conflict  with  efforts  to 
manage  native  fish  populations  in  the 
Pecos  River.  The  Pecos  River  supports 
populations  of  the  federally  threatened 
Pecos  bluntnosa  shiner  {Notropis  simus 
pecosensis]  and  once  supported  the 
proposed  federally  endangered  Rio 
Grande  silvery  minnow  [Hybognathus 
amarus).  The  establishment  of  Arkansas 
River  shiners  in  the  Pecos  River  is  a 
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potential  thre<  t  to  the  Pecos  bluntnose 
shiner  (U.S.  F  sh  and  Wildlife  Service 
1992).  Recove  y  of  the  native  fish  fauna 
of  the  Pecos  R  ver  may  eventually 
require  restorj  tion  of  historic  flow 
conditions  ani  eradication  of 
competitive,  rpn-native  fishes  such  as 
the  Arkansas  1  ^ver  shiner.  Management 
and  recovery  t  fforts  for  the  Pecos 
bluntnose  shii  er  and  other  fish  species 
native  to  the  P  bcos  River  will  focus  on 
the  preservati(  n  of  native  species  to  the 
detriment  of  tl  le  Arkansas  River  shiner 
population.  Li  ;ting  auid  protection  of  the 
Pecos  River  pc  pulation  of  the  Arkansas 
River  shiner  w  ould  conflict  with  the 


preservation  o 
shiner  and  po< 


18. 1985 

(50  FR  37958) 


"  the  Pecos  bluntnose 
sibly  the  Rio  Grande 
silvery  minno'  v.  While  the  Pecos  River 
population  ma  y  be  important  in  efforts 
to  supplement  natural,  native 
populations  w  thin  the  historic  range  of 
the  species,  pr  )tection  of  this  artificial 
population  would  not  improve  the 
status  of  the  A  -kansas  River  shiner 
within  its  hist(  trie  range.  Therefore,  the 
Service  is  not  )roposing  to  list  the 
introduced  po  )ulation  in  the  Pecos 
River. 

The  Arkanst  s  River  shiner  first 
received  listin  ;  consideration  when  the 
species  was  In  :luded  in  the  September 
Revi(  (w  of  Vertebrate  Wildlife 
IS  a  category  2  candidate 
for  listing.  Cati  (gory  2  comprises  taxa  for 
which  information  indicates  that  a 
proposal  to  lisi  as  endangered  oi 
threatened  is  possibly  appropriate,  but 
for  which  cone  lusive  data  on  biological 
vulnerability  a  id  threats  are  not 
currently  available  to  support  proposed 
rules.  A  Januaiy  6.  1989.  revised  Animal 
Notice  of  Revi(  iw  (54  FR  554)  retained 
this  status  for  I  he  Arkansas  River  shiner. 
[Detailed  inforr  nation  on  the  status  of  the 
species  was  fir  »t  provided  to  the  Service 
in  1989  by  Pig  ;  (1989).  Additional 
information  oi  the  status  of  this  species 
was  obtained  t  irough  a  partial  status 
survey  by  Lars)n  et  ai  (1990).  The 
Service  subseq  uently  prepared  a  status 
report  on  this  i  pecies  (U.S.  Fish  and 
Wildlife  Service  1990).  In  the  November 
21.  1991,  Animal  Candidate  Review  for 
Listing  as  End<  ngered  or  Threatened 


Species  (56  Fh 
River  shiner  w 
category  1  cani 
comprises  t 
has  substantia 
biological  vu 
support  propoi 
endangered  or 


58804).  the  Arkansas 
s  reclassified  as  a 
idate.  Categor)'  1 
for  which  the  Service 
information  on 
rability  and  threats  to 
s  to  list  the  taxa  as 
atened.  Additional 


status  survey  l|i  formation  was  provided 
in  Larson  et  aij(1991)  and  Pigg  (1991). 


Summary  of  Factors  ACTecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  "List  of  Endangered  and 
Threatened  Wildlife  and  Plants".  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  the  .Arkansas  River 
basin  population  of  the  Arkansas  River 
shiner  (Notropis  girardi]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  Once 
abundant  and  widely  distributed 
throughout  the  Arkansas  River  basin, 
the  .\rkansas  River  shiner  now  inhabits 
about  20  percent  of  its  historic  range. 
Navigation  unprovements  on  the 
Arkansas  River  by  the  U.S.  Army,  Corps 
of  Engineers  (Corps)  began  in  Arkansas 
in  1832,  4  years  before  Arkansas  gained 
statehood  (Corps  of  Engineers  1989). 
Initially,  construction  projects  generally 
consisted  of  small  improvements,  such 
as  clearing  and  snagging  operations, 
until  passage  of  the  River  and  Harbor 
Act  in  1946  authorized  construction  of 
the  McClellan-Kerr  Navigation  System 
from  the  Mississippi  River  upstream  to 
Catoosa,  Oklahoma.  Project  construction 
began  in  the  1950s  and  intensified 
during  the  1960"s.  Project  segments  from 
the  Mississippi  confluence  upstream  to 
Fort  Smith.  Arkansas,  were  completed 
by  1969.  By  1970.  the  channel  had  been 
extended  up  the  Arkansas  River  as  far 
as  Muskogee,  Oklahoma,  and  was 
essentially  complete.  The  project 
included  numerous  bank  stabilization 
and  channel  rectification  projects,  17 
locks  and  dams  (12  in  Arkansas),  armual 
channel  maintenance,  and  port 
facilities.  Several  of  the  locks  and  dams 
are  multipurpose  facilities,  providing 
peak  power  generation.  The  Corps 
maintains  a  minimum  charmel  depth  of 
3  meters  (m)  (9  feet  (ft))  and  minimum 
width  of  76  m  (250  ft).  These 
modifications  have  eliminated  suitable 
habitat  and  are  presumably  responsible 
for  the  extirpation  of  the  Arkansas  River 
shiner  within  the  State  of  Arkansas  and 
contributed  to  the  decline  of  the  species 
in  Oklahoma.  Buchanan  (1976)  failed  to 
collect  amy  Arkansas  River  shiners  from 
the  Arkansas  River  Navigation  System 
in  Arkansas,  and  fish  collections 
between  1972  and  1988  from  the 
Arkansas  River  near  Ft.  Smith,  Arkansas 
also  failed  to  produce  any  Arkansas 
River  shiner  specimens  (Robison  and 
Buchanan  1986).  Arkansas  River  shiners 


were  last  observed  within  the  Arkansas 
River  downstream  of  Muskogee  in  1985 
(Pigg  1991). 

Numerous  multipurpose 
impoundments,  including  three 
mainstem  reservoirs  on  the  Arkansas 
River  and  four  mainstem  reservoirs  on 
the  Canadian  Rjver.  have  been 
constructed  within  the  Arkansas  River 
Basin.  These  impoundments  have 
inundated,  dewatered,  or  otherwise 
altered  considerable  sections  of  riverine 
habitat  once  inhabited  by  Arkansas 
River  shiners.  Inundation  has 
eliminated  Arkansas  River  shiner 
spavvTiing  habitat,  isolated  populations, 
and  favored  an  increased  abundance  of 
predators.  Water  releases  from 
impoundments  may  be  infrequent  or 
non-existent,  resultiiig  in  dewatering  of 
stream  sections  downstream  of  the 
reservoir.  Where  sufficient  water  is 
released  to  maintain  downstream  flows, 
the  releases  generally  alter  the  natural 
flow  regime  for  considerable  distances 
downstream  of  the  impoundment, 
establishing  a  stream  environment 
unlike  that  which  existed  under  pre- 
impoundment  conditions.  Physical 
changes  resulting  from  altered  flows 
may  include  modifications  to  water 
velocity,  wetted  perimeter  (amount  of 
streambed  exposed  to  water  at  any  given 
flow),  water  depth,  streambed  and  bank 
erosion,  and  suspension  and 
distribution  of  bed  and  bank  sediments. 

In  1952,  the  Arkansas  River  shiner 
was  believed  to  inhabit  the  entire 
Arkansas  mainstem  in  Kansas,  but  was 
already  suspected  to  be  declining  due  to 
the  construction  of  John  Martin 
Reserv  oir  10  years  earlier  on  the 
Arkansas  River  in  Bent  County, 
Colorado  (Cross  et  al.  1985).  By  1960, 
the  species  had  disappeared  from  the 
Arkansas  River  mainstem  west  of 
Wichita,  Kansas,  and  was  absent  from 
the  entire  Kansas  portion  of  the 
Arkansas  mainstem  by  1983  fCross  et  al 
1985). 

Arkansas  River  shiners  were 
apparently  abundant  in  the  Arkansas 
River  near  Tulsa,  Oklahoma,  prior  to 
construction  of  Ke>'stone  Reservoir  in 
1964  (Pigg  1991).  Following  the 
addition  of  hydropower  at  Keystone 
Dam  in  1968,  the  resultant  flow 
alterations  severely  depleted  Arkansas 
River  shiner  populations.  The  Arkansas 
river  shiner  was  last  observed  from  the 
sectionof  the  Arkansas  River  between 
Keystone  Reservoir  and  Muskogee, 
Oklahoma,  in  1982.  Kaw  Reservoir, 
another  Arkansas  River  mainstem 
impoundment,  located  upstream  of 
Keystone  Reservoir,  became  operational 
in  1976.  In  1989.  hydropower  was 
added  to  Kaw  Dam.  Shiners  were  last 
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observed  downstream  of  Kaw  Reservoir 
in  1986  (Larson  et  al.  1991,  Pigg  1991). 

On  the  Canadian  River,  Lake  Meredith 
and  Eufaula  Reservoir  have  impacted 
the  Arkansas  River  shiner.  Prior  to 
completion  of  Eufaula  Reservoir, 
Arkansas  River  shiners  were  abundant 
in  the  Canadian  River  between  the 
proposed  dam  site  and  the  Arkansas 
River  (Pigg  1991).  Arkansas  River 
shiners  have  not  been  collected  from 
this  reach  of  the  Canadian  River  since 
the  reservoir  became  operational  in 
1964.  The  disappearance  of  Arkansas 
River  shiners  below  Eufaula  Reservoir 
has  been  attributed  to  rapid  water  level 
fluctuations  occurring  during 
hydropower  generation  and  altered 
conditions  favoring  an  abundant 
predatory  fish  population  (Pigg  1991). 
Lake  Meredith  was  constructed  by  the 
Bureau  of  Reclamation  in  1965  and 
conservThon  storage  is  presently 
manage;!  by  the  Canadian  River 
Municipal  Water  Authority.  Releases 
from  Lake  Meredith  are  infrequent  to 
non-existent  (WilHams  and  Wolman 
1984)  and  have  considerably  altered 
flows  in  the  Canadian  River 
downstream  of  the  reservoir. 
Historically,  discharge  at  Canadian, 
Texas,  located  121  kilometers  (km)  (75 
miles  (mi))  below  Lake  Meredith, 
averaged  15.5  cubic  meters  per  second 
(549  cubic  f\  per  second  (cfs));  however, 
following  completion  of  the  reservoir, 
annual  discharge  has  averaged  only  2.5 
cubic  meters  per  second  (87.7  cfs) 
(Buckner  et  al.  1985).  Principal  sources 
of  water  to  the  Canadian  River  below 
Lake  Meredith  are  sewage  effluent, 
tributary  inflow,  and  groundwater 
emergence. 

Reduced  flows  below  Lake  Meredith 
have  considerably  altered  the 
morphology  of  the  Canadian  River  and 
have  reduced  the  extent  of  suitable 
habitat  for  Arkansas  River  shiners. 
Stinnett  et  al.  (1988)  examined  a  370  km 
(230  mi)  stretch  of  the  Canadian  River 
and  associated  floodplain  72,843 
hectares  (179,995  acres)  between  the 
western  Oklahoma  border  and  the 
western  Pottawatomie  County  line  near 
Norman,  Oklahoma.  Quantification  of 
wetland  areas  between  1955  and  1984 
revealed  that  the  amount  of  riverine 
wetlands  (shoreline  and  open  water) 
had  decreased  by  about  50  percent. 
Sandbar  acreage  alone  had  been  reduced 
by  54  percent.  Wetland  and  associated 
floodplain  changes  were  principally  the 
result  of  hydrological  modifications  due 
to  the  influence  of  Lake  Meredith 
(Stinnett  et  al.  1988).  The  lack  of 
significant  scouring  flows  permitted  the 
encroachment  of  vegetation  within  the 
channel,  reducing  channel  width  by 
almost  50  percent  since  1955.  Although 


Arkansas  River  shiners  persist  in  the 
Canadian  River  downsfream  of  Lake 
Meredith,  the  reduction  in  available 
habitat  has  likely  suppressed  shiner 
populations.  Habitat  alterations 
associated  with  reduced  flows 
dovrastream  of  Lake  Meredith  are 
considered  to  be  a  significant,  ongoing 
threat  to  the  continued  existence  of  the 
Arkansas  River  shiner  within  the 
Canadi.in  River. 

Other  mainstem  impoundments 
within  the  historic  range  of  Arkansas 
River  shiner  include  Ute  and  Conchas 
reservoirs  on  the  upper  Canadian  River, 
Optima  and  Canton  reservoirs  on  the 
North  Canadian  River,  and  Great  Salt 
Plains  Reservoir  on  the  Salt  Fork  of  the 
Arkansas  River.  Arkansas  River  shiner 
populations  persist  only  below  Ute 
Reservoir  (Larson  et  al.  1991,  Pigg 
1991). 

Groundwater  is  an  extremely 
important  source  of  water  ii.  nestcm 
Oklahoma,  western  Kansas,  and  the 
Texas  panhandle  (Stoner  1985,  Texas 
Department  of  Water  Resources  1984, 
Oklahoma  Water  Resources  Board  1980, 
1990).  Withdrawals  from  western 
Oklahoma  aquifers  account  for  about  80 
percent  of  the  State's  total  groundwater 
usage  (Oklahoma  Water  Resources 
Board  1990).  Irrigation  of  croplands  has 
diverted  surface  water  and  lowered 
groundwater  tables  throughout 
southwestern  Kansas  and  northwestern 
Oklahoma.  Water  tables  receded  from  3 
m  (10  ft)  to  more  than  30  m  (100  ft)  over 
much  of  southwestern  Kansas  during 
the  period  from,1950  to  1975  (Cross  et 
al.  1983).  Between  1955  and  1980, 
declines  in  water  levels  by  as  much  as 
31m  (102  ft)  have  been  recorded  in  the 
Ogallala  Aquifer  in  Oklahoma 
(Oklahoma  Water  Resources  Board 
1980).  In  1960,  there  were  about  400 
groundwater  wells  in  the  Oklahoma 
panhandle;  by  1965  the  number  had 
risen  to  975;  and  in  1974,  the  number 
of  wells  had  risen  to  2,067  (Oklahoma 
Water  Resources  Board  1980).  By  1988, 
there  were  an  estimated  3,200  high 
capacity  wells  overlying  the  Ogallala 
Aquifer  in  western  Oklahoma  alone 
(Oklahoma  Water  Resources  Board 
1990).  At  present,  rainfall  and  runoff 
contribute  little  recharge  to  the 
underlying  aquifers.  In  Texas, 
withdrawals  of  groundwater  in  the 
Canadian  River  Basin  were  as  much  as 
33  times  higher  than  the  annual  natural 
recharge  in  1980,  and  irrigation  return 
flows  in  the  Basin  are  negligible  (Texas 
Department  of  Water  Resources  1984). 
When  groundwater  is  pumped  faster 
than  it  is  restored,  water  tables  drop, 
channel  seepage  ceases,  and  streams 
cease  to  flow.  Under  these  conditions, 
suitable  habitat  to  support  Arkansas 


River  shiner  populations  is  non- 
existent. 

Surface  v\'ater  withdrawals  constitute 
a  small  percentage  of  the  total  water 
used  within  the  western  sections  of  the 
historic  range  of  the  Arkansas  River 
shiner,  primarily  because  of  the  limited 
number  of  impoundments  and  elevated 
levels  of  chlorides.  However,  natural 
flows  in  the  Cimarron  River  upstream  of 
Waynoka,  Oklahoma,  are  affected  by 
several  diversions  for  inigation. 
Dewatering  and  reduced  base  flows 
because  of  groundwater  and  surface 
water  withdrawals  is  considered  a 
significant,  ongoing  threat  to  the 
Arkansas  River  shiner  in  southwestern 
Kansas,  northwestern  Oklahoma  and  the 
Texas  panhandle  (Larson  et  al.  1991. 
Cross  et  al.  1985). 

Water  quality  in  the  Canadian  River 
in  Texas  generally  declines  as  the  river 
flows  eastward.  The  Canadian  Wver 
traverses  oil  and  gas  producing  areas 
and  receives  municipal  sewage  effluent 
and  manufacturing  return  flows,  all  of 
which  degrade  water  quahty  (Texas 
Department  of  Water  Resources  1984). 
Water  quality  degradation  is  believed  to 
have  suppressed  Arkansas  River  shiner 
populations  within  affected  reaches  of 
the  Canadian  River.  Water  quality 
within  the  Canadian  River  begins  to 
improve  as  the  river  flows  through  the 
sparsely  populated  counties  in  western 
Oklahoma.  Poor  water  quality  in  the 
North  Canadian  River  near  Oklahoma 
City  and  in  the  Arkansas  River  at  Tulsa 
are  also  believed  to  have  contributed  to 
localized  declines  in  Arkansas  River 
shiner  populations.  The  North  Canadian 
River  from  western  Oklahoma  City 
downstream  to  Eufaula  Reservoir  is 
considered  to  be  the  most  nutrient- 
enriched  stream  in  Oklahoma  (Pigg  et  al. 
1992).  The  Arkansas  River  shiner  has 
not  been  found  in  this  section  of  the 
North  Canadian  River  since  1975  (Pigg 
1991). 

The  proposed  Lake  Meredith  Salinity 
Control  Project  is  designed  to  control 
brine  seeping  into  the  Canadian  River 
from  a  brine  aquifer  in  New  Mexico. 
The  project  could  have  an  effect  on  the 
quajitily  and  quality  of  flow  in  the 
Canadian  River  between  Ute  Dam  near 
Logan,  New  Mexico  and  Lake  Meredith 
in  Texas.  The  impacts  of  this  project  on 
Arkansas  River  shiner  populations  have 
not  yet  been  determined.  Arkansas  River 
shiner  populations  in  this  219  km  (136 
mi)  reach  of  the  Canadian  River  are 
isolated  from  other  populations  by  Ute 
and  Meredith  reservoirs.  Flow 
reductions  in  this  reach  could  severely 
deplete,  or  possibly  extirpate,  these 
populations. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
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purposes.  Th  lugh  not  selectively 
harvested  as  1 1  bait  species,  the 
inadvertent  c  jUection  of  Arkansas^  River 
shiners  durin  5  harvest  of  commercial 
bait  species  r  ay  limit  population 
growth.  Whil  J  some  harvest  of  bait  ~ 
species,  eithe  r  for  commercial  or 
personal  con<  umptive  uses,  occurs  in 
New  Mexico  i  ind  Texas,  the  greatest 
threat  to  Arka  nsas  River  shiner  from 
overutilizatio  1  occurs  in  the  State  of 
Oklahoma. 

In  1985,  th<  Cimarron  and  South 
Canadian  rive  rs  produced  over  55 
percent  of  the  bait  fish  harvested  in 
Oklahoma,  pr  aviding  over  20,846 
kilograms  (kg  (45,958  pounds  (lbs))  of 
fish  (Peterson  1986).  Plains  minnow 
[Hybognathui  placidus),  which  may 
reach  total  lei  gths  of  127  mm  (5  in),  was 
the  primary  s  lecies  reported  harvested 
by  the  commt  rcial  minnow  dealers.  In 
1991,  the  Cimarron  and  South  Canadian 
rivers  produo  »d  over  50  percent  of  the 
bait  fish  harvested  in  Oklahoma, 
providing  ovejr  25,118  kg  (55.376  lbs)  of 
fish  (Peterson  1992).  Plains  minnow  was 
again  reported  to  be  the  primary  species 
harvested.  Alftiough  the  percent  of  the 
total  poundag  s  harvested  from  the 
Cimarron  and  South  Canadian  rivers  has 
declined  sligli  tly  since  1985.  the 
amount,  by  w  ;ight,  of  fish  harvested  has 
increased  by  <  iver  20  percent.  Within  the 
last  10  years  ( 1980-81  to  1991),  the 
percent  of  the  total  harvest  taken  from 
the  South  Can  adian  and  Cimarron  rivers 
has  varied  fro  n  67  percent  in  1982 
(Peterson  and  Weeks  1983)  to  46  percent 
in  1989  (Larsc  n  et  al.  1991).  The  amount 
of  fish  taken  \  aried  ftt)m  over  37,762  kg 
(83,252  lbs)  ix  1982  to  19,147  kg  (42,213 
lbs)  in  1989. 1  he  lists  of  species 
harvested  did  not  include  Arkansas 
River  shiners. 

Larson  etai  (1991)  reported  that  there 
is  no  evidence  that  the  species  has  been 
adversely  affe  :ted  by  the  commercial 
harvest  of  bail  fish.  The  reported 
capture  of  pre  iominantly  large  species 
(plains  minnaivs)  and  the  continued 
existence  of  tl  e  Arkansas  River  shiner 
in  the  South  C  anadian  River,  the 
drainage  supf  orting  the  majority  of  the 
harvest,  was  t  le  primary  evidence  used 
in  arriving  at  1  his  conclusion.  Larson  et 
al.  (1991)  sugj  ested  that  slender-bodied 
fishes  such  as  the  Arkansas  River  shiner 
would  constit  jte  only  a  small 
percentage  of  he  commercial  harvest, 
assuming  the  :ommercial  bait  industry 
used  large-me  ih  seines  as  the  major 
mode  of  captu  re.  However,  other 
evidence  indii  :ates  that  the  Arkansas 
River  shiner,  ikrhile  perhaps  not  a  highly 
sought  comm(  rcial  species,  is  being 
affected  by  th(  commercial  bait 
industry. 


The  rapid  establishment  of  the 
Arkansas  River  shiner  in  the  Pecos 
River,  presumably  from  the  release  of 
bait  fish,  indicates  that  a  large  number 
of  fish  were  released  in  a  single  event. 
Otherwise,  if  Arkansas  River  shiners 
occur  only  occasionally  in  the 
commercial  harvest,  several  releases 
over  a  short  period  of  time  would  be 
required  to  ensure  that  a  large  enough 
population  existed  to  facilitate  natural 
reproduction.  In  either  instance,  the 
evidence  would  indicate  that  shiners 
may  occasionally  occur  in  commercial 
catches  in  fairly  large  numbers.  The 
capture  of  four  individuals  in  the  North 
Canadian  River  in  1990  also  suggests 
that  Arkansas  River  shiners  are 
occasionally  being  harvested  by 
commercial  bait  dealers. 

Lists  of  fish  species  reported  captured 
by  commercial  bait  dealers  are  not 
always  accurate  and  likely  fail  to  report 
the  capture  of  Arkansas  River  shiners. 
Based  on  the  large  percentage  of  golden 
shiners  [Notemigonus  crysoleucas] 
reported  captured  by  commercial  bait 
dealers  in  1989.  Larson  et  al.  (1991) 
believed  the  list  to  be  suspect,  since  no 
locality  was  encountered  in  their 
collections  where  golden  shiners 
comprised  such  a  high  proportion.  In 
1982,  Peterson  and  Weeks  (1983),  stated 
that  the  river  shiner  [Notropis  blennius) 
was  the  primary  species  hajvested  by 
commercial  bait  dealers  in  the  seven 
river  drainages  for  which  they  had  data 
(South  Canadian,  North  Canadian.  Red, 
Salt  Fork  of  Red.  North  Fork  of  Red,  Salt 
Fork  of  Arkansas,  and  Cimarron  rivers). 
However,  the  river  shiner  has  not  been 
recorded  from  the  South  Canadian, 
North  Canadian.  Salt  Fork  of  Red,  or 
North  Fork  of  Red  rivers  (Miller  and 
Robison  1973).  Larson  et  al.  (1991),  in 
their  survey  for  Arkansas  River  shiners, 
also  did  not  report  capturing  a  single 
river  shiner  from  128  sampling  localities 
within  the  Arkansas  River  basin. 

Information  provided  by  the 
commercial  bait  industry  cannot 
reliably  be  used  as  evidence  to  suggest 
that  commercial  bait  harvest  is  not 
impacting  Arkansas  River  shiner 
populations.  The  sheer  numbers  of  fish 
collected  from  the  South  Canadian  River 
would  imply  that  Arkansas  River 
shiners  could  constitute  a  considerable 
percentage  of  the  by-catch  taken  during 
commercial  harvest.  Whilelhere  is  no 
conclusive  evidence  to  suggest  that 
commercial  harvest  has  contributed  to 
the  decline  of  the  Arkansas  River  shiner, 
take  of  this  species  during  commercial 
bait  harvest  may  be  significant  and 
suggests  that  the  effect  of  this  factor 
warrants  further  investigation. 

C.  Disease  or  predation.  No  studies 
have  been  conducted  on  the  impact  of 


disease  or  predation  upon  the  Arkansas 
River  shiner;  therefore,  the  significance 
of  these  threats  upon  existing 
populations  is  unknown.  There  is  no 
direct  evidence  to  suggest  that  disease 
threatens  the  continued  existence  of  the 
species.  Disease  is  not  likely  to  be  a 
significant  threat  except  under  certain 
habitat  conditions,  such  as  crowding 
during  periods  of  reduced  flows,  or 
episodes  of  poor  water  quahty.  such  as 
low  dissolved  oxygen  or  elevated 
nutrient  levels.  IJuring  these  events, 
stress  reduces  resistance  to  pathogens 
and  disease  outbreaks  may  occur. 
Parasites  and  bacterial  and  viral  agents 
are  generally  the  most  common  causes 
of  mortality.  Lesions  caused  by  injuries, 
bacterial  infections,  and  parasites  often 
become  the  sites  of  secondary  fungal 
infections. 

Some  predation  of  Arkansas  River 
shiners  by  largemouth  bass  [Micropterus 
salmoides).  green  sunfish  (Lepomis 
cyanellus),  channel  catfish  Uctalunis 
punctatus),  and  other  species 
undoubtedly  occurs,  but  the  extent  is 
unknown.  Plains  fishes  have  evolved 
under  adverse  conditions  of  widely 
fluctuating,  often  intermittent  flows, 
high  summer  temperatures,  high  rates  of 
evaporation,  and  high  concentrations  of 
dissolved  soUds.  These  conditions  are 
not  favored  by  most  large  predaceous 
fish  and  tend  to  preclude  existence  of 
significant  populations  of  these  species. 
However,  alteration  of  historic  flow 
regimes  and  construction  of  reservoirs 
have  created  favorable  conditions  for 
some  predatory  species  such  as  white 
bass  (Aforone  chrysops]  and  striped  bass 
(M.  saxatilis).  State  and  Federal  fish  and 
wildlife  management  agencies,  through 
efforts  to  develop  sport  fisheries  in  these 
reservoirs,  have  facilitated  the 
expansion  of  some  predatory  species. 
The  impact  of  predation  is  likely  to  be 
localized  and  insignificant,  particularly 
where  habitat  conditions  upstream  of 
mainstem  reservoirs  are  not  favorable  to 
the  long-term  establishment  of  large 
populations  of  predatory  fish. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
Kansas  lists  the  Arkansas  River  shiner 
as  a  State  endangered  species.  The 
Kansas  Department  of  Wildhfe  and 
Parks  has  designated  portions  of  the 
mainstem  Cimarron,  Arkansas,  South 
Fork  Ninnescah.  and  Ninnescah  rivers 
as  critical  habitat  for  the  shiner  (Vernon 
Tabor.  U.S.  Fish  and  Wildlife  Service. 
Kansas  State  Office,  pers.  comm..  1993), 
A  permit  is  also  required  for  public 
actions  that  have  the  potential  to 
destroy  listed  individuals  or  their 
critical  habitat.  Subject  activities 
include  any  publicly  funded  or  State  or 
federally  assisted  action,  or  any  action 
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requiring  a  permit  from  any  other  State 
or  Federal  agency.  Violation  of  the 
permit  constitutes  an  unlawful  taking,  a 
Class  A  misdemeanor,  and  is  punishable 
by  a  maximum  fine  of  $2,500  and 
confinement  for  a  period  not  to  exceed 
one  year  (V.  Tabor,  pers,  comm..  1993). 
Kansas  does  not  permit  the  commercial 
harvest  of  bait  fish  from  rivers  and 
streams  within  the  State. 

The  State  of  New  Mexico  lists  the 
Arkansas  River  shiner  as  a  State 
endangered  species.  This  listing 
prohibits  the  taking  of  the  Arkansas 
River  shiner  without  a  valid  scientific 
collecting  permit  but  does  not  provide 
habitat  protection.  The  State  of 
Oklahoma  lists  the  Arkansas  River 
shiner  as  a  State  threatened  species,  but, 
as  in  New  Mexico,  this  listing  does  not 
provide  habitat  protection.  The  States  of 
Arkansas  and  Texas  provide  no  special 
protection  for  the  species  or  its  habitat. 

While  Kansas,  New  Mexico,  and 
Oklahoma  protect  the  Arkansas  River 
shiner  from  take  and/or  possession,  only 
Kansas  addresses  the  problem  of  habitat 
destruction  or  modification.  None  of  the 
States  provide  significant  protection 
from  the  potential  introduction  of 
competitive  species.  Listing  under  the 
Act  would  provide  additional  protection 
and  encourage  active  management 
through  "Available  Conservation 
Measures"  discussed  below. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
overall  trend  in  the  status  of  this  species 
is  characterized  by  dramatic  declines  in 
numbers  and  distribution.  The  apparent 
isolation  of  self-sustaining  populations 
of  Arkansas  River  shiners  to  one  river 
system  renders  the  remaining 
populations  extremely  vulnerable  to  any 
natural  or  manmade  factors  that  might 
further  reduce-population  size.  The 
occurrence  of  a  single,  catastrophic 
event,  such  as  the  introduction  of 
competitive  species,  or  a  prolonged 
period  of  low  or  no  flow,  would 
significantly  increa.se  the  likelihood  of 
extinction. 

The  introduction  and  establishment  of 
the  Red  River  shiner,  a  species  endemic 
to  the  Red  River  Drainage,  into  the 
Cimarron  River  in  Oklahoma  and 
Kansas  has  had  a  detrimental  effect  on 
the  Arkansas  River  shiner  (Cross  et  al. 
1983,  Felley  and  Cothran  1981).  The 
Red  River  shiner  was  first  recorded  from 
the  Cimarron  River  in  1976  (Marshall 
1978).  The  Red  River  shiner  has  since 
colonized  the  Cimarron  River  and 
frequently  may  be  a  dominant 
component  of  the  fish  community 
(Cross  et  al.  1983,  Felley  and  Cothran 
1981).  The  morphological 
characteristics,  population  size,  and 
ecological  preferences  exhibited  by  the 


Red  River  shiner  suggest  that 
competition  for  food  and  other  essential 
life  requisites  occurs  with  Arkansas 
River  shiners  (Cross  et  al.  1983,  Felley 
and  Cothran  1981).  The  unintentional 
release  of  Red  River  shiners,  or  other 
potential  competitors,  into  the  Canadian 
River  by  anglers  or  the  commercial  bait 
industry'  is  a  potentially  serious  threat 
and  could  lead  to  decimation  or 
extirpation  of  the  remaining  natural 
Arkansas  River  shiner  populations. 

The  limited  occurrence  of  Red  River 
pupfish  [dyprinodon  nibrofluviatilis]  in 
the  Canadian  River  drainage  since  1969 
(Pigg  et  al.  1984)  indicates  that  the 
release  of  at  least  one  Red  River 
endemic  has  already  occurred  in  this 
drainage.  While  the  introduction  of  non- 
native  fish  does  not  fully  account  for  the 
disappearance  of  Arkansas  River 
shiners,  particularly  outside  of  the 
Cimarron  Ri\  er,  competition  with 
introduced  species  can  have  a 
significant  adverse  impact  on  Arkansas   . 
River  shiner  populations. 

The  reprotfuctive  characteristics  and 
specialized  spawning  and  early  life- 
history  requirements  of  this  species 
intensify  the  effects  of  certain  natural  or 
manmade  factors,  such  as  drought. 
Successful  reproduction  of  the  Arkansas 
River  shiner  appears  to  require  precise 
flow  conditions  conducive  to  breeding 
and  embryonic  development.  Spawming 
is  triggered,  in  part,  by  abrupt  increases 
in  stream  flow  during  the  late  spring  or 
summer  (Cross  et  al.  1983.  Moore  1944). 
Stream  flows  favorable  to  spawning 
must  be  sustained  over  at  least  a  24  hour 
period  to  ensure  complete  embryonic 
and  larval  development.  As  discussed 
under  Factor  A,  suitable  habitat 
conditions  are  becoming  scarce  and 
where  conditions  are  not  favorable, 
rapid  population  declines  have 
occurred. 

Declining  populations  of  the  Arkansas 
River  shiner  may  also  be  due  to  poor 
survival  of  juveniles.  Bestgen  et  al. 
(1989)  observed  that  spawning  in 
Arkansas  River  shiners  appeared  to  be 
primarily  limited  to  age  class  I 
individuals,  based  on  an  absence  of  age 
class  I  and  older  fish  horn  collections 
made  after  the  spavkming  period.  The 
apparent  extremely  high  post-spawning 
mortality  observed  in  Arkansas  River 
shiner  populations  in  the  Pecos  River 
suggests  that  the  reproductive 
contribution  of  individuals  in  age  class 
II  or  older  is  very  limited.  Thus,  the 
continued  existence  of  Arkansas  River 
shiner  populations  may  be  almost 
entirely  dependent  upon  successful 
annual  reproduction  and  subsequent 
recruitment  of  age  class  0  (juvenile) 
individuals  into  the  population.  The 
loss  of  a  single  reproductive  event/cycle 


would  seriously  reduce  recruitment, 
and  possibly  lead  to  localized 
extinctions.  The  fragmentation  of 
Arkansas  River  shiner  habitat  by 
impoundments  intensifies  the  effects  of 
failed  reproduction  by  hindering 
repopulation  following  rapid  declines  or 
localized  extinctions. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Arkansas 
River  basin  population  of  the  Arkansas 
River  shiner  as  endangered.  Endangered 
status,  which  means  that  the  species  is 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range,  is 
appropriate  for  the  Arkansas  River 
shiner  because  of  its  significantly 
reduced  range,  including  the  apparent 
extirpation  of  the  shiner  in  Arkansas, 
Kansas,  and  throughout  much  of  its 
historic  range  in  Oklahoma.  Threatened 
status  does  not  appear  appropriate 
considering  the  extent  of  the  species' 
population  decline  and  the  vulnerability 
of  the  remaining  populations. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary  propose 
critical  habitat  at  the  time  the  species  is 
proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  determinable  for  this  species. 
The  Service's  regulations  (50  CFR 
424.12(a)(2))  state  that  critical  habitat  is 
not  detenninable  if  information 
sufficient  to  perform  required  analyses 
of  the  impacts  of  the  designation  is 
lacking  or  if  the  biological  needs  of  the 
species  are  not  sufficiently  well  known 
to  permit  identification  of  an  euea  as 
critical  habitat. 

Arkansas  River  shiners  occur  at 
scattered  locations  throughout  the 
Canadian  River.  Specific  habitat 
featiu^s,  such  as  substrate  composition, 
water  depths,  and  water  velocities, 
preferred  by  Arkansas  River  shiners  are 
unknown  and  data  explaining  the 
distribution  and  abundance  of  Arkansas 
River  shiners  within  a  given  segment  of 
stream  are  lacking.  Without  this 
information,  designation  of  critical 
habitat  is  not  possible  because  the 
Service  cannot  adequately  determine 
the  precise  constituent  elements  within 
specific  areas  that  are  essential  to  the 
survival  and  recovery  of  the  Arkansas 
River  shiner.  The  Service  has  initiated 
studies,  funded  under  the  provisions  of 
Section  6(d)  of  the  Act,  which  will 
determine  and  characterize  the  specific 
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consider  the  Arkansas  River  sbiner  in 
the  registration  of  pesticides,  adoption 
of  water  quality  criteria,  and  other 
pollution  control  programs.  The  U.S. 
Department  of  Transportation,  Federal 
Highway  Administration,  will  consider 
the  effects  of  bridge  and  road 
construction  at  locations  where  known 
habitat  may  be  impacted.  The  U.S. 
Department  of  Agriculture,  Soil 
Conservation  .Service,  will  be  required 
to  consider  the  effects  of  structures 
installed  under  the  Watershed 
Protection  and  Floodwater  Prevention 
program.  The  U.S.  Forest  Service's 
management  actions  on  the  Cimarron 
and  Kiowa  National  Grasslands  may 
also  require  Section  7  consultation. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect, 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
cormection  with  otherwise  lawful 
activities. 

Requests  for  copies  of  the  regulations 
regarding  listed  wildlife  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  1306.  Albuquerque, 
New  Mexico,  87103  (505/766-2914)  and 
fax  (505/766-8063). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 


(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species;    - 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the    ^ 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act;  .        ~ 

"{3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  pubhc  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  Field 
Supervisor,  Tulsa,  Oklahoma  (see 
ADDRESSES  above). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  cormection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Acccrrdingly,  it  is  hereby  proposed  to 
amend  part  1 7,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below; 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  US  C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
623. 100  Stat  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following.  In  alphabetical 
order  under  "FISHES."  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  1 7. 1 1    Endangered  and  threatened 
wildlife. 


(h)*  • 
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Common  name 


FiSHes 


Shiner, 
River. 


Arkan^  as 


Dated:  July  14, 1994 
Mollie  H.  Bea«ie, 
Director,  Fish 
IFR  Doc.  94-11924 
BBiIng  Cod*  4310  «S-p 
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ofJOCIOS 


Scientific  name 


Vertetxate  popu- 
Historic  range  lation  where  endan-      Status      When  listed 

gered  or  threatened 


Criticat 
habitat 


Special 
rules 


Ktotfopis  girardi U.S.A.  (AR.  KS,  1^,     Arkansas  River 

OK.TX).  basin  (AR.KS. 

NM,  OK,  TX). 


NA 


NA 


I  md  Wildlife  Service. 

Filed  8-2-94;  8:45  am] 


DEPARTMEIIT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

[Docket  No.  9^  0685-4185;  1.0.  072994A] 

R«N0648-AQ74 

Endangered  and  Threatened  Species; 
Proposed  Endangered  Status  for  North 
and  South  Umpqua  River  Cutthroat 
Trout  In  Oregon 

AGENCY:  Nati  inal  Marine  Fisheries 
Service  (NM'  'S).  National  Oceanic  and 


Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  In  dociunent  94-16577. 
published  on  July  8, 1994,  (59  PR 
35089),  NMFS  issued  a  proposed  rule  to 
list  the  Umpqua  River  cutthroat  trout 
(Oncorhynchus  clarki)  as  endangered 
under  the  Endangered  Species  Act  of 
1973  (ESA).  A  30-day  period  for 
requesting  a  public  hearing  was 
published  as  ending  on  August  8, 1994. 
The  correct  period  for  requesting  a 
public  hearing  is  45  days  from  the  date 
of  publication;  therefore,  the  correct 
ending  date  is  August  22, 1994. 
DATES:  Requests  for  a  public  hearing 
must  be  received  by  August  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  Environmental  and 
Technical  Services  Division,  NMFS, 
Portland,  OR  (503/230-5430)  or  Marta 


Nammack,  Protected  Species 
Management  Division,  NMFS,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910  (301/713-2322). 

Dated:  July  28, 1994. 
Gary  C.  Matlock. 

Program  Management  Officer,  National  - 

Marine  Fisheries  Service. 

IFR  Doc.  94-18814  Filed  8-02-94;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  niles  that  are  appl<cat>te  to  the 
public.  Notices  of  hearings  arxl  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  29, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
-  following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  D.C.  20250,  (202) 
690-2118. 

Extension 

•  Federal  Crop  Insurance  Corporation 
Contract  Changes 

FCI-12-A 
On  occasion 

Individuals  or  households;  Farms; 
40,362  responses;  30,272  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Underwriting  Questionnaire  (Container 

Stock  Only);  Nursery 
Container  Report;  and  Nursery  Crop 

Insurance  Inventory 
FCI-544;  FCI-545;  and  FCI-546 
On  occasion 


individuals  or  households;  Farms;  150 

responses;  625  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Actual  Production  History  Review 

Report 
FCI-19-A  (APH) 
On  occasion 

Individuals  or  households:  Farms;  400 

responses;  400  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Waiver  To  Transfer  Segregation  II  and 

III — Peanuts  To  Quota  Loan 
FCI-513 
On  occasion 

Individuals  or  households;  Farms;  3,000 

responses;  750  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Certification  Form 

FCI-73 

On  occasion 

Individuals  or  households;  Farms;  1.000 

responses;  2.000  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Reduction  and  Yield  Report 
FCI-19-A  (APH) 

On  occasion 

Individuals  or  households;  Farms; 
200,000  responses;  50,000  hours 
Bonnie  L.  Hart  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Pre- Acceptance  Perennial  Crop 

Inspection  Report 
FCI-12-P 
On  occasion 
Individuals  or  households;  Farms:  2,200 

responses;  2,200  hours 
Bonnie  L.  Hart  (202)  254-8393 

New  Collection 

•  Food  and  Nutrition  Service 

Early  Childhood  and  Child  Care  Study 
One-time  only 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions  12,718; 
responses;  11,959  hours 

Jeffrey  M.  Wilde  (703)  305-2116 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  94-18883  Filed  8-2-94;  8:45  ami 
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Office  of  the  Secretary 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949,  as  Amended, 
in  Fiscal  Year  1994 

agency:  Office  of  the  Secretary. 
ACTION:  Notice. 

summary:  This  Notice  sets  forth  the 
determination  that  the  quantity  of 
nonfat  dry  milk  made  available  for 
donation  overseas  under  section  416(b) 
of  the  Agricultural  Act  of  1949,  as 
amended,  during  fiscal  year  1994  is 
reduced  to  1,500  metric  tons. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Chambliss.  Director.  Program 
Analysis  Division.  Office  of  the  General 
Sales  Manager,  FAS,  USDA,  (202)  720- 
3573. 

SUPPLEMENTARY  INFORMATiON:  It  has 
previously  been  determined  that  60.000 
metric  tons  of  butter/butteroil  and 
10,000  metric  tons  of  nonfat  dry  milk 
were  available  for  donation  under 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1994. 

On  December  30,  1993,  it  was 
determined  that  100,000  metric  tons  of 
com  and  30,000  metric  tons  of  sorghum 
may  be  made  available  for  donation 
under  section  416(b)  during  fiscal  year 
1994.  The  purpose  of  this  Notice  is  to 
inform  the  public  that  the  previous 
determination  regarding  the  quantity  of 
nonfat  dry  milk  available  for  donation 
under  section  416(b)  of  the  Agricultural 
Act  of  1949,  as  amended,  during  fiscal 
year  1994  is  reduced  to  1,500  metric 
tons. 

Determination 

Accordingly,  a  total  of  130,000  metric 
tons  of  grain  and  61,500  metric  tons  of 
dairy*  products  may  be  made  available 
fof  donation  overseas  under  section 
416(b)  of  the  .•\gricultural  Act  of  1949, 
as  amended  in  fiscal  year  1994.  The 
total  kinds  and  quantities  of 
commodities  that  may  be  made 
available  for  donation  are  as  follows: 


Commodity 

Quantity 

(metric 

tons) 

Grains: 
Com  

100D00 

Sorghum 

30.000 

39542 


CommxJity 


Total 

Dairy  Prcxlucts: 
Butter/Butteroil 
Nonfat  Dry  Milk 

Total 
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Ouanlfty 
(metric 

tOfW) 


130.000 

60.000 
1,500 


61.500 


metric  tons  must  be  butter, 
ikton,  D.C.  this  25th  day  of 


'At  least  34.00C 

Done  at  Washi 
June  1994. 
Mike  Espy, 

Secntaty  of  AgriciiltUTe. 
(FR  Doc.  94-1887 1  Filed  8-2-94;  8:45  am] 
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Privacy  Act  of  1 974:  Computer 
Matching  Progmm  for  th«  Disqualified 
Recipient  SubsVstem — U.S. 
Department  of  Agricutture  and  State 
Welfare  Agenda  Administering  the 
Food  Stamp  Pr^ram 

agency:  Office  ^i  the  Secretary.  USDA. 
ACTION:  Third  N  atice  of  Computer 
Matching  Progn  ms  for  the  Disqualified 
Recipient  Subsji  stem — U.S.  Department 
of  Agriculture  and  State  welfare 
agencies  admini  stering  the  Food  Stamp 
P^gram. 


I  Jul 


(ifl 


suiyniARY:  On 

33246)  and  agai^ 
1993,  {58FR62(i34) 
Nutrition  Serviqe 
Department  of 
provided  notice 
a  computer  matching 
50  States  as  wel 
Columbia,  Guam 
Islands.  Not  all 
prepared  to  partli 
matching  progra  m 
only  those  28  Stptes 
computer  mate! 
included  under 
second  notice 
participation  of 
This  third  notic 
participation  of 
in  the  computer 
Included  are  the 
Maine,  Massach 
Missouri,  Montiina 
Rhode  Island,  S(  i 
Utah. 

The  matching 
State  agencies  tc 
periods  of  disqu  il 
participation  in 
Program  for  i 
violations.  To  a 
periods  of  disqu 
agencies  will  nidtch 
recently  determi  led 
intentional  prog  am 


e  16, 1993,  (58  FR 
on  November  29, 
the  Food  and 
(FNS),  U.S. 
Agriculture  (USDA) 
of  its  intent  to  conduct 
program  with  all 
as  the  District  of 
,  and  the  Virgin 

the  States  were  fully 
cipate  in  the  computer 
at  its  inception  and 
that  had  executed 
ing  agreements  were 
he  first  notice.  The 
ai  nounced  the 
m  additional  12  States, 
announces  the 
he  remaining  13  States 
matching  program. 
States  of  Iowa,  Kansas, 
isetts,  Minnesota. 

.  Nebraslta,  Ohio, 
uth  Dakota,  Texas,  and 


program  will  enable 

determine  appropriate 

"ification  from 

he  Food  Stamp 
"  program 
appropriate 

ilification.  State 

data  on  individuals 
to  have  committed 
violations  with  an 


inte  itional 


FNS-maintained,  centralized  data  bank 
list  of  individuals  previously 
disqualified.  Then,  based  on  the  number 
of  times  an  individual  has  been 
disqualified,  an  appropriate  period  of 
disqualification  will  be  assigned  for  the 
latest  violation. 

The  matching  program  will  also 
enable  State  agencies  to  prevent  the 
certification  or  detect  the  participation 
of  individuals  who  are  in  a  disquafified 
status.  At  their  option.  State  agencies 
may  match  the  FNS-supplied  data 
against  their  records  of  appficants  and/ 
or  recently -certified  individuals  to 
insure  that  those  currently  in  a 
disqualified  status  do  not  participate. 
Matches  will  be  conducted  in 
accordance  with  written  agreements 
between  USDA  and  each  of  the  State 
agencies. 

This  notice  is  required  by  Public  Law 
No.  100-503,  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988.  The 
information  provided  is  in  accordance 
with  paragraph  6.c.  of  the  Final 
Guidance  Interpreting  Pub.  L.  100-503 
issued  by  the  Ofiice  of  Management  and 
Budget,  54  FR  25818  (June  19,  1989).  A 
copy  of  this  notice  has  been  provided  to 
the  Committee  on  Government 
Operations,  U.S.  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs,  U.S.  Senate,  and 
the  Office  of  Management  and  Budget. 
DATES:  In  accordance  with  section  2  of 
Pub.  L.  100-503.  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  5  U.S.C.  552a(o}(2)(B).  the 
matching  programs  will  begin  no  sooner 
than  30  days  after  the  signed  agreements 
are  transmitted  to  the  Committee  on 
Government  Operations,  U.S.  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs,  U.S.  Senate,  and 
the  Office  of  Management  and  Budget. 
This  matching  program  will  continue 
for  18  months,  the  maximum  time 
period  allowed  under  section  2  of  Pub. 
L.  100-503,  5  U.S.C.  552a(o)(2)(C).  At 
the  end  of  that  period,  with  the  approval 
of  the  USDA  Data  Integrity  Board,  this 
matching  program  may  be  extended  for 
an  additional  year  without  further 
notice. 

ADDRESSES:  Comments  and  inquiries 
should  be  addressed  to:  Cecilia 
Fitzgerald,  Supervisor,  State 
Management  Section,  State 
Administration  Branch,  Program 
Accountability  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Room  907,  3101  Park 
Center  Drive,  Alexandria,  VA  22302, 
telephone  (703)  305-2386. 
SUPPLEMENTARY  INFORMATKM:  Pub.  L. 
97-35,  the  Omnibus  Budget 
Reconciliation  Act  of  1981,  requires  that 


individuals  who  intentionally  violate 
Food  Stamp  Program  regulations  more 
than  once  be  assigned  increasingly 
longer  periods  of  disqualification  for 
each  subsequent  oiTense.  To  assign 
appropriate  disqualification  periods, 
State  agencies  must  have  access  to 
information  on  individuals  who  have 
previously  been  disqualified  in  othCT 
jurisdictions  as  well  as  their  own. 
Although  Congress,  in  Pub.  L  97-35, 
did  not  specify  a  system  for  assuring 
State  agencies  access  to  information  on 
disqualified  individuals,  it  did  require 
State  agencies  to  report  disqualification 
actions  to  FNS.  Thus,  to  enable  States  to 
act  on  this  information  as  Congress 
intended,  FNS  will  make  this 
information  available  to  State  agencies 
through  the  Disqualified  Recipient 
Subsystem. 

FNS  will  act  as  the  central  collection 
point  for  data  on  disquahfied 
individuals,  which  States  will  then 
access  through  the  Disqualified 
Recipient  Subsystem.  The  data  will 
include  the  name,  social  security 
number,  date  of  birth,  and  sex  of 
disquahfied  individuals.  If  data  in  the 
Disqualified  Recipient  Subsystem 
indicates  that  an  individual  had  been 
disqualified  previously,  the  information 
obtained  from  the  Disquahfied 
Recipient  Subsystem  will  be  verified 
before  a  new  period  of  disqualification 
is  assigned.  If  the  information  in  the 
Disquahfied  Recipient  Subsystem 
originated  in  another  State,  that  State 
will  be  asked  to  verify  the  subject  data. 
This  procedure  will  also  be  followed 
before  any  action  is  taken  to  deny  an 
individual's  application  or  terminate  an 
individual's  participation  based  on  a 
match  with  the  Disquahfied  Recipient 
Subsystem. 

Food  Stamp  Program  regulations 
provide  for  notification  and  due-process 
rights  for  individuals  adversely  affected 
by  computer  match  programs. 

NAME  OF  PARTICIPATING  AGENaES: 

Food  and  Nutrition  Service,  USDA, 
and  the  States  of  Iowa,  Kansas,  Maine, 
Massachusetts,  Minnesota,  Missouri, 
Montana,  Nebraska,  Ohio,  Rhode  Island, 
South  Dakota,  Texas,  and  Utah. 

purpose: 

To  facilitate  the  Congressional 
mandate  to  increase  the  length  of 
disqualifications  from  the  Food  Stamp. 
Program  for  repeated  instances  of 
fraudulently  obtaining  Food  Stamp 
Program  benefits  and  to  verify  eligibility 
of  applicants  for  Food  Stamp  Program 
benefits. 

Authority:  7  US.C.  2015,  the  Food  Stamp 
Act  of  1977,  as  amended. 
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FILES  TO  BE  USED  IN  THIS  MATCHING  PROGRAM 
ARE: 

(1)  The  FNS-maintained  file  of  State- 
provided  disqualification  information  is 
entitled  "Information  on  Persons 
Disqualified  from  the  Food  Stamp 
Program"  and  designated  as  USDA/ 
FNS-5.  This  Privacy  Act  System  of 
Records  consists  of  standardized  records 
containing  identifying  information  (first 
name,  middle  initial,  last  name;  social 
seciuity  number;  date  of  birth;  and  sex) 
on  individuals  disqualified  from  the 
Food  Stamp  Program  and  information 
identifying  the  location,  date(s),  and 
length(s)  of  any  disqualification 
determined  and  imposed. 

(2)  State  agency  food  stamp  recipient 
information  files  for  each  State,  the 
District  of  Columbia,  Guam,  and  the 
Virgin  Islands. 

INCLUSIVE  DATES: 

In  accordance  with  section  2  of  Pub. 
L.  100-503,  5  U.S.C.  552a(o)(2)(B)  the 
Corhputer  Matching  and  Privacy 
Protection  Act  of  1988,  the  matching 
programs  will  begin  no  sooner  than  30 
days  after  the  signed  agreements  are 
transmitted  to  the  Committee  on 
Government  Operations.  U.S.  House  of 
Representatives,  the  Committee  oil 
Governmental  Affairs,  U.S.  Senate,  and 
the  Office  of  Management  and  Budget. 
They  will  continue  for  18  months,  the 
maximum  time  period  allowed  under 
section  2  of  Pub.  L.  100-503.  5  U.S.C. 
552a(o)(2)(C).  At  the  end  of  that  period, 
with  the  approval  of  the  USDA  Data 
Integrity  Board,  this  matching  program 
may  be  extended  for  an  additional  year 
without  further  notice. 

PUBLIC  COMMENTS  OR  INQUIRIES: 

Comments  and  inquiries  should  be 
addressed  to:  Cecilia  Fitzgerald, 
Supervisor,  State  Management  Section, 
State  Administration  Branch,  Program 
Accountability  Division.  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture,  Room  907.  3101  Park 
Center  Drive,  Alexandria,  VA  22302, 
telephone  (703)  305-2386. 

Signed  at  Washington,  DC,  on  July  25. 
1994. 

Mike  Espy, 
Secretary. 

[FR  Doc.  94-18885  Filed  8-2-94;  8:45  am] 
BILLING  CODE  3410-30 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Delaware  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Delaware  Advisory  Committee  to  the 
Commission  will  be  convened  on 
Thursday.  August  23. 1994. 10:00  a.m. 
to  2:00  p.m.  at  the  HoUday  Inn.  700 
King  Street.  Wilmington,  Delaware 
19801.  The  purpose  of  the  meeting  is  to 
review  a  draft  report  of  the  committee's 
factfinding  meeting  on  implementation 
of  the  Americans  With  Disabilities  Act 
in  Delaware,  receive  reports  on  the 
status  of  the  agency,  and  program 
planning. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Emily  George 
Morris.  302-674-0839.  or  John  I. 
Binkley.  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  July  29. 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  94-18920  Filed  8-2-94:  8:45  ami 
BILLING  CODE  633S-01-f-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  be  held  from  9:00  a.m. 
until  5:00  p.m.  on  Wednesday,  August 
31.  1994.  and  from  9:00  a.m.  until  5:00 
p.m.  on  Thursday  September  1,  1994.  at 
the  Crown  Sterling  Suites,  425  So.  7th 
Street,  Minneapolis,  Minnesota  55415. 
The  purpose  of  this  meeting  is  to 
examine  the  resources  devoted  to  local 
and  Federal  civil  rights  enforcement  in 
Minnesota. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


to  the  Committee,  should  contact 
Committee  Chairperson  Karon  Rogers.. 
612-661-4713,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office.  312-353-8311  (TDD  312-353- 
8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  July  29.  1994. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit 
IFR  Doc.  94-18921  Filed  8-2-94:  845  am) 

BILUNQ  CODE  6335-01-F-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  3S3.22  or 
355.22  of  the  Coinmtrce  Regulations  (19 
CFR  353.22/355.22  (1993)1.  that  the 
Department  of  Commerce  (the 
Department)  conduct  an  administrative 
review  of  that  antidumping  or 
counter\'ailing  duty  order,  finding,  or 
suspended  invostig.ition. 

Opportunity  To  Request  a  Review 

Not  later  than  August  31.  1994, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with'armiversary  dates  in 
August  for  the  following  periods: 

Period 


Armenia:  Titanium  Sponge  (A-831-803) 


Antidumping  Duty  Proceedings 


8/1/93-7/31/94 
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CoTOsit 


Corr>s 


Cut-  o 


itai 
Co  d 


Indust  ial 


Australia: 
Azerbaijan 
Belarus-baltic 
Belgium:  Cut 
Belgium:  Ind 
Brazil:  Cut 
Canada 
Canada:  Cut- 
Canada:  Magi 
Estonia-Balti 
Finland: 
France:  Cont^ 
France;  Indu 
Georgia:  Ti 
Germany 
Germany: 
Germany: 
Israel: 

Italy:  Granul 
Italy:  Taperec 
Japan:  Acryli 
Japan:  Brass 
Japan:  Cadm 
Japan:  Conoi. 
Japan:  Certai 
Japan: 
Kazakhstan: 
Korea:  Cold 
Korea: 
Kyrgyzstan 
Latvia-Baltic 
Lithuania: 
Mexico:  Cut- 
Mexico:  Gray 
Moldova:  Titi 
Netherlands: 
Netherlands: 
Poland:  Cut-i 
Romania:  Cut 
Russia:  Titani 
Spain:  Cut-tO' 
Sweden:  Cut- 
Taiwan:  deal 
Tajikistan: 
Thailand:  Ma 
The  People's 
The  People's 
Turkey:  Acet]|l 
The  United 
Turkmen  istar: 
Ukraine:  Tita 
Ukraine:  Urai 
Uzbekistan: 
Venezuela: 
Yugoslavia 


Granul  n 


Corros  on 


Belgium: 
Brazil:  Cut-to 
Canada:  Alio; 
Canada:  Live 
Canada:  Pure 
France:  Corro ; 
Germany: 
Germany: 
Germany: 
Isreal:  Indust 
Korea:  Cold 
Korea:  Corros 
Malaysia:  E 
Mexico:  Cut 
New  Zealand 
Spain:  Cut 
Sweden:  Cut 


Cold 
Coi  ros 


xt  u 
t  )- 
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ion-Resistant  Carbon  Steel  Flat  Products  (A-602-803)  

Titanium  Sponge  (A-832-803)  

Titanium  Sponge  (A-822-803)  

to-Length  Carbon  Steel  Plate  (A-423-805)  

istrial  Phosphoric  Acid  (A-42.3-602)  

tofLength  Carbon  Steel  Plate  (A-351-817)  

ion-Resistant  Carbon  Steel  Plate  Products  (A-122-822)  

Length  Carbon  Steel  Plate  (A-122-823)  

esium  (A-122-814) 

:  Titanium  Sponge  (A-477-803)  

-Length  Carbon  Steel  Plate  (A-405-802)  

ion-Resistant  Carbon  Steel  Flat  Products  (A-427-808)  

!  trial  Nitrocellulose  (A^27-O09) 

ium  Sponge  (A-333-803)  

Rolled  Carbon  Steel  Flat  Products  (A-428-814)  

Coirosion-Resistant  Carbon  Steel  Flat  Products  (A— 428-815)  

Cuj-to-Length  Carbon  Steel  Plate  (A^28-816)  

Phosphoric  Acid  (A-508-604) 

Polytetrafluoro-ethylene  Resin  (A-475-703) 

Roller  Bearings,  and  Parts  Thereof.  Finished  or  Unfinished  (A— 175-603)  

Sheet  (A-588-055)  ;... 

;  heet  and  Strip  (A-588-704) 

im  (A-58a-035)  _ J.. 

on-Resistant  Carbon  Steel  Flat  Products  (A-588-826) 

High-Capacity  Pagers  (A-588-007) 

Polytetrafluoro-ethylene  Resin  (A-588-707)  

itanium  Sponge  (A-834-803) 

Filled  Carbon  Steel  Flat  Products  (A-580-815)  

-Resistant  Carbon  Steel  Flat  Products  (A-580-816)  

Tftanium  Sponge  {A-835-803)   

Titanium  Sponge  (A-449-803)  ; 

Til  aniura  Sponge  (A-451-803)  ; 

t>-Length  Carbon  Steel  Plate  (A-201-809)  

Portland  Cement  and  Clinker  (A-201-802) 

nium  Sponge  (A-841-803)  „ 

irass  Sheet  and  Strip  (A-421-701) 

i)ld-Rolled  Carbon  Steel  Flat  Products  (A-421-804) 

Length  Carbon  Steel  Plate  (A-455-802) 

to-Length  Carbon  Steel  Plate  (A-485-803) 

Lim  Sponge  (A-821-803) 

Length  Carbon  Steel  Plate  (A-469-803)  

o-Length  Carbon  Steel  Plate  {A-401-805) 

Sheet  Glass  (A-583-023)  „ 

Titanium  Sponge  (A-842-803)  

leable  Cast  Iron  Pipe  Fittings  (A-549-601)  , 

Republic  of  China:  Petroleum  Wax  Candles  (A-570-504)  

Republic  of  China:  Sulfanilic  Acid  (A-570-815)  : 

salicylic  Acid  (Aspirin)  (A-489-602)  

om:  Cut-to-Length  Carbon  Steel  Plate  (A-412-814) 

Titanium  Sponge  (A-84 3-803) 

um  Sponge  (A-823-803) 

ium  {A-823-802)  ; 

ium  Sponge  (A-844-803)  .-. 

Cirtain  Electrical  Conductor  Aluminum  Redraw  Rod  (A-307-701)  

T  jpered  Roller  Bearings,  and  Prnts  Thereof,  Finished  or  Unfinished  (A-479-601) 


tlHl 


K  ngdo 


Titani 


Countervailing  Duty  Proceedings 

Cutio-Length  Carbon  Steel  Plate  (C-423-806) 

Length  Carbon  Steel  Plate  (C-351-818) 

Magnesium  (C-122-815)  

Sw'ine  (C-122-404)  

Magnesium  (C-122-815)  

ion-Resistant  Carbon  Steel  (C-427-fllO)  

Rolled  Carbon  Steel  Flat  Products  (C-42a-817)  

ion-Resistant  Carbon  Steel  (C-J28-817)  

Cu(-to-Length  Carbon  Steel  Plate  (C-423-817)  

a!  Phosphoric  Acid  (C-508-605) 

lulled  Carbon  Steel  Flat  Products  (C-580-8 18)  

on-Resistant  Carbon  Steel  Plate  (C-5807-818)  

ded  Rubber  Thread  (C-557-806) 

i-Length  Carbon  Steel  Plate  (C-201-810) 

Low-Fuming  Brazing  Copper  Rod  and  Wire  (C-614-501)  

to-tength  Carbon  Steel  Plate  (C-469-804) 

o-Length  Carbon  Steel  Plate  (C-401-804) 


Period 


2/4/93-7/31/94 

8/1/93-7/31/94 

8/l/93-7'31/94 

2/4/93-7/31/94 

8/1/93-7/31/94 

2/4/93-7/31/94 

2/4/93-7/31/94 

2/4/93--'/31/94 

8/1/93-7/31/94 

8/1/93-7 '31/94 

2/4/93-7/31/94 

2/4/03-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/18/93-7/31/04 

2/4/9.3-7/31/94 

2/4/93-7/31/94 

8/1/93-7/31/94 

-    8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94. 

2/4/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/18/93-7/31/94 

2/4/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

2/4/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

2/4/93-7/31/94 

2/4/93-7/31/94              ^M 

2/4/93-7/31/94              ^H 

8/1/93-7/31/94 

2/4/93-7/31/94 

2/4/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

2/4/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

8/30/93-7/31/94 

8/1/93-7/31/94 

8/1/93-7/31/94 

•     8/1/93-7/31/94 

12/7/92-12/31/93 

12/7/92-12/31/93 

1/1/93-12/31/93 

4/1/93-3/31/94 

1/1/93-12/31/93 

12/7/92-12/31/93 

8/18/93-12/31/93 

12/7/92-12/31/03 

12/7/92-12/31/93 

1/1/93-12/31/93 

8/18/93-12/31/93 

12/7/92-12/31/93 

1/1/93-12/31/93 

12/7/92-12/31/93 

8/1/93-7/31/94 

12/7/92-12/31/93 

12/7/92-12/31/93 

Thailand:  Certain  Circular  Welded  Steel  Pipes  and  Tubes  (C-549-501) 

The  United  Kingdom:  Cut-to-L*ngth  Carbon  Steel  Plate  (C-412-815)  ,.... 

Venezuela:  .Certain  Electrical  Conductor  Aluminum  Redraw  Rod  (C-307-702) 
Zimbabwe:  Carbon  Steel  Wire  Rod  (C-79&-601)  

Suspension  Agreements 
Japan:  Erasable  Programmable  Read  Only  Memories  (EPROMS)  (C-588-505)  .. 


Period 

1/1/93-12/31/93 

12/7/92-12/31/93 

1/1/93-12/31/93 

1/1/93-12/31/93 


8/1/93-7/31/94 


In  accordance  with  sections  353. 22(a} 
and  335. 22(a)  of  the  Commerce 
regulations,  an  interested  party  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
antidumping  reviews,  the  interested 
party  must  specify  for  which  individual 
producers  or  resellers  covered  by  an 
antidumping  finding  or  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  the  person  desires 
the  Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppliers) 
which  was  produced  in  more  than  one 
coimtry  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  reseller{s)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington.  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Compliance.  Attention: 
John  Kugelman,  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  section  353.31(g)  or 
355.31(g)  of  the  Commerce  Regulations, 
a  copy  of  each  request  must  be  served 
on  every  party  on  the  Department's 
service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  August  31. 1994.  If  the 
Department  does  not  receive,  by  August 
31, 1994,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
coimtervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 


This  notice  is  not  required  by3tatute. 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  July  28. 1994.  ^ 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

(FR  Doc.  94-19072  Filed  8-2-94;  8  45  ami 
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National  Oceanic  and  Atmosptterlc 
Administration 

no.  072594C] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-AtlanUc  Fishery 
Management  Council  (Coimcil)  and  its 
Bluefish  Monitoring  Committee,  Coastal 
Migratory  Committee,  Law  Enforcement 
Committee,  and  Large  Pelagic/Shark 
Committee  will  hold  a  public  meeting 
on  August  16-18. 1994.  at  the 
Doubletree  Hotel.  Broad  Street  at 
Locust.  Philadelphia.  PA  19107; 
telephone:  (215)  893-1600. 

On  August  16.  the  Bluefish 
Monitoring  Committee  will  meet  from 
10:00  a.m.  until  12:00  noon,  and  the 
Coastal  Migratory  Committee  (with  the 
Atlantic  States  Marine  Fisheries 
Commission  Bluefish  Board]  will  meet 
from  1:30  p.m.  until  5:00  p.m.  On 
August  17,  the  Coimcil  will  meet  from 
8:00  a.m.  until  3:00  p.m.  The  Law 
Enforcement  Committee  and  the  Large 
Pelagic/Shark  Committee  will  meet 
simultaneously  from  3:00  p.m.  until 
4:00  p.m.  On  August  18,  the  Council 
will  reconvene  at  8:00  a.m.  and  is 
scheduled  to  adjourn  at  approximately 
noon. 

The  following  topics  will  be 
discussed: 

(1)  Review  stock  assessment  for 
bluefish: 

(2)  Prepare  management 
recommendations  for  1995  for  bluefish: 

(3)  Possible  adoption  of  squid, 
mackerel,  butterfish  specifications  for 
1995: 


(4)  Review  obligations  of  Law 
Enforcement  Committee; 

(5)  Review  tuna  Environmental 
Impact  Statement; 

(6)  Committee  reports;  and 

(7)  Other  fishery  management  matters. 
The  Coimcil  meeting  may  be 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
may  go  into  closed  session  to  discuss 
personnel  or  national  security  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council.  300  S.  New  Street,  Dover,  DE 
19901:  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331.  at  least 
5  days  prior  to  the  meeting  date. 

Dated  July  28.  1994. 
loe  P.  Clem. 

Acting  Director.  Office  of  Fisheries 
Consenvtion  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  94-18816  Filed  8-2-94;  8  45  am| 
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p.D.  0728948] 

New  England  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service"  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO.\A). 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Council)  and  its 
Committees  will  hold  public  meetings 
on  August  10-11.  1994,  at  the  King's 
Grant  Inn,  Route  128  at  Trask  Lane, 
Danvers,  MA;  telephone:  (508)  774- 
6800.  The  entities  will  consider  actions 
affecting  the  New  England  fisheries  in 
the  exclusive  economic  zone  (EEZ). 

On  August  10.  at  1:30  p.m..  the 
Council  will  convene  its  meeting  with 
an  update  provided  by  the  Chairman  of 
the  Northeast  Mutispecies  (Groundfish) 
Committee.  Topics  will  include  a 
review  of  the  status  of  Georges  Bank  cod 
and  yellotvtail  flounder  as  presented  at 
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the  NMFS-sj^nsored 
Workshop;  a 
under  Amendment 
Fishery  Man<  igement 
update  on 
management 
groundfish 
waters  under 
Amendment 
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Stock  Assessment 
review  of  haddock  fishing 
6  to  the  Multispecies 
Plan  (FMP);  an 
development  of  a  whiting 
regime;  and  a  discussion  of 

in  international 
the  provisions  of 
5  to  the  Multispecies  FMP. 

's  August  10  session  will 
progress  reports  from  the 
Council  Executive 
Regional  Director, 
Science  Center 
,  Ulantic  Fishery 
Council  liaison, 
from  the  U.S. 
State,  U.S.  Coast  Guard, 
Wildlife  Service,  and  the 
Marine  Fisheries 


Fis  leries : 


The  Council 
conclude 
Council  Chaiman 
Director.  NMfS 
Northeast 
liaison.  Mid 
Management 
representatives 
Department 
U.S.  Fish  and 
Atlantic  Statqs 
Commission 

Also  on  Au  ;ust  10,  during  the 
afternoon,  the  Atlantic  Sea  Scallop 
Committee  w  11  discuss  various  aspects 
of  implementation  of  Amendment  4  to 
the  Sea  Scallop  FMP.  The  Lobster 
Committee  w  11  report  on  progress  made 
by  area  Effort  Management  Teams. 

On  August  11.  the  Council  will 
convene  at  8: 10  a.m..  to  elect  new 
officers  for  IS  94-95. 

Following  ( lections  on  August  11.  the 
Interspecies  C  ommittee  will  brief  the 
Council  on  possible  fleet-wide 
management  objectives.  The  Monkfish 
Committee  w  11  discuss  progress  on  the 
development  of  an  FMP.  in  addition  to 
the  implementation  of  monkfish 
regulations  b^  the  New  England  States. 
There  also  wi  1  be  an  update  on  the 
reauthorizatic  n  of  the  Magnuson 
Fishery  Cons(  rvation  and  Management 
Act. 


FORFUflTHEW 
Douglas  G.  Marshall 
New  England 
Coimcil.  5  Br(^dway 
telephone: 


^(fORMATION  CONTACT: 

Executive  Director. 
Fishery  Management 
.  Saugus,  MA; 
231-0422. 


(617) 

SUPPt-EIIENTAI  Y  IHfORMATION:  This 
meeting  is  ph  rsically  accessible  to 
people  with  cttsabilities.  Requests  for 
sign  language  jlnterpretation  or  other 
auxiliary  aldsishould  be  directed  to 
DouglasG.  Marshall.  (617)  231-0422.  at 
least  5  days  pi  ior  to  the  meeting  date. 

Dated:  July  2^.  1994. 
Joe  P.  Clem, 


Acting  Director, 
Conservation 
Marine  Fisherie  i 
IFR  Doc.  94-1 


Office  of  Fisheries 
aj^  Management,  National 
Service. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Oman 

July  28, 1994. 

AGENCY:  CoQimittee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTJON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  August  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  Umits.  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
pubhshed  on  November  29, 1993).  Also 
see  58  FR  65161,  published  on 
December  13, 1993. 

The  letter  to  the  Commissioner  of 
Ciistoms  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  October  6, 1993. 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayec, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  28,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  6, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 


of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  C5man  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  August  4, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
December  6, 1993  to  increase  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  Memorandum  of 
Understanding  dated  October  6, 1993 
between  the  Governments  of  the  United 
States  and  the  Sultanate  of  Oman: 


Category 

Adjusted  Iwelve-montti 
limrt' 

340/640  

341/641  

2??,000  dozen. 
166  500  dozen 

347/348  

793.650  dozen. 

'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  O.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-18928  Filed  fr-2-94;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Taiwan 

July  28,  1994. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeimifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6719.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
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for  swing,  special  swing,  special  shift 
and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  58  FR  65347.  published  on 
December  14, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  aie  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  28, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury;  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8. 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  (>eriod 
which  began  on  )anuary  1. 1994  and  extends 
through  December  31, 1994. 

Effective  on  August  4. 1994.  you  are 
directed  to  amend  the  directive  dated 
December  8, 1993  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terras  of  the  current  bilateral  agreement, 
effected  by  exchange  of  notes  dated  August 
21, 1990  and  September  28. 1991,  as 
amended: 


Category 


Sublevels  in  Group  I 
225/317/326  

363 

611  

619/620  

Within  Group  I  sut>- 

group 
219  ., 

361 

Sut>levels  In  Group 
II 

336  

338/339  

340  


Adjusted  twe^e-month 
limit' 


33,411,306  square  me- 
ters. 

1 1.714,047  numl)ers. 

2,952,700  square  me- 
ters. 

13.459.862  square  nne- 
ters. 


14.789,732  square  me- 
ters. 
1,329,634  numbers. 


122,967  dozen. 
875,561  dozen. 
1,220.196  dozen 


Category 

Adjusted  twelve-nxjnth 
limit' 

347/348  

1,503,564  dozen  of 

which  not  more  than 

1.224,567  dozen 

shall  be  in  Cat- 

egories 347-W/34&- 

W2. 

433  

14,054  dozen. 

435  

24  493  dozen 

442  „ 

42,668  dozen. 

443  

47,992  numbers. 

444  

70  922  numt)efs 

638/639  

6,373.192  dozen. 

640  

1,003.272  dozen. 

644  

701 ,566  numbers. 

647/648  

5,318,688  dozen  of 

which  not  more  than 

5.055,51 1  dozen 

shall  be  in  Cat- 

egories 647-W/648- 

W3. 

Within  Group  II  sut>- 

group 

351  

399,918  dozen. 

447/448  

20,358  dozen. 

636  :.... 

352.1 12  dozen. 

651  

397,124  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1993. 

2  Category    347-W:    only 
6203.19.1020,    6203.19.4020 
6203.22.3030.    6203.42.4005 
6203.42.4015,    6203.42.4025, 
6203.42.4045,    6203.42.4050, 
6203.49.3020,    6210.40.2033. 
6211.20.3010    and 
348-W;   only   HTS 
6204.19.3030,    6204.22.3040. 
6204.29.4034,    6204  62.3000, 
6204.62.4010,    6204.62.4020. 
6204.62.4040,    6204.62.4050. 
6204.62.4065,    6204.69.3010, 
6210.50.2033.    6211.20.1550, 
621 1 .42.0030  and  621 7.90.0050 

3  Category    647-W:    only    HTS 
6203.23.0060,    6203.23.0070, 

6203.43.2500, 
6203.43.4020, 
6203.49.1500. 
6203.49.2040, 
6210.40.1035, 


6203.29.2035. 
6203.43.4010, 
6203.43.4040, 
6203.49.2030, 
6203.49.3030, 
6211  20.3030 
648-W:  only 
6204.23.0045, 
6204.29.4038, 
6204.63.3510, 
6204.63.3540, 
6204.69.2530. 
6204  69.3030, 
6211.20.1555, 


HTS  numt)ers 
6203.22.3020. 
6203.42.4010. 
620342.4035, 
6203.42.4060, 
6211.20.1520, 
6211.32.0040;  Category 
numbers  6204  12.0030, 
6204  22.3050, 
6204.62.4005. 
6204.62.4030. 
6204  62.4055. 
6204.69.9010, 
6211.20.6010, 

numt)ers 
6203.29.2030, 
6203.43.3500. 
620343.4030, 
6203.49.2010. 
6203.49.2060. 
6211.20.1525, 
and  6211.33.0030;  Category 
HTS    numbers    6204.23.0040, 


6204.29.2020. 
6204.63.2000, 
6204.63.3530, 
6204.69.2510, 
6204.69.2540. 
6204.69.9030. 
621 1 20.6030. 


6204.29  2025. 
6204.63.3000. 
6204  63.3532, 
6204.69.2530. 
6204.69.2560. 
6210.50.1035. 
6211.43.0040 


and  621 7.90.0060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  94-18929  Filed  8-2-94;  8:45  ami 
BILLING  COOE  3S1fr-0R-F 


Textile  and  Apparel  Categories  With 
the  Harmonized  Tariff  Schedule  of  the 
United  States;  Changes  to  the  1994 
Correlation 

July  28.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Changes  to  the  1994  Correlation. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

The  Correlation:  Textile  and  Apparel 
Categories  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(1994)  presents  the  harmonized  tariff 
numbers  under  each  of  the  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  products  and  in  the 
administration  of  the  bilateral 
agreement  program.  The  Correlation 
should  be  amended  to  include  the 
following  changes  which  were  effective 
on  July  1,  1994: 

Changes  in  the  1994  Correlation 

Add  6210.20.2030  (834)— Other  garments  of 
linen. 

Replace  6210  20.2020  (334)  with 
6210  20.2040 — Definition  remains  un- 
changed. 

Add  6210  30  2030  (835)— Other  garments  of 
linen. 

Replace  621030.2020  (335)  with 
6210.30  2040— Definition  renums  un- 
changed 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  .Agreements. 

[FR  Doc  94-18927  Filed  8-2-94:  8  45  ami 

BILUNG  CODE  ISIO-OR-f 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Environmental  Impact  Statement  (EiS) 
for  the  Construction  of  a  Railroad  By- 
Pass  Between  Masonville  and  Caskey, 
Kentucky 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  Fort  Campbell,  Kentucky, 
requires  rail  ser\ice  to  deploy  rapidly 
throughout  the  world.  The  U.S.  Army 
owns  17  miles  of  track  from  Fort 
Campbell  to  the  town  of  Hopkinsville. 
and  approximately  three  miles  of  track 
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in  th«  town  ojT  Hopkinsville.  Currently, 
a  lengthy  switching  procedure  is 
required  to  nidve  a  train,  necessary 
during  contir  gency  operations  and 
possibly  dun  ig  major  exercises,  to  or 
from  Fort  Car  ipbell.  Fort  Campbell 
cannot  rapidly  deploy  the  101st 
Airborne  Di\r  sion  and  other  units  with 
the  existing  s  vitching  restrictions  in 
Hopkinsville.  The  U.S.  Army  proposes 
to  by-pass  the  city  of  Hopkinsville  by 
purchasing  la  id  and  constructing  a  six- 
mile  track  alo  ng  a  100-foot  wide 
corridor  from  the  Army  owned  track 
near  the  town  of  Masonville  to  the  CSX, 
Incorporated :  neiinline  near  Caskey.  The 
scope  of  work  includes  removing 
approximatel  '  seven  miles  of  track  and 
four  bridges  n  ortb  of  Masonville.  The 
1  reuse  the  rail,  ties  and 
ballast  in  the  hew  six-mile  track.  The 
precise  track  I  enninus  north  of 
Masonville  w  11  be  developed  during  the 
EIS  process. 

Proposed  Alt4  matives 

a.  No  actior 

b.  Altematq  rail  corridors 

Scoping 

Comments 
notice  will  be 
in  identiMng^otential 
quality  of  the 
potential  alterhati 
action.  Indivi 
participate  in 
written  commfent 
scoping  meeti  ig 
will  be  announced 
federal,  state, 
groups,  and 
notice  will  alsb 
media. 
FOR  FURTHER 
Questions 
be  directed  to 
625-7012. 
Louisville,  KY 

Dated;  July  27 
Raymond  J.  Fat : 

Acting  Deputy  /  Si 

ArmvlEmironn  ent, 

Health)  OASA  (I  L&EI. 

(FR  Doc.  94-18>  97  Filed  8-2-94;  8r45  araj 

BtLUNO  COCK  rrn  -oe-M 


ird 


regird 


Privacy  Act  ol 
Record  Systei  ra 


agency:  Office 
Defense,  DOD. 
ACTION:  Notice 


SUMMARY:  Tlie 
Defense 


propo  les 


1  eceived  as  a  result  of  this 
used  to  assist  the  Army 
impacts  to  the 
luman  enviroiunent  and 

ves  to  the  proposed 
(  uals  or  organizations  may 
he  scoping  process  by 
or  by  attending  a 
.  The  scoping  meeting 
"  by  public  notice  to 
md  local  officials,  interest 
ividuals.  The  public 
be  provided  to  the  local 


II IFORMATION  CONTACT: 
<  rding  this  proposal  may 
»wfr.  Keith  Rogan,  (502) 
CEi)RL-DL,  P.O.  Box  59, 
40201-0059. 


1994. 


sistant  Secretary  of  the 
Safety  and  Occupational 


Office  of  the  Secretary  of  Defense 
1974;  Notice  to  Adda 


of  the  Secretary  of 
to  add  a  record  system. 


Office  of  the  Secretary  of 
to  add  a  svstem  of 


records  notice  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C  552a),  as  amended. 
DATES:  This  action  will  be  effective  on 
September  2, 1994,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESS(ES):  Send  comments  to  Chief, 
Records  Management  and  Privacy  Act 
Branch,  Washington  Headquarter 
Services,  Correspondence  and 
Directives.  Records  Management 
Division,  1155  Defense  Pentagon. 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg,  OSD  Privacy  Act  Officer  at 
(703) 695-0970  or  DSN  225-0970. 
SUPPI-EMCNTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C.  552a) 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

A  new  system  report,  as  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  was 
submitted  on  July  25, 1994.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Aflairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated  June 
25. 1993  (58  FR  36075.  July  2. 1993). 

Dated:  )uJy  29. 1994. 


Patricia  Toppings 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DUSOA  05 

SYSTEM  NAME: 

Human  Radiation  Research  Review. 

SYSTEM  location: 

Department  of  Defense  Radiation 
Experiments  Command  Center,  6801 
Telegraph  Road.  Alexandria.  VA  22310- 
3398;  and  the  Office  of  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology,  Assistant  to  the  Secretaiy 
of  Defense  (Atomic  Energy),  3010 
Defense  Pentagon.  Washington,  DC 
20301-3010. 

categories  of  individuals  covered  by  the 

SVSTEM: 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
ionizing  radiation  or  other  human- 
subject  experimentation;  individuals 
who  have  inquired  or  provided 
information  to  the  Department  of  Energy 


Helpline  or  the  Department  of  Defeilke 
Human  Radiation  Experimentation 
Command  Center  concerning  such 
testing. 

Military  and  DoD  civilian  personnel 
who  participated  in  atmospheric 
nuclear  testing- between  1945  and  1962 
or  the  occupation  of  Hiroshima  and 
Nagasaki  are  already  included  in  the 
Defense  Nuclear  Agency's  Nuclear  Test 
Personnel  Review  (NTPR)  program  and 
are  not  part  of  this  effort.  The  Defense 
Nuclear  Agency's  system  of  records 
notice  that  covers  the  NTPR  is  HDNA 
010.  entitled  Nuclear  Test  Participants. 
However,  inquiries  referred  from  the 
Helpline  that  later  are  determined  to  fall 
within  this  category  will  be  included  in 
the  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes  an 
individual's  name.  Social  Security 
Number  or  service  number,  last  known 
or  current  address,  occupational 
information,  dates  and  extent  of 
involvement  in  an  experiment,  exposure 
data,  medical  data,  medical  history  of 
subject  and  relatives,  and  other 
documentation  of  exposure  to  ionizing 
radiation  or  other  agents. 

The  system  contains  information 
at>stracted  from  historical  records,  and 
information  furnished  to  the 
Department  of  Defense,  Department  of 
Energy  or  other  Federal  Agencies  by 
affected  individuals  or  other  interested 
parties. 

Records  include  human  radiation  - 
experimentation  conducted  from  1944 
to  the  present.  However,  experiments 
conducted  after  May  20, 1974  (the  date 
of  issuance  of  the  Department  of  Health, 
Education  and  Welfare  Regulations  for 
the  Protection  of  Human  Subjects.  45 
CFR  part  46),  may  be  covered  by  other 
"  systems  of  records. 

Common  and  routine  medical 
practices,  such  as  established  diagnostic 
and  treatment  methods  "involving 
incidental  exposures  to  ionizing 
radiation  are  not  included  within  this 
system. 

Examples  of  such  methods  are 
panorex  radiographs  for  dental 
evaluations  and  thyroid  scans  for  the 
evaluation  and  treatment  of  hypo/ 
hyperthyroidism. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  133.  E.O.  12891  (January  15. 
1994).  E.O.  9397  (November  22.1943). 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees,  or  authorized  contractors, 
and  other  DoD  components  in  the 
preparation  of  the  histories  of  human 
radiation  experimentation;  to  conduct     " 
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scientific  studies  or  medical  follow-up 
programs;  to  respond  to  Congressional 
and  Executive  branch  inquiries;  and  to 
pro\'ide  data  or  documentation  relevant 
to  the  exposure  of  individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  di-sclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)[3)  as  follows: 

Information  from  this  system  of 
records  may  be  disclosed  to  officials  and 
contract  personnel  of  the  Human 
Radiation  Experimentation  Interagency 
Working  Group  as  well  as  other 
designated  government  agencies,  for  the 
purposes  described  above.  These 
agencies  are  the  National  Aeronautics 
and  Space  Administration;  Department 
of  Justice;  Department  of  Energy; 
Department  of  Health  and  Human 
Services;  Department  of  Veterans  Affair; 
the  White  House  Advisory  Committee; 
Central  Intelligence  Agency;  and  Office 
of  Management  and  Budget. 

The  "Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Office  of  the 
Secretary  of  Defense's  compilation  of 
systems  notices  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORINa, 
RETRIEVING.  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAXiE: 

Paper  records  in  file  folders, 
microfilm/fiche,  computer  magnetic 
tape  disks,  and  printouts  in  secure 
computer  facilities. 

RETRIEVABILH^: 

Records  are  retrieved  by  case  number, 
name,  study  control  number,  Social 
Security  Number,  or  service  number. 

SAFEGUARDS: 

Access  to  Or  disclosure  of  information 
is  limited  to  authorized  personneL 
Paper  records  filed  in  folders, 
microfilra/fiche  and  computer  printouts 
are  stored  in  areas  accessible  only  by 
authorized  personnel.  Buildings  are 
protected  by  security  guards  and 
intrusion  alarm  systems.  Magnetic  tapes 
are  stored  in  a  controlled  area  within 
limited  access  facilities.  Access  to 
computer  programs  is  controlled 
through  software  applications  that 
require  validation  prior  to  use. 

RCTEKTION  AND  DISPOSAL: 

Files  will.be  retained  permanently. 
They  will  be  maintained  in  the  custody 
of  the  command  center  until  all  claims 
have  been  settled  and  then  transferred 


to  the  National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Under  Secretary  of  Defense  of 
Acquisition  and  Technology,  Assistant 
to  the  Secretary  of  Defense  (Atomic 
Energy).  3010  Defense  Pentagon, 
Washington,  DC  20301-3010. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Director,  Departme.at  of  Defense 
Radiation  Experiments  Command 
Center,  6801  Telegraph  Road. 
Alexandria.  VA  22310-3398.  or  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology,  Office  of  the  Assistant  to 
the  Secretary  of  Defense  (Atomic 
Energy),  3010  Defense  Pentagon, 
Washington,  DC  20310-3010. 

Individual  should  provide  full  name, 
Social  Security  Number,  or  service 
number,  and  if  known,  case  or  study 
control  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director. 
Department  of  Defense  Radiation 
Experiments  Command  Center.  6801 
Telegraph  Road.-Alexandria,  VA  22310- 
3398,  or  Under  Secretary  of  Defense, 
Office  of  the  Assistant  to  the  Secretary 
of  Defense  (Atomic  Energy),  3010 
Defense  Pentagon,  Washington.  DC 
20301-3010. 

Individuals  should  provide  full  name, 
.Social  Security  Number,  or  service 
number,  and  if  known,  case  or  study 
control  number. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing  " 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECG.RD  SOURCE  CATEGORIES: 

Information  will  be  collected  directly 
from  individuals,  as  well  as  extracted 
from  historical  records  to  include 
personnel  files  and  lists,  training  files, 
medical  records,  legal  case  files, 
radiation  and  other  hazard  exposure 
records,  occupational  and  industrial 
accident  records,  employee  insurance 
claims,  organizational  and  institutional 
administrative  files,  and  related  sources. 
The  specific  types  of  records  used  are 
determined  by  the  nature  of  an 
individual's  exposure  to  radiation. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  94-18909  Filed  8-2-94:  8:45  am] 
BILLING  CODE  5000-04-F 

DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION;  Notice  of  proposed  infonnation 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  2.  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok;  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
PaUick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
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of  ice. 


proposed  i 
grouped  by 
following:  (1) 
e.g.,  new, 
or  reinstatem^t 
of  collection 
Reporting 
Recordkeeping 
OMB  invites 
address  speci 
requests  are 
Sherrill  at  the 


infohnation  collection, 
contains  the 
Type  of  review  requested, 
revision,  extension,  e.xisting 
;  (2)  Title:  (3)  Frequency 
4)  The  affected  public;  (5) 
burqen;  and/ or  (6) 

burden;  and  (7)  Abstract. 

ic  comment  at  the 
ied  above.  Copies  of  the 
a'  ailable  from  Patrick  J. 
address  specified  above. 


{  ubli 


Dated;  July  21 

Mary  R.  Liggett 

Acting  Director, 
Management 


funding  unde; 
Field-Initiatec 
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1994. 

Ir  formation  Resources 
ice. 


Sejv, 

Office  of  Edu(  ational  Research  and 
Improvement 

Type  of  Rev  iew:  Existing 

title:  Appli  :ation  for  Educational 
Research  Program:  Field-Initiated 
Studies 

Frequency:  \nnually 

Affected  Pu  ilic:  Individuals  or 
households;  S  tate  or  local  governments; 

other  for-profit;  Non- 
profit institut:  ons;  Small  businesses  or 
organizations 

Reporting  E  arden: 

150;  Burden  Hours:  4.950 

Recordkeep  ing  Burden: 

Recordkeep  srs:  0;  Burden  Hours:  0 

Abstract:  Tl  is  form  will  be  used  by 
State  educatic  nal  agencies  to  apply  for 
the  Educational  Rosearcli 
Studies  Program.  The 
Department  v\  ill  use  the  information  to 
maike  granVav  ards. 

Type  of  Rev  iew:  Existing 

erformance  Report  for 
Improving  Ac  :»ss  to  Research  Librar)' 
Resources  Pre  ^ram,  HEA  Title  II-C 

Frequency:  \nnually 

Affected  Pu  ^lic:  Non-profit 
institutions 

Reporting  Airden 

Responses:  10;  Burden  Hours:  160 

Recordkeeping  Burden: 

Recordkeepprs:  40;  Burden  Hours:  40 

Abstract:  T  lis  form  is  needed  to 
evaluate  proje  ct  performance  under  the 
discretionary  ^rant  program  Improving 
Access  to  Res  »arch  Library  Resources, 
HEA  Title  IH :. 


Office  of 
Rehabilitativi 


'  Spec  iai 


E< 


Type  of  Review 

Title:  Part 
Disabilities 
Implementation 
Public  Educali 

Frequency: 

Affected  Piifjlic 
governments 

Reporting 

Responses: 


Education  and 
Services 


Extension 
Individuals  With 
ucation  Act, 

of  Free  and  Appropriate 
on  Requirement 
Annually 

State  or  local 


I  urden: 
38;  Burden  Hours:  198.418 


Recordkeeping  Burden: 
Recordkoepers:  0;  Burden  Hours:  0 
Abstract:  This  form  is  completed  by 
States  to  give  important  information 
about  children  with  disabilities 
receiving  special  education  and  related 
services.  This  information  is  used  by  the 
Department  to  monitor  activities  .ind 
report  to  Congress. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New 

Title:  Report  of  Anticipated  Services 
Needed  by  Children  and  Youth  with 
Disabilities  Exiting  the  Educational 
System 

Frequency:  Every  three  years 

Affected  Public:  State  or  local 
goveriunents 

Reporting  Burden: 

Responses:  10;  Burden  Hours:  12,925 

Recordkeeping  Burden: 

Recordkeepers:  0;  Burden  Hours:  0 

Abstract:  This  collection  requirement 
provides  instructions  and  forms 
necessary  for  States  to  report  the 
anticipated  services  needed  by  children 
and  youth  exiting  the  education  system. 
It  serves  as  the  basis  for  distributing 
federal  assistance,  to  improve  transition 
planning,  and  Congressional  reporting. 

Type  of  Review:  Extension 

Title:  Report  of  Children  and  Youth 
with  Disabilities  Receiving  Special 
Education.  Part  B,  Individuals  with 
Disabilities  Education  Act 

Frequency:  Annually 

Affected  Public:  State  or  local 
goverrunents 

Reporting  Burden: 

Responses:  58;  Burden  Hours:  15,19G 

Recordkeeping  Burden: 

Recordkeepers:  0;  Burden  Hours:  0 

Abstract:  This  collection  requirement 
provides  instructions  and  forms 
necessary  for  States  to  report  the 
number  of  diildren  with  disabilities 
served  under  the  Individuals  with 
Disabilities  Education  Act — Part  B 
receiving  special  education  and  related 
services.  It  serves  as  the  basis  for 
distributing  federal  assistance, 
monitoring,  implementating  and 
Congressional  reporting. 

Type  of  Review:  Extension 

Title:  Report  of  Children  and  Youth 
with  Disabilities  Exiting  Special 
Education  During  the  1994-95  School 
Year 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses:  58;  Burden  Hours:  16,124 

Recordkeeping  Burden: 

Recordkeepers:  0;  Burden  Hours:  0 

Abstract:  This  collection  requirement 
provides  instructions  and  a  form 


necessary  for  States  to  report  the  setting 
in  which  children  with  disabilities 
served  under  Chapter  1  of  Elementary 
and  Secondary  Education  Act  (Slate 
Operated  Prt^ams)  receive  special 
education  and  related  services.  The 
form  satisfies  reporting  requirements 
and  is  used  by  the  OfTice  of  Special 
Education  Programs  to  monitor  Slate 
Educational  Agencies  and  for 
Congressional  reporting. 
Type  of  Review:  New 
Title:  Infants  and  toddlers  with 
Disabilities  Served  Who  Would  Have 
Been  Eligible  to  be  Counted  Under 
Subpart  2  of  Chapter  1  of  Elementary 
and  Secondary  Education  Act  (ESEA) 
State  Operated  Programs  (SOP) 
Frequency:  One-time 
Affected  Public:  State  or  local 
governments  .  - 

Reporting  Burden: 
Responses:  52;  Burden  Hours:  130 
Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0 
Abstract:  This  collection  requirement 
provides  instructions  and  forms 
necessary  for  States  to  report  the, 
number  tjf  infants  and  toddlers  (age 
birth  through  2)  served  who  would  have 
been  eligible  to  be  counted  under 
Subpart  2  of  Chapter  1  of  ESEA  (SOP). 
It  serves  as  the  basis  for  distributing 
federal  assistance. 

jFR  Udc.  94-18865  Filed  8-2-94:  8:45  ami 
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Notice  of  Proposed  Information 
Collection  Request 

AGENCY:  Departm.ent  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Acting  Director, 
hiformation  Resources  Managem«!nt 
Service,  invites  comments  on  the 
proposed  information  collection  request 
as  required  by  the  Paperwork  Reduction 
Act  of  1980.  ' 

DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  August  5, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
propo,sed  information  collection  request 
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should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  7th  & 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202^651. 

FOR  RiflTHER  INFORMATtON  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  information:  (1)  Type  of 
review  requested,  e.g.,  new,  revision, 
extension,  existing,  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting  and/ 
or  Recordkeeping  burden;  and  (6) 
Abstract.  Because  an  emergency  review 
is  requested,  the  additional  information 
to  be  requested  in  this  collection  is 
included  in  the  section  on  "Additional 
Information"  in  this  notice. 

Dated:  July  28.  1994. 

Mary  P.  Liggett, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Emergency 
Title:  Standards,  Criteria,  and 
Procedures  Governing  the  Repayment 
and  Consolidation  of  Loans  Under  the 
Direct  Loan  Program 

Abstract:  On  August  10, 1993,  the 
Student  Loan  Reform  Act  of  1993  (P.L. 
103-66)  was  enacted.  The  legislation 
authorized  the  Federal  Direct  Student 
Loan  Program  to  make  loans  begiiming 
July  1,  1994.  On  July  1,  1994  the 
regulations  implementing  the 
Consolidatioii  Loan  Process  were 
published.  The  repayment  and 
consolidation  rules  satisfy  the 


requirements  needed  for  the  first  year  of 
this  program. 

Additional  Information:  The  U.S. 
Department  of  Education  has  requested 
an  emergency  review  and  approval  fi-om 
the  Office  of  Management  and  Budget. 
ED  was  required  by  law  to  implement 
the  Consolidation  Loan  Process  by  July 
1, 1994.  To  prevent  further  delay  in  this 
statutory  deadline.  ED  has  requested 
approval  by  August  5, 1994.  This  will 
allow  ED  to  provide  the  required  forms 
to  the  borrowers  by  mid-August. 

Frequency:  On  occasion 

Affected  Public:  Individuals  or 
household;  non-profit  institutions 

Reporting  Burden: 

Responses:  62,068;  Burden  Hours: 
22.278 

Recordkeeping  Burden: 

Recordkeepers:  0;  Burden  Hours:  0 
[PR  Doc.  93-18866  Filed  8-2-93;  8:45  ami 
BILLING  COOE  4eOO-01-M 


Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 
Student  Financial  Assistance, 
Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  sponsored  by  the 
Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  pubfic. 

DATES  AND  TIMES:  August  25.  1994, 
beginning  at  9:00  a.m.  and  ending  at 
5:00  p.m.;  and  August  26,  1994, 
begirming  at  8:30  a.m.  and  ending  at 
12:00  noon. 

ADDRESSES:  Harvard  University,  the 
Faculty  Club,  20  Quincy  Street,  in 
Cambridge,  Massachusetts  02138. 
f  OR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Room  4600,  ROB- 
3,  7th  &  D  Streets,  S.W.,  Washington, 
D.C.  20202-7582,  (202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pubhc  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Conmiittee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters. 


including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program,  and  an  in-depth 
study  of  student  loan  simplification.  As 
a  result  of  passage  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993,  the  Congress  also  directed  the 
Advisory  Committee  to  conduct  an 
evaluation  of  the  Federal  EMrect  Student 
Loan  Program  (FDSLP)  and  the  Federal 
Family  Education  Loan  Program 
(FFELP)  and  submit  a  report  to  Congress 
and  the  Secretary  on  not  less  than  an 
annual  basis  on  the  operation  of  both 
programs. 

The  Advisory  Committee  will  meet  in 
Cambridge,  Massachusetts  on  Thursday, 
August  25, 1994,  twm  9:00  a.m.  to  5K)0 
p.m.,  and  on  Friday,  August  26,  from 
8:30  a.m.  to  12:00  noon. 

The  proposed  agenda  includes  (a)  a 
discussion  on  direct  lending 
implementation:  (b)  a  discussion  session 
on  evaluation  of  the  Federal  Direct 
Student  Loan  and  Federal  Family 
Education  Loan  programs  for  year  two; 
(c)  the  Department  of  Education's  plans 
for  Phase  II,  Student  Aid  Reform;  (d)  an 
update  on  the  delivery  system;  and  (e) 
an  Advisory  Committee  regulatory 
update  and  planning  session  for  the 
upcoming  year's  agenda.  Space  is 
limited  and  you  are  encouraged  to 
register  early  if  you  plan  to  attend.  To 
register,  please  contact  the  Advisory 
Committee  staff  office  at  (202)  708- 
7439.  The  registration  deadline  is 
August  17, 1994. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  pubhc 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Room  4600,  7th  and  D 
Streets,  S.W.,  Washington,  D.C.  torn  the 
hours  of  9:00  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  July  29. 1994. 
Dr.  Brian  K.  Fitzgerald. 

Staff  Director,  Advisory  Committee  on 

Student  Financial  Assistance. 

[FR  Doc.  94-18900  Filed  8-2-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extensions 

AGENCY:  Department  of  Eneigy. 
ACTION:  Notice. 
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SUMMARY:  Th«  Department  of  Energy  has 
submitted  thr  je  information  collection 
packages  to  tt  e  Office  of  Management 
and  Budget  fo  r  renewal  under  the   . 
Paperwork  Re  duction  Act  of  1980.  Pub. 
L  No.  96-511. 

The  packag  ;s  cover  management  and 
procurement  i  :ollections  of  information 
from  manager  lent  and  operating 
contractors  of  the  IDepartment  of 
Energy's  Gove  mment-owned/contractor- 
operated  facil  ties  and  offsite 
contractors.  T  le  information  is  used  by 
Departmental  management  to  exercise 
management  oversight  as  to  the 
implementation  of  applicable  statutory 
and  contractu  il  requirements  and 
obligations.  T  le  listing  for  each  package 
contains  the  f  illowing  information:  (1) 
title  of  the  ir»f  irmation  collection 
package;  (2)  c  irrent  Office  of 
Management  I  tnd  Budget  control 
number;  (3)  tj  pe  of  respondents;  (4) 
estimated  nur  iber  of  responses;  (5) 
estimated  tota  I  burden  hours,  including 
recordkeepinj  hours,  required  to 
provide  the  iii  formation;  (6)  purpose; 
and  (7)  numbiir  of  collections. 
DATES  AND  ADDRESSES:  Comments 
regarding  the  nformation  collection 
pages  should  )e  submitted  to  the  Office 
of  Managemei  it  and  Budget  Desk  Officer 
at  the  followii  ig  address  no  later  than 
(30  days  after  publication  in  the  Federal 
Register!.  Demrtment  of  Energy  Desk 
Officer,  Offica  of  Management  and 
Budget  (OIRAi.  Room  3001.  New 
Executive  Off  ce  Building.  Washington. 
DC  20503,  (20  2)  39.5-3084.  If  you 
anticipate  tha  you  will  be  submitting 
comments,  bu  t  find  it  difficult  to  do  so 
within  the  pei  iod  of  time  allowed  by 
this  notice,  yc  u  should  advise  the  Office 
of  Managemei  it  and  Budget  Desk  Officer 
of  your  intent  on  to  do  so  as  soon  as 
possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  I  he  Department  of  Energy 
contact  listed  in  this  notice.) 
FOR  FURTHER  I  ^FORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Mary- 
Ann  Wallace,  Records  Management 
Division  (HR-  422),  Department  of 
ilnergy.  Wash  ngton,  DC  20585,  (301) 
903-3524. 

Package  Tit  e:  Construction  and 
Project  Manaf  ement. 

Current  OK  B  No.:  1910-0200. 

Type  of  Res  jondents:  Department  of 
Energy  manag  sment  and  operating 
contractors  ar  d  offsite  contractors. 

Estimated  f  umber  of  Responses: 
13,307. 

Estimated  1  otal  Rurden  Hours: 
452,996. 

Purpose:  T\  is  information  is  required 
by  the  Depart  nent  to  ensure  that 
construction  t  nd  project  management 


resources  and  requirements  are 
managed  efficiently  and  effectively  and 
to  exercise  management  oversight  of 
Department  of  Energy  contractors.  The 
package  contains  21  information  and/or 
recordkeeping  requirements. 

Package  Title:  Personal  Property. 

Current  OMR  No.:  1910-1000. 

Type  of  Respondents:  Department  of 
Energy  management  and  operating 
contractors  and  offsite  contractors. 

Estimated  Number  of  Responses: 
3.857. 

Estimated  Total  Rurden  Hours: 
247,374. 

Purpose:  This  information  is  required 
by  the  Department  to  ensure  that 
personal  property  resources  and 
requirements  are  managed  efficiently 
and  effectively  and  to  exercise 
management  oversight  of  Department  of 
Energy  contractors.  The  package   . 
contains  29  information  and/or 
recordkeeping  requirements. 

Package  Title:  Real  Property. 

Current  OMR  No.:  1910-1600. 

Type  of  Respondents:  Department  of 
Energy  management  and  operating 
contractors,  and  offsite  contractors. 

Estimated  Number  of  Responses:  492. 

Estimated  Total  Rurden  Hours: 
163,725. 

Purpose;  This  information  is  required 
by  the  Department  to  ensure  that  real 
property  resources  and  requirements  are 
managed  efficiently  and  effectively  and 
to  exercise  management  oversight  of 
Department  of  Energy  contractors.  The 
package  contains  10  information  and/or 
recordkeeping  requirements. 

Issued  in  Washington.  DC,  on  July  14, 
1994. 

Mary  Ann  Wallace, 

Acting  Director.  Office  oflHM  Policy.  Plans, 
and  Oversight. 

|FR  Doc  94-18918  Filed  8-2-94;  8:45  am) 
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Kansas  City  Support  Office,  Buildings 
Energy  Analysis  Service;  Notice  of 
Soiicitation  of  Grant  Proposal. 

agency:  U.S.  Department  of  Energy. 
SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  iCansas  City  Support 
Office  (KCSO)  is  soliciting  grant 
proposals  to  pursue  innovative  concepts 
to  develop  a  viable  process  for  utilizing 
engineering  students  in  a  buildings 
analysis  program.  The  program  will 
focus  on  a  integrated  (holistic)  systen>s 
analysis  and  development  of  a 
management/recommissioning  plan  to 
facilitate  the  implementation  of 
recommendations.  The  analysis  will 
include  the  operations,  maintenance, 
and  restoration  needs  of  heating. 


ventilating,  air-conditioning,  lighting, 
dornestic  water  systems,  and  the  energy 
accounting  procedures  currently  being 
used.  The  project  team  will  also 
implement  a  utility  accounting  system 
in  cooperation  with  the  participating 
building  owner/operators  to  analyze 
historic  and  future  utility  usage.  The 
target  facilities  will  be  schools  and  other 
public  institutional  buildings  in  the  four 
state  KCSO  region.  The  program  will 
pattern  certain  aspects  after  the  DOE's 
Energy  Analysis  and  Diagnostic  Center 
(EADC)  program  but  will  emphasize 
measurement  of  results,  institutional 
partnerships,  funding  mechanisms  to 
perpetuate  the  process,  training 
requirements  and  identification  of 
public  and  private  resources  to  assist 
clients  in  implementing  the 
recommendations.  The  development  of 
means  to  sustain  the  process,  assurance 
of  implementation  of  recommendations, 
and  measurable  results  are  key  goals  of 
the  program.  Projects  shall  be  located  in 
Federal  Region  VII  consisting  of  the 
following  states:  Iowa,  Kansas,  Missouri, 
and  Nebraska.  The  successful  grantee 
will  be  expected  to  present  the  pilot 
program  results  in  a  round-table 
evaluation  forum  of  appropriate 
stakeholders  and  governmental  officials. 
Each  proposal  submitted  will  be 
reviewed  and  evaluated  against 
established  qualification  and  evaluation 
criteria.  The  DOE  grant  will  not  exceed 
$65,000.  Cost  sharing  is  not  mandator}', 
but  will  be  included  in  the  evaluation 
criteria.  Grant  award  is  expected  to  be 
made  by  September  30, 1994. 

DATES:  The  Solicitation  for  Financial 
Assistance  Proposal,  SFAP  NO.  PS-  . 
KCSO-94003,  will  be  available  after  July 
22, 1994.  Requests  for  copies  of  the 
solicitation  must  be  in  writing  to:  Kirk 
Bond,  Program  Engineer,  U.S. 
Department  of  Energy.  Kansas  City 
Support  Office,  911  Walnut  St..  Suite; 
1411.  Kansas  City,  Missouri  64106- 
2024.  Applications  must  be  received  by 
3:00  p.m.  (local  time),  August  31,  1994. 

ADDRESSES  AND  FURTHER  INFORMATION: 
Kirk  Bond,  Program  Engineer.  (816)    - 
426-7054  or  JoAmi  Timm.  Contracting 
Officer,  (816)  426-3116  or  at  U.S. 
Department  of  Energy,  Kansas  City 
Support  Office,  911  Walnut  St..  Suite 
1411,  Kansas  City,  Missouri  64106- 
2024. 

Issued  in  Gold  jn,  Colorado  on:-|uly  20. 
1994. 

John  W.  Meeker, 
Chief.  Procurement  Team.  CO. 
jFR  Doc.  94-18919  Filed  8-2-94;  8:45  ami. 
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Carlsbad  Area  Office;  Waste  Isolation 
Pilot  Plant;  Trespassing  on  DOE 
Property 

AGENCY:  Energy  Department. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy 
hereby  designates  an  additional  portion 
.  of  the  Waste  Isolation  Pilot  Plant  ( WIPP) 
site  near  Carlsbad.  New  Mexico,  an  Off- 
Limits  Area  in  accordance  with  10  CFR 
Part  860,  making  it  a  federal  crime 
under  42  U.S.C.  2278a  for  unauthorized 
persons  to  enter  into  or  upon  that  part 
of  the  WIPP  site.  If  unauthorized  entry 
into  or  upon  the  designated  portion  of 
the  site  is  into  an  area  enclosed  by  a 
fence,  wall,  roof,  or  other  standard 
barrier,  conviction  for  such 
unauthorized  entry  may  result  in  a  fine 
of  not  more  than  $100,000  or 
imprisonment  for  not  more  than  one 
year  or  both.  If  unauthorized  entry  into 
or  upon  the  site  is  into  an  area  not 
enclosed  by  a  fence,  wall,  roof,  or  other 
standard  barrier,  conviction  for  such . 
unauthorized  entry  may  result  in  a  fine 
of  not  more  than  $5,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  E.  Dials,  Manager.  Carlsbad  Area 
Office,  P.O.  Box  3090,  Carlsbad,  New 
Mexico  88221,  Telephone  (505)  234- 
7300. 

SUPPLEMENTARY  INFORMATION:  The  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act.  Public  Law  102-579,  transferred 
jiuisdiction  over  the  WIPP  site  from  the 
Secretary  of  the  Interior  to  the  Secretary 
of  Energy  and  reserved  the  WIPP  site  for 
the  use  of  the  Secretary  of  Energy  for  the 
authorized  activities  associated  with  the 
purposes  of  WIPP.  At  this  time, 
pursuant  to  Section  229  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (47 
U.S.C.  2278a),  Section  104  of  the  Energy 
Reorganization  Act  of  1974  (42  U.S.C. 
5814).  as  implemented  by  10  CFR  Part 
860  published  in  the  Federal  Register 
on  July  9.  1975,  (40  FR  28789.  28790), 
and  Section  301  of  the  Department  of 
Energy  Organization  Act  (42  U.S.C. 
7151),  the  Department  of  Energy  hereby 
gives  notice  that  a  portion  of  the  WIPP 
site  is  designated  an  Off-Limits  Area 
and  prohibits  the  unauthorized  entry 
and  the  unauthorized  introduction  of 
weapons  or  dangerous  materials,  as 
provided  in  10  CFR  860.3  and  860.4  into 
or  upon  that  part  of  the  WIPP  site  in 
Eddy  County,  New  Mexico. 

The  portion  of  the  WIPP  site  being 
designated  in  this  notice  as  an  Off- 
Limits  Area  includes  those  portions  of 
the  WIPP  site  previously  designated  as 
Off-Limits  Areas  (47  FR  38580, 
September  1,  1982;  48  FR  28715,  June 
23,  1983).  A  description  of  the  portion 
of  the  WIPP  site  being  designated  at  this 
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time  is  as  follows:  A  tract  of  land  in 
Eddy  County,  New  Mexico,  being  part  of 
Sections  20,  21,  28,  and  29,  Township 
22  South,  Range  31  East,  N.M.P.M.,  and 
being  more  particularly  described  as 
follows,  to  wit:  Begiiming  at  a  point  on 
the  North  fine  of  said  Section  20  which 
is  S89*57'  a  distance  of  1378.68'  from 
the  Northwest  comer  of  said  Section  20; 
Thence  S89°  57'  E  a  distance  of  3900.00' 
to  the  comer  common  to  Sections  16, 
17,  20,  &  21,  Thence  N89'*  51'E  a 
distance  of  3160.99'  to  a  point  from 
which  the  comer  common  to  Sections 
15,  16,  21.  &  22  bears  N89»  51'E  a 
distance  of  2120.00  feet.  Thence  S00° 
01'16"E  a  distance  of  5279.97'  to  a  point 
on  the  line  between  Sections  21  &  28 
from  which  the  comer  common  to 
Sections  21,  22,  27,  &  28  bears  N89°  56'E 
a  distance  of  21 18.71'  and  the  comer 
common  to  Sections  20,  21,  28.  &  29 
bears  S89°  56'W  a  distance  of  3160.63'. 
Thence  continuing  SOO"  01'16"E  a 
distance  of  3697.74'  to  a  point  from 
which  the  comer  common  to  Sections 
27,  28,  33,  &  34  bears  South  1580.0'  and 
East  2120.0',  Thence  N89''  59'27"W  a 
distance  of  3159.63'  to  a  point  on  the 
line  between  Sections  28  &  29  from 
which  the  comer  common  to  Sections 
20.  21,  28.  &  29  bears  NOO"  02'35  "W  a 
distance  of  3693.55'  and  the  comer 
common  to  Sections  28.  29,  32,  &  33 
bears  SOO"  02'35"E  a  distance  of 
1580.51',  Thence  continuing  N89'' 
59'27  "W  a  distance  of  3897.93'  to  a 
point  from  which  the  comer  common  to 
Sections  29,  30,  31.  &  32  bears  S00° 
Ol'W  1580' and  N89''  59'W  1379.34'. 
Thence  NOO"  02'27"VV  a  distance  of 
369G.32'  to  a  point  on  the  line  between 
Sections  20  &  29  from  which  the  comer 
common  to  Sections  20,  21,  28,  &  29 
bears  S89''  57'E  a  distance  of  3898.21' 
and  the  comer  common  to  Sections  19, 
20,  29,  &  30  bears  N89''  57'W  a  distance 
of  1381.13',  Thence  continuing  NOO" 
02'27"W  a  distance  of  5275.39'  to  the 
point  of  beginning,  containing  1453.9 
acres  of  land,  more  or  less. 

Notices  stating  the  pertinent 
prohibitions  of  10  CFR  860.3  and  860.4 
and  penalties  of  10  CFR  860.5  will  be 
posted  at  all  entrances  of  said  tract  and 
at  inter\als  along  its  periiiicter  as 
provided  in  10  CFR  860.6. 

Issued  in  Carlsbad,  NM  July  25.  1994. 
George  E.  Dials, 
Manager.  Carlsbad  Area  Office. 
IFR  I)oc.  94-18917  Filed  8-2-94;  8.45  ami 
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Federal  Energy  Regulatory 
Commission 


[Docket  No.  PL94-4-000] 

Pricing  Policy  For  New  And  Existing 
Facilities  Constructed  By  Interstate 
Natural  Gas  Pipelines; 

NOTICE  OF  PUBUC  CONFERENCE 
AND  OPPORTUNITY  TO  FILE 
WRITTEN  COMMENTS 

July  28,  1994. 

Take  notice  that  the  Commission  will 
convene  a  public  conference  in  the 
above-captioned  proceeding  to  consider 
the  methodologies  to  be  used  in  setting 
rates  for  transportation  service  with 
regard  to  new  and  existing  facilities 
constmcted  by  interstate  natural  gas 
pipelines.  The  Commission  also  will  be 
accepting  written  comments  prior  to  the 
conference.  The  date  and  procedures  for 
the  conference  will  be  established  by  a 
subsequent  notice.  Written  comments 
may  be  filed  within  60  days  of  the  date 
of  this  notice. 

I.  Scope  of  Inquiry 

Historically,  when  pipelines  have 
sought  to  enlarge  their  facilities,  the 
Commission  had  a  preference  for 
rolling-in  the  costs  of  the  new 
construction  into  the  pipeline's  cost-of- 
service  and  establishing  a  single  rate  for 
both  the  existing  customers  and  the 
expansion  customers  (those  customers 
obtaining  capacity  as  a  result  of  the  new 
facilities).  The  Commission  found  that 
rolled-in  pricing  would  be  appropriate 
when  the  new  facilities  were  part  of  an 
integrated  system  and  provided  system- 
wide  benefits.'  When  die  new 
constmction  was  not  integrated  into  the 
pipehne's  existing  system,  the 
Commission  would  approve 
incremental  pricing  in  which  a  separate 
cost-of-service  is  established  for  the 
existing  and  expansfon  facilities,  and 
the  prior  holders  of  capacity  (existing 
shippers)  and  expansion  shippers  pay 
different  rates. 

The  Commission,  however,  became 
concemed  about  the  effect  of  rolling-in 
the  costs  of  new  construction  that  is 
integrated  into  the  pipeline's  existing 
system.  The  Commission  was 
particularly  concemed  with  the  effects 
of  expensive  construction  because  using 
rolled-in  rates  could  result  in 
disproportionate  costs  being  imposed  on 
existing  customers  when  compared  with 
the  benefits  they  receive  from  the 


'SeeTrunklineCks  Company.  21  FPC  704  (1959). 
affd.  Battle  Creek  Gas  Company  v.  FPC.  281  F.2d 
42  (D.C  Cir.  1960h  Great  Lakes  Gas  Tran.smission 
Limited  Partnership.  45  FERC  I6I.237  (1988). 
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expansion- '  "he  Commission  was 
further  conce  med  that  roUing-in  rates  in 
this  situation  could  conflict  with  its 
efforts  to  ado  }t  rate  designs  that 
promote  ecoi  omic  efficiency  by  causing 
the  pipeline']  existing  customers  to 
subsidize  the  rates  paid  by  expansion 
customers.  A  5  a  result  of  these  concerns, 
the  Commiss  on.  in  its  Great  Lakes 
orders,  requii  ed  the  pipeline  to  charge 
incremental  ]  trices  for  a  system 
expansion  ba  >ed  on  a  test  in  which  the 
benefits  to  ex  isting  customers  were 
weighed  agai  ist  the  costs  of  rolhng-in 
the  facilities  commensurate  benefits 
test). 

In  TransCdnada  Pipelines  Limited  v. 
FERC,^  the  cc  urt  of  appeals,  however, 
remanded  th<  Commission's 
determinatioi  i  to  use  incremental  rates 
in  Great  LaJc^s.  The  court  concluded 
that  the  Comkiission  had  not  justified 
its  focus  on  c  smmensurate  benefits  in 
light  of  the  G  tmmission's  past  approach 
of  examining  whether  the  new  facilities 
were  integral  >d  into  existing  facilities 
and  whether  he  facilities  provided 
system-wide  )enefits,  qualitatively 
described.  Th  e  court  also  expressed 
concern  that  he  use  of  incremental 
pricing  may  t  esult  in  undue 
discrimination  because  facility 
expansion  is  raused  not  only  by  the 
demands  of  tj  le  new  customers,  but  by 
the  continuir  i  demands  of  the  existing 
customers. 

The  Comm  ssion  has  been  moving 
towards  greatpr  reliance  on  market 
forces  both  inl  its  rates  and  certificate 
policies.  In  O  rder  Nos.  436  '  and  635  *, 
the  Commissi  on  required  pipelines  to 
pro\ide  unbu  ndled,  open  access 
transportation  in  order  to  promote 
greater  efficie  ncy  and  increased 
competition  « mong  pipelines  and  their 
customers,  tv  o  goals  that  can  be 
affected  by  th  b  pricing  policies  used  for 
new  construe  ;ion.  In  order  to  contribute 
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to  achieving  these  two  goals,  the 
Commission  also  required  pipelines  to 
institute  capacity  release  mechanisms 
and  to  adopt  flexible  receipt  and 
delivery  point  policies.  In  the 
competitive  world  of  unbundled 
transportation,  shippers  have  many 
more  transportation  options,  and  the 
prices  shippers  pay  for  transportation 
on  different  pipehnes  has  become  a 
critically  important  aspect  of 
competition  in  the  market.  In  the 
competitive  capacity  market  created  by 
Order  Nos.  436  and  636,  the 
development  of  consistent  pricing 
pohcies  is  important  both  for  pipelines 
and  their  customers,  because  they  need 
to  know  the  rates  that  will  be  charged 
in  order  to  make  appropriate  decisions 
about  the  amount  of  capacity  to  build 
and  to  purchase. 

The  Commission  is  interested  in 
undertaking  a  comprehensive 
evaluation  of  its  current  pricing  policies 
to  determine  whether  revisions  are 
needed.  One  goal  of  this  effort  is  to 
develop  pricing  policies  for  new 
construction  that  will  properly  reflect 
cost  responsibility  and  that  will  further 
efficiency  and  competition  in  the 
market  and  promote  the  development  of 
the  industry.  Another  important  goal  is 
to  identify  bow  best  to  provide 
pipelines  and  their  existing  and  future 
customers  with  as  much  certainty  as 
possible  about  whether  projects  uiil  be 
approved  and  the  rates  customers  will 
be  paying  for  capacity  when  pipelines 
expand.  Unless  pipelines  and  customers 
are  aware  of  the  rate  imphcations  of 
expansions,  they  cannot  make  informed 
decisions  about  the  amount  of  capacity 
to  build  and  to  purchase. 

As  part  of  the  inquiry  into  ways  to 
provide  greater  certainty  about  project 
approvals  and  rates  for  new 
constructi(m,  the  Commission  is 
interested  in  reexamining  its  current 
certificate  and  rates  policies  for  new 
construction.  As  a  result  of  the 
increased  rebance  on  market  forces 
brought  about  by  Order  Nos.  436  and 
636,  the  Commission  has  reevaluated  its 
certificate  policies  to  place  greater 
rehance  on  the  market.  The  Commission 
has  established  procedures  under  which 
pipelines  can  obtain  construction 
certificates  for  projects  that  are  not  fully 
subscribed  at  the  time  of  application. 
First,  pipelines  may  apply  for  optional 
certificates  for  undersubscribed  projects 
under  which  the  pipelines  are  at  risk  for 
cost  recovery.  ^  Second,  if  pipelines 
apply  for  a  traditional  certificate  and 
have  not  been  able  to  demonstrate  that 
the  project  will  be  fully  subscribed 
under  long  term  contracts,  the 


Commission  has  permitted  the 
construction  to  go  forward  by  issuing 
certificates  containing  conditions  under 
which  the  pipeline  is  placed  at  risk  for 
unsubscribed  capacity.  *  The 
Commission,  however,  has  declined  to 
issue  at-risk  certificates  where 
companies  have  failed  to  demonstrate 
support  for  a  significant  amount  of  the 
proiected  capacity. ' 

The  Commission's  policy  has  been  to 
determine  whether  to  allow  a  rolled-in 
pricing  methodology  for  new  facilities 
when  pipelines  have  sought  to  recover 
the  costs  for  these  facilities  in 
proceedings  under  §  4  of  the  Natural  Gas 
Act  (NG.\),  rather  than  when  the 
pipelines  have  sought  certificate 
approval  for  construction  under  §  7  of 
NGA.  However,  when  a  pipeline  seeks 
incremental  pricing  treatment,  the 
Commission  generally  addresses  this 
issue  in  the  §  7  certificate  proceeding 
where  a  new  facility  or  service  is  first 
proposed.  The  Commission  has  not 
made  rolled-in  pricing  determinations 
in  certificate  applications  because,  in  §  7 
certificate  proceedings,  the  Commission 
is  considering  rates  only  for  new  service 
or  customers  and  cannot  change  the 
rates  of  the  pipeline's  existing 
customers. '°  One  effect  of  making 
rolled-in  pricing  determinations  in  §  4 
rate  proceedings  is  that  the  decision  is 
made  after  the  facilities  are  built  and 
after  the  customers  have  determined 
whether  to  sign  contracts  for  the 
facihties. 

In  a  recent  order  in  Northwest 
Pipeline  Corporation, ' '  the  Commission 
sought  to  provide  greater  certainty  about 
rate  treatment  by  issuing  a  declaratory 
order  in  Northwest's  certificate 
proceeding  providing  a  preliminary 
determination  of  rate  design 
methodology.  Based  on  the  information 
provided  by  Northwest  in  its 
application  and  in  response  to 
Commission  data  requests,  the 
Commission  found  that  rolled-in  rate 
treatment  would  be  appropriate  in  a 
subsequent  §  4  rate  filing  to  recover  the 


IB  CFR  Pan  157.  Subpart  E. 


'  See.  e.g.,  Arkia  Energv'  Resources  Compajiy.  63 
FERC  161.215  at  62.590  (1993). 

'  See.  e.g.,  Queetar  Pipeline  Company.  67  FERC  1 
61.145  (1994).  Bui  see.  Petal  Gas  Storage  Company. 
64  FERC  161.190  (1993).  in  which  the  Commission 
issued  a  certificate  apprm-ing  operation  of  existing 
storage  facilities  to  provide  third  party  storage 
ser%'ice  at  market-based  rates,  though  the  applicant. 
a  newly  formed  company,  had  do  executed 
contracts  or  binding  pjrecedent  agreements. 

">  See  Northern  Natural  Gas  Company  v.  FERC. 
827  F.2d  779  (D.C.  Cir.  1987);  Panhandle  Eastern 
Pi  pe  Line  Company  v.  FERC.  6 1 3  F.  2d  1 1 20  (D.C. 
Cir.  1979).  cert  denied.  449  U.S.  889  (1980).  The 
Conunission  could  change  existing  customers'  rates 
only  Ijy  acting  under  §  5  of  the  NGA  and  finding 
that  tl^ir  rates  are  unjust  and  unreasoruible. 

'<  S9  FERC  161JJ89  {\99Zi.  order  on  reh'g.  68 
FERC  161. 037  (1994). 
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facility  costs,  provided,  however,  that 
Northwest  could  show  in  the  §  4  rate 
proceeding  that  the  expansion  facihties 
would  provide  the  system-wide  benefits 
it  alleged  in  the  certificate  appUcation 
and  that  the  rate  impact  of  rolling-in  the 
facilities  would  be  approximately  the 
same  as,  and  not  materially  greater  than, 
that  projected  by  Northwest. 

The  Commission  is  interested  in 
obtaining  the  industry's  views  on  the 
extent  of  contractual  support  for  a 
project  that  should  be  required  before 
the  Commission  expends  resources 
evaluating  the  project's  rate  and 
environmental  aspects.  The  Commission 
is  concerned  about  authorizing  activities 
that  will  affect  the  environment  or 
confer  eminent  domain  powers  on  an 
appUcant  when  the  applicant  offers  no 
support  (whether  by  way  of  contracts  or 
precedent  agreements)  for  its  proposal. 
The  Commission,  however,  also  is 
aware  that  some  applicants,  particularly 
new  entrants  to  the  market,  may  not  be 
able  to  obtain  the  financing  needed  to 
attract  customers  for  their  project 
without  some  indication  by  the 
Commission  that  the  project  ultimately 
may  be  approved  and,  if  so,  at  what 
price  capacity  will  be  available. 

Depending  on  the  poUcy  adopted  for 
recovering  expansion  costs,  the 
Commission  is  also  interested  in 
examining  whether  its  current  policy  of 
making  rolled-in  rate  determinations  in 
§  4  rate  proceedings  may  need  to  be 
revised.  For  example,  if  the  Commission 
were  to  adopt  a  specific  policy  (such  as 
always  pricing  on  a  rolled-in  or 
incremental  basis)  or  definitive  criteria, 
the  question  of  the  proceeding  (whether 
a  §  7  certificate  or  a  §  4  rate  case)  in 
which  to  make  the  determination  could 
be  less  important,  since  pipelines  and 
customers  would  know  in  advance  how 
the  facilities  would  be  priced.  However, 
if  the  Commission  were  to  adopt  more 
general  criteria,  such  as  a  system-wide 
benefits  or  commensurate  benefits  test, 
the  Commission  may  need  to  consider 
whether  and  how  to  revise  its  current 
policies  on  when  and  in  what 
proceeding  to  make  the  determination. 

The  Commission  is  establishing  this 
conference  to  obtain  views  ft-om  all 
facets  of  the  gas  industry  on  issues 
relating  to  the  methods  for  recovering 
facility  costs.  The  Commission 
discusses  below  some  of  the  issues 
bearing  on  the  determination  of  pricing 
methodologies.  The  Commission  is 
interested  in  hearing  the  industry's 
views  on  these  issues,  as  well  as  other 
issues  related  to  facility  cost  recovery, 
in  written  submissions  and  in  oral 
presentations  at  the  conference. 


II.  Issues  to  be  Considered 

A.  Benefits  And  Effects  Resulting  From 
The  Adoption  Of  Rolled-in  Or 
Incremental  Pricing 

The  Commission  is  interested  in 
receiving  comments  on  the  competitive 
effects  of  adopting  rolled-in  or 
incremental  pricing  as  well  as  other 
effects  resulting  from  the  choice  of 
pricing  methodology.  The  following  are 
some  of  the  questions  that  will  be 
considered. 

1.  Which  pricing  methodology  better 
reflects  cost  responsibility  and  provides 
better  market  signals  about  the 
appropriate  scale  of  construction?  Will 
rolled-in  pricing  lead  to  overbuilding 
because  the  existing  customers  are 
contributing  to  the  costs  of 
construction?  On  the  other  hand,  does 
rolled-in  pricing  better  avoid  piecemeal 
expansions,  and  higher  overall  costs,  by 
permitting  pipehnes  to  build  facilities  to 
better  serve  fiature  needs?  Is 
Commission  oversight  through  its 
certificate  regulation  sufficient  to 
prevent  overbuilding? 

2.  What  is  the  effect  of  each  pricing 
methodology  on  other  national  goals, 
such  as  promoting  the  use  of  natural  gas 
or  protecting  the  environment?  For 
example,  which  methodology  would 
better  permit  the  market  to  make  the 
appropriate  fuel  choice  given 
environmental  and  other  impacts  of  the 
choice? 

3.  Does  the  choice  of  pricing 
methodology  have  a  significant  effect  on 
competition  among  pipelines?  For 
example,  does  a  new  pipeline,  whose 
prices  reflect  ciurent  construction  costs, 
have  difficulty  competing  against  an 
existing  pipeline  that  can  roll-in  new 
facilities  costs?  If  so.  should  this  be  a 
regulatory  concern? 

4.  Does  the  choice  of  pricing 
methodology  have  a  significant  effect  on 
competition  in  the  capacity  release 
market?  For  example,  does  an 
incremental  shipper,  whose  rates  reflect 
the  current  cost  of  construction,  have 
difficulty  competing  in  the  capacity  - 
release  market  with  a  shipper  paying  a 
pre-expansion  rate? 

5.  Does  the  adoption  of  any  pricing 
methodology  better  comport  with  a 
regulatory  regime  that  relies  on  private 
contracts  and  market  forces?  For 
example,  does  the  choice  of  pricing 
methodology  affect  business  planning 
and  the  negotiation  of  long-term 
contracts?  How  important  is  long-term 
contracting  to  the  industry? 

6.  Does  charging  shippers  different 
prices  for  the  same  service  under 
incremental  pricing  (vintage  pricing) 
create  economic  distortions  or  undue 
discrimination,  as  raised  by  the  Court  in 


TransCanada?  Commenters  should 
consider  the  following  questions. 

a.  Does  vintage  pricing  create 
economic  distortions  and.  if  so.  are  such 
distortions  greater  or  less  than  those 
associated  with  rolled-in  pricing? 

b.  Should  existing  shippers  be 
entitled  to  receive  lower  prices  because 
they  signed  long-term  contracts  with  the 
pipelines  when  prices  were  lower? 
Commenters  should  address  the  terms 
and  conditions  relating  to  rate  increases 
that  would  exist  in  long  term  contracts 
in  a  competitive  market  for  capacity. 
They  also  should  address  the  prices 
existing  shippers  should  pay  when  their 
contracts  expire. 

c.  What  price  should  a  new  shipper 
which  acquires  existing  capacity 
(formerly  priced  at  a  pre-expansion  rate) 
pay?  For  example,  if  an  existing  shipper 
exercises  a  contractual  right  to  reduce 
its  contract  demand  freeing  capacity  for 
a  new  shipper,  should  a  new  shipper 
pay  the  pre-expansion,  the  incremental, 
or  some  other  rate  for  that  freed-up 
capacity? 

d.  Are  there  methods  of  dealing  with 
the  vintage  pricing  issue?  For  example, 
should  current  shippers  be  able  to 
release  capacity  prior  to  the  expansion 
at  up  to  the  proposed  incremental  rate? 
If  current  shippers  are  willing  to  release 
some  of  their  existing  capacity  prior  to 
Ehe  expansion,  the  scale  of  the 
expansion  could  be  reduced.  Permitting 
current  shippers  to  release  capacity  also 
would  ensure  that  all  shippers  would 
make  their  capacity  determinations 
based  on  incremental  prices  and  that 
capacity  would  be  allocated  to  those 
shippers  valuing  it  the  most. 

B.  What  Pricing  Methodology,-  Or  Test 
Should  The  Commission  Adopt  For  Sew 
And  Existing  Facilities? 

Given  the  economic  effects  of  the 
potential  choices,  the  Commission  is 
interested  in  obtaining  comments  on  the 
pricing  methodology  or  methodologies 
that  should  be  used.  Comments  should 
not  be  hmited  to  the  rolled-in  or 
incremental  methodologies  used  in  the 
past,  but  should'include  potential 
alternative  approaches,  with  a 
discussion  of  the  benefits  of  each 
approach.  If  the  Commission  were  to 
continue  its  case-by-case  approach  to 
determining  pricing  methodology,  the 
Commission  is  interiested  in  obtaining 
comments  on  the  appropriate  test  that 
should  be  used  in  making  this 
determination.  The  following  are  some 
questions  to  be  considered. 

1.  What  does  the  industry  need  in  the 
way  of  new  construction  over  the  next 
decade  (e.g.,  ex-pansion  of  facilities, 
access  to  new  market  or  supply  areas, 
replacement  of  old  facilities. 
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connections  b  rtween  existing  fecilities 
to  create  great  sr  flexibility)  and  how  do 
these  needs  b^ar  upon  the  methodo!og\' 
or  methodologies  used  by  the 
Commission  t'  >  set  rates  for  new 
construction? 

2.  Do  chang  «  in  the  industry  warrant 
the  adoption  c  f  a  new  approach  to 
establishing  p:  icing  methodologies  for 
new  or  existin ;  construction?  For 
example,  are  t  lere  relevant  differences 
between  curreit  and  past  e.xpansions  in 
terms  of  the  ra  te  impact  of  the 
expansions  or  the  customers  served  by 
the  expansion  [e.g..  all  the  pipeline's 
customers  ratqer  than  a  subset)?  What 
effect  does  thei  advent  of  open  access 
transportation  and  the  unbundling  of 
gas  sales  from  ixansportation  brought 
about  by  Order  Nos.  436  and  636  have 
on  the  choice  pf  pricing  methodology? 

3.  To  what  e^nt  should  other 
aspects  of  rate  design  (e.g..  unbundling, 
mileage-based  irate  design,  seasonal  rate 
design.  produ<)tion  area  rate  design,  or 
market  based  ijates)  affect  the 
Commission's  jpolicy  on,the  choice 
between  roUeq-in  and  incremental 
rates? 

4.  Should  thb  Commission  continue  to 
use  general  crikeha,  such  as  the  extent 
of  system-wid*  beoeSts,  or  should  it 
adopt  discrete  policies  or  guideUnes  for 
determining  tl^e  appropriate 
methodologies.  The  following  au'e  some 
possible  optioi  is  to  be  considered. 

a.  Different  i  aethodologies  could  be 
used  dependir  g  on  the  type  of 
construction,  lor  example  mainline 
expansions,  la  erals.  extensions  beyond 
the  existing  tei  minaticm  point,  or 
facilities  direc  ly  connected  to  certain 
customers. 

b.  Threshok  s  could  be  set  for 
determining  w  lich  methodology  to 
apply,  for  exai  iple.  rolling-in  costs  for 
facihties  unless  they  would  increase 
rates  by  more  tpan  a  certain  percentage 

Rates  for  e  xpansion  customers 

the  higher  of  rolled-in  or 
incremental  ra  es. 

5.  Should  th  !  Commission  consider 
options  other  t  lan  full  roHed-in  or 
incremental  pj  icing  of  new  facilities? 
The  following  ire  some  options  to  be 
considered. 

a.  Rates  for  €  xpansion  customers 
could  be  set  Im  sed  on  the  sum  of 
incremental  cc  sts  and  a  share  of  pre- 
expansion  cosi  s  to  reflect  the  benefits 
expansion  cus  omers  receive  from 
existing  facilit  es.  The  rates  for  existing 
shippers  also  c  ould  be  adjusted  to 
reflect  benefits  received  from  the 
expansion. 

b.  Rates  cou 
incremental  1 
m  after  some  s  )ecified  period  of  time  or 


could  be  set  at 


d  be  set  on  an 

with  the  costs  rolled- 


;is. 


rolled-in  gradually  over  time  at  a  pre- 
determined level  each  year. 

c.  Incremental  rates  could  be  used  for 
the  expansion  customers,  but  as  lower 
priced  contracts  for  existing  shippers 
expire,  their  capacity  would  be  rolled- 
in  to  the  expansion  capacity,  thus 
reducing  the  incremental  rate. 

d.  Rolled-in  rates  could  be  used  for 
expansions  (or  portions  of  expansions] 
built  to  sen'e  existing  markets  and 
incremental  rates  for  expansions  (or 
portions  of  expansions)  used  to  serve 
new  maricets. 

6.  If  more  general  criteria  are  to  be 
used  in  individual  cases,  what  should 
the  tests  or  criteria  be?  Among  the 
issues  to  be  considered  are: 

a.  Should  the  Commission  adopt  a 
rebuttable  presumption  in  favor  of  a 
particular  pricing  method  and  what  test 
should  be  used  to  overcome  the 
presumption? 

b.  Should  the  commensurate  benefits 
test  be  used  for  approving  rolled-in 
pricing  or  is  it  sufficient  that  existing 
shippers  obtain  positive  benefits? 

c.  What  are  the  advantages  and 
disadvantages  of  each  test,  or  is  another 
formulation  more  appropriate? 

d.  Do  benefits  need  to  oe  measurable? 
What  weight  should  be  given  to  various 
criteria,  and  how  should  non- 
measurable  criteria  be  valued? 

7.  How  should  the  Commission 
handle  multiple  expansions,  in 
particular  when  an  initial,  expensive 
addition  makes  subsequent  additions 
less  costly? 

For  example,  pure  incremental 
pricing  could  cause  customers  to  seek  to 
delay  making  commitments  until  the 
later,  less  expensive  expansion  in  order 
to  obtain  lower  rates,  while  rolled-in 
pricing  could  discourage  construction  of 
the  less  expensive  expsmsion  because 
rates  would  be  above  the  incremental 
cost  of  the  project. 

a.  Which  of  the  options  is  preferable? 

b.  Are  there  methods  that  could  avoid 
both  problems? 

c.  Should  the  Commission  adopt  a 
policy  under  which  the  costs  for 
expansions  starting  from  a  particular 
date  are  cumulated  or  "roUed-up"  to 
yield  an  average  expansion  rate? 

C.  Should  The  Commission  Revise  Its 
Policies  To  Provide  More  Guidance  On 
Construction  Approvals  And  Rates  In 
§  7  Certificate  Proceedings? 

The  Commission  is  interested  in 
reviewing  its  current  policies  relating  to 
granting  at-risk  certificates  and 
determining  the  rate  methodology  for 
new  projects  to  determine  if  changes  in 
these  policies  are  needed.  For  example, 
if  the  Commission  adopts  more  general 
policies  for  recovering  the  costs  of  new 


facilities,  rather  than  a  bright-line  test. 
pipeUne  customers  may  need  notice  of 
the  rates  they  will  be  paying  prior  to  the 
completion  of  the  §4  proceeding  in 
order  to  make  better  informed  decisions, 
about  the  amoimt  of  capacity  for  which 
to  contract. 

The  Commission  is  interested  in 
receiving  comments  on  the  following 
questions. 

1.  What  pricing  methodology  is  most 
consistent  with  the  Commission's  at-risk 
certificate  policy? 

a.  Is  there  any  reason  to  differentiate 
between  at-risk  construction  and  fully 
subscribed  construction  in  terms  of  the 
pricing  methodology  used  for  facility 
cost  recoverj'? 

b.  If  rolled-in  pricing  is  used,  how- 
should  the  at-risk  condition  be 
maintained? 

c.  In  light  of  the  Commission's  at-risk 
policy,  should  the  optional  certificate 
regulations  be  continued? 

2.  What  are  the  benefits  or  detriments 
of  issuing  preliminary  determinations 
on  certain  aspects  of  a  certificate 
application  (svich  as  environmental 
issues  and  rates)?  Are  preliminar)' 
determinations  useful  in  dealing  with 
economic  aspects  of  a  certificate 
proposal?  What  level  of  contractual  or 
market  support  should  be  required  to 
justifv'  the  issuance  of  a  preliminary 
determination?  What  time  limitations,  if 
any.  should  the  Commission  impose  on 
submission  of  supplemental  evidence 
demonstrating  contractual  or  market 
support? 

3.  Should  the  Commission  make  a 
distinction  in  granting  preliminary 
determinations  depending  on  whether; 
(a)  Market-based  rates  are  proposed;  (b) 
the  applicant  is  a  new  company;  or  (c) 
little  or  no  new  construction  of  facilities 
is  involved?  What  other  distinctions,  if 
any.  should  be  made? 

4.  What  are  the  benefits  and 
detriments  of  making  pricing  decisions 
in  or  coincident  with  certificate 
proceedings? 

a.  Should  the  Commission  use  the 
preliminary  determination  or 
declaratory  order  approach  as  in 
Northwest?  If  so,  what  should  be  the 
burden  of  proof,  what  procedures 
should  be  used,  and  how  binding 
should  the  determination  be  on 
subsequent  §  4  proceedings? 

In  particular,  commenters  should 
address  whether  to  use  abbreviated 
procedures  to  make  the  preliminary 
determination.  For  example,  the  more 
abbreviated  the  procedures  used  during 
the  certificate  proceeding,  the  more 
quickly  the  determination  will  be  made. 
On  the  other  hand,  the  use  of 
abbreviated  procedures  may  increase 
the  risk  that  the  full  §  4  proceeding  may 
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reveal  problems  or  difficulties  that  were 
not  apparent  during  the  certificate 
examination.  In  other  words,  should  the 
Commission  provide  certificate 
applicants  with  the  choice  of:  (1)  A  fast- 
track  procedure  for  applicants  which 
wish  to  charge  incremental  rates,  or 
which  otherwise  have  no  need  for  an 
up-fi-ont  determination  of  the  rolled-in 
rate  treatment  issue;  or  (2)  a  separate 
procedure  for  applicants  which  desire 
an  up- front  determination  on  rolled-in 
rate  treatment  and  are  willing  to  accept 
the  likely  evidentiary  burdens  as  well  as 
the  additional  time  likely  to  process 
such  an  application?  If  so.  how  should 
these  different  tracks  be  designed? 

b.  Should  the  Commission  exercise  its 
§  5  authority  in  the  certificate 
proceeding  to  estabUsh  rates  for  all 
customers? 

c.  Should  the  Commission  require 
pipelines  seeking  rolled-in  rate 
treatment  to  file  a  §4  proceeding  along 
with  the  certificate  application? 

Commenters  should  address  whether 
the  filing  should  be  a  Hmited  §  4  filing 
examining  only  the  expansion  costs  and 
the  pricing  methodology  for  these  costs 
or  whether  it  should  be  a  full  §  4 
proceeding  in  which  all  the  pipeline's 
costs  are  examined.  Would  a  limited  §  4 
proceeding  be  appropriate  when  the 
pipelines  agrees  to  file  a  full  §  4 
proceeding  within  a  stipulated  time 
frame? 

d.  Should  the  Commission  be  able  to 
change  the  initial  rate  methodology 
adopted  for  facilities  at  a  later  point  in 
time?  Does  changing  methodologies  ' 
upset  the  goal  of  providing  rate 
certainty?  What  criteria  should  the 
Commission  use  in  making  such 
changes? 

D.  Implementation  Issues  Related  To 
Use  Of  Incremental  Rates 

The  Commission  is  interested  in 
exploring  a  number  of  questions  relating 
to  the  implementation  of  incremental 
rates. 

1.  How  should  the  maximum  rate  for 
interruptible  transportation  be 
detennined  under  incremental  rates? 

2.  The  Commission  has  a  policy  that 
all  shippers  have  a  right  to  use  all 
receipt  and  delivery  points  within  the 
firm  transportation  path  to  which  the 
shipper  is  entitled  or  for  which  it  is 
willing  to  pay. 

a.  How  does  the  charging  of  different 
rates  (in  terms  of  an  expansion  shipper 
paying  incremental  rates  and  a  non- 
expansion  shipper  paying  pre- 
expansion  rates)  affect  the  flexible 
receipt  and  delivery  point  policy? 
Should  non-expansion  shippers  have 
access  to  points  on  the  expansion 
facilities?  And.  at  what  rate? 


b.  Should  expansion  shippers  have 
access  to  points  on  the  existing 
facilities?  Is  it  equitable  for  existing 
non-expansion  shippers,  who  pay  a  pre- 
expansion  rate,  to  have  access  to  receipt 
and/or  delivery  points  in  competition 
with  expansion  shippers  paying  a 
higher  incremental  rate  at  the  same 
points? 

3.  Are  there  other  administrative 
burdens  on  the  industry  or  the 
Commission  that  would  be  occasioned 
by  incremental  rates?  For  example, 
pipelines  now  administer  complex  zone 
rate  schedules.  How  much  additional 
burden  is  created  by  incremental  rates? 

E.  Questions  Relating  To  Other  Inquiries 

The  Commission  anticipates  that  it 
will  initiate  two  other  inquiries  in  the 
near  future  to  address:  (1)  The 
performance  of  the  ciurent  Order  No. 
636  capacity  release  program  and 
whether  that  program  can  be  improved 
to  make  the  present  secondary  market  in 
pipeline  capacity  more  efficient:  and  (2) 
the  relationship  between  the 
Conmiission's  open  access 
transportation  policies  and  the  use  of 
natural  gas  as  a  fuel  for  electric 
generation. 

1.  How  do  incremental  rates,  with 
different  customers  paying  different 
rates,  affect  the  current  capacity  release 
program  and  how  should  any  problems 
or  issues  be  handled?  For  example,  what 
maximum  rate  should  apply  to  shippers 
paying  different  rates? 

2.  If  the  Commission  were  to  modifv 
the  current  capacity  release  program 
[e.g.,  by  eliminating  the  price  cap  or  by 
allowing  releases  outside  of  the 
pipeline's  Electronic  Bulletin  Boards), 
would  there  be  any  effect  that  should  be 
considered  in  deciding  whether  to  applv 
rolled-in  or  incremental  rates? 
Conversely,  would  the  Commission's 
decision  to  use  either  rolled-in  or 
incremental  rates  require  modification 
of  the  Commission's  regulations 
governing  capacity  release  transactions? 
Or,  will  the  secondan,'  market,  with  or 
without  modification,  work  equally  well 
under  either  rate  approach? 

3.  Would  either  rolled-in  or 
incremental  treatment  of  new  facilities 
be  most  consistent  with  a  policy 
designed  to  facilitate  the  use  of  natural 
gas  for  the  electric  generation  and 
cogeneration  market?  Please  provide 
specific  examples  to  the  exient 
available. 

III.  Comment  and  Conference 
Procedures 

An  original  and  14  copies  of 
comments  on  these  issues  should  be 
filed  with  the  Commission  within  60 
davs  after  the  date  of  this  notice. 


Comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energv 
Regulatory  Commission.  825  North 
Capitol  Street,  NE,  Washington.  DC 
20426,  and  should  refer  to  Docket  No. 
PL94-4-000.  All  wTitten  comments  will 
be  placed  in  the  Commission's  public 
files  and  wiU.be  available  for  inspection 
in  the  Commission's  Pubhc  Reference 
Room  at  941  North  Capitol  Street.  NE. 
Washington.  DC  20426.  during  regular 
business  hours.  The  Commission  will 
issue  a  subsequent  notice  of  the  date  for 
the  public  conference  and  the 
procedures  regarding  presentations  bv 
the  public  at  the  conference. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 

Secretan: 

jFR  Doc.  94-18870  Filed  8-2-94;  8  45  arr.l 

BILUNQ  CODE  6717-01-P 

[Docket  Nos.  ST94-6251-000  et  al.] 

Valero  Transmission,  L.P.;  Notice  of 
Self-Implementing  Transactions 

luly  28.  1994. 

"Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policv  .■\ct 
of  1978  (NGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  section  284.102  of 
the  Commission's  regulations  and 
section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  aii 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  ser\ed  by  an  interstate 
pipeline  pursuant  to  section  284.122  of 
the  Commission's  regulations  and 
section  311(a)(2)  of  the  NGP.\. 

A  "D  "  indicates-a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284.142  of  the  Commission's 
Regulations  and  section  311(b)  of  the 


'  Notice  of  a  iransoction  does  not  const.; -.:e  o 
deterrr.ination  thol  the  terras  and  conditions  oi  ;.'•: 
proposed  ser\  ice  will  be  approved  or  th«!  the 
noticed  filing  is  in  co.T.pliance  with  the 
Cotrmiissions  regu!atio.-.s. 
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NGPA.  Any  i 
a  complaint 
pursuant  to 
Commission': 

An  "E"  ind 
intrastate  pi 
pipeline  or 
pursuant  to 
Commission 
312  of  the 

A  "G" 
interstate  pi 
interstate 
284.222  and  a 
under  section 
Commission's 

A  "G-I" 
an  intrastate 
to  a  blanket 


I  iterested  person  may  file 
c  )nceming  such  sales 
S^tion  284.147(d)  of  the 

Regulations. 

cates  an  assignment  by  an 
p(  line  to  any  interstate 
lo  :al  distribution  company 
Section  284.163  of  the 

regulations  and  section 
NGPA. 


pd: 
pip«  1 


indicates  transportation  by  an 
ine  on  behalf  of  another 
ine  pursuant  to  Section 
blanket  certificate  issued 
284.221  of  the 
regulations, 
indicates  transportation  by 
p  ipeline  company  pursuant 
c(  rtificate  issued  tinder 
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Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  Section  284.223  and  a 
blanket  certificate  issued  under  section 
284.221  of  the  Commission's 
regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under  section 
284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 


Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  section  284.224 
of  the  Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  section  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  section  284.303  of 
the  Conmiission's  regulations. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc.  94-18833  Filed  8-2-94:  «:45  ami 
BILLING  CODE  671 7-01 -P 
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IFR  Doc.  94-18833  Filed  8-2-94;  8:45  smj 
BILUNG  CODE  6717-01-P 


[Docket  No.  RP94-83-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Informal  Settlement 
Conference 

July  28,  1994. 

Talce  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  August 
9, 1994,  at  10:00  a.m..  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E.. 
Washington,  D.C.,  for  the  purpose  of 
discussing  settlement  in  the  above- 
referenced  docket. 

Any  party,  as  detined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Loma  J.  Hadlock  at  (202)  208-0737  or 
Donald  Williams  at  (202)  208-0743. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-18837  Filed  B-2-94:  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-«0-004] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Compliance  Filingb 

July  28, 1994. 

Take  notice  that  on  July  25.  1994. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  TarifT,  Third  Revised 
Volume  No.  1,  tariff  sheets  set  forth  in 
Appendix  A  to  National's  compliance 
filing  in  its  Ellisburg-Leidy  Hub 
proceeding,  with  a  proposed  effective 
date  of  August  24, 1994. 

National  states  that  these  tariff  sheets 
are  filed  in  compUance  with  the  July  8, 
1994.  order  of  the  Federal  Energy 
Regulatory  Commission,  which  require 
that  National  offer  its  Hub  parking  and 
imbalance  resolution  services  on  a 
stand-alone  basis,  establish  a  rate  for  its 
Hub  Rate  Schedule  W-1  Fly-By  service, 
and  remove  the  cash  reimbursement 
option  from  its  Hub  tariff  sheets. 

National  states  that  a  copy  of  this 
filing  was  posted  pursuant  to  Section 
154.16  of  the  Commission's  Regulations 
and  that  copies  of  this  filing  were  served 
upon  the  company's  jurisdictional 
customers  and  upon  the  Regulatory 
Commissions  of  the  States  of  New  York. 


Ohio.  Pennsylvania,  Delaware. 
Massachusetts,  and  Now  Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Wasiiington,  D.C..  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214).  All  such  protest  should  be 
filed  en  or  before  August  4, 1994. 
Protests  will  he  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-18886  Filed  8-2-94;  8:45  am) 
BILUNO  CODE  (riT-OI-M 


[Docket  No.  RP94-182-003]] 

NorAm  Gas  Transmission  Co.,  Notice 
of  Compliance  Filing 

July  28.  1994 

Take  notice  that  on  June  30, 1994, 
NorAm  Gas  Transmission  Company 
(NorAm)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  Sub  First  Revised  Sheet  No.  4.3, 
and  supporting  workpapers,  with  an 
effective  date  of  June  15, 1994. 

NorAm  states  that  the  fiUng  is  being 
made  in  compliance  with  the 
Commission's  "Order  Denying 
Rehearing,  Rejecting  Motion  for  Stay. 
Accepting  Compliance  FiUng  Subject  to 
Conditions,  and  Requiring  Further 
Filing"  issued  June  15, 1994,  in  Docket 
Nos.  RP94-182-001,  RP94-182-002. 
andTM94-3-001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.,  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214).  All  such  protests  should  be 
filed  on  or  before  August  4, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  Cashell, 
Secretary. 

(FR  Doc.  94-18887  Filed  8-2-94;  8:45  ani| 
BILUNG  CODE  6717-01-M 


Pocket  No.  CP94-674-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

July  28, 1994 

Take  notice  that  on  July  25,  1994, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP94-674-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  operate  e.xisting  receipt 
facilities  as  a  delivery  point  for  Western 
Gas  Resources,  Inc.  (WGR),  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82^01-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  specifically 
operate  the  delivery  point  to 
accommodate  approximately  2.500 
MMBtu  per  day  and  10.000  MMBtu  on 
an  annual  basis  of  natiu-al  gas  at  an 
estimated  cost  of  $700  for  delivery  to 
WGR  to  use  as  fuel  to  restart  its 
Benedum  plant.  Northern  indicates  that 
it  will  provide  the  service  pursuant  to 
currently  effective  transportation  service 
agreements. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
L«is  D.  Cashell, 
Secretary. 

IFR  Doc.  94-18888  Filed  8-2-94:  8:45  am) 
BILLING  CODE  6717-01-M 


Pocket  No.  CP94-680-OOOI 

Northern  Natural  Gas  Co.,  Notice  of 
Request  Under  Blanket  Authorization 

July  28,  1994. 

take  notice  that  on  July  22.  1994, 
Northern  Natural  Gas  Company 
(Northern).  1111  Soudi  103rd  Street. 


39563 
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Omaha,  Net  raska  68124-1000,  filed  in 
Docket  No.  (3*94-680-000  a  request 
pursuant  to  sections  157.205  and 
157.212  of  tie  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157  205.  157.212)  for 
authorization  to  install  a  delivery  point 
to  Northwesi  Natural  Gas  Company, 
(Northwest)  pi  LDC.  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82^01-030  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  ail  as  more  fully  set 
forth  in  the  lequest  that  is  on  file  with 
the  Commis)  ion  and  open  to  public 
inspection. 

Northern  j  iroposes  to  install  a 
delivery  poii  it  to  Northwest,  an  LDC,  in 
Slayton,  Mir  nesota.  It  is  stated  that  the 
total  volume  s  proposed  to  be  delivered 
are  expected  to  result  in  an  increase  in 
Northern's  p  ;ak  day  deliveries  of  1 ,500 
Mcf  per  day  uid  328.000  Mcf  annually. 
It  is  also  Stat  id  that  the  installation  cost 
would  be  $21 14,000. 

Any  perso  i  or  the  Commissioner's 
staff  may,  wi;hin  45  days  after  issuance 
of  the  instani  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission  s  Procedural  Rules  (18  CFR 
385.214]  a  m  jtion  to  intervene  or  notice 
of  interventi(  in  and  pursuant  to  Section 
157.205  of  th  B  Regulations  under  the 
Natural  Gas  i  Let  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  I  le  time  allowed  therefore. 


July  28, 1994 

Take  notice 
Protective 
proceeding  o 
conference 
Thursday 
at  the  offices 
Regulatory 
Meeting  Roori 
N.E.,  Washin 
conference. 
Focus,  Inc., 
Inc.  and 
presentations 


the  proposed  activity  shall  be  deemed  to 
be  authorize(  effectiv.e  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  file  i  and  not  withdrawm 
within  30  da;  s  after  the  time  allowed 
for  filing  a  pr  3test,  the  instant  request 
shall  be  treati  id  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G  as  Act 
Lois  D.  Casheli , 
Secretary: 
|FR  Doc.  94-1*89  Filed  8-2-94;  8:45  am] 

BILUNG  CODE  67  7-01-M 


[Docket  No.  Rlf94-1 49-000] 

Pacific  Gas  "flransmission  Co.;  Notice 
of  Technical  Conference 


that  pursuant  to  the 
Orfter  issued  in  this 

July  19,  1994,  a  technical 
be  convened  on 
Ai^gust  11,  1994,  at  1:00  p.m.. 

if  the  Federal  Energy 
Cdmmission,  Commis.sion 
,  825  North  Capitol  Street, 
Ion,  DC.  At  the  technical 
w  presentatives  of  Decision 
E  ivironmental  Analysis, 
DRI/  McGraw-Hill  will  make 
of  computer  models 


wll 


jtc 


utilized  to  develop  testimony  and 
exhibits  in  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
.185.214). 

For  additional  information,  contact 
Betsy  Carr  at  (202)  208-1240  or  Rus.sell 
Man)one  at  (202)  208-0744. 
Lois  O.  Cashell. 
Secretary. 

IFR  Doc.  94-18890  Filed  8-2-94;  8:45  ami 
BILUNG  COOE  6717-01-M 


Southeastern  Power  Administration; 
Proposed  Power  Marketing  Policy  for 
Georgia-Alabama-South  Carolina, 
System  of  Projects 

agency:  Southeastern  Power 
Administration  (Southeastern),  DOE. 

ACTION:  Change  of  Public  Comment 
Forum  Dates  and  extension  of  comment 
period. 

SUMMARY:  On  July  11, 1994,  a  Proposed 
Power  Marketing  Policy  for  the  Georgia- 
Alabama-South  Carolina  System  of 
Projects  was  published  in  the  Federal 
Register  (59  FR  35332)  which  contained 
dates  for  public  comment  forums  and  a 
deadline  of  September  16, 1994,  for 
comments  on  the  poHcy.  Due  to  a  delay 
in  the  publication  of  the  Proposed 
Pohcy,  the  procedural  time  frame  of  60 
days  between  pubfication  and  the 
comment  forums  was  not  met. 
Therefore,  new  dates  for  the  forums  had 
to  be  set  and  the  period  for  comments 
on  the  pohcy  extended.  All  other  facets 
of  the  Proposed  Policy  remain  the  same. 

DATES:  Written  comments  are  now  due 
on  or  before  September  30, 1994.  Public 
comment  forums  will  be  held  in 
Columbia,  South  Carolina,  on 
September  12, 1994,  and  in  .\tlanta, 
Georgia,  on  September  14.  1994. 

The  public  comment  forums  will  each 
begin  at  10:30  a.m.  at  the  following 
locations:  September  12, 1994,  Sheraton 
Hotel  &  Conference  Center,  2100  Bush 
River  Road,  Columbia,  South  Carolina 
29210;  September  14,  1994,  Sheraton 
Gateway  Hotel.  1900  Sullivan  Road, 
Atlanta.  Georgia  30337. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  A.  McAllister,  Jr.,  Administrator, 
Southeastern  Power  Administration, 
Department  of  Energy,  2  South  Public 
Square,  Samuel  Elbert  Building. 
Elberton,  Georgia  30635,  706-281-9911. 


Issued  at  Elberton,  Georgia,  July  25,  1994. 
John  A.  McAllister,  Jr., 
Administrator. 
IFR  Doc.  94-18916  Filed  8-2-94;  8:45  am] 

BILLING  COOE  ft«S<M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-601;  FRL-4874-5] 

Rhone-Poulenc  Ag.  Co.;  Notice  of 
Reissuance  of  Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  is  reissuing  a  pesticide 
petition  (PP  8F3689)  filed  by  the  Rhone- 
Poulenc  Ag  Co.  for  the  fungicide 
aluminum  tris(O-ethylphosphonate)  in 
or  on  pome  firuit.  EPA  is  reissuing  the 
petition  because  more  than  5  years  have 
passed  since  the  first  notice  of  filing  and 
the  Agency  believes  this  notice  is 
necessary  before  it  takes  further  action 
on  the  petition. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SVV., 
Washington.  DC  20460.  Li  person,  bring 
comments  to:  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information* 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM-22),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA,  (703)-305-5540. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  is  reissuing 
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pesticide  petition  (PP)  8F3689,  notice  of 
which  appeared  in  the  Federal  Register 
of  October  20,  1988  (53  FR  41238). 
Rhone-Poulenc  Ag  Co..  P.O.  Box  12014. 
2  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  submitted  the 
petition  to  EPA  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  346a)  and  proposed  to  amend 
40  CFR  180.415  to  establish  a  regulation 
to  permit  a  tolerance  of  10  parts  per 
million  (ppm)  for  residues  of  the 
fungicide  aluminum  tris(0- 
ethylphosphonate)  in  or  on  the  raw 
agricultural  commodity  pome  friuts. 
EPA  is  reissuing  the  notice  of  filing 
because  more  than  5  years  have  passed 
since  the  original  notice  and  the  Agency 
believes  that  reissuance  of  the  notice  is 
necessary  before  it  takes  further  action 
on  the  petition.  The  proposed  method  of 
determining  residues  is  gas 
chromatography. 

Authority:  21  U.S.C.  346a  and  348. 


Dated:  July  19,  1994. 

Lois  Rossi. 

Acting  Deputy  Director.  Registration  Division. 
Office  of  Pesticide  Programs. 

IFR  Doc.  94-18762  Filed  8-2-94:  8:45  am) 
BILUNO  COOE  6S6fr-«0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Inly  28.  1994 

The  Federal  Commimications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  None 
Title:  Application  for  Renewal  of  Ship 

Radio  Station  License 
Form  Number:  FCC  Form  405-S 
Action:  New  collection 
Respondents:  Individuals  or 

households,  state  or  local 


governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement  or  other:  every 
10  years 

Estimated  Annual  Burden:  50,000 
responses;  .166  hoiurs  average  burden 
per  response;  8,300  hours  total  annual 
burden 

Needs  and  Uses:  FCC  Form  405-S  is 
used  to  renew  a  license  authorization 
when  there  are  no  changes  or  only 
certain  minor  changes  to 
administrative  data.  Data  is  used  to 
update  the  existing  database  and  to 
issue  renewed  licenses.  (Previously 
this  information  was  collected  under 
FCC  Form  405-8). 

Ftderal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  94-18856  Filed  8-2-94:  8:45  am] 

BILUNO  COOE  6712-(H-F 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages 

Notice  oflssuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  To  Meet 
Liabihty  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Pub.  L.  89-777  (46  U.S.C.  §  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  amended: 

Siiversea  Cruises.  Ltd.,  110  East  Broward 
Blvd.,  Fort  Lauderdale.  Florida  33301 

Vessel:  Silver  Cloud 
Dated:  July  28,  1994 

Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  94-18827  Filed  8-2-94;  H;45  ami 

BILLING  CODE  673(M>1-M 


FEDERAL  RESERVE  SYSTEM 

John  Bollman;  Change  in  Bank  Control 
Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  23, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Cliicago,  Illinois 
60690: 

1.  John  Bollman,  to  acquire  26.18 
percent  of  the  voting  shares  of  Lena 
Bancorp,  Inc.,  Lena,  Illinois,  and 
thereby  indirectly  acquire  Lena  State 
Bank,  Lena,  Illinois. 

Board  of  Governors  of  the  Federal  Resen-e 
System,  July  28. 1994. 

Jennifer  ].  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-18855  Filed  8-2-94;  8:45  ii-r.) 

BILUNG  CODE  e21(M>1-F 


Hil>emia  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
cf  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  tl2  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
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express  their  v  lews  in  writing  on  the 
question  whet  ler  consummation  of  the 
proposal  can  "  reasonably  be  expected  to 
produce  benef  ts  to  the  public,  sugh  as 
greater  conven  ience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  poss  ble  adverse  effects,  such 
as  undue  cono  mtration  of  resoiut»s, 
decreased  or  u  ifair  compedtion, 
conflicts  of  int  jrests,  or  unsound 
banking  practii  :es."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  ty  a  statement  of  the 
reasons  a  writt  jn  presentation  would 
not  suffice  in  1  eu  of  a  hearing, 
identifying  sp€  cifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  \  .'ould  be  presented  at  a 
hearing,  and  in  dicating  how  the  party 
commenting  W3uld  be  aggrieved  by 
approval  of  the  proposal. 

Comments  n  garding  the  application 
must  be  receiv<  id  at  the  Reserve  Bank 
indicated  or  th  >  ofHces  of  the  Board  of 
ater  than  August  26, 


Governors  not 
1994. 
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Bank  of  Dallas  (the 
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V(  ly 


Res  3rve 


engage  m  any 
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of  COMPANY 
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Bank  of  Atlanta. 


Board  of  Governors  of  the  Federal  Reserve 
System,  July  28, 1994. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  94-18854  Filed  8-2-94;  8:45  am) 
BILLINO  CODE  tZIO^I-F 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  the  regular  monthly 
meeting  of  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  Thursday,  August  18,  1994  from  9:00 
A.M.  to  4:00  P.M.  in  room  7C13  of  the 
General  Account  Office,  441  G  St.,  N.W.. 
Washington,  D.C. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  Revenue  Recognition, 
(2)  Future  Claims  issues,  and  (3)  a 
Capital  Charge  Draft  Discussion  Memo. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOfi  FURTHER  IMFORMATtON  CONTACT: 
Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St.,  N.E.,  Room  1001, 
Washington,  D.C.  20002.  or  call  (202) 
512-7350. 

Authorit3r:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463.  Section  10(a)(2),  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C 
app.  section  10(a)(2)  (1988));  41  CFR  101- 
6.1015(1990). 

Dated:  July  29, 1994. 
Ronald  S.  Young, 
Executive  Director. 

(PR  Doc.  94-18867  Filed  8-2-94;  8:45  am) 
BILLING  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Executive 
Subcommittee:  Meeting 

Pursuant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 


Prevention  (CDC),  announces  the 
following  committee  meeting. 

Name:  NCVHS  Executive  Subcommittee. 

Times  and  Dates:  9  a.m.-5  p.m.,  August  30, 
1994;  9  a.ra.-2  p.m.,  August  31, 1994. 

Place:  The  Bavarian  Inn,  Route  1, 
Shepherdstown.  West  Virgihia  25443. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  Executive  Subcommittee  to  review 
accomplishments,  logistics,  needs  and  work 
plans  of  NCVHS  and  individual 
subcommittees. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary. 
NCVHS.  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  July  27,  1994. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  94-18844  Filed  8-2-94;  8:45  amj 
BILUNO  COOE  4ie9-1S-M 


Food  and  Drug  Administration 
[Docl(et  No.  930-0120] 

Revised  Procedural  Guidance 
Document  of  tt>e  Advertising  and 
Promotional  Labeling  Staff,  Center  for 
Biologies  Evaluation  and  Research; 
Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS.  .  - 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  guidance 
dociunent  prepared  by  the  Advertising 
and  Promotional  Labeling  Staff  (APLS) 
within  the  Office  of  Establishment 
Licensing  and  Product  Surveillance 
(OELPS),  Center  for  Biologies 
Evaluation  and  Research  (CBER).  This 
document  revises  the  original 
procediual  guide.  FDA  revised  the  guide 
to  address  comments  received  and  also 
to  address  the  submission  of 
promotional  materials  for  products 
reviewed  under  the  regulations  for 
accelerated  approval. 

ADDRESSES:  Correspondence  concerning 
advertising  and  promotion  of  biologic 
products  from  manufacturers  or 
distributors  of  biologic  products  should 
be  directed  to  the  Advertising  and 
Promotional  Labeling  Staff  (HFM-202). 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  RaJtville  Pike, 
Rockville,  MD  20852-1448.  Persons 
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with  access  to  INTERNET  may  request 
this  document  firom  "CBER— 
INF0@A1.CBER.FDA.GOV."  or  by 
calling  the  CBER  FAX  Information 
System  at  301-594-1939  from  a  FAX 
machine  with  a  touch  tone  phone 
attached  or  built  in.  Submit  written 
requests  for  single  copies  of  the  APLS 
Procedural  Guidance  to  the 
Congressional  and  Consumer  Affairs 
Branch  (HFM-12),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  youj  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
Requests  and  comments  should  be 
identified  vdth  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  APLS 
Procedural  Guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Stifano,  Center  for  Biologies  Evaluation 
and  Research  (HFM-202).  Food  and 
Drug  Administration.  1401  Rockville 
Pike,  Rockville.  MD  20852-1448,  301- 
594-2084. 

SUPP1.EMENTARY  INFORMATION:  FDA  is 
making  available  a  revised  APLS 
Procedural  Guidance  document.  This 
document  supersedes  the  APLS 
Procedural  Guide  that  was  announced 
in  the  Federal  Register  of  August  9, 
1993  (58  FR  42340).  FDA  revised  the 
guide  to  address  received  comments  and 
also  to  address  requirements  for  the 
submission  of  promotional  materials  for 
products  reviewed  under  the  regulations 
for  accelerated  approval  (21  CFR  part 
601  subpart  E). 

The  APLS  Procedural  Guidance 
document  details  the  approach  that 
manufacturers  and  distributors  should 
follow  in  submitting  advertising  and 
promotional  material  for  review  by 
CBER.  and  APLS"  approach  in  the 
review  and  evaluation  of  this  material. 
The  APLS  Procedural  Guidance 
document  also  provides  guidance  on 
CBER's  current  interpretation  of  the 
regulation  requiring  the  reporting  of 
important  proposed  changes  in  the 
labeling,  specifically  promotional 
labeling,  of  biological  products  for 
which  a  license  is  in  effect  or  for  which 
art  application  for  license  is  pending  (21 
CFR  601.12). 

In  general,  the  changes  to  the  original 
procedural  guide  respond  to  requests  for 
additional  clarification  and  guidance  in 
several  areas  involving  biologic 
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advertising  and  promotion.  The  temi 
"significant  amendment"  has  been 
changed  throughout  the  document  to 
"any  supplement  requiring  a  labeling 
change."  A  brief  description  of  the  types 
of  supplements  that  would  require  a 
labeling  change  has  also  been  added. 
The  guide  also  contains  information  on 
advertising  and  promodonal  materials 
for  products  reviewed  under  the 
accelerated  approval  regulations  (21 
CFR  part  601.  subpart  E).  The  revised 
procedural  guide  also  addresses  the 
submission  for  pre-review  of  "Coming 
Soon"  advertising  as  part  of  the 
introductory  campaign.  FDA  also 
clarifies  when  Part  I  versus  Part  II  of  the 
FDA  form  2567  is  used. 

As  with  other  procedural  guidance 
documents,  FDA  does  not  intend  thi.s 
revised  document  to  be  all-inclusive.    . 
Alternative  approaches  may  be 
warranted  in  specific  situations,  and 
certain  aspects  may  not  be  applicable  to 
all  situations.  Ifa  manufacturer  believes 
that  a  procedure  described  in  this 
guidance  dociunent  is  inapplicable  to  a 
particular  product  and  other  procedures 
are  appropriate  for  CBER's 
consideration,  the  manufacturer  may 
wish  to  discuss  the  matter  further  with 
the  agency  to  prevent  expenditure  of 
money  and  effort  on  activities  that  later 
may  be  determined  to  be  unacceptable 
by  FDA.  CBER  will  continue  to  review 
advertising  and  promotional  materials 
on  a  case-by-case  basis. 

This  document  does  not  bind  FDA 
and  does  not  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
person,  but  is  intended  merely  for 
guidance.   - 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address" 
above)  written  comments  on  this  guide. 
Two  copies  of  any  comments  are  to  bo 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  and 
information  should  be  identified  with 
the  docket  number  found  in  brackets  in 
theiicading  of  this  document.  The  APLS 
Procedural  Guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

FDA  will  consider  any  comments 
received  in  determining  whether 
additional  revisions  to  the  guide  ar»> 
warranted.  FDA  will  announce  the 
availability  of  any  revised  guidance 
statement  in  the  Federal  Register. 

Dated:  July  28, 1994. 
waUam  K.  Hubbard. 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-18845  Filed  8-2-94;  8:45  ami 
BtLUNO  CODE  41«>-01-F 


Food  and  Drug  Administration 

[Docket  No.  94D-0259] 

Draft  "Points  To  Consider  in  the 
Manufacture  and  Testing  Of 
Monoclonal  Antibody  Products  For 
Human  Use;"  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  points  to  consider 
(PTC)  document  entitled  "Points  to 
Consider  in  the  Manufacture  and 
Testing  of  Monoclonal  Antibody 
Products  For  Human  Use."  The  draft 
PTC  document  is  intended  to  assist 
sponsors  and  investigators  of 
monoclonal  antibody  (mAb)  products 
intended  for  human  use.  This  document 
revises  a  1987  document  entitled 
"Points  to  Consider  (PTC)  in  the 
Manufacture  and  Testing -of  Monoclonal 
Antibody  Products  for  Human  Use." 
The  updated  version  contains  the 
general  guidance  from  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  regarding  monoclonal  antibody 
product  development,  including 
information  to  be  submitted  when  filing 
an  investigational  new  drug  application 
(IND)  and  product  license  application 
(PLA). 

DATES:  Comments  by  October  3.  1994. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  PTC  document 
to  the  Congressional  and  Consumer 
Affairs  Branch  (HFM-12).  Food  and 
Drug  Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
requests.  Persons  with  access  to 
INTERNET  may  request  this  document 
from  'CBER— 

INFO@Al.CBER.FDA.GOV."  The 
document  may  also  be  obtained  by 
calling  the  CBER  FAX  Information 
System  at  301-594-1939  from  a  FAX 
machine  with  a  touch  tone  phone 
attached  or  built  in.  Submit  written 
comments  on  the  draft  PTC  document  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  draft  PTC  document  and 
received  comments  are  available  for 
public  examination  in  tlio  Dockets 
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Branch  between  9  a.m.  and 
ay  ^ough  Friday. 
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quantitation  and  removal  of  a  known 
contaminant.  The  draft  PTC  document 
also  addresses  issues  related  to 
manufacturing  changes,  including  those 
made  either  during  clinical 
development  or  subsequent  to  product 
approval.  The  draft  PTC  document 
discusses  issues  relating  to:  (1) 
Preclinical  studies  including  in  vitro 
testing  for  cross-reactivity;  (2) 
preclinical  pharmacology;  (3)  safety: 
and  (4)  toxicity  testing.  With  respect  to 
clinical  studies,  the  draft  PTC  document 
discusses  general  study  design  for  Phase 
1,2,  and  3  studies,  clinical 
considerations  involved  in 
immunogenicity,  dosimetry,  and 
imaging  agents  for  cancer. 

As  with  other  PTC  documents,  FDA 
does  not  intend  this  draft  PTC 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  The  draft 
PTC  document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements.  The  methods  and 
procedures  cited  in  the  draft  PTC 
document  are  suggestions.  FDA 
anticipates  that  sponsors  and 
investigators  may  develop  alternative 
methods  and  procedures,  and  discuss 
them  with  FDA.  CBER  may  find  those 
alternative  methods  and  procedures 
acceptable.  FDA  recognizes  that 
advances  will  continue  in  the  area  of 
monoclonal  antibodies  and  that  this 
document  may  become  outdated  as 
those  advances  occur.  This  PTC 
document  does  not  bind  FDA  and  does 
not  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
private  person,  but  is  intended  merely 
for  guidance. 

Interested  persons  may  submit  written 
comments  on  the  draft  PTC  document  to 
the  Dockets  Management  Branch 
(address  above).  FDA  anticipates 
revising  the  draft  PTC  document  - 
periodically  in  response  to  comments 
received  or  to  reflect  advancements  in 
monoclonal  antibody  therapies  and 
products. 

Daled:  July  28,  1994. 
Michael  R.  Taylor, 

f)ftputy  Commissioner  for  Policy. 

(FR  Doc.  94-18846  Filed  8-2-94;  8:45  am) 

BXLINO  CO0€  4ieO-01-f 


National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Recombinant  Virus 
Expressing  Human  Carcinoembryonic 
Antigen  and  Methods^of  Use  Thereof 

agency:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 


ACTION:  Notice. 


SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  Hmited  field  of  use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Applications  Numbers  07/ 
695.024  filed  on  May  6. 1991  and  07/ 
879,649  filed  on  May  6, 1992  entitled 
"Recombinant  Virus  Expressing  Human       ^ 
Carcinoembryonic  Antigen  and  Methods 
of  Use  Thereor',,to  Therion  Biologies 
Corporation,  having  a  place  of  business 
in  Cambridge,  MA.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  licenses  would  not 
be  consistent  with  the  requirements  of 
35  use.  209  and  37  CFR  404.7. 

The  field  of  use  would  be  limited  to 
the  use  of  recombinant  vaccinia  and/or 
swinepox  viruses  expressing 
carcinoembryonic  antigen  (CEA)  gene  or 
portions  thereof  with  the  aim  of  eliciting 
an  immunogenic  response. 

The  immune  response  in  Wvo,  elicited  -     • 
after  exposure  to  the  recombinant  virus 
would  be  directed  against  malignant 
colls  expressing  CEA.  The  purpose  of 
the  license  is  to  develop  vaccinia  and/ 
or  swine  pox  virus  based  vaccines 
directed  against  cancers  expressing 
CEA. 

Requests  for  a  copy  of  these  patent 
applications,  inquiries,  comments  and 
other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Daniel  R.  Passeri,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  Box  OTT.  Bethesda,  MD 
20892.  Telephone:  (301)-496-7735,  ext. 
244;  Facsimile:  (301)  402-0220. 
Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Only  written 
comments  and/or  apphcation  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  within 
sixty  (60)  days  of  this  notice  will  be 
considered. 


Dated:  July  22. 1994. 

Bartwra  M  McGarejr. 

Deputy  Director,  Office  of  Technology 
Transfer. 

IFR  Doc.  94-18826  Filed  8-2-94;  8:45  am) 

BU.UNO  CODE  4140-ei-r 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  John  Tybuiczy.  Elko.  NV. 

PRT-791283 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  at  Shamwari  Game  Reserve. 
Newton  Park,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Applicant:  R.E  Hardberger,^  Little  Rock, 

AR,  PRT-792568 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Dan}a1iscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  P.G.J.  Louw  at 
"Bankfontein",  Springfontein,  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Applicant:  Chicago  Zoological  Park, 

Brookfield,  IL.  PRT-791571 

The  applicant  requests  a  permit  to 
import  blood  samples  obtained  from 
wild,  captive  held  and  captive-bom 
specimens  of  Leadbeatej's  possums 
{Gymnobelideus  leadbeateri)  from 
Australia  for  DNA  analysis  to  enhance 
the  survival  of  the  species. 
Applicant:  Lenny  Salerno,  Montville. 

NJ.  PRT-792167 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  Pine  Louw. 
"Bankfontein".  Springfontein.  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Applicant:  University  of  Illinois,  College 

of  Veterinary  Medicine.  Urbana.  IL. 

PRT-791956 

The  applicant  requests  an  amendment 
to  their  current  application  to  include 
the  import  of  pituitary  glands  and 
placental  tissues  taken  from  Northern 


White  rhinoceros  (Ceratotherium  simum 
cottoni)  and  Black  rhiiuxxros  {Diceros 
bicornis).  Samples  will  be  collected 
opportunistically  from  the  carcasses  of 
these  animals  as  they  become  available 
throughout  Zimbabwe  for  the  purpose  of 
scientific  research  aimed  at  the 
enhancement  of  survival  of  the  species. 

Applicant:  Yerkes  Regional  Primate 
Research  Center,  Atlanta.  GA,  PRT- 
791281 

The  applicant  requests  a  p>ermit  to 
export  orangutan  [Pongo  pygmaeus 
abelii)  and  gorilla  [Gorilla  gorilla  gorilla) 
tissues  and  organs  obtained  from 
captive-bom  and  captive-held  animals 
that  died  of  natural  causes  to  the 
University  of  Lund.  Sweden,  for  genetic 
research  aimed  at  the  enhancement  of 
survival  of  the  species. 
Applicant:  Peregrine  Fund,  Inc.,  Boise. 

ID.  PRT-792761 

The  applicant  requests  a  permit  to 
import  up  to  20  blood  samples  collected 
from  wild  Harpy  Eagles  [Harpia 
harpyja)  in  Venezuela  for  analysis  to 
enhance  the  survival  of  the  species. 
Applicant:  Peregrine  Fund.  Inc..  Boise. 

ID.  PRT-792762 

The  applicant  requests  a  permit  to 
import  up  to  20  blood  samples  to  be 
collected  from  v«ld  Harpy  Eagles 
[Harpia  harpyja)  in  Panama  for  analysis 
to  enhance  the  survival  of  the  species. 
Applicant:  The  Cincinnati  Zoo, 

Cincinnati.  OH.  PRT-792583 

The  applicant  requests  a  permit  to 
import  2  captive  hatched  Red-crowned 
fcranes  [Gnis  japonensis)  and  4  captive 
hatched  White-naped  cranes  [Grus 
vipio)  from  the  Khinganski  Nature 
Reserve,  Russia,  for  propagation  to 
increase  the  genetic  diversity  of  both 
wild  and  captive  populations  to 
enhance  the  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203  . 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  /Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  July  29, 1994. 
Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
IFR  Doc.  94-18907  Filed  »-2-94;  8:45  am] 
BILUNO  CODE  4310-65-f> 


Bureau  of  l.and  Management 

(OR-943-421(M)6;  GP4-230;  OR-50500J 

Notice  of  Public  IMeeting;  Proposed 
Protective  Withdrawal  for  Elk  River 
Wild  and  Scenic  Corridor;  Oregon 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
schedule  and  agenda  for  a  forthcoming 
public  meeting  that  will  provide  an 
opportunity  for  public  involvement 
regarding  the  Department  of 
Agricultxire,  Forest  Service's  application 
forprotective  withdrawal  for  the  Elk 
River  Wild  and  Scenic  Corridor  in  the 
Siskiyou  National  Forest. 
EFFECTIVE  DATE:  September  21. 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland.  Oregon  97208,  503-280-7162. 
SUPPLEMENTARY  INFORMAT)ON:  Notice  is 
hereby  given  that  a  pubfic  meeting  will 
be  held  to  provide  an  opportunity  for 
public  involvement  regarding  the 
application  by  the  Department  of 
Agriculture.  Forest  Service  for  a  20- year 
protective  withdrawal  as  to  4,921  acres 
of  National  Forest  System  lands  in 
Curry  County,  Oregon. 

The  meeting  will  begin  at  7  p.m.. 
Wednesday,  September  21,  1994.  at  the 
Port  Orford  City  Hall,  555  20th  Street. 
Port  Orford.  Oregon.  The  agenda  will 
include  (1)  an  information  briefing  by 
the  Bureau  of  Land  Management;  (2)  an 
information  briefing  by  the  Forest 
Service;  (3)  oral  statements  by  interested 
parties;  and  (4)  a  question  and  answer 
period. 

The  meeting  is  open  to  the  pubUc. 
Interested  parties  may  make  oral 
statements  at  the  meeting  and/or  may 
file  written  statements  with  the  Bureau 
of  Land  Management.  Oregon  State 
Office.  Oral  statements  should  be 
limited  to  five  minutes  per  party.  All 
statements  received  will  be  considered 
by  the  Bureau  of  Land  Management 
before  any  recommendation  concerning 
the  proposed  land  withdrawal  is 
submitted  to  the  Secretary  of  Interior  for 
final  action  under  the  authority  of 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1714). 


39574 


Dated:  July 
William  E. 

Acting  Chief, 

Operations. 

[FR  Doc.  94-18806 
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20.  1994. 

lesner, 

Jranc/i  of  Landsand  Minerals 
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4felO-33-P 


INTERNATI<>NAL  TRADE 
COMMISSION 

pnvestigatiofi  No.  731-TA-706 
(Preiiminary); 

Canned  Pineapple  FruK  From  Thailand 
Determination 

On  the  basis  of  the  record  '  developed 
in  the  subjedt  investigation,  the 
Commission;  determines,  pursuant  to 
section  733(i)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673b(a)),  that  there  is  a 
reasonable  ii  idication  that  an  industry 
in  the  Unite<  I  States  is  materially 
injured  by  reason  of  imports  from 
Thailand  of  i  :anned  pineapple  fruit,' 
provided  for  in  subheading  2008.20.00 
of  the  Harme  mized  Tariff  Schedule  of 
the  United  S  tates.  that  are  alleged  to  be 
sold  in  the  L  nited  States  at  less  than  fair 
vaiue  (LTFV  . 

Background 

On  June  8,  1994,  a  petition  was  filed 
with  the  Coitimission  and  the 
Department  i  jf  Commerce  by  Maui 
Pineapple  C<  impany,  Ltd.,  Kahului.  HI, 
and  the  Inter  national  Longshoremen's 
and  Warehousemen's  Union,  alleging 
that  an  indui  try  in  the  United  States  is 
materially  in  ured  by  reason  of  LTFV 
imports  of  ca  nned  pineapple  fruit  from 
Thailand.  Ac  cordingly,  effective  June  8, 
1994,  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
706  (Preliminary). 

Notice  of  tne  institution  of  the 
Commission  s  investigation  and  of  a 
public  confe  ence  to  be  held  in 
connection  t  lerewith  was  given  by 
posting  copii  is  of  the  notice  in  the  Office 
of  the  Secreti  iry,  U.S.  International 
Trade  Comm  ission,  Washington,  DC, 
and  by  publi  ;hing  the  notice  in  the 
Federal  Regi  ster  of  June  16, 1994  (59  FR 
30951).  The  conference  was  held  in 
Washington,  IX,  on  June  29,  1994,  and 
all  persons  w  ho  requested  the 
opportunity  vere  permitted  to  appear  in 
person  or  by  pounsel. 


'  The  record  i: 
Commission's  R 
ere  207.2(f)). 

^  For  purposes 
pineapple  fruit  ii 
into  various  pro(fuct 
chunks,  tidbits 
packed  and  cooked 
pineapple  juice 


sjdefmed  in  §  207.2(f)  of  the 
les  of  Practice  and  Procedure  (19 

of  this  investigation,  canned 
deHned  as  pineapple  prepared 
forms,  including  rings,  pieces, 
i  nd  crushed  pineapple,  that  is 

in  metal  cans  with  either 
( r  sugar  (heavy)  syrup  added. 


The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  25, 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Pubhcation  2798 
(July  1994).  entitled  "Canned  Pineapple 
Fruit  from  Thailand:  Investigation  No. 
731-TA-706  (Preliminary)." 

By  order  of  the  Commission. 

Issued:  July  27, 1994. 
Donna  R.  Koehnke. 
Secretary. 

|FR  Doc.  94-18895  Filed  8-2-94;  8:45  am) 
BILUNG  CODE  7020-02-P 


Notice  of  Commission  Determination 
Not  To  Review  an  Initial  Determination 
Terminating  ttie  Investigation  on  ttie 
Basis  of  a  Settlement  Agreement; 
Expiration  of  Temporary  Exclusion 
Order 

In  the  matter  of  certain  dielectric  miniature 
microwave  filters  and  multiplexers 
containing  same.  Investigation  No.  337-TA- 
359. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation  on  the 
basis  of  a  settlement  agreement.  By  its 
own  terms,  the  temporary  limited 
exclusion  order  issued  in  this 
investigation  expired  with  the 
termination  of  the  investigation. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson.  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
SUPPLEMENTARY  INFORMATION:  On 
October  4. 1993,  Space  Systems/Loral, 
Inc.  (SSL)  filed  a  complaint  and  a 
motion  for  temporary  relief  with  the 
Commission  alleging  violations  of 
section  337  in  the  importation,  the  sale 
for  importation,  and  ihe  sale  within  the 
United  States  after  importation  of 
certain  dielectric  miniature  microwave 
filters  and  multiplexers  containing 
same.  SSL's  complaint  alleged 
inft-ingement  of  claims  1,  3,  7-11,  and 
14  of  U.S.  Letters  Patent  4,489,293  (the 
'293  patent).  The  motion  for  temporary 
relief  was  limited  to  claims  1  and  14  of 
the  '293  patent. 

The  Commission  instituted  an 
investigation  into  the  allegations  of 
SSL's  complaint,  provisionally  accepted 
SSL's  motion  for  temporary  relief,  and 
published  a  notice  to  that  effect  in  the 


Federal  Register.  58  FR  60877-78 
(November  18, 1993).  The  notice  named 
Com  Dev  Ltd.  (Com  Dev)  of  Ontario. 
Canada  as  the  only  respondent. 

On  March  17,  1994.  the  ALJ  issued  an 
ID  finding  that  there  was  reason  to 
believe  that  there  is  a  violation  of 
section  337  in  the  importation,  sale  for 
importation,  or  sale  in  the  United  States 
after  importation  of  the  accused 
miniature  microwave  filters.  The 
Commission  determined  to  modify  the 
ID  in  one  minor  respect,  and  to  affirm 
the  ID  in  all  other  respects.  On  April  18, 
1994.  the  Commission,  having 
determined  that  temporary  relief  was 
warranted  issued  a  limited  temporary 
exclusion  order  directed  against  Com 
Dev.  59  FR  19210  (April  22.  1994). 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  §  1337.  and 
§  210.53(h)  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure.  19  CFR 
210.53(h). 

Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 
Issued:  July  25,  1994. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-18893  Filed  8-2-94;  8:45  am) 

BILUNG  COOE  702(M>2-P 

Pnvestigatlon  No.  731-TA-«83  (Final)] 

Fresh  Garlic  From  the  People's 
Republic  of  China 

AGENCY:  United  States  International. 
Trade  Commission, 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  giv-es 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
683  (Final)  under  section  735(b)  of  the    . 
Tariff  Act  of  1930  (19  U.S.C.  §1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is" 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishnient  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of         - 


imports  from  the  People's  Republic  of 
China  (China)  of  fi-esh  garlic,  provided 
for  in  statistical  reporting  numbers 
0703.20.0000.0710.80.7060, 
0710.80.9750,  0711.90.6000,  and 
2005.90.9500  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.' 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  July  1 1 .  1 994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183),  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  S.W.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDP  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the  . 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  fresh  garlic  from  China  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.Q  section 
1673b).  The  investigation  was  requested 
in  a  petition  filed  on  January  31, 1994, 
by  the  Fresh  Garlic  Producers 
Association,  consisting  of  the  A&D 
Christopher  Ranch,  Gilroy,  CA;  Belridge 
Packing  Co..  Wasco,  CA;  Colusa  Produce 
Corp.,  Colusa,  CA;  Denice  &  Filice 
Packing  Co.,  HoUister.  CA;  El  Camino 
Packing.  Gikoy.  CA;  The  Garlic 
Company,  Shafter,  CA;  and  Vessey  and 
Company.  Inc..  El  Centro,  CA. 

Participation  in  the  investigation  and 
public  service  list — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  ap[>earance 
with  the  Secretary  to  the  Commission. 


*  For  purposes  of  this  invastigation.  "fresh  garlic" 
is  defined  as  all  grade*  of  garlic,  whole  or  separated 
into  constituent  cloves,  whether  or  not  peeled, 
fresh,  chilled,  frozen,  provisionally  preserved,  or 
packed  in  water  or  other  neutral  substaix^  but  not 
prepared  or  preserved  by  the  addition  of  other 
ingredients  or  heat  processing,  used  principally  as 
a  food  product  and  for  seasoning.  Differences 
between  grades  ere  based  on  color,  size,  sheathing, 
and  level  of  decay. 


as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register,  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information-lBPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  final  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report — ^The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
September  15. 1994,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
September  28, 1994.  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Conunission  on  or 
before  September  16, 1994.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  bearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  September  21. 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  ht- aring  are  governed  by 
sections  201.6(b)(2).  201.13(f).  and 
207.23(b)  of  the  Commission's  ndes. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigation  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.22  of  the  Commission's 
rules;  the  deadline  for  filing  is 
.September  22,  1994.  Parties  may  also 
file  written  testimony  in  connection 


with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  October  6, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  October  6. 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VIL  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  July  25,  1994. 
Donna  R.  Koehnke. 
Secretary. 

[FR  Doc.  94-18894  Filed  8-2-94;  8:45  am) 
BILLING  COOE  TOtO-M-P 

PnvesUgationsNos.  337-TA-148/169] 

Commission  Determination  Denying 
Two  Petitions  for  Modification  of 
Exclusion  Order  and  Request  for  Order 
Compelling  Full  Accounting 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

In  the  Matter  of;  Certain  Processes  for  the 
ManufactiUB  of  Skinless  Sausage  Casing  and 
Resulting  Product 

SUMMARY:  Notice  is  hereby  given  that 
the  US.  International  Trade 
Commission  has  determined  to  deny 
two  petitions  for  modification  of  the 
limited  exclusion  order  issued 
November  26.  1984.  in  the  above- 
captioned  investigation. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Judith  M.  Czako.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
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Commission's  TDD  terminal  on  (202) 
205-1810. 

By  order  of  the  (Commission. 

Issued:  July  22,  1994. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-18897  Filed  8-2-94;  8:45  am] 
BILUNQ  CODE  7020-02-P 

[Investigation  No.  731-TA-658  (Final)] 

Class  150  Stainless  Steel  Threaded 
Pipe  Fittings  from  Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Termination  of  investigation 
and  emergency  notice  of  cancellation  of 
public  hearing. 

SUMMARY:  On  July  22, 1994,  the 
Commission  received  a  letter  from 
coimsel  for  petitioners  in  the  subject 
investigation  (Alloy  Stainless  Products 
Co.,  Totowa,  NJ,  and  Capital 
Manufacturing  Co.,  Columbus,  OH) 
withdrawing  their  petition. 
Accordingly,  pursuant  to  section 
207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
§  207.40(a)),  the  Commission  has 
determined  to  terminate  the 
antidumping  investigation  concerning 
class  150  stainless  steel  threaded  pipe 
fittings  from  Taiwan  (investigation  No. 
731-TA-658  (Final)).  In  addition,  the 
Commission  has  determined  to  cancel 
its  public  hearing  in  this  investigation, 
previously  scheduled  for  July  26, 1994, 
and  that  no  earlier  announcement  of 
this  cancellation  was  possible. 
EFFECTIVE  DATE:  July  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-205-3181).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  13C  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretar\'  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
nimote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

Authority:  This  investigation  is  being 
ti-miinated  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.40  of  the  Commission  s 
riles  (19  CFR  207.40). 

By  order  of  the  Commission. 


Issued:  July  28, 1994. 
Donna  R.  Koehnke, 

Secretary. 

jFR  Doc.  94-18896  Filed  8-2-94;  8:45  am) 

BILUNQ  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-3  (Sul)-No.  11 7X)J 

Missouii  Pacific  Railroad  Company— 
Abandonment  Exemption— In  Saline 
County,  KS 

Missouri  Pacific  Railroad  Company 
(MP)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  0.60-mile  portion  of  the 
Trigo  Industrial  Lead  from  milepost 
490.6  (at  the  end  of  the  line)  to  milepost 
491.2,  near  Salina,  in  Saline  County,  KS. 

MP  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  this  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 
1 105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  2,  1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 


'  A  stay  will  be  issued  routinely  by  the 
I'ominission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  parly  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
l))c  effective  date  of  the  notice  of  exemption.  Sr-f 
E.xfmption  nf  Out-of-Service  Hail  Unns.  5  I.C.CZd 
377  (1989).  Any  entity  seeking  a  stay  on 
envimi)mont.il  concerns  is  encouraged  to  file  its 
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file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
slafements  under  49  CFR  1152.29  must 
be  filed  by  August  15, 1994.^  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  23, 1994.  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer,  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  August  8, 1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  uTiting 
to  SEA  (Room  3219.  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  witLin  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  July  28. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings 
Vernon  A.  Williams. 
Acting  Secretary.' 

IFR  Doc.  94-18861  Filed  8-2-94;  8:45  ami 
BILUNG  COOe  T035-01-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Seci^tary 

Women's  Bureau;  Announcement  of 
Competition  for  Grant  Applications  for 
the  Nontraditional  Employment  for 
Women  (NEW)  Act  Demonstration 
Programs  for  Fiscal  Year  1994 

agency:  Office  of  the  Secretary. 
Women's  Bureau.  Labor. 


ACTION:  Notice. 


summary:  The  National  Office 
(Washington,  D.C.)  of  the  Women's 
Bureau.  U.S.  Department  of  Labor, 
announces  the  second  year  (Fiscal  Year 
1994)  of  competition  to  award  up  to  six 
(6)  grants  to  States  for  conducting 
demonstration  projects  which  provides 
women  with  a  wider  range  of  training 
opportunities  in  nontraditional  fields. 

The  Act  established  a  four-year,  $6 
million  demonstration  program  to  assist 
States  in  the  development  of  exemplary 
programs  that  train  and  place  women  in 
nontraditional  occupations,  with  special 
emphasis  on  growth  occupations  with 
increased  wage  potential. 

The  Department  of  Labor  is  to  award, 
from  funds  available  under  Title  IV  of 
fTPA.  $1.5  miihon  per  year  for  Fiscal 
Years  1992, 1993,  1994  and  1995;  as 
stated,  up  to  six  grants  per  year  may  be 
awarded  to  States.  Six  grants  were 
awarded  in  Fiscal  1992;  five  grants  were 
awarded  in  1993. 

DATES:  Grant  applications  which  request 
funding  in  FY  1994  must  be  received  by 
close  of  business  (4:45  p.m..  Eastern 
Daylight  Savings  Time)  October  14. 
1994.  or  be  posOnarked  by  the  U.S. 
Postal  Service  on  or  before  that  date. 
Applications  received  after  the  deadline 
will  be  considered  to  be  nonresponsive 
and  will  not  be  reviewed. 
ADDRESSES:  A  State's  operating  entity 
(as  described  in  II.  Eligibility 
Applicants,  below),  for  JTPA  interested 
in  submitting  a  grant  application  for 
review  under  this  competition  must 
request  in  writing  a  copy  of  Solicitation 
for  Grant  AppHcations  (SGA)  #94-02 
from  the  Office  of  Procurement  Services, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue  N.W.,  Room  S- 
5220.  Washington.  D.C.  20210. 
Attention:  Ms.  Lisa  Harvey.  Please  Note: 
No  telephone  calls,  please.  Only  written 
requests  which  are  delivered  via  the 
U.S.  Postal  Service  or  overnight  courier 
service  will  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lisa  Harvey,  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 


request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  boforu 
the  effective  date  of  this  exemption. 

-  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  Assist.  4  I.C.a2d  164  (1987) 

^The  Commission  will  accept  a  late-Hled  trail  use 
ri>que5t  as  long  as  it  retains  jurisdiction  to  do  so. 


I.  Background 

Improving  women's  employment 
opportunities  and  other  employment 
related  equity  and  social  issues  that 
promote  women  in  the  work  force  has 
been  the  driving  force  of  the  Women's 
Bureau  since  its  inception  in  1920. 
Within  the  Department  of  Labor,  the 
Director  serves  as  the  policy  advisor  on 
women's  issues  to  the  Secretary  and 
DOL  agencies  charged  with  improving 
the  economic  and  workplace  life  of 
American  workers.  In  fulfilling  this 
responsibility,  the  Employment  and 
Training  Administration  and  the  Bureau 


co-administer  the  Nontraditional 
Employment  for  Women  Act  (NEW), 
with  the  Bureau  having  responsibility 
for  the  demonstration  program  grants  to 
States  to  promote  higher  wages  for 
women  through  NTO  job  training  and 
placement. 

Grant  Authority 

The  demonstration  program  grants  are 
authorized  under  the  NEW  Act.  Public 
Law  102-235.  signed  December  1991. 
effective  July  1992.  NEW  amends  the 
JTPA  and.  by  reference,  as  subsequently 
amended  by  the  Job  Training  Rolorm 
Amendments  of  1992. 

The  NEW  demonstration  program 
grant  awards  are  funded  from  Title  IV  of 
JTPA.  (JTPA  discretionary  moncv  is 
transferred  to  the  Women's  Bureau.)  The 
funding  is  set  at  $1.5  million,  annually, 
to  make  no  more  than  six  (6)  awards  for 
fiscal  years  1992.  1993.  1994.  and  1995. 

First  (1992)  and  Second  (1993)  Year 
STW  Awards 

The  first  year  of  competition  (Fiscal 
Year  1992)  began  September  1992  with 
the  publication  of  the  Solicitation  for 
Grant  Applications  (SGA)  #92-01  in  the 
Federal  Register.  Thirty-eight  proposals 
were  received  in  response  to  the  SGA. 
Both  a  WB/ETA  technical  review  panel 
and  an  OASAM  Office  of  Procurement 
Services  cost  review  panel  evaluated  all 
proposals  and  was  the  basis  for  funding 
recommendations  to  the  Secretary.  On 
January  19.  1993.  grants  were  awarded 
to  the  District  of  Columbia.  Louisiana. 
Maryland,  Te.xas,  Washington,  and 
Wyoming. 

The  second  year  of  competition 
(Fiscal  Year  1993)  began  in  May  1993 
with  the  publication  of  the  Solicitation 
for  Grant  AppUcations  (SGA)  #93-03  in 
the  Federal  Register.  Thirty-two 
proposals  were  received  in  response  to 
the  SGA.  Both  a  WB/ETA  technical 
review  panel  and  an  OASAM  Office  of 
Procurement  Services  cost  review  pam-l 
evaluated  all  proposals  and  was  the 
basis  for  fimding  recommendations  to 
the  Secretary.  On  December  6.  liJ'J3. 
grants  were  awarded  to  California.  i 

Georgia.  Illinois.  Missouri  and  New  ■ 

Jersey.  ' 

II.  Eligible  Applicants 

The  State  is  the  eligible  applicant  fur 
a  NEW  demonstration  grant  award.  The 
Governor  of  each  State,  as  is  the  case 
with  JTPA  Titles  11  and  HI,  is  the 
recipient  of  awards  under  the  NEW  Act. 
Governors  in  turn  designate  an  agency 
at  the  State  level  to  administer  JTPA  for 
the  State;  that  agency  can  apply  for  the 
NEW  grants  on  behalf  of  the  Governor 
and  the  Slate. 
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ni.  Fundin; ;  Levels 

The  Department  expects  to  make  six 
awards  to  Skates,  the  maximum  allowed 
under  the  NEW  Act.  Proposal  {i.e.,  grant 
application!  hmding  requests  should 
average  $22^.000.  The  total  funding 
level  is  $1.3  million. 

In  addition  to  costs,  the  E>epartment 
will  consider  geographic  diversity 
(distribution)  in  making  grant  awards. 

rV.  Demonstration  Program  Overview 

This  Solicitation  for  Grant 
Apphcatioi*  (SGA)  is  extended  to 
States  who  fie  committed  to  the  goals 
and  objectives  of  NEW.  It  asks  them  to 
develop,  enjhance  and  implement 
demonstratnon  and  exemplary  programs 
to  train  and  place  women  in 
nontradltioQal  occupations  (NTOs).  For 
women,  NTOs  are  occupations  where 
less  than  25ipercent  of  the  persons 
employed  in  an  occupation  or  field  of 
work  are  women.  NTOs  are  generally 
characterized  by  employment  growth 
and  the  pot^tial  for  above  average 
earnings  individualized  for  each  local 
labor  market. 

The  ultimate  goal  of  the  NEW  Act  is 
to  increase  the  earnings  of  women  and, 
thereby,  the  self-sufficiency  of  women 
and  their  far  lilies.  To  examine  ways  of 
accompUshiiig  that  goal,  the  New  Act 
provides  funding  incentives  in  its 
demonstratipn  and  exemplary  program 
grants.  State*  shall  develop  and 
implement  projects/programs  that 
Illustrate,  by  their  example,  effective 
ways  to  incorporate  and  sustain 
systemic  change  in  the  Job  Training 
Partnership  Act  (JTPA)  service  delivery 
system — thelPrivate  Industry  Councils' 
(PICs)  procedures  and  programming — to 
promote  the  itraining  and  placement  of 
women  in  NTOs  to  increase  their 
employmeniJand  earnings. 
■  States  applying  for  funds  may  develop 
new  initiatives  or  enhancements  to 
existing  job  training  programs  and 
services.  Grarit  funds  are  to  develop 
and/or  supplement,  not  supplant 
current  funding  to  train  and  place 
women  in  NTOs. 

Grant  funds  must  not  be  used  as 
"replacement"  funds  for  activities  that 
are  ciurentH  funded  through  other 
Federal  programs;  i.e.,  JTPA  or  Carl 
Perkins  Vocjttional  •  *  *  NEW  grant 
funds  can  beused  in  addition  to,  but  not 
instead  of,  omer  Federal  funds  to 
expand  or  en  hance  programs.  Grantee 
projects  serv  s  as  models  and  should  be 
disseminate<  for  replication  throughout 
the  JTPA  sys  ems  and  within  other 
education,  tr  lining  and  employment 
programs  in  ihe  State. 

States  hav(  I  completed  the 
development  of  their  second  two-year 


Governor's  Coordination  and  Special 
Services  Plans  (GCSSP).  The  GCSSP 
must  include  measurable  goals  for 
women  in  nontraditional  training  and 
placement,  with  particular  attention  to 
implementation  through  the  JTPA 
system  as  required  by  NEW. 

All  States  that  apply  for  NEW  grant 
funds  must  have  and  describe  the 
measurable  State  goals  for  the 
implementation  of  training  and  placing 
women  in  NTOs  to  be  responsive  to  this 
SGA. 

In  addition,  a  high  priority  will  be 
given  to  State  proposals  that  provide 
evidence  (in  measurable  outcomes  for 
women)  of  the  State's  prior  and  ongoing 
commitment  to  the  goals  and  objectives 
of  NEW  to  train  and  place  women  in 
local  area-specific  nontraditional 
employment  with  above  average 
earnings.  Such  commitment  can  be 
measured,  in  part,  from  State  proposals 
with  (1)  greater  than  average  (15  percent 
of  more)  proportion  of  women's  JTPA 
training  for  NTOs;  (2)  substantial 
employment  placement  rate  (85  percent 
or  greater);  and  (3)  wage  rates  above  the 
local  average. 

As  required  by  the  NEW  Act's 
demonstration  and  exemplary  programs 
legislation,  the  Women's  Bureau  will 
also  consider  the  following: 

(1)  the  level  of  coordination  between 
the  JTPA  and  other  resources  available 
for  training  women  in  nontraditional 
employment,  i.e.,  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act,  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA), 
Department  of  Housing  and  Urban,  etc., 
and  other  Federal,  State  and  local  job 
training  resources; 

(2)  the  extent  of  private  sector 
involvement  in  the  development  and 
implementation  of  training  programs 
under  the  JTPA; 

(3)  the  extent  to  which  the  initiatives 
proposed  by  a  State  supplement  or  build 
upon  existing  efforts  in  a  State  to  train 
and  place  women  in  nontraditional 
employment; 

(4)  the  extent  to  which  a  State  is 
prepared  to  disseminate  information  on 
its  demonstration  training  programs, 
and 

(5)  the  extent  to  which  a  State  is 
prepared  to  produce  materials  that 
allow  for  replication  of  such  State's 
demonstration  training  program. 

A  State's  operating  entity  for  JTPA  (as 
described  ^ove  in  n.  Eligible 
AppUcants)  interested  in  submitting  a 
grant  application  for  review  under  the 
FY  1994  competition  should  request  a 
copy  of  SGA  #94-02  from  the  Office  of 
Prociu^ment  Services,  U.S.  Department 
of  Labor,  200  Constitution  Avenue 


N.W..  Room  S-5220,  Washington,  D.C. 
20210,  Attention:  Ms.  Lisa  Harvey. 

Signed  at  Washington,  DC,  this  28th  day  of 
July  1994. 

Karen  Nussbauia, 

Director,  Wonwn's Bureau. 

[FR  Doc  94-18852  Filed  8-2-94;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-049} 

NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee  (MBRAC),  Small 
Disadvantaged  Business  Capability 
Determination  and  Enhancement 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil,  Minority 
Business  Resource  Advisory  Committee, 
Small  Disadvantaged  Business 
Capability  Etetermination  and 
Enhancement. 

DATES:  August  18, 1994,  9  a.m.  to  4  p.m. 
ADDRESSES:  Sheraton  Hartford  Hotel. 
315  Trumbull  Street,  Hartford,  CT 
06103. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  III,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
National  Aeronautics  and  Space 
Administration.  Room  9K70,  300  E 
Street,  SW,  Washington,  DC  20546, 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  Last  Meeting  and  Action 

Items 

— Recap  of  Subcommittee  Acti\aties 
and  Accomplishments 

— Chairwoman's  Report 

— Committee  Members'  Reports 

— Current  Issues 

— Public  Comments 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  July  28, 1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-18898  Filed  08-02-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District.  Fort 
Calhoun  Station,  Unit  No.  1; 
Environmental  Assessment  and 
Finding  of  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.36a(a)(2)  regarding  submission  of  the 
report  of  axmual  radioactive  liquid  and 
gaseous  effluents  released  to 
unrestricted  areas  during  the  previous 
calendar  year  to  the  Omaha  Public 
Power  District  (OPPD/the  Hcensee),  for 
the  Fort  Calhoun  Station,  Unit  No.  1. 
located  in  Washington  Coimty. 
Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  filing  time 
requirements  of  10  CFR  50.36a(a)(2) 
regarding  the  submission  of  the  report  of 
annual  radioactive  liquid  and  gaseous 
effluents  released  to  unrestricted  areas 
during  the  previous  calendar  year.  By 
letter  dated  May  25. 1994,  the  licensee 
reqiiested  an  exemption  from  10  CFR 
50.36a(a)(2)  to  allow  the  licensee  to 
change  the  date  s;)ecified  in  the 
technical  specifications  for  submitting 
this  report  from  March  1  to  before  May 
1 ,  starting  in  1995-  These  reports  are 
required  by  10  CFR  50.36a(a)(2)  to  be 
submitted  at  intervals  no  greater  than  12 
months.  Because  of  the  change,  the 
interval  between  the  1994  and  the  1995 
reports  will  be  greater  than  12  months. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
allow  the  licensee  to  implement  the  new 
requirements  of  the  draft  Generic  Letter 
regarding  the  new  10  CFR  part  20  into 
its  Technical  Specification  (TS)  5.9.4.a. 
The  previous  TS  5.9.4.a  was  based  on 
the  old  requirement  that  the  report  be 
submitted  within  60  daysafter  January 
1  of  each  year  (March  1).  Approval  of 
the  new  "TS  will  require  this  one  time 
exemption  to  change  the  date  of 
submission  from  March  1  to  any  date 
prior  to  May  1.  This  exemption  vkill  not 
affect  the  Information  required  to  be 
submitted  for  llit^  time  period  the  report 
covers  (the  previous  calendar  year's 
data];  only  die  date  t'le  report  is  to  be 
submitted  would  be  chanj;«:i. 

Environmental  impacts  oftiie  Proposed 
Action  , 

Oiu  evaluation  of  the  proposed 
♦;xemption  from  10  CFR  50.36a(a)(2) 


indicates  that  the  granting  of  the 
exemption  will  not  affect  the 
information  required  to  be  submitted  or 
the  time  period  the  report  covers. 
Therefore,  the  Commission  concludes 
that  there  are  no  measurable 
radiological  or  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measiu-able  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  will  have 
either  no  enviromnental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  this  facility  and 
would  result  in  precluding  the  licensee 
from  changing  its  TS  to  be  consistent 
with  the  new  10  CFR  part  20. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Fort  Calhoun 
Station,  Unit  No.  1.  dated  August  1972. 

Agencies  and  Persons  Consulted 

The  NRG  staff  reviewed  the  licensee's 
request  emd  consulted  with  the 
Nebraska  State  official.  The  State  official 
had  no  comments  regarding  the  NRC's 
proposed  action. 

Findings  of  No  Significant  Impact 

The  NRG  staff  has  determined  not  to 
prepare  an  environmental  imp;;ct 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  staff  concludr-  ,'ial  the 
proposed  action  will  not  have  a 
significant  eiLct  on  the  quality  of  the 
human  environment. ' 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exenjption 
dated  May  25, 1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  W.  Dale  Clark 
Library,  215  South  15th  Street,  Omaha. 
Nebraska  68102. 

Dated  at  Rockville.  Mar>'land  this  27th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director.  Project  Dinctorate  I\'-2,  Division 
of  Reactor  Projects  RI/IV,  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  94-18850  Filed  8-2-94:  8:45  am] 
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Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRG  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Coriunission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  11, 
1994,  through  July  22. 1994.  The  last 
biweekly  notice  was  published  on  July 
20.  1994  (59  FR  37060). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination. 
Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
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failure  to  act  in  a  timely  way  would 
result,  for  exi  imple,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  1  lefore  the  expiration  of  the 
30-day  notici  period,  provided  that  its 
final  determi  lation  is  that  the 
amendment  i  nvolves  no  significant 
hazards  cons  deration.  The  final 
determinatio  i  will  consider  all  public 
and  State  cor  iments  received  before 
action  is  take  a.  Should  the  Commission 
take  this  actii  m,  it  will  publish  in  the 
Federal  Regii  ter  a  notice  of  issuance 
and  provide  :  or  opportunity  for  a 
hearing  after  ssuance.  The  Commission 
expects  that  t  le  need  to  take  this  action 
wfill  occur  ve:  y  infrequently. 

Written  coi  nments  may  be  submitted 
by  mail  to  th«  Rules  Review  and 
Directives  Bri  inch.  Division  of  Freedom 
of  Informatioi  i  and  Publications 
Services.  Offi  :e  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Maryland  fro^i  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  reoeived  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Builcing,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  inten  ene  is  discussed  below. 
By  Septemt  er  2, 1994,  the  hcensee 
may  file  a  req  lest  for  a  hearing  with 
respect  to  issv  ance  of  the  amendment  to 
the  subject  fia<  ility  operating  license  and 
any  person  w  lose  interest  may  be 
affected  by  tk  s  proceeding  and  who 
wishes  to  pari  icipate  as  a  party  in  the 
proceeding  m  ist  file  a  written  request 
for  a  hearing  i  nd  a  petition  for  leave  to 
interv  ene.  Ret  uests  for  a  hearing  and  a 
petition  for  le  ive  to  intervene  shall  be 
filed  in  accorc  ance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  In  erested  persons  should 
consult  a  curr  snt  copy  of  10  CFR  2.714 
which  is  avail  jble  at  the  Commission's 
Public  Docimi  ent  Room,  the  Gelman 
Building,  2121 1  L  Street,  NW., 
Washington,  I  C  20555  and  at  the  local 
public  docum  mt  room  for  the  particular 
facility  involv  ;d.  If  a  request  for  a 
hearing  or  pet  tion  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  c  r  an  Atomic  Safety  and 
Licensing  Boa  -d,  designated  by  the 
Commission  o  r  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  ml  j  on  the  request  and/or 
petition;  and  t  le  Secretary  or  the 
designated  Ati  imic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  peirticularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiu«  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Proiect  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a){l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  and  at  the  local 
.public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  June  29, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  will  delete 
the  requirement  to  perform  alternate 
train  testing  to  demonstrate  that  other, 
similar,  safety-related  components  are 
operable  when  components  are  found, 
or  made,  inoperable  in  the  safety 
injection,  residual  heat  removal,  and 
containment  spray  systems.  The 
surveillance  requirements,  which  the 
hcensee  refers  to  as  accelerated  testing 
requirements,  affect  the  following 
components: 

(a)Safety  Injection  (SI)  pumps  TS 
3.3.1.2.b) 

(b)  Residual  Heat  Removal  (RHR) 
Pumps  (TS  3.3.1. 2.c) 

(c)  SI  and  RHR  flow  paths  (TS 
3.3.1. 2.e) 

(d)  Containment  Spray  (CS)  (TS 
3.3.2.2.aandb) 

(e)  CS  flow  paths  (TS  3.3.2.2.c) 
Basis  for  proposed  no  significant 

hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  of  an 
accident  previously  evaluated  because  the 
availability  of  the  subject  components  will 
not  he  reduced  and  the  design  and 
performance  of  the  comp>onents  are  not  t>eing 
changed.  The  subject  components  are 
provided  to  mitigate  the  consequences  of 
analyzed  accidents;  therefore  their 
availability  has  no  bearing  on  the  probability 
of  occurrence  of  these  accidents. 

The  propHJsed  amendment  does  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  previously  evaluated.  This 
change  deletes  alternate  train  testing 
requirements  which,  if  maintctined,  could 
result  in  loss  of  the  safety  function. 
Elimination  of  the  requirements  will  serve  to 
ensure  that  one  train  of  safety  equipment  is 
always  available  to  mitigate  the 
consequences  of  an  analyzed  accident.  The 
remaining  surveillance  requirements  provide 
adequate  assurance  that  the  components  will 
be  operable  when  required.  Therefore  the 
consequences  of  previously  evaluated 
accidents  will  not  be  increase. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  previously 
evaluated  because  these  proposed  changes  do 
not  introduce  any  new  modes  of  operation  or 
testing,  and  no  physical  changes  are  being 
made  to  the  plant.  Therefore  no  new  or 
different  kind  of  accident  could  be  initiated 
by  this  amendment. 

3.  The  proposed  revisions  do  not  involve 
a  significant  reduction  in  the  margin  of  safety 
since  the  routine  testing  requirements  that 
remain  in  the  Technical  Specifications 
provide  adequate  assurance  that  the 
components  will  be  operable  when  needed. 
Since  the  elimination  of  this  accelerated 
resting  will  decrease  component  wear  and 
improve  availability,  the  margin  of  safety 
should  be  increased.  Since  accelerated 
testing  may  still  occur  when  component 
problems  involve  a  f)otential  common  mode 
failure,  margins  of  safety  associated  with  the 
components'  abilities  to  perform  their  design 
functions  will  not  be  affected.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  ^Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

MRC  Project  Director:  David  B. 
Matthews 

Conunonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  IliinoisDocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  June  13, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
several  changes  to  the  Administrative 
Controls  in  Section  6  of  Technical 
Specifications  (TS)  for  Byron  and 
Braidwood  stations.  The  proposed 
changes  include:  (1)  a  change  to  the 
submittal  frequency  of  the  Radiological 
Effluent  Release  Report,  (2)  a  revision  to 
the  Shift  Technical  Advisor  description. 
(3)  clarification  of  the  Shift  Engineer's 
responsibilities,  and  (4)  editorial 
changes.  The  references  to  the 
Semiannual  Radiological  Effluent 
Release  Report  are  also  revised  in  other 
sections  of  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Section  6  of 
Technical  Specifications  do  not  affect  any 
accident  initiators  or  precursors  and  do  not 
change  or  alter  the  design  assumptions  for 
the  systems  or  components  used  to  mitigate 
the  consequences  of  an  accident. 

The  proposed  changes  are  administrative 
in  nature  and  provide  clarification.  These 
changes  provide  consistency  with  station 
procedures,  programs,  the  Code  of  Federal 
Regulations,  other  Technical  Specifications, 
and  Standard  Technical  Specifications. 
These  changes  do  not  impact  any  accident 
previously  evaluated  in  the  UFSAR. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  system,  structure, 
or  component  in  the  plant.  There  are  no 
changes  to  p>arameters  governing  plant 
ofteration;  no  new  or  different  type  of 
equipment  will  be  installed.  The  proposed 
changes  are  considered  to  be  administrative 
changes.  All  responsibilities  described  in 
Technical  Specifications  for  management 
activities  will  continue  to  be  performed  Ijy 
qualified  individuals. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  proposed  changes  do  not  affect  the 
margin  of  safety  for  any  Technical 
Specification.  The  initial  conditions  and 
methodologies  used  in  the  accident  analyses 
remain  unchanged,  therefore,  accident 
analysis  results  are  not  impacted. 

The  proposed  changes  are  administrative 
in  nature  and  have  no  impact  on  the  margin 
of  safety  of  any  Technical  Specification.  They 
do  not  affect  any  plant  safety  parameters  or 
setpoints.  The  descriptions  for  the  Shift 
Technical  Advisor  and  Shift  Engineer  are 
clarified,  however,  include  no  reduction  to 
their  responsibilities. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wihnington,  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago.  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 
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Commonwea]  th  Edison  Company. 
Docket  Nos.  i  TN  50-454  and  STN  50- 
455,  Byron  S^tion.  Unit  Nos.  1  and  2, 
Ogle  County,  lUinoisDocket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Vos.  1  and  2,  Will  County, 
Illinois 

Date  of  ami  ndment  request:  July  6, 
1994 

Description  of  amendment  request: 
The  proposea  amendments  would 
revise  Techni  :al  Specification  (TS)  3/ 
4.4.5,  "Steam  Generators,"  and  the 
associated  baj  es.  Previously  the  NRG 
granted  amendments  to  the  TSs  which 
authorized  the  use  of  selected  steam 
generator  slee  ving  processes.  In 
authorizing  u  le  of  the  processes,  the 
amendments  :ited  references  to  specific 
.\RC  approvei  I  vendor  technical  reports, 
including  rev  sion  number.  The 
proposed  cha  iges  reference  the  reports 
in  generic  ten  is  as  those  that  have  been 
approved  by  t  le  NRG,  subject  to 
limitations  ar  d  restrictions  as  noted  by 
the  NRG  staff.  While  the  licensee  will' 
still  have  to  n  quest  NRG  approval  for 
application  o  die  technologies  as 
referenced  in  vendor  reports,  the 
licenses  will  i  lot  have  to  be  amended 
each  lime. 

Basis  for  pr  ?posed  no  significant 
hazards  cons,  deration  determination: 
As  required  b  1 10  GFR  50.91(a),  the 
hcensee  has  f  rovided  its  analysis  of  the 
i.ssue  of  no  sij  nificant  hazards 
consideration  which  is  presented 
below: 

1.  The  propol  ed  change  does  not  involve 
a  significant  in(  rease  in  the  probability  or 
consequences  c  Fan  accident  previously 
evaluated. 

The  proposec  changes  to  the  Steam 
Geuerdtor  sectii  in  of  Technical  Specifications 
do  not  affect  an  y  accident  initiators  or 
precursors  and  do  not  alter  the  design 
assumptions  fo  the  systems  or  components 
used  to  miligati  the  consequences  of  an 
accident.  These  changes  are  editorial  changes 
to  (he  requirem  snts  currently  identified  in 
the  Technical  S  pecifications.  The 
requirements  a  iproved  by  the  NRC  will  not 
ife  reduced  by  t  lis  request.  The  proposed 
change  maintai  is  the  administrative  controls 
necessary  to  en  ;ure  safe  plant  operation. 

The  original  imendment  requested 
tubesheet  sleev  ss  and  tube  support  plate 
•stt-eves  as  an  al  emate  tube  repair  method  for 
Hrjon  and  Brai  iwood  Units  1  and  2.  The 
steam  generaloi  sleeves  approved  for 
Installation  use  the  Westinghouse  process 
(laser  welded  j<  ints)  or  the  Babcock  &  Wilcox 
Nuclear  Techni  logics  (BVVNT)  process  of 
kinetically  weli  led  joints.  The  sleeve 
coiitlguration  v  as  designed  and  analyzed  in 
accordance  wit  J  the  criteria  of  Regulatory 
tiuule  (RG)  l.i:  1  and  the  design 
requirements  o  Section  III  of  the  American 
ScK;!ety  of  Mec  lanical  Engineers  (ASME) 
Cliide.  Fatigue  e  ad  stress  analyses  of  the 
siueved  tube  as  «mblies  for  both  processes 
prfKiured  accei  table  results  documented  in 


the  current  Westinghouse  and  BWNT 
Technical  Reports.  The  proposed  Technical 
Specifications  change  to  allow  the  use  of  the 
current  NRC  approved  laser  welded  or 
kinetically  welded  sleeving  process  does  not 
adversely  impact  any  other  previously 
evaluated  design  basis  accident  or  the  results 
of  these  analyses.  Therefore,  the  editorial 
changes  to  the  referenced  sleeving  Technical 
Reports  will  not  increase  the  probability  of 
occurrence  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  are  considered  to  be 
administrative  changes.  All  the  requirements 
described  in  Technical  Spiecifications 
"Acceptance  C'iteria"  for  the  Steam 
Generators  will  continue  to  be  implemented 
as  described  in  the  current  Technical 
Reports. 

Referencing  the  current  Westinghouse  or 
BWNT  Sleeving  Technical  Reports  currently 
approved  by  the  NRC  and  subject  to  the 
limitations  and  restrictions  as  noted  by  the 
NRC.  has  no  effect  upon  any  design  transient 
or  accident  analyses.  The  proposed  changes 
do  not  affect  the  design  or  operation  of  any 
system,  structure,  or  component  in  the  plant. 
There  are  no  changes  to  parameters 
governing  plant  operation  and  no  new  or 
different  type  of  equipment  will  be  installed. 

The  use  of  the  proposed  sleeving  processes 
will  not  introduce  significant  or  adverse 
changes  to  the  plant  design  basis.  Stress  and 
fatigue  analyses  of  the  repair  have  shown  the 
ASME  Code  and 

RG  1.121  allowable  values  are  met. 
Implementation  of  the  currently  approved 
laser  welded  or  kinetically  welded  sleeving 
will  continue  to  maintain  the  overall  tube 
bundle  structural  integrity  at  a  level 
consistent  with  that  of  the  originally 
supplied  tubing.  Repair  of  a  tube  with  a 
sleeve  does  not  provide  a  mechanism  which 
would  result  in  an  accident  outside  of  the 
area  affected  by  the  sleeve.  Any  hypothetical 
accident  as  a  result  of  potential  tube  or  sleeve 
degradation  in  the  repaired  portion  of  the 
tube  is  bounded  by  the  existing  steam 
generator  tube  rupture  accident  analysis.  The 
tube  rupture  accident  analysis  accounts  for 
the  installation  of  sleeves  and  the  impact  on 
current  plugging  level  analyses.  The  sleeve 
design  does  not  affect  any  other  component 
or  location  on  the  tube  outside  of  the 
immediate  area  repaired. 

Thus,  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated  is  not  created.. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  administrative  in 
nature  and  has  no  impact  on  the  margin  of 
safety  of  any  Technical  Specification. 
Specific  technical  reports  are  no  longer 
referenced  in  Technical  Specifications.  An 
editorial  change  is  made  to  TS  referencing 
the  current  NRC  approved  vendor  Technical 
Report,  subject  to  the  limitations  and 
restrictions  noted  by  the  NRC  The  initial 
conditions  and  methodologies  used  in  the 
accident  analyses  remain  unchanged. 

The  laser  welded  and  kinetically  welded 
sleevid)^  r«pair  of  degraded  steam  gnnerator 


tubes  has  been  shown  by  analysis  to  restore 
the  integrity  of  the  tube  bundle  to  its  original 
design  basis  condition.  The  safety  factors 
used  in  the  design  of  sleeves  for  the  repair 
of  degraded  tubes  are  consistent  with  the 
safety  factors  in  the  ASME  Boiler  and 
Pressure  Vessel  Code  used  in  steam  generator 
design.  The  design  of  the  tube  sleeves  has 
been  verified  by  testing  to  preclude  leakage 
during  normal  and  postulated  accident 
conditions.  Installation  of  either  type  of 
vendor  sleeve  using  the  current  approved 
process  will  continue  to  maintain  the 
structural  integrity  of  the  steam  generator 
tubes. 

Thus,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
_  The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  tiie  three 
standards  of  10  GFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

l^cal  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Librar>',  109  N.  Franklin,  P.O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Gapra 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  June  9, 
1994 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  LaSalle  County  Station,  Units 
1  and  2,  Technical  Specifications  (TS). 
Appendix  A,  in  order  to  facilitate 
implementation  of  the  Thermal  Limits 
portion  of  the  General  Electric  Average 
Power  Range  Monitor  (APRM)/Rod 
Block  Monitor  (RBM)/TS  Improvement 
Program  (ARTS). 

Specifically,  the  proposed  TS  change 
will  create  power  and  flow  dependent 
Minimum  Critical  Power  Ratio  (MCPR) 
and  Maximum  Average  Planar  Linear 
Heat  Generation  Rate  (MAPLHGR) 
limits,  and  other  administrative 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  preseiited 
below: 

The  proposed  changes  do  not  involve  a 
significant  inrrra-ie  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated  because: 

The  probability  of  an  accident  previously 
evaluated  will  not  increase  as  a  result  of  this 
change,  because  no  changes  to  plant  systems 
will  occur.  All  changes  are  related  to  core 
monitoring  software,  and  there  will  be  no 
physical  changes  to  equipment. 

The  consequences  of  an  accident 
previously  evaluated  will  not  increase  as  a 
result  of  the  proposed  changes.  The  power- 
and  flow-dependent  MCPR  and  MAPLHGR 
limits  incorporate  sufficient  conservatism  so 
the  safety  limit  MCPR  [SLMCPRj  (operating 
limit  MCPR  (OLMCPR)  for  automatic  flow 
control)  and  the  fuel  thermal-mechanical 
limits  will  not  be  violated  for  any  power  and 
flow  condition.  Because  these  limits  are 
protected  during  normal  operation,  the 
consequences  of  any  transient  will  not 
increase  with  this  change  in  limit  definition. 
General  Electric  has  verified  in  AUachment  E 
that  the  introduction  of  Arts  will  not  cause 
any  change  in  the  Licensing  Basis  PCT  (Peak 
Centerline  Temperature]  resulting  from  a 
Loss-Of-Coolant  Accident  (LOCA),  nor  any 
change  in  the  results  satisfying  the  other 
LOCA  acceptance  criteria  of  10  CFR  50.46 
and  Section  15.6.5  of  NUREG-0800  (Standard 
Review  Plan),  which  are:  cladding  oxidaUon, 
metal-water  reaction  (hydrogen  generation), 
coolable  geometry  and  long-term  cooling. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

Since  no  physical  changes  to  any  plant 
system  are  occurring,  there  will  be  no  new 
or  different  types  of  accidents  created  by  this 
change.  No  interactions  between  equipment 
systems  will  be  changed  in  any  manner. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because: 

The  power-  and  flow-dependent  MCPR  and 
MAPLHGR  limits  will  sufficiently  protect  the 
SLMCPR  (OLMCPR  for  automatic  flow 
control)  and  the  fuel  thermal-mechanical 
limits  at  all  power  and  flow  conditions.  The 
ARTS  limits  conservatively  assure  that  all 
licensing  criteria  are  satisfied  without 
setdown  of  the  flow  referenced  APRM  scram 
and  rod  block  trips.  The  limits  were 
developed  using  NRC  approved  methods, 
and  satisfy  the  same  NRC  approved  criteria 
that  the  AiPRM  setdown  requirement  does. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  GFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1.  Ogelsby,  Illinois  61348 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 


Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  July  13, 
1994 

Description  of  amendment  request: 
The  requested  amendments  would 
allow  the  testing  interval  in  Technical 
Specification  Surveillance  Requirement 
4.6.2  for  the  air  or  smoke  flow  test 
through  each  containment  spray  header 
to  be  increased  from  5  to  10  years.  The 
licensee  states  that  the  proposed 
amendments  are  consistent  with  NRG 
staff  guidance  contained  in  NUREG- 
1366,  "Improvements  to  Technical 
Specifications  Surveillance 
Requirements."  and  Generic  Letter  OS- 
OS.  "Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  Diuing  Power 
Operation."  In  addition,  the 
amendments  would  also  remove  an 
obsolete  footnote  related  to  the  Catawba 
Unit  1  first  refueling.  The  ficensee's 
application  jointly  addressed  both  its 
Catawba  and  McGuire  Nuclear  Stations. 
This  notice  addresses  those  aspects 
applicable  only  to  the  Catawba  Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Increasing  the 
surveillance  interval  of  TS  (Technical 
Specification)  4.6.2d  from  five  to  ten  years 
will  have  no  impact  upon  the  probability  of 
any  accident,  since  the  NS  [containment 
spray]  system  is  not  accident  iniUating 
equipment.  Also,  since  Catawba's...  flow  test 
historjyl  support[s)  making  the  proposed 
change,  system  response  following  an 
accident  will  not  be  adversely  affected. 
Therefore,  the  requested  amendments  will 
not  result  in  increased  accident 
consequences.  Deletion  of  the  obsolete 
footnote  as  indicated  in  the  Catawba  TS 
markup  is  purely  an  administAtive  change, 
and  therefore  will  have  no  impact  upon 
either  the  probability  or  consequences  of  any 
accident. 
Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  stated  above,  the  NS  system  is 
not  accident  initiating  equipment.  No  new 
failure  modes  can  be  created  from  an 
accident  standpoint.  The  plant  will  not  be 
operated  in  a  different  manner.  Deletion  of 
the  Catawba  obsolete  footnote  has  no  bearing 
on  any  accident  initiating  mechanisms. 
Criterion  3 


The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Plant  safety  margins  will  be 
unaffected  t>y  the  proposed  changes.  The  NS 
system  will  still  be  capable  of  fulfilling  its 
required  safety  function,  since  plant 
operating  experience  supports  the  proposed 
change.  Finally,  the  proposed  amendments 
are  consistent  with  the  NRC  position  and 
guidance  set  forth  in  NUREG-1366  and 
Generic  Letter  93-05.  DeleUon  of  the  Catawba 
obsolete  footnote  will  not  result  in  any 
impact  to  plant  safety  margins. 

Based  upon  the  preceding  analyses,  Duke 
Power  Company  concludes  that  the  requested 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  July  13, 
1994 

Description  of  amendment  request: 
The  requested  amendments  would 
allow  the  testing  interval  in  Technical 
Specification  Siureillance  Requirement 
4.6.2  for  the  air  or  smoke  flow  test 
through  each  contaimnent  spray  header 
to  be  increased  from  §  to  10  years.  The 
licensee  states  that  the  proposed, 
amendments  are  consistent  with  NRC 
staff  guidance  contained  in  NUREG- 
1366,  "hnprovements  to  Technical 
Specifications  Surveillance 
Requirements,"  and  Generic  Letter  OS- 
OS,  "Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation."  The  licensee's  application 
jointly  addressed  both  its  Catawba  and 
McGuire  Nuclear  Stations.  This  notice 
addresses  those  aspects  applicable  only 
to  the  McGuire  Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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Duke  Power 
269.  50-270 
Nuclear  Station 
Oconee  County 

Date  of  ami  ndment 
December  8 
April  20. 199' 

Description 
The  amendmc  nts 
Technical  Sp«  c 
address  the  tu  ed 
initiation  of  tJ  e 
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Company,  Docket  Nos.  50- 
50-287,  Oconee 
Units  1.2  and  3. 
South  Carolina 

request: 
i^93,  as  supplemented 


of  amendment  request: 

would  revise 
ification  (TS)  3.4  to 
to  bypass  automatic 
Emergency  Fcedwater 


(EFW)  system  when  the  main  feedwater 
pump  discharge  pressure  is  belovv 
actuation  setpoint  during  startup  and 
shutdowm  in  order  to  prevent 
inadvertent  actuation.  The  proposed 
amendment  is  in  response  to  NRC 
Inspection  Report  50-269.  50-270,  50- 
287/90-30  (Inspector  Followrup  Item  90- 
30-02),  which  determined  that  the 
existing  TSs  regarding  initiation 
circuitry  for  the  EFW  system  were 
inadequate.  The  amendments  would 
also  delete  operability  requirements  for 
the  Emergency  Condenser  Cooling 
Water  (ECCW)  system.  The  licensee 
determined  that  the  ECCW  system  is  not 
required  to  remove  decay  heat  following 
any  design  basis  event. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  [The  amendment  request  would  not] 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Each  accident  analysis  addressed  within 
the  Oconee  FSAR  [Final  Safety  Analysis 
Report!  has  been  examined  with  respect  to 
changes  proposed  within  this  amendment 
request.  The  design  basis  of  the  Emergency 
Feedwater  (EFW)  System  is  to  supply 
feedwater  to  the  steam  generators  in  the 
event  Main  Feedwater  is  lost.  The  EFW 
system  provides  the  required  flow  rate  to 
cool  the  RCS  [reactor  coolant  system]  down 
to  the  point  at  which  the  Decay  Heat 
Removal  System  is  designed  to  operate.  The 
EFW  system  is  also  designed  to  cool  the  RCS 
following  a  small  break  LOCA  (loss  of 
coolant  accident).  Changes  included  within 
this  amendment  request  are  provided  to 
clarify  requirements  for  the  operability  of 
ERV.  Specifically,  theses  changes  clarify  that 
automatic  initiation  circuitry  due  to  low 
main  feedwater  pump  discharge  pressure  or 
low  hydraulic  oil  pressure  may  tie  bypassed 
when  the  reactor  is  shutdown  to  prevent 
inadvertent  actuation.  In  addition,  these 
changes  provide  that  if  an  EFW  pump  is 
inoperable  due  only  to  the  inoperability  of 
automatic  initiation,  cooldown  to  below 
250°F  is  not  necessary  after  the  reactor  is 
shutdown.  Accident  analysis  for  the  loss  of 
main  feedwater,  and  subsequent  initiation  of 
EFW,  assumes  initial  conditions  of  the 
reactor  at  full  power  operation.  The 
utilization  of  criticality  for  this  specific 
automatic  initiation  circuitry  to  be  operable 
ensures  the  EFW  system  is  operated  within 
the  boundaries  of  design  basis  for  Oconee 
while  also  providing  a  reasonable  margin  to 
prevent  inadvertent  actuation.  It  is  not 
[lossible  to  place  this  automatic  initiation 
circuitry  in  service  prior  to  exceeding  250°F 
t>ecause  the  main  feedwater  pump  discharge 
pressure  is  well  below  the  initiation  setpoint 
at  this  value.  Manual  initiation  circuitr>' 
operability  is  required  prior  to  exceeding  an 
RCS  temperature  of  aSO'F.  This  change  only 


clarifies  existing  configuration  and  control 
for  the  Oconee  units  and  does  not  increase 
the  probability  or  consequences  of  any 
accident  previously  evaluated. 

This  change  also  removes  the  requirement 
for  Emergency  Condenser  Cooling  Water 
(ECCW)  System  ofterability  for  the  removal  of 
decay  heat  using  the  secondarj-  systems.  The 
ability  to  provide  flow  through  the  condenser 
from  the  ECCW  system  is  a  preferred  method 
for  decay  heat  removal.  However,  this  mode 
of  o{>eration  is  not  necessary  to  prevent  or 
mitigate  any  accident  previously  evaluated. . 
The  primary  success  path  for  decay  heat 
removal  following  loss  of  station  fKJwer 
events,  arid  thus  loss  of  normal  CCW  flow, 
is  the  use  of  the  turbine  driven  EFW  pump 
providing  flow  to  the  steam  generators  and 
heat  removal  via  the  main  steam  safety  relief, 
valves  to  the  atmosphere.  Analysis  has 
shown  that  sufficient  inventor)'  exists  in 
secondary  systems,  as  limited  by  Technical 
Specification  3.4.4.  to  provide  for  decay  heat 
removal. 

Therefore,  this  proposed  change  deletes  the 
requirement  for  ECCW  for  secondary  systems 
decay  heat  removal.  The  probability  or 
consequences  of  any  design  basis  accident 
are  not  increased  by  this  change.  As  such, 
this  change  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  [The  amendment  request  would  not] 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  kind  of  accident 
previously  evaluated. 

Chariges  included  within  this  amendment 
request  are  provided  to  clarify  existing 
requirements  for  operability  of  the  EFW 
System  and  remove  the  requirement  for 
ECCW  flow  through  the  condenser  for  decay 
heat  removal.  Operation  of  Oconee  units  in 
accordance  with  these  Techn  ical 
Specifications  will  not  create  any  failure 
modes  not  bounded  by  previously  evaluated 
accidents.  Previously  evaluated  accidents 
assume  an  initial  condition  of  power 
operation  for  loss  of  main  feedwater  events.' 
Providing  for  automatic  initiation  prior  to 
criticality  ensures  operation  within  the 
bounds  of  design  analysis.  Previously 
evaluated  accidents  also  assume  the  removal 
of  decay  heat,  following  loss  of  normal  CCW 
fiow,  to  be  via  the  main  steam  safety  relief 
valves  to  the  atmosphere  which  eliminates 
the  need  for  ECCW  operability. 
Consequently,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

(31  [The  amendment  request  would  not] 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  design  basis  of  the  EFW  system  is  to 
supply  feedwater  to  the  steam  generators  in 
the  event  Main  Feedwater  is  lost.  By 
providing  clarification  that  manual  initiation 
circuitry  is  operable  prior  to  exceeding  an 
RCS  temperature  of  250"'F  and  automatic 
initiation  circuitry,  due  to  low  main 
feedwater  discharge  pressure  or  low 
hydraulic  oil  pressure,  is  operable  prior  to 
criticality.  there  is  no  significant  reduction  in 
the  margin  of  safety  associated  with  this 
amendment  request.  The  ECCW  system  is 
designed  to  provide  a  means  to  remove  decay 
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heat  without  a  loss  of  secondary'  side 
inventory.  However,  analysis  has  shown  that 
sufficient  secondary  side  inventory  exist,  as 
specified  by  Technical  Specification  3.4.4.  to 
provide  for  coping  with  loss  of  station  power 
events.  Furthermore,  even  though  this 
method  of  decay  heat  removal  is  desirable, 
Oconee  PRA  (probabilistic  risk  assessment) 
studies  do  not  model  the  loss  of  ECCW  for 
accident  precursors  since  it  is  not  required 
and  margins  of  safety  are  not  reduced  if  it  is 
not  available.  Changes  included  within  this 
amendment  request  clarify  existing 
requirements  for  the  ijperability  of  secondary 
system  for  decay  heat  removal  based  on 
previously  evaluated  accidents.  As  such,  all 
margins  of  safety  are  preserved.  Therefore, 
there  will  he  no  reduction  in  any  margin  of 
'safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposi:-i>  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee: }.  Michael 
McGarry,  III,  Winston  and  Strawn,  200 
17th  Street.  NW..  Washington.  DC  20036 

Aff?C  Project  Director:  Herbert  N. 
Berkow 

Duquesne  Light  Company,  et  aL,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  June  2. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  sections    - 
3.4.6.1  and  3.4.6.2  related  to  reactor 
coolant  system  (RCS)  operational 
-leakage  and  leakage  detection 
instrumentation.  The  proposed 
amendment  would  revise  the  TSs  to  be 
in  accordance  with  the  standard  TSs  in 
NUREG-1431  in  so  far  as  the  plant- 
specific  design  wall  allow.  The  proposed 
changes  relate  to  the  limiting  conditions 
for  operation  and  the  surveillance 
requirements  for  the  four  primary 
instruments  used  to  detect  RCS  leakage. 
Changes  are  also  proposed  for  the  index 
and  definition  sections.  A  new  TS, 
section  3/4.5.4,  is  proposed  to  address 
reactor  coolant  pump  seal  injection 
flow. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
hrlow; 


1.  Does  the  change  involve  a  significant 
increase  in  the  protwbility  or  consequences 
of  an  accident  previously  evaluated? 
The  probability  of  occurrence  of  a 
previously  evaluated  accident,  i.e.,  loss  of 
coolant  accident  (LOCA),  is  not  increased 
because  the  ability  of  the  plant  operators  to 
detect  RCS  leakage  and  take  appropriate 
corrective  action  is  not  changed.  The 
proposed  change  will  continue  to  ensure  that 
diverse  means  for  detecting  extremely  small 
leaks  are  available  to  plant  operators.  In 

addition,  the  proposed  amendment  does 
not  change  the  operational  leakage  limits. 
The  seal  injection  flow  limit  is  not  affected 
by  this  proposed  change.  Due  to  these  three 
factors,  the  probability  of  occurrence  of  a 
LOCA  is  not  increased.  The  consequences  of 
an  accident  previously  evaluated  are  not 
significantly  increased  because  the  proposed 
changes  do  not  affect  the  ability  of  the 
various  safety  systems  to  perform  their 
intended  function.  The  leakage  detection 
monitors  do  not  initiate  any  automatic 
function  to  mitigate  the  consequences  of  a 
LOCA.  They  provide  an  early  indication  of 
RCS  leakage.  The  operational  leakage  limits 
are  not  affected  by  this  proposed  change  and 
they  do  not  initiate  any  automatic  function 
to  mitigate  the  consequences  of  a  LOCA.  The 
propwsed  change  to  the  seal  injection  flow 
requirement  will  continue  to  ensure  that 
ECCS  flow  will  be  as  assu-med  in  the  accident 
analyses. 

Therefore,  based  on  the  continued  ability 
of  the  leakage  detection  monitors  and 
independent  monitoring  capabilities  to  detect 
extremely  small  leaks,  the  fact  that  this 
propo.sed  amendment  does  not  change  the 
operational  leakage  limits,  the  seal  injection 
flow  limit  is  not  affected  by  this  proposed 
change,  and  that  the  proposed  changes  do  not 
affect  the  ability  of  the  various  safety  systems 
to  perform  their  intended  functions,  this 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
_  consequences  of  an  accident  previously 
evaluated.2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  amendment  does  not  change 
the  plant  configuration  in  a  way  which 
introduces  a  new  potential  hazard  to  the 
plant.  Since  design  requirement(s)  continue 
to  be  met  and  the  integrity  of  the  RCS 
pressure  boundary  is  not  challenged,  no  new 
failure  mode  has  been  created.  As  a  result,  an 
accident  which  is  different  than  any  already 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  will  not  be  created 
due  to  this  change. 

Therefore,  the  proposed  change  does  not 
crwate  the  possibility  of  a  new  or  different 
kind  of  accident  trom  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety 
since  the  operational  leakage  limits  will  not 
be  affected.  Continued  plant  operation  will 
not  be  permitted  if  operational  leakage 
exceeds  the  current  technical  specification 
limits.  The  operational  leakage  limits 
establish  limits  which  ensure  that  any  RCS 


leakage  does  not  compromise  safety.  The 
protection  of  the  RCS  pressure  boundary 
from  degradation  and  the  core  form  ifroml 
inadequate  cooling,  in  addition  to  preventing 
the  accident  analyses  radiation  release 
assumptions  from  being  exceeded,  is  the 
main  purpose  of  the  operational  leakage 
limits.  The  ability  to  detect  and  quantify 
operational  leakage  allows  plant  operators  to 
perform  actions  to  place  the  plant  in  a  safe     ■ 
condition  when  leakage  rate  indicates 
possible  RCS  pressure  boundary  degradation. 
The  proposed  change  will  continue  to  ensure 
that  diverse  measurement  means  are 
available  to  provide  the  plant  operators  with 
an  early  indication  of  extremely  small  RCS 
leakage.  Therefore,  (the  change  is)  allowing 
action  to  be  taken  to  place  the  plant  in  a  safe 
condition  when  RCS  leakage  indicates 
possible  RCS  pressure  boundary  leakage. 

The  proposed  addition  of  the  separate  seal 
injection  specification  will  not  change  the 
flow  limit  on  seal  injection.  The  new 
specification  will  continue  to  ensure  that  sial 
injection  flow  is  limited.  This  will  ensure 
that  sufficient  flow  to  the  reactor  core  is 
provided  during  accident  conditions.  Thf 
proposed  elimination  of  the  Mode  4 
applicability,  for  seal  injection  flow 
specification,  will  not  involve  a  signifitani 
reduction  in  the  margin  of  safety  since  high 
seal  injection  flow  is  less  critical  as  a  result 
of  the  lower  initial  RCS  pressiore  and  decay 
heat  removal  requirements  in  Mode  4. 

Therefore,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw, 
Fittman.  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NRC  Project  Director:  Walter  R.  Butler 

Entergy  Operations  Inc,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  reauest:  June  6, 
1994 

Description  of  amendment  request: 
The  proposed  admendment  would 
revise  the  technical  specifications  (TSs) 
by  relocating  the  seismic  and 
meteorological  monitoring 
instrumentation  and  their  associated 
requirements  from  the  TSs  to  the 
Waterford  3  updated  final  safety 
analysis  report  and  plant  procedures 
pursuant  to  the  NRC  final  policy 
statement  on  TSs  improvements  for 
nuclear  power  reactors.  The  final  policy 


39586 


Federal  Register  /  Vol.  59,  No.  148  /  Wednesday.  August  3,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  148  /  Wednesday.  August  3.  1994  /  Notices  39587 


statement  was|  published  in  the  Federal 
Register  on  Thursday.  July  22.  1993. 

Basis  for  proposea  no  significant 
hazards  cons/denitjon  determination: 
As  required  bj  10  CFR  50.91(a),  the 
licensee  has  p|ovided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
helow: 

The  proposed  change  relocates  Seismic 
and  Meteorologicai  Monitoring 
Instrumentation  requirements  from  the  TS  to 
licensee  controlled  documents  consistent 
with  the  NRC  Policy  Statement  on  Technical 
Specification  Improvements.  Criterion  1  of 
the  Policy  Statement  indicates  that  the  TS 
should  include  installed  iastrumentation  tiiat 
is  used  to  detectL  and  indicate  in  the  control 
room,  a  significant  abooimal  degradation  of 
the  reactor  cool4nt  pressure  boundary.  This 
criterion  is  inteflded  to  ensure  that  the  TS 
control  those  instruments  specifically 
installed  to  detfit:t  excessive  reactor  coolant 
system  leakage,  t'his  criterion  is  not 
interpreted  to  include  instrumentation  used 
to  detect  precursors  to  reactor  coolant 
pressure  boundary  leakage  (e.g..  loose  parts 
monitor,  seismiq  instrumentation,  valve 
p>osition  indicators).  Combustioa  Engineering 
and  the  NRC  haie  previously  determined 
that  relocating  Seismic  and  Meteorological 
Monitoring  Instiumentation  requirements 
from  the  TS  doet  not  affect  any  material 
condition  of  the  plant  that  could  directly 
contribute  to  catising  or  mitigating  the  effiects 
of  an  accident 

Therefore,  the  proposed  change  will  not 
involve  a  signifii  :ant  increase  in  the 
probability  or  co  osequences  of  any  accident 
previously  evalu  ated. 

The  proposed  change  will  not  involve  any 
design  change  oi  modification  to  the  plant. 
The  proposed  ct  ange  will  not  alter  the 
operation  of  the  >lant  or  the  manner  in 
which  it  is  open  ted.  Any  subsequent  change 
to  the  Seismic  o^  Meteorological  Monitoring 
Instrumentation  requirements  will  undergo  a 
review  in  accordance  with  the  criteria  of  10 
CFR  50.59  to  ens  ure  that  the  change  does  not 
involve  an  um«\  iewed  safety  question. 

Therefore,  the  proposed  change  will  not 
create  the  possib  ility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  ptroposed  :hange  will  relocate  Seismic 
and  Meteorological  Monitoring 
Instrumentation  requirements  from  the  TS  to 
licensee  controlled  documents  subject  to  the 
criteria  of  10  CFt  50.59.  The  proposed 
change  will  have  no  adverse  impact  on  any 
protective  bounc  ary  or  safety  limit 

Therefore,  the  proposed  change  will  not 
involve  a  signifi«  ant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appters  that  the  three 
standards  of  idCFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  has  ids  consideration. 

Local  Public  Document  Room 
location:  Univ(  rsity  of  New  Orleans 


Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W..  Washington,  D.C.  20005-3502 

NRC  Project  Director.  William  D. 
Beckner 

Entei^gy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation. 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request:  June  22, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TSs)  to 
change  three  plant  protection  system 
(PPS)  trip  setpoints  to  be  consistent 
with  the  current  setpoint/uncertainty 
methodology  being  implemented  at 
Waterford  3.  The  change  adjusts  the 
affected  TSs  values  in  a  more 
conservative  direction. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Implementing  the  proposed  change  will 
not  affect  any  design  basis  accident  The 
revised  trip  and  actuation  setpoints  are  based 
upon  the  same  analytical  limits  that  form  the 
basis  for  the  current  trip  and  actuation 
set{K)ints.  The  design  basis  for  each  trip  and 
actuation  setpoint  was  verified  to  be 
consistent  with  the  appropriate  accident 
analyses  as  part  of  the  process  of  revising  the 
PPS  setpoint  analysis.  The  proposed  changes 
in  trip  and  actuation  setpoints  are  all  in  the 
conservative  (away  from  the  analytical  limits) 
direction.  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
previously  analyzed  accident 

Plant  operation  and  the  maimer  in  which 
the  plant  is  operated  will  not  be  altered  as 
a  result  of  implementing  the  proposed 
change  since  no  new  system  or  design  change 
is  being  implemented.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  current  safety  mnrging  of  the  affected 
trip  setpoints  and  aJlowable  values  is 
preserved  by  the  proposed  change.  This  is 
assured  by  retaining  the  current  analytical 
limit  for  the  affected  parameters.  Since  the 
analytical  limits  are  not  affected  and  the  total 
channel  uncertainty  is  increased,  the  margin 
of  safety  for  the  affected  trip  setpoints  and 
allowable  values  is  preserved.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  sta^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W..  Washington,  D.C  20005-3502 

NRC  Project  Director  William  D. 
Beckner 

Entergy  Operations  Ific,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation. 
Unit  3,  St.  Charies  Parish,  Louisiana 

Date  of  amendment  request:  June  22, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TSs)  to 
replace  the  generic  control  room  outside 
air  intake  (CROAI)  radiation  alarm/trip 
setpoint  (less  than  or  equal  to  2x 
background)  with  a  specific  setpoint 
(less  than  or  equal  to  4.09E-5).  The  new 
setpoint  is  based  on  radioactive  material 
concentrations  in  the  control  room  not 
exceeding  the  derived  air  concentrations 
(DAC)  occupational  values  listed  in  10 
CFR  Part  20,  Appendix  B,  Table  1. 
Coliunn  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  replaces  the  current 
CROAI  radiation  monitor  alarmytrip  setpoint 
of  less  than  or  equal  to  2x  background  with 
a  fixed  value  indep)endent  of  background 
radiation.  The  new  setpoint  will  continue  to 
provide  protection  to  plant  personnel  such 
that  occupational  radiation  exposure  is 
maintained  within  the  limits  of  10  CFR  20 
during  normal  plant  operation,  anticipated 
operational  occurrences  or  design  basis 
accidents. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  will  replace  the 
generic  CROAI  radiation  monitor  alarm/trip 
setpoint  with  a  setpoint  derived  from  a  site- 
sp>ecific  calculation.  The  proposed  change 
will  not  alter  the  operation  of  the  plant  or  the 
ihanner  in  which  it  is  Of)erated. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  will  replace  the 
current  CROAI  radiation  monitor  setpoint 
with  a  new  setpoint  that  will  ensure 
occupational  radiation  exposure  vnll  not 
exceed  the  DAC  limits  of  10  CFR  20.  The 
proposed  change  has  no  adverse  impact  on 
protective  boundaries,  safety  limits,  or 
margin  of  safety. 


Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  tliree 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
library,  Louisiana  Collection.  Lakefront. 
New  CDrleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  &  Stravm  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NRC  Project  Director  William  D. 
Beckner 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request:  July  19, 
1994 

Description  of  amendment  request: 
The  Ucensee  proposes  to  change  Turkey 
Point  Units  3  and  4  Technical 
Specifications  by  relocating  cycle- 
specific  parameter  limits  from  the 
Technical  Specifications  to  the  Core 
Operating  Limits  Report  (COLR). 
Presently,  the  parameter  limits  for 
Turkey  Point  Units  3  and  4  are 
calculated  using  NRC-approved 
methodologies.  These  Umits  are 
evaluated  for  every  reload  cycle  and 
may  be  revised  by  a  license  amendment 
as  appropriate,  to  reflect  changes  to 
cycle-specific  variables.The  curves  to  be 
relocated  include  (a)  TS  Figure  3.1-2. 
Rod  Bank  hisertion  Limits  versus 
Thermal  Power  curve,  and  (b)  TS  Figure 
3.2-2,  K(Z)  Normalized  FplZ)  as  a 
Function  of  Core  Height  .curve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  removal  of  cycle-specific  Rod  Bank 
Insertion  limits  and  the  K(Z)  curve  from  the 
Turkey  Point  Units  3  and  4  Technical 
Specifications  is  administrative  in  nature  and 
has  no  impact  on  the  probability  or 
consequences  of  any  Design  Bases  Event 
(DBE)  occurrences  which  was  previously 
evaluated.  The  determination  of  the  Rod 
Bank  Insertion  limits  and  K(Z)  curve  will  be 
performed  using  methodology  approved  by 
the  NRC  and  poses  no  significant  increase  in 


the  probability  or  consequences  of  any 
accident  previously  evaluated. 

The  Rod  Bank  Insertion  limits  and  K(Z) 
curve  will  be  evaluated  every  cycle  to  ensure 
proper  compliance  with  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  These 
limits  will  be  evaluated  in  accordance  with 
10  CFR  §50.59,  which  ensures  that  the  reload 
will  not  involve  an  increase  in  the 
probability  of  occurrences  or  conscnquences  of 
an  accident  previously  evaluated.  10  CFR 
§50.59  (2)  states  that  a  proposed  change 
involves  an  unreviewed  safety  question  (i)  if 
the  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  safety  analysis  report  may  be 
increased.  Consequently,  since  any  change  to 
the  reload  core  design  analysis  must  be 
evaluated  relative  to  the  more  ,'cstriclive 
evaluation  criterion  of  10  CFR  §50.59,  then 
operation  of  the  facility  in  accordance  with 
the  proposed  amendments  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Tlie  removal  of  the  Rod  Bank  Insertion 
limits  and  K(Z)  curve  from  the  Technical 
Specifications  is  administrative  in  nature  and 
has  no  impact,  nor  does  if  contribute  in  any 
way  to  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
scenarios,  failure  mechanisms  or  limiting 
single  failure  events  are  intrtxluced  as  a 
result  of  the  proposed  change. 

The  generation  of  the  Rod  Bank  Insertion 
limits  and  K(Z)  curve  will  be  performed 
using  NRC-approved  methodology  and  are 
submitted  to  the  NRC,  as  a  revision  to  the 
COLR,  to  allow  the  NRC  staff  to  trend.  The 
Technical  Specifications  will  continue  to 
require  operation  within  the  core  operating 
limits  and  appropriate  actions  will  be  taken 
if  these  limits  are  exceeded. 

10  CFR  §50.59  permits  a  licensee  to  make 
changes  in  the  facility  as  described  in  the 
safety  analysis  report  without  prior 
Commission  approval,  provided  that  the 
proposed  changes  does  not  involve  an 
unreviewed  safety  question.  10  CFR  §50.59 
(2)  states  that  a  proposed  change  involves  an 
unreviewed  safety  question  (ii)  if  a 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  any  evaluated 
previously  in  the  safety  analysis  report  may 
be  created.  Consequently,  since  any  change 
to  the  reload  core  design  analysis  must  be 
evaluated  relative  to  the  more  restrictive 
e^'aluation  criterion  of  10  CFR  §50.59.  then 
operation  of  the  facility  in  accordance  with 
the  proposed  amendments  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  is  not  affected  by  the 
removal  of  the  Rod  Bank  Insertion  limiU  and 


K(Z)  curve  from  the  Technical  Specifications. 
The  methodology  for  the  reload  core  design 
analysis  have  been  approved  by  the  NRC  and 
does  not  constitute  a  significant  reduction  in 
the  margin  of  safety. 

The  supporting  Technical  Specification 
values  are  defined  by  the  accident  analyses 
which  are  performed  to  conservatively  bound 
the  operating  conditions  defined  by  the 
Technical  Specifications.  The  development 
of  the  limits  for  future  reloads  will  continue 
to  conform  to  the  methodology  described  in 
NRC  approved  documentation.  In  addition, 
each  future  reload  will  involve  a  10  CFR 
50.59  review  to  assure  that  operation  of  the 
units  within  the  cycle  specific  limits  will  not 
involve  a  reduction  in  a  margin  of  safety.  10 
CFR  §50.59  (2)  states  that  a  proposed  change 
involves  an  unreviewed  safety  question  (iii) 
if  the  margin  of  safety  as  defined  in  the  basis 
for  any  technical  specification  is  reduced. 
Consequently,  since  any  change  to  the  reload 
core  design  analysis  must  be  evaluated 
relative  to  the  more  restrictive  evaluation 
criterion  of  10  CFR  §50.59,  then  operation  of 
the  facility  in  accordance  with  the  proposed 
amendments  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  thi.s 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer,  P.C. 
1615  L  .Street.  NW.,  Washington,  IX 
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Point  Plant  Units  3  and  4,  Dade  Counly, 
Florida 

Date  of  amendment  request:  July  19, 
1994 

Description  of  amendment  request: 
The  licensee  proposes  to  change  Turkey 
Point  Units  3  and  4  Technical 
Specifications  and  its  associated 
BASES,  which  address  the  ma.ximum 
allowed  reactor  thermal  power 
operation  with  inoperable  main  steam 
safety  valves  (MSSVs).  Westinghouse 
issued  Nuclear  Safety  Advisory  Letter 
(NSAL)  94-001  which  notified  the 
licensee  of  a  deficiency  in  the  basis  of 
the  Turkey  Point  Technical 
Specification  3/4.7.1,  which  allows  the 
plant  to  operate  at  reduced  power  levels 
with  a  specified  number  of  MSSVs 
inoperable.  This  amendment  request 
corrects  the  allowable  power  level  with 
inoperable  MSSVs. 
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The  licens  ee  also  proposed  changes  to 
the  TS  3.7.1  1  applicability  statement  to 
Indicate  thai ,  for  mode  3  only,  the 
actions  are  r  squired  when  the  Reactor 
Trip  System  breakers  are  In  the  closed 
position  and  the  Control  Rod  Drive 
System  is  cabable  of  rod  withdrawal. 

Basis  for  proposed  no  significant 
hazards  conkideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[1]  Operatiqn  of  the  bcility  in  accordance 
with  the  propl>sed  amendments  would  not 
involve  a  si^ficant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evi  iluated. 

The  profHssi  id  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Thi  i  new  power  range  neutron  flux 
high  setpoint  values  will  ensure  that  the 
secondary  sid0  steam  pressure  will  remain 
below  110  peiL:ent  of  the  design  value 
following  a  Lqss  of  lyOadTurbine  Trip  event, 
when  one  or  more  main  steam  safety  valves 
(MSSVs)  are  cjeclared  inoperable.  The 
proposed  change  will  not  impact  the 
classification  t>f  the  Loss  of  Load/Turbine 
Trip  event  as  ■  Condition  U  probability  event 
(faults  of  moderate  frequency)  per  ANSI  - 
N18.2. 1973.  Accordingly,  since  the  new 
power  range  neutron  flux  setpoints  will 
maintain  the  qapability  of  the  MSSVt  to 
perform  their  bressure  relief  function 
associated  wi^  a  Loss  of  load/Turbine  Trip 
event,  there  wf  11  be  no  effect  on  the 
probability  or  Consequences  of  an  accident 
previously  ev^uated. 

In  addition.; the  pHDposed  change  to  the 
applicability  statement  of  TS  3.7.1.1.  will  not 
effect  the  probability  or  consequences  of  an 
accident  prevj  ously  evaluated,  since  the 
proposed  plai  t  condition  with  the  reactor 
trip  breakers  c  pen  and  the  rod  control  system 
not  capable  oi  withdrawing  rods  is  an 
analyzed  safe  shutdown  condition. 

(2)  Operatic  a  of  the  facility  in  accordance 
with  the  prop*  wed  amendments  would  not 
create  the  pes  libility  of  a  new  or  different 
kind  of  accide  Qt  from  any  accident 
previously  evi  ihiated. 

The  pTO[>osi  id  changes  do  not  create  the 
possibility  of  1 1  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Thi  i  propoaed  change*  do  not 
involve  any  cl  lange  to  the  configuration  or 
method  of  op<  ration  of  any  plant  equipment, 
and  no  new  Ca  ilure  modes  have  been  defined 
for  any  plant  i  ystem  or  component  The  new 
power  range  r,  eutron  flux  high  setpoints  will 
maintain  the  (apability  of  the  MSSVs  to 
perform  their  sressure  relief  function  to 
ensure  the  secondary  side  steam  design 
pressure  is  no :  exceeded  following  a  Loss  of 
Load/Turbine  Trip  event  Tharefbre,  since 
the  function  o  f  the  MSSVs  is  unaffected  by 
the  proposed  i  :hanges,  the  possibility  of  a 
new  or  differe  at  kind  of  accident  from  any 
accident  prev:  ously  evaluated  is  not  created. 

In  addition,  the  proposed  change  to  the 
applicability  ^atement  of  TS  3.7.1.1.  will  not 
create  the  posiibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated,  since  the  projxjsed 
plant  condition  with  the  reactor  trip  breakers 
open  and  the  rod  control  system  not  capable 
of  withdrawing  rods  is  an  analyzed  safe 
shutdown  condition. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  to  the  Technical 
Sp)ecirications  (do]  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
algorithm  methodology  used  to  calculate  the 
new  power  range  neutron  flux  high  setpoints 
is  conservative  and  bounding  since  it  b 
based  on  a  number  of  inoperable  MSSVs  per 
loop:  i.e.,  if  only  one  MSSV  in  one  loop  is 
out  of  service,  the  applicable  power  range 
setpoint  would  be  the  game  as  if  one  MSSV 
in  each  loop  were  out  of  service.  Another 
conservatism  with  the  algorithm 
methodology  is  with  the  assumed  minimum 
total  steam  flow  rate  capability  of  the 
of>erable  MSSVs.  The  assumption  is  that  if 
one  or  more  MSSVs  are  inoperable  per  loop, 
the  inoperable  MSSVs  are  the  largest  capacity 
MSSVs,  regardless  of  which  capacity  MSSVs 
are  actually  inoperable.  Therefore,  since  the 
power  range  neutron  flux  setpoints 
calculated  for  the  proposed  changes  using  the 
algorithm  methodology  are  more 
conservative  and  ensure  the  secondary  side 
steam  design  pressure  is  not  exceeded 
following  a  Loss  of  Load/Turbine  Trip  event, 
this  proposed  license  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  addition,  the  proposed  cliange  to  the 
applicability  statement  of  TS  3.7.1.1.  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety,  since  the  proposed  plant 
condition  with  the  reactor  trip  breakers  open 
and  the  rod  control  system  not  capable  of 
withdrawing  rods  is  an  analyzed  safe 
shutdown  condition. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Point  Units  3  and  4  Technical 
Specifications  (TS)  by  revising 
Surveillance  Requirements  4.6.1. 1.2e. 
and  4.8.1.1.2f.,  to  delfite  the  specific 
reference  in  the  TS  of  the  American 
Society  for  Testing  and  fvlaterials 
(ASTM)  testing  standard  being  used  to 
meet  TS  testing  requirements.  The 
Emergency  Diesel  Generator  (EDG)  fuel 
oil  TS  Surveillance  Requirements  will 
be  replaced  with  a  requirement  to  test 
the  EDG  fiiel  oil  in  accordance  with  the 
Turkey  Point  Units  3  and  4  Diesel  Fuel 
Oil  Testing  Program. 

The  licensee  proposes  the  addition  of 
ACTION  statements  g.  and  h.  of  TS 
3.8.1.1  to  address  the  required  action  in 
the  event  the  diesel  fuel  oil  does  not 
meet  the  Diesel  Fuel  Oil  Testing 
Program  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  • 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  Technical 
Specifications  will  permit  the  Technical 
Specification  required  tasting  of  Emergency 
Diesel  Generator  (EDG)  hiel  oil  in  accordance 
with  the  Turkey  Point  Units  3  and  4  Diesel 
Fuel  Oil  Testing  Program.  The  proposed 
change  will  permit  FPL  to  use  more  recent 
editions  of  the  American  Society  for  Testing 
and  Materials  (ASTM)  standards  currently 
listed  in  Technical  Specification  Surveillance 
Requirements  4.8.1. 1.2e.  and  4.8.1. 1.2f  Prior 
to  changing  the  Diesel  Fuel  Oil  Testing 
Program,  the  proposed  change  will  be 
evaluated  pursuant  to  Title  10  Code  of 
Federal  Regulations  §50.59  (10  CFR  §30.59}, 
"Changes,  tests,  and  exp>eriments."  Title  10 
CFR  §50.59  permits  a  licensee  to  m'ake 
changes  in  the  procedures  as  described  in  the 
safety  analysis  report  without  prior 
Commission  approval,  provided  that  the 
proposed  changes  [do]  not  involve  an 
unreviewed  safety  question. 

Title  10  CFR  §50.59(a)(2)  states  that  a 
proposed  change  involves  an  unreviewed 
safety  question  (i)  if  the  prot>ability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  safety  analysis  report  may  be  increased. 
Consequently,  since  any  change  to  the  Diesel 
Fuel  Oil  Testing  Program,  including  the 
ASTM  standard  or  ASTM  edition  standard  to 
be  used  to  evaluate  EIX>  fuel  oil 
acceptability,  the  change  must  be  evaluated 
relative  to  the  more  restrictive  evaluation 
criterion  of  10  CFR  §50.59,  then  operation  of 
the  focihty  in  accordance  with  the  proposed 
amendments  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  The  EDG 
fuel  oil  TS  Surveillance  Requirements  will  be 


replaced  with  a  requirement  to  test  the  EDG 
fuel  oil  in  accordance  with  the  Turkey  Point 
Units  3  and  4  Diesel  Fuel  Oil  Testing 
Program. 

ACTION  statement  g.  of  TS  3.8.1.1  is  added 
to  address  the  required  action  in  the  event 
the  new  fuel  oil  properties  do  not  meet  the 
Diesel  Fuel  Oil  Testing  Program  limits.  A 
failure  to  meet  the  API  gravity,  kinematic 
viscosity,  flash  point  or  clarity  limits  is  cause 
for  rejecting  the  new  fuel  oil  prior  to  the 
addition  to  the  Diesel  Fuel  Oil  Storage  Tar.ks, 
but  does  not  represent  a  failure  to  meet  the 
Limiting  Condition  for  Operation  (LCO)  of  TS 
3.8.1.1,  since  the  new  fuel  oil  has  not  been 
added  to  the  storage  tanks.  Provided  these 
new  fuel  oil  properties  are  met  subsequent  to 
the  addition  of  the  new  fuel  oil  to  the  storage 
tanks,  30  days  is  provided  to  complete  the 
analyses  of  the  other  fuel  oil  properties 
specified  in  Table  1  of  ASTM-D975-81, 
except  sulfur  which  may  be  performed  in 
accordance  with  ASTM-Dl  552-79  or  ASTM- 
D2622-82.  In  the  event  the  other  new  fuel  oil 
properties  specified  in  Table  1  of  ASTM- 
D975-81  are  not  met,  ACTION  statement  g.  of 
TS  3.8.1.1  provides  an  additional  30  days  to 
meet  the  Diesel  Fuel  Oil  Testing  Program 
limits.  This  additional  30  day  period  is    - 
acceptable  because  the  fuel  oil  properties  of . 
interest,  even  if  they  are  not  within  limits, 
would  not  have  an  immediate  effect  on  EDG 
operation. 

ACTION  statement  h.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in  the 
event  the  stored  fuel  oil  total  particulates 
does  not  meet  the  Diesel  Fuel  Oil  Testing 
Program  limits.  Fuel  oil  degradation  during 
long  term  storage  shows  up  as  an  increase  in 
particulate,  due  mostly  to  oxidation.  The 
presence  of  particulate  does  not  mean  the 
fuel  oil  will  not  bum  properly  in  a  diesel 
engine.  The  frequency  for  performing 
surveillance  on  stored  fuel  oil  is  based  on 
stored  fuel  oil  degradation  trends  which 
indicate  that  particulate  concentration  is 
unlikely  to  change  significantly  between 
surveillances. 

Prior  to  changing  the  Turkey  Point  Units  3 
and  4  Diesel  Fuel  Oil  Testing  Program,  FPL 
will  need  to  determine  if  the  proposed 
program  change  is  at  least  as,  if  not  more, 
effective,  in  detecting  unsatisfactory  fiiel  oil. 
The  EDGs  will  thus  continue  to  function  as 
designed  and  the  probability  or  consequences 
of  previously  evaluated  accidents  will  be 
unaffected. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fitim  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  Technical 
Specifications  will  permit  the  Technical 
Specification  required  testing  of  Emergency 
Diesel  Generator  fuel  oil  using  more  recent 
editions  of  the  American  Society  for  Testing 
and  Materials  standards  listed  in  Technical 
Specification  Surveillance  Requirements 
4.8.1. 1.2e.  and  4.8.1. 1.2f  Prior  to  changing 
the  edition  of  the  previously  approved  ASTM 
standard  being  used  to  evaluate  the  EDG  fuel 
oil,  the  proposed  edition  standard  will  be 
evaluated  pursuant  to  10  CFR  §50.59, 
"Changes,  tests,  and  experiments."  Title  10 
Cl-'R  §50.59  permits  a  licensee  to  make 


changes  in  the  procedures  as  described  in  the 
safety  analysis  report  without  prior 
Commission  approval,  provided  that  the 
propos€?d  changes  does  not  involve  an 
unreviewed  safety  question.  Title  10  CFR 
§50.59(a)(2)  states  that  a  proposed  change 
involves  an  unreviewed  safety  question  (ii)  if 
a  possibility  for  an  accident  or  malfunction 
of  a  different  type  than  any  evaluated 
previously  in  ihe  safety  analysis  report  may 
he  created.  Consequently,  since  any  change 
to  the  edition  of  the  ASTM  standard  to  be 
used  to  evaluate  EDG  fuel  oil  acceptability 
must  be  evaluated  relative  to  the  more 
restrictive  evaluation  criterion  of  10  CFR 
§50.59,  then  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
previously  evaluated. 

ACTION  statement  g.  of  TS  3.8.1.1  is  added 
to  address  the  required  action  in  the  event 
the  new  fijel  oil  properties  do  not  meet  the 
Diesel  Fuel  Oil  Testing  Program  limits.  A 
failure  to  meet  the  API  gravity,  kinematic 
viscosity,  flash  point  or  clarity  limits  is  cause 
for  rejecting  the  new  fuel  oil  prior  to  the 
addition  to  the  Diesel  Fuel  Oil  Storage  Tanks, 
but  does  not  represent  a  failure  to  meet  the 
Limiting  Condition  for  Operation  (LCO)  of  TS 
3.8.1.1,  since  the  new  fuel  oil  has  not  been 
added  to  the  storage  tanks.  Provided  these 
new  fuel  oil  properties  are  met  subsequent  to 
the  addition  of  the  new  fuel  oil  to  the  storage 
tanks.  30  days  is  provided  to  complete  the 
analyses  of  the  other  fuel  oil  properties 
specified  in  Table  1  of  ASTM-D975-81. 
except  sulfur  which  may  he  performed  in 
accordance  with  ASTM-D1552-79  or  ASTM- 
D2622-82.  In  tfie  event  the  other  new  fuel  oil 
properties  specified  in  Table  1  of  .^STM- 
D975-81  are  not  met,  ACTION  statement  g  of 
TS  3.8.1.1  provides  an  additional  30  days  to 
meet  the  Diesel  Fuel  Oil  Testing  Program 
limits.  This  additional  30  day  period  is 
acceptable  because  the  fuel  oil  properties  of 
interest,  even  if  they  are  not  within  limits. 
would  not  have  an  immediate  effect  on  EDG 
ope,-ation. 

ACTION  statement  h.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in  the 
event  the  stored  fiiel  oil  total  particulates  Idoj 
not  meet  the  Diesel  Fuel  Oil  Testing  Program 
limits.  Fuel  oil  degradation  during  long  term 
storage  shows  up  as  an  increase  in 
particulate,  due  mostly  to  oxidation.  The 
presence  of  particulate  does  not  mean  the 
fuel  oil  will  not  bum  properly  in  a  diesel 
engine.  The  frequency  for  performing 
surveillance  on  stored  fuel  oil  is  based  on 
stored  fuel  oil  degradation  trends  which 
indicate  that  particulate  concentration  is 
unlikely  to  change  significantly  between 
surveillances. 

Prior  to  changing  the  Turkey  Point  Units  3 
and  4  Diesel  Fuel  Oil  Testing  Program,  FPL 
will  need  to  determine  if  the  proposed 
program  change  is  at  least  as,  if  not  more, 
effective,  in  detecting  unsatisfactory  fuel  oil. 
Since  the  proposed  changes  do  not  involve 
a  change  in  the  design  of  any  plant  system 
or  component,  and  since  the  proposed 
changes  will  need  to  evaluate  the  effect  of 
any  ASTM  standard  edition  change  on  the 
level  of  EDG  reliability,  the  change  proposed 
will  not  create  the  possibility  of  a  new  or 


different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safely. 

The  proposed  changes  to  the  Technical 
Specifications  will  permit  the  Technical 
Specification  required  testing  of  Emergency 
Diesel  Generator  (EDG)  fuel  oil  using  more 
ret  ent  editions  of  the  American  Society  for 
Testing  and  Materials  (ASTM)  standards 
listed  in  Technical  Specification  Surveillance 
Requirements  4.8. 1.1.2e.  and  4.8.1. 1.2f  Prior 
to  changing  the  edition  of  the  previously 
approved  ASTM  standard  tieing  used  to 
evaluate  the  EDG  fuel  oil,  the  proposed 
edition  standard  will  be  evaluated  pursuant 
to  10  CFR  §50.59,  "Changes,  tests,  and 
experiments."  Title  10  CFR  §50.59  permits  a 
licensee  to  make  changes  in  the  procedures 
as  described  in  the  safety  analysis  report 
without  prior  Commission  approval, 
provided  that  the  proposed  changes  |do)  not 
involve  an  unreviewed  safety  question.  Title 
10  CFR  §50.59(a)(2)  states  that  a  proposed 
change  involves  an  unreviewed  safety 
question  (iii)  if  the  margin  of  safety  as 
defined  in  the  basis  for  any  technical 
specification  is  reduced.  Consequently,  since 
any  change  to  the  edition  of  the  ASTM 
standard  to  be  used  to  evaluate  EDG  fuel  oil 
acceptability  must  be  evaluated  relative  to 
the  more  restrictive  evaluation  criterion  of  10 
CFR  §50.59,  then  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

ACTION  statement  g.  of  TS  3.8.1  1  is  added 
to  address  the  required  action  in  the  event 
the  new  fuel  oil  properties  do  not  meet  the 
Diesel  Fuel  Oil  Testing  Program  limits.  A 
failure  to  meet  the  API  gravity,  kinematic 
viscosity,  flash  point  or  clarity  limits  is  cause 
for  rejecting  the  new  fuel  oil  prior  to  the 
addition  to  the  Diesel  Fuei  Oil  Storage  Tanks, 
but  does  not  represent  a  failure  to  meet  the 
Limiting  Condition  for  Operation  (LCO)  of  TS 
3.8.1.1,  since  the  new  fuel  oil  has  r.ot  been 
added  to  the  storage  tanks.  Provided  these 
new  fuel  oil  properties  are  met  subsequent  to 
the  addition  of  the  new  fuel  oil  to  the  storage 
tanks,  30  days  is  provided  to  complete  the 
analyses  of  the  other  fuel  oil  properties 
specified  in  Table  1  of  ASTM-D975-81, 
e.xcept  sulfur  which  may  be  performed  in 
accordance  with  ASTM-D1552-79  or  ASTM- 
D2622-82.  In  the  event  the  other  new  fuel  oil 
properties  specified  in  Table  1  of  ASTM- 
D975-81  are  not  met,  ACTION  statement  g.  of 
TS  3.8.1.1  provides  an  additional  30  days  to 
meet  the  Diesel  Fuel  Oil  Testing  Program 
limits.  This  additional  30  day  period  is 
acceptable  because  the  fuel  oil  properties  of 
interest,  even  if  they  are  not  within  limits, 
would  not  have  an  immediate  effect  on  EDG 
operation. 

ACnO.V  statement  h.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in  the 
event  the  stored  fuel  oil  total  particulates  [do) 
not  meet  the  Diesel  Fuel  Oil  Testing  Program 
limits.  Fuel  oil  degradation  during  long  term 
storage  shows  up  as  an  increase  in 
p>articulate,  due  mostly  to  oxidation.  The 
presence  of  particulate  does  not  mean  the 
fuel  oil  will  not  bum  properly  in  a  diesel 
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engine.  The  freqi  ency  for  perfonning 
surveillance  on  s  tored  fuel  oil  is  based  on 
stored  fuel  oil  de  ^dation  trends  which 
indicate  that  pari  iculate  concentration  is 
unlikely  to  chanj  e  significantly  between 
surveillances. 

Prior  to  changi  ig  the  Turkey  Point  Units  3 
and  4  Diesel  Fue  Oil  Testing  Program,  FPI. 
will  need  to  deteinine  if  the  proposed 
program  change  i  s  at  least  as,  if  not  more, 
effective,  in  detei  ting  unsatisfactory  fuel  oil. 
Since  the  propos  id  changes  will  require  a 
safety  evaluation  to  assure  that  the  reliability 
of  the  EOCs  usin; ;  fuel  oil  tested  in 
accordance  with  iie  different  ASTM 
standard  edition  naintains  the  current 
margin  of  safety,  the  profxjsed  changes  do 
nut  involve  a  red  jction  in  a  margin  of  safety. 

The  NRC  sta'  f  has  reviewrd  the 
licensee's  analj  sis  and,  based  on  this 
review,  it  appe;  irs  that  the  three 
standards  of  50  92(c)  are 
satisfied.There  ore,  the  NRC  staff 
proposes  to  del  srmine  that  the 
amendment  wi  uest  involves  nu 
significant  hazi  rds  consideration. 

Local  Public  Jocument  Room 
location:  Floric  a  International 
University,  Uni  versity  Park.  Miami. 
Florida  33199 

Attorney  for  icensee:  Harold  F.  Reis. 
Esquire,  Newm  m  and  Hcltzer,  P.C, 
1615  L  Street.  MW.,  Washington.  DC 
20036 

NRC  Project  IJKCtot:  Victor  M. 
McCree,  Acting 

Georgia  Power  Company,  Oglethorpe 
Power  Corpora  tion.  Municipal  Electric 
Authority  of  G<  or;gia.  City  of  Dalton, 
Georgia.  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Eleitric  Generating  Plant, 
Units  1  and  2, 1  turke  County,  Georgia 

Fkite  of  amen  dment  request:  April  28. 
1»)94 

Description  c  ^  umendnient  raque^t: 
The  proposed  a  me.adments  would 
revise  Technic£  1  Specification  (TS)  3/ 
4.8.1.1.  "AC  vSo  irces  Operating,"  and 
the  associated  '  S  Bases  for 
demonstrating  he  operability  of  the 
diesel  generato;  s  (DCs),  based  upon 
three  NRC  guid  /lines: 

A.  Generic  L(  tier  (GL)  93-05.  "Lirio- 
Item  Technical  Specifications 
Improvements  I  o  Reduce  Surveillance 
Requirements  f  ir  Testing  During  Power 
Operation." 

1  Delete  fro.'i  i  TS  action  statement  a 
the  requiremen  to  test  the  DGs  in  the 
event  of  an  ino  lerable  offsite  circuit. 

2.  Eliminate   rom  TS  action  statement 
h  the  need  to  tc  ;t  the  operable  DC  if  the 
other  DG  becan  e  inoperable  due  t';  an 
inoperable  sup  lort  system  or  an 
independently  estable  component  in 
addition  to  the  existing  provision 
excluding  prep  anned  preventive 
maintenance  or  testmg.  Furthermore, 
ifthe  operable  [  G  must  be  tested,  it 
would  be  testec  within  R  hours  (rathrr 


than  24  hours)  imless  the  absence  of  any 
potential  common  mode  failure  for  the 
remaining  DG  is  demonstrated. 

3.  Also  eliminate  from  TS  action 
statement  c  the  need  to  test  the  operable 
DG  ifthe  other  DG  became  inoperable 
due  to  an  inoperable  support  system  or 
an  independently  testable  component  in 
addition  to  the  existing  provision 
excluding  preplanned  preventive 
maintenance  or  testing.  In  addition,  the 
operable  DG  would  not  have  to  be  tested 
if  the  absence  of  any  potential  common 
mode  failure  for  the  remaining  DG  is 
demonstrated.  A  reference  to  TS  action 
statement  a  would  be  deleted  because  of 
the  proposed  change  to  TS  action 
statement  a  d(?scribed  above. 

4.  Eliminate  from  TS  action  statement 
e  the  need  to  test  the  DGs  when  two 
offsite  circuits  are  inoperable. 

5.  Revise  TS  4.8.1. 1.2.g.2  to  allow  tho 
DG  to  be  gradually  loaded,  as  opposed 
to  a  fast  loading  of  60  seconds  or  less 
to  an  indicated  value  of  6100-7000  kw. 
This  change  would  extend  gradual 
loading  of  DGs  (that  GL  93-05 
recommends  for  routine  monthly 
surveillance)  to  the  6-month 
surveillance. 

B.  Regulatory  Guide  (RG)  1.9, 
Revision  3,  "Selection,  Design. 
Qualification,  and  Testing  of  Emergency 
Diesel  Generator  Units  Used  as  Class  IE 
Onsite  Electric  Power  Systems  at 
Nuclear  Power  Plants,"  (insofar  as  this 
guide  relates  to  reducing  DG  stress  and 
wear  due  to  testing  and  the  elimination 
of  certain  reporting  requirements). 

1.  Licorporate  into  TS  4.8.1.1.2.a.4  the 
provision  to  perform  routine  monthly 
testing  by  gradually  accelerating  the  DG 
to  operating  speed,  rather  than  requiring 
the  DG  to  attain  rated  voltage  and 
frequency  within  11.4  seconds.  As  a 
direct  result  of  this  proposed  change,  TS 
action  statements  b.  c,  and  f  would  be 
revised  to  reference  TS  4.8.1.1.2.g.l 
instead  of  TS  4.8.1.1.2.3.4  in  the  event 
that  an  operable  DG  must  be  tested 
when  the  other  DG  is  inoperable.  This 
has  the  effect  of  requiring  the  operable 
DG  to  be  fast-started  for  testing  pursuant 
to  the  action  statement. 

2.  In  TS  4.8.1.1.2.h.7.  separate  the  24- 
hour  endurance  nm  from  the  hot  restart 
test.  As  a  result,  create  new  TS 
4.8.1.1.2.h.8  to  require  the  hot  restart 
test.  The  DG  would  be  operated  for  a 
minimum  of  2  hours  at  a  load  of  6800- 
7000  kw.  and  the  DG  would  be  shut 
down.  Within  5  minutes  of  shutdown, 
the  DG  would  be  restarted  and  required 
to  attain  rated  voltage  and  frequency 
within  11.4  seconds.  Delete  existing  TS 
footnote  II  (which  provides  for 
reperforming  the  hot  restart  test  without 
repeating  the  24-hour  endurance  test) 
which  is  no  longer  required.  Renumber 


existing  TSs  4.8.1. 1.2.h.8,  .9,  .10,  .11, 
and  .12  to  accommodate  the  addition  lA 
new  TS  4.8.1. 1.2.h.8. 

3.  Delete  TS  4.8.1.1.3,  "Reports.  " 
(This,is  also  in  accordance  with  the 
Improved  Technical  Specifications, 
Revision  0,  dated  September  28.  1«)9:'). 

4.  In  TS  4.8.1.2.  "A.  C.  Sources 
Shutdown."  delete  the  reference  to 
deleted  TS  4.8.1.1.3. 

C.  NUMARC  87-00.  Revision  1 . 
"Guidelines  and  Technical  Bases  for 
NUMARC  Initiatives  Addressing  Station 
Blackout  at  Light  Water  Reactors." 
(insofar  as  it  relates  to  the  test  frequency 
for  a  problem  DG).  Specifically.  TS 
Table  4.8-1.  "Diesel  Generator  Test 
Schedule."  would  be  revised  to 
incorporate  the  test  schedule  of  Section 
D.2.4.4  of  Appendix  D  to  NUMARC  87- 
00,  Revision  1 .  Under  the  proposed 
schedule,  testing  pursuant  to  TS 
4. 8.1. 1.2. a  would  be  conducted  monthly 
provided  the  number  of  valid  failures  iu 
the  last  25  demands  for  a  given  DG  is 
no  more  than  3.  If  the  number  of  valid 
failures  is  4  or  more,  testing  would  bo 
conducted  at  least  once  per  7  days  (but 
at  intervals  of  no  less  than  24  hours) 
until  7  consecutive  failure-free  starts 
from  standby  conditions  and  load-run 
demands  have  been  performed.  Note 
that  both  NUMARC  87-00.  Revision  1. 
and  RG  1.9,  Revision  3,  use  and  define 
the  terms  "start  demand,  start  failure, 
load-run  demand,  and  load-run  failure" 
rather  than  tlie  old  RG  1.108 
terminology  of  valid  tests.  In  fact. 
Section  D.2.4.4  of  Appendix  D  to 
NUMARC  87-00  refers  to  the  last  25 
"demands"  rather  than  tests.  Therefore', 
the  proposed  change  to  TS  Table  4.8-1 
would  count  valid  failures  in  terms  of 
demands  rather  than  valid  tests.  The 
criteria  for  determining  the  number  of 
valid  failures  and  demands  would  be  in 
accordance  with  RG  1.9,  Revision  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  n 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  affect  the 
required  actions  in  response  to  inoperable 
offsite  and  onsite  ac  sources,  surveillance 
requirements  for  the  emergency  diesel 
generators,  and  reporting  requirypients  for 
diesel  generator  failures.  The  proposed 
changes  are  based  on  the  recommendations 
of  Regulatory  Guide  1.9,  Revision  3, 
NUMARC  87-00,  Revision  1,  and  Generic 
Letter  93-05.  They  are  expected  to  result  in 
improvements  in  diesel  generator  testing  and 
failure  reporting  and  reduce  diesel  generator 
aging  due  to  excessive  testing.  As  such,  the 


proposed  changes  should  result  in  improved 
diesel  generator  reliability,  thereby  providing 
additional  assurance  that  the  diesel 
generators  will  he  capable  of  performing  their 
safety  function.  Therefore,  the  proposed 
changes  will  not  significantly  increase  the 
prot>ability  or  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  affect  the 
action  and  surveillance  requirements  for  the 
onstte  and  offsite  ac  sources.  Accordingly, 
the  propKised  changes  do  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment,  and  no 
new  failure  modes  have  been  defined  for  any 
plant  system  or  component  nor  has  any  new 
limiting  failure  been  identified  as  a  result  of 
the  proposed  changes.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  prof)osed  changes  are  based  on  existing 
regulatory  guidance.  Under  the  proposed 
changes,  the  emergency  diesel  generators  will 
remain  capable  of  performing  their  safety 
function,  and  the  effects  of  aging  on  the 
diesel  generators  will  he  reduced  by 
eliminating  unnecessary  testing.  Therefore, 
the  proposed  clianges  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  Coujity  Public  Library. 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Esquire,  Troutman  Sanders, 
Nations  Bank  Plaza,  Suite  5200, 600 
Peachtree  Street,  NE..  Atlanta,  Georgia 
30308-2210. 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMI-2),  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  October 
9, 1991. 

Description  of  amendment  request: 
Facility  Operating  License  No.  DPR-73, 
a  possession  only  license  for  the  TMI- 
2  facility,  held  by  General  Public 
Utilities  Nuclear  Corporation  (GPU 
Nuclear),  expires  November  4,  2009. 
The  proposed  amendment  would  extend 
the  expiration  date  of 

Facility  Operating  License  No.  DPR-73 
for  TMI-2  to  April  19, 2014.  No  other 
changes  to  the  Ucense  or  the  Technical 
Specifications  are  proposed. 


The  TMI-2  facility  is  currently  in  long 
term  storage.  GPU  Nuclear,  the  licensee, 
has  named  this  storage  period  Post 
Defueling  Monitored  Storage  or  PDMS. 
The  licensee  plans  to  maintain  TMI-2  in 
PDMS  unUl  Three  Mile  Island  Nuclear 
Station  Unit  No.  1  (TMI-l)  permanently 
ceases  operation,  at  which  time  both 
TMI-l  and  TMI-2  will  be 
decommissioned  simultaneously.  The 
TMI-l  Operating  License  expires  on 
April  19,  2014. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

10  CFR  50.92  provides  the  criteria  which 
the  Commission  uses  to  {jerforra  a  No 
Significant  Hazards  Consideration.  10  CFR 
50.92  states  that  an  amendment  to  a  facility 
license  involves  No  Significant  Hazards  if 
operation  of  the  facility  in  accordance  with 
the  profKJsed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2.  Create  the  (>ossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  modification  of  the 
expiration  date  of  the  TMI-2  License  does  not 
involve  any  physical  changes  to  the  facility. 
All  that  is  involved  is  an  extension  of  the 
time  TMl-2  would  be  in  a  monitored  storage 
condition.  Based  on  this,  GPU  Nuclear 
concludes  that  the  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Accident  evaluations 
for  PDMS  are  provided  in  the  PDMS  Safety 
Analysis  Report  (SAR)  and  the  PDMS  Final 
Programmatic  Enviromnental  Impact 
Statement,  Supplement  3  (PEIS)  dated 
August  1989.  These  documents  evaluated 
monitored  storage  of  TMI-2  for  extended 
periods  of  time  and  provide  for  surveillances 
to  ensure  monitored  storage  conditions  are 
appropriately  maintained.  The  PDMS  PEIS 
specifically  evaluated  monitored  storage 
until  2014.  No  evaluated  accident  has  a 
probability  or  consequence  that  are  increased 
significantly  during  the  period  2009  to  2014 
over  the  period  before  2009.  Therefore,  it  can 
be  concluded  that  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  p>ossibility  of  » new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  As  previously  stated, 
the  act  of  modifying  the  expiration  date  of 
the  TMI-2  License  does  not  involve  any 
physical  changes  to  the  facility  and  therefore, 
the  possibiUty  of  a  new  or  different  kind  of 
accident  is  not  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  during  PDMS.  The 
surveillances  identified  in  the  PDMS  SAR 
will  he  performed  to  ensure  that  the  facility 
is  maintained  in  the  condition  defined  by  the 


SAR.  These  conditions  and  surveillances  will 
continue  to  apply  during  the  extended 
license.  Therefore,  there  will  not  be  a 
reduction  In  the  mai^gin  of  safety. 

Based  on  the  above  analysis,  it  is 
concluded  that  the  proposed  changes  involve 
No  Significant  Hazards  Consideration  as 
defined  by  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three " 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601  Harrisburg, 
Pennsylvania  17105 

Attorney /or //ce/isee;  Ernest  L.  Blake. 
Ir.,Esquire,  Shaw,  Pittman,  Potts  &    • 
Trowbridge,  2300  N  Street,  NW, 
Washington,  D.C.  20037 

NRC  Project  Director:  Seymour  H. 
Weiss 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  request:  June  30, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  clarify 
the  requirement  for  the  audit  of 
conformance  to  Technical 
Specifications,  delete  the  requirement 
for  Safety  Committee  oversight  of  the 
Emergency  Plan  and  Security  Plan  and 
allow  designation  by  the  Plant 
Superintendent  signature  authority  for 
procedure  approval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

)The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  No  physical  changes 
will  result  from  this  amendment.  These 
changes  revise  audit  requirements  and 
procedure  approval  requirements.  The 
subject  audits  will  still  he  performed  to 
provide  assurance  of  conformance  to  the 
requirements,  and  the  procedures  will  still 
receive  adequate  technical  reviews  by  the 
cognizant  departments  while  relieving  the 
Plant  Superintendent-Nuclear  of  the 
administrative  burden  of  signing  each 
procedure  revision. 

2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  physical  changes 
will  result  from  this  amendment.  These 
changes  revise  audit  requirements  and 
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procedure  appioval  requirements.  The 
subject  audits  will  still  be  performed  to 
provide  assurance  of  conformance  to  the 
requirements,  and  the  procedures  will  still 
receive  adequate  techpical  reviews  by  the 
cognizant  departments  while  relieving  the 
Plant  Superinttndent-Nuclear  of  the 
administrative  burden  of  signing  each 
procedure  reviiion. 

3)  The  proposed  amendment  does  not 
involve  a  signiccant  reduction  in  a  margin  of 
safety.  No  phy^cal  changes  will  result  from 
this  amendment.  These  changes  revise  audit 
requirements  afid  procedure  approval 
requirements.  1  he  subject  audits  will  still  be 
performed  to  pi  ovide  assurance  of 
conformance  tc  the  requirements,  and  the 
procedures  wil  still  receive  adequate 
technical  revic  >rs  by  the  cognizant 
departments  w  lile  relieving  the  Plant 
Su{>erintendenl  -Nuclear  of  the  administrative 
burden  of  signifig  each  procedure  revision. 

The  NRC  stiff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  1 0  CFR  50.92(c)  are 
satisfied.  The  ■efore,  the  NRC  staff 
proposes  to  dutermine  that  the 
amendment  r  iquest  involves  no 
significant  ha  sards  consideration. 

Local  Publi :  Document  Room 
location:  Cedi  i  Rapids  Public  Library. 
500  First  Strei  it,  S.E..  Cedar  Rapids, 
Iowa  52401 

Attorney  fo  •  licensee:  Jack  Newrman. 
Esquire.  Kath  een  H.  Shea.  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
N\V.,  Washington,  DC  20036 

NRC  Projea  Director  John  N.  Hannon 

lES  Utilities  Ihc,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  ofame  ndment  request:  June  30. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
Operability  R<  quirements.  Limiting 
Conditions  foi  Operations  (LCO)  and. 
Surveillance  I  equirements  for  the 
Control  Build  ng  Chillers. 

Basis  for  pr  \posed  no  significant 
hazards  consi  ieration  determination: 
As  required  b] '  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sig  iiificant  hazards 
consideration  which  is  presented 
below: 

1)  The  propoi  ed  amendment  will  not 
involve  a  signifi  cant  increase  in  the 
probability  or  c(  insequences  of  an  accident 
previously  evali  lated  because  the  requested 
revisions  do  nol  affect  any  FSAR  analysis 
involving  these  systems. 

The  proposed  revision  only  adds 
LIMITING  CON  )ITIONS  for  OPERATION 
(LCO)  and  Survi  lillance  Requirements  (SR) 
for  the  Control  I  uilding  Chillers.  These 
additions  will  p  X)vide  assurance  that  the 
affected  systems  will  be  OPERABLE  when 
required. 

2]  The  propos  Mi  amendment  will  not 
create  the  possil  ility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated  because  there  is  no 
equipment  or  design  change  associated  with 
this  change.  The  proposed  amendment  only 
adds  LCOs  and  SRs  for  the  Control  Building 
Chillers. 

3)  The  proposed  amendment  will  not 
involve  any  reduction  in  a  margin  of  safety. 
The  safety  function  of  the  Control  Building 
Chillers  is  to  remove  the  design  basis  heat 
load  under  all  normal  and  emergency 
conditions.  The  addition  of  LCOs  and  SRs  for 
the  Control  Building  Chillers  ensures  they 
will  be  OPERABLE  when  required. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Librarj'. 
500  First  Street.  S.E.,  Cedar  Rapids, 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman. 
Esquire.  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street. 
N\V.,  Washington.  DC  20036 

NRC  Project  Director:  John  N.  Hannon 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  request:  June  30. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  surveillance  testing  of  the 
Emergency  Service  Water  (ESW)  system 
by  deleting  the  flow  rate  test  and  the 
requirement  to  test  the  pumps  each 
week  when  river  water  temperature 
exceeds  B0°F  and  by  adding  a 
surveillance  regarding  the  Cedar  River 
(Ultimate  Heat  Sink)  water  temperature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  proposed  amendment  does  not 
involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  No  physical  changes 
will  result  from  this  amendment  The  ESW 
system  will  still  maintain  its  ability  to 
support  various  safety  related  equipment 
which  is  designed  to  mitigate  the 
consequences  of  certain  accidents  and 
transients.  These  safety  related  systems  play 
no  part  in  the  probability  of  these  accidents 
or  transients  occurring.  Since  the  ESW 
system  will  continue  to  fully  support  the 
cooling  requirements  of  the  safety  related 
equipment  which  mitigate  the  consequences 
of  certain  accidents  and  transients,  this 
amendment  will  not  affect  the  consequences 
of  these  accidents  and  transients.  The  re- 


analysis  of  the  component  heat  loads 
assumed  worst  case  conditions  and  involved 
conservative  assumptions.  Our  continuing 
program  for  monitoring  heat  exchanger 
performance,  which  was  established  in 
response  to  Generic  Letter  89-13,  "Service 
Water  System  Problems  Affecting  Safety- 
Related  Equipment,"  will  continue  to  verify 
that  the  individual  components  are  capable 
of  performing  their  design  function. 
Therefore,  the  proposed  amendment  does  nol 
involve  a  change  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  safety  function  of  the  ESW 
system  is  unchanged.  The  revised  flow 
requirements  for  the  system  have  been 
established  using  conservative  assumptions 
and  worst  case  heat  loads  and  are 
appropriately  documented  in  the  FSAR  and 
plant  procedures.  This  amendment  will 
result  in  no  physical  changes  to  the  ESW 
system  and  therefore,  will  not  affect  its 
ability  to  continue  to  provide  reliable  cooling 
water.  Consequently,  the  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3)  The  proposed  amendment  will  not 
reduce  the  margin  of  safety.  The  re-analysis 
of  the  ESW  How  rate  requirements  and 
component  heat  loads  was  performed  using 
conservative  assumptions  and  maximum 
component  heat  loads.  The  actual  operation 
of  the  ESW  system  will  not  be  changed.  Any 
degradation  of  ESW  pump  performance 
would  be  detected  by  the  1ST  program  which 
requires  quarterly  testing  of  these  pumps  and 
monitoring  of  the  pump's  differential 
pressure  and  flow.  Deleting  the  requirement 
to  perform  the  surveillance  each  week  when 
river  water  temperature  exceeds  SCF  will  not 
reduce  the  margin  of  safety  because  even  at 

a  river  water  temperature  of  QST^the 
required  ESW  flow  to  supply  all  the  branches 
is  well  below  the  normal  system  flow  rate  of 
approximately  1100  gpm.  Deleting  the 
weekly  surveillance  will  eliminate 
unnecessary  testing  of  the  ESW  pumps.  ' 

thereby  reducing  wear  on  the  pumps.  Adding 
a  surveillance  requirement  for  river  water 
temperature  will  formalize  the  recording  of 
water  temperature  every  hour  to  assure 
acceptable  ESW  performance. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E..  Cedar  Rapids. 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Kathleen  H.  Shea.  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  Washington.  DC  20036 

NRC  Project  Director:  John  N.  Hannon 
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Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1 ,  Oswego 
County,  New  York 

Date  of  amendment  request:  June  30, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.2.7.1, 
"Primary  Coolant  System  Pressure 
Isolation  Valves."  Specifically,  TS  Table 
3.2.7.1,  "Primary  Coolant  System 
Pressure  Isolation  Valves,"  would  be 
revised  to  add  Shutdown  Cooling 
System  (SCS)  check  valves  38-165.  166, 
1S7, 168, 169, 170. 171 .  and  172  each 
with  a  maximum  allowable  leakage  rate 
of  less  than  or  equal  to  0.375  gpm.  The 
pi  iposed  iiinendment  would  add  the 
cl  3ck  valves  in  lieu  of  replacing  the 
S(  S  isolation  valves  with  ones  that  are 
IC  CFR  Part  50,  Appendix  J,  Type  C  air 
testable.  The  added  check  valves  would 
provide  high  pressure.'Iow  pressure 
interfaces  between  the  high  pressure 
Reactor  Coolant  System  and  the  low 
pressure  Core  Spray  System.  The 
addition  of  the  check  valves  uill  allow 
utilization  of  the  Core  Spray  System  as 
a  seal  water  system  for  sealing  the 
Shutdown  Cooling  isolation  valves  as 
permitted  by  Section  III.C.3  of  10  CFR 
Part  50.  Appendix  J. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  change  requires  the  addition 
of  Primary  Coolant  System  pressure  isolation 
v.Tlves  for  the  prevention  of  an  inter.system 
LOCA  [loss-of-coolant  accident).  The 
proposed  addition  does  not  affect  operation 
of  either  the  Shutdown  Cooling  or  Core  Spray 
Systems.  These  changes  do  not  alter  any 
accident  initiators  or  precursors  and 
therefore  does  not  affect  the  probability  of  a 
previously  evaluated  accident. 

Testing  these  valves. in  accordance  with 
Specificalion  3.2.7.t  provides  assu.rance  thai 
the  Core  Spray  System  will  not  be  damaged 
by  an  overpressurization  event  which  cculd 
Ic.id  to  potential  loss  of  integrity  of  the 
system  and  subsequent  release  of 
radioactivity.  Thus,  the  addition  of  the' valves 
vs  ould  not  increase  the  consequences  of  any 
accident.  Therefore,  the  operation  of  .Mine 
Mile  Point  Unit  1.  in  accordance  with  the 
proposed  amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 


amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  addition  of  Primary  Coolant 
System  pressure  isolation  valves,  although  a 
physical  change,  does  not  alter  the  initial 
conditions  used  for  any  design  basis 
accident.  The  check  valves  provide  the  high 
pressure/low  pressure  isolation  between  the 
Riactor  Coolant  and  Core  Spray  Systems. 
These  valves  will  be  subject  to  leak  rate 
testing  in  accordance  with  Specification 
3.2.7.1.  This  ensures  that  an  intersyslem 
LOCA  is  prevented.  The  proposed  change  has 
no  effect  on  operation  of  either  the  Shutdown 
Cooling  or  Core  Spray  Systems.  Therefore, 
the  design  capabilities  of  these  systems  are 
not  challenged  in  .•»  manner  previously 
assessed  so  as  to  create  the  possibility  of  a 
new  Of  different  kind  of  accident. 
Accordingly,  operation  of  Nine  Mile  Point 
Unit  1.  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
ai.cident  previously  analyzed. 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  prop>osed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  which  requires  the 
addition  of  Primary  Coolant  System  pressure 
isolation  valves,  ensures  proper  isolation  of 
a  high  pressure/low  pressure  interface 
bfiween  the  Reactor  Coolant  and  Core  Spray 
Systems.  The  pressure  isolation  valves  will 
b':  leak  tested  in  accordance  with 
Specification  3.2.7  1.  This  provides 
assure  nee  that  the  Core  Spray  System  will 
not  be  damaged  by  an  overpressurization 
event  and  will  not  result  in  loss  of  integrity 
of  the  system.  Thus,  the  results  of  any  event 
previously  analyzed  remains  unchanged. 
Therefore,  the  operation  of  Nine  Mile  Point 
Unit  1,  in  accordance  with  the  proc>osed 
amendment  will  not  involve  a  signif.cant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

±ocal  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
V>'«tterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street.  NW..  Washington,  DC 
20005-3502. 

jNRC  Project  Director:  Michael  L. 
Boyle 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  April  18, 
1994 

Description  of  amendment  request: 
The  proposed  change  will  revise  the 


current  surveillance  fi^equency  which 
verifies  area  temperature  limits  at  least 
once  per  12  hours.  The  revised 
surveillance  requirement  will  verify 
area  temperature  limits  at  least  once  per 
7  days  when  the  data-logger  alarm  is 
operable,  or  at  least  once  per  12  hours 
when  the  data-logger  alarm  is 
inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

...The  proposed  change  does  not  involve  an 
SHC  [significant  hazards  consideration) 
because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  reduces  the 
fr«-quency  at  which  area  temperature 
monitoring  must  be  verified  when  the 
temperature  data-logger  alarm  function  is 
operable.  For  conditions  where  the 
tempwrature  data-logger  alarm  function  is 
iroperable.  the  frequency  at  which  normal 
ambient  temperature  is  verified  remains 
unchanged.  In  addition,  the  proposed  change 
does  not  affect  any  system,  equipment,  or 
component  credited  in  any  previous  accident 
evaluation,  any  enviromnental  qualification 
or  post-accident  profiles.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  does  not  alter  or 
affect  the  design,  function,  failure  mode,  or 
operation  of  the  plant.  There  is  no  change  to 
the  way  in  which  the  plant  is  operated  and. 
therefore,  no  increase  in  the  probability  of 
plant  operation  with  any  area  temperature 
outside  of  its  limits.  Therefore,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
p.eviously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  challenge  rjr 
affect  the  performance  of  any  of  the 
protective  boundaries,  revise  temp>erature 
limits  in  the  technical  specifications,  or 
p  ^rform  any  modifications  that  would 
increase  the  likelihood  of  technical 
specification  temp)erature  limits  being 
exceeded.  The  propwsed  change  requires  the 
data-logger  alarm  fiinction  to  be  operable  in 
order  to  relax  the  surveillance  fi^quency. 
This  alarm  function  provides  continuous 
monitoring  that  would  detect  temperature 
excursions  prior  to  the  current  surveillance 
which  does  not  credit  operability  of  the  data- 
logger alarm  function.  Also,  the  propnjsed 
change  does  not  increase  the  interval  for 
which  tempteratures  could  exceed  technical 
specification  limits.  Therefore,  the  proposed 
change  does  not  cause  a  reduction  in  the 
m.irgin  of  safety. 
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The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  liased  on  this 
review,  it  appears  that  the  three 
standards  of  lOJCFR  50.92(c)  are 
satisfied.  Thertfore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  re(|uest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learn  ng  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  T  impike,  Norwich. 
Connecticut  06  J60. 

Attorney  for .  icensee:  Gerald  Garfield, 
Esquire.  Day,  Bsrry  &  Howard,  City 
Place.  Hartford  Connecticut  06103- 
3499. 

NBC  Project  Jirector  John  F.  Stolz 

Northeast  NacI  ear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  Count; ,  Connecticut 

Date  ofameri  dment  request:  |une  30, 
1994 

Description  c  f  amendment  request: 
The  proposed  c  fiange  revises  the 
Technical  Spec  ifications  to  change  the 
trip  setpoint  foi  the  4kV  bus 
undervoltage  r«  lay  (for  the  grid 
degraded  voltaj  e)  from  its  current  value 
of  [greater  thanjor  equal  to)  3710  volts 
to  its  new  setting  of  [greater  than  or 
equal  to]  3730  iolts. 

Basis  for  proposed  no  significant 
hazards  consid  oration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  pri  ivided  its  analysis  of  the 
issue  of  no  sign  ificant  hazards 
consideration,  t  vhich  is  presented 
below: 

...The  propose<  change  does  not  involve  an 
SHC  [significant  lazards  considerationj 
because  the  chan  ^  does  not: 

1.  Involve  a  sig  lificant  increase  in  the 
probabitity  or  coi  sequences  of  an  accident 
previously  evalui  ted. 

The  proposed  ( hange  involves  the 
modification  of  tl  le  undervoltage  relay 
setpoint  from  371  OV  to  3730V.  The 
protection  provic  ed  by  this  system  in 
unaffected  and  is  still  in  accordance  with  the 
guidance  provide  i  in  NRC  Branch  Technical 
Position  PSB-1. 1  his  refinement  increases  the 
Technical  Specif  cation  minimum  trip 
setpoint  for  the  d  igraded  voltage  relays  on 
the  4kV  safety  bu  tes.  It  does  not 
detrimentally  aff(  ct  the  safe  operation  of  the 
plant,  nor  does  tt  is  proposed  modification 
increase  the  prob  ibility  or  consequences  of 
an  accident  previ  jusly  evaluated.  The  actual 
trip  setpoints  of  t  le  subject  relays  do  not 
require  any  chan|  ;es  and  are  currently 
conservatively  se  at  3745V.  The  allowable 
value  of  [greater  I  han  or  equal  to|  3706V 
remains  unchanged.  This  slightly  higher  than 
required  setting  v  ras  chosen  by  NNECO  to 
provide  added  m  irgin  should  an 
undervoltage  cor  jition  be  present.  This 
higher  setting  wi  1  not  cause  more  actuations 


of  the  ESF  [engineered  safety  feature] 
systems. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  undervoltage  protection  system  is 
provided  to  address  the  concerns  identified 
in  NRC  Branch  Technical  Position  PSB-1  by 
providing  a  scheme  to  detect  the  loss  of 
offsite  power  at  the  class  IE  buses,  and  a 
second  level  of  undervoltage  protection  to 
protect  class  lE  equipment.  The  change  in 
the  setpoint  will  not  affect  the  ability  of  this 
circuitry  to  detect  a  loss  of  offeite  power  or 
to  respond  to  an  undervoltage  condition. 

Since  the  equipment  will  operate  as 
previously  described  in  the  FSAR  [Final 
Safety  Analysis  Report),  and  there  are  no 
physical  plant  modifications  required  (the 
current  setting  at  the  undervoltage  relay  is 
3745V),  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  saf9ry. 

These  relays  do  not  cause  a  loss  of  offsite 
power,  nor  do  they  cause  a  degraded  voltage 
condition.  These  relays  react  to  conditions 
that  have  been  placed  upon  the  Plant.  In  the 
event  that  a  degraded  voltage  condition  exists 
on  the  4kV  safety  buses,  alarms  in  the  control 
room  alert  the  operators  of  this  condition.  In 
addition,  the  Connecticut  Valley  Electric 
Exchange  (CONVEX),  the  system  dispatch 
center  for  generation  and  VAR/voltage 
control,  is  aware  of  the  minimum  voltage 
requirements  for  the  three  nuclear  plants  at 
the  Millstone  station  and  has  a  minimum 
target  switchyard  voltage  of  345kV.  Under 
normal  operation  conditions  the  switchyard 
voltage  would  have  to  degrade  below  328kV 
before  one  of  the  4kV  safety  buses  would 
start  to  enter  the  degraded  voltage  level  and 
trip  the  degraded  voltage  circuit.  These 
administrative  controls  help  preclude  a 
degraded  voltage  condition  on  the  4kV  safety 
buses  prior  to  actuation  of  the  degraded 
voltage  protection  circuits. 

The  proposed  change  of  the  4kV  degraded 
voltage  minimum  trip  setpKsint  to  3730V  from 
3710V  will  not  result  in  any  physical  relay 
setting  change.  The  existing  trip  setting  for 
the  4kV  degraded  voltage  relays  have  been 
conservatively  set  at  3745V,  while  the 
existing  allowable  value  remains  unchanged 
at  3706  V. 

The  resptonse  times  or  actuation  logic  of 
the  degraded  voltage  protection  circuit 
remains  unaffected,  therefore  revising  the 
trip  setpoint  value  in  the  Technical 
S{>ecincations  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 


New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard,  City 
Place,  Hartford.  Connecticut  06103- 
3499. 

NRC  Project  Director:  John  F.  Stolz 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  January 
29, 1993,  as  revised  June  15, 1994. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  core  exit  thermocouple  action 
statements. 

5asjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  purpose  of  the  post  accident 
monitoring  equipment  is  to  display  unit 
variables  that  provide  information  required 
by  the  control  room  operators  during 
accident  situations  and  as  such  help  limit  the 
consequences  of  an  accident.  The  proposed 
changes,  which  will  allow  continued  plant 
operation  with  less  than  four  core  exit 
thermocouples  per  core  quadrant,  have  no 
impact  on  the  probability  of  an  accident 
because  they  are  only  used  in  response  to 
accident  situations. 

Continued  plant  operation  with  the  core 
exit  thermocouple  system  in  the  degraded 
condition  as  allowed  by  the  proposed  core 
exit  thermocouple  action  statements  would 
not  affect  the  operators  ability  to  monitor  for 
inadequate  core  cooling  following  an 
accident.  At  least  two  core  exit 
thermocouples  would  be  operable  per  core 
quadrant,  a  minimum  of  four  thermocouples 
would  be  available  in  the  center  region  of  the 
core  and  at  least  one  thermocouple  would  be 
available  in  each  quadrant  of  the  outside  core 
region.  The  smaller  size  of  the  Prairie  Island 
core,  and  therefore  higher  density  of 
thermocouples  per  unit  of  core  area,  provides 
additional  assurance  that  core  exit 
temperatures  can  be  adequately  monitored 
with  a  reduced  number  of  core  exit 
thermocouples. 

Alternate  means  of  monitoring  for 
inadequate  core  cooling  would  also  be 
available.  These  include  the  reactor  vessel 
water  level  indication  system,  the  subcooting 
margin  monitors  and  wide  range  reactor 
coolant  system  temperature. 

The  combination  of  the  remaining  operable 
core  exit  thermocouples  and  the  alternate 
monitoring  capability  will  ensure  that  the 
operators  ability  to  identify  inadequate  core 
cooling  in  a  timely  manner  and  take 
appropriate  corrective  action  will  not  be 
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impaired,  and  therefore:  the  prop>osed 
changes  will  have  no  significant  impact  on 
the  consequences  of  an  accident. 

The  core  exit  thermocouples  perform  no 
(active  role  in  the  mitigation  of  an  accident. 
Their  inoperability  will  not  affect  the 
0[>erability  of  any  engineered  safety  features 
equipment  or  that  equipments  ability  to 
mitigate  the  consequences  of  an  accident. 

Therefore,  for  the  reasons  discussed  above, 
the  proposed  changes  will  not  significantly 
affect  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

There  ai-e'no  new  failure  modes  or 
mechanisr:  s  associated  with  the  proposed 
changes.  The  proposed  changes  do  not 
involve  a*fy  modification  of  plant  equipment 
or  any  changes  in  operational  limits.  The 
profKJsed  changes  only  modify  the 
requirements  tor  instrumentation  used  to 
monitor  plant  parameters  during  an  accident. 
The  core  exit  thermocouples  are  passive 
monitoring  devices,  their  failure  or 
inoperabiiily  cannot  result  in  a  plant 
accident  of  any  kind. 

Therefore,  for  the  reasons  discussed  above, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated,  and 
the  accident  analyses  presented  in  the 
Updated  Safety  Analysis  Report  will  remain 
boundirig. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Continued  plant  operation  with  the  core 
e.xit  thermocouple  system  in  the  degraded 
condition  as  allowed  by  the  proposed  core 
exit  thermocouple  action  statements  would 
not  affect  the  operators  ability  to  monitor  for 
inadequate  core  cooling  following  an 
accident.  At  least  two  core  exit 
thermocouples  would  be  operable  per  core 
quadrant,  a  minimum  of  four  thermocouples 
would  be  available  in  the  center  region  of  the 
core  and  at  least  one  thermocouple  would  be 
available  in  each  quadrant  of  the  outside  core 
region.  The  smaller  size  of  the  Prairie  Island 
core,  and  therefore  higher  density  of 
fhermoconples  per  unit  of  core  area,  provides 
additional  assurance  that  core  exit 
temperatures  can  be  adequately  monitored 
with  a  jeduced  number  of  core  exit 
thermocouples. 

Alternative  means  of  monitoring  for 
inadequate  core  cooling  would  also  be 
availRble.  These  include  the  reactor  vessel 
vjater  level  indication  system,  the  subcooling 
margin  monitors  and  wide  range  reactor 
c  oolant  system  temjserafure. 
-  The  combination  of  the  remaining  operable 
core  exit  thermocouples  and  the  alternate 
monitoring  capability  will  ensure  that  the 
operators  ability  to  identify  inadequate  core 
cooling  in  a  timely  manner  and  take 
appropriate  corrective  action  will  no  be 
impaired. 

Therefore,  for  the  reasons  discussed  above, 
the  propiosed  changes  will  not  result  in  any 
reduction  in  the  plant's  margin  of  safety. 

The  NRC  statf  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  .Street,  NW,  Washington,  DC 
20037 

NRC  Project  Director:  L.  B.  Marsh 

PECO  Energy  Company,  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  June  30, 
1994 

Description  of  amendment  request: 
This  amendment  would  relocate 
selected  recirculation  and  rontrnl  rod 
block  instrumentation  setpoints  from 
Technical  Specifications  (TS)  Table 
3.3.6-2,  and  Section  3/4.4.1  to  the  Core 
Operating  Limits  Report  (COLR), 
thereby  revising  TS  Section  6.9.1.9  to 
document  relocation  of  these  items  into 
tiie  COLR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  TS  change  proposed  is  the  relocation 
of  the  recirculation  pump  Motor-Generator 
(MG)  set  mechanical  and  electrical  .slop  and 
control  rod  block  recirculation  flow  upscale 
trip  setpoint  values  to  the  COLR.  No  physical 
plar.t  equipment  change  is  proposed.  The  TS 
requirements  for  the  setpoints  and  the 
associated  surveillance  requirements  remain 
unchanged.  Only  the  location  of  the  setpoint 
values  will  be  changed:  The  subject  setpoint 
values  will  become  cycle  dependlejnt  and 
will  be  determined  by  NRC  approved 
methods,  as  are  the  balance  of  setptoints  and 
thermal  limits  found  in  the  COLR.  However, 
the  subjet:!  setpoint  values  are  not  modified 
as  part  of  this  TS  change. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  TS  changes  proposed  are  the 
relocation  of  the  recirculation  pump  MG  set 
mechanical  and  electrical  stop  and  control 
rod  block  recirculation  flow  upscale  trip 


setpoint  values  to  the  COLR.  No  physical 
plant  equipment  change  is  part  of  the 
proposed  TS  changes.  The  TS  LCOs  and 
surveillance  requirements  remain 
unchanged.  The  only  change  proposed  is  the 
relocation  of  the  subject  setpoint  values  as 
noted  above.  These  set|x>int  values  have  been 
determined  in  accordance  with  previously 
NRC  approved  methods  and  assure  sufficient 
operating  margins  in  accordance  with 
existing  core  design  methodology.  Therefore, 
the  proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  following  TS  BASES  w  ere  reviewed 
for  potential  reduction  in  the  margin  of 
safety: 

3/4.2  Power  Distribution  Limits 

3/4.3.6  Control  Rod  Block  Instrumental  ion 

3/4.4.1  Recirculation  System 

The  margin  of  safety,  as  defined  in  the  TS 
B-ASES,  will  not  be  reduced.  The  proposed 
TS  changes  do  not  affect  existing  arxident 
analyses  or  design  assumptions,  nor  do  they 
impact  any  safety  limits  of  the  plant,  since 
they  a."^  administrative  in  nature. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  VV.  Durham. 
S,T.,  Esquire,  Sr.  V.  P.  and  General 
Coimsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia, 
Pennsvlvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Dcte  of  amendment  request:  June  23. 
1994 

Description  of  amendment  request: 
This  amendment  will  change  the 
Technical  Specification  4.0.5  for  each 
unit  to  reflect  NRC's  policy  with  respect 
to  relief  requests  for  the  inservice 
inspection  programs.  Specifically,  the 
change  would  clarify  the  fact  that  relief 
requests  for  impracticable  testing  or 
surveillance  requirements  can  be 
implemented  prior  to  the  Commission 
approval  of  such  requests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  sigi  lificant  hazards 
consideration  '  vhich  is  presented  below: 

1.  Involve  a  si|  ;Diricant  increase  in  the 
probability  or  cc  nsequeoces  of  an  accident 
previously  evalu  ated. 

The  proposed  changes  are  administrative 
in  nature  in  that  the  changes  eliminate  any 
possibility  of  mi:  linterpretation  of  the  ASME 
Code  requiremei  ts  that  allow  for  a  utility  to 
submit  relief  req' jests  to  the  Commission 
within  one  year  iind  allows  for  the 
implementation  }f  thes«  request|s]  prior  to 
Commission  review  and  approval.  The  relief 
requests  are  based  on  and  provide  for 
alternative  test  in  $  based  on  industry  practice 
that  provides  an  equivalent  level  of  quality 
and  safety  as  the  Code  requiremenL  The 
Co^nrrission  wil  still  provide  acceptance  of 
the  relief  request  i  in  writing.  Therefore,  it 
can  be  conclude^  that  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  co  isequences  of  an  arrirjpnt 
previously  evalu  ited. 

2.  Create  the  p  issibility  or  a. new  or 
different  kind  of  accident  from  any  accident 
previously  evalu  ited. 

No  new  failure  modes  have  been  deHned 
for  any  plant  sysi  em  or  component  important 
to  safety  nor  has  any  new  limiting  failure 
been  identified  a  t  a  result  of  the  prop>osed 
changes.  Therefo  re.  it  can  be  concluded  that 
the  proposed  cha  nges  do  not  create  the 
possibility  of  a  n  !w  or  different  kind  of 
accident  from  th(  ise  previously  evaluated. 

3.  Involve  a  si(  nificant  reduction  in  a 
margin  of  safety. 

The  prop>csed  (hanges  are  administrative 
in  nature  and  do  not  adversely  impact  the 
plant's  ability  to  neet  applicable  regulatory 
requirements  reli  ted  to  inservice  testing  or 
inspection.  The  [  roposed  changes  eliminate 
any  possible  mis  nterpretation  of  the  Code 
requirements  reg  uxling  relief  requests  and  do 
not  reduce  the  pi  ptection  of  public  health 
and  safiety.  Thers  Fore,  it  can  be  concluded 
that  the  propose*  changes  do  not  involve  a 
significant  reduc  ion  in  a  margin  of  safety. 

The  NRC  sta:  f  has  reviewed  the 
licensee's  anal;  sis  and,  based  on  this 
review,  it  appe  its  that  the  three 
standards  of  IG  CFR  50.92(c)  are 
satisfied.  There  fore,  the  NRC  staff 
proposes  to  det  srmine  that  the 
amendment  re<  uest  involves  no 
signiHcant  haz;  rds  consideration. 

Local  Public  Document  Room 
location:  Osterl  lout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street  Wilkes-Barre, 
Pennsylvania  1 3701 

Attorney  for  icensee:  Jay  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  23  OO  N  Street  NW., 
Washington.  D :  20037 

NRC  Project  Erector  Charles  L. 
Miller 

Public  Service  ilectric  &  Gas  Company. 
Docket  Nos.  50-2  '2  and  50-311.  Salem 
Nuclear  General i  ig  Station,  Unit  Nos.  1  and 
2.  Salem  County.  New  Jersey 

Date  of  amen  dment  request:  June  13, 
1994 

Description  c  (amendment  request: 
The  proposed  a  mendments  would 


permit  an  out-of-service  component  to 
be  returned  to  service  under 
administrative  controls  for  the  purpose 
of  determining  operability.  The 
proposed  change  is  consistent  with  the 
method  utilized  in  the  new 
Westinghouse  Standard  Technical 
Specifications  (NUREG-1431).  In 
addition,  the  proposed  amendment 
corrects  a  typographical  error  in  the 
header  information  on  Page  3/4  0-2  of 
the  current  technical  specifications. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

a.  Header  Information 

This  editorial  change  corrects  a 
typographical  error  only.  As  such,  existing 
accident  analyses  are  unaffected. 

b.  Specification  3.0.6 

The  proposed  change  merely  clarifies  the 
intent  of  Specification  3.0.2.  As  such, 
existing  accident  analyses  are  unaffected. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

a. Header  Information 

This  editorial  change  corrects  a 
typographical  error  only.  As  such,  it  does  not 
alter  the  function  of  any  plant  equipment, 
involve  any  design  changes,  nor  does  it 
create  any  new  operating  modes  or  accident 
scenarios. 

b.  Specification  3.0.6 

The  proposed  change  merely  clarifies  the 
intent  of  Specification  3.0.2.  As  such,  it  does 
not  alter  the  function  of  any  plant  equipment, 
involve  any  design  changes,  nor  does  it 
create  any  new  operating  modes  or  accident 
scenarios. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

a.  Header  Information 

This  editorial  change  corrects  a 
typographical  error  only.  As  such,  the 
present  margins  of  safety  are  unaffected. 

b.  Specification  3.0.6 

The  proposed  change  merely  clarifies  the 
intent  of  Specification  3.0.2.  As  such,  the 
present  margins  of  safety  are  unaffected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.. 
Washington,  DC  20005-3502 


NRC  Project  Director  Charles  L. 
Miller 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  June  1 7. 
1994  as  supplemented  July  13. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  requirement  to  perfonn  the 
Channel  Functional  Test  of  the  Power 
Operated  Relief  Valve  (PORV)  position 
indication  from  quarterly  to  every  18 
months  and  to  exempt  the  PORV  Block 
Valve  position  indication  fi-om 
performance  of  the  channel  Function 
Test  if  the  PORV  Block  Valve  is  siiut  as 
required  to  isolate  a  PORV  that  cannot 
be  manually  cycled. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

A  change  from  quarterly  (Q)  to  at  least 
every  18  months  (R)  may  appear  to  tie  non- 
conservative,  at  first;  however,  by  extending 
the  surveillance  requirement  to  cycle  the 
PORV  during  non-power  conditions,  the 
change  eliminates  the  potential  risk  and 
consequences  of  having  the  valve  sticking 
open  at  power  or  not  fully  closing  (leaking). 
Therefore,  by  extending  the  surveillance  the 
prol>ability  and  consequences  of  any 
previously  analyzed  accident  is  reduced, 
since  the  testing  would  now  be  conducted  in 
a  non-power  condition,  and  the  margin  to 
safety  is  increased.  Consequently,  a  net  safety 
gain  is  realized  by  eliminating  or  minimizing 
these  risks. 

The  added  note  for  PORV  block  valve  is 
included  for  consistency  and  alignment 
between  the  surveillance  requirement  under" 
this  T/S  (Table  4.3-11)  with  that  of  T/S 
surveillances  4.4.3.2  and  4.4.5.2  for  Units  1 . 
and  2  respectively. 

Therefore,  the  proposed  amenament  does 
not  involve  a  physical  or  procedural  change 
to  any  structure,  component,  or  system  that 
significantly  affects  accident/malfunction 
probabilities  or  consequences  previously 
evaluated  in  the  UFSAR. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  propiosed  changes  do  not  introduce  ■ 
any  design  or  physical  configuration  changes 
to  the  facility  which  could  create  new 
accident  scenarios. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  stated  in  response  to  question  number    • 
1  above,  the  projsosed  changes  do  not 
eliminate  the  required  T/S  surveillance 
requirements.  The  first  change  eliminates  the 
need  to  cycle  the  PORV  valves  through  one 
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complete  cycle  of  full  travel  at  power.  The 
second  change  allows  for  not  having  to 
'  perform  a  surveillance  on  a  valve  that  it  is 
tieing  used  as  an  isolation  point.  The  valve 
has  been  closed  to  comply  with  requirements 
of  another  T/S  action  statement  Therefore, 
the  probability  and  consequences  of  any 
previously  analyzed  accident  is  reduced, 
thus  increasing  the  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Pubfic  library.  112 
West  Broadwav.  Salem.  New  Jersey     - 
0807Q 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 

Tennessee  Valley  Authority,  Docket  No. 
50-296,  Browns  Ferry  Nuclear  Plant, 
Unit  3,  Limestone  County,  Alabama 

Date  of  amendment  request:  March 
29.1994  (TS  340) 

Description  of  amendment  request: 
The  proposed  amendment  to  the  Unit  3 
Technical  Specifications  adds  a  limiting 
condition  for  operation  and  a 
surveillance  requirement  for  a  load 
shedding  logic  being  added  by  a  design 
change  to  Unit  3.  The  load  shedding 
logic  is  being  added  to  ensure  that  the 
maximum  capacity  of  the  Unit  3 
Emergency  Diesel  Generators  is  not 
exceeded  diuing  a  postulated  loss  of 
offsite  power  event  concurrent  vkrith  a 
design  basis  accident. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  amendment  does  not.  , 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  establishes  a 
surveillance  testing  requirement  and  limiting 
condition  for  operation  for  the  I'nit  3  480- 
volt  load  shedding  logic  system.  This 
Technical  Specification  change  will  not 
introduce  any  new  failure  mode  and  will  not 
alter  any  assumptions  previously  made  in 
evaluating  the  consequences  of  an  accident. 
Accordingly,  this  change  does  not  affect  any 
design  limiting  safety  system  settings  or 
operating  parameters.  Furthermore,  the 
change  does  not  modify  or  add  any  accident 
initiating  events  or  parameters.  Therefore, 
these  proposed  changes  do  not  involve.an 


increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  acxident  from  any  accident 
previously  evaluated. 

This  profKJsed  change  establishes  a 
limiting  condition  for  operation  and  a 
surveillance  requirement  for  the  Unit  3  480- 
volt  load  shedding  logic  system.  The  addition 
of  a  limitingcondition  for  operation  and 
surveillance  requirement  will  not  adversely 
affect  the  operation  of  Unit  3  or  the  manner 
in  which  it  is  operated.  Furthermore,  the 
change  does  not  create  a  failure  mode  that 
can  lead  to  an  accident  of  a  different  type 
than  previously  evaluated.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  addition  of  a  limiting  condition  for 
operation  and  surveillance  requirement  will 
not  reduce  the  margin  of  safety.  The  testing 
of  the  480-volt  load  shedding  logic  on  an  18- 
month  interval  is  consistent  with  BWR/4 
(NLIREG-1433)  Standard  Technical 
Specifications.  These  are  based  on  the 
guidance  set  forth  in  NRC  Regulatory  Guide 
1.108.  "Periodic  Testing  of  Diesel  Generator 
Units  Used  as  Onsite  Electric  Power  Systems 
at  Nuclear  Power  Plants."  The  addition  of  a 
limiting  condition  for  operation  establishes  a 
minimum  acceptable  level  of  performance  for 
the  480-volt  load  shedding  logic  system. 
Thus,  the  ability  of  the  Emergency  Diesel 
Generators  to  supply  power  during  a  loss  of 
offsite  power  coincident  with  a  design  t>asis 
accident  is  assured. 

Furthermore,  no  reductions  in  the 
requirements  or  setpoints  of  the  equipment 
supplied  by  the  Emergency  Diesel  Generators 
are  made  which  could  result  in  a  reduction 
in  the  margin  of  safety.  Therefore,  this 
proposed  change  does  not  involve  a 
reduction  in  the  margin  of  safety. 
-  The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  IIH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446.  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request:  February 
23, 1994 


Brief  description  of  amendments:  The 
proposed  changes  would  revise  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES),  Units  1  and  2,  Technical 
Specifications  (TS)  to  (1)  allow  a  one- 
hour  allowed  outage  time  (AOT) 
following  discovery  of  a  closed  cold  leg 
injection  accumulator  discharge 
isolation  in  Modes  1,  2,  or  3;  (2) 
ehminate  the  redundant  requirement  to 
reverify  accimiulator  boron 
concentration  follovring  fill  from  the 
refueling  water  storage  tank  (RWST);  (3) 
relocate  the  accumulator  water  level  and 
pressure  channel  analog  channel 
operational  test  (ACOT)  and  channel 
cahbration  from  the  CPSES  Technical 
Specifications  to  an  administratively 
controlled  program;  (4)  change  the 
acciunulator  limits  to  analysis  values 
rather  than  indicated  values;  and  (5) 
reduce  the  inspection  frequency 
following  containment  entries. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  current  requirement  to  immediately 
open  a  cold  leg  accumulator  discharge 
isolation  valve  (or  shut  down  the  unit)  upon 
discover)'  that  the  valve  is  closed  is  modifieH 
by  the  requested  change  to  provide  a  one 
hour  allowed  outage  time  (AOT)  prior  to 
requiring  a  unit  shutdown.  This  change  is 
consistent  with  NUREG-1431.  The  currently 
required  action  is  more  restrictive  than  that 
required  by  CPSES  Tectinical  Specification 
3.0.3,  that  specifies  the  action  required  if  an 
LCO  (Limiting  Condition  for  Operation]  and 
its  associated  action  requirements  are  not  met 
and  which  provides  a  one  hour  AOT  prior  to 
taking.steps  to  place  the  plant  in  Mode  3 
within  the  following  6  hours.  Following  this 
requested  change,  the  required  actions  for  an 
accumulator  declared  inoperable  due  to  a 
closed  discharge  isolation  valve  will  be 
identical  to  those  actions  required  for 
inoperability  for  other  reasons,  with  the 
exception  of  the  accumulslor  boron 
concentration  being  out  of  specification  that 
has  an  AOT  of  72  hours.  Changing  the  AOT 
from  "immediate"  to  one  hour  does  not  affect 
the  probability  of  an  accident.  Tne  only 
previously  evaluated  accident  that  is 
potentially  impacted  is  the  Loss  of  C'jolant 
Accident  (LOCA).  With  all  valves  open  and 
thus  all  accumulators  available,  a  potential 
LOCA  is  bounded  by  the  existing  accident 
analyses.  With  one  accumulator  discharge 
isolation  valve  closed  and  thus  one 
accumulator  not  available,  the  consequences 
of  a  LOCA  could  be  more  severe:  however, 
this  requested  amendment  does  not  create 
this  scenario.  In  other  words,  although  the 
change  in  AOT  may  slightly  increase  the 
probability  that,  were  a  LOCA  to  occur,  an 
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isolation  valve  be  open  with  power  removed 
from  the  valve  operator,  the  probability  of  the 
discharge  isolation  valve  being  closed  in 
Modes  1,  2,  or  3  will  remain  low.  This 
change  in  current  operation  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident. 

The  requested  slight  reduction  in  the 
coDfainnient  inspection  frequencies  specified 
in  SR  4.5.2  only  serves  to  reduce  the  number 
of  unnecessary  inspections.  It  does  not  make 
substantial  changes  to  the  inspection 
requirements,  nor  does  it  change  the  method 
of  performing  these  requirements.  Thus,  the 
requested  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

No  significant  changes  to  the  limiting 
conditions  for  operation  of  ?he  accumulators 
or  the  emergency  core  cooling  s\  stem  are 
requested  as  part  of  this  amendment  request. 
The  requested  changes  do  not  involve  any 
physical  changes  to  the  plant.  The  requested 
changes  are  consistent  with  NUREG-1431 
and  GL  93-05,  and,  as  such,  have  already 
been  generically  assessed  by  the  NRC.  Thus, 
the  requested  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  only  requested  change  that  modifies 
current  operation  of  the  plant  is  the 
requested  one  hour  allowed  outage  time  for 
action  following  discovery  of  a  closed  cold 
leg  accumulator  discharge  i.sulation  valve.  As 
noted  in  the  respon.se  to  Inumberl  1  above, 
this  requested  change  in  AOT  does  not 
significantly  affect  the  probability  or 
consequences  of  an  accident,  but  does 
incrua.se  the  possibility  that,  should  a  LOCA 
occur,  one  of  the  accumulators  may  not  be 
available  to  help  mitigate  the  consequences 
of  the  accident.  However,  the  requested  one 
houi  completion  time  to  open  the  valve 
continues  to  ensure  that  piompt  action  will 
be  taken  to  return  the  inoperable  accumulator 
to  an  operable  status,  minimizing  the 
potential  for  exposure  of  the  plant  to  a  LOCA 
under  this  condition.  In  addition,  as  LCO 
3.5  la  will  continue  to  require  that  Ihe 
accumulator  di.^charge  isolation  valve  be 
open  with  power  removed  from  the  valve 
operator,  the  probability  of  the  discharge 
isolation  valve  being  closed  in  Modes  1.  2. 
or  3  will  remain  low.  Considering  the 
controls  above  and  the  fac  t  that  the  requested 
action  statement  is  consistent  with  TS  3.0  3. 
it  is  concluded  that  the  requested  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  requested  slight  red u(  lion  in  the 
containment  inspection  frequer.t.ies  specified 
in  SR  4  5.2  only  serves  to  reduce  the  number 
of  unnecessary  inspections  conduded  and 
rediu  e  the  personnel  exposure  associated 
with  the  inspections.  As  adequate 
inspections  will  continue  to  be  conducted, 
this  requested  change  does  not  mvolve  a 
significant  reduction  in  a  margin  of  safet\. 

No  significant  changes  to  the  limiting 
conditions  for  operation  of  the  accumulators 
or  the  emergency  core  cooling  systems  are 
riquesred  as  part  of  this  amendment  requesi 
Tlie  ri'ouested  c  hanges  ire  consistiMU  with 


NUREG-1366.  NUREG-1431  and  GL  93-05, 
and,  as  such,  have  already  been  generically 
assessed  by  the  NRC.  Thus,  it  is  concluded 
that  the  requested  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safely 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three    ' 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Fublications/Maps.  701  South  Cooper. 
P.O.  Box  19497,  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L.  Edgar, 
Esq..  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000,  Washington. 
DC.  20036 

NRC  Project  Director:  William  D. 
Beckner 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station.  Units  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request:  April  22. 
1994 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
technical  specifications  by  changing  the 
frequency  of  auxiliary  feedwater  pump 
operational  testing  from  monthly  to 
quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  preserted 
b(!low: 

1.  The  propo.sed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
<:nnsequences  or  a  previously  evaluated 
art  ident. 

Because  the  Auxiliary  Fecdwater  System 
pumps  are  provided  to  mitigate  ceriain 
accidents,  altering  the  test  frequency  of  the 
pumps  will  not  impact  the  probability  of  an 
ac(  ident.  The  Auxiliarv-  Feedwater  System 
pumps  will  continue  to  be  tested  quarteily  on 
a  staggered  basis  to  the  same  standards 
applied  to  safety-related  pumps  as  defined  by 
AS.ME  Section  XI.  Satisfactory  completion  of 
Ihe  testing  in  accordance  with  the  Code  is 
u>;ed  as  verification  that  safety-related  pumps 
will  be  available  to  perform  their  intended 
function.  Quarterly  testing  of  the  Auxiliary 
Feedwater  System  pumps  on  a  staj^ored 
basis,  therefore,  will  continue  to  assure  that 
the  Auxiliary'  Feedwater  System  will  hi" 
capable  of  performing  its  intended  funr  lion, 
it  is  thus  concluded  that  the  requested 
c  hange  wijl  not  involve  a  significant  increase 
in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated 

2.  The  proposed  t  hanges  do  not  create  the 
i)ossihilit\  of  a  iiew  or  different  kind  of 
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'  accident  fitim  any  accident  previously 
evaluated. 

Changing  the  surveillance  test  frequency  of 
the  Auxiliary  Feedwater  Pumps  does  not 
involve  any  physical  modification  of  the 
plant  or  result  in  a  change  in  a  method  of 
operation.  Therefore,  it  is  concluded  that  the 
requested  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Changing  the  surveillance  testing 
frequency  of  the  Auxiliary  Feedwater  System 
pumps  does  not  affiect  any  safety  limits  or 
any  limiting  safety  system  settings.  System 
operating  parameters  are  unaffected.  The 
availability  of  equipment  required  to  mitigate 
or  assess  the  consequence  of  an  accident  is 
not  reduced;  in  fact  the  availability  is 
increased  because  the  system  is  rendered 
inoperable  on  a  quarterly  basis  to  perform 
pump  testing,  rather  than  a  monthly  basis. 
Further,  vibration  testing  being  the  most 
effective  early  indication  of  gradual  pump 
degradation  continues  to  be  performed  on  the 
same  frequency.  Quarterly  testing  of  the 
Auxiliary  Feedwater  pumpis  on  a  staggered 
basis  in  accordance  with  the  criteria 
specified  in  the  ASME  Section  XI  code 
provides  adequate  assurance  that  the 
Auxiliary  Feedwater  System  pumps  are 
capable  of  jjerforming  their  intended 
function.  Thus,  its  (sicj  is  concluded  that  the 
requested  change  does  not  involved  (sic)  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Locai  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000.  Washington, 
D.C.  20036 

NRC  Project  Director:  William  D. 
Beckner 

TU  Electric  Company,  Docket  Nos,  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  April  25, 
1994 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
technical  specifications  to  reduce  the 
niunber  of  fast  starts  currently  required 
by  surveillance  requirements  for  the 
emergency  diesel  generators  (EDGs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prot)ability  or 
consequences  of  a  previously  evaluated 
accident. 

This  change  reduces  the  number  of  "fast 
starts"  required  on  the  EDGs  and  allows  the 
EDGs  to  be  tested  using  "slow  starts." 
Reducing  the  number  of  "fast  starts" 
(required  to  start  in  10  seconds  or  less)  will 
reduce  the  wear  on  the  EDGs  primarily  by 
minimizing  coking  of  fuel  in  ihe  cylinder  and 
preventing  premature  wearing  of  the 
turbocharger  thrust  bearing.  This  increases 
engine  reiiat>ility  and  availability.  A  "slow 
start"  may  require  that  the  EDG  be  taken  out 
of  service  to  perform  the  test  if  the  EDG  start 
time  is  not  10  seconds  or  less.  TU  Electric 
feels  that  testing  the  "fiast  start"  capability  of 
the  EDG  every  184  days  will  maintain  its 
present  level  of  reliability.  The  period  of  time 
in  which  the  EDG  is  actually  inoperable  due 
to  testing  (i.e.,  may  not  start  and  be  ready  to 
load  in  10  seconds)  is  quite  short.  Overall  the 
reliability  and  the  availability  of  the  EDG  will 
be  increased. 

The  impact  of  the  EDGs  on  the  postulated 
accidents  is  directly  related  to  their 
reliability  and  availability.  Therefore,  the 
proposed  reduction  in  the  number  of  "fast 
starts"  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  anv 
previously  evaluated  accident 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
accident. 

The  revised  testing  allowed  by  this 
Technical  Specification  change  does  not 
create  a  new  or  different  kind  of  accident. 
The  EDGs  are  primarily  accident  mitigation 
components.  The  potential  failure  of  EDGs 
have  already  been  assessed  in  the  CPSES 
design. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  only  aspect  of  this  change  that  could 
adversely  affect  the  margin  of  safety  is  the   ' 
potential  "impact  on  the  start  time  of  ihe 
engine.  The  start  time  of  the  engine  is  not 
expected  to  exceed  the  assumption  in  the 
accident  analyses  except  possibly  in  the  short 
period  of  time  required  to  fierform  the  "slow 
start"  test.  If  the  EDG  does  not  start  in  10 
seconds  or  less  under  these  conditions,  the 
EDG  is  declared  inoperable,  as  allowed  by 
the  Technical  Specifications,  to  perform  the 
'slow  start"  test.  Because  these  periods  of 
inoperability  are  only  implemented  as 
allowed  by  the  Technical  Specifications, 
there  is  no  impact  on  the  margin  of  safety. 
The  margin  of  safety  established  by  the 
assumed  EDG  availability  will  be  enhanced 
by  the  increased  reliability  and  availabilitv  of 
the  EDGs. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Nevratan  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000.  Washington. 
D.C.  20036 

NRC  Project  Director  William  D, 
Beckner 

TU  Electric  Company.  Docket  Ncs.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  April  25, 
1994 

Brief  description  of  amendments:  The 
proposed  amendments  would  re\-ise  the 
technical  specifications  by  updating  the 
unit  staff  qualification  requirements  to 
Regulatory  Guide  1.8.  Revision  2. 
"Qualification  and  Training  of  . 
Personnel  for  Nuclear  Power  Plaits," 
and  by  relocating  administrative  control 
of  training  from  the  technical 
specifications  to  the  Final  Safety 
Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

This  proposed  amendment  involves  a 
consolidation  of  previous  unit  staff 
qualification  requirements  into  one  source 
document,  and  a  relocation  of  training 
requirements  to  a  more  appropriate  license 
basis  document.  The  qualification 
requirements  of  the  unit  staff  remains  the 
same  as  the  existing  requirements,  and  the 
relocation  of  the  training  requirements  does 
not  change  the  scope  ol  the  p.-ogram  as  it 
now  exists.  The  relocated  tniining  prcgram 
requirements  retain  adequate  administrative 
and  regulatory  controls  to  ensure  the  plant  is 
not  placed  in  an  unanalyzed  condition. 

These  changes  are  administrative  in  nature. 
They  remain  within  the  assumptions  of  the 
currant  accident  anal>'sis.  .\s  a  result,  tbey  do 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
accident. 

These  changes  are  administrative  in  nature. 
They  merely  con.solidate  qualification 
requirements  and  relocate  training 
requirements.  The  relocated  program 
requirements  retain  adequate  administrative 
and  regulatory  controls  to  ensure  the  plant  is 
not  introduced  to  an  unreviewed  safety 
question. 

These  changes  are  administrative  in  nature 
They  do  not  introduce  any  new  initiating 
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events.  As  a  re  »ult,  they  do  not  create  a  new 
or  din^erent  kii  d  of  accident  from  any 
accident  previ  tusly  evaluated. 

3.  The  propc  sed  changes  do  not  involve  a 
signficant  redi  ction  in  a  margin  of  safety- 

These  chang  ;s  are  administrative  in  nature 
and  have  no  ir  ipact  on  actual  plant 
protection  or  s  ifety  actuation  systems,  or  the 
assumed  actioi  is  performed  in  accordance 
with  normal,  a  jnormal.  or  emergency 
operating  proc  idures.  There  are  adequate 
regulatory  and  plant  conHguration  controls 
existing  to  ensi  ire  there  is  no  impact  on  the 
plant  margin  o  safety. 

The  NRC  s'  aff  has  reviewed  the 
licensee's  ani  lysis  and.  based  on  this 
review,  it  apj  ears  that  the  three 
standards  of   0  CFR  50.92(c)  are 
satisfied.  The  refore.  the  NRC  staff 
proposes  to  cfetermine  that  the 
amendment  r  jquest  involves  no 
significant  hi  zards  consideration. 

Local  Publi  c  Document  Room 
location:  Uni  /ersity  of  Texas  at 
ArUngton  Lit  ran',  Government 
Publications/  ^<1aps,  701  South  Cooper, 
P.O.  Box  194i  17,  Arhngton,  Texas  76019 

Attorney  fo  r  licensee:  George  L.  Edgar. 
Esq.,  NewTnaii  and  Holtzinger,  1615  L 
Street.  N.W..  puitelOOO,  Washington, 
DC.  20036 

NRC  Projedjf  Director:  William  D, 
Beckner 
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previously  evaluated.  The  accident  under 
consideration  is  a  high  energy  line  break 
outside  of  containment.  Allowing  a  steam 
exclusion  boundary  to  be  inoperable  for  a 
short  period  of  time  has  no  effect  on  the 
probability  of  occurrence  of  a  high  energy 
line  break  outside  of  containment. 

The  proposed  change  will  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated.  Again,  the  accident 
under  consideration  is  a  high  energy  line 
break  outside  of  Containment.  Calculations 
conclude  that  the  core  damage  frequency  for 
a  high  energy  line  break  outside  of 
containment  with  a  non-redundant  steam 
exclusion  boundary  open  is  2.57E-8  per  12- 
hour  period.  Further  conservative 
assumptions  of  one  non-redundant  steam 
exclusion  boundary  being  open  12  hours  per 
day,  5  days  per  week,  52  weeks  per  year 
results  in  a  core  damage  frequency  of  6.68E- 
6  per  year.  This  analysis  was  conservatively 
(ulculated  taking  minimal  credit  for 
itiitigaling  the  accident,  and  is  considered  to 
be  an  acceptable  level  of  risk  on  an  annual 
basis.  A  safety  factor  of  five  v.  uv  applied  to 
NUREG/CR-4550  data  to  detennme  the 
initiating  event  frequency  of  a  high  energy 
line  break.  This  calculation  supports  the 
conclusion  that  this  addition  to  the  Technical 
Specifications  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  high  energy  line  break  outside  of 

<  ontainmrnt. 

Furthermore,  calculations  conclude  that 
the  core  damage  frequency  for  a  high  energy 
line  break  outside  of  containment  with  one 
of  two  redundant  steam  exclusion  lK)undaries 
cpen  is  4.62E-10  per  72-hour  period.  Further 

<  nnservative  aasumptions  of  one  redundant 
.vluam  exclusion  damper  being  open  24  hours 
pfr  dny.  5  days  per  week,  .S2  weeks  per  year 
rt'suits  in  a  core  damage  frequency  of  4.6oE- 
8  per  year.  This  analysis  was  conservatively 

( ,.l<  iilated  taking  .minimal  (redit  lor 
niitigiiting  the  accident,  and  is  also 
r  onsidered  to  be  an  acceptdble  level  of  risk 
on  an  .mnual  basis.  Again,  a  safety  fa(  tor  of 
five  was  .ipplied  to  Nl'REG/CR-4.V'>0  data  to 
ifriemiine  the  initiating  event  frequent  y  of  a 
1  igh  energy  line  break.  This  (aliulution  also 
s'ipporls  tli«  conclusion  thjf  this  addition  to 
llie  Tochiiii  al  Spei  ifications  will  not  n^sult 
ill  a  signific  ant  increase  in  the  prob.ihiiity  or 
(  onsequences  of  an  high  ent-rgy  line  bre.ik 
i>iitside  of  cont,iinnient. 

Spit(  ifii  requirements  for  the  Stf:;m 
I  \(  InsioM  .System  do  no!  curntntly  exist  in 
tiieTtu  hnicdl  Spe<  ifications.  Addition  of  TS- 
-T.l.'i  is  an  enhun(  cmeul  to  the  Kewaunee 
Tfchnic.ll  Spec  i  fit  at  ions,  and  providing  this 
infonniition  for  the  plant  staff  and  operators 
will  not  sigiiifirantly  incfi-.nse  the  proljubility 
or  I  onsiHiiieni  es  of  an  a<  (ident  previDUslv 
tviiliialcfi.  nor  will  it  adversely  alTo  t  the 
l.i'ulth  and  safety  of  the  public. 

2)  Oeati;  the  pcssibililv  of  a  new  or 
different  kind  of  ma  ident  from  any  ai  cident 
previously  evaluated. 

The  proposed  amendment  does  not  alter 
l!ie  plant  (onfiguration,  operating sc't|)oints 
IT  overall  plant  performame.  Therefore,  it 
(  annol  create  the  possibility  of  a  new  or 
flifferent  kind  of  accident  from  any  a<  (ident 
pri»\iously  evaluated. 

:t)  Involve  a  significani  n-dctlinn  >;i  ihe 
iii.irgin  of  safety. 


Addition  of  the  spmcification  is  an 
lahant  ement  to  the  Technical  Specific  at  !on.>- 
and  does  not  alter  input  to  the  safely 
analysis.  Furthermore,  the  supporting 
analysis  demonstrates  an  acceptable  level.ol 
risk  for  removing  components  from  servii  e 
tor  limited  periods  of  time.  Therelore,  it  will 
not  involve  a  significant  recbiction  in  Ihe 
margin  of  safety. 

Additionally,  the  proposed  change  is 
similar  fo  example  C.2.e(ii)  in  51  FR  7751. 
hxample  C.2.e{ii)  states  that  changes  that 
(  onstitiile  an  additional  limitation, 
rt-striction  or  <  ontrol  not  presently  inc  luded 
in  the  TS\s  are  not  likely  to  involve  a  . 
significant  haz.nrd. 

B)  S  4.15  Steam  Exclusion  System  (,\ew  1 

The  proposed  change  was  reviewed  in 
.-:i  cordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  signific  ant  hazards  exist. 
The  proposed  change  will  not: 

1}  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The 
arcident  under  consideration  is  a  high  energy 
bne  break  outside  of  containment.  The 
performance  of  periodic  surveillance 
requirements,  testing  which  verifies  ih.il 
components  in  the  Steam  Exclusion  System 
are  operating  properly,  cannot  significantly 
increase  the  probability  or  consequences  of  a 
high  energy  line  break,  nor  will  it  adversely 
a(fe<  t  the  health  and  safety  of  the  public . 

2)  Create  the  possibility  of  a  new  or 
(fifferent  kind  of  aci  ident  from  any  ace  idem 
prev  iously  tnaluated. 

The  proposed  amendment  does  not  alter 
the  plant  configuration,  operating  seljxjints 
or  overall  plant  perfonnance.  Therefore,  it 
( .innot  ceale  the  possibility  of  a  new  or 
iliffftreni  kind  of  accident  from  any  accident 
)ir(!V!Oiisly  evalu.ited. 

^)  Involve  a  significant  reduction  in  the 
Hiargin  of  safety. 

Addition  of  ihe  spec  ification  is  an' 
enhancement  to  the  Kewaunee  Technical 
.Specific  aliens  and  does  not  alter  input  to  the 
s  ifety  anuly.sis.  Therefore,  it  will  not  involve 
i)  'ii^nificant  nuiui  Sinn  in  Ihe  margin  of 
s  itety. 

Additionally,  the  proposed  change  is 
Miuilarfo  example  C.2.e(u1  in  51  FR  7751, 
I  xampleC.i.e/ii)  states  that  changes  thai 
( Kiisiitiile  an  additional  limitation, 
n  stric  tion  or  c  ontrol  not  presently  ini  hided 
in  the  TSs  are  not  likely  to  involve  a 
s:;;nifi(.Tnt  hazard. 

Tlie  NRC  staff  has  reviewed  the 
lif.cmsee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
stiindiirds  of  10  CFR  50.92(c)  are 
s.itisiled.  Therefore,  the  NRC  staff 
proposer  to  determine  that  the 
amendment  request  involves  no 
Mi^nificant  hazards  consideration. 

Ixtcnl  Public  Document  Room 
liuation:  University  of  Wisconsin 
I  ibrary  Learning  Center,  2420  Nicolot 
Drive,  Green  Bay,  Wisconsin  ."54301. 

Attorney  for  licensee:  Bradley  D. 
)ii<  kson,  E.s(|.,  Foley  and  Lardner,  P.  (J. 
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Box  1497,  Madison.  Wisconsin  53701- 
1497. 
NRC  Project  Director  John  N.  Hannon 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50^05,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  May  26, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specification  (TS)  Sections 
2.3,  3.6,  and  4.6  by  correcting  minor 
typographical  errors  and  format 
inconsistencies.  These  changes  are 
being  proposed  as  a  part  of  the 
licensee's  ongoing  effort  to  revise  each 
section  of  the  KNPP  TS  to  achieve  a 
consistent  format  and  to  convert  the 
entire  document  to  Word  Perfect.  In 
addition,  changes  to  the  basis  for  TS 
Sections  2.3,  3.6.  and  4.6  have  also  been 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  create  the  {jossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3]  involve  a  significant  reduction  in  the 
margin  of  safety. These  proposed  changes 
involve  the  conversion  of  the  TS  to  the  Word 
Perfect  format  now  being  used  at  WPSC. 
Minor  typographical  errors  and  format 
inconsistencies  were  corrected.  These 
proposed  changes  are  administrative  in 
nature;  accordingly,  these  proposed  changes 
do  not  involve  a  significant  hazards 
consideration.  Additionally,  the  proposed 
changes  are  similar  to  example  C.2.e.(i)  in  51 
FR  7751.  Example  C.2.e.(i)  states  that  changes 
which  are  purely  administrative  in  nature; 
i.e..  to  achieve  consistency  throughout  the 
Technical  Specifications,  correct  an  error,  or 
a  change  in  nomenclature,  are  not  likely  to 
involve  a  significant  hazard. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
lackson,  Esq..  Foley  and  Lardner.  P.  O. 


Box  1497,  Madison,  Wisconsin  53701- 
1497. 
NRC  Project  Director  John  N.  Hannon 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
January  4. 1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  implement  recommended 
changes  from  Generic  Letter  (GL)  93-05, 
"Line-Item  Technical  Specification 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation."  Specifically,  the  licensee 
proposed  to  change  their  Technical 
Specifications  corresponding  to  the 
following  GL  93-05  line  numbers:  4.1.2. 
5.8.  5.14.  6.1,  7.5.  8.1.  9.1. 12,  and  14 
Date  of  individual  notice  in  Federal 
Register  July  22, 1994  (59  FR  37513) 

Expiration  of  individual  notice: 
August  22.  1994 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-529.  Palo  Verde 
Nuclear  Generating  Station,  Unit  2, 
Maricopa  County.  Arizona 

Date  of  application  for  amendment: 
July  1. 1994 

Brief  description  of  amendment    • 
request:  The  proposed  amendment 
would  modify  Technical  Specification 
(TS)  Figure  3.2-1,  "Reactor  Coolant  Cold 
Leg  Temperature  vs.  Core  Power  Level." 
Specifically,  the  minimum  cold  leg 
temperature  for  core  power  levels 


between  90  percent  and  100  percent 
would  be  changed  to  552°F  (which  is  a 
reduction  of  lO'F  from  the  previous  TS 
requirement).  This  TS  change  permits 
reactor  operation  at  full  power  with  a 
lower  reactor  coolant  temperature  to 
minimize  potential  steam  generator  tube 
degradation. 

Date  of  indixidual  notice  in  Federal 
Register:  July  13, 1994  (59  FR  35767) 

Expiration  of  individual  notice: 
August  12, 1994 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004 

Commonwealth  Edison  Company, 
Docket  No.  STN  50-456,  Braidwood 
Station,  Unit  1 ,  Will  County,  Illinois 

Date  of  amendment  request:  June  20. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Braidwood,  Unit  1.  Technical 
Specifications  (TSs)  to  remove  the 
condition  limiting  operation  of  the 
facility  to  100  days  during  the  present 
fuel  cycle  when  Tt^  is  greater  than 
500''F  and  to  restore  the  reactor  coolant 
dose  equivalent  Iodine-131  limit  to  1 
microcurie  per  gram  of  coolant  from  the 
present  value  of  0.35.  Both  the  limit  on 
permissible  operational  time  and  the 
reduction  in  the  permissible  level  of 
lochne-131  were  incorporated  into  the 
TSs  by  Amendment  No.  50  issued  to 

Facility  Operating  License  No.  NPF-72 
for  Braidwood  Station,  Unit  1,  on  Mav 
7,  1994. 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  1 1 .  1994 
(59  FR  35389) 

Expiration  of  individual  notice: 
August  10.  1994 

Local  Public  Document  Room 
location:  Wilmington  TowTiship  Public. 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-295  and  50-304,  Zion 
.Nuclear  Power  Station,  I  nits  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request:  June  16. 
1994 

Description  of  amendment  request: 
The  proposed  amendments  would, 
consist  primarily  of  an  administrative 
change  to  the  Zion  Station's  Technical 
Specifications  (TSs)  to  reflect  an 
exemption  to  10  CpR  Part  50.  .Appendix 
J.  Section  III.D.3. 

Date  of  publication  of  individual 
notice  in  Federal  Register  June  30.  1994 
(59  FR  33798) 

Expiration  of  individual  notice: 
August  1, 1994 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
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N.  County  Str^t,  Waukegan.  Illinois 
60085 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Powei  -  Station,  Unit  No.  2,  New 
London  Count  f,  Connecticut 

Date  ofame.  idment  request:  June  24, 
1994 

Description  ^f  amendment  request: 
The  proposed  imendment  would  revise 
the  Technical  Specifications  (TS)  to 
change  the  Ad  ninistrative  Controls 
section  to  requ  ire  an  individual  who 
serves  as  the  Cnerations  Manager  to 
either  hold  a  N  illstone  Unit  2  senior 
reactor  operate  r  (SRO)  license  or  have 
an  SRO  licens*  at  another  pressurized 
water  reactor.  If  the  Operations  Manager 
does  not  hold  d  Millstone  Unit  2  SRO 
license,  then  aj  i  individual  serving  as 
the  Assistant  C  perations  Manager 
would  be  requi  red  to  possess  an  SRO 
license  at  Millstone  Unit  2.  Date  of 
publication  individual  notice  in  Federal 
Register  July  t  1994  (59  FR  34872). 

Expiration  o  Individual  notice: 
August  8, 1994 

Local  Public  Document  Room 
location:  Leamdng  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thamis  Valley  Campus,  574 
New  London  Tiimpike,  Norwich, 
Connecticut  06060. 

Southern  Nuclear  Operating  Company. 
Inc.,  Docket  m.  50-348, Joseph  M. 
Farley  Nuclear  Plant,  Unit  1 

Date  ofamei  dment  request:  June  17, 
1994 

Brief  descrip  ion  of  amendment 
request:  The  ar  lendment  changes  the 
Technical  Spec  ifications  to  revise  the 
nuclear  enthal]  y  rise  hot  channel  factor 
(F  delta  H)  fror  i  equal  to  or  less  than 
1.65  (1  plus  0.3(1-P)1  to  equal  to  or  less 
than  1.70  (1  plu  s  0.3(1-?))  where  F  is  a 
fraction  of  rate( '.  power.  The  amendment 
also  revises  tha  action  statement  to 
reflect  guidance  contained  in  the 
improved  standard  technical 
specifications. 

Date  ofpubli  cation  of  individual 
notice  in  Federal  Register.  June  22, 1994 
(59  FR  32249) 

Expiration  oj  individual  notice;  July 
22, 1994 

Local  Public  pocument  Room 
location:  Houst  sn-Love  Memorial 
Library,  212  W  Burdeshaw  Street.  Post 
Office  Box  136^,  Dothan.  Alabama 
36302 


Notice  Of  Issu^ce 
Facility  Opersting 


During  the 
the  last  biweekjy 
Conmiission 
amendments. 


hss 


Of  Amendments  To 
Licenses 


p(  riod 


Ihe 


since  publication  of 
notice,  the 
issued  the  following 
Commission  has 


determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the    , 
Conunission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  envirorunental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Conmiission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
August  5, 1993,  as  supplemented  by 
letter  dated  January  19, 1994. 

Brief  description  of  amendment:  The 
amendment  extends  the  surveillance 
interval  of  selected  channel  functional 
test  for  the  reactor  protection  system 
(RPS)  and  the  engineered  safety  feature 
actuation  system  (ESFAS) 
instrumentation  from  once  per  month  to 
quarterly.  In  addition,  the  amendment 
will  modify  Technical  Specification 
(TS)  2.2.1,  Table  2.2-1  to  change 
selected  reactor  trip  setpoints  and 
allowable  values.  This  amendment 
supersedes  an  amendment  request  dated 
December  28, 1992,  published  in  the 


Federal  Register  on  February  3, 1993 
(58  FR  6994) 
Date  of  issuance:  July  15, 1994 
Effective  date:  July  15,  1994 
Amendment  Nos.:  78,  64,  and  50 
Facility  Operating  License  Nos.  NPF- 
41,  NPF-'51,  and  NPF-74:  Amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15,  1993  (58  FR 
48378)  The  additonal  information 
contained  in  the  January  19, 1994,  letter 
was  clarifying  in  nature,  was  within  the 
scope  of  the  initial  notice,  and  did  not 
affect  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  15,  1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
March  25,  1994 

Brief  description  of  amendment:  The 
amendment  revises  TS  3/4.8.4.2,  by 
eliminating  the  term  "motor  starter"  and 
replacing  it  with  a  more  accurate 
description  of  the  MOV  bypass 
configuration. 

Date  of  issuance:  July  12, 1994 

Effective  date.July  12, 1994 

Amendment  No.:  48 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1994  (59  FR  22002) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
SteamElectric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
May  20, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  requirement  for  the 
Manager  -  Operations  to  hold  a  Senior 
Reactor  Operators  (SRO)  license  at 
HBR.The  revision  allows  the  Manager  - 
Operations  position  to  be  filled  by  an 
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individual  who  holds  or  has  held  an 
SRO  license  at  either  HBR  or  a  similar 
plant.  The  amendment  also  requires  the 
Manager  -  Shift  Operations  to  hold  an 
SRO  license  for  HBR. 

Date  of  issuance:  ]uly  15, 1994 

Effective  date:  July  15, 1994 

Amendment  No.:  148 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8, 1994  (59  FR  29625) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15. 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Docum'  it  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville. 
South  Carolina  29550 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1.  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
March  12, 1993 

Brief  description  cf  amendment:  The 
amendment  revises  Technical 
Specification  Table  3.3.7.1-1  Action  72. 
to  clarify  the  actions  to  be  taken  if  the 
control  room  ventilation  radiation 
monitor  becomes  inoperable. 

Dafeo/ issuance:  July  18,  1994 

Effective  date:  as  of  its  date  of  ' 
issuance  to  be  implemented  within  90 
days. 

Amendment  No.  64 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1994  (59  FR  22013) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  18.  1994.  No 
significant  haArds  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Librar\-,  3753 
Main  Street,  Perry.  Ohio  44081 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-205,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
.March  11,1994 

Brief  description  of  amendments:  The 
amendments  add  new  hydraulic 
snubbers  on  the  main  steamlines  to  the 
Technical  Specifications  (TS)  for  Quad 
Cities.  Units  1  and  2.  and  also  change 


the  snubber  visual  inspection  interval 
and  corrective  actions  in  TS  Section 
3.6.1  and  4.6.1  to  the  format  and  content 
of  the  BWRs  STSs,  as  revised  by  Generic 
Letter  90-09,  "Alternative  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Actions,"  dated 
December  11.  1990. 
Date  of  issuance:  July  13. 1994 
Effective  date:  July  1 3 , 1 994 
Amendment  Nos.:  149  and  145 
Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  59  FR  17595  (April  13. 1994) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  13, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021.    . 

Duke  Power  Company,  et  al..  Docket 
Nos.  50^13  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County,  South  CarolinaDate  of 
application  for  amendments:  January 
25. 1993.  as  supplemented  May  12, 
1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  allow  longer 
surveillance  test  intervals  and  allowed 
outage  times  for  the  reactor  protection 
system  and  the  engineered  safety 
features  actuation  system. 

Date  of  issuance:  July  18, 1994 

Effective  date:  July  18, 1994 

Amendment  Nos.:  122  and  116 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4. 1993  (58  FR  41501) 
The  Commission's  related  evaluation  of 
tlie  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  18, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Librajy,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
February  25. 1994 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  Tables  3.3-10  and  4.3- 
7  to  add  four  instruments  as  part  of  the 
accident  monitoring  instrumentation. 


and  delete  five  instruments  from  the  TS 
Tables  that  are  not  part  of  the  accident 
monitoring  instrumentation. 
Date  of  issuance:  ]uly  18, 1994 
Effective  date:  July  18, 1994 
Amendment  Nos.:  144  and  126 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17597) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  18, 1994. No 
significant  hazards  consideration 
comments  received:  No. 

Loco/  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant.  Unit  Nos.  1  and  2,  St.  Lucie 
County.  FloridaDate  of  application  for 
amendments:  February  22, 1994 

Brief  description  of  amendments: 
These  amendments  relocate  the 
instrument  response  time  limits  for  the 
Reactor  Protective  System  and  the 
Engineered  Safety  Features  Actuation 
System  from  the  Technical 
Specifications  to  be  Updated  Safety 
Analysis  Report  for  both  units. 
Date  of  issuance:  ]u\y  12,  1994 
Date  of  issuance:  July  12. 1994 
Effective  date:  July  12, 1994 
Amendment  Nos.:  128  and  67 
Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revisfni 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17598) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  12. 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
April  11,  1994 

Brief  description  of  amendment:  The 
amendment  revises  the  plant  Technical 
Specifications  (TS)  to  relocate  the 
detailed  inspection  criteria,  methods 
and  frequencies  of  the  containment 
tendon  sur\'eil!ance  program  to  the 
Final  Safety  Analysis  Report  (FSAR) 
and  to  provide  a  direct  reference  to  the 
tendon  surveillance  program  in  the  TS. 
and  m.ike  certain  editorial  changes. 
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Hoaston  Ligh  ing  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  afad  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texan 
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Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
April  18, 1994 

Brief  description  of  amendment: 
Technical  Specification  Sections  3/ 
4.6.6.3,  "Standby  Gas  Treatment 
System,"  and  3/4.7.2,  "Control  Room 
Ventilation  System,"  require  periodic 
testing  of  the  charcoal  filter  beds  to 
demonstrate  their  continuing 
effectiveness  in  removing  radioiodine. 
The  specifications,  which  referenced  the 
testing  methodology  of  ASTM  D3803- 
79,  have  been  updated  to  reference  the 
1989  version  of  the  standard. 

Date  of  issuance:  }u\y  22,  1994 

E//ecf;Ve  c/afe;  July  22,  1994 

Amendment  No.:  91 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  12,  1994  (59  FR  24750) 
The  June  16,  1994,  submittal  consisted 
of  revisions/clarifications  which  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  considerations 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  22, 
1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  17, 1993. 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  allow  a  portion  of  the 
VVaste  Gas  Holdup  System  Explosive 
Monitoring  System  to  be  inoperable  for 
160  days  on  a  one-time  basis  so  that  the 
VVaste  Gas  Oxygen  Analyzer  can  be 
replaced.  These  amendments  also  make 
an  editorial  change  to  the  Automatic 
Gas  Analyzer  tag  numbers. 

Date  of  issuance:  ]u\y  7,  1994 

Effective  date:  July  7,  1994 

Amendment  Nos.:  179  &  163 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  February  2,  1994  (59  FR  4938) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  7, 1994. No 


significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  6, 1993 

Brief  description  of  amendments:  This 
amendment  request  changes  the 
technical  specifications  to  provide  for  a 
separate  action  if  the  Accumulator 
cannot  meet  the  requirements  of  the 
Limiting  Condition  for  Operation  due  to  - 
boron  concentration.  The  allowed 
outage  time  to  restore' boron 
concentration  is  changed  from  1  hour  to 
72  hours. 

Date  of  issuance:  July  20, 1994 

Effective  date:  July  20, 1994 

Amendment  Nos.  152  and  132 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  15, 1993  (58  FR 
48389)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  20,  1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Libran,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
June  11, 1993  and  supplemented  July 
19,  August  3,  and  September  16,  1993. 

Brief  description  of  amendment:  The 
amendment  reduces  the  boron 
concentration  in  the  boric  acid  tank 
from  12  percent  by  weight  to  between 
3.75  and  4  percent  by  weight.  The 
reduced  boron  concentration  results  in 
eliminating  the  need  for  heat  tracing  in 
the  boric  acid  tank  piping  system. 

Date  of  issuance:  July  20,  1994 

Effective  date:  July  20, 1994 

Amendment  No.  133 

Facility  Operating  License  No.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  18.  1993  (58  FR  43932) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  20, 1994. No 
significant  hazards  consideration 
comments  received:  No 
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Local  Public  Document  Room    ' 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Teimessee  Valley  Authority.  Docket 
-Nos.  50-259.  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  AlabamaDate  of 
application  for  amendments:  December 
23, 1993  (TS  346) 

Brief  description  of  amendment:  The 
amendments  revise  the  Technical 
Specification  surveillance  requirements 
regarding  the  visual  inspection  of 
snubbers,  consistent  with  the  guidance 
in  Generic  Letter  90-09,  "Alternative 
Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective 
Actions." 

Date  of  issuance:  July  5, 1994 

Effective  date:  July  5,  1994 

Amendment  Nos.:  210,  225  and  183 

Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68:  This 
amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25. 1994  (59  FR  27067) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  5,  1994. No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
May  16. 1994  (TS  93-18) 

Brief  description  of  amendments:  The 
amendments  change  the  Electrical 
Power  Systems  surveillance 
requirements  wording  to  reflect  the  use 
of  the  new  common  station  service 
transformers  with  auto  load  tap 
changers  as  the  normal  power  supply 
for  the  6.9  KV  unit  boards. 

Date  of  issuance:  July  11,  1994 

Effective  date;  July  11. 1994 

Amendment  Nos.:  184  and  176 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR- 79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  8. 1994  (59  FR  29637) 
The  Commission's  related  evaluation  of 
the  amendments  are  contained  in  a 
Safety  Evaluation  dated  July  11, 1994. 
No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga, 
Termessee  37402 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
March  18. 1994,  as  supplemented  on 
June  20, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  TS  2.1.2  (Reactor 
Core),  TS  2.2.1  (Reactor  Protection 
System  Setpoints),  Bases  2.1.1  and  2.1.2 
(Reactor  Core).  Bases  2.2.1  (Reactor 
Protection  System  Instrumentation 
Setpoints),  TS  3.2.2  and  3.2.3  (Power 
Distribution  Limits).  Bases  3/4  (Power 
Distribution  Limits),  and  TS  6.9.1.7 
(Administrative  Controls.  Core 
Operating  Limits  Report).  This 
amendment  removes  cycle-specific 
limits  from  TS  and  relocates  them  in  the 
Core  Operating  Limits  Report. 

Date  of  issuance:  July  22,  1994 

Effective  date:  July  22. 1994 

Amendment  No.  189 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  April  28, 1994  (59  FR  22014) 
The  June  20. 1994,  submittal  provided 
supplemental  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  22.  1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancro^ 
Avenue.  Toledo,  Ohio  43606. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
February  21, 1992.  supplemented  by 
letters  dated  April  16.  1992.  and  March 
29. 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  Appendix  B, 
Environmental  Protection  Plan  (Non- 
radiological),  by  removing  Sections  2.3 
and  4.3,  "Cultural  Resources."  Union 
Electric  has  developed  and  maintains  a 
management  plan  for  the  protection  of 
cultural  resources  on  the  Callaway  Plant 
site.  The  amendment  request 
summarizes  the  plan  that  provides  the 
status  and  disposition  of  each  portion  of 
the  current  Appendix  B  sections  related 
to  cultural  resources. 

Dofeo/ issuance;  July  13. 1994 

Effective  date:  to  be  implemented 
within  30  days  of  issuance 


Amendment  No.:  90 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications  Appendix  B, 
Environmental  Protection  Plan. 

Dafe  of  initial  notice  in  Federal 
Registen  April  13, 1994  (59  FR  17607) 
The  additional  information  contained  in 
the  April  16, 1992,  and  March  29, 1994. 
letters  was  supplemental  in  nature,  is 
vdthin  the  scope  of  the  initial  notice, 
and  did  not  affect  the  NRC  staffs 
proposed  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  13,  1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton. 
Missouri  65251. 

Virginia  Elelctric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2.  Louisa  County,  Viipnia 

Date  of  application  for  amendments: 
March  1, 1994,  as  supplemented  by 
letter  dated  June  16, 1994 

Brief  description  of  amendments:  The 
amendments  modify  the  requirement  for 
operability  testing  of  an  EDG  when  the 
alternate  safety  buses'  EDG  is 
inoperable.  Also,  the  requirement  for 
operability  testing  of  the  EDGs  when 
one  or  both  offsite  AC  sources  are 
inoperable  is  deleted.  Finally,  the 
amendments  eliminate  fast  loading  of 
EDGs  except  for  the  Loss  of  Offsite 
Power  test  and  separate  the  hot  restart 
test  from  the  24-hour  loaded  test  run  of 
the  EDGs.  The  changes  are  consistent 
with  NRC  Generic  Letter  93-05  dated 
September  27, 1993. 

Date  of  issuance:  July  18.  1994 

Effective  date:  July  18. 1994 

Amendment  Nos.;  184  and  165 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  March  30,  1994  (59  FR  14899) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  18. 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville.  Virginia  22903- 
2498. 
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Effective  date:  to  be  implemented 
within  30  days 

Amendment  No.:  109 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2. 1994  (59  FR  4951) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  compUes  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  td  publish, 
for  pubhc  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 


appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment , 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated- 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 
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The  Conmiission  is  also  offering  an 
opportunity  fo»  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
September  2, 1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  docimient  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order .^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
-  why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 


supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opi>ortunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stiwt,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 


name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1.  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
July  14,  1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.6.1.4.  main  steam 
isolation  valve  (MSIV)  leakage  control 
svstem  (LCS),  to  add  a  footnote  to  the 
APPUCABILITY  statement.  The 
footnote  states,  "The  provisions  of 
Specification  3.0.4  are  not  applicable 
from  the  effective  date  of  this 
amendment  until  the  completion  of 
Operating  Cycle  5." 

Date  of  issuance:  ]u\y  15,  1994 

Effective  date:  July  15.  1994 

Amendment  No.  63 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration; 
No.The  Commission's  related  evaluation 
of  the  amendment,  finding  of 
emergencycircumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  July  15, 1994. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry.  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shaw.  Pittman.  Potts  &  Trowbridge. 
2300  N  Sti^et,  NW.,  Washington,  DC 
20037. 

NRC  Project  Director:  John  N.  Hannon 

Patriots  Point  Development  Authority 
and  U.S.  Maritime  Administration, 
Docket  No.  50-238,  N.S.  Savannah 

Date  of  application  for  amendment: 
May  19, 1994,  as  supplemented  on  May 
24  and  27. 1994.  and  June  3. 1994. 
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Brief  desc  iption  of  amendment:  The 
amendment  II)  deleted  the  Patriots 
Point  Develcpment  Authority  (PPDA)  as 
a  co-license< ,  (2)  allowed  relocation  of 
the  N.S.  Sav  mnah  to  the  James  River 
Reserve  Flee  t,  a  U.S.  Maritime 
Administrat  on  (MARAD)  facility,  (3) 
changed  the  jerformance  of  radiological 
health  physi  s  coverage,  surveillance 
and  respons<  to  the  U.S.  Army  Center 
for  Public  W  jrks,  Humphries 
Engineering  >nter,  (4)  changed  the 
composition  of  the  Review  and  Audit 
Conunittee  t(  i  be  consistent  with  the 
deletion  of  P  'DA  as  a  co-licensee,  and 
(5)  discontin  led  public  access  to  the 
facility  and  r  lade  other  minor  changes 
to  the'TS. 
Date  ofiss  lance:  June  29, 1994 
Effective  d  ite:  June  29, 1994 
Amendme  n  No.:  12Amended  Facility 
License  No.  I  lS-1:  Amendment  revised 
the  Technica  Specifications  and 
license. Publi :  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  The  NRC  pubUshed  a 
public  notice  of  the  proposed 
amendment,  ssued  a  proposed  finding 
of  no  significmt  hazards  consideration 
and  requestei  1  that  any  comments  on  the 
proposed  no  iignificant  hazards 
consideratior  be  provided  to  the  staff  by 
the  close  of  b  isiness  on  June  2, 1994. 
The  notice  w  is  published  in  The 
Virginian-Pil  rt/The  Ledger-Star, 
Norfolk,  Virg  nia  on  Sunday,  May  29, 
1994,  The  Da  ly  Press,  Newport  News, 
Virginia  on  F  iday.  May  27, 1994,  and 
The  Post  and  Courier,  Charleston,  South 
Carolina,  on  1  nday.  May  27,  1994.  No 
comments  ha  /e  been  received. 

The  Comm  ssion's  related  evaluation 
of  the  amend  nenl,  finding  of  exigent 
circumstance  i.  consultation  with  the 
States  of  Soul  h  Carolina  and  Virginia 
and  final  no  s  ignificant  hazards 
determination  are 
contained  in  1 1  Safety  Evaluation  dated 
June  29, 1994 

.  Attorney  fo '  licensees:  M.  J. 
McMorrow,  C  ffice  of  the  Chief  Council 
(M.IR  220).  L  .S.  Maritime 
Administratic  n.  Room  7228,  400 
Seventh  Stree t,  SW,  V/ashington,  DC. 
20590. 

Local  Publit  Document  Room 
location:  N/A 


Fubl 


ic  Power  Supply 
No.  50-397,  Nuclear 
ienton  County,  - 


Washington 
System,  Docket 
ProjectNo.  2, 
Washington 

Date  of  application  for  amendment: 
July  8,  1994 

Brief  descri^ 
amendment 
specifications 
maintenance 
scram  inserti 


Jtion  of  amendment:  The 
R  odified  the  technical 

to  permit  post- 
1  BSting  of  control  rod 
times  to  be  performed  at 


icn 


lower  reactor  coolant  pressures  than 
currently  allowed. 

Dofeo/ issuance:  July  14,  1994 

Effective  date:  July  14,  1994 

Amendment  No.:  129 

Facility  Operating  License  No.  NPF-  - 
21:  The  amendment  revised  the 
Technical  Specifications.Public 
comments  on  proposed  no  significant 
hazards  consideration  comments 
rsceived:  No.The  Commission's  related 
evaluation  of  the  amendment,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  July  14.  1994. 

Local  Public  Document  Boom 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Attorney  for  licensee:  M.  H.  Philips, 
Jr.,  Esq.,  Winston  &  Strawm.  1400  L 
Street,  NW.,  Washington,  EK:  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  - 1/ 
11, Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  94-18741  Filed  8-2-94:  8:45  am) 
BILirNG  COOE  7590-01-F 


[Docket  Nos.  STN  50-528,  STN  50-529.  and 
STN50-53q 

Arizona  Public  Service  Company,  et 
al.;  Palo  Verde  Nuclear  Generating 
Station,  Units  1, 2,  and  3;  Receipt  of 
Petition  for  Director's  Decision  Under 
10  CFR  2.206  and  2.202 

Notice  is  hereby  given  that  by  letter  of 
May  27, 1994,  Thomas  J.  Saporito,  on 
behalf  of  himself  and  Florida  Energy 
Consultants,  Inc.  (petitioners),  has 
raised  numerous  concerns  regarding  the 
Palo  Verde  Nuclear  Generating  Station 
(Palo  Verde)  operated  by  the  Arizona 
Public  Service  Company  (licensee).  He 
supplemented  his  original  petition, 
raising  additional  issues  on  Jiily  8,  1994. 
Petitioners  request  that  the  NRC  (1) 
institute  a  show  cause  proceeding 
pursuant  to  10  CFR  2.202  for  the 
modification,  suspension,  or  revocation 
of  the  Palo  Verde  operating  licenses;  (2) 
issue  a  notice  of  violation  against  the 
licensee  for  continuing  to  employ  The 
Atlantic  Group  (TAG)  as  a  labor 
contractor  at  Palo  Verde;  (3)  investigate 
alleged  material  false  statements  made 
by  William  F.  Conway,  Executive  Vice 
President  at  Palo  Verde,  during  his. 
testimony  at  a  EKDL  hearing  (ERA  Case 
No.  92-ERA-30)  and  that,  in  the 
interim,  the  NRC  require  that  he  be 


relieved  of  any  authority  over 
operations  at  Palo  Verde;  (4)  investigate 
the  licensee's  statements  in  an  August 
10.  1993,  letter  firom  Mr.  Conway  to 
NRC  Administrator,  Mr.  Bobby  H. 
Faulkenberry,  regarding  Mr.  Saporito,  in 
which  the  licensee  said  that  Mr. 
Saporito  gave  materially  false, 
inaccurate,  and  incomplete  information 
on  his  apphcalion  for  unescorted  access 
to  Palo  Verde,  so  that  as  a  result  of  that 
event,  he  lacks  trustworthiness  and 
reliability  for  access  to  Palo  Verde;  (5) 
investigate  pursuant  to  10  CFR  50.7  the 
circumstances  surrounding  thePebruary 
1 994  termination  of  licensee  employee 
Joseph  Straub,  a  former  radiation 
protection  technician  at  Palo  Verde,  to 
determine  if  his  employment  was 
illegally  terminated  by  the  licensee  for   ■ 
having  engaged  in  "protected  activity" 
during  the  course  of  his  employment; 

(6)  require  that  the  licensee  respond  to 
a  "chilhng  effect"  letter  regarding  the 
circumstances  surroimding  Mr.  Straub 's 
termination  fi^m  Palo  Verde  and 
whether  any  measures  were  taken  to 
ensure  that  his  termination  did  not 
cause  a  chilling  efi'ect  at  Palo  Verde;  and 

(7)  initiate  appropriate  actions  to  require 
the  licensee  to  immediately  conduct 
eddy  current  testing  on  all  steam 
generators  at  Palo  Verde,  because  the 
steam  generator  tubes  were  recently 
subjected  to  cracks. 

As  bases  for  these  requests, 
petitioners  allege  that  (1)  a  show  cause 
proceeding  is  necessary  because  the 
public  health  and  safety  concerns 
alleged  are  significant  and  to  permit 
public  participation  to  provide  NRC 
with  new  and  relevant  information;  (2) 
past  practices  of  TAG  demonstrate  that 
employees  of  TAG  were  retaliated 
against  for  having  raised  safety  concerns 
while  employed  at  Palo  Verde;  (3) 
citations  to  testimony  from  transcripts 
and  numerous  newspaper  articles 
(appended  as  exhibits  to  the  petition), 
demonstrate  that  Mr.  Conway's 
testimony  is  not  credible;  (4)  statements 
in  the  August  10,  1993,  letter  are 
inaccurate  and  materially  false  and 
characterize  Mr.  Saporito  as  an 
individual  lacking  trustworthiness  and 
reliability  for  access  to  Palo  Verde,  so 
that  such  negative  characterizations 
have  blackhsted  him  from  continued 
employment  in  the  nuclear  industry, 
which  is  all  in  retaliation  for  him  raising 
safety  concerns  about  operations  at  Palo 
Verde;  thus,  petitioners  ask  that  these 
statements  be  rescinded;  (5)  an 
investigation  into  the  termination  of  Mr. 
Straub  is  warranted  in  view  of  the  fact 
that  the  licensee  has  engaged  in  similar 
illegal  conduct  in  the  past  where  the 
NRC  has  required  the  hcensee  to  pay 


39609 


fines;  (6)  Mr.  Straub  is  entitled  to 
reinstatement  with  pay  and  benefits 
pending  the  NRC's  investigation  into  his 
termination,  to  offset  any  chilling  effect 
his  termination  had  on  the  Palo  Verde 
workforce;  and  (7)  the  stress  corrosion 
and  cracking  in  the  steam  generators  is 
a  recurring  problem  of  which  the 
licensee  is  aware  and  has  failed  to 
properly  correct,  in  addition  to  cooling 
tower  problems,  so  that  the  NRC  should 
be  concerned  about  proper  maintenance 
of  safety  systems  and  equipment  there. 

On  July  a,  1994,  petitioners  filed  a 
supplement  raising  six  additional 
issues.  Petitioners  request  that  the  NRC 
(1)  institute  a  show  cause  proceeding 
pursuant  to  10  CFR  2.202  for  the 
modification,  suspension  or  revocation 
of  the  Palo  Verde  operating  licenses  for 
Units  1.  2  and  3;  (2)  modify  the  Palo 
Verde  operating  licenses  to  require 
operation  at  86%  power  or  less;  (3) 
require  the  licensee  to  submit  a  No 
Significaint  Hazards  safety  analysis  to 
justify  operation  of  those  units  above 
86%  power;  (4)  take  immediate  action 
(e.g.  confirmatory  order)  to  cause  the 
licensee  to  reduce  operation  to  86% 
power  or  less;  (5)  require  the  licensee  to 
analyze  a  design  basis  SGTR  event  to 
show  that  the  offsite  radiological 
consequences  do  not  exceed  a  small 
fraction  of  the  limits  of  10  CFR  Part  100; 
and  (6)  require  the  licensee  to 
demonstrate  that  its  emergency 
operating  procedures  for  SGTR  events 
are  adequate  and  the  plant  operators  are 
sufficiently  trained  in  emergency 
operating  procedures. 

As  bases  for  these  requests, 
petitioners  allege  that  (1)  the  licensee 
experienced  a  steam  generator  tube 
rupture  ia  the  free  span  area  on  Unit  2 
on  March  14, 1993;  (2)  during  a  Januarj". 
1994  inspection  on  Unit  2.  85  axial 
indications  were  identified,  the  longest 
indication  being  7.5  inches;  (3)  more 
extensive  testing  will  confirm  the 
existence  of  circumferential  crack 
indications  in  the  expansion  transition 
area;  (4)  in  May  1994,  steam  generator 
sludge  from  Units  1  and  2  indicates  a 
lead  content  of  4,000-6.000  ppm.  which 
is  unusually  high,  accelerates  the 
crevice  corrosion  process,  and  is 
believed  to  be  caused  by  a  feedwater 
source  deficiency;  (5)  the  licensee  failed 
to  properly  implement  operational 
procedures  regarding  the  March  14. 
1993  steam  generator  tube  rupture 
event,  citing  eight  instances;  (6)  the 
licensee's  failure  to  comply  with 
approved  procedures  in  the  above  event 
is  indicative  of  a  problem  plant  that 
warrants  further  NRC  action;  (7)  the 
NRC  is  aware  of  additional  licensee 
weaknesses  regarding  the  steam 
generator  tube  event,  citing  four 


instances;  (8)  the  licensee  cannot  assure 
that  the  radiation  dose  limits  are 
satisfied  for  applicable  postulated 
accidents:  (9)  the  licensee  is  not 
maintaining  an  adequate  level  of  public 
protection  in  that  the  offsite  dose  limits 
will  be  exceeded  during  a  steam 
generator  tube  rupture;  (10)  the  licensee 
cannot  demonstrate  that  a  Palo  Verde 
unit  can  safely  shut  down  and 
depressurize  to  stop  steam  generator 
tube  leakage  prior  to  a  loss  of  reactor 
water  storage  tank  inventory;  (11)  steam 
generator  tubes  are  an  integral  part  of 
the  reactor  coolant  boundar)',  and  that 
tube  failures  could  lead  to  containment 
bypass,  and  therefore  must  be  carefully 
considered  by  the  NRC  and  the  licensee. 
(12)  the  hcensee  cannot  demonstrate 
compliance  with  10  CFR  part  50, 
Appendix  A,  which  establishes  the 
fundamental  requirements  for  steam 
generator  tube  integrity;  (13)  the 
licensee  has  failed  to  comply  with  NRC 
requirements  under  NUREG-0800  to 
show  that  in  the  case  of  a  steam 
generator  tube  rupture  event,  the  offsite 
conditions  and  single  failure  do  not 
exceed  a  small  fraction  of  the  limits  of 
10  CFR  part  100;  and-(14)  the  hcensee 
has  posed  an  unacceptable  risk  to  public 
health  and  safety  by  raising  power  on  all 
three  Palo  Verde  units  above  86%, 
considering  the  severe  degradation  of 
the  steam  generator  tubes. 

This  request  is  being  treated  pursuant 
to  10  CFR  §§  2.206  and  2.202  of  the 
Commission's  regulations.  The  request 
has  been  referred  to  the  Director  of  the 
Office  of  Enforcement  and  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation.  In  a  letter  of  July  26.  1994. 
the  petitioners'  requests  that  the 
Commission  take  immediate  action  to 
require  eddy  current  testing  on  all  Palo 
Verde  steam  generators,  and  reduce 
operation  of  the  Palo  Verde  units  to 
86%  power  or  less,  have  been  denied 
As  provided  by  §  2.206,  appropriate 
action  will  be  taken  on  this  request 
within  a  reasonable  time.  A  copy  of  the 
petition  is  available  for  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW..  Washington.  DC 
20555  and  local  public  document  room 
a  the  Phoenix  Public  Library.  12  East 
McDowell  Road.  Phoenix.  Arizona 
85004. 

Dated  at  Rockville.  Marjland  this  26th  day 
of  July  1994. 

For  the  Nuclear  Regulator)-  Commission. 
Joseph  R.  Gray, 

Deputy  Director.  Office  of  Enforcement. 
IFR  Doc.  94-18849  Filed  8-2-94;  8:45  ami 
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[Docfcet  No.  150-00003;  License  No.  ARK- 
740-BP-1-04;  EA  94-138] 

Otho  Jones  (DBA  Jones  Inspection 
Services),  Alderson  Oklahoma;  Order 
to  Cease  and  Desist  Use  and 
Possession  of  Regulated  Byproduct 
Material  in  NRC  Jurisdiction  (Effective 
Immediately) 

I 

Jones  Inspection  Services  is  the 
holder  of  Radioactive  Material  License 
ARK-740-BP-1-94  issued  by  the  state 
of  Arkansas,  an  NRC  Agreement  State. 
The  license  authorizes  Jones  Inspection 
Services  to  possess  and  use  sealed 
radioactive  sources  in  various 
radiographic  exposure  devices  at 
temporary  job  sites  in  the  state  of 
Arkansas.  10  CFR  150.20  of  the  NRCs 
regulations  grants  a  general  license  to 
Agreement  State  hcensees  to  conduct 
the  same  activities  in  non-Agrecrr.ent 
States  provided  that  the  NRC  is  notified 
and  the  other  provisions  of  10  CFR 
150.20  are  followed. 

II 

On  July  14. 1994.  an  NRC 
investigation  was  conducted  to 
determine  whether  Jones  Inspection 
Services  was  using  regulated  byproduct 
material  in  NRC  jurisdiction  without 
NRC  authorization.  Based  on  interviews 
with  Otho  G.  Jones,  the  sole  proprietor 
of  Jones  Inspection  Ser\ices.  and  on 
documents  obtained  from  the  Central 
Oklahoma  Oil  and  Gas  Company,  the 
investigation  confirmed  that  Jones 
Inspection  Services,  which  does  not 
hold  an  NRC  license,  had  illegally  used 
and  possessed  regulated  bv-product 
material  in  Oklahoma,  a  non-Agreement 
State  in  which  the  NRC  maintains 
regulator}'  authority  over  such  material. 
The  NRC's  investigation  determined 
that  Jones  Inspection  Services  stored 
radiographic  exposure  devices  in 
Oklahoma  from  at  least  January  1,  1994, 
to  July  1994.  and  that  these  devices  has 
been  used  to  perform  industrial 
radiography  in  Oklahoma  from  .April  1 
1994.  to  June  27.  1994  for  Central 
Oklahoma  Oil  and  Gas  Company.  The 
investigation  also  determined  that  these 
activities  were  conducted  without  NRC 
authorization.  Specifically,  the 
investigation  found  that  Jones 
Inspection  Services  did  not  hold  an 
NRC  Ucense  as  required  by  10  CFR  30.3 
and  that  Otho  Jones  did  not  notify  the 
NRC,  in  accordance  with  the  provisions 
of  10  CFR  150.20.  that  he  planned  to 
conduct  radiography  at  temporar\  job 
sites  in  NRC  jurisdiction.'  Thus,  these 


'  The  NRC  notes  that  Otho  lone&'  previous 
company.  Tunblcweed  X-Ra>  Company,  was 
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activities  wen  i  not  subject  to  inspection 
by  the  NRC  to  assure  the  protection  of 
the  public  hej  Ith  and  safety. 

In  a  signed  .tatement  Mr.  Jones 
provided  the  1  >IRC  investigator,  he  said 
he  did  not  know  he  had  to  notify  the 
NRC  and  did  i  lot  know  to  whom  the 
information  should  be  provided. 
However,  Mr.  Jones  also  said  "I  did 
think  to  call  tl  e  NRC  about  reciprocity, 
but  I  am  afraic  of  the  NRC  and  did  not 
want  me  more  hassel  [sic]  so  I  chose  not 
to  call  them  alout  working  in 
Oklahoma."  Furthersome,  as  indicated 
in  the  footnote,  Mr.  Jones  was  the  sole 
proprietor  of  Tumbleweed  X-Ray 
Company  in  S  jptember  1991  when  that 
company  was  ssued  an  NRC  order 
specifically  suspending  its  authority  to 
conduct  radiq  [raphy  activities  in 
Oklahoma  anc  other  states  in  which 
NRC  maintain  kI  regulatory  authority. 

On  July  21.  1994.  the  NRC  issued  a 
Confirmatory  Action  Letter  (CAL  4  04 
70)  which  described  voluntary 
commitments  nade  by  Mr.  Jones  to 
discontinue  th  s  use  of  three 
radiographic  e  cposure  devices  in  his 
possession  an(  to  transfer  the  devices  to 
authorized  rec  pients  or  authorized 
locations.  Mr.  ones  informed  NRC 
Region  IV  pers  innel  on  the  same  date 
that  he  had  air  ;ady  transferred  two 
devices  to  an  NRC  licensee  in  the  state 
of  Oklahoma  ahd  was  preparing  to  ship 
a  third  device  o  the  manufacturer. 
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Energy  Act  and  the  Conomission's 
regulations  require  that  the  possession 
of  licensed  material  be  under  a 
regulated  system  of  licensing  and 
inspection.  Given  the  current 
circiunstances  surrounding  Mr.  Jones' 
possession  of  the  byproduct  material 
and  the  facts  associated  with  Mr.  Jones' 
former  company  (i.e.,  Tumbleweed  X- 
Ray  Company)  to  whom  Mr.  Jones  was 
the  sole  proprietor  in  1991  and  to  which 
an  NRC  order  was  issued  suspending  its 
authority  to  conduct  radiography 
activities  in  Oklahoma  and  other  states. 
Mr.  Jones  has  not  demonstrated  that  he 
will  comply  with  NRC  requirements. 

Consequently,  it  appears  that  Mr. 
Jones  is  either  unwilling  or  unable  to 
comply  with  NRC  requirements  and 
without  Mr.  Jones  having  an  NRC 
license,  I  lack  the  requisite  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  be  protected  Therefore, 
the  public  health,  safety,  and  interest 
require  that  Otho  Jones  and  Jones 
Inspection  Services  be  required  to  cease 
and  desist  unauthorized  possession  of 
regulated  byproduct  material  and  to 
provide  certification  to  the  NRC  that  all 
regulated  byproduct  material  has  been 
transferred  to  authorized  recipients  or 
authorized  locations.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  the  violation  described 
above  is  such  that  the  public  health, 
safety,  and  interest  require  that  this 
Order  be  immediately  effective. 

IV 

Accordlingly  pursuant  to  section  81, 
161b.  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202, 10  CFR  part  30  and  10  CFR  part 
150,  it  is  hereby  ordered,  effective 
immediately,  that  Otho  G.  Jones  shall: 

A.  For  all  regulated  byproduct 
material  that  remains  in  his  possession 
in  Oklahoma  or  other  states  where  the 
NRC  maintains  jurisdiction  effective 
fi-om  the  date  of  this  Order; 

(1)  Immediately  cease  and  desist  the 
use  of  all  such  material  in  non- 
Agreement  States  within  NRC 
jurisdiction; 

(2)  Immediately  place  all  such 
material  that  is  currently  in  states 
within  NRC  jurisdiction  in  safe,  locked 
storage  pending  transfer; 

(3)  Within  five  days  of  the  date  of  this 
Order,  complete  the  transfer  of  all  such 
material  to  an  authorized  recipient  or  to 
an  authorized  location  outside  of  NRC 
jurisdiction. 

(4)  Notify  Ms.  Linda  Kasner,  Chief  of 
Nuclear  Materials  Inspection  Branch. 
NRC  Region  IV,  at  telephone  number 
817-860-8213,  of  the  above 
arrangements  no  later  than  one  day 


prior  to  the  actual  transfer  of  this 
material. 

B.  For  all  regulated  byproduct 
material  that  is  transferred  in 
accordance  with  the  above  terms,  and 
all  material  that  was  transferred 
between  July  14, 1994,  and  the  date  of 
this  Order: 

1 .  Within  10  days  of  the  date  of  this 
Order,  certify  in  writing  to  the  NRC 
Regional  Administrator,  Region  IV  at  the 
address  in  B.2  below,  under  oath  or 
affirmation,  that  such  material  was 
transferred,  and  provide  documentation 
showing  the  date  of  transfer  and  the 
recipient  of  the  material;  and 

2.  The  certification  required  in  B.l 
above  must  be  sent  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington. 
Texas  76011. 

C.  Mr.  Jones  shall  cease  and  desist 
from  possession  and  use  of  regulated' 
byproduct  material  in  NRC  jurisdiction 
unless  authorized  in  accordance  with  10 
CFR  30.3  or  10  CFR  150.20. 

The  Regional  Administrator,  Region 
rv,  may,  in  writing,  relax  or  rescind  this 
order  upon  demonstration  by  the 
Licensee  of  good  cause. 

Dated  at  Rockville,  Maryland  this  26fh  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Depu  ty  Execu  tive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

(PR  Doc.  94-18848  Filed  8-2-94;  8:45  am] 
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Toledo  Edison  Company,  Centeiior 
Service  Company  and  The  Cleveland 
Electric  Illuminating  Company; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Centerior 
Service  Company  (the  licensee)  to 
withdraw  its  March  30, 1994. 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-3 
for  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  located  in  Ottawa 
Coimty.  Ohio. 

The  proposed  amendment  would 
have  modified  the  technical 
specifications  by  adding  a  new  technical 
specification  for  Limiting  Condition  for 
Operation  3/4.4.12,  Pilot  Operated 
Relief  Value  and  Block  Valve,  including 
associated  Bases  and  Surveillance 
Requirements. 

The  Commission  had  previously  ' 

issued  a  Notice  of  Consideration  of 


Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  28, 1994 
(59  FR  22015).  However,  by  letter  dated 
July  14. 1994,  the  licensee  withdrew  the 
proposed  changes. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  and  the  licensee's  letter 
dated  March  30, 1994,  which  withdrew 
the  application  for  license  amendment. 
The  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street. 
NW..  Washington,  DC  20555.  and  at  the 
local  public  document  room  in  tlie 
Rochester  Public  Library,  115  South 
Avenue.  Rochester,  New  York  14610. 

Dated  at  Rockville.  Mainland,  this  28th  day 
of  July  1994. 

'   For  the  Nuclear  Regulatory  Commission. 
Robert  J.  Straiosky. 

Project  Manager,  Project  Directorate  111-3.  - 
Division  of  Reactor  Projects-IWT\,'.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-18851  Filed  8-2-94:  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  ot  Approval 
Under  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2674,  Notice  of  Insolvency 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  currently  approved 
collection  of  information  (1212-0033) 
contained  in  its  regulation  on  Notice  of 
Insolvency  (29  CFR  Fart  2674).  The 
collection  of  information  involves 
notices  that  must  be  given  by  the  plan 
sponsor  of  a  multiyear  pension  plan 
under  certain  adverse  financial 
circumstances  described  in  the 
regulation.  Current  approval  of  the 
collection  of  information  expires  on 
September  30.  1994. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1212- 
0031),  Washington,  DC:  20503.  The 
request  for  extension  will  Ihj  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department.  Suite  240, 1200  K  Street. 
NW.,  Washington,  DC  20006,  between 
the  hours  of  9:00  a.m.  and  4;00  p.m.  on 
business  days. 


FOR  FURTHER  INFORMATION  CONTACTj 
Harold  J.  Ashner  or  Deborah  C.  Murphy, 
Attorney.  Office  of  the  General  Counsel, 
Suite  340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW.. 
Washington,  DC  20006,  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  ("PBGC's")  regulation  on 
Notice  of  Insolvency  (29  CFR  2674). 

Section  4245(e)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(■"ERISA")  requires  that  the  sponsor  of 
a  multiemployer  pension  plan  that  is  in 
reorganize l!uu  notify  the  Secretary  of 
the  Treasury,  the  PBGC,  and  certain 
third  parties  (i.e.,  contributing 
employers,  employee  organizations 
representing  participants,  and  plan 
participants  and  beneficiaries) 
whenever  the  plan  is  or  may  become 
"insolvent"  for  a  plan  year  (that  is, 
unable  to  pay  full  benefits  when  due 
during  that  plan  year).  The  plan  sponsor 
must  also  notify  the  same  parties  of  the 
level  of  benefits  that  will  be  paid  during 
each  insolvency  year.  Section  4245(e)(4) 
provides  that  these  notices  (except  for 
the  notices  to  ihe  Secretary  of  the 
Treasury)  are  to  be  given  in  accordance 
with  rules  promulgated  by  the  PBGC. 

Section  4245(e)  requires  two  types  of 
notice  to  the  PBGC:  a  "notice  of 
insolvency,"  stating  the  plan  sponsor's 
detennination  that  the  plan  is  or  mav 
become  insolvent,  and  a  "notice  of 
insolvency  benefit  level,"  stating  the 
level  of  benefits  that  will  be  paid  dining 
an  insolvency  year.  (The  notices  also  go 
to  certain  third  parties.)  The  Notice  of 
Insolvency  regulation  prescjibes  the 
contents  of  these  notices,  the  manner  in 
which  they  must  be  given,  and  the  time 
limits  for  their  issuance. 

The  PBGC  uses  the  information  if 
receives  to  estimate  cash  needs  for 
financial  assistance  to  troubled  plans. 
Without  this  regulation,  the  notices 
required  by  ERISA  section  4245  would 
be  inconsistently  given  and  of  varying 
quality,  as  plan  sponsors  applied  their 
individual  interpretations  to  the  law. 
Further,  PBGC  financial  assistance  to 
troubled  plans  would  likely  be  delayed 
by  delays  in  notification. 

The  PBGC  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  for  tliis  collection  of 
information  (1212-033),  which  is 
currently  approved  by  OMB  through 
September  30, 1994.  The  PBGC 
estimates  that  three  plans  will  be 
affected  by  this  jregulation  each  year  mui 
that  each  of  these  plans  will  spend  t> 
hours  preparing  the  required  notices. 


This  amounts  to  an  ajinual  burden  on 
the  public  of  18  hours. 

Issued  al  Washington,  IX:.  this  28th  day  of 
July  1994. 

Martin  Slate, 

Exxutive  Director.  Pension  beiwfit  Guaranty 
Corporation. 

|FR  Doc  94-18908  Filed  8-2-34;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34449;  File  No.  SR-CSE- 
94-04] 

Self-Regulatory  Organizations; 
Cincinnati  Stock  Exchange,  !nc.;  Order 
Approving  Proposed  Rule  Change 
Concerning  Chinese  Wall  Procedures 
for  Designated  Dealers 

July  27. 1994. 

I.  Introduction  and  Background 

On  March  17.  1994  tlie  Cincinnati 
Stock  Exchange,  Inc.  ("CSE"  or 
"Exchange")  filed  a  proposed  rule 
change  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19tb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  l?b— 4  thereunder.- 
The  proposed  rule  change  would 
require  specialists  to  establish  the 
appropriate  functional  separation  to 
their  operations  while  maintaining  and 
enforcing  written  procedures  to  prevent 
the  misuse  of  material,  non-public 
information  by  employee,  affiliated 
individual  and  proprietar)'  accoimts. 

Notice  of  the  filing  of  this  proposal 
appeared  in  the  Federal  Register  on 
June  21,  1994.^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  has 
determined  to  approve  the  proposal. 

II.  Description 

The  CSE  is  proposing  to  require 
Exchange  Desig-aated  Dealers 
("specialist")  to  establish  the 
appropriate  functional  separation  to 
their  operations  while  maintaining  and 
enforcing  writt.^n  procedures  designed 
to  prevent  the  misuse  of  material,  non- 
public information  by  employee, 
affiliated  individual  and  proprietan,- 
accounts.  The  proposed  rule  further 
requires  that  a  copy  of  such  procedures 
be  provided  to  the  Exchange  for  review 
and  approval,  and  sets  forth  specific 
guidelines  for  designated  dealers  to 
follow  in  adopting,  maintaining  and 


>  IS  ll.S.C.i78s(b)il)  (19881. 
■i  17  CFR  240.19b-*  (19<»2). 
'  See  fiecuritics  txchangr  .\cl  KiIim**-  No.  i^^iS. 
-.'.I  VK  liO.U  (Fiine  21.  Um). 
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Robert  P.  Ackermann, 

President  Regulatory  Services, 
exchange,  and  Jill  W.  Ostergaard, 
'  Market  Supervision.  Division  of 

Commission  on  July  12,  1994. 
copy  of  these  Chinese  Wall 

y  amendments  thereto,  must  be 
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firm's  compliance  officer,  or  other 
designated  official,  of  the 
communication  and  seek  guidance  from 
the  officer  or  official  as  to  what 
procedures  he  should  follow  or  what 
other  action  should  subsequently  be 
followed.  The  compliance  officer  or 
official  must  maintain  appropriate 
records,  including  a  summary  of  the 
information  received  by  the  specialist 
and  a  description  of  the  action  taken  by 
the  compUance  officer  or  other  official. 

Finally,  the  Exchange  has  established 
certain  procedures  to  monitor 
compliance,  including  the  examination 
of  the  Chinese  Wall  procedures 
established  by  the  Exchange  specialist 
firms  and  surveillance  of  proprietary 
trades  effected  by  an  affiliated  or 
associated  person  and  its  affiliated  or 
associated  specialist  firm.  The  Exchange 
will  also  monitor  the  trading  activities 
of  affiliated  or  associated  persons  and 
affiliated  or  associated  specialist  in  the 
specialist  firms'  speciality  stocks  in 
order  to  monitor  the  possible  trading 
while  in  possession  of  material, 
nonpublic  information  through  the 
periodic  review  of  trade  and 
comparisons  reports  generated  by  the 
Exchange. 

III.  Discussion 

The  Commission  has  determined  that 
the  CSE's  proposal  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  promotes  just  and 
equitable  principles  of  trade  and 
protects  investors  and  the  public 
interest.  Further,  the  Commission 
believes  the  proposal  is  consistent  with 
Section  llA(a}(l)(C){ii)7  in  that  it  aids 
in  assuring  fair  competition  among 
brokers  and  dealers. 

The  Commission  recognizes  that 
significant  conflicts  of  interest  can  arise 
between  a  specialist  operation  and  any 
associated  or  affiliated  persons,  which, 
if  not  addressed  by  appropriate  Chinese 
Wall  procedures  and  the  adequate 
surveillance  of  such  procedures,  could 
result  in  potential  manipulative  market 
making  activity  and  informational 
advantages  benefitting  the  specialist, 
specialist  unit,  or  customers  of  either, 
all  in  contravention  of  Section  6(b)  of 
the  Act. "  The  Commission  further 
believes  that  the  procedures  the 
Exchange  intends  to  implement  with 
respect  to  approving  and  monitoring  the 
Chinese  Wall  address  these  concerns, 
and  therefore  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 


'  15  U.S.C  §78k-l(a)(l)(C)(ii)(1988). 
''t5tJ.S.C§78f(b)(19e8). 


and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 

The  Co.'nmission  initially  addressed 
the  ne..es.sity  and  viability  of  Chinese 
Wall.-  iri  approving  the  amendments  to 
New  Vi)rk  Stock  Exchange  ("NYSE") 
and  Aiii-^iican  Stock  Exchange 
("Amex")  Rules  98  and  193 
respectively,  which  created  the  present 
Chinese  Wall  scheme  in  effect  onlhose 
exchanges.  ^  At  that  time,  the 
Commission  expressed  its  belief  that  it 
is  also  desirable  for  the  regional 
exchanges  to  consider  requiring 
specialists  affiliated  with  integrated 
firms  to  establish  adequate  Chinese 
Walls  and  generally  to  review  the 
efficacy  of  their  surveillance  and 
compliance  regarding  those  specialists. 
The  Commission  previously  had 
recognized  the  use  of  Chinese  Walls  in 
a  number  of  instances  regarding  the 
establishment  of  an  organizational 
separation  between  different 
departments  of  a  broker-dealer  as  one  of 
the  several  means  of  preventing  the 
interdepartment  communication  of 
material,  non-public  information.'" 

The  NYSE/ Amex  Order  noted  that,  for 
e.xample,  in  view  of  the  diverse 
functions  performed  by  a  multi-service 
firm  and  the  material,  non-public 
information  that  may  be  obtained  by  any 
one  department  of  the  firm,  the  firm 
often  may  be  required  to  restrict  access 
to  information  to  the  department 
receiving  it,  in  order  to  avoid  potential 
liability  under  Sections  10(b)  and  14(c) 
of  the  Act »»  and  Rules  lOb-5  and  14e- 
3  thereunder.  Moreover,  two  years  after 
approval  of  the  Amex's  and  NYSE's 
Chinese  Wall  procedures.  Congress 
enacted  the  Insider  Training  and 
Securities  Fraud  Enforcement  Act  of 
1988  ("ITSFEA"),  designed  primarily  to 
prevent,  deter,  and  prosecute  insider 
trading.  ^^  Among  other  provisions, 
ITSFEA  created  a  specific  requirement 
for  broker-dealers  to  maintain 
procedures  designed  to  prevent  the 
misuse  of  material,  non-public 
information.  '^  In  response  to  the 
promulgation  thereof,  many  firms 
redrafted  their  internal  Chinese  Wall 
procediues  to  ensure  compliance. ''» 


9  See  NYSE/ Amex  Order. 

'"Spp  Securities  Exchange  Act  Release  No.  23768. 
51  FR  41183  (Nov.  13,  1986),  citing  SEC 
Institutional  Investor  Study,  H.R.  Doc  No.  9264, 
92nd  Cong.,  1st  Sess.  2539  (1971).  The  Study  urged 
financial  institutions  to  "consider  the  necessity  of 
segregating  information  flows  arising  from  a 
business  relationship  with  a  company  as  distinct 
from  information  received  in  an  investor  or 
shareholder  capacity." 

>•  15  U.S.C.  §78j(b),  78n(e)  (1982). 

'^Pub.  L.  No.  100-704. 

•M5  U.S.C.  §780(0. 

'« Several  SRO's  (Philadelphia  Slock  Exchange, 
Chicago  Board  Options  Exchange,  Pacific  Stock 
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Tbe  Cc^Dtaiasiaa  restates  its 
understanding  that  a  nttmber  of  finxu 
with  tcgional  specialiat  operations  have 
esf^lished  dtinese  Wali  procedures 
between  tbe  specialist  and  its  affiliated 
firm.  Nevertheless,  such  procedures 
have  not  necessariJy  been  adopted  by  all 
specialist  affiliates,  have  not  been 
adopted  pursuant  to  any  specific 
regional  exchange  reqtiirements.  and 
have  not  been  subject  to  specific 
exchange  surveillance  end  oversight 
Consistent  with  the  NYSE/ Amex  Order, 
the  Cominissioa  has  continued  to 
encourage  tbe  regional  exchanges  to 
adopt  Chinese  Wall  procedures.  ^'^ 

The  NYSE/Amex  Order,  in  addressiz>g 
the  need  for  regional  exchange  to 
participate  in  the  regulation  of 
affiliations  between  speciah'st 
operations  aixl  diversified  broker-dealer 
firms,  took  into  account  the  foct  that 
regional  exchanges  differ  from  the 
primary  exchanges  in  terms  of  order 
flow  and  market  information.  White 
noting  that  overaU  regiona)  exchange 
volume  is  aaaall  ctmpered  fo  primary 
market  vohnne,  and  that  regional 
exchange  pricing  of  orders  is  generaify 
derived  from  primary  market 
quotatitms,  the  Commiaaion  expressed 
its  concern  that  the  diversion  hy  a  large 
broker-dealer  of  a))  or  a  signifirant 
portion  of  order  flow  in  specialty  stocks 
to  an  affihaled  regional  specialist  could 
raise  certain  regulatory  concerm  similar 
to  those  raised  hy  such  affiliations  on 
the  primary  exchanges.  Moreover,  the 
Commission  noted  that  even  if  regional 
exchange  speciahsts  continue  to  set 
their  prices  based  on  prinmary  market 
quotations,  a  regional  specialist 
affiliated  with  an  integrated  retail  firm 
could  obtain  significant  access  to 
material,  non-public  informatimi. 

The  CommisKion  continues  to  beb'evc 
that  Chinese  Walls,  with  effective 
controls,  may  be  useful  in  restricting 
in  formation  flovr  between  the  various 
departments  (rf  broker-dealers.  The 
Commission  had  monitored  the  NYSE 
and  Amox  Chinese  Wall  rules  since 
their  inception,  and  generally  believes 
they  have  proven  effective  in  the 
context  of  speciah'sfs  and  affiliated 
approved  persons. 


Exchunge  and  Boston  Stock  Exchange]  ham 
sdopfod  the  substanoB  of  rrSPEA  pnxt!dunBi  under 
their  rules  applksUe  tomcfnbarsand  nmntxtr 
fiPTiS  (See  Securities  Exchange  Act  Rel«ase  No*. 
301 22,  S7  FR  72a  Uao.  a.  taOZk  3(1S&7.  S7  m  13M9 
(April'  16. 1992);  33171 ,  5»  FR  60a92  lNo«.  Ift, 
199a).  aod  34284  (June  30.  t9S4i. 

^'^TheCoranuasioB.  in  tfaa  past,  tias  raqoMtad  tbe 
regioDa)  stock  exdungcs  to  dauil  tlw  \m»  luimmt 
HHch  Bxchaaca  has  yofimBoaattd  for  mmtmOnmtfi  ol 
compliaoLe  wifth  tka  Cbineae  WaU  i 
adopted  bj  (tfina.  aOiluled  wtth  i 
xpecialist.s. 


The  Commisskn  believes  tbe  CSE 
proposal  effectively  addresses  the 

potential  for  market  abuses  resuhing 
from  the  oogmng  relstioDship  between 
specialists  and  associated  or  affiliated 
persons.  These  fiictors,  along  with  the 
specialist's  existing  statutory  duty  to 
maintain  a  fair  and  orderly  market, 
should  combine  to  enhaitce  the 
effectiveness  of  the  proposed  Chinese 
Wall. 

Finally,  the  Commiission  notes  that 
the  structural  adequacy  of  the  Chinese 
Wall  is  only  one  part  of  evaluating 
whether  the  procedures  establisbed  by 
the  Exchange  will  detect  and  defer 
potential  improper  activity  by  either  the 
approved  person  or  the  specialist. 
Appropriate  surveillance  procedures  are 
critical  to  ensure  the  Chinese  Wail  is 
maintained.  To  this  end,  the  Exchange 
has  submitted  to  the  Comnnssion 
proposed  procedures  for  monitoring  the 
Chinese  Wall.'*  The  Commission  also 
notes  that  the  Exchange  has  represented 
that  it  believes  that  it  has  adequate 
staffing  capacity  to  monitor  compliance 
and  conduct  indepwident  reviews  of 
member  firms. 

IV.  Conchisma 

In  view  of  the  above,  the  Commission 
has  concluded  dtat  the  proposed  rule 
change  is  consistent  with  Action  6fb>  of 
the  Act,  and  that  it  is  appropriate  to 
approve  tbe  Chinese  Wall  Procedures 
for  Designated  Dealers. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rute  change  be,  and  is  hereby 
approved. 

For  the  Ckunnussioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority,  T7  CFR  20O.3O-3(AKl2). 
Margaret  H.  McFarbnd. 
Deputy  Secrntary. 

jKR  Dot.  94-18821  Fifed  B-2-94;  8:45  »m\ 
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Issuer  OeUsting;  Application  to 
Withdraw  From  Listing  and 
Registration;  (Bush  Industries,  Inc^ 
Class  A  Common  Stock,  $.10  Par 
Value)  File  No.  1-12190 

)uly28,  1OT4. 

Bush  Industries,  Inc.  ("Company"*) 
has  filed  an  application  with  the 
Securities  and  Exchangp  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exdiaitge  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  lo  withdra\« 
the  above  specified  security  firom  listing 


praoaitoai  be  •ccoidtv)  umM^otkil  iiMtmmf  by 
the  Commission. 


and  legistratTon  on  the  American  .Stock 
Exchange,  hic.  ("Amex"). 

The  reasons  alleged  in  the  applicatian 
for  withdrawing  this  security  from 
listing  and  registration  inchidcs  tbe 
folloMring: 

According  to  the  Company,  in 
addition  to  bmng  hsted  on  the  Amex.  its 
Class  A  Common  Stock  is  listed  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSB-^.  The  Compasy  s  Class  A 
Common  Slock  commenced  trading  on 
the  NYSE  at  the  opening  of  business  on 
July  14. 1994  and  concurrently 
therewith  such  stock  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  Class  A  Common  Slock  from  listing 
on  the  Amex,  the  CoBipaiiy  conaideied 
the  direct  and  indirect  coat  and 
expenses  attendant  on  maLotainina  tbe 
dual  listing  of  its  securities  on  the  NYSE 
and  on  the  Amex.  The  Ccmpany  tk^ea 
not  see  any  particular  advantage  in  the 
dual  trading  <tf  iu  Qass  A  Common 
Stock  and  believes  that  dual  hstja^ 
would  fragment  the  market  for  its  Class 
A  Common  Stock. 

Any  intcioted  person  may.  en  or 
before  Aa|;ast  18. 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commiaaion.  450  Fifth  Street, 
N.W.,  WaahingtOB.  D.C.  20549.  iarta 
bearing  upon  wbather  the  application 
has  been  made  in  accordance  with  the 
rules  of  tbe  exchanges  aitd  what  lonaM, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  suhnaitted  to  it  wiU 
issue  an  order  gp-anting  (he  appbcation 
after  the  date  mentiooied  ahowe,  unless 
the  Commission  determines  to  uitler  a 
bearing  on  the  matter. 

For  the  Commission,  by  fbe  EKvisioM  of 
Market  Regulation,  puisuant  to  deiefffaei 
HUthority. 
JonalbaB  G.  KaU 
Secretary. 

IFR  Doc.  94-1«824  Piled  S-2-94;  »:4Sa»nf 
BH-UNGCOOE  80t«-at-M 

[Rel.  No.  tC-20431 ;  at  2-M9(^ 

The  GabeOi  Equity  Trust  Inc.,  et  aL; 
AppHcation 

Inly  2».  1994. 

AGEM<:Y:  Securities  and  Exchange 

Commissicr,  fSECr). 

ACTIOM:  Notice  of  AppKcation  lor 

Exemption  under  the  Investment 

Company  Act  of  1994  (the  "Actl. 

AP»»UCAlfrS:  The  Gabelli  Equity  Trust 
Inc.  (the  "Trrist"),  the  GebelH  Clohal 
Multimedia  Trust  Inc.  (•'Kfuhimedra'*), 
and  Gahelli  Funds,  Inc.  ("00*^. 
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RELEVANT  ACT  SECTIONS:  Exemption 
requested  und  sr  section  17(b)  from 
section  17(a)  aid  pursuant  to  section 
17(d)  and  rule  17d-l.        '  ' 
SUMMARY  OF  AI'PUCATtON:  Applicants 
seek  an  order  I  o  permit  the  Trust  to 
transfer  a  port;  on  of  its  assets  to 
Multimedia,  a  aewly  formed,  wholly- 
owned  subsidi  ary  that  is  a  registered 
investment  coi  npany  and  to  distribute  to 
the  Trust's  sha  reholders  the  stock  of  the 
subsidiary  reci  tived  in  exchange  for  the 
transfer  of  asse  ts. 

RUNC  DATES:  The  application  was  filed 
on  July  1,  199^. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  Ihe  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  \hf  SEC  by  5:30  p.m.  on 
August  24, 19^4,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  vjish  to  be  notified  of  a 
hearing  may  r^uest  notification  by 
writing  to  the  ^EC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washii^on,  DC  20549. 
Applicants,  oie  Corporate  Center,  Rye, 
New  York  105^0. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curiis,  Senior  Counsel,  at 
(202)  942-056^  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
056  (Division  of  Investment 
Management,  0ffice  of  Investment 
Compemy  Regiilation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  Nummary  of  the 
application.  The  complete  application 
may  be  obtainid  for  a  fee  at  the  SEC's 
Public  Referen|ce  Branch. 

Applicants'  Ri  presentations 

1.  The  Trust  is  a  non-diversified, 
closed-end  ma  oagement  investment 
company.  GFI  is  the  investment  adviser 
to  the  Trust.  The  Trust  seeks  long-term 
growth  of  capital  primarily  through 
investment  in  fequity  seciuities.  Income 
is  a  secondary  objective  of  the  Trust.    - 
When  the  Trust  commenced  operations, 
it  stated  in  its  prospectus  that,  as  a  non- 
diversified  in^festment  company,  the 
Trust  could  concentrate  investments  in 
individual  issues  to  a  greater  degree 
than  a  diversified  investment  company. 

2.  The  Board  of  Directors  of  the  Trust 
has  taken  seve  ral  steps  in  order  to  seek 
to  reduce  any  i  liscount  between  the 


trading  price  of  the  Trust's  shares  and 
the  Trust's  net  asset  value.  The  Board  of 
Directors  of  the  Trust  has  authorized  the 
piu-chase  of  Trust  shares  in  the  open 
market  whenever  a  discount  of  10%  or 
more  exists.  Additionally,  the  Board  has 
adopted  a  "10%  payout"  policy. '  while 
the  Board  of  Directors  of  the  Trust 
believes  that  the  adoption  of  this  policy 
has  ameliorated  the  discount  at  which 
the  Trust's  shares  trade.  GFI,  in 
managing  the  Trust's  assets  with  a  view 
toward  assuring  that  the  Trust  will  be 
able  to  meet  its  10%  payout  policy  on 
a  consistent  basis,  has  diversified  the 
Trust's  investments  to  a  greater  extent 
than  required  under  the  Act  and  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

3.  Multimedia  was  incorporated  on 
March  31, 1994  and  filed  a  notification 
of  registration  on  Form  N-8A  on  April 
8, 1994  to  register  under  the  Act  as  a 
non-diversified  closed-end  management 
investment  company.  Multimedia  filed 
a  registration  statement  under  the  Act 
on  Form  N-2  on  July  8. 1994.  The  Trust 
owns  10,000  shares  gf  Multimedia's 
common  stock,  constituting  all  the 
issued  and  outstanding  shares  of  the 
common  stock  of  Multimedia.  ^  These 
shares  were  issued  in  respect  of  the 
Trust's  contribution  to  Multimedia  of 
$100,000  of  initial  capital.  The  person 
who  currently  serve  as  directors  of  the 
Trust  are  the  directors  of  Multimedia, 
and  the  principle  executive  officers  of 
the  Trust  hold  the  same  officers  with 
Multimedia. 

4.  Multimedia's  primary  investment 
objective  is  long-term  growth  of  capital. 
However,  unlike  the  Trust,  which 
attempts  to  achieve  this  objective  by 
investing  primarily  in  a  portfolio  of 
equity  securities  of  companies  in  a  wide 
variety  of  industries,  Multimedia  will 
concentrate  its  investments  in  common 
stock  and  other  securities  of  foreign  and 
domestic  compjuiies  in 
telecommunications,  entertainment, 
media,  and  publishing  industries. 

5.  The  Board  of  Directors  of  the  Trust 
has  approved,  subject  to  exemptive 
relief  and  subsequent  shareholder 
approval,  the  contribution  of  up  to  10% 
of  the  Trust's  net  assets  (but  in  any 
event  not  less  than  $60  milUon  in  order 
to  satisfy  the  Usting  requirements  of  the 
New  York  Stock  Exchange)  to 


'  Pursuant  to  this  policy,  the  Trust  nukes 
quarterly  distributions  of  S0.25  per  share  following 
each  of  the  first  three  calendar  quarters  of  each  year 
and  an  adjusting  distribution  in  December  equal  to 
the  sum  of  2.5%  of  the  net  asset  value  of  the  Trust 
as  of  the  last  day  of  the  four  preceding  calendar 
quarters  less  the  aggregate  distribution  of  $0.75  per 
share  for  the  most  recent  calendar  quarters. 

'  Applicants  received  a  non-action  letter  with 
respect  to  section  12(d)91).  See  The  Gabelli  Equity 
Trust,  (pub.  avail.  April  1.  1994). 


Multimedia.  It  is  anticipated  that  the 
contributed  assets  will  consist  largely  or 
exclusively  of  cash  and  short-term  fixed 
income  instruments.  All  the  shares  d( 
the  common  stock  of  Multimedia  then 
will  be  distributed  by  the  Trust  as  a 
dividend  to  its  shareholders  at  a  rate  of 
one  share  of  Multimedia  Trust  common 
stock  for  every  ten  shares  held  of  the 
Trust.  The  contribution  of  the  Trust 
assets  to  Multimedia  and  the  subsequent 
distribution  of  Multimedia  shares  to  the 
Trust  shareholders  is  referred  to  herein 
as  the  "Transaction."  Application  will 
be  made  to  hst  Multimedia's  shares  for 
trading  on  the  New  York  Stock 
Exchange. 

6.  GFI  will  serve  as  investment 
adviser  to  Multimedia.  The  advisory  fee 
structure  for  Multimedia  will  be  the 
same  as  that  approved  by  the  Trust 
shareholders  at  the  Trust's  1994  annual 
meeting  of  shareholders  held  on  June 
27, 1994.3 

7.  The  Board  of  Directors  of  the  Trust 
believes  that  the  Transaction  will  result 
in  the  following  benefits  to  Trust 
shareholders:  (a)  Shareholders  v/ill 
receive  shares  of  an  investment 
company  with  a  more  concentrated 
portfolio  and  a  different  risk-retom 
profile  than  the  Trust;  (b)  shareholders 
vdll  acquire  Multimedia  shares  at  a 
much  lower  cost  than  is  typically  the 
case  for  a  newly-organized  closed-end 
equity  fund  since  there  will  be  no 
underwriting  discounts  or  commissions; 
and  (c)  Multimedia  will  distribute 
substantially  all  of  its  annual  net 
income  and  capital  gains  to 
shareholders  at  year  end,  and 
consequently  Multimedia  may  be  more 
fully  invested  in  equity  securities  than 
the  Trust.  Multimedia  does  not  intend 
to  adopt  a  dividend  policy  similar  to  the 
Trust's  10%  payout  policy.  The  Board  of 
Directors  believes  that  the  benefits  of 
the  Transaction  outlined  above 
outweigh  the  costs  of  the  Transaction. 

8.  The  Trust  does  not  expect  that  it    . .. . 
will  reco^ze  significant  taxable  gain 

on  its  contribution  of  cash  and 
secuirities  to  Multimedia  in  exchange  for 
shares  of  Multimedia.  Multimedia  has 
been  advised  by  counsel  that  the 
distribution  of  shares  of  Multimedia  to 
Trust  shareholders  Ukely  will  be  a 
taxable  event  for  Trust  shareholders 
and,  under  certain  circumstances,  will   " 
be  a  taxable  event  for  the  Trust. 


'  Under  the  investment  advisory  agreement 
between  Multimedia  and  GFI,  GFI  will  manage  the 
portfolio  of  Multimedia  and  also  oversee  the 
administration  of  all  aspects  of  Multimedia's 
business.  The  investment  advisory  agreement  will 
provide  that  Multimedia  will  ptay  GFI  a  fee 
computed  Weekly  and  paid  monthly  at  an  annual 
rate  of  1.00%  of  Multimedia  average  weekly  net 
assets. 
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Howevei,  the  Transaction  is  not 
expected  to  increase  significantly  the 
total  amoont  of  taxable  tfisfribttfions 
received  by  Trust  shareholders  for  the 
year  in  which  the  Transaction  is 
consummated  axKl  is  not  expected  to 
result  in  the  recognitloQ  of  &ig;niGcant 
taxable  gain  by  the  Tpjst. 

9.  The  cost.s  of  organizing  Multimedia 
and  effecting  the  distribution  of 
Muftiiaedia's  shares  to  the  Trust's 
shareholders,  including  the  tees  and 
expense  of  counsel  and  accountants  sthI 
printing,  listing,  and  registration  Sees, 
are  e^imated  to  be  approximate!; 
$250,000  and  will  be  borne  by 
Multimedia.  The  Trust  will  beai  the 
costs  of  soliciting  its  shareholders' 
approval  of  the  Transaction.  The  costs 
incurred  in  connection  with  the 
application  for  exemptive  relief  will  be 
allocated  between  the  Trust  and 
Multimesiia  on  the  basis  of  their  net 
assets,  aher  giving  effect  to  the 
Transacticm.  Costs  incurred  in 
connectitm  with  the  organization  of 
Multimedia  wU  be  amortized  on  a 
straight-lirw  basis  for  a  five-yoar  period 
bejijnning  at  tbe  commencenient  of 
operations  of  Mnltiniedia.  bi  sdditicui, 
Multimedia  wiU  incur  operating 
expenses  on  an  ongoing  ba.niS:  "nchiding 
legal,  auditing,  trsnsfn-  agency,  and 
custodiaD  expenses  that,  when 
aggregated  with  the  fees  payabte  by  the 
Trust  fat  similar  senrices  after  the 
distribirtion.  will  hkcJy  exceed  the  fees 
currently  payable  hj  the  Trust  ftw  those 
serv  ices.  It  is  not  expected  that  the 
Transaction  wrill  have  significani  effect 
on  the  anmia)  expenses  of  the  TnKt  as 
a  percentage  of  its  assets 

Appficants'  Legal  Analysis 

1 .  The  Trust  may  be  viewed  as  an 
affiliated  person  of  Multimedia  untier 
section  2(a)(3>  of  the  Act  since  the  Trvd 
will  own  100  percent  of  Multimedia's 
voting  securities  until  the 
cunsammation  of  the  Transaction. 
Multimedia  may  similaii;  be  considered 
an  affiliated  person  of  the  Trust  since 
100  peicent  of  Multimedia's  voting 
securities  will  be  owned  by  the  Trust. 
The  Trust  and  Multimedia  also  may  be 
viewed  as  affiliated  persons  of  each 
other  to  the  extent  that  they  may  be 
deemed  to  be  under  the  common  control 

ofcn. 

2.  Section  1 7(31(1  J  of  the  Act  males  it 
unlawful,  amiRig  other  things,  fcjrany 
affiliated  person  of  a  registered 
investment  company  to  sell  any 
securities  or  other  property  to  the 
registered  company.  Section  17(aX2)  of 
the  Act  makes  it  unlawful  among  other 
things,  for  such  an  affiliated  person  to 
purchase  securities  or  other  pn^erty 
from  the  reg;istejed  cmnpany. 


3.  As  a  resuh  of  the  aF5Ii.ition 
between  the  Trust  and  Muhimedja, 
section  17(a)(1)  would  {vohibit  the 
Trust's  "sale"  to  Multimedia  of  » 
portion  of  the  Thtst's  assets  and 
Multimedia's  "sale"  to  the  Trust  of 
securities  issued  by  Multimedia, 
although  the  latter  transaction  arguably 
may  be  excepted  by  section  1 7{a)f1}(B). 
Section  17(a)(2)  would  prohibit 
Multimedia's  '•purchase*'  from  the  Trust 
of  such  portion  of  the  Trust's  assets.-It 
is  also  possible  that  section  17(a)  may 
apply  writh  respect  to  the  Trust's  pro 
rota  distribution  of  Multimedia 
sectirities  to  any  Trust  shareholdtrr 
holding  more  than  5%  (rfThist  shares. 

4.  Applicants  request  an  exemption 
pursuant  to  section  1 7(b)  of  the  Act  from 
the  provisions  of  section  17(a)  erf  the  Act 
in  order  to  permit  the  Trust  to  tfJrti  the 
TransJiction.  Section  17fb)  authorizes 
the  SEC  to  issue  such  an  exemptive 
ordei  if  certain  conditions  are  met. 

5.  Applicants  also  seek  an  order  under 
section  17(d)  and  rule  17d-l 
thereunder.  Section  17|d)  and  rule  17d- 
1  th^'reunder  gencraliy  prohibit,  among 
other  things,  transactions  in  whicii  a 
registered  investment  company  and  any 
affiliated  p«iisua  of  such  a  company  may 
be  deemed  to  be  anting  jciclly. 
Applicants  request  an  order  pursuant  to 
rule  17d-l  to  the  extent  that  the 
participation  of  the  applicants  in  the 
Transact:  on  may  be  deoned  to 
constitute  a  prohibited  ioint  transaction. 

6.  Applicants  assert  that  the  terms  of 
the  Transaction,  includii^  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  and  involve  no 
element  of  overT*!aching.  Applicants 
state  that  the  proposed  sale  by  the  Trust 
of  a  portion  of  its  assets  to  Multimedia 
in  exchange  for  the  securities  of 
Multimedia  will  be  based  on  the  fnir 
value  of  those  assets  as  computed  on  the 
day  of  the  proposed  transfer.  Applicants 
further  state  that  such  assets  are 
anticipated  to  consist  largely  or 
exclusively  of  cash  and  short-term  fixed 
income  instrumeuts  and  thus  will  likely 
pose  few,  if  any.  issued  with  respect  to 
valuation.  Similarly,  apphcanls  assert 
that  Multimedia  stock  distributed  by  the 
Trust  in  the  Transaction  will  be  valued 
based  on  the  value  of  Multimedia's 
assets.  "Value"  for  those  purposes  will 
be  determined  in  accordance  with  the 
provisions  of  section  2(a)(41)  of  the  Act 
and  rule  2a-4  thereunder. 

7.  Apphcants  state  that  the 
Transaction  will  be  corrsistent  with 
stated  investment  policies  of  the  Trust 
and  Multimedia  as  fully  disclosed  to 
shareholders.  The  distribution  of 
Multimedia  shares  will  not  change  the 
position  of  the  Trust's  diasreholders  with 
respect  to  the  underlying  investments 


that  they  then  own;  such  investments 
simply  will  be  held  through  two  doseti- 
end  non-diversified  investment 
companies  with  the  same  investiruint 
objectives  rather  than  one.  Thus,  the 
effect  of  the  Trunsaction  is  consistent 
with  the  information  contained  in  past 
disclosure  documents  of  the  Trust.  A 
proxy  statement/prospectus  of  the  Trust 
and  Multimedia  will  be  used,  following 
the  issuance  of  the  exempU've  relief,  to 
sob'dt  the  approval  of  the  Tru-st 
shareholders  of  the  Transaction. 
Moreover,  the  Triist's  shareholders  will 
have  the  opportunity  to  vole  oa  the 
Transaction  afta-  having  received 
extensive  di^ilosure  coaoenui^  the 
Transaction. 

a.  Applic-«ints  stale  that  the 
TransaUioci,  will  not  pla*::e  any  o{  the 
Trust,  Multiiiiedia.  or  existing 
shareholders  of  the  Trust  in  a  position 
less  advantageous  than  that  of  any  other 
of  such  personv  The  T-'usl's  assets 
tra.isferred  to  Multiiowiia  (and  the 
shares  receiv«;d  in  return)  will  be  i»?(eii 
on  their  fair  value  as  computed  on  the 
day  of  the  transfer  in  accordance  with 
the  requirements  of  the  Ad.  The  shares 
of  Muhimetlia  will  be  distributed  as  a 
dividend  to  the  shard»)klers  in  the 
same  investment  posture  immediately 
fclloiving  the  Transaction  as  before. 
9.  Applicants  also  assort  (hat  the 
Transaction  contports  with  the  po]icie& 
underlying  rule  17a-a.  which  exempts 
from  section  1 7(a)  a  merger, 
consolidation,  or  purchase  or  safe  oS 
substantially  all  of  the  assets  invoivinf; 
registered  companies  which  may  be 
ainiiated  persons,  or  affiliated  persons 
of  an  afliliated  person,  solely  by  reason 
of  having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers.  Whife  the  Trust  and 
Multimedia  will  be  affiliated  briefly 
because  of  the  Trust's  ownership  of 
Muhimedia,  the  only  potential 
affiliation  after  the  distribution  will  be 
a  commonality  of  investmeat  adviser, 
directors,  and  certain  officers.  The 
Trust's  Board  of  Directors,  including  a 
ma|onty  of  the  directors  who  are  not 
interested  persons  of  the  Trust,  have 
made  the  foUowing  findings  required  by 
rule  17a-8:  (a)  that  participation  in  the 
Transaction  is  in  the  best  interests  of  the 
Trust;  and  (b)  that  the  interests  of  the 
existing  shareholders  of  the  Trust  will 
not  be  diluted  as  a  result  of  its  e[fer;ring 
the  transactions,  in  addition,  as  tequirul 
by  rule  17a-8,  such  findings,  and  the 
basis  upon  which  the  findings  were 
made,  will  be  recorded  fully  in  the 
mintite  book  of  the  Trust. 

10.  Accordingly,  applicants  believe 
that  the  standards  of  sections  17fb)  and 
17(d)  a.nd  rule  17d-l  thereunder  are 
met. 
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!  Commission,  by  the  Division  of 
:  Mans  gement.  under  delegated 

Mel  arland. 


For  the  ( 
Investment  i 
authority. 

Margaret  H.  I 

Deputy  Secretary . 

(FR  Doc.  94-188  i5  Filed  8-2-94;  8:45  ami 
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Issuer  Delisting;  Application  To 
Withdraw  Fronk  Listing  and 
Registration;  (jilcDonald's  Corporation, 
Common  Stock,  No  Par  Value,  With 
Attached  Righ  s)  File  No.  1-5231 

July  26, 1994. 

McDonald's  ^Corporation 
("Company")  1  as  filed  an  application 
with  the  Secur  ties  and  Exchange 
Commission  ("[Commission"),  pursuant 
to  Section  12(di  of  the  Securities 
Exchange  Act  df  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  apove  specified  security 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange  Inc.  ("PSE"). 

The  reasons  sieged  in  the  application 
for  withdrawing  this  security  from 
listing  and  regi  itration  include  the 
following: 

According  tc  the  Company,  its  Board 
of  Directors  of  he  Company  (the 
"Board"),  pursiant  to  lawfully 
delegated  auth(  irity,  unanimously 
approved  resolutions  on  May  27, 1994, 
to  withdraw  the  Company's  Common 
Stock  from  list^g  on  the  PSE.  The 
decision  of  theBoard  was  based  upon 
the  behef  that  me  listing  of  the  Common 
Stock  on  the  PSE  was  no  longer 
beneficial  to  the  Company  due  to 
minimal  voluir  e  of  trading  of  Company 
shares  on  the  E  Kchange.  Further,  an 
adequate  mark(  it  exists  for  trading  of  the 
Company's  Coi  timon  Stock  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"). 

Any  interest)  d  person  may,  on  or 
before  August  .6, 1994  submit  by  letter 
to  the  Secretar  of  the  Securities  and 
Exchange  Com;  nission,  450  Fifth  Street, 
N.W.,  Washing  on,  D.C.  20549,  facts 
bearing  upon  y  hether  the  appUcation 
has  been  made  in  accordance  with  the 
n  les  of  the  excxianges  and  what  terms, 
if  any,  should  9e  imposed  by  the 
Commission  fot  the  protection  of 
investors.  The  Commission,  based  on 
the  informatioi  submitted  to  it,  will  • 
issue  an  order  { ;ranting  the  application 
after  the  date  n  entioned  above,  unless 
the  Commissio  1  determines  to  order  a 
!  natter. 


ion,  by  the  Division  of 
pursuant  to  delegated 


hearing  on  the 

For  the  Conuni  ss 
Market  Regulaticfi, 
authority. 

Jonathan  D.  Kati , 

Secretary. 

(FR  Doc.  94-188i0  Filed  8-2-94;  8:45  am) 

BILUNO  CODE  8010-  01-M 


Issuer  Delisting;  Application  to 
Withdraw  From  Listing  and 
Registration;  (Regency  Health 
Services,  Inc.,  Common  Stock,  $.01  Par 
Value;  6^/2%  Convertible  Subordinated 
Debentures  Due  2003)  File  No.  1-11144 

July  28,  1994. 

Regency  Health  Services,  Inc. 
("Company")  has  filed  an  appUcation 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  and  the  debentures  are 
listed  on  the  New  York  Stock  Exchange, 
Inc.  ("NYSE").  The  Company's  common 
stock  and  the  debentures  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  April  5, 1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  and  the  debentures 
from  listing  on  the  Amex,  the  Company 
considered  the  direct  and  indirect  costs 
and  expenses  attendant  in  maintaining 
the  dual  Usting  of  its  common  stock  and 
the  debentiu^s  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  stock  and  beheves  that  dual  listing 
would  fragment  the  market  for  the 
common  stock. 

Any  interested  person  may,  on  or 
before  August  18, 1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Gsmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-18823  Filed  8-2-94;  8:45  am) 

BILLmO  CODE  SOIfr-OI-M 


[Release  No.  IC-20429;  811-4601] 

Variable  Annuity  Fund  II  Separate 
Account 

July  27, 19.94. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission").  . 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

applicant:  Variable  Annuity  Fund  II 
Separate  Account. 

RELEVANT  1940  ACT  SECTION  AND  RULE: 
Section  8(f)  of  the  1940  Act  and  Rule  8f- 
1  thereunder. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  17, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  22, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the  - 
Apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wrriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Variable  Annuity  Fund  II  Separate 
Account:  c/o  Mr.  Al  W.  Kennon,  Jr., 
Southwestern  Life  Insurance  Company, 
500  North  Akard,  Dallas,  Texas  75201. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  942-0670,  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  942- 
0670,  Offite  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant  was  originally 
established  by  Southwestern  Life 
Insurance  Company  as  a  separate 
account  pursuant  to  the  insurance  laws 
of  the  State  of  Texas  on  February  14, 
1986. 

2.  On  February  28, 1986,  the 
Applicant  registered  under  the  1940  Act 
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as  a  unit  investment  trust.  On  that  same 
date,  the  Apphcant  filed  a  registration 
statement  on  Form  S-6  under  the 
Securities  Act  of  1933  (File  No.  33- 
3662).  The  registration  statement  was 
declared  effective  on  October  7,  1987. 
The  Apphcant  never  made  an  initial 
public  offering  of  its  securities.     ~ 

3.  The  Apphcant  has  not  transferred 
any  of  its  assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securityholders  of  the  Applicant. . 

4.  The  Applicant  has  not  made  any 
distributions  to  securityholders. 

5.  The  Apphcant  has  no  assets,  debts, 
or  other  fiabihties  outstanding. 

6.  The  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings 
(other  than  this  deregistration 
proceeding). 

7.  The  Apphcant  has  no 
securityholders. 

8.  The  Applicant  is  net  now  engaged, 
-nor  does  it  intend  to  engage,  in  any 
business  activity  other  than  that 
necessary  for  the  winding-up  of  its 
affairs. 

Applicant's  Conclusion 

Based  on  the  facts  set  out  above. 
Applicant  represents  that  it  has  never 
made  a  pubhc  offering  of  its  securities, 
has  not  more  than  100  securityholders 
for  ptuposes  of  Section  3(c)(1)  of  the 
1940  Act  and  the  rules  thereunder,  and . 
does  not.  propose  to  make  a  public 
offering  or  engage  in  business  of  any 
kind.' Applicant  therefore  requests  an 
order  pursuant  to  Section  8(0  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc  94-18822  Filed  8-2-94:  8:4.5  am) 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
(Application  No.  99000115] 

BH  Capital  Partners,  L.P.;  Filing  of  an 
Application  for  a  License  To  Operate 
As  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  apphcation  writh  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994)  by 
BH  Capital  Partners,  L.P.  at  1860 
Embarcadero  Road,  Suite  235,  Palo  Alto. 
CA  94303  for  a  hcense  to  operate  as  a 
small  business  investment  company 


(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended,  (15 
U.S.C.  et.  seq.),  and  the  Rules  and 
Regulations  promulgated  thereunder. 

BH  Capital  Partners,  L.P.,  a  California 
limited  partnership,  will  be  owned  as 
follows: 

Jefferies  &  Company  Inc.,  580  California 

St..  Suite  2080,  San  Francisco,  CA 

94104,  50%,  Limited  Partner 
First  Taiwan,  Investment  Banking 

Group,  15  F,  563,  Chung  Hsiao  E.  Rd., 

Section  4,  Taipei,  Taiwan,  20%, 

Limited  Partner 
The  Ralph  Evans  Trust.  676  Cunpark  Dr. 

E.,  Boulder.  Co  80301.  20%,  Limited 

Partner 
BH  Capital  Associates  L.P.,  1860 

Embarcadero  Rd..  Suite  235,  Palo 

Alto,  CA  94303,  4.5%.  General 

Partner 
Robert  Wilson,  174  Catulpa  Rd., 

Atherton,  CA  94311,  2.5%.  Limited 

Partner 
Chris  Alick,  580  Cahfornia  St.,  Suite 

2080,  San  Francisco,  CA  94104.  1.5%. 

Limited  Partner 
John  Chiles.  580  Cahfornia  St..  Suite 

2080.  San  Francisco.  CA  94104. 1.5%, 

Limited  Partner 

BH  Capital  Associates  L.P.,  the 
General  Partner,  will  be  owned  as 
follows: 

Norman  F.T.  Hall,  1860  Embarcadero 

Rd.,  Suite  235,  Palo  Alto,  CA  94303. 

38.9%,  Limited  Partner 
J.  Thomas  Bentley,  1860  Embarcadero 

Rd..  Suite  235,  Palo  Alto,  CA  94303, 

38.9%,  Limited  Partner 
BH  Capital  Inc.,  1860  Embarcadero  Rd.. 

Suite  235,  Palo  Alto,  CA  94303. 

22.2%,  General  Partner 

BH  Capital  Inc.,  a  California  S 
corporation  will  be  owned  by: 
Norman  F.T.  Hall,  1860  Embarcadero 

Rd.,  Suite  235,  Palo  Alto,  CA  94303. 

50% 
J.  Thomas  Bentley,  1860  Embarcadero 

Rd.,  Suite  235.  Palo  Alto.  CA  94303. 

50% 

The  managers  of  BH  Capital  Partners. 
L.P.  are  fisted  bellow: 


Name 

Title 

J.  Thomas  Bentley  

Norman  F.T.  Hall 

Kristin  Ryan 

Managing  Partner. 

Partner 

Associate. 

The  applicant  will  have  Regulatory 
Capital  of  $20.0  milUon  in  the  first  year. 
It  will  be  a  source  of  debt  and  equity 
financing  for  quahfied  small  business 
concerns  throughout  the  United  States 
concentrating  primarily  in  the 
northwest. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 


the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  MTitten  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SVV,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Palo  Alto,  CA. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  July  27,  1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
IFR  Doc   14-18836  Filed  8-2-94;  8:45  am) 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Application  of  Aerial  Transit  Company 
For  A  Redetermination  of  Its  Fitness 

AGENCY:  Department  of  Transportation 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-7-40  ) 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  that  Aerial- 
Transit  Company  continues  to  be,  fit. 
willing,  and  able  to  engage  in  interstate 
and  foreign  all-cargo  scheduled  air 
transportation. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  8.- 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  addressed  to  the 
Air  Carrier  Fitness  Division  (X-56. 
Room  6401),  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
S.W..  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Barbara  P.  Dunnigan,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  S.W.,  Washington.  DC. 
20590.  (202)  366-2342. 
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Dated:  July  27.  1!  i94 
Patrick  V.  Murphjr 

Acting  Assistant 
Internationa]  AffaL 
[FR  Doc  94-1 8899  IF: 
BILUNO  CODE  4«10-a4> 


Se  cretaryfi 


lUS 


Employee  Prote4tion  Program 
Investigations 


AGENCY 

ACTION:  Order 
(Order  94-7-35) 
38978, 38883. 


anl 


Federal  Register  /  Vol.  59.  No.  148  /  Wednesday.  August  3,  1994  /  Notices 


'or  Aviation  and 
iled  8-2-94;  8:45  ami 


E>epartnient  of  Transportation. 
Re  )pening  Proceedings 
Dockets:  40201.  39783, 
38571. 


instructions  froi 
Appeals  for  the  i 
Circuit  on  reviev 
Department  orde^ 
91-9-20).  The  ca 


SUMMARY:  The  D(  partment  of 
Transportation  is  seeking  comments 
from  all  parties  t<  t  the  lead  Employee 
Protection  Program  (EPP)  cases  in  light 
of  the  remand  of  the  cases  with 

J  the  U.S.  Court  of 
listhct  of  Columbia 
I  of  the  final 
in  the  matter  (Order 
3S  involve  threshold 
determinations  leading  to  possible 
assistance  payments  for  eligible  airline 
employees  at  Air|New  England  (Docket 
40201),  Mackey  Ihtemational  Airlines 
(Docket  39783).  Braniff  International 
Airhnes  (Docket^8978).  Pan  American 
World  Airways  (Docket  38883).  and 
United  Air  Lines  (Docket  38571). 

DATES:  Parties  wi  shing  to  file  comments 
should  do  so  no  I  iter  than  Monday, 
September  12. 19  94.  45  days  after  the 
service  date  of  Older  94-7-35.  Any 
reply  comments  i  ire  due  no  later  than 
Wednesday,  Octc  ber  12, 1994,  30  days 
later. 


410i) 


490 


AOMESSES: 
in  the  appropriat  j 
to  the  Documents  ry 
(C-55,  room 
Transportation, 
S.W.,  Washington 
FOR  FURTHER 
Bernard  F.  Diedeiich 
General  Counsel, 
U.S.  Department 
Seventh  Street.  S 
20590.(202)366-9154 

Dated:  July  28.  1^94, 
Paul  L.  Gretch, 
Director.  Office  Oj 
[FR  Doc.  94-18803 
BILUNG  COOC  4t10-<24^ 


Comiients  should  be  filed 
docket(s).  addressed 
Services  Division 
U.S.  Department  of 
Seventh  Street. 
DC.  20590. 


Federal  Aviation 


Index  of  Administrator's 
Orders  in  Civil  P^aity 
PutsiJcation 


AGENCY:  Federal 
Administration 


MFOPMATtON  CONTACT:  Mr 
.Office  of  the 
(C-10,roont  10102). 
3f  Transportation,  400 
W..  Washington,  DC. 


>//j  itemational  Aviation. 
Filed  8-2-94;  8:45  araj 


Administration 


Decisions  and 
Actions; 


Vviation 
(I  "AA).  DOT. 


ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  an  index  by  subject  matter,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders  and  to  assist 
litigants  and  practitioners  in  their 
research  and  review  of  decisions  and 
orders  that  may  have  precedential  value 
in  a  particular  civil  penalty  action. 
Publication  of  the  index  by  order 
number,  as  supplemented  by  the  index 
by  subject  matter,  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexing  requirements. 
FOR  FURTHER  INFORMATiON  CONTACT: 
)ames  S.  Dillman.  Assistant  Chief 
Counsel  for  Litigation.  (AGC-400). 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  NW.,  Suite  925. 
Washington.  DC  20004,  telephone  (202)  . 
376-6441. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C  552(a)(2).  In  a 
notice  issued  on  July  11. 1990.  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17. 1990).  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summfuies  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
Part  13,  Subpart  G.  The  FAA  maintains 
an  index  of  the  Administrator's 
decisions  and  orders  in  civil  penalty 
actions  organized  by  order  number  and 
containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subject-matter  index. 
and  digests  organized  by  order  number. 

In  a  notice  issued  on  October  26, 
1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31. 1990.  The  FAA  aimounced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January.  April.  July,  and  October  of  each 


year).  The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter     ' 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
October  26. 1990  (55  FR  45984;  October 
31. 1990).  the  FAA  has  issued 
supplementary  notices  coataining  the 
quarterly  indexes  of  the  Administrator's 
civil  penalty  decisions  as  follows: 


Dates  of  quarter 

FEoeRAL  Register  pub- 
lication 

IOn/90-12/31/90  .. 

56  FR  44886;  2/6/91 

1/1/91-3/31/91   

56  FR  20250;  5/2/91 

4/1/91-6/30/91   

56  FR  31984;  7/12/91 

7/1/91-9/30/91    

56  FR  51735;  10/15/91 

'10/1/91-12/31/91   .. 

57  FR  2299;  1,21/92 

1/1/92-3/31/92  

57  FR  12359;  4/9/92 

4/1/92-6/30/92  

57  FR  32825;  7/23/92 

7/1/92-9/30;*92  

57  FR  48255;  10/22/92 

10/1/92-12/31/92    . 

58  FR  5044;  1/19/93 

1/1/93-3/31/93  

58  FR  21199;  4/19/93 

4/1/93-6/30/93  

58  FR  42120;  8/6/93 

7/1/93-9/30(93  

58  FR  53218;  10/29/93 

10/1/93-12/31/93  .. 

59  FR  5466;  2/4/94 

1/1/94^31/94  

59  FR  22196;  4/29/94 

In  the  notice  published  on  January  19. 
1993.  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
reflect  all  of  the  civil  penalty  decisions 
for  that  year.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  would  be 
non-cumulative. 

As  noted  at  the  beginning  of  the 
digests,  the  digests  do  not  constitute 
legal  authority,  and  should  not  be  cited 
or  relied  upon  as  such.  The  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and. 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

In  addition,  the  Administrator's 
decisions  and  orders  have  been 
published  by  commercial  publishers 
and  are  available  on  computer 
databases.  (Information  about  these 
commercial  publications  and  computer 
databases  is  provided  at  the  end  of  this 
notice.) 
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Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator— Order  Number 
Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
April  1,  1994  to  June  30,  1994) 
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Order  No. 
and  (serv- 
ice date) 


Order  No. 

and  (serv- 

Name and  docket  No. 

ice  date) 

94-1 1 

Pan  American  Ain^ays 

4/21/94 

CP89WP0220,       CP89SO0232 

P89O0239,  CP89SO0204 

94-12 

David  Ba^usiak 

4/28/94 

CP93WP0042 

94-13 

John  G.  Boyle 

5/19/94 
94-14 
6/9/94 
94-15 

6/15/94 
94-16 

6/15/94 
94-17 

6/22/94 
94-18 

6/22/94 
94-19 

6/22/94 
94-20 

6/22/94 


Name  and  docket  No. 


Order  No. 
and  (serv- 
ice date) 


CP93SO0060 

B&G  Instruments 

CP93SO0028 

Anthony  Columna 

CP94SO0002 

Martha  Phyllis  Ford 

CP93SO0244 

TCI  Corp. 

CP93NE0G7 

Phyllis  Jones  Luxemburg 

CP93SO0105 

Pony  Express  Courier  Corp. 

89-4  (HM) 

Conquest  Helicopters 

CP92NM0500 


94-21 
6/22/94 

94-22 
6/22/94 

94-23 
6/27/94 

94-24 
6/29/94 


Name  and  docket  No 


Mark  L  Sweeney 
CP91NM0430 
Jimmy  Lee  Harkins 
CP93AL0214 
Ezequiel  Perez 
CP93SP0374 
Todd  M.  Page 
CP92NM0486 


Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Subject  .Matter  Index 

(Current  as  of  June  30,  1994) 


94-3  Valley  Air;  9A~i 


.\dministrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing 9i_„  Continental  Airlines:  92-29  Hagglar.d, 

Credibility  findings .„ „... 90.21  Carroll:  92-3  Park:  93-17  .VIeTcalf: 

p.  ,    ,,  ,    ,  Northwest  Aircraft  Rental. 

Default  Jud^ent gi.n  Continental  Airlines;  92-t7  Cornwall;  94-8  Nunez;  94-22 

_^.          "                                                 .         "  Harkins. 

Discovery , ;,.... ; 39-6  American  Airlines:  91-17  KDS  Aviation;  91-54  Alaska  Air- 

c       .^T    ,•  lines:  92-46  Sunon-Sautter:  93-10  Costello. 

Expert  Testimony g^_2^  Sweeney.                                   ^«eiio. 

Granting  extensions  of  time  _ 90-27  Gabbert" 

Hearing  location  .; "'[  92-50  Cullop. ' 

Hearing  request  .; j...  93.12  Ungton:  94-6  Strohl. 

nnial  Decision ...- ;..  92-1  Costello:  92-32  Barnhill. 

i^'^^'^^V""      ■■.■•: ■ ••• • ^°-20  Degenhardt;  90-33  Cato;  92-1  Costello:  92-32  Barnhill' 

'ZSXS^rs:::::::::::::::::: ::  ■  ■ m'  Sv """ "''' ''-'' """  """""""■ "-"  ""'■"■ 

S™  .niiiaiss;;;,::::::::::::::::::::::::::::::::;::;::::::::::::  ^H  SilJS^SS^-S,;^"""  ^"""-^  ^^^  "'■'■-  ^ 

•Agency  Attorney .• 93_i3  Me^el.     • 

Air  Carrier: 

Agent/independent  contractor  of 92-70  L'SAir 

Careless  or  Reckless  ...: 92^9  &  92-70  USA.r:  93-18  Westair  Commuter. 

A         ft  f  ™.P'°>'^  ■■ 93-18  Westair  Commuter. 

Aircraft  Ma.ntenajice  .....: 9o:„  jhunderbird  Accessories:  91-8  Watts  Agricultural  Av.ai.on 

,-.            ._  93-36  &  94-3  Vallev  Air. 

.    Atter  certificate  revocation  ..; 92-73  Wyalt 

.\ircraft-Records:                                                                              .  ^ 

Aircraft  Operation r. 91^  Watrs  Agricultural  Aviation. 

Maintenance  Records ; : 91^  Watts  Agricutlural  Aviation:  94-2  Woodhouse. 

Yellow  tags    .- .: , g^.g  vVatts  -Agricultural  Aviation. 

Airmen: 

^^^°^^ 91-12  &  91-31  Terrv-  &  .Menno;  92-8  Watkins:  92-J9  Richardson  .s 

,,  .      ,    J         .  Shimp;  93-17  .Metcalf. 

Altitude  deviation 92-49  Richardson  &  Shimp.                              .       .        " 

Careless  or  Reckless : 91.12  &  91-31  Terrv-  &  Menne:  92-8  Watkins:  92-19  Richardson  .. 

P,..,  ,.       ,.      .  ..                                   „    .  •       -   .-         -  Shimp:  92-47  Cornwell:  93-17  Metcalf;  93-29  Sweeney. 

Flight  time  limitations  .• .„_ .,.u,... 93-11  Merkley 

Follow  ATCInstniction  ! ....;....,.....; „......:........::;:::  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-J9  Richardsol.  >< 

Shimp. 

92-47  Cornwall:  93-17  Metcalf. 

29  Sweeney.  . 


Low  Flight  .;..., : , .-...._ „ ; 

See  and  Avoid  ...; .- -.  93 

..•\ir  Operations  Area  (AOA):    '       '        , 

Air  Carrier  Responsibilities" ; 


- ••••■• 90-19  Continenta 

'  -                '.        .  Lines. 

Airport  Operator  Responsibilities  ..: ....„ .....: 90-19  Continental 


Airlines:  91-33  Delta  Air  Lines;  94-1  D»-!;a  Ai 


Airlines;  91-4  (.Mrport  Operator);  91-18  |A:rporl 
•  Operator!;  91-40  l.Airport  Operator]:  91-41  {Airport  Operator!  91- 

„    ,  ,-  ...'-■  58  1,'Mrporf  Ooeratorl. 

Badge  Display :..;:...... ; .-. 91^  lAi.rport  Operator);  91-33  Delta  Air  Lines. 

uennition  ot ,..-. ...:... 90-19  Continental  Airlines:  91-4  [Airport  Operator):  91-58  |Ai 

-  Operatorl. 

txciusive  Areas  ,.. 90-19  Continental  Airlines;  91-J  jAirport  Operator);  91-58  |Ai 

Operatorl. 


irpurl 


Urptirl 


.Mrport  Security  Program  (ASP):. 

Compliance  with -. 91^  |.^jrport  Operatorl:  91-18  [Airport  Operator);  91-;0  |.Ai.-)>..-t 

Operatorl;  91-41  [Airport  Operator!;  91-58  [Airport  Operatorl:  94- 
1  Delia  Air  Lines. 
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Airports: 
Airport 


Opei  at 


exoi  erating  I 


or  Responsibilities  90-12  Coatinental  Airlines;  91-4  (Airport  Operator];  91-18  (Airport 

OjjeratorJ;  91—40  (Airport  Operator);  91—41  [Airport  Operatorl;  91- 
58  (Airport  Operator). 
Contibl  (ATC): 

ti  sating  factor ^ 91-12  &  91-31  Terry  &  Menne. 

factor  : 91-12  *  91-31  Terry  &  Menne:  92^0  Wendt. 

91-12  Terry  &  Menne;  93-18  Westair  Commuter. 
91-12  Terry  &  Menne. 

[Scripts 91-12  Terry  ft  Menne;  92-49  Richardson  &  Shimp. 

91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  & 
92-70  USAir;  94-2  Woodhouse. 

Amicus  Curiae  Btiefs 90-25  Gabbert. 

Answer: 

What  constillites  92-32  Bamhill;  92-75  BecL 

Apfjeals  (See  als 
Additional 


Air  Traffic 

Error  as  mi' 
Error  as 

Ground  ConI  rol 
Local  Contrc  I 
Tapes  &  Tra 

Airworthiness 


1S(I 


Timeliness;  Mailing  Rule): 
/^ppeal  Brief 


Appeal  dism  issed  as  moot  after  complaint  withdrawn 

Appellate  argumi  ^nts  

Briefs.  Generally  


Court  of  Appeals 
"Good  Caus( 


Motion  to 
Perfecting  ai 
Extension  of  T 


Vacate  construed  as  a  brief 

Appeal  

ime  for,  good  cause  for 


Failure  to 


What  Consti  utes 


se  ve 


Service  of  brief: 

Failure  to 
Timeliness  of  Nc  t 

Withdrawal  of . 


"Attempt" 
Attorney  Fees  (S 
Aviation  Safety 
Balloon  (Hot  Air 
Bankruptcy 
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appeal  to  (See  Federal  Courts): 

'  for  Late-Filed  Briefer  Notice  of  Appeal 


other  party 
ice  of  Appeal 


(e 


EAIA): 
Aep>orting  System  .. 


92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter;  93-28  Strqhl;  94-4 

Northwest  Aircraft;  94-18  Luxemburg,  n.7. 
92-9  Griffin. 
92-70  USAir. 
89-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 

Beck;  93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 
91-48  Wendt;  91-50  &  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 
92-39  Beck;  92-41;  Moore  &  Sabre  Associates;  92-52  Beck;  92-57 
Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen; 
93-27  Simmons;  93-31  Allen. 

91-11  Continental  Airlines. 

92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Perez. 

89-8  Thunderbird  Accessories;  91-26  Britt  Airways;  91-32  Bargen: 
91-50  Costello;  93-2  &  93-3  Wendt;  93-24  Steel  City  Aviation; 
93-32  Nunez. 

89-1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories;  90- 
35  P  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43.  91-33,  91-46  &  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines  Co.;  92-45  O'Brien;  92- 
56  Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintraub; 
92-78  TWA;  93-7  Dunn;  93-8  Nunez;  93-20  Smith;  93-23  ft  93- 
31  Allen;  93-34  Castle  Aviation;  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page. 

90-4  Metz;  90-27  Gabbert;  91^5  Park;  92-7  West;  92-17  Giuffrida; 
92-39  Beck;  93-7  Dunn;  94-15  Columna:  94-23  Perez. 

92-17  Giuffrida;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West:  92-69  McCabe; 
93-27  Simmons. 

89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordnim;  90-5  Sussman: 
90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander;  9O-30 
Steidinger;  90-34  D.  Adams;  90-40  &  90-41.  Westair  Commuter 
Airlines;  91-1  Nestor;  91-5  Jones;  91-6  Lowery;  91-1  .T  Kreamer; 
91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 
lines; 91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental 
Airlines;  91-29*  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Express 
91^9  Shields;  91-56  Mayhan;  91-57  Britt  Airways;  91-59  Griffin 
91-60  Brinton;  92-2  Keller;  92-4  Delta  Air  Lines;  92-6  Rothgeb 
92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg;  92-22,  92- 
23.  92-24.  92-25,  92-26  &  92-28  Delta  Air  Lines;  92-33  Port  of 
Authority  of  NY  &  NJ;  92-42  Jayson;  92-43  Delta;  92-44  Owens; 
92-53  Humble;  92-54  &  92-55  Northwest  Airiines;  92-60 
Costello;  92-61  Romerdahl;  92-62  USAir:  92-63  Schaefer;  92-64 
&  92-65  Delta  Air  Lines;  92-66  Sabre  Associates  &  Moore;  92-79 
Delta  Air  Lines;  93-1  Powell  &  Co.;  93-4  Harrah;  93-14  Fenske; 
93-15  Brown;  93-21  Delta  Air  Lines;  93-22  Yannotone;  93-26 
Delta  Air  Lines;  93-33  HPH  Aviation;  94-9  B  &  G  Instruments; 
94-10  Boyle;  94-11  Pan  American  Airways;  94-13  Boyle;  94-14  B 
&  G  Instruments;  94-16  Ford. 

89-5  Schultz. 

90-39  Hart;  91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 
94-2  Woodhouse.  ' 

91-2  Continental  Airlines. 
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92-73  Wyatt. 


Certificotes  and  Authorizations: 

Surrender  when  revoked  _ „„ „..„ 

Civil  Air  Security  Netional  Airport: 

Inspection  Progmm  (CASNAIP)  „ „ .ji^  j^i^port  Operator);  91-18  (Airport  Open.tor|;  91-40  (Airport 

Civil  Penalty  Amount  (.See  Sanction):  Operator);  91^1  (Airport  Operator);  91-58  (Airport  Operator). 

Closing  Argument  (See  Final  Oral  Argument): 

SlJ^^lt"'"''''"'  - - "••••• «t^  watts  Agricultun.lAviat.on. 

Complainant  Bound  By  9o_,o  Webb;  91-53  Koller. 

Failure  to  rile  Timely 

^^^"^^^  *°  •= " 90-3  Metz;  90-15  Playter,  92-32  Bamhill;  92-17  Cornwall-  92-7ii 

Partial  Dismissal/Pull  Sanction J-TMl^lfr^'  '^"'^'"^'"^  ''~'  "'^"'- 

SlSlI^  it^fi>n;^ment  ^ran»:  " ' ''-''  "^^""*'^  '^"  '^'^'^'^  ^'^  ""«»»=  «^=  ^rant. 

FAA  Order  No.  21.'i0.3A  89-5  Schultz;  8»-6  American  Airiines;  91-38  Esau;  92-5  Delta  A,r 

.  Lines. 

Sanction  Guidance  Table 89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines 

f. „  1        .    f ,,,  ®*-3  Lewis:  92-5  Delta  Air  Lines. 

Concealment  of  VVeopons 89-5  Schultz;  92-16  Sutton  Sautter;  92-51  Koblick. 

Snin  .t        f»  ^0-^2,  90-18,  ft  90-19  ContinentalAirlines. 

Continuance  of  Hearmg ^25  Gabbert;  92-29  Haggland. 

Corrective  Action  (See  Sanction): 

Credibility  of  Witnesses: 

Deference  to  ALJ  9„_2i  Carroll;  92-3  Park;  93-17  Metcalf. 

Expert  witnesses: 

(See  also  Witnesses)  „ 9o_27  Gabbert;  93-17  Metcalf. 

Impeachment  - „ 94^  Northwest  Aircraft  Rental. 

Lte  facto  answer _ „ 92_32  BamhilL 

Deliberative  Process  Privilege g^  American  Airiines;  9G-12,  90-18.  ft  90-18  Conlinonlal  Air- 

lines. 

Deterrence  _ 89-5  Schultz;  92-10  Flight  Unlimited. 

Discovery:  °^ 

nplS^nn!  ^'^'^  '^""^^  ■■ ■ ^^  American  Airlines;  90-12,  90-18  ft  90-19  Continental  Airlines. 

uepositions _ 91.54  Alaska  Airiines. 

No««»  of  • 91-54  Alaska  Airlines. 

Failure  to  Produce  go-ia  &  90-l9  Contine.ital  Airlines;  91-17  KDS  Aviation;  93-10 

_,, ,          .               ,  Costello. 

Of  Investigative  File  in  Unrelated  Case 92-46  Sutton-Sautter 

uJ^r '°' - : • ■  ''-''  ^'  ^^'«''°°- ''-''  ^^^^  ^^^»- 

Before  finding  a  violation 90-27' Gabbert 

Violation  of 89-6  American'  Airlines.  90-12  ContinentoJ  Airlines;  90-37  North 

EAJA:  west  Airlines. 

Adversary  Adjudication „ 90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TQ. 

Further  proceedings , 91.52  kds  Aviation. 

Jurisdiction  over  appeal  .„ 92-74  Wendt 

Other  expenses „ SZZ  93-29  Sweeney. 

Prevailing  party 91-52  KDS  Aviation.' 

Substantial  justification 91.52  &  92-71  KDS  Aviation:  93-9  Wendt 

bx  Parie  Lommunications  „ 93-10  Costello. 

Expert  Witnesses  (see  Witness):  '  ■  ' 

Extension  of  Time: 

By  Agreementof  Parties 89-6  American  Airlines,  92-11  Moore  ft  Sabre  Associates 

Dismissal  by  Decisionmaker  .....;  89-7  Zenkner,  9U-39  Hart 

Good  Cause  for 89-8  Thunderbird  Accessories. 

Objection  to  _ „ (,9.3  Thundfirbird  Accessories;  9S-3  Wendt 

Who  may  grant 90-27  Gabbert. 

Federal  Courts 92.7  West 

Federal  Rules  of  Civil  Procedure  "JZZZ.  91-17  KDS  Aviation. 

Final  Oral  Argument 92-3  Park. 

Firearms  (See  Weapons): 

Flights  ....         „ 94.20  Conquest  Helioopt.<rs. 

Freedom  of  Information  Ad 93-10  Costella 

Guns  (See  Weapons): 

Hazardous  Materials  Trunsp.  Act , „..  90-37  Northwest  Airiines.  92-70  Safety  Equipment;  92-77  TTl;  94- 

^.  .,  „      ,                                        -  19  Pony  Express. 

Civil  Penalty „ „ „ _'_ 92-77  TGI. 

Corrective  Action  ..... ....„ „..'. „., 92-77  TCI 

Culpability ...„ 92-77  TO. 

First-time  violation  „._.._„.. _ _ 92-77  IX^L 

Gravity  of  the  violation  .v ; „.......„ 92-77  TCI. 

Criminal  Penalty  ...... „....„ ^ 92-77  TCL 

Knowingly „ „ ^ 92-77  XCI:  94-19  Pony  Express. 
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itli 


Ap  peal 


Informal  Conference 
Initial  Decision: 

What  constitutes 
Interference  wi 
Interlocutory 
Internal  FAA  Pa 
Jurisdiction: 

After  initial 

$50,000  Lin^it 

EAJA  cases 

HazMat 

NTSB 

Knowledge  (See 

Of  concealei  1 
Laches  (See  Unreasonable 
Mailing  Rule 


crewmembers  

leal  

icy  and/or  Procedures 

decision 


:  case  s 


also  Weapons  Violations): 

weapon  

Delay): 


e:  :press 


Overnight 
Maintenance 
Maintenance  Insbvction 
Maintenance  Mapual 
Mootness: 

Appeal  disniissed 
National  Aviati 

Program  (NASIP) 
National  Transpi  trtation 

Administrat  )r 


(S«b 


delivery  

Aircraft  Maintenance): 


as  moot  

Safety  Inspection: 


Safety  Board: 
not  bound  by  NTSB  case  law 


■  Propos  Bd 


of 


Civil  Penalty: 
attorney 


Lack  of  Juri^iction 
Notice  of  Hearin  5: 

Receipt 
Notice  of 

Initiates  Acdon 

Signature  of  agency 

Withdrawal 

Operate 

Oral  Argimient: 

Decision  to 

Instructions 
Order  Assessing  iCivil 

Appeal  boit 

Withdrawal 
Parts  Manufactu  Br  Approval 

Failure  to  ottain 
Passenger  Miscofiduct 

Smoking 
Penalty  (See  Sanjction) 
Person 
Proof  &  Evidencf 

Affirmative 

Burden  of  Pioof 


lold 

for 

ivil  Penalty: 


Defense 


al  Evidence 

(feee  Administrative  Law  Judges:  Credibility  of  Wit- 


Circumstant 

Credibility 

nesses): 

Crimina 

Closing 

Hearsay 

Preponc  erance  of  evidence 


standard  rejected 
Arguments  


Presumptioi 
ted. 

Presumptiot 

Substantial 
Pro  Se  Parties: 

Sf>ecial  Con  iderations 
Prosecutorial  Oil  cretion 


Reconsideration: 

Denied  by  A  LJ 

Granted  by  i  iL 

Stay  of  Orde  r  Pending 
Remand  


Repair  Station 


that  message  on  ATC  tape  is  received  as  transmit- 


that  a  gun  is  deadly  or  dangerous 
vidence  


92-4  Northwest  Aircraft  Rental. 

92-32  Barnhill. 

92-3  Park. 

89-6  American  Airlines;  91-54  Alaska  Airlines;  93-37  Airspect. 

89-6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt. 

90^20  Degenhardt;  90-33  Cato;  92-32  Barnhill;  93-28  Strohl. 

90-12  Continental  Airlines. 

92-74  Wendt. 

92-76  Safety  Equipment. 

90-11  Thunderbird  Accessories. 

89-5  Schultz;  90-20  Degenhardt. 

89-7  Zenkner;  90-3  Metz:  90-11  Thunderbird  Accessories;  90-39 

Hart. 
8*-6  American  Airlines. 

93-36  Valley  Air. 

90-11  Thunderbird  Accessories. 

92-9  Griffin;  94-17  TCL 

90-16  Rocky  Mountain. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp;  93-18  Westair 

Commuter. 
90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 

92-31  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter. 

92-16  Wendt. 
92-27  Wendt. 

82-1  Costello. 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir. 

93-19  Pacific  Sky  Supply.  j 

92-3  Park. 
92-37  Giuffrida. 

93-18  Westair  Commutsr. 

92-13  Delta  Air  Lines;  92-72  Giuffrida. 

90-26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 

Air  Lines;  92-72  Giuffrida;  93-29  Sweeney. 
90-12,  90-19  &  91-9  Continental  Airlines;  93-29  Sweeney. 


91-12  Terry  &  Menne. 

94-20  Conquest  Helicopters. 

92-72  Giuffrida. 

90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

ft  91-31  Terry  ft  Menne;  92-72  Giuffrida. 
91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

90-26  Waddell;  91-30  Trujillo. 
92-72  Giuffrida. 

90-11  Thunderbird  Accessories;  90-3  Metz. 

89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines; 
91-41  [Airport  Operator];  92-46  Sutton-Sautter,  92-73  Wyatt. 

89-^  &  90-3  Metz. 

92-32  Barnhill. 

90-31  Carroll;  90-32  Continental  Airlines. 

89-6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer;  91- 

51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 

Equipment. 
90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited;    94-2 

Wood  house. 
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Rules  of  Practice  (14  CFR  Part  1 3.  Subpart  G): 

rSSi'l^  °' " ^^^'  ^^'^  *  **-^^  Continental  Airlines;  91-17  KDS  Aviation. 

i^nallenges  to 90-12,  90-I8  &  90-19  Continental  Airlines;  90-21  CnmiH;  Wva? 

c«    .    r^i.  Northwest  Airlines. 

fnTSion  nf^A^Hnn"  " ^^'  '^^"-  ^^2  USAir;  90-.-W  Cominenta  Airlines. 

Initiation  of  Action  , 91.9  Continental  Airlines. 

S^ncTiS,-"*'"""*"'  ■ *^"^°  ^^'''^^-  ^^-■'«  ^^''""  Conir..Uer 

Ability  to  Pay  , ; _       „9_5  shultz;  90-10  Webb;  01-3  Lewis;  91-38  Esau;  92-10  Higiit 

Unlimited;    92-32    Barnhill;    92-37    ft    92-72    Giuffrida;    92-38 
Cronberg;  92-»6  Sutton-Sautter  92-51   Koblick;  9.3-10  Costdlo. 
Agency  policy:  ^~*  Northwest  Aircraft  Rental:  94-20  Conquest  Helicopters. 

ALJ  Bound  by    -■■-•-- '«0-37  Northwest  Airlines;  92^6  Siiflon-.Saufter. 

Statements  of  [e.g     FAA  Order  2150.3A.  Sanction  Guidance  90-19   ContinenUl    Airlines;    90-23    Broyles;   90-31   Cato    ^t-i? 

Table,  memoranda  pertaining  to).  Northwest  Airlines;  92-46  Sutton-Sautter. 

I. orrective  Action  g^.^g  |Airport  Operdtorl;  9i-»0  {Airport  Opeiator);  91-41  lAir^nri 

Discovery  (See  Discovery):  °^'^''"^-  ^'  '  '^""  '^^  ^''"'^  ""-'«  '''^'^'"  Commuter. 

Factors  to  consider „ 89-5  Schult?,;  90-23  Broyles,  90-37  Northwest  Airlines;  «1-3  Uwis; 

91-18  lAirport  Operator);  91-40  [Airport  Operator):  91-«1  [Air 
port  Operator);  92-10  Flight  Unlin;irpd;  92-«6  Sullon-.Saulter  1'- 
51  Koblick. 

»J^Ju,"}^u'"^1I^  ■■■■■-■"■■:■■:— •"••• H9-5  Schultz;  92-5  Delta  Air  Line.:  92-51  Koh\u± 

HazMal  (See  Hazardous  Matenals  Transp.  Act): 

Inexperience  92-10  Flight  Unli.tiited. 

M^'fi^  ■■*"■ •  • ^^^°  '^^^''  ^^-53  '^°""- 

Modihed  89_5  Schultz;  90-11  Thunderbird  Auessorit.:,;  91-38  Eiwu.  S-J-liJ 

I,..  .  r.     ...  Plight  UnlimiJod;  92-13  Delta  Air  Lines;  92-.12  Barnhill. 

Pilot  Deviation , 92-8  Watkins. 

Test  object  detection  „ .^ig  &  ,j(x-^g  Continental  Airlines. 

Unaul.honzed  access 90-19  Conlinental  Aiflines:  HO-37  N,Mihwesl  Airlines;  94-1   I>Jla 

,.,.,.  Air  Lines. 

Weapons  vwhtions ,h,_23  Bro>les;  9{V33  Cato:  91-3  Lewis:  91-  .38  E..au;  92-32  B..rnh,ll 

c  r  n  r-        .       ^       .  ^^~^^  Sutton-.Sautter;  92-51  Koblir  k:  94-5  Grant. 

Screening  of  Persons  Enlenng  Sterile  Areas  „ 9l)-24  Bayer  92-58  Hoedl 

Separation  of  Functions 90-12  Continental  Airlines;  90-18  Continental  Airiines;  90-19  (ijn 

tincatal  Airlines:  «>-21  Carroll:  90-38  Continental  AiHines;  «3-l3 
Medd. 
Service  (See  also  Mailing  Rule); 

Of  NPCP 9(^22  USAir. 

O'.PNPCP  ••-• 93-13  Medel. 

Valid  Service  92-18  Barge:i. 

Settlement  ...„ , 92-50  &  92-1  Costello. 

cl^j  "5  o ■• ;;•■ ••• 82-37  CiufTrida:  94-18  Luxemburg. 

Standard  Secunty  Program  (SSP): 

ComplianoB  with  „ 90-12.  go-i8  &  90-19  Continent;.!  Airlines;  01-33  Delta  Air  Lines, 

c,        ,rt_.  92-55  Continental  Air  Lines:  92-13  &  94-1  Delta  Air  Lines. 

Q,  ^.  I     vr" " • ^**"^^  Carroll;  90-32  Continental  Airlines. 

btnct  uadility  „ _ „ g^g  Schultz;  90-27  Gabben;  91-18  (Airport  Operator];  91^0  jAii 

_    .  „, .  ^  _  .     ..  port  Operator);  91-58  [Airport  Operator). 

Test  Object  Detection  „ 90-12.  90-18.  90-19.  91-9  »   91-55  Continental  Airlines:  9.'-l3 

Dw^r  [telta  Air  Lines. 

Proof  of  violation 90-I8.  90-19  ft  91-9  Continental  Airlines;  92-13  Delia  Air  Ll^e^ 

iajicnon „... „ 90-ia  ^  90-19  Continental  A.d.nes. 

Timeliness  (See  also  Complaint,  Mailing  mle,  and  Apfjeals): 

Of  response  to  NPCP  90-22  US.A.ir. 

Rr  vf-II;^'^'"*  91-51  H3R^^■ood;  H3-13  Meriel;  <M-7  Herelh. 

Of  Nr-CP 92-73  wvafl. 

Of  request  lor  hearing 93-12  Unglon. 

Unapproved  Parts  (See  also  Parts  Manufacturer  Approval) 93-19  Pacific  .Skv  Supply 

Unauthorized  Access:  -       1  f  j 

To  Aircraft 9o_,2  a  90-19  Continental  Airiii.es,  94-1  D.'lra  Air  Lines. 

To  Air  Operations  Area  (AOA)  90-37  Northw«t  Airlines;  91-18  [Airport  Operator);  91-40  IA.rp..il 

,,  ui    n.  1      .     .  .  Operator);  91-58  [Airpor!  Operator):  94-1  Delta  Air  Lines 

Unreasonable  Delay  In  Initiating  Action  90-21  Carrol!. 

Visual  Cues  Indicating  Runway,  Adequacy  of 92-40  Weudi. 

Weapons  Violations  .....; 89.5  Schultz;  90-10  Wehb:  90-20  Degenhardt;  90-23  Broyle.s:  9*^;i:j 

Cato;  90-26  ft  90-43  Waddell:  91-3  Lewis;  91-30  Trujillo;  91-33 
Esau;  91-53  Kollen  92-32  Barnhill;  92-46  Sutton-Sautter,  92-51 
„  ,  Koblick:  92-59  Peiek-Jai  kson:  94-5  Grant. 

Concealment  (See  Concealment): 

Deadly  or  Dangerous 90-26  &  90-43  Waddell;  91-30  Truiillo;  91-38  Esau. 

First-time  Offenders 89-5  Schultz. 

Inte.it  to  commit  violation 89-5  Schultz;  90-20  Degcnhartlt:  90-23   Broyles;  90-26  VVi.dd.ll; 

91-3  Lewis;  91-53  Roller. 
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Knowledge 


Sanction 
Witnesses: 

Absence  of 
Expert  testi  mony 

REGULATIONS 
1.1  (operati) 
1.1  (person 
13.16 


Of  Weapon  Ck>ncealnient  (See  also  Knowledge) 
(£  ee  "Sanction"): 


13.201 
13.202 
13.203 

13.204 
13.205 

13.206 
13.207 
13.208 

13.209 


13.210 
13.211 


13.212 
13.213 
13.214 
13.215 
13.216 
13.217 
13.218 


13.219 
13.220 


13.221 
13.222 
13.223 
13.224 

13.225 
13.226 
13.227 
13.2  28 
13.229 
13.230 
13.231 
13.232 
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89-5  Schultz;  90-20  Degenhardt. 


Failure  to  subpoena 92-3  Park. 

(see  also  Credibility)  Evaluation  of 93-17  Metcalf;  94-3  Valley  Air;  94-21  Sweeney. 

[Title  14  CFR,  unless  otherwise  noted): 


91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter. 

93-18  Westair  Commuter. 

90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airlines; 
90-38  &  91-9  Continental  Airlines;  91-18  (Airport  Operator);  91- 
51  Hagwood;  92-1  Costello;  92-46  Sutton-Sautter;  93-13  Medel; 
93-28  Strohl. 

90-12  Continental  Airlines. 

90-6  American  Airlines;  92-76  Safety  Equipment. 

90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Air- 
lines. 

90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92- 
32  Bamhill. 


90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 
ment; 93-13  Medel;  93-28  Strohl;  94-7  H. 

90-3  Metz;  90-15  Playter;  91-18  [Airport  Operator);  92-32  Barnhill; 
92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  94-8 
Nunez;  94-5  Grant;  94-22  Harkins. 

92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 
93-28  Strohl;  94-5  Grant. 

89-6  American  Airlines;  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 
bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costello;  92-9 
Griffin;  92-18  Bargen;  92-19  Cornwall;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-74  Wendt;  92-76  Safety  Equipment;  93-2 
Wendt;  94-5  Grant;  94-18  Luxemburg. 

90-11  Thunderbird  Accessories;  91-2  Continental  Airlines. 

91-3  Lewis. 
93-28  Strohl. 

91-17  KDS  Aviation. 

89-6  American  Airlines;  90-11  Thunderbird  Accessories;  90-39 
Hart;  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 
Strohl. 

89-6  American  Airlines;  91-2  Continental  Airlines;  91-54  Alaska 
Airlines;  93-37  Airspect. 

89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agricultural 
Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 
ton-Sautter. 

92-29  Haggland;  92-31  Eaddy;  92-52  CuUop. 

92-72  Giuffirida. 

91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida. 

90-26  Waddell;  91-4  [Airport  Operator);  92-72  Giuffrida;  94-18 
Luxemburg. 


90-21  Carroll. 
92-3  Park. 

92-19  Cornwall. 
92-3  Park. 

89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Baigen;  92- 
32  Bamhill;  93-28  Strohl. 
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■ «^1  Gressani:  89-4  Metz:  89-5  Schultz;  89-7  Zenkner:  89-8  Thun- 
derbird Accessories;  90-3  Metz;  90-11  Thunderbird  Arcessori.'s 
90-19  Continental  Airlines:  90-20  Degenhardt;  90-25  &  90-27 
Gabbert;  90-35  P.  Adams:  90-19  Continental  Airlines;  90-39  Hart 
^^-2  Continental  Airiines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation:  91-10  Graham;  91-11  Continental  Airlines 
91-12  Bargen:  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  «. 
Menne;  91-32  Bargen:  91-43  &  91-44  Delta;  91-45  Park  91-if, 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;'  91-Vt 
Koller;  92-1  Costello:  92-3  Park;  92-7  West;  92-11  Alilin:  92-15 
Dillman;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall  92-27 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  OBrien;  92-52 
Beck;  92-,56  Montauk  Caribbean  Airwavs;  92-57  Detroit  Metro 
Wayne  Co.  Airport;  92-67  USAir.  Inc.';  92-«9  McCabe:  92-72 
Giuffrida:  92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair 
Commuter:  93-7  Dunn;  93^8  Nunez;  93-19  Pacific  Sky  Supply 
93-23  Allen;  93-27  Simmons;  93-28  Strohl;  93-31  Allen;  93-12 
Nunez;  94-9  B  &  G  Instruments:  94-10  Boyle;  94-12  Bartiisiak 

.„  „„  94-15  Columna:  94-18  Luxemburg;  94-23  Perez;  94-24  Page 

' 9<^19  Continental  Airiines:  90-31  Carroll;  90-32  &  90-38  Continen- 

J3  235  <al  Airiines;  91-4  (Airport  Operator). 

■•■ 90-U  Thunderbird  Accessories:  90-12  Continental  Airlines   9(>-i5 

p    .  ,  .  Playter:  90-17  Wilson:  92-7  West. 

*^^"        ^2-74  &  93-2  Wendt. 

I^r]   • • 91-17  &  92-71  KDS  Aviation. 

].Z:   91-17,  91-52  &  92-71  KDS  Aviation;  93-10  Costello. 

1^"^   - 90-17  Wilson. 

J^-^^  •■ • 91-52  KDS  Aviation. 

'''•2''   - " 93-29  Sweeney. 

lll^. 91-52  KDS  Aviation. 

ili^l 93-19  Pacific  Sky  Supply. 

^^•°" • 92-37  Giuffrida. 

l^i  ••■ 92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

'"*-^   92-73  Wyatt. 

"•^•'^   94-3  Valley  Air. 

'*^-^5  94-2  Woodhouse. 

^^•^  •••■ 91-8  Watts  Agricultural  Aviation. 

^^•" ; 90-11  Thunderbird  Accessories. 

Zill  '• 90-25  &  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation 

"•^1^   -^ ■ 92-73  Wyatt. 

^^•32   92_73  Wyatt. 

91.8  (91.11  as  of  8/18/90)  92-3  Park 

91.9  (91.13  as  of  8/18/90) Z;::::  90-15  Playter  91-12  &  91-31  Terry  &  Menne;  92-8  Wa.kms:  92-10 

Wendt:  92-*8  USAir;  92^9  Richardson  &  Shimp;  92-47  Corn- 
wall; 92-70  USAir;  93-9  Wendt;  93-17  Metcalf;  93-18  Westair 

„,  „  ,  ^      ,  Commuter;  93-29  Sweeney. 

91.29  (91.7  as  of  8/18/90)  g^.g   Watts  Agricultural   Ayiation:   92-10   Flight   Unlimited:   94-. 

„.        ,  ,  Northwest  Aircraft  Rental. 

91.65   91.111  as  of  8/18/90) 91-29  Sweeney;  94-21  Sweeney. 

91.67  (91.113  as  of  8/18/90)  91-29  Sweeney 

91.75  (91.123  as  of  8/18/90)  ;. 9i_,2  &  91-31  Terry  &  Menne:  92-8  Watkins:  92-I0  Wendt;  92-19 

Richardson  &  Shimp;  93-9  Wendt. 

91.79   91.119  as  of  8/18/90)  90-15  Playter;  92-47  Cornwall:  93-17  Metcalf. 

l]1UV..'fj'  °^fi]^'T ^'-'^  *  «'-3^  Terry  &  Menne:  92-8  Watkins. 

91.173  (91.417  as  of  8/18/90)  91-8  Watts  Agricultural  Aviation. 

^^^'^ • 90-19  Continental  Airiines;  90-20  Degenhardt;  91-4  (Airport  Opera- 

-  tori;  91-58  (Airport  Operator). 

" : 90-12  &  90-19  Continental  Airiines;  91-4  (.Airport  Operator):  91-lH 

(Airport  Operator):  91-40  (Airport  Operator);  91-41  (Airport  Op«-r- 
alor);  91-58  (Airport  Operator]. 
'""•20 „...     90-24  Bayer;  92-58  Hoedj.  ' 

'°^^^   • ' " 89-5  Schultz:  90-10  Webb:  90-22  Degenhardt:  90-23  Broyles;  SHi-2U 

&90-43  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10  Gra- 
ham; 91-30  Tmjillo:  91-38  Esau;  91-53  Koller;  92-32  Bamhill: 
92-38  Cronberg;  92-^6  Sutton-Sautter;  92-51  Koblick;  92-5if 
Pelek-Jackson;  94-5  Grant. 

^°®^  • 90-12,  90-18,  90-19.  91-2  &  91-9  Continental  Airlines:  91-33  Delta 

Air  Lines:  91-54  Alaska  Airiines:  91-55  Continental  Airlines:  92- 
.    ,  13  &  94-1  Delta  Air  Lines. 

^°® -^   " • •-- 90-18*  90-19  Continental  Airiines. 

J°2"   • • 90-23  Broyles;  90-26  Waddell;  91-3  Lewis:  92-46  Sutton-Sbulter. 

,",", • ••     90-12  ft  90-19  Continental  Airlines;  90-37  Northwest  Airimes 

I'^ii-'-*  : • •••••• 90-18  Continental  Airiines. 

121153 92-^8  ft  92-70  USAir. 

^21^317  •• „ 92-37  Giuffrida;  94-18  Luxemburg. 
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121.31*  ... 
121.3*7  .„ 
121.571   „ 

135.5  

135.25 

135.87  . — 
135.413  .... 
135.421  .._ 
135.437(J>) 
145.53  ._... 

145.57  

145.61   . 

191   

298.1   

302.8  -. 

49CFB: 

1.47  

171.2  .- 

171.8  

172.101  ™ 
172.200  _. 
172.202  .... 
172.204  .... 
172.304  .... 


1475 

1486 
1809 


The  digests  of 
final  decisions 
by  order  number 
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172.406  

173.1   „. 

"—y 

~ ~ • — 

173.27  

173.115  

173.240  

821.30  

821.33   

Statutes: 

5  use.: 

504  

- 

552  

554  

556  

557  

It  U.S.C: 

362  



28  U.S.C: 

2412  

2462  

49  U.S.C.  App.: 
1301(31)  (ope 
(32Kperso 
1356  

ate) 

1) 

1357  

1421   „ 

1429  

1471   

92-37  Giuffrida.  '  . 

90-12  Continental  Airlines. 

92-37  Giuffrida. 

94-3  Valley  Air;  94-20  Conquest  Helicopters. 

92-10  Flight  Unlimited:  94-3  Valley  Air. 

90-21  Carroll. 

94-3  Valley  Air. 

93-36  Valley  Air,  94-3  Valley  Air. 

94-3  Valley  Air. 

90-11  Thunderbird  Accessories. 

94-2  Woodhouse. 

90-11  Thunderbird  Accessories. 

90-12  &  90-19  Continental  Airlines  90-37  Northwest  Airlines. 

92-10  Flight  Unlimited. 

90-22  US  Air. 

92-76  Safety  Equipment. 

92-77  TCI. 

92-77  TCI.  .  ^ 

92-77  TCI. 

92-77  TCI.  -  . 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-73  Wyatt. 

90-21  Carroll. 


90-17  Wilson;  91-17  &  92-71  KDS  Aviation:  92-74.  93-2  9c  9J-9 

Wendt;  93-29  Sweeney;  94-17  TCI. 
90-12.  90-18  &  90-19  Continental  Airlines:  93-10  Costello. 
90-18  Continental  Airlines;  90-21  Carroll. 
90-21  Carroll;  91-54  Alaska  Airlines. 
90-20  Degenhardt;  90-21  CarroU;  90-37  Northwest  Airlines. 

91-2  Continental  Airlines. 

93-10  Costello. 
90-21  Carroll. 

93-18  VVestair  Commuter. 

93-18  Westair  Commuter. 

90-18  &  90-19,  91-2  Continental  Airhnes. 

90-18.  90-19  ft  91-2  Continental  Airlines:  91-41  (Airport  Operatorl, 
91-58  (Airport  Operator). 

92-10  Flight  Unlimited;  92-48  USAir:  92-70  USAir;  93-9  Wendt. 

92-73  Wyatt. 

89-5  Schultz;  90-10  Webb;  90-20  D^enhardt;  90-12.  90-18  &  90- 
19  Continental  Airlines:  90-23  Broyles;  90-26  &  90-43  Waddell, 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart:  91-2  Con- 
tinental Airlines:  91-3  Lewis:  91-18  (Airport  Operator];  91-53 
Keller;  92-5  Delta  Air  Lines:  92-10  Flight  Unlimited;  92-46  Sut- 
ton-Sautter;  92-51  Koblick;  92-74  Wendt:  92-76  Safety  Equip- 
ment: 94-20  Conquest  Helicopters. 

90-20  Degenhardt:  90-12  Continental  Airlines:  90-18.  90-19  &  91-1 
Continental  Airlines:  91-3  Lewis:  91-18  (Airport  Operator). 

90-21  Carroll. 

92-77  TCI:  94-19  Pony  Express. 


Civil  Penalty  Aciions — Orders  Issued 
by  the  Admintstqator 

Digests 

(Current  as  of  lude  30,  1994) 


he  Administrator's 
aiid  orders  are  arranged 
and  briefly  summarize 


key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from  April 
1. 1994.  to  June  30. 1994.  The  FAA  will 
publish  noocumulative  supplements  to 
this  compilation  on  a  quarterly  basis 


[e.g..  April,  July,  October,  and  January  of 
each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  fall  text  of  the 
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Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Pan  American  Airways, 
Inc. 

Order  No.  94-li  (4/21/94) 

Appealed  Dismissed.  Complainant 
'  withdrew  its  notice  of  appeal,  and  as  a 
result,  the  Administrator  dismissed  its 
appeal. 

In  the  Matter  of  David  D.  BartusJak 

Order  No.  94-12  (4/28/94) 

Appeal  Dismissed.  Respondent  failed 
to  perfect  his  appeal  by  filing  an  appeal 
brief,  and  has  failed  to  show  good  cause 
for  this  failure.  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  John  G.  Boyle 

Order  No.  94-13  (5/19/94) 

Appeal  Dismissed.  Complainant's 
appeal  was  dismissed  in  a  previous 
order.  Respondent's  appeal,  however, 
remained  active.  Respondent  has  now 
withdrawn  its  notice  of  appeal,  and 
therefore,  its  appeal  is  dismissed  also. 

In  the  Matter  ofBS-G  Instruments,  Inc. 

Order  No.  94-14  (6/9/94) 

Appeal  Dismissed.  Respondent  has 
withdrawn  its  appeal.  Respondent's 
appeal  is  dismissed. 

In  the  Matter  of  Anthony  F.  Columna 

Order  No.  94-15  (6/15/94) 

Notice  of  Appeal  Construed  as  Appeal 
Brief  Respondent  failed  to  file  an 
appeal  brief.  His  notice  of  appeal, 
however,  satisfies  the  requirements  for 
an  appeal  brief.  Complainant  is  granted 
35  days  from  the  service  date  of  this 
order  to  file  a  reply  brief. 

In  the  Matter  of  Martha  Phyllis  Ford 

Order  No.  94-16  (6/15/94) 

Appeal  Dismissed.  Complainant  has 
withdravm  its  appeal.  Complainant's 
appeal  is  dismissed. 

In  the  Matter  of  TCI  Corp. 

Order  No.  94-17 16/22/94) 

Appea7  £?;smjssec/.  Complainant 
sought  a  ruling  that  the  Equal  Access  to 
Justice  Act  (EAJA)  does  not  apply  to 
cases  arising  under  the  Hazardous 
Materials  Transportation  Act.  The  law 
judge  already  ruled  that  TCI  was  not 
entitled  to  attorney's  fees  under  the 
EAJA  because  the  FAA's  case  against 
TCI  was  "substantially  justified."  Thus, 
the  FAA's  appeal  was  moot,  and  would 
be  dismissed. 


In  the  Matter  of  Phyllis  Jones  Luxemburg 
Order  No.  94-18  (6/22/94) 

No  Error  in  Granting  Motion  for 
Decision.  Respondent  argued  that  the 
law  judge  erred  in  granting 
Complainant's  motion  for  decision  and 
assessing  a  $1,000  civil  penalty  for 
smoking  on  an  aircraft  when  the  no- 
^moking  signs  were  lit  without 
considering  Respondent's  reply  to 
Complainant's  motion.  The  law  judge 
waited  until  after  Respondent's  deadline 
for  filing  a  reply  had  expired  before  he 
issued  his  order.  Respondent  failed  to 
file  either  a  reply  or  a  request  for 
extension  of  time  before  the  deadline, 
and  she  has  failed  to  show  good  cause 
for  this  failure.  The  law  judge 
committed  to  error  in  this  regard. 

Stress  and  Advanced  Age  Not 
Mitigating  Factors.  Respondent  argued 
that  the  sanction  of  $1,000  should  be 
reduced  because  of  several  mitigating 
factors,  including  the  stress  she  was 
under  at  the  time  of  the  incident  and  her 
advanced  age.  Neither  stress  nor 
advanced  age  justify  a  reduction  in  a 
civil  penalty  for  an  intentional  violation 
of  the  regulations. 

Sanction  Reduced.  The  only 
justification  the  agency  attorney  offered 
the  law  judge  for  imposing  the 
maximum  civil  penalty  of  $1,000  was 
that  the  Giuffrida  case  also  involved 
smoking  in  the  cabin  when  the  no- 
smoking  signs  were  lit  and  the 
Administrator  imposed  the  maximum 
penalty  of  $1,000  in  that  case.  However, 
Giuffrida  actually  involved  smoking  in 
the  lavatory.  Complainant  concedes  that 
Respondent's  violation,  involving 
smoking  in  the  cabin  when  the  no- 
smoking  signs  are  lit,  does  not  pose  as 
great  a  threat  to  safety  as  smoking  in  the 
lavatory.  A  civil  penalty  of  $700  more 
closely  reflects  the  gravity,  nature,  and 
extent  of  Respondent's  vioiation. 

In  the  Matter  of  Pony  Express  Courier 
Corp. 

Order  No.  94-19  (6/22/94) 

Sanction  Increased.  Although  several 
complaint  allegations  were  dismissed, 
the  Administrator  increased  the  civil 
penalty  assessed  against  Respondent  to 
the  full  $40,000  sought  in  the  complaint 
because  those  allegations  that  were 
established  were  serious  enough  to 
warrant  the  full  requested  civil  penalty. 
The  $40,000  civil  penalty  was 
substantially  less  than  the  maximum 
civil  penalty  possible.  The  law  judge's 
reduction  of  the  civil  penalty  to  $30,000 
was  inappropriate  because  the  law  judge 
made  several  findings  concerning  the 
serious  and  wilful  nature  of 
Respondent's  violations  of  the 


Hazardous  Materials  Transportation 
Act,  and  Respondent  did  not  establish 
any  mitigating  factors. 

In  the  Matter  of  Conquest  Helicopters 
Order  No.  94-20  (6/22/94) 

Remand  Due  to  Errors  of  Law.  The 
Administrator  remanded  this  case  to  the 
administrative  law  judge  for  a  hearing 
solely  to  determine  the  appropriate 
amount  of  civil  penahy,  after  finding 
errors  in  the  law  judge's  reasons  for 
reducing  the  civil  penalty  to  $4,500. 

Closing  Arguments.  The  law  judge's 
finding  that  a  civil  penalty  over  $4,500 
would  result  in  financial  hardship  for 
Respondent  was  based  entirely  on 
statements  made  by  Respondent  during 
closing  arguments,  and  not  on  evidence 

Number  of  Flights.  Once  the  law  judge 
determined  that  Respondent  made  two 
nights,  he  should  have  found  that  each 
fiight  was  a  separate  violation. 

In  the  Matter  of  Mark  L  Sweeney 

Order  No.  94-21  (6/22/94) 

Reconsideration  Denied.  The 
Administration  denied  Respondent's 
petition  to  reconsider  the 
Administrator's  prior  decision  assessing 
Respondent  a  $2,500  civil  penalty  for 
failing  to  see  and  avoid  another  aircraft, 
creating  a  collision  hazard,  and  careless 
or  reckless  operation.  Respondent  raiseii 
no  new  arguments  and  cited  no  law  in 
his  petition. 

In  the  Matter  of  Jimmy  Lee  Harkins 

Order  No.  94-22  (6/29/94) 

Dismissal  Affirmed.  The 
Administrator  affirmed  the  decision  of 
the  administrative  law  judge  to  dismiss 
Respondent's  request  for  hearing 
because  Respondent  failed  to  file  an 
answer.  On  appeal  Respondent  failed  to 
show  good  cause  for  his  failure  to  file 
an  answer. 

Integrity  of  the  Civil  Penalty  Process 
Though  the  $5,000  civil  penalty 
assessed  is  not  insignificant,  especially 
when  imposed  on  an  individual 
respondent,  in  this  case  there  was  no 
basis  in  the  record  to  do  other  than 
affirm  the  law  judge's  decision. 
Procedural  rules  must  be  enforced  in  a 
non-arbitrary  manner  to  ensure  the 
integrity  of  the  civil  penalty  process, 
even  where  this  results  in  severe 
consequences. 

In  the  Matter  ofEzekuiel  G.  Perez 

Order  No.  94-23  (6/27/94) 

Appeal  Brief  Construed.  Letter 
Respondent  sent  to  the  administrative 
law  judge  after  dismissal  of 
Respondent's  case  for  failure  to  file  an 
answer,  was  construed  by  the 
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as 


Administrator 
appeal  and  an 
which  was 
alleged  that  he 
had  only  sent  it 
Complainant 
a  reply  brief. 

In  the  Matter  of 

Order  No.  94-2' : 
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a  timely  notice  of 
abpeal  briefl  In  his  letter, 
time  :y  filed.  Respondent 
lad  filed  an  answer  but 
to  agency  counsel, 
given  33  days  to  file 


WHS 


Todd  M.  Page 
(6/29/94) 


Appeal  Dismi  ssed.  Respondent  failed 
to  f)erfect  his  ap  peal  by  filing  an  appeal 
brief,  and  has  fa  iled  to  show  good  cause 
for  this  failure.  1  tespondent's  appeal  is 
dismissed. 


Commercial  Re^rting 
Administrator' 
and  Orders 


Services  of  the 
Civil  Penalty  Decisions 


In  June  1991,  is  a  public  service,  the 
FAA  began  relei  sing  to  commercial 
publishers  the  /  dministrator's  decisions 
and  orders  in  ci'  dl  penalty  cases.  The 
goal  was  to  mak  j  these  decisions  and 
orders  more  aco  sssibie  to  the  public. 
The  Administrai  or's  decisions  and 
orders  in  civil  p  malty  cases  are  now 
available  in  the  bllowing  commercial 
publications. 

AvLex.  publishe  d  bv  Aviation  Daily. 

1156  15th  Sti*et.'NW.,  Washington, 

DC  20005,  (20  2)  822-4669; 
Civil  Penalty  Ca  tes  Dtgest  Service. 

published  by  iawkins  Publishing 

Company,  Inc  ,  P.O.  Box  480,  Mayo. 

MD,  21106,  (410)  798-1677; 
Federal  Aviatioi  <  Decisions.  Clark 

Boardman  Cal  laghan,  50  Broad  Street 

East,  Rocheste  r,  NY  14694,  (716)  546- 

1490. 

The  decisions  and  orders  may  be 
obtained  on  disi  from  Aviation  Records, 
Inr.,  P.O.  Box  1>  2,  Battle  Ground.  VVA 
98604,  (206)  89€  -0376.  Aeroflighl 
Publications,  P.( ).  Box  854,  433  Main 
Street.  Gruver,  1 X  79040  (806)  733- 
2483,  is  placing  he  decisions  on  CD- 
ROM.  Finally,  tt  e  Administrator's 
decisions  and  oi  ders  in  civil  penalty 
cases  aie  availab  le  on.  the  following 
computer  databases:  CompuServe; 
Fedix;  and  GENt 

The  FAA  has  stated  previously  tiiat 
publication  of  tt  e  subject-matter  index 
and  the  digests  r  lay  be  discontinued 
once  a  conmierc|al  reporting  service 
publishes  simLla^  information  in  a 
timely  accurate  i  aaaner.  No  decisioa 
has  been  made  y  sX  on  this  matter,  and 
for  the  time  bein  ^  the  FAA  will 
continue  to  prep  ire  and  publish  the 
subject-matter  in  dex  and  digests. 

FAA  Office* 

The  Administ^or 
orders,  indexes, 
available  for  put  I. 


*s  decisions  and 
md  digests  aie 
ic  inspection  and 


copying  at  the  following  location  in 

FAA  headquarters: 

FAA  Hearing  Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Room  924A, 
Washington.  IX  20591;  (202)  267- 
.3641. 
These  materials  are  also  available  at 

all  FAA  regional  and  center  legal  offices 

at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7), 
Mike  Monxoney  Aeronautical  Center, 
6500  South  MacArthur,  Oklahoma 
City,  OK  73125;  (405)  680-3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7).  Alaskan 
Region  Headquarters.  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport.  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430; 
(718) 553-1035. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7).  Great 
Lakes  Region  Headquarters,  O'Hare 
Lake  Office  Center.  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018;  (708) 
294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters,  12 
New  England  Executive  Park. 
Burlington.  MA  01803;  (617)  273- 
7050. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7).  Northwest  Mountain 
Region  Headquarters.  18000  Pacific 
Highwav  South,  Seattle,  VVA  98188; 
(206) 227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7), 
Southern  Region  Headquarters,  1701 
Columbia  Avenue.  College  Park.  GA 
30337;  (404)  305-5200. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7), 
Southwest  Region  Headquarters,  4400 
Blue  Mound  Road,  Fort  Worth.  TX 
76193;  (817)  624-5707. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7). 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport.  Atlantic  City, 
NJ  08405;  (609)  485-7067. 

Office  of  the  Assistant  Qu^  Counsel  for 
the  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters. 


15000  Aviation  Boulevard, 
Hawthorne,  CA  90261;  (310)  297- 
1270. 

Issued  in  Washington,  DC  on  July  12. 1994. 
James  S.  Diliroan,  ' 

Assistant  Cliief  Counsel  for  Litigation. 
|FR  Doc.  94-18832  Filed  8-2-«4:  8:45  ami 

BtUJNG  CODE  4910-13-M 


Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
August  22, 1994,  at  1  p.m.  Arrange  for 
oral  presentations  by  August  15,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  1400  K  Street,  NW.,  Suite 
801.  Washington.  DC,  1  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  Federal  Aviation 
Administration  {ARM-25J,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9683;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
483;  5  use.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  August  22, 
1994,  at  the  General  Aviation 
Manufacturers  Association,  1400  K 
Street.  NW.,  Suite  801,  Washington,  DC. 
1  p.m.  The  agenda  will  include: 

•  A  status  report  on  the  FAA 
Regulatory  Review. 

•  A  discussion  of  the  "sufficiency"  of 
EXCOM  agendas. 

•  A  follow-up  on  open  action  items. 

•  A  status  report  on  working  group 
and  internal  FAA  procediires. 

•  Notable  comments  on  specific 
issues. 

•  Other  business.  .        - 
Attendance  is  open  to  the  interested 

public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  August  15,  1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  20  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 


Federal  Register  /  Vol.  59,  No.  148  /  Wednesday,  August  3,  1994  /  Notices 


39629 


well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  fisted  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

.  Issued  in  Washington,  DC.  on  July  27. 
1904. 

Chris  A.  Christie, 

'Executive  Director,  Aviation  Rulemaking 
A  dvisory  Committee. 

[PR  Doc.  94-18922  Filed  8-2-94;  8:45  ami 
BILLING  CODE  4«10-1»-M 


RICA,  inc.,  Joint  RICA  Special 
Committee  181/EUROCAE  WG-13, 
Standards  of  Navigation  Perfonnance; 
Fifth  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  the  Joint  RTCA  Special 
Committee  181/EUROCAE  WG-13  to  be 
held  August  22-26, 1994,  starting  at 
9:00  a.m.  The  meeting  will  be  held  at 
the  RTCA  Conference  Room.  1140 
Connecticut  Avenue,  N.W.,  Washington, 
DC  20036. 

Specific  Working  Groups  Sessions 

August  22-23— Working  Groups  1.  2 

and  3 
.August  24-25 — Agenda  Plenary  Session - 
August  24: 

1.  0900-0915— Introductions 
.   2.  0915-0930— Opening  Remarks  and 

Agenda  Review — Frank  Alexander. 

Co-Chairman;  Geoff  Burtenshaw. 

Co-Chairman 

3.  0930-1000— Approval  of  summary 
of  foiuth  meeting 

4.  1000-1030— Chairman's  report- 
Frank  Alexander 

5.  1030-1045— Break 

6.  1045-1200 
Working  Group  Reports: 
Working  Group  1 
Working  Group  2 
Working  Group  3 
Containment  Surface  Siibgroup 
Other  business 

7.  1200-1300— Lunch 

8.  1 300-1 700— Working  Group 
Sessions 

August  25  - 

1.  0900-1700— Working  Group 
Sessions 
August  26 

1.  0830-0930— WorkingGroup Status 
Reports 

2.  0930-1000— Future  Meeting 
Schedule 

3.  1000-1100— Atiy  other  business 

4.  1100— Adjourn 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman. 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  D.C.  on  July  26. 
1994. 

Da\id  W.  Ford, 

Designated  Officer.' 

IFR  Doc.  94-18839  Filed  8-2-94;  8:45  am) 

BILUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  impact  Statement: 
Marion  County,  West  Virginia 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  hitent. 

SUMMARY:  The  FHWA,  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Fairmont,  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Higginbotham,  Division 
Administrator,  Federal  Highway 
Administration,  550  Eagan  Street.  Suite 
300.  Charleston,  West  Virginia  25304- 
0430.  Telephone  (304)  558-3093. 

Ben  L.  Hark,  Environmental  Section 
Chief,  Roadway  Design  Division,  West 
Virginia  Depeutment  of  Transportation, 
1900  Kanawha  Boulevard  East,  Building 
5,  Room  A830,  Charleston,  WV  25305- 
0430.  Telephone  (304)  558-3236. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  West 
Virginia  Division  of  Highways  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  build  a 
new  expressway  in  Fairmont,  West 
Virginia.  The  proposed  project  could 
involve  construction  of  a  new  facility 
which  would  begin  at  the  Pleasant 
Valley  Interchange  of  1-79,  cross  either 
the  Monongahela  River  or  the  Tygart 
Valley  and  West  Fork  Rivers,  utilize  a 
railroad  right-of-way  that  runs  along 
Fairmont  adjacent  to  the  Monongahela 
River,  and  end  at  U.S.  19  south  of 
Rivesville.  The  project  length  is 
approximately  six  miles.  Improvements 
in  the  corridor  are  considered  necessarj' 
to  reduce  congestion  in  downtown 
Fairmont,  to  improve  traffic  flow,  and  to 
create  a  better  environment  for 
economic  development. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
improvements  to  existing  routes;  (3) 
ahemate  alignments  at  both  ends  and 


(4)  alternate  designs  for  the  portion 
utilizing  railroad  right-of-way. 

Following  the  publishing  of  this 
notice  of  intent  in  the  Federal  Register, 
a  formal  scoping  meeting  will  be  held  to 
provide  other  Federal  and  State  agencies 
an  opportunity  to  review  the  proposed 
project  and  to  provide  early  input  as  to 
the  areas  of  concern.  The  draft  EIS  and 
other  pertinent  materials  will  be  made      [ 
available  for  public  and  agency  review 
and  comment  prior  to  a  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  actioif  are 
addressed  and  all  significant  issues  ! 

identified,  comments  and  suggestions       ' 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  here. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  Jo  this 
program). 

Billy  Higginbotham, 

Division  Administrator. 

|FR  Dot.  94-18805  Filed  8-2-94;  6:45  ami 

BILLING  CODE  491&-22-M 


National  Highway  Traffic  Sf  fety 
Administration 

(Docket  No.  94-29;  Note*  2] 

B.A.T.  Incorporated;  Grant  of  Petition 
for  Temporary  Exemption  From 
Federal  Motor  Vehicle  Safety  Standard 
No.  208 

B.A.T.  ("Battery  Automated 
Transportation")  Inc.  of  West  Valley 
City,  Utah,  petitioned  to  be  exempted 
from  Federal  Motor  Vehicle  Safetv 
Standard  No.  208  Occupant  Crash 
Protection  for  Geo  Metro  sedans  that  it 
converts  to  electric  power.  The  basis  of 
the  petition  was  that  an  exemption  will 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  was 
published  on  May  25, 1994,  and  an 
opportunity  affonded  for  comment  (59 
FR  27100).'This  notice  grants  the 
petition. 

Petitioner  has  already  been  excused 
from  compliance  with  the  crash  test 
provision  of  Standard  No.  208  by 
NHTSA  Temporary  Exemption  No.  93- 
3  which  expires  August  1, 1995  (see  58 
FR  45549).  Although  that  exemption  is 
not  vehicle-specific  by  its  terms, 
petition  had  been  made  only  on  behalf 
of  1993  model  Ford  Ranger  pickup 
trucks  to  be  converted  to  electric  power. 
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Thus,  rathei  than  providing  the 
petitioner  w  ith  an  interpretation  that  the 
current  exer  iption  extends  to  sedans  as 
well  as  pick  ips,  NHTSA  concluded  that 
the  public  &  lould  be  offered  an 
opportunity  to  comment  on  B.A.T.'s 
latest  requei  I. 

As  before,  the  basis  of  the  petition  is 
that  a  terapc  rary  exemption  would 
facilitate  the  development  and  field 
evaluation  ojf  a  low-emission  motor 
vehicle,  as  p  rovided  by  49  CFR  555.6(c). 
The  petitioner  will  not  manufacture 
more  than  2  500  vehicles  during  any  12- 
month  peric  d  that  the  exemption  is  in 
effect. 

Although  he  Geo  Metro  is  certified  by 
its  original  r  lanufacturer  as  conforming 
with  all  app  icable  Federal  motor 
vehicle  safet  \f  standards.  p>etitioner  has 
determined  hat  the  vehicles  may  not 
conform,  afti  sr  their  modification,  with 
"the  requirements  of  crash  tests  of 
Standard  No .  208  Occupant  Crash 
Protection.  1  he  petitioner  intends  to 
make  arrang  tments  with  the  Lawrence 
Livermore  N  ational  Laboratory  to  do 
computer  simulated  crash  testing.  Any 
changes  that  are  shown  to  be  necessary 
will  be  incoi  porated  in  alf  future 
versions  "an  i  will  voluntarily  be 
retrofitted  ir  earlier  units." 

Although  he  petitioner  has  not 
provided  specific  arguments  that  an 
exemption  w  ould  not  unreasonably 
degrade  the  i  Sfety  of  the  vehicle,  it 
believes  that  electric  vehicles  are  safer 
because  the\  carry  no  flammable 
substances  a  id  do  not  have  "a  verj'  hot 
catalytic  con  verier  close  to  the  gasoline 
tank."  B.A.T  conversions  do  not  "emit 
hydrogen  gai  i  fi-om  the  batteries  due  to 
the  addition  of  hydxocaps  which 
catalyze  any  hydrogen  gas  formed  when 
charging  or  c  ischarging."  Further,  "BAT 
"Ultra  Force'  catalyst  sharply  reduces 
any  gassing  1  lat  might  otherwise 
occur." 

Finally,  th ;  petitioner  argued, 
granting  the  jxemption  would  be  in  the 
public  intere  ;t  and  consistent  with  the 
National  Tra  'fie  and  Motor  Vehicle 
Safety  Act  b(  cause  the  vehicles  "are  non 
polluting  *       •  and  therefore  can  be  a 
major  means  of  improving  the  quality  of 
the  air  we  br  !athe." 

One  comn:  ent  was  received  on  the 
petition,  fi^or  i  William  Bohn  of 
Marysville,  \  l^ashington.  Mr.  Bohn  is  the 
owner  of  a  1'  I89  Geo  Metro  and  a  1970 
BMW  2002  E  V  conversion.  He  questions 
"whether  th<  safety  of  the  vehicle  has 
been  comprc  tnised  by  the  addition  of 
the  battery  p  ick  in  regards  to  braking, 
steering,  and  suspension"  as  he  fears 
"that  the  adc  ed  weight  of  the  battery 
pack  is  beyo  id  the  capacity  that  the  car 
was  original  y  tested."  However,  he 
concedes  thj  t  the  converter  "may  have 


reduced  the  total  weight  load  by  using 
1 2V  batteries  in  series  vice  the  more 
common  6V  series  pack",  and  that  the 
converter  may  also  "have  increased  the 
suspension's  capacity,  and  improved 
the  brakes  to  better  accommodate  the 
increased  weight." 

The  agency  nas  reviewed  Mr.  Bohn's 
comment.  It  notes  that  neither  B.A.T. 
nor  another  petitioner  who  converts  Geo 
Metro  vehicles  (e.g.,  Solectria)  has  asked 
for  a  temporary  exemption  from  the 
braking  standard,  Standard  No.  105. 
NHTSA  interprets  this  as  indicating  that 
these  converters  of  Geo  Metros  have 
assured  themselves  that  the  conversions 
continue  to  meet  Standard  No.  105.  As 
for  its  effect  upon  "steering",  NHTSA  is 
unsure  of  the  exact  nature  of  Mr.  Bohn's 
concern,  whether  it  goes  to  the 
steerability  of  the  vehicle  or  something 
else.  Solectria  has  requested  an 
exemption  from  Standard  No.  204 
Steering  Control  Rearward 
Displacement  whereas  B.A.T.  appears  to 
believe  that  its  alterer's  certification  will 
cover  compliance  with  this  standard 
after  conversion.  The  suspension  of  a 
vehicle  is  not  the  subject  of  a  safety 
standard.  If  the  increased  weight  should 
result  in  a  safety  related  defect,  the 
converter  will  be  subject  to  the 
notification  and  remedy  provisions  of 
the  Vehicle  Safety  Act.  / 

As  NHTSA  noted  in  granting  B.A.T.'s 
previous  petition: 

'■*  *  *  it  is  manifestly  in  the  public  interest 
for  small  manufacturers  to  engage  in  the 
converting  of  internal  combustion  engines  to 
electric  power,  and  for  this  agency  to  take 
appropriate  steps  to  encourage  these 
endeavors,  provided  that  they  are  consistent 
with  motor  vehicle  safety.  Exemptions  for 
conversions  allow  field  evaluations  by  their 
purchasers  and  modifications  by  the 
converters  that  respond  to  the  evaluations." 
(58  PR  at  45550). 

Those  reasons,  of  course,  still  exist, 
and  once  again  support  a  finding  by  the 
Administrator  that  an  exemption  from 
S5.1  of  Standard  No.  208  will  facilitate 
the  development  and  field  evaluation  of 
a  low  emission  motor  vehicle,  and  that 
the  exemption  is  in  the  public  interest 
and  consistent  with  the  objectives  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  The  exemption  provided 
will  allow  the  petitioner  to  broaden  its 
product  range  from  trucks  to  passenger 
cans,  and  contribute  to  the  development 
of  its  expertise  in  vehicle  conversion. 

Petitioner  was  not  specific  as  to  the 
extent  that  its  conversion  may  not 
conform  with  Standard  No.  208, 
although  NHTSA  assumes  that  the 
converted  Metro  will  continue  to  be 
equipped  with  its  original  restraints.  In 
this  sense,  an  exemption  would  not.  in 
the  words  of  the  statute,  "unreasonably 


degrade"  the  safety  of  the  Geo 
conversion. 

B.A.T.  did  not  request  a  specific  time 
period  for  its  exemption,  and  in  its 
absence,  NHTSA  is  providing  one  that 
will  expire  on  August  1, 1995.  First,  this 
is  the  termination  date  o£  Exemption 
No.  93-3  granted  B.A.T.  for  its  Ford 
Ranger  conversions,  and  if  the  company 
finds  it  necessary  to  petition  for 
renewals  of  both  exemptions,  they  may 
be  made  under  the  cover  of  one  petition. 
Secondly,  an  exemption  for  this  time 
period  will  allow  B.A.T.  to  schedule  - 
and  complete  its  compliance 
verification  testifying  with  the  Lawrence 
Livermore  Laboratories.  Finally,  NHTSA 
notes  that  General  Motors  will  introduce 
a  substantially  revised  Geo  Metro  for  the 
1995  model  year,  and  because  of  this, 
B.A.T.  will  have  to  decide  whether  to 
terminate  its  program  of  Metro 
conversions  after  the  1994  model  year, 
or,  if  it  decides  to  continue  with  the 
Metro,  to  reevaluate  its  conversion 
compliance  status. 

In  consideration  of  the  foregoing. 
B.A.T.  Inc.  is  hereby  granted  NHTSA 
Temporary  Exemption  No.  94—4, 
expiring  August  1,  1995,  from  S5.1  of  49 
CFR  571.208  Motor  Vehicle  Safety 
Standard  No.  208  Occupant  Crash 
Protection. 

Authority:  49  U.S.C.  30113;  delegations  oi 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  )uly  27. 1994. 
Christopher  A.  Hart, 
Deputy  Administrator. 
|FR  Doc.  94-18801  Filed  8-2-94:  8:45.am| 
BILLING  CODE  4910-S»-M 


[Docket  No.  91-61;  Notice  4] 

U.S.  Electricar,  Inc.;  Grant  of  Petition 
for  Renewal  of  Temporary  Exemption 
From  Five  Federal  Motor  Vehicle 
Safety  Standards 

U.S.  Electricar  Corporation  of 
Sebastopol,  California,  petitioned  for 
renewal  of  NHTSA  Temporary 
Exemption  No.  92-3  from  fi vie  Federal 
Motor  Vehicle  Safety  Standards  (see  57 
FR  30997).  At  the  time  the  exemption 
was  granted,  the  petitioner  was  known 
as  Solar  Electric  Engineering,  Inc.  As  of 
the  date  of  its  petition.  70  vehicles  had 
been  sold  under  the  Exemption. 

Exemption  No.  93-2  expired  on  June 
1, 1994.  The  petition  for  renewal  of  the 
e.xemption  was  received  on  March  31. 
1994.  In  accordance  with  agency 
regulations,  when  a  petition  for  renewal 
has  been  filed  not  later  than  60  days 
before  the  termination  date  of  an 
exemption,  the  exemption  does  not 
terminate  imtil  the  Administrator  grants 


or  denies  the  petition  for  renewal  {49 
CFR  555.8(e)). 

Notice  of  receipt  of  the  petition  was 
published  on  May  15, 1994  (59  FR 
27111)  and  an  opportimity  afforded  for 
comment.  This  notice  grants  the 
petition. 

The  basis  of  U.S.  Electricar's  original 
petition  and  its  petition  for  renewal  was 
that  a  temporary  exemption  would 
facilitate  the  development  and  field 
evaluation  of  a  low  emission  motor 
vehicle.  Renewal  was  sought  for  the 
same  portions  of  the  same  five  standards 
as  were  covered  by  the  original 
exemption.  These  are  paragraphs  S4.2 
and  S4.3  of  Standard  No.  103 
Windshield  Defrosting  and  Defogging 
Systems,  "the  service  brake 
requirements  of  S5.1  and  the  parking 
brake  performance  requirements  of 
S5.2"  of  St^dard  No.  105  Hydraulic 
Brake  Systems,  paragraph  S3.3  of 
Standard  No.  201  Occupant  Protection 
in  Interior  Impact,  Standard  No.  204 
Steering  Control  Rearward 
Displacement,  and  paragraphs  S4.1.4.1 
and  S4.2.2  of  Standard  No.  208 
Occupant  Crash  Protection. 

Under  the  original  exemption, 
petitioner  converted  Ford  Escorts. 
Chevrolet  S-10  pickup  trucks  "and 
other  FMVSS-compliant  vehicles"  to 
electric  power.  It  has  now  substituted 
conversions  of  Geo  Prizm  sedans  for 
Ford  Escorts.  Although  the  vehicles  to 
be  converted  are  certified  by  their 
original  manufacturers  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards,  the  modifications  that 
Electricar  performs  add  weight  to  the 
converted  vehicle  and  may  affect  its 
compliance  with  the  standards.  Until  it 
has  satisfied  itself  that  the  conversions 
conform,  petitioner  requested 
appropriate  exemptions.  The 
modifications  that  petitioner  performs 
include  removal  of  the  internal 
combustion  engine  and  fuel  system 
modification  or  replacement  of  the 
transmission  and  installation  of  an 
electric  prt^iulsion  system  and  battery 
pack.  Sprii^,  shock  absorbers,  tires  and 
other  components  are  removed  and 
replaced  with  new,  heavier-duty 
equipment  as  required  to  accommodate 
the  weight  bf  the  battery  pack  added  to 
the  vehicle.  An  electric  heater  defroster 
is  installed  and  an  electric  vacuum 
pump  for  the  vacuum-as^sted  brake 
system  is  added  to  the  vehicle. 
The  electric  vacuum  pump  is 
intended  to  improve  brake  poionnance 
and  has  been  developed  during  the  term 
of  the  current  exemption.  Petitioner  has 
also  implemented  a  "Safety 
[)evelopment  Program"  using  vehicle 
crasbworthiness  computer  simulatioo 
and  {^ysical  testing.  Prehminary  results 


from  a  frontal  barrier  crash  test  of  the  S- 
10  conversion  indicate  compliance  with 
Standard  No.  208  under  these 
conditions  "without  ejection  of  batteries 
or  spillage  of  battery  electrolyte."  The 
company  has  also  been  field  testing  an 
electrical  safety  system  which  "ensures 
that  the  primary  battery  pack  remains 
electrically  isolated  from  the  vehicle 
chassis,  and  de-energizes  the  system"  if 
the  condition  is  violated. 

Electricar  asserts  that  an  exemption 
would  not  unreasonably  degrade  motor 
vehicle  safety  as  electric  vehicles  are 
intended  for  urban  use  and  are  therefore 
generally  operated  at  lower  speeds. 
Under  a  renewed  exemption,  the 
company  will  continue  its  safety 
development  and  field  evaluations  with 
a  view  to  ensuring  that  its  vehicles  fully 
comply  before  the  end  of  the  renewed 
exemption  period. 

Finally,  the  petitioner  argued  that 
renewal  of  the  exemption  would  be  in 
the  public  interest  and  consistent  with 
the  objectives  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  Its 
vehicles  reduce  air  pollution  at  street 
level  and  lessen  the  dependence  of  the 
United  States  on  importation  of 
petroleum. 

No  comments  were  received  on  the 
petition. 

In  granting  the  prex-ious  petition, 
because  of  a  comment  ftDm  Ford  Motor 
Company,  NHTSA  reviewed  in  great 
detail  the  five  standards  from  w^hich 
exemption  had  been  requested,  and 
found,  after  this  review,  that  an 
exemption  would  not  uiueasonably 
degrade  the  safety  of  the  vehicle  (see  57 
FR  30997-30998).  NHTSA 's  rationale  is 
herein  incorporated  by  reference  as  a 
finding  in  the  granting  of  the  request  for 
extension  of  that  exemption.  The 
petitioner  provided  further  views  and 
explanation  of  its  requests  on  June  14, 
1994,  which  have  been  docketed  under 
Notice  3.  It  anticipates  diat  it  will 
achieve  full  certification  for  the  Prizm 
by  December  1994  (leading  NHTSA  to 
conclude  that  the  maximum  two-year 
exemption  that  is  allowed  is  not 
needed).  This  is  consistent  with  the 
objectives  of  the  National  Traffic  and 
Motor  Vehicle  Safety  AcL  Continued 
exemption  of  a  low-emission  motor 
vehicle  faciUtates  its  development  and 
field  evaluation  and  it  remains  in  the 
public  interest  to  do  so. 

In  consideration  of  the  foregoing, 
NHTSA  Temporary  Exemption  No.  92- 
3  is  hereby  extended  in  its  entirety  from 
June  1. 1994.  to  June  1. 1995. 

Aatiwrily:  49  VSXZ.  30113;  delegaUons  of 
authority  at  49  CFR  1  50  and  501.8. 


Issued  on:  )uly  27. 1994. 
Christopher  A.  Hart, 

Deputy  Administrator. 

[FR  Doc.  94-18800  Filed  8-2-94:  8:45  ami 

BILUNG  CODE  491(X-6»-P 


[Docket  No.  91-66;  Notice  3] 

Chrysler  Corporation;  Petition  for 
Renewal  of  Temporary  Exemption 
From  Three  Federal  Motor  Vehicle 
Safety  Standards 

Chrysler  Corporation  of  Highland 
Park,  Michigan,  has  petitioned  for  a 
renewal  of  NHTSA  Temporary 
Exemption  No.  92-1 ,  expiring  August 
31. 1994  (57  FR  27507)  which  was 
granted  covering  three  Federal  motor 
vehicle  safety  standards,  for  electric- 
powered  multipurpose  passenger 
vehicles  ("TEVan").  As  of  June  10. 1994, 
the  company  has  produced  52  TEVans 
under  the  exemption.  Its  petition  for 
renewal  was  accompanied  by  a  copy  of 
its  original  petition,  and  NHTSA 
interprets  this  as  an  indication  that  the 
company  is  repeating  its  original 
requests  and  arguments. 

The  TEVan  is  an  electrically  driven 
version  of  the  Dodge  Caravan/Plymouth 
Voyager  multipurpose  passenger 
vehicle.  If  the  exemption  is  renewed, 
modifications  will  be  made  to 
production  Dodge  and  Plymouth  vans 
manufactured  between  September  1 , 
1994  and  August  31. 1996.  Although  a 
successor  to  the  current  van  will  be 
introduced  within  this  time  frame, 
"electric  conversions  of  that  new 
platform  will  not  t>e  ready  for 
production  initially"  and  Chrj-sler  is 
planning  "to  produce  the  current  TEVan 
versions  until  the  new  electric 
conversion  units  are  ready  for 
introduction."  The  TEVan  was 
developed  in  cooperation  with  the 
Electric  Power  Research  Institute.  U.S. 
Advanced  Battery  Consortium,  and  the 
United  States  Department  of  Energy. 
The  basis  for  the  petition  was  that  a 
temporary  exemption  would  facilitate 
the  development  and  field  evaluation  of 
a  low-emission  motor  vehicle,  as 
provided  by  49  CFR  555.6(c).  The 
vehicles  use  electric  motors  powered  by 
nickel-iron  or  other  equiv'aient  batteries 
lliat  replace  the  internal  combustion 
engine.  According  to  Chrj'sler.  the 
TEVans  meet  the  California  Air 
Resource  Board  zero  emission 
requirements,  and  are  low-emission 
vehicles  as  defined  by  section  123(g)  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act. 

The  TEVan  differs  from  regular 
production  vans  as  follows:  the  internal 
combustion  engine,  transmission. 
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coolant  sysi  em,  power  brakes,  gasoline 
fuel  system  and  power  steering  system 
have  been  r  ^placed  by  an  electric  drive 
motor,  a  ni(  kel-iron  or  equivalent 
battery  pad  ;^  a  micro-processor  based 
battery  management  system,  a 
controller-c  anverter-charger  unit,  a  two- 
speed  mani  al/automatic  transmission, 
and  electric  motor-driven  pumps  for  the 
vacuum  poi  vei  brakes  and  the 
hydrauhcal  y  assisted  power  steering. 
Finally,  the  hot  water  heater/defrosler 
unit  is  repb  ced  by  an  electric  resistance 
type  heatin;  /defrosting  system. 

The  TEVa  n  is  based  on  production 
vehicles  cer  ified  as  complying  with  all 
applicable  F  ederal  motor  vehicle  safety 
standards.  Y  owever,  it  does  not  comply 
with  the  poi  dons  of  the  standards 
indicated  he  low. 

1.  Standaid  No.  101,  Controls  and 
Displays. 

S5.1.  The  FEVan  is  equipped  with  a 
state-of-chai  ge  gauge  to  serve  as  an 
indicator  of  ■eserve  battery  power, 
rather  than  i  ae  fuel  gauge  required  by 
the  standarc . 

2.  Standaid  No.  102,  Transmission 
Shift  Lever  i  equence,  Starter  Interlock, 
and  Transm  ission  Braking  Effect. 

53. 1.2.  The  requirement  for 
transmissior  i  braking  effect  is  met  by 
regenerative  braking,  in  which  the 
electric  moti  »r  becomes  a  generator, 
recharging  t  le  batteries  and  dissipating 
energy  in  thi  >  process.  Regenerative 
braking  can  )e  switched  off  at  the 
option  of  th<  driver  to  restore  steering 

.  control  on  si  ippery  surfaces. 

53.1.3.  Th  J  starter  interlock 
mechanism  s  deleted  since  there  will 
be  no  electri  :  starting  motor. 

53. 1.4.  Th  5  automatic  transmission 
shift  mechar  ism  is  replaced  with  an 
electric  switi  :h  control  device  that 
operates  in  a  similar  manner. 

3.  Standar  1  No.  105,  Hydraulic  Brake 
Systems 

S5.1.  The  )erformance  of  the  service 
brake  systen  is  predicated  on  the  use  of 
the  regenera!  ive  characteristic  of  the 
drive  motor  o  augment  the  power- 
assisted  hvd  aulic  wheel  brakes.  The 
motor,  drive  i  through  the  transmission 
by  the  mass  <  »f  the  coasting  vehicle, 
functions  as  i  generator  to  dissipate 
energy  throu  jh  charging  the  drive 
batteries.  Ch  ysler  has  never  conducted 
tests  using  Tt  generative  braking, 
however,  tes  s  of  a  conventionally 
powered  wei  ghted  simulation  of  the 
TEVan  indie  ite  that  the  TEVan  will 
meet  the  sto|  iping  distance  requirements 
of  S5. 1.1.  In  he  fade  and  recovery  test, 
S5.1.4,  the  d  stance  specified  between 
the  starting  j  oints  of  successive  brake 
apphcations  it  60  mph  is  0.4  mile.  The 
TEVan  cann(  t  accelerate  to  60  mph  in 


that  distance 


so  the  test  cannot  be 


conducted  as  prescribed,  but  based  on 
the  performance  of  a  simulated  TEVan, 
the  TEVan  could  comply  if  it  could 
accelerate  as  specified. 

On  TEVans  equipped  with  anti-lock 
brake  systems,  the  regenerative  braking 
is  disabled  during  hard  stops  that 
actuate  the  anti-lock  feature  of  the 
brakes. 

According  to  the  original  petition,  an 
exemption  would  facilitate  die 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle  by  enabling 
the  petitioner  to  develop  the  electric 
drive  motor,  battery  controller,  battery, 
and  other  subsystems  to  increase  the 
efficiency  and  durability  of  future 
generations  of  electric  vehicles. 

The  petitioner  requested  extension  of 
its  exemption  for  a  two-year  period 
begiiming  September  1,  1994.  In  its 
original  petition  it  argued  that  the 
exemptions  will  not  unduly  degrade  the 
safety  of  the  vehicles  because  the 
vehicles  from  which  the  TEVan  is 
adapted  are  certified  as  conforming  to 
the  standards.  Chrysler  observes  in  its 
petition  for  renewal  that  its  "field 
experience  to  date  would  indicate  no 
negative  result  if  this  extension  was 
granted." 

Finally,  petitioner  originally  argued 
that  granting  the  exemption  would  be  in 
the  public  interest  and  consistent  with 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  because  it  would  accelerate 
the  development  of  electrically-driven 
vehicles  and  related  technology  which 
could  help  to  reduce  the  dependency  on 
foreign  oil. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  Docket  No.  92-1;  Notice  3  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street,  SVV, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Notice  of  final  action  on  the 
petition  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below  Comment 
closing  date:  [30  days  after  publication 
of  the  notice  in  the  Federal  Register]. 

(49  U.S.C.  30113;  delegations  of  authority  at 
49  CFR  1.50,  501.8) 


Issued  on  July  29,  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-18902  Filed  8-2-94;  8:45  ami 
BILLING  CODE  4»10-S»-P 

[Docket  No.  94-45;  Notice  2] 

Determination  That  Nonconforming 

1991  and  1992  BMW  5251  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1991  and 

1992  BMW  525i  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  aimounces  the 
determination  by  NHTSA  that  1991  and 
1992  BMW  525i  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
vehicles  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards  (the  U.S.-certified 
version  of  the  1991  and  1992  BMW 
525i),  and  they  are  capable  of  being 
readily  modified  to  conform  to  the 
standards. 

DATE:  The  determination  is  effective 
August  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safetv 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  4S 


CFR  Fart  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  (Registered  Importer  R-90- 
006)  petitioned  NHTSA  to  determine    * 
whether  1991  and  1992  BMW  5251 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  31, 1994  (59  FR  28129)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 


thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
79  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 


that  1991  and  1992  BMW  525i 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to 
1991  and  1992  BMW  525i  passenger 
cars  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  49  U.S.C. 
§  30115,  and  are  capable  of  being  readily 
modified  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  29, 1994. 
WiUiam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  94-18903  Filed  8-2-94  8:45  am) 

BILLING  CODE  4>1fr-e»-M 


39634 

Suns 


This  secten 

contains 

the 

L  94-409)  5 


notiies 
"Govenwient 


the  FEDERAL  REGISTER 
of  meetings  pubished  under 
in  the  Sunshine  Act'  (Pub. 
J.S.C.  552b(e)(3). 


39635 


[line  Act  Meetings 


Federal  Register 
Vol  59,  No.  148 
Wednesday,  August  3,  1994 


Corrections 


UNtTED  STA1 ES  DEPARTMENT  Of 

AGfUCULTUR  E 

RURAL  TELE  >HONE  BANK,  liSOA 

Staff  Briefii  g  for  the  Board  of  Directors. 

TME  AND  0/  IE:  3  p.m.,  Wednesday, 

August  10,  1994. 

PLACE:  Roo:  n  108,  Admiaistration 

Building.  D  ;p>artmcnt  of  Agriculture. 

14th  and  In  iependence  Avenue,  SVV., 

Washingtor ,  DC. 

STATUS:  Op  «n. 

MATTERS  TO  BE  DiSCUSSEO:  The  staff 

briefing  wif  consist  of  matters  relating 

to: 


1.  Review 

2.  Status 
Directors 

3.  Privatization 


It  port  I 


Regular 
Directors. 


Class  C  stock  dividend  rate. 

on  upcoming  Board  of 
ion. 

discussion,  if  neijessary. 

Meeting  of  the  Board  of 


iele<  1 


DAFE 


TIME  AND 
August  1 1 , 
PLACE:  Will 


:  10  a.m.,  Thursday, 

994. 

amsburg  Room, 
Administration  Building,  Department  of 
Agriculture  14th  and  Independence 
Avenue,  SVf ..  Washington,  DC. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  Order. 

2.  Approving  the  Minutes  of  the  May  19, 
1994,  Board  mfieting. 

3  Report  on  loans  approved  in  the  third 
quarter  of  FY  1994. 

4.  Review  of  financial  statements  for  the 
third  quarter  of  FY  1 994. 

5.  Report  of  ad  hoc  committee  on 
privatization  of  the  RTB. 

6.  Report  of  ad  hoc  committee  on 
prepajTmints,  if  necessary. 

7.  Consideration  of  RTB's  22nd  Annual 
Report  of  the  Board  of  Directors  for  FY  1993. 

8.  Consideration  of  resolution  to  set  annual 
Class  C  stock  dividend  rate. 

9.  Consideration  of  resolution  to  establish 
the  "As  of  date"  for  determining  voting  rights 
and  the  "notification  date"  for  the  November 
16, 1994,  stockholders  meeting. 

10.  Adjournment. 

corrrACT  person  for  more  information: 

Matthew  P.  Link,  Assistant  Secretary, 
Rural  Telephone  Bank  (202)  720-0.530. 

Dated:  July  29, 1994. 
Waiiy  Beyer. 

Covumor,  Rural  Telephone  Bonk. 

jFR  Doc  94-19021  Filed  8-1-94;  12:43  pTDJ 

Bn.LiNG  CODE  3410-1S'4i 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
Augusta,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Fedeial 

Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
btifore  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  t.he  meeting. 

Dated:  July  29, 1994. 
Jenjiifer  j,  Johnson, 

Ek^puty  Secretary  of  the  Board. 

IFR  Doc.  94-19012  Filed  H-1-94;  11:57  anil 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  In  the  Issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-270-000] 

Equitrans,  Inc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

Correction 

In  notice  document  94-13984 
appearing  on  page  29796  in  the  issue  of 
Thursday,  June  9,  1994,  the  docket 
number  is  corrected  as  set  forth  above. 


BILUNG  CODE  1505-01-0 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  107, 114  and  9008 
[Notice  1994-9] 

Presidential  Election  Campaign  Fund 
and  Federal  Financing  of  Presidential 
Nominating  Conventions 

Correction 

In  rule  document  94-15710  beginning 
on  page  33606,  in  the  issue  of 
Wednesday,  June  29,  1994,  make  the 
following  correction: 

On  page  33611,  in  the  first  column,  in 
the  first  full  paragraph,  in  the  ninth  line, 
"9188-25"  should  read  "1988-25". 

BtLUNO  COOE  1506-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 

21  CFR  Part  102 

[Docket  No.  92P-0476] 

Crabmeat;  Amendment  of  Common  or 
Usual  Name  Regulation 

Correction 

In  proposed  rule  document  94-17289 
beginning  on  page  36103  in  the  issue  of 


Friday,  July  15, 1994,  make  the 
following  corrections: 

1.  On  page  36103,  in  the  first  column: 

a.  Under  ADDRESSES,  in  the  third  line, 
"(HFA-05)"  should  read  "(HFA-305)"; 
and  in  the  fourth  line,  "rm.  1-3"  should 
read  "rm.  1-23". 

b.  Under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  second  line,  "(HFS-16)" 
should  read  "(HFS-416)". 

2.  On  page  36104,  in  the  first  column: 

a.  Beginning  in  the  first  line,  "(Docket 
Nos.  76P-182,  81P  0327/CP,  and  84P- 
046)"  should  read  "(Docket  Nos.  76P- 
0182,  81P-0327/CP,  and  84P-0046)". 

b.  In  the  first  full  paragraph,  in  the 
second  line,  "(Docket  No.  76P-182)" 
should  read  "(Docket  No.  76P-0182)". 

BILUNG  COOE  1S05-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7067 
[NM-920-4210-06;  NMNM  88049] 

Withdrawal  of  National  Forest  System 
Land  for  ttie  Guadalupe  Canyon 
Zoological  Botanical  Area;  New  Mexico 

Correction 

In  rule  document  94-17120  appearing 
on  page  35859,  in  the  issue  of  Thursday, 
July  14, 1994,  make  the  following 
correction: 

On  page  35859,  in  the  third  column, 
in  the  land  description,  in  T.  33  S.,  R. 
22  W.,  "Sec.  36,  EV2EV2,  NWV4NEV4, 
and  SWV2SEV2."  should  read  "Sec.  36. 
EV2EV2,  NWV4NEV4,  and  SWV4SEV4." 

BILUNG  COOE  1S0541-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-93(M21^06-P;  MTM  011811  and  MTM 
1171] 

Notice  Of  Proposed  Continuation  of 
Withdrawal;  Montana 

Correction 

In  notice  document  94-13821 
beginning  on  page  29613  in  the  issue  of 
Wednesday,  June  8, 1994,  make  the 
following  correction: 

On  page  29613,  in  the  third  column, 
under  DATE,  in  the  last  line  "August  8" 
should  read  "September  6". 

BILLING  CODE  150641-O 


Federal  Register 
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Wednesday,  August  3.  1994 

THE  PRESIDENT 
3  CFR 


Presidential  Determination  No.  94-39  of 
July  26,  1994 

Provision  of  Aviaition  Insurance 
Coverage  for  Commercial  Air  Carrier 
Service 

Correction 

In  FR  Doc.  94-18679  (Presidential 
Determination  No.  94-39)  appearing  on 
page  38551  in  the  issue  of  Friday.  July 
29,  1994.  The  Billing  code  should  read 
"4910-62-M".  ■ 

BILUNG  CODE  1S05O1-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  68 

[CGD  94-050] 

Deep  Frames  in  Vessel 
Admeasurement 

Correction 

In  rule  document  94-17275  appearing 
on  page  36088,  in  the  issue  of  Friday, 
July  15,  1994,  make  the  following 
correction: 

On  page  36088,  in  the  third  column, 
in  the  second  full  paragraph,  in  the 
tenth  line,  "before"  should  read  "after". 

BILUNG  CODE  1S06-01-O 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  On  Application  To  Use 
the  Revenue  From  A  Passenger 
Facility  Charge  (PFC)  At  Peliston 
Regional  Airport  of  Emmet  County, 
Peliston,  Ml 

Correction 

In  notice  document  94-17804 
appearing  on  page  37289,  in  the  issue  of 
Thursday,  July  21, 1994.  make  the 
following  correction: 

On  page  37289,  in  the  second  column, 
under  SUPPLEMENTARY  INFORMATION, 
under  the  heading  entitled  "Brief 
description  of  proposed  project(s):",  in 
the  fourth  line,  "(Runway  1/32)." 
should  read  "(Runway  14/32)." 

BILLING  COOE  1505-01-O 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  86  and  600 
Fuel  Economy  Test  Procedures 
Alternative-Fueled  Automobile  CAFE 
Incentives  and  Fuel  Economy  Labeling 
Requirements;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pslrts  86  and  600 

[AMS-FRL-»675-2] 

RIN  2060-A  ^78 

Fuel  Econ  >my  Test  Procedures 
Alternative-Fueled  Automobile  CAFE 
Incentives  and  Fuel  Economy  Labeling 
Requirem^ts 

AGENCY:  Environmental  Protection 
Agency  (Ei  'A). 
ACTION:  Fii  al  rule. 
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40  CFR  86.129-94(a)  will  be  withdrawn 
before  the  effective  date  by  a  document 
published  in  the  Federal  Register. 

The  incorporation  by  reference  of 
certain  publications  listed  in  this  final 
rule  is  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  as  of 
September  2,  1994. 

40  CFR  600.113-93,  600.206-93. 
600.207-93,  600.209-95,  600.307-95, 
600.510-93  are  not  effective  until  the 
Office  of  Management  and  Budget 
(OMB)  has  approved  the  Information 
Collection  Requirements  contained  in 
them.  EPA  will  publish  a  document  in 
the  Federal  Register  following  OMB 
approval  of  the  information  collection 
requirements. 

ADDRESSES:  Comments  regarding  the 
amendments  to  40  CFR  600.006-89(b)(l) 
(i)  and  (h)  and  footnote  4  to  the  table  in 
40  CFR  86.129-94(a)  should  be 
submitted  to  EPA  Air  Docket  LE-131  . 
(address  following).  Comments 
regarding  the  information  collection 
requirements  should  be  sent  to  Chief, 
Information  Policy  Branch  (PM-2136); 
U.S.  Environmental  Protection  Agency; 
401  M  Street.  SW.,  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  Materials  relevant  to 
this  final  rule  are  contained  in  EPA  Air 
Docket  LE-131.  Attention:  Docket  No. 
A-89-24,  located  at  the  Air  Docket 
Section,  U.S.  Environmental  Protection 
Agency.  Room  M-1500.  401  M  Street 
SW..  Washington,  DC  20460  telephone 
(202)  382-7548.  The  docket  may  be 
inspected  between  the  hours  of  8:30 
a.m.  to  12  noon  and  from  1:30  to  3:30 
p.m.  weekdays.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Zerafa,  Certification 
Division,  U.S.  Environmental  Protection 
Agency,  National  Fuel  and  Vehicle 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor.  Michigan  48105. 
Telephone  (313)  668-i331. 
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I.  Authority 

The  promulgation  of  these  regulations 
is  authorized  by  15  U.S.C.  2001.  2002, 
2003.  2005.  2006,  2013;  42  U.S.C. 7521. 
7522. 7524. 7525. 7541,  7542,  7549. 
7550,  7552,  and  7601(a). 

IL  Introduction 

On  October  14. 1988.  Congress 
enacted  the  Alternative  Motor  FueLs  Act 
(AMFA),  Public  Law  100-494,  15  U.S.C. 
2001  et  seq.,  to  encourage:  (1)  The 
development  and  widespread  use  of 
methanol,  ethanol,  and  natural  gas  as 
transportation  fuels  by  consumers;  and 
(2)  the  production  of  methanol,  ethanol. 
and  natural  gas-fueled  motor  vehicles. 
(AMFA  section  3)  The  Energy  Policy 
Act  of  1992  (Public  Law  102-486,    ' 
October  4,  1992)  amended  the  AMFA  to 
also  include  liquefied  petroleum  gas; 
hydrogen;  coal  derived  Uquid  fuels; 
fuels  derived  from  biological  materials; 
electricity;  and  any  other  fuel  the 
Secretary  of  Transportation  determines, 
by  rule,  is  substantially  not  petroleum, 
and  would  yield  substantial  energy 
security  benefits  and  substantial 
environmental  benefits.  The  AMFA 
prescribes  explicit  requirements  in  two 
areas  relating  to  fuel  economy  of 
alternative-fueled  vehicles:  (1)  CAFE 
credit  qualification  and  calculation;  and 
(2)  fuel  economy  labeling. 

Regarding  the  first  area,  the  AMFA 
section  6, 15  U.S.C.  2013,  as  amended, 
provides  for  favorable  CAFE  treatment 
of  certain  dedicated  alternative- fueled 
vehicles,  and  dual-fueled  vehicles  that 
meet  specified  requirements.  Passenger 
automobiles  and  light-duty  trucks  that 
can  be  eligible  for  CAFE  credit  include 
those  designed  to:  (1)  Operate 
exclusively  on  alternative  fuels,  or  (2) 
operate  on  either  gasoline  or  diesel  fuT^l. 
as  well  as  alternative  fuels,  or  a 
combination  of  gasoline  or  die<iei  fuel 
and  alternative  fuels  (i.e.,  dual-fueled 
automobiles). 

The  eligibility  for  favorable  CAFE 
treatment  of  dual-fueled  vehicles  is 
dependent  on  their  ability  to  meet 
certain  energy  efficiency  requiremenls.- 
15  U.S.C.  2di3(h)(l).  In" order  to  be 
eligible,  dual-fueled  automobiles  are  to 
provide  equal  or  superior  energy 
efficiency  when  operating  on  the 
altemati\e  fuel  as  when  operating 
gasoline  or  diesel  fuel.  In  addition,  in 
order  to  be  eligible,  automobiles  capable  ' 
of  operating  on  a  mixture  of  an 
alternative  fuel  and  gasoline  or  diesel 


fuel  which  are  manufactured  in  model 
years  1993  through  1995  (or  for  a  longer 
period  if  e.xtended  by  the  Administrator) 
are  to  achieve  energy  efficiency  when 
operated  on  a  mixture  of  50  percent 
alternative  fuel  and  SO.percent  gasoline 
or  diesel  equal  to  or  superior  to  that 
achieved  when  operated  exclusively  on 
gasoline  or  diesel  fuel. 

One  further  requirement  established 
by  the  AMFA  for  dual-fueled  passenger 
automobiles  to  be  eligible  for  CAFE 
credit  is  that  they, comply  with 
minimum  driving  range  requirements 
established  by  the  Secretary  of 
Transportation.  15  U.S.C.  2013(h)(2) 
Ranges  were  established  by  the  National 
Highway  Traffic  Safety  Administration 
(N'HTSA)  for  alcohol  dual-fueled  and 
natural  gas  dual-fueled  passenger 
automobiles  in  the  Federal  Register  on 
April  26.  1990  (55  FR  17611).  The 
minimum  driving  range  established  in 
N'HTSA's  rule  for  alcohol  dual-fueled 
passenger  automobiles  is  200  miles  and 
the  range  for  natural  gas  dual-fueled 
passenger  automobiles  is  100  miles 
when  operated  on  the  alternative  fuel. 
However,  section  403  (5)(I)  of  the 
Energy  Policy  Act  of  1992  amends  the 
Motor  V^ehicle  Information  and  Cost 
Savings  Act  (MVICSA)  to  require  that  all 
dual-fueled  passenger  automobiles 
(other  than  electric  automobiles)  meet  a 
minimum  driving  range  of  200  miles  (or 
a  higher  value  if  determined  by  the 
Secretary  of  Transportation)  while    - 
operating  on  the  alternative  fuel.  15 
use.  2013{hK2)(C).  This  amendment 
supersedes  the  requirements  of  AMFA 
and  the  NHTSA  rulemaking. 

For  dedicated  automobiles,  the  fuel 
economy  calculated  for  CAFE  purposes 
is  based  on  the  gasoline  or  diesel 
content  of  the  mixture  which  is  deemed 
by  AMFA  to  be  15  percent  bv  volume. 
I's  use.  2013(a)(c).  Fuel  economy  for 
CAFE  purposes  is  then  based  on  the 
amount  of  gasoline  or  diesel  iuel 
consumed.  For  example,  a  dedicated 
alcohol  automobile  which  has  a 
measured  fiiel  economy  of  18  miles  per 
gallon  of  alcohol  would  receive  a  rating 
of  18/0.15  or  120  mpg  for  CAFE 
purposes. 

Similarly,  for  dedicated  natural  gas- 
fueled  automobiles,  a  gallon  equivalent 
of  natural  gas  is  deemed  by  AMFA  to 
contain  15  percent  gasoline  or  diesel 
fuel  for  CAFE  purposes.  The  AMFA 
provides  that  100  cubic  feet  of  natural 
gas  shall  be  considered  to  contain  0.823 
gallon  equivalent  of  natural  gas.  1 5 
U.S  C.  2013(c).  The  ftiel  economy  for 
CAFE  purposes  is  based  on  the 
equivalent  amount  of  gasoline  or  diesel 
fuel  consumed.  For  example,  a 
dedicated  natural  gas-fueled  automobile 
with  a  measured  fuel  economy  of  23 


miles/ 100  cubic  feet  cm  natural  gas  at 
standard  conditions  would  receive  a 
value  for  CAFE  purposes  of  186.3  mpg 
((23  miles/100  cubic  feet)x(100  cubic 
feet/0.823  gallons  equivalent  natural 
gas)x(l  gallon  equivalent  natural  gas/ 
0.15  gallon  gasoline)). 

For  dual-fueled  automobiles,  the  fuel 
economy  for  CAFE  purposes  is  to  reflect 
the  assumption  that  the  automobiles  are 
operated  half  of  the  time  on  gasoline  or 
diesel  fuel  and  half  of  the  time  on  the 
alternative  fuel.  15  U.S.C.  2013(b)(d). 
Therefore,  fuel  economy  is  based  on  the 
harmonic  average  of  the  fuel  economy 
value  when  operated  on  gasoLne  or 
diesel  and  the  credited  fuel  economy 
value  when  operated  on  the  alternative 
fuel  as  described  for  the  dedicated 
alternative-fueled  vehicles  above.  The 
harmonic  averaging  method  required  by 
AMFA  is  equivalent  to  averaging  fuel 
consumption  (gallons/mile),  which  is 
the  inverse  of  friel  economy  (miles/ 
gallon).  For  example,  assume  a  model 
type  achieves  a  combined  city/highway 
fuel  economy  of  27  mpg  on  gasoline  and 
18  mpg  on  alcohol.  If  the  model  type 
were  dedicated  alcohol  fueled,  the 
rating  for  CAFE  purposes  would  be  120 
mpg  as  described  previously.  The  fuel 
economy  value  for  CAFE  purposes  of 
the  dual-fueled  model  type  would  be 
44.1  mpg  {l/{((l/27)+{l/120))/2)). 

The  AMFA  also  limits  the  maximum 
model  year  increase  in  a  manufacturer's 
CAFE  attributable  to  dual-fueled 
automobiles  to  1.2  mpg  for  model  years 
1993  through  2004  and,  if  extended  by 
the  Secretary  of  Transportation,  to  0.9 
mpg  for  model  years  2005  through  2008 
for  each  compliance  category  of 
automobiles  (i.e.  domestic  passenger, 
import  passenger,  domestic  light  truck, 
and  import  light  truck).  15  U.S.C. 
2013(g).  Furthermore,  if  tfie  Secretary  of 
Transportation  reduces  the  average  fuel 
economy  standard  applicable  to 
passenger  automobiles  to  less  than  27.5 
mpg  for  any  model  year,  increases  above 
0.7  mpg  in  the  manufacturer's  average 
fuel  economy  attributable  to  dual-fueled 
passenger  automobiles  are  to  be  reduced 
by  the  amount  the  standard  was 
lowered,  but  may  not  be  reduced  to 
yield  less  than  0.7  mpg. 

Regarding  the  second  area,  fuel 
economy  labeling  requirements,  the 
AMFA  section  8.  15  U.S.C.  2006(a). 
requires  tfiat  specific  fuel  economy 
information  for  dedicated  alterative- 
fueled  automobiles  and  dual-fueled 
automobiles  appear  on  the  fuel  economy 
label  and  in  the  Gas  Mileage  Guide 
published  by  the  Department  of  Energy 
For  dedicated  automobiles,  the  AMFA 
states  that  the  fuel  economy  for  labeling 
purposes  shall  be  the  fuel  economy 
value  calculated  for  CAFE  purposes 


multiplied  by  the  value,  0.15.  15  U  S.C. 
2006(a)(4)(A).  For  dual-fiieled 
automobiles,  the  AMFA  15  U.S.C. 
2006(a)(4)(B)  states  that  each  label  must: 
(i)  Indicate  the  fuel  economy  of  such 
automobiles  when  operated  on  gasoline 
or  diesel  fuel;  (ii)  clearly  identify  such 
automobiles  as  dual-fueled  automobiles; 
(iii)  clearly  identif\-  the  fuels  on  which 
such  automobiles  may  be  operated;  and 
(iv)  contain  a  statement  informing  the 
consumer  that  the  additional 
information  is  contained  in  the  booklet 
published  and  distributed  by  the 
Department  of  Energy. 

"To  administer  the  jarovisions  of  the 
AMFA  described  above,  the  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  March  1.  1991.  The  purpose 
of  the  NPRM  was  to  propose  to  integrate 
the  requirements  of  the  AMFA  into 
EPA's  existing  fuel  economy  regulations 
(40  CFR  part  600)  and  to  frame  issues 
of  potential  interest  to  commenters. 
Again,  as  stated  in  the  "Summary" 
section,  today's  final  rule  does  not  affect 
automobiles  that  do  not  meet  the 
eligibility  requirements  for  favorable 
CAFE  treatment  specified  in  the  AMFA 
Also,  to  avoid  significant  delays,  this 
final  rule  only  covers  those  fuels 
contained  in  the  AMFA  at  the  time  of 
proposal,  namely  alcohols  and  natural 
gas,  and  does  not  address  the  other  fuels 
added  by  the  Energy  Policy  Act  of  1992. 
since  this  Act  was  passed  well  after 
publication  of  the  NPRM  and  late  in  the 
development  of  this  final  rule.  EPA  will 
include  these  other  fuels  in  a  future 
separate  rulemaking.  The  sections  that 
follow  describe  the  final  regulations  that 
have  been  adopted  and  the 
consideration  of  public  comment  that 
led  to  decisions  regarding  the  final 
regulations 

in.  Description  of  the  Action 

Today's  final  rule  sets  in  place  the 
C.'\FE  credit  mechanism  and  the  fuel 
economy  labeling  requirements  for  the 
1993  and  later  model  year  alternative- 
fueled  vehicles  covered  by  the  AMFA, 
namely  alcohol  and  natural  gas 
automobiles.  In  addition,  since  emission 
standards  and  emission  measurement 
procedures  have  already  been 
developed  for  methanol-fueled 
automobiles  (54  FR  14426),  fuel 
economy  measurement  procedures  for 
methanol-fueled  vehicles  are  also 
included  in  today's  rule.  The  fuel 
economy  calculations  for  methanol- 
fueled  vehicles  are  based  on  the  carbon 
balance  technique  which  relies  on  the 
premise  that  the  quantity  of  carbon 
contained  in  the  exhaust  is  equal  to  the 
quantity  of  carbon  consumed  by  the 
engine  as  fuel.  The  proposed  equation 
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was  based  i  m  fixed  fuel  properties. 
However,  b  ased  on  comments  received 
in  response  to  the  NPRM,  EPA  decided 
that  measu:  ed  fuel  properties  are  more 
appropriatf  for  the  calculation  of  fuel 
economy  and,  therefore,  today's  final 
rules  are  ba  sed  on  measured  fuel 
properties.  This  is  further  discussed  in 
section  V.  ■  Public  Participation". 

EPA  is  ci  rrently  developing  emission 
standards,  ( mission  test  procedures,  and 
fuel  econor  ly  calculation  procedures  for 
natural  gas-  fueled  vehicles  in  a  separate 
rulemaking  The  notice  of  proposed 
rulemaking  "Standards  for  Emissions 
From  Natuial  Gas-Fueled,  and  Liquified 
Petroleum  ( Jas-Fueled  Motor  Vehicles 
and  Motor '  ('ehicle  Engines,  and 
Certificatioi  i  Procedures  for  Aftermarket 
Conversion  Hardware"  was  published 
in  the  Fedej-al  Register  on  November  5. 
1992  (57  FF  52912).  EPA  expects  that 
this  rule  wi  1  be  promulgated  in  advance 
of  the  comf  letion  of  the  1993  model 
year  annua  production  period,  after 
which  CAF  i.  for  the  1993  model  year  is 
calculated,  hereby  allowing 
manufactur  (rs  to  obtain  CAFE  credits 
for  1993  mc  del  year  and  later  natural 
gas-fueled  \  ehicles.  In  the  event  that 
this  rulema  ing  cannot  be  promulgated 
in  time,  EPi  l  expects  to  promulgate 
those  portic  ns  regarding  fuel  economy 
test  and  call  ulation  procedures  in  order 
to  ensure  fu  jI  economy  credits  are 
available  fo   1993  model  year  natural 
gas-fueled  v  shicles. 

EPA  is  cu  Tently  developing  a 
timeline  for  the  development  of 
emission  sU  ndards  and  test  procedures 
for  ethanol-  ueled  vehicles.  In  the  event 
that  manufa  :turers  introduce  ethanol- 
fueled  vehic  les  into  commerce  before 
federal  fuel  jconomy  test  procedures  are 
estabhshed.  EPA  will  consider 
proposing  C  ilifornia  test  procedures 
and  a  fuel  e(  onomy  equation  to  ensure 
that  a  mechi  nism  is  in  place  for 
ethanol-fuel  ;d  vehicle  CAFE  credit  as 
soon  as  possible. 

Today's  n  le  also  integrates  the  energv 
efficiency  re  i^uirements  of  the  AMF.^ 
into  EPA's  e  cisting  fuel  economy 
regulations.  These  requirements  must  be 
met  for  a  du  il-fueled  vehicle  to  be 
eligible  for  f  lel  economy  credit.  In  the 
NPRM.  EPA  proposed  that  the  - 
manufacture  r  must  test  each  dual-fueled 
vehicle  usee  for  fuel  economy  purposes 
on  both  the  ( ity  and  highway  driving 
cycles  using  three  fuels:  gasoline  or 
diesel  fuel,  t  le  alternative  fuel.  and.  in 
the  case  of  a  cohol  dual-fueled 
automobiles  a  50  percent  gasoline/50 
percent  alco  lol  mixture  to  satisfy  the 
energv  effici  ;ncy  requirements  of  the 
AMFA.  15  US.C.  2013(h)(1)(C)  (ii)  and 
(iii).  Althouf  h  testing  on  both  the 
alternative  fi  el  and  gasoline  fuel  is 


required  to  determine  fuel  economy,  the 
50/50  mixture  requirement  is  only 
needed  to  determine  energy  efficiency. 
After  considering  comments  received 
ft-om  manufacturers,  the  EPA  realizes 
that  the  requirement  to  test  every  fuel 
economy  vehicle  on  three  fuels  could  be 
excessively  burdensome  compared  to 
the  requirements  for  testing  gasoline- 
fueled  vehicles,  which  are  tested  on  one 
fuel.  Therefore,  for  dual-fueled  vehicles, 
this  final  rule  requires  manufacturers  to: 
(1)  Perform  city  and  highway  fuel 
economy  tests  on  all  vehicles  used  for 
fiiel  economy  purposes  using  both 
gasoline  and  the  alcohol  fuel  and.  (2) 
during  initial  certification,  either 
perform  city  and  highway  fuel  economy 
tests  on  one  emission  data  vehicle  per 
engine  family  using  the  50/50  alcohol/ 
gasoline  mixture  or  provide  a  statement 
attesting  that  equal  or  superior  energy 
efficiency  is  attained  while  using  a  50/ 
50  mixture  compared  to  using  gasoline, 
where  applicable.  EPA  retains  the  right 
to  audit  test  any  vehicle  used  for  fuel 
economy  purposes  to  confirm  the 
manufacturer's  statement.  This  will 
reduce  the  test  burden  on  the 
manufacturer  while  preserving  the 
intent  of  the  energy  efficiency 
requirements  of  the  AMFA  by  ensuring 
that  vehicles  are  designed  to  be  equally 
or  more  energy  efficient  while  operating 
on  the  alternative  fuel  and  a  50/50 
alcohol/gasoline  mixlure  than  when 
operated  on  gasoline. 

Today's  rule  also  integrates  the  fuel 
economy  labeling  requirements  of  the 
AMFA  for  alternative- fueled  vehicles 
into  the  existing  fuel  economy 
regulations.  Some  minor  modifications 
were  made  to  the  proposed  label  formats 
as  a  result  of  comments  received  on  the 
NPRM.  These  changes  are  discussed  in 
detail  in  the  "Public  Participation" 
section.  In  response  to  manufacturers' 
comments,  the  EPA  is  offering  an 
optional  label  format  for  dual-fueled 
vehicles  that  contains  fuel  economv 
values  for  vehicle  operation  using  the 
alternative  fuel.  The  AMFA  requires 
that  the  fuel  economy  values  while 
operating  on  gasoline  or  diesel  appear 
on  the  label  with  a  statement  that 
further  information  is  contained  in  the 
Gas  Mileage  Guide  available  al  the 
dealer.  This  optional  label  format 
contains  a  limited  amount  of  additional 
information  pertaining  to  the  fuel 
economy  while  operating  on  the 
alternative  fuel  and  should  reduce 
consumer  confusion  and  frustration  in 
obtaining  such  fuel  economy 
information.  Also,  this  optional,  label 
will  contain  a  statement  that  refers  to 
the  availability  of  additional 
information  in  the  Gas  Mileage  Guide. 


The  label  formats  established  under  this 
rulemaking  are  found  in  the  revised 
regulations  following  the  preamble. 

EPA  is  working  with  the  Department 
of  Energy  (DOE),  the  Department  of 
Transportation  (DOT),  and  the  Federal 
Trade  Commission  (FTC)  to  revise  the 
Gas  Mileage  Guide  to  include 
information  on  alternative-fueled 
vehicles.  These  changes  will  be 
coordinated  with  the  FTC's 
implementation  of  section  406  of  the 
Energy  Policy  Act  of  1992  (Public  Law 
102-486)  which  mandates  that  the  FTC 
promulgate  rules  to  establish  uniform 
labeling  requirements  for  ahernative 
fuels  and  alternative- fueled  vehicles, 
including  requirements  for  appropriate 
information  with  respect  to  costs  and  - 
benefits  so  as  to  reasonably  enable  the 
consumer  to  make  choices  and 
comparisons.  The  revisions  to  the  Gas 
Mileage  Guide  (including  changing  the 
name  of  the  guide  to  "Fuel  Economy 
Guide")  will  not  be  completed  in  time 
for  inclusion  in  the  1994  model  year 
guide.  Therefore,  the  fuel  economy     ' 
labeling  requirements  for  alternative-- 
fueled  vehicles,  which' contain  label 
statements  that  refer  the  consumer  lo 
the  Gas  Mileage  Guide  for  further 
information  on  the  fuel  economy  of 
alternative-fueled  vehicles,  are 
applicable  beginning  with  the  1995 
model  year.  However,  those 
manufacturers  who  produce  1993  or 
1994  model  year  alternative- fueled 
automobiles  may  optionally  complv 
with  the  labeling  regulations  in  todays 
rule  using  the  appropriate  label  wording 
modifications,  approved  by  the 
Administrator,  regarding  availability  of 
additional  information  in  the  Gas 
Mileage  Guide. 

The  AMFA  does  not  address  the 
applicability  of  the  gas  guzzler  tax  to 
dedicated  alternative-fueled  vehicles  or 
dual-fueled  vehicles.  The  Secretary  of 
the  Treasury'  (after  consultation  uiih  the 
Secretary  of  Transportation)  is 
authorized  by  Section  201  of  the  Energv 
Tax  Act  of  1978,  26,  U.S.C.  40P4  ef  spq.. 
to  include  in  the  gas  guzzler  tax 
prograin  automobiles  fueled  with  anv 
product  of  petroleum  or  natural  gas.  if 
such  inclusion  is  consistent  with  the- 
need  of  the  nation  to  conserve  energy-. 
Consequently,  the  alternative  fuels 
covered  by  the  AMFA  could 
conceivably  be  included  in  the  gas 
guzzler  tax  program.  Currently  the 
program  is  limited  to  passenger 
automobiles  powered  by  gasoline  or 
diesel  fuel.  The  Secretary  of  Treasury 
has  not  made  a  determination  lo  include 
alcohols  or  natural  gas  in  the  gas  guzzler 
program;  therefore,  dedicated 
alternative-fueled  vehicles  are  currently 
not  included  in  the  guzzler  program.  In 


the  NPRM,  the  EPA  soficited  comments 
regarding  whether  alternative  fueled 
automobiles  or  dual-fueled  automobiles 
should  be  included  in  the  gas  guzzler 
tax  program.  The  comments  were 
forwarded  to  the  Treasury  Department 
for  consideration  in  the  determination 
of  applicability  of  gas  guzzler  tax  to 
dual-fueled  vehicles.  The  IRS  agreed 
that  EPA's  decision  to  label  dual-  fueled 
automobiles  for  gas  guzzler  tax  purposes 
based  on  the  fuel  economy  while 
operating  on  gasoline  is  in  accordance 
with  the  law. 

To  save  time  and  printing  costs,  some 
technical  amendments  of  40  CFR  parts 
86  and  600  have  also  been  included  in 
this  final  rule. 

IV.  Public  Participation 

A  number  of  interested  parties 
provided  comments  on  EPA's  March  1. 
1991  NPRM.  These  comments  and  other 
documents  relevant  to  the  development 
of  this  final  rule  are  contained  in  the 
public  docket.  The  Agency  has  fully 
considered  these  comments  in 
developing  today's  final  rule. 

The  following  section  presents  a  brief 
summary  of  the  major  comments 
received  on  the  NPRM  and  EPA's 
responses  to  those  comments.  A 
separate  and  more  detailed  Summary 
and  Analysis  of  Comments  on  the 
NPRM  has  been  prepared  and  is 
contained  in  the  public  docket.  The 
interested  reader  is  referred  to  that 
document  for  a  more  complete 
discussion  of  the  comments,  including 
some  of  the  more  minor  concerns  that 
have  been  evaluated,  but  are  not 
presented  here. 

A.  Options  To  Include  Alternative- 
Fueled  Automobiles  in  the  Fuel 
Economy  Regulations 

Summary  of  the  Proposal 

EPA  proposed  to  establish  the  CAFE 
incentive  mechanism  (credit  calculation 
procedures)  provided  by  the  AMFA  for 
methanol,  ethanol,  and  natural  gas- 
fueled  automobiles  in  the  regulations. 
EPA  also  proposed  fuel  economy 
measurement  procedures  for  methanol- 
fueled  automobiles.  The  current 
requirement  that  fuel  economy  data 
vehicles  be  covered  by  a  certificate 
demonstrating  compliance  with 
emission  standards  was  proposed  to  be 
revised  so  that  it  applies  only  when  the 
vehicles  are  subject  to  emission 
standards.  The  Agency  requested 
comments  on  how  test  procedures  for 
alternative-fueled  vehicles  other  than 
methanol  could  be  promulgated  on  a 
timely  basis,  and  whether  there  are  any 
alternative  fuels  other  than  those 
addressed  in  the  Alternative  Motor 


Fuels  Act,  that  could  be  included  in  the 
CAFE  program  in  a  manner  consistent 
with  the  need  of  the  nation  to  conserve 
energy.  More  specifically,  EPA 
requested  comments  on  whether  the 
Agency  would  have  good  cause  to 
dispense  with  prior  notice  and  comment 
(i.e.,  direct  final  rule),  if  necessary  to 
promulgate  test  procedures  in  time  for 
manufacturers  to  obtain  credits  for 
vehicles  designed  to  run  on  alternative 
fuels  not  already  covered  by  established 
test  procedures. 

Summary  of  Comments 

The  Motor  Vehicle  Manufacturers* 
Association  (MVMA)  agreed  with  the 
proposal  to  revise  the  current 
requirements  so  that  fuel  economy  data 
vehicles  be  covered  by  a  certificate  of 
conformity  only  when  such  vehicles  are 
subject  to  emission  standards.  Atlantic 
Richfield  Co.  (ARCO)  took  issue  with 
this  proposal,  stating  that  equal 
treatment  is  preferred  for  all  the  fuels, 
and  that  fuel  economy  determinations 
should  be  made  on  vehicles  meeting 
emission  standards  both  for  gasoline 
and  any  alternative  fuels  considered. 

A  number  of  comments  were  received 
regarding  the  importance  of  a  level 
playing  field  for  alternative  fuels  and 
that  a  lack  of  federal  regulations  may 
impede  the  development  of  alternative- 
fueled  vehicles.  Particularly,  a  number 
of  commenters  urged  that  the 
establishment  of  emission  standards  and 
fuel  economy  test  procedures  for  natural 
gas  vehicles  not  be  delayed.  Comments 
were  also  received  recommending  that  a 
timetable  for  implementation  of  ethanol- 
fueled  automobile  standards  and  test 
procedures  be  established  as  this 
technology  develops.  One  manufacturer 
further  commented  that  it  is  working  on 
electric  vehicles  and  urged  the  EPA  to 
work  with  the  Department  of  Energy  to 
establish  a  CAFE  credit  mechanism  for 
electric  vehicles.  The  Northeast 
Sustainable  Energy  Association 
(NESEA)  expressed  that  they  were  very 
concerned  that  the  proposed 
amendments  did  not  address  electric 
vehicles  and  that  electric-powered 
vehicles  and  electric  dual-fueled 
vehicles  should  be  included  in  fuel 
economy  regulations.  The  NESEA  also 
encouraged  EPA  to  pursue  emission 
standards  for  solar,  hydrogen,  and 
electric  powered  automobiles.  ARCO 
stressed  that  gasoline  reformulations 
should  be  included  when  working 
toward  a  level  playing  field  for 
alternative  fuels. 

A  number  of  commenters 
recommended  that  California's  existing 
alternative-fueled  vehicle  test 
procedures  could  be  used  to  geherate 


fuel  economy  data  until  federal 
regulations  are  promulgated. 

Comments  were  received  in  response 
to  EPA's  request  for  comments  on  a 
direct  final  rule  type  approach.  Ford 
stated  that  manufacturers  should  be 
allowed  to  comment  on  both  test 
procedures  and  standards  before  they 
are  finalized.  Ford  recommended  that 
EPA  schedule  workshops  to  discuss 
proposed  rulemaking,  which  would  be 
advantageous  in  allowing  manufacturers 
and  EPA  to  raise  questions  and  concerns 
before  test  procedures  are  published. 
The  Natural  Gas  Vehicle  Coalition 
(NGVC)  believes  that  sufficient  "good 
cause"  exists  for  EPA  to  take  immediate 
action  to  establish  emission  standards 
and  procedures  for  natural  gas  vehicles 
based  on  California's  standards  and 
procedures. 

EPA  Response  to  Comments 

The  EPA  recognizes  ARCO's  concern 
that  fuel  economy  determinations  be 
made  on  vehicles  meeting  emission 
standards  both  for  gasoline  and 
alternative  fuels.  EPA  has  promulgated 
emission  standards  and  test  procedures 
for  methanol-fueled  vehicles  and  is 
currently  developing  standards  for 
gaseous-fueled  (CNG  and  LPG)  vehicles. 
In  addition,  EPA  will  continue  to  assess 
the  need  to  develop  emission  standards 
for  other  alternative-fueled  vehicles. 
However,  in  the  event  that  emission 
standards  are  not  developed  and 
promulgated  for  alternative-fueled 
vehicles  covered  by  the  AMFA  before  a 
manufacturer  produces  and  enters  such 
vehicles  into  commerce,  the  current 
regulations  that  require  that  fuel 
economy  data  vehicles  be  covered  by  a 
certificate  demonstrating  compliance 
with  emission  standards  would  not 
provide  a  mechanism  for  obtaining 
CAFE  credit.  Therefore,  EPA  is  revising 
the  current  regulation  so  that  it  applies 
only  where  the  vehicles  are  subject  to 
emission  standards.  This  will  serve  as 
an  interim  policy  to  ensure  that 
manufacturers  receive  the  CAFE  credit 
provided  by  the  AMFA  for  natural  gas- 
fueled  vehicles,  ethanol-fueled  vehicles 
and  other  alternative-fueled  vehicles  in 
the  event  that  such  vehicles  are  entered 
into  commerce  before  emission 
standards  are  promulgated. 

The  EPA  agrees  wim  the  comments 
received  regarding  the  importance  of  a 
level  playing  field  for  the  alternative 
fuels  covered  by  the  AMFA  as  well  as 
other  promising  altemaUve  fuels.  The 
intent  of  EPA  is  to  estaoiish  emission 
standards  for  any  alternative-fueled 
vehicle  design  before  such  vehicles  are 
commercially  produced  or,  at  the  latest, 
before  their  sales  volume  could 
significantly  impact  a  manufacturer's 
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CAFE.  Ai  discussed  previously,  the  EPA 
has  promlilgated  emission  standards 
and  test  drocedures  for  melbanol-fueled 
■  vehicles  and  is  currently  develo{Hng 
emission  (standards  and  test  procedures 
for  natiuki  gas-fueled  vehicles.  The 
notice  of  proposed  rulemaking  for 
emission  standards  and  emission  test 
.  procedun  is  as  well  as  fuel  oconomy 
calculatid  n  procedures  for  n<itural  g^s- 
fueJed  ve.  ucles  was  published  on 
Novembe   5. 1992  (57  FR  52912).  EPA 
expects  ti  at  this  rule  will  be  ikiidized 
in  advanc  s  of  the  completion  of  the 
1993  mod  el  year  annual  prorluclion 
period  aft  ir  which  CAFE  for  the  1993 
model  ye<  i  is  calculated,  tliereby 
allowing  i  oanufacturers  to  obtain  CAFE 
credits  foi  1993  model  year  and  later 
natural  ga  s-fueled  vehicles.  In  the  event 
that  this  rilemaiing  cannot  he 
promulga  ed  in  time.  EPA  v.iJI  e5<pect  to 
finalize  ti  ose  portions  regarding  ftie) ' 
ecoikomy   est  and  caJculatioii 
procedure  s  in  order  to  ensure  iuel 
economy  i  ;red)ts  are  available  tor  1993 
model  yes  r  natural  gas-fueted  vehicles. 

EPA  is  ( urrently  oevelopine  a 
timeline  f(  >r  the  development  of 
emission  ;  (andards  and  te%t  pmcxdures 
for  ethano  -fueled  vehicles,  in  she  event 
that  manu  acturers  introducn  eibanol- 
fiieled  veb  ides  into  commerce  before 
federal  fu<  I  economy  test  prtK.edures  are 
establishe  i.  EPA  will  consider 
proposing  Califcvnia  test  procedures  or 
procedure ;  similar  thereto  and  a  fuel 
economy  <  quation  to  ensure  that  a 
mechanisr  i  is  in  place  for  ethanol- 
fiieled  veh  icle  CAFE  credit  as  soon  as 
possible. 

EPA  has  not  established  a  timeline  for 
the  develo  jment  of  emission  standards 
or  test  j»a  edures  for  hydrogen,  electric, 
and  solar  j  dwered  vehicles.  EPA  will 
continue  t(  i  assess  the  need  for 
establishin  g  emission  standards  and  test 
procedures  for  these  vehicles. 

The  Dep  irtment  of  Energy,  under  the 
Chrysler  C  >rporation  Loan  Guarantee 
Act  of  197!  I,  is  responsible  for 
developing  petroleum  equivalency 
factors  for  ilectric  vehicles  for  the 
purpose  of  including  such  vehicles  in 
the  CAFE  j  rogram.  The  CAFE 
calculation  and  test  procedures  for 
electric  vel  licles  are  contained  in  10 
CFR  474. •!.  The  petroleum  equivalency 
factors  for  i  tlectric  vehicles  were  not 
extended  past  1987.  However,  due  to 
continued  echnology  development  and 
a  strong  in(  ustry  interest  in  the  CAFE 
treatment  c  f  electric  vehicles.  DOE  is 
currently  d  b\  eloping  a  notice  of 
proposed  r  ile  to  establish  new 
petroleum  tquivalency  factors. 

EPA  is  a  irrently  developing  a 
reformulat*  d  gasoline  program. 
Refomiulaf  ^d  ga.snli.ie  wiJI  be  used  in 


current  gasoUne-fueled  vehicles.  The 
AMFA  does  not  provide  CAFE  credits 
ktr  reformulated  ^soline- fueled 
vehicles. 

B.  Fuel  Specifications 

Summary  of  the  Proposal 

The  Agency  proposed  that  alcohol 
fuel  and  natural  gas  fuel  used  im  fuel 
economy  testing  and  service 
accumulation  shall  be  representative  of 
commercially  available  Kiel  for  rnotor 
vehicles. 

Summary  of  Comments 

Several  automobile  manufacturers 
recommended  that  definite  fuel 
specifications  for  methanol  and  natural 
gas  fuels  used  for  emissioQS  and  fuel 
economy  testing  be  adopted.  The 
ccmuncnters  stated  that  the  proposed 
procedure  allows  for  «oo  much  potential 
inconsistency  between  the 
manufacturers  aiKl  EPA  in  fuels  used  for 
testing.  Without  fuel  specifications,  fuel 
economy  and  emission  resuhs  could 
vary  in  response  to  diffierences  in  fuel 
properties.  The  manufacturers  suggested 
that  specificaticms  for  methanol  bloids 
be  based  cm  chemital  grade  methaixil 
( ASTM  D  n  52)  and  certification  grade 
gasoline  (40  CFR  8b.  1 1 3-a?.a). 

EPA  Response  to  Comments 

The  Agency  agrees  that  setting  fuel 
specifications  for  alternative  fuels  for 
emission  and  fuel  comomy  testing 
would  reduce  the  uncertainty  associated 
with  certification  using  unspecified 
cammercially  representative  fuels. 
However,  EPA  beUeves  that,  to  the 
extmt  variabihty  in  fuel  specifications 
can  affect  ranissions,  fuel  specifications 
for  methanol,  natural  gas,  and  other 
alternative  fuels  used  for  emissions 
testing  (and,  therefore,  fuel  economy 
testing  since  they  are  calculated  from 
the  same  test)  should  be  representative 
of  fuels  encountered  in-use.  Certified 
automobiles  are  expected  to  comply 
with  emission  standards  under  normal 
in-use  conditions,  which  includes  the 
use  of  fuels  that  are  representntive  of 
those  commercially  available.  The 
Administrator  reserves  the  right  to  test 
vehicles  using  fuels  representative  of 
those  that  in-use  vehicles  will 
encounter. 

Ideally,  fuel  specifications  should  be 
developed  that  are  representative  of  in- 
use  fuels.  However,  since  the  markets 
for  these  fuels  for  use  in  motor  vehicles 
are  not  yet  established,  and  the  fuels 
that  become  commercially  available 
could  vary  significantly  in  composition, 
a  single  set  of  specifications  may  not  be 
representative  of  the  fuels  that  could  be 
used  Also,  it  is  difficuh  to  identify 


which  compositiaos  are  representative 
in  the  absence  of  establidied  markets. 

On  April  11, 1989.  H»A  published  a 
final  rulemaking  in  the  Federal  Re];ister 
(54  FR  14426)  whidi  established 
emission  standards  and  test  procedures 
for  methanol-fueled  automobiles.  In  that 
rulemakiitg,  methanol  test  fuels  were 
required  to  be  representative  of  in-use 
fuels.  However,  the  methanol  fuel 
market  is  not  yet  at  a  level  of 
development  to  allow  for  the 
determination  of  a  representative  fuel. 
EPA  has  developed  a  package  of 
proposed  technical  amendinents  (58  FR 
1  laib,  March  1. 1993)  to  the  above- 
mraitioned  final  rule  to  improve  the 
quality  of  emissions  data  and  increase 
the  flexibility  for  manufacturers  to  meet 
the  requirements.  One  of  the  proposals 
in  this  package  is  to  allow  a 
combination  of  chemical  grade 
methanol  arid  certification  gasoline  for 
test  fuels  in  proportions  that  reflect  the 
conaposition  of  the  intended  in-use  fuel 
(currently  this  would  be  a5%  methanol 
and  15%  gasoline)  until  specifications 
for  a  fuel  representative  of  in-use  fuel 
can  be  determined.  EPA  plans  to  apply 
these  provisions  for  both  emissions  and 
fuel  economy  testing  purposes. 

For  natural  gas,  the  issue  of  setting 
fuel  specifications  is  being  addressed  in 
a  separate  rulemaking  ("Standards  for 
Emissions  Frtsn  Natiual  Gas-Fueled, 
and  Liquified  Petroleum  Ges-F^ieled 
Motor  Vehicles  and  Motor  Vehicle 
Engines'   •   *"  NPRM  published  on 
November  5, 1992. 57  FR  52912).  In  the 
interim.  EPA  will  allow  a  manufacturer 
to  petition  the  Administrator  to  use  a 
specific  composition  of  natural  gas, 
provided  that  the  manufacturer  vsax 
demonstrate  that  this  fuel  is  similar  in 
composition  to  currently  available  in- 
use  fuel.  If  standard  gradi;  fue?s  emerge 
when  methanol,  natural  gas,  etfaanol, 
and  other  alternative  fuels  become 
commercially  available,  EPA  will 
consider  such  fuels  for  setting  test  fuel 
specifications. 

C.  Eneqry  Efficiency  of  Dual-Fueleti 

AutonuihUes 

Summary  of  the  Proposal 

EPA  proposed  a  method  for 
determining  whether  a  vehicle  meets 
the  AMFA  eof'rgy  efficiency 
requirements  to  be  eligible  for  CAFE 
credit.  The  method  proposed  by  EPA 
required  each  fuel  economy  data  vehicle 
to  be  tested  under  both  the  dty  and 
highway  test  cycles  using  the  alternative 
fiiel,  the  petroleum  fuel,  and,  for  alcohol 
dual-fueled  vehicles,  a  50  percent  by 
volume  alcohol  and  5U  percent 
petroleum  iga.soline  or  diesel)  fuel 
mixture.  The  calculation  of  energy 


efficiency  that  was  proposed  would 
require  manufacturers  to  determine,  and 
the  Administrator  to  approve,  the  net 
heating  values  and  densities  of  the 
alternative  fuel,  petroleum  fuel,  and  50/ 
50  mixture. 

Summary  of  the  Comments 

Many  manufacturers  expressed 
concern  that  the  proposed  testing  to 
determine  energy  efficiency  of  dual- 
fueled  automobiles  is  excessive  and  may 
be  a  deterrent  to  alternative- fueled 
vehicle  development  and  production. 
The  manufacturers  recommended  that 
the  equal  or  superior  energy  efficiency 
determination  could  be  adequately 
demonstrated  when  the  vehicle  is  first 
certified.  The  comparison  of  the  three 
fuels  could  be  made  one  time,  for  each 
engine  family  and  could  be  based  on  the 
highway  test  only.  The  regulations 
should  allow  EPA  to  waive  the  50/50 
miJdure  testing  requirement  if 
demonstrated  M85  (or  MlOO)  tests 
indicate  a  significant  increase  in  fuel 
efficiency  when  compared  to  gasoline 
tests  in  the  same  vehicle. 

EPA  Response  to  Comments 

The  AMFA  does  not  specify  how  the 
energy  efficiency  is  to  be  calculated. 
However,  the  intent  of  the  Act  is  to 
encourage  the  use  of  alternative  fuels 
and  the  energy  efficiency  requirement  is 
a  means  of  ensuring  that  dual-fueled 
automobiles  are  designed  to  be  equally 
or  more  energy  efficient  while  operating 
on  the  alternative  fuel.  Based  on 
comments  submitted  by  manufacturers, 
EPA  realizes  that  the  proposal  to  require 
the  manufacturer  to  test  each  vehicle 
used  for  fuel  economy  purposes  using 
the  three  fuels  could  be  unnecessarily 
burdensome  and  costly  for  the 
manufacturer  as  compared  to  the  test 
requirements  for  gasoline-fueled 
vehicles,  which  require  tests  using  one 
test  fuel.  For  example,  if  a  vehicle,  when 
fueled  with  an  M85  blend, 
demonstrated  significantly  superior 
energy  efficiency  performance 
compared  to  when  fueled  with  gasoline, 
it  is  likely  to  have  superior  energy 
efficiency  performance  when  operating 
on  the  50/50  blend  as  when  operating 
on  gasoline.  EPA  expects  that  in  the  vast 
majority  of  vehicles  demonstrating  a 
superior  M85  energy  efficiency 
performjuice,  testing  with  a  50/50  blend 
would  only  serve  to  confirm  expected 
performance.  The  energy  efficiency 
requirements  could  still  be  equally 
served  by  lessening  the  testing 
requirements  on  the  manufacturer  in 
conjunction  with  provisions  for  EPA  to 
reserve  the  right  to  audit  test  any 
vehicle  used  for  fuel  economy  purposes. 


Therefore,  this  final  rule  requires  that 
to  satisfy  the  equal  or  superior  energy 
efficiency  requirements  of  AMFA  for 
favorable  CAFE  treatment  eligibility  for 
dual-fueled  vehicles,  manufacturers 
must:  (1)  Perform  city  and  highway  fuel 
economy  tests  on  all  vehicles  used  for 
fuel  economy  purposes  using  both 
gasoline  and  the  alternative  fuel,  and, 
additionally  for  alcohol  dual-fueled 
vehicles,  (2)  during  initial  certification, 
either  perform  city  and  highway  fuel 
economy  tests  on  one  emission  data 
vehicle  (EDV)  per  engine  family  using 
the  50/50  alcohol/gasoline  mixture,  or 
provide  a  statement  attesting  that  equal 
or  superior  energy  efficiency  is  attained 
while  using  a  50/50  mixture  compared 
to  using  gasoline.  The  EPA  retains  the 
right  to  audit  test  any  vehicle  used  for 
fuel  economy  purposes  to  confirm  the 
manufacturer's  statement.  This 
approach  will  reduce  the  test  burden  on 
the  manufacturer  while  preserving  the 
intent  of  the  AMFA  to  ensure  that 
vehicles  are  designed  to  be  equally  or 
more  energy  efficient  while  operating  on 
both  the  alternative  fuel  and  50/50 
alcohol/gasoline  mixture  than  when 
operating  on  gasoline. 

The  recommendations  regarding  the 
sole  use  of  the  highway  test  cycle  for 
determining  energy  efficiency  may  not 
ensure  that  the  equal  or  superior  energy 
efficiency  requirements  of  the  AMFA  " 
are  met.  City  and  highway  energy 
efficiencies  could  differ  due  to  engine 
calibration  differences  and  other  design 
differences.  This  may  not  assure  that  the 
city  energy  efficiency  requirements  for 
CAFE  credit  are  met  as  a  result  of  testing 
using  the  highway  cycle.  To  better 
represent  in-use  driving  conditions,  the 
energy  efficiency  determination  should 
be  based  on  both  the  city  and  highway 
cycles.  After  experience  is  gained  with 
the  relationship  between  highway  and 
city  energy  efficiency  for  alternative- 
fueled  vehicles,  this  issue  can  be 
revisited. 

D.  Fuel  Economy  Calculations — Fuel 
Properties 

Summary  of  the  Proposal 

The  proposed  fuel  economy  equation 
was  based  on  fixed  values  for  the  fuel 
properties  of  carbon  weight  fraction  and 
density.  For  determining  energy 
efficiency,  EPA  proposed  that  the 
manufacturers  would  be  required  to 
determine  the  net  heating  values  and 
densities  of  the  alternative  fuel, 
petroleum  fuel,  and  a  50  percent 
alcohol,  50  percent  gasoline  mixture 
where  appropriate.  EPA  proposed  that 
upon  reviewing  the  net  heating  values 
and  densities  submitted  by  the 
manufacturer,  the  Administrator  would 


determine  the  net  heating  values  and 
densities  to  be  used  in  the  energy 
efficiency  determination. 

Summary  of  the  Comments 

The  MVMA  and  Ford  recommend  that 
actual  methanol  fuel  properties  be  used 
in  both  the  fuel  economy  calculation 
and  energy  efficiency  equations  with  the 
option  of  using  standard  or  "fixed" 
values  if  the  methanol  fuel  property 
data  are  unavailable.  The  use  of  actual 
fuel  properties  for  the  gasoline 
calculations  and  standard  fuel 
properties  for  the  methanol  calculations 
creates  an  inconsistency  in  the  energy 
efficiency  calculations  since  the 
proposed  energy  efficiency  comparison 
equation  is  a  ratio  of  these  two  values. 

MVMA  suggested  two  alternative 
methods  to  be  used  for  determining  the 
heating  value  for  methanol  fuel  blends. 
The  first  is  to  measure  the  heating  value 
using  ASTM  D  240,  which  uses  a  bomb 
calorimeter.  The  second  method  is  to 
calculate  the  heating  value  using: 
LHV(BTU/lb)=(mass  ft-action 

methanolx8560)+(mass  fraction 

gasolinexLHV  gasoline), 
where  the  LHV  gasoline  is  the  heating 
value  of  the  gasoline  portion  of  the  M85 
fuel  and  is  measured  using  ASTM  D 
3338. 

Ford  recommended  the  following 
equation  to  calculate  fuel  economy  for 
methanol  vehicles  using  measured 
values  for  the  carbon  weight  fraction 
and  density  of  the  methanol  blend: 
(CWF  X  SO  X  3777.623)/[(aVF„Hc  x 

HC)+(0.429  X  CO)+(0.273  x 

CO:)+(0.375  X  CH3OH)+(0.400  X 

HCHO)] 
Ford  recommended  that  the  carbon 
weight  fraction  (CUT)  of  the  methanol 
blend  should  be  determined  using 
ASTM  D  3343  and  the  specific  gravity 
of  the  methanol  blend  should  be 
determined  using  ASTM  D  1298.  The 
equation  proposed  in  the  NPRM  should 
be  contained  in  the  regulation  only  as 
an  option;  with  the  density  of  gasoline 
in  the  equation  revised  fi'om  2796  to 
2830. 

Regarding  the  determination  of  the 
carbon  weight  fraction  of  exhaust 
hydrocarbons  (CWFcxhc)  in  the 
denominator  of  the  methanol  fuel 
economy  equation,  manufacturers 
agreed  that  the  effect  of  this  term  on  fuel 
economy  is  very  small  and 
measurement  of  this  value  is  difficult  to 
obtain.  They  agreed  that  a  standard 
value  should  be  determined.  However, 
some  of  the  commenters  stated  that  the 
standard  value  of  0.866  is  not 
appropriate  and  the  carbon  weight 
fi-action  of  the  exhaust  hydrocarbons  of 
each  blend  should  be  specified  and 
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te^  data.  One  manu&ctuier 
be  hjrdrogen  to  carbon  ratio 
..  CWF«HC=0.866)  is 

calculating  fuel  economy. 


EPA  Respoi  se  to  Conuncats 

Ahhough  fixed  fuel  properties  were 
proposed  fok*  the  detencinaticn  of  fuel 
economy  fof  metbanol-fueled  vehicles 
in  the  NPRM,  EPA  requosted  coniments 
on  the  appicpriateness  of  using  fixed 
fuel  propernes  in  place  of  measiired  fuel 
properties.  The  continents  reflect  a 
common  desire  among  man  ufacturers  to 
use  measured  fuel  prcpeities  for  the 
deteimiaatidn  of  fuel  economy  of 
methanol-fiieied  vriiicles.  Ahhough  the 
use  of  measmred  fiiei  properties  is  more 
burdensome,  it  is  consistent  with 
current  gasoline  fuel  ectmomy 
regulations  ind  eliminates  problems 
associated  with  energy  efficiency 
comparisons  between  gasoline  operation 
and  alternative  fuel  operation.  With 
minor  revision,  the  fuel  economy 
equation  formethanol-fueled  vehicles 
recommended  by  Ford  is  an  appropriate 
equation  if  measured  fuel  properties  are 
used.  Howeter,  the  use  of  ASTM  D  3343 
for  the  meaaairement  of  the  cartKHi 
weight  fraction  of  the  methanol  blend  is 
not  appropriate.  This  procedure  applies 
to  hydrocarbon  fuels  and  is  not 
appropriate  for  oxygenated  fuels. 
Rather,  the  c  arboo  nveight  fraction  of  the 
blend  can  be  calculated  by  the 
following: 
CWF  =  (CWf  jxmass  fraction 

gasoline  !-»^(CWF«xinass  fraction 
metban<  1) 
where: 
CWF8=car  )on  weight  fraction  of 
gasoline  as  measured  by  ASTM  D 
3343. 
CWF™=caj  XM  weight  fraction  of 

metJiaiK  1=0.375 
mass  tract  on  gasohne=(C  x  SG,V 

(GxSGg-»  MxSC^) 
ma.ss  fract  9n  methanol  =  (MxSGmV 
(GxSG,^  SfeSG™) 
where: 
C=volun]e  fraction  of  gasoline 
M=volumt  fraction  of  methanol 
SGg=speci  ic  gravity  of  gasoline  as 

measure  i  by  ASTM  D  1298 
SGm=sped  Re  gravity  of  methanol  fuel 
as  measv  sad  by  ASTM  D  1298 
This  method  requires  meastnement  of 
Ibe  fuel  prop  erties  of  the  individual 
fuels  prior  to  blendirrg.  EPA  is  currently 
investigating  acceptable  methods  for 
measuring  th  e  carbon  weight  fraction  of 
the  fuels  ahe  r  blending.  As  these 
methods  are  ieveioped  and  proven 
satisfactory,  iPA  plans  to  revise  the 
rftgulations  t<  >  include  such  methods. 
EPA  will  alltiw  the  use  of  other 
prrK;odures  far  measuring  the  carbon 


weight  fraction  of  the  fuel  blend  if  the 
manufacturer  can  show  that  the 

procedures  are  superior  to  or  equally  as 
accurate  as  those  specified  in  the  filial 
rule.  To  provide  floxibihty  and  reduce 
the  burden  on  manuiactiuers  who  may 
blend  the  fuels  at  the  piunp,  the  specific 
gravity  of  the  bi(3iid  can  be  optionally 
determined  by  measuring  the  specific 
gravity  of  the  individual  fuels  before 
blending  and  combining  those  values  as 
follows: 
SG=SGjXvolume  fraction 

gasoline>SGn»xvclume  fraction 

methanol 

The  correct  value  of  the  term  in  the 
numerator  of  the  fuel  economy  equation 
which  converts  the  specific  gravity  from 
dimensionless  units  to  grams/gallon 
should  be  3781.8  grams/gallon.  This  is 
the  product  of  multiplying  the  density 
of  pure  water  at  60*F  of  0.99904  grams/ 
cubic  crnitimeter  (reference  ASTM  D 
4052)  by  the  vohune  ctMiversion  <rf 
3785.412  cubic  centimeters/gallon. 
Therefore,  the  value  suggested  by  Ford 
of  3777.623  is  replaced  by  3781.8  for  the 
final  rule. 

The  NPRM  is  unclear  as  to  how  the 
net  heating  value  and  the  density  of 
methanol/ga.soline  mixtures  are  to  be 
determined.  EPA  agrees  that  test 
procedures  should  be  specified  in  the 
regulations  to  eliminate  this  ambiguity. 
Therefore,  fOT  the  final  rule,  ASTM  D 
240  is  to  be  used  for  the  determination 
of  net  heating  value  and  ASTM  D 1298 
for  the  determination  of  density. 
However,  the  use  of  other  procedures 
will  be  allowed  if  the  manufacturer  can 
show  these  procedures  to  be  equal  or 
superior  to  the  specified  procedures. 

Regarding  the  determination  of  the 
carbon  weight  fraction  of  exhaust 
hydrocarbons  (CWF„!k:).  again  the 
effect  of  this  value  on  the  determination 
of  fuel  economy  is  expected  to  be 
negligible.  While  the  use  of  different 
values  for  different  fuel  blends  would  be 
technically  more  accurate  than  using  the 
value  of  0.866  for  all  blends,  insufficient 
data  is  available  to  determine 
appropriate  values  at  this  time.  In 
addition,  the  use  of  different  values 
would  add  additional  complexity  to  fuel 
economy  calculations  while  having  a 
negligible  effect  on  fuel  economy 
values.  Therefore,  the  EPA  does  not 
believe  that  it  is  appropriate  to  assign 
different  carbon  weight  fractions  for 
exhaust  hydrocarbons  from  various 
methanoiygasoline  blends  at  this  time. 
Until  the  carbon/hydrogen  ratios  of  the 
exhaust  hjrdrocartion  constituents  can 
be  better  assessed,  the  carbon  weight 
fraction  of  the  exhaust  hydrocarbons 
will  be  equal  to  the  carbon  weight 
fraction  measured  for  the  gasoline 


portion  of  the  blend  or,  for  neat 
methaikol,  equal  to  0.866.  As  experience 
is  gained  with  measuring  the  carbon/ 
hydrogen  ratios  of  exhaust 
hjrdrocaibons  from  vehicles  fueled  with 
methanol/gasoline  blends,  this  issue  can 
be  revisited. 

E.  Fuel  Economy  Label  Format 
Requiraments 

Statement  of  Proposal 

The  proposed  fiiel  economy  labeling 
requirements  for  alteraative-fiieled 
automobiles  are  those  currently 
sperified  for  gasoHne- fueled  and  diesel 
fueled  automobiles  with  modificatioo  to 
satisfy  AMFA  requirements.  For 
dedicated  alternative- fueled 
automobiles,  the  EPA  proposed  that  the 
fuel  title  (e.g.  Methanol,  Natural  Gas)  br. 
located  above  the  ftiel  ptunp  logo  and 
for  dual- fueled  automc^les,  that  the 
title  "Ehjal  Fuel"  be  positioned  above 
the  logo.  For  dedicated  alternative- 
fueled  automobiles  the  EPA  proposed 
that  the  bottom  border  of  the  labiel 
contain  the  statement:  "This  vehicle 
operates  on  (insert  appropriate  fuelfs)) 
only".  For  dual-fueled  auttHoobiles.  th« 
statement:  "This  dual  fuel  vehicle 
operates  on  ((gasoline  or  diesel]  or  (list 
alcohols  or  natural  gasl)"  was  proposed 
to  be  located  on  the  bottom  border  of  th<' 
label.  EPA  proposed  that  fuel  economy 
labels  for  natural  gas- fueled  automobiles 
include  the  statement:  "All  fuel 
economy  values  on  this  label  pertain  to 
gasoline  equivalent  fuel  economy.  To 
convert  these  values  into  imits  of  miles 
per  100  cubic  feet  of  natural  gas, 
multiply  by  0.823."  For  dual- fueled 
automobiles,  EPA  proposed  that  the 
statement:  "All  fuel  economy  values  on 
this  label  pertain  to  (gasoline  or  diesel) 
fuel  usage.  (List  alcohols  or  natural  gas) 
fuel  usage  will  yield  different  valires. 
See  the  Gas  Mileage  Guide  for 
information  on  (list  alcohols  or  natural 
gas)  fuel  usage."  The  0.9  and  0.78 
multiplicative  factors  currently  used  for 
adjusting  the  petroleiun- fueled  vehicle 
city  and  highway  measured  fuel 
economy  values  to  better  represent  in- 
use  fuel  economy  were  proposed  to  be 
applied  to  alcohol- fueled,  natural  gas- 
fueled,  and  dual-fueled  automobiles. 

Sununary  of  Coounents 

A  number  of  manufacturers  expressed 
concerns  regarding  the  proposed  fuel 
economy  labeling  requirements  for 
alternative-fueled  vehicles.  One  concern 
common  to  many  manufacturers  related 
to  the  requirement  to  have  statements 
appear  on  the  bottom  border  of  the 
label.  Since  manufacturers  use  printed 
forms  to  generate  fuel  economy  labels, 
the  number  of  preprinted  types  of  forms 


that  manufacturers  would  have  to 
purchase  would  increase  because  of  the 
differences  in  border  wording  for 
different  vehicles.  Instead, 
manufacturers  recommended  that  these 
statements  be  written  just  above  the 
bottom  border,  leaving  the  preprinted 
portion  of  the  labtil  unchanged. 
Manufacturers  also  recommended  that 
the  size  of  the  fuel  pump  logo  be 
reduced  to  accommodate  hiel  titles 
above  the  pump  logo  and  that  "C^as 
Mileage  Information"  be  replaced  by  a 
more  generic  and  appropriate  title  such 
as  "Fuel  Mileage  Information". 

Manufacturers  recommended  that 
EPA  e£t;<blish  an  optional  label  fom)at 
to  include  the  fuel  economy  values  for 
dual-fueled  vehicles  while  operated  on 
the  altemative'fuel  in  addition  to  the 
fuel  economy  value.s  while  operated  on 
gasoline  as  required  by  the  AMFA.  They 
recommended  that  these  optional  fuel 
economy  values  coiUd  take  the  place  of 
the  reference  to  having  the  customer 
obtain  the  information  from  the  gas 
mileage  guide. 

One  manufacturer  recommended  that 
the  proposed  label  for  natural  gas 
vehicles,  which  includes  a  conversion 
factor  of  0.823  to  be  used  by  the 
consumer  to  convert  mpg  to  miles  per 
100  cubic  feet  of  natural  gas.  should  be 
changed  so  that  the  manufacturer  would 
perform  the  calculation  for  the 
consumer.  The  manuf.icturer  would 
f  lien  report  the  natiu-al  gas  fuel  economy 
on  the  lower  right  hand  side  of  the  label 
in  units  that  are  used  at  retail. 

Several  manufacturers  commented 
that  the  multiplicative  factors  Ut  lalwl 
values  for  gasoline  vehicles  developed 
by  EPA  of  O.UO  and  0.78  should  also  be 
.'ipplied  to  alcohol  and  natural  gas  fuel 
c(  ononiy  label  values.  However,  these 
factors  may  have  to  he  rovi.s<«<l  as  more 
experience  is  gained  with  thi;  u.se  of 
alternative-fueled  vehicles. 

EPA  Respon.se  to  Comments 

The  EPA  believes  that  the  coUMJins  of 
manufacturers  regarding  printing 
Kttitf  menls  on  the  Iwjttom  border  of  the 
fuel  economy  label  are  valid.  The 
purpose  of  the  proposed  location  of  Ibe 
statement  cm  tlie  bottom  bonlei  was  to 
ensure  that  the  statement  was  clearly 
visible  and  caught  the  eye  of  Ibe 
consumer.  However,  this  objc^ctivecan 
stiil  be  reached  if  large  print  is  used  and 
ihi>  statement  is  printed  just  .nbuve  the 
Ijittom  border  of  the  label.  Tberrfore, 
for  the  final  rule,  EPA  is  n-quiiing  that 
this  statement  be  locjfed  jusi  above  the 
bottom  border  of  the  label. 

EPA  agrees  with  the  comments 
received  in  regard  to  the  size  of  the  hiel 
pump  logo  be  slightly  reduced  to 
provide  adequate  space  for  the  hiel  title 


to  be  positioned  above  the  logo.  The 
slight  reduction  in  logo  size  will  not 
have  any  adverse  impact  on  the 
effectiveness  of  the  label  in  infonnijig 
the  consumer  of  the  vehicle's  fuel 
economy.  In  addition,  the  fiiel  pump 
logo  statement  "Gas  Mileage 
Information"  is  not  appropriate  for 
vehicles  powered  by  alternative  fuels. 
However,  in  clarifying  the  comments 
received  on  this  issue,  the  commenters 
who  recommended  the  use  of  "Fuel 
Mileage"  in  place  of  Gas  Mileage  agreed 
with  EPA  that  an  even  more  appropriate 
term  would  be  "Fuel  Economy". 
Therefore,  for  the  final  rule,  ail  label 
occurrences  of  the  term  "Gas  Mileage" 
are  replaced  by  "Fuel  Economy". 

The  AMFA  clearly  mandates  that  the 
label  for  dual-fueled  vehicles  contain 
the  fuel  economy  values  when  operated 
on  gasoline  or  diesel  fuel,  and  that 
additional  information  be  contained  in 
the  Gas  Mileage  Guide  regarding 
operation  on  the  alternative  fuel.  The 
inff>rmation  required  to  be  published  in 
the  Gas  Mileage  Guide  includes:  tlie 
energy  efficiency  and  cost  of  operation 
of  such  aiitnmohiN^  when  operated  on 
gasoline  or  diesel  fuels  as  compaied  to 
operation  of  alcohol  or  natural  gas;  the 
driving  range  of  such  automobiles  when 
operated  on  gasoline  or  die.se!  fuel  .is 
compared  to  such  automobiles  v./hon 
operated  on  alcohol  or  natural  gas; 
information  regarding  the  miles  per 
gallon  achieved  by  du?il-fuelod 
automobiles  when  operated  on  alcohol: 
and  an  explanation  of  bow  the 
information  may  \->c  expected  to  change 
when  the  automobile  is-opcrated  on 
mixtures  of  alcohol  and  gasoline  or 
•liesel  fuel  (15  U.S.C.  2006(b)(3)).  This 
iufomiat!«m  will  most  likely  l^i  of 
interest  to  a  onsumer  who  is  de.-.idiu;^ 
whether  or  not  to  purcha^a)  a  dual- 
f'lcled  vehic:ln.  Congress  recugni/ed  that 
it  would  be  impractiral  to  inuj.'-por..!e 
oil  of  this  information  on  the  fuel 
e«:onomy  label  and  required  that,  at  a 
minimtim,  the  labc^l  contain  gasoline 
fuel  economy  information  while 
allernativo  fuel  information  is  <  ontaiinul 
in  the  G:!s  Mileage  Guide.  However,  the 
AMFA  d(j»\snot  .sp-.r;incally  prohibif 
other  lal>«?l  formats. 

To  av  oid  consumer  t;onfu«ion  v.nt\ 
frustration  with  dual-fueled  vchii.le 
liiljeling,  EPA  agrees  with  comme.nters 
that  it  would  be  beneficial  to  include 
fu-jl  e«;onomy  values  while  operatir;:;  on 
the  alternative  fuel  in  adilition  to  ihtist; 
whih-  operating  on  gasoline  on  the  same 
laljcl.  Tliis  »;ould  help  avoid  problenis 
which  would  oci.ur  when  a  miMiel  is 
offered  for  .sale  before  the  Gas  Mileage 
Guide  is  available  for  a  particular  modnl 
year.  However,  it  would  not  he  practical 
to  design  an  optional  label  that  would 


«x)ntain  all  the  information  that  the 
AMFA  requires  to  be  contained  in  the 
C^s  Mileage  Guide.  Therefore.  EP.'K  is 
providing  an  optional  label  formal  for 
dual-fueled  vehicles  that  contains 
limited  information  on  the  fuel 
economy  while  operated  on  the 
alternative  fuel.  Also,  this  optional  lafx-1 
will  contain  a  statement  that  rr;f«rs  fo 
the  availability  of  additional 
information  in  the  Gas  Mileage  Guiile 

The  AMFA  mandates  that  the  fuel 
c^conomy  label  values  for  dedicateil 
natural  gas-fueled  vehicles  are  the 
values  used  for  CAFE  purposes 
multiplied  by  0.15.  This  requires  that 
the  fuel  economy  value  units  are  in 
terms  of  miles  per  equivalent  gallon  of 
ga.soline  for  natural  gas-fijeled 
automobiles.  The  most  appropri.-ite  units 
in  terms  of  c;onsumer  usefulness  are 
dependent  on  how  the  fuel  will  be  sold 
at  retail  (e.g.,  per  volume,  per  weight, 
per  equivalent  gallon  gasoline).  .Sim.e 
the  vehicle  fuel  market  for  natural  gas 
is  not  yet  est.-.biished,  the  most 
appropriate  lal>el  units  are  not  known  at 
this  time.  Therefore,  the  statement:  "To 
convert  these  values  into  units  of  miles 
per  100  cubic  feet  of  natural  gas, 
multiply  by  0.823."  will  only  be 
required  if  natural  gas  as  a  motor 
veliicle  luel  is  sold  on  a  volume  leulwi; 
feet)  basis.  As  an  option,  the 
manufacturer  can  perform  ttiu 
calculation  for  the  consiuncr  and 
display  the  values  on  the  lab»ii  in  the 
foiloH  mg  format:  "The  fuel  economy  m 
units  of  miles  per  [insert  units  u-ini  in 
retaill  is  e.stim.ited  to  lie  (insert  cily  Uiwl 
et  onomy  value]  in  the  city,  and  |ins»?r1 
highway  fuel  economy  valrn?!  on  the 
highway."  This  format  can  alw  b»;  us(>d 
if  natural  gas  is  sf>ld  in  temis  cil  units 
other  than  gallon  equivalent  of  gasoiijie 
<i!  culif:  f«-et.  Also,  for  the  option,-*!  lalv;! 
format  for  natural  gas  dual- fueled 
veliirlfs,  the  fuel  economy  imits  whili' 
operating  on  natural  rh:^  will  (k»  h.isfd 
on  units  used  at  rolail. 

The  EPA  agrees  with  miiiujfa*  tnrers 
(.umnienls  regjirding  the  ne<;essity  to 
n-:  yaluote  the  otullipliralivc  Hty  atxl 
h!<''nvi\  fuel  economy  adjustmrnl 
fa(  tors  for  label  values  fo  better 
n^pn'senl  in-u.se  fuel  econoniy  when 
more  experienr-e  end  data  ;ue  av;!»!  i1ile 
for  alternative- fueled  vehic;!es. 

F  ( -'.-.v  (^uziJiT  Tax  App.'icability  to 
Ahrir.ative  rin:}ed  Vehicles 

Statement  of  Pmposal 

Thi'  Alternative  Motor  F.i»:ls  A<i  djd 
not  address  the  appUciibilily  of  the  sk 
callt  d  "gas  guzzler  la.x"  fo  dedirnti'd  or 
dual  alteniativ«?-fueled  vehicles.  Tlie 
Energy  Tax  Act  of  1978,  26  U.S.C.  401)4. 
authorizes  ihe  .S«?crelary  of  the  Trrasu.'y 
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(after  consult;  ition  with  the  Secretary  of 
Transportatio  i)  to  include  in  the  gas 
guzzler  tax  pr  jgram  automobiles  fueled 
with  any  proc  uct  of  petroleum  or 
natural  gas  if  such  inclusion  is 
consistent  wi  h  the  need  of  the  nation 
to  conserve  ei  lergy.  While  alternative 
fuels  thus  coi  Id  be  included  in  the  gas 
guzzler  tax  pr  agram,  the  Secretary  of 
Treasury  has  lot  included  such  fuels  by 
regulation  un  ler  this  section  to  date, 
and  dedicate<  alternative-fueled 
automobiles  t  lus  do  not  appear  to  be 
currently  sub  ect  to  the  gas  guzzler  teix. 
However,  sin^  :e  dual-fueled  automobiles 
can  operate  o  i  gasoline,  the 
applicabiUty  )f  the  gas  guzzler  tax 
under  curreni  law  is  less  clear.  The  EPA 
solicited  com  nents  regarding  whether 
altemative-fusled  automobiles  or  dual- 
fueled  automobiles  should  be  included 
in  the  gas  gu2  zler  tax  program,  but  did 
not  make  any  proposals  in  the  NPRM. 
These  comme  nts  were  submitted  to  the 
Internal  Reve  lue  Service  for  their 
consideration . 
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production  of  gas-guzzling  vehicles. 
ARCO  provided  an  example  that 
showed  that  a  M85  dual-fueled  vehicle 
which  has  an  mpg  rating  of  20  while 
operating  on  gasoline  and  16  while 
operating  on  M85  would  have  a 
calculated  fuel  economy  under  the 
CAFE  credit  provisions  of  the  AMFA  of 
34  mpg.  They  state  for  this  example,  at 
34  mpg,  that  the  dual-fueled  vehicle 
would  not  be  taxed  as  a  gas  guzzler. 
However,  at  20  mpg  gasoline  fuel 
economy,  ARCO  feels  that  the  tax  would 
be  justifiable  and  consistent  writh  the 
intent  of  the  Energy  Tax  Act  to  conserve 
energy. 

NESEA  stated  that  because  of  the 
positive  attributes  of  alternative-fueled 
vehicles  and  the  urgency  of  switching 
away  from  oil-fueled  cars,  alternative- 
fueled  and  dual-fueled  vehicles  should 
be  included  in  the  gas  guzzler  tax 
program  as  this  is  an  excellent  first  step 
in  acknowledging  the  real  costs  of 
running  gasoline  powered  vehicles. 

EPA  Position 

The  EPA  does  not  have  the  authority 
to  decide  which  vehicles  and  fuels  are 
subject  to  the  gas  guzzler  tax  program. 
This  authority  fies  with  the  Department 
of  Treasury.  The  IRS  agreed  that  EPA's 
decision  to  label  dual-fueled 
automobiles  for  gas  guzzler  tax  purposes 
based  on  the  fuel  economy  while 
operating  on  gasoline  is  in  accordance 
with  the  law.  Therefore,  EPA  will  label 
dual-fueled  vehicles  using  the  current 
regulations  for  gasoline-fueled  vehicles 
contained  in  40  CFR  part  600,  §  600.513. 

V.  Technical  Amendments 

To  save  the  time  and  printing  costs 
involved  in  publishing  them  under  a 
separate  notice,  the  following  technical 
amendments  to  the  40  CFR  parts  86  and 
600  are  included  in  this  final  rule. 
Technical  amendments  described  under 
items  A  and  B  below  were  proposed  in 
the  NPRM.  EPA  received  no  comments 
on  these  amendments  and  therefore  will 
be  included  in  the  final  rule  as 
proposed.  Technical  amendments 
described  under  items  C,  D,  and  E,  were 
not  included  in  the  NPRM.  By  issuing 
these  technical  amendments  directly  as 
a  final  rule,  EPA  is  foregoing  the 
issuance  of  an  NPRM  and  the 
opportunity  for  public  comment  on  the 
proposal  provided  by  the  NPRM 
rulemaking  process.  Such  a  curtailed 
procedure  is  permitted  by  5  U.S.C. 
553(b)  and  section  307(d)  of  the  Clean 
Air  Act  when  issuance  of  a  proposal  and 
pubUc  comments  would  be 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  The  Agency  is 
publishing  this  action  without  prior 
proposal  because  these  are  non- 


controversial  corrections  that  rectify 
minor  errors  and  omissions  in  the  Part 
600  regulations  in  a  manner  that  does 
not  substantively  change  the 
requirements  of  the  final  rule.  The 
Agency  finds  that  this  constitutes  good 
cause  under  5  U.S.C.  553(b)  for  a 
determination  that  the  issuance  of  an 
NPRM  is  unnecessary. 

A.  A  formaldehyde  concentration 
term  is  being  added  to  the  dilution 
factor  equation  located  in  40  CFR 
86.144-90(c)(7)(ii)  and  86.144- 
94(c)(7)(ii).  Although  the  magnitude  of 
the  formaldehyde  concentration  is  very 
low,  it  is  possible  that  an  assumption  of 
zero  concentration  could  lead  to  a  slight 
change  in  calculated  fuel  economy. 
There  is  no  reason  why  the 
formaldehyde  concentration  term 
should  be  left  out  of  the  equation.  With 
this  amendment,  all  measured  carbon- 
containing  compounds  will  be  included 
in  the  dilution  factor  equation. 

B.  The  symbol  "x"  is  struck  from  the 
dilution  factor  equation  on  40  CFR 
86.144-90(c)(7)(ii)  and  86.144- 
94(c)(7)(ii)  the  first  time  it  appears  in 
the  equation.  The  first  time  "x"  appears 
in  the  equation,  it  is  used  to  represent  > 
multiplication.  All  other  occurrences  of 
"x"  in  the  equation  represent  the 
measured  fuel  composition  parameter: 
CHyOz.  By  dropping  the  first 
occurrence  of  "x",  only  the  latter 
meaning  is  retained.  The  multiplication 
function  can  be  assumed  by  virtue  of  a 
number  adjacent  to  a  variable  enclosed 
in  parenthesis. 

C.  Part  600.513-91  (b)(2)(xii) 
currently  reads  "(xii)  At  least  12.5  mpg. 
the  gas  guzzler  tax  statement  shall  show 
a  tax  of  $7,700".  This  has  been  mis- 
typed; "At  least"  should  read  "Less 
than".  Therefore,  the  statement  is 
amended  to  read:  "Less  than  12.5  mpg, 
the  gas  guzzler  tax  statement  shall  show 
a  tax  of  $7, 700". 

D.  To  clarify  the  definition  of  the  "c" 
factor  in  40  CFR  600.513(a)(2)  the 
current  language  which  reads: 
"0=1.300x10" ''for  the  1986  and  later 
model  years"  is  amended  to  read: 
"c=gas  guzzler  adjustment  factor  = 
1.300x10 -"*  for  the  1986  and  later  model 
years". 

E.  To  correct  the  references  for 
calculating  the  "FE"  and  "ag"  terms  in 
CFR  40  600.513-91(a)(2)  each 
occurrence  of  the  phrase  "in  accordance 
with  paragraph  (a)(2)  of  the  section"  is 
replaced  by  the  phrase:  "in  accordance 
with  §600.207". 

F.  In  its  Control  of  Air  Pollution  From 
New  Motor  Vehicles  and  New  Motor 
Vehicle  Engines:  Gaseous  and 
Particulate  Emission  Regulations  for 
1994  and  Later  Model  Year  Light-Duty 
Vehicles  and  Light-Duty  Trucks;  Final 
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Rule  (also  known  as  Tier  1),  56  FR 
25724  (June  5. 1991),  EPA  adopted  the 
term  "heavy  light  duty  truck"  (HLDT) 
for  light  duty  trucks  with  a  gross  vehicle 
weight  rating  (GVWR)  greater  than  6000 
lbs.  Pursuant  to  the  definition  of  test 
weight  in  section  216(8)  of  the  Clean  Air 
Act,  as  amended  in  1990,  the  Tier  I  rule 
also  adopted  the  term  "adjusted  loaded 
vehicle  weight"  (ALVW)  (the  average  of 
curb  weight  and  GVWR)  and  required 
that  ALVW  be  used  for  emission  testing 
of  HLDTs  for  one-half  the  fleet  in  model 
year  1996  and  the  entire  fleet  beginning 
in  model  year  1997.  Prior  to  this  time, 
emissions  test  weights  were  determined 
based  on  loaded  vehicle  weight  (LVW), 
which  is  curb  weight  plus  300  lbs.,  and 
this  weight  was  also  used  for  fuel 
economy  testing  conducted  at  the  same 
time.  ALVW  is  higher  than  LVW. 
Testing  at  a  higher  weight  would 
negativ*  iy  impact  fuel  economy  values. 
Increasing  the  test  weight  would 
therefore  have  the  practical  effect  of 
increasing  the  stringency  of  the  fuel 
economy  standard,  which  might  be 
addressed  by  adjusting  the  standard. 
Under  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  (MVICSA).  15 
U.S.C.  2003(d)(1).  fuel  economy  is  to  be 
measured  in  accordance  with  testing 
procedures  established  by  the  EPA 
Administrator  by  rule.  Also  under  that 
provision,  fuel  economy  tests  are,  to  the 
extent  practicable,  to  be  conducted  in 
conjunction  with  emissions  tests  under 
the  Clean  Air  Act.  The  National 
Highway  Traffic  and  Safety 
Administration  (NHTSA)  is  responsible 
for  setting  the  fuel  economy  standards. 
15  U.S.C.  2002(b). 

In  its  Light  Truck  Average  Fuel 
Economy  Standards  for  Model  Year 
1995;  Proposed  Rule,  57FR61377 
(December  24, 1992).  NHTSA  requested 
comments  on  the  issue  of  test  weight  for 
light  trucks  over  6000  lbs.  GVWR  in  the 
context  of  setting  the  MY  1995-97  light 
truck  fiiel  economy  standards.  GM. 
Ford,  Chrysler,  American  Automobile 
Manufacturers  Association  and  Rover 
Group  all  supported  the  continuation  of 
fuel  economy  testing  at  LVW.  In  its 
Light  Truck  Average  Fuel  Economy 
Standards  for  Model  Year  1995;  Final 
Rule.  58  FR  18019  (April  7,  1993), 
NHTSA  quoted  extensively  from  a 
January  7. 1993  letter  from  EPA  to 
industry  trade  associations  explaining 
that  EPA  would  consider  comments 
during  the  NHTSA  rulemaking 
regarding  the  propo*  test  weight  for  fuel 
economy  testing  when  developing  EPA 
gmdancs  or  rulemaking  on  this  subject. 
The  EPA  letter  was  further  quoted  as 
stating  that  EPA  plans  to  defer  to 
NHTSA's  policy  decisions  on  issues 


such  as  the  competitiveness  effects  of 
the  ahem;itives  and  would  follow 
NHTSA's  resolution  of  the  CAFE  issue 
with  conforming  amendments  to  its 
regulations  or  policy. 

NHTSA  then  concluded  in  that  notice 
that  the  preferable  solution  would  be  to 
retain  LVW  as  the  test  weight  for  fuel 
economy  purposes.  This  conclusion  was 
based,  in  part,  on  comments  expressing 
the  concern  that  changing  the  test 
v;eight  for  only  a  portion  of  the  light 
truck  fleet  would  cause  consumer 
confusion  and  affiect  the 
competitiveness  of  manufacturers  with  a 
higher  proportion  of  sal«  of  the  heavier 
light  trucks.  NHTSA  finally  quoted  from 
a  March  4, 1993  letter  from  EPA  to 
NHTSA  that  if  NHTSA  decided  against 
adjusting  the  CAFE  standard  to  reflect  a 
higher  test  weight.  EPA  would 
undertake  "the  regulatory  and  guidance 
revisions  needed  to  allow  dual  testing.  ' 

Accordingly,  EPA  is  today 
promulgating  a  technical  amendment  to 
provide  that  while  ALVW  is  required  for 
emission  testing  of  HLDTs,  it  is  not 
required  for  fbel  economy  testing  of 
such  vehicles.  Manufacturers  may. 
instead,  continue  to  use  LVW  as  the  test 
weight  for  fuel  economy  testing.  Vehicle 
manufacturers,  however,  have  had  and 
continue  to  have  the  option  of 
performing  simultaneous  emissions  and 
fuel  economy  testing  using  heavier  test 
weights  (ALVW  in  this  case).  Therefore, 
for  HLDTs,  separate  testing  using  ALVW 
for  emissions  and  LVW  for  fuel 
economy,  or  combined  emissions  and 
fuel  economy  testing  using  ALVW  is 
acceptable.  However,  fuel  economy 
adjustments  will  not  be  made  to  account 
for  potentially  lower  fuel  economy 
values  due  to  the  use  of  the  heavier  test 
weight  (ALVW).  This  tecJinical 
amendment  changes  40  CFR  600.006-89 
(b)(1)  (i)  and  (h)  and  footnote  4  to  the 
table  found  at  40  CFR  86.129-94(a)  to 
specify  the  test  weight  basis  for  heavy 
light  duty  trucks. 

The  Agency  also  reiterates  that 
despite  the  change  in  the  HLDT 
emission  test  weight  basis,  vehicle 
manufacturers4nust  still  assure  that  fuel 
economy  data  vehicles  comply  with  the 
applicable  exhaust  emission  standards. 
The  Administrator  reserves  the  right  to 
require  the  manufacturer  to  either  test 
using  ALVW  or  submit  the  vehicle  for 
testing  by  the  Administrator  for 
emission  standards  compliance  using 
ALVW  for  HLDTs. 

This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  this  technical  amendment  is 
Doncontroversial  and  has  been  subject 
to  notice  and  comment  through 
NHTSA's  rulemaking  and  EPA's  January 
7, 1993  letter  referring  interested  parties 


to  the  NHTSA  proposed  rule  and 
advising  that  EPA  would  consider 
comments  from  that  rulemaking.  Fur 
those  reasons,  EPA  believes  that  a  prior 
EPA  proposal  is  unnecessary  under  the 
Administrative  f»rocedure  Act,  5  US  C 
553(b)(3)(B). 

Nevertheless,  the  public  is  advisc^d 
that  this  action  will  be  effective  (>:fober 
3. 1994,  unless  notice  is  received  by 
September  2. 1994,  that  someone 
wished  to  submit  adverse  or  critical 
comments.  If  such  notice  is  received, 
this  action  wall  be  withdrawn  and  two 
subsequent  documents  will  be 
published.  One  document,  which  will 
be  published  before  the  effective  date, 
will  withdraw  the  final  action.  Another 
document  will  begin  a  new  rulemaking 
by  announcing  a  proposal  of  the  action 
and  establishing  a  comment  period. 
Interested  persons  are  invited  to  submit 
comments  on  this  proposed  approval. 
EPA  will  consider  all  comments 
received  by  September  2, 1994. 
Consequently,  this  procedure  .still 
allows  the  opportxmity  for  public 
comment  under  the  Administrative 
Procedure  Act,  but  provides  an 
expedited  procedure  for  final  action 
where  a  rulemaking  is  not  expected  to 
be  controversial,  public  comment  has 
afready  been  received  by  another  federal 
agency,  and  no  adverse  comment  is 
expected. 

VI.  Administrative  Requirements 

A.  Administrative  Designation 

Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  1, 1993))  the  Agenc7 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  JlOO  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
oonun  unities; 

(2)  Qeate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  foes, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  pobcv  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  In  the  Executive  Order. 
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was  submitted  to  the 
Management  and  Budget 
under  the  old 
12291.  It  has  been 
this  rule  is  not  a 
atory  action"  under 
Exefcutive  Order  12866. 
1  his  document  under 
12866  and  had  no 


regvil 


averaging  1,250 
These  estimates 


This  regulation 
Office  of 
(OMB)  for  revie^ 
Executive  Ordei 
determined  that 
"significant  n 
the  terms  of 
OMB  reviewed 
Executive  Ordei 
comment. 

B.  Reporting  &■ }  ecordkeeping 
Requirement 

The  informati  jn  collection 
requirements  in  this  rule  have  been 
submitted  for  aj  proval  to  the  Office  of 
Management  an  i  Budget  (OMB)  under 
the  Paperwork  I  eduction  Act,  44  U.S.C. 
3501  et  seq.  An  jiformation  Collection 
Request  docum<  nt  has  been  prepared  by 
EPA  (ICR  NO.  7  J3.29)  and  a  copy  may 
be  obtained  froii  i  Sandy  Farmer, 
Information  Pol  cy  Branch;  EPA,  401  M 
Street,  SW..  274  D.  These  requirements 
are  not  effective  until  OMB  approves 
them  and  a  tech  iiical  amendment  to  that 
effect  is  publish  9d  in  the  Federal 
Register. 

This  collectio  a  of  information  has  an 
estimated  repor  ing  burden  averaging 
14,600  hours  per  response  and  an 
estimated  annu41  recordkeeping  burden 
hours  per  respondent, 
include  time  for 
reviewing  instnictions,  searching 
existing  data  sowces,  gathering  and 
maintaining  the  date  needed,  and 
completing  and  reviewing  the  collection 
of  information. '  The  regulations  do  not 
impose  any  nev  significant  reporting  or 
recordkeeping  b  urden.  They  provide  for 


Section 


1 .  Part  86,  Authc  rity 

2.  §86. 129-94  « 


the  inclusion  of  alternative-fueled 
automobiles  in  the  current  fuel  economy 
programs.  The  reporting  and 
recordkeeping  burdens  associated  with 
fuel  economy  of  alternative-fueled  and 
current  automobiles  are  identical  with 
the  exception  of  minor  changes  in  fuel 
economy  label  wording  for  alternative- 
fueled  automobiles.  In  addition,  it  is 
difficult  to  accurately  separate  the  total 
burden  of  the  fuel  economy  program, 
because  much  of  the  testing  and  data 
input  for  determining  fuel  economy  is 
coincident  to  that  of  the  emissions 
program.  In  summary,  the  current 
impact  of  the  final  regulations'  testing, 
recordkeeping  and  reporting  burden  is 
negligible. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (PM- 
2136);  U.S.  Environmental  Protection 
Agency;  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs,     . 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

C.  Regulatory  Flexibility  Act 

TheRegulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 


Pursuant  tp  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  fuel 
economy  regulation  revisions  herein 
provide  Corporate  Average  Fuel 
Economy  (CAFE)  credits  to 
manufacturers  of  alternative-fueled 
vehicles  who  are  subject  to  the  CAFE 
program,  most  of  which  are  large 
automobile  manufacturers  and  therefore 
wrill  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
LabeUng,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  600 

Administrative  practice  and 
procedure.  Electric  power.  Energy 
conservation.  Fuel  economy.  Gasoline, 
Incorporation  by  reference.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

A^tho^ity:  15  U.S.C.  2001.  2002.  2003. 
2005,  2006.  2013;  42  U.S.C.  7521,  7522,  7524, 
7525,  7541,  7542,  7549,  7550,  7552,  and 
7601(a)- 

Dated:  April  13. 1994. 
Carol  M.  Browner. 
Administrator. 

Appendix  to  Preamble  ~ 


Table  of  Changes  Made  to  Various  Subparts 


3.§86.144-90.(( 

4.  §86.144-94,  k, 

5.  Part  600,  Auttjority 

6.  §600.001-93 

7.  §600.002-93 

8.  §600.004-77 

9.  §600.006-89 
(h). 

10.  §600.007-B0 


)(7)(ii)  

)(7)(ii)  .... 


11.  §600.011-9; 

12.  §600.101-93 

13.  §600.107-93 

14.  §600.111-93 

15.  §600.113-93 

16.  §600.201-93 


17.  §600.206-93 


(b)(1)  (i). 
(f)  


Char>ge 

None. 

Addition  of  text  to  clarify  test  weight  basis  for  heavy 

light-duty  trucks. 
Addition  of  formaldehyde  concentration  term  to   DF 

equation  arxl  clarification  of  "x"  term. 
Addition  of  formaldehyde  concentration  term  to  DF 

equation  and  clarification  of  "x"  term. 

Addition  of  citations  

Addition  of  section  600.001-93 

Addition  of  section  600.002-93 

Addition  of  text  to  clarify  section  reference  structure 

Addition  of  text  to  clarify  test  weight  basis  for  heavy 

light  -  duty  trucks. 
Add  words  "and  for  which  emission  standards  apply"  ... 

Addition  of  section  600.011-93 : 

Addition  of  section  600.101-93 

Addition  of  section  600.107-93 

Addition  of  section  600.1 11-93 «.. 

Addition  of  section  600.113-93 .": 

Addition  of  section  600.201-93 

Addition  of  section  600.206-93 


Reason 


Technical  amendments. 
Technical  anretTdments. 
Technical  amendments. 

Incorporate  all  authority  citations. 

Do. 

Do. 
Clarification, 
Technical  amendments. 

Add  language  to  clacify  requirements  for  vehicle  accept- 
ability. 
Do.  ■  .' 
Do. 
Do. 
Do. 
Add  fuel  economy  equation  for  methanol-fueled  and 

methanol  dual  fuel  vehicles. 
Incorporation  of  alcohol  tueled,  natural  gas  fueled,  alco- 
hol dual  fuel,  and  natural  gas  dual  fuel  vehicles  into 
the  regulations. 
Do. 
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18.  §600.207-93 

19.  §600.209-95 

20.  §600.301-95 

21.  §600.307-95 

22.  §600.501-93 

23.  §600.510-93 

24.  §600.513-91, 
(a)(2).  (b)(2)(xii). 

25.  Appendix  VIII 
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(a). 


Table  of  Changes  Made  to  Various  Subparts— Continued 


Change 


Addition  of  section  600.207-93 

Addition  of  section  600.209-93  ....._ !!!!!.."!!!'!!.' 

Addition  of  section  600.301-94 ."!!!."."!!!"!! 

Additionof  section  600.307-94 !.!!."."""!!"'."!! 

Addition  of  section  600.501-93 _ ."."!!"!"" 

Addition  of  section  600.510-93 .!...!"!!!!!!!!""!.""!! 

Add  text  regarding  dual  fuel  vehicles,  clarity  FE,  a^,  and 

c  terms,  correct  tax  applicatjility  <12  nnpg.. 
Addition  of  example  label  formats  for  alternative-fueled 

vehicles.. 


Reason 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Incorporate  dual  fuel  vehicles  and  Technical  amend- 
ments. 
Do. 


foS  Ki&Tstnr^sSffi^^^^^^ 

the  basis  shall  be  loaded  vehicle  weioht  as  d^nTrtin^^nMo^i\!!^I!^'t         ?^     §86.094-2  of  subpart  A;  and  for  fuel  economy  tests. 


For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 


Authority:  Sees.  202,  203,  205,  206.  207, 
208,  215,  216,  217,  301(a),  of  the  Clean  Air 
Act  as  amended  (42  U.S.C.  7521,  7522,  7524. 
7525,  7541,  7542,  7549.  7550,  7552.  and 
7601(a)). 

2.  Section  ^6.129-94  is  amended  bv 
revising  footnote  4  to  the  table  in 
paragraph  (a)  to  read  as  follows: 

§  86. 1 29-94  Boad  load  power,  test  weight, 
inertia  weight  class  determination,  and  fuel 
temperature  profile. 


(a) 


3.  Section  86.144-90  is  amended  by 
revising  the  dilution  factor  equation  in 
paragraph  (c)(7)(ii)  to  read  as  follows: 

§86.144-90    Calculations;  exhaust 
emissions. 


(a* 

(7)- 
(ii) 


DF 


100 


U  +  y/2-t-3.76(x-i-y/4-z/2), 


CO3,  +(hC,  +C0,  +C^„.„„.  -.C„,HOe)l0" 


4.  Section  86.144-94  is  amended  by 
revising  the  dilution  factor  equation  in 
paragraph  (c)(7)(ii)  to  read  as  follows:" 


§86.144-94 
emissions. 

*         * 

(c)  •   •  .* 


Catcutations;  exhaust 


(7) 
(ii) 


100 


X 


DF  = 


x-i-y  /  2 -t- 3.76(.x  +  y  /  4 - 2 /  2 ) 


CO,^.  +(hC,  +C0,  +C^„  ,„^.  +C,„„^.)lO^ 


PART  eOO-FUEL  ECONOMY  OF 
MOTOR  VEHICLES 

5.  The  authority  citation  for  p.nrt  tiUO 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2001,  2002,  200.1, 
2005.  2006,  and  2013. 

Subpart  A— [Amended] 

6.  A  new  §  600.001-93  is  added  to 
subpart  A  to  read  as  follows: 


§600.001-93    General  applicability. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  1993  and  later  model  year 
gasoline-fueled,  diesel-fueled,  alcohol- 
fueled,  natural  gas-fueled,  alcohol  dual 
fuel,  and  natural  gas  dual  fuel 
automobiles. 

(b)  (1)  Manufacturers  that  produce 
only  electric  vehicles  are  exempt  from 
the  requirement  of  this  subpart,  except 
with  regard  to  the  requirements  in  those 
sections  pertaining  specifically  to 
electric  vehicles. 


(2)  Manufacturers  with  worldwide 
production  (excluding  electric  vehi<:I<< 
production)  of  less  than  10,000  ga.soline- 
fuelod  and/or  diesel  powered  passeiii;<r 
automobiles  and  light  trucks  may 
optionally  comply  with  the  electric 
vehicle  requirements  in  this  subpart. 

7.  A  new  §  600.002-93  is  addetl  \n 
subpart  A  lo  read  as  follows: 
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§600.002-03    Definitions. 

(a)  As  used  in  this  subpart,  all  terms 
not  defined  in  t  lis  section  shall  have 
the  meaning  giv  en  them  in  the  Act: 

(1)  Act  mean^  Part  I  of  Title  V  of  the 
Motor  Vehicle  I  iformation  and  Cost 
Savings  Act  (15  U.S.C.  1901  et  seq.). 

(2)  /\d/ninis(r  3tor  means  the 
Administrator  c  f  the  Environmental 
Protection  Agar  cy  or  his  authorized 
representative. 

(3)  Secrefo/y  neans  the  Secretary  of 
Transportation  )r  his  authorized 
representative. 

(4)  Automohi  e  means: 

(i)  Any  four-v  heel  vehicle  propelled 
by  a  combustioi  i  engine  using  onboard 
fuel,  or  by  an  el  jctric  motor  drawing 
current  from  re<  hargeable  storage 
batteries  or  otht  r  portable  energy  storage 
de.:ices  (recharj  eable  using  energy  from 
a  source  off  the  vehicle  such  as 
residential  elecl  ric  service); 

(ii)  Which  is  manufactured  primarily 
for  use  on  publi  c  streets,  roads,  or 
highways  (exce  )t  any  vehicle  operated 
on  a  rail  or  raiU ); 

(iii)  Which  ts  rated  at  not  more  than 
8.500  pounds  gi  oss  vehicle  weight, 
which  has  a  cui  3  weight  of  not  more 
than  6.000  poui  ids,  and  which  has  a 
basic  vehicle  fr(  mtal  area  of  not  more 
than  45  square  eet;  or 

[iv)  Is  a  type  i  if  vehicle  which  the 
Secretary  deteri  nines  is  substantially 
used  for  the  san  le  purposes. 

(5)  Passenger  automobile  means  any 
automobile  whi  ch  the  Secretary 
determines  is  n  anufactured  primarily 
for  use  in  the  tr  msportation  of  no  more 
than  10  Individ  uals. 

(6)  Model  yec  r  means  the 
manufacturer's  annual  production 
period  (as  detei  mined  by  the 
Administrator)  which  includes  January 
1  of  such  calem  lar  year.  If  a 
manufacturer  h  is  no  annual  production 
period,  the  tern  i  "model  year"  means 
the  calendar  ye  ir. 

(7)  Federal  ei  nission  test  procedure 
refers  to  the  dy  lamometer  driving 
schedule,  dyna  nometer  procedure,  and 
sampling  and  a  lalytical  procedures 
described  in  Pa  rt  86  for  the  respective 
model  year,  wli  ich  are  used  to  derive 
city  fuel  econoi  ny  data. 

(8)  Federal  h  ghwayfuel  econowy  test 
procedure  refei  s  to  the  dynamometer 
driving  schedu  e,  dynamometer 
procedure,  and  sampling  and  analytical 
procedures  des  ;ribed  in  Subpart  B  of 
this  part  and  w  lich  are  used  to  derive 
highway  fuel  &  t)nomy  data. 

(9)  Fuel  meai  is: 

(i)  Gasoline  3  nd  diesel  fuel  for 
gasoline-  or  die  sel-powered 
automobiles.  01 

(ii)  Electrical  energy  for  electrically 
powered  auton  obiles:  or 


(iii)  Alcohol  for  alcohol-powered 
automobiles;  or 

(iv)  Natural  gas  for  natural  gas- 
powered  automobiles. 

(10)  Fuel  economy  means: 

(i)  The  average  number  of  miles 
traveled  by  an  automobile  or  group  of 
automobiles  per  volume  of  fuel 
consumed  as  computed  in  §  600.113  or 
§  600.207;  or 

(ii)  The  equivalent  petroleum-based 
fuel  economy  for  an  electrically 
powered  automobile  as  determined  by 
the  Secretary  of  Energy. 

(11)  City  fuel  economy  means  the  fuel 
economy  determined  by  operating  a 
vehicle  (or  vehicles)  over  the  driving 
schedule  in  the  Federal  emission  test 
procedure. 

(12)  Highway  fuel  economy  means  the 
fuel  economy  determined  by  operating  a 
vehicle  (or  vehicles)  over  the  driving 
schedule  in  the  Federal  highway  fuel 
economy  test  procedure. 

(13)  Combined  fuel  economy  means: 
(i)  The  fuel  economy  value 

determined  for  a  vehicle  (or  vehicles)  by 
harmonically  averaging  the  city  and 
highway  fuel  economy  values,  weighted 
0.55  and  0.45  respectively. 

(ii)  For  electric  vehicles,  the  term 
means  the  equivalent  petroleum-based 
fuel  economy  value  as  determined  by 
the  calculation  procedure  promulgated 
by  the  Secretary  of  Energy. 

(14)  Average  fuel  economy  means  the 
unique  fuel  economy  value  as  computed 
under  §600.510  for  a  specific  class  of 
automobiles  produced  by  a 
manufacturer  that  is  subject  to  average 
fuel  economy  standards. 

(15)  Certification  vehicle  means  a 
vehicle  which  is  selected  under 

§  86.084-24(b)(l)  of  this  chapter  and 
used  to  determine  compliance  under 
§  86.084-30  of  this  chapter  for  issuance 
of  an  original  certificate  of  conformity. 

(16)  Fue7  economy  data  vehicle  means 
a  vehicle  used  for  the  purpose  of 
determining  fuel  economy  which  is  not 
a  certification  vehicle. 

(17)  Label  means  a  sticker  that 
contains  fuel  economy  information  and 
is  affixed  to  new  automobiles  in 
accordance  with  subpart  D  of  this  part. 

(18)  Dealer  means  a  person  who 
resides  or  is  located  in  the  United 
States,  any  territory  of  the  United  States, 
or  the  District  of  Columbia  and  who  is 
engaged  in  the  sale  or  distribution  of 
new  automobiles  to  the  ultimate 
purchaser. 

(19)  Model  type  means  a  unique 
combination  of  car  line,  basic  engine, 
and  transmission  class. 

(20)  Car  line  means  a  name  denoting 
a  group  of  vehicles  within  a  make  or  car 
division  which  has  a  degree  of 
commonality  in  construction  {e.g.,  body. 


chassis).  Car  line  does  not  consider  any 
level  of  decor  or  opulence  and  is  not 
generally  distinguished  by 
characteristics  as  roof  line,  number  of 
doors,  seats,  or  windows,  except  for 
station  wagons  or  light-duty  trucks. 
Station  wagons  and  light-duty  trucks  are 
considered  to  be  different  car  lines  than 
passenger  cars. 

(21)  Basic  engine  means  a  unique 
combination  of  manufacturer,  engine 
displacement,  number  of  cylinders,  fuel 
system  (as  distinguished  by  number  of 
carburetor  barrels  or  use  of  fuel 
injection),  catalyst  usage,  and  other 
engine  and  emission  control  system 
characteristics  specified  by  the 
Administrator.  For  electric  vehicles, 
basic  engine  means  a  unique 
combination  of  manufacturer  and 
electric  traction  motor,  motor  controller, 
battery  configuration,  electrical  charging 
system,  energy  storage  device,  and  other 
components  as  specified  by  the 
Administrator. 

(22)  Transmission  class  means  a 
group  of  transmissions  having  the 
following  common  features:  Basic 
transmission  type  (manual,  automatic, 
or  semi-automatic);  number  of  forward 
gears  used  in  fuel  economy  testing  (e.g.. 
manual  four-speed,  three-speed 
automatic,  two-speed  semi-automatic); 
drive  system  (e.g.,  front  wheel  drive, 
rear  wheel  drive;  four  wheel  drive),  type" 
of  overdrive,  if  applicable  (e.g..  final 
gear  ratio  less  than  1.00,  separate 
overdrive  unit);  torque  converter  type,  if 
applicable  (e>g..  non-lockup,  lockup, 
variable  ratio);  and  other  transmission 
characteristics  that  may  be  determined 
to  be  significant  by  the  Administrator. 

(23)  Base  level  means  a  unique 
combination  of  basic  engine,  inertia 
weight  class  and  transmission  class. 

(24)  Vehicle  configuration  means  a 
unique  combination  of  basic  engine, 
engine  code,  inertia  weight  class, 
transmission  configuration,  and  axle 
ratio  within  a  base  level. 

(25)  Engine  code  means  a  unique 
combination,  within  an  engine-system 
combination  (as  defined  in  Part  86  of 
this  chapter),  of  displacement, 
carburetor  (or  fuel  injection)  calibration, 
distributor  calibration,  choke 
calibration,  auxiliary  emission  control 
devices,  and  other  engine  and  emission 
control  system  components  specified  by 
the  Administrator.  For  electric  vehicles, 
engine  code  means  a  unique 
combination  of  manufacturer,  electric 
traction  motor,  motor  configuration, 
motor  controller,  and  energy  storage 
device. 

(26)  Inertia  weight  class  means  the 
class,  which  is  a  group  of  test  weights, 
into  which  a  vehicle  is  grouped  based 
on  its  loaded  vehicle  weight  in 
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accordance  with  the  provisions  of  part 
86  of  this  chapter. 

(27)  Transmission  configuration 

-  means  the  Administrator  may  further 
subdivide  within  a  transmission  class  if 
the  Administrator  determines  that 
sufficient  fuel  economy  differences 
exist.  Features  such  as  gear  ratios, 
torque  converter  multiplication  ratio, 
stall  speed,  shift  calibration,  or  shift 
speed  may  be  used  to  further 
distinguish  characteristics  within  a 
transmission  class. 

(28)  Axle  ratio  means  the  number  of 
times  the  input  shaft  to  the  differential 
(or  equivalent)  turns  for  each  turn  of  the 
drive  wheels. 

(29)  Auxiliary  emission  control  device 
(AECD)  means  an  element  of  design  as 
defined  in  part  86  of  this  chapter. 

(30)  Rounded  means  a  number 
shortened  to  the  specific  number  of 
decimal  places  in  accordance  with  the 
"Round  Off  Method"  specified  in  ASTM 
E  29  (Incorporated  by  reference  as 
specified  in  §  600.01 1-93). 

(31)  Coy/6raf;on  means  the  set  of 
specifications,  including  tolerances, 
unique  to  a  particular  design,  version  of 
application  of  a  component,  or 
component  assembly  capable  of 
functionally  describing  its  operation 
over  its  working  range. 

(32)  Production  volume  means,  for  a 
domestic  manufacturer;  the  number  of 
vehicle  units  domestically  produced  in    ' 
a  particular  model  year  but  not 
exported,  and  for  a  foreign 
manufacturer,  means  the  number  of 
vehicle  units  of  a  particular  modol 
imported  into  the  United  States. 

(33)  Body  style  means  a  level  of 
commonality  in  vehicle  construction  as 
defined  by  number  of  doors  and  roof 
treatment  (e.g.,  sedan,  convertible, 
fastback,  hatchback)  and  number  of 
seats  (i.e.,  front,  second,  or  third  seat) 
requiring  seat  belts  pursuant  to  National 
Highway  Traffic  Safety  Administration 
safety  regulations  in  49  CFR  part  571. 
Station  wagons  and  light  trucks  are     ' 
identified  as  car  lines. 

|34)  Hatchback  means  a  passenger 
automobile  where  the  conventional 
luggage  compartment,  i.e.,  trunk,  is 
replaced  by  a  cargo  area  which  is  open 
to  the  passenger  compartment  and 
accessed  vertically  by  a  rear  door  which 
encompasses  the  rear  window. 

(35)  Pickup  truck  rneans  a 
nonpassenger  automobile  which  has  a 
passenger  compartment  and  an  open 
cargo  bed. 

(36)  Station  wagon  means  a  passenger 
automobile  with  an  extended  roof  line 
to  increase  cargo  or  passenger  capacity, 
cargo  compartment  open  to  the 
passenger  compartment,  a  tailgate,  and 


one  or  more  rear  seats  readily  removed 
or  folded  to  facifitate  cargo  carrying. 

(37)  Gross  vehicle  weight  rating  means 
the  manufacturer's  gross  weight  rating 
for  the  individual  vehicle. 

(38)  Ultimate  consumer  means  the 
first  person  who  purchases  an 
automobile  for  purposes  other  than 
resale  or  leases  an  automobile, 

(39)  Van  means  any  light  truck  having 
an  integral  enclosure  fully  enclosing  the 
driver  compartment  and  load  carrying 
device,  and  having  no  body  sections 
protruding  more  than  30  inches  ahead 
of  the  leading  edge  of  the  windshield. 

(40)  Base  vehicle  means  the  lowest 
priced  version  of  each  body  style  that 
makes  up  a  car  line. 

(41)  Nonpassenger  automobile  means 
an  automobile  that  is  not  a  passenger 
automobile,  as  defined  by  the  Secretary 
of  Transportation  at  49  CFR  523.5. 

(42)  Four-wheel-drive  general  utility 
vahicle  means  a  four-wheel-drive, 
general  purpose  automobile  capable  of 
off-highway  operation  that  has  a 
wheelbase  not  more  than  110  inches 
and  that  has  a  body  shape  similar  to  .i 
1977  Jeep  CJ-5  or  CJ-7,  or  the  1977 
Toyota  Land  Cruiser,  as  defined  by  the 
Secretary  of  Transportation  at  49  CFR 
553.4. 

(43)  Test  weight  means  the  weight 
within  an  inertia  weight  class  which  is 
used  in  the  dynamometer  testing  of  a 
vehicle,  and  which  is  ba.sed  on  its 
loaded  vehicle  weight  in  accordance 
with  the  provisions  of  part  86  of  this 
chapter. 

(44)  Secretary  of  Energy  means  the 
Secretary  of  Energy  or  his  authorized 
representative. 

(45)  Electric  traction  motor  ineiins  ;in 
electrically  powered  motor  which 
provides  tractive  energy  to  the  wheels  of 
a  vehicle. 

(46)  Energy  storage  device  means  a 
rechargeable  means  of  storing  tractive 
energy  on  board  a  vehicle  such  iis 
storage  batteries  or  a  flywheel. 

(47)  Motor  controller  means  an 
electronic  or  electro-mechanical  device 
to  convert  energy  stored  in  an  energy 
storage  device  into  a  form  suitable  lo 
power  the  traction  motor. 

(48)  Electrical  charging  system  means 
a  device  to  convert  60Hz  ahernating 
electric  current,  as  commonly  available 
in  residential  electric  service  in  the 
United  States,  to  a  proper  form  for 
recharging  the  energy  storage  device. 

(49)  Battery  configuration  means  the 
electrochemical  type,  voltage,  capacity 
(in  Watt-hours  at  the  c/3  rate),  and 
physical  characteristics  of  the  batterv 
used  as  the  tractive  energy  device. 

(50)  Drive  system  is  determined  by  the 
number  and  location  of  drive  axles  (e.g.. 
front  wheel  drive,  rear  wheel  drive,  four 


wheel  drive)  and  any  other  feature  of 
the  drive  system  if  the  Administrator 
determines  that  such  other  features  may 
result  in  a  fuel  economy  difference. 

(51)  Subconfiguration  means  a  unique 
combination  within  a  vehicle 
configuration  of  equivalent  test  weight, 
road^load  horsepower,  and  any  other 
operational  characteristics  or  parameters 
which  the  Administrator  determines 
may  significantly  affect  fuel  economy 
within  a  vehicle  configuration. 

(52)  Alcohol  means  a  mixture 
containing  85  percent  or  more  by 
volume  methanol,  ethanol,  or  other 
alcohols,  in  any  combination. 

(53)  Alcohol-fueled  automobile  means 
an  automobile  designed  to  operate 
exclusively  on  alcohol. 

(54)  Alcohol  dual  fuel  automobile 
means  an  automobile: 

(i)  Which  is  designed  to  operate  on 
alcohol  and  on  gasoline  or  diesel  fuel; 

(ii)  Which  provides  equal  or  greater 
energy  efficiency  as  calculated  in 
accordance  with  §  600.510(g)(1)  whil.f 
operating  on  alcohol  as  it  does  while 
operating  on  gasoUne  or  diesel  fuel; 

(iii)  Which,  for  model  years  1993 
through  1995.  provides  equal  or 
superior  energy  efficiency,  as 
determined  in  §  600.510(g)(2)  while 
operating  on  a  mixture  of  alcohol  and 
gasoline  or  diesel  fuel  containing  50 
percent  gasoline  or  diesel  fuel  as  it  doi's 
while  operating  on  gasoline  or  diesi-l 
fuel;  and 

(iv)  Which,  in  the  case  of  passenger 
automobiles,  meets  or  exceeds  the 
minimum  driving  range  established  by 
the  Department  of  Transporl.ition  in  -i'J 
CFR  538. 

(55)  "Natural  gas-fueled  aulomobili'" 
means  an  automobile  designed  to 
operate  exclusively  on  natural  gas. 

(56)  "Natural  gas  dual  fuel 
automobile"  means  an  automobile: 

(i)  Which  is  designed  to  operate  on 
natural  ga.s  and  on  gasoline  or  diesi'l 
fuel; 

(ii)  Which  provides  equal  or  groiiliT 
energy  efficiency  as  calculated  in 
§  600.510(g)(1)  while  operating  on 
natural  gas  as  it  does  while  operating  nil 
gasoline  or  diesel  fuel;  and 

(iii)  Which,  in  the  case  of  passengur 
automobiles,  meets  or  exceeds  the 
minimum  driving  range  established  in 
the  Department  of  Transportation  in  AU 
CFR  part  538. 

(b)  (Reserved] 

8.  Section  600.004-77  of  subpart  A  is 
revised  to  read  as  follows: 

§  600.004-77    Section  numbering, 
construction. 

(a)  The  model  year  of  initial 
applicability  is  indicated  by  the  section 
number.  The  two  digits  following  the 
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hyphen  design^ 
for  which  a  seel  ion 
section  is  effective 

Example:  S«ct; 
the  1979  and  sub 
superseded.  If  a  §|600 
it  would  take 
model  year:  §600|1 
model  years  1978 


fix 

the 


(b)  A  section 
model  year  su 
applicable  for 
year. 

9.  Sectioned  I 
eimended  by  re\  ising 
and  adding  par. 
follows: 


the  first  model  year 
is  effective.  A 
until  superseded. 

600.111-78  applies  to 
|uent  model  years  until 

111-81  is  promulgated, 
beginning  with  the  1981 
11-78  would  apply  to 
through  1980. 

eference  without  a 
refers  to  the  section 
appropriate  model 


§600.006-89 
requirements  for 


D<  ta  and  information 
fuel  economy  vehicles. 


en 


(b)(1)  * 

(i)  A  descript 
exhaust  emissi 
deterioration  fai:tors 
emission  levels 
values  as  speci 
except  as  speci 
this  section 


on  of  the  vehicle, 
test  results,  applicable 
.  adjusted  exhaust 
and  test  fuel  property 
f  ed  in  §600.113-93 
ed  in  paragraph  (h)  of 


ASTM  E  29-67 
Considered  S 

ASTM  D  1298-85 
of  Crude  Petroi 


ASTM  D  3343-9C 


ASTM  D  3338-92 
ASTM  D  240-92 


(2)  (Reserved 
Subpart  B — [Attended] 


12.  Anew  § 
subpart  B  to 


read 


The  provi 
applicable  to 
gasoline- fueled 
fueled,  natural 
fuel,  and  natur; 
automobiles. 


13.  A  new  § 

subpart  B  to 


.006-89  of  subpart  A  is 
paragraph(b)(lUi) 
graph  (h)  to  read  as 


(h)  For  Ught-duty  fuel  economy  trucks 
over  6000  lbs  GVWR.  the  manufacturer 
must  submit  emissions  data  generated 
while  using  the  following  test  weight 
basis: 

(1)  Adjusted  Loaded  Vehicle  Weight 
(ALVW)  as  defined  in  §  86.094-2  of  this 
chapter;  or 

(2)  Loaded  Vehicle  Weight  (LVW)  as 
defined  in  §  86.082-2  of  this  chapter,  in 
which  case  the  Administrator  reserves 
the  right  to  either  require  the 
manufacturer  to  test  using  ALVW  and 
submit  the  data  or  submit  the  vehicle  for 
testing  by  the  Administrator  for 
emission  standards  compliance. 

10.  Section  600.007-80  of  subpart  A 
is  amended  by  revising  paragraph  (f) 
introductory  te.xt  to  read  as  follows: 

§600.007-80    Vehicle  acceptability. 

***** 

(0  All  vehicles  used  to  generate  fuel 
economy  data,  and  for  which  emission 
standards  apply,  must  be  covered  by  a 
certificate  of  conformity  under  part  86 
of  this  chapter  before: 
***** 

11.  Section  600.011-93  is  added  to 
subpart  A  to  read  as  follows: 


§600.011-03    Reference  materials. 

(a)  Incorporation  by  reference.  The 
documents  in  paragraph  (b)  of  this 
section  have  been  incorporated  by 
reference.  The  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  inspected  at  USEFA. 
OAR,  401  M  Street.  SW:,  Washington 
DC  20460,  or  at  the  Office  of  tJie  Federal 
Register,  800  N.  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 

(b)  The  following  paragraphs  and 
tables  set  forth  the  material  that  has 
been  incorporated  by  reference  in  this 
part. 

(1)  ASTM  material.  The  following 
table  sets  forth  material  from  the 
American  Society  for  Testing  and 
Materials  which  has  been  incorporated 
by  reference.  The  first  column  lists  the 
number  emd  name  of  the  material.  The 
second  column  lists  the  section(s)  of 
this  part,  other  than  §600.011.  in  vv'hich 
the  matter  is  referenced.  Copies  of  these 
materials  may  be  obtained  from 
American  Society  for  Testing  and 
Materials.  4916  Race  Street. 
Philadelphia.  PA  19103. 


Document  number  and  name 


(Heapproved  1973)  Standard  Recommended  Practice  (or  Indicating  wHich  Places  of  Figures  are  to  be 

ig  lificant  in  Specified  Limiting  Values. 

't  (Reapproved  1990)  Standard  Practice  for  Density.  Relative  Density  (Specific  Gravity);  or  API  Gravity 

i  sum  and  Liquid  Petroleum  Products  by  Hydrometer  Method. 


Standard  Test  Method  for  Estimation  of  Hydrogen  Content  of  Aviation  Fuels 


Standard  Test  Method  (or  Estimation  o(  Net  Heat  of  Combustion  of  Aviation  Fuels , 

standard  Test  Method  (or  Heat  o(  Combustion  o(  Liquid  Hyorocarbon  Fuels  by  Bomb  Calorimeter 


40  CFR  part  600  Pre>- 
erence 


600.002-93(a)(30): 

600.1 13-93(d) 
600.1 13-93(c)(1)(!|. 

(c)(2)(i)(A). 

(c)(2)(i)(B).  (c)(2){.i): 

600.510-93 

(g)(1)(ii)<B}. 

(g)(2)(ii)(B). 
600. 1l3-93(c)(1 1(11). 

(c)(2){ii). 
600.1 13-93(c)(1Kiii).. 
600.1 13-93(c)(2)(iii); 

600.510-93 

{g)(1)(<i)iA), 

(g)(2j(ii){A). 


^0.101-93  is  added  to 
as  follows: 


§  600.1 01  -83    Gi  meral  applicability. 


isioils  of  this  subpart  are 
1993  and  later  model  year 
diesel- fueled,  alcohol- 
;as-fueled.  alcohol  dual 
1  gas  dual  fuel 


d00.107-93isaddedto 
re£  d  as  follows: 


§600.107-93    Fuel  specifications. 

(a)  The  test  fuel  specifications  for 
gasoline-fueled  automobiles  are  given  in 
§  86.113(a)  (1)  and  (2)  of  this  chapter 

(b)  The  test  fuel  specifications  for 
diesel-fueled  automobiles  are  given  in 
§  86.113(b)  (1)  through  (3)  of  this 
chapter. 

(c)  The  test  fuel  specifications  for 
methanol  fuel  used  in  Otto-cycle 
automobiles  are  given  in  §  86.113(a)  (3) 
and  (4)  of  this  chapter. 

(d)  The  test  fuel  specifications  for 
methanol  fuel  used  in  diesel  cycle 
automobiles  are  given  in  §  86.li3(b)  (4) 
through  (6)  of  this  chapter. 

(e)  The  test  fuel  specifications  for 
mixtures  of  petroleum  and  methanol 


fuels  for  methanol  dual  fuel  vehicles  are 
given  in  §  86.113(d)  of  this  chapter. 

(f)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (c)  and  (d) 
of  this  section  shall  be  reported  in 
accordance  with  §86.090-21(b)(3)  of 
this  chapter. 

14.  A  new  §600.111-93  is  added  to 
subpart  B  to  read  as  follows: 

§600.111-93    Test  procedures. 

(a)  The  test  procedures  to  be  followed 
for  generation  of  the  city  fuel  economy 
data  are  those  prescribed  in  §§  86.127 
through  86.138  of  this  chapter,  as 
applicable,  except  as  provided  for  in 
paragraph  (d)  of  this  section.  (The 
evaporative  loss  portion  of  the  test 
procedure  may  be  omitted  unless 
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specifically  required  by  the 
Administrator.) 

(b)  The  test  procedures  to  be  followed 
.  for  generation  of  the  highway  fuel 
economy  data  are  those  sp«;cifjed  in 
^paragraphs  (b)  through  (j)  of  this  section. 

( 1 )  The  Highway  Fuel  Economy 
Dynamometer  Procedure  consists  of 
preconditioning  highway  driving 
sequence  and  a  measured  highway 
driving  sequence. 

(2)  The  highway  fuel  economy  test  is 
designated  to  simulate  non-metrnpoliten 
driving  with  an  average  speed  of  48.6 
mph  and  a  maximum  speed  of  60  mph. 
The  cycle  is  10.2  miles  long  with  fl.2 
stop  pt- r  mile  and  consists  of  warmed 
up  vehicle  operation  on  a  chassis 
dynamometer  through  a  specified 
driving  cycle.  A  proportional  part  of  the 
diluted  exhaust  emission  is  collected 
(.ontinuously  for  subsequent  analysis  of 
hydrocarbons,  carbon  monoxide,  tuu-bon 
dioxjde  using  a  constant  volume 
(variable  dilution)  sampler.  Diesel  dilute 
exhaust  is  continuously  analyzed  for 
hydrocarbons  using  a  heated  r^ample 
hue  and  analyzer.  Methanol  and 
formaldehyde  samples  are  coi!»H^ed  and 
individually  analyzed  for  methanol- 
fueled  vehicles  (measurement  of 
methanol  and  fo.nnaldehyde  may  be 
omitted  for  1993  through  1994  mod«;l 
y^r  methanol-fueled  vehicles  provided 
ii  HFID  calibrated  on  methanol  is  u.sed 
for  measuring  HC  pliis  methanol). 

(3)  Except  in  cases  of  component 
malfunction  or  failure,  all  emission 
control  systems  installed  on  or 
inrorporaled  in  a  new  motor  vehicle 
must  he  ftm'fioning  during  all 
p">(.edur<;s  in  this  subp^irt.  The 
At'ministrator  may  authorize 
m.jinlenanre  tocorrscl  component 
!;i;:Ifunf;Iion  or  failure. 

(• :)  Tiam^mission.  The  provi.sions  of 
:>  ;i6.12a  of  this  ch.npter  apply  for 
vi-hii;le  tr.qiismission  opcratioi)  during 
highway  fuel  tx;onom\'  Irsting  under 
!hjs  subpart. 

(d)  floi:d  load  poivt^r  and  ttrrA  wRj^ht 
dtiUimiinotJcn.  Si?ction  86.129  of  this 
thaptcir  apphes  for  determination  of 
rl).^d  load  power  and  test  weight  for 
highway  fuel  economy  testing.  The  test 
ueiqht  for  the  testing  of  a  certification 
vehicle  will  be  that  test  weight  spedfiod 
by  the  Administrator  under  the 
provisions  of  part  86  of  this  rJiaptrr. 
The  test  weight  for  a  fuel  economy  data 
veliicle  will  be  that  test  weight  spenfi««d 
by  the  Administrator  from  the  test 
weights  covered  by  that  vehicle 
r.onfiguration.  The  Administrator  will 
base  his  selection  of  a  test  weight  on  the 
relative  projected  sales  volumes  of  the 
various  test  weights  within  the  vehicle 
•-•onnguration. 


(e)  Vehicle  preconditioning.  The 
Highway  Fuel  Economy  Dynamometer 
Procedure  is  designed  to  be  performed 
immediately  follovring  the  Federal 
Emission  Test  Procedure,  §§86.127 
through  86.138  of  this  chapter.  When 
conditions  allow,  the  tests  should  be 
scheduled  in  this  sequence.  In  the  event 
the  tests  ccnnot  be  scheduled  within 
three  hours  of  the  Federal  Emission  Test 
Procedure  (including  one  hour  hot  soak 
evaporative  loss  test,  if  applicable)  the 
vehicle  should  be  preconditioned  as  In 
pan-'^aph  (e)  (1)  or  (2)  of  this  section, 
as  applicable. 

(1)  If  the  vehicle  has  experienced 
more  than  three  hours  of  soak  (68  "F- 
86  "F)  since  the  completion  of  the 
Federal  Emission  Test  Procedure,  or  has 
experienced  periods  of  storage  outdoors, 
or  in  environments  where  soak 
temperature  is  not  controlled  to  68  *F- 
86  °F,  the  vehicle  must  be 
preconditioned  by  operation  on  a 
dynamometer  through  one  cycle  of  the 
EPA  Urban  Dynamometer  priving 
.Schedule,  §86.115  of  this  chapter. 

(2)  In  luiu.sual  circumstances  where 
additional  preconditioniitg  is  dosired  by 
the  manufacturer,  the  provisions  of 

§  86.132(a)(3)  of  this  chapter  apply. 

(f)  Highway  fuel  economy 
dynamometer  procedure.  (1)  The 
dynamometer  procedure  consists  of  two 
cycles  of  the  Highway  Fuel  Economy 
Driving  Schedule  (§  600.109(b)) 
separated  by  15  seconds  of  idle.  The 
fii-st  cycle  of  the  Highway  Fuel  Economy 
Driving  Sc:hedule  is  driven  to 
pnxrondition  the  test  vehicle  and  the 
se(,ond  is  driven  for  the  fuel  economy 
ineasurenient. 

(2)  The  provisions  of  paragraphs  (1)), 
(rO.  (c),  (f).  (g)  and  (h)  of  §86.135 
DyTtnmonu'ter  procedure  of  this  chapter, 
apnly  for  highway  fuel  economy  tijsting. 

(3)  Only  one  exhaust  sample  and  one 
background  sample  are  collected  and 
analyzed  for  hydrocarixjns  lexcept 
dies«;l  hydrocarbons  which  are  analyzi  ti 
cxintiouoiisly),  carbon  monoxide,  and 
riirbon  dioxide.  Methanol  and 
formaldehyde  s.aniplus  (exhaust  a;)d 
dihition  aiv)  are  collected  and  unalyziid 
fur  methanol-fuelod  vehicles 
(me.isurement  of  melhanol  and 
formaldehyde  may  Le  omitted  for  1993 
through  1994  model  year  niefhanol- 
faeled  vehicles  provided  a  HFID 
calibrated  on  methanol  is  used  for 
measuring  HC  plus  methanol). 

(4)  The  fuel  economy  measurement 
cycle  of  the  test  includes  two  seconds  of 
idle  indexed  at  the  beginning  of  the 
second  cycle  and  two  seconds  of  idle 
indexed  at  the  end  of  the  second  cvcle. 

(g)  Engine  starting  and  restarting.  (1) 
If  the  engirte  is  not  running  at  the 
initiation  of  the  highway  fiiel  economy 


test  (preconditioning  cycle),  the  start-up 
procedure  must  be  according  to  the 
manufacturer's  recommended 
procedures. 

(2)  False  starts  and  stalls  during  the 
preconditioning  cj-cle  must  be  treated  as 
in  §  86.136(d)  and  (e)  of  this  chapter.  If 
the  vehicle  stalls  during  the 
measurement  cycle  of  the  highway  fuel 
economy  test,  the  test  is  voided, 
corrective  action  may  be  taken 
according  to  §  86.079-25  of  this  chapter. 
and  the  vehicle  may  be  rescheduled  for 
test.  The  person  taking  the  corrective 
action  shall  report  the  action  so  that  the 
test  records  for  the  vehicle  contain  a 
record  of  the  action. 

(h)  Dynamometer  test  run.  The 
following  steps  must  be  taken  for  each 
test: 

(1)  Plaf:e  the  drive  wheels  of  the 
vehicle^on  the  dynamometer.  The 
vehicle  may  be  driven  onto  the 
dynainom»itcr. 

(2)  Open  the  vehicle  engine 
comparlmenl  cover  and  position  the 
cooling  fans(s)  required.  Manufacturers 
may  request  the  use  of  additional 
cooling  fans  for  additional  engine 
compartment  or  under-vehicle  cooling 
and  fur  controlling  high  lire  or  brake 
temperatures  during  dynamometer 
operation. 

(3)  Pr-'paration  of  the  CVS  must  bi; 
performed  before  the  measurement 
highway  driving  cycle. 

(4)  E«pi)pm&nt  preparation.  The 
provisions  of  §  86.137(b)(3)  through  [ii] 
of  this  chaptrr  apply  for  highway  fuel 
economy  test  except  that  only  one 
•!xhai,'st  sample  collection  bag  and  one 
dilution  air  s.-unple  col!ef;tion  bag  noe»! 
be  con  net  ted  to  the.  sample  colle«:tion 
sy.s1c:-.:s. 

(5)  Operate  the  \  ehicle  over  one 
Highway  Fi:p1  Economy  Driving 
Schedule  cycle  according  to  the 
dynamnrn<:«'r  drivivig  schedulo 
sp«,-cif5od  in  §  C00.109(b). 

(())  When  the  vehicle  reaches  zero 
spt.ed  at  the  end  of  the  preconditioning 
« yclc,  the  driver  has  17  s»3cijnds  to 
pn»p.->nj  for  the  emission  mcasureme.ni 
cjcle  of  the  t.^-A.  Reset  and  enable  the 
roll  rftvolution  counter. 

(7)  Operate  the  vehicle  over  one 
Hii^hway  Fuel  Economy  Driving 
.Schedule  ryrle  arxording  to  the 
dynamomf>ter  driving  schedule 
specified  in  §fi00.109(b)  while  fjiiiplinj; 
the  exhaust  gas. 

(8)  Sampling  must  bc-gin  two  s«!rouds 
b«ifore  beginning  the  first  acceleration  of 
the  fuel  economy  measurement  cycle 
and  must  end  two  seconds  after  the  eml 
of  the  deceleration  to  zero.  At  the  end 
of  the  deceleration  to  z«!ro  speed,  the 
roll  or  shaft  revolutions  must  be 
recorded. 
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15.  A  new  §600 
subpart  B  to  r^ad 


113-93  is  added  to 
as  follows: 


§  600.1 1 3-93    I  uel  economy  calculations. 

The  Administrator  will  use  the 
calculation  pn  )cedure  set  forth  in  this 
section  for  all  )fficial  EPA  testing  of 
vehicles  fuelei   with  gasoline,  diesel,  or 
methanol  fuel  The  calculations  of  the 
weighted  fuel  economy  values  require 
input  of  the  w  sighted  grams/mile  values 
for  HC,  CO,  an  d  CO2,  and,  additionally 
for  methanol  f  ieled  automobiles  CH3OH 
and  HCHO  for  both  the  city  fuel 
economy  test  i  nd  the  highway  fuel 
economy  test.  Additionally,  the  specific 
gravity,  carboi  weight  fraction  and  net 
heating  value  )f  the  test  fuel  must  be 
determined.  T  le  city  and  highway  fuel 
economy  valu  !S  shall  be  calculated  as 
specified  in  th  is  section.  A  sample 
appears  in  Ap  )endix  II  to  this  part. 

(a)  Calculate  the  weighted  grams/mile 
values  for  the  .ity  fuel  economy  test  for 
HC,  CO,  and  C  0:,  and,  additionally  for 
methanol-fuel  (d  automobiles.  CH3OH 
and  HCHO  as  ;pecified  in  §  86.144  of 
this  chapter.  N  easure  and  record  the 
test  fuel's  proj  erties  as  specified  in 
paragraph  (c)  if  this  section. 

(b)(1)  Calcu  ate  the  mass  values  for 
the  highway  fiiel  economy  test  for  HC, 
CO.  and  CO2..  nd  CH3OH  and  HCHO 
where  applica  )le.  as  specified  in 
§  86.144(b)  of  his  chapter.  Measure  and 
record  the  test  fuel's  properties  as 
specified  in  p<  ragraph  (c)  of  this 
section. 

(2)  Calculat)  the  grams/mile  values 
for  the  highwa  v  fuel  economy  test  for 
HC.  CO,  and  C  02,  and  CH3OH  and 
HCHO  where ;  ipplicable,  by  dividing 
the  mass  valu*  s  obtained  in  paragraph 
(b)(1)  of  this  s(  ction,  by  the  actual 
distance  trave  ed,  measured  in  miles,  as 
specified  in  §  16.135(h)  of  this  chapter. 

(c)(1)  Gasoline  test  fuel  properties 
shall  be  deten  lined  by  analysis  of  a  fuel 


sample  taken  from  the  fuel  supply.  A 
sample  shall  be  taken  after  each 
addition  of  fresh  fuel  to  the  fuel  supply. 
Additionally,  the  fuel  shall  be 
resampled  once  a  month  to  account  for 
any  fuel  property  changes  during 
storage.  Less  frequent  resampling  may 
be  permitted  if  EPA  concludes,  on  the 
basis  of  manufacturer-supplied  data, 
that  the  properties  of  test  fuel  in  the 
manufacturer's  storage  facility  will 
remain  stable  for  a  period  longer  than 
one  month.  The  fuel  samples  shall  be 
analyzed  to  determine  the  following  fuel 
properties: 

(i)  Specific  gravity  per  ASTM  D  1298 
(Incorporated  by  reference  as  specified 
in  §600.01 1-93). 

(ii)  Carbon  weight  fraction  per  ASTM 
D  3343  (Incorporated  by  reference  as 
specified  in  §600.011-93). 

(iii)  Net  heating  value  (Btu/lb)  per 
ASTM  D  3338  (Incorporated  by 
reference  as  specified  in  §  600.011-93). 

(2)  Methanol  test  fuel  shall  be 
analyzed  to  determine  the  following  fuel 
properties: 

(i)  Specific  gravity  using  either: 

(A)  ASTM  D  1298  (incorporated  by 
reference  as  specified  in  §600.011-93) 
for  the  blend  or: 

(B)  ASTM  D  1298  (incorporated  by 
reference  as  specified  in  §  600.011-93) 
for  the  gasoline  fuel  component  and  also 
for  the  methanol  fuel  component  and 
combining  as  follows: 
SG=SGgXvolume  fraction 

gasoline+SGmXvolume  fraction 
methanol. 
(ii)(A)  Carbon  weight  fraction  using 

the  following  equation: 

CWF=CVVFgxMFg+0.375xMFn, 

Where: 

C\VFg=Carbon  weight  fraction  of 

gasoline  portion  of  blend  per  ASTM 
D  3343  (incorporated  by  reference 
as  specified  in  §600.011-93). 

MFg=Mass  fraction  gasoline=(GxSGg)/ 
(GxSGg+MxSG„,) 

MFm=Mass  fraction  methanol=(MxSGni)/ 
(GxSGg+MxSGn,) 

Where: 

G=Volume  fraction  gasoline 

M=Volume  fraction  methanol 

SGg=Specific  gravity  of  gasoline  as 
measured  by  ASTM  D  1298 
(Incorporated  by  reference  as 
specified  in  §  600.011-93). 

SGm=Specific  gravity  of  methanol  as 
measured  by  ASTM  D  1298 
(Incorporated  by  reference  as 
specified  in  §600.011-93). 
(B)  Upon  the  approval  of  the 

Administrator,  other  procedures  to 

measure  the  carbon  weight  fraction  of 

the  fuel  blend  may  be  used  if  the 

manufacturer  can  show  that  the 


procedures  are  superior  to  or  equally  as 
accurate  as  those  specified  in  this 
paragraph  (c)(2)(ii). 

(iii)  Net  heating  value  (BTU/lb)  per 
ASTM  D  240  (Incorporated  by  reference 
as  specified  in  §  600.011-93). 

(d)  Calculate  the  city  fuel  economy 
and  highway  fuel  economy  from  the 
grams/mile  values  for  HC,  CO,  CO2,  and 
CH3OH  and  HCHO  where  applicable, 
and,  the  test  fuel's  specific  gravity, 
carbon  weight  fraction  and  net  heating 
value.  The  emission  values  (obtained  ' 
per  paragraph  (a)  or  (b)  of  this  section, 
as  applicable)  used  in  each  calculation 
of  this  section  shall  be  rounded  in 
accordance  with  §86.084-26(a)(6)(iii)  of 
this  chapter.  The  CO2  values  (obtained 
per  paragraph  (a)  or  (b)  of  this  section, 
as  applicable)  used  in  each  calculation 
of  this  section  shall  be  rounded  to  the 
nearest  gram/mile.  The  specific  gravity 
and  the  carbon  weight  fraction  (obtained 
per  paragraph  (c)  of  this  section)  shall 
be  recorded  using  three  places  to  the 
right  of  the  decimal  point.  The  net 
heating  value  (obtained  per  paragraph 
(c)  of  this  section)  shall  be  recorded  to 
the  nearest  whole  Btu/lb.  These 
numbers  shall  be  rounded  in  accordance 
with  the  "Rounding  Off  Method" 
specified  in  ASTM  E  29  (Incorporated 
by  reference  as  specified  in  §  600.01 1- 
93). 

(e)(1)  For  gasoline-fueled  automobiles, 
the  fuel  economy  in  miles  per  gallon  is 
to  be  calculated  using  the  following 
equation: 

mpg=(5174xl0-'xCVVFxSG)/ 

[((CWFxHC)+(0.429x 

CO)+(0.273xCO2)) 

x((0.6xSGxNHV)+5471)] 
Where: 

HC=Grams/mile  HC  as  obtained  in 

paragraph  (d)  of  this  section. 
CO=Grams/mile  CO  as  obtained  in 

paragraph  (d)  of  this  section. 
C02=Grams/mile  CO2  as  obtained  in 

paragraph  (d)  of  this  section. 
CWF=Carbon  weight  fraction  of  test  fuel 

as  obtained  in  paragraph  (d)  of  this 

section. 
NHV=Net  heating  value  by  mass  of  test 

fuel  as  obtained  in  paragraph  (d)  of 

this  section. 
SG=Specific  gravity  of  test  fuel  as 

obtained  in  paragraph  (d)  of  this 

section. 

(2)  Round  the  calculated  result  to  the 
nearest  0.1  miles  per  gallon. 

(f)(1)  For  diesel-fueled  automobiles, 
calculate  the  fuel  economy  in  miles  per 
gallon  of  diesel  fuel  by  dividing  2778  by 
the  sum  of  three  terms: 

(i)  0.866  multiplied  by  HC  (in  grams/ 
miles  as  obtained  in  paragraph  (d)  of 
this  section); 
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(ii)  0.429  multiplied  by  CO  (in  grams/ 
mile  as  obtained  in  paragraph  (d)  of  this 
section);  and 

(iii)  0.273  multiplied  by  GO2  (in 
grains/mile  as  obtained  in  paragraph  (d) 
of  this  section). 

(2)  Round  the  quotient  to  the  nearest 
0.1  mile  per  gallon. 

(g)  For  methanol-fueled  autoraobiles 
and  automobiles  designed  to  operate  on 
mixtures  of  gasoline  and  methanol,  the 
fuel  economy  in  miles  per  gallon  is  to 
be  calculated  using  the  following 
equation: 

mpg  =  (5174xl0'»xCWFxSG)/ 
(((CWFxHC)  +  (0.429  X  CO)  + 
(0.273  XCO2))  x  ((0.6x  SGxNHV)  + 
5471)) 

Where: 

CWF=CarboD  weight  fraction  of  the  fuel 

as  determined  in  paragraph  (c)(2)(ii) 

of  this  section. 
SG=Specific  gravity  of  the  fuel  as 

determined  in  paragraph  (c)(2](i)  of 

this  section. 
CWFe,nc=Carbon  weight  fraction  of 

exhaust  hydrocarbons=  CWF,  as 

determined  in  (c)(2)(ii)  of  tliis 

section  (for  Ml  00  fuel, 

CWF„,ic=0.866).  J, 

liC=Crams/mile  HC  as  obtained  in 

paragraph  (d)  of  this  section. 
CO=Grams/mile  CO  as  obtained  in 

paragraph  (d)  of  this  section. 
C02=Grains/inile  CO2  as  obtained  in 

paragraph  (d)  of  this  section. 
CHxOH=Grams/mileCHiOH  (methanol) 

as  obtained  in  paragi^ph  (d)  of  this 

section. 
JlCHO=Grams/mile  HCHO 

(formaldehyde)  as  obtained  in 

paragraph  (d)  of  this  section. 

Subpart  C— [Amended] 

16.  A  new  §  600.201-93  is  added  to 
subpart  C  to  read  as  follows: 

§  600.201-93    General  applicabHity. 

The  provisions  of  this  subpart  are 
applicable  to  1993  and  later  model  year 
gasoline-fueled,  diesel-fueled,  alcohol- 
fueled,  natural  gas-fueled,  alcohol  dual 
fuel,  and  natural  gas  dual  fuel 
automobiles. 

17.  A  new  §600.206-93  is  added  to 
subpart  C  to  read  as  follows: 

§600.206-93    Calculation  and  us*  of  fuel 
economy  values  for  gasoiine-fueled,  diesel- 
fueled,  electric,  alcohd-fueled,  natural  gas- 
fueied,  alcohol  dual  fuel,  ar>d  natural  gas 
dual  fuel  vehicle  conffgurattons. 

(a)  Fuel  economy  values  determined 
for  each  vehicle,  and  as  approved  in 
§  600.008  (b)  or  (f),  are  used  to 
detenulne  city,  highway,  and  combined 
fuel  economy  values  for  each  vehicle 
txinfiguration  (as  determined  by  the 


Administrator)  for  which  data  are 
available. 

(1)  If  only  one  set  of  dty  and  highway 
fuel  economy  values  is  accepted  for  a 
vehicle  configuration,  these  values, 
rounded  to  the  nearest  tenth  of  a  mile 
per  gallon,  comprise  the  dty  and 
highway  fuel  economy  values  for  that 
configuration. 

(2)  If  more  than  one  dty  or  highway 
fuel  economy  value  is  accepted  for  a 
vehicle  configuration: 

(i)  All  data  shall  be  grouped  according 
to  the  subconfiguration  for  which  the 
data  were  generated  using  sales 
projections  supplied  in  accordance  with 
§  600.207(a)(3). 

(ii)  Within  each  group  of  data,  all 
values  are  harmonically  averaged  and 
roimded  to  the  nearest  0.0001  of  a  mile 
per  gallon  in  order  to  determine  city  and 
highway  fuel  economy  values  for  each 
subconfiguration  at  which  the  vehicle 
configuration  was  tested. 

(iii)  All  city  fuel  economy  values  and 
all  highway  fuel  economy  values 
calculated  in  paragraph  (a)(2)(ii)  of  this 
section  are  (separately  for  city  and 
highway)  averaged  in  proportion  to  the 
sales  fraction  (rounded  to  the  nearest 
0.0001)  within  the  vehicle  configuration 
(as  provided  to  the  Administrator  by  the 
manufacturer)  of  vehicles  of  each  tested 
subconfiguration.  The  resultant  values, 
rounded  to  the  nearest  0.0001  mile  per 
gallon,  are  llie  city  and  highway  fiiel 
economy  values  for  the  vehicle 
configuration. 

(3)  The  combined  fuel  economy  value 
for  a  vehicle  configuration  is  calculated 
by  harmonically  averaging  the  dty  and 
highway  fuel  economy  values,  as 
determined  in  §  600.206(a)  (1 )  or  (2), 
weighted  0.55  and  0.45  respectively, 
and  rounded  to  tlie  nearest  0.0001  mile 
per  gallon.  A  sample  of  this  calculation 
appears  in  Appendix  II  to  this  part. 

(4)  For  alcohol  dual  fuel  automobiles 
and  natural  gas  dual  fuel  automobiles 
the  procedures  of  paragraphs  (a)  (1) 
through  (3)  of  this  section  shall  be  used 
to  calculate  two  separate  sets  of  city, 
highway,  and  combined  fuel  economy 
values  for  each  configuration. 

(i)  Calculate  the  dty,  highway,  and 
combined  fiiel  economy  values  from  the 
tests  performed  using  gasoline  or  diesel 
test  fuel. 

(ii)  Calculate  the  dty,  highway,  and 
combined  fuel  economy  values  from  the 
tests  performed  using  alcohol  or  natural 
gas  test  fuel. 

(b)  If  only  one  equivalent  petroleum- 
based  fuel  economy  value  exists  for  an 
electric  configuration,  that  value, 
roimded  to  the  nearest  tenth  of  a  mile 
per  gallon,  will  compose  the  petroleum- 
based  fuel  economy  for  that 
configuration. 


(c)  If  more  than  one  equivalent 
petroleum-based  fuel  econnmy  valw? 
t'xists  for  an  electric  vehicle 
configuration,  all  values  for  that  vehicle 
configuration  are  harmonically  averaged 
and  rounded  to  the  nearest  0.0001  mile 
per  gallon  for  that  configuration. 

18.  A  n-^w  §600.207-93  is  added  to 
subpart  C  to  rpad  as  follows: 

§600.207-93    CatcuMton  of  fuel  economy 
values  lor  a  model  type. 

(a)  Fuel  ef  onomy  values  for  a  base 
level  are  calculated  from  vehicle 
configuration  fuel  economy  values  as 
determined  in  §  600.206(a)  for  low- 
altitude  tests. 

(1 )  If  the  Administrator  determines 
that  automobiles  intended  for  sale  in  the 
State  of  California  are  likely  to  exhibit 
.significant  differences  in  fuel  economy 
from  those  intended  for  sale  in  other 
states,  he  wiU  calculate  fiiel  economy 
values  for  each  base  level  for  vehicles 
intended  for  sale  in  California  and  for 
each  base  level  for  vehicles  intended  for 
sale  in  the  rest  of  the  states. 

(2)  In  order  to  highlight  tlie  fuel 
elTiciency  of  certain  designs  otherwise 
included  within  a  model  type,  a 
manufacturer  may  wish  to  subdivide  a 
model  type  into  one  or  more  additional 
model  types.  This  is  accomplished  by 
separating  subconfigurations  from  an 
existing  base  level  and  pladng  them 
into  a  new  base  level.  The  new  base 
level  is  identical  to  the  existing  base 
level  except  that  it  shall  be  considered, 
for  the  piuposes  of  this  paragraph,  as 
containing  a  new  basic  engine.  The 
manufacturer  will  be  permitted  to 
designate  such  new  basic  engines  and 
base  level(s)  if: 

(i)  Each  additional  model  type 
resulting  from  division  of  another  model 
type  has  a  unique  car  Une  name  and  that 
name  appears  on  the  label  and  on  the 
vehicle  bearing  that  label; 

(ii)  The  subconfigurations  included  in 
the  new  base  levels  are  not  included  in 
any  other  base  level  which  differs  only 
by  basic  engine  (i.e.,  they  are  not 
included  in  the  calculation  of  the 
original  base  level  fuel  economy  values); 
and 

(iii)  All  subconfigurations  within  the 
new  base  level  are  represented  by  test 
data  in  accordance  with  §  600.01 0(c)(ii). 

(3)  The  manufactiirer  shall  supply 
total  model  year  sales  projecdons  for 
each  car  line/vehicle  subconfiguration 
combination. 

(i)  Sales  projections  must  be  supplied 
separately  for  each  car  line-vehicle 
subconfiguration  intended  for  sale  in 
California  and  each  car  line/vehide 
subconfiguration  intended  for  sale  in 
the  rest  of  the  states  if  required  by  the 
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the  city,  highway,  and 
conomy  values  from  the 
using  alcohol  or  natural 


model  type,  as 

he  Administrator,  a  city, 
c  )mbined  fuel  economy 
ciliated  by  using  the 
ind  fuel  economy  values 
el  within  the  model 


inistrator  determines 
intended  for  sale  in  the 
are  likely  to  exhibit 


significant  differences  in  fuel  economy 
from  those  intended  for  sale  in  other 
states,  he  will  calculate  fuel  economy 
values  for  each  model  type  for  vehicles 
intended  for  sale  in  California  and  for 
each  model  type  for  vehicles  intended 
for  sale  in  the  rest  of  the  states. 

(2)  The  sales  fraction  for  each  base 
level  is  calculated  by  dividing  the 
projected  sales  of  the  base  level  within 
the  model  type  by  the  projected  sales  of 
the  model  type  and  rounding  the 
quotient  to  the  nearest  0.0001. 

(3)  The  city  fuel  economy  values  of 
the  model  type  (calculated  to  the  nearest 
0.0001  mpg)  are  determined  by  dividing 
one  by  a  sum  of  terms,  each  of  which 
corresponds  to  a  base  level  and  which 

is  a  fraction  determined  by  dividing: 
(i)  The  sales  fraction  of  a  base  level; 

by 

(ii)  The  city  fuel  economy  value  for 

the  respective  base  level. 

(4)  The  procedure  specified  in 
paragraph  (b)(3)  of  this  section  is 
repeated  in  an  analogous  manner  to 
determine  the  highway  and  combined 
fuel  economy  values  for  the  model  type. 

(5)  For  alcohol  dual  fuel  automobiles 
emd  natural  gas  dual  fuel  automobiles 
the  procedures  of  paragraphs  (b)(1) 
through  (4)  of  this  section  shall  be  used 
to  calculate  two  separate  sets  of  city, 
highway,  and  combined  fuel  economy 
values  for  each  model  type. 

(i)  Calculate  the  city,  highway,  and 
combined  fuel  economy  values  from  the 
tests  performed  using  gasoline  or  diesel 
test  fuel. 

(ii)  Calculate  the  city,  highway,  and 
combined  fuel  economy  values  from  the 
tests  performed  using  alcohol  or  natural 
gas  test  fuel. 

19.  A  new  §600.209-95  is  added  to 
subpart  C  to  read  as  follows: 

§  600.209-95    Calculation  of  fuel  economy 
values  for  labeling. 

(a)  For  the  purposes  of  calculating  the 
city  model  type  fuel  economy  value  for 
labeling  the  manufacturer  shall: 

(l)(i)  For  general  labels  for  gasoline- 
fueled,  diesel-fueled,  alcohol-fueled, 
and  natural  gas-fueled  automobiles 
multiply  the  city  model  type  fuel 
economy  value  determined  in  §  600.207 
(b),  by  0.90.  rounding  the  product  to  the 
nearest  whole  mpg;  or 

(ii)  For  general  labels  for  alcohol  dual 
fuel  and  natural  gas  dual  fuel 
automobiles: 

(A)  Multiply  the  city  model  type  fuel 
economy  calculated  from  the  tests 
performed  using  gasoline  or  diesel  test 
fuel  as  determined  in  §  600.207  (b)(5)(i) 
by  0.90,  rounding  the  product  to  the 
nearest  whole  mpg;  and 

(B)  Multiply  the  city  model  type  fuel 
economy  calculated  from  the  tests 


performed  using  alcohol  or  natural  gas 
test  fuel  as  determined  in  §600.207 
(b)(5)(ii)  by  0.90,  rounding  the  product 
to  the  nearest  whole  mpg;  or 

(2)(i)  For  specific  labels  for  gasoline- 
fueled,  diesel-fueled,  alcohol-fueled, 
and  natural  gas-fueled  automobiles, 
multiply  the  city  model  type  fuel 
economy  value  determined  in  §  600.206 
(a)(2)(iii),  by  0.90,  rounding  the  product 
to  the  nearest  whole  mpg;  or 

(ii)  For  specific  labels  for  alcohol  dual 
fuel  and  natural  gas  dual  fuel 
automobiles: 

(A)  Multiply  the  city  model  type  fuel 
economy  calculated  ft-om  the  tests 
performed  using  gasoline  or  diesel  test 
fuel  as  determined  in  §  600.206 
(a)(2)(iii)  and  (4)(i)  by  0.90,  rounding  the 
product  to  the  nearest  whole  mpg;  and 

(B)  Multiply  the  city  model  type  fuel 
economy  calculated  from  the  tests 
performed  using  alcohol  or  natural  gas 
test  fuel  as  determined  in  §  600.206 
(a)(2)(iii)  and  (4)(ii)  by  0.90,  rounding 
the  product  to  the  nearest  whole  mpg. 

(b)  For  the  purposes  of  calculating  the 
highway  model  type  fuel  economy  value 
for  labeling  the  manufacturer  shall: 

(l)(i)  For  general  labels  for  gasoline- 
fueled,  diesel-fueled,  alcohol-fueled, 
and  natural  gas-fueled  automobiles, 
multiply  the  highway  model  type  fuel 
economy  value  determined  in  §600.207 
(b),  by  0.78,  rounding  the  product  to  the 
nearest  whole  mpg;  or 

(ii)  For  general  labels  for  alcohol  dual 
fuel  and  natural  gas  dual  fuel 
automobiles: 

(A)  Multiply  the  highway  model  type 
fuel  economy  calculated  fi-om  the  tests 
performed  using  gasoline  or  diesel  test 
fuel  as  determined  in  §  600.207  (b)(5)(i) 
by  0.78,  rounding  the  product  to  the 
nearest  whole  mpg;  and 

(B)  Multiply  the  highway  model  type 
fuel  economy  calculated  from  tlie  tests 
performed  using  alcohol  or  natural  gas 
test  fuel  as  determined  in  §  600.207 
(b)(5)(ii)  by  0.78,  rounding  the  product 
to  the  nearest  whole  mpg;  or 

(2)(i)  For  specific  labels  for  gasoline- 
fueled,  diesel-fueled,  alcohol-fueled, 
and  natural  gas-fueled  automobiles, 
multiply  the  highway  model  type  fuel 
economy  value  determined  in  §600.206 
(a)(iii),  by  0.78,  rounding  the  product  to 
the  nearest  whole  mpg;  or 

(ii)  For  specific  labels  for  alcohol  dual 
fuel  and  natural  gas  dual  fuel 
automobiles: 

(A)  Multiply  the  highway  model  type 
fuel  economy  calculated  from  the  tests 
performed  using  gasoline  or  diesel  test 
fuel  as  determined  in  §600.206 
(a)(2)(iii).and  (4)(i)  by  0.78,  rounding  the 
product  to  the  nearest  whole  mpg;  and 

(B)  Multiply  the  highway  model  type 
fuel  economy  calculated  from  the  tests 
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performed  using  alcohol  or  natural  gas 
test  fuel  as  determined  in  §600.206 
(a)(2)(iii)  and  (4)(ii)  by  0.78,  rounding 
the  product  to  the  nearest  whole  mpg. 

(cj  If  the  resulting  city  value 
determined  in  paragraph  (a)  of  this 
section  exceeds  the  resulting  highway 
value  determined  in  paragraph  (b)  of 
this  section,  the  city  value  will  be  set 
equal  to  the  highway  value. 

(d)  For  the  purposes  of  calculating  the 
combined  fuel  economy  for  a  model 
type,  to  be  used  in  determining  annual 
fuel  costs  under  §  600.307,  the 
manufacturer  shall  (except  as  provided 
for  in  paragraph  (d)(2)  of  this  section): 

(l)(i)  For  gasoline-fueled,  diesel- 
fueled,  alcohol-fueled,  and  natural  gas- 
fueled  automobiles,  harmonically 
average  the  unrounded  city  and 
highway  values,  determined  in 
paragraphs  (a)(l)(i)  and  (b)(l)(i),  or 
(a)(2)(i)  and  (b)(2)(i)  of  this  section 
weighted  0.55  and  0.45  respectively, 
and  round  to  the  nearest  whole  mpg. 
(An  example  of  this  calculation 
procedure  appears  in  Appendix  II  of 
this  part);  or 

(iij  For  alcohol  dual  fuel  and  natural 
gas  dual  fuel  automobiles,  harmonically 
average  the  unrounded  city  and 
highway  values  from  the  tests 
performed  using  gasoline  or  diesel  test 
fuel  as  determined  in  paragraphs 
(a)(l)(ii)(A)and(b)(l)(ii)(A),or 
(a)(2)(ii)(A)  and  (b)(2)(ii)(A)  of  this 
section. 

(2)  If  the  resulting  city  value 
determined  in  paragraph  (a)  of  this 
section  exceeds  the  resulting  highway 
value  determined  in  paragraph  (b)  of 
this  section,  the  combined  fuel  economy 
will  be  set  equal  to  the  highway  value, 
rounded  to  the  nearest  whole  mpg. 

Subpart  D— [Amended] 

20.  A  new  §  600.301-95  is  added  to 
subpart  D  to  read  as  follows: 

§600.301-95    General  applicability. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  1995  and  later  model  year 
gasoline-fueled,  diesel-fueled,  alcohol- 
fueled,  natural  gas-fueled,  alcohol  dual 
fuel,  and  natural  gas  dual  fuel 
automobiles. 

(b)(1)  Manufacturers  that  produce 
only  electric  vehicles  are  exempt  from 
the  requirement  of  this  subpart,  except 
with  regard  to  the  requirements  in  those 
sections  pertaining  specifically  to 
electric  vehicles. 

(2)  Manufacturers  with  worldwide 
production  (excluding  electric  vehicle 
production)  of  less  than  10,000  gasoline- 
fueled  and/or  diesel  powered  passenger 
automobiles  and  light  trucks  may 
optionally  comply  with  the  electric 
vehicle  requirements  in  this  subpart. 


21.  A  new  §600.307-95  is  added  to 
subpart  D  to  read  as  follows: 

§  600. 307-95    Fuel  economy  label  format 
requirements. 

(a)(1)  Fuel  economy  labels  must  be: 

(i)  Rectangular  in  shape  with  a 
minimum  height  of  4.5  inches  (114  mm) 
and  a  minimum  length  of  7.0  inches 
(178  mm)  as  depicted  in  Appendix  VIII 
of  this  part. 

(ii)  Printed  in  a  color  which  contrasts 
with  the  paper  color. 

(iii)  The  label  shall  have  a  contrasting 
border  at  least  0.25  inches  (6.4  mm) 
wide. 

(2)  The  top  50  percent  of  the  total  fuel 
economy  label  area  shall  contain  only 
the  following  information  and  in  the 
same  format  depicted  in  the  label  format 
in  Appendix  VIII  of  this  part: 

(i)  The  titles  "CITY  MPG"  and 
"HIGHWAY  MPG",  centered  over  the 
applicable  fuel  economy  estimates,  in 
bold  caps  10  points  in  size. 

(ii)(A)  For  gasoline-fueled,  diesel- 
fueled,  alcohol-fueled,  and  natural  gas- 
fueled  automobiles,  the  city  and 
highway  fuel  economy  estimates 
calculated  in  accordance  with  §600.209 
(a)  and  (b). 

(B)  For  alcohol  dual  fuel  automobiles 
and  natural  gas  dual  fuel  automobiles, 
the  city  and  highway  fuel  economy 
estimates  for  operation  on  gasoline  or 
diesel  fuel  as  calculated  in  §600.209 
(a)(l)(ii)(A)  or  (2)(ii)(A)  and  §600.209 
(b)(l)(ii)(A)  or  (2)(ii)(A). 

(iii)  The  fuel  pump  logo. 

(iv)  The  phrase  "Compare  this 
[vehicle/truck]  to  others  in  the  FREE 
■FUEL  ECONOMY  GUIDE  available  at 
the  dealer,"  shall  be  "dropped-out"  of 
the  top  border  as  depicted  in  the  sample 
label  format  in  Appendix  VlII  of  this 
part.  The  phase  shall  be  in  lower  case 
in  a  medium  condensed  tvpe  except  for 
the  words  "FREE  FUEL  ECONOMY 
GUIDE"  which  shall  be  capitalized  in  a 
bold  condensed  type  and  no  smaller 
than  12  points  in  size. 

(v)(A)  For  alcohol-fueled  aufomobilns, 
the  title  "(insert  appropriate  fuel 
(example  "METHANOL  "(M85))")".  The 
title  shall  be  positioned  above  the  fuel 
pump  logo  and  shall  be  in  upper  case 
in  a  bold  condensed  type  and  no  smaller 
than  12  points  in  size. 

(B)  For  natural  gas-fueled 
automobiles,  the  title  "NATURAL 
GAS*".  The  title  shall  be  positioned 
above  the  fuel  pump  logo  and  shall  be 
in  uppercase  in  a  bold  condensed  type 
and  no  smaller  than  12  points  in  size. 

(C)  For  alcohol  dual  fuel  automobiles 
and  natural  gas  dual  fuel  automobiles, 
the  title  "DUAL  FUEL*".  The  title  shall 
be  positioned  above  the  fuel  pump  logo 
and  shall  be  in  upper  case  in  a  bold 


condensed  type  and  no  smaller  than  12 
points  in  size. 

(vi)(A)  For  alcohol-fueled 
automobiles,  the  title  "(insert 
appropriate  fuel  (example  "M85'))' 
centered  above  the  title  "CITY  MPG" 
and  above  the  title  "HIGHWAY  MPG" 
in  bold  caps  10  points  in  size. 

(B)  For  natural  gas- fueled  automobile, 
the  title  "GASOLINE  EQUIVALENT" 
centered  above  the  title  "CITY  MPG" 
and  above  the  title  "HIGHWAY  MPG" 
in  bold  caps  10  points  in  size. 

(C)  For  alcohol  dual  fuel  automobiles 
and  natural  gas  dual  fuel  automobiles, 
the  title  "GASOLINE"  centered  above 
the  title  "CITY  MPG"  and  above  the  tille 
"HIGHWAY  MPG"  in  bold  caps  10 
points  in  size. 

(3)  The  bottom  50  percent  of  the  label 
shall  contain  the  following  information: 

(i)  The  (vehicle/truck)  description,  as 
described  in  paragraph  (c)  or  (d)  of  this 
section,  when  applicable. 

(ii)(A)  A  statement:  "Actual  mileage 
will  vary  with  options,  driving 
conditions,  driving  habits  and 
(vehicle's/truck's)  condition.  Results 
reported  to  EPA  indicate  that  the 
majority  of  [vehicles/trucks]  with  these 

estimates  will  achieve  between 

and mpg  in  the  city,  and  betwcMMi 

and mpg  on  the 

highway." 

(B)  The  range  values  for  this  statcmt^nt 
are  to. be  calculated  in  accordance  with 
the  following: 

[1]  The  lower  range  values  shall  be 
determined  by  multiplying  the  city  and 
highway  estimates  by  0.85,  then 
rounding  to  the  next  lower  integer 
value. 

(2)  The  upper  range  values  shall  In? 
determined  by  multiplying  the  city  and 
highway  estimates  by  1.15  and  rouiwlmH 
to  the  next  higher  integer  value. 

(iii)(A)  A  statement:  "For  comparison 
shopping,  all  [vehicles/trucks]  classifir-d 
as  [insert  category'  as  determined  in 
§600.315]  have  been  issued  mileage 

ratings  ranging  from to 

mpg  city  and to mpg 

highway."  (The  range  values  are  thosn 
determined  in  accordance  with 
§600.311);  or.  when  applicable. 

(B)  A  statement:  "A  range  of  fuel 
economy  values  for  other  [vehicles/ 
trucks)  classified  as  [insert  categorv  as 
determined  in  §  600.315]  is  not  available 
at  this  time."  or  by  the  statement:  "Not 
available." 

(iv)(A)  The  statement:  "Estimated 
Annual  Fuel  Cost:"  followed  by  the 
appropriate  value  calculated  in 
accordance  with  paragraph  (g)  or  (h)  of 
this  section.  The  estimated  annual  fni;l 
cost  value  for  alcohol  dual  fuel 
automobiles  and  natural  gas  dual  fuel 
vehicles  to  appear  on  the  fuel  econoiii\ 


39658     Feddral  Register  /  Vof.  59.  No.  148  f  Wednesday.  August  3,  1994  /Rules  and  Regulations 


label  shall  be  that  calculated  based  on 
operating  the  v«  hide  on  gasoline  or 
diesel  hiel  as  d<termined  in  §  60G. 307(g) 
and  (h).  At  the  i  nanufacturers  option, 
the  label  may  al  so  contain  the  esttniated 
annual  fuel  cosi  value  based  on 
operating  the  v<  hide  on  the  alternative 
fuel. 

(B)  At  the  ma  lufacturers  option,  it 
may  include  th<  fuel  cost  and  the 
annual  mileage  Interval  used  to 
detennine  the  annual  fuel  cost. 

(v)  For  the  19^6  model  year  only,  the 
statement:  "Under  EPA's  previous  fuel 
economy  program,  used  prior  to  the 
1985  model  year,  this  (vehicle/truckl 
would  have  rectived  a  single  estimate  of 
[insert  unadjusted  city  value  rounded  to 
the  nearest  whole  mpg.  as  determined  in 
§  600.207(b)I  m| 

(vi)(A)  The  C<  s  Guzzler  statement, 
when  applicabli » (see  paragraph  (f)  of 
this  section),  mi  ist  be  centered  on  a 
separate  line  between  the  bottom  border 
and  the  Estimat^  i\nnual  Fuel  Cost 
statements.  Theuwords  "Gas  Guzzler" 
shall  be  highligl  ited. 

(B)  The  type  s  tze  shall  be  at  least  as 
large  as  the  Largdst  type  size  in  the 
bottom  50  perce  at  of  the  label. 

(vii)(A)  For  al  :ohol-fueled,  and 
natural  gas-fueh  d  aut(xnobiIes,  the 
statement:  ""Th  is  vehicle  operates  on 
(insert  appropriite  fuel(s)|  only."  shall 
appear  above  Ih^  bottom  border.  The 
phrase  shall  be  n  lower  case  in  a 
medium  conder  sed  type  except  for  the 
fuels  listed  whii  h  shall  be  capitalized  in 
a  bold  condense  d  type  no  smaller  than 
12  points  insizi. 

(B)  For  natural  gas-fueled 
automobiles,  th«  statements:  "All  fuel 
economy  values  on  this  label  pertain  to 
gasoline  equivafeot  fuel  economy.  To 
convert  these  vaues  into  units  of  miles 
per  too  cubic  fe  rt  of  natural  gas. 
multiply  by  0.8:  3."  At  the 
manufacturers  o  ition.  the  statement  "To 
convert  these  va  :ues  into  units  of  miles 
per  100  cubic  fe  it  of  natural  gas. 
muhiply  by  O.S;  3."  may  be  replaced  by 
the  statement  "'  he  fuel  economy  in 
units  of  miles  p<  r  (insert  units  used  in 
retail)  is  estimal  sd  to  be  (insert  city  fuel 
economy  value)  in  the  city,  and  (insert 
highway  fuel  ec  )nomy  value)  on  the 
highway. 

(C|  For  alcohc  i  dual  fuel  automobiles 
and  natiual  gas  iual  hiel  automobiles, 
the  statement:  "  fhis  vehicle  operates  on 
(insert  gasoline  or  diesel  as  appropriate] 
and  (insert  other  fuel(s)  as 
appropriate!."  sjiall  appear  above  the 
bottom  border.  The  phrase  shall  be  in 
lower  case  in  a  |»edium  condensed  type 
except  for  the  wbrds  "gasoline"  or 
"diesel"  (as  appropriate)  and  the  other 
fuels  Hsted.  wbft:h  stiatl  be  capitalized 


in  a  bold  condensed  type  no  smaller 
than  12  points  in  size. 

(viii)  For  alcohol  dual  fuel 
automobiles  and  natural  gas  dual  fuel 
automobiles,  the  statement:  "All  fuel 
economy  values  on  this  label  pertain  to 
(insert  gasoline  or  diesel  as  appropriate] 
fuel  usage,  (insert  other  fuel(s)  as 
appropriate]  fuel(s)  usage  will  yield 
different  values.  See  the  FREE  FUEL 
ECONOMY  GUIDE  for  information  on 
(insert  other  fuel(s)l  ."At  the 
manufacturers  option,  the  above 
statements  may  be  replaced  by  the 
statement  "The  fuel  economy  while 
using  [insert  appropriate  fuel  (example 
"M85)i  is  estimated  to  be  [insert  city 
fuel  economy  value  and  appropriate 
units]  in  the  city  and  [insert  highway 
fuel  economy  value  and  appropriate 
units!  on  the  highway.  See  the  FREE 
FUEL  ECONOMY  GUIDE  for  other 
information  on  [insert  appropriate  fuel]. 

(4)  The  maximum  type  size  for  the 
statements  located  in  the  lower  50 
percent  of  the  label  shall  not  exceed  10 
points  in  size,  except  as  provided  fo;  in 
paragraphs  (a)(3Kvii)(A)  and  (B)  of  this 
section. 

(b)(1)  The  city  mpg  number  shall  be 
displayed  on  the  left  and  the  highway 
mpg  number  displayed  on  the  right. 

(2)(i)  Except  for  the  digit  "one."  each 
mpg  digit  shall  measure  at  least  0.35 
inches  by  0.6  inches  (9xl5mm)  in  width 
and  height  respectively. 

(ii)  The  digit  "one,"  shall  measure  at 
least  0.2  inches  by  0.6  inches  (5xl5mm) 
in  width  and  height  respectively. 

(3)  The  strike  width  of  each  mpg  digit 
shall  be  at  least  0.075  inches  (1.9mm), 

(4)(i)  MPG  digits  not  printed  as  a 
single  character  shall  be  made  of  a 
matrix  of  smaller  characters.  This  matrix 
shall  be  at  least  four  characters  wide  by 
five  characters  high  (with  the  exception 
of  three  characters  wide  for  the 
numerical  character  denoting  "one".) 

(ii)  The  small  characters  shall  be 
made  of  successive  overstrikes  to  form 
a  reasonably  dark  and  continuous  line 
that  approximates  a  single  large 
character. 

(SUiJ  If  manufacturer  chooses  to 
enlarge  the  label  from  that  depicted  in 
Appendix  Vin  of  this  part,  the  logo  and 
the  fuel  economy  label  values,  including 
the  titles  "CITY  MPG"  and  "HIGHWAY 
MPG."  must  be  increased  in  the  same 
proportion. 

(ii)  The  area  bounded  by  the  bottom 
of  the  fuel  pump  logo  to  the  top  of  the 
border  must  continue  to  represent  at 
least  50  percent  of  the  available  label 
area. 

(c)  The  vehicle  description  on  general 
labels  will  be  as  follows: 

(l>Mo<ietyear 

(2)  Vehtcte  car  tine: 


(3)  Engine  displacement,  in  cubic 
inches,  cubic  centimeters,  or  titers 
whichever  is  consistent  with  the 
customary  description  of  that  engine; 

(4)  Number  of  engine  cylinders  or 
rotors; 

(5)  Additional  engine  description,  if 
necessary  to  distinguish  otherwise 
identical  model  types,  as  approved  by 
the  Administrator; 

(6)  Fuel  metering  system,  including 
number  of  carburetor  barrels,  if 
applicable; 

(7)  Transmission  class; 

(8)  Catalyst  usage,  if  necessary  to 
distinguish  otherwise  identical  model 
types;  and 

(9j  California  emission  control  system 
usage,  if  applicable  and  if  the 
Administrator  determines  that 
automobiles  intended  for  sale  in  the 
State  of  California  are  likely  to  exhibit- 
significant  differences  in  fuel  economy 
from  those  intended  for  s«Je  in  other 
states. 

(d)  The  vehicle  description  on 
specific  labels  will  be  as  follows: 

(1)  The  descriptions  of  paragraph  (c) 
of  this  section; 

(2)  Inertia  weight  class; 
(3)-Axle  ratio;  and 

(4)  Other  engine  or  vehicle 
parameters,  if  approved  by  the 
Administrator. 

(e)  Where  the  fuel  economy  label  is 
incorporated  with  the  pricing 
information  slicker,  the  applicable 
vehicle  description,  as  set  forth  in 
paragraph  (c)  or  (d)  of  this  section,  does 
not  have"  to  be  repeated  if  the 
information  is  readily  found  on  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  label. 

(f)(1)  For  fuel  economy  lahels  of 
passenger  automobile  model  types 
requiring  a  tax  statement  under 
§600.513.  the  phrase  "•   •   *  Gas 
Guzzler  Tax":  $ •   •   ••. 

(2)  The  tax  value  required  by  this 
paragraph  shall  be  based  on  the 
combined  fuel  economy  value  for  the 
model  type  calculated  in  accordance 
with  §  600.207  and  rounded  to  the 
nearest  0.1  mpg.  Adjustments  in 
accordance  with  §  600.209  will  notbe 
used  to  determine  the  tax  liability. 

(g)  General  labels.  The  annual  fuel 
cost  estimate  for  operating  an 
automobile  included  in  a  model  type 
shall  be  computed  by  using  values  Jbr 
the  fuel  cost  per  volume  (gallon  for 
liquid  fuels,  cubic  foot  for  gaseous  fuels) 
and  average  annual  milea^^ 
predetermined  by  the  Administratoc 
and  the  fuel  economy  determined  in 
§600.209(dl, 

(1)  The  annual  fuel  cost  estimate  for 
a  model  type  is  computed  by 
multiplyingr 
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(i)  Fuel  cost  per  gallon  (natural  gas 
must  be  expressed  in  units  of  cost  per 
equivalent  gallon,  where  100  SCF  = 
0.823  equivalent  gallons)  expressed  in 
dollars  to  the  nearest  0.05  dollar;  by 

(ii)  Average  annual  mileage, 
expressed  in  miles  per  year  to  the 
nearest  1 ,000  miles  per  year;  by 

(iii)  The  average,  rounded  to  the 
nearest  0.0001  gallons  per  mile  (natural 
gas  must  be  expressed  in  units  of 
gallons  equivalent  per  mile  where  100 
SCF=0.823  equivalent  gallons)  of  the 
fuel  economy  value-determined  in 
§  600.209(d)  for  a  model  type. 

(2)  The  product  computed  in 
paragraph  (g)(1)  of  this  section  and 
■   rounded  to  the  nearest  dollar  per  year 
will  comprise  the  annual  fuel  cost 
estimate  that  appears  on  general  labels 
for  the  model  type. 

(h)  Specific  labels.  The  annual  fuel 
cost  estimate  for  operating  an 
automobile  included  in  a  vehicle 
config\]ration  vyill  be  computed  by  using 
the  values  for  the  fuel  cost  per  volume 
(gallon  for  liquid  fuels,  cubic  feet  for 
gaseous  fuels)  and  average  mileage  and 
the  fuel  economy  determined  in     - 
paragraph  (h)(l)(iii)  of  this  section. 

(1)  The  annual  fuel  cost  estimate  for 
vehicle  configuration  isxomputed  by 
multipU'ing: 

(i)  Fuel  cost  per  gallon  (natural  gas. 
must  be  expressed  in  units  of  cost  per 
equivalent  gallon,  where  100  SCF=0.823 
equivalent  gallons)  expressed  in  dollars 
tQ  the  nearest  i). 05  dollar;  by 

(ii)  Average  annual  mileage-, 
expressed  in  miles  per  year  to  the 
nearest  1,000  miles  per  year;  by 

(lit)  The  inverse,  rounded  to  the 
nearest  0.0001  gallons  per  mile  (natural 
gas  must  be  expressed  in  units  of  gallon 
equivalent  per  mile,  where  100 
SCF=0.823  equivalent  gallons)  of  the 
fuel  economy  value  determined  in 
§600.206(a)(2)(iii)  for  a  vehicle 
configuration  (city  and  highway  values 
will  be  adjusted  by  the  factors  in 
t;  600.209(a)  and  (b)  and  combined 
according  to  §  600.209(d)  before  the 
Calculation), 

(2)  The  product  computed  in 
paragraph  (h)(1)  of  this  section  and 
rounded  to  the  nearest  dollar  per  year 
will  comprise  the  annual  fuel' cost 
estimate  that  appears  on  specific  labels 
for  that  vehicle  configuration. 

Subpart  F— [Amended] 

22.  A  new  §  600.501-93  is  added  to 
subpart  F  to  read  as  follows: 

§600.501-93    General  applicability. 

(a)  The  provisions  of  this  subpart  are 
appUcable  to  1993  and  later  model  year 
gasoline-fueled,  diesel-fueled.  alcohol- 


fueled,  natural  gas-fueled,  alcohol  dual 
fuel  and  natural  gas  dual  fuel 
automobiles. 

(b)(1)  Manufacturers  that  produce 
only  electric  vehicles  are  exempt  from 
the  requirement  of  this  subpart,  except 
with  regard  to  the  requirements  in  those 
sections  pertaining  specifically  to 
electric  vehicles. 

(2)  Manufacturers  with  worldwide 
production  (excluding  electric  vehicle 
production)  of  less  than  10,000  gasoline- 
fueled  and/or  diesel  powered  passenger 
automobiles  andhght  trucks  may 
optionally  comply  with  the  electric 
vehicle  requirements  in  this  subpart. 

23.  A  new  §  600.510-93  is  added  to 
subpart  F  to  read  as  follows: 

§  600.510-93    Calculation  of  average  fuel 
economy. 

(a)  Average  fuel  economy  will  be 
calculated  to  the  nearest  0.1  mpg  for  the 
classes  of  automobiles  identified  in  this 
section,  and  the  results  of  such 
calculations  will  be  reported  to  the 
Secretary  of  Transportation  for  use  in  . 
determining  compliance  with  the 
applicable  fuel  economy  standards. 

(1)  An  average  fuel  economy 
calculation  will  be  made  for  the 
category  of  passenger  automobiles  that 
is  domestically  manufactured  as  defined 
in  §  600.511(d)(1). 

(2)  An  average  fuel  economy 
calculation  will  be  made  for  the 
tfategory  of  passenger  automobiles  that 
is  not  domestically  manufactured  as 
defined  in  §600.51 1(d)(2). 

(3)  An  average  fuel  economy 
calculation  will  be  made  for  the 
category  of  light  trucks  that  is 
domestically  manufactured  as  defined 
in  §  600.511(e)(1). 

(4)  An  average  fuel  economy 
calculation  will  be  made  for  the 
category  of  light  trucks  that  is  not 
domestically  manufactured  as  defined 
in  §600.51 1(e)(2). 

(b)  For  the  purpose  of  cidcuiniing 
average  fuel  economy  under  paragraph 
(c),  of  this  section: 

(1)  All  fuel  economy  data  submitted 
in  accordance  with  §  600.006(e)  or 

§  600.502(c)  shall  be  used. 

(2)  The  combined  city/highway  fuel 
economy  will  be  calculated  for  each 
model  type  in  accordance  with 

§  600.207  of  this  section  except  that: 

(i)  Separate  fuel  economy  values  will 
be  calculated  for  model  types  and  base 
levels  associated  with  car  fines  that  are: 

(A)  Domestically  produced;  and 

(B)  Nondomestically  produced  and 
imjported; 

(li)  Total  model  year  production  data, 
as  required  by  this  subpart,  will  be  used 
instead  of  sales  projections; 

(iii)  The  fuel  economy  value  of  diesel- 
powered  model  types  will  be  multiplied 


by  the  factor  1 .0  to  correct  gallon;;  of 
diesel  fuel  to  equivalent  gallons  of 
gasoline; 

(iv)  The  fuel  economy  value  will  be 
rounded  to  the  nearest  0.1  mpg;  and 

(v)  At  the  manufacturer's  option, 
those  vehicle  configurations  that  are 
selfcompensating  to  altitude  changes 
may  be  separated  by  sales  into  high- 
altitude  sales  categories  and  low- 
altitude  sales  categories.  These  sepcrate 
sales  categories  may  then  be  treated 
(only  for  the  purpose  of  this  section)  as 
separate  configurations  in  accordance 
with  the  procedure  of  paragraph 
§600.207(a)(4)(ii). 

(3)  The  fuel  economy  value  for  each 
vehicle  configuration  is  the  combined 
fuel  economy  calculated  according  to 
§ 600.206  except  that: 

(i)  Separate  fuel  economy  values  will 
be  calculated  for  vehicle  configurations 
associated  with  car  fines  that  are: 

(A)  Domestically  produced,  and 

(B)  Nondomestically  produced  and 
imjported; 

(li)  Total  model  year  production  c};)i,i. 
as  required  by  this  subpart  will  be  iisod 
instead  of  sales  projections;  and 

(iii)  The  fuel  economy  value  of  diesi-l- 
powered  model  types  will  be  multiplied 
by  the  factor  1.0  to  convert  gallons  of 
diesel  fuel  to  equivalent  gallons  of 
gasoline. 

(c)  Except  as  permitted  in  paragrapli 
(d)  of  this  section,  the  average  fuel 
economy  will  be  calculated  individuallv 
for  each  category  identified  in  paragraph 
(a)  of  this  section  as  follows: 

(1)  Divide  the  total  production 
volume  of  that  category  of  auto.^lohil(•s. 
by 

(2)  A  sum  of  terms,  each  of  which 
corresponds  to  a  model  type  within  lii.tl 
category  of  automobiles  and  is  a  fraction 
determined  by  dividing: 

(i)  The  number  of  automobiles  of  th.«l 
model  type  produced  by  the 
manufacturer  in  the  model  year:  by 

(ii)  For  gasoline-fueled  and  diPSfj- 
fueled  model  types,  the  fuel  erononu 
calculated  for  that  model  type  in 
accordance  with  paragraph  (b)(2)  of  this 
section;  or 

(iii)  For  alcohol-fueled  motlel  t\pt  s, 
the  fuel  economy  value  calculated  for 
that  model  type  in  accordance  with 
(b)(2)  of  this  section  divided  by  0.15  and 
rounded  to  the  nearest  0.1  mpg;  or 

(iv)  For  natural  gas-fueled  model 
types,  the  fuel  economy  value 
calculated  for  that  model  type  in 
accordance  with  (b)(2)  of  this  section 
divided  by  0.15  and  rounded  to  the 
nearest  0.1  m.pg;  or 

(v)  For  alcohol  dual  fuel  model  types, 
for  model  years  1993  through  2004,  the 
harmonic  average  of  the  following  two 
terms;  the  result  rounded  to  the  nearest 
0.1  mpg: 
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(A)  The  combined  model  type  &iel 
economy  value  for  operation  on  gasoline 
or  diesel  fuel  as  determined  in 
§600.207(b)(5j(i);and 

(B)  The  connined  model  type  fuel 
economy  valui  t  for  operation  on  alcohol 
fuel  as  determ  ned  in  §  600.207(b)(5){ii) 
divided  by  0.15  provided  the 
requirements  < if  §  600.3 10  (g)  £ire  met;  or 

(vi)  For  natu  ral  gas  dual  biel  model 
types,  for  mod  3I  years  1993  through 
2004,  the  ham  lonic  average  of  the 
following  two  terras:  the  result  rounded 
to  the  nearest  1  .1  mpg; 

(A)  The  com  3ined  model  type  fuel 
economy  valu(  1  for  operation  on  gasoline 
or  diesel  as  de  ermined  in 
§600.207(b)(5  (i);and 

(B)  The  com  )ined  model  type  fuel 
economy  valui  for  operation  on  natural 
gas  as  determined  in  §600.207(bK5)(ii) 
divided  by  0.1  >  provided  the 
requirements  t  f  paragraph  (g)  of  this 
section  are  me  . 

(d)  The  Adn"  inistrator  may  approve 
alternative  cah  ulation  methods  if  they 
are  part  of  an  a  Dproved  credit  plan 
under  the  prov  sions  of  15  U.S.C.  2003. 

(e)  For  passe  nger  categories  identified 
in  paragraphs  a)  (1)  and  (2)  of  this 
•section,  the  av  irage  fuel  economy 
calculated  in  a  xordance  VNith  paragraph 
(c)  of  this  secti  )n  shall  be  adjusted  using 
the  following  e  quation: 

AFEadj  =  AFE((  0.55  x  a  x  c)  +  (0.45  x 
c)  +  (0.555  J  x  a)  +  0.4487)  /  ((0.55 
X  a)  +  0.45  ]  +  IVV 

Where: 

AFEadj  =  Adjus  ed  average  combined 
fiiel  econo  ny.  rounded  to  the 
nearest  0.1  mpg. 

AFE  =  Average  combined  fuel  economy 
as  calculat  ;d  in  paragraph  (c)  of  this 
section,  ro  inded  to  the  nearest 
0.0001  mp;. 

a  =  Sales-weigl  t  average  (rounded  to  the 
nearest  0.0  QOl  mpg)  of  all  model 
type  highv  ay  fuel  economy  values 
(rounded  t )  the  nearest  0.1  mpg) 
divided  by  the  sales- weighted 
average  (re  unded  to  the  nearest 
0.0001  mp  ;)  of  all  model  type  city 
fuel  econo  ny  values  (rounded  to 
the  nearest  0.1  mpg).  The  quotient 
shall  be  ro  mded  to  4  decimal 
places.  Thi  se  average  fuel 
economies  shall  be  determined 
using  the  r  lethodology  of  paragraph 
(c)  of  this  section. 

c  =  0.0022  for  t  le  1966  model  year. 

c  =  A  constant  ^alue,  fixed  by  model 
year.  For  1  )87.  the  Administrator 
will  specif  r  the  c  value  after  the 
necessary  1  aboratory  humidity  and 
test  fuel  da  ta  become  available.  For 
1988  and  l^ter  model  years,  the 
Administrator  will  specify  the  c 
value  after  jthe  necessary  laboratory 


humidity  and  test  fuel  data  become 
available. 
IVV  =  (9.2917  X  10-^  X  SF.,  wc  x  FE.^iwc) 
-  (3.5123  X  10-^  X  SF4ETW  x  FE41WC) 

Note:  Any  calculated  value  of  I\V  less  than 
zero  shall  be  set  equal  to  zero. 

SF.1  iwc  =  The  3000  lb.  inertia  weight 
class  sales  divided  by  total  sales. 
The  quotient  shall  be  rounded  to  4 
decimal  places. 
SF4ETW  =  The  4000  lb.  equivalent  test 
weight  category  sales  divided  by 
total  sales.  The  quotient  shall  be 
rounded  to  4  decimal  places. 
FE41WC  =  The  sales-weighted  average 
combined  fuel  economy  of  all  3000 
lb.  inertia  weight  class  base  levels 
in  the  compliance  category.  Round 
the  result  to  the  nearest  0.0001  mpg. 
FE4  IWC  =  The  sales-weighted  average 
combined  fuel  economy  of  all  4000 
lb.  inertia  weight  class  base  levels 
in  the  compliance  category.  Round 
the  result  to  the  nearest  0.0001  mpg. 
(f)  The  Administrator  shall  calculate 
and  apply  additional  average  fuel 
economy  adjustments  if,  after  notice  and 
opportunity  for  comment,  the 
Administrator  determines  that,  as  a 
result  of  test  procedure  changes  not 
previously  considered,  such  correction 
is  necessary  to  yield  fuel  economy  test 
results  that  are  comparable  to  those 
obtained  under  the  1975  test 
procedures.  In  making  such 
determinations,  the  Administrator  must 
find  that: 

(1)  A  directional  change  in  measured 
fuel  economy  of  an  average  vehicle  can 
be  predicted  from  a  revision  to  the  test 
procedures;       ''  -- 

(2)  The  magnitude  of  the  change  in 
measured  fuel  economy  for  any  vehicle 
or  fleet  of  vehicles  caused  by  a  revision 
to  the  test  procedures  is  quantifiable 
from  theoretical  calculations  or  best 
available  test  data; 

(3)  The  impact  of  a  change  on  average 
fuel  economy  is  not  due  to  eliminating 
the  ability  of  manufacturers  to  take 
advantage  of  flexibility  within  the 
existing  test  procedures  to  gain 
measured  improvements  in  fuel 
economy  which  are  not  the  result  of 
actual  improvements  in  the  fuel 
economy  of  production  vehicles; 

(4)  The  impact  of  a  change  on  average 
fuel  economy  is  not  solely  due  to  a 
greater  ability  of  manufactureES  to 
reflect  in  average  fuel  economy  those 
design  changes  expected  to  have 
comparable  effects  on  in-use  fuel 
economy; 

(5)  The  test  procedure  change  is 
required  by  EPA  or  is  a  change  initiated 
by  EPA  in  its  laboratory  and  is  not  a 
change  implemented  solely  by  a 
manufacturer  in  its  awn  laboratoiy. 


(g)(1)  Alcohol  dual  fuel  automobiles 
and  natural  gas  dual  fuel  automobiles 
must  provide  equal  or  greater  energy 
efficiency  while  operating  on  alcohol  or 
natural  gas  as  while  operating  on 
gasoline  or  diesel  fuel  to  obtain  the 
CAFE  credit  determined  in  paragraphs 
(c)(2)(v)  and  (vi)  of  this  section.  The 
following  equation  must  hold  true: 
Eaii/Epe,  >  or  =  1 
Where: 

Eai,  =  [FEaj,/(NHV,„xD^,)lxlO''  =  energy 
efficiency  while  operating  on 
alternative  fuel  rounded  to  the 
nearest  0.01  miles/million  BTl!. 
E^,  =  lFEp.,/(NHVpe,xDp.,)]xl0  6  =  energy 
efficiency  while  operating  or. 
gasoline  or  diesel  (petroleuin)  fuel 
rounded  to  the  nearest  0.01  miles/ 
million  BTU. 
FEji,  is  the  fuel  economy  (miles/gallon 
for  liquid  fuels  or  miles/100 
standard  cubic  feet  for  gaseous    . 
fuels]  while  operated  on  the 
alternative  fuel  as  determined  in 
§600.113; 
FEpei  is  the  fuel  economy  (miles/gallonj 
while  operated  on  petroleum  fuel 
(gasoline  or  diesel)  as  determined  in 
§600.113; 
NHV'aii  is  the  net  (lower)  heating  value 

[BTLVlb]  of  the  alternative  fuel; 
NHVpi.,  is  the  net  (lower)  heating  value 

[BTU/lb]  of  the  petroleum  fuel; 
D,,;,  is  the  density  [lb/gallon  for  liquid 
fuels  or  lb/100  standard  cubic  feet 
for  gaseous  fuels)  of  the  alternative 
fuel; 
Dp,.,  is  the  density  [lb/gallon]  of  the 
petroleum  fuel, 
(i)  The  equation  must  hold  true  for' 
both  the  city  and  highway  fuel  economy 
values  for  each  test  of  each  test  vehicle. 

(ii)(A)  The  net  heating  value  for 
alcohol  fuels  shall  be  determined  per 
ASTM  D  240  (Incorporated  by  reference 
as  specified  Ln  §  600.01 1-93). 

(B)  The  density  for  alcohol  fuels  shall 
be  determined  per  ASTM  D  1298 
(Incorporated  by  reference  as  specified 
in  §600.011-93). 

(iii)  The  net  heating  value  and  density 
of  gasoline  are  to  be  determined  by  the 
manufacturer  in  accordance  with 
§  600.113(c). 

(2)  For  model  years  1993  through 
1995,  alcohol  dual  fiiel  automobiles 
designed  to  operate  on  mixtures  of 
alcohol  and  gasoline  must,  in  addition 
to  paragraph  (g)(1)  of  this  section,  to 
obtain  the  CAFE  credit  determined  in 
paragraphs  (c)(2)(v)  and  (vi)  of  this 
section,  provide  equal  or  superior 
energy  efficiency  while  operating  on  a 
mixture  of  50%  alcohol,  50%  gasoline 
by  volume,  as  while  operating  on 
gasoline  fuef.  The  following  equation 
must  hold  true: 


Federal  Raster  /  Vol.  59.  No.  148:  /  Wednesday.  August  3,  1994  /  Roles  and  Regulations     39661 


Eso/Eg>or=l 
Where: 

E5o=[FE5o7(NHV5cP<D5o)l>:10''=enetgy 

efficiency  while  operating  on  50*/o 

alcohol,  50%  gasoline  rounded  to 

the  nearest  0.01  miles/million  BTU. 
Eg=(FEg/(NHVgXD8Mxl06=energy 

efficiency  while  operating  on 

gasoline  fuel  rounded  to  the  nearest 

0.01  miles/million  BTU. 
FE50  is  the  fuel  economy  (niiles/gallonj 

while  operated  on  50%  alcohol. 

50%  gasoline  as  determined  in 

§600.113; 
FEpis  the  fuel  economy  (miles/gallonj 

while  operated  on  gasoline  as 

determined  in  §600.113; 
NHVso  is  the  net  (lower)  heating  value 

(BTU/lbj  of  the  50/50  blend; 
NHVg  is  the  net  (lower)  heating  value 

(BTU/lb]  of  gasoline; 
D50  is  the  density  [lb/gallon]  of  the  50/ 

50  blend; 
Dg  is  the  density  (lb/gallon)  of  the 

gasoline. 

(i)  To  demonstrate  that  the  equation 
holds  true  for  each  engine  family,  the 
manufacturer  will: 

(A)  Test  one  test  j^hicle  in  each 
engine  family  on  botn  the  city  and 
highway  cycles;  or      • 

(B)  In  lieu  of  testing,  provide.a  written 
statement  attesting  that  equal  or 
superior  energy  efficiency  is  attained 
while  using  a  50%  alcohol.  50% 
gasoline  mixture  compared  to  using 
100%  gasoline. 

(ii)(A)  The  net  heating  value  for  tlie 
50%  alcohol.  50%  gasoline  mixture 
shall  be  determined  by  ASTM  D  240 
(Incorporated  by  reference  as  specified 
in  §600.011-93). 

(B)  The  density  for  the  50%  alcohol. 
50%  gasoline  mixture  shall  be 
determined  per  ASTM  D  1298 
(Incorporated  by  reference  as  specified 
in  §600.011-93). 

(iii)  The  net  heating  value  and  density 
of  gasoline  are  to  be  determined  by  the 
manufacturer  in  accordance  with 
§  600.113(c). 

(3)  Alcohol  dual  fuel  passenger 
automobiles  and  natural  gas  dual  fuel 
passenger  automobiles  manufactured 
during  model  years  1993  through  2004 
must  meet  the  nrinimum  driving  range 
requirements  estabUshed  by  the 
Secretary  of  Transportation  (49  CFR  part 
538)  to  obtain  the  CAFE  credit 
determined  in  paragraptis(c)(2K viand 
(vi)  of  this  section. 


(h)  For  each  of  the  model  years  1993 
through  2004,  and  for  each  category  of 
automobile  identified  in  paragraph  (a)  of 
this  section,  the  maximum  increase  in 
average  fuel  economy  determined  in 
paragraph  (c)  oi  this,  section  attributable 
to  alcohol  dual  fuel  automobiles  and 
natural  gas  dual  fiiel  automobiles  shall 
be  1.2  miles  per  gallon  or  as  provided 
for  in  paragraph  (i)  of  this  section. 

(1)  The  Administrzitor  shall  calculate 
the  increase  in  average  fuel  economy  to 
determine  if  the  maximum  increase 
provided  in  paragraph  (h)  of  this  section 
has  been  reached.  The  Administrator 
shall  calculate  the  average  fuel  economy 
for  each  category  of  automobiles 
specified  in  paragraph  (a)  of  this  section 
by  subtracting  the  average  fuel  economy 
values  calculated  in  accordance  with 
this  section  by  assuming  all  alcohol 
dual  fuel  and  natural  gas  dual  fuel 
automobiles  are  operated  exclusively  on 
gasoline  (or  diesel)  fuel  from  the  average 
fuel  economy  values  determined  in 
paragraphs  (b)(2)(vi).  (b)(2)ivii),  and  (c) 
of  this  section.  The  difference  is  limited 
to  the  maximum  increase  specified  in 
paragraph  (h)  of  this  section. 

(i)  In  the  event  that  the  Secretary  of 
Transportation  lowers  the  corporate 
average  fuel  economy  standard 
applicable  to  passenger  automobiles 
below  27.5  miles  per  gallon  for  any 
model  year  during  1993  through  2004.      . 
the  maximum  increase  of  1.2  mpg  per 
year  specified  in  paragraph  (h)  of  this 
section  shall  be  reduced  by  the  amount 
the  standard  was  lowered,  but  not 
redticed  below  0.7  mpg  per  vear. 

24.  Section  600.513-91  is'arnomied  by 
revising  paragraphs  (a)  introductory 
text,  (a)(2),  and  (b)(2)(xii)  to  read  as 
follows: 

§  600.51 3-9T    Gas  guzzlttf  tax. 

(a)  This  section  applies  only  to 
passenger  automobiles  sold  after 
December  27.  1991,  regardless  of  the 
model  year  of  those  vehicles.  For 
alcohol  dual  fuel  and  natural  gas  dual 
fuel  automobiles,  the  fuel  economy 
while  such  automobiles  are  operated  oa. 
gasoline  will  be  used  for  Gas  Guzzler 
Tax  assessments. 

(D*   *  * 

(2)  For  1991  and  later  model  year 
passenger  automobiles,  the  combined 
general  label  model  type  fuel  economy 
value  used  for  Gas  Guzzler  Tax 
assessments  shall  be  calculated  in 
accordance  with  the  following  equation, 
rounded  to  the  nearest  0. 1  mpg: 


FE«,,=FE  l((0.55xagxc)  +  (a45xc)  ■»■ 
(0.5556xa,)  +  0.4487)/((0.55xag)  + 
0.45)]  +  IWg 

Where: 

FEa<jj=Fuel  economy  value  to  be  used  for 
determination  of  gas  guzzler  tax 
assessment  rounded  to  the  nearest 
0.1  mpg, 

FE=Combined  model  type  fuel  economy 
calculated  in  accordance  with 
§  600.207.  rounded  to  the  nearest 
0.0001  mpg. 

ag=Model  type  highway  fuel  economy, 
calculated  in  accordance  with 
§  600.207.  rounded  to  the  nearest 
0.0001  mpg  divided  by  the  model 
type  city  fuel  economy  calculated 
in  accordance  with  §600.207. 
rounded  to  the  nearest  0.0001  mpg. 
The  quotient  shall  be  roimded  to  4 
decimal  places. 

c=gas  guzzler  adjustment 

factor=l. 300x10-^  for  the  1986  and 
later  model  years. 

IWg=(9.2917xlO-'xSF3iwcG  FE„ wc  ci) 
-  (3. 5123x10- 'xSFiETWGxFE.wwcc,) 

Note:  Any  calculated  value  of  lAV  less  Ihun 
zero  shall  be  sot  equal  to  zero. 

SF.Mwcc;=The  3000  lb.  inertia  weight 
class  sales  in  the  model  type  . 
divided  by  the  total  model  type 
sales;  the  quotient  shall  bo  roundud 
to  4  decimal  places. 

SF4LrwG=The  4000  lb.  equivalent  test 
weight  sales  in  the  model  tvpc  • 
divided  by  the  total  model  type 
sales,  the  quotient  shall  be  rounded 
to  4  decimal  places. 

FE-,iwiG=The  3O00  lb.  inertial  wi'i(;}it 
class  base  level  combined  funl 
economy  used  to  calculate  the 
model  type  fuel  economy  roundt^d 
to  the  nearest  0.0001  mpg. 

FE4iwcG=The  4000  lb.  inertial  weigiit 
c:lass  base  level  combined  fuel 
economy  used  to  calculate  the 
model  type  fuel  economy  f/rounded 
to  the  nearest  0.001  mpg. 

(b)'  •  * 

(2)-   *   * 

(xii)  Less  than  12.5  mpg,  the  Gas 
Guzzler  Tax  statement  shall  show  a  tax 
r)fS7.700. 

25.  Appendix  VIII  to  part  600  is 
revised  to  read  as  follows; 

Appendix  VIII  to  Part  600 — Fuel 
Economy  Label  Formats 

HLUNG  CODE  6560-60-P 
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a.  Gasoline-fueled  vehicle  label 


b.  Dedicated  M85-fueled  vehicle  label 
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•;  others  n  the  FflEE  FUEL  ECONOMY  GUIDE  a/a^'ao  =  at 


GASOUNE 

EQUIVALENT 

CrrYMPG 


Actual  Mileage  «i<l  vary  vtAtti 
options  dnuing  candMions. 
dnumg  riac:ts  ana  vehicle  s 
condition    Results  reportetfto 
EPA  lodicaie  Stat  tlie  majooty 
0*'  vahidss  vMtn  toese  estimates 
will  actneve  between 

1 6  ant)  26 "99 '"  ^^  city 
and  between 

25  and  34  mpg  on  the 
highway 


NATURAL  GAS*  gasoline 

EQUIVALENT 
HIGHWAY  MPG 


ue'  Economv 


1993  FINCH  2.0  LITER 
L4  ENGINE  FUEL  EJECTED 
AUTO  3  SPO  TRANSCATALYST 
FEEDBACK  FUEL  SYSTEM 

Esfimated  Annual  Fuet  Cost 
$500 


Fof  Cotnpanson  Stwpptng 

aff  vehtdee  ctassifted  as 

COMPACT 

have  been  issued  tnieage  lafengs 

ran^ng  troml  8  to  30  "(pB  off 

and  24 10  36  mpgf»Q»w»ay 

Ajl  (uel  economy  values  on  th« 

label  pertain  to  gasoline  eqmvaleni 

•uel  economy   To  convert  ttiese 

values  into  units  o(  nMes  per  tOO  cubK 

leet  oi  natural  gas  muMpiy  by  0  823 


This  vehfcie  operates  on  NATURAL  GAS  FUEL 


c.  Dedicated  natural  pas-fueled  vehicle  label 


■O'^ciare  fh's  vemcie  ^o  others  ■'"■  the  FREE  FUEL  ECOI 


L"OEava/a::;e  at  the  dea.e' 


GASOLINE 

EQUIVALENT 

CITY  MPG 


NATURAL  GAS 


Fuel  Economy 


Information 


GASOLINE 
EQUIVALENT 
HIGHWAY  MPG 


Actual  Mileage  iniii  vary  with 
options  dnving  conamons 
driving  haOrts  and  vehicle  s 
condition    Results  reported  tc 
EPA  moicate  that  tne  ff'aionty 
o!  vehiciss  with  tnese  estimates 
will  ac  r«  e  V?  t)e!wee  ii 

1  a  ant)  26  "W '"  »he  cil^ 
andDeh*een 

2S  ana  34("pg  on  tne 
tvghway 


-1903  FINCH  2.0  LfTEfl 
L4  ENGINE  FU€L  INJECTED 
AUTO  3  SPO  TRANS  CATALYST 
FEEDBACK  FUEL  SYSTEM 

£st'f^a»cf  Afwiuai  Fuel  Cost 

$500 


For  Companion  Stopping. 

afl  vehicles  classified  as 

COMPACT 

have  been  issjed  mileage  rat.ngs 

ranging  froml  8  to  30  mpg  cty 

and  24  to  38  ""pg  f^gin^a^ 

Al!  tuei  economy  values  on  this 

iat>ei  pena-r  to  gasoline  egji  ■a'eni 

luei  economy    The  h>ei  economj  m 

units  o»  miles  per  [units  osed  m  rera'i] 

IS  estimated  to  be  t  fmiheDiy  ana 

(  lonthehigriAa, 


This  vehicle  operates  on  NATURAL  GAS  FUEL  only. 


d.  Dedicated  natural  gas-fueled  vehfcie  label  -  optional 
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e.  Methanol  dual  fuel  vehicle  label 


Compare  this  vehicle  to  others  in  the  FREE  FUEL  ECONOMY  GUIDE  available  at  the  dealer. 


GASOLINE 
CITY  MPG 


DUAL  FUEL* 


Fuel  Economy 


Information 


GASOLINE 
HIGHWAY  MPG 


Actual  Mileage  *iii  vary  witM 
opi'Oris  anjing  conditfOns 
dnving  haOits  and  vehicle  s 
condition    Results  repoled  to 
EPA  inoicaie  thai  the  maionty 
01  vehicles  witti  these  estimates 
*:!i  achieve  Between 

20  and  28'^pg  'h  i^  city 
and  between 

25  and  35mpgon  the 
highway 


1993  PARROT  2  OUTER 
L4  ENGINE  FUEL  INJECTED 
AUTO  3  SPD  TRANS  CATALYST 
FEEDBACK  FUEL  SYSTEM 

Esfimafed  Annual  Fuel  Cost 
Using  W85  $550 

Using  Gasoline      $590 


Foi  Companson  Shopping 

all  vehicles  classified  as 

COMPACT 

have  been  issued  mleage  ratings 

ranging  tromi  8  to  30  mpg  city 

and  24  to  36  nipg  highway 

The  fuel  economy  while  using 

M85 

is  estimated  to  bel  4 npo  m  the  city 

and    1 8  mpg  on  the  htgriway    See 

the  Free  Fuel  Economy  Guide  toi 

other  intormalion  on 

MBS 


This  vehicle  operates  on  METHANOL  (M85)  and  GASOLINE. 


t.  Methanol  dual  fuel  vehicle  label  -  optional 
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Compare  this  vehicle  to  others  in  the  FREE  FUEL  ECONOMY  GUIDE  available  at  the  dealer. 


GASOLINE 
CITY  MPG 


DUAL  FUEL* 


Fuel  Economy 


Information 


GASOLINE 
HIGHWAY  MPG 


Actual  Mileage  will  vary  with 
options  dnving  conditions, 
dnving  habits  and  vehicle  s 
condition    Results  reported  to 
EPA  indicate  ttiat  the  majorrty 
ot  vehicles  with  these  estimates 
will  achieve  between 


1993  FINCH  2.0  LITER 
L4  ENGINE  FUEL  INJECTED 
AUTO  3  SPD  TRANS  CATALYST 
FEEDBACK  FUEL  SYSTEM 


For  Conpanson  Shoppmg 

all  vehicies  classified  as 

COMPACT 

have  been  issued  tTileage  ratings 

rar>gir>g  tromi  8  to  30  mpg  aty 

and  24  to  36  mpg  highway 


Estimated  Annual  Fuel  Cost: 
$590 


AK  fuel  economy  values 

on  this  label  pertain  to 

GASOLINE 

fuel  usage 

NATURALGAS 

fuel  usage  wiU  viek)  different 

values   See  the  Free  Fue* 

Ecorx>my  Gmde  tor  infomiation  on 

^ NATURALGAS 

This  vehicle  operates  on  NATURAL  GAS  or  GASOLINE. 


20  and  28  fnP9 '"  <►»  city 
and  between 

25  and  SSmpgontrie 
highway 


g.  Natural  gas  dual  fuel  vehicle  label 


Compare  this  vehicle  to  others  in  the  FREE  FUEL  ECONOMY  GUIDE  available  at  the  dealer 


GASOLINE 
CITY  MPG 


DUAL  FUEL* 


Fuel  Economy 


Information 


GASOLINE 
HIGHWAY  MPG 


Actual  Mileage  will  vary  with 
options,  dnving  conditions, 
driving  habits  and  vehicle  s 
condition    Results  reported  to  ' 
EPA  indicate  that  the  majonty 
o1  vehicles  with  these  estimates 
will  achieve  tietween 

20  a"d  28  f^ipg  '"  "^e  city 
and  between 

25  and  35mpgonthe 
tiighway 


1993  FINCH  2.0  LITER 
L4  ENGINE  FUEL  INJECTED 
AUTO  3  SPD  TRANS  CATALYST 
FEEDBACK  FUEL  SYSTEM 

Estimated  Annual  Fuel  Cost: 
Using  Natural  Gas  $500 
Using  Gasoline       $590 


For  Companson  Shopping 

all  vehicles  classified  as 

COMPACT 

have  been  issued  mileage  ratings 

ranging  fromi  8  to  30  rnpg  city 

and  24  to  36  mpg  highway 

The  fuel  economy  while  using 

NATURAL  GAS 

is  estimated  to  be^^  (uniisl  m  the  city 

and     ■"  (units]  on  the  highway    See 

the  F'ee  Fuel  Economy  Guide  for 

other  information  on 

NATURALGAS 


This,  vehicle  operates  on  NATURAL  GAS  or  GASOLINE. 


h.  Natural  gas  dual  fuel  vehicle  label  -  optional 
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DEPARTMJ  NT  OF  EDUCATION 


(f 


Reporting 
Submissiof 
Federal  Fuiids 
September 


Cash  Expenditures  and 
of  Payntent  Requests  for 

That  Will  Expire  on 
30,1994 


AGENCY:  De  )artinent  of  Education. 
action:  Not  ce  of  deadline. 


Tie 


gi  ants, 

I 


10 


TH 


any 


encoun  er 


iform  ition. 


c  eac 


SUMMARY: 

public  that 
contracts, 
agreements 
of  Educatioi 
funds  that 
1989.  wi! 
unexper  '^f 
September 
required  by 
the  United 
procedures 
accounts 
recipients  o 
minimize 
may 

notices  sent 
on  a  quarter 
same  in 
DATES:  The 
reports  of 
or  requestin 
elsewhere  in 
FOfl 

information 
grarjls,  and 
affected  by 
deadline 
Department 
Avenue,  S\V 
Washington 
Telephone:  ( 
v^'ho  use  a 
for  the  deaf 
Information 
800-877-83 
p.iTj.,  Eastern 
Friday 

SiJPP1.EMENTA^ 
Department 
payments  for 
cooperative 
the  Doparlm 
Management 
National  Fin4n 
requires  reci 


Secretary  advises  the 
e  unexpended  portions  of 

and  cooperative 
warded  by  the  Department 
(ED)  from  appropriation 
pired  on  September  30. 
deobligated  and  the 
funds  canceled  on 

1994.  This  action  is 
m  amendment  to  Utle  31  of 
J  tates  Code  that  establishes 
Dr  closing  appropriation 
s  notice,  to  remind  EDs 
the  deadhne  and  thereby 
financial  difficulties  thev 
is  in  addition  to  the 
directly  to  EDs  recipients 
y  basis  that  emphasize  the 
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dlines  for  submitting 
culnulative  cash  expenditures 
payments  appear 
tiis  notice. 
FUBT>«RJ INFORMATION  CONTACT:  For 
■egarding  the  contracts, 
c  3cperative  agreements 
September  30.  1994 
contact  Shirley  Jackson,  U.S. 
if  Education,  400  Maryland 
.Room  3083,  FOB-€,' 
DC  20202-4331. 
:02)  401-1114.  Individuals 
telecommunications  device 
(  rUD)  may  call  the  Federal 
telay  Service  (FIRS)  at  1- 
9  between  8  a.qi.  and  3 
time.  Monday  through 


Y  INFORMATION:  The 
Education  makes  most 
contjEcts,  grants,  and 
^reements  through  either 
of  Education  Payment 
System  (EDPMS)  ox  the 

ce  Center  (NFC).  ED 
Jents  paid  through  EDPM.S 


(f 


to  report  total  cumulative  cash 
expenditures  in  the  period  (monthly  or 
quarterly,  depending  on  the  recipient's 
reporting  status)  in  which  the 
expenditures  were  incurred.  This  report 
is  prepared  by  ED  and  sent  to  each 
recipient  for  completion  and  return  to 
ED  by  a  specified  date. 

Administrative  pavTnents  by  EID  are 
made  through  the  NFC.  These  include, 
but  are  not  limited  to.  contracts, 
purchase  orders,  and  travel  payments 
Requests  for  payment  fi-om  the  NFC 
must  be  submitted  to  the  address 
indicated  on  the  document  that  the 
recipient  received  fi-om  ED  when  it 
requested  the  services.  For  contract 
payments,  the  recipient  nruM  send  a  bill 
for  services  to  the  appropriate  ED 
contracting  officer.  The  requests  must  be 
made  in  a  timely  manner  to  receive 
payment. 

Until  enactment  of  Pub.  L.  101-510 
on  November  5,  1990,  appropriated 
funds  generally  remained  available 
indefinitely  to  mtke  pavTnents  of  valid 
obligations.  Pub.  L.  101-510  established 
limits  on  the  time  during  which 
payments  could  be  made  from 
appropriations  available  for  only  a 
hmited  period  of  time.  Appropriations 
for  most  of  ED's  programs  and 
adniuristrative  activities  are  included  Jn 
this  category. 

As  a  result  of  Pub.  L.  101-510, 
appropriations  available  for  a  limited 
period  may  be  used  for  payments  of 
valid  obhgaUons  for  only  five  years  after 
the  expiration  of  their  period  of 
availability  for  Federal  obligation.  After 
that  time,  the  unexpended  balance  of 
those  fijnds  is  canceled  and  returned  to 
the  Treasury  Department  and  is 
unavailable  for  restoration  for  any 
purpose.  The  funds  to  be  canceled  on 
September  30, 1994,  are  those  for 
appropriations  that  ceased  to  be 
available  for  Federal  obligation  on 
September  30,  1989.  These  include  ■ 
nearly  all  funds  obligated  by  ED  for 
contxocts,  grants,  or  cooperative 
agreements  on  or  before  that  date. 

if  recipients  do  not  report,  on  a  timely 
basis,  that  all  funds  obligated  by  ED 
fi-om  an  appropriation  expiring  on 
.September  :^0,  1989,  have  bwn  fully 


expended,  the  unexpended  balance  of 
the  award  will  be  deobligated  and  tht> 
funds  canceled  and  returned  to  the 
Trea.sury  Department. 

To  prevent  the  cancellation  on 
September  30,  1994,  of  the  unliquidstod 
portions  of  obligations  for  which 
payments  will  be  required,  recipients  of 
ED's  contracts,  grants,  and  cooperative 
agrf^ements  that  were  made  from 
appropriations  expiring  on  September 
30,  1989,  must  submit  cash  expenditure 
reports  or  bills  according  to  the 
following  schedule: 

EDPMS:  For  those  contracts,  grants,  oi 
cooperative  agreements  for  which  tr,tal 
cumulative  cash  expenditures  have  not 
been  reported  and  recorded  in  EDPMS 
or  its  predecessor  payment  .systems,  the 
recipient  must  report  the  total 
cumulative  cash  expenditures  to  ED  bv 
August  31.  1994.  ED  sends  a  qudrtorlv 
letter  pioviding  information  to 
recipients  regarding  the  process  for 
recording  cash  expenditures. 

\TC:  For  those  recipients  who  roi:t/j\e 
payments  through  NFC,  reques.ts  for 
payments  must  be  received  bv  ED  for 
contracts,  and  by  NFC  for  other  tvpes  ni 
payments,  by  August  15,  1994,  so  that 
payments  can  be  made  bv  Soplcnibfr  3:), 
1994. 

Ar.^T  September  30,  1994,  anv 
requests  i«(|||(rment  associated  witJi 
the  obligatli«ii  will  be  handled  on  a  ' 
case-by -case  basis;  that  is,  anv  portion  ui 
obhgations  referred  to  in  this  notice  for 
contracts,  grants  or  cooperative 
agreements  that  was  canceled  may. 
within  limits  established  in  Pub.  L   ;i;:- 
,510,  be  paid  from  funds  ciuTentlv 
available  for  award  for  the  same 
purpose.  If  current  funds  are  not 
available,  the  payment  of  cancej'.id 
balances  would  depend  on  a  new 
budget  request  and  favorable 
congressional  action  upon  that  ?eq  jost 

Authority:  Pub.  L.  lOt-.^^0 

Dated:  )uly. 27,  1994- 
Rjdiaid  W.  Riley, 

Seen  tary  of  Education 

:[.FR  D0{.  -M-lSHlfJ  Fil^cj  ,H-2-'.)^    H  4;.  .iiii| 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  67Q9  of  August  1,  1994 

50th  Anniversary  of  the  Warsaw  Uprising 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  this  day  of  remembrance,  we  pause  together  to  recall  the  brutal  path 
that  has  led  to  the  triumph  of  freedom  in  Poland.  We  remember  the  brave 
men  and  women  of  the  Polish  Home  Army  who  stood  on  the  front  lines 
of  combat  as  their  city  was  destroyed.  We  recall  the  children  of  Warsaw 
who  braved  sniper  fire  to  deliver  messages  for  the  Resistance.  We  hold 
in  our  hearts  the  spirits  of  those  who  lost  their  lives.  We  grieve  with 
their  survivors.  We  speak  to  one  another  of  those  bloody  days  so  that 
we  may  never  know  that  sorrow  again. 

A  half-century  ago,  the  residents  of  Warsaw,  Poland,  could  scarcely  imagine 
that  their  city  would  restore  its  playgrounds  for  children  or  its  gardens 
for  flowers.  For  63  monstrous  days  of  Nazi  aggression,  it  seemed  impossible 
that  a  Polish  arsenal  stockpiled  with  courage,  faith,  and  solidarity  could 
prevail  against  the  tanks,  machine  guns,  and  bombers  of  Hitler's  tyranny. 
But  since  that  time,  when  it  seemed  unfathomable  to  the  valiant  citizens 
of  Warsaw  that  they  would  ever  recapture  freedom's  light,  t'ne  people  of 
Poland  have  emerged  victorious.  Fifty  years  later,  the  weapons  of  Nazi 
terror  are  lost  to  history.  Solidarity  inspires  us  still. 

Warsaw  has  earned  the  flowers  that  grace  it  today.  Though  battered  by 
the  chaos  of  the  second  World  War  and  stifled  by  the  strictures  of  the 
Cold  War,  the  people  of  Poland  have  continued  to  rebuild  their  beloved 
capital.  Brick  by  brick,  building  by  building,  the  beauty  and  majesty  that 
defined  Warsaw  for  centuries  are  being  reborn  to  a  generation  of  Poles 
who  have  just  recently  discovered  the  blessings  of  freedom. 

The  courage  and  hope  that  carried  their  parents  and  grandparents  through 
the  darkest  days  of  the  1944  uprising  remain.  The  legacy  of  that  battle 
stirs  today's  residents  to  embrace  the  challenges  of  liberty.  And  on  the 
strength  of  that  tradition,  democracy  now  thrives  in  Warsaw. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  1,  1994,  as 
the  50th  Anniversary  of  the  Warsaw  Uprising.  I  call  upon  the  people  of 
the  United  States  to  observe  this  day  with  appropriate  ceremonies  and 
activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United^  States  of  America  the  two  hundred 
and  nineteenth. 
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Presidential  Documents 


Proclamation  6710  of  July  29,  1994 

National  Scleroderma  Awareness  Month,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation  * 

Literally  meaning  "hard  skin,"  scleroderma  is  a  chronic  disease  that  thickens 
and  attaches  the  skin  to  underlying  structures.  Rs  cause  is  unknown. 

Scleroderma  strikes  individuals  of  every  age,  sex,  and  ethnic  background, 
although  women  between  the  ages  of  25  and  55  are  four  times  more  likely 
to  be  afflicted.  It  is  a  painful  and  sometimes  progressive  disorder  of  the 
connective  tissue  that  can  cause  disability,  disfigurement,  and  even  death. 
Its  impact,  in  terms  of  both  physical  and  emotional  suffering,  is  enormous. 

In  patients- with  scleroderma,  there  is  an  excess  production  of  collagen, 
the  main  fibrous  component  of  connective  tissue.  As  a  result,  the  formation 
of  dense,  compact  tissue  causes  the  skin  to  lose  its  elasticity.  Scleroderma 
is  also  a  disease  of  the  vascular  and  immune  systems  and  can  impair 
internal  organs,  such  as  the  kidneys,  lungs,  heart,  and  gastrointestinal  tract. 

New  biomedical  research  findings  and  innovative  approaches  to  diagnosis 
and  treatment  are  essential  in  fighting  against  this  multifaceted  disorder 
The  Federal  Government  and  private  voluntary  organizations  are  working 
together  to  increase  both  public  awareness  of  and  research  on  scleroderma. 
Their  objective  is  to  discover  the  cause  of  this  devastating  disease  and 
to  develop  effective  ways  to  prevent,  treat,  and  cure  it. 

I  applaud  all  those  who  are  working  to  bring  public  attention  to  this  disabling 
illness,  those  who  are  aiding  its  victims,  and  those  who  are  researching 
its  complex  nature. 

The  Congress,  by  Public  Law  103-92,  has  designated  the  month  of  August 
1994  as  "National  Scleroderma  Awareness  Month"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  month. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  August  1994  as  Nationnl 
Scleroderma  Awareness  Month.  I  urge  all  Government  agencies  and  the 
people  of  the  United  States,  as  well  as  educational,  philanthropic,  .scientific, 
medical,  and  health  care  organizations  and  professionals,  to  participate  in 
appropriate  activities  to  encourage  greater  awareness  of  scleroderma  and 
further  research  into  its  cau.se  and  cure. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  Iwenty-ninth 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


,KK  Uix;.  94-19100 
Filed  H-2-94;  2:14  piiil 
Hilling  code  319S-fll-P 
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Proclamation  6711  of  August  1,  1994 
Helsinki  Human  Rights  Day,  1994 


Bv  the  President  of  the  United  States  of  America 

A  Proclamation 

For  over  20  years,  the  Conference  on  Security  and  Cooperation  in  Europe 
has  been  an  important  forum  in  leading  humanity's  ongoing  struggle  to 
define  and  defend  human  rights.  The  Helsinki  Final  Act  of  1975  committed 
the  United  States,  Canada,  and  33  European  states  to  respect  "freedom 
of  thought,  conscience,  religion  or  belief,  for  all  without  distinction  as  to 
race,  sex,  language,  or  religion."  It  stands  as  a  fundamental  declaration 
of  freedom — a  beacon  and  a  warning  to  all  those  who  would  turn  away 
from  democracy's  welcoming  light. 

When  the  West  called  upon  the  states  in  the  Eastern  bloc  to  uphold  their 
CSCE  human  rights  commitments  during  the  Cold  War,  CSCE  members' 
support  of  these  ideals  played  a  pivotal  role.  In  recent  years,  the  end  of 
the  Cold  War  and  the  dramatic  political  changes  sweeping  Eastern  Europe 
and  the  former  Soviet  Union  have  allowed  the  CSCE  to  expand  and  reinforce 
its  mandate  even  further.  The  1990  Charter  of  Paris  added  to  existing  CSCE 
principles,  embracing  new  commitments  to  political  pluralism,  economic 
liberty,  and  the  rule  of  law.  The  1992  Helsinki  Summit  emphasized  that 
"the  protection  and  promotion  of  human  rights  and  fundamental  freedoms 
and  the  strengthening  of  democratic  institutions  continue  to  be  a  vital  basis" 
for  comprehensive  security.  Today,  the  shared  determination  of  CSCE  mem- 
bers to  uphold  these  essential  values  remains  the  keystone  of  European 
security. 

As  CSCE  member  states  strive  to  put  the  Helsinki  principles  into  practice, 
violent  conflicts  around  the  globe  remind  us  that  many  societies  emerging 
from  totalitarian  rule  still  have  far  to  travel  toward  international  standards 
of  humanitarian  democracy.  Ethnic  tensions,  civil  unrest,  and  human  rights 
abuses  are  all  too  prevalent  in  several  of  the  recently  admitted  CSCE  nations. 
The  United  States  stands  steadfast  in  our  commitment  to  full  implementation 
of  the  human  rights  and  humanitarian  provisions  of  the  Helsinki  Accords, 
and  I  call  upon  all  of  the  signatory  states  to  uphold  their  pledge  to  protect 
human  rights,  to  seek  peaceful  resolutions  of  conflicts,  and  to  fully  abide 
by  their  obligations  under  the  Helsinki  Accords. 

International  security  depends  as  never  before  upon  respect  for  the  rights 
of  individuals  and  for  the  democratic  principles  of  government.  As  we 
recognize  the  magnitude  of  the  Helsinki  Accords  in  the  history  of  nations, 
we  reaffirm  our  commitment  to  advancing  its  timeless  wisdom.  The  vigilant 
protection  of  these  basic  freedoms  is  the  world's  best  hope  for  a  Europe 
of  growing  cooperation  and  lasting  peace. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  1,  1994,  as 
Helsinki  Human  Rights  Day  and  reaffirm  the  American  commitment  to  up- 
holding human  dignity  and  freedom — principles  that  are  enshrined  in  the 
Helsinki  Final  Act.  As  we  Americans  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities,  let  us  remember  our  courageous  citizens 
who  have  made  sacrifices  to  secure  the  freedoms  we  enjoy.  Let  us  work 
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together  to  encourage  respect  for  human  rights  and  democratic  values  around 
the  world. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-0832] 

Revisions  Regarding  Tying 
Restrictions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reser\'e  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  adopting  a  final 
rule  amending  the  anti-tying  provision 
of  Regulation  Y  to  permit  a  bank  or  a 
bank  holding  company  to  offer  a 
discount  on  a  loan,  discount,  deposit,  or 
trust  service  (a  "traditional  bank 
product"),  or  on  securities  brokerage 
services,  on  condition  that  the  customer 
obtain  a  traditional  bank  product  from 
an  affiliate.  The  Board  believes  that  this 
will  increase  the  efficiency  with  which 
organizations  can  deliver  banking 
.serNices. 

EFFECTIVE  DATE:  September  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  deV.  Frierson,  Assistant  General 
Counsel  (202/452-3711);  Gregory-  A. 
Baer,  Managing  Senior  Counsel  (202/ 
452-3236).  or  David  S.  Simon,  Attorney 
(202/452-3611),  Legal  Division;  or 
Anthony  Cyrnak,  Economist,  (202/452- 
2917).  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reser\'e  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1972)  generally  prohibits  a  bank 
from  tying  a  product  or  servi«x!  to 
another  product  or  service  offered  by 
the  bank  or  by  any  of  its  affiliates.  A 
prohibited  tie  occurs  if  a  bank:  (1)  varies 
the  consideration  for  a  prodiif;f  or 


service  (the  "tying  product")  on  the 
condition  that  the  customer  obtain  some 
additional  product  or  service  (the  "tied 
product")  from  the  bank  or  from  any  of 
its  affiliates;  or  (2)  as  a  condition  for 
providing  a  customer  a  product  or 
service,  requires  the  customer  to 
purchase  another  product  or  service 
from  the  bank  or  from  any  of  its 
affiliates.  In  1971,  the  Board  applied 
these  tying  restrictions  to  bank  holding 
companies  and  their  nonbank 
subsidiaries  as  if  they  were  banks.  12 
CFR  225.4(d)(1). 

Section  106  contains  an  exception 
(the  "traditional  bank  product 
exception")  permitting  a  bank  to  tie  a 
product  to  a  traditional  bank  product 
offered  by  that  bank,  but  not  by  any' 
affiliated  bank  or  nonbank.'  Thus,  for 
example,  the  statutory  exception 
permits  alsank  to  offer  a  discount  on  a 
loan  on  the  condition  that  a  customer 
maintain  a  deposit  account  at  that  bank; 
however,  the  bank  may  not  offer  a 
discount  on  a  loan  on  the  condition  that 
a  customer  maintain  a  deposit  account 
^  at  an  affiliated  bank. 

On  March  11, 1994,  the  Board 
requested  public  comment  on  two 
proposed  exceptions  to  section  106.  59 
FR  12,202  (March  16. 1994).  The  first 
exception  would  extend  the  statutory' 
traditional  bank  product  exception 
described  above  to  permit  a  bank  or 
bank  holding  company  to  offer  a 
discount  on  a  traditional  bank  product 
to  a  customer  who  obtains  another 
traditional  bank  product  from  an 
affiliate.  The  second  proposed  exception 
would  permit  a  bank  or  bank  holding 
company  to  offer  a  discount  on 
securities  brokerage  services  to  a 
customer  who  obtains  a  traditional  bank 
product  from  an  affiliate. 

Section  106  authorizes  the  Board  to 
permit,  by  regulation  or  order, 
exceptions  from  its  anti-tying  provisions 
where  the  Board  determines  that  an 
exception  will  not  be  contrary  to  the 
purpose?  of  the  secrtion. 

(.•eneral  Summary  of  Comments 

The  Board  r(K;eived  6H  comments  on 
its  proposal.  These  commenters 
included  31  bank  holding  companies, 
17  banks,  two  law  firms,  five  Reserve 
Banks  and  seven  trade  associations. 


'  Siniiliirv.  undpf  the  Hoarii'^  exlt'iijior.  of  setlion 
iDti  10  nontMnks  in  R«>);ulalion  Y.  d  nonbank  may 
ii''  ii  prodiii !  to  a  traditional  bank  prodnt  ofti-ri-d 
1)1.  ilM-l).  but  nn!  b\  jn  dffilialp. 


Overall,  the  comments  support^'d  both 
parts  of  the  proposed  rule.  One 
commenter  generally  opposed  the 
proposed  amendments  because  it 
t>elieved  that  exceptions  to  section  106 
should  be  provided  on  a  case-bv-case 
basis  and  not  as  a  general  matter 
through  rulemaking,  and  that  by  acting 
on  individual  requests,  the  Board  would 
be  able  to  prevent  potential 
anticompetitive  effects,  especially  in 
small  town.s.  The  Board  has  concluded, 
however,  that  the  benefits  and  costs  of 
the  proposal  may  be  assessed  in  the 
aggregate  and  that  rulemaking  is 
appropriate. 

Traditional  Bank  Products 

The  Board  is  adopting  substantially  as 
proposed  the  extension  of  the 
traditional  bank  product  exception  in 
section  106  to  cover  discount 
arrangements  involving  an  affiliate.  In 
particular,  the  final  rule  permits  a  bank 
or  nonbank  to  van,'  the  consideration 
charged  for  a  traditional  bank  product 
on  the  condition  that  a  customer  obtain 
another  traditional  bank  product  from 
an  affiliate,  provided  that  each  product 
in  the  arrangement  is  separately 
available  for  purchase  by  the  customer. 
The  Board  t)elieves  that  the  exception  is 
fully  consistent  with  the  purposes  of 
section  106,  will  increase  the  efficiency 
with  which  banking  organizations  can 
deliver  banking  ser\'ices,  and  will  allow 
those  organizations  to  provide  their 
customers  discounts  on  packages  of 
banking  products  that  include  products 
offered  by  affiliates. 

As  noted,  section  106  contains  an 
exception  permitting  a  bank  to  tie  a 
product  to  a  traditional  bank  product 
offered  by  that  same  bank.  The  Senate 
Report  accompanying  section  106  states 
that  the  traditional  bank  product 
exception  was  intended  to  preserve  a 
customer's  ability  to  negotiate  the  price 
of  multiple  banking  services  with  the 
bank  on  the  basis  of  the  customers 
entire  relationship  with  the  bank.  S. 
Rep.  .No.  1084,  91st  Cong.,  2d  Sess.,  16- 
17  (1970).  The  Board  believes  that  it  is 
consistent  with  this  stated  statutory 
purpose  for  a  bank  or  bank  holding 
company  to  offer  a  discount  on  packages 
of  traditional  hank  products  when  one 
of  the  component  products  in  the 
package  is  offered  by  an  affiliate.  Since 
1970  and  1971,  there  has  been  a 
^ubstllnlial  increa.se  in  the  number  of 
affiliates  in  bank  holding  company 
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organizations  a  id  the  extent  of 
specialization  cif  these  afHUates.  which 
has  led  to  custc  mers  obtaining 
traditional  banl  products  from  multiple 
afHhates.  both  bank  and  nonbank. 
Adoption  of  thd  proposed  rule  will  be 
consistent  with  the  purposes  of  section 
106  by  allowinj  a  customer  to  negotiate 
the  price  of  mu  tiple  traditional  banking 
services  on  the  jasis  of  the  customer's 
entire  relations!  lip  with  a  bank  holding 
company  organ  zation.  as  opposed  to 
just  a  single  bar  k  within  such  an 
organization. 

By  allowing  b  ank  holding  companies 
to  package  tradi  tional  bank  products 
offered  by  mult  pie  subsidiaries,  the 
exception  also  i  /ill  increase  the 
efficiency  with  tvhich  bank  holding 
companies  can  leliver  those  products. 
Several  commei  iters  explained  that  the 
existing  rule  hai  i  created  a  disincentive 
for  bank  holdin] ;  companies  to 
consolidate  a  gi  ;en  traditional  bank 
product  in  one  <  fhliate  (and  thereby 
lose  the  exempt  on  for  that  activity),  as 
opposed  fo  offeiing  the  product  through 
all  its  subsidiar]'  banks  (retaining  the 
exemption  at  ea  :h  bank  but  forfeiting 
efficiency  gains  . 

Adoption  of  t  le  proposed  exception 
to  section  106  will  not  only  permit  bank 
holding  compan  ies  to  offer  products 
more  efficiently  but  also  will  allow  their 
customers  to  benefit.  Customers  will  be 
able  to  realize  c(  ist  savings  when  they 
obtain  tradition*  .1  bank  products  from 
two  or  more  subsidiaries  of  a  bank 
holding  companjy  instead  of  just  one. 

Because  the  ir  ter-affiliate  traditional 
bank  product  ex:»ption  will  allow  bank 
holding  compan  y  affiliates  to  offer 
customers  a  moi  a  favorable  price  on 
packages  of  banl  ing  products,  thereby 
relieving  bank  h  aiding  companies  of  a 
competitive  disa  dvantage  and 
benefitting  their  customers,  the  Board 
has  concluded  tJiat  the  amendment  is 
consistent  with  1  he  purposes  of  section 
106  and  should  1  »e  adopted. 

Several  comm^  mters  requested  an 
expansion  of  the  proposed  exception  to 
include  inter-aff:  liate  arrangements  in 
which  the  tying  )roduct  is  a  non- 
traditional  bank  jroduci  and  the  tied 
product  is  a  trad  tional  bank  product. 
The  Board  has  di  (cided  not  to  extend  the 
statutory  traditional  bank  product 
exception  to  inter-affiliate  tying 
involving  non-tr  iditional  bank  products 
at  this  time.  How  ever,  in  a  separate 

is  proposing  to  amend 
the  tying  restrict  ons  of  Regulation  Y  to 
permit  any  discount  arrangement  that 
involves  only  no  ibank  affiliates. 


Discounts  on  Securities  Brokerage 
Services 

In  December  1993.  the  Board 
approved  an  exemption  for  a  brokerage 
subsidiary  of  a  bank  to  offer  a  discount 
on  brokerage  services  to  its  customers 
who  maintain  a  minimum  balance  in  an 
account  at  the  bank  or  any  affiliated 
bank.  First  Union  Corporation,  80 
Federal  Reserve  Bulletin  166  (1994). 
The  Board  concluded  that  the  requested 
exemption  was  consistent  with  the 
legislative  purpose  of  section  106  (to 
prevent  banks  from  using  their 
economic  power  to  engage  in 
anticompetitive  practices)  and  the 
legislative  purpose  of  the  Board's 
exemptive  authority  (to  allow 
appropriate  traditional  banking 
practices  based  on  sound  economic 
analysis).  In  its  order,  the  Board  found 
that  the  market  for  retail  brokerage 
services  was  national  in  scope  and 
highly  competitive,  making  it  unlikely 
that  any  of  these  banks — or  any  other 
provider  of  brokerage  services — could 
exercise  sufficient  market  power  in 
brokerage  services  to  impair 
competition  in  the  market  for  traditional 
banking  services.  As  part  of  the  order, 
the  Board  required  that  the  two 
products  in  the  arrangement  be 
separately  available  for  purchase  by  the 
customer,  noting  that  under  antitrust 
precedent,  concerns  about  tying  are 
substantially  reduced  when  the  buyer  is 
free  to  take  either  product  by  itself. 

The  Board  is  adopting  substantially  as 
proposed  an  amendment  to  Regulation 
Y  making  this  exemption  available  to  all 
bank  holding  companies.  This 
amendment  will  permit  any  bank  or 
bank  holding  company  to  offer  a 
discount  on  brokerage  services  if  a 
customer  obtains  a  traditional  bank 
product  from  any  affiliate.  The 
regulatory  exception  is  conditioned  on 
the  brokerage  services  and  traditional 
bank  products  offered  in  the 
arrangement  being  separately  available 
for  purchase  by  the  customer. 

Commenters  overwhelmingly  favored 
the  proposed  amendment.  Commenters 
stated  that  the  regulator\'  exception 
would  promote  fair  competition  with 
nonbarik  competitors  and  would  result 
in  cost  savings  and  other  benefits  to 
customers. 

A  securities  industr>'  association 
opposed  the  proposed  exception 
because  it  believed  that  the  exception 
would  increase  customer  confusion  by 
reinforcing  the  false  impression  that 
brokerage  services  offered  by  banks  are 
insured  by  the  federal  government. 
However,  the  recent  inter-agency 
statement  on  retail  sales  of  non-deposit 
investment  products  specifies  steps  that 


banks  should  take  to  prevent  confusion, 
including  informing  customers  in 
writing  that  the  products  are  not 
federally  insured,  are  not  deposits  or 
other  obligations  of  the  institution  and 
are  not  guaranteed  by  the  institution, 
and  involve  investment  risks  including 
possible  loss  of  principal.  In  addition, 
the  statement  restricts  where  an 
institution  may  offer  non-deposit 
investment  products.  The  Board 
believes  that  this  statement  satisfactorily 
addresses  any  possibility  of  an  increase 
in  customer  confusion  about  coverage  of 
federal  deposit  insurance  where  banks 
offer  brokerage  services  as  part  of  a 
package  arrangement. 

A  few  commenters  requested  that  the 
Board  clarify  that  "brokerage  services" 
refers  to  "securities  brokerage  ser\'ices" 
and  that  securities  brokerage  services 
include  related  incidental  services  as 
authorized  by  Regulation  Y.  These 
technical  changes  are  consistent  with 
the  intent  of  the  proposed  rule,  and  will 
be  included  in  the  final  rule. 

Some  commenters  requested  that  the 
Board  grant  an  exception  permitting  a 
bank  or  a  bank  holding  company  to  vary 
the  consideration  charged  for  a 
traditional  bank  product,  such  as  a 
deposit  service,  based  on  a  customer's 
purchase  of  brokerage  services — the 
converse  of  the  proposed  exception.  The 
Board  believes  that  this  proposal  should 
be  evaluated  in  the  context  of  a  specific 
exemption  request.  One  such  request 
has  been  published  for  comment.  Fleet 
Financial  Group,  Inc..  59  FR  9,216 
(February  25. 1994). 

A  few  commenters  sought  an 
interpretation  that  ties  involving  mutual- 
funds  were  either  wholly  or  partially 
exempt  from  section  106,  either  because 
mutual  funds  are  not  bank  holding 
company  subsidiaries  or  because  mutual 
fund  products  constitute  trust  services 
and  therefore  qualify  as  traditional  bank 
products.  The  Board  intends  to  address 
this  issue  separately. 

Some  commenters  sought  clarification 
on  whether  both  proposed  exceptions 
were  limited  to  cases  where  the  »v  ing 
product  was  offered  by  a  bank,  or  also 
included  cases  where  the  tying  product 
was  offered  by  a  bank  holding  company 
or  its  nonbanking  subsidiary.  The 
concern  arose  because  the  proposed 
exceptions  were  phrased  only  in  terms 
of  banks.  The  Board  notes  that  the 
language  of  section  225.4(d)(1)  of 
Regulation  Y  would  automatically  apply 
the  proposed  exceptions  for  banks  to 
bank  holding  companies  and  their 
nonbanking  subsidiaries,  as  was 
intended  by  the  proposed  rulemaking. 
However,  the  final  rule  has  been 
amended  to  make  this  coverage  explicit. 
Rather  than  referring  to  a  "bank" 
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offering  a  traditional  bank  product  or  a 
discount  on  brokerage  services,  the  rule 
refers  to  a  "bank  holding  company  or 
bank  or  nonbank  subsidiary  thereof." 

Reorganization  of  Regulation 

In  a  non-substantive  change,  the 
Board  has  restructured  the  regulation  to 
make  it  more  easily  understandable.  The 
regulation  has  been  moved  fit)m  the 
section  on  corporate  practices,  §  225.4. 
and  established  as  its  own  section, 
§  225.7.  The  application  of  section  106 
to  bank  holding  companies  and  their 
nonbank  subsidiaries  is  contained  in 
paragraph  (a).  Paragraph  (b)  contains 
exceptions  to  both  section  106  and 
§  225.7(a).  and  paragraph  (c)  contains 
limitations  on  each  of  those  exceptions. 
Finally,  a  definition  paragraph, 
§  225.7(d),  has  been  added. 

In  addition,  the  exception  for  credit 
card  services  previously  contained  in 
§  225.4(d)(2)  has  been  removed  from  the 
regulation,  as  all  transactions  previously 
excepted  under  that  provision  are  now 
excepted  under  the  traditional  bank 
product  exception  in  §  225.7(b)(1).  Also, 
the  phrase  "(but  no  other  products)"  has 
been  deleted  in  places  where  it  was 
superfluous.  These  changes  are  not 
substantive. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the 
proposed  rule. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  would  be 
subject  to  the  regulation. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Holding 
companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  this 
document,  the  Board  amends  12  CFR 
part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
18311, 1831p-l,  1843(c)(8),  1844(b),  1972(1), 
3106.  3108.  3907,  3909,  3310.  and  3331- 
3351. 

§225.4    [Amended] 

2.  In  §  225.4,  paragraph  (d)  is  removed 
and  paragraphs  (e)  through  (g)  are 


redesignated  as  paragraphs  (d)  through 
(f). 

3.  A  new  §  225.7  is  added  to  subpart 
A  of  part  225  to  read  as  follows: 

§  225.7    Tying  restrictions. 

(a)  Applicability  to  nonbanks.  A  bank 
holding  company  and  any  nonbanking 
subsidiary  conducting  an  activity 
authorized  under  §  225.23  may  not  in 
any  manner  extend  credit,  lease  or  sell 
property  of  any  kind,  provide  any 
service,  or  fix  or  vary  the  consideration 
for  any  of  these  transactions  subject  to 
any  condition  or  requirement  that,  if 
imposed  by  a  bank,  would  constitute  an 
unlawful  tie-in  arrangement  under 
section  106  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1971.1972(1)). 

(b)  Exceptions.  Subject  to  the 
limitations  of  paragraph  (c)  of  this 
section,  the  Board  has  adopted  the 
following  exceptions  to  the  anti-tying 
restrictions  of  section  106  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970  and  paragraph  (a)  of  this  section. 

(1)  Traditional  bank  products.  A  bank 
holding  company  or  any  bank  or 
nonbank  subsidiary  thereof  may  var>' 
the  consideration  charged  for  a 
traditional  bank  product  on  the 
condition  or  requirement  that  a 
customer  also  obtain  a  traditional  bank 
product  from  an  affiliate. 

(2)  Securities  brokerage  sen-ices.  A 
bank  holding  company  or  any  bank  or 
nonbank  subsidiary  thereof  may  vary 
the  consideration  charged  for  securities 
brokerage  ser\'ices  on  the  condition  or 
requirement  that  a  customer  also  obtain 
a  traditional  bank  product  from  that 
bank  holding  company  or  bank  or 
nonbank  subsidiary,  or  from  any 
affiliate  of  such  company  or  subsidiar\'. 

(c)  Limitations  on  excfpiions.  (1)  The 
exceptions  of  this  section  shall  apply 
only  if  all  products  involved  in  the  tying 
arrangement  are  separately  available  for 
purchase. 

(2)  Any  exception  granted  pursuant  to 
this  section  shall  terminate  upon  a 
finding  by  the  Board  that  the 
arrangement  is  resulting  in 
anticompetitive  practices. 

(d)  Definitions.  For  purposes  of  this 
section: 

(1)  Traditional  bank  product  means  a 
loan,  discount,  deposit,  or  trust  ser\'ice. 

(2)  Affiliate  has  the  meaning  given 
such  term  in  section  2(k)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1841(k)). 

(3)  Securities  brokerage  senices 
means  those  activities  authorized  by  the 
Board  pursuant  to  §  225.25(b)(15).  " 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  )uly  27. 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc.  94-18724  Filed  8-3-94;  8:45  am) 

BILUNC  CODE  6210-01-^ 

DEPARTMENT  OF  TRANSPORTA"nON 

Federal  Aviation  Administration 

14  CFR  Parts  36  and  91 
[Docket  No.  25109] 
RIN  2120-AC22 

Civil  Supersonic  Airplane  Noise  Type 
Certification  Standards  and  Operating 
Rules 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Statement  of  policy. 

SUMMARY:  This  document  provides  a 
statement  of  Federal  Aviation 
Administration  (FAA)  policy 
concerning  noise  limits  for  future  civil 
supersonic  airplanes  (SST).  The  F.^A  is 
withdrawing  a  previously  published 
Notice  of  Proposed  Rulemaking  (NPRMj 
that  proposed  to  amend  the  regulations 
regarding  type  certification  noise  limits 
of  these  airplanes.  This  document 
supplements  the  withdrawal  of  the 
proposed  rule. 

EFFECTIVE  DATE:  August  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Laurette  Fisher,  Policy  and 
Regulatory'  Division  (AEE-300).  Office 
of  Environment  and  Energy.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SVV., 
Washington,  DC  20591,  telephone  (202) 
267-3561. 

SUPPLEMENTARY  INFORMATION:  In  1990. 
the  FAA  proposed  to  amend  the  type 
certification  noise  standards  and  noise 
operating  rules  for  future-generation 
civil  supersonic  airplanes.  After 
analyzing  the  comments  received  on  the 
NPRM.  the  FAA  determined  that  further 
investigation  and  research  is  necessar>' 
before  a  final  rule  can  be  developed. 
The  withdrawal  of  that  NPRM  its 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Although  the 
proposed  rule  is  being  withdrawn,  the 
FAA  has  not  changed  its  policy  on  noise 
i.ssues  involving  the  development  of 
future-generation  civil  supersonic 
airplanes. 

Policy  Statement 

While  it  is  premature  at  this  time  to 
issue  a  final  rule  establishing  the 
specific  noise  standard  for  such 
supersonic  airplanes,  it  is  important  to 
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reiterate  the  Fed  era!  Aviation 


Administration 


i  (FAA)  commitment  to 


aviation's  longstanding  efforts  to 
achieve  increasingly  effective  noise 
abatement  at  its  source.  Consequently,  it 
is  anticipated  that  any  future  Notice  of 
Proposed  Rulenteking  issued  by  FAA 
would  propose  Qiat  any  future  SST 
airplane  shall  peoduce  no  greater  noise 
impact  on  a  com  munity  than  a  subsonic 
airplane  certifier  I  to  Stage  3  noise  limits. 
As  such,  the  noi «  limits  prescribed  in 
14  CFR  part  36,  Stage  3  may  be  used  as 
guidelines  for  the  development  of  any 
future  SST  airpline.  This  is  consistent 
with  the  recomnjendation  recently 
added  to  Chapter  4  of  the  International 
Civil  Aviation  Organization's  Annex  16. 
Volume  I.  that  stetes  that  Chapter  3 
noise  levels  applicable  to  subsonic 
airplanes  may  b4  used  as  guidelines  for 
future  SST  airpl^es.  Provisions  for  the 
of  future  SST 
developed  giving 
the  extent  possible,  to 
tional  flight 
future  SST  designs. 


noise  certificati 
airplanes  will 
consideration,  t 
the  unique  ope 
characteristics  o 


Issued  in  Washiagton,  DC  on  |uly  29, 1994. 
Paul  R.  Oykeman. 

Acting  Director  of  invimnment  and  Energy. 
IFR  Doc.  94-18904  Filed  ft-3-94;  8:45  am) 


BiujNQ  cooc  4no-n 


SECURITIES  Af0  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  No.  34-3^466] 

Delegation  of  Authority  to  the  Office  of 
General  Counse 

AGENCY:  Securiti  js  and  Exchange 

Commission. 

ACTION:  Final  rulfe. 


SUMMARY:  The  St  curities  and  Exchange 
Commission  is  amending  its  rules  on 
organization  and  program  management 
to  rescind  its  delMation  of  authority  for 
advice  and  activities  concerning  certain 
proceedings  conducted  pursuant  to  the 
provisions  of  Rule  2(e)  of  the 
Commission's  Ri  les  of  Practice  to  the 
Executive  Assisti  Jit  to  the  Chairman  and 
to  transfer  that  di  (legation  to  the  Office 
of  the  General  Cc  unsel. 
EFFECTIVE  DATE:  September  6,  1994. 
FOR  FURTHER  INFCRMATKM  CONTACT:  Joan 
L.  Loizeaux.  Assi  stent  General  Counsel, 
or  Susie  Youn.  A  ttomey.  Office  of  the 
General  Counsel,  (202)  942-0990. 
SUPPLEMENTARY  II IFORMATMDN:  In  1989.  in 
connection  with  he  consolidation  of  the 
Office  of  Opiniorsand  Review  into  the 
Office  of  the  Gen  jral  Counsel,  the 
responsibility  to  pdvise  the 


Commission,  make  certain  procedural 
decisions,  and  take  certain  actions  in 
connection  with  Rule  2(e)  proceedings 
was  delegated  to  the  Executive  Assistant 
to  the  Chairman.  The  delegation  was 
designed  to  ensure  required  separation 
of  functions  in  light  of  the  fact  that  the 
General  Counsel  was  then  responsible 
for  prosecuting  Rule  2(e)  proceedings.  In 
February  1993,  the  Task  Force  on 
Administrative  Proceedings  of  the 
Securities  and  Exchange  Commission 
recommended  that  the  authority  to 
advise  the  Commission  with  respect  to 
Rule  2(e)  proceedings  be  delegated  to 
the  Office  of  the  General  Counsel.  Since 
then,  responsibility  for  the  prosecution 
of  Rule  2(e)  proceedings  involving 
professionals,  other  than  attorneys,  has 
been  transferred  to  the  Division  of 
Enforcement.  Transfer  of  the 
responsibility  to  advise  the 
Commission,  make  certain  procedural 
decisions,  and  take  certain  actions  in 
connection  with  Rule  2(e)  proceedings 
would  permit  the  Commission  to 
employ,  with  respect  to  those 
proceedings,  the  staff  that  reviews  and 
prepares  opinions  and  orders  in  other 
proceedings  decided  by  the 
Commission.  The  Commission  has 
determined  to  adopt  the  Task  Force's 
recommendations  and  is  not  delegating 
the  responsibility  to  advise  the 
Commission,  make  certain  procedural 
decisions,  and  take  certain  actions  in 
connection  with  Rule  2(e)  proceedings 
to  the  General  Counsel. 

The  deilegation  provides  that,  in  a  case 
in  which  the  involvement  of  the  General 
Counsel  is  deemed  inappropriate  for 
any  reason,  the  Executive  Assistant  to 
the  Chairman,  or  other  staff  outside  the 
Office  of  the  General  Counsel,  will 
assume  responsibility  for  the  matter.  In 
light  of  the  fact  that  the  General  Counsel 
retains  responsibility  for  prosecuting 
Rule  2(e)  proceedings  against  attorneys, 
the  Commission  intends  that  persons 
other  than  staff  in  the  Office  of  the 
General  Counsel  will  provide  advice 
concerning  any  such  matters  so  long  as 
the  Office  of  the  General  Counsel 
prosecutes  such  cases.  Some  minor 
clarif>  ing  changes  in  language,  without 
substantive  effect,  are  also  being  made. 

The  Conunission  finds,  in  accordance 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  553(b)(3)(A).  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practice.  It  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
prior  publication.  The  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  also 
does  not  apply.  The  revisions  adopted 
today  are  effective  September  6. 1994. 


List  of  Subiects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

Text  of  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200. 
Subpart  A  continues  to  read,  in  part,  as 
follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2. 
78w,  781 1(d).  79t.  77sss,  80a-37.  80b-ll, 
unless  otherwise  noted. 

2.  Section  200.30-14  is  amended  by 
revising  the  introductory  text  of 
paragraph  (g)(1)  and  paragraphs  (g)(2). 
(g)(5).  and  (h)  to  read  as  follows: 

§  200.30-1 4    Delegation  of  auttiority  to  the 
General  Counsel. 

«        •        •        •        • 

(g)(1)  With  respect  to  proceedings 
conducted  pursuant  to  the  Securities 
Act  of  1933  (15  U.S.C.  77a.  et  seq.).  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a,  et  seq.).  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79a.  et  seq.),  the  Trust  Indenture 
Act  of  1939  (15  U.S.C.  77aaa.  et  seq.). 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l.  et  seq.).  the  Securities 
Investor  Protection  Act  of  1970  (15 
U.S.C.  78aaa,  et  seq.).  and  the  provisions 
of  Rule  2(e)  of  the  Commission's  Rules 
of  Practice  (§  201.2(e)  of  this  chapter): 
•        •        «        •        • 

(2)  With  respect  to  proceedings 
conducted  pursuant  to  the  Sei:iirities 
Act  of  1933  (15  U.S.C.  77a.  et  st-q.).  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a,  et  seq.).  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l. 
et  seq.).  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b-l.  et  seq.).  the 
Securities  Investor  Protection  Act  of 
1970  (15  U.S.C.  78aaa.  et  seq.).  and  the 
provisions  of  Rule  2(e)  of  the 
Commission's  Rules  of  Practice 
(§  201.2(e)  of  this  chapter),  to  issue 
findings  and  orders  taking  the  remedial 
action  described  in  the  order  for 
proceedings  where  the  respondents 
expressly  consent  to  such  action,  fail  to- 
appear  or  default  in  the  filing  of  answers 
required  to  be  filed;  or  to  grant  a 
request,  based  upon  a  showing  of  good 
cause,  to  vacate  an  order  of  default.  .so~ 
as  to  permit  presentation  of  a  defense. - 
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(5)  With  respect  to  proceedings 
conducted  or  reviewed  pursuant  to  the 
Se{;urities  Exchange  Act  of  1934  (15 
U.S.C.  78a.  et  seq.).  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l. 
ef  seq.).  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b-l.  et  .seq.).  and  the 
provisions  of  Rule  2(e)  of  the 
Commission's  Rules  of  Practice 
{§  201.2(e)  of  this  chapter),  to  determine 
applications  to  stay  Commission  orders 
pending  appeal  of  those  orders  to  the 
federal  courts. 

•  •        »        •        • 

(h)  Notwithstanding  anything  in 
paragraph  (g)  of  this  section,  the 
functions  described  in  paragraph  (g)  of 
this  section  are  not  delegated  to  the 
General  Counsel  with  respect  to 
proceedings  in  which  the  Chairman  or 
the  General  Counsel  determines  that 
separation  of  functions  requirements  or 
other  circumstances  would  make 
inappropriate  the  General  Counsel's 
exercise  of  such  delegated  functions. 
With  respect  to  such  proceedings,  such 
functions  are  delegated  to  the  Executive 
Assistant  to  the  Chairman  pursuant  to 
§  200.30-16  of  this  chapter. 

3.  Section  200.30-16  is  amended  by 
removing  paragraph  (b),  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c).  by  revising  the 
references  "paragraph  (d)"  in  the 
introductory  text  of  this  section  to  read 
"paragraph  (c)",  and  by  revising  newly 
designated  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§200.30-16    Detegalion  Of  autttortty  to 
Executive  Assistant  to  ttM  Ctiairman. 

*  *        *        «        * 

(b)  Notwithstanding  anything  in 
paragraph  (a)  of  this  section,  in  any 
proceeding  described  in  paragraph  (a)  of 
this  section  in  which  the  Executive 
Assistant  believes  it  appropriate,  the 
Executive  Assistant  may  submit  the 
matter  to  the  Commission. 

(c)  Notwithstanding  anything  in  this 
section,  the  functions  otherwise 
delegated  to  the  Executive  Assistant 
respecting  any  proceeding  in  which  the 
Chairman  or  the  Executive  Assistant 
determines  that  the  Executive 
Assistant's  exercise  of  such  delegated 
functions  would  be  inappropriate,  are 
hereby  delegated  to  such  person  or 
persons,  not  under  the  Executive 
Assistant's  supervision,  as  may  be 
designated  by  the  Chairman. 

Dated:  July  29, 1994. 

By  the  G"mmi«!ion. 
Margaret  H.  McJarUnd. 
Deputy  Secretary. 
jFK  Doc.  94-19007  Filed  ft-3-94;  8:45  .im| 

BILLP40  COOE  MIO-01-M    , 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  4 
[T.0. 94-62] 

Vessels  in  Foreign  and  Domestic 
Trades 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  to  include  Malta  in 
the  lists  of  nations  which  permit  vessels 
of  the  United  States  to  transport  certain 
articles  specified  in  section  27. 
Merchant  Marine  Act  of  1920,  as 
amended,  between  their  ports.  This 
amendment  will  provide  reciprocal 
privileges  for  vessels  of  Maltese  registry. 

Customs  has  been  furnished  with 
satisfactory  evidence  that  Malta  places 
no  restrictions  on  the  transportation  of 
certain  specified  articles  by  vessels  of 
the  U.S.  between  ports  in  that  country. 
EFFECTIVE  DATES:  The  reciprocal 
privileges  for  vessels  registered  in  Malta 
became  effective  on  May  27, 1994.  This 
amendment  is  effective  August  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Whiting,  Carrier  Rulings 
Branch,  at  202-482-6940. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  27,  Merchant  Marine  Act  of 
1920,  as  amended  (46  U.S.C.  App.  883), 
provides  generally  that  no  merchandise 
shall  be  transported  by  water,  or  by  land 
and  water,  between  points  in  the  United 
States  except  in  vessels  built  in  and 
documented  under  the  laws  of  the 
United  States  and  owned  by  U.S. 
citizens.  However,  the  sixth  proviso  of 
the  Act.  a.s  amended,  provides  that  upon 
a  finding  by  the  Secretary  of  the 
Treasury,  pursuant  to  information 
obtained  and  furnished  by  the  Secretary 
of  State,  that  a  foreign  nation  does  not 
restrict  the  transportation  of  certain 
articles  between  its  ports  by  vessels  of 
the  United  States,  reciprocal  privileges 
will  be  accorded  to  vessels  of  that 
nation,  and  the  prohibition  against 
transportation  of  those  articles  between 
points  in  the  U.  S.  will  not  apply  to  its 
vessels. 

In  accordance  with  the  Act,  the 
Customs  Service  has  listed  in 
S  4.93(b)(1)  of  the  Customs  Regulations 
(19  CFR  4.93(b)(1))  those  nations  foiind 
to  extend  reciprocal  privileges  to  vessels 
of  the  United  States  for  the 
transportation  of  empty  cargo  vans, 
empty  lift  vans,  and  empty  .shipping 
tanks.  Those  nations  found  to  grant 


reciprocal  privileges  to  vessels  of  the 
United  States  for  the  transportation  of 
equipment  for  use  with  cargo  vans,  lift 
vans,  and  shipping  tanks;  empty  barges 
specifically  designed  for  carriage  aboard 
a  vessel:  empty  instruments  of 
international  traffic;  and  certain 
stevedoring  equipment  and  material,  are 
listed  in  §  4.93(b)(2)  of  the  Customs 
Regulations  (19  CFR  4.93(b)(2)). 

The  authority  to  amend  this  section  of 
the  Customs  Regulations  has  been 
delegated  to  the  Chief,  Regulations 
Branch. 


Finding 

By  letter  dated  May  21. 1994. 
accompanied  by  a  copy  of  a 
communication  from  the  Embassy  of 
Malta,  the  Department  of  State  advised 
that  Malta  places  no  restrictions  on  the 
transportation  of  the  articles  listed  in 
the  Act  by  vessels  of  the  United  States 
between  Maltese  ports. 

On  the  basis  of  information  received 
from  the  Department  of  State  and  the 
Embassy  of  Malta,  it  has  been 
determined  that  Malta  places  no 
restrictions  on  the  transportation  of  the 
articles  specified  in  section  27  of  the 
Merchant  Marine  Act  of  1920,  as 
amended  (46  U.S.C.  App.  883),  by 
vessels  of  the  United  States.  Therefore, 
appropriate  reciprocal  privileges  are 
accorded  to  vessels  of  Maltese  registrj* 
as  of  May  27,  1994. 

This  document  amends  the 
regulations  accordingly. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
involves  a  matter  in  which  the  public  is 
not  particularlv  interested.  pur'Jn.-'nl  to 
5  U.S.C.  553(bj(B),  notice  and  |,uhiic 
procedure  thereon  are  unnecessary. 
Furthermore,  for  the  same  reasons,  good 
cause  exists  for  dis(>ensing  with  a 
delayed  effective  date  under  5  U.S.C. 
553(d)(1). 

Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

This  document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  That  Act  does 
not  apply  to  any  regulations  such  as  this 
for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  or  any  other  statute. 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
128f.f). 
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Drafting  Inforxn  ation 

The  principal  author  of  this  document 
was  Janet  JohnsDn,  Regulations  Branch, 
U,  S.  Customs  Service.  However, 
personnel  from  other  offices  of  the 
Customs  Servict  participated  in  its 
development.    | 


List  of  Subjects 

Customs  dut 
Exports,  Freight 
carriers.  Oil  pol 
recordkeeping 


1119  CFR  Part  4 


HS 


and  inspection. 
Harbors,  Maritime 
ution.  Reporting  and 
n  (quirements.  Vessels. 


Amendment  to  tie  Customs  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in  Malta, 


Part  4,  Customs 


Part  4),  is  amenqed  as  follows: 

PART  4— VESSILS  IN  FOREIGN  AND 
DOMESTIC 


TRADES 

1.  The  genera^authority 
the  specific  auth  ority  " 
to  read  as  follo\A;  s 


Authority:  5  U. 
1431.1433,1434, 

•  •  • 

Section  4.93  also  i 
1322(a),  46  U.S.C. 


C.  301;  19  use  66, 
1624;  46  use  App.  3.  91; 

*  * 

isued  under  19  U.S.C 
^pp.  883; 


§4.93    [AmendeC 

2.  Section  4.9 
amended  by  ad( 
alphabeticaford 
countries  under 

Dated:  Inly  28. 
Harold  Singer. 
Chief,  negulations 
|FR  Doc.  94-18985 
BILUNG  CODE  4820-0:  -P 
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19  CFR  Part  4 

[T.D.  94-63] 


Addition  of  Italy 
Countries  Entitl 
Cruising 
Vessels 


Licenses 


AGENCY:  Customi , 
ACTION:  Final  ru 


summary:  This  dbcum 
Customs  Regulat 
the  list  of  countries 
vessels  may  be  i 
licenses.  Custom^ 
that  yachts  used 
exclusively  as  pi 
belonging  to  any 
allowed  to  arrive 
Italian  ports  and 
Italy  without 
entry  and  clearance 


being 


:eguIations  (19  CFR 


for  Part  4  and 
for  §4.93  continue 


to  the  List  of 
tlfd  to  Reciprocal 
tor  its  Pleasure 


Service,  Treasury. 


b. 


ent  amends  the 
ons  by  adding  Italy  to 

whose  pleasure 
ued  U.S.  cruising 
has  been  informed 
jnd  employed 
jasure  vessels 
U.S.  resident  are 
at  and  depart  from 
cruise  in  the  waters  of 

subjected  to  formal 

procedures. 


Therefore,  Customs  is  extending 

reciprocal  entry  and  clearance 

procedures  to  Italian-flag  pleasure 

vessels. 

EFFECTIVE  DATE:  These  reciprocal 

privileges  became  effective  for  Italy  on 

March  11, 1994.  This  amendment  is 

effective  August  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Whiting,  Carrier  Rulings 

Branch,  202-482-6940. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4.94(a),  Customs  Regulations 
(19  CFR  4.94(a)),  provides  that  U.S. 
documented  vessels  with  a  recreational 
endorsement,  that  are  used  exclusively 
for  pleasure  and  not  engaged  in  any 
trade  and  that  do  not  violate  the  U.S. 
Customs  or  navigation  laws,  may 
proceed  from  port  to  port  in  the  U.S.  or 
to  foreign  ports  without  entering  and 
clearing,  provided  they  have  not  visited 
a  hovering  vessel.  However,  when 
returning  from  a  foreign  port  or  place, 
such  pleasure  vessels  are  required  to 
report  their  arrival  pursuant  to  §  4.2, 
Customs  Regulations  (19  CFR  4.2). 

Foreign-flag  yachts  entering  the  U.S. 
are  generally  required  to  comply  with 
the  laws  applicable  to  foreign  vessels 
arriving  at,  departing  from,  and 
proceeding  between  ports  of  the  U.S. 
See,  for  example,  §  433,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1433). 
However,  §  4.94(b),  Customs 
Regulations  (19  CFR  4.94(b)),  provides 
that  pleasure  vessels  from  certain 
countries  found  to  exempt  U.S.  pleasure 
vessels  from  certain  formal  Customs 
procedures  may  be  issued  cruising 
licenses  that  reciprocally  exempt  them 
from  similar,  U.S.  formal  entry  and 
clearance  procedures  [e.g.,  filing 
manifests,  obtaining  permits  to  proceed, 
and  paying  entry  and  clearance  fees). 
Then,  upon  arrival  at  each  U.S.  port  of 
entry,  the  masters  of  such  licensed 
vessels  simply  report  the  fact  of  arrival 
to  the  appropriate  Customs  office.  Also, 
yachts  or  pleasure  vessels  not  carrying 
passengers  or  merchandise  in  trade  are 
exempt  from  paying  tonnage  tax  and 
light  money  pursuant  to  §  4.21(b)(5). 
Customs  Regulations  (19  CFR 
4.21(b)(5)).  The  list  of  such  countries 
that  have  been  granted  reciprocal 
customs  privileges  is  set  forth  at 
§  4.94(b). 

By  diplomatic  note  dated  January  20, 
1994,  the  Embassy  of  Italy,  in 
Washington,  D.C.,  informed  the 
Department  of  State  that  Italy  allows 
U.S.  yachts  and  other  pleasure  boats  to 
arrive  at  and  depart  from  Italian  ports 
and  to  cruise  without  payment  of  import 
duties  or  taxes  and  free  of  import 


prohibitions  and  restrictions,  subject  to 
re-exportation  and  certain  other 
conditions.  By  letter  dated  March  7, 
1994,  the  Department  of  State  advised 
the  Chief,  Carrier  Rulings  Branch.  U.S. 
Customs  Service,  that  the  Italian 
treatment  of  U.S.  pleasure  vessels  in 
Italian  waters  appeared  to  satisfy  the 
conditions  for  reciprocal  customs 
privileges  and  recommended  that  Italy 
be  added  to  the  list  of  countries  under 
the  provisions  of  19  CFR  4.94(b).  The 
Director,  International  Trade 
Compliance  Division,  is  of  the  opinion 
that  satisfactory  evidence  has  been 
furnished  to  grant  the  reciprocal 
privileges  allowed  under  §  4.94(b), 
effective  March  11, 1994,  and  requested 
that  Italy  be  added  to  the  list  of 
countries  enumerated  at  §  4.94(b). 

Authority  to  amend  this  section  of  the 
Customs  Regulations  has  been  delegated 
to  the  Chief,  Regulations  Branch. 

Inapplicability  of  Public  Notice  and 
Comment  Requirements,  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Because  this  amendment  merely 
reflects  a  statutory  requirement  that 
confers  a  benefit  upon  the  public, 
pursuant  to  5  U.S.C.  553(b)(B),  notice 
and  public  procedure  thereon  are  not 
required.  Furthermore,  for  the  same 
reasons,  good  cause  exists  for 
dispensing  with  a  delayed  effective  date 
under  5  U.S.C.  553(d)  (1)  and  (3). 

Since  this  document  is  not  subject  to 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  of  the  Customs  Service 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Exports,  Freight,  Harbors,  Maritime 
Carriers,  Oil  pollution.  Reporting  and 
recordkeeping  requirements,  Vessels. 

Amendment  to  the  Customs  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in  Italy, 
Part  4,  Customs  Regulations  (19  CFR 
Part  4),  is  amended  as  set  forth  below: 
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PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
Fart  4  and  the  specific  authority  citation 
for  §  4.94  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U  S.C.  66. 
1431.  1433. 1434, 1624;  46  U.S.C  App.  3.  91; 

•  *  *         •  • 

Section  4.94  also  issued  under  19  U.S.C. 
1441.  46  U.S.C.  App.  104; 

»  •  •  ♦  » 

§  4.94    [Amended] 

2.  In  §  4.94.  paragraph  (b)  is  amended 
by  inserting,  in  appropriate  alphabetical 
order,  "Italy"  in  the  list  of  countries. 

Dated:  July  28. 1994. 
Harold  Singer,     . 
Chief,  negulations  Brunch. 
|FR  Doc.  94-18984  Filed  8-3-94;  8:45  am] 

aiLUNG  CODE  4820-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-37-2-5926a;  FRL-5009-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  Emission  Statement 
Implementation  Plan  for  Alabama 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Alabama 
through  the  Alabama  Department  of 
Environmental  Management  (ADEM)  for 
the  purpose  of  implementing  an 
emission  statement  program  for 
stationary  sources  within  the  Alabama 
portions  of  the  Birmingham  ozone 
nonattainment  area.  The  SIP  was 
submitted  by  the  Slate  to  satisfy  the 
federal  requirements  for  an  emission 
statement  program  as  part  of  the  SIP  for 
Alabama. 

EFFECTIVE  DATE:  This  action  will  be 
effective  October  3. 1994.  unless 
someone  submits  adverse  or  critical 
comments  by  September  6, 1994.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to: 

Joey  LeVasseur.  Regulatory  Planning  and 
Development  Section.  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
.Management  Division.  Region  IV 
Environmental  Protection  Agency.  345 
C:ourtland  Sfreet.  NE.  Atlanta,  (ieorgia 
.J0365 


Copies  of  the  material  submitted  by  the 
State  of  Alabama  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

.^irand  Radiation  Docket  and  Infoniiation 

Center  (Air  Docket  6102).  U.S. 

Environmental  Protection  Agency.  401  M 

Street  SW..  Washington,  DC  20460. 
Environmental  Protection  Agency.  Region  IV 

Air  Programs  Branch.  345  Courtland  SUfct 

NE.,  Atlanta,  Georgia  30365 
Ahibama  Department  of  Environmental 

Management.  Office  of  General  Counsel, 

1751  Cong.  W.L.  Dickinson  Drive, 

Montgomery,  Alabama  36130. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 

LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE,  Atlanta,  Georgia 
30365  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATION:  A  SIP 
revision  was  submitted  by  the  State  of 
Alabama  on  November  13, 1992,  to 
satisfy  the  requirements  of  section 
182(a)(3)(B)  of  the  Clean  Air  Act 
Amendments  of  1990  (CAA)  (November 
15.  1990).  The  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 
Appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26, 1991).  The 
submittal  was  found  to  be  complete  and 
a  letter  dated  December  24.  1992.  was 
sent  to  Mr.  Richard  Grusnick,  Chief  of 
the  Air  Division  in  the  Alabama 
Department  of  Environmental 
Management  indicating  the  submittal 
was  administratively  complete. 

There  are  several  key  general  and 
specific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  state  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting.  In 
general,  the  program  must  include,  at  a 
minimum,  p.'ovisions  for  applicability, 
definitions,  compliance,  and  specific 
source  requirements  detailed  below. 

A.  SIP  Revision  Submission.  The 
State  of  Alabama  submitted  their 
emission  statement  regulation  on 
November  13, 1992,  which  meets  the 
emission  statement  requirement. 

B.  Program  Elements.  The  State 
emission  statement  program  must,  at  a 
minimum,  include  provisions  covering 
applicability  of  the  regulations,  a 
i:ompIiance  schedule  for  sources 
covered  by  the  regulations,  and  the 
specific  reporting  requirements  for 
sources.  The  emission  statement 
.submitted  by  the  source  .should  contain. 


at  d  minimum,  a  certification  that  the 
information  is  accurate  to  the  best 
knowledge  of  the  individual  certifying 
the  statement.  These  requirements  can 
be  found  in  subpart  D  on  page  2,  of 
section  2.  of  chapter  11.  in  the  Alabama 
SIP. 

C.  Applicability.  Section  182(a)(3)(B) 
requires  that  states  with  areas 
designated  as  nonattainment  for  ozone, 
require  emission  .statement  data  from 
sources  of  volatile  organic  compounds 
(VOC)  or  oxides  of  nitrogen  (NOy)  in  the 
nonattainment  areas.  This  requirement 
applies  to  all  ozone  nonattainment 
areas,  regardless  of  the  classification 
(Marginal.  Moderate,  etc.). 

The  states  may  waive,  with  EPA 
approval,  the  requirement  for  emission 
statements  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-wide  NOx  or  VOC  • 
emissions  in  nonattairunent  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using  emi.ssion 
factors  e.stablished  by  EPA  (such  as 
those  found  in  EPA  publication  AP-42) 
or  other  methods  acceptable  to  EPA. 
The  Alabama  submittal  waives  the 
emission  statement  requirement  for 
sources  with  less  than  25  tons  per  ye.nr 
combined  of  actual  plant-wide  NO\  and 
VOC  emissions  and  has  included 
calculations  of  these  emissions  in  their 
1990  Base  Year  Emissions  Inventory. 

Final  Action 

In  this  action,  EPA  is  approving  the 
Emission  Statement  SIP  revision 
submitted  by  the  State  of  Alabama 
through  the  ADEM.  This  action  is  being 
taken  without  prior  proposal  because 
the  changes  are  noncontroversial  and 
EPA  anticipates  no  significant 
comments  on  them.  The  public  should 
be  advised  that  this  action  will  be 
effective  October  3,  1994.  However,  if 
adverse  or  critical  comments  are 
received  by  September  6, 1994.  this 
action  will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (please  see  the  proposed 
rule  published,  simultaneously,  in  the 
proposal  section  of  this  Federal 
Register.) 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
(60  days  from  date  of  publication). 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
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I'.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
S3Ction  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Emission 
statements,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Reporting  and  recordkeeping 
requirements.  SIP  requirements,  Volatile 
organic  compounds. 

Dated:  June  29,  1994. 
Joe  R.  Franzmathes, 

Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42.  U.S.C  7401-7671(q). 

Subpart  B— Alabama 

2.  Section  52.50,  is  amended  by 
adding  paragraph  (c)(65)  to  read  as 
follows: 

§  52.50    Identification  of  plan. 

•         •         •         •         * 

(c)*  •   * 

(65)  Revisions  to  the  State  of  Alabama 
State  Implementation  Plan  (SIP) 
concerning  emission  statements  were 
submitted  on  November  13, 1992.  by  the 
Alabama  Department  of  Environmental 
Management. 

(i)  Incorporation  by  reference.  The 
Addition  of  Section  11.2  of  the  Alabama 
Regulations  was  effective  on  November 
13.  1992. 

(ii)  Other  material.  Letter  dated 
November  13, 1992,  from  the  Alabama 
Department  of  Environmental 
Nfanagement. 

irR  D(jc.  94-18953  Filed  8-3-94;  8:45  am| 
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40  CFR  Part  52 

[Region  II  Docket  No.  127;  SiPTRAX  NY4- 
2-6503,  FRL-5004-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  the 
Kew  York  State  Implementation  Plan 
for  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EP.^). 

ACTION:  Final  nile. 

SUMMARY:  The  Environmental  Protection 
Agency  is  announcing  the  limited 
approval  of  a  request  by  the  State  of 
New  York  to  revise  its  State 
Implementation  Plan  (SIP)  for  ozone 
related  to  the  control  of  volatile  organic 


compound  emissions  from  architectural 
coatings.  EPA  is  also  finding  that  the 
State  has  partially  met  a  commitment 
made  in  its  1982  ozone  and  carbon 
monoxide  SIP  for  the  New  York  City 
Metropolitan  Area  to  regulate 
architectural  coatings.  This  revision 
deleted  part  205  (1979  version) 
"Photochemically  Reactive  Solvents  and 
Organic  Solvents  from  Certain 
Processes-New  York  City  Metropolitan 
Area"  and  added  part  205 
"Architectural  Surface  Coatings."  This 
regulation  will  result  in  additional 
reductions  in  emissions  of  volatile 
organic  compounds  which  will  help  to 
attain  the  national  ambient  air  quality 
standard  for  ozone. 
EFFECTIVE  DATE:  This  action  will  be 
effective  September  6, 1994. 
ADDRESSES:  Copies  of  the  State 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 
Environmental  Protection  Agency. 

Region  II  Office.  Air  Programs  Branch. 

26  Federal  Plaza.  Room  1034A,  New 

York.  New  York  10278. 
New  York  State  Department  of 

Environmental  Conservation.  Division 

of  Air  Resources.  50  Wolf  Road. 

Albany.  New  York  12233. 
Environmental  Protection  Agency,  Air 

and  Radiation  Docket  and  Information 

Center  (MC  6102).  401  M  Street  SW., 

Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency.  26  Federal  Plaza,  Room  1034A,. 
New  York.  New  York  10278.  (212)  264- 
2517. 

SUPPLEMENTARY  INFORMATION:  On  July 
27,  1993  (58  FR  40107)  the 
Environmental  Protection  .Agency  (EPA) 
proposed  limited  approval  of  a  request 
by  the  State  of  New  York  to  revise  its 
State  Implementation  Plan  (SIP)  for 
ozone.  This  revision  deleted  part  205 
(1979  version)  "Photochemically 
Reactive  Solvents  and  Organic  Solvents 
from  Certain  Processes-New  York  City 
Metropolitan  Area"  and  added  new  part 
205  "Architectural  Surface  Coatings." 
effective  September  15,  1988  to  Title  6 
of  the  New  York  Code  of  Rules  and 
Regulations.  EPA  also  proposed  finding 
that  the  State  has  partially  met  a 
commitment  made  in  its  1982  ozone 
and  carbon  monoxide  SIP  for  the  New 
York  City  Metropolitan  Area  (NYCMA) 
to  regulate  architectural  coatings. 
New  part  205  provides  for  the 
regulation  of  architectural  surface 
coatings,  sold,  offered  for  sale,  or  used 
in  the  NYCMA.  Architectural  surface 
coatings  applied  to  stationary  structures, 
buildings,  hou.ses,  mobile  homes. 
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pavement  or  curbs  are  regulated  by  part 
205.  These  coatings  are  not  applied  in 
a  factory  or  manufacturing  operation. 
The  regulation  requires  any 
architectural  coating  manufactured  after 
-July  1, 1989  that  is  to  be  sold,  offered 
for  sale  or  used  in  the  NYCMA  to  meet 
the  designated  volatile  organic 
compound  (VOC)  content  limitations  in 
part  205. 

Paint  manufacturers  must  include  on 
the  container  the  VOC  content 
limitations,  date  of  manufacture  or  date 
code,  along  with  any  instructions 
concerning  thinning.  Compliance  with 
part  205  can  be  determined  visually  by 
checking  the  paint  containers  and  by 
taking  samples  of  the  paint  and 
calculating  the  volatile  content  of  the 
coating  and  comparing  it  with  the  limit 
in  the  regulation.  In  some  Instances  it  is 
necessary  to  measure  certain  coating 
parameters.  The  EPA  recommended  test 
method  for  determining  these 
parameters  is  EPA  Reference  Method  24 
(40  CFR  part  60  Appendix  A).  Part  205 
inadvertently  omitted  this  reference 
which  New  York  uses  in  performing 
similar  testing  for  other  regulations. 
Therefore.  EPA  cannot  fully  approve  the 
regulation.  However,  because  EPA 
believes  that  the  regulation  strengthens 
the  SIP  by  providing  for  additional 
reductions  of  VOCs,  EPA  is  granting  a 
limited  approval  to  the  regulation. 

EPA  also  finds  that  the  State  has 
partially  fulfilled  its  commitment  in  the 
SIP  to  adopt  an  architectural  coatings 
control  measure  (contained  in  part  205). 
Adoption  of  a  specific  test  procedure,  as 
discussed  above,  is  necessary  to 
completely  fulfill  this  commitmenf. 

The  basis  forEPA^s  limited  approval 
is  further  explained  in  the  proposed 
rulemaking  on  July  27,  1993  (58  FR 
40107).  In  that' proposed  rulemaking, 
EPA  asked  for  comments  on  its 
proposed  action.  EPA  received  one 
comment,  from  the  Con.sumer  Policy 
Institute  (CPI). 

CPI  raises  three  issues  in  its 
comments:  the  timeliness  of  New  York's 
submission,  the  difference  between  the 
emission  reductions  New  York 
committed  to  and  the  emission 
reductions  actually  obtained,  and 
whether  New  York  is  enforcing  the 
regulation. 

First.  CPI  notes  that  New  York  has 
failed  to  meet  the  commitment  made  in 
its  1982  SIP  in  a  timely  manner,  and 
questions  whether  New  York  will 
further  "slip"  in  meeting  other  SIP 
requirements. 

New  York's  1982  SIP  committed  to 
develop  and  adopt  an  architei:tural 
regulation  by  Januar>'.  1986.  New  York 
did  not  meet  this  date  for  a  variety  of 
reasons.  The  Clean  Air  Act.  as  revised 


in  1977.  provided  limited  remedies  for 
a  state  which  failed  to  meet  Act  and  SIP 
requirements,  but  these  were  sufficient 
to  resuh  in  New  York  adopting  part  205 
on  August  15. 1988.  The  amendments  of 
1990  substantially  strengthen  EPA's 
enforcement  abilities  by  providing 
specific  procedures,  time  frames  for  SIP 
submittals  and  sanctions  should  a  state 
fail  to  submit  or  implement  their  SIPs. 
The  sanctions  which  the  Act  mandates 
are:  restrictions  on  new  growth  of 
industries  which  generate  air  pollutants 
and  a  loss  of  federal  highway  funds. 
EPA  believes  these  new  strengthened 
procedures  and  sanctions  will  induce 
the  states  to  fulfill  their  obligations. 

Second,  CPI  notes  that  New  York 
committed  to  obtaining  11.682  tons  of 
reductions  in  VOCs  in  its  1982  SIP.  yet 
New  York  now  estimates  that  part  205 
will  only  result  in  emission  reductions 
of  3,000  tons  p>er  year.  CPI  questions 
how  New  York  will  meet  this 
commitment  for  equivalent  tonnage 
reductions  in  VOCs. 

This  comment  raises  concerns 
regarding  the  level  of  controls  that  have 
been  required  and  the  ability  of  New 
York  to  demonstrate  attainment  (i.e.. 
rectify  the  shortfall).  The  Clean  Air  Act 
addresses  both  of  these  concerns.  The 
Act  uses  a  fundamental  concept  that 
sources  should  apply  reasonably 
available  control  technology  (RACT).  as 
defined  in  control  techniques  guidelines 
(CTGs)  or  as  determined  by  a  state 
through  a  specific  technical  and 
economic  review  of  the  industry.  As 
EPA  explained  in  its  proposed  action. 
New  York's  original  emission  reduciion 
was  based  on  1975  data  which  New 
York  believes  overestimated  the  amount 
of  solvent  based  coatings  used  in  the 
NYCMA.  and  on  which  the  projected 
emission  reductions  were  based.  The 
present  emission  reduction  estimate 
reflects  current  coating  usage  and 
solvent  content  which  EPA  believes  is 
more  accurate.  EPA  also  notes  that  New- 
York  has  regulated  all  the  high  volume 
coatings  as  well  as  mo.st  of  the  lower 
usage  coatings  that  the  original 
commitment  intended.  In  addition.  EPA 
has  found  that  New  York's  VOC 
limitations  are  consistent  with 
regulations  of  the  limited  number  of 
states  that  have  also  regulated  these 
coatings.  Furthermore,  section  183(e)  of 
the  Act  requires  EPA  to  regulate 
consumer  products,  which  include 
architectural  coatings.  EPA  has  a  major 
rule  development  effort  underway  to 
develop  a  national  an:hite(:tural  coatings 
regulation  that  will  provide  more 
extensive  and  current  data  on  coating 
content  and  usage.  Once  this  data  is 
available.  New  York  will  l)e  able  to 


reevaluate  its  rule  to  determine  if 
additional  reductions  are  achievable. 

In  terms  of  New  York's  ability  to 
reach  attainment.  Congress,  in 
recognizing  that  many  states,  including 
New  York  were  having  problems  .solving 
their  air  pollution  problems,  set  forth  a 
procedure  for  states  to  follow  in  the  Act 
as  amended  in  1990.  This  pro<:edure 
consists  of  requirements  to  develop 
accurate  current  emission  inventories 
that  can  be  used  in  selecting  control 
strategies,  to  adopt  specific  control 
measures,  to  develop  reasonable  further 
progress  plans,  and  to  develop  any 
additional  control  measures  needed  to 
attain  the  standard  by  the  specified 
dates.  These  requirements  will  address 
any  shortfalls  that  remain  from  the 
previously  approved  SIP  and  insure  that 
states,  like  New  York,  attain  the  ozone 
standard  in  an  expeditious  manner. 

Third,  CPI  raises  its  concern  that, 
while  New  York  State  has  adopted  the 
regulation,  it  may  not  actually  be 
enforcing  it. 

Part  205  contains  labeling 
requirements  with  which  manufacturers 
of  art;hitectural  coatings  must  comply. 
This  provides  a  quick  method  of 
screening  the  coatings  being  sold.  Li 
addition,  after  the  regulation  l>ecame 
effective.  New  York  State  performed 
random  checks  of  retail  stores  to  ensure 
that  only  compliant  coatings  were  being 
sold.  New  York  has  continued  to  take 
action  to  ensure  that  retailers  and 
manufacturers  are  complying  with  part 
205. 

In  addition,  by  incorporating  this 
regulation  into  New  York's  SIP.  it 
becomes  federally  enforceable.  Thus 
EPA  has  the  nuthority  to  take 
enforcement  action  should  EPA 
determine  there  is  any  lack  of 
compliance. 

Conclusion 

The  Agency  has  reviewed  New  York's 
n>quest  for  revision  of  the  federally- 
approved  SIP  for  conformance  with  the 
provisions  of  ihe  1990  Amendments 
enacted  on  November  15,  1990.  The 
Agency  has  determined  that  this  action 
confonns  with  those  requirements 
irrespective  of  the  fact  that  the  submittiil 
preceded  the  date  of  enactment.  The 
revision  incorporates  a  control  program 
consistent  to  the  one  committed  to  in 
the  1982  SIP  and  results  in  emission 
reductions.  Therefore,  New  York's 
submittal  meets  the  requirements  of 
section  193.  Beyond  that,  the  revision 
will  not  interfere  with  the  SIP's  ability 
to  meet  the  new  Act's  requirements,  and 
thus  it  meets  the  test  in  section  1 10(i) 
of  the  Act. 

Because  of  a  missing  test  method. 
EPA  cannot  grant  full  approv.il  to  this 
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3)  of  the  Clean  Air  Act 


requires  that  EP>  i  develop  either 
national  regulatii  >ns  or  CTG  for 
consumer  and  ccmmercial  products, 
which  may  include  architectural 
coatings.  If  EPA  >romulgates  a  federal 
regulation  for  an  hitectural  coatings 
under  this  autho  ity,  then  sources 
covered  by  New  York's  part  205  would 
also  be  required  '  o  comply  with  the 
federal  regulation.  New  York  does  retain 
the  right  to  prom  iilgate  regulations  that 
are  more  stringer  t  than  either  a  federal 
regulation  or  a  C  rC. 

Nothing  in  thi<  rule  should  be 
construed  as  permitting,  allowing  or 
establishing  a  pn  (cedent  for  any  future 
request  for  revisi  3n  to  any  SIP.  Each 
request  for  revisi  jn  to  any  SIP  shall  be 
considered  sepai  =itely  in  light  of  specific 
technical,  econoi  iiic,  and  environmental 
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40  CFR  Part  52 

nL70-1-6254A;  FF*.-5013-4] 


Approval  and  Pr^mulgati 
Implementation 


SUMMARY:  The  U 
Environmenta 


factors,  and  in  relation  to  relevant 
-Statutory  and  regulatory  requirements. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 

review. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this  rule 
must  be  n  led  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit 
within  60  days  from  date  of  publication. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  rule  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  June  13, 1994. 
William  |.  Muszynski, 
Deputy  Regional  Administrator. 

Title  40.  chapter  I,  part  52,  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  HH— New  Yorit 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(87)  to  read  as 
follows: 

§52.1670    IdenUfication  of  plan. 

»        •        •        •        « 

(c)*  *  • 

•        *        •        •        • 

(87)  A  revision  to  the  New  York  State 
Implementation  Plan  (SIP)  for 
attainment  and  maintenance  of  the 
ozone  standard  dated  October  14, 1988, 
submitted  by  the  New  York  State 
Department  of  Environmental 
Conservation. 

(i)  Incorporation  by  reference: 

(A)  New  part  205  of  title  6  of  the  New 
York  Code  of  Rules  and  Regulations  of 
the  State  of  New  York,  entitled 
"Architectural  Surface  Coatings," 
effective  on  September  15, 1988. 

(ii)  Additional  material. 

(A)  December  5, 1988  letter  from 
Thomas  Allen,  to  Conrad  Simon.  EPA. 
requesting  EPA  approval  of  the 
amendments  to  part  205. 

3.  Section  52.1679  is  amended  by 
revising  the  entry  for  part  205  in  the 
table  to  read  as  follows: 

§  52.1679    EPA-approved  t4ew  York  State 
regulations. 


State  effective 
date. 


Latest  EPA  approval  date 


Comments 


9/15/88    8/4/94.  rmsert  citation  of  ttiis  notice] 


Until  EPA  approves  State  adopted  coat- 
ing test  mettKKj.  EPA  will  use  40  CFR 
part  60,  App.  B,  Mettwd  24. 


Filed  8-3-94;  8:45  am] 


on  of 
>lans;  Illinois 


AGENCY:  Environtnental  Protection 
Agency. 

ACTION:  Final  rul 


ited  States 
Protection  Agency 


(USEPA)  is  approving  a  February  11, 
1993.  State  submittal  requesting  a 
revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  carbon 
monoxide  (CO).  The  revision  pertains  to 
a  site-specific  emission  limit  for  an  iron 
foundry  operated  by  General  Motors 
Corporation  (CMC)  and  located  adjacent 
to  Interstate  74  at  G  Street  in  Vermilion 
County,  Illinois.  Vermilion  County  has 
been  designated  by  USEPA  as 
"unclassifiable/attainment"  for  carbon 
monoxide.  In  the  proposed  rules  section 
of  this  Federal  Register,  USEPA  is 
proposing  approval  of  and  soliciting 
public  comment  on  this  requested  SIP 


revision.  If  adverse  comments  are 
received  on  this  direct  final  rule, 
USEPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
response  to  this  final  rule  in  a  final  rule 
on  the  related  proposed  rule  which  is 
being  published  in  the  proposed  rules 
section  of  this  Federal  Register. 

EFFECTlve  DATE:  This  action  will  be 
effective  October  3,  1994  unless  notice 
is  received  by  September  6. 1994  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
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ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (5AR- 
IRJ).  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
IBJ).  United  States  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

A  copy  of  the  SIP  revision  is  located 
at  the  Office  of  Air  and  Radiation  (OAR) 
Docket  and  Information  Center  (Air 
Docket  6102).  Room  M1500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460, 
(202) 260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fayette  Bright.  Regulation  Development 
Section.  Regulation  Development 
Branch  (AR-18J),  United  States 
Environmental  Protection  Agency. 
Region  3.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  886-6069. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  1. 1992.  the  Illinois 
Pollution  Control  Board  (IPCB)  adopted 
n  Final  Opinion  and  Order  amending 
Title  35:  Environmental  Protection. 
Subtitle  B:  Air  Pollution  Chapter  I: 
Pollution  Control  Board  (35  lAC)  section 
216.381  revising  the  allowable  emission 
limit  of  gases  containing  CO  from  200 
ppm  to  2,000  ppm  for  the  GMC  iron 
foundry  in  Vermilion  County,  Illinois. 

The  GMC  foundry  manufactures  iron 
castings  for  the  automotive  industry. 
The  castings  include  brake  drums, 
bearing  caps,  differential  carriers,  water 
pumps  and  brake  rotors.  The  foundry  is 
located  approximately  1.5  miles  from 
downtown  Danville  adjacent  to 
Interstate  74  at  G  Street,  in  an  area  that 
is  predominately  agricultural,  with 
some  residential  sections.  This  is  the 
only  iron  foundry  in  Vermilion  County. 
Vermilion  County  has  been  designated 
by  USEPA  as  "unclassifiable/ 
attainment"  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  CO 
(Refer  to  title  40  of  the  Code  of  Federal 
Regulations  §81.314.  1992). 

The  GMC  foundry  is  presently  using 
two  cupolas.  Number  2  and  Number  3. 
in  its  foundry  operation.  A  cupola  is  a 
vertical  shaft  furnace  which  is  fed  or 
"chaiged"  with  layers  of  metallics,  coke 
and  lime.stone.  Cupola  melting  is  used 


by  G.MC  to  melt  scrap  metal. 
Approximately  220.000  tons  of  scrap 
metal  are  remelted  and  made  into 
castings  each  year.  Typical  cupola 
exhaust  gases  contain  13  to  27  percent 
CO.  This  is  the  equivalent  of  130,000  to 
270.000  parts  per  million  (ppm).  In  a 
cupola,  high  CO  levels  and  specific 
carbon  dioxide  ratios  are  important  to 
the  metallurgical  properties  of  the  iron. 
These  levels  can  be  minimized  by 
proper  selection  of  fuels,  charge 
material,  and  by  major  facility  changes, 
but  cannot  be  eliminated. 

In  July  1988,  emission  tests  of  the 
cupolas  showed  CO  emissions  from 
both  cupolas  were  in  excess  of  200  ppm. 
CO  was  present  at  a  concentration  of 
8,317  ppm  for  Cupola  Number  3  and  at 
4,563  ppm  for  Cupola  Number  2. 
Subsequent  tests  showed  CO 
concentrations  as  high  as  16,053  ppm 
for  Cupola  Number  3.  As  a  result  of 
these  tests.  GMC  initiated  an  aggressivo 
plan  to  modif>'  the  system  beyond  the 
state-of-the  art  contemplated  by  the 
regulation.  In  November  1988,  GMC 
filed  a  petition  for  a  variance  in  order 
to  continue  the  operation  of  the  foundry 
while  it  implemented  corrective  action 
to  reduce  the  concentration  of  CO  in  its 
emissions.  Although  modifications  have 
significantly  reduced  emissions, 
compliance  with  the  200  ppm  limitation 
has  not  been  achieved.  However, 
emissions  have  dropped  from  a  high 
concentration  of  approximately  18,000 
ppm  to  below  2,000  ppm.  A  computer 
modeling  study  discussed  below 
demonstrated  that  CO  emissions  at  the 
rate  of  2.000  ppm  would  not  adversely 
affect  the  National  Ambient  Air  Quality 
Standards  (NAAQS).  The  purpose  of 
this  source  specific  SIP  revision  request 
is  to  permanently  amend  CMC's 
allowable  emission  limit  of  gases 
containing  CO  from  200  ppm  to  2.000 
ppm  for  this  iron  foundry. 

II.  Analysis  of  State  Submittal 

As  previously  stated,  the  IPCB  has 
adopted  a  site-specific  regulation 
revising  the  allowable  emission  limit  of 
CO  from  GMC  cupolas  in  Vermilion 
County  from  200  ppm  to  2.000  ppm. 
The  new  language  reads  as  follows: 

The  standard  for  CO  for  35  lAC;  216.:t«l 
shall  not  apply  to  the  existing  foundry 
located  adjacent  to  Interstate  74  at  C,  slri'vi  m 
Vermilion  County,  owned  by  CMC  on  tii<; 
effective  date  of  this  regulation.  The  emission 
of  carbon  monoxide  from  this  f(>undr\-  shall 
not  exceed  2.000  ppm  corrected  to  50  perciint 
excess  air. 

Title  35:  Environmental  Protectioii, 
Subtitle  B:  Air  Pollution,  Chapter  I: 
Pollution  Control  Board  of  the  Illinois 
Administrative  Code  (35  lAC)  Part  • 
216 — Carbon  Monoxide  Emissions. 


contains  the  regulations  regarding  this 
SIP  revision  request.  Section  216.101— 
Measurement  Methods,  contains 
measurement  methods  applicable  to 
CMC's  site-specific  SIP  revision  request. 
This  section  states  that  carbon 
monoxide  concentrations  in  an  effluent 
stream  shall  be  measured  by  the  non- 
dispersive  infrared  method  or  by  other 
methods  approved  by  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  according  to  the  provisions  of  3.5 
IAC201. 

The  USEPA  had  concerns  about  the 
test  method  and  recordkeeping  for  this 
source.  Specifically  the  test  methods 
and  recordkeeping  requirements  relied 
on  in  this  requested  SIP  revision  were 
not  sufficient  to  ensure  compliance  with 
the  limit  and  maintenance  of  the  CO 
NAAQS.  Further,  because  section 
216.201  allows  lEPA  to  modify  the  test 
methods  utilized  and  because  case  law 
indicates  that  such  State  discretionar)- 
actions  modify  the  SIP  without  Federal 
comment  or  approval  USEPA  would  be 
required  to  disapprove  this  requested 
SIP  revision  since  the  possibility  of 
modification  without  Federal  approval 
would  impede  attainment  and 
maintenance  of  the  NAAQS.  (See  for 
example  United  States  of  America  v. 
Allsteel  Inc.  (No.  87C4638  ND  Illinois. 
August  30.  1989). 

USEPA  would  ordinarily  propose  to 
disapprove  this  site-specific  regulation 
and  recommend  that  the  State  modify 
the  regulations  in  the  requested  SIP 
revision  to  incorporate  the  appropriate 
test  methods,  recordkeeping  and 
reporting  requirements  and  to  remove 
the  discretionar>-  provisions  or  at  least 
to  limit  their  effectiveness  until  they 
were  approved  as  a  SIP  revision  by 
USEPA.  However,  on  December  17. 
1992  (57  FR59928)  Illinois'  operating 
permit  program  was  approved  by 
USEPA  and  incorporated  into  the  SIP 
for  the  purpose  of  issuing  Federally 
Enforceable  State  Operating  Permits 
(FESOP).  As  operating  permits  issued 
following  the  approved  Slate 
requirements  are  federally  enforceable. 
Illinois  addressed  USEPA's  concerns  by 
including  adequate  test  methods  and 
recordkeeping  requirements  as 
discussed  in  section  3  in  a  FESOP  for 
the  GMC  iron  foundry. 

Modeling  Bttsults 

The  USEPA  reviewed  the  dispersion 
modeling  analysis  performed  by  Versar 
Incorporated  for  this  SIP  revision 
request  and  has  determined  that  the 
analysis  is  acceptable  as  a 
demonstration  of  attainment  and 
maintenance  of  the  NAAQS  for  CO.  Thjs 
attainment  and  maintenance 
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demonstration  Mas  performed  in 
accordance  with  USEPA  guidance. 

III.  Final  Rulem^  iking  Action 

The  USEPA  af  proves  the  February  11, 
1993,  submittal  i  s  a  revision  to  the 
Illinois  CO  SIP  f(  ir  the  CMC  iron 
foundry  in  Vermilion  County  amending 
35  lAC  section  2  L6.381  because  the 
deficiencies  ider  tified  were  corrected  in 
a  FESOP  issued  :  o  the  Source. 
Vermilion  Count  y  is  and  has  always 
been  designated  3s  attainment  for  CO 
and  ozone  and  tlie  emission  limit  set 
forth  in  the  SIP  1 8vision  was  shown 
through  the  mod  aling  analysis  not  to 
cause  or  contribi  te  to  a  violation  of  the 
NAAQSforCO.  because  the  State 
included  the  following  conditions  in  a 
FESOP,  the  SIP  revision  is  now 
federally  enforceable  upon  the  effective 
date  of  this  actio  1. 

1.  Specific  test  n  ethod  to  be  used; 

2.  Identification  is  to  whether  a 
continuous  or  integrated  sample  is  to 
be  used  in  the  test  method: 

3.  A  compliance  test  that  contains 
averaging  times;  and 

4.  The  appropria  te  reporting  and 
recordkeeping  requirements  to  insure 
compliance. 

Because  USEF^  considers  this  action 
noncontroversia  and  routine,  we  are 
approving  it  witi  lout  prior  proposal. 
This  action  will  )ecome  effective  on 


October  3.  1994 
receives  adverse 


However,  if  the  USEPA 

comments  by 
September  6. 19<  4,  then  the  USEPA  will 
publish  a  notice  :hat  withdraws  the 
action,  and  will  address  the  comments 
received  in  respc  nse  to  this  final  rule  in 
the  final  rule  on  ihe  requested  SIP 
revision  which  h  as  been  proposed  for 
approval  in  the  [reposed  rules  section 
of  this  Federal  Register.  The  comment 
period  will  not  he  extended  or 
reopened. 

This  action  ha  >  been  classified  as  a 
Table  2  action  b]  the  Regional 
Administrator  ui  ider  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  Oc  lober  4,  1993 
memorandum  fri  \m  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  gener  il  public  of  these 
tables.  On  Janua:  y  6.  1989,  the  Office  of 
Management  anc  Budget  (OMB)  waived 
Table  2  and  Tab  e  3  SIP  revisions  (54  FR 
2222)  from  the  n  quirements  of  Section 
3  of  Executive  Oder  12291  for  2  years. 
The  USEPA  has  >ubmitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revis  ions.  The  OMB  has 
agreed  to  contini  le  the  temporary  waiver 
until  such  time  £  s  it  rules  on  USEPA 's 
request.  This  rec  nest  continues  in  effect 


under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993.  The  OMB  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  wrill  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  Part  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA..  427  U.S. 
246,  256-66  (1976). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 

Authority  42  U.S.C.  7401-7671q. 
Dated:  June  16,  1994. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  O— Itltnois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(103)  to  read  as 
follows: 

§52.720    Identification  of  plan. 

***** 

(c)  •  •  • 

(103)  On  February  11, 1993.  Illinois 
submitted  a  site  specific  revision  to  its 
carbon  monoxide  State  Implementation 
Plan  for  a  General  Motors  Corporation 
iron  foundry  located  adjacent  to 
Interstate  74  at  G  Street  in  Vermilion 
County,  Illinois. 

(i)  Incorporation  by  reference. 

(A)  Illinois  Administrative  Code;  Title 
35  Environmental  Protection;  Subtitle  B: 
Air  Pollution;  Chapter  I:  Pollution 
Control  Board;  Subchapter  C:  Emission 
Standards  and  Limitations  for 
Stationary  Sources:  P  216:  Carbon 
Monoxide  Emissions:  Subpart  O: 
Primary  and  Fabricated  Metal  Products; 
Section  216.382  Exception,  General 
Motors  Ferris  Foundry  in  Vermilion 
County.  Added  at  16  Illinois  Register 
18075!  effective  November  13. 1992. 
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40  CFR  Part  52 

[Region  II  Docket  No.  130;  NJ1 4-2-6524, 
FRL-6010-91 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey 
Emission  Statement  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  request  by 
New  Jersey  to  revise  its  State 
Implementation  Plan  (SIP)  for  the 
purpose  of  implementing  an  Emission 
Statement  Program  for  stationary 
sources  in  New  Jersey.  The  SIP  was 
submitted  by  New  Jersey  to  satisf\'  the 
Clean  Air  Act  requirements  for 
stationary  sources  to  report  annually  to 
the  State  their  emissions  of  volatile 
organic  compounds  (VOCs)  and  oxides 
of  nitrogen  (NOx)  and  for  the  State  to 
make  this  data  available  to  EPA  and  the 
public. 

EFFECTIVE  DATE:  This  action  will  be 
effective  September  6, 1994. 
ADDRESSES:  Copies  of  New  Jersey's 
submittals  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
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26  Federal  Plaza.  Room  1034A,  New 
York.  New  York  10278. 
New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
Office  of  Energy,  Bureau  of  Air 
Quality  Planning,  Bureau  of  Air 
Pollution  Control,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
08625. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC  6102).  401  M  Street  SVV., 
Washington,  DC  20460. 
FOR  FURTHER  MFORMATtON  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  Room  1034A. 
New  York,  New  York  10278.  (212)  264- 
2517. 

SUPPLEMBfTARV  MFORMATION: 

Background 

On  April  4. 1994,  the  Environmental 
Protection  Agency  (EPA)  published  in 
the  Federal  R^i<to-  (59  FR  15689)  a 
Notice  of  Proposed  Rulemaking 
proposing  to  appro\'e  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New  Jersey  for 
its  Emission  Statement  Program.  Tfa« 
SIP  revision  was  submitted  to  satisfy 
Secdon  182(a)  of  the  Clean  Air  Act 
which  requires  stationary  sources  to 
report  on  an  annual  basis  their 
emissions  of  volatile  organic 
compounds  (VOCs)  and  oxides  of 
nitrogen  (NO>). 

Conclusion 

The  rationale  for  EPA's  proposed 
approval  was  explained  in  the  Notice  of 
Proposed  Rulemaking  and  will  not  be 
restated  here  since  EPA's  final  action 
does  not  differ  from  the  proposed 
action.  EPA  inadvertenUy  omitted 
reference  in  the  Proposed  Rulemaking  to 
Subchapter  1,  "General  Provisions": 
Subchapter  8.  "Permits  and  Certificates, 
Hearings,  and  Confidentiality";  and 
Subchapter  16.  "Control  and  Prohibition 
of  Air  Pollution  by  Volatile  Organic 
Compounds."  but  will  take  action  on 
the  changes  made  to  these  subchapters 
in  a  subsequent  rulemaking.  No  public 
comments  were  received  on  the 
proposed  action.  Therefore,  EPA  is 
approving  New  Jersey's  SIP  revision 
incorporating  Subchapter  21.  "Emission 
Statements." 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Eadi 
request  for  revision  to  any  SIP  shall  be 


considered  separately  in  light  of  specific 
teclinical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  rule  makes  final  the  action 
proposed  at  59  FR  15689,  April  4, 1994. 
As  noted  elsewhere  in  this  notice,  EPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  resuU. 
the  Regional  Administrator  has 
reclassified  this  action  from  Table  2  to 
Table  3  under  the  processing  procedures 
established  at  54  FR  2214,  January  19, 
1989. 

This  rule  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  from  Miciiael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SEP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993.  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  rule  roust  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  vrithin  60  days  from 
date  of  publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  rule  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Envirofimental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 


recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  June  27, 1994. 
William  J.  Muszynski.  P.E., 

Deputy  Regional  Administrator 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(S3)  to  read  as 
follows: 

§52.1570    lOenttfteatlonofptan. 


(c) 


(53)  A  revision  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  an 
Emission  Statement  Prx>gram  dated 
February  19,  1993,  submitted  by  the 
New  Jersey  Department  of 
Environmental  Protection  and  Energy. 

(i)  Incorporation  by  reference: 

(A)  Title  7.  Chapter  27,  Subchapter 
21,  of  the  New  Jereey  Administrative 
Code  entitled,  "Emission  Statements," 
effective  Mardi  15, 1993. 

(ii)  Additional  information: 

(A)  May  24, 1993  letter  from  John 
Elston  to  Conrad  Simon,  EPA. 
transmitting  supporting  documentation 
necessary  for  approval  of  the  SIP 
revisions.  These  items  included: 

(1)  Notice  of  Adoption,  March  15. 
1993. 

(2)  Justification  of  Gasoline 
Dispensing  Facility  Exemption. 

(B)  October  29, 1993  letter  from  John 
Elston  to  Conrad  Simon,  EPA, 
transmitting  legislative  language  to 
reflect  change  in  New  Jersey's  Air 
Pollution  Control  Act  regarding 
confidentiality  provisions. 

(C)  February  3. 1994  letter  from  John 
Elston  to  Conrad  Simon.  EPA, 
requesting  the  use  of  EPA's  Emission 
Statement  waiver  provision. 

3.  Section  52.1605  is  amended  by 
adding  the  entry  for  Subchapter  21 
under  the  heading  'Tide  7.  Chapter  27" 
to  the  table  in  numerical  order  to  read 
as  follows: 

§  52.1 60S    EP A-approved  New  Jersey  State 
regulations. 
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State  reflation 


Title  7.  cr  aptef  27 


Subchapter  21, 
merits;". 


'Emission  State-    Mar.  15, 1993 
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40CFRPart52 


[CA  38-1-«542;  F  HL-6010-2] 


Approval  and 
Implementation 
implementation 
County  Air  Pollution 


AGENCY 

Agency  (EPA). 
ACTION:  Notice 
(NFRM). 


State  effective  date 


EPA  approved  date 


Comments 


pnsert  date  arxj  citation  of  this  ac- 
tion). 


Promulgation  of 
Plans;  California  State 
Plan  Revision;  Ventura 
Control  District 


Environmental  Protection 
final  rulemaking 


summary:  EPA  i  t  finalizing  tlie  approval 
of  revisions  to  tl  e  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Regi  ster  on  December  20, 
1993.  The  revisi  sns  concern  rules  from 
the  Ventura  Cou  tity  Air  Pollution 
Control  District  VCAPCD).  This 
approval  action  Arill  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  ef:  ect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compou  ids  (VCXi)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as;  amended  in  1990 
(CAA  or  the  Act  .  The  revised  rules 
control  VOC  em  ssions  from  hospital 
sterilizers  and  p(  (troleum  production, 
processing,  storage,  and  transfer.  Thus, 
EPA  is  finalizinj  the  approval  of  these 
revisions  into  th  i  California  SIP  under 
provisions  of  th«  CAA  regarding  EPA 
action  on  SIP  su  >mittals,  SIPs  for 
national  primarj  and  secondary  ambient 
air  quality  stand  u-ds  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:   'his  action  is  effective 
on  September  6. 1994. 

ADDRESSES:  Cop  es  of  the  rule  revisions 
and  EPA's  evalu  ition  report  for  each 
rule  are  availabh  for  public  inspection 
at  EPA's  Region  X  office  during  normal 
business  hours.  ( Copies  of  the  submitted 
rule  revisions  an  t  available  for 
inspection  at  the  following  locations: 

Rulemal(ing  Sectin  n  (A-5-3),  Air  and  Toxics 
Division.  U.S.  hi  vironmental  Protection 
Agency,  Region  X,  75  Hawthorne  Street, 
San  Francisco,  t  A  94105. 


Environmental  Protection  Agency.  Jerry 
Kurtzweg  ANR  443.  401  "M"  Street,  S.W., 
Washington,  D.Q  20460. 

Cahfomia  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento,  CA  95814. 

Ventura  County  Air  Pollution  Control 
District,  702  County  Square  Drive,  Ventura, 
California  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  December  20, 1993  in  58  FR 
66324,  EPA  proposed  to  approve  the 
following  VCAPC6  rules  into  the 
Cahfomia  SIP:  Rule  62.6.  Ethylene 
Oxide-Sterilization  and  Aeration;  Rule 
71.1,  Crude  Oil  Production  and 
Separation;  and  Rule  71.3,  Transfer  of 
Reactive  Organic  Compound  Liquids. 
These  rules  were  adopted  by  VCAPCD 
on  July  16, 1991  and  June  16, 1992.  The 
rules  were  submitted  by  the  California 
Air  Resources  Board  (CARB)  to  EPA  on 
October  25, 1991  and  September  14, 
1992.  These  rules  were  submitted  in 
response  to  EPA's  1988  SIP-Call  and  the 
CAA  section  182(a)(2)(A)  requirement 
that  nonattainment  areas  Hx  their 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
notice  of  proposed  rulemaking  (NPRM) 
cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA,  EPA 
regulations,  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 


provided  in  58  FR  66324  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  58  FR  66324.  EPA  received 
no  comments  regarding  the  NPRM. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110(k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  Part  D  of  the  CAA. 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  .state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envirorunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection  Agency,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
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Ciilifomia  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated;  June  29. 1994. 
Felicia  Marcus, 
Beponal  Administrator. 

Part  52,  chapter  I.  title  40  of  tlie  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— lAMENDEDJ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(186)(i)(D)(l)  and 
(c)(189)(i)(B)(I)  to  read  as  follows: 

§52.220    Identification  of  plan. 


(c)  *  •  * 
(186) *   •   * 

(D*  *  • 

(D)  Ventura  County  Air  Pollution 
Control  District 

[1)  Rule  62.6,  adopted  on  July  16, 
1991. 

*  *  *  •  • 

(189)  '   *  • 
(i)*   *  • 

(B)  Ventura  County  Air  Pollution 
Control  District. 

(2)  Rule  71.1  and  Rule  71.3,  adopted 
on  June  16, 1992. 
***** 

IFR  Dor.  94-18992  Filed  8-3-94;  8:45  ami 
8R.UNGCOOE  <5M-60-P 


40  CFR  Part  52 

[CA  46-3-6525;  FRL-6010-?! 

Approval  and  Promulgation  of 
Implementation  Plans;  Callfomia  State 
Inlfptementation  Plan  Revision, 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking 

(NFRM). 

SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  January  12, 
1994.  The  revisions  concern  a  rule  from 
the  Sacramento  Air  Quality 
Management  District  (SMAQMD).  This 
nile  is  intended  to  control  volatile 
organic  compound  (VOC)  emissions 
from  degreasing  (cleaning)  operations. 
This  final  action  notice  will  incorporate 
this  rule  into  the  federally  appro^'ed 
SIP.  The  intended  effect  of  approving 


this  rule  is  to  regulate  VOC  emissions  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  Thus,  EPA  is 
finalizing  the  approval  of  this  revision 
into  the  California  SIP  under  provisions 
of  the  CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas. 

On  October  22. 1991,  the  sanctions 
and  FIP  clocks  were  started  when  EPA 
determined  that  the  State  failed  to  make 
a  complete  submittal.  The  mandatory 
sanctions  clock  was  stopped  on  April 
28,  1993  when  EPA  determined  that  the 
State  had  made  a  complete  submittaL 
This  final  action  will  incorporate  this 
rule  into  the  federally  approved  SIP  and 
stop  the  Federal  Implementation  Plan 
clock. 

EFFECTIVE  DATE:  This  action  is  effective 
on  September  6, 1994. 
ADDRESSEES:  Copies  of  the  rule  revision 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revision  are  available  for  inspection 
at  the  following  locations: 

Rulemaking  Section  (A-5-3),  Air  and  Toxics 

Division,  U.S.  Environmental  Protection 

Agency.  Region  IX,  75  Hawthorne  Street. 

San  Francisco.  CA  94105. 
Environmental  Protection  Agency,  Jerry 

Kurtzweg  ANR  443. 401  "M  "  Street,  SW.. 

Washington.  DC  2046a 
(^lifomia  Air  Resources  Board,  Stationary' 

Source  Division,  2020  L  SXnxX. 

Sacramento.  CA  95814. 
Sacramento  Metropolitan  Air  Quality 

Management  District.  8411  Jackson  Road. 

Sacramento,  CA  95826. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Stamos,  Rulemaking  Section  (A- 
5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1152. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rule  being  approved  into  the 
California  SIP  is  Sacramento 
Metropolitan  Air  Quality  Management 
District  (»^QMD)  Rule  454. 
Degreasing  Operations.  This  rule  was 
submitted  to  EPA  by  the  California  Air 
Resources  Board  (CARB)  on  April  6, 
1993. 

Background 

On  January  12, 1994  in  59  FR  1699. 
EPA  proposed  to  approve  the  following 
rule  into  the  California  SIP:  SMAQMD's 
Rule  454.  Degreasing  Operations.  Rule 
454  was  adopted  by  SMAQMD  on 


February  23,  1993.  This  rule  was 
submitted  in  response  to  EPAs  1988 
SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattairunent  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  the  above  rule  and  nonattainment 
area  is  provided  in  the  notice  of 
proposed  rulemaking  (NPRM)  cited 
above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluations  has 
been  provided  in  59  FR  1698  and  in  a 
technical  support  document  (TSD) 
available  at  EPA's  Region  IX  ofilce  (TSD 
dated  June  10.  1993  for  Rule  454). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  1698.  No  comments 
were  received  by  EPA  on  the  notice. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rule  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

This  approval  action  will  incorporate 
this  rule  into  the  federally  approved  SIP 
and  also  stop  the  Federal 
Implementation  Plan  (FIP)  clock.  The 
sanctions  and  FIP  clocks  were  started  on 
October  22. 1991  when  EPA  determined 
that  the  State  failed  to  make  a  complete 
submittal.  The  mandatory  sanctions 
clock  was  stopped  on  April  28. 1993 
when  EPA  determined  that  the  State 
made  a  complete  submittal. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and        > 
regulatory  requirements. 


39692      FeJeral  Register  /  Vol.  59.  No.  149  /  Thursday,  August  4.  1994  /  Rules  and  Regulations 


Regulatory  Pr  Kess 

This  action  las  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 19^9  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  [from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation;  A  future  notice  will 
inform  the  general  pubhc  of  these 
tables.  On  Janiiary  6, 1989,  the  Office  of 
Management  atid  Budget  (OMB)  waived 
Table  2  and  T^ble  3  SIP  revisions  (54  FR 
222)  from  thejequirements  of  Section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revision; 

continue  the  t(  mporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Ordir  12866  which 
superseded  Ex  jcutive  Order  12291  on 
September  30,  1993. 

List  of  Subieci  i  in  40  CFR  Pari  52 

Environmen  al  protection.  Air 
pollution  conti  ol.  Hydrocarbons, 
Incorporation  1  »y  reference, 
Intergovemme  ital  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

NolR  Incorpoi  Jtion  by  reference  of  the 
State  Implement  if  ion  Plan  for  the  State  of 
California  was  a]  (proved  by  the  Director  of 
the  Federal  Regi  ter  on  July  1, 1982. 

Dated:  June  29, 1994. 
Felicia  Marcus, 
Regional  Admin,  strator. 


Part  52,  chap  t 
of  Federal  Regi  ilations 
follows: 


PART  52— {A»/  ENDED] 

l.Theauthoity 
continues  to  re  id 

Authority:  42  1  J.S.C.  7401-7671q 


Subpart  F— Ca  Ifomia 


52.220 


2.  Section 
adding  paragrabh 
read  as  follows 


§  52.220    IdentH  cation  of  plan. 


(c)*   •  * 
(192) '   •   * 
(i)*   *  * 
(A)'  *   * 

r     [2]  Rule  454 

1993. 


jFR  Doc.  94-lb*  3 

BILUNO  CODE  tStO-  50-P 


er  I.  title  40  of  the  Code 
is  amended  as 


citation  for  part  52 
as  follows: 


y 


is  amended  by 
{r)(192)(i)(A)(2)  to 


adopted  on  February  23, 

>        • 

Filed  8-3-94;  8:45  ami 


40  CFR  Parts  52  and  81 
[TN  132-«436a;  FRL-6009-3] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  November  12,  1992,  the 
State  of  Tennessee  through  the 
Memphis  and  Shelby  County  Health 
Department  (MSCHD),  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  the  Memphis  and  Shelby 
County  area  (classified  as  a  marginal 
nonattainment  area)  from  nonattainment 
to  attainment  for  ozone  (O3).  The  O3 
nonattainment  area  specifically  consists 
of  Shelby  County.  Under  the  Clean  Air 
Act,  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  changes  and  the  redesignntion 
request  satisfies  the  criteria  set  forth  in 
the  Clean  Air  Act  for  redesignations.  In 
this  action,  EPA  is  approving  the  State 
of  Tennessee's  submittal  because  it 
meets  the  maintenance  plan  and 
redesignation  requirements.  The 
approved  maintenance  plan  will 
become  a  federally  enforceable  part  of 
the  SIP  for  the  Memphis  and  Shelby 
County  area. 

On  January  15, 1993,  in  a  letter  from 
Patrick  M.  Tobin  to  Governor  Ned 
McWherter,  the  EPA  notified  the  State 
of  Tennessee  that  the  EPA  had  made  a 
finding  of  failure  to  submit  required 
programs  for  the  nonattainment  area. 
EPA's  redesignation  of  the  Memphis 
and  Shelby  County  area  to  attainment 
abrogates  those  requirements  for  this 
area.  Therefore,  the  sanctions  and 
federal  implementation  plan  clocks 
begun  by  those  findings  are  stopped  at 
the  time  of  the  redesignation. 
EFFECTIVE  DATE:  This  final  rule  will  be 
effective  October  3, 1994  unless  adverse 
or  critical  comments  are  received  by 
September  6,  1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to  Karen  Borel  at  the  EPA 
address  in  Atlanta,  Georgia  listed  below. 
Copies  of  the  redesignation  request  and 
the  State  of  Tennessee's  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  addresses 
listed  below.  EPA's  technical  support 
document  (TSD)  is  available  for  public 
review  during  normal  business  hours  at 
the  EPA  addresses  listed  below. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 


U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW., 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Branch,  345 

Courtland  Street  N.E..  Atlanta,  GA. 

30365. 
Memphis  and  Shelby  County  Health 

Department,  814  Jefferson  Avenue, 

Memphis,  TN  38105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Borel  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  Region  IV  address. 

SUPPLEMENTARY  INFORMATION:  t 

I.  Background    . 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  (Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1),  in  conjunction 
with  the  Governor  of  Tennessee,  EPA 
designated  the  Memphis  and  Shelby 
County  area  as  nonattainment  because 
the  area  violated  the  O3  standard  during 
the  period  from  1987  through  1989. 
Furthermore,  upon  designation,  the 
Memphis  and  Shelby  County  area  was 
classified  as  marginal  under  section 
181(a)(1).  (See  56  FR  56694  (Nov.  6, 
1991)  and  57  FR  56762  (Nov.  30, 1992). 
codified  at  40  CFR  81.343.) 

The  Memphis  and  Shelby  County  area 
more  recently  has  ambient  monitoring 
data  that  show  no  violations  of  the  O3 
National  Ambient  Air  Quality  Standards 
(NAAQS),  during  the  period  from  1990 
through  1992.  Therefore,  in  an  effort  to 
comply  with  the  CAA  and  to  ensure 
continued  attainment  of  the  NAAQS,  on 
November  12. 1992,  the  State  of 
Tennessee  submitted  for  parallel 
processing  an  O3  maintenance  SIP  for 
the  Memphis  and  Shelby  County  area 
and  requested  redesignation  of  the  area 
to  attainment  with  respect  to  the  O1 
NAAQS.  On  May  14,  1993,  the  MSCHD 
submitted  evidence  that  a  public, 
hearing  was  held  on  the  requests  to 
redesignate  Memphis  and  Shelby 
County  from  nonattainment  of  the 
NAAQS  for  both  CO  and  O3  to 
attainment  of  the  NAAQS  for  these 
pollutants.  In  addition,  there  have  been 
no  violations  reported  for  the  1993  O3 
season.  The  request  for  redesignation 
submittal  was  approved  by  the  TN  Air 
Pollution  Control  Board  on  March  9, 
1994. 

U.  Evaluation  Criteria 

The  1990  Amendments  revised    ■ 
.section  107(d)(1)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 
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1.  The  area  must  have  attained  the 
applicable  NAAQS: 

2.  The  area  has  met  all  applicable 
requirements  under  section  110  and  part 
D  of  the  CAA; 

3.  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  CAA; 

4.  The  air  quality  improvement  must 
be  permanent  and  enforceable:  and. 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
.section  175 A  of  the  CAA. 

III.  Review  of  State  Submittal 

On  May  19,  1993.  Region  IV 
determined  that  the  information 
received  firom  the  MSCHD  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  51,  appendix  V.  sections  2.1  and 
2.2.  However,  for  purposes  of  , 
determining  what  requirements  are 
applicable  for  redesignation  purposes, 
EPA  believes  it  is  necessary  to  identify 
when  the  MSCHD  first  submitted  a 
redesignation  request  that  meets  the 
completeness  criteria.  EPA  noted  in  a 
previous  policy  memorandimi  that 
parallel  processing  requests  for 
submittals  under  the  CAA.  including 
redesignation  submittals,  would  not  be 
determined  complete.  Seethe 
memorandum  entitled  "State 
Implementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Clean  Air  Act 
(Act)  Deadlines"  from  John  Calnagni  to  - 
Air  Programs  Division  Directors, 
Regions  I-X,  dated  October  28, 1992 
(Memorandum).  The  rationale  for  this 
conclusion  was  that  the  parallel 
proce.ssing  exception  to  the 
completeness  criteria  (40  CFR  51. 
appendix  V,  section  2.3)  was  not 
intended  to  extend  statutory  due  dates 
for  mandatory  submittals.  (See 
Mwnorandum  at  3-4).  However,  since 
requests  for  redesignation  are  not 
mandatory  submittals  under  the  CAA, 
EPA  believed  Jt  appropriate  to  change 
its  policy  with  respect  to  redesignation 
submittals  to  conform  to  the  existing 
completeness  criteria.  (See  58  FR  38108 
(July  15. 1993)).  Therefore.  EPA 
believes,  the  parallel  processing 
exception  to  the  completeness  criteria 
may  be  applied  to  redesignation  request 
submittals,  at  least  until  such  time  as 
the  EPA  decides  to  revise  that 
exception.  MSCHD  submitted  a 
redesignation  request  on  November  12, 
1992.  In  the  November  12  submittal, 
MSCHD  submitted  the  maintenance 
plan,  thereby  including  the  final 
element  to  make  the  November  12, 
1992.  request  for  parallel  processing 
complete  under  the  parallel  processing 
exception  to  the  completeness  criteria. 
When  the  maintenance  plan  became 
state  effective  on  March  9,  1994.  the 


State  of  Tennessee  no  longer  needed 
parallel  processing  for  the  redesignation 
request  and  maintenance  plan. 

The  Tennessee  redesignation  request 
for  the  Memphis  and  Shelby  County 
area  meets  the  five  requirements  of 
section  107(d)(3)(E)  for  redesignation  to 
attainment.  The  following  is  a  brief 
description  of  how  the  State  of 
Tennessee  has  fulfilled  each  of  these 
requirements.  Because  the  maintenance 
plan  is  a  critical  element  of  the 
redesignation  request.  EPA  will  discuss 
its  evaluation  of  the  maintenance  plan 
under  its  analysis  of  the  redesignation 
request. 

7.  The  Area  Must  Have  Attained  the  O^ 
NAAQS 

The  State  of  Tennessee's  request  is 
based  on  an  analysis  of  quality  assured 
ambient  air  quality  monitoring  data 
which  is  relevant  to  the  maintenance 
j)lan  and  to  the  redesignation  request. 
Ambient  air  quality  monitoring  data  for 
calendar  year  1989  through  calendar 
year  1992  show  an  expected  exceedance 
rate  of  less  than  or  equal  to  1.0  per  year 
of  the  Ol  NAAQS  in  the  Memphis  and 
Shelby  County  area.  (See  40  CFR  50.9 
and  appendix  H.)  One  of  the  two  ozone 
monitoring  sites  had  no  exceedances 
over  this  period  of  time  while  the  other 
monitor  had  one  exceedance.  That 
exceedance  occurred  in  1989^  The 
design  value,  or  the  "fourth  highest 
high,"  of  the  two  monitors  for  the 
calendar  year  period  of  1990  through 
1992  was  0.117  ppm,  down  from  0.140 
ppm  in  the  period  of  calendar  year  1988 
through  calendar  year  1990.  andt).121 
ppm  for  the  calendar  vear  period  of 
1989  through  1991.  The  ozone 
monitoring  year  for  1993  ended  on 
October  31. 1993.  One  monitor  recorded 
an  exceedance  of  the  0.120  ppm 
NAAQS  during  the  1993  season.  The 
State  of  Tennessee  has  committed  to 
continue  monitoring  in  this  area  in 
accordance  with  40  CFR  58.  Because  the 
Memphis  and  Shelby  County  area  has 
complete  quality-assured  data  showing 
no  violatic:is  nf  the  standard  over  the 
most  recent  consecutive  three  calendar 
year  period,  the  Memphis  and  Shelby 
County  area  has  met  the  first  statutory 
criterion  of  attainment  of  the  Oi 
NAAQS. 

2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  J 10  and 
Part  D  of  the  Act 

On  February  6, 1980.  and  on 
September  2. 1981,  EPA  fully  approved 
Tennessee's  SIP  as  meeting  the 
requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  CAA  (45  FR  26038 
and  45  FR  59578).  The  amended  CAA. 
however,  revised  section  110(a)(2)  and. 


under  part  D,  revised  section  172  and 
added  new  requirements  for  all 
nonattainment  areas.  Therefore,  for 
purposes  of  redesignation,  to  meet  the 
requirement  that  the  SIP  contain  all 
applicable  requirements  under  the  CAA. 
EPA  reviewed  the  Tennessee  SIP  to 
ensure  that  it  contained  all  measures 
due  under  the  amended  CAA  prior  to  or 
at  the  time  the  State  of  Tennessee 
submitted  its  redesignation  request. 

A.  Section  110  Requirements 

Although  section  110  was  amended, 
the  Memphis  and  Shelby  County  area 
SIP  meets  the  requirements  of  amended 
section  110(a)(2).  A  number  of  the 
requirements  did  not  change  in 
substance  and,  therefore,  H'A  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended,  see  57  FR  27936 
and  57  FR  27939  (June  23, 1992).  many 
are  duplicative  of  other  requirements  of 
the  CAA.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2). 

B.  Part  D  Requirements 

Before  the  Memphis  and  Shelby 
County  area  mayije  redesignated  to 
attainment,  it  also  must  have  fulfilled 
the  applicable  requirements  of  part  D. 
Under  part  D.  an  area's  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  part  D  sets 
forth  the  basic  nonattainment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  2  of  part  D 
establishes  additional  requirements  for 
O3  nonattainment  areas  classified  under 
table  1  of  section  181(a).  The  Memphis 
and  Shelby  County  area  is  classified  as 
marginal  (See  56  FR  56694,  codified  at 
40  CFR  81.334).  The  State  of  Tennessee 
submitted  their  request  for 
redesignation  of  the  Memphis  and 
Shelby  County  area  prior  to  November 
15, 1992.  Therefore,  in  order  to  be 
redesignated  to  attainment,  the  State  of 
Tennessee  must  meet  the  appI•^.-•'nle 
requirements  of  subpart  1  of  pait  D. 
specifically  sections  172(c)  and  176,  and 
the  requirements  of  subpart  2  of  part  D, 
which  became  due  on  or  before 
November  12. 1992,  the  date  the  State 
submitted  a  complete  redesignation 
request.  EPA  interprets  section 
107(d)(3)(E)(v)  to  mean  that.  for> 
redesignation  request  to  be  approved, 
the  State  must  have  met  all 
requirements  that  became  applicable  to 
the  subject  area  prior  to  or  at  the  time 
of  the  submission  of  the  redesignation 
request.  Requirements  of  the  CAA  that 
come  due  subsequent  to  the  submission 
of  the  redesignation  request  continue  to 
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be  applicable  tb  the  area  [see  section 
175A(c))  and,  ythe  redesignation  is 
disapproved,  tjie  State  remains 
obligated  to  fulfill  those  requirements. 

Bl.  Subpart  J  of  Part  D— Section  172. 
Section  172(c)  kets  forth  general 
requirements  applicable  to  all 
nonattainment  areas.  Under  section 
172(b),  the  secUon  172(c)  requirements 
are  applicable  fs  determined  by  the 
Administrator  but  no  later  than  three 
years  after  an  area  is  designated  as 
nonattainment  J  EPA  had  not  determined 
that  these  requirements  were  applicable 
to  classified  Ob  nonattainment  areas  on 
or  before  NoveAiber  12, 1992,  the  date 
that  the  State  of  Tennessee  submitted  a 
complete  redesignation  request  for  the 
Memphis  and  Shelby  County  area. 
Therefore,  the  $tate  of  Tennessee  was 
not  required  to  kneet  these  requirements 
for  purposes  of  !redesignation. 

Upon  redesi^iation  of  this  area  to 
attainment,  the  Prevention  of  Significant 
Deterioration  (PSD)  provisions 
contained  in  pa  rt  C  of  title  I  are 
applicable.  On  une  24, 1982,  the  EPA 
approved  the  Si  ate  of  Tennessee's  PSD 
program  (47  FR  27269). 

B2.  Subpart  1  of  Part  D— Section  176 
Conformity  Plan  Provisions.  Section 
176(c)  of  the  C  A  requires  States  to 
revise  their  SIPi  i  to  establish  criteria  and 
procedures  to  ensure  that  federal 
actions,  before  fliey  are  taken,  conform 
to  the  air  qualityplanning  goals  in  the 
applicable  SIP.  iThe  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved 
under  Title  23  I  f.S.C  or  the  Federal 
Transit  Act  ("tn  nsportation 
conformity"),  a:  well  as  to  all  other 
federal  actions  ("general  conformity"). 
Section  176  furaier  provides  that  the 
conformity  reviiions  to  be  submitted  by 
states  must  be  c  msistent  with  federal 
conformity  regu  lations  that  the  CAA 
required  EPA  to  promulgate.  Congress 
provided  for  the  state  revisions  to  be 
submitted  one  y  ear  after  the  date  for 
promulgation  ol  final  EPA  conformity 
regulations.  \Vh  m  that  date  passed 
without  such  pr  Dmulgation,  EPA's 
"General  Pream  )le  for  the 
Implementation  of  title  I"  informed 
states  that  its  co  iformity  regulations 
would  establish  a  submittal  date  (see  57 
FR13498, 1355;  (April  16, 1992)). 

The  EPA  promulgated  final 
transportation  o  mformity  regulations  on 
November  24, 1!  I93,  (58  FR  62188)  and 
general  conform  ty  regulations  on 
November  30,  1!  93,  (58  FR  63214). 
These  conformity  rules  require  that 
states  adopt  botl  transportation  and 
general  conform  ty  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  mair  tenance  plan  approved 


under  CAA  section  175A.  Pursuant  to 
section  51.396  of  the  transportation 
conformity  rule  and  section  51.851  of 
the  general  conformity  rule,  the  State  of 
Tennessee  is  required  to  submit  a  SIP 
revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
federal  rule  by  November  25, 1994. 
Similarly,  Tennessee  is  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
federal  rule  by  December  1, 1994. 
Because  the  deadlines  for  these 
submittals  have  not  yet  come  due,  they 
are  not  applicable  requirements  under 
section  107(d)(3)(E)(v)  and,  thus,  do  not 
affect  approval  of  this  redesignation 
request. 

B3.  Subpart  2  of  Part  D.  Under  section 
182(a)(2)(A)  areas  that  retained  a 
designation  of  nonattainment  for  O3 
under  the  amended  CAA  and  that  are 
classified  as  marginal  or  above  were 
required  to  fix  their  pre-amendment 
VOC  RACT  SIPs.  Tennessee  submitted 
the  VOC  RACT  fixups  for  pin^joses  of 
redesignating  the  Memphis  and  Shelby 
County  area.  These  were  published  in 
the  Federal  Register  on  April  18, 1994, . 
and  became  effective  on  )une  17,  1994. 

Under  section  182(b),  several 
requirements  were  due  for  marginal  O3 
nonattainment  areas  on  November  15, 
1992,  such  as  VOC  RACT  catch-ups. 
Gasoline  Vapor  Recovery,  New  Source 
Review,  and  Emission  Statements. 
Tennessee  failed  to  submit  these 
measures  for  the  Memphis  and  Shelby 
County  area.  On  January  15, 1993,  EPA 
made  a  finding  of  failure  to  submit  these 
measures  by  letter  fi-om  Patrick  M. 
Tobin,  Acting  Regional  Administrator, 
to  Ned  McWherter,  Governor  of 
Tennessee.  However  these  requirements 
are  not  applicable  for  purposes  of 
considering  the  State's  redesignation 
request.  For  purposes  of  redesignation. 
EPA  must  consider  whether  the  State 
has  met  all  requirements  that  were 
applicable  prior  to  the  time  the  state 
submitted  the  redesignation  request. 
Since  Tennessee  submitted  the 
redesignation  request  for  Memphis  and 
Shelby  County  on  November  12, 1992, 
these  measures  are  not  relevant  for 
purposes  of  redesignation.  Therefore,  all 
subpart  2  requirements  that  were 
applicable  at  the  time  the  State 
submitted  its  redesignation  request  have 
been  met.  The  VOC  RACT  fixups  and 
the  Alternate  Emission  Standards  were 
published  in  the  Federal  Register  on 
April  18, 1994,  and  were  effective  on 
June  17, 1994.  The  PSD  regulations  were 
approved  on  June  24.  1982. 


3.  The  Area  Has  a  Fully  Approved  SIP 
Under  Section  1 10(k)  of  the  CAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  amended  CAA,  EPA  has  determined 
that  the  Memphis  and  Shelby  County 
area  has  a  fully  approved  SIP  under 
section  llO(k).  which  also  meets  the 
applicable  requirements  of  section  110 
and  part  D  as  discussed  above. 

4.'  The  Air  Quality  Improvement  Must 
Be  Permanent  and  Enforceable 

Several  control  measures  have  come 
into  place  since  the  Memphis  and 
Shelby  County  area  violated  the  O3 
NAAQS.  The  State  of  Tennessee 
believes  that  the  predominance  of  the 
emission  reductions  that  have  occurred, 
as  demonstrated  by  a  comparison  of 
previous  emission  inventories  versus 
the  1990  base  year  emission  inventory 
that  was  presented  in  their 
supplemental  submittal  of  March  31, 
1994  (as  attachment  E),  that  air  quality 
has  been  improved  in  the  Memphis  and 
Shelby  County  area  as  a  result  of 
permanent  and  enforceable  emission 
reductions  through  local,  state  and 
federal  programs.  Of  significance  are 
emission  reductions  of  point  source 
VOC's  from  49,000  tons  per  year  (tpy)  in 
1979,  to  27,633  tpy  in  1983,  to  14,986 
tpy  in  1990.  The  VOC  reductions  that 
have  occurred  are  the  result  of  several 
factors.  These  include  federal  emission 
limitations  and  fleet  turnover,  the 
Memphis  vehicle  inspection  and 
maintenance  (I&M)  program  to  enforce 
the  federal  limitations  and  the 
implementation  and  enforcement  of 
Shelby  County  regulations  concerning 
the  construction  and  operation  of  VOC 
emitting  sources.  These  sources  are 
regulated  as  they  relate  to  new  SGurf:e 
requirements  for  best  available  control 
technology  [BACTl  lowest  achievable 
emission  rate  (LAER)  technology  and 
offsets,  and  to  existing  source 
requirements  caHing  for  the  installation 
of  reasonably  avai lable  control 
technology  (RACT).  The  I&M  program 
has  been  in  operation  since  the  mid- 
1980's  and  has  been  improved  in  its 
operation  from  a  quality  standpoint 
since  that  time.  The  Savings  Clause  For 
Vehicle  Inspection  and  Maintenance 
ICAA  section  187(a)(4))  insures,  at  a 
minimum,  the  continuation  of  I&M  in 
the  current  configuration.  Air  |X)llution 
regulations  have  been  in  existence,  in 
large  part,  since  the  1970's  and  early 
1980's  with  continued  amendments  and 
improvements  since  that  time. 
Projections  indicate  that  VOC  emissions  ' 
will  not  exceed  the  1990  baseline 
inventory  before  the  year  2005. 
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These  reductions  have  occurred  while 
Memphis  has  continued  to  pursue, 
expand  and  enhance  accountability  of 
sources  both  in  quality  and  quantity. 
Also  of  significance  are  reductions  in 
mobile  source  emissions  which  may  not 
be  readily  apparent  from  comparisons  of 
the  different  inventories.  Road  projects 
that  make  up  the  Transportation 
Improvement  Plan  (TIP)  must  have  a 
positive  impact  on  air  quality.  These 
projects,  including  some  outlying  area 
signal  improvements,  a  Suburban 
Transit  Center  program  for  the  Memphis 
Area  Transit  Authority  (MATA)  and  a 
Land  Use/Transportation  Systems 
Integration  Study,  should  provide  some  . 
measure  for  reduction  to  the  mobile 
source  emission  inventory.  Finally,  road 
construction  or  improvement  projects, 
in  order  to  meet  conformity 
requirements,  must  provide  a  positive 
effect  on  air  quality.  The  contribution  of 
these  projects  to  air  quality  is  evaluated 
by  computer  modelling  using 
MOBILE5A.  This  wili  be  quantified 
annually  in  the  conformity  proce.ss  for 
TIP  approval.  However,  allowing  for  the 
increased  vehicle  population  and 
increased  vehicle  miles  travelled, 
strides  have  been  made  in  reducing 
vehicular  emissions.  . 

In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
Tennessee  has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  re<;ent  air  quality 


improvement  and  that  tlie  VOC 
emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn. 

5.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Pursuant 
to  Section  1 75 A  of  the  Act  ^ 

Section  175A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

In  this  notice.  EPA  is  approving  the 
State  of  Tennessee's  maintenance  plan 
for  the  Memphis  and  Shelby  County 
area  because  EPA  finds  that  the  State  of 
Tennessee's  submittal  meets  the 
requirements  of  section  175A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  March  31.  1994,  the  State  of 
Tennessee  submitted  comprehensive 

VOC  Emission  Inventory  Summary 

[Tons  per  day] 


inventories  of  VOC,  NOx.  and  CO 
emissions  from  the  Memphis  and 
Shelby  County  area.  The  inventories 
included  biogenic,  area,  stationary,  and 
mobile  sources  using  1990  as  the  base 
year  for  calculations  to  demonstrate 
maintenance.  The  1990  inventory  is 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  during  1990.  The  1990  Base 
Year  Emission  Inventory  for  point 
sources  for  the  Memphis  and  Shelby 
County  area  has  been  submitted  to  EPA 
in  SIP  Air  Pollutant  Inventory 
Management  Subsystem  (SAMS)  format. 
The  remaining  data  has  iWn  submitted 
in  tabular  format. 

The  State  of  Tennessee  submittal 
contains  the  detailed  inventory  data  and 
summaries  by  source  location  and 
source  category.  This  comprehensive 
base  year  emissions  inventory  was 
submitted  in  the  SAMS  format.  Finally, 
this  inventory  was  prepared  in 
accordance  with  EPA  guidance.  A 
summary  of  the  base  year  and  projected 
maintenance  year  inventories  is  shown 
in  the  following  three  tables.  The  CO 
and  the  biogenic  VOC  values  are 
included  as  a  part  of  the  1990  base  year 
emission  inventory.  This  notice  is 
approving  the  base  year  inventory.  Refer 
to  the  TSD  prepared  for  this  notice  for 
more  in-depth  details  regarding  the  base 
year  inventory  for  the  Memphis  and 
Shelby  County  area. 


1990 

1993 

1996 

1999 

2002 

2004 

Point 

74.61 

.      76.13 

91.53 

78.11 
77.51 
GC.06 

81.66 
78.92 
64.90 

85.07 
80.34 
64.94 

88.31 
81.80 
64.70 

90.42 
82.78 
64.38 

Area „ 

Mobile  

Total 

2*j4.77 

222.27 

225.48 

230.35 

234.81 

237.58 

NOx  Emission  Inventory  Summary 
[Tons  per  day) 


1990 

1993 

1996 

19S9 

2002 

2004 

Point ....„ 

Area : 

Mobile-.... , .-, 

139.72 

4.04 

89.63 

179.76 

4.12 

83.31 

162.10 

4.19 

82.23 

162.13 

427 

82.99 

139.47 

4.34 

83.31 

139.85 

4.40 

83.29 

Total 

233.39 

267.19 

248.52 

249.39 

227.12 

227.54 

CO  Emission  Inventory  Summary  for  1990 

ffons  per  day)' 


- 

Area 

Non-foad 

Mobtle 

Point 

Total 

Emissions  for  1990 

94.41 

168.46 

295.00 

5.69 

563.56 

•Projections  were  r>ot  made  for  ttiese  categories. 
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Biogenics  Ek^issiON  Inventory 
Summary  for  1990 

[Tows  per  day]* 


1990 


Biogervcs 


42.50 


•Projections  wer^  not  made  for  these  cat- 
egories. 

B.  Demonstration  of  Maintenance — 
Projected  Inventc  ries 

Total  VOC,  NGx.  and  CO  emissions 
were  projected  fr  >m  the  1990  base  year 
out  to  2004.  These  projected  inventories 
were  priepared  in  accordance  with  EPA 
guidance.  Refer  \p  EPA's  TSD  prepared 
for  this  notice  foil  more  in-depth  details 
regarding  the  pro  ected  inventory  for  the 
Memphis  and  Sh  dby  County  area. 
On  March  31. 1994,  the  State  of 
Tennessee  submiited  supplemental 
projection  inventbries.  The  data 
submitted  for  1993  showed  a  higher 
level  of  NOx  emissions  than  the  base 
year,  however,  thp  Memphis/Shelby 
County  nonattaifttnent  area  was  still  in 
attainment  during  1993.  All  following 
Jw  the  1993  level, 
iied  attainment  is 
ajected  emissions  for 
iDximate  actual  1993 
data.  The  NOx  le'  rels  projected  for  1996 
and  1999,  althou;  h  higher  than  the  base 
year  levels,  are  si  ;nificantly  lower  than 
the  1993  levels,  v  hich,  as  noted  above, 
did  not  cause  a  violation  of  the 
standard.  The  lev  jls  for  2002  and  2004 
projected  as  less  man  the  attainment 
year.  Although  approval  of  NOx 
increases  above  ajde  minimis  level  is  a 
departure  from  El  'A  guidance,  EPA 
believes  that  the  «  missions  projections 
demonstrate  that  he  area  will  continue 
to  maintain  the  0(  NAAQS  because  this 
area  achieved  att£inment  through  VOC 
controls  and  redu  ctions.  The  projected 
emission  inventories  were  submitted  in 
the  SAMS  format 

C.  Verification  of  IContinued  Attainment 


years'  data  is  bel 
therefore,  contin 
expected.  The  pr 
1993  closely  app 


Continued  attaihment 
NAAQS  in  the  Mi  imph 
County  area  depe  id 
State  of  Tennesse  i 
tracking  indicatois 
attainment  during 
period.  The  Memph 
County  area  will 
elements  to  main 
ozone  levels.  The 
network  will  continue 
accordance  with 
no  reductions  to 
network.  Any  reldcat 
will  be  agreed  u 
their  relocation, 
source  control  wi 


oftheOa 
is  and  Shelby 
s,  in  part,  on  the 
s  efforts  toward 
of  continued 
the  maintenance 

is  and  Shelby 
tilize  the  several  plan 
3in  current  acceptable 
air  quality  monitoring 
to  operate  in 
CFR  Part  58,  with 
existing  monitoring 
ion  of  monitors 
by  the  EPA  prior  to 
isting  stationary 
continue.  Additional 


^0 

tie 


pon 
Ex 


companies  subject  to  RACT  regulations 
will  be  added  to  the  source  listing,  and 
will  be  required  to  comply  with 
emission  standards.  Sources  wishing  to 
locate  in  Shelby  County  will  continue  to 
undergo  new  source  review 
requirements  to  include  the  installation 
of  best  available  control  technology.  A 
triennial  emissions  inventory  will  be 
performed  to  include  area,  mobile  and 
point  sources  of  volatile  organic 
compounds  and  nitrogen  oxides.  This 
inventory  will  be  developed  in 
conjunction  with  emission  inventories 
for  Carbon  Monoxide.  The  first  year  for 
inclusion  as  an  inventory  year  is  1993, 
with  said  inventory  to  be  accomplished 
by  December  31, 1994  and  submitted  for 
approval  to  the  State  of  Tennessee  by 
January  31, 1995.  Successive  inventories 
are  to  be  accomplished  using  the  same 
procedure.  When  the  triennial  inventory 
exceeds  the  projected  inventory  by  more 
than  ten  percent,  then  the  inventory 
development  will  be  increased  to  an 
annual  event.  Inspection  and 
Maintenance  (I  &  M)  of  the  automobile 
will  continue  in  the  City  of  Memphis 
with  an  increased  emphasis  on 
enforcement  to  assure  vehicle  owner 
participation. 

D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  the  Memphis  and  Shelby  County  area 
will  largely  determine  its  ability  to  stay 
in  compliance  with  the  O3  NAAQS  in 
the  future.  Despite  the  State's  best 
efforts  to  demonstrate  continued 
compliance  with  the  NAAQS,  the 
ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Therefore,  the  State  of  Termessee  has 
provided  contingency  measures  with  a 
schedule  for  implementation  in  the 
event  of  a  future  O?  air  quality  problem. 
The  State  of  Tennessee's  contingency 
plan  is  triggered  by  a  violation  of  the 
Ozone  NAAQS  of  0.12  ppm  that  occurs 
after  redesignation  to  attainment.  Plan 
implementation  would  begin  upon 
confirmation  of  an  ozone  violation.  The 
plan  contains  a  contingency  to 
implement  pre-adopted  additional 
control  measures  such  as  Reasonable 
Available  Control  Technology  (RACT) 
level  control  for  not  previously 
controlled  VOC  sources.  Development 
of  requirements  to  lower  emissions  of 
NOx  from  stationary  fuel  burning 
sources  would  also  begin  immediately. 
These  pre-adopted  additional  measures 
for  RACT  will  be  implemented  within 
90  days  of  the  date  the  State  certifies  to 
EPA  that  the  air  quality  data  which 
demonstrates  a  violation  of  the  O3 
NAAQS  is  quality  assured.  NOx 
regulations  would  be  implemented 
within  two  years  of  the  ozone  violation. 


A  complete  description  of  these 
contingency  measures  and  their  triggers 
can  be  found  in  the  TSD  prepared  for 
this  notice.  EPA  finds  that  the 
contingency  measures  provided  in  the 
State  of  Tennessee  submittal  meet  the 
requirements  of  section  175A(d)  of  the 
CAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  of  Tennessee  has 
agreed  to  submit  a  revised  maintenance 
SIP  eight  years  after  the  area  is 
redesignated  to  attainment.  Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 

Final  Action  ~    . 

In  this  final  action,  EPA  is  approving 
the  Memphis  and  Shelby  County  O3 
maintenance  plan,  including  the  1990 
base  year  emission  inventory,  because  it  - 
meets  the  requirements  of  section  175A. 
In  addition,  the  EPA  is  redesignating  the 
Memphis  and  Shelby  County  area  to 
attainment  for  O3  because  the  State  of 
Tennessee  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 
This  action  stops  the  sanctions  and 
federal  implementation  plan  clocks  that 
were  triggered  for  the  Memphis  and 
Shelby  County  area  by  the  January  15, 
1993.  findings  letter. 

The  EPA  is  pubHshing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  3, 1994 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  3, 1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
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considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
The  O3  SIP  js  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  O3  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  of 
Tennessee  to  delete,  alter,  or  rescind 
any  of  the  VOC  or  NOx  emission 
limitations  and  restrictions  contained  in 
the  approved  O3  SIP.  Changes  to  O3  SIP 
VOC  regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unle.ss  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  a  finding  of 
nonimplementation  (section  179(a)  of 
the  CAA)  or  in  a  SIP  deficiency  call 
made  pursuant  to  sections  110(a)(2)(H) 
and  110{k)oftheCAA. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  .section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
October  3.  1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 


this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C. 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989.  (54  FR  2214-2225)  as 
revised  by  a  Memorandum  from 
Michael  H.  Shapiro  to  Regional 
Administrators,  dated  October  4, 1993. 
On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years. 
The  U.S.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  and  Ozone. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks,  and 
Wilderness  areas. 

Dated:  June  28,  1994. 
John  H.  Hankinson,  Jr., 

Pegional  Administrator. 

Parts  52  and  81  of  chapter  I.  title  40, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671q. 

Tennessee— Ozone 


Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(122)  to  read  as 
follows; 

S  52.2220    Identification  of  plan. 

*         *         »         •         « 

(c)*   •   • 

(122)  The  maintenance  plan  and  " 
emission  inventory  for  the  Memphis 
and  Shelby  County  Area  which  includes 
Shelby  County  and  the  City  of  Memphis 
.submitted  by  the  Tennessee  Department 
of  Environment  and  Conservation  on 
November  12, 1992,  and  March  31, 
1994,  as  part  of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference.  (A) 
Amendment  to  the  Original  Submittal  of 
Nonreguiatory  Amendment  to  State 
Implementation  Plan  for  Shelby  County 
Redesignation  from  Nonattainment  to 
Attainment  Classification  for  Ozone 
submitted  March  31, 1994,  and  prepared 
by  the  Memphis  and  Shelby  County 
Health  Department,  Pollution  Control  ' 
Section  for  the  Tennessee  Department  of 
Conservation.  The  effective  date  is 
March  9, 1994  for  the  following 
provisions: 

Section  I — Requirement  One — Air 
Quality  Data  Shows  Area  Meets 
NAAQS 
Section  IV— Requirement  Four — 

Maintenance  Plan 
Attachment  F: 
Shelby  County  Emission  Projections 
Volatile  Organic  Compounds 
(Summer  Season) 
Shelby  County  Emissions  Projections 
1990-2004  NiUx)gen  Oxides 
(Summer  Season) 
(ii)  Other  material.  None 


PART  81— {AMENDED! 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401-7671q. 

2.  Section  81.343  is  amended  by 
revising  the  attainment  status 
designation  table  for  ozone  to  read  as 
follows: 

§81.343    Tennessee. 


Designation  area 

Designated 

Classification 

Date' 

Type 

Date' 

Type 

Knoxville  Area: 

Knox  County 

1/6«2 

1/6/92 
1/6/92 

Nonattainment  

Nonattainment  

Nonattainment  

M6/92 

1/6/92 
1/6/92 

Marginal. 

Moderate. 
Moderate. 

Nastiville  Area: 

Davidson  County 

Rutherlord  County 
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Sumner  Coui  ity 
WilBamson  C  junty 
Wilson  Counjy 
Rest  of  State .. 


TENNESSEE— Ozone— Continued 


Designation  area 


Anderson  Ckiinty 

Bedford  Cou^ty 

Benton  Coun^' 

Bledsoe  Couhty 

Blount  Counl^ 

Bradley  Couijlty 

CamptjeH  County 

Cannon  Coirfity 

Carroll  Cooniy 

Carter  Counl(y 

Cheattiam  County 

Ctiester  Coufity 

Claitwme  C< 

Clay  County  I 

Cocke 

Coffee  I 

Crockett  County 

Cumberland  County 

DeKalbCouW 

Decatur  Cotfity 

DKkson  Co<irity 

Dyer  Countyl 

Fayette  County 

Fentress  County 

Franklin  Coynty 

Gibson  County 

Giles  Counter 

Grainger  Co  unty 

Greene  County 

Gmndy  County 
Hamblen  County 
Hamilton  C<Junty 
Hancock  County 
Hardeman  County 
Hardjn  Coutity 
Hawkins  Co  unty 
Haywood  C  3unty 
Henderson  bounty 
Henry  Courty 
Hickman  C(  lunty 
Houston  Cc  unty 
Humphreys  County 
Jackson  Cc  unty 
Jefferson  C  Dunty 
Johnson  C<  lunty 
Lake  CounI  / 
Lauderdale  County 
Lawrence  C  ounty 
Lewis  Couf  ty 
Lincoln  Cot  inty 
Loudon  Co  jnty 
Macon  Cointy 
Madison  O  >unty 
Manon  Coi  nty 
Marshall  C  )unty 
Maury  Cou  ity 
McMinn  C<  unty 
McNairy  C(  lunty 
Meigs  Cou  ity 
Monroe  Cc  unty 
Morrtgomei  y  County 
Moore  Coi  nty 
Morgan  C<  unty 
ObHjn  County 
Overton  O  lunty 


Designated 


Date^ 


1/6/92 
1/6/92 
1/6/92 
1/6/92 


Type 


Nonattainment  

Nonattainment  

Nonattainnient  

UnclassifiaWe/Attain- 
ment. 


Classifk:ation 


Date^ 


1/6«2 
1/6/92 
V6I92 
1/6/92 


Type 


Moderate, 
ttoderate. 
Moderate. 
Moderate. 
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Designatkx)  area 


Perry  County 
Pwkett  Courity 
Polk  County 
Putnam  County 
Rhea  County 
Roane  Courrty 
Rot>ertson  County 
Scott  County 
Sequatchie  County 
Sevier  County 

Shelby  County 

Smrth  County 
Stewart  County 
Sullivan  County 
Tipton  County 
Trousdale  County 
Unicoi  County . 
Union  County 
Van  Buren  County 
Warren  County 
Washington  County 
Wayne  County 
Weakley  County 
White  County 


Designated 


Date' 


Type 


10/3/94 


'  This  date  is  November  15, 1990.  unless  othenwise  noted. 


*        •        •        *        * 

(PR  Doc.  94-18994  Filed  8-3-94;  8:45  am) 
BILUNO  CODE  6S6(M0-P 


40  CFR  Parts  52  and  81 
[WA-1 9-1  -61 40a;  FRL-6007-2] 

Approval  and  Promulgation  of 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Washington 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  the 
redesignation  of  Tacoma.  Washington, 
from  unclassifiable  to  attainment  for 
sulfur  dioxide  (SO2).  On  September  22, 
1993,  the  State  of  Washington,  through 
the  Washington  State  Department  of 
Ecology,  submitted  a  request  to 
redesignate  Tacoma  from  imclassifiable 
to  attainment  for  sulfur  {SO2).  The  state 
has  met  the  applicable  requirements  for 
redesignation  contained  in  the  Clean  Air 
Act,  as  amended  in  1990  (CAA). 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  October  3, 1994  imless 
adverse  or  critical  comments  are 
received  by  September  6. 1994.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 


Manager,  Air  &  Radiation  Branch  (AT- 
082).  EPA.  Docket  WA-ig-l-6l40,  1200 
Sixth  Avenue.  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency.  401 
M  Street,  SW,  Washington,  D.C.  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082),  Seattle.  Washington  98101, 
and  Washington  State  Department  of 
Ecology,  300  Desmond  Drive,  Lacey, 
Washington  98504. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  McFadden,  Air  and  Radiation 
Branch  (AT-082),  EPA.  Seattle, 
Washington  98101,  (206)  553-1059. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prior  to  the  1990  Clean  Air  Act 
Amendments  the  parabolic  shaped  area 
of  Tacoma  extending  approximately  3*/^ 
miles  SSW  from  the  American  Smelting 
and  Refining  Company  (ASARCO)  Plant 
was  designated  nonattainment  for  sulfur 
dioxide  (SO2)  in  relation  to  the  national 
ambient  air  quality  standards  (NAAQS). 
43  FR  9043  (March  3. 1978).  The 
primary  source  of  the  pollutant  in  Jhe 
Tacoma  area  was  the  ASARCO  copper 
smelter,  emitting  an  average  of  100  tons 


Classification 


Date' 


Type 


of  SO2  per  year.  On  August  6, 1979, 
based  on  a  stipulated  agreement 
between  EPA  and  ASARCO  which  was 
entered  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Qrcuit  (No.  78- 
1929),  EPA  proposed  redesignation  of 
Tacoma  from  nonattainment  to 
unclassifiable  for  SO2  (44  FR  45970). 
EPA  revoked  the  nonattainment 
designation  on  November  30,  1979  (44 
FR  68834).  The  redesignation  was 
intended  to  defer  the  requirement  for  a 
Part  D  (Plan  Requirements  for 
Nonattainment  Areas)  SIP  revision.  Part 
p  of  the  CAA  requires  an  applicable 
implementation  plan  within  18  months 
of  the  designation  to  nonattainment. 
The  redesignation  to  unclassifiable 
allowed  EPA  to  complete  rulemaking 
action  under  Section  123  of  the  Act 
which  would  allow  the  use  of 
meteorological  cxirtailment  programs  to 
meet  ambient  air  quality  standards  if  the 
program  was  in  place  before  1970.  The 
final  rules  interpreting  Section  123  were 
published  by  EPA  on  April  2,  1986. 
Through  that  publication.  EPA  met  the 
terms  of  the  settlement  agreement  and 
was  qualified  to  redesignate  Tacoma 
under  Section  107  of  the  Act. 

On  September  22, 1993,  the  State  of 
Washington,  on  behalf  of  the  Governor, 
submitted  to  the  EPA  Regional 
Administrator  a  request  to  redesignate 
the  Tacoma  area  from  unclassifiable  to 
attainment.  The  CAA  does  not  set  forth 
specific  requirements  for  areas  seeking 
redesignation  from  unclassifiable  to 
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attainment.  Hoivever,  the  CAA  provides 
that  an  attainment  area  is  an  area  that 
meets  the  national  ambient  air  quality 
standard  (NAAQS)  for  a  specific 
pollutant  and  does  not  contribute  to 
poor  air  quality  in  a  nearby  area  that 
does  not  meet  the  NAAQS  for  that 
pollutant.  Therjfore.  at  a  minimum,  an 
area  needs  to  m  eet  the  NAAQS  in  order 
to  be  redesigna  ed  from  unclassifiable  to 
attainment. 

Ambient  air  ([uality  monitoring  from 
1980  through  1  )93  shows  attainment  of 
the  SO2  NAAQ  J  in  the  Tacoma  area. 
The  National  Apr  Monitor  System 
(NAMS)  and  Stete/Local  Air  Monitor 
System  (SLAM  monitoring  locations 
changed  throuf  hout  the  11  years.  The 
NAMS  locatior  s  include  54th  Ave  NE. 
Alexander  Ave  26th  and  Pearl.  Mt 
Tacoma  High  School,  and  Benny's 
Nursery.  More<  ver,  the  state  and  local 
standards  for  a  r  quality  are  more 
stringent  than  Ipe  NAAQS,  and 
exceedances  have  not  been  recorded  for 
either  of  these  standards  si  nee  the 
ASARCO  copp  3r  smelter  plant  ceased 
operation  as  of  March  1984.  Therefore, 
EPA  has  deterr  lined  that  the  SO2 
NAAQS  in  the  Tacoma  area  has  been 
attained. 

EPA  is  further  assured  that  the  area 
will  remain  in  ittainment  because  the 
ASARCO  Copf  er  Smelter,  the  primary 
source  of  SO2  e  missions,  perTianently 
ceased  operatidns  in  March  1984. 
ASARCO's  per  manent  closure  is 
strengthened  b  ^  the  stack  demolition 
that  occurred  en  January  17, 1993.  After 
the  copper  smt  Iter  ceased  operation 
there  was  a  co>  isiderable  decrease  in 
sulfur  dioxide  amissions,  as  indicated 
by  the  continu  ng  emission  monitoring 
of  the  Tacoma  area. 

II.  This  Action 


EPA,  in  this 
Tacoma  from 
attainment  for 
action  is  being 
proposal 
noncontroversja 
demonstrated 
the  standard 
source  of  SO2 
permanently 
Therefore,  EPi" , 
comments  on 


III.  Administrpti 

Under  the 
5  U.S.C.  600  el 
a  regulatory  flf  xibil 
assessing  the  i 
final  rule  on 
and  604.  Alternatively 
that  the  rule 
impact  on  a 
entities.  Smal 


action,  is  redesignating 
I  nclassifiable  to 
sulfur  dioxide.  This 
taken  without  prior 
becxiiise  the  changes  are 
il,  the  State  has 
hat  the  area  has  attained 
that  the  primary 
_( (missions  has 
c  sased  operation. 

anticipates  no  adverse 
I  his  action. 


ve  Review 

iulatory  Flexibility  Act. 
.  seq.,  EPA  must  prepare 

ity  analysis 
upact  of  any  proposed  or 
11  entities.  5  U.S.C.  603 
,  EPA  may  certify 
11  not  have  a  significant 
substantial  number  of  small 
entities  include  small 


Rjgi 


smal 


I  wi 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of- 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  3. 1994 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  3. 1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  3, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2). 

List  of  Subjects  in  40  CFR  Parts  52  and 
81  ^ 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Sulfur  oxides.  National  parks. 
Wilderness  areas. 

Dated:  June  23. 1994. 
Gerald  A.  Emison, 

Acting  Hegional  Administrator. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1, 1982. 

Parts  52  and  81.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671ci. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(44)  to  read  as 
follows: 

§  52.2470    Identification  of  plan. 

***** 

(c)  •  *  • 

(44)  On  September  22,  1993.  the  state 
of  Washington,  through  the  Washington 
State  Department  of  Ecology,  submitted 
a  request  to  redesignate  Tacoma  to 
attainment  for  sulfur  dioxide  (SO2). 

(i)  Incorporation  by  reference. 

(A)  September  22. 1993  letter  from 
Washington  State  Department  of 
Ecology  to  EPA  Region  10  submitting  a 
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redesignation  request  for  the  Tacoma 
SO2  Air  Quality  Maintenance  Area 
(AQMA). 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Designated  area 


Authority:  42  U.S.C  7407.  7501-7515. 
7601. 

2.  Section  81.348  is  amended  in  the 
table  for  "Washington-S02"  by 
removing  the  indication.  X,  in  the 
column  "Cannot  be  classified"  and 
adding  it  in  the  column  "Better  than 

Washingtow— SO2 


national  standards"  for  Tacoma  to  read 
as  follows: 

§81.348    Washington. 


Does  not  meet  primary       Does  not  meet  second- 
standards  ary  standards 


Cannot  be  classified 


Better 
ttian  na- 
tional 
stand- 
ards 


Puget  Sound  Intrastate  AQCR  229: 

Tacoma-a  parabolic  shaped  area  extending 
approximately  V/z  miles  SSW  from  the 
ASARCO  copper  smelter. 


IFR  Doc.  94-18996  Filed  8-3-94;  8:45  am] 

BILUNQ  CODE  68eO-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43-CFR  Public  Land  Order  7070 

tNV-930-«21(M)6;  N-«4955] 

Withdrawal  of  Public  Mineral  Estate 
Within  the  Desert  National  Wildlife 
Range;  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  withdraws  769.543 
acres  of  public  mineral  estate  from 
location  and  entry  under  the  mining 
laws  to  protect  the  Desert  National 
Wildlife  Range.  The  land  has  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson.  BLM  Nevada  State* 
Office.  P.O.  Box  12000.  Reno,  Nevada 
89520, 702-785-6507. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  hereby  ordered  as 
follows: 

1.  Subject  to  valid  existing  rights,  the 
public  mineral  estate  in  the  following 
described  lands,  under  the  jurisdiction 
of  the  Secretary  of  the  Interior,  is  hereby 
withdrawn  from  location  and  entry 
under  the  United  States  mining  laws  (30 


U.S.C.  Ch.  2  (1988))  for  protection  of  the 
Desert  National  Wildlife  Range: 

Mount  Diablo  Meridian 

T.  15  S.,  R.  54  E..  unsurveyed. 
Sees.  1  to  3.  inclusive,  excluding  area 

covered  by  Executive  Order  No.  8578; 
Sec  4,  E'/i.  excluding  area  covered  by 

Executive  Order  No.  8578; 
Sec.  9.  EVr. 

Sees.  10  to  15.  inclusive; 
Sec.  16.  E'/i; 
Sec.  21.  EV.;; 
Sees.  22  to  27.  inclusive; 
Sec.  28.  E'Ai; 
Sec.  33.  E'/i; 
Sees.  34  to  36.  inclusive. 
.  T.  15  S.,  R.  55  E.,  unsurveyed. 
T.  16  S..  R.  57  E..  partially  surveyed, 

Sec.  7.  NW'/.  and  SV^. 
T.  16  S..  R.  58  E..  unsurveyed. 
Sees.  11  to  14,  inclusive; 
Sees.  23  to  26.  inclusive; 
Sees.  35  and  36. 
T.  15  S..  R.  59  E..  unsurveyed. 
Sees.  2  to  11.  inclusive; 
Sees.  14  to  23,  inclusive; 
Sees.  26  to  35,  inclusive. 
T.  16  S.,  R.  59  E.,  unsur\'eyed. 
Sees.  2  toll,  inclusive;' 
Sees.  14  to  23,  inclusive; 
Sees.  26  to  35,  inclusive. 
T.  17S..R.  59E., 
Sees.  1  to  5,  inclusive; 
Sec.  7,  lots  3  and  4.  NE'/..,  .nnd  SV..; 
Sees.  8  to  18.  inclusive; 
Sees.  21  to  26.  inclusive: 
Sec.  27,  N'/j; 
Sees.  28  and  33; 
Sec.  34.  S'/iS'/i  and  NE'ASE'.'..; 
Sees.  35  and  36. 
Tn.s.  9, 10.  11, 12,  12Va  13.  14.  15,  and  16 

S.,  R.  60  E..  unsurveyed. 
T.  17S.,R.  60E. 
T.  18S.,  R.  60E., 
Sees.  1  to  18,  inclusive; 
Sees.  22  to  24,  inclusive; 
Sec.  25,  N'/z; 
Sec.  2fi,  N'/- 


Sec.  27,  NV;i. 
Tps.  9. 10.  11,  12. 12V2.  13.  14.  15,  and  16 

S.,  R.  61  E.,  unsurveyed. 
Tps.  l7andl8S.,R.61  E. 
T.  9  S.,  R.  62  E., 
Sec.  4,S'/iS>/j; 

Sec.  5,  NW'ASW'/.  and  SV.SVj; 
Sec.  6,  lots  2  to  7,  inclusive,  and  SV.1NE'/., 

SE'/.NWV«,  EVzSW'A.  and  SE'A; 
Sees.  7,  8,  and  9; 
Sec  10.  VVV^EV,!  and  W'/i; 
Sec.  15.  \\ViEV.L  and  WV^; 
.Sees.  16  to  21.  inclusive; 
Sec.  22,  W'/^EVi  and  W^/2; 
Sec.  27.  WV.iE'/i  and  VV'/i; 
Sees.  28  to  33,  inclusive; 
Sec.  34,  lots  1  to  3,  inclusive,  W'/^NE'A, 
NWa.  NVzSW'a,  and  NW'aSE'/.. 
T.  10S..R.62E.. 
Sees.  3  to  10,  inclusive; 
.Sec.  14.  SE'/.N\VV4,  \\'/iVJ'/i,  and 

EV/SVVV4; 
Sees.  15  to  22.  inclusive; 
Sec.  23,  W'/i  and  WV2SE'/.; 
.Sees.  26  to  35.  inclusive; 
Sec.  36,  W'/iW'/.j. 
T.  11  S..  R.  62  E..  partially  surveyed, 
See.  l.W'MVV^; 
Sees.  2  to  12,  inclusive; 
.Sec.  13,  E'/j.  NE'ANW'/.,  WV;:VVVj  and 

E'/tiSW'A; 
Sees.  14  to  36,  inclusive. 
T.  12  S.,  R.  62  E..  partiallv  sur\'eyod. 
Tps.  12'/z,  13. 14, 15,  and  16  S..  R.  62  E.. 

unsurveyed. 
Tps.  17  and  18S.,R  62E. 

The  areds  described  aggregate  769,543 
n<;rcs  in  Clark  and  Lincoln  Counties,  Nevada. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  cs  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(0  of  ttie  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 
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1994. 


Dated:  July  IS, 
Bob  Annstrong, 

Assistant  Secretaif 
(FR  Doc  94-1904^ 
BtLUNQ  CODE  4310-H  C-P 


of  the  Interior. 

Filed  8-3-94;  8:45  am) 


43  CFR  Public  L  and  Order  7076 

[MT-830-4210-08 ;  MTM  40641] 

Partial  Revocatibn  of  Executive  Order 
Dated  July  9, 19l10;  Montana 


of  Land  Management, 
ACTION:  Public  L  uid  Order. 


agency:  Bureau 
Interior. 


SUMMARY:  This  o  rder  partially  revokes 
an  Executive  ore  er  insofar  as  it  affects 
640  acres  of  Nati  onal  Forest  System 
land  withdrawn  for  the  Bureau  of  Land 
Management's  C  oal  Reserve  Montana 
No.  1.  The  land  i  s  no  longer  needed  for 
the  purpose  for  which  it  was 
withdrawn.  The  evocation  is  needed  to 
finalize  the  Forept  Service  exchange 
provided  for  in  Public  Law  103-91. 
which  mandatec  that  the  exchange  be 
completed  and  clear  title  issued.  This 
aciion  will  open  the  land  to  surface 
entry  and  minin  5.  The  land  has  been 

I  open  to  mineral  leasing. 


and  will  remain 


EFFECTIVE  DATE: 


August  4. 1994. 


FOR  FURTHER 

Sandra  Ward 
Office.  P.O.  Box 
Montana  59107, 


INFi  )RMATK)N  i 


CONTACT: 
BtM  Montana  State 
36800,  Billings. 
406-255-2949. 


■the 


authority  vested  in 
of  the  Interior  by  Section 
Federal  Land  Policy  and 
of  1976.  43  U.S.C. 
ordered  as  follows: 

dated  July  9. 1910, 
National  Forest  System 
Montana  No.  1,  is 
nsofar  as  it  affects  the 
land: 


2.  The  land  d^ribed 
opened  to  surfai  e 
the  land  exchan|< 
title  as  mandate^ 

Dated:  July  22. 
Bob  ArmstTong, 
Assistant  Secretary 
IFR  Doc.  94-1904;  1 

BILUNG  COOE  4310-0  M-P 


By  virtue  of 
the  Secretary 
204  of  the 
Management  Ac ; 
1714  (1988),  it 

1.  Executive  Order 
which  withdrew 
land  for  Coal  Re^rve 
hereby  revoked 
following  described 

Principal  Meridia^,  Montana 

T.  7S..  R.  3E.. 

Sec.  20. 

The  area  descriljt'd  contains  640  acres  in 
Madison  Ck>untv. 


above  is  hereby 
entry  thus  allowing 
:e  and  issuance  of  clear 
by  Public  Law  103-91. 

1994. 

of  the  Interior. 

Filed  8-3-94;  8:45  am) 


43  CFR  Put)lic  Land  Order  7074 
pyiT-830-421(M)6:  MTM  072057] 

Partial  Revocation  of  Public  Land 
Order  No.  4484,  as  Corrected  by  PutMic 
Land  Order  No.  4535;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  affects 
79.82  acres  of  National  Forest  System 
land  withdrawn  by  the  Department  of 
the  Army,  Corps  of  Engineers,  for  the 
Libby  Dam  Project  in  the  Kootenai 
National  Forest.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  This  action  will  permit  the 
Forest  Service  to  dispose  of  the  land 
through  exchange.  This  action  will  open 
the  land  to  mining.  The  land  has  been 
and  remains  open  to  surface  entry  and 
mineral  leasing. 

EFFECTIVE  DATE:  September  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800.  Billings, 
Montana  59107,  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  4484,  as 
corrected  by  Public  Land  Order  No. 
4535,  which  withdrew  National  Forest 
System  land  for  the  Department  of  the 
Army,  Corps  of  Engineers'  Libby  Dam 
Project,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Principal  Meridian,  Montana 

Kootenai  National  Forest 

T.  30N.,R.26W.. 

Sec.  8.  lot  6  and  NE'ASW'/.. 

The  area  described  contains  79.82  acres  in 
Lincoln  County. 

2.  At  9  a.m.  on  September  6, 1994,  the 
land  described  above  shall  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 


governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  July  18. 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  94-19042  Filed  8-3-94;  8:45  am) 

BILUNG  COOE  4310-OW-M 


43  CFR  Public  Land  Order  7075 

[AK-e32-421 0-06;  AA-3060] 

Withdrawal  of  National  Forest  System 
Land  for  Protection  of  tfie  Cooper  Lake 
Recreation  Area;  Alaska 

AGENCY:  Bureau  of  Land  Managf^ment. 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws 
approximately  175  acres  of  National 
Forest  System  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Department  of  Agriculture.  Forest 
Service,  to  protect  the  Cooper  Lake 
Recreation  Area.  The  land  has  been  and 
remains  open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599.  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1988)),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
recreational  values  of  the  Cooper  Lake 
Recreation  Area: 

Seward  Meridian 

Ougoc/i  National  Forest 

T.  3  N.,  R.  3  W..  unsurveycd. 
Sec.  1,  SV.!SW%  (fractional),  and 

SVVV4SEV4; 
Sec.  12.  NWV4NEV4,  and  N'/jNW% 

(fractional). 
The  area  described  contains  approxiniQtely 
175  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
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the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  UrS.C.  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  )uly  22, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-19041  Filed  8-3-94;  8:45  um| 
BILUNG  COOE  4310-JA-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

(FCC  94-193] 

Ethics 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  The  Commission  has 
amended  its  rules  regarding  the 
appointment  of  the  Designated  Agency 
Ethics  Official  (DAEO)  and  the  Alternate 
Designated  Agency  Ethics  Official 
(ADEO).  Personnel  in  the  Office  of 
General  Counsel  have  been  designated 
to  be  the  DAEO  and  ADEO.  This  change 
will  consolidate  management  of  the 
ethics  program  established  by  the 
February  3, 1993  regulations  of  the 
Office  of  Government  Ethics  that 
established  new  uniform  standards  of 
ethical  conduct  for  officers  and 
employers  of  theexecutive  branch  of  the 
Federal  Government.  " 

EFFECTIVE  DATE:  July  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  S.  Bertman,  Office  of  General 
Counsel  (202)  418-1740. 

SUPPLEMENTARY  INFORMATION: 
Order  . 

In  the  matter  of:  Amendment  of  Parts  0  and 
19  of  the  Commission's  Rules  of  Commission 
Organization  and  Governing  Employee 
Standards  of  Ethical  Conduct. 
■    Adopted:  July  20, 1994. 

Released:  July  28, 1994. 

By  the  Commission: 

1.  On  February  3. 1993.  regulations  of 
the  Office  of  Government  Ethics  (OGE) 
that  establish  new  uniform  standards  of 
ethical  conduct  /or  officers  and 
employees  of  the  executive  branch'of 
the  Federal  Government  became 
effective.  See  5  CFR  2635,  57  FR  35006 


August  7,  (1992).!  OGE  regulations  also 
require  the  Commission  to  formally 
designate  an  agency  official  to  be  the 
"designated  agency  ethics  official"  or 
"DAEO"  to  coordinate  and  manage  the 
Commission's  ethics  program.  In 
addition,  these  regulations  require  the 
agency  to  appoint  an  alternate  DAEO  or 
"ADAEO"  to  serve  in  an  acting  capacity 
in  the  absence  of  the  primary  designated 
agency  ethics  official.  See  5  CFR 
2638.201-2638.202.  The  purpose  of  this 
Order  is  to  designate  personnel  in  the 
Office  of  General  Counsel  to  those 
positions  and  to  make  the  necessary 
changes  in  the  Commission's  rules  to 
effect  that  designation.  Specifically,  this 
Order  delegates  authority  to  the  General 
Counsel  to  assume  the  responsibilities 
of  the  DAEO  and  to  implement  the 
ethics  program  established  in  the  new 
OGE  regulations. 

2.  Under  the  OGE  regulations,  the 
DAEO  is  required  to  be  qualified  to 
counsel  agency  personnel  concerning 
the  new  OGE  ethics  standards  and  to 
counsel  departing  and  former  agency 
officials  on  post-employment  conflict  of 
interest  standards.  5  CFR 
2638.202(b)(3)-(4).  In  addition,  the 
DAEO  has  responsibility  for  managing 
the  agency's  ethics  program,  including 
liaison  with  OGE,  reviewing  financial 
disclosure  reports,  monitoring  ethics, 
training,  and  monitoring  administrative 
actions  and  sanctions.  The  DAEO  may 
appoint  "deputy"  ethics  officials  to 
perform  any  oT  these  functions,  but  such 
deputies  work  under  the  DAEO's 
supervision.  See  5  CFR  2638.204: 

3.  Under  current  Commission  rules, 
the  General  Counsel  has  broad  delegated 
authority  to  provide  ethics  counseling, 
and  other  duties  that  are  very  similar  to 
the  principal  functions  performed  by 
the  DAEO  under  OGE's  regulations. 
Specifically,  the  General  Counsel  now 
has  overall  delegated  authority  to  act  as 
"legal  counselor  for  the  Commission  to 
provide  guidance  on  matters  relating  to 
ethical  conduct,"  and  to  serve  as  the 
"Commission's  designee  to  the  Office  of 
Personnel  Management"  on  matters 
covered  by  the  OPM  (now  OGE)  rules 
governing  ethical  conduct.  47  CFR 
19.735-105(a)(l).  In  fact,  most  of  the 
responsibilities  set  forth  in  the  OGE 
regulations,  with  the  exception  of  the 
management  of  the  financial  disclosure 


statements,  are  already  delegated  to  the 
Commission's  General  Counsel. 2 

Our  informal  survey  of  other  agencies 
also  indicates  that  designating  the 
senior  legal  official  as  the  DAEO  is 
consistent  with  the  general  practice  of 
agencies  of  similar  size.  In  light  of  these 
factors,  we  think  it  is  appropriate  to 
designate  the  General  Counsel  as  the 
DAEO. 

4.  Accordingly  we  shall  add  a  new 
§  0.251(a)  to  delegate  authority  to  the 
General  Counsel  to  act  as  the 
"designated  agency  ethics  official."  The 
rule  will  delegate  authority  to  the 
Associate  General  Counsel  for 
Administrative  Law  to  act  as  the 
"alternate  designated  agency  ethics 
official."  3 

5.  The  amendments  adopted  in  this 
Order  are  rules  of  agency  organization 
and  therefore  the  Administrative 
Procedure  Act's  prior  notice  and 
effective  date  requirements  do  not 
apply.  5  U.S.C.  553(b)(3)(A).  Authority 
for  the  amendments  adopted  herein  is 
contained  in  sections  4(i)  and  5(c)(1)  of 
the  Communications  Act.  47  U.S.C 
154(j)  and  155(c)(1). 

6.  It  Is  Ordered,  effective  July  20, 
1994.  that  Part  0  of  the  Rules  and 
Regulations  is  amended  as  set  forth 
below. 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  0,  amended  as  follows: 

PART  0-COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

§0.231    [Amended] 

2.  Section  0.231  is  amended  by 
removing  and  reserving  and  inserting 
paragraph  (h). 

3.  Section  0.251  is  amended  by 
adding  paragraph  (a)  to  read  as  follows: 

§0.251    Auttiortty  delegated. 

(a)  The  General  Counsel  is  delegated 
authority  to  act  as  the  "designated 


'  Under  the  scheme  established  in  the  new  OGC 
regulations,  most  of  the  Commission's  existing  Pari 
IQjules  have  been  superseded  by  OGE'S 
regulations.  We  will  restructure  Part  19  to  remove 
the  superseded  sections  and  to  renumber  the 
provisions  that  may  be  retained  in  accordance  with 
the  OGE  regulations  in  a  future  order. 


'The  current  Commission  rules  give  the  Chief, 
Operations  Support  Division  authority  to  serve  as 
the  designated  agency  ethics  ofTicial  for  the  purpose 
of  receiving,  reviewing  and  certifying  financial 
disclosure  statements.  See  47  CH*  0.231(h). 

^  A  conforming  amendment  will  be  made  to 
50.231(h).  47  CFR  0.231(h). 
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agency  ethics  official."  The  Associate 

General  Counsel  for  Administrative  Law 

is  delegated  autl^ority  to  act  as  the 

"alternate  desigitated  agency  ethics 

official." 

•        •        •        »      -» 

|FR  Doc.  94-1894:  i  Filed  8-3-94;  8:45  am) 
BiLUNC  COM  sm-e  i-m 


47  CFR  Part  24 
[GEN  Docket  No. 


K>-314,  FCC  94-195] 


New  Personal 
Services  in  the 


agency:  Federa 
Commission. 
ACTION:  Final  ru 


Reconsideratior 
adopts  a  multip 


C  ommunications 
>  GHz  Band 


Communications 


summary:  In  thii  s  Further  Order  on 


the  Commission 
ier  for  use  to  determine 
whether  interests  in  cellular  and 
broadband  PCS  licensees  held  indirectly 
through  intervening  corporate  entities 
should  be  attributed  for  purposes  of  the 
Commission's  broadband  FCS/cellular 
cross-ownership  rule  and  broadband 
PCS  sp)ectrum  cap  rule.  This  action  is 
taken  so  that  these  rules  can  be  more 
effectively  enfonced  consistent  with 
their  intent,  which  is  to  ensure  that 
broadband  PCS  licensees  lack  any 
incentive  to  impede  the  development  of 
full  competition  with  the  cellular 
licensees  or  with  other  broadband  PCS 
licensees  in  the  bame  geographic  area. 
EFFECnvE  DATES^  September  6. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Cohen^  Office  of  Plans  and 
Policy.  (202)  418-2030. 
SUPPLEMENTARY  INFORMATION:  This 
Further  Order  op  Reconsideration  is 
available  for  ins  lection  and  copying 
during  normal  t  usiness  hours  in  the 
FCC  Dockets  Br  inch.  Room  230. 1919  M 
Street  N.W.,  Wa  shington.  D.C.  The 
complete  text  may  be  purchased  from 

s  copy  contractor. 
International  Trfanscription  Service, 
Inc..  2100  M  Sti  Bet.  NW.,  Suite  140. 
Washington,  DCJ.  20037,  telephone  (202) 
857-3800 

Further  Order  ( In  Reconsideration 


In  the  matter  of 
Q)mmission's  Ru 
Personal  Commui 
GHz  Band. 

Adopted:  |ulv  ^.  1994. 

Released:  July  2  2.1994. 

By  the  Comm  ssion: 
1.  In  the  Comrnission 

Opinion  and 

FCC  94-144,  591 

1994)  ("Memorandum 

Order"),  we  rea 


Amendment  of  the 
es  to  Establish  New 
icationsScn/iccs  in  the  2 


Older 


's  Memorandum 
in  this  proceeding. 
FR  32830  (June  24. 
Opinion  and 
Firmed  our  bright-line 


cross-ownership  attribution  standards, 
which  apply  to  common  ownership  of 
licenses  in  the  Domestic  Public  Cellular 
Radio  Telecommunications  Service 
("cellular")  and  the  Personal 
Communications  Services  in  the  2  GHz 
band  ("broadband  PCS").  We  also  ruled 
that  no  entity  would  be  permitted  to 
hold  broadband  PCS  licenses 
comprising  more  than  40  MHz  of 
spectrum  in  a  particular  PCS  service 
area.  The  purpose  of  both  the  broadband 
PCS/cellular  cross-ownership  rule  and 
the  broadband  PCS  spectrum  cap  rule  is 
to  ensure  that  broadband  PCS  licensees 
lack  any  incentive  to  impede  the 
development  of  full  competition  with 
the  cellular  licensees  or  with  other 
broadband  PCS  licensees  in  the  same 
geographic  area. 

2.  We  determined  that  an  interest  of 
20  percent  or  more  in  a  cellular  license 
will  be  attributable.!  and  that  an  interest 
of  5  percent  or  more  in  a  broadband  PCS 
license  will  be  attributable.  See 
Memorandum  Opinion  and  Order  at 
11109-110.  Under  the  broadband  PCS/ 
cellular  cross-ownership  rule,  entities 
with  attributable  ownersliip  of  a  cellular 
license  covering  10  percent  or  more  of 
the  population  of  a  broadband  PCS 
service  area  are  limited  to  holding  one 
10  MHz  broadband  PCS  license  in  that 
broadband  PCS  service  area  until 
January  1.  2000.  See  47  CFR  24.204. 
Under  the  broadband  PCS  spectrum  cap 
rule,  parties  are  not  permitted  to  hold 
attributable  interests  in  licenses 
covering  more  than  40  MHz  in  the  same 
PCS  service  area.  See  47  CFR  24.229(c). 
In  determining  how  to  calculate  a 
party's  interest  in  a  cellular  licensee 
when  it  is  held  through  multiple  tiers  of 
entities,  we  stated  that  the  interest  of  a 
subsidiary  is  attributed  in  full  to  the 
parent.  See  Memorandum  Opinion  and 
Order  at  1116.  The  same  rule  would 
apply  to  interests  held  in  broadband 
PCS  licenses  through  multiple  tiers  of 
entities. 

3.  Herein  we  reconsider,  on  our  own 
motion,  the  issue  of  whether  to  use  a 
"multiplier"  to  determine  how  interests 
in  cellular  and  broadband  PCS  licensees 
held  indirectly  through  intervening 
corporate  entities  should  be  attributed. 
A  multiplier  is  currently  used  by  the 
Commission  in  our  attribution  rules  in 
the  broadcast  context.  See  47  CFR 
73.3555.  note  2(d).  To  determine  the 
"true"  ownership  interest  of  a  party 
whose  interest  in  a  broadcast  licensee  is 
held  through  intervening  entities,  each 
non-majority,  non-controlling  interest  is 
multiplied  together.  For  example,  a 


'  Ci-rtain  entities  are  permitted  to  hold  up  to  a  40 
percent  interest  in  a  cellular  license  without 
utiribtilion.  Sm  47  CKK  24.204(d)(2)(il). 


party  that  owns  a  25  percent  non- 
controlling  interest  in  a  corporation  that 
has  a  10  percent  non-controlling  interest 
in  a  licensee  would  be  deemed  to  have 
a  2.5  percent  interest  in  the  licensee.  As 
we  concluded  in  adopting  a  multiplier 
for  broadcast  attribution,  use  of  a 
multiplier  allows  the  Commission  to 
accurately  take  account  of  a  party's 
"actual  involvement  with  the  ultimate 
licensee"  as  well  as  its  ability  to  exert 
control  over  the  actions  of  the  licensee. 
See  Reexamination  of  the  Commission's 
Rules  and  Policies  Regarding  the 
Attribution  of  Ownership  Interests  in 
Broadcast,  Cable  Television  and 
Newspaper  Entities,  97  FCC  2d  997. 
1018  (1984).  recon..  58  RR  2d  604 
(1985).  further  recon.,  1  FCC  Red  802 
(1986),  52  FR  1630  (Jan.  15. 1987).  We 
concluded  that  "use  of  a  multiplier 
would  more  realistically  reflect  a  party's 
attenuated  interest  in  a  licensee  where 
there  are  intervening  corporations,  than 
does  the  present  practice  of  fully 
attributing  any  interest  above  the 
benchmark  through  each  intervening 
corporation.  Id. 

4.  In  the  Memorandum  Opinion  and 
Order,  we  Javored  a  bright-line  test 
because  we  believed  that  it  would  result 
in  a  faster,  less  burdensome  licensing 
process.  Memorandum  Opinion  and 
Order  at  1 113.  On  reconsideration, 
however,  we  have  concluded  that 
adding  use  of  a  multiplier  will  allow  us 
to  more  effectively  enforce  the 
broadband  PCS/cellular  cross- 
ownership  and  broadband  PCS 
spectrum  cap  rules  consistent  with  their 
intent.  We  also  conclude  that  using  a 
multiplier  is  consistent  with  our  policy 
goal  of  promoting  full  competition  in 
wireless  markets,  because  it  will  not 
cause  the  exclusion  of  firms  that  po.se 
no  threat  to  competition.  Without  a 
multiplier,  parties  that  have  neither  the 
ability  to  exert  control  nor  a  substantial 
financial  stake  in  the  cellular  or 
broadband  PCS  license  could  be  unduly 
restricted  in  acquiring  interests  in  such 
license.  Furthermore,  absent  a 
multiplier,  anomalous  and  unintended 
results  occur.  For  example,  if  Company 
A  holds  a  21  percent  non-controlling 
interest  in  Company  B,  which  in  turn 
holds  a  30  percent  non-controlling 
interest  in  Company  X,  a  cellular 
licensee.  Company  A's  attributable 
interest  in  Company  X  would  be 
deemed  to  be  30  percent,  in  excess  of 
the  20  percent  threshold  applicable  to 
broadband  PCS/cellular  cross- 
ownership.  Company  A  would  thus  be 
limited  to  acquiring  a  10  MHz 
broadband  PCS  license  in  Company  X's 
cellular  service  area,  even  though  it  has 
neither  the  ability  to  exert  control  or 
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-  significant  influence  over  the  operations 
of  Company  X's  cellular  system  nor  a 
financial  stake  in  Company  X  so 
.substantial  as  to  give  rise  to  an  incentive 
to  engage  in  anticompetitive  conduct.  In 
comparison,  by  using  a  multiplier. 
Company  A's  attributable  interest  in 
Company  X  would  be  6.3  percent 

-  (0.21x0.3).  under  the  20  percent 
attribution  threshold,  and  Company  A 
would  not  be  restricted  to  10  MHz 
broadband  PCS  licenses  in  Company  X's 
i;ellular  service  area. 

5.  Considerations  of  "actual 
involvement"  with,  true  e<;onomic 
interest  in,  and  ability  to  control  a 
licensee  are  crucial  in  determining 
whether  a  particular  indirect  ownership 
interest  should  \^e  attributed  to  the 
holder  for  purposes  of  our  cross- 
ownership  anti  multiple  ownership 
rules.  These  (jonsiderations  apply  with 
equal  force  in  the  broadcast,  broadband 
PCS  and  cellular  contexts;  thus,  we 
conclude  that  a  multiplier  similar  to 
that  used  in  applying  our  attribution 
rules  in  the  broadcast  area  should  be 
adopted  for  purposes  of  determining 
attributable  interests  in  cellular  and 
broadband  PCS  licensees.  We  therefore 
will  amend  §24.204  of  our  Rules  to 
include  use  of  a  multiplier  to  determine 
whether  an  entity  holding  indirect  non- 
controlling  interests  in  a  cellular 
licensee  or  a  broadband  PCS  applicant 
or  licensee  has  an  attributable  interest 
for  purposes  of  our  broadband  PCS/ 
cellular  cross-ownership  rule  and  our 
broadband  PCS  spectrum  cjp  rule.  For 
purposes  of  applying  the  multiplier, 
where  an  entity's  ownership  interest  in 
any  particular  link  in  the  ownership 
chain  is  greater  than  50  percent  or  is 
controlling,  the  interest  will  be  treated 
as  if  it  were  100  percent. 

6.  Accordiiigly.  It  Is  Ordered  That  Part 
24  of  the  Commission's  Rules  is 
amended  as  set  forth  below. 
.    7.  It  Is  Further  Ordered  That  the  rules 
changes  made  herein  Will  Become 
Effective  30  days  after  their  publication 
in  the  Federal  Register.  This  action  [»- 
taken  pursuant  to  Sections  4(iJ,  303(r) 
and  309(j)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i), 
303(r)  and  309(j). 

List  or  Subjects  in  47  CFR  Part  24 

Personal  communications  services. 
.<adio. 

Federal  Communications  Q)nimission. 
William  F.  Calon, 

A<^fi"n  Secretary: 

Final  Rules 

Part  24  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  of  Part  24 
corUinues  to  read  as  follows: 

Aulhorilv:  Sees.  4,  301.  302,  303,  .309  and 
332.  48  Stat.  1066.  1082.  as  amendetl;  47 
D.S.C.  154,  301.  302,  303,  309  and  332. 
unless  otherwise  noted. 

2.  Section  24.204  of  the  Commission's 
Rules  is  amended  by  adding  paragraph 
(d)(2)(viii): 

§24.204    Cellular  eligibility. 

*        »        »        •        • 

(d)   *    V 
(2).   .   . 

(viii)  Ownership  interests  in  a  cellular 
licensee  or  a  broadband  PCS  applicant 
or  licensee  that  are  held  indirectly  by 
any  party  through  one  or  more 
intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 
a  100  percent  interest.  (For  example,  if 
A  owns  10  percent  of  Company  X, 
which  owns  35  percent  of.  and  controls. 
Company  Y.  which  owns  25  percent  of 
Licensee,  then  Company  X's  attributable 
interest  in  Licensee  would  be  25 
percent,  and  A's  attributable  interest  in 
Licensee  would  be  2.5  percent 
(0.1x0.25).] 
••      .  •         •         •         * 

(F"R  D(><:  94-18942  Field  8-3-94;  8:45  am| 
BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  229 

FRA  Docket  No.  RSGC-2.  Notice  No.  7 

[RIN2130-AA80] 

Locomotive  Conspicuity;  Minimum 
Standards  for  Auxiliary  External 
Lights;  Correction 

AGENCY:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Correction  to  interim  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  interim  rule  (IR-2) 
which  was  published  Friday,  May  13, 
1994,  (59  FR  24960;  pp.  24960-24964). 
lR-2  contained  detailed  and  specific 
performance  standards  regarding  color, 
intensity,  operation,  mounting  location 


and  flash  rate  for  ditch  lights,  crossing 
lights,  strobe  lights  and  oscillating 
lights. 

EFFECTIVE  DATE:  May  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Davids,  Bridge  Enginter,  Office 
of  Safety,  FRA,  400  Seventh  Street.  SW., 
Washington,  DC  20590  (telephone:  202- 
366-9186):  or  Marina  C.  Appleton,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  S.W.,  Washington. 
D.C.  20590  (telephone:  202-366-0628). 

Need  for  Correction 

As  publi.shed,  the  interim  rule  (IR-2) 
contains  an  error  regarding  placement  of 
strobe  lights  on  locomotives  which  is  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  Mav 
13,  1994  of  the  interim  rule  (IR-2). 
which  was  the  subject  of  FR  Doc.  59- 
24960,  is  corrected  as  follows: 

<?  229.1 33(b)(2)(  Hi)  [Corrected! 

On  page  24964,  in  column  one, 
paragraph  (b)(2)(iii).  in  lines  three  and 
four,  ••  •   •   •  and  at  most  36  inches 
above  the  top  of  the  rail."  is  changed  to 
"  *   *  *  and  at  least  36  inches  above 
the  top  of  the  rail." 
***** 

Issuctl  in  Washington.  D.C.  on  Julv  28, 
1994. 

Jolene  M.  Molitoris, 

Federal  Railroad  Administrator. 

jFR  Doc.  94-19031  Filed  8-3-94;  8:45  flm| 

BILUfMi  CODE  4910-06-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  080194A] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commert:e. 

ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  thomyhead  rockfish  in  the  Gulf  of 
Alaska  (GOA)  and  is  requiring  that 
incidental  catches  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injurj'.  This  action  is  necessary  because 
the  thomyhead  rockfish  total  allowable 
catch  (TAG)  in  this  area  has  been 
reached. 
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EFFECTIVE  DATE: 
time  (A.l.t.) 
midnight.  A.l.t 


FOR  FURTHER 

Andrew  N. 


12  noon.  Alaska  local 
Aufust  1,1994.  until  12 
December  31, 1994. 


INFORMATION  CONTACT: 
Smoker.  907-586-7228. 


SUPPI^MENTARV 
ground  fish  fisheKr 
economic  zone  ip 
Secretary  of  Com 
Fishery  Managei  nent 
Croundhshof  the 
by  the  North  Pat  i 
Management  Cow 
the  Magnuson  Fi 
Management  Ac . 
vessels  is  goveir  ed 


|NFOR««ATION:  The 

in  the  GOA  exclusive 
managed  by  the 
merce  according  to  the 

Plan  for 
GOA  (FMP)  prepared 
fic  Fishery 

ncil  under  authority  of 
shery  Conservation  and 
Fishing  by  U.S. 
by  regulations 


implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B).  the  TAG  for 
thornyhead  rockfish  in  the  GOA  was 
established  by  the  final  1994 
specifications  (59  FR  7647.  Februar>- 16, 
1994).  as  1.180  metric  tons. 

The  Director,  Alaska  Region,  NMFS. 
has  determined  in  accordance  with 
§  672.20(c)(3).  that  the  TAG  for 
thornyhead  rockfish  in  the  GOA  has 
been  reached.  Therefore.  NMFS  is 
requiring  that  further  catches  of 
thornyhead  rockfish  in  the  GOA  be 
treated  as  prohibited  species  in 
accordance  with  §  672.20(e).  effwitive 


from  12  noon.  A.l.t.  August  1. 1994, 
until  12  midnight.  A.l.t.,  December  :il. 
1994. 

Classification 

This  action  is  taken  under  50  CFK 
672.20  and  is  exempt  from  OMB  re\  i;vv 
under  E.0. 12866. 

Authority:  16  V.S.C.  1801  et  set/. 

Dated:  August  1.1994. 
David.  S,  Crestin. 

Acting  Director,  Ofjice  of  Fisheries. 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-19035  Filed  8-1-94:  3:43  pmj 
BILUNO  CODE  3S10-23-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1413 
RIN0560-AD37 

1995  Feed  Grain  Acreage  Reduction 
Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations:  to  set  forth  the 
acreage  reduction  percentage  for  each  of 
the  1995  feed  grain  crops;  to  require  that 
producers  of  malting  barley  comply 
with  acreage  reduction  requirements  to 
maintain  eligibility  for  feed  grain  loans, 
purchases,  and  payments;  and  to 
provide  that  a  paid  land  diversiorr(PLD) 
program  will  not  be  in  effect.  Producers 
who  participate  in  the  Feed  Grain 
Acreage  Reduction  Program  (ARP) 
would  be  eligible  for  benefits  such  as 
price  support  loans  and  deficiency 
payments.  This  action  is  required  by 
section  105B  of  the  Agricultural  Act  of 
1949.  as  amended  (the  1949  Act). 
DATES:  Comments  must  be  received  on 
or  before  September  14, 1994.  in  order 
to  be  assured  of  consideration. 
Addresses:  Comments  must  be  mailed 
to  Director,  Grains  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA),  P.O. 
Box  2415,  room  3742-S,  Washington, 
DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  W.  Sronce,  Director,  Grains 
Analysis  Division,  ASCS,  USDA,  room 
3742-S,  P.O.  Box  2415,  Washington.  DC 
20013-2415  or  call  202-720-4418. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  is  issued  in  accordance  with 
Executive  Order  12866.  Based  ori 
information  compiled  by  the  USDA,  this 
proposed  rule  has  been  determined  to 
be  "economically  significant"  because  it 


would  have  an  annual  effect  on  the 
economy  of  more  than  $100  million  and 
would  materially  alter  the  budgetary 
impact  of  entitlement,  or  loan  programs 
or  rights  and  obligations  of  recipients 
thereof.  Budget  outlays  for  deficiency 
payments  are  expected  to  range  from 
$1.5  to  $3.5  billion  annually.  This 
proposed  rule  would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  envirorunent, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 
Tivould  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency;  and 
would  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  section  105B(o)  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule.  An  Initial 
Regulatory  Flexibility  Analysis  was 
prepared,  which  determined  that  this 
regulation  will  have  no  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  particular  acreage 
reduction  percentages  considered  will 
not  afiiect  the  paperwork,  reporting,  or 
compliance  burdens  of  the  small  entities 
in  the  program.  CCC  thus  certifies  that 
the  rule  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Feed 
Grain  Production  Stabilization— 10.055. 
Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  require  the 
exhaustion  of  any  administrative  appeal 
remedies. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C  35. 

Public  Comments 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Statutory  Background 

In  accordance  with  section  105B  of 
the  1949  Act.  an  ARP  is  required  to  be 
implemented  for  the  1995  crops  of  com, 
grain  sorghum,  or  barley  if  it  is 
determined  that  the  total  supply  of  each 
respective  feed  grain  would  otherwise 
be  excessive 

Land  diversion  payments  also  may  be 
made  to  producers  if  needed  to  adjust 
the  total  national  acreage  of  feed  grains 
to  desirable  goals.  A  PLD  program  is  not 
being  considered  because,  given  the 
allowed  ARP  percentages,  it  is  not 
needed. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  to  the  respective 
feed  grain  acreage  base  for  the  farm.  In 
making  such  a  determination,  the 
number  of  acres  placed  into  the 
agricultural  resources  conservation 
program  established  under  subtitle!)  of 
title  XII  of  the  Food  Security  Act  of 
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1985.  as  amendeq,  must  be  taken  into 
consideration. 

Producers  who  knowingly  produce 
feed  grains  in  excess  of  the  respective 
permitted  acreage  for  the  farm  plus  any 
respective  feed  gi  lin  acreage  planted  in 
accordance  with  I  he  flexibility 
provisions  are  in(  ligible  for  loans  and 
purchases  and  all  payments  with 
respect  to  that  crt  p  on  the  farm.  If  an 
ARP  program  for  he  1995  crop  is  in 
effect,  the  program  must  be  announced 
no  later  than  SepHember  30, 1994. 
Adjustments  in  tlie  announced  program 
may  be  made  if  it  is  determined  that 
there  has  been  a  s  gnificant  change  in 
the  total  supply  o  feed  grains  since  the 
program  was  first  announced.  These 
adjustments  must  be  made  no  later  than 
November  15,  19<  4. 

In  accordance  v  ith  section  105B  of 
the  1949  Act,  not  ess  than  60  days 
before  the  prograr  i  is  announced  for  a 
crop  of  feed  grain  ;,  proposals  for  public 
comment  on  various  program  options 
for  the  crop  of  fee  i  grains  are  required 
to  be  set  forth.  Ea(  ;h  option  must  be 
accompanied  by  an  analysis  that 
includes  the  estin  ated  planted  acreage, 
production,  domestic  and  export  use. 
ending  stocks,  sea  son  average  producer 
price,  program  pa  licipation  rate,  and 
cost  to  the  Federa  Government  that 
would  likely  resu  t  from  each  option. 

In  determining  he  1995  com  ARP, 
the  Secretary  will  choose  a  specific  ARP 
reduction  percent  ige  from  within  a 
range  established  )y  the  estimated 
ending  stocks-to-i  se  (S/U)  ratio  for  the 
1994/95  corn  mar  leting  year.  If  it  is 
estimated  that  the  1994/95  ending  S/U 
mtio  in  percentagi :  terms  will  be: 

(1)  More  than  21 1  percent,  the  ARP 
shall  not  be  less  tl  an  10  percent  or  more 
than  20  perc:enl;  or 

(2)  Equal  to  or  1  sss  than  25  percent, 
the  ARP  may  not  1  le  more  than  12.5 
percent. 

The  S/U  for  the  1994/95  marketing 
year  is  estimated  to  be  15.1  percent. 
Based  on  this  estii  date,  the  1995  ARP 
may  be  not  more  t  lan  12.5  percent.  In 
the  case  of  grain  si  trghum  and  barley, 
the  Secretary  may  choose  a  1995  ARP 
percentage  in  the  i  ange  from  0  to  20 
percent.  For  oats,  he  1995  ARP  is 
statutorily  mandal  ed  not  to  exceed  0 
percent. 

Section  1104  of  Lhe  Agricultural 
Reconciliation  Ac  of  1990  provides  that 
the  acreage  redurt  on  factor  for  the  1995 
crops  of  corn,  grai  i  sorghum,  and  barley 
may  not  be  less  th  m  7.5  percent  unless 
the  estimated  corr  S/U  for  the  1994/95 
marketing  year  is  ess  than  20  percent. 

Currently  the  S/U  of  com  for  the 
1993/94  com  marl  eting  year  is  less  than 
20  percent.  Thus,  he  minimum  7.5- 
percent-ARP  prov  sion  is  not  currently 


applicable.  The  final  ARP  decision 
process  could  consider  higher  ARP 
percentages  up  to  20  percent  if  the  S/U 
exceeds  25  percent.  The  ARP  options 
included  in  this  analysis  are  the  most 
likely  possibilities,  based  on  May  1994 
data.  If  ending  stocks  increase,  due  to 
weaker  demand  or  higher  than  expected 
yields,  and  raise  the  S/U  ratio  to  25 
percent  or  higher.  ARP  levels  between 
12.5  and  20  percent  may  be  considered 
before  a  final  decision  is  made.  The 
1995  ARP  options  considered  are  shown 
in  table  1. 

Table  1.— Proposed  1995  Feed 
Grain  ARP  Options 


Item 

Option 

1 

2 

3 

Percent 

Com  

Grain  Sor- 
ghum   

Barley  

Oats 

0 

0 
0 
0 

5 

0 
0 
0 

12.5 

5 
5 

0 

For  grain  sorghum  and  barley.  ARP 
percentages  higher  than  5  percent  are 
not  considered  because  expected 
sorghum  and  barley  S/U's  are  low 
compared  with  historical  levels.  The 
1994/95  grain  sorghum  S/U  is  forecast  at 
20.1.  which  with  the  exceptions  of 
1991/92  and  1993/94,  the  lowest  level 
since  1976/77  (17.3  percent).  The  1994/ 
95  barley  S/U  is  forecast  at  29.1,  a  level 
reached  only  one  other  time  since  1974/ 
75.  ARP  levels  above  5  percent  would 
limit  supplies  of  barley  and  grain 
sorghum  to  the  point  of  not  allowing 
export  and  domestic  needs  to  be  met. 
However,  ARP  levels  above  5  percent 
will  be  considered  when  making  the 
final  ARP  decision  if  feed  grain  supply 
and  demand  changes  are  large  enough  to 
warrant  their  consideration. 

The  estimated  impacts  of  the  ARP 
options  are  shown  in  tables  2  through  4. 

Table  2.— Corn  Supply  and 
Demand  Estimates 


Itsm 

1995  ARP  options 

1 

2 

3 

Percent 

ARP 

Participation 

0 
79 

5 
76 

12.5 
68 

MHIIon  acres 

Planted  acre- 
age   

80.0 

78.5 

75.0 

Table  2.— Corn  Supply  AND 
Demand  Estimates— Continued 

Item 

1995  ARP  options 

1 

2 

3 

Production  ... 

Domestic 
use 

Exports 

Ending 
stocks.  8/ 
31  

Season  aver- 
age pro- 
ducer price 

Deficiency 
payments  . 

NHUion  bushels 

8,970 

7,280 

1.475 

1,477 

8,805 

7550 

1,450 

1.367 

8,385 

7,140 
1,400 

1,107 

Dollars  per  bushel 

2.20 

2.25 

2.40 

Million  dollars 

3,008 

2.474 

1,406 

TABLE  3.— Grain  Sorghum  Supply 
AND  Demand  Estimates 


Item 


ARP 

Participation 


Planted  acre- 
age   


Production  . 

Domestic 
use 

Exports  

Ending 
stocks,  8/ 
31  


Season  aver- 
age pro- 
ducer pnce 


Deficiency 
payments 


1995  ARP  options 


Percent 


0 
79 


0 
78 


5 
72 


MHIion  acres 


10.2 


10.0 


9.7 


Million  bushels 


605 

393 
200 


124 


600 

388 
200 


124 


580 

403 
190 


95 


Dollars  per  bushel 


2.00 


2.05 


2.25 


MUlion  dollars 


297 


269 


151 
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Table  4.— Barley  Supply  and 
Demand  Estimates 


Itpm 

1995  ARP  options 

1 

2 

3 

Percent 

ARP 

PartidpatJon 

0 
78 

0 
78 

5 
75 

Million  acres 

Planted  acre- 
age   

7.8 

7.8 

7.5 

Million  bushels 

Production  ... 

D  jmestic 
use 

E.;ports  

Bidding 
stocks,  5/ 
31 

425 

390 
60 

146 

425 

390 
60 

146 

405 

400 
60 

121 

Dollars  per  bushel 

Season  aver- 
age pro- 
ducer price 

2.05 

2.10 

2.25 

Million  dollars 

Deficiency 
payments  . 

157 

143 

100 

Accordingly,  comments  are  requested 
as  to  whether  the  1995  acreage 
reduction  percentage  for:  (1)  Corn 
shou'd  be  0,  5,  or  12.5  percent  or  any 
percentage  less  than  12.5  percent;  (2) 
Grain  sorghum  should  be  0  or  5  percent 
or  any  percentage  in  the  range  of  0  to 
20  percent;  and  (3)  Barley  should  be  0 
or  5  percent  or  any  percentage  in  the 
range  of  0  to  20  percent.  The  final 
determination  of  these  percentages  will 
be  set  forth  at  7  CFR  part  1413. 

In  accordance  with  section 
105B(e)(2)(G)  of  the  1949  Act,  with 
respect  to  feed  grains,  the  Serj-etary  may 
exempt  producers  of  malting  barley,  as 
.1  condition  of  eligibility  for  feed  grain 
loans,  purchases,  and  payments,  from 
complying  with  the  acreage  reduction 
rL'quirements.  It  is  proposed  that 
malting  barley  not  be  exempted  from  the 
feed  grain  acreage  reduction 
requirements  for  the  1905  crop. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
a.ssistance.  Feed  grains,  Price  support 
programs.  Reporting  and  recordkeeping 
luquirements,  Rice.  Soil  con.servation, 
Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 


PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308, 1308a,  1309, 
1441-2, 1444-2, 1444f,  1445b-3a,  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  by 
adding  a  new  paragraph  (a)(2)(v);  adding 
a  new  paragraph  (d)(5);  and  revising 
paragraph  (e)  to  read  as  follows: 

§1413.54    Acreage  reduction  program 
provisions. 

(a)*  *  • 
(2)*  *  • 
(v)  For  the  1995  crop: 

(A)  Com,  grain  sorghum,  and  barley 
s.hall  be  no  more  than  12.5  percent,  as 
determined  and  announced  by  CCC;  and 

(B)  Oats  shall  be  0  percent. 

•        *       .  •        •        •  « 

(d)*  *  * 

(5)  For  the  1995  crop: 

(i)  [Reserved! 

(ii)  Shall  not  be  made  available  to 
producers  of  feed  grains,  as  determined 
and  announced  by  CCC. 

(e)  With  respect  to  the  1991,  1992, 
1G93, 1994.  and  1995  crop  years,  in 
order  to  receive  feed  grain  loans, 
purchases,  Snd  payments  in  accordance 
with  this  part  and  part  1421  of  this  title, 
producers  of  malting  barley  must 
comply  with  the  acreage  reduction 
rnquirements  of  this  part. 

Signed  this  27th  day  of  July  1994  in 
Washington,  DC 

liruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

U-R  Doc.  94-19020  Filed  8-1-94;  3:33  pml 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-oe43] 

Revisions  Regarding  Tying 
Restrictions 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  is  .seeking  public 
( omment  on  a  proposed  amendment  to 
l!ieanti-tying  provisions  of  Regulation 
Y.  The  proposed  amendment  would 
pennit  a  hank  holding  company  or  its 
nonbank  subsidiary  to  discount  any  of 
its  produ<;ts  or  .services  on  condition 
liiat  a  customer  obtain  .nnother  product 


or  sen  ice  from  that  company  or 
subsidiary  or  from  any  of  its  nonbank 
afTiliates,  provided  that  all  products 
offered  in  the  package  arrangement  are 
separately  available  for  purchase.  This 
exception  would  not  apply  when  any 
product  in  the  arrangement  is  offered  by 
a  bank.  The  board  believes  that  this  will 
increase  the  efficiency  with  which 
hanking  organizations  can  deliver 
banking  services. 

DATES:  Comments  must  be  submitted  on 
or  before  September  17, 1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0843,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20551. 
Comments  also  may  be  delivered  to 
room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street.  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  room 
MP-500  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  rules  regarding 
availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  deV.  Frierson,  Assistant  General 
Counsel  (202/452-3711);  Gregory  A. 
Baer,  Managing  Senior  Counsel  (202/ 
452-3236),  or  David  S.  Simon,  Attorney 
(202/452-3611),  Legal  Division;  or 
Anthony  Cyrnak,  Economist,  (202/452- 
2917),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  Sy.stem.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
UiS.C.  1972)  generally  prohibits  a  bank 
from  tying  a  product  or  service  to 
another  product  or  service  offered  by 
the  bank  or  by  any  of  its  affiliates.'  In 
1971,  the  Board  applied  these  tying 
restrictions  to  bank  holding  companies 
and  their  nonbank  subsidiaries  as  if  they 
were  banks.  12  CFR  225.4(d)(1);  36  FR 
10777,  10778(1971). 

On  March  11,  1994,  the  Board 
requested  public  comment  on  proposed 


'  A  pruhibilcd  tie-in  occurs  if  a  bank:  (1)  varies 
the  consiiicralian  for  a  product  or  ."service  (the 
"tying  product")  on  the  condition  that  the  customer 
iibl.iin  some  additional  product  or  si-rvice  (the  "tied 
produci")  from  lhe  l»nk  or  from  any  of  its  affiliates; 
or  (2)  as  a  condition  for  providing  a  customer  a 
product  or  M^rviro.  ro<]uircs  the  cn.stoin>'r  to 
pure  haso  another  proiliict  or  service  trom  the  bank 
I-,'  fmni  .my  of  its  ;iffi!iali's. 
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amendments  to  Rtgulation  Y,  including 
an  extension  of  th|B  so-called  traditional 
bank  product  exception  of  section  106 
to  package  arrangf  ments  with  affiliates. 
59  FR  12202  (March  16, 1994).  In 
addition  to  comments  on  the  proposed 
rule,  which  is  bei^g  made  final  in  a 
separate  documei^  published  elsewhere 
in  this  issue  of  th0  Federal  Register,  the 
Board  received  various  requests  for 
interpretation  or  extension  of  regulatory 
exceptions  to  the  tying  restrictions 
imposed  by  sectio  n  106  and  Regulation 
Y.  In  particular,  o)mmenters  urged  the 
Board  to  reconsider  its  extension  of  the 
tying  restrictions  of  section  106  to  bank 
holding  companies  and  their  nonbank 
subsidiaries. 


Proposed  Amend^ 

After  considering  those  requests,  the 
Board  has  decide<^  to  propose  an 
amendment  to  its  anti-tying  regulation 
to  conform  it  more  closely  to  section 
106  and  its  focus  On  tying  by  banks. 
Under  the  proposed  rule,  bank  holding 
companies  and  their  nonbanking 
subsidiaries  would  be  permitted  to  offer 
discounts  on  packaged  products  when: 
(1)  Both  the  tying  jand  tied  products  ^  are 
offered  by  bank  holding  companies  or 
their  nonbanking  Subsidiaries — in  other 
words,  where  no  affiliated  bank  is 
involved  in  the  aitangement:  and  (2) 
both  the  tying  ana  tied  products  are 
separately  available.'  In  cases  that  do 
not  qualify  for  thi$  (or  some  other) 
exception,  the  general  restrictions  of 
section  106  and  Regulation  Y  would 
continue  to  applyl  for  example,  if  the 
package  arrangement  involved  a  product 
offered  by  an  affiliated  bank,  the 
exception  would  ^ot  apply  and  the 

ary  could  only  offer 
Tangements 
ely  traditional  bank 
ies  brokerage 
eptions  recently 
rd  and  to  take  effect 
antitrust  laws  also 
apply  in  all  cases. 
The  Board  believes  that  the  proposed 
exception  is  consistent  with  the  terms 
and  purposes  of  section  106,  is  justified 
by  the  competitive  environment  in 
which  nonbankinc  subsidiaries 


nonbanking  subsi 
discount  package 
involving  exclusi 
products  or  secu 
services,  under  e 
adopted  by  the  Bi 
in  thirty  days.  Th 
would  continue  t 


generally  operate 
beneficial  both  to 
and  consumers. 


and  is  potentially 
banking  organizations 


u:l 


'  The  "tying"  prod 
consideration  is  being 
is  being  conditioned, 
product  that  must  be 
a  discount  on  the  tyin{ 
to  purchase  the  lying 

'  The  Board  recogni 
products  to  be  separai 
requires  that  the  excep  I 
discounting,  and  vice 
conditions  in  order  tq 


is  the  product  whoM 
raried  or  whose  availability 
1  he  "tied"  product  is  the 
p  Lirchased  in  order  to  rective 
product  or  become  eligible 
{rcduct. 


::es  that  requiring  the 
available  effectively 

ion  be  limited  to 
\  ersa.  but  is  proposing  both 

ivoid  any  ambiguity. 


Consistency  With  Section  106 

By  its  terms,  section  106  applies  only 
when  a  bank  offers  the  tying  product — 
that  is,  when  a  bank  is  varying  the 
consideration  or  conditioning  the 
availability  of  a  product  in  order  to 
create  an  incentive  for  the  customer  to 
purchase  another  product  from  the  bank 
or  an  affiliate.  This  coverage  was 
consistent  with  the  stated  purpose  of 
section  106:  To  prevent  banks  ht)m 
using  their  market  power  over  certain 
products  to  gain  an  unfair  competitive 
advantage  in  other  products.  See,  e.g.,  S. 
Rep.  No.  1084,  91st  Cong..  2d  Sess.,  16 
(1970)  (section  106  was  "intended  to 
provide  specific  statutory  assurance  that 
the  use  of  the  economic  power  of  a  bank 
will  not  lead  to  a  lessening  of 
competition  or  unfair  competitive 
practices").  The  proposed  exception 
would  apply  only  when  nonbanks  are 
offering  the  packaged  products.  Such 
arrangements  are  not  covered  by  the 
terms  of  section  106;  nor  do  they  raise 
the  specific  concerns  that  section  106 
was  intended  to  address. 

Consistency  With  Regulation  Y 

The  tying  restrictions  of  section  106 
were  imposed  by  the  Bank  Holding 
Company  Act  Amendments  of  1970  in 
conjunction  with  an  extension  of  new 
nonbanking  powers  to  bank  holding 
companies  and  their  nonbank* 
subsidiaries.  The  potential  for 
anticompetitive  behavior  by  such 
subsidiaries — which  were  then 
uncommon — was  uncertain  pending 
implementation  of  the  Act,  and  the 
Board  therefore  adopted  a  prophylactic 
rule  in  applying  the  restrictions  of 
section  106  to  bank  holding  companies 
and  their  nonbank  subsidiaries. 

Much  has  changed,  however,  since 
adoption  of  that  rule.  Competition  in 
most  financial  markets  has  increased 
substantially  since  1971,  and  through  its 
experience  in  the  supervision  of 
nonbank  subsidiaries  of  bank  holding 
companies,  the  Board  has  been  able  to 
assess  the  role  of  nonbanking 
subsidiaries  in  those  markets.  The  Board 
believes  that  neither  bank  holding 
companies  nor  their  nonbanking 
subsidiaries  generally  appear  to  possess 
sufficient  market  power  in  the  products 
that  they  offer  to  impair  competition. 
For  example,  the  "laundry  list" 
activities  in  which  bank  holding 
companies  and  their  nonbanking 
subsidiaries  are  permitted  to  engage  are 
generally  conducted  in  competitive 
national  or  regional  markets  that  are 
characterized  by  large  numbers  of  actual 
or  potential  competitors  and  low 


barriers  to  entry.*  In  such  markets,  the 
potential  for  a  market  participant  to  gain 
a  competitive  advantage  through  tying  is 
substantially  reduced. 

Moreover,  if  the  Board's  proposal 
were  adopted,  ties  involving  bank 
holding  companies  and  their 
nonbanking  subsidiaries  would,  as 
noted,  continue  to  be  restricted  by  the 
federal  antitrust  laws  (primarily  the 
Clayton  and  Sherman  Acts) — the  same 
restrictions  that  bind  their  competitors. 
In  addition,  section  106  would  continue 
to  restrict  tying  by  banks,  and  the  Board 
would  continue  to  apply  special 
restrictions  to  tying  by  a  nonbank  when 
the  tied  product  is  offered  by  an 
affiliated  bank.  As  a  final  protection,  the 
Board  would  retain  the  authority  to 
terminate  or  modify  any  exception  that 
resulted  in  anticompetitive  practices. 

Furthermore,  the  Board  is  proposing 
to  rescind  its  special  restrictions  on 
tying  between  nonbanks  only  where  the 
products  are  separately  available  and  a 
discount  is  being  offered.'  These 
conditions  prevent  the  conditioning  of 
the  availability  of  one  product  on  the 
purchase  of  another  and  allow 
consumers  to  comptare  prices.  The 
Board  recognizes  that  to  the  extent  that 
the  market  for  products  offered  by  bank 
holding  companies  and  their 
nonbanking  subsidiaries  is  competitive, 
these  conditions  should  not  be  strictly 
necessary.  The  Board  seeks  comment  on 
whether  these  conditions  should  be 
retained  as  a  precaution  against  any 
anti-competitive  practices.  The  Board 
also  seeks  comment  on  a  clarification  to 
the  requirement  of  separate  availability, 
applicable  to  all  the  regulatory 
exceptions,  that  would  provide  that 
products  must  be  separately  available 
"at  competitive  prices."  This 
amendment  would  clarify  that  if  a 
product  is  available  outside  a  package 
arrangement  only  at  a  non-competitive 
price,  it  is  not  truly  separately  available. 

Costs  of  Tying  Restrictions 

The  special  tying  restrictions  imposed 
on  nonbank  subsidiaries  of  bank 
holding  companies  not  only  appear  to 
be  unnecessary  to  prevent  those 
companies  from  gaining  an  unfair 
competitive  advantage,  but  also  place 
those  companies  at  a  competitive 
disadvantage  with  other  providers  of  the 
same  products  and  services.  As  a  result 
of  Regulation  Y's  current  prohibition,  a 


'  The  "laundry  list"  activities  are  specified  by 
regulation.  See  12  CFR  225.25. 

'  Under  antitrust  law,  concerns  over  tying 
arrangements  are  substantially  reduced  where  the 
buyer  is  free  to  take  either  product  by  itself,  even 
though  the  seller  may  also  offer  the  two  items  as 
a  unit  at  a  single  price.  Northern  Pacific  R.  Co.  v. 
Unites  States.  3S6  U.S.  t.  6  n.4  (1958). 
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nonbanking  company  is  generally 
prohibited  from  offering  discounted 
packages  of  its  own  products  or 
discounted  packages  that  include  its 
own  products  and  those  of  other 
affiliated  nonbanking  companies.  Their 
competitors  who  are  not  affiliated  with 
banks  are  not  similarly  constrained. 
Several  commenters  in  the  Board's 
recent  rul«^making  noted  that  brokerage 
firms  and  other  nonbank  competitors 
are  offering  the  types  of  discounts 
currently  prohibited  by  Regulation  Y, 
which  are  not  generally  illegal  for 
•  purposes  of  the  federal  antitrust  laws. 

The  inability  of  nonbanks  in  a  holding 
company  structure  to  offer  discounts  not 
only  diminishes  their  competitiveness 
but  also  deprives  their  customers  of  an 
opportunity  to  receive  discounts.  The 
Board  believes  that  under  the  proposed 
rule,  customers  would  be  presented 
with  more  choices  and  potentially  lower 
costs. 

Congressional  Intent 

The  Board  notes  that  this  propo.sed 
treatment  of  tying  by  nonbanking 
subsidiaries  is  consistent  with  recent 
Congressional  action  in  the  tying  area. 
In  applying  anti-tying  restrictions  to 
savings  associations  in  the  Gam-St. 
Germain  Depository  Institutions  Act, 
Public  Law  No.  97-320,  section  331,  96 
Stat.  1496,  Congress  closely  paralleled 
section  106  in  applying  the  restridion 
only  when  the  tying  product  was  offered 
by  the  savings  association.  An  extension 
of  the  restrictions  to  non-savings 
association  affiliates  of  the  type  adopted 
by  the  Board  was  neither  included  by 
Congress  nor  subsequently  adopted  by 
the  Office  of  Thrift  Supervision. 

Other  Issues 

Finally,  the  Board  is  proposing  to 
amend  Regulation  Y  to  clarify  that  the 
Board's  retained  authority  to  revoke  an 
exception  that  is  resulting  in  anti- 
competitive practices  includes  authority 
to  halt  such  practices  at  an  individual 
institution. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the 
proposed  rule. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  that  would  be  .subje<:t  to  the 
regulation. 


List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Holding 
companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
18311,  1831p-l,  1843(c)(8),  1844(b),  1972(1), 
3106.  3108.  3907,  3909,  3310.  and  3331- 
3351. 

2.  In  section  225.7,  a  new  paragraph 
(b)(3)  is  added  and  paragraph  (c)  is 
revised  to  read  as  follows: 

§225.7    Tying  Restrictions. 


(b)  •  *  * 

(3)  Discounts  on  tie-in  arrangements 
not  involving  banks.  A  bank  holding 
company  or  any  nonbank  subsidiary 
thereof  may  vary  the  consideration  for 
any  extension  of  credit,  lease  or  sale  of 
property  of  any  kind,  or  service,  on  the 
condition  or  requirement  that  the 
customer  obtain  some  additional  credit, 
property,  or  service  from  itself  or  a 
nonbank  affiliate,  provided  that  ail 
products  and  services  offered  in  the 
arrangement  also  are  separately 
available  for  purchase  by  the  customer. 

(c)  Limitations  on  exceptions.  (1)  The 
exceptions  of  this  section  shall  apply 
only  if  all  products  involved  in  the  tying 
arrangement  are  separately  available  for 
purchase  at  competitive  prices. 

(2)  Any  exception  granted  pursuant  to 
this  section  shall  terminate  upon  a 
finding  by  the  Board  that  the 
arrangement  is  resulting  in  anti- 
competitive practices.  The  eligibility  of 
a  bank  holding  company  or  bank  or 
nonbank  subsidiary  thereof  to  operate 
under  any  exception  granted  pursuant 
to  this  section  shall  terminate  upon  a 
finding  by  the  Board  that  its  exercise  of 
this  authority  is  resulting  in  anti- 
competitive practices. 
•        *        •        •        • 

By  order  of  the  Board  of  (Jovemors  of  the 
Fodcral  Reserve  System,  July  27, 1994. 
William  W.  Wiles, 
.S"«.Te/or}'  of  the  Boord. 
|PR  D<k:.  94-18723  Filed  8-3-94;  8:45  am| 
b;lung  code  62tO-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  36  and  91 
[Docket  No.  25109,  Notice  No.  86-16] 
RIN  2120-AC22 

Civil  Supersonic  Airplane  Noise  Type 
Certification  Standards  and  Operating 
Rules 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Proposed  rule;  withdrawal. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  withdrawing  a 
previously  published  Notice  of 
Proposed  Rulemaking  (NPRM)  that 
proposed  to  amend  the  Federal  Aviation 
Regulations  to  revise  the  airplane  type 
certification  standards  and  operatirig 
rules.  The  proposed  amendments  would 
have  required  that  future  civil 
supersonic  airplanes  meet  noise  limits 
consistent  with  those  required  for  future 
civil  subsonic  airplanes.  The  FAA  is 
postponing  development  of  a  final  rule 
because  it  cannot  ensure  that  the  final 
rule  would  be  economically  rea.sonable 
and  technologically  practical  at  this 
time.  The  FAA  will  continue  to  gather 
technical  information  and  analyze 
.suggested  recommendations  for  test  and 
measurement  conditions. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurette  Fisher,  Policy  and  Regulatory 
Division  (AEE-300),  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  telephone  (202) 
267-3561. 

SUPPLEMENTARY  INFORMATION:  On 
October  30,  1986,  the  FAA  published 
Advance  Notice  of  Proposed 
Rulemaking  No.  86-16  (51  FR  39663), 
announcing  its  tentative  intention  to 
amend  14  CFR  parts  36  and  91.  The 
comment  period  for  Notice  No.  86-16 
was  reopened  on  March  12, 1987  (52  FR 
7618)  to  allow  interested  parties 
additional  time  to  comment. 

On  May  30.  1990,  the  FAA  published 
Notice  of  Proposed  Rulemaking  (NPRM) 
No.  86-16  (55  FR  22020),  proposing  to 
amend  14  CFR  parts  36  and  91.  These 
revisions  were  intended  to  aid  the 
development  of  next-generation 
supersonic  airplanes  by  establishing  a 
notice  standard  for  supersonic  airplanes 
that  is  consistent  with  noise  limits  for 
conventional  (subsonic)  airplanes.  In 
the  NPRM,  the  FAA  requested  that  the 
public  comment  on  the  following  issues. 
(1)  Requirement  that  future  supersonic 
airplanes  (SST)  meet  noise  limits 
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consistent  with  those  required  for  future 
subsonic  airplanei.  (2) 
recommendations 'on  test  and 
measurement  coni^itions  and 
operational  charadteristics  appropriate 
for  future  SST's.  ahd  (3)  cost  of  the 
proposed  rule. 

After  analyzingjhe  comments 
received  on  the  Ml  'RM,  the  FAA  has 
determined  that  fu  rther  investigation 
and  research  is  ne  :essary  before 
developing  the  flnil  rule.  The  FAA  will 
continue  to  gather  technical  information 
and  analyze  suggested 
recommendations  Bor  test  and 
measurement  conqitions.  A  statement 
concerning  FAA  policy  on  this  matter  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Accordingly,  Notice 
No.  86-16,  DocketJNo.  25109,  published 
in  the  Federal  Reguter  on  May  30, 1990 
(55  FR  22020),  is  Withdrawn. 

DCon|uly29, 1994. 


Issued  in  Wash 
Paul  R.  Dykeman, 
Acting  Director  ofEi 
IFR  Doc.  94-18905 
8ILUN0  COM  4t1»-1 


imtrment  and  Energy. 
led  6-3-94;  8:45  am| 


DEPARTMENT  O^  THE  INTERIOR 

Minerals  Manageibent  Service 

30  CFR  Part  206 
RiN  1010-AB57 

Valuation  of  Oil  a4<)  Gas  From  Indian 
Leases 


AGENCY:  Minerals 
(MMS),  Interior. 
ACTION:  Advance 

rulemaking. 


^4anagement  Service 
I  otice  of  proposed 


SUMMARY:  The  Mil  erals  Management 
Service  (MMS)  is  (  onsidering  amending 
its  regulations  regifding  the  valuation  of 


gas  produced  from 
ensure  that  Indian 


Indian  leases  to 
mineral  lessors 


receive  the  maximum  revenues  from 
mineral  resources  an  their  land 
consistent  with  thi  i  Secretary  of  the 
Interior's  (Secretary)  trust  responsibility 
and  lease  terms. 

Most  Indian  lea^s  provide  that  the 
value  of  productic  n  for  royalty  purposes 
be  determined  by  he  Secretary.  In 
making  this  detemination,  the 
Secretary  must  coi  isider  his  trust 
responsibility.  In  \  le  exercise  of  this 
responsibility,  val  le  in  the  discretion  of 
the  Secretary  maybe  determined  by 
taking  the  highest  pf  several  values.  This 
notice  describes  s(  veral  alternatives  to 
establish  these  values  and  solicits 
comments  before  |  lublishing  proposed 
new  regulations  g(  iveming  the  value  of 
gas  production  from  Indian  lands. 


The  MMS  is  not  currently  proposing 
changes  to  the  oil  valuation  regulations 
for  Indian  leases.  The  MMS  may 
consider  changes  following  study  of  oil 
valuation  for  Indian  leases. 
DATES:  Comments  must  be  received  on 
or  before  October  3, 1994. 
ADDRESSES:  Written  comments, 
suggestions,  or  objections  regarding 
alternative  valuation  methods  should  be 
mailed  to  the  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Procedures  Staff,  Denver 
Federal  Center,  Building  85,  P.O.  Box 
25165,  Mail  Stop  3101.  Denver, 
Colorado  8C225-0165.  Attention:  David 
S.  Guzy,  telephone  (303)  231-3432. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  MMS  Royalty 
Management  Program  at  (303)  231- 
3432. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

All  Indian  leases  contain  provisions 
for  the  determination  of  royalty 
obligations.  Some  Indian  leases  or 
agreements  negotiated  under  the  1982 
Indian  Mineral  Development  Act 
contain  explicit  methodologies  for 
determining  royalty  obligations.  The 
MMS  does  not  intend  to  alter  these 
express  valuation  methodologies. 

Most  Indian  leases  were  entered  into 
under  the  authority  of  earlier  statutes, 
and  these  leases  reserve  to  the  Secretary 
considerable  discretion  in  determining 
value  for  royalty  purposes.  This 
Advance  Notice  of  Proposed 
Rulemaking  is  intended  to  solicit 
comments  on  new  methodologies  being 
considered  to  establish  value  for  these 
leases.  Comments  that  are  received  in 
response  to  this  Advance  Notice  will  be 
considered  in  the  development  of  a 
proposed  rulemaking  that  will  be 
published  in  the  Federal  Register  at  a 
future  date. 

Most  Indian  leases  also  provide  that 
royalty  obligations  be  based  on  the 
value  of  hydrocarbon  substances 
produced  and  saved.  A  royalty 
obligation  is  incurred  when 
hydrocarbon  substances  are  produced 
and  saved  and  not  solely  as  the  result 
of  a  sale. 

Section  3(c)  of  a  standard  Indian  lease 
covers  leasee  rental  and  royalty 
payment  requirements  and  states: 

(c)  Rental  and  royalty.  To  pay.  beginning 
with  the  date  of  approval  of  the  lease  by  the 
Secretary  of  the  Interior  or  his  duly 
authorized  representative,  a  rental  of  $1.25 
per  acre  per  annum  in  advance  during  the 
continuance  hereof,  the  rental  so  paid  for  any 
one  year  to  be  credited  on  the  royalty  for  that 
year,  together  with  a  royalty  of  16%  percent 


of  the  value  or  amount  of  all  oil,  gas,  and/ 
or  natural  gasoline,  and/or  all  other 
hydrocarbon  sul)stances  produced  and  saved 
firom  the  land  leased  herein,  save  and  except 
oil.  and/or  gas  used  by  the  lessee  fur 
development  and  operation  purposes  on  said 
lease,  which  oil  or  gas  shall  he  royalty  free. 
During  the  period  of  supervision,  "value"  for 
the  purposes  hereof  may.  in  the  discretion  of 
the  Secretary,  be  calculated  on  the  basis  of 
the  highest  price  paid  or  offered  (whether 
calculated  on  the  basis  of  short  or  actual 
volume)  at  the  time  of  production  for  rtie 
major  portion  of  the  oil  of  the  same  gravity, 
and  gas,  and/or  natural  gasoline,  and/or  all 
other  hydrocarbon  substances  produced  and 
sold  from  the  Held  where  the  leased  lands  are 
situated,  and  the  actual  volume  of  the 
marketable  product  less  the  content  of 
foreign  substances  as  determined  by  the  oil 
and  gas  supervisor.  The  actual  amount 
realized  by  the  lessee  from  the  sale  of  said 
products  may.  in  the  discretion  of  the 
Secretary,  be  deemed  mere  evidence  of  or 
conclusive  evidence  of  such  value.  When 
paid  in  value,  such  royalties  shall  be  due  and 
payable  monthly  on  the  last  day  of  the 
calendar  month  following  the  calendar 
month  in  which  produced;  when  royalty  on 
oil  produced  is  paid  in  kind,  such  royalty  oil 
shall  be  delivered  in  tanks  provided  by  the 
lessee  on  the  premises  where  produced 
without  cost  to  the  lessor  unless  otherwise 
agreed  to  by  the  parties  thereto,  at  such  time 
as  may  be  required  by  the  lessor:  Provided,    ■ 
that  the  lessee  shall  not  be  required  to  hold 
such  royalty  oil  in  storage  longer  than  30 
days  after  the  end  of  the  calendar  month  in 
which  said  oil  is  produced:  And  provided 
further,  that  the  lessee  shall  be  in  no  manner 
responsible  or  held  liable  for  loss  or 
destruction  of  such  oil  in  storage  caused  by 
acts  of  God.  All  cental  and  royalty  payments, 
except  as  provided  in  section  4(c)  shall  be 
made  by  check  or  draft  drawn  on  a  solvent 
bank,  open  for  the  transaction  of  business  on 
the  day  the  check  or  draft  is  issued,  to  the 
payee  designated  by  the  Area  Director.  All 
such  rental  and  royalty  payments  shall  be 
mailed  to  the  oil  and  gas  supervisor  for 
transmittal  to  the  payee  designated  by  the 
Area  Director.  It  is  understood  that  in 
determining  the  value  for  royalty  purposes  of 
products,  such  as  natural  gasoline,  that  are 
derived  from  treatment  of  gas.  a  reasonable 
allowance  for  the  cost  of  manufacture  shall 
be  made,  such  allowance  to  be  two-thirds  of 
the  value  of  the  marketable  product  unless 
otherwise  determined  by  the  Secretary  of  the 
Interior  on  application  of  the  lessee  or  on  his 
own  initiative,  and  that  royalty  will  be 
computed  on  the  value  of  gas  or  casinghead 
gas.  or  on  the  products  thereof  (such  as 
residue  gas,  natural  gasoline,  propane, 
butane,  etc.),  whichever  is  the  greater. 

In  conjunction  with  the  lease  terms, 
the  valuation  of  gas  production  from 
Indian  leases  is  subject  to  the 
regulations  at  30  CFR  Part  206.  The 
present  regulations  govern  the  valuation 
of  production  from  both  Federal  and 
Indian  (Tribal  and  allotted)  leases 
(except  leases  on  the  Osage  Indian 
Reservation,  Oklahoma)  (Revision  of 
Gas  Royalty  Valuation  Regulations  and 


Federal  Register  /  Vol.  59.  No.  149  /  Thursday.  August  4.  1994  /  Proposed  Rules  39713 


Related  Topics;  Final  Rule,  published  in 
the  Federal  Register  on  January  15, 
1988  (53  FR  1230). 

MMS  now  believes  that  it  may  be  able 
to  better  jwrform  the  trust 
responsibilities  of  the  United  States 
with  respect  to  the  administration  of 
Indian  oil  and  gas  leases  by  issuing 
separate  regulations  for  the  valuation  of 
gas  from  these  leases.  Also,  MMS 
believes  that  it  could  provide  an 
improved  regulatory  framework  in 
which  these  lease  terms  can  be  strictly 
enforced  while  economizing  on  the 
information  needed  by  a  lessee.  MMS  is 
seeking  to  adopt  valuation  procedures 
that  could  be  compiled  with  by  the 
lessee  in  a  timely  manner. 

The  Secretary  is  obligated  to  act  as  a 
Hduciary  in  the  administration  of  Indian 
oil  and  gas  leases.  As  a  fiduciary, 
charged  with  supervising  the 
disposition  of  nonrenewable  resources 
from  Indian  lands,  the  Secretary  must 
ensure  that  Indians  receive  the 
maximimi  revenues  from  mineral 
resources  on  their  lands.  To  ensure 
maximum  revenues,  the  value  of 
production  for  royalty  purposes  from  an 
Indian  lease  should  be  determined 
considering  the  highest  values  provided 
by  the  terms  of  the  standard  lease, 
quoted  above.  MMS  believes  thi*  is 
consistent  with  the  terms  of  these 
Indian  oil  and  gas  leases,  with  statutes 
delegating  to  the  Secretary  the 
administration  of  Indian  affairs,  with 
the  statutes  governing  Indian  oil  and  gas 
leases,  with  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982 
(FOGFMA),  with  court  decisions 
providing  judicial  guidance  in  the 
interpretation  and  administration  of 
Indian  oil  and  gas  leases,  and  with  the 
law  of  trusts  and  fiduciary  operations. 

MMS  has  considered  that  maximizing 
royalty  revenues  from  Indian  leases 
might  affect  the  economics  of  mineral 
resource  development  and  believes  that 
this  should  not  result  in  the  reduction 
of  the  value  of  production  for  royalty 
purposes.  This  issue  should  be 
examined  in  the  context  of  an 
adjustment  of  lease  terms  by  the  Bureau 
of  Indian  Affairs  and  the  Indian  lessor. 

II.  Current  Regulations 

The  current  valuation  regulations 
incorporate  the  terms  of  the  standard 
Indian  leases  in  the  ways  listed  below. 

(a)  The  value  of  production  is  never 
less  than  the  gross  proceeds  accruing  to 
the  lessee.  This  provision  is  contained 
in  valuation  regulations  at  30  CFR 
206.102(h).  206.152(h).  and  206.153(h), 
which  state: 

Notwithstanding  any  other  provision  of 
this  section,  under  no  circumstances  shall 
the  value  of  production,  for  royalty  purposes. 


be  less  than  the  gross  proceeds  accruing  to 
the  lessee  for  lease  production,  less 
applicable  allowances  determined  pursuant 
to  this  subpart. 

(b)  The  value  of  production  will  be 
the  higher  of  the  major  portion  value 
and  the  otherwise  applicable  value.  This 
provision  is  contained  in  valuation 
regulations  at  30  CFR  206.102(a)(2)(i), 
206.152(a)(3)(i),  and  206.153(a)(3)(i). 
which  state: 

For  any  Indian  leases  which  provide  that 
the  Secretary  may  consider  the  highest  price 
paid  or  offered  for  a  major  portion  of 
prr)duction  (major  portion)  in  determining 
value  for  royalty  purposes,  if  data  are 
available  to  compute  a  major  portion,  MMS 
will,  where  practicable,  compare  the  value 
determined  in  accordance  with  this  section 
with  the  major  portion.  The  value  to  be  used 
in  determining  the  value  of  production,  for 
royalty  purposes,  shall  be  the  higher  of  those 
two  values. 

(c)  The  value  of  production  will  be 
the  greater  of  (1)  the  combined  value,  for 
royalty  purposes,  of  the  residue  gas  and 
gas  plant  products  resulting  from 
processing  the  gas.  or  (2)  the  value,  for 
royalty  purposes,  of  the  gas  prior  to 
processing  determined  in  accordance 
with  30  CFR  §§  206.152  and  206.155. 

III.  Discussion 

The  Secretary's  responsibility  to 
determine  value  for  royalty  purposes  of 
production  from  Indian  lands  has  not 
changed,  although  the  industry  and 
marketplace  have  changed  dramatically 
over  the  years.  One  of  the  objectives 
MMS  hopes  to  achieve  is  to  develop  a 
set  of  regulations  to  permit  the  Secretary 
to  discharge  this  responsibility  in  an 
environment  of  continuing  and 
accelerating  change  in  the  industry  and 
the  marketplace.  The  trust  responsibility 
of  the  Secretary  and  the  changing 
marketplace  require  that  the  Secretary 
develop  flexible  valuation 
methodologies  for  Indian  production 
that  can  be  complied  with  accuracy  and 
on  time.  MMS  seeks  to  improve  several 
areas  of  Indian  gas  valuation  including: 
major  portion  analysis,  accounting  for 
comparison  (dual  accounting),  and 
Percentage-of-Proceeds  (POP)  contracts. 
Following  is  a  discussion  of  each  of 
these  areas. 

(a)  Major  Portion  Value 

Section  3(c)  of  most  Indian  leases 
provides  that  value  may  be  based  on  the 
highest  price  paid  or  offered  for  a  major 
portion  of  oil  or  gas  or  similar 
substances.  Many  lessees  have  stated 
that  there  are  difficulties  encountered  in 
complying  with  major  portion  valuation 
requirements  and  the  timeliness  of 
major  portion  analyses  performed  bv 
MMS. 


Indian  mineral  owners  assert  the 
median  pricing  methodology  in  the 
present  regulations  does  not  always 
achieve  the  highest  price  paid  for  a 
major  portion  of  production  provided  by 
the  lease  terms.  Since  the  Secretary  has 
considerable  discretion  in  establishing 
value  for  royalty  purposes,  the  Secretary 
has  been  urged  to  be  more  flexible  in 
establishing  major  portion 
methodologies. 

(b)  Dual  Accounting 

Section  3(c)  of  most  Indian  leases 
provides  for  "dual  accounting" — the 
requirement  to  pay  royalties  on  the 
greater  of  the  combined  value  nf  I  he 
residue  gas  and  plant  products  r^-sulting 
from  processing  the  gas  or  the  value  of 
the  gas  prior  to  processing.  Dual 
accounting  is  required  whether  gas  is 
sold  prior  to  processing  or  after 
processing.  In  either  case,  the  lessees 
may  have  difficuHy  in  gathering  the  data 
necessary  to  comply,  which  delays  the 
proper  payment  of  royalties  to  the 
Indian  lessors.  Improvement  in  the 
regulations  that  will  permit  lessees  to 
timely  and  completely  comply  with  the 
lease's  dual  accounting  requirement  is 
desirable. 

(c)  Percentagfi-of-Proc.eeds  (POP) 
Contracts 

This  class  of  contracts  for  the  sale  of 
gas  from  Indian  leases  presents  a 
different  problem  in  determining  value 
for  royalty  purposes.  Under  a  POP 
contract,  the  seller  is  paid  based  upon 
a  value  determined  after  processing.  As 
the  name  given  to  this  class  of  contract 
suggests,  the  seller  is  paid  an  agreed- 
upon  percentage  of  the  purchaser's 
proceeds  from  the  sale  of  residue  gas 
and  usually  a  different  and  much 
smaller  percentage  of  the  proceeds  from 
the  sale  of  gas  plant  products.  Les.sees 
have  objected  to  the  dual  accounting 
requirement  for  gas  sold  pursuant  to  a 
POP  contract  because  of  a  lack  of 
wellhead  sales.  Regulations  that  permit 
lessees  to  timely  and  accurately  comply 
with  POP  contract  valuation 
requirements  are  desirable. 

In  summary  MMS's  goal  is  to  develop 
simplified  methods  for  determining  the 
highest  price  paid  or  offered  for  a  major 
portion  of  like-quality  production  from 
the  field  or  area,  for  determining  the 
greater  of  the  processed  value  or  the 
unprocessed  value,  and  for  properly 
valuing  POP  contract  production,  on  a 
more  contemporaneous  basis.  This 
would  simplify  the  accounting  and 
enhance  the  administrative  workability 
for  both  Tribal  and  MMS  royalty 
personnel  as  well  as  the  oil  and  gas 
industry.  It  would  allow  more 
contemporaneous  automated  accounting 
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comparisons  an^  reduce  the  reliance  on 
audits  conducted  years  after  production 
' '  royalty  compliance. 


occurs  to  verify 


rV.  Description 
Solicitation  of  Oominents 


}f  Alternatives  and 


MMS  invites 
the  following  aljemat 
currently  consic  ering 
under  the  major 
accounting  requ 
produced,  savec 
allotted  Indian 


!  pecific  comments  on 
ives  that  is 
for  valuation 
portion  and  dual 
rements  for  gas 
,  or  sold  from  tribal  and 
liands. 


(a)  Major  Portioi  i  Scenarios 
(1)  Use  of  Gas  Piice  Indices 

MMS  is  consiaering  using  published 
indices  of  natun  1  gas  prices  as  a  means 
to  determine  the  price  at  which  a  major 
portion  of  gas  is  sold  from  a  given  Beld 
or  area.  It  is  con  emplated  that  any 
index  or  indices  used  would  be  widely 
used  by  industr} ,  have  a  history  of 
publication,  and  generally  be  expected 
to  continue  to  b<  published.  It  is 
likewise  contem  elated  that  any 
regulation  that  u  ses  published  indices 
would  provide  fi)r  the  use  of  substitute 
indices  if  necess  iry.  MMS  is  aware  that 
gas- index-price-  >ased  major  portion 
systems  are  curr  jntly  being  successfully 
utilized. 

MMS  is  solicit  ing  comments  on  what 
publications  are  most  widely  used  by 
industry  for  gas  irice  indices.  MMS  also 
seeks  input  from  companies  that  are 
successhilly  usii  ig  gas  price  index-based 
formulas  to  deteimine  the  major  portion 
value,  and  the  ways  the  gas  price 
indices  are  used  to  arrive  at  a  value. 
MMS  is  also  par  icularly  interested  in 
perspectives  reg;  irding  the  extent  to 
which  publishe<  prices  reflect  actual 
values  of  production,  and  perspectives 
regarding  the  accuracy  of  published 
prices  and  indio  ts. 

MMS  would  a  so  appreciate 
comments  on  th(  ( extent  to  which  the 
use  of  published  prices  would  promote: 
The  certainty  an  1  reliability  of 
payments,  the  tii  neliness  of  royalty 
reporting,  ease  o '  compliance, 
enforceability,  ai  id  the  reduction  of 
costs  to  both  ind  ustry  and  government. 


Analysis  Using  Price 
Indian  Tribes  and 


(2)  Major  Portior 
Data  Reported  to 
States. 

MMS  has  usee  gas  prices  obtained 
from  the  Oklahoma  Tax  Commission 
severance  tax  retort  to  do  a  major 
portion  calculation  for  allotted  Indian 
leases  in  the  Anadarko  area  of 
Oklahoma.  MMa  requests  comments  on 
the  feasibility  of  MMS  doing  the  major 
portion  calculatiDn  using  pricing  data 
obtained  from  T  ibes.  States,  or  other 
outside  sources  ^hat  have  information 
available). 


(3)  Major  Portion  Analysis  Using  Price 
Data  Reported  on  the  Report  of  Sales 
and  Royalty  Remittance  (Form  MMS- 
2014). 

Information  reported  on  Form  MMS- 
2014  has  been  used  to  do  major  portion 
calculations  for  gas  produced  from  the 
Southern  Ute  Tribal  and  Allotted  Indian 
leases.  MMS  requests  comments  on  the 
feasibility  of  MMS  calculating  the  major 
portion  price  from  data  on  Form  MMS- 
2014. 

(4)  Requirement  That  All  Purchasers 
Provide  Sales  Data  to  MMS 

MMS  is  considering  implementing  a 
new  regulation  (under  the  authority  of 
FOGRMA)  that  would  require  all 
purchasers  of  Federal  and/ or  Indian  gas 
in  fields  or  areas  in  which  Indian 
production  occurs  to  provide  volume 
and  pricing  data  to  MMS.  MMS  would 
then  calculate  major  portion  prices  and 
provide  these  to  the  lessees.  MMS  seeks 
comments  on  the  feasibility  of  such  an 
approach. 

(5)  Flexibility  To  Negotiate  a  Method  to 
do  a  Major  Portion  Analysis  on  a  Gise- 
By-Case  Basis 

MMS  is  considering  adding  new 
regulatory  language  that  would  allow 
lessees  the  flexibility  to  negotiate  with 
Indian  Tribes  and  allottees  a  method  of 
fulfilling  the  value  of  a  major  portion  of 
production  from  a  field  or  area.  MMS 
seeks  comments  on  the  feasibility  of 
such  an  approach. 

(b)  Dual  Accounting  Scenarios 

(1)  Wellhead  Sale  of  Gas  and  the  Gas  Is 
Processed  (Seller  Not  Owner  in  Gas 
Plant) 

Under  this  scenario,  the  lessee 
typically  sells  gas  prior  to  processing  in 
a  gas  plant.  The  lessee  should  know  the 
gross  proceeds  accruing  under  the  sale 
of  gas  at  the  wellhead.  To  fulfill  the  dual 
accounting  requirement,  the  lessee  is 
also  required  to  obtain  the  actual  sales 
values  of  the  residue  gas  and  gas  plant 
products  after  processing.  Lessees  have 
made  MMS  aware  of  the  difficulty,  in 
some  instances,  in  obtaining  all  of  the 
information  necessary  to  determine 
accurately  the  value  of  production.  On 
July  27, 1992,  MMS  issued  a  letter  to 
payors  describing  a  theoretical  dual 
accounting  method  that  can  be  used  to 
approximate  the  value  of  gas  after 
processing.  Although  this  method  has 
helped,  MMS  has  been  made  aware  that 
there  are  still  problems  in  obtaining 
information  that  is  both  timely  and 
accurate. 

To  facilitate  the  process  of  obtaining 
all  of  the  information  (such  as  gas  plant 
efficiencies,  processing  charges,  plant 


fuel  and  fiare  volumes,  and 
fractionation  costs)  necessary  to 
accurately  do  dual  accounting,  MMS  is 
considering  the  following  alternatives: 

•  MMS  could  draft  regulations 
requiring  owners  of  plants  that  process 
Federal  and/or  Indian  gas  to  report  the 
processing  information  directly  either  to 
M\iS,  the  lessee,  or  both. 

•  MtAS  could  attempt  to  obtain 
information  on  plants  that  process 
Indian  gas  from  State  agencies. 

,    MMS  requests  comments  on  the 
feasibility  of  requiring  plant  owners  to 
make  processing  information  available 
to  lessees  or  MMS.  MMS  also  vyelcomes 
suggestions  for  any  other  possible 
alternatives  for  obtaining  this 
information. 

MMS  is  also  considering  establishing 
a  single  basin-wide  processing 
allowance  that  would  be  used  by  all 
lessees  or  could  be  used  when  the  lessee 
does  not  have  actual  processing  plant 
information.  MMS  requests  comments 
on  using  basin-wide  allowances  that  the 
MMS  would  periodically  calculate  and 
publish. 

(2)  Gas  Is  Sold  at  the  Tailgate  of  a  Gas 
Plant 

In  this  situation,  the  lessee  should 
have  all'Df  the  data  pertaining  to  the  sale- 
of  the  processed  gas.  To  fulfill  the  dual 
accounting  requirement,  the  lessee  must 
determine  the  value  of  the  unprocessed 
gas  at  the  wellhead.  When  there  is  no 
sale  of  gas  at  the  wellhead,  the  wellhead 
unit  value  ($/MMBtu)  of  the  gas  for 
royalty  purposes  could  be  determined 
by  using:  (1)  Gross  proceeds  under 
arm's-length  contracts  for  like-quality 
gas  in  the  same  field  or  nearby  fields  or 
areas;  (2)  the  unit  value  of  the  residue 
gas;  (3)  gas  price  indices  posted  in 
publicly  available  national  publications; 
or  (4)  the  price  arrived  at  by  performing 
a  major  portion  analysis. 

MMS  seeks  comments  on  the 
availability  of  information  and  the 
accuracy  of  the  above  methods  in 
determining  the  value  for  royalty 
purposes  of  unprocessed  gas  at  the 
wellhead.  MMS  further  seeks  comments 
on  what  specific  publications  are  used 
by  industry  for  index  prices.  MMS  also 
seeks  comments  on  using  the  highest 
price  in  the  range,  the  index  price,  the 
average  price,  or  some  combination  of 
prices  if  index  pricing  were  used  in  dual 
accounting. 

(3)  Gas  Is  Sold  Under  a  POP  Contract 

MMS  requests  comments  on  the 
following  methods  of  determining  value 
of  gas  at  the  wellhead  under  a  POP 
contract  when  doing  dual  accounting: 

(i)  Gross  proceeds  under  the  POP  . 
contract. 
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(ii)  The  unit  value  of  the  residue  gas, 

(iii)  Gas  price  indices  posted  in 
publicly  available  national  publications, 

(iv)  The  price  arrived  at  by  performing 
a  major  portion  analysis;  and 

(v)  Prices  received  under  arm's-length 
wellhead  sales  in  the  field  or  area. 

MMS  also  seeks  suggestions  on  other 
possible  methods  to  arrive  at  a  value  of 
unprocessed  gas  at  the  wellhead  for 
comparison  purposes  under  dual 
accounting. 

(4)  Percentage  Increase  to  Value  in  Lieu 
of  Dual-Accounting 

In  situations  where  lessees  have  made 
a  reasonable  effort  to  do  dual  accounting 
but  nonetheless  cannot  establish  an 
accurate  comparison  of  values,  MMS  is 
considering  allovdng  a  percentage 
increase  to  the  otherwise  determined 
value  of  production  in  lieu  of  dual 
accounting.  Analysis  has  shown  that  the 
difference  between  the  greater  of  the 
combined  value  of  the  residue  gas  and 
plant  products  resulting  from  processing 
the  gas  or  the  value  of  the  gas  prior  to 
processing  has  exceeded  40  percent  of 
the  lower  value  in  some  cases.  MMS 
seeks  comments  on  the  feasibihty  of 
applying  a  percentage  increase  and  the 
amount  of  such  an  increase  to  comply 
with  dual  accounting  requirements. 

(c)  Integration  of  Major  Portion 
Scenarios  and  Dual  Accounting    - 
Scenarios 

MMS  seeks  comments  on  how  to 
integrate  any  selected  scenarios  on 
major  portion  with  the  scenarios  on 
dual  accounting.  For  example,  one  way 
to  integrate  these  is  the  following: 

If  the  index  scenario  is  selected  for 
major  portion  analysis  and  the 
percentage  increase  is  selected  for  dual 
accounting,  then  a  way  to  integrate 
these  concepts  is  to  apply  the 
percentage  increase  to  the  higher  of 
index  or  gross  proceeds. 

Dated:  )uly  18, 1994. 

Bob  Armstrong, 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

|FR  Doc.  94-19053  Filed  8-3-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL70-1-6254B;  FRL-6027-3] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Proposed  rule. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a 
February  11. 1993.  State  submittal 
requesting  a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  carbon 
monoxide  (CO).  The  revision  pertains  to 
a  site-specific  emission  limit  for  a  iron 
foundry  operated  by  General  Motors 
Corporation  (GMC)  and  located  adjacent 
to  Interstate  74  at  G  Street  in  Vermilion 
County,  Illinois.  Vermilion  County  has 
been  designated  by  USEPA  as 
"unclassifiable/attainment"  for  carbon 
monoxide.  In  the  final  rules  section  of 
this  Federal  Register,  the  USEPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
"because  USEPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawrn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  USEPA 
will  not  institute  a  second  comment 
period  on  this  notice.  Any  parties 
interested  in  commenting  on  this  notice 
should  do  so  at  this  time. 

DATES:  Comments  on  this  propcsed  rule 
must  be  received  on  or  before 
September  6. 1994. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (5AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60606. 
Copies  of  the  State  submittal  and 
USEPA 's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Regulation  Development 
Branch  (5AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fayette  Bright,  Environmental 
Protection  Specialist,  Regulation 
Development  Branch  (5AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 


Dated;  June  16.  1994. 
Valdas  V.  Adunkiw, 
Regional  Administrator. 
IFR  Doc.  94-18956  Filed  8-3-94;  8:45  am] 
BUliNG  CODE  e6«0-S0-l> 


40  CFR  Part  52 

[TN  132-6436b;  FRL-6009-i] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State rf 
Tennessee  for  the  purpose  of 
redesignation  of  the  Memphis  ai  d 
Shelby  County  area  (classified  as  a 
marginal  nonattainment  area)  from 
nonattainment  to  attainment  for  ozone 
(Oi).  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  prop>osed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule. 

The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  September  6, 1994. 
ADDRESSEES:  Written  comments  should 
be  sent  to  Karen  Borel  at  the  EPA 
address  in  Atlanta,  Georgia  listed  below. 
Copies  of  the  redesignation  request  and 
the  State  of  Tennessee's  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  addresses 
listed  below.  EPA's  technical  support 
document  (TSD)  is  available  for  public 
review  during  normal  business  hours  at 
the  EPA  addresses  listed  below. 

Air  and  Radiation  Docket  and  Infurmation 

Center  (Air  Docket  6102).  U.S. 

Environmental  Protection  Agency,  401  M 

Street.  SW..  Washington.  DC  20460. 
Environmental  Protection  Agency.  Region  IV, 

Air  Programs  Branch,  345  Courtiand  Street 

NE.  Atlanta,  GA  30365. 
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Memphis  and  Shel  )y  County  Health 
Department,  814  [efferson  Avenue, 
Memphis  Tennessee  38105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Borel  of  thfe  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  Region  FV  address. 
SUPPLEMENTARY  INFORMATION:  For 
additional  inforniation  see  the  direct 
final  rule  which  is  pubUshed  in  the 
rules  section  of  tlis  Federal  Register. 

Dated:  June  28. 1  }94. 
)ohn  H.  Hanidnson ,  ]r., 
Pegional  Administi  atnr. 


IFR  Doc.  94-18995 


Filed  8-3-94;  8:45  am) 


BILUNO  C006  tStO-60^ 


40  CFR  Part  52 
[AL-37-2-5926b; 


FRL-5009-«] 


Clean  Air  Act  Ap  aroval  and 
Promulgation  ol  Emission  Statement 
Implementation  Plan  for  Alabama 

AGENCY:  Environinental  Protection 

Agency  (EPA). 

ACTKNi:  Proposeqrule. 

SUMMARY:  The  ERA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  for  the  purpose  of  establishing 
an  emission  statement  program.  In  the 
Final  rules  sectioi  i  of  this  Federal 
Register,  the  EP^^  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  pre  posal  because  the 
Agency  views  thi  s  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  commen  s.  A  detailed  rational 
for  the  approval  i  s  .set  forth  in  the  direct 
final  rule.  If  no  ai  Iverse  comments  are 
received  in  respo  nse  to  that  direct  final 
rule,  no  further  a  ;tivity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  su  Dsequent  final  rule 
based  on  this  pro  josed  rule.  The  EPA 
v.ill  not  institute  a  second  comment 
period  on  this  do  [;ument.  Any  parties 
interested  in  con  menting  on  this 
document  shoulc  do  so  at  this  time. 
DATES:  To  be  con  >idered,  comments 
must  be  received  by  September  6,  1994. 
ADDRESSES:  VVritlen  comments  should 
be  addressed  to: 

Joey  LeVasseui .  Regulatory  Planning 
and  Developmen   Section,  Air  Programs 
Branch.  Air.  Pest  cides  &  Toxics 
Management  Div  sion.  Region  IV 
Environmental  P  otection  Agency.  34.5 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

Copies  of  the  material  submitted  by 
the  State  of  Alabi  ma  may  be  examined 
during  normal  bi  siness  hours  at  the 
following  lo<;atio  is: 


Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

Alabama  Department  of 
Environmental  Management,  Office  of 
General  Counsel,  1751  Cong.  W.  L. 
Dickinson  Drive.  Montgomery,  Alabama 
36130. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur.  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  29,  1994. 
loe  R.  Franzmalhes, 
Acting  Regional  Administrator. 
IFR  Doc.  94-18954  Filed  8-3-94;  8:45  ami 

BILUNG  COOE  65aO-60-M 

40  CFR  Part  52 

[WA-1»-1-6140b;  FRL-5007-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 
AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of 
establishing  redesignation  of  Tacoma 
from  unclassifiable  to  attainment  for 
sulfur  dioxide  (SO2).  In  the  Final  rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  State's  SIP 
r-jvision  as  a  direct  final  rule  without 
prior  proposal  bet:ause  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  nile.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
jieriod  on  this  notice. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  6, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(AT-082).  Air  Programs  Section,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day: 

U.S.  Environmental  Protection  Agency, 
Region  10,  Air  Programs  Section,  1200 
6th  Avenue,  Seattle.  WA  98101. 

The  Washington  State  Department  of 
Ecology,  P.O.  Box  47600,  P V-1 1 , 
Olympia,  Washington  98504-7600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  McFadden,  Air  Programs  Branch 
(AT-082),  EPA,  1200  6th  Avenue. 
Seattle.  WA  98101 ,  (206)  553-1059. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  June  23,  1994. 
Gerald  A.  Emison, 
Acting  Regional  Administiator 
IFR  Dor.  94-18997  Filed  8-3-94;  8:45  ami 

eiLLING  CODE  t5«0-6(M> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  940701-4201;  I.D.  113093B] 

Designated  Critical  Habitat;  Johnson's 
Seagrass 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  is  proposing  to 
designate  critical  habitat  for  Johnson's 
seagrass  [Hnlophila  johnsonii)  pursuant 
to  section  4  of  the  Endangered  Species 
Act  (ESA).  Because  the  subject  matter  of 
this  proposed  rule  is  closely  related  to 
a  proposal  published  on  September  15, 
1993  (58  FR  48326),  to  list  Johnson's 
.seagrass  as  a  threatened  species,  NMFS 
is  announcing  a  public  hearing  to 
consider  both  projjosed  rules.  NMFS  is 
also  reopening  the  comment  period  for 
the  proposed  rule  to  list  Johnson's 
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seagrass.  The  hearing  will  be  held 
September  20. 1994,  in  Vero  Beach.  FL. 

Johnson's  seagrass  is  found  on  the 
east  coast  of  Florida  firom  Sebastian  Inlet 
to  central  Biscayne  Bay.  Within  this 
range,  five  areas  in  proximity  to 
Sebastian  Inlet,  Ft.  Pierce  Inlet.  St.  Lucie 
Inlet,  Jupiter  Inlet  and  Lake  Worth  Inlet 
are  proposed  for  eritical  habitat.  In 
addition,  the  proposed  critical  habitat 
designation  identifies  those  physical 
and  biological  features  of  the  habitat 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  consideration  or 
protection.  The  economic  and  other 
impacts  resulting  from  this  critical 
habitat  designation,  over  and  above 
those  arising  from  the  listing  oT  the 
species  under  the  ESA.  are  expected  to 
be  minimal.  The  designation  of 
proposed  critical  habitat  provides 
explicit  notice  to  Federal  agencies  and 
the  public  that  these  areas  and  features 
are  vital  to  the  conservation  of  the 
species. 

DATES:  Comments  on  botli  proposed 
rules  must  be  received  by  October  13. 
1994.  The  pubUc  hearing  will  be  held 
on  Tuesday,  September  20, 1994.  at  7:30 
p.m. 

ADDRESSES:  Send  comments  and 
requests  for  the  environmental 
assessment  on  the  proposed  designation 
of  critical  habitat  and  the  status  review 
for  listing  Johnson's  seagrass  to  Dr. 
William  W.  Fox,  Jr..  Director.  Office  of 
Protected  Resources.  NMFS.  1335  East- 
West  Highway.  Silver  Spring,  MD 
20910. 

The  public  hearing  will  be  held  in  the 
Commission  Chambers  of  the  Indian 
River  County  Administration  Building. 
1840  25th  Street.  Vero  Beach,  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  C.  Lorenz,  Office  of  Protected 
Resources.  NMFS.  301/713-2322.  or 
Colleen  Coogan.  Southeast  Region, 
NMFS.  813/893-3366. 

SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  published  a  proposed  rule  to 
list  Johnson's  seagrass  as  a  threatened 
species  on  September  15. 1993  (58  FR 
48326).  Critical  habitat  was  not 
proposed  for  designation  at  that  time 
because  the  analysis  of  impacts  of  the 
proposed  designation,  as  required  by 
section  4(b)(2)  of  the  ESA.  had  not  been 
completed. 

NMFS  has  now  completed  an 
environmental  assessment  (EA), 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  to  evaluate  both  the 
environmental  and  economic  impacts  of 
the  proposed  critical  habitat  designation 
(See  ADDRESSES). 


The  proposed  designation  identifies 
those  physical  and  biological  features  of 
the  habitat  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
consideration  or  protection.  The  direct 
economic  and  other  impacts  resulting 
from  designating  critical  habitat,  over 
and  above  those  that  result  from  Usting 
the  species,  are  expected  to  be  minimal. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *  *  *  on  which 
are  found  those  physical  or  biological 
features  (I)  Essential  to  the  conservation 
of  the  species  and  (11)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *  •  * 
upon  a  determination  by  the  Secretary 
that  such  areas  are  essential  for  the 
conservation  of  the  species."  Areas 
outside  the  current  range  of  a  species 
can  only  be  designated  if  a  designation 
limited  to  the  species'  present 
distribution  would  be  inadequate  to 
ensure  the  conservation  of  the  species. 
The  term  conservation,  as  defined  in 
section  3(3)  ofthe ESA,  means'"  *   * 
to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary." 

The  criteria  to  be  considered  in 
designating  critical  habitat  are  specified 
under  50  CFR  424.12.  When  designating 
critical  habitat,  NMFS  considers 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  consideration  or 
protection,  including  but  not  limited  to 
the  following:  (1)  Space  for  individual 
and  population  growth,  and  for  normal 
behavior;  (2)  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction  or  rearing  of  offspring; 
and.  generally.  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

In  addition,  NMFS  must  list  the 
knownn  physical  and  biological  features 
(primary  constituent  elements)  within 
the  designated  area(s)  that  are  essential 
to  the  conservation  of  the  species  and 
that  may  require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to.  food  resources,  water 


quality  or  quantity  and  vegetation  and 
sediment  types  and  stability. 

Consideration  of  Economic  and  Other 
Factors 

The  economic,  environmental  and 
other  impacts  of  a  designation  must  also 
be  evaluated  and  considered.  NMFS 
must  identify  present  and  future 
activities  that  may  adversely  modify  the 
proposed  critical  habitat  or  be  affected 
by  a  designation.  An  area  may  be 
excluded  from  a  critical  habitat 
designation  if  NMFS  determines  that  the 
overall  benefits  of  exclusion  outweigh 
the  benefits  of  designation,  unless  the 
exclusion  will  resuh  in  the  extinction  of 
the  species. 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  that  specifically  result  from 
designating  critical  habitat,  above  the 
economic  and  other  impacts -attributable 
to  listing  the  species.  These  incremental 
impacts  are  expected  to  be  minimal  (See 
Significance  of  Designating  Critical 
Habitat  section).  In  general,  the 
designation  of  critical  habitat  duplicates 
and  reinforces  the  substantive 
protection  resulting  from  the  listing 
itself. 

Impacts  attributable  to  listing  include 
those  resulting  from  the  taking 
prohibitions  under  section  9  and 
associated  regulations.  Wit'h  respect  to 
fish  and  wildlife,  "taking"  as  defined  in 
the  ESA  includes  harm  to  a  listed 
species.  Harm  can  occur  through 
destruction  or  modification  of  habitat 
(whether  or  not  designated  as  critical) 
that  significantly  impairs  essential 
behaviors,  including  breeding,  feeding 
or  sheltering. 

With  respect  to  plants,  section  9  of  the 
ESA  makes  it  unlawful  for  any  person 
subject  to  U.S.  jurisdiction  to  "remove 
and  reduce  to  possession  any  such 
species  from  areas  under  Federal 
jurisdiction:  maliciously  damage  or 
destroy  any  such  species  on  any  such 
area;  or  remove,  cut,  dig  up,  or  damage 
or  destroy  any  such  species  on  any  other 
area  in  knowing  violation  of  any  law  or 
regulation  of  any  state  or  in  the  course 
of  any  violation  of  a  state  criminal 
trespass  law."  Although  this  provision 
does  not  prohibit  takings,  such  as  harm 
or  harassment  of  a  sp>ecies  of  fish  or 
wildlife,  it  does  provide  protection  for 
plants  in  areas  under  Federal 
jurisdiction  and  under  state  laws.  As 
with  the  takings  prohibition  for  fish  and 
wildlife,  these  protections  are  triggered 
when  a  species  is  listed.  Therefore, 
generally,  the  critical  habitat 
designation  will  duplicate  these 
protections.  This  is  particularly  true 
with  respect  to  acts  that  "remove,  cut, 
dig  up  or  damage  or  destroy  listed 
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plants  in  knowing  violation  of  any  law 
or  regulation  of  any  state." 

Impacts  attrilHitable  to  listing  also 
include  those  resulting  from  the 
responsibility  of  all  Federal  agencies 
under  section  7  |o  ensure  that  their 
actions  are  not  likely  to  jeopardize 
endangered  or  tlreatened  species.  An 
action  could  be  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
through  the  desnuction  or  adverse 
modification  of  its  habitat,  whether  or 
not  that  habitat  jias  been  designated  as 
critical. 


Significance  of  I 
Habitat 


signating  Critical 


The  designation  of  critical  habitat 
does  not,  in  itself,  restrict  state  or 
private  activities  within  the  area.  A 
critical  habitat  designation  contributes 
to  conservation  of  the  species  primarily 
by  identifying  cntically  important  areas 
and  describing  tpe  features  within  the 
areas  that  are  essential  to  the  species, 
thus  alerting  public  and  private  entities 
to  the  importance  of  the  area.  Under  the 
ESA,  the  only  di  rect  impact  of  a  critical 
habitat  designation  is  through  the 
provisions  of  section  7.  Section  7 
applies  only  to  ^ions  with  Federal 
involvement  and  does  not  affect  state  or 
private  activities  unless  there  is  Federal 
involvement. 

Under  the  secnon  7  provisions,  a 
designation  of  cntical  habitat  would 
require  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund,  or  carry 
out  is  not  likely  jo  destroy  or  adversely 
modify  the  desiaiated  critical  habitat, 
jversely  modify  critical 
^d  as  those  actions  that 
linish  the  value  of 
ir  both  the  survival  and 
recovery"  of  the  species  (50  CFR 
402.02).  Howevei",  if  no  critical  habitat 
has  been  designated.  Federal  agencies 
still  must  ensure  that  their  actions  are 
not  likely  to  jeopardize  the  continued 
existence  of  the  listed  species.  Activities 
that  jeopardize  al  species  are  deHned  as 
those  actions  that  "reasonably  would  be 
expected.  directKr  or  indirectly,  to 
reduce  appreciapJy  the  likelihood  of 
both  the  survival  and  recovery"  of  the 
species  (50  CFR  #02.02).  Using  these 
definitions,  acti\jities  that  destroy  or 
adversely  modify  critical  habitat  also  aro 
likely  to  jeopardize  the  species. 
Therefore,  the  pijotection  provided  by  a 
!Signation  usually  only 
atection  provided 
7  jeopardy  provision, 
iay  provide  additional 
iies  where  areas  outside 
jrrent  range  have  been 
designated.  In  these  cases,  it  is  expected 
that  Federal  agencies  would  consult  on 
actions  occurrin  ,  in  these  areas  for 


Activities  that  ac 
habitat  are  defin^ 
"appreciebly  dir 
critical  habitat  fd 


critical  habitat  di 
duplicates  the  pn 
under  the  sectior] 
Critical  habitat 
benefits  to  a  spe 
of  the  species'  i 


which  they  would  otherwise  not  need  to 
consult. 

A  designation  of  critical  habitat 
provides  a  clearer  indication  to  the 
Federal  agencies  as  to  when 
consultation  under  section  7  is  required, 
particularly  in  cases  where  the  action 
would  not  result  in  direct  mortality  or 
injury  to  individuals  of  a  listed  species 
(e.g.,  an  action  occurring  within  the 
critical  area  when  a  migratory  species  is 
not  present).  The  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists  in 
determining  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7  (i.e.,  activities  that  may 
affect  essential  features  of  the 
designated  area).  For  example,  disposal 
of  waste  material  in  water  adjacent  to  a 
critical  habitat  area  may  affect  an 
essential  feature  of  the  designated 
habitat  (water  quality)  and  would  be 
subject  to  the  provisions  of  section  7  of 
the  ESA. 

A  critical  habitat  designation  also 
assists  Federal  agencies  in  planning 
future  actions,  since  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  consultations.  This  is 
particularly  true  in  cases  where  there 
are  alternative  areas  that  would  provide 
for  the  conservation  of  the  species.  With 
a  designation  of  critical  habitat, 
potential  conflicts  between  projects  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  planning  process. 

Another  indirect  benefit  of 
designating  critical  habitat  is  that  it 
helps  focus  Federal,  state  and  private 
conservation  and  management  efforts  in 
those  areas.  Recovery  efforts  may 
address  special  considerations  needed 
in  critical  habitat  areas,  including 
conservation  regulations  to  restrict 
private  as  well  as  Federal  activities.  The 
economic  and  other  impacts  of  these 
actions  would  be  considered  at  the  time 
of  proposal,  and,  therefore,  are  not 
considered  in  the  critical  habitat 
designation  process.  Other  Federal,  state 
and  local  laws  or  regulations,  such  as 
zoning  or  wetlands  protection,  may  also 
provide  special  protection  for  critical 
habitat  areas. 

Process  for  Designating  Critical  Habitat 

Developing  a  proposal  for  critical 
habitat  designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated  and 
essential  habitat  areas  and  features  are 
identified.  If  there  are  alternative  areas 
that  would  provide  for  the  conservation 
of  the  species,  these  alternatives  are  also 
identified.  Second,  the  need  for  special 
management  considerations  or 


protection  of  the  area(s)  or  features  is 
evaluated.  Finally,  the  probable 
economic  and  other  impacts  of 
designating  these  essential  areas  as 
"critical  habitat"  are  evaluated.  After 
considering  the  requirements  of  the 
species,  the  need  for  special 
management,  and  the  impacts  of  the    - 
designation,  the  proposed  critical 
habitat  is  published  in  thef  ederal 
Register  for  comment.  The  final  critical 
habitat  designation,  considering 
comments  on  the  proposal  and  impacts 
assessment,  should  be  published  within 
1  year  of  the  proposal.  Section  4 
(a)(3)(A)  of  the  ESA  requires  that,  to  the 
maximum  extent  prudent  and 
determinable,  NMFS  designate  critical 
habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  Final  critical 
habitat  designations  may  be  revised, 
using  the  same  process,  as  new  data 
become  available. 

A  description  of  the  essential  habitat, 
need  for  special  management 
considerations,  and  impacts  of 
designating  critical  habitat  for  Johnson's 
seagrass,  as  well  as  the  proposed  action, 
are  described  in  the  following  sections. 

Essential  Habitat  of  Johnson's  Seagrass 

The  biology  of  Johnson's  seagrass  is 
discussed  in  the  proposed  rule  to  list 
the  species  as  threatened  (58  FK  48326, 
September  15, 1993)  and  includes 
information  on  the  status  of  the  species, 
its  life  history  characteristics  and 
habitat  requirements,  as  well  as  projects, 
activities  and  other  factors  affecting  the 
species.  The  current  status  of  Johnson's 
seagrass  is  presented  in  the  EA  prepared 
for  this  critical  habitat  designation. 

The  physical  habitat  that  supports 
Johnson's  seagrass  includes  both 
shallow  intertidal  as  well  as  deeper 
subtidal  zones.  The  species  prospers 
and  is  able  to  colonize  and  maintain 
stable  populations  either  in  water  that  is 
clear  and  deep  (2-5  m)  or  in  water  that 
is  shallow  and  turbid.  In  tidal  channels, 
it  inhabits  coarse  sand  substrates. 

Based  on  published  reports  and 
discussions  with  seagrass  experts,  the 
distributional  range  of  Johnson's 
seagrass  is  Umited  to  the  east  coast  of 
Florida  from  central  Biscayne  Bay 
(25°45'  N.  lat.)  to  Sebastian  Inlet  (27''50' 
N.  lat.).  There  have  been  no  reports  of 
healthy  populations  of  this  species 
outside  the  presently  known  range. 
Although  the  species  occurs  throughout 
the  Indian  River  Lagoon  and  Lake 
Worth,  the  five  specific  areas  proposed 
for  critical  habitat  encompass  the  largest 
known  contiguous  populations  of 
Johnson's  seagrass.  While  a  population 
within  Biscayne  Bay  has  been 
confirmed  by  literature  and  observation. 
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it  is  discontinuous  from  the  other  areas 
where  the  species  is  found,  and  the  area 
has  not  been  studied  or  delineated. 

The  species  is  patchily  distributed 
within  its  range.  The  dimensions  of 
patches  range  from  a  few  square 
centimeters  to  approximately  327  square 
meters.  The  survival  of  the  species 
likely  depends  on  maintaining  its 
existing  viable  populations,  especially 
the  areas  where  the  larger  patches  are 
found.  The  Sebastian  Inlet  population  is 
believed  to  be  the  northern  limit  of  its 
distribution  and  includes  the  largest 
known  patch  of  Johnson's  .seagrass.  The 
other  areas  proposed  for  critical  habitat 
designation  represent  the  core  range  of 
the  species. 

Spread  of  the  species  into  new  areas 
is  limited  by  its  reproductive  potential. 
Johnson's  seagrass  pos.sesses  only 
female  flowers;  thus  vegetative 
propagation,  most  likely  through 
asexual  branching,  appears  to  be  its  only 
means  of  reproduction  and  dispersal.  If 
an  established  community  is  disturbed, 
regrowth  and  reestablishment  is 
extremely  unlikely.  If  extirpated  from  an 
area,  it  is  doubtful  that  the  species 
would  be  capable  of  repopulation.  This 
species'  method  of  reproduction 
impedes  its  ability  to  increase 
distribution  as  establishment  of  new 
vegetation  requires  considerable 
.stability  in  environmental  conditions 
and  protection  from  human-induced 
disturbances. 

Based  on  the  best  available 
information,  the  essential  features  of  the 
areas  proposed  for  critical  habitat 
designation  include  adequate  (1)  water 
quality;  (2)  salinity  levels;  (3)  water 
transparency;  (4)  and  stable, 
unconsolidated  sediments  that  are  free 
from  physical  disturbance. 

Need  for  Special  Management 
Consideration  or  Protection 

NMFS  has  determined  that  the 
essential  areas  and  features  described  in 
the  previous  section  are  at  risk  and  may 
require  special  management 
consideration  or  protection.  Special 
management  may  be  required  because  of 
the  following  activities:  (1)  Vessel  traffic 
and  the  resulting  propeller  dredging  and 
anchor  mooring;  (2)  maintenance 
dredging;  (3)  dock  and  marina 
construction;  (4)  water  pollution;  and 
(5)  land  u.se  practices. 

Activities  associated  with  recreational 
boat  traffic  account  for  the  majority  of 
human  use  associated  with  the 
proposed  critical  habitat  areas.  The 
destruction  of  the  benthic  community 
due  to  boating  activities,  propeller 
dredging,  anchor  mooring  and  dock  and 
marina  construction  was  observed  at  all 
sites  during  a  study  by  NMFS  from 


1990-1992.  These  activities  severely 
disrupt  the  benthic  habitat,  breaching 
root  systems  and  severing  rhizomes  and 
significantly  reducing  the  viability  of 
the  benthic  community.  Propeller 
dredging  and  anchor  mooring  in 
shallow  areas  is  a  major  disturbance  to 
even  the  most  robust  seagrasses.  This 
destruction  is  expected  to  worsen  with 
the  predicted  increase  in  boating 
activity  (Pat  Rose,  Florida  Department  of 
Natural  Resources,  personal 
communication).  Trampling  of  seagrass 
beds,  a  secondary  effect  of  recreational 
boating,  also  contributes  to  disturbing 
seagrass  habitat.  Populations  of 
Johnson's  seagrass  inhabiting  shallow 
water  close  to  inlets  where  vessel  traffic 
is  concentrated  will  be  most  affected. 

The  constant  sedimentation  patterns 
in  and  around  inlets  require  frequent 
maintenance  dredging,  which  could 
either  directly  remove  essential  seagrass 
habitat  or  indirectly  affect  it  by 
redistributing  sediments,  burying  plants 
and  destabilizing  the  bottom  structure. 
Altering  benthic  topography  or  burying 
the  plants  may  remove  them  from  the 
photic  zone. 

Decreased  water  transparency  caused 
by  suspended  sediments,  water  color 
and  riilorophylls  could  have  significant 
detrimental  effects  on  the  distribution 
and  abundance  of  the  deeper  water 
populations  of  Johnson's  seagrass. 
Evidence  from  a  distribution  survey  in 
Hobe  and  Jupiter  Sounds  indicates  that 
the  abundance  of  this  seagrass 
diminishes  in  the  more  turbid  interior 
portion  of  the  lagoon  where  reduced 
photosynthetically  active  radiation 
(PAR)  limits  photosynthesis. 

Other  areas  of  concern  include 
seagrass  beds  located  in  proximity  to 
rivers  and  canal  mouths  where  low 
salinity,  highly  colored  water  is 
discharged.  Freshwater  rfischarge  into 
areas  adjacent  to  seagrass  beds  may 
provoke  physiological  stress  upon  the 
plants  by  reducing  the  salinity  levels. 
Additionally,  colored  waters  released 
into  these  areas  reduce  the  amount  of 
sunlight  necessary  for  photosynthesis  by 
rapidly  attenuating  shorter  wavelengths 
of  PAR. 

Also,  continuing  and  increasing 
degradation  of  water  quality  due  to 
increased  land  use  and  water 
management  threatens  the  welfare  of 
seagrass  communities.  Nutrient 
overenrichment  caused  by  inorganic 
and  organic  nitrogen  and  phosphorous 
loading  via  urban  and  agricultural  land 
run-off  stimulates  increased  algal 
growth  that  may  smother  John.son's 
seagrass.  shade  rooted  vegetation  and 
diminish  the  oxygen  content  of  the 
water.  Low  oxygen  conditions  have  a 


demonstrated  negative  impact  on 
seagrasses  and  associated  communities. 
Special  consideration  and  protection 
for  these  and  other  habitat  features  will 
be  evaluated  during  the  section  7 
process  and  in  development  and 
implementation  of  a  recovery  plan.  If 
adequate  protection  cannot  be  provided 
through  consultation  or  through  the 
recovery  planning  process,  separate 
management  actions  with  binding 
requirements  may  be  considered. 

Federal  Activities  that  May  Impact 
Essential  Habitat  and  Features 

A  wide  range  of  activities  funded, 
authorized  or  carried  out  by  Federal 
agencies  may  affect  the  essential  habitat 
requirements  of  Johnson's  seagrass. 
These  include  authorization  by  the  U.S. 
Army  Corps  of  Engineers  for  beach 
nourishment,  dredging  and  related 
activities  including  construction  of 
docks  and  marinas;  actions  by  the  U.S. 
Environmental  Protection  Agency  to 
manage  freshwater  discharges  into 
waterways;  regulation  of  vessel  traffic 
by  the  U.S.  Coast  Guard;  authorization 
of  oil  and  gas  exploration  by  the 
Minerals  Management  Service; 
management  of  national  refuges  and 
protected  species  by  the  U.S.  Fish  and 
Wildlife  Service;  management  of  ves.sel 
traffic  and  other  activities  by  the  U.S. 
Navy;  authorization  of  state  coastal  zone 
management  plans  by  NOAA's  National 
Ocean  Service,  and  management  of 
commercial  fishing  and  protected 
species  by  NMFS. 

Expected  Impacts  of  Designating 
Critical  Habitat 

Under  section  7  of  the  ESA,  Federal 
agencies  are  required  to  ensure  that 
actions  that  they  authorize,  fund  or 
carry  out  are  not  likely  to  jeopardize  the 
continued  existence  of  listed  species  or 
to  result  in  the  destruction  or  adverse 
modification  of  listed  species'  critical 
habitat.  Also,  takings  of  Johnson's 
seagrass  will  be  prohibited  under  the 
proposed  regulations  issued  to  list  the 
species  as  threatened. 

This  designation  will  identify  specific 
habitat  areas  that  have  been  determined 
to  be  es.sential  for  the  conser\ation  of 
Johnson's  seagrass  and  that  may  be  in 
need  of  special  management 
considerations  or  protection.  It  will 
require  Federal  agencies  to  evaluate 
their  activities  with  respect  to  the 
critical  habitat  of  this  species  and  to 
consult  with  NMFS  pursuant  to  section 
7  of  the  ESA  before  engaging  in  any 
action  that  may  affect  the  critical 
habitat. 

However,  if  Johnson's  .seagrass  is 
listed  as  proposed.  Federal  agencies 
active  within  the  range  of  the  .sp(H:ics 
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Although  Johnson's  seagrass  is  found 
throughout  the  Indian  River  Lagoon, 
Lake  Worth  and  in  some  areas  of 
Biscayne  Bay,  NMFS  is  not  proposing  to 
include  these  areas  in  the  proposed 
designation  until  more  information  is 
available  and  the  areas  are  delineated, 
and  it  can  be  determined  that  these 
areas  meet  the  requirements  for 
designation  as  critical  habitat.  For  the 
same  reason,  NMFS  is  not  including  in 
the  proposed  designation  any  areas 
outside  the  species'  currently  known 
geographical  area.  NMFS  has  concluded 
that,  at  this  time,  proper  management  of 
the  essential  features  of  the  areas  in 
proximity  to  the  five  inlets  will  be 
sufficient  to  provide  for  the  survival  and 
recovery  of  this  species.  If  the  species  is 
listed  as  proposed.  Federal  activities  in 
any  area  occupied  by  Johnson's  .seagrass 
would  be  subject  to  the  section  7 
consultation  process  whether  or  not  the 
area  has  been  designated  as  critical 
habitat.  In  addition,  NMFS  may 
reconsider  this  evaluation  and  propose 
additional  areas  for  critical  habitat  at 
any  time. 

"The  five  areas  proposed  for  critical 
habitat  designation  include  the 
intertidal  and  subtidal  areas  in 
proximity  to  five  inlets  on  the  east  coast 
of  Florida.  These  areas  are  within  3  to 
5  kilometers  of  the  inlet  and  experience 
regular  tidal  flushing  with  salinity 
greater  than  15  ppt.  Maps  are  provided 
for  reference  purposes  to  guide  Federal 
agencies  and  other  interested  parties  in 
locating  the  general  boundaries  of  the 
proposed  critical  habitat.  They  do  not 
constitute  the  definition  of  the 
boundaries  of  critical  habitat.  Persons 
must  refer  to  the  regulations  at  50  CFR 
226.91  for  the  actual  boundaries  of  the 
designated  critical  habitat. 

Public  Comments  Solicited 

NMFS  is  soliciting  information, 
comments  or  recommendations  on  any 
aspect  of  this  proposal  from  all 
interested  parties.  NMFS  will  consider 
all  recommendations  received  before 
reaching  a  final  decision.  Because  the 
proposed  rule  for  adding  this  species  to 
the  List  of  Threatened  and  Endangered 
Species  and  designation  of  critical 
habitat  are  closely  related,  NMFS  will 
hold  a  public  hearing  to  receive 
comments  on  both  rulings  (see  DATES 
and  ADDRESSES). 

ClassiHcation 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 


Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities 
since  it  is  primarily  Federal  agencies 
that  will  be  affected.  Therefore,  a 
regulatory  fiexibility  analysis  is  not 
required. 

"The  Assistant  Administrator  for 
Fisheries  (NOAA)  has  determined  that 
the  proposed  designation  is  consistent 
to  the  maximum  extent  practicable  with 
the  approved  Coastal  Zone  Management 
Program  of  the  State  of  Florida.  This 
determination  has  been  submitted  for 
review  by  the  responsible  state  agency 
under  section  3.7  of  the  Coastal  Zone 
Management  Act. 

NOAA  Administrative  Order  216-6 
states  that  critical  habitat  designations 
under  the  ESA  are  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment 
(EA)  or  an  environmental  impact 
statement.  However,  in  order  to  evaluate 
more  clearly  the  impacts  of  the 
proposed  critical  habitat  designation, 
NMFS  has  prepared  an  EA.  Copies  of 
the  assessment  are  available  on  request 
(see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species. 

Dated:  July  25, 1994. 
Gary  C.  Matlock, 

Prognim  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  226  is  proposed 
to  be  amended  as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  IJ.S.C.  1533. 

Subpart  E — [Reserved] 

2.  A  new  subpart  E  is  added  to  part 
226  and  reserved. 

3.  A  new  subpart  F  is  added  to  part 
226,  consisting  of  §  226.91 ,  to  read  as 
follows: 

Subpart  F— Critical  Habitat  for  Marine 
Plants 

§  226.91    Johnson's  seagiass  (Haiophita 
jotinsonii). 

(a)  A  portion  of  the  Indian  River 
Florida,  within  the  following  boundary- 
Beginning  at  the  northwestern  entrance 
of  Sebastian  Inlet,  follow  the  shoreline 
north  to  the  tip  of  Mud  Hole;  cross  the 
Indian  River  at  Mud  Hole  to  the 
Intercoastal  Waterway;  follow  the 
Intercoastal  Waterway  south  for  7.5 
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miles;  cross  the  Indian  River  and  follow 
the  shoreline  north  to  the  southwestern 
entrance  of  Sebastian  Inlet  (Sebastian, 
Fla.,  1970,  U.S.G.S.  7.5' quad.). 

(b)  A  portion  of  the  Indian  River, 
Florida,  within  the  following  boundary: 
Beginning  at  the  northwestern  entrance 
to  Ft.  Pierce  Inlet,  follow  the  shoreline 
north  to  the  North  Beach  Causeway  and 
the  AlA  Bridge;  move  west  across  the 
river  at  the  causeway  and  bridge  and 
follow  the  shoreline  south  for  1.5  miles; 
cross  the  Indian  River  to  the  shoreline 
of  the  Jensen  Beach  to  Jupiter  Inlet 
Aquatic  Preserve;  follow  the  shoreline 
north  to  the  southwestern  entrance  of 
Ft.  Pierce  Inlet  (Fort  Pierce,  Fla..  1983, 
U.S.G.S.  7.5' quad.). 


(c)  A  portion  of  the  Indian  River 
within  the  following  boundary: 
Beginning  at  the  northwestern  entrance 
of  St.  Lucie  Inlet  follow  the  shoreline 
north  to  the  AlA  Bridge;  cross  the  river 
at  the  bridge  and  follow  the  shoreline 
south  to  the  entrance  of  the  Intercoastal 
Waterway  at  St.  Lucie  State  Park;  follow 
the  shoreline  north  to  the  southwestern 
entrance  of  St.  Lucie  Inlet  (Fort  Pierce, 
Fla..  1983,  U.S.G.S.  7.5' quad.). 

(d)  A  portion  of  Jupiter  Sound  and 
Hobe  Sound,  Florida,  within  the 
following  boundary:  Beginning  at  the 
northwestern  entrance  to  Jupiter  Inlet, 
follow  the  shoreline  north  to  the 
Highway  707  Bridge;  cross  Hobe  Sound 
at  the  bridge  and  follow  the  shoreline 
south;  cross  the  Route  1  Bridge  and 


follow  the  shoreline  to  the  southwestern 
entrance  of  Jupiter  Inlet  (Jupiter.  Fla. 
1983,  U.S.G.S.  7.5'  quad,  and  Hobe 
Sound,  Fla.,  1967.  U.S.G.S.  7.5'  quad.). 

(e)  A  portion  of  Lake  Worth,  Florida, 
within  the  following  boundary: 
Beginning  at  the  northwestern  entrance 
to  Lake  Worth  Inlet,  follow  the  shoreline 
north  to  the  Riviera  Beach  bridge;  cross 
Lake  Worth  at  the  bridge  and  follow  the 
shoreline  south  for  2.5  miles;  cross  Lake 
Worth  and  follow  the  shoreline  to  the 
southwestern  entrance  of  Lake  Worth 
Inlet  (Riviera  Beach,  Fla.,  1983.  U.S.G.S. 
7.5' quad). 

4.  Figures  9  through  13  are  added  in 
numerical  order  to  the  end  of  part  226 
to  read  as  follows: 

BILUNQ  COOE  3510-22-W 
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|FR  D<k;.  94-18975  i 
BILUNC  CODE  3S10-23-I 


AGENCY:  Nationa 
Service  (NMFS),  N 
Ainiospheric  Adn 
(;oinmen;e. 
ACTION:  Notice  of; 
iiinendniciit  to  a  fi 
plan;  request  fore 


SUMMARY:  NMFS  ail 
Gulf  of  Mexico  Fis  i 


ATLANTIC    DCEAN 


Lake   Worth  Inlet 


Palm  Beach  County 


iicil8-:<-94:  8:4.5  ami 


50CFRPart611#id658 
(1.0.  0801 94C] 

Foreign  Fishing;  ^hrimp  Fishery  ot  the 
Gulf  of  Mexico 


Marine  Fisheries 
iitional  Oceanic  and 
inistration  (NOAA), 

vailahility  of  an 
hery  management 
imuient». 


nounces  iTiat  the 
ory  Manaj^einent 


Council  (Council)  has  submitted 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP)  for 
n;view  hy  the  Secretary  of  Cftmmerce 
(Secretary).  Written  comments  arc 
requested  from  the  public. 
DATES:  Written  comments  nuisl  be 
rt!«:eived  by  September  20,  1994. 
ADDRESSES:  Comments  must  be  sent  to 
Michael  E.  Justen,  Southeast  Regional 
Office.  NMFS,  9721  Executive  Cinnter 
Drive,  St.  Petersburg,  FI,  33702. 

Requests  for  copies  of  Amendment  7, 
which  includes  a  regulatory  imjwd 
review  and  an  environmental 
assessment,  should  be  sent  to  the  Giilf 
of  Mexico  Fi.shery  Management  Council, 
Lincoln  Cent(!r,  Suite  XW.  ?tM)\  West 


Kennedy  Boulevard,  Tampa,  FL  33609- 
2486.  FAX  813-225-7015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-fl93-31Bl. 

SUPPLEMENTARY  INFORMATION:  The 
Mngnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  ActJ 
requites  that  a  fishery  management  plan 
or  amendment  prepared  by  a  fishery 
management  council  be  submitted  to  the 
.Secrt;tary  for  review  and  approval. 
disa[>proval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Se<;rtitary,  upon  receiving  the  document 
immediately  publish  a  notice  that  the 
amendment  is  available  for  public 
review  aiid  comment.  The  Secretary  will 
(onsider  public  comment  in 
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determining  approvability  of  the 
amendment. 

Amendment  7  proposes  to:  (1) 
Increase  the  domestic  quota  for  royal 
red  shrimp  harvested  from  the  exclusive 
et:onomic  zone  of  the  Gulf  of  Mexico 
and  eliminate  the  total  allowable  level 
of  foreign  fishing  for  royal  red  shrimp 
from  that  area;  (2)  revise  the  definition 
of  overfishing  for  royal  red  shrimp  and 
provide  a  procedure  for  updating 
maximum  sustainable  yield  of  royal  red 
shrimp;  (3)  define  overfishing  for  white 
shrimp;  (4)  establish  procedures  for 
revising  the  overfishing  indices  for 
brown,  white,  and  pink  shrimp  when 
new  data  become  available;  and  (5) 
specify  actions  to  be  taken  if  overfishing 
for  hrown,  white,  pink,  or  royal  red 
shrimp  occurs. 

Proposed  regulations  to  implement 
Amendment  7  are  scheduled  for 
publication  within  Ifj  days. 

Authority:  16  U.S.C.  1801  ft  .s«/. 
DaUid:  August  1 ,  1994. 
David  S.  Crestin, 

A(tin(i  Director,  Office  of  Fishcrins 
Consfrvation  and  Manufiemfint.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-19034  Filed  8-1-94;  :i:4,'l  pml 

BILLING  CODE  3S10-22-F 


50  CFR  Part  675 

(Docket  No.  931100-4043;  I.D.  072894A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
.Mmospheric  Administration  (NQAA). 
Commerce.    . 


ACTION:  Apportionment  of  reserve; 
request  for  comments. 

SUMMARY:  NMFS  proposes  to  apportion 
reserve  to  certain  target  species  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  allow  for  ongoing  harvest 
and  account  for  previous  harvest  of  the 
total  allowable  catch  (TAC). 
DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m..  Ala.ska  local  time.  August  19. 
1994. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division.  Alaska  Region. 
NMFS.  709  W.  9th,  Room  401,  Juneau, 
AK  99801  or  P.O.  Box  21668.  Juneau, 
AK  99802.  Attention:  Lori  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENT/* RY  INFORMATION:  The 
groundfish  Ji.ihery  in  the  U.S.  BSAI 
exclusive  economic  zone  is  managed  by 
the  Secretary  of  Commert:e  according  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fi.shery  of  the  Bering  Sea 
and  Aleutian  I.slands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  F'ishing  by  U.S: 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  Director.  Alaska  Region,  NMFS. 
has  determined  that  the  initial  T.^Cs 
specified  for  sablefish  in  the  Bering  Soa 
subarea  (BS).  for  sablefish  and  the 
sharpchin/northern  rockfish  species 
category  in  the  Aleutian  Islands  subarea 
(AI),  and  for  Atka  mackerel  in  the 
Central  and  Western  Aleutian  Districts. 


need  to  be  supplemented  from  the  non- 
specific reserve  to  continue  operations 
and  account  for  prior  harvest.  Therefore, 
in  accordance  with  §  675.20(b).  NMFS 
proposes  to  apportion  from  the  reserve 
to  TACs  for  the  following  species:  (1) 
For  the  BS — 81  metric  tons  (mt)  to 
sablefish;  (2)  for  the  AI — 420  mt  to 
sablefish.  and  850  mt  to  the  sharpchiii/ 
northern  rockfish  species  lategory;  (3) 
for  the  Central  Aleutian  District— 6.679 
mt  to  Atka  mackerel;  and  (4)  for  the 
Western  Aleutian  District— 1,500  mt  to 
Atka  mackerel. 

Those  proposed  apportionments  are 
consistent  with  §675.20(a)(2)(i)  and  do 
not  result  in  overfishing  of  a  target 
species  or  the  "other  spe<:ies"'  category 
because  the  revised  TACs  are  equal  to 
or  less  than  speci fictitious  of  acceptable 
biological  catch. 

Pursuant  to  §675. 24(c)(l)(i).  the 
proposed  apportionment  of  the  BS 
sablefish  is  allocated  41  mt  to  vtj;,sels 
using  hook-and-line  or  pot  gear,  and  40 
mt  to  vessels  using  trawl  gear.  Pursuant 
to  §675.24(c)(l)(ii),  the  proposed 
apportionment  of  the  AI  sablefi.sh  is 
allocated  315  mt  to  ves.sels  using  hook- 
and-line  or  pot  gear,  and  103  mt  to 
vessels  using  trawl  gear. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  675.24  and  is  e.xempt  from 
OMB  review  under  E.O.  12866. 

Authority:  Ih  U  .S.C.  1801  ot  s«>q 

n.iird   luly  29.  1994. 
Richard  B.  Stone. 

Actirif;  Dirftlor,  Office  of  Fishfhes 
Conserx'atinn  and  Management.  Natinnal 
Marine  Fiaheries  Sen-ice. 
|FK  Dot:   94-18976  Filfd  K-:i-94:  8:4-i  ani| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documen  :s  other  than  rules  or 
proposed  rules  th<  t  are  applicable  to  the 
puBlic.  Notices  o(  learings  and  investigations, 
commrttee  meetinas,  agency  decisions  and 
rulings,  delegation^  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  orgaimzatlon  and  functions  are 
examples  of  docufients  appearing  in  this 
section. 


AGENCY  FOR  if 
DEVELOPMEr 


rERNATIONAL 


Public  InformatJon 

Requirements 

Review 


Collection 
Submitted  to  0MB  for 


The  Agency  f(  ir  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  o  f  1980,  Public  Law  96- 
511.  Comments  -egarding  these 
information  collBctions  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  ei  try.  Comments  may 
also  be  addresse  J  to,  and  copies  of  the 
submissions  obt  lined  from  the  Records 
Management  Of  icer,  Renee  Poehls, 
M/AS/ISS/RM,  room 
ington,  DC  20523. 


(202) 736-4748 
930B,  NS.,  Wast 

Date  Submitte  rf.  July  25,  1994. 

Submitting  A[  ency:  Agency  for 
International  De  /elopment. 


OMB  Number 
Form  Number 

27 

Type  of  Subm 
Title:  Inquiry 

Government  Use 


None. 

AID  610-25  and  610- 

ssion:  New  Collection, 
or  United  States 
Only  (Reference  and 


Employment  Inc  uiry). 
Purpose:  U.S.j  l.I.D.  is  required  by 


Executive  order 
investigations  b« 
persons  entering 
Code  3301  and 


APPLICATION 
.     NUMBER 


94-172-01 


iiat  background 
conducted  on  all 
Federal  Service.  5  U.S. 
CFR  5.2  require  that 
investigations  aiid  derminations  be 
made  concemin  ;  the  qualifications  and 
fitness  of  applici  nts  for  Federal 


employment.  A  National  Agency  Check 
and  Written  Inquiries  is  the  minimum 
investigation  required  for  employment 
in  any  department  or  agency  of  the 
Government  as  prescribed  in  section 
3(a)  of  Executive  Order  10450. 

Annual  Reporting  Burden: 
Respondents:  17,097,  annual  responses: 
1;  hours  per  response:  .0833;  annual 
burden  hours:  14,366. 

Reviewer:  Jeffery  Hill  (202)  395-7340, 
Office  of  Management  and  Budget,  room 
3201,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  26. 1994. 
Elizabeth  Baltimore, 

Bureau  of  Management,  Administrative 
Service,  Information  Support  Services 
Division. 

[PR  Doc.  94-18944  Filed  &-3-94;  8:45  am] 
BJLLINO  CODE  eiie-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-077-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  three  appHcations  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 


confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  I4th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  apphcation  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACTrDr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,(301)436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Beheve  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
envirorunent)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement" 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


APPLICANT 


B  irham  Seeds,  Incorporated  ... 


DATE  RE- 
CEIVED 


6-21-94 


ORGANISMS 


Brassica  oleracea  (broccoli)  plants  genetically  engineered  to 
express  male  sterility  and  tolerance  to  phosphinothricin  her- 
bicides.. 


FIELD  TEST 
LOCATION 


Califomia. 
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APPLICATION 
NUMBER 


94-180-02 


94-196-01, 
revewal  of 
permit  92- 
156-01,  is- 
sued on  9/ 
23/92. 


APPUCANT 


Upjohn  Company 

Calgene.  Incorporated 


DATE  RE- 
CEIVED 


6-29-94 


7-15-94 


ORGANISMS 


Squash  plants  genetically  engineered  to  express  resistence  to 
cucumber  mosic  virus,  watermelon  mosaic  virus  2.  and  zuc- 
chini yellow  mosaic  virus. 

Canola  plants  genetically  engineered  to  express  oil  modifica- 
tion genes. 


FIELD  TEST 
LOCATION 


Maryland. 
North  Caro- 
lina. 

Georgia. 


Done  in  Washington.  DC.  this  28lh  day  of 
Inly  1994. 
Lonnie ).  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
H-K  Do<:.  94-18884  Filfid  8-3-94:  8:45  am) 
SILUNO  CODE  34ia-34-P 


Soil  Conservation  Service 

Hambrick  Watershed,  Tunica  County, 
MS 

AGENCY:  Soil  Consenation  Service, 

Agriculture. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 


4 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  t40 
CFR  part  1500):  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  Hambrick  Watershed,  Tunica 
County,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes.  Acting  State 
Conservationist.  Soil  Conser\'ation 
Service,  suite  1321,  A.H.  McCoy ,Federal 
Building,  100  West  Capitol  Street, 
lackson,  Mississippi  39269,  telephone 
fJOl-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant    . 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Homer  L.  Wilkes.  Acting  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statemonl  arc  not 
needed  for  this  project. 

The  project  concerns  a  watershed 
plan  for  the  purpose  of  reducing  water 
quality  and  flood  damages  to  the  rural 
community  of  Hambrick.  The  planned 
vvorks  of  improvement  consists  of  2.6 
miles  of  channel  enlargement  and 
21 ,500  feet  of  sewer  system  to  connect 


the  houses  in  Hambrick  to  an  existing 
permitted  waste  treatment  facility. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Homer  L.  Wilkes. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  tliis 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  CatHlog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  Stale 
and  local  officials.) 

Dated:  July  25.  1994. 
Homer  L.  Wilkes, 

Acting  State  Consei\'ationist. 

jI-R  Doc.  94-19037  Filed  8-3-94;  8:45  ani| 

BU.UNG  CODE  3410-16-11 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Benchmark  Survey  of  F'inancial 
Services  Transactions  Between  U.S. 
Financial  Services  Providers  and 
Unaffiliated  Foreign  Persons  --  1994. 

Form  Numbcrfs):  BE-80. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  6,000  hours. 

Number  of  Respondents:  800. 

Avg  Hours  Per  Response:  7.5  hours. 

Needs  and  Uses:  Tnis  survey  will 
obtain  universe  data  on  financial 


services  transactions  between  U.S. 
financial  services  providers  and 
unaffiliated  foreign  persons  in  1994. 
The  data  from  the  survey  will  provide 
benchmarks  for  deriving  current 
universe  estimates  of  such  transactions 
from  sample  data  collected  in 
subsequent  years.  The  information 
gathered  is  needed  to  support  U.S.  trade 
policy  initiatives,  including  trade 
negodations,  and  to  compile  the  U.S. 
balance  of  payments  and  the  national 
income  and  product  accounts. 

Affected  Public:  Businesses,  state  and 
local  government  agencies,  or  other 
institutions  engaging  in  international 
financial  services  transactions. 

Frequency:  Quinouennially. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Paul  Bugg,  (202)" 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5310,  14th  and  Constitution  Avenue. 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  room 
10201,  New  Executive  Office  Building. 
Washington,  DC.  20503. 

Dated:  July  27,  1994. 
Gerald  Tache, 

Dfpnrtnwntal  Forms  Clearance  Officer.  Offin: 
of  Management  and  Organization. 
IFR  Doc.  94-18990  Filed  8-3-94:  8:45  ami 
BILLING  CODE  3S10-07-F 


International  Trade  Administration 

[A-670-850] 

Preliminary  Determination  ot  Sales  at 
Less  Than  Fair  Value:  Coumarin  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration. 

International  Trade  .Administration, 

Commerce. 

EFFECTIVE  DATE:  August  4.  l'.)94. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldl)nrgor  or  Mirhr^ile  A. 


39728 I  Federal  Register  /  Vol.  59.  No.  149  /  Thursday,  August  4,  1994  /  Notices 


<f 


cf 


Frederick,  Office 
Investigations,  Import 
International  Tra 
U.S.  Department 
Street  and  Const  i 
Washington,  D.C. 
(202) 482-4136  or 
respectively. 

Preliminary  Deter  mination 

We  preliminaril  ^ 
coumarin  from  th( 
China  (PRC)  is  bei  ig 
sold  in  the  United 
value  (LTFV),  as  provi 
733  of  the  Tariff  Afct 
amended  (the  Act 
margins  are  showi 
of  Liquidation"  se  ;tion 
We  have  also  dete:  m 
circumstances  exi;  t 


FR  3841.  January 


Antidumping 

Administration, 
Administration, 
Commerce,  14th 
tiition  Avenue,  N.W., 
J0230;  telephone: 
(202)  482-0186, 


determine  that 
People's  Republic  of 

.  or  is  likely  to  be. 

States  at  less  than  fair 

ded  in  section 

of  1930.  as 
The  estimated 
in  the  "Suspension 
of  this  notice. 

ined  that  critical 


Case  History 

Since  the  initial  on  of  this 
investigation  on  January  19, 1994,  (59 


7,  1994),  the 


following  events  h  sve  occurred. 

On  January  31,  1  994,  we  sent  a  survey 
to  the  PRC's  Minis  try  of  Foreign  Trade 
and  Economic  Coc  peration  (MOFTEC) 
and  certain  compa  nies  in  the  PRC 
requesting  informs  tibn  on  production 
and  sales  of  courn;  rin  exported  to  the 
United  States.  The  names  of  the 
companies  were  fc  und  in  the  petition 
and  in  data  suppli  id  by  the  Port  Import 
Export  Reporting  5  ervice  (PIERS).  We 
requested  MOFTE  ]'s  assistance  in 
forwarding  the  sui  vey  to  all  exporters 
and  producers  of  c  oumarin  and  in 
submitting  comple  te  responses  on  their 
behalf. 

On  February  14,  1994,  the  U.S. 
International  Tradi ;  Commission  (ITC) 
notified  the  Deparl  ment  of  Commerce 
(the  Department)  cf  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  ndustry  in  the 
United  States  is  rai  iterially  injured  by 
reason  of  imports  ( if  coumarin  from  the 
PRC  that  are  allege  d  to  be  sold  at  less 
than  fair  value. 

On  February  26  md  27,  1994, 
responses  to  the  si  rvey  were  received 
from  Tianjin  No.  1  Perfumery  Factory 
(Tianjin  Perfumer) )  and  Shanghai 
Perfumery  General  Factory  (Shanghai 
Perfumery),  both  o  '  whom  manufacture 
coumarin.  These  n  spouses  helped  us 
identify  other  proc  ucers  and  exporters 
of  coumarin. 

On  February  28,  1994,  MOFTEC  and 
those  PRC  product  rs  and  exporters 
identified  in  the  cc  urse  of  this 
proceeding,  for  wh  ich  we  had 
addresses,  were  se;  it  full  questionnaires. 
Additionally,  durii  ig  the  month  of 
March,  the  Departi  lent  held  a 
questionnaire  pres  >ntation  with 


MOFTEC  and  company  officials  in 
Beijing. 

In  a  March  28.  1994,  filing.  MOFTEC 
advised  the  Department  that  the 
following  companies  produced  or 
exported  the  subject  merchandise  to  the 
U.S.  during  the  POI:  Tianjin  Perfumery, 
Shanghai  Perfumery,  Gaoyo  Perfumery 
Factory  (Gaoyo  Perfumer}').  Changzhou 
No.  2  Chemical  Plant  (Changzhou 
Chemical)  (producers);  China  Foreign 
Trade  Development  Companies  (CFTD), 
Tianjin  Chemicals  Import  &  Export 
(Tianjin  Chemicals),  Tianjin  Native 
Produce  Import  &  Export  Corporation 
(Tianjin  Native),  Jiangsu  Native  Produce 
Import  &  Export  (Jiangsu  Native),  and 
China  Tuhsu  Flavors  cuid  Fragrances 
Import  and  Export  Corporation  (China 
Tuhsu)  (exporters). 

In  March  and  April,  1994,  responses 
to  section  A  of  our  questionnaire  were 
received  from  the  following  producers 
and  exporters:  Shanghai  Perfiunery  and 
CFTD,  Tianjin  Chemicals  and  Gaoyo 
Perfumer}',  Tianjin  Perfumery  and 
Tianjin  Native,  and  Jiangsu  Native  and 
Changzhou  Chemical. 

On  April  13,  1994,  pursuant  to  section 
353.15(c)  of  the  Department's 
regulations,  we  postponed  the 
preliminary  determination  in  this 
investigation  (see,  59  FR  19692,  April 
25, 1994). 

In  April  1994,  we  received  responses 
to  section  C  of  our  questionnaire  from 
Tianjin  Chemicals,  Tianjin  Native, 
CFTD,  and  Jiangsu  Native;  and 
responses  to  section  D  of  our 
questionnaire  from  Gaoyo  Perfumery, 
Tianjin  Perfumery,  Shanghai  Perfumery, 
and  Changzhou  Chemical.  China  Tuhsu 
did  not  respond  to  any  portion  of  our 
questiormaire. 

On  April  28,  1994,  counsel  for 
Shanghai  Perfumery  and  CFTD 
submitted  public  information 
concerning  surrogate  values  for  factors 
of  production  for  coumarin.  On  May  20, 
1994,  petitioners  provided  the 
Department  with  Indian  prices  for 
certain  factors  used  in  the  production  of 
coumarin,  and  on  July  15, 1994,  counsel 
for  the  remaining  participating 
respondents  submitted  information 
regarding  surrogate  values. 

On  May  13  and  19,  1994,  the 
Department  issued  supplemental 
questionnaires  to  all  producers  and 
exporters  in  the  investigation  except 
China  Tuhsu.  On  June  9, 1994,  counsel 
for  Shanghai  Perfumery  and  CFTD 
advised  the  Department  that  it  was 
withdrawing  its  representation  of  the 
companies.  On  May  27  and  June  9,  we 
received  responses  to  our  supplemental 
questionnaires  from  all  respondents 
except  Shanghai  Perfumery,  CFTD,  and 
China  Tuhsu.  On  June  23, 1994, 


Changzhou  Chemical  submitted  minor 
revisions  to  its  factors  of  production 
data. 

On  May  27,  1994,  the  Department 
issued  a  questionnaire  to  all 
respoiiili  ntsexcept  China  Tuhsu 
regarding  the  issue  of  separate  rates. 
Responses  were  received  from  Jiangsu 
Native,  Tianjin  Native,  and  Tianjin 
Chemical  on  June  13, 1994  (see, 
"Separate  Rates"  section  below). 

On  June  20,  1994,  petitioners, 
pursuant  to  section  353.16  of  the 
Department's  regulations,  amended  the 
petition  in  this  investigation  to  allege 
the  existence  of  critical  circumstances 
with  respect  to  imports  of  coumarin 
from  the  PRC.  On  June  22, 1994,  the  " 
Department  sent  letters  to  Jiangsu 
Native,  Tianjin  Chemicals,  and  Tianjin 
Native  requesting  information  on 
volume  and  value  of  shipments  of  the 
subject  merchandise  to  the  United 
States.  We  received  their  responses  on 
July  12,  1994. 

On  July  15,  1994.  we  sent 
supplemental  "Separate  Rates" 
questionnaires  to  Jiangsu  Native,  Tianjin 
Chemicals,  and  Tianjin  Native. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  coumarin.  Coumarin  is 
an  aroma  chemical  with  the  chemical 
formula  C^lUOz  that  is  also  known  by 
other  names,  including  2H-1- 
benzopyran-2-one,  1,2-benzopyrone,  cis- 
o-coumaric  acid  lactone,  coumarinic 
anhydride,  2-Oxo-l,2-benzopyran,  5,6- 
benzo-alpha-pyrone,  ortho-hydroxyc 
innamic  acid  lactone,  cis-ertho- 
coumaric  acid  anhydride,  and  tonka 
bean  camphor. 

AH  forms  and  variations  of  coumarin 
are  included  within  the  scope  of  the 
investigation,  such  as  coumarin  in 
crystal,  flake,  or  powder  form,  and 
"crude"  or  unrefined  coumarin  {i.e. 
prior  to  purification  or  crystallizationf^ 
•Excluded  from  the  scope  are 
ethylcoumarins  (Ci  1H10O2)  and 
methylcoumarins  (C10H8O2).  Coumarin 
is  classifiable  under  subheading 
2932.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1, 1993,  through  December  31. 
1993. 

Separate  Rates 

Jiangsu  Native,  Tianjin  Chemicals, 
and  Tianjin  Native  have  each  requested 
a  separate,  company-specific  rate.  Their 
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respective  business  licenses  each 
indicate  that  they  are  owned  "by  all  the 
people."  As  stated  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Silicon  Carbide  from  the  People's 
Republic  of  China  (59  FR  22585,  22586, 
May  2, 1994)  ("Silicon  Carbide"),  and 
the  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Sebacic  Acid  bom  the 
People's  Republic  of  Chin^  (59  FR 
28053.  May  31. 1994  ("Sebacic  Acid"), 
"ownership  of  a  company  bj?  all  the 
people  does  not  require  tiie  application 
of  a  single  rate."  Accordingly,  these 
three  respondients  are  eligible  for 
consideration  for  separate  rates. 
To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled . 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  imder  a 
test  arising  out  of  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China  (56  FR  20588.  May  6. 
1991)  ("Sparklers")  and  amplified  in 
Sihcon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  only  where  respondents 
'  can  demonstrate  ihe  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities. 

1.  Absence  of  De  Jure  Control 

The  respondents  in  this  investigation 
have  submitted  a  number  of  docimients 
to  demonstrate  absence  of  de  jure 
control,  including  three  enactments 
indicating  that  the  responsibility  for 
managing  enterprises  "owned  by  all  of 
the  people"  is  with  the  enterprises 
themselves  and  not  with  the 
government.  These  are  the  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,"  adopted  on  April  13, 1988 
("1988  Law");  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,"  approved  on  August  23, 
1992  ("1992  Regulations");  and  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21, 1992  ("Export  Provisions"). 

The  1988  Law  and  1992  Regulations 
shifted  control  from  the  government  to 
the  enterprises  themselves.  The  1988 
Law  provides  that  enterprises  owned 
"by  the  whole  people"  shall  make  their 
own  management  decisions,  be 
responsible  for  their  own  profits  and 
losses,  choose  their  own  suppliers,  and 
purchase  their  own  goods  and  materials. 
The  1988  Law  also  has  other  provisions 
which  support  a  finding  that  enterprises 
have  management  independence  from 
the  government.  The  1992  Regulations 
provide  that  these  same  enterprises  can. 
for  example,  set  their  own  prices 


(Article  IX);  make  their  own  production 
decisions  (Article  XI);  use  their  own 
retained  foreign  exchange  (Article  XII); 
allocate  profits  (Article  II);  sell  their 
own  products  without  government 
interference  (Article  X);  make  their  own 
investment  decisions  (Article  XIII); 
dispose  of  their  own  assets  (Article  XV); 
and  hire  and  fire  their  employees 
without  government  approval  (Article 
XVII). 

The  Export  Provisions  list  those 
products  subject  to  direct  government 
control.  Coumarin  is  not  included  in  the 
Export  Provisions  list  and  does  not, 
therefore,  appear  to  be  subject  to  the 
export  constraints  of  these  provisions. 

The  existence  of  these  enactments 
indicates  that  Jiangsu  Native,  Tianjin 
Chemicals,  and  Tianjin  Native  are  not 
de  jure  subject  to  governmental  control. 
However,  there  is  some  evidence  that 
the  provisions  of  the  above-cited  laws 
and  regulations  have  not  been 
implemented  uniformly  among  different 
sectors  and/or  jurisdictions  in  the  PRC 
(see  "PRC  Government  Findings  on 
Enterprise  Autonomy,"  in  Foreign 
Broadcast  Information  Service-China- 
93-133  (July  14, 1993)).  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  to 
determining  whether  respondents  are, 
in  fact,  subject  to  governmental  control. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Sebacic 
Acid). 

Jiangsu  Native,  Tianjin  Cliemicals, 
and  Tianjin  Native  have  each  asserted 
that  (1)  it  establishes  its  own  export 
prices;  (2)  it  negotiates  contracts 
without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  its  management  operates  with  a  high 
degree  of  autonomy  and  there  is  no 
information  on  the  record  that  suggests 
central  goveriunent  control  over 
selection  of  management;  and  (4)  it 
retains  the  proceeds  of  its  export  sales, 
and  has  the  authority  to  sell  its  assets 
and  to  obtain  loans.  In  addition. 


questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  suggest  aily  coordination 
among  exporters  (i.e.,  the  prices  for 
comparable  products  differ  among 
companies).  This  information  supports  a 
preliminary  finding  that  there  is  a  de 
facto  absence  of  governmental  control  of 
export  functions. 

Consequently,  Jiangsu  Native.  Tianjin 
Chemicals,  and  Tianjin  Native  have 
preliminarily  met  the  criteria  for  the 
application  of  separate  rates.  We  will 
examine  this  issue  in  detail  at 
verification  and  determine  whether  the 
questionnaire  responses  are  supported 
by  verifiable  documentation. 

There  are  two  additional  issues 
relating  to  governmental  control  that  we 
will  consider  further  for  purposes  of  our 
final  determination.  First,  Jiangsu 
Native,  Tianjin  Chemicals,  and  Tianjin 
Native  have  indicated  that  the 
appointments  of  their  general  managers 
are  subject  to  approval  by  the  local 
Foreign  Trade  and  Economic 
Cooperation  Bureaus  (local  Bureaus). 
Second,  each  of  the  responding 
exporters  has  reported  that  they  are 
"administratively  subject  to"  the  local 
Bureaus.  While  the  significance  of  the 
involvement  of  the  local  Bureaus  is 
unclear,  the  respondents  have  reported 
that  the  local  bureaus  do  not  control  the 
key  functions  of  the  enterprises. 
However,  we  will  examine  at 
verification  the  precise  nature  of  the 
authority  that  the  local  Bureaus  exercise 
over  the  enterprises. 

Nonmarket  Economy  Country  Status 

The  PRC  has  been  treated  as  a 
nonmarket  economy  country  (NME)  in 
all  past  antidumping  investigations  (see, 
e.g.,  Sebacic  Acid  and  Silicon  Carbide). 
No  information  has  been  provided  in 
this  proceeding  that  would  lead  us  to 
overturn  our  former  determinations. 
Therefore,  in  accordance  with  section 
771(18)(c)  of  the  Act,  we  have  treated 
the  PRC  as  an  NME  for  purposes  of  this 
investigation. 

Where  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  FMV  on  the 
NME  producers'  factors  of  production, 
valued  in  a  comparable  market  economy 
that  is  a  significant  producer  of  the 
merchandise.  Section  773(c)(2)  of  the 
Act  alternatively  provides  that  where 
available  information  is  inadequate  for 
using  the  factors  of  production 
methodology,  FMV  may  be  based  on  the 
export  prices  for  comparable 
merchandise  from  market  economy  ' 
coimtries  at  a  comparable  level  of 
economic  development. 

For  purposes  of  the  preliminary 
determination,  we  have  relied  on  the 
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methodology 
773(c)(1)  of" 
The  sources  o 
are  discussed 
below. 
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Drovided  by  section 
th|e  Act  to  determine  FMV. 
individual  factor  prices 
under  the  FMV  section, 


Surrogate  Cot  ntry 

Section  773  c)(4)  of  the  Act  requires 
the  Departmei  it  to  value  the  NME 
producers'  fagtors  of  production,  to  the 
extent  possib]  b,  in  one  or  more  market 
economy  coui  itries  that  (1)  are  at  a  level 
of  economic  c  evelopment  comparable  to 
that  of  the  NN  E  country,  and  (2)  are 
significant  pmducers  of  comparable 
merchandise.  The  E)epartment  has 
determined  th  it  India  is  the  countrj' 
most  compara  ile  to  the  PRC  in  terms  of 
overall  econoi  nic  development  (see 
Memorandum  from  David  Mueller, 
Director  Offia  i  of  Policy,  to  Gary 
Taverman,  Dii  ector  of  Division  I  of 
Office  of  Antidumping  Investigations, 
dated  March  10, 1994).  In  addition, 
there  is  evidei  ice  on  the  record  that 
coumarin  is  pi  oduced  in  India. 

Fair  Value  Co,  nparisons 

To  determin  e  whether  sales  of 
coumarin  froni  the  PRC  to  the  United 
States  by  Jiangsu  Native,  Tianjin 
Chemicals,  and  Tianjin  Native  were 
made  at  less  tnan  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  inarket  value  (FMV),  as 
specified  in  tl^  "United  States  Price" 
and  "Foreign  ^larket  Value"  sections  of 
this  notice. 


United  States 


Price 


We  based  U  >P  on  purchase  price,  in 
accordance  wi  th  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  direclly  by  the  Chinese 
exporters  to  unrelated  parties  in  the 
United  States  prior  to  importation  into 
the  United  Sta  tes. 

For  those  ex  lorters  that  responded  to 
the  Departmer  t's  questionnaire  and 
were  found  tope  eligible  for  a  separate 
rate,  we  calculated  purchase  price  based 
on  packed,  FO  3  foreign-port  prices  to 
unrelated  purt  hasers  in  the  United 
States.  As  nec<  ssary,  we  made 
deductions  for  foreign  inland  freight, 
containerizatii  n.  loading,  port  handling 
expenses,  fore  gn  inland  and  marine 
insurance,  vali  led  in  a  surrogate 
country.  We  w  ere  unable  to  obtain 
surrogate  valu(  s  information  for  ocean 
freight,  so  we  i  alued  ocean  freight  on 
international  s  lipping  rates  between  the 
PRC  and  U.S.  ]  lorts,  as  quoted  by  a 
mcirket-econor  ly  shipping  company. 
(For  a  complet  i  analysis  of  USP 
deductions,  se  t  the  Calculation 
Memorandum  'or  this  investigation). 


Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  FMV  based  on 
factors  of  production  reported  by  the 
factories  in  the  PRC  which  produced  the 
subject  merchandise  for  the  three 
exporters.  The  factors  used  to  produce 
coumarin  include  materials,  labor,  and 
energy.  To  calculate  FMV,  the  reported 
quantities  were  multiplied  by  the 
appropriate  surrogate  values  from  India 
and  Indonesia  for  the  different  inputs. 
We  made  adjustments  to  materials  costs 
for  the  recovery  of  by-products,  where 
applicable.  In  determining  which 
surrogate  value  to  use  for  valuing  each 
factor  of  production,  we  selected,  where 
possible,  from  publicly  available, 
published  information  (public 
information).  For  a  complete  analysis  of 
surrogate  values,  see  the  Calculation 
Memorandum  for  this  investigation. 

We  used  surrogate  transportation  rates 
to  value  inland  freight  between  the 
source  of  the  production  factor  and  the 
coumarin  factories,  and  between 
factories  and  exporters/ports.  In  those 
cases  where  a  respondent  failed  to 
provide  any  information  on 
transportation  distances,  we  applied,  as 
best  information  available,  the  farthest 
distance  reported  for  the  input  in  the 
public  version  of  questionnaire 
responses. 

To  value  certain  raw  materials,  we 
used  public  information  from  Chemical 
Business  of  India  for  July-October  1993, 
and  India  Chemical  Weekly  for  July- 
November  1993.  For  raw  materials  not 
listed  in  Chemical  Business  of  India,  or 
India  Chemical  Weekly,  we  used  the 
Monthly  Trade  Statistics  of  Foreign 
Trade  of  India,  Volimie  11 — Imports 
(Indian  Import  Statistics)  for  April 
1992^^arch  1993.  We  adjusted  the 
factor  values  to  the  POI  using  wholesale 
price  indices  published  in  International 
Financial  Statistics  [IFS)  by  the 
International  Monetary  Fund.  For 
materials  sourced  from  market-economy 
countries  and  purchased  in  convertible 
currencies,  we  applied  the  actual 
purchase  price  paid  during  the  POI,  or 
the  time  period  closest  to  the  POI.  No 
product-specific  public  information 
pertaining  to  India  or  any  other 
potential  surrogate  country  was 
available  for  certain  raw  materials.  With 
respect  to  these  raw  materials,  we  have 
used,  privately  researched  Indian  price 
quotes,  Indian  import  statistics  for 
categories  that  include  the  specific  raw 
materials ti.e.,  "basket"  categories),  or 
Indonesian  import  statistics.  (For  a 
complete  analysis  of  raw  material 
valuations,  see  the  Calculation 
Memorandum  for  this  investigation). 


To  value  electricity,  we  used  public 
information  from  the  Electric  Utilities 
Data  Book  for  the  Asian  and  Pacific 
Region  (January  1993)  published  by  the 
Asian  Development  Baiik.  We  selected 
this  source  because  it  provides  an 
electricity  rate  for  industrial  use  during 
the  POI  from  India,  our  preferred 
surrogate  country.  To  value  water,  we 
have  used  public  information  for  India 
from  the  Water  Utilities  Data  Book  for 
the  Asian  and  Pacific  Region  (November 
1993)  which  is  also  published  by  the 
Asian  Development  Bank.  To  value  coal, 
we  used  Indian  Import  Statistics.  We 
adjusted  the  factor  values  to  the  POI 
using  wholesale  price  indices  published 
in  the  IFS. 

To  value  hourly  labor  rates  in  India, 
we  used  the  International  Labor  Office's 
1993  Yearbook  of  Labor  Statistics  and 
Country  Reports:  Human  Rights 
Practices  for  1990. 

To  value  factory  overhead,  we  . 
calculated  percentages  based  on 
relevant  data  from  The  Reserve  Bank  of 
India  Bulletin  (RBI),  December  1993.  We 
based  our  overhead  percentage 
calculations  on  the  RBI  summary 
income  statement  data  applicable  to  the 
chemical  manufacturing  industry,  and 
adjusted  to  reflect  an  energy-exclusive 
overhead  percentage.  For  selling, 
general  and  administrative  (SG&A) 
expenses,  we  calculated  percentages 
based  on  the  RBI  summary  income 
statement  data.  We  used  the  calculated 
SG&A  percentages  because  they  were 
greater  than  the  ten  percent  statutory' 
minimum.  For  profit  we  used  the 
statutory  minimum  of  eight  percent  of 
materials,  labor,  factory  overhead,  and 
SG&A  expenses,  because  the  RBI 
percentage  was  less  than  eight  percent. 
VVe  added  packing  based  on  Indian 
values  obtained  from  Indian  Import 
Statistics. 

Best  Information  Available  (BIA) 

Because  information  has  not  been 
presented  to  the  Department  to  prove 
otherwise,  any  PRC  company  that  did 
not  respond  fully  to  the  Department's 
questionnaires  or  otherwise  did  not 
participate  in  this  investigation,  are 
assumed  to  be  under  government 
control,  and,  therefore,  are  not  entitled 
to  separate  dumping  margins.  In  the 
absence  of  responses  from  those 
companies  that  did  not  fully  respond  to 
the  Department's  questionnaire,  and 
other  PRC  exporters  during  the  POI,  we 
are  basing  the  All  Other  rate  on  BIA, 
pursuant  to  section  776(c)  of  the  Act 
(see  Silicon  Carbide).  In  determining 
what  to  use  as  BIA,  the  Department 
follows  a  two-tiered  methodology, 
whereby  the  Department  normally 
assigns  lower  margins  to  those 


; 
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respondents  that  cooperated  in  an 
investigation  and  more  adverse  margins 
for  those  respondents  which  did  not 
cooperate  in  an  investigation.  When  a 
■company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation  (see  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Belgium  (58  FR 
37083,  July  9. 1993).  In  this 
investigation,  since  some  PRC  exporters 
failed  to  respond  to  our  questionnaire, 
we  are  assigning  to  them  the  highest 
margin  based  on  information  submitted 
in  the  petition  (see  Initiation  of 
Antidumping  Duty  Investigation: 
Coumarin  from  the  People's  Republic  of 
China,  59  FR  3841,  January  27, 1994). 
This  rate  applies  to  all  exporters  other 
than  those  responding  exporters  that  are 
receiving  separate  rates. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circimistances"  exist  with  respect  to 
imports  of  coumarin  from  the  PRC. 
Section  733(e)(1)  of  the  Act  provides 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circimistances 
exist  if: 

(A)(i)  there  is  a  history  of  dimiping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  investigation  at 
less  than  its  fair  value,  and 

(B)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 


Regarding  criterion  (A)  above,  we 
normally  consider  margins  of  25  percent 
or  more  (in  purchase  price  situations)  as 
sufficient  to  impute  knowledge  of 
dimiping  (see  Silicon  Carbide).  Since 
the  preliminary  estimated  dumping 
margins  for  exporters  of  coumarin  in  the 
PRC  are  in  excess  of  25  percent,  we  can 
impute  knowledge  of  dumping  to  the 
importers  of  the  subject  merchandise. 

Regarding  criterion  (B)  above, 
pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  follov«ng  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports.  If  imports  during  the  period 
immediately  following  the  petition 
increase  by  15  percent  over  imports 
during  a  comparable  period 
immediately  preceding  the  filing  of  a 
petition,  we  consider  them  massive 
pursuant  to  section  353.16(f)(2)  of  the 
Department's  regulations.  Three 
respondents  have  responded  to  the 
Department's  request  for  the  quantity 
and  value  of  monthly  exports  to  the  U.S. 
To  determine  whether  there  have  been 
massive  imports  of  coumarin  from  the 
PRC,  we  compared  each  respondent's 
volume  of  shipments  for  the  period 
following  the  petition  (January  through 
Jime  1994)  to  the  period  immediately 
preceding  the  petition  (July  through 
December  1993).  Based  on  an  analysis  of 
these  export  data,  we  find  that  imports 
from  Tianjin  Chemical  and  Tianjin 
Native  have  been  massive,  while 
imports  from  Jiangsu  Native  have  not 
been  massive. 

With  respect  to  share  of  domestic 
consumption,  the  information  available 
to  us  at  this  time  does  not  allow  us  to 
evaluate  whether  the  increase  in 
absolute  volume  of  coumarin  shipments 
can  be  accounted  for  by  a  change  in 
domestic  consumption. 

For  Tianjin  Chemical  and  Tianjin 
Native,  because  the  preliminary 
dumping  margins  are  sufficient  to 
impute  knowledge  of  dumping,  and 


because  we  have  found  that  imports  of 
coumarin  have  been  massive,  we 
preliminarily  determine  that  critical 
circumstances  do  exist  for  these  two 
exporters. 

With  respect  to  Jiangsu  Native, 
because  we  have  found  that  imports  of 
coumarin  have  not  been  massive,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  for  this 
exporter. 

As  regards  the  firms  covered  by  the 
"All  Others"  rate,  we  have  used  BIA  as 
the  basis  for  determining  whether 
critical  circumstances  exist  for  non- 
respondent  exporters.  The  BLA  margin 
exceeds  the  25  percent  threshold  for 
imputing  a  knowledge  of  dumping  to 
the  importers  of  the  merchandise.  In 
addition,  we  have  adversely  assumed,  as 
BIA,  a  massive  increase  in  imports  from 
these  non-respondent  exporters.  We, 
therefore,  determine  that  critical 
circumstances  also  exist  for  these 
exporters. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  coumarin  frtim  the  PRC,  that 
are  entered,  or  withdrawn  frtim 
warehouse,  for  consumption  on  or  after 
the  date  90  days  before  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  except  for  imports  from 
Jiangsu  Native,  in  which  case  the 
effective  date  of  suspension  of 
liquidation  is  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  FMV 
exceeds  the  USP  as  shown  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manutectufer/Producef/Exporter 


Weighted- 
average 

margin  per- 
centage 


Crrttcal  cir- 
cumstarK«s 


Tianjin  Chemicals  l/E  Corp  

Jiangsu  Native  Produce  l/E  Corp 
Tianjin  Native  Produce  l/E  Corp  . 
AH  Others - 


143.40 
97.61 
35.21 

444.37 


Affirmative. 
Negative. 
AffirrrjatJve. 
Affirmative. 


rrC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 


determination.  If  our  final 
determination  is  affinnative,  the  FTC 
will  determine  before  the  later  of  120 


days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination'whether  these  imports 
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are  materially  in  luring,  or  threaten 
material  injury  t ),  the  U.S.  industry. 

Public  Commen, 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  otl  er  written  comments  in 
at  least  six  copie  s  must  be  submitted  to 
the  Assistant  Set  retary  for  Import 
Administration  i  lo  later  than  September 
13.  1994,  and  reluttal  briefs,  no  later 
than  September  !0,  1994.  In  accordance 
with  19  CFR  353  38{b),  we  will  hold  a 
public  hearing,  i  requested,  to  afford 
interested  partieji  an  opportunity  to 
comment  on  argi  iments  raised  in  case  or 
rebuttal  briefs.  T  mtatively,  the  hearing 
will  be  held  at  1: 30  p.m.  on  September 
22,  1994,  at  the  I  .S.  Department  of 
Commerce,  Rood  i  3708,  14lh  Street  and 
Constitution  Avenue,  NW.,  Washington. 
ex:  20230.  Partie ;  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  he  urs  before  the 
scheduled  time. 

Interested  part  es  who  wish  to  request 
a  hearing,  or  to  p  ulicipate  if  one  is 
requested,  must  <  ubmit  a  written 
request  to  the  As  iistant  Secretary  for 
Import  Administ  ation,  U.S.  Department 
of  Commerce,  Roam  B-099,  within  ten 
days  of  the  pubhi  :ation  of  this  notice. 
Requests  should  :ontain:  (1)  The  party's 
name,  address,  ai  id  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  hst  of  the  issue!  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  wil  be  limited  to  issues 
raised  in  the  briels.  If  this  investigation 
proceeds  normalli/.  we  will  make  our 
final  determination  by  the  135th  day 
after  the  date  of  p  ublication  of  the 
affirmative  preliminary  determination 
in  the  Federal  Register. 

This  determina  ion  is  published 
pursuant  to  sectic  n  733(f)  of  the  Act  and 
19CFR353.15(a)l4). 

Dated:  July  28,  19  M. 
Barbara  R.  Stafford 

Acting  Assistant  Set  retary  for  Import 
Administration 

IFR  Doc.  94-19066    iled  8-3-94;  8:45  am] 
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[A-351-825] 

Preliminary  DeteAnlnatton  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Bar  From  Brazil  | 

agency:  Import  AHministration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  Atieust  4.  1994. 


FOR  FURTHER  INFOfjMATION 
Irene  Darzenta  or 
of  Antidumping 
Administration. 
Administration 


CONTACT: 
Cate  Johnson.  Office 
Ii  vostigations.  Import 
International  Trade 
Department  of 


US. 


Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230: 
telephone  (202)  482-6320  or  (202)  482- 
4929. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  stainless  steel  bar  (SSB)  from  Brazil 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (19  U.S.C. 
1673b).  The  estimated  margins  are 
shouTi  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Scope  of  Investigation 

The  merchandise  covered  by  the 
scope  of  this  investigation  is  SSB.  For 
purposes  of  this  investigation,  the  term 
"stainless  steel  bar"  means  articles  of 
stainless  steel  in  straight  lengths  that 
have  been  either  hot-rolled,  forged, 
turned,  cold-drawn,  cold-rolled  or 
otherwise  cold-finished,  or  ground, 
having  a  uniform  sohd  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons  or  other  convex 
polygons.  SSB  includes  cold-finished 
SSBs  that  are  turned  or  ground  in 
straight  lengths,  whether  produced  from 
hot-rolled  bar  or  from  straightened  and 
cut  rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  fiat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
tlie  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
1 50  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold- formed 
products  in  coils,  of  any  imiform  solid 
cross  sections  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  fiat-rolled  products),  and  angles, 
shapes  and  sections. 

The  SSB  subject  to  this  investigation 
is  currently  classifiable  under 
subheading  7222.10.0005,  7222.10.0050, 
7222.20.0005,  7222.20.0045, 
7222.20.0075  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1.  1993,  through  December  31, 
1993. 

Case  History 

Since  the  notice  of  initiation  on 
January  19,  1994  (59  FR  3844,  January 
27,  1994),  the  following  events  have 
occurred. 

On  February  11,  1994,  the  U.S. 
Embassy  in  Brazil  provided  the 
Department  with  volume  and  value 
statistics  for  Brazilian  SSB  producing 
firms.  On  February  14,  1994,  Institute 
Brasileiro  de  Siderugica.  the  association 
for  the  iron  and  steel  industry  in  Brazil, 
submitted  volume  and  value  data  on 
behalf  of  its  members. 

Also  on  February  14,  1994,  the 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (USITC  Publication  2734. 
Febmary  1994). 

On  February  23,  1994.  the  Department 
sent  its  antidumping  questionnaire  to 
Acos  Villares.  S.A.  (Villares).  This 
company  accounted  for  at  least  60 
percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  diuing 
the  POI,  in  accordance  with  19  CFR 
353.42(b).  On  March  1,  1994,  the 
Department  received  a  letter  from 
Villares  stating  that  it  would  not 
participate  in  this  investigation.  No 
questionnaire  responses  were 
submitted. 

On  March  25,  1994.  we  received 
comments  on  the  issue  of  class  or  kind 
of  merchandise  from  interested  parties, 
per  the  Department's  invitation  for  such 
comments  in  its  notice  of  initiation.  On 
April  13. 1994.  we  determined  that  SSB 
constitutes  one  class  or  kind  of 
merchandise.  [See  May  11,  1994, 
Decision  Memorandum  to  Barbara 
Stafford  from  The  Team  Re:  Class  or 
Kind  of  Merchandise.) 

On  April  26, 1994,  the  Department 
received  a  request  from  petitioners  to 
postpone  the  preliminary  determination 
until  July  28,  1994.  On  May  16.  1994. 
we  published  in  the  Federal  Register 
(59  FR  25447),  a  notice  announcing  the 
postponement  of  the  preliminary 
determination  until  not  later  than  July 
28,  1994,  pursuant  to  petitioners' 
request,  in  accordance  with  19  CFR 
353.15(c)  and  (d). 

Best  Information  Available 

Because  Villares  failed  to  respond  to 
the  Department's  questionnaire,  we 
based  our  determination  on  BIA 
pursuant  to  section  776(c)  of  the  Act. 

As  BLA,  we  are  assigning  19.43 
percent,  the  highest  margin  among  the 
margins  alleged  in  the  petition,  in 
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accordance  with  the  two-tiered  BIA 
methodology  under  which  the 
Department  imposes  the  most  adverse 
rate  upon  a  respondent  who  refuses  to 
cooperate  or  otherwise  significantly 
impedes  the  proceeding,  and  as  outlined 
in  the  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
31692,  31704,  July  11, 1991).  The 
Department's  methodology  for  assigning 
BIA  has  been  upheld  by  the  U.S.  Court 
of  Appeals  of  the  Federal  Circuit  [see 
Allied  Signal  Aerospace  Co.  v.  United 
States,  Slip  Op.  94-1112  (June  30, 
1994);  and  Allied  Signal  Aerospace  Co. 
V.  United  States.  996  F.2d  1185  (Fed. 
Cir.  1993);  see  also  Krupp  Stahl.  AG  et 
al.  V.  United  States,  822  F.  Supp.  789 
(CIT  1993)). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
(19  U.S.C.  1673b(d)(l))  of  the  Act,  we 
are  directing  the  U.S.  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
SSB  from  Brazil,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  margin  amount  by  which  the 
foreign  market  value  of  the  subject 
merchandise  exceeds  the  United  States 
price  as  shown  below.  The  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/Producer/Exporter 

Weighted 

Average 

Margin 

Percent 

Acos  Villares,  S.A 

All  OtheiS „ 

19.43 
19.43 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  FTC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry,  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments 
must  be  submitted,  in  at  least  ten 
copies,  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 


November  8, 1994,  and  rebuttal  briefs 
no  later  than  November  15, 1994.  In 
addition,  a  public  version  and  five 
copies  should  be  submitted  by  the 
appropriate  date  if  the  submission 
contains  business  proprietary 
information.  In  accordance  with  19  CFR 
353.38(b),  we  will  hold  a  public  hearing, 
if  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held,  if  requested,  at  3:00  p.m.  on 
November  17,  1994,  at  the  U.S. 
Department  of  Commerce.  Room  1414, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington  DC,  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hoiu^ 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099  within  ten 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  issues  to  be  discussed. 
In  accordance  with  19  CFR  353.38(b), 
oral  presentation  will  be  limited  to 
arguments  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(0)  and  19  CFR 
353.15(a)(4). 

Dated:  July  28,  1994. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-19067  Filed  8-3-94;  8:45  am) 

BILUNG  COOE  KyO-OS-P 

[A-633-8101 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Bar  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Irene  Darzenta,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-4929  or  482-6320. 
respectively. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  stainless  steel  bar  (SSB)  from  India 


is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930  (the  Act),  as  amended.  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  stainless  steel  bar  (SSB). 
For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  means  articles 
of  stainless  steel  in  straight  lengths  that 
have  been  either  hot-rolled,  forged, 
turned,  cold-drawn,  cold-rolled  or 
otherwise  cold-finished,  or  ground, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons  or  other  convex 
polygons.  SSB  includes  cold-finished 
SSBs  that  are  turned  or  ground  in 
straight  lengths,  whether  produced  from 
hot-rolled  bar  or  from  straightened  and 
cut  rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  fiat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
1 50  nun  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tne  SSB  subject  to  this  investigation 
is  currently  classifiable  under 
subheading  7222.10.0005,  7222.10.0050. 
7222.20.0005,  7222.20.0045. 
7222.20.0075  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1, 1993,  to  December  31. 1993. 

Case  History 

Since  the  notice  of  initiation  on 
January  19, 1994  (59  FR  3844,  January 
27,  1994),  the  following  events  have 
occurred. 

On  February  14.  1994,  the 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
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determination  (U  >ITC  Publication  2734, 
February  1994). 

On  Feijruary  21 .  1994  we  named 
Grand  Foundry.  I  imited  (Grand 
Foundry)  and  MiJcand,  Limited 
(Mukand)  as  resp  )ndents  in  this 
investigation,  anc  on  February  28,  1994. 
we  issued  antidui  nping  questionnaires 
to  these  compaiii(  s.  These  companies 
accounted  for  at  1  ost  60  percent  of  the 
exports  of  the  suh  ect  merchandise  to 
the  United  States  iuring  the  POI. 

On  Februar>'  26  1994,  Isibars,  Limited 
(Isibars),  an  Indiai  i  producer/exporter  of 
subject  merchand  se  which  was  not 
selected  as  a  maniator>'  respondent, 
requested  that  it  b  b  allowed  to 
participate  in  the  nvestigation  as  a 
voluntary  responc  ent.  On  March  9. 
1994,  we  sent  Isibu'S  a  brief 
questionnaire  reqi  testing  sales  volume 
and  value  data  am  1  noted  that  based 
upon  Isibars  respc  nse  we  would 
determine  if  it  wa  i  appropriate  to  issue 
a  complete  questi(  mnaire  to  the 
company.  On  Mar:h  14. 1994,  Isibars 
submitted  its  resp  )nse  to  this 
questionnaire.  Subsequently,  on  March 
15,  the  Departmer  t  issued  Isibars  a 
questionnaire,  noting  its  policy  with 
respect  to  volunta  y  respondents.  On 
March  28,  1994.  Isibars  requested  via 
facsimile  a  30-day  extension  in  order  to 
respond  to  the  De  lartmenfs 
questionnaire.  On  March  28,  1994,  we 
granted  Isibars  a  partial  extension 
contingent  upon  nsceipt  of  an  officially 
filed  extension  ret  uest.  However, 
because  Isibars  ne  ^er  submitted  such  an 
extension  request  )r  a  response  to  any 
section  of  our  que;  tionnaire,  we  never 
deemed  it  to  be  a  r  landatory 
respondent. 

On  March  4, 19?  4.  Akai  Impex  Ltd. 
(Akai),  another  Inc  ian  producer/ 
exporter  of  subject  merchandise, 
requested  that  it  b(  allowed  to 
participate  in  the  i  ivestigation. 
Subsequently,  on  !  larch  7.  1994,  we 
sent  Akai  a  brief  qi  lestionnaire 
requesting  sales  vc  lume  and  value  data 
and  noted  that  bas  id  upon  Akai's 
response  we  woul<  determine  if  it  was 
appropriate  to  issu  3  it  a  questionnaire. 
Akai's  response  to  this  questionnaire 
was  received  on  M  wch  14.  1994.  Our 
examination  of  thi  ;  response  revealed 
that  Akai  had  not  nade -sales  of  the 
subject  merchandi  e  to  the  United 
States  during  the  P  DI,  and  on  this  basis, 
we  denied  its  requ  ;st  for  voluntary 
respondent  status  (m  March  17. 1994. 

On  March  23,  19  34.  we  received  a 
response  to  Sectioi  A  of  the 
Department's  ques  ionnaire  from  Grand 
Foundry.  In  that  re  >ponse,  respondent 
reported  that  it  ma  ie  no  sales  of  export- 
quality  merchandi!  e  in  the  home  market 
during  the  POI.  On  April  4,  1994,  we 


received  petitioners'  comments  on 
Grand  Foundry's  Section  A  response. 
On  April  5,  1994,  the  Department 
determined  that  Grand  Foundry's  third 
country  sales  to  Germany  were  the 
appropriate  basis  for  foreign  market 
value  (FMV),  pursuant  to  19  C.F.R. 
353.49. 

On  March  25.  1994.  we  received 
comments  on  the  issue  of  class  or  kind 
of  merchandise  from  interested  parties, 
per  the  Department's  invitation  for  such 
comments  in  its  notice  of  initiation.  On 
April  13.  1994,  we  received  rebuttal 
comments  on  this  issue.  On  May  11, 
1994.  we  determined  that  SSB 
constitutes  one  class  or  kind  of 
merchandise.  (See  May  11,  1994, 
Decision  Memorandum  to  Barbara 
Stafford  from  The  Team  Re:  Class  or 
Kind  of  Merchandise.) 

On  April  22. 1994.  we  received  a 
response  to  Sections  B  and  C  of  the 
Department's  questionnaire  from  Grand 
Foundry.  On  May  4,  1994,  we  received 
petitioners'  comments  regarding  Grand 
Foundry's  responses  to  Sections  B  and 
C.  On  May  10.  1994,  we  issued  a 
supplemental  questionnaire  to  Grand 
Foundry.  Grand  Foundry  submitted  its 
supplemental  response  on  June  20. 
1994.  Mukand  never  responded  to  any 
section  of  our  antidumping 
questionnaire. 

On  April  26,  1994  the  Department 
received  a  request  from  petitioners  to 
postpone  the  preliminary  determination 
until  July  28,  1994.  On  May  16.  1994. 
we  published  in  the  Federal  Register 
(59  FR  25447).  a  notice  announcing  the 
postponement  of  the  preliminary 
determination  until  not  later  than  July 
28,  1994,  pursuant  to  petitioners' 
request,  in  accordance  with  19  C.F.R. 
353.15(c)  and  (d). 

On  May  25,  1994.  petitioners  alleged 
that  Grand  f^nundry  sold  the  subject 
merchandibe  in  Germany  at  prices 
below  its  cost  of  production  (COP). 
Respondent  rebutted  the  allegation  on 
June  2,  1994.  Petitioners  supplemented 
thoir  original  allegation  on  June  7.  1994. 
On  June  15, 1994.  we  determined  that 
petitioners'  allegation  provided  a 
reasonable  basis  to  believe  or  suspect 
below  cost  sales,  pursuant  to  section 
353.5 1  (a)  of  the  Department's 
regulations.  Accordingly,  we  initiated  a 
sales  below  cost  investigation  for  Grand 
Foundry  on  June  15.  1994.  and 
subsequently  issued  Section  D  of  the 
Department's  questionnaire  on  June  16. 
On  July  8,  1994,  Grand  Foundry 
requested  an  extension  of  time  until 
August  1,  1994,  to  respond  to  Section  D 
of  the  questionnaire.  The  Department 
granted  such  an  extension  on  July  12, 
1994. 


Also  on  July  12,  Grand  Foundry 
requested  that  the  Department  postpone 
the  final  determination  until  135  days 
after  the  date  of  publication  of  the 
Department's  preliminary 
determination,  if  that  determination  is 
affirmative. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act.  we  have  determined  that  the 
use  of  best  information  available  (BIA) 
is  appropriate  for  Mukand.  Mukand  did 
not  respond  to  the  Department's 
questiormaire  issued  on  February  28, 
1994.  Because  Mukand  failed  to  answer 
the  Department's  questiormaire,  wo  find 
it  has  not  cooperated  in  this 
investigation. 

As  BIA,  we  are  assigning  the  highest 
margin  among  the  margins  alleged  in 
the  petition,  in  accordance  with  the 
two-tiered  BIA  methodology  under 
which  the  Department  imposes  the  most 
adverse  rate  upon  a  respondent  who 
refuses  to  cooperate  or  otherwise 
significantly  impedes  the  proceeding, 
and  as  outlined  in  the  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  31692, 
31704.  July  11.  1991).  The  Department's 
methodology  for  assigning  BIA  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (see  Allied-Signal 
Aerospace  Co.  v.  United  States,  Slip  Op. 
94-1112  (June  30.  1994);  and  Allied 
Signal  Aerospace  Co.  v.  United  States, 
996  F.2d  1185  (Fed.  Cir.  1993);  see  also 
Krupp  Stahl.  AG  et  ul.  \. -United  States, 
822  F.  Supp.  789  (CIT  1993)). 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investi,',Ttion 
constitute  a  single  category  of  bucli  or 
similar  merchandise.  We  made  fair 
value  comparisons  on  this  basis.  In 
accordance  with  the  Department's 
standard  methodology,  we  first 
compared  identical  merchandise.  Where 
there  were  no  sales' of  identical 
merchandise  in  the  third  country  market 
to  compare  to  U.S.  sales,  we  made 
similar  merchandise  comparisons  on  the 
basis  of  the  criteria  defined  in  Appendix 
V  to  the  antidumping  que.stionnaire,  on 
file  in  Room  B-099  of  the  main  building 
of  the  Department. 

We  altered  the  order  of  the  SSB  grades 
specified  within  the  grade  criterion  of 
Appendix  V  to  account  for  certain  other 
SSB  grades  which  respondent  sold  in 
the  third  country  market  during  the  POI, 
but  which  were  not  taken  into  account 
in  Appendix  V. 
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We  also  reversed  the  order  of  the  size 
and  shape  criteria  in  Appendix  V.  In  our 
original  questionnaire  issued  on 
February  28, 1994,  the  fifth  and  sixth 
matching  criteria  were  shape  and  size, 
respectively.  However,  based  on  the 
advice  of  our  in-house  technical  expert, 
we  reversed  the  order  of  these  two 
criteria.  Subsequently,  Acciaierie 
Valbnma  (Valbruna),  a  respondent  in 
the  concurrent  antidumping 
investigation  of  SSB  from  Italy 
requested  that  the  Department 
reconsider  the  reversal  of  these  criteria 
in  Appendix  V,  Specifically,  Valbruna 
argued  that  the  distinguishing  factor  of 
SSBs  as  compared  to  all  other  stainless 
steel  products  is  that  they  can  be 
supplied  in  a  variety  of  shapes  and  that , 
the  COP  and  price  of  SSBs  are 
influenced  significantly  more  by  shape 
than  size.  In  hght  of  the  arguments 
raised  by  Valbruna,  we  reversed  the 
hierarchy  of  these  criteria  to  reflect  the 
order  in  our  original  Appendix  V. 
Although  the  issue  was  not  raised  by 
any  interested  party  in  the  instant 
investigation,  we  reversed  the  order  of 
these  criteria  to  ensure  consistent 
treatment  of  respondents  in  performing 
product  comparisons  across  all 
concurrent  SSB  investigations. 

Fair  Value  Comparisons 

As  discussed  above,  we  are  using  BIA 
with  regard  to  Mukand  and  thus  did  not 
make  fair  value  comparisons  with 
regard  to  this  company.  For  the 
remaining  company,  Grand  Foundry,  we 
made  fair  value  comparisons  as 
discussed  below. 

To  determine  whether  sales  of  SSB 
from  Grand  Foundry  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
("USP")  to  the  FMV,  as  specified  in  the 
"United  Stales  Price"  and  "Foreign 
Market  Value-"  sections  of  this  notice.  In 
accordance  with  19  C.F.R.  353.58,  we 
made  comparisons  at  the  same  level  of 
trade,  where  possible. 

United  States  Price 

We  based  USP  on  purchase  price  (PP), 
in  accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  PP  based  on  packed 
CNF  prices  to  unrelated  customers.  In 
accoitlance  with  section  772(d)(2)(A)  of 
the  Act,  we  made  deductions,  where 
appropriate,  for  foreign  brokerage 
(including  containerization,  foreign 
inland  freight  and  port  charges)  and 
ocean  freight. 


Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  SSB  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV.  we  compared  the 
volume  of  home  market  sales  of  SSB  to 
the  volume  of  third  country  sales  of  SSB 
in  accordance  with  section  773(a)(1)(B) 
of  the  Act.  Based  on  this  comparison, 
we  determined  that  Grand  Foundry  had 
a  viable  home  market  with  respect  to 
sales  of  SSB  during  the  POI.  However, 
based  on  Grand  Foundry's  claim  that  its 
home  market  sales  made  during  the  POI 
consisted  only  of  SSB  scrap  and  rejects 
and  that  its  U.S.  sales  during  the  same 
period  consisted  only  of  first  (or  export) 
quality  SSB.  we  determined  ih^t  third 
country  sales  would  be  a  more 
appropriate  basis  for  FMV.  (See  April  5, 
1994  Decision  Memorandum  To  I^chard 
W.  Moreland  From  The  Team  Re: 
Appropriate  Basis  for  FMV.) 

In  order  to  select  the  appropriate  third 
country  in  this  case,  we  examined  three 
factors  in  accordance  with  19  CF.R. 
353.49(b):  (1)  The  degree  of  similarity  in 
terms  of  physical  characteristics 
bet^^een  the  products  sold  in  the  United 
States  and  the  individual  third  coimtry 
markets;  (2)  the  volume  of  sales  in  each 
third  country  market  relative  to  that  in 
the  United  States;  and  (3)  the  similarity 
of  the  market  organization  and 
development  between  the  U.S.  market 
and  third  country  market.  Based  on 
these  factors,  we  selected  sales  to 
Germany  as  the  appropriate  basis  on 
which  to  calculate  FMV. 

In  accordance  with  19  CFR  353.46,  we 
calculated  FMV  based  on  GIF  or  CNF 
prices  charged  to  luuelated  customers  in 
Germany. 

In  light  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  (CAFC)  decision  in  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  13  F.3d  398  (Fed.  Cir. 
1994),  the  Department  no  longer  can 
deduct  home  market  movement  charges 
ft-om  FMV  pursuant  to  its  inherent 
power  to  fill  in  gaps  in  the  antidumping 
statute.  Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a)  and  the 
exporter's  sales  price  offset  provision  of 
19  CFR  353.56(b)(2),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  post-sale  home  market 
movement  charges  from  FMV  imder  the 
circumstance-of-sale  provision  of  19 
CFR  353.56(a).  This  adjustment 
included  home  market  foreign  brokerage 
(including  containerization,  foreign 
inland  freight,  loading  and  port  fees], 
ocean  frei^t,  and  marine  insurance. 

Pursuant  to  19  CFR  353.56(a)(2),  we 
made  further  circumstance-of-sale 


adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  and  bank 
charges  (including  bank  interest,  courier 
charges  and  commissions)  between  the 
U.S.  and  third  country  markets.  We 
recalculated  credit  expenses  to  reflect 
the  revised  short-term  interest  rate 
reported  by  respondent.  We  deducted 
third  country  commissions  and  added 
U.S.  indirect  selling  expenses  capped  by 
the  amount  of  third  country 
commissions.  < 

Wo  also  deducted  third  country 
packing  and  added  U.S.  packing  costs, 
in  accordance  with  section  773(a)(1)  of 
the  Act.  We  made  adjustments,  where 
appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

Cost  of  Production 

Based  on  petitioner's  allegation,  and 
in  accordance  with  section  773(b)  of  the 
Act,  the  Department  initiated  an 
investigation  to  determine  whether 
Grand  Foundry  made  third  coimtry 
sales  of  subject  merchandise  at  prices 
below  its  COP,  and  over  an  extended 
period  of  time.  Although  Grand 
Foundry's  COP  questionnaire  response 
will  be  received  too  late  for 
consideration  for  the  preliminary 
determination,  it  will  be  verified  and 
considered  for  the  final  determination. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  See  19  CFR  353.60(a). 

Ven/icatJO/i 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SSB  fit>m  India,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  estimated  preliminary  dumping 
margins  are  as  follows: 
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Manufacturer  Producer/Exporter 


Grand  Fcxjndrv 

Mukand  

All  Others  ... 


ITC  Notificat  on 

In  accordance 
the  Act,  we 
determination 
detenninatio 
will  determiri  e 
subject  mercllandise 
injuring,  or 
the  U.S.  indu  itry 
days  after  the 
determinatior 
determinatioi 
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Percent 


2.67 
21.02 
11.85 


with  section  733(f)  of 
notified  the  ITC  of  our 
If  our  final 

is  affirmative,  the  ITC 
whether  imports  of  the 
are  materially 
material  injury  to, 
,  before  the  later  of  120 
date  of  the  preliminary 
or  45  days  after  our  final 


hive 


tl:  reaten 


(ther' 
I  coj  ies 


1.38  b) 


In  accordance 
case  briefs  or 
at  least  ten 
the  Assistant 
Administratioi 
8.  1994,  and  r^uttal 
November  15, 
19  CFR  353. 
hearing,  if  reqi  ested 
parties  an  opportunity 
arguments  rai 
briefs.  Tentati 
held  on  Noven|ber 
at  the  U.S.  D 
Room  3708, 
Constitution  Avenue 
DC  20230. 
telephone  the 
the  hearing  48 
scheduled  time 

Interested  ^ 
a  hearing  must 
to  the  Assistant 
Administration, 
Commerce,  Room 
days  of  the 
the  Federal 
contain:  (1)  the 
and  telephone 


.  Fart  es 


part 


!  pub 
I  Rej  ist 


with  19  CFR  353.38. 
written  comments  in 
must  be  submitted  to 
S  ecretary  for  Import 
no  later  than  November 
briefs  no  later  than 
1994.  In  accordance  with 
,  we  will  hold  a  public 
",  to  give  interested 
to  comment  on 
in  case  or  rebuttal 
,  the  hearing  will  be 
17,  1994  at  9.30  a.m. 
ment  of  Commerce, 
Street  and 

N\V.,  Washington, 
should  confirm  by 
t  me,  date,  and  place  of 
rours  before  the 


ies  who  wish  to  request 
submit  a  written  request 
Secretary  for  Import 
U.S.  Department  of 
B-099,  within  ten 
ication  of  this  notice  in 

:er.  Request  should 
party's  name,  address. 
1  lumber:  (2)  the  number 


of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b),  oral  presentation 
will  be  limited  to  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19' 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  July  28. 1994. 
Barbara  R.  StafTord, 

Acting  Assistant  Secretary  for  Import 

Administration. 
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Postponemen '  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  July  1 1. 1994,  Grand  Foundry, 
a  significant  p  roducer  of  the  subject 
merchandise,  requested  that,  in  the 
event  of  an  afl  irmative  preliminary 
determinatior  in  this  investigation,  the 
Department  p  )stpone  its  final 
determination  until  135  days  after  the 
date  of  publiciition  of  an  affirmative 
preliminary  d  stermination.  Pursuant  to 
19  CFR  353.2(  (b),  because  our 
preliminary  determination  is 
affirmative,  and  no  compelling  reasons 
for  denial  exist,  we  are  postponing  the 
final  determination  until  the  135th  day 
after  the  date  ( f  publication  of  this 
notice  in  the  F  ederal  Register. 

Public  Comment 


[A-475-813] 

Preliminary  Oetermination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Bar  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  ICate 
Johnson  or  Irene  Darzenta,  Office  of 
Antidumping  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4929  or  482-6320, 
respectively. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  stainless  steel  bar  (SSB)  from  Italy 
is  being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  SSB.  For  purposes  of 
this  investigation,  the  term  "stainless 
steel  bar"  means  articles  of  stainless 
steel  in  straight  lengths  that  have  been 
either  hot-rolled,  forged,  turned,  cold- 
drawn,  cold-rolled  or  otherwise  cold- 
finished,  or  ground,  having  a  uniform 
solid  cross  section  along  their  whole 
length  in  the  shape  of  circles,  segments 
of  circles,  ovals,  rectangles  (including 
squares),  triangles,  hexagons,  octagons 
or  other  convex  polygons.  SSB  includes 
cold-finished  SSBs  that  are  turned  or 
ground  in  straight  lengths,  whether 
produced  fi'om  hot-rolled  bar  or  from 
straightened  and  cut  rod  or  wire,  and 
reinforcing  bars  that  have  indentations. 


ribs,  grooves,  or  other  deformations 
produced  during  the  rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e..  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tne  SSB  subject  to  this  investigation 
IS  currently  classifiable  under 
subheadings  7222.10.0005, 
7222.10.0050,  7222.20.0005, 
7222.20.0045,  7222.20.0075  and 
7222.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  1993,  to  December  31, 1993. 

Case  History 

Since  the  notice  oflnitiation  on 
January  19, 1994  (59  FR  3844,  January 
26, 1994),  the  following  events  have 
occurred. 

On  February  14. 1994,  the 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (USITC  Publication  2734, 
February  1994). 

On  February  28, 1994,  we  named 
Acciaierie  Valbruna  S.r.l.  (Valbruna) 
and  Foroni  S.p.A.  (Foroni)  as 
respondents  in  this  investigation  and 
issued  antidumping  questionnaires  to 
both  companies.  These  companies 
accounted  for  at  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  POI,  in 
accordance  with  19  CFR  353.42(b).  We 
presented  the  questionnaire  to  Valbruna 
at  its  facility  in  Vicenza,  Italy,  on  March 
3, 1994,  and  to  Foroni  at  its  facihty  in 
Gorle  Minore,  Italy,  on  March  7, 1994. 

We  received  responses  to  Section  A  of 
the  Department's  questiormaire  on 
March  21, 1994,  from  Foroni  and  on     • 
March  22, 1994  fi-om  Valbruna. 

On  March  25, 1994,  we  received 
comments  on  the  issue  of  class  or  kind 
of  merchandise  fi-om  interested  parties, 
per  the  Department's  invitation  for  such 
comments  in  its  notice  of  initiation.  On 
April  13, 1994,  we  received  rebuttal 
comments  on  this  issue.  On  May  11, 
1994,  we  determined  that  SSB 
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constitutes  one  class  or  kind  of 
merchandise.  (See  May  11, 1994, 
Decision  Memorandum  to  Barbara 
Stafford  fi-om  The  Team  Re:  Class  or 
Kind  of  Merchandise.) 

On  March  31, 1994,  we  sent  Sections 
A  through  D  of  the  Department's 
questiormaire  to  Cogne  S.p.A.  (Cogne) 
because  it  requested  that  it  be  included 
in  the  investigation  as  a  voluntary 
respondent.  On  April  14, 1994,  Cogne 
notified  the  Department  that  it  had 
decided  not  to  participate  as  a  voluntary 
respondent  in  the  investigation. 

On  April  26, 1994,  the  Department 
received  a  request  fi-om  petitioners  to 
postpone  the  preliminary  determination 
unUl  July  28. 1994.  On  May  16, 1994, 
we  published  in  the  Federal  Register 
(59  FR  25447),  a  notice  announcing  the 
postponement  of  the  preliminary 
determination  until  not  later  than  July 
28,  1994,  pursuant  to  petitioners' 
request,  in  accordance  with  19  CFR 
353.15(c)  and  (d). 

On  April  29  and  May  2,  1994,  we 
received  responses  to  Sections  B  and  C 
of  the  Department's  questionnaire  from 
Foroni  and  Valbruna,  respectively. 

On  May  18, 1994,  petitioners  alleged 
that  Valbruna  sold  the  subject 
merchandise  in  Italy  at  prices  below  its 
cost  of  production  (COP).  Petitioners 
supplemented  their  original  allegation 
on  June  3, 13,  and  22,  1994.  Respondent 
rebutted  the  allegation  on  May  24,  June 
9, 15.  27,  and  28. 1994.  On  June  24. 
1994,  we  determined  that  petitioners' 
allegation  provided  a  reasonable  basis  to 
believe  or  suspect  below  cost  sales, 
pursuant  to  section  353.51(a)  of  the 
Department's  regulations.  Accordingly, 
we  initiated  a  sales  below  cost 
investigation  for  Valbruna  on  June  24, 
and  issued  Section  D  of  the 
Department's  questionnaire  on  the  same 
date. 

On  May  20, 1994,  we  issued  a 
supplemental  questionnaire  to  both 
respondents.  Valbruna  submitted  its 
supplemental  response  on  June  6,  1994, 
and  Foroni  on  June  8, 1994. 

On  July  19, 1994,  Valbnma  requested 
an  extension  of  time  until  August  5, 
1994.  to  respond  to  the  Section  D 
questionnaire.  The  Department  granted 
such  an  extension  on  July  20, 1994. 

Also,  on  July  20, 1994,  respondent 
Valbruna  requested  that,  in  the  event  of 
an  affirmative  determination  in  this 
investigation,  the  Department  postpone 
the  final  determination  until  135  days 
after  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  Investigation 


constitute  a  single  category  of  such  or 
similar  merchandise.  We  made  fair 
value  comparisons  on  this  basis.  In 
accordance  with  the  Department's 
standard  methodology,  we  first 
compared  identical  merchandise.  Where 
there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  questionnaire,  on  file 
in  Room  B-099  of  the  main  building  of 
the  Department  of  Commerce. 

We  altered  the  order  of  the  SSB  grades 
specified  within  the  grade  criterion  of 
Appendix  V  to  account  for  certain  other 
SSB  grades  which  Foroni  sold  during 
the  POI,  but  which  were  not  taken  into 
account  in  Appendix  V. 

We  also  reversed  the  order  of  the  size 
and  shape  criteria  in  Appendix  V.  In  our 
originaf  questionnaire  issued  on 
February  28,  1994,  the  fifth  and  sixth 
matching  criteria  were  shape  and  size, 
respectively.  However,  based  on  the 
advice  of  our  in-house  technical  expert, 
we  reversed  the  order  of  these  two 
criteria.  Subsequently,  Valbruna 
requested  that  the  Department 
reconsider  the  reversal  of  these  criteria 
in  Appendix  V.  Specifically,  it  argued 
that  the  distinguishing  factor  of  SSBs  as 
compared  to  all  other  stainless  steel 
products  is  that  they  can  be  supplied  in 
a  variety  of  shapes  and  that  the  COP  and 
price  of  SSBs  are  influenced 
significantly  more  by  shape  than  size.  In 
light  of  the  arguments  raised  by 
Valbruna,  we  reversed  the  hierarchy  of 
these  criteria  to  reflect  the  order  in  our 
original  Appendix  V. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSB 
fi-om  Italy  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price 
("USP")  to  the  foreign  market  value 
("FMV"),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  In 
accordance  with  19  CFR  353.58.  we 
made  comparisons  at  the  same  level  of 
trade,  where  possible. 

United  States  Price 

Foroni 

All  of  Foroni's  U.S.  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States. 
Therefore,  we  based  USP  on  exporter's 
sales  prices  (ESP),  in  accordance  with 
section  772(c)  of  the  Act.  In  accordance 
with  section  772(d)  of  the  Act,  we 
calculated  ESP  based  on  FOB 
warehouse  and  FOB  port  prices  to 
unrelated  customers  in  the  United 


States.  We  made  deductions,  where 
appropriate,  for  foreign  brokerage,  ocean 
freight  (including  foreign  inland  freight 
and  loading/unloading  charges),  U.S. 
brokerage  and  handling,  U.S.  inland 
freight,  U.S.  import  duties,  and  export 
taxes.  For  those  sales  of  subject 
merchandise  with  FOB  U.S.  port  sales 
terms,  we  made  no  deduction  for  the 
U.S.  inland  freight  charges  reported  in 
respondent's  U.S.  sales  listing. 

We  also  deducted  credit  expenses, 
warranty  expenses,  product  hability 
premiums,  quality  control  expenses, 
and  commissions  paid  to  an  employee, 
in  accordance  with  section  772(e)(2)  of 
the  Act.  We  also  deducted  U.S.  indirect 
selling  expenses,  including  pre-sale 
warehousing  costs  incurred  in  the 
United  States,  advertising,  and 
inventory  carrying  costs. 

We  did  not  make  an  adjustment  for 
payroll  taxes  reported  by  Foroni  for  the 
preliminary  determination  because 
Foroni  did  not  provide  sufficient 
explanation  as  to  how  these  expenses 
should  be  treated.  We  will  review  these 
expenses  at  verification  and  reconsider 
the  issue  for  the  final  determination.  In 
addition,  we  made  no  adjustment  for 
U.S.  packing  expenses  because  Foroni 
claims  that  it  does  not  pack  the  subject 
merchandise  and,  therefore,  did  not 
report  this  expense. 

Valbruna 

For  Valbruna,  we  based  USP  on  both 
ESP  and  purchase  price  (PP),  in 
accordance  with  section  772  of  the  Act, 
because  Valbruna  made  sales  both 
before  and  after  importation  into  the 
United  States.  We  calculated  both  PP 
and  ESP  based  on  packed  prices  to 
unrelated  customers.  In  accordance  with 
section  772(d)(2)(A)  of  the  Act,  for  both 
PP  and  ESP  sales  we  made  deductions, 
where  appropriate,  for  ocean  freight 
(including  foreign  inland  freight,  foreign 
inland  insurance,  marine  insurance  and 
foreign  brokerage  and  handling),  U.S. 
import  duties,  U.S.  merchandise 
processing  and  harbor  maintenance  fees. 
U.S.  inland  freight,  U.S.  brokerage  and 
handling,  and  containerization  expenses 
(including  drayage,  stripping,  and 
storage  expenses).  We  added  freight 
income  [i.e.,  freight  charges  paid  by  the 
customer  but  not  included  in  the  gross 
price)  to  both  ESP  and  PP  sales. 

For  ESP  sales  only,  we  further 
deducted  credit  expenses  and  warranty 
expenses,  in  accordance  with  section 
772(e)(2)  of  the  Act.  We  also  deducted 
indirect  selling  expenses  incurred  in 
Italy  on  sales  to  the  United  States,  as 
well  as  indirect  selling  expenses 
inciirred  in  the  United  States,  and 
inventory  carrying  costs.  We 
recalculated  indirect  selling  expenses 
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Foreign  Market  V  alue 

In  order  to  det<  rmine  whether  there 
were  sufficient  s<  les  of  SSB  in  the  home 
market  to  serve  a  t  a  viable  basis  for 
calculating  FMV.  we  compared  the 
volume  of  home  market  sales  of  SSB  to 
the  volume  of  thi  :d  country  sales  of  SSB 
in  accordance  wiih  section  773(a)(1)(B) 
of  the  Act.  Based  on  this  comparison, 
we  determined  th  at  both  respondents 
had  viable  home  narkets  with  respect  to 
sales  of  SSB  durijig  the  FOI. 

Foroni 


We  calculated 
factory  prices  cha 
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capped  by  the  siup  of  U.S.  commissions 
and  indirect  selliig  expenses  (including 
inventory  carryin  ;  costs),  in  accordance 
with  19  CFR  353  i6(b). 

We  made  adjus  ments,  where 
appropriate,  for  d  fferences  in  the 
physical  characteristics  of  the 
merchandise,  in  abcordance  with 
section  773(a)(4)(i :)  of  the  Act. 

We  did  not  mai  e  an  adjustment  for 
VAT  for  Foroni  b«  sed  on  its  claim  that 
it  and  its  home  m,  u'ket  customers 
qualify  for  exemp  ions  under  the  Italian 
VAT  program. 

We  also  made  no  adjustment  for  home 
market  packing  e>  penses  because 
Foroni  claims  tha  it  does  not  pack  the 
subject  merchand  se  and.  therefore,  did 
not  report  this  ex]  ense. 
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included  in  the  gross  price)  to  both  ESP 
and  PP  sales. 

In  light  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  (CAFC)  decision  in  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  V. 
United  States,  13  F.3d  398  (Fed.  Cir. 
1994),  the  Department  no  longer  can 
deduct  home  market  movement  charges 
bom  FMV  pursuant  to  its  inherent 
power  to  fill  in  gaps  in  the  antidumping 
statute.  Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a)  and  the 
exporter's  sales  price  offset  provision  of 
19  CFR  353.56(b)(2),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  post-sale  home  market 
movement  charges  from  FMV  under  the 
circumstance-of-sale  provision  of  19 
CFR  353.56(a).  This  adjustment 
included  home  market  inland  freight 
(including  inland  insurance).  We 
adjusted  for  pre-sale  warehousing 
charges  associated  with  pre-sale 
movement  charges  in  the  ESP  offset. 

For  compfirison  to  ESP  sales,  we  also 
deducted  credit  expenses  and  home 
market  commissions  from  FMV.  We 
then  deducted  home  market  indirect 
selling  expenses  capped  by  the  sum  of 
U.S.  indirect  selling  expenses  and 
inventory  carrying  costs. 

For  comparison  to  PP  sales,  we  made 
a  circiunstance-of-sale  adjustment  for 
differences  in  credit  expenses  and 
warranty  expenses,  piu^uant  to  19  CFR 
353.56(a)(2).  We  also  deducted  homo 
market  commissions  from  FMV  and 
added  to  FMV  the  U.S.  indirect  selling 
expenses  capf)ed  by  the  amount  of  home 
market  commissions. 

For  purposes  of  the  preliminary 
determination,  we  considered  pre-sale 
warehousing  expenses  to  be  indirect 
selling  expenses  because  respondent  has 
not  adequately  demonstrated  that  such 
expenses  are  directly  attributable  to 
particular  sales  of  the  subject 
merchandise. 

We  also  did  not  allow  Valbruna's 
claim  of  imputed  VAT  expenses.  While 
there  may  be  an  opportunity  cost  or 
income  associated  with  the  payment  of 
VAT,  that  fact  alone  is  not  a  sufficient 
basis  for  the  Department  to  make  an 
adjustment.  (See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfur 
Dyes,  Including  Sulfur  Vat  Dyes,  from 
the  United  Kingdom,  58  FR  3253, 
January  8, 1993.) 

For  both  ESP  and  PP  sales,  wo 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

We  made  adjustments,  where 
appropriate,  for  differences  in  the 
physical  characteristics  of  the 


merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

We  adjusted  for  VAT  in  accordance 
with  our  practice.  (See  the  "United 
States  Price"  section  of  this  notice, 
above.) 

Cost  of  Production 

Petitioners  alleged  that  Valbruna 
made  home  market  sales  of  subject 
merchandise  at  prices  below  its  COP. 
Based  on  petitioners'  allegation,  and  in 
accordance  with  section  773(b)  of  the 
Act,  we  initiated  a  COP  investigation  to 
determine  whether  Valbruna  made 
home  market  sales  at  prices  below  its 
COP  over  an  extended  period  of  time. 
Although  Valbruna's  COP  questioimaire 
response  will  be  received  too  late  to  be 
considered  for  the  prehminary 
determination,  it  will  be  verified  and 
considered  for  the  final  determination. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  See  19  CFR  353.60(a). 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SSB  from  Italy,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows; 


Manufacturer/producer/exporter 

Margin 
percent 

Acciaierie  Valbfuna  S.r.l 

Foroni  S.p.A. 

All  Ottiers 

0.57 
6.13 

4  11 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry,  before  the  later  of  120 
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days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  July  20. 1994,  respondent 
Valbruna,  a  significant  producer  of  the 
subject  merchandise,  requested  that,  in 
the  event  of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  135  days  after  the 
date  of  publication  of  an  affirmative 
preliminary  determination.  Pursuant  to 
19  CFR  353.20(b).  because  our 
preliminary  determination  is 
affirmative,  and  no  compelling  reasons 
for  denial  exist,  we  are  postponing  the 
final  determination  until  the  135th  day 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
9, 1994,  and  rebuttal  briefs  no  later  than 
November  16. 1994.  In  accordance  with 
19  CFR  353.38(b).  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  November  18, 1994  at  9:30  a.m. 
at  the  U.S.  Department  of  Commerce, 
room  1414, 14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099.  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Request  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  cumber;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b),  oral  presentation 
'^11  be  limited  to  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  July  28, 1994.  . 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  94-19069  Filed  8-3-94;  8:45  am) 
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[A-688-833] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Bar  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  4,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Kate  Johnson,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-6320  or  (202)  482- 
4929. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  stainless  steel  bar  (SSB)  from  Japan 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (19  U.S.C. 
1673b).  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  SSB.  For  purposes  of 
this  investigation,  the  term  "stainless 
steel  bar"  means  articles  of  stainless 
steel  in  straight  lengths  that  have  been 
either  hot-rolled,  forged,  turned,  cold- 
drawn,  cold-rolled  or  otherwise  cold- 
finished,  or  ground,  having  a  uniform 
solid  cross  section  along  their  whole 
length  in  the  shape  of  circles,  segments 
of  circles,  ovals,  rectangles  (including 
squares),  triangles,  hexagons,  octagons 
or  other  convex  polygons.  SSB  includes 
cold-finished  SSBs  that  are  turned  or 
ground  in  straight  lengths,  whether 
produced  from  hot-rolled  bar  or  from 
straightened  and  cut  rod  or  wire,  and 
reinforcing  bars  that  have  indentations, 
ribs,  grooves,  or  other  deformations 
produced  during  the  rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  [i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  sections  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 


The  SSB  subject  to  this  investigation 
is  currently  classifiable  under 
subheading  7222.10.0005,  7222.10.0050, 
7222.20.0005,  7222.20.0045, 
7222.20.0075,  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1, 1993,  through  December  31, 
1993. 

Case  History 

Since  the  notice  of  initiation  on 
January  19.  1994  (59  FR  3844.  January 
27, 1994).  the  following  events  have 
occurred. 

On  February  4, 1994.  the  U.S. 
Embassy  in  Tokyo  provided  the 
Department  with  the  names  of  the  firms 
producing  SSB  in  Japan.  To  supplement 
this  data,  on  February  7, 1994,  counsel 
for  respondents  submitted  volume  and 
value  statistics  for  eight  Japanese 
companies. 

On  February  14, 1994,  the 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (USITC  Publication  2734. 
February  1994). 

On  February  28. 1994,  the  Department 
sent  its  antidumping  questionnaire  to 
Aichi  Steel  Works.  Ltd.  (Aichi),  Daido 
Steel  Co..  Ltd.  (Daido),  and  Sanyo 
Special  Steel  Co.,  Ltd.  (Sanyo).  These 
firms  accounted  for  at  least  60  percent 
of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  POI.  in  accordance  with  19  CFR 
353.42(b).  On  March  7.  1994,  the 
Department  met  with  company  officials 
from  Aichi.  Daido  and  Sanyo  at  the 
Japanese  Ministry  of  International  Trade 
and  Industry  in  Tokyo.  At  this  meeting 
each  of  the  three  named  respondent 
companies  stated  that  they  did  not 
intend  to  participate  in  our 
investigation.  No  questionnaire 
responses  were  submitted. 

On  March  11,  1994.  the  Department 
received  a  request  from  an  additional 
Japanese  producer  of  SSB.  Abe  Bright 
Shaft  Manufacturing  Co..  Ltd.  (Abe 
Bright),  to  be  a  voluntary  respondent  in 
this  investigation.  On  March  11,  1994, 
we  sent  a  questioiuiciire  to  Abe  Bright. 
On  April  4, 1994,  Abe  Bright  submitted 
a  letter  withdrawing  its  request  to 
participate  as  a  voluntary  respondent  in 
this  investigation. 

On  March  25,  1994,  we  received 
comments  on  the  issue  of  class  or  kind 
of  merchandise  from  interested  parties, 
per  the  Department's  invitation  for  such 
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AichI  Steel  Works.  Ltd 

Daido  Steel  Co..  Ltd 
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61  47 

Sanyo  Special  Steel  Co.,  Ltd 

All  Others 

61.47 
61  47 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry,  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments 
must  be  submitted,  in  at  least  ton 
copies,  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
November  8,  1994.  and  rebuttal  briefs 
no  later  than  November  15,  1994.  In 
addition,  a  public  version  and  five 
copies  should  be  submitted  by  the 
appropriate  date  if  the  submission 
contains  business  proprietary 
information.  In  accordance  with  19  CFR 
353.38(b).  we  will  hold  a  public  hearing, 
if  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held,  if  requested,  at  2:00  p.m.  on 
November  1^  1994.  at  the  U.S. 
Department  of  Commerce.  Room  1414. 
14th  Street  and  Constitution  Avenue 
NVV..  Washington  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  B-G99  within  ten 
days  of  the  date  of  publication  of  th is 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
numlier;  (2)  the  number  of  participants; 
and  (3)  a  list  of  issues  to  be  discussed. 
In  accordance  with  19  CFR  353.38(b), 
oral  presentation  will  be  limited  to 
arguments  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(0)  and  19  CFR 
353.15(a)(4). 


Dated:  July  28. 1994. 
Barbara  R.  Stafford. 

Acting  As.';istant  Sncmtaryfor  Import 

Administration. 

(FR  DfK..  94-19070  Filed  R^3-94;  8:45  am) 

BILUNO  COOE  )S1(M>S-P 


IA-46»-B05] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Bar  from  Spain 

agency:  Import  Administration, 
Intcrnnlional  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  4.  1994. 
FOR  FURTHEP  INFORIMATION  CONTACT: 
Mary  Joiikiiis  or  Kate  Johnson.  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Departniout  of 
Commerce.  14fh  vStroet  and  Constitution 
Avenue.  NW..  Wa.shington.  DC  20230; 
telephone  (202)  482-1756  or  482-4029, 
respectively. 

Preliminary  Detemiinalion 

The  Department  of  Commerce  (tlio 
Department)  preliminarily  dutennines 
that  stainl(»SBte«!l  bar  (SSB)  from  Spain 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  s(!ction  733  of  the  Tariff  Act 
of  1930  (the  Act),  as  amended.  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  K<K:tiou  of 
this  notice. 

Scope  of  Investigation 

The  merchantliw!  covered  by  this 
investigation  is  SSB.  For  purposes  of 
this  investigation,  the  tenn  "stainless 
steel  bar"  means  articles  of  stainless 
steel  in  straight  lengths  that  have  been 
either  hot-rolled,  forged,  turned,  r.old- 
drawn.  cold-rolled  or  otherwis''  -  oUI- 
finished.  or  ground,  having  a  imitorm 
solid  cross  section  along  their  whole 
length  in  the  shape  of  circles,  srjgmenfs 
of  circles,  ovals,  rectangles  (including 
squares),  triangles,  hexagons,  octagons 
or  other  convex  polygons.  SSB  includes 
cold-finished  SSBs  that  ore  turned  or 
ground  in  straight  lengths,  whether 
produced  from  hot-rolled  bar  or  from 
straightened  and  cut  rod  or  wire,  and 
reinforcing  bars  that  have  indentations, 
ribs,  grooves,  or  other  deformations 
produced  during  the  rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  s<!mi- 
finished  products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
hove  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  nun  or  more  in 
thickness  having  a  width  which  exceeds 
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150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  imifonn  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

The  SSB  subject  to  this  investigation 
is  currently  classifiable  under 
subheadings  7222.10.0005. 
7222.10.0050,  7222.20.0005, 
7222.20.0045.  7222.20.0075  and 
7222.30.0000  Of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  (POI)  is  Julv  1.  1993.  to  December 
31. 1993. 

Case  History 

Since  the  notice  of  initiation  on 
January  19. 1994  (59  FR  3844,  January 
26, 1994),  the  following  events  have 
occurred. 

On  February  14, 1994,  the 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (USITC  Publication  2734, 
February  1994). 

On  February  25. 1994.  we  named 
Roldan.  S.A.  (Roldan)  and  Acenor.  S.A. 
(Acenor)  as  respondents  in  this 
investigation  and  on  February  28. 1994. 
issued  antidumping  questionnail«s  to 
both  companies.  These  companies 
represent  100  percent  of  U.S.  imports  of 
subject  merchandise  from  Spain  during 
the  POI.  We  presented  the  questionnaire 
to  Roldan  at  its  facility  in  Madrid,  Spain 
on  March  7, 1994,  and  to  Acenor  at  its 
facihty  in  Bilbao.  Spain  on  March  10. 
1994. 

We  received  Roldan's  response  io 
Section  A  of  the  Department's 
questionnaire  on  March  28. 1994.  We 
received  Roldan's  responses  to  Sections 
B  and  C  of  the  Department's 
questionnaire  on  April  21. 1994.  We 
received  Acenor's  responses  to  Sections 
A.  B,  and  C  of  the  Department's 
questionnaire  on  May  18.  1994. 

On  March  25.  1994,  we  received 
comments  on  the  issue  of  class  or  kind 
of  merchandise  from  interested  parties, 
per  the  Department's  invitation  of  such 
comments  in  its  notice  of  initiation.  On 
April  13, 1994,  we  received  rebuttal 
comments  on  this  issue.  On  May  11, 
1994,  we  determined  that  SSB 
constitutes  one  class  or  kind  of 
merchandise.  (See  May  11. 1994, 
Decision  Memorandum  to  Barbara 
Stafford  from  The  Team  Re:  Class  or 
Kind  of  Merchandise.) 


On  May  27, 1994,  the  Department 
rescinded  the  COP  investigations 
against  Roldan  and  Acenor  that  were 
initiated  on  January  19, 1994.  because 
the  Department  had  reason  to  believe 
that  petitioners  did  not  base  their  cost 
allegations  on  information  reasonably 
available  to  them.  (See  May  27, 1994, 
Decision  Memorandum  to  Barbara 
Stafford  from  David  L  Binder  Re: 
Rescinding  the  COP  investigations  for 
Acenor  and  Roldan.)  On  June  13, 1994, 
the  Department  re-initiated  COP 
investigations  against  Roldan  and 
Acenor  based  on  the  allegations 
submitted  by  petitioners  on  May  9, 
1994,  and  May  24, 1994,  pursuant  to 
section  19  CFR  353.51(a)  (1994).  (See 
June  13, 1994,  Decision  Memorandum 
to  Barbara  R.  Stafford  bom  Richard 
Moreland  Re:  Petitioners'  Allegations  of 
Sales  Belovf  the  Cost  of  Production  for 
Roldan  and  Acenor.)  We  received 
Roldan's  and  Acenor's  responses,  to 
Section  D  of  the  Department's 
questionnaire  on  June  23,  and  June  27, 
1994.  respectively. 

On  April  26, 1994,  the  Department 
received  a  request  from  petitioners  to 
postpone  the  preliminary  determination 
until  July  28, 1994.  On  May  16, 1994. 
we  published  in  the  Federal  Register 
(59  FR  25447),  a  notice  announcing  the 
postponement  of  the  preliminary 
determination  until  not  later  than  July 
28. 1994,  in  accordance  with  sections  19 
CFR  353.15(c)  and  (d). 

On  July  13, 1994,  the  Department 
issued  to  each  respondent  a 
supplementary  questionnaire  regarding 
Section  D  of  the  Department's  original 
questionnaire.  The  due  dates  for 
Acenor's  and  Roldan's  supplementary 
responses  have  been  extended  until 
August  3  and  August  4, 1994. 
respectively.  Consequently,  this 
information  will  be  received  too  late  for 
purposes  of  the  preliminary 
determination,  but  will  be  analyzed, 
verified,  and  considered  for  the  final 
determination. 

On  July  26. 1994.  pursuant  to  19  CFR 
353.20(b),  respondents  requested  that 
the  Department  postpone  the  final 
determination  until  135  days  after  the 
date  of  pubUcation  of  the  Etepartment's 
preliminary  determination,  if  that 
determination  is  affirmative. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  We  made  fair 
value  comparisons  on  this  basis.  In 
accordance  with  the  Department's 
standard  methodology,  we  first 
compared  identical  merchandise.  Where 
there  were  no  sales  of  identical 


merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  questionnaire,  on  file 
in  Room  B-099  of  the  main  building  of 
the  Department  of  Commerce. 

We  altered  the  order  of  the  SSB  grades 
specified  within  the  grade  criterion  of 
Appendix  V  to  account  for  certain  other 
SSB  grades  which  Roldan  sold  during 
the  POI,  but  which  were  not  taken  into 
account  in  Appendix  V. 

We  also  reversed  the  order  of  the  size 
and  shape  criteria  in  Appendix  V.  In  our 
original  questionnaire  issued  on 
Febniary  28, 1994,  the  fifth  and  sixth 
matchiiig  criteria  were  shape  and  size, 
respectively.  However,  based  on  the 
advice  of  our  in -house  technical  expert, 
we  reversed  the  order  of  these  two 
criteria.  Subsequently,  Acciaierie 
Valbruna  (Valbruna).  a  respondent  in 
the  concurrent  antidumping 
investigation  of  SSB  from  Italy, 
requested  that  the  Department 
reconsider  the  reversal  of  these  criteria 
in  Appendix  V.  Specifically,  it  argued 
that  the  distinguishing  factor  of  SSBs  as 
compared  to  all  other  stainless  steel 
products  is  that  they  can  be  supplied  in 
a  variety  of  shapes  and  that  the  COP  and 
price  of  SSBs  are  influenced 
significantly  more  by  shape  than  size.  In 
light  of  the  arguments  raised  by 
Valbruna,  we  reversed  the  hierarchy  of 
these  criteria  to  reflect  the  order  in  our 
original  Appendix  V.  Although  the  issue 
was  not  raised  by  any  interested  party 
in  the  instant  investigation,  we  reversed 
the  order  of  these  criteria  to  ensure 
consistent  treatment  of  respondents  in 
performing  product  comparisons  across 
all  concurrent  SSB  investigations. 

Related  Party  Sales 

On  April  21. 1994.  Roldan  reported 
sales  made  to  both  related  and  unrelated 
distributors,  and  unrelated  end  users  in 
the  home  market.  We  compared  related 
party  prices  to  unrelated  party  prices 
using  the  test  set  forth  in  Appendix  II 
to  Final  Determination  of  Sales  a^  Less 
than  Fair  Value;  Certain  Cold-rolled 
Carbon  Steel  Flat  Products  from 
Argentina.  58  FR  37062  (July  9. 1994). 
and  determined  that  the  sales  made  to 
related  parties  were  not  at  arm's  length. 
We  subsequently  requested  that  Roldan 
and  Acenor  report  all  sales  made  by 
their  related  parties  to  the  first  unrelated 
customer  in  the  home  market.  These 
sales,  reported  on  June  29.  and  July  1. 
for  Acenor  and  Roldan.  respectively, 
were  submitted  too  late  to  be  properly 
analyzed  for  use  in  the  preliminary 
determination. 

On  June  13. 1994.  Roldan  submitted 
a  revised  home  market  sales  listing 
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including  Roldai  I's  sales  to  both  related 
and  unrelated  pj  rties.  However,  for  the 
preliminary  dete  rmination  we  did  not 
use  portions  of  t  le  revised  sales  listing 
containing  related  party  sales  because 
we  found  certain  discrepancies  between 
the  related  party  sales  data  contained  in 
respondent's  original  and  revised 
responses.  Howaver,  we  intend  to 
clarify  these  discrepancies  prior  to 

onsider  respondent's 

sales  listing  for  the 
n  based  on 
gs.  Therefore,  for 
reliminary 

|e  only  used  the  portion 
of  Roldan's  sales  hsting  pertaining  to 
sales  made  direcjly  to  unrelated  parties 
in  our  analysis. 

For  Acenor,  w4  compared  prices  to  a 
related  party  witi  prices  to  imrelated 
parties  using  the 'test  referenced  above 
and  determined  Ihat  the  sales  made  to 
were  not  at  arm's 
;ly,  we  used  only  sales 
xnrelated  parties 


verification  and 
revised  related 
final  determinat 
verification  find 
purposes  of  the 
determination. 


the  related  party 
length.  Accordin 
made  directly  to 


reported  in  Acenpr's  June  29, 1994, 
sales  Usting. 


T^hether  sales  of  SSB 
United  States  were 
fair  value,  we 
States  price 
market  value 
in  the  "United 
"Foreign  Market 
this  notice.  In 
19  CFR  353.58,  we 
at  the  same  level  of 


<f 


accordance  with 
Act,  because  the 


comparison  sales 
accordance  with 


msons 


Fair  Value  Compp. 

To  determine 
from  Spain  to  th( 
made  at  less  than 
compared  the  Ur  ited 
("USP")  to  the  fo  reigi 
("FMV"),  as  spQc  ified 
States  Price"  anc 
Value"  sections 
accordance  with 
made  comparisoi  is 
trade,  where  pos;  ible. 

United  States  Pri  :e  ■ 

For  both  Rolda  i  and  Acenor,  we 
based  USP  on  pu  -chase  price  (PP),  in 
iection  772(b)  of  the 
lubject  merchandise 
was  sold  -o  unrel  jted  purchasers  in  the 
United  States  bef  jre  importation  and 
exporter's  sales  p  rice  methodology  was 
not  otherwise  in(  icated. 

We  made  an  ac  justment  to  USP  for 
the  valye-added  lax  (VAT)  paid  on  the 
in  Spain,  in 
bui  practice,  pursuant 
to  the  Court  of  hi  emational  Trade  (CIT) 
decision  in  Fedei  al-Mogul  Corp.  and 
The  Torrington  C  o.  v.  United  States, 
Slip  Op.  93-194  KIT,  October  7, 1993). 
(See  Final  Detem  inaUon  of  Sales  at 
Less  than  Fair  Va  ue:  Calcium 
Aluminate  Cemei  t,  Cement  Clinker  and 
Flux  from  France!  59  FR  14136,  March 
25, 1994). 

We  re-calculatdd  the  VAT  for  both 
Roldan  and  Acen  ir  because  the 
methodology  the;  employed  in 
reporting  the  VA' '  was  not  clearly 


defined.  The  VA' 


will  be  examined  at 


verification  and  re-analyzed  for  the  final 
determination. 

Roldan 

We  calculated  PP  based  on  CIF 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  brokerage  and  handling,  foreign 
inland  freight,  ocean  freight,  marine 
insurance,  U.S.  brokerage  and  handling 
(including  insurance),  U.S.  inland 
freight  and  U.S.  import  duties. 

We  made  no  adjustment  for  fi-eight 
charge  differentials  claimed  by  Roldan 
because  of  the  lack  of  data  on  the  record 
concerning  the  nature  of  the  adjustment 
claimed.  We  intend  to  obtain  further 
information  and  to  verify  the  reported 
data.  We  will  revisit  this  issue  in  our 
final  determination  based  on 
verification  findings. 

Acenor 

We  calculated  PP  based  on  ex-factory 
packed  prices  to  unrelated  customers. 
Accordingly,  we  made  no  adjustments 
to  these  reported  prices. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  SSB  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  SSB  to 
the  volume  of  third  country  sales  of  SSB 
in  accordance  with  section  773(a)(1)(B) 
of  the  Act.  Based  on  this  comparison, 
we  determined  that  both  respondents 
had  viable  home  markets  with  respect  to 
sales  of  SSB  during  the  POL 

Cost  of  Production 

Petitioners  alleged  that  Roldan  and 
Acenor  were  selhng  in  the  home  market 
at  prices  below  COP  in  the  petition  filed 
in  this  investigation.  The  Department 
initiated  COP  investigations  for  both 
respondents  on  January,  19, 1994. 
However,  as  stated  above,  the 
Department  rescinded  the  original  COP 
investigations.  After  reviewing 
petitioners'  revised  allegations,  we  re- 
initiated COP  investigations.  We 
requested  that  respondents  reply  to 
Section  D  of  our  antidumping 
questionnaires  issued  on  February  28, 
1994.  Roldan  and  Acenor  submitted 
their  responses  to  Section  D  of  our 
questionnaire  on  June  23,  and  June  27, 
1994,  respectively.  On  July  13, 1994,  the 
Department  sent  Roldan  and  Acenor  a 
Section  D  deficiency  questionnaire. 

In  order  to  determine  whether  home 
market  prices  were  below  COP  within 
the  meaning  of  section  773(b)  of  the  Act, 
we  calculated  COP  based  on  the  sum  of 
the  respondents'  cost  of  materials, 
fabrication,  general  expenses  and  home 


market  packing  costs.  We  compared 
individual  home  market  prices  with  the 
COPs.  We  tested  the  home  market  prices 
on  a  product-specific  basis  using 
Roldan's  sales  to  unrelated  customers 
from  the  database  received  on  June  13, 
1994,  and  Acenor's  sales  to  unrelated 
customers  from  the  database  received  on 
June  29, 1994.  We  compared  model- 
specific  COP  to  reported  prices  that 
were  net  of  movement  charges. 

Following  our  standard  practice, 
where  we  found  over  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities.  If 
between  ten  and  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we 
discarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90    ' 
percent  of  a  respondent's  sales  of  a 
given  product  were  at  prices  below  the 
COP  and  were  sold  over  an  extended 
period  of  time,  we  disregarded  all  sales 
for  that  model  and  calculated  FMV  ' 
based  on  constructed  value  (CV),  in 
accordance  with  section  773(b)  of  the 
Act. 

If  sales  below  cost  occurred  in  three 
or  more  months  of  the  POI,  they  are 
considered  to  be  made  over  an  extended, 
period  of  time.  For  sales  made  in  less 
than  three  months  of  the  POI,  the 
extended  period  of  time  is  the  number 
of  months  in  which  the  sales  occur. 
(See,  19  U.S.C.  1677b(b)(l)). 

Roldan  and  Acenor  provided  no 
indication  that  the  disregarded  sales 
were  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  and  in  the  normal  course 
of  trade.  (See,  19  U.S.C.  1677b(b)(2)). 

Constructed  Value  (CV) 

We  calculated  CV  based  on  the  sum 
of  the  cost  of  materials,  fabrication, 
general  expenses,  U.S.  packing  costs 
and  profit.  In  accordance  with  section 
773(e)(l)(B)(i)  and  (ii)  of  the  Act  we:  (1) 
hicluded  the  greater  of  respondents' 
reported  general  expenses  or  the 
statutory  minimum  of  ten  percent  of  the 
COM,  as  appropriate  and;  (2)  for  profit, 
we  used  the  statutory  minimum  of  eight 
percent  of  the  sum  of  COM  and  general 
expenses. 

Roldan 

For  purposes  of  calculating  FMV,  we 
used  the  sales  from  Roldan  to  its 
unrelated  customers  and  CV,  as 
described  above. 

For  price-to-price  comparisons,  we 
calculated  FMV  based  on  delivered 
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prices,  inclusive  of  packing  to  unrelated 
customers  in  the  home  market. 

In  Ught  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  decision  in  Ad  Hoc 
Conunittee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  V.  United 
States,  13  F.3d  398  (Fed.  Cir..  1994),  the 
Department  no  longer  can  deduct  home 
market  movement  charges  bom  FMV 
pursuant  to  its  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute. 
Instead,  we  adjust  for  those  expenses 
under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(aJ  and  the 
exporter's  sales  price  offset  provision  of 
19  CFR  353.56(b)(2),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  post-sale  home  market 
movement  charges  6t)m  the  FMV  under 
the  circumstance-of-sale  provision  of  19 
CFR  353.56(a).  This  adjustment 
included  home  market  inland  freight 
(including  inland  insurance). 

For  both  price-to-price  comparisons 
and  comparisons  to  CV,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  difierences  in  credit 
expenses,  pursuant  to  19  CFR 
353.56(a)(2).  We  re-calculated  home 
market  and  U.S.  credit  expenses  because 
Roldan  reported  an  average  interest  rate 
for  a  seven-month  period,  rather  than 
the  six-month  POI.  In  addition,  for  those 
sales  with  missing  shipment  dates  and 
payment  dates,  we  calculated  credit 
expenses  based  on  the  average  payment 
period  for  the  respondent's  sales 
reported  with  shipment  and  payment 
dates. 

We  did  not  make  a  circumstance-of- 
sale  adjustment  for  commissions 
claimed  by  Roldan  that  were  paid  to  its 
parent  company  for  export  sales  services 
performed  by  the  parent  company's 
commercial  department.  We  also  did 
not  adjust  for  commissions  paid  by 
Roldan  to  the  U.S.  subsidiary  of  its 
parent  company  for  marketing  Roldan's 
products  in  the  United  States.  We 
consider  these  payments  to  be  intra- 
company  transfers  not  tied  directly  to 
sales  of  the  subject  merchandise. 
Furthermore,  we  have  no  appropriate 
benchmark  against  which  to  test 
whether  the  commission  arrangements 
between  Roldan  and  its  related  party 
commissionaires  are  at  arm's  length. 
(See  Final  Determination  of  Sales  at 
Less  than  Fair  Value;  Coated 
Ground  wood  Paper  from  Belgium, 
Finland,  France,  Germany  and  the 
United  Kingdom,  56  FR  56359. 
November  4, 1992.) 

We  also  deducted  home  market 
packing  and  added  U.S.  packing  costs, 
in  accordance  with  section  773(a)(1)  of 
the  Act. 

For  price-to-price  comparisons  only, 
we  also  made  adjustments,  where 


appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise  in  accordance  with  section 
773(a)(4)(C)  of  the  Act.  We  adjusted  for 
VAT  in  accordance  with  our  practice. 
[See  the  "United  States  Price"  section  of 
this  notice,  above.) 

We  made  no  adjustment  for  freight 
charge  differentials  claimed  by  Roldan 
because  of  the  lack  of  data  on  the  record 
concerning  the  nature  of  the  adjustment 
claimed.  We  intend  to  obtain  further 
information  and  to  verify  the  reported 
data.  We  vdll  revisit  this  issue  in  our 
final  determination  based  on 
verification  findings. 

Acenor 

For  purposes  of  calculating  FMV.  we 
used  the  sales  from  Acenor  to  its 
unrelated  customers  and  CV.  as 
described  above. 

For  price-to-price  comparisons,  we 
calculated  FMV  based  on  packed,  ex- 
factory  and  delivered  prices,  where 
applicable.  We  made  an  adjustment  for 
home  market  inland  freight  (including 
inland  insurance),  where  applicable, 
under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a).  as 
described  above. 

For  price-to-price  comparisons  and 
compfuisons  to  CV,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses,  pursuant  to  19  CFR 
353.56(a)(2).  We  re-calculated  home 
market  and  U.S.  credit  expenses  because 
Acenor  reported  its  U.S.  imputed  credit 
expense  in  pesetas  and  its  calculation 
overstated  this  expense  because  of  an 
error  in  decimal  placement.  In  addition, 
for  those  sales  with  missing  shipment 
dates  and  payment  dates,  we  calculated 
credit  expenses  based  on  the  average 
payment  period  for  the  respondent's 
sales  reported  with  shipment  and 
payment  dates. 

We  also  deducted  home  market 
packing  and  added  U.S.  packing  costs, 
in  accordance  with  section  773(a)(1)  of 
the  Act. 

For  price-to-price  comparisons  only, 
we  also  made  adjustments,  where 
appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act.  We 
adjusted  for  VAT  in  accordance  with 
our  practice.  (See  the  "United  States 
Price"  section  of  this  notice,  above.) 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  See  19  CFR  353.60(a). 


Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  tlie  Customs 
Service  to  suspend  hquidation  of  all 
entries  of  SSB  from  Spain,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Manufacturer/producer/exporter 


Roldan.  S.A. 
Acenor,  S.A. 
All  Others  .... 


Margin 
percent 


2521 

8.96 

17.89 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S^ industry,  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  July  26, 1994.  respondents 
accounting  for  all  exports  to  the  United 
States  during  the  POI  requested  that,  in 
the  event  of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  135  days  after  the 
date  of  pubhcation  of  an  affirmative 
preliminary  determination.  Pursuant  to 
19  CFR  353.20(b).  because  our 
preliminary  determination  is 
affirmative,  and  no  compelling  reasons 
for  denial  exist,  we  are  postponing  the 
date  of  the  final  determination  until  the 
135th  day  after  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
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9, 1994,  and  re  suttal  briefs  no  later  than 
November  16,  1994.  In  accordance  with 
19  CFR  353.38  b),  we  will  hold  a  pubUc 
hearing,  if  reqi  ested,  to  give  interested 
parties  an  opp<  irtunity  to  comment  on 
arguments  rais  :d  in  case  or  rebuttal 
briefs.  Tentativ  ely,  the  hearing  will  be 
held  on  Noven  ber  18, 1994,  at  2:00  p.m. 
at  the  U.S.  Department  of  Commerce, 
Room  1414, 14  h  Street  and 
Constitution  A  /enue,  NW.,  Washington, 
D.C.  20230.  Pai  ties  should  confinn  by 
telephone  the  t  me,  date,  and  place  of 
the  hearing  48  lours  before  the 
scheduled  tim< . 

Interested  pa  rties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administratioc ,  U.S.  Department  of 
Commerce,  Ro(  im  B-099,  within  ten 
days  of  the  put  lication  of  this  notice  in 
the  Federal  Rej  ;ister.  Request  should 
contain:  (1)  Thf  party's  name,  address, 
and  telephone  lumber;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  3S  3.38(b),  oral  presentation 
will  be  Umited  to  issues  raised  in  the 
briefs. 

This  determiiation  is  published 
pursuant  to  sec  tion  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)l  and  19  CFR 
353.15(a)(4). 

Dated:  July  28. 1994. 
Barbara  R.  StafiiirtI, 
Acting  Assistant 
[PR  Doc.  94-1 90il 
Btt-UNQ  COOC  SSIfr-  M-P 


iecretary  for  Investigations. 
Filed  8-3-94;  8:45  am) 


[C-351-609] 

Certain  Forge<^  Steel  Crankshafts  From 
Brazil  Intent  Id  Terminate  Suspended 
investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Depfirtment  of  Commerce. 
ACnOM:  Notice  of  intent  to  terminate 
suspended  invastigation. 


SUMMARY:  The 
(the  Departmei 
of  its  intent  to 
countervailing 
Certain  Forged 
Brazil.  Domestil 
object  to  this  te| 
their  comments 
30  days  from 
notice. 


apartment  of  Commerce 
is  notifying  the  pubUc 
irminate  the  suspended 
uty  investigation  on 
Iteel  Crankshafts  from 
interested  parties  who 
ination  must  submit 
in  writing  not  later  than 
publication  date  of  this 


EFFECTIVE  DATEJ  August  4, 1994. 
FOR  FUflTHER  INrORMATION  CONTACT: 

Jonathan  Freilich  or  Jean  Kemp,  Office 
of  Agreements  Compliance,  Import 
Administration^  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14t  i  and  Constitution  Ave., 


NW.,  Washington,  DC  20230;  telephone 
(202) 482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  terminate  a 
suspended  investigation  if  the  Secretary 
of  Commerce  concludes  that  it  is  no 
longer  of  interest  to  interested  parties.. 
Accordingly,  as  required  by  19  CFR 
§  355.25(d)(4)  (1994).  we  are  notifying 
the  pubhc  of  our  intent  to  terminate  the 
suspended  investigation  on  Certain 
Forged  Steel  Crankshafts  from  Brazil  for 
which  the  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  for  over  four  consecutive  annual 
anniversary  months. 

In  accordance  with  19  CFR 
§355.25(d)(4)(iii),  if  domestic  interested 
parties  do  not  object  to  the  Department's 
intent  to  terminate  the  suspended 
investigation  pursuant  to  this  notice,  or 
interested  parties  (as  defined  in  19  CFR 
355. 2(i))  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
suspended  investigation  is  no  longer  of 
interest  to  interested  parties  and  shall 
proceed  with  the  termination. 

Opportunity  to  Object 

Not  later  than  30  days  after  the 
pubhcation  date  of  this  notice,  domestic 
interested  parties  may  object  to  the 
Department's  intent  to  terminate  this 
suspended  investigation.  Any 
submission  objecting  to  a  termination 
must  include  the  name  and  case  number 
of  the  suspension  agreement  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  19  CFR 
355.2(i)(3).  (i)(4).  (i)(5),  or  (i)(6). 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Attention:  Roland  L.  MacDonald, 
Director,  Office  of  Agreements 
Compliance. 

This  notice  is  in  accordance  with  19  CFR 
355.25(d)(4)(i). 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[PR  Doc  93-19073  Filed  8-3-94;  8:45  am) 

BILUNO  CODE  W14-OS-M 


University  of  Minnesota,  et  al.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-027.  Applicant: 
University  of  Minnesota,  Minneapolis, 
MN  55455.  Instrument:  Muscle  Research 
System,  Model  OPTlS.  Manufacturer: 
Scientific  Instnunents,  Germany. 
Intended  Use:  See  notice  at  59  FR 
16188,  April  6,  1994.  Reasons:  The 
foreign  instrument  provides:  (1)  a 
complete  system  to  measure  contractile 
force  to  less  than  0.2  ng,  (2)  length 
detection  with  time  resolution  of  1.0  ms, 
and  (3)  special  tweezers  for  muscle  fiber 
attachment.  Advice  Received  From: 
National  Institutes  of  Health,  Jime  23, 
1994. 

Docket  Number:  94-031.  Applicant: 
University  of  California,  Los  Angeles, 
Los  Angeles,  CA  90024-6951. 
Instrument:  p02  Histograph. 
Manufacturer:  Eppendorf,  Germany. 
Intended  Use:  See  notice  at  59  FR 
16188,  April  6, 1994.  Reasons:  The 
foreign  instrument  provides:  (1)  a 
rugged  steel  probe  inserted  stepwise 
under  computer  control  and  (2)  partial 
O2  pressure  data  statistically  evaluated 
and  displayed  as  the  average  tissue 
oxygen  supply.  Advice  Received  From: 
National  Institutes  of  Health,  June  23, 
1994. 

Docket  Number:  94-035.  Applicant: 
University  of  California,  Santa  Cruz, 
Santa  Cruz,  CA  95064.  Instrument:  Mass 
Spectrometer,  Model  PRISM  Series  11. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  16188,  April  6, 1994. 
Reasons:  The  foreign  instrument 
provides  an  internal  precision  of  0.006 
per  mil  for  75  bar  |d  samples  of  CO2  and 
a  dual  micro-inlet.  Advice  Received 
From:  National  Institutes  of  Health,  June 
23, 1994. 

Docket  Number:  94-040.  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  WI  53706.  Instrument:  Laser 
System.  Manufacturer:  Microlase 
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Optical  Systems  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  59  FR 
18371,  April  18, 1994.  Reasons;  The 
foreign  instrument  provides:  (1) 
compact  and  efficient  "diode-pump" 
technology.  (2)  1  picosecond  pulses  and 
(3)  optical  power  to  2.5  kw.  Advice 
Received  From:  National  Institutes  of 
Healtli.  June  23, 1994. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(FR  Doc.  94-19074  Filed  8-3-94;  8:45  am) 
BILUNG  CODE  351»-OS-F 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  940709-4209] 

Availability  of  Report  of  the  Federal 
Internetworking  Requirements  Panel 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  of  availability  of  report; 
request  for  comments. 


SUMMARY:  In  May  1994,  the  Federal 
Internetworking  Requirements  Panel 
(FIRP),  which  was  estabfished  by  NIST 
to  study  issues  and  recommend  actions 
which  the  Federal  Government  can  take 
to  address  the  short-  and  long-term 
issues  of  interworking  and  convergence 
of  networking  protocols,  issued  its  final 
report.  An  interagency  study  group 
composed  of  nine  Federal  government 
agency  staff  members,  the  Panel  was 
appointed  at  the  request  of  the  Office  of 
Management  and  Budget  in 
collaboration  with  the  Federal 
Networking  Council  and  the  Federal 
Information  Resources  Policy  Council. 
The  Panel  concluded  that  no  single 
networking  protocol  suite  meets  the  full 
range  of  govenmient  requirements  for 
data  internetworking.  The  Panel 
recommended  that  Federal  government 
agencies  select  standards  based  on  their 
interoperability  needs,  existing 
infrastructure,  costs,  marketplace 
products,  and  status  as  standards.  In 
addition,  the  Panel  made  other 
recommendations  concerning  Federal 
internetworking  as  a  component  of  the 


National  Information  Infrastructure 
(NU). 

NIST  has  proposed  changes  to  Federal 
hiformation  Processing  Standards  (FIPS) 
146-1,  Government  Open  Systems 
Interconnection  Profile  (GOSIP),  and 
FIPS  179,  Government  Network 
Management  Profile  (GNMP).  based  on 
the  recommendations  of  the  Panel 
concerning  government  use  of  open 
volimtary  standards  for  network 
protocols. 

NIST  solicits  the  views  of  industry, 
the  public,  and  State  and  local 
governments  concerning  the  Panel's 
recommendations  on  long-term  issues 
related  to  internetworking.  The  Report 
of  the  Federal  Internetworking 
Requirements  Panel  can  be  obtained  in 
any  of  the  following  ways: 
Anonymous  file  transfer  can  be 
achieved  through  FTP,  FTAM  and 
Gopher.  Electronic  files  are  named  firp- 
report.*  and  f-report.*. 
For  anonymous  FTP: 

1.  ftp  to  osi.ncsl.nist.gov  (129.6.48.100) 

2.  respond  to  the  "login:"  prompt  with 

user  name  "anonymous"  (do  not 
type  the  quotes) 

3.  respond  to  the  "password:"  prompt 

with  your  E-mail  address. 

4.  you  are  now  logged  in.  Use  "cd"  to 

change  directory  to  ./pub/firp.  Use 

"Is"  or  "dir"  to  get  directory 

listings.  Use  "get"  to  transfer  a  file. 
For  anonymous  FTAM: 
Paddr  =  {1,1,1,47:0005:80: 

005AOO:0000:0001:E137: 

080020079EFC:00} 
userid  =anon,  no  password,  realstore  = 

imix 
The  corresponding  "ISODE 

isodentities"  entry  is: 

osi.ncsl.nist.gov  filestone  null/  •!/ 

•l/*l/NS+47000580005a 

0000000001el37080020079efc00 
Questions  regarding  these  services 
should  be  sent  via  SMTP  mail  to 
staff@osi.ncsl.nist.gov.  An  electronic 
mail  request  for  the  report  may  be  sent 
to:  firp@osi.ncsl.nist.gov. 

Paper  copies  of  the  report  are 
available  from  Joan  Wyrwa,  Technology 
Building,  Room  B217,  NIST, 
Gaithersburg.  MD  20899;  telephone: 
(301)  975-3643;  facsimile:  (301)  590- 
0932. 

DATES:  Comments  on  the  Report  of 
Federal  Internetworking  Requirements 
Panel  should  be  submitted  on  or  before 
November  2, 1994. 
ADDRESSES:  Written  comments 
concerning  the  Panel's  report  should  be 
sent  to:  Director,  Computer  Systems 
Laborator>',  ATTN:  FIRP  Report, 
Technology  Building,  Room  B154. 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 


FOR  FURTHER  INFORMATION  CONTACT: 
Anastase  Nakassis,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  (301)  975- 
3632.  E-mail:  firp.staff@osi.ncsl.nist.gov. 

Dated:  July  28, 1994. 
Raymond  G.  Kammer, 
Deputy  Director 
IFR  Doc.  94-19065  Filed  8-3-94;  8:45  ami 

BILLING  CODE  351fr-CN-M 


National  Oceanic  and  Atmospheric 

Administration 

p.D.  071 4940] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Cteeanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  No.  932  (P317B). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Jeff  Goodyear,  Department  of 
Zoology,  University  of  British  Columbia, 
Vancouver,  B.C.,  Canada,  V8R  1S4.  has 
been  issued  a  permit  to  take  humpback 
whales  [Megaptera  novaeangliae),  fin 
whales  [Balaenoptera  physalus),  and 
northern  right  whales  [Eubalaena 
glacialis)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director,  Northeast  Region,  NMFS, 
NOAA,  One  Blackburn  Drive. 
Gloucester,  MA  01930  (508/281-9200). 
SUPPLEMENTARY  INFORMATION:  On  May 
11,  1994,  notice  was  published  in  the 
Federal  Register  (59  FR  24406)  that  a 
request  for  a  scientific  research  permit 
to  tag  humpback  whales  (Megaptera 
novaeangliae).  fin  whales  [Balaenoptera 
physalus),  and  northern  right  whales 
[Eubalaena  glacialis)  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq),  aild  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife 

(50  CFR  part  222). 
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9)4. 


Dated:  July  27. 1 

William  W.  Fox,  )r. 

Director.  Office  ofPiptected 
National  Marine 

(FR  Doc  94-18973 
BILLING  CODE  3510-j2-f 


Fis  leries 


P.O.  072694C] 

Endangered  Species;  Permits 

AGENCY:  National 
Service  (NMFS). 
Atmospheric  Adniinistration 
Commerce. 
ACTION:  Issuance 
Scientific  Research 
Permit  795  (P503A) 


Vlarine  Fisheries 
Hiational  Oceanic  and 
(NOAA), 


(f 


Permit  795  was 


permit  authorizes 
and  enhancement 
listed  Snake  Rivei 
(Oncorhynchus  n(  xka)  through 
December  31. 199'. 
For  Modificatio  1  4  of  this  permit. 


IDFG  will  release 


more  of  the  progei  ly  of  the  listed 


Redfish  Lake  1991 
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PhJ)., 

Resources, 
Service. 
iled  8-3-94;  8:45  ami 


Modification  4  to 
and  Enhancement 


On  June  27, 19£  4,  an  application  was 
filed  by  the  Idaho  Department  of  Fish 
and  Game  for  Mo<  ification  4  to  Permit 
795  (P503A)  for  a  !ake  of  listed  species 
as  authorized  by  t  le  Endangered 
Species  Act  of  19!  3  (ESA)  (16  U.S.C. 
1531-1543)  and  th  e  NMFS  regulations 
governing  Usted  fi  sh  and  wildlife 
permits  (50  CFR  parts  217-222). 


issued  on  July  29, 


1992,  and  subseqi  ently  modified  three 
times,  as  authorized  by  the  ESA.  The 


scientific  research 
activities  involving 
sockeye  salmon 


jpproximately  500 


sockrye  outmigrants 


(artificially  spawned  in  1993)  into  two 
net  pens  in  Redfish  Lake  in  1994  only. 
Modification  3  of  his  permit  authorizes 
the  release  of  up  ti  >  9,000  of  these  fish 
in  1994.  Also  in  1  >94,  IDFG  will  release 
approximately  45(1  more  listed  sockeye 
fingerlings  (1993  brood  progeny  of 
Redfish  Lake  anaoromous  sockeye  that 
returned  in  1993)  nto  net  pens  in 
Redfish  Lake.  Mo<  ification  3  authorizes 
the  release  of  up  ti )  1 ,200  of  these  fish 
in  1994.  All  of  the  juveniles  will  be 
released  from  the  let  pens  into  Redfish 
Lake  in  Septembei  -October,  1994. 

Also  for  Modifi(  ation  4.  EDFG  will 
release  additional  progeny  of  the  adult, 
listed,  Snake  Rive  sockeye  salmon  that 
returned  to  Redfis  i  Lake  in  1991.  In 
1994  only,  approximately  4,000  listed, 
artifidaliy  propagnted,  juveniles  will  be 
released  directly  iito  Redfish  Lake  as 
presmolts  in  November-December,  1994 
and  allowed  to  ovi  >rwinter  under  natural 
conditions  in  the  Jake.  These  releases 
were  not  considered  for  Modification  3 
because  the  fish  di  >veloped  quicker  than 
IDFG  anticipated  iind  because  the  1991 
adults  matured  and  spawned  at  imusual 
times.  IDFG  plans  to  culture  these  fish 


to  reach  a  target  size  consistent  with  the 
size  of  the  juveniles  authorized  to  be 
released  from  the  net  pens  in  Redfish 
Lake. 

Notice  is  hereby  given  that  on  July  27, 
1994,  as  authorized  by  the  provisions  of 
the  ESA,  NMFS  issued  Modification  4  to 
Permit  Nimiber  795  for  the  above  taking, 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  this  modification,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  modification:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  which  is/are  the  subject  of  this 
permit;  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  This  permit  was 
also  issued  in  accordance  with  and  is 
subject  to  parts  217-222  of  Title  50  CFR, 
the  NMFS  regulations  governing  listed 
species  permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division,  NMFS,  NOAA,  911 
North  East  11th  Ave.,  Room  620. 
Portland,  OR  97232  (503-230-5400). 

Dated:  July  27. 1994. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doa  94-18974  Filed  8-3-94;  8:45  am] 
BILUNO  CODE  3S10-22-F 


National  Telecommunications  and 
Information  Agency 

National  Performance  Benchmarking 
Program  Work  Session 

AGENCY:  Institute  for 

Telecommunications  Sciences,  National 

Telecommunications  and  Information 

Administration  (NTIA),  Department  of 

Commerce. 

ACTION:  Notice  of  work  session. 

SUMMARY:  The  Institute  for 
Telecommunications  Sciences  (ITS)  at 
NTIA  and  the  Computer  Science 
Laboratory  (CSL)  at  the  National 
Institute  of  Standards  and  Technology 
(NIST)  aimounce  a  work  session 
targeted  at  defining  a  National  Wireless 
Performance  Benchmarking  Program  to 
identify  common  approaches  for 
measuring  the  performance  of  wireless 
communications  systems  or 
components.  This  work  session  is 
directed  at  technical  decisionmakers 
involved  in  wireless  systems.  Its 


purpose  is  to  gather  information  on 
industry  needs  that  will  enable  NTIA, 
NIST,  independent  laboratories,  and  the 
wireless  industry  to  develop  and 
provide  performance  measures  to 
promote  the  development  and 
consumption  of  wireless  products  and 
services.  This  information  will  be  used 
to  plan  the  joint  National  Wireless 
Performance  Benchmarking  Program. 
DATES:  The  work  session  is  scheduled  as 
follows: 

1.  August  16, 1994, 1:00  p.m.  to  5:00 
p.m. 

2.  August  17. 1994,  8:00  a.m.  to  5:00 
p.m. 

ADDRESSES: 

1.  Gaithersburg  Hilton  Hotel, 
Gaithersburg.  Maryland. 

2.  Gaithersburg  Hilton  Hotel, 
Gaithersburg.  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Allen  at  (303)  497-5474 
(telephone)  or  (303)  497-3680  (fax)  or 
Robert  E.  Toense  at  (301)  975-2930 
(telephone)  or  (301)  840-1357  (fax). 
SUPPLEMENTARY  INFORMATION:  Space  is 
limited  and  early  registration  is 
encouraged.  Participants  £ue  expected  to 
provide,  one  day  in  advance,  a  one-page 
technical  position  statement  on 
requirements  for  a  national  wireless 
performance  benchmarking  program. 
Statements  will  be  used  by  NTIA  and 
NIST  to  identify  common  areas  for 
discussion  at  the  work  session. 
Larry  Irvingr 

Assistant  Secretary  for  Communications  and 
Information. 

|FR  Doc.  94-18999  Filed  8-3-94;  8:45  ami 
BILUNO  COOE  3S10-60-P 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
United  Arab  Emirates 

July  29,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  July  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-421^.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
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bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  462-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  369-0 
is  being  increased  for  carrj'forward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  59  FR  2827.  published  on  January 
19. 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  29. 1994. 
Commissioner  of  Customs, 
Deportment  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14, 1994.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  which  tjegan  on  January  1, 1994  and 
extends  through  December  31, 1994.  - 

Effective  on  July  29, 1994.  you  are  directed 
to  amend  the  directive  dated  January  14, 
1994  to  increase  to  the  limit  for  Category 
369-01  to  530,606  kilograms  »,  as  provided 
under  the  terms  of  the  current  bilateral  - 
agreement  between  the  Govenunents  of  the 
United  States  and  the  United  Arab  Emirates. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Deceml>er  31. 1993. 

*  Category  369-0:  all  HTS  numt)er»  except 
0307.10.2005  (Category  369-S). 


Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  94-18986  Filed  8-3-94;  8:45  am] 

BILLING  COOE  3510-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Exemption  From 
Child-Resistant  Pacicaging 
Requirements  for  Iron-Containing 
Dietary  Supplements 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  Douglas  Ingoldsby  of 
Nutritech,  Inc..  has  petitioned  the 
Commission  for  an  exemption  from  the 
child-resistant  packaging  requirements 
for  dietary  supplements  containing  iron, 
16  CFR  1700.14(a)(13).  The  exemption 
would  be  for  unflavored,  un.sweetened  - 
powders.  The  petition  contends  that 
child-resistant  packaging  is  not  needed 
for  this  product  because  a  child  would 
gag  before  ingesting  a  toxic  amount.  The 
Commission  solicits  written  comments 
concerning  the  petition  from  all 
interested  parties. 

DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  October  3.  1994. 

ADDRESSES:  Comments  on  the  petition 
should  be  mailed  to  the  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington.  DC  20207. 
telephone  (301)  504-0800,  or  delivered 
to  the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  room  501, 
4330  East-West  Highway,  Bethesda, 
Maryland  2(;314.  Comments  should  be 
captioned   -i  etition  PP  94-1  for 
Exemption  of  Iron-Containing 
Supplement."  Copies  of  the  petition  are 
available  by  writing  or  calling  the  Office 
of  the  Secretar>'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sadye  E.  Dunn,  Secretary.  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207;  telephone:  (301) 
504^800  ext.  1502. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  docketed 
correspondence  from  Douglas  Ingoldsby 
of  Nutritech,  Inc.,  as  a  petition  for  an 
exemption  from  the  child-resistant 
packaging  requirement  for  certain 
dietary  supplements  containing  iron 
that  is  codified  at  16  CFR  1700(a)(13). 
That  requirement  appUes  to 
supplements  containing  "an  equivalent 
of  250  mg  or  more  of  elemental  iron. 


from  any  source,  in  a  single  package  in 
concentrations  of  0.025  percent  or  more 
on  a  weight  to  volume  basis  for  liquids 
and  0.05  percent  or  more  on  a  weight- 
to-weight  basis  for  nonliquids  *   •   *." 
Mr.  Ingoldsby  requests  that  the 
Commission  exempt  "an  unsweetened, 
unflavored,  bland  multi-vitamin, 
mineral,  amino  acjo  powder  that 
contains  no  colorings,  flavoring  agents, 
lorl  sweeteners  of  any  kind  and  is 
virtually  unpalatable  until  mixed  with 
juice."  Petitioner  contends  that  child- 
resistant  requirements  for  this  product 
are  unnecessary  because,  until  it  is 
mixed  with  juice,  it  is  so  unpalatable 
that  a  child  will  gag  before  ingesting  a 
toxic  amount. 

The  Commission  solicits  comment  on 
the  issues  presented  by  the  petition. 
Comments  on  the  petition  should  be 
received  in  the  Office  of  the  Secretary 
by  October  3. 1994. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
room  501.  4330  East-West  Highway. 
Bethesda,  Maryland  20814. 

Dated:  July  29.  1904. 
Sadye  E.  Dunn. 

Secretary  of  the  Commission. 

|FR  Doc  94-18937  Filed  8-3-94;  8:45  am] 

BILUNG  COOE  USS-OI-P 


[CPSC  Docket  No.  94-C001 2] 

S&D  Importing  Co.,  a  Limited 
Partnership;  Provisional  Acceptance  of 
a  Settlement  Agreement  and  O-^der 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
S&D  Importing  Co..  a  limited 
partnership. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
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1  he  Secretary  by  August  19, 


the  Office  of 
1994. 

ADDRESSES: 

comment  on 
should  send 
Comment 
Secretary, 
Commission, 

FOR  FURTHER 
Leonard  H 
Office  of 
Consumer 
Washington, 
(301)  504-06 

SUPPLEMENTARY 

Dated:  July 
Sadye  E.  Dunn, 

Secretary. 

Settlement  Aj  reement  and  Order 


F  arsons  wishing  to 
I  his  Settlement  Agreement 
1  mtten  comments  to  the 
944C001 2,  Office  of  the 
Co;  isumer  Product  Safety 
Washington,  DC  20207. 

INFORMATION  CONTACT: 
Gf)ldstein,  Trial  Attorney, 

iance  and  Enforcement, 
Pr(^uct  Safety  Commission, 
.C.  20207;  telephone 
6. 

INFORMATION:  (attached) 

2*,  1994. 
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ni.  Allegations  of  the  Staff 

5.  In  1988,  S&D  imported 
approximately  698,000  "Santa  Bear" 
stuffed  toy  animals  fixmi  China.  The 
toys  are  subject  to,  but  some  failed  to 
comply  with,  the  Commission's  Small 
Parts  Regulation,  16  CFR  part  1501,  in 
that  when  tested  by  the  staff  in  1990 
under  16  CFR  1500.52,  (a)  one  or  more 
parts  of  some  of  the  tested  toys 
separated  and  (b)  one  or  more  of  the 
parts  that  separated  from  the  tested  toys 
fit  completely  within  the  test  cylinder, 
as  set  forth  in  16  CFR  1501.4. 
Accordingly,  some  of  the  Santa  Bears 
present  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261  (s). 

6.  Most  of  the  Scinta  Bears  identified 
in  paragraph  5  above  were  sold  to  the 
public  by  Raffoler,  Ltd.,  a  mail  order 
business  that  is  owned  by  Jerry 
Williams  and  Stephen  Brown  and  is 
located  at  the  same  address  as  S&D. 

7.  Some  of  the  Santa  Bears  identified 
in  paragraph  5  above  are  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C.  1261(q(l)(D). 
Some  of  the  Santa  Bears  identified  in 
paragraph  5  above  are  also  a  "banned 
hazardous  substance"  pursuant  to 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  §  1261(q)(l)(A);  and  16  CFR 
1500.18(a)(9). 

8.  On  November  7, 1990,  the  staff  sent 
a  certified  letter  to  S&D  advising  the 
firm  that  the  Santa  Bear  contains  small 
parts  and  is  considered  to  be  a  banned 
hazardous  substance.  Notice  was 
provided  that  continued  sale  of  the 
product  is  prohibited  by  section  4  of  the 
FHSA,  15  U.S.C.  1263,  and  is 
punishable  by  penalties  described  in 
section  5  of  the  Act,  15  U.S.C.  §  1 264. 
At  this  time,  S&D  had  an  unsold 
inventory  of  approximately  110,000 
Santa  Bears. 

9.  On  November  15, 1990,  S&D 
attempted  to  return  its  inventory  of 
Santa  Bears  to  the  import  agent  from 
whom  S&D  had  purchasedthe  goods.  On 
November  20,  1990,  the  import  agent 
advised  S&D  that  it  would  not  accept 
return  of  the  Santa  Bears. 

10.  In  or  around  early  December  1990, 
an  employee  of  S&D  asked  a  third  party 
to  attempt  to  find  prospective 
purchasers  of  the  Santa  Bears.  The  third 
party  found  a  prospective  purchaser  and 
so  advised  the  employee  of  S&D.  The 
sale  of  the  Santa  Bears  was 
consummated  and  S&D  received 
proceeds  from  the  sale  in  the  form  of 
credit  from  the  import  agent  for  goods 
previously  purchased  and  for  goods  to 
be  purchased  in  the  future. 

11.  After  receipt  of  the  certified  letter 
of  November  7, 1990,  from  the  staff,  as 


described  in  paragraph  8  above,  S&D 
knowingly  caused  the  introduction  or 
dehvery  for  introduction  into  interstate 
commerce  of  its  remaining  inventory  of 
approximately  110,000  Santa  Bears,  in 
violation  of  section  4(a)  of  the  FHSA,  15 
U.S.C.  1263(a),  and  for  which  a  civil 
penalty  may  be  improved  pursuant  to 
section  5(c)  of  the  FHSA,  15  U.S.C. 
1264(c). 

rv.  Response  of  S&D  Importing  Co. 

12.  S&D  denies  the  allegations  of  the 
staff  set  forth  in  paragraphs  5  through  1 1 
above,  including  the  allegations  that  it 
has  knowingly  caused  the  introduction 
into  commerce  of  the  aforesaid  banned 
hazardous  toys  and  that  it  has  violated 
the  FHSA. 

V.  Agreement  of  the  Parties 

13.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over  S&D 
and  the  subject  matter  of  this  Settlement 
Agreement  and  Order  under  the 
following  Acts:  Consumer  Product 
Safety  Act.  15  U.S.C.  2051,  etseq.,  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C.  1261,  efseq. 

14.  S&D  agrees  to  pay  to  the 
Commission  a  civil  penalty  in  the 
amount  of  ONE  HUNDRED  AND 
SEVENTY  FIVE  THOUSAND  DOLLARS 
($175,000).  Payment  of  the  civil  penalty 
shall  settle  fully  all  claims  by  the  United 
States  Gvemment  arising  out  of  the 
staffs  allegations  set  forth  in  paragraphs 
5  throueh  11. 

15.  The  Commission  does  not  make 
any  determination  that  S&D  violated  the 
FHSA.  The  Commission  and  S&D  agree 
that  this  Settlement  Agreement  is 
entered  into  for  the  purposes  of 
settlement  only. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  S&D  knowingly,  voluntarily  and 
completely,  waives  any  rights  it  may 
have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  S&D  failed  to  comply  with  the 
FHSA  as  alleged,  and  (4)  to  a  statement 
of  findings  of  fact  and  conclusions  of 
law. 

1 7.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  compliant  had 
issued;  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

18.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
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the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
vdth  the  procedures  set  forth  in  16  CFR 
118.20(e)-(h).  If  the  Commission  docs 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after, 
the  date  it  is  published  in  the  Federal 
Register. 

19.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  S&D  to  appropriate  legal  action. 

20.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

21.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
S&D  and  each  of  its  successors  and 
assigns. 

22.  By  "their  signatures  set  forth  below, 
Raffoler,  Ltd.,  a  corporation,  and  Jerry 
Williams  and  Stephen  Brown, 
individually,  agree  to  serve  as 
guarantors  of  payment  to  the 
Commission  of  the  civil  penalty 
specified  in  paragraph  14  of  this 
Settlement  Agreement. 

Respondent  S&D  Importing  Co. 

By:  GEM  Fulfillment  Corp.  General  Partner 

Dated:  June  14, 1994. 
David  Weldler,  ^. 

President. 
Guarantors  of  Payment  of  Givil  Penalty 

Dated:  June  9, 1994. 
Jerry  Vyiiliams, 

Individually,  and  as  an  officer  of  Raffoler. 
Ltd. 

Dated:  June  9, 1994. 

Stephen  Brown.  - 

Individually,  and  as  an  officer  of  Raffoler, 
Ltd. 

Commission  Staff 

David  Schmeltzer. 

Assistant  Executive  Director  Office  of 

Compliance  and  Enforcement. 

Eric  L.  Stone, 

Acting  Director.  Division  of  Administrative 

Litigation  Office  of  Compliance  and 

Enforcement. 

Leonard  H.  Goldstein, 

Trial  Attorney.  Division  of  Administrative 

Litigation,  Office  of  Compliance  and 

Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between  S&D 
Importing  Co.,  a  limited  partnership, 
and  the  Consumer  Product  Safety 
Commission;  and  the  Commission 
having  jurisdiction  over  the  subject 


matter  and  S&D  Importing  Co.;  and  it 
appearing  that  the  Settlement 
Agreement  is  the  public  interest,  it  is 

Ordered,  That  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  ordered.  That,  within  twenty 
(20)  days  after  service  of  the  Final  Order 
of  the  Commission  accepting  the 
Settlement  Agreement,  S&D  Importing 
Co.  shall  pay  to  the  Commission  a  civil 
penalty  in  the  amount  of  one  hundred 
and  seventy-five  thousand  dollars 
($175,000).  Payment  of  the  civil  penalty 
shall  settle  fully  all  claims  of  the  United 
States  government  arising  out  of  the 
allegations  of  the  Commission's  staff  set 
forth  in  paragraphs  five  through  eleven 
of  the  Settlement  Agreement. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  28th  day  of  July,  1994. 

By  order  of  the  Commission. 
Sadyff  E.  Dunn, 

Secretary,  Consumer  Product  Safely 
Co.'nmission. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Advisors  to  the  National  Security 
Education  Board 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense.  Strategy  and 

Requirements. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Purusant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  advisors  to  the 
National  Security  Education  Board.  The 
purpose  of  the  meeting  is  to  review  and 
make  recommendations  to  the  National 
Security  Education  Board  concerning 
the  requirements  established  by  the 
David  L.  Boren  National  Security 
Education  Act,  Title  Vlll  of  Public  Law 
102-183,  as  amended. 
DATES:  September  19-20, 1994. 

ADDRESSES:  I 'niversity  of  Arizona 
Tucson,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edmond  J.  Collier.  Assistant 
Director  for  External  Affairs,  National 
Security  Education  Program.  1101 
Wilson  Blvd.— suite  1210,  Rosslyn.  VA 
22209;  (703)  696-1991. 
SUPPLEMENTARY  INFORMATION:  The 
advisors  meeting  is  open  to  the  public. 

Dated:  August  1, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-19022  Filed  8-3-94:  8:45  am) 
BILUNG  CODE  5000-04-M 


National  Security  Education  Board 
Meeting 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense,  Strategy  and 

Requirements. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  National 
Security  Education  Board.  The  purpose 
of  the  meeting, is  to  review  and  make 
recommendations  to  the  Secretary  of 
Defense  concerning  requirements 
established  by  the  David  L.  Boren 
National  Security  Education  Act.  Title 
VIII  of  Public  Law  102-183.  as 
amended. 

DATES:  October  24. 1994. 
ADDRESSES:  Wyndham  Bristol  Hotel. 
2430  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edmond  J.  Collier,  Assistant 
Director  for  External  Affairs,  National 
5>ecurity  Education  Program,  1101 
Wilson  Blvd.— suite  1210.  Rosslyn.  VA 
222C9;  (703)696-1991. 
SUPPLEMENTARY  INFORMATION:  The  Board 
meeting  is  open  to  the  public. 

Dated:  August  6,  1994 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc  94-19023  Filed  8-3-94;  8:45  ajtij 
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Department  of  the  Army 

Request  for  Nominations  to  the  Inland 
Waterways  Users  Board 

AGENCY:  Assistant  Secretary  of  the  Army 
(Civil  Works),  DOD. 
ACTION:  Notice. 

SUMMARY:  Section  302  of  Public  Law  99- 
862  established  the  inland  Waterways 
Users  Board.  The  Board  is  an 
independent  Federal  advisory 
committee.  Its  eleven  members  are 
appointed  by  the  Secretary  of  the  Army. 
This  noticeis  to  solicit  nominations  for 
five  appointments  or  reappointments  to 
two-year  terms  that  will  begin  January  1, 
1995. 

EFFECTIVE  DATE:  August  4. 1994. 
ADDRESSES:  Office  of  the  Assistant 
Secretary  of  the  Army  (Civil  Works), 
Department  of  the  Army,  ATTN:  Inland 
Wateru-ays  Users  Board  Nominations 
Committee.  Washington,  DC  20310- 
0103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Zirschky.  Acting  Assistant 
Secretary  of  ihe  Army  (Civil  Works), 
(703)697-4671. 
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SUPPLEMENTAP  Y  INFORMATION:  The 
selection,  sen/fee  and  appointment  of 
board  membeBs  are  covered  by 
provisions  of  Section  302  of  Public  Law 
99-662.  The  stibstance  of  those 
provisions  is  as  follows:  Selection. 
Members  are  to  be  selected  from  the 
spectrum  of  commercial  carriers  and 
shippers  using  the  inland  and 
intracoastal  witerways,  to  represent 
geographical  regions  and  to  be 
representative  of  waterway  commerce  as 
determined  by  commodity  ton-mile 
statistics.  Sentce.  The  Board  is  required 
to  meet  at  leaa  semi-annually  to 
develop  and  make  recommendations  to 
the  Secretary  of  the  Army  on  waterways 
construction  and  rehabilitation 
priorities  and  spending  levels  for 
commercial  navigation  improvements, 
and  report  its  Commendations 
annually  to  th^  Secretary  and  the 
Congress.  Appointment.  The  operation 
of  the  Board  aad  appointment  of  its 
members  are  subject  to  the  Federal 
Advisory  Comjnittee  Act  (Public  Law 
92-463  as  amended)  and  Departmental 
implementing  regulations.  Members 
serve  without  compensation,  but  their 
expenses  due  <  o  Board  activities  are 
reimbursable. 

The  considerations  specified  in 
Section  302  for  the  selection  of  the 
Board  membe^,  and  certain  terms  used 
therein,  have  l)een  interpreted, 
supplemented!  or  otherwise  clarifled  as 
follows:  CaniaTS  and  Shippers.  The  law 
uses  the  terms  "primary  users  and 
shippers.  "  Primary  users  has  been 
interpreted  to  ^ean  the  providers  of 
transportationiservices  on  inland 
waterways  suah  as  barge  or  towboat 
operators.  Shippers  has  been  interpreted 
to  mean  the  purchasers  of  such  services 
for  the  movemjent  of  commodities  they 
own  or  control.  Individuals  are 
appointed  to  the  Board,  but  the  must  be 
either  a  carries  or  a  shipper,  or  represent 
a  firm  that  is  a  carrier  or  shipper.  For 
that  purposes  ft  trade  or  regional 
association  is  neither  a  shipper  or 
primary  user.  Geographical 
Representatioa.  The  law  specifies 
"various"  regions.  For  the  purpose  of 
selecting  Board  members,  the  waterways 
subjected  to  fi^l  taxes  and  described  in 
Public  Law  95|-502,  as  amended,  have 
been  aggregateid  into  six  regions.  These 
are:  (1)  the  Upper  Mississippi  River  and 
its  tributaries  above  the  mouth  of  the 
Ohio;  (2)  the  Ljower  Mississippi  River 
and  its  tributaries  below  the  mouth  of 
the  Ohio  and  ^bove  Baton  Rouge;  (3)  the 
Ohio  River  an^  its  tributaries;  (4j  the 
Gulf  Intracoastal  Waterway  in  Louisiana 
and  Texas;  (5)  the  Gulf  Intracoastal 


Waterway  easi 
associated  *ue 


of  New  Orleans  and 
-taxed  waterways  east  of 


New  Orleans  and  associated  fuel-taxed 
waterways  including  the  Tennessee- 
Tombigbee,  plus  the  Atlantic 
Intracoastal  Waterway  below  Norfolk; 
and  (6)  the  Columbia-Snake  River 
System  and  Upper  Willamette.  The 
intent  is  that  each  region  shall  be 
represented  by  at  least  one  board 
member,  with  that  representation 
determined  by  the  regional 
concentration  of  the  individual's  traffic 
on  the  waterways.  Commodity 
Representation.  Waterway  commerce 
has  been  aggregated  into  six  commodity 
categories  based  on  "inland"  ton-miles 
shown  in  Wateibome  Commerce  of  the 
United  States.  In  rank  order  they  are:  (1) 
Farm  and  Food  Products;  (2)  Coal  and 
Coke;  (3)  Petroleum,  Crude  and 
Products;  (4)  Minerals,  Ores,  and 
Products;  (5)  Chemicals  and  Allied 
Products;  and  (6)  All  other.  A 
considerable  in  the  selection  of  Board 
members  will  be,  that  the  commodities 
carried  or  shipped  by  those  individuals 
or  their  firms  will  be  reasonably 
representative  of  the  above  commodity 
categories. 

Reflecting  preceding  selection  criteria, 
the  present  representation  by  Board 
members  is  as  follows: 

The  five  members  whose  terms  expire 
December  31, 1994,  include  one  shipper 
representative  ^presenting  the  Upper 
Mississippi  River  region  (Region  1)  and 
farm  and  food  products,  ethanol  and 
coal;  one  shipper  representative 
representing  the  Lower  Mississippi 
River  region  (Region  2),  and  farm  and 
food  products;  one  carrier  representative 
representing  the  Gulf  Intracoastal 
Waterway  in  Louisiana  and  Texas 
(Region  4),  and  petroleum  and 
petroleum  products;  one  carrier 
representative  representing  the  Ohio 
River  region  (Region  3),  and  coal  and 
coke,  minerals,  and  metals,  petroleum 
products,  farm  and  food  products  and 
chemicals;  and,  one  carrier 
representative  representing  the 
Columbia-Snake  River  system  and 
Upper  Willamette  (Region  6),  and  farm 
and  food  products,  petroleum  products, 
chemicals,  containers,  and  forest 
products.  The  members  representing 
Regions  2,  3  and  6  are  eligible  for 
reappointment. 

The  six  members  whose  terms  expire 
December  31, 1995,  include  three 
shipper  representatives  representing  (1) 
the  Lower  Mississippi  River  (Region  2), 
and  farm  and  food  products,  (2)  the 
Ohio  River  (Regions),  and  coal,  and  (3) 
the  East  Gulf  region  (Region  5),  and 
coal;  two  carrier  representatives 
representing  the  Ohio  River  region 
(Region  3),  and  farm  and  food  products, 
coal,  petroleum,  chemicals,  minerals 
and  metals;  and  one  shipper/carrier 


representative  representing  the  Ohio 
River  region  (Region  3),  and  coal. 

Nominations  to  replace  members 
whose  terms  expire  December  31, 1994, 
may  be  made  by  individuals,  firms,  or 
associations.  Nominations  should  state 
the  region  to  be  represented  and 
whether  the  nominee  is  to  represent 
carriers  or  shippers.  Information  should 
be  provided  on  the  nominee's  personal 
qualifications  and  the  commercial 
operations  of  the  carrier  and/or  shipper 
with  whom  the  nominee  is  associated. 
The  latter  information  should  show  the 
actual  or  estimated  ton-miles  of 
commodities  carried  or  shipped  on 
inland  waterways  in  a  recent  year  (or 
years)  using  the  waterway  regions  and 
commodity  categories  previously  listed. 

Nomations  received  in  response  to 
last  year's  Federal  Register  notice 
published  August  9,  1993,  have  been 
retained  for  consideration  for 
appointment  along  with  nominations 
received  in  response  to  this  Federal 
Register  notice.  Renomination  is  not 
required  but  may  be  desirable. 

DEADUNE  FOR  NOMINATIONS:  All 
nominations  must  be  received  at  the 
address  shown  above  no  later  than 
August  29, 1994. 
Kenneth  L.  Denton, 
Arwy  Federal  Register  Liaison  Officer. 
[PR  Doc  94-19038  Filed  &-3-94;  8:45  am] 
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Membership  Senior  Executive  Service 
Performance  Review  Boards 

agency:  Assistant  Secretary  of  the 
Army,  Manpower  &  Reserve  Affairs, 
DOD. 


action:  Notice. 


SUMMARY:  Section  4314(c)  (1)  through 
(5)  of  Title  S,  U.S.  Code,  requires  each 
agency  to  establish  in  accordance  with 
regulations,  one  or  more  Senior 
Executive  Service  Performance  Review 
Boards.  The  boards  shall  review  and 
evaluate  the  initial  appraisal  of  senior 
executives'  performance  by  supervisors 
and  make  recommendations  to  the 
appointing  authority  or  rating  official 
relative  to  the  performance  of  these 
executives. 

EFFECTIVE  DATE:  The  elective  date  of 
this  notice  is  August  1, 1994. 

ADDRESSES:  Senior  Executive  Service 
Office,  Assistant  Secretary  of  the  Army, 
Manpower  &  Reserve  Affairs,  111  Army, 
the  Pentagon,  room  2C670,  Washington, 
DC  20310-0111. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Jfanne  Raymos,  (703)  695-2975. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

The  members  of  the  Performance 
Koview  Board  for  the  United  States 
Army  Office,  Secretary  of  the  Army  are: 

1.  Mr.  Anthony  H.  Ganitioa,  Deputy 

Cfnorp.l  Counsel  (Acquisition), 
Office  of  the  Genenil  Counsel 

2.  Mr.  Thomas  W.  Tavlor,  Deputy 

General  Connsel  (Operations  and 
Personnel),  Office  of  the  General 
Counsel 

3.  Mr.  David  Borland,  Director,  U.S. 

Army  Information  System  Selection 
and  Acquisition  Agency,  Director  of 
Information  Systems,  Command, 
Control  and  Computers 

4.  Mr.  David  E.  White,  Director  of  Plans 

and  Programs,  Director  of 
Information  Systems,  Command, 
Control  and  Computers 

5.  Mr.  Thomas  Druzgal,  Deputy  Auditor 

General,  U.S.  Army  Audit  Agency 

6.  Mr.  Thomas  W.  Brown,  Director, 

Acquisition  and  Force.Management 
Audits,  U.S.  Army  Audit  Agency 

7.  Dr.  Morgan  R.  Rees,  Deputy  Assistant 

Secretary  of  the  Army  (Planning* 
PoUcy  and  Legislation),  Assistant 
Secretary  of  the  Army  (Civil  Works) 

8.  Mr.  Steven  Dola,  Deputy  Assistant 

Secretary  of  the  Army  (Management 
&  Budget),  Assistant  Secretary  of 
the  Army  (Civil  Works) 

9.  Mr.  Eric  A.  Orsini,  Deputy  Assistant 

Secretary  of  the  Army  (Logistics), 
Assistant  Secretary  of  the  Army 
(Installation,  Logistics  and 
Environment) 

10.  Mr.  Lewis  D.  Walker.  Deputy 

Assistant  Secretary  of  the  Army 
(Environment.  Safety  and 
Occupational  Health),  Assistant 
Secretary  of  the  Army  (Installation, 
Logistics  and  Environment) 

11.  Ms.  Carol  A.  Smith.  Deputy 

Assistant  Secretary  of  the  Army  for 
Civilian  Personnel  and  Equal 
Employment  Opportunity  Policy, 
Assistant  Secretary  of  the  Army. 
Manpower  and  Reserve  Affairs/ 
Director  of  Civilian  Personnel, 
Directorate  of  the  Chief  of  the  Staff 
of  Personnel,  Department  of  the 
Army 

12.  Mr.  Todd  A.  Weiler,  Deputy 

Assistant  for  Training,  Education 
and  Community  Support,  Assistant 
Secretary  of  the  Army  (M&RA) 

13.  Mr.  William  K.  Takahoshi,  Special 

Assistant.  Office  of  the  Under 
Secretary 

14.  Mr.  John  F.  Gehrig,  Director.  Test 
-      and  Evaluation  Management 

Agency,  Deputy  Under  Secretary  of 
the  Army  (Operations  Research) 

15.  Mr.  J.  Douglas  Sizelove,  Special 
.Assistant  for  Electronic  Systems, 


Deputy  Under  Secretary  of  the 
Army  (Operations  Research) 

16.  Dr.  Richard  Chait,  Director, 

Research,  Assistant  Secretary  of  the 
Army  (Research,  Development  and 
Acquisition) 

17.  Mr.  Maurice  R.  Donnelly,  Director, 

Plans,  Programs  &  Resources, 
Assistant  Secretary  of  the  Army 
(Research,  Development  and 
Acquisition) 

18.  Ms.  Helen  T.  McCoy.  Assistant 

Secretary  of  the  Army  (Financial 
Management) 

19.  Dr.  Robert  W.  Raynsford,  Special 

Advisor  for  Economic  Policy  & 
Productivity  Programs,  Assistant 
Secretary  of  the  Army  (Financial 
Management) 

20.  Ms.  Barbara  A.  Leiby,  Deputy  for 

Operations,  Support,  and  Business 
Activities,  Assistant  Secretary  of  the 
Army  (Financial  Management) 

|FR  Doc.  94-19039  Filed  B-3-94;  8:45  am] 
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DELAWARE  RIVER  BASiN 
COMMiSSiON 

Commission  Meeting  and  Pubiic 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
August  10, 1994.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  10:00 
a.m.  in  Room  620  of  the  New  York  State 
Department  of  Environmental 
Conservation  offices  at  50  Wolf  Road, 
Albany.  New  York. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include  status 
reports  on  the  Upper  Delaware  ice 
diversion  project  and  a  proposal  to 
revise  Commission  water  supply 
charges  regulations  with  respect  to 
transfers  of  certificates  of  entitlement. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  New  fersey-American  Water 
Company,  Inc.,  Western  Division- 
Haddon  System  D-90-108  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  30  million  gallons  (mg)/30  days  of 
water  to  the  applicant's  distribution 
system  from  new  Well  No.  65,  and  to 
increase  the  existing  withdrawal  limit 


from  all  wells  in  the  Camden  and 
Haddon  Systems  of  1.186  mg/30  days  to 
1 ,238  mg/30  days.  The  project  is  located 
in  Cherry  Hill  Township,  Camden 
County,  New  Jersey. 

2.  Waynesborough  Country  Club  D- 
92-9.  An  application  for  approval  of  a 
ground  water  and  surface  water 
withdrawal  proiect  which  supplies 
irrigation  water  for  the  applicant's  golf 
course.  The  applicant  requires  an 
average  of  up  to  200,000  gallons  per  day 
to  irrigate  the  golf  course.  The  water  is 
pumped  from  an  on-site  pond  which  is 
supplemented  by  inflow  from  two 
existing  on-site  wells.  The  project  is 
located  just  o.ff  Route  252  (Darby-Paoli 
Road]  and  south  of  Lancaster  Pike  in 
Easttown  Township,  Chester  County. 
Pennsylvania. 

3.  PECO  Energy  Company  D-92-67.  A 
project  to  modify  the  location  of  the 
applicant's  3.7  million  gallons  per  day 
(mgd)  discharge  (outfall  Oil),  ft-om  its 
Eddystone  Generation  Station  industrial 
wastewater  treatment  plant  (IWTP).  by 
rerouting  the  effluent  to  join  either  or 
both  of  the  main  cooling  water 
discharge  tunnels  (outfalls  007  and  008). 
All  proposed  discharges  are  to  the 
Delaware  River,  and  the  existing  IWTP's 
direct  discharge  will  be  discontinued. 
The  project  is  proptosed  in  order  to  meet 
a  total  dissolved  solids  concentration 
limit  of  1000  mg/1  in  the  Eddystone 
Station  discharge.  The  project  is  located 
south  of  the  confiuence  of  Crum  Creek 
and  the  Delaware  River  in  the  Borough 
of  Eddystone,  Delaware  County. 
Pennsylvania. 

4.  Garden  State  Water  Company  - 
Blackwood  District  D-93-13  CP.  An 
apphcation  for  approval  of  a  ground 
water  withdrawal  project  to:  (1)  Supply 
up  to  33.5  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  Nos.  16  and  17.  screened  in 
the  Mount  Laurel-Wenonah  Formation; 
(2)  increase  the  withdrawal  limit  from 
Well  Nos.  3.  6  and  7.  screened  in  the 
Potomac-Raritan-Magothy  Formation  to 
132.8  mg/30  days  and;  (3)  reduce  the 
withdrawal  limit  from  Well  Nos.  13,  14 
and  15,  screened  in  the  Cohansey- 
Kirkwood  Formation  to  58.3  mg/30 
days.  The  project  is  located  in 
Gloucester  Township,  Camden  County. 
New  Jersey. 

5.  Perdue  Farms  Inc.  D-93-67.  A 
project  to  expand  the  existing  tertiary 
level  Perdue  Farm  industrial  wastewater 
treatment  plant  (IWTP)  at  its 
Georgetown.  Delaware,  poultry 
processing  facility.  The  IWTP  will  be 
modified  and  expanded  from  an  average 
monthly  capacity  of  1.5  mgd  to  2.0  mgd 
and  will  continue  to  discharge  to 
Savannah  Ditch  via  an  outfall  located  to 
the  west  of  Savannah  Road  and  north  of 
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Georgetown,  1 1  Sussex  County, 
Delaware. 

6.  Claude  E.  Lynch  and  Sons  D-93-81. 
An  applicatioi  t  for  approval  of  a  surface 
and  ground  w  iter  withdrawal  project  to 
supply  up  to  A  3.2  nig/30  days  of  water 
to  the  applicaj  it's  agricultural  irrigation 
system  from  n  3w  Well  Nos.  1  and  2, 
16.3  mg/30  da  i^s  of  water  from  existing 
Pond  No.  1  an  i  to  limit  the  withdrawal 
from  all  sourci  ss  to  59.5  mg/SO  days.  The 
project  is  loca  ed  in  Kent  County, 
Delaware. 

7.  Buckingh  im  Township  0-93-82 
CP.  A  project  ( o  construct  a  0.35  mgd 
lagoon/spray  i  Tigation  sewage 
treatment  plan  I  (STP)  to  serve  the  Cold 
Spring  Qeame  ry,  Route  413, 
Buckingham  1  ownship,  Bucks  County, 
Pennsylvania.  Aerated  lagoons  will 
provide  secom  lary  treatment  and 
disinfection  w  11  be  by  chlorine  contact 
prior  to  discha  rge  to  expanded  spray 
irrigation  fieldp.  The  new  treatment 
lagoons  will  \y  i  located  in  Buckingham 
Township  app  roximately  1500  feet  east 
of  the  Plumste  id  Township  boundary. 
The  expanded  spray  irrigation  area  will 
be  located  adjacent  to  the  existing  spray 
irrigation  Beldp  located  just  north  of  the 
intersection  at  Cold  Spring  Creamery 
Road  and  Route  413. 

8.  South  Jen  ey  Port  Corporation  D- 
94-16.  A  stream  encroachment  project 
to  increase  the  docking  capability  at  the 
Beckett  Street  Terminal  on  the  Delaware 
River  in  the  Ci  ty  of  Camden,  Camden 
County,  New  J  ;rsey.  The  apphcant 
proposes  to  hll  two  acres  of  open  water 
inshore  of  Bert  !i  No.  4  and  use  the  filled 
space  for  a  car  [o  staging  area. 

9.  Warwick  'ownship  Water  and 
Sewer  Authori  y  D-94-19  CP.  An 
apphcation  foi  the  consolidation  and 
renewal  of  pri(  ir  approvals  of  ground 
water  withdraw  \ia\  projects  to  supply  up 
to  21.97  mg/3C  days  of  water  to  the 
applicant's  distribution  system  from 
existing  Well  F  [os.  1,  2,  3,  4,  5,  6  and 

8,  and  to  retail  the  existing  withdrawal 
limit  from  all  \  /eUs  of  21.97  mg/30  days. 
The  project  is  ocated  in  Warwick 
Township,  But  Jcs  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  ftotecte  i  Area. 

10.  Townshi  3  of  Lower  Municipal 
Utilities  Authc  rity  D-94-21  CP.  An 
application  foi  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  43  mg/30  ds  ys  of  water  to  the 
applicant's  dis  iribution  system  from 
recently  acquii  ed  existing  Well  Nos. 
AP-1  and  AP-2,  and  to  limit  the 
withdrawal  fro  m  all  wells  to  93  mg/30 
days.  The  proj(  ict  is  located  in  Lower 
Township,  Ca{  e  May  Coimty,  New 
Jersey. 

11.  Hatfield  'Quality  Meats,  Inc.  D-94- 
34.  An  applica  ion  for  approval  of  a 


ground  water  withdrawal  project  to 
supply  up  to  5.4  mg/30  days  of  water  to 
the  applicant's  processing  facility  from 
new  Well  No.  10,  and  to  increase  the 
existing  withdrawal  limit  of  9.5  mg/30 
days  from  all  wells  to  14.9  mg/30  days. 
The  project  is  located  in  Hatfield 
Township,  Montgomery  Coimty,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Coimnission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  bearing. 

Dated:  July  26, 1994. 
Susan  M.  Weisman, 

Secretary. 

|FR  Doc.  94-18947  Filed  8-3-94;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Oak  Ridge  Operations;  Determinatfon 
of  Noncompetitive  Financial 
Assistance 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice. 

SUMMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.7(b)(2)(i),  it  intends  to 
issue  on  a  noncompetitive  basis  a  grant 
to  Vanderbilt  University,  Nashville,  TN, 
to  continue  providing  academic  training 
and  sufficient  on-the-job  training  to 
interns  to  enable  them  to  function  as 
professionals  in  environmental 
remediation  and  waste  treatment 
resulting  from  the  decontamination  and 
decommissioning  of  nuclear  facilities. 
The  period  of  performance  for  the  grant 
will  be  three  years.  The  estimated  cost 
is  $833,973.  First  year  funding  will  be 
$150,000. 

PR(DCUREMENT  REQUEST  NO.:  05- 
940R22343.000. 

PROJECT  SCOPE:  Vanderbilt  University's 
May  27, 1994  application  is  for 
continuation  of  effort  begun  on  a 
previous  grant.  This  internship  program 
provides  six  people  a  year  with  the 
proper  academic  training  and  sufficient 
on-the-job  training  to  enable  them  to 
function  as  professionals  in 
environmental  remediation  and  waste 
treatment  resulting  from  the 
decontamination  and  decommissioning 
of  nuclear  faciUties.  The  grant,  which 
supports  the  Student  Assisted 
Remediation  Prognun  in  Environmental 
Management,  plays  a  major  role  in 
meeting  the  objective  of  providing 


yoimg,  trained  persoimel  to  enter  the 
fields  of  environmental  remediation  and 
waste  treatment.  At  the  end  of  the  first 
year  of  academic  work,  the  students  are 
assigned  for  three  months  to  a  DOE- 
owned  contractor-operated  facility  or  to 
a  DOE  prime  contractor  to  gain  first- 
hand experience  in  the  field.  To  date, 
most  of  the  graduating  students  have 
chosen  to  work  in  the  areas  for  which 
they  have  trained,  thereby  meeting  the 
primary  objective  of  the  program.  In 
view  of  the  nation's  environmental 
consciousness  related  to  cleanup  of 
Department  of  Energy  faciUties,  it  is 
clear  that  the  increase  in  the  number  of 
skilled  personnel  trained  in 
environmental  remediation  and  waste 
treatment  as  a  result  of  the  Vanderbilt 
University  Internship  Program  will  aid 
in  strengthening  the  Department's 
position  of  assuring  that  contaminated 
site  are  properly  decontaminated  and 
decomissioned  in  an  efficient  and 
timely  manner.  In  order  to  maintain 
continuity  of  a  long-range  program  that 
began  in  1984,  eligibility  for  this  aweird 
is  restricted  to  Vanderbilt  University. 
FOri  FURTHER  INFORMAT)ON  CONTACT: 
Carolyn  Davis,  USDOE,  Oak  Ridge 
Operations,  P.O.  Box  2001,  Oak  Ridge, 
TN  37831-«622,  (615)  576-0418. 

Issued  in  Oak  Ridge,  TN  on  July  25, 1994. 
Peter  D.  Dayton, 

Director,  Procurement  and  Contracts  Division, 
Oak  Ridge  Operations. 
[PR  Doc  94-19063  Filed  8-3-94;  8:45  am] 
BILLING  CODE  •450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG94-86-000,  et  at.] 

CMS  Operating  S.A.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

July  28. 1994. 

"Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Operating  S.A. 

[Docket  No.  EG94-86-0001 

On  July  21, 1994,  CMS  Operating 
S.A.,  Av.  Roque  Saenz  Pefia  1116,  piso 
9  (1035),  Buenos  Aires,  Argentina,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  apphcation  for 
determination  of  exempt  wholesale 
generator  status  piusuant  to  Part  365  of 
the  Commission's  regulations. 

CMS  Operating  S.A.  is  a  subsidiary  of 
CMS  Generation  S.A.,  which  is  a 
subsidiary  of  CMS  Enterprises 
Company,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  CMS  Energy 
CorpcHration.  Through  affiliates,  CMS 
Operating  S.A.  was  pre-awarded  on  June 


Federal  Register  /  Vol.  59,  No.  149  /  Thursday,  August  4.  1994  /  Notices 


3^753 


29, 1994,  the  right  to  operate  the  Lujan 
de  Cuyo  and  Cruz  de  Piedra  locations  of 
Centrales  Termicas  Mendoza  S.A., 
which  have  a  nominal  capacity 
exceeding  400  MW.  The  Facility  is 
located  near  the  City  of  Mendoza  in 
Argentina. 

Comment  cfafe.' August  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  The  City  of  Cleveland,  Ohio  v.  The 
Cleveland  Electric  Illuminating 
Company 

[Docket  No.  EL94-80-0001 

Take  notice  that  on  July  20, 1994,  the 
City  of  Cleveland,  Ohio  tendered  for 
filing  a  complaint  against  the  Cleveland 
Electric  Illuminating  Company  for 
breaches  of  the  1975  Interconnection 
Agreement  between  the  parties. 

Comment  date:  August  29. 1994,  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

3.  Southern  California  Edison  Company 

[Docket  No.  ERB8-83-0111 

Take  notice  that  on  July  21, 1994, 
Southern  California  Edison  Company 
tendered  for  fihng  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  August  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Soothem  CalifcMnia  Edison  Company 

(Docket  No.  ER91-201-0O41 

Take  notice  that  on  July  21, 1994, 
Southern  California  Edison  Company 
tendered  for  filing  its  compHance  filing 
in  the  above-referenced  docket. 

Comment  date:  August  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER94-1 58-000] 

Take  notice  that  on  July  22, 1994, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Tariff  between  itself  and 
Consolidated  Water  Power  Company. 
WP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  requirements, 
and  an  effective  date  of  May  15, 1994. 

Comment  date:  August  12, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Empire  LP.  #2 

(Docket  No.  ER94- 144 8-000] 

TaKR  notice  that  on  July  14,  1994, 
Northeast  Empire  L.P.  #2  tendered  for 
tiling  an  amendment  to  its  July  6,  1994, 
filing  in  the  above-referenced  docket. 


Comment  date:  August  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  San  Oiego  Gas  &  Electric  Company 

[Docket  No.  ER94-1455-000) 

Take  notice  that  on  July  15, 1994,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  an  Interchange 
Agreement  (Agreement)  between  SDG&E 
and  Eclipse  Energy,  Inc.  (Eclipse). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  15th  of  September,  1994,  or  at  the 
earliest  possible  date. 

Copies  of  this  fiUng  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Eclipse. 

Comment  date:  August  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pepperell  Power  Associates  Limited 
Partnership 

(Docket  Nos.  AC94-214-000  ER94-1474- 
000] 

Take  notice  that  on  July  15, 1994, 
Pepperell  Power  Associates  Limited 
Partnership  tendered  for  filing  a  notice 
of  termination  of  its  Power  Sale 
Agreement  writh  the  Commonwealth 
Electric  Company  and  a  request  for 
waiver  of  the  requirement  to  file  a  Form 
1  for  the  calendar  years  1993  and  1994. 

Comment  date:  August  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cal  Ban  Corp. 

(Docket  Nos.  QFa3-333-002  and  QF83-333- 
003) 

On  July  25, 1994,  Cal  Ban  Corp. 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  pertains  to  the 
technical  aspects  of  the  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  August  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs ' 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanis  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

Lin  wood  A.  VVataon,  Jr., 

Acting  Secretary. 

[PR  Doa  94-18977  Filed  8-3-94;  8:45  am) . 

BiLUNQ  cooc  crtr-evp 


Federal  Energy  Regulatory 

Commission 


[Docket  No.  EG94-87-000,  et  al.] 

Hermiston  Power  Partnersh^,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  29. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Hermiston  Power  Partnership 

[Docket  Na  EG94-87-0OO] 

On  July  26, 1994,  Hermiston  Power 
Partnership,  c/o  Hermiston  Power 
Company,  P.O.  Box  7867.  Boise,  ID 
83707,  filed  wi\h  the  Federal  Energy 
Regulatory  Commission 
("Commission")  an  application  for 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Hermiston  Power  Partnership  intends 
to  own  and  operate  a  multi-unit,  natural 
gas-fired  combined-cycle  cogeneration 
facility  with  automatic  generation 
control  and  related  transmission  and 
interconnection  equipment  and  with  a 
maximum  net  electric  power  production 
capacity  of  461  megawatts.  All  of  the 
facility's  electric  power  net  of  the 
facility's  operating  electric  power  will 
be  sold  at  wholesale  to  the  Bonneville 
Power  Administration,  acting  on  behalf 
of  the  United  States  Department  of 
Energy. 

Comment  date:  August  19. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wiH  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  PSI  Energy  In. 

(Docket  No.  ER89-672-006] 

Take  notice  that  on  January  13.  and 
July  1993.  and  July  H.  1994.' PSI  Energy 
Inc.  (PSI)  submitted  its  informational 
filing  for  the  Second  half  of  1992,  First 
half  of  1993  and  First  "half  of  1994  as 
required  by  Section  T  of  its 
Transmission  Service  Tariff.  Copies  of 
PSI's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
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3.  National  Electric  Associates  Limited 
Partnership 

(Docket  No.  ER4o-168-017] 

Take  notice  that  on  July  19. 1994, 
National  Electric  Associates  Limited 
Partnership  (I^EA)  filed  certain 
information  a  i  required  by  the  Ordering 
Paragraph  (L)  of  the  Commission's 
March  20,  1990.  order  in  Docket  No. 
ER9(>-168-000.  Copies  of  NEA's 
informational  filing  are  on  file  with  the 
Commission  a  nd  are  available  for  public 
inspection. 

4.  Chicago  Ensrgy  Exchange  of  Chicago, 
Inc. 

(Docket  No.  ER!  0-225-01 7) 

Take  notice  that  on  July  14. 1994. 
Chicago  Energy  Exchange  of  Chicago, 
Inc.  (Energy  Exchange)  filed  certain 
information  ai  required  by  the  Ordering 
Paragraph  (L)  pf  the  Commission's  April 
19, 1990.  ordar  in  this  proceeding,  51 
FERC"I61,054  (1990).  Copies  of  Energy 
Exchange's  inlormational  filing  are  on 
file  with  the  CJommission  and  are 
available  for  public  inspection. 

5.  Milibrd  Power  Limited  Partnership 

(Docket  No.  ERi3-493-002j 

Take  notice  that  on  July  5, 1994, 
Milford  Power  Limited  Partnership 
(Partnership),  ifiled  certain  information 
as  required  by]  the  Commission's 
September  17  1993.  letter  order  in 
Docket  No.  EF  93-^93-000.  Copies  of 
Partnership's  nformational  filing  are  on 
file  with  the  C  ommission  and  are 
available  for  public  inspection. 

6.  CRSS  Powe  r  Marketing,  Inc. 

(Docket  No.  ER<  4-142-002] 

Take  notice  that  on  July  12.  1994. 
CRSS  Power  h  larketing.  hic.  (CRSS) 
filed  certain  ii  formation  as  required  by 
the  Commissii  in"s  December  30, 1993, 
letter  order  in  Docket  No.  ER94-142- 
000.  Copies  of  CRSS's  informational 
filing  are  on  fi  e  with  the  Commission 
and  are  availa  )le  for  public  inspection. 

7.  Eastern  Po*  rer  Distribution,  Inc.    * 

ER<  4-964-0021 


(Docket  No 

Take  notice 
Eastern  Power 
filed  certain 
the  Commi 
order  in  Dockit 
Copies  of  EDPfs 
on  file  with 
available  for 


th3 


8.  Maine  Publ 

(Docket  No.  ER44-1481-O0OJ 

Take  notice 
Maine  Public 
Public)  filed  a^ 
Agreement  wi 


that  on  July  15.  1994. 
Distribution,  Inc.  (EDP) 
ii  formation  as  required  by 
issi(^n's  April  5.  1994.  letter 
No.  ER94-964-000. 
informational  filing  are 
Commission  and  are 
ic  inspection. 

c  Service  Co. 


piibli 


that  on  July  22.  1994, 
:  Jervice  Company  (Maine 

executed  Service 
h  Boston  Edison 


Company.  Maine  Public  states  that  the 
service  agreement  is  being  submitted 
pursuant  to  its  tariff  provision 
pertaining  to  the  short-term  non-firm 
sale  of  capacity  and  energy  which 
establishes  a  ceiling  rate  at  Maine 
Public's  cort  of  service  for  the  units 
available  for  sale. 

Maine  Public  requests  that  the  service 
agreement  become  effective  on  Augyst 
1. 1994.  and  requests  waiver  of  the/ 
Commission's  regulations  regarding 
filing. 

Comment  date:  August  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

(Docket  No.  ER94-1 482-000) 

Take  notice  that  on  July  22,  1994, 
Entergy  Services,  Inc.  (Entergy  Services) 
tendered  for  filing  a  Revised  Attachment 
A  to  the  Transmission  Service 
Agreement  (TSA)  between  Entergy 
Services  and  AES  Power,  Inc.  Entergy 
Services  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  the 
Entergy  Operating  Companies' 
Transmission  Service  Tariff  over  their 
transmission  system  for  certain  sales  by 
AES  to  East  Kentucky  Power 
Cooperative,  Inc.  Revised  Attachment  A 
increases  the  level  of  service  under  the 
TSA  to  5  MW. 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Co. 

(Docket  No.  ER94-1483-0001 

Take  notice  that  on  July  25,  1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Amendment  No.  3  to 
the  Axis  Station  Agreement  between 
Imperial  Irrigation  District  (IID)  and 
APS.  the  Axis  Station  Letter  Agreement 
of  Future  Intentions  and  the  Axis 
Committee  Agreement  on  Natural  Gas 
Ser\ice  for  Axis/Yucca  Steam  Power 
Plant  (Committee  Agreement)  all  related 
to  APS-FPC  Rate  Schedule  No.  5  APS 
has  requested  that  the  Commission 
disclaim  jurisdiction  over  the 
Committee  Agreement. 

Copies  of  this  fifing  have  been  served 
upon  IID  and  the  Arizona  Corporation 
Commission. 

Comment  date:  August  12. 1994.  in 
accordance  with  Standsud  Paragraph  E 
at  the  end  of  this  notice. 

11.  San  Diego  Gas  &  Electric  Co. 

(Docket  No.  ER94-1484-0001 

Take  notice  that  on  July  25,  1994,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  an  Interchange 
Agreement  between  SDG&E  and  the  City 
of  Redding,  (Redding). 


SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  1st  day  of  October,  1994  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Redding. 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  San  Diego  Gas  &  Electric  Co. 

(Docket  No.  ER94-1485-000) 

Take  notice  that  on  July  25, 1994  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  an  Interchange 
Agreement  between  SDG&E  and 
National  Electric  Associates  Limited 
Partnership,  (NEA). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  1st  day  of  October,  1994  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  NEA. 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Indiana  Michigan  Power  Co. 

[Docket  No.  ER94-1 4 86-000] 

Take  notice  that  Indiana  Michigan 
Power  Company  (I&M),  on  July  22, 
1994,  tendered  for  filing  with  the 
Commission  Facility  Request  No.  5  to 
the  existing  Agreement,  dated  December 
11.  1989.  (1989  Agreement),  between 
I&M  and  Wabash  Valley  Power 
Association.  Inc.  (VWPA).  Facility 
Request  No.  5  was  negotiated  in 
response  to  WVPA's  request  that  I&M 
provide  an  additional  delivery  point  at 
138-kV  for  a  new  station  to  be  operated 
by  Noble  County  REMC  (Co-op  Name) 
and  known  as  LaOtto  Station.  The 
Commission  has  previously  designated 
the  1989  Agreement  as  I&M's  Rate 
Schedule  FERC  No.  81. 

As  requested  by.  and  for  the  sole 
benefit  of  WVPA.  I&M  proposes  an 
effective  date  of  October  31, 1994,  for 
Facilities  Request  No.  5.  A  copy  of  this 
filing  was  served  upon  WVPA,  the 
Indiana  Utility  Regulatory  Commission, 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  August  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ohio  Power  Co. 

(Docket  No.  ER94-1487-000] 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC),  on 
July  25, 1994,  tendered  for  filing  a 
transmission  service  agreement,  dated 
July  1, 1994.  (TSA).  The  TSA,  e.xecuted 
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by  Cleveland  Public  Power  (CPP)  and 
Ohio  Power  Company  (OPCO),  provides 
for  service  to  be  made  available  to  CPP 
pursuant  to  AEPSC  FERC  Electric  Tariff 
Original  Volume  No.  1.  An  effective 
date  of  July  1,  1994,  was  requested. 

A  copy  of  the  filing  was  served  upon 
CPP  and  the  Pubhc  UtiUty  Commission 
of  Ohio. 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Co. 

[Docket  Na  ER94-1489-0001 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on  July  25, 
1994,  tendered  for  filing,  a  Service 
Agreement  to  provide  non-firm 
transmission  service  to  Maine  Public 
Service  Company  (MPSC)  under  the  NU 
system  Companies'  Transmission 
Service  Tariff  No.  2. 

NUSCO  states  that  a  copy  of  the  filing 
has  been  mailed  to  MPSC 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER94-149O-0001 

Take  notice  that  on  July  26, 1994, 
Pubhc  Service  Company  of  New  Mexico 
(PNMJ  tendered  for  fiUng  a  Service 
Schedule  D  to  the  Interconnection 
Agreement  between  PNM  and  the  City 
of  Anaheim,  California  (Anaheim). 
Service  Schedule  D  provides  for  the  sale 
of  short  term  firm  capacity  between 
PNM  and  Anaheim. 

Copies  of  the  fiUng  have  been  served 
upon  Anaheim  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER94-1491-0001 

Take  notice  that  on  July  26, 1994, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  an 
Amendment  Niunber  One  to  Service 
Schedule  E  to  an  Interconnection 
Agreement  between  PNM  and  Utah 
Associated  Municipal  Power  Systems 
(UAMPS).  Amendment  Number  One 
provides  for  the  addition  of  the  Four 
Comers  Generating  Station  delivery 
point  and  amends  the  monthly  charge 
for  San  Juan  Unit  4  Transmission 
Service. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  for 
an  efSBctive  date  of  July  1, 1994,  for 
Amendment  Number  One. 


Copies  of  the  filing  have  been  served 
upon  UAMPS  and  the  New  Mexico 
Pubhc  Utility  Commission. 

Conmient  dote;  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-19013  Filed  8-3-94;  8:45  am] 
BILUNG  CODE  6717-01-P 

[Project  No.  10942-001] 

Skykomish  River  Hydro;  Intent  to 
Conduct  Environmental  Scoping 
Meetings  and  Site  Visit 

July  29, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  a  Ucense  of  the  proposed 
Martin  Creek  Hydroelectric  Project, 
Project  No.  10942-001.  The  Martin 
Creek  Hydroelectric  Project  is  located 
on  Martin  Creek,  about  7  miles  east  of 
Skykomish,  Washington,  in  King 
County^ 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  this 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Pohcy  Act. 

In  the  EA,  we  will  consider  both  site- 
specific  and  cimiulative  environmental 
impacts  of  the  project  and  reasonable 
alternatives,  and  will  include  an 
economic,  financial,  and  engineering 
analysis. 

The  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  a  final  EA.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
by  the  Commission  in  reaching  its  final 
licensing  decisicm. 


Socking  Meetings 

Staff  will  hold  two  scoping  meetings. 
A  scoping  meeting  oriented  towards  the 
pubhc  will  be  held  on  August  24, 1994 
at  6  p.m.,  at  the  Skykomish  School,  100 
Railroad  Avenue,  Skykomish. 
Washington.  A  scoping  meeting 
oriented  towards  the  agencies  will  be 
held  on  August  25.  1994  at  9:30  a.m.,  at 
the  Conference  Room — Skykomish  River 
Hydro.  1422  130th  Avenue  NE.. 
Bellevue,  Washington. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  ji  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outUning 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the  FERC 
mailing  list.  Copies  of  the  scoping 
document  will  also  be  available  at  the 
scoping  meeting. 

Objectives 

At  the  scoping  meetings  the  FERC 
staff  will:  (1)  identify  preliminary 
environmental  issues  related  to  the 
proposed  project;  (2)  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EA; 
(4)  sohcit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  pubhc  on  issues  that 
should  be  analyzed  in  the  EA,  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs  preliminary  views. 

Procedures 

The  scoping  meetings  will  be 
recorded  by  a  court  reporter  and  all 
statements  (oral  and  written)  will 
become  part  of  the  formal  record  of  the 
Commission  proceedings  on  the  Martin 
Creek  Hydroelectric  Project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  pubhc  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  Secretary, 
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Federal  Energ]  Regulatory  Commission. 
825  North  Cap  tol  Street,  NE.. 
Washington.  CJC  20426,  until  September 
30, 1994. 

All  written  dorrespondence  should 
clearly  show  ti  le  following  caption  on 
the  first  page:  Martin  Creek 
Hydroelectric  *roject.  FERC  Project  No. 
10942-001. 

Intervenors-j-those  on  the 
Commission's  pervice  list  for  this 
proceeding  (polies) — are  reminded  of 
the  Commissiqn's  Rules  of  Practice  and 
Procedure,  reqtiiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  i  lame  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  file^  comments  or  documents 
with  the  Comn  lission  relating  to  the 
merits  of  an  iss  ue  that  may  affect  the 
responsibiUtiei ;  of  a  particular  resource 
agency,  they  m  ust  also  serve  a  copy  of 
the  document  ( m  that  resource  agency. 

Site  Visit 

A  site  visit  t(  the  Martin  Creek 
Hydroelectric  Project  is  plaimed  for 
August  24, 1994.  Those  who  wish  to 
attend  should  plan  to  meet  at  10  a.m.  at 
the  Skyriver  Iri|i  in  Skykomish. 
Washington.  a4d  shortly  thereafter, 
leave  for  the  pnoject  site  located  about 
7  miles  away.  Hor  more  details,  contact 
Mr.  Lon  Covin  J  Skykomish  River  Hydro, 
at  (206)  455-0234. 

Any  questions  regarding  this  notice 
may  be  directed  to  Mr.  Carl  Keller, 
Environmental  {Coordinator  at  FERC 
(202)  219-283 
Linwood  A.  Wat^o.  )r., 
Acting  Secretary. 
(PR  Doc.  94-189*8  Filed  8-3-94:  8:45  am 

eiLUNQ  CODE  STir-pi-M 


[Project  Nos.  22^0-006,  et  al.) 

Hydroelectric  Applications  [Souttiem 
California;  Edi;  ton  Company,  et  at.]; 
Applications 

Take  notice  tnat  the  following 
hydroelectric  applications  have  been 
filed  with  the  Qom mission  and  are 
available  for  pu  blic  inspection: 

la.  Type  of  Application:  New  License. 

b.  Project  No  :  P-2290-006. 

c  Date  Filed:  December  27.  1991. 

d.  Applicant:  Southern  California 
Edison  Compar  y. 

e.  Name  of  Pioject:  Kern  River  No.  3 
Hydroelectric  ft-oject. 

f.  Location:  la  Sequoia  National 
Forest,  on  the  ^  orth  Fork  Kem  River,  in 
Kem  and  Tular  i  Counties,  California. 
Townships  23- 17  S,  Ranges  31-33  E. 

Filed  Pursi  ant  to:  Federal  Power 
16U.S.C.  5  91(a)-825(r). 


g 
Act 


h.  Applicant  Contact:  Mr.  Gary 
Dudley,  Southern  California  Edison 
Company,  P.O.  Box  800,  Rosemead,  CA 
91770,  Telephone  (818)  302-8946. 

i.  FERC  Contact:  Kathleen  Sherman 
(202) 219-2834. 

j.  Deadline  Date:  Filing  and  Service  of 
Responsive  Documents — The 
application  is  being  re-noticed  as  ready 
for  environmental  analysis  due  to  the 
recent  filing  of  additional  information 
related  to  Whitewater  boating  studies. 
The  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  for  the 
project  only  on  those  aspects  of  the 
license  application  which  relate  to  the 
Whitewater  boating  additional 
information  filed.  Comments,  reply 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions  which 
have  already  been  filed  with  the 
Commission  in  response  to  the 
Commission's  April  1,  1994,  notice  of 
the  application's  readiness  for 
environmental  analysis,  need  not  be  re- 
filed. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8.  1991,  56 
FR  23108  (May  20,  1991),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  additional  information  be  filed  with 
the  Commission  within  60  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  horn  the 
date  of  this  notice.  Notice  of  this 
application  was  issued  on  July  19, 1994. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  fi'om  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

AH  filings  must:  (1)  bear  in  all  capital 
letters  the  Utle  "COMMENTS."  "REPLY 
COMMENTS." 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  nimiber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  Secretary, 


Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to:  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  j  above. 

1.  Description  of  the  Project:  The 
existing  project  consists  of  the 
following: 

(1)  thweo-foot-high  Fairview  dam  on 
the  North  Fork  Kem  River;  (2)  the  5- 
foot-high  Salmon  Creek  diversion  dam; 
(3)  the  8-foot-high  Corral  Creek 
diversion  dam;  (4)  tunnels  totalling 
60.270  feet  in  length;  (5)  concrete 
flumes  totalling  4.600  feet  in  length;  (6) 
a  1,146  foot-long  steel  pipe  siphon;  (7) 
a  forebay;  (8)  two  2,500-foot-long 
penstocks  with  diameters  varying 
between  84  inches  to  60  inches;  (9)  a 
powerhouse  containing  two  generating 
units  with  a  combined  installed 
capacity  of  40.2  MW  and  an  average 
annual  generation  of  capacity  of  40.2 
MW  and  an  average  aimual  generation 
of  186,357  MWh;  (10)  three  66  kV 
transmission  lines,  one  45  miles  long, 
one  27  miles  long  and  one  1,947  feet 
long;  and  (11)  appurtenant  facilities. 

Tne  Licensee  is  not  proposing  any 
changes  to  the  existing  project  works. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  Licensee. 

n.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  development  application.  No 
competing  appUcations  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N.E.,  Room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
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reproduction  at  Southern  California 
Edison  Company,  located  at  2244 
Walnut  Grove  Avenue,  Rosemead, 
Cahfomia,  91770  or  by  calling  Mr.  Gary 
Dudley  at  (818)  302-8946. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  Environmental  Assessment  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission  conducted  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
continued  operation  of  the  hydropowei- 
project.  A  scoping  document  was  issued 
February  25,  1994,  and  comments  were 
invited.  Anyone  who  wishes  to  provide 
staff  with  further  scoping  comments 
related  to  the  Whitewater  boating 
additional  information,  may  do  so  by 
filing  comments  with  the  Commission. 
(See  j  above  for  filing  procedure.)  All 
scoping  comments  will  be  considered 
by  staff  in  the  preparation  of  the 
Environmental  Assessment.  Any  further 
scoping  comments  should  be  filed  by 
the  deadline  established  above. 

2a.  Type  of  Application:  Declaration 
of  Intention.. 

b.  Docket  No.  :  DI94-4-000. 

c.  Date  Filed  :  May  16,  1994. 

d.  Applicant :  City  of  Nashua. 

e.  Name  of  Project :  Nashua  Mill  Dam 
Project. 

f.  Location  :  On  the  Cedar  River,  in 
Chickasaw  County,  Nashua,  Iowa. 

g.  Filed  Pursuant  to  :  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C. 

§  817(b). 

h.  Applicant  Contact :  Rebecca  Neal, 
City  Clerk,  City  of  Nashua,  Qty  Hall, 
Nashua,  lA  50658,  (515)  435-4156. 

i.  FERC  Contact :  Hank  Ecton,  (202) 
219-2678. 

i.  Comment  Date  :  September  1, 1994. 

k.  Description  of  Project:  The 
proposed  project  will  consist  of:  (1)  a 
mill  pond  with  a  surface  area  of  700 
acres;  (2)  a  16-foot-high,  250-long 
concrete  dam;  (3)  an  existing  82-foot- 
long  powerhouse,  containing  two  Leffel 
generators  with  a  proposed  capacity  of 
800  kilowatts;  and  (4)  appurtenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  the  project:  (1) 
would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utiUze  surplus 
water  .or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 


construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Applicant 
intends  to  use  all  energy  produced. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

3a.  Type  of  Application:  Recreational 
Use  of  Project  Lands. 

b.  Project  No:  516-176. 

c.  Date  Filed:  November  30,  1993. 

d.  Applicant:  South  Carolina  Electric 
and  Gas  Company. 

e.  Name  of  Project:  Saluda. 

f.  Location:  The  proposed  project 
would  be  located  on  the  north  bank  of 
the  Saluda  River,  below  the  dam  at  Lake 
Murray,  in  the  general  vicinity  of  the 
towns  of  Irmo  and  Chapin.  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Randolph  H. 
Mahan.  Assistant  General  Counsel, 
South  Carolina  Electric  &  Gas  Company, 
P.  O.  Box  764,  Columbia,  SC  29218, 
(803)  748-3538. 

i.  FERC  Contact:  John  K.  Hannula, 
(202) 219-0116. 

j.  Comment  Date:  September  8,  1994. 

k.  Description  of  apphcation:  The 
applicant  proposes  to  lease  117  acres  of 
project  land  for  the  development  of  a 
multi-use  park  by  the  Irmo-Chapin 
Recreation  Commission. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

4a.  Type  of  Application:  New  License 
for  Major  Project. 

b.  Project  No.:  2687-014. 

c.  Date  filed:  December  20, 1993. 

d.  Applicant:  Pacific  Gas  &  Electric 
Company. 

e.  Name  of  Project:  Pit  1  Project. 

f.  Location:  On  the  Fall  River  and  the 
Pit  River,  near  the  towns  of  Fall  River 
Mills,  McArthur,  and  Bumey,  in  Shasta 
County,  California. 

g.  Filed  Ptirsuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Steve  Christ, 
Project  Manager,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  770000,  PlOA,  San 
Francisco,  Cahfomia  94177,  (415)  973- 
2629. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Deadline  for  Interventions  and 
Protests:  September  29, 1994. 

k.  Status  of  Enviroiunental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1)  a  15-foot-high 


concrete  diversion  structure  on  the  Fall 
River  forming  a  small  impoundment;  (2) 
a  40-foot-high  earthen  dam  on  the  Fall 
River  forming  a  222-acre  forebay 
impoimdment;  (3)  an  intake  structure  on 
each  impoundment;  (4)  a  1.200-foot- 
long  canal  carrying  water  from  each 
intake  structure  to  a  tunnel;  (5)  the 
10,076-foot-long,  14-foot-hi^  tunnel; 
(6)  two  1,372-foot-long  penstocks;  (7)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
61  MW;  (8)  a  1,150-foot-long  tailrace 
returning  water  to  the  Pit  River;  and  (9) 
appurtenant  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

n.  Available  Locations  of 
AppUcations:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  N.E.,  Room  3104,  Washington, 
D.C.  90426,  or  by  calling  (202)  208- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
offices  of  the  Pacific  Gas  and  Electric 
Company,  77  Beale  Street,  San 
Francisco,  California,  or  by  calling  Mr. 
Steve  Christ  at  (415)  973-2629. 

5a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11489-000. 

c.  Date  filed:  June  17,  1994. 

d.  Applicant:  Magma  Power 
Company. 

e.  Name  of  Project:  Big  Mountain 
Modular  Pumped  Storage. 

f.  Location:  On  Big  Mountain  and  near 
Sanpete  Valley,  near  the  city  of  Ephraim 
in  Sanpete  County,  Utah,  partially  on 
U.S.  lands  administered  by  the  Bureau 
of  Land  Management.  Townships  13, 14. 
15.  and  16  South,  Range  2  East. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David  R. 
Herrick,  4365  Executive  Drive,  Suite 
900,  San  Diego.  CA  92121.  (619)  622- 
7800. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 

j.  Comment  Date:  September  26, 1994. 
k.  Description  of  Project:  The  proposed 
project  would  not  be  located  on  any 
natural  body  of  water,  but  would  consist 
of:  (1)  a  225-foot-high.  1,500-foot-long 
embankment  impounding  the  77-acre 
upper  reservoir  in  a  natural  basin  on  Big 
Mountain;  (2)  8.600  feet  of  timnel  and 
penstock,  including  a  surge  shaft;  (3) 
earthern  embankments  totaUng  7,100 
feet  long,  with  a  maximum  height  of  180 
feet,  containing  the  102-acre  lower 
reservoir  at  the  foot  of  the  mountain;  (4) 
an  undeiiground,  60-foot-diameter 
caisson-type  powerhouse  at  the  lower 
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reservoir  with  an  installed  capacity  of 
200  megawatt;  i,  with  a  switchyard  at  the 
surface;  and  (; )  a  19-mile-long 
transmission  1  ne  connecting  to 
PacifiCorp's  e:  dsting  transmission 
system.  Water  for  the  initial  fill  and  for 
make-up  wou!  d  be  purchased  from 
existing  water  rights  holders,  and  is 
expected  to  cc  me  from  the  local  aquifer. 

The  project  vould  generate  an 
estimated  627, 5  Gwh  of  energy 
annually.  The  astimated  cost  of  the 
studies  to  be  c  mducted  under  the 
preliminary  p«  rmit  is  $1,000,000.  No 
newToads  woi  ild  be  needed  for 
conducting  sti  dies  under  the 
preliminary  p(  rmit. 

1.  Purpose  o  Project:  Project  power 
would  be  sold  to  PacifiCorp. 

m.  This  noti :«  also  consists  of  the 
following  Stan  lard  paragraphs:  A5.  A7, 
A9,  AlO.  B,  C,  and  D2. 

6a.  Type  of  i  application:  Declaration 
of  Intention. 

b.  Project  N( .:  DI94-1-OO0. 

c.  Date  Filed :  April  4,  1994. 

d.  Applicant:  Town  of  Estes  Park. 

e.  Name  of  F  roject:  Fall  River 
Hydroelectric :  Station. 

f.  Location;  Fall  River,  near  Estes 
Park,  in  Larimdr  County,  Colorado. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C. 

§  817(b). 

h.  Applicant  Contact:  Mr.  Michael 
Mangelsen,  As  listant  to  the  Director, 
Estes  Park  Ligl  t  &  Power  Department, 
P.O.  Box  1200.  Estes  Park,  CO  80517, 
(303)  588-533:  . 

i.  FERC  Contact:  Etta  Foster.  (202) 
219-2679. 

j.  Comment  Date:  September  8, 1994. 

k.  Descriptio  i  of  Project:  The  existing 
Fall  River  Hyd  oelectric  Station  consists 
of:  (1)  the  exist  ng  Cascade  dam 
diversion  struc  ;ure;  (2)  a  30-inch  wide, 
5.300-foot-lonj  penstock;  (3)  a 
powerhouse  co  ntaining  2  generating 
units  with  a  tol  al  rated  capacity  of  880 
k\V;  (4)  a  transi  nission  line  connected  to 
the  Town's  mu  :iicipal  distribution  grid; 
and  (5)  appurtenant  facilities. 

When  a  Decl  iration  of  Intention  is 
filed  with  the  F  ederal  Energy  Regulatory 
Commission,  t]  e  Federal  Power  Act 
requires  the  Co  nmission  to  investigate 
and  determine  ithe  interests  of 
interstate  or  foi  eign  commerce  would  be 
affected  by  the  iroject.  The  Commission 
also  determinei  whether  or  not  the 
project:  (1)  woi  Id  be  located  on  a 
navigable  wate  way;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  Statjs;  (3)  would  utilize 
surplus  water  c  r  water  power  from  a 
government  dan;  or  (4)  if  applicable, 
has  involved  oi  would  involve  any 
construction  su  bsequent  to  1935  that 
may  have  incre  ised  or  would  increase 


the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Applicant 
proposes  to  rehabilitate  the  the  flood 
damage  project  and  resume  operation  of 
the  facility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

7a.  Type  of  Application:  Amendment 
of  Preliminary  Permit. 

b.  Project  No.:  11391-001. 

c.  Date  filed:  June  6,  1994. 

d.  Applicant:  City  of  Boulder, 
Colorado. 

e.  Name  of  Project:  Boulder  Lindsay. 

f.  Location:  On  Bull  Gulch,  in 
Jefferson  County,  Colorado.  T.2S., 
R.70W..  and  T.2S..  R.71W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Karl  Kumli, 
III.  Krassa.  Lindholm,  Kumli  &  Madsen. 
4888  Pearl  East  circle,  Suite  202W. 
Boulder,  CO  80301,  (303)  442-2156. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Comment  Date:  September  15,  1994. 

k.  Description  of  amendment:  The 
proposed  amendment  would  reduce  the 
amount  of  land  originally  reserved  for 
the  project  to  about  323.6  acres.  The 
project  features  would  remain  the  same 
as  those  stated  in  the  preliminary 
permit,  issued  June  30. 1993.  A  detailed 
land  description  is  included  in  the 
amendment  application.  A  map  of  the 
amended  project  is  included  with  this 
notice. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  AlO, 
B,  C,  and  D2. 

8a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  3574-004. 

c.  Date  filed:  October  18, 1993. 

d.  Applicant:  Continental  Hydro 
Corporation. 

e.  Name  of  Project:  Tiber  Dam 
Hydroelectric  Project. 

f.  Location:  At  the  U.S.  Department  of 
the  Interior,  Bureau  of  Reclamation's 
Tiber  Dam,  on  the  Marias  River  in 
Liberty  County,  Montana.  Tovmship  30 
North,  Range  5  East,  Sections  28,  29,  32, 
and  33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Robert  L. 
Winship,  Vice  President,  Continental 
Hydro  Corporation,  745  Atlantic 
Avenue,  10th  Floor,  Boston,  MA  02111- 
2735,  (617)  357-9029. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 


j.  Deadline  Date:  Deadline  for  filing    " 
Interventions,  Protests,  or  Competing 
Applications  (see  attached  paragraph 
D8),  and  also  for  filing  Written  Scoping 
Comments  (see  item  (1)  below] — October 
8,  1994. 

k.  Status  of  Environmental  Analysis: 
The  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D8. 

1.  Intent  To  Prepare  An  Environmental 
Assessment  And  Invitation  For  Written 
Scoping  Comments:  The  Commission 
staff  (staff)  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
The  EA  will  objectively  consider  both 
site-specific  and  ciunulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives  and  will 
include  economic,  financial,  and 
engineering  analyses. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  timely  filed  comments  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  the  final  EA.  The 
staff's  conclusions  and 
recommendations  wiU  then  be 
presented  for  the  Commission's 
consideration  in  reaching  its  final 
licensing  decision. 

Scoping:  Interested  individuals, 
organizations,  and  agencies  with 
environmental  expertise  are  invited  to 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA  by  submitting 
vkTitten  scoping  comments.  To  help 
focus  those  comments,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  be  mailed  to 
agencies  and  interested  individuals  on 
the  Commission  mailing  list.  Copies  of 
the  scoping  document  may  also  be 
requested  from  the  staff. 

Persons  who  have  views  on  this  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  public  record.  Those 
written  comments  should  be  filed  with 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  DC,  20426,  by  the 
deadline  date  shown  in  item  (j)  above. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Tiber  Dam  Hydroelectric 
Project,  FERC  No.  3574. 

Interveners  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the   . 
official  service  list.  Further,  if  a  pany  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
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merits  of  an  issue  that  may  affert  the 
responsibilities  of  a  particular  resource 
.agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

m.  Description  of  Project:  The 
proposed  project  would  utilize  releases 
from  the  existing  Tiber  Dam  and  Lake 
Elwell  and  would  consist  of:  (1)  a  6-foot- 
diameter,  105-foot-long  steel  penstock 
connecting  to  the  existing  river  outlet 
pipe;  (2)  a  52.5-foot-long,  35.7-foo(-wide 
powerhouse  adjacent  to  the  existing 
stilling  basin,  containing  a  generating 
imit  with  an  installed  capacity  of  7.5 
megawatts;"(3)  a  tailrace  channel 
returning  flows  to  the  river;  and  (4)  a 
115-KV,  1.0-mile-long  transmission  line 
connecting  to  an  existing  Western  Area 
Power  Administration  substation. 

n.  Purpose  of  Project:  Power  generated 
at  the  project  will  be  sold  to  Montana 
Power  Company  or  another  utility  in  the 
area. 

0.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,andD8. 

p.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104.  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

9a.  Type  of  Application:  Surrenderor 
License. 
-     b.  Project  No:  10141-005. 

c.  Date  Filed:  May  26, 1994. 

d.  Applicant: 

William  C.  Porter  Farm  Company. 

e.  Name  of  Project: 

Olson  Creek  Hydroelectric  Project. 

f.  Location: 

On  Olson  Creek  in  Skagit  County, 
Washington  (T.  35  N..  R.  10  E.). 

g.  Filed  Pursuant  to: 

Federal  Power  Act.  16  U.S.C.  Section 

791(a)— «25(r). 

h.  Applicant  Contact: 
William  C.  Porter,  P.  O.  Box  809. 

Marblemount.  WA  98267.  (206)  873- 

9600. 
Charles  Fubner.  6174  N.E.  187th  Place, 

Seattle,  WA  98155,  (206)  486-3437. 

i.  FERC  Contact: 
Diane  M.  Murray,  (202)219-2682. 

j. Comment  Date:  September  9, 1994. 

k.  Description  of  Project:  The  licensee 
states  that  the  project  is  infeasible  to 
construct  at  this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

10a.  Type  of  Application: 


Preliminary  Permit  (Amended  to  change 
identity  of  Applicant). 

b.  Project  No.: 
11457-000. 

c.  Date  filed: 
January  18, 1994. 

d.  Applicant: 

Greenfields  Irrigation  District — changed 
from  Sun  River  Partners. 

e.  Name  of  Project: 
Tombull  Drop. 

f.  Location: 

At  the  existing  Bureau  of  Reclamation 
Sun  River  Canal  System,  near 
Fairfield,  in  Teton  County.  Montana. 
Township  21N.  Range  4W,  Sections 
1-3.  and  Towmship  22N.  Range  4W, 
Section-36. 

g.  Filed  Piu^uant  to: 

Federal  Power  Act  16  U.S.C.  §§  791(a)— 

825(r) 

h.  Applicant  Contact: 
Mr.  Ted  Sorenson,  5203  South  11th 

East.  Idaho  Dalls,  ID  93404.  (208) 

522-8069. 

i.  FERC  Contact: 
Michael  Spencer  at (202)  219-2846. 

j.  Comment  Date: 
September  8. 1994. 

k.  Description  of  Project:  The 
proposed  project  utilize  the  Bureau  of 
Reclamation's  Sun  River  Canal  System 
and  would  consist  of:  (1)  an  existing 
drop  inlet  structure;  (2)  a  9,000-foot- 
long,  8.5-foot-diameter  penstock;  (3)  a 
powerhouse  containing  a  generating 
unit  with  a  capacity  of  9.8  MW  and  an 
estimated  average  annual  generation  of 
25.0  GWh;  and  (4)  a  2-  mile-long 
transmission  fine. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $35,000. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AlO,  B, 
C.  and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  wdll  not  be 
accepted  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 


for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  appUcation,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit — F*ublic 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  Ucense  application  must 
conform  with  18  CFR  4.30  (b)(1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  apphcant.  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preUminary  permit,  if  issued, 
does  not  authorize  construction.  The 
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terra  of  the  pro  x>sed  preliminary  peraiit 
will  be  36  mon  iis.  The  work  proposed 
under  the  preliminary  permit  would 
include  econoi  lie  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  df  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  tJ  le  prep>aration  of  a 
development  a  }plication  to  construct 
and  operate  th(  project. 

B.  CommenU ,  Protests,  or  Motions  to 
Intervene — An;  'one  may  submit 
comments,  a  pi  otest,  or  a  motion  to 
intervene  in  aci  x>rdance  with  the 
requirements  o  Rules  of  Practice  and 
Procedure,  18  ( FR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conur  ission  will  consider  all 
protests  or  othe  r  comments  filed,  but 
only  those  who  file  a  motion  to 
inter\'ene  in  ac(  ordance  with  the 
Commission's  I  :ules  may  become  a 
party  to  the  pro  :eeding.  Any  comments, 
protests,  or  mot  ions  to  intervene  must 
be  received  on  >r  before  the  specified 
comment  date  i  sr  the  particular 
application. 

Bl.  Protests  o  r  Motions  to  Intervene — 
Anyone  may  su  imit  a  protest  or  a 
motion  to  inter  ene  in  accordance  with 
the  requiremen  s  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211.  and  3fi  5.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  wi  1  consider  all  protests 
filed,  but  only  t  lose  who  file  a  motion 
to  intervene  in  <  ccordance  with  the 
Commission's  F  ules  may  become  a 
party  to  the  pro  :eeding.  Any  protests  or 
motions  to  intei  vene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particuk  r  application. 

C.  Filing  and  service  of  Responsive 
Documents — Ai  y  filings  must  bear  in 
all  capital  letter  i  the  title 
"COMMENTS"  "NOTICE  OF  INTENT 
TO  FILE  COMF  iTING  APPUCATION', 
"COMPETING  1  iPPLIC^TION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  a  s  apphcable,  and  the 
Project  Number  of  the  particular 
appHcation  to  w  hich  the  filing  refers. 
Any  of  the  abov  j-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission  s  regulations  to:  The 
Secretary,  Fedei  il  Energy  Regulatory 
Commission,  82  5  North  Capitol  Street. 
N.E..  Washingto  i.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Divisic  n  of  Project  Review, 
Federal  Energy  1  Regulatory  Commission. 
Room  1027.  at  tlie  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  appli  :ation  or  motion  to 
intervene  must  i  Iso  be  served  upon  each 
representative  o  the  Applicant 
specified  in  the  >articular  application. 


Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS ',  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
apphcable,  and  the  Project  Number  of 
the  particular  application  to  which,  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C,  20426.  A  copy  of  any  motion  to 
intervene  nmst  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  eopy  of  the  application 
may  be  obtained  by  agencies  directly 
fi-om  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

D8.  Filing  and  Service  of  Responsive 
Docimients — ^The  appUcation  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  appUcation  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Dear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  PiLE  COMPETING 
APPLICATION,"  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (30  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  appficant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copied 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  SUtjet,  N.E..  Washington. 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review.  Office  of  Hydropovver 


Licensing.  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

E.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Conmiission  will  notify  all  persons  on 
the  service  list  and  affected  resource  . 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  placed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deadline  date  herein  for 
such  motions.  All  resource  agencies  and  ■ 
Indian  tribes  that  have  official 
responsibihties  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 
days  of  the  date  the  Commission  issues 
a  notification  letter  that  tho  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  fi-om 
the  date  of  that  letter. 

All  fihngs  must  (1)  bear  in  all  capital 
letters  tlie  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified  . 
in  the  particular  application. 

Dated:  July  29, 1994,  Washington.  D.C. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-19014  Filed  8-3-94:  8:45  am] 
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[Docket  Nos.  RP93-127-003  and  RP93-102- 
004] 

Columbia  Gas  Transmission 
Corporation;  Report  of  Refunds 

July  29. 1994. 

Take  notice  that  on  February  10. 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  a  refund 
report  pertaining  to  the  flowthrough  of 
Order  No.  94  refunds. 

Colimibia  states  that  it  is  filing  the 
refund  report  pursuant  to  a  Commission 
order  on  rehearing  dated  January  12, 
1994,  which  rejected  a  settlement 
between  Columbia  and  Panhandle 
Eastern  Pipeline  Company  related  to 
Order  No.  94  and  directed  Columbia  to 
refund  amounts  collected,  with  interest. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  385.211  of  the  Commission's 
Regulations.  All  such  protests  should  be 
filed  on  or  before  August  5, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-18979  Filed  ^-3-94;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-248-001] 

K  N  Interstate  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  29, 1994. 

Take  notice  that  on  July  26, 1994,  K 
N  Interstate  Gas  Transmission  Co.  (KNl) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  Na. 
1-A,  the  following  tariff  sheets  with  an 
proposed  effective  date  of  September  1 , 
1994: 

First  Revised  Sheet  No.  4-^E 
First  Revised  iSheet  No.  4-F 

KNI  states  that  the  proposed  changes 
will  adjust  KNI's  fuel  and  loss 
reimbursement  percentages  appfied  to 
firm  and  inlerruptible  transportation 
and  no-notice  service  pursuant  to 
Section  15  of  KNI's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1-B. 

KNI  states  that  copies  of  this  fiUng 
were  served  upon  the  company's 
jurisdictional  customers,  and  interested 
public  bodies. 

Any  person  desiring  to  protest  said 
fifing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  5, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
A  cting  Secretary. 

[FR  Doc.  94-18980  Filed  8-3-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP8S-60-006] 

Overthrust  Pipeline  Co.;  Report  of 
Refunds 


July  29, 1994. 

Take  notice  that  on  March  1, 1994, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  a  refund 
report.  Overthrust  states  that  the  report 
documents  refunds  of  amounts 
pertaining  to  and  detailing  the  Deferred 
Income  Tax  (DIT)  refund  payments  for 
the  years  1992  and  1993. 

Cherthrust  states  that  it  is  filing  the 
refund  report  pursuant  to  a  Commission 
order  dated  May  21, 1991,  "Order 
Approving  Settlement  with 
Modifications"  in  Docket  Nos.  RP85- 
60-000  and  -002.  Overthrust  explains 
that  Article  V  of  the  settlement  as 
modified,  requires  Overthurst  to  file  an 
annual  report  60-days  after  making  the 
actual  DIT  refunds. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Regulations.  All  such  protests  should  be 
filed  on  or  before  August  5, 1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  94-18981  Filed  8-3-94;  8:45  amj 
BiLUNO  CODE  t^^^-o^-u 


[Docket  No.  GT94-2d-00<q 

Transcontinental  Gas  Pipe  Line  Corp.; 
Report  of  Refunds 

July  29. 1994. 

Take  notice  that  on  February  18,  1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing  a 
refund  report.  TGPL  states  that  the 
report  docimients  refunds  of  amounts 
pertaining  to  a  refund  from  National 
Fuel  Gas  Supply  Corporation,  (National 
Fuel)  a  portion  of  which  relates  to  firm 
transportation  which  TGPL  utilizes  to 
render  service  under  its  Rate  Schedule 
NPSE. 

TGPL  states  that  the  refund,  covering 
the  period  July  1, 1992.  through  July  31. 
1993.  results  bom  a  Commission  order 
dated  December  30, 1993,  in  Docket 
Nos.  RP92-73-000  and  RS92-21-000,  et 
al.  Pursuant  to  section  8.01(i)  of  TGPL's 
NIPPs-SE  Rate  Schedules  x-314.  x-315, 
x-317,  x-318  and  x-324.  TGPL  states  that 
it  refunded  each  NPSE  customer  their 
proportional  share  of  the  amoimt 
received  from  National  Fuel. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  SUwt  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Regulations.  All  such  protests  should  be 
fil«J  on  or  before  August  5, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-18982  Filed  8-3-94;  8:45  am) 

BtLUNQ  COOE  a717-01-M 


[Docket  No.  CP94-687-000,  et  al.] 

Florida  Gas  Transmission  Company,  et 
al.  Natural  Gas  Certificate  Filings 

July  29, 1994. 

Take  notice  that  the  fnl!owing  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

(Docket  No.  CP94-687-000| 

Take  notice  that  on  July  27, 1994, 
Florida  Gas  Transmission  Company 
(Applicant),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP94-687-000  for  approval  under 
Sections  157.205  and  157.212  to 
construct  and  operate,  a  meter  station 
which  will  serve  as  a  defivery  point  for 
AIM  Pipeline  Company  (Aim),  all  as 
more  fully  set  forth  in  the  request  which 
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is  on  file  witJ  i  the  Commission  and  open 
to  pubUc  inspection. 

AppUcant  proposes  to  turn  an  above 
ground  meter  station  and  receipt  point 
into  a  delivery  point  for  transmission  of 
gas  to  AIM.  "Hie  proposed  delivery  point 
is  located  on  Apphcant's  Bassfield 
Lateral  in  Jefferson  Davis  County, 
Mississippi.  Applicant  proposes  to 
_  dehver  2,000  MMBtu/d  at  the  delivery 
point.  I 

Applicant  Mates  that  deliveries  will 
be  made  und^r  an  interruptible 
transportation  service  agreement  with 
AIM  and  willjnot  impact  Applicants 
peak  day  deUyery  requirements  or 
annual  gas  deliveries. 

The  meter  station  was  used  to 
measure  gas  receipts  which  Applicant 
purchased  at  the  Harper  No.  1  well  from 
Apache  Corporation,  successor-in- 
interest  to  Flctida  Exploration 
Company.  Th^  metering  facility  is  no 
longer  in  use  because  the  Harper  No.  1 
well  has  beenjdepleted  and  the  sales 
agreement  terminated. 

Comment  date:  September  12,  1994, 
in  accordanceiwith  Standard  Paragraph 
G  at  the  end  o "  this  notice. 

2.  Columbia  C  as  Transmission 
Corporation 

iDocket  No.  CP<  4-6S8-000| 

Take  notice  that  on  July  27, 1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  Post  Office  Box  1273, 
Charleston,  West  Virginia  25325-1273, 
filed  in  Docket  No.  CP94-688-000  a 
-  request  pursuint  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  uider  the  Natural  Gas  Act 
(18  CFR  157.265  and  157.211)  for 
authorization  jo  construct  and  operate 
the  facilities  necessary  to  establish 
seven  additior^l  points  of  delivery  to 
two  existing  customers.  Columbia  Gas  of 
Ohio,  Inc.  and  Mountaineer  Gas 
Company,  unc  er  the  blanket  certificate 
issued  in  Docket  No.  CP8&-240-000, 
pursuant  to  Se  ;tion  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  aj  id  open  to  public 
inspection. 

Columbia  as  ;erts  that  the  proposed 
delivery  point!  will  establish  seven  new 
points  of  deUv  try  for  residential 
consumption  f  )r  firm  transportation 
service  under  1  'art  284  of  the 
Commission's  egulations  and  existing 
authorized  Rat  >  Schedules  and  within 
certificated  ent  itlements.  Columbia 
estimates  that  the  design  day  quantity  at 
Columbia  Gas  ( »f  Ohio  will  be  1.5  Dth 
and  the  aimual  quantity  will  be  150  Dth, 
the  design  day  quantity  at  Mountaineer 
Gas  Company  y  krili  be  9.0  Dth  and  the 
annual  quantit  '  will  be  900  Dth. 


Columbia  estimates  that  the  cost  to 
install  the  new  taps  will  be 
approximately  $150  per  tap  which  will 
be  treated  as  an  O&M  Expense. 

Columbia  states  that  the  quantities  to 
be  provided  through  the  new  delivery 
points  will  be  within  Columbia's 
authorized  level  of  services.  Further. 
Columbia  asserts  that  there  will  be  no 
impact  on  Columbia's  existing  design 
day  and  annual  obligations  to  the 
customers  as  a  result  of  the  construction 
and  operation  of  the  new  delivery 
points. 

Comment  date:  September  12, 1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wrill  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment- 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
inter\'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
Staff  may,  within  45  days  after  issuance 


of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piu^uant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vdthin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[PR  Doc.  94-19015  Filed  8-3-94;  8:45  ami 
BILUNO  CODE  6717-01-l> 


[Docket  No.  CP93-434-001 .  et  al.J 

NorAm  Gas  Transmission  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

Iuly27. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP93-434-001] 

Take  notice  that  on  July  22.  1994, 
NorAm  Gas  Transmission  Company 
(NGT),  formerly  Arkla  Energy  Resources 
Company,  1600  Smith  Street,  Houston. 
Texas  77002.  filed  in  Docket  No.  CP93- 
434-001  an  amendment  to  its  original 
application  seeking  abandonment 
authority  required  for  NGT  to  effect  the 
sale  and  transfer  to  UtiliCorp  United, 
Inc.  (UtiliCorp)  of  certain  existing 
natural  gas  transmission  lines,  together 
with  equipment  and  facilities  pertinent 
thereto,  located  in  the  State  of  Kansas 
and  services  provided  by  means 
therefore,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  states  that  on  June  7,  1993,  it 
filed  an  application  in  this  docket 
seeking  permission  and  approval  to 
abandon  by  sale  to  UtiliCorp  all  NGT 
jurisdictional  facilities  located  in  the 
State  of  Kansas  in  order  to  implement 
the  Acquisition  Agreement  executed 
May  7, 1993.  It  is  stated  that  under  the 
Acquisition  Agreement,  NGT  and 
NorAm  agreed  to  sell  and  transfer  to 
UtiliCorp  both  those  local  distribution 
facilities  located  in  Kansas  and 
currently  ouned  and  operated  by 
NorAm 's  Arkansas  Louisiana  Gas 
Company  (ALG)  distribution  division, 
as  well  as  NGT's  jurisdictional 
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transmission  facilities.  It  is  stated  that 
the  transferred  facilities  would  then  be 
operated  by  UtiliCorp's  division, 
Peoples  Natural  Gas  (PNG),  as 
distribution  utihty  facihties,  with  PNG 
continuing  to  provide  retail  services  to 
ALG's  customer's  and  offering 
transportation  or  other  substitute 
services  to  NGT's  current  customers.  In 
connection  therewith,  NGT  states  that 
the  proposed  abandonment 
contemplated  the  agreement  by  NGT 
and  PNG  1o  enter  into  a  Capacity  Lease 
Agreement  affecting  a  portion  of  the 
facilities  to  be  transferred  pursuant  to 
which  NGT  would  continue  to  provide 
services  to  the  Qty  of  Winfield,  Kansas 
for  the  remainder  of  the  term  of  the  then 
current  service  agreement  between  NGT 
and  Winfield. 

-It  is  stated  that  Winfield  protested  the 
application  and  requested  a  hearing, 
raising  concerns  with  respect  to 
continuation  of  the  jurisdictional 
service  to  Winfield  following  the 
expiration  of  the  Capacity  Lease  and  as 
to  the  jurisdictional  status  of  the 
arrangement.  NGT  states  that  it  and  PNG 
have  engaged  in  discussions  to  resolve 
Winfield's  concerns  and  those  presented 
by  the  Commission  staff  at  the  May  19. 
1994.  technical  conference  convened  in 
this  proceeding.  It  is  stated  that  those 
negotiations  have  resulted  in  the 
agreement  in  principle  of  NGT,  NorAm 
and  UtihCorp  to  amend  the  Acquisition 
Agreement. 

NGT  states  that  the  primary  purpose 
of  the  amendment  will  be  to  delete 
certain  facilities  from  the  list  of  facilities 
to  be  conveyed  to  UtiUCorp  and  to 
delete  the  Capacity  Lease  from  the 
arrangement.  It  is  stated  that  the  deleted 
facilities,  which  are  more  particularly 
described  in  the  amended  application, 
will  be  retained  by  NGT,  allowing  it  to 
continue  to  provide  direct 
transportation  service  to  the  City  of 
Winfield,  Kansas. 

Comment  date:  August  17, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Texas  Eastern  Transmission 
Corporation 

IDocket  No.  CP94-6-001| 

Take  notice  that  on  July  21. 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP94-6-O01  an  amendment 
(Amendment)  to  its  original  application 
filed  in  the  captioned  proceeding  on 
October  1, 1993,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  installation  of 
incremental  pipehne  and  compression 
facilities  necessary  for  Texas  Eastern  to 


render  an  incremental  firm 
transportation  service  for  CNG 
Transmission  Corporation  (CNG).  Texas 
Eastern  states  that  it  filed  the 
Amendment  to  revise  the  proposed 
facilities  necessary  to  render  the  service 
for  CNG  and  to  revise  the  proposed 
initial  rates  to  be  charged  for  the 
incremental  service  for  CNG,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

'Texas  Eastern  states  that  the  revised 
initial  rate  is  the  result  of  an  increase 
requested  by  CNG  and  agreed  to  by 
Texas  Eastern  in  the  quantities  on  gas  to 
be  transported  for  CNG  and  the  facility 
changes. 

In  the  original  application,  Texas 
Eastern  proposed  to  construct  and 
operate  certain  replacement  pipeline 
and  compression  facilities  to  increase  its 
mainline  transmission  capacity  between 
the  existing  interconnection  with  CNG 
at  the  Crayne  Farm  meter  station,  in 
Waynesburg  County,  Pennsylvania,  and 
the  existing  intercormection  of  Texas 
Eastern's  system  with  CNG's  Line  PL-1, 
near  the  Chambersburg  Compressor 
Station  in  Chambersburg  County, 
Pennsylvania.  Texas  Eastern  proposed 
to  provide  an  incremental  100,000 
Dekatherms  per  day  (DthAi)  of 
transportation  capacity  for  CNG.  Texas 
Eastern  states  that  CNG  proposed  to 
utilize  this  capacity  to  render  firm 
transportation  service  for  CNG 
customers  served  off  of  CNG's  PL-1 
Line.i 

Instead  of  the  facilities  additions  set 
forth  in  Section  V  of  the  original 
application,  Texas  Eastern  requests 
authorization  to: 

(a)  Install,  ovsm  and  operate  a  6,500 
horsepower  compressor  addition  at 
Texas  Eastern's  existing  compressor 
station  at  Uniontown,  in  Greene  County, 
Pennsylvania; 

(b)  Construct,  install,  own  and  operate 
9.71  miles  of  36-inch  replacement 
pipeline  on  Texas-Eastern's  Line  No.  1 
between  the  existing  Uniontown  and 
Bedford  Compressor  Stations  in  Fayette 
County  Pennsylvania;  ^ 

(c)  Construct,  install,  own  and  operate 
4.22  miles  of  36-inch  replacement 
pipeline  on  Texas  Eastern's  Line  No.  1 


'  On  November  18. 1993.  in  Docket  No.  CP94-89- 
000,  CNG  filed  a  related  application  de.M.ribing  the 
services  it  proposes  lo  render  for  the  CNG 
Customers. 

•Texas  Eastern  states  that  the  first  2.04  miles  of 
replacement  pipeline  were  previously  authorized  in 
Texas  Eastern's  ITP  Project  in  Docket  No.  CP92- 
184-000.  ei  ol.  on  luly  16.  1993.  However,  it  is 
stated  that  due  to  a  change  in  the  market 
requirements,  such  facilities  are  no  longer  required 
for  the  project,  and  Texas  Eastern  will  file  an 
amendment  to  its  ITP  Project  to  reflect  the  changes 
to  the  ITP  facilities. 


between  the  existing  Bedford  and 
Chambersburg  Compressor  Stations  in 
Bedford  County,  Pennsylvania;  and 

(d)  Charge  an  incremental  reservation 
rate  of  $7,343  per  Dth,  as  a  NGA  section 
7(c)  iiutial  rate  separately  stated  as  part 
of  Texas  Eastern's  Part  284  FT-1  Rate 
Schedule. 

Texas  Eastern  submits  that  the 
Amendment  reflects  the  increase  in  firm 
transportation  service  to  CNG  from  an 
MDQ  of  100,000  Dth/d  to  105.000  Dth; 
d.  and  the  changed  location  and 
quantity  of  replacement  pipeline 
necessary  to  provide  the  corresponding 
increase  in  firm  capacity  for  CNG.  Texas 
Eastern  states  that  CNG  has  informed  it 
that  CNG  intends  to  notify  the 
Commission  in  the  near  hiture  that  CNG 
intends  to  render  105.000  Dth/d  of  firm 
downstream  transportation  service  for 
the  CNG  customers. 

Texas  Eastern  proposes  to  build  the 
facihties  in  order  to  provide  the 
incremental  105,000  Dth/d  capacity 
required  to  render  such  service.  The 
facilities  proposed  will  be  ready  for 
service  by  November  1,  1995.  It  is 
estimated  that  the  total  capital  costs  of 
the  proposed  compression  and  pipeline 
facihties  in  1995  dollars,  is  $39,899,000. 

For  the  Part  284  service  to  be 
rendered  to  CNG  pursuant  to  Texas 
Eastern's  existing  Rate  Schedule  FT-1 
using  the  new  capacity  contemplated  in 
the  application,  Texas  Eastern  proposes 
to  charge  CNG,  as  a  NGA  section  7 
initial  diarge,  an  incremental 
Reservation  Charge  separately  stated  as 
part  of  Texas  Eastern's  Part  284  Rate 
Schedule  FT-1  rates.  Based  upon  the 
annual  cost  of  the  proposed  facility 
additions,  Texas  Eastern  proposes  an 
initial  monthly  Reservation  Charge  of 
$7,343  per  Dth/d  for  the  firm 
incremental  transportation  services 
beginning  November  1, 1995. 

Comment  date:  August  17, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP94-«75-O00l 

Take  notice  that  on  July  21,  1994, 
Columbia  Gas  Transmission  Corporation 
(Colimibia),  1700  MacCorkle  Avenue, 
S.E..  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP94-675-G00  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to:  (1)  reassign  quantities 
of  gas  to  be  delivered  at  Virginia  Natiual 
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Gas  Company  I VNG)  delivery  points ', 
and  (2)  construct  and  operate  various 
appurtenant  fa  :ilities  along  Columbia's 
transmission  p  peline  system  to 
accommodate  I  he  delivery  shifts,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP(  13-76-000  pursuant  to 
Section  7  of  thd  Natural  Gas  Act.  all  as 
more  fully  set  I  wth  in  the  request  that 
is  on  file  with  tpe  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  perform  the 
reassignment  of  deliveries  without 
affecting  any  ol  its  other  customers 
since  Columbia)  has  sufficient  capacity 
on  its  existing  {ipeline  system  to 
accomplish  the  task.  The  total  volumes 
to  be  delivered  do  not  exceed  the  total 
volumes  authoi  ized  prior  to  the  request 
However,  due  to  current  operational 
restrictions,  tha  following  appurtenant 
facility  modiBcations,  normally  done 
pursuant  to  Section  2.55(a)  of  the 
General  Policy .Jraust  be  made  to 
accommodate  t^e  reassignment  and 
subsequent  station  Maximum  Daily 
Delivery  ObUgaiion  (MDDO)  changes. 
—Revamp  the  fJleasuring  Station  No. 

802750.  located  on  the  discharge  side 

of  the  Bickers  Compressor  Station  in 

Greene  Countv,  Virginia. 
—Replace  the  r^ulator  inlet  piping  to 

Goochland  Measurement  and 

Regulation  Station  No.  831076  in 

Goochland  Cqunty,  Virginia. 
—Install  regulation  on  Line  VM-107  at 

Mainline  Vah  e  No.  8  in  Goochland 

County.  Virginia. 
—Install  regulat  on  from  Line  VM-108 

to  Line  VM-1  )7  at  Mainline  Valve 

No.  12  in  Che  iterfield  County, 

Virginia. 
—Replace  a  3-inch  regulator  setting 

with  a  6-inch  -egulator  setting  at 

Petersburg  reg  iilator  Station  in  Prince 

George  count> ,  Virginia. 
—Replace  a  6-in:h  regulator  setting 

with  a  4-inch  iBgulator  setting  at 

Newport  New! ;  No.  2  Measurement 

and  Regulatioi  i  Station  in  James  City 

County,  Virgir  ia. 

The  estimated  cost  of  the  appurtenant 
facility  modiflcaiion  is  $1,897,500, 
including  the  "g  oss-up"  due  to  taxes. 
VNG  will  reimbi  rse  Columbia  100%  for 
the  construction  The  anticipated  in- 
sen.ice  date  for  t  le  modification  and 
subsequent  reass  ignment  of  deliveries  is 
November  1.  19S  4.  Columbia  says  that 
it  will  comply  w  th  all  of  the 
environmental  r«  quirements  of  Sections 


'Proposed  r«aMign|nent 
per  day  (Dth/d)  from 
in  Newport  News  and 
to  VNG*  Norfolk 
Chesapeake.  Virginia 
Newport  News  Na  I 
No.  I  Gate  Station. 


(a)  33.475  Dekatherms 
wo  VNG  delivery  laps  located 
lames  City  County,  Virginia 
delivery  tap  located  in 

and  (b)  15.000  Dth/d  from 
^te  Station  to  Newport  News 


157.206(d)  prior  to  the  construction  of 
any  facilities. 

Comment  date:  September  12.  1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

4.  Transwestem  Pipeline  Company 

[Docket  No.  CP94-676-000I 

Take  notice  that  on  July  21, 1994, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street. 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP94-676-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  install  and 
operate  a  tap  and  valve  at  a  new  point 
of  delivery,  for  the  transportation  of 
natural  gas  to  the  Sid  Richardson 
Gasoline  Co.  (Sid  Richardson)  located  in 
Winkler  County.  Texas,  under 
Transwestem's  blanket  certificate  issued 
in  Docket  No.  CP82-534-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Transwestem  is  proposing  to 
transport  up  to  700  Mcf  of  natural  gas 
per  day  to  Sid  Richardson  on  an 
interruptible  basis,  under 
Transwestem's  Rate  Schedule  ITS-l.  It 
is  stated  that  Sid  Richardson  is  a 
producer,  who  proposes  to  use  the  gas 
as  fuel  for  a  compressor  unit  it  owns.  It 
is  further  stated  that  Transwestem  will 
transport  the  fuel  gas  to  Sid  Richardson 
pursuant  to  Transwestem's  blanket 
transportation  authority  granted  in 
Docket  No.  CP88-1 33-000  and  Section 
284.223  of  the  Commission's 
Regulations. 

Transwestem  estimated  the  cost  of  the 
proposed  facilities  to  be  approximately 
$10,700.  It  is  stated  that  Sid  Richardson 
will  reimburse  Transwestem  for  the  cost 
of  the  facilities. 

Comment  date:  September  12,  1994. 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

5.  Algonquin  Gas  Transmission 
Corporation 

(Docket  No.  CP94-684-0001 

Take  notice  that  on  July  26,  1994. 
Algonquin  Gas  Transmission 
Corporation  (Algonquin),  1284  Soldiers 
Field  Road,  Boston,  Massachusetts 
02135,  filed  in  Docket  No.  CP94-684- 
000  a  request  pursuant  to  Sections 
157.205, 157.212,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212  and  157.216)  for  authorization 
to  construct  and  operate  facilities  at 
tiiree  existing  metering  and  regulating 
stations  to  increase  the  capacity  for 


deliveries  at  those  stations  to 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Ed)  and  to  abandon  the 
facilities  that  are  replaced  by  the  new 
facilities,  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-317-000. 
pursuant  to  Sections  7(c)  and  7(b)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Con  Ed  is  a  shipper 
under  several  of  Algonquin's  rate 
schedules,  and  has  requested  increased 
delivery  capacity  at  three  existing  points 
of  interconnection  between  Con  Ed  and 
Algonquin  for  deliveries  under 
Algonquin's  tariff.  Algonquin  states  that 
Con  Ed  has  requested  the  constmction 
of  appurtenant  facilities  at  existing 
meter  stations  in  Peekskill,  Cortlandt. 
and  Yorktown.  New  York.  It  is  indicated 
that  the  construction  will  involve 
changes  to  regulators,  meter  run 
headers,  meter  tubes,  heater  piping, 
relief  valves,  and  station 
instmmentation.  Algonquin  states  that 
these  facility  changes  will  allow 
increased  maximum  daily  deliveries  at 
the  Peekskill  Station  from  15,937 
million  to  19,364  million  Btu.  at  the 
Cortlandt  Station  from  3,562  million  Btu 
to  4.002  million  Btu.  and  at  the 
Yorktown  Station  from  3.562  million 
Btu  to  19.434  million  Btu.  Algonquin 
estimates  that  the  facility  changes  will 
cost  $427,600.  which  will  be  reimbursed 
by  Con  Ed  upon  the  two  parties 
finalizing  an  appropriate  agreement. 

Algonquin  states  that  it  has  sufficient 
system  delivery  flexibility  to 
accomplish  these  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers.  It  is  also  indicated  that 
Algonquin's  tariff  permits  Algonquin,  at 
its  option  and  with  the  customer's 
consent,  to  add  facilities  and  to  be 
reimbursed  by  the  customer  for  the  cost 
of  those  facilities. 

Comment  date:  September  12.  1994, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


Federal  Register  /  Vol.  59.  No.  149  /  Thursday,  August  4,  1994  /  Notices 


39765 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conmiission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovm  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-19016  Filed  8-3-94;  8:45  am] 
BILUNQ  COOC  6717-01-P 

[Docket  No.  ER94-1 181-000] 

C.C.  Pace  Resources,  Inc.;  Issuance  of 
Order 

July  29, 1994. 

On  April  25. 1994.  June  21. 1994,  and 
June  23. 1994.  C.C.  Pace  Resources.  Inc. 
(doing  business  as  C.C.  Pace  Energy 
Services  (Pace)]  submitted  for  filing  a 


rate  schedule  under  which  Pace  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Pace 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Pace  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuance  of 
securities  and  assumptions  of  hability 
by  Pace. 

On  July  25. 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Pace  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Pace  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Pace's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
24,  1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308, 941  North 
Capitol  Street  NE..  Washington.  DC. 
20426. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-19017  Filed  8-3-94:  8:45  am) 
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submitted  for  filing  a  rate  schedule 
under  which  NES  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  NES  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  NES  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  Hability  by  NES. 

On  July  25, 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  AppUcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  NES  should  file  a  motion  to 
intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  NES  is  authcMized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

"The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NES's  issuance  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
24. 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308.  941  North 
Capitol  Street.  NE..  Washington.  DC 
20426. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-19018  Filed  8-3-94;  8:45  am)     . 

BILLING  CODE  671 7-01 -M 


[Docket  No.  ER94-1 362-000] 


NorAm  Energy  Services,  Inc.;  Issuance    Texican  Energy  Ventures,  Inc.; 
of  Order  Issuance  of  Order 


July  29. 1994. 

On  May  11. 1994  and  June  10, 1994. 
NorAm  Energy  Services..  Inc.  (NES) 


)uly  29. 1994. 

On  June  14. 1994.  Texican  Energy 
Ventures,  Inc.  (Texican)  submitted  for 
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filing  a  rate  sc  ledule  under  which 
Texican  will  e  igage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Texican  also  requested 
waiver  of  varic  us  Commission 
regulations,  hi  particular,  Texican 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  is$  uances  of  securities  and 
assumptions  o  liabiHty  by  Texican. 

On  July  25,  1  994.  pursuant  to 
delegated  auth  )rity,  the  Director, 
Division  of  Ap  jlications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  bh  nket  approval  under  Part 
34,  subject  to  tl  le  following: 

Within  thirtj  days  of  the  date  of  the 
order,  any  pers  )n  desiring  to  be  heard 
or  to  protest  th^  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
habiUty  by  Tejdcan  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  ^et.  NE.,  Washington. 
DC  20426,  in  a(  cordance  with  Rules  211 
and  214  of  the  (^mmission's  Rules  of 
Practice  and  Pr  )cedure  (18  CFR  385.211 
and  385.214). 

Absent  a  reqi  est  for  hearing  within 
this  period,  Te>  ican  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabihties  as  i  guarantor,  icdorser. 
surety,  or  other  vise  in  respect  of  any 
security  of  anot  ler  person;  povided  that 
such  issuance  o  r  assumption  is  for  some 
lawful  object  w  thin  the  corporate 
purposes  of  the  applicant,  and 
compatible  will  i  the  pubhc  interests, 
and  is  reasonab  y  necessary  or 
appropriate  for  iuch  purposes. 

The  Commiss  on  reserves  the  right^o 
require  a  furthei  showing  that  neither 
public  nor  priva  te  interests  will  be 
adversely  affecti  id  by  continued 
approval  of  Tex  can's  issuances  of 
securities  or  ass  imptions  of  liability. 

Notice  is  here  )y  given  that  the 
deadline  for  fiiii  ig  motions  to  intervene 
or  protests,  as  st  t  forth  above,  is  August 
24,  1994. 

Copies  of  the  ull  text  of  the  order  are 
available  from  tl  e  Commission's  Public 
Reference  Branc  i,  room  3308.  941  North 
Capitol  Street.  N  E.,  Washington,  DC 
20426. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-1901?  Filed  ft-3-94:  8;45  am] 

BILUNG  CODe  6717-0  -M 


Office  of  Civilian  Radioactive  Waste 
Management 

Process  for  Evaluating  the  Suitability 
of  the  Yucca  Mountain  Site  for 
Development  as  a  Repository  for  High- 
level  Radioactive  Waste  and  Spent 
Nuclear  Fuel 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 
Energy. 

action:  Notice. 


SUMMARY:  Through  this  Notice,  the 
Department  of  Energy  makes  four 
announcements  regarding  the  process 
for  evaluating  the  suitability  of  the 
Yucca  Mountain  site  for  development  as 
a  repository  for  high-level  radioactive 
waste  and  spent  nuclear  fuel.  1)  The 
Department  announces  the  availabiUty 
of  Summary  Reports  of  the  May  21. 
1994  stakeholder  meeting  held  in  Las 
Vegas.  Nevada.  2)  The  Department 
announces  its  decision  to  use  the  Siting 
Guidelines  (10  CFR  Part  960)  as  they 
currently  exist.  3)  The  Department 
announces  the  availability  of  a  draft 
description  of  the  process  for  evaluating 
the  suitabihty  of  the  Yucca  Mountain 
site  for  public  comment.  4)  The 
Department  announces  stakeholder 
meetings  to  eUcit  the  views  of  the 
general  public  on  the  proposed  process 
and  particularly  the  proposed 
opportunities  for  external  involvement. 
The  Department  invites  interested 
parties  to  provide  written  comments 
during  the  term  specified  in  this  Notice. 

DATES:  Written  comments  on  the  Draft 
Summary  Reports  of  the  May  21. 1994 
stakeholder  meeting  and  the  draft 
description  of  the  proposed  process  are 
due  on  or  before  October  3. 1994.  The 
meetings  will  be  held  on  August  27, 
1994  from  9  am  to  5  pm  (PDT)  at  the 
Stardust  Hotel  in  Las  Vegas,  Nevada, 
and  on  August  30.  1994  from  9  am  to  . 
5  pm  (EDT)  at  the  Renaissance  Hotel,  in 
Washington.  DC 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Dr.  Jane  R.  Summerson. 
U.S.  Department  of  Energy.  Yucca 
Mountain  Site  Characterization  Office. 
101  Convention  Center  Eh-ive,  Las  Vegas. 
NV  89109.  (702)  794-5317  (Phone), 
(702)  794-7907  (Fax). 

FOR  FURTHER  INFORMATION  AND  COPY  OF 
DRAFT  PROCESS  CONTACT:  Dr.  Jane  R. 
Summerson,  U.S.  Department  of  Energy, 
Yucca  Mountain  Site  Characterization 
Office,  101  Convention  Center  Drive, 
Las  Vegas.  NV  89109.  (702)  794-5317 
(Phone),  (702)  794-7907  (Fax). 


SUPPLEMENTARY  INFORMATION: 
I.  Summary  Reports 

The  Department  of  Energy 
(Department)  held  a  public  meeting  on 
May  21,  1994,  in  Las  Vegas,  Nevada 
(59FR19630).  The  purposes  of  the 
meeting  were  to  follow-up  on  a  previous 
stakehoFder  meeting  held  in  August 
1993;  to  update  stakeholders  on  Yucca 
Mountain  site  characterization 
activities;  and  to  provide  an  opportunity 
to  discuss  the  development  of  a  process 
to  evaluate  the  suitability  of  the  Yucca 
Mountain  site  for  development  as  a 
repository.  Through  this  Notice,  the 
Department  announces  that  the 
Summary  Reports  of  the  meeting  are 
available  upon  request. 

II.  Decision  on  the  Use  of  10  CFR  Part 
960 

Issued  in  1984,  DOE's  10  CFR  Part 
960  siting  guidelines  cover  all  phases  of 
the  siting  process  including  the 
screening  and  comparison  of  several 
sites  in  order  to  select  three  for  detailed 
characterization  as  potential  repository 
sites.  The  Department  has  considered  a 
range  of  options  concerning  the 
application  of  the  guidelines,  from 
revising  them  through  the  rulemaking 
process  to  simply  continuing  to  use 
them  in  their  present  form  and  has 
found  that  the  guidelines  are  apphcable 
to  the  site  suitabiUty  process.  The 
Department  has  decided  that  it  will  not 
amend  the  siting  guidelines.  Therefore, 
in  making  suitability  decisions  that  are 
required  at  this  stage  of  the  siting 
process,  the  Department  will  use  the 
guidelines  as  they  are  currently  WTitten. 
Their  use,  however,  will  be  subject  to 
the  programmatic  changes  and 
reconfiguration  provided  in  the  Nuclear 
Waste  Policy  Amendments  Act  of  1987 
Because  the  Amendments  Act 
eliminated  all  of  the  pre- 
characterization  stages  by  requiring  the 
Secretary  to  proceed  with  site 
characterization  at  Yucca  Mountain  and 
to  cease  investigation  of  all  other 
potential  sites  for  the  first  repository, 
comparative  evaluation  is  no  longer 
relevant.  Accordingly,  the  Program  will 
not  utilize  the  comparative  portions  of 
the  guidelines  for  purposes  of  the 
suitability  assessment  of  the  Yucca 
Mountain  site.  This  means  that  the  - 
Program  will  not  make  specific 
evaluations  of  the  favorable  and 
potentially  adverse  conditions  since 
these  tests  are  primarily  for  use  in 
comparing  sites. 
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III.  Availability  of  the  draft  description 
of  the  process  for  evaluating  the 
suitability  of  the  Yucca  Mountain  site 

The  Department  is  developing  a 
process  for  evaluating  the  suitability  of 
the  Yucca  Mountain  Site  for  a  repository 
for  high-level  radioactive  waste  and 
spent  fuel.  Through  this  Notice,  the 
E)epartment  announces  that  a  draft 
description  of  the  proposed  process  is 
available  for  public  comment.  Written 
comments  on  the  draft  description  of 
the  proposed  process  are  due  as  set  forth 
near  the  beginning  of  this  notice. 

IV.  Stakeholder  Meetings 

As  part  of  the  comment  process 
discussed  above,  two  day-long  public 
meetings  have  been  scheduled  as  set 
forth  near  the  beginning  of  this  notice. 
The  meeting  will  provide  an 
opportunity  for  representatives  from  the 
DOE  to  explain  the  draft  description  of 
the  process  and  to  receive  the  views  and 
comments  of  the  public  on  the  proposed 
process  and,  in  particular,  opportunities 
for  public  involvement. 

Issued  in  Washington,  DC  on  July  29, 1994. 
Daniel  A.  Dreyfus, 

Director,  Office  of  Civilian  Radioactive  Waste 
Management. 
|FR  Doc.  94-19062  Filed  8-3-94;  8:45  am) 

BILUNG  COOE  ft4S<M)1-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5027-5] 

Acid  Rain  Program:  Notice  of  Final 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  approving  5- 
year  nitrogen  oxides  compliance  plans, 
according  to  the  Acid  Rain  Program 
regulations  (40  CFR  part  76),  for  the' 
following  2  utility  plants:  Burlington 
and  Prairie  Creek  in  Iowa. 

FOR  FURTHER  INFORMATION:  Contact  Jon 
Knodel.  (913)  551-7622,  EPA  Region  7, 
Air  and  Toxics  Division,  726  Minnesota 
Ave.,  Kansas  Qty,  KS  66101. 

Dated:  July  26, 1994. 
Brian  |.  McLean, 

Director,  Acid  Rain  Di\ision,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

IFR  Doc.  94-19059  Filed  8-3-94;  8:45  am) 
MLUNQ  COOE  666»-60-P 


[FRL-6026-Q] 

Acid  Rain  Program:  Final  Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing,  as  a 
direct  final  action,  5-year  Phase  I  Acid 
Rain  Permits  to  39  utihty  plants  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  72). 
DATES:  The  permits  will  become  final  on 
September  13, 1994,  except  those 
permits  on  which  EPA  receives 
significant  adverse  comment  by 
September  6, 1994.  If  EPA  ruceives 
significant  adverse  comment  on  a 
permit,  EPA  will  writhdraw  the  direct 
final  issuance  of  that  permit  and 
simultaneously  repropose  the  permit. 
Such  reproposal  will  provide  an 
opportunity  for  public  comment  and 
requests  for  a  public  hearing. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  these 
locations: 

For  plants  in  Massachusetts  and  New 
Hampshire:  EPA  Region  1 ,  JFK 
Building,  One  Congress  St.,  Boston,  MA 
02203. 

For  plants  in  Indiana,  Michigan, 
Ohio,  and  Wisconsin:  EPA  Region  5, 
Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604. 

For  plants  in  Iowa:  EPA  Region  7,  726 
Minnesota  Ave..  Kansas  City.  KS  66101. 

For  plants  in  Utah  and  Wyoming:  EPA 
Region  8,  999  18th  St..  Suite  500. 
Denver.  CO  80202. 

Comments.  Send  comments  to  the 
following  addresses: 

For  plants  in  Massachusetts  and  New 
Hampshire:  EPA  Region  1 .  Air, 
Pesticides,  and  Toxics  Management 
Division.  Attn:  Linda  Murphy,  Director 
(address  above). 

For  plants  in  Indiana,  Michigan. 
Ohio,  and  Wisconsin:  EPA  Region  5  (A- 
18p.  Air  and  Radiation  Division.  Attn: 
David  Kee,  Director  (address  above). 

For  plants  in  Iowa:  EPA  Region  7,  Air 
and  Toxics  Division,  Attn:  Jon  Knodel 
(address  above). 

For  plants  in  Utah  and  Wyoming:  EPA 
Region  8,  Air  and  Toxics  Division,  Attn: 
Patricia  Hull,  Director  (address  above). 

Submit  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  aRlliation,  if  any,  to  the 
owners  and  operators  of  all  units  in  the 


permit.  In  the  comment,  include 
objections  to  the  permit  and  the  legal, 
factual,  or  other  basis  for  the  objections. 
This  information  will  be  used  by  EPA  to 
determine  if  the  comment  is  a 
significant  adverse  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  a  permit  fisted  in  this 
notice: 

For  plants  in  Massachusetts  and  New 
Hampshire,  Ian  Cohen,  (617)  565-3229. 

For  plants  in  Indiana,  Genevieve 
Nearmyer,  (312)  353-4761;  in  Michigan 
and  Wisconsin,  Beth  Valeiiziano,  (312) 
886-2703;  and  in  Ohio,  Allan  Batka, 
(312)  886-7316. 

For  plants  in  Iowa,  Jon  Knodel,  (913) 
551-7622. 

For  plants  in  Utah  and  Wyoming, 
Mark  Komp,  (303)  293-0956. 
SUPPLEMENTARY  INFORMATION:  Title  FV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January  11, 1993.  EPA 
promulgated  final  rules  implementing 
the  program.  Subsequently,  several 
parties  filed  petitions  for  review  of  the 
rules  with  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  On 
November  18, 1993,  EPA  pubfished  a 
notice  of  proposed  revisions  to  rules 
regarding  Phase  I  substitution  and 
reduced  utilization  plans  (sections  404 
(b)  and  (c)  and  408(c)(1)(B)  of  the  Act). 
On  May  4, 1994,  EPA  and  other  parties 
signed  a  settlement  agreement 
addressing  the  substitution  and  reduced 
utilization  issues. 

In  today's  action,  EPA  is  issuing 
permits  that  are  consistent  with  the  May 
4, 1994  settlement.  Except  as  noted 
below,  EPA  approves  for  1995-1999  all 
comphance  options  for  which  EPA 
deferred  action  for  1996-1999  in  the 
draft  permits.  In  addition,  except  as 
noted  below,  the  numbers  of 
substitution  and  compensating  unit 
allowances  allocated  to  each  unit  for 
1995-1999  are  identical  to  the  numt)ers 
of  allowances  allocated  to  each  unit  for 
1995  in  the  draft  permits.  The 
additional  allowances  discussed  below, 
according  to  the  settlement,  are  a  one- 
time allocation  and  entail  a 
simultaneous  deduction  of  an  equal 
number  of  allowances  in  a  future  year. 
Upon  activation  of  conditionally- 
approved  plans,  substitution  or 
compensating  unit  allowances  are 
allocated  for  the  remaining  years  the 
plan  is  in  effect.  EPA  issues  the 
following  permits: 

Brayton  Point  in  Massachusetts. 

Mount  Tom  in  Massachusetts:  10,708 
substitution  allowances  for  each  year 
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and  736  additic  nal  allowances  to  unit  1 
upon  activatioa  of  substitution  plan, 
and  736  additional  allowances  if  the 
unit  becomes  aafected  for  nitrogen 
oxides  (NOx). 

Salem  Harboi  in  Massachusetts:  5.710 
compensating  allowances  for  1  year  and 
845  additional  allowances  to  unit  1 
upon  activation^ of  reduced  utilization 
plan,  and  disapproval  of  part  of  reduced 
utilization  plan  [for  remaining  4  years; 
5,698  compensalting  allowances  for  1 
year  and  998  additional  allowances  to 
unit  2  upon  acti  ration  of  reduced 
utilization  plan,  and  disapproval  of  part 
of  reduced  utilii^tion  plan  for 
remaining  4  yea-s;  9.055  compensating 
allowances  for  1  year  and  1,672 
additional  allov  ances  to  imit  3  upon 
activation  of  red  uced  utilization  plan, 
and  disapproval  of  part  of  reduced 
utilization  plan  or  remaining  4  years. 
Merrimack  in  Mew  Hampshire. 
Newington  in  Wew  Hampshire:  20,127 
substitution  allowances  for  each  year 
and  440  additional  allowances  to  unit  1 
upon  activation  af  substitution  plan. 

H  TPritchard  in  Indiana:  1,458 
substitution  alio  ivances  for  each  year 
and  1,384  additi  jnal  allowances  to  unit 
5,  and  1,458  con  pensating  allowances 
for  1  year  and  6S  2  additional  allowances 
to  unit  5  upon  a<  tivation  of  reduced 
utilization  plan,  and  disapproval  of 
reduced  utilizati  an  plan  for  remaining  4 
years;  no  change  for  unit  6. 

Petersburg  in  I  ndiana:  No  change  for 
units  1  and  2;  15  471  substitution 
allowances  for  e(  ch  year  and  1,218 
additional  allow;  inces  to  unit  3,  and 
15,471  compensj  ting  allowances  for  1 
year  and  609  adc  itional  allowances  to 
<mit  3  upon  activ  ation  of  reduced 
utilization  plan,  md  disapproval  of 
reduced  utilizatii  »n  plan  for  remaining  4 
years;  12,864  sub  stitution  allowances 
for  each  year  anc  5,040  additional 
allowances  to  un  t  3,  and  12,864 
compensating  all  jwances  for  1  year  and 
2,520  additional  illowances  to  unit  4 
upon  activation  <  f  reduced  utilization 
plan,  and  disappi  oval  of  reduced 
utilization  plan  f  )r  remaining  4  years. 

Rockport  in  Ini  liana:  21,581 
substitution  allo\  ranees  for  each  year 
and  355  addition  il  allowances  to  unit 
MBl  upon  active  ion  of  substitution 
plan,  and  355  ad(  itional  allowances  if 
the  unit  becomes  affected  for  NOx. 

B  C  Cobb  in  Mi  :higan:  5.325 
substitution  allov  'ances  for  each  year 
and  619  additional  allowances  to  unit  4 
upon  activation  o  f  substitution  plan, 
and  619  addition)  J  allowances  if  the 
unit  becomes  affe  ::ted  for  NOx;  5.511 
substitution  allov  ances  for  each  year 
and  599  addition)  1  allowances  to  unit  5 
upon  activation  o  substitution  plan. 


and  599  additional  allowances  if  the 
unit  becomes  affected  for  NOx- 

Dan  E  Kam  in  Michigan:  10,151 
substitution  allowances  for  each  year 
and  577  additional  allowances  to  unit  1 
upon  activation  of  substitution  plan, 
and  577  additional  allowances  if  the 
unit  becomes  affected  for  NO.;  10.984 
substitution  allowances  for  each  year 
and  777  additional  allowances  to  unit  2 
upon  activation  of  substitution  plan, 
and  777  additional  allowances  if  the 
unit  becomes  affected  for  NO,;  no 
change  for  units  3  and  4. 

/  C  Weadock  in  Michigan:  5.437 
substitution  allowances  for  each  year 
and  796  additional  allowances  to  unit  7 
upon  activation  of  substitution  plan, 
and  796  additional  allowances  if  the 
unit  becomes  affected  for  NO^;  5.451 
substitution  allowances  for  each  year 
and  743  additional  allowances  to  unit  8 
upon  activation  of  substitution  plan, 
and  743  additional  allowances  if  the 
unit  becomes  affected  for  NO,. 

/  H  Campell  in  Michigan:  No  change 
for  units  1  and  2;  25,847  substitution 
allowances  for  each  year  and  324 
additional  allowances  to  unit  3  upon 
activation  of  substitution  plan,  and  324 
additional  allowances  if  the  unit 
becomes  affected  for  NO,. 

JR  Whiting  in  Michigan:  4,188 
substitution  allowances  for  each  year 
and  355  additional  allowances  to  imit  1 
upon  activation  of  substitution  plan, 
and  377  additional  allowances  if  the 
unit  becomes  affected  for  NO.;  4.304 
substitution  allowances  for  each  year 
and  348  additional  allowances  to  unit  2 
upon  activation  of  substitution  plan, 
and  348  additional  allowances  if  the 
unit  becomes  affected  for  NO,;  5.498 
substitution  allowances  for  each  year 
and  451  additional  allowances  to  unit  3 
upon  activation  of  substitution  plan, 
and  451  additional  allowances  if  the 
unit  becomes  affected  for  NO,. 
Presque  Isle  in  Michigan. 
Cardinal  in  Ohio. 
Conesville  in  Ohio.  • 

Picway  in  Ohio. 

Poston  in  Ohio:  0  substitution 
allowances  and  3.797  additional 
allowances  to  unit  1;  0  substitution 
allowances  and  3.542  additional 
allowances  to  unit  2;  0  substitution 
allowances  and  4.642  additional 
allowances  to  unit  3. 

Tidd  in  Ohio. 

Alma  in  Wisconsin:  2.207  substitution 
allowances  for  each  year  and  2.898 
additional  allowances  to  unit  B4  upon 
activation  of  substitution  plan,  and 
2,898  additional  allowances  if  the  unit 
becomes  affected  for  NO,;  3.624 
substitution  allowances  for  each  year 
and  4,531  additional  allowances  to  unit 


B5  upon  activation  of  substitution  plan, 
and  4,531  additional  allowances  if  the 
unit  becomes  affected  for  NO,. 

Columbia  in  Wisconsin. 

Edgewater  in  Wisconsin;  4,493 
substitution  allowances  for  each  and 
754  additional  allowances  to  unit  3 
upon  activation  of  substitution  plan;  no 
changes  to  units  4  and  5. 

Genoa  in  Wisconsin. 

/  P  Madgett  in  Wisconsin:  6,407 
substitution  allowances  for  each  year 
and  455  additional  allowances  to  unit 
Bl  upon  activation  of  substitution  plan, 
and  455  additional  allowances  if  the 
unit  becomes  affected  for  NO,. 
Nelson  Dewey  in  Wisconsin. 
North  Oak  Creek  in  Wisconsin. 

Port  Washington  in  Wisconsin:  956 
substitution  allowances  for  each  year 
and  1,012  additional  allowances  to  unit 

1  upon  activation  of  substitution  plan, 
and  1,012  additional  allowances  if  the 
unit  becomes  affected  for  NO,;  2,354 
substitution  allowances  for  each  year 
and  1,428  additional  allowances  to  unit 

2  upon  activation  of  substitution  plan, 
and  1,428  additional  allowances  if  the 
unit  becomes  affected  for  NO,;  1,965 
substitution  allowances  for  each  year 
and  1,143  additional  allowances  to  unit 

3  upon  activation  of  substitution  plan, 
and  1,143  additional  allowances  if  the 
unit  becomes  affected  for  NO,;  1,623 
substitution  allowances  for  each  year  . 
and  1,122  additional  allowances  to  unit 

4  upon  activation  of  substitution  plan, 
and  1,122  additional  allowances  if  the 
unit  becomes  affected  for  NO,,  0 
substitution  allowances  and  3,412 
additional  allowances  to  unit  5  upon 
activation  of  substitution  plan,  and 
3.412  substitution  allowances  if  the  unit 
becomes  affected  for  NO,. 

Pulliam  in  Wisconsin:  488 
substitution  allowances  for  each  year 
and  28  additional  allowances  to  unit  3 
upon  activation  of  substitution -plan, 
and-28  additional  allowances  if  the  unit 
becomes  affected  for  NO,;  750 
substitution  allowances  for  each  year 
and  23  additional  allowances  to  unit  4 
upon  activation  of  substitution  plan, 
and  23  additional  allowances  if  the  unit 
becomes  affected  for  NO,;  2,097 
substitution  allowances  for  each  year 
and  157  additional  allowances  to  unit  5 
upon  activation  of  substitution  plan, 
and  157  additional  allowances  if  the 
unit  becomes  affected  for  NO,;  2,844 
substitution  allowances  for  each  year 
and  94  additional  allowances  to  unit  6 
upon  activation  of  substitution  plan, 
and  94  additional  allowances  if  the  unit 
becomes  affected  for  NO,;  7.317 
substitution  allowances  for  each  year 
and  244  additional  allowances  to  unit  7 
upon  activation  of  substitution  plan, 
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and  244  additional  allowances  if  the 
unit  becomes  affected  for  NO,;  no 
change  to  unit  8. 

Rock  River  in  Wisconsin:  5.398 
substitution  allowances  for  each  year 
and  498  additional  allowances  to  unit  1 
upon  activation  of  substitution  plan; 
4,034  substitution  allowances  for  each 
year  and  1,673  additional  allowances  to 
unit  2  upon  activation  of  substitution 
plan. 

South  Oak  Creek  in  Wisconsin. 

Stoneman  in  Wisconsin:  355 
substitution  allowances  for  each  year 
and  649  additional  allowances  to  unit 
Bl  upon  activation  of  substitution  plan, 
and  649  additional  allowances  if  the 
unit  becomes  affected  for  NOx;  447 
substitution  allowances  for  each  year 
and  826  additional  allowances  to  unit 
B2  upon  activation  of  substitution  plan, 
and  926  additional  allowances  if  the 
unit  becomes  affected  for  NOx- 

Valley  in  Wisconsin:  3,633 
substitution  allowances  for  each  year 
and  42  additional  allowances  to  unit  1 
upon  activation  of  substitution  plan, 
and  42  additional  allowances  if  the  unit 
becomes  affected  for  NOx:  3,671 
substitution  allowances  for  each  year 
and  42  additional  allowances  to  unit  2 
upon  activation  of  substitution  plan, 
and  42  additional  allowances  if  the  unit 
.becomes  affected  for  NOx:  3,372 
substitution  allowances  for  each  year 
and  32  additional  allowances  to  unit  3 
upon  activation  of  substitution  plan, 
and  32  additional  allowances  if  the  unit 
becomes  affected  for  NOx:  3,280 
substitution  allowances  for  each  year 
and  31  additional  allowances  to  unit  4 
upon  activation  of  substitution  plan, 
and  31  additional  allowances  if  the  unit 
becomes  affected  for  NOx- 

Weston  in  Wisconsin:  1,579 
substitution  allowances  for  each  year 
and  634  additional  allowances  to  unit  1 
upon  activation  of  substitution  plan, 
and  634  additional  allowances  if  the 
unit  becomes  affected  for  NOx;  3,580 
substitution  allowances  for  efich  year 
and  1,737  additional  allowances  if  the 
unit  becomes  affected  for  NOx:  no 
change  for  unit  3. 

Burlington  in  Iowa:  disapproval  of 
reduced  utilization  plans  and  parts  of 
plans  for  4  years  for  unit  1. 

Prairie  Creek  in  Iowa:  no  change  for 
unit  3;  disapproval  of  reduced 
utilization  plans  and  parts  of  reduced 
utilization  plans  for  unit  4. 

Sutherland  in  Iowa:  8,430 
compensating  allowances  for  1  year  and 
468  additional  allowances  to  unit  3 
upon  activation  of  reduced  utilization 
plan  and  disapproval  of  reduced 
utilization  plans  and  parts  of  plans  for 
remaining  4  years. 


Gadsbyin  L'to/i:  0  substitution 
allowances  for  1995  and  1996  and  2,890 
additional  allowances  to  unit  3. 

Jim  Bridger  in  Wyoming:  4,968 
substitution  allowances  for  1995  and 
1996  and  28,342  additional  allowances 
to  unit  BW71;,4.859  substitution 
allowances  for  1995  and  1996  and 
27,760  additional  allowances  to  unit 
BW72;  4,655  substitution  allowances  for 

1995  and  1996  and  26,578  additional 
allowances  to  unit  BW73. 

Wyodak  in  Wyoming:  6.434 
substitution  allowances  for  1995  and 

1996  and  20,842  additional  allowances 
to  unit  BW91. 

Dated:  July  26,  1994. 
Brian ).  McLean, 

Director.  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

jFK  Doc.  94-19060  Filed  a-3-94:  8;45  am) 
BIUING  CODE  6S60r«0-M 


[FRL-5026-8] 

Meeting  of  the  Environmental 
Statistics  Advisory  Committee 

The  Environmental  Statistics 
Technical  Advisory  Committee  will 
hold  two  meetings.  The  first  meeting 
will  be  held  in  conjunction  with  Llie 
annual  meeting  of  the  American 
Statistical  Association  in  Toronto, 
Ontario,  Canada  on  August  16, 1994. 
The  meeting  will  be  in  Rooms  D  and  E 
of  the  Sheraton  Centre  Hotel  from  1:30 
to  3:30  pm.  The  committee  will  discuss 
topics  and  plans  for  future  reviews. 
They  will  also  be  briefed  by  officials  of 
the  Office  of  Management  and  Budget 
and  the  US  Environmental  Protection 
Agency  concerning  current  activities 
pertinent  to  the  charge  of  the  committee. 

The  second  meeting  will  be  held  at 
The  Hall  of  States,  444  North  Capitol 
Street,  NW.,  Washington,  DC  on 
September  16, 1994.  The  meeting  will 
be  in  Rooms  283-285  from  9:00  am  to 
5:00  p.m..  The  committee  will  discuss 
specific  issues  in  the  field  of 
environmental  statistics  with 
recommendations  for  research  and 
operational  areas. 

Anyone  wishing  to  speak  at  either  or 
both  meetings  of  the  committee  should 
make  a  request  in  writing  to  Dr.  Barry 
D.  Nussbaum,  Environmental  Statistics 
and  Information  Division,  OPPE,  Mail 
Code  2163,  US  Environmental 
Protection  Agency,  Washington,  DC 
20460.  Public  statements  will  be  Umited 
to  ten  minutes.  For  more  information 
please  contact  Dr.  Nussbaum  at  202- 
260-1493  or  FAX  at  202-260-4968. 


Dated:  July  27,  1994. 
Arthur  T.  Koines. 

Deputy  Director.  OSPED.  OPPE.  Approving 
Official. 
[PR  Doc.  94-18958  Filed  8-3-94;  8:45  am] 

BILUNQ  CO0€  eSflO-60-M 


FEDERAL  RESERVE  SYSTEM 

AMH  Holding  Company;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.1.4  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  vmtten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifving  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
29, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  AMH  Holding  Company,  Morehead. 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  The  Citizens 
Bancorp  of  Morehead,  Inc..  Morehead, 
Kentucky,  and  thereby  indirectly 
acquire  The  Citizens  Bank,  Morehead, 
Kentucky.  In  connection  with  this 
application  AMH  will  then  merge  with 
The  Citizens  Bank  of  Morehead.  Inc.. 
Morehead,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  29.  1994 

lenniier  |.  lohnson. 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  94-19004  Filed  8-3-94;  8:45  ami 
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AmSouth  Bancoh)oratk>n 
of  Company  Engaged 
Nonbanking  Activities 
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;  Acquisition 
in  Permissible 


The  organizatio  n  Hsted  in  this  notice 
has  apphed  unde-  §  225.23(a)(2)  or  (f) 
of  the  Board's  Rej  ulation  Y  (12  CFR 
225.23(a)(2)  or  (f)  for  the  Board's 
approval  under  s«  ction  4(c)(8)  of  the 
Bank  Holding  Coi  npany  Act  (12  U.S.C. 
1843(c)(8))  and  §  J25.21(a)  of  Regulation 
Y  (12  CFR  225.21  a))  to  acquire  or 
control  voting  sedurities  or  assets  of  a 
company  engaged!  in  a  nonbanking 
activity  that  is  lisi  ed  in  §  225.25  of 
Regulation  Y  as  cl  osely  related  to 
banking  and  pent  issible  for  bank 
holding  companie  s.  Unless  otherwise 
noted,  such  activi  ies  will  be  conducted 
throughout  the  Ui  ited  States. 

The  apphcation  is  available  for 
immediate  inspec  ion  at  the  Federal 
Reserve  Bank  indi  cated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  c  ffices  of  the  Board  of 
Governors.  Interes  ted  persons  may 
express  their  view  s  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  t  j  the  public,  such  as 
greater  convenieni  :e,  increased 
competition,  or  ga  ns  in  efficiency,  that 
outweigh  possible!  adverse  effects,  such 
as  undue  concenlnation  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices.!*  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  ajstatement  of  the 
refisons  a  written  presentation  would 
not  suffice  in  heu  pf  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  woulo  be  aggrieved  by 
approval  of  the  pn  posal. 

■  Comments  regar  iing  the  application 
must  be  received  a  t  the  Reserve  Bank 
indicated  or  the  of  ices  of  the  Board  of 
Governors  not  late  ■  than  August  29. 
1994. 

A.  Federal  Resei  ve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vi  ce  President)  104 
Marietta  Street.  N.  V..  Atlanta.  Georgia 
30303: 

1.  AmSouth  Ban  :orporation, 
Birmingham,  Alah  ima;  to  acquire 
Community  Feden  1  Savings  Bank,  Fort 
Oglethorpe.  Georgij.  and  thereby  engage 
in  operating  a  savii  igs  and  loan, 
pursuant  to  §  225.:  5(b)(9)  of  the  Board's 
Regulation  Y.  In  connection  with  this 
application  Apphc  mt  also  has  apphed 
to  acquire  AmSout  i  Interim  Federal 
Savings  Bank.  Ron  b.  Georgia. 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  29, 1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-19005  Filed  8-^94;  8:45  am) 

BILUNQ  CODE  S21»-01-F 

John  W.  Gay,  III.  et  al.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFT?  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  24. 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  John  W.  Gay.  Ill,  Scottsboro. 
Alabama;  to  acquire  an  additional  .01 
percent,  for  a  total  of  23.72  percent,  of 
the  voting  shares  of  FNS  Bancshares, 
Inc.,  Scottsboro,  Alabama,  and  thereby 
indirectly  acquire  First  National  Bank, 
Scottsboro,  Alabama. 

B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Robert  L  and  Arthena  Lydick, 
Clovis,  New  Mexico;  to  acquire  an 
additional  .59  percent,  for  a  total  of 
10.58  percent,  of  the  voting  shares  of 
Western  Bancshares  of  Clovis.  Inc., 
Carlsbad,  New  Mexico,  and  thereby 
indirectly  acquire  Western  Bank  of 
Clovis.  Clovis.  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  29, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-19006  Filed  S-3-94;  8:45  am] 
BtUJNQ  COOe  «210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[CDC-488] 

Announcement  of  Cooperative 
Agreement  to  the  World  Health 
Organization 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  funds  for  fiscal  year  (FY) 
1994  for  a  cooperative  agreement  with 
the  World  Health  Organization  (WHO) 
for  research  initiatives  related  to  chronic 
disease  prevention  and  health 
promotion.  Annually,  chronic  diseases 
are  responsible  for  significant  illness, 
death,  economic  cost,  and  diminished 
quality  of  life  for  millions  of  individuals 
worldwide.  Improving  methods  of 
reaching  and  sustaining  healthy 
hfestyles,  promoting  health  education 
and  disease  prevention,  and  reducing 
high-risk  activities  which  result  in 
disease  infection  will  result  in 
significant  reduction  in  mortality  and 
morbidity.  Approximately  $312,000  is 
available  in  FY  1994  to  fund  this 
program.  It  is  expected  that  the  award 
will  begin  on  or  about  September  29. 
1994,  for  a  12-month  budget  period 
vdthin  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 

The  purpose  of  this  program  is  for 
WHO  to  coordinate  the  dissemination  of 
comprehensive  chronic  disease 
information  and  health  promotion 
programmatic  expertise  among  relevant 
agencies,  nations,  and  health-care 
professionals  worldwide.  Findings  from 
this  project  will  be  useful  in  further 
reducing  the  excessive  burden  of 
chronic  disease  mortaUty  in  the  United 
States  and  in  improving  the  provision  of 
care  through  more  simple  and  less 
expensive  forms  of  technology,  as  well 
as  contributing  immeasurably  to 
reducing  the  excessive  burden  of 
chronic  disease  mortality  throughout 
the  world. 

The  CDC  will  collaborate  in  the 
design  of  research  protocols,  assist  in 
the  analysis  and  interpretation  of  data 
generated  from  each  project,  provide,  as 
needed,  other  programmatic 
consultation  and  guidance  in  support  of 
the  program,  provide  continuing 
updates  on  scientific  and  operational 
developments  in  the  areas  of  categorical 
and  comprehensive  chronic  disease 
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prevention  and  control,  participate  in 
the  development  of  plans  for  the  sharing 
and  dissemination  of  program  and 
research  data  and  information,  and 
assist  in  defining  the  scope,  the 
development,  and  dissemination  of 
plans  for  chronic  disease  prevention, 
research,  and  control. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  announcement 
focuses  on  the  priority  areas  of  Health 
Promotion  and  Disease  Prevention.  (For 
ordering  a  copy  of  "Healthy  People        • 
2000,"  see  the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATtON.) 

Authority 

This  program  is  authorized  under  22  U.S.C 
2151b  and  Section  301(a)  of  the  Public 
Health  ServiceAct,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  of  promoting  the 
protection  and  advancement  of  an 
individual's  physical  and  mental  health. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
WHO  for  this  project.  No  other 
appUcations  are  solicited.  The  program 
armouncement  and  application  kit  have 
been  sent  to  WHO. 

WHO  is  the  only  International/ 
Intergovernmental  agency  qualified  to 
conduct  the  research  activities  under 
this  cooperative  agreement  because  it 
has: 

A.  A  unique  position  among  the 
world's  health  agencies  as  the  technical 
agency  for  health  within  the  United 
Nations. 

B.  Access  to  all  nationail  health 
promotion  and  disease  prevention 
programs  and  potential  research  sites 
through  its  six  regional  offices  located 
in  Washington,  DC;  Copenhagen. 

-  Denmark;  Alexandria,  Egypt; 
Brazzaville.  Congo;  Delhi,  India;  and 
Manila,  Philippines. 

C.  WHO  is  uniquely  qualified  to 
conduct  research  acti\ities  that  have 
specific  relevance  to  the  mission  and 
objectives  of  CDC  and  which  have  the 
potential  to  advance  knowledge  that 
benefits  the  United  States. 

D.  In  collaboration  with  other 
international  organizations.  WHO  works 
to  accomplish  its  mission  by 
disseminating  information  related  to 


chronic  disease  program  needs  and 
services,  recommends  and  advocates 
improved  policies  and  programs,  and 
provides  consultation  and  guidance  at 
tlie  international,  national,  and  local 
level  for  systems  of  coordinated  care  for 
persons  with  chronic  or  disabling 
conditions. 

E.  WHO  offers  special  opportunities 
for  furthering  research  programs 
through  the  use  of  unusual  talent 
resources,  populations,  or 
environmental  conditions  in  other 
countries  that  are  not  readily  available 
in  the  United  States  or  that  provide 
augmentation  of  existing  United  States 
resources. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
review  under  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting' 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program'  is 
93.283. 

Where  To  Obtain  Additional 
Information 

In  you  are  interested  in  obtaining 
additional  information  on  this  program, 
please  refer  to  Announcement  Number 
488  and  contact  Gordon  R.  Clapp, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Crrants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6508. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  SUMMARY  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  July  28,  1994. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  94-18989  Filed  8-3-94;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  94N-01 96] 

Hazard  Analysis  Critical  Control  Point 
Systems;  Invitation  to  Participate  in  a 
Voluntary  HACCP  Pilot  Program  for  the 
Food  Manufacturing  industry 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  intends  to  conduct  a  pilot 
program  in  which  volunteers  from  the 
food  manufacturing  industry  will  use 
the  Hazard  Analysis  Critical  Control 
Point  (HACCP)  system.  This  pilot 
program  is  intended  to  provide 
information  that  FDA  can  use  in 
deciding  whether  to  propose  to  adopt 
and.  should  it  decide  to  do  so.  in 
developing  and  implementing  a 
regulatory  system  in  which  food 
manufacturers  are  required  to  operate 
based  on  HACCP  principles.  FDA 
expects  that  the  pilot  program  will 
involve  a  small  number  of  firms  making 
products  presenting  a  range  of  risks. 
FDA  is  inviting  individual  firms  that 
wish  to  participate  in  this  program  to 
submit  letters  of  interest. 
DATES:  Letters  of  interest  from 
individual  firms  must  be  submitted  by 
October  3. 1994. 

ADDRESSES:  Submit  letters  of  interest  to 
the  Office  of  Policy,  Planning,  and 
Strategic  Initiatives  (HFS-4).  Center  for 
Food  Safety  and  Applied  Nutrition. 
Food  and  Drug  Administration.  200  C 
St.  SW..  Washington,  DC  20204. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Kvenberg.  Center  for  Food  Safety  and 
Applied  NuUrition  (HFS-^).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-205-^010. 
SUPPLEMENTARY  INFORMATtON:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321  et  seq),  FDA  acts 
to  help  ensure  that  foods  in  interstate 
commerce  are  safe.  To  achieve  this  goal 
of  safe  foods,  FDA  engages  in  a  range  of 
activities,  including  providing  guidance 
about  measures  that  manufacturers  can 
take  to  ensure  the  safety  of  their 
products.  One  such  measure  is  the 
adoption  of  HACCP,  a  systematic 
approach  to  the  identification  and 
control  of  biological,  chemical,  and 
physical  hazards  associated  with  the 
production  of  a  particular  food.  HACCP 
is  recognized  as  being  particularly 
effective  in  limiting  tJie  risks  from  the 
hazards  presented  by  food  processing 
because  each  firm  tailors  the  HACCP 
approach  to  fit  its  specific  product, 
processing,  and  distribution  conditions. 
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For  example,  the  loW-acid  canned  food 
regulations  contain^  in  part  113  (21 
CFR  part  113)  incoitxirate  the  principles 
of  HACCP  in  a  manner  designed  to 
prevent  Clostridiunk  botulinum 
outgrowth  and  toxia  production  in 
thermally  processed,  low-acid  foods 
packaged  in  hermet  cally  sealed 
containers. 

In  the  Federal  Re  pster  of  January  28, 
1994  (59  FR  4142), :  T)A  pubUshed  a 
propo«al  to  establish  regulations  to 
require  the  implementation  of  HACCP 
programs  by  the  seafood  industry.  The 
agency  is  now  considering  action  to 
extend  HACXI7  beyqnd  seafood  to  the 
other  food  products!  domestic  and 
imported,  that  it  rebates.  Elsewhere  in 
this  issue  of  the  Fedfcral  Register,  FDA 
intends  to  pubhsh  a|i  advance  notice  of 
proposed  rulemaking  (ANPRM)  that 
requests  comments  in  the  application  of 
HACCP  to  the  food  industry.  After  the 
comments  to  the  ANPRM  are  evaluated 
and  as  FDA  gathers  information  from 
the  pilot  program  that  is  the  subject  of 
this  notice,  the  agency  may  begin 
rulemaking  to  expand  HACCP  to  other 
seonents  of  the  food  industry. 

To  collect  Lnformqtion  on  how 
HACCP  might  be  imblemented  in  the 
food  industry,  FDA  is  announcing  a 
pilot  program  designed  to  provide 
insight  into  the  prc^ems,  costs,  and 
benefits  of  developing  and 
implementing  HACCP  for  firms  that 
produce  a  variety  of  food  products.  This 
program  will  also  provide  the  agency 
with  information  on  the  implications  for 
the  agency  of  implertienting  a  HACCP 
system.  The  agency  mvites  individual 
firms  to  submit  letteis  of  interest  in 
participating  in  this  voluntary  program. 
FDA  will  select  firm*  with  a  goal  of 
ensuring  that  the  par^cipants  in  the 
program  produce  prdducts  that  present 
a  range  of  potential  Hazards,  have  a 
range  of  scientific  capabiUties,  have 
processing  facilities  <>f  varying  sizes, 
and  have  a  range  of  rtACCy  experience. 
FDA  anticipates  that  bus  program  will 
provide  the  selected  firm  as  well  as  the 
agency  with  extremely  useful  practical 
experience.  1 

The  potential  benefits  to  industry 
from  participation  in  the  pilot  program 
include:  (1)  An  opportunity  to  work 
with  FDA  to  determine  how  best  to 
apply  HACCP  in  the  firm's  particular 
plant  or  segment  of  tie  food  industry, 
(2)  the  chance  to  engage  in  a  scientific 
dialogue  with  FDA,  (8)  an  opportunity 
to  contribute  to  the  development  of 
sound  regulatory  policy  relative  to  food 
safety  hazards,  and  (4)  an  opportimity  to 
leam  how  firms  can  reduce  the 
likelihood  of  recalls  or  seizures. 

Participation  in  thi$  pilot  program 
offers  several  benefits  to  FDA  and  to  the 


consiuner:  (1)  Experience  gained  during 
this  program  may  allow  the  agency  to 
generalize  what  it  has  found  and  to 
make  its  insights  available  to  the  whole 
food  industry,  (2)  the  agency  will  gain 
experience  that  it  can  rely  on  in 
deciding  whether  HACCP  is  practicable 
for  the  food  industry  as  a  whole,  and  (3) 
the  agency  will  be  able  to  determine 
how  it  can  better  focus  its  monitoring  of 
food  safety  to  concentrate  on  areas  of 
greatest  pubUc  health  need.  Moreover, 
the  agency  intends  to  make  a  summary 
of  the  results  of  the  pilot  program 
publicly  available,  which  should  help 
other  firms,  both  inside  and  outside  the 
segments  of  the  food  industry 
represented  in  the  program,  to  develop 
and  implement  their  own  HACCP 
programs,  should  they  choose  to  do  so, 
or  should  the  agency  require  that  they 
do  so.  This  will  also  serve  to  increase 
pubhc  imderstanding  of,  and 
involvement  in  this  new  food  safety 
regmen. 

FDA  requests  that  individual  firms 
submitting  letters  of  interest  provide 
information  concerning  the  nature  of 
their  products,  the  size  of  their 
processing  facility,  the  processing 
techniques  that  they  use  to  manufacture 
their  products,  their  scientific  capability 
(e.g.,  research  and  development 
programs,  quahty  control  laboratories), 
and  the  extent  to  which,  and  how,  they 
employ  HACCP  (e.g..  Does  the  firm  have 
valid  HACCP  plans?  Is  it  operating 
mider  those  plans?  If  not,  does  the  firm 
have  the  capability  to  develop  and 
implement  HACCP  plans?).  FDA  will 
consider  these  factors  in  reviewing  the 
letters  of  interest  as  a  basis  for 
identifying  a  limited  number  of 
individual  firms  that,  in  the  judgment  of 
the  agency,  are  best  suited  to  participate 
in  the  program.  After  a  Ust  of  potential 
participants  has  been  compiled,  FDA 
will  review  the  regulatory  status  and 
inspectional  history  of  each  firm  on  the 
list. 

FDA  will  meet  with  the  firms  that 
have  expressed  an  interest  in 
participating  in  the  program.  At  this 
meeting.  FDA  will  present  the  details  of 
the  voluntary  HACCP  pilot  program.  If 
a  firm  is  still  interested  in  participation 
in  the  program,  it  will  be  visited  by  the 
team  of  FDA  employees  that  will  be 
responsible  for  the  pilot  program  (the 
FDA  HACCP  Pilot  Core  Team)  and  by 
representatives  of  the  local  FDA  district 
office.  Representatives  of  a  trade 
association  may  also  participate  in  the 
visit  if  invited  by  the  firm.  The  purpose 
of  the  visit  will  be  to  allow  FDA  to 
assess  how  well  the  firm  fits  within  the 
agency's  goals  for  the  pilot  program  and 
to  review  the  firm's  HACCP  plan,  if  one 
exists.  Based  on  the  results  of  these 


visits,  the  FDA  HACCP  Pilot  Core  Team 
will  select  the  firms  that  will  participate 
in  the  program.  Because  FDA's 
resources  are  limited,  only  a  few  firms 
can  be  selected. 

Each  firm  selected  to  participate  in 
the  pilot  program  will  be  expected  to 
design,  develop,  and  implement  its  own 
HACCP  prognun  tailored  to  control  the 
hazards  presented  in  producing  its 
products  and  by  its  processing  facility. 
FDA  will  assist  each  firm  that  it  selects 
in  developing  a  HACCP  program  that,  at 
minimum,  includes:  An  employee 
training  program  on  HACCP  principles; 
a  written  general  sanitation  program 
that  the  firm  will  use  to  maintain  its 
production  facility  in  a  sanitary  manner, 
in  accordance  with  FDA's  regulation, 
"Current  Good  Manufacturing  Practice 
in  Manufacturing,  Packing,  or  Holding 
Human  Food"  (21  CFR  part  110);  and  a 
written  HACCP  plan  based  upon  the 
HACCP  principles  outlined  by  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Food  for 
each  product  covered  by  the  program. 
FDA  will  expect  each  firm  that 
participates  in  the  program  to  agree  to: 
(1)  FDA  review,  of  its  HACCP  program 
before  the  firm  participates  in  the  pilot 
program,  (2)  FDA  HACCP-based 
inspections  of  its  processing  facility,  (3) 
FDA  review  of  the  firm's  regularly 
scheduled  internal  monitoring  to 
determine  the  degree  of  compliance 
vvith  the  HACCP  plan,  and  (4)  use  of  its 
own  resources  to  accomplish  assigned 
efforts  (e.g.,  developing  HACCP  plans, 
training  employees  on  the  HACCP 
principles,  conducting  audits  of  HACCP 
programs)  during  the  course  of  the 
program. 

FDA  intends  to  implement  this 
program  on  a  carefully  controlled  basis. 
Within  6  weeks  of  the  date  that  a  firm 
is  accepted  and  operational  in  its 
HACCP  program,  FDA  will  conduct  an 
initial  verification  inspection  to 
determine  the  firm's  compliance  with 
its  HACCP  program.  The  firm  will  be 
expected  to  submit  monthly  verification 
reports  to  the  FDA  HACCP  Pilot  Core 
Team  for  evaluation.  FDA  will  conduct 
subsequent  verification  inspections  as 
appropriate. 

Interested  firms  are  invited  to  submit 
a  letter  of  interest  to  Office  of  Policy, 
Planning,  and  Strategic  Initiatives 
(HFS-4),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204.  Letters  of 
interest  must  be  submitted  by  October  3, 
1994. 
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Dated:  July  28, 1994.  ACTION:  Notice.  FOR  FURTHER  INFORMATION  CONTACT:  Lola 

Michael  R.  Taylor. E.  Batson.  Center  for  Drug  Evaluation 

Deputy  Commissioner  for  Policy.  SUMMARY:  The  Food  and  Drug  and  Research  (HFI>-360),  Food  and 

(FR  Doc.  94-18969  Filed  8-1-94;  8:45  am]  Administration  (FDA)  is  withdrawing  Drug  Administration,  7500  Standish  PI., 

BILLING  coo€  4160-01-F  approval  of  13  abbreviated  antibiotic  Rockville,  MD  20855,  301-594-1038. 

— : — applications  (AADA's)  and  2  SUPPLEMENTARY  INFORMATION:  The 

[Docket  No.  94N-02871  abbreviated  new  drug  applications  holders  of  the  applications  listed  in  the 

(ANDAs).  The  holders  of  the  table  below  have  informed  FDA  that 

Glaxo,  Inc..  et  al.;  Withdrawal  of  applications  notified  the  agency  in  these  drug  products  are  no  longer  being 

Approval  of  13  Abbreviated  Antibiotic  ^fi'ing  "lat  the  drug  products  were  no  marketed  and  have  requested  that  FDA 

Applications  and  2  Abbreviated  New  being  longer  marketed  and  requested  withdraw  approval  of  the  applications. 

Drug  Applications  that  Oie  approval  of  the  applications  be  The  applicants  have  also,  by  request. 

AGENCY:  Food  and  Drug  Administration.  ^^'      ^^^^^'  waived  their  opportunity  for  a  hearing. 

HHS.  EFFECTIVE  DATE:  September  6.  1994. 

Application  no.  Drug  Applicant 

AAOA  61-231              Crystalline  Penicillin  G  Potassium  (bulk)  Glaxo.  Inc..  Five  Moore  Dr..  P.O.  Box  13358.  Researcti  Tn- 

angle  ParV.  NC  27709. 

AADA  61-232              Crystalline  Penicillin  G  Sodium  (bulk) Do. 

AADA  61-324              Penicillin  G  Procaine  (bulk)  ,. Do. 

AAOA  61-491               Penicillin  G  Procaine  Type  "A"  (bulk) Do. 

AAOA  61-705              Tetracycline  Hydrochloride  Tablets.  U.S.P..  250  milligrams  The  Upjohn  Co..  7000  Portage  Rd.,  Kalamazoo,  Ml  49001. 

(mg)  and  500  mg. 

AADA  61-743              Erythromycin  Stearate  Tablets.  U.S.P..  250  mg Purepac  Pharmaceutical  Co.,  200  Elmora  Ave.   Elizabeth 

NJ  07207. 

AADA  61-^5              Sterile  Penicillin  G  Potassium  Buffered  (bulk)  Glaxo.  Inc. 

AAOA  629-053            Rifampin,  U.S.P.,  (nonsterile  bulk) Marion  Memll  Dow.  Inc..  Manon  Parte  Dr..  Kansas  City.  MO 

64134-0627 

AADA  62-213              Sterile  Penicillin  G  Sodium  Buffered  (bulk) Glaxo.  Inc. 

AAOA  62-297              Ampjcillin  for  Oral  Squibb.  SuspensJon.U.SP..  125  mg/5  Bristol-Myers  Co..  P.O.  Box  4755.  Syracuse.  NY  13221- 

milliliters  (mL)  and  250  mg,'5  mL.  4755. 

AADA  62-399^  •            Neomycin  and  Polymyxin  B  Sulfates  and  Hydrocortisone  Phannafair,  Inc..  110  Kennedy  Dr.,  Hauppauge,  NY  1 1 788. 

Otic  Suspension,  U.S.P.. 

AAOA  62-404              Sterile  Cephalothin  Sodium.  U.S.P.  (bulk) Gl^xo,  Inc. 

AADA  62-435               Cephalothin  Sodium  for  Injection.  U.S.P : Do. 

ANDA  88-101              Najshazotine  Hydrochloride  Ophthalmic  Solution.  U.S.P..  Phannafair.  Inc. 

0.1%. 

ANDA  88-230               Tropicamide  Ophthalmk:  Solution.  U.S.P..  1%  Do. 


Therefore,  imder  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director.  Center  for 
Daig  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  appHcations  listed 
above,  and  all  tunendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  September  6, 1994. 

Dated:  luly  26. 1994. 

Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. . 

[FR  Doc.  94-18971  Filed  8-3-94;  8:45  am) 
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DPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization. 
Functions,  and  Delegations  of 
Authority 

Part  H,  Chapter  HC  (Center  for  Disease 
Control  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980.  as  amended 
most  recently  at  59  FR  1749,  dated 
January  12, 1994,  and  corrected  at  59  FR 
4720-4721,  dated  February  1. 1994)  is 
amended  to  reflect  the  establishment  of 
the  Office  of  Equal  Employment 
Opportunity  within  the  Office  of  the 
Director,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 


After  the  functional  statement  for  the 
CDC  Washington  Office  (HCA6).  insert 
the  following: 

Office  of  Equal  Employment 
Opportunity  (HCA9) 

(1)  Provides  advice  and  guidance  to 
the  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC),  and  the  Director, 
Office  of  Program  Support,  on  matters 
relating  to  equal  employment 
opportunity  (EEO)  and  participates  in 
the  development  of  CDC-wide  EEO 
pohcies  and  procedures;  (2)  plans,' 
develops,  implements,  coordinates, 
directs,  and  evaluates  comprehensive 
programs  in  EEO  and  Civil  Rights;  (3) 
provides  counsel,  advice,  and 
recommendations  to  the  CDC  Centers. 
Institute,  and  Offices  (QO)  on  EEO 
concerns  and  responsibilities,  and 
represents  CDC  in  dealings  with  Federal 
and  non-Federal  agencies  and 
organizations  on  the  full  range  of  EEO 
activities;  (4)  directs  the  planning  and 
development  of  the  agency's  multi-year 
Affirmative  Employment  Plan;  (5) 
administers  the  EEO  complaints  and 
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investigative 
proposed 
CDC;  (6)  develoj^ 
implementation 
programs  for 
and/or 

including  trainii^ 
evaluation 
individual  and  s 
and  employee 
particular  group: 
potential  and 
working  closely 
Director,  Human 
Management 
Employment 
managers  and 


lEEO 


Dated:  March  17 
Donna  E.  Shalala, 

Secretary. 

|FR  Doc.  94-18939 
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resolution  systei  is;  analyzes  formal 
rep  arts;  and  prepares 
decisions  for  the  Director, 
and  directs  the 
af  special  emphasis 
gro  jps  of  minority,  female, 
handicap  ied  employees, 
and  program 
activities  directed  to  meet 
rstemic  special  needs 
cciicems  of  these 

;  and  (7)  identifies 
current  problem  areas  by 
ivithaO  Directors; 
Resources 
Office;  Affirmative 
Coqrdinators;  and  other 
Officials. 


1994. 


'iled  8-3-94;  8:45  am] 


Substance  Abusa  and  Mental  Health 
Services  Administration 

Current  List  of  L  it}oratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 


Withdrawn  From 


the  Program 


AGENCY:  Substance  Abuse  and  Mental 
Health  Services  /.dministraUon,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMH4,  HHS). 
action:  Notice 


SUMMARY:  The  De|)artment  of  Health  and 
Human  Services  Notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guklelines  for  Federal 
Workplace  I>rug  Testing  Programs  (53 


FR  11979, 11986) 
listing  all  oirrent 
will  be  published 


FOR  FURTHER  iNFOI|MATION 
Giselle  Hersh,  Di 
Programs,  Room 


A  similar  notice 
y  certified  laboratories 
during  the  first  week 
of  each  month,  ar  d  updated  to  include 
laboratories  whic  i  subsequently  apply 
for  and  complete  he  certification 
process.  If  any  lis  ed  laboratory's 
certification  is  tot  illy  suspended  or 
revoked,  the  laboi  atory  will  be  omitted 
fi-om  updated  hsti  until  such  time  as  it 
is  restored  to  full  pertification  under  the 
Guidelines. 

If  any  laborator  r  has  withdrawn  from 
the  National  Labo  -atory  Certification 
Program  during  ti  e  past  month,  it  will 
be  identified  as  si  ch  at  the  end  of  the 
current  list  of  cert  fied  laboratories,  and 
will  be  omitted  fr(  im  the  monthly  listing 
thereafter. 


CONTACT:  Mrs. 
vfesion  of  Workplace 
1 3A-54.  5600  Fishers 


Lane.  Rockville,  Maryland  20857;  Tel.: 
(301) 443-6014. 
SUPPt.EMENTARY  INFORMATKM: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  lOO- 
71.  Subpart  C  of  the  Guidehnes, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
appUcant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  fi-om  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimimfi  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc..  624 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  37211,  615-331-5300. 

Alabama  Reference  Laboratories.  Inc.. 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541-4931/205-263-5745. 
Allied  Clinical  Laboratories.  201  Plaza 

Boulevard.  Hurst.  TX  76053.  817-282- 

2257. 

American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantiily.  VA 
22021,  703-802-6900. 

Associated  Pathologists  Laboratories, 
Inc.  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas.  NV  89119-5412.  702- 
733-7866. 

Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  Qty,  UT  84108.  801- 
583-2787. 

Baptist  Medical  Center — Toxicology 
Laboratory.  9601 1-630,  Exit  7.  Little 
Rock.  AR  72205-7299.  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center). 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016. 

Bioran  Medical  Laboratory.  415 
Massachusetts  Ave.,  Cambridge,  MA 
02139,617-547-8900. 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810. 


Center  for  Laboratory  Services,  a 
Division  of  LabOne.  Inc..  8915  Lenexa 
Dr.,  Overland  Park,  Kansas  66214. 
913-888-3927. 
Centinela  Hospital  Airport  Toxicology 
Laboratory.  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045.  310-215- 
6020. 
CUnical  Reference  Lab,  11850  West  85th 
St.,  Lenexa,  KS  66214,  800-445-6917. 
Cox  Medical  Centers.  Department  of 
Toxicology.  1423  North  Jefferson 
Ave..  Springfield,  MO  65802.  800- 
876-3652/417-836-3093. 
CPF  MetPath  Laboratories,  21007 
Southgate  Park  Blvd.,  Cleveland.  OH 
44137-3054,  (Outside  OH)  800-338- 
0166/(Inside  OH)  800-362^913 
(formerly:  Southgate  Medical 
Laboratory;  Southgate  Medical 
Services,  Inc.). 

Damon/MetPath,  830O Esters  Blvd.. 
Suite  900,  Irving.  TX  75063,  214-929- 
0535  (formerly:  Damon  Clinical 
Laboratories). 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL.  Building 
3&-H.  Great  Lakes.  IL  60088-5223, 
708-688-2045/708-688-4171. 

Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Norfolk.  VA.  1321  Gilbert 
St..  Norfolk.  VA  23511-2597,  804- 
444-8089  exL  317. 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658. 
2906  Julia  Dr.,  Valdosta,  GA  31604, 
912-244-4468. 

Drug  Labs  of  Texas.  15201  I-IO  East. 
Suite  125.  Channelview.  TX  77530. 
713-457-3784. 

DrugProof.  Division  of  Laboratory  of 
Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle.  Inc.). 

DrugScan.  Inc..  P.O.  Box  2969. 1119 
Meams  Rd..  Warminster.  PA  18974, 
215-674-9310. 

Eagle  Forensic  Laboratory.  Inc.,  950  N. 
Federal  Highway,  Suite  308,  Pompano 
Beach,  FL  33062.  305-946-4324. 

ElSohly  Laboratories.  Inc.,  5  Industrial 
Park  Dr..  Oxford.  MS  38655.  601-236- 
2609  (moved  6/16/93). 

Expresslab.  Inc..  405  Alderson  St., 
Schofield,  Wl  54476,  800-627-8200 
(formerly:  Alpha  Medical  Laboratory, 
Inc..  Employee  Health  Assurance 
Group). 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6267. 

Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80.  Midland,  TX  79706. 
800-725-3784/915-563-3300 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories). 

HealthCare/MetPath,  24451  Telegraph 
Rd.,  Southfield,  MI  48034,  Inside  MI: 
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800-328--4142/Outside  Ml:  800-225- 

9414  (formerly:  HealthCare/Preferred 

Laboratories). 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Ave.,  Cincinnati,  OH  45229. 

513-569-2051. 
Laboratory  Specialists,  Inc..  113  Jarrell 

Dr.,  Belle  Chasse,  LA  70037.  504- 

392-7961. 
Marshfield  Laboratories,  1000  North 

Oak  Ave.,  Marshfield,  Wl  54449,  715- 

389-3734/800-222-5835. 
Maryland  Medical  MetPath,  1901 

Sulphur  Spring  Rd.,  Baltimore.  MD 

21227,  410-536-1485  (formerly: 

Maryland  Medical  Laboratory.  Inc.. 

National  Center  for  Forensic  Science). 
Med-Chek/Damon.  4900  Perry  Hwy.. 

Pittsburgh,  PA  15229.  412-931-7200 

(formerly:  Med-Chek  Laboratories, 

Inc.). 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Blvd.. 

Memphis,  TN  38175.  901-795-1515. 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology, 

3000  Arlington  Ave..  Toledo,  OH 

43699-0008,  419-381-5213. 
Medical  Science  Laboratories.  11020  W. 

Plank  Court.  Wauwatosa.  WI  53226, 

414-476-3400. 
MedTox  Laboratories.  Inc.,  402  W. 

County  Rd.  D.  St.  Paul.  MN  55112. 

800-832-3244/612-636-7466. 
Methodist  Hospital  of  Indiana,  Inc.. 

Department  of  Pathology  and 

Laboratory  Medicine.  1701  N.  Senate 

Blvd..  Indianapolis,  IN  46202.  317- 

929-3587. 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak  Ave.. 

Peoria.  IL  61636.  800-752-1835/309- 

671-5199. 
MetPath.  Inc..  1355  Mittel  Blvd..  Wood 

Dale.  IL  60191.  708-595-3888. 
MetPath.  Inc..  One  Malcolm  Ave.. 

Teterboro.  NJ  07608.  201-393-5000. 
Metropolitan  Reference  Laboratories, 

Inc.,  2320  Schuetz  Rd.,  St.  Louis,  MO 

63146.  800-288-7293. 
National  Drug  Assessment  Corporation. 

5419  South  Western.  Oklahoma  City. 

OK  73i09,  800-749-3784.  (formeriy: 

Med  Arts  Lab). 
National  Health  Laboratories 

Incorporated.  5601  Oberlin  Dr..  Suite 

100,  San  Diego,  CA  92121,  619-455- 

1221. 
National  Health  Laboratories 

Incorporated.  2540  Empire  Dr.. 

Winston-Salem.  NC  27103-6710. 

Outside  NC:  919-760-4620/800-334- 

8627/Inside  NC:  800-642-0894. 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory,  Substance 

Abuse  Division.  1400  Donelson  Pike. 

Suite  A-15.  Nashville.  TN  37217, 

615-360-3992/800-800-4522. 


National  Health  Laboratories 
Incorporated.  13900  Park  Center  Rd., 
Hemdon,  VA  22071,  703-742-3100. 
National  Psychopharmacology 
Laboratory,  Inc.,  9320  Park  W.  Blvd., 
Knoxville,  TN  37923,  800-251-9492. 
National  Toxicology  Laboratories,  Inc.. 

1100  California  Ave..  Bakersfield,  CA 

93304.  805-322-4250. 
Nichols  Institute  Substance  Abuse 
Testing  {NIS.\T),  7470-A  Mission 

Valley  Rd.,  San  Diego,  CA  92108- 

4406.  800-446-4728/619-686-3200 

(formerly:  Nichols  Institute). 
Northwest  Toxicology.  Inc.,  1141  E. 

3900  South,  Salt  Lake  City.  UT  84124, 

800-322-3361. 
Occupational  Toxicology  Laboratories. 

Inc.,  2002  20th  St.,  Suite  204A, 

Kenner,  LA  70062,  504-465-0751. 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  11th  Ave.,  Eugene.  OR 

97440-0972.  503-687-2134. 
Pathology  Associates  Medical 

Laboratories.  East  11604  Indiana, 

Spokane.  WA  99206.  509-926-2400. 
PDLA.  Inc.  (Princeton).  100  Corporate 

Court.  So.  Plainfield.  NJ  07080. 908- 

769-8500/800-237-7352. 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr..  Menlo  Park.  CA  94025. 

415-328-6200/800-446-5177. 
PharmChem  Laboratories,  Inc.,  Texas 

Division,  7606  Pebble  Dr.,  Fort  Worth. 

TX  76118.  817-595-0294  (formeriy: 

Harris  Medical  Laboratory). 
Physicians  Reference  Laboratory.  7800 

West  110th  St..  Overiand  Park.  KS 

66210.  913-338-4070/800-821-3627 

(formerly:  Physicians  Reference 

Laboratory  Toxicology  Laboratory). 
Poisonlab.  Inc..  7272  Clairemont  Mesa 

Rd.,  San  Diego.  CA  92111.  619-279- 

2600/800-882-7272. 
Puckett  Laboratory.  4200  Mamie  St.. 

Hattiesburgh.  MS  39402,  601-264- 

3856/800-844-8378. 
Regional  Toxicology  Services,  15305 

N.E.  40th  St.,  Redmond,  WA  98052. 

206-882-3400. 
Roche  Biomedical  Laboratories,  Inc.. 

1120  Stateline  Rd..  South^ven.  MS 

38671,601-342-1286. 
Roche  Biomedical  Laboratories,  Inc.,  69 

First  Ave.,  Raritan,  NJ  08869.  800- 

437-4986. 
Roche  CompuChem  Laboratories.  Inc..  A 

Member  of  the  Roche  Group,  3308 

Chapel  Hill/Nelson  Hwy..  Research 

Triangle  Park.  NC  27709.  919-549- 

8263/800-833-3984  (formeriy: 

CompuChem  Laboratories.  Inc..  A 

Subsidiary  of  Roche  Biomedical 

Laboratory). 
Roche  CompuChem  Laboratories.  Inc.. 

Special  Division,  A  Member  of  the 

Roche  Group,  3308  Chapel  Hill/ 

Nelson  Hwy.,  Research  Triangle  Park, 

NC  27709,  919-549-8263  (formerly: 


CompuChem  Laboratories,  Inc. — 
Special  Division). 
Scientific  Testing  Laboratories,  Inc..  463 
Southlake  Blvd..  Richmond.  VA 
23236, 804-378-9130. 
Scott  &  White  Drug  Testing  Laboratory. 
600  S.  25th  St..  Temple.  TX  76504. 
800-749-3788. 
S.E.D.  Medical  Laboratories.  500  Walter 

NE.  Suite  500.  Albuquerque,  NM 

87102. 505-848-8800. 
Sierra  Nevada  Laboratories.  Inc..  888 

Willow  St..  Reno.  NV  89502.  800- 

648-5472. 
SmithKline  Beecham  Clinical 

Laboratories.  7600  Tyrone  Ave..  Van 

Nuys.  CA  91045.  818-376-2520. 
SmithKline  Beecham  Clinical 

Laboratories.  801  East  Dixie  Ave.. 

Leesburg.  FL  32748,  904-787-9006 

(Formerly:  Doctors  &  Physicians 

Laboratory). 
SmithKline  Beecham  Clinical 

Laboratories,  3175  Presidential  Dr., 

Atlanta,  GA  30340,  404^934-9205 

(Formerly:  SmithKline  Bio-Science 

Laboratories). 
SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Pkwy., 

Schaumburg,  IL  60173,  708-885-2010 

(Formerly:  International  Toxicology 

Laboratories). 
SmithKline  Beecham  Clinical 

Laboratories,  400  Egypt  Rd.. 

Norristown.  PA  19403.  800-523-5447 

(Formerly:  SmithKline  Bio-Science 

Laboratories). 
SmithKline  Beecham  Clinical 

Laboratories.  8000  Sovereign  Row. 

Dallas.  TX  75247.  214-638-1301 

(formerly:  SmithKline  Bio-Science 

Laboratories). 
South  Bend  Medical  Foundation.  Inc., 

530  N.  Lafayette  Blvd..  South  Bend. 

IN  46601.  219-234-4176. 
Southwest  Laboratories.  2727  W. 

Baseline  Rd..  Suite  6.  Tempe.  AZ 

85283. 602-438-8507. 
St.  Anthony  Hospital  (Toxicology 

Laborator\').  P.O.  Box  205. 1000  N. 

Lee  St..  Oklahoma  City,  OK  73102, 

405-272-7052. 
St.  Louis  University  Forensic 

Toxicology  Laboratory,  1205  Carr 
.   Lane.  St.  Louis,  MO  63104.  314-577- 

8628. 
Toxicology  &  Drug  Monitoring 

Laborator>',  University  of  Missouri 

Hospital  SrClJnics.  301  Business  Loop 

70  West,  Suite  208,  Columbia.  MO 

65203. 314-882-1273. 
Toxicology  Testing  Service.  Inc..  5426 

N.W.  79th  Ave..  Miami,  FL  33166, 

305-593-2260. 
TOXWORX  Laboratories.  Inc..  6160 

Variel  Ave..  Woodland  Hills.  CA 

91367.  818-226-4373  (formerly: 

Laboratory  SpeciaUsts.  Inc.;  Abused 

Drug  Laboratories;  MedTox  Bio- 
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Analytical,  a  Division  of  MedTox 

Laboratories,  Inc.). 
I JNILAB.  18408  Canard  St..  Tarzana, 

CA  91356,  800-492-0800/818-343- 

8191  (formerly:  MetWest-BPL 

Toxicology  Latx^tory). 

The  following  laboratory  withdrew 
from  the  Program  on  June  16: 
Precision  Analytiaal  Laboratories,  Inc.. 

13300  Blanco  Rd.,  Suite  «150,  San 

Antonio,  TX  78216.  210-493-3211. 

The  following  laboratory  will  be 
withdrawing  from  ^the  Program  on 
August  12: 


tal  Toxicology 
vl.  30th  St.,  Oinaha, 
402-449-4940. 


Saint  Joseph  Hosp 

Laboratory,  601 

NE  68131-2197 
Richard  Kcpanda, 
Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  S<  rvices  Administration. 
IFR  Doc.  94-13798  F  led  S-3-94;  8:45  am) 

BtUJNO  CODE  4160-20-0 


DEPARTMENT  Of=|THE  INTERIOR 
Bureau  of  Land  Management 
Closure  of  Public  ^nds;  Oregon 


AGENCY:  Bureau  of  JLand 
Lakeview  District, 
OR-01 4-4333-04 
ACnOM:  Pubhc  notilce 
closiu^s  and  use 
Klamath  River  Canin 
Recreation  Site. 


Management, 
Clamath  Falls  RA 
( ;4237. 

of  emergency  road 
r^trictions  in  the 
on  and  Topsy 


SUMMARY:  Notice  is 
pubhc  lands  in 
35ofT.  40S.,R.6 
T.  41  S.,  R.  6  E 
(W.M.)  between  thi 
west  of  the  upper 
river  itself  are 
vehicle  access.  Tw 
campgroimd  roads 
of  Section  26,  T.  4C 
SEV4ofSec0on34, 
W.M.,  are  exempt 
Motorized  use  in 
campgrounds  is 
roadbed  and 
In  Section  35,  T.  4C 
motorized  vehicle 
between  the  east 
river  is  restricted  tc 
road.  Existing  "Jeej 
section  will  be  ope; 
use  only. 

Pacific  Power  ant 
government  agency 
administrative, 
enforcement 
this  motorized 

The  purpose  of 
protect  the  river 
vegetation,  cultural 
habitat,  vegetation 


hereby  given  that  all 
Sections  23,  26,  34,  and 
and  Section  3  of 
Willamette  Meridian 
canyon  access  road 
Y  lamath  River  and  the 
closed  to  all  motorized 
developed 
located  in  the  SW'A 
S.,R.6E.  andthe 
T.  40S.,R.  6E, 
om  this  closure, 
ti  ese  two 

res  tricted  to  the  existing 
desigi  ated  parking  areas. 
S.,  R.  6  E.,  W.M., 
I  ise  on  public  land 
capyon  rim  and  the 
the  main  access 
"  trails  in  this 
to  non-motorized 


Light  Company  and 
vehicles  used  for 
,  or  law 
are  exempt  from 
closiue. 
closure  is  to 
and  riparian 
resources,  wildlife 
soils,  and  semi- 


em(  rgency, 
purpo  ;es 
vehi  z\e 
tSis 
baiik 


wilderness  and  scenic  qualities  along 
the  Klamath  River  from  damage  and 
disruption  by  motorized  vehicles.  The 
authority  for  this  closure  is  43  CFR 
8341.2  and  43  CFR  8365.2-4.  The 
closure  will  remain  in  effect  until  an  off- 
highway  vehicle  (OHV)  designation 
plan  for  the  upper  Klamath  River 
Canyon  is  completed. 

In  addition,  the  following  are  use 
restrictions  for  four  developed 
recreation  sites  in  or  near  the  Klamath 
River  Canyon: 

The  Whitewater  boat  access,  in  the 
NEV4SEV4  of  Section  14,  T.  40  S..  R.  6 
E.,  W.M..  is  dosed  to  the  public  &x>m  */j 
hour  after  sunset  to  V2  hour  before 
sunrise.  Camping,  overnight  parking,  or 
fire  building,  the  discharge  or  use  of 
firearms,  other  weapons,  or  fireworks, 
between  the  river  and  the  access  road 
fi^m  V4  mile  above  the  site  to  V4  mile 
below  the  site,  is  not  i>ermitted. 
Unattended  vehicles  within  the  posted 
turn-around  area  '^  mile  past  the  boat 
access  entrance  is  prohibited. 

All  campsites  at  the  Klamath  River 
Campground,  located  in  SWV4  of 
Section  26,  T.  40  S.,  R.  6  E,  W.M.,  are 
restricted  to  camping  parties  of  no  more 
than  twelve  people  and  two  motor 
vehicles.  All  campsites  at  Turtle 
Primitive  Group  Campground,  located 
in  the  SEV4  of  Section  34.  T.  40  S.,  R. 
6  E.,  W.M.,  are  restricted  to  camping 
parties  between  eight  and  thirty-five 
people  bom  May  1st  to  October  1st., 
fix»m  October  through  April,  camping 
parties  can  be  between  one  and  thirty- 
five  people  at  each  campsite.  The 
discharge  or  use  of  firearms,  other 
weapons,  or  fireworks  is  not  permitted 
between  the  main  access  road  and  river 
from  y*  mile  above  each  site  to  'A  mile 
below  each  site. 

At  these  two  campgroimds  as  well  as 
Topsy  Recreation  Site,  located  in  NWV4 
of  Section  6,  T.  40  S.,  R.  7  E.,  W.M.,  all 
pets  must  be  secxired  to  a  leash  no 
longer  than  six  feet  at  all  times.  Human 
waste  am  .be  deposited  only  in  toilet 
facilities.  Unreasonable  noise  that 
disturbs  other  visitors  is  prohibited. 
Personal  property  cannot  be  left 
unattended  for  over  twenty-four  hours; 
personal  property  left  unattended 
beyond  such  time  is  subject  to 
disposition  under  the  Federal  Property 
and  Administration  Service  Act  of  1949, 
as  amended  (40  U.S.C.  484(ml).  Entering 
or  remaining  in  these  recreation  sites 
between  9:00  p.m.  and  6:  a.m.,  except  as 
an  occupant,  is  not  permitted.  Open 
fires  are  to  be  built  in  existing  firegrates 
only.  Chopping,  cutting,  or  injuring  of 
live  trees  is  prohibited.  Moving  any 
table,  fire  grate,  barrier,  garbage  can,  or 
other  equipment  at  all  recreation  sites 


mentioned  is  prohibited.  The  speed 
limit  in  all  recreation  sites  is  ten  M.P.H. 

Camping  parties  at  Topsy  Recreation 
Site  are  limited  to  no  more  than  twelve 
people  and  two  motor  vehicles  per 
campsite.  Horses  are  not  allowed  within 
this  site.  The  discharge  or  use  of 
firearms,  other  weapons,  or  fireworks  is 
not  permitted  between  Topsy  Road  and 
the  J.C.  Boyle  Reservoir  from  '/fe  mile 
above  to  Va  mile  below  this  site. 

Finally,  all  public  lands  in  the 
Klamath  River  Canyon  from  J.C.  Boyle 
Powerhouse,  located  in  NE  V4  of  Section 
14,  T.  40  S.,  R.  6  E.,  W.M.,  to  the 
OregonyCalifomia  border,  are  closed  to 
firearms  target  shooting,  bom 

May  1st  to  October  1st.  This 
restriction  does  not  affect  legal  bunting 
of  game  birds  and  animals. 

These  restrictions  are  necessary  to 
prevent  resource  damage  to  soil, 
vegetation,  wildlife  habitat,  to  protect 
visitors  fi'om  accidents  and  crime,  to 
protect  pubhc  facilities  and  campsites 
from  vandalism  and  theft,  and  to 
promote  semi-wilderness  and  scenic 
qualities  in  the  Klamath  River  Canyon. 
The  authority  for  these  use  restrictions 
is  found  under  43  CFR  8365.  These  use 
restrictions  will  remain  in  effect  until  a 
river  management  plan  for  the  upper 
Klamath  River  is  completed. 
SUPPLEMENTARY  INFORMATION:  Any 
person  who  fails  to  comply  with  these 
closures  and  restrictions  is  subject  to  the 
penalties  provided  in  8360.0-7. 
Violations  are  punishable  by  a  fine  not 
to  exceed  $1 ,000  and/or  imprisonment 
not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee  • 
Buschkowsky  or  Scott  Senter,  Lakeview 
District,  Klamath  Falls  Resource  Area, 
2795  Anderson  Avenue,  Building  25. 
Klamath  Falls,  OR  97603,  (503)  883- 
6916. 

Dated:  July  12.1994. 
A.  Barron  Bail, 

Klamath  Falls  Resource  Area  Manager. 
(FR  Doc.  94-18950  Filed  8-3-94;  8:45  am] 

BILUNQ  COOE  4310-33-M 

ICO-03O-42t0-05;  COC56965] 

Realty  Action  Non  Competitive  Sale  of 
Lands;  Colorado 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management 
ACTION:  Designation  of  public  lands 
located  in  San  Miguel  County,  Colorado 
as  being  smtable  for  disposal  out  of 
federal  ownership  through  sale. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  sale  utiUzing 
non-competitive  procedures,  at  not  less 
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than  the  fair  market  value  as  determined 
by  an  appraisal  completed  by  a  Federal 
or  independent  appraiser  using  the 
principals  contained  in  the  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions".  Authority  for  the  sale  is 
Section  203  of  Public  Law  94-597.  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

New  Mexico  Principal  Merifiian,  Colorado 

T.  44N..R.  11  W., 
Sec.  33:  Lot  12. 
Containing  .4  acres. 

The  lands  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

This  land  is  being  offered  as  a  direct 
non-competitive  sale  to  Mark 
Natichioni.  BLM  has  determined  a 
direct  sale  is  necessary  to  protect 
existing  equities  in  the  land  and  to 
resolve  an  inadvertent  uriiuthorized 
occupancy  of  said  land. 

In  the  event  of  a  sale,  the  mineral 
interests  shall  be  conveyed 
simultaneously  with  the  surface 
interest.  The  mineral  interests  being 
offered  for  conveyance  have  no  knovm 
mineral  value.  Upon  acceptance  of  a 
direct  sale  offer,  the  purchaser  shall  be 
required  to  make  application  for 
conveyance  of  those  mineral  interests. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
This  segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication. 

The  patent,  wnen  issued,  will  contain 
a  reservation  for  a  right-of-way  thereon 
for  ditches  and  canals  constructed  by 
the  authority  of  the  United  States,  Act 
of  August  30, 1890,  26  Stat.  391.  43 
U.S.C.  945. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  about  this  sale  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Montrose  District 
Office,  2465  South  Townsend  Avenue, 
Montrose,  Colorado  81401.  Comments 
shall  be  submitted  by  September  19, 
1994  to  the  Montrose  District  Manager. 
Any  adverse  comments  will  be  reviewed 
by  the  District  Manager,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  21,  1994. 
Phillip  W.  Dwyer, 
Acting  District  Manager. 
IFR  Doc.  94-18945  Filed  8-3-94:  8:45  am) 

BILUNO  COOE  4310-JB-M 


[NV-030-04-4210-05:  N581011 

Realty  Action:  Lease  and  Sale  of 
Public  Land  for  Recreation  and  Public 
Purpose,  Pershing  County,  NV 


SUMMARY:  In  response  to  an  application 
from  the  Pershing  County  Fair  and 
Recreation  Board  for  an  eighteen  hole 
championship  golf  course,  the  following 
described  land  has  been  identified  as 
suitable  for  lease  and  sale  and  will  be 
classified  for  lease  and  sale  under  the 
Recreation  and  Public  Purpose  Act,  as 
amended  (43  U.S.C.  869,  et  seq.): 

Mount  Diablo  Meridian,  Nevada 

T.  27N..R.  31  E.. 
Sec.  7,  EVjScV„NEV4,  NE'aSW'aSEV,, 

S'/zSW'ASE'A,  EVjSE'/.; 
Sec.  8.  SWV4NWV4,  WVzSW'A; 
Sec.  18,  NVzNE'A.  EV2NEV4NWV4. 
Totalling  approximately  350  acres. 

The  lands  are  not  required  for  Federal 
purposes.  Disposal  is  consistent  with 
the  Bureau's  planning  for  the  area  and 
would  be  in  the  pubUc's  interest. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Valentine,  Realty  SpeciaUst,  705 
East  4th  Street,  Winnemucca,  NV  89445, 
telephone  (702)  623-1500. 
SUPPLEMENTARY  INFORMATION:  The 
public  lands  are  being  offered  to  the 
Pershing  County  Fair  and  Recreation 
Board  for  the  operation  of  an  eighteen 
hole  championship  golf  course.  The  site 
will  be  used  for  a  golf  course,  practice 
range,  putting  green,  club  house, 
practice/teaching  facility  and  a  pro 
shop. 

The  lease  and/or  patent,  when  issued 
will  contain  the  followang  reserx'ations 
to  the  United  States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30, 1890  (43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  lands  so 
patented,  and  to  it.  or  persons 
authorized  by  it,  the  right  to  prospect 
for,  mine,  and  remove  such  deposits 
from  the  same  under  applicable  law  and 
such  regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  Ard  will  be 
subject  to: 

1.  Those  rights  for  highway  purposes 
which  have  been  granted  to  Nevada 
Department  of  Transportation,  its 
successors  or  assigns,  by  permit  No. 
Nev-048800,  under  the  Act  of 
November  9, 1921  (23  U.S.C.  Sec  18). 

2.  Those  rights  for  communication 
line  purposes  which  have  been  granted 
to  Bell  Telephone  Company  of  Nevada, 
its  successors  or  assigns,  by  permit  No. 
N-12799,  under  the  Act  of  March  4, 
1911  (43  U.S.C.  961). 

3.  Those  rights  for  natural  gas 
pipeline  purposes  which  have  been 


granted  to  Southwest  Gas  Corporation, 
its  successors  or  assigns,  by  permit  No. 
Nev-058689,  under  the  Act  of  February 
25,  1920  (30  U.S.C.  185  Sec.  28). 

4.  Those  rights  for  power  transmission 
*  line  purposes  which  have  been  granted 
to  Sierra  Pacific  Power  Company,  its 
successors  or  assigns,  by  permit  No.  N- 
12800,  under  the  Act  of  March  4. 1911 
(43  U.S.C.  961).  The  above  described 
lands  were  segregated  from  all  forms  of 
appropriations  under  the  public  land 
laws,  including  the  general  mining  laws, 
but  not  the  Recreation  and  Public 
Purpose  Act  and  the  Mineral  Leasing 
Laws  in  the  January  14.  1994. 
publication  of  the  Federal  Register.  The 
lands  will  continue  to  be  segregated  as 
per  the  subject  notice. 

For  a  period  of  45  days  from  the  date 
of  publication  of  the  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  705  E.  Fourth  Street, 
Winnemucca,  Nevada  89445.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  absence  of  any 
adverse  comments,  the  classification  of 
the  lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated:  July  26.  1994. 
Robert  J.  Neary, 

Acting  District  Manager,  Winnemucca. 
IFR  Doc.  94-18946  Filed  8-3-94:  8:45  am] 
BILUNQ  COOE  431»-HC-M 


IOR-015-94-4210-05,  GP4-160) 

Bureau  of  Land  Management 

Withdrawal  of  Public  t^nds  From  Sale 

Offering 

AGENCY:  Bureau  of  Land  Management, 
Interior.  Lakeview  District. 

ACTION:  Withdrawal  of  Sale  Parcels  OR 
36285  and  OR  49389  from  Public  Sale 
Offering. 

Notice  is  given  that  sale  parcels  OR 
36285  and  OR  49389,  previously 
published  for  public  sale  offering  in  the 
Federal  Register  April  11,  1986,  Vol.  51, 
No.  70.  Page  12573  and  July  22, 1993. 
Vol.  58,  No.  139,  Pages  39225  and 
39226,  respectively,  are  hereby 
withdrawn  from  sale. 

The  subject  parcels  were  advertised 
for  public  sale  by  notice  in  the  above 
Federal  Register  volumes  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  (90  Stat. 
2750,  43  U.S.C.  1713)  and  have  not  sold. 
These  parcels  will  be  reconsidered  for 
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future  public  sali  i  ofiiering  upon  public 

request  only. 

Ted  A.  Davis, 

Acting  Manager,  i 

[FR  Doc  94-189491 

BILUNQ  COOC  4310-43  -M 


,  Lc  keview  Resource  Area. 
Filed  8-3-94;  8:45  am) 


Bureau  of  Land  ^nagement 

[CA-060-65-610litO-B045,  CA-31587] 

Intent  To  Consioer  and  Amendment  to 
ttie  California  D^rt  Conservation 
Area  Plan  of  1980  and  To  Pref>are  an 
Environmental  ir  ipact  Statement 

agency:  Bureau  (if  Land  Management, 

Interior. 

ACTION:  Notice  od Intent.  Amendment. 


SUMMARY:  Notice  is  hereby  given  that 
the  California  Dei  lert  District  of  the 
Bureau  of  Land  Management  (BLM), 
pursuant  to  regulatory  procedures  for 
land  use  planning  imder  the  Federal 
Land  PoUcy  and  Management  Act  of 
1976  (43  CFR  1610.5-S),  intends  to 
amend  the  Feder^  Register  Notice 
dated  July  18,  19^4,  page  36448,  to 
consider  an  amendment  to  the 
California  Desert  Conservation  Area 
Plan  for  the  purpose  of  identifying 
public  land  areas  which  may  be  suitable 
for  wind  energy  development  and  to 
analyze  the  impacts  of  any  proposed 
amendment  and  alternatives  in  an 
environmental  impact  statement  (EIS). 
The  purpose  of  this  notice  is  to  extend 
the  closing  date  for  receiving  public 
scoping  comments  from  August  12, 
1994  to  September  9, 1994. 
DATES:  Written  co  mments  on  this 
proposed  plan  an  endment  and 
associated  EIS  wi  1  be  accepted  on  or 
before  September  9, 1994.  The  public  is 
also  invited  to  mqke  comments  at  the 
following  public  Jcoping  meetings: 
Tuesday,  July  26.  IS  94 — Recreation  Hall, 

Junction  of  "O"  a  id  Baratow  Streets, 

Mojave,  Californii  i — 6:30  p.m. 
Wednesday.  July  27  1994— Reecreation 

District  Gym,  410  West  "D"'  St.,  Tehachapi, 

California — 6:30  {  m. 
Thursday,  July  28, 1994— Weldon  School, 

Highway  178  and  Fay  Ranch  Road, 

Weldon.  California— 6:30  p.m. 
Tuesday.  August  9,  1994— Ed  Oakly  Hall. 

Caliente  Creek  Ro  id.  Twin  Oaks, 

California — 6:30  {  m. 

Only  four  publi :  scoping  meetings  are 
planned  at  this  tii  le. 

ADDRESSES:  Pleas<  i  mail  comments, 
issues  and  concer  is  to  Ahmed  Mohsen, 
Team  Leader,  Bur  jau  of  Land 
Management,  Rid;  lecrest  Resource  Area, 
300  S.  Richmond  Rd.,  Ridgecrest,  CA 
93555.  Attn:  Wind  Energy  FA/EIS. 
FOR  FURTHER  INFOI IMAT10N  COMTACT: 


Ahmed  Mohsen,  Environmental 
Coordinator,  at  the  above  address  or 
telephone  (619)  375-7125. 

Lee  Delaney, 

Area  Manager. 

(FR  Doc.  94-18983  Filed  8-3-94;  8:45  am) 

BILUNQ  COOE  4310-84-*! 

Bureau  of  Land  Management 
[WO-221  04  441 0-02-241  A] 

Draft  Environmental  Impact  Statement 
for  Rangeland  Reform  '94  and  Request 
for  Public  Comment 

AGENCY:  Bureau  of  Land  Management, 
Interior 

ACTION:  Notice;  extension  of  comment 
period. 

SUMMARY:  The  pubUc  comment  period 
for  the  Draft  Environmental  Impact 
Statement  (EIS)  for  Rangeland  Reform 
'94  is  hereby  extended  to  September  9, 
1994.  The  draft  EIS  has  been  prepared 
in  accordance  with  Section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
of  1969  by  the  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM),  with  the  cooperation  of  the 
Department  of  Agriculture,  Forest 
Service. 

DATES:  Written  comments  on  the  draft 
EIS  must  be  postmarked  no  later  than 
September  9, 1994.  Comments  received 
after  this  date  may  not  be  considered  in 
preparation  of  the  final  EIS. 
ADDRESSES:  Comments  on  the  draft  EIS 
should  be  sent  to:  Rangeland  Reform 
'94,  P.O.  Box  •6300,  Washington,  D.C. 
20035-6300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Write  to  the  above  address  or  call  Jim 
Fox,  Biu-eau  of  Land  Management,  (202) 
452-7740,  or  Jerry  McCormick,  Forest 
Service,  (202)  205-1457.  To  obtain  a 
copy  of  the  draft  EIS,  please  call  or  visit 
your  nearest  BLM  Resource  Area  office 
or  Forest  Service  National  Forest 
Supervisor's  office. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  and  the 
Forest  Service  are  proposing  to  change 
policies  and  regulations  within  their 
Federal  rangeland  management 
programs.  These  actions  are  intended  to 
improve  and  restore  a  significant 
portion  of  rangeland  ecosystems  and  to 
improve  and  maintain  biodiversity, 
while  providing  for  sustainable 
development  on  lands  administered  by 
the  two  agencies.  The  two  agencies  are 
also  proposing  to  revise  the  formula 
used  to  determine  fees  charged  for 
grazing  hvestock  on  Federal  lands  in  the 
17  western  states. 


The  Bureau  of  Land  Management, 
with  the  cooperation  of  the  Forest 
Service,  has  prepared  a  draft  EIS 
analyzing  the  environmental  efiiects  of 
the  proposed  changes  in  their  rangeland 
management  programs.  The  draft  EIS  is 
a  national-level,  programmatic  analysis. 
It  dooiments  the  ecological,  economic, 
and  social  impacts  that  would  result 
from  alternative  fee  formulas  and  fi-om 
reforming,  or  not  reforming,  other 
elements  of  the  Federal  rangeland 
management  program.  Five  management 
alternatives  are  considered  in  detail: 
Current  Management  (No  Action),  BLM- 
Forest  Service  Proposed  Action; 
Livestock  Production;  Environmental 
Enhancement:  and  No  Grazing.  Seven 
grazing  fee  formula  alternatives  are  also 
analyzed:  Current  Public  Rangeland 
Improvement  Act  (PRLA)  (No  Action); 
Modified  PRLA;  BLM-Forest  Service 
Proposed  Action;  Regional  Fees;  Federal 
Forage  Fee;  PRIA  with  Surcharges;  and 
Competitive  Bidding. 

Dated:  August  1.  1994. 
Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

(FR  Doc.  94-19075  Filed  8-3-94;  8:45  am) 
BILUNQ  COOE  4310-84-P 


(UTU— 652521 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-65252  for  lands  in  San  Juan 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from  May  1, 
1994,  the  date  of  termination,  have  been 
paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$10  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirement  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  UTU-65252 
effective  May  1,  1994,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopez, 

Chief,  Minerals  Adjudication  Section. 
(FR  Doc.  94-19045  Filed  8-3-94;  8:45  amj 
BILUNQ  COOE  4310-OO-M 
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[WY-92(M1  -«700;  WYW1 1 2663] 

Proposed  ReinstatenDent  of  Terminated 
Oil  and  Gas  Lease 

fuly26, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  12663  for  lands  in  Johnson 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fiBction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW112663  effecUve  July  1. 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Supervisory  Land  Law  Examiner. 
(FR  Doc.  94-19046  Filed  8-3-94;  8:45  ami 

BILUNQ  COOE  4310-22-M 

PD-030-04-406A-02;  ID-30066] 

Realty  Actions;  Sales,  Lease,  etc.: 
Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Action.  Amendment  of 

the  Medicine  Lodge  Resource 

Management  Plan  (RMP)/Notice  of 

Realty  Action.  Direct  Sale  of  Public 

Land  in  Jefferson  County,  Idaho. 

SUMMARY:  Pursuant  to  Bureau  of  Land 
Management  (BLM)  planning 
regulations  (43  CFR  1600)  the  Idaho 
Falls  District,  BLM,  proposes  to  amend 
the  Medicine  Lodge  RNff  and  offer  the 
following  1120  acres  of  public  land  at 
direct  sale  to  Jefferson  County.  These 
lands  have  been  examined  and  have 
been  determined  to  be  suitable  for 
disposal  pursuant  to  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  at  no  less  than  the 
appraised  fair  market  value  of  $84,000. 

Boise  Meridian 
T.  6N..  R.  33E. 


Sec.  14,  all: 

Sec.  15,  E'/j,  SWVv     , 

When  patented,  the  lands  will  be 
subject  to  the  following  rights  and 
reservations: 

Reser\'ations 

A  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  (Act  of  August  30, 1890). 

Rights 

Those  rights  granted  to  the  Idaho 
Department  of  Transportation  under 
right-of-way  IDI-014761  for  a  Federal 
Aid  Highway  (Act  of  August  27, 1958). 

Continued  use  of  the  land  by  vaUd 
right-of-way  holders  is  proper  subject  to 
the  terms  and  conditions  of  the  grant. 
Administrative  responsibiHty 
previously  held  by  the  United  States 
will  be  assumed  by  the  patentee 
following  issuance  of  patent. 
DATES:  The  land  will  be  offered  for  sale 
no  sooner  than  October  3, 1994. 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  lands  described 
above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  for  a 
period  of  270  days  or  until  patent  is 
issued,  whichever  occurs  first. 
ADDRESSES:  Bureau  of  Land 
Management,  940  Lincoln  Road,  Idaho 
Falls,  Idaho  83401. 
ADDrr»ONAL  INFORMATION  CONTACT: 
Additional  information  concerning  the 
sale,  or  a  copy  of  the  plan  amendment, 
may  be  obtained  from  Bruce  Bash, 
Realty  Specialist,  at  the  above  address, 
or  by  calling  208-524-7521. 

Any  party  who  participated  in  the 
plan  amendment  and  is  adversely 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  ihe  record  during  the 
planning  process.  The  protest  shall  be  in 
wrriting  and  filed  with  the  State  Director 
within  30  days  of  this  notice. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  District 
Manager,  Idaho  Falls  District,  at  the 
above  address.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
planning  protests  or  objections 
regarding  the  sale,  this  realty  action  will 
become  the  final  action  of  the 
Department  of  the  Interior  and  the 
planning  amendment  will  be  in  effect. 

Dated:  July  22,  1994. 
Gary  Bliss, 

Associate  District  Manager. 
(FR  Doc.  94-19047  Filed  8-3-94;  8:45  am) 
BILUNG  COOE  4310-GG-M 


ICA-942-57OO-10) 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Cahfomia. 

EFFECTIVE  DATES:  Filing  was  effective  at 
10:00  a.m.  on  the  date  of  submission  to 
the  Bureau  of  Land  Management  (BLM). 
California  State  Office,  Public  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Robinson,  Chief.  Branch  of 
Cadastral  Survey.  Bureau  of  Land 
Management  (BLM).  Cahfomia  State 
Office.  2800  Cottage  Way,  Room  E- 
2845,  Sacramento,  CA  95825,  916-978- 
4775. 

SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office,  Sacramento,  CA. 

Humlwldt  Meridian,  California 

T.  9  N.,  R.  3  E., — Dependent  resurvey.  (Group 
1183)  accepted  April  8, 1994,  to  meet 
certain  administrative  needs  of  the 
National  Park  Service,  Redwood  National 
Park. 

T.  11  N..  R.  6  E., — Metes-and-bounds  survey. 
(Group  1177)  accepted  June  10,  1994,  to 
meet  certain  administrative  needs  of  the 
U.S.  Forest  Service.  Six  Rivers  and 
Klamath  National  Forests. 

Mount  Diablo  Meridian,  California 

T.  12  N.,  R.  17  W..— Dependent  resur\'ey, 
subdivision  of  section  1  and  metes-and- 
hKjunds  survey,  (Group  1095)  accepted 
April  8, 1994,  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Indian  Affairs,  Sacramento  Area  Office. 

T.  13  N.,  R.  17  E., — Supplemental  plat  of 
sections  21  and  28,  accepted  April  29, 
19^4.  to  meet  certain  administrative  needs 
of  the  U.S.  Forest  Service.  Lake  Tahoe 
Basin  Management  Unit. 

T.  48  N..  R.  11  W.,— Corrective  dependent 
resurvey,  dependent  resurvey.  and  metes- 
and-bounds  sur\'ey  of  Tracts  37  through  48, 
(Group  888)  accepted  May  16. 1994,  to 
meet  certain  administrative  needs  of  the 
U.S.  Forest  Service,  Rogue  River  National 
Forest. 

T.  48  N..  R.  11  W., — Metes-and-bounds 
survey  of  Tract  49,  (Group  1171)  accepted 
May  16, 1994,  to  meet  certain 
administrative  needs  of  the  U.S.  Forest 
Service,  Rogue  River  National  Forest. 

T.  30  N..  R.  3  E., — Department  resurvey,  and 
metes-and-bounds  survey  of  Tract  37, 
(Group  1187)  accepted  June  2. 1994.  to 
meet  certain  administrative  needs  of  the 
U.S.  Forest  Service,  Lessen  National  Forest. 

T.  44N..  R.  6  E..— Supplemental  plat  of  NW 
V«  section  19,  accepted  June  20.  1994.  to 
meet  certain  administrative  needs  of  the 
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U.S.  Forest  Service,  Modoc  National 

Forest. 
T.  28  S.,  R.  27  E.,— ISupplemental  plat  of  the 

NW  y*  section  6,  accepted  June  21, 1994. 

to  meet  certain  a  Iministrative  needs  of  the 

BLM.  Bakersfiek  District,  Caliente 

Resource  Area. 
T.  29  S.,  R.  30  E.,— Supplemental  plat  of  the 

SW  V4  section  34 ,  accepted  Jime  21, 1994, 

to  meet  certain  a  iministrative  needs  of  the 

BLM,  Bakersfielc  District,  Caliente 

Resource  Area. 

San  Bemanliiio  M(  iridian,  Califbmia 

T.  12  N.,  R.  1  E..— Itependent  resurvey, 
(Group  1154)  ace  epted  April  12. 1994,  to 
meet  certain  adir  inistrative  needs  of  the 
BLM,  California  I  }esert  District,  Barstow 
Resource  Area. 

T.  8  N.,  R.  3  W.,— S  upplementel  plat  of  the 
SE  y*  section  23  ind  section  24.  accepted 
May  6, 1994,  to  n  leet  certain  administrative 
needs  of  the  BLKf,  California  Desert 
District,  Barstow  jResource  Area. 

T.  8  N..  R  3  W.,— Supplemental  plat  of 
section  26  and  th  9  E  '/i  of  section  27, 
accepted  May  6,  i994,  to  meet  certain 
administrative  needs  of  the  BLM, 
California  Desert  District,  Barstow 
Resource  Area. 

T.  8  N.,  R.  3  W.,— Supplemental  plat  of 
section  34  and  th }  NW  V*  of  section  35. 
accepted  May  6,  :i994,  to  meet  certain 
administrative  nqeds  of  the  BLM, 
California  Desert  District,  Barstow 
Resource  Area.    I 

T.  5  S.,  R.  4  W., — Dependent  resurvey  of 
Mineral  Survey  No.  3540  (Cancelled). 
(Group  1167)  accepted  June  29, 1994,  to 
meet  certain  administrative  needs  of  the 
BLM,  California  besert  District,  Palm 
Springs/South  Coast  Resource  Area. 

T.  9  N.,  R  23  E., — Retracment  and  dependent 
resiirvey,  subdiviiion  of  section  29,  and 
metes-and-boundt  survey,  (Group  991) 
accepted  June  3oJ  1994,  to  meet  certain 
administrative  needs  of  the  Arizona  BLM, 
Yimia  District  Oflce,  Havasu  Resource 
Area. 

All  of  the  above  listed  survey  plats  are 
now  the  basic  rec  )rd  for  describing  the 
lands  for  all  authorized  purposes.  The 
survey  plats  have  been  placed  in  the 
open  files  in  the  I  LM,  Cahfomia  State 
Office,  and  are  av  lilable  to  the  pubUc  as 
a  matter  of  infonr  ation.  Copies  of  the 
stirvey  plats  and  i  elated  field  notes  will 
be  furnished  to  thte  public  upon 
payment  of  the  appropriate  fee. 

Dated:  July  28, 19)4. 
Clifford  A.  Robinsoi  i. 

Chief,  Branch  of  Ca^astiai  Survey. 

[PR  Doc.  94-19048  filed  8-3-94:  8:45  am] 

BIUMM  COOC  4310-40-  I 


Bureau  of  Reclamation 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paiserworfc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  Uie 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  An 
expedited  review  has  been  requested  in 
accordance  with  the  Act.  since  allowing 
for  the  normal  review  period  would 
adversely  affect  the  pubhc  interest  for 
the  reasons  given  below.  Approval  has 
been  requested  by  July  30. 1994. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
biueau  clearance  officer  listed  below 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1006-XXXX).  Washington  DC  20503; 
Telephone  202-395-7340. 

Title:  Glen  Canyon  Environmental 
Studies  Passive-Use  Values  Study. 

OMB  Approval  Number:  1006-XXXX. 

Abstract:  Individuals  who  may  not 
physically  use  certain  imique  or 
significant  resoiut^s  may  hold  some 
value  for  their  existence  and 
preservation.  Passive-use  or  non-use 
economic  value  is  a  monetary  measiue 
of  this  value.  Studies  completed  imder 
the  Glen  Canyon  Environmental  Studies 
Program  have  shown  that  the  operation 
of  Glen  Canyon  Dam  affects  downstream 
natiural  and  cultural  resoiuY»s  in  Glen 
Canyon  National  Recreation  Area  and 
Grand  Canyon  National  Park.  If 
individuals  hold  passive-use  value  for 
resources  affected  by  the  timing  and 
amount  of  the  releases  from  the  dam. 
the  magnitude  of  these  values  could  be 
influenced  by  changes  in  the  way  the 
dam  is  operated.  A  small  (pilot)  test 
survey  was  completed  earlier  (OMB 
clearance  number  1006-0013).  Data 
obtained  diuing  the  pilot  test  supported 
the  hypothesis  that  members  of  the 
general  pubhc  hold  passive-use  value 
for  these  resources  and  that  the 
magnitude  of  these  values  may  change 
across  operational  alternatives.  A  full 
scale  (final)  survey  is  now  proposed. 
Information  for  the  final  survey  will  be 
collected  from  a  random  sample  of  the 
U.S.  population  in  an  effort  to  quantify 
passive-use  value  for  a  range  of  dam 
operation  strategies.  This  information 
will  be  available  for  use  by  decision 
makers  as  they  assess  the  trade-offs 
between  recreation  benefits,  power 
production  benefits,  and  passive-use 
benefits  associated  with  different 
strategies  for  operating  Glen  Canyon 
Dam. 


Reason  for  Expedited  Review:  Data 
collected  under  this  information  has 
been  requested  for  possible 
consideration  in  reaching  a  Record  of 
Decision  on  the  final  Glen  Canyon  Dam 
Environmental  Impact  Statement 
(GCDEIS).  The  Grand  Canyon  Protection 
Act  of  1992  stipulates  the  completion  of 
the  final  GCDEIS  by  October  30. 1994. 
In  order  to  meet  this  schedule,  it  will  be 
necessary  to  begin  survey 
administration  as  soon  as  clearance  is 
obtained. 

Frequency:  Once. 

Description  of  Respondents:  Residents 
of  the  U.S..  aged  18  or  more. 

Estimated  Completion  Time:  V2  hour. 

Responses:  5.950. 

Burden  Hours:  2.975. 

Bureau  Clearance  Officer:  Larry 
Schulz,  303-236-6769. 

Dated:  July  13, 1994. 
Murlin  Coffey. 

Chief,  Supply  and  Services  Division. 

(FR  Doc  94-19049  Filed  8-3-94;  8:45  am) 

BILUNO  COOE  4310-04-M 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Carolina  Heelsplltter  for  Review 
and  Comment 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  pubUc  review  of  a 
technical/agency  draft  recovery  plan  for 
Carolina  heelsplitter  [Lasmigona 
decorata).  This  rare  freshwater  mussel 
inhabits  cool,  slow-moving,  small-  to 
medium-sized  streams  and  rivers.  The 
Carolina  heelsplitter  currently  has  a 
very  fragmented,  rehct  distribution  but 
historically  was  known  ft-om  several 
locations  within  the  Catawaba  River  and 
Pee  Dee  River  systems  in  North  CaroUna 
and  the  Saluda  and  Pee  Dee  River 
systems  in  South  CaroUna.  The  species 
is  presently  know  to  be  surviving  in 
only  four  streams — Waxhaw  Creek 
(Catawba  River  system)  Union  County. 
North  Carolina;  Goose  Creek  (Pee  Dee 
River  system).  Union  County,  North 
Carolina;  Lynches  River  (Pee  Dee  River 
system).  Chesterfield,  Lancaster,  and 
Kershaw  Coimties,  South  CaroUna;  and 
Flat  Creek  (Pee  Dee  River  system),  a 
tributary  to  the  Lynches  River  in 
Lancaster  County.  South  Carolina.  It  has 
been  reduced  to  a  few  short  reaches  of 
each  of  these  streams,  primarily  as  a 
result  of  impoundments  and  general 
deterioration  of  water  quality  resulting 
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from  siltation  and  other  pollutants 
contributed  by  poor  land  use  practices. 
The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan.  ' 

-DATES:  Comments  on  the  draft  recovery- 
plan  must  be  received  on  or  before 
October  3, 1994  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  agency  draft  recovery  plan  may 
obtain  a  copy  by  contacting  the 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  330  Ridgefield  Court, 
Asheville.  North  Carolina  28806 
(Telephone  704/665-1195).  Written 
comments  and  materials  regarding  the   - 
plan  should.be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Fridell  at  the  address  and 
telephone  number  shown  above  (Ext. 
225). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery  ^ 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973. 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in 
this  draft  recovery  plan  is  the  Carolina 


heelsplitter  (Lasmigona  decorata).  The 
area  of  emphasis  for  recovery  actions  is 
the  upper  Catawba  River  and  Pee  Dee 
River  systems  in  south-central  North 
Carolina  and  north-central  South 
Carolina  and  the  Saluda  River  system  in 
northwestern  South  Carolina  Habitat 
protection,  reintroduction,  and 
preservation  of  genetic  material  are 
-major  objectives  of  this  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
-  Section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 
Dated.  July  29.  1994. 
*  Brian  P.  Cole. 
Field  Supervisor. 

(FR  Doc.  94-19040  Filed  8-3-94;  8:45  am] 
eiLUNG  COOE  431l>-6$-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  to  the  Bureau  clearance  officer 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1029-0104).  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Acid  Mine  Drainage  Abatement 
and  Treatment  Program— 30  CFR  876. 

OMB  Number:  1029-0104. 

Abstract:  This  Part  establishes  the 
procedures  and  requirements  for  States 
and  Indian  Tribes  to  create  an  Acid 
Mine  Drainage  Abatement  and 
Treatment  program.  The  information  is 
needed  to  assure  compUance  with  the 
Surface  Mining  Control  and 
Reclamation  Act. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  State  and 
Indian  Tribes. 

Estimated  Completion  Time:  350 
hours. 


Annual  Responses:  7. 
Annua/  Burden  Hours:  2,450. 
Bureau  Clearance  officer:  John  A. 
Trelease  (202)  343-1475. 

Dated;  May  17. 1994. 
Andrew  F.  DeVito, 

Chief.  Branch  of  Environmental  and 
Economic  Analysis. 

[FR  Doc.  94-19024  Filed  8-3-94;  8  45  ami 
BILUNG  COOE  4310-05-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Paperv\'ork 
Reduction  Project  (1029-0098). 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  Petition  Process  for  Designation 
of  Federal  Lands  as  Unsuitable  for  All 
or  Certain  Types  of  Surface  Coal  Mining 
Operations  and  for  Termination  of 
Previous  Designations,  30  CFR  769. 

OMB  Number:  1029-0098. 

Abstract:  This  Part  establishes  the 
minimum  procedures  and  standards  for 
designating  Federal  lands  unsuitable  for 
all  or  certain  types  of  surface  coal 
mining  operations  and  for  terminating 
designations  pursuant  to  petition.  The 
information  requested  will  aid  the 
regulatory  authority  in  the  decision- 
making process  to  approve  or 
disapprove  a  request  to  designate  or 
terminate  an  area  as  unsuitable. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals,  Industry,  and 
Environmental  Groups. 

Annual  Responses:  2. 

Annual  Burden  Hours:  150. 

Estimated  Completion  Time:  75 
hours. 

Bureau  clearance  officer:  John  A. 
Trelease  (202)  343-1475. 

Dated:  April  12, 1994. 
Andrew  F.  DeVito, 
Chief  Branch  of  Environmental  and 
Economic  Analysis. 

IFR  Doc.  94-19025  Filed  8-3-94;  8  45  ami 
BILLINO  COOE  «310-0$-M 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  A  2  U.S.C.  4332,  the 

Conunission  h£  s  prepared  and  made 

available  envin  )nmental  assessments  for 

the  proceeding:  i  listed  below.  Dates 

environmental  assessments  are  available 

are  listed  belov  for  each  individual 

proceeding. 
To  obtain  co|  lies  of  these 

environmental  assessments  contact  Ms. 

Tawanna  Glover-Sanders  or  Ms.  Judith 

Groves,  Interstate  Commerce 

Conunission,  Section  of  Environmental 

Analysis,  Room  3219,  Washington,  DC 

20423,  (202)  927-6203  or  (202)  927- 

6245.  I 

Comments  oa  the  following 

assessment  are  due  15  days  after  the 

date  of  availability: 

AB-290  (SUB-IJO.  145X).  NORFOLK 
SOUTHERN  RAILWAY  COMPANY— 
ABANDONKteNT  EXEMPTION— IN 
MUSCOGEE  COUNTY,  GEORGIA.  EA 
available  7/29/94. 
Comments  on  the  following 

assessment  are  due  30  days  after  the 

date  of  availability: 

AB-3  (SUB-^^d  116X),  MISSOURI 
PACmC  RAILROAD  COMPANY— 
ABANDONKCNT  EXEMPTION— IN 
SMITH  COUNTY,  TEXAS.  EA 
available  7/26/94. 

AB-55  (SUB-NO.  488X),  CSX 
TRANSPORTATION,  INC— 
ABANDONMENT  AND 
DISCONTINUA  NCE— IN 
ROCKBRIDG5  COUNTY,  VIRGINIA. 
EA  available  7/29/94. 

AB-3  (SUB-NC,  115),  MISSOURI 
PACIFIC  RAI]  JIOAD  COMPANY— 
ABANDONM  iNT— IN  MIAMI, 
FRANKLIN  A  VD  OSAGE  COUNTIES, 
KANSAS  (HCISINGTON 
SUBDIVlSlOr  I  AND  TOPEKA 
INDUSTRL\l|lEAD).  EA  available  71 
29/94. 

Vernon  A.  WiUia4is, 

Acting  Secretary. 

[PR  Doc.  94-1901 

BILUMQ  COOC  7036-ak-P 


Filed  &-3-94;  8:45-aml 


DEPARTMENT  i  )F  JUSTICE 


Lodging  of  Con^nt 
to  the  Compreh  »ns{ 
Response,  Compensation 
Act  of  1980,  as 


In  accordance 
pohcy,  28  CFR  30 
9622(d)(2),  notice 
proposed  Conseftt 
States  v.  Para- 


Decree  Pursuant 
ive  Environmental 
,  and  Liability 
i  Amended 


with  Department 
.7  and  42  U.S.C. 
is  hereby  given  that  a 
Decree  in  United 
Southern,  Inc., 


C.xem 


Civil  Action  Number  6:94-1973-3,  was 
lodged  on  July  22, 1994,  with  the  United 
States  District  Court  for  the  District  of 
South  Carolina,  Greenville  Division. 
This  case  concerns  an  active  latex, 
acrylic  compounds  and  adhesives 
manufacturing  plant.  Portions  of  the 
area  surrounding  the  manufacturing 
plant  were  used  for  disposal  of  process 
wastes.  The  facility  is  located  on  a  100 
acre  parcel  of  land  on  State  Highway  14 
in  Simpsonville,  South  Carolina,  known 
as  the  Para-Chem  Southern,  Inc. 
Superfund  Site  (the  "Site").  Pursuant  to 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  and 
9607(a),  the  Complaint  in  this  action 
seeks  recovery  of  all  future  costs  to  be 
incurred  by  the  United  States  at  the 
Site,'  and  injimctive  relief  for  the  Site, 
namely,  implementation  of  the  remedy 
selected  by  EPA  in  a  Record  of  E)ecision 
("ROD")  dated  September  27, 1993.  The 
ROD  provides  for  pumping  and 
treatment  of  groundwater  combined 
with  biological  treatment  of  sludge  as 
the  selected  remedy  for  the  Site. 

Defendant  Para-Chem  Southern,  Inc. 
has  agreed  in  the  proposed  Consent 
Decree  to  pay  the  United  States  all 
future  costs  of  overseeing  the 
implementation  of  the  remedy  which 
are  estimated  to  be  between  $300,000 
and  $1,000,000  depending  upon  which 
actions  are  necessitated.  Para-Chem  also 
has  agreed  to  implement  the  remedy 
selected  by  EPA  for  the  Site.  The  cost 
of  the  selected  remedy  is  approximately 
$5,498,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Acting  Assisttuit 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
v.  Pare-Chem  Southern,  Inc.,  DOJ  Ref. 
#90-11-2-919. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  South 
Carolina.  300  E.  Washington  Street, 
Greenville,  South  Carolina;  the  Office  of 
the  United  States  Environmental 
Protection  Agency,  Region  FV,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 


'  The  past  costs  were  addressed  in  a  Section 
122(h)(lJ  Cost  Recovery  Agreement  entered  on 
September  2,  1993. 


obtained  in  person  or  by  mail  from  the 
Consent  Dea«e  Library,  1120  G  Street, 
N.W..  4th  Floor.  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $63.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library  for  a  copy  of  the 
Consent  Decree  with  attachments  (ROD, 
Statement  of  Work  and  Site  map)  or  a 
check  in  the  amoimt  of  $20.75,  for  a 
copy  of  the  proposed  Consent  Decree 
vdthout  those  attachments. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-18948  Filed  8-3-94;  8:45  ami 

BILUNQ  COOE  4410-01-M 


Lodging  a  Final  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response  v 

Compensation  and  LiablHty  Act 
(CERCLA) 

Notice  is  hereby  given  that  on  July  21, 
1994,  a  proposed  consent  decree  in 
United  States  v.  Virginia  Properties, 
Inc.,  Civ.  A.  No.  3:94CV498,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Virginia.  The 
complaint  in  this  action  seeks  recovery 
of  costs  and  injunctive  rehef  under 
Sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Public  Law 
99-499,  42  U.S.C.  9606,  9607(a).  This 
action  involves  the  Rentokil/Virginia 
Properties,  Inc.  Superfund  Site  located 
in  Richmond,  Virginia. 

Under  the  proposed  Consent  Decree, 
Virginia  Properties,  Inc.  will  pay 
$278,618.42,  to  reimburse  the 
Superfund  for  costs  incurred  by  the 
United  States  in  performing  certain 
response  actions  at  the  Rentokil/ 
Virginia  Properties  Superfund  Site.  The 
Decree  also  requires  Virginia.Properties 
to  perform  the  remedial  action  for  the 
Site  selected  in  the  June  22, 1993 
Record  of  Decision  issued  by  the  United 
States  Environmental  Protection  Agency 
("EPA").  The  Decree  reserves  the  right 
of  the  United  States  to  recover  future 
response  costs  and  seek  further 
injunctive  relief  against  the  settling 
defendants  for  conditions  at  the  Site 
that  are  not  known  by  the  United  States 
at  the  time  of  entry  of  this  decree. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
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Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044.  and  should 
refer  to  United  States  v.  Virginia 
Properties.  Inc.,  DOJ  Reference  No.  90- 
11-3-1093. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
■  of  Virginia,  600  E.  Main  Street.  Suite 
1800.  Richmond.  Va.  23219;  Region  111 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Street, 
Philadelphia,  Pa.;  and  at  the  Consent 
Decree  Library,  1120  "G"  Street.  N.W., 
4th  Floor.  Washington,  D.C.  20005. 
(202)624-0892.  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library  at 
the  address  listed  above.  In  requesting  a 
copy,  please  refer  to  the  reference  case 
and  number,  and  enclose  a  check  in  the 
amount  of  $20.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
|ohn  C.  Cruden, 

Chief.  En%'ironmental  Enforcement  Section. 
Environment  and  Natural  Resources. 
(FR  Doc.  94-18952  Filed  8-3-94;  8:45  ami 
81LUNC  COOE  4410-10-M 

Membership  of  the  U.S.  Department  of 
Justice's  1994  Senior  Executive 
Service  Performance  Review  Boards 

agency:  Department  of  Justice. 

ACTION:  Notice  of  the  U.S.  Department  of 
Justice's  1994  Senior  Executive  Service 
Performance  Review  Boards. 

SUMMARY:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4).  the  U.S. 
Department  of  Justice  announces  the 
membership  of  its  Senior  Executive 
Service  (SES)  Performance  Review 
Boards  (PRBs).  The  purpose  of  the  PRBs 
are  to  provide  fair  and  impartial  review 
of  SES  performance  appraisals  and 
bonus  and  recertification 
recommendations.  The  PRBs  will  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  final 
performance  ratings  to  be  assigned,  SES 
bonuses  to  be  awarded,  and  the 
recertification  of  SES  career  appointees. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  Romero.  Director.  Personnel 
Staff,  Justice  Management  Division,  U.S. 


Department  of  Justice,  Washington,  D.C. 
20530,  (202)  514-6788. 
Paul  W.  Mathtirin, 

E.xecutive  Secretary,  Senior  Executive 
Resources  Board. 

Senior  Executive  Service  Performance 
Review  Board  Members 


Antitrust  Division 

Norman  Familant,  Chief,  Economic 

Litigation  Section 
Andrew  S.  Joskow.  Chief,  Economic 

Regulatory  Section 
Gail  Kursh.  Chief.  Professions  and 

Intellectual  Property  Section 

Civil  Division 

Jeffrey  Axelrad,  Branch  Director.  Torts 

Branch 
Vito  DiPietro,  Branch  Director, 

Commercial  Litigation  Branch 
Douglas  Letter,  Special  Litigation 

CounseL  Appellate  Staff 

Civil  Rights  Division 

Arthur  E.  Peabody,  Chief.  Special 

Litigation  Section 
William  Ho-Gonzales,  Special  Counsel, 

Office  of  Special  Counsel  for 

Immigration-Related  Unfair 

Employment  Practices 
John  Wodatch,  Chief,  Public  Access 

Section 

Community  Relations  Service 

Jeffrey  L.  Weiss,  Acting  Director 

Environment  and  Natural  Resources 
Division 

Pauline  H.  Milius.  Chief,  Policy. 

Legislation  and  Special  Litigation 

Section 
Bruce  S.  Gelber,  Deputy  Chief. 

Environmental  Enforcement  Section 
Peter  R.  Steenland.  Jr..  Chief.  Appellate 

Section 

Justice  Management  Division 

Adrian  M.  Curtis,  Director,  Budget  Staff 
Benhamin  F.  Burrell.  Director.  Facilities 

and  Administrative  Services  Staff 
Linda  A.  Cinciotta.  Director,  Office  of 

Attorney  Personnel  Management 

Tax  Division 

Robert  E.  Lindsay.  Chief.  Criminal 

Appeals  and  Tax  Enforcement  Policy 

Section 
D.  Patrick  MuUarkey.  Chief.  Civil  Trial 

Section.  Northern  Region 
Mildred  L.  Seidman.  Chief.  Claims 

Court  Section 

Executive  Office  for  Immigration  Review 

Robert  L.  Dennis,  Assistant  to  the 
Director 


Executive  Office  for  United  States 
Attorneys 

Richard  L.  DeHaan.  Counsel  to  the 
Director.  OLE  Relocation  Program 

Executive  Office  for  United  States 
Trustees 

Jeffrey  M.  Miller.  Associate  Director 

Federal  Bureau  of  Prisons 

Thomas  R.  Kane.  Assistant  Director. 

Information.  Policy  &  Public  Affairs 

Division 
Steven  B.  Schwalb.  Assistant  Director. 

Industries.  Education  &  Vocational 

Training  Division 
Robert  L.  Matthews.  Assistant  Director. 

Program  Review  Division 
John  L.  Clark,  Assistant  Director, 

Community  Corrections  &  Detention 

Division 

Immigration  &  Naturalization  Service 

John  P.  Chase,  Director  of  Internal  Audit 

Joan  C.  Higgins.  Assistant 
Commissioner.  Detention  and 
Deportation 

Kenneth  E.  Lopez.  Director  of  Security 

Lawrence  J.  Weinig.  Assistant 
Commissioner.  Adjudications  and 
Nationality 

United  States  Starshals  Service 

Joseph  B.  Enders,  .Assistant  Director. 
Management  and  Planning. 

|FR  Doc  <14-1  WS I  Filed  8-3-94;  845  ami 

BILLING  COOC  4410-41-M 

Antitrust  Division 

United  States  v.  Tele-Communications, 
Inc.  and  Lit>erty  Media  Corporation 
Comment  and  Response  on  Proposed 
Final  Judgment 

Pursuant  m  the  Antitrust  Procedures 
and  Fniialties  Act.  15  L'.S.C.  16(a)  and 
(b).  thf  United  States  publishes  below 
the  cotuments  it  received  on  the 
proposal  Final  Judgment  in  United 
State.'i  V.  Tele-Communications.  Inc.  and 
Libertv  Media  Corporation.  Civil  Action 
No.  94-0948.  United  States  District 
Court  for  the  District  of  Columbia, 
together  with  the  response  of  the  United 
States  to  those  comments. 

Copies  of  the  response  are  available 
on  request  for  inspection  and  copying  in 
Room  3233  of  the  Antitrust  Division. 
U.S.  Department  of  Justice.  Tenth  Street 
and  Pennsylvania  Avenue.  N\V.. 
Washiligton.  DC  20530  and  for 
inspection  at  the  Office  of  theClerk  of 
the  United  States  District  Court  for  the 
District  of  Columbia,  Third  and 
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Constitution  Av(  nue,  NW.,  Washington, 
DC  20001. 
Constance  K.  Robiiison, 

Director  of  Opera tipns.  Antitrust  Division. 


Response  to  Pub 


Pursuant  to  Se  :tion  2(b)  of  the 
Antitrust  Proced  ires  and  Penahies  Act 
(15  U.S.C.  16(b}-  h))C'APPA").  the 
United  States  of  \jnerica  hereby  files  its 
Response  to  Pub  ic  Comments. 

I. 


Introduction 


Sta  tes 


The  United 
reviewed  the  contments 
the  proposed 
remains  convi 
proposed  Final 
public  interest. 

II. 


has  carefully 
submitted  on 
Judgment  and 
that  entry  of  the 
lijdgment  is  in  the 


Finil 
inc<d 


Background 

This  action  wai 
28,  1994,  when  tJ 
a  complaint  alleg 
defendant's  prop<  sed 
Section  7  of  the 
amended,  15  U. 
date,  the  United 
proposed  Final 
Stipulation  betw^n 
and  the  depend 
the  United  States 
consented  to  entr ' 
Judgment.  The 
the  proposed  Finil 
entered  by  the  Court 
the  procedures  re 

III. 


C  aytc 

■.s.c, 

IJta 
Judgme 


ierts 


St:  puL 


Compliance  With)fhe  APPA 

Upon  publicati 
the  Federal  Regi 

required  by  the  A^PA 
the  proposed  Fina 
completed,  and 
the  proposed  Fina 

IV. 


Response  to  PublJ 


I  in 


The  Departmen 
comments  relatin; 
Judgment.  The  fir 
K.  Lawrence  Kem 
trustee,  was  filed 
Gianotti,  the  ownqr 
sports  video 
which  has  filed  To 
United  States  Ban 
Western  District  o 
second  comment 
Service  Corporatidn 
affiliated  domestic 
companies  and 
Incorporated 


ic  Comments 


commenced  on  April 
e  United  States  filed 
ng  that  the 

merger  violated 
on  Act,  as 
18.  On  the  same 
States  submitted  a 
lent  and  a 
the  United  States 
pursuant  to  which 
and  the  defendants 
of  the  proposed  Final 
"ation  provides  that 
Judgment  may  be 
after  completion  of 
I  uired  by  the  APPA. 


(in 
is'  er 


of  this  Response  in 
.  the  procedures 
prior  to  entry  of 

Judgment  were 

Court  is  free  to  enter 

Judgment. 


:  Comments 


has  received  two 
to  the  proposed  Final 
t  comment,  filed  by 
,  a  bankruptcy 
behalf-of  Dennis  F. 
of  GTV,  a  regional 
programming  company 
bankruptcy  in  the 
LTuptcy  Court  for  the 
Pennsylvania.  The 
as  submitted  by  GTE 

on  behalf  of  its 
telephone  operating 
I  CTjE  Laboratories 


The  issue  of  the  standard  of  judicial 
review,  raised  by  the  comments,  will  be 
discussed  below  in  Section  IV(C). 

A.  K.  Lawrence  Kemp 

Mr.  Kemp  submitted  a  copy  of  an 
antitrust  complaint  that  has  been  filed 
on  behalf  of  Mr.  Gianotti  and  GTV.  The 
complaint  alleges  that  KBL  Sports 
Network.  Inc.  and  the  defendants  have 
attempted  to  monopofize  sports 
television  programming  of  collegiate 
athletics  for  cable  distribution  in 
Western  Pennsylvania  by  interfering 
with  Mr.  Gianotti's  and  GVT's  exclusive 
rights  to  produce  and  distribute  such 
programming.  Among  other  allegations, 
the  complaint  alleges  that  defendants 
refused  carriage  of  GTV  programming  as 
part  of  an  attempt  to  monopolize.  Mr. 
Kemp  asserts  that  for  the  reasons  alleged 
in  the  aforementioned  complaint,  he 
objects  to  the  proposed  Final  Judgment. 

The  proposed  Final  judgment  does 
not  directly  address  issues  relating  to 
competition  among  firms  seeking 
television  production  and  distribution 
rights  for  sports  events.'  The 
Department  has  no  basis  for  a  general 
concern  that  the  proposed  transaction 
will  lessen  competition  among  firms 
competing  for  television  rights  for  sports 
events.  However,  to  the  extent  that 
defendants  discriminate  against  non- 
affiliated programming  in  the  selection, 
terms,  or  conditions  of  carriage,  such 
conduct  is  encompassed  within  the 
proposed  Final  Judgment. 

Sfection  IV(A)  of  the  proposed  Final 
Judgment  enjoins  defendants'  cable 
systems  and  multichannel  subscription 
television  distributors  ("MSTDs")  from 
discriminating  against  non-affihated 
video  programmers  in  the  selection, 
terms,  or  conditions  of  carriage,  where 
the  effect  of  such  conduct  is 
unreasonably  to  restrain  competition. 
This  provision  does  not  create  an 
automatic  right  of  access  for  any 
individual  video  programmer  to  any  of 
defendants'  individual  MSTDs,  nor  is  it 
intended  to  inhibit  good  faith 
negotiations  between  defendants  and 
unaffiliated  programmers  regarding  the 
terms  and  conditions  of  carriage. 
However,  where  the  effect  of 
discrimination  by  defendants  is  to 
restrain  competition,  such  conduct  is 
prohibited. 

In  addition,  Section  IV(C)  extends  the 
prohibitions  set  forth  in  Section  rV(A)  to 
prevent  defendants  from  seeking  or 
supporting,  with  respect  to  any  MSTD 


'  The  omission  of  this  issue  from  the  proposed 
Final  Judgment,  however,  in  no  way  signifies  an 
opinion  by  the  Department  as  to  the  merits  of  the 
GTV  private  lawsuit,  nor  does  entry  of  the  proposed 
Final  Judgment  in  any  way  effect  the  private 
lawsuit. 


in  which  defendants  have  any  financial 
interest  but  do  not  control,  conduct  that 
would  violate  Section  rV(A)  if  engaged 
in  by  defendants. 

By  prohibiting  conduct  by  defendants 
that  might  restrain  competition  in  the 
provision  of  video  programming,  the 
Department  believes  that  the 
anticompetitive  effects  of  the  proposed 
merger  alleged  in  the  Complaint  will  be 
fully  remedied.  The  Department's  view 
as  to  the  sufficiency  of  this  relief  also 
rests  on  the  existence  of  Sections  12  and 
19  of  the  Cable  Television  Protection 
and  Competition  Act,  Pub.  L.  102-385, 
106  Stat.  1460  (1992)  ("1992  Cable 
Act"),  and  its  implementing  Federal 
Communications  Commission  ("FCC") 
regulations,  as  well  as  the  judgments 
recently  entered  in  U.S.  v.  Primestar    ■ 
Partners,  LP.,  et  al.^  and  State  of  New 
York,  et  al.  v.  Primestar  Partners.  LP., 
et  q].^  ("Primestar  cases"). 

B.  GTE  Service  Corporation 

GTE  supports  the  entry  of  the 
proposed  Final  Judgment  but  argues  that 
its  duration  is  too  short.  In  addition, 
GTE  expresses  concern  that  the 
proposed  Final  Judgment  would  allow 
defendants  to  withdh'aw  highly 
appealing  programming  ft-om 
distribution — and  specifically  from 
competing  systems — upon  expiration  of 
the  proposed  Final  Judgment. 

GTE  recommends  (1)  that  the  term  of 
the  existing  provisions  of  the  proposed 
Final  Judgment  be  increased  from  five  to 
seven  years;  and  (2)  that  upon 
expiration  of  this  seven  year  period, 
defendants  should  be  restrained  from 
withdrawing  any  programming  from 
distribution  in  a  particular  market 
unless  that  market  is  found  to  be  subject 
to  "effective  competition"  within  the 
meaning  of  Section  623(1}(1)  of  the  1992 
Cable  Act*  or  urdess  such  programming 
is  withdrawn  from  all  markets, 
specifically  including  any  and  all 
systems  in  which  defendants  have  an 
interest. 

In  the  Competitive  Impact  Statement, 
the  United  States  explains  why  it 
limited  the  term  of  the  proposed  Final 
Judgment  to  five  years.  The  five  year 
term  reflects  the  United  States' 
"recognition  that  this  industry  is  one 
that  has  experienced  major  changes  in 
MSTD  technologies  that  are  on-going, 
and  the  effects  of  the  1992  Cable  Act 
and  its  implementing  FCC 
regulations."  5  The  United  Slates 
continues  to  befieve  that  for  this 


J  No.  93  Civ.  3913  (S.D.N. Y.  Apr.  4. 1994). 
'  1993-2  Trade  Cas.  (CX:H)  11 70.403-4  (S.D.N  Y. 
Sept.  14,  1993). 
M7  U.S.C.  543(l)(l). 
'  U.S.  V.  TCI.  et  al.  Competitive  Impact  Statement 


at  8. 
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transaction  in  this  industry,  with 
^  changing  technology,  substantial  new 
entn,'  as  well  as  recent  and  substantial 
government  regulation,  a  term  of  five 
years  is  a  sufficient  period  of  time  an(f 
is  in  the  public  interest. 

The  United  States  also  believes  that  it 
is  in  the  public  interest  not  to  place 
additional  restrictions  upon  defendants 
after  the  expiration  of  the  proposed 
Final  Judgment.  Federal  antitrust  laws 
as  well  as  the  1992  Cable  Act  and  its 
implementing  FCC  regulations  should 
provide  adequate  protection  against 
potential  anticompetitive  behavior  in 
programming  distribution  upon 
•Expiration  of  the  proposc^d  Final 
Judgment. 

C.  Standard  of  Judicial  Review 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases, 
brought  by  the  United  States  are  subject 
to  a  si.\ty-day  comment  period,  after 
which  the  court  sliall  determine 
whether  entry  of  the  proposed  filial 
judgment  "is  in  the  public  interest."  h\ 
making  that  determination,  the  court 
iw&y  consider: 

(i)  The  competitive  impact  o.f  such 
judgment,  including  termination  of 
alleged  violations,  provisions  for 
enforcernent  and  modification,  duration 
or  relief  sought,  anticipated  effects  of 
ctiternstive  remedies  actually 
considered,  and  any  other 
considerations  bearing  upon  the 
adeouacy  of  such  judgnient; 

(2)  The  impact  of  entry  of  such 
judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from 
the  violations  set  forth  in  the  complaint 
including  consideration  of  the  public 
benefit,  if  any,  to  be  derived  from  a 
(ictcnnination  of  the  issutjs  at  trial. 
15  U.S.C.  16(e)  (emphasis  added).  The 
courts. have  recognized  that  the  li-nn 
"public  intertist"  "takeJK]  meaning  from 
the  purposes  of  the  rcgtilatory 
higislation."  .\AACP\  Federal  Ponrr 
Comni'n.  425  U.S.  662.  CifH)  ClQJB]; 
United  States  v  American  Cvanamid 
Co..  719  F.2d  558.  565  (2d  Cir.  1983). 
cart.  d(;nif'd;4(y5  U.S.  1101  (1984).  Since 
the  purpose  of  the  antitrust  laws  is  '.n 
"prcserv(el  frue  and  unfettered 
competition  as  the  nile  of  trade." 
Nortltern  Pacific  Rai]i\(Jv(^o.  v  /  'r.ited 
States.  356  U.S.  1.4  (1958).  the  focus  of 
the  "public  interrst"  inquirv'  under  the 
Tunncy  .Act  is  whether  the  proposed 
fiunl  judgment  would  serve  the  public 
ir.tcrest  in  free  and  unlettered 
I Dmpetition.  United  States  v  Waste 
Monai^rmenl.  Inc..  198.")-2  Trade  Cas. 
^  (.6.651.  at  63,046  (D.D.C.  1985).  In 
1  'inducting  this  inquir>'.  "the  Court  is 
j-owhefn  compelled  to  go  to  trial  or  to 
engage  in  extended  procpodings  which 


might  have  the  eiffect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process.""  Rather,  absent  a  showing  of 
corrupt  failure  of  the  government  to 
discharge  its  duty,  the  Court,  in  nvaking 
the  public  interest  finding,  should 
*   *   'carefully  consider  the 
explanations  of  the  government  in  the 
competitive  impact  statement  and  its 
responses  to  comments  in  order  to 
determine  whether  those  explanations 
are  reasonable  under  the  circimistances. 
United  States  v  Mid-America  Dairvmen. 
Inc..  1977-1  TradeCas.i  61.508,  at 
71.980  (W.D.  Mo.  1977). 

It  is  also  unnecessary  for  the  district 
court  to  "engage  in  an  unret.ij  icted 
evaluation  of  what  relief  would  best 
serve  the  public."  United  States  v 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.).  cert,  denied.  454U.S.  1083  (1Q81). 
Precedent  requires  that 

Itjhfi  bnlancing  of  competing  social  and 
politirai  interests  affected  by  a  proposed 
.inlitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
.^tfornevGeneral.  The  court's  role  in 
protecting  the  public  inierest  is  one  of 
insuri.-.g  that  the  government  has  not 
breach.ed  its  duty  to  the  public  in  con.'ieuliiig 
!o  the  decree.  The  court  is  required  to 
determine  not  whether  particular  decree  is 
the  one  that  will  best  st;r%e  sorietv.  but 
whether  the  settlement  is  "wilhin  the  rroches 
of  the  public  interest."  More  flaborate 
n  quirtmenls  might  ur.dennine  the 
effei  tiveness  of  antitrust  enforcement  by 
consent  decree.' 

A  proposed  consent  decree  is  an 
ogreemiml  between  the  parties  whii.h  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastilv 
and  thoughtlfssly  stipulate  to  a  ilpcrce 
because,  in  doing  .so.  they 

waive  their  right  to  litigate  the  issues 
involved  in  liie  Ui<.e  and  thus  save 
lliemselvos  the  time,  e.vpcns-e.  and  inevitable 
risk  of  litigation.  .Naturally,  the  agreement 
reached  normall>  e.Tibodies  a  tomproinise;  in 
ext  hange  for  the  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  up 


•■119  Cong.  Her.  2■^?9H  ( 1 973 1.  See  i  nWt  J  Sutfi 
V  Csllrttr  Co.  406  F.  Piijip.  713.  7lS  (D.  Mass.       ' 
I'-t?*;).  A  "piiblic  inlpros!  '  deterrr.iuati.-n  r  jn  i>> 
nwiic  prup-rly  on  tl;e  b.i»is  o!  the  ri>r.ipeii!;v.> 
Iinpdcl  Stritemcra  am!  KK>f>onM!  lo  Con'.menlN  tilcrl 
p.ir.suant  lo  the  A1'P.^.  Aithoiigh  the  AVP.\ 
.lulliorizcs  the  usp  of  additional  pro'i-durt!.,  I'i 
I  '.S  C.  l(i(f).  those  procedures  ore  (*isi.'ri'tloii;ir\ .  .\ 
cnurt  nrpd  not  invol.pany  of  them  unless  il  hc!)r»o>- 
ihdl  the  l■.o^lment^  have  raised  .sisnir;(.ant  issurs 
.tnd  Ihdl  further  proi  rrri'ii^s  woijld  uUi  tho  i.oii.l  in 
tf-solviiig  those  issue;.,  hw  H.R.  Kep.  !)3-14ii3.  !<:trd 
liong.  2d  Stss.  B-9.  rppriniod  l:i  (1974)  I'.S.  (  ode 
Confi.  &  .^d.  News  OSib,  fi.i38. 

•  I  'nitf'd  Stati-f  \  Bn  hul.  ri4fl  F.2d  .it  fi6ti  !.;ii.r:;:>« 
(  niled  Sta-.ps  v  Cill'ttf  Co..  406  K.  .Siipp.  a!  71b' 
S.-p  Cnitpd  Slaipn  v  fl.VS.  Inc..  858  K.2d  456.  4b3 
I'nh  Cir.  1 988):  I  'niled  Slates  v  .VoJj.^nc/ 
Brondcasling  Co..  4A9  F.  S.ipp.  1 127.  1 143  [C.ll. 
(..ill.  1978);  see  also  L'niti'd  Stall's  v  Anirricar. 
(■yanannd  O; .  719  F.2d  al  .SOS 


something  they  mjght  have  won  had  they 
proceeded  with  the  litigation. 

United  States  v.  Armour  6-  Co.,  402  U.S. 
673.681(1971). 

The  proposed  consent  decree, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  everv'  conceivable 
anticompetitive  effect  of  a  mergeror 
whether  it  mandates  certainly  of  free 
competition  in  the  future.  The  court 
may  reject  the  agreement  of  the  parties 
as  to  how  the  public  interest  is  best 
served  only  if  it  has  "exceptional 
confidence  that  adverse  antitrust 
consequences  will  result  •  *   '"United 
Stales  V.  Western  Electric  Co..  993  F.2d 
1572. 1577  (DC.  Cir.  1993). 

Court  approval  of  a  final  judgment 
requires  a  staiidard  more  flexible  and 
less  strict  than  the  standard  required  for 
a  finding  of  liability.  "[Aj  proposed 
decree  must  be  approved  even  if  it  fails 
short  of  the  remedy  the  court  would 
impose  on  its  own.  as  long  as  it  falls 
within  the  range  of  acceptability  or  is 
"witliin  the  reaches  of  public  interest.'  '« 
Under  the  public  interest  standard,  the 
Court's  role  is  limited  to  determining 
whether  the  proposed  decree  is  within 
the  "zone  of  settlements"  consistent 
with  the  public  interest,  not  whether  th'? 
settlement  diverges  from  the  Courts 
viev.'  of  what  would  best  serve  the 
public  interest.  United  States  v.  Western 
Electric  Co..  993  F.2d  at  1576  (quoting 
United  States  v.  Western  Electric  Co.. 
900  F.2d  283.  307  (D.C.  Cir.  1990). 

Cioarly.  there  has  been  no  showing 
that  the  proposed  settlement  constitutes 
an  abuc-e  of  the  Department's  discretion 
or  that  it  is  not  within  the  zone  of 
settlements  consistent  with  the  public 
interest.  The  proposed  Final  Judgmeni 
would  enjoin  defendants  cable  syst.Tiis 
and  other  multichannel  subscription 
tfievision  distributors  from 
discriminating  against  nnn-affiiiated 
viileo  programmers  in  the  selection, 
terms,  or  conditions  of  carriage  whr-e 
the  pffect  of  such  cnnduct  is 
unreasonably  to  lestrain  competition. 
D('f''ndants  alsn  would  he  enjoined, 
with  rfs>pect  lu  their  video 
progr.ii'.iminR,  frtjm  refusing  to  licnsp 
on  nondiscriminatory  terms  to  any 
competing  multichannel  subscription 
television  distributor  where  the  effort  of 
sihh  conduct  is  unreasonably  to  restrain 
competition  The  Department  beli»'Vfs 
that  (intry  of  the  proposed  Final 
Judgment  willfuUv  rcmedv  thfl 


,    "  J  'mini  Sfaff^  v.  .Amtriran  T^l.  and  Tt-i  (.a  ,  sr.2 
F.Siipp.  131.  ISO  [D.U.Cl  affd  iuh  nom  Mjn'ii)itd 
V.  I  niird  Sfoif.'s,  4feO  U.S.  1001  (1982)  (quolii-i; 
t'liit'-d  Slain  V.  Cillitte  Co,  406  F.  Supp.  M~n-    ' 
I  'nuid  Slates  \.  Alt  an  .Aluminum.  Ltd..  etTi  \ 
.Siij)]).  r.!S.  r,2:  (W.D.  Ky  1985). 
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N.  Scott  Sacks, 
Attorneys.  U.S. 
Antitrust  Division 
Washington,  D.C. 


Respectfiilly  submitted. 
Pa  ricia  A.  Shapiro, 
De  oartment  of  Justice, 
555  4th  Street.  N.W., 
<P00H202)  514-5815. 


I  Sect 


Jiist 


May  31. 1994. 
Richard  L.  Rosen, 
and  Finance 
Department  of 
NW.  Room  810 
Re:  Telecommu  i 
Media  Projxjsed 
Competitive  Impact 

Dear  Mr.  Rosen 
represent  myself; 
Dennis  F.  Gianotti 
action  pending  in 
for  the  Western 
which  bears  upon 
proposed  merger 
competition  in 
of  that  Complaint 
and  for  inclusion 
this  matter.  For 
Complaint,  object 
final  judgment 
statement. 
Very  truly  vour 
K. 
KLK:jj 

c.  D.F.  Gianotti 
End. 
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trading  and  doi 
K.  Lawrence 
Bankruptcy  for 
this  civil  action 
Network.  Inc., 
damages  in 
together  with  li 
punitive  damag 
and,  in  support 
represent  as  fttl 

jurisdiction 

1.  This  Court 
jurisdiction  bscfeuse 
in  part  on  15  IJ. 
subject  matter  j 
by  15  U.S.C."15 

2.  This  Court 
over  defendant. 
Inc.,  (hereinafte  ■ 
conducts  busin 
within  the  geogtaph 
to  this  Court  an  i 
1301  Grandvie\f 
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District  Court  for  the 
of  Pennsylvania 

93-1564 


ahotti,  individually  and 
ig  business  as  GTV  and 

Trustee  in 
Dermis  F.  Gianotti,  bring 
against  KBL  Sports 
)r  compensatory 
ofS50.C00.0b 
uidated  damages, 
s  and  ailomeys  fees, 
thereof  respectfully 
ows: 


las  subject  matter 

this  action  is  based 
5.C.  1,2  and  18  and  thus 
risdictionis  confered 


las  personal  jurisdiction 
KBL  Sports  Network, 

"KBL")  as  it  regularly 
ss  in  this  state  and 
ic  territory  assigned 
maintains  an  office  at 
Avenue,  Pittsburgh, 


Pennsylvania,  and  has  in  the  past 
maintained  a  place  of  business  in  the 
Ramada  Hotel  in  Pittsburgh, 
Pennsylvania. 

3.  This  Court  has  personal  jurisdiction 
over  Tele-Communications,  Inc., 
(hereinafter  "TCI")  as  it  regularly 
conducts  or  has  conducted  business  in 
the  State  of  Pennsylvania  and  because 
the  transactions  and  occurrences  out  of 
which  the  causes  of  action  arise  took 
place  within  the  State  of  Pennsylvania. 

4.  This  Court  has  personal  jurisdiction 
over  Liberty  Media,  Inc.,  as  it  regularly 
conducts  or  has  conducted  business  in 
the  State  of  Pennsylvania  and  because 
the  transactions  and  occurrences  cut  of 
which  the  -jausss  of  action  arise  took 
place  within  the  State  of  Pennsylvania. 

5.  Venue  exists  in  this  Court  pursuant 
to  28  U.S.C.  1391(b)  because  all  claims 
arose  in  this  district;  and  pursuant  to  28 
U.S.C.  1391(c)  because  defendant  is  a 
corporation  which  is  doing  business  in 
this  district. 

Parties 

6.  Dennis  F.  Gianotti  is  an  individual 
who  resides  in  the  City  of  New 
Kensington,  Westmoreland  County, 
Pennsylvania,  and  his  traded  under  the 
name  of  GTV  and  will  hereafter  be 
referred  to  as  "Gianotti." 

7.  K.  Lawrence  Kemp  was  appointed 
interim  trustee  of  the  bankruptcy  case  of 
Gianotti  and  Nancy  C.  Gianotti,  his  wife, 
at  No.  91-03156  DM  in  the  United 
States  Bankruptcy  Court  for  the  Western 
District  of  Pennsylvania. 

8.  The  claims  made  herein  are  assets 
of  the  said  bankruptcy  case  except  to  the 
extent  exempted  or  surplus  beyond  that 
needed  to  pay  claims  and  administrative 
expenses. 

9.  Defendants  are  corporations 
organized  under  the  laws  of  Colorado 
which  do  substantial  business  in 
Western  Pennsylvania. 

Factual  Background 

10.  Gianotti  was  engaged  in  the 
business  of  producing  television 
programs  primarily  for  ose  on  cable 
television  and  primarily  of  a  sports 
nature. 

11.  On  or  about  October  19.  1989, 
Gianotti  entered  into  a  wTitten 
agreement  with  the  University  of 
Pittsburgh  Athletic  Department  for  the 
production  of  certain  sports  telecasts. 
The  Agreement  was  for  a  term  of  two 
years  from  October  21, 1969,  to  October 
21,  1991.  The  Agreement  gave  exclusive 
broadcast  and  cable  distribution  rights 
to  Gianotti.  The  Agreement  provided  for 
an  exclusive  30-day  negotiating  period 
following  October  21,  1991. 

12.  During  the  term  of  the  said 
Agreement,  Gianotti  produced  various 


sports  television  programs  involving 
University  of  Pittsburgh  athletic  events 
and  arranged  for  the  viewing  of  such 
programs  through  KBL. 

13.  Gianotti  provided  KBL  with  a 
copy  of  his  said  Agreement  with  the 
University  of  Pittsburgh  Athletic 
Department  prior  to  the  first  cable 
distribution  of  such  a  program. 

14.  Although  Gianotti 's  dealings  were 
formally  with  KBL,  he  was  paid  tV,r 
programming  by  checks  of  TCI  mailed  to 
his  address  is  Pennsylvania  from  TCl's 
office. 

15.  Before  the  end  of  the  term  of  the 
said  agreement,  in  Aug;:st,  1991,  KBL 
successfully  negotiated  directW  with  the 
University  of  Pittsburgh  Athle;k 
Department  to  provide  for  the 
production  of  the  same  sports  evnnts 
covered  by  the  said  Agreement. 

16.  In  the  spring  of  1991,  in  order  to 
harm  Gianotti 's  chances  of  extending 
his  contractual  relationship  with  the 
University  of  Pittsburgh,  KBL  refused  to 
provide  cable  distribution  of  University 
of  Pittsburgh  men's  baseball  games  and 
other  sports  events  such  as  auto  racing' 
from  Gianotti. 

1 7.  In  a  concerted  effort  to  take  over 
Gianotti 's  business,  KBL  cancelled  his 
Steeler  Talk  Show  and  replaced  it  with 
its  own  Sports  Beat. 

18.  KBL  directly  approached  and 
contracted  with  advertisers  developed 
by  Gianotti,  such  as  Carriage  Limousine 
and  Coors  Beer. 

19.  In  February,  1991,  in  a  meeting 
between  William  Craig,  a  managerial 
employee  of  KBL,  and  Gianotti,  WiHiam 
Craig  told  Gianotti  that  KBL  would  not 
distribute  any  University  of  Pittsburgh 
athletic  events  unless  KBL  could 
distribute  men's  basketball.  When 
Gianotti  offered  to  produce  men's 
basketball,  William  Craig  rejected  the 
offer  and  advised  him  that  KBL  wanted 
to  negotiate  that  directly  with  the 
University  of  Pittsburgh. 

20.  At  and  after  the  meeting.  Gianotti 
offered  to  buy  or  barter  time  to  get  his 
programs  distributed  by  defendant,  but 
KBL  refused  to  quote  him  a  price. 

21.  KBL  is  and  was  owned  directly  or 
indirectly  by  TCI. 

22.  TCI  directly  or  indirectly  (through 
its  subsidiary  TCI  of  Pennsylvania,  Inc.) 
dominated  the  Metropolitan  Pittsburgh 
cable  television  market  by  having 
approximately  half  the  cable  television 
subscribers  in  the  said  market. 

23.  Because  KBL  was  owned  by  TCI 
and/or  Liberty  (the  two  of  which  were 
related)  which  had  more  than  half  the 
cable  subscribers  in  this  area,  KBL  coul  J 
and  did  exercise  market  power  over 
collegiate  sports  television  programming 
in  the  Metropolitan  Pittsburgh  area. 


Federal  Register  /  Vol.  59,  No.  149  /  Thursday,  August  4.  1994  /  Notices 


39787 


24.  The  existence  of  market  power  by 
KBL  and  TCI  is  evidenced  by  the 
following: 

(a)  One  of  TCI's  subsidiaries,  TCI  of 
Permsylvania,  refused  to  deal  with  TCS, 
an  entity  which  first  acquired  cable 
television  transmission  rights  to 
Pittsburgh  Pirate  baseball  games. 

(b)  TCI  through  various  of  its 
subsidiaries  refused  to  deal  with 
Sportschannel,  an  entity  which  oiTers 
sports  programming  of  national  and 
regional  interest.  If  TC!  of  Pennsylvania 
had  carried  Sportschannel, 
Sportschannel  would  have  con-peted 
with  KBL  for  rights  to  regional  sports 
ev^'nts. 

Cc)  KBL  reasonably  believed  it  could 
impose  a  seat  fee  on  commercial 
establishments  such  as  bars  which     • 
provide  a  television  set  for  its  patrons  to 
watch  programs  on  KBL  and  actually 
did  impr^se  such  a  fee. 

(d)  KBL  refused  to  deal  with  Gianotti 
on  programming  it  previously  found 
acceptable  for  the  sole  purpose  of 
eliminating  him  as  an  intermediary- 
between  sports  programming  sources 
such  as  the  University  of  Pittsburgh  and 
other  programming  sources  on  the  one 
side  end  KBL  and  the  cable  televiaon 
systems  on  the  other. 

(e)  KBL  and/or  TCI  is  now  attempting 
to  acquire  the  Pittsburgh  Pirates  so  that 
it  can  control  broadcast,  telecast  and 
cable  casting  of  Pirate  games. 

(f)  TCI  t>ecame  a  co-owner  of  K-Prime 
Partners,  Limited  Partnership  also 
known  as  Primestar  on  February'  8, 
1990,  ill  an  effort  to  dominate  video 
sports  programming. 

(g)  TCI  through  its  subsidiary  TCI  of 
Pennsylvania,  Inc.,  has  had  the  only 
cable  television  Sfir\'ice  within  the  City 
of  Pittsburgh  between  1984  and  the 
present. 

(h)  In  December.  1993,  TCI  of 
Pennsylvania  had  approximatelv 
385,000  cable  television  subscrib>?rs  in 
the  Metropxilitan  Pittsburgh  area,  more 
than  half  the  total  subscribers  in  this 
nrea. 

(i)  TCi  directly  or  indirectly  threugh 
.1  subsidiary  bought  the  City  of 
Pittsburgh  cable  television  franchise 
from  Warner  Cable  Corp.  in  1984  for 
approximatelv  $93,400,000.00. 

(j)  The  Chief  Executive  Officer  of  TCI 
is  John  Malone,  who  also  owns  50.4% 
of  the  common  stock  of  Liljeriy  Merlia. 
Inc.,  a  Colorado  business  corporation. 
iTJ  and  Liberty  Media  through  their 
various  subsidiaries  have  10  million 
(able  television  subscribers,  mon;  Ih.m 
25%  of  the  total  number  of  lable 
iiMevision  subscriliers  of  the  I  inilcii 
.States. 

(k)  John  Malone.  TCI  and  Liberty 
M(Hlia  during  the  past  two  decades  have 


embaiked  on  a  course  of  conduct 
designed  to  control  cable  television  and 
by  acquiring  control  over  programming 
sources,  technology  and  franchises.  In 
particular,  TCI  and  Liberty  have,  during 
this  period  of  time  acquired    - 

(I)  22%  of  Turner  Broadcasting  which 
provides  TBS,  TNT,  CNN  and  the 
Cartoon  Network.    . 

(2)49%ofQVC 

(3)  49%  of  the  Discovery  Channel 

(4)  42%  of  the  Home  Shopping 
Network 

(5)  33%  of  Court  TV 

(6)  21%  of  Home  Team  Sports 

(7)  68%  of  SportsCom 

(8)  18%  of  Black  Entertainment 
Network 

(9)  90%  of  Encore 

(10)  15.6%  of  The  Familv  Channel 

(II)  15%  of  Interactive  Network 
(1)  In  addition  TQ  and/or  Liberty 

Media  have  become  involven  in 
partnerships  or  joint  ventures  in  The 
Children's  Channel,  the  Parliamentary 
Channel,  TeleWest.  The  Sega  Channel 
and  Viewer  Controlled  Cable  Television. 

(m)  In  April,  1993,  KBL  acquired 
exclusive  broadcast  rights  for  4  years  for 
the  Pittsburgh  Penguiiis  for 
approximately  $22,000,000.00.  This 
acquisition  enabled  KBL  to  sell  rights  to 
certain  games  to  broadcast  stations  such 
as  KDKA-TV  and  to  institute  pay-per- 
view  as  to  certain  games. 

(n)  KBL  also  acquired  exclusive 
television  broadcasting  rights  to  the 
Pittsburgh  Pirates. 

(o)  KBL,  after  contracting  with  the 
University  of  Pittsburgh  for  mens 
basketball,  was  able  to  charge  an 
•additional  fee  to  cable  system  cperalor.s 
for  such  programming,  a  fee  over  and 
above  the  regular  charge  for  KBL 
programming 

25.  John  Malone,  through  TCI  and  its 
subsidiaries  and  liberty  Media  and  its 
subsidiaries  has  engaged  in  an  effort  to 
exercise  monopolistic  control  over 
programming  sources  by  the  abo\  e 
acquisitions  and  by  encouraging 
independent  prog.raniming  sources, 
such  as  The  Learning  Channel,  to  merge 
into  entities  over  which  tliev  have 
control  such  as.  The  Discoverv  Channel. 

26.  The  elimination  of  GTV'as  a 
programming  snurce  enabled  KBL,  an 
entity  controlled  by  Malone,  TCI  and/or 
Liberty  Media,  to  deal  dinnitly  with  the 
University  of  I'ittslinrgh  on  terms 
favorable  to  defendants  fur  basketball  by 
i\  ing  the  atxeptance  of  minor  sports 
l)n)g.ramming  to  basketball. 

(Mint  I 

27.  By  its  conduct  Deftmdauts  have 
violated  15  U.S.C.  «>  1  in  that  KBL  ha.s. 
by  contracting  diieitly  with  the 

I  'niversity  of  Pittsluirgh  Athletic 


Department  to  produce  and  distribute 
sports  events  txjvered  by  the  Agreement 
with  Gianotti.  restrained  trade  and 
commerce  by  interfering  with  Gianotti  s 
opportunity  to  do  business  with  the 
University  of  Pittsburgh. 

28.  One  of  the  purposes  of  KBL  said 
conduct  was  to  monopolize  sports 
television  production  of  collegiate 
athletics  for  cable  distribution  in 
Western  PennsvKania  in  violation  of  15 
U.S.C.  §2.  'jk 

29.  Another  of  the  purp^lK  of  KBL 
said  conduct  was  to  tie  the  distribution 
of  men's  basketball  to  the  distribution  of 
other  sports  events  in  order  to  deprive 
others  from  an  opportunity  to  telecast  or 
distribute  by  cable  men's  basketball 
prograius. 

30.  Defendants'  conduct  had  a 
substantially  adverse  affect  on 
competition  in  that  it  eliminated  a  major 
cable  television  programming  source 
and  left  Defendants  in  the  position  to 
exercise  market  power  over  the 
origination  of  sports  prograraming  for 
cable  television  in  the  Pittsburgh 
Metropohtan  Ai«a. 

31.  KBL  is  capable  of  monopoliziiig 
this  market  because  of  its  relationship 
with. TO  of  Pennsylvania,  Inc.,  which 
has  more  than  half  the  cable  subscribers 
in  the  Pittsburgh  N!etropolitan  Area 

32.  In  this  instance  and  in  the  past, 
defendants  and  their  alTiiiated 
corporations  have  used  refusals  to  deal 
with  program  sources  as  a  means  to 
exercise  their  market  power  to  contn.»l 
programming  sources. 

33.  The  various  actions  taken  bv 
defendants  and  llieir  affiliated 
corporations  have  decreased 
competition  b>  eliminating  Gianotti  and 
possibly  others  such  as  TCS  and 
possibly  discouraging  them  and  oJiere 
from  entering  this  expanding  market 

34.  Although  broaacast  television 
stations  also  show  some  local  sports 
events,  they  are  restrained  by  two 
factors: 

(a)  Because  nf  their  necessity  to 
inniniain  certain  minimum  numbers  of 
viewfrs  and  f  orrespondingiy  certain 
mininuim  advertising  rates,  thev  cannot 
show  minor  coili^iate  athletic  events  nr 
other  sports  and  non-sports 
prograinming  not  designed  to  appeal  tn 
significant  s»T:;;nents  of  the  Viewing 
population. 

(o)  Dfifend.tiits  through  their 
acquisition  of  exclusive  ;-ights  to 
I 'niversity  of  Pittsburgh  Basketball,  the 
Pittslnirgh  Penguins  and  the  Pittsburgh 
Pifaii's  now  control  which  of.the.sr 
evt'iits  can  l3e  shown  on  regular 
broadt  ast  st.itioiis.  For  example.  WPXl 
Channel  11  had  to  (Xintract  with  KBl.  to 
be  ai/le  to  show  certain  University  of 
i'iltsburgh  B.l^k^;lball  games. 
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35.  Because  o 
defendants 
the  business  he 
1990  generated 
$325,102.65  an( 
$12,273.80. 

36.  Gianotti 
independent 
in  the  Pittsburgl  i 
between  1988 


the  conduct  of 
Giaiiotti  was  forced  out  of 
was  building  which  in 
5ross  receipts  of 
a  net  profit  to  him  of 


wasi 


lo<al 


ajid 


37.  Had 
themselves 
have  grown  and 
able  to  earn  far 


38.  The  fair 
business  prior 
conduct  of 
$100,000.00. 


the  largest  source  of 
video  programming 
Metropolitan  area 
1990. 

defendants  not  so  conducted 
Giapotti's  business  would 
he  would  have  been 
iiore  than  $50,000.00. 
mprket  value  of  Gianotti 
the  said  course  of 
defendants  was  in  excess  of 


t3 


15  U.S.C.  15  plaintiffs 
threefold  the 
sustaii^d  plus  prejudgment 
fees. 


39.  Piu-suant 
are  entitled  to  r^over 
damages 
interest  plus  attorneys 

Wherefore,  PI  lintiffs 
judgment  agains  t 
$300,000.00  plu^ 
21,  1991,  at  the 
plus  reasonable 

Count  II 


request 

Defendant  for 

interest  from  October 
ederal  judgment  rate 
ittomeys  fees. 


\0[\ 


40.  In  violati 
acquired  an  ass^ 
of  his  exclusive 
renewal  of  his 
University  of 
Department,  w 
acquisition 
competition  by 
business  chilling 
this  market  by 
advertisers  and 
alternatives  and 
monopoly  in  th« 
television 
distribution. 

41.  Because  o 
defendants, 
the  business  he 
generated  gross 
and  a  net  profit 

42.  Had 
themselves 
have  grown 
able  to  earn  far 

43.  The  fair 
Gianotti's  busi 
course  of  con 
excess  of  $100, 

44.  Pursuant 
are  entitled  to 
damages  sustai 
interest  plus 

Wherefore 
judgment  again^ 
$300,000.00  pill 
21,  1991,  at  the 
plus  reasonable 
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Count  III 

45.  By  dealing  directly  with  the 
University  of  Pittsburgh  Athletic 
Department  before  the  expiration  of  the 
exclusive  negotiating  period  under  the 
Department's  contract  with  Gianotti, 
KBL  tortiously  interfered  with  his 
advantageous  contractual  and  business 
relationship  with  the  Department. 

46.  By  dealing  directly  with  Gianotti's 
advertisers  such  as  Carriage  Limousine 
and  Coors  Beer,  KBL  tortiously 
interfered  with  his  advantageous 
business  relationships  with  them. 

47.  Because  of  the  conduct  of  KBL, 
Dennis  F.  Gianotti  was  forced  out  of  the 
business  he  built  up  which  in  1990 
generated  gross  receipts  of  $325,102.65 
and  a  net  profit  to  him  of  $12,273.80. 

48.  Had  KBL  not  so  conducted  itself, 
Gianotti's  business  would  have  grown 
and  he  would  have  been  able  to  earn  far 
more  than  $50,000.00. 

49.  The  fair  market  value  of  the 
Gianotti's  business  prior  to  the  said 
course  of  conduct  of  defendants  was  in 
excess  of  $100,000.00. 

Wherefore,  Plaintiffs  demand 
compensatory  damages  of  at  least 
$100,000.00  and  such  punitive  damages 
as  the  court  deems  just. 
K.  Lawrence  Kemp, 

Kemp  and  Kemp.  Attorneys  for  Plaintiffs,  953 
Fifth  Avenue.  New  Kensington,  PA  15068. 
(4121 339-4363.  PA  ID  921926. 

Certificate  of  Service 

L  K.  Lawrence  Kemp,  hereby  certify 
that  on  February  7,  1994, 1  served  the 
foregoing  Amended  Complaint  by 
sending  a  true  and  correct  copy  of  the 
same  by  first  class  United  States  Mail, 
postage  prepaid,  addressed  as  follows: 
Michael  E.  Lowenstein,  Reed,  Smith, 
Shaw  &  McClay,  P.O.  Box  2009, 
Pittsburgh,  PA  15230. 
K.  Lawrence  Kemp 

United  States  District  Court  for  the 
District  of  Columbia 

Civil  Action  No.  94-0948 

Comments  of  GTE 

GTE  Service  Corporation,  on  behalf  of 
its  affiliated  domestic  telephone 
operating  companies  and  GTE 
Laboratories  Incorporated  (GTE), 
herewith  respectfully  submits  these 
Comments  to  the  proposed  Final 
Judgment  in  the  above-captioned  action. 

/.  Introduction 

Although  the  proposed  Final 
Judgment  (hereinafter.  Consent  Decree) 
is  a  worthy  attempt  to  stem  the  anti- 
competitive conduct  rampant  in  the 
cable  industry  today — of  which  Tele- 
Communications,  Inc.  (TCI)  and  Liberty 
Media  Corp.  (Liberty)  are  major 


players — it  suffers  from  two  primary 
flaws.  First,  the  term  of  the  Consent 
Decree  is  clearly  inadequate.  Second, 
the  Consent  Decree  would  permit  TCI/ 
Liberty  to  withdraw  high  appealing 
programming  from  distribution — and 
specifically  from  competing  systems — 
upon  expiration  of  the  term  of  the 
Consent  Decree.  To  remedy  these  flaws, 
GTE  recommends:  (1)  That  the  term  of 
the  existing  provisions  of  the  Consent 
Decree  be  increased  to  seven  years,  and 
(2)  that  upon  expiration  of  this  seven 
year  period,  TCI/Liberty  should  be 
restrained  from  withdrawing  any 
programming  from  distribution  in  a 
particular  market  unless  that  market  is 
foimd  to  be  subject  to  "effective 
competition"  within  the  meaning  of 
Section  623(1)(1)  of  the  Act'  or  unless 
such  programming  is  withdrawn  from 
all  markets,  specifically  including  any 
and  all  systems  in  which  TCI  or  Liberty 
has  an  interest. 

//.  Statement  of  Facts 

Currently,  the  distribution  of 
multichannel  video  programming  is 
overwhelmingly  dominated  by  tlie  cable 
industry.  Cable  systems  are  accessible  to 
ninety-six  percent  of  television 
households  in  American  and  over  sixty 
percent  of  those  households  subscribe. 
Annual  cable  revenues  now  exceed 
twenty-one  billion  dollars,  and  the 
industry  has  been  increasingly 
controlled  by  large  Multiple  Systems 
Operators  (MSOs),  including  TCI  and 
Liberty. 2  From  the  customer's 
perspective,  ninety-nine  percent  of  all 
cable  customers  have  only  one  cable 
operator  to  choose  from.^  As  the 
industry  exists  today,  the  transport  of 
video  programming  to  consumers  is  a 
monopoly  service.* 

The  most  promising  potential 
competition  to  entrenched  cable 
interests  conies  from  local  exchange 
carriers  (LECs),  including  GTE's 
domestic  telephone  operating 
companies.  While  LECs  are  presently 
prohibited  from  providing  video 
programming  to  customers  in  their  own 


M7U.S.V.  §543(1)(1). 

■'See  National  Cable  Television  Association. 
Cable  Television  Developments  (March.  1993).  The 
merged  TCI  and  Liberty  enlitie.s  will  serve  more 
than  thirteen  million  customers — a  quarter  of  the 
nation's  cable  subscribers — and  have  financial 
interests  in  a  wide  range  of  programming  senices 
including  a  number  of  the  most  popular  and 
widely-carried  services.  See  Competitive  Impact 
SiHtement.  1  U..^.  at  3. 

'Pub.  L.  No.  102-385,  section  2(a)(2).  106  Stat. 
14G0:  see  also  S.  Rep.  No.  92  102d  Cong..  1st  Scss. 
8(1991),  reprinted  in  1992  U.S.C.C.A.N.  1133, 
1141. 

••  Clipsappakf  &■  Potomac  Ttir phone  Co.  v.  I  'nited 
States.  830  F.  Supp.  909.  927  (E.D.  Va.  1993). 
appeal  pending.  No.  93-2340  (4th  Cir). 
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service  territories,^  recent  action  by  the 
Federal  Communications  Commission 
(FCC)  allows  LECs  to  provide  common 
carrier  transport  of  the  video  signals  of 
unaffiliated  programmers,  know  a  video 
dialtone  (VDT).6  While  LECs  look 
forward  to  providing  consumers  with  a 
competitive  alternative  to  incumbent 
cable  operators  like  TCI  and  Liberty, 
these  operators  have  fought  vigorously 
to  stave  off  competition  at  every  turn.^ 

///.  The  Consent  Decree  Must  be 
Modified 

To  its  credit,  the  Consent  Decree  seeks 
to  discourage  TCI/Liberty's  anti- 
competitive conduct  with  respect  to 
multichannel  subscription  television 
distributors  (MSTDs)  and  video 
programming  providers  (VPVs)." 
However,  TCI/Liberty's  existing 
monopoly  position,  the  cable  industry's 
long  history  of  anti-competitive 
conduct,  coupled  with  their  current 
attempts  to  derail  all  potential 
competition,  present  a  clear  and  present 
danger  that  the  provisions  of  the 
Consent  Decree  will  be  woefully 
inadequate.  In  particular,  the  restraints 
imposed  by  the  Consent  Decree  appear 
to  be  lifted  at  the  very  point  in  time 
when  competition  will  likely  be 
becoming  a  reality. 

A  consent  decree  is  not  merely  a 
private  contract  between  the  parties;  it 
is  a  judicial  decree  backed  by  the 


M7  U.S.C.  533(b):  47  CFR  63.54(c).  GTE  has 
challenged  this  ban  on  video  programming.  GTE 
Califomin  Incorporatpd  v.  Federal  Communications 
Commission.  No.  93-70924  |9lh  Cir.).  Two  district 
courts  have  already  struck  down  the  ban  as 
unconstitutional.  Chesapeake  fr  Potomac,  supra; 
L'SEast.  Inc.  v.  United  States.  No  C  93-1523  R. 
Order  Granting  Plaintiffs'  Motion  for  Su.-nmary 
ludgmenl  (W.D.  Wash..  June  15.  1994).  Numerous 
other  district  court  actions  are  also  pending.  See. 
e.g..  Pacific  Telenis  Croup  v.  United  Slates.  No.  C 
93-20915  JW  EAI  (N.D.  Cal.).  Additionally. 
Congress  is  considering  lifting  the  ban.  See  H.R. 
3636  (103d  Cong..  2d  Sess.),  S.  1822  (103d  Ctong... 
2d  Sess.). 

■^Telephone  Company-Cable  Television  ("ross- 
Ownership  Rules,  Sections  63.54-65.58,  Second 
Report  and  Order.  Recommendation  to  Congress, 
and  Second  Further  Notice  of  Proposed 
Rulemaking.  CC  Dkt.  87-266.  FCC  92-327.  7  FCC 
Red  5781  (1992)  (Video  Dialtone  Order),  ppls.  for 
recon.  pending,  appeal  pending  sub  nom.  Mankato 
Citizens  Telephone  Co  v.  Federal  ComnHini(  utians 
Commission.  No.  92-1404  el  al.  (DC.  Cir.).  .See   - 
Competitive  Impact  Statement.  1  Il.C.  at  7. 

'See,  e.g.,  the  National  Cable  Television 
Association's  |uly  5.  1S94  Petition  to  Deny  the 
Applications  of  Contel  of  Virginia.  Inc.  d/b.'a  (JTE 
Virginia.  GTE  Florida  Incorporated,  GTE  California 
Incorporiited  and  GTE  Hawaiian  Telephone 
Company.  Inc.  for  authority  under  Section  214  of 
the  Comjiiunicalions  Act  to  construct,  own.  operate 
and  maintain  video  dialtone  fai  ililies.  Nos.  \V-P- 
C  6955,  6956.  6957.  6958. 

■    »Spp  Proposed  Final  fudgmentlllUand  E,  at  2. 
Sections  616  and  628  of  the  Act.  47  U.S.C.  5Jfi  ami 
.548.  refer  to  those  entities  as  multichannel  video 
programming  distributors  and  video  programniing 
V  iMidors. 


contempt  power  of  the  Court.  Thus,  in 
approving  the  decree,  "the  Court 
performs  a  judicial  function  and  is 
called  upon  to  decide  whether  it  is 
equitable  to  enter  the  decree  as 
proposed  by  [the  parties]."  United 
States  v.  Carter  Products,  Inc.,  211 
F.Supp.  144, 147-^8  (S.D.N.Y.  1962). 
The  decree  "must  be  scrutinized 
carefully  and  approved,  both  as  to  form 
and  content,  by  the  court  entering  it, 
prior  to  such  entry."  Esso  Corp.  v. 
United  States,  340  F.2d  1000,  1005  (9th 
Cir.  1965).  Indeed,  the  Court  is  required 
"to  make  an  independent  determination 
of  the  propriety  and  equity  of  the  decree 
proposed."  United  States  v.  F.&-M. 
Schaefer Brewing  Co.,  1968  Trade  Cas. 
(CCH)  1 72,345  (E.D.N.Y.  1967). 

As  presently  proposed.the  Consent 
Decree  fails  this  standard.  Because  the 
Consent  Decree  does  not  adequately 
serve  the  public  interest,  it  must  be 
modified  or  rejected  by  the  Court.  See, 
e.g..  United  States  v.  AT&T,  552  F. 
.Supp.  131,216  (D.D.C.  1982);  State  of 
New  York  v.  Dairvlea  Cooperative,  547 
F.Supp.  306,  308  (S.D.N.Y.  1982).  It  is 
therefore  incumbent  upon  the 
Department  of  Justice,  consistent  with 
its  responsibilities  under  the  Tunney 
Act,^  to  seek  modification  of  the 
Consent  Decree  before  any  request  for 
entry  of  judgment  is  made  to  the  Court. 

The  development  of  viable 
competition  to  entrenched  monopoly 
cable  interests  is  wholly  contingent 
upon  two  requirements:  competitors' 
access  to  appealing  programming,  and 
use  of  existing  and  proposed 
distribution  networks.  To  be  viable,  a 
competitor  must  be  able  to  assemble  an 
attratctive  package  of  programs  to  offer 
to  consumers  and  have  the  ability  to 
distribute  its  offerings.  Because  of  these 
reqtiirements,  the  merged  TCl-Liberty 
entitles  constitute  a  bottleneck — if  not  a 
stranglehold — upon  the  development  of 
viable  competition  in  the  video 
marketplace.  Only  the  closest  scrutiny 
of  the  merged  entity's  conduct  will 
ensure  that  the  public  interest  is  served 
in  the  development  of  effective 
alternatives  to  cable. 

The  primary  flaw  in  the  Consent 
Decree  is  its  term.  The  five-year  period 
proposed  is  simply  inadequate.  The 
video  dialtone  facilities  proposed  bv 
LECs — the  principal  potential 
competition  to  cable — will  not  reach  a 
payback  point  for  least  seven  years.'" 
During  this^period,  as  nascent 
competition  to  cable  more  fully 
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■' AnliUiiSt  Procedures  and  Pi-nallios  Act. 
I'.SC.  llilb)-{h). 

'•'For  example.  B*?!!  .Allanlii  h,is  |)roj(>i  tPfi  a 
Msen  y«.ir  payback  period.  Anii'rili'ch  ha.s  projected 
.si'ven  to  iii:ie  years.  Paiific  Bell  has  projoctfid  nine 
ve.irs.  I'S  West  li.is  projeilnd  seviTi  ;o>  ij;ht  MMr>. 


develops,  LECs'  video  dialtone  networks 
may  be  particularly  vulnerable  to  anti- 
competitive conduct  by  TCI/Liberty. 
Indeed,  as  actual  competition  develops 
toward  the  end  of  this  period,  TCI/ 
Liberty  will  have  even  greater  incentives 
to  engage  in  anti-competitive  conduc.  lo 
stem  the  loss  of  market  share.  In  order 
to  cure  this  deficiency,  the  term  of  the 
Consent  Decree  must  be  not  less  than 
seven  years. 

A  transition  period  is  also  necessarv 
as  the  Consent  Decree  period  comes  to 
an  end.  In  particular,  at  that  point,  it 
would  be  in  TCI/Liberty's  interest  to 
withdraw  appealing  programming  from 
competitive  systems  and  packages.  To 
prevent  this  from  happening,  the 
Consent  Decree  must  be  modified  to 
prohibit  TCI./Liberty  from  withdrawing 
any  programming  from  a  particular 
market  unless  the  market  in  question  is 
foimd  to  be  subject  to  "effective 
competition,"  as  defined  bv  Section 
623(1)(1)  of  the  Act.  Of  course,  TCI/ 
Liberty  might  have  legitimate  reasons 
for  the  withdrawal  of  some 
programming.  Therefore,  this 
prohibition  would  not  apply  to  the 
extent  that  TCI/Liberty  also  withdrew 
the  same  programming  from  all  systems 
in  which  it  has  an  interest.  Once 
withdrawn,  this  programming  could  not 
be  made  subsequently  available  to  anv 
TCI/Liberty  system  unless  made 
generally  available  to  all  MSTDs  under 
similar  terms  and  conditions. 

In  addition  to  these  serious 
deficiencies,  the  Consent  Decreee  allows 
TCI/Liberty  broad  latitude  for  de  facto 
discrimination.  For  example,  TCI/ 
Liberty  could  construct  a  price  per 
volume  table  so  that  most  local 
packagers  could  not  afford  appealing 
programming.  TCI/Liberty  could  also  set 
the  volume  price  for  programming  high, 
charge  this  high  price  to  its  own  systems 
and  utilize  the  greater  profit  to  reward 
those  systems  meeting  market  retention 
and  growth  incentive  objectives.  In 
essence,  TCI/Liberty  could  provide  its 
own  systems  with  both  incentives  and 
a  discount.  Careful  scrutiny  on  a  goiiig- 
forward  basis  is  therefore  required  if 
TCI/Liberty  is  to  be  restrained  froni 
crushing  developing  competition. 

Without  rectification  of  these 
inadequacies,  the  court  will  not  b«'  able 
to  affirmatively  find  "the  propriety  and 
equity  of  the  decree  proposed."  Since 
the  Consent  Decree,  as  presently 
proposed,  does  not  serve  the  pubht 
interest,  it  must  be  modified  or  rojei  ;i  J 
by  the  Court. 

IV.  Conclusion 

For  the  reasons  stated  hereinabo*.  i\ 
(»TE  bt^Ii  ivRs  that  the  Department  n.   st 
withdraw  its  stipul.ition  to  the  Cor.sv  ;it 
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Decree  unless  (1)  the  term  of  the  existing 
prov  isions  of  the  Consent  Decree  be 
increased  to  at  lei  ist  seven  years,  and  (2) 
upon  expiration  ( if  this  seven  year 
period.  TCI/Libei  ly  is  further  restrained 
from  withdrawin ;  any  programming 
from  distributioni  unless  such 
program miDg  is  simiiarly  withdrawn 
from  all  markets,  specifically  including 
all  systems  in  wh  ich  TCI  or  Liberty  has 
an  interest,  or  the  specific  market  from 
which  it  is  withdrawn  has  been  found 
to  be  subject  to  "i  ffective  competition" 
within  the  meani  »g  of  Section  621{1)(1) 
of  the  Act. 

Respectfully  subi  lifted 
Gail  L.  Polivy, 
DC- Bar A/o.  94796: 
Corporation.  1850 
Washingfon. DC  20036. 
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OfCoumel: 

C.  Daniel  Ward. 
Corporation.  On« 
CT  06904.  (203)  96$-307t 

John  F.  Rapofia 
Service  Corporatioi 
7X75015-2092.(2 

Dated:  luly  1994. 
IFR  Doc.  94-19050 
aatUNG  COQC  44t*«4« 


.•l/j  AttornevforCTE 
Street.  N.W.,  Suite  J200. 
12021453-5214. 


:  in  .Attorney  for  GTE 
S  amford  Fcrum.  Stamford. 


Attonjev  for  GTE 
.P.O.  Box  152092.  Irving 
4V718-«969. 
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Drug  Enforceme  it  Administration 

Controlled  Substances:  Proposed 
Aggregate  Production  Quotas  for  1995 

AGENCY:  Drug  En  orcement 
Administration  (i  ^A),  Justice. 
ACTION:  Notice  of  proposed  aggregate 
production  goals |for  1995. 
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summary:  This 
1995  aggregate  piod 
controlled  substa  iices 
and  II  of  the  ConI  rolled 


Adii 


DATES:  Comment:  i 
be  received  on  of 
1994. 

ADDRESSES:  Senc 
objections  to  the 
Enforcement 
Washington.  DC 
Federal  Register 
FOR  FURTHER 
Howard  McClain 
Chemical  Evaluapon 
Enforcement 
Washington,  DC 
(2021  307-7183. 
SUPPLEMENTARY 
:<0b  of  the  Contrtiled 
(21  U.S.C.  826) 
Attorney  Genera 
production  quote  s 
controlled  substapce 
(  and  11.  This  res 
delegated  to  the 


proposes  initial 
uction  quotas  for 
n  Schedules  1 
Substances  Act. 
or  objections  should 
before  September  6. 


comments  or 
administrator.  Drug 
inistration, 
0537.  Attn:  DEA 
tppresentative  (CCR). 

INFqRMATION  CONTACT: 

)r..  Chief,  Drug  & 

Section.  Drug 

Adrtinistration. 

0537,  Telephone: 

information:  Section 

Substances  Act  , 
r^uires  that  llie 
establish  aggregate 
for  each  basic  class  of 
Usted  in  Schedulws 
ioHsibility  has  been 
i  kdministrator  of  the 


DEA  by  Section  aiOG  of  Title  28  of  the 
Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6.  1994). 

The  quotas  are  to  provide  adequate 
supplies  of  each  substance  for:  (1)  The 
estimated  medical,  scientific,  research, 
and  industrial  needs  of  the  United 
States;  (2)  lawful  export  requirements; 
and  (3)  the  establishment  and 
maintenance  of  reserve  stocks. 

In  determining  the  below  listed 
proposed  1995  aggregate  production 
quotas,  the  Deputy  Administrator 
considered  the  following  factors:  (1) 
Total  actual  1993  and  estimated  1994 
and  1995  net  disposals  of  each 
substance  by  all  manufacturers;  (2) 
estimates  (rf  1994  year  end  inventories 
of  each  substance  and  of  any  substance 
manufactured  from  it  and  trends  in 
accumulation  of  such  inventories;  and 
(3)  projected  demand  as  indicated  by 
procurement  quota  applications  filed 
pursuant  to  §  1303.12  of  Title  21  of  the 
Code  of  Federal  Regulations. 

Pursuant  to  §  1303.23(c)  of  Title  21  of 
the  Code  of  Federal  Regulations,  the 
Deputy  Adnrinistrator  of  the  DEA  will, 
in  early  1995,  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  for  the 
year  based  upon  1994  year-end 
inventory  and  actual  1994  disposition 
data  supphed  by  quota  recipients  for 
each  basic  class  of  Schedule  I  or  II 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Sub.stanaes  Act  of 
1970  (21  U.S.C.  826).  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to  59  FR 
23637  (May  6.  1994).  the  Deputy 
.Administrator  hereby  proposes  that  the 
aggregate  production  quot.is  for  1995  for 
the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 


Proposed 
1995  quotas 


Schedule  I 


Acetyimethadot  

Aminorex 

Butotenine 

Cattiinone 

Difenoxin , 

2,  5-Dimettx)xyamptietamine 

Dimetfr/tatnptietamine  

N-Ethylamphelamine 

Lysergic  acxJ  diethytamide  .. 

Mescaline 

4-f/elhoxyamptietamine  


2 
2 

10 

4 

14.000 

15,650,000 

2 

4 

41 

2 

12 


Basic  class 


4-Methy!am«norex  

3-Mettiylfemanyl  

Methaqualone  „ 

Methcathinone  

3.     4-Mettiytened(Oxyampheta- 

mine  

3.  4-MettTylened(Oxy-N-ethylarTi- 

•    ptTctamine  

3,  4-Methylenedioxymettv 

amphetamine  

Normorphine 

Tetratiydrocannll)inols  

Thiopheoe  Analog  of 

Ptiencyciidine 


Proposed 
1995  quotas 


? 

12 

2 

9 

12 

2 

12 

2 

35,000 

10 


Schedule  li 


Alfentanil 

Amot)art)ital 

Amphetamine _ 

Cocaine 

Codeine  (for  sale) 

Codeine  (for  conversion)  

Desoxyephedfine  900,000 
grams  of  levodesoxy- 
eptiedrlne  for  use  in  a  non- 
controlled,  nonprescnption 
product  and  20  grams  for 
mettiamphetamine  

Dextropropoxyphene  

Dihydfocodeine 

Diphenoxylate  

Ecgonine  (for  conversion)  

Fentanyl 

Hydrocodone 

HydromorptTone  

Levo-alpt«-ac€tytmettadol 

Levorphanol 

Meperidine  „ 

Mettedone 

Methadone  (for  conversion)  ..... 

Methadone  Intermediate  (for 
sale) 

Methadone  Intermediate  (for 
conversion) 

MethylphenJdate  .- 

Morpnine  (for  sale)  

Morphine  (for  cooversioo)  

Noroxymofphone  (for  sale) 

Noroxymorphorie  (for  conver- 
sion)  „ 

Opium 

Oxycodone  (for  sale)  ; 

Oxycodone  (for  conversion)  

Oxymorphone  

Pentobarbital 

Phencyciidine 

Phenylacetone  (for  corrversion) 

Secotiarbital 

Sufentanil 

Thebaine 


7,000 

5 

635.000 

550,000 

67.312.000 

16,181,000 


900,020 

124,012.000 

202,000 

688,000 

650.000 

76,000 

8,474,000 

393.000 

200,000 

8,000 

8,637.000 

3,779,000 

364.000 

300,000 

4,393,000 

7.935.000 

7,612.000 

78,105,000 

21.000 

3,500,000 

1.118,000 

3,613,000 

6.200 

2,500 

15.706.000 

52 

3,528,000 

480,000 

700 

9,383,000 


Aggregate  production  quotas  for  all 
other  Schedules  I  and  II  controlled 
substances  included  in  §§  1308,11  and 
1308. 12  of  Title  21  of  the  Code  of 
Federal  Regulations  are  established  at 
zero. 

All  interested  persons  are  invited  to 
submit. their  comments  and  objections 
in  writing  regarding  tbis^ proposal.  A 
person  may  object  t«  or  comment  on  the 
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proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Deputy 
Administrator  finds  warrant  a  hearing, 
the  Deputy  Administrator  shall  order  a 
public  hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C,  601,  ef  seg.  The  establishment  of 
annual  aggregate  production  quotas  for 
.Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  July  28,  1994,- 
Stephen  H.  Greene,  - 

Deputy  AdministrafoY. 

|FR  Doc.  94-19054  Filed  8-3-94;  8:45  am| 

BILUNQ  CODE  441(M>9-M 


[Docket  No.  92-48^ 

Avner  Kautfman,  M.D.;  Denial  of 
Application  for  Registration 

On  April  7,  1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Avner  Kauffman, 
M.D,,  (Respondent),  12620  S.  Harlem 
Avenue.  Palos  Heights,  Illinois  60463. 
The  Order  to  Show  Cause  sought  to 
deny  RespondenTs  application  for  a 
DEA  Certificate  of  Registration,  alleging 
that. Respondent's  registi-ation  would  be 


inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  asserted  in 
part  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest  in  light  of  his  1985  felony 
conviction  for  delivery  of  a  controlled 
substance.  Respondent's  previous  DEA 
Certificate  of  Registration  was  revoked 
by  the  DEA  in  September  1985.  The 
Order  to  Show  Cause  further  alleged 
that  following  the  revocation  of 
Respondent's  DEA  Certificate  of 
Registration,  he  continued  to  prescribe 
controlled  substances  in  violation  of  the 
Controlled  Substances  Act. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  allegations 
raised  in  the  Order  to  Show  Cause  and 
the  matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  September  29  and  30, 1992, 
a  hearing  was  held  in  Chicago,  Illinois. 
On  September  22,  1993,  the 
administrative  law  judge  issued  her 
opinion,  recommended  ruling,  findings 
of  fact,  conclusions  of  law,  and 
decision.  Neither  the  Ckivemment  nor 
Respondent  filed  exceptions  to  the 
recommended  ruling.  On  October  22. 
1993,  the  administrative  law  judge 
transmitted  the  record  in  this 
proceeding  to  the  Administrator.  Having 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  the 
Deputy  Administrator  hereby  issues  his 
final  order  in  this  matter  based  upon  the 
findings  of  fact  and  conclusions  of  law 
set  forth  below. 

At  the  hearing,  a  heutenant  from  the 
Illinois  State  Police  testified  that  on 
January  27, 1984,  he  purchased  2.2 
grams  of  cocaine  from  Respondent 
during  an  undercover  investigation.  The 
next  contact  between  the  two  occurred 
on  Jan  uary  3 1 , 1 984 ,  when  the 
lieutenant  spoke  to  Respondent  on  the 
telephone.  During  the  conversation, 
-Respondent  informed  the  lieutenant  that 
he  would  sell  the  lieutenant  half  an 
ounce  of  cocaine  for  $1,100.  Respondent 
and  the  lieutenant  met  later  that  day, 
but  Respondent  was  unable  to  deliver 
the  cocaine  as  discussed.  Respondent, 
however,  gave  the  lieutenant  six  tablets 
of  Seconal,  a  Schedule  II  controlled 
substance.  Respondent  did  not  conduct 
a  physical  examination  of  the  lieutenant 
and  the  Seconal  was  not  provided  for 
any  medical  purpose.  Additionally, 
Respondent  offered  to  provide  the 
lieutenant  with  Quaaludes,  then  a 
Schedule  II  controlled  substance. 
During  their  meeting.  Respondent  also 
informed  the  lieutenant  that  he  had 
once  smuggled  a  kilogram  of  cocaine 
from  Florida;  had  previously  lost  about 
$30,000  worth  of  cocaine  in  bad  drug 
deals;  and  could  obtain  another 


kilogram  of  cocaine  for  S50.000  if  the 
lieutenant  were  interested. 

The  Heutenant  and  Respondent  next 
spoke  on  February  1,  1984,  to  discuss 
another  cocaine  purchase.  At  a  meeting 
later  that  night  at  Respondent's  office, 
the  lieutenant  bought  14  grams  of 
cocaine  from  Respondent  for  $1,100 
During  the  meeting,  Respondent 
commented  on  the  quality  of  the 
cocaine  and  promised  that  it  was  better 
than  the  cocaine  previously  sold  to  the 
lieutenant.  The  lieutenant  testified  lh..t 
this  was  the  last  time  he  purchased 
cocaine  from  Respondent,  although  he 
attempted  additional  undercover  buys 
on  several  occasions. 

Respondent  was  arrested  on  February 
9, 1984.  Following  his  arrest. 
Respondent  staled  that  he  had 
purchased  cocaine  "10-15'  times  and 
had  smoked  cocaine.  Respondent  was 
indicted  on  March  2, 1984,  on  three 
counts  of  delivery  of  a  controlled 
substance.  Respondent  pled  guilty  to 
one  count  and  was  sentenced  on 
February  1, 1985.  to  three  years 
probation  and  a  $3,000  fine. 

As  a  result  of  his  conviction,  on 
March  23, 1984,  the  Illinois  Department 
of  Registration  and  Education 
summarily  suspended  Respondents 
controlled  substance  license.  In  June 
1985.  Respondent  entered  into  a 
Consent  Agreement  suspending 
Respondent's  medical  license  but 
staying  the  suspension,  piiicing  him  on 
probation  and  suspending  his  controlled 
substance  license  for  five  years. 
Respondent  was  further  ordered  to 
perform  120  hours  of  volunteer  medital 
service  for  each  year  of  probation,  to 
continue  psychiatric  treatment,  and  to 
file  biennial  reports  certihing 
compliance  with  these  conditions. 
Based  on  his  lack  of  state  authorization 
to  handle  controlled  substances,  the 
then-Administrator  of  the  Drug 
Enforcement  Administration  revoked 
Respondent's  previous  DEA  Certificate 
of  Registration,  effective  September  23. 
1985. 

Respondent's  Illinois  Physician  and 
Surgeon  License  expired  on  July  31. 
1987.  He  continued  to  practice  medicine 
but  did  not  renew  his  ficense  until 
December  1988.  In  April  1990,  the 
Illinois  Department  of  Professional 
Regulation  (IDPR)  issued  an  order 
finding  that  Respondent  had  practiced 
medicine  without  a  license, 
reprimanded  him,  and  imposed  a  Si  .000 
fine.  At  the  hearing  in  this  matter. 
Respondent  admitted  that  he  had  a 
made  a  mistake  by  not  renewing  his 
license  immediately. 

Respondent  filed  an  application  for 
registration  with  the  DEA  on  June  8, 
1990.  At  that  time,  a  DEA  investig.-.tor 
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coneiucted  a  phan  aacy  survey  for  the 
period  1988-199G.  The  investigator 
found  that  five  pr  scriptions  for 
controllad  substai  ices  had  been  called  in 
ta  local  phannaciis,  allegedly  by 
Respondeat,  after  his  DEA  Certificate  of 
Registratioa  was  r  jvoked.  Some 
prescriptioos  contained  the  names  and 
DEA  registratron  i  umbers  of  other 
doctors  aiid  had  wspondenfs  name 
crossed  out  on  tha  prescription.  One 
prescriptioa  coats  ined  Respondent's 
retired  DEA  registration  number  and 
another  contained!  Respondent's 
revoked  DEA  re0$trdtion  number. 
Respondent  testifted  during  the  hearing 
in  this  matter  that  he  may  have 
authorized  the  pr«  scripUons  and 
explained  that  he  mistakenly  thought 
that  he  was  permi  led  to  prescribe 
controlled  substai  ces.  Respondent 
added  that  in  late  1990,  after  consulting 
his  attoraey,  he  "(ompletely  stopped  " 
authorizing  preschptions  for  controlled 
substances. 

An  investigator  writh  IDPR  testified 
that  in  1991  he  be  ^an  an  investigation 
of  Respondent  afti  r  receiving  a 
complaint  &om  a  ocal  pharmacist.  The 
pharmacist  vras  cc  Deemed  about 
Respondent's  use  sf  the  non-controlled 
substance  Stadol.  The  pharmacist  found 
Respoadent's  pun  bases  of  Stadol 
unusual  for  a  ped  itrician.  Testimony 
was  presented  at  t  le  hearing  regarding 
Respondent's  alleged  misuse  of  Stadol. 
Howe\-Br.  as  the  ai  Iministrative  law 
judge  correctly  no  :ed.  Stadol  is  not  a 
controlled  substai  ce.  Therefore,  these 
allegations  were  not  granted  great 
weight  by  either  t'  le  administrative  law 
judge  or  the  Depu  v  Administrator. 

Pxu-suant  to  21  IJ.S.C.  823(0  and 
824(a)(4),  the  Dep  ity  Administrator  may 
revoke  a  DEA  Cerl  ificate  of  Registration 
or  deny  an  applic:  tion  for  registration  if 
lie  determines  tha  the  registration 
would  be  incon.sif  tent  with  the  public 
interest.  Section  fi  J3{f}  requires  that  the 
following  Eactors  1  e  considered:  (1)  The 
reconimendation  i  if  the  appropriate 
Slate  licensing  boi  rd  or  professional 
disciplinary  autht  rily:  (2)  ?h«? 
applicant's  experi  ;nce  in  dispensing,  or 
conducting  resear  :h  with  respect  to 
conlrolifcd  subolar  ccs:  (3)  the 
applicaat's  convic  tion  record  under 
Federal  or  StalP  '.a  as  relating  to  the 
iiianufacture.  disti  ibution,  or  dispensing 
of  controlled  sabs  ances;  (4)  compliance 
with  applicable  Si  ste,  Federal  or  local 
laws  relating  to  cc  ntrolled  substances; 
and.  (5)  such  othe  ■  conduct  which  may 
thr»;aten  the  pubii :  htalth  and  safety. 

The  Deputy  Adi  ninistrator  may  rely 
on  any  one  or  any  combination  of  these 
factors  when  delei  mining  whether  an 
application  should  bo  denied  or  a 
rcgistratkiii  revoki  d.  See  Neveille  H. 


Wilhams,  DJIS.,  51  FR  17556  (198a); 
Anne  L  Hendricks,  M.D.  51  FR  41030 
(1986).  The  administrative  law  judge 
correctly  found  that  all  these  factors 
were  relevant  to  a  determination  of 
whether  Respondent's  registration 
would  be  in  the  public  interest. 

The  Cteputy  Aoministrator  finds  that 
thellhnois  licensing  board,  IDPR,  has 
taken  action  against  Respondent  on 
more  than  one  occasion.  IDPR 
siunmarily  suspended  Respondent's 
controlled  substance  license  based  on 
his  felony  conviction  and  later 
reprimanded  him  for  practicing  without 
a  license.  The  Deputy  Administrator 
also  finds  that  Respondent's  past 
conduct  indicates  a  cavalier  attitude 
towards  the  dispensing  and  prescribing 
of  controlled  substances.  Providing  the 
undercover  officer  with  Seconal  for  no 
legitimate  medical  purpose  reveals  a 
serious  lack  of  judgment,  as  does 
Respondent's  explanation  for  his 
continued  prescribing  of  controlled 
substances  following  the  revocation  of 
his  DEA  Certificate  of  Registration. 
Respondent's  felony  conviction  for 
distribution  of  cocaine  again  evidences 
a  dangerous  indifference  for  the  law. 
This  conviction,  along  with 
Respondent's  failure  to  abide  by  DEA 
regulations,  proves  that  Respondent 
cannot  be  trusted  to  comply  with  laws 
relating  to  controlled  substances. 

The  Deputy  Administrator  agrees  with 
the  administrative  law  judge  that,  after 
considering  the  applicable  factors 
pursuant  to  21  U.S.C.  823(f), 
Respondent's  registration  would  not  be 
in  the  public  interest  and  adopts  her 
recommended  decision  in  its  entirety. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  bv  21  U.S.C.  823 
and  824'and  28  CFR  0,lo6(b)  and  0.104 
(59  FR  23637).  hereby  orders  that  Avner 
Kauffman's  application  for  registration 
be,  and  it  hereby  is.  denied.  This  order 
is  effective  August  4, 1994. 

Dated:  July  28,  1994. 
Stephen  H.  Graene, 

Deputy  Administrator 

|FP.  VkKu  q4-iq055  Filed  8-3-94;  8:45  ami 
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[Docket  No.  93-4] 

Timothy  H.  Reese,  M.D,  Denial  of 

Application 

On  September  29,  1992,  the  Deputy 
Assistant  .\dministrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Timothy  H,  Reese. 
M.D.  (Respondent),  of  Pittsburgh. 


Pennsylvania,  proposing  to  deny  his 
application  for  registration  as  a 
practitioner.  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C 
823(f). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Folle*\iing  prehearing 
procedures,  a  hearing  was  held  in 
Arlington,  Virginia,  on  May  18. 1993. 
On  March  8.  1994,  in  her  findings  of 
fact,  conclusions  of  law.  and 
recommended  rufing.  the  administrative 
law  judge  recommended  that 
Respondent's  application  for  DEA 
registration  be  denied.  No  exceptions 
were  filed  by  either  {larty. 

On  April  8. 1994.  the  administrative 
law  judge  transmitted  the  record  to  the 
Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and. 
pursuant  to  21  CFR  1316.67,  hereby 
issues  hi^  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  the  Respondent  is  an  emergency 
room  physician  who  completed  a  three- 
year  residency  in  family  practice  in 
1977,  and  then  became  affiliated  with 
medical  groups  that  provided 
emergency  room  coverage  for  various 
hospitals.  Respondent  also  maintained  a 
small,  private  practice  until  April  1989. 

In  1984,  an  investigator  for  tne  Ohio 
State  Medical  Board  (Board)  obtained 
from  a  pharmacy  various  prescriptions 
for  controlled  substances  wrritten  by 
Respondent,  Most  of  the  prescriptions 
bore  the  address  of  Respondent's 
residence,  and  were  written  for 
members  of  Respondent's  family.  The 
investigator  interviewed  some  of 
Respondent's  family  members  that  were 
purportedly  issued  prescriptions  by  the 
Respondent,  and  they  denied  ever 
receiving  prescriptions  for  him. 

Thereafter,  the  Board  subpoenaed 
Respondent's  patient  records,  however. 
Respondent  indicated  that  they  had 
been  destroyed.  ResjDondent  was  then 
requested  to  appear  before  the  Board  to 
explain  why  he  wrote  the  prescriptions 
at  issue.  In  his  deposition  before  the 
Board.  Respondent  states  that  he  did  not 
know  what  controlled  substances  were, 
what  schedules  certain  controlled 
substances  were  in,  and  that  he  wrote 
these  prescriptions  mainly  for  weight 
loss.  In  1986,  the  Board's  investigation 
of  Respondent  concluded  with  no 
charges  being  filed. 
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In  1989.  a  sergeant  with  the  Columbus 
(Ohio)  Police  Department,  Narcotics 
Bureau  (Narcotics  Bureau),  was 
informed  by  local  pharmacists  of  their 
suspicions  regarding  prescriptions 
issued  by  the  Respondent.  The 
prescriptions  were  for  large  quantities  of 
controlled  substances,  typically 
Dilaudid.  The  pharmacists  were 
unfamiliar  with  the  patients  bringing  in 
the  prescriptions,  and  the  patients 
named  on  the  prescriptions  did  not  have 
local  addresses. 

The  pharmacists  further  informed  the 
Narcotics  Bureau  sergeant  that  the 
physician's  telephone  number  listed  on 
some'cf  the  prescriptions  was 
disconnected,  and  that  other 
prescriptions  bore  telephone  numbers 
either  at  emergency  rooms  in 
Pennsylvania,  or  a  residence  in 
Westerville,  Ohio,  A  confidential 
informant  later  advised  the  Narcotics 
Bureau  that  Respondent  wrote 
prescriptions  to  members  of  his  family  . 
and  ft-iends.  and  they  in  turn  returned 
the  prescribed  drugs  to  Respondent, 
who  used  them  to  treat  iiis  wife's  heroin 
.addiction.  As  a  result  of  this 
information,  the  Narcotics  Bureau 
seized  a  number  of  Dilaudid 
prescriptions  issued  by  Respondent 
from  local  pharmacies. 

The  investigation  by  the  Narcotics 
Bureau  also  revealed  that:  One  of  the 
individuals  that  attempted  to  fill  a 
controlled  substance  prescription  was 
seen  by  the  pharmacist  driving  a  car 
registered  to  Respondent's  address; 
several  of  the  individuals  did  not  reside 
at  the  address  listed  on  their 
prescriptions;  an  individual  stated  that 
she  used  cocaine  while  in  Respondent's 
home,  sold  cocaine  to  Respondent,  and 
was  offered  cocaine  by  the  Resjjondent 
to  fill  a  prescription,  which  she  refused; 
Respondent  asked  the  same  individual 
to  fill  a  prescription  for  Dilaudid,  and 
the  individual  later  prepared  syringes  of 
Dilaudid  and  water  that  Respondent  s 
wife  injected;  all  of  the  telephone 
numbers  for  Respondent  on  the 
prescriptions  corresponded  to 
emergency  rooms  in  Pennsylvania. 
Respondent  testified  at  the  hearing,  that 
someone  falsified  his  signature  on  the 
prescriptions  found  by  the  Narcotics 
Bureau. 

Respondent  testified  that  after  he, and 
his  wife  separated  in  April  1989,  and  he 
moved  from  their  Westerville.  Ohio 
residence,  he  believed  that  his  wife 
continued  to  live  in  the  residence  until 
her  eviction  for  non-payment  of  rent. 
Respondent  further  testified  that  he  left 
behind  all  of  his  belongings,  including 
prescription  pads  printed  with  the 
address  of  his  residence. 


In  August  1989.  a  DEA  diversion 
investigator  observed  the  wife's  eviction 
from  Respondent's  home.  Among  the 
items  removed  ft-om  the  home  and 
subsequently  recovered  by  DEA.  were 
drug  paraphernalia  items,  including  a 
white  powder  substance  in  a  plastic 
container  and  pipes  containing  residue. 
The  items  later  tested  positive  for 
sodium  bicarbonate,  oxycodone,  and 
cocaine.  The  Narcotics  Bureaus  sergeant 
testified  at  the  hearing  that  despite  the 
information  disclosed  by  the 
investigation,  the  Respondent  was  not 
criminally  charged  because  he  moved 
out  of  the  State  of  Ohio. 

Following  Respondent's  relocation  to 
the  Commonwealth  of  Peimsylvania,  on 
October  26,  1989.  DEA  informed  him 
that  he  was  under  investigation  for 
diverting  Dilaudid.  In  response  to  this 
information.  Respondent  surrendered 
his  DEA  registration. 

On  March  31. 1991.  Respondent 
executed  an  application  for  DEA 
registration,  and  answered  affirmatively, 
the  question  regarding  whether  he  had 
ever  surrendered  a  previous  registration. 
DEA  then  initiated  a  pre-registration 
investigation  of  the  Respondent.  The 
investigation  revealed  that,  in  1990, 
when  Respondent  began  working  for  a 
physicians'  group  that  provided  medical 
services,  he  informed  his  employer  that 
he  was  registered  with  DEA,  and 
provided  his  surrendered  registration 
number.  DEA  later  obtained 
Respondent's  appUcation  for 
employment  at  a  health  care  facility  in 
Mount  Pleasant.  Pennsylvania,  where 
Respondent  was  associated  as  an 
emergency  room  physician.  In  response 
to  a  question  on  the  application  for 
employment  regarding  his  registration 
status.  Respondent  again  stated  that  he 
held  a  current  DEA  registration,  and 
listed  his  surrendered  registration 
number.  DEA  also  discovered  ntunerous 
prescriptions  issued  by  Respondent  in 
1990  and  1991.  in  which  he  repeatedly 
used  his  surrendered  DEA  registration 
number. 

Respondent  testified  that  his  wife 
used  heroin  and  cocaine,  that  she  was 
taking  methadone,  and  that  she  had 
access  to  his  DEA  number.  Respondent 
also  testified  that  he  has  never  abused 
drugs,  been  charged  with  using  drugs,  or 
kept  drug  paraphernafia  in  his  home. 
Respondent  acknowledged  however  that 
he  never  informed  his  employers  of  the 
surrender  of  his  DEA  registration, 
because  his  lack  of  registration  would 
preclude  his  employment.  Respondent 
further  acknowledged  that  he  wrote 
prescriptions  for  controlled  substances 
after  the  surrender  of  his  DEA 
registration  because  his  work  required 
him  to  do  so,  and  that  he  needed  his 


DEA  registration  to  continue  his  career 
as  an  emergency  room  physician. 
Pursuant  to  2'l  U.S.C.  823(f).  the 
Deputy  Adfninistrator  may  deny  any 
application  for  such  registration,  if  he 
determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safetv. 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Deputy  Administrator  niav 
properly  rely  on  any  one  or  a 
combination  of  the  factors  and  givt;  i-.k  h 
factor  the  weight  he  deems  appropriate 
See  Henry  J.  Schwarz.  jr.,  M.D.,  Docket 
No.  88-42.  54  FR  16422  (1989). 

In  considering  v;hether  grounds  exist 
to  deny  Respondent's  application  for 
DEA  registration,  the  administrative  law 
judge  found  factors  two.  foiu-  and  five 
relevant  in  light  of  evidence  regarding 
Respondent's  falsification  of 
employment  applications,  representing 
that  he  held  a  DEA  registration  after  he 
had  surrendered  the  registration;  and. 
Respondent's  issuing  of  prescriptions 
for  controlled  substances  using  his 
surrendered  DEA  registration  number. 

The  administrative  law  judge  found, 
that  despite  Respondent's  explanations 
regarding  his  falsifying  employment 
applications  and  writing  prescriptions 
w  ith  a  surrendered  DEA  registration 
number.  Respondent  showed  no 
remorse,  and  appeared  to  consider  his 
actions  justified  by  exigent 
circumstances.  The  administrative  law 
judge  also  found  with  respect  to  the 
prescriptions  for  Dilaudid.  that 
Respondent's  testimony  was  not 
responsive  nor  particularly  credible. 
The  administrative  law  judge  further 
found  that  Respondent's  admission  that 
other  persons,  including  his  wife  whom 
Respondent  knew  to  be  a  drug  abuser, 
had  access  to  his  prescription  pads, 
showed  that  Respondent  had  little 
respect  for  the  responsibilities  of  being 
a  DEA  registrant. 

Judge  Bittner  concluded  that  the 
preponderance  of  the  credible  evidunco 
established  that  it  is  unlikely  that 
Respondent  would  competently  or 
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reliably  dischar;  ;e  the  obligations 
inherent  in  a  DI  A  registration,  and 
further  conclud(  sd  that  it  would  not  be 
in  the  public  interest  to  grant  his 
application.  The  refore,  the 
administrative  I  iw  judge  recommended 
that  Respondent 's  application  for  DEA 
registration  be  denied. 

The  Deputy  Administrator  having 
considereid  the  e  ntire  record  adopts  the 
administrative  li  iw  judge's  Bndings  of 
fact,  conclusion  i  of  law,  and 
recommended  n  iling  in  its  entirety. 
Accordingly,  thd  Deputy  Administrator 
of  the  Drug  Enfo  rcement 
Administration,  pursuant  to  the 


authority  vested 
and  824  and  28 


in  him  by  21  U.S.C.  823 
;:FR  0.100(b)  and  0.104 
(59  FR  23637).  h  ereby  orders  that  the 
application  for  r  jgistration,  executed  by 
Timothy  H.  Rees  e,  M.D.,  be,  and  it 
hereby  is,  deniei  1.  This  order  is  effective 
August  4, 1994. 

Dated:  July  28. 1994. 
Stephen  H.  Green  i. 
Deputy  Administn  itor 
[FR  Doc.  94-1905<  Filed  8-3-94;  8:45  am) 
BILUNO  CODE  4410-0  MM 


[Docket  No.  94-8] 

James  H.  Sanders,  M.D.;  Revocation  of 
Registration 

On  October  ll  1993.  the  Deputy 
Assistant  Admir  istrator,  (then-Director), 
Office  of  Diversian  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to  James 
H.  Sanders,  M.D  (Respondent),  of 
Barbourville,  Ke  itucky.  The  Order  to 
Show  Cause  pro  josed  to  revoke  Dr. 
Sanders'  DEA  C(  rtificate  of  Registration, 
AS6935918,  antideny  any  pending 
applications  for  -enewal  of  such 
registration.  The  Order  to  Show  Cause 
alleged  that  Res  ondent  was  not 
currently  author  zed  to  handle 
controlled  subst  uices  in  the 
Commonwealth  af  Kentucky  and  that 
Respondent's  co  itinued  registration 
would  be  incon,-  istent  with  the  pubhc 
interest,  as  that  I  erm  is  used  in  21  U.S.C. 
823(f)  and  824(a  (4). 

The  Order  to  J  how  Cause  alleged  that: 
Since  1986.  DE/'  received  complaints 
regarding  Respo  idenfs  excessive 
prescribing  of  cc  ntrolled  substances  to 
individuals  for  r  o  legitimate  medical 
reason;  between  December  1991  and 
September  1992  DEA  conducted  an 
undercover  inve  itigation  during  which 
Respondent  pres  cribed  controlled 
substances  to  un  Jercover  agents  upon 
request  without  )erforming  any 
physical  examin  ition  or  taking  a 
medical  histon,-;  during  the 
investigation.  Re  spondent  was  observed 


prescribing  controlled  substances  to 
other  individuals  in  the  same  manner  as 
he  issued  prescriptions  to  the 
undercover  agents;  in  October  1992, 
DEA  conducted  a  prescription  survey  of 
five  pharmacies  in  Barbourville, 
Kentucky,  which  revealed  that  between 
April  1,  1992  and  October  29. 1992, 
Respondent  prescribed  229,090  dosage 
units  of  controlled  substances;  and  on 
December  9. 1992,  the  Commonwealth 
of  Kentucky,  State  Board  of  Medical 
Licensure  (Board)  seized  43  patient 
records  from  Respondent's  office. 

The  Order  to  Snow  Cause  further 
alleged  that  on  January  21,  1993,  the 
Board  issued  an  Order  of  Temporary 
Suspension  suspending  Respondent's 
license  to  practice  medicine  in  the 
Commonwealth  of  Kentucky.  On  March 
2. 1993,  the  Board  lifted  the  suspension 
of  Respondent's  medical  license, 
however,  his  controlled  substances 
privileges  remained  suspended.  As  a 
result.  Respondent  is  no  longer 
authorized  by  state  law  to  handle 
controlled  substances. 

Respondent,  through  counsel,  filed  a 
request  for  a  hearing  on  the  issues  raised 
by  the  order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  November  19, 1993,  the 
Government  filed  a  motion  for  summar}' 
disposition,  which  was  accompanied  by 
a  letter  from  the  General  Counsel  to  the 
Board,  dated  October  20, 1993,  as  to  the 
status  of  Respondent's  controlled 
substance  privileges  in  Kentucky.  The 
Government  argued  that  since 
Respondent  is  not  currently  authorized 
in  the  Commonwealth  of  Kentucky  to 
handle  controlled  substances,  DEA 
could  not  continue  to  maintain  his 
registration. 

On  December  14,  1993,  Respondent 
filed  a  response  to  the  Government's 
motion,  asserting,  in  substance,  that 
Respondent's  state  license  had  been 
temporarily  restricted  to  limit  his  ability 
to  prescribe  controlled  substances  and 
that  on  February  22,  1994.  the  Board 
would  reach  a  final  decision  regarding 
Respondent's  privileges  to  practice 
medicine  in  Kentucky. 

On  December  20, 1993,  the 
administrative  law  judge  issued  a 
Memorandum  to  Counsel  affording 
Respondent  until  March  15,  1994,  to  file 
a  statement  as  to  the  status  of  his 
authority  to  handle  controlled 
substances  in  Kentucky.  No  such 
statement  has  been  filed. 

On  April  7,  1994.  in  her  opinion  and 
recommended  decision,  the 
administrative  law  judge  found  that  the 
Respondent  did  not  deny  that  his  state 
license  to  practice  medicine  has  been 
restricted.  The  administrative  law  judge 


therefore,  granted  the  Government's 
motion  for  summary  disposition  and 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  "be  revoked. 

On  May  10. 1994.  the  administrative 
law  judge  transmitted  the  record  to  the 
Deputy  Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and. 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Deputy  Administrator  adopts  the 
opinion  and  recommended  decision  of 
the  administrative  law  judge  in  its 
entirety.  The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21).  823(0  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  fames  H.  Nickens.  M.D.,  57 
FR  59847  (1992);  Elliott  Monroe.  M.D.. 
57  FR  23246  (1992);  Bobbv  Watts,  M.D.. 
53  FR  11919  (1988). 

The  administrative  law  judge  properly 
granted  the  Government's  motion  for 
summary  disposition.  It  is  well-settled 
that  when  no  question  of  fact  is 
involved,  or  when  the  facts  are  agreed 
upon,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of . 
witnesses  is  not  obligatory.  The 
rationale  is  that  Congress  does  not 
intend  administrative  agencies  to 
perform  meaningless  tasks.  Phillip  E. 
Kirk.  M.D..  48  FR  32887  (1983),  affd  sub 
nom  Kirk  v.  Mullen,  749  F.  2d  297  (6th 
Cir.  1984);  Alfred  Tennyson 
Smurtbwaite.  N.D.,  43  FR  11873  (1978); 
see  also,  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.  2d  634  (9th  Cir.  1977);  United  States  - 
V.  Consolidated  Mines  and  Smelting  Co., 
Ltd..  455  F.  2d  432,  453  (9th  Cir.  1971). 

Since  Respondent  is  not  currently 
autliorized  to  handle  controlled 
substances  in  the  Commonwealth  of 
Kentucky,  it  is  not  necessar>'  to  reach  a 
conclusion  regarding  whether  his 
continued  registration  is  inconsistent 
with  the  public  interest. 

Accorclingly,  the  Deputy 
-Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.1o6(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  AS69359ia, 
previously  issued  to  James  H.  Sanders,. 
M.D.,  be,  and  it  hereby  is,  revoked  and 
that  any  pending  applications  for 
renewal  of  such  registration  be,  and  they 
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hereby  are.  denied.  This  order  is 
effective  September  6. 1994. 

Dated:  July  28, 1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

IFR  Doc.  94-19057  Filed  8-3-94;  8:45  am) 

BILLING  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Advisory  Council  on  Unemployment 
Compensation;  Hearings 

.    SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  Jianuarv  24.  1992.  (57 
FR  4007.  Feb.  3, 1992).  Public  Law  102- 
164,  the  Emergency  Unemployment 
Compensation  Act  of  1 991 ,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness^  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 

TIME  AND  PLACE:  The  hearings  will 
be  held  from  1:00  p.m.  to  3:00  p.m.  on 
September  8,  and  from  1:00  p.m.  to  5:00 
p.m.  on  September  9  at  the  Southgate 
Tower  Hotel,  Peyton  Room,  371  Seventh 
Avenue,  New  York,  New  York. 

PUBLIC  PARTICIPATION:  The 
hearings  will  be  open  to  the  public. 
Seating  will  be  available  to  the  public 
on  a  first-come,  first-served  basis.  Seats 
will  be  reserved  for  the  media. 
Individuals  with  disabilities  in  need  of 
special  accominodations  should  contact 
the  Designated  Federal  Official  (DFO), 
listed  below,  at  least  7  days  pri()r  to  the 
hearing. 

SUBMITTING  WRITTEN 
STATEMENTS:  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  fifteen  (15) 
copies  to  Ester  R.  Johnson,  DFO. 
Advisory  Council  on  Unemployment 
Compensation.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NVV.     • 
Room  S— 1231.  Washington.  DC  20210. 
Statements  must  be  received  not  later 
than  August  22,  1994. 

PRESENTING  ORAL  STATEMENTS: 
Individuals  or  organizations  wishing  to 
present  oral  statement  should  send  a 
written  request  to  Ellen  S.  Calhoun. 
Advisory  Council  on  Unomploymenl 
Cimipensation,  U.S.  Department  of 
Libor,  200  Constitution  Avenue,  NW., 


Room  S-4206,  Washington.  DC  20210. 
Requests  for  presenting  oral  statements 
should  indicate  a  daytime  phone 
number.  Time  slots  will  be  assigned  on 
a  first-come,  first-served  basis.  All  such 
requests  must  be  received  not  later  than 
August  22,  1994. 

FOR  ADDITIONAL  INFORMATION 
CONTRACT:  Ester  R.  Johnson,  DFO, 
Advisory  Council  on  Unemployment 
Compensation.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Room  S-^231,  Washington,  EX:  20210, 
(202)  219-7831.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington,  DC.,  this  28lh  day 
of  July  1994. 
Doug  Ross, 

Assistant  Secretary  of  Labor. 
IFR  Doc.  94-18987  Filed  8-3-94;  8:45  am| 

BILUNG  CODE  451O-30-M 


Advisory  Council  on  Unemployment 
Compensation;  Meeting 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24,  1992  (57 
FR  4007.  Feb.  3,  1992).  Pubhc  Law  102- 
164,  the  Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Coimcil  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 

TIME  AND  PLACE:  The  meeting  will 
be  held  from  9:00  a.m.  to  12:00  noon  on 
September  8  and  9  at  the  Southgate 
Tower  Hotel,  Peyton  Room.  371  Seventh 
Avenue,  New  York,  New  York. 

AGENDA:  The  agenda  for  the  meeting 
is  as  follows: 

1.  Discussion  of  UI  coverage  of 
agricultural  workers: 

2.  Discussion  of  options  for  ensuring  the 
forward  funding  of  the  UI  system; 

3.  Discussion  of  variations  in  eligibility 
for  UI  among  the  States;  antl. 

4.  Discussion  of  variations  in  UI  benefit 
levels  and  duration  among  the  States. 
PUBLIC  PARTICIPATION:  The 

meeting  willbe  open  to  the  public. 
Seating  will  be  available  to  the  public 
on  a  first-come,  first-served  basis.  Seats 
will  be  reserved  for  the  media. 
Individuals  with  disabiUties  in  need  of 
special  accommodations  should  contact 
the  Designated  Federal  Offical  (DFO), 
listed  below,  at  least  7  days  prior  to  the 
meeting. 


FOR  ADDITIONAL  INFORMATION 
CONTACT:  Esther  R.  Johnson.  DFO, 
Advisory  Council  on  Unemplovment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Room  S-4231,  Washington.  DC  20210. 
(202)  219-7831.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington.  DC,  this  28th  dny  of 
July  1994. 

Doug  Ross. 

Assistant  Secretary  nflxibor. 

IFR  Doc.  94-18988  Filed  8-3-94;  8:45  and 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Adyisorv 
Panel  (Music  Challenge  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  25-26,  1994.  The  panel 
will  meet  from  9:30  a.m.  to  5:30  p.m.  on 
August  25  and  from  9:30  a.m.  to  5:00 
p.m.  on  August  26  in  Room  714.  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20506. 

A  ponion  of  this  meeting  will -be  open 
to  the  pubhc  from  4:00  p.m.  to  5:00  p.m 
on  August  26  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9:30  am.  to  5:30  p.m.  on 
August  25  and  from  9:30  a.m.  to  4:00 
p.m.  on  August  26  are  for  the  purpose 
of  paml  review,  discussion,  evaluation, 
and^iecommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  tho 
HuPKijiities  .Act  of  1965.  as  amended, 
including  information  given  in 
conhrttnce  to  the  agency  by  grant 
appiicpnts.  In  accordance  with  the 
deierruinaticm  of  the  Chairman  of 
February  3,  1994,  these  sessions  will  be 
cloM^d  to  the  public  pursuant  to 
subseci;>)n  (r)(4).  (6)  and  (9)(B)  of 
section  .')52b  of  Title  5.  United  States 
Code. 

Any  person  may  obser\'e  meetings,  or 
portiops  thereof,  of  advisory  panels 
which  are  open  to  the  pubhc,  and  may 
be  permitted  to  participate  in  the 
panels  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
emulnype  in  attendance. 

ii  vou.need  spf;cidl  accommodutiuns 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
Natitmal  Endowment  for  the  Arts,  lltM) 
Pennsylvania  Avenue.  N.W., 
Wa.siiington,  D.C,  20506,  202/H82-.'i532. 
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TYY  202/682- 
days  prior  to  the 

Further 
this  meeting  can 
Yvonne  M. 
Management 
Endowment  for 
DC,  20506.  or 
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cill: 

Dated:  July  27, 1  )94 

Yvonne  M.  Sabine 

Director.  Office  Oj 
Endowment  for  thdArts 

(FR  Doc.  94-19051 

BILLING  CODE  7S37-01  -M 


.  at  least  seven  (7) 
meeting, 
inforn  ation  with  reference  to 
be  obtained  from  Ms. 
Sabii  e.  Committee 
Officer.  National 

Arts.  Washington. 
202/682-5439. 


I  le . 


i/J  'anel 


NUCLEAR  REGMLATORY 
COMMISSION 


Advisory  Comm 
Waste;  Meeting 


V  H 


esi  lay . 


The  Advisory 
Waste  (ACNW) 
meeting  on  Tu 
August  16  and  1 
2B3. 11545 
Maryland. 

The  entire 
public  attendanc^ 
a  portion  that 
information  the 
constitute  a  c 
invasion  of  pers(^al 
5  U.S.C.  552b(c 

The  agenda  foi 
shall  be  as  follov  s 


I  Committee  on  Nuclear 
ill  hold  its  66th 
and  Wednesday. 
1994,  in  Room  T- 
Rocki^ille  Pike,  Rockville, 


msy 


;leai  ly 


Tuesday.  August 
until  6:00  P.M 

Wednesday,  Augiist 
A.M.  until  6:0( 
During  this  me  eting 

plans  to  considei 


A.  Waste  Confidi  nee 

Discuss  the  his  tory 
background  behi  id 
representatives  o 
General  Counsel 


B.  DOE  Propose< 
(Scenario  A) 


Operations,  National 
Filed  8-3-94:  8:45  am] 


ttee  on  Nuclear 


me^ng  will  be  open  to 
.  with  the  exception  of 
be  closed  to  discuss 
ijelease  of  which  would 
unwarranted 
privacy  pursuant  to 


the  subject  meeting 


16,  1994—8:30  A.M. 


17,  1994—8:30 
P.M. 

the  Committee 
the  following:  • 


Decision 

and  legal 
this  decision  with 
the  NRC  Office  of  the 


Program  Approach 


^RC 


staff  its  views  on 
proposal  and 
on  NRC  future 


Discuss  with 
DOEs  new  fund^g 
potential  impact 
planning. 

C.  DOE  Topical  leport  on  Extreme 
Erosion 

Discuss  with  tie  NRC  staff  its  review 
of  the  topical  rep  art.  and  discuss  with 
DOE  and  NRC  sti  ff  regarding  the  use  of 
issue  resolution. 


topical  reports  o 
D.  Meeting  With 

Meet  with  Conlm 
discuss  items  of 
Agreement  State 
proposals  relatin 


Commissioner  Rogers 

issioner  Rogers  to 
nutual  interest. 
Compatibility, 
;  to  development  of 


high-level  waste  site  by  DOE  (Scenario 
A),  and  related  items  of  mutual  interest, 
as  time  permits. 

E.  Government  Land  Ownership 

Discuss  with  NRC  staff  a  proposed 
amendment  to  10  CFR  Part  61  which 
seeks  to  explore  whether  government 
land  ownership  for  low  level  waste 
facilities  post  closure  should  continue 
to  be  required  (tentative). 

F.  Preparation  of  ACNW  Reports 

Prepare  ACNW  reports  on  issues 
considered  during  this  and  previous 
meetings. 

G.  Committee  Activities/Future  Agenda 

Discuss  topics  proposed  for 
consideration  by  the  full  Committee  and 
working  groups.  Discuss  organizational 
and  personnel  matters  related  to  ACNW 
members  and  ACNW  staff.  A  portion  of 
this  session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(c)(6). 

H.  Miscellaneous 

Discuss  miscellaneous  matters  related 
to  the  conduct  of  Committee  activities 
and  organizational  activities  and 
complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6,  1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACNW  Executive  Director.  Dr.  John 
T.  Larkins.  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  ACNW  Executive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 


meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACNW 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301/415-7360).  between  7:30 
A.M.  and  4:15  P.M.  EST. 

Dated:  July  29. 1994. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-19001  Filed  8-3-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34462;  File  No.  SFt-CHX- 
94-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Stock  Exchange,  Inc.  Relating 
to  Changes  in  the  Chicago  Basicet 

July  28.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is    - 
hereby  given  that  on  July  22.  1994,  the 
Chicago  Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  submits  the  following 
proposed  rule  change  to  amend  the  first 
paragraph  of  Interpretation  and  Policy 
.01  of  Rule  3  of  Article  XXXVI.  The 
remainder  of  Interpretation  and  Policy 
.01  would  remain  unchanged. 
Specifically,  the  changed  language  is  as 
follows: 
Additions  are  italicized;  deletions 

[bracketed] 
.01    The  Chicago  Basket  (CXM) 

The  Exchange  will  trade  a  basket  Of 
stocks  based  upon  the  Chicago 
Mercantile  Exchange's  stock  index  XMI 
futures  contract  (the  "Merc  Futures 
Contract").  The  CXM  will  consist  of  the 
stocks  included  in  the  Merc  Futures 
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Contract  in  a  fixed  quantity  of  [25]  5 
shares  of  each  of  the  stocks  included  in 
the  futures  contract. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  «uch  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  •   ' 

The  purpose  of  the  proposed  change 
is  to  reduce  the  size  of  the  Chicago 
Basket  ("CXM")  from  25  shares  of  each 
component  stock  to  5  shares  of  each 
component  stock,  in  order  to  permit 
■  more  entities  and  persons  to  be  able  to 
trade  the  CXM  basket.  The  rules  that 
permit  the  CXM  basket  to  be  traded  on 
the  Exchange  were  submitted  for 
Commission  approval  and  were 
approved  on  October  15.  1993. ' 

The  CXM  basket  would  not  be 
comprised  of  a  new  fixed  quantity  of 
shares  (5  instead  of  25)  of  each  of  the 
stocks  included  in  a  futures  contract 
traded  on, the  Chicago  Mercantile 
Exchanges  This  XMI  futures  contract  is 
based  on  the  American  Stock 
Exchange's  Major  Market  Index 
("MMI").  The  MMI  is  a  broad-based, 
price-weighted  index  currently  based  on 
20  stocks  listed  on  the  New  York  Stock 
Exchange. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  ol  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and.  in  general,  to  protect  investors  and 
the  public  interest. 


'  .See  .Securilies  Exchange  Act  Release-No.  33053 
(Otlober  15.  1993),  58  FR  54610  (O.tober  22,  1993) 
(Kile  No.  SR-f:HX-93-ie). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  .solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  th&  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between-the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  Will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  .NW., 
Washington,  DC  20549  Copies  of  such 
filing  will  also  be  available  for 
■"inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-18 
and  should  be  submitted  by  August  25, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

|FR  Dor.  94-18961  Filed  8-3-94;  8:45  am| 
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[Release  No.  34-34457^  Fil«  No.  SR-NASD- 
94-28] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Clearance  and  Settlement 
Requirements  for  NASD  Memt>er  Firms 
That  Are  Market  Makers  in  the  Nasdaq 
Stock  Market  or  the  OTC  Bulletin 
Board  i^^  Service 

July  28.  1994. 

On  May  23,  1994.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission) 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Ru\o 
19b-4  thereunder.^  The  rule  change 
amends  Section  7  of  Part  V  to  Schedule 
D  of  the  NASD  By-Laws  ^  and  Sec  tion  4 
of  the  OTC  Bulletin  Board *^  Service 
("OTCBB")  Rules*  relating  to  clearance 
and  settlement  requirements  of  NASD 
member  firm.s  functioning  as  market 
makers  in  the  Nasdaq  Stock  Market 
("Nasdaq")  or  the  OTCBB. 

Under  the  rule  as  amended,  market  , 
makers  will  either  be  ref^uired  to  utilize 
the  facilities  of  a  registered  clearing 
agency  that  uses  a  continuous  net 
settlement  system  or,  if  both  parties  to 
a  transaction  agree,  to  settle  the 
transaction  "ex-clearing."  The  rule 
change  applies  to  market  makers  in 
Nasdaq  securities  as  well  as  to  OTCBB 
market  makers  whose  transactions  in 
OTCBB  securities  are  clearing  eligible 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  5  and  by  pubUcation  in  the 
Federal  Register.*  No  comments  were 
received  in  response  to  the  Notice.  This 
order  approves  the  proposed  rule 
change. 

As  the  NASD  indicated  in  its  rule 
filing,  the  Autoihated  Confirmation 
Transaction  Service  ("ACT")  is  the 
primary  facility  for  collecting, 
processing,  and  disseminating 
transaction  reports  on  Nasdaq  securities 
as  well  as  equity  issues  quoted  in  the 


'15U.S.C.  78s(b)(l). 

-  17  CFR  240.19b-4  (1993). 

'  NASD  Manual.  Sctiedules  to  the  By-Law* 
Schedule  D.  Part  V.  Sec.  7.  (CCH)  1 1823. 

*  NASD  Manual.  OTCBB  Rules.  Sec.  4. 1CC."H) 
12574. 

'•Securities  Exchange  Act  Ret.  No.  34238  (itiri' 
20.  1994). 

"59  KR  3.1031  (June  27,  1994). 
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OTCBB.'  ACT  als  o  facilitates  tho 
clearance  and  set  lement  of  intcr- 
member  transact]  ins  by  locking-in  trade 
details  for  transm  Bsion  to  the  National 
Securities  Clewir  g  Corporation 
(•'NSCC")."  The  g  meration  of  locked-in 
trades  by  ACT  en  lances  the  overall 
efficiency  of  the*  earance  and 
settlement  proces  i  and  virtually 
climinatBS  a  mem  jer's  risk  exposure 
respecting  uncom  aared  trades.  These 
benefits  cannot  b<  realized,  however, 
unless  the  broker  dealers  on  both  sides 
of  tlie  trade  have  ome  form  of 
participation  in  a  registered  clearing, 
agency.' 

The  rule  changi  will  increase 
participation  in  n  gistered  clearing 
agencies  due  to  tt  e  elimination  of  the 
"25  mile  exceptic  n"  from  Section  7(a) 
in  Part  V  of  Sche(  ule  D  to  the  NASD  By- 
Laws."*  Priorto  t!  e  amendment,  the  "25 
mile  exception'"  a  lowed  market  makers 
in  SmallCkps**  se  nirities,  that  did  not 
participate  in  the  Small  Order  Execution 
System"  SOES")  iind  were  located  more 
than  25  miles  fron  a  clearing  facility,  to 
bypass  the  requiniment  of  clearing  and 
settling  transactic  ns  through  a  registered 
clearing  agency,  ifhe  rule,  as  amended, 
eliminates  this  exception  and  requires 
I  Nasdaq  securities  to 
utilize  the  faciliUi  ss  of  a  registered 
clearing  agency  it  at  uses  a  continuous 
net  settlement  sys  tem,  unless  both 
parties  to  a  transa  :tion  agree  to  settle 
the  transaction  "6  xclearing." 

registered  clearing 
increase  due  to  the 
imposition  of  clej  ranee  and  settlement 
requirements  on  iiarket  makers  in 
OTCBB  securities  ^'^  Market  makers  in 
these  securities  w  ill  be  required  to  clear 
and  settle  transac  ions  that  are  clearing 
eligible '^ -  througl  the  facilities  of  a 
registered  clearin  [  agency  that  uses  a 
continuous  net  sc  tlement  system, 
unless  both  partit  s  to  a  transaction  agree 
to  settle  the  transi  ttion  "exclearing." 

The  Commissio  n  has  determined  to 
approve  the  NASi  )'s  proposal.  As  a 


Participation  in 
agencies  will  also 


■S**N.ASl)Ma.nuHl 
.SchrduieD.  Pa(t»X.X 
18670. 

"S«eNASDManiie< 
(CCH111 2554-2555 

'.See  NASD  Manual 
(CCH112552(marice« 
ACT  imiess  the 
things.  Ibe  requttemcn 
niainlenance  of.  an  eff 
with  a  member  of  a  r.!< 
pursuant  to  the  S«curi 
•   •   •"). 

••>NL.\SOMiiniidl. 
StheduleD.PartV 

>>NASO  Manual, 
12574 

"  CIcBrnig  ntigi  bie 
->'n4bul  ciirector  and  ir 
,'rr:(;"isible  via  Nasddq 


Schedules  lo  th*-  Bv-Lhws. 
aridXll.(r.CH)M1865- 

ACT  Hales.  Sets.  (dHe). 

ACT  Rules.  Sec.  (u)(2)lB). 
I  Mkers  may  not  participate  in 
markefmaker  satisfies,  anion^  other 
of  "membership  in.  or 
live  clearing  arrangement 
ring  agency  registered 
es  Kxrhange  Act  nf  l«t34 


,t  I 


S«^adu!«s  tci  the  Bv-Lan-s. 

.-(a).  iCai]  1 1823. 
OtUIB  Rules.  Sec.  4,  (CXJH) 


ft  at 


us  is  noted  in  tb«  OTCBB 
the  electronic  directory 
p'nrkslalion  PCs. 


result  of  the  amendment,  parallel 
requirements  will  exist  for  the  two 
largest  equity  market  segments  in  which 
NASD  members  function  as  market 
makers  and  utilize  ACT  for  trade 
reporting  and  comparison  purposes.'^ 
The  Commission  finds  that  the  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD,  including  the  requirements 
of  Sections  llA(a)(l),  15A(b)(6),  and 
17A(a)(l)  of  the  Act.  Section  llA(a)(l) 
contains  the  Congressional  findings  that 
have  guided  development  of  the 
National  Market  System.  These  findings 
include  a  directive  to  apply  state-of-art 
data  processing  and  communications 
techniques  to  achieve  more  efficient  and 
effective  market  operations  and  to 
ensure  the  economical  execution  of 
securities  orders.  Similarly,  Section 
1 5 A(b)(6)  requires,  among  other  things, 
that  the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  and  processing  information 
with  respect  to,  and  facilitation 
transactions  in  securities.  Finally, 
Section  17A(a){l)  reflects  the  statutory 
goals  of  a  national  system  for  clearance 
and  settlement  of  securities 
transactions.  These  goals  include  the 
application  of  new  data  processing  and 
communications  techniques  to  create 
the  opportunity  for  more  efficient, 
effective,  and  safe  procedures  for 
clearance  and  settlement; 

The  Commission  finds  that  the  new 
clearance  and  settlement  requirements 
are  consistent,  with  the  foregoing 
statutory  provisions.  In  sum,  the  rule 
change  will  fiuther  the  objectives  of 
minimizing  risk  exposure  from 
uncompared  trades  and  fostering 
optimal  usage  of  ACT  to  lock-in  the 
details  of  individual  trades  prior  to  their 
submission  to  a  registered  clearing 
agency.'* 

//  is  dwrefore  ordered,  pursuant  to 
Section  19(b)(2)  of  tho  Act,  that  the 
proposed  Tule  change,  SR-NASD-94-28 
be,  and  hereby  is.  approved. 


<^Tho  NASU  estimates  that  fewer  tlian  10 
member  firms  that  function  as  market  makers  will 
be  required  to  establish  clearing  arrangements  af.  a 
result  of  this  amendment. 

"See  NASD  Manual.  ACT  Rulen.  Sec  (b)(l I. 
(CCH)  S  2552  (|>artiLipution  in  ACT  is  mandatory 
fur  all  brokers  that  are  members  of  a  registered 
clearing  agettcy  and  all  brokers  that  have  clearing 
arrangonienls  with  f.uch  members). 


For  the  Commission,  by  the  Division  of 
MarkBt  Regulation,  pursuant  to  delegHted 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  94-18959  Filed .8-3-94:  8:45  ami 
BILUN6  CODE  8019-O1-M 

[Release  No.  34-34463:  File  No.  SR-Phlx- 
92-12] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Restrictions  on  Orders  in 
Multiply  Traded  Options  Entered  by 
Specialists  and  Registered  Options 
Traders  for  Execution  on  Other 
Exchsnges 

luly  29,  1994. 

On  December  14.  1992,  the 
Philadelphia  Stock  Exchange;  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act;"),^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  restrictions  on  entering 
orders  in  multiply  traded  options. 
Notice  of  the  proposal  appeared  in  the 
Federal  Registeron  March  12,  1993.:» 
One  comment  letter  was  received 
opposing  the  proposed  rule  change.*  to 
which  the  Phlx  responded.^  This  order 
approves  the  Exchange's  proposal. 

Description  of  Proposal 

The  Phlx  proposes  to  adopt  Advice  B- 
12,  which  would  extend  the 
prohibitions  contained  in  Phlx  Rule 
1014  and  Phlx  Advice  B-4,  regarding 
off-floor  opening  orders  for  options 
traded  on  multiple  exchanges. 
Currently.  Commentary  14  to  Phlx  Rule 
1014  and  Phlx  Advice  B— 4  prohibit  a 
Registered  Options  Trader  ("ROT ')  from 
placing  an  opening  order  for  their 
market  fiuictions  accoimt  from  off-floor 
The  Phlx  how  seeks  to  restrict  Phlx 
ROTs  and  specialists  from  sending 
orders  which  would  establish  or 
increase  a  position  in  registered  options 
to  other  exchanges  from  off  of  the  PhLx 
options  trading  floor.  Before  an  opening 
order  initiatod  from  the  Phlx  equity 


>M7a"R2O0.3(>-.t(a)(12). 

■  15  lI.S.C.78s1b)(l)  (19881. 

^17  CFR  240.19b-4  (1992). 

'See  Securities  Exchange  Act  Release  N'o.  ,11961 
(March  8,  1993).  .58  FR  rir>62  (Match  12. 199.t). 

*  Sec  Letter  frunt  Alger  Chapman,  Chairman  .in.i 
Chief  Executive  Officei.  CBOE,  to  Jonathan  lOttz. 
Secretary.  Commission,  dated  April  1.3,  1993 
("CBOE  Comment  Letter"). 

^ See  Letter  from Girald  O'CUinnell.  Vice 
President.  Market  Regulation.  Phlx.  to  lonathon 
Katz.  Secretary.  C^ntrmUsion.  detcd  June  25.  IW.l. 
("Phlx  Ri'spoM."*  I.ottof"). 
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options  floor  may  be  sent  to  another 
market  for  execution,  it  must  first  clear 
the  crowd  at  the  Phlx  when  the  bid  or 
offer  of  the  order  is  on  or  between  the   » 
l^hl.x  disseminated  market.''  Pursuant  to 
the  proposal,  ROTs  and  specialists 
would  be  required  to  place  their  off- 
floor  opening  positions  in  their 
customer  accounts,  regardless  of 
whether  the  execution  of  such  orders 
occurs  on  the  Phlx  or  on  another 
exchange."  The  fine  schedule  for 
proposed  Advice  B-12  would  run  on  a 
three  year  cycle,  such  that  repeat 
violations  within  a  three-year  period 
would  result  in  escalating  fines." 

Comment  Letter 

The  CBOE  believes  that  the  Phlx 
proposal  raises  implications  regarding 
the  multiple  listing  of  options  which 
should  be  deah  with  on  a  uniform  basis 
by  the  options  exchanges.'^  Specifically, 
the  CBOE  believes  that  the  proposal 
would  allow  Phlx  specialists  and  ROTs. 
who  enter  transactions  from  the  Phlx 
options  floor,  to  obtain  "good  faith" 
margin  treatment  for  options 
transactions  executed  on  other 
exchanges  even  if  there  is  little  or  no 
activity  in  those  options  on  the  Phlx  and 
the  transactions  have  no  relationship  to 
the  speciahsts'  and  ROTs'  performance 
at  the  Phlx.  As  a  resiih.  the  CBOE 
believes  that  multiple  listing  could  be 
used  as  a  means  of  giving  the  floor 
members  of  options  exchanges  preferred 
access  to  options  traded  on  other 
exchanges  without  regard  to  whether 
there  is  any  meaningful  competition  in 
those  options  between  the  exchanges.'" 
The  CBOE  suggests  that  specialists  and 
ROTs  should  be  required  to  effect  a 
certain  percentage  [e.g..  75%)  of  their 


"Clearing  the  crowd  on  the  Phlx  woiild require 
that  the  order  be  loudly  and  audibly  voiced  in  the 
crowd  ai^ii,  if  not  then  exeti.tpd.  the  order  m.iy  be 
sent  away. 

■  Proposed  .advice  B-12  would  t)hty  be  ap^ilicable 
lo  transactions  in  equity  option. 

"The  fine  sched  jle  for  Advice  B-12  provides  thnl 
a  fine  of  S500  wiil  be  i.Tiposed  for  the  first  violdlion 
and  a  fine  of  51.000  will  be  imposed  for  the  set  on d 
violation.  The  sanction  for  the  third  vioj.iiioii  is 
discretionary  with  the  PhLx  Business  Conduct 
{Committee.  In  addition,  under  i<  rolling  I hree-yejr 
cycle,  if  three  years  elapse  i3<'!wepn  the  first  ^nd 
second  violation,  the  second  \  ioUtion  would  !x? 
treated  as  a  first  violation.  If '.here  is  a  viointior. 
within  the  three  years  after  the  most  ret.i.-nt 
violation,  the  next  highest  fine  will  be  issued.  Thus. 
.( third  violation  less  than  th.-ee  years  .ifti^r  .1  fine 
was  issued  for  a  second  v  iolation  would  be  iriMlo.d 
as  a  "third  \  iolation."  even  thoi;gh  more  than  thn-e 
years  may  have  elapsed  after  the  fi.-sl  violation. 

■'The  CBOE  acknowledges,  however,  tlirtt  the 
[)roposal  is  a  logiial  extension  of  ihi;  Phl.x's  exisuri); 
rules  because  it  accords  the  Srtme  treainn-nl  Id  .lii 
lrans.ictions  initialed  from  off  the  Phlx  flimr 
without  regard  to  whether  the  transactions  .i,-<' 
i;xi?culed  on  the  Phlx  or  a.'io'.her  oxch.iiige.  Sim- 
CBOE  Conum-i)!  LH'cr.  auprn  iU)U>  4. 

"'III. 


contract  volume  in  a  class  of  options  on 
the  exchange  on  which  they  act  as  a 
specialist  or  ROT  before  being  entitled 
to  effect  transactions  on  other  exchanges 
in  that  options  class  through  their 
market  functions  accounts." 

Phlx  Response 

The  Phlx  refutes  the  arguments  raised 
by  the  CBOE.'^  The  Phlx  states  that  by 
seeking  to  ensure  that  Phlx  floor  traders 
conduct  their  market  making  functions 
from  the  PhLx  equity  options  floor 
where  they  can  best  meet  their 
affirmative  and  negative  market  making 
obligations,  the  proposal  merely  brings 
the  Phlx's  rules  into  line  with  the 
existing  rules  of  the  other  options 
exchanges,  including  the  CBOE  s  .\s  a 
result,  the  Phlx  contends  that  the 
proposal  does  not  raise  the  implications 
contemplated  by  the  CBOE  of 
"disparate,  comjjetitive  treatment  by  the 
different  options  exchanges."  '  * 

Additionally,  the  Phlx  argues  that  it 
has  rules  in  place  addressing  the 
competitive  concerns  raised  bv  the 
CBOE.  Pursuant  to  Phlx  Advice  B-3. 
ROTs  are  required  to  trade  in  person, 
and  not  through  the  use  of  orders,  the 
greater  of  1,000  contracts  or  50%  of 
their  contract  volume  on  the  Exchange 
in  each  quarter,'*  Additionally,  at  least 
50%  of  a  ROTs  trading  activity  in  each 
quarter  must  be  in  assigned  options 
classes.  Proposed  Advice  B-12  does  not 
alter  the  appfication  of  .Advice  B-3.  As 
a  result,  the  Phlx  argues  that  speciahsts 
and  ROTs  would  not  be  able  to  obtain 
good  faith  margin  treatment  for  a 
significant  number  of  transactions 
executed  on  other  markets  relative  to 
the  nimiber  of  trades  that  they  must 
rxecute  on  the  PhLx  equity  options  floor, 
regardless  of  the  level  of  trading  activitv 
in  their  assigned  options  classes  at  the 
Phlx.'^ 

Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  .Act  and  the 
rules  and  regulations  thereunder 
appHcable  to  a  national  securities 
exchange,  and,  in  partirular.  the 


'-'See  Phlx  Respon.se  Letter,  •■uphi  ntTi'  "i 

■ '  Id. 

"These  trades  must  actually  he  t?xee  jwti  on  the 
hxchange.  Trades  that  are  announ<  ed  on  the 
l.xchange  floor,  clear  the  crowd,  and  are 
^ut>sequently  exeiuti-d  on  another  market,  htp  1101 
1  ounled  as  Exchange  trades  lor  p  irposet  <A  this 
riHjuirement.  Telephone  (on\iTs.ilioi>  between 
tler.ild  OConnell.  Vice  Presiiierit,  Ma.-ket 
Kegulalion,  Phlx,  and  Sharon  Lawson,  .^^M••lo^.I 
Director.  Office  of  Market  Siip<!r\  isiun,  Oivision  uf 
.Market  Regulation,  (.oniniisslon  d:.  |i.:>   IH   lU'M 


requirements  of  Section  6(b)(5)  ">  in  thai 
the  proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  finds  thui 
the  proposal  is  a  reasonable  extension  o) 
the  Phlx's  e.xisting  rules  by  according 
the  same  treatment  to  all  transactions 
initiated  from  off  the  Phlx  floor,  withui.:! 
regard  to  whether  the  transactions  are 
executed  on  the  Phlx  or  another 
exchange.  The  Commission  agrees  with 
the  Exchange  that  this  restriction  shouKi 
ser\e  to  ensure  that  Phlx  floor  t.'aders 
are  conducting  their  market  making 
activities  from  on  the  floor  where  t.he\ 
can  best  meet  their  affirmative  and 
negative  market  making  obligations 

The  Commission  appreciates  the 
concerns  raised  by  the  CBOE:  howe\«'r 
the  Commission  believes  that  the  Phi.x 
has  adequate  rules  and  procedures  to 
ensure  that  Exchange  ROTs  and 
specialists  can  obtain  market-maker 
treatment  for  options  trades  executed  on 
other  exchanges  only  where  they 
perform  a  real  market-making  function 
for  such  options  on  the  Phlx  floor.  Fir-i 
under  Section  11(h)  of  the  .Act.'"  Rulo 
llb-1  thereunder '8  and  Phlx  Rule 
1014.  specialists  and  ROTs  are  requircil 
to  engage  in  a  course  of  dealings  m  .=. 
manner  reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market.  This  ensures  thtt 
trades  by  such  persons  are  for  the 
purposes  of  fulfilling  market-making 
obligatio.ns  under  the  Act.  Secondly. 
Exchange  Advice  B-3  minimizes  the 
opportunity  for  ROTs  to  obtain  good 
faith  margin  for  a  significant  nunibo:  01 
trades  executed  on  other  exchanges  R\ 
requiring  that  the  greater  of  1 ,000 
contracts  or  50%  of  their  contract 
volume  be  executed  on  the  E.xt.hanj:i'  ni 
each  quarter  '■*  and  that  at  least  50"o  c' 
their  contract  volume  be  in  assign«  il 
classes  in  each  quarter.  Advice  B-3 
effectively  ensures  that  market-niiiki\->. 
will  not  be  able  to  use  the  Phlx  flour 
simply  to  send  orders  to  other  m.iik"t^ 
but  instead  will  have  substantive 
(jbligations  that  ensure  they  are  at  iinj;  .is 
a  bona  fide  market-maker.^" 

In  sunimarv.  the  Commission  noti-x 
that  onlv  market  makers  who  are 


"■l.'il,.S.C.  78f'b,!5;(1988; 

'"  15  l'.S.(;.78k;b)  (19881. 
''irCKR^40.nb-1  (19811 

'■'.See  supra  note  14. 

-■"CBOt  K'lle  H.r.  fnterpretai.on  and  P.'.i  \  ii  i 
1^  quite  similar  lo  Phlx  .\dvice  B-3  Tins  CBOI  r 
rwjLiires  that  (1)  "at  least  75  percent  ufa  Mark.-'- 
Makers  total  <.or.lract  volume  must  bf  in  opt  u: 
I  hisses  to  whit  11  he  has  beeiiaDpointedjiiiivu.    • 
to  iCBOtl  K.ile  8.3. ■•  and  (2)  'a  Markel-M^k.r 
execute  in  person,  and  not  through  the  use  i.l 
urilers  at  '.•.isi  L'5  pert  en!  of  his  total  Ira:  s.n  ■ 
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for  their 
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Commission  does  not  believe 
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Phx 


iccha  ige 


conducting  bona 

activity  on  the 
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options  transactir  ns 

above,  the 

that  the  current 

in  disparate 

the  options  exi 

theCBOE." 

It  is  therefore  ordered 
Section  19(b)(2) 
proposed  rule 
is  hereby  appro v 

For  the  Cturunissipn 
Market  Regulation, 
authority.^' 

Margaret  fl.  McFarlaaidj 
Dfputy  Secretary. 
jFR  Doc.  94-18960 
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I.  Introduction 


0rganizations; 

Exchange,  Inc.; 
Al^provallo  Proposed 
Relating  to  its  Order  and 


On  March  10 
Stock  Exchange. 
"Exrhange") 
and  Exchange 
"Commission' 
19(b)(1)  of  the 
of  1934  ("Act")' 
thereimder,^  a 
amend  Regulatior 
Exchange's  Rule 
regulations.  On 
Exchange  submi 
Amendment  No 
change.^  On  June 
Exchange  submi 


- '  Indeed,  the  Ccmmlssioii 
oi  '.he  proposed  rule  >-i  3 
c-nrisibned  by  the  CBCf 
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the  Philadelphia 
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subiiiitted  to  the  Securities 
Coi  mmission  ("SEC"  or 

p  ursuant  to  Section 
Se(  unties  Exchange  Act 

<nd  Rule  19b-4 
prt  posed  rule  change  to 
4  ("Order")  of  the 
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Vferchai,  1994.  the 
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believes  tiiat  approval 
age  makes  the  situation 
less  !ike]v  by  removing  the 
.•  exists  in  the  PhU's  rules 
cor  orders,  whether 

or  at  another  exchange, 
fiilh  .T.argin  ireaiment 


1988). 

i2jiiy«r!). 

988). 
(1994). 

0.  OCon.-.ell.  Vice 
rv^Uance.  Hhlx.  to  Sharon 
tor.  SEC  oated  .March  10. 
clarifled  that  in  any 
<  escribed  in  Regulation  4(.!! 
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f  ia!<  may  refer  the  mjitter 
Committee  whe.'e 
!r  sanctions  rr.av  be 
X  Kule  960 


Amendment  No.  2  to  the  proposed  rule 
change.* 

The  proposed  rule  change  was 
published  for  comment  in  the  Securities 
Exchange  Act  Release  No.  34244  (June 
22. 1994).  59  FR  33314  (June  28,  1994). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposedrule  change  as  amended. 

II.  Description  of  the  Proposal 

The  Phlx  is  amending  Regulation  4  of 
the  Exchange '5  order  and  decorum 
regulations,'  which  were  adopted 
pursuant  to  Phlx  Rule  60  ("Assessments 
for  Breach  of  Regulations").^  Regulation 
4,  Paragraph  (i)  (redesignated  Paragraph 
(a))  currently  prohibits  members/ 
participants  or  employees  of  a  member/ 
participant  from  engaging  in  disorderly 
conducton  the  trading  floor,  and 
imposes  fines  for  violations  thereof.  In 
addition  to  a  general  prohibition  against 
disorderly  conduct  in  Paragraph  (a). 
Subparagraphs  (ii)  through  (iv)  currently 
impose  specific  fines  for  abuse  of  the 
paging  system,  possession  of  firearms, 
and  various  degrees  of  fighting, 
including  inciting  physical  abuse,  minor 
acts  of  physical  abuse  and  major  acts  of 
physical  abuse. 

"The  Phlx  is  amending  Regulation  4, 
Paragraph  (a)  to  prohibit  indecorous 
conduct  on  the  trading  floor  which  is 
disruptive  to  the  conduct  of  business'on 
the  floor.  The  Exchange  is  also  adopting 
Sub-Paragraph. (iv)  to  Regulation  4  to 
impose  a  fine  ranging  from  S500  to 
SI. 000  for  abusive,  derisive  or  harassing 
treatment  directed  at  any  person  while 
on  the  floor,  which,  in  the  view  of  two 
floor  officials,  could  constitute  a  public 
embarrassment  to  the  Exchange. 

Finally,  the  Exchange  is  adopting 
Paragraph  (b)  to  Regulation  4  stating 
that  any  acts  described  in  paragraph  (a) 
which  are  deemed  particularly 


*  See  letter  from  Gerald  D.  OConnell.  First  Vice 
l're>a!ent.  PhLx,  to  Sharon  Lawson.  Assistant 
Director.  SEC.  dated  June  22.  1994.  Amendment  No. 
2  added  a  ra.nge  of  fines  for  \  iolations  that 
constitute  a  public  embarrassment  to  the  Exrluinge. 

''  In  addition  ;o  Regulation  4,  the  Exchange's  Rule 
60  Regulations  govern  smoking:  food,  liquids,  and 
beverages:  identiHcation  badges  and  access  cards: 
vi>i:ors  and  .ipplicants:  dress;  and  proper 
utilization  of  the  security  system.  See  Phlx  Rule  60 
Regulations. 

••  Rule  50  permits  Exchange  officials  and  floor  . 
officials  to  assess  fines,  not  exceeding  SI. (100.  for 
vloliitions  of  regulations  pertaining  lo  order, 
decorum,  health,  safety  and  welfare  ("order  and 
decorum")  on  the  E.xchange.  or  to  refer  such 
I  iolations  to  the  Exchange's  Business  Conduct 
Committee  where  higher  fines  or  other  sanctions 
inav  be  impo.sed.  in  accordance  with  Phl.x  Rule  sHiO 
Rule  eo  alsofnumerates  the  procedural  aspects  of 
order  a:id  decorum  fines,  including  the  ability  to 
contest  a  fine  and  request  a  hearing.  The  Exchange 
has  adopted  .seven  regulations  of  order  and 
d.'corum  p::rsuar.t  to  Rule  60.  in.c!uuir;g  Regulation 
4 


egregious,  or  where  an  individual  has 
established  a  pattern  of  order  violations, 
may  be  referred  by  two  floor  officials  to 
the  Business  Conduct  Committee  where 

• 

additional  fines  and  other  sanctions 
may  be  imposed  pursuant  to  PhLx  Rule 
960.  As  a  result  of  this  adopted 
language,  similar  language  which 
currently  follows  the  paragraph 
addressing  physical  abuse  in  Regulation 
4  is  being  deleted  to  apply  the  new 
paragraph  to  all  violations  of  Regulation 
4. 

The  Exchange  believes  that  the 
amendment  is  consistent  with  Setrtion  6 
of  the  Act  in  general,  and  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  protect  investors 
and  the  public  interested  by  ensuring  an 
orderly  and  decorous  environment  on 
the  trading  floor  for  Exchange  business 
to  be  conducted.  The  proposal  is  also 
consistent  with  Section  5(b)(6),  in  that 
Regulation  4,  as  amended,  would 
continue  to  provide  that  members  of  the 
Exchange  be  appropriately  disciplined 
for  violations  of  the  rules  of  the 
Exchange. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Sections  6(b)(5),  (6)  and 
(7)  of  the  Act. ^ 

The  Commission  believes  that  the 
Phlx's  amendments  are  a  reasonable 
measure  which  should  help  to  ensure 
the  orderly  operation  of  the  Exchange 
floor.  The  proposal  addresses  the 
operational  concerns  by  explicitly 
prohibiting  indecorous  conduct  that  is 
disruptive  to  business  on  the  Exchange's 
trading  floor.  The  Commission  believes 
that  the  amendment  to  Regulation  4 
.should  contribute  to  the  Phlx's  efforts  to 
ensure  the  efficient,  undisrupted 
conduct  of  business  on  the  Exchange 
and  provide  a  trading  floor  environment 
free  from  conduct  that  could  distract  or 
interfere  with  market  cctivity.  As  a 
result,  the  rule  change  should  enhance 
the  members'  ability  to  engage  in 
transactions  in  securities  and.  thereby, 
protect  investors  and  the  public  interest 

The  Commission  believes  that  the 
proposed  amendments  provide 
appropriate  penalties  for  violations  of 
Regulation  4.  Specifically,  the  adopted 
range  of  fines  (S500  to  si.OOO)  that  can 
be  imposed  for  abusive,  derisive  or 
harassing  conduct  on  the  floor  which  is 
determined  by  two  floor  officials  to 


l'.!:S.C.  78f   1988! 


Federal  Register  /  Vol.  59.  No.  149  /  Thursdav.  August  4,   1994  /  Notices 


39801 


constitute  a  public  embarrassment  to  the 
E.xchange  is  reasonable  in  relation  to  the 
infractions  in  question  because  of  the 
Phlx's  interest  in  ensuring  the  safety  of 
its  floor  personnel  and  the  undisrupted 
conduct  of  business  on  the  Exchange. 
Moreover,  because  the  aile  change 
defines  the  scope  of  prohibited  conduct, 
provides  notice  to  members,  provides  a 
right  of  appeal,  and  is  tailored  to  serve 
a  legitimate  Exchange  regulator},'  interest 
to  ensure  that  trading  can  continue 
undisrupted  on  the  Phlx  floor,  the 
proposal  provides  fair  and  reasonable 
procedures  for  the  regulation  of  trading 
floor  conduct. 

The  Comntission  also  believes  that  it 
is  appropriate  for  the  Exchange  to  retain 
discretion  to  pursue  fonnal  disciplinarv 
proceedings  in  accordance  with  Phlx 
Rule  960  for  egregious  violations  or 
where  an  individual  has  established  a 
pattern  of  order  violations.  This  will 
enable  the  Exchange  to  seek  stiffer 
sanctions  where  warranted  by  the  scope 
and  nature  ol  the  violative  conduct.  The 
Commission,  however,  emphasizes  thai 
when  an  Exchange  investigation  resuhs 
in  a  full  disciplinar\-  proceeding 
pursuant  to  Rule  960.  all  procedural 
rights  provided  in  the  Rule  would 
apply."      - 

It  in  thtfreforc  ordered,  pursuant  to 
>S<;clion  19(bl(2)  of  the  Act.''  that  the 
proposed  rule  change  (SR-Phlx-94-14) 
is  approved 

I'or  the  Commission,  by  the  Division  at 
Market  Regulation,  pursuant  to  tlelegared 
.iuthority  "' 

Margaret  H.  McFarlanc). 
[k'puty  St^crclary. 

II'K  DiiC..  (M-IHW*  K'.lod  K-  !-'W.  K  4".  .■■;■; 
eiLLING  CODE  W1»4t.M 


"Tlie  Bxctumge  ^atcd  ;ridt  two  tloor  otti'  loi^ 
V  (>..\M  not  imposj-  a  fini-  or  sanction  pursuant  to 
l>«);h  Rule*.  60  and  960  lor  the  same  conduct.  Tt:f 
t.xt.h.inge  rtlso  stated  that  if  a  disciplinarv 
pn«  eeiling  pursuant  ro  Rule  Oiil)  is  initiated  b\  ti.r 
l.xch.iiige.  all  [irocedural  rights  rontained  itiRjIr 
'K.O  '.viiuid  ap>{>lv.  Conversation  between  C*ra!d  I). 
O'Cimnell.  Vice  Presjdenr.  Market  Su.-iei!'.anu;. 
f'i.lx.  md  Loui.s  A  Ralu1.^.•/o.  .•\rvirnev.  SEl.'.  o- 
Marr  h  2S.  1994. 

•ist!s.("..  7fo;l,;;>f(i98B;. 
"•  17  cf'K  >fio  v?>-i!,i!(i::  .;i<KH! 


[Release  No.  34-34446;  File  Nos.  SR- 
Philadep-94-01,  and  SR-SCCP-94-03) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Changes  to 
Amend  the  Philadelphia  Depository 
Trust  Company's  and  the  Stock 
Clearing  Corporation  of  Philadelphia's 
By-Laws  Regarding  the  Composition 
of  the  Respective  Boards  of  Directors 
and  Nominating  Committees 

July  27. 1994. 

Pursuant  to  Section  19(l))(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  herebv  given  that  on 
[uly  14.  1994.  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
and  the  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  filed  with  the 
Sticurities  and  Exchange  Commission 
(Commission ')  the  proposed  rule 
changes  (File  Nos.  SR-Philadep-94-01 
and  SR-SCCP-94-03)  as  described  in 
Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  primarily  by 
Philadep  and  SCCP.  The  Commission  is 
publishing  this  notice  to  solicit 
f  omments  on  the  proposed  rule  cliang<»s 
from  interested  parties. 

I.  Self-Regulator}'  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes 
respectively  amend  Philadep  By-Laws 
Article  IV.  Section  2  and  Article  III. 
Section  4  and  SCCP  By-Laws  Article  IV. 
S»:ction  2  and  Article  ill,  Section  4 
These  sections  set  forth  the 
requirements  for  the  composition  of  the 
Btiards  of  Directors  and  Nominating 
Committees. 

II.  Self-Regulatory  Organizations' 
Statements  Regarding  the  Proposed 
Rule  Changes 

In  their  filings  with  tlu>  Commission. 
Philadep  and  SCCP  included  statement.-. 
<  onrrming  the  purpose  of  and  the  basis 
fnr  the  proposed  nile  ch.mgps  and 
discussed  any  comments  received  on 
thf  projKised  rule  changes.  The  text  of 
tliese  statements  may  be  examinefl  at 
the  places  specified  in  Item  IV  belu'i.v 
I'h.iladcp  and  SCCP  havt>  prepared 
siuiimaries,  as  s«t  forth  in  sections  (A). 
(Bj.  and  (C)  below,  of  the  most 
significant  aspects  of  these  statements 

A  Sr'j'f-Rt'gulcton,- Orgcnizution^' 
Stiitrnwnt  of  the  Purpose  of  and  thr " 
Statutory  Basis  for  the  Proposed  Hulf 
(Changes 

111  ordcrtoease  the  administrative 
tiurdeii.  Philadep  and  SC(;P  propose  to 
artuMid  their  By- L.aws  to  rtMiiove  the 
n^ininrment  that  the  two  Vice  Chairmen 


of  the  Board  of  Governors  of  the 
Philadelphia  Stock  E.xchange.  Inc. 
("PHLX")  serve  as  e.x-officio  meml)ers  ol 
the  Philadep  and  SCCP  Boards  of 
Directors.  The  proposed  amendments 
will  install  the  Chief  Operating  Officer 
of  the  PHLX  both  as  an  ex-officio 
member  of  the  Philadep  and  .SCCP 
Boards  of  Directors  and  as  the  Vice 
Chairman  of  the  Philadep  and  SCCI' 
Boards.  The  proposed  amendni»>nls  wiii 
reduce  the  requisite  number  of  PHLX 
Governors  who  must  serve  on  the 
Philadep  and  SCCP  Boards  of  [)irKc:ti.r-. 
from^  majority  of  the  fifteen  to 
seventeen  Direclors  to  six  of  the 
Directors.  The  proposed  amendments 
will  change  the  term  of  office  for  the 
Boards  of  Directors  for  the  purpose  ot 
qualifying  PHLX  Governors  as  Pliiladi-p 
and  SCCP  Directors -■ 

Prestmtly.  under  Article  11!  .Se<  tioii 
4(a)  of  the  Philadep  and  SCCP  B>-L.iws. 
the  Nominating  Committee  must  consist 
of  five  ex-officio  members  of  the  Board 
of  Diret:tors  and  two  other  persons 
appointed  by  the  Chairman  of  the 
Bcjard.  I'uder  the  proposed  rule  chanec. 
the  number  of  members  on  the 
Nominating  Coinmitti»e  will  consisi  oi 
four  ex-officio  members  of  the  Board  ol 
Directors  and  three  other  persons 
appointed  by  the  Chairman  of  the 
Board. 

As  compostni  under  the  propos«!d  rule 
t  hanges.  the  Philadep  and  SCCP  Boards 
of  Directors  will  continue  to  provide  thi> 
PHIA,  as  the  sole  shareholder  of  both 
Philadep  and  .SCCP,  with  adequate 
representation  The  PHLX  will  be 
rrpres»;nted  by  both  senior  exc;hange 
staff  pi.TsoiHiPt  and  members  cif  tht* 
PHLX  Board  of  Governors,  who 
t\  piraily  also  represent  Philadep  ii.id 
SCCP  participant  firms.  In  accord.inc^' 
with  Pliiiadep's  and  .SCCPs  amendment 
pror:t«;ses  deliiie.ited  in  Bv-Uiw  .■\itir!»' 
XI.  thr  Ch.-iinnan  of  the  PHLX  B  urd  o* 
Gover.^ors.  as  agent  for  the?  solo 
sharc^holder  and  pareru  corporation,  ha-, 
signed  a  unanimous  consent  in  lieu  of 
ci  special  meeting  to  effectuate  the 
forc?going  ch.anges. 

The  propos«'d  rule  changes  compU 
with  .S»K  fion  \7.\  of  the  .\ct  insofar  as 
they  will  aid  Philadep  and  SCt-P  in 
assuring  the  fair  representation  of 
shart'hc'iders  nv.d  participants  in  t!i»- 
scire  tiun  of  directors  and  in  th.' 
administration  of  affairs. ' 


tS  I"  S.C.  7Bv;t>)f »)!!'»«♦'. 


'1  f.e  intent  ol  this  provision  is  \u  sinil..ii-i,».- 
il'.i-  tern:  oi  (iffitf  for  thr  Chairman  ot  the 
Exchange's  Do^rd  of  twnernors  with  his  •<■::!:..  ■•! 
otnu'  Of!  the  P(tu.idep  and  SC:(:P  Boards 

'  r.  ri.si:  '•H«j-i:h!:ii;C!(i'>8R!. 
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B.  Self-Regulate  ry 
Statement  on  Burden 


Philadep  and 
that  the  proposed 
impose  any 


bur  ien 


tcryi 


C.  Self-Regula; 
Statement  on 
Proposed  Rule 
Members.  Partiiipants 
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Organizations- 
on  Competition 


SCCP  do  not  beheve 
rule  changes  will 
on  competition. 


Organizations ' 
C  imments  on  the 
( ".hanges  Received  From 
or  Others 


Written  comr  lents  were  neither 
solicited  nor  re<  eived  with  respect  to 
the  proposed  ru  le  changes. 

III.  Date  of  Effei  :tiveness  of  the 
Proposed  Rule  f^hanges  and  Timing  for 
Commission  Action 


Within  thirty 
publication  of 
Register  or  wi 
as  the  Commiss 
ninety  days  of 
longer  period  tc 
publishes  its 
(ii)  as  to  which 
consents,  the 


Eve  days  of  the  date  of 
this  notice  in  the  Federal 
tqin  such  longer  period  (i) 
on  may  designate  up  to 
sbch  date  if  it  finds  such 
be  appropriate  and 
reasons  for  so  finding  or 

hiladep  or  SCCP 
CAmraission  will: 


(A)  By  order  i  pprove  such  proposed 
rule  changes  or 

(B)  Institute 
whether  the  pre  posed 
should  be  disap  Droved 

V.  Solicitation  ( tf  Comments 


f  roceeding  to  determine 
rule  changes 


Interested 
submit  written 


4:0 


al 


Lhi 


com:  nunic 


riiie 
ani 


arguments 
Persons  making 
should  file  six 
Secretary- 
Commission, 
Washington.  EK 
submission,  all 
amendments 
respecting  the 
that  are  filed  w 
all  wTitten 
the  proposed 
Commission 
those  that  may 
public  pursuan 
U.S.C.  552.  wil 
inspection  and 
Commission's 
450  Fifth  Street 
20549.  Copies 
be  available  for 
at  the  principal 
SCCP.  All  subn  i 
File  Numbers 
SR-SCCP-94-Ob 
submitted  bv 


For  the  Commj 
Market  Reguleiio 
authoritv.* 


IT  ITS  200  30-  '^\1Z.    ".O'Ji 


pe^ons  are  invited  to 
ata,  views,  and 
concerning  the  foregoing 
such  submissions 
c  opies  thereof  with  the 
Securities  and  E.xchange 
Fifth  Street.  NW, 
20549.  Copies  of  the 
subsequent 
WTitten  statements 
f  roposed  rule  changes 
the  Commission,  and 


alions  concerning 
changes  between  the 
any  person,  other  than 
le  withheld  from  the 
to  the  provisions  of  5 
be  available  for 
opying  in  the 

ic  Reference  Section. 
MV.,  Washington.  DC 
such  filings  will  also 
inspection  and  copying 
offices  of  Philadep  and 
ssions  should  refer  to 
-Philadep-94-01  and 
and  should  be 
ust  25. 1994. 


Fubli 


cf 


Aig 


sion  by  t.he  Division  of 
,  pursuant  to  delegated 


Margaret  H.  McFariand, 

Deputy  Secretary. 
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[Release  No.  34-34456;  tntemational  Series 
Release  No.  693;  File  No.  SR-BSE-94-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Boston  Stock  Exchange,  Inc.  To 
Establish  a  Northbound  Trading 
Linkage  With  the  Montreal  Stock 
Exchange 

luly  28, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C- 78srt5)(l),  notice  is 
hereby  given  that  on  February  7,  1994, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  commence 
northbound  trading  pursuant  to  its 
linkage  with  the  Montreal  Stock 
Exchange  ("ME"). 

II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator>'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  te.xt 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator\'  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  Or.  ^se  20.  1994.  [he  E.xc.hor.ge  s..br.-.;!'.<'d  !o  ■..*ie 
Commission  a  d.'aft  of  the  proposed  Li.',kage  Plcn 
for  the  northbound  linkage  i'.'Dra.fl  Lir.nage  Plan"). 
The  Linkage  Plan  is  an  agrwme.oi  between  she  BSE 
o.id  Montreal  Stock  Exchange  which  co.itair.s 
dirsngements  for  the  .T.anagi'.'r.ent  of  the 
r;ort.':boiind  linkage,  settlement  of  trade  Cisputes. 
•  omparison  and  settlement  of  trades.-rt.-.ri 
^...-\e;.!an(e  of  trading  ac!iv,fv. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
.  Statutory  Basis  for,  the  Proposed  Huh^ 
Change 

1 .  Purpose . 

Securities  markets  are  becoming 
increasingly  international,  reacting  to 
many  of  the  same  economic  and 
political  events  that  affect  the  rest  of  iho 
world.  The  globalization  of  these 
markets  is  driven  by  several  factors,  but 
adv'ances  in  automation  and 
telecommunications  have  propelled  its 
rapid  growth.  Factors  driving  this 
globalization  include  investors'  desire  tn 
enter  foreign  markets,  the  growth  of 
large  institutional  funds  needing  to 
decrease  risk  by  diversifying 
investments  in  other  countries,  and 
regulatory  changes.that  opened  markets 
to  foreign  broker-dealer  firms  and  ^heir 
customers. 

Effective  international  securities 
markets  require  efficient  and  valuable 
systems  for  order  routing  and  execution, 
information  dissemination,  and 
clearance  and  settlement.  Most  major 
and  emerging  markets  have  automated 
or  plan  to  automate  all  or  some  of  these 
functions  to  take  advantage  of 
efficiency,  competition  and  market 
expansion  opportunities. 

The  Commission  in  Securities 
Exchange  Act  Release  No.  25284  state<t 
that  the  international  securities  market 
should  feature  efficient  structures  for 
quotation,  price  and  volume 
dissemination  concerning  securities  ami 
derivatives  markets  traded  worldwide.-' 
A  critical  step  in  achieving  a  worldwiiie 
securities  market  information  system 
would  be  the  creation  and  maintenance 
of  international  linkages  between  the 
automated  information  systems  of  tho 
various  national  securities  markets. 
Such  a  link  was  established  between  thf 
BSE  and  the  NtE  in  1984  for  orders  in  . 
U.S.  stocks  transmitted  southbound 
from  Montreal  to  Boston.  This  rule 
proposal  is  designed  to  complete  the" 
"loop"  with  orders  in  Canadian  stocks 
being  routed  northbound  from  Boston  tn 
Montreal.'" 

The  proposed  rule  change  seeks  to 
commence  northbound  trading  pursuant 
to  the  trading  linkage  previously 


-See  Securities  Exchange  Act  Release  No.  2Ij284 
[November  14.  1983).  b^  FR  46963  (November  21. 
1988).  The  Comhiission  issued  its  Poiii  v  S^aremHr' 
on  Regulation  of  Internationa;  Securities  Mrtriiets  i; 
1988  to  identify  areas  of  regulatory  contern 
presented  by  the  continued  internaliona^iAatio:",  •*! 
the  securities  markets. 

'I'nder  the  Draft  Linkage  Plan,  see  note  1  m,^;  ; 
all  securities  listed  on  the  ME.  except  for  opti..::-" 
and  futures,  would  be  eligible  to  be  traced  ::::'>...;. 
the  proposi'cfnorthlOTijnd  ,.:'kuge. 
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I'stiiblished  with  the  ME.*  This  vrouid 
|)rovi(le  an  addttionc^l  means  for  U.S. 
( u.stomers  to  place  orders  in  Canadian 
sfiK:ks  with  U.S.  brokers  for  e.xecution   _ 
(III  the  ME.  These  orders  would  be 
(ifitered  into  the  broker.'dealers'  order- 
tniUrh  systems  which  are  linked  to  the 
BSE's  BEACON  system.  BEACON  wouki 
receive  and  log  the  details  of  the  order 
and  pass  it  on  to  the  ME's  automated 
order-routing  atid  execution  system.  The 
jirder  would  contain  the  terms  for  the 
(»ri(  e,  if  any,  stated  in  Canadian  dollars, 

'and  an  identifier  indicating  that  its 
transHiission  is  for  the  ME.  The  ME 
system  would  also  log  the  order  and 
tlirect  it  to  the  specialist's  electronic 
i)ook  for  action.  These  orders  will  be 
treated  as  would  any  other  order  sent  to 
the  ME  floor. 

I  pon  exetajtion.  the  customer  report 
would  he  sent  from  the  specialist's  book 
through  the  ME  system  to  the  BEACON 
system,  with  both  systems  logging  in  the 

'  details  of  the  report,  then  to  the  broker/ 
dealer's  order-match  system,  BEACON 
uill  e.ssentially  function  as  a  conduit  for 
the  benefit  of  member  firms  who  today 
c:onduct  this  business  through 
•  orrespondents.  While  BEACON  will 
kfHfp  detailed  records  of  all  traffic,  it 
will  not  function  as  an  execution  system 

-  for  Canadian  stocks,  nor  show  quotes  in 
Canadian  stocks,  and  it  will  not  be 
ddvertiscd  as  such. 
The  trades  would  be  cleared  pursuant 

^  to  the  BSE  member's  agreement  with  a 
Canadian  correspondent  to  clear  and 
settle  trades  at  the  Canadian  Depositor}' 
for  Securities  ("CDS")  on  their  behalf. 
BSE  members  would  give-up  a  valid 
CDS  account  at  execution  and  would  be 
treated  like  a  customer  of  the  CajiacUau 
correspondent.  This  is  the  clearing 
arrangement  that  U.S.  broker/dealers 
currently  utilize  in  clearing  trades  in 
Canadian  stocks. 

The  ME  is  an  affiliate  member  of  the 
Intcnnarket  Surveillance  Group  ("ISO") 
and  as  sirch  has  elected  to  participate  in 
the  ISC  investigative  procedures.^  This 
structure  wil!  enhance  the  level  of 
cooperation  between  the  BSE  and  ME 
surveillance  departments  with  regard  to 
transactions  executed  through  the  link, 
as  is  currently  done  today  with 
southbound  orders.  Essentially,  each 
northbound  trade  will  be  entered  into 
the  MF"s  electronic  book  and  will 
theref«)re  be  subject  to  the  ME's  on-line 
stock  trading  monitoring  system 


'I'tio  Exchange's  southt)Ound  foreign  linkjigc  ru'e 
iirtd  the  linkage  pkn  with  the  MK  was  approved  by 
tlie  CurrunxMion  in  1980.  .Sin>  Securities  i^xctlflng(< 
Act  Release  No.«7060  (July  .VI.  19891  (File  No  SR- 
!lSl--8»-«l) 

'  A.s  jn  .ifHIJHte  n;eml)Pr  of  ISG.  iheMk  tias  agreed 
'.'I  <tl>«d«t  by  thu  n!q«iin<mRnts  of  the  1S(;  Affiliate 
\i;.i>mf!.l 


("SECMA").  The  ME  currently  fo<;uses 
its  trading  reviews  on  insider  trading, 
trading  on  non-public  market 
.information  ("front  running"),  price 
manipulation  (Market  fraud  of  various 
types),  short  squeeze,  short  sales  dowTi 
ticking,  normal  course  issue  of  bid  up 
ticking,  and  restrictions  on  trading  by 
members  involved  in  a  distribution. 

In  conducting  these  types  of  trading 
reviews,  the  ME  utilizes  price  alerts, 
volume  alerts,  exception  reports  based 
on  high-lows  and  closing  prices,  as  well 
as  other  technical  information  analysis 
and  graphics  that  are  available. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  Section  6(bH3) 
in  that  the  rule  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling. 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  of 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  tlie  self- regulatory  organization 
innsents,  the  Commission  will: 

(A)  By  ordu-r  approve  the  propost?d 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
sliuuld  be  disapproved. 


IV.  Solicitation  of  Caairaeirts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-01 
and  should  be  submitted  by  August  25. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 
Depitty  Secretary. 

[FR  Di^c.  94-18963  Filed  8-3-94:  8:45  ami 
BiLUMQ  CODE  MUMM-M 


[Release  No.  34-34458:  File  No.  SR-MSAB- 
94-9] 

Self-Regulatory  Organizations;  Notice 
of  Fi'ing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Reports  of  Sales  or 
Purchases,  and  Procedures  for 
Reporting  Inter-dealer  Transactions 
Pursuant  to  Rule  G-14 

July  28. 1994. 

Pursuant  to  Section  19(b)(1)  t>f  the 
S«curities  Exchange  Act  of  1934 
( "Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  20. 1994,  the 
Municipal  Securities  Rulemaking  Board 
("Board  "  or  "MSRB")  filed  with  the 
Securities  and  E.xchange  Comnnssion 
( "Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-94-9). 
The  proposed  rule  change  is  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  tlie  proposed  rule 
change  from  interested  persons. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  f  ling  a  proposal  to 
amend  Board  ru'  e  G-14,  concerning 
reports  of  sales  c  r  purchases,  and 
procedures  for  n  porting  inter-dealer 
transactions  (her  safter  collectively 
referred  to  as  "tl  e  proposed  rule 
change").*  The  p  roposed  rule  change 
states  that  it  is  tl  e  duty  of  brokers, 
dealers  and  mun  cipal  securities  dealers 
to  report  transac  ions  in  municipal 
securities  to  the  Joard  or  its  designee, 
and  describes  pr  )cedures  for  reporting. 

II.  Self-Regulatot7  Organization's 
Statement  of  the  [Terms  of  Substance  of 
the  Proposed  Ru  e  Change 

In  its  Cling  wii  h  the  Commission,  the 
Board  included  <  tatements  concerning 
the  purpose  of  ai  id  basis  for  the 
proposed  rule  ch  ange  and  discussed  any 
comments  it  rece  ived  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  1  e  examined  at  the 
places  specified  n  Item  IV  below.  The 
Board  has  prepaj  ed  summaries,  set  forth 
in  Section  (A),  (E ),  and  (C)  t)elow,  of  the 
most  significant  ispects  of  such 
statements. 


toiy 


'ir. 


t  le : 


A.  Self-Regulati 
Statement  of  thelPurpo 
Statutory  Basis  fi 
Change 

(a)  Purpose 

The  purpose  o 
change  is  to  achieve 
transparency  in 
market  in  a  cost 
collecting  and 
information  on  i^ter 
Under  the  propo  ;ed 
aggregate  data  aqout 
certain  volume 
about  frequently 
be  disseminated 
confidence  in  th 
mechanisms.  In 
information  coll4cted 
available  to  regu 
responsible  for 


■  com 


rules  as  a  means 
inspection  for 
enforcement  of. 
The  proposed 
step  to  increase 
municipal 
gaining  expenente 
and  disseminatic  n 


securi  ties 


'  The  Commission 
lo  enact  the  proposed 
as  a  temporary  pilot 
minimum  of  one  year 
between  Larry  M.  La«f rence 
Advisor,  MSRfl.  and 
Corr..n';ssinr),  on  July 


Organization 's 
se  of,  and 
;  the  Proposed  Rule 


aid 


the  proposed  rule 
a  certain  degree  of 
municipal  securities 
sffective  manner  by 
disseminating 

dealer  transactions, 
rule  change, 
market  activity  and 
price  information 
traded  securities  would 
;o  promote  investor 
market  and  its  pricing 
1  iddition,  all  transaction 

would  be  made 
atory  agencies 
e  iforcement  of  Board 
to  assist  in  the 

pliance  with,  and  the 
loard  rules, 
iile  change  is  a  first 
t  ransparency  in  the 
market.  After 
with  the  collection 
of  inter-dealer 


I  otes  that  the  MSRB  intends 

rule  change,  in  its  entirely. 
f  rogram  lo  be  in  place  for  a 

Telephone  conversation 

Policy  and  Technology 

etsy  Prout,  Staff  Attorney. 

7.  1994. 


transactions,  the  Board's  future  steps 
would  include  adding  institutional  and 
retail  customer  information,  and  moving 
toward  the  ultimate  goal  of  making 
available  transaction  information  that  is 
both  comprehensive  and 
contemporaneous. 

Background.  The  municipal  securities 
market  has  grown  dramatically  in  recent 
years.  At  the  same  time,  retail  investors 
have  entered  the  market  in  increasing 
numbers.  These  factors  have  increased 
the  need  for  access  to  information  on 
municipal  securities  trading  in  the 
market,  including  information  which 
may  help  to  establish  more  accurate 
valuation  of  individual  municipal 
securities.2  Recognizing  this  need,  the 
Board  has  adopted  long-term  goals  and 
priorities  for  action,  among  which  is  the 
goal  of  providing  market  participants 
vdth  more  information  about  the  value 
of  securities.  3 

Similarly,  the  staff  of  the  Division  of 
Market  Regulation  of  the  Commission 
has  stated: 

The  Staff  believes  that  the  degree  of 
transparency  in  the  municipal  securities 
market  is  not  adequate,  and  should  be 
increased  to  better  inform  investors  in  their 
dealings  with  broker-dealers  and  to  make  the 
market  more  efficient.* 

In  the  equities  markets,  quotations, 
trade  prices  and  volumes  are  reported 
publicly  for  all  securities  listed  on  the 
exchanges  and  in  the  National 
Association  of  Securities  Dealers^ 
Automated  Quotation  ("Nasdaq") 
System.  The  Commission  has  noted  at 
least  three  benefits  to  the  equities 
markets  from  transparency:  enhanced 
investor  protection,  market  liquidity, 
and  market  efficiency."*  The  Board 
believes  that  these  same  benefits  would 
be  desirable  in  the  municipal  seciuities 
market. 

The  Pilot  Program  for  Transaction 
Reporting.  In  1993,  the  Board 
announcea  its  plan  to  undertake  a  pilot 
program  to  collect  and  publish 
information  on  transactions  occurring  in 
the  inter-dealer  market  for  municipal 
securities  (the  "pilot  program").  The 
Board  has  designed  the  pilot  program  to 
take  into  account  the  distinctive  aspects 
of  the  municipal  seciuities  market  that 
distinguish  it  from  the  exchange-listed 


-For  a  more  general  discussion  of  the  evolution 
of  the  municipal  securities  market,  see  MSRB, 
Report  of  the  Municipal  Securities  Rulemaking 
Board  on  Regulation  of  the  Municipal  Securities 
Market  (September  1993),  at  19-27. 

'See,  e.g.,  "From  the  Chairman,"  MSRB  Reports, 
Vol.  8.  No.  5  (December  1988),  at  2. 

*SEC,  Division  of  Market  Regulation,  Staff  Report 
on  the  Municipal  Securities  Market  (September 
1993)  ("Staff  Report"),  at  36. 

'SEC,  Division  of  Market  Regulation,  Market 
2000:  An  Examination  of  Current  Equity  Market 
Developments  (January  1994).  al  IV-2. 


and  Nasdaq  markets.  A  primary 
distinguishing  characteristic  of  the 
mimicipal  securities  market  is  the  large 
number  of  outstanding  issues.  There  are 
approximately  1.2  million  municipal 
securities  that  are  distinct,  non-fungible 
entities  for  purposes  of  trading  and 
reporting.  In  addition,  the  municipal 
secmities  market  lacks  any  core  group 
of  issues  that  trade  frequently  and 
consistently  over  sustained  periods  of 
time.  While,  on  any  given  day,  a  certain 
number  of  municipal  securities  are 
traded  frequently,  the  identity  of  these 
ft^quently  traded  issues  is  continually 
changing  over  time.  A  third 
distinguishing  characteristic  is  that,  in 
the  municipal  securities  market,  most 
issues  are  purchased  by  "buy  and  hold" 
investors  relatively  quickly  after  initial 
issuance.  When  h^quent  trading  does 
occur  in  an  issue,  it  generally  occurs 
immediately  after  issuance  and  then 
subsides  within  a  week  to  10  days.* 

In  the  markets  covered  by  Nasdaq  and 
the  National  Association  of  Securities 
Dealer's  ("NASD's")  recently 
inaugurated  Fixed  Income  Pricing 
System  ("FIPS")  for  high-yield  fixed- 
income  corporate  securities,''  displays  of 
data  about  a  security  are  organized 
based  on  firm  quotations.  The  Board 
believes  that  a  different  concept  is 
needed  for  municipal  securities,  since 
firm  two-sided  quotations  exist  only  for 
very  few  municipal  securities  at  any 
given  time.  There  are  several  reasons  for 
this.  For  most  municipal  securities, 
there  is  only  a  small  "float"  of  securities 
available  to  be  the  subject  of  trading. 
This  small  "float"  is  a  primary 
disincentive  to  market  making.  In 
addition,  the  tax  treatment  of  borrowing 
tax-exempt  securities  (along  with  the 
small  floats)  effectively  prevents  short- 
sales  of  an  issue.  This  denies  potential 
market  makers  a  technique  that 
otherwise  could  be  used  to  manage 
risks.  Finally,  the  traditional  "buy  and 
hold"  philosophy  of  most  tax-exempt 
purchasers  simply  does  to  provide  the 
incentive  or  create  the  need  for 
continuous,  two-sided  quotations 


"  The  Board  has  examined  inter-dealer  trading 
data  provided  by  the  National  Securities  Clearing 
Corporation  ("NSCC")  for  a  six-month  period 
during  1991.  During  this  six-month  period,  only  40 
Issues  traded  three  or  more  times  per  day  for  a 
minimum  of  10  consecutive  business  days.  It  is 
important  to  note  that  these  40  issues  did  not  trade 
frequently  for  the  entire  six-month  period  and  that, 
on  any  given  day,  only  a  few  of  the  40  would  be 
trading  frequently.  In  most  cases,  frequent  trading 
in  these  issues — primarily  new  issues — tended  lo 
trail  off  shortly  after  a  10-day  run.  Altogether, 
approximately  75  percent  of  all  issuf^s  trading 
during  the  six-month  period  were  traded  only  on<  r 
or  twice  in  a  given  week. 

'See  Securities  Exchange  Act  Release  No.  J:!Oi'» 
(March  19,  1993),  58  FR  1 J428.    - 
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traditionally  offered  by  market  makers 
in  equity  securities. 

The  Board  has  designed  the 
transaction  reporting  pilot  program  to 
provide  the  public  with  price  and 
volume  information  in  a  way  that 
reflects  the  unique  aspects  of  the 
municipal  securities  market.  The  pilot 
program  will  make  information 
available  in  the  form  of  a  daily,  public 
report  containing  volume  and  pricing 
information  for  the  inter-dealer  market 
("daily  report").  The  issues  that  will  be 
reported  individually  each  day  will  be 
those  that  traded  at  or  above  a  threshold 
number  of  times  on  the  previous 
business  day.  Initially  the  threshold  will 
be  four  trades  per  day.  As  trading  in  an 
issue  increases,  it  will  be  reported;  as  an 
issue's  trading  frequency  decreases,  it 
will  be  replaced  by  others  that  are 
trading  frequently.  In  this  way,  the  daily 
report  will  reflect  the  ever-changing 
pattern  of  trading  activity  in  the 
universe  of  some  1.2  million  municipal 
5ecurities.  The  pilot  program  will  make 
information  on  all  inter-dealer  trades  in 
'  municipal  securities  available  to  the 
Commission  and  other  regulatory 
agencies  to  assist  in  the  inspection  for 
compliance  with  and  the  enforcement  of 
Board  rules. 

Requirement  to  Report.  There  is 
currently  no  affirmative  requirement  for 
public  reporting  of  transactions  in 
municipal  securities.  In  its  present  form, 
the  Board's  rule  G-14  does  not  require 
the  reporting  of  transactions  in 
municipal  securities,  but  does  require 
that  any  such  report  represent  a 
legitimate  trade.  The  rule  requires  a 
dealer  that  distributes  or  publishes  a  - 
report  of  a  transaction  in  a  municipal 
.security  to  know  or  have  reason  to 
believe  that  the  transaction  was  actually 
effected  and  to  have  no  reason  to  believe 
that  the  transaction  was  fictitious  or  in 
furtherance  of  any  fraudulent, 
misleading  or  deceptive  purpose. 

The  proposed  rule  change  would 
impose  a  duty  upon  dealers  to  report 
inter-dealer  transaction  information  to 
the  Board  or  its  designee.  It  states  that 
such  information  would  be  used  to 
make  public  reports  and  would  be 
provided  to  the  Commission,  the  NASD, 
.  and  bank  regulatory  organizations 
charged  with  enforcing  Board  rules,  i.e., 
the  Comptroller  of  the  Currency  in  the 
case  of  national  banks,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  in  the  case  of  state  member  - 
bank.s  of  the  Federal  Reserve  System, 
and  the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  in  the  case  of 
other  banks  insured  by  the  FDIC. 
Rtyporting  Procedures.  Brokers, 
dealers  and  municipal  securities  dealers 
would  report  transactions  under  Rule 


G-14  Transaction  Reporting  Procedures, 
which  are  also  part  of  the  proposed  rule 
change.  The  transaction  reporting 
procedures  designate  the  NSCC  as  the 
Board's  agent  to  receive  transaction 
information.  NSCC  is  a  clearing  agency 
registered  with  the  Commission  under 
Section  17A  of  the  Act  and  is  the  central 
facility  for  automated  comparison 
processing  for  inter-dealer  municipal 
securities  transactions.  Automated 
comparison  is  the  process  by  which 
each  party  to  an  inter-dealer  trade 
ensures  that  its  contra-party  knows  the 
terms  of  the  trade  and  will  be  ready  to 
settle,  on  those  terms,  on  settlement 
date.  In  general,  the  automated 
comparison  process  requires  each  dealer 
in  a  transaction  to  submit  information 
on  a  trade  (e.g.,  price,  quantity,  contra- 
party)  to  a  comparison  system  operated 
by  a  clearing  agency  registered  with  the 
Commission.  This  information  is  then 
matched  ("compared")  by  computer  in 
the  comparison  system  and  the  results 
reported  back  to  each  dealer. 

Currently,  pursuant  to  the  Board's 
rule  G-12(f)(i),  dealers  must  use  the 
facilities  of  a  registered  clearing  agency 
to  compare  all  inter-dealer  transactions 
in  securities  with  CUSIP  numbers.  Since 
NSCC  and  all  other  registered  clearing 
agencies  offering  municipal  securities 
comparison  services  are  linked  by 
automated  interfaces,  it  will  be  possible 
for  transactions  to  be  submitted  to  NSCC 
by  submitting  them  to  any  such  clearing 
agency.  Accordingly,  the  proposed 
procedures  state  that  dealers  may 
provide  transaction  information  to 
NSCC  or  any  other  registered  clearing 
agency  linked  with  NSCC  for  the 
purpose  of  automated  comparison. 
Dealers  may  submit  transaction 
information  directly  or  through  an  agent 
that  is  a  member  of  the  registered 
clearing  agency.^  Thus,  imder  the 
proposed  rule  change,  dealers  would 
not  be  required  to  submit  transaction 
data  to  a  separate  reporting  system  and 
should  not  incur  additional  operational 
costs  to  fulfill  their  reporting 
obligations. 

With  one  exception,  NSCC  automated 
comparison  procedures  require  both  the 
purchasing  and  selling  dealers  to  submit 
information  about  the  trade.  Thus,  the 
proposed  reporting  procedures  require 
transaction  information  to  be  submitted 
by  both  parties.  For  transactions 
involving  the  distribution  of  new  issue 
securities  from  a  syndicate  manager  to 
syndicate  members,  however,  NSCC 
comparison  procedures  require  only  a 
submission  from  the  syndicate  manager. 
The  proposed  procedures  allow  for  the 


same  "one-sided"  submission  of 
information  for  public  reporting. 

The  comparison  process  requires 
various  data  elements  to  be  submitted 
with  regard  to  each  transaction.  The 
proposed  transaction  reporting  program 
makes  an  identical  requirement  for 
these  data  items.  The  following 
transaction  information  will  be 
collected  by  the  Board  through  NSCC: 

Identification  of  seller 

Identi  Heat  ion  of  buyer 

Trade  date 

CUSIP  number  of  security  traded 

Trade  type  [eg.,  syndicate  takedown,  new 

issue  or  regular  way) 
Par  value  (quantify)  traded 
Price,  in  one  of  the  following  formats: 

Dollar  price  of  security 

"Final  money"  (total  dollar  amount  of  the 
transaction) 

Yield  or  basis  of  concession,  if  any 
Settlement  date,  if  not  "regular  way" 

As  noted  above,  dealers  alreadv  are 
required  to  provide  this  information  to 
a  registered  clearing  agency  as  part  of 
the  automated  comparison  process 
required  under  rule  G-12(f)(i). 
Currently,  the  accrued  interest  is  an 
optional  data  element  for  the  purpose  of 
the  automated  comparison  process,  ie., 
it  can  be  submitted,  but  is  not  required 
to  match  or  compare  a  transaction. 
However,  accrued  interest  will  be  a 
mandatory  submission  for  the  purpose 
of  transaction  reporting  pursuant  to  the 
Rule  Ci-14  Transaction  Reporting 
Procedures.  This  requirement  is 
necessary  for  accurate  computation  of 
dollar  price  in  certain  circumstances 
(see  "Price  Computation,"  infra). 

Timing.  In  the  current  comparison 
cycle,  dealers  submit  required 
information  to  a  registered  clearing 
agency  by  the  evening  of  trade  date 
("T").  NSCC.  as  the  central  facilities 
provider  for  the  comparison  system, 
accepts  this  submitted  data,  compares 
the  submissions  of  the  parties  on  the 
night  of  T  and  reports  the  results  back 
to  the  dealers  on  T-fl.  Trades  that  are 
successftiHy  compared  on  T  will  be  the 
basis  of  the  daily  report  produced  by  the 
Board's  proposed  program.  Accordingly, 
trades  that  are  not  successfully 
compared  on  the  night  of  the  trade  will 
not  be  subject  to  reporting  on  T-t-l."  As 
an  indication  of  the  reliability  of  the 


*  These  are  the  same  procedures  currently  used  to 
submit  information  for  automated  comparison. 


'^It  was  deiermi.ned  to  use  data  for  compared 
trades  rather  than  data  for  both  co.Tipared  and 
uncnnipared  trades  because  the  compared  data  is 
morerrliable  than  uncomjiared  data.  If  u.ncompared 
data  were  reported,  ibis  might  cause  the  daily 
report  to  include  erroneous  prices  or  to  include 
duplicate  trades.  Uncompared  submissions 
eventually  are  resolved  as  trades  or  as  mistakes. 
Those  that  are  resolved  as  trades  will  be  entered  in 
the  transaction  reporting  database  after  T*l  and 
thus  will  be  made  available  lo  the  enforcement 
agencies. 
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data  in  the  daily  report,  the  percentage 
of  submissions  t  lat  were  successfully 
compared  C'coni  parison  rate")  will  be 
shown  in  each  d  ly's  report.'" 

The  Daily  Rep  Jrt.  The  daily  report 
to  stibscribers  for 
public  use  by  ap  iroximately  6:00  a.m. 
on  T+1.  Th.o  wil  I  make  the  data 
available  prior  t<  the  beginning  of 
trading  activity.  The  daily  report  will  be 
available  both  as  a  computer-readable 
file  and  as  a  prin  ted  report.  The 
computer-readat  le  f51e  will  be 
electronically  di  iseminated  by  an 
automated  interi  jce  between  Board 
computers  and  t  lose  of  subscribers  or 
by  magnetic  tape  delivered  by  a  courier 
service. 

The  Daily  Rep  yrt.  The  daily  report 
will  include  aggi  egate  information  for 
each  day  of  trad* ,  as  follows: 

(i)  Total  par  va  lue  traded; 

(ii)  Total  numl  ler  of  compared 
transactions;  anc 

(iii)  Total  num  ler  of  issues  traded 
(i.e.,  the  number  of  different  CUSIP 
niuTibers  that  we  re  involved  in 
compared  transa  :tions  on  that  day). 

In  addition  to  he  aggregate  data,  the 
daily  repo-*  will  contain  price  and 
volume  in.ormat  ion  about  certain 
municipal  secur  ties  that  were 
"frequently  trad(d"  on  that  day.  The 
Board  l)elieves  tl  lat  it  would  be 
appropriate  to  re  jort  issue-specific 
information  onl^  if  four  or  more 
transactions  in  tl  le  issue  are  reported  as 
compared  on  a  g  ven  day.  Using  this 
threshold  and  ba  sed  on  recent  levels  of 
market  activity.  i  he  Board  anticipates 
that  the  daily  lis  of  frequently  traded 
issues  normally  vill  range  between  80 
to  350  issues,  wi  h  an  average  of  about 
180  issues  each  (  ay.  The  size  and 
composition  oft  le  list  obviously  would 
vary  from  day  to  day,  depending  upon 
market  activity  i;  i  specific  cases. 

The  informatidn  in  the  daily  report 
about  each  "freq  lently  traded"  security 
will  include: 

(i)  The  CUSIP 
description: 

(ii)  The    ital  niunber  of  transactions 
in  the  security  ai  id  total  volume  traded; 

(iii)  The  highe  A  and  lowest  prices  of 
transactions  in  t  le  security;  and 

(iv)  "Average  irice"  information,  i.e., 
the  number  of  tr  losactions  in  the 
security  involvir  g  par  values  between 
000.000  inclusive,  and 
of  those  transactions, 
provide  a  statement  to 
e  report  pointing  out 
report  represents  only 


lumber  and  security's 


SlOO.OOOandSl 
the  average  pric* 
The  Boara  wil 
be  included  in  ti 
that  (a)  the  daily 


'"  Th«  Board  h«s  ;i 
aboul  the  need  lo  i 
obtain  impiovements 
implementing  T-fS 
swiiritips. 


1  'e\tousiy  stated  its  concern 
the  comparison  rale  lo 
as  a  prerequtsitp  to 
iMTienl  for  mtmiripiil 


!(e  t 


those  inter-dealer  transactions  that  have 
been  submitted  for  comparison  and  that 
actually  were  compared  on  the  previous 
day  and  (b)  reported  prices  are  affected 
by  various  factors  such  as  transaction 
size.  This  statement  is  intended  to 
ensure  that  readers  unfamiliar  with  the 
municipal  securities  market  do  not 
misinterpret  the  daily  report. 

Price  Computation.  Municipal 
securities  transactions  are  sometimes 
executed  on  a  dollar  price  basis  and 
sometimes  executed  on  a  yield  basis. 
The  Board  has  chosen  to  use  dollar 
price  as  the  uniform  expression  of 
"price"  in  the  daily  report  to  simplify 
reporting  procedures.  In  cases  where 
dollar  price  is  submitted  for 
comparison,  that  dollar  price,  as 
compared  by  the  comparison  system, 
will  be  used  in  the  daily  report.  In 
certain  cases  the  security  "price"  for  the 
daily  report  will  need  to  be  computed 
from  other  submitted  data.  For  example, 
current  procedures  required  for 
automated  comparison  allow  the 
submission  of  par  value  and  "final 
money"  (total  dollar  amount  of  the 
transaction)  to  achieve  comparison.  The 
proposed  Rule  G-14  Transaction 
Reporting  Procedures  provide  that  the 
dealers  will  submit  the  amount  of 
accrued  interest  in  the  trade  to  allow  for 
computation  of  dollar  price  in  these 
cases.  The  following  formula  will  be 
used: 

Dollar  price  =  (Final  money — Accrued 
interest)  /  Par  value 

For  "when,  as  if  issued"  trades 
submitted  for  comparison  on  a  yield 
basis,  final  money  will  be  computed  and 
a  dollar  price  similarly  derived  if  a 
settlement  date  is  known.  For  yield- 
transactions  whose  settlement  date  is 
not  known,  an  assumed  settlement  date 
will  be  used.  The  assumed  settlement 
date  will  be  20  business  days  from  the 
first  trade  date  on  which  that  issue  is 
submitted  for  comparison.  On  the  daily 
report,  a  note  will  be  added  to  the  trade 
information  stating  that  an  assumed 
settlement  date  was  used  to  compute  the 
dollar  price  in  the  trade  and  showing 
the  date  used.  Once  the  actual 
settlement  date  is  known  to  NSCC,  it 
will  be  used  and  noted  as  such  when 
the  issue  is  next  included  on  a  daily 
report. 

Fees  and  Costs.  Subscription  fees, 
estimated  production  costs  for  the  daily 
report,  and  further  technical  details  of 
the  pilot  program  will  he  provided  in  a 
subsequent  filing  prior  to  beginning 
operation  of  the  facility. 

Surveillance  and  Enforcement  Uses  of 
Pilot  Progrdm  Information.  In  addition 
to  public  reporting,  the  proposed  rule 
change  would  make  transaction  data 


available  to  the  regulatory'  organizations 
charged  with  enforcing  Board  rules. 
Commenting  on  the  need  for  better 
information  in  this  area,  the 
Commission's  staff  stated: 

In  the  Staffs  view,  a  central  flaw  in  the 
present  regulatory  system  is  the  lack  of  an 
integrated  audit  trail  in  the  municipal 
securities  market  of  the  type  that  exi.sts  in  the 
stock  and  options  markets.  Because  of  the 
limited  pricing  information  available  in  the 
secondary'  market  for  many  thinly  traded 
municipal  securities,  it  is  extremely  difficult 
for  the  NASD  to  assess  the  fairness  of  the 
prices  being  charged  retail  customers  by 
municipal  securities  broker-dealers.  The  Staff 
believes  that  the  MSRB.  the  .MASD,  and  the 
banking  agencies  should  work  to  create  a 
cost-effective  trade  reporting  system  that  will 
provide  the  regulators  with  an  integrated    " 
audit  trail  of  municipal  securities  and  result' 
in  improved  surveillance  for  all  segments  of 
the  market.  The  development  of  such  on 
audit  trail  would  increase  the  NASD's  ability 
to  examine  and  enforce  the  existing  customer 
protection  rules  of  the  Commission  and  the 
NASD." 

The  transaction  reporting  pilot 
program  will  result  in  a  centralized  datn 
base  of  trade  information  that  is 
expected  to  improve  the  efficiency  and 
effectiveness  of  inspection  for 
compliance  with  and  the  enforcement  of 
Board  rules.  All  compared  trades  will  be 
made  available  to  these  regulatory 
organizations,  including  those  that  . 
compare  after  trade  date  and  those  not 
frequently  traded.  Comprehensive 
information  will  be  made  available, 
including  identification  of  parties  to 
each  trade  and  the  prices  of  all 
securities  traded. 

The  information  to  be  made  available 
through  the  pilot  program  will  enable 
enforcement  agencies  to  identify 
transaction  patterns  to  detect  market 
manipulation  and  other  anomalies.  It 
will  also  assist  regulators  in  determining 
the  market  value  of  securities  as  they 
assess  compliance  with  the  Board's  rule 
G-30  on  fair  and  reasonable  prices  and 
commissions.  The  Board  is  working 
with  the  NASD  and  the  bank  regulatory 
organizations  to  ensure  that  the  pilot 
system's  outputs  will  meet  their 
requirements  for  sur\eillance  of  the 
municipal  securities  market  and 
enforcement  of  the  Board's  rules. 

The  Board  plans  to  evaluate 
expansion  of  the  pilot  program  as 
experience  is  gained  and  comments  on 
program  operations  arereceived  from 
information  users  and  the  industr\'.  The 
Board's  first  consideration  will  be  how 
the  daily  report  and  surveillance 
mechanisms  could  be  improved  by 
including  institutional  customer 
transaction  data  and  information  on  the 


'  Stiifl  RpiMjrl, 'Supro  note 4.  and  37. 
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time  of  trade.  During  this  evaluation,  the 
Board's  goal  will  be  not  only  to  enhance 
the  information  contained  in  the  daily 
report,  but  also  to  find  cost-effective 
methods  for  providing  even  greater 
levels  of  transparency  to  the  market, 
particularly  with  respect  to  customer 
transactions  and  the  dissemination  of 
transaction  price  information  on  a  more 
contemporaneous  basis. 

Effect  of  Proposed  Rule  Change  upon 
Dealers.  Dealers  should  experience 
mfnimal  operational  impact  from  the 
proposed  rule  change,  since,  as 
mentioned  above,  they  are  now 
required,  pursuant  to  the  Board's  rule 
G-12(f)(i),  to  use  the  facilities  of  a 
registered  clearing  agency  for  the 
automated  comparison  of  transactions. 
The  transaction  data  submitted  by 
dealers  for  comparison  will  be  used  by 
the  transaction  reporting  pilot  program. 
Thus,  under  the  proposed  program, 
dealers  would  not  have  to  submit 
transaction  data  to  a  separate  reporting 
system  and  should  not  incur  additional 
operational  costs. 

(b)  Statutory  Basis 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  requires, 
in  pertinent  part,  that  the  Board's  rules 
be  designed: 

*  *  *  to  remove  imjjediments  to  and  perfect 
the  mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 

protect  investors  and  the  public  interest 

*  *  * 

The  transaction  reporting  pilot 
program  will  make  it  possible  to  provide 
pricing  reports  to  all  market  participants 
and  to  the  public.  The  availability  of 
this  information  is  expected  to  support 
market  integrity,  increase  investor 
confidence,  improve  pricing  efficiency 
and  increase  liquidity  in  the  market. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act,  since  it  would  apply 
equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

In  May  1993  the  Board  published  a 
notice  explaining  its  plan  to  collect 
inter-dealer  transaction  data  by  using 
information  required  for  automated 
comparison,  clearance  and  settlement. 
The  notice  set  forth  the  proposed 
method  of  collection  inter-dealer 


transaction  data  and  of  publishing  it. 
The  Board  received  four  comments  of 
which  two  supported  the  proposed  pilot 
program  and  made  suggestions  for 
expansion.  The  remaining  two 
commenters  suggested  certain 
modifications  of  the  daily  report  format 
and  the  selection  criteria  for  reported 
issues  without  expressing  general 
support  or  opposition. 

Sample  Format  for  Daily  Report.  One 
commenter  noted  that  the  reporting  of 
transaction  data  by  the  Board  should 
include  a  statement  stating  that  prices 
change  with  market  conditions  and  that 
prices  for  individual  transactions  may 
depend  upon  factors  such  as  size  of 
transaction,  interest  rate,  maturity  date, 
and  call  features.  Another  commenter 
stated  that  the  daily  report  should  note 
that  the  data  represents  transactions  that 
have  been  submitted  for  comparison. 
The  Board  agrees  that  statements  similar 
to  those  requested  by  the  commenters 
should  be  included  on  or  with  the  daily 
reports  to  help  clarify  the  meaning  of 
the  data  to  the  general  public  and  has 
decided  to  include  such  st.itements  on 
the  daily  report.  The  Board  also  plans  to 
ask  recipients  of  the  daily  report  who 
intend  to  pubHsh  it  for  a  general 
audience  also  to  include  such 
statements  in  their  publications. 

Average  Price  Calculation.  One 
commenter  suggested  widening  the 
band  used  for  average  price  calculation 
to  include  more  price  information.  In 
contrast,  another  commenter  suggested 
narrowing  the  band  to  exclude  some 
trades  that  might  be  considered  "odd 
lots"  (certain  zero-coupon  bond  trades 
reported  by  NSCC  on  the  basis  of 
maturity  value). 

The  Board  believes  that  it  is 
appropriate  to  use  the  band  from 
$100,000  to  $1  million  for  average  price 
calculations  for  initial  production  of  the 
daily  report.  Once  the  program  goes  into 
operation  and  feedback  is  received  from 
data  users,  it  will  be  possible  to  judge 
how  well  the  "average  price"  concept 
actually  works  in  practice.  As 
experience  is  gained,  the  price  band 
concept  will  be  reviewed  to  determine 
whether  it  is  serving  its  intended 
purpose  of  indicating  a  "typical"  inter- 
dealer  market  price.  The  pilot  program's 
computer  system  will  be  designed  to 
enable  the  parameters  of  the  price  band 
to  be  changed  easily  and  quickly. 

Compilations  of  Data.  One  commenter 
urged  the  Board  to  provide  compilations 
of  transaction  data  (e.g.,  a  month  of  data 
on  a  computer  disk)  to  facilitate  study 
of  the  data  by  academics.  The  Board  has 
decided  not  to  make  such  compilations 
available  at  the  beginning  of  the  pilot 
program,  but  may  do  so  in  the  future. 


Information  on  Daily  Reports.  One 
commenter  suggested  that  the  Board 
publish  individual  transaction  data 
(CUSIP  number,  description,  par  value, 
price)  for  each  transaction,  without 
regard  to  whether  a  security  is  being 
frequently  traded  on  a  specific  day.  This 
commenter  believes  that,  by  limiting 
reporting  to  individual  maturities  of  an 
issue  that  are  trading  frequently,  the 
program  would  withhold  information 
that,  in  the  aggregate,  would  be  useful. 
For  example,  the  commenter  believes 
that  the  general  price  levels  for 
prerefunded  securities  could  be 
extracted  from  aggregate  transaction 
data  on  prerefunded  securities,  even 
when  no  one  prerefunded  security  is 
trading  frequently. 

The  Board  believes  that  reporting  an 
isolated  transaction  in  a  security  does 
not  necessarily  provide  a  reliable 
indicator  of  "market  price  "  and  might 
be  misleading  to  an  observer  not 
familiar  with  the  market.  Nevertheless, 
after  the  pilot  program  begins  operation 
and  experience  is  obtained,  the  Board 
will  review  the  use  of  the  daily  report 
and  consider  expanding  the  information 
included  to  accommodate  requests  from 
information  users  ana  thp  indusir.'. 

III.  Date  of  Effectiveness  of  (he 
Proposed  Rule  Change  and  Timing  for 
Commission  Actic^n 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  MSRB  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  dctermino 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Literes'.ed  people  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
People  making  vnitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  a!!  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  io  «he 
proposed  rule  change  betwr.^n  the 
Commission  and  any  perbo:i,  o?her  than 
those  that  may  be  withhp],!  iri>m  the 
public  in  accordance  with  the 
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Execution  of  Snrlail  Orders 


July  28. 1994 

Pursuant  to  Se  ;t 
Securities  Excha  ige 
('■Act'),'  notice 
July  25, 1994.2  trfg 
of  Securities  Dea  ers 
"Association")  fi  ed 
and  Exchange  Q  mmission 
("Commission"  t  r 
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I.  Self-Reg;.'  jtor '  Organization's 
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ion  19(b)(1)  of  the 

Act  of  1934 
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lission 
'SEC")  Amendment 

rule  change  as 
I.  II.  and  III  below, 
been  prepared  by  the 
1  is  publishing 
comments  on  the 
from  interested 


Terms  of  Substance  of 
e  Change 

The  Nasdaq  Slock 
Market,  Inc.  ("N^daq")  propose  to 
mend  the  propo  sed  rules  governing  the 
operation  of  The  Nasdaq  Primary  Retail 
Order  View  and  execution  System 


lew  Nasdaq  system  for 


execution  and  pi  ice  improvement  of 
small-sized  cust(  mer  orders. 
Specifically,  the  s'ASD  proposes  to 
amend  Sections  I  .b  and  6.c.  of  the  Rules 
of  Operation  andjProcedures  for  the 
N«PROVE  servic  r  to  provide  that  a  limit 
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order  entered  at  a  price  between  the  best 
bid  or  offer  displayed  on  Nasdaq  will  be 
immediately  executed  against  a  limit 
order  subsequently  entered  into 
N'PROVE  on  the  opposite  side  of  the 
market  priced  at  or  superior  to  the  limit 
price  of  the  first  limit  order.  Following 
is  the  text  of  the  proposed  rule  change. 
(Additions  are  in  italics;  deletions  are 
bracketed.) 

RULES  OF  OPERATION  AND 
PROCEDURES  FOR  THE  N-PROVE 
SYSTEM 

(6)  EXECUTIONS  OF  N»PROVE 
ORDERS 

***** 

a.  No  change. 

b.  Limit  orders  may  be  entered  into 
N»PROVE.  A  limit  order  priced  at  the 
Nasdaq  inside  market  when  the  order  is 
delivered  to  an  N»PROVE  market  maker 
will  be  handled  as  a  market  order.  Limit 
orders  priced  outside  the  Nasdaq  inside 
market  will  be  stored  in  the  N»PROVE 
limit  order  file,  and  when  the  inside 
market  equals  or  betters  the  limit  price, 
the  order  will  be  handled  as  a  market 
order.  Limit  orders  priced  better  than 
the  inside  market  upon  entry  will 
establish  the  price  at  which  subsequent 
incoming  market  orders  on  the  other 
side  of  market  may  be  priced  and 
executed  (e.g..  a  sell  order  priced 
between  tlie  best  bid  and  offer  would 
improve  the  price  of  an  incoming  buy 
order).  Market  makers  will  receive 
notification  of  the  existence  of  a  limit 
order  priced  better  than  the  inside 
market  on  their  quote  retrieval  screens; 
provided  however,  notification  of  the 
existence  of  a  preferenced  limit  order 
will  only  be  delivered  to  the  designated 
market  maker.  (A  limit  order  priced 
better  than  the  inside  market  in  Nasdaq 
may  also  be  matched  and  executed 
against  an  incoming  market  or  limit 
order,  on  the  other  side  of  the  market, 
without  the  participation  of  a  market 
maker.]  A  limit  order  priced  better  than 
the  inside  market  on  Nasdaq  shall  be 
automatically  executed  against  a 
subsequent  limit  order  on  the  opposite 
side  of  the  market  at  a  price  equal  or 
superior  to  the  Umit  price  of  the  initial 
limit  order  (a  sell  (buy)  limit  order 
priced  at  or  below  (above)  a  limit  order 
to  buy  (sell)),  up  to  the  size  of  the  initial 
limit  order  or  the  subsequent  limit 
order,  whichever  is  smaller,  and  without 
the  participation  of  a  market  maker. 

c.  Market  orders  may  be  entered  into 
N-PROVE.  A  market  order  will  be 
delivered  to  a  market  maker  for 
execution  at  the  current  inside  market 
(buy  orders  will  be  executed  at  the  best 
offer  and  sell  orders  at  the  best  bid).  If 
a  limit  order  has  previously  been 


entered  into  N»PROVE  at  a  price 
superior  to  the  best  bid  or  offer,  the 
incoming  market  order  will  be  repriced 
to  match  the  price  of  the  limit  order  and 
will  be  displayed  for  15  seconds  to  all 
market  makers  (at]  whose  current 
quotation  equals  the  applicable  inside 
quote,  in  tlie  case  of  an  unpreferenced 
order,  and  to  the  preferenced  market 
maker  in  the  case  of  a  preferenced 
order.  [That  order  will  either  be 
executed  by  a  market  maker  or  will  be 
matched  and  executed  against  the  limit 
order.]  If  no  market  maker  accepts  the 
incoming  market  order  within  the  15- 
second  period,  the  market  order  will  be 
automatically  executed  against  the  limit 
order.  All  market  orders  entered  into 
N»PROVE  will  be  executed  in 
compliance  with  market  maker 
obligations  as  established  in  subsection 
(4). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  pvu-pose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
nile  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rulf 
Change 

The  purpose  of  this  amendment  is  to 
amend  N»PRO\^'s  execution  algorithm 
for  limit  orders  to  provide  that,  upon 
receipt  of  limit  orders  that  match 
between  the  inside  spread,  the  system 
will  automatically  execute  the  matching 
limit  orders  against  each  other  without 
any  delay  or  separate  display  to  market 
makers.  The  NASD  believes  this 
amendment  will  further  enhance  the 
price  improvement  and  limit  order 
protection  benefits  afforded  retail 
investors  through  N»PROVE. 

As  ciurently  proposed,  if  a  limit  order 
is  entered  into  N»PROVE  between  the 
inside  spread  on  Nasdaq,  a  subsequent 
limit  order  on  the  opposite  side  of  the 
market  priced  at  the  same  or  a  superior 
price  to  the  limit  price  of  the  pending 
limit  order  {e.g.,  a  sell  limit  order  pricei 
at  or  below  a  limit  order  to  buy)  will  be 
matched  against  that  pending  limit 
order.  If  the  incoming  limit  order  is 
unpreferenced,  all  market  makers  at  the 
inside  quotation  will  have  a  15-secoud 
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opportunity  to  execute  the  incoming 
limit  order.  If  the  incoming  limit  order 
is  prefeienced,  only  the  preferenced 
market  maker  will  have  a  IS-second 
opportunity  to  execute  the  incoming 
limit  order.  If  no  market  maker  elects  to 
execute  the  incoming  limit  order,  the 
system  would  automatically  execute  the 
pending  limit  order  against  the 
incoming  limit  order. ^ 

This  amendment  will  change  the 
execution  methodology  for  matched 
limit  orders  by  eliminating  the  15 
second  window  for  the  display  of  the 
incoming  limit  order  prior  to  execution 
and  permitting  an  immediate  match  of 
offsetting  limit  orders  received  by 
N«PROVK  By  providing  retail 
customers  a  greater  opportunity  to 
receive  immediate  and  automatic 
executions  of  their  limit  orders  priced 
between  the  spread,  the  NASD  believes 
the  proposal  will  enhance  N»PROVE's  . 
price  improvement  capabilities  and 
limit  order  protection  features. 
Moreover,  to  the  extent  the  N»PROVE 
has  received  twro  priced  orders  from 
retail  customers  that  match  or  cross 
each  otlier  inside  the  spread,  the  NASD 
believes  no  market  benefit  would  be 
served  by  delaying  the  execution  of  this 
transaction,  indeed,  the  NASD  believes 
the  amendment  is  in  furtherance  of 
Section  llA(a)(l)(C)(v)  of  the  Act. 
which  provides  that  investors'  orders 
should  be  e.xecuted  wthout  the 
intervention  of  a  dealer  to  the  maximmu 
extent  possible  consistent  with  the 
achievement  of  other  critical  market 
structure  objectives,  such  as  the 
economically  efficient  execution  of 
securities  transactions. 

The  proposed  execution  algorithm  for 
matching  incoming  market  orders 
against  limit  orders  priced  better  than 
the  inside  market  will  remain  the  same. 
Specifically,  as  proposed,  if  a  limit 
order  is  entered  into  N»PRO\^  at  a 
price  between  the  spread,  the  next 
incoming  market  order  on  the  opposite 
side  of  the  market  (e.g..  the  limit  order 
is  to  sell  stock  and  the  market  order  is 
to  buy  stock)  would  automatically  "pass 
over"  or  read  the  limit  order  file  to  see 
if  there  are  any  orders  residing  in  the 
limit  order  file  at  prices  superior  to  the 
best  bid  or  offer  in  the  Nasdaq 
marketplace.  If  a  limit  order  resides  on 
the  file  at  a  superior  price,  then  the 
market  order  will  be  flashed  on  the 


■'  Forexample,  if  the  inside  bid  aiid  offer  were 
20 — 20V/.  and  two  limit  orders  were  entered  to  buy 
and  sell  at  2OV4.  the  system  would  allow  the  orders 
to  match  against  each  other  within  15  seconds.  In 
■idditioD.  if  two  limit  orders  crossed  each  other  in 
between  lae  inside  spread  (i>..  a  buy  order  priced 
at  20%  and  a  sell  order  priced  at  20V>>).  the  orders 
would  be  matched  after  13  secnndi>  and  the  price 
dverjged'bctweer  (he  orders  (cecti  would  receive 
..■rt'Ai 


screen  at  that  superior  price  for    " 
acceptance  within  a  brief  15-second 
period,  instead  of  at  the  inside  bid.or 
offer,  as  the  case  may  be.  In  that  event, 
all  market  makers  at  the  inside 
quotation  would  have  the  opportunity 
for  1 5  seconds  to  execute  the  market 
order  at  the  superior  limit  price.  If  no 
market  maker  elected  to  execute  the 
order  at  that  improved  price,  the  system 
would  execute  the  orders  against  each 
other  at  the  limit  price. 

The  NASD  notes  that  both  the  limit 
order  and  the  market  order  are  better  off 
with  this  execution  process — customers 
placing  market  orders  receive  price 
improvement  and  customers  placing 
limit  orders  will  be  assured  that 
N'PROVE  executions  will  not  occur  at 
prices  inferior  to  their  Umit  order  prices. 
Accordingly,  the  NASD  beheves  this 
execution  process  for  a  market  orders  is 
wholly  consistent  with  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets. 

A  key  consideration  for  retaining 
N»PROVE's  flash  display  and  automated 
execution  feature  for  market  orders  is 
the  need  to  maintain  the  liquidity  and 
depth  of  The  Nasdaq  Stock  Market.  One 
of  the  cornerstones  of  the  success  of 
Nasdaq's  competing  dealer  system  has 
been  the  availability  of  market  maker 
capital  to  satisfy  investors'  fiquidity 
demands.  T^e  extent  to  which  market 
maker  capital  is  available,  in  turn,  is 
critically  dependent  on  the  ability  of 
market  makers  to  interact  with  customer 
order  flow.  Without  the  ability  of  market 
makers  to  trade  with  their  customers' 
orders,  orders  presented  to  them  by 
other  members,  or  orders  entered  into 
Nasdaq  execution  systems,  market- 
maker  profitability  will  suffer  and,  as  a 
result,  market  Uquidity  will  diminish 
and  investors  will  receive  inferior 
executions  of  their  orders.  Accordingly, 
if  market  makers  are  denied  any 
opportunity,  however  brief,  to  interact 
with  incoming  market  orders  entered 
into  N»PR0\T:.  the  NASD  believes  that 
liquidity  on  Nasdaq  virill  inevitably  be 
affected  in  an  adverse  manner  to  the 
detriment  of  investors. 

The  NASD  notes  that  an  objective  for 
a  National  Market  System  contained  in 
Section  llA  of  the  Act  regarding  the 
execution  of  investors'  orders  without 
the  intervention  of  a  dealer  is  premised 
upon,  and  necessarily  incorporates  the 
corresponding  assurance  that,  such 
executions  will  be  fully  consistent  with 
the  economically  efficient  execution  of 
such  securities  transactions.  The  NASD 
maintains  thst  affording  market  makers 
an  extremely  narrow  1  S-second  window 
of  exposure  within  which  they  may 
view,  evaluate,  and  respond  to  incoming 
market  orders  prior  to  the  automated 


match  of  two  investors'  orders  is 
appropriate  in  a  competing  dealer 
market  environment.  The  ability  of 
market  makers  to  interact  with  customer 
order  How  is  essential  to  the  long-term 
well-being  of  Nasdaq  and  the  efficient 
execution  of  customer  orders  that 
results  from  vigorous  competition 
among  viable,  aggressive  Nasdaq  market 
makers. 

In  sum,  the  NASD  believes  the 
proposal  significantly  enhances  the 
price  improvement  and  limit  order 
protection  features  of  N«PROVE  and 
eliminates  the  possibility  that  a  pending 
limit  order  will  remain  unexecuted 
while  other  public  customer  orders 
receive  executions  at  the  order's  limit 
price,  while  preser\'ing  the  liquidity  and 
orderliness  of  Nasdaq  by  allowing  a 
minimaL  yet  essential,  opportunity  for 
ma.rket  makers  to  interact  with  retail 
order  flow. 

The  NASD  also  believes  the  proposed 
N»PROVE  system  is  consistent  with 
Sections  15A(b)(6),  15A(b)(9), 
15A(b)(ll).andllA(a)(l)(C)ofthe  Act. 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  aiKi  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  svstem  and  in 
general  to  protect  investors  and  the 
pubhc  interest.  Section  15A(b)(9) 
requires  that  rules  of  an  Association  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  pmposes  of  the  Act.  Section 
15A{b)(ll)  requires  the  NASD  to 
formulate  rules  governing  the  quality  of 
fair  and  informative  quotations.  Section 
llA(a){l)(C)  finds  that  it  is  in  the  public 
interest  to,  among  other  things,  assure 
economically  efficient  execution  of 
securities  transactions.  The  fundamental 
purpose  of  N»PRO\'E  is  to  assist 
investors  in  achieving  prompt,  efficient 
executions  of  their  small  orders  and  to 
provide  an  opportunity  for  price 
improvement  within  an  automated 
execution  environment.  The  integritv 
and  efficiency  of  Nasdaq  for  public 
investors  and  market-making 
participants  is  critical  and  the  .NASD 
believes  that  N»PROVE  wall  provide 
benefits  to  both  constituencies.  The 
design  of  N*PROVT  is  not  anti- 
competitive as  it  affords  all  market  and 
limit  orders  an  equal  opf>ortunity  for 
price  improvement  regardless  of 
whether  the  orders  are  preferejica^d  or 
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unpreferenced  In  addition,  to  the  extent 
that  preference  d  orders  may  be  handled 
differently  thaji  unpreferenced  orders, 
because  marke :  makers  have  entered 
into  preferenci  ag  arrangements  with 
known  custom  3rs,  market  maker's 
effectively  wil!  have  waived  the 
protections  off  sred  them  by  the  system. 
N»PROV^  may  also  enhance  the  quality 
of  quotations  ii  i  the  Nasdaq  marketplace 
as  market  maki  irs  participating  in  the 
service  may  be  encouraged  to  narrow 
the  spread  and  improve  the  best  inter- 
dealer  quotatic  ns  in  Nasdaq  in  order  to 
be  first  in  prioi  ity  and  continue  to 
receive  unprefi  irenced  order  flow 
through  N»PR(  >VE. 

Lastlv,  the  N  ASD  believes  the 
N»PROVe  is  ft  lly  consistent  with  the 
significant  natJ  onal  market  system 
objectives  contained  in  Section  11 A  of 
the  Act.  The  fa  :iliUes  of  N-PROVE 
would  advance  these  objectives  by 
offering  efficie:  it  execution  of  investors' 
small  orders,  b  ^  maintaining  market 
maker  particip  ition  through  the 
automated  deL  very  of  orders  with  the 
ability  to  rejecl  those  orders  if  trades 
have  already  o  :curred,  and  by  offering 
the  opportunit  i  for  price  improvement 
to  N»PRaVE  oi  ders.  The  system's 
functionality  v  ill  more  accurately 
reflect  market :  nakers'  affirmative 
obligations  to  ]  irovide  hquidity  to  the 
market,  withoi  t  depriving  market 
makers  of  legit  mate  exceptions  from  the 
firmness  requi:  ements  contained  in  SEC 
Rule  llAcl-1 

B.  Self-Regulai  ory  Organization 's 
Statement  on  I  'urden  on  Competition 

The  NASD  h  ilieves  that  the  proposed 
rule  change  wi  1  not  result  in  any 
burden  on  con  petition  that  is  not 

aj  propriate  in  furtherance 
of  the  Act. 


necessary  or 
of  the  purpose: ; 


laiory 


C.  Self-Eegu 
Statement  on 
Proposed  Rule 
Members,  Part  dpi 


Organization's 
(Comments  on  the 
Change  Received  From 
ants,  or  Others 


Comments  \4ere  neither  solicited  nor 
received. 


III.  DateofEff(kt 
Proposed  Rule 
Commission  A  ::tion 


Within  35 
publication  of 
Register  or  within 
as  the  Commis  lion 
90  days  of  sue] 
longer  period 
publishes  its 
(ii)  as  to  which 


iveness  of  the 
Change  and  Timing  for 


d<  ys  I 


of  the  date  of 
his  notice  in  the  Federal 
such  longer  period  (i) 
may  designate  up  to 
date  if  it  finds  such 
be  appropriate  and 
r^sons  for  so  finding  or 
the  NASD  consents,  tne 


tDl 


Commission  will: 

A.  By  order  i  pprove  such  proposed 
rule  change,  oi 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASI>-94-13  and  should  be 
submitted  by  August  25, 1994. 

For  the  Coromission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  94-18965  Filed  8-3-94:  8:45  am) 
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[Investment  Company  Act  Rel.  No.  20435; 
812-8960] 

FGiC  Capital  Market  Services,  Inc.; 
Notice  of  Application 

July  29,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act'). 

APPLICANT:  FGIC  Capital  Market 

Services,  Inc. 

RELEVANT  ACT  SECTIONS:  Exemption 

requested  imder  section  6(c)  from 

paragraphs  (a)(5),  (a)(6),  and  (b)  of  rule 

3a-5. 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  that  would  permit  it  to 

rely  on  rule  3a-5. 

FILING  DATE:  The  application  was  filed 

on  April  29, 1994  and  amended  on  Julv 

22, 1994. 


«  17  <FR  200.3O-3(a)(12)  (1994). 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a  " 
hearing  by  vmting  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  23,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawrj'ers,  a  certificate  of  service. 
Hearfng  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  WTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  115  Broadway,  New  York, 
New  York  10006. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  E.  Anderson,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  recently-formed 
Delaware  corporation  and  a  wholly- 
owned  subsidiary  of  FGIC  Holdings,  Inc. 
("FGIC  Holdings").  FGIC  Holdings  is  a 
wholly-owned  subsidiary  of  GE  Capital 
Corporation  ("GE  Capital"),  an  indirect 
wholly-owned  subsidiary'  of  General 
Electric  Company.  FGIC  Holdings  is  a 
holding  company  engaged  primarily  in 
the  insurance  business  through  its 
subsidiary,  Financial  Guaranty 
Insurance  Company.  GE  Capital  is  a 
diversified  financial  services  company. 
GE  Capital's  activities  consist  of  several 
distinct  businesses  that  fall  into  fi\  e 
industry  segments:  specialized 
financing,  mid-market  financing, 
consumer  services,  equipment 
management,  and  specialty  insurance. 

2.  Applicant  was  formed  for  the 
primary  purpose  of  issuing  and  selling 
in  private  placement  transactions 
municipal  reinvestment  contracts 
("MRCs")  and  similar  investment 
agreements  primarily  to  state  or  local 
government  entities  or  agencies. 
Applicant  also  sells  put  options  where 
the  holder  acquires  securities  permitted 
under  rule  3a-5(a){6)  directly  for  its 
owTi  accoimt  and  applicant  agrees,  at 
the  option  of  the  holder,  to  purchase 


Federal  Register  /Vol.  59.  No.  149  /  Thursday,  August  4,  1994  /  Not 


ices 


39811 


such  investments  at  a  later  date.'  Within 
six  months  of  applicant's  receipt  of  the 
proceeds  of  the  MRC  offerings  and  put 
fees,  applicant  lends  at  least  85%  of 
such  proceeds  to  GE  Capital  or  certain 
companies  controlled  by  GE  Capital  (the 
"Sub.sidiaries")  for  their  use  in 
financing  their  respective  operations.-' 
GE  Capital  fully  guarantees  applicants 
obligations  imder  each  MRC  it  issues. 

3.  Section  3(a)(lj  defines  an 
investment  company  to  include  any 
issuer  that  is  engag*!d  primarily,  or  that 
proposes  to  engage  primarily,  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities.  Section  3(aj(3) 
defines  an  investment  company  to 
include  any  i.ssuer  engaged  in  the 
business  of  investing,  reinvestingi 
owning,  holding,  or  trading  in 
securities,  and  that  oivtis  or  proposes  to 
acquire  invastmeat  securities  having  a 
value  exceeding  40%  of  the  issuer's 
total  assets,  exclusive  of  Government 
securities  and  cash  items,  on  an 
unconsolidated  basis.  Because 
applicant's  loans  to  GE  Capital  and  the 
Subsidiaries  may  he  considered 
investments  in  the  debt  secnirities  of  GE 
Capital  and  the  Subsidiaries,  applicant 
falls  within  the  definition  of  investment 
company. 

4.  To  date,  applicant  has  relied  on  the 
exception  provided  under  sextion 
3(c)(1)  to  avoid  having  to  register  as  an 
investment  company.^  The  number  of 
holders  of  MRCs  is  anticipated 
eventually  to  exceed  100.  At  that  tirae,- 
applicamt  will  be  imable  to  continue  to 
rely  on  section  3(c)(1).  Accordingly, 
applicant  requests  an  exemption  from 
paragraphs  (a)(5).  (a)(6),  and  (b)  of  rule 
3a-5  so  that  it  can  issue  debt  securities 
in  the  manner  described  abo\'e  without 
rcjgi.stering  as  an  investment  compan]^ 
under  the  Act. 

Applicant's  Legal  Conclusions 

1.  Rule  3a-5  e.xcepts  from  the 
definition  of  investment  company  any 
finance  subsidiary  of  an  operating 
company.  Paragraph  (a)(5)  of  rule  3a-5 
rrquires  that  a  finance  subsidiary 
relying  on  the  rule  lojui  tu  its  parent 
company  or  a  company  controlled  by  its 
parent  company  at  least  85%  of 
amounts  raised  by  the  subsidiary. 
Paragraph  (aM6)  limits  the  investments 


'  A|i[»UcsiU  cuicidcr^  the  sale  of  put  ojilion?  to 
ciinstitute  the  sale  of  ilebl  SKCuritM-s  and  pro<;(>»»ds 
(if  the  put  uptioiis  to  consist  of  itie  put  ftms. 

-  API  refctmcas  hereki  to  liie  Suljsiiliarws  arc 
iiitundetl  ">  ".f-),.a.  «t>!r4>  comp,iniei  that  an 
roiUroUetl  br  (;E<Jipit8l  under  the  definition  oSn 
"( tiirtpanv  cnntroiied  hv  a  fi.irt-m  conipanv"  under 
ni1e:»d-5(b)t3]. 

'Section  SfcUD  eKirfffs  from  t.^ie  defif.ition  of 
iiavestment  conip«my  n«y  'nnvtft  whose  serurtties 
<iru  owned  by  less  than  100  persons  mwi  wbirh  i<i 
net  niakir.Ro  public  offe.'-iiii;  of  it8  M'cuiitii'v 


of  the  finance  subsidiary  to  Government 
securities,  securities  of  its  parent 
company  or  a  company  controlled  by  its 
parent  company,  and  certain  other  debt 
instruments.  Rule  .3a-5(b)  defines  a 
parent  company  and  conpanies 
controlled  by  the  parent  cx>mpany  as 
companies  that  are  not  investment 
companies  under  section  3(a)  or  that  are 
excepted  or  exempted  by  order  from  the 
definition  of  investment  company  by 
section  3(b)  or  by  the  rules  and 
regulatitins  under  section  3(a). 

2.  Assuming  that  GE  Capital 
otherwise  may  be  decmsd  to  be  an 
investment  company  under  the  Ari.  1li»' 
diversity  of  GE  Capital's  financial 
activities  requires  it  to  rely  on  the 
exception  from  the  definition  of 
investment  company  under  section 
3(c)(6). ■»  Be<:ause  GE  Capital  is  exceptod 
from  the  definition  of  investment 
company  under  section  3(c)(6).  rather 
thaii  under  section  3(b)  or  the  rules  and 
regulations  under  section  3(a).  GE 
Capita!  is  not  an  eligible  parent  within 
the  meaning  of  rule  3a-5{b). 
Consequently,  applicant  cannot  comply 
with  the  requirements  in  paragraphs 
(a)(5)  and  (a)f6)  that  it  invest  its  assets 
in  the  securities  of  an  eligible  panrnt 
company  and  companies  control  let!  by 
the  parent  company. 

3.  Section  6(c)  provides  that  the 
Commission  may  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  thereunder  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  die  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  asserts  that  nono  of 
the  investor  protection  concerns 
addressed  by  the  Act  are  raised  by  its 
activities  since  it  is  engaged  primarily  in 
the  business  of  financing  the  operations 


■•Sertion  3U)(tl!  excepts  frore  the  definition  nf 
investment  company  any  company  priniafUy 
engaged  in  one  or  more  of  the  businesses  describtd 
in  paragraphs  (3).  (4).  and  (5)  of  section  S(i.J.  or  in 
one  or  more  of  such  busjnesse.s  { from  » tiich  not  le.ss 
lii.m  25%  of  such  company's  poss  inro'ne  during 
its  last  fiscal  yiww  wjs  derived)  ttsgelher  with  ai: 
Bilriitional  busir.pss  or  businesses  other  llihn 
irnestifig.  rein^-esting,  owning,  holding,  or  Iri.riing 
scfuriiies.  Soction  3(c)(3)  except.s  from  tl>e 
riellnilion  uf  investmetil  company  banks  an«l 
similar  institutions.  .Section  3(cU4)  excepts  iioni  the 
(lefi;\:tion  of  investment  company  person  engaged 
i;i  the  business  of  making  srr.all  loans,  industrial 
lianking.  or  similar  businesses.  Section  3(r)(5) 
r\cepts  bom  the  deflnitton  of  invt:r.lnrent  corr[..i:;v 
piTsons  v»ho  are  engaged  in  the  busirKss  of; 
■piiri  (jising  or  otherwise  acquiring  notes.  (lr.>:t.<i. 
at  ceptartres,  open  arroonts  rtcenablo.  and  oth«r 
ohligalinis  repreftsnting  pan  or  ail  of  the  sales  price 
of  .-BCTchondise.  ir-siirante.  «nd  services:  'fi'i  nwking 
lo«ii.«  to  itvniiufdc.tuiers.  wbolusaks.  and  rrtailers  of. 
and  to  prospe;;tivc  purchasers  of,  speciRcd 
n'.erfharwfise.  insnrance.  and  .ser\ni  es;  and  (C.) 
purdtasiog  or  otherwise  acquiring  tnon^ges  a.'wi 
(Hher  lietiion  ami  mtBrests  m  rral  estate." 


of  GE  Capital,  and  GE  Capital  is  not  an 
investment  company.  Consequently. 
£ipplicaHt  believes  that  the  standards  fc.r 
relief  under  secticm  6(c)  are  s.qlisfied. 

For  the  SEC,  by  ihe  Divisioti  of  hivt.-stmetti 
Management,  under  delegated  autliortty. 
Margaret  H.  McFarland. 
Deputy  Secniary. 

jFR  Out .  94-10009  Filed  &-3-94;  8:45  um| 
BIIXING  CODE  8010-01-M 


[File  No.  500-1) 

Latin  Anierican  Resources,  Inc.;  Order 
of  Suspension  of  Trading 

Aiigu.st  1.  1W4. 

It  appears  to  the  fiecurities  and 
Exchange  Commis.sion  that  there  is  a 
lack  of  adequate  and  accui^te 
information  concerning  the  securities  ol 
Latin  American  Resoiux:es,  Inr_ 
("LARl"),  of  Huntington  Station,  Now 
York,  and  that  questions  have  been 
raised  about  the  accuracy  and  adixjuacy 
of  LARl's  financial  statements  and  other 
disclosures.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
the  above-listed  company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the 
.securities  of  the  above-listed  company, 
over-the-coimter  or  otherwise,  is 
suspended  for  the  period  from  9:15  a.m 
(EDT).  Aupu.^  1.  1994  through  11:59 
p.m.  (EDT),  on  August  10.  1994. 

Hy  Ihe  Conitnission. 
.Niarsaret  H.  McFarland, 
Dipiily  Secretary. 

[FK  TkK   94-10010  Fileti  ft-3-94:  8:45  arrij 
BILLING  CODE  BOIO-OI-M 


[Rel  No.  IC-20434;  812-8814) 

Notice  of  Application  for  Exemption 

Iiilv  28.  1994. 

AGENCr:  Securities  and  Exi  liauge 

Comm'ission  ('SEC"  or  the 

"Commission"). 

ACnON:  Notice  of  application  for 
exemjjtion  imder  the  Investment 
Company  Act  of  1940  (the  "  194(1  Ad"), 

APPLICANTS:  .VIFS  Vari.iblo  Insurance 
Trust  (the  "Trust')  and  Massachusetts 
Financial  Services  Company  ("MFS  ") 
RELEVANT  1940  ACT  SECTIONS:  Order 
rt;quested  under  Setlion  6(c)  of  the  1940 
Act  for  exemptions  from  the  pnjvisions 
of  Sections  9(a).  1 3(3).  15(a)  and  1 5(li)  of 
the  1940  Act  and  Rules  t.e-2(b)(  15)  and 
f.e-3(T)(b)(15)  thereunder. 
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separate  accou 

FILING  DATES:  Ti 
on  February  5, 
number  one  to 
on  June  14.199 
number  two  to 


SUMMARY  OF  APfUCATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  o:  the  Trust  and  shcures  of 
any  other  invest  ment  company  that  is 
designed  to  fum  I  insurance  products 
and  for  which  N  FS.  or  any  of  its 
achates,  may  » srve  as  investment 
advisor,  admini  itrator.  manager, 
principal  under  ivriter  or  sponsor 
{collectively,  wi  ih  the  Trust,  the 
"Funds")  to  be  i  old  to  and  held  by:  (a) 
Variable  annuit;  r  and  variable  life 
insurance  separ  ite  accounts  of  both 
affiliated  and  lu  [affiliated  life  insurance 
companies  (the  'Participating  Insurance 
Companies");  a]  id  (b)  qualified  pension 
and  retirement  plans  outside  of  the 

context  (the  "Plans '). 

e  application  was  filed 
994.  Amendment 
e  appUcation  was  filed 
and  amendment 
e  application  was  filed 
on  June  22,  1994. 
HEARING  OR  NOT  FICATION  OF  HEARING:  An 
order  granting  t  le  application  will  be 
issued  unless  th  e  Commission  orders  a 
hearing.  Interes  ed  persons  may  request 
a  hearing  on  thi  >  application  by  writing 
of  the  SEC  and  serving 
a  copy  of  the  request, 
mail.  Hearing  requests 
must  be  receive  1  by  the  Commission  by 
5:30  p.m.  on  Ai  gust  22, 1994  and 
accompanied  b;  proof  of  service  on  the 
AppUcants  in  tl  e  form  of  an  affidavit  or, 
for  lawryers.  a  c«  rtificate  of  service. 
Hearing  request  i  should  state  the  nature 
of  the  interest,  t  le  reason  for  the  request 
and  the  issues  c  Dntested.  Persons  may 
request  notifica  ion  of  the  date  of  a 
hearing  by  writi  ng  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Sectetary,  SEC,  450  Fifth 
Street,  N.VV.,  W  ishington.  DC  20549. 
Applicants:  Rol  ert  J.  Zutz,  Kirkpatrick  & 

^  Street,  NW. 
Washington,  EK :  20036. 
FOR  FURTHER  INI  ORMATION  CONTACT: 
Barbara  J.  Whis  er.  Senior  Attorney,  or 
Michael  V.  Wib  e.  Special  Counsel,  both 


to  the  Secretary 
Applicar  ts  witt 
personally  or  bj 


at  (202) 942-06 
Products,  Divis 
Management 

SUPPLEMENTARY 
is  a  summary  o 


Applicants'  Representations 

1.  The  Trust, 
business  trust, 
1940  Act  as  an 
management 
series  type.  The 
nperations  on 


'0,  Office  of  Insurance 
on  of  Investment 


INFORMATION:  Following 
the  application,  the 
complete  applii  ation  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 


a  Massachusetts 

registered  under  the 
)pen-end,  diversified 
in  /estment  company  of  the 
Trust  commenced 
about  June  2,  1994. 


2.  The  Trust  will  offer  the  following 
twelve  separately  managed  portfolios: 
the  MFS  OTC  Series;  MFS  Growth 
Series;  MFS  Research  Series;  MFS 
Grovrth  With  Income  Series;  MFS  Total 
Return  Series;  MFS  Utihties  Series;  MFS 
High  Income  Series;  MFS  World 
Governments  Series;  MFS  Strategic 
Fixed  Income  Series;  MFS  Bond  Series; 
MFS  Limited  Maturity  Series;  and  MFS 
Money  Market  Series.  The  application 
states  that,  except  for  the  MFS  OTC 
Series,  the  MFS  Utilities  Series,  the 
MFS  World  Governments  Series  and  the 
MFS  Strategic  Fixed  Income  Series, 
each  of  the  portfolios  of  the  Trust  will 
be  diversified.  AppUcants  incorporate 
by  reference  into  the  application  the 
registration  statement  (File  No.  33- 
74668)  on  Form  N-lA  of  the  Trust. 

3.  MFS  serves  as  the  investment 
advisor  to  the  portfoUos  of  the  Trust. 
MFS  is  a  subsidiary  of  Sim  Life 
Assurance  Company  of  Canada  (U.S.), 
which  is  a  subsidiary  of  Sun  Life 
Assurance  Company  of  Canada. 

4.  Applicants  state  that  once  the  order 
requested  in  the  appUcation  is  granted, 
the  Trust  intends  to  offer  shares  of  each 
of  its  existing  and  future  portfolios  to 
separate  accounts  of  insurance 
companies  in  addition  to  the  separate 
accounts  established  by  Century  Life  of 
America  ("Century  Life")  or  its  affiliates 
(the  "Accounts")  to  serve  as  investment 
vehicles  for  variable  aimuity  and/or 
variable  Ufe  insurance  contracts  (the 
"Contracts").  The  Trust  may  also  offer 
shares  of  its  portfolios  directly  to  the 
Plans  outside  of  the  separate  account 
context. 

5.  The  application  states  that  each 
Participating  Insurance  Company  will 
have  the  legal  obligation  of  satisfying  all 
applicable  requirements  under  both 
state  and  federal  law.  Applicants  state 
that  it  is  anticipated  that  Participating 
Insurance  Companies  will  rely  on  Rule 
6e-2  or  Rule  6e-3(T)  under  the  1940 
Act,  although  some  may  rely  on 
individual  exemptive  orders  as  well,  in 
connection  with  variable  life  insurance 
contracts.  Applicants  further  state  that 
the  role  of  the  Fimds,  in  so  far  as  the 
federal  securities  laws  are  applicable, 
will  be  limited  to  that  of  offering  shares 
to  the  Accounts  and  meeting  any 
conditions  that  the  Commission  may 
impose  upon  granting  the  order 
requested  in  the  application. 

6.  The  application  states  that,  due  to 
changes  in  the  tax  law,  the  Funds  have 
the  opportunity  to  increase  their  asset 
base  through  sale  of  shares  of  the  Funds 
to  the  Plans.  The  Plans  may  choose  any 
of  the  Funds  as  the  sole  investment 
option,  or,  as  one  of  several  investment 
options.  Shares  of  any  of  the  Funds  sold 
to  a  Plan  would  be  held  by  the  trustee 


of  that  Plan  as  required  by  Section 
403(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA  "). 
MFS  will  not  serve  as  investment 
advisor  to  any  of  the  Plans  that  purchase 
shares  of  the  Funds.  There  will  be  no 
pass-through  voting  to  participants  in 
the  Plans. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  a 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  imder  the 
1940  Act  as  a  unit  investment  trust 
("UIT"),  Rule  6e-2(b)(15)  provides 
partial  exemptions  fttjm  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-2  is 
available  to  a  separate  account's 
investment  advisor,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  UIT  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  separate  accounts  of  a  single 
insurance  company  (or  of  two  or  more 
affiliated  insurance  companies)  is 
referred  to  as  "mixed  funding."  The  use 
of  a  common  management  investment 

company  as  the  imderlying  investment 
medium  for  variable  annuity  and 
variable  life  insurance  separate-accounts 
of  unaffiliated  insurance  companies  is 
referred  to  as  "shared  funding."  "Mixed 
and  shared  funding"  denotes  the  use  of 
a  common  management  investment 
company  to  fund  the  variable  annuity 
and  variable  life  insurance  separate 
accounts  of  other  affiliated  and 
unaffiliated  insurance  companies.  The 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
imderlying  fund  that  offers  its  shares  to 
a  variable  annuity  separate  account  of 
the  same  company  or  of  any  other 
affiliated  or  unaffiliated  life  insurance 
company.  Therefore,  Rule  6e-2(b)(15) 
precludes  mixed  and  shared  funding. 

2.  Applicants  state  that  the  relief 
granted  by  Rule  6e-2(b)(l  5)  is  not 
affected  by  the  purchase  of  shares  of  the 
Funds  by  the  Plans.  Applicants  note, 
however,  that  because  the  relief  under 
Rule  6e-2{b)(15)  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts,  additional  exemptive 
relief  is  necessary  if  shares  of  the  Funds 
also  are  to  be  sold  to  Plans. 
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3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  UIT,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
vvhich'offer  their  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  or  flexible 
contracts,  or  both:  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company."  Rule 
6e-3(T)  permits  mixed  funding.  Rule 
6e-3(T),  however,  does  not  permit 
shared  funding. 

4.  Applicants  state  that  the  relief 
granted  by  Rule  6e-3(T)  is  not  affected 
by  the  purchase  of  shares  of  the  Funds 
by  the  Plans.  Applicants  note,  however, 
that  because  the  relief  under  Rule  6e- 
3(T)  is  available  only  where  shares  are 
offered  exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  shares  of  the  Funds  are  also  to  be  sold 
to  Plans. 

5.  As  noted.  Applicants  state  that 
changes  in  the  tax  law  have  created  the 
opportunity  for  the  Funds  to  increase 
their  asset  base  through  the  sale  of  Fund 
■shares  to  the  Plans.  Applicants  state  that 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
imposes  certain  diversificalLon 
standards  on  the  underlying  assets  of 
the  Contracts  held  in  the  Funds.  The 
Code  provides  that  such  Contracts  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance  contract  for  any  period  in 
which  the  investments  are  not,  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified.  On  March  2,  1989.  the 
Treasury  Department  issued  regulations 
which  established  diversification 
requirements  for  the  investment 
portfolios  underlying  variable  contracts. 
Treas.  Reg.  §  1.817-5  (1989).  The 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations  do, 
however,  contain  certain  exceptions  to 
this  requirement,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  the  trustee  of  a  qualified 
pension  or  retirement  plan  without 
adversely  affecting  the  ability  of  shares 
io  the  same  investment  company  to  also 


be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts.  Treas.  Reg. 
§1.817-5(f)(3)(iii). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  company  to  both 
separate  accounts  and  Plans  could  not 
have  been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15). 

7.  Applicajits  therefore  request  relief 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act,  and  Rules  6e-2{b)(15) 
and  6e-3(T)(b){15)  thereunder  to  the 
extent  necessary  to  permit  shares  of  the 
Funds  to  be  offered  and  sold  in 
connection  with  both  mixed  and  shared 
funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  advisor 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Sections  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(13)(i)  and  6e-3(T)(b)(l"5)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  or  the  life  insurer, 
or  of  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  hind.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
ser\'e  as  the  underlying  fund's 
investment  advisor  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  are 
participating  in  the  management  or 
administration  of  the  fund. 

9.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  found  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of  the 
Section.  Applicant  state  that  those  1940 
Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
pohcy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 


matters  pertaining  to  investment 
companies  within  that  organization. 
Applicants  note  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Funds.  Therefore, 
Applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  The  application 
states  that  the  relief  requested  will  not 
be  affected  by  the  proposed  sale  of 
shares  of  the  Funds  to  the  Plans.  The 
insulation  of  the  Trust  from  individuals 
disqualified  under  the  1940  Act  remains 
in  place.  Applicants  assert  that,  since 
the  Plans  are  not  investment  companies 
and  will  not  he  deemed  affiliated  by 
virtue  of  their  share  holdings,  no 
additional  relief  is  necessary. 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  companv 
shares  held  by  a  separate  account.  The 
application  states  that  the  Participating 
Insurance  Companies  will  provide  pass- 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  Commission 
interprets  the  1940  Act  to  require  such 
privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
obser\ance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereunder. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
advisor,  when  required  to  do  so  by  an 
insurance  regulatorv  authority. 

Rules  6e-2(h)(15)'(iii)(b)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company's 
investment  policies,  principal 
undenvriter,  or  any  investment  advisor, 
provided  that  disregard ii!^  such  voting 
instructions  is  reai^onalue  uiid  subject  to 
the  oth<;r  provisions  of  pi;ragraphs 
(l))(15)(ii)  ami  (b)(7)(ii)  (B)  &:id  (C)  of 
each  rule 

12.  Applic.iiits  rpprGS(!nt  that  ihn  right 
of  tht'  Participating  insurance 
Companies  to  disrngnrd  votim; 
instructions  of  Contract  owners 
provided  by  Rules  ee-2{b)(15)  and  6o- 
3(T)(b)(15)  does  not  raise  any  issues 
different  from  those  raised  by  th(! 
authoritv  of  state  insurance 


39814 


Us, 


dcH  s 


aiy 


t  lei 
6e-3  [T) 


b(( 


ion ) 


administrator: 
Under  the  ru 
disregard 
respect  to 
Affiliation 
potential,  if 
judgments  as 
legality  of  a 
policies,  princ  i 
investment 
owners.  The 
is  limited  by 
6e-2and 
company's  di 
instructions 
based  on  spec 
determinati 
13.  Appl 
the  Funds'  sa 
does  not  im 
this  regard.  As 
Apphcants 
Plans  would 
such  Plans  as 
of  ERISA.  Sec^i 
that  the 
authority  and 
control  the 
when  the  Plan 
the  trustee{s) 
direction  of  a 
not  a  trustee, 
trustee(s)  is  ( 
directions  m 
terms  of  the 
ERISA;  and  (b 
manage 
the  Plan  is 
investment 
402(c)(3)  of 
two  exception^ 
applies,  Plan 
authority  and 
proxies.  Wheri 
appoints  an 
investment 
responsibility 
unless  the 
reserved  to  th( 
fiduciary.  In 
through  votin) 
such  Plans 
that,  unlike 


over  separate  accounts, 
an  insurer  can 
votifcg  instructions  only  with 
certpin  specified  items, 
not  eliminate  the 
exists,  for  divergent 
the  advisability  or 
in  investment 
pal  underwriter,  or 
ac^isor  initiated  by  contract 
p  otential  for  disagreement 
requirements  in  Rules 
that  the  insurance 
^^ard  of  voting 
both  reasonable  and 
fie  good  faith 


d ange  i 


pa:i 
As  r 
shares  i 
bs 


:  trustei  Ks) 


Phn 


i>l 


iti' 

a:  e 
a(  e 
P  an 


acqm  -e 


Fl 


company  s 
the  resolution  |of 
conflicts  with 
present  with 
are  not  entitle^ 
privileges. 

14.  Applicants 
conflicts  of  in  erest 
the  granting  of  the 
Applicants 
does  not 
already  exist 
company  is 
several  states, 
where  Partici 
Companies  ari 


.  as;  ert 


present 


Federal  Register  /  Vol.  59,  No.  149  /  Thursday,  August  4,  1994  /  Notices 


ica^ts  further  represent  that 
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held  by  the  trustees  of 

•equired  by  Section  403(a) 

on  403(a)  also  provides 

must  have  exclusive 

iiscretion  to  manage  and 

with  two  exceptions:  (a) 
expressly  provides  that 
(are)  subject  to  the 
1  lamed  fiduciary  who  is 
which  case  the 
)  subject  to  proper 
in  accordance  with  the 
and  not  contrary  to 
when  the  authority  to 
or  dispose  of  assets  of 
delfegated  to  one  or  more 
mi  ngers  pursuant  to  Section 
Unless  one  of  the 
stated  in  Section  403(a) 
^stees  have  the  exclusive 
■esponsibility  for  voting 
a  named  fiduciary 
injvestment  manger,  the 
has  the 
to  vote  the  shares  held 
;  to  vote  such  shares  is 
trubtees  or  to  the  named 
event,  there  is  no  pass- 
to  the  participants  in 
A^ording.  Applicants  note 

case  with  insurance 
pa^te  accounts,  the  issue  of 
material  irreconcilable 
respect  to  voting  is  not 
ans  because  such  Plans 
to  pass-through  voting 


EJI3A. 


a  ly 


state  that  no  increased 
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states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Insurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  Applicants  state  that  the 
possibility,  however,  is  no  different  and 
no  greater  than  exists  where,  as  is 
currently  permitted,  a  single  insurer  and 
its  affiliates  offer  their  insurance 
products  in  several  states. 

15.  Applicants  argue  that  afilliation 
does  not  reduce  the  potential,  if  any 
exists,  for  differences  in  state  regulatory 
requirements.  In  any  event,  the. 
conditions  (adapted  fi-om  the  conditions 
included  in  Rule  6e-3(T)(b)(15)) 
discussed  below  are  designed  to 
safeguard  against  any  adverse  effects 
that  different  state  insurance  regulatory 
requirements  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Fund. 

16.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  properly  may 
disregard  voting  instructions  of  Contract 
owners.  Potential  disagreement  is 
limited  by  the  requirement  that  a 
disregard  of  voting  instructions  be  both 
reasonable  and  based  on  specified  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
instnictions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its 
investment  in  that  Fund.  No  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal. 

17.  Applicants  state  that  there  is  no'- 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would  or 
should  be  materially  different  from  what 
those  policies  would  or  should  be  if 
such  investment  company  or  series 
thereof  funded  only  variable  annuity  or 
only  variable  life  insurance  contracts. 
Applicants  therefore  argue  that  there  is 
no  reason  to  believe  that  conflicts  of 
interest  would  result  from  mixed 
funding.  Moreover.  Applicants 
represent  that  the  Funds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insiu^r  or  type  of  Contact. 

18.  Applicants  note  that  no  single 
investment  strategy  can  be  identified  as 


appropriate  to  a  particular  insurance 
product.  Each  pool  of  variable  annuity 
and  variable  life  insurance  contract 
owners  is  composed  of  individuals  of 
diverse  financial  status,  age,  insurance 
and  investment  goals.  Those  diversities 
are  of  greater  significance  than  any 
difference  in  insurance  products.  An 
investment  company  supporting  even 
one  type  of  insurance  product  njust 
accommodate  those  diverse  factors. 

19.  Applicants  further  note  that 
Section  817(h)  of  the  Code  is  the  only 
section  in  the  Code  where  separate 
accounts  are  discussed.  Section  817(b) 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f)(3)(iii).     . 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits,  among  other 
things,  "qualified  pension  or  retirement 
plans"  and  separate  accounts  to  share 
the  same  underlying  management 
investment  company.  Therefore,  neither 
the  Code,  the  Treasury  regulations  nor 
the  revenue  rulings  thereunder  pre.sent 
any  inherent  conflicts  of  interest  if 
Plans,  variable  annuity  separate 
accounts  and  variable  life  insurance 
separate  accounts  all  invest  in  the  same 
management'invesLracnt  company. 

20.  While  there  are  differences  in  the 
manner  in  which  distributions  are  taxed 
for  variable  annuity  contracts,  variable 
life  insurance  contracts  and  Plans. 
Applicants  state  that  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  separate  account  or  the 
Plan  is  unable  to  net  purchase  payments 
to  make  the  distributions,  that  separate 
account  or  the  Plan  will  redeem  shares 
of  the  Trust  at  net  asset  value.  The  plan 
will  then  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 
The  life  insurance  company  will 
surrender  values  fi-om  the  separate 
account  into  the  general  account  to 
make  distributions  in  accordancevvith 
the  terms  of  the  variable  contract. 

21.  With  respect  to  voting  rights, 
applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Contract  owners 
and  to  Plans.  Applicants  represent  that 
the  transfer  agent  for  the  Trust  will 
inform  each  Participating  Insurance 
Company  of  each  Account's  share  of 
ownership  in  the  Trust,  as  well  as 
inform  the  trustees  of  the  Plans  of  their 
holdings.  Each  Participating  Insurance 
Company  will  then  solicit  voting 
in.structions  in  accordance  with  Rules 
Re-2  and  6e-3(T). 
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^j..  Applicants  argue  that  the  ability  of 
Funds  to  sell  their  respective  shares 
directly  to  Plans  does  not  create  a 
"senior  Security",  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  Contract  owner 
vis-a-vis  a  participant  under  a  Plan. 
Regardless  of  the  rights  and  benefits  of 
participants  and  Contract  owners  under 
the  respective  Plans  and  Contracts,  the 
Plans  and  the  Accounts  have  rights  only 
with  respect  to  their  shares  of  the  Trust. 
Such  shares  may  be  redeemed  only  at 
net  asset  value.  No  shareholder  of  any 
of  the  Funds  has  any  preference  over 
any  other  shareholder  with  respect  to 
distribution  of  assets  or  payment  of 
dividends. 

23.  Finally,  applicants  state  that  there 
are  no  conflicts  between  Contract 
owners  and  participants  under  the  Plans 
with  respect  to  the  state  insurance 
commissioners'  veto  powers  (direct  with 
respect  to  variable  life  insurance  and 
indirect  with  respect  to  variable 
annuities)  over  investment  objectives. 
The  basic  premise  of  shareholder  voting 
is  that  not  all  shareholders  may  agree 
that  there  are  any  inherent  conflicts  of 
interest  between  shaireholders.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
cannot  simply  redeem  their  separate 
accounts  out  of  one  fund  and  invest 
those  monies  in  another  fund.  To 
accomplish  such  redemption  and 
transfers,,  complex  time  consuming 
transactions  must  be  undertaken. 
Conversely,  trustees  of  Plans  can  make 
the  decision  quickly  and  implement 
redemption  of  shares  ft-oni  a  Fund  and 
reinvest  the  monies  in  another  funding 
vehicle  without  the  same  regulatory 
impediments  or,  as  is  the  case  with  most 
Plans,  hold  cash  pending  suitable 
investment.  Based  on  the  foregoing. 
Applicants  represent  that  even  should 
there  arise  issues  where  the  interests  of 
Contract  owne.-s  and  the  interests  of 
Plans  conflict,  the  issues  can  be  almost 
immediately  resolved  because  trustees 
of  the  Plans  can,  independently,  redeem 
shares  out  of  the  Trust. 

24.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
these  factors  include:  The  cost  of 
organizing  and  operating  an  investment 
funding  medium;  the  lack  of  expertise 
with  respect  to  investment  management 
(particularly  with  respect  to  stock  and 
money  market  investments);  and  the 
lack  of  public  name  recognition  of 
certain  insurers  as  investment 
.professionals.  Applicants  argue  that  use 
of  the  Funds  as  common  investment 


media  for  the  Contracts  would 
ameliorate  these  concerns.  Participating 
Insurance  Companies  would  benefit 
from  the  investment  and  administrative 
expertise  of  MFS  as  well  as  from  the 
cost  efficiencies  and  investment 
flexibility  afforded  by  a  large  pool  of 
funds.  Applicants  state  that  making  the 
Funds  available  for  mixed  and  shared 
funding  will  encourage  more  insurance 
companies  to  offer  variable  contracts 
such  as  the  Contracts  which  will  then 
increase  competition  with  respect  to 
both  the  design  and  the  pricing  of 
variable  contracts.  This  can  be  expected 
to  result  in  greater  product  variation  and 
lower  charges.  Thus,  Applicants  argue 
that  Contract  owners  would  benefit 
because  mixed  and  shared  funding  will 
eliminate  a  significant  amount  of  the 
costs  of  establishing  and  administering 
separate  funds.  Moreover.  Applicants 
assert  that  sales  of  shares  of  the  Funds 
to  Plans  should  increase  the  amount  of 
assets  available  for  investment  by  the 
Funds.  This  should,  in  turn,  promote 
economies  of  scale,  permit  increased 
safety  of  investments  through  greater 
diversification,  and  make  the  addition 
of  new  portfolios  to  tlie  Trust  more 
feasible. 

25.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Additionally,  Applicants  note  the 
previous  issuance  of  an  order  permitting 
mixed  and  shared  funding  where  shares 
of  a  trust  were  sold  directly  to  qualified 
plans. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  requested 
order  is  granted: 

1.  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  of  each  Fund 
(each,  a  "Board")  shall  consist  of 
persons  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that,  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  days  if  the  v<^cancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  its  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  Contract  owners  of  all  of 
the  Accounts  investing  in  the  Fund.  A 


material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  an  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  or  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the  Fund 
are  managed;  (e)  a  difference  in  voting 
instructions  given  by  owners  of  variable 
annuity  contracts  and  owners  of 
variable  life  insurance  contracts;  or  (f)  a 
decision  by  an  insurer  to  disregard  the 
voting  instructions  of  Contract  owners. 

3.  Trie  Participating  Insurance 
Companies  and  MFS  (or  any  other 
investment  advisor  of  a  Fund)  will 
report  any  potential  or  existing  conflicts 
to  the  Board.  Participating  Insurance 
Companies  and  MFS  (or  any  other 
investment  advisor  of  a  Fund)  will  be 
responsible  for  assisting  the  appropriate 
Board  in  carrying  out  its  responsibilities 
under  these  conditions  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised,  including  information  as 
to  a  decision  by  a  Participating 
Insurance  Company  to  disregard  voting 
instructions  of  Contract  owners.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  the  Participating  Insurance 
Companies  under  the  agreements 
governing  participation  in  the  Funds 
and  these  responsibihties  will  be  carried 
out  with  a  view  only  to  the  interests  of 
Contract  owrners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disinterested  trustees  or  directors,  that 
an  irreconcilable  material  conflict 
exists,  the  relevant  Participating 
Insurance  Companies  shall,  at  their 
expense  and  to  the  extent  reasonably 
practicable,  take  steps  necessary  to 
remedy  or  eliminate  the  irreconcilable 
material  conflict,  including:  (a) 
withdrawing  the  assets  allocable  to 
some  or  aH  of  the  Accounts  from  the 
Fund  and  reinvesting  such  assets  in  a 
different  investment  medium  including 
another  portfolio  of  the  Fund  or  another 
Fund,  or  submitting  the  question  as  to 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners;  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity  contract 
owners  or  variable  life  insurance 
contract  owners)  that  votes  in  favor  of 
such  segregation,  or  offering  to  the 
affected  variable  contract  owners  the 
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option  of  makir  g  such  a  change;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account. 

The  responsil  tihty  to  take  remedial 
action  in  the  ev  int  of  a  Board 
determination  cf  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Utturance  Companies 
under  the  agreefnents  governing  their 
participation  in  the  Funds.  The 
responsibility  t(  i  take  such  remedial 
action  shall  be  <  arried  out  with  a  view 
only  to  the  intei  ests  of  Contract  owners. 
For  purposes  of  this  Condition  Four,  a 
majority  of  the  (  isinterested  members  of 
the  applicable  I  oard  shall  determine 
whether  any  pn  iposed  action  adequately 
remedies  any  m  iterial  irreconcilable 
conflict  but.  in  no  event  will  the  Fund 
or  MFS  be  requ:  red  to  establish  a  new 
funding  mediui  t  for  any  Contract. 
Further,  no  Part  cipating  Insurance 
Company  shall  )e  required  by  this 
Condition  Four  to  establish  a  new 
funding  niediuT  1  for  any  Contract  if  any 
offer  to  do  so  hi  s  been  decbned  by  a 
vote  of  a  majori  y  of  the  affected 
Contract  owner  . 

5.  The  Board' ;  determination  of  the 
existence  of  an  rreconcilable  material 
conflict  and  its  mphcations  shall  be 
made  known  pr  imptly  and  in  vmting  to 
all  Participating  Insurance  Companies, 

6.  Participatij  g  Insurance  Companies 
will  provide  paj  s-Lhrough  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commiss  on  interprets  the  1940 
Act  to  require  p  iss-through  voting 
privileges  for  Q  mtract  owners. 
Accordingly,  th  i  Participating  Insurance 
Companies  will  vote  shares  of  the  Fund 
held  in  their  Ac  :»uiits  in  a  maimer 
consistent  with  I'oting  instructions 
timely  received  from  Contract  owners. 
Participating  In  lurance  Companies  will 
be  responsible  f  ir  assuring  that  each  of 
their  Accounts  i  lalculates  voting 
privileges  in  a  e  tanner  consistent  with 
other  Participat  ng  Insurance 
Companies.  Th<  obligation  to  calculate 
voting  privilege ;  in  a  manner  consistent 
with  all  other  A  ;counts  will  be  a 
contractual  obli  ;ation  of  all 
Participating  In  urance  Companies 
under  the  agree  nents  governing  their 
participation  in  the  Funds.  Each 
Participating  In:  urance  Company  will 
vote  shares  for  \  /hich  it  has  not  received 
voting  instructi(  ins  as  well  as  shares 
attributable  to  il  in  the  same  proportion 
as  it  votes  share ;  for  which  it  has 
received  instruc  Lions. 

7.  All  reports  received  by  the  Board  of 
potential  or  exij  ting  conflicts,  and  all 
Board  action  wi  h  regard  to:  (a) 
determining  the  existence  of  a  conflict; 


(b)  notifying  Participating  Insurance 
CompKuiies  of  a  conflict;  and  (c) 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records.  Such  minutes  or  other  records 
shall  be  made  available  to  the 
Commission  upon  request. 

8.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Fund  shall  disclose  in  its 
prospectus  that:  (a)  shares  of  the  Fund 
are  offered  in  connection  with  mixed 
and  shared  funding;  (b)  ma'er'al 
conflicts  may  arise  from  mixed-and 
shared  funding  arrangements;  and  (c) 
the  Board  will  monitor  for  the  existence 
of  any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken  in 
response  to  such  conflicts. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  and,  in 
particular,  each  Fund  will  either 
provide  for  annual  meetings  (except  to 
the  e.xtent  that  the  Conunission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act.' 
(although  the  Funds  are  not  within  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act)  as  well  as  with  Section  16(a), 
and.  if  apphcable,  Section  16(b)  of  the 
1940  Act  Further,  each  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
wish  respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3{T)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  craiditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Funds 
and  the  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3{T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  applicable. 

11.  N'o  less  than  annually,  the 
Participating  Insurance  Companies  and/ 
or  MFS  (or  any  other  investment  advisor 
of  a  Fund)  shall  submit  to  the  Boards 
such  reports,  materials,  or  data  as  the 
Board  may  reasonably  request  so  that 
the  Boards  may  carry  out  fully  the 
obligations  imposed  by  the  conditions 
contained  in  the  application.  .Such 


reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Beards.  The 
obligations  of  the  Participating 
Insurance  Companies  to  provide  these 
reports,  materials,  and  data  to  the 
Boards  shall  be  a  contractual  obligation 
of  all  Participating  Insurance  Companies 
under  the  agreements  governing 
participation  in  the  Funds. 

12.  If  a  Plan  should  become  an  owner 
of  10%  or  more  of  the  assets  of  a  Fund, 
such  Plan  will  execute  a  fund 
participation  agreement  with  the 
applicable  Fiuid.  A  Plan  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchase  of  shares  of 
any  Fund. 

Conclusion 

For  the  reasons  stated  above, 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  uith  the 
standards  of  Section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  ODmmission,  by  the  Division  of 
Investinent  Management,  under  diilegated 
authority. 

Margaret  H.  McFarland, 
Deputy  SecKtary. 

|FR  Doc  94-18904  Filed  8-3-94:  8:45  ami 
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[Rel.  No.  »C-20433;  International  Series 
Release  No.  694;  812-8344] 

Ontario  Financing  Authority;  Notice  o< 
Application 

Julv  28.  1994. 

AGENCY:  5>ecurities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Ontario  Financing  Aiithoritv 

("OFA"). 

RELEVANT  ACT  SECTIONS:  Exemption 

requested  under  section  6(c)  from  all 

provisions  of  the  Act. 

SUMMARY  Of  APPI.ICATION:  OFA,  a  public 

authority  established  by  the  Province  of 

Ontario,  Canada,  seeks  an  order 

exempting  it  from  all  provisions  of  the 

Act  in  connection  with  the  offer  and 

sale  of  its  debt  securities  in  the  United 

States. 

FILING  DATE:  The  application  was  filed 

on  April  20.  1994  and  amended  on  July 

20,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  22, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
.  applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  vmting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549. 
Applicant,  c/o  Pamela  M.  Gibson, 
Shearman  &  Sterling,  Commerce  Court 
West.  199  Bay  Street.  Suite  4405, 
Toronto,  Canada.  M5L  1E8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Senior  Attorney,  (202)  942- 
0565,  or  C  David  Messman,  Branch 
Chief,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Repreaentatioiis 

1.  OFA  is  a  statutory  authority  of  the 
Province  of  Ontario  ("Ontario"  or  the 
"Province")  established  on  November 
15, 1993  by  the  Province  imder  the 
Capital  Investment  Plan  Act,  1993  (the 
"Capital  Investment  Act").  The  Province 
established  OFA  to  assist  the  Province, 
and  mimicipalities,  school  boards,  post* 
secondary  institutions,  hospitals  and 
other  public  bodies  (the  "Public  Sector 
Clients")  to  borrow  and  invest  money, 
and  provide  other  financial  services. 
Through  OFA,  money  will  be  raised  to 
finance  capital  investment  in  the  areas 
of,  among  others,  education,  health-care, 
transportation,  and  water  and  sewage 
infrastructure.  OFA  is  expected  to 
become  a  major  financing  vehicle  for 
borrowing  by  Public  Sector  Clients. 

2.  OFA  proposes  to  issue  and  sell  in 
the  United  States  debt  securities 
untonditionally  guaranteed  by  the 
Province  ("Guaranteed  Debt 
Securities"),  The  proceeds  of  the 
Guaranteed  Debt  Securities  wUl  be  lent 
to  various  Public  Sector  Clients. 
Substantially  all  of  the  moneys 
borrowed  by  OFA  will  be  re-lent  to  the 
Public  Sector  Clients.  Fluids  not 
immediately  lent  to  the  Province  or 
Public  Sector  Clients  will  be  invested  by 
OFA.  In  order  to  assure  favorable  terms 


to  the  Public  Sector  Clients,  and  in 
anticipation  of  their  borrowing  needs, 
OFA  may  borrow  and  then  invest  the 
proceeds  of  such  borrowings 
temporarily  in  debt  instruments,  such  as 
banker's  acceptances.  Treasury  bills, 
and  commercial  paper  until  the  Public 
Sector  Clients  require  such  funds. 

3.  Guaranteed  Debt  Securities  wiU  be 
direct,  unsecured  obligations  of  OFA, 
with  the  payment  of  principal,  and  any 
interest  or  premium,  irrevocably  and 
unconditionally  guaranteed  by  the 
Province  (the  "Provincial  Guarantee") 
pursuant  to  an  order  of  the  Lieutenant 
Governor  in  Council  under  the 
Financial  Administration  Act  (the 
"FAA").  Section  22  of  the  FAA 
provides,  in  part,  that  the  Lieutenant 
Governor  in  Coimcil  may  by  order 
authorize  the  Minister  of  Finance,  on 
behalf  of  Ontario,  "to  agree  to  guarantee 
or  indemnify  the  debts,  obligations, 
securities  or  undertakings  of  any  person 

*  *  *  [and]  may  fix  such  terms  and 
conditions  as  are  considered  advisable 

*  *  *."  Piu^uant  to  this  authority. 
Guaranteed  Debt  Sectirities  will  bear  the 
irrevocable  unconditional  guarantee  of 
the  Province  so  that,  in  the  event  of  a 
default,  holders  of  Guaranteed  Debt 
Securities  may  proceed  directly  against 
the  Province  under  such  guarantee 
without  first  proceeding  against  OFA, 
and  such  amovmt  will  then  be  payable 
out  of  the  Consolidated  Revenue  Fund 
of  the  Province. 

4.  The  Capital  Investment  Act  is  the 
primary  legislation  governing  OFA  and 
sets  out  OFA's  constitution,  functions, 
and  powers.  The  Minister  of  Finance  of 
the  Province  is  responsible  for  the 
administration  of  the  Coital  Investment 
Act  in  respect  of  OFA.  Piusuant  to  the 
Capital  Investment  Act,  OFA  is  required 
to  submit  an  annual  report  on  its  affairs, 
including  audited  financial  statements, 
to  the  Minister  of  Finance  within  90 
days  of  the  end  of  its  fiscal  year.  The 
financial  statements  are  audited  by  the 
Provincial  Auditor. 

5.  The  Lieutenant  Governor  in 
Coimcil  is  empowered  to  make 
regulations  respecting  the  management, 
control,  and  administration  of  the  affairs 
of  OFA.  OFA's  board  of  directore  may 
pass  by-laws  regulating  OFA's 
proceedings,  specifying  the  powers  and 
duties  of  the  officers  and  employees  and 
generally  for  the  management  of  OFA. 
In  particular,  the  power  of  OFA  to 
borrow,  issue  securities,  make  short- 
term  investments,  manage  risk 
associated  with  finanring  and 
investment,  or  incur  liabilities  in  order 
to  facilitate  financings  by  others  only 
may  be  exercised  under  the  authority  of 
a  by-law  that  has  been  approved  by  the 
Minister  of  Finance. 


6.  Substantially  all  of  OFA's  assets  are 
expected  to  include:  (i)  Obligations  of 
Public  Sector  Clients  to  repay  loans 
made  to  them  by  OFA;  (ii)  the  assets, 
consisting  primarily  of  deposit 
obligations,  of  The  Province  of  Ontario 
Savings  Office;  (iii)  obligations  of 
certain  Public  Sector  CUents  to  repay 
loans  made  to  them  by  the  Province  and 
transferred  to  OFA;  (iv)  investments  to 
facilitate  OFA's  cash  flow  management 
and  maximize  the  return  on  its  surplus 
funds  and  those  of  Public  Sector  Clients; 
and  (v)  such  other  assets,  which  may 
consist  of  obligations  or  investments,  as 
permitted  by  the  Capital  Investment 
Act. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines  an 
investment  company  as  an  issuer 
engaged  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  owning  "investment 
securities"  having  a  value  exceeding 
40%  of  the  value  of  such  issuer's  total 
assets.  Because  substantially  all  of  the 
moneys  borrowed  by  OFA  will  be  lent 
to  Public  Sector  CUents,  a  substantial 
portion  of  OFA's  assets  will  consist  of 
obligations  of  the  Public  Sector  Clients 
to  repay  such  loans.  In  addition.  OFA 
will  invest  its  ovvn  surplus  funds  and 
those  of  other  Pubhc  Sector  Clients,  as 
well  as  make  temporary  investments. 
Such  obligations  and  investments  could 
be  deemed  to  be  "investment  securities" 
within  the  meaning  of  section  3(a)(3). 
As  a  result,  OFA  could  be  deemed  to  be 
an  "investment  company"  under  the 
Act. 

2.  Section  6(c)  permits  the  SEC  to 
grant  an  exmnption  from  the  provisions 
of  the  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  and  appropriate 
in  the  public  interest,  consistent  with 
the  protection  of  investors,  and 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
UieAct. 

3.  OFA  beheves  that  granting  the 
exemption  would  be  appropriate  in  the 
public  interest.  It  would  benefit  United 
States  investors  by  making  the 
Guaranteed  Debt  Securities  more  readily 
available  to  such  investors.  It  also 
would  expand  the  United  States'  market 
for  OFA's  Guaranteed  Debt  Securities 
and  thus  encourage  the  free  flow  of 
capital  among  nations. 

.  4.  OFA  furtner  believes  that  granting 
the  exemption  requested  would  be 
consistent  with  the  protection  of 
investors.  The  payment  of  the  principal 
of,  and  any  premium  or  interest  on,  the 
Guaranteed  Debt  Securities  will  be 
irrevocably  and  unconditionally 
guaranteed  by  the  Province.  As  a  result, 
the  Guaranteed  Debt  Securities  will  be 
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backed  by  the  sovereign  credit  of  the 
Province  and  lot  merely  the  credit  and 
assets  of  OFA 

5.  Finally,  C  FA  believes  an  exemption 
would  be  con:  istent  with  the  purposes 
fairly  intendei  I  by  the  policy  and 
provisions  of  the  Act.  OFA  is  a 
governmental  Icentral  financing  and 
investing  auth  ority  that  was  organized 
to  obtain  and  i  irrange  efficient  financing 
and  investmei  its  for  the  requirements  of 
public  author  ties  of  the  Province.  OFA 
is  thus  a  statutory  body  with 

different  from  the  types 
companies  at  which  the 
s  directed  and  for  which 


characteristic! 
of  investment 
Act  generally 
its  substantive 
or  suitable. 


provisions  are  necessary 


Applicant's  C  inditions 

OFA  agrees  that  any  order  of  the  SEC 
granting  the  re  quested  relief  shall  be 
subject  to  the  ollowing  conditions: 

1.  No  Gucira  iteed  Deot  Securities  will 
be  offered  or  s  )ld  within  the  United 
States  unless:  a)  They  are  registered 
imder  the  Seci  irities  Act  of  1933  (the 
"Securities  Act");  (b)  in  the  opinion  of 
United  States  counsel  for  OFA,  an 
exemption  fro:  n  registration  under  the 
Securities  Act  is  available  with  respect 
to  such  ofi^er  a  id  sale;  or  (c)  the  staff  of 
the  SEC  states  in  writing  that  they  will 
not  recommen  d  that  the  SEC  take  any 
enforcement  a  :tion  under  the  Securities 
Act  if  such  sec  urities  are  offered  and 
sold  in  the  Un  ted  States  without 
registration. 

2.  All  borrowings  by  OFA.  including 
the  issuance  b  i  OFA  of  the  Guaranteed 
Debt  Securitie  \,  will  be  effected  in 
accordance  wi  th  the  provisions  of  the 
Capital  Investj  aent  Act  and  any 
applicable  reg  ilations  and  by-laws 
promulgated  t  lereunder.  All 
investments  o:  funds  of  OFA  and  any 
Pubic  Sector  C  lient  will  be  made  by 
OFA  in  accord  ance  with  the 
requirements  (  f  the  Capital  Investment 
Act  and  any  a]  iplicable  regulations  and 
by-laws  promi  Jgated  thereunder.  All 
temporary  inv  (stments  by  OFA  will  be 
made  in  accon  lance  with  the 
requirements  <  f  the  Capital  Investment 
Act  and  any  a]  plicable  regulations  and 
by-laws  promi  Igated  thereunder. 

3.  The  paynKnt  of  principal  of,  and 
any  interest  orjpremium  on,  all 
Guaranteed  De  3t  Securities  issued  by 
OFA  will  be  ir  evocably  and 
unconditional  y  guaranteed  by  the 
Province  pursi  lant  to  an  order  of  the 
Lieutenant  Goyemor  in  Council  under 
the  FAA. 

4.  Applicant  and  the  Province  will 
expressly  subr  lit  to  the  jurisdiction  of 
any  state  or  fe(  eral  court  in  the  City  or 
State  of  New  \  ork  in  any  action  or 
proceeding  ari  >ing  out  of  or  relating  to 


the  Guaranteed  Debt  Securities  and  the 
Provincial  Guarantee,  and  Applicant 
and  the  Province  will  agree  that  all 
claims  in  respect  of  such  action  or 
proceeding  may  be  heard  and 
determined  in  such  New  York  State 
court  or  in  any  such  federal  court. 
Apphcantand  the  Province  also  will 
waive  the  defense  of  an  inconvenient 
forum  to  the  maintenance  of  any  such 
action  or  proceeding.  Applicant  and  the 
Province  will  appoint  an  agent  for 
service  of  process  with  an  office  in  New 
York,  New  York,  as  agent  to  receive  on 
behalf  of  Applicant  and  the  Province 
service  of  copies  of  the  summons  and 
complaint  and  any  other  process  which 
may  be  served  in  any  such  action  or 
proceeding.  Such  consent  to  jurisdiction 
and  appointment  of  an  agent  for  service 
of  process  will  be  irrevocable  until  all 
amounts  due  and  payable  in  respect  of 
any  such  Guaranteed  Debt  Securities 
have  been  paid.  Applicant  will  agree  to 
explicitly  waive  any  immunity  it  may 
have  fi-om  jurisdiction  and  from 
execution  or  attachment  or  any  process 
in  the  nature  thereof  in  respect  of  any 
suit,  action,  or  proceeding  arising  out  of 
or  relating  to  the  Guaranteed  Debt 
Securities.  The  Province  will  agree  to 
explicitly  waive  any  immunity  the 
Province  may  have  firom  jurisdiction  in 
respect  of  any  such  action. 

5.  In  respect  of  any  action  or 
proceeding  brought  with  respect  to  such 
Guaranteed  Debt  Securities  or 
Provincial  Guarantee  instituted  in  any 
state  or  federal  court  in  the  United 
States  (other  than  any  action  or 
proceeding  in  any  New  York  State  or 
federal  court  in  New  York  City  referred 
to  in  the  preceding  paragraph),  each  of 
OFA  and  the  Province  will  agree  to 
accept  service  of  process  by  any  form  of 
mail  requiring  a  signed  receipt  effected 
in  accordance  with  Sections 
1608(b)(3)(B)  and  1608(a)(3), 
respectively,  of  the  Foreign  Sovereign 
Immunities  Act  of  1976  (28  U.S.C. 
1608).  In  agreeing  to  accept  such  service 
of  process  in  any  such  action  or 
proceeding,  neither  OFA  nor  the 
Province  will  waive  any  claim  of 
sovereign  immunity  it  may  have  with 
respect  to  itself  or  its  property  in  any 
such  action  or  proceeding,  consent  to 
the  subject  matter  jurisdiction  or 
jurisdiction  in  personam  of  any  such 
court,  agree  that  any  such  court  is  a 
proper  forum  for  any  such  action  or 
proceeding,  or  waive  any  rights  it  may 
have  to  remove  any  such  action  or 
proceeding  fi-om  state  court  to  federal 
court. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-18962  Filed  8-3-94;  a:45  ami 
BILLING  CODE  8010-01-M 

[Investment  Company  Act  Release  No. 
20432;  File  No.  811-5492] 

TCW  Investment  Funds,  Inc.; 
Application  for  Deregistration 

July  28, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  TCW  Investment  Funds.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  on  Form 
N-8F  was  filed  on  July  25, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  22, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or. 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicant,  865  South  Figueroa  Street, 
Suite  1800,  Los  Angeles,  California 
90017. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
942-0581,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  RegulationJ. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  as  a  Maryland 
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corporation.  On  March  4, 1988, 
applicant  registered  as  an  investment 
company  under  the  Act,  and  filed  a 
registration  statement  on  Form  N-IA 
under  the  Securities  Act  of  1933  and 
section  8{b)  of  the  Act.  The  registration 
statement  became  effective  on  July  13, 
1988,  and  applicant's  initial  public 
offering  commenced  immediately 
thereafter. 

2.  On  February  16,1994.  applicant's 
board  of  directors  approved  an 
agreement  and  plan  of  reorganization 
(the  "Plan")  between  applicant  and 
TCW  Funds,  Inc.  ("TCW  Funds"),  a 
registered,  open-end  management 
company.  The  Plan  provided  for  the 
transfer  of  all  of  the  assetl  and  liabilities 
of  applicant's  sole  series,  the  Money 
Market  Portfolio,  in  exchange  for  shares 
of  TCW  Galileo  Money  Market  Fund 
("Galileo"),  a  series  of  TCW  Funds. 

3.  Definitive  proxy  materials  relating 
to  the  Plan  were  filed  with  the  SEC  on 
March  23, 1994,  and  proxy  materials 
were  mailed  to  applicant's  on  or  about 
March  25, 1994. 

4.  On  April  6, 1994.  the  SEC  issued 
an  order  ^  permitting  applicant  to 
exchange  its  assets  and  liabilities  for 
shares  of  Galileo,  provided  that 
applicant's  shareholders  approved  the 
exchange,  bi  the  application  requesting 
that  order,  it  was  stated  that  the  reason 
for  the  reorganization  was  to  help 
reduce  overall  operating  expenses 
because  of  economies  of  scale  achieved 
by  spreading  certain  management  and 
administrative  expenses  over  a  larger 
asset  base.  Applicant's  shareholders 
voted  to  approve  the  Plan  at  a  special 
meeting  of  applicant's  shareholders  on 
April  20,  1994. 

5.  As  of  May  23, 1994,  applicant  had 
87,893,619  shares  outstanding,  having 
an  aggregate  net  asset  value  of 
$87,893,619,  and  a  per  share  net  asset 
value  of  $1.00.  On  May  23,  1994. 
pursuant  to  the  Plan,  applicant 
transferred  all  of  its  assets  and  Uabilities 
to  the  TCW  Funds,  Inc.  in  exchange  for 
shares  of  Galileo.  The  aggregate  net  asset 
value  of  the  Galileo  shares  received  was 
equal  to  the  net  asset  value  of 
applicant's  shares  held.  Applicant  then 
distributed  the  Galileo  shares  it  received 
pro  rata  to  its  shareholders,  in  complete 
liquidation  of  applicant. 

6.  No  brokerage  commissions  were 
paid  in  connection  with  the 
reorganization.  The  expenses  applicable 
to  the  Plan,  consisting  of  accounting, 
printing,  administrative,  and  certain 
legal  expenses,  are  estimated  to  be 
approximately  $10,000.  These  expenses 


have  been  or  will  be  paid  by  TCW 
Funds  Management,  Inc..  applicant's 
investment  adviser. 

7.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged  in, 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

8.  Applicant  intends  to  file  Articles  of 
Dissolution  with  the  Maryland 
Department  of  Assessments  and 
Taxation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarlanil. 
Deputy  Secretary. 

|FR  Doc.  94-18963  Filed  8-3-94;  8:45  ami 
BILUNG  CODE  801(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #8298] 

California;  Declaration  of  Disaster 
Loan  Area 

Stanislaus  County  and  the  contiguous 
counties  of  Calaveras,  Mariposa, 
Merced,  San  Joaquin,  Santa  Clara,  and 
Tuolumne  in  the  State  of  California 
constitute  an  economic  injury  disaster 
loan  area  due  to  damages  caused  by  a 
fire  which  occurred  on  April  17,  1994 
in  the  Qty  of  Modesto.  Efigible^mall 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  April  26, 1995  at 
the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento. 
CA  95853-4795,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:July  26.  1994. 
Erskine  B.  Bowles, 
Administrator 

|FR  Doc.  94-T9076  Filed  8-3-94:  8:45  am] 
BILUNO  COOE  aO2S-01-M 


'  TCW  Investment  Funds.  Investment  Company 
Act  Release  No».  20130  (Mar.  11, 19*4)  (notice)  and 
20201  (Apr.  6.  1994)  (order). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Henry,  Johnson  and  Lafayette 
Counties,  MO 

agency:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Henry,  Johnson  and  Lafayette  Counties. 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  Neumann,  Federal  Highway 
Admini.stration.  P.O.  Box  1787,  Jefferson 
Citv,  MO  65102.  Telephone  Number 
314-636-7104;  or  Mr.  Bob  Sfreddo. 
Design  Engineer,  Missouri  Highway  and 
Transportation  Department,  P.O.  Box 
270,  Jefferson  City,  MO  65102, 
Telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD)  and  the  U.S.  Army 
Corps  of  Engineers,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  a  portion  of 
Missouri  Route  13  in  Henry,  Johnson 
and  Lafayette  Counties,  Missouri. 
Improvements  would  involve  the 
reconstruction  of  existing  Route  13  from 
Lexington  to  south  of  Clinton,  a  total 
distance  of  approximately  154.7 
kilometers  (70  miles). 

1.  The  proposed  improvement  is 
considered  necessary  to  meet 
anticipated  trafiic  demand  and  to 
improve  roadway  safety.  The  project 
would  serve  as  an  alternative  access  to 
Whiteman  Air  Force  Base. 

2.  In  Missouri,  alternatives  under 
consideration  include  (1)  a  "no  build" 
option,  (2)  improvement  of  the  existing 
alignment,  and  (3)  alternatives  on  new 
alignments.  Authorization  pursuant  to 
Section  404  of  the  Clean  Water  Act  will 
be  required.  Concurrent  with 
preparation  of  the  EIS,  the  Corps  of 
Engineers  will  evaluate  the  alternatives 
and  associated  impacts  that  would 
result  ft-om  the  project.  Comments 
received  during  the  EIS  process  will  be 
considered  by  the  Corps  of  Engineers  in 
the  evaluation. 

3.  To  date,  preliminary  information 
has  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  has  been  initiated  with  Federal, 
State,  and  local  agencies.  A  formal 
scoping  meeting  is  scheduled  for  August 
10.  1994,  in  Warrensburg,  Missouri.  In 
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Issued  on:  Jul 
Gerald  J.  Reihs^ 

Division  Admin,  strator, 
[FR  Doc.  94-19C  52 
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Federal  Railroad  Administration 
Petition  for  W,  livers  of  Compliance 
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is  hereby  given  that  the 
■  Administration  (FRA) 
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Burlington  Noi  Ihern  Railroad  (BN) 

(FRA  Waiver  ^tition  Docket  Number 
SA-94-5) 

The  BN  seek  5  a  waiver  of  compliance 
from  certain  se  ctions  of  the  Railroad 
Safety  Appliance  Standards  (49  CFR 
Part  231).  BN  states  that  it  will  be 
building  one  ti  unset  of  its  "trough 
train"  equipmt  nt.  This  train  will  be 
composed  of  2  !  13-section  cars.  The 
parking  brakes  on  these  cars  are  of 
conventional  design,  but  their  location 
is  not  standard  The  unique  size  and 
design  of  one  1 3-section  car  does  not 
allow  the  conv  mtional  application  of  a 
handbrake. 

BN  requests  i  waiver  fi-om  49  CFR 
231.1(a)(1),  23  .l(a)(3)(i).  and 
231.1(a)(3)(ii).  Section  231.1(a)(1) 
requires  that  tt.  ere  be  one  efficient 
handbrake  whi  :h  shall  operate  in 
harmony  with  he  power  brake  installed 
on  the  car. 

BN  states  the  I  the  13-section  trough 
train  car  has  1-!  truck  assemblies;  2 
single  axle  true  ks  and  12  two  axle 
trucks.  It  is  im  lossible  to  brake  a 
minimum  of  h<  If  the  total  axles  under 


the  13-section  car  fi-om  one  parking 
brake  location.  A  much  more  positive 
brake  is  provided  by  the  proposed 
system  that  has  each  parking  brake 
holding  2  two  axle  trucks.  No  active 
linkage  cross  any  articulation  under  this 
system.  The  system  uses  a  minimum  of 
4  parking  brakes  that  brake  16  axles  out 
of  the  24  axle  total.  The  13-section 
trough  train  car  requires  more  than  one 
parking  brake  per  car  to  safely  hold  the 
car  when  stopped.  There  are  many  cars 
that  operate  successfully  with  more  than 
one  handbrake,  such  as  heavy  duty  flat 
cars,  articulated  intermodal  cars  and 
stand  alone  intermodal  cars  connected 
into  groups  with  drawbars. 

Section  231.1(a)(3)(i)  requires  that  the 
handbrake  be  so  located  that  it  can  be 
safely  operated  while  the  car  is  in 
motion.  BN  states  that  the  long  length  of 
a  trough  train  car  (278  feet)  necessitates 
multiple  parking  brakes  to  hold  the  car 
safely  on  grades  and  direct  simple 
parking  brake  connections  to  the 
individual  trucks  and  axles,  requires 
that  multiple  parking  brakes  be  applied 
along  the  length  of  the  car.  Four  parking 
brakes  per  car  is  proposed.  The  location 
of  the  parking  brakes  does  not  lend  itself 
to  making  provisions  for  the  brake  to  be 
operated  while  the  car  is  in  motion.  The 
design  of  the  car  will  not  allow  the 
application  of  a  standard  handbrake  to 
safely  allow  a  man  to  ride  the  car  while 
setting  the  brake.  These  cars  are 
specifically  designed  for  unit  train 
operation  and  will  be  used  in  services 
where  the  train  is  loaded  and  unloaded 
in  full  trains  or  large  blocks  of  cars, 
while  coupled  to  and  under  the  control 
of  a  locomotive.  The  parking  brakes  are 
designed  to  hold  the  car  once  stopped, 
on  any  practical  grade  for  whatever 
reason.  The  safety  of  employees  is 
enhanced  by  allowing  them  to  apply  the 
brake  from  the  ground,  without  the  need 
to  climb  onto  the  equipment. 

The  BN  has  had  a  policy  in  effect  for 
several  years  that  prohibits  anyone  fit)m 
mounting  or  dismounting  any  freight 
car,  caboose,  or  locomotive  while  it  is 
moving.  The  application  of  parking 
brakes  on  this  type  of  car  will  only  be 
done  while  the  car  is  stopped.  A  waiver 
is  requested  that  allows  the  operation  of 
the  parking  brake  only  when  the  car  is 
stopped. 

Section  231.1(a)(3)(ii)  requires  that 
the  brake  shaft  be  located  on  end  of  car, 
to  the  left  of  and  not  less  than  17  nor 
more  than  22  inches  from  center. 

BN  states  that  due  to  the  design  of  the 
car  and  the  need  to  operate  the  parking 
brake  from  the  ground,  it  is  imperative 
that  the  brake  wheel  and  mechanism  be 
mounted  in  such  a  way  as  to  make  its 
operation  as  safe  as  possible.  The  brake 
wheel  and  mechanism  has  been 


mounted  as  low  as  the  car  design  will 
allow  (approximately  3-foot  10  inches 
from  the  top  of  the  rail  to  the  bottom  of 
the  wheel  rim)  and  as  close  to  the  side 
of  the  car  as  possible  (52  inches  to  the 
center  of  the  brake  shaft  fi-om  the  center 
of  the  car.)  This  location  allows  the 
brake  to  be  easily  operated  from  the 
ground  while  the  car  is  stopped. 

The  BN  states  the  trough  train 
provides  the  latest  advancements  in 
slackless  technology,  car  geometry, 
aerodynamics  and  safety. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-94-5  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  before 
September  6, 1994  will  be  considered  by 
niA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 

Issued  in  Washington,  D.C.  on  August  1, 
1994. 

Phil  Olekszyk 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

(FR  Doc.  94-19032  Filed  8-3-94;  8:45  am) 
BILUNG  COOE  4910-06-P 


Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3300 
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Applicant:  Southern  Pacific  Lines, 
Mr.  J.A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco, 
California  94105. 
The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed  conversion  of 
the  manual  interloddng  system  to  a 
traffic  control  system,  at  Grant  Tower, 
milepost  WA-745.4,  near  Salt  Lake  City, 
Utah,  Rocky  Mountain  Region, 
Subdivision  7. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  safety  by  having 
the  dispatcher  use  only  one  set  of 
operating  rules  for  the  territory  under 
his  control. 
BS-AP-No.  3301 
Applicant:  Southern  Pacific  Lines, 
Mr.  J.A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco, 
CaUfomia  94105. 
The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed  conversion  of 
the  manual  interlocking  system  to  a 
traffic  control  system,  at  Tower  112, 
milepost  THE-211.0,  near  San  Antonio, 
Texas,  Gulf  Coast  Region,  Del  Rio 
District. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  safety  by  having 
the  dispatcher  use  only  one  set  of 
operating  rules  for  the  territory  under 
his  control. 
BS-AP-No.  3302 
AppUcant:  Southern  Pacific  Lines, 
Mr.  J.A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco, 
California  94105. 
The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed  conversion  of 
the  manual  interlodiing  system  to  a 
traffic  control  system,  at  Becks,  milepost 
WA-748.7,  near  SaU  Lake  City,  Utah, 
Rocky  Mountain  Region,  Subdivision  7. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  safety  by  having 
the  dispatcher  use  only  one  set  of 
operating  rules  for  the  territory  under 
his  control. 
BS-AP-No.  3303 
Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer — Signals,  1416  Uiodge 
Street,  Room  1000,  Omaha, 
Nebraska  68179. 
The  Union  Pacific  Reiilroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
interlocking  signals  at  M.P.  Junction, 
milepost  145.9  and  CCTA,  milepost 
145.9,  near  Corpus  Christi,  Texas, 
Corpus  Christi  Subdivision,  San 
Antonio  ENvision;  including  installation 
of  stop  signs  at  the  CCTA  rail  crossing 
at  grade,  milepost  145.9. 


The  reason  given  for  the  proposed 
changes  is  to  reduce  maintenance. 
BS-AP-No.  3304 
Applicant,:  The  Belt  Railway 
Company  of  Chicago,  Mr.  T.  F.  Bell. 
Engineer-Signals  and 
Commimications,  6900  South 
Central  Avenue,  Bedford  Park, 
Illinois  60638. 
The  Belt  Railway  Company  of  Chicago 
seeks  approval  of  the  proposed 
modification  of  the  55th  Street 
Interlocking,  in  Chicago,  Illinois; 
consisting  of  the  discontinuance  and 
removal  of  foiu-  controlled  signals. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  redundant 
signals,  replace  aging  cable,  and 
maximize  the  efficiency  and  safety  of 
train  operations. 
BS-AP-No.  3305 
Applicant:  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  Mr.  W. 
S.  Seery,  Director  Signal  Systems, 
Communications  and  Signal,  4515 
Kansas  Avenue,  Kansas  City, 
Kansas  66106-1199. 
The  Atchison,  Topeka  and  Scuita  Fe 
Railway  Company  seeks  approval  of  the 
proposed  modification  of  the  automatic 
block  signal  system,  on  the  single  main 
track,  between  milepost  0.0  and 
milepost  10.0,  near  DeSoto,  Kansas, 
Eastern  Region,  Topeka  Subdivision; 
consisting  of  the  relocation  of  four 
automatic  block  signals  and  the 
discontinuance  and  removal  of  two 
automatic  block  signals. 

The  reason  given  for  the  proposed 
changes  is  to  permit  the  railroad  to  take 
advantage  of  electronic  track  circuitry 
and  allow  more  efficient  operations  over 
the  subdivision. 
BS-AP-No.  3306 
Applicant:  Wisconsin  Central 
Limited,  Mr.  Glenn  J.  Kerbs,  Vice 
President  Engineering,  P.O.  Box 
5062,  Rosemont,  Illinois  60017- 
5062. 
The  Wisconsin  Central  Limited  (WC) 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system,  between  milepost 
CM  166.7  and  milepost  CM  176.5,  near 
Oshkoch,  Wisconsin,  on  the  Neenah 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  the  WC  is  rerouting  all  traffic 
onto  the  Fox  Valley  Western  Ltd.  and 
abandoning  the  track  between  milepost 
CM  166.87  and  CM  176.  5. 
BS-AP-No.  3307 
Applicant:  CSX  Transportation, 
Incorporated,  Mr.  D.  G.  Orr,  Chief. 
Engineer — Train  Control,  500  Water 
Street  (S/C  J-350).  Jacksonville, 
Florida  32202. 
CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 


modification  of  the  traffic  control 
system,  on  the  single  main  track, 
between  Wartrace,  Tennessee,  milepost 
J55.7  and  Tullahoma,  Tennessee, 
milepost  J67.1,  Mobile  Division, 
Chattanooga  Subdivision;  consisting  of 
the  discontinuance  and  removal  of 
automatic  signals  58-6  and  58-7. 

The  reason  given  for  the  proposed 
changes  is  the  installation  of  electronic; 
coded  track  circuits  associated  with 
pole  elimination  for  improved 
operations  and  efficiency. 
BS-AP-No.  3308 
Applicant:  CSX  Transportation, 
Incorporated,  Mr.  D.  G.  Orr,  Chief 
Engineer — ^Train  Control.  500  Watnr 
Street  (S/C  J-350).  Jacksonville, 
Florida  32202. 
CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system,  on  the  single 
main  track,  between  Danley.  milepost 
J7.0  and  738  feet  north  of  Nolensville 
Road  Bridge,  near  Nashville,  Termessee. 
Mobile  Division,  Nashville  Terminal 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of 
automatic  signal  D2-6  and  controlled 
signal  232L,  and  the  conversion  of 
automatic  signal  D2-7  to  an  approach 
signal. 

The  reason  given  for  the  proposed 
changes  is  due  to  storm  damage  the  pole 
line  and  the  signal  system  is  not  needed 
for  present  dav  operation. 
BS-AP-No.  3309 
Applicant:  CSX  Transportation, 
Incorporated,  Mr.  D.G.  Orr,  Chief 
Engineer — Train  Control,  500  Wafer 
Street  (S/C  J-350),  Jacksonville, 
Florida  32202. 
CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  and  automatic  block 
signal  system,  on  the  single  main  track. 
between  milepost  CA85.6,  near 
Richmond,  Virginia  and  milepost 
CA160.4,  near  Gordonsville,  Virginia. 
Huntington  Division,  Piedmont 
Subdivision,  and  operate  trains  by 
Direct  Traffic  Control  Rules. 

The  reason  given  for  the  proposed 
changes  is  due  to  storm  damage  and 
rusty  rail  conditions  it  is  too  costly  to 
rebuild  the  signal  system  no  longer 
needed  for  present  day  operation. 
BS-AP-No.  3310 
Applicants:  Union  Railroad  Company. 
Mr.  G.E.  Steins,  Assistant  Vice 
President  and  General  Manager,  135 
Jamison  Lane,  P.O.  Box  68, 
Monroeville,  Pennsylvania  15146. 
CSX  Transportation,  Incorporated, 
Mr.  D.G.  Orr,  Chief  Engineer — Train 
Control,  500  Water  Street  (S/C  J- 
350),  Jacksonville,  Florida  32202. 
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The  Union  Rnlroad  Company  and 
CSX  Transportaoon,  Incorporated 
jointly  seek  approval  of  the  proposed 
modification  of  VMO"  Interlocking, 
Dexter  Yard,  ^k)  Ih  Versailles 
Township,  Penn^lvania;  consisting  of 
the  reduction  ofithe  interlocking  limits, 
the  discontinuance  and  removal  of  eight 
controlled  signa  s,  and  the  removal  of 
nine  electric  loc  :s. 

The  reason  gi^  en  for  the  proposed 
changes  is  the  d<  icline  in  train  traffic 
and  a  change  in  jperations. 
BS-AP-No.  301 
Applicant:  Soi  t  Line  Railroad 
Company.  N  Ir.  R.L.  Nash,  Director 
Signals  and  Communications,  105 
South  5th  Street,  Box  530, 
Minneapolis,  Minnesota  55440. 
The  Soo  Lane  Railroad  Company  seeks 
approval  of  the  relocation  of  absolute 
signal  22L,  a  distance  of  684  feet  west, 
on  the  No.  2  Main  Track,  near  Moseby 
Junction,  milepdet  481.9,  near  Moseby, 
Missouri,  Gateway  Division,  Kansas  City 
SubdiWsion. 

The  reason  givlen  for  the  proposed 
changes  is  to  redluce  maintenance  costs 
of  rehabilitating  the  pole  line  on  an 
unstable  embankment  slope  caused  by 
heavy  rains  during  1993. 
BS-AP-No.  33li 
Applicant:  Co^emaugh  and  Black 
Lick  Railroad  Company,  Mr.  Patrick 
R.  Loughlinj  Chief  Engineer.  1170 
Eighth  Avenue,  Bethlehem, 
Pennsylvanfe  18018. 
The  Conemaugh  and  Black  Lick 
Railroad  Compaijiy  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  Woodvale  Crcssing  Interlocking,  in 
Johnstown,  Pennsylvania;  consisting  of 
the  discontinuance  and  removal  of  six 
interlocked  signals  and  conversions  of 
the  six  power-op  erated  switches  to  hand 
operatitm. 

The  reason  giv  en  for  the  proposed 
changes  is  that  tie  level  of  operations 
has  decreased  significantly,  the 
interlocking  is  no  longer  economical  to 
operate,  and  the  interlocking  is  not 
necessary  for  thq  efficient  and  safe 
movement  of  trains. 
BS-AP-No.  3313 
Applicant:  Atmiison.  Topeka  and 
Santa  Fe  Ralway  Company.  Mr. 
W.S.  Seery,  Director  Signal 
Systems.  Co  nmunications  and 
Kansas  Avenue. 
Kansas  66101-1199. 
Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
pn)posed  discon  inuance  and  removal 
of  the  traffic  con  rol  system,  on  the 

,  between  milepost  0.0 
and  milepost  1.0  near  Birds,  Te.xas  and 
Iwtween  milepost  134.0  and  milepost 
134.5,  near  Rick«  rs,  Texas.  Alliance 
Division.  Dublin  Subdivision. 


Signal,  4515 

Kansas  City 

The  Atchison. 


',    The  reason  given  for  the  proposed 
changes  is  that  the  signal  system  is  no 
longer  required  due  to  the  impending 
sale  of  all  remaining  portions  of  the 
Dublin  Subdivision. 
BS-AP-No.  3314 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  D.G.  Orr,  Chief 
Engineer — Train  Control,  500  Water 
Street  (S/C  J-350).  Jacksonville. 
Florida  32202. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track, 
between  Graysville.  Georgia,  milepost 
WA120.1  and  Tunnel  Hill,  Georgia, 
milepost  WA108.0,  Atlanta  Division, 
W&A  Subdivision;  consisting  of  the 
discontinuance  and  removal  of  four 
automatic  signals  and  the  relocation  of 
four  automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency. 
BS-AP-No.  3315 

Applicant:  CEN-TEX  Rail  Link  LTD.. 
Mr.  J.R.  Fitzgerald.  Trustee.  P.O. 
Box  50428.  Amarillo.  Texas  79159. 

The  CENTEX  Rail  Link  LTD.  seeks 
approval  of  the  proposed  temporary 
discontinuance  of  the  traffic  control 
system,  on  the  single  main  track, 
between  Beh  Jet..  Texas,  milepost  1.5 
and  Rickers.  Texas,  milepost  134.5,  on 
the  former  Atchison,  Topeka  and  Santa 
Fe  Railway  Company's  (ATSF)  Alliance 
Division,  Dublin  Subdivision,  for 
approximately  six  months  and  operate 
by  track  warrant  control. 

The  reason  given  for  the  proposed 
changes  is  that  CEN-TEX  Rail  Link  LTD. 
has  been  purchased  the  trackage  from 
the  ATSF  and  control  of  the  traffic 
control  system  will  be  removed  from  the 
ATSF  dispatching  center  in 
Schaumburg,  Illinois.  A  new 
dispatching  center  for  this  railroad  is 
being  plaimed  and  the  temporary 
discontinuance  is  needed  until  the  new 
dispatcher  control  facility  is  installed. 
BS-AP-No.  3316 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  J.F.  Noffeinger, 
Chief  Engineer— C&S,  2001  Market 
Street,  P.O.  Box  41410, 
Philadelphia.  Pennsylvania  19101- 
1410. 

The  Consolidated  Rail  Corporation 
seeks  approval  of  the  proposed 
modification  of  the  signal  systems,  on 
the  three  main  tracks,  between  "SO" 
Interlocking,  milepost  266.1  and  "C" 
Interlocking,  milepost  273.2.  near 
Conemaugh.  Pennsylvania,  on  the 
Pittsburgh  Line.  Harrisburg  Division; 
consisting  of  the  following: 

1.  The  discontinuance  and  removal  of 
five  controlled  signals  {2L.  2R.  4L.  4R. 


and  6L)  at  "AO"  Interlocking,  milepost 
271.2.  with  no  switches  involved; 

2.  The  discontinuance  and  removal  of 
ten  automatic  signals  at  locations  2667. 
2678.  2694.  2695.  2710,  and  2722;  and 

3.  The  installation  of  four  automatic 
signals  at  signal  locations  2681,  2682, 
and  2683. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  and  improve  train  handling. 

BS-AP-No.  3317 

Applicant:  Delaware  and  Hudson 
Railway  Company,  Incorporated, 
Mr.  T.  F.  Waver.  General  Manager. 
200  Clifton  Corporate  Park,  P.O. 
Box  8002.  Clifton  Park.  New  York 
12065. 

The  Delaware  and  Hudson  Railway 
Company,  Incorporated  seeks  approval 
of  the  proposed  discontinuance  and 
removal  of  CPF  752  Interlocking, 
milepost  751.75,  near  Sunbury, 
Pennsylvania,  on  the  single  main  track, 
on  the  Freight  Main  Line,  First 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  there  are  only  two  trains 
daily  on  the  line  and  the  interlocking  is 
no  longer  required  for  present 
operations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shtdl  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.Q  on  August  1. 
1994. 

PhilOiekszyk, 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

(PR  Doc.  94-190.13  Filed  8-3-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  29, 1994. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(sj  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  Usted  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0184. 

Form  Number:  IRS  Form  4797. 

Type  of  Review:  Resubmission. 

Title:  Sales  of  Business  Property. 

Description:  Form  4797  is  used  by 
taxpayers  to  report  sales,  exchanges,  or 
involuntary  conversions  of  assets,  other 
than  capital  assets,  and  involuntary 
conversions  of  capital  assets  held  more 
than  one  year.  It  is  also  used  to  compute 
ordinary  income  from  recapture  and  the 
recapture  of  prior  year  section  1231 
losses. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,396,388. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper 

Recordkeeping:  30  hr.,  22  min. 
Learning  aoout  the  law  or  the  form:  11 

hr.,  22  min. 
Preparing  the  form:  17  hr.,  1  min. 
Copying,  assembling  and  sending  the 

form  to  the  IRS:  1  hr.,  20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  83,922,918 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhaiif 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  94-19026  Filed  8-3-94;  8:45  ami 
BILUNG  COO£:  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  29, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Lgw  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1086. 

Form  Number:  IRS  Form  8725. 

Type  of  Review:  Revision. 

Title:  Excise  Tax  on  Greermiail. 

Description:  Form  8725  is  used  by 
persons  who  receive  "greenmail"  to 
compute  and  pay  the  excise  tax  on 
greenmail  imposed  under  section  5881 
of  the  Internal  Revenue  Code.  IRS  uses 
the  information  to  verify  that  the  correct 
amount  of  tax  has  been  reported. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12. 

Estimated  Burden  Hours  Per 
Responden  t/Recondkeeper 

Recordkeeping:  5  hr..  30  min. 

Learning  about  the  law  or  the  form:  35 
min. 

Preparing  and  sending  the  form  to  the 
IRS:  43  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  82  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  94-19027  Filed  8-3-94;  8:45  ami 
BILUNG  CODE:  48»H>1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  28, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubHc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Numfaer;  1545-0118. 

Form  Number:  IRS  Form  1099-PATR 

Type  of  Review:  Revision. 

Title:  Taxable  Distributions  Received 
From  Cooperatives. 

Description:  Form  1099-PATR  is  used 
to  report  patronage  dividends  paid  by 
cooperatives  (Internal  Revenue  Code 
section  6044).  The  information  is  used 
by  IRS  to  verify  reporting  compliance  on 
the  part  of  the  recipient. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
4,200. 

Estimated  Burden  Hours  Per 
Respondent:  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
342,000  hours. 

OMB  Number:  1545-0193. 

Form  Number:  IRS  Form  4972. 

Type  of  Review:  Revision. 

Title:  Tax  on  Lump-Sum 
Distributions. 

Description:  Internal  Revenue  Code 
(IRC)  section  402(e)  allows  taxpayers  to 
compute  a  separate  tax  on  a  lump-sum 
distribution  from  a  quaUfied  retirement 
plan.  Form  4972  is  used  to  correctly 
figure  that  tax.  The  data  is  used  to  verify 
the  correctness  of  the  separate  tax.  Form 
4972  is  also  used  to  make  the  special 
20%  capital  gain  election  attributable  to 
pre-1974  participation  from  the  lump- 
sum distribution. 

Respondents:  individuals  or  / 

households.  —>r 

Estimated  Number  of  Respondents/ 
Recordkeepers:  140,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping:  33  min. 

Learning  about  the  law  or  the  form:  26 
min. 

Preparing  the  form:  1  hr.,  28  min. 

Copying,  assembling,  and  sending  ihi; 
form  to  the  IRS:  35  min. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  424,200  hours. 
OMB  Number:  1545-1065. 
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Form  Number  pS  Form  9003. 

Type  of  Reviewr  Extension. 

Title:  Additional  Questions  to  be 
Completed  by  All  Applicants  for 
Permanent  Residence  in  the  United 
States.  I 

Description:  Fottn  9003  is  used  by  the 
State  Department  and  the  Immigration 
and  Naturalization  Service  to  gather 
certain  additional  linformation  from 
"green  card"  applicants  for  the  IRS  as 
required  by  Sectiori  6039E  of  the 
Internal  Revenue  (pode  of  1 966.  The 

ibed  into  a  database 


answers  are  tram 
for  IRS  computer 

Respondents 
households. 

Estimated  Ntun, 
933.000. 

Estimated  Burdkn  Hours  Per 
Respondent:  5  mi4utes. 

Frequency  of  Response:  Other  (when 


processing, 
lividuals  or 

?r  nf  Respondents: 


applying  for  green 


Estimated  Total  Reporting  Burden: 
77,750  hours. 
Clearance  Officer:  Garrick  Shear  (202) 


b22-3869.  Interna 


Room  5571.  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  4ilo  Sunderhauf 
(202)  395-7340,  O  Bee  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  fi  uilding.  Washington. 
DC  20503. 
Lois  K.  Holland, 
Departmental  Repor,  s  Management  Officer. 
IFR  Doc.  W-19028  F  iled  8-3-94:  8:45  am] 
BILLINO  CODE:  4«30-»1'  » 


Public  Infomiatioi  i 
Requirements  Supmitted 
Review 


July  28. 1994. 

The  Department 
submitted  the  folli  iwing 
information  collecjtion 
OMB  for  review 
Paperwork  Reducf  i 
Public  Law  96-51 
submission(s)  maj 
calling  the  Treasui  y 
Officer  listed.  Con  ments 
information  collec  tion 
addressed  to  the  C  MB 
and  to  the  Treasur  y 
Clearance  Officer. 
Treasury.  Room  2 
Avenue.  NW.,  Waihingt 


OMB  Number: 
Form  Number: 
Type  of  Review 
Title:  Appli 

Centralized 

Description:  Th< 

(liicides  when  ius/  i 


card). 


Revenue  Service, 


Collection 

to  OMB  for 


of  Treasury  has 
public 
requirement(s)  to 
clearance  under  the 
on  Act  of  1980, 
.  Copies  of  the 
be  obtained  by 
Bureau  Clearance 
regarding  this 
should  be 
reviewer  listed 
Department 
Department  of  the 
10, 1425  New  York 
on,  DC  2n22a 


U.S.  Customs  Service  (CUS) 

1B15-0183. 
ione. 

•  Extension, 
licaticn  to  Establish 
Exampation  Station, 
district  director 
ler  district  needs  one 


or  more  Centrahzed  Examinations 
Stations  (CES).  He/she  announces  this 
need  and  solicits  applications  to  operate 
a  CES. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours. 

Frequency  of  Response:  Other. 

Estimated  Toted  Recordkeeping 
Burden:  100  hours. 

Clearance  Officer:  Laveme  Williams 
(202)  927-1555,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  N.W., 
Washington.  DC  20229. 

OAIB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HaOaad, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-19029  Filed  8-3-94;  8:45  ami 
BILUNQ  COOE:  4820-02-P 


Publtc  trtformation  Collection 
Requirements  Submitted  to  OMB  for 

I  lU  VlUffI 

July  28. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  pubHc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-51 1 .  Copies  of  the 
submission(s)  may  be  obtained  tiy 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0021 . 

Form  Number:  ATF  F  4587  (5330.4). 

Type  of  Review:  Extension. 

Title:  Application  to  Register  as  an 
Importer  of  U.S.  Munitions  Import  List 
Articles. 

Description:  These  records  of  items 
that  are  listed  on  the  U.S.  Mimitions 
List  are  used  to  account  for  the  items  by 
the  Registered  Import  and  this  Bureau  in 
investigations  to  insure  compliance 
with  the  Federal  Law. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 


Frequency  of  Response:  Other  ■ 
(optionally.  1-5  years). 

Estimated  Total  Reporting  Burden: 
150  hours. 

OMB  Number:  1512-0502. 

Regulation  ID  Number:  ATF  REC 
5210/12  and  ATF  REC  5210/1. 

Type  o/flew'ew;  Extension. 

Title:  Tobacco  Products    . 
Manufacturers— Notice  for  Tobacco 
Products  (ATF  REC  5210/12);  and 
Records  of  Operation  (ATF  REC  5210/1). 

Description:  ATF  requires  tax 
identification  on  packages  or  cases.  This 
is  used  to  vahdate  excise  tax  pajTnents 
and  verify  claims.  Manufacturers 
records  system  are  needed  to  ensure 
product  traceability  and  satisfaction  of 
Tax  Liabilities. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
108. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  3200.  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Hoiland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-19030  Filed  8-3-94;  8:45  am] 
ULUNQ  CODE:  4810-3t-P  - 


Customs  Service 

Quarterly  IRS  Interest  Rates  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

AGENCY:  Customs  Ser\'ice.  Treasury. 
ACTION:  Notice  of  calculation  and 
interest. 

SUMMARY:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts  and 
refunds  of  Customs  duties.  For  the 
quarter  beginning  July  1. 1994.  the  rates 
will  be  7  percent  for  overpayments  and 
8  percent  for  underpayments.  This 
notice  is  published  for  the  convenience 
of  the  importing  public  and  Customs 
personnel. ' 

EFFECTIVE  DATE:  July  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  Accetturo.  U.S.  Customs  Service. 

.  r 
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National  Finance  Center,  Revenue 
Accounting  Branch,  6026  Lakeside 
Boulevard,  IndianapoUs,  Indiana  46278, 
(317)208-1308. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  estabUshed  under  26 
U.S.C.  6621  and  6622.  Interest  rates  are 


determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 
The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less,  and  fluctuate 


quarterly.  The  rates  effective  for  a 
quarter  are  determined  during  the  first- 
month  period  of  the  previous  quarter. 
The  rates  of  interest  for  the  period  of 
July  1, 1994-September  30, 1994,  are  7 
percent  for  overpayments  and  8  percent 
for  underpayments.  These  rates  will 
remain  in  effect  through  September  30, 
1994,  and  are  subject  to  change  on 
October  1, 1994. 

Dated:  July  27. 1994. 
George  }.  Weise, 
Commissioner  of  Customs. 
IFR  Doc.  94-18998  Filed  8-3-94;  8:45  am] 
BILUNC  COOE  4«2O-02-P 
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COMMODITY  FU'  URES  TRADING  COMMISSION 

TIME  AND  DATE;  11:30  a.m.,  Friday, 

August  12,19(4. 

place:  2033  K  St..  NW..  Washington. 

DC,  8th  Floor  iearing  Room. 

STATUS:  Close( 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  N  latters. 

CONTACT  PERS<  »N  FOR  MORE  INFORMATION: 

Jean  A.  Webb,|254-6314. 

Jean  A.  Webb. 

Secretary  of  thet^ommission. 

(PR  Doc.  94-191 B2  Filed  8-2-94;  2:55  pm] 
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Meeting 
e  provisions  of  the 
the  Sunshine  Act"  (5 

r  otice  is  hereby  given  that 
Tuesday.  August  2. 
of  Directors  of  the 
Insurance  Corporation 

Session  to  consider  the 


FEDERAL 
CORPORATION 

Notice  of  Agi 
Pursuant  to 
"Government 
U.S.C.  552b). 
at  10:03  a.m. 
1994,  the  Boarjl 
Federal  Deposi  t 
met  in  closed 
following: 

Matters  relaf  ir  ;  to  the  Corporation's 
corporate  and  su  aervisory  activities. 

Recommendat  ons  regarding 
administrative  e  iforcement  proceedings. 

Application  oi  Webster  City  Federal 
Savings  Bank,  W  ebster  City,  Iowa,  a  proposed 
new  federally  ch  ulered  stock  savings  bank, 
for  Federal  depo  ;it  insurance. 

In  calling  th«  meeting,  the  Board 
determined,  or  motion  of  Director 
Eugene  A.  Lud  vig  (Comptroller  of  the 
Currency),  sec(  nded  by  Director 
Jonathan  L.  Fie  chter  (Acting  Director. 

Supervision),  concurred 
in  by  Acting  Clairman  Andrew  C.  Hove. 
Jr..  that  Corpor  ition  business  required 
its  consideratic  n  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  i  lotice  of  the  meeting  was 
practicable;  the  t  the  public  interest  did 
not  require  cor  sideration  of  the  matters 
in  a  meeting  op  en  to  public  observation; 
and  that  the  m<  Iters  could  be 
considered  in  <  closed  meeting  by 
authority  of  su  (sections  (c)(4).  (c)(6), 
(c)(8),  (c)(9)(A)  ii),  (c)(9)(B),  and  (c)(10) 
of  the  "Govern  nent  in  the  Sunshine 
Act"  (5  U.S.C.  i52b  (c)(4),  (c)(6),  {c)(8), 
(c)(9)(A)(ii),  (c)  9)(B),  and  (c)(10)). 


The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  NW.,  Washington.  DC. 

Dated:  August  2. 1994. 
Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie, 
Acting  Assistant  Executive  Secretary. 
(FR  Doc.  94-19196  Filed  8-2-94;  3:30  pm] 
BILUNG  COOE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
-  Tuesday,  August  9, 1994,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved- by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corpnaration  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re:  Second  Quarter  1994 
Financial  Management  Report. 

Discussion  Agenda 

Memorandum  re:  Guidelines  within  which 
the  Division  of  Supervision  will  exercise  the 
authority  delegated  to  it  as  set  forth  in 
section  362.6  of  the  Corpwration's  rules  and 
regulations  with  respect  to  applications  by 
insured  state  banks  involving  retention  of 
various  types  of  life  insurance  products. 

Memorandum  with  respect  to  a  revised 
process  for  handling  appeals  of  the 
supervisory  subgroup  component  of  the  risk- 
based  premium  calculation. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  337  of  the  Corporation's 
rules  and  regulations,  entitled  "Unsafe  and 
Unsound  Banking  Practices,"  which  would 
except  loans  which  are  fully  secured  by 
certain  types  of  collateral  from  the  general 
limit  on  "other  purpwse"  loans  to  exefutive 
officers  of  insured  nonmember  banks. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests,  Submittals,  Delegations  of 
Authority,  and  Notices  Required  to  be  Filed 
by  Statute  or  Regulation,"  which  revise 


application  and  publication  requirements  for 
the  establishment  and  relocation  of  remove 
service  facilities. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  325  of  the  Corporation's- 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  implement  the 
portions  of  Section  305  of  the  Federal 
Deposit  Insurance  Corporation  Improvement 
Act  of  1991  that  require  the  Federal  banking 
agencies  to  revise  their  risk-based  capital 
standards  for  insured  depository  institutions 
to  ensure  that  those  standards  take  adequate 
account  of  concentration  of  credit  risk  and 
the  risks  of  nontraditional  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice);     . 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  August  2. 1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
(FR  Doc.  94-19197  Filed  8-2-94;  3:30  pml 
BILLING  CODE  6714-01-«l 

FEDERAL  DEPOSIT  tNSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  August  9, 
1994.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  {c)(9)(B),  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  tliat  an  item  be 
moved  to  the  discussion  agenda. 
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Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
•administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 

Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(€),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6),  (c)(8), 
and  (c)(9)(A)(ii)}. 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Matters  relating  to  the  Corporation's 
corporate,  supervisory,  and  resolution 
activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW,  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  August  2, 1994. 
Federal  Deposit  Insurance  Corporation.- 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
(FR  Doc.  94-19198  Filed  8-2-94;  2:30  pm| 
BILLING  CODE  e714-01-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-18570. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  4, 1994, 10:00  a.m.. 
Meeting  Open  to  the  Public. 

The  tollowing  item  was  deleted  from 
the  agenda: 

Advisory  Opinion  1994-17:  Katherine  S. 
Freichtner  RufTolo  on  behalf  of  Peter  Barca 
for  US.  Congress. 

The  following  item  was  added  to  the 
agenda: 

Future  Meeting  Dates. 

DATE  AND  TIME;  Tuesday,  August  9, 1994 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public.    • 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 


Audits  conducted  pursuant  to  2  U.S.C. 
§437g,  §  438(b),  and  Title  26,  U.S.C 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  August  11, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Regulations: 

Personal  Use  of  Campaign  Funds;  Draft 

Request  for  Additional  Comments  (11 

CFR  Part  113). 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris.  Press  Officer,  Telephone: 
(202) 219-4155. 
Maijorie  Emmons, 

Secretary  of  the  Commission. 

IFR  Doc.  94-19181  Filed  8-2-94;  2:56  pm) 

BtLUNO  CODE  S71S-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94-271 

TIME  AND  DATES:  August  10. 1994  at  2:30 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-363-364  (Preliminary) 
(Oil  Country  Tubular  Goods  from  Austria  and 
Italy),  and  Inv.  Nos.  731-TA-711-717 
(Preliminary)  (Oil  Country  Tubular  Goods 
from  Argentina,  Austria,  Italy,  Jap>an,  Korea. 
Mexico,  and  Spwin). — briefing  and  vote. 

5.  Inv.  No.  731-TA-718  (Preliminary) 
(Glycine  from  China). — briefing  and  vote. 

6.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  August  2,  1994. 
Donna  R.  Koehnke,  Secretary 

[FR  Doc.  94-19213  Filed  8-2-94;  3:58  pm) 
BILUNG  COOE  7020-02-P 

LEGAL  SERVICES  CORPORATION 

Audit  and  Appropriations  Committee 
Meeting;  Changes 


"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  38234. 

PREVIOUSLY  ANNOUNCED  TtME  AND  DATE:  A 
meeting  of  the  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will  be 
held  on  August  5-6, 1994.  The  meeting 
will  commence  at  1:00  p.m.  on  August 
5th,  and  9:00  a.m.  on  August  6,  1994. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Fairmont  Hotel,  123 
Baronne,  The  Bayou  III  Room,  New 
Orleans,  LA  70140,  (504)  529-7111. 

CHANGES  IN  THE  MEETING: 

TIME:  The  meeting  will  commence  at 
2:00  p.m.  on  August  5lh,  and  at  10:30 
a.m.  on  August  6.  1994. 

MATTERS  TO  BE  CONSIDERED:  The  item 
pertaining  to  the  revenue  audit 
conducted  by  the  Inspector  General, 
numbered  7  on  the  original  agenda,  has 
been  deleted.  A  new  item  number  7  is 
reflected  on  the  following  amended 
agenda. 

OPEN  session: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  July  15,  1994 

Meeting 

a.  Open  Session 

b.  Closed  Session 

3.  Presentation  of  June  30. 1994  Expenses 

with  Administrative  Expenses  Allocated 
to  each  Cost  Center 

4.  Consideration  and  Review  of  Expense 

Projections  for  the  period  of  July  1. 1994 
through  Septemtier  30,  1994 

a.  Consideration  of  Reconmiended  COB 
Modifications 

b.  Consideration  of  Recommended  COB 
Internal  Budgetary  Adjustments 

5.  Discussion  of  the  Management  and 

Administration  Budget  for  Fiscal  Year 
1995. 

6.  Consideration  of  and  Possible  Action  on 

the  Fiscal  Year  1996  Budget  Mark. 

7.  Ratification  of  Independent  Audit  Firm's 

Contract  for  Conduct  of  the  Corporation's 
Financial  Audit  for  Fiscal  Years  1994 
Through  1996. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  ahemate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-6800. 

Date  Issued:  August  2, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  414 

[BPD-770-CN] 

RIN  0938-AG22 

Medicare  Program;  Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  ^hedule  for  Calendar 
Year  1994 


Correction 

In  rule  doc 
on  pages  36069 

1.  On  page  $3653 


unent  94-17222  beginning  on  page  36069  in  the  issue  of  Friday,  July  15,  1994,  the  tables  appearing 
iirough  36071  should  have  appeared  as  follows: 
,  the  following  codes  are  corrected  to  read: 


HCPCS+ 


•15788 
•15789 
•15792 
•15793 


MCD 


2.  On  page  6  3662,  the  following  codes  are  corrected  to  read: 


HCPCS-* 


97545 
97546 


MCD 


HCPCS+ 


33401 
33403 

33406 

33413 


MOD 


Description 


Chemical  peel,  face,  epiderm 
Chemical  peel,  face,  dermal  .. 

Chemical  peel,  nonfacial 

Chemical  peel,  nonfacial 


RUC  rec- 
ommended 
work  RVUs 


None 
None 
None 
None 


Specialty 

rec- 
ommended 
work  RVUs 


5.00 
6.59 
4.00 
5.34 


HCFA  deci- 
sion 


Decreased. 
Decreased. 
Decreased. 
Decreased. 


Description 


Work  hardening 
Work  hardening 


RUC  rec- 
ommended 
work  RVUs 


None 
None 


Specialty 

rec- 
ommended 
work  RVUs 


1.70 
.85 


HCFA  deci- 
sion 


(b). 
(b). 


F.  Pages  63722  through  63836.  Addendum  B 
1.  On  page  6^722,  the  following  codes  are  corrected  to  read: 


Status 


Description 


Valvuk}plasty,  open 

Valvuloplasty,  w/cp  by- 
pass. 

Replacement,  aortic 
valve. 

Replacement,  aortic 
valve. 


Work  RVUs 


0.00 
.00 

.00 

.00 


Practice 
expense 
RVUs  2 


0.00 
.00 

.00 

.00 


Malpractice 
RVUs 


0.00 
.00 

.00 

.00 


Total 


0.00 
.  .00 

.00 

.00 


Global 
period 


090 
090 

090 

090 


Update 
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HCPCS ' 

MOD 

Status 

Description 

Work  RVUs 

Practice 
expense 
RVUs  2 

Malpractice 
RVUs 

Total 

Gk3bal 
period 

Update 

33414 
33471 

33475 

33505 
33506 

33600 

C 
C 

0 

C 
C 

C 
C 
C 

C 

c 

Repair,  aortic  valve  ...... 

Valvotomy,  pulmonary 
valve. 

Replacement,  pul- 
monary valve. 

Repair  artery  w/tunnel  . 

Repair  artery, 
translocation. 

Closure  of  valve 

.00 
.00 

.00 

.00 
.00 

.00 
.00 
.00 

.00 

.00 

.00 
.00 

.00 

.00 

.00 

.00 
.00 
.00 

.00 

.00 

.00 
.00 

.00 

.00 
.00 

.00 
.00 
.00 

.00 

.00 

.00 
.00 

.00 

.00 
00 

.00 
.00 
.00 

.00 

.00 

090 
090 

090 

090 
090 

090 
090 
090 

090 

090 

S 
S 

s 

s 
s 

s 
s 

8 

s 
s 

33602 

Ck)sure  of  valve 

3360e 

.  33608 

33610 

Anastomosis/artery- 
aorta. 

Repair  anomaly  w/con- 
duit. 

Repair  by  enlargement 

^  All  numeric  OPT  HCPCS  Copyright  1993  American  Medical  Association. 
2*  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA.  1993. 


2.  On 

page  63723,  the  following  codes  are  corrected  to  read: 

HCPCS' 

MOD 

Status 

Description 

Work  RVUs 

Practice 
expense 
RVUs  2 

Malpractice 
RVUs 

Total 

Gkihal 
period 

Update 

33611 

C 

Repair  double  ventricle 

0.00 

0.00 

0.00 

0.00 

090 

S 

33612 

C 

Repair  double  ventricle 

.00 

.00 

.00 

.00 

090 

S 

33615 

C 

Repair  (simple  fontan)  . 

.00 

.00 

.00 

.00 

090 

S 

33617 

C 

Repair  by  modified 
fontan. 

.00 

.00 

.00 

.00 

090 

S 

33619 

C 

Repair  single  ventricle  . 

.00 

.00 

.00 

.00 

090 

S 

33692 

0 

Repair  of  heart  defects 

.00 

.00 

.00 

.00 

090 

S 

33697 

C 

Repair  of  heart  defects 

.00 

.00 

.00 

.00 

090 

S 

33698 

C 

Repair  of  heart  defects 

.00 

.00 

.00 

.00 

090 

S 

33722 

C 

Repair  of  heart  defect  .. 

.00 

.00 

.00 

.00 

090 

S 

33732 

C 

Repair  heart-vein  de- 
fect. 

.00 

.00 

.00 

.00 

090 

S 

33736 

- 

C 

Revision  of  heart  cham- 
ber. 
Major  vessel  shunt 

.00 

.00 

.00 

.00 

090 

S 

33766 

c 

.00 

.00 

.00 

.00 

090 

S 

33767 

c 

Atrial  septectomy/ 
septostomy. 

00 

.00 

.00 

.00 

090 

s 

33770 

c 

Repair  great  vessels 
defect. 

.00 

.00 

.00 

.00 

090 

s 

33771 

c 

Repair  great  vessels 
defect. 

.00 

.00 

.00 

.00 

090 

s 

33853 

c 

Repair  septal  defect 

.00 

.00 

.00 

.00 

090 

s 

'  All  numeric  CPT  HCPCS  Copyright  1993  American  Medical  Association. 
2*  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 


3.  On 


page  63724,  the  following  codes  are  corrected  to  read: 


HCPCS ' 

MOD 

Status 

Description 

Work  RVUs 

Practice 
expense 
RVUs  2 

Malpractice 
RVUs 

Total 

Gk3bal 
period 

Update 

33917 
33918 

c 

C 

Repair  pulnxwary  ar- 
tery. 

Repair  pulmonary  atre- 
sia. 

Repair  pulmonary  atre- 

0.00 
.00 

0.00 
.00 

0.00 
.00 

0.00 
.00 

090 
090 

S 
S 

33919 

C 

.00 

.00 

.00 

.00 

090 

S 

33920 

C 

Repair  pulmonary  atre- 
sia. 

Transect  pulmonary  ar- 
tery. 

.00 

.00 

.00 

.00 

090 

S 

33922 

C 

.00 

.00 

.00 

.00 

090 

S 

'  AH  numeric  CPT  HCPCS  Copyright  1993  American  Medical  Associatkw. 
2*  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 

4.  On  page  63733,  HCPCS  code  43248  is  corrected  to  read  as  follows: 


39830 
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HCPCS' 

MOO 

Status 

Description 

\^torkRVUs 

Practice 
expense 
RVUs  2 

l^iaJpractice 
RVUs 

Total 

Global 

period 

Update 

43248 

A 

Upper  G»  endoscopy/ 
guidewire. 

3.18 

•4.14 

0.34 

7.66 

000 

N 

'  All  numeric  CPT 
2*  Indicates  reduc 

3.  On  page  6; 

HCPCS  Copyright  1993  American  Medical  Association, 
ion  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 

749.  the  third  appearance  of  HCPCS  code  59020  is  corrected  to  read  as  follows: 

HCPCS' 

MOD 

Status 

Description 

Work  RVUs 

Practice 
expense 
RVUs  2 

Malpractice 
RVUs 

Total 

Gk)bal 
period 

Update 

59020 

26 

A 

Fetal  contract  stress 
test. 

0.67 

•0.87 

0.19 

1.73 

000 

S 

'  AH  numeric  CPT 
2*  Indicates  reduci 

6.  On  page  63 

HCPCS  Copyright  1993  American  Medical  Association, 
on  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 

764,  the  following  code  is  corrected  to  read:                                                                                                            ' 

HCPCS ' 

MOD 

Status 

Description 

Work  RVUs 

Practice 

expense 

RVUs  2 

Malpractice 
RVUs 

Total 

Gtobal 
period 

Update 

70561 

26 

A 

Magnetic  imaga.  brain 
(MR». 

1.50 

0.67 

0.10 

2.27 

XXX 

N 

'  All  numeric  CPT 
2"  Indicates  reduct 

7.  On  page  63 

HCPCS  Copyright  1993  American  Medical  Association. 
XI  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 

'99,  the  following  code  is  added  to  read: 

HCPCS' 

MOO 

Status 

Description 

Work  RVUs 

Practice 
expense 
RVUs2 

Malpractice 
RVUs 

Total 

Global 
period 

Update 

86423 

D 

Radioimmunosoft)ent 
test  IGE. 

0.00 

OJOO 

OJOO 

0.00 

XXX 

0 

'  All  numeric  CPT 
^  Indicates  reducti 

8.  On  page  63 

1CPCS  Copyright  1993  American  Medical  Association. 
)n  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 

136.  the  following  codes  are  corrected  to  read: 

HCPCS ' 

MOO 

Status 

Description 

Work  RVUs 

Practice 
expense 
RVUs  2 

Me^actk)e 
RVUs 

Total 

Global 
period 

Update 

J7030 

J7040 

J7042 

J7050 

J7051 
J7060 
J7070 
J7120 

■ 

: 
; 
; 

Infusion,  normal  saline 
solution. 

Infusion,  normal  saline 
solutioa 

5%  dextrose/normal  sa- 
line. 

Infusion,  normal  saline 
solution. 

Sterile  saline  or  water .. 

5%  dextrose/water 

Infusion,  d5w  .„ _.. 

Ringers  lactate  infusion 

0.00 

.00 

.00 

.00 

.00 
.00 
.00 
.00 

0.00 

.00 

.00 

.00 

.00 
.00 
.00 
.00 

0.00 

.00 

.00 

.00 

.00 
.00 
.00 
.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

O 

0 

0 

0 

0 
0 
0 
0 

'  Al  nume 
2*  Indicate. 

eauNGCOBE 

ricCPTV 
•  rndiictic 

ISM-ai-D 

CPCS  Copy 
n  of  Practice 

right  1993  American  Medic 
Expense  RVUs  as  a  resul 

al  Association. 
1  of  OBRA  19S 

3. 

• 

Thursday 
August  4,  1994 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  52 

Clean  Air  Act  Sanctions;  Final  Rule  and 
Notice 
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ENVIRONMENTAi  PROTECTION 
AGENCY 

40  CFR  Part  52 
(AD-FRL-S023-3] 

Selection  of  Sequence  of  Mandatory 
Sanctions  for  Findings  Made  Pursuant 
to  Section  179  of  he  Clean  Air  Act 

AGENCY:  Environniental  Protection 
Agency  (EPA). 
ACTION:  Final  rule 


SUMMARY:  The  EP/ ,  is  promulgating  a 
rule  governing  the  order  in  which  the 
sanctions  shall  ap;  »ly  under  the 
mandatory  sanctio  is  provision  of  the 
Clean  Air  Act  (Act  i,  as  amended,  after 
EPA  makes  a  findi  ig  of  failure  specific 
to  any  State  imple;  nentation  plan  (SIP) 
or  plan  revision  re  quired  under  the 
Act's  nonattainme  it  area  provisions. 
This  final  rule  pro  'ides  that  the  offset 
sanction  shall  app  y  in  an  area  18 
months  after  the  di  ite  on  which  EPA 
makes  such  a  find!  ng  with  regard  to  that 
area  and  that  the  highway  sanctions 
shall  apply  in  that  area  6  months 
following  applicat  on  of  the  offset 
sanction.  Once  thii ;  rule  is  effective, 
sanctions  will  app  y  automatically  in     " 
the  sequence  prescribed  in  all  instances 
in  which  sanctions  are  required 
following  applicab  ;e  findings  that  EPA 
has  already  made  <  r  that  EPA  will  make 
in  the  future.  exce]»t  when  EPA 
determines  throug  i  a  separate 
rulemaking  to  chai  ige  the  sanciion 
sequence  for  one  o  r  more  specific 
circumstances.  Th(!  public  will  have  an 
opportunity  to  comment  on  any  such 
separate  rulemakir  g. 
EFFECTIVE  DATES:  T  bis  action  will 
become  effective  o  i  September  6, 1994. 
AODRESS(ES):  The  |  lublic  docket  for  this 
action.  A-93-28,  i    available  for  public 
inspection  and  cop  ying  between  8:30 


a.m.  and  3:30  p.m. 


Friday,  at  the  Air  and  Radiation  Docket 
and  Information  Ci  nter.  Room  M-1500, 
Waterside  Mall,  U.  3.  EPA.  401  M  Street, 
SVV.  Washington,  I C  20460.  A 
reasonable  fee  ma\  be  charged  for 
copying. 

FOR  FURTHER  INFORJyiATION  CONTACT: 
Mr.  Christopher  St  )neman.  Sulfur 
Dioxide/Particulati  i  Matter  Programs 


Branch,  Mail  Drop 


Monday  through 


15,  Office  of  Air 


Quality  Planning  a  id  Standards,  U.S. 

EPA,  Research  Trie  ngle  Park,  North 

Carolina  27711,  teljephone  (919)  541- 

0823. 

SUPPLEMENTARY  INF  DRMATION:  The 

content  of  today's  ireamble  is  listed  in 

the  following  outii  le: 

1  Background 
A.  Introdurtion 


B.  CoDsequeoces  of  State  Failure 

1.  Section  179(a)  Scope  and  Findings 

2.  Section  179(b)  Sanctions 

3.  Applications  and  Timing  of  Section 
179(b}  Sanctions 

C  Notice  of  Proposed  Rulemaicing 

1.  Proposal 

2.  Rationale  for  Sanction  Order 

3.  Sanction  Eflectuation 

4.  Opportunity  for  Comment 

II.  Today's  Action 

A.  Final  Action 

B.  Summary  of  Comments  and  Responses 

1.  Sanction  Sequence  and  Rationale 

2.  Sanction  Effectuation 

3.  Sanction  Clock  Policy 

4.  Other  Areas  of  Comment 

Q  Summary  of  Changes  in  Rule 

1.  Section  52.31(a)— Purpose 

2.  Section  52.31(b)— Definitions 

3.  Section  52.31(c)— Applicability 

4.  Section  52.31(d) — Sanction  Application 
Sequencing 

5.  Section  52.31(e) — Available  Sanctions 
and  Methods  for  Implementation 

III.  Implications  of  Today's  Rulemaking 

A.  Implementation  of  the  Sanctions 

B.  Areas  Potentially  Subject  to  Sanctions 

IV.  Miscellaneous 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

1.  Proposal 

2.  Comments 

3.  Response 

C.  Paperwork  Reduction  Act 

I.  Background 

A.  Introduction 

On  October  1, 1993,  EPA  proposed  a 
rule  (58  FR  51270)  governing  the 
sequence  of  mandatory  sanctions  under 
section  179(a)  (42  U.S.C.  7509(a))  of  the 
amended  Act.  The  document  included 
extensive  background  on  the  Act,  some 
of  which  is  briefly  resummarized  in  this 
background  section  because  it  relates 
directly  to  the  Act's  sanction  provisions. 
The  information  not  repeated  concerns 
the  overview  at  pages  51270-2  of  the 
proposal  provided  on  the  Clean  Air  Act 
Amendments  of  1990  (1990 
Amendments),  title  I  requirements  of 
the  Act,  and  EPA  action  on  SIP's.  This 
background  section  also  summarizes  the 
proposal  and  the  rationale. 

B.  Consequences  of  State  Failure 

1.  Section  179(a)  Scope  and  Findings, 

The  1990  Amendments  revised  the 
law  concerning  sanctions '  to  address 
State  failures  to  comply  with  the 


'  The  1990  Amendments  also  revised  the  Act'i 
provisions  concerning  Federal  implementation 
plans  (FlP's).  Under  section  110(c)(1),  the  FIP 
requirement  is  triggered  by  an  EP.\  flnding  that  a 
State  has  failed  to  make  a  required  submittal  or  that 
a  received  submittal  does  not  satisfy  th«  minimum 
completeness  criteria  established  under  section 
110(k)(l)(A).  or  an  EPA  disapproval  of  a  SIP 
submittal  in  whole  or  in  part.  However,  aince  FIP's 
are  not  the  subject  of  this  notice,  these  provisions 
are  not  addres.sed  hern. 


requirements  of  the  Act.  Under  section 
179(a)  of  the  Act,  for  any  plan  or  plan 
revision  required  under  part  D  of  title  I 
or  required  in  response  to  a  finding  of 
substantial  SIP  inadequacy  under 
section  110(k)(5)  (42  U.S.C.  7410(k)(5)).2 
the  Act  sets  forth  four  findings'  that 
EPA  can  make,  which  may  lead  to  the 
application  of  one  or  both  of  the 
sanctions  specified  under  section  179(b) 
(42  U.S.C.  7509(b)).  The  four  findings 
are:  (1)  A  finding  under  section 
179(a)(1)  that  a  State  has  failed,  for  a 
nonattainment  area,  to  submit  a  SIP  or 
an  element  of  a  SIP,  or  that  a  submitted 
SIP  or  SIP  element  fails  to  meet  the 
completeness  criteria  established 
pursuant  to  section  llO(k)  (42  U.S.C. 
7410(k));  (2)  a  finding  under  section 
179(a)(2)  where  EPA  disapproves  a  SIP 
submission  for  a  nonattainment  area 
based  on  its  failure  to  meet  one  or  more 
plan  elements  required  by  the  Act;  (3) 
a  finding  under  section  179(a)(3)  that 
the  State  has  not  made  any  other 
submission  required  by  the  Act 
(including  an  adequate  maintenance 
plan)  or  has  made  any  other  submission 
that  fails  to  meet  the  completeness 
criteria  or  has  made  a  required 
submission  that  is  disapproved  by  EPA 
for  not  meeting  the  Act's  requirements; 
or  (4)  a  finding  under  section  179(a)(4) 
that  a  requirement  of  an  approved  plan 
is  not  being  implemented. 

The  EPA  makes  section  179(a) 
findings  of  failure  to  submit  and 
findings  of  incompleteness  via  letters 
from  EPA  Regional  Administrators  to 
State  governors  or  other  State  officers  to 
whom  authority  has  been  delegated.-* 
The  letter  itself  triggers  the  sanctions 
clock.  To  make  findings  of  failure  to 
submit  and  findings  of  incompleteness 
under  section  179(a)(1)  and  section 
179(a)(3)(A),  EPA  is  not  required  to  go 
through  notice-and-comment 
rulemaking.'  For  section  179(a)(2)  and 
section  179(a)(3)(B)  findings  of 
disapproval,  the  Federal  Register 
document  in  which  EPA  takes  final 
action  disapproving  the  submittal  (after 
notice  and  comment)  initiates  the 
,sar>ctions  clock.  For  section  179(a)(4) 


^  A  Rnding  of  .sut>stantial  inadequacy  under 
section  110(k)(5) — known  as  a  "SU'  call"— is  maile 
whenever  EPA  finds  that  a  plan  for  any  area  is 
substantially  inadequate  to  attain  or  maintain  the 
relevant  national  ambient  air  qualitv  standard 
(NAAQS). 

'Section  179(a)  refers  to  findings,  disapprovals, 
and  determinations.  These  will  all  be  referred  to  bv 
the  one  term  "findings." 

•"  7-62.  Finding  of  Failure  to  Submit  a  Required 
State  Implementation  Plan  or  Any  Other  Required 
Submission  of  the  Act.  Clean  Air  Act.  Delegations 
Manual,  12/13/91. 

'Notice  and  comment  considerations  vis-a-vis 
Tmdings  of  failure  to  submit  and  incompleteness  are 
discussed  in  the  propo.sal  at  page  51272.  footnote 
7.  and  in  section  IV. (i.  of  this  documpnt. 
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finding  of  rronimplementation,  the 
sanctions  clock  starts  when  EPA  makes 
■  a  finding  of  noniraplementation  in  the 
Federal  Register  through  notice-and- 
comment  mteraaidng.  For  both 
disapprovals  and  findings  of 
nonimplementation,  the  clock  actually 
starts  on  tiie  date  the  final  Federal 
Register  actions  are  effective. 

2.  Section  179(b)  Sanctions 

Under  section  179(b),  ^o  sanctions 
are  available  for  selection  by  EPA 
following  a  section  179(a)  finding.*"  One 
available  sanction  is  a  restriction  on 
highway  funding,  as  provided  in  section 
179(b)(1)  (42  U.S.C.  7509(b)(1)),  which 
is  discussed  in  the  proposal  at  pages 
51273-51274.  The  other  available 
sanction  is  the  offeet  sanction,  as 
provided  in  section  179(b)(2)  (42  U.S.C. 
7509(b)(2)K  which  is  also  discussed  in 
the  proposal  at  page  51274. 

3.  Application  and  Timing  of  Section 
179(b)  Sanctions 

Although  application  of  section 
179(b)  sanctions  may  become 
mandatory  when  EPA  makes  a  finding 
under  sectioa  179(a)  (if  the  State  does 
not  correct  the  deficiency),  it  is  not 
immediate.  lastead,  section  179(a) 
provides  for  a  sanction  "clock,"  which 
is  described  in  the  proposal  at  page 
51274.  Generally,  under  section  179<a)'s 
sanction  clocks  the  sanction  selected  by 
EPA  applies  if  the  deficiency  that 
prompted  the  finding  is  not  corrected 
before  the  sanction  clock  expires.  (The 
sanction  clock  is  further  discussed  in 
secti(Mi  II.B.3.  of  this  document.) 

C.  Notice  of  Proposed  Rulemaking 

1.  Proposal 

In  ih»  proposal,  EPA  proposed  that 
the  section  179(b)(2)  offset  sanction 
would  appty  in  an  area  18  months  from 
the  date  when  EPA  makes  a  finding 
umter  section  179(a).  Furthermore,  EPA 
proposed  that  the  section  179(b)(l> 
highway  sanction  would  apply  in  an 
area  6  months  following  application  of 
the  offset  sanction.  The  EPA  proposed 
to  sequence  the  application  of  sanctions 
under  section  179(a)  in  this  manner  in 
all  cases  unless  EPA  determines, 
throug  irvdividnal  notice-andTComment 
rulemaking,  that  the  highway  sanction 
will  apply  first. 

The  f>roposai  addressed  the  sequence 
in  which  sanctions  shall  apply  as 
required  under  section  179(a)  with 
respect  to  a  finding  made  under 


subsec:tions  (l)-{4)  specific  to  any 
implementation  plan  or  plan  revision 
required  under  pml  D  or  any 
implementaMon  plan  or  revision 
required  under  part  D  found 
substantially  inadequate  pursuant  to 
section  110(k)(5).  In  general,  port  D 
plans  and  pllan  revisions  are  required  for 
areas  designated  nonattainment  under 
section  107.^  The  proposal  did  not 
encompass  findings  EPA  can  make 
under  section  17g(a)  regarding  SIP  calls 
for  non-part  D  plans  or  plan  revisions  or 
the  sanction  provisions  in  section 
llO(m)  of  the  Act."  It  also  does  not 
encompass  any  findings  EPA  may  make 
under  other  titles  of  the  Act  (e.g., 
section  502(d)  for  operating  permitting 
programs). 

2.  Rationale  for  Sanction  Order 

At  pages  51274-51275  of  the 
proposal,  EPA  described  the  purpose 
sanctions  can  serve.  One  function  is  to 
encourage  compliance  with  the  Act's 
requirennents.  A  second  function  of 
sanctions  is  to  protect  and  preserve  air 
quality  in  areas  until  the  deficiency 
prompting  the  sanctions-initiating 
finthng  can  be  corrected. 

In  the  proposal  at  page  51275,  for 
three  reasons,  EPA  proposed  that,  as  a 
general  matter,  the  offset  sanction  apply 
at  18  months  followed  by  the  highway 
sanction  6  months  thereafter.  First,  EPA 
stated  that  conceptually  the  offset 
sanction  wiU,  in  general,  provide  a  more 
certain  air  quality  benefit  in  the  shorter 
and  longer  term  than  the  highway 
sanction. 

Second,  ttie  proposal  stated  the  offset 
sanction  provides  greater  potential  for 
more  significant  air  quality  protection 
because  it  potentially  affects  all 


'■In  addftion,  sacrion  179(a)  provides  for  an  air 
pollution  grant  sanction  that  applies  to  grants  the 
EPA  may  awuiri  undei  sectioa  105.  Iiow«ver.  since 
it  is  not  a  sanction  provided  under  section  179(b). 
it  is  not  one  of  the  sanctions  that  jutomatically 
:ipply  under  faetion  r79(a). 


'While  part  U  generally  applies  to  nonattaitunent 
areas,  some  aiquiramems  extend  to  other  areas.  For 
example,  section  lS4(a)  specifically  created  at 
enactment  an  ozone  transport  region,  called  the 
Norltleast  Qrone  Transport  Region  (NOTR).  which 
is  compcisad  of  several  mid-Allamic  and  New 
Englaod  Slatae  and  the  Consolidated  Mctropolitaii 
Statistical  Area  containing  the  District  of  Columbia  ' 
(see  "General  Preamble  for  the  Implementation  of 
Title  I  of  the  Cfesn  Air  Ad  Amendments  of  1990" 
at  page  13527  (S7  FR  1349a)J.  Though  areas  within 
some  of  these  Slates  may  not  be  designated 
nonattainment,  the  States  must  submit  revisions  to 
their  SIP's  l>y  certain  statutory  deadlines  to  include 
specific  part  D  measures  for  these  areas  (e.g.. 
enhanced' vehicle  inspection  and  maintenanre 
progjam.  raaaonafaly  available  comrai  technology 
for  volatUa  organic  compounds  (VOC)  sources). 

"Section  lU)(mJ  of  the  Act  grants  EPA  broad 
discretionary  authority  to  apply  either  sanction 
listed  in  section  r79(b)  "at  any  time  (or  at  any  time 
after)  rh&  Admini^Mrator  makes"  a  finding  under 
section  179(a)  wi[h  respect  to  any  portion  of  the 
Slate,  subject  to  certain  limitations  (57  FR  44534. 
Sept.  28. 1393).  The  selection  of  sanctions  being 
made  by  Itlis  action,  however,  does  not  apply  to  the 
imposition  of  sanctions  by  EPA  under  section 
110(m).  Note  that  sanctioa  selection  for  section 
1  ro(m)  findings  will  be  made  through  nolice-and- 
comimmrnilemniiing' independent  from  this  action. 


categories  of  stationary  sources  and, 
depending  on  the  poHutant(s)  addressed 
in  the  deficiency  prompting  the  finding, 
may  affect  all  criteria  pollutants  (i.e.. 
pollutants  for  which  EPA  has 
promulgated  national  ambient  air 
quality  standards  (NAAQS)  such  as 
carbon  monoxide  (CO),  PM-10 
(particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers),  etc.).  By  contrast,  the 
highway  sanction  would  affect  only 
mobile  sources  and  pollutants  emitted 
by  mobile  sources.  (Mobile  sources  are 
not,  for  instance,  regarded  as  significant 
emitters  of  lend  and  sulfur  dioxide 
(SO2).) 

Third,  in  addition  to  air  quality 
considerations,  the  2-to-l  offset  sanction 
is  less  complicafod  to  implement  and 
administer  than  the  highway  sanction 
by  its  very  nature  and  t>ecause  of  the 
manner  m  which  EPA  intends  to 
effectuate  it.  as  discussed  in  the 
proposal  at  pages  51275-51277. 

In  addition,  EP.A  noted  in  the 
proposal  that  it  does  not  regard 
sanctions  as  a  long-term  solution  to  air 
quality  problems  but  rather  intends  to 
work  with  States  to  resolve  deficiencies 
as  rapidly  as  possible.  Thus,  by 
applying  the  offset  sanction  at  18 
months,  if  the  State  corrects  the 
deficiency  prompting  the  finding  prior 
to  6  months  thereafter,  then  the  highway 
sanction  would  not  apply  and  EPA  and 
other  affected  agencies  (most  notably 
the  Department  of  Transfiortatiai 
(DOT))  would  not  be  feced  with  its 
comparatively  greater  implementation 
and  administration  burden. 

The  EPA,  therefore,  proposed,  as  a 
general  matter,  that  the  offset  sanction 
apply  before  the  highway  funding 
sanction  following  a  section  179(a) 
finding.  The  EPA  recognized,  however, 
that  in  specific  cases  the  particular 
circumstances  may  lead  EPA  to 
conclude  that  it  is  more  appropriate  for 
the  highway  sanction  to  apply  first. 
Therefore.  EPA  has  specifically  noted 
that  it  may  go  through  notice-and- 
comment  rulemaking  for  the  highway 
sanction  to  apply  after  18  months  and 
the  offset  sanction  6  months  thereafter. 
(The  sanction  sequence  rationale  is 
further  discussed  in  section  II.B.l.  of 
this  document.), 

3.  SanctiiHi  Effectuation 

At  pages  51275-51277  of  the 
proposal,  EPA  describes  how  the  offset 
sanctioa  applies  and  notes  that,  under 
the  highviray  sancrtion,  EPA  imposes  a 
prohibition  on  approval  by  the  Secretarv 
of  DOT  of  certain  highway  projects  and 
grants.  Thus,  the  highway  sanction  is 
not  directly  implemented  by  EPA. 
HovFever.  EPA  noted  that  it  is  in  the 
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process  of  developing  procedures  with 
DOT  to  provide  for  the  coordinated 
implementation  of  the  highway 
sanction.  (Sant  tion  efiiectuation  is 
further  discus^  in  section  n.B.2  of  this 
document.) 

4.  Opportunitj^  for  Comment 

As  discussed  above,  under  section 
179(a),  the  Actjrequires  that  sanctions 
apply  if  the  deficiency  that  prompted 
EPA's  Hnding  js  not  corrected  within 
the  timeframes!  prescribed.  The  only 
discretion  a^orded  EPA  is  which  of  the 
two  section  17P(b)  sanctions  applies  at 
18  months  and  which  6  months 
thereafter.  Thejproposal  noted  that  if  in 
the  future  EPAj makes  exceptions  to  this 
rule,  then  in  individual  notice-and- 
comment  rulemakings  EPA  will  seek 
comment  on  wnether  the  highway 
sanction  shall  apply  after  18  months 
and  the  offset  sanction  shall  apply  6 
months  thereafter  given  the 
circumstances  fit  hand. 

The  proposal  also  noted  that  the 
Administrative  Procedure  Act  (APA) 
provides  citizens  with  a  means  that 
could  be  used  (o  petition  EPA  to 
propose  that  the  highway  sanction 
apply  first.  ThaAPA,  5  U.S.C.  553(e). 
provides  that  'pach  agency  (including 
EPA)  shall  give  an  interested  person  the 
right  to  petitio^  for  the  issuance, 
amendment,  ot  repeal  of  a  rule."  This 
provision  could  conceivably  be  invoked 
by  a  citizen  to  petition  EPA  to  pro]x>se 
that  the  highway  sanction  apply  first 
with  respect  toia  section  179(a)  finding 
covered  by  thi!  action. 

II.  Today's  Ad  ion 

A.  Final  Actioi 

By  this  docunent,  EPA  is 
promulgating  i  rule  which  provides  that 
the  section  17g|(b)(2)  offset  sanction 
shall  apply  in  an  area  18  months  from 
the  date  when  -PA  makes  a  finding 
under  section    79(a)  with  regard  to  that 
area  if  the  deficiency  prompting  the 
finding  is  not  corrected  within  such 
period.  The  final  rule  also  provides  that 
the  section  17«  (b)(1)  highway  sanction 
shall  apply  in  i  in  area  6  months 
following  appl  cation  of  the  offset 
sanction  in  cases  where  the  deficiency 
has  still  not  be  m  corrected  within  that 
period.  The  se<lion  179(b)  sanctions 
shall  be  sequenced  in  this  manner  in  all 
cases  unless  Ef  A  proposes  the  highway 
sanction  to  ap]ily  first  through  separate 
notice-and-cor  unent  rulemaking.  This 
final  rule  appli  es  to  plan  or  plan 
revisions  required  under  part  D  but  does 
not  apply  to  phns  or  plan  revisions 
required  undei  part  D  found 
substantially  inadequate  pursuant  to 
section  110(k)(  >).  The  proposed  rule 


applied  to  both  types  of  SIP's;  a 
discussion  of  why  the  latter  type  of 
SIP's — commonly  known  as  part  D  "SIP 
calls" — are  not  covered  by  the  final  rule 
is  in  section  II.C.3.  This  rule  also  has  the 
immediate  effect  of  applying  the  offset 
sanction  on  September  6, 1994  in 
affected  areas  for  which  the 
Administrator  has  not  determined  that 
the  18-month  sanction  clock  has  expired 
by  that  date  and  for  which  the 
deficiency  prompting  the  finding  has 
not  been  corrected  by  that  date. 
Specifically,  in  the  notice  section  of 
today's  Federal  Register,  EPA  is 
providing  a  list  of  areas  that  will  be 
potentially  subject  to  sanctions  on 
September  6, 1994. 

Note  that  the  proposed  rule  did 
include  tables  in  which  EPA  intended  to 
list  areas  subject  to  sanctions.  In  the 
final  rule,  EPA  has  removed  the  tables 
from  the  rule  and  decided  to  provide 
information  on  areas  that  will  be 
potentially  subject  to  sanctions  in  the 
separate  notice  mentioned  above. 
(Sections  II.C.5.  and  ni.B.  below  include 
a  discussion  of  why  the  tables  were 
removed  from  the  proposed  rule  and 
why  such  removal  does  not  carry  any 
substantive  significance.) 

B.  Summary  of  Comments  and 
Responses 

With  one  exception,  this  section 
consists  of  a  brief  summary  of  the 
comments  received  on  the  proposal  and 
EPA's  responses.  A  more  detailed 
summary  of  comments  and  EPA's 
responses  can  be  found  in  the  docket  in 
a  document  entitled  "  Selection  of 
Sequence  of  Mandatory  Sanctions  for 
Findings  Made  Pursuant  to  Section  179 
of  the  Clean  Air  Act:  Detailed  Summary 
of  Comments  and  EPA's  Responses" 
(herein  referred  to  as  "Detailed 
Summary  of  Comments").  The  one 
exception  is  for  the  sanction  clock 
poUcy;  a  detailed  summary  is  provided 
here,  as  well  as  in  the  companion 
document,  in  order  to  fully  explain  in 
the  Federal  Register  the  changes  EPA 
has  made  to  the  final  rule  in  this  area 
and  because  of  the  complexity  of  this 
issue. 

1.  Sanction  Sequence  and  Rationale 

a.  Summary  of  Comments.  The  EPA's 
proposal  for  the  sequence  of  mandatory 
sanctions  and  the  rationale  are  provided 
in  sections  I.C.I,  and  I.C.2.  of  this 
document,  as  well  as  in  the  proposal  at 
pages  51274-5.  The  EPA  received  14 
comments  on  this  part  of  the  proposed 
rule.  Comments  on  the  sanction 
sequence  and  rationale  can  generally  be 
considered  in  four  groups:  (1) 
Commenters  who  believe  the  sequence 
should  be  reversed  with  the  highway 


sanction  applying  first,  (2)  commenters 
who  believe  that  EPA  should  determine 
sanction  order  on  a  case-by-case  basis, 
(3)  commenters  who  believe  that  the 
nature  of  the  deficiency  should  be 
considered  in  determining  sanction 
sequence,  and  (4)  commenters  who 
support  the  sequence  as  proposed. 

Four  commenters  stated  that  the 
sequence  in  which  sanctions  apply 
should  be  reversed  with  the  highway 
sanction  generally  applying  first. 
Several  of  the  commenters  contend  that 
the  highway  sanction  will  be  more 
effective  at  compelling  State  correction 
of  SIP  deficiencies  because  it  would 
have  greater  economic  impact,  and  it 
will  be  more  effective  at  addressing 
pohtical  and  statewide  failures.  One 
commenter  disagrees  with  EPA's 
rationale  that  the  offset  sanction  is  more 
likely  to  produce  a  greater  air  quality 
benefit,  arguing  instead  that  the 
highway  sanction  better  encourages 
early  State  compliance.  Several 
commenters  challenge  EPA's  rationale 
that  the  offset  sanction  potentially 
applies  to  all  criteria  pollutants;  the 
commenters  argue  that  the  fact  that 
stationary  sources  emit  more  types  of 
pollutants  is  irrelevant  since,  in  the  - 
proposed  rule,  the  offset  sanction 
applies  only  to  the  pollutant(s)  in  the 
deficiency.  The  commenters  also  raise 
an  argument  that  EPA's  proposed  . 
sequence  unfairly  burdens  industry 
when  the  SIP  deficiency  is  State-caused 
and  that  sources  will  be. unfairly 
penalized  due  to  project  location  and 
timing. 

Four  commenters  believe  that  EPA 
should  determine  sanction  order  on  a 
case-by-case  basis.  These  commenters 
express  cpncem  that  EPA's  streamlined 
approach  provides  insufficient  notice  of 
sanctions  and  leaves  many  sanction 
application  details  unclear.  One 
cojnmenter  argues  that  EPA  should 
streamline  its  own  rulemaking  processes 
rather  than  deny  notice  to  affected 
parties.  These  commenters  were  also 
concerned  that  general  application  of 
the  offset-sanction  would  negatively 
impact  stationary  sources.  One 
commenter  argues  economic 
competitiveness  and  air  quality  will 
deteriorate  under  the  offset  sanction. 
Two  commenters  were  concerned  that 
because  of  the  length  of  the  EPA 
rulemaking  process  stationary  sources 
will  bear  the  brunt  of  the  sanction 
burden. 

Two  commenters  believe  that  the 
nature  of  the  SIP  deficiency  should  be 
considered  in  determining  sanction 
sequence.  One  commenter  believes  that 
the  sanction  chosen  should  be  linked  to 
the  SIP  deficiency  and  that  EPA  must 
conduct  notice-and-comment 
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rulemaking  to  determine  whether  the 
highway  sanction  applies  first  as  to 
specific  types  of  SIP  deficiencies.  The 
commenter  is  concerned  that  stationary 
soorces  wiU  bear  the  brant  of  the 
sanctions  burden,  and  that  this  result 
could  stifle  economic  development. 

Three  commenters  support  the 
proposed  se<)uence  of  sanctions.  One 
commenter  supports  the  position  that 
the  link  between  the  liighway  sanction 
and  air  quality  benefits  is  uncertain  and 
another  coounenter  agrees  that  the  offset 
sanction  provides  a  quantifiable  and 
more  likely  air  quahty  benefit.  Another 
commenter  supported  EPA's  concerns 
regarding  the  administrative  and 
implemeutatjon  burdens  of  the  highway 
sanction  as  a  basis  for  the  offset  sanction 
applying  first. 

D.  Response  to  Comments.  In  this  final 
rule,  EPA  has  maintained  the  proposed 
sanction  sequence  with  the  offset 
sanction  generally  applying  first  and  the 
highway  sanction  second.  The  EPA 
continues  to  believe  this  sequence  is 
supported  bf  the  {deposed  rationales 
tliat  the  ofliftet  sanction  (compared  to  the 
highvvay  sanction)  will: 

(1)  Provide  a  more  certain  and  direct 
air  Duality  benefit. 

(2)  Fotentiailly  affect  more  criteria 
pollntants,  and 

(3)  Be  easier  to  implement  and 
administer.  The  EPA  disagrees  with  the 
coHHHeats  that  highway  sam:tions  will 
always  saote  effectively  address  SIP- 
related  deficieacies  and  should, 
therefore,  be  generally  applied  first,  la 
addition.  EPA  does  believe  that  the 
offset  sanction  will  more  likely  produce 
a  net  air  quality  benefit.  Li  some  cases, 
the  offset  sanction  may  be  more 
effective  at  resolving  SIP  deficiencies. 
For  example,  in  an  area  that  is 
undergoing  significant  economic 
growth.,  the  offset  sanction  couki  help 
bring  pressure  through  stationary 
sources  wishing  to  expand  or  locate  in 
the  area  and  which  are  faced  with  the 
need  for  an  additional  emission  offset 

'  increment.  Furthermore,  offsets 
achieved  by  such  a  sanction  would 
benefit  air  quality  in  the  affected  area. 
However,  m  particular  instances,  the 
EPA  does  not  deny  that  the  offset 
sanction  may  not  be  as  effective 
because,  for  exan>ple,  the  area  may  be 
economically  depressed  and  not 
experiencing  growth.  In  such  a  case, 
there  may  be  less  afr  quality  benefit  and 
perhaps  less  pressure  to  correct  the 
deficiency  in  applying  the  offset 
sanction  first. 

Nonetheless,  orerall  EPA  continues  to 
believe  that  conceptually  the  offset 
sanction  (compared  to  the  highway 
sanction)  pfovides  a  more  certain,  direct 
iiir  quality  benefit  in  the  near  and  long 


term  and  potentially  covers  more 
pollutants.  An  increased  new  source 
review  (NSR)  offcet  ratio  necessarily 
reduces  m  pollutant  emissions  as 
sources  modify  or  locate  in  an  area 
under  the  offset  sanction.  By  contrast, 
the  higliway  sanction  may  not  directly 
reduce  overall  motor  vehicle  emissions 
in  the  near  term  and  an^'  air  quahty 
benefits  resulting  from  the  highway 
sanction  would  be  indirect,  as 
applrcatitwi  of  the  highway  sanction 
would  not  necessarily  prevent  motorists 
from  driving,  nor  even  necessarily  result 
in  overall  emissions  reductions,  at  least 
in  the  short  term.  The  EPA  recognizes 
that  in  some  instances  it  may  be  more 
appropriate  for  the  highway  sanction  to 
apply  to  address  a  political  failure  and 
believes  there  are  adequate  mechanisms 
provided  under  the  rule  to  address  these 
instances.** 

The  EPA  did  not  intend  to  suggest  in 
the  proposal  that  the  offset  sanction  will 
apply,  in  every  case,  to  all  criteria 
pollutants.  The  offset  sanction  will 
apply  only  to  all  criteria  pollutants  (and 
their  precursors)  for  which  the  area  is 
subject  to  the  section  173  (42  U.S.C. 
7503)  offset  requirement  when  the  SIP 
deficiency  is  general  in  nature.  When 
the  finding  is  specific  to  one  or  more 
pollutants  (and  its/lheir  precursor(s)). 
the  sanction  applies  only  to  those 
pollutants  (and/or  precursor{s)).  The 
statement  in  the  proposal  intended  that 
the  offset  can  potentially  affect  all 
criteria  poUutauts,  either  because  of 
pollutant-specific  findings  or  general 
findings.  This  noeans  that,  regardless  of 
whether  the  finding  is  pollutant-specific 
or  general,  the  offset  sanction  will 
generally  apply  at  least  to  the  pollutants 
of  direct  cooceni,  and  sometimes  to 
others  as  welL  Ob  the  other  hand,  the 
highway  sanction  will  potentially  affect 
•<)nly  those  pollutants  mobile  sources 
emit  significantly  and  not,  for  instance, 
lead  or  SOz.  However.  EPA  also  realizes 
that  since  CO  nonattainment  area 
problems  are  due  primarily  to  mobile 
sources,  arguably  application  of  the 
offset  sanction  may  not  address  the 
more  significant  sources  contributing  to 
CO  rKmatlainment  problems. 
Nonetheless,  the  offoet  sanction  still 
applies  to  CO  for  nonattainment  NSR 
pmrposes  and  thus  will  affect  sources 
subject  to  nonattainment  NSR  that  wish 
to  locate  Of  expand  in  a  CO 
noaattainjnent  area,  which  would 
provide  soae  air  quality  benefit  in  the 
area  under  the  offset  sanction. 
Therefore.  EPA  continues  to  believe  that 


V  Aia  noted  in  saction  LC:.4.  of  Ibis  notice,  under 
the  APA  citizeos  can  petition  the  EP.A  for 
riiIemak.ing.fo  propixsp  lh«  highway  sanction  to 
apply  first 


overall  the  offset  sanction  is  more  likely 
to  produce  a  greater  air  quality  benefit 
than  the  highway  sanction  because,  as 
sources  locate  in  an  area,  direct 
emission  reductions  will  be  achieved 
through  the  2-to-l  offset  for  potentially 
any  of  the  criteria  pollutants. 

With  resp>ect  to  imposing  sanctions  on 
a  case-by-case  basis,  EPA  believes  there 
are  two  main  disadvantages  to  this 
approach  which  have  led  EPA  to  reje(.1 
it.  First,  the  individual  notice-and- 
comment  rulemakings  that  would  be 
needed  for  implementing  the  .sanctions 
on  a  case-by-case  basis  would  impose 
significant  demands  on  EPA's  resources. 
These  resources  could  otherwise  be 
spent  on  activities  that  more  directly 
serve  the  goal  of  the  Act.  namely,  clean 
air.  Secorid.  the  approach  taken  in  the 
final  rule  will  provide  certainty  and 
sufficient  notification  to  the  parties 
affected  about  the  details  of  sanction 
appKcation  and  consistency  in  the 
implementation  of  section  179.  These 
details  are  farther  discussed  in  section 
III.A.  and  in  the  detailed  summarj*  of 
comments  document. 

As  to  establishing  a  rule  that  links  the 
first  sanction  to  the  deficiency  on  which 
the  sanction  is  based.  EPA  believes  that 
approach  feils  to  corrsider  other 
important  considerations  with  respect  to 
sanctions  stich  as  which  sanction  is 
more  likely  to  yield  the  greater  air 
quality  benefit.  The  EPA  believes,  as  a 
general  matter,  that  the  sanction  that 
results  in  the  greater  air  quality  benefit 
is  a  more  important  consideration  than 
selecting  the  sanction  sequence  based 
primarily  on  the  nature  of  the 
deficiency. 

At  the  same  time.  EPA  recognizes  that 
in  some  cases  it  may  be  more 
appropriate  to  apply  the  highway 
sanction  first  if  the  circumstances  of  the 
deficiency  wdi  rant  and  the  offeet 
sanction  is  unlikely  to  yield  .significant 
air  quahty  benefits.  The  EPA  believes 
the  rule  provides  the  flexibility  to  do  so. 
Additionally,  EPA  cannot  predict, 
across  all  sanction  findings,  which 
fianctioB  will  more  effectively  address 
State  inaction  and  thus  could  not  base 
the  general  sanction  sequence  proposal 
on  that  factor.  Fundamentally.  EPA  has 
based  its  sanction  sequencing  rationale 
primarily  on  the  basis  of  which  sanction 
EPA  believes  is  likely  to  yield  the 
greater  air  quality  benefit.  It  is 
impossible  to  gauge  the  impact  since  the 
universe  of  areas  which  will  be 
sanctioned  and  for  what  duration  are 
not  knovm. 

The  EPA  does  not  disagree  that  the 
offset  sanction  has  the  potential  to 
impact  industry  and  that  this  burden 
may  be  greater  on  industry  than  on  the 
transportation  sector.  However,  by 
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including  the  o  Tset  sanction  in  the  Act, 
Congress  clear!  i  intended  that  certain 
sources,  by  virt  je  of  the  timing  and 
location  of  thei  ■  projects,  would  be 
impacted 

2.  Sanction  Effectuation 

A  discussion 
effectuating  the 


of  EPA 's  approach  for 
offset  and  highway 


sanctions  is  pre  vided  in  section  I.C.3.  of 
this  doounent  i  md  at  pages  51275-7  of 
the  proposal.  T  le  following  is  a  brief 
summary  of  ma  jor  comments  and  EPA's 
responses. 

a.  Major  Com  ments.  (1)  Offset 
Sanction.  Comi  lents  on  onset  sanction 
effectuation  addressed  both  the  source 
and  pollutant  applicability  aspects  of 
EPA's  proposal!  One  commenter  objects 
to  the  timing  oGthe  applicability  of  the 
offset  sanction  tnd  believes  EPA's 
proposed  approach  is  contrary  to  past 
EPA  practice.  The  commenter  argues 
that  applying  Uje  increased  offset  ratio 
to  all  sources  tljat  have  not  received  a 
permit  as  of  tha  date  the  sanction  begins 
would  stop  many  sources  during  the 
permitting  prodess  for  reasons  beyond 
their  control.  Tne  commenter  believes 
that  in  the  past  EPA  has  avoided  these 
problems  by  applying  tighter  NSR 
requirements  o^ly  where  permit 
applications  wdre  not  complete  when 
the  requirements  became  effective.  The 
commenter  recommends  EPA  continue 
with  this  approach. 

Two  comments  concern  the  pollutant 
applicability  ofithe  offset  sanction.  One 
commenter  objicts  to  the  application  of 
the  offset  requirement  to  both  ozone 
precursors  (nitipgen  oxides  (NOxJ  and 
volatile  organiq  compounds  (VOC))  even 
when  the  deficiency  relates  only  to  one 
of  the  pollutants.  In  support,  the 
commenter  not  ss  the  broad  nature  of 
section  179  anc  the  manner  in  which 
NOx  emissions  are  treated  under  the  Act 
vis-a-vis  VOC  ehiissions.  Regarding  PM- 
10  precursors,  me  commenter  argues 
that  the  offset  sanction  should  apply  to 
precursors  only  in  those  areas  where 
EPA  has  approved  a  PM-10  SIP  control 
strategy  impositig  the  offset  requirement 
on  PM-10  precirsors. 

Another  com  nenter  believes  that 
regardless  of  th  j  SIP  deficiency  the 
offset  sanction  i.hould  apply  to  all 
criteria  pollutants  and  precursors.  In 
support,  the  commenter  argues  that 
section  179  references  section  173, 
which  applies  do  all  offset  requirements 
in  title  1  of  the  Act,  and  that  this  reflects 
a  clear  Congressional  intent  to  apply  the 
offset  sanction  o  these  pollutants.  The 
commenter  als<  believes  that  areas  that 
have  not  yet  re<eived  a  section  182(f) 
(42  U.S.C.  7511  a(0)  NOx  exemption 
from  the  section  173  offset  requirements 
should  remain  subject  to  the  increased 


offset  ratio  for  NOx  until  EPA  grants  an 
exemption. 

(2)  Highway  Sanction.  One 
commenter  requests  that  the  rule 
include  a  requirement  that  EPA  notify 
several  government  entities  of  highway 
sanctions  to  focus  multi-agency 
resources  on  resolving  SIP  deficiencies. 
Another  commenter  believes  that  the 
flow  of  flexible  funds  for  certain 
programs  (e.g.,  congestion  mitigation  air 
quality  improvement  program)  should 
continue  to  flow  if  sanctions  apply 
because  the  funds  are  important  for 
achieving  the  Act's  goals  by  improving 
transit. 

b.  Response  to  Comments.  (1)  Offset 
Sanction  Applicability.  Regarding  offset 
sanction  source  and  pollutant 
applicability,  in  the  final  rule,  EPA  has 
maintained  the  approaches  in  the 
proposal. 

On  source  applicability,  EPA  believes 
it  is  important  to  maximize  the  air 
quality  benefit  of  the  offset  sanction  by 
requiring  that  sources  whose  permits  are 
issued  after  the  date  the  offset  sanction 
applies  comply  with  a  2-to-l  emission 
offset  requirement.  Contrary  to  the 
comment,  the  source  applicability 
definition  is  not  a  departure  from  all 
past  EPA  practices  because  historically 
EPA  has  not  always  used  the  "complete 
application"  definition.  (The  different 
source  applicability  definitions  EPA  has 
used  in  the  past  are  discussed  in  the 
detailed  response  to  comments 
document.)  Therefore,  EPA  believes  that 
past  practice  does  not  constrain  it  from 
determining  today  that  it  is  important  to 
enhance  the  effectiveness  of  the  offset 
sanction  by  defining  source 
applicability  on  a  permit  issuance  basis. 

Moreover,  EPA  believes  that  once  the 
offset  sanction  applies,  it  would  be  a 
violation  of  the  sanction  for  a  permit  to 
be  issued  with  an  emission  offset  of  less 
than  2-to-l.  The  plain  language  of 
section  179(a)  and  section  179(b)(2) 
does  not  provide  for  nor  contemplate 
any  grace  period  based  on  whether  a 
source  has  submitted  a  complete 
application. 

Regarding  pollutant  applicability  of 
the  offset  sanction,  EPA  believes  the 
proposed  applicability  is  reasonably 
supported  and  will  have  the  potential  to 
effectively  protect  air  quality.  Section 
179(b)(2)  generally  references  the  offset 
requirements  of  section  173  and  does 
not  restrict  EPA's  ability  to  base  the 
applicability  of  the  sanction  on  a 
pollutant  or  pollutants  (and  its/their 
precursor(s)).  Moreover,  pollutant- 
specific  application  of  the  offset 
sanction  is  consistent  with  the 
requirements  of  section  179.  Section 
179(b){2)'s  language  providing  that  "the 
ratio  of  emission  reductions  to  increased 


emissions  shall  be  at  least  2  to  1"  is_ 
general  enough  such  that  EPA  can 
determine  the  most  reasonable  method 
to  apply  the  sanction.  While  section 
179(b)(2)  references  the  broader  section 
173  requirement,  EPA  believes  it  is 
more  reasonable,  with  one  caveat,'"  to 
apply  the  offset  sanction  to  the  criteria 
pollutants  specifically  related  to  the  SIP 
deficiency  in  question.  Pollutant- 
specific  application  of  the  offset 
sanction  will  encourage  the  State  to 
correct  its  SIP  deficiencies  and  will 
provide  reductions  in  emissions  of  the 
relevant  pollutant  in  the  interim, 
without  unnecessarily  punishing 
stationary  sources  in  cases  where  the 
State's  program  for  other  pollutants  is 
adequate. 

Regarding  ozone  and  PM-10 
precursors,  EPA  is  maintaining  the 
approach  in  the  proposal  that  the 
sanction  applies  to  ozone  and  PM-10 
precursors.  The  caveat  to  that  general 
rule  has  expanded  in  one  minor  respect 
with  respect  to  the  ozone  precursor 
NOx-  As  provided  in  the  proposed  rule, 
sources  will  need  to  achieve  the 
increased  offset  ratio  for  VOC  and  NO.\ 
when  the  finding  concerns  an  ozone 
requirement  unless  EPA  approves  a 
section  182(f)  demonstration  that  the 
Act's  NOx  nonattainment  NSR 
requirements  should  not  apply.  In 
addition,  EPA  has  added  the  exception 
that  if  the  area  otherwise  is  not  subject 
to  the  section  173  offset  requirement  for 
NOx  (e.g.,  submarginal  ozone 
nonattainment  areas),  then  sources  in 
that  area  would  not  be  subject  to  that 
requirement  under  the  offset  sanction 
(see  sections  182(0  and  182(b)(2)).  This 
exception  is  necessary  in  light  of  the 
specific  language  of  the  offset  provision, 
which  ties  the  offset  sanction 
specifically  to  offsets  required  under 
section  173.  For  PM-10  precursors,  EPA 
has  retained  the  caveat  for  cases  in 
which  EPA  has  made  a  section  189(e) 
(42  U.S.C.  7513a(e))  determination  for 
an  area  that  PM-10  precursors  are  not 
significant. 

(2)  Highway  Sanction  Effectuation. 
The  issues  raised  by  the  commenters  are 
not  a  subject  of  this  rulemaking.  The 
DOT  has  primary  responsibility  for 
implementing  the  highway  sanction  and 
EPA  is  coordinating  with  DOT  on  the 
development  of  procedures  for  that 
purpose. 


'"Where  the  SIP  deficiency  is  general,  ihe  ofLsel 
sanclion  applies  to  the  criteria  pollutant(s)  (and  its/ 
their  precursoHs))  for  which  the  area  is  required  lo 
meet  the  section  173  NSR  requirements.  (This 
pollutant  applicability  definition  for  general  SIP 
deficiencies  is  also  discussed  in  section  II.C.!>. 
below.) 
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3.  Sanction  Clock  Policy 

.  a.  Summary  of  Proposal.  In  the 
proposal,  EPA  described  its  proposed 
policy  with  respect  to  the  sanctions 
clock  at  pages  51272-51273."  Under 
that  interpretation,  once  the  sanctions 
clock  has  started  upon  EPA  making  a 
findmg  under  section  179(a).  in  order  to 
stop  the  clock,  EPA  must  determine  that 
the  State  has  corrected  the  deficiency 
that  prompted  the  finding.  Similarly,  to 
remove  section  179(b)  sanctions  applied 
under  section  179(a),  EPA  must 
determine  that  the  State  has  come  into 
compliance  by  correcting  the  deficiency 
that  prompted  the  finding  that  resuUed 
in  the  application  of  one  or  both 
sanctions. 

For  a  finding  that  a  State  has  failed  to 
submit  a  SIP  or  an  element  of  a  SIP,  or 
■  that  the  SIP  or  SIP  element  submitted 
fails  to  meet  the  completeness  criteria  of 
section  llO(k),  the  proposal  provided 
that  EPA  will  stop  the  sanctions  clock 
or  remove  any  sanctions  appfied  upon 
EPA's  determination  that  the  State  has 
submitted  the  missing  plan  or  plan 
element  and  that  the  submittal  meets 
the  completeness  criteria  established 
pursuant  to  section  110(k)(l).  Note  that 
EPA's  July  9.  1992  SIP  processing 
guidance  indicated  that  if  the  18-month 
sanction  clock  elapses  during  a 
completeness  review,  sanctions  would 
not  be  imposed  unless  and  until  EPA 
determined  the  plan  to  be  incomplete. '^ 
In  such  a  case,  the  18-month  clock 
would  continue  to  run  so  that  if  EPA 
determined  the  plan  to  be  incomplete 
after  18-months  had  elapsed,  sanctions 
would  immediately  apply. 

The  proposal  provided  that  if  EPA 
disapproves  a  SIP  submission  based  on 
its  failure  to  meet  one  or  more  plan 
elements  required  by  the  Act,  to  correct 
the  deficiency  for  purposes  of  stopping 
the  sanctions  clock  or  removing  the 
sanction,  the  State  must  submit  a 
revised  SIP  to  EPA  and  EPA  must 
approve  that  submittal  pursuant  to 
section  llO(k).  For  a  finding  that  a 
requirement  of  an  approved  plan  is  not 
being  implemented,  the  proposal 
provided  that  the  sanctions  clock  would 
stop  or  sanctions  would  be  removed 
through  notice-and-comraent 
rulemaking  determining  that  the  State  is 


' '  For  general  guidance  on  EPA's  interpretation,  at 
the  time  of  proposal,  of  how  the  sanctions  clock 
functions  and  what  is  necessary  to  stop  it,  see  the 
memorandum  entitled  "Processing  of  State 
Implementation  Plan  (SIP)  Submittals"  from  John 
Calcagni  to  Air  Division  Directors.  Regions  I-X,  July 
9. 1992.  A  copy  of  this  memorandum  has  been 
placed  in  the  docket  for  this  rulemaking. 

"The  policy  also  provided  that,  following 
findings  of  nonsubmittal  and  incompleteness, 
sanctions  which  had  applied  would  continue  to 
apply  upon  State  submittal  until  the  submittal  was 
determined  to  be  complete. 


implementing  the  approved  plan  or  part 
of  a  plan. 

b.  Summary  of  Comments.  Two 
commenters  raise  both  practical  and 
legal  issues  with  respect  to  the 
proposal's  sanction  clock  policy  where 
it  indicates  that  EPA  must  fully  approve 
SIP  submittals  before  sanctions  clocks 
that  are  started  by  disapprovals  can  be 
stopped. 

The  first  commenter's  practical 
concern  is  time.  With  respect  to  a 
sanctions  clock  started  by  a  disapproval, 
because  of  the  length  of  the  State's 
regulatory  development,  approval  and 
adoption  processes  and  EPA's  review 
period,  the  interpretation  in  the 
proposed  rule  could  result  in  sanctions 
being  imposed  even  if  a  State  had  fully 
adopted  and  submitted  the  corrective 
rule.  Sanctions  would  remain  in  effect 
until  EPA  finished  its  rulemaking 
approving  the  corrected  rule.  The 
commenter  is  concerned  that  the  rule 
could  have  an  adverse  impact  solely 
because  EPA  had  not  had  time  to  act  on 
SIP  revisions  that  are  fully  approvable. 

The  commenter  further  believes  that 
EPA's  policy  is  not  supported  by  the 
language  of  the  Act.  The  commenter 
argues  that  the  Act  elsewhere  explicitly 
distinguishes  between  correcting  the 
deficiency  and  EPA's  process  of 
approving  a  SIP.  Section  110(c)(1)(B) 
states  that  the  Administrator  must 
promulgate  a  Federal  implementation 
plan  (FIP)  within  two  years  of  SIP 
disapproval  "*  *  *  unless  the  state 
corrects  the  deficiency,  and  the 
Administrator  approves  the  plan  or  plan 
revision  *  *  *."  Section  179(a)  though, 
merely  provides  that  sanctions  stiall 
apply  "unless  such  deficiency  has  been 
corrected*  *  *"  and  does  not  include 
the  phrase  regarding  EPA  plan  approval. 
The  commenter  believes  that  EPA 
cannot  ignore  the  difference  between 
sections  110  and  179  because  to  do  so 
would  constitute  "reading  out"  or 
rendering  meaningless  the  additional 
phrase  of  section  110(c)(1)(B). 

To  support  its  legal  argument,  the 
commenter  states  that  principles  of 
statutory  construction  provide  that 
effect  must  be  given  to  each  word  in  a 
statutory  provision,  and  that  every  effort 
must  be  made  to  avoid  an  interpretation 
which  renders  other  provisions  of  the 
same  statute  inconsistent,  meaningless, 
or  superfluous  (Boise  Cascade  Corp.  v. 
United  States  Environmental  Protection 
Agency,  942  F.2d  1427, 1432  {9th  Cir. 
1991)).  The  commenter  also  notes  that 
an  agency  cannot  ignore  or  "read  out" 
part  of  a  statute  (Natural  Resources 
Defense  Council  v.  United  States 
Environmental  Protection  Agency,  822 
F.2d  104. 113  (D.C.  Cir.  1987)). 


As  an  alternative  to  EPA's  proposal, 
the  commenter  recommends  that  the 
sanctions  clock  policy  for  disapprovals 
follow  the  process  in  the  proposal  for 
findings  of  nonsubmittal  and 
incompleteness.  The  commenter  states 
that  under  that  alternative  policy  the 
clock  would  be  stopped  if  a  new 
submittal  is  received,  pending  EPA's 
determination  of  whether  the  deficiency 
has  been  corrected.  The  commenter 
urges  EPA  to  adopt  a  consistent  policy 
to  stop  sanction  clocks  in  all  cases  upon 
receiving  a  revised  SIP  submittal.  If 
EPA's  preliminary  review  indicates  the 
deficiency  has  been  corrected,  then  the 
clock  would  remain  slopped  and  EPA 
would  proceed  to  approve  the  plan 
through  rulemaking.  If  the  deficiency 
was  not  corrected  initially,  the  clock 
would  restart  via  a  letter  to  the  State. 

A  second  commenter  raised  similar 
concerns  with  EPA's  proposal  that 
actual  approval  was  needed  to  stop  a 
sanctions  clock  started  by  a  disapproval. 
According  to  the  commenter,  the  clock 
should  be  suspended  with  the  submittal 
to  EPA  of  a  completed  rulemaking  and 
remain  suspended  unless  EPA 
disapproves  the  SIP.  The  commenter 
notes  that  EPA  has  ['„e  opportunity  to 
participate  in  the  State's  rulemaking 
process  to  ensure  the  deficiency  is 
corrected. 

c.  Response  to  Comments.  In  response 
to  the  comments  received,  EPA 
reevaluated  its  proposed  sanction  clock 
policy  and  made  two  changes." 

(1)  Overview  of  Change  One.  For  the 
reasons  stated  in  subsection  (4)  of  this 
section  II.B.S.c.,  EPA  does  not  adopt  the 
exact  approach  set  forth  by  the 
commenters,  which  would  actually  stop 
a  sanctions  clock  started  by  a 
disapproval  upon  State  submittal  of  a 
SIP.  However.  EPA  has  determined  that 
it  is  reasonable  to  temporarily  defer 
and/or  stay  the  application  of  sanctions, 
as  appropriate,'-*  following  SIP 
disapprovals,  where  EPA  proposes  to 
fully  approve  a  SIP  revision  or  proposes 
to  conditionally  approve  a  SIP.  '^  In 


"The  EPA  is  also  making  a  clarification  lo  the 
sanction  clock  policy  which  is  discussed  in  section 
n.C.4. 

'*  As  discussed  below  under  change  two.  the 
proposed  sanction  clock  policy  specifically 
provided  for  the  deferral  of  sanctions  during 
completeness  reviews  of  SiP's  submitted  following 
nonsubmittal  and  incompleteness  findings,  but  not 
staying  the  sanctions.  The  concept  set  forth  here  for 
initial  disapprovals  and  findings  of  failure  to 
implement  is  carried  forth  from  this  process 
developed  in  the  proposal  for  initial  findings  of 
failure  to  submit  or  of  incompleteness.  In  carrying 
this  concept  over.  EPA  believes  that  it  is  logical  and 
necessary  that  if  the  efi'ect  of  sanction  application 
is  to  be  deferred  that  sanctions  actually  applied 
should  be  stayed. 

"  Note  that  a  proposed  partial  or  limited  approval 
would  not  result  in  the  deferral  and/ur  st<<ying  of 

Continued 
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addition,  EPA  has  determined  that  such 
deferral  and/or  staying  of  sanction 
application  is  reasonable  following 
findings  o.  non^plementation  *^  where 
EPA  proposes  t0  find  tiiat  a  State  is 
implementing  its  SIP.  Simuhaneous 
with  such  proposed  approval  or  finding 
of  SIP  implemeiitation.  EPA  will  issue 
a  separate,  inteijun  final  determination 
that  the  State  has  corrected  the 
deficiency  that  prompted  the  fmding 
that  started  the  sanctions  clock.  In  all 
these  cases,  whether  sanctions  are 
deferred  and/or|stayed  depends  on  the 
timing  of  EPA 's  proposed  action  vis-a- 
vis the  sanction  clocks. 

For  initial  SIP  disapprovals  where 
EPA  subsequently  fully  approves  the 
revised  SIP.  sanctions  would  be 
deferred  and/or  stayed  unless  and  until 
EPA's  proposed  full  approval  was 
reversed  by  a  proposed  disapproval  or 
final  disapproval  of  the  revised  SIP  in 
whole  or  in  part  At  that  point,  the 
interim  final  delermination  that  the 
deficiency  had  l^een  corrected  would  be 
rescinded  or  rei^ersed.  For  initial  SIP 
disapprovals  where  EPA  subsequently 
proposes  to  conjlitionally  approve  the 
revised  SIP,  sanctions  would  be 
deferred  and/or  stayed  unless  and  until 
EPA  reverses  its!  proposed  conditional 
approval  by  a  p^posed  disapproval  or 
final  disapprov^  of  the  revised  SIP  in 
whole  or  in  part  For  initial  SIP 
disapprovals  where  EPA  subsequently 
conditionally  ap  proves  the  revised  SIP 
in  final,  sanctions  would  be  deferred 
and/or  stayed  unless  and  until  the 
conditional  approval  converts  to  a 
disapproval,  or  1  PA  proposes  to 
disapprove  in  w  lole  or  in  part  the 
revised  SIP  the  $tate  submits  to  fulfill 
in  its  conditionally- 
When  any  of  these 
events  occiu-  wil  h  respect  to  a  proposed 
or  final  conditio  lal  approval,  the 


the  commitmeni 
approved  SIP." 


pprovala/di:  approvals, 
led 


I  disappra  lai 


theapplicati';:.  of 
are  associated  with 
disapprovals.  (For  a 
limited  a[ 

memorand'im  entit 
Implenientaiion 
Calcagni  to  Air  Divi: 
9,  1992.) 

'"Although  the 
started  by  a 
changes  to  a  clock 
implement,  finding 
failure  to  implement 

"On  July.  9.  1992, 
included  a  discussii 
convert  to  di; 
"Processing  of  Slate 
Submittals"  from 
Directors.  Regions  I- 
by  this  action.  EPA  i 
|uly  1992  guidance  t 
approvals  convert  to 
future.  EPA  intends 
address  this  aspect  o 
policy. 


satctions  because  such  actions 

p  roposed  partial  or  limited 

iscussion  of  partial  and 

the 
"Processing  of  Stale 
Plai^(SIP)  Submituls"  from  ]oha 

Directors.  Regions  I-X,  July 


lisapprovi  ils 


John 


iOII 


co^unents  focused  on  a  clock 
EPA  has  extended  its 
started  by  a  finding  of  failure  to 
reason  to  treat  Trndings  of 
differently. 

EPA  issued  a  policy  that 
of  how  conditional  approvals 
(see  memorandum  entitled 
iiplementalion  Plan  (SIP) 
Calcagni  to  Air  Division 
:.  July  9. 1992).  But  note  that, 
withdrawing  the  part  of  the 
It  addresses  how  conditional 
lisapprovals.  In  the  near 
issue  additional  guidance  to 
the  conditional  approval 


Uli 


t>i 


interim  final  determination  that  the 
deficiency  had  been  corrected  would  be 
rescinded  or  reversed. 

For  initial  findings  of 
nonimplementation,  sanctions  would  be 
deferred  and/or  stayed  unless  and  until 
EPA  reversed  its  proposed  finding  that 
the  State  was  implementing  its  SIP  by 
proposing  to  find  or  finally  finding  that 
the  State  was  not  implementing  its  SIP 
or  by  withdrawing  its  proposed  finding 
that  the  State  was  implementing  its  SIP. 
At  the  point  of  that  subsequent  action, 
the  interim  final  determination  that  the 
State  bad  corrected  the  deficiency 
would  be  rescinded  or  reversed. 
(Exactly  how  the  application  of 
sanctions  would  be  deferred  and/or 
stayed  following  SIP  disapprovals  and 
nonimplementation  findings  is 
discussed  in  greater  detail  below  in  this 
section.  Change  one  is  reflected  in  the 
rule  in  §52.31  (d)(2),  (d)(3),  and  (d)(4).) 

The  rationale  for  the  deferring  and 
staying  of  sanctions  in  these  cases  is 
that  the  proposed  full  or  conditional 
approval  or  proposed  finding  that  the 
State  is  implementing  its  SIP  would  be 
the  basis  for  EPA's  interim  final 
determination  that  the  State  has 
corrected  the  deficiency."  When  EPA 
issues  this  proposal,  the  Agency 
indicates  that  it  believes  it  is  more  likely 
than  not  that  the  State  is  complying 
with  the  relevant  requirements  of  the 
Act.  The  EPA  believes  it  would  be 
inequitable  for  sanctions  to  apply  in 
situations  where  EPA  has  made  such  an 
affirmative  finding,  even  though  it  is 
only  preliminary.  Moreover,  EPA 
believes  it  would  be  unfair  to  apply 
sanctions  merely  because  the  clock  had 
expired  before  EPA  is  able  to  take  final 
action  on  the  submittal  in  these 
situations  given  the  length  of  the 
rulemaking  process. 

(2)  Overview  of  Change  Two.  The 
second  change  to  the  rule  concerns  the 
guidance  discussed  in  the  preamble  to 
the  proposed  rule  at  page  51273, 
footnote  9,  where  EPA  indicated  that  if 
the  sanction  clock  started  by  a  finding 
of  failure  to  submit  or  incompleteness 
expires  during  a  completeness  review 
for  a  subsequent  SIP  submittal,  the 
sanction  would  not  apply  unless  and 
until  EPA  found  the  submittal 
incomplete.  In  this  instance,  EPA 
intended  that  the  sanction  clock  would 
not  temporarily  stop,  but  instead  would 
continue  to  run.  During  that  time,  EPA 
would  simply  defer  the  applicati(Hi  of 
the  sanction  while  it  reviewed  the  SIP 
submittal  to  determine  whether  or  not 


""The  EPA's  final  conditional  approval  would 
merely  continue  any  stay  or  deferral  initiated  by 
EPA's  proposed  conditional  approval  and  EPA's 
simultaneous  interim  final  determination  the 
deficiency  has  been  corrected. 


the  State  had  corrected  the  deficiency 
prompting  the  finding.  Thus,  if  and 
when  EPA  found  the  SIP  incomplete 
after  expiration  of  the  18-month  clock, 
the  sanction  would  apply  on  the  date 
EPA  found  the  plan  incomplete.'" 

After  further  analysis  of  this  aspect  of 
the  sanction  clock  poUcy  in  the  context 
of  addressing  comments,  EPA  has 
determined  that  it  is  inappropriate  to 
defer  and/or  stay  sanctions  when 
sanction  clocks  elapse  during  review  for 
completeness  of  plans  submitted  by 
States  following  findings  of 
nonsubmittal  and  incompleteness. 
Therefore,  EPA's  rule  provides  that  the 
temporary  deferral  and  staying  of  the 
application  of  sanctions  occurs  only 
when  EPA  takes  an  affirmative  action  in 
which  it  indicates  the  Agency's  belief 
that  the  State  has  corrected  the 
deficiency  prompting  the  finding  (e.g., 
that  the  State  has  corrected  the  finding 
of  nonsubmittal  or  incompleteness).  "The 
EPA  believes  this  change  is  necessary 
since,  upon  further  reflection,  EPA 
realizes  that  in  such  a  situation  there 
has  been  no  prior  affirmative  action  by 
EPA  preliminarily  or  finally 
determining  that  the  State  has,  in  fact, 
corrected  the  deficiency.  A  proposed 
approval  of  a  revised  SIP  following  a 
disapproval  constitutes  such  an  action 
as  does  a  proposed  finding  that  a  State 
is  implementing  its  SIP  following  a 
finding  of  nonimplementation. 
However,  mere  EPA  receipt  of  a  SIP 
submittal  from  a  State  following  a 
nonsubmittal  or  incompleteness  finding 
does  not  constitute  such  an  action,  since 
EPA  takes  no  affirmative  action 
preliminarily  indicating  that  the  State 
has  submitted  a  complete  SIP,  and  there 
is  nothing  to  give  rise  to  an  interim  final 
determination  that  the  State  has 
corrected  the  deficiency. 

Under  this  change,  sanctions  will 
apply  if  a  sanction  clock  expires  during 
a  completeness  review  of  a  SIP 
submitted  following  a  nonsubmittal  or 
incompleteness  finding.  An  example 
illustrates  the  implications  of  this 
change.  Suppose  EPA  finds  that  a  State 
failed  to  submit  a  SIP  and  then  at  month 
17  the  State  submits  a  SIP  which  the 
Agency  then  starts  reviewing  for 
completeness.  Month  18  arrives  and 
EPA  is  still  reviewing  the  submittal. 
Under  the  approach  in  the  proposal, 
application  of  the  offset  sanction  at  . 
month  18  would  be  deferred  unless  and 
until  EPA  found  the  plan  incomplete. 
Under  the  final  rule,  the  sanction  will 
apply  at  month  18  and  only  be  lifted 


'"'  Note  that  this  specific  aspect  of  the  proposed 
sanction  clock  policy  was  not  actually  reflected  in 
tt»e  regulatory  language  of  the  proposed  rule  but 
was  discu.ssed  in  the  preamble  only. 
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once  EPA  takes  affirmative  action 
finding  the  plan  complete. 

For  EPA  to  continue  with  the 
proposed  policy  of  deferring  sanctions 
following  nonsubmittal  and 
incompleteness  findings,  EPA  would 
have  to  view  mere  receipt  of  a  submittal 
from  the  State  as  a  preliminary 
correction  of  the  deficiency.  However, 
EPA's  view  is  that  receipt  of  a  State  plan 
does  not  constitute  an  affirmative  EPA 
determination  that  the  revised  SIP  is 
complete.^"  Therefore,  it  is 
inappropriate  to  defer  and/or  stay 
sanctions  following  nonsubmittal  and 
incompleteness  findings.  Furthermore, 
once  EPA  has  affirmatively  determined 
the  plan  is  complete,  any  sanctions 
clock  or  any  applied  sanctions  would  be 
permanently  stopped.  Therefore,  it  is 
inappropriate  to  defer  or  stay  sanctions 
following  nonsubmittal  and 
incompleteness  findings  until  EPA  has 
affirmatively  determined  the  plan  is 
complete.^'  The  EPA  believes  this 
change,  as  well  as  change  one.  makes 
the  Agency's  approach  in  deferring  and 
staying  the  application  of  sanctions 
more  consistent  with  the  requirements 
of  the  Act. 


""Arguably.  EPA  could  make  an  interim  final 
determination  thai  the  Slate's  submittal  is  complete. 
However,  such  an  interim  determination  is 
impractical  and  inappropriate  for  at  least  two 
reasons.  One.  the  short  time  period  provided  under 
the  Act  for  EPA  tp  make  completeness 
determinations  (i.e;,  60  days)  indicate  that  Congress 
did  not  intend  for  EPA  (nor  contemplate  for  EPA) 
to  make  preliminary  completeness  determinations. 
Two.  the  nature  of  the  completeneiyi  review  does 
not  lend  itself  to  EPA  making  preliminary  and  final 
determinations.  The  completeness  review  is 
intended  as  a  straightforward  exercise  to  determine 
if  the  SIP  revision  includes  the  basic  elements  lo 
warrant  further  review  for  overall  adequacy. 
Therefore,  there  is  no  room  for  a  preliminary 
determination;  any  review  sufficient  to  make  such 
a  preliminary  determination  would  be  sufficient  for 
'  EPA's  filial  completeness  determination. 

''  A  clarification  is  being  made  in  the  final  rule 
which  was  not  specifically  addressed  in  the 
proposed  rule.  Following  nonsubmittal  and 
incompleteness  findings,  the  final  rule  effectively 
provides  that  sanction  clocks  can  be  stopped  (and 
sanctions  lifted)  only  when  EPA  makes  an 
affirmative  completeness  finding,  and  not  when 
SIP'S  become  complete  by  operation  of  law 
pursuant  to  section  liO(k)(l)(B)  of  the  Act.  This 
change  is  further  discussed  in  section  II.C.4.  below. 


(3)  Scenarios  Illustrating  First  Change. 
The  following  five  scenarios  illustrate 
how  sanctions  can  be  deferred  and/or 
stayed  following  SIP  disapprovals  and 
nonimplementation  findings."  They  are 
provided  to  clarify  change  one 
discussed  above.  (Section  III.  A. 
discusses  how  the  States  and  the  public 
will  be  kept  informed  of  the  status  of 
sanction  application.) 

First,  if,  before  month  18,  EPA 
proposes  to  hilly  or  conditionally 
approve  a  plan  or  proposes  to  find  that 
a  State  is  inrplementing  its  SIP  and  that 
action  is  reversed  24  or  more  months 
after  the  finding,  at  which  time  the  18- 
month  clock  has  expired,  application  of 
the  offset  sanction  is  deferred  until 
EPA's  proposed  approval  or  proposed 
finding  that  the  State  is  implementing 
its  SIP  is  reversed.-'  For  both  types  of 
findings,  the  offset  sanction  applies  on 
the  date  EPA  reverses  its  preliminary 
finding.  Following  disapprovals,  where 
EPA  proposed  to  fully  approve  the  SIP, 


"  Note  thai  in  the  five  cases  discussed  below  in 
the  "scenarios  illustrating  first  change,"  sanctions 
would  apply  or  reapply  when  a  conditional 
approval  converts  to  a  disapproval  just  as  they  do 
when  a  proposed  full  approval  is  reversed  to  a 
disapproval.  Note  also  that,  unlike  full  approvals, 
the  mandatory  sanctions  process  would  not  cease 
up>on  final  conditional  approval.  Following  a 
disapproval,  as  indicated  above,  if  EPA  proposes 
full  approval  of  the  State's  revised  plan,  resulting 
inihe  deferral  and/or  staying  of  sanction 
application,  and  then  takes  final,  full  approval 
action,  the  mandatory  sancvions  process  ceases. 
However,  if  the  scenario  were  one  where  EPA  was 
conditionally  approving  the  plan,  the  final 
conditional  approval  does  not  stop  the  mandatory 
sanction  process  because  it  does  not  represent 
EPA's  final  delermination  that  the  SIP  is  adequate. 
The  EPA  will  make  that  determination  when  it 
reviews  the  revised  plan  the  State  commits  to 
submitting  as  part  of  the  conditional  approval. 
Ultimately,  of  course,  if  the  Slate  fulfills  ils 
commitment  and  EPA  approves  the  State's  plan 
revision,  then  any  sanction  clocks  are  permanently 
stopped  and  no  sanctions  are  applied  or  reapplied. 

2'This  scenario  assumes  that  EPA  proposes 
approval  prior  to  18  months  and  that  EP.^'s  positive 
finding  is  reversed  after  24  months.  In  that  instance, 
after  24  months,  only  the  18-month  clock  has 
expired  (and  not  the  6-month  clock)  because  the  6- 
month  clock  is  not  triggered  until  the  offset 
sanction  applies.  (Section  UI.A.  below  discu.sses 
how  the  section  179  sanction  clocks  funaion.) 
Therefore,  in  this  scenario,  the  6-month  clock  does 
not  start  until  EPA  reverses  its  positive  finding  after 
24  months.  The  next  paragraph  and  Figure  1  give 
an  example  of  how  this  functions. 


the  reversal  would  be  either  a  proposed 
or  final  disapproval  in  whole  or  in  part, 
whichever  occurs.  Following 
disapprovals,  where  EPA  proposes  to  or 
finally  conditionally  approves  the  SIP,* 
the  reversal  would  occur  as  described  in 
subsection  (1)  above  of  this  section 
II.B.3.C.  Following  findings  of 
nonimplementation,  the  reversal  would 
be  either  a  proposed  or  final  finding, 
whichever  occurs,  that  the  State  was  not 
implementing  its  SIP.  For  both 
disapprovals  and  nonimplementation 
findings,  the  highway  sanction  applies  6 
months  fi-om  the  date  the  offset  sanction 
applies,  unless  EPA  determines  within 
that  period  that  the  State  corrected  the 
deficiency  prompting  the  finding.  (This 
scenario  is  provided  for  in  the  rule  in 
§52.31  (d)(2)(i),  (d)(3)(i).  and  (d)(4)(i).) 

The  following  discussion  and  Figure 
1  provide  an  example  of  how  this 
process  functions  with  respect  to  a 
sanctions  clock  started  by  an  initial 
disapproval.  The  process  would 
function  in  the  same  manner  where  the 
initial  finding  was  a  finding  of  failure  to 
implement.  Suppose  EPA  issues  a  SIP 
disapproval,  initiating  the  section  179 
sanction  process.  Suppose  that  the  State 
submits  a  revised  SIP  to  EPA  which 
EPA  proposes  to  fully  or  conditionally 
approve,  prior  to  18  months  from  the 
date  the  sanctions  clock  started.  The 
EPA  would  simultaneously  issue  an 
interim  final  rule,  making  a  finding  that 
the  State  has  corrected  the  deficiency.  In 
that  case,  the  application  of  the  offset 
sanction  would  be  deferred.  Now 
suppose  that,  at  month  25.  EPA  reverses 
its  preliminary  determination.  The 
reversal  would  be  a  proposal  to 
disapprove  the  SIP  in  whole  or  in  part 
or  a  final  disapproval  of  the  SIP  in 
whole  or  in  part.  At  month  25  (or,  for 
final  actions,  on  the  action's  effective 
date),  the  offset  sanction  applies.  The 
highway  sanction  then  applies  n  months 
later  at  month  31  (or,  for  final  actions, 
shortly  thereafter,  as  appropriate),  if 
within  that  period  EPA  has  not 
determined  that  the  State  has  corrected 
the  deficiency. 
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Figure   1:      Case  1   for  SIP  Disapprovals 


EPA 

disapproves 

SIP 


Per  disapproval. 
State  sutmlcs 
revised  SIP  to  EPA 
prior  to  nonCh  18 


Prior  to  month  18, 

EPA  proposes  to 

fully  or 

conditionally 

approve  SIP  and 

makes  interlM  final 

determination 

deficiency 

corrected 


At  month  25,  "(or 

shortly  thereafter 

following  final 

actions),  offset 

sanction  applies 

\f 

At  month  31, 
highway  sanction 
applies  (or  shortly 
thereafter 
following  final 
actions),  unless 
EPA  determines 
State  corrected 
deficiency 

18-month  sanction 

cloclc  expires  and 

application  of 

offset  sanction 

deferred 


At  month  25,  full 

or  conditional 

approval  becomes 

disapproval  and  EPA 

determines 

deficiency  not 

corrected 


Federal  Register  /  Vol.  59,  No.  149  /  Thursday.  August  4.  1994  /  Rules  and  Regulations       39841 


Second,  if  EPA  proposes  (before 
expiration  of  the  18-inonth  sanctions 
clock)  to  fully  or  conditionally  approve 
a  plan  or  proposes  to  find  that  a  State 
is  implementing  its  SIP  and  that 
proposal  action  is  reversed  before  the  6- 
month  clock  expires  that  would  have 
followed  upon  application  of  the  offset 
sanction,  application  of  the  offset 
sanction  is  deferred  until  such  reversal 
of  EPA's  proposed  finding.  The  offset 
sanction  applies  on  the  date  EPA's 
proposal  finding  is  reversed  (or,  for  final 
actions,  on  the  action's  effective  date). 
The  highway  sanction  then  applies  6 
months  later  if  EPA  has  not  determined 
during  that  period  that  the  State  has 
corrected  the  deficiency.  (This  scenario 


is  provided  for  in  the  rule  at  §§  52.31 
(d)(2)(i),  (d){3)(i)  and  {d){4)(i).) 

The  following  discussion  and  Figure 
2  provide  an  example  of  how  this 
process  functions  for  a  finding  of 
nonimplementation.2*  The  process 
would  be  the  same-for  an  initial 
disapproval.  Suppose  EPA  makes  a 
finding  of  nonimplementation,  initiating 
the  section  179  sanction  process. 
Suppose  that  EPA,  prior  to  the  end  of 
the  18  month  sanctions  clock,  proposes 
to  find  that  the  State  is  implementing  its 
approved  SIP.  At  the  time  of  the 
positive  finding,  EPA  would 


"This  example  is  given  for  a  flnding  of  failure 
to  implement,  white  the  other  four  examples  are 
given  for  SIP  disapprovals,  for  illustrative  purpoMis 
only. 


simultaneously  issue  an  interim  final 
rule,  finding  that  the  State  has  correcied 
the  deficiency. 

In  this  case,  the  application  of  the 
offset  sanction  would  be  deferred  unless 
and  until  EPA  reverses  its  proposed 
positive  finding.  Now  suppose  that  EPA, 
at  month  22,  reverses  its  proposed 
positive  finding  by  withdrawing  its 
proposed  finding  that  the  State  is 
implementing  its  SIP.  At  month  22  (or. 
for  final  actions,  on  the  action's  effective 
date),  the  offset  sanction  applies.  The 
highway  sanction  then  applies  6  months 
later  at  month  28  (or,  for  final  actions, 
shortly  thereafter,  as  appropriate),  if 
EPA  has  not  determined  that  the  State 
has  corrected  the  deficiency. 
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Figure  2:      Case  2    for  Findings  of  Nonimplementation 
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Third,  if  EPA  proposes  (after  month 
18  but  before  expiration  of  the 
subsequent  6-month  sanctions  clock)  to 
fully  or  conditionally  approve  a  plan  or 
proposes  to  find  that  a  State  is 
implementing  its  SIP,  application  of  the 
ofTset  sanction  is  stayed  unless  and  until 
EPA's  proposed  positive  finding  is 
reversed.  (This  scenario  assumes  that 
EPA's  reversal  occurs  before  expiration 
of  the  6-month  sanction  clock.)  For  both 
types  of  findings,  the  offset  sanction 
reapplies  on  the  date  EPA's  preliminary 
positive  determination  is  reversed.  The 
highway  sanction  applies  6  months 
from  the  date  the  offset  sanction 
initially  applied,  if  EPA  has  not 
determined  that  the  State  has  corret:ted 


the  deficiency  prompting  the  finding. 
(This  scenario  is  provided  for  in  the  rule 
at  §  52.31  (d)(2)(ii).  (d)(3)(ii)  and 
(d)(4)(ii).) 

The  following  discussion  and  Figure 
3  provide  an  example  of  how  this 
process  functions  for  a  SIP  di.sapproval. 
The  process  is  the  same  where  EPA  has 
made  an  initial  finding  of  failure  to 
implement.  Suppose  EPA  makes  a  SIP 
disapproval,  initiating  the  section  179 
sanction  process.  Suppose  that  the  State 
submits  a  revised  SIP  which  EPA,  after 
18  months  but  before  the  subsequent  6- 
month  clock  expires,  proposes  to  fully 
or  conditionally  approve.  The  EPA 
would  simultaneously  issue  an  interim 
final  rule,  finding  that  the  State  has 


corrected  the  deficiency.  In  that  case, 
application  of  the  offset  sanction  would 
be  stayed  unless  and  until  EPA's 
proposed  approval  is  reversed.  Now 
suppose  that,  at  month  22,  EPA  reverses 
its  proposed  approval.  The  reversal 
would  be  a  proposal  to  disapprove  the 
SIP  in  whole  or  in  part  or  a  final 
disapproval  of  the  SIP  in  whole  or  in 
part.  At  month  22  (or,  for  final  actions, 
on  the  action's  effective  date),  the  offset 
sanction  reapplies.  The  highway 
sanction  then  applies  at  month  24,  6 
months  after  the  offset  sanction 
originally  applied,  unless  EPA 
determines  that  the  State  corrected  the 
deficiency  within  that  period. 
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Figure  3 :   Case  3  for  SIP  Disapprovals 
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Fourth,  if  EPA  proposes  (after  month 
18,  but  before  the  subsequent  6-month 
sanctions  clock  expires)  to  fully  or 
conditionally  approve  a  plan  or 
proposes  to  find  that  the  State  is 
implementing  its  SIP,  and  EPA  does  not 
take  action  reversing  such  positive 
action  until  after  the  subsequent  6-  , 
month  clock  expires,  application  of  the 
offset  sanction  is  stayed  and  application 
of  the  highway  sanction  is  deferred 
unless  and  until  EPA's  proposed 
positive  finding  is  reversed.  The  offset 
sanction  reapplies  and  the  highway 
sanction  applies  on  the  date  EPA's 
preliminary  determinatioiris  reversed. 


(This  scenario  is  provided  for  in  the  rule 
at  §§52.31(d)(2)(ii),  (d)(3)(ii)  and 
(d)(4)(ii).) 

The  following  discussion  and  Figure 
4  provide  an  example  of  how  this 
process  functions  for  a  SIP  disapproval. 
The  process  functions  in  the  same  way 
for  an  initial  finding  of  failure  to 
implement.  Suppose  EPA  makes  a  SIP 
disapproval,  initiating  the  section  179 
sanction  process.  Suppose  that  EPA. 
after  18  months  (but  before  the 
subsequent  6-month  clock  expires), 
proposes  to  fully  or  conditionally 
approve  the  SIP.  The  EPA  would 
simultaneously  issue  an  interim  final 


rule,  finding  that  the  State  has  corrected 
the  deficiency.  In  that  case,  application 
of  the  offset  sanction  would  be  stayed 
and  application  of  the  highway  sanction 
deferred  at  the  time  EPA  makes  its 
positive  finding.  Now  suppose  that,  at 
month  26,  EPA  reverses  its  positive 
finding.  The  reversal  would  be  a 
proposal  to  disapprove  the  SIP  in  whole 
or  in  part  or  a  final  disapproval  of  the 
SIP  in  whole  or  in  part.  At  month  26  (or. 
for  final  actions,  on  the  action's  effective 
date),  the  offset  sanction  reapplies  and 
the  highway  sanction  applies. 
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Figure  4:   Case  4  for  SIP  Disapprovals 
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Lastly,  the  rule  also  provides  that, 
following  a  SIP  disapproval  or  a  finding 
of  failure  to  implement,  if  EPA  proposes 
after  both  sanctions  clocks  have  expired 
to  fully  or  conditionally  approve  a  plan 
or  proposes  to  find  that  a  State  is 
implementing  its  SIP,  application  of  the 
offset  and  highway  sanctions  is  stayed 
unless  and  until  EPA's  proposed 
positive  finding  is  reversed.  The  offset 
and  highway  sanctions  reapply  on  the 
date  EPA's  preliminary  determination  is 
reversed.  (This  scenario  is  provided  for 


in  the  rule  at  §  52.31  (d)(2)(iii),  (dK3){iii) 
and  (d)(4)(iii).) 

The  following  discussion  and  Figure 
5  provide  an  example  of  how  this 
process  functions  for  a  SIP  disapproval. 
The  process  functions  the  same  for  an 
initial  finding  of  failure  to  implement. 
Suppose  EPA  disapproves  a  SIP, 
initiating  the  section  179  sanction 
process.  Suppose  that  the  State  submits 
a  revised  SIP  which  EPA,  at  25  months, 
proposes  to  fully  or  conditionally 
approve.  The  EPA  would 
simultaneously  issue  an  interim  final 


rule,  finding  that  the  State  has  corrected 
the  deficiency.  In  that  case,  the 
application  of  both  sanctions  would  be 
stayed  on  the  date  of  the  positive  action. 
Now  suppose  that,  at  month  30,  EPA 
reverses  its  proposed  positive  finding. 
The  reversal  would  be  a  proposal  to 
disapprove  the  SIP  in  whole  or  in  part 
or  a  final  disapproval  of  the  SIP  in 
whole  or  in  part.  At  month  30  (or.  for 
final  actions,  on  the  action's  effective 
date),  both  sanctions  reapply. 
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Figure   5:      Case   5    for  SIP  Disapprovals 
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In  all  cases  following  disapprovals 
and  findiiigs  of  nonimplementation,  the 
sanctions  clock  stops  permanently  and 
any  sanctions  applied  are  permanently 
lifted  only  when  EPA  completes  final 
notice-and-comment  rulemaking  action 
fully  approving  the  SIP  revision  or 
finding  that  the  State  is  implementing 
its  SIP." 

(4)  Legal  Basis  and  Rationale  for 
Change  One.  The  EPA  believes  that  its 
policy  clarification  is  consistent  with 
the  statutory  language  of  section  179 
and  that  it  is  a  reasonable  interpretation 
of  that  language.  The  EPA  believes  this 
policy  is  consistent  with  the  legal 
requirements  of  section  179  of  the  Act 
and  section  553  of  the  APA.  Section 
179(a)  of  the  Act  requires  sanctions  to 
apply  18  months  after  a  deficiency 
finding  "unless  such  deficiency  has 
been  corrected  *  *  *."  and  requires  that 
sanctions  apply  "imtil  the 
Administrator  determines  that  the  State 
has  come  into  compliance  *   *  *."The 
EPA  interprets  this  language-to  require 
that  EPA  make  a  determination  that  the 
State  has  corrected  the  deficiency  before 
permanently  stopping  the  sanctions 
clock  or  lifting  sanctions.  In  the  case  of 
a  clock  started  by  a  disapproval,. such  a 
determination  would  be  represented  by 
a  final,  full  approval.  However,  EPA" 
does  not  believe  that  section  179(a) 
requires  a  final  approval  in  order  to 
defer  or  stay  the  application  of 
sanctions,  since  the  statutory  language 
speaks  generally  in  terms  of 
"correcting"  deficiencies  and 
"determining"  compliance  without 
explicitly  linking  those  events  to  final 
approval  actions. 

Regarding  SIP  disapprovals,  EPA 
recognizes  the  first  commenter's 
concern  over  timing  and  believes  that 
this  policy  clarification  eliminates  the 
potential  for  sanctions  applying  in  an 
area  when  EPA  has  a  submittal  in  house 
for  which  EPA  has  determined  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  prompted 
the  original  disapproval.  Extending  the 
approach  for  disapprovals  to  findings  of 
nonimplementation  also  serves  to  avoid 
applying  sanctions  when  EPA  has 
proposed  that  a  State  is  implementing 
its  approved  SEP. 

Consequently,  EPA  believes  it  is 
consistent  with  section  179  to  treat 
proposed  full  approvals  following 
disapprovals  26  as  the  basis  for  deferring 


or  staying  the  application  of  sanctions, 
while  not  pennanwitly  stopping  the 
sanctions  clock  or  permanently  lifting 
sanctions.  The  EPA  also  believes  it  is 
consistent  with  section  179  for  proposed 
and  final  conditicmal  approvals  to  be  the 
basis  for  deferring  and/or  staying  the 
application  of  sanctions.^'  The  proposed 
full  or  conditional  approval  then  forms 
the  basis  for  EPA  to  issue  an  interim 
final  determination,  which  EPA  would 
publish  in  a  separate  action  in  the 
Federal  Register  contemporaneously 
with  the  proposed  approval  notice,  that 
the  State  had  corrected  the  deficiency 
and  come  into  compliance  with  the 
requirements  of  the  AcL^  While  this 
interim  final  determination  would  have 
the  effect  of  deferring  or  staying 
sanctions,  it  would  not  have  the  final 
effect  of  either  approving  the  submitted 
SIP  revision,  or  permanently  stopping  a 
sanctions  clock  or  permanently  fifting 
sanctions.  The  interim  final 
determination  would  be  subject  to 
notice  and  comment  and  would  have 
effect  only  until  either  EPA  made  a  final 
determination  that  the  deficiency  was 
corrected  at  the  time  of  a  final  approval 
of  the  SIP  revision,  or  EPA  reversed  its 
interim  final  determination  at  the  time 
EPA  reverses  its  proposed  full  or 
conditional  approval.  If  an  EPA 
proposed  full  approval  were  reversed  by 
a  proposed  disapproval,  the  Agency 
would  publish  a  separate  action  in  the 
Federal  Register  withdrawing  the 
interim  final  determination  (that  the 
State  has  corrected  the  deficiency) 
contemporaneously  with  the  notice  of 
the  proposed  disapproval.  If  an  EPA 
proposed  approval  were  reversed  by  a 
final  disapprov^J,'EPA  would  take  final 
action  finding  that  the  deficiency  has 
not  been  corrected  in  the  final 
disapproval  action.  For  an  EPA 
proposed  conditional  approval,  a 
reversal  could  occur  by  a  proposed  or 
final  disapproval.  For  an  EPA  final 
conditional  approval,  a  reversal  would 
occur  when  the  conditional  approval 
converts  to  a  disapproval  through  the 


2-'  These  actions  permanently  slop  the  sanctions 
clock  and  pennanendy  remove  sanctions  because 
such  actions  rc^present  EPA's  Bnal  determination 
that  the  State  has  met  the  requirements  of  the  Act 
and  thus  has  corrected  the  dericiency  that  initiated 
the  sanctions  process. 

^''Thn  following  discussion  on  EPA's  legal 
r.-iticnnie  and  basis  for  staying  and  deferring 


sanctions  only  explicitly  addresses  SIP 
disapprovals  but  applies  equally  to  Tindings  of 
nonimplementation. 

"In  NRDC  V.  EPA.  No.  92-1535.  sKp.  op.  at  18 
(D.C  Cir.  May  6.  1994),  the  Court  struck  down 
EPA"s  policy  of  conditionally  approving  committal 
SIP'i  (i.e..  SIPs  consisting  solely  of  a  commitment). 
However,  the  Court  provided  that  "the  conditional 
approval  mechanism  was  intended  to  provide  EPA 
with  an  alteri^ative  to  disapproving  substantive,  but 
not  entirely  satisfactory.  SIP"s  '   *  *."  The  EPA  will 
issue  conditional  approvals  consistent  with  that 
Court's  opinion. 

^  Since  a  Snal  conditional  approval  has  the  efCM^ 
of  continuing  the  staying  and/or  deferring  of 
sanctions,  upon  final  conditiooal  approval,  EPA 
would  not  publish  a  second  interim  final 
determination  that  the  State  has  corrected  the 
deficieiKy  (see  footnote  18). 


State's  Sailing  to  submit  a  complete 
revised  SIP  to  which  it  committed  or  by 
EPA's  disapproval  of  the  State's  revised 
SIP. 

The  EPA  believes  that  this  approach 
is  similar  to  the  method  courts 
traditionally  use  to  grant  interim 
equitable  relief.  Courts  may  grant 
preliminary  injunctions  to  parties  that 
the  court  determines  are  likely  to 
succeed  on  the  merits  of  their  case, 
where  there  is  no  adequate  legal  remedy 
available,  and  where  the  public  interest 
would  not  be  served  in  not  granting  the 
injunction.  Such  injunctions  may 
typically  last  until  the  court  has  finally 
decided  the  merits  of  the  c^se.  either  for 
or  against  the  party  granted  the 
injunction.  Deferring  or  staying  the 
application  of  sanctions  upon  proposed 
approval  of  a  SIP  revision  is  analogotis, 
in  that  an  EPA  proposed  approval 
represents  EPA's  view  that  it  is  more 
likely  than  not  that  the  State  has 
corrected  the  disapproval  deficiency 
and  come  into  compliance  with  the 
requirements  of  the  Act.  Also,  as  SIP 
approval  actions  generally  require 
notice-and-comment  rulemaking  before 
they  can  become  final,  if  a  sanctions 
clock  is  due  lo  expire  after  proposed 
approval  but  before  the  Agency  can 
practicably  fulfill  its  notice  and 
comment  duties  and  grant  final 
approval,  there  is  no  other  "remedy" 
available  to  relieve  the  State  from  the 
punishment  of  sanctions,  even  though  it 
is  probable  that  the  State  has  corrected 
the  deficiency. 

Moreover,  EPA  does  not  believe, 
following  proposed  approvals,  that  it 
v.'ould  be  in  the  public  interest  for 
sanctions  to  remain  in  effect,  as  at  that 
point  the  Agency  believes  that  there  is 
nothing  further  that  the  State  need  do  to 
come  into  complianc*.  and  thus  there  is 
no  further  need  for  the  deterrent  effect 
of  sanctions.  The  EPA  also  behevcs  that 
in  these  situations  it  would  be 
especially  unfair  to  States  to  begin  the 
application  of  sanctions  where  the  only 
reason  the  sanctions  clock  has  not 
permanently  slopped  is  that  the  Agency 
cannot  complete  its  rulemaking  process 
to  finally  approve  the  SIP  before 
sanctions  apply.  Finally,  EPA  notes  that 
like  the  judicial  preliminary  injunction 
model,  this  approach  provides  that 
upon  reversal  of  EPA's  preliminary 
assessment  that  the  SIP  revision  is 
approvable,  and  that,  therefore,  the 
deficiency  has  not  been  (X)rrecfed, 
sanctions  would  be  in  effect  as  if  the 
interim  final  determination  that  the 
State  had  corrected  the  deficiency  had 
never  been  made. 

The  EPA  also  believes  that  this 
approach  is  consistent  with  the  - 
requirements  of  section  553  of  the  APA. 


3S850      Fedefal  Register  /  Vol.  59,  No.  149  /  Thursday,  August  4,  1994  /  Rules  and  Regulations 


Generally,  underjthe  APA,  agency 
rulemaking  affecting  the  rights  of 
individuals  mustjcomply  with  certain 
minimum  procequral  requirements, 
including  publis&ing  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  proyiding  an  opportunity 
for  the  public  to  !  ubmit  written 
comments  on  the  proposal,  before  the 
rulemaking  can  have  final  effect.  The 
EPA  will  not  be  f  roviding  an 
opportunity  for  public  comment  before 
those  deferrals  or  stays  are  effective. 
Consequently,  EF  A's  approach  may 
appear  to  conflici  with  the  requirements 
of  the  APA.  How  !ver,  EPA  will  provide 
an  opportunity  tc  comment  on  the 
proposed  approv  tl  that  was  the  basis  for 
the  interim  final  i  iecision  and  will 
provide  an  oppor  tunity,  after  the  fact, 
for  the  public  to  ( lomment  on  the 
interim  final  deci  sion.  Thus,  an 
opportunity  for  c  )mment  will  be 
provided  before  £  ny  sanctions  clock  is 
permanently  stop  ped  or  any  already 
applied  sanctions  are  permanently 
lifted.  In  the  contsxt  of  the  SIP  approval 
rulemaking,  and  vith  respect  to  the 
interim  final  rule  the  public  would 
have  an  opportur  ity  to  comment  on  the 
appropriateness  (  f  EPA's  interim 
determination  th  it  the  State  had 
corrected  the  def  ciency  and  on  whether 
the  State  should  emain  subject  to 
sanctions,  even  t:  lOUgh  the  deferral  or 
stay  is  already  ef  ective. 

The  basis  for  a  lowing  such  an  interim 
final  action  stem   from  section  553(b)[B) 
of  the  APA  whic  i  provides  that  the 
notice  and  oppor  unity  for  comment 
requirements  do  lot  apply  when  the 
Agency  finds  tha  those  procedures  are 
"impracticable,  t  nnecessary,  or  contrary 
to  the  public  inte  rest."  In  the  case  of 
sanctions,  EPA  b  ilieves  it  would  be 
both  impracticab  e  and  contrary  to  the 
public  interest  to  have  to  propose  and 
provide  an  oppo)  tunity  to  comment 
before  any  relief  s  provided  from  the 
effect  of  sanctions.  First,  until  EPA 
proposes  approv,  il  of  a  SIP  revision,  the 
Agency's  first  ste  3  in  determining 
whether  a  State's  SIP  submittal  meets 
the  requirements  of  the  Act,  EPA  is  not 
in  a  position  to  p  -opose  that  the  State 
has  corrected  tha  deficiency;  thus,  there 
is  no  point  in  the  process  before 
proposed  approv  il  at  which  EPA  could 
propose  that  the  itate  has  corrected  the 
deficiency  and  p  ovide  an  opportunity 
for  meaningful  p  iblic  comment  on  the 
issue.  Second,  na  discussed  above.  EPA 
believes  it  woulc  be  unfair  to  the  State 
and  its  citizens,  f  nd  thus  not  in  the 
public  interest,  f  ir  sanctions  to  remain 
in  effect  followir  g  an  EPA  proposed 
approval,  since  a  I  that  point  the  Agency 
has  completed  a  borough  evaluation  of 


the  State's  SIP  revision  and  pubUcly 
stated  its  belief  that  the  submittal  is 
approvable  and  that  the  State  has 
corrected  the  deficiency,  but  due  to  the 
procedural  requirements  of  the  Act  the 
Agency  has  not  yet  been  able  to  issue  a 
final  approval.  The  EPA  believes 
sanctions  coming  into  effect  following 
proposed  approvals  would 
unnecessarily  risk  potential  dislocation 
in  government  programs  and  the 
marketplace.  The  EPA  also  believes  that 
the  risk  of  an  inappropriate  deferral  or 
stay  would  be  comparatively  small, 
given  the  limited  scope  and  duration 
deferrals  and  stays  would  have  and 
given  the  mls's  mechanism  for  making 
sanctions  tffHrtive  upon  reversal  of  its 
initial  determination  that  the  State  had 
corrected  the  deficiency.  Consequently, 
EPA  believes  that  the  "good  cause" 
exception  under  the  APA  allows  the 
Agency  to  dispense  with  notice  and 
comment  procedures  before  deferrals 
and  stays  of  sanctions  become  effective, 
and  that  it  is  thus  appropriate  to 
respond  to  the  commenters  with  the 
approach  adopted  in  today's  rule. 

l5)  Responses  to  Otlier  Comments. 
The  EPA  does  not  support  the 
alternative  proposed  by  the  commenters 
that  EPA  temporarily  or  permanently 
stop  the  sanction  clocks  started  by 
disapprovals  upon  EPA  receipt  of  a 
submittal  that  the  State  believes  corrects 
the  deficiency. 

The  EPA  cannot  determine  whether 
the  State  has  corrected  the  deficiency 
until  it  reviews  the  plan  for  adequacy. 
If  the  sanction  clock  we.'e  temporarily  or 
permanently  stopped  upon  mere 
submission  of  a  plan  following  any 
section  179(a)  disapproval  (or  finding  of 
nonimplementation)  and  not  started 
again  until  subsequent  disapproval, 
mandatory  sanctions  would  then  take 
that  much  longer  to  have  the  effect  of 
encouraging  State  compliance  and 
protecting  air  quality  in  the  area. 
Temporarily  or  permanently  stopping 
the  clock  upon  mere  submission  of  a 
plan  could  result  in  abuse  of  the  system 
by  States  knowingly  submitting  SIP's 
that  EPA  cannot  approve  in  order  to 
defer  the  application  of  sanctions.  By 
allowing  such  abuses,  such  an  approach 
would  also  be  unfair  to  States  which, 
despite  a  good  faith  effort  at  developing 
a  corrective  rule,  are  unable  to  avert 
sanctions  following  disapproval.  In 
sum,  under  the  revised  policy,  the     . 
underlying  requirement  for  stopping  the 
sanction  clock  is  maintained:  EPA  must 
take  final  action  to  fully  approve  a 
submitted  SIP  revision  or  find  that  a 
State  is  implementing  its  SIP  in  order  to 
permanently  stoji  the  sanctions  clock 
and  permanently  lift  any  sanctions.  As 
discussed  above.  EPA  will  defer  and/or 


stay  the  application  of  sanctions  when 
it  proposes  a  positive  finding  that  forms 
the  basis  for  EPA  to  determine  through 
an  interim  final  action  that  the 
deficiency  has  been  corrected;  bu{  in 
these  cases  EPA  will  not  temporarily  or 
permanently  stop  the  underlying  clock. 

The  EPA  also  believes  that  its 
interpretation  is  legally  supported  under 
the  Act.  Generally,  section  179  states 
that,"*  *  *  unless  such  deficiency  has 
been  corrected  within  18  months  after 
the  finding,  disapproval,  or 
determination*  *  *"  one  of  the 
sanctions  shall  apply,  as  selected  by  the 
Administrator.  Section  110(c)(1)  of  the 
Act  requires  EPA  to  promulgate  a  FIP  at 
any  time  within  2  years  after  the 
Administrator  finds  that  a  State  has  not 
made  a  required  submission  or  has 
made  an  incomplete  submission,  or 
disapproves  a  plan  submission,  "unless 
the  State  corrects  the  deficiency,  and  the 
Administrator  approves  the  plan  or  plan 
revision,  before  the  Administrator 
promulgates  such  Federal 
implementation  plan." 

'The  running  of  the  sanctions  clock  is 
tied  to  the  particular  deficiency  at  issue. 
For  example,  if  the  clock  was  triggered 
by  a  finding  of  failure  to  submit  or  a 
finding  of  incompleteness,  the  clock 
will  stop  if  EPA  determines  that  the 
State  submits  a  complete  plan;  it  is  not 
also  necessary  for  the  plan  to  be  actually 
approved  to  stop  the  clock.  If  the 
complete  submission  is  later 
disapproved,  then  a  new  18-month 
clock  will  begin  to  run,  as  provided  in 
section  179(a),  and  will  continue  to  run 
until  that  deficiency  is  corrected  with 
an  EPA  approved  plan.  For  the  FIP 
clock,  in  addition  to  the  deficiency 
being  corrected,  section  110(c)(1) 
includes  an  additional  criterion— EPA 
SIP  approval — that  must  be  satisfied  for 
EPA  not  to  have  to  promulgate  a  FIP 
within  2  years  of  a  finding  of 
nonsubmittal  or  incompleteness.  The 
explicit  reference  to  an  approval  as  an 
added  prerequisite — beyond  "correcting 
the  deficiency" —  makes  clear  that,  in 
the  context  of  failures  to  submit  or 
submission  of  incomplete  plans,  plan 
approval  is  quite  distinct  from 
"correcting  the  deficiency."  Therefore, 
the  Administrator's  approval  is  distinct 
from  "correcting  the  deficiency"  for 
failure  to  submit  and  incompleteness. 
Therefore,  the  fact  that  the  "SIP 
approval"  language  is  redundant  for 
dLi^approvals,  where  SIP  approval  is  part 
of  correcting  the  deficiency,  does  not 
render  that  clause  superfluous. 

This  interpretation  of  the  section  179 
sanction  clock  does  not  "read  out"  the 
section  110(c)  requirement,  but  rather 
merely  illustrates  that  following 
disapprovals  what  is  necessary  to  stop 
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the  sanction  and  FIP  clocks  is  the  same: 
EPA  approval  of  the  SIP.  (See  EPA's  July 
9, 1992  SIP  processing  guidance,  page 
10.-)  However,  as  discussed  above,  this 
is  not  the  case  for  sanction  clocks 
started  by  a  finding  of  failure  to  submit 
or  a  finding  of  incompleteness.  There, 
the  State  can  correct  the  deficiency 
merely  by  submitting  a  SIP  EPA  finds 
complete.  This  would  stop  the^  sanctions 
clock.  In  these  situations,  the  additional 
step  of  EPA  approval  is  required  to  stop 
the  FIP  clock,  under  the  plain  language 
of  section  110(c)(1). 

Therefore,  EPA's  interpretation  of 
section  179(a)  does  not  render  the 
provisions  of  section  110(c)(1)(B) 
inconsistent,  meaningless  or 
superfiuous.  The  Boise  Cascade  case 
cited  by  the  commenter  addressed  a 
situation  in  which  one  word, 
"promulgation,"  was  argued  by 
petitionfTS  to  have  the  same  meaning  as 
another,  "approval"  (942  F.2d  at  1342). 
The  court  rejected  that  argument 
because  failing  to  distinguish  between 
the  terms  would  have  resulted  either  in 
a  confiict  between  two  subsections  of 
the  Clean  Water  Act  or  made 
superfluous  the  use  of  "approval"  in 
another  subsection  (Id).  H^,  EPA's 
interpretation  of  what  is  required  to 
correct  a  deficiency  under  sectitm  179(a) 
does  not  confiict  with  the  requirement 
for  EPA  approval  to  stop  a  FIP  clock.  It 
logically  follows  that  approval  is 
implicitly  required  to  correct  a 
deficiency  based  on  a  disapproval,  since 
a  State  cannot  be  considered  to  have 
remedied  the  underlying  flaw  that  led  to 
a  disapproval  until  EPA  has  determined 
that  the  State's  attempt  to  do  so  is 
approvable.2^  The  explicit  language  in 
section  110(c)(1)(B)  is  necessary  because 
FIP  clocks  also  may  be  started  by  a 
finding  of  failure  to  submit  or  SIP 
disapproval.  Congress  was  explicitly 
providing  that  in  both  these  instances 
EPA  approval  is  required  to  stop  a  FIP 
clock.  Therefore,  the  reference  in 
section  110(c)  to  the  need  for  EPA 
approval  still  has  meaning  when  the 
initial  Eaiiure  was  a  feilure  to  submit  or 
an  incompleteness  finding.  Thus,  EPA's 
interpretation  does  not  render 


^As  discussed  above.  EPA  believes  it  is 
appropriate  at  the  point  of  proposed  approval  to 
contemporaneously  issue  an  interim  rinal 
determination  that  the  State  has  correaed  the 
deficiency  for  purposes  of  deferring  or  staying  the 
application  of  any  sanctions  that  are  due.  Again, 
this  interim  flnal  deienninatioD  would  be  subject  to 
the  condition  that  EPA  graiU  final  approval  to  the 
SIP,  and  would  not  have  any  Tmal  effect  on  (he 
.icfual  approval  action.  If  the  subsequent  condiiion 
is  not  met  (ue.,  if  EPA's  propoMd  approval  it 
reversed  by  a  proposed  or  final  disapproval),  from 
that  point  on  the  interim  final  determioation  would 
have  no  effect  and  any  sanctions  required  to  be 
.applied  would  be  applied. 


superfluous  the  explicit  language  in 
section  110(c)(1)(B). 

Moreover,  EPA's  interpretation  does 
not  ignore  or  "read  out"  of  the  statute 
section  110(c)(1)(B)  [NRDCv.  USEPA, 
822  F.2d  at  113).  That  case  addressed  a 
petitioner's  attempt  to  ignore  a  specific 
condition  of  the  Clean  Water  Act's 
applicability  provision,  which  the  court 
viewed  as  an  unacceptable  method  of 
construing  statutes  (Id).  Here,  rather 
than  disregarding  the  requirement  that 
EPA  approval  is  necessary  to  stop  a  FIP 
clock.  EPA  is  interpreting  section  179(a) 
to  implicitly  require  that  same  element 
to  be  satisfied  before  a  sanctions  clock 
.started  for  a  disapproval  can  be  stopped. 
This  in  no  way  ignores  the  section 
110(c)(1)(B)  language  for  purposes  of  the 
FIP  clock,  nor  represents  an  attempt  to 
interpret  the  Act  such  that  the  language 
of  section  110(c)(1)(B)  does  not  have  full 
effect.  As  stated  above,  the  reference  to 
EPA  approval  in  that  section  still  has 
meaning  where  the  clock  was  started  by 
a  finding  of  failure  to  submit  or 
incompleteness. 

(5)  Additional  Comments  Regarding 
the  Sanctions  Clock. 

(a)  Comments.  Another  commenter 
believes  that  the  final  rule  should 
provide  for  resetting  the  sanctions  clock 
whenever  a  State  that  had  failed  to 
submit  a  timely  SIP  submits  one,  even 
if  the  SIP  is  later  found  to  be 
incomplete.  The  commenter  notes  that 
section  179  provides  for  an  18-month 
period  following  one  of  four  different 
types  of  findings  of  inadequate  State 
action  before  sanctions  can  be  imposed. 
The  commenter  argues  that  EPA 
illegally  shortens  this  period  by 
combining  into  one,  two  types  of 
inadequate  action  under  the  same  18- 
month  period,  and  that  the  final  rule 
should  provide  for  separate  clocks  for 
each  type  of  inadequate  action. 

Another  commenter  is  concerned  that 
States  may  be  tempted  to  view  the  18- 
month  sanctions  clock  as  additional 
time  in  which  to  meet  a  deadfine.  The 
commenter  beUeves  that  Congress  did 
not  intend  that  States  that  failed  to 
submit  a  timely  SIP  and  later  submitted 
an  inadequate  SIP  would  have  more 
time  before  facing  sanctions  thain  States 
that  submitted  a  complete  but 
unapprovable  SIP  on  time.  While  the 
commenter  agrees  with  EPA's  policy 
that  incomplete  submittals  cannot 
temporarily  stop  the  sanctions  clock,  the 
commenter  believes  the  oi^erall  poUcy 
rewards  delay  in  completing  programs. 
The  commenter  believes  that  the  final 
rule  should  state  that  only  EPA  approval 
of  a  final  rule  stops  the  clock. 

(b)  Responses.  As  noted  above, 
.section  179  indicates  that  sanctions 
apply  within  certain  timeframes,  unless 


EPA  determines  that  the  deficiency  that 
prompted  the  finding  starting  the 
sanctions  clock  has  been  corrected 
within  those  timeframes.  Therefore, 
EPA  believes  the  Act  requires  that 
sanction  clocks  stop  for  findings  of 
failure  to  submit  and  findings  of 
incompleteness  when  EPA  finds  a 
subsequently  submitted  SIP  complete 
(i.e.,  finds  that  the  deficiency  has  been 
corrected). 

The  EPA  disagrees  that  a  clock  started 
by  a  finding  of  failure  to  submit  should 
stop  based  on  a  mere  submittal  that  may 
or  may  not  be  complete.  The  Act 
provides  under  section  110(k)(l)(C)  that 
where  the  Administrator  determines 
that  a  plan  is  incomplete  the  State  is 
treated  as  not  having  made  the 
submission.  Based  on  this,  EPA  believes 
that  an  affirmative  finding  that  a  SIP  is 
complete  is  necessary  to  cure  a 
nonsubmittal  or  incompleteness 
deficiency  and  stop  sanction  clocks 
initiated  by  such  findings.*' This 
interpretation  is  further  supported  by 
the  fact  that  a  finding  of  failure  to 
submit  and  incompleteness  are 
provided  for  under  the  same  provision 
of  sections  179(a)(1)  and  179(a)(3)(A). 

On  the  other  hand,  EPA  does  not 
believe  that  it  is  appropriate  to  allow 
only  EPA  approvail  to  permanently  stop 
the  sanction  cloc;k  for  all  types  of 
findings.''  It  is  conceivable  that  a  Slate 
could  abuse  the  system  under  the 
process  estabUshed  in  the  final  rule  by 
submitting  a  complete  but  inadequate 
SIP  at  17  months  that  stops  a  sanctions 
clock  that  started  based  on  a  finding  of 
failure  to  submit  or  a  finding  of 
incompleteness.  Such  an  area  could  face 
sanctions  later  than  the  Stale  that 
submitted  a  timely,  complete  but 
unapprovable  SIP.  However,  as 
discussed  above,  EPA  believes  the 
reference  to  "such  deficiency" 
immediately  following  the  list  of  the 
typms  of  deficiency  findings  in  section 
179(a)  indicates  that  sanctions  clocks 
will  stop  if  and  when  the  State  corrects 
the  specific  deficiency  that  prompted 
the  finding.  Consequently,  the  running 
and  stopping  of  the  clock  is  tied  to  the 
particular  deficiency  at  issue,  and  EPA 
believes  that  it  lacks  the  statutory 


'"As  noted  above  in  this  section,  this  change  is 
reflected  in  the  rule  and  is  discussed  in  section 
n.C.4.  of  this  document. 

"  As  noted  above,  the  commeniw  indicates  rtiaf 
it  agrees  with  EPA's  proposed  policy  that 
incomplete  tubmittaU  cannot  temporarily  stop  the 
iianclians  clock.  The  EPA's  proposed  policy  did  not 
state  that  incomplete  submittals  cannot  tempvmniy 
stop  the  sanctions  clock.  Rather,  LPA's  proposed 
policy  stated  that  incomplete  sultmittals  cannot 
permanentiy  slop  the  sanctions  clock  initialed  by  a 
ftndiog  of  failure  to  submit  or  incampletene&s. 
Thus,  in  responding  to  the  commenl  permanently 
stop  has  been  substituted  for  temporarily  stop. 
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authority  to  apply  mandatory  sanctions 
under  section  179  upon  those  States  that 
initially  failed  to  make  a  submission 
(through  failure  o  submit  or  by  virtue 
of  an  incomplete  submission)  but  which 
have  subsequent  y  submitted  a  complete 
plan.  The  submission  of  a  complete  plan 
is  sufficient  to  st  sp  a  clock  started  for 
a  failure  to  submit  any  or  a  complete 
plan  because  at  mat  point  the  State  has 
corrected  the  specific  earlier  deficiency 
of  not  having  submitted  a  complete 


plan.  Following 
plain  language  o 


allow  application  of  mandatory 
sanctions  due  to  theoriginal  deficiency, 
but  if  the  comple  te  submission  is  later 
disapproved,  a  njw  sanction  clock  will 
begin  to  run  and  will  continue  to  run 
until  that  specif! :  deficiency  is 
corrected.32  The  iPA  believes  that 
overall  its  policy  is  consistent  with  the 
language  of  secti  )n  179  and  rational  in 
that  it  recognize!  that  what  the  State 
must  do  to  correi  :t  a  deficiency  relates 
directly  to  the  m  ture  of  the  finding,  and 
that  overall  this  rolicy  will  encourage 
Act  requirements. 
Finally,  the  A(  t  contains  due  dates  by 
which  the  State  i  s  required  to  submit 
certain  SIP's.  Th  ;  EPA  does  not  believe 
that  Congress  established  the  18-month 
s*"  period  before  ms  ndatory  sanctions  must 
apply  as  a  grace  )eriod  in  which  States 
have  a  legal  righ  under  section  179  to 
submit  SIP's  afte  r  the  relevant  statutory 


due  date.  In  fact, 


4.  Other  Areas  o 


prop  3sa 


This  section  a 
areas  of  the 
was  received 

a.  Lack  of  Goo^ 
Under  section  1 
highway  sanctio{is 
months  if  the 
of  good  faith  on 
the  proposal  at 
indicated  that 
good  faith  EPA 


I  Ar  m 


ai  y 


'-Furthermore,  it 
articulated  by  this 
clocks  and  FIP  cloclu 
approval  of  a  revise^ 
problems  recognized 
11 0(c)(1)  the  clause' 
the  plan  or  plan  revi. 
at  1432.  and  iVflOCv 


his  correction,  the 
section  179  does  not 


EPA  interprets  section 


llO(m)  of  the  Act  as  providing  EPA  with 
the  authority  to  '  *  *   *  apply  any  of  tiie 
sanctions  listed  n  section  179(b)  at  any 
time  (or  at  any  ti  ne  after)  the 
Administrator  m  ikes  a  finding, 
disapproval,  or  c  etermination  under 

section  17  9(a)  *   *   '."Therefore, 
EPA  is  not  precli  ided  from  taking  more 

than  required  under 
section  179  whep  States  fail  to  correct 
deficient  plans. 


Comment 


dresses  the  remaining 
where  comment 


Faith  Dt^termination. 
9(a),  both  the  offset  and 
shall  apply  after  18 
inistralor  finds  a  lack 
he  part  of  the  State.  In 
51274,  EPA 
finding  of  a  lack  of 
Aakes  under  section 


pagei 


a  >pears  thai  the  approach 
copmenter  (i.e.,  that  sanctions 

are  both  stopped  by  El'A 
dJSIP)  would  present  the 

n  reading  out  of  !!RCtion 
'  he  Administrator  approves 
On"  [Boise  Cascade.  942  F.2d 
fcT/1.  822  F.2d  at  113). 


179(a)  will  be  subject  to  notice-and- 
comment  rulemaking. 

One  commenter  believes  that  the  final 
rule  should  define  a  "lack  of  good  faith" 
and  require  application  of  both 
sanctions  as  a  default  where  it  exists. 
The  commenter  believes  that  some 
situations  may  require  fact  specific 
judgment;  while  others  are  so  extreme 
that  they  presumptively  prove  the  State 
has  decided  not  to  make  a  good  faith 
effort  at  complying.  The  commenter 
believes  that  EPA  need  not  undertake 
notice-and-comment  rulemaking  with 
respect  to  findings  of  a  lack  of  good 
faith.  Another  commenter  believes  that 
the  phrase  "if  the  Administrator  finds  a 
lack  of  good  faith  on  the  part  of  the 
State"  is  subjective  and  ambiguous  and 
needs  defining. 

In  response  to  the  comments,  EPA 
still  believes  findings  of  a  lack  of  good 
faith  under  pf^ction  179(3)  must  be 
subject  to  nuUce-and-comment  since  it 
is  a  discretionary  action  which  requires 
exercise  of  a  substantial  degree  of 
judgment  on  EPA's  part.  The  public 
should  have  an  opportunity  to  comment 
on  the  basis  for  these  actions.  Further, 
EPA  does  not  yet  have  a  policy  on  how 
to  further  define  the  Act's  language,  or 
when  and  where  it  plans  to  make 
findings  of  a  lack  of  good  faith  other 
than  the  case-by-case  approach 
described  above.  The  notice-and- 
comment  rulemaking  will  provide  an 
opportunity  for  the  public  to  comment 
on  EPA's  interpretation  of  a  lack  of  good 
faith  in  each  case-specific  circumstance. 

b.  Sanction  Timing.  The  proposal  at 
page  51272  indicated  tliat  since  section 
1791a)  provides  for  automatic  sanction 
application  once  EPA  has  made  the 
selection,  under  this  sanction  sequence 
rule  sanctions  will  apply  autornatically 
in  the  order  prescribed  herein  in  all 
instances  in  which  sanctions  are 
applied  following  findings  under 
section  179(a)  (1H4)  that  EPA  has 
already  made  or  that  EPA  will  make  in 
the  future,  except  when  EPA  takes  a 
separate  action  to  select  a  different 
sequence  of  sanction  application. 
However,  the  proposal  indicated  that 
where  the  sanction  clock  expires  for  any 
findings  before  this  action  is  final  and 
effective  and  EPA  has  not  taken 
independent  sanction  selection  action, 
EPA  interprets  section  179(a)  to  provide 
that  sanctions  shall  not  apply  until  EPA 
makes  the  sanction  selection  through 
notice-and-comment  mlemaking,  such 
as  this  action. 

At  page  51272  of  the  proposal  EPA 
al.so  indicated  that  EPA  intends  to  notify 
States  of  the  automatic  sanctions  by 
letter  and  publish  a  document  in  the 
Federal  Register  in  which  EPA  amends 
the  language  of  the-rule  to  indicate  areas 


subject  to  the  applicable  sanctions.  The 
proposal  provided  that  if  removal  of 
sanctions  is  warranted,  EPA  would 
notify  the  State  that  sanctions  are  being 
removed  and  amend  the  rule  to  reflect 
that. 

One  commenter  believes  that  EPA's 
interpretation  of  section  179  is  incorrect 
and  that  section  179  unambiguously 
requires  sanction  application  within  18 
months  of  a  finding.  The  commenter 
believes  that  Congress  did  not  condition 
EPA's  mandatory  sanction  application 
duty  on  completion  of  notice-and- 
comment  rulemaking. 

The  plain  reading  of  section  179(a)  is 
that  sanctions,  "as  selected  by  the 
Administrator,"  apply  widiin  certain 
prescribed  timeframes.  The  section  does 
not  provide  any  guidance  to  EPA  on 
sanction  application  sequence.  Given 
this  wide  discretion,  EPA  believes  that 
it  is  necessary  for  sanction  sele  .f>on  to 
be  subject  to  notice-and-comme.it  in 
order  to  provide  for  public  comment. 
The  EPA  interprets  the  phrase  "as 
selected  by  the  Administrator"  as  words 
of  condition  that  must  be  met  before 
mandatory  sanctions  apply.  Indeed, 
EPA  is  undertaking  this  rulemaking  to 
satisfy  the  conditional  duty  so  that 
sanctions  may  apply  automatically 
when  sanctions  clocks  expire. 

The  EPA  is  also  conducting  this 
rulemaking  to  eliminate  the  future  need 
(except  to  reverse  the  sanction 
sequence)  for  individual  rulemakings 
for  every  finding  with  respect  to  part  D 
requirements.  The  EPA  believes  in  the 
long  run  this  action  will  facilitate 
smooth  application  of  sanctions  to 
encourage  State  compHance  and  protect 
air  quality. 

c.  Notice  and  Comment  for 
Nonsubmittal  and  Incompleteness 
Findings.  In  the  proposal  at  page  51272, 
EPA's  view  was  that  notice-and- 
comment  is  not  required  for  findings  of 
failure  to  submit  because  of  insufficient 
time  provided  by  the  statute.  Since  EPA 
has  less  than  60  days  to  determine 
whether  a  State's  submittal  is  complete, 
and  it  is  impossible  to  provide  notice- 
and-comment  in  60  days,  EPA  believes 
that  Congress  cloarly  intended  that  EPA 
should  not  go  through  notice-and- 
comment  rulem.aking  prior  to  making 
findings  of  failure  to  submit. 
Additionally,  EPA  argued  that  even  if 
EPA's  findings  of  failure  to  submit  were 
subject  to  APA  rulemaking  procedures, 
EPA  believed  that  the  good  cause 
exertion  to  the  rulemaking 
requirement  applies  (APA  section 
553(b)(B)).  Section  553(b)(B)of  the  APA 
provides  that  EPA  need  not  provide 
notice  and  an  opportunity  for  comment 
if  EPA  determines  that  notice  and 
comment  are  "impracticable. 


Federal  Register  /  Vol.  59.  No.  149  /  Thursday.  August  4.  1994  /  Rules  and  Regulations       39853 


unnecessary,  or  contrary  to  the  public 
interest."  The  EPA  argued  that  notice 
and  comment  for  findings  of  failure  to 
submit  does  not  require  any  judgment 
on  the  part  of  EPA  and,  therefore,  is 
unnecessary. 

One  commenter  states  that  under  the 
APA,  burdens  such  as  sanctions  cannot 
be  imposed  without  notice-and- 
comment.  The  commenter  argues  that 
EPA  provides  no  defense  of  its  denial  of 
public  comment  for  findings  of 
incompleteness  and  cannot  defend  such 
denial  for  findings  of  nonsubmittal  and 
incompleteness.  The  commenter  further 
argues  the  judgment  of  whether  a  SIP 
meets  the  SIP  completeness  criteria  is 
often  debatable  and  discretionary. 
Therefore,  the  commenter  argues,  the 
public  should  be  able  to  comment. 

Another  commenter  believes  that 
EPA's  proposal  contradicts  the  spirit 
and  letter  of  the  notice-and-comment 
provisions  in  the  Act.  The  commenter 
argues  the  proposal  is  contradictory  on 
when  it  allows  for  public  comment  in 
some  instances  but  not  others. 

In  response  to  the  comments,  EPA 
maintains  that  notice  and  comment  is 
not  necessary  for  findings  of  failure  to 
submit  and  incompletene.ss.  The  60 
days  the  Act  provides  EPA  to  determine 
whether  a  State  submittal  is  complete 
does  not  provide  sufficient  time  to 
conduct  notice-and-comment 
rulemaking  prior  to  making  findings  of 
failure  to  submit  or  findings  of 
incompleteness.  The  EPA  continues  to 
believe  that  the  impossibility  of 
conducting  notice-and-comment 
rulemaking  within  the  60  days  provided 
for  completeness  decisions  is  itself 
compelling  evidence  that  Congress  did 
not  intend  such  rulemaking. 
Additionally,  EPA  does  not  believe  that 
notice  and  comment  are  necessary  for 
findings  of  incompleteness  because 
section  110(k)(l)(B)  does  not 
specifically  require  it.  By  enacting 
.section  llb(k)(l)  on  completeness, 
Congress  was  codifying  an  EPA  practice 
created  in  late  1989  in  which  EPA  did 
not  provide  notice-and-comment 
rulemaking  before  making 
incompleteness  findings."  By  codifying 
that  practice  and  by  not  specifically 
requiring  anything  more  than  the 
process  EPA  already  established, 


"Note  that  in  promulgating  the  t.ompleti'ni'ss 
criteria.  EPA  noted  that  the  purpose  of  the 
completeness  procedure  is  to  "liiecp  incompli-te 
packages  out  of  the  more  extensive  review  system 
(i.e.,  mlemaking  for  approval),  thereby  .saving  both 
FHA  and  the  .State  valuable  lime  "  (54  FR  2138.  2139 
((anuary  19,  1989)).  Therefore.  rc<|uiring  rulemaking 
action  to  determine  whether  a  SIP  siibmitl.il  is 
complete  would  defeat  the  purpo.'ip  of  the 
completeness  criteria,  which  is  lo  allow  for .!  (juii  k 
rejection  of  those  submittals  that  are '  i'sv>nli;illv 
iinreviewabli^"  (W). 


Congress  appears  to  have  adopted  EPA's 
established  process  of  making 
completeness  determinations  by  letter. 
Moreover,  EPA  does  not  believe  that  the 
completeness  determination  is  highly 
discretionary,  but  instead  is  a 
straightforward  exercise  to  assure  a 
State's  submittal  has  all  the  basic 
elements  to  warrant  further  review  for 
overall  adequacy. 

Regarding  the  APA,  EPA  continues  to 
believe  that  even  if  EPA's  findings  of 
failure  to  submit  and  incompleteness 
were  subject  to  rulemaking  procedures 
under  the  APA,  the  good  cause 
exception  applies  to  such  findings  for 
the  reasons  discussed  above.  It  would 
not  be  practicable  to  subject  every 
completeness  review  to  notice  and 
comment  because  of  the  limited  time 
afforded  by  the  statute.  It  would  also  not 
be  in  the  public's  interest  because  it 
would  impose  a  tremendous  burden  on 
the  Agency  and  divert  resources  from 
more  important  substantive  SIP  reviews. 

Regarding  the  consistency  comment, 
EPA  believes  that  it  is  adhering  to  the 
notice-and-comment  provisions  of  the 
amended  Act  and  the  APA.  Where  it  is 
appropriate,  because  the  determination 
requires  EPA  judgment,  EPA  provides 
for  notice  and  comment  (i.e.,  for  SIP 
disapprovals  or  findings  of 
nonimplementation).  Additionally,  as 
EPA  has  done  via  this  action,  when  EPA 
makes  a  sanction  selection  notice  and 
comment  are  also  provided.  On  the 
other  hand,  as  discussed  above,  in  other 
cases  sufficient  time  does  not  exist  to 
provide  for  notice  and  comment  and  the 
determinations  themselves  require  little, 
if  any,  judgment.  Finally,  as  discussed 
in  section  II.C.3.,  the  final  rule  does  not 
cover  findings  of  substantial  inadequacy 
under  section  110(k)(5)  for  part  D  SIP's 
(so-called  SIP  calls),  which  were 
covered  by  the  proposed  rule,  because 
of  concerns  about  adequate  notice  and 
comment  before  sanctions  are  applied 
for  State  failure  to  respond  to  a  SIP  call. 
The  EPA  intends  to  develop  an 
alternative  approach  for  applying 
mandatory  sanctions  for  State  failure  to 
respond  to  SIP  calls  that  provides  for 
notice  and  comment. 

d.  PM-10  Waivers.  The  proposal  did 
not  address  the  PM-10  waiver 
provisions  in  section  188(f)  of  the  Act. 
The  commenter  expresses  a  frustration 
with  the  definition  of  PM-10 
"significance"  and  argues  that  in  the 
West,  PM-10  levels  above  the  standard 
are  caused  predominately  by  fugitive 
dust  and  mobile  sources.  Therefore,  the 
commenter  believes,  applying  2-to-l 
offsets  to  industrial  sources  will  have  a 
negligilile  effect  on  PM-10  24-hour 
<:oncentrations. 


A  July  1992  draft  addendum  to  the 
General  Preamble  (57  FR  31477,  July  16. 
1992)  addresses  several  waiver  policy 
issues,  including  significance  levels. 
The  EPA  believes  the  comment  period 
for  that  policy,  rather  than  this  action 
selecting  sanctions,  is  the  appropriate 
forum  for  comments  on  that  issue.  The 
EPA  recognizes  that  in  some 
nonattainment  areas  industrial  sourt;es 
may  be  less  significant  contributors.  In 
those  cases,  EPA  may  decide  to  apply 
the  highway  sanction  first,  which  this 
rule  provides  flexibility  to  do. 

C.  Summary  of  Changes  in  Rule 

1.  Section  52.31(a) — Purpose 

Section  52.31(a)  sets  forth  the  purpose 
of  this  rulemaking,  which  is  to  establish 
the  sequence  of  sanctions  required  to 
apply  under  section  179(a).  The 
substance  of  this  provision  was  not 
changed  from  the  proposed  rule. 

2.  Section  52.31(b)— Definitions 

Section  52.31(b)  sets  forth  the 
definitions  applicable  under  40  CFR 
52.31.  The  definitions  of  "Act"  and 
"1990  Amendments"  are  not 
substantively  changed.  However,  the 
citations  for  these  two  definitions  were 
inadvertently  switched  and  they  now 
correctly  provide  that  the  Act  is  located 
at  42  U.'S.C.  et  seq.  and  the  1990 
Amendments  were  set  forth  in  Public 
Law  101-549. 

In  addition,  several  definitions  wen; 
added.  Since  the  regulation  provides 
that  the  offset  sanction  only  applies  to 
the  pollutant(s)  that  the  finding 
concerns  and  its  precursors,  EPA  has 
added  a  definition  ef  "precursors."  The 
EPA  has  also  added  a  definition  of 
"ozone  precursors"  which  specifically 
identifies  the  two  ozone  precursors — 
VOC  and  NOx- 

The  EPA  has  added  a  new  definitiu:i 
for  "affected  area."  This  term,  while 
used  in  the  proposed  rule  (e.g.,  the 
tables),  was  not  previously  defined. 
Furthermore,  its  usage  in  the  final  rule 
has  been  expanded;  in  many  places  the 
word  "area"  has  now  been  replaced  by 
"affected  area."  The  definition  provides 
that  an  "affected  area"  is  the  geographii 
area  subject  lo  or  covered  by  the  Act 
requirement  that  is  the  subject  of  the 
finding  and  either,  for  purposes  of  the 
offset  and  highway  sanctions,  is  or  is 
within  an  area  designated 
nonattainment  area  pursuant  to  42 
U.S.C.  7407(d)  or,  fo-  purposes  of  the 
offset  sanction,  is  or  is  within  an  area 
otherwise  .subject  to  the  emis.sion  ofiset 
requirements  of  42  U.S.C.  7503.  As  iistui 
in  this  rule,  in  conjunction  with 
§  52.31(e)  (1)  and  (2).  the  affected  nif.i 
is  the  area  potentially  subject  to  a 
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sanction  based  bn  a  finding.  The  new 
definition  clarifies  that  the  sanction 
applies  to  the  geographic  area  subject  to 
or  covered  by  uie  requirement  at  issue 
in  the  finding.  This  will  usually  be  the 
entire  designated  area,  but  in  some 
instances  may  lie  a  portion  of  a 
designated  areai  This  point  is  made 
through  the  fira  portion  of  the 
definition.  Moreover,  since  the  affected 
area  is  the  area  In  which  a  sanction 
applies,  it  was  lecessary  to  limit  the 
definition  to  tbi  tse  areas  that  could  be 
subject  to  a  sain  fion.  Therefore,  the 
second  portion  jf  the  definition  restricts 
the  definition  o "  "affected  area"  by 
incorporating  tl  e  geographic  limits  of 
the  highway  an  1  offset  sanctions.  First, 
the  highway  sai  iction,  as  applied  under 
section  179(a),  is  limited  to 
nonattainment  areas,  since  section 
179(b)(1)  provioes  that  the  highway 
sanction  may  b<  <  "applicable  to  a 
nonattainment  i  irea."  ^  Second,  by  its 
terms,  the  ofTsel  sanction  has  effect  only 
in  those  areas  ii,  which  the  offset 
requirements  of  section  173  are  required 
to  apply.  (See  5  J  FR  1480  (January  11, 
1994)  for  a  furtl  er  discussion  of  the 
geographic  applicability  of  section 
179(b)  sanctioni.)  This  includes  all 
nonattainment  ireas.  In  addition,  some 
attainment  and  jnclassified  areas  (e.g., 
those  located  in  the  NXJTR  could  be 
subject  to  the  ol  "set  sanction,  since 
those  areas  may  be  subject  to  the  offset 
requirements  of  section  173,  even 
though  they  are  not  designated 
nonattainment  (see  section  184,  for 
example).  Thert  fore,  the  second  clause 
of  the  definitior  limits  affected  areas  to 
nonattainment  <  reas  (which  would  be 
subject  to  both  t  le  highway  and  offset 
sanction)  and  areas  otherwise  subject  to 
the  emission  off  set  requirements  of 
section  173  (wh  ch  would  be  subject  to 
the  offset  sancti  )ns). 

Three  exampl  ?s  illustrate  how  this 
definition  appli  >s.  One,  if  EPA  finds 
that  a  State  fails  to  submit  a  PM-10  plan 
for  a  moderate  F  M-10  nonattainment 
area  pursuant  to  section  189(a)  and  the 
State  does  not  c  )rrect  the  deficiency 
within  18  monti  is,  then,  pursuant  to  this 
rule,  the  offset  sanction  shall  apply  in 
the  PM-10  nons  ttainment  area  whose 
boundaries  are  <  escribed  in  40  CFR  part 
81.  If  6  months  ater  the  deficiency 
remains  uncorrt  cted,  then  the  highway 
sanction  applies  in  the  nonattainment 
area  as  well.  In  ioth  cases  the  sanction 
applies  only  in  I  le  nonattainment  area 
because  that  is  t  le  geographic  area 
covered  by  the  /  iCt  requirement. 


"Section  171(2)  dtfinw 
"an  area  whlct)  is  de 
rpispect  to  (an  air) 
stcilon  107(d)." 


Ipo  1 


nonatlainment  area"  as 
ignated  'noaattainnient'  with 
utani  within  the  meaning  of 


Two,  if  EPA  finds  a  State  fails  to 
submit  a  required  SIP  revision  under  the 
Act  for  a  requirement  that  applies  to 
only  a  portion  of  an  area,  then  the 
sanctions  apply  to  the  portion  of  the 
area  subject  to  the  requirement  and  not 
the  whole  area.  For  example,  the 
enhanced  inspection  and  maintenance 
plan  requirement  for  serious,  severe, 
and  extreme  nonattainment  areas 
applies  only  to  "each  urbanized  area  (in 
the  nonattainment  area)  as  defined  by 
the  Bureau  of  the  Census,  with  a  1980 
population  of  200,000  or  more"  (see 
section  182(c)(3)(A)).  Section  184 
provides  that  for  all  areas  within  the 
NOTR,  this  requirement  will  apply  to 
urbanized  areas  with  a  population  in 
excess  of  100,000.  Therefore,  this 
requirement  could  apply  to  a  smaller 
area  within  a  designated  nonattainment, 
attainment  or  unclassified  area.  If  the 
State  fails  to  adopt  the  program  for  such 
an  area,  the  section  179  sanctions  would 
apply  only  to  that  smaller  area. 

Finally,  if  EPA  finds  that  a  State 
within  the  NOTR  fails  to  submit  a 
reasonably  available  control  technology 
SIP  for  VOC  required  pursuant  to 
section  184(b)(1)(B)  with  respect  to  all 
the  sources  in  the  State  subject  to  this 
requirement,  and  the  State  does  not 
correct  the  deficiency  within  18  months, 
then,  pursuant  to  this  rule,  the  offset 
sanction  would  apply  in  the  entire 
State.  If  6  months  later  the  deficiency 
remained  uncorrected,  then  the  highway 
sanction  would  apply  to  ail  of  the 
nonattainment  areas  in  the  State.  If  there 
were  no  designated  nonattainment  areas 
within  the  State,  the  highway  sanction 
would  not  apply  in  that  State. 

The  remaining  definitions  remain 
substantively  unchanged  from  those  in 
the  proposed  rule. 

3.  Section  52.31(c) — Applicability 

Section  52.31(c)  establishes  the 
applicability  of  the  final  rule.  The 
portions  of  §52. 31(c)  setting  forth  the 
findings  that  trigger  the  sanctions  clock 
remain  unchanged  as  these  portions 
were  taken  directly  from  sections  179(a) 
(lH4).  Generally,  these  findings  are 
that  a  State  has  failed  to  submit  a 
required  SIP  or  SIP  element,  has 
submitted  a  SIP  or  SIP  element  that  does 
not  meet  EPA's  completeness  criteria, 
has  submitted  a  SIP  that  is  not 
approvable.  or  that  the  State  is  faiUng  to 
implement  an  approved  SIP. 

The  portions  of  §  52.31(c)  indicating 
the  SIP  requirements  to  which  this  rule 
applies  have  been  modified.  The 
proposal. indicated  the  rule  covers  any 
part  D  SIP  or  SIP  revision  required 
under  the  Act.  or  any  part  D  SIP  or  SIP 
revision  required  in  response  to  a 
finding  of  substantial  inadequacy  under 


section  110(k)(5).  This  section  of  the 
final  rule  has  been  modified  to  cover 
only  part  D  SIP  and  SIP  revisions  and 
not  calls  for  part  D  SIP's  or  SIP  revisions 
under  section  110(k)(5).  The  final  rule 
does  not  cover  part  D  SIP  calls  because 
of  concerns  about  applying  sanctions  for 
State  failures  to  respond  to  such  SIP 
calls  following  EPA  nonsubmittal 
findings  without  opportunity  for  notice 
and  comment.  SIP  calls  are  currently 
not  subject  to  notice-and-comment.  The 
public  and  affected  sources  must  be 
given  notice  and  opportunity  to 
comment  before  SEP  calls  can  have 
binding  effect  as  a  result  of  a  section 
179(a)  finding  that  a  State  has  failed  to 
submit  a  SIP  in  response  to  a  SIP  call. 
Thus,  if  this  rule  were  to  apply  to  State 
failures  to  respond  to  SIP  calls, 
mandatory  sanctions  could  apply 
without  an  opportunity  for  such 
comment  before  new  obligations 
become  binding  against  affected 
sources.  This  would  be  inconsistent 
with  the  APA  requirements  of  section 
553.  Therefore,  as  discussed  in  section 
II.C.3..  the  final  rule  does  not  cover  part 
D  SIP  calls.  The  EPA  will  develop 
another  approach  to  address  SIP  calls, 
providing  an  opportunity  for  notice  and 
comment  before  mandatory  sanctions 
apply  for  a  Stale  failure  to  respond  to  a 
SIP  call. 

4.  Section  52.31(d)— Sanction 
Application  Sequencing 

Section  52.31(d)(1)  is  the  heart  of  this 
rule  in  that  it  establishes  the  order  in 
which  the  automatic  sanctions  under 
section  179(a)  shall  apply.  Several 
clari  fications  have  been  made  to  the 
section. 

One,  this  provision  now  requires 
affirmative  EPA  action  to  stop  sanction 
clocks  and  lift  sanctions  following 
section  179(a)  findings,  including 
nonsubmittal  and  incompleteness 
findings.  The  EPA's  proposed  and  final 
sanction  clock  policy  provides  that, 
following  findings  of  nonsubmittal  and 
incompleteness,  sanction  clocks  are 
permanently  stopped  (and  any  sanctions 
applied  are  permanently  lifted)  when 
EPA  finds  the  plan  complete.  Section 
1 10(k){l)(B)  provides  that  a  submittal  is 
deemed  complete  if  a  completeness 
finding  is  not  made  by  EPA  within  6 
months  of  EPA's  receipt  of  the  plan. 
Under  this  clarification  to  §  52.31(d),  a 
SIP  becoming  complete  by  operation  of 
law  will  not  be  sufficient  to  stop 
sanction  clocks  or  for  an  area  to  avoid 
sanctions.  The  EPA  will  need  to 
affirmatively  determine  that  the  SIP  is 
complete  in  order  for  the  sanction  clock 
to  stop  and  any  sanctions  to  be  lifted. 

This  policy  clarification  will 
henceforth  govern  what  is  required  to 
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stop  sanctions  clocks  and  lift  sanctions 
following  findings  of  nonsubmittal  and 
incompleteness,  and  the  other  section 
179  findings.  Prior  to  this  policy 
clarification,  in  certain  cases  EPA  did 
stop  sanction  clocks  started  by  EPA 
findings  of  failure  to  submit  or 
incompleteness  by  SIP  submittals  being 
deemed  complete  "by  operation  of  law." 
The  EPA  believes  that  this  approach 
was  consistent  with  EPA  guidance  at  the 
time  and  that  it  is  appropriate  to 
grandfather  these  areas  under  EPA's 
grandfathering  guidance. 

The  EPA  believes  that  after 
consideration  of  its  grandfathering 
policy  for  SIP  requirements''''  it  is 
permissible  to  grandfather  these  cases 
from  this  policy  clarification.  The  EPA's 
general  grandfathering  guidance 
provides  that  SIP  revisions  will  remain 
subject  to  the  requirements  in  effect  on 
the  date  that  the  State  adopts  the  SIP 
revision,  provided  a  complete,  fully 
adopted  SIP  revision  is  submitted 
promptly,  generally  within  60  days  of 
the  adoption.  Since  the  policy 
clarification  is  effective  by  this  action 
and  all  of  the  SIP  submittals  in  question 
were  adopted  more  than  60  days  prior 
to  September  6, 1994,  under  this  general 
grandfathering,  these  cases  are 
grandfathered.  However,  the  guidance 
includes  several  exceptions  to  the 
general  guidance  which  must  be 
addressed  before  an  action  is  considered 
by  EPA  to  be  grandfathered. 

The  first  exception  concerns  the 
intent  of  the  policy  not  to  grandfather 
SIP's  submitted  hurriedly  to  avoid  new 
requirements.  In  the  cases  at  issue,  such 
action  has  not  occurred  on  the  part  of 
the  State  since  the  States  have  received 
no  early,  formal  notification  that  the 
sanction  clock  policy  is  being  clarified 
in  the  manner  it  is  today. 

The  second  exception  to  general 
guidance  on  grandfathering  concerns 
situations  where  a  court  ruling  has 
explicitly  changed  a  current  Federal 
requirement  or  has  convinced  EPA  that 
a  previous  requirement  is  no  longer 
supportable.  Here  no  .such  court  ruling 
is  at  issue  so  no  exception  should  be 
made  in  this  ca.se. 

The  third  exception  is  that  the 
Administrator  may  determine  that 
grandfathering  is  not  appropriate  under 
a  new  policy.  In  this  case,  the 
Administrator  is  determining  that 
grandfathering  is  appropriate. 

The  fourth  exception  indicates  that 
grandfathering  is  not  appropriate  if  it 
would  have  an  imminent  and 
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substantial  adverse  environmental  effect 
or  could  permanently  foreclose  use  of 
part  D  provisions  such  as  sanctions.  The 
EPA  does  not  believe  that 
grandfathering  these  areas  from  this 
policy  clarification  will  have  an 
imminent  and  substantial 
environmental  impact  given  the  limited 
number  of  areas  and  given  that  the 
States'  submittals  must  be  adequate  to 
attain  and  maintain  the  relevant 
NAAQS  before  EPA  can  approve  them. 
In  addition,  this  grandfathering  does  not 
permanently  foreclose  the  application  of 
sanctions  in  these  areas  should  EPA, 
through  rulemaking,  find  the  SIP 
submittals  inadequate  to  attain  and 
maintain  the  NAAQS  and  disapprove 
them. 

The  fifth  exception  provides  that 
action  on  a  SIP  revision  which  comports 
with  the  revised  requirements  but  not 
the  original  requirements  may  be  based 
on  the  revised  requirements.  In  this 
instance,  this  is  indeed  the  case; 
conceivably,  one  or  more  of  those  SIPs 
deemed  complete  by  operation  of  law 
may  have  lacked  one  or  more  of  the 
elements  needed  for  EPA  to  find  a  plan 
affirmatively  complete.  Nonetheless, 
EPA  cannot  fully  approve  a  plan  if  any 
of  the  required  completeness  elements 
are  lacking.  For  example,  if  a  SIP 
submittal  lacks  comp!iance/enfon:ement 
strategies,  one  of  technical  elements 
required  for  completeness,  then  EPA 
could  not  fiilly  approve  the  plan. 
Therefore,  while  EPA  is  grandfathering 
these  SIP  submittals  from  completeness, 
EPA  is  not  grandfathering  these  areas 
from  having  adequate  SIP's  to  attain  and 
maintain  the  standards. 

The  sixth  exception  raises  a  concern 
as  to  whether  grandfathering  the  SIP 
from  the  requirements  in  question 
would  render  the  SIP  as  a  whole 
substantially  inadequate. 
Grandfathering  these  SIP  submittals 
from  this  policy  does  not  raise  diret;f 
concern  that  doing  so  might  render  the 
SIP's  substantially  inadequate  since  the 
completeness  review  is  not  a  review 
intended  to  pass  judgement  on  the 
adequacy  of  SIP's.  Rather,  it  is  intended 
as  a  straightforward  exercise  to 
determine  whether  the  SIP's  contain  all 
the  technical  and  administrative 
elements  to  warrant  further  review.  As 
dist;ussed  above,  if  any  of  these  SIP 
submittals  deemed  complete  by 
operation  of  law  lack  any  such 
elements,  then  such  deficiency  will  be 
reflected  in  EPA's  determination  as  to 
the  SIP's  adequacy  to  attain  and 
maintain  the  air  quality  standards. 

The  seventh  exception  concerns 
certain  classes  of  changes  which  are 
only  indirectly  related  to  attainment  and 
maintenance  of  the  air  quality 


standards.  Completeness  reviews  are 
only  indirectly  related  to  attainment  .tdiI 
maintenance  of  the  standards  in  that  the 
completene.ss  review  is  not  intended  to 
be  review  of  the  SIP's  adequacy  to  nmut 
the  standards.  Therefore,  the 
grandfathering  of  these  SIP  submittals 
from  the  policy  <:larification  satisfies 
this  exception  as  well. 

Two,  the  phrase  "affected  area  "  has 
been  substituted  for  "area."  This  is  to 
clarify  that  the  sanction  only  ajjpiies  in 
affected  areas,  and  not  ne<:essarily  ail 
areas  for  which  EPA  makes  a  section 
179(a)  finding.  (See  the  discussion  of 
"affected  area"  under  the  definitions 
section  above.)  Three,  the  second 
sentence  regarding  highway  sanctions 
has  been  clarified  to  provide  that 
correction  of  the  deficiency  "forming 
the  ba.sis  of  the  finding"  is  needed  to 
stop  the  clock.  This  language  is 
consistent  with  the  language  includid 
in  the  proposal  section  52.31(d)(1)  for 
the  offset  .sanction  in  sentence  1  and 
consistent  with  the  interpretation 
established  in  the  preamble  to  the 
proposed  rule  at  pages  51272-512":). 
This  revision  merely  clarifies  what 
deficiency  needs  to  be  corrected  in 
order  to  stop  the  sanctions  clock. 

Finally,  a  new  final  sentence  has  Im-co 
added  to  the  section.  The  sentence 
provides  that  for  clocks  st.irted  by 
rulemaking  actions  (i.e.,  disapprovals 
and  findings  of  failure  to  implement), 
the  date  of  the  finding  starting  the  cloi  k 
is  the  "effective  date"  of  the  action,  not 
necessarily  the  date  it  is  signed  or  the 
date  it  is  published  in  the  Federal 
Register.  Since  the  disapproval  or 
finding  of  failure  to  implement  is  not 
effective  until  the  "effective  date"  of  lite 
final  action,  the  sanctions  clock  should 
not  start  until  such  action  is  effective. 
Upon  further  reflection,  EPA 
determined  that  the  clarification  should 
be  included  in  the  rule  in  order  to 
ensure  that  the  public  is  adequately 
apprised  of  when  the  sanctions  clo<.k 
has  started  for  particular  areas  based  on 
a  rulemaking  action. 

The  EPA  has  revised  the  final  riili-  to 
add  new  sections  §§  52.31  (d)(2).  (d)!)). 
and  (d)(4).  In  response  to  comments, 
these  se<:tions  incorporate  a  revision 
made  to  the  rule  concerning  how  and 
when  sanctions,  not  yet  applied,  mav  tie 
deferred  and  sanctions,  already  applitnl, 
may  be  stayed.  A  complete  discussion  of 
the  n»visions  is  set  forth  in  .section 
II. B. 3.  above.  These  corrections  conn  rn 
the  circumstance  where  EPA  has 
disapproved  a  required  submittal  or 
where  EPA  has  found  that  a  State  hits 
failed  to  implement  an  approved  SIP. 
Sections  52.31(d)(2)  and  52.31(d)(:i)  ..-t 
forth  language  concerning  disappri).  i:d 
SIPs  .itid  S  52.3 1(d)(4)  .sets  forth  the 
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language  regarding  cases  where  EPA  has 
made  a  final  finding  of  failure  to 
implement.  For  purposes  of  an  initial 
disapproval  orani  initial  finding  of 
failure  to  implement  for  which  EPA 
subsequently  proposes  a  positive 
finding  and  issues  an  interim  final  rule 
Hnding  that  the  State  has  corrected  the 
deficiency,  any  sanctions  resulting  from 
a  clock  that  expires  will  be  deferred  and 
any  sanctions  th«  have  been  applied 
will  be  stayed.  (A  final  conditional 
approval  would  qontinue  any  stay  or 
deferral  that  resulted  from  a  proposed 
conditional  approval.)  This  change 
providing  for  a  st^y  or  deferral  of 
sanctions  does  not  change  the  rule's 
requirement  that  ^ndions  and 
sanctions  clocks  ire  not  permanently 
stopped  until  EpA  issues  a  final  full 
approval  or  determination  that  a  State  is 
implementing  its  SIP. 

A  new  §  52.31(d)(5)  has  been  added 
which  reaffirms  Kirhat  EPA  actions  are 
necessary  for  the  mandatory  sanctions 
process  to  permaaently  cease. 
Specifically,  it  prpvides  that  any 
sanction  clock  will  be  permanently 
stopped  and  sanciions  applied,  stayed 
or  deferred  will  b)  permanently  lifted 
upon  a  final  EPA  finding  that  the 
deficiency  formii^g  the  basis  of  the 
finding  has  been  corrected.  For  a 
sanciions  clock  ajid  applied  sanctions 
based  on  a  finding  of  failure  to  submit 
or  incompleteness,  a  finding  that  the 
deficiency  has  been  corrected  will  occur 
by  letter  from  EPA  to  the  governor.  For 
a  sanctions  clock  lor  applied,  stayed  or 
deferred  sanctions  based  on  a  SIP 
disapproval,  a  finning  that  the 
deficiency  has  be^n  corrected  will  occur 
through  a  final  notice  in  the  Federal 
Register  fully  approving  the  revised  SIP. 
For  a  sanctions  clock  or  applied,  stayed 
or  deferred  sanctnons  based  on  a  finding 
of  nonimplementation.  a  finding  that 
the  deficiency  ha  i  iKjen  corrected  will 
occur  through  a  f  nal  notice  in  the 
Federal  Register  inding  that  the  State  is 
implementing  lh<  approved  SIP. 

Set;tion  52.31(c  )(F>]  is  essentially 
unchanged  from  '[52.31(d)(2)  of  the 
proposed  rule.  Tl  is  section  makes  clear 
that  EPA  may  tak ;  rulemaking  action  in 
any  specific  (urcii  mstance  to  reverse  the 
order  in  which  sanctions  wilt  be  applied 
under  section  17'  (a).  In  other  words, 
EPA  can  take  ruU  making  action  so  that 
the  highway  sane  ion  would  apply  after 
18  months  and  th  b  otfset  sanction  6 
months  thereaftei  Two  minor, 
nonsubstantive,  c  langes  were  made. 
First.  EPA  replaa  d  the  phrase  "the 
EPA"  with  "the  /  dministrator." 
Second.  EPA  cha  iged  the  term 
"should"  to  "sha  1"  to  more  firmly 
reflect  the  manda  tor>  nature  of  the 
sanctions 


5.  Section  52.31(e) — ^Available  Sanctions 
and  Methods  for  Implementation 

Section  52.31(e)  sets  forth  the  two 
sanctions  that  are  applied  by  section 
179(a).  This  rule,  as  did  the  proposed 
rule,  interprets  in  greater  detail  the 
offset  sanction  provided  under  section 
179(b)(2). 

Regarding  §  52.31(e)(1).  applicability 
of  the  offset  sanction,  there  have  been 
several  changes  that  are  intended  to 
more  clearly  capture  the  concepts  in  the 
proposed  rule  and  the  preamble  to  the 
proposed  rule.  The  EPA  has  clarified  the 
applicability  of  the  offset  sanction  to 
PM-10  precursors,  modified  the  rule  for 
PM-10  and  ozone  precursors,  and 
clarified  the  language  in  the  rule 
regarding  the  pollutant  applicability  of 
the  offset  sanction  when  the  SIP 
deficiency  in  question  is  not  specific  to 
a  pollutant  or  pollutants.  A  discussion 
of  these  changes  in  the  context  of  the 
specific  sections  follows. 

The  EPA  has  revised  §  52.31(e)(l)(i)  in 
several  ways.  First,  EPA  has  removed 
the  offset  sanction  table  from  the  rule 
and  decided  to  provide  the  public 
information  on  areas  that  will  be 
potentially  subject  to  sanctions  in  a 
separate  Federal  Register  notice.  As 
EPA  makes  clear  elsewhere  in  this 
paragraph  and  the  rule,  the  sanctions 
automatically  apply  in  the  timeframes 
prescribed  under  §  52.31(d),  unless  EPA 
determines  that  the  State  has  corrected 
the  relevant  SIP  deficiency  forming  the 
basis  of  the  finding.  The  EPA  never 
intended  the  inclusion  of  areas  in  a 
table  in  this  rule  to  be  necessary  for 
sanctions  to  apply  automatically.  The 
EPA  does  believe  that  it  must  provide 
the  public  with  as  accurate  information 
as  possible  on  areas  that  may  face 
sanctions  and  has  elected  to  do  so 
through  notices  in  the  Federal  Register 
rather  than  through  a  table  in  the  body 
of  the  rule.  Substantively,  there  is  no 
difference  in  the  sense  that  areas  will 
face  sanctions  in  the  timefiames 
prescribed  under  §  52.31(d)  regardless  of 
whether  they  are  listed  in  a  table  in  the 
rule  or  listed  in  a  separate  notice. 

Second,  EPA  has  added  the  clause  "in 
the  timeframe  prescribed  under 
§  52.31(d)  of  this  section  on  those 
affected  areas  subject  under  §  52.31(d)  to 
the  offset  .sanction  of  this  section."  As 
noted  above,  sanctions  apply 
automatically  regardless  of  whether 
there  is  a  table  in  the  rule  listing  the 
areas  subject  to  sanctions.  Thus,  this 
change  was  made  to  make  it  clear  that 
the  sanctions  apply  within  the  time 
frames  set  forth  in  §  52.31(d).  To  further 
clarify  this  point,  a  second  change  to 
proposed  §  52.31(e)(l)(i)  was  to  delete 
"following"  in  the  clause  referencing 


the  ofiset  ratio  for  pollutants  and  their 
precvusors.  The  reason  for  this  change  is 
because  the  table  has  been  deleted  and 
thus  no  areas  will  be  listed.  The  first 
sentence  of  §52.31(e)(l)(i)  continues  to 
require  that  the  2  to  1  offsets  be 
achieved  for  the  pollutant  or  pollutants 
and  any  precursors  for  which  the 
finding  is  made.  (For  further  discussion 
of  this  issue,  see  section  II.B.2.) 

The  EPA  has  added  a  second  sentence 
to  §  52.31(e)(l){i).  This  sentence  is 
partially  derived  from  §  52.31(e)(l)(iv) 
of  the  proposed  rule.  The  purpose  of 
moving  this  sentence  was  to  alleviate 
redundancy  in  the  proposed  rule.  The 
first  sentence  of  proposed 
§  52.31(e)(l)(iv)  appeared  to  echo 
proposed  §  52.31(e)(l)(i)  by  stating  that 
offsets  must  be  achieved  for  the 
pollutant(s)  and  its  (their)  precursors  for 
which  the  finding  was  made.  Therefore. 
EPA  has  not  included  the  first  sentence 
of  proposed  §52.31(e)(l)(iv)  in  the  final 
rule  and  has  moved  the  second  sentence 
of  proposed  §52.31(e)(l)(iv)  to  final 
§  52.31(e)(l)(i).  The  sentence  now 
located  as  the  second  sentence  of 
§52.31(e)(l)(i)  continues  to  provide  that 
if  the  underlying  finding  is  not  specific 
to  one  or  more  pollutants  and  their 
precursors,  then  the  offset  sanction  shall 
apply  to  all  pollutants  and,  as  relevant, 
their  precursors  for  which  the  area  is 
subject  to  the  new  source  requirement  of 
section  173  of  the  Act.  (See  section 
II.B.2.  for  further  discussion  of  pollutant 
applicability  of  the  offset  sanction.)  This 
provision,  of  course,  would  apply  to  any 
area  (nonattainment,  attainment,  or 
unclassified)  that  is  the  subject  of  the 
finding. 

In  its  entirety,  then,  §52.31  (e)(l)(i) 
now  provides:  (1)  That  the  emi.s.sion 
offset  sanction  applies  within  the  time 
specified  in  §  52.31(d).  even  though  the 
rule  how  contains  no  offset  sanction 
table;  (2)  that  the  ratio  of  emission 
reductions  to- increased  emissions  shall 
be  2:1:  and  (3)  that  the  offset  ratio  shall 
apply  to  the  one  or  more  pollutants  and 
their  precursors  for  which  the  §  52.31(c) 
finding  was  made  or  to  all  pollutants 
and  their  precursors  (for  which  the  area 
is  subject  to  the  new  source  niquiremenl 
of  section  173  of  the  Act)  if  tfie  finding 
was  not  pollutant  specific. 

The  EPA  has  added  new 
§52.31(e)(l)(ii)  to  specifically  address 
the  issue  of  findings  made  with  respect 
to  ozone  and  its  two  precursors.  VOC 
and  NOx.  This  was  discussed  generally 
in  the  preamble  to  the  proposed  rule  at 
page  51276,  footnote  18,  although  no 
specific  language  was  included  in  the 
proposed  rule.  The  Act  establishes 
requirements  for  ozone  nonattainment 
areas,  some  of  which  are  specific  for 
either  VOC  or  NO^.  However,  since  the 
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general  assumption  is  that  both 
precursors  are  critical  to  ozone 
formation,  EPA  believes  that  even 
though  a  finding  may  be  specific  as  to 
one  ozone  precursor,  the  offset  sanction 
should  apply  for  both  precursors. 
However,  there  are  two  exceptions  to 
this  general  requirement,  both  of  which 
are  based  on  the  Act.  First,  affected 
areas  that  are  designated  nonattainment 
for  ozone  but  that  are  not  classified  as 
marginal,  moderate,  serious,  severe  or 
extreme,  are  not  required  to  achieve 
offsets  under  section  173  for  NOx.  The 
second  exceptioii  is  for  affected  areas 
that  have  received  a  NOx  exemption 
from  fh»  NSR  requirement  pursuant  to 
section  lB2(n.  These  two  exceptions 
and  the  rationale  for  them  are  discussed 
in  section  II.B.2.  above.  A  new 
§  52.31(e)(l)(iji)  sets  up  a  similar 
provision  with  respect  to  PM-10 
precursors,  which  is  also  discussed  in 
more  detail  in  section  II.B.2.  above. 

Section  52.31(e)(l)(iv)  of  the  final  rule 
has  merely  been  renumbered.  .Section 
52.31(e)(l)(ni)  of  the  proposed  rule 
.  previously  contained  these 
requirements  and  substantially  remains 
unchanged.  The  preamble  to  the 
proposed  rule  at  page  51276  provides 
that  this  section  requires  States  to  apply 
the  offset  sanction  consistent  with 
amended  section  173,  regardless^f 
whether  the  State  has  approved  NSR 
rules  consistent  with  section  173  ' 
requirements.  The  purpose  of  this 
.  provision  is  to  ensure  that  States  that 
have  been  delinquent  in  meeting  the 
NSR  requirements  of  the  amended  Act 
are  not  benefitted  by  applying  sanctions 
in  accordance  with  NSR  rules  that  are 
more  lenient  than  required  by  the  Act  or 
by  tiie  absence  of  NSR  requirements 
within  the  State.  Under  this  section, 
therefore,  all  affected  areas  subject  to 
^he  oiTset  sanctions  would  be  subject  to 
similar  requirements  in  achieving  those 
offset.s,  as  specified  in  the  amended  Act. 

Section  52.31(e)(l}(v)  of  this  rule  is 
unchanged  ft-om  §52.3l(e)(l)(v)  of  the 
proposed  rule.  The  purpose  of  this 
provision  is  to  establish  when  the 
increased  offset  requirement  will  be 
applied.  As  noted  in  section  II.B.2. 
above;  EPA  received  numerous 
comments  on  this  issue.  For  purposes  of 
applying  the  offset  sanction.  EPA  had 
some  flexibility  in  determining  what 
permits  would  be  subject  to  the 
increased  offset  requirement.  As  noted 
in  section  11,8.2..  numerous  commenters 
suggested  other  possibilities.  For 
example,  some  suggested  that  the 
increased  offset  ratio  only  apply  to 
.permits  for  which  an  application  was 
received  after  the  date  the  offset 
.sanction  applied.  As  stated  more  fiilly 
in  the  detailed  response  to  comments 


document  located  in  the  docket,  EPA 
has  determined  that  the  offset  sanction 
should  have  immediate  effects  in 
affected  areas. 

Section  52.31(e)(2)  of  the  final  rule- 
sets  forth  the  highway  sanction.  Several 
revisions  have  been  made  to  this 
section.  As  with  §  52.31(e)(l)(i),  EPA 
has  removed  the  highway  sanction  table 
from  §  52.31(e)(2)  of  the  proposed  rule 
for  the  same  reasons  discussed  above  for 
why  the  offset  sanction  table  was 
removed.  Similarly,  §  52.31(e)(2) 
includes  new  language  that  directly 
refers  to  the  timing  provisions  of 
§  52.31(d).  As  with  the  similar  revised 
language  in  §  52.31(e)(l)(i).  this  is 
merely  to  clarify  that  the  higliway 
sanction  applies  with  respect  to  the 
times  set  forth  in  that  subsection,  even 
though  the  area  is  not  listed  in  a  table 
in  the  rule.  In  addition,  a  new  sentence 
has  been  added  which  specifies  that  the 
highway  sanction  only  applies  to 
affected  areas  that  are  also 
nonattainment  areas.  Although  tiiis 
issue  was  not  specifically  addressed  in 
the  proposed  rule,  the  proposed  rule 
and  the  preamble  to  the  proposed  rule 
referred  back  to  the  section  179(b)(1) 
highway  sanction  requirement  of  the 
AqX  (58  FR  51274,  51279;  §51. 32(e)(2)  of 
the  proposed  rule.)  Section  179(b)(1) 
states  that  "Itlhe  Administrator  may 
impose  a  prohibition,  appli(::able  to  a 
nonattainment  area  *  •   *."  Therefore. 
EPA  is  incorporating  this  language, 
which  was  merely  referenced  in  the 
proposed  rule,  into  the  final  ni!e. 

III.  Implications  ofToday's  Rulemaking 

A.  Implementation  of  the  Sanctions 

.   Section  179(a)  provides  that  unless 
the  deficiency  prompting  the  finding 
(i.e  ,  nonsubmittal,  disapproval,  and 
nonimplementation)  has  been  corrected 
within  the  time  periods  prescribed 
therein  one  of  the  sanctions  in  section 
179(b)  "shall  apply,  as  selected  by  the 
Administrator."  Under  this  final  rule, 
sanctions  will  apply  automatically  in 
the  sequence  prescribed  herein  in  all 
instances  in  which  mandatory  sanctions 
are  applied  under  section  179(a) 
following  findings  under  section 
179(a)(l)-(4)  for  part  D  plans  or  plan 
revisions  that  EPA  has  already  made  or 
that  EPA  will  make  in  the  future,  except 
when  EPA  takes  a  separate  action  to 
reverse  the  sanction  sequence.  However, 
if  the  sanction  clock  has  expired  for  any 
findings  before  September  6.  1994,  no 
sanction  has  yet  applied  since  EPA 
interprets  section  179(a)  to  provide  that 
sanctions  shall  not  apply  until  EPA 
makes  the  sanction  selection  through 
notice-and-comment  rulemaking.  Since 
this  action  constitutes  the  final  sanction 


selection  rulemaking,  the  offset  sanction 
begins  to  apply  on  any  areas  for  which 
the  sanction  clock  has  elapsed  on 
September  6, 1994.  To  understand  the 
timing  of  the  application  of  mandatory 
sanctions  in  these  cases,  it  is  first 
necessary  to  clarify  the  discussion  in  the 
proposal  at  p.  51274  on  how  the 
sanction  clocks  function  under  section 
179(a). 

Section  179(a)  sets  up  two  distinct 
sanction  clocks.  The  Act  states  that  if 
the  Slate  does  not  correct  the  deficiency 
within  18  months  after  a  finding,  one  of 
the  two  available  sanctions  shall  apply, 
as  selected  by  the  Administrator.  It  then 
provides  that  if  the  deficiency  has  not 
been  corrected  within  6  months 
thereafter,  then  both  available  sanctions 
shall  apply.  The  EPA  interprets  this  to 
mean  that  the  second  sanction  always 
follows  6  months  from  the  actual 
application  of  first,  regardless  of 
whether  this  would  cause  the 
application  of  the  second  sanction  to  be 
delayed  beyond  24  months  from  the 
date  of  the  finding.  Therefore,  on 
September  6, 1994  the  offset  sanction 
shall  apply  on  any  area(s)  for  which  an 
18-monlh  sanction  clock  has  elapsed 
and  EPA  has  not  determined  that  the 
Slate  has  not  corrected  the  deficiency. 
Both  sanctions  shall  then  apply  6 
months  from  that  date  if  EPA  has  not 
determined  the  deficiency  has  been 
corrected  by  then. 

The  EPA  intends  to  notify  States  of 
the  application  and  removal  of  section 
1 79  rnandaton,'  sanctions  (as  provided 
for  in  §  52.31(d)  of  this  rule)  before  they 
apply.  In  addition,  in  its  actions  on 
submittals  received  after  a  section 
179(a)  finding,  EPA  will  indicate  what 
the  effect  of  its  action  is  on  the 
sanctions  clock  and  sanctions 
application.  The  following  discus.sion 
explains  how  this  will  occur,  first 
providing  the  examples  where,  prior  to 
18  months.  EPA  finally  determines 
whether  the  State  has  corrected  the 
deficiency  prompting  the  finding,  and 
then  providing  examples  where  EPA 
finally  detennines  the  deficiencv  has 
been  corrected  after  month  18. 

In  the  cases  where,  prior  to  18 
months,  EPA  completes  its  action 
determining  that  the  State  has  corrected 
the  section  179(a)  deficiency,  sanctions 
would  not  apply.  The  following  two 
examples  address  instances  in  whic:h 
EPA  finally  determines  within  18 
months  of  the  finding  that  started  the 
sanctions  clock  whether  the  State  has 
corrected  the  deficiency  and  how  EPA's 
action  finding  the  State  corrected  the 
deficiency  affet.ts  the  sanction  clock. 

In  the  case  where,  within  18  months 
following  a  finding  of  nonsubmittal  or 
incompleteness.  EP.A  determines 
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whether  a  State 's  SIP  submittal  corrects 
the  deBciency  ;  >ronipting  the  finding 
(i.e.,  is  complel  b  or  incomplete),  EPA 
will  inform  the  State  of  whether  the 
sanctions  clock  is  stopped  when  it 
sends  the  comp  leteness  or 
incompletenes!  letter  to  the  State.  If  the 
SIP  submittal  i;  incomplete,  then  the 
letter  will  indicate  that  the  sanctions 
clock  continuej  and  that  automatic 
sanctions  will  t  pply  as  prescribed  by 
this  rule.  If  the  SJP  submittal  is 
complete,  then  the  letter  will  indicate 
that  the  sanctio  ns  clock  started  by  the 
prior  finding  of  failure  to  submit  or 
incompleteness  permanently  stops. 

In  the  case  w  lere,  within  18  months 
following  a  SIP  disapproval  or  finding 
of  noiiimplemeitation,  EPA  determines 
whether  the  SXi  te  has  corrected  the 
deHciency  pror  ipting  the  finding  (i.e., 
whether  the  SII '  is  approvable  or 
whether  the  no  ^implementation 
deficiency  has  I  >een  corrected).  EPA  will 
indicate  whethir  the  sanctions  clock  is 
stopped  when  uptakes  final  rulemaking 
action  on  the  SJP.^  If  EPA  finally 
disapproves  the  SIP  or  finally 
determines  that  the  nonimplementation 
deficiency  has  not  been  corrected,  then 
the  Federal  Rej  ister  action  will  indicate 
that  the  sanctio  is  clock  continues  and 
that  automatic  >  anctions  will  apply  as 
prescribed  by  tl  is  rule.  If  EPA  finally 
approves  the  SI '  or  finally  determines 
that  the  nonimj  lementation  deficiency 
has  been  correc  ed,  then  the  Federal 
Register  action  will  indicate  that  the 
sanctions  clock  started  by  the  prior 
disapproval  or  inding  of 
nonimplementc  tion  permanently  stops. 

The  tollowin    examples  address  how, 
following  the  s(  ction  179(a1  findings, 
the  States  will  I  e  kept  informed  when 
EPA's  actions  o  i  revised  SIP's  are  not 
completed  with  in  18  months  of  the 
finding's  deficii  ncy.  As  provided  in  this 
ruleat  §52.31(c  )(1)  through  (4).  in 
explaining  how  the  States  will  be  kept 
informed,  these  examples  address 
.sanction  remov  il.  as  well  as  sanction 
deferral  and  sta  ,ing. 

In  EPA  interim  final  determinations 
that  the  State  hi  s  corrected  the 
deficiency,  issu  id  simultaneously  with 
EPA  proposed  £  pprovals  and  proposed 
findings  that  St  ites  are  implementing 
their  SIP's  (aftei  EPA  SIP  disapprovals 
or  findings  of  n  )nimplementation),  EPA 
intends  to  notif  f  interested  parties. 


•"As  discussed 
approval  (or  a 
deficiency  had 
disapproval  or  non 
effect  of  deferring 
sanctions.  In  this 
would  not  have  a 
because  it  is  assii 
example)  that  EPA 
tictionon  theSIP  w 
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e  in  section  Il.B.l..  proposed 
proptfeal  that  the  nonimplementation 
beenlcorrecled)  following  a  SIP 

plementation  finding  has  the 
aijd/or  slaying  the  application  of 
though,  such  proposal  action 
diferral  and/or  staying  effect 
(for  the  purposes  of  this 
(i>mpleles  finat  rulemaking 
hin  18  month.s. 


including  States,  of  any  deferral  or 
staying  of  sanctions  that  will  result  from 
Federal  Register  actions  proposing  to 
approve  SIP's  or  to  find  that  the  State  is 
implementing  its  SIP,  as  provided  for  in 
§  52.31(d)(2),  (3)  and  (4)  of  this  rule.  In 
these  cases,  EPA  will  also  indicate  to  all 
interested  parties  whether  sanctions  are 
removed,  apply  or  reapply  when  it  takes 
subsequent  final  action  on  the  plan  in 
the  Federal  Register.  If  subsequently 
EPA's  proposed  positive  finding  is 
reversed,  then  in  that  action  EPA  will 
indicate  that  sanctions  apply  or  reapply, 
as  appropriate,  and  what  sanctions,  if 
any,  apply  subsequently.  If  EPA 
subsequently  fully  approves  the  revised 
plan,  then  in  that  action  EPA  will 
indicate  that  the  sanctions  clock 
permanently  stops  and  that  any 
sanctions  previously  applied  due  to  the 
original  disapproval  or  finding  of  failure 
to  implement  are  removed. 

In  addition  to  these  letters  and 
Federal  Register  actions,  the  EPA  will 
also  periodically  publish  notices  in  the 
Federal  Register  in  which  EPA  will 
provide  the  public  with  information  on 
areas  for  which  EPA  has  made  findings 
and  which,  therefore,  are  likely  to  be 
subject  to  the  offset  and  highway 
sanctions."  If  removal,  staying,  or 
deferral  of  sanctions  is  warranted,  EPA 
will  similarly  provide  the  public  wit"h 
information  that  sanctions  have  either 
been  removed,  stayed  or  deferred  in  the 
area.  Finally,  to  supplement  the  various 
letters  and  actions  discussed  above,  EPA 
will  provide  information  on  the  status  of 
sanction  12  findings  on  EPA's 
Technology  Transfer  Network  (TTN}.'>8 

B.  Areas  Potentially  Subject  to 
Sanctions 

The  EPA  has  made  section  179(a) 
findings  of  failure  to  submit  and 
incompleteness  for  numerous  submittals 
due  under  the  amended  Act.  As 
explained  in  section  II.C.5  above.  EPA 
has  elected  to  provide  the  public  with 
information  on  areas  potentially  subject 
to  sanctions  in  a  separate  notice  that 
appears  in  the  notice  section  of  today's 
Federal  Register  rather  than  in  tables  in 
today's  rule.  Therefore,  for  further 
information  on  areas  likely  to  face 


"In  some  cases,  the  letter  and/or  the  action  may 
be  combined  with  another  action  relating  to  the 
submittal.  For  example,  if  following  a  disapproval 
EPA  proposes  to  approve  a  SIP  at  month  20  after 
the  offset  sanction  is  in  place,  the  interim  final 
determination  issued  simultaneously  with  the 
proposed  approval  action  would  also  serve  to  notify 
the  public  that  application  of  the  offset  sanction  has 
been  stayed. 

"The  TTN  is  EPA's  bulletin  board  system  for 
making  air  quality  information  available  to 
Interested  parties.  For  questions  on  what 
information  is  available  on  the  TTN  and  how  to 
access  it.  contact  the  .systems  operator  (91^)  541- 
5384). 


sanctions  on  September  6, 1994  see  that 
other  notice. 

IV.  Miscellaneous 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (Order), 
(58  FR  51735  (October  4,  1993))  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  Office  of 
Management  and  Budget  (0MB)  review 
and  the  requirements  of  the  Order.  The 
Order  defines  "significant  regulatory 
actions"  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  .sector  of  the 
economy,  productivity,  competition, 
jobs,  the  eaivironment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create- 
a  serious  inconsistency  or  otherwise 
interface  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Order. 

Pursuant  to  the  terms  of  the  Order, 
OMB  has  notified  EPA  that  it  considers 
this  a  "significant  regulatory  action" 
within  the  meaning  of  the  Order.  The 
EPA  has  submitted  this  action  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Regulatory  Flexibility  Act 
1.  Proposal 

The  proposal  includes  a  discussion  of 
the  impact  of  the  rule  on  small  entities 
at  pages  51277-8.  The  regulatory 
flexibility  analysis  (RFA)  (5  U.S.C.  600 
et  seq.)  requires  Federal  agencies  to 
identify  potentially  adverse  impacts  of 
Federal  regulations  upon  small  entitie.s. 
Agencies  are  required  to  perform  an 
RFA  where  the  significant  impacts  are 
possible  on  a  substantial  number  of 
small  entities.  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  populations  of  less  than  50,000. 

Because  this  action  will  have  some 
impact,  an  initial  RFA  was  prepared 
pursuant  to  EPA  guidelines,  which  has 
been  placed  in  the  docket  to  this 
rulemaking.  For  the  following  throe 
reasons,  EPA  believes  the  impact  of  this 
rule  on  small  entities  will  be  limited. 
First,  any  impact  that  may  occur  from 
the  offset  sanction  is  limited  to  sources 
defined  as  "major"  for  nonattainment  . 
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NSR  purposes,  generally  100  tons  per 
year  (TPY)  or  more  of  a  criteria 
pollutant,  except  in  the  more  serious 
ozone  nonattainment  areas.  The  major 
sources  most  likely  to  also  be  small 
entities  as  defined  pursuant  to  the  RFA 
are  in  these  more  serious  ozone  areas 
where  the  major  source  TPY  threshold 
has  been  lowered  under  part  D  of  title 
I  of  the  Act.  Second,  the  amended  Act 
also  increases  the  nonattainment  NSR 
offset  ratio  in  the  ozone  nonattainment 
areas.  The  ratio  ranges  ft-om  1.1-to-l  to 
1.5-to-l,  depending  on  the  severity  of 
the  area's  classification.  Thus,  any 
impact  the  2-to-l  offset  sanction  will 
have  may  not  be  as  significant  in 
precisely  those  ozone  nonattainment 
areas  where  small  entities  that  are  also 
major  sources  are  most  likely  to  exist. 
Third,  as  stated  above,  the  only  relevant 
impact  period  is  6  months  in  duration, 
since  after  that  period  the  State  will 
either  have  become  subject  to  both 
sanctions  or  have  corrected  the 
deficiency  and  been  relieved  from  any 
sanctions. 

2.  Comments 

Section  n.B.l.  of  this  document 
includes  several  conunents  concerning 
the  impact  of  the  proposed  rule.  One. 
additional  comment  is  summarized 
here. 

The  commenter  states  that  the 
lowering  of  the  major  source  threshold 
under  the  Act  exposes  many  more  small 
sources  to  control  and  the  likelihood  of 
sanctions.  The  commenter  believes  that 
many  such  small  sources  are  small 
businesses  and  that,  contrary  to  the 
analysis  in  the  proposal,  an  increase  in 
the  offset  ratio  of  0.5  could  have  a 
significant  impact  on  the  ability  of 
businesses  to  find  adequate  offsets. 

3.  Response 

The  EPA  believes  that  the  final  ruje 
will  have  some  impact  on  small  entities. 
The  lowering  of  the  major  source 
threshold  could  expose  more  sources  to 
the  offset  sanction.  The  EPA  does  not 
disagree  that  in  individual  cases  an 
increase  in  the  offset  ratio  could  have  a 
significant  impact  on  a  small  business. 
However.  EPA  believes  that  the  inipac  t 
of  this  rule  on  small  entities  will  be 
limited  for  the  second  and  third  reasons 
discussed  above.  Additionally,  EPA 
notes  that  the  impact  of  this  rule  will 
also  be  lessened  by  the  provision  in 
final  Piles  that  provides  for  the  deferral 
and/or  staying  of  the  application  of 
sanctions  in  certain  instances  when  EPA 
believes  it  is  more  likely  than  not  a 
deficiency  has  been  corrected  (see 
discussion  in  seciion  II.B.3.  of  this 
document).  However,  because  this 
MAion  will  have  some  impact,  a  final 


RFA  has  been  prepared  pursuant  to  EPA 
guidelines,  which  has  been  placed  in 
the  docket  to  this  rulemaking. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

When  the  offset  sanction  applies, 
sources  subject  to  it  will  not  incur  an 
additional  information  collection 
burden  because  sources  are  already 
required  under  the  section  173  offset 
requirements  to  obtain  an  emission 
offset  from  between  1-to-l  and  1.5-lo-l. 
When  the  offset  sanction  applies,  it 
should  not  impose  an  additional 
information  collection  burden  because 
sources  will  not  have  to  provide  any 
information  in  permit  applications 
beyond  that  which  is  already  required 
in  the  absence  of  the  sanction.  (For  the 
information  collection  burden  of  new 
requirements  of  the  amended  Act  for 
nonattainment  NSR  and  prevention  of 
significant  deterioration,  an  information 
collection  request  is  being  prepared  to 
support  rulemaking  changes  to  parts  51 
and  52.) 

When  the  highway  sanction  applies, 
the  Secretary  of  DOT  is  required  to 
determine  which  projects  or  grants 
should  not  be  affected  by  the  sanction 
and  which,  therefore,  are  exempt.  This 
determination  will  be  based  on 
information  readily  available  in  existing 
documentation  gathered  for  tht  purpose 
of  evaluating  the  environmental,  .so<;ial, 
and  economic  impacts  of  different 
alternatives  for  transportation  projects. 
These  analyses  are  required  for  the 
preparation  of  environmental 
assessments  and  impact  statements 
under  the  National  Environmental 
Policy  Act  (NEPA),  (42  U.S.C.  sec:.  4321 
et  seq.).  Historically,  exemption 
determinations  by  DOT  for  sanctions 
have  been  based  on  such  NEPA 
documentation  and  have  not 
necessitated  additional  information 
gathering  and  analysis  by  the  States.  In 
addition,  since  under  NEPA  final 
environmental  documents  must  be 
approved  by  DOT,  in  most  ca.scs  the 
NEPA  documentation  will  already  be  in 
DOT'S  possession.  Therefore.  EPA  does 
not  believe  that  the  highway  sanction, 
when  applied,  will  impose  an 
additional  information  collet;tion 
burden  on  the  States. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocartxins. 
intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 


and  recordkeeping  requirements,  and 
Sulfur  dioxide. 

Dated:  July  21.  1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  52  of  title  40.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1:  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A— {Amended] 

2.  Subpart  A  is  amended  by  adding  a 
new  §  52.31  to  read  as  follows: 

§  52.3f    Selection  o(  sequence  of 
mandatory  sanctions  for  findings  made 
pursuant  to  section  179  of  the  Clean  Air 
Act 

(a)  Purpose.  The  purpose  of  this 
section  is  to  implement  42  U.S.C. 
7509(a)  of  the  Act,  with  respect  to  the 
sequence  in  which  sanctions  will 
automatically  apply  under  42  U.S.C. 
7509(b).  following  a  finding  made  by  the 
Administrator  pursuant  to  42  U.S.C. 
7509(a). 

(h)  Definitions.  All  terms  used  in  this 
.section,  but  not  specifically  defined 
herein,  shall  have  the  meaning  given 
them  in  §52.01. 

(1)  1990  Amendments  means  the  1990 
Amendments  to  the  Clean  Air  Act  (Pub. 
L.  No.  101-549.  104  Stat.  2399). 

(2)  Art  means  Clean  Air  Act.  as 
amended  in  1990  (42  U.S.C.  7401  et  seq. 
(1991)). 

(.1)  Affected  area  means  the 
geographic  area  subject  to  or  covered  by 
the  Act  requirement  that  is  the  subject 
ol  the  finding  and  either,  for  purposes 
of  the  offset  sanction  under  paragraph 
(e)(lj  of  this  .section  and  the  highway 
.sanction  under  paragraph  (e)(2)  of  this 
section,  is  or  is  within  an  area 
desi^ii.ildd  nonattainment  under  42 
U.S  C.  7407(d)  or,  for  purposes  of  the 
ollset  sanction  under  paragraph  (e)(1)  of 
this  sw.tion.  is  or  is  within  an  area 
otherwi.se  subjerl  to  the  emission  offset 
requirements  of  42  U.S.C.  7503. 

14)  Criteria  pollutant  means  a 
pollutant  for  which  the  Administrator 
has  promulgated  a  national  ambient  air 
(jiKilitv  standard  pursuant  to  42  U.S.C. 
7409  (i.e..  ozone,  lead,  sulfur  dioxide, 
pariiculate  matter,  carbon  monoxide, 
nitrogen  dioxide). 

(5)  Findings  or  Finding  refer(s)  to  one 
or  more  of  the  findings,  disapprovals, 
and  determinations  described  in 
suhsertion  52.31  (c). 
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(6)  NAAQS 
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has  promulgatec 
7409. 

(7)  Ozone 
oxides  (NOx)  an^ 
compounds 

(8)  Part  D 
the  Act 
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means  a  State  i 
plan  revision 
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(10)  Precursor 
is  transformed  i 
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(c)  Appli 

This  section 
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for  which  the 
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reauired  under 
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for  an  area  desi 
under  42  U.S.C 
plan,  or  to  subm 
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Administrator) 
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(2)Adi 
under  42  U.S^C 
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U.S.C.  7407(d) 
submission's  fai 
of  the  elements 
provisions  of  the 
an  area; 

(3)(i)  A  dete 
failed  to  make 
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under  paragraph 
section,  includi 
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any  submission 
other  than  one 
paragraph  (c)(1) 
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{ii)Adi 
of  a  submission 
paragraph  (c)(3)( 
.(4)  A  finding  t 
an  approved  plai 
a  plan)  is  not  bei 

(d)  Sanction 
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States  are  required  to 
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the  atmosphere  (later 
from  point  of 
(or  contribute  to  the 
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when  the  Administrator  makes  a  finding 
under  paragraph  (c)  of  this  section 
unless  the  Administrator  affirmatively 
determines  that  the  deficiency  forming 
the  basis  of  the  Hnding  has  been 
corrected.  To  further  implement  42 
U.S.C.  7509(a),  the  highway  sanction 
under  paragraph  (e)(2)  of  this  section 
shall  apply  in  an  affected  area  6  months 
from  the  date  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section  applies, 
unless  the  Administrator  affirmatively 
determines  that  the  deficiency  forming 
the  basis  of  the  finding  has  been 
corrected.  For  the  findings  under 
paragraphs  (c)(2),  (c)(3)(ii),  and  (c)(4)  of 
this  section,  the  date  of  the  finding  shall 
be  the  effective  date  as  defined  in  the 
final  action  triggering  the  sanctions 
clock. 

(2)(ii  Notwithstanding  paragraph 
(d)(1)  of  this  section,  to  further 
implement  42  U.S.C.  7509(a),  following 
the  findings  under  paragraphs  (c)(2)  and 
(c)(3)(ii)  of  this  section,  if  the  State  has 
submitted  a  revised  plan  to  correct  the 
deficiency  prompting  the  finding  and 
the  Administrator,  prior  to  18  months 
ft-om  the  finding,  has  proposed  to  fully 
or  conditionally  approve  the  revised 
plan  and  has  issued  an  interim  final 
determination  that  the  revised  plan 
corrects  the  deficiency  prompting  the 
finding,  application  of  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  shall  be  deferred  unless  and 
until  the  Administrator  proposes  to  or 
takes  final  action  to  disapprove  the  plan 
in  whole  or  in  part.  If  the  Administrator 
issues  such  a  proposed  or  final 
disapproval  of  the  plan,  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  shall  apply  in  the  affected  area 
on  the  later  of  the  date  the 
Administrator  issues  such  a  proposed  or 
final  disapproval,  or  18  months 
following  the  finding  that  started  the 
sanctions  clock.  The  highway  sanction 
under  paragraph  (e)(2)  of  this  section 
shall  apply  in  the  affected  area  6  months 
after  the  date  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section  applies, 
unless  the  Administrator  determines 
that  the  deficiency  forming  the  basis  of 
the  finding  has  been  corrected. 

(ii)  Notwith.standing  paragraph  (d)(1) 
of  this  section,  to  further  implement  42 
U.S.C.  7509(a).  following  the  findings 
under  paragraphs  (c)(2)  and  (c)(3)(ii)  of 
this  section,  if  the  State  has  submitted 
a  revised  plan  to  correct  the  deficiency 
prompting  the  finding  and  after  18  but 
before  24  months  from  the  finding  the 
Administrator  has  proposed  to  fully  or 
conditionally  approve  the  revised  plan 
and  has  issued  an  interim  final 
determination  that  the  revised  plan 
corrects  the  deficiency  prompting  the 
finding,  application  of  the  offset 


sanction  under  paragraph  (e)(1)  of  this 
section  shall  be  stayed  and  application 
of  the  highway  sanction  under 
paragraph  (e)(2)  of  this  sectioin  shall  be 
deferred  unless  and  until  the 
Administrator  proposes  to  or  takes  final 
action  to  disapprove  the  plan  in  whole 
or  in  part.  If  the  Administrator  issues 
such  a  proposed  or  final  disapproval  of 
the  plan,  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section  shall 
reapply  in  the  affected  area  on  the  date 
the  Administrator  issues  such  a 
proposed  or  final  disapproval.  The 
highway  sanction  under  paragraph  (e)(2) 
of  this  section  shall  apply  in  the  affected 
area  on  the  later  of  6  months  from  the 
date  the  offset  sanction  under  paragraph 
(e)(1)  of  this  section  first  applied  in  the 
affected  area,  unless  the  Administrator 
determines  that  the  deficiency  forming 
the  basis  of  the  finding  has  been 
corrected,  or  immediately  if  the 
proposed  or  final  disapproval  oixurs 
more  than  6  months  after  initial 
application  of  the  offset  sanction  under 
paragraph  (e)(1)  of  this  sectinn. 

(iii)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  to  further  implement  42 
U.S.C.  7509(a),  following  the  findings 
under  paragraphs  (c)(2)  and  (c)(3)(iiTof 
this  section,  if  the  State  has  submitted 
a  revised  plan  to  correct  the  deficiency 
prompting  the  finding  and  more  than  24 
months  after  the  finding  the 
Administrator  has  proposed  to  fully  or    . 
conditionally  approve  the  revised  plan 
and  has  issued  an  interim  final 
determination  that  the  revised  plan 
corrects  the  deficiency  prompting  the 
finding,  application  of  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  and  application  of  the  highway 
sanction  under  paragraph  (e)(2)  of  this 
section  shall  be  stayed  unless  and  until 
the  Administrator  proposes  to  or  takes 
final  action  to  disapprove  the  plan  in 
whole  or  in  part.  If  the  Administrator 
issues  such  a  proposed  or  final 
disapproval,  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section  and  the 
highway  sanction  under  paragraph  (e)(2) 
of  this  section  shall  reapply  in  the 
affected  area  on  the  date  the 
Administrator  issues  such  proposed  or 
final  disapproval. 

(3)(i)  Notwith.standing  paragraph 
(d)(1)  of  this  section,  to  further 
implement  42  U.S.C.  7509(a),  following 
the  findings  under  paragraphs  (c)(2)  and 
(c)(3)(ii)  of  this  section,  if  the  State  has 
submitted  a  revised  plan  to  correct  the 
deficiency  prompting  the  finding  and 
the  Administrator,  prior  to  18  months 
from  the  finding,  has  conditionally- 
approved  the  revised  plan  and  has 
issued  an  interim  final  determination 
that  the  revised  plan  corrects  the 
deficiency  prompting  the  finding,    ■ 
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application  of  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section  shall  be 
deferred  unless  and  until  the 
conditional  approval  converts  to  a 
disapproval  or  the  Administrator 
proposes  to  or  takes  final  action  to, 
disapprove  in  whole  or  in  part  the 
revised  SIP  the  State  submits  to  fulfill 
the  commitment  in  the  conditionally- 
approved  plan.  If  the  conditional 
approval  so  becomes  a  disapproval  or 
the  Administrator  issues  such  a 
proposed  or  final  disapproval,  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  shall  apply  in  the  affected  area 
on  the  later  of  the  date  the  approval 
becomes  a  disapproval  or  the 
Administrator  issues  such  a  proposed  or 
final  disapproval,  whichever  is 
applicable,  or  18  months  following  the 
finding  that  started  the  sanctions  clock. 
The  highway  sanction  under  paragraph 
(e)(2)  of  this  section  shall  apply  in  the 
affected  area  6  months  after  the  date  the 
offset  sanction  under  paragraph  (e)(1)  of 
this  section  applies,  unless  the 
Administrator  determines  that  the 
deficiency  forming  the  basis  of  the 
finding  has  been  corrected. 

(ii)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  to  further  implement  42 
U.S.C.  7509(a),  following  the  findings 
under  paragraphs  (c)(2)  and  (c)(3)(ii)  of 
this  section,  if  the  State  has  submitted 
a  revised  plan  to  correct  the  deficiency 
prompting  the  finding  and  after  18  but 
before  24  months  from  the  finding  the 
Administrator  has  conditionally 
approved  the  revised  plan  and  has 
issued  an  interim  final  determination 
that  the  revised  plan  corrects  the 
deficiency  prompting  the  finding, 
application  of  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section  shall  be 
stayed  and  application  of  the  highway 
sanction  under  paragraph  (e)(2)  of  this 
section  shall  be  deferred  unless  and 
until  the  conditional  approval  converts 
to  a  disapproval  or  the  Administrator 
proposes  to  or  takes  final  action  to 
disapprove  in  whole  or  in  part  the 
revised  SIP  the  State  submits  to  fulfill 
the  commitment  in  the  conditionally- 
approved  plan.  If  the  conditional 
approval  so  becomes  a  disapproval  or 
the  Administrator  issues  such  a 
proposed  or  final  disapproval,  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  shall  reapply  in  the  affected  area 
on  the  date  the  approval  becomes  a 
disapproval  or  the  Administrator  i.ssues 
such  a  proposed  or  final  disapproval, 
whichever  is  applicable.  The  highway 
sanction  under  paragraph  (e)(2)  of  this 
section  shall  apply  in  the  affected  area 
on  the  later  of  6  months  from  the  date 
the  offset  sanction  under  paragraph 
(e)(1)  of  this  section  first  applied  in  the 


affected  area,  unless  the  Administrator 
determines  that  the  deficiency  forming 
the  basis  of  the  finding  has  been 
corrected,  or  immediately  if  the 
conditional  approval  becomes  a 
disapproval  or  the  Administrator  issues 
such  a  proposed  or  final  disapproval, 
whichever  is  applicable,  more  than  6 
months  after  initial  application  of  the 
offset  sanction  under  paragraph  (e)(1)  of 
this  section. 

(iii)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  to  further  implement  42 
U.S.C.  7509(a),  following  the  findings 
under  paragraphs  (c)(2)  and  (c)(3)(ii)  of 
this  section,  if  the  State  has  submitted 
a  revised  plan  to  correct  the  deficiency 
prompting  the  finding  and  after  24 
months  from  the  finding  the 
Administrator  has  conditionally 
approved  the  revised  plan  and  has 
issued  an  interim  final  determination 
that  the  revised  plan  corrects  the 
deficiency  prompting  the  finding, 
application  of  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section  and 
application  of  the  highway  sanction 
under  paragraph  (e)(2)  of  this  section 
shall  be  stayed  unless  and  until  the 
conditional  approval  converts  to  a 
disapproval  or  the  Administrator 
proposes  to  or  takes  final  action  to 
disapprove  in  whole  or  in  part  the 
revised  SIP  the  State  submits  to  fulfill 
its  commitment  in  the  conditionally- 
approved  plan.  If  the  conditional 
approval  so  becomes  a  disapproval  or 
the  Administrator  issues  such  a 
proposed  or  final  disapproval,  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  and  the  highway  sanction  under 
paragraph  (e)(2)  of  this  section  shall 
reapply  in  the  affected  area  on  the  date 
the  conditional  approval  becomes  a 
disapproval  or  the  Administrator  issues 
such  a  proposed  or  final  disapproval, 
whichever  is  applicable. 

(4)(i)  Notwitn.standing  paragraph 
(d)(1)  of  this  section,  to  further 
implement  42  U.S.C.  7509(a),  following 
findings  under  paragraph  (c)(4)  of  this 
section,  if  the  Administrator,  prior  to  18 
months  from  the  finding,  has  proposed 
to  find  that  the  State  is  implementing 
the  approved  plan  and  has  issued  an 
interim  final  determination  that  the 
deficiency  prompting  the  finding  has 
been  corrected,  application  of  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  shall  be  deferred  unless  and 
until  the  Administrator  preliminarily  or 
finally  determines,  through  a  proposed 
or  final  finding,  that  the  State  is  not 
implementing  the  approved  plan  and 
that,  therefore,  the  State  has  not 
corrected  the  deficiency.  If  the 
Administrator  so  preliminarily  or  finally 
determines  that  the  State  has  not 
(:orrec;ted  the  deficiency,  the  offset 


sanction  under  paragraph  (e)(1)  of  this 
section  shall  apply  in  the  affected  area 
on  the  later  of  the  date  the 
Administrator  proposes  to  take  action  or 
takes  final  action  to  find  that  the  finding 
of  nonimplementation  has  not  been 
corrected,  or  18  months  following  the 
finding  that  started  the  sanctions  clock. 
The  highway  sanction  under  paragraph 
(e)(2)  of  this  section  shall  apply  in  the 
affected  area  6  months  after  the  date  the 
offset  sanction  under  paragraph  (e)(1)  of 
this  section  first  applies,  unless  the 
Administrator  preliminarily  or  finally 
determines  that  the  deficiency  forming 
the  basis  of  the  finding  has  been 
corrected. 

(ii)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  to  further  implement  42 
U.S.C.  7509(a),  following  findings  under 
paragraph  (c)(4)  of  this  section,  if  after 
18  months  but  before  24  months  from 
the  finding  the  Administrator  has 
proposed  to  find  that  the  State  is 
implementing  the  approved  plan  and 
has  issued  an  interim  final 
determination  that  the  deficiency 
prompting  the  finding  has  been 
corrected,  application  of  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  shall  be  stayed  and  application 
of  the  highway  sanction  under 
paragraph  (e)(2)  of  this  section  shall  be 
deferred  unless  and  until  the 
Administrator  prefiminahly  or  finally 
determines,  through  a  proposed  or  final 
finding,  that  the  State  is  not 
implementing  the  approved  plan  and 
that,  therefore,  the  State  has  not 
corrected  the  deficiency.  If  the 
Administrator  so  preliminarily  or  finally 
determines  that  the  State  has  not 
corrected  the  deficiency,  the  offset 
sanction  under  paragraph  (e)(1)  of  this 
section  shall  reapply  in  the  affected  are.i 
on  the  date  the  Administrator  propo.sM 
to  take  action  or  takes  final  action  to 
find  that  the  finding  of 
nonimplementation  has  not  been 
corrected.  The  highway  sanction  undiT 
paragraph  (e)(2)  of  this  section  shall 
apply  in  the  affected  area  on  the  later  ol 
6  months  from  the  date  the  offset 
.sanction  under  paragraph  (e)(1)  of  this 
section  first  applied  in  the  affected  area, 
unless  the  Administrator  preliminarily 
or  finally  determines  that  the  deficiency 
forming  the  basis  of  the  finding  has  been 
corrected,  or  immediately  if  EPA's 
proposed  or  final  action  finding  the 
deficiency  has  not  been  corrected  o<xiirs 
more  than  B  months  after  initial 
application  of  the  offset  sanction  under 
paragraph  (e)(1)  of  this  section. 

(iii)  Notwithstanding  paragraph  (dj(  1 ) 
of  this  section,  to  further  implement  42 
U.S.C.  750y(.i),  following  findings  um!"; 
paragraph  (c)(4)  of  this  .section,  if  afti  r 
24  months  from  the  finding  the 
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Administrator  h  is  proposed  to  find  that 
the  State  is  iinpl  ementing  the  approved 
plan  and  has  isstied  an  interim  final 
determination  lliat  the  deficiency 
prompting  the  liBding  has  been 
corrected,  application  of  the  offset 
sanction  under  jtaragraph  (e)(1)  of  this 
section  and  the  highway  sanction  under 
paragraph  (e)(2)  of  this  section  shall  be 
stayed  imless  and  until  the 
Administrator  p-eliminarily  or  finally 
determines,  through  a  proposed  or  final 
finding,  that  the  State  is  not 
implementing  tl  e  approved  plan,  and 
th|t.  therefore,  tl  le  State  has  not 
corrected  the  de  iciency.  If  the 
Administrator  sd  preliminarily  or  finally 
determines  that  the  State  has  not 
corrected  the  deficiency,  the  offset 
sanction  under  p  aragraph  (e)(1)  of  this 
section  and  the  liighway  sanction  under 
paragraph  (e)(2)  of  this  section  shall 
reapply  in  the  affected  area  on  the  date 
the  Administrate  r  proposes  to  take 
action  or  takes  fi  lal  action  to  find  that 
the  finding  of  no  nimplementation  has 
not  been  correct<id. 

(5)  Any  sanctiim  clock  started  by  a 
finding  under  pa  ragraph  (c)  of  this 
section  will  be  p  ^rmanently  stopped 
and  sanctions  applied,  stayed  or 
deferred  will  be  )ermanently  lifted 
upon  a  final  EPA  finding  that  the 
deficiency  formi;  ig  the  basis  of  the 
finding  has  been  corrected.  For  a 
sanctions  clock  snd  applied  sanctions 
based  on  a  findir  g  under  paragraphs 
(c)(1)  and  (c)(3)(i  of  this  section,  a 
finding  that  the  <  eficiency  has  been 
corrected  will  oc  :ur  by  letter  from  the 
Administrator  to  the  State  governor.  For 
a  sanctions  clock  or  applied,  stayed  or 
deferred  sanctior  s  based  on  a  finding 
under  paragraph:  i  (c)(2)  and  (c)(3)(ii)  of 
this  section,  a  fie  ding  that  the 
deficiency  has  b«  en  corrected  will  occur 
through  a  final  ni  rtice  in  the  Federal 
Register  fully  ap  >roving  the  revised  SIP. 
For  a  sanctions  c  ock  or  applied,  stayed 
or  deferred  sanct  ons  based  on  a  finding 
under  paragraph  (c)(4)  of  this  section,  a 
finding  that  the  c  eficiency  has  been 
corrected  will  oo  ;ur  through  a  final 
notice  in  the  Fed  >ral  Register  finding 
that  the  State  is  i  nplementing  the 
approved  SIP. 

t6)  Notwithstai  iding  paragraph  (d)(1) 
of  this  section,  n*  ithing  in  this  section 
will  prohibit  the  \dministrator  from 
determining  thro  igh  notice-and- 


comment  rulemaking  that  in  specific 
circumstances  the  highway  sanction, 
rather  than  the  offset  sanction,  shall 
apply  18  months  after  the  Administrator 
makes  one  of  the  findings  under 
paragraph  (c)  of  this  section,  and  that 
the  offset  sanction,  rather  than  the 
highway  sanction,  shall  apply  6  months 
from  the  date  the  highway  sanction 
apphes. 

(e)  Available  Sanctions  and  Method 
for  Implementation 

(1)  Offset  sanction,  (i)  As  further  set 
forth  in  paragraphs  (e)(l)(ii)-(€)(l)(vi)  of 
this  section,  the  State  shall  apply  the 
emissions  offset  requirement  in  the 
timeframe  prescribed  under  paragraph 
(d)  of  this  section  on  those  affected  areas 
subject  under  paragraph  (d)  of  this 
section  to  the  offset  sanction.  The  State 
shall  apply  the  emission  offset 
requirements  in  accordance  with  42 
U.S.C.  7503  and  7509(b)(2),  at  a  raUo  of 
at  least  two  units  of  emission  reductions 
for  each  unit  of  increased  emissions  of 
the  poriutant(s)  aiul  its  (their)  precursors 
for  which  the  finding(s)  under 
paragraph  (c)  of  this  section  is  (are) 
made.  If  the  deficiency  prompting  the 
finding  under  paragraph  (c)  of  this 
section  is  not  specific  to  one  or  more 
particular  pollutants  and  their 
precursors,  the  2-to-l  ratio  shall  apply 
to  all  pcdlutants  (and  their  precursors) 
for  which  an  affected  area  within  the 
State  listed  in  paragraph  (e)(l)(i)  of  this 
section  is  required  to  meet  the  offset 
reauirements  of  42  U.S.C.  7503. 

(ii)  Notwithstanding  paragraph 
(el(l)(i)  of  this  section,  when  a  finding 
is  made  with  respect  to  a  requirement 
for  the  criteria  pollutant  ozone  or  when 
the  finding  is  not  pollutant-specific,  the 
State  shall  not  apply  the  emissions 
offset  requirements  at  a  ratio  of  at  least 
2-to-l  for  emission  reductions  to 
increased  emissions  for  nitrogen  oxides 
where,  under  42  U.S.C.  7511a(f).  the 
Administrator  has  approved  an  NOx 
exemption  for  the  affected  area  from  the 
Acfs  new  source  review  requirements 
under  42  U.S.C.  7501-7515  for  NOx  or 
where  the  affected  area  is  not  otherwise 
subject  to  the  Act's  new  source  review 
requirements  for  emission  offsets  under 
42  U.S.C.  7501-7515  for  NOx. 

(iii)  Notwithstanding  paragraph 
(e)(l)(i)  of  this  section,  when  a  finding 
under  paragraph  (c)  of  this  section  is 
made  with  respect  to  PM-10.  or  the 


finding  is  not  pollutant-spec:ific.  the 
Stale  shall  not  apply  the  emissions 
offset  requirements,  at  a  ratio  of  at  least 
2-to-l  for  emission  reductions  to 
increased  emissions  to  PM-10 
precursors  if  the  Administrator  has 
determined  under  42  U.S.C  7513a(e) 
that  major  stationary  sources  of  PM-10 
precursors  do  not  contribute 
significantly  to  PM-10  levels  whicli 
exceed  the  NAAQS  in  the  affe{:ted  area. 

(iv)  For  purposes  of  applying  the 
emissions  offset  requirement  set  forth  in 
42  U.S.C.  7503,  at  the  2-to-l  ratio 
required  under  this  section,  the  State 
shall  comply  with  the  provisions  of  a 
State-adopted  new  source  review  (NSR) 
program  that  EPA  has  approved  under 
42  U.S.C.  7410(k)(3)  as  meeting  the 
nonattainment  area  NSR  requirements 
of  42  U.S.C.  7501-7515.  as  amended  by 
the  1990  Am«ndnients.  or,  if  no  plan 
has  been  so  approved,  the  State  shall 
comply  directly  with  the  nonattainment 
area  NSR  reqnirements  specified  in  42 
U.S.C.  7501-7515.  as  amended  by  the 
1990  Amendments,  or  cease  issuing 
permits  to  construct  and  operate  major 
new  or  modified  sources  as  defined  in 
those  requirements.  For  purposes  of 
applying  the  offset  requirement  under 
42  U.S.C.  7503  where  EPA  has  not  fully 
approved  a  State's  NSR  program  as 
meeting  the  requirements  of  part  D,  the 
specifications  of  those  provisions  shall 
supersede  any  State  requirement  that  is 
less  stringent  or  inconsistent. 

(v)  For  purposes  of  applying  the 
emissions  offset  requirement  set  forth  in 
42  U.S.C.  7503,  any  permit  required 
pursuant  to  42  U.S.C.  7503  and  issued 
on  or  after  the  date  the  offset  sanction 
applies  under  paragraph  (d)  of  this 
section  shall  be  subject  to  the  enhanced 
2-to-l  ratio  imder  paragraph  (e)(l)(i)  of 
this  section. 

(2)  Highway  Funding  Sanction.  TTie 
highway  sanction  shall  apply,  as 
provided  in  42  U.S.C.  7509{6)(1),  in  the 
timefi^me  prescribed  under  paragraph 
(d)  of  this  section  on  those  affected  areas 
subject  under  paragraph  (d)  of  this 
section  to  the  highway  sanction,  but 
shall  apply  only  to  those  portions  of 
affected  areas  that  are  designated 
nonattainment  under  40  CFR  part  81. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5023-2] 

Notice  of  Areas  Potentially  Subject  to 
Sanctions  Based  on  Findings  Issued 
Under  Section  179  of  the  Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  areas 
for  which  EPA  had  previously  issued  a 
finding,  under  the  Clean  Air  Act  (Act), 
and  for  which  the  18-nionth  mandatory 
sanction  clock  had  expired  on  or  before 
July  15, 1994  or  is  projected  to  expire 
through  August  31, 1994.  If  these  areas 
do  not  correct  the  outstanding 
deficiencies  before  the  effective  date  of 
.  the  "Selection  of  Sequence  of 
Mandatory  Sanctions  Rule"  (sanctions 
rule),  which  is  found  in  today's  Federal 
Register  in  the  rules  section  and 
becomes-effective  September  6,  1994, 
these  areas  would  be  subject  to 
sanctions.  The  sanctions  rule  describes 
in  detail  the  process  by  which  sanctions 
will  apply  to  areas  that  do  not  meet 
deadlines  specified  in  the  Act  and  for 
which  findings  are  made. 

As  noted  in  the  list,  the  vast  majority 
of  areas  plan  to  take  corrective  action 
before  the  sanctions  rule  goes  into 
effect.  However,  any  area  that  does  not 
take  the  required  action  before  that  time 
will  be  subject  to  the  2  to  1  emissions 
offset  sanction  (offset  sanction)  as 
provided  by  the  Act.  Futhermore,  in 
most  cases,  if  EPA  has  not  determined 
that  the  deficiency  has  been  corrected 
within  6  months  of  the  imposition  of  the 
offset  sanction,  the  second  sanction, 
affecting  Federal  highway  funding,  will 
also  apply. 

ADDRESS(ES):  Air  Docket  A-94-41,  The 
Air  and  Radiation  Docket  and 
Information  Center  (6202), 
Environmental  Protection  Agencv,  401 
M  St.  S\V.,  Room  M-1500.  Washi'ngton, 
DC  20460. 

SUPPLEMENTARY  INFORMATION:  The  table 
below  lists  those  areas  with  active 
sanctions  clocks  resulting  from  a 
finding.  This  table  should  not  be  used 
as  the  sole  guide  to  determine  which- 
areas  will  be  subject  to  sanctions  when 
the  sanctions  rule  goes  into  effect.  In 
fact,  it  is  likely  that  today's  list  may  be 
obsolete  with  respect  to  many  an;as  by 


the  effective  date  of  the  sanctions  rule 
because  these  areas  will  have  corrected 
the  relevant  deficiency  by  that  date.  It 
is  important  to  note  that  the  enclosed 
table  reflects  only  those  areas  for  which 
clocks  had  expired  as  of  July  15, 1994 
or  is  projected  to  expire  through  August 
31, 1994.  There  are  othfer  sanctions 
clocks  running  under  the  Act  (e.g.,  any 
area  that  has  not  yet  made  a  complete 
submission  to  EPA  for  State 
implementation  plan  (SIP)  elements  due 
on  November  15,  1993).  In  the  future, 
other  sanction  clocks  vdll  be  initiated  if 
EPA  finds  that  a  State  has  failed  to  make 
a  required  submittal,  if  EPA  determines 
that  a  State  submittal  is  incomplete,  if 
EPA  disapproves  a  State  submission,  or 
if  a  State  fails  to  implement  an  approved 
plan. 

The  EPA  will  periodically  provide  the 
public  with  access  to  updated 
information  through  the  Office  of  Air 
Quality  Planning  and  Standards' 
Technology  Transfer  Network  computer 
bulletin  board  system  and  through 
updates  of  this  information  in  the 
Federal  Register.  These  updates  will 
indicate  cases  in  which  sanctions  have 
been  deferred  or  stayed,  delete  areas  for 
which  EPA  has  made  a  final 
determination  that  the  deficiencies 
prompting  the  findings  have  been  - 
corrected,  and  add  additional  areas  as 
findings  are  made  triggering  sanctions 
clocks.  Furthermore,  EPA  will  publish  a 
notice  with  a  similar  fable,  as 
appropriate,  for  areas  that  later  may  be 
subject  to  the  highway  sanction. 

For  each  area  potentially  subject  to 
the  offset  sanction  on  the  effective  date 
of  the  sanctions  rule,  the  table  below 
identifies  the  State,  the  affected  area,  the 
type  of  finding  the  area  received,  the  SIP 
element,  the  pollutants  affecled  by  the 
offset  sanction,  the  date  the  sanctions 
clock  expires,  and  the  corrective  actions 
needed  to  stop  the  sanctions  clock. 

The  "Affected  Area"  column  lists  the 
area  in  which  the  offset  sanction  would 
apply  if  the  deficiencies  are  not 
corrected  by  the  effective  date  of  lh(? 
sanctions  rule.  For  more  information  on 
the  boundaries  of  any  listed  area,  the 
public  can  refer  to  40  CFR  part  81, 
which  sets  forth  the  designations  for 
areas  and  establishes  their  boundaries. 
Footnoted  areas  are  included  because  a 
SIP  submittal  was  disapproved.  All 
other  areas  are  included  as  a  result  of  a 
finding  of  nonsubniiftal  or 


incompleteness.  The  full  set  of  letters 
reflecting  the  findings  of  nonsubmitlal 
or  incompleteness  that  EPA  has  already 
issued  can  be  found  in  Air  Docket  A- 
94—41.  Please  refer  to  the  sanctions  rule 
for  a  discussion  on  the  significance  of 
finding  type. 

The  "State  Implementation  Plan 
Element"  column  describes  the  SIP 
element  on  which  the  finding  was 
based.  Abbreviations  are  as  follows: 
VOC — volatile  organic  compounds. 
CO — carbon  monoxide,  NOx — nitrogen 
oxides,  PM-10 — particulate  matter  with 
an  aerodynamic  diameter  less  than  or 
equal  to  a  nominal  10  micrometers.  The 
SIP  elements  and  their  respective 
sections  in  the  Act  are  as  follows:  \'OC 
Reasonably  Available  Control 
Technology  Fix-ups — section 
182(a)(2)(A);  PM-10  SIP  Attainment 
Demonstration — section  189(a); 
Emission  Statements — section 
182(a)(3)(B);  PM-10  New  Source 
Review — sections  172(c)(5)  and 
189(a)(1)(A);  Basic  Vehicle  Inspection 
and  Maintenance — for  ozone,  section 
182(b)(4).  and  for  CO,  section  187(a)(4): 
Enhanced  Vehicle  Inspection  and 
Maintenance — section  182(c)(3)(A); 
VOC  Reasonably  Available  Control 
Technology  Catch-up — section 
182(b)(2);  NOx  Reasonably  Available 
Control  Technology  Rules — section 
182(b)(2)  and  (0;  Employer  Commute 
Option  Program — section  182(d)(2); 
Oxygenated  Fuels — for  serious  areas, 
section  187(b)(3)  and  for  moderate  areas, 
section  211(m);  CO  Contingency 
Mea.sures— section  187(a)(3);  CO 
Attainment  Demonstration — section 
187(a)(7). 

The  "Pollutants  Affected"  column 
describes  which  pollutants  and  their 
precursors  would  be  affected  should  the 
offset  sanction  be  applied.  The  preamble 
of  the  sanctions  rule  explains  when 
precursors  will  be  subject  to  the  offset 
sanction.  The  "Date  Sanction  Clock 
Expires"  column  is  the  date  the  18- 
month  saiiction  clock  expires.  In  the 
future,  this  column  will  include 
iiiformation  on  the  deferral  and  stay  of 
any  sanction  under  §  52.31(d)  of  the 
sanctions  rule.  The  "Corrective  Actions 
Needed"  column  provides  specific 
actions  that  must  be  completed  to  stop 
imposition  of  sanctions  for  each  area  on 
the  list. 
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Status  OF  Sanctions  Clocks 

lOutstancfing  State  Plan  Submittals  as  of  July  1 5, 1 994] 

1 

J 

Date 

State 

Affected  area 

State  implementation 
plan  element 

Pollutants  affected 

sanctkxi 
clock  ex- 
pires 

AZ  

F 

Toenix  area 

Ozone  New  Source 
Review. 

VOC.  NOx  

07/t5«4 

The  State  and  Maricqpa  County  adoption 
of  mies  is  scheduled  for  August  9,  1994. 
The  State  and  County  are  expected  to 
sut)mit  plans  to  EPA  on  August  12.  The 
EPA  expects  to  issue  completeness  de- 

terminations by  August  31 . 

AZ 

F 

x>8nix  area ». 

VOC  Reasonably 
Available  Control 

VOC.  NOx  

07/15/94 

Maricopa  County  adoption  of  rules  is 
scheduled  for  August  5.  1994.  The  State 

t 

- 

Technology  Catch- 
up. 

*   ' 

IS  expected  to  submit  the  plan  to  EPA 
on  August  1 0.  The  EPA  expects  to  issue 

I 

a  completeness  determination  by  August 
17 

AZ 

% 

aiicopa  County; 

P*^10  New  Source 

PM-1 0  and  precur- 

07/15/94 

The  State  and  Waricopa  County  adoption 

Phoenix  planning 

Review. 

sors. 

of  rules  is  scheduled  for  August  9,  1994. 

area. 

« 

The  State  and  County  are  expected  to 
submit  plans  to  EPA  on  August  12.  The 
EPA  expects  to  issue  completeness  de- 
terminations by  August  31 . 

AZ  „ 

P 

ma  County;  Ajo 

PM-1 0  New  Source 

PM-10  and  precur- 

07/15/94 

The  State  and  Pima  County  adoption  of 

planning  area. 

Review. 

sors. 

rules  is  sctieduled  for  August  9.  199^1. 
The  State  and  County  are  expected  to 

■ 

sut)mlt  plans  to  EPA  on  August  12.  The 
EPA  expects  to  issue  completeness  de- 
terminations by  August  31. 

AZ  

P 

ma  County;  Rillito 

PM-10  New  Source 

PM-1 0  and  precur- 

07/15/94 

The  Stete  and  Pima  County  adoption  of 

planning  area. 

Review. 

sors. 

ailes  is  scheduled  for  August  9,  1994. 
The  State  and  County  are  expected  to 
submit  plans  to  EPA  on  August  12.  The 
EPA  expects  to  issue  completeness  de- 
terminations by  August  31 . 

AZ  

F 

ma  County;  Rillito 

PM-1 0  Attainment 

PU^-^  0  and  precur- 

11/14/93 

The  State  plan  was  submitted  to  EPA  on 

pianfiing  area. 

Demonstration. 

sors. 

April  22,  1994.  The  EPA  expects  to 
issue  a  completeness  determination  by 
August  15. 

AZ  _.„ 

Y 

NTta  County;  Yuma 

PM-10  Attainment 

PM-1 0  and  precur- 

n/14/93 

The  Stete  expects  to  submit  the  plan  to 

planning  area. 

Demonstration. 

sors. 

EPA  on  July  18. 1994.  The  EPA  expects 
to  issue  a  completeness  determination 
t3y  August  15. 

CA  

L 

IS  Angeles-South 
Coast  Air  Basin 
area. 

CO  Contingency 
Measures. 

CO „ 

07/15/94 

The  State  expects  to  submit  ttie  plan  to 
EPA  on  July  18,  1994.  The  EPA  expects 
to  issue  a  completeness  determination 
by  July  22. 

OA _ 

1 

IS  Angeles-South 

VOC  Reasonatily 

VOC.  NOx  

05('26/94 

The  State  plan  was  submitted  to  EPA  on 
May  24.  1994.  The  EPA  expects  to  pub- 

Coast Air  Basin 

Available  Control 

area>. 

Technology  Fix-up. 

lish  an  action  in  the  Federal  Register 
by  August  19. 

CA 

S 

jcrannento  Metro 
area. 

VOC  Reasonably 
Available  Control 
Technology  Catcfv 
up. 

Ozone  New  Source 

VOC.  NOx  

07/15/94 

The  State  plan  was  submitted  1o  EPA  on 
July  13,  1994.  The  EPA  expects  to  issue 
a  completeness  determination  by  July 
J>9 

CA _ 

S 

in  Diego  area 

VOC.  NOx  

07/15/94 

The  Stete  plan  was  submitted  to  EPA  on 
July  18,  1994.  The  EPA  expects  to  issue 

Review. 

a  completeness  determination  by  July 

?9 

CA 

s 

m  Diego  area ^ 

VOC  Reasonably 
Available  Control 

VOC.  NOx  

07/15/94 

The  State  plan  was  submitted  to  EPA  on 
July  13.  1994.  The  EPA  expects  to  issue 

Technology  Catch- 
up.. 
VOC  Reasonably 

a  completeness  determination  by  July 
22. 
The  Stete  plan  was  sutxnitted  to  EPA  on 

CA 

s 

in  Diego  area' 

VOC.  NOx  

05'26/94 

Available  Control 

May  24.  1994.  The  EPA  expects  to  pub- 

Technology Fix-up. 

lish  an  action  in  the  Federal  Register 

by  August  19. 

CA     

s 

in  Francisco-Bay 
area* . 

VOC  Reasonably 
Available  Control 
Technology  Fix-up. 

VOC,  NOx  

05/26/94 

The  State  plan  was  submitted  to  EPA  on 
July  13,  1994.  The  EPA  expects  to  pub- 
lish an  action  in  the  Federal  Register 
by  August  1 9. 
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Status  of  Sanctions  Clocks— Continued 

(Outstandirjg  State  Plan  Submittals  as  of  July  15.  1994] 


State 


CA  ...._ 


CA 


CA 


IN 


MO 


MD 


ME 


ME 


ME 


ME 


Affected  area 


San  Joaquin  Valley 
area. 


Santa  Barbara-Sante 
Maria-Lompoc  area. 


SoiHtreast  Desert 
Modified  AOMA 
area. 

Lake  and  Porter 
Counties  portion  of 
Chicago-Gary-Lake 
County  area. 


Baltimore  area 


1^ 


Cecil  County  Portion 
of  Phjiadelphia-Wil- 
mington-Trenton 
a/ea. 


Knox  County  and 
Lincoln  County. 


Lewiston-Aubum 
area 


Portland  area 


Rest  of  Stete  (Attain- 
ment and  Marginal 
areas  in  Northeast 
Ozone  Transport 
Region). 

St.  Louis  area 


State  impiementalion 
plan  element 


VOC  Reasonably 
Available  Control 
Technology  Catch- 
up 

VOC  Reasonably 
Available  Control 
Technology  Catctv 
up. 

VOC  Reasonably 
Available  Control 
Technology  Catch- 
up. 

VOC  Reasonably 
Available  Control 
Technology  Catch- 
up. 


Employer  Commute 
Option. 


Employer  Commute 
Optkxi. 


Poflutents  affected 


VOC.  NOx 


VOC.  NOx 


VOC.  NOx  ,. 


VOC.  NOx 


VOC.  NOx 


NOx  Reasonably 
Avaiiat>le  Control 
Technology  Rules. 


NOx  Reasonably 
Available  Control 
Technology  Rules. 


NOx  Reasonably 
AvaifatJie  Control 
Technology  Rules. 


NOx  Reasonably 
Availat)le  Control 
Technology  Rules. 


Basic  Vehicle  Inspec- 
tion and  Mainte- 
nance. 


Date 
sanction 
ck>ck  ex- 
pires 


07/15/94 


07/15/94 


07/15/94 


07/15/94 


07/19/94 


VOC.  NOx 


VOC.  NOx 


VOC.  fvJOx 


VOC,  NOx 


07/19/94 


07/1  &'94 


07/15/94 


07/15/94 


VOC.  NOx 


VOC.  NOx 


07/15/94 


07/15/94 


Corrective  actions  needed 


The  State  plan  was  submitted  to  EPA  on 
July  13,  1994.  The  EPA  expects  to  issue 
a  completeness  determination  by  July 
22 

The  Stale  plan  was  submitted  to  EPA  on 
July  13,  1994.  The  EPA  expects  to  issue 
a  completeriess  determination  tjy  July 
22. 

The  State  plan  was  submitted  to  EPA  on 
July  13,  1994.  The  EPA  expects  (o  issue 
a  completeness  determination  by  July 
22. 

The  State  Board  is  expected  to  adopt  the 
rule  on  August  3,  1994.  The  rule  would 
become  effective  on  August  6.  The 
State  expects  to  sutKnit  the  plan  to  EPA 
by  August  10.  The  EPA  expects  to  issue 
a  conpleleness  determination  by  August 
15. 

Tfie  State  sutxnitted  a  preliminary  plan  to 
EPA  on  July  15.  1994.  The  Stete  ex- 
pects to  adopt  the  rule  on  August  5,  and 
submit  the  final  rule  to  EPA  shortly 
thereafter.  The  EPA  expects  to  issue  a 
completeness  determination  by  August 
15. 

The  Stete  submitted  a  preliminary  plan  to 
EPA  on  July  15.  1994.  The  State  ex- 
pects to  adopt  the  rule  on  August  5,  and 
submit  the  final  rule  to  EPA  shortly 
tt^ereafter.  The  EPA  expects  to  issue  a 
completeness  determination  by  August 
15. 

A  Stale-wide  rule  was  sent  out  for  pubic 
comment  on  June  15, 1994.  The  Stete 
expects  to  adopt  the  rule  by  July  20  and 
submit  it  to  EPA  by  August  15.  The  EPA 
expects  to  issue  a  completeness  deter- 
mination by  August  22. 

A  Stete-wide  rule  was  sent  out  for  puMk: 
comment  on  Jurte  15,  1994.  The  State 
expects  to  adopt  the  rule  by  July  20  and 
submit  It  to  EPA  by  August  15.  The  EPA 
expects  to  issue  a  completeness  deter- 
mination by  August  22. 

A  State-wide  rule  was  sent  out  for  public 
comment  on  June  15.  1994.  The  State 
expects  to  adopt  the  rule  by  Jufy  20  arxl 
submit  4  to  EPA  by  August  15.  The  EPA 
expects  to  issue  a  completeness  deter- 
mination by  August  22. 

A  State-wHJe  rule  was  sent  out  for  public 
comment  on  June  15,  1994.  The  State 
expects  to  adopt  the  rule  by  July  20  and 
sutxnit  It  to  EPA  by  August  15.  The  EPA 
expects  to  issue  a  completeness  deter- 
mination Ijy  August  22. 
Necessary  legislatk>n  was  passed  in  May 
1994,  but  will  not  go  into  effect  until  Au- 
gust 28.  The  State  has  scheduled  a 
public  hearing  on  July  28  and  expects  to 
adopt  an  emergency  rule  that  will  tie- 
come  effective  on  August  28.  The  Stete 
will  then  submit  the  plan  to  EPA  and 
EPA  expects  to  issue  a  completeness 
determu^tnn  st>oniy  ttiereafter. 
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State 


TN 


TN 


TN 

VT 
VT 


WV 


WV 


WV 


h  lemphis  area 


K  lemphis  area 


r  ashville  area 


were 


'  These  plans 
month  sanction  cidck 
corporating  a  revi^on 
ficiency  has  been 
pfoval  of  the  plan. 
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Status  of  Sanctions  Clocks— Continued 

[Outstanding  State  Plan  Submittals  as  of  July  15, 1994] 


Affected  area 


Turlington  Metropoli- 
tan Statistical  area. 

Entire  State  (Attain- 
ment areas  in 
Northeast  Ozone 
Transport  Region). 


( ;harleston  area 


fJuntington-Ashland 
area. 


(farkerstXirg-MarietIa 
area. 


State  implementation 
plan  element 


Oxygenated  Fuels 
(for  nrxxterate 
areas). 


Basic  Vehicle  Inspec- 
tion and  Mainte- 
nance. 


Ozone  New  Source 
Review. 


Enhanced  Vehicle  In- 
spection and  Main- 
tenance. 

VOC  Reasonably 
Available  Control 
Technology  Catch- 
up. 


Basic  Vehicle  Inspec- 
tion and  Mainte- 
nance. 


Basic  Vehicle  Inspec- 
tion and  Mainte- 
nance. 


Basic  Vehicle  Inspec- 
tion and  Mainte- 
nance. 


Pollutants  affected 


CO 


CO 


VOC.  NOx 


VOC.  NOx 


VOC.  NOx 


VOC,  NOx 


VOC,  NOx 


VOC.  NOx 


Date 
sanction 
clock  ex- 
pires 


07/15/94 


07/15/94 


07/15/94 

07/15/94 
07/15/94 


07/15/94 


07/15/94 


Corrective  actions  needed 


07/15/94 


The  EPA  expects  to  publish  a  direct  final 
Federal  Register  notice  approving  the 
State's  request  for  redesignation  by  July 
22.  1994.  The  EPA  expects  to  make  the 
final  action  effective  shortly  after  August 
22. 

The  EPA  expects  to  publish  a  direct  final 
Federal  Register  notk;e  approving  the 
Stale's  request  for  redesignation  by  July 
22.  1994.  The  EPA  expects  to  make  the 
final  action  effective  shortly  after  August 
22. 

The  State  has  irWicated  the  rule  will  be  ef- 
fective August  15.  1994  and  submitted 
to  EPA  by  August  16.  The  EPA  expects 
to  issue  a  completeness  determination 
by  August  1 8. 

The  State  legislature  needs  to  authorize 
the  program  and  will  not  reconvene  until 
January  1995. 

The  EPA  has  determined  that  the  State 
has  made  a  complete  submittal  for  10  of 
11  required  rules.  The  remaining  rule 
will  go  into  effect  on  August  17,  1994. 
The  State  expects  to  submit  the  plan  to 
EPA  by  August  19.  The  EPA  expects  to 
issue  a  completeness  determination  by 
August  22. 

The  EPA  proposed  redesignation  approval 
of  this  area  to  attainment  on  June  13, 
1994.  The  comment  period  closed;  no 
adverse  comments  were  received.  Final 
redesignation  approval  is  expected  by 
August  15. 

The  EPA  expects  to  put>lish  a  direct  final 
Federal  Register  notkie  approving  the 
State's  request  for  redesignation  t>y  Au- 
gust 15,  1994.  The  EPA  expects  to 
make  the  final  action  effective  shortly 
after  September  15. 

The  EPA  proposed  redesignation  approval 
of  this  area  to  attainment  on  June  10. 
1994.  The  comment  period  closed;  no 
adverse  comments  were  received.  Final 
redesignation  approval  is  expected  t>y 
August  15. 


.  formally  disapproved  because  they  did  not  fully  meet  EPA  published  requirements.  The  final  disapproval  started  an  18- 
,  which  expired  in  May  1994.  To  stop  the  sanctions  clock.  EPA  must  finalize  an  approval  action  in  the  Federal  Register  in- 
that  corrects  the  deficiencies  in  the  State  plan.  Sanctions  may  be  stayed  or  deferred  based  on  a  determination  that  the  de- 
corrected.  This  determination  would  t>e  made  by  an  interim  final  rule  published  on  or  after  the  time  EPA  has  proposed  ap- 


Daled:  July  21,1994. 
Mary  D.  Nichols, 

Assistant  AdminL  trator. 

jFR  Doc.  94-1857  1  Filed  8-3-04;  8:45  ami 

BILLING  CODE  6S60-(  O-P 


Thursday 
August  4,  1994 


Part  III 

Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Species: 
Cuyamaca  Lalce  Downingia;  San  Diego 
Fairy  Shrimp;  Laguna  Mountains  Sicipper, 
et  al.;  Proposed  Rules 
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I  )F  THE  INTERIOR 
Service 


DEPARTMENT 

Fish  and  Wildli^B 

50  CFR  Part  17 
RIN  1018-AC84 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  List  the 
Laguna  Mountains  Skipper  and  Ouino 
Checkerspot  Bi|tterflies  as 
Endangered 

agency:  Fish  an^  Wildlife  Ser\'ice, 

Interior. 

ACTION:  Propose  i  rule  and  petition 

findings. 


Fshi 


propos  Bs 


Spec 


16! 


ver/ 


SUMMARY:  The 
(Service) 
Mountains  skip 
lagunae]  and  qu  i 
{Euphydryas  ed\tha 
endangered  s 
respective  rangejs 
California  and 
California,  Mexi 
Endangered 
amended  (Act), 
skipper  occupi 
habitats  in  a 
San  Diego  County 
checkerspot  is 
sunny  openings 
coastal  sage  shn  ibland 
Riverside  Count  y 
northwestern 
These  species 
more  of  the  foUivvi 
urban  developn  ent 
lepidopterists  a 
disturbance,  stofchast 
inadequacy  of 
mechanisms  to 
T|i 


Bij 
.  aie 


woi  Id 
t( 


hei  ir 


conservation, 
made  fina 
under  the  Act 
DATES:  Commerjt 
parties  must  be 
1994.  Public  ■ 
received  by 
ADDRESSES:  Coit 
concerning  this 
to  the  Field 
Wildlife  Servic( 
2730  Loker 
California  9200^ 
materials  recei 
public  inspecticjn 
during  normal " 
above  address 


FOR  FURTHER 
Marjorie  Nelsor 
(telephone  61 


and  Wildlife  Service 
to  list  the  Laguna 
ler  (Py7;giJS  niraiis 
no  checkerspot 

quino)  butterflies  as 
es  throughout  their 
in  southwestern 
njorthwestem  Baja 
i  CO  pursuant  to  the 
ies  Actof  197J.  as 
The  Laguna  Mountains 
two  montane  meadow 
restricted  range  within 
,  California.  The  quino 
l^ally  distributed  in 
within  chaparral  and 
ds  in  portions  of 
,  California  and 
a  California,  Mexico, 
threatened  by  one  or 
ing  factors:  Grazing, 
,  collection  by 
d  other  human 

ic  events,  and  the 
ekisting  regulatory 
)rovide  for  their 
is  proposed  rule,  if 
extend  protection 
these  species, 
s  from  all  interested 
received  by  October  3, 
ing  requests  must  be 

19, 1994. 
ments  and  materials 
proposal  should  be  sent 
rvisor,  U.S.  Fish  and 
Carlsbad  Field  Office, 
ue  West,  Carlsbad, 
Comments  and 
will  be  available  for 
,  by  appointment, 
Business  hours  at  the 


Sep  :ember 


ved 


INflORMATION  CONTACT:  Ms. 
at  the  above  address 
31-9440). 


9/i: 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Laguna  Nfcountains  skipper 
[Pyrgiis  ruralis  ogwnaf)  is  a  small 


butterfly  within  the  skipper  family 
(Hesperiidae).  It  is  about  3  centimeters 
(cm)  (1  inch)  in  length  and  is 
distinguished  from  the  rural  skipper  (P. 
ruralis  ruralis)  by  extensive  white  wing 
markings  that  give  it  an  overall 
appearance  of  white  rather  than  mostly 
black  (Scott  1981).  The  Laguna 
Mountains  skipper  is  found  in  wet 
montane  meadow  habitats. 

Pyrgus  ruralis  lagunae  is  one  of  two 
recognized  subspecies  of  the  rural 
skipper,  Pyrgus  ruralis  (Boisduval). 
Scott  (1981)  first  described  Pyi^us 
ruralis  lagunae  from  a  collection  made 
in  1956  by  F.  Thome  in  the  Laguna 
Mountains  of  San  Diego  County 
California,  based  upon  population 
isolation  and  color  differentiation.  The 
Laguna  Mountains  skipper  is  restricted 
to  the  Laguna  Mountains  and  Mount 
Palomar  in  San  Diego  County. 

The  other  subspecies  of  the  rural 
skipper  (Pyrgus  ruralis  ruralis)  ranges 
from  the  mountains  of  British  Columbia 
and  Alberta  south  to  central  California, 
Nevada,  Utah,  and  northern  Colorado  (J. 
Brown,  Dudek  and  Associates,  in  lift., 
1992)  and  has  darker  wings  than  the 
Laguna  Mountains  skipper. 

Three  other  species  in  the  genus 
Pyrgus  occur  in  San  Diego  County:  the 
common  checkered  skipper  (P. 
communis);  the  sm.all  checkered  skipper 
(P.  scripturo);  and  the  western 
checkered  skipper  (P.  albescens).  The 
Laguna  Mountains  skipper  can  be 
distinguished  from  all  three  of  these 
species  by  the  whitish  appearance  of  the 
adults  and  the  use  of  a  single  larval  host 
plant  in  the  rose  family  (Horkelia 
clevelandi)  (Garth  and  Tilden  1986, 
Scott  1986).  In  addition,  the  western 
checkered  skipper  and  southern 
California  populations  of  the  small 
checkered  skipper  are  restricted  to 
desert  areas  (Garth  and  Tilden  1986). 

The  Laguna  Mountains  skipper  is 
currently  found  at  one  site  in  the 
Laguna  Mountains  and  one  site  on 
Mount  Palomar  in  San  Diego  County, 
California  (Dr.  John  Brown,  in  litt., 
1992).  The  total  population  of  the 
Laguna  Mountains  skipper  is  estimated 
to  be  fewer  than  100  individuals 
(Murphy  1990;  Brown  1991;  J.  Brown,  in 
litt,  1992).  The  Laguna  Mountains 
population  is  restricted  to  a  relatively 
small  fenced  area  where  cattle  cannot 
reach  the  larval  host  plant  (G.  Pratt,  as 
cited  in  Murphy  1990;  Dave  Hogan,  San 
Diego  Biodiversity  Project,  pers.  comm., 
1993).  The  Laguna  Mountains  skipper 
was  sighted  and  collected  on  Mount 
Palomar  in  1991  by  D.  Lindsley  (J. 
Brown,  in  litt.,  1992;  Dr.  John  Brown, 
pers.  comm.,  1993).  The  Mount  Palomar 
population  ise.\tremely  small  where 


only  five  specimens  have  been  reported 
in  this  century  (J.  Brown,  in  litt.,  1992). 

Horkelia  clevelandi  (Cleveland's 
horkelia)  is  the  larval  host  plant  of  the 
Laguna  Mountains  skipper.  Cleveland's 
horkelia  occurs  along  the  margins  of 
pine  meadows  in  the  Laguna, 
Cuyamaca,  Palomar,  and  San  Jacinto 
Mountains  of  southwestern  California 
and  northwestern  Baja  California, 
Mexico  at  1200  to  2500  meters  (m)  (4000 
to  8000  feet)  in  elevation.  Although  a 
butterfly's  distribution  is  generally 
defined  by  the  presence  of  its  larval  host 
plant,  it  may  be  further  restricted  by 
other  physiological  or  ecological 
constraints.  The  Laguna  Mountains 
skipper  is  currently  found  in  a  few  open 
meadows  of  yellow  pine  forest  between 
1500  to  2000  m  (5000  and  6000  feet)  in 
elevation;  historically,  this  species  was 
found  at  elevations  between  1200  and 
2500  m  (4000  to  6000  feet).  It  may  have 
occurred  throughout  the  higher 
elevations  of  San  Diego  County  (Murphy 
1990;  Brown  1991;  J.  Brown,  in  litt., 
1992;  and  references  cited  therein). 
Murphy  (1990)  reported  that  there  were 
at  least  six  populations  of  this  species 
in  the  Laguna  Mountains  in  the  1950's 
and  1960s  (at  Big  Laguna,  Little  Laguna," 
East  Laguna,  Laguna  Lake,  Boiling 
Springs,  and  Horse  Heaven)  (see  also  J. 
Brown,  in  litt.,  1992).  Most  specimens  of 
the  Laguna  Mountains  skipper  were 
collected  from  Horse  Heaven  Springs 
near  Mount  Laguna  (Murphy  1990). 
Until  rediscovery  in  1983  by  J.  Emmel, 
the  last  known  sightings  of  the  skipper 
in  the  Laguna  Mountains  were  from 
1972.  Until  specimens  were  collected  in 
1991,  the  last  known  sightings  from 
Mount  Palomar  were  from  1980  and, 
prior  to  that,  from  1939  (Brown  1991;  J. 
Brown,  in  litt.,  1992). 

The  Laguna  Mountains  skipper  is 
apparently  bivoltine  (two  generations 
per  year).  The  adult  flight  season  occurs 
from  April  to  May  with  a  complete  or 
partial  second  brood  flight  in  late  June 
to  late  July.  A  partial  second  brood 
indicates  that  this  butterfly  may  have  a 
flexible  or  variable  diapause  (state  of 
suspended  activity).  The  Laguna 
Mountains  skipper  may  have  evolved  a 
unique  mechanism  for  coping  with  the 
low  diurnal  temperatures  it  encounters 
during  its  spring  flight,  which  is 
unusually  early  for  butterflies  in  the 
Laguna  Mountains  (Brown  1991).  It  is 
assumed  that  the  life  history  of  the 
Laguna  Mountains  skipper  is  similar  to 
that  of  the  nominate  subspecies  (Pyi;gus 
niralis  ruralis),  which  diapauses  as  a 
full  grown  larvae  and  adults  live  10  to 
20  days  (J.  Brown,  in  litt.,  1992). 

The  quino  checkerspot,  Euphydryas 
(=  Occidryas)  editha  quino  (Behr)  is  a 
small  member  of  the  brush-footed 
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butterfly  family  (Nymphalidae).  It  is 
about  3  cm  (1  inch)  in  length  and 
checkered  with  dark  brown,  reddish, 
and  yellowish  spots.  It  is  one  of  12 
recognized  subspecies  of  Euphydryas 
editha  (editha  checkerspot)  (Garth  and 
Tilden  1986).  The  quino  checkerspot 
can  be  distinguished  from  other 
subspecies  of  Euphydryas  editha  by  its 
wing  coloration  pattern  and  overall 
body  size.  The  quino  checkerspot  tends 
to  be  larger  with  redder  wings.  The  light 
,  spots  on  the  wings  tend  to  be  fewer  and 
more  disjunctthan  in  the  other 
subspecies  (Garth  and  Tilden  1986). 
Euphydryas  editha  quino  is 
geographically  disjunct  from  them.  This 
taxon  is  also  phenotypica'.Iy  similar  to 
two  other  species  of  butterfly  that  occur 
within  its  range.  The  Chalcedon 
checkerspot  [E.  chalcedona)  is  more 
yellow  and  is  slightly  larger  than  the 
quino  checkerspot.  Gabb's  checkerspot 
{Chlosynegabbii)  is  smaller  than  the 
quino  checkerspot  and  has  orange 
instead  of  red  markings  (Orsak  1977). 

The  quino  checkerspot  was  first 
described  in  1863  by  Hans  Herman 
Behr,  an  entomologist  with  the 
California  Academy  of  Sciences  in  San 
Francisco,  as  Melitaea  quino  based  on  a 
specimen  from  coastal  San  Diego 
County,  California.  It  was  subsequently 
recognized  by  Comstock  (1927)  as  a  race 
of  Euphydryas  editha  (Boisduval).  For 
many  years,  E.e.  gu/no  was 
inappropriately  recognized  asE.  e. 
wrightii.  This  error  was  rectified  by  J. 
Emmel  based  on  a  study  of  Behr's  notes 
and  available  specimens  (D.  Murphy, 
Center  for  Conservation  Biology. 
Stanford  University,  in  litt.,  1988;  Allen 
1990).  The  genus  Euphydryas,  which  is 
widely  represented  throughout  North 
America,  has  been  subdivided  into 
closely  related  species  groups  (Scott 
1986).'The  genus  Euphydryas  is  also 
referred  to  as  Occidryas,  but  many 
authors  retain  the  former  name  (e.g., 
Scott  1986;  Harrison  et  al  1988;  Murphy 
1990;  Brown  1991). 

The  quino  checkerspot  is  restrictecl  to 
sunny  openings  on  clay  soils  formed 
from  gabbro  parent  materials  within 
shrubland  habitats  of  the  interior 
foothills  of  southwestern  California  and 
northwestern  Baja  California,  Mexico 
(G.  Ballmer,  in  litt.,  1991).  Similar  to  the 
Laguna  Mountains  skipper  and 
butterflies  in  general,  its  distribution  is 
defined  primarily  by  that  of  its  larval 
host  pinnt  but  is  further  restricted  by 
other  factors.  The  primary  lanal  food 
plant  of  the  quino  checkerspot  is 
Plantago  erecta  (dwarf  plantain,  family 
Plantaginaceae).  However,  the  larvae 
may  alr.o  use  Plantago  insularis  and 
Ortlmcarpus  purpurescens  (owl's 
clover,  family  Scrophulariaceae)  (White 


1974;  Greg  Ballmer,  University  of 
California  at  Riverside,  pers.  comm., 
1993).  These  plants  grow  in  or  near 
meadows,  vernal  pools,  and  lake 
margins  in  upland  shrub  communities 
including  sparse  chaparral,  and 
chaparral  mixed  with  coastal  sage  scrub. 
This  butterfly  is  generally  found  at  sites 
where  high  densities  of  the  host  plant 
occur  (J.  Johnson,  in  litt.,  1989;  D. 
Hawks,  University  of  California  at 
Riverside,  in  litt.,  1992)  and  was  found 
at  a  variety  of  elevations  from  about  sea 
level  to  about  1200  m  (4000  feet). 
Within  these  areas,  the  quino 
checkerspot  may  be  preferentially 
selecting  sites  where  exposure  to  winter 
sun  is  greatest  (Allen  1990).  These 
habitats,  like  the  quino  checkerspot 
butterfly,  were  once  commonly  found 
along  coastal  bluffs,  mesas,  and  inland 
foothills  (Brown  and  Faulkner  1984). 

The  quino  checkerspot  may  have  been 
one  of  the  most  abundant  butterflies  in 
San  Diego,  Orange,  and  western 
Riverside  Counties  during  the  early  part 
of  the  20th  century  (Murphy  1990)'.  The 
original  range  of  the  quino  checkerspot 
extended  as  far  south  as  Valle  de  la 
Trinidad  in  northwestern  Baja 
California,  Mexico,  and  as  far  north  as 
Point  Dume  in  Los  Angeles  County 
(Allen  1990).  Currently,  only  six  to 
seven  small  populations  are  known 
within  the  United  States.  Five  to  six 
populations  occur  near  Vail  Lake  in 
southwestern  Riverside  and  north- 
central  San  Diego  Counties  (G.  Ballmer, 
in  litt.,  1990  and  1991;  David  Hawks, 
entomologist.  University  of  California  at 
Riverside,  pers.  comm.,  1993).  One 
other  population  is  known  to  occur  (as 
of  1991)  near  Upper  Otay  Lake  in  San 
Diego  County  (Murphy,  in  litt.,  1991). 
Although  the  latter  population  has 
likely  been  extirpated  (Murphy,  pers. 
comm.,  1994).  At  least  one  population 
exists  in  Mexico,  in  the  Sierra  Juarez 
nearTecate  (Murphy,  in  litt.,  1991). 
Adult  quino  checkerspot  butterflies 
were  not  seen  at  several  historically 
occupied  sites  in  Mexico  during  a 
survey  in  the  spring  of  1993  (unpubl. 
Service  data).  No  estimates  of 
population  size  for  the  quino 
checkerspot  are  currently  available. 

Adult  quino  checkerspot  butterflies 
live  from  4  to  8  weeks.  The  flight  season 
occurs  from  mid-January  to  late  April, 
and  peaks  between  March  and  April. 
The  eggs  hatch  in  about  10  days,  and  the 
larvae  begin  to  feed  immediately.  Fourth 
instar  (development  stage)  lar\'ae  enter 
an  obligator)'  diapause,  as  summer 
approaches  and  their  larval  food  plant 
senesces.  Extended  periods  of  diapause 
may  occur  during  times  of  drought  (G. 
Ballmer,  in  litt.,  1990);  Post-diapause 
larvae  develop  through  four  more 


instars  and  then  pupate  to  emerge  as 
adults  in  the  early  spring  (Murphy  and 
White  1984). 

Previous  Federal  Action 

On  June  3, 1991,  the  Service  received 
a  petition  dated  May  27, 1991,  from  Mr. 
David  Hogan  of  the  San  Diego 
Biodiversity  Project,  to  list  four  butterfly 
species  as  endangered  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.):  the 
Laguna  Mountains  skipper  (Pyrgus 
ruralis  lagunae),  Hermes  copper 
(Lycaena  hermes),  Thome's  hairstreak 
(Mitoura  thornei),  and  Harbison's  dun 
skipper  (Euphyes  vestris  harbisoni).  The 
petition  cited  loss  and  degradation  of 
habitat,  through  various  causes,  as  the 
major  threat  to  these  butterflies.  On  July 
12,  1993,  the  Service  found  that  the 
petition  contained  substantial 
information  indicating  that  the 
requested  action  may  be  warranted  for 
the  Laguna  Mountains  skipper,  but  not 
for  the  other  three  butterflies  listed 
above.  The  latter  finding  was  made 
because  sufficient  information  was  not 
available  regarding  the  threats  to  and 
biological  vulnerability  of  these  taxa.  An 
announcement  of  these  findings  were 
published  in  the  Federal  Register  on 
July  19,  1993  (58  FR  38549).  The  Laguna 
Mountains  skipprcr.  Hermes  copper, 
Thome's  hairstreak.  and  Harbison's  dun 
skipper  are  currently  classified  as 
category  2  candidates  for  Federal  listing 
(November  21.  1991;  56  FR  58804). 
Categor)'  2  includes  taxa  for  which 
information  in  the  Service's  possession 
indicates  that  listing  is  possibly 
appropriate  but  for  which  the  Service 
lacks  substantial  information  upon 
which  to  base  a  proposal  to  list  as 
endangered  or  threatened. 

On  September  30,  1988.  the  Service 
received  a  petition  dated  September  26. 
1988,  from  Dr.  Dennis  Murphy  of  the 
Stanford  University  Center  for 
Conservation  Biology,  to  list  the  quino 
checkerspot  butterfly  (Euphydryas 
editha  quinn)  as  endangered  under  the 
Act.  At  the  time  this  petition  was 
submitted,  this  taxon  had  not  been  seen 
for  several  years  and  was  thought  to  be 
extinct.  Extant  populations  of  the  quino 
checkersfiot  were  reported  by  Dr. 
Murphy  in  a  letter  dated  August  1,  1991, 
which  again  requested  the  Senice  to 
consider  the  petitioned  action.  The 
status  of  the  quino  checkerspot  has  been 
under  review  by  the  Service  since  1984 
when  it  was  classified  as  a  category  2 
candidate  for  Federal  Listing  (May  22, 
1984;  50  FR  37958).  This  taxon  is 
currently  classified  as  a  categorv  1 
candidate  (November  21, 1991;'56  FR 
58804),  meaning  that  information  in  the 
Service's  posses.sion  is  sufficient  to 
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support  a  propo  >al  to  itst  as  endangered 
or  threatened. 

This  proposed  rule  constitutes  the 
flnal  finding  for  the  petitioned  action  to 
list  the  Laguna  Mountains  skipper  as 
warranted.  In  ac  dition.  this  proposed 
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(Murphy  1990;  D.  Hogan,  pers.  comm.. 
1993).  This  area  is  protected  firom 
grazing  cattle  by  a  fence.  Although  the 
larval  host  plant  is  found  throughout  the 
campground,  it  is  subject  to  trampling 
by  people  (D.  Hogan,  pers.  conim., 
1993). 

Sunny  openings  within  chaparral  and 
coastal  sage  scrub  occupied  by  the 
quino  cReckerspot  butterfly  have  been 
degraded  by  grazing  and  (to  a  small 
degree)  destroyed  by  urban 
development.  Fifty  to  seventy-five 
percent  of  the  known  range  of  the  quino 
checkerspot  has  been  lost  since  1900 
due  to  habitat  degradation  or 
destruction  (Brown  1991).  The  primary 
larval  food  plant.  Phntago  erecta,  can 
be  displaced  by  exotic  plants,  which 
invade  once  the  ground  is  disturbed  by 
discing,  grading,  and/or  grazing  (J. 
Johnson,  in  lift.,  1989;  G.  Ballmer,  in 
Htt.,  1990).  The  food  plant  then 
recolonizes  in  sites  where  grass  does  not 
grow  well,  like  cattle  trails  and  road 
edges,  where  quino  checkerspot  larvae 
are  subject  to  trampling  (D.  Hawks,  pers. 
comm.,  1993). 

The  encroachment  of  urban 
development  in  rural  Riverside  County 
potentially  threatens  one  of  the  quino 
checkerspot  populations  near  Vail  Lake. 
This  area  is  growing  rapidly  and  is 
projected  to  be  fully  developed  within 
the  decade  (Monroe  et  al.  1992):  The 
Vail  Lake  area  is  included  in  a 
Community  Plan  that  provides  for 
subdivision  of  parcels  into  20-acre  (9 
hectare  (ha»  lots  (M.  Freitas,  in  fitt., 
1993).  Additional  development  in  this 
area  is  expected  to  further  reduce  and 
degrade  habitat  of  the  quino  checkerspot 
through  construction  of  homes  and 
roads,  and  increases  in  cattle  and  horse 
grazing,  fire  frequencies,  and  the 
distribution  and  abundance  of  exotic 
plants.  An  existing  recreational  vehicle 
park  and  marina  at  Vail  Lake  attracts 
unauthorized  use  of  all  terrain  vehicles 
(ATV's)  within  natural  habitat  areas. 
ATV's  increase  the  fire  hazard  and 
destroy  habitat  through  creation  of 
trails.  Evidence  of  ATV  use  is  apparent 
at  one  of  the  quino  checkerspot 
localities  near  Vail  Lake,  where  a 
recently  created  dirt  road  bisects  the 
center  of  the  habitat  (G.  Ballmer,  in  litt., 
.1991).  Quino  checkerspot  habitat  at  this 
locality  has  been  disced  in  part;  these 
disturbed  areas  no  longer  support  this 
species,  while  the  surrounding 
undisturt)ed  areas  do  (G.  Ballmer,  in 
litt.,  1991). 

Bureau  of  Land  Management- 
administered  lands  and  Forest  Ser\'ice  • 
Wilderness  Areas  are  currently 
contiguous  with  privately-owned  quino 
checkerspot  habitat  near  Vail  Lake.  As 
Riverside  County  becomes  more  densely 


populated,  fragmentation  and 
degradation  of  this  contiguous  habitat  is 
expected. 

Any  residual  individuals  remaining 
near  the  last  known  population  of  the 
quino  checkerspot  in  San  Diego  County 
would  be  threatened  by  a  proposed 
urban  development  project  on  Otay 
Mesa.  The  preferred  alternative  for  the 
Otay  Ranch  New  Town  Plan  (the  largest 
planned  community  in  the 
southwestern  United  States)  would 
result  in  the  loss  of  5,600  ha  (14,000 
acres)  of  upland  shrub  communities,  or 
about  52  percent  of  their  extent  within 
the  project  area.  The  effects  of  this 
project  on  the  quino  checkerspot  are  not 
knowTi  at  this  time  but  may  be 
significant.  Habitat  loss  due  to  grazing 
and  clay  mining  are  the  primary  threats 
to  the  quino  checkerspot  butterfly  in 
Mexico. 

B.  Ovenitilizntion  for  Commercial, 
Becreational,  Scientific,  or  Educationnl 
Purposes 

Overcollection  is  a  potential  threat  to 
both  the  Laguna  Mountains  skipper  and 
the  quino  checkerspot  because  they  are 
rare  butterflies.  Johnson  [in  litt.,  1989) 
has  noted  that  the  number  of  quino 
checkerspot  colonies  has  been  reduced 
since  lepidopterists,  eager  to  include 
rare  species  in  their  collections  and  to 
obtain  surplus  specimens  for  exchange 
or  sale  to  other  lepidopterists,  have 
visited  the  few  remaining  colonies 
steadily  throughout  the  flight  season. 
"Where  the  populations  may  already  be 
small,  this  depredation  by  collectors 
may  so  wealten  the  colonies  as  to  end 
their  existence.  I  have  witnessed 
examples  of  this  with  other  species  of 
Lepidoptera  whose  loss  of  habitat  has 
restricted  the  species  to  isolated 
colonies.  These  have  then  been  wiped 
out  by  intensive  collection  by 
lepidopterists."  (J.  Johnson,  in  htt., 
1989).  The  remaining  frapulations  of  the 
quino  checkerspot  butterfly  near  Vail 
Lake  are  threatened  by  overcollection. 
In  the  spring  of  1993,  these  populations 
were  the  subject  of  scientific  collections 
for  voucher  specimens  and  captive- 
rearing  (D.  Hawks,  pers.  comm.,  1993). 
In  addition,  at  least  two  collections  of 
about  six  specimens  each  have  been  ' 
made  by  private  collectors  for  non- 
scientific  purposes  (unpubl.  Service 
data). 

A  significant  threat  to  the  survival  of 
both  species  considered  herein  is  the 
potential  for  vandalism  by  landowners 
who  may  view  the  presence  of  sensitive 
species  as  an  obstacle  to  development. 
The  habitat  of  the  largest  and  most 
dense  quino  checkerspot  population  in 
the  Gaviian  Hills  of  Riverside  County 
was  deliberately  disced,  in  1984  or 
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1985,  to  eliminate  this  population  (J. 
Johnson,  in  htt.,  1989). 

C.  Disease  or  Predation 

Disease  Is  not  known  to  be  a  factor 
affecting  the  species  considered  herein. 
There  are  no  known  predators  of  the 
Laguna  Mountains  skipper.  However, 
there  is  evidence  that  predation  is  a 
threat  to  the  quino  checkerspot.  Studies 
conducted  by  David  Hawks  (pers. 
comm.,  1993)  indicate  that  predation 
has  contributed  to  the  decline  of  the 
quino  checkerspot  at  sites  where  habitat 
has  been  invaded  by  non-native  plant 
species,  which  may  also  harbor 
predatory  arthropods.  Historical  quino 
checkerspot  habita^  sites  that  have  been 
heavily  invaded  by  Mediterranean  plant 
species  also  have  high  sowbug  [Oniscus 
sp.)  and  earwig  [Forficula  sp.)  densities. 
.  Sowbugs  and  earwigs  prey  upon 
butterfly  eggs.  These  predators,  as  well 
as  the  non-native  plant  species  tliat 
support  them,  are  absent  from  natural 
sites  currently  occupied  by  the  quino 
checkerspot  butterfly  (D.  Hawks,  pers. 
comm.,  1993). 

Although  specific  parasites  are 
unknown  for  the  Laguna  Mountains 
skipper  and  the  quino  checkerspot, 
Johnson  [in  litt..  1989)  speculates  that 
parasitism  can  eliminate  a  butterfly 
colony."*  *  *  butterfly  or  moth 
populations  will  build  up  on  the  food 
plants  for  three  or  four  years,  then  one 
will  begin  to  find  examples  of  larvae  or 
pupae  with  parasites.  The  parasitism 
increases  for  two  or  three  seasons,  when 
nearly  all  of  the  larvae  or  pupae  are 
affected,  the  moth  or  butterfly 
population  disappears  completely  from 
the  observed  area,  remains  absent  for 
some  years,  then  the  cycle  is  repeated" 
(J.  Johnson,  in  litt..  1989).  This  cycle  can 
only  continue  if  the  affected  area  is 
recolonized,  which  is  difficult  when  the 
host-butterfly  population  is  small, 
fragmented,  and  isolated.  In  general, 
however,  outbfeaks-of  disease  or 
parasitism  are  more  likely  to  occur 
under  conditions  of  high  population 
densities.  The  Laguna  Mountains 
skipper  occurs  in  low  population 
densities;  most  populations  of  the 
Quino  checkerspot  also  occur  allow 
densities. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Existing  regulatory  mechanisms  that 
could  provide  some  protection  for  both 
the  Laguna  Mountains  skipper  and  the 
quino  checkerspot  include:  (1)  Listing 
under  the  California  Endangered 
Species  Act;  (2)  adequate  consideration 
under  the  California  Environmental 
Quality  Act  (CEQA)  and  the  National 
Environmental  Policy  Act  (NKFA);  (3) 


local  laws  and  regulations;  (4) 
occurrence  with  other  species  protected 
by  the  Federal  Endangered  Species  Act; 
and  (5)  land  acquisition  and 
management  by  Federal,  State,  or  local 
agencies,  or  by  private  groups  and 
organizations  for  the  conservation  of 
these  species. 

Neither  of  the  species  discussed 
herein  is  under  consideration  for  listing 
under  the  California  Endangered 
Species  Act. 

The  status  of  and  threats  to  the 
Laguna  Mountains  skipper  and  the 
quino  checkerspot.  as  discussed  under 
Factor  A  above,  reflect  the  failure  of 
CEQA.  NEPA.  and  local  laws  and 
regulations  to  protect  and  provide  for 
the  conservation  of  these  species. 
Although  there  are  several  regional 
conservation  planning  efforts  underway 
within  the  range  of  the  Laguna 
Mountains  skipper  and  the  quino 
checkerspot.  none  have  been  completed, 
approved,  funded,  or  implemented. 

The  Service  is  not  aware  of  any 
overlap  in  distribution  between  the 
Laguna  Mountains  skipper  and  any 
State  or  Federally  listed  species.  At 
some  localities,  the  quino  checkerspot 
co-occurs  with  the  coastal  California 
gnatcatcher  [Polioptila  californica 
colifornica),  a  Federally  listed 
threatened  species.  However,  the  habitat 
requirements  for  the  quino  checkerspot 
are  different  than  for  the  gnatcatcher. 

Some  protection  is  afforded  to  the 
Laguna  Mountains  skipper  on  Forest 
Service  land.  However,  this  protection 
is  limited  to  a  campground  area  that  is 
subject  to  human  disturbance. 
Considering  the  small  population  size 
and  extremely  limited  distribution  of 
the  Laguna  Mountains  skipper,  this 
protection  is  insufficient  to  conserve  the 
species.  In  the  case  of  the  quino 
checkerspot,  some  protection  may  be 
provided  to  one  population  by  its 
occurrence,  in  part,  on  Bureau  of  Land 
Management  land  near  Vail  Lake  in 
Riverside  County.  However,  this  Federal 
land  is  currently  subject  to  off-road 
vehicle  activity  (G.  Ballmer,  in  litt.. 
1991). 

The  Service  is  not  aware  of  any 
regulatory  mechanisms  that  protect  the 
quino  checkerspot  in  Mexico. 

E.  Other  Natural  or  Man-Made  Factors 
Affecting  Its  Continued  Existence 

The  extremely  restricted  range  and 
localized  distribution,  and  small 
population  size  of  the  Laguna 
Mountains  skippier  and  the  quino 
checkerspot  makes  them  vulnerable  to 
the  effects  of  fragmentation,  especially 
with  regard  to  stochastic  events  (e.g..  see 
Gilpin  and  Souie  1980).  For  example, 
the  Mount  Palomar  population  of  the 


Laguna  Mountains  skipper  is  known 
from  one  site,  where  five  specimens 
were  taken.  A  chance  event  could  easily 
extirpate  this  population  of  the  skipper. 

Although  both  butterflies  occur  in  fire 
adapted  ecosystems,  a  single  fire  event 
could  eliminate  affected  populations. 
Orsak  (1977)  reported  that  a  quino 
checkerspot  population  near  Hidden 
Ranch,  Black  Star  Canyon,  in  the  Santa 
Ana  Mountains  of  Orange  County  was 
apparently  destroyed  by  a  fire  in'l9B7. 
(As  discussed  in  the  Background  section 
above,  the  quino  checkerspot  is  now 
extirpated  from  Orange  County.)  The 
only  site  known  to  be  occupied  by  the 
Laguna  Mountains  skipper  in  the 
Laguna  Mountains  is  subject  to  rattle 
grazing  and  trampling  by  both  caule  and 
people. 

Interconnected  populations  can  act  as 
reservoirs  to  maintain  populations  that 
may  be  subject  to  periodic  extirpation 
(Murphy  and  White  1984.  Harrison  et.  al 
1988).  If  a  stochastic  event  eliminates  a 
population  of  either  species  (due  to 
factors  discussed  in  this  rule),  few  (if 
any)  neighboring  populations  are 
available  to  recolonize  the  area.  No 
information  is  available  regarding  the 
vagility  of  the  Lcgur.o  r.'.ouiitcir..-, 
skipper.  The  sedentary  behavior  of  the 
quino  checkerspot  diminishes  the 
probability  that  naturni,  long  distance 
dispersal  could  reestablish  most 
extirpated  local  populations. 

Periodic  droughts  (Ike  those  recently 
occurring  in  souih/ estern  Califi>rnia) 
can  adversely  affect  both  of  the  species 
considered  herein.  Drought  is  kiiov.'n  to 
decrease  numbers  of  buitorflies  (Thome 
1963).  Drought  conditions  may  cz::z2 
loss  or  early  .senescence  of  the  larval 
host  plant  prior  to  completion  of  lan'al 
development,  oi  lowe,  the  nutriiimial 
quality  of  the  host  plant  (e.g..  water 
content).  Drought  can  also  reduce  the 
quantity  and  quality  of  adult  ntctar 
sources.  Lar\'al  starvation  and 
extirpation  of  local  populations  during 
periods  of  drought  have  been 
documented  for  Euphvdr\'as  editha 
(White  1974.  Ehrlich  et  al.  1930). 

Habitat  fragmentation  can  affect  the 
genetic  heterogeneity  of  small  isolated 
populations  like  those  of  the  Laguna 
Mountains  skipper  and  the  quino 
checkerspot.  Small,  fragmented 
populations  are  subjeci  to  a  higher 
frequency  of  genetic  drift  and 
inbreeding.  As  a  con.sequence.  genetii: 
variation  of  the  population  and 
individual  heterozygosity  is  decreased 
That  can  lead  to  inbreeding  di^prcssio-i 
and  lowered  fitness  of  individual?.  Lov.- 
genetic  diversity  may  decrease  thi- 
ability  of  a  species  to  adapt  to  >  h.tuging 
environmental  condition!.  GeTit^lit -illv 
homogenous  populations  mty  L-j.  :il  n 
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greater  risk  uf  e>  tinction  from 
environmental  c  r  demographic 
stochasticity  (e.j .,  from  fire  or  drought 
events)  than  are  large,  diverse 
populations  thai  can  more  readily 
recover  from  su<  h  events.  For  example, 
variation  in  the  ength  of  diapause 
among  butterfly  offspring  requires 
genetic  heteroge  neity  (see  Seger  and 
Brockman  1987),  If  a  population  is 
variable  in  diap:  use  length,  it  has  a 
lower  risk  of  los  ng  an  entire  cohort  to 
adverse  environ  nental  conditions 
during  any  given  season.  Individuals 
with  prolonged  iiapause  may  survive  if 
drought  causes  high  mortality  during 
the  next  season.  A  large  population  or 
metapopiilation  can  maintain  the 
genetic  heteroge  leity  needed  to 
maintain  the  po  lulation  during  these 
kinds  of  events. 

The  quino  cht  ckerspot  is  somewhat 
adapted  to  'inprifdictable  weather 
patterns  bu .  reqi  lires  sufficient  patches 
of  suitable  habit  it  to  respond  to  this 
environmental  s  oc.hasticity.  The  quino 
checkerspot's  di  ;persal  capabilities  vary 
considerably  de  >ending  upon  rainfall 
patterns  and  the  resulting  availability  of 
adult  nectar  sou  ces  and  larval  food 
plants.  For  exarr  pie,  a  San  Ehego  County 
population  of  th »  quino  checkerspot 
exhibited  an  inc  ease  in  numbers  as  a 
result  of  favorab  e  weather  (Murphy  and 
White  1984).  Th  ;  greater  number  of 
larvae  defoliatat  the  larval  food  plants. 
This  central  con  area  was  left  without 
sufficient  egg-la  ing  sites  for  females, 
and  adults  went  for  greater  dispersal 
distances  in  seai  :h  of  additional 
suitable  habitat,  deally  these  dispersing 
adults  would  ha  /e  found  marginally 
suitable  areas,  ai  d  in  subsequent 
generations  wou  d  have  returned  to  a 
central  core  area  .  In  this  case,  the  mass 
dispersal  f;.      d  o  res*o--e  populations  in 
previously  occu  )ied  habitat,  and  the 
butterflies  have  lot  re-colonized  the 
original  site  (Ml  rphy  and  White  1984; 
Murphy,  pers.  ci  imm.  1994). 

The  Service  h  is  carefully  assessed  the 
best  scientific  ar  d  commercial 
information  ava  lable. regarding  the  past, 
present,  and  futi  ire  threats  faced  by 
these  two  taxa  ii  determining  to 
propose  this  ruh  .  Based  on  this 
evaluation,  the  5  ervice  finds  that  the 
preferred  action  is  to  list  the  Laguna 
Mountains  skip]  er  and  the  quino 
checkerspot  as  e  idangered.  The  range 
and  habitat  of  th  sse  species  has  been 
substantially  rec  uced  by  historical 
activities  associi  ted  with  urban  and 
agricultural  dev<  lopment  and 
recreational  acti  /ities.  These  two  taxa 
are  threatened  b  i  one  or  more  of  the 
following  factor  :  Habitat  alteration  and 
destructior  ^su  ting  from  urban  and 
agricultural  Jev(  lopment,  grazing. 


overcol lection,  recreational  activities, 
inadequate  regulatory  mechanisms,  and 
displacement  of  the  larval  host  plant  by 
exotic  species.  The  extremely  restricted 
range,  localized  distribution,  and  small 
population  size  of  both  butterflies 
makes  them  very  vulnerable  to 
extinction  by  the  factors  listed  above  as 
well  as  by  stochastic  events  such  as  fire 
and  drought.  For  these  reasons,  the 
Service  finds  that  the  Laguna  Mountains 
skipper  and  the  quino  checkerspot  are 
in  imminent  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  ranges.  Threatened  status  would 
not  accurately  reflect  the  diminished 
status  and  threats  to  these  species.  Other 
alternatives  to  this  action  v-ice 
considered  but  not  preferred  because 
not  listing  these  species  would  not 
provide  adequate  protection  and  would 
be  inconsistent  with  the  purposes  of  the 
Act.  Critical  habitat  is  not  being 
proposed  for  these  taxa  for  the  reasons 
discussed  below. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3(5)(A)  of  the  Act,  means:  (i)  The 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  e^^senlial  for  the 
conservrition  of  the  species. 

Section  4(a)(3)  of  tne  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  at  this 
time  for  the  Laguna  Mountains  skipper 
and  the  quino  checkerspot.  The  quino 
checkerspot,  mostly  occurs  on  privately 
owned  lands  with  little  or  no  Federal 
involvement,  although  the  Bureau  of 
Land  Management  owns  a  portion  of 
one  site.  The  additional  protection 
provided  by  the  designation  of  critical 


habitat  to  a  spedes  is  only  achieved 
through  section  7.  Therefore,  the 
designation  of  critical  habitat  would  not 
appreciably  benefit  the  quino 
checkerspot.  Publication  of  precise 
maps  and  descriptions  of  critical  habitat 
for  the  quino  checkerspot  and  the 
Laguna  Mountains  skipper  could  result 
in  additional  habitat  destruction 
through  trampling,  discing,  and  grading 
as  well  as  collection.  As  discussed 
under  Factor  B  in  the  "Summary  of 
Factors  Affecting  the  Species"  section  of 
this  proposal,  habitat  for  the  one  of  the 
largest  quino  checkerspot  colonies  was 
graded  in  Riverside  County  to 
deliberately  eliminate  that  population, 
and  a  number  of  quirib  checkerspot 
colonies  have  been  subject  to  collection 
by  lepidopterists  for  trading  and  similar 
purposes. 

Avaiiabie  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered    . 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition . 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species..  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(3)  of  the  Act,  as  "amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  propo.<;ed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
-402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  Ukely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2). 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consuhation  with  the 
Service. 
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Federal  agencies  expected  to  have 
involvement  v«ith  the  Laguna 
Mountains  skipper  and  the  quino 
checkerspot  include  the  Forest  Service 
ajid  Bureau  of  Land  Management  due  to 
the  presence  of  habitat  and  populations 
within  their  jurisdiction.  The 
Immigration  and  Naturalization  Service 
may  need  to  evaluate  the  effects  of  its 
activities  on  (he  quino  checkerspot, 
which  is  luiown  to  occur  near  the 
international  border  in  San  Diego 
County. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  i^f^ly  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  Jdll,  trap,  capture, 
collect,  or  to  attempt  any  of  these), 
import  or  export,  transport  in  inteoi-state 
or  foreign  commerce  in  the  course  of 
conunercial  activity,  or  sell  or  of fer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species,  h  is  also  illegal  to 
possess,  sell,  dehver,  carry,  transport,  or 
ship  any  such  midlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wddlife  species 
under  certain  circumstances. 
Regulations  governing  such  permits  are 
at  50  CFR  17.22  and  17.23.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances  involving 
trade,  permits  may  be  issued  for  a 
specified  time  to  reheve  undue 
economic  hardship  that  would  be 
suff^ered  if  such  relief  were  not 
available.  The  Lagima  Mountains 
skipper  and  quino  checkerspot  are  not 
involved  in  trade,  and  such  permit 
requests  are  not  expected. 


Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  plants  and 
Inquiries  regarding  them  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services — 
Endangered  Species  Permits,  911 
Northeast  11th  Ave,  Portland,  Oregon 
97232-4181  (telephone  503/231-6241). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  govemmontal  agencies,  the 
scientific  conunmiity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  taxa; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  he  detemiined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  taxa;  and 

(4)  Current  or  planned  activities  in  the 
subject  ayea  and  their  possible  impacts 
on  these  species. 

The  finjd  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Ser\'ice,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  ,pubUc  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor  of  the  Carlsbad  Field 
Office  (see  ADDRESSES  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubhshed  in  the  Fedenl  Register 
on  October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  are  available  upon  request  from  the 
Carlsbad  Field  Office  (see  ^tmnFtSry 
section). 

Author 

The  primarj'  author  of  this  proposed  rule 
is  Marjorie  Nelson  of  the  Carlsbad  Field 
Office  (see  ADDRESSES  section) 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 
PART  17-^AlKIENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1 .  The  authorit\-  citatian  for  part  1 7 
continues  to  read  as  follows: 

Autfaorily:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  Vi- 
625.  100  Stat  3500.  unless  otherwise  noted 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  INSECTS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1     Endangered  and  ttireatened 
wildlife. 

•        •         •         •         • 

(h)  *  •  • 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetjrate  popu- 
lation wtiere  endan- 
gered or  ttireatened 


Status      Wtien  listed 


Crttical 
tiabtat 


Special 
rules 


Insects 


3utterfly,  Laguna 
Mountains  skipper. 


Pyrgus  ruralis 
lagunae. 


USA.  (CA)  NA  E 


NA 


NA 


Butterfly,  quino 
ctieckerspot 


Euphydryas 
(=Occidryas) 
editha  quino. 


U.S.A.  (CA).  Mexico      NA 


NA 


NA 
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Common  nam* 


994. 


Dated:  )uly  24, 
Mollie  H.  Beanie, 
Director.  Fish  one 
|FR  Doc.  94-1893  2 
BILima  CODE  4310-1  5-P 


50  CFR  Part  17 

RIN  10ia-AC83 


an  j 


ProMsed 


Endangered 
and  Plants; 
San  Diego  Fain 
Endangered 

AGENCY:  Fish  arjd 
Interior. 
ACTION:  Proposeki 


Fish< 


propo!  es 


(Bi  mchi 


is 


T<  iBge  1 
r  orth\ 


Spec 


SUMMARY:  The 
(Service) 
fairy  shrimp 
sandiegoensis) 
throughout  its 
California  and 
California,  Mexico 
Endangered 
amended  (Act) 
vernal  pools  an( 
variety  of  factor ; 
destruction  and 
agricultural  and 
alterations  of  w 
draining,  off 
cattle  and  sheep 
rule,  if  made 
Act's  protection 
shrimp 

DATES:  Commei^s 
parties  must  be 
1994.  Public 
received  by 
ADDRESSES: 
concerning  this 
to  the  Field  Supfe 
Wildlife  Service, 
2730Loker  Aveii 
California  9200J 
materials  receivi 
public  inspecti 
during  nonnal 
above  address. 


-road 


finil 


FOR  FURTHER  INFORMATION 
M.  Roberts,  at  the 
(telephone  619/431 


Species 


Scientific  name 


Vertebfate  popu- 
Histofic  range  lation  wtiere  endan-      Status      When  listed 

gered  or  ttireatened 


Critical 
habitat 


Special 
rules 


Wildlife  Service. 
Filed  8-1-94;  8;45  ami 


Threatened  Wildlife 
Rule  to  List  ttie 
Shrimp  as 


Wildlife  Service, 
rule. 


and  Wildlife  Service 
to  list  the  San  Diego 
"  inecta 
endangered 

in  southwestern 
western  Baja 
.  pursuant  to  the 
ies  Act  of  1973,  as 
This  species  occurs  in 
is  threatened  by  a 
including:  Habitat 
fragmentation  from 
urban  development, 
rtland  hydrology  by 
"  vehicle  activity,  and 
grazing.  This  proposed 

would  extend  the 
to  the  San  Diego  fairy 


from  all  interested 
eceived  by  October  3, 
he«  ring  requests  must  be 
Sep  ember  19, 1994. 
Con  iment.s  and  materials 
iroposal  should  be  sent 
rvisor,  U.S.  Fish  and 
Carlsbad  Field  Office, 
ue  West,  Carlsbad, 
Comments  and 
'^d  will  be  available  for 
,  by  appointment, 
;iness  hours  at  the 


ion 


fausi 


CONTACT:  Fred 
above  address 
-9440). 


SUPPt.EMENTARY  NFORMATION: 

Background 

The  San  Dieg<  fairy  shrimp 
[Brnnchinncta  si  inrf/<."goe;/.s;.s)  is  a 


member  of  Branchinectidae,  a 
freshwater  crustacean  family  in  the 
Order  Anostraca  (fairy  shrimp).  The 
species  was  first  described  by  Michael 
Fugate  (1993)  based  on  collections  made 
at  Del  Mar  Mesa  in  San  Diego  County  in 
1990  by  himself  and  M.  Simovich.  The 
San  Diego  fairy  shrimp  is  closely  allied 
with,  and  has  historically  been 
misidentified  as,  8.  lindahli,  a  species 
widely  distributed  in  western  North 
America.  The  San  Diego  fairy  shrimp 
was  first  collected  (but  then  identified 
as  B.  lindahli)  in  Poway  and  Ramona, 
San  Diego  County,  in  1962;  additional 
collections  were  made  on  Kearny  Mesa 
in  1979  (Simovich  and  Fugate  1992). 

The  San  Diego  fairy  shrimp  is 
restricted  to  vernal  pools,  which  occur 
in  areas  with  shallow  depressions  that 
have  a  clay  hardpan  soil  layer  that 
inhibits  water  percolation.  This  results 
in  a  perched  water  table  during  the 
winter  rainy  season  and  the  following 
spring.  Vernal  pools  retain  water  only 
long  enough  to  support  relatively  few 
species  of  aquatic  emergent  plants  and 
invertebrates.  As  the  pools  dry  and  the 
surface  water  recedes  toward  the  center 
of  the  pool,  a  unique  and  dynamic  flora 
develops  in  its  place.  Vernal  pools 
typically  occur  on  mesa  tops  or  valley 
floors  and  are  surrounded  by  very  low 
hills,  usually  referred  to  as  mima 
mounds  (Zedler  1987). 

The  San  Diego  fairy  shrimp  is  a  small 
and  delicate  animal  with  large  stalked 
compound  eyes,  no  carapace,  and  11 
pairs  of  swimming  legs.  Mature  males 
are  from  9  to  16  mm  (0.4  to  0.6  in)  in 
length  and  females  are  8  to  14  mm  (0.4 
to  0.5  in)  in  length.  They  swim  or  glide 
upside  down  by  means  of  complex 
beating  movements  of  the  legs  that  pass 
in  a  wave-like  anterior  to  posterior 
direction.  The  second  pair  of  antennae 
on  the  adult  female  are  cylindrical  and 
elongate,  but  in  the  male  are  greatly 
enlarged  and  specialized  for  clasping 
the  female  during  copulation.  The 
female  carries  the  eggs  in  an  oval  or 
elongate  ventral  brood  sac.  The  eggs  are 
either  released  or  remain  attached  to  the 
female  until  she  dies  and  sinks.  The 
thick-shelled  eggs  are  capable  of 
withstanding  high  heat,  cold,  and 
prolonged  desiccation. 

The  San  Diego  fairy  shrimp  occurs  in 
San  Diego  County  fi-om  San  Marcos  and 
Ramona  south  to  Otay  Mesa  and  at  Valle 
de  Palmas  in  northwestern  Baja 


California,  Mexico.  All  known  localities 
are  below  700  meters  (2,300  feet)  and  ■ 
within  50  kilometers  (30  miles)  of  the 
Pacific  coast.  Five  other  branchinectid 
fairy  shrimp  occur  in  southern 
California.  Only  one  of  these  species, 
Branchinecta  lindahli,  is  known  from 
San  Diego  County  (Simovich  and  Fugate 
1992).  B.  lindahli  is  a  habitat  generalist 
and  may  occur  in  ponds  or  ditches.  The 
only  other  branchinectid  fairy  shrimp  in 
southern  California  that  is  similar  in 
appearance  to  the  San  Diego  fairy 
shrimp  is  the  vernal  pool  fairy  shrimp 
[B.  lynchi),  which  occurs  in  adjacent 
Riverside  County.  Male  San  Diego  fairy 
shrimp  may  be  separated  from  males  of 
other  species  within  the  genus  by  the 
.shape  of  the  second  antenna.  Female 
San  Diego  fairy  shrimp  are 
distinguishable  by  the  shape  and  length 
of  the  ovisac  and  egg  and  by  the 
presence  of  paired  dorsolateral  spines 
(Fueate  1993). 

Tne  San  Diego  fairy  shrimp  is  a 
habitat  specialist  and  is  restricted  to    - 
vernal  pools.  This  species  occasionally 
occurs  in  ditches  and  road  ruts,  but  only 
if  these  depressions  are  in  degraded 
vernal  pool  habitat  (D.  Hogan,  San  Diego 
Biodiversity  Project,  in  lift.,  1992;  Marie 
Simovich,  University  of  San  Diego,  pers. 
comm.,  1993).  This  species  appears  to 
prefer  cool  water  temperatures  ranging 
from  10  to  23  degrees  centigrade  (Fugate 
and  Simovich  1992). 

The  prehistorical  distribution  of  this 
species  is  uncertain.  The  majority  of  the 
vernal  pools  in  this  region  were  lost 
prior  to  1990.  However,  based  on 
historical  collections  (some  originally 
identified  as  B.  lindahli)  the  San  Diego 
fairy  shrimp  was  known  from  at  least  15 
locales  within  San  Diego  County  (Baiko 
and  Ebert  1987,  Fugate  1993).  The  fairy 
shrimp  presently  occurs  in  fewer  than 
70  vernal  pools  within  11  vernal  pool 
complexes  in  coastal  San  Diego  County 
(Hogan  1992).  Three  of  the  San  Diego 
County  populations  of  this  species  are 
on  Federal  land  (all  on  Miramar  Naval 
Air  Station).  Two  others  are,  in  part,  on 
public  land  (Del  Mar  Mesa  Vernal  Pool 
Preserve  and  Mission  Trails  Regional 
Park). 

The  San  Diego  fairy  shrimp  has  also 
been  reported  from  Isla  Vista  in  Santa 
Barbara  County,  California,  but  the 
identification  of  the  single  female 
individual  is  unconfirmed  (Michael 
Fugate,  University  of  Oregon,  pers. 
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comm..  1993).  Directed  surveys  of 
vernal  pools  in  Isla  Vista  for  fairy 
.shrimp  have  not  located  any  additional 
San  Diego  fairy  shrimp  individuals 
(Marie  Simoviclv,  {>ers.  comm.,  1994). 
The  vernal  pools  in  south  coastal  Santa 
Barbara  County  have  been  sigiiifScaDlly 
reduced  in  numlnir  by  the  same  factors 
that  have  reduced  the  number  of  vernal 
pools  in  San  Diego  County  (Ferren  and 
Pritchett  1988).  The  Santa  Barbara 
County  veratal  pools  are  now  isolated 
from  thosj;  iii  San  Diego  County  by 
agricultural  and  \irhan  development  in 
Ventura.  Los  Angeles,  and  Orange 
Counties. 

Previous  Federal  Action 

On  March  24, 1992,  the  ServR» 
received  a  petition  to  list  tiie  San  Diego 
fairy  shrimp  as  endangered.  Petitioners 
were  Dave  Hogan  of  the  San  Diego 
Biodiversity  Project  in  Julian,  California, 
and  Dcoton  Belk  of  Our  Lady  of  the 
Lake  University  in  San  Antonio,  Texas. 
The  Ser\-ice  Citds  that  substantial 
inforination  was  presented  in  the 
petition  to  indicate  that  the  requested 
action  may  be  warranted.  This  finding  is 
based  on  a  detailed  iiarrative 
justification  in  the  petition  for  the 
recommended  action,  including 
information  about  the  distribution, 
de<;line.  and  threats  to  this  species  over 
a  signiflcaat  portion  of  itf;  range.  This 
proposed  ruie  is  the  first  Federal  action 
on  the  San  Diego  fair>'  shrimp  and 
coo.stitutes  the  final  i-year  finding  on 
the  petJtioiHjd  action  that  the  action  is 
warranted,  as  required  by  section 
4(b)(3)(B)  of  the  Act. 

Sutnmar}-  of  Factors  AflRecting  the 
Species 

Section  4  of  the  Endangertid  Species 
Act  (16  U.S.C.  1531  et  i^eq.)  and 
regulations  <50  CFit  part  424) 
promulgated  to  implement  the  listing 
(jfovisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists,  A  species  may  be 
determined  to  be  an  endangered  or 
threaletibu  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a).(lJ.  These  factors  and  their 
application  to  the  San  Diego  fairy 
shrimp  {Braachinecta  sandiegoensis 
Fugate)  are  discussed  below. 

A.  The  Present  or  Threatened 
Deatnictian,  Modification,  or 
Curtailmejxt  of  Its  Habitat  or  Range 

The  natural  plant  communities  of 
coa:itnl  San  Diego  County  and 
northwestern  Baja  California,  Mexico, 
have  undergone  significant  changes  as  a 
result  of  both  direct  and  indirect 
human-caused  activities.  The  rapid 
urbanization  of  this  region  has  already 
eliminated  a  signific:ant  proportion  of 


the  remal  pod  habitat  for  this  taxon. 
The  remaining  patches  of  habitat  are 
frequerrtly  isolated,  degraded,  and/or 
fragmented  by  agricultural  practices, 
streambed  channelization  and  other 
hydrolcffiical  aherations,  and  gra2dng. 

Vernal  pools  have  undergone  an 
extraordinary  reduction  in  number  and 
have  nearly  been  eliminated  in  southern 
Cahfomia.  In  San  Diego  Couaty,  over '97 
percent  of  vemal  pool  habitat  had  been 
lost  by  1986  (Bauder  1986).  While  it  is 
uncertain  how  many  of  these  pools  were 
occupied  by  the  San  Diego  fairy  shrimp, 
the  speaes  was  known  to  occupy  a 
number  of  vernal  pools  thatt  have  since 
been  disturbed,  destroyed  or  lost 
(Bauder  1986,  Balko  and  Ebert  1'987. 
Fugate  199a). 

in  Sa^  Diago  County,  the  San  £>iego 
fairy  shrimp  occurs  within  vemal  pool 
complexes  that  have  been  and  continue 
to  be  impacted  by  urbanization  and 
agricultural  coover&ioD  (Bauder  1986, 
Hogan  and  Belk  1992.  Nancy  Gilbert 
and  Ellen  Berryman,  U.S.  Fish  and 
Wildlife  Service,  pers.  comai.,  1993). 
Nine  of  the  11  known  populations  of 
San  Diego  fairy  shrimp  in  San  Diego 
County  are 'declining  because  of  vemal 
pool  instruction  (Bauder  1986;  D. 
Hogan,  in  litt.  1992;  Marie  Simovich. 
pers.  comm.,  1993). 

At  least  two  populations  of  the  San 
Diego  fairy  shrimp  occur  on  Otay  Mesa 
in  San  Diego  County.  A  minimum  of  37 
proposed  Precise  Plans  and  Tentative 
Maps  for  development  have  been  filed 
pursuant  to  the  California 
Environmental  Qu&Uty  Act  for  this  area. 
These  plans  encompass  about  80 
percent  of  the  undeveloped  portion  of 
the  mesa  within  the  jurisdiction  of  the 
city  of  San  Diego  and  virtually  all  but 
four  of  the  remaining  vemal  pool 
complexes.  Several  of  these  projects  will 
impad  the  San  Diego  fairy  shrimp.  At 
lea.st  one  major  transportation  project 
has  been  proposed  for  Otay  Mesa  and 
could  potentially  impact  vemal  pools 
that  are  occupied  by  the  San  Diego  fairy 
shrimp. 

The  San  Diego  fairy  shrimp  is  found 
on  Federal  lands  managed  by  the  Navy. 
The  species  occurs  on  Miramar  Naval 
Air  Station.  These  lands  are  used,  in 
part,  for  military  training  activities  that 
involve  off-road  vehicle  maneuvers  that 
adversely  impact  the  species  (Hogaa 
and  Belk  1992). 

Trash  dumping  has  also  degraded 
vemal  pools  in  San  Diego  County. 
Discarded  chunks  of  concrete,  tires, 
refrigerators,  furniture,  and  other  pieces 
of  garbage  or  debris  have  been  found  io 
pools  containing  the  San  Diego  fairy 
shrimp.  This  trash  crushes  or  shades 
vemal  pool  plants,  disrupts  the 
hydrolugic  functions  of  the  pool,  and  in 


some  cases,  may  release  toxic 
substances. 

Vemal  pools  in  San  Ehego  Countv 
have  also  been  degraded  by  off-road 
vehicles.  These  vehicles  compact  soils, 
cmsh  plants  when  water  is  present, 
cause  turbidity,  and  leave  deep  ruts. 
This  type  of  damage  may  alter  the 
microhydrology  of  the  pools.  Dirt  roads 
that  go  through  or  adjacMit  to  pools  are 
widened  as  motorists  try  to  avoid  mud 
puddles  and  in  this  way.  the  pools  are 
gradually  destroyed. 

The  San  Diego  iairy  shrimp's  vernal 
pool  habitat  is  also  vulnerable  to 
indirect  destruction  due  to  the  alteration 
of  the  supporting  watershed.  An 
increase  in  water  due  to  urban  run-off 
leads  to  increased  inundation  and 
makes  pools  vulnerable  to  invasion  by 
marshy  plant  species  resulting  in 
decreased  abundance  of  obligate  vernal 
pool  taxa.  At  the  other  extreme,  some 
pools  have  heen  drained  or  blocked 
from  their  source  of  water  and  have 
shown  an  increased  domination  by 
upland  plant  species.  The  Sau  Diego 
fairy  shrimp  is  especially  vulnerable  to 
alterations  in  hydrology. 

Development  projects  adjacent  to 
vemal  pools  are  often  responsible  for 
adverse  alterations  in  drainage. 
Hydrological  alterations  are  sometimes  a 
result  of  agricultural  development,  or  a 
combination  of  urban  development  and 
agriculture. 

B.  Ovenitilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutihzation  is  not  currently  a 
known  threat  factor  for  the  S.-m  Diego 
fairy  shrimp. 

C.  Disease  or  Predation 

As  vernal  pools  mature,  there  is  a 
gradual  increase  in  numljers  and  size  of 
predaceous  aquatic  insects,  Imown  to 
consume  fairy  shrimp  (Zedler  1987). 

D.  The  Inadeqt  locy  of  Existing 
RegtUaton  Machaiusms 

Existing  regulatory  mechanisms  that 
could  provide  some  protection  for  the 
San  Diego  fairy  shrimp  im^lude:  (1) 
Consideration  under  the  California 
Environmental  Quality  Act  (CEQA);  (Z) 
implementation  of  conservation  plans 
pursuant  to  the  State  of  California's 
Natural  CoBimunitv  ConservaHoB 
Planning  Act  of  1991  (NCCP).  the  San 
Diego  Muhiple  Species  Conservation 
Plan  (MSCP),  and  the  San  Diego  County 
Multiple  Habitat  Conservation  Plan 
(MHCP);  (3)  section  404  of  the  Federal 
Clean  Water  Act;  (4)  occurrence  with 
other  species  protected  by  the  Fedoral 
Endangered  Species  Act;  (5J  land 
acquisition  and  management  by  Federal. 
State,  or  local  agencies,  or  by  private 
groups  and  organisations;  (6)  local  hm-s 
and  regulations;  and  (7)  Mexican  law. 
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Most  of  the  mown  populations  of  the 
taxon  occur  oi  privately  owned  land. 
Local  lead  ageicies  empowered  to 
uphold  and  er  force  the  regulations  of 
the  CEQA  hav  3  made  determinations 
that  have  or  will  adversely  affect  the 
San  Diego  fair  i  shrimp.  Required 
biological  sun  eys  are  often  inadequate 
and  project  pr)ponents  may  ignore  the 
results  of  surv  jys  if  occurrences  of 
sensitive  spec  es  are  viewed  as  a 
constraint  on  )roject  design.  Mitigation 
measures  use(  to  condition  project 
approvals  are  jssentially  experimental 
and  fail  to  adequately  guarantee 
protection  of  sustainable  populations. 

For  example ,  in  San  Diego  County, 
vernal  pools  c  )ntaining  the  San  Diego 
fairy  shrimp  a  id  the  Federal-  and  State- 
listed  Pogogyr  e  abramsii  (San  Diego 
mesa  mint)  w(  re  destroyed  without 
adequate  environmental  documentation 
or  coordinatio  i  with  the  Service  and  the 
California  Dep  artment  of  Fish  and 
Game.  In  this  i  :ase,  the  project 
proponent  wai ;  a  school  district. 

Section  153  (0  of  CEQA  requires  that 
impacts  to  anj  taxon  that  meets  the 
criteria  for  list  ng  under  the  California 
Endangered  S  )ecies  Act  be  treated  as 
significant  reg  irdless  of  its  current 
listing  status. '  'he  San  Diego  fairy 
shrimp  has  be  in  recognized  as  a  distinct 
taxon  by  the  » :ientific  and  local 
conservation  c  ommunities  since  1990. 
Impacts  to  thi!  species  would  qualify  as 
significant  um  !er  section  15380  of 
CEQA  even  th  sugh  this  species  was  not 
formally  recof  nized  until  1993  (Fugate 
1993).  Howevi  sr,  this  taxon  has  only 
been  consider  id  in  a  limited  number  of 
environmenta  impact  reports  since 
1990. 

In  1991,  the  State  of  California 
established  th  j  NCCP  program  to 
address  the  cg  nservation  needs  of 
natural  ecosys  tems  throughout  the  State. 
The  initial  foe  lis  of  this  program  was  the 
coastal  sage  sc  rub  community.  The  San 
Diego  fairy  shi  imp  is  found  in  vernal 
pools  and  not  coastal  sage  scrub.  The 
San  Diego  fair  f  shrimp  is  being 
considered  under  the  MSCP  and  MHCP 
programs.  Thf  se  programs,  under 
development  >y  the  County  of  San 
Diego  and  its  i  :oastal  cities,  are-being 
integrated  as  c  omponents  of  the  NCCP 
program.  How  ever,  these  programs  are 
still  in  the  de\  elopmental  phase,  and  it 
is  uncertain  a;  to  what  degree  they  will 
be  successful  n  providing  protection  for 
this  species.  F  ar  example,  two 
alternatives  ol  the  MSCP  (coastal  sage 
scrub  and  public  lands)  would  not 
provide  adeqi  ate  preservation  for  the 
San  Diego  fairy'  shrimp  because  much  of 
the  shrimp's  li  abitat  (vernal  pools) 
would  beexcljded. 


Under  section  404  of  the  Clean  Water 
Act,  the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
into  waters  of  the  United  States, 
including  navigable  waters,  wetlands 
(e.g.,  vernal  pools),  and  other  waters. 
The  Clean  Water  Act  requires  project 
proponents  to  obtain  a  permit  from  the 
Corps  prior  to  undertaking  many 
activities  (e.g.,  grading,  discharge  of  soil 
or  other  fill  material,  etc.)  that  would 
result  in  the  fill  of  wetlands  under  the 
Corps'  jurisdiction.  The  Corps 
promulgated  Nationwide  Permit 
Number  26  (see  33  CFR  330.5(a)(26))  to 
address  fill  of  isolated  or  headwater 
wetlands  totalling  less  than  10  acres. 
Under  Nationwide  Permit  26,  proposals 
that  involve  the  fill  of  wetlands  less 
than  one  acre  are  considered  authorized. 
Where  fill  would  adversely  modify 
between  1  to  10  acres  of  wetland,  the 
Corps  circulates  a  predischarge 
notification  to  the  Service  and  other 
interested  parties  for  comment  to 
determine  whether  or  not  an  individual 
permit  should  be  required  for  a 
proposed  fill  activity  and  associated 
impacts. 

Individual  permits  are  required  for 
the  discharge  of  fill  material  that  would 
fill  or  adversely  modify  greater  than  10 
acres  of  wetlands.  The  review  process 
for  the  issuance  of  individual  permits  is 
more  rigorous  than  for  nationwide 
permits.  Unlike  nationwide  permits,  an 
analysis  of  cumulative  wetland  impacts 
is  required  for  individual  permit 
applications.  Resulting  permits  may 
include  special  conditions  that  require 
the  avoidance  or  mitigation  of 
environmental  impacts.  On  nationwide 
permits,  the  Corps  has  discretionary 
authority  to  require  an  applicant  to  seek 
an  individual  permit  if  the  Corps 
believes  that  the  resources  are 
sufficiently  important,  regardless  of  the 
wetland's  size.  In  practice,  the  Corps 
rarely  requires  an  individual  permit 
when  a  project  would  qualify  for  a 
nationwide  permit,  unless  when  a 
threatened  or  endangered  species  or 
other  significant  resources  would  be 
adversely  affected  by  the  proposed 
activity. 

The  San  Diego  fairy  shrimp  could 
potentially  be  affected  by  projects 
requiring  a  permit  from  the  Corps  under 
section  404  of  the  Clean  Water  Act. 
Although  the  objective  of  the  Clean 
Water  Act  is  to  "restore  and  maintain 
the  chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters"  (Pub.  L. 
92-500).  which  include  navigable  and 
isolated  waters,  headwaters,  and 
adjacent  wetlands,  no  specific 
provisions  adequately  address  the  need 
to  conserve  candidate  species  such  as 
the  San  Diego  fairy  shrimp. 


Even  if  the  Corps  establishes 
jurisdiction  under  the  Clean  Water  Act 
over  vernal  pools,  this  does  not  ensure 
their  protection.  At  least  two  vernal 
pool  complexes  under  Corps 
jurisdiction  in  San  Diego  County  have 
been  destroyed  or  degraded  without  a 
section  404  permit  (Jim  Dice,  Calif. 
Department  of  Fish  and  Game,  pers. 
comm.,  1993;  U.S.  Fish  and  Wildlife 
Service  data  files). 

The  Act  can  incidentally  afford 
protection  to  the  San  Diego  fairy  shrimp 
if  they  co-exist  with  species  already 
listed  as  threatened  or  endangered. 
Pogogyne  abramsii  (San  Diego  mesa 
mint),  Pogogyne  nudiscula  (Otay  Mesa 
mint),  Orcuttia  californica  (California 
orcutt  grass),  Eryngium  aristulatum  var. 
parishii  (San  Diego  button  celery),  and 
the  Riverside  fairy  shrimp 
[Streptocephalus  wootoni)  are  listed  as 
endangered  under  the  Act  and  occur  in 
the  same  habitat  as  the  San  Diego  fairy 
shrimp.  However,  these  species  are 
generally  not  found  in  the  same  vernal 
pool  complexes  as  the  San  Diego  fairy 
shrimp.  The  Riverside  fairy  shrimp  and 
San  Diego  fairy  shrimp  co-exist  in  only 
three  vernal  pool  complexes  in  San 
Diego  County.  Within  a  vernal  pool 
complex,  the  San  Diego  fairy  shrimp 
does  not  often  occur  in  the  same  pools 
as  listed  species. 

Land  acquisition  and  management  by 
Federal,  State,  or  local  agencies,  or  by 
private  groups  and  organizations  has 
contributed  to  the  protection  of  some 
localities  inhabited  by  this  taxon. 
However,  as  discussed  below,  these 
efforts  are  often  directed  at  other  species 
and  are  inadequate  to  assure  the  long- 
term  survival  of  the  San  Diego  fairy 
shrimp. 

The  San  Diego  fairy  shrimp  occurs 
within  the  California  Department  of 
Transportation  Vernal  Pool  Preser\'e. 
Although  these  pools  are  managed  for 
the  long-term  protection  of  vernal  pool 
flora  and  fauna,  off-road  vehicle 
activity,  development  proposals 
immediately  adjacent  to  the  preserve, 
and  proposed  restoration  actions 
threaten  the  San  Diego  fairy  shrimp  at 
this  locality  (Hogan  and  Belk  1992;  M. 
Simovich,  j>ers.  comm.,  1993). 

The  San  Diego  fairy  shrimp  also 
occurs  in  northwestern  Baja  California, 
Mexico.  The  Service  is  not  aware  of  any 
existing  regulatory  mechanisms  in 
Mexico  that  would  protect  the  San 
Diego  fairy  shrimp  or  its  habitat. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Cattle  grazing  occurs  on  Otay  Mesa  in 
areas  where  several  vernal  pool 
complexes  contain  the  San  Diego  fairy 
shrimp.  Livestock  grazing  typically 
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changes  the  composition  of  native  plant 
communities  by  reducing  or  eliminating 
those  species  that  can  not  withstand 
trampling  and  by  enabling  more 
resistant  (usually  non-native)  species  to 
increase  in  abundance.  Taxa  that  were 
not  previously  part  of  the  native  flora 
may  be  introduced  and  flourish  under  a 
grazing  reginie  and  may  reduce  or 
replace  native  species  through 
competition  for  resources. 

Disturbance  of  vernal  pools  in  San 
Diego  County  increases  the  potential  for 
other  fairy  shrimp  species  (such  as  the 
widespread  Branchinecta  lindahli)  to 
replace  the  San  Diego  fairy  shrimp, 
which  is  unable  to  persist  under 
disturbed  conditions  (M.  Simovich,  in 
litt.,  University  of  San  Diego,  1992). 

San  Diego  fairy  shrimp  are  highly 
reliant  on  seasonal  rainfall.  Drier 
conditions,  such  as  those  that  prevailed 
from  1986  to  1992,  reduce  the  number 
of  individuals  in  populations.  Climatic 
conditions  stress  species.  Negative 
effects  of  habitat  loss  and  degradation 
from  other  factors  including 
development,  discing,  and  grazing, 
when  combined  with  climatic 
conditions,  increase  the  level  of  threat 
to  the  San  Diego  fairy  shrimp. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  hiture  threats  faced  by  the 
San  Diego  fairy  shrimp  in  determining 
to  propose  this  rule.  Based  on  this 
evaluation,  the  Service  finds  that  the 
preferred  action  is  to  list  the  San  Diego 
fairy  shrimp  as  endangered.  The  San 
Diego  fairy  shrimp  is  threatened  by  one 
or  more  of  the  following  factors:  Habitat 
alteration  and  destruction  resuhing  from 
urban  and  agricultural  development; 
alteration  of  hydrology:  off-road  vehicle 
use/recreational  activities;  inadequate 
regulatory  mechanisms;  and  grazing. 

The  San  Diego  fairy  shrimp  is  in 
imminent  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Critical  habitat  is  not  being 
proposed  for  this  taxon  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  taxon  is  listed.  Critical  habitat 
is  not  determinable  if  insufficient 
information  exists  to  perform  an 
economic  impact  analysis  of  designating 
a  particular  area  as  critical  habitat,  or  if 
the  biological  needs  of  the  species  are 
not  sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12(a)(2)). 


The  Service  is  in  the  process  of 
defining  critical  habitat  and  determining 
more  clearly  what  the  ecological 
requirements  and  constituent  elements 
are  for  the  San  Diego  fairy  shrimp.  The 
Service  may  find  that  determination  of 
critical  habitat  is  not  prudent  for  this 
taxon,  however,  at  this  time  designation 
of  critical  habitat  is  not  determinable. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  and 
animals  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agencies  expected  to  have 
involvement  with  the  San  Diego  fairj- 
shrimp  include  the  Army  Corps  of 
Engineers  and  the  Environmental 
Protection  Agency  due  to  their  permit 
authority  under  section  404  of  the  Clean 
Water  Act.  The  San  Diego  fairy  shrimp 
occurs  on  the  U.S.  Navy's  Miramar  Air 
Station.  This  base  will  likely  be 
involved  through  military  activities  or 
potential  excessing  of  Federal  lands.  . 


The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  to  attempt  any  of  these), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species  of  wildlife.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carrj'  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  such  permits  are 
at  50  CFR  17.22  and  17.23.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances  involving 
trade,  permits  may  be  issued  for  a 
specified  time  to  relieve  undue 
economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  The  San  Diego  fairy  shrimp  is 
not  involved  in  trade,  and  such  permit 
requests  are  not  expected. 

Requests  for  copies  of  the 
requirements  and  regulations  on  permits 
or  trade  in  wildlife  and  plants  and 
inquiries  regarding  them  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Ser\'ice,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland.  Oregon  97232- 
4181  (503/231-2063;  FAX  503/231- 
6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agrncies.  the 
scientific  community.  irdustr>'.  oranv 
other  intfirested  party  corcerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  ti:xc>n; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
rea.sons  why  any  habitat  should  or 
should  not  he  determined  to  be  critical 
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The  primary  author  of  this  proposed  rule 
is  Fred  M  Roberts,  Jr.,  Carlsbad  Field  Office 
(see  ADDRESSES  sectioii). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation.       ■ 

Proposed  Regulation  Promulgation  ~ 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  CRUSTACEANS,  to  the  List 
of  Endangered  and  Threatened  Wildlife: 


§17.11 
wildlife. 

*_       • 

(h)* 


Endangered  and  threatened 


Species 


Common  nam  i 


Scientiitc  name 


Historic  range 


Vertebfate  popu- 
lation where  en- 
dangered or  threat- 
ened 


Status       Wt)en  listed 


Critical 
habitat 


Special 
rules 


Crustaceana 


Shrimp,  San  Die(  o 
fairy. 


Branchinecta 
sandiegoertsts. 


U.S.A.  (CA).  Mexico     NA 


MA 


NA 
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i;'"d:  July  27.  1994. 
Mollie  H,  Beattie, 

Director.  U.S.  Fish  and  Wildlife  Senice. 
jFR  Doc.  94-18931  Filed  8-1-94;  8:45  ami 
BILUMQ  CODE  4310-S5-P 


50  CFR  Part  17 

RIN  1018-AC65 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  to  List  Two 
Plants  From  Southwestern  California 
as  Endangered  and  Threatened , 

AGENCY:  Fi.sh  and  Wildlife  Ser\ice, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(SetVice)  proposes  to  list  Downingia 
concolor  var.  brevior  (Cuyamaca  Lake 
downingia)  as  endangered  and 
Limnanthes  gracilis  ssp.  parishii 
(Parish's  meadowfoam)  as  threatened 
throughout  their  respective  ranges  in 
southwestern  California  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  These  species  occur  in 
vernaliy  moi.st  soiLs  of  montane  wet 
meadows,  near  springs  and  seeps,  or 
vernal  pools  within  the  Peninsular 
Ranges  of,southvve.stern  California. 
-  These  plants  are  imperiled  by  a  variety 
of  factors.includingnheration  of 
wetland  hydrology,  cattle  grazing, 
recreational  activities,  recreational 
development,  off-road  vehicle  activity, 
and  competition  from  exotic  plant 
species.  This  proposed  rule,  if  made 
(Inal,  would  extend  protection  under 
the  Act  to  these  two  plants.  Critical 
habitat  is  not  being  proposed  at  this 
time.  Additional  dataand  information, 
which  may  assist  the  Service  in  making 
a  final  deci.sion  on  this  proposed  action, 
is  solicited  on  the  s.tatus  of  these 
species. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  3,, 
1994.  Public  hearing  requests  must  be 
received  by  September  19, 1994. 

ADDRESSES:  Contments  and  materials 
concerning  this  proposal  should  be  serit 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office, 
2730  Loker  Avenue  VVe,st,  Carlsbad. 
California  92008.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Debbie  Kinsinger,  Botanist,  at  the  above 
'iddress  (telephone  619/431-9440). 


SUPPLEMENTARY  INFORMATION: 
Background 

Downingia  concolor  var.  brevior 
(Cuyamaca  Lake  downingia)  and 
Limnanthes  gracilis  ssp.  parishii 
(Parish's  meadowfoam)  occur  in 
association  with  meadows  and 
drainages  of  the  Peninsular  Ranges  of 
southwestern  California  from  the  Santa 
Ana  Mountains  of  extreme  southwestern 
Riverside  County,  south  to  the  Laguna 
Mountains  of  southern  San  Diego 
County,  California.  Both  plant  taxa  are 
restricted  to  grassy  meadows  that  are 
vernaliy  wet  (wet  during  the  rainy 
season)  with  saturated  soil  conditions 
and  shallow  pools  for  several  weeks  at 
a  time.  Between  the  ponded  areas  are 
drier  mounds,  called  mima  mounds. 
This  type  of  physiography  is  referred  to 
as  a  montane  meadow-vernal  pool 
association. 

The  largest  populations  of  both  taxa 
are  located  within  the  Cuyamaca  Valley 
in  the  Cuyamaca  Mountains  of  central 
San  Diego  County,  California.  Although 
tlie  vernal  pool  and  mima  mound 
topography  is  mostly  obliterated,  much 
<jf  the  unique,  montane,  vernal  pool 
fiora  remains.  This  flora  includes  a 
number  of  disjunct  species  that  are  more 
frequently  associated  with  vernal  pools 
of  coastal  San  Diego  County  or  central 
California  (e.g.,  Deschampsia 
danthonioides  [annua]  hairgrass), 
Blennosperma  nanum  (common 
blennosperma).  and  Delphinium 
hesperiumssp.  cuynmacae  (Cuyamaca 
larkspur)  (Beauchamp  1986a,  Winter 
1991)). 

Historically,  a  depression  at  the 
southwestern  end  of  the  Cuyamaca 
Valley  formed  a  small  lake  that  dried  up 
in  the  summer.  This  area  was  referred 
to  as  "Laguna  Que  Se  Seca  "  (the  lake 
that  dries  up)  (Allen  and  Curto  1987). 
This  area  and  the  rest  of  the  valley 
supported  a  complex  of  vernal  pools 
and  mima  mounds.  A  dam  was  built  in 
188B  at  the  Boulder  Creek  outlet  of 
Cuyamaca  Lake.  The  dam  created  a 
permanent  reser\oir  known  as 
Cuyamaca  Lake.  A  dike  built  in  1967 
allowed  water  to  be  pumped  from  the 
reservoir  .so  that  the  valley  could  be  kept 
in  a  flooded  condition  throughout  the 
summer  (Ball  et  al.,  unpub.  man.).  In 
wet  years,  the  reservoir  and  dike  system 
allows  the  entire  valley  to  remain 
flooded  for  extended  periods  (Bauder 
1992).  Many  areas  supporting  these  taxa 
have  been  moderately  to  heavily  grazed 
in  the  past  and  some  areas  continue  to 
be  adversely  affected  by  livestock  and 
horses.  For  example,  heavy  grazing  in 
the  Laguna  Mountains  since  the  1880's 
has  resulted  in  the  increased  abundance 
of  introduced  annual  grasses  and  forbs. 


the  scarcity  of  organic  matter,  and 
severe  gullying  and  erosion  (Sproul 
1979). 

Downingia  concolor  var.  brevior 
(Cuyamaca  Lake  downingia)  was 
described  by  R.  McVaugh  (1941)  based 
on  a  collection  by  L.  Abrams  at 
Cuyamaca  Lake,  Cuyamaca  Mountains, 
San  Diego  County,  California. 
Beauchamp  (1986b)  elevated  the  plant 
to  a  subspecies  following  the 
suggestions  of  Thome  (1978).  However. 
Ayers  (1993)  also  recognized  this  plant 
as  D.  c.  var.  brevior  following 
McVaugh's  (1941)  treatment  of  this 
taxon. 

Downingia  concolor  var.  brevior  is  a 
member  of  the  bellflower  family 
(Campanulaceae).  This  plant  is  a  low. 
slightly  succulent  annual  herb,  with 
stems  5  to  20  centimeters  (cm)  (2  to  8 
inches  (in))  long.  The  flowers  are  blue 
and  white  with  a  4-sided  purple  spot  at 
the  base  of  the  united  petals.  The  fruit 
is  12  to  15  mm  (0.5  in)  long  and  the 
seeds  have  linear  striations  (lines).  D. 
concolor  var.  brev/or  blooms  from  May 
to  July  and  sets  seed  from  June  to 
August.  The  seeds  are  dispersed  by 
flooding  and  require  brief  inundation 
for  germination  (Munz  1974.  Bauder 
1992). 

Downingia  concolor  var.  brevior  can 
be  distinguished  from  the  only  other 
member  of  this  genus  that  occurs  in 
southern  California,  D.  cuspidata,  by  the 
form  of  the  striations  on  the  seed  and  by 
the  color  of  the  flower.  It  can  be 
distinguished  from  the  more  northern  D. 
concolor  var.  concolorby  the  size  of  the 
fruit  and  how  rapidly  the  fruit  splits 
open  when  the  seeds  are  mature  (Ayers 
1993). 

Downingia  concolor  var.  brevior  is 
restricted  to  a  single  population  at 
Cuyamaca  Lake  in  the  Cuyamaca  Valley 
of  San  Diego  County.  California  on  land 
owned  by  the  Lake  Cuyamaca 
Recreation  and  Park  District. 
Historically,  the  population  of  D. 
concolor  var.  brevior  was  located 
throughout  much  of  the  valley  floor. 
This  population  has  now  been  largely 
restricted  to  the  shore  of  the  lake, 
penetrating  into  the  valley  floor  during 
dry  years.  From  1988  to  1992  one 
population  existed  in  the  vicinity  of 
Cuyamaca  Lake,  consisting  of  between  9 
and  24  stands.  Combined,  these  stands 
occupied  less  than  200  acres  and 
frequently  occupied  less  than  100  acres. 
The  number  of  individuals  within  these 
stands,  and  the  location  and  size  of 
these  stands  vary  in  any  given  year  in 
response  to  rainfall,  the  extent  of  winter 
flooding,  and  temperature  (Bauder 
1992). 

Limnnnthes  gracilis  ssp.  parishii 
(Parish's  meadowfoam)  was  first 
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less  than  1.5  km  (1  mi),  and 
concentrated  within  a  9  square  km  (4 
square  mi)  area.  Approximately  120 
hectares  (ha)  (300  acres  (ac))  of  a 
potential  800  ha  (2,000  ac)  of  the 
Cuyamaca  Valley  and  Stonewall  Creek 
area  are  occupied  by  L.  gracilis  ssp. 
parishii.  The  number  of  individuals  and 
the  location  and  size  of  stands  within 
this  area  varies  in  any  given  year  in 
response  to  rainfall,  the  extent  of  winter 
flooding,  and  temperature  (Bauder 
1992).  Under  favorable  conditions,  L 
gracilis  ssp.  parishii  can  be  a 
conspicuous  element  of  the  Cuyamaca 
Valley  during  the  spring  bloom  (Craig 
Rieser,  Pacific  Southwest  Biological 
Services,  pers.  comm.,  1993). 

Other  populations  of  L/ninon£iies 
gracilis  ssp.  parishii  are  considerably 
smaller,  both  in  number  of  individuals 
and  the  extent  of  occupied  habitat 
relative  to  the  Cuyamaca  Valley 
population.  They  range  in  size  from  less 
than  2  ha  (5  ac)  to  as  much  as  40  ha  (100 
ac)  in  extent,  and  most  populations 
contain  fewer  than  1000  individuals.  At 
least  five  of  these  other  populations 
occur  on  National  Forest  lands.  A  single 
isolated  population  is  located  in  vernal 
pools  on  the  Santa  Rosa  Plateau  of 
southwestern  Riverside  County, 
California.  This  area  of  approximately  2 
ha  (5  ac)  is  managed  by  The  Nature 
Conservancy  (TNC).  One  additional 
population  has  been  introduced  to 
National  Forest  lands  in  the  Laguna 
Mountains  from  seeds  gathered  from  the 
Cuyamaca  Valley  population  (Winter' 
1991,  CNDDB  1992). 

Previous  Federal  Action 

Federal  government  action  on  the  two 
plant  taxa  considered  in  this  rule  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  and  presented  to  Congress 
on  January  9, 1975,  recommended 
Limnanthes  gracilis  var.  parishii  (=  L.g. 
ssp.  parishii)  for  endangered  status.  The 
Service  published  a  notice  in  the  July  1, 

1975,  Federal  Register  (40  FR  27823),  of 
its  acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act,  and 
of  the  Service's  intention  to  review  the 
status  of  the  plant  taxa  named  therein, 
including  Lg.  ssp.  parishii.  The  Service 
published  a  proposal  in  the  June  16, 

1976.  Federal  Register  (42  FR  24523)  to 
determine  approximately  1,700  vascular 
plants  to  be  endangered  species 
pursuant  to  section  4  of  the  Act. 


Limnanthes  gracilis  ssp.  parishii  was 
included  in  this  Federal  Register  notice. 

General  comments  received  in 
response  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978. 
Federal  Register  notice  (43  FR  17909). 
The  Endangered  Species  Act 
amendments  of  1978  required  all 
proposals  over  2  years  old  to  be 
withdrawn,  although  a  1-year  grace 
period  was  given  to  those  proposals.  In 
the  December  10, 1979,  F^eral  Register 
(44  FR  70796),  the  Service  published  a 
notice  of  withdrawal  for  that  portion  of 
the  June  6, 1976,  proposal  that  had  not 
been  made  final  and  which  included  L. 
g.  ssp. .parishii. 

The  Service  published  an  updated  • 
Notice  of  Review  of  Plants  in  the 
Federal  Register  on  December  15, 1980 
(45  FR  824i!0).  This  notice  included 
Downingia  c^ncolor  var.  brevier  and 
Limnanthes  gracilis  ssp.  parishii  as 
category  1  candidate  taxa  (species  for 
which  data  in  the  Service's  possession 
are  sufficient  to  support  a  proposal  for 
listing).  On  November  28, 1983,  the 
Service  published  a  supplement  to  the 
Notice  of  Review  cf  Plants  in  the 
Federal  Register  (48  FR  53640).  This 
notice  was  again  revi.sed  on  September 
27.  1985  (50  FR  3952r,).  Both  plant  ta.xa 
were  included  in  1933  and  1985 
supplemerrts  to  the  Notice  of  Review  of 
Plants  as  category  2  candidate  taxa 
(species  for  which  data  in  the  Servicers 
possession  indicate  listing  may  be 
appropriate,  but  for  which  additional 
biological  information  is  needed  to  - 
support  a  proposed  rule).  The  Notice  of 
Review  of  Plants  was  again  revised  on 
February  21,  1990  (55  FR  6184),  and 
again  on  September  30,  1993  (58  FR 
51144).  Downingia  concolorvax.  brevior- 
was  included  as  a  category  1  candidate 
taxon.  and  Limnanthes  gracilis  ssp. 
parishii  as  a  category  2  candidate  taxon 
in  both  notices. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in 
1982,  requires  the  Secretary  to  make 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13, 1982  be  treated  as  having 
been  newly  submitted  on  that  date.  "This 
was  the  case  for  Limnanthes  gracilis  ssp. 
parishii  because  the  1975  Smithsonian 
report  had  been  accepted  as  a  petition. 
On  October  13. 1983,  the  Service  found 
that  the  petitioned  listing  of  this  species 
was  warranted  but  precluded  by  other 
pending  listing  proposals  of  higher 
priority,  pursuant  to  section 
4(bJ(3)(B)(iii)  of  the  Act.  Notification  of 
this  finding  was  published  in  the 
Federal  Register  on  January  20, 19H4 
(49  FR  2485).  Such  a  finding  requires 
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the  petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987, 1988,  1989, 
1990, 1991, and  1992. 

The  Service  made  a  final  "not 
warranted"  finding  on  the  1975  petition 
with  respet.t  to  L.  g.  ssp.  parishii  and 
864  other  species  in  the  Det;ember  9, 
1993,  Federal  Register  (58  FR  64828- 
45).  One  reason  was  cited  as  the  basis 
■for  this  finding  on  this  species  that  was 
based  upon  data  not  then  available  to 
the  Service  in  late  summer  1993:  current 
threat':  (i.e.,  the  five  factors  described 
below  under  50  CFR  424.11)  throughout 
a  significant  portion  of  the  species' 
range.  The  species  was  retained  in 
Category  2  on  the  basis  that  it  may  be 
subject  to  extinction  or  endangerment 
from.uncontrolled  loss  of  habitat  or 
from  other  man-c.aused  changes  to  its 
environment  (58  FR  64840).  Since  the 
summer'of  1993,  the  Service  has 
completed  or  obtained  survey  and  other 
data  that  adequately  describe  those 
factors  that  are  placing  L  g.  ssp.  parishii 
at  risk  of  extinction.  The  Service  has 
proceeded  to  propose  this  species  along 
with  the  Lake  Cuyamaca  downingia  that 
occupies  the  .same  general  part  of 
.southern  California. 

On  December  14, 1990,  the  Service 
received  a  petition  dated  December  5, 
1990,  from  Mr.  David  Hogan  of  the  San 
Diego  Biodiversity  Project,  to  list 
Downingia  concolor  ssp.  brevior  (=D.  c. 
var.  brevior)  as  an  endangered  species. 
The  petitioner  also  requested  the 
designation  of  critical  habitat  for  this 
species.  "The  Service  evaluated  the 
petitioner's  requested  action  for  D.  c. 
var.  brevior  and  published  a  90-day 
finding  on  August  30, 1991  (56  IR 
42968)  that  substantial  information 
existed  indicating  that  the  requested 
action  may  be  warranted.  Publication  of 
this  proposal  constitutes  the  final 
finding  that  the  petitioned  action  is 
warranted  for  this  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Ac1  (10  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
delerniihed  to  be  an  endangered  or 
threatened  species  due  to  oria  or  more 
of  the  five  factors  desfj-ibed  in  section 
4(ii)(l)  and  50  CFR  424.11.  These  factors 
Tmd  their  application  to  Downingia 
concolor  E.  Greene  var.  brevior 
McVaugh  (Cuyamaca  Lake  downingia) 
and  /jninon//?esgrocj7/s  Howell  ssp.. 


parishii  (Jepson)  Beauch  (Parish's 
meadowfoam)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curiailment  of  its  Habitat  or  Range 

Impacts  that  result  in  the  loss, 
degradation,  and  fragmentation  of 
vemally  moist  wet  meadows  are 
contributing  to  the  decline  of 
Limnanthes  gracilis  ssp.  parishii  and 
Downingia  concolor  var.  brevior.  The 
habitat  for  both  these  taxa  is  threatened 
by  recreational  developments,  off-road 
vehicle  use,  trampling,  alterations  of 
hydrology  and  the  introduction  of  exotic 
plants. 

Historically,  montane  wet  meadow 
and  vernal  pool  habitats  were  much 
more  abundant  in  the  Peninsular  Ranges 
of  San  Diego  County  (Winter  1991).  The 
wet  meadows  surrounding  Cuyamaca 
I^ake  reservoir  support  the  most 
significant  populations  of  Limnanthes 
gracilis  ssp.  parishii  and  Downingia 
concolor  var.  brevior.  The  entire 
Cuyamaca  Valley  was  originally  a 
montane  meadow-vernal  pool  complex. 
Dredging  during  dam  construction  in 
1886  altered  the  natural  topography  of 
the  valley  and  its  vernal  pools.  Mima 
mounds  were  likely  excavated  since 
"much  of  the  earth  used  for  the  dam 
was  taken  from  the  meadow  north  of  the 
dam  and  from  the  valley  floor"  (Allen 
and  Curto  1987).  Later,  160  ha  (400  ac) 
of  the  valley  outside  the  reservoir  was 
leased  from  Helix  Water  Di.strict  and 
planted  in  grain. 

Loss  of  wet  meadow  habitat  continues 
as  a  result  of  excessive  water  inundation 
at  Cuyamaca  Lake  re.servoir  and  within 
Cuyamaca  Valley  above  the  dike. 
Studies  of  Limnanthes  gracilis  ssp. 
parishii  and  Downingia  concolor  var. 
brevior,  conducted  between  1988  and 
1992,  have  demonstrated  th.^f  extended 
inundation  at  Cuyamaca  L&kc  caused 
extirpation  of  stands  for  these  two 
species  (Bauder  1992).  The  reservoir 
provides  domestic  water,  flood  control, 
and  recreational  activities  such  as 
fishing  and  duck  hunting.  These  uses 
are  administered  through  agreements 
between  the  Helix  Water  District,  the 
City  of  San  Diego's  El  Capitan  Reservoir, 
and  Lake  Cuyamaca  Recreation  and  Park 
District  (Bauder  1992).  Approximately 
81  ha  (150  ac)  of  potential  meadow 
habitat  are  permanently  inundated.  The 
system  of  dikes  built  in  1967  allows  an 
additional  273  ha  (675  ac)  to  be 
inundated  for  extended  periods  of  time 
during^periodsof  high  precipitation; 
that  occurred  as  recently  as  1993  (Hugh 
Marks,  Cuyamaca  Lake  Recreation  and 
Parks  District  Manager,  pers.  comm., 
1993).  L.  gracilis  ssp.  parishii  is  less  able 
to  recover  from  excessive  inundation 


than  D.  concolor  var.  brevior.  as  shown 
by  the  lack  of  re-establishment  in  areas 
of  previous  inundation  (Bauder  1992). 

A  variety  of  indirect  impacts  are 
associated  with  the  diversion  of  water 
entering  the  Cuyamaca  Lake  reservoir 
basin.  Diversion  often  results  in  the 
alteration  of  small  drainages  by  down 
cutting  and  streambank  erosion,  whidi 
contributes  to  the  loss  of  potentially 
suitable  habitat  upstream  of  Cuyamaca 
Lake.  Fluctuating  lake  levels  also 
increase  channel  erosion  by  changing 
the  gradient  and  velocity  of  surrounding 
drainages.  Erosion  is  further  intensified 
by  the  decrease  in  groundwater  levels 
caused  by  numerous  wells  in  the  area. 
When  streamflow  velocities  are  high, 
Downingia  and  Limnanthes  seeds  and 
plants  can  be  buried  or  washed  away.  In 
dry  years,  meadows  exposed  by  the 
receding  shoreline  dry  prematurely  as 
the  groundwater  level  falls.  Roads 
without  adequate  culverts  also  divert 
water  flow.  Road  maintenance  and 
herbicidal  weed  abatement  often 
preclude  the  re-establishment  of  seeds 
in  areas  of  suitable  habitat  (Bauder 
1992).  In  addition,  the  alteration  of 
hydrology  in  Cuyamaca  Valley  promotes 
the  invasion  of  exotic  species  (e.g., 
Lolium  perenne  (ryegrass)  and  Poa 
pratensis  (Kentucky  bluegrass))  known 
to  displace  native  plant  species.  These 
indirect  effects  can  have  significant, 
long-term  impacts  on  the  meadow 
habitats  and  associated  sensitive  plant 
species. 

Direc;{  loss  of  both  species'  habitat  at 
the  resen'oir  is  substantial.  For  example, 
a  parking  lot  and  a  campground  on  the 
south  end  of  Cuyamaca  Lake  rescaoir  at 
Los  Caballos  have  displaced  habitat 
(Bauder  1992).  The  Prado  campground 
on*the  Cleveland  National  Forest  also 
displaced  Limnanthes  gracilis  ssp. 
parishii  (Devoree  Volgarino,  Cleveland 
National  Forest,  pers.  comm.,  1993).  Tlie 
construction  of  a  Boy  Scout  frail  in  1976 
destroyed  a  population  of  L.  g.  ssp. 
parishii  in  Canebrake  Canyon,  north  of 
Cuyamaca  Lake  (CNDDB  1992).  A  frail 
around  the  perimeter  of  Cuyaniar:3  Luke 
bisects  .several  populations  of  both 
species  (Ellen  Bauder.  Ph.D., 
Department  of  Biology.  San  Diego  St.ito 
University,  pers.  comm.,  1993). 

Several  large  wet  meadows  in  tho 
Laguna  Mountains  of  the  Cleveland 
National  Forest  support  Limnanthes 
gracilis  ssp.  parishii.  However,  the 
CTeation  of  two  shallow  reservoirs  in 
these  meadows  have  resulted  in  year 
round  inundation  of  potential  Lg.  ssp. 
porishii  habitat  (Winter  1991). 

Traffic  from  ofT-road  vehicles,  horses, 
and  hikers  in  the  Laguna  Mountain 
meadows  indirectly  impacts 
Limnanthes  gracilis  ssp.  parishii  by 
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B.  Overutilizatii  »n  for  Commercial, 
Recreational.  Si  ientific,  or  Educational 
Purposes 

Overutilizati(  n  is  not  known  to  be  a 
threat  to  the  twi »  plant  taxa  under 

this  proposed  rule. 
Vandalism  or  collection  are  not  known 
to  threaten  thes  j  species. 

C.  Disease  or  Pi  adation 
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consumption  (Volgarino,  pers.  comm., 
1993). 

D.  The  Inadequi  icy  of  Existing 
Regulatory  Mec  wnisms 

Existing  regul  atory  mechanisms  that 
could  provide  some  protection  for  these 
species  include;  (1)  listing  under  the 
California  Enda  tgered  Species  Act 


(CESA);  (2)  the  California 
Environmental  Quality  Act  (CEQA)  and 
the  National  Environmental  Policy  Act 
(NEPA);  (3)  conservation  provisions 
under  section  404  of  the  Federal  Clean 
Water  Act  (CWA)  and  section  1603  of 
the  California  Fish  and  Game  Code,  (4) 
occurrence  with  other  species  protected 
by  the  Federal  Endangered  Species  Act; 

(5)  land  acquisition  and  management  by 
Federal,  State,  or  local  agencies,  or  by 
private  groups  and  organizations,  and 

(6)  local  laws  and  regulations. 
The  California  Fish  and  Game 

Commission  has  listed  Downingia 
concolor  \ai.  brevior  and  Limnanthes 
gracilis  ssp.  parishii  as  endangered 
under  the  Native  Plant  Protection  Act    . 
(NPPA)  (Div.  2.  chapter  10,  section  1900 
et  seq.  of  the  California  Fish  and  Game 
Code)  and  the  California  Endangered 
Species  Act  (CESA)  (Div.  3,  chapter  1.5 
section  2050  et  seq.).  After  the 
California  Department  of  Fish  and  Game 
notifies  a  landowner  that  a  State-listed 
plant  occurs  on  his  or  her  property,  the 
Fish  and  Game  Code  requires  only  that 
the  landowner  notify  the  agency  "at 
least  10  days  in  advance  of  changing  the 
land  use  to  allow  salvage  of  such  plant" 
(Chapter  10,  section  1913,  California 
Fish  and  Game  Code).  Therefore, 
although  NPPA  and  CESA  both  prohibit 
the  "take"  of  State-listed  plants  (Chapter 
10,  sections  1908  and  Chapter  1.5, 
section  2080,  California  Fish  and  Game 
Code),  these  statutes  are  not  adequate  to 
protect  the  taking  of  such  plants  via 
habitat  modification  or  land  use  change 
by  the  landowner. 

The  California  Environmental  Quality 
Act  (CEQA)  (Public  Resources  Code, 
section  21000  et  seq.)  requires  full 
disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
for  consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  CEQA  documentation  is 
often  inadequate  or  incomplete,  and 
compliance  with  CEQA  is  not 
monitored.  Section  15065  of  the  CEQA 
Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  However,  even  if  significant 
effects  are  identified,  the  lead  agency 
has  the  option  to  require  mitigation 
through  changes  in  the  project  or  to 
decide  that  "overriding  social  and 
economic  considerations"  make 
mitigation  infeasible  (California  Public 
Resources  Code,  Guidelines,  section 
15093).  In  the  latter  case,  projects  may 


be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  endangered  plant  species. 
Protection  of  listed  plant  species  under 
CEQA  is  therefore  dependent  upon  the 
discretion  of  the  lead  agency,  hence, 
this  is  not  adequate  to  ensure  the 
survival  of  a  species. 

The  Cuyamaca  Recreation  and  Park 
District  is  the  lead  agency  that  is 
empowered  to  uphold  and  enforce 
CEQA  regulations  at  Cuyamaca  Lake 
reservoir.  However,  unresolved  conflicts 
exist  regarding  the  use  of  this  area  for 
recreation  and  habitat  protection  for 
state  endangered  species.  The  Cuyamaca 
Recreation  and  Park  District  receives 
funding  from  CDFG,  State  Bonds, 
California  Division  of  Parks  and 
Recreation,  U.S.  National  Park  Service 
Land  and  Water  Grants,  and  other 
sources,  which  have  been  used  to  stock 
the  reservoir  with  fish,  build  duck 
blinds,  a  boat  ramp,  picnic  facilities  and 
a  fishing  trail  around  the  western 
portion  of  the  reservoir  between  the 
dam  and  the  dike.  Projects  that  use  state 
money  must  comply  with  CEQA  on 
each  project  or  funding  can  be 
withdrawn.  Impacts  to  Limnanthes 
gracilis  ssp.  parishii  and  Downingia 
concolor  var.  brevior  occur  during 
implementation  of  these  projects  and 
may  continue  to  occur  as  a  result  of 
maintenance  and  use  of  these  facilities. 
The  Cuyamaca  Recreation  and  Park 
District,  acting  as  the  state  lead  agency, 
has  issued  negative  declarations  for  its 
improvement  and  maintenance 
activities,  which  exempts  them  from  the 
requirement  for  a  full  environmental 
analysis.  Other  signatory  state  agencies 
have  not  monitored  CEQA  compliance 
by  the  Cuyamaca  Recreation  and  Park 
District  (Jack  Shu,  California  State  Parks 
Department,  pers.  comm.,  1993).  These 
factors  have  resulted  in  removal  of 
plants  and  habitat  loss  as  discussed  in 
factor  A  above. 

While  CEQA  pertains  to  projects  on 
non-Federal  land,  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321  to  4347)  requires  disclosure 
of  the  environmental  effects  of  projects 
within  Federal  jurisdiction.  Species  that 
are  listed  by  the  State,  but  not  proposed 
or  listed  as  threatened  or  endangered  by 
the  Federal  government,  are  not 
protected  when  a  proposed  Federal 
action  meets  the  criterion  for  a 
"categorical  exclusion".  NEPA  requires 
that  each  of  the  project  alternatives 
recommend  ways  to  "protect,  restore 
and  enhance  the  environment"  and 
"avoid  and  minimize  any  possible 
adverse  effects"  when  implementation 
poses  significant  adverse  impacts. 
However,  it  does  not  require  that  the 
lead  agency  select  an  alternative  with 
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the  least  significant  impacts  to  the 
environment  (40  CFR  1500  et  seq^. 
Federal  actions  that  may  affect  Federal 
threatened  or  endangered  species 
require  consuhation  with  the  Fish  and 
.Wildlife  Service  under  section  7  of  the 
Endangered  Species  Act  and  must  avoid 
jeopardizing  the  continued  existence  of 
a  listed  plant  species  and  destruction  or 
adverse  modification  of  critical  habitat. 

The  Cuyamaca  Recreation  and  Park 
District  is  also  subject  to  NEPA  because 
projects  for  recreational  improvements 
may  be  funded  through  the  Federal 
Land  and  Water  Grant  program  that  is 
administered  by  the  National  Park 
Service  through  the  California 
Department  of  Parks  and  Recn-eation. 
These  projects  would  rBquire  NEPA 
review.  Land-use  planning  decisions  at 
the  local  level  are  made  on  the  basis  of 
environmental  review  documents 
prtipared  in  accordance  with  CEQA  or 
NEPA  that  often  do  not  adequatKly 
address  "cumulative"  impacts  to  non- 
listed  species  and  their  habitat.  State 
listed  species  that  are  candidates  for 
Federal  listing  receive  no  spfcial 
consideration  under  T-IEPA. 

Section  1603  of  the  CaHfomia  Fish 
and  Game  Code  authorizes  the 
Department  of  Fish  and  Game  to 
regulate  streambed  altontion.  The 
Department  must  be  notified  and 
approve  any  work  that  diverts,  alturs,  or 
obstrucis  the  natural  flow  or  changes  the 
bed,  channel,  or  banks  of  any  river, 
stream,  or  lake.  If  the  Department  does 
not  respond  within  30  days  of  the 
notification,  the  applicant  may  proceed 
with  the  work.  All  waterways  of  the 
State,  including  stre.ims.  intermittent 
streams,  rivers,  and  lakes  are  subj^ji  to 
the  Depwrtment's  juri.sdiction.  However, 
the  Department  of  Fish  and  Game  does 
not  consider  the  creation  of  wetlands  For 
duck  habitat  to  be  regulated  under 
seciion  1603.  Thus,  a  Streamhed 
Alieration  Agreement  was  not  required 
for  flooding  the  streambed  above     ' 
Cuyamaca  Lake  reservoir  for  that 
purpose.  Because  the  dam  haslwen 
used  ro'itinuously  since  its  construction 
in  18bD.  justification  of  its  continued 
use  for  recreation  has  been 
grandfathered  into  law  (William  D. 
Smith,  Lake  Cuyamaca  Recreation  and 
Park  District,  in  litt.,  1993).  Therefore. 
IJmnanthes  gracilis  ssp.  parishii  and 
Downingia  concolor  var.  brevior  receive 
no  protection  under  section  1B03. 

Section  404  of  the  Clean  Water  Ac:t 
authoriz*Js  the  Army  Corps  of  Engineers 
(Corps)  to  regulate  discharge  of  dredge 
or  fill  materials  into  waters  of  the 
United  States,  including  wetlands.  The 
objective  of  the  Clean  Water  Art  is  to 
"restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 


Nation's  waters"  (Pub.  L.  92-500), 
which  include  navigable  and  isolated 
waters,  headwaters,  and  adjacent 
wetlands.  However,  no  specific 
provisions  exist  that  adequately  address 
the  need  to  conserve  candidate  sf)ecies. 
Therefore,  Limnanthes  gracilis  ssp. 
parishii  and  Downingia  concolor  var. 
brey/or  currently  receive  no  special 
consideration  under  section  404. 
Even  though  some  of  the  areas 
surrounding  Cuyamaca  Lake  reservoir 
are  wetlands,  water  management 
activities  are  not  regulated  under 
section  404  of  the  Clean  Water  Act,  and 
these  activities  have  the  potential  to 
adversely  affert  the  two  taxa  under 
consideration  in  this  proposed  rule. 
Several  small  water  impoundments  in 
streams  around  Cuyamaca  Lake 
reservoir  may  qualify  for  authorization 
under  Nationwide  Permit  (N WP)  No.  26 
of  the  Clean  Water  Act  if  they  are  less 
than  one  acre  (0.4"  ha)  in  size.  Because 
projects  affecting  such  stream^  or 
wetlands  may  proceed  without  notifying 
the  Corps,  evaluation  of  their  impacts 
under  sertion  404  is  preclude*!.  An 
individual  permit  may  be  requirt'd  hy 
the  Corps  if  projects  otherwise 
qualifying  under  NWP  26  are  likely  to 
h.nve  signifu.ant  environmental  impacts. 
However,  the  Corps  is  generally 
reluctant  to  withhold  authorization 
undor  NWP  26  unlei.R  the  existence  of 
a  Federally  listed  species  is  likely  to  be 
jeopardized  or  if  the  artion  impacts  a 
vernal  pool  (Bruce  Henderson,  Army 
Corps  of  Engineers,  pers.  comm.,  1993). 

Section  404  of  the  Clean  Water  Act 
regulates  clearing  of  vegetation  "by 
mechanical  means  (e.g.,  bulldozing)  but 
does  not  currently  regulate  any  method 
of  clearing  that  does  not  disturb  the  soil 
or  channel  bottom.  ThuF,  the  ongoing 
use  of  herbicides  to  remove  vegetation 
f.-om  Cuyamaca  Lake  reservoir  is  not 
regulated  under  scrtion  404,  although 
water  quality  certification  mu.st  be 
(>btained  from  the  Regional  Water 
Quality  Control  Board  under  section  401 
of  the  Clean  Wnter  Act  (Brv.re 
Henderson,  pers.  comm.,  1»]?.^). 

Limnanthes  gracilis  ssp.  parishii  and 
Downingia  concolor  var.  hrev/or  have 
bc»en  exposed  to  artificial  flooding  and 
draining  of  their  habitat,  herbicides,  and 
trampling  from  maintenance  vehicles 
and  recreational  activities.  For  these 
reasons,  the  Service  finds  that  these 
species  currently  re«:eive  inade<iuate 
protet^tion  under  section  404  of  (he 
Clean  Water  Act  and  sertion  1603  of  the 
California  Fish  and  Game  Code. 

No  federally  listed  speci»»  inhabit 
vemally  wet  meadows  in  the  Peninsular 
Ranges  of  southern  California. 
Therefore,  these  two  species  proposed 
for  listing  receive  no  federal  regulatory 


protection  resulting  from  sympatry  witii 
listed  spe«:ies. 

Limnanthes  gracilis  ssp.  parishii  is 
recognized  by  the  Cleveland  National 
Forest  as  a  "sensitive  species"  (Winter 
1991).  The  Cleveland  National  Forest 
has  policies  to  protect  sensitive  plant 
taxa  under  its  jurisdirtion.  including 
attempting  to  establish  these  spe«;ies  in 
unotxupied  but  suitable  or  historic 
habitat,  encouraging  land  ownership 
adjustments  to  acquire  and  proted 
sensitive  plant  habitat,  conserving 
meadow  water  tables,  and  protetiing 
montane  meadow  habitats  (Winter 
1991).  However,  these  guidelines  h.ivo 
not  been  entirt-.'y  effective.  For  example, 
implementation  of  plans  to  supply  an 
equfcrstrian  campground  with  water  from 
a  well  at  Filaree  Flat  in  the  Laguna 
Mountains  mny  alter  meadow  hydmlo^y 
(Volgarino,  pers.  com.Ti.,  1993).  The 
Cleveland  Notional  Forest  has  addrcssi'd 
trampling  impacts  to  Lg.  ssp.  pnri-ihii 
by  placing  interpretive  signs  and 
fencing  around  populations  at  the 
Shrine  Camp,  Prado  campgrounds,  and 
Morris  Ranch  meadow.  In  addition,  .in 
altpmntivc  location  for  a  proposed 
caiTipground  at  Filaree  Flat  is  being 
(;on.<:idered  to  avoid  impacts  to  Lg.  svp. 
parirMii.  A  late  season  grazing  regime 
has  been  enacted  at  several  of  thL.^J? 
meadows  (Winter  1931;  Volgarino,  pers. 
f.om.ni..  1393).  Fencing  ??ensitive  habit.it 
areas  minimizes  impacts  but  does  not 
prevent  entr>  by  hikers  or  mountain 
bikors.  In  some  cases,  plants  that  nniain 
unprotected  within  campgrounds  .".re 
severely  trampled  by  ca.mpers.  While 
Forest  Scrvi«:e  management  practices 
have  reduced  impacts  in  certain  .Treas, 
the  majority  of  Lg.  ssp.  parishii 
populations  are  located  on  private  lan«fs 
that  currently  do  not  receive  ad(«f;unte 
protection.  No  populations  of 
Downingia  concolor  var.  brevinr  (x  a  r 
on  lands  under  Forest  Senrice 
jurisdiction. 

The  California  Dttpartment  of  I'nrks 
and  Recreation  has  eliminated  gmzing 
from  mnadow's  containing  Limnanthes 
^aciUs  ssp.  parishii  at  Cuyamaca  .State 
Park.  However,  other  impacts  to  tliose 
species  and  their  habitat  continue  ta 
occur  in  this  area,  including  lram{;!!rig 
by  horses,  unnitthorized  trails,  vehicle 
parking;  off-ro3d  vehicle  use,  diversion 
of  water  flow,  erosion,  channeii-ojtion. 
and  \v2tcT  impoundment.  No  habitr:t  has 
been  .set  a.side  exclusively  for  thf 
protection  of  D.  concolor  var.  brevior 
(Bauder  1992). 

The  Santa  Rosa  Plateau  Preserve  is 
mcnaged  by  The  Nature  Conservanf:y  for 
the  long-term  protection  of  sensitive 
.species.  However,  only  a  single,  small 
population  of  Limnanthes  gracilis  ssp. 
parishii  is  located  within  the  pres(^r\«v 
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those  species  that  cannot  withstand 
trampling  and  predation  (see  Factors  A 
and  C),  and  enabling  more  resistant 
(usually  exotic)  species  to  increase  in 
abundance.  Introduction  of  seed  from 
non-sterile  hay  and  animal  feces 
increases  the  likelihood  of  invasion  of 
exotic  species  and  prevents  re- 
establishment  of  native  plants.  Taxa  that 
were  not  previously  part  of  the  native 
flora  may  be  introduced  and  flourish 
under  a  grazing  regime  and  may  reduce 
or  eliminate  native  plant  species 
through  competition  for  resources. 
Grazing  is  considered  to  be  a  threat  to 
all  populations  of  Limnanthes  gracilis 
ssp.  parishii  within  the  Cleveland 
National  Forest,  primarily  as  a  result  of 
trampling  and  the  invasion  of  non- 
native  species  into  sensitive  plant 
habitats  (Winter  1991). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
Service  finds  that  Downingia  concolor 
var.  brevior  is  in  imminent  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  due  to  habitat 
destruction  and  degradation  resulting 
from  hydrologic  alterations,  grazing, 
trampling  by  recreational  activities,  the 
inadequacy  of  existing  regulatory 
mechanisms,  an  increased  probability  of 
stochastic  extinction,  and  competition 
from  exotic  plant  species.  The  Service 
considered  threatened  status  for  this 
species,  but  determined  that  it  such 
status  would  not  be  in  keeping  with  the 
purposes  of  the  Act  because  the  single 
remaining  population  consists  of  only  8 
to  23  stands  within  a  restricted  range, 
and  is  at  risk  of  extirpation  due  to 
stochastic  events  such  as  water 
inundation.  Therefore,  the  preferred 
action  is  to  list  Downingia  concolor  var. 
brevior  as  endangered. 

For  the  reasons  discussed  below,  the 
Service  finds  that  Limnanthes  gracilis 
ssp.  parishii  is  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range.  Threats  to  this 
taxon  include  the  following:  habitat 
destruction  and  degradation  resulting 
from  hydrologic  alterations,  grazing, 
trampling  by  recreational  activities,  the 
inadequacy  of  existing  regulatory 
mechanisms,  stochastic  extinction,  and 
competition  from  exotic  plant  species. 
The  Service  has  determined  that 
threatened  rather  than  endangered 
status  is  appropriate  for  L.g.  ssp.  parishii 
primarily  because  the  California 
Department  of  Parks  and  Recreation,  the 
Cleveland  National  Forest,  and  The 
Nature  Conservancy  have  initiated  some 


measures  to  protect  this  species.  Within 
these  areas,  management  activities  have 
included  fencing,  signing,  and 
monitoring  of  habitat  supporting  L.g. 
ssp.  parishii.  However,  most  localities 
containing  this  taxon  remain  vulnerable 
to  trespass  and  trampling  and  to 
hydrologic  alterations.  The  largest 
population  of  this  species  occurs  mostly 
on  private  lands  that  are  not  protected. 
For  these  reasons,  the  Service  finds  that 
L.g.  ssp.  parishii  is  likely  to  become 
endangered  in  the  foreseeable  future  if 
present  threats  and  declines  continue. 
The  alternative  of  not  listing  these 
species  would  result  in  inadequate 
protection  for  these  species,  and  would 
be  inconsistent  with  the  purposes  of  the 
Act.  For  the  reasons  discussed  below, 
the  Service  is  not  proposing  to  designate 
critical  habitat  for  these  species  at  this 
time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  designation  of  critical 
habitat  at  the  time  a  species  is  proposed 
for  listing  as  endangered  or  threatened. 
Section  4(b)(6)(C)  further  indicates  that 
a  concurrent  critical  habitat  designation 
is  not  required  if  the  Service  finds  that 
a  prompt  determination  of  endangered 
or  threatened  status  is  essential  to  the 
conservation  of  the  involved  species,  or 
that  critical  habitat  is  not  then 
determinable.  The  Service  finds  that 
designation  of  critical  habitat  for 
Limnanthes  gracilis  ssp.  parishii  and 
Downingia  concolor  var.  brevior  is 
prudent  but  not  presently  determinable. 
Within  2  years  of  the  publication  date 
of  this  rule  the  Service  will  designate 
critical  habitat  unless  the  designation  is 
found  to  be  not  prudent. 

The  Service  intends  to  propose 
designation  of  critical  habitat  for  those 
populations  of  Limnanthes  gracilis  ssp. 
parishii  and  Downingia  concolor  var. 
brevior  that  would  not  likely  be 
imperiled  by  the  threat  of  vandalism, 
collecting,  or  other  human  activities. 
Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  their 
actions  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat,  or 
jeopardize  the  continued  existence  of  a 
listed  species.  On  lands  subject  to 
Federal  funding,  authorization,  or 
licensing,  critical  habitat  would  provide 
an  added  benefit  to  the  conservation  of  - 
these  species.  The  populations  of  L. 
gracilis  ssp.  parishii  and  D.  concolor 
var.  brevior  on  land  owned  by  the 
Cuyamaca  Recreation  and  Park  District, . 
land  subject  to  funding  through  the 
National  Park  Service  and  the  five 
populations  of  L.  gracilis  ssp.  parishii 
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on  National  Forest  land  would  receive 
this  added  benefit  from  critical  habitat 
designation.  On  non-federal  land, 
additional  protection  fnay  be  provided 
as  a  result  of  the  increased  public 
awareness  afforded  by  the  critical 
habitat  designation.  In  addition,  the 
designation  of  critical  habitat  could  be 
useful  for  State  landowners  and  local 
regulatory  agencies  to  identify  areas  of 
special  concern  and  to  establish 
priorities  for  land  management  and 
acquisition.  Designation  of  critical 
habitat  would  be  likely  to  result  in  more 
attention  and  hence  protection  by  the 
State  and  county  agencies  (J.  Shu,  pers. 
comm.,  1994). 

Section  4(l))(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  must 
evaluate  the  effects  of  activities  that 
occur  within  the  ranges  of  these  plants, 
and  gather  data  on  precise  habitat 
requirements  and  ownership  boundaries 
in  order  to  precisely  define  the  critical 
habitat  of  these  two  plant  taxa.  In 
addition,  the  Ser\'ice  must  analyze  the 
economics  impacts  thnt  could  result 
from  the  designation  of  particular  areas 
OS  critical  habitat.  Designation  of  critical 
habitat  for  Limnanthes  gracilis  ssp. 
parishii  and  Downingia  concolor  var. 
brevior  is  currently  not  determinable 
due  to  the  need  for  this  type  of 
information.  A  proposal  to  designate 
critical  habitat  at  this  time  would  delay 
this  proposed  rule  to  list  the  species  as 
threatened  or  endangered.  The  Service 
finds  that  a  prompt  determination  of 
endangered  or  threatened  status  for 
these  species  is  essential  to  ensure  the 
full  benefits  of  conservation  measures 
under  the  Act.  The  Service  intends  to 
propose  a  critical  habitat  designation  at 
a  later  date.  After  receiving  additional 
information,  the  Service  may  determine 
that  designation  of  critical  habitat  is  not 
prudent  for  L.  gracilis  ssp.  panshii  or  D. 
concolor  var.  brevior. 

Available  Conservation  Measures    ' 

Consurvation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  fisting  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 


involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modificatiop  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  agencies  expected  to  have 
involvement  with  Limnanthes  gracilis 
ssp.  parishii  and  Downingia  cpncnior 
var.  fcrewor  include  the  Forest  Service, 
Army  Corps  of  Engineers,  and  National 
Park  Service.  These  agencies  either 
administer  lands  contaii'ing  these 
species  or  authorize,  fund,  or  otherwise 
conduct  activities  that  may  affect  these 
species.  In  addition,  the  allocation  of 
funding  through  the  Federal  Emergency 
Management  Act,  Housing  and  Urban 
Development,  Federal  mortgage 
programs,  and  the  Veterans 
Administration  may  be  imolved  with 
these  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  section 
17.61, 17.62,  and  17.63  for  endangered, 
and  17.71  and  17.72  for  threatened 
species,  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
With  respect  to  Downing!/?  concolor  var. 
6rev7(;rand  Limnanthes  giarilis  ssp. 
parishii,  all  trade  prohibitions  of  section 
9(a)(2)  of  the  Act.  implemented  bv  50 
CFR  17.61  or  17.71,  would  apply.' These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  any  such 
species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction. 

Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 


from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  In  addition,  for 
listed  plants,  the  1988  amendments 
(Pub.  L.  100-^78)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  ol 
listed  plants  in  knowing  violation  of  anv 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Ser\  ice  and  State  conservation  agen<.ies. 
The  Act  and  50  CFR  17.62, 17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  species  under 
certain  circumstances. 

Permits  may  be  issued  to  carr>  out 
otherw  ise  prohibited  activities 
involving  endangered  or  threatened 
plants  under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.62  and  17.63. 
Such  permits  are  available  for  scientitu 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species.  Trade  permits 
will  not  likely  be  sought  or  issued  for 
any  of  the  plant  species  considered 
herein  because  they  are  not  in 
cultivation. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
should  be  addressed  to  the  US.  Fish 
and  Wildlife  S?r\'ice,  Endangered 
Species  Permits,  911  N.E.  11th  .\venue. 
Portland,  Oregon,  97232^181 
(telephone  503/231-6241). 

Public  Comments  Solicited 

The  Service  intends  that  any  fin.ii 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited 
Comments  particularly  are  sought 
concerning: 

(1)  Biologicah  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Limnanthes 
gracilis  ssp.  parishii  and  Downingia 
concolor  var.  brevior. 

(2)  The  location  of  any  additional 
populations  of  these  sp>ecies  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  bv  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 
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The  Fish  and 
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Assessment,  as 
authority  of  the 
Policy  Act  of 
prepared  in 


Enviropmental  Policy  Act 
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I  National  Environmental 
need  not  be 
conilection  with  regulations 


c  e 
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Scientific  naf  ie 


Campanulaceae — ^ell- 
flower  family: 


Downingia 
var.  brevior. 


concolor    Cuyamaca  Lake  downingia U.S.A.  (CA) E 


Limnanthaceae — F^e 
mermaid  family: 


Limnanthes 
ssp.  parishii. 


Dated:  July  26.  1^94 
Mollie  H.  Beattie, 
Director.  Fish  and 
|FR  Doc.  94-1893fl|F 
BILUNC  CODE  4310-«  -P 


adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from  the 
U.S.  Fish  and  Wildlife  Service,  Carlsbad 
Field  Office  (see  ADDRESSES  above). 

Author 

This  rule  was  prepared  by  the  staff  of  the 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Proposed  Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Piib.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  to 
the  List  of  Endangered  and  Threatened 
Plants: 

§  1 7. 1 2    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Thursday 
August  4,  1994 


Species 


Comnwn  name 


Historic  range 


Status      When  listed 


Critical 
habitat 


Special 
rules 


NA 


gracilis    Parish's  meadowloam U.S.A.  (CA) ^ T 


NA 


NA 


NA 


Vildlife  Service. 
iled  8-1-94:  8:45  ami 


Part  IV 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Ch.  I 

Food  and  Safety  Assurance  Program; 
Development  of  Hazard  Analysis  Critical 
Control  Points;  Proposed  Rule 
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Food  and  Drug 


Critical  Control 


DEPARTMEffr  OF  HEALTH  AND 
HUMAN  SERVIC  ES 


IVdminJstratlon 


21  CFR  Ch.  I 

[Docket  No.  93N-^325] 

Development  of)  Hazard  Analysis 


>oints  for  ttie  Food 


Industry;  Request  for  Comments 


aid 


agency:  Food 

HHS. 

ACTION:  Advanci 

rulemaking 


Drug  Administration, 
notice  of  proposed 


SUmnHARY:  The  F  )od  and  Drug 
Administration  FDA)  is  asking  for 
public  comment  about  whether  and  how 
the  agency  shou  d  develop  regulations 
that  would  estab  lish  requirements  for  a 
new  comprehen  live  food  safety 
assurance  progn  m  for  both  domestically 
produced  and  imported  foods.  Such 
regulations,  if  piomulgated,  would 
enhance  FDA's  i  bihty  to  ensure  the 
safety  of  the  U.S  food  supply.  In  this 
document,  FDA  is  proposing  that  this 
program  be  based  upon  the  principles  of 
Hazard  Analysia  Critical  Control  Points 
(HACCP).  FDA  i  i  requesting  comments 
on  a  number  of !  pecific  issues,  as  well 
as  on  all  aspects  of  such  a  food  safety 
program. 

DATES:  Written  <  omments  by  December 
2,  1994. 

ADDRESSES:  Wri  ten  comments  to  the 
Dockets  Manage  ment  Branch  (HFA- 
305),  Food  and  1  )rug  Administration, 
ParklawnDr., 

2D857,  301^43-1751. 
FOR  FURTHER  INF  >RMATION  CONTACT:  John 
E.  Kvenberg.  Cei  iter  for  Food  Safety  and 
Applied  Nutrition  (HFS-10).  Food  and 
Drug  Administr  ition,  200  C  St.  S\V.. 

20204. 202-205-4010. 

'  INFORMATION: 


rm.  1-23. 12420 
Rockville.  MD  2 


Washington,  DC 
SUPPLEMENTARY 


I.  Background 


A.  Status  oj 
Program  in  the 


tfthef'ood  Safety  Assurance 
Jnited  States 


FDA's  manda  e  to  ensure  the  safety  of 
the  nation's  fooA  supply  is  derived 
principally  fron  the  Federal  Food.  Drug, 
and  Cosmetic  A  :t  (the  act)  (21  US.C. 
321  et  seq].  Unc  er  the  act,  FDA  has 
authority  to  ens  ire  that  all  foods  in 
interstate  comn:  erce,  or  that  have  been 
shipped  in  intei  state  commerce,  are  not 
contaminated  o  otherwise  adulterated, 
are  produced  ui  der  sanitary  conditions, 
and  are  not  mis  )randed  or  deceptively 
agency  also  has 


packaged ' .  The 


•  Two  other  Fedflr  il 
rasponsibilily  for  re) 
supply.Tbe  U.S.  Dcfwrtment 


authority  to  ensure  food  safety  under 
the  Public  Health  Service  Act  (the  PHS 
act)  (42  US.C.  264).  which  relates  to  the 
control  of  the  spread  of  communicable 
diseases  from  one  State,  territory,  or 
possession  to  another,  or  from  outside 
the  United  States  into  this  country. 

To  carry  out  its  mandate  to  ensure  the 
safety  of  the  U.S.  food  supply,  FDA 
conducts  periodic  inspections  of  food 
processors,  shippers,  food  packers  and 
repackers,  food  labelers  and  relabelers, 
and  food  warehouses.  Some  inspections 
are  carried  out  by  the  States,  under 
contract  with  FDA.  In  addition, 
although  subject  to  FDA  jurisdiction, 
the  many  hundreds  of  thousands  of 
retail  food  outlets  and  restaurants  in  the 
United  States  are  inspected  by  State  and 
local  health  departments  with  technical 
assistance  and  training  from  FDA. 
FDA's  program  to  ensure  the  safety  of 
the  U.S.  food  supply  also  includes 
sample  analyses  of  food  offered  for 
import,  research  into  rapid  detection 
methodologies  for  potential  hazards, 
enforcement  activities,  and  education 
and  information  sharing  programs.  The 
goal  of  all  of  these  regulatory  and 
enforcement  activities  is  to  ensure  that 
the  food  supply  is,  and  remains,  safe. 

Although  ^e  current  food  safety 
assurance  program  has  generally 
functioned  effectively,  it  currently  faces 
new  stresses  and  challenges.  New  food 
processing  and  packaging  technologies, 
new  food  distribution  emd  consumption 
patterns,  increasing  public  health 
concerns  about  low  levels  of  certain 
chemical  contaminants,  and  new 
microbial  pathogens  all  contribute  to 
today's  food  safety  challenge.  For 
example,  the  composition  of  the  food 
supply  has  changed  dramatically  in  the 
55  years  since  passage  of  the  act.  More 
people  consume  commercially 
processed  or  commercially  prepared 
foods  than  ever  before,  and  there  is 
increased  consumer  demand  for  "fresh" 
foods  in  convenient,  ready-to-cook 
forms,  which  has  fostered  the 
development  of  sophisticated 
processing  and  packaging  systems  that 
can  significantly  extend  the  shelf  life  of 
a  variety  of  foods.  However,  new  food 
safety  risks  can  be  associated  with  these 
new  food  products,  new  packages,  and 
new  patterns  of  distribution  and 
consumption. 


11  agencies  sluire  with  FOA  ihe 
ulating  the  safely  of  the  food 
L„- of  Agriculture  (USDAI 


has  authority  under  the  Meat  Inspection  Act  (21 
use.  601).  the  Poultry  Inspection  Act  (21  U.S.C 
451).  and  the  Egg  Products  Inspection  Act  (21 
U.S.C.  1031)  to  inspect  facilities  in  which  meat, 
poultn'.  and  eggs,  respectively,  are  processed,  and 
to  regulate  such  products.  The  U.S.  Environmental 
Protection  Agency  has  authority,  under  provisions 
of  the  act,  to  establish  legal  limits  (tolerances)  for 
residues  of  pesticides  on  foods.  FDA  and  USDA 
enforce  such  tolerances. 


One  of  the  most  important  challenges 
to  FDA's  current  food  safety  assurance 
program  is  the  increasing  number  of 
new  food  pathogens.  Although  food 
borne  illness  has  always  been  a  public 
health  problem,  such  illness  appears  to 
be  on  the  rise,  and  new  pathogens  are 
appearing  (Ref.  1).  In  addition,  because 
foods  are  more  extensively  processed 
and  handled,  there  is  now  a  greater 
opportunity  for  food  to  bfi 
contaminated. 

Food  borne  illness  is  a  major  cause  of 
morbidity  in  the  United  States; 
estimates  of  the  yearly  incidence  of  food 
borne  illness  vary  greatly,  ranging  from 
6.5  milUon  (Ref.  1)  to  12.6  miUion  cases 
per  year  (Ref.  2),  and  from  24  to  81 
million  cases  per  year  (Ref.  3).  In  the  15 
years  between  1973  and  1988,  the 
number  of  recognized  food  borne 
pathogens  broadened  considerably. 
During  that  period,  bacteria  not 
previously  recognized  as  important  food 
borne  pathogens  emerged,  including 
Campylobacter  jejuni,  Escherichia  coU 
Usteria  monocytogenes.  Yersinia 
enterocolitica,  and  a  variety  of  Vibrio 
spp.  During  that  same  period,  experts 
recognized  that  certain  food  borne 
illnesses  may  be  followed  by  serious 
complications,  such  as  arthritis,  kidney 
damage,  heart  disease,  and  neurological 
damage  (Ref.  3). 

Pathogens  are  not  the  only  potential 
contaminants  of  food,  however.  The 
extensive  use  of  industrial  chemicals, 
coupled  with  past  failures  to  deal  ^ 

adequately  with  chemical  waste,  have     ' 
resulted  in  significant  chemical 
pollution  of  the  environment  in  some 
regions.  Many  of  these  chemicals  have 
found  their  way  into  the  food  chain.  The 
legal  use  of  pesticides  in  agriculture 
may  also  result  in  residues  in  food. 
Naturally  occurring  chemicals,  such  as 
toxic  elements  and  mycotoxins,  can  also 
be  found  in  food  at  levels  of  concern. 
The  sheer  number  of  these  potential 
contaminants,  the  concerns  about  their 
toxicity  even  at  very  low  levels,  and  the 
difficulty  and  expense  associated  with 
many  of  the  analytical  methods  used  to 
quantify  their  levels  in  food,  make 
exhaustive  endpoint  monitoring  of  the 
food  supply  virtually  impossible. 

The  size  and  diversity  of  the  food 
industry  adds  to  the  stress  on  the 
current  food  safety  assurance  program. 
FDA's  current  inventory  lists  over 
30,000  food  manufacturers  and 
processors,  and  in  excess  of  20,000  food 
warehouses.  The  number  of  foreign 
manufacturers  and  processors  shipping 
food  products  to  the  United  States 
continues  to  increase.  In  1992,  there 
were  well  over  1  million  food  import 
entries  into  the  United  States.  In 
addition,  the  diversity  of  food  imports 
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continues  to  increase,  with  a  rising 
volume  of  foods  entering  the  United 
States  in  processed  forms. 

Finally,  the  current  food  safety 
program  is  under  stress  internally.  It  is 
unlikely  that  FDA  will  ever  have 
sufficient  resources  to  inspect,  sample, 
and  analyze  more  than  a  small 
percentage  of  imported  food  shipments. 
State  and  local  governments,  on  which 
FDA  lelies  heavily  for  surveillance  of 
the  growing  retail  food  sector,  are  also 
under  severe  resource  constraints. 
Indeed,  some  States  are  considering 
proposals  to  reduce  their  food  safety 
programs.  - 

FDA's  current  regulatory  strategy  for 
ensuring  food  safety,  with  its  emphasis 
on  periodic  visual  inspection  of  food 
facilities  and  end-product  testing,  was 
designed  to  control  the  problems  that 
were  known  to  exist  when  the  act  was 
established  in  1938.  The  agency  has 
struggled  to  keep  up  with  the  enormous 
growth  and  changes  in  the  food  industry 
and  the  resulting  new  food  safety 
challenges.  FDA's  current  regulatory 
approach  is  relatively  resource  intensive 
and  inefficient  compared  to  other  ways 
of  ensuring  food  safety.  Inspections  that 
FDA  conducts  under  the  current  system 
can  determine  the  adequacy  of 
conditions  in  a  food  plant  at  the  time  of 
the  inspection  but  not  whether  the 
company  has  in  place  a  food  safety 
assurance  program  that  is  operating 
reliably  and  consistently  to  produce  safe 
food  at  all  times.  Furthermore,  the 
current  inspectional  approach  is 
generally  reactive,  not  preventive.  It  is 
effective  in  detecting  and  correcting 
problems  after  they  occur,  but,  except  in 
certain  hmited  areas  such  as  the 
regulation  of  infant  formula  and  low 
acid  canned  foods,  it  is  not  cinrently 
based  on  a  system  of  preventive 
controls. 

For  fill  of  these  reasons.  FDA  believes 
that  it  is  appropriate  at  this  time  for  the 
agenr  y  to  consider  improvements  to  its 
food  safety  assurance  program  to  focus 
the  program  on  prevention  of  food 
safety  risks  and  problems.  FDA's  goals 
in  estabUshing  additional  food  safety 
regulations  would  be  to:  (1)  Make  the 
food  supply  safer  through  preveiition  of 
food  safety  problems;  (2)  enable  FDA 
and  its  State  and  local  counterparts  to 
make  more  efficient  use  of  tlie  existing 
resources  devoted  to  ensuring  food 
safety,  and  (3)  enhance  the  abihty  of  the 
Federal  Government  to  proxide 
consiimers  with  the  assurance  they  seek 
that  the  U.S.  food  supply  is  safe. 

FDA  recognizes  that  risks  vary  across 
the  food  supply  and  that  measures  to 
make  food  safer  should  focus  on  the 
potential  of  particular  foods  or  possible 
contaminants  in  those  foods  to  cause 


illness.  The  agency  also  recognizes  that 
there  is  no  proven  method  or  approach 
for  ensuring  the  safety  of  food  thai  will 
eliminate  risk  in  all  circumstances. 
Indeed,  one  purpose  of  this  notice  is  to 
seek  public  comment  on  the  degree  of 
potential  risks  posed  by  those 
microorganisms,  chemicals,  and 
physical  hazards  (e.g.,  broken  glass)  that 
can  get  into  food  and  be  passed  on  to 
the  consumer,  if  appropriate  care  is  not 
exercised.  FDA  also  desires  comments 
on  the  consequences  of  these  risks  if 
they  occur.  In  addition,  the  agency  seeks 
comment  on  how  these  risks  can  best  be 
controlled  and  which  systems  of  quahty 
control  can  best  protect  consumers  from 
potentially  unsafe  food. 

Although  the  agency  has  reached  no 
final  conclusions  about  how  its 
regulatory  programs  should  be  revised 
to  make  food  as  safe  as  possible,  FDA 
has  tentatively  concluded  that  the 
improvements  in  the  agency's  current 
food  safety  assurance  program  should  be 
based  on  a  state-of-the-art,  preventive 
approach  known  as  HACCP.  HACCP 
was  developed  approximately  30  years 
ago  by  the  U.S.  food  industry,  and  it  is 
currently  used  in  a  number  of  domestic 
food  processing  facihties.  HACCP  is 
internationally  regarded  as  the  most 
effective  system  for  producing  safe  food. 
FDA  is  considering  HACCP  as  the 
foundation  for  revision  of  the  U.S.  food 
safety  assurance  program  because, 
although  simple  in  its  basic  concepts, 
HACCP  is  a  sophisticated  and  powerful 
tool  for  ensuring  food  safety.  HACCP  is 
a  science  based,  systematic  approach  to 
preventing  food  safety  problems  by 
anticipating  how  such  problems  are 
most  Hkely  to  occur  and  by  installing 
effective  measures  to  prevent  them  from 
occurring.  HACCP  thus  requires  that  the 
processor  and  the  regulatory  authority 
be  aware  of  the  state-of-the-art  science 
relative  to  food  safety  and  processing 
technology.  HACCP  appropriately 
affirras  that  the  food  industry  has 
primary  responsibility  for  producing 
safe  food,  and  it  provides  an  important 
opportimity  te  hiik  the  food  industry's 
system  for  producing  safe  food  with  the 
Government's  system  of  regulatory 
oversight.  A  more  in-depth  discussion 
of  the  HACCP  concept  follows. 

B.  The  HACCP  System 

The  HACCP  concept  (Ref.  4)  is  a 
systematic  approach  to  the 
identification,  assessment  of  risk 
(likelihood  of  ocxurrence  and  .severity), 
and  control  of  tlie  biological,  chciaical, 
and  physical  hazards  associated  with  a 
particular  food  production  process  or 
practice.  HACCP  is  a  preventive 
strategy.  It  is  based  on  development  by 
the  food  producer  of  a  plan  that 


anticipates  food  safety  hazards  and 
identifies  the  points  in  the  production 
process  where  a  failure  would  likely 
result  in  a  hazard  being  created  or 
allowed  to  persist;  these  points  are 
referred  to  as  critical  control  points 
(CCP's).  Under  HACCP,  identified  CAJ?'s 
are  systematically  monitored,  and 
records  kept  of  that  monitoring. 
Corrective  actions  eure  taken  when 
control  of  a  CCP  is  lost,  including 
proper  disposition  of  the  food  produced 
during  that  period,  and  these  actions  are 
documented. 

Use  of  the  HACCP  system  for  the  food 
industry-  will  underscore  the  industry's 
role  in  continuous  problem  prevention 
and  problem  solving,  rather  than  relying 
sokly  on  traditional  faciUty  inspections 
by  regulatory  agencies  to  detect  loss  of 
control.  HACCP  provides  for  real  time 
monitoring  procedures  to  assess  the 
effectiveness  of  control.  Each  HACCP 
plan  would  refiect  the  uniqueness  of  a 
food,  its  method  of  processing,  and  the 
facility  in  which  it  is  prepared. 

HACCP  has  been  endorsed  by  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF)  as  an  effiective  and  rational 
means  of  ensuring  food  safety  from 
harvest  to  table.  The  NACMCF  was 
established  in  1988  by  USDA  in 
conjunction  with  FDA  to  fulfill  a 
recommendation  of  the  National 
Academy  of  Sciences,  and  includes 
officials  from  FDA.  USDA,  the  National 
Oceanic  and  Atmospheric 
Administration,  and  the  Department  of 
Defense,  as  well  as  experts  from 
academia  and  the  food  industry.  HACCP 
is  also  recognized  in  the  international 
food  safety  community  as  the  stale-of- 
the-art  means  to  ensure  the  safety  and 
integrity  of  food.  In  particular,  the 
(Committee  on  Food  Hygiene  of  the 
United  Nations'  Codex  Alimentarius 
Commission  (Codex)  has  endorsed  the 
HACCP  concept  as  a  world  wide 
guideline.  Indeed,  the  European  Union 
(EU)  and  other  countries  aroimd  the 
world  have  begun  to  require  that  feuds 
produced  within  their  borders  be 
processed  under  HACCP  requirements. 

The  NACMCF  has  developed  the 
following  seven  principles  that  describe 
the  HACCP  concept: 

1.  Hazard  Analysis 

The  first  step  in  the  establishment  of 
a  HACtT  system  for  a  food  process  or 
practice  is  the  identification  of  the 
haz.irds  associated  with  the  product. 
The  NACMCF  defines  a  hazard  as  a 
biological,  chemical,  or  physical 
property  that  may  cause  a  food  to  be 
un.safe  for  consumption.  The  haziiid 
analysis  step  should  include  an 
assessment  of  both  the  likelihood  that 
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2.  Identification  of  CCP's 
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6.  Establishment  of  Effective 
Recordkeeping  Systems  That  Document 
the  HACCP  System 

This  principle  requires  the 
preparation  and  maintenance  of  a 
written  HACCP  plan  that  lists  the 
hazards,  CCP's,  and  critical  limits 
identified  by  the  firm,  as  well  as  the 
monitoring,  recordkeeping,  and  other 
procedures  that  the  firm  intends  to  use 
to  implement  the  plan.  This  principle 
also  requires  the  maintenance  of  records 
generated  during  the  operation  of  the 
plan. 

7.  Establishment  of  Procedures  to  Verify 
That  the  HACCP  System  is  Working 

This  process  involves  verifying  that 
the  critical  limits  are  adequate  to  control 
the  hazards  identified,  ensuring  that  the 
HACCP  plan  is  working  properly  and 
verifying  that  there  is  documented, 
periodic  revalidation  of  the  plan  to 
confirm  that  the  plan  is  still  performing 
its  intended  function  under  existing 
plant  conditions  at  any  point  in  time. 

C.  FDA's  Authority  to  Mandate  HACCP 

In  the  Federal  Register  of  January  28. 
1994  (59  PR  4142),  FDA  proposed 
reguIatioQS  that  would  require  HACCP 
controls  in  the  seafood  industry.  The 
agency  believes  that  it  is  now 
appropriate  to  explore  the  application  of 
HACCP  to  segments  of  the  industry 
other  than  seafood.  At  this  time  the 
agency  would  plan  to  proceed  in  a 
stepwise  fashion  with  those  segments  of 
the  industry  that  are  suitable  candidates 
for  adoption  of  HACCP  principles.  This 
document  is  intended  to  explore  how 
the  agency  should  pursue  that  broader 
HACCP  program.  FDA  is  doing  so 
because  the  agency  believes  that  such  a 
program  would  be  an  effective  and 
efficient  way  to  ensure  that  food  meets 
the  act's  safety  standards  and  to 
implement  section  402(a)(4)  of  the  act 
(21  U.S.C.  342(a)(4)).  As  explained 
below,  if  FDA  proceeds  with  a  HACCP 
proposal  covering  additional  segments 
of  the  food  industry,  such  proposal 
would  be  made  pursuant  to  the 
authority  of  sections  402  and  701(a)  of 
the  act  (21  U.S.C.  371(a)). 

Section  201  of  the  act  defines  the  term 
"food"  as  "articles  used  for  food  or 
drink  for  man  or  other  animals."  Under 
section  402(a)(4)  of  the  act,  a  food  is 
deemed  adulterated  if  it  has  been 
"prepared,  packed,  or  held  under 
insanitary  conditions  whereby  it  may 
have  become  contaminated  with  filth,  or 
whereby  if  may  have  been  rendered 
injurious  to  health."  Proof  that  a  food  is 
actually  contaminated  or  otherwise 
hazardous  is  not  required  to  establish 
that  a  food  is  adulterated  under  section 


402(a)(4)  of  the  act.  (See  United  States 
V.  H.  B.  Greggorv  Co.,  502  F.2d  700,  704 
(7th  Cir.  1974),  cert,  denied,  422  U.S. 
1007  (1975).)  Instead,  such  adulteration 
requires  only  a  showing  that  the 
conditions  under  which  food  is 
prepared,  packed,  or  held  create  a 
"reasonable  possibility"  of 
contamination.  (See  Bergerv.  United 
States.  200  F.2d  818,  821  (8th  Qr. 
1952).) 

In  its  enforcement  of  section  402(a)(4) 
of  the  act,  FDA  has  considered,  among 
other  things,  prevailing  industry 
standards  and  the  technical  state-of-the- 
art  in  determining,  on  a  case-by-case 
basis,  whether  the  conditions  under 
which  a  company  is  processing  or 
otherwise  handling  food  violate  the 
standard  of  section  402  (a)(4).  FDA's 
current  intention  is  to  propose  to  codify, 
in  a  future  rulemaking,  a  state-of-the-art 
standard  based  upon  HACCP  principles. 
This  standard  would  establish  those 
conditions  of  food  manufacturing, 
packing,  and  holding  that  are  consistent 
with  section  402(a)(4)  of  the  act.  Such 
regulations  would  thus  ensure  the 
agency's  efficient  enforcement  of  section 
402(a)(4>and  the  other  food  safety 
provisions  of  the  act,  as  authorized  by 
section  701(a)  of  the  act. 

At  this  juncture,  the  regulations  that 
FDA  is  considering  for  proposal  would 
specify  the  requirements  that  the  agency 
believes  are  the  minimum  necessary  to 
ensure  that  food  products  under  FDA's 
jurisdiction  are  not  adulterated.under 
section  402(a)(4)  of  the  act.  Under  the 
program  that  FDA  is  considering,  if  a 
food  purveyor  covered  by  the  program 
does  not  adopt  and  implement  a  HACCP 
plan  that  complies  with  the  program's 
requirements  or  does  not  operate  the 
plan  in  accordance  with  the  program, 
food  prepared,  packed,  or  held  in  that 
facility  would  be  adulterated  under 
section  402(a)  (4)  of  the  act  and 
potentially  subject  to  regulatory  action 
by  FDA. 

D.  Rationale  for  a  HACCP  Approach 

FDA  expects  that  adoption  of  HACCP 
by  some  or  all  segments  of  the  food 
industry,  coupled  with  Government 
verification  through  inspections  of  the 
HACCP  system,  will  more  effectively 
and  efficiently  ensure  the  safety  of  the 
American  food  supply.  The  agency  has 
tentatively  chosen  a  HACCP  approach 
because  HACCP  addresses  the  root 
causes  of  food  safety  problems  in 
production,  storage,  transportation,  etc./ 
and  is  preventive.  Two  principal 
alternatives  to  HACCP  exist;  end- 
product  testing  and  comprehensive 
current  good  manufacturing  practice 
(CGMP)  regulations.  End-product  testing 
does  not  address  the  root  causes  of  food 
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safety  problems;  it  is  not  preventive  by 
design  and  reqiUres  that «  large  number 
of  samples  be  analyzed  to  ensure 
produc-t  integrity.  Similarly,  CGMP's  are 
nota  practical  approach  because  of  the 
breadth  aiid  diversity  of  the  food 
industry',  the  limited  resources  available 
within  FDA  to  prepare  the  many 
specific  CGMP  regulations  that  would 
be  needed  to  cover  effectively  such  a 
diverse  industry,  and  the  time  required 
to  implement  such  regulations. 
However.  FDA  may  consider  the 
promulgation  of  CGMP's  for  certain  food 
processes  or  types  if  such  regulations 
would  be  more  effective  than  a  HACCP 
,s}'slem  for  such  processes.  For  example, 
some  of  the  comments  have  suggested 
that  sanitation  would  be  better 
addressed  through  CGMP's  than  through 
a  HACCP  plan. 

A  HACCP  system  for  food  safety 
assurance  has  numerous  distinct 
advantages  including  the  follovdng:  (1) 
HACCP  focuses  on  prevention  and  is 
designed  to  prevent  hazards  from 
entering  food;  (2)  HACCP  pennits  more 
effective  and  efficient  Government 
oversight:  (3)  HACCP  places  primary 
responsibility  for  ensuring  food  safety 
•  appropriately  on  the  food  manufacturer/ 
distributor;  and  (4)  HACCP  assists  fofxl 
companies  in  competing  more 
effectively  in  the  world  market. 

The  primary  purpose  of  any  HACCP 
system  is  to  prevent  problems  through 
the  systematic  analysis  and  control  of 
the  production  system  by  industry.  This 
analysis  and  control  would  be 
confirmed  by  Government  verification 
of  tbe.industry's  monitoring.  As  such,  a 
HACCP  approach  provides  an 
appropriate  balance  between  the 
responsibilities  of  industry  and 
Government  in_ensuring  food  safety.  A 
HACCP  based  program  will  also  allow 
FDA  and  its  Slate  and  local  government 
counterparts  to  conduct  more  efficient 
and  focused  iirspections  of  food 
facilities. 

In  addition  to  being  preventive  in 
nature  and  more  efficient,  a  HACCP 
apprc.Tt  h  r^ffer^  two  additional  benefits 
jjver  cuiiventiona!  inspection 
techniques.  First,  in  contrast  to  FDA's 
current  regulatory  approach,  a  HACCP 
approadi  p^quiros  industry  to  analyze, 
in  a  rational,  scientific  manner,  its 
production  processes  in  order  to 
ideiTtify  CCP's  and  to  establish  critical 
limits  and  monitoring  procedums.  An 
ess»mtial  part  of  the  industry's  n>!e 
under  HACCP  is  to  establish  and' 
maintain  records  to  document 
adherence  to  the  critical  limits  relating  . 
to  the  identified  CCP's.  which  will 
result  in  continuous  self  inspection. 

Second,  HACCP  allows  the  regulator 
to  monitor  more  effectively  a  firm's 


compliance  with  food  safety  laws.  With 
its  current  system  of  inspection,  FDA 
can  determine  the  conditions  at  a  food 
plant  only  during  the  period  of 
inspection.  The  agency  must  therefore 
make  assumptions  about  conditions 
before  and  after  the  inspection  based  on 
a  snapshot  of  plant  conditions  and 
practices  at  the  time  of  the  inspection. 

With  an  HACCP-based  program  in 
place,  an  investigator  can  determine  and 
evaluate  both  current  and  past 
conditions  critical  to  ensuring  the  safety 
of  food  produced  by  the  facility.  As 
discussed  above,  an  essential  part  of  a 
HACCP  system  is  maintenance  of 
monitoring  records.  By  examining  such 
records,  the  Government  inspector  can, 
in  effect,  look  back  through  time  at  the 
conditions  of  a  facility.  Under  the 
proposal  that  FDA  currently  envisions, 
the  agency  would  have  access  to  CCP 
monitoring  records  to  verify  that  the 
HACCP  plan  is  working.  Government 
monitoring  under  a  HACCP  system 
would  provide  assurance  that  systems  of 
preventive  controls  are  in  place  and 
functioning  properly  and  thus  afford 
greater  public  assurance  of  food  safety. 

Current  Federal  inspection  and 
surveillance  strategies  attempt  to  gauge 
the  industry's  knowledge  of  hazards  and 
preventive  control  measures  largely  by 
inference,  i.e.,  whether  a  company's 
products  are  in  fact  adulterated,  or 
whether  conditions  in  a  plant  are  in 
compliance  with  CGMP's. 
Consequently,  the  current  inspection 
system  places  a  great  deal  of 
jpspoiisibility  on  Government  regulators 
to  uncover  problems  and  to  take 
rogi;latory  action  to  address  those 
problems.  Under  a  HACCP-based 
inspection  system,  it  would  be  the 
responsibility  of  the  company  to 
develop  a  plan  for  producing  safe  food, 
and  the  role  of  Government  inspectors 
would  be  to  verify  that  the  company  is 
carrying  out  its  plan. 

Finally,  adopting  a  HACCP  .syst«^m 
r;ould  potentially  enhance  international 
trade  opportunities  for  the  ITnited 
States.  Although  enhancinii  trade  has  no 
direct  effect  on  public  health, 
participation  in  international  trade  in 
food  products  is  critical  to  the  U..*?. 
economy.  The  United  States  is  by  far  the 
world's  major  food  exporter,  with 
exports  of  raw  agricultural  and 
processed  food  products  of  over  S40 
billion  p»;r  year.  The  United  States  also 
imports  a  substantial  quantity  of  food 
products  each  year  from  many  countries 
around  the  world.  HACCP  will  improve 
FDA's  ability  to  monitor  such  imports 
and  thus  ensure  confidence  in  their 
safety.  Also,  HACCP  is  becoming  the 
world-wide  standard  to  ensure  the 
safety  of  food  and  will  thi«  serve  as 


basis  for  harmonizing  U.S.  food  safety 
regulations  with  those  of  other  nations. 

The  Uruguay  Round  oegotiations 
under  the  General  Agreement  on  Tariffs 
and  Trade  (GATT)  has  resulted  in 
further  focus  on  this  area.  The 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures 
states  the  desire  of  member  countries, 
inchiding  the  United  States,  to  further 
"•  *  *  the  use  of  harmonized  sanitary 
and  jihytosanitary  measures  between 
members,  on  the  basis  of  international 
standards,  guideUnes  and 
recommendations  developed  by  the 
relevant  international  organizations, 
including  the  Codex  Alimentarius 
Commission  •  *  *"  (Ref.  5).  This  trend 
toward  harmonization,  coupled  with  the 
current  recommendations  of  the  Codex 
Alimentarius  Commission  encouraging 
the  international  use  of  HACCP,  p.TJvide 
further  sup{X)rt  for  FDA's  serious 
consideration  of  a  HACCP  program  for 
all  or  part  of  the  food  industry. 

E.  How  the  Agency  Intends  to  Proceed 

FDA  bogt'Ji  its  initiative  to  mandate 
HACCP  with  a  proposal  covering  the 
seafood  industry  due  in  large  part  to  tho 
fact  that  a  substantial  amount  of  work 
on  the  application  of  HACCP  to  seafood 
processing  and  importation,  including 
the  development  of  specific  R^CCP 
models,  has  already  been  done  by  the 
Federal  Government,  some  States, 
academia.  and  by  the  seafood  industry 
itself.  Thus,  there  is  a  considerable  body 
of  literature  and  expertise,  which  can 
facihtnte  the  development  of  HACCP 
systems  by  seafood  processors  and 
importers.  Mor*»over.  seafood  industry 
representatives  have  been  urging  the 
Federal  Crovemment  to  adopt  a 
mandatory  HACCP  program.  The 
National  Fisheries  Institute,  the  l.ir^cst 
seafood  industry  trade  associalion,  has 
testifi'»d  repeatedly  at  congressional 
hearinf;s  in  support  of  legislation  that 
would  mandate  .such  a  system.  The 
agency  rttccmmcnds  that  in»ere.sti'd 
persons  refer  to  the  seafood  pn)p',sal  to 
understand  how  the  HACCP  approach 
might  v.'ork  with  resphxt  to  one  (  atpgon 
of  food  product. 

The  body  of  knowledge  and 
e.xperience  on  the  application  of  UMX.I 
to  food  production  has  not.  as  far  us  the 
agency  is  aware,  been  developed  for 
other  commodities  to  the  extent  thai  il 
has  for  seafix>d.  (One  possible  exception 
is  the  low  acid  canned  food  industry, 
where  much  work  has  been  done  in 
HA  CCP's  application  due  to  FDA's  long 
standing  regulatory  program  for  this 
industry.)  Moreover,  the  food  industry 
is  extremely  diverse  and  complex.  For 
these  reasons,  FDA  has  decided  to  issui' 
this  advance  notice  of  proposed 
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that  inherent  differences  may  exist 
between  food  commodity  groups  that 
will  necessitate  different  approaches. 

FDA  also  intends  to  work  closely  with 
its  State  and  local  counterparts  that 
regulate  the  retail  segment  of  the  food 
industry.  One  principal  way  FDA 
conveys  its  recommended  food 
regulatory  policy  to  the  nation's  State 
and  local  food  control  agencies  is 
through  FDA's  model  Food  Code.  A 
notice  of  availability  of  the  latest 
revision  of  the  Food  Code,  which 
incorporates  certain  HACCP  principles 
and  terminology,  was  published  in  the 
Federal  Register  of  January  28,  1994  (59 
FR  4085). 

II.  Request  for  Comments 

Under  the  act,  the  food  industry'  has 
the  primary  responsibility  for  ensuring 
the  safety  of  the  food  it  produces  and 
distributes.  In  its  simplest  terms,  the 
role  of  Government  is  to  verify  that  the 
industry  is  carrying  out  its 
responsibility  and  to  initiate  regulatory 
or  other  appropriate  action  when  the 
industry  fails  to  do  so.  FDA  believes 
that  establishing  a  HACCP  program 
throughout  the  food  industry  could 
enable  both  the  industry  and  FDA  to 
carry  out  their  respective 
responsibilities  far  more  efficiently  and 
effectively.  FDA  invites  comments  on 
this  point,  as  well  as  on  specific  issues 
relating  to  the  application  of  HACCP  to 
foods  other  than  seafood,  as  set  out 
below. 

A.  Scope  of  a  HACCP  Regulation 

NACMCF  supports  the  adoption  of 
HACCP  throughout  the  food  industry 
((Ref  4).  Additionally,  the  Codex 
Ailmentarius  Committee  on  Food 
Hygiene  considers  HACCP  to  be  the 
most  efficient  and  cost  effective  means 
to  manage  food  safety  (Ref  4).  FDA 
recognizes,  however,  that  not  all  foods 
pose  the  same  inherent  risks.  The 
agency  intends  to  work  with  the  Centers 
for  Disease  Control  and  Prevention  and 
other  Federal  and  State  agencies  as  well 
as  health  professionals,  industry,  and 
consumer  groups  to  access  and  evaluate 
data  on  the  relative  risks  associated  with 
various  foods.  FDA  has  concluded  that 
HACCP  has  great  potential  to  improve 
food  safety  and  can  be  successfully  used 
beyond  seafood.  However,  specific 
HACCP  requirements  established  for  the 
various  segments  of  the  industry  may  be 
different  because  of  differences  in  risk 
as  well  as  differences  in  processes,  etc. 
The  agency  encourages  the  food 
industry  generally  to  begin  using 
HACCP  more  widely. 

FDA  specifically  requests  comments 
on  the  scope  of  any  mandatory  HACCP 
program  proposed  by  the  agency. 


Should  FDA  mandate  HACCP  for  all 
segments  of  the  food  industry?  Or 
should  HACCP  be  required  only  for 
certain  segments  of  the  food  industry? 
In  deciding  whether  to  cover  all  or  some 
segments  of  the  food  industry  by  a 
mandatory  HACCP  rule,  what  criteria 
should  FDA  use?  In  particular,  should 
any  exclusions  from  a  HACCP 
requirement  be  determined  on  any  basis 
other  than  the  risk  presented  by  the 
particular  activity?  Are  there  categories 
of  activities,  such  as  the  warehousing  of 
certain  types  of  foodstuffs,  that  deserve 
exclusion? 

The  agency  also  requests  comment  on 
how  a  mandatory  HACCP  rule  should 
apply  to  those  in  the  chain  of 
distribution  of  imported  foods.  How 
should  the  agency  ensure  that  imported 
foods  are  produced  and  handled  safely? 
In  the  seafood  proposal,  FDA  is 
proposing  that  all  domestic  and  foreign  " 
processors  and  importers  adopt  HACCP 
controls,  and  FDA  is  proposing  to  take 
steps  to  ensure  that  the  HACCP  controls 
are  in  fact  implemented  by  foreign 
processors.  The  seafood  proposal 
broadly  defines  "processor"  to  include 
packers,  repackers,  wholesalers,  and 
warehousers.  Should  the  agency  adopt 
the  same  approach  with  respect  to 
foreign  processors,  handlers,  and 
importers  of  all  other  foods? 

FDA  also  solicits  comments  on 
whether  and  how  a  mandatory  HACCP 
rule  should  apply  to  food  retailers.  The 
agency's  seafood  proposal  specifically 
excludes  retailers  from  the  definition  of 
"processor."  Should  a  similar  exclusion 
be  made  for  retailers  of  all  other  foods 
as  well?  The  agency  notes  that  its 
updated  Food  Code,  which  serves  as 
guidance  to  the  States  as  part  of  an 
ongoing  cooperative  program  for 
regulating  the  retail  sector,  incorporates 
several  HACCP  elements.  The  agency 
requests  comment  on  this  cooperative 
program  for  the  retail  sector  and  on  how 
governments  at  all  levels  can  best 
collaborate  to  ensure  the  safety  of  food 
from  farm  or  fishery  to  the  dinner  table, 
including  food  sold  ready-to-eat  at  the 
retail  level.  Should  HACCP  be  required 
in  restaurants  and  other  retail  outlets? 
Should  HACCP  requirements  be  applied 
directly  to  raw  material  suppliers  and 
transportation  companies?  Or  should 
such  requirements  be  imposed 
indirectly  through  the  HACCP  plans  of 
processors  and  others  who  receive  food 
(e.g.,  by  using  purchase  specifications)? 

FDA  also  specifically  requests 
comment  on  how  small  firms  should  be 
covered  by  any  mandatory  HACCP 
regulations.  In  the  seafood  proposal, 
FDA  has  made  no  distinctions  in  the 
application  of  proposed  requirements 
based  on  firm  size.  If  small  firms  should 
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be  exempt,  on  what  basis  should  the 
exemption  be  made? 

B.  Focus  of  HACCP 

NACMCF  believes  that  HACCP  and 
HACCP  plans  should  address  food 
safety,  including  all  biological, 
chemical,  and  physical  hazards  that 
would  affect  a  particular  food. 
CoTTsistent  with  this  view.  FDA  has 
limited  the  scope  of  the  HACCP 
requirements  in  the  seafood  proposal  to 
safety  concerns  and  has  not  included 
food  quality  and  labeling  standards  and 
requirements.  Although  the  agency 
believes  that  the  primary  focus  of  a 
HACCP  program  should  be  safety,  FDA 
is  aware  that  food  quality  is  also 
important  to  consumers  and  is  an  issue 
in  international  trade. 

Should  FDA's  HACCP  prograin  for  the 
broader  food  Industry  be  limited  to  food 
safety  and  the  hazards  presented  by-a 
particular  activity?  If  so,  how  broadly 
should  hazard  be  defined?  What  leva!  of 
risk  warrants  HACCP-type  control? 
Should  different  levels  of  control  be' 
required  in  HACCP  plans  for  different- 
levels  of  risk?  Or  should  FDA's  proposal 
mandate  that  food  quality  issues  be 
included  in  HACCP  plans?  Should 
sanitation  practices  within  the  plant  be 
required  to  be  included  in  HACCP 
plans? 

C.  Impleniantation  of  HACCP 

FDA  recognizes  that,  because  of  the 
size  and  diversity  of  the  overall  food 
industry,  any  mandatory  HACCP 
program  would  likely  be  costly  for  some 
segments  of  the  food  industry  and  need 
to  be  phased  in  gradually.  Development 
of  HACCP  plans  would  require  at  least 
some  segments-of  the  industry  to  adopt 
new  ways  of  thinking  and  operating. 
Review  by  FDA  of  HACCP  plans  and 
monitoring  records  as  part  of  its  plant 
inspections  would  necessitate 
additional  training  of  FDA,  State,  and 
local  investigators. 

In  view  of  the  scope  of  the  task,  what 
would  he  a  reasonable  time  period  for 
the  implementation  of  HACCP?  In  the      - 
seafood  proposal.  FDA  is  proposing  a  1- 
year  period  for  implementation, 
measured  from  the  date  of  the  final 
regulations.  This  proposed  lead  time 
takes  into  account  the  fact  that  a 
considerable  amount  of  developmental 
work  has  already  been  done  on  the 
application  of  HACCP  to  seafood 
processing.  Are  there  special 
considerations  for  other  types  of  foods 
that  could  affect  implementation  time? 
Are  there  circumstances  that  would 
require  some  industry  segments  to  need 
an  implementation  period  longer  than  1 
year  after  final  rule  promulgation? 


If  implementation  of  HACCP  is  to  be 
phased  in  (i.e.,  certain  segments  would 
gradually  be  subject  to  the  HACCP 
requirements  established),  how  should 
this  be  accomplished?  How  should 
firms  or  segments  of  the  food  industry 
be  differentiated  for  purposes  of  such  a 
phased  in  implementation?  What  would 
be  appropriate  time  intervals  between 
each  implementation  phase?  What 
criteria  should  be  used  to  decide  the 
order  of  implementation  for  the  various 
segments  of  the  food  industry?  For 
example,  should  potential  food  safety 
risks  associated  with  the  product  be 
considered  in  determining  an 
implementation  schedule,  and  if  so. 
what  factors  should  be  used  in  ranking 
foods  with  respect  to  potential  risk? 
Likewise,  for  example,  should  firm  size 
be  considered  in  determining  the  order 
of  iniplementation? 

The  agency  is  interested  in  learning 
about  the  experiences  that  food 
manufacturers  have  had  with  the 
implementation  of  HACCP  and  therefore 
requests  comments  from  firms  who  have 
had  actual  experience  in  the  application 
of  HACCP  concepts  to  food  production, 
both  on  what  has  worked  and  on  what 
has  not  worked.  In  particular.  FDA 
seeks  information  on:  (1)  How  long  it 
took  to  implement  a  HACCP  program; 
(2)  the  start-up  and  maintenance  costs; 
and  (3)  the  impact  of  implementing 
HACCP  on  the  safety  of  the  product,  the 
efficiency  of  the  firm's  operation,  and 
any  long-term  savings  (cost 
effectiveness).  The  agency  is  also    ■ 
interested  in  any  measures  that  have 
been,  or  could  be,  used  to  measure  the 
effectiveness  of  HACCP  to  improve 
product  safety.  The  agency  is 
particularly  interested  in  the 
experiences  of  small  food  firms  on  all  of 
the  above. 

D.  Evaluation  of  the  HACCP  System 

FDA  beheves  that  implementation  of 
HACCP  beyond  the  seafood  industry, 
whether  voluntary  or  mandatory,  will 
more  effectively  and  efficiently  ensure 
the  safety  of  the  American  Uod  supply. 
The  agency  recognizes,  ho'.\  e\  cr.  that 
there  may  be  alternatives  to  the  HACeP 
approach  and  invites  comment  on  such 
alternatives  and  their  effectiveness. 

The  agency  also  invites  comment  on 
whether  there  are  factors  that  would 
limit  the  effectiveness  of  the  HACCP 
approach.  What  information  is  needed 
in  order  to  judge  the  effectiveness  of  a 
HACCP  program?  Should  HACCP 
programs  be  pilot  tested  before 
implementation?  Should  there  be  a 
minimum  level  of  certainty  that  a 
HACCP  plan  would  be  effective  in 
controlling  hazards  prior  to 
implementation? 


What  should  be  the  qualifications  of 
individuals  responsible  for  developing 
HACCP  plans?  What  should  be  the 
quahfications  of  individuals  responsible 
for  verification  of  HACCP  plans?  Is  the 
current  state  of  knowledge  sufficient  to 
make  adequate  hazard  analyses?  Is  there 
a  need  for  microbiological  criteria  in 
HACCP  plans?  Will  end-product 
microbiological  testing  be  necessarv? 

How  should  the  appropriate 
frequency  of  monitoring  CCP's  be 
determined?  Should  a  processing  plant 
be  required  to  submit  a  report  to  FDA 
each  time  a  process  is  found  to  be  out 
of  control?  What,  if  any,  circumstancps 
should  trigger  mandatory  reporting  to 
FDA?  Is  it  necessary  to  require  that  a 
food  processor  have  a  reliable  and  well- 
tested  method  of  recall  as  part  of  its 
HACCP  plan? 

E.  Roles  of  FDA,  the  States,  and  the 
Food  Industry 

FDA's  interest  in  institutionalizing 
HACCP  for  the  food  industry  is  based  on 
the  agency's  recognition  of  the  need  to 
revise  the  current  regulatory  approach 
and  make  it  more  effective  and 
comprehensive.  This  revision  must 
coordinate  and  maximize  the  efforts  of 
all  levels  of  Government  and  the  food 
industry  to  provide  effective  coverage  of 
.  food  from  farm  or  fishery  to  table.  The 
respective  roles  of  industry.  State  and 
local  authorities,  and  FDA  must  bo 
clearly  articulated,  and  they  must  be 
integrated  and  coordinated.  FD.'V's 
preliminary'  thinking  on  the  nature  of 
these  respective  roles  follows. 

If  FDA  decides  to  make  HACCP 
mandatory  for  some  or  all  segments  of 
the  food  industry,  firms  would  be 
required  to  develop,  implement,  and 
maintain  an  effective  HACCP  system  in 
their  facility,  and  to  verify  that  the 
system  is  adequate  to  ensure  a  safe 
product.  The  HACCP  system  developed 
by  the  firm  would  have  to  include  all 
relevant  critical  limits  (such  as 
tolerances)  contained  in  exi-sting  FDA 
regulations  and  guidelines,  as  well  as 
other  CCP's  judged  necessary  by  the 
firm  to  ensure  the  safety  of  the  food 
Firms  would  also  be  responsible  for 
taking  appropriate  corrective  actions 
whenever  a  CCP  deviation  has  occurred. 
The  system  would  be  considered  out  of 
compliance  when  a  critical  limit  of  a 
CCP  has  been  exceeded  and  corrective 
actions  are  not  taken  or  are  ineffective. 
Regulated  industry  segments  would 
also  be  responsible  for  providing 
appropriate  training  for  personnel 
involved  in  implementing  HACCP  in 
each  facility.  Each  facility  would  have 
to  maintain  an  accurate,  up-to-date 
HACCP  plan,  which  would  be  available 
for  review  by  FDA  investigators  durine 
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and  records  of 
case  of  seafood, 
concluded  that 
access  to  all  reci 
HACCP  records 


an  inspection,  f  ecords  pertinent  to  the 
monitoring  of  ti  e  CCPs in  the  HACCP 
plan  would  alsc  have  to  be  available  for 
review  by  FDA. 

FDA  is  seekir  g  comment  on  the 
appropriateness  of  imposing  these 
obligations  on  t:  le  food  industry  under 
a  mandatory  HACCP  system.  The 
agency  is  especially  interested  in 
receiving  ccnnm  snts  on  rec-ords  access, 
including: 

(1)  Woat  recoids  should  be 
considered  HACCP  records,  and 
therefore  be  accessible  to  FDA  (and 
State  and  local)  Investigators?  Under 
FDA's  proposed  HACCP  regulations  for 
seafood,  HACCIy  records  include  the 
HACCP  plan  itself,  records  of  the 
monitoring  of  optical  control  points, 

rrective  actions.  In  the 
DA  tentatively 
e  agency  should  have 
rds  deemed  to  be 
because  vdthout  such 
access,  the  regulatory  requirements 
would  not  be  meaningful. 

(2)  How  should  consumer  complaint 
files  relating  to  CCP  failures  be  utilized 
in  a  HACCP  system?  In  FDA's  proposed 
HACCP  regulations  for  seafood,  the 
agency  tentativrfy  concluded  that  each 
HAOCP  system  Should  take  advantage  of 
consumer  comf^aints  as  they  relate  to 
the  operation  ofjCCP's.  The  agency 
proposed  that  procedures  for  monitoring 
CCP's  include  p|-ocedures  for 
monitoring  relevant  consumer 
complaints,  and  that  consumer 
complaints  that  potentially  relate  to  the 
performance  of  Critical  control  points  be 
considered  HACJCP  records.  FDA  invites 
comment  on  thii  approach  for  foods 
generally.  Should  FDA  have  access  to 
consumer  complaint  files  relating  to 
CO"  fiailures?  What  criteria  should  be 
used  to  determiae  whether  a  consumer 
complaint  is  linjced  to  a  CCP  failure? 

(3)  How  long  $hould  HACCP  records 
be  kept?  The  proposed  HACCP 
regulations  for  s  aafood  mandate  1  year 
for  fresh  produc  is  and  2  years  for  frozen 
and  preserved  products. 

As  an  additioi  lal  matter,  FDA  is  aware 
that  there  is  sub  >tantial  public  interest 
in  the  extent  to '  vhich  industry- 
generated  HACCP  records  could  or 
should  be  pubhdy  available.  FDA 
invites  commen ;  on  the  general  question 
of  public  discloi  ure  of  HACCP  records 
and  on  the  agen<  :y's  preliminary 
analysis  of  the  a  i^ai  labi  lity  of  such 
records,  which  1  allows. 

FDA  has  long  had  explicit  statutory 
authority  to  ohu  in  access  to  certain 
industry  record!  during  inspections 
involving  infant  formula,  drugs,  and 
devices  (21  U.S. ::.  374).  and  has  had 
access  by  virtue  of  agency  regulations  to 
certain  processii  tg  records  during 


inspections  of  low  acid  canned  food 
processors  and  manufacturers  of  infant 
formula.  The  agency  has  the  right  to 
copy  and  take  possession  of  these 
records,  but  does  not  routinely  do  so. 
FDA  typically  copies  and  takes 
possession  of  records  only  when  they 
may  be  needed  for  regulatory  purposes. 
As  a  preliminary  matter,  FDA  expects  to 
continue  this  practice  with  regard  to 
HACCP  records. 

The  public  availability  of  those 
HACCP  documents  that  would  become 
part  of  FDA's  official  records  as  a  result 
of  copying  during  an  inspection  would 
be  governed  by  section  301(j)  of  the  act 
and  by  the  Freedom  of  Information  Act 
(POIA)  and  regulations  issued  under  the 
FOIA  by  the  Department  of  Health  and 
Human  Services  (HHS)  and  by  FDA. 
Section  301(j)  of  the  act  expressly 
prohibits  any  person  from  disclosing 
trade  secret  information  obtained  during 
the  course  of  an  inspection.  The 
agency's  FOIA  regulations  also  state  that 
FDA  will  not  disclose  either  trade  secret 
or  confidential  commercial  information. 
FDA's  preliminary  view  is  that  HACCP 
plans  and  monitoring  records  fall  within 
these  two  categories  of  protected 
records.  As  a  consequence,  FDA  may 
have  httle  discretion  to  disclose  such 
records.  Moreover,  under  HHS  FOIA 
regulations,  processors  may  be  entitled 
to  challenge  in  court  a  pending 
disclosure  of  records  on  the  ground  that 
the  records  to  be  disclosed  are 
confidential  commercial  or  trade  secret. 

Additionally,  there  are  significant 
legal  and  practical  questions  as  to 
whether  FDA  has  the  authority  to 
require  disclosure  of  industry  records 
that  are  not  in  FDA's  possession. 

The  agency  is  also  seeking  comments 
on  whether  there  should  be  a 
standardized  format  (structure  and 
organization)  for  written  HACCP  plans. 
If  so,  how  should  this  standcud  format 
be  developed  and  who  should  develop 
it? 

As  is  the  case  today,  the  overall  goal 
of  FDA's  inspection  program  would  be 
to  ensure  that  foods  are  safely  prepared, 
packed,  and  held.  To  achieve  this  goal 
under  a  HACCP  system,  FDA's 
inspection  would  seek  to  verify  that  a 
HACCP  plan  is  adequate  to  ensiire  food 
safety  and  that  it  is  being  implemented 
and  maintained  properly.  The  agency  is 
seeking  comments  on  the  appropriate 
frequency  of  agency  inspections  under  a 
mandatory  HACCP  program  to  achieve 
its  goal  of  ensuring  food  safety. 

The  agency  is  also  interested  in 
receiving  comments  on  the  possible  role 
that  FDA  could  play  to  assist  the  food 
industry  in  developing  and  establishing 
HACCP  programs.  This  assistance  could 
take  the  form  of  agency  guideKnes  for 


developing  HACCP  plans  and  generic 
HACCP  plans  developed  in  cooperation 
with  the  industry.  FDA  could  also 
promote  and  participate  in  educational 
programs  to  encourage  the  use  of 
HACCP  and  FDA  could  continue  to 
represent  the  United  States  at 
international  meetings  on  HACCP.  The 
agency  could  work  with  interested 
groups  to  identify  new  food  safety 
hazards  and  to  develop  new  strategies 
for  their  control. 

The  agency  expects  that  the  States 
would  play  a  major  role  in  enhancing 
FDA's  enforcement  coverage.  State 
authorities  could  participate  in  HACCP 
inspections  both  as  part  of  their  own 
enforcement  activities  and  under  FDA 
contract.  State  and  local  authorities 
could  also  be  involved  in  actively 
promoting  the  use  of  HACCP  at  the 
retail  level. 

The  agency  is  seeking  comments  on 
what  its  role  should  be  relative  to  the 
review,  verification,  monitoring,  and 
certification  of  HACCP  plans.  In  the 
seafood  proposal,  FDA  is  not  proposing 
to  require  that  HACCP  plans  be 
submitted  to  FDA  in  advance,  or  that 
preapproval  by  FDA  be  a  condition  of 
the  adoption  or  implementation  of  these 
plans.  If  FDA  proposes  to  make  HACCP 
mandatory  for  other  portions  of  the  food 
industry,  should  it  adopt  this  approach? 
Should  FDA  indentify  CCP's  and 
establish  critical  limits  in  its.  HACCP 
regulation,  or  should  it  defer  to  firms  to 
develop  these  themselves?  What  role 
should  FDA  serve  in  overseeing  the 
corrective  actions  taken  when  a 
deviation  has  occurred?  Can  any 
HACCP  oversight  function,  including 
review  of  plans  and  monitoring,  be 
performed  by  certified  third  parties?  If 
so,  how  should  they  be  certified  and  by 
whom? 

For  implementation  of  HACCP  for  fish 
and  fishery  products,  FDA  is  developing 
guidelines  for  processors.  These 
guidelines  inventory  and  describe  the 
likely  hazards  associated  with  both 
products  and  processes,  and  provide 
advice  on  how  these  hazards  can  be 
controlled.  J'hese  guidelines  also 
include  a  fill-in-the-blank  HACCP  plan 
to  serve  as  an  example  of  how  a  basic 
HACCP  plan  could  be  developed.  Are 
such  guidelines  necessary  for  other 
commodities  and,  if  so.  who  should 
develop  them?  What  specifically  should 
be  included?  What  role  should  the  fodd 
industry  play  in  the  development  of 
these  materials?  What  other  forms  of 
assistance  should  FDA  provide?  To 
what  extent,  if  any,  should  any  of  this 
additional  guidance  be  made 
mandatory? 
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F.  Training  and  Education 

The  agency's  experience  with  low 
acid  canned  foods  established  that 
appropriate  training  is  critical  to  the 
successful  implementation  of  HACCP  in 
the  food  industry.  The  industry  will 
need  training  on  how  to  develop 
HACCP  plans,  i.e.,  how  to  identify 
hazards  and  establish  critical  limits, 
control  measures,  corrective  actions, 
and  recordkeeping  procedures. 
Investigators  employed  by  regulatory 
agencies,  including  FDA,  will  need 
training  to  understand  how  to  review 
HACCP  plans  as  well  as  industry 
records  pertaining  to  implementation 
and  operation  of  such  plans. 

Based  upon  its  low  acid  canned  food 
experience,  FDA  believes  that  employee 
training  is  an  essential  element  of  an 
effective  HACCP  program.  Should  FDA 
mandate  training  for  plant  personnel 
responsible  for  developing  and 
maintaining  the  HACCP  program?  In  the 
seafood  proposal,  FDA  is  proposing  to 
require  that  each  processor  and  importer 
employ  at  least  one  individual  who  has 
successfully  completed  a  training  course 
on  the  application  of  HACCP  to  fish  and 
fishery  products  processing.  Moreover, 
the  regulations  propose  to  require  that 
those  at  each  establishment  who  have 
received  training  be  responsible  for 
reviewing  records  of  CCP  monitoring, 
recognizing  critical  limit  deficiencies, 
and  assessing  the  need  for  corrective 
actions  relative  to  the  product  in 
question  and  the  HACCP  plan  itself 
FDA  seeks  comment  on  the  question  of 
training.  Are  there  reasons  why  such 
training  should  not  be  mandated?  If 
such  training  is  required,  as  FDA 
currently  believes  it  should  be.  who 
should  conduct  these  training  courses? 
Who  should  be  required  to  attend?  What 
role,  if  any,  should  FDA  have  regarding 
course  materials  and  instructors? 
Should  a  third  party  be  certified  by  FDA 
to  review  and  approve  the  training 
courses?  Should  one,  some,  or  all 
responsible  plant  employees  be 
certified? 

G.  International  Harmonization 

As  the  international  community 
moves  toward  HACCP,  FDA  believes  an 
opportunity  exists  to  improve  the  safety 
of  the  U.S.  food  supply  by  working 
toward  harmonized  approaches  that 
would  elevate  FDA's  confidence  that 
food  entering  the  United  States  meets 
U.S.  safety  standards.  Such 
harmonization  would  also  support  U.S. 
exports.  For  example,  after  January  T, 
1995,  unless  seafood  products  for 
import  into  the  EU  are  produced  under 
HACCP,  the  EU  will  carry  out  extensive 
end-product  testing,  and  the 


competitiveness  of  importers  will  be 
significantly  affected.  How  should  FDA 
approach  any  effort  to  harmonize 
HACCP  standards  with  those  of  other 
countries?  What  role  should  the  Codex 
play? 

H.  Potential  Costs  and  Benefits 

The  agency  is  also  requesting  relevant 
economic  information.  In  particular, 
FDA  seeks  estimates  of  the  following 
costs:  (1)  The  initial  costs  of  developing 
a  HACCP  plan  and  the  frequency  and 
costs  of  altering  the  plan;  (2)  costs  of 
monitoring  and  recordkeeping  by  type 
of  process,  product,  and  packaging,  and 
the  costs  of  reviewing  records  before 
shipment;  (3)  costs  of  necessary  training 
of  employees,  and  rate  of  turnover  of 
employees;  (4)  administrative  costs  to 
oversee  all  phases  of  HACCP 
implementation  and  operation;  (5)  the 
cost  of  monitoring  equipment  and  other 
types  of  equipment  needed  to 
implement  a  HACCP  program;  (6)  the 
cost  and  frequency  of  corrective  actions 
when  critical  limits  are  exceeded;  (7) 
the  potential  cost  to  the  industry  of  FDA 
inspections  of  HACCP  programs;  (8)  cost 
of  testing  for  chemical  and  contaminant 
residues  as  a  component  of  HACCP;  (9) 
cost  of  process  redesign;  (10)  cost  of 
new  product  design;  and  (11)  the  costs 
of  any  consultants  that  might  be 
required  under  a  HACCP  approach.  FDA 
also  seeks  comments  about  the  costs  of 
expanding  HACCP  to  elements  of  the 
food  industry  other  than  manufacturers 
and  processors,  such  as  retail 
supermarkets  and  restaurants,  food 
transporters,  and  raw  material  suppliers. 
FDA  is  particularly  interested  in  the 
cost  experience  of  small  firms  who  have 
implemented  HACCP.  and  how  HACCP 
implementation  by  these  firms  is 
different  from  that  of  large  firms. 

FDA  is  also  announcing  its  intention 
to  survey  the  food  procesbi.  y  industry 
(except  for  seafood)  to  estimate  the  costs 
of  complying  with  mandatory  HACCP 
requirements  and  requests  comments  on 
how  such  a  survey  should  be  designed 
and  implemented. 

FDA  is  also  interested  in  receiving 
comments  on  benefits  of  mandating 
HACCP  for  particular  products, 
processes,  and  packaging.  Thus.  FDA  is 
seeking  information  about  the  existing 
risk  levels  presented  by  various  foods, 
including  risk  from  microorganisms, 
contaminants,  and  chemical  residues 
from  all  interested  parties,  including 
State  and  other  Federal  agencies.  FDA  is 
glso  interested  in  receiving  information 
concerning  any  quantitative  reductions 
in  risk  that  have  been  documented  by 
firms  now  using  HACCP.  or  other 
evidence  that  would  document  that 
illness  or  other  food  borne  risks  have 


been  reduced  through  use  of  HACCP. 
FDA  also  is  interested  in  receiving 
information  that  documents  savings  in 
production  costs  or  indirect  benefits, 
such  as  increased  quality,  that  firms 
using  HACCP  have  experienced. 
Because  many  risks  are  the  resuh  of 
consumer  mishandling,  FDA  requests 
comments  on  the  extent  of  this  source 
of  illness  or  other  food  borne  risks,  and 
how  this  information  should  be  used  to 
target  HACCP  efforts.  Finally,  FDA 
requests  comments  on  the  benefits  of 
extending  HACCP  to  the  other  areas  of 
the  food  industry  that  are  mentioned 
above. 

/.  Potential  Environmental  Effects 

The  agency  is  also  requesting  relevant 
environmental  information  because, 
under  the  National  Environmental 
PoUcy  Act,  FDA  must  consider  the 
environmental  impact  of  its  actions.  The 
agency  does  not  currently  possess  the 
data  that  would  permit  detailed  analysis 
of  the  environmental  impact  of  the 
action  under  consideration  by  the 
agency,  as  described  in  this  document. 

Therefore,  the  agency  is  requesting 
information  on  the  potential 
environmental  impact  including:  (1) 
Potential  for  increased  energy 
consumption,  (2)  potential  for  increased 
disposal  of  defective  foods,  (3)  potential 
for  new  or  increased  disposal  of 
sanitizing  products,  (4)  a  description  of 
measures  that  could  be  taken  to  avoid  or 
mitigate  adverse  environmental  impacts 
that  might  result  from  this  action,  and 
(5)  potential  for  increased  paper 
consumption. 

III.  Refeiences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Bennett,  J.  V..  S.  D..  Holmberg.  M  F  . 
Rogers,  and  S.  L..  Solomon,  "Infectious  and 
Parasitic  Diseases."  in  "Closing  the  Gap  The 
Burden  of  Unnecessary  Illness. 'Amlet.  R.  \V 
and  H.  B.,  Dull,  ed..  Oxford  University  Press, 
pp  102-114.  New  York,  1987. 

2.  Todd.  E.  C.  D..  "Preliminary  Estimatt^s 
of.the  Costs  of  Food  borne  Disease  in  the 
United  States."  Journal  of  Food  Protection. 
52:595-601. 

3.  Archer.  D.  L..  and  J.  E..  Kvenberg. 
"Incidence  and  Cost  of  Food  borne  Diarrheal 
Disease  in  the  United  States."  Journal  of 
Food  Protection.  48:887-894. 

4.  NACMCF.  "National  Advisory 
Committee  on  Microbiological  Criteria  for 
Foods.  Hazard  Analysis  and  Critical  Control 
Point  System  Adopted  March  20. 1992. ' 
"HACCP;  Principles  and  Applications."  V.m 
Nostrand  Reinhold,  1992. 

5.  GATT  Secretariat.  "Final  Act  Embod>  u.j, 
the  Results  of  the  Uniguay  Round  of 
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Multilateral  Trade  Negotiations,"  December 
15. 1993. 

IV.  Comments 

Interested  f)ers»ns  may,  on  or  before 


December  2, 1994 


Management  Brai  ich  (address  above) 
wnritten  comment: ;  regarding  this 
document  Two  c  spies  of  any  comments 
are  to  be  submitte  d.  except  that 


submit  to  the  Dockets 


individuals  may  submit  one  copy. 
Ck)mments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  docujnent  is  issued  under 
sections  402, 404,  701,  and  704  of  the 


Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  342,  344,  371,  and  374). 

Dated:  July  29, 1994 
David  A.  Kessier, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Servicer. 
(PR  Doc.  94-18970  Filed  8-1-94;  8:45  ami 
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Thursday 
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Part  V 

Department  of  Justice 

Equal  Employment 
Opportunity  Commission 

28  CFR  Part  37 

29  CFR  Part  1640 
Procedures  for  Coordinating  the 
Investigation  of  Complaints  or  Charges  of 
Employment  Discrimination  Based  on 
Disability  Subject  to  the  Americans  With 
Disabilities  Act  and  Section  504  of  the 
Rehabilitation  Act  of  1973;  Final  Rule 
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OEPARTME 


re# 
N1 


OF  JUSTICE 


28CFRPart31 

[A.G.  Order  No.   899-94] 

RIN1190-AA29 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1^0 
RIN  3046-AA42 

Procedures  fo^  Coordinating  the 
Investigation  oif  Complaints  or  Charges 
of  Employment  Discrimination  Based 
on  Disability  Subject  to  the  Americans 
With  Disabilitieis  Act  and  Section  504 
of  the  Rehabilitation  Act  of  1973 

AGENCIES:  Depa  rtment  of  Justice  and 

Equal  Employn  lent  Opportunity 

Commission. 

ACTION:  Joint  fiial  rule. 


SUMMARY:  Secti  jn  107(b)  of  the 
Americans  wit!  Disabilities  Act  of  1990 
(ADA)  requires  that  the  Department  of 
Justice  (the  Dep  artment),  the  Equal 
Employment  O  )portunity  Commission 
(the  Commissic  a  or  the  EEOC).  and  the 
Department  of  I  .abor's  Office  of  Federal 
Contract  Comp  iance  Programs  issue 
regulations  sett  ng  forth  procedures  to 
coordinate  the  |irocessing  of  complaints 
that  fall  within  he  overlapping 
jurisdiction  of  t  tie  1  of  the  ADA  and  the 
Rehabihtation  y  ct  of  1973.  to  ensure 
that  such  comp  aints  are  dealt  with  in 
a  manner  that  a  roids  duplication  of 
effort  and  preve  nts  the  imposition  of 
inconsistent  or  ;onflicting  standards. 
Pursuant  to  this  mandate,  the 
Department  of  J  istice  and  the  EEOC  are 
publishing  a  joi  it  final  rule 
implementing  s  >ction  107(b)  as  it 
pertains  to  title    of  the  ADA  and  section 
504  of  the  Reha  (ilitation  Act  of  1973.  In 
addition,  this  re  ^ulation  describes  the 
existing  procedi  ires  for  processing: 
Employment  co  nplaints  that  fall  within 
the  overlapping  jurisdiction  of  title  II  of 
the  .A.DA  and  either  title  I  or  section  504 
of  the  Rehabilitc  tion  Act.  or  both;  and 
employment  coi  nplaints  that  arise  solely 
under  title  I  or  f  action  504.  A  joint  final 
rule  developed  >y  the  EEOC  and  the 
Department  of  I  abor  implementing 
section  107(b)  a  ;  it  pertains  to  title  1  and 
section  503  of  tl  e  Rehabilitation  Act  has 
been  published  separately  in  the 
Federal  Registei  of  January  24,  1992. 
EFFECTIVE  DATE:  August  4,  1994. 
FOR  FURTHER  INF  3RMATI0N  CONTACT: 
Merrily  A.  Friec  lander.  Acting  Chief. 
Coordination  ar  d  Review  Section,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  P.O.  Bo3  66118.  Washington. 


D.C.  20035-6118.  She  can  also  be 
contacted  through  the  Division's  ADA 
Information  Line  at  (202)  514-0301  or 
(800)  514-0301  (voice),  or  (202)  514- 
0383  or  (800)  514-0383  (TDD). 

Elizabeth  M.  Thornton,  Deputy  Legal 
Counsel,  Equal  Employment 
Opportunity  Commission,  1801  L  Street 
NVV..  Washington,  DC  20507,  (202)  663- 
4638  (voice),  (202)  663-7026  (TDD). 
Only  the  800  numbers  listed  above  are 
toll-free  numbers. 

Copies  of  this  rule  are  available  in  the 
following  alternate  formats:  large  print. 
Braille,  electronic  file  or  computer  disk, 
and  audio  tape.  Copies  may  be  obtained 
by  calling  (800)  669-3362  (voice)  or 
(800)  800-3302  (TDD). 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  I  of  the  ADA.  42  U.S.C.  12111- 
12117,  prohibits  discrimination  against 
qualified  individuals  with  disabilities  in 
all  aspects  of  employment.  Title  I  of  the 
ADA  became  effective  on  July  26, 1992, 
with  respect  to  employers  with  25  or 
more  employees.  42  U.S.C.  12111(5)(A). 
On  July  26, 1994,  this  coverage  will  be 
extended  to  employers  with  15  or  more 
employees.  Id.  The  EEOC  is  authorized 
to  investigate  and  attempt  to  resolve 
charges  of  employment  discrimination 
under  title  I. 

Subtitle  A  of  title  II  of  the  ADA,  42 
U.S.C.  12131-12134,  prohibits 
discrimination  against  qualified 
individuals  with  disabilities  on  the 
basis  of  disability  by  State  and  local 
governmental  entities  in  their  services, 
programs,  and  activities,  including 
employment.  As  of  January  26,  1992,  the 
effective  date  of  title  II.  all  State  and 
local  governmental  entities,  regardless 
of  the  number  of  persons  they  employ, 
were  prohibited  from  discriminating  on 
the  basis  of  disability  in  eii.piovment. 
The  Department  of  Justice  has  issued  a 
regulation  implementing  title  II.  which 
provides  that  eight  designated  Federal 
agencies  shall  investigate  and  attempt  to 
resolve  complaints  of  discrimination 
under  title  II.  Complaints  that  arise 
solely  under  title  II  are  investigated  by 
ttie  designated  agency  most  closely 
related  to  the  functions  exercised  by  the 
governmental  component  against  which 
the  complaint  is  lodged.  See  28  CFR 
part  35  (56  FR  35694.  July  26,  1991). 

Section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended,  29  U.S.C.  794, 
prohibits  discrimination  on  the  basis  of 
disability  (formerly,  "handicap")  in 
programs  and  activities  receiving 
Federal  financial  assistance  or 
conducted  by  any  Executive  agency. 
The  nondiscrimination  requirements  of 
section  504  are  applicable  to 


employment  in  Federally-assisted 
programs.  Each  Federal  agency  that 
extends  Federal  financial  assistance  is 
responsible  for  compliance  with  sectie)n 
504  in  the  programs  it  funds.  More  than 
twenty-five  Federal  agencies  have 
issued  regulations  implementing  section 
504  for  their  Federally-assisted 
programs.  These  agencies  are  referred  to 
in  this  rule  as  section  504  agencies. 
The  substantive  prohibitions  and 
coverage  of  title  I,  title  II,  and  section 
504  overlap  to  a  significant  extent. 
There  is,  therefore,  a  potential  for 
duplicative  efforts  by  the  many  Federal 
agencies  responsible  for  ensuring 
compliance  with  these  laws  in  their 
processing  of  complaints.  Thus, 
pursuant  to  section  107(b)  of  the  ADA. 
the  Department  and  the  Commission  are 
promulgating  this  joint  final  rule  to 
establish  procedures  for  coordinating 
the  processing  of  complaints  that  fall 
within  the  overlapping  jurisdiction  of 
section  504  and  title  I  of  the  ADA.  For 
convenience  and  clarity  in  processing 
complaints,  this  rule  also  incorporates 
the  provisions  established  by  the 
Department's  title  II  rule  at  28  CFR 
35.171{b)(2)-{3)  for  coordinating  the 
processing  of  complaints  against  public 
entities:  (i)  that  fall  within  the 
jurisdiction  of  title  II  and  title  I  (but  are 
not  covered  by  section  504);  and  (ii)  that 
are  covered  by  title  II,  but  not  title  I 
(whether  or  not  they  are  also  covered  by 
section  504).  This  reiteration  of  title  II 
procedures  does  not  amend  or  change 
the  title  II  regulation  as  previously 
published.  The  Commission  does  not 
express  an  opinion  on  the  title  II 
procedures  set  forth  herein,  since  they 
merely  repeat  a  previously  published 
regulation  over  which  the  Commission 
has  no  direct  authority.  The 
Commission  and  the  Department  of 
Labor  also  have  published  joint  rules 
implementing  section  107(b)  of  the  AD.\ 
as  it  pertains  to  title  I  and  section  503 
of  the  Rehabilitation  Act.  See  29  CFR 
part  1641,  41  CFR  part  60-742  (57  FR 
2960.  January  24.  1992). 

Analysis  of  Comments  and  Revisions 

Ch'erview 

The  Commission  received  ten 
comments  in  response  to  a  notice  of 
proposed  rulemaking  (NPRM)  published 
jointly  with  the  Department  of  Justice 
on  April  21,  1992.  57  FR  14630.  In 
addition,  the  Commission  received 
comments  from  various  affected  Federal 
agencies  on  both  the  proposed 
regulation  and  on  the  draft  final 
regulation,  pursuant  to  interagency 
coordination  under  Executive  Order 
12067.  The  Commission  and  the 
Department  of  Justice  have  carefully 
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considered  all  of  the  ooaiments  and 
made  various  revisions  in  response  to 
them.  A  number  of  commenters 
e.Kpressed  reservations  about  the 
feasibility  of  the  procedures  set  forth  in 
the  NPRM  and  suggested  v-arious 
alternative  procedures.  Several 
commenters  strongly  urged  tha* 
procedures  similar  to  those  set  forth  in 
the  regulation  promulgated  to 
coordinate  processing  of  complaints  of 
employment  discrim.ination  filed 
against  recipients  of  federal  financial 
assistance  be  adopted.  See  28  CFR  part 
42;  29  CFR  part  1691  (hereinafter,  the 
title  Vl/tilie  VII  regulation).  The  tide  VI/ 
title  VII  regulation  established 
procedures  for  handling  complaints  of 
employment  discrimination  filed 
against  riicipierils  of  Federal  financial 
assistance  subject  to  title  VI  of  the  Civil 
Ri^ts  Act  of  1964,  title  IX  of  the 
Education  Amendments  of  1972,  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972,  as  amandod,  and  other  pTo\Tsions 
of  Federal  law  that  prohibit 
discrimination  on  grounds  of  race. 
color,  religion,  sex,  or  national  ongin,  in 
programs  or  activities  receiving  Federal 
financial  assistance,  when  there  is 
overlapping  jurisdiction  under  t:iie  VII 
of  the  Civil  Rights  Act  of  1964. 

Under  the  NPRM's  "first  filed 
approach,"  the  EEOC  and  any  section 
504  agency  with  jurisdiction  over  a 
charge  or  complaint  would  process 
those  charges  or  complaints  that  were 
actually  filed  with  it,  pursuant  to  title  I 
of  the  ADA  or  section  504.  respectivrfy. 
In  the  case  of  a  charge  or  complaint  that 
was  physically  filed  with  both  the  EEOC 
and  a  section  504  agency  with 
jurisdiction,  the  agency  that  Erst 
received  the  complaint  or  charge  would 
process  it.  absent  special  circumstances, 
while  the  second  agency  would  defer 
processing  pending  the  conclusion  of 
the  first  agency's  investigation. 
Numerous  section  504  agencies 
expressed  concern  about  the  practical 
difficulties  inherent  in  the  NPRM's 
approach,  including  ascertaining  which 
agency  actually  received  a  charge  or 
complaint  first  in  the  case  of  a  charge  or 
complaint  filed  with  both  the  EEOC  and 
a  section  504  agency.  Accordingly,  as 
suggested^  by  a  number  of  commenters, 
the  final  regulation  adopts  an  approach 
similar  to  that  of  the  title  Vl/title  VII 
regulation.  Under  the  final  rule,  a 
complaint  solely  alleging  employment 
discrimination  against  a  single 
individual  (hereinafter,  an  imiividual 
complaint)  that  is  filed  with  a  section 
504  agency  with  jurisdicticHi  over  the 
complaint  vrill  ordinarily  be  transferred 
to  the  EEOC  for  processing,  unless  the 
complainant  specifically  requests 


processing  by  the  section  504  agency. 
Section  504  agencies,  however,  will 
retain  for  processing  any  complaints 
that  allege:  (i)  a  pattern  or  practice  of 
discrimination  in  employriKnt;  or  (ii) 
discrimination  both  in  emploj-ment  and 
ih  other  services  or  practices  of  a 
respondent  that  are  covered  by  section 
504.  For  a  comprehensive  analysis  of 
the  new  procedures,  see  the  discussion 
of  § .6.  below. 

■phe  NPRM  presented  two  options 
regarding  the  legal  standard  to  be 
applied  by  section  504  agencies,  and  the 
preamble  to  the  NPRM  discussed  the 
rationale  for  each  option.  Although 
numerous  couunents  on  these  options 
were  received  in  response  to  the  NPRM, 
recent  amendments  to  the  Rehabilitation 
Act  have  resolved  this  issue.  See  section 
506  of  the  Rehabilitation  Act 
Amendments  of  1992.  Pub.  L.  102-559, 
106  StaL  4344.  Therefore,  as  provided  in 
that  amendment,  the  final  regulation 
directs  section  504  agencies  to  apply  the 
standards  of  title  I  of  the  ADA.  See  the 
discussion  of  % .12,  below. 

Commenters  also  requested  diat  time 
frames  for  the  processing  of  complaints 
be  added  to  the  final  regulation. 
Because,  in  certain  cases,  individual 
agencies  may  have  requirements  that 
preclude  meeting  fixed  time  franies  for 
certain  stages  of  the  complaint 
ini-esligation  process,  this  suggestion 
has  not  been  adopted.  For  example, 
when  disclosure  of  the  complainant's 
identity  is  necessary  for  the 
investigation  of  a  section  504  or  title  II 
complaint,  the  Department  requires 
receipt  of  a  signed  consent  form  from 
the  complainant  prior  to  notifying  a 
respondent  that  the  Department  has 
received  a  complaint  of  discrimination. 
Therefore,  the  final  regulation  retains 
the  more  general  requirement  that 
agencies  act  promptly  and  in 
accordance  with  applicable  law. 

Various  commenters  also  noted  the 
inefficiency  of  the  requirement  that  a 
section  504  agency  refer  a  complaint  to 
the  Civil  Rights  Di\ision  for  a 
determination  of  jurisdiction  when  the 
agency  does  not  have  section  504 
jurisdiction,  but  does  have  title  II 
jurisdiction.  In  response,  the  regulation 
has  been  revised  to  require  that  a 
complaint  be  referred  to  the  Civil  Rights 
Division  only  when  the  section  504 
agency  that  initially  receives  the 
complaint  has  neither  section  504  nor 
title  II  jurisdiction. 

SectJon-by-Section  Analysis 

Section .1  Purpose  and  Application 

Section .1  of  the  final  rule, 

"Purpose  and  application,"  explaios 
that  the  rule  establishes  the 


coordination  procedures  to  be  followed 
by  the  Federal  agencies  responsible  for 
processing  complaints  of  employment 
discrimination  filed  against  recipients  of 
Federal  financial  assistance  and  arising 
under  section  504  and  title  I  of  the  ADA. 
In  addition  to  establishing  those  new 
procedures,  the  rule  also  restates  and 
integrates  into  one  comprehensive 
regulation  those  provisions  of  the 
Department's  existing  title  II  regulation 
that  established  the  procedures  for 
coordinating  the  processing  of 
complaints  covered  by  title  II  of  the 
ADA  and  either  title  I  or  section  504,  or 
both.  The  rule  does  not  amend  the  title 
II  regulation,  biit  simply  locates  all  of 
the  applicable  regulations  regarding 
coordination  in  a  single  source. 

Section .2  Definitions 

Section .2  defines  a  number  of 


terms  used  in  the  rule.  A  definition  of 
the  term  'due  weight"  has  been  added, 
supplementing  the  discussion  in  the 
preamble. 

The  definitions  of  Federal  financial 
assistance  and  program  or  activity,  both 
of  which  relate  to  the  determination  of 
whether  jurisdiction  exists  under 
section  504,  ha\  e  been  revised  from 
those  contained  in  the  NPRM.  Tne 
NPRM  originally  contained  a  detailed 
definition  of  Federal  financial 
assistance.  However,  in  recognition  of 
the  fact  that  this  definition  may  vary 
among  section  504  agency  regulalions 
due  to  the  nature  of  financial  assistance 
provided  by  each  agency,  the  new 
definition  simply  refers  to  the 
definitions  adopted  by  each  sectian  504 
agency  in  its  regulation  implementing 
section  504  for  Federally-assisted 
programs. 

Tne  definition  of  program  or  actiiity 
under  section  504  was  modified  by  the 
Civil  Rights  Restoration  Act  of  1987. 
Pub.  L.  100-259. 102  Stat.  29.  for  all 
section  504  agencies.  Therefore,  to  avoid 
any  inconsistency  between  this  rule  and 
any  agency  regulations  implementing 
section  504  that  may  not  have  been 
amended  to  reflect  thi.s  chango  to  the 
Rehabilitation  Act,  the  new  definition 
references  the  statutory  definition- 
Section  .3  Exchange  of  Information 

Section .3  requires  the  agencies 


responsit>le  for  enforang  the  AD.\  and 
section  S04  to  share  inft>nnation. 


Section 


Section 


_.4  Confidentiality 
.4(a)  states  that  the 


confi<ientiality  obligations  apphcable  to 
the  EEOC  \mder  the  ADA  also  apply  to 
section  504  agencies  and  designaied 
agencies  when  information  obtained  by 
the  EEOC  is  transmitted  to  such 
agencies,  except  when  the  agency 
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Paragraph  (b)  of  § .6  has  been 

revised  to  provide  that,  if  an  agency 
determines  pursuant  to  paragraph  (a) 
that  it  does  not  have  jurisdiction  under 
section  504  or  title  II,  and  that  the  EEOC 
does  not  have  jurisdiction  under  title  I, 
the  agency  shall  promptly  refer  the      ' 
complaint  to  the  Civil  Rights  Division. 
This  is  a  change  from  the  procedure  set 
forth  in  the  NPRM,  which  required  a 
section  504  agency  to  refer  all  title  II 
complaints  to  the  Civil  Rights  Division. 
The  revision  was  made  in  response  to 
various  comments  pointing  out  that  this 
was  an  inefficient  procedure  when  the 
section  504  agency  was  certain  that  it 
was  the  designated  agency  under  title  II, 
and  that  the  complaint  would  be 
referred  back  to  it  by  the  Civil  Rights 
Division. 

Upon  receipt  of  a  referred  complaint, 
the  Civil  Rights  Division  will  delormine 
whether  another  Federal  agency  may 
have  jurisdiction  over  the  complaint 
under  section  504  (that  is,  a  Federal 
agency  may  be  providing  financial 
assistance  to  the  respondent)  or  under 
title  II  (that  is,  the  entity  that  is  the 
subject  of  the  complaint  may  be  a  public 
entity).  When  the  Civil  Rights  Division 
finds  such  jurisdiction,  it  shall  promptly 
refer  the  complaint  to  the  appropriate 
agency. 

Paragraph  (c)  of  § :6  sets  forth  the 

circumstances  under  which  an  agency 
that  is  a  section  504  agency,  a 
designated  agency,  or  both,  will 
promptly  refer  a  complaint  to  the  EEOC 
for  investigation  and  processing.  In 
addition  to:  (i)  revising  the  regulation  to 
reflect  the  procedures  of  the  title  Vl/title 
VII  regulation  (which  generally  results 
in  individual  complaints  being  referred 
-for  processing  to  the  EEOC);  and  (ii) 
incorporating  the  procedures  already 
established  by  the  title  II  regulation, 

paragraph  (c)  and  the  balance  of  § .6 

more  specifically  set  forth  the 
requirements  for  either  referral  or 
retention  apphcable  to  each  type  of 
agency.  Unlike  the  procedural  scheme 
set  forth  in  the  NPRM.  under  which  a 
complaint  or  charge  could  uily  be  dual 
filed  if  it  were  actually  filed  with  both 
a  section  504  agency  and  the  EEOC.  a 
complaint  or  charge  filed  with  one 
agency  will  now  be  deemed  to  be  dual 
filed  under  both  title  I  and  section  504 
under  certain  circumstances,  as  set  forth 

in  this  section  and  in  § .7. 

Paragraph  (c)(1)  of  § _.6  describes 

the  rule  applicable  to  an  agency  that 
receives  a  complaint  of  employment 
discrimination  under  section  504  or  title 
II  and  determines  that  it  does  not  have 
jurisdiction  over  the  complaint.  If  the 
agency  determines  that  the  EEOC  may 
have  jurisdiction,  the  agency  is  required 
to  promptly  forward  the  complaint  to 


the  EEOC  for  processing.  In  certain 
instances  this  may  require  consultation 
with  the  EEOC.  This  paragraph 
establishes  the  requirements  for  section 
504  and  other  agencies  and  includes  the 
requirements  established  by 
§  35.171(b)(2)  ofthe  title  II  regulation 
with  respect  to  designated  agencies. 

Paragraph  (c)(2)  establishes  the   ■       - 
referral  requirements  applicable  to 
section  504  agencies  and  requires  a 
section  504  agency  that  otherwise  has  - 
jurisdiction  over  a  complaint  of 
employment  discrimination  to  refer  the 
complaint  to  the  EEOC  when  the 
complaint  solely  alleges  discrimination 
against  an  individual,  unless  the  EEOC 
lucks  jurisdiction  over  the  complaint 
Under  title  I.  or  the  complainant 
requests  that  the  section  504  agency 
retain  jurisdiction,  either  \.. 

independently,  or  following  receipt  of 
the  notice  letter  described  in  paragraphs 
(c)(2)(ii)(A)  and  (c)(2)(ii)(BJ. 

The  referral  to  the  EEOC  of 
complaints  solely  alleging  employment 
discrimination  against  individuals  is  a 
significant  change  in  procedure  from  the 
NPRM.  The  revision  was  made  in 
response  to  numerous  comments  urging 
this  approach,  which  is  consistent  with 
the  title  Vl/tille  VII  regulation.  This 
approach  will  serve-to  minimize 
duplicative  efforts  because  the  EEOC.  in 
general,  will  be  the  primary  agency 
investigating  individual  complaints  of 
disability  discrimination  in' 
employment.  An  individual's  private 
right  of  action  under  title  I  ofthe  ADA 
will  also  be  preserved  under  this 
approach,  since  these  section  504 
complaints  also  will  be  deemed  to  be 
dual  filed  under  title  I.  However,  in 
order  to  preserve  an  individual's  right  to 
have  his  or  her  complaint  processed  bv 
the  section  504  agency,  paragraph 
(c)(2)(i)(B)  requires  the  section  5.04 
agency  to  retain  the  complaint  for 
investigation  if  the  complainant  so 
requests. 

Paragraphs-(c)(2)(ii)(A)  and 
(c)(2)(ii)(B)  describe  the  notice  letter  a 
section  504  agency  is  required  to  send 
promptly  to  each  complainant  before 
the  agency  refers  a  complaint  solely 
alleging  employment  discrimination 
against  an  individual  to  the  EEOC.  The 
purpose  ofthe  letter  is  to  inform  an 
individual  who  has  initially  filed  his  or 
her  complaint  with  the  appropriate 
section  504  agency  of  the  basic 
implications  of  a  referral  of  that 
complaint  to  the  EEOC.  It  is  anticipated 
that  the  vast  majority  of  individual 
complaints  will  be  referred  to  the  EEOC, 
with  the  section  504  agency  deferring  its 
review  and  processing  until  the 
conclusion  ofthe  EEOC's  processing. 
However,  because  an  automatic  referral 
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to  the  EEOC  of  a  complaint  filed  with 
a  section  504  agency  may  be  contrary  to 
the  complainant's  expectations, 
complainants  will  be  given  the  choice  of 
having  the  EEOC  or  the  section  504 
agency  investigate  the  complaint. 

Each  agency  will  develop  its  own 
letter  informing  the  complainant  that 
the"  agency  will  refer  the  complaint  to 
the  EEOC  for  investigation  and 
processing,  unless  the  agency  receives  a 
written  request  to  the  contrary  from  the 
complainant  within  twenty  days  of  the 
date  ofthe  notice  letter.  The  agency 
notice  letter  shall  explain:  (i)  that 
agency's  procedures  for  processing 
section  504  complaints;  and  (ii)  the 
EEOC's  procedures  for  processing 
.complaints  under  title  I.  The  agency 
notice  letter  shall  also  inform 
individuals  of  the  potential  for  differing 
remedies  under  each  statute. 

Paragraph  (c)(3)  describes  the 
procedure  for  referral  by  designated 
agencies,  as  established  by 
§35.'171(b)(2)  of  the  title  II  regulation.  If 
a  designated  agency  does  not  have 
section  504  jurisdiction,  and  determines 
that  the  EEOC  may  have  title  I 
jurisdiction,  it  shall  promptly  refer  the 
complaint  to  the  EEOC. 

Paragraph  (c)(4)(r)  provides  that 
complaints  referred  to  the  EEOC  by  an 
agency  with  section  504  jurisdiction 
will  be  deemed  to  be  dual  filed  under 
both  section  504  and  title  I.  As  a 
consequence,  the  section  504  agency, 
although  required  to  defer  its  processing 
of  the  complaint,  will  have  an 
opportunity  to  review  the  ElEOC's 
findings  and  take  any  further  action  it 
deems  appropriate,  as  provided  in 

§ .10.  Paragraph  (c)(4)(ii)  further 

provides  that  a  complaint  referred  to  the 
EEOC  by  an  agency  that  has  jurisdiction 
over  the  complaint  under  title  II  only 
(and  not  under  section  504)  will  be 
treatfed  as  a  complaint  filed  under  title 
.  I  only,  See  28  CFR  35.171(b)(2). 
-  The  distinction  between  the  treatment 
of  these  two  types  of  complaints,  those 
falling  within  the  province  of  section 
504  and  those  arising  only  under  the 
ADA,  is  based  on  the  ADA's  statutory 
mandate  to  preserve  the  rights, 
remedies,  and  procedures  of  any  Federal 
law  that  provides  greater  or  equal 
protection  to  individuals  with 
disabilities  than  are  afforded  by  the 
ADA.  Permitting  section  504  agencies  to 
review  complaints  originally  filed  with 
those  agencies  preserves  section  504 
remedies,  including  an  agency's 
prerogative  to  terminate  the  federal 
funding  ofthe  respondent.  It  is 
anticipated  that  the  fact  that  fund 
termination  is  ultimately  available  as  an 
administrative  remedy  will  encourage 
respondents  to  resolve  valid  claims 


through  negotiation  with  the  EEOC 
rather  than  through  litigation.  Because 

§. ,10(c)  requires  the  reviewing 

section  504  agency  to  give  due  weight 
to  the  EEOC's  findings  and  conclusions, 
it  is  also  anticipated  that,  in  most 
instances,  further  action  by  the  section 
504  agency  will  not  be  necessary. 

Paragraph  (c)(4)(iii)  states  that  any 
complaint  referred  to  the  EEOC  shall  be 
processed  pursuant  to  title  I  procedures. 
Specifically,  the  EEOC  will  notify 
respondents  of  its  receipt  of  a  complaint 
in  accordance  with  its  usual  procedures 
for  notification  following  receipt  of  a 
charge. 

Paragraph  (d)  of  § .6  describes  the 

circumstances  under  which  an  agency 
shall  retain  a  complaint  for  investigation 
(rather  than  referring  it  to  the  EEOC  or 
the  Civil  Rights  Division).  The  general 
rule  applicable  to  section  504  agencies, 
as  stated  in  paragraph  (d)(1),  is  that  a 
section  504  agency  shall  retain  a 
complaint  when  it  determines  that  it  has 
section  504  jurisdiction  over  the 
complaint  and  that  any  one  or  more  of 
the  following  are  true:  (i)  the  EEOC  does 
not  have  jurisdiction  over  the 
complaint;  (ii)  the  EEOC  has  jurisdiction 
over  the  complaint,  but  the  complainant 
requests  that  the  complaint  be 
investigated  by  the  agency  rather  than 
being  referred;  (iii)  the  complaint  alleges 
discrimination  in  both  employment  and 
in  other  services  or  practices  of  the 
respondent  that  are  covered  by  section 
504;  or  (iv)  the  complaint  alleges  a 
pattern  or  practice  of  discrimination  in 
employment.  Such  complaints  will  not 
be  deemed  dual  filed  under  title  I  of  the 
ADA. 

This  procedure  is  consistent  with  the 
approach  taken  in  the  title  Vl/title  VII 
regulation.  For  reasons  of  efficiency, 
section  504  agencies  will  ordinarily 
process  complaints  that  allege  disability 
discrimination  in  both  employment  and 
other  practices  of  a  recipient,  because 
the  EEOC  has  no  jurisdiction  over  the 
latter.  Historically,  under  both  section 
504  and  other  civil  rights  statutes, 
agencies  have  also  had  a  particular 
interest  in  the  enforcement  of  pattern  or 
practice  cases  of  employment 
discrimination  against  recipients  of 
Federal  assistance,  and  agencies  shall 
continue  to  investigate  such  complaints. 
It  should  be  noted  that  the  term  "pattern 
or  practice"  of  discrimination  is 
intended  to  mean  systemic  or  class 
complaints  generally.  Although  the  term 
"pattern  or  practice"  of  discrimination 
is  sometimes  used  in  a  more  narrow 
sense  to  refer  to  intentional 
discrimination  or  disparate  treatment  on 
a  classwide  level,  the  term  was  used  in 
the  title  Vl/title  VII  rule  to  refer  to  both 
adverse  impact  cases  and  cases  of 


intentional  discrimination  affecting  a 
class  of  protected  individuals. 

The  provisions  described  above  only 
apply  when  a  complaint  is  filed  with  a 
section  504  agency.  The  EEOC  will 
always  process  all  charges,  including 
class  charges,  that  are  solely  filed  with 
the  EEOC. 

Paragraph  (d)(2)  restates  the  principle 
established  in  the  title  II  regulation  that 
an  agency  shall  retain  a  complaint  for 
investigation  when  it  determines  that: 
(i)  it  has  jurisdiction  over  the  complaint 
as  a  designated  agency;  and  (ii)  that  the 
EEOC  does  not  have  jurisdiction  over 
the  complaint  under  title  I.  See  28  CFR 
35.171(b)(2). 

Paragraph  (d)(3)  states  the  rule  that 
complaints  retained  for  investigation 
under  paragraphs  (d)(1)  and  (d)(2)  will 
be  investigated  and  processed  under 
section  504,  title  II,  or  both,  as 
applicable,  and  will  not  be  considered 
to  be  dual  filed  under  title  I. 

Section .7  Processing  of  Charges  of 

Employment  Discrimination  Filed  With 
the  EEOC 

Section ._.7  outlines  the  procedures 

that  the  EEOC  will  take  in  determining 
whether  to  process  a  charge  or  to  refer 
it  to  another  agency. 

Section  .7(a)(1)  requires  the  EEOC,  as 
a  first  step,  to  determine  whether  it  has 
jurisdiction  over  the  charge.  If  the  EEOC 
has  jurisdiction,  it  shall  process  the 
charge  in  accordance  with  its  customary 
title  I  procedures,  including  notification 
ofthe  respondent. 

Paragraph  (a)(2)  sets  forth  the 
procedures  that  apply  when  the  EEOC 
determines  that  it  does  not  have 
jurisdiction  over  the  charge.  Under  such 
circumstances,  the  charge  will  be 
promptly  forwarded  to  the  Civil  Rights 
Division  for  referral  to  the  appropriate 
agency,  or  retention  by  the  Department 
for  processing,  as  applicable. 

Paragraph  {b)(l)  of  § .7  states  the 

basic  rule  applicable  to  charges  filed 
with  the  EEOC,  that  is,  when  the  EEOC 
determines  that  it  has  jurisdiction  over 
the  charge  under  title  I,  it  shall  retain 
the  charge.  Because  EEOC  processing  of 
a  charge  filed  with  the  EECDC  is 
consistent  with  the  charging  party's 
expectations  when  filing  the  charge,  no 
notice  letter  to  the  charging  party, 
similar  to  the  letter  required  to  be  sent 
to  complainants  under  paragraph 
(c)(2)(ii)  of  § .6,  is  required. 

Paragraph  (b)(2)  has  been  newly 
added  to  the  final  rule.  It  provides  that 
the  EEOC  shall  refer  to  a  section  504 
agency  for  further  action^  as  appropriate, 
any  cause  finding  against  a  recipient 
that  has  failed  conciliation  and  that  the 
EEOC  has  dechned  to  litigate.  By 
providing  for  agency  review  under  these 
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circumstances,  paragraph  (b)(2)  should 
promote  the  ADA'S  statutory  goal  of 
preserving  seel  ion  504  remedies,  while 
the  requiremei  t  that  section  504 
agencies  give  c  ue  weight  to  EEOC 
findings  should  eliminate  any  need  for 
duplicative  age  ncy  action. 

Section .8  'nx:essing  of  Complaints 


or  Charges  of  E  mployment 
Discrimination  Filed  With  Both  the 
EEOC  and  a  Se  Jtion  504  Agency 

Section 8  sets  forth  the 

procedures  tha  the  EEOC  and  se<:tion 
504  agencies  si  ail  follow  in  processing 
complaints  or  t  harges  of  employment 
discrimination  that  have  been  dual  filed 
with  both  the  E  EOC  and  a  section  504 


,.8  sets  forth  the 


agency. 

Paragraph  (a  of  §, 
procedures  apf  licable  to  complaints  or 
charges  of  enip  oyment  discrimination 
that  are  dual  ii  ed  with  both  a  section 
504  agency  and  the  EEOC.  both  of 
which  have  jur  sdiction  over  the 
complaint  or  cl  arge. 

Under  those  ;ircumstances,  the  rule 
follows  the  gen  ;ral  pattern  established 
by  the  title  Vl/t  tie  VII  regulation,  and 
requires  the  EE  X^  to  process  charges 
that  solely  allet  e  emplo>Tnenl 
discrimination  ]gninst  an  individual 
when  the  indiv  dual  has  not  eleded 
section  504  age  icy  processing.  Section 
504  agencies  w  II  process  all  complaints 
that  allege:  (i)  c  iscrimination  in  both 
employment  ar  d  other  practic:es  or 
services  of  the  i  espondent;  (ii)  a  pattern 
or  practice  of  ei  nployment 
distirijnination;  or  (iii)  discrimination 
solely  against  a  i  individual,  when  the 
individual  has  sleeted  section  504 
agenc:y  process  ng.  This  allocation  tri 
responsibility  f  »r  complaint  pnxx?ssing 
is  the  same  a?  f  >e  ailo<;ation  of 
re.sponsibility  f  >r  processing  complaints 
originally  filed  ;oleiy  with  a  seclion  .504 
agency  under  § .6.  However,  as 


discus.sed  belo\  ^  paragraph  (e)  of 

§ .8  sets  for  h  exceptions  to  this 

general  .scheme  for  special 
r.ircum«;»nnces. 

Parn;.nph  (b)  requirfs  c.omplaints  or 
fjharges  lo  be  re  erred  to  the  Civil  Rights 
nivision  if  both  the  EEOC  and  the 
section  504  age  icy  determine  that  they 
do  not  have  jur  sdit  tion  over  the 
complaint  or  (h  arge.  The  Civil  Rights 
Division  is  then  respon.sible  for  making 
the  appropriate  nsferral  to  a  sedion  .504 
or  designated  aj  fcnt;y. 

Paragraph  (c)  requires  the  EEOC  and 
each  agency  wiyi  jurisdiction  under 
section  504  to  r  evelop  prwx'dures  for 
determining  wl  ether  complaints  or 
charges  of  discr  mination  have  been 
filed  with  the  E  HOC  and  with  one  or 
more  agencies,   t  is  anticipated  that  the 
DepiMlment,  thf  Commission,  and  the 


section  504  agencies  will  work  together 
to  develop  materials,  such  as  a  uniform 
filing  form  (or  uniform  portion  of  a 
filing  form)  that  will  facilitate 
coordination  in  processing  employment 
complaints. 

Although  some  commenters  requested 
that  these  procedures  be  stated  in  the 
final  rule,  it  was  decided  that  this 
activity  is  more  appropriately 
cxinducted  at  a  sub-regulatory  level, 
which  will  permit  more  flexibility  in 
developing  efficient  procedures.  In 
addition,  becau.se  the  rule  has  been 
restructured  to  follow  the  title  Vl/title 
VII  regulation  rather  than  the  "first- 
filed"  approach,  there  is  less  need  to 
determine  whether  a  complaint  or 
charge  has  been  filed  with  more  than 
one  agency.  For  example,  under  the  title 
Vl/title  VII  model,  the  EEOC  will 
become  the  primary  agency  processing 
complaints  or  charges  that  solely  allege 
discrimination  against  an  individual. 
Therefore,  there  is  no  need  to  determine 
whether  these  complaints  or  charges 
have  been  dual  filed  in  order  to 
establish  responsibility  for  processing. 
In  addition,  the  notice  letter  required  to 
be  .sent  to  seciion  504  complainants 
prior  to  such  a  referral  should  provide 
an  efficient  mechanism  for  determining 
whether  a  charge  h.is  al.so  been  filed 
with  the  EEOC  because  it  could  be  used 
to  require  complainants  to  reveal 
whether  they  had  filed  a  complaint  or 
charge  with  another  ngencv. 

Pciragrapb  (d)  retjuires  the  agency  that 
will  process  a  dual-filed  complaini  or 
charge  to  notify  all  concerned  parties 
that  the  other  agencies  will  be  deferring 
their  processing,  and  oflhe  possibility 
of  further  adion  by  such  agencies 
purstiant  to  §§ .10  or .11. 

Paragraph  (e)  establishes  that,  under 
(>}rtain  special  circum.stances  where 
deferral  may  be  inappropriate,  the 
agent  ies  involved  may  jointly  agree  to 
reallocate  investigatory  responsibilities. 
For  example,  if  these<,tion  504  agency 
would  normally  process  the  complaint, 
but  the  agency  does  not  recj'ive 
information  that  another  (  h.\-ge  has 
been  filed  with  the  EEOC  until  after  an 
investigation  has  been  started  by  the 
EEOC.  this  exception  pennits  the 
agencies  jointly  to  decide  that  the  EEOC 
should  continue  processing  the  charge 
and  that  the  se<:tion  504  agency  should 
defer  further  aclion.  This  exception 
i:ould  also  be  used  in  connection  with 
subsequent  complaints  or  charges,  such 
as  allegations  of  retaliation,  rcbted  to 
the  original  complaint  or  charge. 

Th(r  special  circumstances  listed  in 
paragraph  (e)  are  illu.strative  and 
agencies  may  agree  to  reallo«;ate 
investigatory  responsibilities  under 
other  appropriate  cimimstances.  In 


such  circumstances  a  complaint  or 
charge  will  be  treated  as  a  deferred 
complaint  or  charge  with  respect  to  any 

right  to  review  under  §§ ;10  and 

.11. 

It  is  not  anticipated  that  most 
aggrieved  individuals  will  separately 
file  with  both  a  section  504  agency  and 
the  EEOC.  Since  the  substantive 
protections  provided  by  title  I  and 
section  504  are  now  identical,  an 
individual's  rights  against 
discrimination  on  the  basis  of  disability 
can  be  vindicated  under  either  statute. 
However,  an  individual  who  files  a 
complaint  wit^i  a  section  504  agency 
alleging  discrimination  both  in 
employment  and  services,  a  pattern  or 
practice  of  discrimination,  or  who 
requests  sedion  504  processing,  will  nut 
preserve  a  private  right  of  action  under 
title  I  of  the  ADA,  unless  the  individual 
also  files  a  charge  with  the  EEOC  under 
title  I  of  the  ADA. 

Se<:tion .9    Processing  of 

Complaints  or.Charges  of  Employment 
Discrimination  Filed  With  a  Designate*! 
Agency  and  Either  a  Set.lion  504 
Agency,  the  EEOC,  or.Both 

Section .9  adds  new  procedures 

to  the  final  rule  to  address  the 
proce.ssing  of  complaints  filed  with  a' 
designated  agency  and  with  either  a 
section  504  agency,  the  EEOC,  or  both. 
Generally,  the  EEOC  and  the  section  504 
agencies  have  primary  responsibility  for 
processing  complaints  of  employment 

discrimination.  Therefore,  tj .9 

provides  that  a  designated  agency  shall 
investigate  and  process  a  complaint 
only  when:  (i)  it  is  either  the  only 
agency  with  jurisdiction  to  process  the 
complain!;  or  (ii)  it  also  has  jurisdiction 
to  pro<;ess  the  complaint  under  st;ction 
504.  If  another  ageni:y  has  sole 
juri.sdiction  over  the  complaint  under 
either  section  504  or  title  1  (and  the 
complaint  was  actually  filed  with  that 
agency  under  section  .504  or  title  I), 
§_L_.9  requires  the  designated  agency 
to  forward  the  complaint  to  that  agency. 
If  a  se(;tion  504  agency  and  the  EEOC 
both  have  juri.sdiction  over  a  complaint 
o'r  charge  of  employment 
discrimination,  the  rule  allooites 
complaint-pm<-essing  responsibility 
according  to  the  «;stablished  pattern  of 
the  title  Vl/fitle  VII  nile,  that  is, 
individual  complaints  are  forwarded  to 
the  LEOC  and  complaints  alleging 
discrimination  in  both  employment  and 
in  other  praclic-es  or  servit.-es  of  the 
respondent  or  a  pattern  or  practice  of 
employment  discrimination  are 
forwarded  to  the  section  504  agen«-y 
with  jurisdiction. 
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Section .10  Section  504  Agency 

Review  of  Deferred  Complaints 

Section .10  describes  the  steps 

that  shall  be  taken  when  the  EEOC 
processes  a  dual-filed  complaint  or 
charge  (either  an  individual  complaint 
that  is  referred  to  the  EEOC  or  a  dual- 
filed  complaint  or  charge  that  the  EEOC 
processes)  and  a  section  504  agency 
defers  its  investigation. 

Because  the  rule  requires  the  section 
504  agency  to  defer  action  until  the 
EEOC  resolves  the  complaint,  paragraph 
(a)  outHnes  the  different  ways  in  which 
any  title  I  charge  may  be  resolved, 
including  litigation  by  the  EEOC.    • 
Although  the  EEOC  is  the  agency 
primarily  responsible  for  the 
enforcement  of  title  I,  resolution  by  the 
Civil  Rights  Division  is  also  included 
under  paragraphs  (a)  (3)  and  (4)  because, 
under  title  I  of  the  ADA.  when  there  is 
a  cause  finding  pursuant  to  29  CFR 
1601.21,  the  Civil  Rights  Division  has 
litigation  authority  for  charges  against 
State  and  local  governments, 
government  agencies,  and  political 
subdivisions.  See  29  CFR  1601.29.  The 
Civil  Rights  Division  is  also  responsible 
.  for  issuing  right-to-sue  letters  in  such 
cases.  See  29  CFR  1601.28(d). 

Paragraph  (b)  of  § .10  provides 

that,  upon  resolution  of  the  dual-filed 
complaint  or  charge,  the  EEOC  or  the 
Civil  Rights  Division  shall  inform  the 
section  504  agency  of  the  resolution. 
Paragraph  (d)  provides  that,  upon 
written  request  by  the  section  504 
agency,  the  EEOC  or  the  Civil  Rights 
Division  shall  provide  the  section  504 
agency  with  the  materials  necessary  to 
evaluate  its  resolution  of  the  case,  such 
as  investigative  reports. 

Paragraph  (c)  of  § .10  provides 

that,  upon  receipt  of  notification  from 
the  EEOC  or  the  Civil  Rights  Division, 
as  appropriate,  the  section  504  agency 
shall  determine  what  further  action  is 
warranted.  Because,  pursuant  to  the 
1992  amendments  to  the  Rehabilitation 
Act,  the  substantive  standards  to  be 
applied  to  complaints  of  employment 
discrimination  are  now  identical,  it  is 
anticipated  that,  except  in  rare 
circumstances,  the  section  504  agency's 
findings  and  conclusions  as  to  whether 
a  violation  has  occurred  will  be 
consistent  with  those  of  the  EEOC  and 
those  of  the  Civil  Rights  Division,  as 
applicable.  In  order  to  further  promote 
consistency  and  avoid  duplication  of 
effort,  the  rule  requires  that  the  section 
504  agency  accord  due  weight  to  the 
findings  and  conclusions  of  the  EEOC 
and  the  Civil  Rights  Division,  as 
applicable.  The  term  "due  weight"  is 
adopted  from  the  title  Vl/title  VII 
regulation,  which  is  referenced  in 


section  107(b)  of  the  ADA.  28  CFR  part 
42,  subpart  H;  29  CFR  part  1691.  In 
giving  due  weight  to  the  findings  and 
conclusions  of  the  EEOC  or  the  Civil 
Rights  Division,  a  section  504  agency 
shall  give  such  full  and  careful 
consideration  to  the  findings  and 
conclusions  as  is  appropriate,  taking 
into  account  such  factors  as:  (i)  the 
extent  to  which  the  underlying 
investigation  is  complete  and  the 
evidence  supports  the  findings  and 
conclusions;  (ii)  the  nature  and  results 
of  any  subsequent  proceedings;  (iii)  the 
extent  to  which  the  findings, 
conclusions  and  any  actions  taken 
under  title  I  are  consistent  with  the 
effective  enforcement  of  section  504; 
and  (iv)  the  agency's  responsibilities 
under  section  504. 

Moreover,  if  the  agency  proposes  to 
take  an  action' that  is  inconsistent  with 
such  findings  and  conclusions,  the 
section  504  agency  is  required  to 
provide  written  notification  of  the 
action  that  it  proposes  to  take  and  the 
basis  for  that  action  to  the  Assistant 
Attorney  General  of  the  Civil  Rights 
Division,  the  Chairman  of  the  EEOC, 
and  the  head  of  the  EEOC  office  that 
processed  the  complaint  or  charge.  This 
is  intended  to  enable  the  agencies  to 
identify  and  resolve  any  potentially 
conflicting  or  inconsistent  standards 
before  they  are  imposed  and  to  prevent 
duplication  of  effort. 

What  further  action  the  section  504 
agency  will  take  will  depend  on  the 
EEOC's  (or,  as  appropriate,  the  Civil 
Rights  Division's)  findings,  conclusions, 
and  resolution.  This  rule  contemplates 
that  in  most  cases  the  "further  action" 
would  be  that  the  section  504  agency 
would  notify  the  complainant  and  the 
respondent  that  it  is  closing  its  file 
based  upon  the  EEOC's  resolution  of  the 
charge.  For  example,  closure  by  the 
section  504  agency  would  be  the 
appropriate  action  when:  (i)  the  EEOC 
found  no  cause  and  issued  a  right-to-sue 
letter,  and  the  section  504  agency  agreed 
with  the  determination  that  no  violation 
occurred;  or  (ii)  the  EEOC  found  cause 
and  the  violation  was  completely 
remedied  through  either  a  conciliation 
agreement  or  litigation,  and  the  section 
504  agency  agreed  that  the  violation  had 
been  remedied. 


Section 


..11    EEOC  Review  of 


Deferred  Charges 

Section .11  describes  the  steps 

that  shall  be  taken  when  a  section  504 
agency  processes  a  dual-filed  complaint 
or  charge  and  the  EEOC  defers  its 
processing  of  the  charge.  Paragraph  (a) 

of  § .11  outlines  the  different  ways 

in  which  a  section  504  complaint  may 
be  resolved.  Referral  to,  and  action  by. 


the  Civil  Rights  Division  is  included  in 

§ .11(a)  because  one  of  the  options 

available  to  a  section  504  agency,  when 
it  has  found  a  violation  and  it  has  not 
been  able  to  negotiate  a  voluntary 
compliance  agreement,  is  referral  to  the 
Civil  Rights  Division  for  judicial 
enforcement. 

Paragraphs  (b)  and  (d)  of  § .11 

impose  the  same  types  of  obligations  on 
the  section  504  agency  to  notify  the 
EEOC  of  its  resolution  of  the  complaint 
and  to  share  with  the  EEOC  any 
materials  related  to  the  resolution  of  the 
complaint  that  would  permit  the  EEOC 
to  evaluate  the  findings,  as  paragraphs 

(b)  and  (d)  of  § .10  impose  on  the 

EEOC. 

Paragraph  (c)  of  § .11  imposes 

requirements  on  the  EEOC  analogous  to 

those  § .10(c)  imposes  on  a  section 

504  agency.  This  paragraph 
contemplates  that  in  most  cases  the 
appropriate  "further  action"  would  be 
that  the  EEOC  would  notify  the  charging 
party  and  the  respondent  that  it  is 
closing  its  file  based  upon  the  resolution 
of  the  complaint  by  the  section  504 
agency,  and,  where  appropriate,  would 
issue  a  right-to-sue  letter.  For  example, 
closure  and  issuance  of  a  right-to-sue 
letter  by  the  EEOC  would  be  the 
appropriate  action  when  the  section  504 
agency  found  no  violation  and  the  EEOC 
agreed.  Alternatively,  closure  alone 
would  be  appropriate  when  the  section 
504  agency  found  a  violation  and  the 
EEOC  agreed  that  the  violation  was 
completely  remedied  through  either  a 
conciliation  agreement,  an 
administrative  hearing,  or  judicial 
enforcement. 


Section 


..12    Standards 


In  the  NPRM.  this  section  addressed 
the  requirement  established  by  section 
107(b)  of  the  ADA  to  "(prevent! 
imposition  of  inconsistent  or  conflicting 
standards  for  the  same  requirements 
under  (title  I  and  section  504|." 

As  noted  earlier,  in  order  to  comply 
with  this  statutory  mandate,  the  NPRM 
presented  two  options  for  the  legal 
standard  to  be  applied  by  section  504 
agencies  in  their  investigation  of 
complaints  that  are  also  subject  to  title 
I.  and  requested  comment  as  to  the 
appropriate  standard.  However,  in  the 
period  between  the  publication  of  the 
NPRM  and  the  publication  of  this  final 
rule,  the  Rehabilitation  Act  was 
specifically  amended  to  provide  that  the 
standards  of  title  I  of  the  ADA  and  the 
provisions  of  sections  501  through  504. 
and  510,  of  the  ADA.  as  such  sections 
relate  to  employment,  shall  be  the 
standards  applied  by  section  504 
agencies  in  investigating  complaints  of 
employment  discrimination.  See  section 


39904       Fedeiial  Register  /  Vol.  59,  No.  149  /  Thursday,  August  4,  1994  /  Rules  and  Regulations 


506  of  the  Rehabi 
Amendments  of 
569,  106  Stat.  434|4 
tracks  the  lang 


itation  Act 
1092,  Public  Law  102- 
4428.  The  final  rule 
of  the  amendment. 


ua^B 


Section. 


.13 


\gency  Specific 


Memoranda  of  Ur  derstanding 

This  section  hai  been  newly  added  to 
the  final  rule,  to  a  low  maximum 
flexibility  for  the  lievelopment  of  agency 
specific  memoran  ia  of  understanding 
(MOU)  that  woulc  fxulher  serve  to 
minimize  duplica  ion  of  effort  and  fully 
preserve  an  aggrieied  individual's  rights 
under  both  statutes.  When  a  section  504 
agency  amends  it<  regulations  to  make 
them  consistent  w  ith  title  I  of  the  ADA, 
the  EEOC  and  the  individual  section 
504  agency  may  e  iter  into  an  MOU 
providing  for  the  i  nvestigation  and 
processing  by  the  section  504  agency  of 
complaints  or  cha  "ges  dual  filed  under 
both  seclion  504  afrid  title  I  of  the  ADA 
by  the  section  504j  agency.  Execution  of 
an  MOU  would  be  discretionary  on  the 
part  of  both  the  EI  OC  and  the  particular 
section  504  agency.  Section  504 
agencies  that  amead  their  regulations  to 
make  them  consistent  with  title  I 
standards  would  have,  in  agreement 
with  the  EEOC,  th^  option  of  acting  as 
the  EEOC's  agent  lor  investigating  and 
processing  under  ptle  I  all  complaints 
covered  by  both  title  I  and  section  504 
that  are  filed  withlthe  section  504 
agency.  It  is  contejnplated  that  the  terms 
of  the  MOU  would  be  similar  to  the 
joint  rule  implementing  section  107(b) 
as  it  pertains  to  settion  503  of  the 
Rehabilitation  Act  and  title  I.  29  CFR 
part  1641:  41  CFR  part  60-/42. 

Regulatory  Proces  i  Matters 

This  rule  takes  t  ffect  immediately, 
rather  than  30  days  after  publication, 
because  it  solely  c  )ncems  agency 
procedure  and  pra  ::tice. 

This  iinal  rule  his  been  drafted  in 
accordance  with  E  iceculive  Order  12866, 
section  1(b),  Princ  pies  of  Regulation. 
The  Department  o  Justice  and  the  Equal 
Employment  Opp<  irtunity  Commission 
have  determined  t  lat  it  is  not  a 
"significant  reKuIa  tor>'  action"  under 
Executive  Order  1  ;866.  section  3(f), 
Regulatory  Plannii  ig  and  Review,  and 
acxordingly  this  n  le  has  not  been 
reviewed  by  the  O  fice  of  Management 
and  Budget. 

Exe<nitive  Order  12875  prohibits 
executive  departm  snts  and  agencies 
from  promulgating  any  regulation  that  is 
not  required  by  sts  tute  and  that  creates 
a  mandate  upon  a  state,  local,  or  tribal 
government  unless  certain  conditions 
are  met.  Ahhough  the  procedures  for 
proc-essing  complaints  or  charges  of 
employment  discr  mination  established 
by  this  regulation  i  nay  affect  complaints 


or  charges  of  employment 
discrimination  filed  against  such 
entities,  the  final  rule  does  not  create 
any  mandates  affecting  such  entities  and 
may.  In  fact,  reduce  any  current  burden 
by  streamlining  the  processing  of 
complaints  and  charges  at  the  Federal 
level. 

The  Attorney  General  and  the 
Chairman  of  the  EEOC  have  reviewed 
this  regulation  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  and  by  approving  it  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  does  not  establish 
reporting  or  record-keeping 
requirements  that  are  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  in  5  CFR  part 
1320. 

This  part  will  be  added  to  the  rules  of 
the  Department  of  Justice  at  28  CFR 
chapter  I  as  a  new  part  37,  and  to  the 
rules  of  the  Equal  Employment 
Opportunity  Commission  at  29  CFR 
chapter  XIV  as  a  new  part  1640.  Since 
the  parts  are  identical,  the  text  of  the 
joint  final  rule  is  set  out  only  once  at  the 
end  of  the  joint  preamble.  The  part 
heading,  list  of  subjects,  table  of 
contents,  and  authority  citation  for  the 
parts  as  they  will  appear  in  each  CFR 
title  follow  the  text  of  the  joint  rule. 

Text  of  Final  Joint  Rule 

The  text  of  the  final  joint  rule,  as 
adopted  by  the  agencies  specified  in  this 
document,  appears  below: 

PART —PROCEDURES  FOR 

COORDINATING  THE  INVESTIGATION 
OF  COMPLAINTS  OR  CHARGES  OF 
EMPLOYMENT  DISCRIMINATION 
BASED  ON  DISABILITY  SUBJECT  TO 
THE  AMERICANS  WITH  DISABILITIES 
ACT  AND  SECTION  504  OF  THE 
REHABILITATION  ACT  OF  1973 

Stx. 

.1  Purpose  and  application. 

.2  CK^finitions. 

.3  Exchange  of  infunnation. 

.4  Cx)nfiduntiality. 

.5  Date  of  receipt. 

_: .6  Processing  of  cnmplaints  of 

err.ploymont  liiscrimination  filod  with  an 
agency  other  than  the  EECXl 

.7  Processing  of  charges  of  employment 

rtiscrimination  filed  with  the  EEOC. 

.8  Processing  of  complaints  or  charges  of 

employment  discrimination  filed  with 
both  the  EEOC  and  a  section  504  agency. 

.9  Processing  of  complaints  or  charges  of 

employment  discrimination  filed  with  a 
designated  agency  and  either  a  section 
504  agency,  the  EEOC,  or  both. 

.10  Section  504  agency  review  of 

deferred  complaints. 


.1 1  EEOC  review  of  deferred  charges. 

^ .12  Standards, 

.13.  Agency  specific  memoranda  of 

understanding. 

§ .1    Purpose  and  application. 

(a)  This  part  establishes  the 
procedures  to  be  followed  by  the 
Federal  agencies  responsible  for 
pro<,essing  and  resolving  complaints  or 
charges  of  employment  discrimination 
filed  against  recipients  of  Federal 
financial  assistance  when  jurisdiction 

-exists  under  both  section  504  and  title 
I. 

(b)  This  part  also  repeats  the 
provisions  established  by  28C:FR  35.171 
for  determining  which  Federal  agency 
shall  process  and  resolve  complaints  or 
charges  of  employment  discrimination: 

(1)  That  fall  within  the  overlapping 
jurisdiction  of  titles  I  and  II  (but  are  not 
covered  by  section  504);  and 

(2)  That  are  covered  by  title  II,  but  not 
title  I  (whether  or  not  they  are  also 
covered  by  section  504). 

(c)  This  part  also  describes  the 
procedures  to  be  followed  when  a 
complaint  or  charge  arising  solely  under 
section  504  or  title  I  is  filed  with  a 
section  504  agency  or  the  EEOC. 

(d)  This  part  does  not  apply  to 
complaints  or  charges  against  Federal 
rx)ntrac1ors  under  section  503  of  the 
Rehabilitation  Act. 

(e)  This  part  does  not  create  rights  in 
any  person  or  confer  agency  jurisdiction 
not  created  or  conferred  by  the  ADA  or 
section  504  over  any  complaint  or     - 
charge. 

S ^    Definitions. 

As  used  in  this  part,  the  term: 

Americans  with  Disabilities  Act  of 
1990  or  ADA  means  the  Americans  with 
Disabilities  Act  of  1990  (Pub.  L.  101- 
336, 104  Stat.  327,  42  U.S.C.  12101- 
12213  and  47  U.S.C.  225  and  611). 

Assistant  Attorney  General  refers  to 
the  Assistant  Attorney  General,  Qvil 
Rights  Division,  United  States 
Department  of  Justice,  or  his  or  her 
designee. 

Chairman  of  the  Equal  Employment 
Opportunity  Commission  refers  to  the 
Chairman  of  the  United  States  Equal 
Employment  Opportunity  Commission, 
or  his  or  her  designee. 

Civil  Rights  Division  means  the  Civil 
Rights  Division  of  the  United  Stales 
Department  of  Justice. 

Designated  agency  means  any  one  of 
the  eight  agencies  designated  under. 
§  35.190  of  28  CFR  part  35  (the 
Department's  title  II  regulation)  to 
implement  and  enforce  title  II  of  the 
ADA  with  re.spect  to  the  functional 
areas  within  their  jurisdiction. 
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Dual-filed  complaint  or  charge  means 
a  com  plaint  or  charge  of  employment 
discrimination  that: 

(1)  Arises  under  both  section  504  and 
title  I; 

(2)  Has  been  filed  with  both  a  section 
504  agency  that  has  jurisdiction  under 
section  504  and  with  the  EEOC,  vtrhich 
has  jurisdiction  under  title  I;  and 

(3)  Alleges  the  same  facts  and  raises 
the  same  issues  in  both  filings. 

Due  weight  shall  mean,  with  respect 
to  the  weight  a  section  504  agency  or  the 
EEOC  shall  give  to  the  other  agency's 
findings  and  conclusions,  such  full  and 
careful  consideration  as  is  appropriate, 
taking  into  account  such  factors  as: 

(1)  The  extent  to  which  the 
underlying  investigation  is  complete 
and  the  evidence  is  supportive  of  the 
findings  and  conclusions; 

(2)  The  nature  and  results  of  any 
subsequent  proceedings; 

(3)  The  extent  to  which  the  findings, 
conclusions  and  any  actions  taken: 

(i)  Under  title  I  are  consistent  with  the 
effective  enforcement  of  section  504;  or 

(ii)  Under  section  504  are  consistent 
with  the  effective  enforcement  of  title  I; 
and 

(4)  The  section  504  agency's 
responsibilities  under  section  504  or  the 
EEOC's  responsibilities  under  title  I. 

Equal  Employment  Opportunity 
Commission  or  EEOC  refers  to  the 
United  States  Equal  Employment 
Opportunity  Commission,  and.  when 
appropriate,  to  any  of  its  headquarters, 
district,  area,  local,  or  field  offices. 
.    Federal  financial  assistance  shall 
have  the  meaning,  with  respect  to  each 
section  504  agency,  as  defined  in  such 
agency's  regulations  implementing 
section  504  for  Federally-  assisted 
programs. 

Program  or  activity  shall  have  the 
meaning  defined  in  the  Rehabilitation 
Act  of  1973  (Pub.  L.  93-112,  87  Stat. 
394,  29  U.S.C.  794),  as  amended. 

Public  entity  means: 

(1)  Any  State  or  local  government; 

(2)  Any  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  States  or 
local  government:  and 

(3)  The  National  Railroad  Passenger 
Corporation,  and  any  commuter 
authority  (as  defined  in  section  103(8)  of 
the  Rail  Passenger  Service  Act,  45 
U.S.C.  502(8)). 

Recipient  means  any  State,  political 
subdivision  of  any  State,  or 
instrumentality  of  any  State  or  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  individual,  in  any 
State,  to  whom  Federal  financial 
assistance  is  extended,  directly  or 
through  another  recipient,  for  any 


program,  including  any  successor, 
assignee,  or  transferee  thereof,  but  such 
term  does  not  include  any  ultimate 
beneficiary  under  such  program. 

Section  504  means  seclion  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112,  87  Stat.  394,  29  U.S.C.  794).  as 
amended. 

Section  504  agency  means  any 
Federal  department  or  agency  that 
extends  Federal  financial  assistance  to 
programs  or  activities  of  recipients. 

Title  I  means  title  I  of  the  ADA. 

Title  II  means  subtitle  A  of  title  II  of 
the  ADA. 

§ .3    Exchange  of  information. 

The  EEOC,  section  504  agencies,  and 
designated  agencies  shall  share  any 
information  relating  to  the  employment 
policies  and  practices  of  a  respondent 
that  may  assist  each  agency  in  carrying 
out  its  responsibilities,  to  the  extent 
permissible  by  law.  Such  information 
shall  include,  but  is  not  limited  to. 
complaints,  charges,  investigative  files, 
compliance  review  reports  and  files, 
affirmative  action  programs,  and  armual 
employment  reports. 

§ .4    Confidentiality. 

(a)  When  a  section  504  agency  or  a 
designated  agency  receives  information 
obtained  by  the  ^OC.  such  agency 
shall  observe  the  confidentiality 
requirements  of  section  706(b)  and 
section  709(e)  of  the  Civil  Rights  Act  of 
1964.  as  amended  (42  U.S.C  2000e-5(b) 
and  2000e-8(e)).  as  incorporated  by 
section  107(a)  of  the  ADA,  to  the  same 
extent  as  these  provisions  would  bind 
the  EEOC,  except  when  the  agency 
receives  the  same  information  from  a 
source  independent  of  the  EEOC. 
Agency  questions  concerning  the 
confidentiality  requirements  of  title  I 
shall  be  directed  to  the  Associate  Legal 
Counsel  for  Legal  Services.  Office  of 
Legal  Counsel,  the  EEOC. 

(b)  When  the  EEOC  receives 
information  from  a  section  504  or  a 
designated  agency,  the  EEOC  shall 
observe  any  confidentiality 
requirements  applicable  to  that 
information. 

§ .5    Date  of  receipt 

A  complaint  or  charge  ofemployment 
discrimination  is  deemed  to  be  filed,  for 
purposes  of  determining  timeliness,  on 
the  date  the  complaint  or  charge  is  first 
received  by  a  Federal  agency  with 
section  504  or  ADA  jurisdiction, 
regardless  of  whether  it  is  subsequently 
transferred  to  another  agency  for 
processing. 


§ .6    Processing  of  conr>plalnt8  of 

employment  discrimination  filed  witti  an 
agency  other  ttian  the  EEOC 

(a)  Agency  determination  of 
jurisdiction.  Upon  receipt  of? 
complaint  ofemployment 
discrimination,  an  agency  other  than  the 
EEOC  shall: 

(1)  Determine  whether  it  has 
jurisdiction  over  the  complaint  under 
section  504  or  under  title  II  of  the  ADA; 
and 

(2)  Determine  whether  the  EEOC  may 
have  jurisdiction  over  the  complaint 
under  title  I  of  the  ADA. 

(b)  Referral  to  the  Civil  Rights 
Division.  If  the  agency  determines  that 
it  does  not  have  jurisdiction  under 
section  504  or  title  II.  and  determines 
that  the  EEOC  does  jiot  have  jurisdiction 
under  title  I.  the  agency  shall  promptly 
refer  the  complaint  to  the  Civil  Rights 
Division.  The  Civil  Rights  Division  shall 
determine  if  another  Federal  agency 
may  have  jurisdiction  over  the 
complaint  under  section  504  or  title  II. 
and,  if  so,  shall  promptly  refer  the 
complaint  to  a  section  504  or  a 
designated  agency  with  jurisdiction  over 
the  complaint. 

(c)  Referral  to  the  EEOC.— (Ij  Referral 
by  an  agency  without  jurisdiction.  If  an 
agency  determines  that  it  does  not  have 
jurisdiction  over  a  complaint  of 
employment  discrimination  under 
either  section  504  or  title  II  and 
determines  that  the  EEOC  may  have 
jurisdiction  under  title  I,  the  agency 
shall  promptly  refer  the  complaint  to 
the  EEOC  for  investigation  and 
processing  under  title  I  of  the  ADA. 

{2)  Referral  by  a  section  504  agency. 
(i)  A  section  504  agency  that  otherwise 
has  jurisdiction  over  a  complaint  of 
employment  discrimination  under 
section  504  shall  promptly  refer  to  the 
EEOC,  for  investigation  and  pro<.essing 
under  title  I  of  the  ADA,  any  complaint 
ofemployment  discrimination  that 
solely  alleges  discrimination  against  an 
individual  (and  that  does  not  allege 
discrimination  in  both  employment  and 
in  other  practices  or  services  of  the 
respondent  or  a  pattern  or  practice  of 
employment  discrimination),  unless: 

(A)  The  section  504  agency 
determines  that  the  EEOC  does  not  have 
jurLsdiction  over  the  complaint  under 
title  I:  or 

(B)  The  EEOC  has  jurisdiction  over 
the  complaint  under  title  I,  but  the 
complainant,  either  inde()endently,  or 
following  receipt  of  the  notification 
letter  required  to  be  sent  to  the 
complainant  pursuant  to  paragraph 
(c)(2)(ii)  of  this  section,  sp>ecifically 
requests  that  the  complaint  be 
investigated  by  the  section  504  agency. 
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(ii)  Prior  tc  referring  an  individual 
complaint  of  employment 
discriminaticn  to  the  EEOC  pursuant  to 
paragraph  (c)[2)(i)  of  this  section  (but 
not  prior  to  n  laking  such  a  referral 
pursuant  to  paragraph  (c)(1)  of  this 
section),  a  section  504  agency  that 
otherwise  hai  jurisdiction  over  the 
complaint  sh  ill  promptly  notify  the 
complainant,  in  writing,  of  its  intention 
to  make  such  a  referral.  The  notice  letter 
shall: 

(A)  Inform  he  complainant  that, 
unless  the  ag(  ncy  receives  a  written 
request  from  he  complainant  within 
twenty  days  (  f  the  date  of  the  notice 
letter  request  ng  that  the  agency  retain 

.  the  complain   for  investigation,  the 
agency  will  ft  rward  the  complaint  to 
the  EEOC  for  nvestigation  and 
processing;  ar  d 

(B)  Descrilx  the  basic  procedural 
differences  between  an  investigation 
under  section  504  and  an  investigation 
under  title  I,  i  nd  inform  the 
complainant  (if  the  potential  for 
differing  remtdies  under  each  statute. 

(3)  Heferral  by  a  designated  agency.  A 
designated  agi  fncy  that  does  not  have 
section  504  ju  risdiction  over  a 
complaint  of  <  mployment 
discrimination  and  that  has  determined 
that  the  EEOC  may  have  jurisdiction 
over  the  comp  laint  under  title  I  shall 
promptly  refe  the  complaint  to  the 
EEOC. 

(4)  Processi,  ig  of  complaints  referred 
to  the  EEOC.  (  )  A  complaint  referred  to 
the  EEOC  in  a  xordance  with  this 
section  by  an  i  igency  with  jurisdiction 
over  the  complaint  under  section  504 
shall  be  deem(  d  to  be  a  dual-filed 
complaint  unt  er  section  504  and  title  I. 
When  a  sectio  i  504  agency  with 
jurisdiction  o\  er  a  complaint  refers  the 
complaint  to  t  le  EEOC,  the  section  504 
agency  shall  d  ;fer  its  processing  of  the 
complaint  pur  ;uant  to  § — .10,  pending 
resolution  by  I  le  EEOC. 

(ii)  A  compi  lint  referred  to  the  EEOC 
by  an  agency  t  lat  has  jurisdiction  over 
the  complaint  solely  under  title  II  (and 
not  under  sect  on  504)  will  be  treated  as 
a  complaint  fi  ed  under  title  I  only. 

(iii)  Any  cor  iplaint  referred  to  the 
EEOC  pursuar  t  to  this  section  shall  be 
processed  by  t  le  EEOC  under  its  title  I 
procedures. 

(d)  Retentioi  t  by  the  agency  for 
investigation—  (1)  Retention  by  a  section 
504  agency.  A  section  504  agency  shall 
retain  a  compI  lint  for  investigation 
when  the  agen  ;y  determines  that  it  has 
jurisdiction  ov  ;r  the  complaint  under 
section  504,  ar  d  one  or  more  of  the 
following  cone  itions  are  met: 

(i)  The  EEOC  does  not  have 
jurisdiction  ov  >r  the  complaint  under 
title  I;  or 


(ii)  The  EEOC  has  jurisdiction  over 
the  complaint,  but  the  complainant 
elects  to  have  the  section  504  agency 
process  the  complaint  and  the  section 
504  agency  receives  a  written  request 
from  the  complainant  for  section  504 
agency  processing  within  twenty  days  of 
the  date  of  the  notice  letter  required  to 
be  sent  pursuant  to  paragraph  (c)(2)(ii) 
of  this  section;  or 

(iii)  The  complaint  alleges 
discrimination  in  both  employment  and 
in  other  practices  or  services  of  the 
respondent  that  are  covered  by  section 
504; or 

tiv)  The  complaint  alleges  a  pattern  or 
practice  of  employment  discrimination. 

(2)  Retention  by  a  designated  agency. 
A  designated  agency  that  does  not  have 
jurisdiction  over  the  complaint  under 
section  504  shall  retain  a  complaint  for 
investigation  when  the  agency 
determines  that  it  has  jurisdiction  over 
the  complaint  under  title  II  of  the  ADA 
and  that  the  EEOC  does  not  have 
jurisdiction  over  the  complaint  under 
title]. 

(3)  Processing  of  complaints  retained 
by  an  agency.  Any  complaint  retained 
for  investigation  and  processing  by  an 
agency  pursuant  to  paragraphs  (d)(1) 
and  (d)(2)  of  this  section  will  be 
investigated  and  processed  under 
section  504,  title  II,  or  both,  as 
applicable,  and  will  not  be  considered 
to  be  dual  filed  under  title  I. 

§ .7    Processing  of  charges  of 

employment  discrimination  filed  with  the 
EEOC. 

(a)  EEOC  determination  of 
jurisdiction.  Upon  receipt  of  a  charge  of 
employment  discrimination,  the  EEOC 
shall: 

(1)  Determine  whether  it  has 
jurisdiction  over  the  charge  under  title 
I  of  the  ADA.  If  it  has  jurisdiction, 
except  as  provided  in  parnj^raph  (b)(2)  of 
this  section,  the  EEOC  shall  process  the 
charge  pursuant  to  title  I  procedures. 

(2)  If  the  EEOC  determines  that  it  does 
not  have  jurisdiction  under  title  I,  the 
EEOC  shall  promptly  refer  the  charge  to 
the  Civil  Rights  Division.  The  Civil 
Rights  Division  shall  determine  if  a 
Federal  agency  may  have  jurisdiction 
over  the  charge  under  section  504  or 
title  II,  and,  if  so,  shall  refer  the  charge 
to  a  section  504  agency  or  to  a 
designated  agency  with  juri.sdiction  over 
the  complaint. 

(b)  Retention  by  the  EEOC  for 
investigation.  (1)  The  EEOC  shall  retain 
a  charge  for  investigation  when  it 
determines  that  it  has  jurisdiction  over 
the  charge  under  title  I. 

(2)  Referral  to  an  agency.  Any  charge 
retained  by  the  EEOC  for  investigation 
and  prof;essing  will  be  investigated  and 


processed  under  title  I  only,  and  will 
not  be  deemed  dual  filed  under  section 
504,  except  that  ADA  cause  charges  (as 
defined  in  29  CFR  1601.21)  that  also  fall 
within  the  jurisdiction  of  a  section  504 
agency  and  that  the  EEOC  (or  the  Civil 
Rights  Division,  if  such  a  charge  is 
against  a  government,  governmental 
agency,  or  political  subdivision)  has 
declined  to  litigate  shall  be  referred  to 
the  appropriate  section  504  agency  for 
review  of  the  file  and  any  administrative 
or  other  action  deemed  appropriate 
under  section  504.  Such  charges  shall  be 
deemed  complaints,  dual  filed  under 
section  504,  solely  for  the  purposes  of 
the  agency  review  and  action  described 
in  this  paragraph.  The  date  of  such  dual 
filing  shall  be  deemed  to  be  the  date  the 
complaint  was  received  by  the  EEOC. 

§ .8    Processing  of  complaints  or 

charges  of  employment  discrimination  filed 
with  t>oth  the  EEOC  and  a  section  504 
agency. 

(a)  Procedures  for  handling  dual-filed 
complaints  or  charges.  As  between  the 
EEOC  and  a  section  504  agency,  except 
as  provided  in  paragraph  (e)  of  this 
section,  a  complaint  or  charge  of 
employment  discrimination  that  is  dual 
filed  with  both  the  EEOC  and  a  section 
504  agency  shall  be  processed  as 
follows: 

(1 )  EEOC  processing.  The  EEOC  shall 
investigate  and  process  the  charge  when 
the  EEOC  determines  that  it  has 
jurisdiciion  over  the  charge  under  title 
I  and  the  charge  solely  alleges 
employment  discrimination  against  an 
individual,  unless  the  charging  party 
elects  to  have  the  section  504  agency 
process  the  charge  and  the  section  504 
agency  receives  a  written  request  from 
the  complainant  for  section  504  agency 
processing  within  twenty  days  of  the 
date  of  the  notice  letter  required  to  be 
sent  pursuant  to  § .6(c)(2)(ii). 

(2)  Section  504  agency  processing.  A 
section  504  agency  shall  investigate  and 
process  the  complaint  when  the  agency 
determines  that  it  has  jurisdiction  over 
the  complaint  under  section  504,  and: 

(i)  The  complaint  alleges 
discrimination  in  both  employment  and 
in  other  practices  or  services  of  the 
respondent;  or 

(ii)  The  complaint  alleges  a  pattern  or 
practice  of  discrimination  in 
employment;  or 

(iii)  In  the  case  of  a  complaint  .solelv  . 
alleging  employment  di.scrimination 
against  an  individual,  the  complainant 
elects  to  have  a  section  504  agency 
process  the  complaint  and  the  section 
504  agency  receives  a  written  request 
from  the  complainant  for  section  504 
agency  processing  within  twentv  davs  of 
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the  date  of  the  notice  letter  required  to 
be  sent  pursuant  to  § .6(c)(2)(ii). 

(b)  Referral  to  the  Civil  Rights 
Division.  If  the  EEOC  determines  that  it 
docs  not  have  jurisdiction  under  title  I. 
and  the  section  504  agency  determines 
that  it  does  not  haye  jurisdiction  under 
section  504  or  title  II,  the  complaint  or 
charge  shall  be  promptly  referred  to  the 
Civil  Rights  Division.  The  Civil  Rights 
Division  shall  determine  if  another 
Federal  agency  may  have  jurisdiction 
over  the  complaint  under  section  504  or 
title  n,  and,  if  so,  shall  promptly  r«fer 
the  complaint  to  a  section  504  or  a 
designated  agency  with  )urisdiction.over 
the  complaint. 

(c)  Procedures  for  determining 
whether  a  complaint  or  charge  has  been 
dual  filed.  The  EEOC  and  each  agency 
with  jurisdiction  to  investigate  and 
process  complaints  of  employment 
discrimination  under  section  504  shall 
jointly  develop  procedures  for 
determining  whether  complaints  or 
charges  of  discrimination  have  been 
dual  filed  with  the  EEOC  and  with  one 
or  more  other  agencies. 

(d)  Notification  of  deferral.  The 
agency  required  to  process  a  dual-filed 
complaint  or  charge  under  this  section 
shall  notify  the  complainant  or  charging 
party  and  the  respondent  that  the 
complaint  or  charge  was  dual  filed  with 
one  or  more  other  agencies  and  that 
such  other  agencies  have  agreed  to  defer 
processing  and  will  take  no  further 

action  except  as  provided  in  § .10  or 

§ .  1 1 ,  as  applicable. 

(e)  Exceptions.  When  special 
circumstances  make  deferral  as 
provided  in  this  section  inappropriate, 
the  EEOC,  and  an  agency  with 
investigative  authority  under  section 
504,  may  jointly  determine  to  reallocate 
investigative  responsibilities.  Special 
circumstances  include,  but  are  not 
limited  to,  cases  in  which  the  EEOC  has 
already  commenced  its  investigation  at 
the  time  that  the  agency  discovers  that 
the  complaint  or  charge  is  a  dual-filed 
complaint  or  charge  in  which  the 
complainant  has  elected  section  504 
processing,  alleged  discrimination  in 
both  employment  and  in  other  practices 
or  services  of  the  respondent,  or  alleged 
a  pattern  or  practice  of  employment 
discrimination. 

§ .9    Processing  of  complaints  or 

charges  of  employment  discrimination  filed 
with  a  designated  agency  and  eMher  a 
section  504  agency,  the  EEOC,  or  t>otfv 

(a)  Designated  agency  processing.  A 
designated  agency  shall  investigate  and 
process  a  complaint  that  has  been  filed 
with  it  and  with  the  EEOC.  a  section  504 
agency,  or  both,  when  either  of  the 
following  conditions  is  met: 


(1)  The  designated  agency  determines 
that  it  has  jurisdiction  over  the 
complaint  under  title  II  and  that  neither 
the  EEOC  nor  a  section  504  agency 
(other  than  the  designated  agency,  if  the 
designated  agency  is  also  a  section  504 
agency)  has  jurisdiction  over  the 
complaint;  or 

(2)  The  designated  agency  determines 
that  it  has  jurisdiction  over  the 
complaint  under  section  504  and  the 
complaint  meets  the  requirements  for 
processing  by  a  section  504  agency  set 
forth  in  § L.8(a)(2). 

(b)  Referral  by  a  designated  agency.  A 
designated  agency  that  has  jurisdiction 
over  a  complaint  solely  under  title  II 
(and  not  under  section  504)  shall 
forward  a  complaint  that  has  been  filed 
with  it  and  with  the  EEOC,  a  section  504 
agency,  or  both,  to  either  the  EEOC  or 
to  a  section  504  agency,  as  follows: 

(1)  If  the  designated  agency 
determines  that  the  EEOC  is  the  sole 
agency,  other  than  the  designated 
agency,  with  jurisdiction  over  the 
complaint,  the  designated  agenc>-  shall 
forward  the  complaint  to  the  EEOC  for 
processing  under  title  I:  or 

(2)  If  the  designated  agency 
determines  that  the  section  504  agency 
is  the  sole  agency,  other  than  the 
designated  agency,  with  jurisdiction 
over  the  complaint,  the  designated 
agency  shall  forward  the  complaint  to 
the  section  504  agency  for  processing 
under  section  504;  or 

(3)  If  the  designated  agency 
determines  that  both  the  EEOC  and  a 
section  504  agency  have  jurisdiction 
over  the  complaint,  the  designated 
agency  shall  forward  the  complaint  to 
the  EEOC  if  it  determines  that  the 
complaint  solely  alleges  employment 
discrimination  against  an  individual,  or 
it  shall  forward  the  complaint  to  the 
section  504  agency  if  it  determines  that 
the  complaint  meets  the  requirements 
for  processing  by  a  section  504  agency 
set  out  in  § .8(a)(2)(i)  or  (a)(2)(ii). 

§ .10    Section  504  agency  review  of 

deferred  comp'aints. 

(a)  Deferral  by  the  section  504  agency. 
When  a  section  504  agency  refers  a 
complaint  to  the  EEOC  pursuant  to 

§ .6(c)(2)  or  when  it  is  determined 

that,  as  between  the  EEOC  and  a  section 
504  agency,  the  EEOC  is  the  agency  that 
shall  process  a  dual-filed  complaint  or 

charge  under  § .8(a)(1)  or 

§ .8(e).  the  section  504  agency  shall 

defer  further  action  until: 

(1)  The  EEOC  issues  a  no  cause 
finding  and  a  notice  of  right-to-sue 
pursuant  to  29  CFR  1601.19;  or 

(2)  The  EEOC  enters  into  a 
conciliation  agreement:  or 


(3)  The  EEOC  issues  a  cause  finding 
and  a  notice  of  failure  of  conciliation 
pursuant  to  29  CFR  1601.21,  and: 

(i)  If  the  recipient  is  not  a  government, 
governmental  agency,  or  political 
subdivision,  the  EE(3C  completes 
enforcement  proceedings  or  issues  a 
notice  of  right-to-sue  in  accordance  with 
29  CFR  1601.28;  or 

(ii)  If  the  recipient  is  a  government, 
governmental  agency,  or  political 
subdivision,  the  EEOC  refers  the  charge 
to  the  Civil  Rights  Division  in 
accordance  with  29  CFR  1601.29.  and 
the  Civil  Rights  Divi.sion  completes 
enforcement  proceedings  or  issues  a 
notice  of  right-to-sue  in  accordance  with 
29  CFR  1601.28(d);  or 

(4)  The  EEOC  or,  when  a  case  has 
been  referred  pursuant  to  29  CFR 
1601.29.  the  Civil  Rights  Division, 
otherwise  resolves  the  charge. 

(b)  Notification  of  the  deferring 
agency.  The  EEOC  or  the  Civil  Rights 
Division,  as  appropriate,  shall  notify  the 
agency  that  has  deferred  processing  of 
the  charge  upon  resolution  of  any  dual- 
filed  complaint  or  charge. 

(c)  Agency  review.  After  receipt  of 
notification  that  the  EEOC  or  the  Civil 
Rights  Division,  as  appropriate,  has 
resolved  the  complaint  or  charge,  the 
agency  shall  promptly  determine  what 
further  action  by  the  agency  is 
warranted.  In  reaching  that 
determination,  the  agency  shall  give  due 
weight  to  the  findings  and  conclusions 
of  the  EEOC  and  to  those  of  the  Civil 
Rights  Division,  as  applicable.  If  the 
agency  proposes  tc  take  an  action 
inconsistent  with  the  EEOC's  or  the 
Civil  Rights  Division's  findings  and 
conclusions  as  to  whether  a  violation 
has  occurred,  the  agency  shall  notify  in 
writing  the  Assistant  Attorney  General, 
the  Chairman  of  the  EEOC.  and  the  head 
of  the  EEOC  office  that  processed  the 
complaint.  In  the  written  notification, 
the  agency  shall  state  the  action  that  it 
proposes  to  take  and  the  basis  of  its 
decision  to  take  such  action. 

(d)  Provision  of  information.  Upon 
written  request,  the  EEOC  or  the  Civil 
Rights  Division  shall  provide  the  section 
504  agency  with  any  materials  relating 
to  its  resolution  of  the  charge,  including 
its  findings  and  conclusions, 
investigative  repwrts  and  files,  and  any 
conciliation  agreement. 

§ .1 1    EEOC  review  of  deferred 

charges. 

(a)  Deferral  by  the  EEOC.  When  it  is 
determined  that  a  section  504  agency  is 
the  agency  that  shall  process  a  dual- 
filed  complaint  or  charge  under 

§ .8(a)(2)  or  § .8(e).  the  EEOC 

shall  defer  further  action  until  the 
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f  nding  that  a  violation 

» 

a  voluntary  compliance 


section  504  age  ticy  takes  one  of  the 
following  actions: 

(1)  Makes  a 
has  not  occurre  d 

(2)  Enters  intt 
agreement; 

(3)  Followin 
violation  has  o<}curred 
complaint  to  th ; 
for  judicial  enforcement 
Rights  Division 

(4)  Following 
violation  has  oc  curred 
complaint  throi  gh 
enforcement  ac  ion 


I  Otherwise  resolves 


agei  icy 
res<  1 
■  cha 


EEOC 


V  eight 


linjs 


ti 


(5) 

(b)  Notificatic  n 
section  504 
EEOC  upon 
complaint  or 

(c)  Agency  re 
notification  thai 
has  resolved  th 
shall  promptly 
action  by  the 
reaching  that  d 
shall  give  due 
agency's  findi 
EEOC  proposes 
inconsistent  wi 
agency's  findin 
whether  a  viola 
EEOC  shall 
Assistant  Attorr^ey 
Chairman  of  th( 
the  section  504 
the  cornplaint. 
notification, 
action  that  it 
basis  of  its  deci 

(d)  Provision  i 
written  request, 
shall  provide  th 
materials  relatin  j 
complaint,  inch  d 
investigative  rej:  orts 
voluntary  comp  iance 


is 


noti  V 


§ .12    Standa  ds. 


review,  hearing 
standards  used 
section  504  has 


a  finding  that  a 

refers  the 
Civil  Rights  Division 
and  the  Civil 
resolves  the  complaint; 

a  finding  that  a 

resolves  the 
final  administrative 
or 

the  charge. 

o///ie  EEOC.  The 
shall  notify  the 
ution  of  any  dual-filed 
rge. 

lew.  After  receipt  of 
the  section  504  agency 
complaint,  the  EEOC 
termine  what  further 
is  warranted.  In 
germination,  the  EEOC 
to  the  section  504 
and  conclusions.  If  the 
o  take  an  action 
the  section  504 
and  conclusions  as  to 
on  has  occurred,  the 
,•  in  writing  the 
General,  the 
EEOC,  and  the  head  of 
gency  that  processed 
the  written 

shall  state  the 
to  take  and  the 
on  to  take  such  action. 
f  information.  Upon 
iie  section  504  agency 
EEOC  with  any 
to  its  resolution  of  the 
ing  its  conclusions, 
and  files,  and  any 
agreement. 


lii 
the  EEOC ; 
pre  poses  i 


In  any  investii  ation,  compliance 


j  )r  other  proceeding,  the 
t )  determine  whether 
;  leen  violated  in  a 
complaint  allegi  ig  employment 
discrimination  s  lall  be  the  standards 
applied  under  ti  le  I  of  the  ADA  and  the 
provisions  of  sec  tions  501  through  504, 
and  5119,  of  the  /  DA,  as  such  sections 
relate  to  employ  nent.  Section  504 
agencies  shall  cc  nsider  the  regulations 
and  appendix  in  plementing  title  I  of  the 
ADA.  set  forth  al  29  CFR  part  1630,  and 
case  law  arising  mder  such  regulations, 
in  determining  v  hether  a  recipient  of 
Federal  financia  assistance  has  engaged 
in  an  unlawful  e  nployment  practice. 


§ .  1 3    Agency  specific  memoranda  of 

understanding. 

When  a  section  504  agency  amends  its 
regulations  to  make  them  consistent 
with  title  I  of  the  ADA,  the  EEOC  and 
the  individual  section  504  agency  may 
elect  to  enter  into  a  memorandum  of 
understanding  providing  for  the 
investigation  and  processing  of 
complaints  dual  filed  under  both 
section  504  and  title  I  of  the  ADA  by  the 
section  504  agency. 

Adoption  of  the  Joint  Final  Rule 

The  agency-specific  adoption  of  the 
joint  final  rule,  which  appears  at  the 
end  of  the  joint  preamble,  appears 
below: 

Title  28 — Judicial  Administration 
Department  of  Justice 

28  CFR  Part  37 

List  of  Subjects  in  28  CFR  Part  37 

Administrative  practice  and 
procedure,  Individuals  with  disabilities. 
Equal  employment  opportunity. 
Intergovernmental  relations. 

Accordingly,  title  28,  chapter  I  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Signed  at  Washington.  DC.  this  26th  day 
of  July.  1994. 

For  the  Department: 
Janet  Reno, 
Attorney  General. 

Part  37  is  added  to  28  CFR  chapter  I 
to  read  as  set  forth  at  the  end  of  the  joint 
preamble. 

PART  37— PROCEDURES  FOR 
COORDINATING  THE  INVESTIGATION 
OF  COMPLAINTS  OR  CHARGES  OF 
EMPLOYMENT  DISCRIMINATION 
BASED  ON  DISABILITY  SUBJECT  TO 
THE  AMERICANS  WITH  DISABILITIES 
ACT  AND  SECTION  504  OF  THE 
REHABILITATION  ACT  OF  1973 


Sec. 

37.1  Purpose  and  application. 

37.2  Definitions. 

37.3  Exchange  of  information. 

37.4  Confidentiality. 

37.5  Date  of  receipt. 

37.6  Processing  of  complaints  of 
employment  discriminationfiled  with  an 
agency  other  than  the  EEOC. 

37.7  Processing  of  charges  of  employment 
discrimination  filed  with  the  EEOC. 

37.8  Processing  of  complaints  or  charges  of 
employment  discrimination  filed  with 
both  the  EEOC  and  a  section  504  agency. 

37.9  Processing  of  complaints  or  charges  of 
employment  discrimination  filed  with  a 
designated  agency  and  either  a  section 
504  agency,  the  EEOC,  or  both. 

37.10  Section  504  agency  review  of  deferred 
complaints. 

37. 11  EEOC  review  of  deferred  charges. 


37.12  Standards. 

37.13  Agency  specific  memoranda  of 
understanding. 

Authority:  5  U.S.C.  301;  28  L'.S.C.  509. 
510;  29  U.S.C.  794  (d);  42  U.S.C.  12117(b):  2H 
CFR  0.50(1). 

Title  2^-Labor 

Equal  Employment  Opportunity 
Commission 

29  CFR  Part  1640 

List  of  Subjects  in  29  CFR  Part  1640 

Administrative  practice  and 
procedure.  Individuals  with  disabilities. 
Equal  employment  opportunity. 
Intergovernmental  relations. 

Accordingly,  title  29.  chapter  XIV  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Signed  at  Washington.  DC  this  27th  dav  of 
June.  1994. 

For  the  Commission: 
Tony  E.  Gallegos. 

Chairmnri. 

Part  16401s  added  to  29  CFR  chapter 
XIV  to  read  as  set  forth  at  the  end  o'f  the 
joint  preamble. 

PART  1640— PROCEDURES  FOR 
COORDINATING  THE  INVESTIGATION 
OF  COMPLAINTS  OR  CHARGES  OF 
EMPLOYMENT  DISCRIMINATION 
BASED  ON  DISABILITY  SUBJECT  TO 
THE  AMERICANS  WITH  DISABILITIES 
ACT  AND  SECTION  504  OF  THE 
REHABILITATION  ACT  OF  1973 


Sec. 

1640.1 

1640.2 

1640.3 

1640.4 

1640.5 

1640.6 


Purpose  and  application. 

Definitions. 

Exchange  of  information. 

Confidentiality. 

Date  of  receipt. 

Processing  of  complaints  of 
employment  discrimination  filed  with  an 
agency  other  than  the  EEOC. 

1640.7  Processing  of  charges  of 
employment  discrimination  filed  with 
the  EEOC. 

1640.8  Processing  of  complaints  or  charges 
of  employment  discrimination  filed  with 
both  the  EEOC  and  a  section  504  agency. 

1G40.9    Processing  of  complaints  or  charges 
of  employment  discrimination  filed  with 
a  designated  agency  and  either  a  section 
504  agency,  the  EEOC.  or  both. 

1640.10  Section  504  agency  review  of 
deferred  complaints. 

1640.11  EEOC  review  of  deferred  charges. 

1640.12  Standards. 

1 640. 1 3  Agency  specific  memoranda  of 
understanding. 

Authority:  5  U.S.C.  301;  29  U.S.C.  794(d); 
42  U.S.C.  12117(b). 
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DEPARTMEI  IT  OF  JUSTICE 


28  CFR  Part 
[AG  Order  No 


n 


1903-94] 

Communica^ons  With  Represented 
Persons 


AGENCY: 
ACTION:  Fina 


Department  of  Justice, 
rule. 


summary:  This  final  rule  governs  the 
under  which  attorneys 
the  Department  of  Justice 
)  may  communicate  with 
knov^n  to  be  represented  bv 
course  of  law 
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agreements 
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In  addition 
issue  substant 
States  Attome 
provide  additil)nal 
Department 
with  represent  jd 
organizations 
more  fully  the 
underlying  th 
provisions  wil 
government 
targets  of  crim 


arrangen'  ents 


of  this  rule  is  to  impose 
cledr,  and  uniform  set 
on  the  conduct  of 
lomeys  during  ( riminal 

ions  and 
iroceedings.  The  rule  is 

e  that  gover.'i.T'ont 
re  to  the  highe.-.i  ethical 

eliminating  ths 
id  confusion  arising  from 

erpretations  of  state 
which  have  been 
local  court  rules  in  a 
fee  Rral  district  courts, 
establishes,  prosp''f.tively.  a 
lition.  subject  to  limited 
c  xeptions.  against  contacts 
ted  parties"  without  the 
1.  This  prohibition 
Anlerican  Bar 
JaBA")  Code  of 
F  esponsibility  and  its 
ABA  Model  Rules  of 
CJanduct.  The  rule,  on  the 

neralty  permits 
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proceeding  or 
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with  represented 
the  consent  of  counsel 
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;he  Department  intends  to 
1  additions  to  the  United 
fs'  Manual  ("Manual")  to 
direction  to 
attorneys  when  they  deal 
individuals  and 
ji  order  to  accommodate 
principles  and  purposes 
state  bar  rules.  Those 
further  restrict 
atlomeys  when  they  contact 
nal  or  civil  law 


enforcement  investigations  who  are 
known  to  be  represented  by  counsel, 
and  when  they  communicate  with  other 
represented  persons. 
EFFECTIVE  DATE:  September  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.  Mark  Terison,  Senior  Attorney,  Legal 
Counsel,  Executive  Office  for  United 
States  Attorneys,  United  States 
Department  of  Justice,  (202}  514-4024. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  final  rule  on  the  subject  of 
communications  with  represented 
persons  culminates  a  lengthy 
rulemaking  process  in  which  a  proposed 
rule  on  the  same  subject  was  issued 
three  separate  times  for  comment.  See 
59  FR  10086  (Mar.  3. 1994);  58  FR  39976 
(July  26,  1993);  and  57  FR  54737  (Nov. 
20,  1992).  Comments  received  after  the 
publication  in  November  1992  and  in 
July  1993  of  earlier  versions  of  the  Yule 
resulted  in  major  substantive  changes 
being  made  to  the  rule.  As  a  result,  a 
new  proposal  reflecting  these  changes 
was  published  on  March  3, 1994.  During 
the  most  recent  comment  period,  the 
Department  received  many  thoughthd 
comments  from  private  attorneys,  local 
bar  organizations,  state  courts,  federal 
prosecutors,  and  others.  The 
Department  closely  scrutinized  all  of 
these  comments.  After  considering  those 
comments,  the  Department  made  several 
relatively  minor  amendments  to  the 
proposed  rule.  Therefore,  the  final  rule 
remains  in  substantially  the  same  form 
as  the  proposed  rule  issued  in  March 
1994. 

The  final  rule  reflects  the 
Department's  commitment  to  fostering 
ethical  behavior  consistent  with  the 
principles  informing  DR  7-104(A)(l)  of 
the  ABA  Code  of  Professional 
Responsibility  and  Rule  4.2  of  the 
Model  Rules  of  Professional  Conduct, 
while  setting  forth  clear  and  uniform 
national  guidelines  upon  which 
government  attorneys  can  r:  Iv  in 
carrying  out  their  responsibilities  to 
enforce  federal  laws.  (The  term 
"attorney  for  the  government"  is 
defined  in  paragraph  77.2(a),  and  where 
this  phrase,  or  a  variant  of  if ,  such  as 
"government  attorney,"  is  used 
elsewhere  in  this  coinmentary,  it  has  the 
meaning  set  forth  in  paragraph  77.2(a), 
unless  the  context  clearly  indicates 
otherwise,  and  it  is  typically  used 
interchangeably  with  "Department 
attorney.").  In  essence,  this  regulation 
permits  federal  prosecutors  and  agents 
to  continue  to  conduct  legitimate 
criminal  and  civil  investigations  against 
all  individuals,  whether  or  not  tho.se 


persons  are  represented  by  counsel.  It 
allows  government  attorneys  to 
continue  to  make  or  direct  undercover 
or  overt  contacts  with  individuals  ajul 
organizations  represented  by  counsel  for 
the  purpose  of  developing  factual 
information  up  until  the  point  at  whi{:h 
they  are  arrested  or  charged  with  a 
crime  or  named  as  defendants  in  a  (ivil 
law  enforcement  action.  However,  the 
regulation  generally  does  not  permit 
federal  prosecutors  to  attempt  to 
negotiate  plea  agreements,  settlements, 
or  similar  arrangements  with 
individuals  represented  by  counsel 
without  the  consent  of  their  attorneys. 
This  regulation  also  precludes,  with 
certain  narrow  exceptions,  any  contacts 
with  represented  parties  after  an  arrest, 
indictment,  or  the  filing  of  a  complaint 
on  the  subject  matter  of  the 
representation. 

Additionally,  the  Department  plans  to 
add  provisions  to  the  United  States 
Attorneys'  Manual  that  will  set  forth 
further  guidance.  The  Department 
intends  to  prohibit  overt  approaches  by 
federal  attorneys  to  represented  targets 
of  criminal  or  civil  enforcement 
proceedings  without  the  consent  of 
counsel,  unless  certain  enumerated 
exceptions  are  met.  The  planned 
provisions  also  will  generally  require 
that  government  attorneys  receive 
approval  from  their  supervisors  before 
communicating  with  any  represented 
party  or  represented  target. 

Since  early  in  this  century,  the  rules 
of  professional  conduct  that  govern   -m 
attorneys  have  required  that  lawyers  for 
one  party  in  a  dispute  communicate 
only  through  an  adverse  partv's  laivyer, 
rather  than  directly.  DR  7-10'4(A)(l)  of 
the  ABA  Model  Code  of  Professicmal 
Rcsponsibiiity  provides: 

A.  During  the  lourse  of  his  rep-esejilntjon 
of  a  client  a  lawyer  shall  not: 

1.  CominuniLale  or  cause  another  to 
communicate  on  the  sub|ocl  of  the- 
represent.1t ion  with  8  parn-  he  knows  to  In- 
represented  by  a  lawyer  in  that  matter  unli!.';« 
he  has  the  prior  consent  of  the  lawyer 
representing  such  other  party  or  is  aulhori;-(;d 
by  law  to  iJo  so. 

Rule  4.2  of  the  ABA  Model  Rules  stah's: 

In  represent i.ng  a  dicnt.  a  lawyer  shall  not 
communicate  about  the  subject  of  the 
representation  with  a  party  the  lawyer  knows 
to  be  represented  by  another  lawyer  in  the 
matter,  unless  the  lawypr  has  the  consent-nl 
the  other  lawyer  or  is  authorized  by  law  lo 
do  so.    ■  ,  ■ 

Disciplinary  authorities  in  all  50  states 
and  in  the  District  of  Columbia  have' 
adopted  one  of  these  rules,  or  a  similar 
prohibition.  Underlying  these  rules  is 
the  recognition  that  when  two  parties  in 
a  legal  proceeding  are  represented,  it  is 
generally  unfair  for  an  attorney  to 
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circumvent  opposing  counsel  and 
employ  superior  skills  and  legal  training 
to  take  advantage  of  the  opposing  party. 

At  the  same  time,  the  courts  have  long 
recognized  that  government  law 
enforcement  agents  must  be  allowed 
broad  powers,  within  constitutional 
limits,  to  investigate  crime  and  civil 
violations  of  police  and  regulatory  laws. 
These  powers  properly  include  the 
authority  to  conduct  undercover 
operations  and  to  interview  witnesses, 
potential  suspects,  targets,  and  even 
those  defendants  who  waive  their  right 
to  remain  silent.  Although  the  Fifth  and 
Sixth  Amendments  significantly  restrict 
contacts  with  defendants  after  their 
initial  appearance  before  a  judge  or  after 
indictment,  these  constraints  generally 
do  not  apply  before  a  person  has  been 
taken  into  custody  or  charged  in  an 
adversary  proceeding.  Sound  policies 
support  this  substantial  power  of  police 
to  investigate.  The  general  public, 
victims  of  crime,  and  even  potential 
suspects  have  a  strong  interest  in 
Vvigorous  inquiry  by  law  enforcement 
officers  before  arrest  or  the  filing  of 
charges. 

As  long  as  investigations  were  treated 
as  within  the  province  of  the  police 
alone,  the  traditional  rule  forbidding 
counsel  from  directly  contacting 
represented  persons  did  not  come  into 
conflict  with  legitimate  law  enforcement 
activities.  In  recent  years,  however,  the 
Department  of  Justice  has  encouraged 
federal  prosecutors  to  play  a  larger  role 
in  preindictment,  prearrest 
investigations.  Some  of  this  increased 
involvement  stems  from  the  wider  use 
of  law  enforcement  techniques,  such  as 
electronic  surveillance,  which  require 
the  preparation  of  legal  filings.  Also, 
complex  white  collar  and  organized 
crime  investigations  necessitate  more 
intensive  engagement  of  lav^ers,  who 
present  such  cases  to  grand  jiu-ies.  Most 
important,  greater  participation  of 
lawyers  at  the  preindictment  stage  of 
law  enforcement  has  been  regarded  as 
helpful  in  assuring  that  police 
investigations  comply  with  legal  and 
ethical  standards. 

This  extension  of  the  traditional 
prosecutor's  responsibility  has  been  a 
salutary  development.  One  by-product, 
however,  has  been  uncertainty  about 
whether  the  traditional  professional 
limitation  on  attorney  contacts  with 
.  represented  parties  should  be  viewed  as 
a  restriction  upon  prosecutors  engaged 
in  investigations  and,  by  extension,  the 
agents  with  whom  they  work.  The 
overwhelming  preponderance  of  federal 
appellate  courts  have  held  that  the 
restriction  on  contacts  with  represented 
persons  does  not  apply  at  the 
preindictment  investigation  stage.  See, 


e.g.,  United  States  v.  Ryans,  903  F.2d 
731,  739  (10th  Cir.),  cert,  denied,  498 
U.S.  855  (1990);  United  States  v. 
Fitterer,  710  F.2d  1328, 1333  (8th  Cir.), 
cert,  denied,  464  U.S.  852  (1983);  United 
States  V.  Kenny,  645  F.2d  1323. 1339 
(9th  Cir.),  cert,  denied,  452  U.S.  920 
(1981);  United  States  v.  Weiss,  599  F.2d 
730,  739  (5th  Cir.  1979);  and  United 
States  V.  Lemonakis,  485  F.2d  941,  955- 
56  (D.C.  Cir.  1973),  cert,  denied,  415 
U.S.  989  (1974).  Only  the  Second 
Circuit  has  suggested  otherwise.  See 
United  States  v.  Hammad,  846  F.2d  854. 
amended,  858  F.2d  834  (2d  Cir.  1988). 
cert,  denied,  498  U.S.  871  (1990). 
However,  that  suggestion  was  muted 
significantly  in  a  revised  opinion  by  the 
Second  Circuit  that  "urge[dl  restraint  in 
applying  the  rule  to  criminal 
investigations,"  858  F.2d  at  838,  and 
ultimately  concluded  that  "a  prosecutor 
is  'authorized  by  law"  to  employ 
legitimate  investigative  techniques  in 
conducting  or  supervising  criminal 
investigations  •  •  •  "  Id.  at  839.  By 
contrast,  state  courts  and  state  bar 
organizations  have  varied  widely  in 
their  interpretation  of  the  scope  of  the 
prohibition  on  contacts  embodied  in  DR 
7-104,  Model  Pule  4.2,  and  their 
analogs.  Some  examples  of  the  varying 
interpretations  are  detailed  below. 

Uncertainty  about  the  scope  and 
applicability  of  DR  7-104.  Model  Rule 
4.2,  and  their  state  counterparts  has 
directly  affected  the  investigative 
activities  of  agents,  including  Federal 
Bureau  of  Investigation  and  Drug 
Enforcement  Administration  personnel, 
who  work  with  prosecutors.  "The 
expansive  application  of  these  rules  in 
some  jurisdictions  may  have  the  effect 
of  blocking  preindictment  interviews  or 
undercover  operations  that  most  courts 
have  held  permissible  under  federal 
constitutional  and  statutory  law. 
Additionally,  the  heightened  threat  of 
disciplinary  action  that  accompanies  the 
expansive  application  of  these  rules  has 
created  a  chilling  effect  on  prosecutors 
responsible  for  directing  these 
legitimate  investigative  activities. 

These  problems  are  compounded 
when  federal  attorneys  assigned  to  the 
same  case  are  members  of  different  state 
bars.  Under  federal  law,  a  Department 
attorney  must  be  a  member  in  good 
standing  of  a  state  bar,  but  he  or  she 
need  not  belong  to  the  bar  in  each  state 
in  which  he  or  she  is  practicing  for  the 
goverrunent.  Therefore,  prosecution 
teams  often  comprise  attorneys  admitted 
to  different  bars.  The  appUcation  of 
different  state  disciplinary  rules  to  these 
individuals  creates  uncertainty, 
confusion,  and  the  possibility  of 
unfairness.  Indeed,  one  member  of  a 
two-member  federal  prosecution  team 


could  receive  a  commendation  for 
effective  law  enforcement  while  the 
other  member,  licensed  in  a  different 
state,  might  be  subject  to  state  discipline 
for  the  same  conduct. 

In  light  of  these  circumstances,  the 
Department  has  concluded  that  a 
compelling  need  exists  that  warrants  a 
uniform  federal  rule  to  reconcile  the 
traditional  rule  against  contacts  with  a 
represented  party  with  the  obligation  of 
the  Department  of  Justice  to  enforce  the 
law  vigorously.  Indeed,  absent  a 
uniform  federal  rule,  prosecutors  have 
been  moved  on  occasion  to  reduce  their 
participation  in  the  investigative  phase 
of  law  enforcement  so  as  to  leave  federal 
agents  unfettered  by  state  disciplinary 
rules  that  were  never  intended  to  govern 
police  behavior.  Such  a  retreat  from  the 
field  by  prosecutors  serves  neither 
efficiency  nor  the  interest  in  elevating 
legal  compliance  and  ethical  standards 
in  all  phases  of  law  enforcement. 

Furthermore,  the  discipHnary  rules 
themselves  invite  promulgation  of  a 
regulation  such  as  this  one.  Nearly  all 
the  states  have  adopted  rules  that 
include  an  "authorized  by  law  " 
exception.  This  final  rule,  a  duly 
promulgated  regulation,  is  intended  to 
constitute  "law"  within  the  meaning  of 
those  exceptions. 

Finally,  the  Department  has  long 
maintained,  and  continues  to  maintain, 
that  it  has  the  authority  to  exempt  its 
attorneys  from  the  application  of  DR  7- 
104  and  Model  Rule  4.2  and  their  state 
counterparts.  Furthermore,  the 
Department  maintains  that  whether,  and 
to  what  extent,  such  prohibitions  should 
apply  to  Department  attorneys  is  a 
policy  question.  See  Ethical  Restraints 
of  the  ABA  Code  of  Professional 
Responsibility  on  Federal  Criminal 
Investigations.  4B  Op.  O.L.C.  576,  577 
(1980).  hi  light  of  the  fact  that  all  50 
states  and  the  District  of  Columbia  have 
adopted  some  form  of  a  prohibition  on 
contacts  with  represented  parties,  and 
in  view  of  the  long  history  of  those 
rules,  the  Department  believes  that  its 
attorneys  should  adhere  to  the 
principles  imderlying  those  rules  to  the 
maximum  extent  possible,  consistent 
with  the  Department's  law  enforcement 
responsibilities.  Therefore,  even  though 
the  Department  has  the  authority  to 
exempt  its  attorneys  from  the  reach  of 
these  rules,  the  Department  has  decided 
not  to  implement  a  wholesale 
exemption. 

Rather,  this  regulation  attempts  to 
reconcile  the  purposes  underlying  DR 
7-104  and  Model  Rule  4.2  with  effective 
law  enforcement.  Recognizing  the    • 
importance  of  the  attorney-client 
relationship  and  the  desirabiUty  that  an 
individual  who  is  represented  by 
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counsel  be  full^  advised  by  counsel 
before  negodatibg  legal  agreements,  this 
regulation  provides  that  federal 
attorneys  may  not  negotiate  plea 
bargains,  settlei  sent  agreements, 
immunity  agree  ments,  or  similar 
arrangements  vt  ithout  the  consent  of  the 
individual's  atti  )mey.  There  is  a 
heightened  risk  in  this  context  of  the 
prosecutor's  suj  lerior  legal  training  and 
specialized  kno  nvledge  being  used  to  the 
detriment  of  tha  untutored  layperson. 
Thus,  the  regulations  comport  with  the 
principal  purpc  >e  of  DR  7-104  and 
Model  Rule  4.2  }y  insisting  that  the 
individual's  atMmey  participate  in 
these  types  of  n?gotiations.  Further, 
even  when  con!  sets  are  allowed,  the 
regulation  is  de  ;igned  to  minimize  any 
intrusion  into  tl  e  attorney-client 
relationship.  At  the  same  time,  this 
regulation  does  permit  direct  contacts  at 
the  preindictme  it,  prearrest 
investigative  sta  je  with  any  individual, 
whether  or  not  te  or  she  is  represented 
by  counsel.  The  regulation  is  drafted  to 
conform  to  the  a  pproach  of  most  federal 
appellate  courts  that  have  considered 
the  matter.  See,  e.g..  United  States  v. 
Ryans.  903  F.2d  731  (10th  Cir.) 
(discussing case s),  cert,  denied.  498  VS. 
855  (1990),  and  sther  cases  cited 
previously  in  cc  nnection  with  the 
discussion  of  pr ;indictment  contacts. 
The  Departmenl  believes  that  public 
policy  and  effec  ive  law  enforcement 
would  not  be  se:  ved  if  the  simple  act  of 
retaining  an  atto  mey  could  serve  to 
exempt  a  person  from  lawful,  court- 
approved  invest  gative  techniques.  The 
Department  beh  ;ves  that  it  is 
inappropriate  to  alter  investigative 
techniques  base(  I  upon  an  individual's 
financial  ability  to  retain  counsel  before 
the  point  at  whii  h  an  indigent  would  be 
afforded  court-a  >pointed  counsel. 
This  regulatio  i  and  the  planned 
t  hanges  to  the  L  nited  States  Attorneys' 
Manual  also  wil  give  effect  to  other 
important  aspec  s  of  the  bar  ndes 
against  contacts  ivith  represented 
parties.  For  exai  iple,  the  regulation 
precludes  fedcra  I  attorneys  from 
disparaging  an  L  idividual's  counsel  ur 
from  attempting  to  gain  access  to 
attorney-client  c  infidences  or  lawful 
defense  strategy  The  guidehnes  that  the 
Dcpiutment  inte  ids  to  add  to  the 
Manual  also  wil  make  clear  that  once 
an  individual  is  m  a  likely  adversarial 
situ.^tion  with  ih  e  government  and  has' 
retained  an  attoi  aey  to  represent  himself 
or  herself  with  n  ispect  to  the  particular 
subject  matter  uj  ider  investigation,  the 
government  atto  ney  must  take  greater 
care  before  maki  ig  any  ex  parte 
contacts.  While  I  he  regulation 
authorizes  most  :onimunicatioDs  before 


arrest,  the  planned  Manual  changes . 
provide  that,  as  a  matter  of  internal 
policy  guidance,  federal  prosecutors 
generally  should  not  make  overt 
contacts  with  represented  targets  of 
investigations.  However,  the  planned 
Manual  provisions  permit  overt  contacts 
with  a  represented  target  when  initiated 
by  the  target;  when  necessary  to  prevent 
death  or  physical  injury;  when  the 
relevant  investigation  involves  ongoing 
or  additional  crimes,  or  different  crimes 
from  that  to  which  the  representation 
relates;  or  when  a  United  States 
Attorney  or  an  Assistant  Attorney 
General  expressly  concludes,  tmder  all 
of  the  circumstances,  that  the  contact  is 
needed  for  effective  law  enforcement. 

Finally,  the  regulation  and  plarmed 
Manual  provisions  also  addre^  when  a 
government  attorney  may  conmiunicate 
with  an  employee,  officer,  or  director  of 
a  represented  corporation  or 
organization  without  the  consent  of 
counsel.  The  regulation  generally 
prohibits  a  government  attorney  from 
communicating  with  a  current,  high- 
level  employee  of  a  represented 
organization  who  participates  as  a 
"decision  maker  in  the  determination  of 
the  organization's  legal  position  in  the 
proceeding  or  investigation  of  the 
subject  matter"  once  the  organization 
has  been  named  as  a  defendant  in  a 
criminal  or  civil  law  enforcement 
proceeding.  Further,  the  contemplated 
Manual  provisions  would  generally 
prohibit  contacts  without  die  consent  of 
counsel  with  controlling  individuals  of 
organizations  that  have  not  yet  been 
named  as  defendants  but  are  targets  of 
federal  criminal  or  civil  law 
enforcement  investigations. 

This  Qnal  rule  recognizes  that  state 
courts  and  disciplinary  bodies  generally 
play  the  primary  role  in  regulating  the 
conduct  of  all  attorneys,  including  those 
who  work  for  the  federal  government. 
The  Department  also  recognizes  that 
with  respect  to  most  matters. 
Department  attorneys  are  subject  to  the 
bar  rules  and  disciplinary  proceedings 
of  the  states  in  which  they  are  licensed. 
However,  the  Department  beUeves  it 
must  be  the  final  arbiter  of  the  scope  of 
policing  with  respect  to  ex  porta 
contacts  involving  federal  prosecutors, 
subject  to  the  Constitution  and  the  laws 
of  tbe  United  States.  As  noted  above, 
because  of  the  expanded  participation  of 
federal  prosecutors  in  preindictment 
investigations,  and  the  trend  of  state 
courts  increasingly  to  apply  DR  7-104 
and  Model  Rule  4.2  expansively  against 
federal  prosecutors,  these  rules  have 
affected  and  circumscribed  the  power  of 
federal  officials  to  carry  out  their  legally 
mandated  responsibilities.  This 
regulation  provides  that  the  Attorney 


General  shall  have  exclusive  authority 
to  detennine  these  rules.  Further,  the 
Department's  rules  are  intended  fully  to 
preempt  and  supersede  the  application 
of  state  and  local  court  rules  relating  to 
contacts  by  Department  of  Justice  " 
attorneys  when  carrying  out  their 
federal  law  enforcement  functions.  Only 
if  the  Attorney  General  finds  that  a 
Department  attorney  has  willfully 
violated  these  new  rules  would  that 
attorney  continue  to  be  subject  to  the 
full  measure  of  state  disciplinary 
jurisdiction. 

The  Department  is  confident  that, 
taken  together,  this  regulation,  the 
planned  Manual  amendments,  and  this 
supplemental  information  will  promote 
the  pubUc  interest  in  effective  law 
enforcement  in  a  manner  that  also 
conforms  to  the  highest  standards  of 
legal  ethics. 

The  procedures  established  by  this 
rule  apply  to  conduct  occurring  after  the 
rule's  publication. 

II.  Rulemaking  History 

On  November  22,  1992,  the 
Department  of  Justice  published  in  the 
Federal  Register  a  proposed  rule 
regarding  communications  with 
represented  persons.  57  FR  54737.  By 
December  21. 1992,  the  close  of  the 
comment  period,  the  Department  had 
received  comments  fi-om  20  sources. 

The  Department  was  concerned  that 
not  all  interested  parties  had  received 
sufficient  opportunity  to  respond  during 
the  initial  comment  period.  Noting  "the 
complex  and  important  nature  of  the 
rule  to  the  criminal  and  civil  justice 
systems  and  the  licenses  and 
livelihoods  of  its  attorneys,"  on  July  26, 
1993.  the  Department  reissued  the 
proposed  rule  for  an  additional  30-day 
comment  period.  58  FR  39976.  The 
Department  received  219  comments 
following  this  second  pubhcation  of  the 
proposed  rule. 

On  March  3,  1994.  the  Department 
issued  a  new  proposed  rule  governing 
the  same  subject  matter  for  an 
additional  30-day  comment  period.  59 
FR  1008&.  In  response  to  concerns 
raised  by  bar  organizations,  bar  counst;!," 
state  and  federal  judges,  and  others,  that 
proposal  reflected  substantial  changes 
from  the  earlier^proposals.  This 
publication  of  the  proposed  rule  was 
accompanied  by  the  issuance  of 
companion  provisions  that  the 
Department  intends  to  include  in  the 
United  States  Attorneys'  Manual,  which 
set  forth  certain  more  restrictive  policies 
wiLh  regard  to  overt  investigatory 
communications.  The  discussion  that 
follows  summarizes  the  issues  that  were 
raised  in  response  to  the  Department's 
latest  publication  of  the  proposed  niie. 
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III.  Summary  of  Commeots  Received 

During  the  most  recent  comment 
period,  which  closed  on  April  4. 1994, 
timely  comments  were  received  from  31 
sources,  including  nine  individuals, 
nine  organizations,  four  state  court 
judges,  one  federal  court  judge,  five  U-S. 
Attorney's  Offices,  two  Department  of 
Justice  components,  and  one  other 
federal  agency.  Of  the  31  comments 
received,  nine  comments  supported 
promulgation  of  the  proposed  rule,  20 
comments  opposed  the  rule,  and  two 
other  comments  failed  to  take  any 
definitive  position  on  the  proposed  rulis 
as  a  whole.  As  with  previous  versions 
of  this  rule,  many  writing  in  opposition 
to  the  Department's  proposal  argued 
that  it  unfairly  permits  the  Department 
to  hold  its  attorneys  to  ethical  rules 
different  from  those  that  apply  to  all 
other  attorneys.  Other  opponents  of  the 
proposed  rule — ^most  notably  the  ABA 
and  a  special  committee  of  the 
Conference  of  State  Supreme  Court 
Chief  Justices — challenged  the  proposed 
rule  on  constitutional  and  statutory 
grounds,  arguing  that  the  Department 
lacks  authority  to  preempt  state  ethics 
rules  or  to  supersede  local  federal 
district  court  rules.  Those  writing  in 
support  of  the  proposal  generally 
praised  it  for  bringing  certciinty  and 
clear  guidance  to  an  area  that  previously 
has  been  unclear  and  disruptive  of  law 
enforcement  functions. 

The  Department  has  considered 
carefully  each  comment  and  appreciates 
the  tbougbtfulness  reflected  in  them. 
The  Department's  responses  to  those 
comments  are  discussed  below,  either  in 
the  "General  Comments"  section  or  in 
the  context  of  the  particular  section  or 
paragraph  to  which  they  pertain  as  part 
of  the  "Section-by-Section"  analysis.  All 
revisions  adopted  in  the  final  nde  are 
indicated. 

IV.  General  Comments 

Comments  were  received  on  the 
following  three  general  issues:  (1)  the 
need  for  the  rule;  (2)  the  constitutional 
and  statutory  authority  for  the  rule;  and 
(3)  the  sufficiency  of  the  rule's  internal 
enforcemait  mechanisms.  These  general 
comments  essentially  repeated 
comments  received  in  response  to 
previous  versions  of  the  proposed  rule. 
After  careful  reconsideration  of  these 
recurring  issues,  the  Department's 
position  on  many  of  these  subjects — in 
particular,  the  constitutional  and 
statutory  basis  for  this  rule  and  the  need 
for  and  advisabihty  of  such  a  rule — 
remains  the  same.  Therefore,  the 
Department's  response  in  this  section 
builds  upon  responses  published  in 
previous  commentaries. 


A.  The  Need  for  the  Rule.  One  state 
court  judge,  one  federal  judge,  five 
individuals,  and  six  organizations 
criticized  the  proposed  rule  as  holding 
government  attorneys  to  lower  ethical 
standards  than  those  that  apply  to  all 
other  attorneys.  This  comment  was 
formulated  in  a  variety  of  virays,  with  the 
following  as  illustrative  examples: 
"Itjhe  rules  apply  to  everyone,  and  it 
should  especially  apply  to  attorneys  in 
Government  service;"  "I  do  not  know 
why  it  is  that  the  department  somehow 
thinks  lit]  can  exempt  [its]  attorneys 
from  the  rules  of  conduct  that  all  of  the 
lawyers  must  abide  by;"  "[Department! 
lawyers  should  be  treated  as  s)U)ject  to 
the  same  rule  of  law  that  api)lies  to  the 
conduct  of  all  other  lawyers;"  and 
"If]aimess  simply  will  not  tolerate 
exalting  the  role  of  one  adversary's 
advocate  above  the  other." 

In  response  to  these  comments,  the 
Department  finds  it  important,  first,  to 
make  clear  that  this  rule  is  not  designed 
to  diminish  the  ethical  responsibilities 
of  government  attorneys;  it  is  intended 
to  clarify  those  responsibilities.  The 
ciurent  situation,  in  which  state  contact 
rules  purport  to  govern  the  substantive 
conduct  of  federal  law  enforcement 
attorneys,  has  proven  unsatisfactory 
because  the  standards  of  ethical  conduct 
are  uncertain  and  subject  to 
unpredictable  and  varying 
interpretations.  This  uncertainty  as  to 
what  constitutes  appropriate  conduct  by 
Department  attorneys  has  interfered 
with  the  responsible  exercise  of  the  law 
enforcement  duties  of  Department 
attorneys.  The  basic  purpose  of  this 
regulation  is  to  provide  a  uniform  rule 
of  ethics  regarding  contacts  with 
represented  persons  that  can  be 
consistently  .and  predictably  appUed.  By 
doing  so,  the  regulation  wiU  allow  all 
Department  attorneys  involved  in  a 
federal  law  enforcemeiU  proceeding  to 
understand  and  abide  by  applicable 
standards.  There  is  simply  no  basis  for 
believing  that  there  will  be  a  reduction 
in  compliance  with  ethical  standards  by 
federal  prosecutors. 

Many  commenters  opposing  the 
proposed  rule  dismissed  as  unnecessary 
the  creation  of  a  uniform  set  of  rules  for 
Department  attomej's.  Some  commented 
that  the  ex  parte  contact  rules  currently 
in  place  do  not  vary  significantly,  given 
that  virtually  every  jiuisdiction  has 
adopted  some  version  of  the  ABA's  anti- 
contact  rule.  Other  commenters  argued 
that,  in  any  event,  state  and  local  ethics 
rules  do  not  interfere  substantially  with 
federal  law  enforcement  activities 
because  only  in  rare  instances  have 
federal  prosecutors  actually  been 
investigated  by  a  state  disciplinary 
authority. 


Although  an  anti-contact  rule  is  in 
effect  in  nearly  all  jurisdictions,  it  is  not 
interpreted  uniformly.  Among  other 
things,  jurisdictions  differ  as  to  whether 
the  anti-contact  rule  appUes  in  the 
investigatory  stage,  compare  United 
States  v.  Ryans,  903  F.2d  731,  739  (10th 
Cir.),  cert,  denied.  498  U.S.  855  (1990) 
with  United  States  v.  Hammad,  858 
F.2d  834.  839  (2d  Cir.  1988).  cert, 
denied,  498  U.S.  871  (1990);  whether 
the  rule  applies  to  prosecutors,  compare 
Matter  of  Doe,  801  F.  Supp.  478  p.N.M. 
1992)  with  District  of  Columbia  Rules  of 
Professional  Conduct  Rule  4.2  cmt.  1  8; 
whether  the  rule  applies  to  former 
employees  of  a  represented  corporate 
party,  compare  Public  Serv.  Elec.  &■  Gas 
V.  Associated  Elec.  &  Gas,  745  F.  Supp. 
1037, 1042  (D.N.J.  1990)  mth  Polycast 
Technology  Corp.  v.  Uniroyal.  Inc..  129 
F.R.D.  621,  628  (S.D.N.Y.  1990);  and 
whether  the  rule  applies  to  all  corporate 
employees  who  could  make  admissions 
on  behalf  of  the  corporation  or  only  to 
employees  who  belong  to  a  so-called 
"control  group."  Compore  Model  Rules 
of  Professional  Conduct  Rule  4.2  rmt. 
(1983)  with  Wright  by.  Wright  v.  Gmup 
Health  Hosp.,  691  P.'2d  564  (Wash. 
1984).  The  lack  of  uniformity  in 
interpreting  existing  anti-contact  rules 
has  created  concern  among  government 
attorneys  of  inadvertently  running  afoul 
of  state  court  or  federal  district  court 
rules.  The  threat  of  disciplinary 
proceedings  (and  the  possible  resulting 
loss  of  hcense  and  livelihood)  against  a 
government  attorney  engaged  in 
legitimate  law  enforcement  activities 
has  had  a  chilling  effect  on  the 
responsible  exercise  of  law  enforcement 
duties.  Many  federal  prosecutors  who 
submitted  comments  in  connection  with 
the  earlier  versions  of  this  rule  stated 
that  they  feel  compelled  to  refrain  from 
authorizing  or  participating  in 
legitimate  and  ethical  law  enforroment 
actiWties  because  of  the  current 
uncertainty  as  to  the  acceptability  of 
various  ex  parte  contacts. 

To  add  to  the  confusion  inherent  in 
the  current  situation,  the  Department's 
attorney  staff  consists  of  members  of 
many  diffcTent  state  bars  who 
commonly  appear  in  multiple 
jurisdictions.  Under  the  Model  Rule's 
approach,  an  attorney  practicing  in  a 
jurisdiction  in  which  he  or  she  is  not  a 
member  of  the  bar  remains  subject  to  the 
jurisdiction  of  the  bar  of  which  he  or 
she  is  a  member,  but  if  the  rules  in  the 
two  places  differ,  principles  of  conflict 
of  laws  may  apply.  Model  Rules  of 
Professional  Conduct  Rule  8.5  and  cmt. 
(1983).  As  a  resuh,  when  state  anti- 
contact  rules  jjurport  to  govern  the 
conduct  of  federal  attorneys,  the 
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question  of  wh  ich  rule  governs  the 
conduct  of  De]  lartment  lawyers  may 
often  be  comp  icated.  Indeed,  as  was 
noted  in  the  "1  (ackground"  section  of 
this  commentc  ry,  government  attorneys 
may  be  subjecl  to  substantially  different 
rules  when  tht  y  are  working  alongside 
one  another  or  the  same  case.  One 
commenter  pr(  iposed  that  instead  of 
issuing  a  unifc  rm  contacts  rule  for 
Department  atl  omeys,  the  Department 
should  encour  tge  its  attorneys  to 
practice  only  i  i  a  given  jurisdiction  and 
to  obtain  bar  ir  embership  in  that 
jurisdiction.  H  jwever,  Congress  has 
made  clear  tha :  Department  attorneys 
should  be  able  to  practice  in  different 
jurisdictions  s<  i  long  as  they  are  a 
member  of  sonie  state  bar,  and  there  is 
a  significant  federal  interest  in 
preserving  the  bepartment's  ability  to 
assign  its  attorneys  wherever  there  are 
law  enforcement  needs  to  be  met.  This 
uniform  rule  regarding  contacts  with 
represented  persons  achieves 
consistency  and  high  ethical  standards 
without  hampering  federal  law 
enforcement  aotivity. 

In  formulatiiig  this  uniform  rule,  the 
Department  has  not  disregarded  existing 
state  ethics  rules,  as  a  number  of 
comments  imply.  As  set  forth  in  section 
77.12,  this  regulation  is  specifically 
intended  to  fit  within  the  structure  of 
DR  7-104  and^Model  Rule  4.2,  as  well 
as  analogous  stBte  and  local  district 
court  disciplinary  rules.  Both  DR  7-104 
and  Model  Rulfe  4.2  provide  that 
communications  that  are  "authorized  by 
law"  are  exem]  ited  from  the  general 
prohibition  of  Ipe  rule  and,  according  to 
the  Reporter  for  the  commission  that 
developed  the  Aodel  Rules,  Yale  Law 
School  ethics  p  rofessor  Geoffrey  Hazard, 
this  exception  '  vas  drafted  with  the 
"government  U  wyer"  problem  in  mind. 
See  Letter  of  Jaiuary  19, 1994  from 
Professor  Geoff  -ey  C.  Hazard.  Jr.  to  Chief 
Justice  E.  Norm  an  Veasey,  at  2  ("I  can 
state  from  first-  land  knowledge  that  this 
(authorized  by  aw]  qualification  was 
drafted  mindfu  of  the  government 
lawyer  problen  ,  among  others.  In  my 
opinion  it  is  wi  thin  the  authority  of  the 
federal  goverm  lent,  particularly  the 
Justice  Departn  ent,  to  promulgate  such 
regulations.")  (  'his  letter  arid  all 
comments  are  c  n  file  with  the  Office  of 
the  Associate  A  ttomey  General,  United 
States  Department  of  Justice).  As 
explained  later  in  this  commentary,  the 
Department's  p  jsition  is  that 
commimicatioi  s  with  represented 
persons  undert^en  pursuant  to  this 
duly  promulgated  regulation  clearly 
constitute  comi  lunications  "authorized 
by  law."  There:  ore.  in  nearly  all 
jurisdictions,  c(  tmmunications  approved 


under  the  Department's  rules  will  be 
appropriate  under  existing  ethical  rules 
as  well. 

Furthermore,  the  content  of  this  rule 
derives  largely  from  DR  7-104  and 
Model  Rule  4.2  and  is  wholly  consistent 
with  the  principles  underlying  these 
rules.  This  regulation  grants  greater 
latitude  for  lawyer  communications 
with  a  represented  "person"  during  the 
investigative  phase  of  law  enforcement 
than  with  a  represented  "party"  after 
adversarial  proceedings  have 
commenced.  This  distinction  appears  in 
the  texts  of  DR  7-104  and  Model  Rule 
4.2,  which  prohibit  only 
communications  with  "a  party"  the 
lawyer  knows  to  be  represented  by 
another  lawyer  in  the  matter.  This 
distinction  also  accords  with  the  great 
weight  of  federal  court  interpretations  of 
the  state  ethics  rules.  See  Ryans.  903 
F.2d  at  739  ("We  are  not  convinced  that 
the  language  of  [the  anti-contact  rule] 
calls  for  its  application  to  the 
investigative  phase  of  law  enforcement" 
because  "the  rule  appears  to 
contemplate  an  adversarial  relationship 
between  Utigants,  whether  in  a  criminal 
or  a  civil  setting");  United  States  v. 
Sutton,  801  F.2d  1346, 1365-66  (D.C. 
Cir.  1986)  (anti-contact  rule  "was  never 
meant  to  apply  to  [pre-indictment,  non- 
custodial] situations  such  as  this  one"); 
United  States  v.  Dobbs,  711  F.2d  84,  86 
(8th  Cir.  1983)  (agent's  "noncustodial 
interview  of  [suspect]  prior  to  the 
initiation  of  judicial  proceedings  against 
the  appellant  did  not  constitute  an 
ethical  breach");  United  States  v. 
Fitterer.  710  F.2d  1328. 1333  (8th  Cir.) 
(anti-contact  rule  does  not  prohibit 
prosecutors  from  using  undercover 
informants  to  commimicate  with 
represented  persons  prior  to 
indictment),  cert,  denied,  464  U.S.  852 
(1983);  United  States  v.  Jamil,  707  F.2d 
638  (2d  Cir.  1983)  (prosecutor's  use  of 
undercover  informant  in  pre- 
indictment,  non-custodial  setting  to 
communicate  with  represented  person 
does  not  violate  DR  7-104);  United 
States  V.  Vasquez,  675  F.2d  16, 17  (2d 
Cir.  1982)  (anti-contact  rule  was  not 
intended  to  prohibit  use  of  undercover 
informants  prior  to  indictment);  United  . 
States  V.  Kenny,  645  F.2d  1323. 1339 
(9th  Cir.)  ("the  government's  use  of  such 
investigative  techniques  at  this  stage  of 
a  criminal  matter  does  not  implicate  the 
sorts  of  ethical  problems  addressed  by 
the  Code"),  cert,  denied,  452  U.S.  920 
(1981);  United  States  v.  Weiss,  599  F.2d 
730,  739-40  (5th  Cir.  1979)  (prosecutor's 
investigatory  communications  upheld 
against  challenge  under  anti-contact 
rule);  United  States  v.  Lemonakis.  485 
F.2d  941.  953-56  (D.C.  Cir.  1973)  (anti- 


contact  rule  does  not  apply  prior  to 
indictment,  and  use  of  undercover 
informant  did  not  violate  rule  in  any 
event),  cert,  denied,  415  U.S.  989  (1974); 
In  re  U.S.  Dept.  of  Justice  Antitrust 
Investigation.  1992-2  Trade  Cases  (CCH) 
1 69,933,  at  68,469  (D.  Minn.  1992) 
(Minnesota's  Rule  4.2  held  inapplicable 
because  "[t]he  word  'parties'  in  Rule  4.2 
indicates  the  presence  of  a  lawsuit"  and 
"[tjhe  present  controversy  relates  to  an 
investigation,  not  a  lawsuit");  United 
States  V.  Infelise,  773  F.  Supp.  93,  95  n.3 
(N.D.  111.  1991)  (DR  7-104(A)(l)  "speaks 
in  terms  of  communications  with  a 
'party',  suggesting  that  the  rule  is  to  be 
applied  only  when  adversarial 
proceedings  have  been  initiated"); 
United  States  v.  Western  Electric  Co., 
1990-2  Trade  Cases  (CCH)  1 69.148,  at 
64,314  &  n.6  (D.D.C.  1990);  United 
States  V.  Buda,  718  F.  Supp.  1094,  1096 
(W.D.N.Y.  1989);  United  States  v. 
Chestman,  704  F.  Supp.  451.  454 
(S.D.N.Y.  1989).  rev'don  other  grounds, 
903  F.2d  75  (2d  Cir.  1990).  aff'd  in  part, 
947  F.2d  551  (2d  Cir.  1991)  (en  banc); 
United  States  v.  Galanis.  685  F.  Supp. 
901.  903-04  (S.D.N.Y.  1988);  United 
States  v.  Guerrerio,  675  F.  Supp.  1430.     . 
1438  (S.D.N.Y.  1987).  But  see  United 
States  V.  Hammad,  858  F.2d  834.  839 
(2d  Cir.  1988)  (pre-indictment 
communications  may  be  improper  if 
accompanied  by  "misconduct"  on  the 
part  of  the  government),  cert,  denied, 
498  U.S.  871  (1990);  United  States  v. 
Pinto,  850  F.2d  927.  935  (2d  Cir.).  cert, 
denied.  488  U.S.  867  (1988);  United 
States  V.  Sam  Goody,  Inc.,  518  F.  Supp. 
1223. 1224-25  n.3  (E.D.N. Y.  1981), 
appeal  dismissed,  675  F.2d  17  (2d  Cir. 
1982);  see  also  Comment  to  ABA  Model 
Rule  4.2  (notwithstanding  use  of  the 
term  "party,"  the  rule  does  not  require 
that  a  person  be  "a  party  to  a  formal 
legal  proceeding"). 

The  courts  have  readily  recognized 
that  Department  attorneys  engaged  in 
criminal  and  civil  law  enforcement 
matters  perform  distinctly  different 
functions  from  attorneys  engaged  in  the 
private  practice  of  law.  The  courts  have 
further  recognized  that  the  rules 
governing  communications  with 
represented  persons  should  take 
account  of  these  differences.  To 
disregard  these  differences  would 
therefore  impose  substantial  and 
deleterious  restrictions  on  the  legitimate 
law  enforcement  duties  of  Department 
attorneys  that  do  not  presently  exist. 

For  much  the  same  reasons,  the 
Department  believes  that  there  is  a  basis 
for  distinguishing  for  purposes  of  this 
regulation  between  Department 
attorneys  engaged  in  law  enforcement 
activities  (who  are  covered  by  this 
regulation)  and  Department  attorneys 
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engaged  in  civil  suits  in  which  the 
United  States  is  not  acting  under  its 
police  or  regulatory  po%vers  (who  are  not 
covered).  One  commenter  proposed 
extending  these  rules  to  cover  also  the 
latter  activities  of  Department  attorneys; 
however,  because  government  attorneys 
engaged  in  other,  ordinary  civil 
Utigation  are  not  engaged  in  distinctly 
different  functions  from  private 
attorneys  involved  in  civil  cases,  they 
are  not  brought  under  this  regulation. 
Two  organizations  further  criticized 
the  Department  for  holding  government 
attorneys  to  ethical  standards  no  higher 
than  what  the  Constitution  provides. 
The  Department  agrees  that  the 
constitutional  baseline  does  not  provide 
the  proper  measure  of  government 
attorneys'  ethical  obhgations.  But  this 
regulation  does  not  purport  to  equate 
the  two  standards.  On  the  contrary,  the 
Department's  final  rule  imposes  a  range 
of  restrictions  that  go  beyond  those  that 
are  constitutionally  compelled.  For 
example,  the  regulation  prohibits 
government  attorneys  generally  from 
engaging  in  negotiations  of  certain 
specified  legal  agreements  with  any 
represented  individual  without  the 
consent  of  that  individual's  counsel, 
even  if  that  individual  is  not  in  custody 
and  not  formally  charged.  Such 
communications  are  not  constitutionally 
proscribed.  See  Brewer  v.  Williams,  430 
U.S.  387,  398  (1979);  Miranda  v. 
Arizona.  384  U.S.  436  (1966). 
Additionally,  the  Department  plans  to 
issue  United  States  Attorneys'  Manual 
provisions  that  will  place  significant 
limits  on  the  abihty  of  government 
attorneys  to  engage  in  noncustodial 
communications  with  a  represented 
"target"  of  a  federal  criminal  or  civil 
law  enforcement  investigation,  even 
though  narrowing  an  investigation  to 
focu£  on  a  particular  suspect  does  not 
trigger  the  suspect's  right  to  counsel. 
See  Hoffa  v.  United  States,  385  U.S.  293 
(1966).  Therefore,  in  constructing  these 
standards  to  guide  the  ethical  conduct 
of  its  attorneys,  the  Department  has 
imposed  ethical  restrictions  on 
Department  attorneys  that  extend 
significantly  beyond  what  the 
Constitution  requires. 

B.  The  Constitutional  and  Statutory 
Authority  for  the  Rule.  1.  The 
Department's  Authority  To  Promulgate 
the  Rule.  A  number  of  commenters 
argued  that  the  Attorney  General  lacks 
delegated  authority  to  promulgate  this 
regulation.  Comments  stressed  that 
"(n)o  act  of  Congress  purports  to 
authorize  the  Department  to  adopt 
regulations  to  override  state  ethics  rules 
governing  lawyers,"  md  that  the 
proposed  regulation  in  fact  is  "contrary 
to  .  .  .  the  explicit  mandate  of 


Congress"  that  every  Department 
attorney  must  get  a  license  from  a  State 
and  maintain  that  license. 

Rules  governing  the  conduct  of 
Department  attorneys,  or  any  other 
officials  of  the  Executive  Branch,  may 
be  promulgated  only  pursuant  to 
constitutional  or  statutory  authority. 
Congress's  delegation  of  authority  need 
not  be  specific  or  explicit.  Chrysler 
Corp.  v.  Brown,  441  U.S.  281.  307-08 
(1979).  The  Department  believes  that  it 
possesses  appropriate  statutory 
authority  to  promulgate  this  regulation 
pursuant  to  two  distinct  sources:  5 
U.S.C.  301  ("commonly  referred  to  as 
the  'housekeeping  statute,' "  Chrysler 
Corp.,  441  U.S.  at  309  (citation 
omitted)),  and  title  28  of  the  United 
States  Code,  which  in  a  variety  of 
provisions  authorizes  the  Attorney 
General  and  the  Department  to  enforce 
federal  law  and  to  regulate  the  conduct 
of  Department  attorneys. 

Section  301  of  title  5,  United  States 
Code,  authorizes  the  Attorney  General 
to  "prescribe  regulations  for  the 
government  of  [herj  department,"  "the 
conduct  of  its  employees,"  and  "the 
distribution  and  performance  of  its 
business."  5  U.S.C.  301.  The  Supreme 
Court  has  held  that  this  provision 
authorizes  the  Attorney  General  to  issue 
regulations  with  extra-departmental 
effect.  See,  e.g.,  Georgia  v.  United 
States,  411  U.S.  526,  536  (1973) 
(holding  that  section  301  provided  the 
Attorney  General  with  "ample 
legislative  authority"  to  issue 
regulations  that  established  procedural 
and  substantive  standards  binding  on 
state  and  local  governments);  United 
States  ex  rel.  Touhy\.  Ragen,  340  U.S. 
462  (1951)  (federal  government  attorney 
could  not  be  held  in  contempt  for 
following  an  Attorney  General 
regulation  promulgated  pursuant  to  a 
predecessor  to  section  301). 

Title  28  of  the  United  States  Code 
grants  the  Attorney  General  and  the 
Department  a  variety  of  law 
enforcement  powers  including  the 
power  (through  intermediary  officials) 
to  conduct  grand  jury  proceedings  or 
any  other  kind  of  civil  or  criminal  legal 
proceeding;  to  conduct  Utigation,  and  to 
"securfej  evidence"  therefor;  to  detect 
and  prosecute  crimes;  and  to  prosecute 
"dvil  actions,  suits,  and  proceedings  in 
which  the  United  States  is  concerned." 
28  U.S.C  515(a).  516.  533.  547;  see  28 
U.S.C  509,  510.  The  Attorney  General  is 
also  authorized  to  "supervise  all 
litigation"  to  which  the  United  States  is 
a  party  and  to  direct  United  States 
Attorneys  and  other  subordinate 
attorneys  in  the  "discharge  of  their 
respective  duties."  28  U.S.C  519.  These 
provisions  ^«nt  the  Attorney  General 


extremely  broad  authority  to  sujiervise 
the  enforcement  of  federal  law. 

In  order  for  a  Department  regulation 
to  have  the  force  and  effect  of  law,  it 
mu.st  rest  on  a  reasonable  construction 
of  the  statutes  del^ating  the  authority 
to  promulgate  it  and  must  not  in 
substance  contradict  any  act  of 
Congress.  See,  e.g.,NLRBv.  United 
Food  and  Commercial  Workers  Union, 
Local  23,  484  U.S.  112, 123  (1987); 
Capital  Cities  Cable,  Inc.  v.  Crisp,  467 
U.S.  691.  699-700  (1989).  These  rules 
represent  the  reasoned  judgment  of  the 
Attorney  General  and  of  the  Department 
about  the  lawful  authority  of  federal 
lawyers  effectively  to  investigate  and 
prosecute  crimes. 

One  individual  and  a  number  of 
organizations,  including  the  Conference 
of  Chief  Justices,  posit^  that  the 
Department  is  acting  outside  the  scope 
of  its  congressionally  delegated 
authority  because  this  regulation 
assertedly  contravenes  the  Department 
of  Justice  Appropriation  Authorization 
Act  of  1979,  which  requires  all 
Department  attorneys  to  be  "duly 
licensed  and  authorized  to  practice  as 
an  attorney  under  the  laws  of  a  State, 
territory,  or  the  District  of  Columbia." 
Pub.  Law  No.  96-132,  §  3(a),  93  Stat. 
1040, 1044  (Nov.  30, 1979),  as  carried 
forward  by  Pub.  Law  No.  103-121. 107 
Stat.  1153,  1163  (Oct.  27,  1993) 
(reenacting  provisions  of  Pub.  Law  No. 
96-132).  These  commenters  suggested 
that  when  Congress  required 
Department  attorneys  to  be  licensed  by 
a  state  bar.  Congress  implied  that 
Department  attorneys  should  be  subjixl 
to  all  the  rules  and  regulations  of  state 
authorities,  regardless  of  their  impact  on 
officials  carrying  out  federal  law 
enforcement.  Therefore,  this  regulation, 
by  shielding  Department  attorneys  from 
state  disciplinary  proceedings  for 
violations  of  state  rules  interfering  with 
effective  federal  law  enforcement,  is 
alleged  to  violate  Congress's  clear  intent 
in  enacting  the  Department's 
appropriation  statute. 

"nie  Department  believes  that  these 
comments  mistake  the  purpose  and 
effect  of  the  congressional  requirement 
that  federal  attorneys  have  state 
Ucenses.  That  requirement,  which  is 
satisfied  by  admission  to  the  state's  bar 
and  maintenance  of  bar  membership, 
simply  serves  to  ensure  that  the 
professional  qualifications  of  all 
Department  lawyers  have  in  fact  been 
examined.  No  comment  received  by  the 
Department  demonstrates  that  Congress 
intended  the  requirement  to  have  the 
further  effect  of  interfering  with  the 
Attorney  General's  abihty  to  ensure 
effective  federal  law  enforcement  or  of 
compellii]^  federal  attomej^s  to  comply 
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with  state  bar  ethical  standards  that 
contradict  federal  rules. 

2.  The  Department's  Power  to 
Preempt  State  Ethics  Rules.  One 
individual,  one  state  court  judge,  and 
five  organizationB,  including  the  Special 
Committee  of  th^  Conference  of  Chief 
Justices,  commented  that  the 
Department  does  not  have  the 
constitutional  power  to  preempt  state 
regulation  of  its  Attorneys. 

It  should  first  Ibe  noted  that  in  most 
instances  the  force  and  effect  of  these 

lepend  on  whether 

ie  ethics  rules  under 

jlause.  As  already 
noted,  communications  within  the 
scope  of  the  regulation  are  intended  to 
constitute  conununications  that  are 
"authorized  by  law"  within  the  meaning 
of  DR  7-104.  Model  Rule  4.2,  and 
analogous  disciplinary  rules.  Therefore, 
if  the  relevant  state  rule  contains  an 
exception,  this 

1  be  seen  as 

I  authorization,  thereby 
ley  communication 
these  rules  in 
lat  state  law  and 

ipremacy  Clause  issue. 
The  Committed  of  Chief  Justices 
commented  that  (t  is  the  exclusive 
province  of  the  slate  supreme  courts  to 
construe  state  disciplinary  rules  and  to 
determine  whethpr  this  regulation  falls 
within  the  "authorized  by  law" 
exception  to  theste  rules.  The 

[imply  expressed  its 
lunications  made 

I  rules  within  the 
exception  to  state 

:ourt  rules,  and  its 

tulation  indeed 
constitutes  legal ;  luthorization  for  such 
communications  The  Department  notes 
that  it  would  seei  n  to  require  a  very 
strained  reading  o  conclude  that  a 
regulation  duly  p  omulgated  after  notice 
and  comment  an(  writhin  the  scope  of 
its  delegated  autl  ority  does  not  also 
constitute  "law."  Cf.  Chrysler  Corp.,  441 
U.S.  at  295-96  (1  )79)  ("It  has  been 
established  in  a  v  ariety  of  contexts  that 
properly  promulj  ated  substantive 
agency  regulatLor  s  have  the  'force  and 
effect  of  law  '.       t  would  therefore  take 
a  clear  showing  c  f  contrary  legislative 
intent  before  the  jhrase  'authorized  by 
law'  in  (18  U  S.C  ]  §  1905  could  be  held 
to  have  a  narrcwi  r  ambit  than  the 
traditional  under  ;tanding."  (citation 
omitted)). 

However,  the  E  epartment  recognizes 
that  situations  mj  ly  arise  in  which  the 
power  of  this  reg  ilation  to  displace  state 
rules  will  depenc  on  its  preemptive 
force  under  the  S  jpremacy  Clause.  Such 
situations  may  ar  se  in  several  forms: 
where  the  applici  ble  ethics  rule  has  no 
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"authorized  by  law"  exception;  where 
this  regulation  is  deemed  not  to 
constitute  "law"  for  purposes  of  such 
exception;  or  where  a  communication  is 
held  to  violate  the  applicable  ethics  rule 
and  not  be  "authorized"  by  this 
regulation.  Therefore,  an  important 
feature  of  this  regulation  is  its  express 
intention  to  preempt  and  supersede  the 
operation  of  state  and  local  federal  court 
rules  as  they  relate  to  contacts  by 
Department  attorneys,  regardless  of 
whether  such  rules  are  inconsistent  or 
consistent  with  this  regulation,  absent  a 
finding  of  a  willful  violation  of  these 
rules  by  the  Attorney  General. 

The  preemption  of  state  regulation  of 
contacts  with  represented  persons, 
except  when  the  Attorney  General  has 
found  a  willful  violation  of  the  federal 
regulation,  was  an  integral  feature  of 
this  rule  as-  proposed  earlier.  The 
proposed  rule  reflected  the 
Department's  belief  that  preemption  of 
state  and  local  rules,  which  have  been 
unevenly  appUed,  is  necessary  to  ensure 
that  government  attorneys'  conduct 
respecting  ex  parte  contacts  is  subject  to 
uniform  and  predictable  standards.  The 
Department  has  made  minor  revisions  to 
section  77.12  to  clarify  that  the 
Department's  intent  is  to  displace  even 
purportedly  consistent  state  regulation 
in  this  area  (or,  as  it  is  commonly 
phrased,  to  "occupy  the  field"  of 
reviewing  ex  parte  contacts  by 
Department  attorneys).  The  rules  and 
this  commentary  now  state  in  more 
express  terms  the  Department's 
intention  to  preclude  any  state 
regulation  of  government  attorneys 
respecting  the  subject  matter  of  these 
rules,  unless  the  Attorney  General  first 
finds  a  willful  violation  of  these  rules. 

Several  comments  suggested  that  the 
Attorney  General  lacks  the  authority  to 
preempt  state  disciplinary  rules,  absent 
an  explicit  Congressional  authorization 
to  do  so.  These  comments  misconceive 
the  power  of  a  federal  agency  or 
department  to  preempt  state  regulation. 
Congress  may,  of  course,  expressly 
preempt  all  state  regulation  in  a 
particular  field,  see  Rice  v.  Sante  Fe 
Elevator  Corp.,  331  U.S.  218.  247.  255 
(1947);  accord  Jones  v.  Rath  Packing 
Co.,  430  U.S.  519,  536-37  (1977),  and, 
in  proper  circumstances,  a  federal 
agency  similarly  "may  determine  that 
its  authority  is  exclusive  and  preempts 
any  state  efforts  to  regulate  in  the 
forbidden  area."  City  of  New  York  v. 
FCC.  486  U.S.  57,  64  (1988).  See 
generally  Fidelity  Federal  Sav.  &■  Loan 
Ass'n  v.  De  La  Cuesta,  458  U.S.  141, 
153-54  (1982)  ("[flederal  regulations 
have  no  less  pre-emptive  effect  than 
federal  statutes"  under  the  Supremacy 
Clause);  Hillsborough  County,  Fla.  v. 


Automated  Med.  Labs.  471  U.S.  707, 
713  (1985)  ("We  have  held  repeatedly 
that  state  laws  can  be^re-empted  by 
federal  regulations  as  well  as  by  federal 
statutes.").  A  federal  agency  may 
preempt  state  regulation  whenever  the 
agency,  in  doing  so,  is  acting  within  the 
proper  scope  of  its  congressionally 
delegated  authority.  Louisiana  Public 
Serv.  Comm'n  v.  FCC.  476  U.S.  355, 
368-69  (1986).  Accord  City  of  New 
York,  486  U.S.  at  64  ("if  the  agency's 
choice  to  pre-empt  'represents  a 
reasonable  accommodation  of 
conflicting  poficies  that  were  committed 
to  the  agency's  care  by  the  statute,  we 
should  not  disturb  it  unless  it  appears 
from  the  statute  or  its  legislative  history 
that  the  accommodation  is  not  one  that 
Congress  would  have  sanctioned' " 
(citation  omitted)).  Thus,  contrary  to  the 
commenters'  suggestion,  "(a) 
preemptive  regulation's  force  does  not 
depend  on  express  congressional 
authorization  to  displace  state 
law  .  . . ."  Fidelity  Federal  Sav.  &  Loan 
Ass'n,  458  U.S.  at  154. 

In  promulgating  this  regulation,  the 
Department  is  acting  within  the  scope  of 
its  discretionary  authority.  The  ample 
consideration  given  to  this  regulation 
and  its  eturlier  versions  reflects  the 
Department's  effort  reasonably  to 
accommodate  the  relevant  policies 
concerning  law  enforcement  and 
professional  conduct,  and,  as  discussed 
in  the  previous  section,  there  is  no  basis 
for  concluding  that  the  Department  has 
exceeded  its  statutory  authority. 
Moreover,  the  purpose  of  these  rules,  as 
defined  in  section  77.1,  is  to  "ensure  the 
Department's  ability  to  enforge  federal 
law  effectively  and  ethically"  and  so 
fulfill  the  Department's  statutory 
responsibilities.  See  Capital  Cities 
Cable.  Inc.  v.  Crisp,  467  U.S.  691,  700 
(1984)  (authority  to  regulate  extends  to 
all  regulatory  actions  necessary  to 
ensiu-e  the  achievement  of  statutory 
responsibilities). 

The  "presumption  against  finding 
preemption  of  state  law  in  areas 
traditionally  regulated  by  the  States." 
California  v.  ARC  America  Corp.,  490 
U.S.  93,  101  (1989),  and  the  traditional 
state  regulation  of  legal  practice  and 
lawyers'  ethics,  Leis  v.  Flynt,  439  U.S. 
438,  442  (1979).  does  not  foreclose  the 
Attorney  General  fi-om  concluding  that 
it  is  appropriate  here  to  displace  those 
state  rules  that  regulate  the  conduct  of 
federal  officials  in  the  performance  of 
their  law  enforcement  duties.  Here,  the 
presumption  against  preemption  is 
overcome  by  this  regulation's  express 
preemption  provision,  which  is  fully 
effective  even  in  matters  traditionally 
occupied  by  the  states. 
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Furthermore,  under  the 
intergovernmental  immunity  doctrine, 
states  may  not  directly  regulate  or 
punish  federal  officials  for  acts 
undertaken  in  their  official  capacities, 
or  otherwise  substantially  interfere  with 
the  lawful  functions  of  federal  officials. 
See.  e.g.,  Hancock  v.  Train,  426  U.S. 
167,  178-79  (1976);  M'CuUoch  v. 
Maryland,  17  U.S.  (4  Wheat)  316,  437 
(1819);  Ethical  Restraints  Of  the  ABA 
Code  of  Professional  Responsibility  on 
Federal  Criminal  Investigations,  4B  Op. 
O.L.C.  576,  601-02  (1980).  "An  officer 
of  the  United  States  cannot,  in  the 
discharge  of  his  duty,  be  governed  and 
controlled  by  state  laws,  any  further 
than  such  laws, have  been  adopted  and 
sanctioned  by  the  legislative  authority 
of  the  United  States."  Bank  of  the 
United  States  v.  Halstead,  23  U.S.  (10 
Wheat)  51.  63  (1825).  Contacts  covered 
by  this  regulation  fall  within  the  scope 
of  federal  attorneys'  duties  to  carry  out 
the  law  enforcement  activities  of  the 
United  States.  The  application  to  those 
attorneys  of  state  ethics  laws  prohibiting 
such  conduct  therefore  would  constitute 
interference  with  the  activities  of  the 
federal  government  forbidden  by  the 
intergovernmental  immunity  doctrine. 
For  the  foregoing  and  other  reasons, 
the  Department  believes  that  this 
regulation  effectively  preempts  state 
ethical  rules  regarding  contacts  with 
represented  persons. 

3.  The  Department's  Authority  to 
Supersede  Federal  District  Court  Rules. 
Most  federal  district  courts  have 
adopted  as  local  federal  district  court 
rules  one  of  the  two  sets  of  ABA  rules 
or  a  similar  anti-rontact  rule  of  the  state 
in  which  the  district  court  sits.  See 
Rand  v.  Monsanto  Co..  926  F.2d  596, 
601-603  (7th  Cir.  1991).  Such  adoption 
gives  the  state  rules  the  force  of  federal 
law.  See  United  States  v.  Hvass.  355 
U.S.  570.  575  (1958).  One  individual 
and  two  organizations  commented  that 
this  regulation,  if  promulgated,  would 
abrogate  the  primary  authority  of  federal 
courts  to  regulate  the  conduct  of 
attorneys  arising  out  of  federal  law 
enforc:ement  proceedings. 

The  Department  views  this  concern  as 
significant  but  essentially  theoretical, 
because  the  regulation  has  been  crafted 
so  that  it  will  not  operate  in  a  way  that 
puts  it  into  conflict  with  local  district 
court  rules.  However,  in  response  to 
these  comments,  it  should  be  noted  that 
through  this  regulation  the  Department 
does  iVitend  not  only  to  preempt  the 
application  by  state  courts  of  state  rules 
relating  to  contacts  by  attorneys  for  the 
government,  but  also  to  supersede  the 
application  by  federal  courts  of  the  local 
federal  district  court  rules  relating  to 
contacts  by  government  attorneys  in 


civil  and  criminal  law  enforcement 
investigations  and  proceedings.  See 
§  77.12  and  accompanying  commentary. 

There  are  two  reasons  why  the 
promulgation  and  operation  of  this 
regulation  is  unlikely  to  present  the 
issue  of  abrogation  of  federal  court 
authority  identified  by  these 
commenters.  The  first  is  that  the 
regulation  adopts  the  line  of  analysis 
adopted  by  the  great  weight  of  authority 
interpreting  local  district  court  rules 
governing  contacts  with  represented 
persons.  See  United  States  v.  Ryans.  903 
F.2d  731,  739  (10th  Cir.)  (discussing 
cases),  cert,  denied,  498  U.S.  855  (1990). 
The  Department  has  not  sought  in  this 
regulation  to  validate  conduct  that 
would  otherwise  be  invalid  under  most 
local  district  court  rules. 

In  addition,  nearly  all  district  courts 
that  have  adopted  local  rules  governing 
contacts  with  represented  persons  have 
incorporated  the  "authorized  by  law" 
exception  in  the  Model  Rules  or  in  the 
corresponding  state  rule.  See  generally 
Rand.  926  F.2d  at  601-603.  As 
explained  above,  this  regulation 
constitutes  "law"  within  the  meaning  of 
any  such  exception.  Thus,  the  conduct 
this  regulation  authorizes  is  for  that 
reason  equally  authorized  by  these  local 
district  court  rules. 

Thus,  this  regulation  in  practice 
should  not  present  any  tension  between 
the  federal  executive  ajid  judicial 
powers.  In  response  to  the  commenters' 
suggestion  that  any  tension  would  have 
to  be  resolved  in  favor  of  the  judicial 
power,  however,  the  Department 
disagrees.  Were  the  issue  to  arise,  it 
would  be  properly  considered,  as  an 
initial  matter,  as  a  question  of  the 
proper  exercise  of  delegated  legislative 
authority.  Congress,  not  the  courts,  has 
the  primary  power  to  prescribe  rules  for 
the  federal  courts.  See  Palermo  v. 
United  States.  360  U.S.  343,  353  n.  11 
(1959);  Sibbach  v.  Wilson  &■  Co..  312 
U.S.  1,  9-10  (1941).  See  generally 
Hanna  v.  Plumer.  380  U.S.  460,  472-73 
(1965).  In  the  case  of  this  regulation, 
Congress  has  delegated  that  authority  by 
statute  to  the  Attorney  General.  This 
regulation  therefore  has  no  less  legal 
force  than,  for  example,  the  Federal 
Rules,  which  derive  their  ultimate 
authority  from  legislation.  See  28  U.S.C. 
§§  2071  et  seq.  Local  district  court  rules, 
even  those  dealing  with  attorney 
discipline,  may  not  displace 
legislatively-authorized  national  rules  of 
procedure.  Rand.  926  F.2d  at  600  (Rules 
of  Civil  Procedure).  Accord,  Baylson  v. 
Disciplinarv  Bd.  of  Supreme  Court  of 
Pa.,  975  F.2d  102,  107  (3d  Cir.  1992)  . 
(Rules  of  Criminal  Procedure).  A  local 
rule  inconsistent  with  a  regulation 
lawfully  issued  under  statutory 


authority  is,  as  a  matter  of  law, 
inconsistent  with  the  underlying  statute, 
and  must  yield  to  Congress's  paramount 
authority  as  delegated  to  the  department 
or  agency  issuing  the  regulation.  Thus, 
the  conclusion  that  the  Attorney 
General  has  the  statutory  authority  to 
promulgate  the  proposed  regulation 
entails  the  further  conclusion  that  the 
regulation  displaces  inconsistent  local 
federal  court  rules. 

Furthermore,  the  regulation  has  been 
carefully  drawn  in  such  a  way  so  that 
once  a  person  has  been  brought  before 
a  court,  in  general  no  substantive 
communication  can  occur  without  the 
consent  of  counsel  unless:  the  court 
finds  a  knowing,  intelligent,  and 
voluntary  waiver;  the  communication  is 
made  pursuant  to  court-approved 
discovery  procedures;  or  the 
communication  concerns  a  criminal  or 
civil  offense  different  from  the  offense 
before  the  court.  The  regulation  thus 
accords  substantial  and  appropriate 
deference  to  the  court's  super\'isory 
authority  over  the  parties  and 
proceedings  before  it.  Moreover,  this 
regulation  does  not  purport  to  disturb 
the  authority  of  federal  courts  to  fashion 
appropriate  remedies  when  an  ex  parte 
contact  violates  the  Constitution.  See 
§  77. ll(b]  and  accompanying 
commentary.  Therefore,  federal  courts 
will  retain  significant  powers  under  the 
Constitution  to  respond  to  or  sanction 
improper  ex  parte  contacts  by 
government  attorneys  with  represented 
parties. 

The  balance  of  the  regulation 
regulates  contacts  with  persons  who  are 
not  before  the  court,  and  as  to  whom  the 
supervisory  authority  of  a  federal  court 
is,  at  best,  attenuated.  See,  e.g..  United 
States  v.  Payner.  447  U.S.  727.  735  n.  7 
(1980)  (The  super\'isory  power  merely 
pennifs  federal  courts  to  supervise  the 
administration  of  criminal  justice 
among  the  parties  before  the  bar."); 
United  States  v.  Williams,  112  S.  Ct. 
1735.  1742  (1992)  (federal  court  has  no 
"supervisory"  judicial  authority  to 
prescribe  standards  of  prosecutorial 
conduct  before  the  grand  jury  in  the  first 
instance).  It  would  raise  significant 
separation  of  powers  concerns  for  a 
district  court  to  assert  super\'isory 
authority  to  regulate  and  sanction  the 
conduct  of  executive  branch  attorneys 
when  the  Attorney  General  has 
adjudged  such  conduct  legitimate  and 
necessary  for  law  enforcement  purposes, 
when  that  judgment  has  been  embodied 
in  a  duly  promulgated  regulation,  and 
when  the  conduct  concerns  persons 
who  have  not  yet  come  before  the  court. 
C.  Sufficiency  of  Internal  Enforcement 
Mechanisms.  Four  organizations  and 
two  individuals  commented  that  these 
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rules,  as  proposed,  lacked  enforcement 
mechanisms  sui^dent  to  deter 
prohibited  comi^iunications.  These 
comments  took  two  forms:  (1)  a  general 
suggestion  that  the  Department  could 
not  be  trusted  tol  police  itself  (or  as,  one 
conunenter  put  it,  it  would  be  a  case  of 
"the  fox  maintaip(ing] .  .  .  gviard  over 
the  hen-house")i  and  (2)  a  specific 
concern  that  thejiestrictions  to  be 
placed  in  the  United  States  Attorneys' 
Manual  would  apt  in  fact  be  enforced 
against  Department  attorneys  who 
violated  them.    I 

The  Attorney  General  has  exclusive 
authority  over  af  y  violations  of  these 
rules.  As  a  geneiial  matter,  violations  of 
these  rules  will  be  addressed  as  matters 
of  attorney  discibUne  by  the 
Department,  rather  than  by  any  external 
disciplinary  autlority.  Only  if  the 
Attorney  Genera)  finds  a  willful 
violation  of  thes*  rules  may  sanctions 
for  the  violations  be  imposed  by  a  state 
disciplinary  authority.  This  disciplinary 
structiu*  reflects  the  Department's  belief 
that  allowing  sanctions  to  be  issued 
independent  of  the  Department's 
internal  review  process  would  frustrate 
the  Department's  efforts  to  eliminate  the 
current  uncertainty  arising  &om  the 
differing  interpretations  of  the  various 
anti-contact  rule$  by  federal  courts,  state 
courts,  and  state  jdisciplinary 
authorities.  The  Department  intends 
fully  to  enforce  t^ese  rules  and  to  issue 
appropriate  and  strong  sanctions  for  any 
violation  of  thesf  rules. 

The  Departmeht  also  disagrees  with 
those  comments  that  suggest  that  the 
provisions  the  D  jpartment  currently 
intends  to  add  tc  the  United  States 
Attorneys'  Manual  will  not  be  enforced. 
The  Manual  con  ains  a  great  number  of 
significant  Depaj  tment  of  Justice 
poUcies,  many  o  '  which  impose 
substantial  restrictions  on  Department 


attorneys.  There 
such  poUcies  are 


is  no  evidence  that 
routinely  overlooked 


provisions  in  the 
that  it  intends  to 


discipline  by  the 


V.  Section-bjT' 

Section  77.1: 

Comments  rei 
addressed  in  the 


by  Department  a  tomeys  or  that 
violations  of  pol:  cies  set  forth  in  the 
Manual  are  not  regarded  by  the 
Department  as  «  nous  breaches  of 
professional  dut  es.  On  the  contrary,  the 
failure  to  follow  >uch  policies  is  taken 
very  seriously.  T  le  Department  expects 
its  attorneys  inv<  ilved  in  criminal  or 
civil  law  enforcefnent  to  follow  all 

Manual  amendments 
issue  regarding  ex 
parte  contacts.  Fkilure  to  follow  such 
rules  will  result  n  appropriate 
Department. 


Settion 


Analjrsis 

se  and  Authority 

to  this  section  are 
"General  Comments" 


Puipo. 
luting 


section  above.  No  changes  have  been 
made  to  this  section. 

Section  77.2:  Definitions 

The  following  terms  are  defined  in 
section  77.2  of  this  part.  In  the  final 
rule,  unlike  in  the  proposed  rule,  these 
terms  are  arranged  alphabetically  for  the 
reader's  ease. 

a.  "Attomey/ort/ie government. "The 
term  "attorney  for  the  government" 
includes  virtually  all  Department  of 
Justice  attorneys  with  investigative, 
litigative,  or  management 
responsibiUties,  regardless  of  title.  It 
does  not,  however,  include  law 
enforcement  agents  employed  by  the 
Department  of  Justice  who  are  also 
members  of  state  bars,  if  they  are 
employed  as,  and  are  performing  the 
function  of,  agents  rather  than  attorneys. 
The  Federal  Bureau  of  Investigation, 
Drug  Enforcement  Agency  and  other 
investigative  .igencies  have  long 
recruited  individuals  with  advanced 
degrees — including,  for  example, 
engineering,  business,  and  law 
degrees — to  serve  as  agents.  The 
Department  strongly  encourages  the 
recruitment  of  educated  and  specially- 
trained  individuals  for  positions  as 
agents.  An  agent's  bar  membership 
should  not  adversely  affect  his  or  her 
ability  to  conduct  comprehensive 
investigations  and  otherwise  to  fulfill 
his  or  her  law  enforcement  functions. 
Therefore,  the  rule  specifically  exempts 
attorney-agents  from  its  scope  if  they  are 
employed  by  the  government  as 
investigative  agents  an^  not  as 
attorneys. 

The  term  also  does  not  include 
attorneys  for  departments  or  agencies 
outside  the  Department  of  Justice, 
regardless  of  their  litigative  authority, 
except  to  the  extent  such  persons  have 
been  specially  appointed  pursuant  to  28 
U.S.Q  515  or  543. 

Two  Department  of  Justice 
components  commented  that  the 
definition  of  "attorney  for  the 
government,"  which  expUdtly  covers 
attorneys  employed  in  the  six  main 
divisions  of  the  Department,  should  be 
amended  to  cover  ail  attorneys  working 
in  the  legal  offices  of  the  various 
Department  agendes,  such  as  the  Drug 
Enforcement  Administration  and  the 
Federal  Bureau  of  Investigation.  The 
Department  agrees  that  the  definition  of 
"attorney  for  the  government"  should 
not  distinguish  between  attorneys 
employed  in  the  Department's  divisions 
and  attorneys  employed  in  the 
Department's  agencies,  given  that  both 
sets  of  attorneys  exerdse  similar 
functions  and  responsibilities  with 
respect  to  criminal  investigations  and 
prosecutions.  Accordingly,  the 


definition  of  "attorney  for  the 
government"  has  been  modified  to 
include  explidtly  "the  Chief  Counsel  of 
the  DEA  and  any  attorney  employed  in 
that  office,  the  General  Counsel  of  the 
FBI  and  any  attorney  employed  in  that 
office  or  in  the  Legal  Counsel  Division 
of  the  FBI.  and,  in  addition,  any 
attorney  employed  in,  or  head  of,  any 
other  legal  office  in  a  Department  of 
Justice  agency." 

b.  "Civil  Law  Enforcement 
Investigation. "  This  term  includes  any 
investigation  of  potential  civil  violations 
of,  or  claims  under,  federal  law  that  may 
form  the  basis  of  a  civil  law  enforcement 
proceeding,  as  defined  in  paragraph 
77.2(c). 

c.  "Civil  Law  Enforcement 
Proceeding." The  term  "civil  law 
enforcement  proceeding"  encompasses 
a  variety  of  activities  beyond  the 
particular  areas  identified  in  the 
definition,  which  are  intended  only  to 
be  illustrative. 

The  exclusion  of  proceedings  related 
to  the  enforcement  of  an  administrative 
subpoena  or  summons  or  a  civil 
investigative  demand  (CID)  is  intended 
to  ensure  that  the  filing  of  such  a 
proceeding  does  not  trigger  the 
limitations  of  section  77.5,  which 
generally  prohibits  ex  parte 
commiuiications  once  adversary 
proceedings  have  commenced  against  a 
represented  "party."  Thus,  the  filing  by 
the  United  States  of  a  proceeding  to 
enforce  a  subpoena,  siunmons,  or  CID 
will  not  prohibit  further  investigatory 
conununications  regarding  the 
underlying  substantive  violations. 

The  final  sentence  of  paragraph 
77.2(c)(2)  ensures  that  the  United  States 
need  not  be  the  plaintiff  in  order  for  a 
civil  action  to  be  "brought  by  the  United 
States,"  but  may  be  a  counterclaimant  or 
cross-claimant  if  the  coimterclaim  or 
cross-claim  otherwise  fits  within  the 
description  of  civil  law  enforcement. 

d.  "Cooperating  witness  or 
individual. "  A  "cooperating  witness  or 
individual"  is  defined  to  include 
informants,  witnesses,  and  other 
persons  who  are  not  law  enforcement 
agents,  but  only  to  the  extent  that  such 
a  person  is  acting  "to  assist  the 
govenmient  in  an  undercover  or 
confidential  capacity." 

e.  "Employee."  The  term  "employee" 
is  not  limited  to  its  literal  meaning,  but 
also  includes  officers,  directors, 
partners,  members,  and  trustees.  See 

%  77.10  (communications  involving 
organizations).  An  independent 
contractor  would  not  be  considered  an 
"employee"  for  purposes  of  these  rules. 

f.  "Oi^anjzaf/on."  The  term 
"organization"  includes  any 
corporation,  partnership,  association. 
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joint-stock  company,  union,  trust,  - 
pension  fund,  unincorporated 
organization,  state  or  local  government 
or  political  subdivision  thereof,  or  non- 
profit organization.  It  does  not,  of 
course,  include  groups  of  individuals 
"associated  in  fact"  within  the  moaning 
of  the  racketeering  statutes.  See  18 
U.S.C.  1961(4). 

Communications  with  organizations 
and  their  employees  are  governed 
generally  by  section  77.10. 

g.  "Person. "The  term  "person" 
includes  individuals  and  organizations 
as  defined  in  paragraph  77.2(f)- 

h.  "Undercover  investigation."  Under 
this  definition,  the  hallmark  of  an 
"undercover  operation"  is  an 
investigation  in  which  an  individual 
"whose  identity  as  an  official  of  the 
government  or  a  person  acting  at  the 
behest  thereof  is  concealed  or  is 
intended  to  be  concealed."  This 
definition  is  intended  to  be  read  broadly 
to  include  every  type  of  law 
enforcement  investigation  in  which  the 
identity  of  a  government  employee,  or 
the  fact  that  an  individual  is  cooperating 
with  the  government,  is  concealed. 

Section  77.3:  Represented  Party; 
Represented  Person 

This  section  differentiates  between  a 
represented  "party"  and  a  represented 
"person."  This  distinction  is  fully 
consistent  with  the  language  of  and 
principles  underlying  DR  7-104(a)(l) 
and  Model  Rule  4.2,  which  establish 
general  prohibitions  against  ex  parte 
contacts  with  a  represented  "party." 
Section  77.5  of  this  part  generally 
prohibits  govenunent  attorneys  from 
initiating  ex  parte  contacts  with 
represented  parties,  but  does  not 
prohibit  ex  parte  contacts  with 
represented  persons.  (However,  sections 
77.8  and  77.9  also  prohibit  certain 
contacts  with  represented  persons). 

An  individual  is  considered  to  be  a 
"represented  party"  under  paragraph 
77.3(a)  if:  (1)  the  person  is  represented 
by  counsel;  (2)  the  representation  is 
current  and  concerns  the  subject  matter 
in  question;  and  (3)  the  person  has 
either  been  arrested  or  charged  in  a 
federal  criminal  case  or  is  a  defendant 
in  a  civil  law  enforcement  proceeding 
concerning  the  subject  matter  of  the 
representation.  If  the  person  is  currently 
represented  in  fact  regarding  the  subject 
matter  in  question,  but  has  not  been 
charged  or  arrested,  that  person  is 
considered  a  "represented  person." 
Thus,  witnesses,  suspects,  and  targets  of 
investigations  who  have  not  been 
indicted  or  arrested,  but  are  represented 
regarding  the  subject  matter  in  question, 
are  considered  represented  persons 
under  this  rule. 


Several  commenters  argued  that  this 
section's  basic  distinction  between 
represented  '"persons"  and  represented 
"parties"  runs  counter  to  the  policy 
considerations  underlying  DR  7- 
104(A)(1)  and  Model  Rule  4.2.  However, 
as  discussed  in  the  "General 
Comments"  section,  this  distinction  is 
consistent  with  the  vast  majority  of 
federal  court  opinions  interpreting  DR 
7-104(A)(l)  and  Model  Rule  4.2..  as 
well  as  the  text  of  those  rules. 
Furthermore,  this  distinction  is 
grounded  in  logic  and  common  sense, 
given  the  legitimate  necessity  for 
attorneys  for  the  government  to  be  able 
to  direct  agents  and  cooperating 
witnesses  to  contact  represented 
persons  during  undercover 
investigations. 

One  organization  commented  that 
prosecutors  will  hold  back  on  fiUng 
formal  charges  in  order  to  maximize 
their  ability  to  communicate  with 
represented  "persons."  The  Department 
does  not  agree  that  prosecutors  are 
likely  to  engage  in  this  kind  of 
systematic  manipulation.  The  capacity 
to  do  so  exists  under  the  Sixth 
Amendment  (given  that  the  Sixth 
Amendment  right  to  counsel  attaches 
only  once  formal  charges  are  filed,  see 
Brewer  V.  Williams,  430  U.S.  387,  398 
(1979)),  hut  there  is  no  evidence  of 
systematic  prosecutorial  abuse  of  the 
charging  process  under  the  Sixth 
Amendment.  Furthermore,  the 
Department  intends  to  add  a  new 
provision  to  the  United  States 
Attorneys'  Manual  that  will  prohibit  a 
Department  attorney  from 
communicating  overtly  with  a  "target" 
of  an  investigation  before  he  or  she  is 
formally  charged  or  named  as  a  civil 
defendant,  except  in  specifically 
enumerated  circumstances. 

Section  77.4:  Constitutional  and  Other 
Limitations. 

This  section  makes  clear  that  this 
regulation  does  not  piuport  to  authorize 
any  communication  prohibited  by  the 
Constitution  or  any  federal  statute  or 
Federal  Rule  of  Criminal  or  Civil 
Procedure.  Although  these  rules  do  not 
supersede  the  Federal  Rules  of  Civil 
Procedure  and  the  Federal  Rules  of 
Criminal  Procedure,  this  limitation  does 
not  extend  to  other  rules  regarding 
procedure  in  federal  courts.  Thus,  rules 
of  procedure  adopted  by  individual 
courts  as  local  rules,  many  of  which 
incorporate  state  bar  rules,  are  not 
included  in  this  limitation;  and,  in  fact, 
this  regulation  is  explicitly  intended  to 
supersede  local  federal  court  rules 
regarding  ex  parte  contacts  by  attorneys 
for  the  government.  See  %  77.12  and 
accompanying  commentary. 


No  specific  comments  were  received 
regarding  this  section,  and  it  has  not 
been  changed. 

Section  77.5:  General  Rule  for  Civil  and 
Criminal  Enforcement;  Represented 
Parties 

This  section  closely  tracks  the 
language  of  DR  7-104(A)(l)  and  Model 
Rule  4.2  and  applies  similar 
prohibitions  to  attorneys  for  the 
government.  The  section  prohibits  an 
attorney  for  the  government  from 
communicating  with  a  represented 
party,  as  defined  in  section  77.3,  about 
the  subject  matter  of  the  representation 
vrithout  the  consent  of  that  individual's 
attorney.  As  with  DR  7-104(A)(l)  and 
Model  Rule  4.2,  the  prohibition  applies 
only  if  the  attorney  for  the  government 
knows  that  the  represented  party  is,  in 
fact,  represented  by  counsel.  Therefore, 
communications  by  an  attorney  for  the 
government  with  a  represented  party 
will  not  violate  this  rule  if  the  attorney 
for  the  government  is  unaware  of  the 
fact  of  representation. 

This  section  also  prohibits  an  attorney 
for  the  government  from  causing 
another  individual  to  communicate  with 
a  represented  party.  Accordingly,  this 
rule  proscribes  an  attorney  from 
directing  a  government  investigator  to 
do  what  the  attorney  himself  or  herself 
is  prohibited  from  doing.  Conversely,  a 
government  attorney  will  not  be 
personally  responsible  for  the  actions  of 
agents  in  communicating  with 
represented  persons  unless,  in  doing  so. 
the  agents  were  acting  as  the  attorney's 
"alter  ego."  See  United  States  v.  Heinz. 
983  F.2d  609,  612-14  (5th  Cat.  1993). 

It  also  should  be  noted  that  this 
provision  is  violated  (and  thus,  a  basis 
for  departmental  discipline  exists)  u  hen 
an  inappropriate  communication  takes 
place,  regardless  of  whether  or  not  the 
communication  results  in  eUciting  an 
inculpatory  statement  or  is  otherwise 
prejudicial  to  the  represented  party. 

No  specific  comments  were  received 
regarding  this  section,  and  it  has  not 
been  changed. 

Section  77.6:  Exceptions;  Represented 
Parties 

This  section  describes  the 
circiunstances  under  which  Department 
attorneys  may  communicate,  or  cause 
others  to  commimicate,  with  a 
represented  party  whom  the  Department 
attorney  knows  is  represented 
concerning  the  subject  matter  of  the 
representation,  without  first  obtaining 
the  consent  of  the  represented  party's 
counsel. 

Paragraph  (a):  Determination  if 
representation  exists. 
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This  exception  i  ecognizes  the  fact  that 
there  is  no  reason  o  prohibit  a  limited 
inquiry  about  wheLher  an  individual  is. 
in  fact,  represented  by  counsel  regarding 
the  relevant  subjet  t  matter.  Such  an 
inquiry  does  not  ii  ivolve  the  kind  of 
communication  ah  out  which  courts 
have  expressed  coi  icem  and  has  little 
potential  for  undei  mining  the  attorney- 
client  relationship  It  is  also  consistent 
with  DR  7-104(A)dl)  and  Model  Rule 
4.2. 

There  may  be  ur  certainty  about  the 
existence  of  repres  entation  with  respect 
to  whether  it  has  b  sen  established, 
whether  it  may  ha'  e  been  terminated, 
and  whether  a  pari  icular  subject  falls 
within  the  scope  o  the  representation. 
The  first  issue  typi  :ally  arises  before  a 
judicial  or  other  aj  pearance.  when  the 
government  attomi  !y  has  some 
information  sugge;  ting  that  the  person 
may  be  represente<  .  It  also  may  arise 
when  an  attorney  \  lurports  to  represent 
a  group  of  persons  such  as  all  the 
employees  of  a  cor  joration.  Uncertainty 
about  the  terminat  on  of  the 
representation  ma]  arise  when 
substantial  time  ha  s  passed  since  it  was 
made  known  that  t  le  person  was 
represented  by  cou  nsel  or  when  the 
attorney  for  the  go'  emment  has  reason 
to  believe  that  the  epresentation  has 
ceased  It  is  unlike  y.  however,  that 
such  uncertainty  w  ill  arise  when  there 
are  pending  judicii  1  proceedings, 
because  in  such  cii  cumstances  the  court 
in  most  jurisdictioi  is  must  approve 
termination  of  repiesentation. 

In  response  to  or  e  comment,  it  is 
worth  clarifying  th  it  that  representation 
is  presumed  to  cea  «  to  be  current  for 
purposes  of  these  r  lies  when  the  matter 
in  question  has  rea  :hed  a  final  judgment 
(i.e..  once  the  direc  I  appeals  process, 
including  any  petition  for  certiorari,  has 
run  its  full  course),  unless  there  is 
reason  to  believe  tl  at  representation  is 
continuing. 

When  inquiring  ibout  the  status  of 
representation,  government  attorneys 
and  agents  general  y  must  refrain  from 
stating  whether  it  i  >  necessary  or 
desirable  to  be  repi  esented  by  counsel. 
After  the  right  to  c<  unsel  has  attached, 
a  statement  or  imp  ication  suggesting 
that  counsel  is  not  providing  proper  or 
effective  represent;  tion  could  violate 
the  Sixth  Ainendm  >nt  right  to  effective 
assistance  of  couns  el.  See  United  States 
V.  Morrison.  449  U  S.  361,  364  (1981). 

One  organizatior  commented  that  the 
right  to  inquire  wh  jther  a  party  is 
represented  by  cou  asel  is  an  invitation 
to  a  more  substanti  ve  conversation  with 
a  represented  partji  with  respect  to  the 
matter  underlying  he  representation, 
which  would  viola  e  these  rules.  The 
Department  does  n  )t  agree  that  this 


paragraph  creates  a  signiBcant  potential 
for  abuse.  This  exception,  which  is  clear 
in  its  terms,  allows  Department 
attorneys  to  do  no  more  than  determine 
whether  a  person  is  in  fact  represented 
by  counsel.  The  Department  expects 
that  all  Department  attorneys  will 
understand  the  limited  parameters  and 
purpose  of  this  exception,  and  any 
attempt  to  use  this  paragraph  to  gather 
additional  information  about  the  subject 
matter  of  the  representation  would  be  a 
clear  violation  of  these  rules  and  would 
constitute  sanctionable  conduct. 

Paragraph  (b):  Discovery  or  judicial  or 
administrative  process. 

Any  communication  that  is 
authorized  by  discovery  procedures, 
such  as  a  deposition  of  a  party- 
opponent,  or  by  judicial  or 
administrative  process,  such  as  a  grand 
jury,  deposition,  or  trial  subpoena  or  an 
administrative  summons,  obviously 
should  not  be  prohibited  by  any  rule. 
See  United  States  v.  Schmmmer,  882 
F.2d  22,  28  (2d  Cir.  1989),  cert,  denied. 
493  U.S.  1071  (1990)  (prosecutor's 
questioning  of  represented  person 
before  the  grand  jury  outside  the 
presence  of  counsel  is  "authorized  by 
law"  under  DR  7-104).  Among  other 
reasons  for  this  exception,  a  person  who 
is  served  with  process  has  an 
opportunity  to  consult  with  counsel 
prior  to  his  or  her  appearance  at  the 
proceeding,  and  may  have  counsel 
present  if  desired  during  the  proceeding 
(except,  of  course,  while  testifying 
before  a  grcuid  jury).  More  generally, 
communications  authorized  by 
discovery  procedures  already  have  in 
place  appropriate  mechanisms  for 
protection  of  the  attorney-client 
relationship.  This  provision  ensures  that 
this  regulation  does  not  prevent  such 
communications  from  continuing  to  be 
allowed. 

This  exception  does  not  purport  to 
authorize  any  communications  not 
otherwise  available  pursuant  to 
approved  discovery  procedures  or  legal 
process.  However,  one  individual 
commented  that  the  text  of  paragraph 
(b),  as  proposed  in  March  1994.  might 
be  construed  to  authorize  certain 
discovery  procedures — such  as  the 
taking  of  a  party's  deposition  testimony 
in  the  absence  of  the  party's  attorney 
and  without  the  attorney's  prior 
agreement — even  where  such  practice 
was  not  in  accordance  with  the  rules  of 
the  appUcable  tribunal.  To  clarify  that 
this  paragraph's  intent  is  to  authorize 
only  approved  discovery  procedures  or 
legal  process,  this  paragraph  has  been 
amended  in  the  final  rule  to  exempt 
only  those  communications  made 
pursuant  to  discovery  procedures  or 
legal  process  "in  accordance  with  the 


orders  or  rules  of  the  court  or  other 
tribunal  where  the  matter  is  pending." 

Paragraph  (c):  Initiation  of 
communication  by  represented  party. 

This  paragraph  sets  out  the 
circumstances  under  which  it  is  proper 
for  a  government  attorney  to 
communicate  with  a  represented  party 
who  has  initiated  contact,  without  the 
consent  of  that  party's  counsel. 

A  defendant  may  wish  to 
communicate  with  the  government 
outside  the  presence  of  counsel  for 
many  valid  reasons.  For  instance,  a 
defendant  may  wish  to  cooperate  with 
the  government  but  not  want  his  or  her 
attorney  to  know  for  fear  that  the 
attorney  will  disclose  the  defendant's 
intentions  to  others.  This  situation  may 
arise,  for  example,  when  the  defendant's 
attorney  is  being  paid  by  another 
individual  involved  in  a  criminal 
enterprise,  and  the  defendant  questions 
whether  he  or  she  has  the  attorney's 
undivided  loyalty.  The  same  problem 
may  arise  when  a  single  attorney 
represents  multiple  parties  who  are  part 
of  the  same  criminal  enterprise. 

When  the  desire  of  a  defendant  or 
arrestee  to  speak  with  the  attorney  for 
the  government  outside  the  presence  of 
his  or  her  counsel  is  "voluntary, 
knowing,  and  informed,"  there  is  no 
valid  reason  to  prohibit  the  government 
from  engaging  in  such  communications. 
In  fact,  the  Department  believes  that  it 
would  be  a  dereliction  of  its  obligation 
vigorously  to  enforce  federal  law  if  it 
promulgated  a  rule  that  would  prohibit 
such  communications. 

It  is  well  established  that  an 
individual  who  is  entitled  to  counsel 
under  the  Fifth  Amendment  or  the  Sixth 
Amendment  may  waive  that  right  and 
choose  to  communicate  with  the 
government  outside  the  presence  of  his 
or  her  attorney,  "provided  the  waiver  is 
made  voluntarily,  knowingly  and 
intelligently."  Moran  v.  Burbine,  475 
U.S.  412,  421  (1986)  (internal  quotations 
omitted);  Patterson  v.  Winois,  487  U.S. 
285,  292  (1988);  Brewer  v.  WHliams.  430 
U.S.  387.  404-06  (1977).  In  such  a 
situation,  the  defendant  should  not  be 
prohibited  from  engaging  in 
communications  that  are  allowed  by  the 
Constitution  by  a  disciplinajy  nile  that 
was  intended  to  protect  that  individual 
in  the  first  place.  Neither  common  sense 
nor  the  principles  underlying  DR  7-104 
and  Rule  4.2  reouires  such  a  result. 

This  paragrapn  includes  procedural 
protections  designed  to  ensure  that  such 
waivers  are  in  fact  voluntary,  knowing, 
and  informed.  After  a  represented 
individual  has  been  arrested  or  charged 
in  a  criminal  proceeding  or  is  named  as 
a  defendant  in  a  civil  law  enforcement 
proceeding,  this  paragraph  requires  that 
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several  steps  be  taken  before  a 
government  attorney  may  engage  in  a 
substantive  discussion  with  the 
represented  party.  First,  the  government 
attorney  must  inform  the  individual  of 
his  or  hef  right  to  speak  through  his  or 
her  attorney  and  to  have  that  attorney 
present  for  any  communications  with 
the  government  attorney.  Second,  the 
represented  party  must  manifest  his  or 
her  desire  to  waive  the  right  to  counsel 
in  a  voluntary,  knowing,  and  informed 
way.  If  at  all  possible,  tie  attorney  for 
the  government  should  obtain  a  signed 
written  waiver.  Third,  the  attorney  for 
the  government  must  bring  the  matter 
before  the  appropriate  district  court 
judge,  magistrate  judge,  or  other  tribunal 
of  competent  jurisdiction.  Then,  it  is  up 
to  the  court  to  determine  that  the  waiver 
satisfies  the  provisions  of  this  rule  or 
that  substitute  counsel  is  in  place 
(including  counsel  appointed  at  that 
time  by  the  court)  who  has  consented  to 
the  communication. 

This  paragraph  does  not  require, 
however,  that  the  waiver  must  always 
take  place  before  the  judge  or  magistrate 
judge.  In  exceptional  circumstances,  it 
may  be  impractical  or  unsafe  to  bring 
the  defendant  before  a  judge  or 
magistrate  judge  to  secure  the  waiver.  In 
such  circumstances,  the  government 
attorney  may  secure  a  waiver  from  the 
defentiant  outside  the  court,  and,  before 
any  substantive  discussion  between  the 
defendant  and  the  government  takes 
place,  bring  evidence  of  the  waiver  to 
the  court  so  that  the  court  can  determine 
whether  the  waiver  was  made 
knowingly,  intelligently,  and 
voluntarily. 

One  United  States  Attorney's  Office 
commented  that  paragraph  (c),  as 
proposed,  appeared  to  require  an 
attorney  first  to  obtain  an  informed 
waiver  and  only  after  receiving  such  a 
waiver  to  bring  the  matter  before  the 
appropriate  tribimal.  The  Department 
does  not  intend  to  require  (and  does  not 
understand  the  text  of  paragraph  (c)  to 
require)  an  attorney  for  the  government, 
when  contacted  by  a  represented  party, 
necessarily  to  attempt  to  secure  a  waiver 
himself  or  herself  before  bringing  the 
matter  to  the  attention  of  the  court.  A 
government  attorney  who  is  contacted 
by  a  represented  party  may.  consistent 
with  this  paragraph,  choose  to  bring  the 
matter  directly  to  the  attention  of  the 
court,  assuming  the  represented  party 
has  manifested  his  or  her  desire  to 
waive  the  right  to  counsel.  The  court 
then  would  determine  whether  the  party 
wishes  to  waive  the  presence  of  counsel 
for  the  communication.  In  general, 
however,  the  usual  practice  is  for  the 
government  attorney  to  obtain  from  the 


represented  party  a  waiver  before 
bringing  the  matter  before  the  court. 

As  noted  above,  the  initiation  of  ex 
parte  contacts  by  represented  parties 
frequently  occurs  in  the  context  of  the 
"fearful  defendant"  whose  attorney  has 
been  chosen  by  a  third  party,  often  an 
individual  above  the  defendant  in  the 
criminal  hierarchy.  Such  a  defendant 
may  wish  to  cooperate  with  the 
government  but  may  fear  that  his  life  or 
safety  will  be  endangered  if  his  attorney 
learns  of  the  cooperation.  Although  the 
need  for  a  mechanism  by  which  a 
represented  party  can  initiate  contacts 
with  the  government  is  particularly 
acute  in  this  context,  paragrsph  (c)  is 
not  limited  to  this  setting.  Rather,  the 
proper  inquiry  is  whether  the 
represented  party's  waiver  of  the  right  to 
counsel  is  voluntary,  knowing,  and 
informed,  not  whether  the  represented 
party  has  established  some  overriding 
justification  for  his  or  her  decision. 

One  organization  objected  to  the 
extension  of  this  exception  to  anyone 
other  than  a  "fearful  defendant," 
suggesting  that  any  other  client  will 
-have  no  better  reason  to  initiate 
communication  than  "a  misguided 
belief  that  he  can  help  himself  by 
talking  to  the  prosecutor."  The 
Department  beUeves  that  it  would  be 
overly  paternalistic  to  refuse  to  jMjrmit 
any  but  fearful  represented  parties  to 
initiate  direct  rxintact  with  the 
government.  Given  that  a  criminal 
defendant  has  a  constitutional  right  to 
decline  legal  representation  entirely,  see 
Faretta  v.  California,  422  U.S.  806 
(1975),  government  attorneys  should  not 
be  ethically  bound  to  refuse  to  listen  to 
a  criminal  defendant  who  chooses  to 
decline  the  presence  of  counsel  for 
purposes  of  a  particular  communication 
with  appropriate  court  approval. 

Additionally,  it  would  be  neither 
workable  nor  proper  to  require  a 
Department  attorney  or  judicial  officer 
to  probe  the  client  about  his  or  her 
relationship  with  counsel  in  order  to 
ascertain  whether  the  client  is  genuinely 
fearful,  or  fearful  enough,  of  his  or  her 
attorney's  involvement  to  justify  a 
conversation  outside  the  presence  of 
counsel.  Such  an  inquiry  would  tend  to 
enhance,  not  minimize,  intrusion  into 
the  attorney-client  relationship:  A  more 
reliable  protection  of  the  client's  interest 
and  of  the  attorney-client  relationship  is 
this  paragraph's  careful  process  of 
testing  the  client's  desire  (as  opposed  to 
the  client's  reasons)  for  waiving  the 
presence  of  counsel.  This  is  the  same 
analysis  the  courts  imdertake  in 
assessing  waivers  of  the  constitutional 
rights  to  counsel  or  against  self- 
incrimination.  The  proper  issue  in  .such, 


a  setting,  as  here,  is  whether  the  waiver 
is  knowing,  intelligent,  and  voluntary. 

Another  commenter  opined  that 
paragraph  (c),  by  allowing  represented 
parties  to  waive  the  presence  of  counsel 
and  speak  directly  to  a  government 
attorney,  would  authorize  a  violation  of 
the  represented  party's  constitutional 
rights  under  Miranda  v.  Arizona.  384 
U.S.  436  (1966),  and  its  progeny.  Cases 
following  Miranda  provide  that 
custodial  interrogation  must  cease 
whenever  the  person  in  custody  invokes 
his  or  her  right  to  have  counsel  present. 
See,  e.g.,  Edwards  v.  Arizona,  451  U.S. 
477  (1981).  However,  the  prohibition 
against  further  interrogation  does  not 
apply  when  the  accused  himself  or 
herself  initiates  further  communication, 
see  id.  at  484-86,  which  would  need  to 
be  the  case  for  this  paragraph  to  apply. 

Paragraph  (d):  Waivers  at  the  time  of 
arrest. 

The  previous  paragraph  (paragraph 
(c))  provides  the  general  guidelines 
regarding  how  a  represented  party  may 
waive  protections  otherwise  provided 
under  this  regulation.  This  paragraph 
provides  for  a  different  rule  dealing 
specifically  with  a  waiver  at  the  time  of 
arrest. 

This  paragraph  provides  that  a 
government  attorney  may  communicate 
directly  with  a  represented  party  "at  the 
time  of  arrest  of  the  represented  party" 
without  the  consent  of  that  party's 
counsel,  provided  that  the  represented 
party  has  been  fully  informed  of  his  or 
her  constitutional  rights  at  that  time  and 
has  waived  them.  The  government 
attorney  need  not  comply  with  any  of 
the  additional  requirements  of 
paragraph  (c)  in  such  a  situation. 

A  substantia]  body  of  law  has 
developed  regarding  waiver  of 
constitutional  rights  in  the  immediate 

Eost-arrest  setting.  The  Department 
elieves  that  the  constitutional 
protections  established  in  that 
decisional  law  adequately  protect 
represented  individuals  following 
arrest.  Furthermore,  the  effectiveness  of 
post-arrest  interviews  would  be 
significantly  curtailed  if  the  procedural 
requirements  of  paragraph  (c)  applied. 
Accordingly,  this  paragraph  is  intended 
to  preserve  this  investigative  tool 
without  adding  any  additional 
procedural  requirements. 

The  Department  received  two 
comments  regarding  this  paragraph:  one 
relating  to  the  timing  of  the  waiver,  and 
the  other  relating  to  the  terms  of  the 
waiver. 

A  Department  component  commented 
that  it  would  clarify  the  meaning  of  a 
communication  "at  the  time  of  the  arrest 
of  the  represented  person"  to  add  to  the 
text  that  such  communication  must  bo 
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F.2d  1329,  1342  (10th  Cir.  1991);  United 
States  V.  Terzado-Madruga,  897  F.2d 
1099,  1111-12  (11th  Cir.  1990);  United 
States  V.  Chu,  779  F.2d  356.  368  (7th 
Cir.  1985);  United  States  v.  Grego,  724 
F.2d  701,  703  (8th  Cir.  1984).  The 
proposed  rule  employs  an  analogous 
approach,  permitting  ex  parte  contacts 
with  a  represented  party  if  the  contacts 
involve  the  investigation  of  offenses  as 
to  which  the  represented  party  has  been 
neither  arrested  nor  charged  in  a 
criminal  or  civil  law  enforcement 
proceeding.  The  Department  believes 
this  approach  is  wholly  consistent  with 
DR  7-104  and  Model  Rule  4.2  and  the 
cases  interpreting  those  rules. 

Accordingly,  this  section  provides 
that  communications  may  be  made  in 
the  course  of  investigations  of 
additional,  different,  or  ongoing 
criminal  or  unlawful  activity,  even 
though  the  individual  is  represented  by 
counsel  with  respect  to  conduct  for 
which  he  or  she  has  already  been 
arrested  or  charged.  Such  additional 
criminal  or  unlawful  conduct  is 
typically  one  of  three  varieties:  (1) 
conduct  that  is  separate  from  the 
original  wrongful  conduct;  (2)  crimes  or 
unlawful  conduct  that  are  intended  to 
impede  the  administration  of  justice  or 
the  trial  of  the  charged  crime,  such  as 
subornation  of  perjury,  obstruction  of 
justice,  jury  tampering,  or  murder, 
assauh,  or  intimidation  of  witnesses; 
and  (3)  conduct  that  is  a  continuation  of 
the  charged  crime,  such  as  a  conspiracy 
or  a  scheme  to  defraud  that  continues 
past  the  time  of  indictment.  The  new  or 
additional  criminal  or  wrongful  activity 
may  have  occurred  in  the  past  or  may 
be  ongoing  at  the  time  of  the 
investigation. 

One  organization  objected  to  this 
section's  coverage  of  criminal  or 
wrongful  activity  that  has  already  been 
completed  at  the  time  of  the 
communication,  as  distinct  from  activity 
that  is  ongoing.  However,  the 
Department  sees  no  basis  in  the  policies 
underlying  the  Sixth  Amendment  and 
the  Model  Rules  for  basing  the  propriety 
of  investigation  into  additional  or 
different  uncharged  crimes  on  whether 
such  activity  is  complete  or  ongoing. 

One  individual  expressed  concern 
that  Department  attorneys  would  exploit 
this  exception  by  making  gratuitous 
allusions  to  other  offenses  in  the  course 
of  an  otherwise  illicit  contact  with  a 
represented  party.  As  noted  above, 
prevailing  case  law  interpreting  the 
Sixth  Amendment  and  the  Model  Rules 
permit  an  attorney  to  question  a 
defendant  as  to  uncharged  offenses,  and 
there  is  no  evidence  of  systemic 
prosecutorial  abuse  of  this  type  of 
interrogation.  Accordingly,  there  is  no 


reason  to  suspect  that  prosecutorial 
practice  under  these  rules  will  be 
different. 

Paragraph  (f):  Threat  to  safety  or  life. 

The  Supreme  Court  has  recognized 
that,  in  certain  limited  situations,  the 
need  to  guard  against  threats  to  public 
safety  can  justify  noncompliance  with 
otherwise  applicable  constitutional 
safeguards.  See  Warden  v.  Havden,  387 
U.S.  294,  298-99  (1967)  (warrantless 
search  permissible  vi^hen  delay  would 
endanger  lives  of  officers  and  citizens); 
New  York  v.  Quarles,  467  U.S.  649,  657 
(1984)  ("the  need  for  answers  to 
questions  in  a  situation  posing  a  threat 
to  the  public  safety  outweighs  the  need 
for  the  [Miranda]  prophylacticrrule 
projecting  the  Fifth  Amendment's 
privilege  against  self-incrimination"). 
This  paragraph  recognizes  an  analogous 
exception  to  the  general  prohibition 
against  communications  with 
represented  parties  in  the  absence  of 
their  counsei.  It  is  the  Department's 
intention  that  this  exception  be  invoked 
only  in  rare  circumstances  and  only  for 
the  purpose  of  protecting  human  life  or 
safety. 

The  exception  has  three  requirements; 
(1)  the  attorney  for  the  government  must 
have  a  good  faith  belief  that  the  safety 
or  life  of  any  person  is  threatened;  (2) 
the  purpose  of  the  communication  must 
be  to  obtain  information  to  protect 
against  the  risk  of  injury  or  death;  and 
(3)  the  attorney  for  the  government 
must,  in  good  faith,  believe  that  the 
communication  is  reasonably  necessary 
to  protect  against  suchjisk.  These 
requirements  are  imposed  to  ensure  that 
the  exception  is  invoked  only  to  protect 
human  life  or  safety,  and  not  as  a 
routine  matter  in  violent  crime 
prosecutions.  For  example,  the  fact  that 
potentially  dangerous  firearms  have  not 
been  recovered  would  not  in  and  of 
itself  be  sufficient  under  ordinary 
circumstances  to  constitute  a  threat  to 
safety  under  this  exception. 
Furthermore,  the  communication  must 
be  for  the  purpose  of  protecting  human 
life  or  safety,  and  may  not  be  designed 
to  elicit  testimonial  evidence.  However, 
information  thus  obtained  may  be  used 
for  any  purpose  consistent  with 
constitutional  Hmitations. 

No  specific  comments  were  received 
regarding  this  paragraph,  and  it  has  not 
been  changed. 

Section  77.7:  Represented  Persons; . . 
Investigations 

As  noted  in  the  discussion  of  section 
77.3,  individuals  and  organizations  who 
are  neither  defendants  nor  arrestees  are 
not  "parties"  within  the  meaning  of  this 
rule,  and  the  general  prohibition  on  ex 
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parte  contacts  therefore  does  not  apply. 
This  section  makes  clear  that  attorneys 
for  the  government  are  authorized  to 
communicate,  directly  or  indirectly, 
with  a  represented  person  unless  the 
contact  is  prohibited  by  some  other 
provision  of  federal  law.  These 
communications  are  subject,  however, 
to  the  restrictions  set  forth  in  sections 
77.8  and  77.9  regarding  certain 
categories  of  negotiations  and  respect 
for  attorney-client  relationships. 

Two  individuals  commenteni  that  this 
section,  even  as  limited  by  sections  77.8 
and  77.9,  allows  a  broader  range  of 
contact  with  persons  under 
investigation  than  is  necessary  to  meet 
the  Department's  legitimate 
investigative  needs.  These  individuals 
agreed  that  the  government  must  be  free 
to  conduct  undercover  operations  and 
investigations,  even  when  field - 
investif;dtors  coming  into  contact  with 
potential  criminal  or  civil  respondents 
are  directed  by  government  attorneys. 
They  argued,  however,  that  overt 
commimications  with  persons  during 
the  investigative  stage  are  not  similarly 
justified. 

The  Department  agrees  that  overt 
communications  between  a  government 
attorney  and  a  represented  person 
during  the  investigative  stage  raise 
difTerent  considerations  from  covert 
communications  and  should  be  subject 
to  greater  restrictions.  For  this  reason, 
the  Department  plans  to  make  revisions 
to  the  United  States  Attorneys'  Manual 
providing  that  government  attorneys 
should  engage  in  overt  communications 
only  after  carefully  considering  whether 
the  communication  is  more 
appropriately  handled  by  others,  and 
should  generally  not  communicate 
overtly,  or  cause  anoiher  to 
communicate  overtly,  with  a  target  of  a 
federal  criminal  or  civil  investigation, 
who  is  known  i)y  the  Department 
attorney  to  be  represented  by  counsel, 
concerning  the  subject  matter  of  the 
representation.  Nevertheless,  the 
Department  believes  that  overt  contacts 
by  federal  attorneys  and  agents  with 
witnesses  and  subjects  of  investigations 
arc  often  necessary  for  effective  law 
enforcement  and  hence  should  be 
permitted. 

Section  77.8:  Represented  Persons  and 
Represented  Parties;  Plea  Negotiations 
and  Other  Legal  Agreements 

This  section  prohibits  government 
attorneys  from  initiating  or  engaging  in 
negotiations  of  certain  specified  legal 
agreements  with  any  individual  whom 
the  government  attorney  knows  is 
represented  by  counsel,  without  the 
counsel's  consent.  Even  when  the 
regulation  otlicrwise  permits 


substantive  discussions  with  a 
represented  party  or  represented  person, 
it  ordinarily  would  be  improper  for  a 
goveriunent  attorney  to  initiate  or 
negotiate  a  plea  agreement,  settlement, 
immunity  agreement  or  any  other 
disposition  of  a  claim  or  charge  without 
the  consent  of  the  individual's  counsel. 
The  one  exception  to  this  prohibition 
occurs  when  the  communication  is 
initiated  by  the  represented  person  or 
represented  party  and  the  procedural 
safeguards  provided  for  in  paragraph 
77.6(c)  are  satisfied. 

The  Department  believes  that  this 
section  is  important  for  the  preservation 
of  the  attorney-client  relationship.  One 
of  the  primary  purposes  of  DR  7-104 
and  Model  Rule  4.2  is  to  protect  an 
individual  represented  by  counsel  from 
overreaching  by  an  attorney  for  an 
adversary.  The  Department  believes  the 
risk  and  the  consequences  of  such 
overreaching  are  at  their  greatest  during 
negotiations  over  plea  agreements, 
settlements,  and  other  key  legal 
agreements.  The  training,  experience, 
and  knowledge  of  the  law  possessed  by 
an  attorney  is  particularly  valuable  in 
such  situations. 

The  prohibition  contained  in  this 
section  includes  all  negotiations  of  the 
terms  of  a  particular  plea  agreement, 
settlement  agreement,  or  other 
agreement  covered  by  the  section. 
However,  this  section  does  not  prohibit 
an  attorney  for  the  government  from 
responding  to  questions  regarding  the 
nature  of  such  agreements,  potential 
charges,  potential  penalties,  or  other 
subjects  related  to  such  agreements 
during  an  otherwise  permissible 
discussion.  Nevertheless,  an  attorney  for 
the  government  should  take  care  in  such 
situations  not  to  go  beyond  providing 
information  on  these  and  similar 
subjects  and  should  generally  refer  the 
represented  person  to  his  or  her  counsel 
for  further  discussion  of  these  Issues. 
The  government  attorney  should  also 
make  it  clear  that  he  or  she  will  not 
negotiate  any  agreement  with  respect  to 
the  disposition  of  criminal  charges,  civil 
claims  or  potential  charges,  or  immunity 
agreements  without  the  consent  of 
counsel. 

No  specific  comments  were  received 
regarding  this  section,  and  it  has  not 
been  changed. 

Section  77.9:  Represented  Persons  and 
Represented  Parties;  Respect  for 
Attorney-Client  Relationships 

When  an  attorney  for  the  government 
communicates  with  a  represented  party 
pursuant  to  one  or  more  of  the 
exceptions  listed  in  section  77.6,  or  with 
a  represented  person  pursuant  to  section 


77.7,  the  communication  is  nevertheless 
subject  to  the  restrictions  of  this  section. 

Paragraph  (a):  Deference  to  Attorney- 
Client  Relationship 

Federal  courts  have  recognized  that  it 
is  improper  for  an  attorney  for  the 
govertunent  to  disparage  counsel  for  the 
represented  party  or  otherwise  to  seek  to 
disrupt  the  relationship  between  that 
party  and  his  attorney  .'See.  e.g..  United 
States  v.  Morrison,  449  U.S.  361.  362, 
367  (1981);  United  States  v.  IVeiss,  599 
F.2d  730.  740  (5th  Cir.  1979);  id.  at  740- 
41  (Codbold,  J.,  specially  concurring). 
This  paragraph  codifies  those  basic 
principles  by  prohibiting 
communications  that:  (1)  attempt  to 
elicit  information  regarding  lawful 
defense  strategies;  (2)  disparage  the 
represented  party's  counsel;  or  (3) 
otherwise  improperly  seek  to  disrupt 
the  attorney-client  relationship.  These 
prohibitions  apply  in  every  phase  of 
criminal  and  civil  enforcement 
investigations  and  proceedings. 

However,  the  paragraph  also 
accommodates  an  important  exception 
to  this  prohibition.  Courts  have  held 
that  a  government  attorney  may  not 
permit  legal  proceedings  to  go  forward 
if  he  or  she  is  aware  of  a  confiict  of 
interest  between  a  rep/esented  party  and 
his  or  her  lawyer.  See  United  States  v. 
lorizzo,  786  F.2d  52,  59  (2d  Cir.  1986). 
Under  this  circumstance,  the  attorney 
for  the  government  ordinarily  should 
move  to  disqualify  the  lawyer  involved, 
if  legal  proceedings  have  already 
commenced.  If  it  is  not  feasible  to  move 
for  disqualification  or  otherwise 
challenge  the  representation,  this 
paragraph  allows  an  attorney  for  the 
government  to  communicate  with  the 
represented  individual  for  the  limited 
purpose  of  apprising  the  represented 
individual  of  the  perceived  conflict. 
However,  any  substantive  discussion  of 
the  subject  matter  of  the  representation 
is  permissible  only  insofar  as  it  is 
authorized  by  some  other  provision  of 
this  rule. 

In  order  to  ensure  that  this  provision 
is  used  only  in  rare  circumstances,  the 
rule  requires  prior  authorization  for 
such  communications  from  the  Attorney 
General,  the  Deputy  Attorney  General, 
the  Associate  Attorney  General,  an 
Assistant  Attorney  General  or  a  United 
States  Attorney.  The  authorization 
should  be  in  wi-iting  if  at  all  pKtssible. 
Furthermore,  before  providing  approval, 
the  authorizing  officer  must  find:  (1)  a 
substantial  likelihood  of  a  conflict;  and  . 
(2)  that  it  is  not  feasible  to  obtain  a  court 
order  on  the  matter. 

One  organization  commented  that 
judicial  approval,  or  at  least  approval  by 
a  designated  Assistant  Attorney  General 
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(rather  than  by  a  United  States 
Attorney),  should  be  required  before  an 
attorney  for  the  govenunent  may  apprise 
a  represented  p^y  or  person  of  any 
perceived  conflict  of  interest.  Another 
organization  anc  an  individual 
commented  that  attorneys  for  the 
government  shoi  ild  never  be  allowed  to 
inform  a  represented  individual  of  a 
perceived  conflitt  of  interest,  and, 
instead,  should  M  required  to  move  to 
disqualify  counsel  and  leave  it  to  the 
court  to  adjudicate  any  confhcts  of 
interest.  The  Department  beheves  that 
there  will  be  cirqumstances  in  which  it 
vfill  not  be  feasible  to  obtain  a  judicial 
order  challenging  the  representation 
(especially  prior  tto  the  filing  of  charges), 
or  when  the  exigencies  of  the  situation 
may  make  it  impracticable  to  obtain 
prior  authorization  of  a  judicial  officer 
or  an  Assistant  y^ttomey  General.  In 
such  circumstances,  and  when  a  high- 
level  Department  official,  such  as  a 
United  States  Attorney,  determines  that 
there  is  a  signifidant  likelihood  of  a 
conflict  of  interest  between  a 
represented  individual  and  his  or  her 
attorney,  it  is  better  that  the  represented 
person  or  party  be  apprised  of  the 
potential  confUcI  of  interest  than  be  left 
uninformed.  Ace  )rdingly,  the 
Department  has  <  elided  to  leave  this 
paragraph  uncha  iged  in  the  final  rule. 
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necessary  to  protect  their  safety  or  life 
or  the  confidentiality  of  an  undercover 
operation.  See  Weatherford,  429  U.S.  at 
557. 

However,  even  when  an  undercover 
operative's  attendance  at  such  a  lawful 
meeting  is  authorized  to  protect  his  or 
her  cover  and  safety,  any  information 
acquired  regarding  lawful  defense 
strategy  or  trial  preparation  may  not  be 
communicated  to  government  attorneys 
or  otherwise  used  to  the  substantial 
detriment  of  the  represented  party.  See 
Weatherford,  429  U.S.  at  558;  Ginsberg, 
758  F.2d  at  833;  Mastroianni,  749  F.2d 
at  906.  As  a  safeguard,  this  rule  provides 
that  such  information  should  not  be 
communicated  to  the  attorneys  for  the 
government  or  law  enforcement  agents 
who  are  participating  in  the  trial  of  the 
pending  criminal  charges. 

When  there  is  reasonable  cause  to 
believe  that  the  purpose  of  the  meeting 
is  not  the  lawful  defense  of  the 
underlying  charges,  but  the  commission 
of  a  new  or  additional  crime  (such  as 
bribery  of  a  witness  or  subordination  of 
perjury),  attendance  by  informants  or 
undercover  agents  at  attohiey-client 
meetings  is  permissible  pursuant  to 
paragraph  77.6(e).  The  belief,  however, 
must  be  based  on  reasonable  cause,  not 
mere  suspicion  or  conjecture.  See 
Mastroianni,  749  F.2d  at  906. 
Furthermore,  the  prohibition  against 
communication  of  lawful  defense 
strategy  to  the  prosecution  should  be 
observed  if.  in  fact,  such  strategy  is 
imparted  to  the  informant  or  agent. 

Government  attorneys  should  give 
serious  consideration  to  the  extreme 
sensitivity  of  permitting  agent  and 
informant  attendance  at  defense 
meetings.  Agents  and  informants  should 
be  instructed  to  avoid  participating  in 
such  meetings,  and  to  minimize  their 
participation  when  attendance  is 
required,  if  it  is  possible  to  do  so 
without  arousing  suspicion.  Agents  or 
witnesses  who  attend  defense  meetings 
should  also  be  instructed  to  make  every 
attempt  to  avoid  taking  any  role  in  the 
shaping  of  defense  strategy  or  trial 
preparations.  Additionally,  agents  and 
informants  should  be  instructed  to 
avoid  imparting  lawful  defense  strategy 
or  trial  preparation  information  to 
attorneys  for  the  government  or  to  law 
enforcement  agents  who  are  directly 
participating  in  the  ongoing 
investigation  or  in  the  prosecution  of 
pending  criminal  chaises. 

Finally,  this  restriction  applies  only  to 
law  enforcement  officials  and 
cooperating  witnesses  who  are  acting  as 
"agents  for  the  government"  at  the  time 
of  the  communication.  If  one  of  several 
co-defendants  who  attended  an 
attorney-client  defense  strategy  meeting 


later  testifies  for  the  government  at  trial, 
no  violation  will  have  occurred  as  long 
as  the  co-defendant  was  not  a 
government  agent  at  the  time  of  the 
meeting.  United  States  v.  Brugman,  655 
F.2d  540.  545-46  (4th  Cir.  1981). 

A  Department  component  commented 
that  an  undercover  agent's  attendance  at 
a  meeting  at  which  legal  strategy  is  not 
discussed  does  not  intrude  on  the 
attorney-client  relationship;  therefore, 
the  component  proposed  limiting  this 
paragraph's  prohibition  against 
government  agents  participating  in  an 
attorney-client  meeting  or 
communication  to  situations  where 
there  is  a  "reasonable  basis"  to  believe 
that  the  meeting  or  communication  will 
concern  legal  advice  or  strategy.  The 
Department  believes  that  it  is  unwise 
and  unworkable  to  encourage 
government  attorneys  and  undercover 
agents  to  guess  whether  legal  issues  will 
come  up  in  an  attorney-client  mcoting 
or  communication.  It  would  also  be 
disruptive  of  the  attomey-cUent 
relationship  for  government  attorneys 
and  undercover  agents  to  gather  the 
information  that  might  make  such  a 
determination  even  remotely  reliable. 
Therefore,  this  paragraph  has  not  been  " 
changed. 

Section  77.10:  Organizations  and 
Employees 

This  section  addresses  the  difficult 
issue  of  when  a  communication  with  an 
employee  or  member  of  a  represented 
organization  should  be  considered  a 
communication  with  the  organization 
itself.  Important  interests  depend  on 
this  determination.  On  the  one  hand, 
organizations  should  not  be  shielded 
from  effective  criminal  or  civil  law 
enforcement  prosecution  simply  by 
retaining  counsel.  It  is  not  uncommon 
for  federal  prosecutors  to  encounter 
attorneys  who  assert  that  they  represent 
every  individual  in  a  large  corporation 
or  organization.  If  such  attorneys  were 
able  to  prevent  government  investigators 
from  gaining  informal  access  to  any 
employee  of  the  organization  by 
withholding  consent,  information 
relevant  to  claims  against  the 
organization  might  never  come  to  light 
because  such  information  is  often  in  the 
exclusive  possession  of  the  organization 
and  its  employees.  See,  e.g.,  Suggs  v. 
Capital  Cities/ABC  Inc.,  54  Empl.  Prac. 
Dec.  (CCH)  ^  40.195  at  63,910  {S.D.N.Y. 
Apr.  24. 1990)'  On  the  other  hand, 
organizations  are  entitled  to  the 
effective  assistance  of  counsel,  and  the 
relationship  between  an  organization 
and  its  counsel  deserves  respect. 

The  Department  believes  that  this 
section,  and  particularly  the  definition 
of  "controlling  individual"  in  paragraph 
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(a)  of  this  section,  strikes  an  appropriate 
balance,  one  that  ensures  government 
attorneys  the  ability  to  enforce  federal 
law.  while  preserving  the  opportunity 
for  corporations  and  other  organizations 
to  secure  effective  assistance  of  counsel. 

Paragraph  (a):  Communications  with 
current  employees;  organizational 
representation. 

This  paragraph  states  that  a 
communication  with  a  current 
employee  of  an  organizational  party  or 
person  should  be  treated  as  a 
communication  with  the  organization 
for  purposes  of  this  part  only  if  the 
employee  is  a  "controlling  individual." 
If  a  communication  with  a  current 
employee  is  properly  characterized 
under  this  regulation  as  a 
communication  with  a  represented 
organization  (that  is,  if  the 
communication  is  with  a  controlling 
individual),  then  that  communication  is 
subject  generally  to  the  same  limitations 
that  would  apply  if  the  communication 
were  with  a  represented  person  or 
represented  party. 

In  accord  with  the  basic  structure  of 
this  regulation,  which  distinguishes 
between  represented  parties  and 
represented  persons,  this  paragraph 
effectively  provides  that  when  an 
organization  is  a  represented  party,  an 
attorney  for  the  government  shall  not 
communicate,  or  cause  another  to 
commimicate.  with  any  controlling 
individual  of  the  organization  without 
the  consent  of  the  organization's 
attorney,  subject  to  the  exceptions 
enumerated  in  §  77.6.  In  contrast,  when 
an  organization  qualifies  as  a 
represented  person,  an  attorney  for  the 
government  may  communicate,  or  cause 
another  to  communicate,  with  any 
controlling  individual,  provided  the 
communication  does  not  violate  the 
provisions  of  §§  77.8  or  77.9. 

The  definition  of  "controlling 
individual"  is  intended  to  encompass 
those  individuals  who  typically  are  part 
of  the  organization's  control  group.  A 
controlling  individual  under  this 
definition  must:  (1)  be  a  current 
employee  or  member  of  the 
organization;  (2)  hold  a  high-level 
position  with  the  organization;  (3) 
participate  "as  a  decision  maker  in  the 
determination  of  the  organization's  legal 
position  in  the  proceeding  or 
investigation  of  the  subject  matter;"  and 
(4)  be  known  by  the  government  to  be" 
engaged  in  such  activities.  This 
definition  attempts  to  identify  those 
limited  number  of  individuals  affiliated 
with  the  organization  who  actually  are 
involved  in  determining  the 
organizadon's  position  with  regard  to 
the  legal  proceeding  or  investigation. 


One  individual  and  one  organization 
questioned  limiting  the  class  of 
employees  who  should  be  considered 
"controlling  individuals"  for  purposes 
of  this  subsection  to  those  who 
participate  in  firaming  the  organization's 
legal  position  in  the  matter.  They  argued 
that  the  proposed  "controlling 
individual"  test  authorizes  contacts 
with  employees  who.  while  not 
directing  the  organization's  counsel, 
nonetheless  have  extensive  authority  to 
act  on  behalf  of  the  organization.  The 
underlying  concern  of  these  comments 
appears  to  be  that  this  paragraph,  as 
proposed,  authorizes  contacts  with 
many  employees  who  are  likely  to 
possess  information  relevant  to  claims 
asserted  against  the  corporation  and 
who  have  the  capacity  to  make 
statements  that  a  court  will  deem 
admissible  at  trial  as  evidentiary 
admissions  against  the  corporation.  This 
is  certainly  true.  However,  the 
Department  believes  that  its  anti-contact 
rule  should  not  be  designed  with  the  - 
goal  of  protecting  corporations  from 
disclosure  of  prejudicial  facts.  See,  e.g.. 
Action  Air  Freight  v.  Pilot  Air  Freight, 
769  F.  Supp.  899,  903  (E.D.  Pa.  1991) 
(anti-contact  rule  "should  not 
necessarily  chill  the  flow  of  harmful 
information");  Hanntzv.  Shiley,  Inc., 
766  F-  Supp.  258,  267  (D.N.J.  1991) 
("the  policies  of  Rule  4.2  do  not  justify 
a  wholesale  restriction  on  discovery  of 
factual  information,  damaging  or  not"). 

Anti-contact  rules  such  as  DR  7-104 
and  Model  Rule  4.2  are  intended  to 
protect  the  attorney-client  relationship 
from  unnecessary  interference  and  to 
protect  represented  parties  from 
overreaching  by  opposing  counsel. 
Damage  to  the  attorney-client 
relationship  inheres  particularly  in 
communications  with  high-level 
corporate  employees  who  have  contact 
with  the  corporation's  attorneys  in  the 
course  of  making  ultimate  decisions 
regarding  choice  of  counsel, 
implementing  counsel's  advice,  and 
determining  settlement  and  other 
litigation  strategies.  Therefore, 
communications  with  those  high-level 
individuals  affiliated  with  or  employed 
by  an  organization  who  are  responsible 
for  employing  and  directing  the 
organization's  counsel  and  for 
determining  legal  positions  taken  by  the 
organization  are  the  type  of 
communications  prohibited  by  DR  7- 
104. 

Accordingly,  this  paragraph  defines 
"controlling  individual"  consistently 
with  the  principles  underlying  the 
disciplinary  rules  on  ex  parte  contacts. 
The  Department  also  believes  that  the 
alternative  approaches  urged  by 
commenters  would  impose 


imacceptable  constraints  on  federal  law 
enforcement.  Therefore,  this  paragraph 
has  not  been  changed. 

Paragraph  (b):  Communications  with 
former  employees;  organizational 
representation. 

This  paragraph  authorizes 
communications  with  former  employees 
of  represented  organizations.  Because 
former  employees  do  not  direct  the 
affairs  of  the  organization  and  therefore 
cannot  be  considered  members  of  the 
"control  group"  or  any  other  controlling 
entity  of  an  organization, 
communications  with  them  are  not 
considered  communications  with  the 
organization  for  purposes  of  the  rule. 
This  reasoning  is  consistent  with  the 
conclusion  of  the  majority  of  federal 
courts  that  have  held  that  DR  7- 
104(A)(1)  does  not  bar  communications 
with  former  employees  of  a  represented 
corporate  party.  See,  e.g.,  Hanntz  v. 
Shiley,  Inc.,  766  F.  Supp.  258,  267  &  n.8 
(D.N.J.  1991);  Action  Air  Freight,  Inc.  v. 
Pilot  Air  Freight  Corp.,  769  F.  Supp. 
899,  904  (ED.  Pa.  1991);  Shearson 
Lehman  Bros..  Inc.  v.  Wasatch  Bank, 
139  F.R.D.  412,  417-18  (D.  Utah  1991); 
Sherrdd  v.  Furniture  Center,  769  F. 
Supp.  1021.  1022  (W.D.  Tenn.  1991); 
Dubois  v.  Gradco  Systems,  Inc.,  136 
F.R.D.  341,  345  n.4'(D.  Conn.  1991); 
Polycast  Technology  Corp.  v.  Uniroval, 
Inc.,  129  F.R.D.  621,  628  (S.D.N.Y.  ' 
1990).  See  also  AB,^  Comm.  on  Ethics 
and  Professional  Responsibility,  Formal 
Op.  359  (1991)  ("Accordingly,  it  is  the 
opinion  of  the  Committee  that  a  lawyer 
representing  a  client  in  a  matter  adverse 
to  a  corporate  party  that  is  represented 
by  another  lawyer  may,  without 
violating  Model  Rule  42,  communicate 
about  the  subject  of  the  representation 
with  an  unrepresented  former  employee 
of  the  corporate  party  without  the 
consent  of  the  corporation's  lawyer."). 
But  see  PPG  Industries.  Inc.  v.  BASF 
Corp..  134  F.R.D.  118,  121  (W.D.  Pa. 
1990);  Public  Sen/.  Elec.  &  Gas  v. 
Associated  Elec.  &■  Gas,  745  F.  Supp. 
1037,  1042  (D.N.J.  1990). 

No  specific  comments  were  received 
regarding  this  paragraph,  and  it  has  not 
been  changed. 

Paragraph  (c):  Communications  With 
Former  or  Current  Employees: 
Individual  Representation 

This  paragraph  provides  that  if  a 
former  or  current  employee  or  a  member 
of  an  organization  retains  his  or  her  own 
counsel,  the  government  shall  provide 
the  same  protection  to  him  or  her  that 
would  be  provided  under  this  part  to 
any  other  represented  person  or 
represented  party.  Communications 
with  that  individual  are  subject  to  thi; 
limitations  set  forth  in  this  part. 
Although  this  paragraph  provides  the 
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this  provision  is 
attorney  for  the  | 
prohibited  by  i 
this  regulation 


general  rule  for  such  communications, 
paragraph  (d)  aqdresses  the  specific 
situation  in  which  a  controlling 
individual  of  a  lepresented  organization 
retains  separate  counsel. 

This  paragraph  also  provides  that  the 
government  will  not  accept,  for 
purposes  of  this  rule,  blanket  claims  by 
counsel  that  he  i  >r  she  represents  all  or 
a  large  number  qf  employees  of  the 
organization.  It  is  important  to  note  that 
jonly  relevant  when  the 
government  would  be 
le  other  provision  of 
3m  contacting  an 
individual  fallinfe  under  the  broad 
claims  of  repress  ntation  under  question. 
For  example,  an  attorney  for  the 
government  maj  contact  a  low-level 
employee  of  a  cc  rporation,  without 
consent  of  that  e  mployee's  covmsel  or 
the  corporation*!  counsel,  regarding  a 
matter  for  which  the  corporation  has 
already  been  inducted  as  part  of  an 
undercover  or  o^  ert  factual 
investigation,  if  hat  individual  has  not 
been  arrested  or  lamed  as  a  defendant 
in  a  related  crim  nal  or  civil  law 
enforcement  pro;eeding.  Therefore,  the 
fact  that  an  attor  ley  has  stated  that  he 
or  she  represents  that  individual  will 
have  no  bearing  )n  whether  the 
communication  s  proper. 
However,  if  a  [  larticular 
communication  i  vith  an  individual 
employee  included  in  such  a  claim  of 
representation  would  be  improper 
under  these  rulei  if  he  or  she  were  in 
fact  represented  )y  counsel  (for 
example,  commi  nications  to  negotiate  a 
plea  agreement),  then  this  paragraph 
provides  that  a  gi  )vemment  attorney 
must  first  inquin  i  whether  the  employee 
is  in  fact  represei  ited  before  undertaking 
substantive  comi  lunications  with  the 
employee.  As  paj  t  of  this  inquiry,  the 
government  attor  ney  is  not  required  to 
disclose  to  the  et  iployee  the  fact  that 
counsel  has  assei  ted  that  he  or  she 
represents  the  en  ployee.  If  the 
employee  indical  es  that  he  or  she  is  not 
represented  by  c<  unsel,  it  is  proper  for 
the  government  s  ttomey  to  treat  the 
employee  as  unn  presented.  If  the 
employee  indical  bs  that  he  or  she  is 
represented  by  c<  unsel  with  regard  to 
the  relevant  subj<  ct  matter,  the  attorney 
for  the  govemme  it  shall  treat  that 
employee  as  a  represented  person  or 
represented  party,  and  any  further 
communications  iwith  that  individual 
shall  be  govemea  by  this  regulation. 

No  specific  corunents  were  received 
regarding  this  paiagraph,  and  it  has  not 
been  changed. 
Paragraph  (d): 


Communications  with 


separately  repre^nted  controlling 
individuals. 


This  paragraph  applies  only  when  a 
controlling  individual  of  a  represented 
organizational  party  has  retained 
separate  counsel.  In  such  circumstances, 
a  government  attorney  may  not 
communicate  with  the  controlling 
individual  without  the  consent  of  that 
individual's  separate  counsel  unless  the 
communication  satisfies  one  of  the 
exceptions  contained  in  §  §  77.6  or  77.9 
of  this  part.  The  paragraph  also  allows 
such  commimications  if  the  individual 
does  not  qualify  as  a  represented  party, 
initiates  the  communication,  and  waives 
the  presence  of  counsel.  Thus,  the  same 
rules  apply  to  contacts  with  controlling 
individuals  of  represented 
organizational  parties  who  retain 
separate  counsel  as  apply  to  controlling 
individuals  of  represented 
organizational  parties  who  are  not 
separately  represented. 

No  specific  comments  were  received 
regarding  this  paragraph,  and  it  has  not 
been  changed. 

Paragraph  (e):  Initiation  of 
communication  by  unrepresented 
controlling  individuals. 

This  paragraph  addressee  a  relatively 
narrow  circiunstance:  when  a 
controlling  individual  who  is  not 
individually  represented  by  counsel 
initiates  a  communication  with  the 
government  outside  the  presence  of 
counsel  for  the  organization.  An 
attorney  for  the  goverrunent  may 
participate  in  such  communications  if: 
(1)  the  controlling  individual  indicates 
that  he  or  she  is  speaking  exclusively  in 
his  or  her  personal  capacity  and  not  as 
a  representative  of  the  organizational 
party;  and  (2)  he  or  she  indicates  that 
the  waiver  of  coimsel  is  voluntary, 
knowing,  and  informed  and,  if  wilhng. 
signs  a  statement  to  that  effect.  The  fact 
that  the  controlling  individual  indicates 
that  he  or  she  is  speaking  in  his  or  her 
personal  capacity  does  not  mean, 
however,  that  incriminating  testimony 
received  fi-om  the  controlling  individual 
cannot  be  used  against  the  represented 
organization. 

If  the  controlling  individual  is  also  a 
named  defendant  in  a  civil  enforcement 
proceeding  or  has  been  tirrested  or 
charged  in  a  criminal  action,  the 
requirements  set  forth  in  paragraph 
77.6(c)  must  be  satisfied  before  any 
substantive  communications  are  made. 

No  specific  conunents  were  received 
regarding  this  paragraph,  and  it  has  not 
been  changed. 

Paragraph  (f):  Multiple 
representation. 

This  paragraph  makes  clear  that  these 
rules  should  lUJt  be  construed  as  altering 
existing  legal  and  ethical  rules  regarding 
the  propriety  of  multiple  representation. 


No  specific  comments  were  received 
regarding  this  paragraph,  and  it  has  not 
been  changed. 

Section  77. 1 1 :  Enforcement  of  This  Part 

Pamgraph  (a):  Exclusive  enforcement 
by  Attorney  General. 

In  order  to  ensure  consistency  and 
uniformity  in  the  interpretation  of  the 
final  rule,  this  paragraph  provides  that 
the  Attorney  General  shall  have 
exclusive  authority  to  enforce  these 
regulations.  Thus,  state  courts,  state 
disciplinary  boards,  and  federal  courts 
may  not  impose  sanctions  on  or 
otherwise  regulate  a  Department 
attorney  engaged  in  federal  law 
enforcement  activities  for  violations  of 
an  anti-contact  rule  or  subject  a 
Department  attorney  to  regulation  under 
state  or  local  federal  court  rules 
governing  communications  with 
represented  parties,  except  as  provided 
in  §  77.12.  This  paragraph  further 
provides  the  framework  for  investigating 
allegations  that  a  Department  attorney 
has  violated  this  regulation.  It  provides 
that  the  Department's  Office  of 
Professional  Responsibihty  ("OPR") 
shall  have  sole  original  jurisdiction  to 
investigate  such  allegations  and  that 
violations  will  be  treated  as  matters  of 
attorney  discipline.  See  28  CFR  §  0.39 
(establishing  and  defining  duties  of 
OPR).  It  also  makes  clear  that  the 
Attorney  General's  determination  as  to 
whether  a  violation  has  ocoured  shall 
be  final  and  conclusive  except  to  the 
extent  that  the  Department  attorney 
enjoys  a  right  of  review  provided  by 
other  laws. 

One  individual  and  one  organization 
objected  to  placing  investigative 
responsibility  in  OPR,  suggesting  that 
OPR  had,  in  the  past,  been  reluctant  to 
share  the  results  of  its  investigations. 
The  Department  recently  adopted  a 
policy  under  which  the  results  of  OPR 
investigations  are  disclosed  to  the 
public  if,  inter  alia,  there  is  a  finding  of 
intentional  and  knowing  professional 
misconduct  by  a  Department  attorney  in 
the  course  of  an  investigation  or 
litigation  and  the  public  interest  in 
disclosure  outweighs  the  privacy 
interest  of  the  attorney  and  any  law 
enforcement  interest.  Therefore,  there 
will  be  meaningful  disclosure  of 
findings  of  violations  of  these  rules. 

Moreover,  allegations  of  professional 
misconduct  by  Department  attorneys 
concerning  violations  of  these  rules  may 
be  reported  directly  to  OPR  by  any 
person.  Complaints  filed  by  members  of 
the  public  will  be  fully  and  thoroughly 
reviewed  by  OPR. 

Therefore,  this  paragraph  has  not  been 
changed. 

Paragraph  (b):  No  priivte  remedies. 
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-     This  paragraph  provides  that  the  rule 
is  not  intended  to  and  does  not  create 
any  substantive  rights  for  any  person 
other  than  an  attorney  for  the 
government.  In  particular,  a  violation  of 
the  regulation  will  not  provide  a  basis 
for  the  dismissal  of  civil  or  criminal 
charges  or  for  the  suppression  of 
evidence  that  is  otherwise  admissible. 
This  provision  accords  with  existing 
law.  Traditionally,  matters  relating  to 
communications  with  represented 
persons  have  been  treated  as  matters  of 
attorney  discipline  without  granting 
substantive  rights  to  defendants  or  any 
other  persons.  See,  e.g.,  ABA  Code  of 
Professional  Responsibility,  Preliminary 
Statement;  ABA  Model  Rules  of 
Professional  Conduct,  Scope.  Of  course, 
when  the  communication  with  a 
represented  person  or  represented  party 
violates  the  Constitution,  the  federal 
courts  retain  the  power  to  fashion 
appropriate  remedies. 

No  specific  comments  were  received 
regarding  this  paragraph,  and  it  has  not 
been  changed. 

Section  77.12:  Relationship  to  State  and 
Local  Regulation 

Both  DR  7-104  and  Model  Rule  4.2 
provide  that  communications  that  are 
"authorized  by  law"  are  not  prohibited 
by  the  nile.  Virtually  all  the  states  have 
adopted  some  version  of  DR  7-104  or 
Model  Rule  4.2  that  includes  an 
"authorized  by  law"  exception.  As  ..- 
discussed  in  the  "General  Comments" 
section,  these  rules,  as  substantive 
regulations  duly  promulgated  by  the 
Attorney  General  pursuant  to  statutory 
authority,  have  the  force  and  effect  of    . 
law.  Accordingly,  communications  with 
represented  persons  that  are  undertaken 
pursuant  to  these  rules  should  be 
considered  "authorized  by  law"  within 
the  meaning  of  rules  adopted  by  the 
various  states.  Such  communications 
should  therefore  be  consistent  with  state 
rules  wherever  state  bar  authorities  have 
adopted  a  rule  containing  the 
"authorized  by  law  '  exception.  Thus, 
no  conflict  will  arise  between  state  and 
federal  law  in  those  jurisdictions  with 
regard  to  communications  with 
represented  persons.  Similarly,  no 
conflict  should  arise  between  this 
regulation  and  the  federal  district  court 
rules  that  have  adopted  an  anti-contact 
rule  containing  the  "authorized  by  law" 
exception.  This  regulation  therefore 
need  not  give  rise  to  any  tension  with 
any  provision  of  state  or  federal  law. 

The  Department  nonetheless 
recognizes  the  likelihood  that 
government  attorneys'  conduct  with 
respect  to  contact  with  represented 
persons  may  continue  to  be  vicnvtnl  by 
.some  as  inconsistent  with  state  or  local 


district  court  rules.  To  effectuate  fully 
the  provisions  of  this  regulation,  it 
therefore  is  important  that  the 
regulation  include  a  plain  statement  by 
the  Department  of  its  intention  to 
preempt  and  supersede  regulation  liy 
state  courts,  state  disciplinary 
authorities,  or  federal  district  courts  of 
ex  parte  communications  by 
government  attorneys  in  civil  or 
criminal  law  enforcement  investigations 
or  proceedings.  See  Hillsborough 
County,  Fla.  v.  Automated  Med.  Labs. 
471  U.S.  707,  718 (1985) ("because 
agencies  normally  express  problems  in 
a  detailed  manner  and  can  speak 
through  a  variety  of  means,  i.icluding 
regulations,  preambles,  interpretative 
statements  and  responses  to  comments, 
we  can  expect  that  they  will  make  their 
intention  clear  if  they  intend  for  their 
regulations  to  be  exclusive"). 

There  is  no  indication  from  anv  of  the 
comments  received  of  any  confusion 
regarding  the  breadth  of  the 
Department's  intention  to  displace  state 
and  federal  law;  on  the  contrary,  the 
comments  in  this  area  generally  both 
fully  grasped  and  took  issue  with  the 
Department's  stated  intention  to  occupy 
the  field.  Given  the  integral  importance 
of  the  exclusive  enforcement  authority 
to  the  overall  regulatory  scheme, 
however,  some  revisions  have  been 
made  to  this  section  to  leave  no  doubt 
that  it  is  the  express  intention  of  these 
rules  to  completely  preempt  and 
supersede  the  operation  of  state  and 
local  laws  or  rules  as  they  relate  to 
contacts  by  government  attorneys  in 
civil  or  criminal  law  enforcement 
investigations  or  proceedings.  Such 
occupation  of  the  field  is  necessary  to 
ensure  that  government  attorneys' 
conduct  respecting  contacts  with 
represented  persons  be  subject  to 
uniform  regulation  and  predictable 
standards,  as  against  potential  variations 
in  individual  state  and  local  rules  and 
in  interpretations  of  those  rules. 

Accordingly,  this  regulation 
completely  preempts  state  or  federal 
court  regulation  of  ex  parte  contacts  in 
law  enforcement  matters  by  government 
attorneys  and  those  acting  at  their 
direction,  with  one  important  exception. 
If  the  Attorney  General  finds  that  a 
Department  attorney  has  committed  a 
"willful  violation"  of  any  of  these  rules, 
preemption  will  not  apply,  and  that 
attorney  will  be  subject  to  disciplinary 
proceedings  both  by  the  Department  and 
by  the  appropriate  state  disciplinary 
authorities. 

Several  commenters  argued  that  it  is 
inappropriate  to  preclude  an  otherwise 
appropriate  state  or  federal  court 
disciplinary  proceeding  when  the 
Department's  own  ruhss  have  been 


violated.  The  Department  respectfully 
disagrees.  A  primary  purpose  for  this 
regulation  is  to  remove  the  substantial 
burden  on  federal  law  enforcement 
caused  by  uncertainty  as  to  what 
constitutes  appropriate  conduct  bv 
Department  attorneys.  This  uncertainty 
would  not  be  removed  were  it  left  to  the 
various  state  and  federal  district  courts 
to  interpret  these  rules  and  determine 
on  their  ovm  whether  they  had  been 
violated  in  any  particular  case.  For  this 
reason,  the  Department  believes  that  it 
is  necessary  that  it  retain  exclusive 
authority  to  determine  whether  one  of 
its  lawyers  has  breached  these  rules, 
with  the  important  proviso  that,  when 
there  is  a  finding  of  a  willful  violation, 
a  state  disciplinary  authority  may  also 
impose  sanctions.     . 

One  United  States  Attorney's  Office 
commented  that  the  meaning  of  a 
"willful  violation"  had  not  been  clearlv 
explained  in  the  previous  commentary. 
In  response  td  this  comment,  the 
Department  here  clarifies  that  a  "willful 
violation"  means  an^intentional  and 
deliberate  violation  of  these  rules,  as 
determined  by  the  Attorney  General. 

United  States  Attorneys'  Manual 

In  addition  to  the  promulgation  of  the 
rules  discussed  above,  the  Department 
intends  to  add  several  new  provisions  to 
the  United  States  Attorneys"  Manual  to 
provide  additional  guidance  to 
Department  attorneys  when  they  deal 
with  represented  individuals  during 
criminal  or  civil  law  enforcement 
investigations  and  proceedings. 

The  Department  nas  deliberately 
chosen  to  include  certain  baseline 
restrictions  in  the  regulation  and  impose 
broader  restrictions  through  provisions 
in  the  Manual.  In  the  process  of 
determining  what  the  appropriate 
Departmental  policy  should  be.  it 
became  clear  that  any  regulation  would 
have  to  apply  to  a  variety  of 
circumstances,  including:  white  collar 
and  organized  crime  investigations, 
complex  conspiracy  investigations, 
individuals  whose  counsel  are  paid  by 
a  third  party,  and  individuals  fearful  of 
their  counsel  for  various  reasons. 
Accordingly,  the  Department 
determined  that  the  regulation  should 
be  broad  in  scope  and  should  provide 
unambiguous  guidance  that  would  not 
adversely  affect  federal  law  enforcement 
efforts.  Thus,  part  77  distinguiihes 
between  the  investigative  period  (before 
indictu'ent.  arrest,  or  the  filing  of  a 
complaint)  and  the  prosecutive  perioil 
(after  arrest  or  the  commencement  of 
formal  proceedings).  It  also 
distinguishes  between  communications 
that  are  part  of  a  factual  investigation 
and  communications  that  occur  during; 
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negotiations  of  p  ea  agreements, 
settlements,  and  similar  legal 
arrangements. 

The  planned  K  anual  provisions  will 
require  that  gove  -nment  attorneys 
consider  the  prin  ciples  imderlying  the 
basic  prohibition  i  in  a  much  wider 
variety  of  circum  stances.  The 
Department  expe  cts  all  Department 
attorneys  involved  in  criminal  or  civil 
law  enforcement  proceedings  to  adhere 
to  all  applicable  ]  irovisions  in  the 
Manual.  Failure  to  do  so  will  result  in 
appropriate  depa  tmental  acUon. 

The  plannea  cl  langes  to  the  Manual 
were  included  in  the  earlier 
publications  sim]  ily  for  reference  and 
were  not  subject  to  the  requirements  of 
notice  and  comment  that  applied  to  the 
provisions  in  the  proposed  regulation 
itself.  The  Depart  nent  nonetheless 
received  several  c  omments  regarding 
the  draft  Manual  jrovisions.  The 
Department  has  c  irefully  considered 
those  comments  i  nd  has  decided  that  it 
is  appropriate  (th  )ugh  not  required)  to 
respond  to  them  I  iriefly  in  this 
commentary.  Hov  revtt.  none  of  the 
comments  receive  d  has  prompted  the 
Department  to  co:  iclude  that  it  should 
alter  the  planned  vlanual  provisions. 
The  Department  c  nticipates  that  the 
Manual  provisior:  s  will  be  substantially 
similar  to  the  dra  t  published  in  March 
1994.  The  Depart!  nent  envisions 
publishing  the  Mi  nual  provisions  soon 
and  integrating  th  am  in  the  Manual  with 
the  final  rules  adc  pted  here. 

Comments  wen  directed  mainly  to  a 
draft  Manual  pro\  ision  that  would 
prohibit  a  govern]  nent  attorney  from  - 
communicating  o  rertly  about  the 
subject  matter  of  i  representation  with 
a  person  who  the  jovemment  attorney 
knows  is  a  "target  '  of  a  federal  criminal 
or  civil  enforcemt  nt  investigation  and 
who  the  govemm(  nt  attorney  knows  is 
represented  by  co  uisel,  without  the 
consent  of  the  tarj  et's  attorney.  (The 
provisions,  as  pul  lished  in  March  1994, 
would  also  provic  e  several  exceptions 
to  this  general  pro  libition  against  overt 
contacts  with  targ  >ts.  including  the 
following:  when  l  le  communication  is 
initiated  by  the  ta:  get;  when  the 
communication  o<  curs  at  the  time  of 
arrest  and  the  repi  esented  person  has 
waived  his  or  her  \4iranda  rights;  when 
the  government  at  omey  believes  the 
contact  is  necessai  y  to  protect  against  a 
risk  to  human  life  or  safety;  or  when  a 
senior  Departmeni  official  determines 
that  exigent  circui  istances  exist,  making 
the  communicatio  i  necessary  for 
effective  law  enfoi  cement). 

Two  United  Sta  es  Attorney's  Offices 
urged  reconsidera  ion  of  the  guideline 
generally  prohibit  ng  Department 
attorneys  from  dir  sctly  communicating 


with  known  "targets."  These 
commenters  expressed  a  number  of 
concerns  about  the  "target"  provision — 
most  significantly,  that  the 
determination  of  "target"  status  would 
be  subjective  and  variable  and  that  the 
proposed  limitation  on  overt  contacts 
with  represented  targets  would  interfere 
with  the  investigative  process. 

The  Department  does  not  agree  that 
the  term  "target"  would  make 
application  of  this  planned  restriction 
particularly  troublesome.  While 
determinations  of  "target"  status  surely 
are  not  scientifically  precise,  neither  are 
a  range  of  other  similar  determinations 
(e.g.,  "probable  cause"  determinations) 
that  prosecutors  are  expected  routinely 
to  make.  In  its  enforcement  of  the 
planned  provision,  the  Department 
intends  to  give  substantial  deference  to 
a  federal  attorney's  good  faith  judgment 
regarding  the  likelihood  that  a  particular 
person  will  ultimately  become  a 
defendant.  Even  if  the  attorney  for  the 
government  believes  that  an  individual 
probably  will  be  named  as  a  defendant, 
that  individual  would  not  be  considered 
a  target  until  the  government  has 
actually  obtained  substantial  evidence 
linking  that  individual  to  the 
commission  of  a  crime  or  to  unlawful 
conduct.  The  government  attorney's 
uncorroborated  belief  that  an  individual 
will  ultimately  be  named  as  a  defendant 
would  not  be  enough.  Thus,  an 
individual  will  not  be  considered  a 
target  under  the  Manual  guidelines  until 
both  the  attorney  for  the  government 
believes  that  he  or  she  will  probably  be 
named  as  a  defendant  and  substantial 
evidence  has  been  obtained. 

The  Department  also  does  not  believe 
that  the  contemplated  restriction  on 
overt  communications  with  represented 
targets  would  significantly  impede 
legitimate  law  enforcement  activities.  It 
is  true  that  in  certain  types  of  cases  and 
under  certain  exceptional 
circumstances,  target  interviews  may  be 
necessary  for  effective  investigation;  for 
that  reason,  the  planned  Manual 
provisions  would  allow  that  in  such 
situations  target  interviews  may  be 
approved  by  a  high-ranking  Department 
official.  However,  as  a  general  matter 
and  in  more  routine  circumstances, 
overt  communications  with  targets  have 
a  more  limited  value  to  the  investigative 
process,  which  is  outweighed  by  the 
risk  that  they  will  interfere  with  the 
attorney-client  relationship  and  place 
undue  pressure  on  the  target.  Because 
an  individual  who  is  a  target  of  a  federal 
investigation  is  typically  in  a  clearly 
adversarial  relationship  with  the  federal 
government,  the  Department  believes 
that  the  principles  underlying  DR  7-104 
and  Rule  4.2  are  implicated  and  that  the 


planned  restrictions  on  overt 
communications  with  represented 
targets  are  appropriate. 

Certifications 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  No.  12866. 

List  of  Subjects  in  28  CFR  Part  77 

Government  employees. 
Investigations,  Law  enforcement. 
Lawyers. 

Accordingly,  chapter  I  of  title  28  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  part  77  to 
read  as  follows: 

PART  77— COMMUNICATIONS  WITH 
REPRESENTED  PERSONS 

Sec. 

77.1  Purpose  and  authority. 

77.2  Definitions. 

77.3  Represented  party:  represented  person. 

77.4  Constitutional  and  other  limitations. 

77.5  General  rule  for  civil  and  criminal 
enforcement;  represented  parties. 

77.6  Exceptions;  represented  parties. 

77.7  Represented  persons;  investigations. 

77.8  Represented  persons  and  represented 
parties;  plea  negotiations  and  other 
specified  legal  agreements. 

77.9  Represented  persons  and  represented 
parties;  respect  for  attorney-client 
relationships. 

77.10  Organizations  and  employees. 

77.11  Enforcement  of  this  part. 

77.12  Relationship  to  state  and  local 
regulation. 

Authority:  5  U  S.C.  301;  28  U.S.C.  509. 
510,  515(a).  516,  519,  533.  547. 

§77.1    Purpose  and  authority. 

(a)  The  Department  of  Justice  is 
committed  to  ensuring  that  its  attorneys 
perfonn  their  duties  in  accordance  with 
the  highest  ethical  standards.  The 
purpose  of  this  part  is  to  provide  a 
comprehensive,  clear,  and  imiform  set 
of  rules  governing  the  circumstances 
under  which  Department  of  Justice 
attorneys  may  communicate  or  cause 
others  to  communicate  with  persons 
known  to  be  represented  by  counsel  in 
the  course  of  law  enforcement 
investigations  and  proceedings.  This 
part  ensures  the  Department's  ability  to 
enforce  federal  law  effectively  and 
ethically,  consistent  with  the  principles 
underlying  Rule  4.2  of  the  American  Bar 
Association  Model  Rules  of  Professional 
Conduct,  while  eliminating  the 
uncertainty  and  confusion  arising  from    . 
the  variety  of  interpretations  given  to 
that  rule  and  analogous.rules  by  state 
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and  federal  courts  and  by  bar 
association  organizations  and 
committeies.  (Copies  of  the  Bar  rules  are 
on  file  in  most  law  libraries,  and 
through  on-line  legal  research  services). 

(b)  This  part  is  issued  under  the 
authority  of  the  Attorney  General  to 
•  prescribe  regulations  for  the  government 
of  the  Department  of  Justice,  the 
conduct  of  its  employees,  and  the 
performance  of  its  business,  pursuant  to 
5  U.S.C.  301;  to  direct  officers  of  the 
Department  of  Justice  to  secure  evidence 
and  conduct  litigation,  pursuant  to  28 
U.S.C.  516;  to  direct  officers  of  the 
Department  to  conduct  grand  jury 
proceedings  and  other  civil  and 
criminal  legal  proceedings,  pursuant  to 
28  U.S.C.  515(a);  to  supervise  litigation 
and  to  direct  Department  officers  in  the 
discharge  of  their  duties,  pursuant  to  28 
U.S.C.  519;  and  otherwise  to  direct 
Department  officers  to  detect  and 
prosecute  crimes,  to  prosecute  offenses 
against  the  United  States,  to  prosecute 
civil  actions,  suits,  and  proceedings  in 
which  the  United  States  is  concerned, 
and  to  perform  such  other  functions  in 
an  appropriate  and  ethical  manner  as 
may  be  provided  by  law.  pursuant  to  28 
use.  509.  510,  533,  and  547. 

§  77.2    OefinJtions. 

As  used  in  this  part,  the  following 
terms  shall  have  the  following 
meanings,  unless  the  context  indicates 
otherwise: 

(a)  Attorney  for  the  government  means 
the  Attorney  General;  the  Deputy 
Attorney  General;  the  Associate 
Attorney  General;  the  Solicitor  General; 
the  Assistant  Attorneys  General  for,  and 
any  attorney  employed  in.  the  Antitrust 
Division.  Civil  Division,  Civil  Rights  ' 
Division.  Criminal  Division, 
Environment  and  Natural  Resources 
Division,  or  Tax  Division;  the  Chief 
Counsel  of  the  DEA  and  any  attorney 
employed  in  that  office,  the  General 
Counsel  of  the  FBI  and  any  attorney 
employed  in  that  office  or  in  the  Legal 
Counsel  Division  of  the  FBI.  and,  in 
addition,  any  attorney  employed  in,  or 
head  of,  any  other  legal  office  in  a 
Department  of  Justice  agency;  any 
United  Slates  Attorney;  any  Assistajit 
United  States  Attorney;  any  Special 
Assistant  to  the  Attorney  General  or 
Special  Attorney  duly  appointed 
pursuant  to  28  U.S.C.  515;  any  Special 
Assistant  United  States  Attorney  duly 
appointed  pursuant  to  28  U.S.C  543 
xvho  is  authorized  to  conduct  criminal 
or  civil  law  enforcement  investigations 
or  proceedings  on  behalf  of  the  United 
States;  or  any  other  attorney  emploj-ed 
by  the  Department  of  Justice  who  is 
authorized  to  conduct  criminal  or  civil 
law  enforcement  proceedings  on  behalf 


of  the  United  States.  The  term  attorney 
for  the  government  does  not  include  any 
attorney  employed  by  the  Department  of 
Justice  as  an  investigator  or  other  law 
enforcement  agent  who  is  not 
authorized  to  represent  the  United 
States  in  criminal  or  civil  law 
enforcement  litigation  or  to  supervise 
such  proceedings. 

(b)  Civil  law  enforcement 
investigation  means  an  investigation  of 
possible  civil  violations  of,  or  claims 
under,  federal  law  that  may  form  the 
basis  for  a  civil  law  enforcement 
proceeding. 

(c)  ( 1 )  Civil  la  IV  enforcement 
proceeding  aieans  a  civil  action  or 
proceeding  before  any  court  or  other 
tribunal  brought  by  the  Departmenf  of 
Justice  under  the  police  or  regulatory 
powers  of  the  United  States  to  Enforce 
federal  laws,  including,  but  not  limited 
to,  civil  actions  or  proceedings  brought 
to  enforce  the  laws  relating  to: 

(i)  Antitrust; 

(ii)  Banking  and  financial  institution 
regulation; 

(iii)  Bribery,  kickbacks,  and 
corruption; 

(iv)  Civil  rights; 

(v)  Consumer  protection; 

(vi)  Environment  and  natural  resource 
protection; 

(vii)  False  claims  against  the  United 
States; 

(viii)  Food,  drugs,  and  cosmetics 
regulation; 

(ix)  F'orfeiture  of  property; 

(x)  Fraud; 

(xi)  Internal  revenue; 

(xii)  Occupational  safety  and  heaUh; 

(xiii)  Racketeering;  or 

(.xiv)  Money-laundering. 

(2)  The  term  civil  law  enforcenwnt 
proceeding  shall  not  include 
proceedings  related  to  the  enforcement 
of  an  administrative  subpoena  or 
summons  or  a  civil  investigative 
demand.  An  action  or  proceeding  sliall 
be  considered  "brought  by  the  United 
States  '  only  if  it  involves  a  claim 
asserted  by  the  Department  of  Justice  on 
behalf  of  the  United  States,  whether  the 
claim  is  asserted  by  complaint, 
counterclaim,  cross-claim,  or  otherwise. 

(d)  Cooperating  witness  or  individual 
means  any  person,  other  than  a  law 
enforcement  agent,  who  is  acting  to       , 
assist  the  government  in  an  undercover 
or  confidential  capacity. 

(e)  Employee  means  any  emplov-ee. 
officer,  director,  partner,  member,  or 
trustee. 

(f)  Organization  means  any 
corporation,  partnership,  association, 
joint-stock  company,  union,  trust, 
pension  fund,  unincorporated 
association,  state  or  local  government  or 
political  subdivision  thereof,  or  non- 
profit organization. 


(g)  Person  means  any  individual  or 
organization. 

(h)  Undercover  investigation  means 
any  investigation  undertaken  in  good 
faith  to  fulfill  law  enforcement 
objectives,  in  which  a  person 
communicates  with  a  federal,  state  or 
local  law  enforcement  agent  or  a 
cooperating  witness  or  individual 
whose  identity  as  an  official  of  the 
government  or  a  person  acting  at  the 
behest  thereof  is  concealed  or  is 
intended  to  be  concealed. 

§77.3    Represented  party;  represented 
person. 

(a)  A  person  shall  be  consid«TC(l  a 
"represented  party"  within  the  meaning 
of  this  part  only  if  all  three  of  the 
following  circumstances  exist: 

(1)  The  person  has  retained  counsel  or 
accepted  counsel  by  appointment  or 
otherwise; 

(2)  The  representation  is  ongoing  and 
concerns  the  subject  matter  in  question: 

{3J  The  person  has  been  arrested  or 
charged  in  a  federal  criminal  case  or  is 
a  defendant  in  a  civil  law  enforcement 
proceeding  concerning  the  subject 
matter  of  the  representation. 

(b)  A  person  shall  be  considered  a 
'represented  person"  within  the 
meaning  of  this  part  if  circumstances  set 
forth  in  paragraphs  (a)  (1)  and  (2)  of  thi-. 
s<!Ction  exist,  but  the  circumstance  set 
forth  in  paragraph  (a)(3)  does  note.xist. 

§  77.4    Conjstituttonat  and  other  Itmitattons. 

\ut\vithstar.ding  any  other  provision 
of  this  part,  any  communication  thai  is 
prohibited  by  the  Sixth  Amendment 
right  to  counsel,  by  any  other  provisior. 
of  the  United  States  Constitution,  by  any 
federal  .statute,  by  the  Federal  Rule.s  of 
Criminal  Procedure  (18  U.S.C.  App.)  or 
bv  the-Fcderal  Rules  of  Civil  Procedure 
(28  U  S.C.  ,\pp.)  shall  be  likewise 
prohibited  under  this  part. 

§  77.5    General  rule  for  civil  and  criminal 
entorcement;  represented  parties. 

Except  as  provided  in  this  part  or  as 
otherwise  authorized  by  law.  an 
attorney  for  the  government  may  not 
communicate,  or  cause  another  to 
communicate,  with  a  represented  party 
who  the  attorney  for  the  government 
knows  is  represented  by  an  attorney 
concerning  the  subject  matter  of  the 
representation  without  the  consent  of 
the  lawyer  representing  such  party. 

§  77.6    Exceptions;  represented  parties. 

An  attorney  for  the  government  may 
communicate,  or  cause  another  to 
communicate,  with  a  represented  party 
w  ithout  the  consent  of  the  lawyer 
representing  such  party  concerning  the 
sub)«!ct  matter  of  the  representation  if 
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include,  but  is  not  limited  to,  the 
following: 

(1)  Additional,  different  or  ongoing 
criminal  activity  or  other  unlawful 
conduct  that  is  separate  from  or 
committed  after  the  criminal  activity  for 
which  the  represented  party  has  been 
arrested  or  charged  or  for  which  the 
represented  party  is  a  defendant  in  a 
civil  law  enforcement  proceeding;  or 

(2)  Criminal  activity  that  is  intended 
to  impede  or  evade  the  administration 
of  justice  including,  but  not  limited  to, 
the  administration  of  justice  in  the 
proceeding  in  which  the  represented 
party  is  a  defendant,  such  as  obstruction 
of  justice,  subornation  of  perjury,  jury 
tampering,  murder,  assauh.  or 
intimidation  of  witnesses,  bail  jumping, 
or  unlawful  flight  to  avoid  prosecution. 

(f)  Threat  to  safety  or  life.  The 
attorney  for  the  government  in  good 
faith  believes  that  there  may  be  a  threat 
to  the  safety  or  life  of  any  person;  the 
purpose  of  the  communication  is  to 
obtain  or  provide  information  to  protect 
against  the  risk  of  injury  or  death;  and 
the  attorney  for  the  government  in  good 
faith  believes  that  the  communication  is 
necessary  to  protect  against  such  risk. 

§  77.7    Represented  persons; 
investigations. 

Except  as  otherwise  provided  in  this 
part,  an  attorney  for  the  government 
may  communicate,  or  cause  another  to 
communicate,  with  a  represented 
person  in  the  process  of  conducting  an 
investigation,  including,  but  not  limited 
to,  an  undercover  investigation. 

§  77.8    Represented  persons  and 
represented  parties;  plea  negotiations  and 
other  legal  agreements. 

An  attorney  for  the  government  may 
not  initiate  or  engage  in  negotiations  of 
a  plea  agreement,  settlement,  statutory 
or  non-statutory  immunity  agreement, 
or  other  disposition  of  actual  or 
potential  criminal  charges  or  civil 
enforcement  claims,  or  sentences  or 
penalties  with  a  represented  person  or 
represented  party  who  the  attorney  for 
the  government  knows  is  represented  by 
an  attorney  without  the  consent  of  the 
attorney  representing  such  person  or 
party;  provided,  however,  that  this 
restriction  will  not  apply  if  the 
communication  satisfies  §  77.6(c). 

§  77.9    Represented  persons  and 
represented  parties;  respect  tor  attomey- 
client  relationships. 

When  an  attorney  for  the  government 
communicates,  or  causes  a  law 
enforcement  agent  or  cooperating 
witness  to  communicate,  with  a 
represented  person  or  represented  party 
pursuant  to  any  provision  of  these 
regulations  without  the  consent  of 


counsel,  the  following  restrictions  must 
be  observed: 

(a)  Deference  to  attorney-client 
relationship.  (1)  An  attorney  for  the 
government,  or  anyone  acting  at  his  or 
her  direction  may  not,  when 
communicating  with  a  represented 
person  or  represented  party: 

(i)  Inquire  about  information 
regarding  lawful  defense  strategy  or 
legal  arguments  of  counsel; 

(ii)  Disparage  coimsel  for  a 
represented  person  or  represented  party 
or  otherwise  seek  to  induce  the  person 
to  forego  representation  or  to  disregard 
the  advice  of  the  person's  attorney;  or 

(iii)  Otherwise  improperly  seek  to 
disrupt  the  relationship  between  the 
represented  person  or  represented  party 
and  counsel. 

(2)  Notwithstandin^paragraph  (a)(1) 
of  this  section,  if  the  Attomey  General, 
the  Deputy  Attomey  General,  the 
Associate  Attomey  General,  an 
Assistant  Attomey  General  or  a  United 
States  Attorney  finds  that  there  is  a 
substantial  likelihood  that  there  exists  a 
significant  conflict  of  interest  between  a 
represented  person  or  party  and  his  or 
her  attorney;  and  that  it  is  not  feasible 
to  obtain  a  judicial  order  challenging  the 
representation,  then  an  attomey  for  the 
government  with  prior  written 
authorization  from  an  official  identified 
above  may  apprise  the  person  of  the 
nature  of  the  perceived  conflict  of 
interest,  unless  the  exigencies  of  the 
situation  permit  only  prior  oral 
authorization,  in  which  case  such  oral 
authorization  shall  be  memorialized  in 
writing  as  soon  thereafter  as  possible. 

(b)  Attorney-client  meetings.  An 
attorney  for  the  government  may  not 
direct  or  cause  an  undercover  law 
enforcement  agent  or  cooperating 
witness  to  attend  or  participate  in 
lawful  attorney-client  meetings  or 
communications,  except  when  the  agent 
or  witness  is  requested  to  do  so  by  the 
represented  person  or  party,  defense 
counsel,  or  another  person  affiliated  or 
associated  with  the  defense,  and  when 
reasonably  necessary  to  protect  the 
safety  of  the  agent  or  witness  or  the 
confidentiality  of  an  undercover 
operation.  If  the  agent  or  witness  attends 
or  participates  in  such  meetings,  any 
information  regarding  lawful  defense 
strategy  or  trial  preparation  imparted  to 
the  agent  or  witness  shall  not  be 
communicated  to  attorneys  for  the 
government  or  to  law  enforcement 
agents  who  are  directly  participating  in 
the  ongoing  investigation  or  in  the 
prosecution  of  pending  criminal 
charges,  or  used  in  any  other  way  to  tin- 
substantial  detriment  of  the  client. 
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§  77.10    Organizations  and  employees. 

This  section  applies  when  the 
communication  involves  a  former  or 
current  employee  of  an  organization  that 
qualifies  as  a  represented  party  or 
represented  person,  and  the  subject 
matter  of  the  commimication  relates  to 
the  business  or  other  affairs  of  the 
organization. 

(a)  Communications  with  current 
employees;  organizational 
representation.  A  communication  with  a 
current  employee  of  an  organization  that 
qualifies  as  a  represented  party  or 
represented  person  shall  be  considered 
to  be  a  communication  with  the 
organization  for  purposes  of  this  part 
only  if  the  employee  is  a  controlling 
individual.  A  "controlling  individual" 
is  a  current  high  level  employee  who  is 
known  by  the  government  to  be 
participating  as  a  decision  maker  in  the 
determination  of  the  organization's  legal 
position  in  the  proceeding  or 
investigation  of  the  subject  matter. 

(b)  Communications  with  former 
employees;  organizational 
representation.  A  communication  with  a 
former  employee  of  an  organization  that 
is  represented  by  counsel  shall  not  be 
considered  to  be  a  communication  with 
the  organization  for  purposes  of  this 
part. 

(c)  Communications  with  former  or 
current  employees;  individual 
representation.  A  communication  with  a 
former  or  current  employee  of  an 
organization  who  is  individually 
represented  by  counsel  may  occur  only 
to  the  extent  otherwise  permitted  by  this 
part.  However,  a  claim  by  an  attomey 
that  he  or  she  represents  all  or  a  large 
number  of  individual  current  and/or 
former  employees  of  an  organization 
does  not  suffice  to  establish  that  those 
employees  are  represented  persons  or 
represented  parties  under  this  part.  In 
such  circumstances,  prior  to  engaging  in 
communications  that  would  be 
prohibited  under  tliis  part  as  a  result  of 
the  individual  representation,  the 
attomey  for  the  government  shall 
communicate  with  the  individual 
current  or  former  employee  to 
determine  if  in  fact  that  employee  is 
represented  by  counsel  concerning  the 
subject  matter  of  the  investigation  or 
proceeding. 

(d)  Communications  with  separately 
represented  controlling  individuals. 
When  this  part  would  preclude 
discussions  with  a  controlling 
individual  as  defined  in  §  77.10(a)  and 
the  controlling  individual  has  retained 


separate  counsel  on  the  relevant  subject 
matter,  an  attomey  for  the  government 
may  communicate  with  such  individual 
in  the  following  circumstances: 

(1)  If  the  controlling  individual's 
separate  counsel  consents; 

(2)  If  the  communication  falls  within 
one  of  the  exceptions  set  forth  in  §§  77.6 
or  77.9;  or 

(3)  In  the  case  in  which  the  individual 
does  not  qualify  as  a  represented  party, 
if  the  individual  initiates  the 
communication  and  states  that  he  or  she 
is  communicating  exclusively  in  his  or 
her  personal  capacity  and  not  on  behalf 
of  the  represented  organizational  party, 
and  manifests  that  his  or  her  waiver  of 
counsel  for  the  communication  is 
voluntary,  knowing  and  informed,  and, 
if  willing  to  do  so,  signs  a  written 
statement  to  this  effect. 

(e)  Initiation  of  communication  with 
unrepresented  controlling  individuals. 
Notwithstanding  any  other  provision  of 
this  part,  an  attomey  for  the  government 
may  communicate  with  a  controlling 
individual  who  is  not  individually 
represented  as  to  the  subject  matter  of 
the  communication  when  the 
controlling  individual  initiates  the 
communication  and  states  that  he  or  she 
is  communicating  exclusively  in  his  or 
her  personal  capacity  and  not  on  behalf 
of  the  represented  organizational  party, 
and  manifests  that  his  or  her  waiver  of 
counsel  for  the  communication  is 
voluntary,  knowing,  and  informed,  and, 
if  willing  to  do  so,  signs  a  written 
statement  to  this  effect. 

(0  Multiple  representation.  Nothing  in 
this  section  is  intended  or  shall  be" 
construed  to  affect  the  requirements  of 
Rule  44(c)  of  the  Federal  Rules  of 
Criminal  Procedure,  or  to  permit  the 
multiple  representation  of  an 
organization  and  any  of  its  employees, 
or  the  multiple  representation  of  more 
than  one  such  employee,  if  such 
representation  is  prohibited  by  any 
applicable  law  or  rule  of  attomey  ethics. 

§  77. 1 1    Enforcement  of  this  part 

(a)  Exclusive  enforcement  by  Attorney 
General.  The  Attomey  General  shall 
have  exclusive  authority  over  this  part 
and  any  violations  of  it,  except  as 
provided  in  §  77.12.  Allegations  of 
violations  of  this  part  shall  be  reviewed 
exclusively  by  the  Office  of  Professional 
Responsibility  of  the  Department  of 
Justice  and  shall  be  addressed  when 
appropriate  as  matters  of  attomey 
discipHne  by  the  Department.  The 
Office  of  Professional  Responsibility 


shall  review  any  complaint  alleging  a 
violation  of  this  part  made  by  a  state  or 
federal  judge,  bar  disciplinary  board, 
official,  or  ethics  committee,  or  by  any 
other  person  or  entity.  The  findings  of 
the  Attomey  General  or  her  designee  as 
to  an  attomey's  compliance  or  non- 
compliance with  this  part  shall  be  final 
and  conclusive  except  insofar  as  the 
attomey  for  the  government  is  afforded 
a  right  of  review  by  other  provisions  of 
law. 

(b)  No  private  remedies.  This  part  is 
not  intended  to  and  does  not  create 
substantive  rights  on  behalf  of  criminal 
or  civil  defendants,  targets  or  subjects  of 
investigations,  witnesses,  counsel  for 
represented  parties  or  represented 
persons,  or  any  other  person  other  than 
an  attorney  for  the  government,  and 
shall  not  be  a  basis  for  dismissing 
criminal  or  civil  charges  or  proceedings 
against  represented  parties  or  *"-"' 
excluding  relevant  evidence  in  any 
proceeding  in  any  court  of  the  United 
States. 

§  77.1 2    Relationship  to  state  and  local 
regulation. 

Communications  with  represented 
parties  and  represented  persons 
pursuant  to  this  part  are  intended  to 
constitute  communications  that  are 
"authorized  by  law"  within  the  meaning 
of  Rule  4.2  of  the  American  Bar 
Association  Model  Rules  of  Professional 
Conduct.  DR  7-104(A)(l)  of  the  ABA 
Code  of  Professional  Responsibility,  and 
analogous  state  and  local  federal  court 
rules.  In  addition,  this  part  is  intended 
to  preempt  and  supersede  the 
application  of  state  laws  and  rules  and 
local  federal  court  mlesto  the  extent 
that  they  relate  to  contacts  by  attorneys 
for  the  govemment,  and  those  acting  at 
their  direction  or  under  their 
supervision,  with  represented  parties  or 
represented  persons  in  criminal  or  civil 
law  enforcement  investig.itions  or 
proceedings;  it  is  designed  to  preempt 
the  entire  field  of  rules  conceming  such 
contacts.  When  the  Attomey  General 
finds  a  willful  violation  of  any  of  the 
rules  in  this  part,  however,  sanctions  for 
the  conduct  that  constituted  a  willful 
violation  of  this  part  may  be  applied,  if 
warranted,  by  the  appropriate  state 
disciplinary  authority. 

Dated:  July  30. 1994. 
)anet  Reno, 
Attorney  General. 
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Proclamation  6712  of  August  2,  1994 

National  Neighborhood  Crime  Watch  Day,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Crime,  in  one  way  or  another,  affects  every  individual  in  every  community 
in  America.  The  loss  of  one  parent  touches  all  of  our  families.  The  death 
of  one  child  breaks  all  of  our  hearts.  But  by  reaching  out  to  each  other 
in  a  gesture  of  courage  and  cooperation,  law  enforcement  officers  and  the 
citizens  they-  serve  forge  a  shield  of  safety — our  greatest  weapon  in  the 
fight  against  crime. 

Robert  Kennedy  once  said  that  each  time  one  of  us  "stands  up  for  an 
ideal,  or  acts  to  improve  the  lot  of  others,  or  strikes  out  against  injustice, 
he  sends  forth  a  tiny  ripple  of  hope."  Tonight,  millions  of  Americans  across 
the  country  will  join  their  neighbors  in  turning  on  lights  from  9:00  to 
10:00  o'clock  p.m.  in  front  of  their  homes.  "National  Night  Out"  provides 
communities  the  opportunity  to  heighten  crime  and  drug  prevention  aware- 
ness, to  encourage  participation  in  anti-crime  programs,  and  to  strengthen 
the  relationship  between  local  police  and  private  citizens.  Already,  we  have 
seen  how  important  these  simple  steps  can  be  in  avoiding  tragedy.  In  big 
cities  and  small  towns  throughout  our  Nation,  police  rely  on  the  active 
involvement  of  community  members  to  help  identify  potential  problems 
before  they  explode  into  violence.  As  we  resolve  tonight  to  end  the  violence, 
the  message  of  this  event  is  clear:  Crime  in  America  will  not  be  tolerated. 

One  of  the  primary  duties  of  any  government  is  to  work  to  kdep  its  citizens 
safe  from  harm.  I  welcome  this  responsibility,  and  I  am  determined  to 
fulfill  it.  But  no  government  program  will  be  truly  successful  without  the 
help  of  each  American.  I  hope  that  the  lights  coming  on  across  America 
this  evening  will  serve  as  a  signal  of  both  warning  and  hope.  With  shared 
responsibility  and  a  willingness  to  change,  we  can  turn  the  tide  on  the 
wave  of  crime  in  America.  Working  together,  we  can  build  a  brighter,  more 
secure  future  for  all  of  our  people. 

The  Congress,  by  House  Joint  Resolution  374,  has  authorized  and  requested 
the  President  to  issue  a  proclamation  observing  August  2,  1994,  as  "National 
Neighborhood  Crime  Watch  Day." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  August  2,  1994,  as  National  Neighborhood 
Crime  Watch  Day.  I  call  upon  the  people  of  the  United  States  to  observe 
this  day  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Federal  Register 

Vol.  59,  No.  150 
Friday,  Augu.st  5.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAI 
REGISTER  Issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1200 

Board  Organization 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
organization  and  functional  statements 
by  adding  a  new  section  to  clarify  the 
procedure  to  be  followed  when  a 
majority  of  the  members  of  the  Board 
cannot  agree  on  the  disposition  of  a  case 
or  a  matter  involved  in  a  case  due  to  a 
vacancy,  recusal,  or  other  reasons. 

None  of  these  matters  is  currently 
addressed  in  the  Board's  regulations. 

EFFECTIVE  DATE:  August  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  (202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  The 
procedures  established  by  this 
regulation  are  based  on  established  law 
which  the  Board  applies  when  one 
vacancy  exists  and  the  two  sitting 
members  are  unable  to  agree  on  the 
disposition  of  a  case.  Kopp  v.  Office  of 
Personnel  Management,  38  M.S.P.R, 
430.  433  (1988);  Glass  v.  Office  of 
Personnel  Management,  31  M.S.P.R.  162 
(1986);  Wade  v.  Department  of  Justice, 
31  M.S.P.R.  35  (1986);  Ingram  v. 
Department  of  the  Navy,  30  M.S.P.R. 
699  (1986)  aff  d  818  F.2d  876  (Fed.  Cir. 
1987)  (Table).  Consistent  with  these 
cases,  the  regulation  rejects  suggestions 
in  earlier  cases  that  the  Board  members 
may  not  under  any  circumstances 
delegate  final  decisional  authority. 
Acting  Special  Coiuisel  v.  Sullivan,  4 
M.S.P.R.  485,  490  (1981);  Kling  v. 
Department  of  Justice,  2  M.S.P.R.  464, 
468(1981). 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 


List  of  Subjects  in  5  CFR  Part  1200  DEPARTMENT  OF  AGRICULTURF 


Organization  and  funj.lions       , 
(Government  agencies). 

Accordingly,  the  Board  amends  5  CFR 
part  1200  as  follows:  * 

PART  120a-[AMENDEDl 

1.  The  authority  citation  for  part  1200. 
subpart  B — General,  continues  to  read  as 
follows: 

Authority:  5  U.S.C  1204  (h)  aiidfj). 

2.  Subpart  A  is  amended  by  adding  a 
new  §  1200.3  to  read  as  follows: 


§  1200.3    How  the  Board  members  make 
decisions. 

(a)  The  three  Board  members  make 
decisions  in  all  cases  by  majority  vote 
except  in  circumstances  described  in 
paragraphs  (b)  and  (c)  of  this  section  or 
as  otherwise  provided  by  law. 

(b)  When  due  to  a  vacancy,  recusal  or 
other  reasons,  the  Board  members  are 
unable  to  decide  any  case  by  majority 
vote,  the  decision,  recommendation  or 
order  under  review  shall  be  deemed  the 
final  decision  or  order  of  the  Board.  The 
Chairman  of  the  Board  may  dirijct  the 
issuance  of  an  order  consistent  with  this 
paragraph. 

(c)  When  due  to  a  vacancy,  recusal  or 
other  reasons,  the  Board  members  are 
unable  to  decide  a  matter  in  a  case 
which  does  not  involve  a  decision, 
recommendation  or  order,  the  Chairman 
may  direct  referral  of  the  matter  to  an 
administrative  judge  or  other  official  for 
final  disposition. 

(d)  Decisions  and  orders  issued 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section  shall  not  be  prw;edential. 

(e)  This  section  applies  only  when  at 
least  two  Board  members  are  in  offic*. 

Dated:  August  2, 1994. 
Robert  E.  Taylor. 
Qerk  of  the  Board. 
(PR  Doc.  94-19143  Filed  8-4-94;  8:45  ami 
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Animal  and  Plant  Healtti  Inspectior 
Service 

7  CFR  Part  301 
[Docket  No.  92-139-61 
Pine  Shoot  Beetle 

AGENCY:  Animal  and  Plant  Heahh 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  adding  Lake 
and  McHenry  Counties.  IL;  Blackford, 
Cass,  and  Wabash  Counties,  IN;  Huron. 
Kent,  Lapeer.  Sanilac,  and  St.  Clair 
Counties.  Ml;  Oswego  County.  NY;  and 
Allegheny,  Beaver,  Butler,  Clarion, 
Mercer.  Venango,  and  Warren  Counties. 
PA.  to  the  list  of  quarantined  areas.  TTiis 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  the  pine 
shoot  beetle,  a  highly  destructive  pest  of 
pine  trees,  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  August  1, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  4. .1594. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
139-6.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Milton  C.  Holmes,  Senior  Operations 
Officer,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  642. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine 
shoot  beetle  can  cause  damage  in  weak 
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and  dying  trees,  where  reproduction 
and  immatur }  stages  of  pine  shoot 
beetle  occur,  and  in  the  new  growth  of 
healthy  trees  The  "maturation  feeding" 
of  young  heel  les  takes  the  form  of  boring 
up  the  centRr  of  pine  shoots  (usually  of 
the  current  y  sar's  growth),  causing 
stunted  pnd  <  istorted  growth  in  the  host 
trees.  The  pii  e  shoot  beetle  is  also  a 
vector  of  sev(  ral  diseases  of  pine  trees. 
Adults  can  fl  i  at  least  1  kilometer,  and 
the  wood,  nu  rsery  stock,  and  Christinas 
trees  they  inf  jst  are  often  transported 
long  distances.  This  pest  damages  urban 
trees,  and  car  cause  economic  losses  to 
the  timber.  C  iristmas  tree,  and  nursery 
industries. 

The  regulal  ions  in  7  CFR  301.50 
(referred  to  b  >low  as  the  regulations) 
impose  rest^i^:tions  on  the  interstate 
movement  of  regulated  articles  from 
quarantined  i  ireas  in  order  to  prevent 
the  spread  ofihe  pine  shoot  beetle  into 
noninfested  ^reas  of  the  United  States. 

Surveys  recently  conducted  by  State 
and  Federal  inspectors  revealed  that 
Lake  and  McHenry  Counties,  IL; 
Blackford.  Cajss,  and  Wabash  Counties. 
IN;  Huron,  Ktnt,  Lapeer,  Sanilac,  and 
St.  Clair  Couaties,  MI;  Oswego  County, 
NY;  and  Allegheny,  Beaver,  Butler, 
Clarion.  Meroer.  Venango,  and  Warren 
Counties.  PAJare  infested  with  the  pine 
shoot  beetle.  The  regulations  in 
§  301.50-3  pijovide  that  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  will 
list  as  a  quarantined  area  each  State,  or 
each  portion  of  a  State,  in  which  the 
pine  Fhoot  beetle  has  been  found  by  an 
inspector,  in  which  the  Administrator 
has  reason  to|believe  the  pine  shoot 
beetle  is  present,  or  that  the 
Administrator  considers  necessary  to 
regulate  beca  ise  of  its  inseparability  for 
quarantine  ei  forcement  purposes  from 
localities  in  vrhich  the  pine  shoot  beetle 
has  been  found. 

In  accordai  ice  with  these  criteria,  we 
are  designatii  g  Lake  and  McHenry 
Blackford,  Cass,  and 
Wabash  Com  ties.  IN;  Huron,  Kent, 
Lapeer,  Sanil  )c,  and  St.  Clair  Counties, 
MI;  Oswego  ( lounty,  NY;  and  Allegheny. 
Clarion.  Mercer. 
Warren  Counties.  PA,  as 
quarantined  ireas,  and  adding  them  to 
the  list  of  qu<  rantined  areas  in  §  301.50- 
3(cl 


Beaver,  Butle  r 
Venango,  anc 


Emergency  Ajction 

The  Admi 
Plant  Health 
determined 
exi.<;ts  that  w4rrants 
interim  rule 
fur  public  cotiment 
necessary  to 


■iistrator  of  the  Animal  and 
nspection  Service  has 
an  emergency  situation 
publication  of  this 
thout  prior  opportunity 
Immediate  action  is 
)revent  the  pine  shoot 


t  lat 


beetle  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  res[>ect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

About  300  small  nurseries  and  330 
producers  of  Christmas  trees  and  other 
forest  products  operate  in  the  18  newly 
quarantined  counties.  All  could 
probably  be  classified  as  small  entities 
by  Small  Business  Administration 
criteria  (annual  gross  receipts  of  $0.5 
million  or  less).  While  most  of  the  small 
nurseries  in  these  counties  specialize  in 
production  of  deciduous  landscape 
products,  some  also  produce  rooted 
pine  Christmas  trees  and  pine  nursery 
stock. 

This  action  will  affect  only  the  sale  of 
restricted  pine  products  horn 
quarantined  areas  to  non-quarantined 
areas.  If  inspected  and  found  to  be 
infested  with  the  pine  shoot  beetle, 
restricted  pine  products  can  be  either 
diverted  for  sale  within  local  marii;ets  or 
treated  in  accordance  with  §  301.50-10 
prior  to  shipment  to  a  non-quarantined 
area.  Based  on  information  acquired 
from  extension  agents  and  trade 
association  representatives,  we  estimate 
that  in  the  newly  quarantined  counties, 
the  sale  of  restricted  pine  products  to 
buyers  in  non-quarantined  areas  will 
represent  less  than  one  percent  of  total 
sales  by  small  nurseries  and  less  than 
five  percent  of  total  sales  by  Christmas 
tree  and  forest  product  producers.  We 
anticipate,  therefore,  that  this  action 
will  not  have  a  significant  economic 
impact  on  small  nurseries,  Christmas 
tree  farmers,  or  other  forest  product 
producers. 

There  are  a  few  logging  operations  in 
the  newly  quarantined  counties  in 
Pennsylvania.  However,  these 
operations  harvest  hardwoods 
primarily.  Furthermore,  the  little  pine 


that  is  cut  is  sold  locally  and  thus  would 
not  be  affected  by  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0088. 

National  Enviroamental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  Tlie 
assessment  provides  a  basis  for  the 
conclusion  that  the  treatment  of 
restricted  pine  products,  under  the 
conditions  specified  in  this  rule,  will 
not  present  a  risk  of  introducing  or 
disseminating  plant  pests  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on 
the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  will  notice  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Proc,edural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
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50381-50384,  August  28,  1979,  and  44 
FR  51272-51274,  August  31.  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14lh  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  ISOdd.  150ee, 
150ff,  161,  162,  and  164-167;  7  CFR  2  17 
2.51.  and  371.2(c). 


2.  In  §  301.50-3.  in  paragraph  (c), 
under  Illinois,  Indiana,  Michigan.  New 
York,  and  Pennsylvania,  new  counties 
are  added,  in  alphabetical  order,  and  a 
new  paragraph  (d)  is  added  to  read  as 
follows: 

§  301.50-3    Quarantined  areas. 

*         *         *         •         • 

(c)*   *   • 
Illinois 


Lake  County.  The  entire  county. 
*        »        *        • 

McHenry  County.  The  entire  county. 


*  •        •        «        , 

Indiana 

*  *        ♦        •        « 

Blackford  County.  The  entire  county. 
Cass  County.  The  entire  county. 

*  *        •        *        * 

11'o6o.s7j  County.  The  entire  county. 

*  «        •        *        * 

Michigan 

*  '  •        •        ♦        • 


Huron  County.  The  entire  county. 


*        •        • 


Kent  County.  The  entire  county. 
Lapeer  County.  The  entire  county. 


•        »        • 


St.  Clair  County.  The  entire  county. 
Sanilac  County.  The  entire  county. 

*  •        *        »        « 

New  York 

•  *        *         *         . 

Oswego  County.  The  entire  county. 

Pennsylvania 

Allegheny  County.  The  entire  county. 
Beaver  County.  The  entire  county. 
Butler  County.  The  entire  county. 

Clarion  County.  The  entire  county. 

*        *        •        •        « 

Mercer  County.  The  entire  county. 
Venango  County.  The  entire  county. 
IVarren  County.  The  entire  county, 
(d)  A  map  of  the  quarantined  areas 
follows: 

BILUNG  CODE  M^0-3*-t> 
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Done  in  Washington,  DC,  this  1st  day  of 
August  1994. 

Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-19142  Filed  8-4-94;  8:45  am) 
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Food  Safety  and  Inspection  Service 
9  CFR  Part  317 
[Docket  No.  e4-024fq 

Nutrition  Latjeling  of  Ground  Beef  and 
Hamburger:  Extension  of  Compliance 
Date 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  extension  of 
compliance  date. 

SUMMARY:  Tlie  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
an  extension  of  the  date  for  enforcing 
compliance  with  its  nutrition  labeling 
regulations  for  ground  beef  and 
hamburger.  The  compliance 
enforcement  dafe  for  the  nutrition 
labeling  regulations  published  on 
Januaiy  6. 1993,  is  August  8, 1994.  FSIS 
is  issuing  this  notice  to  clarify  its  policy 
on  the  enforcement  of  nutrition  labeling 
of  ground  beef  and  hamburger  pending 
publication  of  a  final  regulation 
concerning  percentage  labeling  for  lean 
and  fat  on  ground  beef  and  hamburger. 
DATES:  The  compliance  enforcement 
date-is  extended  indefinitely  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Insp>ection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250,  (202)  254-2565. 
SUPPLEMENTARY  INFORMATION:  On  May 
24, 1994,  FSIS  issued  a  proposed  rule 
(59  FR  26916)  with  a  shortened  45-day 
comment  period  to  permit  percentage 
-labeling  on  lean  and  fat  on  ground  beef 
and  hamburger.  On  July  5, 1994,  FSIS 
announced  that  it  was  granting  a  request 
rded  by  the  Center  for  Science  in  the 
Public  Interest  to  extend  the  comment 
period  of  the  proposed  rule  for  an 
additional  45  days  until  August  22, 
1994  (59  FR  34396).  Extending  the 
comment  period  will  allow  additional 
survey  data  to  be  collected  and 
.submitted  to  FSIS  concerning  consumer 
perceptions  of  terms  such  as  "percent 
lean,"  "lean."  and  "reduced  fat."  As  a 
result  of  the  extension,  the  comment 
period  of  the  proposed  rule  on  labeling 
of  ground  beef  and  hamburger  now 
extends  beyond  the  nutrition  labeling 


compliance  date  of  August  8. 1994.  On 
June  16, 1994,  FSIS  announced  that 
although  the  effective  date  of  the 
nutrition  labeling  regulations  was  July 
6. 1994.  the  Agency  would  not  take 
enforcement  action  on  meat  and  poultry 
products  until  August  8. 1994  (59  FR 
30875). 

FSIS  has  received  several  requests  to 
clarify  its  enforcement  postiue  for 
nutrition  labeling  policies  for  ground 
beef  and  hamburger  pending  the 
completion  of  the  rulemaking  process. 
Many  of  those  requesting  clarification 
contend  that  extending  die  comment 
period  on  the  proposed  rule  caused 
confusion  regarding  FSIS'  enforcement 
posture  for  nutrition  labeling  of  ground 
beef  and  hamburger.  After  carefully 
considering  the  issue,  FSIS  has  decided 
to  extend  the  effective  date  for  enforcing 
compliance  with  the  nutrition  labeling 
regulations  for  ground  beef  and 
hamburger  until  evaluation  of 
comments  received  on  the  May  24 
proposed  rule  is  completed,  and  a  final 
rule  is  issued.  FSIS  believes  such  action 
is  reasonable  and  practical  because  the 
Agency  extended  the  comment  period 
on  the  proposed  rule  (59  FR  34396)  in 
order  to  collect  information  about 
consumer  understanding  of  nutrition 
labeling  terms  on  these  products. 
Extending  enforcement  action  on 
nutrition  labeling  of  ground  beef  and 
hamburger  should  avoid  the  situation  of 
having  three  potentially  different 
labeling  schemes  for  ground  beef  and 
hamburger  products  within  several 
months,  and  will  prevent  a  lapse  of 
information  that  consumers  might 
expect  or  want  on  ground  beef  and 
hamburger  packages.  The  extension  will 
also  allow  manufacturers  and  retailers 
to  use  existing  label  inventories  during 
this  interim  period. 

FSIS  will  publish  a  final  nile  on 
ground  beef  and  hamburger  labeling  in 
the  Federal  Register  after  it  analyzes  the 
public  comments  and  consumer  .survey 
results  received  in  response  to  the 
proposed  rule. 

Done  at  Washington,  DC,  on;  August  2. 
1994. 

WUliam  J.  HudnaU, 

Acting  Administrator,  Food  Safety  and 

Inspection  Sen'ice. 

IFRDoc.  94-19260  Filed  8-5-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  120CE.  Sp«c<al  Condition  23- 
ACE-771 

Special  Conditions;  Beech  Models  65. 
A65. 65-80, 65-A80, 65-B80,  65-90. 
65-A90.  70,  B90.  C90,  C90A,  and  E90 
Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions:  request 
for  comments. 


SUMMARY:  Those  special  conditions  are 
issued  to  Elliott  Aviation,  Des  Moines, 
Iowa,  for  a  Supplemental  Type 
CerUficate  (STC)  on  the  Beech  Models 
65,  A65.  65-80,  65-A80,  65-B80.  65-90. 
65-A90,  70,  890,  C90.  C90A  and  E90 
airplanes.  These  airplanes  will  have 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  electronic  displays  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 

DATES:  The  effective  dale  of  these 
special  conditions  is  [Date  of  August  5,   ■ 
1994.)  Comments  must  be  received  on 
or  before  September  6.  1994. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel,  ACE-7.  Attention:  Rules 
Docket  Clerk.  Docket  No.  120CE.  Room 
1558, 601  East  12th  Street,  Kansas  City, 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  120CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4.00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City.  Missouri  64106:  telephone 
(816) 426-6941. 
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SUPPLEMENTAL  Y  INFORMATION: 
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Background 

On  July  10, 
2800  McKinle^ 
Iowa  50321, 
FAA  for  a  su 
(STC)  for  the 
80,  65-A80, 
B90,  C90,  CQOA 
proposed  mod  i 
novel  or  unusi  lal 
digital  avionic  s 
electronic 
(EFIS),  that  is 
external  to  the 
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features  of  an  airplane.  Special 
conditions  are  normally  issued 
according  to  §  11.49,  after  public  notice, 
as  required  by  §§  11.28  and  11.29(b). 
effective  October  14, 1980,  and  become 
a  part  of  the  type  certification  basis. 

Elliott  Aviation  plans  to  incorporate 
certain  novel  and  unusual  design 
features  into  an  airplane  for  which  the 
airworthiness  standards  do  not  contain 
adequate  or  appropriate  safety  standards 
for  protection  from  the  effects  of  HIRF. 
These  features  include  electronic 
systems,  which  are  susceptible  to  the 
HIRF  environment,  that  were  not 
envisaged  by  the  existing  regulations  for 
this  type  of  airplane. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vubierability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 


its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft,, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The.applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  theHIRF 
environment  defined  below: 

Field  Strength  Volts/Meter 


Frequency 

Peak 

Average 

10-100  KHz 

50 

60 

70 

200 

30 

30 

150 

70 

4020 

1700 

5000 

6680 

6850 

3600 

3500 

3500 

2100 

50 

100-500  

60 

500-2000  

2-30  MHz  

70 
200 

30-70 .; .-. 

70-100  .„ 

30 
30 

100-200 

33 

200-400  

400-700  „.... ■ 

700-1000  

70 
935 
170 

1-2  GHz 

990 

2-4  : 

4-6  

6-8  

8-12  

12-18  

840 
310 
670 
1270 
360 

18-40 

750 

or. 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
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their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 

.  system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 

.  against  the  effects  of  external  HIRF  is 
generally  insufficient  since  ail  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Beech  Models  65,  A65, 
65-80,  65-A80,  65-B80,  6.5-90,  65-A90, 
70.  B90,  COO,  C90A  and  E90  Airplanes, 
the  following  special  conditions  are 
issued.  This  action  is  a  rule  of  general 
applicability  and  affects  only  those 
applicants  who  apply  to  the  FAA  for 
approval  of  these  features  on  these 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  rulemaking  actions.  For 
example,  the  Domier  228-200  (53  FR 
14732,  April  26, 1988),  the  Ces.sna 
Model  525  (56  FR  49396.  September  30. 
1991),  and  the  Beech  Model  200.  A200. 
and  B200  airplanes  (57  FR  1220.  January 
13, 1992).  It  is  unlikely  that  additional 
public  comment  would  result  in  any 
significant  change  from  those  special 
conditions  already  issued  and 
commented  on.  For  these  reasons,  and 
because  a  delay  would  significantly 
affect  the  applicant's  installation  of  the 
system  and  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
without  notice.  Therefore,  these  special 
conditions  are  being  made  effective 
upon  publication  in  the  Federal 
Register.  However,  as  previously 
indicated,  interested  persons  are  invited 
to  comment  on  these  special  conditions 
if  they  so  desire. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety.  Signs  and 
symbols 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 


Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C  1354(a),  1421.  and  1423);  49  U.S.C 
106(g);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  modified 
Beech  Models  65,  A65.  65-80.  65-A80, 
65-B80,  65-90,  65-A90.  70.  B90,  C90. 
C90A  and  E90  airplanes: 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
thai  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City.  Missouri,  on  July  28, 
1994. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Dor.  94-191 16  Filed  8-4-94;  8:45  am) 

BILUNG  CODE  4V10-1MM 


14  CFR  Part  97 

[Docket  No.  27846;  AmdL  No.  1614] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
u.se  of  the  navigable  airspace  and  to 
promote  safe  flight  pperations  under 


instrument  flight  rules  at  the  affected 

airports. 

DATES:  An  effective  date  for  each  SI  AP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  by  referenc-e-apprdved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1992. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is -as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Offi«» 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquir>'  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
lotated. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Goverrunent  Printing  onice. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
use.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
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special  format  nake  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  cl^arts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advajitages  of  incorporation 
by  reference  are  realized  and 
publication  of  jhe  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (aiid  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  an  endment  also  identifies 
the  airport,  its  ocation,  the  procedure 
identification  j  nd  the  amendment 
number. 

The  Rule 

This  amendr  jent  to  part  97  is  effective 
upon  publicatl  )n  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendm(  nts  may  have  been 
previously  issi^d  by  the  FAA  in  a 
National  FlightjData  Center  (FDC) 
Notice  to  Airmfen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  aj  ter  publication  is 
provided. 

Further,  the  !>IAPs  contained  in  this 
amendment  an  based  on  the  criteria 
contained  in  tli  e  U.S.  Standard  for 
Terminal  Instr  iment  Approach 
Procedures  (TE  RPS).  In  developing 
these  SIAPs,  thje  TERPS  criteria  were 
applied  to  the  Conditions  existing  or 
anticipated  at  t  ie  affected  airports. 
Because  of  the  :lose  and  immediate 
relationship  be  ;ween  these  SIAPs  and 
safety  in  air  coi  nmerce,  I  And  that  notice 
and  public  proi  :edure  before  adopting 
these  SIAPs  an  unnecessary, 
impracticable,  pnd  contrary  to  the 
public  interest  bnd,  where  applicable, 
that  good  caus<  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

The  FAA  haj  determined  that  tnis 
regulation  onI)i  involves  an  established 
body  of  techni<ial  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  kaep  them  operationally 
current.  It,  theiefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Poll  cies  and  Procedures  (44 
FR  11034;  Febi  nary  26, 1979);  and  (3)     ' 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  m:  nimal.  For  the  same 
reason,  the  FA  i  certifies  that  this 


amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  July  29, 
1994. 
Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25,  97.27, 97.29,  97.31, 97.33, 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs"; 
§  97.33  RNAV  SL\Ps;  anti  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  Oct  13.  1994 

Osceola.  AR,  Osceola  Muni.  NDB  RWY  19, 

Orig. 
Austin,  TX,  Robert  Mueller  Muni,  ILS  RWY 

13R,  Amdt  9 

•  '  •  Effective  Sep  15.  1994 

Camarillo,  CA.  Camarillo.  VOR  OR  GPS  RWY 

26,  Amdt  4 
Fort  Myers,  FL,  Southwest  Florida  IntI,  NDB 

RWY  6,  Amdt  4 
Duluth.  MN.  Sky  Harbor,  VOR-A.  Orig, 

CANCELLED 
Duluth,  MN,  Sky  Harbor,  NDB-B,  Amdt  1 
Kirksville,  MO,  Kirksville  Regional,  VOR-A, 

Amdt  14 
Kirksville,  MO.  Kirksville  Regional.  VOR/ 

DME-B,  Amdt  6 
Kirksville.  MO,  Kirksville  Regional,  LOC/ 

DME  RWY  36,  Amdt  6 
Kirksville,  MO,  Kirksville  Regional,  VOR/ 

DME  RNAV  RWY  18,  Amdt  7 
Kirksville,  MO,  Kirksville  Regional,  VOR/ 

DME  RNAV  RWY  36,  Amdt  8 
Wildwood.  NJ,  Cape  May  County,  LOC  RWY 

19,  Amdt  5 


Woodbine,  N),  Woodbine  Muni,  VOR-A, 

Amdt  2 
Bedford,  PA,  Bedford  County,  VOR-A,  Orig. 
Philadelphia,  PA,  Philadelphia  Intl,  ILS  RWY 

91,  Amdt  1 
Richmond.  VA,  Richmond  Intl  (Byrd  Field), 

RADAR-1.  Amdt  10,  CANCELLED 
Clarksburg,  WV,  Benedum,  RADAR-1,  Amdt 

1,  CANCELLED 

'  *  *  Effective  Aug  18,  1994 

l^vvrenceville,  GA,  Gwinnett  County-Briscoc 

Field,  LOC  Rwy  25,  Orig,  CANCELLED 
Lawrenceville,  GA,  Gwinnett  County-Bristoe 

Field,  ILS  Rwy  25,  Orig 
Waycross,  GA,  Wayaross-Ware  County,  NDB 

Rwy  18,  Orig 
Waycross,  GA,  Waycross-Ware  County,  NDB 

Rwy  18,  Amdt  5.  CANCELLED 
Wilmington,  OH,  Clinton  Fid,  VOR-A.  Orig 
Tvler,  TX,  Tyler  Pounds  Field,  VOR/DME  OR 

GPSRWY4,  Amdt2 
Tyler,  TX.  Tyler  Pounds  Field,  VOR/DME  OR 

GPS  RWY  22,  Amdt  2 
Tyler.  TX,  Tyler  Pounds  Field,  VOR  RWY  31, 

Orig 
Tyler,  TX,  Tyler  Pounds  Field,  LOC  Bt:  RWY 

31.  Amdt  18,  CANCELLED 
Tyler,  TX,  Tyler  Pounds  Field,  NDB  OR  GPS 

RWY  13,  Amdt  16 
Tyler,  TX,  Tyler  Pounds  Field,  ILS  RWY  13, 

Amdt  19 
Hoquiam,  WA,  Bowerman,  LOC  Rwy  24, 

Amdt  3,  CANCELLED 
Hoquiam.  WA.  Bowerman,  IL5/DME  Rwy  24. 

ORIG 

[FR  Doc.  94-19117  Filed  8-4-94;  8:45  am] 
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14  CFR  Part  97 

(Docket  No.  27847;  Amdt  No.  1615] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory  . 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
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addresses:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA' 
Headquarters  Buildinjg,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800. 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
.  SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FOaP  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  l)ased 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SL\P  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  F/VA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator)'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports. 
Na\agation  (air). 

Issued  in  Washington.  DC.  on  July  29, 
1994. 

Thomas  C.  Accardi. 

Director.  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(al. 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23. 97.25,  97.27.  97.29. 97.31. 97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS,     ■ 
ILS/DME.  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL»lPs;  and  §  97.35 
COPTER  SI.\Ps.  identified  as  follows: 
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FDC 


07/13/94 
07/19/94 

07/19/94 

07/19/94 
07/1 9«4 
07/19/94 
07/19/94 
07I20J94 
07/22/94 
07/25«4 


Sato 


TX 
NJ 

O 
OH 

OH 
AK 
TN 
CA 


*  •  •  Effective  Upon  PuBLiCA"noN 


city 

San  /Antonio .... 

Tetertxjro ~ 

Cincinnati 

Cincinnati 

Cincinnati 

Cincinnati , 

Cincinnati 

Nome  

Chatanooga 

Napa 


Airport 

Stinson  Muni - 

Teterbofo „ 

Cincinnati  Muni  Aiqx>rt-Lunken  Field 

Cincinnati  Muni  Airport-Luni^en  Field 
Cincinnati  Muni  Airport-Lunken  Field 
Cincinnati  Muni  Airport-Lunken  Field 
Cincinnati  Muni  Airport-LunKen  Field 

Nome _ „ ; 

Loved  Field _ 

Napa  County 


FDC  No. 


FDC  4/3643 
FDC  4/3758 

FDC  4/3744 

FDC  4/3745 
FDC  4/3746 
FDC  4/3747 
FDC  4/3748 
FDC  4/3788 
FDC  4/3843 
FDC4«907 


SIAP 


VOR  or  GPS  Rwy  32, 
AnxJt  13.  .  . 

VOR/DME  RNAV  or 
GPS  Rwy  24,  Orig.- 
A.  .  .. 

Departure  Proce- 
dures/Takeoff Mini- 
mums,  Amdt  8.  .  . 

ILS  Rwy  20L  Amdt 
14A.  .  . 

LOG  BC  Rwy  2R 
Amdt  7.  .  . 

NOB  or  GPS  Rwy 
20L,  Amdt  11A.  .  . 

NDB  or  GPS  Rwy  24 
Amdt  6.  .  . 

NDB/DME  Rwy  2, 
Orig-A.  .  . 

ILS  Rwy  20  Amdt 
35.  .  . 

LOG  Rwy  36L  Amdl 
2.  .  . 


Nome 

Nome 

Alaska 

NDB/DME  Rwi  2.  Orig-A.  .  . 

FDC  Date:  07/2  D/94 


Fl/P  Nome.  Nome, 
2,  Orig-A.  .  .Chg 
lead.  .  .NDB/DME-1. 


FDC  4/3788/  DME/ 
AK.NDB/DM^Rwy 
SIAP  Name  to 
Rwy  2,  Orig-B, 

Napa 

Napa  County 

CaUfomia 

LOC  Rwy  36L  Amdt  2. 

FDC  Date:  07/2J5/94 

FDC  4/3907/KpC/  FI/P  Napa  County, 
Napa,  CA.  Loc  Iwy  36L  Amdt  2. 
Delete  Tnnl  Rojute  CCR  VOR/DME  TO 
Lilly  OM/Int.  Chg  Note  When  Ctl  Zone 
not  in  effect.  .  .to  read.  .  .when  Ctl 
TWR  CLSD,  us  >  Travis  AFB  ALSTG  and 
Increase  all  MI  AS  60  FT,  This  Becomes 
Loc  Rwy  36L  f^dt  2A. 

Teterboro 

Teterboro 

New  fersev 

VOR/DME  RNAV  or  GPS  Rwy  24.  Orig.- 

A.  .  . 
FDC  Date:  07/1)9/94 


FDC  4/3758 
Teterboro,  NJ 
Rwy  24,  Orig.- 
data.  .  .  Delete 
to  map  on  GS  c 
RNAV  or  GPS 


/FEB/ 


/  Fl/P  Teterboro, 
'  ^OR/DME  Rnav  or  Gps 
\..  .  .Additional  Flight 
horizontal  DSTC  MDA 
INM.  This  is  VOR/DME 
twy  24,  Orig-B. 


Cincinnati 

Cincinnati  Muni  Airport-Lunken  Field 
Ohio 

Departure  Pro<:  jdures/Takeoff 
Minimums,  ^mdt  R. 


FDC  Date:  07/19/94 

FDC  4/3744/LUK/  FT/P  Cincinnati 
Muni  Airport-Lunken  Field,  Cincinnati, 
OH.  Departure  Procedures/TakeofT 
Minimums,  Amdt  8.  .  .Change  all 
Reference  to  Rwys  2L-20R,  2R-20L  and 
6-24  to  Rwys  3L-21R,  34-21L  ANDT  7- 
25.  This  is  Departure  procedures/takeoff 
minimums  amdt  8A. 

Cincinnati 

Qncinnati  Mimi  Airport-Lunken  Field 

Ohio 

ILS  Rwy  20L  Amdt  14A.  .  . 

FDC  Date:  07/19/94 

FDC  4/3745/LUKy  FI/P  Cincinnati 
Muni  Airport-Lunken  Field,  Cincinnati, 
OH.  ILS  Rwy  20L  Amdt  14A.  .  .Change 
all  Reference  to  Rwy  2R-20L  to  Rwy 
3R-21L.  This  is  ILS  Rwy  2lL  Amdt  14B 

Cincinnati 

Cincinnati  Muni  Airport-Lunken  Field 

Ohio 

LOC  BC  Rwy  2R  Amdt  7.  .  . 

FDC  Date:  07/19/94 

FDC  4/3746/LUK  Fl/P  Cincinnati 
Muni  Airport-Lunken  Field,  Cincinnati, 
OH.  Loc  BC  Rwy  2R  Amdt  7.  .  .Change 
all  Reference  to  Rm^  2R-20L  to  Rwy 
3R-21L.  This  is  Loc  BC  Rwy  3R  Amdt 
7A. 

Cincinnati 

Qncinnati  Muni  Airport-Lunken  Field 

Ohio 

NDB  or  GPS  Rwy  20L.  Amdt  11  A.  .  . 

FDC  Date:  07/19/94 

FDC  4/3747/LUK/  H/P  Cincinnati 
Muni  Airport-Lunken  Field,  Cincinnati, 
OH.  NDB  or  GPS  Rwy  20L,  Amdt 
llA.  .  .Change  all  Reference  to  Rwy 


2R-20L  to  Rwy  3R-21L.  This  is  NDB  or 
GPS  Rwy  21L  Amdt  llB 

Cincinnati 

Cincinnati  Muni  Airport-Lunken  Field 

Ohio 

NDB  or  GPS  Rwry  24  Amdt  6.  .  . 

FDC  Date:  07/19/94 

FDC  4/3748/LUK/  FlfP  Cincinnati 
Muni  Airport-Lunken  Field,  Cincinnati, 
OH.  NDB  or  GPS  Rwy  24  Amdt 
6.  .  .Change  all  reference  to  Rwy  6-24 
to  Rwy  7-25.  This  is  NDB  or  GPS  Rwy 
25  Amdt  6A. 

Chatanooga 

Lovell  Field 

Tennessee 

ILS  Rwy  20  Amdt  35.  .  . 

FDC  Date:  07/22/94 

FDC  4/3843/CHAy  FI/P  Lovell  Field. 
Chatanooga,  TN.  ILS  Rwy  20  Amdt 
35.  .  .S-ILS-20  VIS  CAT  DRVR  1800. 
This  becomes  ILS  Rwy  20  Amdt  35A. 

San  Antonio 

Stinson  Muni 

Texas 

VOR  or  GPS  Rwy  32,  Amdt  13.  .  . 

FDC  Date:  07/13/94 

FDC  4/3643/SSF/  FI/P  Stinson  Muni, 
San  Antonio.  TX.  VOR  or  GPS  Rwy  32, 
Amdt  13.  .  .San  Antonio  Altimeter 
Setting  Minimums  S-32  MDA  1020/ 
HAT  450  all  CATS.  Change  Missed 
Approach  Instructions  to.  .  .Climb  to 
1400  Then  Climbing  Right  Turn  to  2500 
Direct  Stinson  VOR  and  Hold.  This  is 
VOR  or  GPS  Rwy  32,  Amdt  13A. 

(FR  Doc.  94-19118  Filed  8-1-94;  8:45  am) 
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14CFRPart97 

(Docket  No.  27848;  Amdt  No.  1616] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efTicient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 
For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (/VPA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
CK)vernment  Printing  Office. 
Washington.  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  urmecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part.  97  is  effective 
upon  publication  of  each  separate  SL\P 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SL\Ps.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 


GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
Because  of  the  close  and  immediate 
relationship  between  these  SL\Ps  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
List  ofSubiects  inl4  CFR  Part  97 

Air  traffic  control,  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC  on  July  29. 1994. 
Ttiomas  C  Accardi, 
Director,  Flight  Standards  Senice. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app.  1348.  1354(a). 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.27. 97.33,  and  97.35 

[Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
orTACAN;  §97.27  NDB.  NDB/DME; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps.  identified  as  follows: 
'  *  'Effective October  13.  1994 
Cold  Bay.  AK.  Cold  Bay.  VOR/DME  or 

TACAN  or  GPS-A.  Orig-A 
f  :old  Bay,  AK,  Cold  Bay.  VOR  or  GPS  RWY 

14.  Amdt.  12 A 
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Gl'S 

,  Nor  le, 


,Moj 

,  Am(  It, 


Cordova,  AK, 

or  GPS-A, 
Cordova,  AK. 

NDB/DME  or 
Fort  Yukon,  AK , 

TACAN  or 
Fort  Yukon,  AK , 

TACAN  or 
Nome,  AK, 

Orig.  A 
Nome,  AK, 

Orig.  B 
Auburn.  AL, 

VOR/DME 
Auburn,  AL, 

RNAV  or  GPJ 
Aubimi,  AL, 

VORorGPS 
Haleyville,  AL. 

GPS-A  Amdt 
Haleyville,  AL, 

GPS  RWY  18, 
Mobile,  AL, 

RWY  14, 
Mobile,  AL, 

TACAN  or 
Conway,  AR, 

or  GPS-A, 
Hope,  AR,  Hope 

RWY  4,  Amd 
Hope,  AR,  Hop( 

Amdt.  3 
Huntsville,  AR 

Regional 

Amdt.  1 
Siloam  Springs 

GPS-A,  Amd 
Siloam  Springs 

RNAVorGP$ 
Nogales,  AZ 

Amdt.  3 
Nogales,  AZ 

GPS-B,  Amdi . 
Nogales,  AZ, 

Amdt.  2 
Bishop,  CA.B 

Amdt.  3 
Bishop,  CA,  Bi: 

6 
Brawley,  CA, 

GPS^A.  Orig. 
Brawley.  CA 

GPS-B.  Amd: . 
Imperial.  CA, 

A,  Amdt.  4 
Madera,  CA, 

RWY  30, 
Marysville.  CA 

RWY  14, 
Marysville,  CA, 

RWY  32, 
Montague,  CA 

GPS-A.  Amd 
Monterey,  CA 

GPS  RWY 
Porterville,  CA 

GPS-A.  Orig 
Salinas,  CA, 

13.  Amdt.  11 
Erie,  CO, 

Orig. 
Greeley,  CO, 

TACAN  or 
Greeley,  CO, 

GPS  RWY  9, 
Longmont.  CO, 

GPS-A,  Orig. 


N  erie  K  (Mudhole)  Smith.  NDB 


Oiig. 
Verle 


K  (Mudhole)  Smith, 
GPS  RWY  27,  Orig. 
Fort  Yukon,  VOR/DME  or 
3  RWY  3.  Amdt.  1 A 
Fort  Yukon,  VOR/DME  or 
RWY  21,  Amdt.  1 A 
,  VOR  or  GPS  RWY  27, 


,  Ami  !t. 


Ami  It 


101 


Federal  Register/ Vol.  59.  No.  150  /  Friday,  August  5.  1994  /  Rules  and  Regulations        39949 


Nor  le,  VOR/DME  or  GPS  RWY  9, 

Av  bum-Opelika  Robert  G.  Pitts, 

or  GPS-A,  Amdt.  6 

Ai  bum-Opelika  Robert  G.  Pitts, 

RWY  36,  Amdt.  3 
Aijbum-Opelika  Robert  G.  Pitts, 
I IWY  28.  Amdt.  9 
Posey  Field,  VOR/DME  or 
3A 

Posey  Field,  VOR/DME  or 
y\mdt.  3A 

ile  Regional,  NDB  or  GPS 
.2 
Mobile  Regional,  VOR  or 
Gl  S-A,  Orig. 
D  nnis  F.  Cantrell  Field,  NDB 

Oijg. 

Muni,  VOR/DME  or  GPS 
.6 
Muni,  NDB  or  GPS  RWY  16. 

Hunfsville-Madison  County 
VOP/DME  or  GPS  RWY  12, 

AR,  Smith  Field,  VOR  or 
.8 

AR,  Smith  Field,  VOR/DME 
RWY  18,  Amdt.  1 
Nogales  IntI,  VOR  or  GPS-A, 

N^ales  Inti,  VOR/DME  or 

idi .  2 

Ni  igales  IntI,  NDB  or  GPS-C, 

s  lop,  VOR/DME  or  GPS-B, 

s  lop,  VOR  or  GPS-A,  Amdt. 

BJawley  Muni,  VOR/DME  or 

Bfawley  Muni.  VOR/DME  or 

d.l 

Ir  iperial  County,  VOR  or  GPS- 

Mi  dera  Muni,  VOR  or  GPS 
Am|t.  9 

Yuba  County,  NDB  or  GPS 
.2 

Yuba  County,  VOR  or  GPS 
.9 

iskiyou  County,  NDB  or 
7 
I  Monterey  Peninsula,  NDB  or 

Amdt.  11 
Porterville  Muni,  VOR  or 


Salinas  Muni.  VOR  or  GPS  RWY 

Tri-Cdunty.  VOR/DME  or  GPS-A, 

Gl  eeley-Weld  Countv,  VOR  or 

Gl  'S-A.  Amdt.  7A 

Gr  8eley-Weld  County,  NDB  or 

Vmdt.  lA 

Vance  Brand,  VOR/DME  or 


Chester,  CT.  Chester,  VOR/DME  RNAV  or 

GPS  RWY  35.  Amdt.  1 
Chester,  CT,  Chester,  VOR  or  GPS-A,  Amdt. 

3 
Chester.  CT,  Chester,  VOR/DME  RNAV  or 

GPSRWY17,  Amdt.  2 
Wilmington,  DE,  New  Castle  County,  VOR/ 

DME  RNAV  or  GPS  RWY  9,  Amdt.  4 
Fort  Pierce,  FL,  St.  Lucie  County  IntI,  NDB 

or  GPS  RWY  27,  Orig. 
Gainesville,  FL,  Gainesville  Regional,  VOR  or 

GPS-A,  Amdt.  10 
Key  West,  FL,  Key  West  IntI,  VOR/DME  or 

GPS  RWY  27,  Amdt.  1 
Keystone  Heights,  FL,  Keystone  Airpark. 

VOR/DME  or  GPS  RWY  4,  Amdt.  1 
Kissimmee.  FL,  Kissimmee  Muni,  RNAV  or 

GPSRWY15,  Amdt.  5 
Orlando,  FL,  Orlando/Central  Florida 

Regional,  VOR/DME  RNAV  or  GPS  RWY 

9L,  Orig. 
St.  Augustine,  FL.  St.  Augustine,  VOR  or  GPS 

R\VY13.  Amdt.  5 
St.  Petersburg.  FL.  Albert  Whitted,  VOR  or 

GPS  RWY  18,  Amdt.  6 
St.  Petersburg-Clearwater,  FL,  St.  Petersburg- 
Clearwater  IntI,  VOR  or  GPS  RWY  17L, 

Amdt.  IIB 
Tallahassee,  FL,  Tallahassee  Regional,  VOR 

orGPSRWYlS,  Amdt.  9 
Adel,  GA,  Adel/Cook  County,  VOR/DME  or 

GPS-A,  Orig. 
Atlanta.  GA,  Peachtree  City-Falcon  Field, 

VOR/DME  RNAV  or  GPS  RWY  31 ,  Orig. 
Augusta,  GA,  Bush  Field,  NDB  or  GPS  RWY 

35,  Amdt.  27 
Augusta,  GA,  Bush  Field,  NDB  or  GPS  RWY 

17,  Amdt.  14 
Brunswick,  GA,  Malcolm  McKinnon,  VOR  or 

GPS  RWY  4,  Amdt.  14A 
Brunswick,  GA,  Malcolm  McKinnon,  RNAV 

or  GPS  RWY  22,  Amdt.  5 
Reidsville,  GA,  Reidsville,  NDB  or  GPS  RWY 

11,  Amdt.  6A 
Swainsboro.  GA,  Emanuel  County,  VOR/ 

DME  or  GPS-A,  Amdt.  2 A 
Swainsboro,  GA,  Emanuel  County,  NDB  or 

GPS  RWY  13.  Orig.  A 
Hilo,  HI,  Hilo  International,  VOR/DME  or 

TACAN  or  GPS-A,  Amdt.  7 
Hilo,  HI,  Hilo  International,  VOR/DME  or 

TACAN  or  GPS  RWY  26,  Amdt.  5 
Hilo,  HI.  Hilo  International,  VOR  or  GPS-B. 

Orig. 
Clarion.  lA.  Clarion  Muni.  NDB  or  GPS  RWY 

14.  Amdt.  3 
Clinton.  lA.  Clinton  Muni.  NDB  or  GPS  RWY 

14.  Amdt.  3 
Qinton.  lA.  Clinton  Muni,  VOR/DME  or  GPS 

RWY  21.  Amdt.  8 
Clinton,  lA,  Qinton  Muni,  VOR  or  GPS  RWY 

3,  Amdt.  13 
Decorah,  lA,  Decorah  Muni,  RNAV  or  GPS 

RWY  29,  Amdt.  2 
Denison,  lA,  Denison  Muni,  NDB  or  GPS 

RWY  30,  Amdt.  3 
Des  Moines,  L\,  Des  Moines  Intl.  NDB  or  GPS 

RWY  31R,  Amdt  17 
Des  Moines,  lA,  Des  Moines  Intl.  VOR  or  GPS 

RWY  23  Orig. 
Iowa  City,  lA,  Iowa  City  Muni,  RNAV  or  GPS 

RWY  24,  Amdt.  1 
Iowa  City,  lA,  Iowa  Qty  Muni,  NDB  or  GPS 

RWY  30,  Amdt.  1 
Iowa  City,  lA,  Iowa  Qty  Muni,  NDB  or  GPS- 

A,Orig. 


Iowa  City,  I  A,  Iowa  City  Muni,  VOR  or  GPS 

RWY  35.  Amdt.  in 
Mountain  Home,  ID,  Mountain  Home  Muni, 

NDB  or  GPS  RWY  28.  /Vmdt.  1 
Belvidere.  IL.  Belvidere  Ltd,  VOR  or  GPS-A, 

Amdt.  1 
Cahokia/St.  Louis,  IL.  Cahokia/St.  Louis 

Downtown-Parks,  NDB  or  GPS  RWY  30L, 

Amdt.  16 
Freeport,  IL,  Albertus.  VOR  or  GPS  RWY  24, 

Amdt.  5 
Freeport.  IL,  Albertus.  RNAV  or  GPS  RWY  6. 

Amdt.  4 
Kewanee.  IL.  Kewanee  Muni.  NDB  or  GPS 

RWY  9,  Amdt.  6 
Kewanee,  IL,  Kewanee  Muni,  NDB  or  GPS' 

RWY  1,  Amdt.  6 
Lacon,  IL,  Marshall  County,  VOR  or  GPS 

RWY  13,  Amdt.  1 
Lake  In  The  Hills,  IL,  Lake  In  The  Hills,  VOR 

or  GPS  RWY  26,  Amdt.  1 
Rochelle,  IL,  Rochelle  Muni-Koritz  Field, 

VOR  or  GPS-A,  Amdt.  7 
Huntington,  IN,  Huntington  Muni,  NDB  or 

GPS  RWY  9,  Orig. 
Indianapolis,  IN,  Indianapolis  IntI,  NDB  or 

GPS  RWY  5L,  Amdt.  20 
Indianapolis,  IN,  Indianapolis  IntI,  NDB  or 

GPS  RWY  23L,  Amdt.  1 
Indianapolis,  IN,  Mount  Comfort,  VOR  or 

GPS  RWY  34,  Amdt.  1 
Knox,  IN,  Starke  County,  VOR  or  GPS  RWY 

18,  Orig. 
Lafayette,  IN,  Aretz,  VOR  or  GPS-C,  Amdt. 

1 
Madison.  IN,  Madison  Muni.  VOR/DME  or 

GPS  RWY  3.  Amdt.  6 
Plymouth.  IN.  Plymouth  Muni,  VOR  or  GPS 

RWY  10,  Amdt.  11 
Plymouth,  IN,  Plymouth  Muni,  VOR  or  GPS 

RWY  28,  Amdt.  10 
Rensselaer,  IN,  Jasper  County,  NDB  or  GPS 

RWY18,  Amdt.  3A 
Emporia,  KS,  Emporia  Muni,  VOR/DME 

RNAV  or  GPS  RWY  19,  Amdt.  7 
Emporia,  KS,  Emporia  Muni,  VOR  or  GPS- 

A,  Amdt.  12 
Garden  City,  KS,  Garden  City  Regional,  VOR/ 

DME  or  GPS  RWY  30,  Orig. 
Hutchinson,  KS,  Hutchinson  Muni,  NDB  or 

GPS  RWY  13,  Amdt.  14A 
Hutchinson,  KS,  Hutchinson  Muni,  VOR  or 

GPS  RWY  3,  Amdt.  18A 
Ncodesha,  KS,  Neodesha  Muni,  VOR  or  GPS 

RWY  2.  Amdt.  2 
Newton,  KS,  Newton-City-County,  VOR/DME 

or  GPS-A,  Orig.  A 
Newton,  KS,  Newton-City-County,  NDB  or 

GPS  RWY  17,  Amdt.  3A 
Wellington,  KS,  Wellington  Muni.  VOR/DME 

orGPSRWY17,  Amdt.  1 
Ashland,  KY,  Ashland-Boyd  Countv,  VOR  or 

GPS  RWY  10,  Amdt.  9A 
Bardstown,  KY,  Samuels  Field,  VOR/DME  or 

GPS  RWY  2,  Amdt.  3 
Flemingsburg,  KY,  Fleming-Mason,  NDB  or 

GPS  RWY  25,  Admt.  6 
Madisonvillc,  KY,  Madisonville  Munf,  VOR 

or  GPS  RWY  23,  Amdt.  12 
Vivian,  LA,  Vivian,  VOR/DME  or  GPS-A, 

Amdt.  2 
Vivian,  LA,  Vivian,  NDB  or  GPS  RWY  9, 

Amdt.  1 
Welsh,  LA.  Welsh.  VOR/DME  or  GPS  RWY 

6,  Amdt.  3 
Tewksbury.  MA,  Tcw-Mac,  NDB  or  GPS-A, 

Amdt.  4 


Tewksbury,  MA.  Tew-Mac.  VOR  or  GPS 

RWY  21,  Amdt.  7 
Baltimore.  MD.  Baltimore-Washington  Intl. 

VOR  or  GPS  RWY  10,  Amdt.  14A 
Baltimore,  MD,  Baltimore-Washington  Intl. 

VOR  or  GPS  RWY  28,  /Vmdt.  21B 
Caribou,  ME,  Caribou  Muni.  VOR  orGPS-A, 

Amdt.  9 
Rangelcy,  ME.  Rangcley  Lake,  NDB  or  CPS- 

B.  Orig-A 
Kangeley.  ME,  Rangcley  Muni,  NDB  orCP!?- 

A,  Amdt.  3 
Ann  Arbor,  MI,  /Vnn  Arbor  Muni,  VOR  or 

GPS  RWY  6,  Amdt.  13 
Ann  Arbor,  MI.  Ann  Arbor  Muni,  VOR  or 

GPS  RWY  24,  Amdt  13 
Bad  Axe,  MI,  Huron  County  Memorial,  VOK 

or  GPS  RWY  3,  Amdt  9  ' 
Bad  Axe,  MI,  Huron  County  Memorial,  VOR 

orGPSRWY21,Amdt8 
Lansing,  MI.  Capital  City.  NDB  or  GPS  KWY 

28L.  Amdt.  24 
Lansing,  MI,  Capital  City,  VOR  or  GPS  RWY 

24,  Amdt.  8 
Lansing.  MI,  Capital  City,  VOR  or  GPS  RWY 

6,  Amdt.  24 
Menominee.  MI.  Menominee-Marinette  Twin 
County.  RNAV  or  GPS  RWY  21.  Amdt.  1 A 
Oscoda.  MI,  Oscoda-Wurtsmith.  VOR  or  GPS 

RWY  6,  Orig.  A 
Three  Rivers,  MI,  Three  Rivers  Muni-Dr 

Haines,  NDB  or  GPS  RWY  27,  Amdt  7A 
Three  Rivers,  MI,  Three  Rivers  Muni-Dr 

Haines,  VOR  or  GPS-A,  Amdt  9A 
Kodwood  Falls.  MN,  Redwood  Falls  Muni, 

RNAV  or  GPS  RWY  30,  Orig. 
Redwood  Falls,  MN,  Redwood  Falls  Muni, 

VOR  or  GPS-A.  Amdt  3 
Rochester,  MN.  Rochester  Muni.  VOR  orCJPS 

RWY  2,  Amdt  15 
Rochester,  MN,  Rochester  Muni.  NDB  or  GPS 

RWY  31,  Amdt  20 
Roseau.  MN,  Roseau  Muni,  VOR  or  GPS  RWY 

16.  Amdt.  6A 
Roseau.  MN,  Roseau  Muni,  VOR  or  GPS-A, 

Amdt  7A 
Worthington,  MN,  Worthington  Muni,  VOR 

or  GPS  RWY  35,  Amdt.  4A 
Worthington,  MN,  Worthington  Muni,  NDB 

or  GPS  RWY  29.  Orig. 
Worthington.  MN,  Worthington  Muni,  VOR 

orGPSRWYl7,Amdt8A 
Worthington,  MN,  Worthington  Muni,  VOR 

or  GPS  RWY  11,  Amdt  1 A 
Springfield,  MO,  Springfield  Regional,  RNAV 

or  GPS  RWY  14,  Amdt  4 
Springfield,  MO,  Springfield  Regional,  VOR 

orGPSRWY20,Amdtl7 
Springfield,  MO,  Springfield  Regional,  NDB 

or  GPS  RWY  2,  Amdt  16 
Holly  Springs,  MS,  Holly  Springs-Marshall 
County,  VOR/DME  or  GPS  RWY  18,  Amdt 
6 
tndianola.  MS,  Indianola  Muni,  VOR/DME  or 

GPS-B.  Amdt  3 
Indianola,  MS,  Indianola  Muni,  VOR/DME  or 

GPS-A,  Amdt  8 
West  Point,  MS,  McCharen  Field,  VOR/DME 

or  GPS-B,  Amdt  4 
West  Point,  MS.  McCharen  Field,  RNAV  or 

GPS  RWY  36,  Amdt.  3 
West  Point,  MS,  McCharen  Field,  VOR  or 

GPS-A,  Amdt  3 
C.lendive,  MT,  Dawson  Community,  NDB  or 

GPS  RWY  12,  Amdt  4 A 
Havre,  MT,  Havre  City-County.  VOR  or  GPS 
RWY  25.  Amdt.  8A 


Havre,  MT,  Havre  City-County,  VOR  or  GPS 

RWY  7,  Amdt  6 
Burlington,  NC,  Burlington-Alamance 

Regional,  VOR  or  GPS  RWY  9.  Amdt.  6 
Burlington,  NC,  Burlington-Alamance 

Regional.  NDB  or  GPS  RWY  6,  Amdt.  3 
Burlington,  NC,  Burlington-Alamance 

Regional,  VOR/DME  or  GPS-A.  Orig. 
Clinton,  NC,  Sampiwn  Countv.  VOR/DME  or 

GPS-A.  Amdt.  4 
Clinton.  NC.  Sampson  County.  NDB  or  GPS 

RWY  6.  Amdt  4 
Elizabethlown.  NC.  Elizabethtown,  VOR/ 

DME  or  GPS  RWY  15.  Orig. 
Elizabethtown.  NC.  Elizabethtown.  NDB  or 

GPS  RWY  33,  Orig. 
Raleigh/Durham,  NC,  Raleigh-Durham  Intl. 

NDB  or  GPS  RWY  5R,  Amdt  20 
Raleigh/Durham,  NC,  Raleigh-Durham  IntI, 

VOR  or  GPS  RWY  32,  Amdt.  3A 
Minot.  ND.  Minot  IntI,  VOR  or  GPS  RWY  26. 

Amdt.  12 
Minot,  ND.  Minot  Intl.  VOR  or  GPS  RWY  8. 

Amdt.  10 
Minot  ND.  Minot  IntI,  VORorGPS  RWY  13, 

Amdt.  10 
Minot,  ND,  Minot  IntI,  VOR  or  GPS  RWY  3 1 , 

Amdt.  10 
Columbus,  NE,  Cx)lumbus  Muni,  VOR  or  GPS 

RWY  32.  Artidt.  13 
Columbu.s,  NE,  Columbus  Muni.  NDB  or  GPS 

RWY14,  Amdt  12 
Fairmont,  NE.  Fairmont  State  Airfield.  NDB 

or  GPS  RWY  35,  Orig. 
Kearney.  NE.  Kearney  Muni,  VOR  or  GPS 

RWY  13.  Amdt  1 
Kearney.  NE.  Kearney  Muni,  VORorGPS 

RWY  18.  Amdt  12 
Kcaniey.  NE.  Kearney  Muni.  NDB  or  GPS 

RWY  36.  Amdt.  4  ' 
Lincoln,  NE.  Lincoln  Muni.  NDB  or  GPS 

RWY  35L.  Amdt.  8 
Lincoln.  NE.  Lincoln  Muni.  VOR  or  GPS 

RWY17R.  Amdt  11 
Lincoln.  NE.  Lincoln  Muni.  VOR  or  GPS 

RWY  17L,  Amdt  6 
Lebanon.  NH,  Lebanon  Muni,  VOR/DME  or 

GPS  RWY  7,  Orig. 
Rtx:hestcr,  NH,  Skyhaven,  NDB  or  GPS-B, 

Amdt  1 
Newark,  NJ,  Newark  IntI,  VOR/DME  or  GPS 

RWY  22L/R.  Amdt  2 
Newark,  NJ,  Newark  IntI,  NDB  or  GPS  RWY 

4R.  Amdt  5A 
Newark.  NJ,  Newark  IntI,  NDB  or  GPS  RWY 

4L.  Amdt.  9B 
Vineland,  NJ,  Rudy's,  VOR  or  GPS-A,  Amdt. 

6 
Wildwood,  NI,  Cape  May  County,  RNAV  or 

GPS  RWY  19.  Amdt  5A 
Wildwood.  NJ.  Cape  May  County.  VOR  or 

GPS-A.  Orig. 
Taos.  NM.  Taos  Muni.  NDB  or  GPS  RWY  4, 

Orig-A. 
Taos,  NM,  Taos  Muni,  VOR/DME  or  GPS-B, 

Amdt.  2A 
Truth  Or  Consequences,  NM,  Truth  Or 
Consequences  Muni,  VOR  or  GPS-A, 
Amdt  9 
Ely.  NV.  Ely  Airport- Yelland  Field,  VOR  or 

GPS-A,  Amdt.  6 
Elv.  NV.  Ely  Airport-Yelland  Field.  VOR/ 

DME  or  GPS-C.  Amdt  1 
Akron.  NY.  Akron.  VOR/DME  or  GPS  RWY 

25,  Amdt  4 
Akron,  NY,  Akron,  VOR  or  GPS  RWY  7, 
Amdt  3 


Middletown,  NY.  Randall,  VOR  or  GPS  RWY 

8,  Amdt.  5 
Montauk,  NY,  Montauk,  VOR  or  GPS  RWY  6 

Amdt  1 
New  York,  NY,  La  Guardia.  NDB  or  GPS 

RWY  22,  Amdt  12 
New  York,  NY,  La  Guardia,  NDB  or  GPS 

RWY  4,  Amdt.  36 
Norwich.  NY,  Lt  Warren  Eaton.  RNAV  or 

GPS  RWY  19,  Amdt  lA 
Norwich,  NY,  Lt  Warren  Eaton.  VOR/DME  or 

GPS-A.  Amdt  3A 
Syracuse.  NY,  Syracuse  Hancock  Intl.  VOR  or 

GPS  RWY  14,  Amdt.  2 
Syracuse,  NY,  Syracuse  Hancock  Intl.  NDB  or 

GPS  RWY  28.  Amdt.  2 
Akron.  OH.  Akron  Fulton  !ntl.  NDB  or  GPS 

RWY  25.  Amdt  13 
Beach  Citv.  OH.  Beach  City.  VOR  or  GPS-A. 

Amdt  1 
Bellefontaine.  OH.  Bellefontaine  Muni.  NDB 

orGPSRWY22.Amdt6 
Bluffton.  OH.  Bluffion.  VOR  or  GPS  RWY  23. 

Amdt.  6 
CUsVina.  OH,  Lakefield.  VOR/DME  RNAV  or 

GPS  RWY  26.  Amdt.  5 
Celina.  OH.  Lakefield.  NDB  or  GPS  RWY  8. 

Amdt  3 
Hillsboro,  OH,  Highland  Countv,  NDB  or  Gl'S 

RWY  23,  Amdt  4 
Hills(H)ro.  OH,  Highland  County,  VOR/DME 

or  GPS-A,  Amdt  1 A 
Jackson,  OH.  James  A.  Rhodt«i.  VOR/DME  or 

GPS-A.  Amdt.  2 
Kent.  OH.  Kent  State  Univ.  NDB  or  C.l'S  KWY 

1.  Amdt.  11 
Kent.  OH.  Kent  State  Univ.  VOR  or  GPS-A, 

Amdt  12 
Phillipsburg.  OH.  Phillipsburg.  VOR  or  GPS 

RWY  21. /Vmdt  3 
Elk  Citv.  OK.  Elk  City  Muni.  RNAV  or  GPS 

RWY  17,  Amdt  2A 
Fairview,  OK.  Fairview  Muni.  NDB  or  GPS 

RWY  17.  Amdt  3 
Holdenville.  OK.  Holdenville  Muni.  NDB  or 

GPS  RWY  17.  Amdt  3 
Idabel.  OK.  Idabel.  NDB  or  GPS  RWY  17. 

Amdt  3 
Miami.  OK.  Miami  Muni.  NDB  or  GPS  RWY 

17,  Amdt  1 
Mooreland,  OK,  Mooreland  Muni,  NDB  or 

GPS  RWY  17,  Amdt  2 
Norman,  OK,  University  of  Oklahoma 
Westheimer  Airpark.  RNAV  or  GPS  KWY 
3,  Orig-A 
Tipton.  OK.  Tipton  Muni.  VOR/DME  or  GPS 

RWY  17.  Orig-A 
Corvallis.  OR.  Cor\'allis  Muni.  VOK  or  GPS- 

A.  Amdt.  8 
Corvallis.  OR.  Corvallis  Muni,  VOR/DME  or 

GPS  RWY  35,  Amdt.  9 
Ciirvallis,  OR.  Corvallis  Muni.  NDB  or  GPS 

RWY  17,  Orig. 
Newport,  OR.  Newport  Muni.  VOR/DME  or 

GPS  RWY  16.  Amdt.  7 
Newport,  OR,  Newport  Muni.  VOR  or  GPS- 

A.  Amdt.  3 
Allentown.  PA.  Allentown  Queen  City  Muni. 

VORorGPS-B,Amdt4 
Allentown.  PA.  Allentown-Bethlehem- 
Easfon.  VOR  or  TACAN  or  GPS-A,  Amdt. 
8 
Allentown.  PA.  Allentown-Bethlehem 

Easton.  NDB  or  GPS  RWY  6.  Amdt.  16 
C-trlisle.  PA,  Carlisle,  VOR/DME  or  GPS-A. 
Amdt.  1 


3995U 


federal  Register  /  Vol.  59,  No.  150  /  Friday,  August  5,  1994  /  Rules  and  Regulations 


,  Cony 


,  Amdt 


itov  n 


JC. 
•  GPS  A 


,  Am  dt. 


G'Sl 


,T14 


Carlisle.  PA. 

Amdt.  2 
Corry,  PA. 

RWY32 
Perkasie,  PA, 

Amdt.  2 
Perkasie,  PA, 

8.  Amdt.  1 
North  Kingsti 

GPS  RWY  34 
Benncttsville, 

DMEor 
Camden,  SC, 

RWY  24 
Camden,  SC 

GPS-A.  Amdt 
Charleston,  SC 

or  GPS  RWY 
Charleston,  SC 

GPS-A,  Orig 
Florence,  SC, 

GPS  RWY  271 
Sioux.  SD,  )oe 

GPS  RWY  15 
Sioux,  SD.  Joe 

3,  Amdt.  23 
Sioux,  SD,  Joe 

TACAN  or 
Columbia/Mouht 

County,  NDB 
Columbia/Mouiit 

County, 
Huntingdon, 

GPS  RWY  1 
Selmer,  TN 

17.  Amdt.  5 
Tuliahoma,  TN, 

Wm  Northen  i 

Amdt.  1 
Tuliahoma,  TN , 

Wm  Northen  i 

Amdt.  3A 
Tuliahoma,  TN , 

Wm  Norther  i 

36,  Amdt.  4 
Tuliahoma.  TN , 

Wm  Northen  i 

3 
Abilene.  TX, 

A,  Amdt.  8 
Abilene,  TX, 

RWY  22 
Abilene,  TX, 

RWY  35R, 
Austin,  TX,  La 

GPS-C.  Amc  t 
Austin,  TX, 

RWY16.  Aniit 
Balling.^r,  TX. 

35.  Amdt.  1 
Baytown,  TX, 

31,  Orig. 
Baytown,  TX, 

13,  Orig. 
Baytown,  TX, 

RWY  26,  Ori^ 
Bavtown,  TX 

GPS  RWY  32 , 
Gruver,  TX,  CI 

A,  Amdt.  1 
Gruver,  TX, 

A,  Amdt.  1 
Lubbock,  TX, 

or  GPS  RWY 
Lubbock,  TX 

Amdt.  6 


O  rlisle,  NDB  or  GPS  RWY  28. 


-Lawrence,  VOR  or  GPS 
4 
Pfennridge,  NDB  or  GPS-A, 


P  snnridge,  VOR  or  GPS  RWY 


R],  Quonset  State,  VOR  or 
Orig. 

,  Marlboro  County,  VOR/ 
,  Amdt.  3 
Woodward  Field,  NDB  or  GPS 

.6B 
W|oodward  Field,  VOR/DME  or 
3A 
Charleston  Executive,  RNAV 
9,  Amdt.  5A 

Charleston  Executive,  VOR  or 
.  Amdt 
F  orence  Regional,  RNAV  or 
Amdt.  2 

"oss  Field,  VOR  or  TACAN  or 
Amdt  19 
f  OSS  Field,  NDB  or  GPS  RWY 
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1  -OSS  Field,  VOR/DME  or 
RWY  33,  Amdt.  10 
Pleasant  TN,  Maury 
or  GPS  RWY  23,  Amdt.  3B 
Pleasant,  TN,  Maury 
VOJVDME  or  GPS-A,  Amdt  3A 
,  Carroll  County,  NDB  or 
\mdt.  1 
Robert  Sibley,  NDB  or  GPS  RWY 

Tuliahoma  Regional  Arpt/ 
Field,  NDB  or  GPS  RWY  18, 

Tuliahoma  Regional  Arpt/ 
Field,  VOR/DME  or  GPS-B, 

Tuliahoma  Regional  Arpt/ 
Field.  RNAV  or  GPS  RWY 

Tuliahoma  Regional  Arpt/ 
Field.  VOR  or  GP.S-A,  Amdt. 

Abilene  Regional  VOR  or  GPS- 

Abilene  Regional  VOR  or  GPS 
Am  it.  3 
A  )ilene  Regional  NDB  or  GPS 
A^idt  4 

eway  Airpark,  VOR/DME  or 
1 

way  Airpark,  RNAV  or  GPS 
.1 
ruce  Field,  NDB  or  GPS  RWY 


I  aytown,  VOR  or  GPS  RWY 
I  aytown,  VOR  or  GPS  RWY 
I  WJ  Airpark,  RNAV  or  GPS 


f  W)  Airpark,  VOR/DME  or 
Amdt  3 
ck  Ranch,  VOR/DME  or  GPS- 


Gr  iver  Muni,  VOR/DME  or  GPS- 


l|ubbock  Inll,  VOR/DME  RNAV 

8,  Amdt  2 
liubbock  Intl,  VOR  or  (;PS-A, 


Lubbock.  TX.  Lubbock  Intl.  NDB  or  GPS 

RWY  17R.  Amdt  15 
Lubbock.  TX.  Lubbock  Intl,  NDB  or  GPS" 

RWY  26,  Amdt.  2 
Lufkin,  TX,  Angelina  County,  VOR  or  GPS 

RWY  33,  Amdt.  13 
Lufkin,  TX,  Angelina  County.  VOR/DME 

RNAV  or  GPS  RWY  15.  Amdt.  4 
Lufkin,  TX,  Angelina  County,  VOR/DME 

RNAV  or  GPS  RWY  7,  Amdt.  3 
Madisonville,  TX.  Madisonville  Muni,  VOR/ 

DME  or  GPS  RWY  18,  Orig. 
Palacios,  TX,  Palacios  Muni,  VOR  or  GPS 

RWY  13,  Amdt  10 
Pampa,  TX.  Penry  Lefors  Field.  NDB  or  GPS 

RWY  17,  Amdt  3 
Pampa,  TX.  Perry  Lefors  Field,  VOR/DME  or 

GPS-A,  Amdt.  1 
Pearsall.  TX.  Mc  Kinley  Field,  VOR/DME  or 

GPS-A,  Amdt.  2 
Wichita  Falls.  TX.  Tom  Danahcr,  VOR/DME 

or  GPS /RWY  35.  Amdt  1 
Yoakum.  TX.  Yoakum  Muni,  NDB  or  GPS 

RWY  31.  Amdt  2 
Blanding,  UT,  Blanding  Muni,  NDB  or  GPS 

RWY  35,  Amdt.  7 
Brigham  City.  UT.  Brigham  City.  NDB  or  GPS 

RWY  34.  Amdt.  6A 
Lynchburg.  VA.  Lynchburg  Regional/Preston 

Glenn  Field.  VOR/DME  or  GPS  RWY  21. 

Amdt  7 
Lynchburg,  VA,  Lynchburg  Regional/Preston 

Glenn  Field,  VOR  or  GPS  RWY  3,  Amdt. 

11 
Roanoke,  VA,  Roanoke  Regional/Woodrum 

Field.  NDB  or  GPS  RWY  33,  Amdt  9 
Roanoke,  VA,  Roanoke  Regional/Woodrum 

Field,  VOR/DME  or  GPS-A,  Amdt.  4 
Olympia,  WA,  Olympia,  VOR  or  GPS-A, 

Orig. 
Olympia,  WA,  Olympia,  VOR/DME  or  GPS 

RWY  35,  Amdt.  11 
Pullman/Moscow,  WA,  Pullman/Moscow 

Regional,  VOR  or  GPS  RWY  5,  Amdt.  6 
Beloit.  WI,  Beloit.  VOR  or  GPS-A.  Amdt.  5 
Burlington.  WI.  Burlington  Muni,  VOR  or 

GPS-A,  Amdt.  1 
Burlington,  WI,  Burlington  Muni,  VOR  or 

GPS  RWY  29,  Amdt.  7 
Marshfield,  WI.  Marshfield  Muni.  NDB  or 

GPS  RWY  4.  Amdt  13 
Marshfield,  WI,  Marshfield  Muni,  NDB  or 

GPS  RWY  16,  Amdt.  9 
Merrill,  WI,  Merrill  Muni,  NDB  or  GPS  RWY 

16,  Amdt  6 
Minocqua-VVoodruff,  WI,  Lakeland/Noble  F. 

Lee  Memorial  Field,  NDB  or  GPS  RWY  18, 

Amdt  12 
Minocqua-VVoodruff.  WI,  Lakeland/Noble  F. 

Lee  Memorial  Field,  NDB  or  GPS  RWY  28, 

Amdt.  11 
Minocqua-Woodniff,  WI,  Lakeland/Noble  F. 

Lee  Memorial  Field,  NDB  or  GPS  RWY  36, 

Amdt.  9 
Oshkosh,  WI,  Wittman  Regional.  VOR  or  GPS 

RWY  18,  Amdt.  6 
Oshkosh,  WI,  Wittman  Regional,  NDB  or  GPS 

RWY  36,  Amdt.  5 
Berkeley  Springs,  WV.  Potomac  Airpark, 

VOR  or  GPS  RWY  29,  Amdt.  5 
Berkeley  Springs,  WV,  Potomac  Airpark, 

VOR/DME  RNAV  or  GPS-A,  Amdt.  1 
Fairmont,  WV,  Fairmont  Muni,  VOR/DME  or 

GPS  RWY  22,  Amdt  4 
Fort  Bridger,  WY,  Fort  Bridger,  VOR  or  GPS 

RWY  22.  Amdt.  1 


Jackson,  WY,  Jackson  Hole,  VOR  or  GP.S-A, 

Amdt.  6 
Jackson.  WY.  Jackson  Hole.  VOR/DMF  or 

GPS  RWY  36.  Amdt.  4 
Newcastle,  WY,  Mondell  Field.  VOR  or  GPS 

RWY31,  Amdt  3 

The  following  are  corrected  procedure 
titles  adding  "or  GPS"  published  in 
Transmittal  Letter  94-14. 

Eureka,  KS,  Eureka.  Muni,  VOR/DME  or  GPS 

RWY  18,  Amdt  1 
Garden  City,  KS,  Garden  City  Regional,  VOR/ 

DME  or  GPS  RWY  35,  Amdt  1 
Minneapolis,  KS,  Minneapolis  City  County. 

VOR/DME  or  GPS  RWY  34,  Orig. 
Easton,  MD,  Easton/Newnan  Field,  NDB  or 

GPS  RWY  22,  Amdt  8 
Fergus  Falls,  MN,  Fergus  Falls  Muni-Einar 

Mickelson  Fid.  VOR  or  GPS  RWY  13.  Orig. 
Minneapolis.  MN.  Anoka  County-Blainc 

Airport  (Janes  Field).  RNAV  or  GPS  RWY 

17,  Amdt  2 
Minneapolis,  MN,  Anoka  County-Blaine 

Airport  (Janes  Field),  VOR  or  GPS  RWY  8, 

Amdt  10 
Warrensburg,  MO,  Skyhavcn,  VOR/DME  or 

GPS-A,  Orig. 
Caldwell.  NJ.  Essex  County,  NDB  or  GPS-A, 

Amdt.  4A 
Millville,  NJ,  Millville  Muni,  VOR  or  GPS 

RWY  19,  Amdt  3A 
Buffalo.  NY.  Greater  Buffalo  Intl,  RNAV  or 

GPS  RWY  32,  Amdt.  5A 
Calverton,  NY,  Calverton  Naval  Weapons 

Industrial  Reserve  Plant,  VOR/DME  OR 

TACAN  or  GPS-A,  Amdt.  2 
White  Plains.  NY,  Westchester  County,  VOR/ 

DME  or  TACAN  or  GPS-A,  Amdt.  3A 
White  Plains.  NY,  Westchester  County,  VOR/ 

DME  RNAV  or  GPS  RWY  34,  Amdt  6 
Chandler,  OK,  Chandler  Muni.  NDB  or  GPS 

RWY  17,  Amdt  3  BECOMES— NDB  or  GPS 

RWY  35,  Orig. 
Clinton,  OK.  Clinton-Muni.  NDB  or  GPS 

RWY  35.  Amdt.  5 
Clinton,  OK,  Clinton-Sherman,  VOR-1  or 

GPS  VOR  RWY  35L.  Amdt  10— is 

RESQNDED. 
Clinton.  OK,  Clinton-Sherman,  NDB  or  GPS 

RWY  17R,  Amdt  10 
Lamesa,  TX,  Lamesa  Muni,  NDB  or  GPS  RWY 

16,  Amdt  2 
Laredo,  TX,  Laredo  Intl,  VOR/DME  or 

TACAN  or  GPS  RWY  14,  Amdt.  8 
San  Angelo,  TX,  Mathis  Field,  VOR  or  GPS 

RWY  21,  Amdt  15 
Sherman/Denison,  TX,  Grayson  County,  NDB 

orGPSRWY17L,Amdt8 
Galax-Hillsville,  VA,  Twin  County,  NDB  or 

GPS-A,  Amdt  4 
Galax-Hillsville,  VA,  Twin  County,  VOR/ 

DME  or  GPS  RWY  18,  Amdt.  4 
Bluefield,  WV.  Mercer  County,  VOR/DME  or 

GPS  RWY  23,  Amdt.  2B 
Greybull,  WY.  South  Big  Horn  County,  NDB 

or  GPS  RWY  33,  Amdt  1 

[FR  Doc.  94-19119  Filed  8-4-94;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Disclosures  Regarding  Energy 
Consumption  and  Water  Use  of  Certain 
Home  Appliances  and  Other  Products 
Required  Under  the  Energy  Policy  and 
Conservation  Act  ("Appliance  Latjeling 
Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  publishing  the  ranges 
of  comparability  to  be  used  on  required 
labels  for  central  air  conditioners  and 
heat  pumps  and  by  updating  the  annual 
national  average  cost  figure  for 
electricity  to  be  used  in  the  cost 
calculation  formula  required  on  fact 
sheets  and  in  directories.  These  cost 
figures  are  for  consumers  to  use  to 
calculate  their  own  heating  and  cooling 
costs. 

EFFECTIVE  DATE:  December  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills.  Attorney.  Division  of - 
Enforcement.  Federal  Trade 
Commission.  Washington.  DC  20580 
(202-326-3035). 

SUPP1.EMENTARY  INFORMATION:  Section 
324  of  the  Energy  PoUcy  and 
Conservation  Act  of  1975  (EPCA)  > 
requires  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances.  Central  air 
conditioners  (including  heat  pumps)  are 
included  as  one  of  the  categories.  The 
statute  also  requires  the  Department  of 
Energy  ("DOE")  to  develop  test 
procediu^s  that  measure  how  much 
energy  the  appliances  use.  In  addition. 
DOE  is  required  to  determine  the 
representative  average  cost  a  consumer 
pays  for  the  different  types  of  energy 
available. 

On  November  19. 1979,  the 
Commission  issued  a  final  Rule 
covering  seven  of  the  thirteen  appliance 
categories  that  were  then  covered  by 
DOE  test  procedures:  refrigerators  and 
refrigerator-freezers,  freezers. 


'  Pub.  L.  94-163.  89  Slat.  871, 42  U.S.C.  6294 
(Dec.  22. 1975). 

-44  FR  66466.  t6  CFR  Part  305  (Nov.  19.  1979). 
The  Staiemehi  of  Basis  and  Purpose  for  the  final 
Rule  descril)es  the  reasons  the  Commission 


dishwashers,  water  heaters,  clothes 
washers,  room  air  conditioners  and 
fumaces.2  On  December  10, 1987.  the 
Commission  amended  the  Appliance 
Labeling  Rule  by  extending  its  coverage 
to  central  air  conditioners  and  heat 
pumps.  For  these  products,  the 
Commission  adopted  a  disclosure 
scheme  that  consists  of  labels  showing 
simple  energy  efficiency  and  range 
information,  together  with  a 
requirement  to  disclose  further 
efficiency  and  cost  information  by 
means  of  either  fact  sheets  or  a  listing 
in  a  general  directory  containing  such 
information.^ 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.*  These 
reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  cost  or  energy  efficiency  rating 
for  the  appliances  derived  fi-om  tests 
performed  pursuant  to  the  DOE  test 
procedures.  The  reports  also  contain  the 
mode!  number,  the  number  of  tests 
performed  on  each  model,  and  the 
capacity  of  each.  Because  the  costs  for 
the  various  types  of  energy  change 
yearly,  and  because  manufacturers 
regularly  add  new  models  to  their  lines, 
improve  existing  models  and  drop 
others,  the  data  base  from  which  the 
ranges  of  comparability  are  calculated  is 
constantly  changing.  To  keep  the 
required  information  in  line  with  these 
changes,  the  Commission  is  empowered, 
under  §  305.10  of  the  rule,  to  publish 
new  ranges  (but  not  more  often  than 
annually)  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 
must  publish  a  statement  that  the  prior 
range  or  ranges  remain  in  effect  for  the 
next  year. 

The  annual  reports  for  central  air 
conditioners  (including  heat  pumps) 
have  been  received  and  analyzed  by  the 
Commission.  New  ranges  based  upon 
them  are  herewith  published.  These 
ranges  will  supersede  the  current 
ranges,  which  were  published  on 
September  25.  1992.5 


In  addition,  this  Notice  provides  an 
updated  figure  for  the  annual  national 
average  cost  of  electricity.  This  figure, 
along  with  national  average  cost  figures 
for  natural  gas.  propane,  heating  oil  and 
kerosene,  is  published  annually  by  the 
Department  of  Energy  for  the  industry's 
use  in  calculating  the  cost  figures 
required  by  the  Commission's  Rule.  The 
cost  figure  for  electricity  must  be  used 
in  the  cost  calculation  formulas  that 
appear  in  Appendices  H  and  I.  These 
formulas  must  be  provided  on  fact 
sheets  and  in  directories  so  consumers 
can  calculate  their  own  costs  of 
operation  for  the  central  air  conditioners 
and  heat  pumps  that  they  are 
considering  purchasing.  The  updated 
figure,  which  DOE  published  on 
December  29. 1993.^  and  which  the 
Commission  published  on  February  8. 
1994.'  is  8.41  cents  per  kilowatt-hour. 
The  formulas  (and  calculations)  in  both 
Appendices  have  been  changed  to 
refiect  this. 

In  consideration  of  the  foregoing,  the 
Commission  revises  Appendices  H(l) 
and  (2)  and  1(1)  and  (2)  of  its  Appliance 
Labeling  Rule  by  publishing  the 
following  ranges  of  comparability  and 
cost  figures  for  use  in  the  labeling  and 
advertising  of  central  air  conditioners 
and  heat  pumps  beginning  December 
28,  1994. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— [AMENDEDJ 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendix  H  of  Part  305  is  amended 
by  revising  section  1.  "Range 
Information,"  to  read  as  follows: 

Appendix  H — Cooling  Performance 
and  Cost  for  Central  Air  Conditioners 

I.  Range  Information: 


declined  to  cover  the  other  categories  of  covered 
products.  Id.  at  66467-69. 

^  52  FR  46888. 

*  Reports  for  central  air  conditioners  (including 
heat  pumps)  are  due  by  July  1. 


'  57  FR  44331. 
"  58  FR  68901 . 
•  59  FR  5699 
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Manufacturer's  rated  cookng  capacity  (IBUi/hi.) 


8<ngto  Pactage  tMts 


CertutMfCv^fioaenfpoobng  Oritur. 

Mt  cflpacjifea ^. 

HfloC  Pumpt  (CooAng  Functiof^: 

Alt  capac^tiea 

Centiat  Air  Condjtiofiers  ^kwBng  Only): 

Affeapadi 
Heat  Ptvnp*  (Cobing  Functton): 


At 


SpNt  System  Units 


Range  otSEER^ 


Low 


rngn 


a70 

12J0 

9.70 

%2M 

1Q.0O 

t7.0O 

laoo 

t&40 

cndtaiH   Maeiide^ 

Insectioa|2of  App< 


AppsNdixl 

3.  In  sectioa|2  of  Appendix  H  of  Part 
305.  the  text  aild  formulas  are  amended 
by  removing  tne  figure  "8.25a" 
wboaver  it  appears  and  by  adding,  in 


its  place,  the  figure  "8.41c".  Jn  addition, 
the  text  and  fbrmulas  are  amended  by 
removing  the  figure  "IZ-SO*"  wherever- 
it  appears  and  by  adding,  in  its  place, 
the  figure  "12.62e". 


4.  App«f)dix  I  of  Part  305  is  amended 

by  revising  section  1,  "Range 
InfOTmation,"  to  read  as  follows: 

Appendix  I— Heating  Performance  and 
Cost  for  Central  Air  Coodltiorters 

'l.Itonge  Information: 


Manufacturer's  rated  healing  ca|>ac>ty  (BtU^Aw.) 


Heat  Pumps  fUe  Ming  Function): 

Ai  fafiafiUfi ~_~ 

i 
Heat  Pvmf»  (Hearting  Function): 

Ai4 


Sftigie  Paclcags  tioits 
SpUt  System  UnMs 


TheHSPF 
value  based  on 
design  heat 


sqall  be  the  Region  IV 
the  appropriate  average 
from  the  table  below. 


Io«s 


Range  of  HSPF^ 


Low 


6.60 


6.60 


Hi|^  > 


7.90 


tO.20 


Appendix  I    (AiiendadI 

5.  In  section  2  of  Appendix  I  of  Part 
305,  the  text  ai  id  formulas  are  amended 
by  removing  ti  e  figure  "8.25e" 
wherever  it  ap  )ears  and  by  adding,  in 
its  place,  the  fi  ;ure  "8.41c".  In  addition, 
the  text  and  fo  mulas  are  amended  by 
removing  the  f  gure  "12.38c'*  wherever 
it  appears  and  by  adding,  in  its  place, 
the  figure  "12- >2«", 

By  direction  a  Fthe  Cbmmission. 
DonaM  S.  Oark 

Secretary. 
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DEPARTMEirr  OF  STATE 

Bureau  of  Consular  Affairs 

22CFRPart42 
Public  Notice  204q 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act,  As  Amended 

agency:  Bureau  of  Consular  Affairs, 

State. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  immigrant 
visa  regulations  to  make  clear  that  the 
Department  has  the  authority  to 
determine  where  an  alien's  immigrant 
visa  application  shall  be  processed  and 
to  revise  the  text  thereof  for  clarity  and 
consistency  of  usage. 
EFFECTIVE  DATE:  September  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully,  III,  Director,  Office 
of  Legislation,  Regulations,  and 
Advisory  Assistance,  Visa  Office,  (202) 
663-1184. 
SUPPLEMENTARY  INFORMATION: 

On  April  28, 1994,  the  Etepartment 
published  a  proposed  rule  (59  FK 
21948)  to  amend  22  CFR  42.61(a}  to 
make  explicit  that  the  Department  has 


the  authority  to  make  exceptions,  for 
policy  or  op^ational  reastms,  to  the 
general  rules  concerning  where  an 
application  for  an  immigrant  visa  shall 
be  made.  The  period  for  comment  on 
theproposal  ended  on  N4ay  31, 1994. 

Tne  Department  received  one 
comment  during  the  period.  The 
commenter  opposed  promulgation  of 
the  prc^>osed  revisitm  on  several  bases, 
one  of  which  appears  to  derive  from  a 
misreading  of  the  legislative  history  of 
the  1952  Act.  Accordingly,  it  appears 
that  a  bit  of  the  history  of  this  provision 
may  be  appropriate. 

The  Immigration  Act  of  1924  did  not 
contain  a  specific  provision  r^arding 
place  of  application  for  an  immigration 
visa.  Instead,  it  simply  authorized  the 
Secretary  of  State  to  make  regulations 
regarding  the  "form"  in  which  such 
applications  were  to  be  made. 

For  many  years  the  Department's 
instructions  on  the  subject  of  place  of 
application  were  included  in  Visa 
Supplement  A,  which  contained  a  series 
of  Notes  for  the  guidance  of  consular 
officers  in  processing  visa  applications. 
As  of  November  1, 1940.  Note  87  read 
as  follows: 

"Aliens  will  ordinarily  make  their 
applications  for  immigrali(»i  visas  to  the 
consul  in  whose  district  they  reside. 


"The  applications  of  nonquota 
immigrants  may  be  accepted  outside 
.    their  home  districts  provided  they 
present  satisfactory  evidence  to  the 
consul  of  their  nonquota  status  under 
section  4  of  the  Act  and  of  their 
admissibility  to  the  United  States  under 
the  immigration  laws.  If  such 
satisfactory  evidence  is  not  produced 
the  consul  to  whom  the  alien  applies 
may  request  the  assistance  of  the  consul 
in  the  alien's  home  district  in 
investigating  the  case  or  refer  the     ,-' 
applicant  to  that  consul. 

"The  application  of  quota  immigrants 
may  be  accepted  outside  their  home 
districts  provided — 

"(1)  A  quota  number  is  available  or 
can  be  obtained  for  the  issuance  of  the 
visa. . 

"(2)  The  consul  is  satisfied  that  in 
issuing  the  visa  the  alien  will  not  be 
accorded  undue  priority  over  other 
applicants  awaiting  their  turns  in  the 
alien's  home  district. 

"(3)  The  alien  presents  satisfactory 
evidence  to  the  consul  of  his 
admissibility  into  the  United  States 
under  the  immigration  laws.  If  such 
satisfactory  evidence  is  not  produced 
the  consul  may  request  the  assistance  of 
the  consul  in  die  alien's  home  district 
in  investigating  the  case,  or  refer  the 
applicant  to  that  consul." 

In  1946 1he  Department  promulgated 
formal  regulations  governing  the  visa 
process.  After  a  redesignatiOn  of  the 
regulations  in  1948,  the  regulation 
concerning  place  of  immigrant  visa 
application  read  as  follows: 

"42.317  Where  immigration  visa 
application  may  be  made,  (a)  An 
application  for  an  immigration  visa  may 
he  made  at  any  American  consular 
office,  or  other  office  specifically 
designated,  which  has  been  authorized 
to  issue  immigration  visas.  No  consular 
agency  may  issue  immigration  visas. 

"(b)  An  alien  ordinarily  should  make 
his  application  for  an  immigration  visa 
at  the  American  consular  office  in  his 
foreign  home  district.  An  alien  who 
deliberately  leaves  his  foreign  home 
district  for  the  purpose  of  making  an 
application  for  an  immigration  visa 
elsewhere  will  be  referred  back  to  the 
American  consular  office  in  his  home 
district.  However,  an  alien  may  apply 
for  an  immigration  visa  at  a  consular 
office  outside  his  foreign  home  district 
if  the  consular  officer  to  whom  he 
applies  is  satisfied: 

"(l)  That  the  alien  has  a  bona-fide 
reason  for  applying  outside  of  his 
foreign  home  district; 
"(2)  Of  the  alien's  true  identity; 
"(3)  That  the  alien  has  no  adverse 
record  in  hisiforeign  home  district 


which  would  preclude  the  issuance  of 
an  immigration  visa  to  him;  and 

"(4)  That  the  alien  is  in  possession  of 
all  the  'available'  documents  which  can 
be  obtained  fit)m  his  home  district. 

"fc)  In  no  case  of  an  adult  who  is  not 
well  and  favorably  knovyrn  to  the 
principal  consular  officer  should  an 
immigration  visa  be  issued  outside  of 
the  alien's  home  foreign  district  without 
notification  to,  and  receipt  of  clearance 
fromj  the  consular  officer  in  the  alien's 
foreign  home  district,  the  principal 
consular  office  in  the  foreign  country  of 
the  alien's  nationahty,  or  the  principal 
consular  office  in  the  foreign  country  of 
the  alien's  birth,  whichever  is  the 
nearest  office  most  likely  to  have  a 
previous  record  regarding  the  alien. 

"(d)  For  the  purposes  of  this  section 
an  alien's  foreign  home  district  shall 
ordinarily  be  considered  as  that  district 
of  a  foreign  country  in  which  the  alien 
has  a  domicile,  or  in  which  he  has  lived 
for  the  last  five  years.  However,  an  alien 
who  has  in  good  faith  abandoned  his 
domicile  in  his  former  home  country 
without  any  purpose  of  circumventing 
the  immigration  laws  of  the  United 
States  may  have  his  visa  application 
accepted  at  an  American  consular  office 
in  the  district  in  which  he  may  be 
temporarily  residing  or  sojourning  while 
awaiting  an  opportimity  to  immigrate 
into  the  United  States.  In  such  cases, 
however,  the  provisions  of  paragraphs 
(b)  and  (c)  of  this  section  are  applicable. 

"(e)  Questionable  cases  may  be 
reported  to  the  Department  for  a  ruling 
on  the  question  of  jurisdiction." 

This  regulation  remained  in  effect 
until  promulgation  of  the  revised  visa 
regulations  implementing  the 
Immigration  and  Nationality  Act  of 
1952. 

The  pertinent  provision  of  the 
Immigration  and  Nationality  Act — 
section  222(a)— is  similar  to  its 
predecessor— section  7  of  the 
Immigration  Act  of  1924 — but  is  also 
different  from  it  in  very  significant 
ways.  Unlike  its  predecessor,  which  was 
silent  on  the  subject  of  place  of 
application,  section  222(a)  specifically 
authorizes  the  Secretary  of  State  to 
provide  by  jegulation  for  place  of 
application.  The  legislative  process 
which  led  to  this  provision  is  of  interest 
because  the  commenter  apparently 
encountered  a  portion  of  it  and 
misunderstood  what  was  occurring. 

As  introduced,  both  H.R.  5678  (Cong 
Walter)  and  S.  2550  (Sen.  McCarran) 
included  in  the  proposed  new  section 
INA  222(a)  the  following  sentence^ 
"Such  application  shall  be  filed  only 
with  the  consular  officer  in  whose 
district  the  applicant  shall  have 
established  his  residence,  except  that  an 


application  for  an  immigrant  visa  under 
the  Displaced  Persons  Act  of  1948,  as 
amended,  and  under  INA  101(a)(27) 
may  be  filed  with  such  consular  offictr 
as  may  be  designated  by  regulations." 
During  the  legislative  process  in  the 
Senate,  this  sentence  remained 
unchanged  and  was,  thus,  a  part  of  the 
bill  when  it  was  approved  by  the 
Senate.  In  the  House,  however,  the 
Judiciary  Committee  approved  a  series 
of  amendments  to  Mr.  Walter's  original 
text,  one  of  which  (Amendment  9) 
deleted  the  sentence  from  H.R.  5678. 
The  text  of  Amendment  9  appears  at 
page  2  of  House  Report  1365  of  February 
14, 1952,  which  accompanied  H.R. 
5768,  and  there  is.  at  page  54  of  the 
Report,  a  paragraph  which  explains  the 
amendment  and  the  thinking  of  the 
Committee  in  making  it.  The  paragraph, 
in  its  entirety,  reads  as  follows: 

"Amendment  9  (to  sec  222)  reflects 
the  committee's  cognizance  of  the 
unprecedented  number  of  persons  who 
have  been  uprooted  and  dislocated 
during  World  War  II  or  due  to  events 
subsequent  thereto.  The  amendment  is 
designed  to  alleviate  hardship  which 
might  be  caused  by  a  rigid  requirement 
that  visa  appHcations  'shall  be  filed  only 
with  the  consular  officer  in  whose 
district  the  applicant  shall  have 
established  his  residence.'  It  is  believed 
that  the  Secretary  of  State  will,  by 
regulations  provide  for  a  more  flexible 
requirement  regarding  the  place  of  filing 
of  visa  applications  in  both 
nonimrhi^nt  and  immigrant  cases. 
Existing  regulations  could  very  weil 
serve  as  a  pattern  for  the  new  rules  to 
be  promulgated." 

As  a  result  of  this  particular 
amendment,  H.R.  5678.  as  approved  by 
the  House  of  Representatives,  containid 
no  statutory  provision  whatever 
reg.irding  place  of  application.  Thus,  the 
question  of  how  to  deal  with  place  of 
application  for  an  immigrant  visa  liad  to 
be  disposed  of  in  the  conference  on  the 
differing  House  and  Senate  versions. 
The  Conference  Report  on  H.R.  5678— 
House  Report  2096  of  June  9, 1952— sets 
forth  the  text  of  the  Immigration  and 
Nationality  Act,  as  enacted.  The 
sentence  establishing  the  restrictive  rule 
about  place  of  application  was  dropped 
and  the  phrase  "and  at  such  place"  was 
inserted  in  the  first  sentence  of  section 
222(a).  While  the  Statement  of  Mancgers 
on  the  Part  of  the  House  (at  pp.  127-29 
of  House  Report  2096)  is  silent  on  this 
subject  and  there  is  no  statement  of  the 
Senate  managers,  the  Department 
believes  it  fair  to  conclude  that  the 
Congress,  after  due  consideration  of  the 
issue,  consciously  decided  to  leave  the 
determination  of  place  of  immigrant 
visa  application  to  the  Secretary  of  State 
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and  to  make  th  at  decision  explicit  by 
codifying  it. 

The  comme$ter  contended  that  the 
purpose  of  the  Congress  was  "to  reduce 
the  burden  on  displaced  aliens  in  the 
visa  application  process"  and  quoted 
from  the  Hous }  Report  statement 
reproduced  abave  in  support  of  this 
contention.  Th  e  commenter  omitted  the 
last  two  sentei  ces  of  the  paragraph  and 
appears  to  havB  misunderstood  the 
point  being  m.de. 

In  reality,  th  s  Committee  was  acting 
to  preserve  the  status  quo  insofar  as  the 
filing  of  immij  rant  visa  applications 
was  concemet .  As  is  clear  from  the 
discussion  abc  ve.  the  ultimate  outcome 
was  to  preserve  the  status  quo.  but  to 
make  explicit  he  Secretary's  authority 
to  determine  b  y  regulations  the  place  of 
immigrant  via  i  application  by  codifying 
it  in  the  first  s  (ntence  of  section  222(a) 
of  the  Act. 

Thus,  there  s  clear  connection 
between  the  n  gulations  implementing 
the  Immigrati<  n  Act  of  1924  and  those 
implementing  the  Immigration  and 
Nationality  A(  t.  as  amended.  Moreover, 
it  is  clear  that  the  basis  of  the 
regulations  sii  iply  has  not  been  that 
asserted  by  thi  t  commenter.  The 
commenter  se  «  the  regulations 
governing  plai  e  of  application  as 
intended  to  b«  nefit  alien  visa 
applicants.  Qi  ite  to  the  contrary,  while 
the  Departmer  X  has  attempted  to  give 
aliens  broad  n  atice  of  the  procedures 
that  will  gene!  ally  apply  in  "ordinary 
circumstance* ,"  it  is  clear  that  the 
regulations  ha  I'e  always  been  intended 
for  the  benefit  of  the  Government,  giving 
it  the  flexibili  y  to  decide  where 
immigrant  vis  i  applications  will  be 
processed.  Th  s  flexibility  has 
traditionally  t  een  important  for  two 
significant  vei  sons. 

First,  there  las  always  been  a 
profound  com  ;ern  that  an  alien  not 
avoid  meanin  ;ful  examination  of  his  or 
her  admissibi  ity  by  having  the  visa 
application  p;  ocessed  by  a  consular 
office  in  an  ar  ta  remote  from  his  or  her 
country-  of  res  dence.  Insofar  as  the 
constraints  in  the  resources  of  a 
particular  con  >ular  office  render 
knowledgeabl  j  assessment  of  the 
application  m  ire  difficult,  the  workload 
management  jsues  discussed  below  are 
ai?o  relevant  lere. 

Second,  the  Department  has  always 
had  major  cor  cems  about  the 
management  ( if  the  consular  function. 
There  has  ne\  er  been  a  time  when  the 
Department  h  is  not  had  constraints  on 
its  resources,  ilonsular  staffing  has  been 
subject  to  tho  e  constraints  as  has  every 
other  aspect  c  the  Department's 
•operations.  F(  r  that  reason,  it  has 
always  been  c  f  great  importance  to  the 


Department  both  to  have  the  authority 
to  apportion  available  resources  in  a 
inanner  responsive  to  the  level  of 
demand  for  services  and  to  have  a  basis 
for  predicting  levels  of  demand.  The 
ability  to  specify  where  intending 
immigrants  will  be  authorized  to  apply 
for  an  immigrant  visa  is  crucial  from 
both  points  of  view. 

In  addition,  it  is  noteworthy  that  the 
Department  frequently  has  to  adjust  its 
handling  of  the  visa  workload  because 
of  world  events.  The  statutory  scheme, 
by  leaving  the  place  of  application  to  be 
determined  under  Departmental 
regulations,  allows  this  flexibility. 

The  commenter  also  expressed 
concern  about  the  fact  that  the  current 
regulation  allows  for  the  processing  of 
an  application  by  a  consular  office  in  an 
area  where  the  alien  is  physically 
present  but  has  no  residence  if  the  alien 
"expects"  to  remain  in  the  area 
throughout  the  necessary  processing 
time  while  the  proposed  regulation 
would  require  the  alien  to  establish  his 
or  her  ability  to  remain  there  for  that 
time.  The  commenter  sees  that  change 
as  being  of  major  significance. 

The  Department  believes  that  this 
concern  ignores  reality  and  that  the 
change  in  wording  merely  reflects  that 
reality.  A  consular  officer  will  not 
ordinarily  accept  an  alien's  assertion 
that  he  or  she  expects  to  remain  in  the 
area  for  the  requisite  period  of  time 
without  a  basis  for  believing  the 
assertion  to  be  true.  Thus,  the  consular 
officer  will  ordinarily  inquire  further 
into  the  matter  if  the  alien  merely  makes 
the  bald  assertion  with  no  explanation 
for  its  basis.  Moreover,  it  is  the 
Department's  position  that  a  consular 
officer  may  properly  decline  to  accept 
the  application  for  processing  if  it 
reasonably  appears  that  the  alien's 
asserted  expectation  is  unrealistic  or 
otherwise  ill-founded. 

In  light  of  the  foregoing,  the 
Department  believes  that  the  proposed 
change  in  wording  does  not  have  the 
significance  the  commenter  apparently 
has  ascribed  to  it. 

The  commenter  asserts  that 
incorporation  into  the  proposed 
regulation  of  the  phrase  "Unless 
otherwise  directed  by  the  Department" 
has  the  effect  of  rendering  the  regulation 
meaningless.  The  Department  strongly 
disagrees. 

As  pointed  out  in  the  commentary 
accompanying  the  proposed  rule,  the 
Department's  position  is  that  it  has 
always  hadthe  authority  reflected  in 
this  phrase  and  that  this  proposal  does 
nothing  more  than  make  explicit  what 
has  always  been  implicit.  Moreover,  this 
comment  presumes  that  the  Department 
has  in  the  past  made,  or  intends  in  the 


future  to  make,  frivolous  use  of  this 
authority.  The  Department  can  find 
nothing  objectionable  in  the 
establishment  of  a  general  rule,  which 
will  apply  and  guide  consular  officers  in 
all  normal  circumstances,  but  which 
may  be  modified  by  the  Department  as 
necessary  in  those  situations  in  which 
operational  or  policy  considerations , 
require  it. 

Finally,  the  commenter  has  asserted 
that  the  first  and  second  sentences  of 
the  proposed  regulation  have  the  effect 
of  requiring  that  an  alien  permitted  to 
apply  at  the  consular  office  in  the  area 
in  which  he  or  she  is  physically  present 
also  apply  at  the  consular  office  in  the    - 
area  of  the  alien's  residence.  The 
Department  wishes  to  ensure  the 
commenter  that  it  had  no  intention  of 
producing  such  a  state  of  affairs. 

A  review  of  prior  versions  of  this 
regulation  indicates  that,  prior  to  the 
1987  recodification  of  the  visa 
regulations,  the  concepts  now  set  forth 
in  several  shorter  sentences  were 
included  in  a  single  long  compound 
sentence.  It  is  apparently  the  division  of 
the  regulations  into  shorter  sentences 
which  has  created  the  doubt  in  the 
commenter's  mind  about  the 
Department's  intentions  here. 
Accordingly,  the  Department  has 
decided  that  the  first  two  sentences  of 
the  proposed  text  should  be  editorially 
amended  to  read  as  follows: 

"Unless  otherwise  directed  by  the 
Department,  an  alien  applying  for  an 
immigrant  visa  shall  make  application 
at  the  consular  office  having  jurisdiction 
over  the  alien's  place  of  residence; 
except  that,  unless  otherwise  directed 
by  the  Department,  an  alien  physically 
present  in  an  area  but  having  no 
residence  therein  may  make  application 
at  the  consular  office  having  jurisdiction 
over  that  area  if  the  alien  can  establish 
that  he  or  she  will  be  able  to  remain  in 
the  area  for  the  period  required  to 
process  the  application." 

While  there  appears  to  have  arisen  a 
general  prejudice  against  the  compound 
sentence  in  recent  years,  the  Department 
trusts  that,  in  this  case,  it  will  be  seen 
as  clarifying  rather  than  obscuring  the 
issue. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
In  addition,  this  rule  would  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  This  rule  has 
been  reviewed  as  required  under  E.O. 
12778  and  certified  to  be  in  compliance 
therewith.  This  rule  is  exempt  from 
review  under  E.O.  12866.  but  has  been 
reviewed  internally  by  the  Department 
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to  ensure  consistency  with  the 
objectives  thereof 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Application,  Immigrants, 
Visas. 

Accordingly,  22  CFR  Part  42  is 
amended  as  follows: 

PART  42— {AMENDED] 

1.  The  authority  citation  for  Part  42 
continues  to  read: 

Authority:  8  U.S.C.  1104;  8  U.S.C  1202. 

2.  Section  42.61  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§42.61    Place  o(  application. 

(a)  Alien  to  apply  in  consular  district 
of  residence.  Unless  otherwise  directed 
by  the  Department,  an  alien  applying  for 
an  immigrant  visa  shall  make 
application  at  the  consular  office  having 
jurisdiction  over  the  alien's  place  of 
residence;  except  that,  unless  otherwise 
directed  by  the  Department,  an  alien 
physically  present  in  an  area  but  having 
no  residence  therein  may  make 
application  at  the  consular  oflice  having 
jurisdiction  over  that  area  if  the  alien 
can  establish  that  he  or  she  will  be  able 
to  remain  in  the  area  for  the  period 
required  to  process  the  application. 
Finally,  a  consular  office  may,  as  a 
matter  of  discretion,  or  shall,  at  the 
direction  of  the  Department,  accept  an 
immigrant  visa  application  from  an 
alien  who  is  neither  a  resident  of,  nor 
physically  present  in,  the  area 
designated  for  that  office  for  such 
purpose.  For  the  purposes  of  this 
section,  an  alien  physically  present  in 
the  United  States  shall  be  considered  to 
be  a  resident  of  the  area  of  his  or  her  last 
residence  prior  to  entry  into  the  United 
States. 
»   .     •        •        •        • 

Dated:  August  1.1994.        .    ' 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  94-19090  Filed  8-4-94;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  103 

[Docket  No.  R-84-1744;  FR-3754-f-01] 

Fair  Housing  Complaint  Processing 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  HUD's  Fair 
Housing  Complaint  Processing 


regulations.  The  regulations  govern  the 
authority  under  sections  812(g)  and  (h) 
of  the  Fair  Housing  Act  (the  Act)  to 
make  and  issue  determinations  of 
reasonable  cause  to  believe  that  a 
discriminatory  practice  has  occurred 
and  issue  charges  detaifing  the 
determination,  and  the  authority 
pursuant  to  section  810|c)  of  the  Act  to 
refer  to  the  Attorney  General  matters 
involving  breaches  of  conciliation 
agreements. 

EFFECTIVE  DATE:  September  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
K.  Pratt,  Director,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  S.W..  Room  5206, 
Washington,  D.C.  20410-2000; 
telephone  (202)  708-0836;  TDD  (202) 
708-0015.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  Sections 
812(g)  and  (h)  of  the  Fair  Housing  Act 
authorize  the  Secretary  to  make 
determinations  of  reasonable  cause  to 
believe  that  a  discriminatory  housing 
practice  has  occurred.  Section  810(c) 
authorizes  the  Secretary  to  refer  to  the 
Attorney  General  matters  involving 
possible  breaches  of  conciliation 
agreements  by  respondents  for 
enforcement.  Regulations  found  at  24 
CFR  parts  103  and  104  govern  the 
conduct  of  investigations  under  the  Act 
by  the  Assistant  Secretary  and  the 
taking  of  enforcement  action  in  a 
number  of  situations. 

This  rule  amends  portions  of  24  CFR 
part  103  to  clarify  that  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (and  the  Deputy  Assistant 
Secretary  for  Investigations  and 
Enforcement),  rather  than  the  General 
Counsel,  is  authorized  to  make  and 
issue  determinations  of  reasonable 
cause  to  believe  that  a  discriminatory 
housing  practice  has  ocx;urred  and  issue 
charges  based  on  the  determinations, 
and  the  authority  to  refer  matters 
involving  possible  breaches  of 
conciliation  agreements  to  the  Attorney 
General. 

This  authority  was  previously 
delegated  to  the  General  Counsel  and 
Deputy  General  Counsel  of  the 
Department  by  the  Secretary.  Through 
this  final  rule,  the  Secretary  has  now 
revoked  the  delegation  to  the  General 
Counsel  and  the  Deputy  Genera! 
Counsel  of  this  authority  and  delegated 
the  authority  to  the  Assistant  Secretary. 

Other  Matters 

Justification  for  final  rule.  In 
accordance  with  its  own  regulations  on 
rulemaking  in  24  CFR  part  10,  the 


Department  generally  publishes  a  rule 
for  public  comment  before  issuing  a  rulf? 
for  effect.  Part  10  provides,  however, 
that  notice  and  comment  rulemaking 
may  be  omitted  with  respect  to  rules 
governing  the  Department's  organization 
or  its  own  internal  practices  or 
procedures.  This  final  rule  is  one 
meeting  that  is  standard,  and  is 
therefore  issued  without  opportunity  for 
prior  public  comment. 

Environmental  Impact.  In  accordance 
with  40  CFR  1508.4  of  the  regulations  of 
the  Council  on  Environmental  Quality 
and  24  CFR  50.20(k)  of  the  HUD 
regulations,  the  policies  and  procedures 
contained  in  this  rule  relate  only  to 
internal  administrative  procedures 
whose  content  does  not  constitute  a 
development  decision  nor  affect  the 
physical  condition  of  project  areas  or 
building  sites  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Regulatory  Flexibility  Act.  The 
Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  document 
before  publication  and  by  approving  it 
certifies  that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  reflects  a  delegation  of 
authority  by  the  Secretary  under  the 
Fair  Housing  Act. 

Executive  Order  12606,  The  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  this 
rule  will  not  have  a  significant  impact 
on  family  formation,  maintenance,  or 
well-being.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Executive  Order  12611,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12611,  Federalism,  has 
determined  that  this  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications. 
Specificallv.  the  rule  will  not 
substantially  alter  the  established  roles 
of  HUD  and  the  States  and  local 
governments.  As  a  result,  the  rule  is  not 
subject  to  review. 

Semiannual  Regulatory  Agenda.  This 
rule  was  not  listed  on  the  Department's 
semiannual  regulatory  agenda  published 
on  April  25. 1994  at  59  FR  20424  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 
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List  of  Subject  s 

Administrat  ve 
procedure.  Ag  fd 
individuals  w 
Intergovemmtkita 
Investigations 
Reporting  and 
requirements. 

Accordingly 
the  preamble. 
Federal  Regu 
amended  as  follows 


in  24  CFR  Part  103 

practice  and 
Fair  housing, 
ith  disabilities. 
1  relations. 

Mortgages.  Penalties, 

recordkeeping 


I ,  for  the  reasons  stated  in 
itle  24  of  the  Code  of 
l<  tions.  part  103.  is 


PART 
COMPLAINT 


Authority:  42 
3619. 


1(13 


§103.335    [Amended] 

2.  Section 
removing  the 
and  inserting ' 
their  place. 

3.  Section 
revising  paragja 
(c).  to  read  as 


103— FAIR  HOUSING— 
f  ROCESSING 


1.  The  authdrity  citation  for  part  103 
continues  to  n  ad  as  follows: 


L'.S  C.  3535(d)  and  1601- 


.335  is  amended  by 

irords  "General  Counsel" 

Assistant  Secretary"  in 


1(13 


400  is  amended  by 
phs  (a)(2),  (aK3).  (bj.and 
allows: 


§103.400    Rea^nable  cause 
determination. 

(a)   •   •    • 

(2)  If.  based  )n  the  totality  of  the 
factual  circum  stances  known  at  the  time 
of  the  decisior .  the  Assistant  Secretary 
believes  that  n  lasonable  cause  may  exist 
to  believe  that  a  discriminatory  housing 
practice  has  oc  curred  or  is  about  to 
occur,  the  Ass  stant  Secretary  shall 
determine  thai  reasonable  cause  exists 
to  believe  that  a  discriminatory  housing 
practice  has  o<  curred  or  is  about  to 
occur,  in  all  cases  not  involving  the 
legality  of  loca  1  land  use  laws  or 
ordinances  (ex  cept  as  provided  in 
paragraph  (b)  (if  this  section).  The 
Assistant  Secrstary's  determination 
shall  be  based  solely  on  the  facts 
concerning  th«  alleged  discriminatory 
housing  practi  :es  provided  by 
complainants  nnd  respondents  and 
otherwise  iden  tified  during  the 
investigation  i  i  making  this 
determination  In  making  this 
determination  the  Assistant  Secretary- 
shall  consider  whether  the  facts 
concerning  th(  alleged  discriminatory 
housing  practi  :e  are  sufficient  to 
warrant  the  in  tiation  of  a  civil  action  in 
federal  court. 

(i)  If  the  Ass  stant  Secretary 
determines  th<  t  reasonable  cause  exists, 
the  Assistant  J  ecretary  will  immediately 
issue  a  charge  under  §  103.405  on  behalf 
of  the  aggrieve  d  person,  and  shall  notify 
the  complaina  it  and  the  respondent  of 
this  determina  tion  by  certified  mail  of 
oersonal  servi  :e. 


(ii)  If  the  Assistant  Secretary 
determines  that  no  reasonable  cause 
exists,  the  Assistant  Secretary  shall: 
Issue  a  short  and  plain  written 
statement  of  the  facts  upon  which  the 
Assistant  Secretary  has  based  the  no 
reasonable  cause  determination;  dismiss 
the  complaint;  notify  the  complainant 
and  the  respondent  of  the  dismissal 
(including  the  written  statement  of 
facts)  by  mail;  and  make  public 
disclosure  of  the  dismissal.  The 
complainant  or  respondent  may  request 
that  no  public  disclosure  be  made. 
Notwithstanding  such  a  request,  the  fact 
of  dismissal,  including  the  names  of  the 
parties,  shall  be  public  information 
available  on  request. 

(3)  If  the  Assistant  Secretary 
determines  that  the  matter  involves  the 
legality  of  local  zoning  or  land  use  laws 
or  ordinances,  the  Assistant  Secretary, 
in  lieu  of  making  a  determination 
regarding  reasonable  cause,  shall  refer 
the  investigative  material  to  the 
Attorney  General  for  appropriate  action 
under  section  814(b)(1)  of  the  Fair 
Housing  Act,  and  shall  notify  the 
complainant  and  the  respondent  of  this 
action  by  mail  or  personal  service. 

(h)  The  Assistant  Secretary  may  not 
issue  a  charge  under  paragraph  (a)  of 
this  section  regarding  an  alleged 
discriminatory  housing  practice,  if  an 
aggrieved  person  has  commenced  a  civil 
action  under  an  Act  of  Congress  or  a 
state  law  seeking  relief  with  respect  to 
the  alleged  housing  practice  and  the 
trial  in  the  action  has  commenced.  If  a 
charge  may  not  be  issued  because  of  the 
commencement  of  such  a  trial,  the 
Assistant  Secretary  shall  so  notify  the 
complainant  and  the  respondent  by 
certified  mail  or  personal  service. 

(c)(1)  A  determination  of  reasonable 
cause  or  no  reasonable  cause  by  the 
Assistant  Secretary  shall  be  made 
within  100  days  after  filing  of  the 
complaint  (or  where  the  Assistant 
Secretary  has  reactivated  a  complaint, 
within  100  days  after  service  of  the 
notice  of  reactivation  under  §  103.115). 
unless  it  is  impracticable  to  do  so. 

(2)  If  the  Assistant  Secretary  is  unable 
to  make  the  determination  within  the 
100-day  period  specified  in  paragraph 
{c)(l)  of  this  section,  the  Assistant 
Secretary  will  notify  the  complainant 
and  the  respondent  by  mail  of  the 
reasons  for  the  delay. 

4.  In  §  103.405.  paragraph  (a)(1)  is 
amended  by  removing  the  words 
"General  Counsel"  and  inserting  in  their 
place  the  words  "Assistant  Secretary"; 
and  paragraph  (b)  is  amended  by  adding 
a  new  sentence  at  the  beginning  of  the 
introductory  text,  to  read  as  follows; 


§103.405    issuance  of  charge. 

•        •      ,  •        «        • 

(b)  Within  one  business  day  after  the 
issuance  of  a  charge,  the  Assistant 
Secretary  shall  notify  the  General 
Counsel  of  the  issuance  of  the  charge. 


Dated:  July  29. 1994. 
Henry  G.  Cisneros, 

Secretary. 

IFR  Doc.  94-19178  Filed  8-4-94;  8:45  am] 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  204 

[Docket  No.  R-94-1717;  FR-3418-F-011 

Termination  of  FHA  Single  Family 
Coinsurance  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  rule  terminates  the 
authority  of  the  FHA  Commissioner,  to 
insure  mortgage  loans  made  for  the 
financing  of  single  family  homes  on  a 
coinsurance  basis.  The  purpose  of  the 
rule  is  to  terminate  a  program  found  by 
the  Department  to  be  one  whose 
usefulness  and  utilization  by  lenders  is 
outweighed  by  the  demands  it  makes  on 
limited  departmental  resources. 
EFFECTIVE  DATE:  September  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Carter.  Director.  Single  Family 
Development  Division.  Room  9272, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SVV.. 
Washington,  DC  20410;  telephone 
(voice)  (202)  708-2700;  (TDD)  (202) 
708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INF0RMA110N:  FHA 
Coinsurance  was  first  authorized  under 
the  Housing  and  Urban  Development 
Act  of  1974  which  added  a  new  section 
244  to  the  National  Housing  Act.  In 
February  of  1976.  the  Department 
implemented  a  program  of  coinsurance 
for  the  financing  of  single  family 
homes— 24  CFR  part  204. 

The  intent  of  this  new  coinsurance 
program  was  to  improve  the  quality  of 
mortgage  originations  and  servicing,  to 
streamline  HUD  insurance  processing, 
and  to  improve  the  quality  and 
timeliness  of  service  to  the  mortgage 
applicants.  This  was  to  be  achieved 
thcough  the  sharing  of  risk  between 
HUD  and  the  mortgagees  and  through 
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the  delegation  of  a  significant  portion  of 
processing  to  mortgage  originators, 
including  the  complete  processing  of 
appraisal  and  mortgage  credit 
applications,  and  the  disposition  of 
property  in  the  event  of  default  and 
foreclosure. 

The  two  main  incentives  for 
participation  in  the  program  were  to  be 
a  lender's  ability  to  choose  its  own 
appraisers  and  to  share  the  premium 
income  with  the  Department  depending 
on  the  performance  of  the  lender  s  book 
of  business  for  coinsured  loans. 
Despite  these  incentives,  the 
J)epartment  has  endorsed  very  few 
coinsured  single  family  mortgages.  The 
combined  volume  for  fiscal  years  1990. 
1991, 1992  and  1993  was  6,830  loans 
nationwide,  with  the  bulk  coming  from 
one  lender.  Crown  Mortgage,  doing 
business  in  Illinois.  The  remainder  of 
coinsured  loans  were  originated  by  four 
lenders  located  in  New  York  or  Texas. 

Contributing  to  this  lack  of  lender 
interest  in  the  program  has  been  the 
advent  of  Direct  Endorsement  which  has 
blunted  many  of  the  benefits 
attributable  to  the  coinsurance  program, 
especially  the  delegation  of  processing 
to  the  lenders.  While  the  sharing  of 
premium  income  is  a  substantial 
benefit,  most  lenders,  due  to  their 
financial  situation,  are  in  no  position  to 
share  even  a  10  percent  risk  exposure. 
(A  lender  is  not  permitted  to  obtain 
reinsurance  of  its  potential  or  actual 
loss.)  Also,  few,  if  any  lenders,  wish  to 
be  burdened  with  the  task  of  disposing 
of  foreclosed  property. 

A  Secretarial  task  force  on  financial 
management  has  recommended  that  this 
coinsurance  program  be  terminated 
giving  the  following  reasons: 

1.  The  demands  the  program- makes 
on  the  Department's  resources  outweigh 
its  usefulness  and  utilization  by  lenders. 
From  a  programmatic  standpoint,  it 
does  not  make  sense  to  devote  scarce 
staff  resources  to  a  program  as  rarely 
used  as  coinsurance.  Mortgage 
Insurance  and  Accounting  (MIAS)  Staff 
spend  about  one  half  a  staff  year 
running  this  program.  Coinsurance 
requires  MIAS  to  maintain  a  separate 
computer  system  to  track  coinsurance 
reserves  and  administer  claim 
payments.  Reserve  payouts  must  be 
calculated  and  processed  each  year  as 
well.  Furthermore,  the  Chicago  Office, 
which  handles  most  of  the  coinsurance 
program's  volume,  estimates  that  in  FY 
1991,  one-half  a  staff  year  was  used  to 
run  the  program.  At  least  this  much  staff 
time  was  consumed  by  the  program  for 
the  remainder  of  the  country. 

2.  One  of  the  incentives  for  program 
participation,  the  lender's  ability  to 
choose  its  own  appraisers,  will  be 


nullified  when  this  feature  is  applied  in 
the  future  to  the  Direct  Endorsement 
program,  through  the  Department's 
implementation  of  section  202(e)(3)  of 
the  National  Housing  Act. 

3.  Participating  lenders  tend  to 
"cherry  pick"  loans  for  coinsurance 
processing,  with  the  riskier  loans 
assigned  to  the  Direct  Endorsement 
program.  All  participating  coinsurance 
lenders  are  also  participating  in  the 
Direct  Endorsement  program. 

4.  Elimination  of  this  program  will 
not  result  in  a  reduction  of  avenues  of 
mortgage  credit  for  first  time  and  low- 
and  -moderate  income  homebuyers. 

Issuance  of  a  Proposed  Rule  and  Public 
Comment 

On  March  30, 1994,  the  Department 
published  a  proposed  rule  which  would 
terminate  FHA's  single  family 
coinsurance  program  (59  FR  14809). 
One  written  comment  has  been  received 
by  the  public  concerning  this  proposal. 
The  Savings  and  Community  Bankers  of 
America,  representing  more  than  1800 
savings  and  community  financial 
institutions,  fully  supported  termination 
of  the  program  citing  essentially  the 
same  reasons  as  are  set  forth  above 
under  the  heading  Supplemental 
Information. 

Other  Matters 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Undersigned  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Experience  under  the 
coinsurance  programs  affected  by  this 
rule  has  not  demonstrated  any 
substantial  impact  on  small  entities. 

Semiannual  Agenda 

This  rule  was  listed  under  the  Office 
of  Housing  (Sequence  No.  1568)  in  the 
Department's  Semiannual  Regulatory 
Agenda  pubUshed  on  April  25, 1994  (59 
FR  20424,  20443)  under  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

Environment 

Under  HUD  regulations  (24  CFR 
50.20(k)),  this  rule  is  exempt  from  the 
requirements  of  the  National 
Environmental  Policy  Act  as  set  forth  in 
24  CFR  Part  50.  The  rule  relates  to 
internal  administrative  procedures,  the 
content  of  which  does  not  involve 
development  decisions,  and  does  not 
affect  the  physical  condition  of  project 
areas  or  building  sites  but  only  relates 
to  the  amount  and  manner  of  payment 
of  FHA  insurance  claims  and 
distributive  shares. 


Executive  Order  12612,  Fedemlism 


The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  resuh,  the 
rule  is  not  subject  to  review  under  the 
Order.  The  rule  will  not  affect  the  basic 
availability  of  FHA  insured  single 
family  mortgage  financing  assistance — 
merely  the  methods  under  which  such 
financing  can  be  secured.  No 
programmatic  or  policy  changes  would 
result  from  this  rule's  promulgation 
which  affect  existing  relationships 
between  the  federal  government  and 
state  and  local  governments. 

Executive  Order  12G06.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  The 
rule  is  limited  to  terminating  a  specific 
means  for  delivery  of  FHA  insurance 
which  has  proved  to  be  unworkable  and 
a  drain  on  the  FHA  staff  resources. 
Other  single  family  programs  of  HUD, 
specifically  the  direct  endorsement 
program,  will  be  improved  upon  and 
reemphasized  in  conjunction  with  this 
rule. 

(The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.117.) 

List  of  Subjects  in  24  CFR  Part  204 

Mortgage  insurance. 

Accordingly.  24  CFR  part  204  is 
revised,  in  its  entirety,  to  read  as 
follows: 

PART  204— COINSURANCE 

Authority:  12  U..S.C.  1715z^-9, 1715|b);  42 
U.S.C  3535(d). 

§  204.1    Termination  of  program. 

Effective  December  29, 1994,  of  final 
rule  the  authority  to  coinsure  mortgages 
under  this  part  is  terminated,  except 
that  the  Department  will  honor  legally 
binding  and  validly  issued  borrower 
approvals  issued  by  lenders  before  the 
termination  date.  This  part  204.  as  it 
existed  immediately  before  the 
termination  date,  will  continue  to 
govern  the  rights  and  obligations  of 
coinftired  lenders,  mortgagors,  and  the 
Department  of  Housing  and  Urban 
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SUPPLEMENT/!  RY  INFORMATION: 

Background 

On  March  30. 1987.  and  August  7. 
1987.  tempoi  ary  regulations  under 
section  283A  were  published  in  the 
Federal  Register  (TD  8131.  52  PR  100.52 


52  FR  29375).  A  public 


hearing  was  leld  on  December  7, 1987. 
On  August  9  1993.  final  regulations 
under  sectio  i  263A  were  published  in 
the  Federal  1  Register  (TD  8482,  58  FR 
42198).  In  at  dition,  a  notice  of 
proposed  rulemaking  was  published  on 
August  9. 1^3.  (58  FR  42263)  regarding 
certain  provisions  that  were  reserved  in 
the  final  regulations.  A  public  hearii..g 
was  held  on  >Jovember  30, 1993,  on 


these  provisions.  After  consideration  of 
the  public  comments  regarding  the 
proposed  regulations,  the  regulations 
are  adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Statutory  Provisions 

Section  263A  (the  uniform 
capitalization  rules)  was  enacted  as  part 
of  the  Tax  Reform  Act  of  1986.  Pub.  L. 
99-514. 100  Stat.  2085. 1986-3  C.B. 
(Vol.  1)  (the  1986  Act).  The  statute  was 
amended  as  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L.  100- 
203. 101  Stat.  1330. 1987-3  C.B.  1  (the 
1987  Act),  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
Pub.  L.  100-647. 102  Stat.  3342. 1988- 
3  C.B.  1  (the  1988  Act),  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  Pub.  L.  101-239. 103  Stat.  2106 
(the  1989  Act).  1990-1  C.B.  210. 

Section  263 A  provides  a  uniform  set 
of  rules  that  govern  the  capitalization  of 
direct  and  indirect  costs  associated  with 
property  produced  and  property 
acquired  for  resale.  Specifically,  section 
263A  requires  taxpayers  to  capitalize 
the  direct  and  indirect  costs  properly 
allocable  to  real  property  and  tangible 
personal  property  that  they  produce. 
Section  263A  also  requires  taxpayers  to 
capitalize  the  direct  and  indirect  costs 
(including  purchasing,  handling,  and 
storage  costs)  properly  allocable  to  real 
property  and  personal  property  acquired 
for  resale. 

The  final  regulations  under  section 
263A  that  were  published  on  August  9. 
1993.  generally  require  handling  costs  to 
be  capitalized.  Handling  costs  include 
costs  attributable  to  processing, 
assembling,  repackaging,  transporting, 
and  other  similar  activities,  provided 
these  activities  do  not  come  within  the 
meaning  of  the  term  "produce"  as 
defined  in  §  1.263A-2(a)(l).  However, 
the  final  regulations  under  section  263A 
also  provide  that  certain  handling  costs 
are  not  required  to  be  capitalized.  For 
instance,  handling  costs  incurred  at  a 
retail  sales  facility  with  respect  to 
property  sold  to  retail  customers  at  the 
facility  are  not  required  to  be  • 
capitalized.  In  addition,  handling  tosts 
incurred  at  a  dual-function  storage 
facility  with  respect  to  property  sold  to 
customers  from  the  facility  are  not 
required  to  be  capitalized  to  the  extent 
that  the  costs  are  incurred  with  respect 
to  property  sold  in  on-site  sales. 

The  final  regulations  under  section 
263A  that  were  published  on  August  9. 
1993,  reserve  several  provisions 
previously  contained  in  the  temporary 
regulations  relating  to  certain  other 
costs  that  were  not  considered  handling 
costs.  In  particular,  the  regulations 
reserve  provisions  relating  to 


distribution  costs,  custom-order 
delivery  costs,  and  repackaging  costs. 
After  publishing  a  notice  of  proposed 
rulemaking  and  considering  public 
comments,  these  final  regulations 
provide  rules  concerning  such  costs.  In 
addition,  these  final  regulations  provide 
rules  that  permit  the  District  Director  to 
require  appropriate  adjustments  to  the 
valuation  of  inventories  and  other 
property  subject  to  section  263A  if  a 
transfer  of  property  is  made  to  another 
person  for  a  principal  purpose  of 
avoiding  the  application  of  section 
263A. 

Public  Comments  " 

The  Scope  of  Distribution  Costs 

The  proposed  regulations  provide  that 
distribution  costs  are  not  required  to  be 
capitalized.  The  proposed  regulations 
define  distribution  costs  as  any 
transportation  costs  incurred  outside  a 
storage  facility  in  delivering  goods  to  an 
unrelated  customer.  For  this  purpose, 
the  proposed  regulations  state  that  any 
costs  incurred  on  a  loading  dock  are 
treated  as  incurred  outside  a  storage 
facility. 

Several  commentators  argued  that,  in 
addition  to  transportation  costs  incurred 
outside  a  storage  facility,  distribution 
costs  should  ailso  include  all  costs  (i.e.. 
labor,  equipment,  and  occupancy  costs) 
incurred  after  a  sales  order  has  been 
received,  regardless  of  whether  these 
costs  are  incurred  inside  or  outside  a 
storage  facility.  They  stated  that  the 
costs  of  retrieving  the  goods  and 
readying  them  for  shipment  are  more  in 
the  nature  of  deductible  selling  and 
distribution  costs  and  do  not  relate  to 
the  production,  acquisition,  or  holding 
of  property. 

Ihe  preamble  to  the  proposed 
regulations  cites  the  Blue  Book  to  the 
1986  Act  which  states  that  deductible  ' 
"distribution  expenses  are  intended  to 
include  only  external  distribution  costs, 
that  is.  those  costs  incurred  in 
transporting  goods  from  the  taxpayer's 
warehouse  or  retail  outlet  to  the 
customer,  or  to  the  customer's  agent,  a 
common  carrier,  or  some  other 
intermediary.  Distribution  expenses  do 
not  include  costs  of  moving  inventory 
from  a  taxpayer's  warehouse  to  its  retail 
store  or  other  internal  transportation 
costs."  Joint  Committee  on  Taxation 
Staff.  General  Explanation  of  the  Tax 
Reform  Act  of  1986.  99th  Cong..  )CS- 
10-87.  510  n.61.  Commentators 
contended  that  this  reference  was  taken 
out  of  context  and  suggested  that  it 
should  be  used  to  define  the  nature  of 
an  activity  (e.g..  shipment  to  a  customer 
vs.  internal  transfers)  rather  than  the 
location  of  an  activity  (e.g..  inside  an 
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ofT-site  stncage  facility  vs.  the  loading 
dock). 

These  final  regulations  retain  the 
definition  of  distribution  costs 
contained  in  the  proposed  regulations. 
The  Service  and  "Treasury  continue  to 
believe  that  this  definition  of 
distribution  costs  provides  for  a  better 
matching  of  income  and  related 
expenses  because  gross  income  is  not 
typically  recognized  from  the  sale  of  an 
item  when  an  order  is  placed,  but  rather 
when  the  item  is  shipped,  delivered,  or 
accepted,  or  when  title  to  the  item 
passes  to  the  purchaser.  Since  costs 
incurred  inside  a  storage  facility  are 
typically  incurred  prior  to  an  item  being 
shipped,  delivered,  or  accepted,  or 
when  title  passes,  these  costs  should  be 
capitalized  until  income  is  recognized. 

Furthermore,  the  Conference  Report 
to  the  1986  Act  specifically  states  that 
"processing,  assembly,  repackaging,  and 
similar  costs,  including  labor  costs 
attributable  to  unloading  goods  (but  not 
including  labor  costs  attributable  to 
loading  of  goods  for  final  shipment  to 
cnistomers,  or  labor  at  a  retail  facility)" 
should  be  capitalized.  H.R.  Conf.  Rep. 
No.  841,  99th  Cong..  2d  Sess.  11-306 
(1986).  1986-3  (Vol.  4)  C.B.  306.  Thus, 
because  Congress  intended  that  costs 
incurred  prior  to  loading  goods  for 
shipment  be  capitalized,  distribution 
activities  should  not  be  construed  to 
begin  any  earlier  than  at  the  loading 
dot:k. 

Pick  and  Pack  Costs  and  Repackaging 
Costs 

Several  commentators  have  expressed 
concern  that  the  definition  of 
distribution  costs  contained  in  the 
proposed  regulations  may  result  in  some 
taxpayers  abandoning  the  use  of  the 
simplified  resale  method.  In  response, 
these  final  regulations  except  "pick  and 
pack"  costs  from  the  scope  of 
capitalizable  handling  costs  incurred 
inside  a  storage  facility.  These  final 
regulations  define  pick  and  pack  costs 
as  those  costs  inciured  inside  a  storage 
facility  in  preparing  specific  goods  for 
imminent  shipment  to  a  particular 
customer  after  the  customer  has  ordered 
those  goods.  Examples  of  pick  and  pack 
costs  include  costs  incurred  to  move 
specific  goods  ft-om  a  storage  location  in 
preparation  for  shipment  to  the 
customer,  pack  or  repack  those  goods 
for  shipment  to  the  customer,  and  stage 
those  goods  for  shipment  to  the 
customer. 

Pick  and  pack  costs,  however,  do  not 
include  occupancy  costs,  such  as  rent, 
depreciation,  insurance,  taxes,  utilities, 
and  maintenance.  The  Service  and 
Treasury  believe  that  the  exclusion  of 
these  costs  from  the  scope  of  pick  and 


pack  costs  is  consistent  with 
Congressional  intent  that  all  ofT-site 
storage  and  warehousing  costs  be 
capitalized.  See  H.  R.  Conf  Rep.  No. 
841,  99th  Cong..  2d  Sess.  n-306  (1986), 
1986-3  (Vol.  4)  C.B.  306.  Furthermore, 
this  position  is  supported  by  the 
Conference  Report  to  the  1986  Act.  In  a 
footnote  to  the  Conference  Report  the 
conferees  state  that  "[ojffsite  storage  and 
warehousing  costs  generally  include  the 
cost  of  a  facility  whose  primary  function 
is  the  storage  or  warehousing  of  goods." 
H.  R.  Conf  Rep.  No.  841,  99th  Cong.,  2d 
Sess.  11-306  (1986).  1986-3  (Vol.  4)  C.B. 
306.  Thus,  because  the  primary  function 
of  an  off-site  storage  facility  is  the 
storage  or  warehousing  of  goods,  all 
occupancy  costs  incurred  at  an  off-site 
storage  facility  must  be  capitalized. 

Because  the  above  rule  fcr  pick  and 
pack  costs  essentially  replaces  the 
exception  for  repackaging  costs 
contained  in  the  proposed  regulations, 
the  separate  exception  for  repackaging 
costs  is  unnecessary  and  has  been 
eliminated. 

Costs  of  Delivering  Custom  Ordered 
Items 

The  proposed  regulations  provide 
that,  notwithstanding  the  general 
requirement  that  costs  incurred  in 
transporting  goods  from  a  taxpayer's 
storage  facility  to  its  retail  sales  facility 
are  required  to  be  capitalized,  costs 
incurred  outside  a  storage  facility  In 
delivering  custom-ordered  items  to  a 
retail  sales  facility  are  not  required  to  be 
capitalized.  For  this  purpose,  the 
proposed  regulations  provide  that  any 
costs  incurred  on  a  loading  dock  are 
treated  as  incurred  outside  a  storage 
facility.  The  preamble  to  the  proposed 
regulations  also  states  that  the  Service  is 
considering  eliminating  this  exception 
altogether. 

Commentators  contended  that  the 
custom-order  exception  should  not  be 
eliminated  because  these  delivery  costs 
are  more  appropriately  characterized  as 
costs  incurred  to  ship  goods  directly  to 
a  customer  rather  than  as  costs  incurred 
to  internally  move  inventory.  In 
addition,  commentators  asserted  that 
the  custom-order  exception  should  not 
be  limited  to  costs  incurred  outside  a 
storage  facility  in  delivering  custom- 
ordered  items  to  a  retail  sales  facility. 
These  commentators  believe  that  all 
costs  incurred  in  delivering  custom- 
ordered  items  to  a  retail  sales  facility 
should  be  deductible,  regardless  of 
whether  they  are  incurred  inside  or 
outside  a  storage  facility. 

These  final  regulations  retain  the 
custom-order  exception.  The  Service 
and  Treasury  believe  that  limiting  this 
exception  to  costs  incurred  outside  a 


storage  facility  in  delivering  custom- 
ordered  items  to  a  retail  sales  facility 
provides  for  a  better  matching  of  income 
and  related  expenses. 

Costs  of  Transporting  Goods  to  a 
Belated  Person 

The  proposed  regulations  provide  that 
distribution  costs  do  not  include  costs 
incurred  by  a  taxpayer  in  delivering 
goods  to  a  related  person.  The  proposed 
regulations  further  provide  that  when  a 
taxpayer  sells  goods  to  a  related  person, 
the  costs  of  transporting  the  goods  are 
included  in  determining  the  basis  of  the 
goods  that  are  sold,  and  hence  in 
determining  the  resulting  gain  or  loss 
from  such  sale,  for  all  purposes  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder.  For  purposes  of 
this  provision,  the  proposed  regulation 
states  that  persons  are  related  if  they  are 
described  in  section  267(b)  or  section 
707(b). 

One  commentator  argued  that  the 
requirement  to  capitalize  costs  incurred 
by  a  taxpayer  in  delivering  goods  to  a 
related  person  is  contrary  to  the 
purported  purpose  of  section  263A  and 
can  result  in  the  permanent 
disallowance  of  the  capitalized  costs. 
The  commentator  noted  that  if  the 
capitalization  of  costs  incurred  in 
transporting  property  between  related 
parties  produces  or  increases  a  loss,  the 
loss  disallowance  rules  in  sections 
267(a)(1)  and  707(b)(1)  may  in  some 
instances  permanently  disallow  the  loss. 
Thus,  the  commentator  argued  that  the 
requirement  to  capitalize  costs  incurred 
by  a  taxpayer  in  delivering  goods  to  a 
related  person  is  unfair  because  it 
results  in  harsher  treatment  than  the 
treatment  of  internal  transportation 
costs  carried  on  within  a  single  entity. 

These  final  regulations  retain  the  rule 
contained  in  the  proposed  regulations. 
The  Service  and  Treasury  continue  to 
believe  that  the  cost  of  transporting 
goods  between  related  parties  is 
properly  treated  as  a  capitalizable 
handling  cost  for  all  purposes  (i.e..  not 
just  for  timing  purposes-,  but  also  for 
character  purposes).  In  addition,  the 
very  limited  potential  for  loss 
disallowance  under  sections  267(a)(1) 
and  707(b)(1)  could  result  from  any  one 
of  a  number  of  properly  capitalizable 
costs  (e.g..  storage  costs,  production 
costs,  etc.)  other  than  handling  costs 
associated  with  transporting  goods  to  a 
related  party.  Moreover,  the  fact  that 
sections  267(a)(1)  and  707(b)(1)  will 
result  in  loss  disallowance  only  in 
unusual  circumstances  does  not  justify 
the  additional  complexity  that  would 
result  to  all  taxpayers  from  the  series  of 
ndes  that  would  be  necessary  to 


39960         Fiideral  Register  /  Vol.  59.  No.  150  /  Friday.  August  5.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  150  /  Friday.  August  5,  1994  /  Rules  and  Regulations         39961 


accommodate  t  tie  treaUnent  requested 
by  the  commer  tator. 

Transfers  for  7  j.t  Awidance  Purposes 

The  proposal  I  regulations  provide  that 
the  District  Dir  jctor  may  require 
appropriate  ad  ustments  to  valuations  of 
inventory  and  )ther  property  subject  to 
section  263A  i|  the  transfer  of  property 
is  made  to  ano^er  person  for  a 
principal  purpi  >se  of  tax  avoidance.  The 
example  provii  ed  in  the  proposed 
regulations  stai  es  that  the  District 
Director  may  n  quire  a  taxpayer  using 
the  simplified  )roduction  method  (as 
described  in  §   .263A-2(b))  to  apply 
that  method  to  transferred  inventories 
immediately  pi  ior  to  a  transfer  under 
section  351  if  a  principal  purpose  of  the 
transfer  is  tax  s  voidance.  The  Service 
and  Treasury  c  jntinue  to  believe  that 
the  Secretary  has  the  authority  to 
prescribe  regul  itions  to  prevent 
taxpayers  from  using  related  parties. 
pa.s.s-thru  entit  es.  or  intermediaries  to 
avoid  the  appli  cation  of  section  263 A. 
Therefore,  the  Inal  regulations  retain 
the  anti-abuse  ule  contained  in  the 
proposed  regul  jtions  with  one  clarifying 
modification  tl  at  substitutes  "a 
principal  purp  )se  to  avoid  the 
application  of  section  263A"  for  "a 
principal  purp  )se  of  tax  avoidance." 
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U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  O.S.C.  chapter  6)  do 
not  apply  to  these  regulations. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  Pursuant  to  section 
7805(f)  of  the  Internal  Revenue  Code,  a 
copy  of  the  notice  of  proposed 
rulemaking  preceding  these  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Rosemary  DeLeone  and 
Harry -Todd  Astrov  of  the  Office  of 
Assistant  Chief  Counsel.  Income  Tax 
and  Accounting.  IRS.  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  assisted  in  developing  these 
regulations  on  matters  of  both  substance 
and  style. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  removing  the  entry 
for  "Section  1.263A-1T"  and  adding 
new  entries  in  numerical  order  to  read 
as  follows: 

Authority:  Authority:  26  U.S.C.  7805. 

s       *       • 

.S«;c:tion  1.263A-1  also  issued  under  26 
l;.S.C  263A.  *   •   • 

Section  1.263A-3  also  issued  under  26 
I'.S.C.  263A.  *   •   • 

Section  1.263A^T  also  issued  under  26 
L-'.S.C.  263A.  •   •   * 

Section  1.263,\-7T  also  i.ssued  under  2fi 
rS.C.  263A.  •   *   * 

Par.  2.  Section  1.263A-4T  is  added  to 
read  as  follows: 

§  1 .263A-4T    Rules  relating  to  property 
produced  In  a  farming  tHJSiness. 

(a)  through  (c)  lReser\'ed| 

(d)  This  section  is  effective  for  costs 
incurred  af^er  December  31.  1986.  in 
taxable  years  ending  after  such  date.  In 
the  (ase  of  property  that  is  inventory  in 
the  hands  of  the  taxpayer,  this  section 
is  effective  for  taxable  years  beginning 
after  December  31.  1986. 

§1.263A-1T    [Amended] 

Par.  3.  Paragraph  (c)  of  S  1.26.3A-1T  is 
redesignated  as  paragraph  (c)  of  1.263A- 
4T. 

Par.  4.  Section  1.263A-7T  is  added  to 
read  as  follow.s: 


§  1 .263A-7T    Rules  relating  to  changes  in 
mettiods  of  accounting. 

(a)  through  (e)  [Reserved! 

(f)  This  section  is  effective  for  costs 
incurred  after  December  31.  1986,  in 
taxable  years  ending  after  such  date,  in 
the  case  of  property  that  is  inventory  in 
the  hands  of  the  taxpayer,  this  section 
is  effective  for  taxable  years  beginning 
after  December  31. 1986. 

§1.263A-1T    [Amendedl 

Par.  5.  Paragraph  (e)  of  §  1.263A-1T  is 
redesignated  as  paragraph  (e)  of  1.263A- 
7T. 

Par.  6.  §  1.263A-7T(e)  is  amondtfd  as 
follows: 

1.  The  first  and  fourth  senlHiict-s  of 
paragraph  {e)(l)(i)  are  amended  hv 
removing  the  phrase  "this  set:tion  '  and 
replacing  it  with  "section  263A  and  the 
regulations  thereunder". 

2.  The  third  sentence  of  paragraph 
(e)(l)(i)  is  amended  by  removing  the 
phra.se  "this  section"  and  replacing  it 
with  "the  regulations  thereunder". 

3.  Paragraph  (e)(l)(ii)  is  amended  by 
removing  the  phrase  "this  section"  and 
replacing  it  with  "section  263A  and  the 
regulations  thereunder"  every  place  that 
it  appears. 

4.  The  first  .sentence  of  paragraph 
(e)(l)(iii)(B)  is  amended  by  removing  the 
phrase  "this  section"  the  first  time  it 
appears  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder" 
and  by  removing  "of  this  section". 

5.  The  second  sentence  of  paragraph 
(e)(l)(iii)(B)  is  amended  by  removing  the 
phra.se  "of  this  section". 

6.  The  first  sentence  of  paragraph 
(e)(l)(iv)  is  amended  by  removing  the 
phrase  "this  section"  the  first,  second, 
and  third  time  it  appears  and  replacing 
it  with  "section  263A  and  the 
regulations  thereunder". 

7.  The  first  sentence  of  paragraph 
(e)(2)  is  amended  by  removing  the 
phrase  "this  section"  and  replacing  it 
with  "section  263 A  and  the  regulations 
thereunder". 

8.  Paragraph  (e){3)(i)  is  amended  by 
removing  the  phra.se  "this  section"  and 
replacing  it  with  "sec:tion  263A  and  the 
regulations  thereunder" 

9.  The  first  sentence  of  paragraph 
(e)(4)(i)  is  amended  by  removing  the 
phrase  "this  section"  the  first  time  it 
appears  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder" 

10.  The  third  sentence  of  the  Example 
of  paragraph  (e)(4)(ii)  is  amended  by 
removing  the  phrase  "this  section"  and 
replacing  it  with  "section  263A  and  the 
regulations  thereunder". 

11.  The  first  sentences  of  Example  (II 
and  Example  (3)  of  paragraph  (e)(5)  are 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  ".section 
263A  and  the  regulations  thereunder" 


12.  The  first  and  last  sentences  of 
paragraph  (e}(6)(i}  are  amended  by 
removing  the  phrase  "this  section"  and 
replacing  it  with  "section  263A  and  the 
regulations  thereunder". 

13.  The  first  and  second  sentences  of 
paragraph  {e)(6)(ii)(A)  are  amended  by 
removing  the  phrase  "this  section"  and 
replacing  it  with  "section  263A  and  the 
regulations  thereunder". 

14.  Paragraph  (e)(B)(ii)(A)(J)  is 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder". 

15.  In  paragraph  (e)(6)(ii){C),  the 
second  sentence  oi  Example  (1),  the 
third  sentence  of  Example  (3),  and  the 
first  sentence  of  Example  (5)ase 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder". 

1 6.  The  third  sentence  of  paragraph 
(e)(6)(iii)(A)  is  amended  by  removing 
the  phrase  "this  section"  and  replacing 
it  with  "section  263A  and  the 
regulations  thereunder". 

17.  The  second  sentence  of  paragraph 
(e)(6)(iii)(B)(J)  is  amended  by  removing 
the  phrase  "this  section"  and  replacing 
it  with  "section  263A  and  the 
regulations  thereunder". 

18.  The  fourth  sentence  of  the 
Example  of  paragraph  (e)(6)(iii){B)(2)  is 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder". 

19.  The  second  sentence  of  paragraph 
(e)(6)(iii)(C)(I)  is  amended  by  removing 
the  phrase  "this  section"  and  replacing 
it  with  "section  263A  and  the 
regulations  thereunder". 

20.  The  eighth  sentence  of  the 
F.vomp/e  of  paragraph  (e)(6)(iii)(C)(2)  is 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder". 

21.  The  third  and  fifth  sentences  of 
the  Example  of  paragraph  {e)(6)(iv)(C) 
are  amended  by  removing  the  phrase 
"thi."?  section"  and  replacing  it  with 
"section  263A  and  the  regulations 
thereunder". 

22.  The  se<:ond  sentence  of  paragraph 
(e)(7)(iii){B)  is  amended  by  renioving  the 
phrase  "this  section"  and  replacing  it 
with  "section  263A  and  the  regulations 
thereunder". 

23.  The  fourth  sentence  of  the 
f.vo/np/e  of  paragraph  (e)(7)(v)  is 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder". 

24.  Para^ph  (e)(9)(i)  is  amended  by 
removing  the  phrase  "this  section"  and 
replacing  it  with  "section  263A  and  the 
regulations  thereunder"  every  place  that 
it  appears. 

25.  The  third  and  sixth  sentences  of 
Example  1,  the  third  sentence  of 


Example  2,  the  fifth  sentence  of 
Example  3,  the  seventh  sentence  of 
Example  4,  and  the  third  sentence  of 
Example  5  of  paragraph  (e)(9)(ii)  are 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  "section 
263A  and  the  regulations  thereunder". 

26.  The  first  sentence  of  paragraph 
(e)(10)(i)  is  amended  by  removing  "this 
section"  and  replacing  it  with  "section 
263 A  and  the  regulations  thereunder." 

27.  The  second  sentence  of  paragraph 
(e)(10)(i)  is  amended  by  removing  the 
phrase  "this  section"  the  first  time  it 
appears  and  replacing  it  with  "the 
regulations  thereunder"  and  removing 
the  phrase  "this  section^'  the  second 
time  it  appears  and  replacing  it  with 
"section  263A  and  the  regulations 
thereunder". 

28.  Paragraph  (e)(10)(ii)(A)  is 
amended  by  removing  the  phrase  "this 
section"  and  replacing  it  with  "the 
regulations  thereunder"  every  place  that 
it  appears. 

29.  The  third  sentence  of  paragraph 
(e)(10)(iji)  is  amended  by  removing  the 
phrase  "this  section"  and  replacing  ft 
with  "section  263A  and  the  regulations 
thereunder". 

30.  The  first  sentence  of  paragraph 
(e)(ll)(i)  is  amended  by  removing  the 
phrase  "this  section"  and  replacing  it 
with  "section  263A  and  the  regulations 
thereunder". 

31.  The  first  sentence  of  paragraph 
(e)(ll)(ii)  is  amended  by  removing  the 
phrase  "this  section"  and  replacing  it 
with  "section  263A  and  the  regulations 
thereunder". 

32.  The  first  and  second  sentences  of 
paragraph  (e)(ll)(iii)  are  amended  by 
removing  the  phrase  "this  section"  and 
replacing  it  with  "section  263A  and  the 
regulations  thereunder". 

33.  Paragraph  (e)(ll)(iv)  is  amended 
by  removing  the  phrase  "this  section" 
and  replacing  it  with  "section  263A  and 
the  regulations  thereunder". 

34.  Paragraph  (e)(ll){v)  is  amended  by 
removing  the  phrase  "this  section"  and 
replacing  it  with  "seclion  263A  and  the 
regulations  thereunder"  every  place  that 
it  appears. 

§1.263A-1T    [Removed] 

Par.  7.  Section  1.263A-1T  is  removed. 
-    Par.  8.  Section  1.263A-1  is  amended 
as  follows: 

1.  The  last  sentence  of  paragraph 
{a)(2)(i)  is  amended  by  removing 
"1.263A-lT(e)"  and  replacing  it  with 
"1.263A-7T(e)". 

2.  Paragraph  (a)(3)(v)  is  amended  by 
removing  "1.263A-lT(c)"and  replaci.ng 
it  with  "1.263 A-4T(c)". 

3.  The  second  sentence  of  paragraph 
(b)(3)  is  amended  by  removing  "1.263A- 
lT(c)"  and  replacing  it  with  "1.263A- 
4T(c)". 


4.  The  second  sentence  of  paragraph 
(b)(4)  is  amended  by  removing  "1.263A- 
lT(c)"  and  replacing  it  with  "1.263A- 
4T(c)". 

5.  Paragraph  (b)(10)  is  amended  by 
removing  the  second  sentence  and  by 
adding  paragraphs  (b)(10)  (i)  and  (ii)! 

6.  The  text  of  paragraph  (j)(4)  is 
added. 

7.  The  added  text  reads  as  follows: 

§  1 .263A-1    Uniform  capltaltzatlon  of  costs. 
•        •        *        •        • 

(b)*  •  • 

(10)  *  •  * 

(i)  For  purposes  of  this  section, 
substantial  construction  is  deemed  to 
have  occurred  if  the  lesser  of^ 

(A)  10  percent  of  the  total  estimated 
costs  of  construction;  or 

(B)  The  greater  of  $10  million  or  2 
percent  of  the  total  estimated  costs  of 
construction,  was  incurred  before  March 
1. 1986. 

(ii)  For  purposes  of  the  provision  in 
paragraph  (b)(10)(i)  of  this  section,  the 
total  estimated  costs  of  construction 
shall  be  determined  by  reference  to  a 
reasonable  estimate,  on  or  before  March 
1, 1986,  of  such  amount.  Assume,  for 
example,  that  on  March  1. 1986.  the 
estimated  costs  of  constructing  a  facility 
were  $150  miUion.  Assume  that  before 
March  1. 1986.  $12  million  of 
construction  costs  had  been  incurred. 
Based  on  the  above  facts,  substantial 
construction  would  be  deemed  to  have 
occurred  before  March  1. 1986,  because 
$12  million  (the  costs  of  construction 
incurred  before  such  date)  is  greater 
than  $10  million  (the  lesser  of  $15 
million;  or  the  greater  of  $10  million  or 
$3  million).  For  purposes  of  this 
provision,  construction  costs  are 
defined  as  those  costs  incurred  after 
construction  has  commenced  at  the  site 
of  the  property  being  constructed 
(unless  the  property  will  not  be  located 
on  land  and.  therefore,  the  initial 
construction  of  the  property  must  begin 
at  a  location  other  than  the  intended 
site).  For  example,  in  the  case  of  a 
building,  construction  commences 
when  work  begins  on  the  building,  such 
as  the  excavation  of  the  site,  the  pouring 
of  pads  for  the  building,  or  the  driving 
of  foundation  pilings  into  the  ground. 
Preliminary  activities  such  as  project 
engineering  and  architectural  design  do 
not  constitute  the  commencement  of 
construction,  nor  are  such  costs 
considered  construciion  costs,  for 
purposes  of  this  paragraph  (b)(10). 
•        •        •        •        • 

(4)  *  *  *  The  Distrid  Director  may 
requ  i re  appropriate  adjustments  to 
valuations  of  inventory  and  other 
property  subject  to  section  263A  if  a 
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by  the  customer  before  the  delivery  of 
the  goods  occurs)  for  the  particular 
goods  in  question.  Factors  that  may 
demonstrate  the  existence  of  a  specific, 
identifiable  delivery  include  the 
following — 

(1)  The  customer  has  paid  for  the  item 
in  advance  of  the  delivery; 

(2)  The  customer  has  submitted  a 
written  order  for  the  item; 

(J)  The  item  is  not  normally  available 
at  the  retail  sales  facility  for  on-site 
customer  purchases;  and 

{4)  The  item  will  be  returned  to  the 
storage  facility  (and  not  held  for  sale  at 
the  retail  sales  facility)  if  the  customer 
cancels  an  order. 

(C)  Pick  end  pack  costs — [1]  In 
general.  Generally,  handling  costs 
incurred  inside  a  storage  or 
warehousing  facility  must  be 
capitalized.  However,  costs  attributable 
to  pick  and  pack  activities  inside  a 
storage  or  warehousing  facility  are  not 
required  to  be  capitalized.  Pick  and 
pack  activities  are  activities  undertaken 
in  preparation  for  imminent  shipment  to 
a  particular  customer  after  the  customer 
has  ordered  the  specific  goods  in 
question.  E.xamples  of  pick  and  pack 
activities  include: 

(;)  Moving  specific  goods  from  a 
storage  location  in  preparation  for 
shipment  to  the  customer; 

(;;)  Packing  or  repacking  those  goods 
for  shipment  to  the  customer;  and 

{in]  Staging  those  goods' for  shipment 
to  the  customer. 

(2)  Activities  that  are  not  pick  and 
pack  activities.  Pick  and  pack  activities 
do  not  include: 

(/)  Unloading  goods  that  are  received 
for  storage; 

(//)  Checking  the  quantity  and  quality 
of  goods  received: 

(///)  Comparing  the  quantity  of  goods 
received  to  the  amounts  ordered  and 
preparing  the  receiving  documents: 

(;v )  Moving  the  goods  to  their  storage 
location,  e.g..  bins,  racks,  containers, 
etc:  and 

(i)  Storing  the  goods. 

(J)  Costs  not  attributable  to  pick  and 
pack  activities.  Occupancy  costs,  such 
as  rent,  depreciation,  insurance, 
security,  taxes,  utilities,  and 
maintenance  costs  properly  allocable  to 
the  storage  or  warehousing  facility,  are 
not  costs  attributable  to  pick  and  pack 
activities. 

Margaret  Milner  Richardson, 
_  Commiisioner  of  Internal  Revenue 

Approved:  June  28. 1994. 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-19079  Filed  »-2-94;  12  41  pmj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  26  and  162 
[CGO  93-072] 
RIN2115-AE66 

Vessel  Bridge-to- Bridge 
Radiotelephone  Regulations:  Inland 
Waterways  Navigation  Regulations 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations  to  <:orrect 
an  inconsistency  between  the  statutory 
and  regulatory  language:  and  amending 
the  Inland  Waterways  Navigation 
Regulations  to  remove  regulatory 
language  that  contradicts  the  Inland 
Navigation  Rules. 
EFFECTIVE  DATE:  October  4.  1994. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  room  3406. 
Washington,  DC  20593-0001  between  8 
am  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jonathan  Epstein.  Navigation  Rules 
and  Information  Branch.  Office  of 
Navigation  Safety  and  Waterway 
Services.  (202)  267-0352  or  (202)  267- 
0357. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  document  are  Jonathan 
Epstein.  Project  Manager.  Office  of 
Navigation  Safety  and  Walerivay 
Services,  and  LT  Ralph  L.  Hetzel. 
Project  Counsel.  Officeof  Chief  Counsel 

Regulatory  History 

On  April  8.  1994.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Vessel  Bridge-to- 
Bridge  Radiotelephone  Regulations: 
Inland  Waterways  Navigation 
Regulations"  in  the  Federal  Register  (59 
FR  16780).  The  Coast  Guard  received 
one  letter  commenting  on  the  proposal- 
No  public  hearing  was  requested,  and 
none  was  held. 

Background  and  Purpose 

This  role  corrects  two  conflicts 
between  statutory  law  and  existing 
navigation  safety  regulations. 
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1.  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations 

This  rule  makes  Vessel  Bridge-to- 
Bridge  Radiotelephone  Regulations, 
specifically  33  CFR  26.05,  consistent 
with  the  corresponding  statutory 
authority,  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Act.  1972.  (33  U.S.C. 
1204).  The  particular  statutory  language 
is  important  because  it  determines  who 
may  maintain  the  watch  on  the 
designated  bridge-to-bridge  calling 
channel  (VHF-FM  Channel  13  in  U.S. 
territorial  waters,  except  in  the 
approaches  to  the  lower  Mississippi 
River  where  VHF-FM  Channel  67  is  the 
designated  channel). 

2.  Inland  Waterways  Navigation 
Regulations 

This  rulemaking  removes  33  CFR 
162.65{b)(3)(iv)  because  it  contradicts 
statutory  provisions  in  the  Inland 
Navigation  Rules  Act.  Specifically  it 
provided  that  a  vessel  being  overtaken 
by  another  shall  slacken  speed 
sufficiently  to  pennit  the  passage  to  be 
effected  with  safety  to  both  vessels.  This 
directly  conflicted  with  Inland 
Navigation  Rule  13  which  places  the 
responsibility  for  keeping  clear  on  the 
overtaking  vessel  and  Inland  Rule  17 
which  requires  the  overtaken  vessel  to 
maintain  course  and  speed. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  only  one 
comment  in  response  to  the  notice  of 
proposed  rulemaking.  This  comment 
strongly  endorsed  the  correction  to  the 
bridge-to-bridge  radiotelephone 
regulations,  noting  that  one  of  the  key 
elements  of  Bridge  Resource 
Management  is  clear  delegation  of 
duties;  and  that  only  the  master  or 
conning  officer  should  have  authority  to 
communicate  intended  ship  movements 
to  other  vessels. 

Because  the  only  comment  was 
positive  no  changes  from  the  proposed 
language  have  been  made. 

Regulatory  Evaluation  - 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f}  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 
-     The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Full  Regulatory 
Assessment  is  unnecessary.  Since  this 
rulemaking  basically  corrects 


inconsistencies  and  places  no  new 
requirements  on  the  maritime 
community  further  Regulatory 
Evaluation  was  deemed  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rulemaking 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
businesses  that  are  not  dominant  in 
their  field  and  that  otherwise  Qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

"This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Under  Federal 
law,  authority  to  issue  regulations  to 
amend  the  Inland  Waterways 
Navigation  Regulations  and  the  Vessel 
Bridge-to-Bridge  Radiotelephone 
Regulations  is  vested  in  the  Secretary  of 
Transportation  and  delegated  to  the 
Coast  Guard.  Therefore,  the  Coast  Guard 
intends  it  to  preempt  State  action 
addressing  this  subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation  as  this  administrative 
action  clearly  has  no  environmental 
effect.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subjects 

33  CFR  Part  26 

Communications  equipment. 
Navigation  (water).  Marine  safety, 
Radio,  Telephone,  Vessels. 


33  CFR  Part  162 

Navigation  (water),  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  26  as  follows: 

PART  26— {AMENDEDJ 

1.  The  authority  citation  for  part  26  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C  1207;  49  CFR  1.46. 

2.  Section  26.05  is  revised  to  read  as 
follows: 

§26.05    Use  of  radtotetephone. 

Section  5  of  the  Act  states  that  the 
radiotelephone  required  by  this  Act  is 
for  the  exclusive  use  of  the  master  or 
person  in  charge  of  the  vessel,  or  the 
person  designated  by  the  master  or 
person  in  charge  to  pilot  or  direct  the 
movement  of  the  vessel,  who  shall 
maintain  a  listening  watch  on  the 
designated  frequency.  Nothing  herein 
shall  be  interpreted  as  precluding  the 
use  of  portable  radiotelephone 
equipment  to  satisfy  the  requirements  of 
this  act. 

PART  162— {AMENDED] 

1.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1 231 ;  49  CFR  1  46. 

$162.65    [Amended] 

2.  Section  162.65(b)(3){iv)  is  removed. 
Dated:  July  12.1994. 

G.A.  PeningtOB, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Watenvoy  Services. 
(FR  Doc.  94-18790  Filed  8-^4-94:  8:45  am) 
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33  CFR  Parts  110, 126,  and  160 

46  CFR  Parts  38, 78,  97,  and  194 

[CGD  92-0501 

RIN211S-AE27 

Classifying  and  Handling  Class  1 
(Explosive)  Materials 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
its  regulations  concerning  the  carriage 
and  handling  of  explosive.;.  These 
amendments  are  necessary  because  the 
United  States  has  adopted  a  new  system 
for  classifying  and  labeling  explosives. 
These  amendments  will  align   ■ 
terminology  in  existing  Coast  Guard 
regulations  with  that  used  in  the  new 
system  and  update  references  to  address 
the  new  system. 


39964         Fsderal  Register  /  Vol.  59.  No.  150  /  Friday.  August  5.  1994  /  Rules  and  Regulations 


am.  and  3  p.m 
Friday,  except 


EFFECTIVE  DATE ;  September  6. 1994. 
ADDRESSES:  Ur  less  Otherwise  indicated, 
documents  ref(  rred  to  in  this  preamble 
are  available  fc  r  inspection  or  copying 
he  Executive  Secretary. 
Marine  Safety  i  :ouncil  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  1  ;W..  room  3406. 
Washington.  D  :  20593-0001  between  8 
.  Monday  through 
"ederal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  IN  FORMATION  CONTACT: 
LCDR  Mark  O':  Galley.  Port  Safety  and 
Security  Divisi3n.{202)  267-0493. 

SUPPLEMENTAR' '  INFORMATION: 

Drafting  Infon  lation 

The  principal 
drafting  this  dc  cument 
O'Malley.  Proji  ct 
and  Security  D  i 
H.  Barber,  Proj  K:t 
Chief  Counsel. 

Regulatory  Hi:  tory 

On  April  8. 1  994.  the  Coast  Guard 
published  a  no  :ice  of  proposed 
rulemaking  eni  itled  Classifying  and 

1  (Explosive)  Materials 
1  Register  (59  FR  16783). 
The  Coast  Guafd  received  no  letters 
commenting  on  the  proposal.  No  public 
hearing  was  rei  [uested,  and  none  was 
held. 
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more  recently  revised  49  CFR  176.78. 
Section  176.78  of  49  CFR  was  revised  to 
provide  for  the  use  of  a  power  operated 
truck  designated  EE  or  EX  to  handle 
Class  1  (explosive)  materials  or  other 
cargo  in  an  area  near  Class  1  (explosive) 
materials  on  board  a  vessel. 
Additionally,  paragraph  (d)  of  46  CFR 
176.78  states  that  a  power  operated 
truck  designated  LPS.  GS.  D.  or  DS  may 
be  used  under  conditions  acceptable  to 
the  Captain  of  the  Port  (COTP)  rather 
than  requiring  Commandant  approval.  . 
These  sections  are  being  revised  to 
consolidate  current  regulations  for  the 
use  of  power  operated  vehicles  on  board 
vessels  transporting  hazardous 
materials. 

Furthermore,  on  January  29. 1991, 
after  consultation  with  the  Coast  Guard. 
RSPA  published  a  final  rulemaking 
revoking  46  CFR  part  146  (January  29. 
1991:  56  FR  3334). 

The  purpose  of  this  rulemaking  is  to 
update  terminology  and  cross-references 
throughout  Coast  Guard  regulations  to 
reflect  this  new  classification  system. 

Discussion  of  Comments  and  Changes 

There  were  no  comments  received  by 
this  NPRM:  therefore,  no  changes  were 
made. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures'"  (44 
FR  11040:  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
evaluation  is  unnecessary'.  This  rule 
conforms  terminology  and  cross 
references  throughout  Coast  Guard 
regulations  with  a  new,  already 
established  classification  system.  It  will 
have  no  economic  impact. 

Small  Entities 

This  regulation  is  administrative  in 
nature  and  conforms  existing 
regulations  to  a  new  system  for 
classif>'ing  and  labeling  explosives.  It 
will  have  no  economic  impact  on 
entities  large  or  small.  Therefore,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory-  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  Ujis  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  smalt 
entities. 


Collection  of  Information 

This  rule  contains  no  coHection-of- 
information  requirements  under  the 
Papenvork  Reduction  Act  (44  U.SC. 
3501  et  seq). 

Federalisin 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612:  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assess.Tierit. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475  IB, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  involves  administrative 
changes  in  terminology  and  clearly  does 
not  have  any  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
•ADDRESSES." 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  126 

Explosives,  Harbors,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors.  Hazardous 
materials  transportation.  Marine  safety. 
Navigation  (vvater).  Vessels,  Waterways, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  38 

Cargo  vessels.  Fire  prevention.  Gases. 
Hazardous  materials  transportation,    ' 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  78 

Marine  safety.  Navigation  (water). 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  97 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Reporting  and    ..' 
recordkeeping  requirements. 

46  CFR  Part  194 

Explosives.  Hazardous  materials 
transportation.  Marine  safety, 
Oceanographic  research  vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
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CFR  parts  110. 126,  and  160  and  46  CFR 
parts  38,  78,  97.  and  194  as  follows: 

PART  11&-ANCH0RAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2071;  49  CFR 
1.46  and  33  CFR  1.05-l(g).  Section  llO.la 
and  each  section  listed  in  it  are  also  issued 
under  33  U.S.C  1223  and  1231. 

§110.157    [Amended] 

2.  In  §  110.157,  in  paragraph  (c)(1), 
remove  the  words  ",  Title  46  Code  of 
Federal  Regulations,  Part  146,  or"  and 
the  words  "46  CFR  Part  146,  and"  and, 
in  paragraph  (c)(7),  remove  the  words 
"'or  'Subchapter  N — Dangerous  Cargoes' 
(46  CFR  Part  146)". 

3.  In  §  110.168.  revise  the  section 
heading  and  paragraphs  (b)(2),  (c)(1), 
(d)(l}  through  (d)(5),  (d)(7).  (d)(8). 
(f)(4)(iv),  and  (f)(4)(v)  to  read  as  follows 
and,  in  paragraph  (f)(6),  remove  the 
words  "military  explosives"  wherever 
they  appear  and  add,  in  their  place,  the 
words  "Class  1  (explosive)  materials": 

§110.168    Hampton  Roads,  Virginia,  and 
adjacent  waters. 

(b)  •  *  • 

(2)  Class  1  (explosive)  materials 
means  Division  1.1, 1.2, 1.3,  and  1.4 
explosives,  as  defined  in  49  CFR  173.50. 

(c)  General  regulations.  (1)  Except  as 
otherwise  provided,  this  section  applies 
to  vessels  over  20  meters  long  and 
vessels  carrying  or  handling  dangerous 
cargo  or  Class  1  (explosive)  materials 
while  anchored  in  an  anchorage  ground 
described  in  this  section. 
*■>••• 

(d)  Regulations  for  vessels  handling  or 
canying  dangerous  cargoes  or  Class  1 
(explosive)  materials.  (1)  This  paragraph 
(d)  applies  to  every  vessel,  except  a 
naval  vessel,  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials. 

(2)  Unless  otherwise  directed  by  the 
Captain  of  the  Port,  each  vessel 
handling  or  carrying  dangerous  cargoes 
or  Class  1  (explosive)  materials  must  be 
anchored  or  moored  within  Anchorage 
Berth  E-1. 

(3)  Each  vessel,  including  each  tug 
and  stevedore  boat,  used  for  loading  or 
unloading  dangerous  cargoes  or  Class  1 
(explosive)  materials  in  an  anchorage, 
must  carry  a  written  permit  issued  by 
the  Captain  of  the  Port. 

(4)  The  Captain  of  the  Port  may 
require  every  person  having  business 
aboard  a  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  in  an  anchorage,  other 
than  a  member  of  the  crew,  to  hold 


either  a  pass  issued  by  the  Captain  of 
the  Port  or  another  form  of 
identification  prescribed  by  the  Captain 
of  the  Port. 

(5)  Each  person  having  business 
aboard  a  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  in  an  anchorage,  other 
than  a  member  of  the  crew,  shall  present 
the  pass  or  other  form  of  identification 
prescribed  by  paragraph  (d)(4)  of  this 
section  to  any  Coast  Guard  boarding 
officer  who  requests  it. 

(6)  *  •  • 

(7)  Each  non-self-propelled  vessel 
handling  or  carrying  dangerous  cargoes 
or  Class  1  (explosive)  materials  must 
have  a  tug  in  attendance  at  all  times 
while  at  anchor. 

(8)  Each  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  at  anchor  must  display 
by  day  a  red  flag  in  a  prominent  location 
and  by  night  a  fixed  red  light. 

•  •        •        •       > 

(0*** 

(4)  •  •  • 

(iv)  A  vessel  may  not  anchor  in 
Anchorage  Berth  E-1,  unless  it  is 
handling  or  carrying  dangerous  cargoes 
or  Class  1  (explosive)  materials. 

(v)  A  vessel  may  not  anchor  within 
500  yards  of  Anchorage  Berth  E-1 
without  the  permission  of  the  Captain  of 
the  Port,  if  the  berth  is  occupied  by  a 
vessel  handling  or  carrying  dangerous 
cargoes  or  Class  1  (explosive)  materials. 

•  •        •        •        » 

4.  In  §  110.214,  revise  the  section 
heading,  paragraph  (b)(12).  and,  in  the 
note  to  paragraph  (b)(12),  the 
introductory  text  and  paragraphs  (ij), 
(iii),  and  (iv)  to  read  as  follows: 

§110.214    Los  Angeles  and  Long  Beach 
Hart>ors,  California. 

•  •        «         »        •  , 

(b)v* 

(12j  No  vessel,  while  carrying, 
loading,  or  unloading  Division  1.1, 1.2, 
1.3,  or  1.4  (explosive)  materials  as 
defined  in  49  CFR  173.50  or  cargoes  of 
particular  hazard  as  listed  by  §  126.10  of 
this  chapter,  may  be  anchored  in  an 
anchorage  without  permission  from  the 
Captain  of  the  Port. 

Note:  In  granting  permission,  the  Captain 
of  the  Port  considers  the  current  and  future 
activities  in  the  harbors  and  the  safety 
problems  relating  to  the  anchorage.  The 
Captain  of  the  Port  will  advise  the  Port  of 
Long  Beach  Authorities  and  the  Port  of  Los 
Angeles  Authorities  of  anchorage 
assignments  under  the  following  conditions: 

•  •         *         •         * 

(ii)  Division  1.1  or  1.2  (explosive)  materials 
(as  defined  in  49  CFR  173.50),  any  amount. 

(iii)  Division  1.3  fexplosive)  materials  (as 
defined  in  49  CFR  173.50).  in  excess  of  1  net 
ton  at  any  one  time. 


(iv)  Division  1.4  (explosive)  materials  (as 
defined  in  49  CFR  173.50),  in  excess  of  in 
net  tons  at  any  one  time. 


Part  126  [Amended] 

5.  The  heading  to  part  126  is  revised 
to  read  as  follows: 

PART  126— HANDLING  OF  CLASS  1 
(EXPLOSIVE)  MATERIALS  OR  OTHER 
DANGEROUS  CARGOES  WITHIN  OR 
CONTIGUOUS  TO  W/ATERFRONT 
FACILITIES 

6.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46 

§126.05    [Amended] 

7.  In  §  126.05(a),  remove  the  words 
"■parts  146  and"  and  add,  in  their  place, 
the  word  "part". 

§126.07    [Amended] 

8.  In  §  126.07(a),  remove  the  words 
"parts  146  and"  and  add.  in  their  place, 
the  word  "part". 

9.  Section  126.09  is  revised  to  read  as 
follows: 

§  126.09    Designated  dangerous  cargo. 

The  term  designated  dangerous  cargo 
means  Division  1.1  and  1.2  explosives, 
as  defined  in  49  CFR  173.50. 

10.  In  §  126.10.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  126.10    Cargo  of  particular  hazard. 
•        *        •        »        « 

(a). Division  1.1  or  1.2  explosives,  as 
defined  in  49  CFR  173.50. 


§126.19    [Amended] 

11.  In  §  126.19.  remove  the  paragraph 
designation  from  paragraph  (a) 
introductory  text  and  redesignate 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  as 
paragraphs  (a),  (b).  and  (c).  respectively, 
and  remove  the  words  "militarv 
explosives  "  wherever  they  appearand 
add.  in  their  place,  the  words  "Class  1 
(explosive)  materials". 

§  126.21    [Amended] 

12.  In  §  126.21(b),  remove  the  words 
"military'  explosives"  wherever  they 
appear  and  add.  in  their  place,  the 
words  "Class  1  (explosive)  materials" 

13.  In  §  126.27.  paragraphs  (b)(1), 
(b)(2),  and  (c)  are  revised  to  read  as 
follows: 

§126.27    General  permit  for  handling 
dangerous  cargo. 

*        •        •        *        • 

(b)  •  *  • 

(1)  Division  1.3  (explosive)  materiais 
(as  defined  in  49  CFR  173.50),  in  excess 
of  1  net  ton  at  any  one  time. 
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1.4  (explosive)  materials 
49  CFR  173.50).  in  excess 
at  any  one  time. 


PART  160— PORTS  AND  WATERWAYS 
SAFETY 

14.  The  aut  lority  citation  for  part  160 
continues  to  i  ead  as  follows: 

Authority:  3!  U.S.C.  1231;  49  CFR  1.46. 

15.  In  §  160  203,  paragraph  (a)  of  the 
definition  of  <  erf o/n  dangerous  cargo  is 
revised  to  reap  as  follows: 

§160.203    Definitions 


Cerfofn  dar  gerous  cargo  includes  any 
of  the  followiig: 

(a)  Divisioq 
materials,  as  > 


1.1  or  1.2  (explosive) 
(  efined  in  49  CFR  173.50. 


PART  38— LiqUEREO  PUMMABLE 
GASES 


authority  citation  for  part  38 
ijead  as  follows: 

U.S.C.  2103.3306.  3703:49 
E.O.  12234, 45  PR  58801. 

p.  277;  49  CFR  1.46. 

-2.  revise  paragraph 
as  follows: 


18K 
Ccmp 

)1 
read 


§36.01-2    Tra asportation  of  portable 
cylinders  or  p<irtable  tanks  containing  or 
having  prevloisly  contained  liquefied 
flammabie  ga^  \n  dry  cargo  spaces — TBI 
ALL. 

(a)   •   "   ' 

(9)  '   • 

(i)  Division!  1.1, 1.2,  1.3,  or  1.4 
(explosive)  n^  aterials,  as  defined  in  49 
CFR  173.50. 


PART78— O>ERATI0NS 

18.  The  aul  lority  citation  for  part  78 
is  revised  to  lead  as  follows: 


31 


Authority: 
2103,3306. 
11735.  38  FR 
Comp.,  p.  793; 
CFR, 1980 


611  n 
21 


Con  p 


19.  Section 
as  follows: 


§78.80-10 
Industrial  trucks 


(a)  Spaces 
materiah 


The 


use.  1321()V,46l,lS.C. 

49  U.S.C.  App,  1804;  E.O. 
243;  3  CFR,  1971-1975 
E.O.  12234.  45  FR  58801,  3 

.p  277;  49  CFR  1.46. 

78.80-10  is  revised  to  read 


Uie 


of  power-operated 
in  various  locations. 
:ontaining  hazardous 
use  of  power-operated 


industrial  trucks  in  spaces  containing 
hazardous  materials  must  be  in 
accordance  with  49  CFR  176.78. 
(b)  Other  spaces.  Any  standard 
commercial  type  power-operated 
industrial  truck  in  safe  operating 
condition  and  having  the  minimum 
safety  features  of  §  78.80-7(c)  may  be 
used  in  spaces,  and  for  handling  cargo 
in  spaces,  not  otherwise  prohibited  by 
this  subpart 

PART  97— OPERATIONS 

20.  The  authority  citation  for  part  97 
is  revised  to  read  as  follows: 

Authoritv:  33  U.S.C.  1321(j):  46  U.S.C. 
2103.  3306'  6101:  49  U.S.C.  App.  1804;  E.O. 
11735,  38  FR  21243;  3  CFR,  1971-1975 
Comp..  p.  793;  E.O.  12234.  45  FR  58801.  3 
CFR.  1980  Comp.  p.  277;  49  CFR  1.46. 

21.  Section  97.70-10  is  revised  to  read 
as  follows: 

§  97.70-1 0    Use  of  power-operated 
industrial  trucks  in  various  locadons. 

(a)  Spaces  containing  hazardous 
materials.  The  use  of  power-operated 
industrial  trucks  in  spaces  containing 
hazardous  materials  must  be  in 
accordance  with  49  CFR  176.78. 

(b)  Other  spaces.  Any  standard 
commercial  type  power-operated 
industrial  truck  in  safe  operating 
condition  and  having  the  minimum 
safety  features  of  §  97.70-7(c)  may  be 
used  in  spaces,  and  for  handling  cargo 
in  spaces,  not  otherwise  prohibited  by 
this  subpart. 

Port  194  [Amended] 

22.  The  heading  to  part  194  is  revised 
to  read  as  follows: 

PART  194— HANDLING,  USE,  AND 
CONTROL  OF  EXPLOSIVES  AND 
OTHER  HAZARDOUS  MATERIALS 

23.  The  authority  citation  for  part  194 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  2113.  3306:  49 
use.  App  1804;  E.O.  12234,  45  FR  58801, 
3  CFR.  1980  Comp..  p.  277;  49  CFR  1.46. 

24.  In  §  194.05-7,  paragraphs  (a),  (b), 
and  (d)  introductory  text  are  revised  to 
read  as  follows: 

§194.05-7    Explosives— Detail 
requirements. 

(a)  Except  as  otherwise  provided  by 
this  part.  Division  1.1  and  1.2 
(explosive)  materials  (as  defined  in  49 
CFR  173.50)  and  blasting-caps  must  be 
carried  in  magazines  specifically  fitted 
for  that  purpose  as  described  by  subpart 
194.10  of  this  part. 

(b)  Class  1  (explosive)  materials  (as 
defined  in  49  CFR  173.50)  must  be 


identified  by  their  appropriate  DOT 
classification. 

*     .  •        *        *        * 

(d)  On-deck  stowage  of  unfused 
depth-charges  or  other  unfused-case- 
type  Class  1  (explosive)  materials  (as 
defined  in  49  CFR  173..S0)  is  authorized 
as  follows: 
***** 

Dated:  August  1,  1994. 
Jo.seph  J.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety. 
Security,  and  En vironmental  Protection. 
(FR  Doc.  94-19172  Filed  8-4-94;  8.45  ami 
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DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AE49 

Reservists  Education:  Procedural  Due 
Process  and  the  Montgomery  Gl  Bill — 
Selected  Reserve;  Correction 

agency:  Department  of  Defense, 

Department  of  Transportation  (Coast 

Guard)  and  Department  of  Veterans 

Affairs. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  that 
were  published  Tuesday.  October  5, 
1993  (58  FR  51780).  The  regulations 
provided  procedural  due  process  to 
individuals  filing  claims  for  educational 
assistance  under  the  Montgomery'  GI 
Bill — Selected  Reserve, 
EFFECTIVE  DATE:  October  5. 1993-. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Ser\ice,  Veterans  Benefits 
Administration  (202)  273-7187. 

Correction  of  Publication 

On  page  51780  the  effective  dale  is 
corrected  to  read  as  follows: 
EFFECTIVE  DATES;  The  revisions  to 
§  21.7639  are  effective  July  31, 1990. 
The  revisions  to  §  21.7532.are  effective 
October  5.  1993. 

Dated:  luly  27. 1994. 
Donald  L,  Neilson, 

Director,  Records  Management  Service. 
|FR  Doc  94-19087  Filed  8-4-94;  8?45  amj 
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POSTAL  SERVICE 

39  CFR  Part  111 

Special  BulK  Third-Class  Eligibility 
Restrictions 

AGENCY:  Postal  Service. 

ACTION:  Delayed  implementation  of  final 
rule. 


SUMMARY:  On  May  5.  1994,  the  Postal 
Service  published  in  the  Federal 
Register  the  final  rule  to  implement  the 
provisions  of  Public  Law  103-123,  the 
Treasury,  Postal  Service  and  General 
Appropriations  Act  for  1994,  which 
enacted  further  restrictions  on  the 
advertisements  and  products  mailable  at 
the  special  bulk  third-class  rates,  59  FR 
23158-23164.  The  final  rule  was 
scheduled  to  take  effect  September  4, 
1994, 

EFFECTIVE  DATE:  Effective  August  5. 
1994,  the  final  rule  published  at  59  FR 
23158  is  delayed  indefinitely. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  J.  Collins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  On  May  5. 
1994,  the  Postal  Service  published  in 
the  Federal  Register  the  final  rule 
implementing  tJie  Revenue  Forgone 
Reform  Act  of  the  Treasury,  Postal 
Service  and  General  Appropriations  Act 
for  1994.  59  FR  23158-23164.  This 
legislation  created  additional  content- 
based  restrictions  for  special  bulk  third- 
class  mail  by  requiring  certain  products 
and  services  advertised  in  special  bulk 
third-class  mail  to  be  substantially 
related  to  the  purposes  of  the  qualified 
organization  and  by  restricting  the 
products  mailable  at  the  special  bulk 
third-class  rates.  The  Postal  Service 
postpones  the  effective  date  of  the  final 
rule  until  further  notice. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  94-19156  Filed  8-4-94;  8;45  am) 
BILLINC  CODE  77ia-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-5025-4] 

Oregon;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  Oregon  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Oregon's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Oregon's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Oregon's  hazardous 
waste  program  revisions.  Oregon's 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  Oregon 
.shall  be  effective  on  October  4. 1994 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Oregon's  program  revision  application 
must  be  received  by  the  close  of 
business  on  September  14.  1994. 
ADDRESSES:  Copies  of  Oregon's  program 
revision  application  are  available  during 
the  business  hours  of  9  a.m.  to  4:30  p.m. 
at  the  following  addresses  for  inspection 
and  copying:  Oregon  Department  of 
Environmental  Quality.  Waste 
Management  and  Clean-up  Division, 
Eighth  Floor,  811  S.W.  Sixth  Avenue, 
Portland,  Oregon  97204  (503)  229-6534: 
U.S.  EPA  Region  10,  Library,  1200  Sixth 
Avenue,  Seattle.  Washington  98101 
(206)  553-1289.  Written  comments 
should  be  sent  to  Renee  Dagseth.  HW- 
107,  EPA,  1200  Sixth  Avenue.  Seattle. 
Washington,  98101,  (206)  553-1889. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Dagseth  at  the  above  address  and 
phone  number. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  iinder 
Section  3006(b)  of  the  Resource 
.Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C. .6926(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8,  1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 


HSWA  requirements  under  Section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
266.268,  124  and  270. 

B.  Oregon 

Oregon  initially  received  final 
authorization  forits  base  RCRA  program 
on  January  30, 1986.  Oregon  received 
authorization  for  revisions  to  its 
program  on  May  29,  1990.  On  July  1, 
1994,  Oregon  submitted  a  program 
revision  application  for  additional 
program  approvals.  Today.  Oregon  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(4). 

EP.^  has  reviewed  Oregon's 
application,  and  has  made  an  immediate 
final  decision  that  Oregon's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently. 
EPA  intends  to  grant  Oregon  final 
authorization  for  the  additional  program 
modifications.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  September  14, 
1994.  Copies  of  Oregon's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section  of 
this  notice. 

Approval  of  Oregon's  program 
revision  shall  become  effective  in  sixty 
(60)  days  unle.ss  adverse  comments 
pertaining  to  the  State's  program 
revisions  are  received  during  the  public 
comment  period.  If^n  adverse  comment 
is  received,  EPA  will  publish  either  (1) 
a  withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
respon.se  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Oregon's  revision  application 
includes  the  majority  of  HSWA  and 
non-HSWA  federal  provisions 
promulgated  before  July  1.  1993.  The 
more  substantive  changes  included  in 
this  revision  application  are:  the  Mining 
Waste  Rules,  the  Land  Disposal 
Restriction  Rules,  the  Used  Oil  Rule, 
and  the  Permit  Modification  Rule, 
Oregon  is  applying  for  authorization  for 
the  following  Federal  hazardous  waste 
regulations: 
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Federal  requirefnent 


Slato  authority  • 


Non-HSWA  Cluster  m 


Revised  Manual !  W^-646;  Amended  Inootporation  by  Reference.  52  FR  8072, 03^16/87 


OAR  340-100-002(1) 


Non-HSWA  Ouster  IV 


Lisl  (Phase  i)  of  hiai^dous  Constituents  kx  Gfoond-Waler  Moretormg,  52  FR  25942,  07/Odf87  

Identification  and  Listing  of  Hazardous  Waste  (Contamer/fnner  Uner  Gorrectwr).  52  FR  26012.  07/10/87 


Reqinren^nts  for  Hazardous  Waste  Facilities;  Corporate  Guarantee.  52  FR  44314.  1  iyt8/B7 
Miscellaneous  Units.  52  FR  46946,  12/10/87  — ...... 


Ljat>JliTy 
Hazardous  Waste 


TectinicaJ  CorrectJon;  Identification  and  Uslmg  of  Hazardous  Waste  (Technical  Correction  to  Checklist  29  and  Ad- 
dition of  Hazarcjous  Waste  Numbers),  53  FR  13382.  04/22/68. 


OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-109-020(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-105-014 
OAR  340-100-002(1) 


f«on-HSWA  Chister  V 


Identification  and  Jsting  of  Hazardous  Waste;  Treatability  Stud  as  Sanple  Exemption.  53  FR  27290.  07/ia^  

Hazardous  Wastq  Marugement  System;  Standards  for  Hazartious  Waste  Storage  and  Treatment  Tank  Systems 
(Non-HSWA  Previsions.  Revision  to  Checklist  28),  53  FR  34079.  09/02/88. 

Identification  and  Listng  of  Hazardous  Waste;  and  Designation.  Reportable  Quantities,  and  t^lotirlcatlon  (Amend- 
ment to  the  Beyifl  EtcKision),  53  FR  35412,  09/13/88. 

Permit  ModKcatio#»  for  Hazardous  Waste  Management  Faciliries.  53  FR  37912.  09/28/88 

StaHsticat  Melhoqs  for  Evaluating  Groundwater  .Momtonng  Data  from  Hazardous  Waste  Facilities,  53  FR  39720, 
iai  1/88.         T 

Identification  and  Listing  of  Hazardous  Waste;  Removal  of  Iron  Oextran  from  tt>e  List  of  Hazardous  Wastes,  53  FR 
43878.  10/31 /si 

Identification  and  iLisbng  of  Hazardous  Waste;  Removal  of  Strontium  Sulfide  from  the  List  of  Hazardous  Wastes. 
53  FR  43881,  10/31/88. 

Standards  for  Gefierators  of  Hazardous  Waste;  Manifest  Renewal  53  FR  45089,  1 1/08/88 

Hazardous  Waste  Miscellaneous  Units;  StarxJards  Applicable  to  Owners  and  Operators  (Clarification  of  ar>d  Cor- 
rection to  CL  41  54  FR  615.  01/09.'89. 

Amendment  to  Requirements  tor  Hazardous  Waste  Incinerator  Permits,  54  FR  4286,  01/30/89 .'..._ 


Delay  of  Closure 
Mining  Waste  Ex(^usion 


=>enod  lor  Hazardous  Waste  Management  Faahties.  54  FR  33376. 08/14/69 
1.  54  FR  36592.  09/01/89  .._ ....._ 


Testing  and  Moni^ng 
Changes  (o  Part 


OAR340-100-0C?(1) 
OAR  340-100-002(1) 

OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 

OAR  340-100-002(1) 

OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-105-014 
OAR  340-100-002(1) 


Nor>44SWA  Ouster  VI 


Activities.  54  FR  40260.  09/29/89 

24  Not  Accounted  for  by  Present  ChecWisls.  54  FR  246.  01/04/89 


Mimng  Waste  Exi  fusion  II.  55  FR  2322.  01/23/90 


ModMicalions  of  R)19  Listing.  55  FR  5340,  02M4/90 ...._ 

Testing  aid  Monitoring  Activities;  (Technical  Correction  to  Checklist  67),  55  FR  8948.  03/09/90 

Criteria  tor  Lislind  Toxic  Wastes;  Technical  Amendmert.  55  FR  18726,  05/04/90  

Und  Disposal  RistncOons  for  Third  Third  Scheduled  Wastes  (Mon-HSWA  Provisions).  55  FR  22520.  06/01/90 


OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-101-004(2) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
-340-106-003(2) 
"  340-106-004(1-3) 
"  340-1 06-005(1)(a-c) 
"340-106-006 
"340-100-012 
OAR  340-100-002(1) 
"340-101-004(2) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 


HSWA  Ouster  I 


Hazardous  and 


Oil  Fuel  Cnmu^  Penalties 


Sharing  of  lnformptk)n  with  the  Agency  for  Toxic  Substances  and  Disease  Registry.  07/15/85 


HSWA  Codtficatidn  Rule; 
HSWA  Codiftcatidn  Rule; 
HSWA  Codi(icati4n  Rule; 
HSWA  Codi«cali<in  FUie. 

28702,07/15.86. 
HSWA  Cod*cation  Rule, 
HSWA  Codification  Rule; 
HSWA  CodMication  Ruie; 
HSWA  Codification  Rule; 
HSWA  CodMication  Rule; 
HSWA  CodMcalKin  Rule: 
HSWA  Codificati^  Rule; 
HSWA  Codtficabdn  Rule; 
HSWA  Codification  Rule; 


Delistmg,  50  FR  28702,  07/15/85 

Household  Waste  (Resource  Recovery  Facilities).  50  FR  28702. 07/15^85  

Waste  Mmimtzation.  50  FR  28702,  07/15/85 

Location  Standards  tor  S^  Domes.  Sa«  Beds.  Underground  Mir>es  and  Caves.  50  FR 

Liquids  in  Landfills  I „ ,...._ 

Dust  Suppression.  50  FR  28702.  07/15/85 . .^ __.. 

Double  Liners.  50  FR  28702,  07/15/85 

Ground-Water  Monitoring,  50  FR  28702.  07/15;85 

Cement  Kilns,  50  FR  28702,  07/15/85 ; 

Fuel  Labeling.  50  FR  28702,  07/15/85 _ _ 

Pemirt  Life,  50  FR  28702,  07/15/85 ... .: . ^ ^.... 

Omnibus  Provision.  50  FR  28702.  07/15/85 _ 

Interim  Status.  50  FR  28702.  07/15/85  '. 


OAR  340-100-002(1) 
OPS  466.995 
OAR  340-100-005 
ORS  192.410 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
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Federal  raquiremeni 


HSWA  Codificatkxj  Rule;  Research  and  Development  Permits.  50  FR  28702. 07/15/85 

HSWA  Codificalion  Rule;  Hazardous  Wasle  Exports.  50  FR  28702,  07/15/85 IZ"!!!! 

HSWA  Codificalion  Rule;  Exposure  Information.  50  FR  28702.  07/15/85 

Usting  of  TDI,  TOA.  and  DNT  Wastes.  50  FR  42936.  10/23/85 .'""Z"'Z'""Z 

Burning  of  Waste  Fuel  and  Used  Oil  Fuel  in  Boilers  and  Industrial  Furnaces.  50  FR  491  wii  ASMS 

Listing  ol  Spent  Solvents,  50  FR  53315,  12/31/85 *  _  " 

Usting  of  EDB  Waste,  51  FR  5327.  02/13/86  „ 1Z.!"~!.™Z 

Listing  of  Four  Spent  Solvents.  51  FR  6537.  02/25/86  . ™„".™Z  IZ 


Codification  Rule;  Technical  correction  (Paint  Filter  Test).  51  FR  19176.  05/28/86 „ 

Biennial  Report;  Correction  (Waste  Minimizatioa  Technical  Correcton  to  Checklist  iTOKsTFRissse!  08/08/86 
Exports  of  Hazardous  Waste.  51  FR  28664.  08/08/86 _      

Standards  for  Generators;  Waste  Minimization  Certifications.  51  FR  35190.  10/01/86  


Listing  of  EBOC.  51  FR  37725.  10/24/86  „. 

Land  Disoosal  Restrictions  /Solvents  and  Dioxins).  51  FR  40572.  1 1/07/86  .. 


Surface  Impoundment  Variance  urxJer  §  3005  (j)  (2)-(9)  and  1 3 


State  authority' 


OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-101-033 
OAR  340-100-002(1) 
OAR  340-104-075 
OAR  340-100-002(1) 
"340-102-041 
"340-102-050 
OAR  340-100-002(1) 
"340-102-060 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-100-010 
"  340-102-01 1(d)(e) 
"340-105-014 
OAR  340-100-002(1) 


HSWA  Ouster  H 


California  List  Waste  Land  Disposal  Restrictions.  52  FR  25760.  07/08/87 

Exception  Reporting  for  SmaH  Quantity  Generators  of  Hazardous  Waste,  52  FR  35894,  09/^3/87"" 

HSWA  Codification  Rule  2;  Permit  Modification.  52  FR  45788,  12'01/87  „.. 

HSWA  Codification  Rule  2;  Permit  as  a  St*eld  Provision.  52  FH  45788.  12/01/87  ..1"Z!IZZH"ZZZ~ 

HSWA  Codificatkxi  Rule  2;  Permit  Conditions  to  Protect  Human  Health  and  the  Environmiw^iKIFR  45788"  12^^^^ 

87. 

HSWA  CocSfication  Rule  2;  Post-Closure  Permits.  52  FR  45788.  12/01/87  

Technical  Correction  to  Checklist  23,  Small  Quantity  Generators.  53  CFR  27162.  07/19/88  ZZ!.Z!!Z! '. 

Farmer  Exemptions;  Technicai  Corrections,  53  FR  27164.  07/19/88 _„ 1™ZI 

Land  Disposal  Restrictions  for  First  Third  Scheduled  Wastes.  53  FR  31 138.  08/17/88 1" ."_ ~ „" 

Hazardous  Waste  Management  System;  Standards  for  Hazardous  Storj^  and  Treatrnent  Tatt*  SystwnsfRevi- 

sion  to  Checklist  28)  (HSWA  Provisions).  53  FR  34079,  09/02/88. 
Land  Disposal  Restriction  Amendments  to  First  Third  Scheduled  Wastes  (Technical  Correction  to  Checklist  50)  54 

FR  18836.  05'02/89. 

Land  Disposal  Restrictions  tor  Second  Trtrd  Scheduled  Wastes.  54  FR  26594.  06/23/89  

Larid  Disposal  Restrictions;  Correction  to  the  First  Third  Scheduled  Wastes,  (Con-ection  to  ChecklisrsO)   54  FR 

36967.09/06/89. 
Reportable  Quantity  Adjustment  Methyl  Bromide  Production  Wastes.  54  FR  41402,  10/06/89 

Reportable  Quantity  Adjustment  (F024  &  F025),  54  FR  50968.  12/1 1/89 

Toxicity  Characteristic  Revisions,  55FR  11798.  03/29/90 !.I!!ZZ"."ZZ" 

Listing  of  1  J-Oimethylhydrazine  Production  Wastes.  55  FR  18496.  05/02/90  '"!!"!!!.!."!."!""!."!"!"."""."! 

HSWA  Codifkation  Rule:  Double  Liners;  Correction  (Conrection  to  Checklist  17H),  55  FR  19262.  05/09/90 

Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes  (HSWA  Provisions).  55  FR  22520.  06/01/90  

Organic  Air  Emission  Standards  for  Process  Vents  and  Equipment  Leaks.  55  FR  25454,  06/21/90 


OAR  340-100-002(1) 
OAR  340-1 00-1 02(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 

OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 


RCRA  Ouster  I 


Toxicity  Characteristic;  Hydrocarbon  Recovery  Operations  (HSWA),  55  FR  40834.  10/05/90  ..,._ 

Petroleum  Refinery  Primary  and  Secondary  Oil/Water/SoWs  Separation  Sludge  Listings  (F037  and  FC38)  (HSWA) 
55FR46354.il/02/90.  =»  »  # »  ». 

Wood  Preserving  Listings  (HSWA/Non-HSWA),  55  FR  50450.  12/06/90  „..„._ .• 

Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes;  Technical  Amendment  (HSWA)  56  FR  3864  01/31/ 
91. 

Toxicity  Characteristic;  Ch»orofkiorocartx)n  Refrigerants  (HSWA).  56  FR  5910,  02/13/91 

Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces  (HSWA/^k)n-HSWA),  56  FR  7134.  02/21/91 


Renwval  of  Strontium  Sulfide  From  the  List  of  Hazardous  Waste;  Techncat  Amendment  (Mon-HSWA).  56  FR 

7567.02/25«1. 
Organic  Aw  Emission  Standards  tor  Process  Vents  and  Equipment  Leaks;  Technical  Amendment  (HSWA)  56  FR 

19290.04/26/91. 

Administrative  Stay  for  K069  Listing  (Non-HSWA).  56  FR  19951,  05/01/91  „ „      _ 

RevisiontoF037andFG38Listings(HSWA),  56  FR  2 1955,  05/13/91 

Mining  Exclusion  111  (Non-HSWA),  56  FR  27300.  06/13/91   _ 


OAR  340-100-002(1) 
OAR  340-100-002(1) 

OAR  340-100-002(1) 
"340-102-034 
OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 
-340-101-004(2) 
OAR-340-1 00-002(1) 

OAR  340-100-002(1) 

OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-101-004(2) 


RCRA  OustarM 


Wood  Preserving  Usting;  Technical  Correction  (HSWA/Non-HSWAJ.  56  FR  30192,  07/01/91 


.  I  OAR  340-100-00^1) 
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Federal  requirement 


State  authority  ^ 


Burning  of  Hazardous 
Non-HSWA). 


Waste  in  Boilers  and  Industrial  Furnaces;  Corrections  and  Technical  Annendments  I  (HSWA/ 
56  FR  32688.  07/17/91. 


Land  Disposal 
Burning  of  Hazlirdous 
FR  42504,  01 1/27/91 
Exports  of  Hazardous  Waste;  Technical  Correction  (HSWA),  56  FR  43704,  09/04/91 


^estrictJons  for  Electric  Arc  Furnace  Dust  (K061)  (HSWA),  56  FR  41 164,  08/19/91  

Waste  in  Boilers  and  Industrial  Furnaces;  Technical  Amendments  II  (HSWA/Non-HSWA),  56 


Coke  Ovens 
Amendments  t( 

Waste  Facilit  es 
Liners  and  Lea  i 


Administrative  Stay,  56  FR  43754,  09/05/91  

Intenm  Status  Standards  for  Downgradient  Ground-Water  Monitoring  Well  Locations  at  Hazardous 

(Non-HSWA),  56  FR  66365,  12/23/91. 
Detection  Systems  for  Hazardous  Waste  Land  Disposal  Units.  57  FR  3462,  01/29/92 


Detris 


Hazardous 
Used  Oil  Fitter 
Coke  by-product 
Lead-Bearir;g 
Administrative 
Second 


Case-by-Case  Capacity  Variance,  57  FR  20766,  05/15/92  

xclusion,  57  FR  21524,  05/20/92  

Exclusion,  57  FR  27880.  06/'22/92 

f^ardous  Materials  Case-by-Case  Capacity  Variance,  57  FR  28628,  06/26/92  

I  ;tay  for  the  Requirement  That  Existing  Drip  Pads  be  Impermeable,  57  FR  5859,  Q2I^&!92 
Correclon  to  the  Third  Third  Land  Disposal  Restrictions,  57  FR  8086,  03/06/92 : 


OAR  340-100-002(1) 
"340-101-004 
"340-105-010 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-100-004 
OAR  340-100-002 
"340-102-050 
OAR  340-100-002(1) 
OAR  340-100-002 

OAR  340-100-002(1) 
"340-105-021 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 


RCRA  Cluster  III 


Toxicity  Characteristics  Revision;  Technical  Corrections,  57  FR  30657,  07/10/92 

Land  Disposal  Restrictions  for  Newly  Listed  Wastes  and  Hazardous  Debris,  57  FR  37194,  08/18/92 


Coke  By-Produ  :t 
Burning  of  Hazardous 
Recycled  Used 
Financial  Responsibility 


Listings,  57  FR  37284,  08/18/92  

Waste  in  Boilers  and  Industrial  Furnaces;  Technical  Amendment  III.  57  FR  38558.  08/25/92 

Oil  Management  Standards,  57  FR  41566,  09/10/92  

for  Third-Party  Liability,  Closure  and  Post-closure,  57  FR  42832,  09/16/92 


Burning  of  Hazirdous 
Chlorinated  Toluene 
Hazardous  Soil 
Liquids  in  Landtlls  II 
Toxicity  Character 
Wood  Preservi 
Recycled  Used 


Waste  in  Boilers  and  Industrial  Furnaces;  Anr>endment  IV,  57  FR  44999.  09/30/92 

Production  Waste  Listing,  57  FR  47376,  10/15/92 

Case-By-Case  Capacity  Vanance,  57  FR  47772,  10/20/92  

57  FR  54452,  11/18/92  

istic  Revision;  TCLP,  57  FR  55114,  11/24/92  

Amendments  to  Listings  and  Technical  Requirements,  57  FR  61492,  12/24/92 

Oil  Management  Standards;  Technical  Amendments  and  Corrections,  58  FR  26420,  OS'03,'93 


19 


Land  Disposal 
28506,  06/1 4<93 

Land  Disposal 
Vacated,  58 


Restrictions;  Renewal  of  the  Hazardous  Waste  Debris  Case-by-Case  Capacity  Variance,  58  FR 


'  The  rules 
amended  in  i 


progra  m 


an 


Some  porti 
program  are 
federal 
federally  en 
scope  rules 
011,101-033, 
075,  105-013 
041,  105-051 
111-037 
requirements 
102-070, 
some  cases 
more  stringen ; 
information 


th} 


^estnctions  for  Ignitable  and  Corrosive  Characteristic  Wastes  Whose  Treatment  Standards  Were 
29860.06/17/93. 


(R 


OAR  340-100-002(1) 
OAR  340-1 0O-O02(1\ 
"340-105-013 
"340-105-014 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-104-143(7) 
"340-104-145(5) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
OAR  340-100-002(1) 
"340-111-010 
"  340-1 1 1-020 
"340-111-030 
"340-111-032 
"340-111-035 
"340-111-037 
"  340-1 1 1-040 
"340-111-050 
"340-111-060 
"340-111-070 
OAR  340-100-002(1) 

OAR  340-100-002(1) 


riiferenced  are  in  the  Oregon  Administrative  Rules.  State  authorities:  ORS  183.355,  as  amended  in  1991;  ORS  466.020   as 
9$9;  ORS  466.086,  enacted  in  1987,  and  OAR  166-510-010,  effective  1993. 


ns  of  Oregon's  revised 
broader  in  scope  than  the 

and  thus  are  not 
fo^eab^.  The  broader  in 
OAR  Chapter  340:  100- 
102-044, 102-070.  104- 
105-014, 105-040,  105- 
111-020, 111-030,  and 
Broider  information 

Jiaracterize  100-011, 
105^013,  and  105-014  (in 
last  two  rules  may  be 
depending  on  the  type  of 
uired).  State-only  siting 


nqi 


standards  make  105-040.  105-041,  and 
120-001  broader.  Permit  conditions  are 
modified  under  105-051.  State-only 
hazardous  wastes  are  added  by  101-033. 
Small  quantity  generators  must  comply 
with  large  quantity  generator 
requirements  under  102-044.  Non- 
RCRA  permitted  recycling  facilities  are 
required  to  comply  to  provide  biennial 
report  information  by  104-075  (in  some 
cases  this  rule  may  be  more  stringent 
depending  on  the  information  required). 
Oregon's  used  oil  rule  adds  regulated 
and  prohibited  activities  to  the  Federal 


rule  in  111-020  and  111-030.  Used  oil 
generators  are  allowed  to  transport  oil  in 
lea.sed  vehicles  under  111-037. 

EPA  will  administer  the  enforcement, 
modification,  revocation,  reissuance, 
and  termination  of  portions  of  joint 
State/EPA  permits  for  which  the  State  is 
not  yet  authorized  until  such  time  that 
the  State  is  granted  authorization. 
Oregon  is  not  seeking  authorization  to 
0[)erate  on  Indian  lands. 
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-C  Decision 

I  conclude  that  Oregon's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Oregon  is  granted  final  authorization  to 
operate  its  hazardous  wa.sJe  program  as 
revi.spri. 

Oregon  now  has  responsibility  for 
pennitting  tl«atment.  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  applic-ation,  subject  to  the 
limitations  of  HSWA.  Oregon  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  Section  3007 
of  RCRA  and  to  take  enforcement 
actions  under  Sections  3008.  3013,  and 
7003  of  RCRA. 

Compliance  with  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  R  of  Executive 
Order  12866. 

Certification  under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C 
605(h),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  sul)stantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
n-gulations  in  favor  of  Oregon's 
program,  tiiereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysi.*. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  nu!k£  is  issued  undw  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926. 6974(b). 

Dated:  July  20.  1994. 
Chuck  Clarke. 
Hegionul  Administrator. 
|FR  Doc.  94-18721  Filed  S-4--94-,  «:45  ami 
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40  CFR  Part  271 


[FRL-«027-41 

« 

Wisconsin:  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  Wisconsin  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (hereinafter 
RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Wisconsin's 
application  and  has  reached  a  decision, 
subject  to  public  review  and  comment, 
that  these  hazardous  waste  program 
revisions  satisfy  all  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
grant  final  authorization  to  Wisconsin  to 
operate  its  expanded  program,  subject  to 
authority  retained  by  EPA  under  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L  98-616. 
November  8, 1984.  hereinafter  HSWA). 

EFFECTIVE  DATE:  Final  authorization  for 
Wisconsin  shall  be  effective  on  October 
4. 1994,  unless  EPA  publishes  a  prior 
Federal  Register  (FR)  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  Wisconsin's  final 
authorization  must  be  received  by  4:30 
p.m.  centra!  time  on  September  6. 1994. 
If  an  adverse  comment  is  received.  EPA 
will  publish  either  (1)  a  withdrawal  of 
this  immediate  final  rule  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

ADDRESSES:  Copies  of  Wisconsin's  final 
Authorization  Revision  Application  are 
available  from  9  a.m.  to  4  p.m.,  at  the 
following  addresses  for  inspection  and 
copying:  Mr.  Al  Matano,  Wisconsin 
Department  of  Natural  Resources.  101  S. 
Webster,  Third  Floor,  Madison. 
Wisconsin  53707,  Phone  608/267-3531; 
Ms.  Margaret  Millard,  U.S.  EPA  Region 
V.  Office  of  RCRA.  77  W.  JacLson. 
Seventh  Floor.  Chicago.  Illinois  60504. 
Phone  312/353-1440.  Written 
comments  should  be  sent  to  Ms. 
Margaret  Millard.  U.S.  EPA  Region  V. 
Office  of  RCRA,  77  W.  Jackson  (HRM- 
7J),  Chicago,  Illinois,  60604.  Phone  312/ 
353-1440. 


FOR  FURTHER  INFORMATRDN  CONTACT: 
Margaret  Millard,  Wisconsin  Regulatory 
Specialist.  U.S.  EPA  Region  V.  HRM-7J, 
77  West  Jackson  Blvd..  Chicago.  Illinois, 
60604.(312)353-1440. 

SUPPLEMENTARY  tNFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  accordance  with  40  CFR  271.21. 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  in 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  chnnges  to 
EPA's  regulations  in  40  CFR  Parts  124. 
260-266.  268.  and  270. 

B.  Wisconsin 

Wisconsin  initially  received  final 
authorization  for  its  program  effective 
January  31, 1986  (51  FR  3783). 
Subsequently,  Wisconsin  received 
authorization  for  revisions  to  its 
program,  which  became  effective  on 
June  6.  1989  (54  FR  22278).  January  22, 
1990  (54  FR  48243).  April  24.  1992  (57 
FR  15029).  and  August  2. 1993  (58  FR 
31344).  On  March  16,  1994.  Wisconsin 
submitted  a  ptx>gram  revision 
application  for  additional  program 
approvals.  Today.  Wisconsin  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  reviewed  Wisconsin's 
application,  and  has  made  an  immediate 
final  decision  that  Wisconsin's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently.  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Wisconsin. 
The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  September  6. 1994. 
Copies  of  Wisconsin's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses ""section  of 
this  notice. 

Approval  of  Wisconsin's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  Slate's  revision 
discu.ssed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received.  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 


which  either 
Hnal  decision 
decision. 
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I  ffirms  that  the  immediate 
takes  effect  or  reverses  the 


Federal  req  jirement 


Toxicity  Characteristic  Revi- 


sions,   March 
(55  FR  I179ar 


Land   Disposal 


tof  Third  ThirJ  Scheduled 


On  October  4,  1994.  (unless  EPA 
publishes  a  prior  FR  action  withdrawing 
this  immediate  final  rule).  Wisconsin 
will  be  authorized  to  carrj'  out,  in  lieu 


of  the  Federal  program,  those  prcisions 
of  the  State's  program  which  are 
analogous  to  the  following  provisions  of 
the  Federal  program: 


29.    1990. 


Restrictions 


Wastes,  June 
FR  22520)* 


Indicates  HS'  VA  Requifenf>ent 


Stale 


t3l 


EPA  shall  a 
hazardous 
permits,  that 
upon  the 
which  th^ 
authorization, 
by  EPA  prior 
authorization, 
suspended 
other  provi 
June  6, 1989 
1992, and 
dates  of  VVi 
for  the  RCRA 
subsequent 

Wisconsin  i 
operate  the 
lands.  This 
unless  provi 
statute  or  regu 

C.  Decision 


minister  any  RCRA 
waite  permits,  or  portions  of 
contain  conditions  based 
fedeial  program  provisions  for 
is  applying  for 
and  which  were  issued 

the  effective  date  of  this 
EPA  has  previously 
iss  iance  of  permits  for  the 
isio  IS  on  January  31, 1986. 

Jinuary  22.  1990.  April  24. 
August  2,  1993,  the  effective 
n's  final  authorization 
lase  program,  and  for 
pr  )gram  revisions. 

not  authorized  to 
Fetieral  program  on  Indian 
au  hority  remains  with  EPA 
otherwise  in  a  future 
ation. 


sccnsir 


did 


t  lat 


I  conclude 
revision  meets 
regulatorv  requ 
RCRA  de'scTib^d 
application,  s 
the  HSWA.  Adcord 
Wisconsin  fi 
its  hazardous 
Wisconsin  cuiten 
for  permitting 
disposal  facilities 
carrying  out 
program  and 
Wisconsin  a" 
enforcement 
EPA  retains 
inspections  u 
RCRA.  and  to 
under  sections 
RCRA. 


mil 


olh 
iis 

ISIl 

ns 
th3 


D.  Codiflcatioi  i  in  Part  272 


State 


EPAi 
authorized 
40  CFR  to  proi 
of  the  scope  o 
in  each  State. 


1,  1990,  (55 


Analogous  state  authority 


Wisconsin  Administrative  Code  (WAC)  NR  605.05(1)(a)5,9,17;  605.13;  605.08(5)(a),(b);  605.09(1  )(b);  605.11;  ef- 
fective September  1 ,  1 992. 

WAC  NR  605.08(1  )(b),(2)(b),(3)(b),(4)(b),  and  (5){b);  605.09(2)(a),(3)(a)3  and  (5)(b);  605  Appendix  III;  6i 0.05(3) 
61506(3);  660.13(8)(c)6;  675.22(4)  and  (4)(a)-(d);  675.22(5);  and  680.22(25);  615.05(4)(a)5;  660.13(3) 
655.09;  680.22(32);  600.03;  675.03;  600.03(85),(89),(1 12),(149),(l62).(239)(a)-(c);  600.03(109)(a)-(h) 
675.06(1)  and  (2);  675.07(1  )(c)l.b.(l)(d)1.b  and  (1)(e)1.b;  675.07(1  )(i).(l)(i)1 -3;  675.07(1)(j)  and  (k) 
675.07(2)(d)1.b;  675.07(2)(e)1  and  3;  675.07(2)(g);  675.09(1  )-{5);  675.16(1)(a)-(e),  (2)-(8);  675.20(1)  and  (3) 
675.21(1);  675.22(1)  and  (1)(b);  675.22(1  )(b)  Tables  1,2,  and  3;  675.22(2)(a);  675.23(1);  675.23(1)  Table  CCW 
675.23(3).(3)(a)-(c);  675  Appendices  lll,IV,V,VI,  and  VII;  effective  September  1.  1992. 


Wisconsin's  program 
all  of  the  statutory'  and 
irements  established  by 
in  its  revised  program 
ject  to  the  limitations  of 

ingly,  EPA  grants 
1  authorization  to  operate 
waste  program  as  revised, 
tly  has  responsibility 
treatment,  storage,  and 

within  its  borders  and 
er  aspects  of  the  RCRA 
amendments, 
has  primary 
ponsibilities,  ahhough 
right  to  conduct 
section  3007  of 
ake  enforcement  actions 
3008,  3013, and  7003  of 


rder : 


ncorp<^rates  by  reference 

programs  in  Part  272  of 
ide  notice  to  the  public 
the  authorized  program 
ncorporation  by  reference 


of  the  Wisconsin  program  will  be 
completed  at  a  later  date. 

Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Wisconsin's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure,  * 
Confidential  business  information, 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 


7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  June  30,  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
|FR  Doc.  94-19164  Filed  8-4-94:  8:45  am) 
BILLING  CODE  SS«0-«<M> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7102] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  nile. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  Hood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  commimity. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
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at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch.  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
tloodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify-  or 


to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  fioodplain  management  criteria, 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  fioodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  base  Hood  elevations 
are  in  accordance  with  44  CFR  65.4. 


Regulatory  Classification 

•  This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778.  Civil  Justice 
Refonn 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 


National  Environmental  Policy  Act  l^,,  of  Subjects  in  «  CFR  Part  65 


This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 


Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDEOl 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E  O.  12127.  44  FR  19367. 
3CFR.  1979Comp..p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows; 


State  a>-id  County 


Hawaii:  Hawaii 


Kansas:  Barton  City  of  Great  Bend 


Location 


Unincorporated 
Areas. 


Dates  and  name  of 

newspaper  wtiere 

notice  was  put>- 

lished 


Louisiana:  St.  Mary 
Pansh. 

Montana;  Blaine 


Texas:  Cotlm 


Texas:  Bexar 


City  of  Patterson 


Unincorporated 
Areas. 


City  of  Piano 


City  of  San  Antonio 


May  19.  1994.  May 

26,  1994.  Hawaii 
Tnbune  Herald 

May  t9,  1994,  May 
26. 1994.  Great 
Bend  Tribune. 

May  20.  1994.  May 

27.  1994.  Daily 
Review. 

May  18,  1994.  May 
25.  1994.  Chinook 
Opinion. 

May  24.  1994.  May 
31.  1994.  Dallas 
Morning  News. 

May  24.  1994.  May 
31.  1994.  San  4o- 
tonio  Express 
News. 


Chief  executive  officer  of  comnnjnity 


The  Honorat>le  Stephen  K.  Yamashiro. 
Mayor.  Hawaii  County.  25  Aupunt 
Street.  Room  202.  Hilo,  Hawaii  96720- 
4252. 

The  Honorable  George  F.  Drake.  Mayor. 
City  of  Great  Bend.  P.O.  Box  1168. 
Great  Bend.  Kansas  67530. 

The  Honoratde  C.A.  '  Gus"  Lipari.  Mayor. 
City  of  Patterson.  203  ParV  Street.  Pat- 
terson. Louisiana  70392. 

The  Honorable  Arthur  Kleinjan.  Chair- 
man. Blaine  County  Board  of  Commis- 
sioners. P.O.  Box  278,  Chinook.  Mon- 
tana 59523. 

The  HonoratHe  James  N.  Muns.  Mayor. 
City  of  Piano.  P.O.  Box  850358.  Piano. 
Texas  75086-0358. 

The  Honorable  Nelson  W.  Wolff.  Mayor. 
City  of  San  Antonio.  P.O.  Box  839966. 
San  Antonio,  Texas  78283-3966. 


Effective  date 
of  modifica- 
tion 


Apr.  26.  1994 


Apr.  18,  1994 


May  3.  1994 


Apr  7.  1994 


Apr.  4.  1994 


Apr.  21.  1994 


Community 
No. 


155165 

200019 
220 '97 
300t-:4 

480140 
430045 


L 
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(Catalog  of  Fede^l 
83.100,  •Flood 

Dated:  ju)y  26 
Richard  T.  Moei 

Associate  Director 
|FR  Doc.  94-191^1 
BILUNO  CODE 


Domestic  Assistance  Nok 

Hisurance.") 
1994. 


6718- 03-P 


DEPARTMENT 


39975 


for  Mitigation. 
Filed  8-4-94;  8:45  axa\ 


OF  DEFENSE 


48CFRP»1225 

Defense  Federal  Acquisition 
Regulation  Suppietnent;  NorttY 
American  Free;Trade  Agreement 
Implementation  Act 

AGENCY:  Defeni  e. 


ACTION:  Correction  to  interim 
regulations. 

SUMMAflV:  This  document  contains  a 
correction  to  an  interim  rule  on  North 
American  Free  Trade  Agreement,  that 
was  published  in  the  Federal  Register 
on  January  10. 1994  (59  FR  128«).  This 
action  is  necessary  to  correct  the 
amendatory  language. 

EFFECTIVE  DATE:  January  1. 1934. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lucile  Martin  at  (703}  604-5929. 
Gaudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition     ■ 
Regulations  Council. 

Accordingly,  FR  Doc  94-447 
published  January  10, 1994  (58  FR  128«) 
i  s  corrected  as  fol  1  ows: 

§225.402    [Gorrectedl 

On  page  1289,  the  third  cofumn,  the 
amendatory  language  at  Item  7.  should 
read:  "Section  225.402  is  amended  by 
revising  paragraph  (c)  (i)  and  Cii) 
intfoductory  text  to  read:" 

IFR  Doc.  94-19124  Filed  8-4-94;  8:45  am) 
BtLUNC  CODE  50»»  04  M 


ProDosed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
pjrpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
cuie  making  prror  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Parts  1710. 1714.  and  1785 
RIN0572-AA69 

Pre-loan  Policies  and  Procedures  for 
Electric  Loans 

AGENCY:  Rural  Electrification  . 
Administration.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrtfication 
Administration  (REA)  proposes  to 
amend  its  pre-loan  regulations  for 
electric  loans.  Key-provisions  of  this 
proposed  regulation  include; 
lengthening  the  allowable  loan  period 
for  insured  and  guaranteed  electric 
loans  for  distribution,  transmission,  and 
t.mprovements  to  generation  facilities  to 
4  years:  clarifying  REA  requirements  for 
supplemental  financing  concurrent  with 
municipal  rate  loans:  substantially 
modifying  the  requirement  that 
borrowers  develop  and  maintain  certain  ' 
levels  of  equity:  and  clearly  setting  forth 
the  documents  required  for  a  complete 
loan  application.  This  regulation  is 
intended  to  facilitate  the  application 
process  for  borrowers  and  reduce 
administrative  costs  to  the  government 
DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  by  October  4,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Sue  Arnold.  Program 
Support  Staff.  L'.S.  Department  of 
Agriculture.  Rural  Electrification 
Administration,  room  2230-s.  14th 
Street  and  Independence  Avenue,  SW  , 
Washington.  DC  20250-1500.  RE.A 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  1700.30  _ 
(el).  Co.mments  will  be  available  for . 
public  inspection  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold.  Financial  Analyst,  U.S. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  room 
2230-s,  14th  Street  &  Independence 
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Avefiue,  SW.,  Washington,  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX 
.20.2-742-4120. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been' reviewed  by  th^  Office  of 
Management  and  Budget  (OMB).  The 
Administrator  of  REA  has  determined 
that  the  Regulatory  Flexibility  Act  (5 
LrSC.  601  et  seq.)  does  not  apply  to  this 
proposed  rale.  The  Administrator  of 
REA  has  deterniined  that  this  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  bv  the 
National  Environmental  Policv  Act  of 
1969  (42  use.  4321  et  seq.j.Therefore. 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment.  The  program  described  by 
this  proposed  rule  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
Programs  under  number  10.850  Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Supermtendent  of  Documents,  the 
United  States  Government  Printing 
Office.  U'ashington,  DC  20402-9325. 
This  proposed  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
RE.\  electric  loans  and  loan  guarantees 
from  coverage  under  this  Order.  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  If  adopted,  this  proposed  rule: 
(1)  Will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule:  (2)  Will  not  have  any 
retroactive  effect:  and  (3)  Will  not 
require  administrative  proceedings 
before  any  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

The  existing  recordkeeping  and 
reporting  burdens  contained  in  this 
proposed  rule  were  approved  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.]. 
under  control  numbers  0572-0017. 
0572-0032. and  0572-0103. 


Send  questions  or  comments 
regarding  these  burdens  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  USDA,  room 
3201.  NEOB,  Washington.  DC  20503. 

Background 

REA  is  proposing  several  amendments 
to  pre-loan  regulations  affecting  both 
insured  and  guaranteed  loans.  These 
amendments  are  intended  to  enhance 
the  delivery  of  customer  serv  ice  by 
facilitating  the  application  process  for 
borrowers,  and  reducing  administrative 
costs  to  the  Government. 

Loan  Period 

The  first  of  the  proposed  amendments 
would  lengthen  the  allowable  loan 
period  to  4  years  for  both  insured  and 
guaranteed  loans  for  the  construction  of 
distribution  and  transmission  facifities 
and  for  improvements  to  generation 
facilities.  The  loan  period,  so.metimes 
referred  to  as  the  financing  period, 
means  the  period  of  time  during  which 
the  facilities  included  in  a  loan 
application  will  be  constructed. 
Currently  loans  to  distribution 
borrowers  are  lim^ited  to  a  2  year  loan 
period,  and  loans  to  power  supply 
borrowers  are  limited  to  a  3  year  period. 
Some  borrowers  must  apply  for  loans 
every  2  or  3  years  in  order  to  meet  their 
financing  needs.  REA  believes  that 
allowing  a  longer  loan  period  will,  in 
the  long  run.  significantly  recTuce  loan 
application  costs  to  Agency  customers, 
including  REA  borrowers  and 
supplemental  lenders,  as  well  as  loan 
processing  costs  to  the  Government. 
Borrowers  would  still  have  the  option  of 
applying  for  loans  for  a  shorter  period. 
if  they  so  desire,  and  RE.'\  reserves  the 
right  to  limit  loans  to  a  period  of  less 
than  4  years  under  certain 
circumstances  (§  1710.106) ' 

To  accomplish  this  policy  change, 
RE.\  is  proposing  to  amend  the 
definition  of  "loan  period"  (§  §  17io  2 
and  1710.106)  and  the  construction 
period  required  to  be  covered  by  the 
borrower's  REA  construction  work  plan 
(§  1710.251).  On  December  20.  1993,  at 
53  FR  66260,  REA  published  a  rule 
setting  forth  policies  and  procedures  for 
municipal  rate  loans  pursuant  to  the 
Rural  Electrification  Loan  Restructuring 
Act  of  1993.  This  regulation  at  7  CFR 
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lows  not  more  than  6 
s  on  any  municipal  rate 
e  flexibility  to 
proposes  increasing  this 
vances  if  the  loan  period 
2  years. 
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from  a  supplemental  source  without  an 
REA  guarantee.  The  method  for 
determining  the  supplemental  financing 
percentage  for  each  individual  loan  is 
set  forth  in  existing  §§  1710.110(c3(l) 
and  12).  For  most  borrowers,  this 
percentage  is  ba.sed  on  the  borrower's 
plant  revenue  ratio  (PRR),  as  defined  in 
§  1710.2.  To  clarify  the  requirement  for 
those  borrowers  whose  Pr!r  changes 
between  the  time  of  the  loan  application 
and  the  time  of  loan  approval.  REA  is 
proposing  to  codify  the  policy  of  using 
the  PRR  based  on  the  most  recent  year- 
end  data  available  on  the  date  of  loan- 
approval. 

Consistent  with  longstanding  REA 
policy,  if  termination  or  resi.ission  of  an 
insured  loan,  or  its  associated 
supplemental  loan  substantially  affects 
the  overall  proportion  of  REA  and 
supplemental  financing  to  a  borrower, 
the  amount  of  supplemental  financing 
required  on  that  borrower's  next 
municipal  rate  loan  is  adjusted  to 
maintain  the  overall  proportion.  Since 
REA  loans  generally  carry  a  lower 
interest  rate  than  supplemental  loans 
from  private  lenders,  this  policy  is 
intended  to  avoid  (1)  Penalizing 
borrowers  folIov»nng  a  loan  rescission 
and  (2)  Allowing  a  borrower  to  receive 
a  disproportionate  amount  of  low 
interest  REA  financing. 

The  proposed  amendment  will  clarify 
that  the  adjustment  will  only  be  made 
following  rescission  or  termination  of 
more  than  5  percent  of  an  insured  loan 
subject  to  supplemental  financing.  Na 
adjustment  will  be  made  based  on 
rescission  of  a  hardship  rate  loan  where 
no  supplemental  financing  was 
required.  The  amendment  will  also  set 
forth  the  formula  used  to  compute  the 
adjustment. 

Amortization  of  Principal 

Under  current  procedures, 
amortization  of  principal  begirfs  2  years 
after  the  date  of  the  note  for  advances 
made  during  the  first  and  second  years 
of  the  loan,  and  4  years  after  the  date  of 
the  note  for  advances  made  during  the 
third  and  fourth  years,  REA  proposes  to 
continue  existing  policy  witli  respect  to 
advances  made  during  the  first  2  years 
of  the  loan.  In  conjunction  with 
lengthening  the  allowable  loan  period, 
REA  is  proposing,  in  §  1714.58.  that 
principal  amortization  of  advances 
made  more  than  2  years  after  the  date 
of  the  note  begin  with  the  loan  payment 
billed  in  the  next  full  month  aftCT  tlie 
month  of  the  advances.  For  example, 
principal  amortization  on  funds 
advanced  any  time  during  the  month  of 
June  of  the  third  year  after  the  date  of 
the  note  would  begin  with  the  bill  sent 
to  the  borrower  in  )uly  of  that  year.  In 


cases  of  financial  hardship,  the 
Administrator  may  approve  a  principal 
deferment  period  of  up  to  2  years  for 
any  advances  made  after  the  second 
year  of  the  loan. 

The  initial  2  year  deferment  period 
allows  the  borrower  to  make  significant 
improvements  to  existing  facilities  and, 
in  addition,  to  place  most  of  the  new 
plant  in  service,  earning  revenues  with 
which  to  repay  the  loan.  REA  believes 
that  any  increase  in  scheduled 
payments  after  the  second  year  of  the 
loan  will  represent  only  a  fraction  of  a 
borrower's  total  scheduled  debt  service 
payments  and  an  even  smaller  fraction 
of  its  total  costs.  Any  increase  in 
principal  payments  during  these  later 
years  will  be  offset  by  reduced  principal 
payments  in  subsequent  years. 

Final  Maturity 

REA  proposes  a  technical  change  in 
the  method  used  to  evaluate  final 
maturity  of  loans.  Pursuant  to 
§1710.115,  REA  loans  must  be  repaid 
with  interest  within  a  period,  up  to  35 
years,  that  approximates  the  expected 
useful  life  of  the  facilities  financed.  The 
existing  rule  bases  expected  useful  life 
on  the  weighted  average  of  the 
depreciation  rates  proposed  by  the 
borrow'er.  The  proposed  amendment 
will  base  final  maturity  on  useful  life, 
rather  than  on  depreciation  rates. 
Although  depreciation  rates  and  useful 
life  are  closely  related,  REAbelieves 
that  basing  loan  maturity  directly  on 
useful  life  is  a  more  straightforward 
approach. 

Equity  Development  Plans 

On  January  9,  1992,  at  57  FR  1053. 
REA  published  regulations  requiring  at 
7  CFR  1710.116,  that  a  borrower  whose 
total  equity  as  a  percentage  of  total     *  ■ 
assets  is.  or  is  projected  to  be,  less  than 
certain  target  levels,  prepare  and  agree 
to  follow  an  equity  developmentplan  as 
a  condition  of  obtaining  an  REA  loan.  - 
For  distribution  borrovvers  the  target 
equity  level  is  40  percent;  for  power 
supply  borrowers  the  target-  level  .is  20 
percent.  The  equity  development  plan 
must  he  designed  to  make  reasonable 
progress  toward  meeting  the  applicable 
target  level  during  a  10-year  period 
without,  as  stated  in  the  existing  rule  al 
7  CFR  1710.116(d),  raising  power  costs 
or  ret.ail  rates  for  electricity 
unreasonably,  placing  an  unreasonable 
burden  on  rate  payers,  or  substantially 
redut.ing  the  borrower's  ability  to 
compete  with  neighboring  utilities  or 
other  energy  sources; 

The  requirement  that  borrowers 
develop  and  maintain  equity  was 
intended  to  strengthen  the  Agency's 
credit  policies  and  protect  the  value  of 
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its  loan  portfolio.  In  accordance  with 
the  RE  Act.  REA  may  make  a  loan  only 
if  the  Administrator  determines  that  the 
security  therefor  is  reasonably  adequate 
and  such  loan  will  be  repaid  in  full 
within  the  time  agreed.  Since  a 
borrower's  total  capitalization  is  equal 
to  the  sum  of  its  equity  and  its  debt,  a 
low  ratio  of  equity  to  total  assets 
indicates  a  correspondingly  high  level 
of  debt.  The  equity  targets  were 
designed  to  minimize  cases  where  over 
leverage  could  jeopardize  a  borrower's 
ability  to  meet  its  financial  obligations. 

While  REA  still  believes  that  low 
levels  of  equity  present  risks  to  lenders, 
two  years  of  experience  with  the  equity 
development  plan  requirement  has 
demonstrated  that  such  plans  are  an 
unnecessary  and  burdensome  means  of 
achieving  the  desired  result.  As  stated 
in  the  preamble  to  the  1992  regulation, 
the  target  level  of  40  percent  for 
distribution  borrowers  was  based  on  the 
experience  of  REA  borrowers,  typical 
industry  standards,  and  the  long 
established  threshold  in  the  REA 
mortgage  for  determ.ining  whether  REA 
approval  is  required  for  borrowers  to 
retire  capital  credits. 

At  the  time  the  rule  was  published, 
about  48  percent  of  distribution 
borrowers  had  equity  levels  of  40 
percent  or  more,  and  an  additional  31 
percent  had  between  30  and  40  percent 
equity  levels.  At  the  end  of  1992.  before 
borrowers  were  significantly  impacted 
by  the  new  requirement,  the  percentage 
of  distribution  borrowers  with  equity 
levels  of  40  percent  or  more  had 
increased  to  53  percent,  and  the 
percentage  with  levels  between  30  and 
40  percent  had  increased  to  about  32 
percent.  For  power  supply  borrowers, 
the  percentage  of  borrowers  with  equity 
levels  less  than  10  percent  dropped 
from  about  60  percent  to  about  50         - 
pen:ent  between  the  time  the  1992  rule 
was  published  and  the  end  of  1992. 
At  the  same  time,  there  has  been  a 
great  deal  of  confusion  as  to  what 
constitutes  an  acceptable  plan  that  will 
demonstrate  reasonable  progress  toward 
increasing  equity  and  have  no 
significant  adverse  effects  on  rate  payers 
or  on  the  borrower's  competitive 
position. 

Consequently,  REA  is  proposing  to 
drop  the  requirement  that  an  equity 
development  plan  be  submitted  as  part 
of  a  loan  application.  REA  does, 
however,  continue  to  support  and 
encourage  borrower  efforts  to  achieve 
and  maintain  sound  levels  of  equity. 
REA  will  continue  to  review  the 
borrower's  total  capital  structure  bas(!d 
on  the  borrower's  audited  financial     , 
re[»orts  submitted  pursuant  to  7  CFR 
Part  1773:  on  financial  and  statistical 


reports  (REA  Form  7  for  distribution 
borrowers  and  REA  Form  12  for  power 
supply  borrowers)  submitted  by  the 
borrower  to  REA;  the  Long-Range 
Financial  Forecast  submitted  in  support 
of  the  loan,  and  on  other  information 
known  to  REA.  Capital  structure  will  be 
a  factor  in  REA's  evaluation  of  loan 
feasibility  pursuant  to  §  1710.112,  in 
determining  borrower  eligibility  for 
advance  approval  of  a  lien 
accommodation  pursuant  to  7  CFR 
1717.854.  and  in  evaluating  certain 
other  borrower  requests  under  the  REA 
mortgage. 

Credit  Reform 

A  policy  change  mandated  by  the 
Federal  Credit  Reform  Act  of  1990  (2 
U.S.C.  6610.  affects  loans  approved  on 
or  after  October  1. 1991.  The  Federal 
Credit  Reform  Act  requires  Federal 
agencies  to  match  funds  obligated, 
disbursed,  and  collected  with  their 
intended  purposes.  Therefore,  this  rule 
propo.ses,  in  §  1710.106(0,  that  advances 
of  funds  from  a  loan  made  on  or  after 
that  date  be  made  only  for  primary 
budget  purposes  included  in  that 
particular  loan,  unless  the  borrower 
applies  for  and  REA  approves  a  budget 
transfer.  Primary  budget  purposes  as 
listed  in  REA  Bulletin  26-1,  Budgetary 
Control  and  Advance  of  Loan  Funds, 
and  on  REA  Form  595,  Financial 
Requirement  and  Expenditure 
Statement,  are  (1)  Distribution.  (2) 
Transmission.  (3)  Generation.  (4) 
Headquarters  Facilities,  (5) 
Acquisitions,  and  (6)  All  Other. 

Loan  Application  Documents 

Finally,  REA  proposes  to  add  new 
subpart  I  to  part  1710  to  set  forth  the 
documents  and  procedures  required  for 
a  loan  application.  REA  has  determined 
that  publishing  the  entire  list  of  loan 
application  and  primary  support 
documents  in  a  single  regulation  would 
facilitate  the  application  process  for 
borrowers  and  supplemental  or  other 
lenders.  The  general  requirement  to 
submit  each  of  the  documents  is  set 
forth  in  existing  part  1710  or  in  other 
REA  regulations.  The  proposed  new 
subpart  I  is  simply  a  summary  list  for 
the  convenience  of  the  public.  To  avoid 
imposing  any  unnecessary  burdens, 
REA  proposes,  in  some  cases,  to  accept 
copies  of  forms  the  borrower  is  required 
to  submit  to  the  Department  of  Energy, 
instead  of  requiring  the  borrower  to 
follow  a  different  format.  REA  is 
exploring  possibilities  for  electronic 
submission  of  certain  documents. 

Other  Issuances 

This  proposed  rule  consolidates, 
updatas,  and.  in  some  instancy  rcvise.s 


information  contained  in  REA's  Electric 
Operations  Manual.  EOM-1  Guide  for 
the  Preparation  of  Eleciric  Distribution 
Loan  Applications  and  in  the  foUoiving 
existing  REA  Bulletins: 

20-5    Extensions  of  Paj-ments  of  Principal 

and  Interest 
20-9    Loan  Payments  and  Statements 
26-1     Budgetary  Control  and  Advance  of 

Electric  Loan  Funds 
86-3    Headquarters  Facilities  for  Electric 

Borrowers 

When  this  regulation  and  other 
rt  lated  rules  are  effective,  these 
publications  will  be  rescinded,  in  whole 
or  in  part,  or  revised.  In  the  future.  KRA 
bulletins  will  be  used  to  provide  certain 
procedural  information,  illustrative 
examples,  and  other  guidance  to  a!».sist 
borrowers  in  complying  with  REA's 
published  rules. 

REA  believes  the  amended  parts  1710 
and  1714  will  clarify  pre-loan  policies 
and  requirements,  bring  them  up  to 
date,  facilitate  understanding  and 
compliance  by  borrowers,  and  imjirove 
program  effectivene.ss. 

List  of  Subjects 

7  CFR  Part  1710 

Electric  power.  Electric  utilities.  Loan  . 
programs — energy.  Rural  areas. 

7  CFR  Part  1714 

Electric  power.  Loan  programs — 
energy.  Rural  areas. 

7  CFR  Part  1785 

Electric  power,  Loan  programs — 
energy.  Rural  areas. 

For  the  reasons  set  out  in  the 
preamble,  REA  proposes  to  amend  7 
CFR  Chapter  XVII  as  follows: 

PART  17ia-GENERAL  AND  PRE- 
LOAN  POLICIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901 -950(b):  Public  Law 
99-591.  100  Stat.  3341-16:  Delegation  of 
Authority  by  the  Secretar>'  of  Agriculture.  7 
CFR  2.23:  Delegation  of  Authority  by  (ho 
Under  Secretary  for  Small  Community  and 
Rural  Development,  7  CFR  2.72. 

2.  Section  1710.2  is  amended  by 
removing  the  existing  definition  of 
"Loan  Period"  and  adding  two  new 
definitions  in  alphabetical  order  to  read 
as  follows: 

§1710.2    Definitions  and  rules  of 
construction. 

(a)'   •   * 

Fi;nd  advance  period  means  the 
period  of  time  during  which  the 
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Government  nay  advance  loan  funds  to 
the  borrower.  See  7  CFR  1714.56. 


ics  tion 


Borro  .vers 


Loan  perioc 
during  which 
a  loan  appli 
It  commences 
page  1 ,  in  the 
Estimates  as  c 
Cost  Estimate!  < 
Electric 
the  date  on 
Report  submi 
application 
to  4  years  for 
and,  except  in 
generating  an 
facilities,  up 
transmission 
improvement! 
generation 
borrowers, 
generating  fac 
case  by  case 


means  the  period  of  time 
the  facilities  included  in 
will  be  constructed, 
with  the  date  shown  on 
Dlock  headed  "Cost 
."  of  REA  Form  740c, 
and  Loan  Budget  for 

which  is  the  same  as 
Financial  and  Statistical 
Red  with  the  loan 

loan  period  may  be  up 
istribution  borrowers 
the  case  of  a  loan  for  new 
associated  transmission 
4  years  for  the 
jcilities  and 
or  replacements  of 
ities  for  power  supply 
loan  period  for  new 
lities  is  determined  on  a 
b^sis. 


ths 


Tie 


t) 


facl 
Th} 


3.  Section 
redesignating 
paragraph  (e) 
paragraphs  (d 


ino 


.106  is  amended  by 
jaragraph  (d)  as 
nd  adding  new 
and  (f)  to  read  as  follows: 


§  1 71 0.1 06    Us  »  Of  loan  funds. 


(d)  A  distribjuti 
request  a  loan 
Except  in  the 
generating  anc 
facilities,  a  po  ver 
request  a  loan 
4  years  for 
facilities  and 
replacements 
The  loan  peri 
facilities  is  de^rm 
basis.  The  loai 
activities  will 
accordance 
Administrator 
period  shorter 
by  the  borrower, 
Administrator 
made  for  the 
meet  REA  reqi 
feasibility  and 
§§1710.112 


of 
cd 


with 


;  ard 


th(( 


(0(1)  Forbo^wers 
more  loans 
1. 1991, advances 
only  for  the 
included  in 
Form  740c  as 
REA, or  on  a 
a  construction 
approved  by . 
charged  to  the 
having  unadva^ced 
primary  budge 
request  for  advjances 
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ion  borrower  may 
period  of  2,  3  or  4  years. 
( ase  of  loans  for  new 
associated  transmission 
supply  borrower  may 
period  of  not  more  than 
n  and  substation 
Tiprovements  or 
generation  facilities, 
for  new  generating 

ined  on  a  case  by  case 
period  for  DSM 
)€  determined  in 

§1710.355.  The 
may  approve  a  loan 
than  the  period  requested 

if  in  the 
s  sole  discretion,  a  loan 

;er  period  would  fail  to 
irements  for  loan 
loan  security  set  forth  in 
1710.113,  respectively. 


1(  ing( 


having  one  or 
approved  on  or  after  October 
of  funds  will  be  made 
primary  budget  purposes 
loan  as  shown  on  REA 
:  mended  and  approved  by 
ci  )nstruction  work  plan  or 
work  plan  amendment 

Each  advance  will  be 
oldest  outstanding  note(s) 

funds  for  the 
purpose  for  which  the 
was  made. 


regardless  of  whether  such  notes  are 
associated  with  loans  approved  before 
or  after  October  1, 1991,  unless  any 
conditions  on  advances  under  any  of 
these  notes  have  not  been  met  by  the 
borrower. 

(2)  For  borrowers  whose  most  recent 
loan  was  approved  before  October  1 , 
1991,  advances  will  be  made  on  the 
oldest  outstanding  note  having 
unadvanced  funds,  unless  any 
conditions  on  advances  under  such  note 
have  not  been  met  by  the  borrower. 

4.  Section  1710.110  is  amended  by 
revising  paragraph  (c)(l)(ii)  and  adding 
a  new  paragraph  (c)(3)  to  read  as 
follows: 

§  1710. tlO    Supplemental  financing. 

*  •        •        •        • 

(c)  Supplemental  financing  required 
for  municipal  rate  loans. — (1 ) 
Distribution  borrowers. 

*  ■     *         •         •         • 

(ii)  All  other  distribution  borrowers 
must  obtain  supplemental  financing 
according  to  their  plant  revenue  ratio 
(PRR),  as  defined  in  §  1710.2,  based  on 
the  most  recent  year-end  data  available 
on  the  date  of  loan  approval,  as  follows: 


PRR 

Supple- 
mental loan 
percentage 

9.00  and  above 

10 

8.01-6.99 

20 

8.00  and  betow 

30 

(3)  Subsequent  loans,  (i)  If  more  than 
5  percent  of  an  insured  loan  made  prior 
to  November  1, 1993,  or  of  a  municipal 
rate  loan  is  terminated  or  rescinded,  the 
amount  of  supplemental  financing 
required  in  the  borrower's  next  loan 
after  the  rescission  for  which 
supplemental  financing  is  required, 
pursuant  to  paragraph  (a)  of  this  section, 
will  be  adjusted  to  average  the  actual 
supplemental  financing  portion  on  the 
terminated  or  rescinded  loan  with  the 
supplemental  financing  portion  that 
would  have  been  required  on  the  new 
loan  according  to  paragraphs  (c)  (1)  and 
(2),  in  accordance  with  the  formulas  set 
forth  in  paragraphs  (c)(3)  (ii)  and  (iii)  of 
this  section. 

(ii)  If  a  borrower's  supplemental 
financing  requirement  as  set  forth  in 
paragraphs  (a),  (c)(1),  and  (c)(2)  of  this 
section  has  not  changed  between  the 
most  recent  loan  and  the  loan  being 
considered,  then  the  amount  of 
supplemental  financing  required  for  the 
new  loan  will  be  computed  as  follows: 


Supplemental  financing  amount,  new 
loan  =  ((A  +  B)  X  CJ  -  D 

where: 

A  =  The  total  funds  (S)  actually  advanced 
from  the  first  loan,  including  both  REA 
loan  funds  and  funds  from  the 
supplemental  loan,  plus  any  unadvaifced 
funds  still  available  to  the  borrower  after 
the  rescission. 

B  =  The  total  amount  (S)  for  facilities  of  the 
new  loan  request,  including  both  REA 
loan  funds  and  funds  from  supplcmcnti>l 
loans. 

C  =  The  proportion  (%)  of  supplemental 
financing  required  on  the  loans 
according  to  paragraphs  (a),  (c)(1)  and 
(c)(2)  of  this  section. 

D  =  The  amount  (S)  of  supplemental  funds 
actually  advanced  on  the  first  loan,  pltLS 
any  unadvanced  supplemental  funds  . 
still  available  to  the  borrower  after  the 
rescission. 

(iii)  If  a  borrower's  supplemental 
financing  requirement  as  set  forth  in 
paragraphs  (a),  (c)(1),  and  (c)(2)  of  this 
section  has  changed  between  the  most 
recent  loan  and  the  loan  being 
considered,  then  the  amount  of 
supplemental  financing  required  for  the 
new  loan  will  be  the  weighted  average 
of  the  portions  otherwise  applicable  on 
the  two  loans  and  will  be  computed  as 
follows: 
Supplemental  financing  amount,  new 

loan  =  (A  X  Ci)  +  (B  X  C2)  -  D 
where: 

A  =  The  total  funds  ($)  actually  advanced 
from  the  first  loan,  including  both  REA 
loan  funds  and  frinds  from  the 
supplemental  loan,  plus  any  unadvanced 
funds  still  available  to  the  twnower  after 
the  rescission. 

B  =  The  total  amount  (S)  for  facilities  of  the 
new  loan  request,  including  both  REA 
funds  and  funds  from  supplementul 
loans. 

Ci  =  The  proportion  (%)  of  supplemental  ' 
financing  required  on  the  old  loan 
according  to  paragraphs  (a),  (c)(1)  and 
(c)(2)of  this  section. 

Cj  =  The  proportion  (%)  of  supplemental 
financing  required  on  the  new  loan 
according  to  paragraphs  (a),  (c)(1)  and 
(c)(2)  of  this  section. 

D  =  The  amount  ($)  of  supplemental  funds 
actually  advanced  on  the  first  loan,  plus 
any  unadvanced  supplemental  funds 
still  available  to  the  borrower  after  the 
resci.ssion. 

•  •••*■■ 

5.  Section  1710.112  is  amended  by 
adding  a  new  paragraph  (b)(10)  to  read 
as  follows: 

§1710.112    Loan  feasibility. 

*  *        •        •        • 

(b)*  *  • 

(10)  The  borrower's  projected 
capitalization,  measured  by  its  equity  as 
a  percentage  of  total  assets,  is  adequate 
to  enable  the  borrower  to  meet  its 
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financial  needs  and  to  provide  service 
i:onsistent  with  the  RE  Act.  Among  the 
factors  to  be  considered  in  reviewing  the 
borrower's  projected  capitalization  are 
the  economic  strength  of  the  borrower's 
service  territory,  the  inherent  cost  of 
providing  service  to  the  territory,  the 
disparity  in  rates  between  the  borrower 
and  neighboring  utilities,  the  intensity 
of  competition  faced  by  the  borrower 
from  neighboring  utilities  and  other 
power  sources,  and  the  relative  amount 
of  new  capital  investment  required  to 
serve  existing  or  new  loads. 

6.  Section  1710.115  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1710.115    Final  nuturity. 

•        •        »        «        * 

(b)  Loans  made  or  guaranteed  by  REA 
for  facilities  owned  by  the  borrower 
generally  must  be  repaid  with  interest 
within  a  period,  up  to  35  years,  that 
approximates  the  expected  useful  life  of 
the  facilities  financed.  The  expected 
useful  life  shall  be  based  on  the 
weighted  average  of  the  useful  lives  that 
the  borrower  proposes  for  the  facilities 
financed  by  the  loan,  provided  that  the 
proposed  useful  lives  are  deemed 
appropriate  by  REA.  The  proposed 
useful  lives  proposed  by  the  borrower 
for  the  facilities  financed  must  be 
consistent  with  the  borrower's  proposed 
depreciation  rates  for  these  facilities.  In 
states  where  the  borrower  must  obtain 
state  regulatory  authority  approval  of 
depreciation  rates  for  rate  making 
purposes,  the  depreciation  rates  used  for 
the  purposes  of  this  paragraph  shall  be 
the  rates  currently  approved  by  the  state 
authority  or  rates  for  which  the 
borrower  plans  to  seek  state  authority 
approval,  provided  that  these  rates  are 
deemed  appropriate  by  REA.  In  other 
states,  if  the  rates  proposed  by  the 
borrower  are  not  deemed  appropriate  by 
REA,  REA  will  base  expected  useful  life 
on  the  depreciation  rates  listed  in 
Bulletin  183-1,  or  its  successor,  revising 
such  rates  as  necessary  to  reflect  current 
industry  practice.  Final  matiu-ities  for 
loans  for  the  implementation  of 
programs  for  demand  side  management 
and  energy  resource  conservation  and 
on  and  off  grid  renewable  energy 
sources  not  owned  by  the  borrower  will 
be  determined  by  REA. 


§  1710.116    [Removed  andfieserved] 

7.  Section  1710.116  is  removed  and 
reserved. 

8.  Section  1710.251  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 71 0.251    Construction  work  plans- 
distribution  borrowers. 


(b)  A  distribution  borrower's  CWP 
shall  cover  a  construction  period  of 
between  2  and  4  years,  and  include  all 
facilities  to  be  constructed  which  are 
eligible  for  REA  financing,  whether  or 
not  REA  financial  assistance  will  be 
sought  or  be  available  for  certain 
facilities.  Any  REA  financing  provided 
for  the  facilities  will  be  limited  to  a  4- 
year  loan  period.  The  construction 
period  covered  by  a  CWP  in  support  of 
a  loan  application  shall  not  be  shorter 
than  the  loan  period  requested  for 
financing  of  the  facilities. 
»        •        •        •        • 

9.  Section  1710.252  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 710.252    Construction  work  plans- 
power  supply  borrowers. 

-  »        •        *        *        • 

(b)  Normally  a  power  supply 
borrower's  CVVP  shall  cover  a  period  of 
3  to  4  years.  While  comprehensive 
CWP's  are  desired,  if  there  are 
extenuating  circumstances  REA  may 
accept  a  single-purpose  transmission  or 
generation  CWP  in  support  of  a  loan 
application  or  budget  reclassification. 
The  construction  period  covered  by  a 
CWP  in  support  of  a  loan  application 
shall  not  be  shorter  than  the  loan  period 
requested  for  financing  of  the  facilities. 
***** 

10.  Subpart  I  is  added  to  part  1710  to 
read  as  follows: 

Subpart  I — Application  Requirements  and 
Procedures  for  Insured  and  Guaranteed 
Loans 

Sec. 

1710.400  Initial  contact. 

1710.401  Loan  application  documents. 
1710.402-1710.403     IReservedl 

1710.404  Additional  requirements. 

1710.405  Supplemental  financing 
documents. 

1710.406  Loan  approval. 

1710.407  Loan  documents. 

Subpart  (—Application  Requirements  and 
Procedures  for  Insured  and  Guaranteed 
Loans 

§  1 71 0.400    Initial  contact 

(a)  Loan  applicants  that  do  not  have 
outstanding  loa.is  from  REA  should 
write  to  the  Rural  Electrification 
AdministratJoi,  United  States 
Department  of  Agriculture,  Washington. 
D.C.  20250-1500.  A  field  or 
headquarters  staff  representative  may  be 
assigned  by  REA  to  visit  the  applicant 
and  discuss  its  financial  needs  and 
eligibility.  Borrowers  that  have 
outstanding  lo^ns  should  contact  their 
assigned  REA  general  field 
representative  (GFR)  or.  in  the  case  of  a 
power  supply  borrower,  the  Director, 
Power  Supply  Division.  Borrowers  may 


consult  with  REA  field  representatives 
and  headquarters  staff,  as  necessary. 

(b)  Before  submitting  an  application 
for  an  insured  loan  the  borrower  shall 
ascertain  from  REA  the  amount  of 
supplemental  financing  required,  as  set 
forth  in  §1710.110. 

§1710.401    Loan  application  documents.  • 
(a)  All  borrowers.  All  applications  for 
electric  loans  shall  include  the 
documents  listed  in  this  paragraph.  The 
first  page  of  the  application  shall  be  a 
list  of  the  documents  included  in  the 
application.  The  borrower  may  use  REA 
Form  726.  Checklist  for  Electric  Loan 
Application,  as  this  list. 

(1)  Transmittal  letter.  A  letter  signed 
by  the  borrower's  manager  indicating 
the  actual  corporate  name  and  taxpayer 
identification  number  of  the  borrower 
and  addressing  the  following  items: 

(i)  The  need  for  flood  hazard 
insurance; 

(ii)  Breakdown  of  requested  loan 
funds  by  state; 

(iii)  A  listing  of  the  counties  served  by 
the  borrower, 

(iv)  A  listing  of  threatened  actions  by 
third  parties  that  could  adversely  affect 
the  borrower's  financial  condition, 
including  annexations  or  other  actions 
affecting  service  territorj',  loads,  or 
rates;  and 

(v)  A  listing  of  pending  regulatory 
proceedings  pertaining  to  the  borrower. 

(2)  Board  resolution.  This  document 
is  the  formal  request  by  the  borrower's 
board  of  directors  for  a  loan  from  RE.^. 
The  board  resolution  shall  include: 

(i)  The  requested  loan  amount,  loan 
term,  final  maturity,  and  method  of 
amortization  (§  1710.110(b)); 

(ii)  The  sources  and  amounts  of  any 
supplemental  or  other  financing; 

(iii)  Authorization  for  REA  to  release 
appropriate  information  to 
supplemental  or  other  lenders),  and 
authorization  for  these  lenders  to  release 
appropriate  information  to  REA;  and 

(iv)  For  an  insured  loan,  a  statement 
of  whether  the  application  is  for  a 
municipal  rate  loan,  with  or  without  the 
interest  rate  cap,  or  a  hardship  loan.  If 
the  application  is  for  a  municipal  rate 
loan,  the  board  resolution  must  indicate 
whether  the  borrower  intends  to  elect 
the  prepayment  option.  See  7  CFR 
1714.4Cc). 

(3)  REA  Form  740c.  Cost  Estimates 
and  Loan  Budget  for  Electric  Borrowers. 
This  form  together  with  its  attachments 
lists  the  construction,  equipment, 
facilities  and  other  cost  estimates  from 
the  construction  work  plan  or 
engineering  apd  cost  studies,  and  the 
sources  of  financing  for  each 
component.  The  date  on  page  1  of  the 
form  is  the  beginning  date  of  the  loan 
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period  and  st  all  be  the  same  as  the  date 
on  the  Financial  and  Statistical  Refwrt 
submitted  with  the  application 
(paragraph  (aj(5)  of  this  section).  Form 
740c  also  includes  the  following 
information,  exhibits,  and  attachments: 

(i)  Descriptijon  of  funds  and  materials. 
This  description  details  the  availability 
of  materials  and  equipment,  any 
unadvanced  lunds  from  prior  loans,  and 
any  general  fands  the  borrower 
designates,  tol  determine  the  amount  of 
such  materialls  and  funds  to  be  applied 
against  the  capital  requirements 
estimated  for  the  loan  period. 

(ii)  Reimbursement  schedule.  This 
schedule  lists  the  date,  amoimt.  and 
identification  number  of  each  inventory 
of  work  orders  and  special  equipment 
summary  thai  form  the  basis  for  the 
borrower's  t&  |uest  for  reimbursement  of 


general  funds 
See§1710.109 


application  is 
subject  to  the 


on  the  REA  Form  740c. 
If  the  borrower  is  not 
requesting  rei  mbursement,  this  schedule 
need  not  be  submitted, 
(iii)  Locaticn  of  consumers.  If  the 

for  a  municipal  rate  loan 
interest  rate  cap,  or  for  a 
loan  at  the  hardship  rate,  and  the 
average  numb  er  of  consumers  per  mile 
of  the  total  el(  ictric  system  exceeds  17, 
Form  740c  must  include,  as  a  note,  a 
breakdown  of  funds  included  in  the 
proposed  loai  i  to  furnish  or  improve 
service  to  con  sumers  located  in  an 
urban  area.  S<  e  7  CFR  1714.7(c)  and 
1714.8(d).  Th  s  breakdown  must 
indicate  the  method  used  by  the 
borrower  for  £  Uocating  loan  funds 
between  urba  i  and  non  urban 
consumers. 

(4)  REA  Foi  m  740g,  Application  for 
Headquarters  Facilities.  This  form  lists 
the  individua  cost  estimates  from  the 
construction  work  plan  or  other 
engineering  si  udy  that  support  the  need 
for  REA  finan  :ing  for  any  warehouse 
and  service  t)ipe  facilities  included,  and 
funding  reque  sted  for  such  facilities 
shown  on  RE,  ^-Form  740c.  If  no  loan 
funds  are  reqi  lested  for  headquarters 
facilities,  Fori  n  740g  need  not  be 
submitted. 

(5)  Financii  \l  and  statistical  report. 
Distribution  h  arrowers  shall  submit 
these  data  on  REA  Form  7;  power 
supply  borrovrers  shall  use  REA  Form 
12.  The  form  shall  contain  the  most 
recent  data  available,  which  shall  not  be 
more  than  60  Jays  old  when  received  by 
REA. 

(6)  Pending  litigation  statement.  A 
statement  froi  i  the  borrower's  counsel 
listing  any  peiding  litigation,  including 
levels  of  relati  td  insurance  coverage  and 
the  potential  (iffect  on  the  borrower. 

(7 J  Mortgagi  ?  information.  A  new 
mortgage  will  be  required  if  this  is  a 
borrower's  fir  >t  application  for  a  loan 


under  the  RE  Act.  A  restated  mortgage, 
or  a  mortgage  supplement  will  be 
required  if  there  has  been  a  material 
change  to  the  real  property  owned  by 
the  borrower  since  the  most  recent  REA 
loan,  loan  guarantee,  or  lien 
accommodation,  if  the  requested  loan 
would  cause  the  borrower  to  exceed  its 
previously  authorized  debt-limit,  or  if 
REA  otherwise  determines  it  necessary. 
If  there  has  been  no  material  change  to 
the  real  property  owmed  by  the  borrower 
since  the  most  recent  REA  loan  or  loan 
guarantee,  the  borrower  must  submit  an 
opinion  of  its  counsel  to  that  effect.  If 
a  new  or  restated  mortgage  or  a 
mortgage  supplement  is  required,  the 
borrower  must  provide  the  following: 
(i)  Property  schedule.  For  a  new  or 
restated  mortgage  or  for  a  mortgage 
supplement,  the  following  information 
shall  be  submitted  in  a  form  satisfactory 
to  REA: 

(A)  A  listing  of  the  counties  where  the 
borrower's  existing  electric  facilities  and 
new  facilities  are  or  will  be  located; 

(B)  A  listing  and  description  of  all  real 
property  owned  by  the  borrower;  and 

(C)  An  opinion  of  the  borrower's 
counsel  certifying  that  the  property 
schedule  is  complete  and  adequate  for 
inclusion  in  a  security  instrument  to  be 
executed  by  the  borrower  to  secure  an 
REA  loan. 

(ii)  Maximum  debt  limit.  For  a  new 
mortgage,  or  if  the  proposed  loan  would 
result  in  the  borrower's  existing 
mortgage  debt  limit  being  exceeded,  a 
resolution  of  the  borrower's  board  of 
directors,  and  any  other  authorizations 
or  certifications  required  by  State  law, 
certifying  that  a  new  debt  limit  has  been 
legally  established  that  is  adequate  to 
accommodate  existing  indebtedness  and 
the  proposed  new  financing,  including 
anv  concurrent  loans. 

18)  Rate  disparity  and  consumer 
income  data.  If  the  borrower  is  applying 
imder  the  rate  disparity  and  consumer 
income  tests  for  either  a  municipal  rate 
loan  subject  to  the  interest  rate  cap  or 
a  hardship  rate  loan,  the  application 
must  provide  a  breakdown  of  residential 
consumers  either  by  county  or  by 
census  tract.  In  addition,  if  the  borrower 
serves  in  2  or  more  states,  the 
application  must  include  a  breakdown 
of  all  ultimate  consumers  by  state.  This 
breakdown  may  be  a  copy  of  Form  EIA 
861  submitted  by  the  Borrower  to  the 
Department  of  Energy  or  in  a  similar 
form.  See  7  CFR  1714.7(b)  and 
1714.8(a).  To  expedite  the  processing  of 
loan  applications,  REA  strongly 
encourages  distribution  borrowers  to 
provide  this  information  to  the  GFR 
prior  to  submitting  the  application. 

(9)  Standard  Form  100  •  Equal 
Employment  Opportunity  Employer 


Report  EEO-1.  This  form,  required  by 
the  Department  of  Labor,  sets  forth 
employment  data  for  borrowers  with 
100  or  more  employees.  A  copy  of  this 
form,  as  submitted  to  the  Department  of 
Labor,  is  to  be  included  in  the 
application  for  an  insured  loan  if  the 
borrower  has  more  than  100  employees. 
See  §  1710.122. 

(10)  Form  AD-1047,  Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions.  This  statement 
certifies  that  the  borrower  will  comply 
with  certain  regulations  on  debarment 
and  suspension  required  by  Executive 
Order  12549,  Debarment  and 
Suspension  (3  CFR,  1986  Comp.,  p. 
189).  See  7  CFR  part  3017  and 
§1710.123. 

(11)  Uniform  Relocation  Act  ' 
assurance  statement.  This  assurance, 
which  need  not  be  resubmitted  if 
previously  submitted,  provides  that  the 
borrower  shall  comply  with  49  CFR  Part 
24,  which  implements  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policy  Act  of  1970,  as 
amended  by  the  Uniform  Relocation  Act 
Amendments  of  1987  and  1991.  See 
§1710.124. 

(12)  Lobbying.  The  following 
information  on  lobbying  is  required 
pursuant  to  7  CFR  part  3018  and 

§  1710.125.  Borrowers  applying  for  both 
insured  and  guaranteed  financing 
should  consult  REA  before  submitting 
this  information. 

(i)  Certification  regarding  lobbying. 
This  statement  certifies  that  the 
borrower  shall  comply  with  certain 
requirements  with  respect  to  restrictions 
on  lobbying  activities. 

(ii)  Standard  Form  ILL— Disclosure  of 
Lobbying  Activities.  This  disclosure 
form  is  required  from  those  borrowers 
engaged  in  lobbying  activities. 

(13)  Federal  debt  delinquency 
requirements.  See  §  1710.126.  The 
following  documents  are  required: 

(i)  Report  on  Federal  debt 
delinquency.  This  report  indicates 
whether  or  not  a  borrower  is  delinquent 
on  any  Federal  debt.     '     _ 

(ii)  Certification  Regarding  Federal 
Government  Collection  Options.  This 
statement  certifies  that  a  borrower  has 
been  informed  of  the  collection  options 
the  Federal  government  may  use  to 
collect  delinquent  debt.  The  Federal 
government  is  authorized  by  law  to  take 
any  or  all  of  the  following  actions  in  the 
event  that  a  borrower's  loan  payments 
become  delinquent  or  the  borrower 
defaults  on  its  loans: 

(A)  Report  the  borrower's  delinquent 
account  to  a  credit  bureau; 


(B)  Assess  additional  interest  and 
penalty  charges  for  the  period  of  time 
that  payment  is  not  made: 

(C)  Assess  charges  to  cover  additional 
administrative  costs  incurred  by  the 
Government  to  service  the  borrower's 
account; 

(D)  Offset  amounts  owed  directly  or 
indirectly  to  the  borrower  under  other 
Federal  programs; 

(E)  Refer  the  borrower's  debt  to  the 
Internal  Revenue  Service  for  offset 
against  any  amount  owed  to  the 
borrower  as  an  income  tax  refund; 

(F)  Refer  the  borrower's  account  to  a 
private  collection  agency  to  collect  the 
amount  due;  and 

(G)  Refer  the  borrower's  account  to 
the  Department  of  Justice  for  col  lection. 

(14)  Articles  of  incorporation  and 
bylaws.  The  following  are  required  it 
either  document  has  been  amended 
since  the  last  loan  application  was 
submitted  to  REA.  or  if  this  is  a 
hnrrower's  first  application  for  a  loan 
under  the  RE  Act; 

(i)  The  borrower's  articles  of 
-incorporalion  currently  in  effect,  as  filed 
with  the  appropriate  state  office,  setting  ' 
forth  the  borrower's  corporate  purpo.se; 
and 

(ii)  The  bylaws  currently  in  effect,  as 
adopted  by  the  borrower's  board  of 
directors,  setting  forth  the  manner  by 
which  the  borrower's  organization  will 
be  governed  and  regulated. 

(15)  State  regulatory  approvals.  In 
states  in  which  regulatory  authorities 
have  jurisdiction  over  the  borrower's 
rates,  the  borrower  must  provide 
satisfactor)'  evidence,  pursuant  to 

*)§  1710  105  and  1710.151(f).  based  on 
the  information  available,  such  as  an 
opinion  of  counsel  or  of  another 
qualified  source,  that  the  state 
regulatory  authority  will  not  exclude 
from  the  borrower's  rate  base  any  of  the 
facilities  included  in  the  loan  request,  or 
otherwise  prevent  the  borrower  from 
charging  rates  sufficient  to  repay  with 
interest  the  debt  incurred  for  the 
facilities. 

(16)  Seisntic  safety  certifications,  if 
reauired  under  7  CFR  part  1 792. 

(17)  Rates,  (i)  A  distribution  borrower 
shall  explain  any  recent  or  planned 
changes  in  retail  rates,  the  status  of  any 
pending  rate  cases  before  a  state 
^e^ulato^y  authority,  or  other  pertinent 
rate  information. 

(ii)  A  power  supply  borrower  shall 
submit  a  schedule  of  its  wholesale. rates 
currently  in  effect.  Any  changes  in  this 
schedule  are  subject  to  REA  approval. 

(16^ Additional  supporting  data. 
Additional  supporting  data  may  be 
required  by  REA  depending  on  the 
individual  application  or  conditions. 
Examples  of  such  additional  supporting 


data  include  information  about 
acquisitions,  headquarters  facilities, 
generation  or  transmission  facilities, 
large  power  loads  or  special  loads. 

(b)  Distribution  borrowers.  In  addition 
to  the  items  in  paragraph  (a)  of  this_ 
section,  applications  for  loans  submitted 
by  distribution  borrowers  shall  include 
the  borrower's  area  coverage  and  line 
extension  policies.  If  there  have  been 
any  amendments  to  area  coverage  or 
line  extension  policies  since  the  last 
loan  application  submitted  to  REA,  or  if 
this  is  a  borrower's  first  application  for 

a  loan  under  the  RE  Act.  the  borrower 
shall  submit  the  board  of  directors' 
approved  policies  on  area  coverage  and 
Ime  extensions.  See  §§  1710.103  and 
1710.151(a). 

(c)  Primary  support  documents.  In 
addition  to  the  loan  application, 
consisting  of  the  documents  required  by 

■  paragraphs  (a)  and  (b)  of  this  section,  ail 
borrowers  must  also  provide  REA  with 
the  following  primary  support 
documents  pursuant  to  §  1710.152: 

(1)  Along  with  the  loan  application, 
the  borrower  shall  submit  to  REA  a 
Long-Range  Financial  Forecast  (LRFF), 
that  meets  the  requirements  of  subpart 
C  of  this  part  and  shall  include  the 
borrower's  proposed  schedule  of  useful 
life  of  the  facilities  financed.  The 
forecast  shall  include  any  sensitivity 
analysis  or  analysis  of  alternative 
scenarios  required  by  subpart  G  of  this 
part,  and  shall  be  accompanied  by  a 
certified  board  resolution  adopting,  and 
indicating  the  board  of  directors' 
approval  of.  the  LRFF.  and  directing 
management  to  take  whatever  steps  may 
be  necessary,  including  the  filing  for 
rate  increases,  to  achieve  the  TIER  goals 
set  forth  in  the  LRFF. 

(2)  Prior  to  REA's  acceptance  of  the 
loan  application,  the  borrower  shall 
submit  to  REA  and  receive  approval  of: 

(i)  Power  Requirements  Study  (PRS) 
that  meets  the  requirements  of  subpart 
E  of  this  part,  and  is  accompanied  by  a 
certified  board  resolution  adopting,  and 
indicating  the  board  of  directors' 
approval  of.  the  PRS. 

(iij  Construction  Work  Plan  (CWP) 
and/or  related  engineering  and  cost 
studies  that  meets  the  requirements  of 
subpart  F  of  this  part,  and  is 
accompanied  by  a  certified  board 
resolution  adopting,  and  indicating  the 
board  of  directors'  approval  of.  the  CWP 
and/or  engineering  and  cost  studies. 

(iii)  Borrower's  Environmental  Report 
(BER).  or  other  environmental 
information  as  required  by  7  CFR  part 
1794. 

(iv)  Demand  Side  Management  Plan 
and/or  Integrated  Resource  Plan,  if 
required  by  subpart  H  of  this  part. 


(d)  Submission  of  documents.  (1) 
Generally,  all  information  required  by 

^paragraphs  (a),  (b).  and  (c)(1)  of  this 
section  is  submitted  to  REA  in  a  single 
application  package.  The  information 
required  by  paragraph  (c)(2)  of  this 
section  is  generally  submitted  to,  and 
approved  by  RE.A  before  the  application 
is  submiUed. 

(2)  To  facilitate  loan  review.  REA 
urges  borrowers  to  ensure  that  their 
applications  contain  all  of  the 
information  required  by  thissection 
before  submitting  the  application  to 
REA.  Borrowers  may  consult  with  REA 
field  representatives  and  headquarters 
staff  as  necessary  for  assistance  in 
preparing  loan  applications. 

(3)  REA  may.  in  hs  discretion,  return 
an  application  to  the  borrower  if  the 
application  is  not  materially  complete  to 
the  satisfaction  of  RE.A  within  10 
months  of  receipt  of  any  of  the  items 
listed  in  paragraph  (a)  or  (b)  of  this 
section.  REA  will  generally  advise  the 
borrower  in  writing  at  least  2  months 
prior  to  returning  the  application  as  to 
the  elements  of  the  application  that  are 
not  complete. 

(4)  If  an  application  is  returned,  an 
application  for  the  same  loan  purposes 
will  be  accepted  by  REA  if  satisfactory 
evidence  is  provided  that  all  of  the 
information  required  by  this  section  will 
be  submitted  to  REA  within  a 
reasonable  time.  An  application  for  loan 
purposes  included  in  an  application 
previously  returned  to  the  borrower  will 
be  treated  as  an  entirely  new 
application. 

(e)  Complete  applications.  An 
application  is  complete  when  all 
information  required  by  REA  to  approve 
a  loan  is  materially  complete  in  form 
and  substance  satisfactor>'  to  REA. 

(f)  Change  in  borrower  circumstances. 
A  borrower  shall,  after  submitting  a  loan 
application,  promptly  notify  REA  of  any 
changes  in  its  circumstances  that 
materially  affect  the  information 
contained  in  the  loan  application  or  in 
the  primary  support  documents. 

(g)  Interest  rate  category.  For  pending 
loans,  REA  will  promptly  notify  the 
borrower  if  its  eligibility  for  an  interest 
rate  category  changes  pursuant  to  new 
information  from  the  Department  of 
Energy  or  the  Bureau  of  the  Census.  See 
7  CFR  1714. 

(.^pproved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0572-0017, 
0572-0032  and  0572-1013.) 

§§1710.402-1710.403    [Reserved] 

§  1710.404    Additional  requirements. 

Additional  requirements  are  set  forth 
in  7  CFR  part  1712  for  guaranteed 
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§  1710.406    Lian  approvaL 

(a)  A  loan  ijs  approved  when  the 
Administrator  signs  the  administrative 
flndings. 

(b)  If  the  lohn  is  not  approved,  REA 
will  notify  thp  borrower. 

§17ia407    L^  documents. 

Following  approval  of  a  loan,  REA 
will  forward  the  loan  docimients  to  the 
borrower  for  execution,  delivery, 
recording,  and  filing,  as  directed  by 
REA. 

PART  1714-4PflE-LOAN  POUaES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  l6aNS 

11.  The  aunority  citation  for  part 
1714  continues  to  read  as  follows: 

AntiMnly:  7  |u.S.C  901-950(b):  Pub.  L  99- 
591. 100  Stat.  3341;  Delegation  of  Authority 
by  the  Secretary  of  Agricuhure,  7  CFR  2.23; 
Cielegation  of  Authority  by  the  Under 
Secretary  for  Snail  Community  and  Rural 
Development. ;  CFR  2.72. 

12.  Section 
revising 
follows: 


1714.6  is  amended  by 
pare^ph  (a)(2)  to  read  as 


§  1 71 4.6    Intefpst  rate  term 
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(i)Ifthelo4n 
no  more  than 

(ii)Ifthe 
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limits  apply  to  the 
of  funds  that  may 
borrower  on  any 
loan: 
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period  is  greater  more 
lot  more  than  8  advances. 
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13.  Subpart 
to  read  as  follaws 


Bis  added  to  part  1714 


Subpart  B — ^Tefms  of  Insured  Loans 

Sec. 

1714.50-1714. 

1714.55 

loans. 
1714  56    Func 
1714.57    Sequel 
1714.58 
1714.59 


!  4    IReserved) 
Advance  of  funds  from  insured 

advance  period, 
mce  of  advances. 
Amoftization  of  principal. 
I  of  loans. 


Resd  nion  ( 


Subpart  B— Terms  of  Insured  Loans 

§1714.50-1714.54    (ReserwedJ 

§1714.55    Advance  Of  funds  from  insured 
loans. 

The  borrower  shall  request  advances 
of  funds  as  needed.  Advances  are 
subject  to  REA  approval  and  must  be 
requested  in  writing  on  REA  Form  595 
or  an  REA  approved  equivalent.  Funds 
will  not  be  advanced  until  the 
Administrator  has  received  satisfactory 
evidence  that  the  borrower  has  met  all 
applicable  conditions  precedent  to  the 
advance  of  funds,  including  evidence 
that  the  supplemental  Hnancing 
required  under  7  CFR  part  1710  and  any 
concurrent  loan  guaranteed  by  REA  are 
available  to  the  borrower  under  terms 
and  conditions  satisfactory  to  REA. 

§  1714.56    Fund  advance  period. 

(a)  For  loans  approved  on  or  after  (the 
effective  date  of  the  final  rule],  the  fund 
advance  period  begins  on  the  date  of  the 
loan  note  and  is  one  year  longer  than 
the  loan  period,  but  not  less  than  4 
years.  For  example,  the  fund  advance 
period  for  a  loan  with  a  2-year  loan 
period  terminates  automatically  4  years 
after  the  date  of  the  loan  note;  a  loan 
with  a  4-year  loan  period  terminates 
automatically  5  years  after  the  date  of 
the  loan  note.  The  Administrator  may 
extend  the  fund  advance  period  on  any 
loan  if  the  borrower  meets  the 
requirements  of  paragraph  (c)  of  this 
section.  As  defined  in  7  CFR  1710.2,  the 
loan  period  begins  on  the  date  shown  on 
page  1  of  REA  Form  740c  submitted 
with  the  loan  application. 

(b)  For  loans  approved  between  June 
1, 1984,  and  [the  effective  date  of  the 
Hnal  rule),  the  fund  advance  period 
begins  on  the  date  of  the  loan  contract, 
or  the  most  recent  amendment  thereto, 
and  terminates  automatically  4  years 
from  the  date  of  the  loan  contract,  or  the 
most  recent  amendment  thereto,  except 
as  provided  in  paragraph  (c)  of  this 
section. 

(c)  The  Administrator  may  agree  to  an 
extension  of  the  fund  advance  period  for 
loans  approved  on  or  after  June  1, 1984, 
if  the  borrower  demonstrates  to  the 
satisfaction  of  the  Administrator  that  the 
loan  fiinds  continue  to  be  needed  for 
approved  loan  purposes  (i.e.,  facilities 
included  in  an  REA-approved 
construction  work  plan). 

(1)  To  apply  for  an  extension,  the 
borrower  must  send  to  REA,  at  least  120 
days  before  the  automatic  termination 
date,  the  following: 

(i)  A  certified  copy  of  a  board 
resolution  requesting  an  extension  of 
the  Government's  obligation  to  advance 
loan  funds; 


(ii)  Evidence  that  the  unadvanced 
loan  funds  continue  to  be  needed  for 
approved  loan  purposes;  and 

(iii)  Notice  of  the  estimated  date  for 
completion  of  construction. 

(2)  In  the  case  of  financial  hardship, 
as  determined  by  the  Administrator, 
REA  may  agree  to  an  extension  of  the 
fund  advance  period  even  though  the 
borrower  has  failed  to  meet  the  120-day- 
requirement  of  paragraph  (c)(1)  of  this 
section. 

(3)  If  the  Administrator  approves  a 
request  for  an  extension,  REA  will 
notify  the  borrower  in  writing  of  the 
extension  and  the  terms  and  conditions 
thereof.  An  extension  will  be  effective 
only  if  it  is  obtained  in  writing  prior  to 
the  automatic  termination  date. 

(d)  Advances  of  funds  ht)m  loans 
approved  before  June  1, 1984,  are 
generally  made  during  the  first  6  years 
of  the  note. 

(e)  REA  will  rescind  the  balance  of 
any  loan  funds  not  advanced  to  a 
borrower  as  of  the  final  date  approved 
for  advancing  funds. 

§  1714..57    Sequence  of  advances. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  concurrent  loan  funds 
will  be  advanced  in  the  following  order 

(1)  50  percent  of  the  REA  insured  loan 
funds; 

(2)  100  percent  of  the  supplemental 
loan  funds; 

(3)  The  remaining  amount  of  the  REA 
insured  loan  funds. 

(b)  At  the  borrower's  request  and  with 
REA  approval,  all  or  part  of  the 
supplemental  loan  funds  may  be 
advanced  before  funds  in  paragraph 
(a)(1)  of  this  section. 

§1714.58    Amortization  of  principaL 

(a)  For  insured  loans  approved  on  or 
after  (the  effective  date  of  this  section): 

(1)  Amortization  of  funds  advanced 
during  the  first  2  years  after  the  date  of 
the  note  shall  begin  no  later  than  2  years 
from  the  date  of  the  note.  Except  as  set 
forth  in  paragraph  (a)(2)  of  this  section, 
amortization  of  funds  advanced  2  years 
or  more  after  the  date  of  the  note  shall 
begin  with  the  scheduled  loan  payment 
billed  in  the  month  following  the  month 
of  the  advance. 

(2)  For  advances  made  2  years  or  more 
after  the  date  of  the  note,  the 
Administrator  may  authorize  deferral  of 
amortization  of  principal  for  a  period  of 
up  to  2  years  from  the  date  of  the 
advance  if  the  Administrator  determines 
that  failure  to  authorize  such  deferral 
would  adversely  affect  either  the 
government's  financial  interest  or  the 
achievement  of  the  purposes  of  the  RE 
Act. 

(b)  For  insured  loans  approved  before 
(the  effective  date  of  this  section), 


amortization  of  principal  shall  begin  2 
years  after  the  date  of  the  note  for 
advances  made  during  the  first  and 
second  years  of  the  loan,  and  4  years 
after  the  date  of  the  note  for  advances 
made  during  the  third  and  fourth  years. 

§  1714.59    Rescission  of  loans. 

(a)  A  borrower  may  request  rescission 
of  a  loan  with  respect  to  any  funds 
unadvanced  by  submitting  a  certified 
copy  of  a  resolution  by  the  borrower's 
board  of  directors. 

(b)  REA  may  rescind  loans  pursuant 
to  §1714.56. 

(c)  Borrowers  who  prepay  REA  loans 
at  a  discounted  present  value  pursuant 
to  7  CFR  part  1786.  subpart  F.  are 
required  to  rescind  the  unadvanced 
balance  of  all  outstanding  electric  notes 
pursuant  to  7  CFR  1786.158(j). 

PART  1785— LOAN  ACCOUNT 
COMPUTATIONS.  PROCEDURES  AND 
POLICIES  FOR  ELECTRIC  AND 
TELEPHONE  BORROWERS 

14.  The  authority  citation  for  part 
1785  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.:  Title  1. 
Subtitle  D.  sec.  1403,  Pub.  L.  10O-203.  101 
Stat.  1330;  Delegation  of  Authority  by  the 
Secretar>'  of  Agriculture,  7  CFR  2.23; 
Delegation  of  Authority  by  the  Under 
Secretary  for  Small  Community  and  Rural 
Development.  7  CFR  2.72 

Subpart  A  [Removed  and  Reserved] 

15.  Subpart  A  of  part  1785  is  removed 
and  reserved. 

Dated:  July  27.  1994. 

Bob  J.  Nash. 

f 'n^erSecrefury,  Small  Community  and  Rural 
Development. 

(FR  Doc.  94-18772  Filed  8-4-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

{Summary  Notice  No.  PR-94-171 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
tor  rulemaking  (14  CFR  Fart  11),  this 


notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
Septembers.  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence  Avenue, 

SW..  Washington.  DC  20591.  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-200).  room  915G.  FA.A 
Headquarters  Building  (FOB  lOA).  800 
Independence  Ave.,  SW..  Washington, 
DC  20591;  telephone  (202)  267-3132. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.  Washington.  DC  20591: 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  Fart 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  August  1. 
1994. 

Donald  P.  Byrnei 

As:ils(ant  Chief  Counsel  for  Regulations. 

Docket  No:  27803 

Petitioner:  Air  Transport  Association  of 
America  Regulations  Affected:  14  CFR 
[not  specified) 
'  Description  of  Rulechange  Sought:  To 
establish  regulation  requiring  quality/ 
inspection  systems  for  all  aircraft 
parts  distributors,  supplies,  sellers, 

.  brokers,  and  surplus  dealers. 

Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  that  this  change  would 
mandate  a  quality  system  that  ensures 
all  parts  sold  for  installation  on  a 
type-certificated  aircraft  are  properly 
documented  and  provide  adequate 
traceability  to  the  approved 
manufacturing  source  or  regulated 
agency. 

(FR  Doc.  94-19121  Filed  8-4-94;  8:45  afr.j 
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14  CFR  Part  39 

[Docliet  No.  94-ANE-10] 

Airworthiness  Directives;  AlliedSignal. 
Inc.  TPE331  Series  Turt>oprop  and 
TSE331  Series  Turt>oshaft  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
AlliedSignal,  Inc.  (formeriy  Allied- 
Signal.  Inc..  Garrett  Engine  Division. 
Garrett  Turbine  Engine  Company,  and 
AiResearch  Manufacturing  Co.  of 
Arizona)  TFE331  series  turboprop  and 
TSE331  series  turboshaft  engines.  This 
proposal  would  require  a  record  check 
of  engine  records  to  determine  if  any 
repair,  assembly,  modification,  or   ■ 
installation  work  was  performed  by 
Fliteline  Maintenance,  or  Mr.  Eugene  E. 
Shanks.  or  Mr.  Cari  Ramirez.  In 
addition,  for  engines  determined  to  have 
repair,  assembly,  modification,  or 
installation  work  perfoFmed  by  Fliteline 
Maintenance,  or  Mr.  Eugene  E.  Shanks, 
or  Mr.  Carl  Ramirez,  this  action  would 
require  verification  of  all  life-limited 
components,  inspection  of  affected 
components,  and  verification  of 
compliance  with  ail  applicable  AD's. 
This  proposal  is  prompted  by  the  results 
of  a  Federal  .\viation  Administration 
(FAA)  investigation  involving  engines 
repaired,  assembled,  modified,  or 
installed  by  Fliteline  Maintenance.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  p.-event  uncontained 
failure  of  turbine  rotors,  fire,  or  loss  of 
aircraft  control. 

DATES:  Comments  must  be  received  by 
September  6. 1994. 

ADDRESSES:  Submit  comments  in 
trip!:{;a'e  to  the  Federal  .Aviation 
Administration  (F.\A).  New  England 
Region.  Office  of  the  .Assistant  Chief 
Counsel.  .\tten'ion:  Rules  Docket  No. 
94-.\NE-10,  12  New  England  E.vecutive 
Park.  Buriington.  M.'\  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m..  Monday  ttirough  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa.  Aerospace  Engineer.  Los 
Angeles  .Aircraft  Certification  Office. 
FA.\.  Transport  Airplane  Directorate. 
3229  East  Spring  Street.  Long  Beach,  CA 
90806-2425;  telephone  (310) 988-5246; 
fax  (310)  988-5210. 
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this  accident,  the  FAA  conducted 
further  investigation  of  other 
AlliedSignal,  Inc.  TPE331  series  engines 
repaired  or  maintained  by  Mr.  Eugene  E. 
Shanks  under  the  name  of  Fliteline 
Maintenance.  On  these  engines,  the 
FAA  found  that  the  requirements  of 
some  applicable  airworthiness 
directives  (AD's)  had  not  been 
performed  when  the  engine  records 
indicated  that  the  work  had  been 
performed,  the  records  for  life-limited 
turbine  components  indicated  more 
useful  life  than  the  components  actually 
had  remaining,  parts  were  installed  that 
are  not  approved  for  aircraft  use,  and 
modifications  that  had  been  performed 
without  approved  data.  In  addition,  the 
FAA  has  determined  that  the  records 
maintained  by  Fliteline  Maintenance  on 
the  engines  it  repaired,  assembled, 
modified,  or  installed  do  not  identify  all 
of  the  suspect  engine  models  and  serial 
numbers.  These  conditions,  if  not 
corrected,  could  result  in  uncontained 
failure  of  turbine  rotors,  fire,  or  loss  of 
aircraft  control. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  AlliedSignal,  Inc. 
TPE331  series  turboprop  and  TSE331 
series  turboshaft  engines  of  the  same 
type  design,  the  proposed  AD  would 
require  a  check  of  engine  records  to 
determine  if  any  repair,  assembly, 
modification,  or  installation  work  was 
performed  by  Fliteline  Maintenance,  or 
Mr.  Eugene  E.  Shanks,  or  his  associate, 
Mr.  Carl  Ramirez,  mechanic  certificate 
number  466432551.  In  addition,  this 
proposed  AD  would  require  operators  to 
accomplish  a  verification  procedure  for 
life-limited  turbine  components  and  to 
verify  that  the  requirements  of  all 
applicable  AD's  have  actually  been 
accomplished: 

The  FAA  estimates  that  500  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  80 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,200,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Slates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I  - 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Fhxicedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part  * 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlliedSignal,  Inc.:  Docket  No.  94-ANE-lO. 

App/icobj/jfy;  AlliedSignal.  lac.  (forincrly 
Allied-Signal,  Inc.,  Garrett  Engine  Division, 
Garrett  Turbine  Engine  Company,  and 
AiResearch  Manufacturing  Co.  of  Arizona), 
TPE331-25,  -43,  -1.  -2,  -3,  -5,  -€,  -8,  -10, 
-11,  and -12  series,  and -55B  and -61 A 
Model  turboprop  engines;  and  TSE331-3U 
Model  turbosh&ft  engines.  Tiiese  engines  are 
installed  on-but  not  limited  to  Mitsubishi 
MU-2B  series  (MU-2  series)  Solitaire/ 
Marquise;'Construcciones  Aoronauticas,  S.A. 
(CASA)  C-212  series;  British  Aerospace 
(BAo)  Jetstream  3101  and  3201  (31  and  32) 
series;  Fairchild  SA226  and  SA227  series 
(Swearingen  Merlin  and  Metro  series);  Prop- 
jets.  Inc.  Model  400;  Cessna  Model  441 
(Conquest);  Twin  Commander  680, 690,  695 
t)etprop  Commander);  Rodiwcll  Commander 
or  Ayres  Corp.  S-2R;  Shorts  Brothers  and 
Harland.  Md.  SC7  (Skyvan);  Domier  228 
Series:  Beech  18  and  45  series  and  Models 
)RB-€,  3N,  3NM,  3TM,  and  BlOO;  Pilatus  PC- 
6  series  (Fairchild  Porter,  Peacemaker); 
DeHavi  Hand  DH  104  Dove  series;  Grumman 
Model  TS-2A;  Grumman  American  Model 
G-164C;  and  Schweitzer  Model  G-164  series 
aircraft. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncontained  failure  of  turbine 
rotors,  fire,  or  loss  of  aircraft  control, 
accomplish  the  following: 

(a)  Within  the  next  20  hours  time  in  service 
(TIS)  after  the  effective  date  of  this 
airworthiness  directive  (.^D),  review  engine 
records  and  other  pertinent  information  to 
identify  any  repair,  assembly,  modification, 
or  installation  work  that  was  performed  bv 
Fliteline  Maintenance,  domestic  repair 
station  certificate  number  GR2R856K;  or  Mr. 
Eugene  E.  Shanks,  mechanic  certificate 
number  1914482;  or  Mr.  Carl  Ramirez, 
mechanic  certificate  number  466432551. 

(b)  For  engines  with  repair,  assembly, 
modification,  or  installation  work  identified 
in  accordance  with  paragraph  (a)  of  this  AD. 
within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  accomplish  the 
following: 

(1)  If  records  or  other  pertinent  information 
indicate  that  the  engine  was  disassembled 
beyond  shaft  nut  removal  from  the  tie  bolt, 
by  Fliteline  Maintenance,  or  Mr.  Eugene  E. 
Shanks,  or  .Mr.  Carl  Ramirez,  verify  life- 
limited  turbine  components  and  take 
appropriate  action  by  the  following  methods: 

(i)  Remove,  disassemble  the  engine, 
compare,  and  match  each  component's  part 
number  (P/N)  and  serial  number  (S/N) 
against  that  engine's  issued  life-limit  log 
cards., 

(ii)  Validate  all  life-limit  log  card  entries  by 
utilizing  the  component's  hourly  and  cyclic 
life  as  determined  by  records  of  the  engine 
manufacturer  or  FAA -certified  repair  stations 
other  than  Fliteline  Maintenance,  or  Mr.   ' 
Eugene  E.  Shanks,  or  Mr.  Cari  Ramirez. 
Photocopied  life-limit  log  cards  may  be  used 
provided  component  history  can  be 
established. 

(iiiHf  the  P/N,  S/N,  hourly  and  cyclic  lives 
or  the  life-limit  log  card  of  each  life-limited 
turbine  component  do  not  match  or  can  not 
be  validated,.remove  the  component  from 
j)er\ice  prior  to  further  flight  and  replace 
with  a  serviceable  comp^onent. 

(2)  Verify  that  any  requirements  of  AD's 
signed  off  by  Fliteline  Maintenance,  or  Mr. 
Eugene  E.  Shanks,  or  Mr.  Carl  Ramirez  were 
actua!l\: accomplished  by  visual  examination 
or  reinspection  of  the  affected  components  in 
accordance  with  the  applicable  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  bo 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Lbs  Angeles  Aircraft 
Ckirtification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

Id)  Special  flight  permits  may  be  issued  in 
.iccordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  op«:rate  the  aircraft  to 
H  location  where  the  requirements  of  this  AD 
'  an  be  iM.r^>mplish(!d. 
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Issued  in  Burlington,  Massachusetts,  on 
July  29,  1994. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Senice. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  348 
[Docket  No.  RM94-1-000] 

Market-Based  Ratemaking  for  Oil 
Pipelines;  Notice  of  Proposed 
Rulemaking 

)iily  28,  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
am.end  its  regulations  to  adopt  filing 
requirements  and  procedures  with 
respect  to  an  application  by  an  oil 
pipeline  for  a  determination  that  it  lacks 
significant  market  power  in  the  markets 
in  which  it  proposes  to  charge  market- 
based  rates. 

DATES:  Comments  are  due  no  later  than 
September  6, 1994. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  must  be  filed.  All 
filings  should  refer  to  Docket  No. 
RM94-1-000  and  should  be  addressed 
to  Office  of  the  Secretary',  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  BraunsTein,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,(202)208-2114. 
SUPPLEMENTARY  INFORMATtON:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 


access  CIPS,  set  your  communications 
software  to  use  300,  1200,  or  2400  hps. 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  proposed  rule  will  be 
available  on  CIPS  for  30  days  from  (he 
,    date  of  issuance.  The  complete  text  on 
diskette  in  Wordperfecl  format  mav  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

I.  Introduction 

On  October  22, 1993,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  561  '  in 
which  the  Commission  promulgated 
regulations  pertaining  to  its  jurisdiction 
over  oil  pipelines  under  the  Interstate 
Commerce  Act  (ICA)  ^  to  fulfill  the 
requirements  of  Title  XVIII  of  the 
Energy  Policy  Act  of  1992  (Act  of 
1992).' 

In  Order  No.  561,  the  Commission 
adopted  a  simplified  and  generally 
applicable  ratemaking  methodology  for 
oil  pipelines.  This  methodology  is  an 
indexing  system  to  establish  ceilings  on 
oil  pipeline  rates.  The  Commission, 
however,  will  also  permit,  under 
defined  circumstances,  the  use  of  two 
alternative  methodologies.  Those  are  the  ' 
use  of  a  cost-of-service  methodology  and 
the  use  of  settlement  rates.  In  addition, 
in  Order  No.  561,  the  Commission 
continued  its  policy  of  allowing  an  oil 
pipeline  "to  attempt  to  show  that  it 
lacks  significant  market  power  in  the 
market  in  which  it  proposes  to  charge 
market-based  rates."* 

Also,  on  October  22,  1993,  the 
Commission  i.ssued  a  Notice  of  Inquiry 
(NOI)  about  market-based  rates  for  oil 
pipelines.''  In  the  NOI,  the  Commission 
first  inquired  whether  it  should 
continue  to  permit  oil  pipelines  to  seek 
market-based  rates  on  a  showing  that 
they  do  not  have  significant  market 
power  in  the  relevant  markets.  The 
Commission  also  inquired  about  how  it 
should  make  a  market  power 
determination  and,  in  that  connection, 
raised  a  number  of  substantive  and 
procedural  issues.  The  Commissions 


'  Revisions  lo  Oil  Pipeline  RpguUlions  purMur.t 
!o  Energy  Policy  Act.  Order  No.  561.  SB  tit  58.rS3 
(November  4.  1993).  ID  FERC  Stals.  «  Regs.  1 30.'i(J5 
(1 993).  order  on  reh'g  and  clarification.  Ordfr  No. 
5r>l-A,  issued  conlemporaneoiislv  wlih  ihi;.  .\o;i>.e 
of  Proposed  Rulemaking. 

■•J9i;S.C.  .ipp  1  (1988) 

■•12  U.S.C.A.  7172  nole  (West  Supp.  1993). 

'  18  CH<  342.4(b).  to  be  effective  laniiary  I.  in95 

"  .Ma.-kei-Ba.sed  Ratemaking  for  Oil  Pipelines. 
Notice  of  lnquir>.  58  FR  58.814  (Noiembor  4.  19931 
IV  reRC Stals.  i  Regs.  Notice?  1  35  527  ((}.  !ol>.v  ,',: 
1993). 
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that  the  Commission  should  continue  to 
allow  market-based  rates  for  oil 
pipelines  without  any  constraints  on 
prices  or  duration.  Several  shippers  or 
shipper  groups"  and  the  Alberta 
Petroleum  Marketing  Commission 
(Alberta)  support  or  do  not  oppose  the 
continuation  of  market-based  rates  for 
oil  pipelines,  but  with  qualifications, 
.such  as  price  constraints  or  limits  on 
duration.**  Other  shippers  or  shipper 
groups  oppose  the  continuation  of 
market-based  rates  for  oil  pipelines  as- 
inappropriate  under  the  cost-based,  just 
and  reasonable  standard  or  as 
unnecessary  in  light  of  Order  No.  .561 's 
methodologies.'" 

Upon  consideration  of  the  comments 
to  the  NOI,  the  Commission  cone  ludes 
that  oil  pipelines  may  continue  to  seek 
market-based  rates  on  a  showing  that 
thev  do  not  have  significant  market 
power  in  the  relevant  markets.  The 
Commission  believes  that  this  approach 
comports  with  the  spirit  of  the  .^ct  of 
1992  by  retaining  a  light-handed 
regidatory  method  as  a  complement  to 
the  Commission's  generally  appliccbie 
indexing  approach.  In  addition,  as  the 
Commission  stated  in  Order  No.  561.  a 
market-based  approach  "is  clearly 
within  the  Commission's  authority 
under  the  ICA,  as  the  Commission  held 
in  Buckeye."  "  Further,  market-based 
pricing  has  been  found  by  the  United 
Slates  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  to  comport  with  the 
ju.st  and  reasonable  standard  of  the 
Natural  Gas  Art.  '^  which  is  the  • 
standard  under  the  ICA.'^  The 
Commission  will  consider  the  need  for 
any  constraints  in  individual  cases. 

However,  there  is  no  consensus  now 
on  the  substantive  standards  to  be  used 
in  determining  whether  an  oil  pipeline 


"  fiiliil  Petroiri;n>.  Int.  (Tolai).  lh«;  IVtriH.rieniiiu;! 
tiiergy  Group  (iVtrnChemical).  and  The  (^ity  of 
L(.p«  iJp.ich  (I.u  -.t;  Heach). 

"Tof;.!.  Lons  Be.ich.  Petrochemical,  and  Albcil'.' 
ivoiilt!  subject  the  market  tasf^d  ratps  to  prite 
(<>n$trainl.s  and  Petrochemical  and  Tota^l  would 
f»K]ui.-f  that  market-based  rales  exist  for  a  limited 
durulinn.  The  Canadian  Association  of  Peirultuiin 
ProduLt?rs  support  market -ba.sed  rates,  but  only  il 
the  ratPfiayer  requests  the.Ti  or  the  pipetinu  reijuires 
the  flexibility  to  lower  the  price  of  its  .■?erv  ii  e.s  to 
(r.t;pt  (omp^tilion 

"'S-ntlacr  Oil  Corporation.  C.'ficvron  I  .S..-\.    " 
PtDducts  Cur:ipany.  and  the  National  C;i)iini;il  nl 
Farme.-  Cooperatives. 

• '  Order  No.  Sfel .  Ill  FERC  .Slats.  &  Kegs.  1  SO.tlB.S 
.1'  p  J0.058.  citing  Buckeye  Pipe  Line  Co..  44  KEKC 
1 01.0«.B  (198B)  (Order  (".ranting  Interlui.tory 
Apppiil.ll:  53  FtKC161.473  (19901  (opinion  ifnd 
Order  on  Initial  llecision). 

'•'tlitibethtou-n(;asCo.  v.  FtKC.  10  I'.:)d  flW. 
(II.C  C;f.  199.J1.  ("IWIhen  there  is  a  r.ompotitivf 
markti!  the  FEKC  nuiy  rely  upon  market -based 
priie>  m  l.eu  of  cost-of-service  regulation  'o  a.'isure 
a  'just  and  rfa.sonabIe'  result."  Id.  at  B70). 

"4'J  li.S.C.  1(5!  C-All  charges  ...  .shall  l)e  (tist  and 
r!:asoi!..t>le");  Farmers  Union  Central  Exi.hangr  \ 

h;r(:.  ■?  14  f-  zi\  i4Hf,.  f.no  (it  c:.  c:r.  i'.h4i 


lacks  significant  market  power  in  the    - 
relevant  markets.  This  lack  of  consensus 
is  shown  by  the  divergent  views 
expressed  by  the  commenters  on  key 
issues  such  as  the  appropriate 
geographic  market  and  the  use  of 
.screens  and  rebuttable  presumptions. 
For  example,  the  oil  pipeline  industr)' 
sufiports  the  use  of  BEAs  (see  infm)  as 
the  appropriate  geographic  markets, 
while  some  shippers  '*  oppose  the  use 
of  BEAs;  and  Justice  stales  that  il  can  no 
longer  rpfjimmend  the  use  of  BPlAs.  In 
addition,  while  there  is  a  consen.sus  in 
support  of  the  u5e  of  the  Herfindahl- 
Hirschman  Index  (HHI)  (see  infra)  as  an 
appropriate  market  concentration 
measure,  there  is  no  consensus  with 
respe'l  to  details  about  the  HHI  '^  or 
about  the  threshold  for  creating  a 
rebuttable  presumption. "'This  lack  of 
consensus  about  those  and  other  issues 
has  convinced  the  Conmiission  tiuit  the 
appropriate  course  of  action  is  to 
develop  oil  pipeline  pre<:edents  on  a 
case-by -case  basis.  Accordingly,  the 
Commission  concludes  that  it  should 
not  go  forward  with  a  rulemaking  to 
esta1)lish  substantive  standards 
determining  whether  a  pipeline  Iiu:ks 
significant  market  power. 

While  the  Commission  believes  it  is 
not  the  time  to  propo.se  substantive 
rules  about  market  power 
deterinmations.  it  concludes  that  it  is 
appropriate  to  propo.se  procedural  rulits 
to  govern  applications  by  oil  pipelines 
for  market-based  rates.  "The 
Commission's  analysis  of  the  <;ominents 
to  the  NOI  indicates  that  a  suflicieni 
consensus  exists  about  the  issues  that 
are  germane  to  a  markel-ba.sed  rale 
proceeding.  It  is  in  the  public  interest  to 
establish  by  rula  the  information  that 
must  be  filed  by  an  oil  pipeline  seeking 
a  detennination  that  it  lacks  significant 
market  power,  enabling  il  to  chargt' 
market-based  rates.  This  shcuKI 
streamline  the  process  of  resolving 
market  power  issues  and  thereby 
minimize  unnecessary  regulatory  costs 
and  delays  as  contemplated  by  Section 
1802(a)  The  Act  of  1092. 

IV.  The  Proposed  Rule — Summary 

The  Commission  is  proposing  to 
amend  subchapter  P  ol  its  regulalioits. 
Regulations  Under  the  Interstate 
Commerce  Act,  by  adding  a  new  I'art 
348  to  those  regulations.  In  this  now 
part,  the  Commission  will  establish  the. 
kind  of  information  that  an  oil  pipeline 


"E.g..  .\Il»erta,  Ptrtrocfieniiu.!.  and  Tolul. 

''For  example,  whether  the  HHI  should  U^  (M>iiM! 
on  capacity  (the  pipeline  industry  except  for 
MarathonI  or  delivery  shares  oi  the  niark^i 
(Marathon.  Total,  and  Sinclair). 

"■1  hat  is.  the  level  ^t  which  ttie  concpnl.'^-t.ou 
sf:rwn  fof  .1  Ttn'i.ili'.c  {iresiimp'io'i  should  be  m>i. 


must  include  in  its  application  for  a 
market  power  determination,  along  with 
procedural  requirements  applicable  to 
the  filing  of  and  responses  to  the 
application.  In  Parts  V  and  VI  below,  the 
Commission  will  discuss  the 
information  requirements.  In  brief,  an 
oil  pipeline  would  be  required  to  file  a 
statement  of  position  in  support  of  its 
application  for  a  market  power 
determination,  along  with  information 
that  supports  its  statement  of  position, 
and  additional  information  that  will  be 
desirable  in  a  market  power  proceeding 
in  order  to  minimize  the  need  for 
di.scovery.  In  Part  VII  below,  the 
Commission  will  discuss  the  procedural 
requirements  applicable  to  applications 
for  market  power  determinations. 

The  Commission- is  not  proposing  at 
this  time  to  implement  generic 
proceedings  or  to  make  market 
determinations  that  would  apply  to 
pipelines  other  than  the  specific 
pipeline  seeking  such  a  determination. 
The  necessity  to  examine  both  origin 
and  destination  markets  in  analyzing 
the  market  power  of  any  given  pipeline 
may  make  such  generic  determinations 
difficult.  Also,  some  pipelines  may  lack 
market  power  in  a  specified  market, 
whereas  others  may  not.  However,  the 
Commission  is  stili  interested  in  ways  it 
could  more  efficiently  process  market- 
power  cases  that  may  be  filed.  For 
example,  should  pipelines  be  able  to 
join  together  to  pursue  market-power 
determinations  in  order  to  .share  the 
costs  of  such  a  proceeding?  Should 
pipelines  be  able  to  unilaterally  "join" 
a  proceeding  that  is  established  by  a 
competing  pipeline  in  a  given  market? 
What  would  be  the  benefits  and 
drawbacks  to  such  joinder?  Are  there 
other  ways  in  which  the  Commission 
could  facilitate  market  power 
determinations  in  this  regard? 

V.  The  Statement  of  Position 

Section  348.1(a)  of  the  propo.sed 
regulations  requires  the  oil  pipeline 
seeking  a  market  power  determination 
to  include  with  its  application  a 
statement  of  position  as  to  its  market 
power.  Section  348.1(b)  of  the  proposed 
regulations  provides  that  the  oil 
pipeline's  statement  of  position  must 
include  a  summary  and  a  statement  of 
material  facts.  The  latter  must  include 
citation  to  the  supporting  statements, 
exhibits,  affidavits,  and  prepared 
testimony.  In  its  .statement  of  position, 
the  oil  pipeline  would  be  expected  to 
present  its  arguments  in  favor  of  its 
position  that  it  lacks  significant  market 
power  in  the  relevant  markets. 


VI.  The  Supporting  Statements 

Section  348.1(a)  of  the  proposed 
regulations  requires  the  oil  pipeline 
seeking  a  market  power  determination 
to  include  with  its  application  the 
information  required  by  proposed 
.section  348.1(c).  Under  that  proposed 
regulation,  the  oil  pipeline  must  include 
certain  designated  information.  The 
information  required  is  mostly  factual 
and  is  relevant  to  measuring  the  oil 
pipeline's  ability  to  exercise  market 
power  in  the  relevant  markets.  That 
measurement  will  enable  the 
Commission  to  determine  whether  the 
oil  pipeline  can  exercise  significant 
market  power  by  profitably  maintaining 
its  prices  significantly  above 
competitive  levels  for  a  significant 
period.  If  a  record  has  been  established 
in  an  oil  pipeline  proceeding,  another 
oil  pipeline  may  make  use  of  all  or  part 
of  that  record  in  satisfying  its  burden  to 
present  information  to  the  extent  the 
other  record  contains  relevant  public 
information  which  is  not  out-of-date.'^ 
The  Commission  is  proposing  the 
information  to  be  provided  in 
Statements  A  through  I,  which  are 
discussed  below. 

A.  Statement  A — Geographic  Market 
In  Statement  A.  the  Commission  is 
proposing  that  the  oil  pipeline  describe 
the  geographic  markets  in  which  it  seeks 
to  make  a  .showing  that  it  lacks 
significant  market  power.  The  oil 
pipeline  would  have  to  explain  why  its 
method  for  selecting  the  geographic 
inarkets  is  appropriate. 

The  Commission  is  proposing  to 
require  the  oil  pipeline  to  include  both 
relevant  origin  and  destination  markets 
in  its  evidentiary  presentation.  This  will 
provide  interested  parties  with  complete 
information  about  competition  at  the 
supply  and  delivery  ends  of  the  pipeline 
system.  The  Commission  is  not 
requiring  the  oil  pipeline  to  file  a 
market  analysis  of  each  point-to-point 
corridor.  In  light  of  the  significant  point- 
to-point  traffic  in  the  oil  pipeline 
industry,  this  would  be  too  onerous  a 
requirement  at  the  filing  stage."*  In 
addition,  a  point-to-point  corridor 
analysis  may  exclude  competitive 
alternatives  to  the  relevant  sen,'ice  and, 
in  some  instances,  it  could  provide  an 
inaccurate  picture  of  market 
concentration. 

The  Commission  is  not  proposing  to 
require  a  pipeline  to  file  pursuant  to  any 


"See  18  CFR  385.503  (c). 

'"A  protestant  may,  as  part  of  its  response  to  the 
oil  pipeline's  application,  seek  to  prove  that  in  its 
rircumstanccsa  point-to-point  corridor  approat  h 
shotild  be  used  to  determine  the  appropriate 
geographic  market. 


particular  geographic  market  definition. 
The  Commission  expects  that  oil 
pipelines  will  propose  to  use  BEAs  as 
their  geographic  markets.'*  In  the  past, 
the  Commission  itself  has  used  BEAs  as 
the  appropriate  geographic  markets.-" 
However,  as  indicated  above,  Justice 
stated  that  it  could  no  longer 
recommend  the  use  of  arbitrary  markets 
such  as  BEAs  because  there  may  not  be 
a  high  degree  of  correlation  between  the 
size  of  the  relevant  markets  and  BEAs. 
The  burden  will  be  on  the  oil  pipeline 
to  explain  why  its  use  of  BEAs  or  any 
other  definition  of  the  geographic 
market  is  appropriate.  If  a  pipeline  uses 
BEAs,  it  must  show  that  each  BEA 
represents  an  appropriate  geographic 
market. 

The  information  provided  in  the 
various  statements  should  help  the 
protestants  as.sess  whether  a  particular 
BEA  does  in  fact  represent  an 
appropriate  market.  Of  course,  the  oil 
pipeline  may  choose  to  define  its 
relevant  geographic  markets  at  a  sub- 
BEA  level,  such  as  by  a  given  radius 
around  its  terminals.  As  with  BEAs,  the 
oil  pipeline  must  explain  why  this 
geographic  market  definition  is 
appropriate. 

B.  Statement  B— Product  Market 

In  Statement  B,  the  Commission  is 
proposing  that  the  oil  pipeline  identify 
the  product  market  or  markets  for  which 
it  seeks  to  establish  that  it  lacks 
significant  market  power.  The  oil 
pipeline  would  have  to  explain  why  the 
particular  product  definition  is 
appropriate. 

Under  the  ICA,  the  Commission 
regulates  the  transportation  of  oil  by 
pipeline.-'  In  a  market  power  analysis, 
the  Commission  must  determine  the  oil 
pipeline's  ability  to  exercise  market 
power  over  this  transportation  ser\'ice. 
However,  a  market  power  analysis  in 
general  cannot  be  made  solely  in  the 
context  of  transportation  rales.^-  Where 
competing  alternatives  constrain  the 
applicant's  ability  to  raise  transport 
prices,  the  effect  of  such  constraints  are 
ultimately  reflected  in  the  price  of  the 
commodity  being  transported.  Hence, 
the  delivered  commodity  price  (relevant 
product  price  plus  transportation 
charges)  generally  will  be  the  relevant 


•^The  term  BEA  refers  to  United  Slates 
Department  of  Commerce.  Bureau  of  Economic 
Analysis  Economic  Areas.  BE\s  are  geographic 
regions  surrounding  major  cities  that  are  intended 
to  represent  areas  of  actual  economic  activity. 

"Sep  puckeye  Pipe  Line  Co..  53  FERC  1  61.4r  1 
II -WO). 

-'4'}  DSC.  l(l)(b). 

"  In  some  instances,  such  as  for  origin  markHs 
or  crude  oil  pipelines,  it  may  be  appropriate  to 
make  a  case  based  onlv  on  transportation  r.ues  The 
pipeline  may  elei  I  to  File  .such  a  case 
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might  be  included  in  a  market  power  . 
calculation:  "  other  pipelines,  including 
private  pipelines  and  those  passing 
through  the  geographic  market  but 
without  terminals,  pipelines  passing 
near  the  geographic  market,  barfjes, 
trucks,  and  refineries  within  the 
geographic  market. -"^  The  Commission 
does  not  propose  to  exclude  any 
alternative  form  of  transport  or  other 
competition,  including,  for  example, 
local  consumption  in  origin  markets. 
However,  the  burden  is  on  the  oil 
pipeline  to  justify  its  inclusion  of 
transportation  alternatives  and  other 
competition  in  its  market  power 
analysis. 

E.  Statement  E — Potential  Competition 

In  Slateinent  E,  the  Commission  is 
proposing  that  the  oil  pipeline  describe 
potential  competition  in  the  relevant 
markets.  Statement  E  would  have  to 
include  data  about  the  potential 
competitors  such  as  a  potential  entrants 
costs  and  mileage  in  reference  to  the  cH 
pipeline's  terminals  and  major 
consuming  markets. 

F.  Statement  F — Maps 

Statement  F  would  consist  of  a  map 
or  maps  showing  the  principal  oil 
pipeline  facilities  and  the  points  at 
which  service  is  rendered  under  its 
tariff,  the  direction  of  flow  of  each  line, 
the  location  of  each  of  the  oil  pipeline's 
terminals,  the  location  of  each  of  its  ' 
major  consuming  markets  (cities, 
airports,  and  the  like,  as  appropriate), 
and  the  location  of  alternatives  to  the  oil 
pipeline,  including  their  distance  in 
miles  from  the  oil  pipeline's  terminals 
and  major  consuming  markets.  The  map 
may  be  on  separate  pages  and  must 
include  a  general  system  map  and  maps 
by  geographic  markets. 

C.  Statement  G — Market  Power 
Measures 

In  Statement  G.  the  Commission  is 
proposing  that  the  oil  pipeline  set  forth 
the  calculation  of  the  HHI  -<•  and  its 
market  share  with  respect  to  the 
relevant  markets  and  the  calculation  of 
other  market  power  measures  relied  on 
by  the  oil  pipeline,  along  with  complete 
particulars  about  those  calculations. 

The  Commission  believes  that  it  is 
useful  to  obtain  a  showing  of  markets 
concentration  using  the  HHI.  The  HHI 


•" £".(£.,  in  calf.uldllng  its  iiprfiiidahl-Hirsiihmdd 
Inclfx.  di»cu.ss«d  infra. 

-''Hotrntidl  Compelitiofl  included  in. the  list  i» 
di«.iis>><  d  infra 

■"Tht  lUil  t«lr.iildte->  market  concnitrHtiun  by 
i'.i(n!(iinR  the  squares  of  individual  market  shares  oi 
h1!  the  firms  included  in  the  market.  Fur  exiimfile. 
il  erfch  ot  four  firms  has  a  25  percent  share  of  the 
mdrki'ii.  the  lilll  for  the  market  would  be  .2.'>00    ~ 
(!  211  i.''.:4)  or  2300  Ir.  12  niintei  hnirii!  MHfiis. 


would  include  the  oil  pipeline  and  the 
competitive  alternatives  set  forth  in 
Statements  D  and  E.  The  burden  is  on 
the  oil  pipeline  to  justify  the  individual 
market  shares  used  in  calculating  the 
HHIs.  In  addition,  the  Commission  is 
not  proposing  any  particular  HHI  level, 
sucii  as  1800  or  2500,  as  a  screen  or 
presumption,  rebuttable  or  otherwise. 
All  factors  must  be  considered  in 
determining  whether  an  oil  pipeline . 
lacks  significant  market  power. 

The  Commission  also  is  proposing  In 
require  the  oil  pipeline  to  submit  a 
market  share  calculation  based  on  its 
receipts  in  its  origin  markets  and  its 
deliveries  in  its  destination  markets,  it 
the  HHIs  are  not  based  on  tho.se  factors. 
For  example,  if  the  destination  HHIsar.; 
based  on  capacity  determined  market 
shares,  the  oil  pipeline  would  have  lo 
submit  a  market  share  calculation  for 
itself  based  on  deliveries  in  the 
respet:tive  destination  markets.  The 
Conmiission  is  not  proposing  any  sireen 
or  presumption,  rebuttable  or  othenvise, 
about  particular  market  share  levels.  All 
factors  must  be  considered  in 
determining  whether  an  oil  pipeline 
lacks  significant  market  power. 

The  oil  pipeline  may  also  include 
other  indicators  of  the  lack  of  significant 
market  power.  For  example,  it  t:ould 
present  evidence  about  water 
transportation  as  an  indication  that  Iht; 
oil  pipeline  lacks  significant  market 
power. 

//.  Statement  H—:Other  Factors 

In  Statement  H.  theoil  pipeline 
would  describe  any  other  factors  that 
bear  on  the  issue  of  whether  it  lacks 
significant  market  power  in  the  relevant 
markets.  The  oil  pipeline  would  haveto 
explain  why  those  other  factors  are 
pertinent. 

The  NOI  listed  the  following  possible 
other  factors:  Exchanges.  Excess 
Capacity.  Competition  with  vertically 
integrated  companies,  buyer  power,  and 
profitability.-^  The  Commission  is  not    - 
e.xciuding  any  factor.  The  Commission 
is  not  limiting  the  factors  to  those  listed 
in  the  NOI.  For  example,  an  oil  pipeline 
might  want  to  show  that  it  has  been 
losing  markets  over  a  period^f  years  or 
that  the  relevant  market  is  expanding. 
However,  the  burden  is  on  the  oil 
pipeline  to  show  the  relevance  of  any 
factor  to  its  lack  of  significant  market 
power. 

/.  Statement  I — Proposed  Testimony 

In  Statement  I.  the  oil  pipeline  would 
present  the  proposed  testimony  in 
support  of  its  application.  This  would 


-"Market  share  and  i>otenti.il  tr.tr>  inc!'.'ded  it- 
tne  lis!  iin-  refcrf  d  to  ,<((pri/ 


serve  as  its  case-in-chief,  if  the 
Commission  sets  the  application  for 
hearing. 

VII.  Procedural  Requirements 

The  Commission  is  proposing  in 
section  348.2  several  procedural 
requirements  in  connection  with 
applications  for  a  market  power  . 
determination.  These  new  procedural 
requirements  are  necessary  because  the 
applications  are  not  rate  filings.  Under 
Order  No.  561,  an  oil  pipehne  must 
show  that  "it  lacks  significant  market 
power  in  the  relevant  market  in  which 
it  proposes  to  charge  market-based 
rates."  28  Only  after  the  Commission 
« oncludes  that  the  oil  pipeline  lacks 
significant  market  power  in  the  relevant 
markets  may  the  pipeline  charge 
market-based  rates.  Until  that  tin>e,  the 
pipeline's  rates  are  determined  by  the 
Cominission's  indexing  or  cost-of- 
service  provisions. 

The  first  proposal  is  that  the  oil 
pipeline  would  not  have  to  initially 
provide  its  entire  application  to  its 
shippers  and  .subscribers.  Rather,  it 
would  only  have  to  provide  its  letter  of 
transmittal  toits  shippers  and 
subscribers.  The  letter  of  transmittal 
would  describe  the  application  for  a 
market  power  determination  and 
identify  each  rate  that  would  be  market- 
based,  if  the  oil  pipeline  shows  that  it 
lacks  significant  market  power  in  the 
relevant  market.  This  will  enable 
persons  to  determine  if  they  want  to 
examine  the  complete  application. 
Under  the  proposed  regulations,  a 
person  must  make  a  written  request  to 
the  pipeline  for  a  copy  of  the  complete 
application  within  15  days  after  the 
filing  of  the  application  with  the 
Coriimission.  The  oil  pipeline  would 
have  to  provide  that  person  with  a  copy 
of  its  complete  application  within  se\  en 
days  after  receipt  of  the  written  request. 
This  wi|I  enable  a  person  to  determine 
if  it  wants  to  protest  the  oil  pipeline's 
application  for  a  market  power 
determination.  A  protestant  must  file  its 
protest  to  the  application  within  60  days 
after  the  filing  of  the  application.  At  that, 
time,  the  protestant  must  set  forth  in 
detail  its  grounds  for  opposing  the  oil 
pipeline's  application,  including 
responding  to  its  statement  of  position 
and  information,  and,  if  the  protestants 
desires,  presenting  information  of  its 
own  pursuant  to  Statements  A-I.  The 
Commission,  after  examination  of  the 
oil  pipeline's  application  and  any 
protests,  would  issue  an  order  in  which 
it  would  rule  summarily  on  the    . 
application  or,  if  appropriate,  establish 
future  pro<;edure.s-and  the  scope  of  thi' 
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investigation.  Future  procedures  may  or 
may  not  involve  a  hearing  before  an 
admini.strative  law  judge. 

The  Commission  is  not  proposing  any 
regulations  with  respect  to  complaints 
against  market-based  rates  under 
Section  13(1)  of  the  ICA.  However,  the 
Commission  would  expect  a 
complainant  to  allege  and  to  present 
evidence  that  the  pipeline  has 
developed  significant  market  power.  In 
particular,  the  Commission  would 
expect  a  complainant  to  describe  any 
circumstances  that  have  changed  .since 
the  Commission  made  the 
determination  that  the  oil  pipeline  lacks 
significant  market  power  and  could 
t  har^e  market-based  rates. 

Last ,  the  Commission  is  propo.sing  to 
require  the  oil  pipelines  to  file  their 
applications  with  the  Commission  on  an 
electronic  medium  in  addition  to  the 
paper  filing.  The  formats  for  the 
electronic  filing  and  the  paper  copy  will 
be  obtainable  at  the  Federal  Energy 
Regulatory  Commission.  Public     ' 
R«feren<:e  and  Files  Maintenance 
Branc  h,  941  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426.  The 
Commission  intends  to  establish  the 
formats  in  cooperation  with  the  oil 
pipeline  industry. 

\III.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment. 29  The  Commission  has 
categorically  excluded  certain  actions 
fibm  these  requiremeiits  as  not  having  a 
significant  effecl  on  the  human 
environment. 3"  The  action  proposed 
here  is  procedural  in  nature  and 
therefore  falls  within  the  categori(.al 
exclusions  provided  in  the 
Commission's  regulations.^!  Theiefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  is  necessary  and  will  not  be 
prepared  in  this  rulemaking. 

IX.  Reporting  Flexibility  Certification 

The  Regulatory  Flexibility  Act 
[RFA]  ^2  generally  requires  the 
Commission  to  describe  the  impad  that 
a  proposed  rule  would  ha\e  on  small 
entities  or  to  certify  that  thf  rule  will 
not  have  a  significant  econo.Tiic  impad 
en  a. substantial  number  of  smell 
entities.  An  analysis  is  no*  required  if  a 


■  IBCKR  342. .;ib).  to  tie  effptl.ive  (anurtry  t.  IWS. 


-■■•OriU'r  No.  486,  Regulations  lir.plfmpni.rtt; '''« 
N,ilior.;d  Environmental  Polirv  Art,  52  FR  47,807 
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proposed  rule  will  not  have  such  an 
impact. 33  Most  oil  pipelines  to  whom 
the  proposed  rule  would  apply  do  not 
fall  within  the  definition  of  small 
entity.3*  Consequently,  pursuant  to 
section  605(b)  of  the  RFA.  the 
Commission  certifies  that  the  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

X.  Information  Collection  Requirements 

The  Office  of  Management  and 
Budget's  (OMB)  regulations"  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency.  TJie  information 
collection  requirements  in  this  proposed 
rule  are  contained  in  FERC-550  "Oil 
Pipeline  Rates:  Tariff  Filings"  (1002- 
0i)89). 

The  Commissions  Office  of  Pipeline 
Regulation  uses  the  data  collected  in 
these  information  requirements  to 
investigate  the  rates  charged  by  oil 
pipeline  companies  subject  to  its 
jurisdiction,  to  determine  the 
reasonableness  of  rates,  and  when 
appropriate  prescribe  ju.st  and 
reasonable  rates.  In  addition,  the 
information  to  be  required  by  the 
proposed  rule  would  allow  the 
(Commission  to  determine  if  an  oil 
pipeline  lacks  significant  power  in  the 
relevant  markets  when  it  proposes  to 
charge  market-based  rates. 

Becau.se  the  adoption  of  the  proposed 
procedural  rules  would  create  an 
expected  increase  in  the  public 
reporting  burden  under  FERC-550.  the 
Commi.ssion  is  submitting  a  copy  of  the 
proposed  rule  to  OMB  for  its  review  and 
approval.  Interested  persons  may  obtain 
information  on  these  reporting 
rtquirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street.  N.E.,  Washington. 
DC.  2G426  i Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415],  Comments  on  the 
requirements  of  this  rule  can  be  sent  to' 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB  (Attention:  Desk  Officer 
for  Federal  Energy  Regulatory 
Commission). 

XI.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  proposals  of  this  NOPR.  As  much  as 


"Sl'SC  r.o.s(b) 

'<  Section  601(c)  of  the  Rl  A  dpfines  a  "s.-.-.dll 
entity"  as  a  small  business,  a  .small  nolfor  prof;! 
enterprisr.  or  a  small  governmental  iurisdiuion  A 
"jmali  business"  is  deHned  by  reference  to  section 
3  of  the  Small  Business  Ad  as  an  enterprise  whir  h 
is  "indepond"  ntly  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  15  ll.S.C 
632(a). 
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possible,  the  comments  should  be  keyed 
to  the  topic  leadings  of  this  NOPR.  An 
original  and  14  copies  of  the  written 
comments  mlist  be  filed  with  the 
Commission  kio  later  than  30  days  after 
the  date  of  pmblication  in  the  Federal 
Register.  Coijiments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Enerfy  Regulation  Commission. 
825  North  C^itol  Street.  N.E.. 
Washington.  P.C,  20426.  and  should 
refer  to  Dockfet  No.  RM94-1-000. 

All  written  comments  will  be  placed 
in  the  Comm  ssion's  public  files  and 
will  be  avaiU  ble  for  inspection  in  the 
Commission'  5  Public  Reference  Room  at 
941  North  Cabitol  Street.  N.E., 


Washington, 


business  hours 


D.C.,  20426,  during  regular 


List  of  Subje<  ts 

Pipelines, 
recordkeepinb  requirements. 

By  direction 
l4>is  D.  Cashel 

Secretary. 

In  consideration 
Commission 
Chapter  I,  Title 
Regulations. 


in  18  CFR  Fart  348 

Reporting  and 
;  requirement! 

of  the  Qimmlssioti. 


of  the  foregoing,  the 
iroposes  to  add  Part  348, 
18,  Code  of  Federal 
set  forth  l)elow. 


IS 

PART  ZA8—WL  PIPELINE 
APPLICATIONS  FOR  MARKET  POWER 
DETERMtNATIONS 


of  Appliciitiuii  fur  a  Market 
ination 


.Sec. 

348.1    Content  ( 

Power  Det  jrmi 
:»48.2    Proced  ires 

Authority:  4  !  U.S.C.  7101-7352:  49  II.S.C. 
1-27. 

§  348.1    Conti  nt  of  appitcation  for  a  martwt 
power  determl  rtatlon. 

(a)  If,  unde  ■  §  342.4(b)  of  this  chapter, 
a  carrier  seeks  to  establish  that  it  lacks 
significant  m  irket  power  in  the  market 
in  which  it  pioposes  to  charge  market- 
based  rates,  ii  must  file  and  provide  an 
application  f<ir  such  a  determination. 
An  applicati(  n  must  include  a 
statement  of  >osition  and  the 
information  i  squired  by  paragraph  (c)  of 
this  section. 

(b)  The  car  ier's  statement  of  position 
required  by  p  aragraph  (a)  of  this  section 
must  include  a  summary  and  a 
statement  of  material  facts.  The 
statement  of  i  naterial  facts  must  include 
citation  to  th(  >  supporting  statements, 
exhibits,  affic  avits.  and  prepared 
testimony. 

(c)  The  earlier  must  include  with  its 
application  tfte  following  information: 

(1)  Statemt  nt  A — geogmphic  market. 
This  statement  must  describe  the 
geographic  markets  in  which  the  carrier 
seeks  to  establish  that  it  lacks  significant 
market  powe  .  The  carrier  must  include 


the  origin  market  and  the  destination 
market  related  to  the  service  for  which 
it  proposes  to  charge  market-based  rates. 
The  statement  must  explain  why  the 
carrier's  method  for  selecting  the 
geographic  markets  is  appropriate. 

(2)  Statement  B — product  market. 
This  statement  must  identify  the 
product  market  or  markets  for  which  the 
carrier  seeks  to  establish  that  it  lacks 
significant  market  power.  The  statement 
must  explain  why  the  particular  product 
definition  is  appropriate. 

(3)  Statement  C — the  carrier's 
facilities  and  services.  This  statement 
must  describe  the  carrier's  own  facilities 
and  services  in  the  relevant  markets. 
This  statement  must  include  all 
pertinent  data  alraut  the  pipeline's 
facilities  and  services. 

(4)  Statement  D — competitive 
alternatives.  This  statement  must 
describe  available  transportation 
alternatives  in  competition  with  the 
carrier  in  the  relevant  markets  and  other 
competition  constraining  the  carrier's 
rates  in  those  markets.  The  statement 
must  include  all  pertinent  data  about ' 
transportation  alternatives  and  other 
constraining  competition. 

(5)  Statement  E — potential 
competition.  This  statement  must 
describe  potential  competition  in  the 
relevant  markets.  The  statement  must 
include  data  about  the  potential 
competitors,  including  costs,  and 
mileage  in  reference  to  the  carrier's 
terminals  and  to  major  consuming 
markets. 

(6)  Statement  F — maps.  This 
statement  must  consist  of  a  map  or  maps 
showing  the  carrier's  principal  carrier 
facilities,  the  jjoints  at  which  service  is 
rendered  under  its  tariff,  the  direction  of 
flow  of  each  line,  the  location  of  each 

of  its  terminals,  the  location  of  each  of 
its  major  consuming  maricets,  and  the 
location  of  the  alternatives  to  the  carrier, 
including  their  distance  in  miles  from 
the  carrier's  terminals  and  major 
consuming  markets.  The  map  may  be  on 
separate  pages  and  must  include  a 
general  system  map  and  maps  by 
geographic  markets. 

(7)  Statement  G— market  power 
measures.  This  statement  must  set  forth 
for  the  relevant  markets  the  calculation 
of  the  Herfindahl-Hirschman  Index;  the 
carrier's  market  share  based  on  receipts 
in  its  origin  markets  and  deliveries  in  its 
destination  markets,  if  the  Herfindahl- 
Hirschman  Index  is  not  based  on  those 
factors;  and  the  calculation  of  other 
market  power  measures  relied  on  by  the 
carrier;  along  with  complete  particulars 
about  its  calculations. 

(8)  Statement  H — other  factors.  This 
statement  must  describe  any  other 
factors  that  bear  on  the  issue  of  whether 


the  carrier  lacks  significant  market 
power  in  the  relevant  markets.  The 
description  must  explain  why  those 
other  factors  are  pertinent. 

(9)  Statement  I — prepared  testimony. 
This  statement  must  include  the 
proposed  testimony  in  support  of  the 
application  and  will  serve  as  the 
carrier's  case-in-chief,  if  the 
Commission  sets  the  application  for 
hearing. 

§348.2    Procedures. 

(a)  A  carrier  must  file,  as  provided  in 
§341.1  of  this  chapter,  fourteen  copies 
of  its  application,  including  its 
statement  of  position,  statements,  and 
related  material,  and  a  letter  of 
transmittal  and  must  submit  its 
application  on  an  electronic  medium. 
The  formats  for  the  electronic  filing  and 
the  paper  copy  can  be  obtained  at  the 
Federal  Energy  Regulatory  Commission. 
Division  of  Public  Information.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426. 

(b)  A  carrier  must  provide  a  copy  of 
its  letter  of  transmittal  to  each  shipper 
and  subscriber  on  or  before  the  day  the 
material  is  transmitted  to  the 
Commission  for  filing. 

(c)  A  letter  of  transmittal  must 
describe  the  market-based  rate  filing, 
including  an  identification  of  each  rate 
that  would  be  market-based,  and  the 
pertinent  tariffs  or  supplement  numbers, 
state  if  a  waiver  is  being  requested  and 
specify  the  statute,  section,  subsection, 
regulation,  policy  or  order  requested  to 
be  waived.  Letters  of  transmittal  must  be 
certified  pursuant  to  §  341.2(c)(2)  of  this 
chapter  and  acknowledgement  must  be 
requested  pursuant  to  §  341.2(c)(3)  of 
this  chapter. 

(d)  A  person  must  make  a  written 
request  to  the  carrier  for  a  copy  of  the 
carrier's  complete  application  within  15 
days  after  the  filing  of  the  application. 

(e)  The  carrier  must  provide  a  copy  of 
the  complete  application  to  the 
requesting  person  within  7  days  after 
receipt  of  the  written  request. 

(f)  A  carrier  must  provide  copies  as 
required  by  paragraph  (b)  and  (e)  by 
first-class  mail  or  by  other  means  of 
transmission  agreed  upon  in  writing. 

(g)  Any  intervention  or  protest  to  the 
application  must  be  filed  within  60  days 
after  the  filing  of  the  application  and 
must  be  filed  pursuant  to  §§  343, 2(a) 
and  (b)  of  this  chapter.  A  protest  must 
also  be  telefaxed  if  required  by 

§  343.3(a)  of  this  chapter. 

(h)  A  protest  filed  against  an 
application  for  a  market  power 
determination  must  set  forth  in  detail 
the  grounds  for  opposing  the  carrier's 
application,  including  responding  to  its 
position  and  information  and.  if  desired. 


presenting  information  pursuant  to 
section  348.1(c)  of  this  part. 

[FR  Doc.  94-18872  Filed  8-t-94:  8:45  am] 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  420 

Proposed  Amendments  to 
Comprehensive  Plan  and  Basin 
Regulations— Water  Supply  Charges; 
Proposed  Rule  and  Public  Hearing 

agency:  Delaware  River  Basin 
Commission. 

ACTION:  Proposed  rule  and  public 
hearing. 


SUMMARY:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  a  public  hearing  to  receive 
comments  on  proposed  amendments  to 
its  Comprehensive  Plan  and  Basin 
Regulations— Water  Supply  Charges 
concerning  the  transfer  of  Certificates  of 
Entitlement.  Holders  of  Certificates  of 
Entitlement  are  exempted  from  the 
payment  of  water  charges  until  such 
Certificates  are  transferred.  The 
amendments  would  1)  define  "transfer"; 
2)  delete  two  categories  of  exemptions 
firom  the  existing  general  rule  that 
terminates  Certificates  of  Entitlement 
upon  transfer  and  3)  revise  a  third  such 
category. 

DATES:  The  public  hearing  will  be  held 
on  October  26. 1994  at  3:00  p.m. 
Persons  wishing  to  testify  are  requested 
to  register  with  the  Secretary  in 
advance. 

ADDRESSES:  The  hearing  will  be  held  in 
the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton.  New  Jersey. 
Written  comments  should  be  submitted 
to  Susan  M.  Weisman.  Delaware  River 
Basin  Commission,  P.  O.  Box  7360, 
West  Trenton,  New  Jersey  08628. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  Telephone  (609)  883-9500 
ext.  203. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  of  the  Delaware  River 
Basin  Commission  require,  upon 
transfer,  the  termination  of  certificates 
of  entitlement  which  j)ermit  the 
withdrawal  of  water  from  the  basin 
without  charge.  The  U.S.  Court  of 
Appeals  for  the  Third  Circuit  has 
confirmed  the  Commission's  power 
under  its  Compact  to  terminate 
certificates  of  entitlement  when  a 


transfer  has  occurred.  The  court  also 
ruled  that  the  Commission's 
interpretation  of  its  existing  regulation 
that  limited  the  extent  to  which  certain 
transfers  were  exempt  from  termination 
was  not  consistent  with  the  specific 
wording  of  the  regulations. 

Pursuant  to  the  court  ruling,  the 
Commission  proposes  to  amend  its 
Basin  Regulations — Water  Supply 
Charges,  so  that  transfer  exceptions  are 
consistent  with  existing  Commission 
policy  to  terminate  certificates  of 
entitlement  when  a  transfer  of 
ownership  and/or  control  of  a  water 
using  facility  occurs. 

The  amendments  inter  alia  define  a 
transfer  to  include  the  sale  of  corporate 
stock.  They  also  delete  existing 
exceptions  to  the  transfer  rule  for 
corporate  merger  transactions  and 
certain  transactions  under  the  Internal 
Revenue  Code. 

The  subject  of  the  hearing  will  be  as 
follows:  Amendments  to  the 
Comprehensive  Plan  and  Basin 
Regulations— Water  Supply  Charges. 

List  of  Subjects  in  18  CFR  Part  420 

Water  supply  policy. 
Part  420  is  proposed  to  be  amended 
as  follows: 

PART  420— [AMENDED] 

1.  The  Authority  citation  for  Part  420 
continues  to  read  as  follows: 

Authority:  Pub.  L.  87-328  (75  Stat.688j. 

2.  In  section  420.31  paragraphs  (d) 
and  (f)  are  revised  to  read  as  follows: 

•  •        *        »        • 

(d)  A  certificate  of  entitlement  is  not 
transferable,  except  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section.  For 
the  purposes  of  this  section,  "transfer"" 
shall  mean  any  sale  or  other  conveyance 
by  a  holder  of  a  certificate  of  entitlement 
involving  a  specific  facility  and  shall 
include  any  transfer  which  results  in  a 
change  of  ownership  and/or  control  of 
the  facility  or  of  the  stock,  or  other 
indicia  of  owmership  of  a  corporation 
which  holds  title  to  the  facility. 

•  •        •        »■        •     ^ 

(0  A  certificate  of  entitlement  may  be 
transferred  in  connection  with  a 
corporate  reorganization  within  any  of 
the  following  categories: 

(1)  Whenever  property  is  transferred 
to  a  corporation  by  one  or  more  persons 
solely  in  exchange  for  stock  or  securities 
of  the  same  corporation,  provided  that 
immediately  after  the  exchange  the 
same  person  or  persons  are  in  control  of 
the  transferee  corporation;  that  is.  they 
own  80  percent  of  the  voting  stock  and 
80  percent  of  all  other  stock  of  the 
corporation. 


(2)  Where  such  transfer  is  merely  a 
resuh  of  a  change  of  the  name,  identity, 
interna!  corporate  structure  or  place  of 
organization  of  a  corporate  holder  of  a 
certificate  of  entitlement  and  does  not 
affect  ownership  and/or  control. 
Delaware  River  Basin  Compact,  75  Stal.  bH8. 

Dated:  July  29, 1994. 
Susan  M.  Weisman, 
Secretary. 
IFR  Doc.  94-19083  Filed  8-4-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

RIN  101O-AB99 

Training  of  Lessee  and  Contractor 
Employees  Engaged  in  Oil  and  Gas 
and  Sulphur  Operations  In  the  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Ser\  ice, 
Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  intends  to  revise 
regulations  governing  the  training  of 
lessee  and  contractor  employees 
engaged  in  drilhng.  well-completion, 
well-workover.  well-servicing,  or 
production  operations  in  the  OCS. 
Current  requirements  may  restrict  the 
ability  of  companies  to  use  new 
technology  and  innovative  programs  to 
meet  the  needs  of  a  changing  industry. 
The  revisions  will  attempt  to  provide 
more  flexibility  to  companies  and 
pro\ide  them  with  the  ability  to  better 
integrate  their  training  program  into 
their  overall  operations. 
DATES:  Comments  should  be  received  or 
postmarked  by  September  19.  1994  to  be 
considered  for  this  rulemaking. 
ADDRESSES:  Mail  or  hand-carry 
comments  to  the  I>epartment  of  the 
Ulterior;  Minerals  Management  Service; 
Mail  Stop  4700;  381  Elden  Street; 
Hemdon,  Virginia  22070-4817; 
Attention:  Chief,  Engineering  and 
Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Richard,  Information  and  Training 
Branch,  telephone  (703)  787-1582  or 
F.AX  (703)  787-1575. 
SUPPLEMENTARY  INFORMATION:  Section  3 
of  the  OCS  Lands  Act  establishes  that 
operations  in  the  Outer  Continental 
Shelf  should  be  conducted  in  a  safe 
manner  by  well-trained  personnel  using 
technology,  precautions,  and  techniques 
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sufficient  to  )revent  or  minimize  the 
likelihood  ol  blowouts,  loss  of  well 
crontrol.  fires  spillages,  physical 
obstruction  t )  other  users  of  the  waters 
or  subsoil  an  i  seabed,  or  other 
occurrences  vhich  may  cause  damage  to 
the  environn  ent  or  to  property,  or 
endanger  life  or  health.  (43  II.'S.C.  1332) 

The  MMS  mplements  this  authority 
largely  throu  'h  the  establishment  and 
enforcement  of  the  regulations  in  30 
CFR  part  250  Subpart  O.  Training. 
These  regula  ions  require  that  lessees 
and  contractors  properly  train 
employees  ei  gaged  in  drilling,  well- 
<:ompletion.  i  vell-workover.  well 
.servicing,  or  jroduction  operations  in 
the  CX^S.  Cur  -ent  training  requirements 
include  the  p  roper  operation  of 
equipment,  o  jerating  proc:edures,  and 
techniques  tc  avoid  hazards  to  people, 
property,  anc  the  environment. 

This  trainii  ig  takes  plat*  at  MMS 
approved  trai  ning  schools.  To  obtain 
MMS  approv  il,  training  schools  .submit 
all  training  p;  ograms  to  MMS  for 
approval.  Th(  i  MMS  reviews  the 
program  for  c  ampiiance  with 
requirements  of  the  regulations  and 
conducts  an  (  nscene  review  of  a  class 
and  training  ( quipment.  Based  on  the 
findings.  MM  S  either  certifies  that  the 
school  meets  VIMS  requirements  or 
informs  the  tiaining  company  of  the 
deficiencies.  Dnce  a  school  is  approved. 
MMS  conduc  ;s  unannounced  audits  of 
classes  to  ens  jre  that  the  schools 
continue  to  ci  imply  with  the 
regulations. 

Workers  mi  ist  successfully  complete 
an  approved  i  :ourse  in  the  appropriate 
area  (e.g..  dri  ling  well  control)  and  then 
must  repeat  t  le  basic  course  or  an 
advanced  cot  rse  onr^  every  4  years. 
Additionally,  drilling,  well-completion, 
well-workove  r.  and  well-servicing 
workers  must  successfully  complete  a 
well  control  r  jfresher  course  each  year 
between  the  r  jquired  basic  courses. 
Production  w  )rkers  must  successfully 
complete  a  re  resher  course  2  years  after 
completion  o  the  basic  course. 

The  existin  ;  regulations  at  30  CFR 
part  250,  Sub  )art  O.  Training, 
determine  tht  content  and  set  the  length 
ef  courses.  Th  ese  are  either  basic, 
advanced,  or  efresher  courses  in 
drilling,  well  completion,  well 
workover,  we  I  servicing,  or  production 
safety  system; .  Drilling,  well- 
ccmpletion,  a  id  well-vvorkover  courses 
include  an  op  ion  for  surface  or  subsea 
operations.  Wall  servicing  is  a  term  used 
to  refer  to  coi  tubing,  small  tubing,  and 
snubbing  opei  ations.  Courses  may 
address  one  o  the  well-servicing  areas, 
a  combinatior  of  two  of  the  areas,  or  all 
three  areas. 


Although  MMS  has  never  done  so,  the 
existing  regulations  allow  MMS  to  test 
workers  at  the  worksite  or  trainees  at  the 
training  facility  to  evaluate  the 
effectiveness  of  the  approved  training 
programs. 

The  MMS  established  minimum 
requirements  for  training  of  drilling 
operation  workers  in  December  1977. 
For  production  operation  workers.  MMS 
established  fewer  minimum 
requirements  leaving  more  latitude  to 
the  training  companies  to  determine 
what  a  training  course  would  include 
and  how  often  courses  would  be 
repeated. 

Some  production  companies 
developed  training  programs  for 
production  workers  that  provided 
training  at  a  level  equivalent  to  that 
mandated  for  drilling.  Other  production 
companies  developed  minimal  courses 
and  did  not  require  their  workers  to 
repeat  training  on  a  periodic  basis.  In 
January  1991,  MMS  expanded  the 
training  provisions  to  establish 
requirements  for  well-completion,  well- 
workover,  well-servicing,  and 
production  operation  workers  which 
were  similar  to  requirements  for  drilling 
operation  workers. 

The  current  system  ensures  that 
minimum  standards  are  met  by  all 
workers  in  the  OCS  and  requires 
submittal  of  training  courses  from 
schools  to  MMS  for  review  and 
approval.  The  MMS  reviews  plans  and 
attends  one  of  the  courses  to  ensure  that 
the  course  properly  implements  the 
submitted  plan.  While  the  system  has 
provided  for  the  training  of  offshore 
workers,  it  may  also  limit  the  flexibility 
available  to  lessees  and  contractors  and 
their  ability  to  integrate  their  training 
requirements  into  their  overall  safety 
program. 

Tlie  MMS  is  seeking  ways  to  ensure 
that  lessees  and  contractors  continue  to 
properly  train  offshore  workers,  while 
reducing  paperwork  and  providing  more 
fiexibility.  This  notice  is  the  first  step  in 
that  process.  To  help  generate 
comments,  MMS  has  identified  five 
approaches  to  modifications  of  the 
regulations — listed  below  as  options  1 
through  5.  Questions  follow  each  option 
to  solicit  specific  information.  These 
options  and  questions  are  intended  to 
provide  a  basis  for  comments  and  are 
not  intended  to  limit  ideas.  In  addition 
to  comments  on  the  five  options  and 
answers  to  questions,  interested  parties 
are  encouraged  to  submit  other 
approaches  which  will  meet  the  needs 
of  MMS  and  of  lessees  and  contractors, 
other  ideas,  and  any  available 
information  to  support  the  ideas. 

Option  1.  The  MMS  is  aware  of  other 
training  standards  based  solely  on 


testing.  Under  Option  1,  MMS  would 
eliminate  its  current  system  of  school 
certification  in  favor  of  a  more 
performance-ba.sed  system  and  measure 
the  performance  of  the  school  through 
testing  of  students.  The  system  could 
either  provide  for  testing  by  schools, 
testing  by  an  independent  third  party,  or 
testing  by  MMS. 

1.  If  approach  1  is  used,  how  can 
MMS  measure  the  performance  of  a 
school?  Are  written  tests  and  hands-on 
testing  conducted  at  a  facility  the  best 
way  to  measure  performance  of  schools? 

2.  If  MMS-developed  tests  are  used  to 
determine  performance,  .should  tests  be 
prepared  by  MMS  and  administered 
either  by  schools  or  by  an  independent 
third  party,  or  should  the  tests  be 
developed  and  administered  by  MMS? 

3.  Are  there  a.spec:ts  of  training  that 
need  to  be  included  but  cannot  be 
adequately  tested? 

Option  2.  As  with  option  1,  MMS 
would  eliminate  its  current  system  of 
school  certification  in  favor  of  a  more 
performance-based  system.  This  would 
require  MMS  to  assess  the  ability  of  a 
worker  to  safely  perform  in  the  OCS. 
This  option  might  include  testing  of 
personnel  at  an  offshore  location 
(including  use  of  a  simulator)  or  the  use 
of  drills  with  MMS  personnel  observing 
the  actions  of  workers  during  these 
drills.  If  deficiencies  are  found.  MMS 
would  require  lessees  and  conlrar  tors  to 
determine  the  changes  needed  to 
provide  for  safety  in  the  OCS.  Changes 
may  include  more  training,  better 
training,  better  simulators  and  training 
facilities,  or  different  operational 
conditions  that  better  match  the  training 
to  the  operation.  Identifying  deficiencies 
in  a  given  school  would  then  be  the 
responsibility  of  the  les.sees  and 
contractors. 

4.  What  methods  should  MMS  use  to 
assess  the  effectiveness  of  the  training 
that  has  been  received  by  offshore 
personnel? 

5.  Is  testing  at  the  worksite  practical? 
Is  il  a  good  measure  of  the  effectiveness 
of  training?  Should  individuals  or  teams 
be  tested? 

6.  If  MMS  specialists  are  used  to 
observe  operations  and  to  determine  the 
need  for  further  training  of  personnel, 
can  the  process  be  sufficiently  objective 
to  be  fair  to  lessees  and  contractors? 

Option  3.  Under  option  3,  MMS 
would  retain  the  current  training 
system — i.e..  submission  of  programs  to 
MMS  for  review  and  approval  and 
onsite  review  of  programs  by  MMS 
personnel — but  would  modify 
requirements,  where  possible,  to  replace 
prescriptive  requirements  with 
performance  requirements.  In  other 
words,  standards  would  attempt  to 


specify  the  performance  that  was 
necessary  rather  than  specifying 
detailed  requirements  for  courses.  If 
MMS  chooses  this  option,  lessees, 
operators,  and  training  institutions  need 
to  identify  possible  changes  to  the 
current  regulations. 

7.  What  specific  changes  should  MMS 
make  to  current  training  regulations 
contained  in  30  CFR  part  250,  Subpart 
O,  Training? 

8.  Individualized  or  self-paced 
training  programs  allow  each  worker  to 
learn  at  his  or  her  own  pace  and  allows 
training  to  be  customized  to  meet  a 
worker's  specific  need.  The  availability 
of  computers  and  the  rapid 
development  of  interactive  computer 
technology  may  make  individualized, 
self-paced  training  more  effective.  Since 
responding  to  emergencies  during 
drilling  or  other  operations  is  a  team 
effort,  interaction  between  personnel 
has  always  been  an  important  aspect  of 
training  and  drills.  Does  individualized 
training  impede  the  ability  of  a  worker 
to  learn  to  work  as  a  member  of  a  team? 
Should  MMS  allow  the  use  of 
individualized  training  (such  as  in  an 
interactive  computer  format)  as  a  means 
of  complying  with  these  training 
requirements,  and  if  so.  how  should 
MMS  ensure  that  v/orkers  are  properly 
trained  in  working  as  a  team  member? 

Option  4.  Under  option  4.  an 
independent  third  party  would  certify 
training  institutions  using  MMS 
standards  or  standards  established  by 
other  organizations.  The  third  party 
could  establish  a  program  for  the  United 
States,  or  it  could  establish  an 
international  program.  Workers  who 
completed  a  training  course  at  a  school 
approved  by  the  third  party  would  be 
considered  to  be  properly  trained  for 
work  in  the  OCS.  The  MMS  would 
reviev,'  the  standards  established  to 
ensure  the  system  established  properly 
addressed  areas  of  concern  to  MMS. 

9.  Should  a  single  independent  third 
party  be  the  only  group  that  could 
certify  training  schools  or  should  MMS 
establish  a  system  that  allows  other 
groups  to  establish  alternative  training 
certification  programs? 

10.  Undercurrent  training 
requirements,  courses  cover  MMS 
regulations  as  part  of  the  required 
curriculum.  Will  having  courses 
approved  on  a  broader  basis  make  it 
impractical  to  ensure  that  workers  are 
adequately  trained  in  MMS  regulations 
governing  OCS  operations? 

Opton  5.  Option  5  is  intended  to  be 
used  in  combination  with  one  of  the 
other  options  and  would  provide  that 
any  lessee  or  operator,  on  a  case-by-case 
basis,  could  develop  and  document  a 
training  program  and  petition  MMS  to 


be  exempt  from  MMS  requirements. 
Option  5  would  take  advantage  of  the 
fact  that  many  companies  are 
developing  safety  and  environmental 
management  plans.  The  objective  of  a 
safety  and  environmental  management 
program  is  to  reduce  the  risk  of 
accidents  and  pollution  from  OCS 
operations  by  incorporating  safety 
management  practices  into  facility 
management  and  procedures.  A  safety 
and  envirorunental  management 
program  could  describe  the  syllabus  and 
responsibilities  of  a  company's  training 
program  and  provide  the  means  for 
ensuring  compliance  with  MMS 
regulations.  If  MMS  approved  the 
company's  program.  MMS  would  use 
that  program  as  a  standard  and  would 
require  that  the  company  follow  its  own 
program. 

11.  If  MMS  allows  companies  to 
develop  their  own  training  program, 
how  will  MMS  monitor  performance? 

12.  If  MMS  allows  companies  to 
develop  their  own  training  program, 
would  problems  occur  if  a  worker 
transfers  from  one  company  to  another? 

The  MMS  seeks  responses  to  the 
questions  and  an  assessment  of  which 
option  is  considered  to  be  the  most 
effective  and  efficient.  After  analyzing 
the  comments  received  from  this  notice, 
MMS  will  determine  the  need  for  a 
public  workshop  to  further  exchange 
ideas.  The  MMS  encourages  all 
interested  parties  to  respond  to  these 
questions  and  to  provide  comments  on 
the  various  options. 

Dated:  July  22.  1994. 
Nancy  K.  Hayes, 

Acting  Assistant  Secretary.  Land  and 
Minerals  Management. 
IFR  Doc.  94-19127  Filed  »-4-94;  8:45  ami 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  for  proposed  Program 
Amendment  Number  65  Revised  (P.A 
65R)  to  the  Ohio  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  The  amendment  was  initiated  by 
Ohio  and  is  intended  to  make  the  Ohio 


program  as  effective  as  the 
corresponding  Federal  regulations.  The 
amendment  concerns  the  availability  of 
Ohio's  permit,  inspection,  and 
enforcement  records  to  the  public. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.D.T.,  on  August 
22, 1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Richard 
J.  Seibel.  Director,  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSMs  Columbus  Field  ' 
Office. 

Office  of  Surface  Mining  Rpclamation  and 
Enforcement,  Columbus  Field  Office.  4480 
Kefugoe  Road,  Suite  201 .  Cxiiumbus.  Ohio 
43232,  Telephone:  (614)  866-0578. 

Ohio  Department  of  Natural  Kesourtes. 
Division  of  RecJamation,  1855  Fountain 
.Square  Court,  Building  H-3.  Columbus. 
Ohio  43224,  Telephone;  (614)  265-6675 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  r^n  be  found  in  the  August  1 0. 
1992,  Federal  Register  (47  FR  34688) 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.12.  93.1.15.  and  935.16. 

II.  Description  of  the  Proposed 
Amendment 

The  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  65  (PA  65)  by 
letter  dated  February  23,  1994 
(Administrative  Record  No.  OH-1990). 
In  this  amendment.  Ohio  proposed  to 
revise  two  rules  in  the  Ohio 
Administrative  Code  (OAC)  to  correct 
outdated  rule  references  and  to  adopt 
language  similar  to  corresponding 
Federal  regulations  concerning  the 
availability  of  documents  for  public" 
review. 

OSM  annoum:ed  its  receipt  of 
proposed  PA  65  in  the  Federal  Register 
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732.15.  If  the 
adequate,  it 
Ohio  prograi 

Written  Comi  uentb. 


with  the  provisions  of 
.  OSM  is  seeking 
whether  the  propos»:d 
^tisfies  the  applicable 
appi  oval  criteria  of  30  CFR 
amendment  is  deemed 
vfill  become  part  of  the 


co^iments  should  be  specific, 
the  issues  proposed  in 
and  include 
in  support  of  the 
recommendations. 
ved  after  the  tinu; 
DATES  or  at  locations 
Colimibus  Field  Office 
ly  be  considered  in  the 
lemak^ng  or  included  in  the 
Record. 


'e 


IV.  Proceduril  Determinations 


1286b 

exempted  from  review  by 
i4anagement  and  Budget 
ive  Order  12866 
Planning  and  Review). 


of  the  Interior  has 
reviews  required  by 
ive  Order  1277H 


(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
bylaw,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regiUatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  havo 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  I  IS.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
usformation  collection  requirements  tiiat 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  IJ.S.r; 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  haw 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  thai 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  Whether  this  rule 
would  have  a  significant  economic    . 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analysis  for 
the  corresponding  Federal  regulations 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  regulations. 
Surface  mining.  Underground  mining. 


Dated:  August  1.  1994. 
Patricia  P.  Acker. 

Acting  Assistant  Director,  Ea.'ttern  Support 
Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN32-1-6373;  FRL-5028-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule, 

summary:  On  November  10. 1992,  tlin 
Minnesota  Pollution  Control  Agency 
(MPCA)  submitted  a  SIP  revision  whii.h 
included  two  elements:  (1)  a 
commitment  from  the  Governor  or  his 
designee  to  the  timely  adoption  and 
implementation  of  an  L'M  program 
meeting  all  requirements  of  the  I/M 
regulation;  and  (2)  a  schedule  of 
implementation.  On  December  15.  1993. 
the  MPCA  fulfilled  its  commitment  by 
submitting  proposed  revisions  to  its 
State  Implementation  Plan  (SIP)  for 
carbon  monoxide  (CO)  to  USEPA  for 
approval.  The  submittal  requests 
approval  of  its  basic  inspection  and 
maintenance  (I/M)  program  which 
applies  to  the  Twin  Cities  seven  county 
metropolitan  area.  The  Twin  Cities 
.seven  county  metropolitan  area,  which 
includes  Anoka,  Carver,  Dakota, 
Hennepin,  Ramsey.  Scott  and 
Washington  Counties,  has  betin 
classified  as  moderate  nonattainment  for 
carbon  monoxide.  Therefore.  Section 
187  of  the  Clean  Air  Act  (CAA)  requires 
the  State  to  submit  a  basic  I/M  Sil'.  In 
this  action,  the  USEPA  is  proposing 
conditional  approval  of  the  State's  basic 
I/M  program  submittal. 
DATES:  Comments  on  this  requested 
revision  and  on  the  proposed  USEPA 
action  must  be  received  by  September  6. 
1994. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  and  USEPA's  analysis  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Gina  Smith  at  (312)  886- 
7018,  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Prolectioii 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Written  comments  should  be  sent  to: 
William  L.  MacDowell.  Chief, 
Regulation  Development  Section.  Air 
Enforcement  Branch  (AE-17J),  U.S. 


Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Smith,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
886-7018. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  187(a)(4)  of  the  CAA,  as 
amended  in  1990,  requires  States  with 
areas  designated  moderate 
nonattainment  for  CO  to  make  changes 
to  improve  existing  I/M  programs  or 
implement  new  ones.  Section 
182(a)(2)(B)  requires  USEPA  to  review, 
revise,  update,  and  repuWish  in  the 
Federal  Register  guidance  for  State 
motor  vehicle  I/M  programs.  On 
November  5. 1992,  (57  FR  52950), 
USEPA  published  a  final  rule 
estabhshing  performance  standards  and 
other  requirements  for  basic  and 
enhanced  I/M  programs. 

The  November  5,  1992, 1/M 
Regulation  required  each  State  that  must 
implement  an  I/M  program  to  submit  by 
November  15, 1992,  a  SIP  revision 
including  tWQ  elements:  (1)  A 
commitment  fi-om  the  Governor  or  his 
designee  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  requirements  of  the  I/M 
regulation;  and  (2)  a  schedule  of 
implementation.  A  memorandum  dated 
December  11, 1992,  from  Phil  Lorang. 
Director,  Emission  Planning  and 
Strategies  Division  outlines  the 
elements  that  a  State's  schedule  of 
implementation  must  include  for 
acceptability.  These  elements  include: 

1.  Passage  of  enabUng  statutory  or 
other  legal  authority; 

2.  Proposal  of  draft  regulations  and 
promulgation  of  final  regulations; 

3.  Issuance  of  final  specifications  and 
procedures; 

4.  Issuance  of  final  request  for 
Proposals  (if  applicable); 

5.  Licensing  or  certification  of  stations 
and  inspectors; 

6.  The  date  mandatory  testing  will 
begin  for  each  model  year  to  be  covered 
by  the  program; 

7.  The  date  full-stringency  cut-points 
will  take  effect;  and 

8.  All  other  relevant  dates. 
Following  publication  of  the  1/M 

program  final  rule  (57  FR  52950),  the 
USEPA  also  made  available  to  States  a 
document  entitled.  Checklist  for 
Completing  the  Inspection/Maintenance 
SIP  (Checklist).  The  Checklist  was 
developed  to  assist  States  in  the 
development  of  I/M  SIPs  and  outlines  in 


detail  the  criteria  the  I/M  SIP  submittals 
must  satisfy  in  order  to  be  approved  for 
incorporation  into  a  State's  federally 
approved  SIP. 

II.  Summary  of  State  Submittal 

In  1988  the  MPCA  was  authorized 
and  directed  by  the  State  legislature  to 
.    adopt  rules  establishing  an  1/M  program 
in  the  Twin  Cities  seven  county 
metropolitan  area.  As  required  by 
Minnesota  Statute  Section  116.62.  the 
MPCA  adopted  Minnesota  Rules  parts 
7023.1010  to  7023.1105,  which 
established  standards  and  criteria 
governing  the  testing  and  inspection  of 
motor  vehicles  for  CO  and  hydrocarbon 
emissions  in  the  Twin  Qties  seven 
county  metropolitan  area.  Vehicle 
testing  began  on  July  1, 1991. 

Upon  publication  of  the  USEPA's 
final  rule  for  I/M  Programs  (57  FR 
52950),  the  MPCA  recognized  the  need 
to  amend  the  rules  for  operation  of  the 
State's  I/M  program.  The  State 
submitted  a  committal  SIP  on  November 
10,  1992.  Additional  information  was 
provided  on  December  14, 1992,  on 
January  6, 1993,  and  on  February  22, 
1993.  A  pubhc  hearing  on  the  committal 
SIP  was  held  by  the  State  on  February 
22,  1993.  The  submittal  includes  a 
commitment  for  the  adoption  and 
implementation  of  an  I/M  program 
meeting  all  requirements  of  the  I/M 
regulation  and  the  CAA,  a  schedule  of 
implementation  which  contained  the 
elements  described  in  Phil  Lorang's 
December  11, 1992  memorandum,  and  a 
submittal  date  to  USEPA  of  November 
15. 1993. 

On  November  15, 1993.  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
submitted  the  first  of  two  parts  of  its 
State  Implementation  Plan  (SIP) 
revision  request  for  the  Twin  Cities 
seven  coimtry  metropolitan  area  I/M 
program.  The  second  part  of  the  revision 
request,  consisting  of  the  pubfic  hearing 
notice,  was  received  by  USEPA  on 
December  15, 1993.  The  submittal 
requests  approval  of  the  Minnesota  I/M 
program  which  has  been  operating  in 
the  Twin  Cities  metropolitan  area  since 
July  1, 1991.  The  seven  county 
metropolitan  area  includes  Anoka, 
Carver,  Dakota,  Hennepin,  Ramsey, 
Scott  and  Washington  Counties,  which 
have  been  designated  moderate 
nonattainment  for  carbon  monoxide 
(CO). 

in.  Review  of  State  Submittal 

The  basic  I/M  progran.  SIP  submittal 
has  been  reviewed  against  the 
requirements  of  the  November  5, 1992. 
final  rule  and  approvability  criteria  of 
the  USEPA  Checklist.  An  analysis  of 
whether  the  Minnesota  basic  I/M 


program  satisfies  the  requirements  of 
the  final  rule  and  Checklist  is  provided 
below. 

Applicability 

Section  51.350  of  the  final  rule 
requires  I/M  SIP  submittals  to  describe 
the  applicable  areas  in  detail  and  to 
include  the  legal  authority  or  rules 
necessary  to  establish  program 
boundaries.  The  Twin  Cities  seven 
county  metropolitan  area  has  been 
classified  as  moderate  nonattainment  for 
CO  and  has  a  design  value  less  than  12.7 
ppm.  Therefore,  the  area  is  required  to 
implement  a  Basic  I/M  program  as  part 
ofthe  State's  CO  SIP. 

On  April  8,  1988  Minnesota  Statute 
§§  116.60-116.65  was  enacted  by  the 
Minnesota  legislature,  establishing  a 
basic  I/M  program  in  the  Twin  Qties 
seven  county  metropolitan  area  and 
directing  MPCA  to  develop  and  adopt 
administrative  rules  to  govern  the  I/M 
program.  Miimesola  Rules  parts 
7023.1010—7023.1105  were  adopted  by 
the  MPCA  Citizen's  Board  on  July  25, 
1989.  Minnesota's  centrafized  I/M 
program  has  been  in  operation  since 
July  1991.  The  geographic  coverage  of 
the  program  complies  with  the 
requirements  ofthe  Federal  I/M  rule 
and  is  approvable. 

Basic  I/M  Performance  Standard 

Section  51.352  outUnes  the  method 
States  are  to  follow  to  arrive  at  a 
minimum  performance  standard.  The 
performance  standard  sets  an  emission 
reduction  target  that  the  program  must 
meet  in  order  for  the  SIP  to  be 
approvable.  The  SIP  must  also 
demonstrate  that  the  program  will  meet 
the  performance  standard  in  actual 
operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met. 

The  performance  standard  for  which 
the  MPCA  must  be  able  to  demonstrate 
compliance  was  estabhshed  using  the 
Mobile  5a  model  inputs  and  local 
characteristics  outlined  at 
§  51.352(a)(l)-(12).  CO  nonattainment 
areas  are  required  to  demonstrate 
compliance  with  the  performance 
standard  by  1996.  The  State  has 
submitted  a  modeling  demonstration 
using  the  EPA  comjjuter  model  Mobile 
5a  demonstrating  compliance  with  the 
basic  performance  standard. 

Network  Type  and  Evaluation 

Section  51.353  ofthe  final  rule 
requires  SIPs  to  include  a  description  of 
the  network  to  be  employed,  the 
required  legal  authority,  and  a 
description  ofthe  evaluation  schedule 
and  protocol,  sampling  methodology, 
the  data  collection  and  analysis  svstem. 
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the  resources  and  personnel  fw 
evaluation,  ai  id  related  details  of  the 
evaluation  pr  jgram.  Areas  that  are 
required  to  ir  iplement  basic  I/M 
prourams  can  at  their  own  discretion 
choose  betwf  [?n  a  centralized, 
decentralizec ,  or  hybrid  testing  network 
■  as  long  as  the  program  demonstrates 
compliance  v  ith  tlie  performance 
standard  of  S  jction  51.352. 

Through  a  i  lontractual  agreement. 
Minnesota  op  erates  a  centralized 
program,  con  jisting  of  eleven  inspection 
stations  with  46  testing  lanes.  The 
MPCA  compi  es  data  on  faihire  rate, 
compliance  r  ite.  the  number  of 
certificates  is  tued,  and  other  similar 
matters  and  p  ublishes  an  annual  report 
on  the  I/M  prigram. 

A{it!qiiate  To\  ils  &■  Ri^sourcus 

Section  51.  J54  requires  States  to 
demonstrate  hat  the  appropriate 
administrative,  budgetaiy.  personnel, 
and  equipme  it  resources  have  been 
allocated  for  he  VIA  program  and 
discuss  how  i  he  performance  standard 
will  be  met.  J  ippendix  10  of  the 
submittal  cor  tains  the  fiscal  year  1994 
budget  for  th(  i  I/M  program.  The 
submittal  also  provides  a  description  of 
the  program  !  taffing  levels  and 
equipment  re  50uri:es. 

Test  Frequen  :y  &■  Convanieruf 

Section  51. 355  requires  the  SIP  to 
describe  in  d^  itail  the  test  schedule  of 
the  program,  [f  testing  is  not  performed 
on  an  annual  basis,  the  description  is  to 
include  the  ti  st  year  selection  scheme. 
In  addition,  t  le  SIP  should  include  the 
legal  authorit  y  necessary  to  implement 
and  enforce  t  le  test  frequency 
requirement  i  nd  explain  how  the  test 
frequency  wi  1  be  integrated  with  the 
enforcement  irocess. 

Minnesota  >  program  is  based  upon 
annual  testin  ;.  Vehicle  owners  subject 
to  the  prograi  n  are  required  to  submit 
their  vehicle!  to  testing  prior  to  annual 
vehicle  regisl  ration  renewal.  The  State's 
vehicle  registration  program  is 
administered  by  the  Minnesota 
Department  <  f  Public  Safety.  The 
Department  ( f  Public  Safety's  vehicle 
registration  c  amputer  system  tracks 
those  vehicle  owners  who  are  required 
to  provide  pr  jof  of  compliance  with  the 
I/M  program,  in  order  to  renew  vehicle 
registration. 

Vfbicle  Cove  ragv 

SIPs  are  to  include  a  dHailed 
description  cf  the  number  and  types  of 
vehicles  to  \y  >  covered  by  the  program 
and  a  plan  fo  r  how  those  vehicles  are  to 
be  identified,  The  SIP  should  also 
include  a  description  of  any  special 
exemptions  f  ranted  by  the  program,  an 


estimate  of  the  percentage  and  number 
of  subject  vehicles  which  will  be 
exempted.  Exempted  vehicles  should  be 
a»:counted  for  in  the  emission  reduction 
analysis.  The  SIP  should  al.so  include 
the  legal  authority  or  rule  necessary  to 
in:plement  and  enforce  the  vehicle 
coverage  requirement. 

Vehicles  subject  to  the  Minnesota 
ba.sic  I/M  performance  standard  include: 
vehi<;les  registered  or  required  to  bn 
registered  within  the  Twin  Cities 
metropolitan  area  boundaries;  fleet 
vehicles  primarily  operated  w  ithin  the 
I/M  program  area  boundaries;  and 
Federal  vehicles  located  within  the  I/M 
program  area  boundaries.  The 
Minnesota  program  subjects  all  197f) 
and  newer  model  year  vehicles 
registered  or  customarily  domiciled  in 
the  Twin  Cities  seven  county  area  to  the 
1/M  program.  Vehicles  with  exchanged 
engines  that  were  manufactured  before 
1976  are  not  subject  to  I/M  testing. 
Although  Section  51.356  states  that  the 
performance  standard  for  basic  I/M 
assumes  coverage  of  all  1968  and  later 
light  duty  vehicles.  States  can  adopt 
other  levels  of  model  year  coverage 
provided  if  the  necessary  emission 
reductions  are  achieved. 

The  Checklist  requests  that  States 
provide  a  description  of  the  number  and 
types  of  vehicles  subject  to  the  I/M 
program  and  a  plan  for  how  subject 
vehicles  will  be  identified.  Appendix  12 
of  the  Submittal  provides  a  detailed 
inventory  of  vehicles  tested  by  model 
year  between  July  1,  1992.  and  June  30. 
1992.  Vehicles  required  to  undergo 
testing  are  identified  by  the  Minnesota 
Department  of  Public  Safety  as  part  of 
the  annual  vehicle  registration  and 
license  plates  renewal  process. 

The  Minnesota  I/M  program  exempts 
the  following  vehicles  from  the  I/M 
program: 

1.  Motor  vehicles  manufactured 
l>efore  the  1976  model  year  or  with  an 
engine  manufactured  before  the  1976 
model  year. 

2.  Motor  vehicles  registered  as  classic, 
pioneer,  collector,  or  street  rod. 

3.  Motor  vehicles  that  are  exempted  in 
accordance  with  rules  of  the  MPCA 
because  the  vehicle,  although  registered 
to  an  owner  residing  in  the  metropolitan 
area,  is  customarily  domiciled  outside 
the  metropolitan  area. 

4.  Any  class  of  vehicles  that  is 
exempted  by  rule  of  the  MPCA  because 
the  vehicles  present  prohibitive 
inspection  problems,  or  are 
inappropriate  for  inspection.  These 
include  vehicles  powered  solely  by 
diesel  fuel,  natural  gas.  propane,  pure 
alcohol,  or  hydrogen;  fire  apparatus, 
ambulances,  and  rescue  vehicles. 
\'ehicles  that  have  been  identified  as 


"dual  fuel"  are  required  to  be  tested 
using  their  gasoline  cycle  only. 

The  Minnesota  SIP  submittal  provides 
an  estimate  of  the  number  of  vehicles 
exempted  due  to  vehicle  age,  fuel  type, 
and  engines  type.  These  exenipted 
vchit:les  are  accounted  for  in  the 
compliance  rate  which  was  u.sed  in  thf 
Mobile  5a  modeling  process  to 
demonstrate  compliance  with  the 
perfonnance  standard. 

Tfst  Pmct'duios  and  Standards 

Section  51.357  requires  SIPs  to 
include  a  description  of  each  test 
procedure  used,  the  legal  authority  or 
rule  describing  and  establishing  the  test 
procedures,  and  the  test  standards. 

The  Minnesota  I/M  program  int:ludes 
a  tampering  inspection  and  an  exhaust 
emission  test  (Minnesota  Rules  parts 
7023.1025  and  7023.1030).  The  USEPA 
Checklist  lists  the  criteria  that  State  I/M 
programs  must  satisfy  in  order  to  be 
appravable.  The  Minnesota  program 
satisfies  the  criteria  of  the  Checklist. 

Minnesota  Rules  pt.  7023.1010,  subp. 
35  exempts  vehicles  from  te.sting  that 
are  powered  solely  by  diesel  fuel. 
electricity,  natural  gas.  propane,  pure 
alcohol,  or  hydrogen  (allernate  fuel 
vehicles).  The  State  believes  and  USEPA 
agrees  that  there  are  so  few  alternate 
fuel  vehicles  that  there  is  no  significant 
impact  upon  ambient  air  quality. 
Vehicles  that  are  "dual  fuel"  are  tested 
using  the  .gasoline  cycle  and  must  meet 
the  same  test  requirements  as  all  other 
vehicles  subject  to  the  program 
requirements. 

The  Minnesota  program  tests  vehicles 
with  exchanged  engines  that  were 
manufactured  before  1976  according  to  . 
the  emission  standards  applicable  to  the 
year  of  the  exchanged  engine  and  tests 
vehicles  where  the  year  of  the 
exchanged  engine  is  unknown 
according  to  the  standard  applicable  to 
1976  engines.  Section  51.357(d)(2) 
requires  vehicles  with  exchanged  . 
engines  to  be  subject  to  the  emission 
standards  based  on  tlie  chassis  type  and 
model  year,  not  the  engine  year  as  the 
Minnesota  rule  allows.  Engine:  vear 
standards  can  only  be  used  if  the  engine 
is  newer  than  the  chassis  and  subject  to 
stricter  emission  control  requirements. 

In  a  letter  from  Charles  Williams, 
Commissioner  MPCA,  dated  July  5. 
1994  to  Valdas  Adamkus,  Regional 
Administrator,  the  MPCA  committed  to 
requesting  statutory  and  rule 
amendments  that  are  consistent  with 
USEPA  final  regulations.  USEPA 
proposes  to  conditionally  approve  the 
SIP  based  on  this  commitment.  MPCA 
must  submit  these  amendments  as  a  SIP 
revision  within  one  year  of  final 
conditional  approval. 
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Test  Equipment  -   -     - 

Section  51.358  of  the  final  rule 
requires  SIPs  to  include  written    ■' 
technical  specifications  for  all  test 
equipment  used  in  the  program.  The 
specifications  should  describe  the 
~  emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

Appendix  11  of  the  Minnesota" 
submittal  and  Minnesota  Rules 
7023.1090  contains  the  specifications 
for  the  test  equipment  used  in  the  I/M 
program.  The  gas  analyzers  used  in  the 
program  each  meet  or  exceed  the 
CaUfomia  Bureau  of  Automotive  Repair 
bench  specifications  and  meet  or  exceed 
the  specifications  contained  in 
Appendices  A.  B,  and  D  of  the  I/M  final 
rule.  .  . 

Qiinlity  Control 

Section  51.359  of  the  I/M  final 
'egulations  requires  SIPs  to-int:Iude  a 
'escription  of  quality  control  and 
recordkeeping  procedures.  The 
submittal  should  include  the  procedures 
manual,  rule,  ordinance,  or  law 
establishing  the  procedures  of  quality 
control  and  recordkeeping. 

Minnesota  Rules  pts.  7023.1010- 
7023.1105  and  Appendix  11  of  the 
submittal  describe  the  quality  control 
standards  and  criteria  for  the  I/M 
program.  Specifications  for  the  test 
equipment  used  in  the  I/M  program  are 
also  located  in  Appendix  11  of  the 
snbinittal. 

Waivers  and  Cowphance  via  Diagnostic 
Inspection 

Section  51.360  outlines  the  standards 
that  State  SIP  submittals  must  satisfy 
before  owners  of  vehicles  can  be  issued 
\.  aivers  or  temporary  extensions.  A 
v.aiver  or  temporary  extension  allows 
niotorists.to  renevy  vehicle  registration. 
These  requirements  include:  a 
'  maximum  waiver  rate  used  for 
estimating  emission  reduction  benefits 
in  the  modeling  analysis;  a  commitment 
by  the.  State  to  take  corrective  action  if 
the  waiver  rate  exceeds  that  which  was 
( ommitted  to  in  the  SIP  or  a 
rommitment  to  revise  the  SIP  and 
emission  reductions  claimed;  a 
description  of  waiver  criteria  and 
rrocedures,  including  cost  limits, 
quality  a.ssurance  methods  and 
administration;  and  the  necessary  legal 
authority  to  issue  waivers,  set  and 
adjust  costs  limits  and  carry  out  any 
other  functions  necessary  to  administer 
the  waiver  system. 

Section  51.360(a)(5)  states  that  in 
order  for  an  owner  to  receive  a  waiver, 
repairs  on  vehicles  newer  than  1980 


models  must  be  performed  by 
recognized  repair  technicians.  Repairs 
by  non-technicians  can  be  applied 
toward  the  waiver  limit  only  if  the 
vehicle  was  manufactured  prior  to  1980. 
Under  the  Minnesota  I/M  program, 
repairs  by  non-technicians  can  be 
applied  towards  the  waiver  Umit  for  any 
vehicle  subject  to  the  I/M  program  (i.e. 
1976  model  year  and  newer).  The 
USEPA  has  advised  MPCA  that  the 
Statute  and  Rules  must  be  amended  to 
only  allow  repairs  by  non-technicians 
for  vehicles  manufactured  between  1976 
and  1979  to  be  applied  towards  the 
waiver  Uniit.  In  the  July  5, 1994  letter 
from  Charles  Williams,  Commissioner, 
MPCA  commits  to  taking  the  necessary 
actions  to  amend  the  Statute  and  Rules 
so  that  they  are  consistent  with  the  I/M 
final  rule.  USEPA  proposes  to 
conditionally  approve  the  SIP  based  on 
this  commitment.  MPCA  must  submit 
these  amendments  as  a  SIP  revision 
within  one  year  of  final  conditional 
approval. 

Section  51.360(a)(6)  establishes  the 
minimum  repair  expenditure  that 
vehicle  owners  must  incur  in  order  to 
qualify  for  a  waiver  under  basic  I/M 
programs.  In  basic  I/M  programs, 
owners  must  expend  a  minimum  of  $75 
for  pre-1981  vehicles  and  $200  for  1981 
and  later  vehicles.  Minnesota  statute 
116.62  Subdivision  5(c)  establishes 
expenditure  limits  of  $75  for  pre-1981 
vehicles  and  $200  for  1981  and  later 
vehicles,  but  imposes  no  requirement 
for  a  minimum  repair  expense  to  qualify 
for  a  waiver.  The  USEPA  has  advised 
the  State  that  the  statutory  minimum 
expenditure  Umits  must  be  amended  so 
that  they  are  consistent  with  the  final 
Federal  regulations  and  vehicle  owners 
are  required  to  present  proof  of  repair 
expenditures  before  a  waiver  can  be 
granted.  In  a  letter  to  Regional 
Administrator  Adamkus,  the  MPCA 
( ommits  to  take  the  necessary  action  to 
amend  the  State's  statutes  and  rules  for 
waivers  so  that  they  are  consistent  with 
the  I/M  final  rule.  USEPA  proposes  to 
conditionally  approve  the  .SIP  based  on 
this  commitment.  MPCA  nic;st  submit 
these  amendments  as  a  SIP  revision 
within  one  year  of  final  conditional 
approval. 

Section  51.360(a)(9)  allows  time 
extensions  up  to  the  length  of  the 
inspection  cycle  to  be  granted  to  vehicle 
owners  when  repairs  are  needed  on  a 
vehicle  in  the  case  of  ei  onomic 
hardship,  but  the  extension  can  only  be 
granted  one  time  for  a  vehicle  and  the 
extension  must  be  tracketi  and  reported 
by  the  program. 

Minnesota  grants  temporary 
extensions,  which  are  valid  for  only  30 
days,  under  three  circumstanr:es:  (i) 


when  a  vehicle  will  not  be  available  for 
insf>et:tion  during  the  90-day  period 
before  registration  expiration;  (2)  a 
vehicle  has  failed  the  initial  inspection 
and  additional  time  is  needed  for  repair 
and  reinspection;  and  (3)  the  vehicle 
registration  has  been  expired  for  at  least 
12  months  or  more. 

Although  the  Federal  rule  only  allows 
for  extensions  in  cases  of  economic 
hardship,  the  State  has  successfully 
tracked  the  number  of  vehicles  issued 
temporary  extensions  and  those  vehicles 
which  have  violated  the  terms  of  the 
extension.  Minnesota  estimates  that 
between  July  1,  1992  and  June  30,  1993, 
approximately  50,000  vehicle  owners 
were  issued  temporary  extensions. 
MPC.\  estimates  that  to  date, 
approximately  10.000  vehicles  or  less 
are  non-compliant.  These  10,000  non- 
compliant  vehicles  represent 
approximately  1  percent  of  the  total 
number  of  vehicles  subject  to  the  1/M 
program  requirements.  The  non- 
compliant  vehicles  are  accounted  for  in 
the  Mobile  5a  modeling  results 
submitted  by  the  State  which 
demonstrates  compliance  with  the  basic 
1/M  perfor.mance  standard.  USEPA 
therefore  believes  that  the  Minnesota  1/ 
M  temporary  extension  provisions  are 
approvable. 

Motorist  Compliance  Enforcement 

Under  Section  51.361,  States  that  are 
required  to  implement  basic  I/M 
Programs  are  required  to  ensure 
compliance  with  program  requirements 
through  the  denial  of  motor  vehicle 
registration  or  an  alternative 
enforcement  mechanism  if  the  Stale  cin 
demonstrate  that  the  alternative  is  as 
effective  as  registration  denial.  SIP 
submittals  must  include:  a  description 
cf  the  enforcerrjent  process;  a    ■ 
determination  of  the  current  complianre 
rate  that  includes  an  estimate  of. 
complianc-e  loss  due  to  loopholes;  ley;al 
euthority  for  enforcement;  and  a 
commitment  to  an  enforcement  level  to 
be  used  for  modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practit  e 

The  Minnesota  Bosic  I/M  program 
uses  registration  denial  to  ensure 
compliance  w  ith  the  vehicle  inspei  tion 
requirements.  Section  51.361(c)(2) 
requires  States  to  include  in  their 
submittals  a  determination  of  the 
current  compliance  rate  that  includes  an 
estimate  of  compliance  losses  due  to 
loopholes,  counterfeiting,  and 
unregistered  vehicles.  The  SIP  submittal 
estimates  a  compliance  rate  of  97%, 
which  is  computed  by  dividing  the  total 
number  of  vehicles  that  were  actuolh 
tested  by  the  number  of  vehicles  that 
should  have  been  tested.  The  State  d(»es 
n-it  provide  an  estimate  of  the  effe«.1  nf 
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closing  the  loopholes  that  allow 
vehicles  to  escape  inspection.  MPCA 
believes  it's  c  urrent  compliance  rate  is 
sufficient  sim  :e  the  State  is  not  required 
to  achieve  10 )%  compliance.  In  the  SIP 
submittal,  th«  State  commits  to  a 
compliance  r  ite  of  97%  and  a 
stringency  ral  e  of  23%. 

Section  51. 361(a)(5)  requires  States  to 
structure  a  p€  nalty  system  to  deter  non- 
compliance V  ith  the  registration 
requirement  I  irough  the  use  of 
mandatory,  n  inimum  fines  (meaning 
civil  and  mor  etary  penalties)  and 
through  a  req  jirement  that  vehicle 
owners  demonstrate  complia^nce  before 
a  case  can  be  :losed. 

Minnesota'!  basic  L'M  program  allows 
the  owner  of  1 1  vehicle  that  has  failed 
inspection  to  make  the  repairs  necessary 
for  the  vehicl  s  to  pass  reinspection. 
Vehicle  owne  rs  are  allowed  two 
reinspections  If  a  vehicle  does  not  pass 
the  reinspecti  ans,  then  the  owner  can 
apply  for  conr  pliance  waiver.  If  a 
vehicle  does  i  lot  pass  reinspection  and 
does  not  qual  fy  for  a  waiver,  the  owner 
is  issued  a  report  indicating 
noncompliani  :e.  Minnesota's  penalty  for 
noncompliani  :e  is  the  denial  of  vehicle 
registration.  Ii  a  vehicle's  registration  is 
denied,  then  I  he  owner  is  subject  to 
receiving  a  ci  ation  from  local,  county  or 
State  law  enf<  rcement  officials  which 
averages  $35. pO.  For  as  long  as  a  vehicle 
owner  continiies  to  operate  a  vehicle 
that  has  not  been  properly  registered, 
the  owner  will  receive  multiple  Tines. 

Motorists  Con  ipliance  Enforcement 
Program  Ovei  sight 

Under  Section  51.362, 1/M  SIP 
submittals  are  to  include  a  description 
of  enforcemeiit  program  oversight  and 
information  management  activities.  The 
enforcement  rtrogram  must  be  audited 
regularly  andlfollow  effective  program 
management  practices.  Minnesota's 
Basic  I/M  pro  ^m  includes  several 
oversight  acti  ities  which  include: 
verification  oi  exempt  vehicle  status: 
fines  against  t  »sting  stations  for  missing 
or  unaccount)  d  for  documents;  and 
methods  for  e  /aluating  program 
effectiveness. 

Quality  Assw  mce 

Section  51.:  63  requires  States  to 
operate  on-go  ng  quality  assurance 
programs  aim  ;d  at  discovering, 
correcting,  an  i  preventing  fraud,  wa-ste 
and  abuse.  Tli  e  quality  assurance  officer 
should  also  a:  sess  whether  correct 
operating  pro<:edures  are  being  followed 
and  that  testir  g  equipment  provides 
accurate  measurements.  SIP  submittals 
must  include  i  description  of  the 
quality  assurance  program,  written 
procedures  manuals  covering  covert  and 


overt  audits,  records  audits,  and 
equipment  audits. 

Section  51.363(a)(2)  requires  States  to 
audit  more  frequently  stations  that 
employ  inspectors  suspected  of 
violating  regulations  as  a  result  of 
audits,  data  analysis,  or  consumer 
complaints.  Section  51.363(a)(4)  sets 
forth  the  criteria  that  covert  audits  must 
satisfy.  Between  July  1, 1992  and  June. 
30, 1993.  MPCA  conducted  a  total  of  24 
covert  audits. 

The  USEPA  has  advised  MPCA  that, 
although  the  State  does  conduct  covert 
audits  as  part  of  its  quality  assurance 
activities,  the  I/M  program  has  not 
established  an  ongoing  consistent  audit 
program  that  meets  the  criteria  of 
Section  51.363(a)(4).  In  the  July  5,  1994, 
letter  to  USEPA,  from  Charles  Williams, 
Commissioner,  the  MPCA  has 
committed  to  implementing  a  covert 
audit  schedule  and  an  audit  program 
that  meets  the  requirements  of  Section 
51.363  and  includes  the  following 
actions: 

(1)  Continued  annual  remote  visual 
observations  by  the  auditor  of  inspector 
performance  at  each  of  the  eleven 
inspection  stations  and,  recording  of 
these  observations. 

(2)  Implementation  of  a  covert  audit 
schedule  where  a  minimum  of  two 
covert  audits  will  be  conducted 
annually  at  each  of  the  eleven 
inspection  stations.  The  MPCA 
anticipates  conducting  an  average  of 
two  covert  audits  a  month. 

(3)  Audits  will  be  conducted  using 
covert  vehicles  that  are  set  to  fail. 

(4)  Vehicles  used  in  covert  audits  will 
cover  a  full  range  of  vehicle  technology 
groups  and  malfunctions. 

(5)  Auditors  will  record  the  covert 
audit  and  provide  sufficient  written 
documentation  for  building  a  legal  case 
and  conducting  on  going  performance 
evaluations. 

The  contractor  will  continue  to  run 
"altered"  vehicles  through  the  network 
of  inspection  stations  to  audit  test 
procedures.  A  schedule  for  these  audits 
will  be  developed  and  implemented 
and,  writteir  reports  of  the  audits  will  be 
submitted  to  MPCA  as  required.  USEPA 
proposes  to  conditionally  approve  the 
SIP  based  on  this  commitment.  MPCA 
must  submit  tliese  amendments  as  a  SIP 
revision  within  one  year  of  final 
conditional  approval. 

Enforcement  Against  Contractors. 
Stations  &  Inspectors 

Section  51.364  requires  I/M  programs 
to  include  enforcement  mechanisms 
that  allow  for  the  imposition  of 
penalties  against  licensed  stations, 
contractors  or  inspectors  that  violate 
program  requirements.  SIP  submittals 


must  describe  the  legal  authority  for 
imposing  penalties,  civil  fines,  license 
suspension,  and  revocations. 

Section  51.364(a)(1)  requires  States  to 
develop  a  penalty  schedule  that 
establishes  minimum  penalties  for 
violations  of  program  rules  and 
procedures.  The  penalty  schedule 
should  categorize  and  list  violations  and 
the  minimum  penalties  to  be  imposed 
for  violations.  States  that  have 
contracted  systems,  may  use 
compensation  retainage  in  lieu  of 
penalties. 

Section  51.364Ca)(3)  states  that 
findings  of  serious  violations  of  rules  or 
procedural  requirements  shall  result  in 
mandatory  fines  or  retainage.  In  the  ca,se 
of  gross  neglect,  a  first  offen.se  shall 
result  in  a  fine  or  retainage  of  no  less 
than  $100  or  5  times  the  inspection  fee, 
whichever  is  greater,  for  the  contractor 
or  the  licensed  station  and  inspertor,  if 
involved. 

The  Minnesota  I/M  program  u.ses 
compensation  retainage  for  assessing 
penalties  against  the  contractor  when 
the  MPCA  determines  that  the 
contractor  has  not  complied  with  the 
requirements  of  the  MPCA  contract 
agreement.  The  amount  of 
compensation  retained  is  determined  at 
the  discretion  of  MPCA.  Where 
-retainage  does  not  adequately  address 
the  severity  of  noncompliance,  the 
MPCA  may  also  avail  itself  of  other 
remedies. 

Each  month,  the  contractor  submits  to 
the  MPCA  an  invoice  for  payment  based 
on  the  number  of  vehicles  tested.  MPCA 
staff  reviews  the  invoice  for  at:curacy. 
retains  10%  and  pays  the  contractor  the 
remaining  90%.  "The  10%  retainage  is 
accumulated  monthly  and  released  to 
the  contractor  at  the  end  of  each  quarter 
provided  the  MPCA  is  satisfied  with  the 
contractors  performance.  When  judging 
performance,  the  MPCA  pays  particular 
attention  to  the  requirements  of  public 
convenience,  proper  calibration  of 
instruments,  excessive  wait  times, 
facility  and  lane  down  time,  and 
submittal  of  complete  reports  in  the 
time  specified.  MPCA  retains  an  average 
of  $100,000  per  month.  Therefore,  the 
State  believes  that  it  is  meeting  the 
retainage  requirement  of  $100  or  5  tinies 
the  inspection  fee  as  specified  in 
Section  51.364. 

Section  51.364(b)  states  that  quality - 
assurance  officers  shall  have  the 
authority  to  temporarily  suspend  station 
and  inspector  licenses  or  certificates 
(after  approval  of  a  superior) 
immediately  upon  finding  a  violation  or 
equipment  failure  that  directly  affects 
emission  reduction  benefits,  pending  a 
hearing  when  requested. 
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As  explained  in  the  SIP  submittal. 
MPCA  quality  assurance  officers  do  not 
have  direct  authority  to  impose 
disciplinary  action  against  inspectors 
employed  by  the  contractor  since 
inspectors  are  not  directly  employed  by 
MPCA.  Any  disciplinary  action  to  be 
taken  is  carried  out  through  the 
contractor's  internal  disciplinary 
procedures.  However,  MPCA  quality 
assurance  officers  may  recommend 
disciplinary  action  or  discharge  of  an 
employee  of  the  contractor.  In  the  event 
that  improper  perfonnance  is  observed 
or  reported,  the  quality  assurance  officer 
may  recommend  disciplinary  action  to 
MPCA's  Program  Manager.  Disciplinary 
action  against  inspectors  include  verbal 
warnings,  written  reprimands  or 
revocation  of  the  Certification  of 
Training,  which  can  result  in  re-training 
and,  if  necessary,  immediate  discharge. 

Situations  requiring  disciplinary 
action  have  been  isolated  incidents  and. 
since  initial  notification  to  the  MPCA  of 
siich  incidents,  no  subsequent  similar 
incidents  have  been  recorded. 

MPCA  has  committed  to 
implementing  a  formal  process  to  certify 
lane  inspectors  are  qualified  and 
authorized  to  test  vehicles.  Lane 
inspectors  will  be  required  to  complete 
the  existing  Training  Program  outlined 
in  Appendix  14  of  the  submittal  and 
demonstrate  competence  in  vehicle 
testing  by  receiving  at  least  an  80% 
passing  grade  on  the  written  and 
practical  examinations.  Upoji  successful 
completion  of  the  Training  Program, 
lane  inspectors  will  be  issued  by  the 
MPCA  and  the  contractor,  a  certificate  . 
of  training  which  certifies  that  the  lane 
inspector  is  qualified  and  authorized  to 
test  vehicles.  A  Certificate  of  Training 
will  be  valid  for  two  years,  at  which 
time  the  inspector  is  required  to  repeat 
the  Training  Program.  No  lane  inspector 
will  be  authorized  to  test  vehicles 
without  a  valid  Certificate  of  Training. 
A  lane  inspector  must  retain  a  valid 
Certificate  as  a  condition  of  employment 
as  a  lane  inspector  by  the  contractor. 
MPCA  has  committed  to  entering  info  a 
Contract  Compliance  Order  with  the 
contractor  to  reflect  these  certification 
requirements  for  lane  inspectors. 
USEPA  proposes  to  conditionally 
approve  the  SIP  based  on  this 
commitment.  MPCA  must  submit  these 
amendments  as  a  SIP  revision  within 
one  year  of  final  conditional  approvals 

Data  Collection 

Section  51.365  outlines  the  test  data 
and  quality  control  data  that  mu.st  be 
collected  for  the  management, 
evaluation,  and  enforcement  of  an  I/M 
program.  I/M  programs  must  gather  test 
data  on  individual  vehicles,  as  well  as 


quality  control  data  on  test  equipment. 
The  Minnesota  I/M  program  contains 
data  gathering  provisions  that  meet  all 
of  the  criteria  of  the  Checklist. 

Data  Analysis  and  Reporting 

SIP  submittals  are  to  include 
information  on  how  States  will 
incorporate  data  analysis  and  reporting 
into  their  I/M  programs.  Reports  should 
provide  information  regarding  the  types 
of  program  activities  performed  and 
their  final  outcomes,  including 
summary  statistics  and  effectiveness 
evaluations  of  the  enforcement 
mechanism,,  the  quality  assurance 
system,  the  quality  control  program,  and 
the  testing  element.  The  Minnesota  I/M 
SIP  submittal  describes  data  analysis 
and  reponing  activities  that  completely 
satisf)'  the  criteria  of  the  Checklist. 

Inspector  Training  6-  Licensing  or 
Certification 

All  inspectors  part.aking  in  1/M 
programs  must  receive  formal  training 
and  be  licensed  or  certified  to  perform 
inspections.  SIP  submittals  must 
include  a  description  of  the  training 
program,  the  written  and  practical 
examinations  and  the  licensing  or 
certification  process. 

Lane  inspectors  are  employed  and 
trained  by  the  contractor.  Appendix  14 
describes  the  contractor's  training 
program. MPCA  has  committed  to 
issuing  a  Contract  Compliance  Order  to 
the  contractor  requiring  inspectors  to 
complete  the  contractor  training  and 
demonstrate  competence  by  receiving 
an  80%  or  better  grade  on  an 
examination.  The  certificates  will  expire 
after  two  years  at  which  time  inspe<:tors 
must  repeat  the  training  program. 
USEPA  proposes  to  conditionally 
approve  the  SIP  based  on  this 
commitment.  MPCA  must  si^bmit  these 
amendments  as  a  SIP  revision  within 
one  year  of  final  conditional  approval. 

Public  Information  and  Consumer 
Protection 

SIP  submittals  must  include  a  plan  for 
informing  the  public  on  an  ongoing 
basis,  throughout  the  life  of  the  I/M 
program,  of  the  air  quality  program,  the 
requirements  of  Federal  and  State  law." 
the  role  of  motor  vehicles,  in  the  air 
quality  problem,  the  need  for  benefits  of 
an  inspection  program.  In  addition,  the 
.submittal  must  describe  procedures  and 
mechanisms  to  protect  the  public  from 
fraud  and  abuse  by  inspectors, 
mechanics,  and  others  involved  in  the  1/ 
M  program. 

The  Minnesota  I/M  program  has 
included  public  information  and 
consumer  protection  provisions  since  its 
inception  in  1991.  Appendix  25 


contains  MPCA's  most  current  Public 
Information  Plan  and  Appendix  26 
includes  all  of  the  fact  sheet?, 
brocliurcs,  an  annual  report,  quarterly 
newsletter,  a  media  relations  kit  and 
other  I/M  program  publications. 

Improving  Repair  Effectiveness 

Basic  I/M  SIP  submittals  must  include 
a  description  of  the  State's  technical 
assistance  program  and  a  description  of 
the  repair  technician  training  resources 
available  tothe  community.  The 
technical  assistance  program  must 
provide  the  repair  industry  with 
information  and  as.sistance  related  to 
vehicle  inspection,  diagnosis,  and 
repair. 

The  Minnesota  1/M  program  offers 
assistance  to  repair  technicians  through 
the  Consumer  Advocate  program  and 
the  MPCA  currently  publishes  a 
quarterly  newsletter  that  serves  as  the 
main  communication  link  between  the 
repair  industry  and  the  MPCA. 
Appendix  21  contains  the  repair 
technician  curriculum  used  by 
vocational/technical  colleges, 
community  colleges  or  post-secondary 
programs  to  train  automotive  repair 
le<:hnicians. 

Section  51.372  lists  each  of  the 
elements  that  must  be  included  in  SIP 
submittals.  The  Minnesota  submittal 
addresses  each  of  the  elements  listed  in 
the  Section. 

Implementation  Deadlines 

States  implementing  decentralized 
basic  programs  must  have  such 
programs  fully  operable  by  January  l, 
1994.  The  Minnesota  I/M  program  has 
been  fully  implemented  since  1991 

IV.  USEPA  Comments 

The  USEPA  has  identified  additional 
deficiencies  in  the  l/M  submittal  that 
the  MPCA  must  adequately  address 
before  the  USEPA  can  proceed  with 
final  approval.  The  deficiencies  are 
presented  in  the  following  comment.s.  If 
MPCA  adequately  addresses  the 
deficiencies  during  the  30-day  comment 
period.  USEPA  will  proceed  with  finnl 
conditional  approval  of  the  I/M  SIP 
submittal.  In  the  event  that  the  State 
does  not  adequately  address  the 
deficiencies  outlined  below,  the  USEPA 
will  take  final  action  to  disapprove  the 
basic  I/M  SIP  submittal. 

(1)  Minnesota  Rules  7023.1020  has 
been  amended  such  that  visual 
inspe<:tion  of  fuel  inlet  restrictors  is  no 
longer  required.  Therefore,  the  emission 
reductions  obtained  in  the  proposed 
program  must  be  less  than  or  equal  to 
those  obtained  by  the  existing  program. 
Since  visual  inspection  for  fuel  inlel 
restrictors  was  previously  required. 
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State's  recommendation  for  disciplinary 
action. 

V.  Proposed  Action 

The  USEPA  is  proposing  conditional 
approval  of  the  Minnesota  basic  1/M  SIP 
revision  request  for  CO.  Section 
110(k)(4)  of  the  Clean  Air  Act  allows 
USEPA  to  conditionally  approve  a  plan 
based  on  a  commitment  from  the  State 
to  adopt  and  submit  specific  enforceable 
measures  within  one  year  from  the  date 
of  approval.  USEPA's  conditional 
approval  of  Minnesota's  basic  I/M 
program  isi)ased  upon  MPCA's 
commitment  to  adopt  specific 
enforceable  measures  as  outlined  in  the 
July  5, 1994,  letter  from  Charles 
Williams,  Commis.sioner  MPCA,  to 
Valdas  Adamkus,  Regional 
Administrator,  USEPA.  If  Minnesota 
fails  to  implement  the  necessary 
changes  within  the  one  year  period 
following  the  date  of  approval,  the 
approval  will  automatically  convert  to  a 
disapproval  of  the  SIP.  Automatic 
disapproval  of  the  SIP  will  trigger  the 
18-month  sanctions  period  of  Section 
179  of  the  CAA.  In  addition,  USEPA  can 
elect  to  exercise  its  discretionary 
authority  to  impose  sanctions  prior  to 
the  end  of  the  18-month  period.  Finally, 
disapproval  will  trigger  a  24  month 
Federal  Implementation  Plan  (FTP)  clock 
under  Section  110(c)  of  the  CAA.  MPCA 
must  also  adequately  address  the 
deficiencies  outlined  in  the  section 
entitled  "USEPA  Comments  "during  the 
30-day  comment  period.  If  MPCA 
adequately  addresses  the  comments. 
USEPA  will  proceed  with  final 
conditional  approval  of  the  I/M  SIP 
submittal.  In  the  event  that  the  State 
does  not  adequately  address  the 
deficiencies,  the  USEPA  proposes  in  the 
alternative  to  take  final  action  to 
disapprove  the  basic  I/M  SIP  submittal. 

Public  comments  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA's 
proposal  to  conditionally  approve. 
Public  comments  received  by  September 
6. 1994  will  be  considered  in  the 
development  of  USEPA's  final 
rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors, 
and  in  relation  to  relevant  statutor)*  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures  - 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 


tables  was  approved  by  the  Acting 
Administrator  for  the  Office  of  Air  and" 
Radiation  on  October  4, 1993  (Michael 
Shapiro's  memorandum  to  Regional 
Administrators.)  A  future  notice  will 
inform  the  general  public  of  these 
tables.  Under  the  revised  tables,  this 
action  remains  classified  as  Table  2. 
On  Januarj'  6, 1989,  the  Office  of 
Management  and  Budget  (OMBl  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted  a 
request  for  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  USEPA's 
request.  This  request  remains  in  effec^t 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

E\ectitive  Order  12866 

Under  Executive  Order  12866  |38  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  o'ld 
obligations  of  recipients  thereof;  of 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  The 
OMB  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  Section  600  et  seq,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
(5  U.S.C.  603  and  604.)  Alternatively, 
USEPA  may  certify  that  the  nde  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Potential  conversion  of  the 
conditional  approval  to  disapproval 
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under  section  110  and  subchapter  I,  Part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
State  submittal  does  not  affects  its  state- 
enforceability.  Moreover.  USEPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  USEPA  certifies  that  this 
action  or  the  conversion  of  this  action 
into  a  disapproval  action  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
requirements  nor  impose  any  new 
Federal  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
Pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C. V401-7671(q). 
Datediluly  15, 1994. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

IFK  Doc.  94-191S3  Filed  R-»-94:  8:45  ami 
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40  CFR  Part  721 

[OPPTS-50601A;  FRL-4761-7] 

Pentaerythritol,  Mixed  Esters  with 
Carboxylic  Acids;  Revocation  of  a 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (ISCA) 
for  pentaerythritol.  mixed  esters  with 
carboxylic  acids  based  on  receipt  of 
toxicity  data.  The  data  indicate  that  for 
purposes  of  TSCA  section  5  the 
substance  will  not  present  an 
unreasonable  risk  to  health. 
DATES:  Written  comments  must  be 
received  by  EPA  by  September  6.  1994. 
ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  U.S.  Environmental 
Protection  Agency.  ATTN:  OPPT 
Dot:ument  Receipt  Office  (7407).  401  M 
St.  SVV..  Rm.  E-G99.  Washington,  DC 
20460.  Comments  that  are  confidential 
must  be  clearly  marked  confidential 
business  information  (CBI).  If  CBI  is 
claimed,  three  additional  sanitized 
copies  must  also  be  submitted. 
Nonconfidential  versions  of  comments 
on  this  proposed  rule  will  be  placed  in 
♦he  rulemaking  record  and  will  be 


available  for  public  inspeciion. 
Comments  should  include  the  docket 
control  number.  The  docket  control 
number  for  the  chemical  substance  in 
this  SNUR  is  OPPTS-50601A.  Unit  III 
of  this  preamble  contains  additional 
information  on  submitting  comments 
containing  CBI. 

FOR  FURTHER  tNFORMATtON  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(740B).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St.,  SW.. 
Washington,  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  23. 1992 
(57  FR  44050).  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
pentaerjthritol.  mixed  esters  with 
carbo.xylic  acids  (P-91-1250).  Becaust; 
of  additional  data  EPA  has  received  for 
this  substance.  EPA  is  proposing  to 
revoke  this  SNUR. 

I.  Proposed  Revocation 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  In  this  unit,  EPA  provides  a 
brief  description  for  the  substance, 
includipg  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI),  CAS  citation  (if 
assigned),  basis  for  the  revocation  of  the 
section  5(e)  consent  order  for  the 
substance,  and  the  CFR  citation 
removed  in  the  regulator}'  text  section  of 
this  proposed  rule.  Further  background 
information  for  the  substance  is 
contained  in  the  rulemaking  record 
referenced  in  Unit  IV.  of  this  preamble. 

PMN  Number  P-91-1250 

Chemical  name:  (generic) 
Pentaerythritol,  riiixed  esters  with 
carboxylic  acids. 
CAS  number:  Not  available. 
Effective  dale  of  revocation  of  section 
5(el  consent  order:  December  7, 1993. 
Basis  for  revocation  of  section  5(e] 
consent  order:  The  order  was  revoked 
based  on  test  data  submitted  under  the 
terms  of  the  consent  order.  Based  on  the 
Agency's  analysis  of  the  submitted  data. 
EPA  has  sufficient  information  to 
determine  for  purposes  of  TSCA  section 
5,  that  the  manufacture,  processing, 
distribution  in  commerce,  use.  or 
disposal  of  the  PMN  substance  will  not 
present  an  unreasonable  risk  to  human 
health.  Accordingly.  EPA  has 
determined  that  further  regulation 
under  .sfH;tion  5(e)  is  not  warranted  at 
this  time. 

Toxicity  testing  results:  A  mouse 
mit:ronucleus  assay  of  the  substnn(.e 


was  negative.  In  a  28-day  dietary  study 
the  No  Observed  Adverse  Effect  Level 
(NOAEL)  was  1,000  ppm  (parts  per 
million)  (approximately  110  mg/kg/    ■ 
day).  Toxicity  at  higher  doses  of  5.000 
and  12.500  ppm  consisted  of  mild 
anemia  and  liver  effects. 
CFR  citation:  40  CFR  721.5660. 

II.  Background  and  Rationale  tor 
Proposed  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  proposed  revocation.  EP.^ 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  that  the  substance  is  expected  to  be 
produced  in  substantial  quantities  and 
there  may  be  significant  or  substantial 
environmental  exposure.  EPA  identified 
the  tests  necessary  to  make  a  reasoned 
evaluation  of  the  risks  posed  by  the 
substance  to  human  health.  Based  on 
these  findings,  a  section  5(e)  consent 
order  was  negotiated  with  the  PMN 
submitter  and  a  SNUR  was 
promulgated.  EPA  reviewed  testing 
conducted  by  the  PMN  submitter 
pursuant  to  the  5(e)  consent  order  for 
the  substance  and  determined  that  the 
information  available  was  sufficient  to 
make  a  reasoned  evaluation  of  the 
heahh  effects  of  the  substance.  EPA 
concluded  that,  for  the  purposes  of 
TSCA  section  5.  the  substance  will  not 
present  an  unreasonable  risk  and 
consequently  revoked  the  set;tion  5(e) 
consent  order.  The  proposed  revocation 
of  SNUR  provisions  for  the  substance 
designated  herein  is  consistent  with  the 
revocation  of  the  section  5(e)  order.  In 
light  of  the  above.  EPA  is  proposing  a 
revo<.:ation  of  SNUR  provisions  for  this 
rJiemical  substance.  EPA  will  no  longer 
require  notice  of  any  company  s  intfnt 
to  manufacture,  import,  or  proca'ss  this 
substance.  In  addition,  export 
notification  under  section  12(h)  of  TSCA 
will  no  longer  be  required. 

III.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  conmients 
claimed  as  CBI  must  mark  the 
comments  as  "confidential."  "tradi- 
secret,"  or  other  appropriate 
designation.  Comments  not  claimed.as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  .A^nv 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2.  Any  party 
submitting  comments  claimed  to  be 
confidential  must  prepare  and  submit  a 
public  version  of  the  comments  that 
FPA  can  place  in  the  public  file 
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ated  with  the  rule  will 
dated  when  the  rule  is 
fore,  EPA  finds  that  no 
s  mu.st  be  assessed  under 

12866,  the  Regulatory 
(5  U.S.C.  605(b)),  or  the 
uction  Act  (44  U.S.C. 


Red 


iecis  in  40  CFR  Part  721 

I  protection.  Chemicals, 
terials.  Recordkeeping 
requirements.  Significant 


2(  ,  1994. 


Acting  Assislan ' 
Prevention. 


Administrator  for 
Pesiicides  and  Toxic  Substances. 


Therefore 
part  721  be  a 


is  proposed  that  40  CFR 
ended  as  follows: 


n 


PART721—[/ MENDED] 


1.  Theauth 
continues  to 


rity  citation  for  part  721 
as  follows: 


r;ad 


Authority:  It 

2625(c). 


U.S.C  2604.  2(i07.  and 


[R(  tnoved] 


§721.5660 

2..  By  remo\tng 
[FR  Doc.  94-19 

BILLING  CODE  »&»  ^-60-f 


§721.5660. 
94  Filed  8-4-94;  8:45  am) 


FEDERAL  EV  ERGENCY 
MANAGEMEh  T  AGENCY 


44  CFR  Part  6  7 
[Docket  No.  FEMA 


Proposed 
Determinatioiis 


-7103] 

Floi>d  Elevation 


Fede  al  Emergency 
i  Lgency  (FEMA). 


AGENCY 

Management 

ACTION:  Proposed  rule. 


SUMMARY:  Te< 
comments  are 


inical  information  or 
requested  on  the 


proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  Hoodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  bai;e  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street,  SVV.. 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
propo.ses  to  make  determinations  of  base 
flood  elevations  and  modified  baSe 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104.  and  44  CFR 
B7.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 


National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  fi-om  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1^93,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  at  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFK,  1979  Comp.,  p.  37B. 

§  67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.4  are  proposed  to  be 
amended  as  follows: 
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State 


City /town/county 


California 


City  of  Barstow. 
San  Bernardino 
County. 


Source  of  flooding 


Ntojave  River 


Lenwood  Creek 


•2.032 


•2.048 

•2.070 

•2.083 

•2,097 
•2,099 

•2.-:  03 

•2.118 


None 


At  the  downstream  Corporate  Limit  ap- 
proximately 10,500  feet  downstream  of 
Interstate  15. 

Approximately  4,300  feet  downstream  of 
Interstate  15. 

Approximately  2.800  feet  upstream  of 
Interstate  15. 

Approximately  5,000  feet  downstream  of 
First  Street. 

Just  upstream  of  First  Street  

Approximately  900  feet  upstream  of  First 
Street. 

Approximately  3.170  feet  upstream  of 
First  Street. 

At  the  upstream  Corporate  Limit  approxi- 
mately 3,600  feet  upstream  of  Atch- 
ison, Topeka  and  Santa  Fe  Railway. 

At  ttie  intersection  of  Lenwood  Road  and 
Sun  Valley  Road  approximately  3.480 
feet  above  Atchison.  Topeka  and  Santa 
Fe  Railway. 

At  Sun  Valley  Ftoad  

Approximately  1.400  feet  upstream  of 
Sun  Valley  Road. 

Just  upstream  of  Lenwood  Road 

Approximately  100  feet  upstream  of  Ar- 
mory Road. 

Approximately  200  feet  upstream  of  Ar- 
mory Road. 

Approximately  100  feet  downstream  of 
Tenth  Street. 

At  ttie  limit  of  detailed  study  approxi- 
mately 190  feet  upstream  of  Fifth 
Street. 

Maps  are  available  for  review  at  City  Hall.  220  East  Mountain  View  Road.  Barstow,  California. 

Send  comments  to  The  Honorable  Mal  Wessel,  Mayor.  City  of  Barstow,  220  East  Mountain  View  Road.  Barstow.  California  9231 1 


Armory  Channel 


Location 


H  Depth  in  feet  atx}ve 

ground.  •Elevation  in  feet. 

(NGVD) 


Existing 


Maps  are  available 
Send  comments  to 


for  review  at  the  Department  of  Public  Works.  Engineenng  Division,  3021  Umi  Street,  Lihue.  Kauai.  Hawau. 
The  Honorable  JoAnn  Yukimura.  Mayor.  Kauai  County.  4963  Rice  Street.  Lihue.  Kauai.  Hawaii  967o6. 


Hawaii 


Maui  County.  Unin- 
corporated Areas. 


Kailua  Gulch 


Approximately  300  feet  downstream  of 
Hana  Highway 


tJone 


Modified 


•2.031 

•2.049 

•2,070 

•2.083 

•2.098 
•2.101 

•2.105 

•2.120 

•2257 


None 

•2.261 

t2 

•2.272 

»2 

•2.339 

e2 

•2.282 

s2 

•2286 

s2 

•2.291 

None 

•2.358 

Hawaii 

Kaui  County,  Unin- 
corporated Areas. 

Kalama  Stream 

Approximately  2,500  feet  upstream  of 
Puuopae  Road. 

•327 

•327 

Approximately    4.770    feet    upstream   of 

None 

•350 

Puuopae  Road. 

Approximately    7,300    feet    upstream    of 

None 

•400 

Puuopae  Road. 

Hanamaulu  Stream 

Approximately    1.100    feet    upstream   of 

•10 

•11 

confluence  with  Hanamaulu  Bay. 

Approximately  80  feet  upstream  of  Ac- 
cess Road. 

^Jone 

•35 

Approximately   120  feet  downstream  of 

None 

•89 

Kuhio  Highway. 

Approximately    1.200   feet   upstream   of 

None 

•116 

Kuhio  Highway. 

Hanamautu  Stream  Tribu- 

At confluence  with  Hanamaulu  Stream  .... 

None 

•106 

tary. 

Approximately    500    feet    upstream    of 

None 

•106 

Maalo  Road. 

Waikomo  Stream  

At  confluence  with  Omao  Stream 

•214 
None 

•223 

Just  upstream  of  Maluhia  Road 

'217 

Just  upstream  of  Cane  Road 

None 

•220 

Approximately    1.000    feet    upstream   of 

None 

•223 

Wailaau  Road. 

Waikomo  Stream  Tributary 

At  confluence  wrth  Waikomo  Stream 

None 

•221 

Approximately    50    feet   downstream   of 

None 

•221 

Wailaau  Road. 

•17 


40004 


State 


avjii 


Maps  are 
High  Stree 

Send 


comme  nts  to  The  Honorable  Linda  Crockett  Lingle,  Mayor,  Maui  Counry.  200  South  High  Street.  Wailuku,  Hawaii  96793. 


Oklahoma 


Appfoximately    4.700    feet    upstream    of  '856 

Brush  Creek  Road. 
Approximately  270  feet  upstream  ot  Per-  *860  '861 

kins  Road. 
Approximately  3,500  feet  downstream  of  '885  '886 

Range  Road. 
Approximately  1,400  feet  downstream  of  '893  "893 

confluence  with  North  Stillwater  Creek. 

Maps  are  available  for  review  at  the  Payne  County  Conservation  District,  800  East  Sixth  Street,  Stillwater,  Oklahoma. 

Send  comme  nts  to  Ms.  Bemice  Mitchell,  Chairperson,  County  Commissioners,  Payne  County,  606  South  Husband,  Room  1 01 ,  Stillwater 
Oyiahoma  ^4074. 


Oregon 


Maps  are  av^lable 
Send  comme  its 


•21 1, 


(Catalog  of  F»?d 
83.100,  •Floo.l 

Dated:  July 
Richard  T.  Nfo4re. 

Associate  Direc  orfi 
|FR  Doc.  94-1 

BILLING  CODE 


19 


[CGD  87-069] 


Carriage  of  B  jtk 
Requiring  Sp<  (cial 


AGENCY:  Coas 
ACTION:  Propo  sed 
(omment  peri Dd. 


SUMMARY:  On 

Guard  publi 
rulemalcing 
regulations  fo 
hulk  solid  ma 
period  provi 
ppopent'd  for 


Federal  Register  /  Vol.  59,  No.  150  /  Friday.  August  5,  1904  /  Proposed  Rules 


City/town/county 


Source  of  flooding 


Location 


Approximately    1,100   feet   upstream   of 

Hana  Highway. 
Approximately  200  feet  downstream  of 

Kahului  Railroad. 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 
None 


Modified 


•30 
•83 


ilaWe  for  review  at  the  Department  of  PuWk:  Works  and  Waste  Management.  Land  Use  and  Codes  Administration,  250  South 
Wailuku,  Maui,  Hawaii. 


Payne  County,  Un- 
incorporated 
Areas.. 


Stillwater  Creek 


Approximately   4,300   feet    upstream   of 
Fairground  Road. 


•853 


•853 


857 


City  of  Eugene, 
Lane  County. 


Amazon  Creek 


Just  downstream  of  Beltline  Highway 


Approximately  1.200  feet  downstream  of 
Bertelson  Road. 

Just  downstream  of  Berte'son  Road  '39^ 

Just  downstream  of  West  11th  Avenue  ...  ^394 

for  review  at  the  City  of  Eugene.  Engineering  Drvision,  244  East  Broadway,  Eugene.  Oregon. 

to  The  Honorable  Ruth  Bascom,  Mayor,  City  of  Eugene,  777  Pearl  Street,  Room  105,  Eugene,  Oregon  97401. 


•390 
•391 


•390 
•392 

•393 

•394 


ral  Domestic  Assistance  No. 
nsurancR.') 
1994. 


orXiitigution. 
40  Fil«d  8-4-94:  8  45  am| 


671  M)3-»> 


DEPARTMENtr  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Parts 


97  and  148 


Solid  Materials 
Handling 


Guard,  DOT. 

rule;  reopening  of 


/\pril  12,  1994.  the  Coast 
a  notice  of  proposed 
(F^fPRM)  pertaining  to  its 
the  carriage  of  certain 
erials.  The  comment 

by  that  notice  is 
period  of  30  day.s. 


did 


DATES:  Comments  must  be  received  on 
or  before  September  B,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  87-069), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW.,  Washington.  DC. 
20593-0001,  or  comments  may  be 
delivered  to  room  3406  at  the  same 
addre.ss  between  the  hours  of  8  a.m.  and 
.'}  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is (202) 267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Clomments  will  become  part  of  this 
do<:ket  and  will  be  available  for 
inspe<;tion  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  K.  Thompson,  Project  Manager, 
Hazardous  Materials  Branch,  Office  of 
Marine  Safe>fy,  Security  and 
Environmental  Prote<:tion,  (202)  267- 
1217. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages  interest 
persons  to  participate  in  the  rulemaking 
by  submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  87-069)  and  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'/^  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  the  proposal  in 
view  of  the  comments. 

Reopening  of  Comment  Period 

On  April  12,  1994,  the  Coast  Guard 
published  an  NPR\<  proposing  to 
amend  its  regulations  for  the  carriage  of 
certain  bulk  solid  materials  by  adding 
materials  carried  under  Coast  Guard 
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Spec:ial  Permits,  and  other  materials 
contained  in  the  International  Maritime 
Organization  Code  of  Safe  Practice  for . 
Solid  Bulk  Cargoes,  including  coal,  to 
the  list  of  materials  permitted  under  the 
regulations  (59  FR  1741H).  The  original 
deadline  for  submission  of  comments 
was  July  11, 1994.  The  Coast  Guard 
received  a  number  of  requests  that 
additional  time  be  provided  for 
comment.  The  Coast  Guard  is  very 
interested  in  receiving  information  ami 
opinions  from  persons  who  have  an 
interest  in  the  safe  handling  of  bulk 
solid  materials  and  may  not  have  had  iui 
opportunity  to  submit  comments. 
Therefore,  in  order  to  encourage 
meaningful  participation  by  interested 
parties,  the  Coast  Guard  is  reopening  the 
comment  period  for  an  additional  30 
days. 

D,ited:  July  29,  1994. 
J.F.  McGowan, 

Captain.  U.S.  Ccxist  Ciiard  Actio}' Cliwf. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

IFK  Doc.  94-19174  Filoi!  8-4-94:  8  4.t  iiiitl 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  207,  237,  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Continuation 
of  Essential  Contractor  Services 
During  Crises 

AGENCY:  Department  of  Defense  (DoD) 
ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  rule  published  Septeml)er 
30.  1993  (58  FR  51033).  which  proposed 
revisions  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DEARS)  to  add  policy,  procedures,  and 
a  clause  to  require  contractor  agreement 
to  continue  performance  of  essential 
ser\'ices  during  crisis  situations  is 
hereby  withdrawn.  This  action  is  based 
on  the  determination  that  no  additional 
clause  is  necessary  to  convey  the 
contractor's  duty  to  perform  contracts 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Holcome.  telephone  (7031 
604-5929. 

SUPPLEMENTARr  INFORMATION:  The 
Defense  Acquisition  Regulations  (D.\K) 


Count:il.  under  DAR  Case  91-071.. 
proposed  a  revision  to  the  DFARS  in 
September  1993  to  add  a  contract  clause 
requiring  the  contractor  to  continue  to 
perform  essential  contract  services,  and 
to  assert  its  right  to  any  adjustment 
necessitated  by  performance  of  the 
essential  services,  during  periods  of 
crisis.  These  revisions  were  proposed  to 
implement  DoDI  3020.37.  Continuation 
of  Essential  DoD  Contractor  Service 
During  Crises.  After  a  review  of  the 
public  comments,  the  DAR  Council 
agreed  to  withdraw  the  proposed  rule 
from  further  consideration.  Existing 
FAR  and  DFARS  clauses  adequately 
address  the  Government's  rights  to 
terminate  a  contract  and  the  contrai;tor  s 
duty  to  perform. 

Claudia  L.  Naugle. 

Deputy  Director.  Defense  .^ctjtusiticn 

Pegulations  Council. 

iFK  D.1C.  94-19125  Filed  8-4-94;  8:45  .irr.i 
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t'tel 


fiat  { 


This  section  of 
contains  docum^ts 
proposed  rules 
public.  Notices 
committee  meetings 
rulings,  delegati< 
petitions  and  ap\  Hications 
statements  of 
examples  of  doc^iments 
section. 


FEDERAL  REGISTER 
other  than  rules  or 
are  applicable  to  the 
hearings  and  investigations. 

agency  decisions  and 
ns  of  authority,  filing  of 
and  agency 
organization  and  functions  are 
appearing  in  this 


DEPARTMEN 
Forest  Servic^ 
DEPARTMEN 


OF  AGRICULTURE 


OF  THE  INTERIOR 


Fish  and  Wilclife  Service 

RIN  1018-AB43 


Alaska  Feders  I 
Advisory  Council 

AGENCY:  Fores 
Wildlife  Senii :e 
ACTION:  Notice 


Subsistence  Regional 
Meeting 


Senice,  USD.-\:  Fish  and 

Interior, 
of  meeting. 


TIMES,  DATES  A  4D  LOCATIONS:  The 
Federal  Subsis  tence  Board  announces 
the  forthcomir  g  pubUc  meeting  of  the 
Yuiion-Kuskol  wim  Delta  Subsistence 
Regional  Ad\-i  ;or>'  Council  (Council). 
The  Council  n  eeting  will  be  held  by 


teleconference 


and  will  begin  at  10:00 


a.m.  on  Augus ;  2,  1994. 
SUMMARY:  Thi!  notice  informs  the  public 
of  the  Yukon-I  [uskokwim  Delta  ^ 
Subsistence  Ri  gional  Advisor\'  Council 
meeting.  The  j  ublic  is  invited  to 
participate  by  ;alling  the  toll-free 
teleconference  number  or  going  to  the 
Yukon  Delta  ^  ational  Wildlife  Refuge 
office  in  Bethel.  The  teleconferencing 
toll-free  numbsr  is  1-800-910-9610.  If 
calling  from  A  ichorage,  Alaska  call 
561-9610.  Ind  viduals  calling  from  out 
of  state  shoulc  call  the  teleconferencing  ' 
operator  collet  t  at  1-907-561-9610. 
Public  testimo  ly  will  be  accepted  at  the 
beginning  of  tJ  e  meeting.  After  the 
public  testimo  ly,  individuals  will  be 
able  to  listen  t  )  the  Councils 
deliberation  oi  i  the  request  for 
reconsideratio  i  of  the  Federal 
Subsistence  B(  lard's  action  in  April  on 
moose  seasons  in  Unit  18. 


MATTERS  TO  BE  CONSIDERED:  The  Yukon- 
Kuskokwim  Delta  Subsistence  Regional 
Advisor}'  Council  will  be  discussing  the 
Request  for  Reconsideration  from  the 
Lower  Yukon  Moose  Management 
Committee  asking  the  Federal 
Subsistence  Board  to  rescind  its  April 
action  changing  the  moose  season  for 
the  remainder  of  Unit  18  to  August  25 — 
Sepember  25  and  to  reinstate  the 
September  1-September  30  season. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildhfe  Service.  1011  E.  Tudor  Road, 
Anchorage.  Alaska  99503;  telephone 
(907) 786-3447. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Regional  Advisory  Councils 
were  established  in  accordance  with 
Section  805  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  Pub.  L. 
96-487,  and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska. 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964,  dated  May  29,  1992).  The 
Councils  advise  the  Federal  Government 
on  all  matters  related  to  the  subsistence 
taking  of  fish  and  wildhfe  on  public 
lands  in  Alaska  and  operate  in 
accordance  with  provisions  of  the 
Federal  Advisor>-  Committee  Act.  The 
public  is  invited  to  participate  in  the 
Yukon-Kuskokwim  Delta  Subsistence 
Regional  Advisory  Council  meeting. 

Dated:  July  27,  1994. 
William  L.  Hensley, 
Chair.  Federal  Subsistence  Board. 
[FR  Doc.  94-19084  Filed  8-4-94:  8:45  am)     . 
BILLING  CODE  *3^0-Si-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Determination  Not  To  Revoke 
Antidumping  Duty  Orders,  Findings, 
and  Suspension  Agreement 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 


ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  orders, 
findings,  and  a  suspension  agreement. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  ihe  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders,  findings,  and 
the  suspension  agreement  listed  below 

EFFECTIVE  DATE:  August  5.  1994, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding,  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  353.25(d)(4)liii).  if     . 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  admiriistrative  reviews  of  the 
Tollowing  antidumping  duty  orders, 
findings,  or  suspension  agreement  for~ 
the  last  four  consecutive  annuah 
anniversarv'  months.  Therefore, 
pursuant  to  §353.25(d)(4)(i)  of  the 
Department's  regulations,  on  Septerriber 
9,  1^93,  November  2,  1993,  December 
27,  1993.  December  30.  1993.  January  3. 
1994.  January  27.  1994,  February  4,  ' 
1994,  and  March  29.  1994,  we  published 
in  the  Federal  Register  notices  of  intent 
to  revoke  these  antidumping  duty  orders 
and  findingsor  terminate  the  suspended 
investigation  and  served  written  notice 
of  the  intent  to  each  interested  party  on 
the  Department's  service  list  in  each 
case.  Within  the  specified  time  frame. 
we  received  objections  from  domestic 
interested  parties  to  our  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  or  terminate  these  suspended 
investigations.  Therefore,  because 
domestic  interested  parties  objected  to 
the  revocations  and  terminations,  we  no 
longer  intend  to  revoke  these 
antidumping  duty  orders  and  findings 
or  terminate  the  suspended 
investigation. 
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Antidumping  duty  proceeding 


JAPAN: 

Steel  Wire  Strand  {A-583-068) 

Contact:  Kris  Campbell'Michael  R:il  (202)  482-4733 

Objections:  January  24.  1994 
American  Spring  Wire  Corp..  Wire  Rope  Corp,  of  Amer.ca.  Inc  .  and  Florida  Wire  &  Cabi^  Conpany 
GERMANY:  -         f«  / 

Animal  Glue  (A-42&-062) 

Contact:  Dennis  Askey/Wendy  Frankel{202)  482-5253 

Objections:  January  26.  1994 
Hudson  Industries  Corporation 
CANADA: 

Potash  (A-1 22-701) 

Contact:  Eric  Hassman/Melissa  Skinner  (202)  482-3793 

Objections:  January  28,  1994  '  '     . 

New  Mexico  Potash  Corporation.  Edd'/  Potash,  inc.  and  Mississippi  Potash  Corpcratio- 
TAIWAN:  '     .  ■ 

Stainless  Steel  Cooking  Ware  (A-583-603) 

Contact:  Valerie  Turoscy/John  Kugelman  (202)  4S2-5253 

Objections:  January  7.  1994 
Fartienware  Inc. 
S,  AFRICA: 

Low-Fuming  Brazing  Copper  Wire  and  Rod  (A-/ 9' -502) 
Contact:  Valerie  Turoscy/John  Kugelman  (202)  482-5253 
Objections:  January  11,  1994 
Copper  and  Brass  Fabricators  Council.  Inc 
JAPAN: 
Large  Electric  Motors  (A-588-091) 

Contact:  Elisatjeth  Urfer'Maureen  Flannery  (202)  482-;733  ' 

Objections:  February  24,  19S4.  February  21,  1994 
National  Electrical  Manufacturers  Association 
Reliance  Electric  Company. 
,JAPAN:  - 

Small  Electric  Motors  (A-588-090) 
Contact:  Bruce  Harsh-'Linda  Lud'Aig  (202;  482-37.93 
,  Objections:  November  24.  1993  .  .'  ' 

Reliance  Electric  Company. 
BRAZIL:  • 

Butt-Weld  Pipe  Fittings  (A-351-602)  '  - 

-    Contact:  Michael  Diminich'Richard  Rimlmger  (202i  482-4733 
Objections;  January  5,  199.4 

Tube  Forgings  of  America,  Inc.,  Hackney.  Inc  .  La*sh  Co,.  Inc..  Milis  l:cn  Worr.s.  inc    ^ra  Sfe-^i  Forainas  Ire 
NEW  ZEALAND:  -  ^    ^" 

Brazing  Copper  Rod  (A-6r4-502)       ;,  " 

Contact  Nortjert  Gannoa'Ketly  Parkhiir(202)  482-2786 
Objections:  April  15.  1994  ,  '  ' 

Copper  &  Brass  Fabricators  Council,  Inc  - 

ECUADOR: 
Certain  Fresh  Cut  Flowers  (A-331-602) 
Contact:  Joseph  Fargo/  Richard  Rimlinger  (202)  -^82-4  722 
"  Objections:  April  28,  1994 

The  Floral  Trade  Council, 
PEOPLE'S  REPUBLIC  OF  CHINA,  , 
Chloropicrin— (A-57O-O02) 
Contact:  David  Levy'Michael  Rill  (2024  482-4722  ■ 
Objections:  April  22.  1994 
Niklor  Chemical  Co,.  Tnplty  Manyfactunng.  inc..  HoltraChem.Manulacfunng  and  AShta  Chemicals 
PEOPLE'S  REPUBLIC  OF  CHINA:  - 

Paint  Brushes— (A-570-5Q1 ) 

Contact:  Maureen  Shield&'John  Kugeiman  (202)  482-5253 

Objections:  April  7.  1994,  April  11.  1994,  April  12,  1994.  Apr.i  14,  1994,  April  15  1994,  Apnt  18.  1994 
Maryland  Brush  Co..  American  Brush  Manufact^.'ers  Association.  R.l  Nocn  Associates,  Inc .  Stanley  A-ner-can 
Brush  Co..  and  EZ  Painter  Corporation. 
JAPAN:  -  ■■ 

Melamine  (A-588-056)  -  ' 

Contact:  Todd  PetersoaTom  Futtner  (202;  432-5253 
•  Objections:  March  30.  1994 
Melamine  Chemicals.  Inc. 
CANADA:  -         .  T 

Steel  Jacks  (A-1 22-006)  .  -  '  . 

Contact;  Maureen  Shields-'JOhrr  Kugeiman  (202)  482-5253 
Objections:  Septemt>er  21,  1993 
Bloomfield  Manufacturing  Company,  Inc 


Date  of  fir)ding  order,' 
suspension  agreement 


43  FR  57599,  120&^'8 


42  FR  641 1.6,  \2J2Z'77 


53  FR  1393,  0V983 


52  FR  2138.  01 '20  87 


51  FR3ei4C.  C"  29  86 


45  FR  64994,  12  24  50 


45  FR  73723.  -'  0d30 


5"  FR  58391    I2:l7'c6 


50  FR  69329.  -204  55 


52  FRe49-i.  C3  i&sr 


49  FR  10691,  C3  22'84 


51  FR  5580,  C2  14.36 


42  FR  6366.  02  ol  77 


21  FR  119"'4.  C9  13'66 
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JAPAN: 
Bun-Weld  Pi| 
Contact:  Snei 
Objections: 
Tube  Forg 

We  previousi 


52  FR. 4^67.  02  10  87 


pfe  Fittmgs  (A-588-602)  , 

3  Forbes  John  Kugelman  (202)  482-5253  .  " 

Ffbruary  18.  1994 
rgs  olAmerica,  Inc..  Hackney,  inc  .  Ladish  Co.,  inc..  Mills  Iron  Works,  Inc.  and  Steel  Forgings. Inc. 

1  published  notices  of  our  intent  to  revoke  the  three  cases  listed  below.  Although  we  received  objectioris  to  revocation,  through 
inadvertence  we  never  published  determinations  not  to  revOKe. 


Contact:  Chip 
(202) 482-525 
Objections:  Af 
Copper  and  Bra 
Dated  July  27. 
Roland  L.  MacC  snald 
Acting  Deput\  A 
Compliance. 
(FRDoc.  94-101 

BILUNC  COO€  351 
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Date  of  finding  order/ 
suspension  agreement 


AUSTRALIA 

Canned  Bartl^ 

Contact:  Davi 

Objec'tjons:  A( 
Pacific  Coa$t 
FINLAND: 

Rayon  Staple 

Contact:  Karei  i 

Objections:  A;Jril 
Courtauids 
FRANCE: 

Brass  Sheet  ahd  Strip  (A-427-602) 


Pears  (A-602-039) 
Levy  Michael  Rill  |202)  482^733 
ril  12,  1994 
Canned  Pear  Service,  inc. 

=iber  (A-J05-O7-!) 
Park&Tom  Futtner  (202)  482-5253 

^\  1994 
bers  Inc.  and  Lenzing  Fibers  Corporation. 


38  FR  7556,  03  23.73 


44  FR  17156,  0a2i.79 


52  FR  6955,  03.05  87 


-iayes/John  Kugelman 


ril  7.  1994 

s  Fabricators  Council.  Inc 

1994. 


•sistant  Strretcn'  for 

:i  Filed  8— i-94:3:45  am] 


C-OS-M 


[A-67&-«28] 

Postponement  of  Final  Antidumping 
Duty  Determiriation:  Silicomanganese 
From  the  Peoples  Republic  of  China 


ipoit 


AGENCY:  Im 

International 
U.S.  Departm 
action:  Notice 


Administration. 
Trade  Administration, 
eit  of  Commerce 


EFFECTIVE  DATE:  August  5,  1994. 
FOR  FURT:hER  \t  FORMATION  CONTACT: 
Michelle  Fredi  rick  or  Paul  KuUman, 
Office  of  Antic  umping  Investigations. 
Import  -Admin  stration.  International 
-    Trade  Admini;  tration,  L'.S.  Departmpnt 
of  Commerce.    4th  Street  and 
Constitution  A.enue,  NW,  Washington, 
DC  20230;  tele  )hone:  (202)  482-0186  oi 
(202)482-127!'. 

POSTPONEMENT  OF  FINAL  DETERMINATION: 
On  June  10.  19  34,  (59  FR  31199.  June 
17,  1994).  the  ;  )epartment  of  Commerce 
(the  Departmei  X)  issued  an  affirmative 
preliminary  de  ;ermination  in  the 
antidumping  duty  investigation  of 
silicomangane:  e  from  the  People's 
Republic  of  China  (PRO. 

In  accordanc  b  with  section 
735(a)(2)(A)  of  the  Tariff  Act  of  1 930,  as 
amended,  (the  Act),  two  e.xporters  of 
silicomangane:  e.  the  China  National 
Nonferrous  Me  ials  Import  &  Export 


Corporation  (CNIEC)  and  the  China 
Metallurgical  Import  &  Export 
Corporation  (China  Metallurgical), 
requested  in  letters  dated  July  21.  1994, 
that  the  Department  postpone  its  final 
determination  in  this  investigation  until 
135  days  after  the  date  of  publication  of 
the  preliminary-  determination.  Under 
section  735(a)(2)  of  the  Act  and 
§  353.20(b)  of  the  Department's 
regulations  (19  CFR  353.20(b))  if.    ^ 
subsequent  to  an  affirmative 
preliminary  determination,  the 
Department  receives  a  request  for 
postponement  of  the  final  determination 
from  producers  or  resellers  who  account 
for  a  significant  proportion  of  e.xports  of 
the  merchandise,  the  Department  wjll, 
absent  compelling  reasons  for  denial, 
grant  the  request.  Accordingly,  we  are 
postponing  our  final  determination  in 
this  investigation  until  October  31 , 
1994. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  and  19  CFR 
353.20(b)(2). 

Dated:  July  28.  1994. 

Barbara  R,  Stafford. 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-19170  Filed  8^-94:  8:45  am]    . 

BILLING  CODE  3510-OS-P 


Minority  Business  Development 
Agency 

MEGA  Center  Applications:  Chicago, 
IL;  Correction 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
SUMMARY:  In  notice  document  94-18311 
beginning  on  page  38436  in  the  issue  of 
Thursday,  July  28.  1994.  make  the 
following  correction: 


-  On  Page  38437  in.  the  first  column,  in 
the  first  sentence  under  SUPPLEMENTARY 
INFORMATION:  the  first  budget  period  is 
listed  from  Januarv  1,  1995  through 
March  31.  1996.  This  should  be  changed 
to  read  from  December  1,  1994  through 
February-  29,  1996. 

Dated:  .August  1.  1994. 
Donald  L.  Powers, 
'Federal  Register  Liaison  Officer. 
IFR  Doc.  94-19104  Filed  8-4-94:  8  45  amj 

BILUNG  CODE  3S10-21-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.      -   .-.-;    ^, 

ACTION:  Addition  to  the  Procurement 
List. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  6,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  SevereJN 
Disabled,  Crvstal  Square  3,  Suite  403 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  11,  1993,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(58  FR  62647)  of  proposed  addition  to 
the  Procurement  List.  After 
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consideration  of  the  material  presented 
to  it  concerning  capabiUty  of  qualified 
nonprofit  agencies  to  provide  the 
service,  fair  market  price,  and  impact  of 
the  addition  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  service  listed  below 
are  suitable  for  procurement  by  the 
Federal  Govemnient  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  smal) 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to'have 
a  severe  economic  impact  on  current 
contractors  for  the  ser\ice. 

3.  The  action  will  result  Iq 
authorizing  small  entities  to  furnish  the 
ser\ice  to  the  Government. 

4.  There  are  no  known  regulator} 
alternatives  which  would  accomplish 
the  objectives  of  the  Javi'ts-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  ser\ice  proposed 
for  addition  to  the  Procurement  List. 
.Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Painting  Service.  Family  Quarters.  Fort 
Sam  Houston.  Texas. 

This  action  does  not  affeict  current 
contracts  awarded  prior  to  the  effectit  e 
date  of  this  addition  or  options 
exercised  under  those  contracts.  - 

Beverly  L.  Milkman. 
t:\ecutive  Director. 

!FR  Doc.  94-19158  Filed  8-1-94;  iB  45  am! 
BILUNG  CODE  6820-43-f> 


Procurement  List;  Addition 

agency:  Committee  for  Purchase  Froni 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
Ijst. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  6.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crvstal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  60.3-7740. 


SUPPLEMENTARY  INFORMATION:  On 
Februarv  25.  1994.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(59  FR  9189)  of  proposed  addition  to  the 
Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
the  grommet  in  response  to  i  request  for 
sales  data.  In  providing  the  data,  the 
contractor  indicated  that  loss  of  the 
contract  would  increase  its  prices  for 
other  items^made  of  the  same  material, 
and  reduce  the  company's 
competitiveness,  because  it  would  have 
to  pay  higher  prices  for  the  smaller 
volume  of  the  material  it  would  order  if 
the  grommet  is  added  to  the 
Procurement  List.  The  contractor  also 
indicated  that  it  had  spent  a  great 
amount  of  money  to  develop  molds  for 
the  grommet.  as  a  new  producer  would 
have  to  do.  Because  it  has  several 
molds,  the  contractor  believes  that  it  can 
produce  the  grommet  for  many  years 
without  subsequent  investment,  and 
that  its  experience  with  the  molds 
permits  it  to  keep  the  molds  in  running 
order  easily. 

The  contractor  did  not  provide  data  to 
indicate  the  extent  of  the  impact  which 
paying  higher  prices  for  material  would 
have  on  the  company.  Consequently,  the 
Committee  caiuiot  assess  how  much  it 
would  add  to  the  impact  of  losing 
Government  sales  of  the  grommet.  The 
sales  loss  alone  represents  such  a  small 
percentage  of  the  contractor's  total  sales 
that  the  Committee  does  not  consider  it 
to  constitute  severe  adverse  impact. 

The  contractor's  point  about  a  new 
producer  having  to  create  new  molds  at 
substantial  cost  would  appear  to  be  a 
way  of  claiming  that  this  cost  would  be 
reflected  in  the  price  the  Government 
will  pay  for  molds  produced  under  the 
Committee's  program.  However,  the 
Committee  is  required  to  set  a  fair 
market  price  for  items  the  Government 
buys  under  its  program.  Consequently. 
the  nonprofit  agency  which  will 
produce  the  grommet  under  the 
Committees  program  will  not  be  able  to 
charge  an  unfairly  high  price  for  the 
grommets  in  order  to  recoup  its  costs  for 
the  new  molds. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  are  suitable  for 
procurement  by  the  Federal  Governme.it 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2  4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  im.pact  on  current 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  knowTi  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  lavits- Wagner- 
ODay  Act  (41  U.S.C.  46-4Bc)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List.  Accordingly,  tlie 
following  commodity  i^  hereby  added  to 
the  Procurement  List; 

Grommet 

8140-01-051-9951 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts 
Beverly  L.  Milkman. 
Executive  Director. 

[FR  Doc.  94-19159  Filed  8-4-94.  B  45  „n-.| 
BILUNG  CODE  t«20-i3-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  Fro:n 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  .Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  6.  1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Crvstal  Square  3,  Suite  403. 
1735  Jeffersoii  Davis  Highway, 
-Arlington,  Virginia  22202-3461 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
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incficated)  will  be  required  to 
C(  immodities  and  service 
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otherwise 
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The  major 
certification 
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additional 
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Government. 
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the  small 
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md  service  fo  the 


si  [lall  ( 


service. 

3.  The  acticfci 
authorizing 
commodities 
Government. 

4.  There  are 
alternatives  vi  hich 
the  objectives 
ODay  Act  (41 
connection 


will  result  in 
entities  to  furnish  the 
ind  service  to  the 


w  th 


no  known  regulatory 

would  accomplish 
of  the  Javits-Wagner- 
U.S.C.  46-48c)  in 
the  commodities  and 
proposed  for  addition  to  the 
ast. 

on  this  certification  are 
Comipenters  should  identify  the 
derlying  the  certification 
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unc 


commodities  and 
Ijeen  proposed  for  addition 
List  for  production  by 
igencies  listed: 


service 
Procurement 

Comments 
invited. 
statement(s) 
on  which  the' 
information 

The  follow^g 
service  have 
to  Procuremeiit 
the  nonprofit 

Commodities 

Door  Knob  Con  /ersion  Kit 

5340-00-NIE  -0003  thru  -0058 

(Brushed  Alum  num.  Polished  Chrome, 
Brass,  Polished  Brass,  Antique  Brass,  Satin 
Bronze,  Oil  Rul  bed  Bronze,  Black) 

NPA:  VViscra  I,  Inc.,  Milwaukee,  Wisconsin 
Paper,  Xerograj  hie 

7530-01-200-2203 

7530-01-083  .fBaZS 

7530-01-200-2204 

7530-01-146 -3361 

7530-01-144-1766 

753O-01-1 

7530-01-1471-6312 

7530-01-1 5C -0334 

7530-01-147-6811 

7530-01-200-2207 

7530-01- 

NPA;  Lou 
Shreveport 
Napkin,  Table, 


20C  -2206 


jisiana 


Association  for  the  Blind, 
Louisiana 
'aper 


8540-00-96  5M691 
NPA:  Duluth 
Duluth.  Minnesota 


Lighthouse  for  the  Blind. 


Service 

|anitdrial/Custc{d 
VVilkes- 


-Baire 


iai.  Federal  Building, 
,  Pennsylvania 


NPA:  United  Rehabilitation  Services,  Inc., 
VVilkes-Barre,  Pennsylvania 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  94-19160  Filed  8-4-94:  8:45  ami 

WLLING  COOE  6320-33-P 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely. 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  aie  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  8E  RECEIVED  ON  OR 
BEFORE:  September  6,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Jrfvits-Wagner- 
ODay  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 


Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and  service 
have  been -proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodity 

Filter  Element  '  "    ' 

4130-01-103-8339 

NPA:  Sheltered  Work  .Services  of  Rome, 
Inc..  Rome,  Georgia 

Senice 

Grounds  Maintenance,  Admiral  Bakerfield's 
U.S.  Army  Reserve  Center,  San  Diego, 
California 
NPA:  Mental  Health  Systems,  Inc.  San 
Diego,  California 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  94-19161  Filed  8-4-94;  8:45  am) 

BILLING  COOE  6820-33-P 


Proposed  Additions  to  the 
Procurement  List;  Corrections 

In  the  document  appearing  on  page 
37465,  F.R.  Doc.  94-17893,  in  the  issue 
of  July  22. 1994,  in  the  third  column,     . 
the  NSN  listed  as  4120-01-306-7826 
should  read  4210-01-306-7826.  Also  in 
the  third  column,  the  service  fisted  at 
Jonesboro,  Georgia  should  read 
Jonesboro,  Arkansas. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  94-19162  Filed  8-4-94,  845  ami 

BILLING  COOC  6820-3»-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Availability  of  the  Amendments  to  the' 
National  Direct  Student  Loan  and 
Federal  Perkins  Loan  Programs 
Directory  of  Designated  Low-Jncome 
Schools  for  Teacher  Cancellation 
Benefits  for  the  1993-94  School  Year 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  availability  of  the  " 
amendments  to  the  1993-94  National 
Direct  Student  Loan  and  Federal  Perkins 
Loan  Programs  Directory  of  Designated 
Low-Income  Schools. 

SUMMARY:  Institutions  and  borrowers    ' 
participating  in  the  Federal  Perkins 
Loan  and  National  Direct  Student  Loan 
Programs  and  other  interested  persons 
are  advised  that  they  may  obtain 
information  regarding  the  amendments 
to  the  National  Direct  Student  Loan  and 
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Federal  Perkins  Loan  Programs 
Directory  o  f  Des  ignated  Low-  Income 
Schools  for  Teacher  Cancellation 
Benefits  for  the  1993-94  School  Year 
(Directory).  The  amendments  identify 
changes  in  the  list  of  schools  that 
qualify  borrowers  for  teacher 
cancellation  benefits  under  each  of  the 
loan  programs. 

DATES:  The  amendments  to  the 
Directory  are  ciirrently  available. 
ADDRESSES:  Information  concerning 
specific  schools  listed  in  the 
amendments  to  the  Directory  may  be 
obtained  from  Systems  Administration 
Branch,  Campus-Based  Programs 
System  Division.  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  S.W.  (Room  4621.  ROB-3). 
Washington,  D.C.  20202-5453, 
Telephone  (202)  708-6730. 

Information  concerning  deferment 
and/or  cancellation  of  a  National  Direct 
Student  Loan  or  Federal  Perkins  Loan 
may  be  obtained  &x»m  Susan  M.  Morgan, 
Section  Chief,  Campus-Based  Loan 
Programs  Section,  Loans  Branch.  Policy 
Development  Division.  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  S.W.  (Room  4310,  ROB-3), 
Washington.  D.C.  20202-5453, 
Telephone  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
amendments  to  the  Directory  are 
available  at  (1)  each  institution  of  higher 
education  participating  in  the  Federal 
Perkins  Loan  E*rogram,  (2)  each  of  the 
fifty-seven  (57)  State  and  Territory 
Departments  of  Education,  (3)  each  of 
the  major  Federal  Perkins  Loan  billing 
services,  and  (4)  the  U.S.  Department  of 
Education. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Education  published  a 
notice  in  the  Federal  Register  on 
January  11, 1994.  (59  FR  1616)  that  the 
Directory  was  available.  The  Secretary 
has  revised  the  Directory  due  to  the 
opening  and  closing  of  schools,  school 
riame  changes,  and  the  need  for  other 
corrections.  These  revisions  are  listed  in 
the  amendments  to  the  Directory. 
The  procedures  for  selecting  the 
schools  that  qualify  borrowers  for 
cancellation  benefits  are  described  in 
the  Federal  Perkins  Loan  Program 
regulations  at  34  CFR  674.53  and 
674.54.  The  Secretary  has  determined 
that  for  the  1993-94  academic  year  full- 
time  teaching  in  the  schools  set  forth  in 


the  Directory  and  the  amendments  to 
the  Directory  qualifies  a  borrower  for 
cancellation  benefits. 

The  Secretary  is  providing  the 
amendments  to  the  Directory  to  each 
institution  participating  in  the  Federal 
Perkins  Loan  Program.  Borrowers  and 
other  interested  parties  may  check  with 
their  lending  institutions,  the 
appropriate  State  or  Territory 
Ciepartment  of  Education,  regional 
offices  of  the  Department  of  Education, 
or  the  Office  of  Postsecondary 
Education  of  the  E)epartment  of 
Education  concerning  the  identity  of 
qualifying  schools  for  the  1993-94 
academic  year. 

The  Office  of  Postsecondary 
Education  retains,  on  a  permanent  basis, 
copies  of  all  published  amendments  and 
Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Defense/Direct  and 
Federal  Perkins  Student  Loan  Cancellations.) 

Dated:  July  28,  1994. 
David  A.  LoDganecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-19091  Filed  8-4-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Intent  to  Prepare  A  Site-Wide 
Environn>ental  Impact  Statement  for 
the  Rocky  Flats  Environmental 
Technology  Site  Golden,  CO 

agency:  United  States  Department  of 

Energy  (DOE). 

action:  Notice  of  Intent  (NOI). 

SUMMARY:  DOE  announces  its  intent  to 
prepare  a  Site-wide  Environmental 
Impact  Statement  (SWEIS)  for  the  Rocky 
Flats  Environmental  Technology  Site 
(formerly  known  as  the  Rocky  Flats 
Plant)  located  near  Golden  in  Jefferson 
County,  CO.  The  SWEIS  is  being 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  as 
amended  (42  USC  4321  et  seq.),  and  in 
accordance  v.  ith  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508)  and 
the  DOE  NEPA  hnplementing 
Procediu^  (10  CFR  Part  1021). 
DATES:  The  public  scoping  period  begins 
with  the  publication  of  this  NOI  and 
will  continue  until  September  6. 1994. 
Written  comments  postmarked  by  that 
date  will  be  considered  in  the 
preparation  of  the  SWEIS.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments  or 
suggestions  on  the  scope  of  the  SWEIS 


or  the  issues  to  be  addressed  should  be 
submitted  to:  Ms.  Beth  Brainard-Jordan. 
Office  of  Communications  and 
Economic  Development  (T117A),  U.S. 
Department  of  Energy.  Rocky  Flats  Field 
Office,  P.O.  Box  928.'Golden,  CO 
80402-0923  (Envelopes  should  be 
marked  "SWEIS.") 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Rocky  Flats 
SWEIS.  please  contact:  Ms.  Patricia 
Powell,  NEPA  Compliance  Officer. 
Environmental  Guidance  Division  (T- 
117).  U.S.  Department  of  Energy.  Rocky 
Flats  Field  Office.  P.O.  Box  928.  Golden. 
CO  80402-0928.  Telephone  number:  1- 
303-966-3260  . 

For  general  information  on  the  DOE 
NEPA  review  process,  please  contact: 
Ms.  Carol  M.  Borgstrom.  Director.  Office 
of  NEPA  Oversight  (EH-25).  U.S. 
Department  of  Energy,  1000 
hidependence  Avenue.  S.W.. 
Washington.  DC  20585,  Telephone 
number:  1-202-586-4600  or  leave  a 
message  at  1-800-472-2756. 

Addresses  of  reading  rooms  where 
additional  SWTIS  information  is 
available  are  listed  under  Public 
Scoping  Process,  below. 
SUPPLEMENTARY  INFORMATION:  Rocky 
Flats,  a  Federal  Gov^nmeiit-owned, 
contractor-operated  racility  near  Golden, 
Colorado,  b^an  operations  in  1952.  The 
site's  primary  mission  was  the 
production  of  component  parts  for 
nuclear  weapons.  Key  production 
activities  involved  the  fabrication  of 
parts  bom  plutonium.  uranium,  and 
nonradioactive  metals,  such  as 
beryllium,  stainless  steel,  and 
aluminum.  Components  made  at  Rocky 
Flats  were  shipped  elsewhere  for 
assembly.  Components  from  obsolete 
nuclear  weapons  were  disassembled 
and  processed  to  recover  plutonium  and 
americiiun  (a  by-product  of  plutoniiun 
radioactive  decay).  Enriched  uranium 
components  were  separated  and 
shipped  elsewhere  for  recycling.  In 
support  of  weapon  component 
fabrication.  Rocky  Flats  operated 
faciUties  for  the  storage,  treatment,  and 
transport  of  waste;  chemical 
laboratories;  research  and  development 
facilities;  and  special  support  operations 
for  other  DOE  facilities. 

In  the  process  of  fulfilUng  its  national 
security  mission.  Rocky  Flats  generated 
waste  materials  that  have  contaminated 
soils,  groundwater,  and  surface  water 
with  chemical  and  radioactive 
substances.  In  1989.  Rocky  Flats  was 
placed  on  the  U.S.  Environmental 
Protection  Agency's  National  Priorities 
List  imder  the  Comprehensive 
Environmental  Respon.se. 
Compensation,  and  Liability  Act  of 
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cleanup,  and  economic  conversion.  The 
SWEIS  will  also  support  project  level 
decisions  within  the  next  5-10  years 
regarding  land  use.  management  of 
nuclear  materials,  deactivation  of  Rocky 
Flats  facilities,  decontamination  and 
decommissioning  of  existing  facilities 
for  conversion  to  beneficial  uses,  need 
for  additional  waste  storage  facilities, 
and  possible  onsite  and  offsite 
transportation  of  radioactive,  hazardous 
and  mixed  wastes.  This  NOI  provides  a 
proposed  action  and  two  alternatives  for 
public  review  and  comment. 

This  notice  supersedes  the  NOI  for  the 
Rockv  Flats  SWEIS  published  at  56  FR 
10548,  March  13,  1991.  and  the  NOI  for 
the  Plutonium  Recovery  Modification 
Project  published  at  55  FR  21919,  May 

22,  1990.  As  a  result  of  the  cancellation 
of  nuclear  weapons  production  at  Rocky 
Flats,  both  the  1991  SWEIS  NOI  and  the 
Plutonium  Recovery  Modification 
Project  NOI  no  longer  reflect  Rocky 
Flats'  current  mission.  Accordingly, 
both  the  1991  SWEIS  NOI  and  the 
Plutonium  Recovery  Modification 
Project  NOI  are  withdrawn. 

Public  Scoping  Process:  To  ensure  the 
SWEIS  addresses  the  full  range  of  issues 
and  alternatives  related  to  this  proposal. 
EXDE  invites  all  interested  parties, 
including  the  general  public,  to  submit 
oral  or  written  comments  on  (he  issues 
to  be  addressed  and  tihe  alternatives  to 
be  analyzed  in  the  SWEIS.  Interested 
parties  may  submit  written  comments  to 
Beth  Brainard-]ordan  at  the  address 
listed  above,  at  facsimile  number  1- 
303-966-6633,  or  at  the  public  scopjng 
meeting. 

DOE  also  invites  all  interested  parties 
to  present  oral  and/or  written  comments 
at  the  public  scoping  meeting  scheduled 
for  August  23, 1994.  In  addition,  parties 
aro  invited  to  offer  comments  or 
suggestions  concerning  the  SWEIS  by 
calling  the  Rocky  Flats  SWEIS 
telephone  hotline  at  1-800-801-2026. 
All  written  and  oral  comments  will  be 
recorded  and  given  equal  weight  in 
prenaration  of  the  Draft  SWEIS. 

Tne  scoping  process  includes 
informal  scoping  workshops,  which 
have  begun  and  will  continue  until  the 
close  of  the  comment  period.  These 
workshops  are  designed  to  provide 
i.nterested  parties  with  an  effective, 
informal  mechanism  for  two-way 
communication  with  DOE.  Dates,  times, 
and  locations  of  the  workshops  will  be 
advertised  locally  in  the  Golden,  CO, 
area. 

A  public  scoping  meeting  is  being 
held  to  assist  in  defining  the  appropriate 
scope  of  the  SWEIS  and  the  significant 
environmental  issues  to  be  addressed. 
This  meeting  is  scheduled  for  August 

23,  1994,  from  2:00  to  4:30  P.M.  and 


from  6:00  to  8:00  P.M.,  at  the  Ar\'ada 
Center  for  the  Arts  and  Humanities. 
6901  Wadsworth  Boulevard,  Ar\ada. 
CO.  This  public  scoping  meeting  will  be 
conducted  by  a  facilitator,  and  will  not  ■ 
be  a  formal  evidentiary  hearing.  The 
facilitator,  DOE  representatives,  and 
members  of  the  public  present  may  ask 
for  clarification  of  comments  and 
statements.  Requests  to  speak  at  the 
meeting  and  requests  for  additional 
information  may  be  made  by  calling  the 
toll-free  telephone  number  1-800-801- 
2026  or  by  facsimile  at  1-303-832- 
9095.  People  may  also  register  at  the 
meeting  to  speak. 

To  ensure  that  all  interested  parties 
have  an  opportunity  to  speak,  five 
minutes  will  be  allotted  for  each 
speaker.  Depending  on  the  number  of 
persons  requesting  to  speak,  the 
facilitator  may  allow  people  to  speak 
more  than  once  or  allot  additional  time 
for  elected  officials,  organizations,  or 
speakers  representing  multiple  parties. 
Persons  speaking  on  behalf  of 
organizations  should  identify  the  name 
of  the  organization  in  their  request  to 
speak.  Persons  who  have  not  submitted 
a  request  to  speak  in  advance  of  the 
public  scoping  meeting,  but  who  have 
registered  at  the  meeting,  will  be  called 
upon  to  speak  in  turn  after  the  pre- 
registered  speakers.  Written  comments 
will  also  be  accepted  at  the  meeting,  and 
speakers  are  encouraged  to  provide 
written  versions  of  their  oral  comments 
for  the  record. 

DOE  is  committed  to  providing 
opportunities  for  the  involvement  of 
interested  individuals  and  groups  in 
this  and  other  DOE  planning  activities. 
DOE  will  publish  additional 
inform.ation  on  the  date  and  location  of 
the  public  scoping  meeting  in  local 
newspapers  well  in  advance  of  the 
scheduled  meeting  date.  If  it  becomes 
necessary  to  change  the  date,  time  or 
location  of  the  public  scoping  meeting, 
the  changes  will  be  aimounced  in 
appropriate  media. 

DOE  will  record  and  prepare 
transcripts  of  the  public  scoping 
meeting  comments.  Interested  parties 
will  be  able  to  review  the  transcripts, 
written  comments,  reference  material, 
related  NEPA  documents,  and 
background  information  on  Rocky  Flats 
during  normal  business  hours  at  the 
following  reading  rooms: 
The  DOE  Freedom  of  Information  Room, 

Room  lE-190,  Forrestal  Building, 

1000  Independence  Avenue,  SW., 

Washington,  DC  20585,  1-202-586- 

6020 
The  Colorado  Department  of  Health, 

4300  Cherry  Creek  Drive  South, 

Building  8-2,  Denver.  CO  80222- 

1530,  1-303-692-2056 
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DCJfv  Rocky  Flats  Public.Reading  Room. 
Front  Range  Community  College 
Library,  3645  West  112th  Avenue. 
Westminster.  CO  80030. 1-303-469- 
4435 
Rocky  Flats  Citizens  .Advisory  Board. 
9035  Wadsworth  Parkway.  Suite 
2250.  Westminster,  CO  80021.  1-303- 
420-7855 
Standley  Lake  Library,  8485  Kipling 
Street.  Arvada.  CO  80005,  I -303-45(5- 
0806 
U.  S.  Environmental  Protection  Agency. 
Superfund  Records  Center,  999  IBth 
Street,  5th  Floor,  Denver,  CO  80202- 
2405. 1-303-293-1807 
DOE  will  prepare  a  SWEIS 
Implementation  Plan  after  completion  of 
the  public  scoping  process.  The  SWEIS 
Implementation  Plan  will  be  placed  in 
the  public  reading  rooms  for  review, 
and  copies  will  be  made  available  to  the 
public  upon  request.  The 
Implementation  Plan  will  be  a  brief 
document  that  will  provide  guidance  for 
the  preparation  of  the  SWEIS  in 
accordance  with  10  CFR  1021.312  and 
will  include  a  discussion  of  the 
intended  scope  and  content  of  the 
SWEIS;  a  summary  of  the  comments 
received  and  their  disposition;  and 
target  dates  for  completion  of  the  Draft 
SWEIS,  Final  SWEIS,  and  issuance  of  a 
Record  of  Decision. 

Preliminary  Alternatives:  This  section 
describes  three  preHminary  alternatives 
that  represent  the  spectrum  of  options 
available  for  future  actions  at  Rocky 
Flats.  Each  alternative  represents  a 
broad  direction  regarding  materials 
management,  waste  management,  and 
site  cleanup  that  DOE  could  take  during 
the  ten-year  period  after  the  issuance  of 
a  Record  of  Decision. 

DOE  recognizes  that  there  may  be  a 
need  to  redefine  these  alternatives  and 
welcomes  comments  on  the  best  way  to 
accomplish  this.  The  actions  DOE 
chooses  to  implement,  through  the 
Record  of  Decision,  may  be  composites 
of  actions  analyzed  in  the  SWEIS 
alternatives.  Proposed  future  actions 
that  are  not  well  enough  defined  to  be 
analyzed  in  the  SWEIS  will  be  subject 
to  separate  NEPA  review  tiered  from  the 
SWEIS. 

Alternative  1 — No  Action:  Analysis  of 
the  no  action  alternative  provides  a 
reference  point  for  comparison  with  the 
environmental  effects  of  the  other 
alternatives  analyzed.  The  No  Action 
alternative  would  include  ongoing 
activities  and  plarmed  activities  for 
which  decisions  have  already  been 
made  to  proceed.  DOE  will  continue  to 
conduct  these  activities  as  the  SWEIS  is 
being  prepared. 

The  ongoing  activities  included  in  the 
(lo  dction  alternative  are  .site  cleanup 


and  minor  facility  upgrades.  E.xamples 
include: 

•  Transfer  of  non-nuclear  weapons 
manufacturing  to  Kansas  City 

•  Continuation  of  remediation  under 
the  Interagency  Agreement 

•  Treatment  and  storage  of  onsite 
wastes  up  to  currently  approved  limits 

•  Shipping  wastes  offsite  to  permitted 
disposal  facilities  that  have  agreed  to 
accept  the  waste 

•  Maintenance  activities 

•  Activities  needed  to  support 
ongoing  site  programs  and  to  safeguard 
nuclear  material 

DOE  is  also  considering  certain 
proposed  actions  for  which  NEPA 
review  may  be  completed  during  the 
preparation  of  the  SWEIS.  DOE  may 
decide  to  proceed  with  actions  for 
which  N'EPA  review  has  been 
completed  and  which  are  allowable  as 
interim  actions  during  the  preparation 
of  the  SWEIS  (see  limitations  stated  in 
40  CFR  1506.1.  for  example).  These 
actions  would  then  become  a  part  of  the 
No  Action  alternative.  Such  planned 
activities  may  include: 

•  Consolidation  of  fissile  materials 
storage  locations 

•  Rehabilitation  of  site  drainage 
ditches 

•  Actinide  solution  processing 

•  Construction  of  a  storage  facility  for 
investigation-derived  material 

The  no  action  alternative  would  not 
include  cleanup  activities  and  waste 
management  activities  that  require  new 
permits  or  tacility  upgrades  that  involve 
major  expansions  or  modifications  to 
existing  buildings.  Transfer  of  buildings 
or  property  to  private  ownership 
(economic  conversion)  would  nofbe 
included  in  the  no  action  alternative. 
Excluding  these  actions  from  this 
alternative  provides  the  reference  j)oint 
that  shows  the  effects  of  site  operations 
with  no  major  improvements  or 
modifications. 

Analysis  of  the  no  action  alternative 
is  required  by  Council  on 
Environmental  QuaUty  and  DOE 
regulations. 

Alternative  2— Proposed  Action:  This 
alternative  encompasses  the  activities 
addressed  in  Alternative  1  plus  other 
actions  necessarj'  to  meet 
environmental,  regulatory,  and  securitv 
requirements  and  other  mission 
objectives  that  would  be  taken  within 
the  ten  years  following  the  Record  of 
Decision.  The  proposed  action  includes 
activities  described  in  the  Transition 
Plan  Report  to  Congress,  the  Rocky  Flats 
Strategic  Flan,  actions  under  discussion 
in  connection  with  the  Rocky  Flats 
Cleanup  Agreement  that  is  currently 
being  negotiated,  emd  anticipated 
activities  under  the  Federal  Facility 


Compliance  Act.  Examples  include,  but 
are  not  limited  to: 

•  Materials  management — 
consolidate  all  non-waste  materials 

•  W'aste  Management — store  onsiti* 
and  dispose  of  offsite:  pretreat.  if 
necessary 

•  Upgrade  buildings  to  meet  the  n»»w 
mission  and  current  regulaton 
requirements 

•  Economic  conversion  to  transfer 
buildings  or  property  to  private  use  or 
ovNTiership 

•  Deactivation  of  onsite  facilities. 
Alternative  3:  This  alternative 

assumes  that  offsite  disposal  facilities 
may  not  be  available  as  envisioned  in 
current  plans,  and  involves  programs 
that  would  create  suitable  facilities  for 
prolonged  storage  of  waste  and  other 
materials.  The  onsite  activities  i.^clud^ff! 
in  Alternative  2.  w  ith  the  exception  of 
economic  conversion,  would  be 
encompassed  by  this  alternative  p!u> 
the  construction  of  onsire  facilities 
suitable  for  storing  nuclear  materials 
and  transuranic  waste  until  offsite 
disposition  is  available.  Low-level  wa>ti 
and  mixed  wastes  would  be  disposed  of 
onsite. 

This  alternative  is  consistent  with  tlie 
current  mission  statement,  but  involves 
design  and  construction  of  additional 
prolonged  onsite  storage  and  disposal 
capacity. 

Preliminary  Issues  To  Be  Addressed: 
The  SWEIS  will  address  the  impacts  of 
the  alternatives  to  the  extent  necessary 
to  make  a  reasoned  choice  among  the 
alternatives,  using  available  data  where 
possible  and  by  obtaining  new  data 
where  necessary.  In  accordance  with 
Council  on  Environmental  Quality 
regulations  (40  CFR  1500.4  and  i 

1502.21).  other  documents,  as 
appropriate,  may  be  incorporated  into 
the  impact  analyses  by  reference,  in 
whole  or  in  part.  The  following 
preliminary  issues  are  presented  to 
facilitate  public  comment  on  the  SWEIS 
This  presentation  is  not  intended  to  be 
all-inclusive  nor  to  be  a 
predetermination  of  impacts  to  be 
considered. 

1.  Land  Use.  The  SWEIS  will  consider 
land  use  planning  issues  in  consultation 
with  the  Citizen's  Advisory  Board, 
including  economic  conversion  and 
potential  land  use  restrictions  based  oti 
residual  contamination  levels. 

2.  Economic  Conversion.  The  impacts 
of  converting  buildings  onsite  and 
portions  of  the  buffer  zone  to  private 
sector  usage,  including  the  impacts  of 
decontaminating  land  and  buildings  for 
economic  conversion. 

3.  Environmental  Restoration.  The 
impacts  of  environmental  restoration 
activities  to  remediate  past  releases  li< 
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ground  water,]  surface  water,  sediment, 
and  soils. 

4.  Waste  Management.  The  impacts  of 
management  (treatment,  storage,  and 
disposal)  of  sdlid  and  liquid  waste, 
including  residues,  non-hazardous, 
hazardous,  anq  mixed  transuranic  and 
low-level  wastes. 

5.  Pollution  Prevention.  The  SVVEIS 
v\rill  consider  Appropriate  and 
innovative  pollution  prevention,  waste 
minimization  j  and  energy  and  water  use 
reduction  tecHnologies,  including 
eliminating  or  significantly  reducing  (a) 
acquisition  of  unnecessary  hazardous 
substances;  ai^d  (b)  energy,  water,  and 
related  enviroiimenfal  impacts  by 
promoting  usa  of  energy  efficiency  and 
renewable  energy  technologies. 

6.  Nuclear  Materials.  The  impacts  of 
storage  and  management  of  nuclear 
materials  until  their  disposition  can  be 
determined. 

7.  Soil,  Watjr,  and  Air.  Potential 
impacts  to  soil,  water,  and  air. 

8.  Sensitive  jEnvironmental  Resources. 
Potential  impacts  to  plants,  animals, 
and  habitat,  including  impacts  to 
floodplains,  wetlands,  and  threatened 
and  endangers  d  species  and  their 
habitat. 

9.  Cultural  F  esources.  Potential 
impacts  to  cultural  resources,  such  as 
historic,  archaeological,  scientific,  or 
other  culturally  important  sites. 

10.  Sodoectniomic.  Potential  impiacts 
to  local  and  regional  socioeconomic 
conditions  and  factors,  including  urban 
encroachment,  employment,  housing, 
tax  base,  and  domm  unity  infrastructure 
and  SCTvices. 

11.  Envirmupental  Justice.  Potential 
disproportionate  impacts  of  DOE 
activities  on  mdnority  or  low-income 
populations. 

12.  Transpoftatioii.  Potential  impacts 
on  the  environinent  and  public  health 
from  the  on-  a>d  off-site  transportation 
of  radioactive  ind/or  hazardous 
materials,  equmment,  products,  and 
wastes. 

13.  Public  ai  d  Occupational  Safety 
and  Health.  Tie  radiological  and  non- 
radiological  injpacts  on  workers  and  the 
public  from  routine  site  operations  and 
potential  accidents. 

14.  Regulato -y  Compliance.  The 
impacts  of  the  alternatives  on 
compliance  of  Rocky  Flats  with 
applicable  Fed  eral  and  State 
requirements. 

Related  Doci  imentation:  NEPA 
documents  tha  I  have  been  or  are  being 
prepared  that  <  oncem  activities  at 
Rocky  Flats  ini  ;lude  the  following: 

1.  Programmbtic  Environmental 
Impact  Statement  for  Environmental 
Restoration  and  Waste  Management 
(EM-PEIS).  Th  8  EM-PEIS  will  analyze 


complex-wide  environmental 
restoration  and  waste  management 
issues  and  ahematives.  DOE  published 
the  NOI  to  prepare  the  EM-PEIS  on 
October  22, 1990  (55  FR  42633)  and 
issued  an  Implementation  Plan  on 
December  23, 1993.  The  Rocky  Flats 
SWEIS  will  discuss  its  relationship  to 
the  EM-PEIS  and  how  issues  addressed 
in  the  EM-PEIS  could  affect  the 
alternatives  analyzed  in  the  SWEIS. 

2.  Proposed  Interim  Storage  of 
Enriched  Uranium  Above  the  Maximum 
Historic  Storage  Levels  at  the  Y-12 
Plant  (Enriched  Uranium  Environmental 
Assessment).  The  Enriched  Uranium 
Environmental  Assessment  will  analyze 
the  treatment  and  storage  of  enriched 
uranium,  including  highly  enriched 
uranyl  nitrates  now  stored  at  Rocky 
Flats  and  at  DOE's  Y-12  Plant  in  Oak 
Ridge,  TN.  DOE  will  incorporate  into 
the  Rocky  Flats  SWEIS,  as  appropriate, 
any  decisions  made  about  interim 
storage  and  treatment  of  highly  enriched 
uranium  as  a  result  of  the  Enriched 
Uranium  Environmental  Assessment. 

3.  Resumption  of  Thermal 
Stabilization  of  Plutonium  in  Building 
707,  Rocky  Flats  Plant:  Environmental 
Assessment  (DOE/EA-0887).  This 
environmental  assessment  analyzed  the 
impacts  of  heating  small  quantities  of 
plutonium  powder  in  gloveboxes,  under 
controlled  conditions,  in  Building  707. 
DOE  issued  a  Finding  of  No  Significant 
Impact  on  February  10, 1994.  The  Rocky 
Flats  SWEIS  will  incorporate  the 
decisions  made  about  thermal 
stabilization  of  plutoniiun  into  the 
Rocky  Flats  SWEIS  and  discuss  how 
issues  addressed  in  the  Building  707 
Environmental  Assessment  could  affect 
the  alternatives  analyzed  in  the  Rocky 
Flats  SWEIS. 

4.  Nonnuclear  Consolidation 
Environmental  Assessment  (DOE/EA- 
0792).  The  Nonnuclear  Consolidation 
Environmental  Assessment  analyzed  the 
DOE's  proposal  to  withdraw  defense 
activities  from  the  Moxmd,  Pinellas,  and 
Rocky  Flats  Plants,  and  consolidate 
most  of  the  nonnuclear  activities  at  the 
Kansas  City  Plant.  Consolidation  was 
evaluated  in  terms  of  operating  costs, 
protection  of  the  environment  and 
public  and  worker  health  and  safety, 
and  preservation  of  technical 
competency  to  meiintain  the  nuclear 
deterrent.  DOE  issued  a  Finding  of  No 
Significant  Impact  on  July  8, 1993.  The 
Rocky  Flats  SWEIS  will  discuss  how 
issues  addressed  in  the  Nonnuclear 
Consolidation  Environmental 
Assessment  could  affect  the  alternatives 
analyzed  in  the  Rocky  Flats  SWEIS. 

5.  Programmatic  Environmental 
Impact  Statement  for  the  Storage  and 
Disposition  of  Fissile  Nuclear  Materials. 


This  Environmental  Impact  Statement 
will  assess  alternatives  and  assist  in 
establishing  a  national  policy  for  the 
long  term  storage  and  disposition  of 
fissile  nuclear  materials.  Any  decisions 
resulting  from  the  Rocky  Flats  SWEIS 
regarding  the  storage  and  disptosition  of 
fissile  nuclear  materials  will  be  interim 
decisions  that  will  not  affect  the  long- 
term,  DOE- wide  decisions  to  be  made 
following  completion  of  the  Nuclear 
Materials  Programmatic  Environmental 
Impact  Statement. 

6.  Site-wide  Environmental  Impact 
Statement  (SWEIS)  for  the  Nevada  Test 
Site  and  Other  Off-site  Test  Locations 
within  the  State  of  Nevada.  This  SWEIS 
would  evaluate  alternative  management 
strategies  for  the  Nevada  Test  Site, 
which  would  support  current  and  future 
defense  related  missions,  research  and 
development,  waste  management, 
environmental  restoration, 
infi^structure  maintenance,  and  facility 
upgrades  and  alternative  uses  over  the 
next  5-10  years.  This  SWEIS  would  also 
address  environmental  restoration  and 
other  related  activities  at  other  offsite 
test  locations  within  the  State  of 
Nevada,  which  include  the  Project 
Shoal  Area,  Central  Nevada  Test  Area, 
Tonopah  Test  Range,  and  portions  of  the 
Nellis  Air  Force  Range.  In  the  Nevada 
SWEIS,  DOE  would  consider  the 
transportation,  management  and 
disposal  at  the  Nevada  Test  Site  of 
wastes  from  other  locations,  including 
the  Rocky  Flats  Envirorunental 
Technology  Site. 

Issued  in  Washington,  DC.  on  July  29, 
1994. 

Tara  J.  OToole, 

Assistant  Secretary,  Environment.  Safetvand 
Health. 

[PR  Doc.  94-19149  Filed  8-4-94;  8:45  ami 
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Kansas  City  Support  Office; 
Noncompetitive  Financial  Assistance 
Award;  Kansas  State  University, 
Engineering  Extension  Service 

agency:  Department  of  Energy. 

ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Kansas  City  Support 
Office  announces  that,  pursuant  to  the 
DOE  Financial  Assistance  Rules  10  CFR 
600.7(b)(2),  DOE  intends  to  make  a 
noncompetitive  financial  assistance 
award  to  Kansas  State  University, 
Engineering  Extension  Service  (KSU/ 
EES),  for  technical  assistance  in  the 
DOE/HUD  Base  System  Analysis 
Maintenance  Program. 
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PROJECT  PERIOD:  The  projeci  period  for 
the  grant  award  is  extended  12  months 
to  September  30, 1995.  Total  funding  for 
the  FY94  portion  of  the  project  is 
expected  to  be  approximately  $15,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirk  M.  Bond,  Program  Engineer,  (816) 
426-7054  or  JoAnn  Timm,  Contracting 
Officer,  (816)  426-3116  at  U.S. 
Department  of  Energy,  Kansas  City 
Regional  Support  Office,  91 1  Walnut 
St.,  Suite  1411,  Kansas  City,  MO  64106- 
2024  FAX:  (810)  426-6860. 
SUPPLEMENTARY  INFORMATION:  KSU/EES 
provided  technical,  computer,  and 
software  support  for  the  DOE/HUD 
Initiative  in  FY91,  FY92  and  FY93.  That 
effort  will  be  continued  and  evolve  in 
the  FY94  project  effort.  KSU/EES  will: 
(1)  secure  needed  modifications  to  the 
utility  record  system  software  (ENACT- 
2)  developed  by  the  Washington  State 
Energy  Office;  (2)  as.sist  in 
io.stitutionalizing  the  revised  software 
into  the  HUD/PHA  management 
process;  (3)  develop  a  summary  report 
on  the  efficacy  of  the  ENACT-2  program 
for  HUD  and  PHAs  energy  management, 
and  make  recommendations  on 
additional  software  enhancements,  how 
to  facilitate  its  national  replication  in 
the  HUD/PHA  management  system/ 
interface.  Due  to  their  prior 
involvement,  and  associated  experience, 
their  staff  is  uniquely  qualified  to 
continue  the  efforts  associated  with 
their  assigned  tasks.  KSU/EES  has 
expended  much  lime  and  effort  in 
helping  analyze  the  extensive 
engineering  and  facility  management 
relationships  and  complexities  that  are 
associated  with  the  program.  It  would 
not  be  cost  effective  to  sever  that  base 
of  knowledge  in  either  time  or  funds 
because  competition  for  support  would 
have  a  significant  adverse  effect  on 
continuity  and  completion  of  the  project 
in  the  time  frame  approved  by  DOE 
Washington. 

Issued  in  Golden,  Colorado  on  (uly  20. 
1994. 

|ohn  W.  Meeker, 

Chief.  Procurement  Team.  CU. 

IFR  Dot .  94-19151  Filed  8-4-94;  8  45  ami 

BIUJMO  CODE  e4S0-01-M 


Financial  Assistance  Award:  The  State 
of  Illinois 

AGENCY:  Departiueiii  "f  Enerj^y. 
Filtsburgh  Energy  Techiio'opy  Ct^ntor. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Department  of  Energy 
(DOE).  Pittsburgh  Energy  Technology 
(*nl«r,  announces  that  pursuant  to  10 
CIR r.00.7(b)(2)(i) criteria  (A).  (B). and 


(D)  it  intends  to  make  a  Non- 
Competitive  Financial  Assistance 
Award  (Cooperative  Agreement)  to  the 
State  of  Illinois  for  the  "Support  of  High 
Sulfur  Coal  Research." 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Center,  P.O.  Box  10940. 
MS  921-118,  Pittsburgh,  PA  15236. 
Attn.:  Nancy  Toppetta,  Telephone:  (412) 
892-5715. 

SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  program  is  to  continue 
broad-based  research  on  high  sulfur  coal 
and  thereby  expand  the  technology  base 
that  will  allow  for  the  increased  use  of 
high  sulfur  coals  in  an  economicaliy 
and  environmentally  acceptable 
mamier.  The  following  are  areas  in 
which  research  will  be  conducted:  Cxial 
preparation  (Cleaning,  Characteri/Jtion. 
and  Reconstruction);  Gas  cleanup 
(Combustion  and  Gasification  Gas 
Cleanup);  Coal-Related  waste 
management  (Combustor,  Gasifier. 
Preparation  Plant,  and  FGD  Waste);  Coal 
conversion  (Gasification,  Liquefdction, 
Mild  Gasification  and  Processing); 
Develop  advanced  combustion 
technologies  and  perform  co;nbustion 
testing;  and  other  activities  which 
include  technology  transfer  activities, 
operation  of  the  coal  sample  bank, 
market  surveys/analyses  mid  addressing 
global  climate  issues. 

In  accordance  with  criteria  under  10 
CFR  600.7(b)(2)(i)  criteria  (A).  (B).  and 
(D),  the  State  of  lUinois  has  been 
sc^lected  as  the  cooperative  agreement 
recipient.  Criterion  (A)  is  satisfied  since 
the  research  effort  to  be  supported  is  a 
continuation  of  work  presently  being 
jointly  funded  by  DOE  and  S*. '.,  of 
Illinois.  Criterion  (B)  is  satisfied  since 
similar  research  projects  would  be 
conducted  by  the  State ^sing  their  own 
resources;  however,  additional  DOE 
support  will  enhance  the  public  benefit 
by  permitting  a  larger  number  of  more 
complex  projects  to  be  supported. 
Presently,  neither  the  State  nor  DOE 
know  of  another  entity  which  is 
conducting  or  is  planning  to  conduct  a 
similar  high-sulfur  coal  research 
activity.  Criterion  (D)  is  also  satisfied. 
The  State  has  the  unique  domestic 
capability  necessary  to  perform  the  " 
planned  research  activities  in  view  of 
the  extensive  program  it  has  already 
conducted.  The  State  also  maintains  a 
large  database  along  with  expertise 
gained  tlirough  its  Department  of  Energy 
&  Natural  Resources,  Illinois  Coal 
Development  Board,  Illinois  Clean  Coal 
Institute.  Coal  Industry  Committee,  and 
other  dedicated  State  agencies. 


The  project  period  fur  the  cooperative 
agreement  is  for  three  years  with  an    • 
initial  funding  period  of  twelve  months. 
The  estimated  value  for  the  initial 
funding  period  is  52,000,000.00.  The 
Slate  of  Illinois  is  required  to  provide  at 
least  fifty  percent  cost  sharing  from  non- 
federal sources. 

Issued  in  VVdshington.  DC  on  July  li.  1994 
Richard  0.  Rogus. 
Ccntrarting  Officer. 

[FR  Doc.  94-19150  Filed  3-^^-94.  8:4.3  ami 
KLLtNG  CODE  S4S9-01-M 


Chicago  Field  Office.  NREL  Area 
Office;  Federal  Assistance  Award  to 
Photonic  Sensor  Systems,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  .^ward. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  annoimcing  its  intention  to 
enter  into  a  cooperative  agreement  with 
Photonic  Sensor  Systems.  Inc.  (PSS). 
This  new  cooperative  agreement  will  in 
effect  continue  a  research  project  that 
had  been  funded  by  the  Department 
with  Georgia  Tech  Research  Corp. 
(GTRC),  (an  affiliate  of  the  Georgia 
Institute  of  Technology)  for 
development  of  a  sensor  system  to 
monitor  ammonia. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  thi; 
U.S.  Department  of  Energv.  Golden 
Field  Office,  1617  Cole  Blvd..  Golden. 
Colorado  80401.  Attention:  J.  K.  Lewis, 
Contract  Specialist  or  call  (303)  275- 
4739.  The  Contracting  Officer  is  John  W. 
Meeker. 

SUPPLEMENTARY  INFORMATION:  With 
assistance  from  DOE  through 
Cooperative  Agreement  #  DE-FC02- 
89ID12905,  GTRC  developed  an  optical 
sensor  for  real  time  detection  of 
ammonia.  The  original  application  was 
to  monitor  ammonia  transfer  from 
agricultural  croplands,  and  thereby 
reduce  the  amount  of  nitrogen  fertilizer 
used;  however,  PSS  has  determined  that 
the  sensor  can  also  facilitate  the  use  of 
ammonia  in  a  variety  of  industrial 
applications  such  as  large  scale 
reftigeration  where  the  use  of  ammonia 
as  the  refrigerant  has  development  of 
the  sensor  through  commercial 
prototype  and  evaluation  of  this 
prototype  in  full-scale  agricultural  and 
industrial  settings.. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  the  satisfactor\' 
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completion  c  f,  and  is  a  continuation  of. 
an  activity  pi  esently  being  funded  by 
DOE.  and  for  which  competition  for 
support  wou  d  have  a  significant 
adverse  effec :  on  continuity  and 
satisfactory  completion  of  the  activity. 
Also,  the  app  licant  has  exclusive 
domestic  cap  ability  to  perform  the 
activity  succi  issfully  based  on 
ownership  ol  the  fundamental  patent 
rights  and  te<  hnical  expertise  gained  in 
the  earlier  ph  ases  of  the  project. 

DOE  fundi  ig  for  the  proposed  activity 
is  estimated  I  o  be  $605,000  and  PSS's 
share  is  estin  ated  to  be  $332,000  for  a 
total  of  $937.  )00  over  a  three  year 
project  penof . 

Issued  in  Co  den,  CO  on  July  25,  1994. 
John  Meeker, 

Contract  Officir,  GO. 

|FR  Doc.  94-1?  152  Filed  8-4-94;  8:45  ami 

BILLING  COOC  M  0-Ot-M 


Golden  Field 

Assistance 

Inc. 


AGENCY 
ACTION:  Notide 
Financial 


Office;  Federal 
Award  to  Thermotrex  East, 


Department  of  Energy. 
of  Noncompetitive 
Award. 


As!  istance . 


summary:  Th  t  U.S.  Department  of 
Energy  (DOE] ,  pursuant  to  the  DOE 
Financial  Ass  istance  Rules.  10  CFR 
600.7,  is  anm  uncing  its  intention  to 
award  a  grant!  to  Thermotrex  East,  Inc. 
for  continuin  ;  research  and 
development  activities  to  advance  the 
commercialization  of  chemical  vapor 
composite  (C  /C)  materials. 
ADDRESSES:  C  uestions  regarding  this 
announcemei  it  may  be  addressed  to  the 
U.S.  Departm  jnt  of  Energy,  Golden 
Office.  1617  ( lole  Blvd.,  Golden. 
Colorado  804  )1,  Attention:  Matt  Barron, 
Contract  Spe<iahst  at  (303)  275-4787. 
The  Contract  ng  Officer  is  John  W. 
Meeker.  The  "roject  Manager  is  G. 
WiUiam  Ives  it  (303)  275-4755. 
SUPP1.EMENTA  lY  mFORMATION: 
Thermotrex  E  ast.  Inc.  has  been 
conducting  n  search  for  a  number  of 
years  to  deve  op  CVC  materials  with  the 
strength  and  1  oughness  for  high- 
temperature  i  idustrial  applications  at 
costs  which  a  -e  superior  to  current 
technology.  S  iccessful  completion  of 
this  research  md  demonstration  project 
will  advance  he  goal  to  further  develop 
and  demonstj  ate  composite  ceramic 
materials  for  i  ndustrial  application. 

DOE  has  p€  rformed  a  review  in 
accordance  w  th  10  CFR  600.7  and  has 
determined  tl  at  the  applicant  had  an 
exclusive  dor  lestic  capability  to 
perform  the  p  oposed  activity 
successfully,  ^'hermotrex  East,  Inc.  has 


conducted  prior  research  into  this 
project,  has  proprietary  data  necessary 
to  further  develop  the  process,  and  has 
the  requisite  technical  expertise 
necessary  to  conduct  this  project. 
Subject  to  eligibility  determinations,  the 
Department  of  Energy  intends  to  make 
a  financial  assistance  award  to 
Thermotrex  East,  Inc.  to  undertake  this 
activity. 

The  total  project  is  estimated  to  cost 
$1,357,100  of  which  $407,100  will  be 
provided  by  the  participant  and 
$950,000  will  be  provided  by  DOE.  The 
anticipated  period  of  performance  is 
twelve  (12)  months. 

Issued  in  Golden,  Colorado  on  July  20. 
1994. 

John  W.  Meeker. 

Contracting  Officer. 

(FR  Doc.  94-19153  Filed  8-1-94:  8:45  am) 

BiLUNG  COOe  MSO-OI-M 


Golden  Field  Office;  Grant  Award  to 
the  University  of  Pittsburgh 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7.  is  announcing  its  intention  to 
award  a  grant  to  the  University  of 
Pittsburgh  for  continuing  research 
activities  to  advance  the  state-of-the-art 
in  designing  macromolecular  electron 
delivery  systems  for  artificial 
biocatalysis. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Office,  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  John  K. 
Lewis,  Contract  Specialist  at  (303)  275- 
4787.  The  Contracting  Officer  is  John  \V. 
Meeker  at  (303)  275-4787.  The  Project 
Officer  is  G.  William  Ives  at  (303)  275- 
4755. 

SUPPLEMENTARY  INFORMATION:  The 
University  of  Pittsburgh  has  been 
conducting  research  for  a  number  of 
years  to  develop  electron  delivery 
systems  for  artificial  biocatalysis. 
Successful  completion  of  this  research 
will  advance  the  goal  to  further  develop 
the  mapping  of  electron  transfer 
pathways  and  to  investigate  multiple 
electron  transfer  reaction  mechanisms 
necessary  to  reduce  CO7.  This  work  is 
an  extension  of  work  currently  being 
funded  by  DOE  and  competition  for  this 
effort  would  have  a  significant  adverse 
impact  on  the  continuity  of  this  research 
program.  The  applicant  has  an  exclusive 
domestic  capability  to  perform  this 


activity  successfully  because  of  the 
unique  expertise  of  the  principal 
investigator  and  the  unique  laboratory 
facility  designed  to  support  these 
efforts. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  satisfactorily 
complete  the  current  project.  DOE 
funding  for  this  grant  is  estimated  at 
$300,000  and  the  anticipated  period  of 
performance  is  thirty-six  (36)  months. 

Issued  in  Golden,  Colorado  on  July  25, 
1994. 

John  W.  Meeker, 

Contracting  Officer. 

|FR  Doc.  94-19154  Filed  8-4-94;  8:45  am) 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-682-000] 

Southern  Natural  Gas  Company; 
Application 

August  1,  1994. 

Take  notice  that  on  July  22, 1994, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  (NGA),  as  amended,  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  (18  CFR 
157.7),  Southern  Natural  Gas  Company 
(Applicant),  P.O.  Box  2563, 
Birmingham,  Alabama  35202,  filed  an 
application  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction,  installation  and 
operation  of  pipeline,  measurement  and 
related  appurtenant  facilities,  as  more 
fully  set  forth  in  the  appHcation  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Applicant  states  it  has 
received  long-term  commitments  for 
firm  transportation  service  under  its  FT 
Rate  Schedule  from  the  Citizens  Gas 
Utility  District,  Cookeville  Gas 
Department.  Etowah  Utilities.  Hawkins 
County  Gas  Utility.  Jefferson-Cocke 
County  Utility  District.  Knoxville 
Utilities  Board.  Loudon  Utihties. 
Middle  Tennessee  Natural  Gas  Utility 
District.  Oak  Ridge  Utility  District, 
Powell-Clinch  Utility  District  and 
United  Cities  Gas  Company,  hereinafter 
referred  to  as  "Customers",  for  a  total 
subscription  of  11,350  Mcf  per  day  of 
firm  transportation  service  to  the 
Customers.  Applicant  requests 
authorization  to  construct,  install  and 
operate  approximately  21  miles  of  12- 
inch  pipeline  and  the  necessary 
measurement  facilities  to  comiect  its 
system  at  or  near  mile  post  101.44  on  its 
Chattanooga  Branch  Line  in  Catoosa 


County,  Georgia,  with  the  facilities  of 
Tenneco  East.  L.P..  in  Bradley  County. 
Termessee. 

The  estimated  cost  of  the  proposed 
facilities  is  $6,951,000.  Although  a  final 
plan  of  financing  has  not  been 
determined.  Applicant  states  that  the 
costs  of  construction  will  be  financed 
initially  by  short-term  financing  and/or 
available  cash  irom  operations,  and. 
ultimately,  by  permanent  financing.  In 
addition.  Applicant  requests  the 
Conunission  waive  all  applicable 
provisions  of  its  tariff  and  §  284.7  of  the 
Commission's  Regulations  so  that  the 
Customers  will  not  have  to  pay  any  GSR 
surcharges  or  transition  costs  on 
Applicant's  system.  Apphcant  requests 
Commission  approval  of  the  application 
by  June  1,  1995,  so  that  facilities  will  be 
available  for  service  to  the  Customers  on 
or  before  November  1. 1995. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
21,  1994.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  i>erson  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  interv-ene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  inter\'ene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given.    - 

Uilder  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
.  [FR  Doc.  94-19092  Filed  8-*-94;  8.45  am] 
BILUNG  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4713-9J 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  18. 1994  Through  July  22, 
1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  08.  1994 
(59  FR  16807). 

DRAFT  EISs 

ERP  No.  D-DOE-K06006-NV  Rating 
EC2,  Pinon  Pine  Coal-Fired  Power 
Project,  Construction,  Operation  and 
Maintenance,  Funding,  Tracv  Power 
Station.  Storey  County.  NV. 
Summary:  EPA  expressed 
environmental  concerns  regarding  the 
project's  potential  impacts  to  air  quality 
and  the  need  for  additional  information 
regarding  best  available  control 
technology,  for  particulates.  EPA  also 
expressed  concerns  regarding  potential 
impacts  to  water  quality  and  biological 
resources,  and  recommended  that  the 
final  EIS  provide  additional  information 
in  this  respect. 

ERP  No.  D-FHVV-L40184-WA  Rating 
EC2,  VVA-167  Corridor  Adoption.  WA- 
167  Freeway  Extension  from  WA-167/ 
Meridian  Street  North  in  the  City  of 
Puyallup  to  the  proposed  WA-509 
Freeway/East-VVest  Afignment  in  the 
City  of  Tacoma.  Funding  and  COE 
Section  404  Permit.  Pierce  County.  \VA. 

Summary:  EPA  expressed 
environmental  concerns  based  on  the 
need  to  identify  the  corridor  alternative 
with  the  least  environmentally 
damaging  wetlands  impacts.  EPA 
requested  additional  clarification 
whether  the  analysis  of  proposed 
mitigation  was  detailed  enough  to 
identify  any  major  issues  or  costs 
associated  with  each  corridor 
alternative. 


ERP  No.  D-FHW-L40191-AK  Rating 
EC2.  Whittier  Access  Projeci, 
Construction  between  Port  of  Whittier 
and  Seward  Highway.  Funding.  Right- 
of-Way  Agreement  and  COE  Section  10 
and  404  Permits.  Chugauch  National 
Forest,  Municipality  of  Anchorage.  City 
of  Whittier.  AK. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
hazardous  waste  sites,  air  and  water 
quality  and  cumulative  effects.  EPA 
requested  additional  information  be 
included  in  the  final  EIS  concerning 
these  issues. 

ERP  No.  DS-NPS-F61015-IN  Rating 
EC2,  Gary  Marina  Development, 
Updated  Information  for  the  New 
Access  Alternatives.  Approval  and 
Right-of-Way  Permit,  Indiana  Dunes 
National  Lakeshore.  City  of  Gary,  Lake 
County,  IN. 

Summary:  EPA  expressed 
environmental  concerns  based  on 
potential  impacts  to  surface  water, 
groundwater  and  wetlands,  and  meeting 
RCRA  corrective  action  provisions.  EPA 
requested  additional  information  on 
these  aspects  be  provided  in  the  FEIS. 

Final  EISs 

ERP  No.  F-AFS-L61196-OR,  Snake 
River  Recreation  Wild  and  Scenic  River 
Management  Plan.  Implementation. 
Hells  Canyon  National  Recreation  Area, 
Wallowa- Whitman  National  Forest  and 
Nez  Perce  and  Payette  NaUonal  Forests. 
Bake  and  Wallowa  Counties.  OR,  and 
Nez  Perce,  Idaho  and  Adams  Counties, 
ED. 

Summary:  EPA  provided  no  formal 
written  comments.  EPA  had  no 
objection  to  the  preferred  alternatives  as 
described  in  the  final  EIS. 

ERP  No.  F-BLM-L60100-ID,  Twin 
Falls  County  Solid  Waste  Landfill 
Facility  Construction  and  Operation. 
Land  Acquisition,  Twin  Falls  County, 
ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 
ERP  No.  F-COE-L28006-OR,  Barney 
Reservoir  Expansion  Project.  Increasing 
Municipal  Water  Supply  on  the  Middle 
Fork  of  the  North  Fork  trash  River,  COE 
Section  404  Permit  Issuance. 
Washington  County,  OR. 

Summary:  EPA  had  no  objections  to 
this  project. 

ERP  No.  F-FAA-G51027-AR, 
Northwest  Arkansas  Regional  Airport. 
Construction  of  Replacement  Airport  for 
Drake  Field  in  Fayetteville.  Funding. 
Land  Acquisition  and  Airport  Layout 
Plan.  City  of  Fayetteville.  AR. 

Summary:  EPA  review  of  the 
information  presented,  finds  that  all 
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areas  of  EPA  responsibilities  £ind 
concerns  hav  b  been  adequately 
addressed  in  the  Bnal  EIS. 

ERP  No.  F4FAA-L51041-AK. 
Anchorage  Iijtemational  Airport 
Instrument  Landing  Systems  (ILS). 
Construction^ and  Operation.  Install  ILS 
on  Runway  W.  Approval.  Funding  and 
CX)E  Section  j404  Permit.  Anchorage. 
AK. 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  FEIS. 

ERP  No.  F-  FHW-G40135-AR. 
Newport/US  B3/US  67  Construction.  - 
Newport  to  V  Walnut  Ridge/Hoxie. 
Funding  and  COE  Section  404  Permit. 
Jackson.  Law  rence.  Craighead  and 
Poinsett  Cou  ities.  AR. 

Summary.  EPA  had  no  objection  to 
implementat  on  of  the  preferred 
alternative. 

ERP  No.  F-  UAF-K11052-CA.  Travis 
Air  Force  Bai  e.  Defense  Base  Closure 
and  Realigmient.  KC-10  Aircraft 
Realignment  and  Additional  KC-10 
Basing  Proposal,  Fairfield.  CA. 


Sum/nary: 
resppnded  to 
raised  on  the 


:  The  final  EIS  generally 
the  concerns  EP.\  had 
draft  EIS. 
ERP  No.  F:^-FHW-F40170-MN.  TH- 
610  Construction.  1-94  in  Maple  Grove 

Brooklyn  Park,  Additional 
Funding  and  COE  Section  404  Permit. 
Hennepin  Q  unty.  MN. 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative 

Dated:  Aug»JSt2,  1994 
VViUiam  D.  Di(  Jierson, 

Deputy  DiTect^  It 
IFR  Doc.  94-1  K)02 

BILLING  CODE  69  BO-SO-U 


(ER-f  RL-471  \-8\ 


Environmental 
Notice  of 


Impact  Statements; 
Availability 


Weekly  rei 
Impact  Statetnents 
Through  Jul 
CFR  1506.9. 


EIS  No.  940304 
Safe  Interi  n 
Wastes.  Dfuble 
and  Cross 
(CSTS)  Cohstruct 
Adams.  Ri  chland 
Benton  an  1 
Due:  Septi  mber 
Don  Alexander 

EIS  No.  940 
FHW.  VA, 
Transport:  it 


Office  of  Federal  Activities 
Filed  8-4-94;  8:45  ami 


Responsible  Agency:  Office  of  Federal 
Activities.  G  ineral  Information  (202) 
260-5076  Of  (202) 260-5073. 


<  «ipt  of  Environmental 

Filed  July  25. 1994 
29,  1994  Pursuant  to  40 


DR.^FT  EIS.  DOE.  WA. 
Storage  of  Hanford  Tank 
Shell  Tanks  (bSTs) 
Site  Transfer  System 

ion.  Hanford  Site. 
Washington. 
Franklin  Counties.  WA, 
19.  1994.  Contact:  Dr 
(509) 372-2453. 
99,  FINAL  SUPPLEMENT. 
VA-234  Bypass  Corridor 
ion  Improvrmrnt.  V.\-619 


at  Independent  Hill  to  US  15  at 
Woolsey.  Updated  and  New 
Information,  Funding.  City  of 
Manassas.  Prince  William  County, 
VA.  Due:  September  06.  1994, 
Contact  James  M.  Tumlin  (804)  771- 
2371. 

EIS  No.  940300.  DRAFT  EIS.  FHW.  NH. 
Broad  Street  Pajkway  Project. 
Construction.  Board  Street  near  Exit  6 
of  the  FE  Everett  Turnpike  on  the 
North  to  the  West  Hollis  Street/ 
Kinsley  Street  area  near  Pine  Street  on 
the  South,  Funding  and  Possible  COE 
Section  404  Permit.  Hillsborough 
County.  NH,  Due:  September  19, 
1994,  Contact:  William  F.  ODonnell 
(603) 225-1608. 

EIS  No.  940301.  DRAFT  EIS.  FHW,  CA. 
US  101  Realignment  Construction, 
near  Gushing  Creek  from  Mile  Post 
20.3  to  22.3  South  of  Crescent  City. 
Funding  and  COE  Permits.  Del  Norte 
County,  CA.  Due:  September  19,  1994. 
Contact:  John  R.  Schultz  (916)  551- 
1314. 

EIS  No.  940302.  FINAL  EIS.  SRV,  IN, 
Patoka  River  National  Wetlands 
Project,  Land  Acquisition  for  Fish  and 
Wildlife  Protection  and  Management. 
Funding  and  COE  Section  404  Permit, 
Gibson  and  Pike  Counties.  IN,  Due: 
September  06. 1994.  Contact:  WilUam 
McCoy  (812)  749-3199. 

EIS  No.  940303.  LEGISLATIVE  DRAFT 
EIS.  AFS,  NC.  North  Fork  Mills.  South 
Fork  Mills  and  Mills  Rivers  Wild  and 
Scenic  River  Study.  Designation 
Nondesignation.  into  the  National 
Wild  and  Scenic  River  System.  Pisgah 
National  Forest.  Henderson  and 
Transylvania  Counties,  NC,  Due; 
September  30, 1994.  Contact:  Randle 
G.  Phillips  (704)  257-4200. 

EIS  No.  940305,  FINAL  SUPPLEMENT, 
USN,  WA.  US  West  Coast 
Homeporting  Program  for  Fast  Combat 
Support  Ships  (AOE-6  Class). 
Updated  Information  concerning 
Dredging  and  Dredge  Disposal  at  Pier 
D  Naval  Shipyard  Puget  Sound  for  the 
Berthing  of  (AOE-6  Class)  Ships  and 
Temporary  Berthing  of  Deep-Draft 
Vessels.  Sinchar  Inlet,  Bremerton, 
WA,  Due:  September  06. 1994. 
Contact:  Peter  W.  Havens  (206)  396- 
5976. 

EIS  No.  940306.  FINAL  EIS.  DOE,  WA. 
ID,  WY,  CO,  CA.  OR.  MT.  UT.  NM. 
NV.  AZ.  PacifiCorp  Capacity  Power 
Sale  Contract  for  1100  Megawatts 
(MW)  Long-Term  Contract  for  Peaking 
Capacity,  Implementation.  WA.  OR. 
ID,  MT,  WY,  UT.  CO.  CA.  NV.  AZ. 
NM  and  British  Colimibia.  Due: 
September  06, 1994,  Contact:  Michael 
Ary  (503)  230-^259. 

EIS  No.  940307,  DRAFT  SUPPLEMENT 
EIS.  AFS,  UT.  Gardner  Canyon 


Gypsum  Open  Pit  Mine,  Development 
and  Operation.  Updated  Information, 
Speciai-Use-Permit  and  Possible  COE 
Section  404  Permit.  Mount  Nebo 
Wilderness  Area,  Uinta  National 
-  Forest.  Juab  County,  UT.  Due:  October 
01.  1994,  Contact:  Mark  Scnsibaugh 
(801) 798-3571. 
"EIS  No.  940308.  FINAL  EIS.  DOE.  FL, 
Adoption  Tampa  Electric — Polk  115D 
MegWatt  Power  Station  Construction 
and  Operation.  NPDES  and  COE 
Section  404  Permits.  Polk  County,  FL, 
Contact:  Bruce  Buvingcr  (304)  291- 
4379. 

The  US  Department  of  Energy's  has 
adopted  the  US  Environmental 
Protection  Agency's  final  EIS  filed  on  6- 
.03-94.  TheTX3E  was  a  Cooperating 
Agency  for  the  above  final  EIS. 
Recirculation  of  the  document  is  not 
necessary  Under  §  1506.3(c)  of  the 
Council  on  Environmental  Quality 
Regulations. 

EIS  No. ^40309,  FINAL  EIS,  DOE.  OR, 
Coyote  Springs  Cogeneration  Project . 
General  Transmission  Agreement 
Revision  for  Construction  and 
Operations  of  the  Coyote  Springs 
Interconnection,  Implementation  and 
COE  Permits.  Morrow  County.  OR, 
Due;  September  06,  1994.  Contact: 
Ken  Bamhart  (503)  230-3667. 
EIS  No.  940310.  HNAL  EIS.  NPS.  WA, 
Hanford Heach  of  the  Columbia  River 
Comprehensive  River  Conservation 
Study.  Designation  or 
Nondesignation.  National  Wildlife 
Refuge  with  Wild  and  Scenic  River 
Overlay,  Benton.  Grant  and  Franklin 
Counties,  WA, Due:  September  06. 
1994.  Contact:  Ms.  Kristen  Sycamore 
(2061220-4115. 
EIS  No.  940311.  DRAFT  EIS.  FRC.  CA, 
Clavey  River  Hydroelectric  Project 
(FERC  »  10081).  Construction, 
Operation  and  Maintenance  Lit;ense, 
USES  Special-Use-Permit.  BLM  Right- 
of-Way  Permit  and  COE  Section  404 
Permit  Issuance,  Tuolumne  County. 
CA,  Due:  September  19. 1994, 
Contact:  Mr.  Thomas  Camp  (202)  219- 
2832. 

Dated:  August  1.  1994. 
William  D.  Dickerson, 
Deputy  Director,  Office  of  Federal  Activities 
[PR  Doc.  94-19003  Filed  8-^1-94:  8:45  ami 

BILLING  CODE  SS60-60-U 


(OPPT-59340;  FRL-4904-3J 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  ejcemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-94-1 5.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  July  25. 1994.  Written 
comments  vol)  be  received  until  August 
22,1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edna  Pleasants,  New  Chemicals  Branch, 
Chemical  Control  Division  (7405). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-613,  401  M  St.,  SW.. 
Washington,  DC  20460,  (202)  260-4142. 
SUPPt-EMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injiuy. 

Inadvertently,  notice  of  receipt  of  the 
apphcation  was  not  published. 
Therefore,  an  opportimity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NaC),  Rm.  NE-B607  at  the  above 
address  between  12  noon  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA  may  modify  or  revoke  the 
test  marketing  exemption  if  comments 
are  received  which  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  an 
unreasonable  risk  of  injuiy. 

EPA  hereby  approves  'IT4E-94-1 5. 
EPA  had  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment,  ftoduction  volume, 
use,  and  the  niunber  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 
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The  following  additional  restriction 
applies  to  TME-94-1 5: 

The  Company  is  prohibited  fi-om  any 
predictable  or  purposeful  release  of  the 
PMN  substance,  or  any  waste  stream 
from  manufacture,  processing,  or  use 
containing  the  PMN  substance,  to  the 
waters  of  the  United  States. 

T-94-15 

Date  of  Receipt:  ]une  10,  1994.  The 
extended  comment  period  will  close 
(insert  date  15  days  after  date  of 
publication  in  the  Federal  Register); 

Applicant:  A  and  R  materials,  Inc. 

Chemical:  Isotopically  ahered  zinc 
oxide  (lAZO). 

t/serChemical  additive  to  nuclear 
power  plant  coolant. 

Production  Volume:  1,000  Kilograms. 

Number  of  Customers:  One. 

Test  Marketing  Period:  Twelve 
months,  commencing  on  the  first  day  of 
manufacture  under  this  exemption. 

Risk  Assessment:  EPA  identified  no 
significant  health  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health.  EPA  has  concluded,  if  the  TME 
substance  were  to  be  released  to  surface 
water,  the  TME  substance  may  present 
an  unreasonable  risk  of  injury  to  the 
environment.  Therefore,  the  company  is 
prohibited  from  any  predictable  or 
purposeful  release  of  the  TME 
substance,  or  any  waste  stream  fi-om 
manufacture,  processing,  or  use 
containing  the  TME  substance,  to  the 
waters  of  the  United  States. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  enviroimaent. 

List  of  Subjects 

Environmental  protection,  Test 
marketing  e;xemptions. 

Dated:  July  25, 1994. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  94-19195  Filed  8-4-94;  8:45  ami 
BILUNQ  CODE  6560-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infomiation  Collections 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Commimications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  pubhc 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair.  Federal 
Communications  Commission,  (202) 
418-1379. 

OMB  Control  No.:  3060-0168 

Title:  Reports  of  Proposed  Changes  in 
Depreciation  Rates — Section  43.43 
Expiration  Date:  10/31/96 
Estimated  Aimual  Burden:  120,000 
total  hours;  10,000  hours  per  response. 

Description:  Section  220(b)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  Section  220(b), 
requires  the  Commission  to  prescribe 
depreciation  charges  for  the  subject 
carriers.  Section  219  of  the  Act  requires 
annual  and  other  reports  from  the 
carriers.  Section  43.43  of  the 
Commission's  Rules  establishes  the 
reporting  requirements  for  depreciation 
prescription  purposes.  Commimication 
common  carriers  with  annual  operating 
revenues  of  $100  million  or  more  that 
the  Commission  has  found  to  be 
dominant  must  file  information 
specified  in  Section  43.43  before  making 
my  change  in  the  depreciation  rates 
applicable  to  their  operating  plant.  The 
Commission  uses  the  information  to 
establish  proper  depreciation  rates  to  be 
charged  by  the  carriers,  pursuant  to 
Section  220(b)  of  the  Act.  The 
information  serves  as  the  basis  for 
depreciation  analyses  made  by  the 
Description  Rates  Branch  in  establishing 
the  aforementioned  rates.  Without  this 
information,  the  vaUdity  of  the  ca.Tiers* 
depreciation  poHcies  could  not  be 
ascertained.  In  the  Report  and  Order  in 
CC  Docket  No.  92-296  (released  10/20/ 
93)  (Depreciation  Simplification  Order), 
the  Commission  streamlined  its 
depreciation  prescription  process  for 
local  exchange  carriers  (LECs)  regulated 
under  its  price  cap  regulatory  scheme  by 
adopting  a  modified  basic  factor  range 
approach.  In  the  Second  Report  and 
Order  issued  in  CC  Docket  No.  92-296, 
the  Commission  adopted  the  initial  set 
of  accounts  and  ranges  for  the  price  cap 
LECs  and  terminated  phase  one  of  the 
implementation  process.  Ranges  will  be 
set  for  the  remaining  accounts  later  this 
year. 
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OMBContro  No.:  3060-0463 

Title:  Tele(  :onununications  Services 
for  Individuals  with  Hearing  and 
Speech  Disabilities,  and  the  Americans 
with  Disabilities  Act  of  1990.  CC  Docket 
No.  90-571.  T 

Expirationtoate:  06/30/97 

Estimated  Annual  Burden:  8,110  total 
hours;  112.64  hours  per  response 

Descriptio»:  Title  IV  of  the  Americans 
with  Disabilities  Act  of  1990  (ADA), 
Public  law  lil-336. 104  Stat.  327.  366- 
69.  added  Section  225  of  the 
Communications  Act  of  1934.  amended 
Section  711  ind  made  confronting 
amendmentslto  Sections  2(b)  and 
221(b).  47  C.F.R.  Part  64,  Subpart  F 
implements  pertain  provisions  of  the 
ADA.  It  conti  ins  the  operational, 
technical  an(  functional  standards 
required  of  a  1  telecommunications  relay 
ser\'ices  (TRi )  providers  and  also  the 
procedures  fir  state  certification  and  for 
filing  complaints  involving  TRS. 
Information  submitted  in  response  to 
the  state  certification  program  will  be 
used  to  determine  whether  the  program 
is  certifiable  under  federal 
requirements.  Information  submitted  by 
complainant!  will  be  used  to  determine 
the  merits  of  the  complaints,  and  to 
attempt  resolution. 

Federal  Comm  jnications  Commission. 

William  F.  Cal  i>n. 

Acting  Secreta  y. 

IFR  Doc.  94-l<082  Filed  ft-4-94;  8:45  ami 

en-UNQ  cooE  ir  2-01-11 


Applications  (or  Consolidated  Hearing 

Con  mission  has  before  it  the 
I  tually  exclusive 


l.The 
following  m 
applications 


AppHcait  Cit '/ 
State 


A  Music  Min- 

istnes.  Inc.; 

Loogootee. 
B.  Community 

Education 

Religion 

Broadcastinc . 

Inc.. 

Loogootee,  1^ 


N. 


lard 


2.  Pursuan 

Communicat 
amended,  th( 
been  designa  ed 
consolidated 


"or  a  new  FM  station: 


File  No. 


BPED- 
920128MG 

BPED- 
920930MB 


MM 

docket 

No. 


94-87 


to  Section  309(e)  of  the 
ons  Act  of  1934,  as 
above  applications  have 

~  for  hearing  in  a 
proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  t«xt  of  each  of  these  issues 
has  been  star  dardized  and  is  set  forth  in 
its  entirety  ui  ider  the  corresponding 
headings  at  5 1  Fed.  Reg.  19347,  May  29. 
1986.  The  letier  shown  before  each 


applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  (See  Appendix) — B 

2.  307(b)— Noncommercial  Educational 
FM— A&B 

3.  Comparative — Noncommercial 
Educational  FM— A  &  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street,  N.W.,  Washington.  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Conunission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street.  N.W..  Suite  140. 
Washington.  DC.  20037  (telephone 
(2021-857-3800). 
Linda  B.  Blair, 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

Appendix 

1.  To  determine  whether  (B)  CERB  is  either 
a  nonproRt  educational  institution  or  an 
otherwise  qualified  nonprofit  educational 
organization  proposing  to  advance  an 
educational  program  in  compliance  with  47 
CFR  73.503. 

(FR  Doc.  94-19101  Filed  8-4-94;  8:45  ami 
BHJJNQ  COOE  ma-oi-M 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  new  noncommercial, 
educational  FM  construction  permits: 


Applicant.  City/ 
State 

File  No. 

MM 

docket 

No. 

A.  Community 

BPED- 

94-88 

Educational 

930316MF 

Association; 

Holly  HiH,  PL. 

B.  Cornerstone 

BPED- 

Community 

93061 8MG 

Radio.  Inc.; 

Flagler  Beach, 

FL 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  hearings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
heading  at  51  Fed.  Reg.  19347,  May  29, 


1986.  The  letters  shown  before  each 
applicant's  name  above  are  used  below 
to  signify  the  issue  in  question 
applicable  to  that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  (See  Appendix) — A 

2.  Air  Hazard — A 

3.  307(b)-Noncommercial  Educational 
FM— A,  B 

4.  Contingent  Comparative- 
Noncommercial  Educational  FM — A. 
B 

5.  Ultimate— A.  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which 
it  applies  are  set  totth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copjang  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor; 
International  Transcription  Service. 
Inc.,  2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037,  telephone  (202) 
857-3800. 
Linda  B.  Blair, 

Assistant  Chief,  Audio  Sen-ices  Division. 
Mass  Media  Bureau. 

Appendix 

1.  To  determine  whether  A  (Community 
Educational  Association)  is  a  qualified 
educational  organization  proposing  an 
acceptable  educational  format  in  compliance 
with  47  CFR  73.503(a)  of  the  Commission's 
Rules. 

IFR  Doc.  94-19102  Filed  8-4-94;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1033-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1033-DR).  dated  July 
7. 1994,  and  related  determinations. 
EFFECTIVE  DATE:  July  27,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 


Georgia  dated  July  7,  1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
•he  President  in  his  declaration  of  Jul  v 
7, 1994: 

The  ( ounlies  of  Carroll,  Marion,  and 
Schley  tor  Individual  Assistance  and  Public 
Assistai>CK. 

(Catalog  of  Kcdtnil  Domestic  Assist.ini  e  No. 
83.516.  Disa<^ter  Assistance.) 
Richard  W.  Krinun, 

Associate  Director,  Fesponse  and  Recovery 
Directorate. 

IFR  Doc.  94-19139  Filed  a-^-94:  8  45  am| 
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[FEMA-1031-DR] 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota.  (FEMA-1031-DR),  dated  June 
21,  1994,  and  related  determinations. 
EFFECTIVE  DATE:  July  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  dated  June  21. 1994,  is  hereby 
amended  to  include  the  following  area    - 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
21, 1994: 

Hughes  County  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery- 
Directorate. 

IFR  Doc.  94-19138  Filed  8-^94;  8:45  am) 
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Persons  knowing  of  any  reason  why 
eny  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Frei^t  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

L.  A.  Matrix.  Inc.,  20.815  South  B^lshaw. 

Carson.  CA  90749,  Officers:  Charles 

DeMarais,  Vice  President.  Doi;glas 

Cruii  shank,  Co-Presideni 
Bay  Area  Matrix,  Inc.,  14,072  Catalina  Street, 

.San  Leandro,  CA  94577,  Officers:  Douglas 

Cruikshank.  Co-President,  Ronald  S.  Cruse, 

Co-Prfsident,  Steven  Hitchock,  Director. 

Paul  D.  Smith.  Director,  Abe  Ranish. 

Director 
Coodship  International,  Inc..  1058  Tower 

Lane,  Bensenville,  IL  60106.  Officer:  Robert 

J.  Villiard,  President 
C-Air  Brokers  &  Forwarders,  Inc.,  2539  N.W. 

72nd  Ave..  Miami,  FL  33122,  Offirer: 

Laurence  E.  Hart,  jr..  President 
tXI  Forwarding  Co..  Inc.,  220H  W.  Gatthouse 

Drive.  Metairie,  LA  70001.  Of.Hcers:  Gary  P. 

Conzonire.  President 
Master  Air  Cargo,  Inc..  2507  NW  72nd  Ave.. 

Miami.  FL  33122,  Officere:  Domingo 

Hector  Faraci, President/  Director,  Ana 

Maria  Faraci,  Stockholder 

By  the  Federal  Maritime  Commission. 

Dated:  August  1,  1994. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  94-19086  Filed  R-^t-94:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 


FEDERAL  RESERVE  SYSTEM 

CFB  Bancorp,  Inc.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  presented  at  a. 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
29.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

7.  CFB  Bancorp.  Inc..  Jacksonville, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Community  First 
Bank,  Jacksonville,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  I^Salle  Street,  Chicago,  Illinois 
60690: 

J.  Associated  Banc-Corp.,  Green  Bay, 
Wisconsin;  to  retain  13.43  percent  of  the 
voting  shares  of  Spencer 
Bancorporation,  Inc.,  Spencer. 
Wisconsin,  and  thereby  indirectly 
acquire  Spencer  State  Bank,  Spencer. 
Wisconsin. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette'Avenue. 
Minneapolis,  Mirmesota  55480; 

J.  BSrE  Investments,  Inc..  State  Bank 
of  Arcadia,  Employee  Stock  Ownership 
Plan  &  Trust.  Arcadia,  Wisconsin;  to 
become  a  bank  holding  company  by 
acquiring  30.09  percent  of  the  voting 
shares  of  B&E  Investments,  Inc., 
Bloomer.  Wisconsin,  and  thereby 
indirectly  acquire  State  Bank  of  Arcadia. 
Arcadia,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
.System.  August  1. 1994. 
)ennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
flR  Doc.  94-19099  Filed  8-4-94;  8:45  ami 
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Stephen  B.  and  Pamela  Holton; 
Change  in  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
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writing  to  the  ieserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Roard  of  Governors.  Comments  must  be 
rece'ved  not  I4ter  than  August  25, 1994. 

A.  Federal  Eeserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 


President)  925 
City,  Missouri 


Grand  Avenue.  Kansas 
i  64198: 

1 .  Stephen  I '.  and  Pamela  Holton, 
Poteau,  Oklahoma:  to  acquire  an 
additional  6.08  percent,  for  a  total  of 
26.45  percent,  of  the  voting  shares  of 
Central  Bancs^ares  of  Poteau.  Inc. 
Poteau.  Oklahtima.  and  thereby 
indirectly  acquire  Central  National  Bank 
of  Poteau.  CMdkhoma. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  1. 1994. 
JenniSer  J.  lohnsoa. 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  94-19100  Fiied  S-4-94;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C  18a,  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7  A(b)(2)  of  the  Act  permits  the  ageiK:ies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
pubhshed  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Nather  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Terminatkdn  Between  071 194  and  072294 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Potomac  Hotel  Uimited  Partnership,  Cafifomia  Federal  Bank,  FS8,  Tampa-Weststvye  Marriott  Hotel 

Cariyle  Partners  Leveraged  Capital  Fund  I,  LP..  Cincinnati  Bell  Inc..  Cincinnati  BeH  Information  Systems  Fed- 
eral Inc i _ „.~ — » — — 

International  MuKfoods  Cofporation.  James  G.  Leprino.  Leprino  Foods  Company — 

Bally  EnteitainniBOt  Corporation,  Circus  Circus  Enterprises,  Inc.,  Circus  Circus  Enterprises,  Inc  _ _ 

Palmer  ConmuiicaKoris  Irxxxporated.  Verting  Cellular  Holdings  Lln^ted  Partnership,  Southeast  and  Geor^ 

Limited  Partnerships 

LDDS  Communications,  Inc.,  Impact  Teleoommunications  Coiporation,  Impact  Teleoommunications  Corpora- 
Citicorp,  James  Fl  Vangilder,  Havoo  Wood  Products,  Inc „.... 

Blue  Cross  and  Blue  Shield  of  Mirviesota,  Aspen  Medical  Group,  Aspen  Medteai  Group  

DavCo  Restaurants,  Inc.,  Southern  Hospitality  Corporation,  Southern  Hospitality  Corporation  _. 

Community  Henlh  Systems,  Inc.,  Hallmark  Healthcare  Corporation,  Hallmark  Healttx:are  Corporation  

Micronics  Computers,  Inc.,  Orchid  Techrxjtogy,  Orchid  Technology  _ — 

Vulcan  Matenals  Company.  Exxon  Corporabon,  Callaway  Ctwmical  Company .— — 

TCW  Special  Placements  Fund  III.  TCW  Special  Placements  Fund  III.  C8I  Mokfno  Company,  tnc  

TCW  Special  Placements  Fund  III,  Rotaert  M.  Casfello,  CBI  HoWing  Company _ 

HBO  &  Company,  Serving  Software,  Inc.,  Serving  Software.  Inc — . — 

Sumitomo  Chemical  Corrpany,  Limited.  Ptiillips  Petroleum  Comperty,  Philips  Petroleum  Company — 

Phillips  Petroleum  Company.  Sumilomo  Ctwmical  Company,  Lirnited,  Sumitomo  Chemicai  Company,  Limited  .. 

Hellman  &  Friednan  Capital  Partners  II.  LP..  Craig  O.  McCaw.  Chco  MSA  CelkJiar,  Inc  _.„ _. 

Parker  &  Parsley  Petroleum  Company,  Pacifc  Gas  and  Eiectic  Company,  PGi&E  Resources  Company 

CRH  pte.  Blanche  Savin  GokJent)erg,  The  Balf  Company _„ „ _ 

H.  Ttxjmas  Beck.  Fleck  Manufacturing,  Inc..  Fleck  Mantjfacturing.  Inc ~ _ 

Newtxidge  Networks  Corporation.  Advarx^d  Computer  Corporation,  Advarx^  Computer  Corporation  — 

Protective  Life  Corporation.  Delphi  Financial  Group,  Inc.,  Refianoe  Standard  Life  Insurance  Company  

EZ  Conrwnunicafons,  Inc.,  Tak  Communications,  Inc.,  as  debtor-in-possession,  Tak  Commurvcatkins,  Inc.,  as 

debtor-in-posaessioo __ 

Louisiana-PadftC  Corporatiorv  Jerry  Long.  Creative  PoinL  Irw - ~ 

Arnold  H.  Simoa  Catvin  Klein  Jearvwear  Corrpany.  Catvin  Klein  Jeanswear  Company  i ., 

Charterhouse  E(|uity  Partners  II,  L.P.,  Calvin  Klein  Jeanswear  Company,  Calvin  Klein  Jeanswear  Company  .... 

Charterhouse  E<|uity  Partners  II,  LP.,  Calvin  Klein,  Inc.,  Calvin  Klein.  Inc  ..- _ 

Justin  Industrie^  Inc.,  Oarerwe  W.  Dowdy  and  Rosalie  Dowdy.  American  Tile  Supply,  Inc  

First  Finanaal  Kfanagiemet*  Corporatton,  Lawrence  J.  Kent,  GENEX  Services,  Inc  ~ _ _. 

The  interput>lic  Group  of  Companies.  Inc..  All  Amencan  Communicatons,  Inc.,  AH  American  Communications, 

Inc l .- _ 

The  Quaker  Oal&  Company,  Amie's  Bageiicious  Bagels,  Inc.,  Amie's  Bageicious  Bagels,  Itk 

Franctscan  Sistirs  of  AHegany  Health  Systems,  Inc..  Good  Samaritan  HeaKh  ^sterns.  Inc..  Good  Samaritan 

Hospital,  Inc  .1 _ „ 

Grow  Group.  Itkj..  Water  Street  Corporate  Recovery  Fund  I,  L.P..  Sinclair  Paint  Company 

Mr.  Reintiard  h/thn.  The  New  York  Times  Company.  The  New  York  Times  Company  Women's  Magazines 

Group \ - -...- 

Thomas  H.  t.ee  Equity  Partners,  LP.,  Health  o  meter  Products.  Inc..  Health  o  meter  Products.  Inc  > 

Newfield  Expkjration  Company.  Aratnan  Ofl  Company,  Ltd.,  AEDC  (USA)  Inc  

Blue  Cross  of  Calitomta.  Blue  Cross  and  Blue  Shiekj  of  Western  New  York.  Inc.  Professional  Claim  Servkses, 


Inc 

CRH  pk:.  Rn-^  -Me  Corp..  Fm-By-Me  Corp 


AT&T  Corp.,  Mr 


James  M.  Moran,  Wortd  Omni  Financial  Corp  _. 


PMNNo. 


94-1629 

94-1639 
94-1641 
94-1644 

94-1654 

94-1656 
94-1864 
94-1669 
94-1672 
94-1634 
94-1638 
94-1642 
94-1645 
94-1646 
94-1650 
94-1580 
94-1583 
94-1665 
94-1667 
94-1668 
94-1677 
94-1586 
94-1686 

94-1690 
94-1692 
94-1693 
94-1694 
94-1695 
94-1698 
94-1702 

94-1705 
94-1706 

94-1607 
94-1617 

94-1624 
94-1697 
94-1703 

94-1606 
94-1652 
94-1666 


Date  termi- 
nated 


07/1 1«4 

07/12/94 
07/12«4 
07/1 2«4 

07/12/94 

07/12/94 
07/12/94 
07/12/94 
07/12/94 
07/13/94 
07/13/94 
07/13/94 
07/13/94 
07/13/94 
07/13/94 
07/14/94 
07/14/94 
07/14/94 
07/14/94 
07/14/94 
07/14/94 
07/15/94 
07/1 5»4 

07/15/94 
07/15/94 
07/15/94 
07/15/94 
07/15/94 
07/15/94 
07/15/94 

07/15/94 
07/15/94 

07/18/94 
07/18/94 

07/18/94 
07/19/94 
07/19/94 

07/20/94 
07/21/94 
07/21/94 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN  071194  AND  072294— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Fruit  of  the  Loom,  Inc.,  Mr.  Ki  Young  Lee,  Daniel  Young  International  Corporation 
Arrow  Electronrcs.  Inc..  Gates/FA  Distributing,  Inc.,  Gates/FA  Distributing,  Inc 
Lane  Investment  Limited  Partnership,  John  L.  Booth,  Sr..  Booth  American  Conpany 
John  L  Booth.  Sr.,  Lane  Investment  Limited  Partnership,  Broadcast  Alchemy,  L  P 


PMNNo. 


94-1536 
94-1657 
94-1707 
94-1703 


Date  termi- 
nated 


07/22/94 
07/22/94 
07/22/94 
07/22/94 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303.  Washington,  DC  20580,  (202)  32&- 
3100. 

By  Direction  of  the  Commission.  - 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  94-19128  Filed  8-4-94;  8:45  ami 
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[File  No.  941  0059] 

Adobe  Systems  Incorporated,  et  a!., 
Proposed  Ck)nsent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  Consent  Agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  two  software  firms 
to  divest  Aldus  Corporation's  FreeHand 
professional-illustration  software  and 
name  to  Altsys  Corporation  within  six 
months  after  the  merger  takes  place.  In 
addition,  for  ten  years,  it  would  require 
the  respondents  to  obtain  Commission 
approval  before  acquiring  any  stock  or 
other  interest  in  any  firm  engaged  in  the 
development  or  sale  of  professional- 
illustration  software  for  the  Macintosh 
or  Power  Macintosh. 
DATES:  Comments  must  be  received  on 
or  before  October  4, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lou  Steptoe.  FTC/H-374, 
Washington,  D.C.  20580.  (202)  326- 
2556. 

SUPPLEMENTARY  INFORMATKJN:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  noUce  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 


divest,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  Adobe  Systems 
Incorporated  a  corporation,  and  Aldus 
•     Corporation  a  corporation. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Adobe  Systems 
Incorporated  ("Adobe  ")  of  the  stock  of 
Aldus  Corporation  ("Aldus"),  and  it 
now  appearing  that  Adobe  and  Aldus, 
hereinafter  sometimes  referred  to  as 
"proposed  respondents"  are  willing  to 
enter  into  an  Agreement  Containing 
Consent  Order  ("Agreement")  to  divest 
certain  assets,  and  to  provide  for  certain 
other  relief, 

It  Is  Hereby  Agreed  by  and  between 
Adobe,  By  its  duly  authorized  officers 
and  its  attorneys,  Aldus,  by  its  duly 
authorized  officers  and  its  attorneys, 
and  counsel  for  the  Commission  that: 

1.  Proposed  respondent  Adobe  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  Stale  of  California,  with 
its  office  and  principal  place  of  business 
located  at  1585  Charleston  Road. 
Mountain  View,  California,  94039. 

2.  Proposed  respondent  Aldus  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Washington, 
with  its  office  and  principal  place  of 
business  located  at  411  First  Avenue 
South,  Seattle,  Washington,  98104. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 


validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  Agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  is  disposition  of  the 
proceeding. 

6.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draff 
Complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  cease  and 
desist  in  disposition  of  the  proceeding; 
and  (2)  make  information  pubfic  with 
respect  thereto.  When  so  entered,  the 
Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
Complaint  and  decision  containing  the 
agreed  to  Order  to  proposed 
respondents'  addresses  as  stated  in  this 
Agreement  shall  constitute  service. 
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Proposed  resjondents  waive  any  right 
they  may  hav^  to  any  other  manner  of 
service.  The  Complaint  may  be  used  in 
construing  th(  t  terms  of  the  Order,  and 
no  agreement  understanding, 
representation,  or  interpretation  not 
contained  in  ^e  Order  or  the  Agreement 
may  be  used  tb  vary  or  contradict  the 
terms  of  the  (>der. 

8.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplatedi  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  rvquired  to  file  one  or  more 
compliance  reports  showing  they  have 
fully  complied  with  the  Order.  Proposed 
respondents  f  uther  understand  that 
they  may  be  1  able  for  civil  penalties  in 
the  amoiuit  pi  ovided  by  law  for  each 
violation  of  tqe  Order  after  it  becomes 
final. 

Order 

r 

It  is  orderet '.  that,  as  used  in  this 
Order,  the  fol  owing  definitions  shall 


apply: 

A.  "Adobe 
Incorporated, 


means  Adobe  Systems 
its  predecessors, 


divisions,  sub  sidiaries,  groups  and 
af^liates  that  t  controls,  and  their 
respective  dir^ors,  officers,  employees, 
agents  and  rej^resentatives,  and  their 
respective  successors  and  assigns. 

H.  "Aldus"|means  Aldus  Corporation, 
its  predecessors,  divisions,  subsidiaries, 
groups  and  a$Uates  that  it  controls,  and 
their  respectite  directors,  officers, 
employees,  a{  ents  and  representatives, 
and  their  resp  ective  successors  and 
assigns. 

C.  "Respon  lents"  means  Adobe  and 
Aldus. 

D.  "Altsys"  means  Altsys 
Corporation,  <  i  Texas  corporation 
located  at  26£  West  Renner  Parkway. 
Richardson.  1  exas,  75080-9604. 

E.  "ProfessiDnal  Illustration  Software'" 
means  a  com[  lete  path-based 
illustration  pi  ogram  native  to  Apple 
Macintosh  or  Power  Macintosh 
computers,  ta-geted  to  meet  the  needs  of 
professional  c  ustomers  whose  function 
is  to  create  gr  iphics  for  internal  and 
external  clien  is  to  be  used  in 
publications  ]»rinted  on  a  printing  press, 
and  excludes  Computer  Aided  Design 
(CAD)  and  3E  programs. 

F.  "FreeHaj  id"  means  the  Professional 
Illustration  Si  iftware  program  marketed 
and  solid  by  i  Lldus  under  the  name 
"Aldus  Freeh  and"  pursuant  to  a 
Software  Lice  ase  Agreement  with  Altsys 
dated  as  of  Ju  y  20. 1987,  as  amended 
(the  "License  '):  Aldus  source  code 
incorporated  n  FreeHand  (for  use  in 
FreeHand);  the  name  "FreeHand"  (but 


not  the  name 


'Aldus");  the  FreeHand 


customer  names  and  addresses  together 
with  FreeHand  specific  information  in 
the  Aldus  database  (but  not  the 
underlying  database  application 
software);  and  all  marketing, 
advertising,  training  and  technical 
support  information  and  materials  for 
FreeHand. 

G.  "Illustrator"  means  the 
Professional  Illustration  Software 
program  marketed  and  sold  by  Adobe 
under  the  name  "Illustrator." 

H.  "Altsys  Agreement"  means  the  July 
11, 1994,  agreement  between  Aldus  and 
Altsys,  attached  as  Confidential 
Appendix  A  hereto. 

I.  "Acquisition"  means  the  stock 
acquisition  of  Aldus  by  Adobe. 

J.  "Conmiission"  means  the  Federal 
Trade  Commission. 

II 

/( is  further  ordered,  that,  pending 
divestiture  of  FreeHand,  Respondents 
shall  take  such  action  as  is  necessary  to 
maintain  the  viability  and  marketability 
of  FreeHand  and  shall  not  cause  or 
permit  the  destruction,  removal  from 
the  market,  wasting,  deterioration  or 
impairment  of  FreeHand.  Pending 
divestiture  of  FreeHand,  employees  of 
Respondents  involved  in  the 
development,  marketing,  or  sale  of 
Illustrator  or  FreeHand  shall  not  be 
involved  in  the  development,  marketing 
or  sale  of  the  other  product;  and 
employees  of  Respondents  involved  in 
the  development,  marketing  or  sale  of 
Illustrator  or  FreeHand  shall  not  receive 
or  have  access  to  or  the  use  of  any 
"material  confidential  information"  not 
in  the  public  domain,  with  respect  to 
the  other  product  except  as  such 
information  would  be  available  to  those 
employees  in  the  normal  course  of 
business  if  the  Acquisition  had  not 
taken  place.  ("Material  confidential 
information,"  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independently  kjiown 
from  sources  other  than  those 
employees  involved  in  the 
development,  marketing,  or  sale  of 
FreeHand  or  Illustrator.) 

Ill 

It  is  further  ordered,  that  within  six 
(6)  months  after  the  Acquisition  is 
consummated  Respondents  shall 
absolutely  and  in  good  faith  divest 
FreeHand  to  Altsys  in  accordance  with 
the  Altsys  agreement.  Adobe  and  Aldus 
shall  comply  with  all  the  terms  of  the 
Altsys  Agreement,  except  that  the 
License  shall  be  terminated  no  later 
than  six  (6)  months  after  the 
Acquisition.  The  purpose  of  the 
divestitiu«  is  to  ensiu«  the  continuation 
of  FreeHand  as  an  ongoing  viable 


Professional  Illustration  Software 
program,  to  maintain  FreeHand  as  an 
independent  competitor  in  the 
Professional  Illustration  Software 
business,  and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  tht? 
Commission's  Complaint. 

IV 

It  is  further  ordered,  that,  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  imtil  Respondents  have  fully 
complied  with  the  provisions  of 
Paragraphs  11  and  DI  of  this  Order. 
Respondents  shall  submit  to  thu 
Commission  a  verified  written  report 
setting  forth  in  detail  the  marmer  and 
form  in  which  they  intend  to  comply, 
are  complying,  or  have  complied  with 
those  provisions.  Respondents  shall 
include  in  their  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraphs  II  and  III  of  this  Order. 


It  is  further  ordered,  that  for  a  period- 
of  ten  (10)  years  bom  the  date  on  which 
this  Order  becomes  final.  Respondents 
shall  not,  without  the  prior  approval  of 
the  Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  noncorporate,  then  engaged 
in  the  development  or  sale  of 
Professional  Illustration  Software, 
provided,  however,  that  an  acquisition 
of  such  stock,  share  capital,  equity  or 
other  interest  virill  be  exempt  from  the 
requirements  of  this  paragraph  if  it  is 
solely  for  the  purpose  of  investment  and 
Respondents  will  hold  no  more  than 
one  percent  of  the  shares  of  any  class  of 
security  traded  on  a  national  securities 
exchange  or  authorized  to  be  quoted  in 
an  interdealer  quotation  system  of  a 
national  securities  association  registered 
with  the  United  States  Securities  and 
Exchange  Commission;  or 

B.  Acquire  any  Professional 
Illustration  Software  or  acquire  or  enter 
into  emy  exclusive  Ucense  to 
Professional  Illustration  Software: 
Provided,  however,  that  such  an 
acquisition  will  be  exempt  from  the 
requirements  of  this  paragraph  if  the 
purchase  price  is  less  than  $2,000,000 
(two  million  dollars). 

VI 

It  is  further  ordered,  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  unless  Respondents  are 
required  to  seek  prior  approval  from  the 


Commission  pursuant  to  Paragraph  V, 
Respondents  shall  not,  without 
providing  advance  written  notification 
to  the  Commission,  directly  or 
indirectly,  through  subsidiaries, 
partnerships,  or  otherwise,  acquire  any 
Professional  Illustration  Software  or  any 
exclusive  license  to  Professional 
Illustration  Software; 

Said  notification  shall  be  given  on  the 
Notification  and  Report  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  Regulations  as 
amended  (hereinafter  referred  to  as  "the 
Notification").  Respondents  shall 
provide  to  the  Commission  at  least  ten 
days  prior  to  acquiring  any  such  interest 
(hereinafter  referred  to  as  the  "first 
waiting  period"),  both  the  Notification 
and  supplemental  information  either  in 
Respondents'  possession  or  reasonably 
available  to  Respondents.  Such 
supplemental  information  shall  include 
a  copy  of  the  proposed  acquisition 
agreement;  the  names  of  the  principal 
representatives  of  each  Respondent  and 
of  the  firm  Respondents  desire  to 
acquire  who  negotiated  the  acquisition 
agreement;  and  any  management  or 
strategic  plans  discussing  the  proposed 
acquisition.  If,  within  the  first  waiting 
period,  representatives  of  the 
Commission  make  a  written  request  for 
additional  information,  Respondents 
shall  not  consummate  the  acquisition 
until  twenty  days  after  submitting  such 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  in  the  same 
manner  as  is  applicable  under  the 
requirements  and  provisions  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  15U.S.C.  18a. 

VII 

One  year  from  the  date  this  Order 
becomes  final,  annually  for  the  next 
nine  (9)  years,  and  a:t  other  times  as  the 
Commission  may  require.  Respondents 
shall  file  with  the  Commission  verified 
wrritten  reports  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  and  are  complying  with 
Paragraphs  V  and  VI  of  this  Order. 

VIII 

It  is  further  ordered,  that,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Respondents,  Respondents 
shall  p>emut  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
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records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  (5)  days  notice  to 
Respondents,  and  without  restraint  or 
interference  from  Respondents,  to 
interview  officers  or  employees  of 
Respondents,  who  may  have  counsel 
present,  regarding  such  matters. 

IX   . 

It  is  further  ordered,  that  each 
Respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  such  Respondent, 
such  as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor,  or  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  from  Adobe 
Systems,  Inc.,  ("Adobe")  and  Aldus 
Corporation  ("Aldus")  (collectively,  the 
"Respondents")  in  resolution  pf 
antitrust  concerns  arising  from  Adobe's 
proposed  acquisition  of  Aldus  (the 
"Acquisition"). 

The  proposed  Consent  Order  (Order) 
has  been  placed  on  the  pubfic  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the 
Agreement's  proposed  Order. 

Respondents  Adobe  and  Aldus,  which 
market,  respectively,  Adobe  Illustrator 
and  Aldus  FreeHand,  are  direct  and 
substantial  competitors  with  respect  to 
professional  illustration  software. 

The  Commission  has  reason  to  believe 
that  Adobe's  acquisition  of  Aldus  would 
substantially  lessen  competition  in 
violation  of  Section  7  of  the  Clajlon 
Act,  as  amended,  15  U.S.C.  §  18  and 
Section  5  of  the  FTC  Act,  as  amended. 
15  U.S.C.  §  45.  The  proposed  Order  if 
issued  by  the  Commission,  would  settle 
the  allegations  of  the  Complaint. 

The  proposed  complaint  in  this 
matter  alleges  that  Adobe  Illustrator  and 
Aldus  FreeHand  are  the  only  illustration 
software  programs  which  offer  features 
and  performance  characteristics 
enabling  graphics  professionals 
efficiently  and  reliably  to  create  and 
print  high-quality  illustrations.  It  alleges 


that  the  proposed  acquisition  would 
result  in  a  monopoly  in  the  market  for 
professional  illustration  software  for  use 
on  Apple  Macintosh  and  Power 
Macintosh  computers.  It  further  alleges 
that  even  if  the  relevant  mSrket  is 
broadened  to  include  the  development 
and  sale  of  all  illustration  software  for 
use  on  Apple  Macintosh  and  Power 
Macintosh  computers,  or  is  broadened 
even  further  to  include  the  development 
and  sale  of  illustration  software  for  use 
on  IBM-compatible  computers  with  the 
Windows  operating  environment,  the 
relevant  market  is  highly  concentrated 
and  Adobe  and  Aldus  have  a  combined 
share  of  more  than  35%  of  sales.  The 
products  in  the  broader  markets  are 
differentiated  and  a  significant  share  of 
sales  in  the  broader  markets  is 
accounted  for  by  customers  who  regard 
Illustrator  and  FreeHand  as  their  first 
and  second  choices. 

The  complaint  further  alleges  that 
entry  into  the  market  for  professional 
illustration  software  would  not  be 
timely,  likely,  or  sufficient  in  its 
magnitude,  character,  and  scope  to  deter 
or  counteract  anticompetitive  effects  of 
the  Acquisition  because  developing  a 
professional  illustration  program  is 
difficult  and  time  consuming,  and 
marketing  a  technically  comparable  or 
even  an  improved  illustration  program 
would  be  difficult  and  time  consuming 
because  of  network  externalities 
associated  with  Illustrator's  and 
FreeHand's  extensive  installed  user 
bases.  Repositioning  of  other  programs 
to  compete  with  Illustrator  and 
FreeHand  would  also  be  difficult,  time 
consuming  and  unlikely. 

The  complaint  alleges  that  the 
Acquisition,  by  combining  Illustrator 
and  FreeHand,  may  substantially  lessen 
competition  or  tend  to  create  a 
monopoly  in  the  development  and  sale 
of  professional  illustration  software. 

Under  the  terms  of  the  proposed 
Order,  the  Respondents  must  divest 
FreeHand  to  Altsys  Corporation,  along 
with  Aldus  source  code  incorporated  in 
FreeHand;  the  name  "FreeHand;"  the 
FreeHand  customer  names  and 
addresses  together  with  FreeHand 
specific  information  in  the  Aldus 
database;  and  marketing,  advertising, 
training  and  technical  support 
information  and  materials  for  FreeHand. 

The  Order  requires  the  Respondents 
to  effect  the  divestiture  of  FreeHand 
within  six  (6)  months  after  the 
Acquisition  is  consummated.  The  Order 
requires  that  prior  to  divesting 
FreeHand  the  Respondents  shall  take  all 
necessary  actions  to  maintain  the 
viability  and  marketability  of  FreeHand. 

The  proposed  Order  would  also 
prohibit  the  Respondents,  for  a  period  of 
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ten  (10)  years  rom  the  date  the 
proposed  Ord  sr  becomes  final,  from 
acquiring,  wit  lout  the  prior  appnivalof 
the  Commissic  m,  any  stock,  share 
capital,  equity  or  other  interest  in  any 
concern  engag  sd  in  the  development  or 
sale  of  profess  onal  illustration  software 
native  to  the  Macintosh  or  Power 
Macintosh:  orpny  such  professional 
illustration  software  or  any  exclusive 
license  to  such  professional  illustration 
software,  the  j  urchase  price  of  which  is 
$2  million  or  i  nore. 

It  is  anticip<  ted  that  the  proposed 
Order  would  rssolve  the  competitive 
problems  allej  ed  in  the  Complaint.  The 
purpose  of  thi  i  analysis  is  to  facilitate 
public  comme  iit  on  the  proposed  Order, 
and  it  is  not  ir  tended  to  constitute  an 
official  interpi  elation  of  the  agreement 
and  proposed  Order  or  to  modify  in  any 
way  their  tern  s. 
Beniamin  I.  Ber  nan. 
Acting  S'errefnr] . 
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Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  pwriod  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  American  Institute  of 
Smoking  Cessation.  Inc..  a  corporation, 
Kenneth  C.  Grossman,  individually  and  as  an 
officer  of  said  corporation,  and  )ane  A. 
Grossman,  individually  and  as  an  officer  of 
said  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  American 
Institute  of  Smoking  Cessation,  Inc. 
("AISC"),  a  corporation,  Kenneth  C. 
Grossman,  individually  and  as  an  officer 
of  said  corporation,  and  Jane  A. 
Grossman,  individually  and  as  an  officer 
of  said  corporation  ("respondents"),  and 
it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hemby  agreed.  By  and  between 
American  Institute  of  Smoking 
Cessation.  Inc.,  Kenneth  C.  Grossman, 
individually  and  as  an  officer  of  said 
corporation,  and  jane  A.  Grossman, 
individually  and  as  an  officer  of  said 
corporation,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1 .  Proposed  respondent  AISC  is  an 
Illinois  corporation,  with  its  principal 
office  or  place  of  business  at  318  South 
Garfield.  Hinsdale.  Illinois,  60521. 

2.  Proposed  respondent  Kenneth  C. 
Grossman  is  the  President  and  Treasurer 
of  said  corporation.  Respondent  Jane  A. 
Grossm.an  is  the  Vice-President  and 

Sec rstary  of  said  corporation.  Together, 
they  formulate,  direct,  and  control  the 
acts  and  practices  of  said  corporation. 
Their  address  is  the  same  as  that  of  said 
corporation. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 


(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  tho 
validity  of  the  order  entered  pursuimt  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Ac;  ess 
to  Justice  Act,  5  U.S.C.  §  504. 

5.  This  agreement  shall  not  beconi** 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubhcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  the  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents:  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  attached  draft 
complaint  and  its  decision  containing 
the  following  Order  to  cease  and  desist 
in  disposition  of  the  proceeding;  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  compliant  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

8.  Proposed  respondents  have  read 
the  attached  draft  complaint  and  the 


following  Order.  Proposed  respondents 
understand  that  once  the  Order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  compUed  with  the 
Order.  Proposed  respondents  further 
understand  that  they  may  be  hable  for 
civil  penalties  in  the  amoimt  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 
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Order 

Definition 

For  the  purposes  of  this  Order, 
"competent  and  reliable  scientific 
evidence"  shall  mean  those  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  quafified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results.  Survey 
evidence  may  be  appropriate  depending 
on  the  representation  made. 

I 

//  is  ordered.  That  respondents 
American  Institute  of  Smoking 
Cessation,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers. 
Kenneth  C.  Grossman,  individually  and 
as  an  officer  of  said  corporation,  and 
Jane  A.  Grossman,  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
or  sale  of  any  smoking  cessation  or 
weight  loss  program,  including  any  such 
program  that  uses  hypnosis,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Conunission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  that 
participants  who  attend  respondents' 
single-session  group  hypnosis  seminar 
are  cured  of  smoking  addiction  without 
experiencing  irritability,  anxiety,  weight 
gain,  or  other  side  effects,  unless,  at  the 
time  of  making  any  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

B.  Making  any  representation,  directly 
or  by  imphcation,  about  the  relative  or 
absolute  performance  or  efficacy  of  any 
smoking  cessation  program  or  weight 
loss  program,  unless,  at  the  time  of 
making  any  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 


evidence  substantiating  the 
representation. 

C.  Representing  through  any 
endorsement  or  testimonial  that  any 
participant(s)  of  respondents*  smoking 
cessation  program  or  weight  loss 
program  have  achieved  success  in 
smoking  abstinence  or  weight  loss 
unless: 

(1)  at  the  time  of  making  such 
representation,  the  success  claimed  is 
representative  of  the  typical  or  ordinary 
experience  of  all  participants  of  such 
program,  and  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representation,  or 

(2)  respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorsement  or  testimonial,  either 

(a)  what  the  generally  expected  results 
would  be  for  participants  in  such 
program,  or 

(b)  the  limited  applicability  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve,  that  is,  that  consumers  should 
not  expect  to  experience  similar  results. 

D.  Misrepresenting,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  survey 
or  report. 

E.  Misrepresenting,  directly  or  by 
implication,  the  performance  or  efficacy 
of  any  smoking  cessation  program  or 
weight  loss  program. 

II 

It  is  further  ordered.  That  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

Ill 

//  is  further  ordered,  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 


affect  compliance  obligations  arising  out 
of  this  Order. 

IV 

It  is  further  ordered.  That  the 
individual  respondents  named  herein 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  their  present 
business  or  of  their  affiliation  with  the 
corporate  respondent,  hi  addition,  for  a 
period  of  three  (3)  years  from  the  date 
of  service  of  this  Order,  each  respondent 
shall  promptly  notify  the  Cbmmission  of 
each  affiliation  with  a  new  business  or 
employment  that  involves  a  smoking 
cessation  program  or  a  weight  loss 
program.  Each  such  notice  shall  include 
the  respondent's  new  business  address 
and  a  statement  of  the  nature  of  the 
business  or  employment  in  which  the 
respondent  is  newly  engaged  as  well  as 
a  description  of  the  respondent's  duties 
and  responsibilities  in  connection  with 
the  business  or  employment.  The 
expiration  of  the  notice  provision  of  this 
paragraph  shall  not  affect  any  other 
obligation  arising  under  this  Order. 


It  is  further  ordered,  That  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  officers,  agents, 
representatives,  independent 
contractors,  and  employees  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials;  and,  for  a  period 
of  three  (3)  years  from  the  date  of  entry 
of  this  Order,  distribute  same  to  all 
future  such  officers,  agents, 
representatives,  independent 
contractors,  and  employees. 

VI 

//  is  further  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  American  Institute 
of  Smoking  Cessation,  Inc.  (hereinafter 
"AISC"),  its  President.  Keimeth  C. 
Grossman,  and  its  Vice-President,  Jane 
A.  Grossman,  marketers  of  The 
Grossman  Method  seminar,  a  single, 
three-hour,  group  hypnosis  session 
program  for  smoking  cessation  and 
weight  loss.  The  Grossman  Method 
seminar  is  ofiiered  to  the  public 
nationwide  by  Kenneth  C.  Grossman  at 
hotel  locales. 
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The  propos  id  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  durii  ig  this  period  will  become 
part  of  the  pu  )lic  record.  After  sixty  (60) 
days,  the  Con  mission  will  again  review 
the  agreemenl  and  will  decide  whether 
it  should  witl]  draw  from  the  agreement 
or  make  final  iie  agreement's  proposed 
order. 

The  CommJ  ssion's  complaint  charges 
that  the  proposed  respondents 
deceptively  advertised:  (1)  The 
likelihood  of  ^minar  participants' 
success  in  acQieving  abstinence  from 
smoking  cigarettes  and  weight  loss:  and 
(2)  the  effectiveness  of  proposed 
respondents'  tmoking  cessation 
methods  in  leading  consumers  to 
achieve  smoking  abstinence  compared 
to  other  stop-!  moking  methods. 

Success 

The  compl£|int  against  AISC,  Kenneth 
C  Grossman  ^d  Jane  A.  Grossman 
alleges  that  th  9  proposed  respondents 
failed  to  possess  a  reasonable  basis  for 
claims  they  made  regarding  the  success 
of  their  seminar  participants  in  quitting 
smoking  and  (kuickly  achieving  weight 
loss,  and  made  a  fialse  claim  about 
smoking  abstibence  success.  Through 
advertisements  placed  in  various  media 
in  advance  of  their  seminars,  proposed 
respondents  represented  that  surveys 
prove  that  97  \o  100  percent  of  their 
seminar  parti<iipants  permanently 
abstain  from  stnoking  after  attending 
those  seminart.  The  complaint  alleges 
that  this  claim  is  false. 

Proposed  respondents  further 
represented  through  their 
advertisements,  including  the  use  of 
consumer  endorsements,  that  seminar 
participants:  (a)  Typically  are  cured  of 
smoking  addiction  and  permanently 
abstain  from  spioking  cigarettes;  (2)  are 
cured  of  smoking  addiction  without 
experiencing  nritability,  anxiety  or 
weight  gain;  and  (3)  typically  achieve 
weight  loss  quickly.  Finally,  proposed 
respondents  represented  that  over 
300,000  seminar  participants  have 
permanently  (  uit  smoking  as  a  result  of 
attending  the  Grossman  Method  seminar 
over  the  last  fi  fteen  years,  and  that  up 
to  or  over  98^  i  of  consumers  attending 
The  Crossmar  Method  seminar  have 


quit  smoking. 
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misrepresentations  cited  in  the 
accompanying  complaint  in  five  ways. 
First,  the  order  (Part  I.B.)  requires 
proposed  respondents  to  possess  a 
reasonable  basis  consisting  of  competent 
and  reliable  scientific  evidence 
substantiating  any  claim  about  the 
performance  or  efficacy  of  any  smoking 
cessation  or  weight  loss  program. 

Second,  the  proposed  order  (Part  I. A.) 
prohibits  proposed  respondents  from 
representing  that  seminar  participants 
are  cured  of  smoking  addiction  without 
experiencing  side  effects,  such  as 
irritability,  anxiety  or  weight  gain, 
unless  the  claim  is  substantiated  by 
competent  and  reliable  scientific 
evidence. 

Third,  the  propos£jd  order  (Part  I.C.) 
prohibits  proposed  respondents  from 
representing  through  any  endorsements 
that  seminar  participants  have  achieved 
success  in  smoking  abstinence  or  weight 
loss  unless  the  claimed  success  is 
representative  of  the  typical  or  ordinary 
experience  of  all  such  participants,  and 
competent  and  reliable  scientific 
evidence  substantiates  that  claim,  or 
respondents  clearly  and  prominently 
disclose  either:  (1)  What  the  generally 
expected  results  would  be  for  program 
participants,  or  (2)  the  limited 
applicability  of  the  endorser's 
experience  to  what  consumers  may 
generally  expect  to  achieve,  that  is,  that 
consumers  should  not  expect  to  achieve 
similar  results. 

Fourth,  the  proposed  order  (Part  l.D.) 
generally  prohibits  proposed 
respondents  bom  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test,  study,  survey  or  report. 

Finally,  the  proposea  order  (Part  I.E.) 
generally  prohibits  proposed 
respondents  from  misrepresenting  the 
performance  or  efficacy  of  any  smoking 
cessation  or  weight  loss  program. 

Efficacy 

The  Commission's  complaint  further 
alleges  that  proposed  respondents  failed 
to  possess  a  reasonable  basis  for  a  claim 
they  made  regarding  the  relative  ability 
of  their  hypnosis  program  to  lead 
consumers  to  quit  smoking.  AISC. 
Kenneth  C.  Grossman  and  Jane  A. 
Grossman  represented  through  their 
advertising  that  their  single-session, 
group  hypnosis  seminar  is  more 
efficacious  for  smoking  cessation  than 
other  stop-smoking  methods.  The 
Commission  believes  that  this 
comparative  efficacy  claim  for  proposed 
respondents'  hypnosis  program  is 
deceptive  because  proposed 
respondents  at  the  time  they  made  the 
claim  did  not  possess  adequate 
substantiation  for  the  claim. 


To  address  this  efficacy 
misrepresentation,  the  proposed  order 
(Part  I.B.)  requires  proposed 
respondents  to  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  any 
representation  about  the  relative  (or 
absolute)  p>erformance  or  efficacy  of  any 
smoking  cessation  (or  weight  loss) 
program,  before  they  make  such  a  claim. 
The  proposed  order  (Part  I.E.)  further 
generally  prohibits  proposed 
respondents  from  misrepresenting  the 
performance  or  efficacy  of  any  smoking 
cessation  program  (or  weight  loss 
program). 

Tne  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Beniamin  I.  Berman, 
Acting  Secretary. 
(FR  Doc.  94-19134  Filed  8-4-94;  8:45  awl 
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[File  No.  891  0104] 

Boulder  Ridge  Cable  TV,  et  at.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Put>lic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit,    • 
among  other  things,  two  California- 
based  cable  companies  and  their  officers 
from  enforcing  rights  they  may  have 
under  the  current  non-competitive 
agreement,  entered  into  as  part  of 
Boulder  Ridge's  acquisition  of  Three 
Palms,  Ltd.,  and  would  bar  the 
respondents  from  entering  into  similar 
agreements  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  October  4, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar)% 
Room  159. 6th  St.  and  Pa.  Ave.,  N.W..    - 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  B.  Rowe,  FrC/S-2105.  -  i 

Washington,  D.C.  20580.  (202)  326- 
2610.  ' 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 


cfiase  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  Comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreemenl  Containing  Consent  Order 

In  the  matter  of  Boulder  Ridge  Cable  TV, 
a  corporation.  Dean  Hazen,  individually  and 
as  an  officer  of  respondent  Boulder  Ridge 
Ciible  TV,  Inc.,  Weststar  Communications. 
Ire,  a  corporation,  and  Rodney  A.  Hansen. 
ir.dividuaJly- 

The  Federal  Trade  Commission  ("the 
C  jmraission"),  having  initiated  an 
ii  vestigation  of  certain  acts  and 
p]  acticps  of  Boulder  Ridge  Cable  TV. 
aiid  Dean  Hazen,  individually  and  as  an 
officer  of  said  corporation,  and  Rodney 
A  Hansen,  individually  and  as  a  partner 
in  Three  Palms.  Ltd.,  and  it  now 
appearing  that  Boulder  Ridge  Cable  TV, 
a  corporation.  Dean  Hazen,  Rodney  A. 
Hansen,  and  Weststar  Communications, 
Inc.,  a  corporation,  are  willing  to  enter 
into  an  agreement  containing  an  order  to 
-cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed,  by  and  between 
Boulder  Ridge  Cable  TV,  by  its  duly 
authorized  officer,  and  Dean  Hazen, 
individually  and  as  an  officer  of  said 
corporation,  and  by  and  between 
Weststar  Communications.  Inc.,  by  its 
duly  authorized  officer,  and  Rodney  A. 
Hansen,  individually,  and  coun.sel  for 
the  Conmiission  that: 

1   Proposed  respondent  Boulder  Ridge 
Cable  TV.  (hereafler-"Boulder  Ridge"),  is 
a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  with 
its  principal  office  and  place  of  business 
at  590  Kelly  Ave.,  Half  Moon  Bav, 
California  94019. 

2.  Proposed  respondent  Dean  Hazen  is 
the  president  and  majority  shareholder 
of  Boulder  Ridge,  and  was  the  sole 
shareholder  of  Boulder  Ridge  at  the  time 
of  the  acts  and  practices  being 
investigated.  His  business  address  is  590 
Kelly  Ave.,  Half  Moon  Bay,  California 
94019. 

3.  Proposed  respondent  Weststar 
Communications,  Inc.  (hereafter 
"Weststar"),  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  Taws  of  the  State  of 
Cahfomia,  with  its  principal  office  and 
place  of  business  at  2200  Sunrise  Blvd., 
Suite  250,  Rancho  Cordova,  California 
95670. 
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4.  Proposed  respondent  Rodney  A. 
Hansen  is  a  shareholder  of  Weststar  and 
was  a  partner  in  Three  Palms,  Ltd.,  a 
dissolved  California  partnership.  His 
business  address  is  8217  Hegseth  Court, 
Fair  Oaks,  California  95628. 

5.  Proposed  respondents  Boulder 
Ridge  and  Dean  Hazen  are  collectively 
and  individually  referred  to  herein  as 
proposed  respondents  "Boulder  Ridge 
Entities." 

6.  Proposed  respondent  Weststar  and 
Rodney  A.  Hansen  are  collectively  and 
individually  referred  to  herein  as 
respondents  "Three  Palms  Entities." 

7.  Boulder  Ridge  Entities  and  Three 
Palms  Entities  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint,  here  attached. 

8.  Boulder  Ridge  Entities  and  Three 
F^alms  Entities  each  waive: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

9.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  pubficly  released.  The 
Commission  thereafter  .may  either 
withdraw  Its  acceptance  of  this 
agreement  and  so  notify  Boulder  Ridge 
Entities  and  Three  Palms  Entities,  in 
u'hich  event  it  will  take  such  action  as 

i;  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

10.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Boulder  Ridge  Entities 
or  Three  Palms  Entities  that  the  law  has 
been  violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

11.  This  agreement  contemplates  that, 
if  it  is,  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrav^Ti  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Boulder 
Ridge  Entities  and  Three  Pahns  Entities, 
(1)  Issue  its  complaint  corresponding  in 


form  and  substance  with  the  draft  of 
complaint  here  attached  and  its  decision 
containing  the  following  Order  to  cease 
and  desist,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  iii  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to-Order  to  Boulder  Ridge 
Entities'  counsel  and  to  Three  Palms 
Entities'  counsel  shall  constitute 
service.  Boulder  Ridge  Entities  and 
Three  Pahns  Entities  each  waive  any 
right  they  may  have  to  any  other  manner 
of  service.  The  complaint  may  be  used 
in  construing  the  terms  of  the  Order, 
and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terras  of  the  Order. 

12.  Boulder  Ridge  Entities  and  Three 
Palms  Entities  have  read  the  proposed 
complaint  and  Order  contemplated 
hereby.  Boulder  Ridge  Entities  and 
Three  Pahns  Entities  understand  thai 
once  the  Order  has  been  issued,  each 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
Boulder  Ridge  Entities  and  Three  Palms 
Entities  further  understand  that  they 
may  be  Uable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Ordfr 

I 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

(A)  "Boulder  Ridge"  veans  (1) 
Boulder  Ridge  Cable  TV,  and  its 
predecessors,  successors  and  assigns, 
subsidiaries,  and  divisions,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives;  and  (2) 
partnerships,  joint  ventures,  groups  and 
affiliates  that  Boulder  Ridge  Cable  TV, 
controls,  directly  or  indirectly,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives. 

(B)  "Dean  Hazen"  means  Dean  Hazen. 
individually,  and  all  partnerships,  joint 
ventures,  and  corporations  that  Dean 
Hazen  controls,  directly  or  indirectly, 
and  their  respective  directors,  officers, 
employees,  agents,  and  representatives. 

(C)  "Three  Pahns,  Ltd."  means  (1) 
Three  Palms,  Ltd,  and  its  predecessors, 
successors  and  assigns,  subsidiaries, 
and  division,  and  their  respective 
directors,  officers,  employees,  agents 
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and  representatives;  and  (2) 
partnerships,  iQint  ventures,  groups  and 
affiliates  that  Itiree  Pahns.  Ltd.. 
controlled,  directly  or  indirectly,  and 
their  respective  directors,  officers, 
employees,  agents,  and  representatives. 

(D)  "Weststat  Communications.  Inc." 
means  (1)  Weststar  Communications, 
Inc..  and  its  predecessors,  successors  ad 
assigns,  subsidiaries,  divisions,  and 
their  respective  directors,  officers, 
employees,  agents,  and  representatives; 
and  (2)  partnerihips.  joint  ventures, 
groups  and  affiliates  that  Weststar 
Communications.  Inc..  controls,  directly 
or  indirectly,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives. 

(E)  "Rodney  A.  Hansen"  means 
Rodney  A.  Hansen,  individually,  and  all 
partnerships,  jdint  ventures,  and 
corporations  that  Rodney  A.  Hansen 
controls,  directly  or  indirectly,  and  their 
respective  directors  officers,  employees, 
agents,  and  representatives. 

(F)  "Respondents"  means  Boulder 
Ridge  Cable  TV.  Inc..  Dean  Hazen, 
Weststar  Comniunicatioas.  Inc.,  and 
Rodney  A. 

(G)  "Cable  Television  Service"  means 
the  delivery  to  the  home  of  various 
entertainment  4nd  informational 
programming  via  a  cable  television 
system. 

(H)  "Cable  Television  System"  means 
a  facility,  consisting  of  a  set  of  closed 
transmission  piths  and  associated  signal 
generation,  reception,  and  control 
equipment  thatj  is  designed  to  provide 
cable  televisiod  service,  which  includes 
video  programming  and  which  is 
provided  to  mdltiple  subscribers  within 
a  community,  "yhe  term  does  not 

cility  that  service  only 

|e  television  signals  of 
ision  broadcast 
facility  that  serves  only 

DC  or  more  multiple 
der  common 
ownership,  control,  or  management, 
unless  such  facility  or  facilities  uses  a 
ay. 
ETITION 

means  the  "NON- 

AND  NON- 
DISCLOSURE AGREEMENT"  signed  by 
respondents  and  Three  Palms,  Ltd.,  on 
November  22,  ;  988. 

(J)  "Agreeing  not  to  compete"  means 
agreeing  directly  or  indirectly  not  to 
own.  manage,  operate,  control  (or 
engage  or  participate  in  the  ownership, 
management,  operation,  or  control  of)  a 
cable  television  system,  subscription 
television  systepn.  multipoint 
distribution  system,  direct  broadcast 
system,  private  operational  fixed 
microwave  serrioe.  or  any  similar  multi- 
channel video  I  listhbution  system  or 


include:  (a)  A 
to  retransmit 
one  or  more  te 
stations;  or  (b) 
subscribers  in 
dwelling  units 


public  right-' 

(I)  "NO:  " 
AGREEMENT' 
COMPETITION 


service  (or  obtaining  or  holding  any 
authorizations  or  franchises  for  any  of 
the  foregoing)  in  competition  with 
another  person. 

II 

It  is  ordered.  That  respondents,  in 
connection  with  the  purchase,  sale,  or 
operation  of  any  cable  television  system 
or  cable  television  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  as 
""tended,  to  forthwith  cease  and  desist 
from  enforcing  any  rights  they  may  have 
under  Paragraphs  3  and  4  of  the  Non- 
Competition  Agreement 

ni 

It  is  further  ordered.  That 
respondents,  in  connection  with  the 
acquisition  or  sale  of  any  cable 
television  system  or  cable  television 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  as  amended,  do 
forthuith  cease  and  desist  from  agreeing 
not  to  compete  with  the  seller  or  buyer 
of  such  cable  television  system  or  cable 
television  service  in  any  geographic 
area.  Provided,  however,  that  this 
paragraph  shall  not  apply  to  any 
agreement  made  in  connection  with  the 
lawful  acquisition  or  sale  of  a  cable 
television  system  or  cable  television 
service  in  which  the  seller  agrees  not  to 
compete  with  the  buyer  or  buyers,  or  the 
buyer  agrees  not  to  compete  with  the 
seller  or  sellers,  in  a  geographic  area 
that  is  reasonably  related  to: 

(A)  The  cable  television  system  or 
cable  television  service  that  is  being 
acquired  or  sold; 

(B)  A  proximately  located  system  or 
service  of  the  buyer  with  which  the 
cable  television  system  or  cable 
television  service  that  is  being  acquired 
will  be  jointly  operated;  or 

(C)  A  proximately  located  system  or 
service  of  the  seller  with  which  the 
cable  television  system  or  cable 
television  service  that  is  being  sold 
previously  was  jointly  operated. 

IV 

It  is  further  ordered.  That,  within 
sixty  (60)  days  after  the  date  this  Order 
becomes  final,  and  annually  thereafter 
for  a  period  of  three  (3)  years  on  the 
anniversary  date  this  Order  becomes 
finale,  and  at  such  other  times  as  the 
Commission  or  its  staff  may  request, 
each  respondent  shall  file  with  the 
Secretary  of  the  Federal  Trade 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  and  has  complied  with  this 
Order. 


It  is  further  ordered.  That,  for  the 
purposes  of  determining  of  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  five  days 
notice  to  any  respondent,  made  to  its 
principal  office,  such  respondent  shall 
permit  any  duly  authorized 
representatives  of  the  Federal  Trade 
Commission: 

(A)  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  dociunents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  Order,  and 

(B)  Without  restraint  or  interference 
from  respondent,  an  opportunity  to 
interview  officers  or  employees  of 
respondent,  who  may  have  counsel 
present,  regarding  any  matters 
contained  in  this  Order. 

VI 

It  is  further  ordered,  that,  each 
respondent  shall  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
such  respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation  or 
partnership,  the  creation,  dissolution,  or 
sale  of  subsidiaries,  and  any  other 
change  that  may  affect  compliance 
obligations  arising  out  of  this  Order. 

Analysis  to  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment,  from  Boulder  Ridge  Cable  TV 
("Boulder  Ridge").  Dean  Hazen. 
Weststar  Communications,  Inc..  and 
Rodney  A.  Hansen  (collectively  "the- 
parties").  an  agreement  containing 
consent  order.  This  agreement  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments 
from  interested  persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
order. 

The  Commission's  investigation  of 
this  matter  concerns  a  non-competition 
and  non-disclosure  agreement  signed  by 
the  parties  in  connection  v«th  the 
acquisition  of  Three  Palms,  Ltd.  ("Three 
Pahns").  by  Boulder  Ridge.  Boulder 
Ridge  and  Three  Palms  operated 
competing  cable  companies  in 
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Ridgecrest,  California.  The  parties  own 
and  operate  multiple  cable  systems  in 
California  and  Hawaii. 

Tiie  agreement  containing  consent 
order,  if  finally  issued  by  the 
Commission,  would  settle  charges  that 
the  mutual  agreement  not  to  compete 
between  Boulder  Ridge  and  Three  Palms 
appears^o  restrain  competition 
unreasonably  and  bears  no  reasonable 
relation  to  the  Ridgecrest  market 
interests  of  the  buying  firm.  The 
Commission  has  reason  to  believe  that 
the  agreement  would  affect  competition 
for  cable  television  services  adversely 
and  would  violate  Section  5  of  the 
Federal  Trade  Commission  Act,  unless 
an  effective  remedy  eliminates  such 
anticompetitive  effects. 

The  order  accepted  for  public 
comment  would  require  the  parties  to 
cease  and  desist  from  enforcing  any 
rights  they  may  have  under  Paragraphs 
3  and  4  of  the  agreement  not  to  compete. 
The  order  also  would  ban  the  parties 
from  entering  into  similar  agreements  in 
the  future  by  prohibiting  them  from 
agreeing  not  to  compete  in  any 
geographic  area  unrelated  to  the  cable 
system  or  systems  being  sold.  This 
would  bar  any  unreasonable  broad 
covenant  not  to  compete  but  would 
provide  an  exception  for  an  agreement 
made  in  connection  with  the  sale  of  a 
cable  television  system  or  cable 
television  service  in  which  the  parties 
agree  not  to  compete  with  one  another 
in  a  geographic  area  that  is  reasonably 
related  to  the  cable  television  system  or 
cable  television  service  that  is  being 
acquired  or  sold. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  their  terms  in  any 
way. 

Benjamin  1.  Berman. 
Acting  Secretary. 

|FR  Doc.  94-19134  Filed  8-4-94:  8:45  ami 
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[Docket  No.  C~3BS8\ 

California  and  Hawaiian  Sugar 
Company 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  period  for  public 
comment  on  petition  to  modify  or 
vacate  consent  order. 

SUMMARY:  California  and  Hawaiian 
Sugar  Company  ("C&H"),  a  respondent 
in  Docket  No.  C-2858,  is  subject  to  an 
order  prohibiting  it  from  representing 
that  its  granulated  sugar  is  different  or 


superior  unless:  (a)  Such  difference  or 
superiority  relates  to  a  consumer  use  of 
such  sugar  which  is  specified  in  the 
advertisement;  (b)  such  difference  or 
superiority  is  substantiated;  and  (c)  such 
substantiation  includes  competent  and 
reliable  evidence  that  the  difference  or 
superiority  is  discernible  to  or  of  benefit 
to  the  class  of  consumers  to  whom  the 
representation  is  directed.  C&H  filed  a 
petition  on  July  20, 1994,  requesting 
that  the  Commission  reopen  and  modify 
the  order  to  allow  C&H  to  advertise  anv 
truthful,  nondeceptive  difference 
between  its  sugar  and  competing  sugar 
(other  than  a  difference  relating  to 
health,  safety,  nutritional  quality,  or 
purity)  without  relating  it  to  a  specific 
consumer  usp  and  proving  its 
discemibility  or  benefit.  In  the 
alternative,  C&H  requests  that  the 
Commission  either  modif\'  the  order  to 
allow  C&H  to  advertise  any  truth ful^ 
nondeceptive  difference  between  its 
sugar  and  competing  sugar  that  is 
substantiated  by  competent  and  reliable 
evidence  or  that  it  vacate  the  order.  This 
document  announces  the  public 
comment  period  on  this  petition.' 
DATES:  The  deadline  for  filing  comments 
in  this  matter  is  August  26,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C.  20580.  Requests  for 
copies  of  the  petition  should  be  sent  to 
the  Public  Reference  Branch,  Room  130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Frisby,  Enforcement  Division. 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Washington,  DC. 
20580,  (202)  326-2098. 
SUPPLEMENTARY  INFORMATION:  The  order 
in  Docket  No.  C-2858  was  published  at 
42  FR  6800  on  February  4.  1977. 
reported  at  89  F.T.C.  15.  C&H  argues 
that  significant  changes  in 
constitutional  law  and  Commission 
policy  since  1976  justify  reopening  the 
docket  and  modifying  the  order.  C&H 
maintains  that  the  U.S.  Supreme  Court 
has  extended  First  Amendment 
protection  to  purely  commercial  speech 
and  views  as  particularly  suspect 
prohibitions  on  expression  such  as 
those  in  the  order.  C&H  also  contends 
that  the  burden  of  proof  in  restricting 
commercial  speech  lies  with  the  party 
seeking  to  restrict  it  and  that  the 
Commission  has  provided  no  evidence 
that  the  order  directly  advances  its 
interests  in  a  reasonable  maimer.  In 
addition,  C&H  argues  that  since  1976 
the  Commission  altered  its  position 


concerning  truthful  comparative 
advertising  and  now  actively  encourages 
such  advertising.  C&H  notes  that  since 
1976  the  Commission  has  adopted  a 
"reasonable  consumer"  standard.  C&H 
also  contends  that  the  public  interest 
justifies  reopening  and  setting  aside  the 
order  because  consumers  have  a 
constitutional  right  to  receive 
uncensored  distribution  of  truthful 
information.  Furthermore,  C&H 
maintains  that  market  efficiency 
requires  that  consumers  be  given  acces.s 
to  truthful  information  and  that  the 
order  improperly  discriminates  among 
competitors.  The  petition  was  placed  on 
the  public  record  on  July  27,  1994. 

Donald  S.  Clark. 

Secretary. 

|FR  Doc.  94-19136  Filed  8-4-94;  845  ami 

BILUNG  CODE  67S0-01-M 

Pia9207] 

The  Coca-Cola  Company;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  order. 

SUMMARY:  This  final  order  requires 
Coca-Cola,  for  ten  years,  to  obtain 
Commission  approval  before  acquiring 
any  part  of  the  stock  or  interest  in  any 
company  that  manufactures  or  sells 
branded  concentrate,  syrup,  or 
carbonated  soft  drinks  in  the  United 
States. 

DATES:  Complaint  issued  July  15,  1986. 
Final  order  issued  June  13,  1994.' 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Joseph  BrowTiman  FTC/S-2105, 
Washington.  D.C.  20580.  (202)  326- 
2605. 

Authority:  Sec.  6,  38  Stat  721;  15  L'  S.C. 
46.  Interpret  or  apply  sec.  5,  38  Stat.  719,  as 
amended;  sec.  7,  38  Slat  731,  as  amended: 
15U.S.C.  45,  18 
Benjamin  I.  Berman, 
Acting  Secretary. 

jFR  Doc.  94-19129  Filed  8-4-^:  8.45  ami 
BILUNG  CODE  67$0-01-M 

Pkt9242] 

College  Foott>ali  Association,  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  order. 


■  C&H  filed  an  earlier  petition  to  modify  or  vacate 
this  consent  order  on  December  16.  1993,  and 
wil.hdruw  it  on  May  26, 1994. 


'  Copies  of  the  Complaint.  Initial  Decision, 
Opinion  of  the  Conunission,  and  Final  Order  are 
available  from  the  Commission's  Public  Reference 
Branch,  H-130,  6th  Street  and  Pennsylvania 
Avenue.  N.W..  Washington.  D.C  20580. 
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SUMMARY:  Thi  i  final  order  dismisses  the 
complaint  which  alleged  that  the 
roUege  Footb»ll  Association  (CFA)  and 
Capital  Cities^ABC,  Inc.  illegally 
restrained  coi]^petition  through 
agreements  w^ch  gave  ABC  exclusive 
rights  to  televise  certain  college  football 
games.  The  final  order  to  dismiss  was 
due  to  the  Con  unission's  lack  of 
jurisdiction  o\  er  CFA.  citing  its  not-for- 
profit  nature.  Dismissal  was  also 
determined  to  be  in  the  public  interest. 

DATES:  Compli  lint  issued  September  5. 
1 990.  Final  oti  ier  issued  fune  16. 1994.' 

FOR  FURTHER  tBFORMATION  COWTACT: 

Michael  Antal  ics.  FTC/S-2627. 
Washington.  pC.  20580.  (202)  326- 
'821. 

Authority:  Se : 

46.  Interprets  oi 
as  amended;  15 

Benjamin  I.  Berlnan. 

Acting  Secretar] : 

|FR  Doc.  94-19:  30  Filed  fr-4-94:  8:45  ami 

BILLING  COM  S75I  -Ol-M 


6.  38SUt.  721;15U.S.Q 
applies  sec.  5.  38  Stat.  719. 
IU.S.C  45. 


(File  No.  932-3^] 

Gorayeb  Sem  nars,  Inc^  et  aL; 
Proposed  Coi  sent  Agreement  With 
Analysis  To  A  Id  Put)lic  Comment 

AQB4CV:  Fedeaal  Trade  Commission. 
ACTION:  Propoi  led  consent  agreement 


SUMMARY:  In  s^lement  of  alleged 
.violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  jersey-based 
company  and  Us  officer  from  making 
any  representation  about  the  relative  or 
absolute  performance  or  efficacy  of  any 
smoking  cessation  or  weight  loss 
program,  unleis  they  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation, 

DATES:  Commi  nts  must  be  received  on 
or  before  October  4, 1994. 
ADDRESSES:  Cqmments  should  be 
directed  to:  FtC/Office  of  the  Secretary. 
Room  159,  6th St.  and  Pa.  Ave..  N.W., 
Washington.  DC.  20580. 

FOR  FURTHER  iMFORMATION  CONTACT: 
Matthew  Dayi  ard.  FTC/H-200, 
Washington,  E  .C.  20580.  (202)  326- 


3291. 


C  ampla 


>  Copies  of  the 
Opinion  of  the  CoAimission 
Statement  of  Coru  lissi 
from  the  Commission 
H-130. 6th  Street 
Wdshington.  DC. 


aint.  Initial  Deci&ion. 
,  Fin^l  Order,  and 
ionar  Azcuenaga  are  available 
'(  Public  Reference  Braiu:h. 
iid  Pennsylvania  Avenue.  N.W.. 
1)580. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  nodoe  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(u). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  Gorayeb  Seminars.  Inc..  a 
corpoi^atioD.  Corayeb  Learning  Systems.  Inc.. 
a  corporatioa.  and  Ronald  B.  Corayeb. 
individually  and  as  an  officer  of  said 
corporations. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Gorayeb 
.Seminars,  Inc..  a  corporation,  Gorayeb 
Learning  Systems,  Inc.,  a  corporation, 
and  Ronald  B.  Gorayeb,  individually 
and  as  an  officer  of  said  corporations 
("jwoposed  respondents"  or 
"respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed.  By  and  between 
Gorayeb  Seminars,  Inc..  Gorayeb 
Learning  Systems,  Inc.,  their  duly 
authorized  officers,  and  Ronald  B. 
Gorayeb,  individually  and  as  an  officer 
of  said  corporations,  and  their  attorney 
and  counsel  for  the  Federal  Trade 
Commission  that 

1 .  Proposed  respondent  Gorayeb 
Seminars.  Inc..  is  a  New  Jersey 
corporation,  with  its  principal  office  or 
place  of  business  at  101  Roimdhill 
Drive,  Rockaway,  New  Jersey,  07866. 

2.  Proposed  respondent  Gorayeb 
Learning  Systems,  Inc.,  is  a  New  Jersey 
corporation,  with  its  principal  office  or 
place  of  business  at  101  Roimdhill 
Drive,  Rockaway.  New  Jersey  07866. 

3.  Proposed  respondent  Ronald  B. 
Gorayeb  is  the  President,  Secretary,  and 
sole  director  and  shareholder  of  said 
corporations.  He  formulates,  directs, 
and  controls  the  acts  and  practices  of 
said  corporations  and  his  address  is  the 
same  as  that  of  said  corporations. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint 

5.  Proposed  respondents  waive: 


(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  imder  the  Equal  Access 
to  Justice  Act,  5  U.S.C  504. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  he  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  resperi 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the. 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  the  complaint  here  attached. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rides,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents:  (a)  Issue  its 
complaint  corresponding  in  form  and 
substance  with  the  attached  draft 
complaint  and  its  decision  containing 
the  following  Order  to  cease  and  desist 
in  disposition  of  the  proceeding;  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  ser\'ice. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 


contained  in  the  Order  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

9.  Proposed  respondents  have  read 
the  attached  draft  complaint  and  the 
following  Order.  Proposed  respondents 
understand  that  once  the  Order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  the 
Order.  Proposed  respondents  further 
understand  that  they  may  be  fiable  Tor 
civil  penalties  in  thframount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 
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Order' 

Definition 

For  the  purposes  of  this  Order, 
"competent  aiid  reliable  scientific: 
evidence"  shall  mean  those  tests, 
anal y.ses.  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so.  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

I 

It  is  ordered,  that  respondents 
Gorayeb  Seminars,  Inc.,  a  corporation. 
Gorayeb  Learning  Systems,  Inc.,  a 
corporation,  their  successors  and 
assigns,  and  their  officers,  and  Ronald 
B.  Gorayeb.  individually  and  as  an 
officer  of  said  corporations,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  coimection  with  the 
advertising,  promotion,  offering  for  sale, 
or  sale  of  any  smoking  cessation  or 
weight  lose  program,  including  any 
such  program  that  uses  hypnosis,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

Ar  Representing,  directly  or  by 
implication,  that  participants  who 
attend  respondents'  single-session  group 
hypnosis  seminar  are  cured  of  smoking 
addiction  wnthout  experiencing 
Vidthdrawal,  anxiety,  weight  gain,  or 
other  side  effects,  imless,  at  the  time  of 
making  any  such  representation, 
respondents  possess  and  rely  upon 
contpetent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

B.  Making  any  representation,  directly 
or  by  implication,  about  the  relative  or 
absolute  performance  or  efficacy  of  any 
smoking  cessation  program  or  weight 
loss  program,  imless,  at  tlie  time  of 
.aiaking  any  such  representation. 


respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation 

C.  Misrepresenting,  directly  or  by 
implication,  the  performance  or  efficacy 
of  any  smoking  cessation  program  or 
weight  loss  program. 

n 

It  is  further  ordered,  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

.\.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

Ill 

It  is  further  ordered,  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondents  such  as 
.  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporations  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

IV 

//  is  further  ordered,  that  the 
individual  respondent  named  herein 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  his  present 
business  or  of  his  affiliation  with,the 
corporate  respondents.  In  addition,  for  a 
period  of  three  (3)  years  from  the  date 
of  service  of  this  Order,  the  respondent 
shall  promptly  notify  the  Commission  of 
each  affiliation  with  a  new  business  or 
employment  that  involves  a  smoking 
cessation  program  or  a  weight  loss 
program.  Each  such  notice  shall  include 
the  respondent's  new  business  address 
and  a  statement  of  the  nature  of  the 
business  or  employment  in  which  the 
respondent  is  newly  engaged  as  well  as 
a  description  of  the  respondent's  duties 
and  responsibihties  in  connection  with 
the  business  or  employment.  The 
expiration  of  the  notice  provision  of  this 
paragraph  shall  not  affect  any  other 
obligation  arising  under  this  Order. 


It  is  further  ordered,  that  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  officers,  agents, 
representatives,  independent 
contractors,  and  employees  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials;  and,  for  a  period 
of  three  (3)  years  from  the  date  of  entry 
of  this  Order,  distribute  same  to  all 
future  such  officers,  agents, 
representatives,  independent    • 
contractors,  and  employees. 

VI 

It  is  further  ordered,  that  re;pr<ndents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  maimer  and 
form  in  which  they  have  complied  with 
this  Order. 

Analyis  of  Proposed  Consent  Order  to 
.\id  Public  Conuneni 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  bom  Gorayeb  Seminars. 
Inc.  (hereinafter  'GSI").  Gorayeb 
Learning  Systems.  Inc.  (hereinafter 
"GLS")  and  their  President,  Ronald  B. 
Gorayeb.  marketers  of  The  Gorayeb 
Method  seminar,  a  single,  two-hour, 
group  hypnosis  session  program  for 
smoking  cessation  and  weight  loss.  The 
Gorayeb  Method  seminar  is  offered  to 
the  public  nationwide  by  Ronald  B. 
Gorayeb  at  hotel  locales. 

The  proposed  conisent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondents 
deceptively  advertised:  (1)  The 
likelihood  of  seminar  pa.flicipants' 
success  in  achieving  and  maintaining 
abstinence  from  smoking  cigarettes  and 
weight  loss;  and  (2)  the  effectiveness  of 
proposed  respondents'  weight-loss 
programs  in  leading  consumers  to 
achieve  and  maintain  weight  loss 
compared  to  other  weight- loss  methods. 

Success 

The  complaint  against  GSI.  GLS  and 
Ronald  B.  Gorayeb  alleges  that  the 
proposed  respondents  failed  to  possess 
a  reasonable  basis  for  claims  they  made 
regarding  the  success  of  their  seminar 
participants  in  quitting  smoking  and 
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achieving  and  [naintaining  weight  loss. 
Through  adveitisements  placed  in 
various  media  in  advance  of  their 
seminars,  prop  osed  respondents 
represented  th;  it  seminar  participants: 
(1)  Are  cured  c  f  smoking  addiction  and 
permanently  a  )stain  from  smoking 
cigarettes;  (2)  i  re  cured  of  smoking 
addiction  with  Dut  experiencing 
withdmwal,  ar  xiety  or  weight  gain;  and 
(3)  achieve  anc  maintain  weight  loss. 
Proposed  resp<  indents  further 
represented  th,  it  thousands  of 
consumers  ha\  e  permanently  quit 
smoking  and  t]  lousands  have  achieved 
and  maintained  weight  loss  as  a  result 
of  attending  Tl  e  Gorayeb  Method 
seminars. 

The  Commis  sion  believes  that  these 
success  claims  for  seminar  attendees' 
smoking  cessation,  weight  loss  and 

achieved  weight  loss  are 
deceptive  beca  ase  proposed 
respondents  di  i  not  possess  adequate 
"or  those  claims  at  the 
the  claims. 

The  proposeti  consent  order  seeks  to 
address  the  alli  !ged  success 
misrepresentat  ons  cited  in  the 
accompanying  complaint  in  three  ways. 

(Part  I.B.)  requires 
proposed  respc  ndents  to  possess  a 
reasonable  bas  s  consisting  of  competent 
and  reliable  sc  entific  evidence 
substantiating  my  claim  about  the 

efficacy  of  any  smoking 
cessation  or  w«  ight  loss  program. 

Second,  the  >roposed  order  (Part  l.A.) 
prohibits  prop:  ised  respondents  from 
representing  tli  at  seminar  participants 
are  cured  of  sn  oking  addiction  without 
experiencing  s  de  effects,  such  as 
withdrawal,  an  xiety  or  weight  gain, 
unless  the  claii  n  is  substantiated  by 
rompetent  and  reliable  scientific 
evidence. 

Finally,  the  droposed  order  (Part  I.C.) 
generally  proh:  :>its  proposed 
respondents  fr<  m  misrepresenting  the 
performance  oi  efficacy  of  any  smoking 
cessation  or  w«  ight  loss  program. 

Efficacy 
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efficacious  for  weight  loss  and  weight- 
loss  maintenance  than  other  weight-loss 
methods.  The  Commission  believes  that 
this  comparative  efficacy  claim  for 
proposed  respondents'  hypnosis 
program  is  deceptive  because  proposed 
respondents  at  the  time  they  made  the 
claim  did  not  possess  adequate 
substantiation  for  the  claim. 

To  address  this  efficacy 
misrepresentation,  the  proposed  order 
(Part  I.B.)  requires  proposed 
respondents  to  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  any 
representation  about  the  relative  (or- 
absolute)  performance  or  cfHcacy  of  any 
weight  loss  program  (or  smoking 
cessation  program),  before  they  make 
such  a  claim.  The  proposed  order  (Part 
I.C.)  further  generally  prohibits 
proposed  respondents  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program  (or 
smoking  cessation  program). 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Benjainin  I.  Berman, 
Acting  Secretary. 
|FR  Doc.  94-19135  Filed  8-»-94;  8:45  am) 

eiLUNG  CODE  67S0-01-M 

[Dlrt.C-3501) 

Vlen  Clinics  of  America,  Inc.,  et  al.. 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois-Based  corporation  and  its  officer 
from  misrepresenting  the  rate  of  likely 
recurrence  for  any  venous  disease 
following  treatment,  or  misrepresenting 
the  rate  of  likely  reciurence  for  any 
venous  disease  following  treatment,  or 
misrepresenting  the  newness,  past 
availability,  safety,  risks  or  potential 
side-effects  of  any  cosmetic  or  plastic 
surgery  procedure.  In  addition,  the 
consent  order  requires  the  respondents 
to  have  scientific  evidence  to 
substantiate  any  representations  it 


R'-ference  Branch,  H-130. 6ih  Street  &  Pennsylvan)a 
Avenue.  N.W.,  Washington.  D.C.  20S80. 


makes  about  any  cosmetic  or  plastic 
surgery  procedure  it  markets  or  sells  in 
the  future. 

DATES:  Complaint  and  Order  issued  June 
24,  1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kelly  and  Sondra  Mills,  FTC/ 
H-200,  Washington,  D.C.  20580.  (202) 
328-3304  or  326-2673. 

SUPPLEMENTARY  INFORMATION:  On 
Thiirsday,  Febniary  10, 1994,  there  was 
published  in  the  Federal  Register  59  FR 
6273,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Vein 
Clinics  of  America,  Inc.,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

Authority:  Set?.  6,  38  Slat.  721,  15  U.S.C. 
46.  Interprets  or  applies  sec.  5,  38  Stat.  "19. 
as  amended;  15  U.S.C  45,  52. 

Benjamin  I.  Berman, 

Acting  Secretary. 

|FR  Doc.  94-19131  Filed  8-4-94:  8:45  am) 

BJLUNG  CO(}£  67S(M)1-M 


DEPARTMErfT  OF  HEALTH  AN" 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Renewals 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. . 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  FDA  advisory  committees  by 
the  Commissioner  of  Food  and  Drugs. 
This  notice  is  issued  under  the  Federal 
Advisor)'  Committee  Act  of  October  6, 
1972  (Pub.  L.  92-463  (5  U.S.C.  app.  2)). 
DATES:  Authority  for  these  committees 
will  expire  on  the  dates  indicated  below 
unless  the  Commissioner  formally 
determines  that  renewal  is  in  the  public 
interest. 
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Name  of  the  Committee 


Anesthetic  and  Life  Support  Dmgs  Advisory  Committee 

Blood  Products  Advisory  Committee 

Pulmonary-Altergy  Drugs  Advisory  Committee 

Drug  Abuse  Advisory  Committee 

Science  Advisory  Board  to  the  National  Center  for  Toxicotogtcal  Researcti 

Penpheral  and  Central  Nervous  System  Drugs  Advisory  Committee 

Psychopharmacologic  Drugs  Advisory  Committee 

Science  Board  to  the  Food  and  Drug  Administration 


May  1 .  1996 
May  13,  1996 
May  30.  1996 
May  31.  1996 
June  2,  1996 
June  4,  1996 
June  4, 1996 
June  26. 1996 


Date  of  Expiration 


FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2765. 

Dated:  August  1.  1994 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations 
(FR  Doc.  94-19095  Filed  »-i-94;  8:45  am) 
BILUNG  CODE  4160-01-F 


Bluest  for  Nominations  for  Voting 
Members  on  Public  Advisory 
Committees;  Device  Good 
Manufacturing  Practice  Advisory 
Committee . 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  in  FDA's  Center  for  Devices 
and  Radiological  Health.  Nominations 
will  be  accepted  for  current  vacancies 
and  vacancies  that  will  or  may  occur 
through  May  31, 1995. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  for  appropriately  qualified 
female,  minority,  or  disabled 
candidates. 

DATES:  Nominations  should  be  received 
by  September  6, 1994. 
ADDRESSES:  All  nominations  and 
curricula  vitae  for  health  professionals, 
industry  representatives,  and 
government  representatives  shall  be 
submitted  in  writing  to  Sharon  M. 
Kalokerinos  (address  below).  All 
nominations  and  curricula  vitae  for 
general  public  representatives 
(consumer  representatives)  shall  be 
submitted  in  writing  to  Susan  K. 
Meadows  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  health  professionals, 
industry  representatives,  and 


government  representatives:  Sharon 
M.  Kalokerinos,  Center  for  Devices 
and  Radiological  Health  (HFZ-300). 
Food  and  Drug  Administration, 
2098  Gaither  Rd..  Gaithersburg.  MD 
20850, 301-594-4613. 
Regarding  general  public 
representatives  (consumer 
representatives):  Susan  K. 
Meadows,  Office  of  Consumer 
Affairs  (HFE-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443- 
5006. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  of  voting 
members  for  the  following  vacancies: 
Two  vacancies  immediately,  three 
vacancies  occurring  Jime  1. 1995.  There 
are  immediate  openings  for  one  industry 
and  one  government  representative;  as 
of  June  1, 1995,  vacancies  will  exist  for 
a  general  public  representative,  a  health 
professional,  and  a  government 
representative. 

Function 

The  function  of  the  Device  Good 
Manufacturing  Practice  Advisory- 
Committee  is  to  review  regidations  for 
promulgation  regarding  current  good 
manufacturing  practices  (CGMP's) 
governing  the  methods  used  in,  and  the 
facilities  and  controls  used  for,  the 
design,  manufacture,  packaging,  storage, 
installation,  and  servicing  of  devices, 
and  make  recommendations  regarding 
the  feasibility  and  reasonableness  of 
those  proposed  regulations.  The 
committee  also  reviews  and  makes 
recommendations  on  proposed 
guidelines  (e.g.,  "Guideline  on  General 
Principles  of  Process  Validation") 
developed  to  assist  the  medical  device 
industry  in  meeting  the  CGMP 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  from  CGMP  regulations. 

Section  520  of  the  act,  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (21  U.S.C  360(1)).  provides  that  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee  shall  be  composed 
of  nine  members  as  follows:  (1)  Three  of 
the  members  shall  be  appointed  from 
persons  who  are  officers  or  employees 


of  any  Federal,  State,  or  local 
government;  (2)  two  shall  be 
representatives  of  interests  of  the  device 
manufacturing  industr>-;  (3)  two  shall  be 
representatives  of  the  interests  of 
physicians  and  other  health 
professionals:  and  (4)  two  shall  be 
representatives  of  the  interests  of  the 
general  public. 

Criteria  for  Members 

Government  Representatives  an- '  Health 
Professionals 

Persons  nominated  for  membership 
should  have  knowledge  of  or  expertise 
in  any  one  or  more  of  the  following 
areas:  Quality  assurance  concerning  the 
design,  manufacture,  and  use  of  medical 
devices. 

General  Public  and  Industry 
Representatives 

To  be  eligible  for  selection  as  a 
representative  of  the  general  public  and 
industry,  candidates  should  possess 
appropriate  qualifications  to  understand 
and  contribute  to  the  committee's  work. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  the  advisory  committee.  Self- 
nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee,  as 
well  as  current  business  address  and 
telephone  number.  FDA  will  ask  the 
potential  candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  Industry 
representatives  are  included  specifically 
for  the  purpose  of  representing  industry 
interests  and  any  financial  interest 
covered  by  18  U.S.C.  206(a)  in  the  class 
which  the  member  represents  is 
irrelevant  and  is  exempted  under  18 
U.S.C.  208(b).  The  term  of  office  is  up 
to  4  years,  depending  on  the 
appointment  date. 

Selection  Procedures 

Selection  of  members  representing 
general  pubUc  interests  is  conducted 
through  procedures  which  include  use 
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the  work  of  the  committee  in  such  fields 
as  companion  animal  medicine,  food 
animal  medicine,  avian  medicine, 
microbiology,  biometrics,  toxicology, 
pathology,  pharmacology,  animal 
science,  and  chemistry.  The  specialized 
training  and  experience  necessarj'  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  is  subject  to 
review,  but  may  include  experience  in 
medical  practice,  teaching,  and/or 
research  relevant  to  the  field  of  activity 
of  the  committee.  The  term  of  office  is 
4  years. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  the  committee. 
Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
or  the  committee  and  appears  to  have  no 
conflict  of  interest  that  would  preclude 
committee  membership.  FDA  will  ask 
Oie  potential  candidates  to  provide 
detailed  information  concerning  such 
matters  as  emplojTnent,  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest. 

This  notice  is  issued  under  tl:e 
Federal  Advisory  Committee  Act  (5 
IIS.C.  app.  2)  and  21  CFR  part  14. 
n  lating  to  advisory  committees. 

Dated:  August  1,  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
jFR  Doc.  94-19094  Filed  8-4-94;  8:45  am) 
B  LUNG  COOE  4180-01-f 


Pocket  No.  94F-02501 

Registration  and  Consuiting  Co.  AG; 
F;iing  of  Food  Adcitiwe  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Registration  and  Consulting  Co. 
AG  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
a:nended  to  provide  for  the  safe  use  of 
8.9,10,1  l-tetrachloro-12H-phthaloperin- 
1 2-one  (C.I.  Solvent  Red  135)  as  a 
colorant  in  polyethylene  phthalate 
polymers  intended  for  use  as  food- 
contact  articles. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  6, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(tlFA-305).  Food  and  Drug 


Administration,  rm.  1-23,  12420 
P.irklawn  Dr.,  Rockville,  MD  20857 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-21 6),  Food  and 
Drug  Administration,  200  C  St.  SVV.. 
Washington.  DC  20204,  202-254-9500. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)(21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4424)  has  been  filed  by 
the  Registration  and  Consulting  Co.  AG, 
c/o  Mr.  Reynaldo  A.  Gustilo,  125A  18th 
St.,  suite  142,  Newport  Plaza,  Jersey 
City,  N)  07310.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.3297  Colorants  for  Polymers  (21 
CFR  178.3297)  to  provide  for  the  safe 
use  of  8,9,10.1  l-tetrachIoro-12H- 
phthaloperin-12-one  (C.I.  Solvent  Red 
133)  as  a  colorant  in  polyethylene 
phthalate  polymers  intended  for  use  in 
food-contact  articles  and  complying 
with  21  CFR  177.1630. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
pi;blic  review  and  comment.  Interested 
persons  may,  on  or  before  September  6. 
1.^94,  submit  to  the  Dockets 
Management  Branch  (address  above) 

V  ritten  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
a>mments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
N'onday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 

V  ithout  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  f)etition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CrR  25.40(c), 
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Dated:  July  27. 1994. 
L.  Robert  Lake. 

Actinfi  Director,  Center  for  Food  Safety-  and 
Applied  \utrition. 

IFR  Doc.  94-19097  Filed  8-4-94;  8:45  ami 
BILUNQ  COOE  4160-01-f 

[Docket  No.  94G-0237] 

Stepan  Co.;  Filing  of  Petition  for 
Affirmation  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Stepan  Co.  has  filed  a  petition 
(GRASP  4G0409)  proposing  that  a 
medium  chain  triglyceride  containing 
capr>'lic  and  capric  acids  be  affirmed  as 
generally  recognized  as  safe  (GRAS)  for 
use  in  food  as  a  direct  human  food 
ingredient.  The  petitioner  proposes  that 
captrin  be  the  common  or  usual  name 
for  this  triglyceride. 

DATES:  Written  comments  by  October  4. 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857.    . 
FOR  FURTHER  INFORMATION  CONTACT: 
LawTence  J.  Lin,  Center  for  Food  Safety 
and  Applied  Nutrition  {HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  EX:  20204,  202-418-3090. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409(b)(5)  (21  U.S.C. 
321(s)  and  348(b)(5))  and  the  regulations 
for  affirmation  of  GRAS  status  in 
§  170.35  (21  CFR  170.35).  notice  is  given 
that  Stepan  Co.,  100  West  Hunter  Ave.. 
Maywood,  NJ  07607,  has  filed  a  petition 
(GRASP  4G0409)  proposing  that  a 
medium  chain  triglyceride  containing 
caprj'lic  and  capric  acids  be  affirmed  as 
GRAS  for  use  in  food  as  a  direct  human 
food  ingredient.  The  petitioner  proposes 
that  captrin  be  the  common  or  usual 
name  for  this  triglyceride. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  profiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 


agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
October  4. 1994.  review  the  petition  and 
file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  captrin  is,  or  is 
not.  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)).  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated;  July  27,  1994. 
L.  Robert  Lake. 

Acting  Director.  Center  for  Food  Saft'ty  and 
Applied  Nutrition. 

IFR  Doc.  94-19098  Filed  8-4-94;  8:45  ami 
8ILUNG  COOE  4160-01-F 


Health  Care  Financing  Administration 

[0!MC-020-N] 

Health  Maintenance  Organizations: 
Qualification  Determinations  During 
the  Period  January  1, 1994  through 
March  31, 1994 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
names,  addresses,  service  areas  or 
modified  service  areas,  and  dates  of 
qualification  or  expansion  of  entities 
determined  to  be  Federally  quahfied 
health  maintenance  organizations 
(FQHMOs)  during  the  period  January  1. 
1994  through  March  31.  1994.  This 
notice  is  published  in  accordance  with 
our  regulations  at  42  CFR  417.144  and 
417.163.  which  require  publication  in 
the  Federal  Register  of  certain 
determinations  relating  to  FQHMOs. 


FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Boesz.  (202)  619-0840. 

SUPPLEMENTARY  INFORMATION: 

A.  Qualification  Determinations 

As  part  of  our  evaluation  and 
determination  of  whether  an  entity 
qualifies  as  a  Federally  qualified  health 
maintenance  organization  (FQHMO). 
our  regulations  set  forth  at  42  CFR 
417.144(e).  promulgated  under  title  XIII 
of  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  300e).  require 
pubhcation  in  the  Federal  Register  of 
the  names,  addresses,  and  descriptions 
of  the  service  areas  of  new  FQHMOs. 
We  interpret  this  requirement  as 
applying  to  revisions  of  service  areas  of 
currently  approved  FQHMOs.  as  well. 
Our  last  notice  containing  this 
information  was  published  on  April  20. 
1994  (59  FR  1021). 

There  are  three  categories  of 
FQHMOs:  operational  qualified, 
transitional  qualified,  and 
preoperational  qualified.  These  terms 
are  defined  in  42  CFR  417.141. 

HCFA  has  determined  that  the 
following  entity  is  an  operational 
FQHMO  under  section  1310(d)  of  the 
Act  (42  U.S.C.  300e-9(d))  and  has 
expanded  its  previously  qualified 
ser\'ice  area: 

Expansion  and  Addition  of  Service  Area 
Regional  Components  bv  Existing 
FQHMOs 

Intergroup  Prepaid  Health  Services 
(Intergroupl 

(Individual  Practice  Association  Model; 
Requirements  are  set  forth  at  sections 
1302(5)  and  1310(b)(2)(a)  of  the  Act). 
1010  N.  Finance  Center  Drive,  Suite 
200.  Tucson,  Arizona  85710. 
Intergroup's  approved  Federally 
qualified  expansion  includes  the 
remainder  of  Pinal  County  and  the 
entire  Counties  of  Santa  Cruz.  Cochise. 
Gila.  Graham,  and  Greenlee.  Date  of 
qualification  for  service  area  expansion: 
March  3, 1994. 

B.  Compliance  Actions 

HCFA  gives  notice  of  compliance 
actions  affecting  FQHMOs.  No 
compliance  actions  occurred  during 
January  1,  1994  through  March  31. 1994. 

C  Availability  of  Additional 
Information 

A  cumulative  list  of  FQHMOs  and 
additional  information  may  be  obtained 
by  writing  to  the  following  address: 
Health  Care  Financing  Administration. 
Office  of  Managed  Care,  Room  4406 
Cohen  Building,  330  Independence 
Avenue.  SW..  Washington.  DC  20201. 
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The  list  alsc 
visiting  that  o:  Bee 
8:30  A.M.  and 
through  Frida 
holidays.  Inteijested 
contact  Margie 
appointment  b  y 
0845. 

Authority:  Title 
Service  Act  (42 

Dated:  July  5, 
Bruce  C  Vladeck, 

Administrator, 
Administration. 
|FR  Doc.  94-191110 
BILLING  COOE  4120  41-P 
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XIII  of  the  Public  Health 
S.C.  300e). 

1994. 
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[BPO-128-N] 

Medicare  and  jyiedicaid  Programs; 
Quarteriy  Listi  ig  of  Program 
Issuances  anq  Coverage  Decisions — 
First  Quarter  -1994 

agency:  Health  Care  Financing 
Administratioii  (HCFA),  HHS. 
action:  Notice] 

summary:  ThisjnoUce  lists  HCFA 
manual  instrudtions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
January,  Febru^y,  and  March  of  1994 
that  relate  to  the  Medicare  and  Medicaid 
programs.  Sect  on  1871(c)  of  the  Social 
Security  Act  re  quires  that  we  publish  a 
list  of  Medicari  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  aj  e  not  mandated  to  do  so 
by  statute,  for  t  le  sake  of  completeness 
of  the  listing,  w  e  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (pntposed  and  final) 
published  durii  ig  this  timeframe. 

We  are  also  f  roviding  the  content  of 
revisions  to  the  Medicare  Coverage 
Issues  Manual  )ublished  between 
January  1,  and  ^arch  31, 1994.  On 
August  21. 198  >  (54  FR  34555).  we 
published  the  c  ontent  of  the  Manual 
and  indicated  t  lat  we  will  publish 
quarterly  any  u  jdates.  Adding  to  this 
listing  the  complete  text  of  the  changes 
to  the  MedicaraCoverage  Issues  Manual 
allows  us  to  fulhll  this  requirement  in 
a  manner  that  facilitates  identification 
of  coverage  and  other  changes  in  our 
manuals. 
FOR  FURTHER 
Margaret  Cotton 

Medicare  instruction 
Walter  Rutem 

(For  Medicani 
Pat  Prete.  (410)t366-3246 

instruction 
Michael  Robinsbn 

all  other  info;  mation) 


INFORMATION  CONTACT: 
.(410)  966-5260 (For 
information) 
Her,  (410)  966-5395 
coverage  information) 
(For  Medicaid 
ii^ormation) 

(410) 966-5633  (For 


SUPPLEMENTARY  INFORMATION: 
I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  36 
million  Medicare  beneficiaries  and  33 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  pubUc;  and  (2)  effective 
communications  with  regional  offices, 
State  goverrunents,  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102,  1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  pubUsb  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  applicability 
not  issued  as  regulations.  We  published 
our  first  notice  June  9, 1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  dvuing  the  3-month 
timeframe.  Since  the  publication  of  our 
quarterly  listing  on  June  12, 1992  (57  FR 
24797),  we  decided  to  add  Medicaid 
issuances  to  our  quarterly  listings. 
Accordingly,  we  are  listing  in  this 
notice  Medicaid  issuances  and 
Medicaid  substantive  and  interpretive 
regulations  published  from  January  1 
through  March  31, 1994. 

II.  Medicare  Coverage  Issues 

We  receive  numerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
imder  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  Chi  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained 


all  the  Medicare  coverage  decisions 
issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as-needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  will  reflect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  We  have  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shovm 
in  italics.  We  will  not  reprint  the  table 
of  contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  or  not. 

m.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
the  timeframe  to  determine  whether  any 
are  of  particular  interest.  We  expect  it  to 
be  used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamihar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837),  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21,  1989,  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  Manual.  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  Issues 
Manual.  These  updates,  when  added  to 
material  from  the  manual  published  on 
August  21, 1989,  constitute  a  complete 
manual  as  of  March  17, 1994.  Parties 
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intei-^sted  in  obtaining  a  copy  of  the 
manual  and  revisions  should  follow  the 
instructions  in  section  IV  of  this  notice. 

Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  UI  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  title  of  the  regulation,  the  Parts  of 
the  Code  of  Federal  Regulations  (CFR) 
which  have  changed  (if  applicable),  the 
agency  file  code  number,  the  ending 
date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

Addendum  V  sets  forth  the  revisions 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  th§,revisions. 
we  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  section  number,  and  the  title 
of  the  section.  We  present  a  complete 
copy  of  the  revised  material,  no  matter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
includes  material  unrelated  to  the 
revised  section,  for  example,  when  the 
addition  of  revised  material  causes  other 
sections  to  be  repaginated,  we  do  not 
reprint  the  unrelated  material. 

iV.  How  To  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses:         » 

Superintendent  of  Documents, 
Government  Printing  Office.  ATTN: 
Nelv  Order.  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954. 
Telephone  (202) 783-3238.  Fax 
number  (202)  512-2250  (for  credit 
rard  orders);  or 


National  Technical  Information  Service. 

Department  of  Commerce,  5825  Port 

Royal  Road,  Springfield,  VA  22161. 

Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Motices 

Regulatioiis  and  notices  are  published 
in  the  daily  Federal  Register,  interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  indicated  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depositors- 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D.  HCFAs  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

HCFA*s  laws,  regulations,  and 
manuals  are  now  available  on  CD-RO.M. 
which  may  be  purchased  from  GPO  or 
NTIS  on  a  subscription  or  single  copy 
basis.  The  Superintendent  of  Documents 
list  ID  is  HCLRM,  and  the  stock  number  • 
is  717-139-0000Q-3.  The  following 
material  is  contained  on  the  CD-ROM 
disk: 

•  Titles  XI.  XVIH.  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
Thelitles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
the  September  1.  1992.  The  remaining 
portions  of  CD-ROM  are  updated  on  a 
monthly  basis. 

The  CD-ROM"disk  does  not  contain 
Appendices  M  (Interpretative 
Guidelines  for  Hospices)  and  R 
(Resident  Assessment  for  Long  Term 
Care  Facilities)  of  the  State  Operations 
Manual.  Copies  of  these  appendices 
may  be  reviewed  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
ptTSftnfll  computer  disk. 


V.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL.  Under 
the  FDL  program,  government 
publications  are  sent  to  approximately 
1400  designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  Ubrary  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL.  individuals  should  contact 
any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Addendum  III.  along  with  the 
HCFA  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
instruction,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Carriers  Manual.  Part  3— Claims 
Process  (HCFA-Pub.  14-3)  transmittal 
entitled  "Claims  Involving  Patients  Who 
Have  Elected  Hospice  Care,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7.  and  the  HCFA  transmittal 
number  1475. 

VI.  General  information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  i.ssuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  thrf»ugh 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  III  may  be  addressed  to 
Margaret  Cotton.  Office  of  Issuances. 
Health  Care  Financing  Administration. 
Room  688  East  High  Rise.  6325  Security 
Blvd..  Baltimore.  MD  21207,  Telephone 
(410) 966-5260. 

Questions  concerning  Medicaid  items 
in  Addenda  III  may  be  addressed  to  Pat 
Prete.  Medicaid  Bureau.  Office  of 
Medicaid  Policy,  Health  Care  Financing 
Administration.  Room  233  East  High 
Rise.  6325  Security  Blvd..  Baltimore. 
MD  21207.  Telephone  (410)  96&-3246 

Questions  concerning  items  in 
Addc-nda  V  may  be  addressed  to  Walter 
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Rutemueller, 
Eligibility  Pol 
Administratioh 
Rise,  6325  Sec  urity 
MD  21207,  Te 


( )fBce  of  Coverage  and 
cy.  Health  Care  Financing 
,  Room  401  East  High 
Blvd.,  Baltimore, 
ephone  (410) 966-5395. 

concerning  all  other 
be  addressed  to 
Robiiison,  Regulations  Staff, 
Fi  nancing  Administration, 
High  Rise,  6325  Security 
Baltimcire,  MD  21207,  Telephone 


Questions 
information 
Michael 
Health  Care 
Room  132  Eas 
Blvd 
(410) 966-5636 


e-a 


(Catalog  of  Fed 
Program  No.  93.^73 
Insurance,  Progi  ai 
Supplementary 
and  Program  Nc 
Program). 


1  Domestic  Assistance 

Med  icare — Hospital 

m  No.  93.774,  Medicare — 

Medical  Insurance  Program, 

93.714,  Medical  Assistance 


Dated:  June  30,  1994. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  quarterly  listing  of  program 
issuances  and  coverage  decision 
updates  to  the  Coverage  Issues  Manual. 
March  20,  1990  (55  FR  10290) 
February  6, 1991  (56  FR  4830) 
July  5, 1991  (56  FR  30752) 
November  22. 1991  (56  FR  58913) 
January  22,  1992  (57  FR  2558) 
March  16,  1992  (57  FR  9127) 
June  11. 1992  (57  FR  24797) 
October  16. 1992  (57  FR  47468) 
January  7, 1993  (58  FR  3028) 
March  31, 1993  (58  FR  16837) 


July  9, 1993  (58  FR  36967) 
September  1 ,  1993  (58  FR  46200) 
December  22, 1993  (58  FR  67796) 
March  17. 1994  (59  FR  12610) 

Addendum  II — Description  of  Manuals, 
Memoranda,  and  HGFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  Jime  9. 1988,  at  53  FR 
21730  and  supplemented  on  September 
22.  1988.  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  pubUshed  on  October 
16, 1992,  at  57  FR  47468. 


Addendum 


.—Medicare  and  Medicaid  Manual  Instructions 

[January  Through  March  1994] 


Trans. 
No. 


Manual/Subject/PutJtication  Number 


Intermediary  Manual 

Part  2— Audits,  Reimbursement  Program 

Administration  (HCFA-Pub.  13-2) 

(Superintendent  of  Oocuments  No.  HE  22.8/6-2) 


396 


Maximum  Payment  Per  Visit  for  Rural  Health  Clinics 

Maximum  Payment  Per  Visit  for  FreestarxJing  Federally  Qualified  Healtti  Centers 

Payment  Limrt  for  Freestandnig  FQHC  Networks 

Maximum  Payment  Per  Visit  for  Rural  Health  Clinics 

Maximum  Payment  Per  Visit  for  Freestanding  Federally  Qualified  Health  Centers 


Intermediary  KAanual 

Part  3 — Claims  Process 

(HCFA-Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


1612 


1613 

1614 
1615 


1616 


1617 


1618 


HCPCS  for  Hospital  Outpatient  RatSology  and  Ottier  Diagnostic  Procedures 

Forms  HCFA-700/701 ,  Outpatient  Rehaiiilitation  Services  Fonns 

Instnjctions  for  Completion  of  Fonn  HCFA-700.  Plan  of  Treatment  for  Outpatient  Rehabilitation 

Instrtictions  for  Completion  of  Form  HCFA-701 ,  Updated  Plan  of  Progress  For  Outpatient  Rehabilitatjon 

Coding  Structures 

Diagnostic  Radiology  (Diagnostic  Imaging)  .   ■ 

Ottwr  Diagnostic  Services  HCPCS  Codes 

Drugs  and  Biotogicals 

Separately  Billable  Drugs 

Frequerx:y  of  Billing 

Contractor  Data  Security  and  Confidentiality  Requirements 

EMC  Audit  Trails 

Security-Related  Requirements  for  Sutxx)ntractor  Arrangements  with  Network  Services 

Electronic  Data  Interchange  Agreements 

Aflogeneic  Bone  Marrow  Transplantation 

Autotogous  Bone  Marrow  Transplantation 

Notifying  Carriers 

Bill  Review  for  Partial  Hospitalization  Services  Provided  in  Community  Mental  Health  Centers 

Hospital  Outpatient  Partial  Hospitalization  Services 

Coding  Structures 

Payment  for  Biood  Clotting  Factor  Administered  to  Hemophilia  Inpatients 

Reixyting  Outpatient  Surgery  and  Other  Services 

Clinical  Diagnostic  Latxxatory  Services  Other  Than  to  Inpatients 

Billing  for  Duiabie  Medical  Equipment  and  Orthotic/Prosthetic  Devices 

Dialysis  for  ESRD— General 

Oral  Carx:er  Drugs 

National  EMC  Formats 

Mammography  Screening 


Trans. 
No. 


1475 
1476 


1477 


1478 
U79 


1480 
1481 


1482 


A-94-1 
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Addenduiwi  III.— Medicare  and  MEOiCAiD  Manual  Instructions— Continued 

(January  Through  March  1994) 


Manual/Subject/Publtcation  Number 


Carriers  Manual 

Part  3 — Claims  Process 

(HCFA-Pub.  14-3) 

(Superlntendem  of  Documents  No.  HE  22.8/7) 


Claims  Involving  Patients  Who  Have  Elected  Hospice  Coverage 

Contractor  Data  Security  and  Confidentiality  Requirements 

EMC  Audit  Trails 

Security-Related  Requirements  for  Subcontractor  Arrangements  with  Network  Services 

Electronic  Data  Interchange  Agreement 

Reasonable  Charges  as  Basis  for  Payments 

^STJ^S^^  ^'^^"^  '^^  ^^"^  Physicians  and  Customary  Charge/Fee  Schedule  Screens  lor  Nonphyskaan  Practrtioners 

Customary  Charge  Screens  for  Services  Rendered  After  1993  " 

EKG  Interpretations 

Payment  at  Medically  Directed  Payment  Rate 

Participating  Versus  NonparticipaJing  Physician  Differential 

New  Physician/New  Independently  Practicing  Physical  Therapists/OccupationaJ  Therapists 

Conversion  Factors  for  Anesthesia  Services  of  Quaiified  Anesthetists  Furnished  on  or  After  Januarv  1   1992 

New  Practitioner  Adjustment  /    .    **«- 

Limiting  Charge 

Nurse-Midwife  Services 

National  Standard  Format  Maintenance  Procedures 

National  Standard  Format  Change  Request  Procedures 

Carrier  Appeals  Requests 

Checking  Reports 

Report  on  Number  of  Participating  Physicians  and  Suppliers 

Completion  of  Jtems  on  the  Participating 

Physician/Supplier 

Checking  Reports 

Surgical  Dressings,  and  Splints.  Casts,  and  Other  Devices  Used  for  Reductions  of  Fractures  and  Dislocations 

Services  Furnished  by  Physical  or  Occupational  Thefapist  in  Independenl  Practice 

Covered  Occupational  Therapy 

Limitation  on  Reimbursement  of  Services  Furnished  by  Physical  or  Occupational  Therapist  in  Independent  Practice 
ASC  Covered  Surgical  Procedures  ,-  k-  — «i« 


Program  Memorandum 

Intermediary  (HCFA-Pub.  60-A) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Implementation  of  A  Quality  Control  and  Internal  Feedback  Plan 


Program  Memorandum 

Intermedlaries/Carrlefs  (HCFA-Pub.  60-A/'8) 

(Superintendent  of  Documents  No.  HE  22.a'6-6) 


AB-94-2 


•     Coverage  of  Oral  Anti-Cancer  Dmgs  and  Uniform  Coverage  of  Off^abel  Uses  of  Anti  Cancer  Drugs  Provided  for  by  the  Omnt- 
bus  Budget  Reconciliatkw  Act  of  1993  (OBRA  1993)  uy     c  w    «- 


Program  MemorarKfum 

Carriers  (HCFA-Pub.  60-6) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


B-94-1 
B-94-2 


•  Preparing  and  Transmitting  the  Address  File  for  the  Physician  Sun/ey  of  Medicare  Carrier  Performance 

•  Omnibus  Budget  Reconciliation  Act  of  1993  (OBRA  93)  Provisions 


Program  Memorandum 

Medicaid  Stale  Agencies  (HCFA-Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


94-1 


Title  XIX.  Social  Security  Act  Medicaid  Tlwd  Party  Liability 


Hospital  Manual 

(HCFA-Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


658  •     Drugs  arxj  Biologk:als 

Separately  Billat)le  Drugs 

659  •     Frequency  of  Billing 

661      .        •     Allogeneic  Bone  Marrow  Transplantation 
Autotogous  Bone  Marrow  Transplantation 
Billing  for  Hospital  Outpatient  Partial  Hospitalization  Services 
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Trans. 
No. 


662 


265 


326 
327 


9 
10 


42 


64 


40 
41 


115 
116 

117 


67 

68 
69 


376 
377 
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Addendum  ill.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[Januaiv  Through  March  1994] 


Manual/Subject/Publicatior^  Number 


Coding  Structures 

Billing  for  Mammography  Screening 


Home  Health  Agency  Manual 

(HCFA-Pub.  11) 

(Superintendent  of  Documents  No.  HE  22.8/5) 


Frequency  of  Billing 

Skilled  Nursing  Facility  Manual 


(HCFA-Pub.  12) 
(Superintendent  of  Documents  No.  HE  22.8/3) 


Frequency  of  Billing 

Billing  for  Mammography  Screening 


Rural  Health  Clinic  and  Federally 

Qualified  Health  Center  Manual 

(HCFA-Pub.  27) 

(Superintendent  of  Documents  No.  HE  22.8/19:985) 


Frequency  of  Billing 

Determination  of  Rate 

Rural  Health  CRnics 

Federally  Qualified  Health  Centers 

Federally  Qualified  Health  Center  Networtts  .  ' 

Method  of  Medicare  Payment  for  Rural  Health  Clinic  and  Federally  QuaMlied  Health  Center  Services 

Billing  for  Mammography  Screening  by  Rural  Health  Clinics  and  Federally  Qualified  Health  Centers 

Note:  This  revision  was  erroneously  numbered  as  Transmittal  No.  42.  It  will  be  con^ected  and  reissued  as  Transmittal  No. 


11. 


Renal  Dialysis  Facility  Manual 

(Non-Hospital  Operated) 

(HCFA-Pub.  29) 

(Superintendent  of  Documents  No.  HE  22.8/13) 


Frequerx:y  of  Billing 


Hospice  Manual 

(HCFA-Pub.  21) 

(Superintendent  of  Documents  No.  HE  22.8/18) 


Frequency  of  Billing 

Identifying  HICNs  '  -  ' 

Notice  of  Election 

Completion  erf  the  Uniform  (Institutional  Provider)  Bill  (Fonn  HCFA-1450)  for  Hospice  Bills 

Billing  for  Covered  Medicare  Services  After  Hospice  Benefits  are  Exhausted 

Billing  for  a  Fourth  Hospice  Benefit  Period 


Outpatient  Physical  Therapy  and 

Comprehensive  Outpatient  Rehabilitation 

Facility  Manual  (HCFA-Pub.  9) 

(Superintendent  of  Documents  No.  HE  22.8/9) 


Frequency  of  Billing 

Billing  Instructions  for  Partial  Hospitalization  Services  Provided  in  Community  Mental  Health  Centers 
Coding  Structures 

Completion  of  Form  HCFA-1450  for  Billing  CORF.  Outpatient  Physical  Therapy,  Occupational  Therapy  or  Speech  Pathology 
Services 


Coverage  Issues  Manual 

(HCFA-Pub.  6) 

(Superintendent  of  Documents  No.  HE  22.8/14) 


Thermography 

Infusion  Pumps 

Percutaneous  Transluminal  Angioplasty  (PTA) 

Magnetic  Resonance  Imaging 


Provider  Reimbursement  Manual 

Part  1  (HCFA-Pub.  15-1) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Regional  Medicare  Swing-Bed  SNF  Rates 
Qualifying  for  Extension  Under  OBRA  1987 


Trans. 
No. 


26 


252 
263 


53 


29 
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ADDENDUM  111.— Medicare  and  Medicaid  Manual  Instructions— Continued 

(January  Through  March  1994) 


Manual'Subjecl'Pubiication  Number 


Qualifying  for  Extension  Under  OBRA  1993 


Provider  Reimbursement  Manual 

Part  1— Chapter  27 

Reimbursement  for  ESRD  and  Transplant  Services 

(HCFA-Pub.  1S-1-27) 

(Superintendent  of  Documents  No.  HE  22.8.4) 


ESRD  Drugs  Included  Under  Composite  Rate 
Separately  Billable  ESRD  injectaDle  Drugs 


State  Operations  Manual 

Provider  Certification  (HCFA-Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8/12) 


Ambulatory  Surgical  Centers  (ASCs) 

Interpretive  Guidelines  and  Survey  Procedures — Ambulatory  Surgical  Services 

Hospitals  and  Hospital  Units  Excluded  from  the  Prospective  Payment  System— Annual  Setf-Anestahon 

General  Information  on  PPS  Exclusion 

Criteria  for  PPS-Excluded  Hospitals 

Criteria  for  Psychiatric  and  Rehabilitation  Units 

First-Time  Verification  Procedures  for  Hospitals  and  Units 

Reverificatioo  of  PPS  Excluded  Hospitals  and  Units 

Model  Letter  AccorTpanyi.Tg  Self-Attestation  Worksheets 

Attestation  Statement 


Regional  Office  Manual 
Standards  and  Certification  (HCFA-Pub.  23-4) 
(Superintendent  of  Documents  No.  HE  22.8,8-3 


General  Criteria  for  First-Time  Exclusion  from  PPS  for  Hospitals  and  Units 

Procedures  for  First-Time  Exclusion  of  Hospitals  or  Units 

Venfying  Continued  Compliance  With  Exclusion  Criteria  by  Currently  Excluded  Hospitals  or  Units 

Role  of  Fiscal  Intermediaries  in  Revenfication  of  PPS  Excluded  Ho^)itals  and  Units 

Model  Letter  Informing  PPS-Excluded  Hospitals/Units  About  Self-Attestation 

Model  Letter  Informing  PPS-Exduded  Hospitals-'Units  That  Reverification  Has  Been  Approved 


Peer  Review  Organization  Manual 

(HCFA-Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.8.8-15) 


Glossary 

Statutory/Regulatory  References 

Commonly  Used  Acronyms 

File  Specifications 

Authority  and  Scope  of  Beneficiary  Complaint  Review 

Complaints  to  be  Reviewed 

Disposition  of  Complaints 

Timing  of  Review 

Receipt  of  Medical  Records 

Disclosing  Information 

Profiling 

Coordination 

Sample  Beneficiary  Complaint  Intake  Form 

ExaiTipies  of  Joint  Review  Issues 

How  to  Locate  the  Correct  Hearing  Offce 


Slate  Medicaid  Manual 

Part  3— EUgiblilty  (HCFA-Pub.  45-3) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


62  •     Extended  Medicaid  Benefits  to  Families  Who  Lose  AFOC  Because  of  Earnings  From  Empio>tn©nt  or  Loss  of  Earnings  Dis- 

regards 
General 
Definitions 

First  Six-Month  Period 
Return  to  AFDC 
Absence  From  State 
Second  Six-Month  Period 
Terrriinations 

Suspense  - 

Notice  Requirements 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

(January  Through  March  1994J 

' 

Trans. 
No. 

Manual/SubjecVPublicatlon  Number 

- 

Scope  of  Sen/ices 

Allowable  Premiums  During  Second  Six-Month  Period 

Terntones 

Loss  of  AFDC  Eligibility 

- 

State  Medicaid  Manual 

Part  4— Services  (HCFA-Pub.  45--t) 

(Superintendent  of  Documents  No.  HE  22.a'10) 

.  ' 

64 

65 

Nurse-Midwife  Sennces 
Senrtces  for  Pregnant  Women 
Institutions  for  Mental  Diseases 

State  Medicaid  Manual 

Part  7— Quality  Control  (HCFA-Pub.  45-7) 

(Superintendent  of  Documents  No.  HE  22.8/10) 

60 

Niegative  Case  Action  Process  and  Procedures 

Medicare/Medicald 

Sanction — Reinstatement  Report 

(HCFA-Pub.  69) 

93-13 

94-1              • 

94-2              • 

94-3 

94-4              • 

Report  of  Physicians/Practitoners.  Providers  and/or  C«her  Health  Care  Suppliers  Excluded/Reinstated 
Report  of  PhysiciansyPractitioners,  Providers  anchor  Other  Health  Care  Suppliers  Excluded/Reinstated 
Dumulafive  Report  of  Physicians-Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Exduded-Remstafed 
Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated 
Report  of  Physician&'Practit)oners.  Providers  and'or  Other  Health  Care  Suppliers  Excluded/Reinstated 

ADDENDUM  IV.— Regulation  Documents  Published  in  the  Federal  Register 

Month:  January  1994 

PuWication 
date 

Vol.  59  FR 
page  No. 

CFRpart 

File  code' 

Regulation  title 

End  of  con> 
ment  period 

Effective  date 

oi'oa'94 

108 

308-311 

579-682 

682-685 

71 4-7-!  7 

755-760 
760-752 

762-757 
1020-1021 
1021-1022 

^278-1285 

401,488.  489 

HSO-159-F  . 

BPD-780-PN 

BPD-083-F  .. 

HSQ-210-FC 

BPD-73&-  .... 

BPD-778-PN 
BPD-796-NC 

BPD-795-NC 
OPA-OO^N  . 

OPHC-03O- 

N. 

BPD-737-F  .. 

Medicare  Program;  Grantng  and  With- 
drawal of  Deeming  Authority  to  National 
Accreditation  Organizations  (CORREC- 
TION). 

Medicare  Program;  Withdrawal  of  Cov- 
erage of  Diagnostic  Noctumai  Penile  Tu- 
mescence Testing  (Impotence  Testing. 

Medicare  Program;  Revisions  to  Criteria 
and  Standards  for  Evaluating 
Interrr.ediaries  and  Camers. 

Medicare,  Medicaid  and  CLIA  Programs; 
Personnel  Requirements  for 
Cytotechnologists. 

Medicare  Program;  Revisions  to  the  Defini- 
tion of  End-Stage  Renal  Disease  and 
Resumption  of  Entitlement. 

Medicare  Program;  Special  Payment  Lim- 
its for  Home  Blood  Glucose  Monitors. 

Medicare  Program;  Elimination  of  Addi- 
tional Payments  for  Administrative  and 
General  Costs  of  Hospital-Based  Home 
Health  Agencies. 

Medicare  Program;  Schedule  ot  Limits  lor 
Skilled  Nursing  Facility  Inpatient  Routme 
Service  Costs. 

Medicare  Program;  Request  for  Nomina- 
tions for  Memt>ers  for  the  Practicing 
Physicians  Advisory  Council. 

Health  Maintenance  Organizations;  Quali- 
fication Determinations  and  Compliance 
Actions  Dunng  the  Period  Ju'y  1,  i993, 
through  September  30,  1993. 

Medicare  Program:  Coverage  o)  Epoetin 
(EPO)  Used  by  Competent  Horre  D;aiy- 
sis  Patients. 

• 

2.'22-94 
0307/94 

Ol'04.'94  

Cl'06''94  

421 

493 
405 

iQ5.  4  •0.413, 
414 

02;07.'*4 

0-/06-94  

0-.0694  

- 

03.'07/94 

■      03'0794 

0307,'94 
03'07'94 

03.07.-S4 

0i/06'S4 

Oi06.'94  

0-'06^4  

0-  05  94  

0107^4  

i0'0i/93 
10.'0V.-S3 

0-  U.'  94  

0...0.94  

0209=>4 

Federal  Register  /  Vol.  59.  No.  150  /  Friday.  .August  5,  1994    '  Not 


ices 


4004: 


Publication 
"date 


0i'i2.'94 
01/12.'94 
01/1 3 '94 

01 '31/94 

01. '31/94 
0201/94 
02'02/94 
0210/94 


02' 11  •■94  ■..., 


02-14/94 


02'18.'94 
02.18-94 
OZ'22/94 

02'22/94 

02'22/94 
03/04/94 
03.'09'94 

0310/94 

03.'16.'94  . 
03'17,'94  , 

03/22.'94  . 
03/22/94  . 


ADDENDUM  IV.— REGUL^VTiON  DOCUMENTS  PUBLISHED  IN  THE  FEDERAL  REG:STE.R— Continued 

Month:  January  1994 


Vol.  59  FR 
page  No. 


1554-1559 
1659-1575 
195  -'968 

4252-4255 

4285-4288 
4597-4600 
4880-4884 
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Regulation  tife 


Medicare  Program;  Payment  of 
Preadmission  Services. 

Medicare  Program;  Deduction  of  Inc-j^-'ed 
Medical  Expenses  (Spenddown). 

Health  Care  Financing  Research  and 
Denjonstration  Cooperative  Agreements 
and  Grants  for  Fiscal  Years  Through 
1996. 

Medicare  Program;  Computer  Matching 
and  Privacy  Proteaion  for  Medica:d  Eli- 
gibility. 

Medicare  Program;  Medicare  Seconoary 
Payment. 

Medicare  Program;  Freedom  0'  Choice 
Waiver;  Conforming  Changes. 

Medicare  Prog.'am:  Third  Party  Liabii.ty 
(TPL)  Cost-Effectiveness  Waivers. 

Medicare  Program;  Change  in  Provider 
Agreement  Regulatjons  Related  to  Fed- 
eral Employee. 

Medicare  Program;  Partial  Hospitalization 
Services  in  Community  Mental  Health 
Centers. 

Medicare  Progra.Ti;  Standards  for  Quality 
of  Water  Used  in  Dialysis  and  Revised 
Guidelines  on  Reuse  of  Hemodialysis 
Fitters  for  End-Stage  Renal  Disease  Pa- 
tients. 

Medicare  Program;  Eligibility  and  Cov- 
erage Requirements. 

Medicare  Program;  Meeting  of  The  Prac- 
ticing Physicians  Advisory  Council. 

Medicare  Program;  Health  Maintenance 
Organization  and  Competitive  Medical 
Plan  National  Coverage  Decisions. 

Medicare  Program;  Limits  on  Payment  to 
Health  Maintenance  Organizations 
(HMOs),  Competitive  Medical  Plans 
(CMPs),  and  Health  Care  Prepayment 
Plans  (HCPPs). 

Medicare  Program;  intennediary  and  Car- 
rier Furvjtions. 

Medicare  Program.  Dagnosis  Codes  on 
Physician  Bills. 

Medicare  Program;  Changes  to  the  Re- 
quirement for  Annual  Physician  Ac- 
knowledgement of  Physician  Attestation 
Responsibilities. 

Medicare  Program;  Post-Contract  Protec- 
tions and  Other  Coordinated  Care  is- 
sues. 

Medicare  Program,  Aggregation  of  Medi- 
care Claims  for  Administrative  Appeals. 

Medicare  and  Medicaid  Programs;  Quar- 
teriy  Listing  of  Program  issuances  and 
Coverage  Decisions-Fourth  Quarter 
1993. 
Medicare  Program;  Partial  Hospitaiizaton 
Services  in  Community  Mental  Health 
Centers;  CORRECTION. 
Medicare  Program;  Data.  Standards  and 
Methodology  Used  to  Establish  Fiscal 
Year  1993  Budgets  for  Fiscal 
Intermedianes  and  Camels. 


End  of  com- 
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Effective  date 
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(For  the  reader' 
and  changes  to 
are  in  italics.  If 


convenience,  new  material 
)reviously"published  material 
my  part  of  a  sentence  in  the 


manual  instruct  on  has  changed,  the  entire 


line  is  shown  in 


includes  materi;  il  unrelated  to  revised 


sections.  We  ar« 
material.) 


Transmittal 
Thermograph] 


^o.  67;  section  50-5, 
CHANGED 


self-emanating 


Medicare  cove, 


exclusion  was 
Final  \otice  in 
November  20. 
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Vol.  59  FR 
page  No. 


13666-13691 


CFRparl 


431 .  435,  436. 

440,  447 


File  code' 


MB-13-P 


Regulation  title 


Medicare  Program;  Low-Income  Eligibility 
Groups  and  Coverage  of  Sen/ices;  Leg- 
islative Changes. 


End  of  com- 
ment period 


05/23/94 


Effective  date 


Notice;  Pt^— Proposed  Notice:  Ff>^Final  Notice;  P— Proposed  Rule;  F— Final  Rule;  FC— Final  Rule  with  Comment  Period- 
Notice;  SW— Suspension  Notice;  WN— Withdrawal  Notice;  NR— Notice  of  HCFA  Ruling;  IFC— Interim  Final  Rule  with  Comment 


italics.  The  transmittal 


not  reprinting  the  unrelated 


Procedures — I  ffective  Date:  Ser\ices 
Furnished  on  )r  After  12/21/92. 

Section  50-  i.  Thermography. — This 
section  excluc  es  from  coverage  the  use 
of  thermograp  ly  for  ail  indications.  Do 
not  open  prev;  ously  processed  claims. 
However,  if  in  iividual  claims  are 
brought  to  you  r  attention,  reopen  and 
process  them  i  etroactivelv  to  December 
21,1992. 

50-5  Therrabgraphy  (Effective  for 
ser\'ices  perfoi  med  on  and  after 
December  21,    992. 

Thermograp  hy  is  the  measurement  of 


infrared  radiation  that 


reveals  tempei  ature  variations  at  the 
surface  of  the  )ody.  The  thermographic 
device  senses   tody  temperature  and 
demonstrates  t  \reas  of  differing  heat 
emission  by  pi  oducing  brightly  colored 
patterns.  Each  color  represents  a 
specific  tempe  -ature  level. 
Interpretation  :>f  these  color  patterns 
according  to  d  fsignated  anatomic 
distribution  is  bought  to  aid  in 
diagnosing  a  v  ist  array  of  diseases. 
Thermograp  n-for  any  indication 
(including  bret  st  lesions  which  were 
excluded  from  Medicare  coverage  on 
July  20,  1984} .  s  excluded  from 


age  because  the 


available  e\idt  nee  does  not  support  this 
test  as  a  usefw  aid  in  the  diagnosis  or 
treatment  of  il,  ness  or  injury.  Therefore, 
it  is  not  consid  ^red  effective.  This 
published  as  a  HCFA 
the  Federal  Register  on 
992. 


Transmittal  IJo.  67;  Section.  60-14, 
Infusion  Pump ;.  CHANGED 
Implementing  nstruction — Effective 
Date:  For  ser\i(  es  performed  on  or  after 
03/04/94. 


Section  60-14.  Infusion  Pumps,  has 
been  reused  to  provide  for  coverage  of 
implantable  infusion  pumps  for  use  in 
the  treatment  of  spasticity  and  chronic 
intractable  pain  of  malignant  or 
nonmahgnajit  origin,  if  specified  patient 
selection  criteria  are  met. 

This  section  has  also  been  revised  to 
permit  coverage  of  other  uses  of  an 
implantable  infusion  pump  if  the  pump 
is  being  used  to  administer  a  drug  that 
is  included  as  an  indicated  use  on  the 
pump's  approved  labelling  and  the 
contractor's  medical  staff  determines 
that  such  is  reasonable  and  necessary 
for  an  individual  patient. 

60-14    Infusion  Pumps 

The  Following  Indications  For 
Treatment  Using  Infusion  Pumps  Are 
Covered  Under  Medicare: 

A.  External  Infusion  Pumps. — 

1.  Iron  Poisoning  (Effective  for 
Services  Performed  On  or  After  9/26/ 
84). — When  used  in  the  administration 
of  deferoxamine  for  the  treatment  of 
acute  iron  poisoning  and  iron  overload, 
only  external  infusion  pumps  are 
covered. 

2.  Thromboembolic  Disease  (Effective 
for  Services  Performed  On  or  After  9/26/ 
84). — When  used  in  the  administration 
of  heparin  for  the  treatment  of 
thromboembolic  disease  and/or 
pulmonary  embolism,  only  external 
infusion  pumps  used  in  an  institutional 
setting  are  covered. 

3.  Cnemotherapy  for  Liver  Cancer 
(Effective  for  Services  Performed  On  or 
After  1/29/85).— The  external 
chemotherapy  infusion  pump  is  covered 
when  used  in  the  treatment  of  primary 
hepatocellular  carcinoma  or  colorectal 
cancer  where  this  disease  is 
unresectable  or  where  the  patient 
refuses  surgical  excision  of  the  tumor. 

4.  Morphine  for  Intractable  Cancer 
Pain  (Effective  for  Services  Performed 
On  or  After  4/22/85).— Morphine 
infusion  via  an  external  infusion  pump 
is  covered  when  used  in  the  treatment 
of  intractable  pain  caused  by  cancer  (in 
either  an  inpatient  or  outpatient  setting, 
including  a  hospice). 

Other  uses  of  external  infusion  pumps 
are  covered  if  the  contractor's  medical 


staff  verifies  the  appropriateness  of  the 
therapy  and  of  the  prescribed  pump  for 
the  individual  patient. 

Note:  Pa\inent  may  also  be  made  for  drugs 
necessary  for  the  effective  use  of  an  external 
infusion  pump  as  long  as  the  drug  being  used 
with  the  pump  is  itself  reasonable  and 
necessar>'  for  the  patient's  treatment. 

B.  Implantable  Infusion  Pumps. — 

1.  Chemotherapy  for  Liver  Cancer 
(Effective  for  Services  Performed  On  or  ■ 
After  9/26/84).— The  implantable 
infusion  pump  is  covered  for  intra- 
arterial infusion  of  5-FUdR  for  the 
treatment  of  liver  cancer  for  patients 
with  primary  hepatocellular  carcinoma 
or  DuJce's  Class  D  colorectal  cancer,  in 
whom  the  metastases  are  limited  to  the 
liver,  and  where  (1)  the  disease  is 
unresectable  or  (2)  where  the  patient 
refuses  surgical  excision  of  the  tumpr. 

2.  Anti-Spasmodic  Drugs  for  Severe 
Spasticity.^An  implantable  infusion 
pump  is  covered  when  used  to 
administer  anti-spasmodic  drugs 
intrathecallyie.g.,  baclofen)  to  treat 
chronic  intractable  spasticity  in  patients 
who  have  proven  unresponsive  to  less 
invasive  medical  therapy  as  determined 
by  the  following  criteria: 

•  As  indicated  by  at  least  a  6-week 
trial,  the  patient  cannot  be  maintained 
on  noninvasive  methods  of  spasm 
control,  such  as  oral  anti-spasmodic 
drugs,  either  because  these  methods  fail 
to  control  adequately  the  spasticity  or 
produce  intolerable  side  effects,  and 

•  Prior  to  pump  implantation,  the 
patient  must  have  responded  favorably 
to  a  trial  intrathecal  dose  of  the  anti- 
spasmodic drug. 

3.  Opioid  Drugs  for  Treatment  of 
Chronic  Intractable  Pain. — An 
implantable  infusion  pump  is  covered 
when  used  to  administer  opioid  drugs 
(e.g.,  morphine)  intrathecally  or 
epidurally  for  treatment  of  severe 
chronic  intractable  pain  of  malignant  or 
nonmalignant  origin  in  patients  whn 
have  a  life  expectancy  of  at  least  3 
months  and  who  have  proven 
unresponsive  to  less  invasive  medical 
therapy  as  determined  by  the  following 
criteria: 
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•  The  patient's  history  must  indicate 
that  he/she  would  not  respond 
adequately  to  non-invasive  methods  of 
pain  control,  such  as  systemic  opioids 
(including  attempts  to  eliminate 
physical  and  behavioral  abnormalities 
which  may  cause  an  exaggerated 
reaction  to  pain):  and 

•  A  preliminary  trial  of  intraspinal 
opioid  drug  administration  must  be 

,  undertaken  with  a  temporary 
intrathecal/epidural  catheter  to 
substantiate  adequately  acceptable  pain 
relief  and  degree  of  side  effects 
(including  effects  on  the  activities  of    ' 
daily  living)  and  patient  acceptance 

4.  Coverage  of  Other  Uses  of 
Implanted  Infusion  Pumps. — 
Determinations  may  be  made  on 
coverage  of  other  uses  of  implanted 
infusion  pumps  if  the  contractor's 
medical  staff  verifies  that: 

•  The  drug  is  reasonable  and 
necessary  for  the  treatment  of  the 
individual  patient: 

•  It  is  medically  necessary  that  the 
drug  be  administered  by  an  implanted 
infusion  pump;  and 

•  The  FDA  approved  labelling  for  thf 
pump  must  specify  that  the  drug  being 
administered  and  the  purpose  for  which 
it  is  administered  is  an  indicated  use  for 
the  pump. 

5.  Implantation  of  Infusion  Pump  Is 
ContraindiCated.—The  implantation  of 
an  infusion  pump  is  contraindicated  in 
the  following  patients: 

•  Patients  ivith  a  known  allergy  or 
hypersensitivity  to  the  drug  being  used 
leg.,  oral  baclofen,  morphine,  etc.); 

•  Patients  who  have  an  infection; 

•  Patients  whose  body  size  is 
insufficient  to  support  the  weight  and 
hulk  of  the  device;  and 

•  Patients  with  other  implanted 
programmable  devices  since  crosstalk 
between  devices  may  inadvertently 
change  the  prescription. 

Note:  Payment  may  also  be  made  for  dniRs 
iHicessary  for  the  effective  use  of  un 
implantable  infusion  pump  as  long  as  thi- 
drug  being  used  with  the  pump  is  itself 
reasonable  and  necessary  for  the  patient's 
treatmtuit. 
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The  following  indicdtioiis  for 
treatment  using  infusion  pumps  are  not 
covered  under  medicare: 

A.  External  Infusion  Pumps. — 

1.  Diabetes  (Effective  for  Services 
Performod  On  or  After  1/29/85).— The 
use  of  an  external  infusion  pump  for  the 
subcutaneous  infusion  of  insulin  in  the 
tn^atment  of  diabetes  is  not  covered. 

B.  Implantable  Infusion  Pump. — 

1 .  Thromboembolic  Disea.se  (Effective 
for  Services  Performed  On  or  After  9/2f>/ 
84). — According  to  the  Public  Health 
.Service,  there  is  insufficient  published 


clinical  data  to  support  the  safety  and 
effectiveness  of  the  heparin  implantable 
pump.  Therefore,  the  use  of  an 
implantable  infusion  pump  for  infusion 
of  heparin  in  the  treatment  of  recurrent 
thromboembolic  disease  is  not  covered. 

Transmittal  No.  68.  Section  50-32 
CHANGED  IMPLEMENTATION 
Instructions — Effective  Date:  For 
Services  Performed  on  or  After  03/17/ 
94. 

Section  50-32.  Percutaneous 
Transluminal  Angioplasty  (PTA),  i> 
revised  to  provide  for  additional 
coverage  of  this  procedure.  PTA 
coverage  is  expanded  to  include 
treatment  of  atherosclerotic  obstructions 
of  vessels  in  the  upper  e.Ktremities.  The 
upper  extremities  do  not  include  head 
or  neck  vessels.  Clarification  is  made 
that  PTA  is  covered  in  the  treatment  of 
obstructive  lesions  of  the  arteriovenous 
dialysis  fistulas  through  either  an 
arterial  or  a  venos  approach. 

50-32    Percutaneous  Trausiuniinal 
Angiop!a.sty  (PTA) 

This  procedure  involves  inserting  a 
balloon  catheter  into  a  narrow  or 
occluded  blood  vessel  to  recanalize  and 
dilate  the  vessel  by  inflating  the  balloon. 
PTA  is  covered  to  treat  the  following 
indications: 

•  Atherosclerotic  obstructive  lesions: 

-  In  the  lower  extremities,  i.e..  the 
iliac,  femoral,  and  popliteal  arteries,  or 
in  the  upper  extremities,  i.e..  the 
innominate,  subclavian,  axillorw  and 
brachial  arteries.  The  upper  extremitits 
do  not  include  head  or  neck  vessels. 

-Ofa  single  coronary  artery  for 
patients  for  whom  the  likely  alternative 
treatment  is  coronary  bypass  suigery 
and  who  exhibit  the  following 
characteristics: 

±  Angina  refractory  to  optimal 
medical  management; 

±  Objective  evidence  of  niyot:ardial 
ischemia;  and 

±  Lesions  amenable  to  angioplastv; 

-  Of  the  renal  arteries  for  patients  in 
wham  there  is  an  inadequate  response 
to  a  thorough  medical  management  of 
symptoms  and  for  whom  surgery  is  the 
likely  alternative.  PTA  for  this  group  of 
patients  is  an  alternative  to  sur^en:  not 
simply  an  addition  to  medical 
management. 

•  Obstructive  lesions  of  urteriovt-naus 
dialysis  fistulas  and  grafts  when 
performed  through  either  a  venous  or 
arterial  approach. 

PTA  is  not  covered  to  treat  obstri:i:ti\e 
lesions  of  the  carotid,  vertebral  and 
cerebral  arteries.  The  safety  and  ofHrary 
of  these  procedures  have  not  been 
established. 

Transmittal  No.  69.  Section  50-1  » 
Changed  linplomonting  instructions — 


Effective  Date:  Services  j)erforined  on  or 
after  03/22/94. 

Settion  50-13.  Magnetic  Resonance 
Imaging,  provides  for  coverage  of 
magnetic  resonance  imaging  (MRI)  to 
diagnose  disc  disease  without  regard  to 
w  hether  radiologic  imaging  has  teen 
tried  first  to  diagnose  the  problem. 

50-13    Ma^etic  Resonance  Imaging 
(Effective  foir  services  performed  on  or 
after  11-22-85.) 

Magnetic  resonance  imaging  (MKI). 
formerly  called  nuclear  magnetic 
resonance  (NMR).  is  covered  under 
Medicare  when  furnished  as  descriU;d 
below  for  the  types  of  covered 
conditions  described  in  this  instruction. 
A.  General 

1.  Method  of  Operation. — Magnetic 
resonance  imaging  is  a  noninvasive 
method  of  graphically  representing  tiie 
distribution  of  water  and  other 
hydrogen-rich  molecules  in  the  human 
body.  In  contrast  to  conventional 
radiographs  or  CT  scans,  in  which  th»- 
image  is  produced  by  X-ray  beam 
attenuation  by  an  object.  MRI  is  capable 
of  producing  images  by  several 
techniques.  In  fact,  various 
combinations  of  MR  image  production 
methods  may  be  em. ployed  to  emphasize! 
particular  characteristics  of  the  tissue  or 
body  part  being  examined.  The  basic 
elements  by  which  MRI  produces  an 
image  are  the  density  of  hydrogen 
nuclei  in  the  object  examined,  their 
motion,  and  the  relaxation  times,  the 
period  of  time  required  for  the  nuclei  to 
return  to  their  original  states  in  the 
main,  static  magnetic  field  after  being 
subjected  to  a  brief  additional  magnetic 
field.  These  relaxation  times  reflect  the 
physical-chemical  properties  of  tissue 
and  the  molecular  environment  of  its 
hydrr^gen  nuclei.  Only  hydrogren  atoms 
are  piesent  in  human  tissues  in 
sufficient  concentration  for  current  us<; 
in  clinical  MRI. 

2.  General  Clinical  Utility— Overall. 
MRI  is  a  u.seful  diagnostic  imaging 
modality  tliat  is  capable  of 
demonstrating  a  wide  variety  of  soft- 
tissue  lesions  with  contrast  resolution 
equal  or  superior  to  CT  scaiming  in 
various  pirts  of  the  bodv. 

Among  the  advantages  of  MRI  are  tht- 
absence  of  ionizing  radiation  and  the 
ability  to  achieve  high  levels  of  tissue 
contrast  resolution  without  inji-cted 
iodinated  radiological  contrast  agents. 
Rec  ent  advances  in  technology  have 
resulted  in  development  and  FDA 
approval  of  new  paramagnetic  contrast 
agents  for  MRI  which  allow  even  better 
visualization  in  some  instances. 
Multislice  imaging  and  the  ability  to 
image  in  multiple  planes.  esj)eciall\ 
.siigift,il  and  coronal,  h.ive  provided  .< 
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flpxibility  not  i  sasily  available  with  other 
modalities.  B&  :ause  cortical  (outer 
layer)  bone  an*  I  metallic  prostheses  do 
not  cause  distc  rtion  of  MR  images,  it  has 
been  possible  I  o  visualize  certain 
Ifisions  and  bo  ly  regions  with  greater 
certainty  than  las  been  possible  with 
CT.  The  use  of  MRI  on  certain  soft  tissue 
stnictures  for  t  le  purpose  of  detecting 
disruptive,  net  plastic,  degenerative,  or 
inflammator}'  1  esions  has  now  become 
established  in  nedical  practice. 

B.  Covered  C  linical  Applications. — 
Although  sevei  al  uses  of  MRI  are  still 
considered  investigational  and  some 
uses  are  clearl]  contraindicated  (see 
subsection  D),  vIRI  is  considered 
medically  effic  icious  for  a  number  of 
uses.  Use  the  f  dlowing  descriptions  as 
general  guideli  aes  or  examples  of  what 
may  be  considi  red  covered  rather  than 
as  a  restrictive  ist  of  specific  coverages. 
Coverage  is  lin  ited  to  MRI  units  which 
have  received  1  T)A  premarket  approval, 
must  be  operated  within 
specified  by  the 
approval.  As  with  all  items  and  services, 
the  services  mi  ist  be  reasonable  and 
necessary  for  tl  le  diagnosis  or  treatment 
)atient  involved, 
in  examining  the  head, 
system,  and  spine. 
Multiple  sclerobis  can  be  diagnosed 
with  MRI  and  t  le  contents  of  the 

are  visible.  The  inherent 
resolution  of  MRI  makes 
:e  standard  diagnostic 
modality  for  ge  neral  neiuxiradiology. 

MRI  can  assi  >t  in  the  differential 
diagnosis  of  m<  diastinal  and 

masses,  including 
abnormalities  c  f  the  large  vessels  such 
as  aneurysms  a  tid  dissection.  When  a 
clinical  need  e;  asts  to  visualize  the 
parench  yma  of  sohd  organs  to  detect 
anatomic  disru  Jtion  or  neoplasia,  this 
can  be  accomp  ished  in  the  liver, 
urogenital  syst(  m,  adrenals,  and  pelvic 
organs  without  the  use  of  radiological 
contrast  materi  ds.  When  MRI  is 
considered  reas  onable  and  necessar\', 
the  use  of  parai  nagnetic  contrast 
materials  may  1  le  covered  as  part  of  the 
study.  MRI  ma]  ■  also  be  used  to  detect 
and  stage  pelvi :  and  retroperitoneal 


and  such  units 
the  parameters 


of  the  specific 
MRI  is  usefu 
central  nervou!  i 


posterior  fossa 
tissue  contrast 
it  an  appropria 


neoplasms  and 


Mail  Survey  .... 
Phone  Survey . 


Estimated  Tota  1 


3.  Survey  of 
Homeless — Ba^l 
Description — 


to  evaluate  disorders  of 


cancellous  bone  and  soft  tissues.  It  may 
also  be  used  in  the  detection  of 
pericardial  thickening. 

Primary  and  secondary  bone 
neoplasm  and  aseptic  necrosis  can  be 
detected  at  an  early  stage  and  monitored 
with  MRI.  Patients  with  metallic 
prostheses,  especially  of  the  hip,  can  be 
imaged  in  order  to  detect  the  early 
stages  of  infection  of  the  bone  to  which 
the  prothesis  is  attached. 

Effective  for  services  provided  on  or 
after  03/22/94  MRI  may  also  be  covered 
to  diagnose  disc  disease  mthout  regard 
to  whether  radiological  imaging  has 
been  tried  first  to  diagnose  the  problem. 

C.  Gating  Devices  and  Surface  Coils 
(Effective  for  Services  On  or  After 
3/04/91). — Gating  devices  which 
eliminate  distorted  images  caused  by 
cardiac  and  respiratory  movement 
cycles  are  now  considered  state  of  the 
art  techniques  and  may  be  covered. 
Surface  and  other  specialty  coils  may 
also  be  covered,  as  they  are  used 
routinely  for  high  resolution  imaging 
where  small  limited  regions  of  the  body 
are  studied.  They  produce  high  signal- 
to-noise  ratios  resulting  in  images  of 
enhanced  anatomic  detail. 

D.  Contraindications  and  Non- 
Covered  Uses. — 

1.  Contraindications. — MRI  is  not 
covered  when  the  following  patient- 
specific  contraindications  are  present.  It 
is  not  covered  for  patients  with  cardiac 
pacemakers  or  with  metallic  clips  on 
vascular  aneurysms.  MRI  during  a 
viable  pregnancy  is  also  contraindicated 
at  this  time.  The  danger  inherent  in 
bringing  ferromagnetic  materials  within 
range  of  MRI  units  generally  constrains 
the  use  of  MRI  on  acutely  ill  patients 
requiring  life  support  systems  and 
monitoring  devices  which  employ 
ferromagnetic  materials.  In  addition,  the 
long  imaging  time  and  the  enclosed 
position  of  the  patient  may  result  in 
claustrophobia,  making  patients  who 
have  a  history  of  claustrophobia 
unsuitable  candidates  for  MRI 
procedures. 

2.  Non-Covered  Uses. — Several  uses 
of  MRI  have  been  identified  as 
investigational  and  are  not  covered. 
These  include  measurement  of  blood 


flow  and  spectroscopy.  In  addition,  MRI 
is  not  suitable  for  the  imaging  of  cortical 
bone  and  calcifications  and  for 
procedures  involving  spatial  resolution 
of  bone  or  calcifications. 

|FR  Doc.  94-19111  Filed  8-4-94:  8:45  am) 

BILUNG  CODE  4120^-P 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Ser\'ice 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday,  July 
29,  1994. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
690-7100  for  copies  of  requests) 

1.  NLM  Online  Application  Packet — 
0925-0223  (Reinstatement)— NLM  used 
the  information  provided  by  individuals 
and  institutions  for  MEDLARS  online 
system  user  code  assignments  and 
invoices  forsystem  use.  Respondents: 
Individuals  or  households.  State  or  local 
governments,  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
Non-profit  institutions.  Small 
businesses  or  organizations;  Number  of 
Respondents:  15,000;  Number  of 
Responses  Per  Respondent:  1 ;  Average 
Burden  per  Response:  0.0833  hour; 
Estimated  Annual  Burden:  1,245  hours. 

2.  Survey  of  Community  and  Migrant 
Health  Centers  on  Their  Use  of  Case 
Management  for  Perinatal  Care — New — 
A  Survey  of  Community  and  Migrant 
Health  Centers  (C/MHCs)  participating 
in  the  Comprehensive  Perinatal  Care 
Program  will  be  conducted  to  evaluate 
the  use  of  case  management  for 
perinatal  care.  The  information  will  be 
used  to  plan  case  management  and 
perinatal  service  delivery  strategies  in 
C/MHCs.  Respondents:  Non-profit 
institutions. 


TiUe 


Number  of  re- 
spondents 


96 
96 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse (hour) 


25 
.42 


Annual  Burden  64  hours. 


lealth  Care  for  the 
ine  Program 
— Descriptive 


h  ew 


program  data  on  all  grantees  funded 
under  the  Public  Health  Service  Health 
Care  for  the  Homeless  Program  will  be 


collected  in  order  to  gain  an 
understanding  of  the  range  and  nature 
of  services  being  provided  under  this 
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program.  Data  will  be  used  to  guide 
program  planning  and  future  priorities. 
Respondents:  Non-profit  institutions. 


Title 


Administrative  Component 
Clinical  Component 


Estimated  Total  Annual  Burden  445  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  10235, 
Washington,  DC  20503. 

Dated:  July  29,  1994. 
James  Scanlon. 

Director.  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
(PR  Doc.  94-18940  Filed  8-4-94;  8  45  am] 
BILUNG  CODE  4ieO-17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Announcement  of  Advisory  Council 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  National 
Advisory  Council  in  September  1994. 

This  is  the  second  meeting  of  the 
SAMHSA  National  Advisory  Council. 
The  meeting  w^ill  be  ojjen  and  include 
a  report  by  SAMHSA 's  new 
Admini^trator.  Dr.  Nelba  Chavez,  a 
status  report  by  the  Council's  four  work 
groups  on  Health  Care  Reform,  HTV/ 
AIDS,  Services  Integration:  Co-occurring 
Disorders,  and  Program  Evaluation,  and 
a  discussion  of  other  SAMHSA  program 
and  policy  issues.  Attendance  by  the 
public  vdll  be  limited  to  space  available. 

A  summary  of  the  meeting  and/or  a 
roster  of  council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day, 
Program  Assistant,  SAMHSA  National 
Advisory  Council,  5600  Fishers  Lane. 
Room  12C-15,  Rockville.  Maryland 
20857. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Substance  Abuse  and 
Mental  Health  Services  Administration 
National  Advisory  Council 

Minting  />ri(t?s:  September  19-20, 1994 


Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815 

Open:  September  19,  9:00  a.m.  to  5:00 
p.m.,  September  20.  9:00  a.m.  to  1:00  p.m. 

Con/act;  Toian  Vaughn,  Room  12C-15, 
Parklawn  Building,  Telephone  (301)  443- 
4640.  FAX  (301)  443-1450 

Dated:  August  1,  1994. 
Peggy  W.  Cockrill, 

Committee  Management  Officer,  SAMHSA. 
IFR  Doc.  94-19180  Filed  8-4-94;  8:45  am) 
BitUNG  COOE  4ie2-W-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-94-1917;  FR-3350-N-95] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  OfRce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutihzed.  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  David  J.  Pollack,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  703-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (May  24. 1991) 
and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended,  HUD  is 


Numt)er  of  re- 
spondents 


89 


NunTt)ef  of  re- 
spcr«es  per 
resporxJent 


Average  tx.f- 
den  pef  re- 
sponse 
(hours) 


3.5 

1.6 


publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutihzed  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21. 
:    1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  Li 
-  accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  die  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60-day 
periiod,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  ho 
availatile  for  a  submifision  by  such 
redevelopment  authority  exclusivelv  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
thi!  homeless.  If  a  redevelopment 
authority  does  not  express  an  inte.'^sf  in 
Lhe  use  of  the  buildings  or  propi'nies  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  repubhshed  as  propertins 
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available  for  ase  to  assist  the  homeless 
pursuant  to  J  ection  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  i  ssistance  providers 
interested  in  any  such  property  should 
send  a  ;vritte  i  expression  of  interest  to 
HHS,  addres  ed  to  Judy  Breitman. 
Division  of  ¥  eallh  Facilities  Planning. 
U.S.  PubUc  I  ealth  Service.  HHS.  room 
17A-10.  56011  Fishers  Lane.  Rockville. 
MD  20857;  (•  01)  443-2265.  (The  is  not 
a  toll-free  nu  nber).  HHS  will  mail  to  the 
interested  pr  )vider  an  application 
packet,  whic  i  will  include  instructions 
for  completix  g  the  application.  In  order 
to  maximize  ie  opportunity  to  utilize  a 
suitable  prop  erty.  providers  should 
submit  their  vritten  expressions  of 
interest  as  so  Dn  as  possible.  For 
complete  det  uls  concerning  the 
processing  ol  applications,  the  reader  is 
encouraged  t )  refer  to  the  interim  rule 
governing  th;  s  prognun.  56  FR  23789 
(May  24. 1991). 

Properties  isted  as  unsuitable  will 
not  be  made  ivailable  for  any  other 
purpose  for  2  0  days  from  the  date  of  this 
Notice.  Homi  (less  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determinatio  i  of  unsuitabiUty  should 
call  the  toll  £  ee  information  line  at  1- 
800-927-75f  8  for  detailed  instructions 
or  write  a  let  er  to  David  J.  Pollack  at  the 
address  listefl  at  the  beginning  of  this 
Notice.  Inclu  ded  in  the  request  for 
review  shoul  d  be  the  property  address 
(including  zi )  code),  the  date  of 
publication  i  i  the  Federal  Register,  the 
landholding  igency.  and  the  property 
number. 

For  more  L  iformation  regarding 
particular  pr  )p€rties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  sh(  »uld  contact  the 
appropriate  luidholding  agencies  at  the 
following  adiresses:  U.S.  Navy:  John  J. 
Kane,  Deput]'  Division  Director.  Dept.  of 
Navy.  Real  Estate  Operations,  Naval 
Facilities  En|  ;ineering  Command.  200 
Stovall  Stree  ,  Alexandria.  VA  22332- 
2300;  (703)  325-0474;  (This  not  a  toll- 
free  number) 


;9 


.1994. 
Secretary  for  Economic 


Dated:  July 
facquie  M.  Lairing. 
Deputy  Assistant 
Development. 

TITLE  V.  FEDERAL  SURPLUS 
PROPERTY  PROGRAM  FEDERAL 
REGISTER  REPORT  FOR  08/05/94 

Suitable/Aval  able  Properties 

State} 


(ty 


BUILDINGS 

Florida 

81  Housing/Bi  rracks 
Naval  Air  Stat  on 
Series  711,  72  . 
lacksonville  Q> 


,  Cecil  Field 
722.724 
Duval  FL  32215- 


Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430027 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  81 
Comment:  various  sq.  ft..  1-3  story. 

scheduled  to  be  vacated  9/98 
115  Personnel/Util.  Facilities 
Naval  Air  Station.  Cecil  Field 
Series  730.  740,  800 
Jacksonville  Co:  Duval  FL  32215- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430029 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  115 
Comment:  various  sq.  ft.,  1-2  story  which 

includes  fire  station,  gym,  chapel,  stores, 

bowling  alley,  youth  center,  theater,  sheds, 

scheduled  to  be  vacated  9/98 

20  Medical/Admin.  Facilities 
Naval  Air  Station,  Cecil  Field 
Series  500,  600 

Jacksonville  Co:  Duval  FL  32215- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430030 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  20 
Comment:  143-46800  sq.  ft.,  1-2  story  which 
includes  disp.  &  dental  clinic,  offices/ 
admin  bldgs.,  bank,  {wst  office,  scheduled  " 
to  he  vacated  9/98 

21  Product./Storage  Facilities 
Naval  Air  Station,  Cecil  Field 
Series  226,  421,431,441 
Jacksonville  Co:  Duval  FL  32215- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430031 
Status:  Pryor  Amendment 

Base  Closure  Number  of  Units:  21 

Comment:  126-60000  sq.  ft.,  1-story  which 
includes  storehouses,  flammable  storage 
bldgs..  warehouses,  scheduled  to  be 
vacated  9/98 

66  Training/Maint.  Facilities 

Naval  Air  Station,  Cecil  Field 

Series  170,  211-212,  215,  217-219 

Jacksonville  Co:  Duval  FL  32215- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789430032 

Status:  Pryor  Amendment 

Base  Closure  Number  of  Units:  66 

Comment:  various  sq.  ft.,  1-2  story  which 
includes  training  and  maintenance  bldgs., 
hangars,  scheduled  to  be  vacated  9/98 

51  Fuel/Commun./Oper.  Facs. 

Naval  Air  Station.  Cecil  Field 

S€riesl25,  138, 141,143 

Jacksonville  Co:  Duval  FL  32215- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789430033 

Status:  Pryor  Amendment 

Base  Closure  Number  of  Units:  51 

Comment:  various  sq.  ft,  which  includes  fuel 
facilities,  operation  bldgs.,  control  tower, 
scheduled  to  be  vacated  9/98 

43  Housing/Mess  Facilities 

Naval  Air  Station.  Cecil  Field 

Special  Area  "AE"  Yellowater 

Jacksonville  Co:  Duval  FL  32215- 

Location:  Series  711,  722 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789430034 

Status:  Pryor  Amendment 

Base  Closure  Number  of  Units:  43 

Comment:  4634-10992  sq.  ft.,  1-2  story 
which  includes  family  housing  and  a  mess 
hall,  scheduled  to  be  vacated  9/98 


12  Personnel  Sup./Util.  Facs. 
Naval  Air  Station,  Cecil  Field 
Special  Area  "AE"  Yellowater 
Jacksonville  Co:  Duval  FL  32215- 
Location:  Series  730,  740,  800 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430036 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  12 
Comment:  various  sq.  ft.,  1-story  which 

includes  mess  hall,  bus  shelters,  store, 

youth  center,  guard  houses,  scheduled  to 

be  vacated  9/98 
15  Oper./Storage/ Admin.  Facs. 
Naval  Air  Station,  Cecil  Field 
Special  Area  "AE"  Yellowater 
Jacksonville  Co:  Duval  FL  32215- 
Location:  Series  143,  421,  441,  600 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430037 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  15 
Comment:  various  sq.  ft.,  1-2  story  which 

includes  marine  hdqtr.,  operations,  storage 

&  admin,  bldgs.,  scheduled  to  be  vacated 

9/98 
5  Communications/Maint.  Facs. 
Naval  Air  Station,  Cecil  field 
Special  Area  "AE"  Yellowater 
Jacksonville  Co:  Duval  FL  32215- 
Location:  Series  130,  212,  216,  219 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430038 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  5 
Comment;  various  sq.  ft.,  1-story  which 

includes  transceiver  bldg.,  storage/ 

maintenance  bldgs.,  scheduled  to  be 

vacated  9/98 
9  Navigation/Oper.  Facilities 
Naval  Air  Station,  Cecil  Field 
Outlying  Landing  Field  Whitehouse 
Jacksonville  Co:  Duval  FL  32215- 
L^x:ation:  Series  133, 141, 143 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430039 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  9 
Comment:  99 — 1800  sq  ft.,  which  includes 

operation  and  rescue  bldgs.,  scheduled  to 
"    be  vacated  9/98 

LAND  (by  State) 

Florida 

Land 

Naval  Air  Station,  Cecil  Field 

Jacksonville  Co:  Duval  FL  32215- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789430028 

Status:  Pryor  Amendment 

Base  Closure  Number  of  Units:  1    - 

Comment:  approx.  9300  acres  (small  portion 

includes  bldgs. — large  portion 

undeveloped),  scheduled  to  be  vacated  9/ 

98 

Land 

Naval  Air  Station,  Cecil  Field 
Special  Area  "AE"  Yellowater 
Jacksonville  Co:  Duval  FL  32215- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430035 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  1 
Comment:  approx.  8100  acres  (small  portion 
includes  bldgs. — large  portion 


undeveloped),  .scheduled  to  be  varaled  9/ 
98 

Land 

Naval  Air  Station.  Cecil  Field 
Outlying  landing  Field  Whitehouse 
Jacksonville  Co:  Duval  FL  32215- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789430040 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  1 
Comment:  approx.  1900  acres  (smr.ll  portion 
includes  bldgs. — large  portion 
uiAleveloped).  scheduled  to  be  vacaffnl  9/ 
98 

Unsuitable  Properties 

BUILDINGS  (by  State) 

California 

8  Detaf;hed  Carports 

Long  Beach  Naval  Station— San  Pedro 

Complex 
Taper  Avenue 

Los  AngeJes  Co:  Los  Angeles  CA 
Ix)cation:  #3303-3310 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420102 
Status-  Pryor  Amendment 
Base  Closure  Numberof  Units:  8 
Reason:  Within  2000  ft.  of  fiammable  or 

explosive  material 
Comment:  Incorrectly  published  as  suitable 

in  the  Federal  Register  on  2/14/94 
19  Bldgs.  (2-units  each) 
Long  Beach  JVJaval  Station— San  Pedro' 

Co.mplex 
Taper  Avenue 

Los  Angeles  Co:  Los  Angeles  CA 
Location:  #3261-3262,  3265-3277.  3286- 

3289 
Landholding  Agency:  Na\'>'  Base  Close 
Property  Number  789420103 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Unil.s;  19 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Comment:  Incorrectly  published  as  suitable 

in  the  Federal  Register  on  2/14/94 
12  Bldgs.  (4-units"each) 
Long  Beacb  Naval  Station— San  Pedro 

Complex  •  - 

Taper  A\''-nue 

Los  Argf  les  Co:  Los  Angeles  CA 
Location:  »3263-3264,'3278-3285,  3290- 

3291  . 

I.andholding  Agency:  Navy  Base  Close 
Property  Number  789420104 
Status:  Pryor  Amendment 
Base  Closure  Number  of  Units:  12 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Comment:  Incorrectly  published  as  suitable 
.    in  the  Federal  Register  on  2/14/94 
[FR  Doc.  94-19179  Filed  8-4-94;  8:45  am| 
BILLING  CODE  4210-79-M 
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DEPAFUMENT  OF  THE  INTERIOR 
Bureau  ot  Land  Management 

(AZ-020-04-544a-10-A117;  AZA-28647) 

Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Lands 
in  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action, 
Noncompetitive  Sale. 


SUHttlARV:  The  foUowing  public  lands 
have  been  found  suitable  for  direct  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750;  43  U  S.C.  1713).  at  not  less 
than  the  estimated  fair  market  value  to 
be  established  by  appraisal. 
Improvements  have  existed  on  both 
pa.'cels  since  rights-of-way  were  issued 
in  1981  and  1968  respectively  and  sale 
of  the  lands  has  been  determined  to  be 
the  most  desirable  solution  to  resolve 
the  difficult  and  uneconomical 
management  situation.  The  lands  wiH 
not  be  offered  for  sale  for  at  least  60 
•    days  after  the  date  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 

Township  21  North,  Range  18  West 

-   Parcel  No.  1— Valley  Pioneer— AZA-28647 

Sec.  8,  NW'aNWVhNW'A.     . 

Consisting  of  10  acres. 

Only  2  acres  of  the  above  described 
land  will  be  conveyed.  Prior  to 
conveyance,  a  survey  will  be  completed 
toiegally  describe  the  public  land. 

Parcel  No.  2— Valley  Pioneer— AZA-2664 7 
S«c  8,  NE'aN-E'aNWV,NE''«NE",. 
Consisting" of  0.625  acre; 
The  lands  described  are  hereby  segregated 
from  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action  or  270  days  from 
the  date  of  publication  of  this  notice, 
whichever  occurs  first. 

Parcels  No.  1  and  No.  2  are  being 
offered  by  direct  sale  to  Valley  Pioneer 
Water  Company.  Inc.  If  it  is  determined 
that  there  are  no  known  mineral  vafues. 
the  mineral  interests  shall  be 
determined  suitable  for  sale  under 
Section  209  of  the  Federal  Land  Policy 
ajid  Management  Act  of  1976  (90  Stat! 
2757;  43  U.S.C.  1719)  and  may  be 
conveyed  simultaneously.  Acceptance 
of  the  direct  sale  offer  will  quahfy  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 

The  conveyance  document,  when 
issued,  will  contain  certain  resen,ations 
to  the  United  States  and  will  be  subject 
to  any  existing  rights-of-way  and  any 
other  valid  existing  rights.  Detailed 
information  concerning  these  sales  is 
available  for  review  at  the  Kingman 


Resource  Area  Office,  Bureau  of  Land 
Management,  2475  Beverly  Avcnui-. 
Kingman,  Arizona  86401,  (602)  757- 
3161. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager. 
Kingman  Resource  Area,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Duted:  July  2H,  1904. 
lohn  R.  Christeiisen, 
Actinfj  District  Managt^r. 
IFR  Dor.  94-1WH5  Filed  »-4-94;  8.45  ami 
BILLMG  COOC  431»~32-M 


[WO-240-04-4350-02-24  1AJ 

Interagency  Memorandum  of 
Understanding  Concerning  Animal 
Damage  Control  and  National 
Environmental  Policy  Act  (NEPA) 
Compliance 

AGENCY:  Bureau  of  Land  Manaprment; 
Interior. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Department  of  the 
Interior.  Bureau  of  Land  Monagemtnl 
(BLM),  and  the  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service  (AJHiS).  are 
planning  to  sign  a  Men.orandum  of 
Understanding  (MOU)  that  recognia-s 
APHIS  as  the  lead  Federal  agency  for 
the  conduct  of  animal  damage 
management  on  lands  administered  by 
the  BLM.  Specifically,  the  MOU  assigns 
responsJbihty  for  carrying  out  animal 
damage  management  (ADM)  primarily 
for  protection  of  livestock,  including 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  issuance  of  records  of  decision  to 
APHIS.  Under  the  current  MOU,  BLM 
and  APHIS  divide  ADM  responsibilities, 
with  BLM  preparing  site-specific 
environmental  analyses.  The  proposed 
MOU  recognizes  the  State's 
responsibilities  for  management  of 
resident  vvildhfe  populations  and  the 
need  for  communication  dmong  the 
parties,  the  States,  and  other  affected 
agencies  such  as  the  Forest  Service. 
Implementation  of  this  MOU  will 
place  responsibilities  where  they 
logically  belong  and  streamUne  the 
conduct  of  ADM.  h  will  allow  BUVI  to 
focus  money  a:id  time  on  its  own 
responsibilities  and  initiatives  and 
allow  APHIS  to  better  carry  out  its 
responsibihties  under  the  Animal 
I>amage  Control  Act  in  compliance  with 
NEPA. 
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DATES: 

must  be  subm 

4,  1994. 

postmarked 

considered  in 

MOU. 


Conmilnts  on  this  draft  MOU 

tted  in  writing  by  October 
Comn  lents  received  or 

af  er  this  date  may  not  be 
he  issuance  of  the  Bnal 


Federal  Register  /  Vol.  59,  No.  150  /  Friday,  August  5,  1994  /  Notices 


Cdmments  and  questions 
directed  to  Cal  McCluskey, 
Management,  Division 
Fisheries,  1849  C  Street, 
on,  D.C.  20240; 
452-7765. 

information:  On 
!  993,  Vice  President  Gore 
Nat  onal  Performance  Reviews 
qetailed  the  re-invention 
with  a  focus  on 

an  overall  reduction  in 
his  MOU  pursues  both 
consolidating 
for  ADM  in  APHIS, 
redundancy  and 


aidi 


di3g  1 


ADDRESSES: 

should  be 
Bureau  of  Lan  1 
of  Wildlife  an( 
N.W.,  Washin|ti 
telephone 
SUPPLEMENTARf/ 
September  7 
issued  the 
report  which 
of  government 
streamlining 
management 
those  goals  by 
responsibilities 
thereby  avoi 
expense. 

Background 

The  Federal  Land  Policy  and 
Management  /  ct  of  1976  (FLPMA),  43 
U.S.C.  section  1701  et  seq.,  authorizes 
the  Secretary  c  f  the  Interior  to  manage 
the  pubhc  lan(  s  under  principles  of 
multiple  use  aid  sustained  yield.  The 
Secretary,  in  n  anaging  the  public  lands, 
is  subject  to  ot  ler  applicable  law,  such 
as  the  Animal  jpamage  Control  Act.  The 
FLPMA  also  a  lows  the  Secretary  to 
permit  other  F  ;deral  agencies  to  use 
public  lands  tl  rough  cooperative 
agreements.  4:  U.S.C.  1732.  The  FLPMA 
does  not  enlar  ;e  or  diminish  the 
responsibility  md  authority  of  the 
States  for  mani  igement  of  fish  and 
resident  wildlife.  43  U.S.C.  1737. 
However,  the  !  ecretary  may  designate 
areas  of  the  pu  jlic  lands  where  hunting 
and  fishing  art  not  allowed  for  reasons 
of  "public  safety,  administration  or 
compliance  wi  th  provisions  of 
applicable  law  "  43  U.S.C.  1732(b) 

The  Animal  Damage  Control  Act,  7 
U.S.C.  section  426,  426(b),  gives  the 
Secretary  of  A  jiculture  the  authority  to 
conduct  camp  igns  for  the  destruction 
or  control  of  p  edatory  animals  on 
public  and  pri  -ate  lands.  7  U.S.C.  426, 
426(b).  It  also  irovides  that  the 
Secretary  may  cooperate  with  public 
agencies.  State  5  and  others.  Id. 

The  purpose  of  this  MOU  is  to 
consolidate  pr  )gram  responsibility  for 
ADM  for  prote  :tion  of  livestock  with 
APHIS.  Currei  tly,  APHIS  creates  an 
ADM  plan  anc  submits  it  to  BLM.  The 
BLM  is  then  n  sponsible  for  preparing 
environmenta  analyses  (EA's)  and 
records  of  dec  sion  authorizing  APHIS's 
action  on  BLV  lands.  This  dual-agency 
process  is  cuni  lersome  for  both 
agencies,  urme  cessary,  and  expensive.  It 


places  BLM  in  the  position  of  analyzing 
the  environmental  consequences  of 
another  agency's  action  on  public  lands 
and  issuing  a  record  of  decision  to  allow 
APHIS'S  action  to  occur. 

Beginning  in  1991  and  extending 
through  1993,  many  administrative 
appeals  were  filed  with  the  Interior 
Board  of  Land  Appeals  challenging  the 
legal  sufficiency  of  BLM's  NEPA 
documentation  on  the  APHIS's 
activities.  In  response,  BLM  issued  an 
Instruction  Memorandum  in  1993  (IM 
No.  93-199),  ordering  all  field  offices  to 
allow  full,  programmatic  animal  damage 
control  only  where  NEPA 
documentation  was  complete  and  up  to 
date.  (The  directive  did  not  affect  case- 
by-case  emergency  control,  based  on 
proof  of  kill.)  The  BLM  continues  to 
work  on  updating  every  District's  EA 
and  to  deal  with  administrative  appeals 
and  Federal  Court  litigation  on  both 
sides  of  the  issue  for  a  program  it  does 
not  administer.  This  process  is  an 
inefficient  way  of  carrying  out  APHIS's 
mandate  under  the  Animal  Damage 
Control  Act.  By  transferring  NEPA 
compliance  and  decisionmaking 
authority  to  the  action  agency, 
administrative  efficiency  will  be 
enhanced,  and  costs  reduced. 

The  following  is  the  draft  MOU  qn 
which  the  public  may  comment: 
Mike  Dombeck, 
Acting  Director. 

MASTER  MEMORANDUM  OF 
UNDERSTANDING  between  the 
ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVICE  UNITED 
STATES  DEPARTMENT  OF 
AGRICULTURE  and  the  BUREAU  of 
LAND  MANAGEMENT  DEPARTMENT 
OF  THE  INTERIOR 

This  MASTER  MEMORANDUM  OF 
UNDERSTANDING  (MOU)  is  made  and 
entered  into  by  and  between  the 
UNITED  STATES  DEPARTMENT  OF 
THE  INTERIOR,  BUREAU  OF  LAND 
MANAGEMENT,  hereinafter  referred  to 
as  the  BLM,  and  UNITED  STATES 
DEPARTMENT  OF  AGRICULTURE, 
ANIMAL  AND  PLANT  HEALTH 
INSPECTION  SERVICE,  hereinafter 
referred  to  as  APHIS-ADC. 

I.  Puqjose 

The  purpose  of  this  MOU  is  to:  (1) 
identify  responsibilities  in  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA)  of  the  respective  agencies 
and  foster  a  partnership  in  discharging 
the  Federal  obligation  under  the  Animal 
Damage  Control  Act  of  March  2, 1931 
(46  Stat.  1468,  7  U.S.C.  426-426b),  as 
amended,  for  the  management  of  wild 
vertebrates  causing  damage  on  Bureau 
of  Land  Management  (BLM)  lands  in 


accordance  with  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
43  U.S.C.  Section  1201  et  seq.;  (2)  ) 

establish  general  guidelines  to  assist  ( 
field  personnel  in  carrying  out  their  j 
animal  damage  management  (ADM)  | 
responsibilities  consistent  with  the  , 

policies  of  BLM  and  APHIS-ADC;  (3)        i 
strengthen  the  cooperative  approach  to 
ADM  on  BLM  lands  through  exchange 
of  information  and  mutual  program 
support;  and  (4)  reaffirm  working 
relationships  with  State  governments. 

II.  Statement  of  Mutual  Interest  and 
Responsibilities 

The  parties  recognize  the  importance 
of  effective  ADM  on  lands  under  the 
administrative  jurisdiction  of  the  BLM, 
including  control  of  predation  by 
individual  animals  or  local  populations 
to  achieve  land  and  resource 
management  objectives.  Further,  it  is 
mutually  recognized  that  the  tools  and 
procedures  available  for  managing 
populations  must  be  used  in  a 
professional  manner  according  to  a  plan  - 
developed  in  compliance  with  NEPA, 
the  Endangered  Species  Act,  Federal 
Land  Policy  and  Management  Act,  and 
the  Animal  Damage  Control  Act. 

Both  agencies  have  an  interest  in 
limiting  damage  caused  by  and  to 
wildlife,  so  as  to  protect  other  multiple- 
use  values.  They  also  agree  that  in 
evaluating  the  need  for,  and  in 
conducting  ADM  programs,  multiple-  . 
use  values  must  be  considered. 

The  parties  also  recognize  that: 

A.  The  BLM  administers  public  lands 
located  primarily  in  the  Western  States 
and  Alaska  amounting  to  about  270 
million  acres.  These  lands  and  resources 
are  managed  under  multiple-use 
principles  providing  for  a  variety  of 
uses,  including  timber  harvesting, 
recreation,  livestock  grazing,  mining 
and  mineral  development  and  fish  and 
wildlife  habitat  management  under  the 
laws  of  Congress  and  regulations  of  the 
Department  of  the  Interior. 

B.  The  States  are  responsible  for 
managing  the  resident  wildlife  within 
their  respective  borders  on  land  owned 
by  the  United  States,  including  lands    ■ 
within  the  jurisdiction  of  the  BLM.  For 
purposes  of  this  agreement,  the  term 
"wildlife"  shall  not  include  wild  horses 
or  burros,  as  defined  in  Public  Law  92- 
195  dated  December  15,  1971.  The  State 
responsibilities  include  regulation  of 
wildlife  populations  so  the  habitat  on 
public  lands  will  ensure  productivity 
for  future  wildlife  populations. 

C.  The  APHIS- ADC  is  the  agency  with 
the  authority  and  expertise  under  the 
Animal  Damage  Control  Act  of  March  2, 
1931,  as  amended,  and  the  Rural 
Development,  Agriculture  and  Related 


Agencies  Appropriations  Act  of  1988  for 
providing  ADM  services.  This  includes 
maintaining  technical  expertise  in  the 
science  of  ADC,  control  tools  and 
techniques;  conducting  ADM  research 
and  management  programs,  and 
ensuring  NEPA  compliance  on  activities 
related  to  predator  control  primarily  for 
livestock  protection  on  public  lands.  ' 
TO  IMPLEMENT  THE  FOREGOING, 
the  parties  agree  as  follows  where  BLM 
lands  are  involved: 
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III.  The  BLM  Shall 

A.  Cooperate  with  APHIS-ADC  in  the 
development  and  annual  review  of 
ADM  plans  affecting  BLM  lands  and 
resources  on  those  lands  and  ensure  that 
they  are  consistent  with  FLPMA. 

B.  Provide  information  to  APHIS-ADC 
as  to  where  control  actions  should  be 
prohibited  or  restricted  for  public  safety 
reasons  relating  to  resource  management 
plans  coiiformance. 

C.  When  requestcKl,  provide 
information  and  assistance  to  APHIS- 
ADC  during  the  NEPA  process. 

D.  Complete  NEPA  compliance  for 
nonpredator  ADM  activities  initiated  by 
BLM  to  protect  n&tural  resources  and 
facilities. 

IV.  The  APHIS- ADC  Shall 

A.  Evaluate  ADM  needs  in        ' 
cooperation  with  State  agencies  and 
permittees. 

B.  Develop  and  update  ADM  annual 
plans  in  cooperation  with  the  - 
appropriate  State  and  Federal  agencies, 
perrnittees,  and  others.  Cooperate  with 
the  BLM  to  identify  human  safety  zones 
and  other  areas  where  mitigation  or 
restriction  may  be  needed  to  comply 
with  BLM's  Resource  Management 
Plans. 

C.  Complete  necessary  NEPA 
documents  and  decision  records  on  the 
ADM  plans. 

D.  Conduct  ADM  on  BLM  lands  in 
accordance  with  APHIS-ADC  policies, 
consistent  with  BLM  resource 
management  plans. 

E.  Provide  me  BLM  with  technical 
information  on  recommended  ADM 
tools  and  techniques,  when  requested. 

V.  It  is  Mutually  Agreed  By  the  Parties 
That 

A.  The  parties  will  participate,  as 
needed,  in  State  ADM  agreements  with 
the  appropriate  State  and  Federal 
agencies. 

B.  The  parties  will  ensure  interagency 
coordination  and  review  of  the  effects  of 
predator  control  activities  on  BLM  lands 
and  resources  before  APHIS-ADC 
makes  decisions  on  predator  control 
plans. 

C.  The  parties  will  meet  on  a  State  or 
regional  basis,  as  neetjed,  to  coordinate 


ADM  operations.  Representation  shall 
be  by  the  BLM  Stete  Director  and  the 
APHIS-ADC  Regional  Director,  State 
Director  of  State  Wildlife  Agencies. 
State  Department  of  Agriculture,  and 
Regional  Forester  of  the  Forest  Service 
or  their  designated  representatives. 

D.  The  parties  will  elevate  any 
problems  regarding  implementation  of 
this  agreement  that  cannot  be  resolved 
to  the  next  higher  level  for  resolution. 

E.  Nothing  in  this  MOU  is  intended  to 
modify  in  any  manner  the  present 
cooperative  programs  of  either  Agency 
with  States,  other  public  agencies,  or 
educational  institutions. 

F.  This  MOU  shall  supersede  the 
existing  MOU  between  APHIS-ADCand 
BLM  and  supplements  and  amendments 
thereto  relating  to  the  conduct  of  ADM 
programs  by  the  parties. 

G.  This  MOU  is  neither  a  fiscal  nor  a 
funds  obligation  document.  Any 
endeavor  involving  reimbursement  or 
contribution  of  funds  between  the 
parties  to  this  MOU  will  be  handled  in 
accordance  with  applicable  laws, 
regulations,  and  procedures  including 
those  for  Government  procurement  and 
printing.  Such  endeavors  will  be 
outlined  in  separate  agreements  that 
shall  be  made  in  writing  bv 
representatives  of  the  parties  and  shall 
be  independently  authorized  by 
appropriate  statutory  authority.  This 
MOU  does  not  provide  such  authoritv. 

H.  Nothing  in  this  memorandum  shall 
obligate  either  the  BLM  or  APHIS-ADC 
to  expend  appropriations  or  to  enter  in 
any  contract  or  other  obligations. 

I.  All  ADM  programs  on  BLM  lands 
will  be  coordinated  with  appropriate 
State  and  Federal  agencies. 

This  MOU  may  be  modified  or 
amended  upon  WTitten  consent  of  both 
parties  or  may  be  terminated  with  30- 
day  vkTitten  notice  of  either  party. 

A.  The  principal  contacts  for  this 
agreement  are: 

Cal  McCluskey.  Wildlife  Program 
Manager,  Division  of  Wildlife  & 
Fisheries,  Bureau  of  Land 
Management,  1849  C  Stit-el.  N.W. 
(LSB  Rra.  204),  Washington,  DC. 
20240,  Phone: 202-452-7770 

Donald  Hawrthome,  Associate  Deputy 
Administrator,  USDA  Animal  and 
Plant  Health,  Inspection  Service,  P.O. 
Box  96464.  Washington,  D.C.  20090, 
Phone:  202-720-2054 

VI.  Effective  Date 

In  witness  whereof,  the  parties  hereto 
have  executed  this  MOU  as  of  the  last 
written  date  below. 

U.S.  Department  of  the  Interior,  Bureau  of 
Land  Management 


Director 


Date 

U.S.  Department  of  Agriculture.  Animf.:  .,:,d 
Plant  Health  Inspection  Sen-ice 


Administrator 


Date 

jFR  Doc.  94-19103  Filed  8-J-9-);  8  4:S , 
BILUNG  CODE  4310 


Fish  and  Wildlife  Service 

Availability  of  Final  Environmental 
impact  Statement  for  the  proposed 
Patoka  River  National  Wetlands 
Project,  Pike  and  Gibson  County.  IN 

agency:  Fish  and  Wildhfe  Ser\ice. 

Interior. 

ACTION:  Notice. 

Final  Environmental  Impact 
Statement  for  the  Proposed  Patoka  Ri\cr 
National  Wetlands  Project. 
SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Servif  f 
(Sen-ice)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEISl. 
which  is  available  for  public  review 
The  FEIS  evaluates  a  proposal  to 
establish  the  Patoka  River  National 
Wetlands  Project  in  Pike  and  Gibson 
Counties  in  southwest  Indiana. 
DATES:  A  decision  whether  to 
implement  the  preferred  ahernative  wiil 
be  made  after  a  30-day  waiting  period 
from  the  date  of  this  notice  of 
availability. 

ADDRESSES:  Individuals  wishing  copie*. 
of  this  FEIS  for  review  should  contaff : 
Project  Manager,  U.S.  Fish  and  Wildlife 
Service,  Patoka  River  National  Wetlands 
Project,  51OV2  West  Morton  Street.  Box 
217,  Oakland  City.  Indiana  47660:  or 
U.S.  Fish  and  Wildlife  Sen-ice.  Bishop 
Henry  Whipple  Federal  Building.  1 
Federal  Drive,  Fort  Snelling.  Minnesota 
55111-4056,  Attention;  Ms.  Jeanne 
Holler. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  McCoy.  Project  Manager, 
telephone  (812)  749-3199;  or  Jeanne 
Holler,  Wildlife  Biologist,  telephone 
(612) 725-3306. 

SUPPLEMENTARY  INFORMATION:  The  FEl.S 
evaluates  a  proposal  to  establish  the 
Patoka  River  National  Wetlands  Project     ' 
in  Pike  and  Gibson  Counties  in 
southwest  Indiana.  Four  alternatives, 
including  a  No  Action  ahemative  are 
being  considered.  The  three  action 
alternatives  are  aimed  at  protecting  and 
enhancing  the  valuable  resources  of  the 
Patoka  River  valley.  The  Project 
encompasses  one  of  the  last  remaining 
stretches  of  bottomland  forest  in  Indiana 
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and  the  Midwest 
the  best  wood 
in  the  State 
and  endangered 
eagles  and  Indiana 
the  Service's 


I  and 


It  provides  some  of 
duck  production  habitat 
is  used  by  threatened 
species  including  bald 
bats.  Alternative  4  is 
ijreferred  alternative.  It 

22.083  acres  of  land 
sellers.  Full  acquisition 
or  more.  6,800  acres 
purcjhased  as  the  Patoka  River 
ife  Refuge  and  Wildhfe 
/  iTeas  would  be  purchased 
adjacent  15,283-acre 
Project  lands  would  be 
and  enhance 
h^wood  forests,  other 
and  complementary 
J  oal  would  be  to  provide 
cover  and  resting  areas 
lairds,  threatened  and 
ies,  and  resident  fish 
to  improve  outdoor 
ucation  opportunities 
people.  Copies  of  the 
sent  to  all  landowners 

Project  boundaries; 
and  local  government 
interred  parties;  and  to  all 

encies,  and  organizations 
copies. 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  32549] 


Burlington  NoHhem  I 
Burtington  Nofthem 


Fe  Pacific  < 
Atchison, 
Railway  Comdany 


Topeka 


ACTION:  Notice 
and  request  fo! 


have 


SUMMARY: 
applicants 
Commission  o 
application  se\ 
Burlington 
control  of  and 
Pacific  Corpo 
Lommon 
Railroad 
Topeka  and 
by  the  merged 
of  the  two 
Commission 
transaction  as 
1180 
accelerated 
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proposes  to  i 

from  willing 

may  take  20 

would  be 

National  Wild 

Management 

from  within 

selection  area 

managed  to 

bottomland 

wetland  habi 

uplands.  The 

essentiid  food 

for  migratory 

endangered 

and  wildlife; 

recreation  and  ed 

for  the  Americ  m 

FEIS  have  bee^ 

v.'ithin  the 

to  federal,  stat ' 

officials: 

individuals 

who  requestec 

Sam  hinier, 

Regional  Directc  r. 

(FR  Doc.  94-185  57  Filed  6-i-94:  8:45  ami 

BILLIMG  COOC  49M  -6S-M 


Inc.  and 
Railroad 
Company — Cdntrol  and  Merger— Santa 
;  Corporation  and  the 
I  and  Santa  Fe 


AGENCY:  Interstate  Comm.erce 
Commission. 


of  prefiling  notification 
comments. 


Pursuant  to  49  CFR  1180.4(b). 
notified  the 
their  intent  to  file  an 
king  authority  for 
No  them  Inc.'s  acquisition  of 
Dnerger  with  Santa  Fe 
r  ition.  the  result  in  a 
conti  al  of  Burlington  Northern 
Com{  any  and  The  Atchison, 
ta  Fe  Railway  Company 
company,  and  the  merger 
railioad  entities.  The 

this  to  be  a  major 
iefined  in  49  CFR  Part 
Applicai  its  have  proposed  an 
pr(  icedural  schedule,  on 


SiQ 


which  the  Commission  invites 
comments  by  interested  persons. 
DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  August  22. 
1994.  Applicants'  reply  is  due  by 
September  1.  1994. 

ADDRESSES:  An  original  and  20  copies  of 
all  documents  must  refer  to  Finance 
Docket  No.  32549  and  must  be  sent  to 
Office  of  the  Secretary.  Case  Control 
Branch.  Attn:  Finance  Docket  No. 
32549.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  each  of  applicants' 
representatives:  (1)  Betty  Jo  Christian, 
Esq..  Steptoe  &  Johnson,  1330 
Connecticut  Avenue.  N.W.,  Washington, 
DC  20036-1795;  and  (2)  Erika  Z.  Jones. 
Esq..  Mayer.  Brown  &  Piatt.  2000 
Pennsylvania  Avenue.  N.W.,  Suite  6500. 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPt-EWENTARY  INFORMATION:  On  July  8. 
1994.  Burlington  Northern  Inc.  (BNI). 
Burlington  Northern  Railroad  Company 
(BN).  Santa  Fe  Pacific  Corporation 
(SFP).  and  The  Atchison.  Topeka  and 
Santa  Fe  Railway  Company  (Santa  Fe) 
(collectively,  applicants)  filed  a  notice 
of  intent  indicating  that  they  will  file  an 
application  seeking  Commission 
approval  and  authorization  under  49 
use.  11343-47  for  (1)  BNI's 
acquisition  of  control  of  and  merger 
with  SFP;  (2)  the  resulting  common 
control  of  BN  and  Santa  Fe  by  the 
merged  company;  and  (3)  the  merger  of 
the  two  railroad  entities. 

Under  an  Agreement  and  Plan  of 
Merger  dated  June  29.  1994.  BNI  and 
SFP  have  agreed  that  SFP  will  merge 
with  and  into  BNI  in  accordance  with 
Delaware  law.  The  merger  is  subject  to 
certain  conditions,  including 
Commission  approval.  During  the 
pendency  of  the  Commission's  review  of 
the  application,  BNI  and  SFP.  including 
their  carriei  :>i;bsidiaries,  will  continue 
to  operate  as  independent  companies, 
each  headquartered  in  its  current  city 
and  operatmg  under  the  direction  of  its 
current  board  and  management.  Upon 
Commission  approval,  SFP  will  be 
merged  with  and  into  BNI,  which  will 
be  the  surviving  company  and  will 
change  its  name  to  Burlington  Northern 
Santa  Fe  Corporation.  Each  share  of  SFP 
common  stock  will  be  exchanged  for 
0.27  of  a  share  of  newly  issued  BNI 
common  stock. 

Following  the  merger  of  BNI  and  SFP, 
the  merged  company  will  directly 
control  both  BN  and  Santa  Fe.  and  the 


operations  of  the  two  railroads  will  be 
fully  integrated  pursuant  to  that 
common  control.  Applicants  also  are 
seeking  authority  to  merge  the  two 
railroad  legal  entities. 

Applicants  will  use  the  year  1993  for 
purposes  of  their  impact  analyses  to  be 
filed  in  the  application.  Applicants 
anticipate  filing  their  application 
approximately  3  to  4  months  after  the 
July  8.  1994  fifing  of  this  Notice. 

"The  Commission  finds  that  this  is  a 
major  transaction,  as  defined  at  49  CFR 
1180.2(a).  as  it  is  a  control  and  merger 
transaction  involving  two  or  more  class 
I  railroads.  The  application  must 
conform  to  the  regulations  set  forth  at  49 
CFR  Part  1180  and  must  contain  all 
information  required  therein  for  major 
transactions,  except  as  modified  by  any 
advance  waiver.  The  carriers  are  also 
required  to  submit  maps  with  overlays 
that  show  the  existing  routes  of -both 
carriers  and  their  competitors. 

By  petition  also  filed  July  8.  1994. 
applicants  sought  a  protective  order  to 
protect  confidential,  highly  confidential, 
and  proprietary  information,  including 
contract  terms,  shipper-specific  traffic 
data,  and  other  traffic  data  to  be 
submitted  in  connection  with  the 
control  application.  A  protective  order 
was  entered  in  a  decision  served  July 
15,  1994. 

Also  on  July  8.  1994,  applicants  filed 
a  petition  to  establish  a  proposed 
procedural  schedule. '  The  Conunission 
seeks  comments  now  on  applicants' 
proposed  procedural  schedule. 
Applicants'  proposed  procedural 
schedule  is  as  follows:  - 

Proposed  Procedural  Schedule 


F  

Pnmafy  application  filed. 

F*30  .. 

Commission  fwtice  of  acceptance  of 

prmary  application  published. 

F-75    . 

Comments  on  pnn^ry   application 

(except  OOJ.  DOT)  due. 

F*90  .. 

OOJ,  DOT  comme<its  on  primary 

'    application  due. 

■    '  Applicants  also  Hate  ttu't  they  iatehd  in  wek    - 
a  waiver  of  the  Commission's  regulations  xf.'.ernin^ 
the  filing  of  directly  related  applications  ;n  order 
to  permit  the  Tiling  of  any  related  abandonment 
applications  up  to  V--  mQnths  alter  the  tiling  of  the 
primary  application. 

-  In  addition  to  submlltini^  an  original  and  Si 
copies  of  all  documents  filed  wiih  the  Commission, 
the  parties  are  encouraged  to  submit  all  pleadings 
and  attachments  as  computer  data  contained  on  a 
3.5-inch  floppy  disV.i:ite  which  is  formatted  for 
WordPerfect  S-l  (or  (armalted  3o  that  it  can  be 
converted  by  WordPerfect  5.1).  The  computer  data 
contained  on  the  computer  diskettes  submitted  are 
subject  to  the  protective  order  attached  to  the 
Commission's  decision  >ar\'ed')uly  15.  1994.  <«nd  is 
for  the  exclusive  iisti  ot  Commissioa  employees 
working  di.-ectly  with  review  of  substantive  matters 
in  this  proceeding  The  flexibility  ptovidedhy  such 
computer  file  data  will  facilitate  expedited  rtview 
by  the  Commission  jnd  its  staff. 


PROPOSED  Procedural  Schedule— 
Continued 


F+105 


F+120 
F+130 

F+150 

F+240 


F+285 


F+306 


F+335 
F+360 
F+380 
F+430 


Second  lists  of  protective  conditions 
due.  Applications  for  abandon- 
ment, petitions  for  exemption,  and 
alt  related  verified  statements 
due.  (Notice  of  intent  to  abandon 
will  be  fjled  within  30  days  prior  to 

.  the  filing  of  applications  for  abarv 
donment;  notices  of  intent  will  not 
be  filed  as  to  petitions  for  exemp- 
tion.) 

Responsive  applications  due;  oppo- 
sition tojjrimary  application  due. 

Commission  notice  of  acceptance  of 
applications  for  abandonment 
published. 

Commission  notice  of  acceptance  of 
responsive  applications  pub- 
lished. 

Government  parties'  evidence  due; 
opposition  to  responsive  applica- 
tions due;  rebuttal  in  support  of 
primary  application  due.  Opposi- 
tion to  applications  for  abandon- 
ment and  to  petitions  for  exemf>- 
tion,  and  all  related  verified  state- 
ments due. 

Responses  to  government  parties' 
eviderwe  due;  retjuttal  in  support 
of  responsive  applications  due. 

Hearing  on  all  evidence;  witnesses 
to  be  to  cross-examined  only  to 
ttie  extent  specific  need  is  shown 
in  order  to  resolve  material  issues, 
of  disputed  fact. 

Opening  briefs  due. 

Reply  briefs  due. 

Oral  argument. 

Final  decision. 


Under  the  proposal,  immediately 
upon  each  evidentiary  fifing,  the  filing 
party  will  place  all  documents  relevant 
to  the  filing  (other  than  documents  that 
are  prU'ileged  or  otherwise  protected 
from  discovery)  in  a  depository  open  to 
all  parties,  and  will  make  its  witnesses 
available  for  discovery  depositions. 
Access  to  documents  subject  to 
protective  order  will  beappropriatelv 
restricted.  Parties  seeking  discovery 
depositions  may  proceed  by  agreement. 
Relevant  e.xcerptsnf  transcripts  will  be 
received  in  fieu  of  cross-examination  at 
the  hearing,  unless  cross-examination  is 
needed  to  resolve  material  issues  of 
disputed  fact.  Discovery  on  responsive 
applications  will  begin  immediately 
upon  their  filing.  The  Chief 
Administrative  Law  Judge  will  have  the 
authority:  (1)  to  revise  the  schedule  as 
may  appear  necessary;  and  (2)  initially 
to  resolve  any  discovery  disputes.  The 
dates  for  filing  post-hearing  briefs  and 
for  oral  argument  before  the 
Commission  will  be  set  upon 
completion  of  oral  hearing  before  the 
Chief  Administrative  Law  Judge. 


The  proposed  schedule  contains 
substantially  shorter  time  periods  than 
those  provided  for  in  our  rules  at  49 
CFR  1180.4(a)-(e).  For  example. 
1 180.4(el  which  tracks  the  statute  at  49 
U.S.C.  11345(b)(3).  requires  that  the 
evidentiary  proceedings  for  a  major 
transaction  be  completed  in  24  months 
after  acceptance  of  the  primary 
application,  with  a  final  decision  to  be 
issued  within  180  days  thereafter.* 

We  invite  interested  persons  to 
submit  written  comments  on  the 
proposed  procedural  schedule. 
Comments  must  be  filed  by  August  22. 
1994.  Applicants  may  reply  by 
September  1,  1994, 

Decided:  July  29. 1994. 

By  the  Commission.  Chairman  Mt  Donald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan.- 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-19218  Filed  8-4-94:  8:45  am! 
BILLING  CODE  703S-01-P 


[Docket  No.  AB-337  (Sub-No.  3X)J 

Oakotct,  Minnesota  &  Eastern  Railroad 
Corporation — Al>andonment 
Exemption — in  Brown  and  Cottonwood 
Counties,  MN 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Dakota,  Minnesota  & 
Eastern  Railroad  Corporation  of  a  13  5- 
mile  line  of  railroad,  known  as  the 
Comfrey  Line,  between  milepost  240.5. 
near  Sanborn  Jimction  and  milepost 
227.0.  at  Comfrey.  in  Brown  end 
Cottonwood  Counties.  MN,  subject  to 
standard  labor  protective  conditions  and 
an  historic  preservation  condition. 
DATES:  Provided  no  formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  (OFA)  have  been  received, 
this  exemption  will  be  effective  on 
September  4. 1994.,Formal  expressions 
of  intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2) '  must  be  filed  by  August 
15.  1994.  Petitions  to  stay  must  be  filed 
by  August  22, 1994.  Requests  for  a 
public  use  condition  conforming  to  49 
CFR  1152.28(a)(2)  must  be  filed  by 
August  25,  1994,  and  petitions  to  reopen 
must  be  filed  by  August  30,  1994. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-337  (Sub-No.  3XJ.  to:  (1) 
Office  of  the  Secretary,  Case  Control 


'  .Sff  Exempt,  of  Bail  Line  Abandonmfnt— Offers 
ofFinan  Assist .  4  l.C.C.2d  lt>4  IrtbT,'. 


Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and  (2)  Petitioner's  representative: 
Bvron  D.  Olsen,  FELHABER.  LARSON 
FENLON  &  VOGT,  P.A.,  4200  First  Bank 
Place,  601  Second  Avenue  South, 
Minneapolis,  MN  55402—5302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  |TTD  for 
hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from;  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TTD  services  (202)  927-5721.1 

De<;ided:  July  27,  1994. 

By  the  Commission.  Chairman  .McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  .Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-19105  Filed  8-4-94:  845  ami 
BILLING  CODE  703S-01-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appUcable  law  and  are 
based  on  the  information  obtained  bv 
the  Department  of  Labor  from  its  studv 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  Thev 
specify  the  basic  hourly  wage  rates  and 
fringe  be;iefits  which  are  determined  lo 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  those  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secrelarv 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
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accordance  w 
The  prevailin 
determined  ir 
accordance 
foregoing 
minimiun 
federally  assi 
to  laborers  an 
specified 
work  of  the 
localities 

Good  cause 
utilizing  noticJB 
procedure 
of  these 
5  U.S.C.  553 
in  the  effective 


because 


const!  action 


rd 


waj  e 


section 
current 

determination  s 
volume  cause:  • 
impractical  a 
interest. 

General 
decisions,  anc 
supersedeas 
no  expiration 
from  their  dati ; 
Register,  or  oi  > 
is  received  by 
earlier.  These 
in  accordance 
CFR  Parts  1 
applicable 


th  the  Davis-Bacon  Act. 
rates  and  fringe  benefits 
these  decisions  shall,  in 
the  provisions  of  the 

constitute  the 
payable  on  Federal  and 
construction  projects 
mechanics  of  the 
engaged  on  contract 
and  in  the 
therein, 
is  hereby  found  for  not 
and  public  comment 
prior  to  the  issuance 
as  prescribed  in 
not  providing  for  delay 
date  as  prescribed  in  that 
the  necessity  to  issue 

industry  wage 
frequently  and  in  large 
procedures  to  be 
contrary  to  the  public 


w  th 

;  stall  ites 

wa(  es 

sted 

1(1  n 

1  clas!  es 

cl  aracter  i 
desc  ribed 


the -eon 
deten  ainations 
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djcis 


modifications  issued 


area 


ber  efits, 
erjin, 


tie  I 


/ag} 


and 


part  of  every 
the  described 
geographic 
an  applicable 
law  and  29 
and  fringe 
published  h 
contained  in 
Office  (GPO) 
"General  W 
Under  The  Da  / 
Acts,"  shall  b< 
contractors 
laborers  and 

Any  person 
govemn^ental  ag 
in  the  ratesTia  te: 
encouraged  to 
fringe  benefit 
consideration 
Further 
explanatory 
submitting  th 
UTiting  to  the 
Employment 
Wage  and 
Wage 

Avenue,  NW 
Washington, 


inforr  lation 


Hoi  r 
Determiaations 
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determination 
modifications  and 

isionsthereto,  contain 
dates  and  are  effective 
of  notice  in  the  Federal 
the  date  written  notice 
the  agency,  whichever  is 
decisions  are  to  be  used 
with  the  provisions  of  29 
5.  Accordingly,  the 
,  together  with  any 
must  be  made  a 
dontract  for  performance  of 
work  within  the 

indicated  as  required  by 
"ederal  prevailing  wage 
Part  5.  The  wage  rates 
notice  of  which  is 
and  which  are 
Government  Printing 
(Jocimient  entitled 
Determinations  Issued 
is-Bacon  And  Related 
the  minimum  paid  by 
subcontractors  to 
liechanics, 
organization,  or 

(agency  having  an  interest 
rmined  as  prevailing  is 
submit  wage  rate  and 
information  for 
Dy  the  Department, 
and  self- 
ftirms  for  the  purpose  of 
data  may  be  obtained  by 
LJ.S.  Department  of  Labor, 
'.  Standards  Administration, 
Division,  Division  of 
200  Constitution 
Room  S-3014, 
20210. 


DC 

Modificalion  |o  General  Wage 
DetemuDatioil  Decisions 

The  numbei 
Government 


of  decisions  listed  in  the 
flrinting  Office  document 


entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Fede^a^  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts: 

MA940001  (Feb.  11. 1994) 

MA940002  (Feb.  11.  1994) 
New  Jersey: 

NJ940OO2  (Feb.  11.1994) 

NJ94003(Feb.  11.  1994) 

NJ940004  (Feb.  11.  1994) 

NI940007  (Feb.  11,  1994) 

NJ940015  (Mar.  18.  1994) 
New  York: 

NY940006  (Feb.  1 1 .  1994) 

NY940007  (Feb.  11.  1994) 

NY940027  (Feb.  11,  1994) 

NY940028  (Feb.  11. 1994) 

NY940031  (Feb.  11,  1994) 

NY940041  (Feb.  11,  1994) 

Volume  U 

Pennsylvania: 

PA940006  (Feb.  11, 1994) 
West  Virginia: 

VV\'940002  (Feb.  11.  1994) 

WV940003  (Feb.  11. 1994) 

WV'940006  (Feb.  11.  1994) 

Volume  Ul 

Alabama: 

AL940017  (Feb.  11. 1994) 

AL940042  (Mar.  25.  1994) 
Florida: 

FL940017  (Feb.  11. 1994) 

Volume  A' 

Illinois: 

IL940001  (Feb. 
IL940002  (Feb. 
IL940003  (Feb. 
1L940005  (Feb. 
IL9400O6  (Feb. 
IL940007  (Feb. 
IL940008  (Feb. 
IL940009  (Feb. 
IL940010  (Feb. 
IL940011  (Feb. 
IL940012  (Feb. 
IL940013  (Feb. 
IL940014  (Feb. 
IL940015  (Feb. 
IL940016  (Feb. 
IL940017  (Feb. 
IL940020  (Mar. 
IL940O23  (Apr. 
IL940024  (Apr. 
IL940029  (Apr 
IL940030  (Apr. 
IL940031  (Apr. 
IL940033  (Apr. 
IL940035  (Apr. 
IL940036  (Apr. 
IL94O037  (Apr. 
IL940039  (Apr. 
IL940041  (Apr. 
1L94O042  (Apr. 
IL940043  (Apr. 
IL940044  (Apr. 
IL940043  (Apr. 
IL940049  (Apr. 


25.  1994) 
11.  1994) 
11.  1994) 
11.1994) 
11.  1994) 
11,  1994) 
11.  1994) 
11.  1994) 
11.  1994) 
11.1994) 
11.  1994) 
11.  1994) 
11.  1994) 
11.  1994) 
11.  1994) 
11.  1994) 
04.  1994) 
15.  1994) 
15.  1994) 
15.  1994) 
15.  1994) 
15.1994) 
15.  1994) 
15.  1994) 
15.  1994) 
15.  1994) 
15,  1994) 
15,  1994) 
15.  1994) 
15.  1994) 
15.  1994) 
15.  1994) 
15.  1994) 


IL940052  (Apr.  15.  1994) 

IL940053  (Apr.  15. 1994) 

IL940054  (.Apr.  15.  1994) 

IL940055  (Apr.  15.  1994) 

IL940056  (Apr.  15.  1994) 

IL940061  (Apr.  15.  1994) 

IL940065  (Apr.  15.  1994) 

IL940069  (Apr  15,  1994) 

IL940072  (Apr.  15,  1994) 

IL940074  (Apr.  15, 1994) 

IL940075  (Apr.  15,  1994) 

IL940078  (Apr.  15.  1994) 

IL940079  (Apr.  15.  1994) 

11.940083  (Apr.  15, 1994) 

IL940088  (Apr.  15,  1994) 

IL940089  (Apr.  15,  1994) 

rL940Q93  (Apr.  15. 1994) 

IL940094  (Apr.  15.  1994) 

IL940097  (Apr.  15. 1994) 

IL940099  (Apr.  15.  1994) 
Indiana: 

IN940001  (Feb.  11.  1994) 

IN940002  (Feb.  11.1994) 

IN940004  (Feb.  11.  1994) 

IN940005  (Feb.  11.  1994) 

1N94O006  (Feb.  11.  1994) 

IN940016  (Feb.  11.  1994) 

IN940018  (Feb.  11,  1994) 
Ohio: 

OH940001  (Feb.  11.  1994) 

OH940002  (Feb.  11.  1994) 

OH940003  (Feb.  11.  1994) 

OH940014  (Feb.  11.  1994) 

OH940026  (Feb.  11.  1994) 

OH940027  (Apr.  01.  1994) 

OH940028  (Feb.  11.  1994) 

OH940029  (Feb.  11, 1994) 

OH940034  (Feb.  11, 1994) 

Volume  V 

Louisiana: 

LA940001  (Feb.  11,1994) 

LA940004  (Feb.  11.  1994) 

LA94G005  (Feb.  11,1994) 

LA940009  (Feb.  11, 1994) 

LA940012  (Feb.  11.  1994) 

LA940018  (Feb.  11. 1994) 
Oklahoma: 

OK940013  (Feb.  11.  1994) 

OK940014  (Feb.  11.  1994) 

OK940016  (Feb.  11.  1994) 

OK940017(Feb.  11.  1994) 

OK940018  (Feb.  11.  1994) 

OK940019  (Feb.  11.  1994) 

OK940020  (Feb.  11.  1994) 

OK940024  (Feb.  11.  1994) 
Texas: 

TX940003  (Feb.  11. 1994) 

TX940005  (Feb.  11.  1994) 

TX940010  (Feb.  11.  1994) 

TX940114(May  13,1994) 

V'o/HmeV7  '  ' 

Arizona: 

AZ940002  (Feb.  11.  1994) 

AZ940016  (Feb.  18.  1994) 
Montana: 

MT940044  (May  27.  1994) 
North  Dakota: 

ND940001  (Feb.  11,  1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 


found  in  the  Govenunent  Printijig  OfBce 
(GPO)  document  entitled  "General  Wage 
Etetenninations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
783-3238. 

When  ordering  subscription(s),te 
sure  to  specify  the  State{sJ  of  interest, 
since  subscriptions  may  be  ordered  for 
.  any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
in  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  29th  day  of 
July  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
IFR  Doc  94-18853  Filed  8-4-94;  8:45  am) 
BtLUNO  CODE  4510-27-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-08724] 

Environmental  Assessment  Finding  of 
No  Significant  Impact  Related  to 
Amendment  of  Materials  License  No. 
SUB-1357,  Chemetron  Corporation, 
Inc.,  Cuyahoga  Heights,  OH 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuing  an 
amendment  of  Materials  License  No. 
SUB-1357,  held  by  Chemetron 
Corporation,  Inc.,  to  authorize  the 
remediation  of  the  McGean-Rohco 
Complex  buildings  and  equipment 
located  at  2910  Harvard  Avenue  in 
Cuyahoga  Heights,  Ohio. 

Environmental  Assessment 

Backgroufid 

By  the  letter  of  March  24,  iy94, 
Chemetron  Corporation,  Inc. 
(Chemetron)  requested  that  NRG  amend 
their  license  to  authorize  them  to 
perforin  the  remediation  of  the  Harvard 
Avenue  and  Bert  Avenue  sites  in 
accordance  with  their  remediation  plan 
entitled.  "Site  Ramediation  Plan 
Chemetron  Remediation  Project  Harvard 
and  Bert  Avenue  Sites  Chemetron 
Corporation,  Inc.  Newburgh  Heights, 
Ohio,"  dated  October  1. 1993. 
November  1, 1993,  and  November  11. 


1993.  By  lettCT  of  April  4, 1994, 
Chemetron  requested  that  the  NRC 
separately  review  the  sections  of  the 
remediation  plan  pertaining  to  the 
McGean-Rohco  bixildings,  located  at 
2910  Harvard  Avenue,  in  Cuyahoga 
Heights.  Ohio.  Chemetron  indicated  that 
they  wished  to  initiate  the  remediation 
of  these  buildings  as  quickly  as  possible. 

Proposed  Action 

The  proposed  action  is  the  issuance  of 
a  license  amendment  authorizing 
Chemetron  to  perform  remediation  of 
the  McGean-Rohco  Complex  buildings 
located  at  2910  Harvard  Avenue  in 
Cuyahoga  Heights,  Crtiio. 

Need  for  Proposed  Action 

The  purpose  of  the  proposed  action  is 
to  deconmiission  the  McGean-Rohco 
Complex  buildings,  by  removing 
depleted  uranium  contamination  on 
building  surfaces  and  in  equipment,  so 
that  the  buildings  and  equipment  can  be 
released  for  unrestricted  use.  These 
buildings  are  currently  in  use  by 
McGean-Rohco,  Inc.  personnel. 
Remediating  the  buildings  will  allow 
McGean-Rohco  to  utiUze  the  buildings 
and  equipment  without  the  radiological 
controls  and  training  requirements  that 
are  currently  required. 

Environmental  Assessment 

The  NRC  staff  reviewed  the  levels  of 
contamination,  the  proposed 
remediation  methods,  and  radiological 
and  environmental  controls  that  will  be 
used  during  the  remediation.  These 
controls  include  worker  dosimetry,  the 
As  Low  As  Reasonably  Achievable 
(ALARA)  program,  area  air  monitoring, 
routine  surveys,  a  bioassay  program  for 
workers,  and  routine  monitoring  of  both 
airborne  and  liquid  effluent  releases  to 
meet  10  CFR  Part  20  requirements. 
Worker  and  public  doses  will  be  limited 
so  that  exposures  will  not  exceed  10 
CFR  Part  20  requirements.  Chemetron 
proposed  to  remediate  building  surfaces 
and  equipment  to  the  levels  in 
"Guidelines  for  Decontamination  of 
Facilities  and  Equipment  Prior  to 
Release  for  Unrestricted  L'se  of 
Termination  of  Licenses  forByprodud, 
Source,  or  Special  Nuclear  Material," 
dated  .'\ugust  1987. 

In  Chemetron 's  remediation  plan, 
Chemetron  proposed  to  dispose  of 
protective  clothing,  equipment,  and 
roofing  wastes,  generated  in  the 
McGean-Rohco  remediation,  by 
disposing  them  either  at  a  licensed  low- 
level  radioactive  waste  disposal  site. 
Contaminated  building  materials,  such 
as  bricks,  blocks,  and  concrete,  would 
be  disposed  of  in  the  disposal  cell  being 
proposed  for  the  Harvard  Avenue  site. 


By  letter  of  July  8, 1994.  Chemetron 
proposed  to  store  wastes,  generated  in 
the  McGean-Rohco  Complex 
remediation,  in  Building  16.  On  July  29, 
1994,  Chemetron  proposed  to  also  use 
Building  14  for  waste  storage.  While 
wastes  are  in  storage.  Buildings  14  and 
16  will  be  secured  and  monitored. 

Expected  release  to  airborne  and 
liquid  pathways,  as  well  as  other 
environmental  impacts  will  be  small 
and  acceptable. 

The  NRC  requested  a  review  by  the 
Ohio  Historic  Preservation  Office 
(OHPO)  of  the  McGean-Rohco  Complex. 
In  the  OHPO  letter  of  June  14, 1994, 
they  concluded  that  the  project,  if 
completed  as  proposed,  would  have  no 
effect  on  properties  listed  on  or  eUgible 
for  the  National  Register  of  Historical 
Places. 

Conclusions 

The  proposed  remediation  of  the 
McGean-Rohco  Complex  buildings  will 
enable  Chemetron  to  release  buildings 
and  equipment,  ourently  being  used  by 
McGean-Rohco,  Inc.,  for  unrestricted 
use,  and  enable  McGean-Rohco,  Inc. 
personnel  access  to  these  areas  without 
having  radiological  controls  or  training 
requirements.  On  the  basis  of  the  NRC 
staff's  evaluation  of  Chemetron 's 
proposed  remediation  approach  for  the 
McGean-Rohco  Complex,  and  analysis 
of  the  environmental  impacts  of  the 
proposed  action,  the  staff  concludes  that 
the  proposed  remediation  activities  will 
not  result  in  any  significant 
environmental  or  radiologic  impact 

Alternatives  to  the  Proposed  Action 

Leaving  the  depleted  uranium 
contamination  in  place  is  the  only 
alternative  to  the  proposed  action.  This 
alternative  would  resuh  in  the  necessity 
of  keeping  radiological  controls  and 
training  requirements.  Without 
remediation  of  the  contamination, 
industrial  incidents,  such  as  the 
chemical  explosion  that  occu.Ted  in 
Deceynber  1993.  could  cause  releasos  of 
radioactive  material  and  increased  (^osfs 
to  remediate  thp  contaminated  areas. 

Alturnativfi  usf  of  Resources 

The  activities  leading  to  the  pDposed 
allien  would  result  in  the  irreversible 
use  of  energy  resources  in  the  conduct 
of  the  proposed  McGean-Rohco 
Complex  remediation.  A  small  aniount 
of  land  at  the  waste  disposal  sites  would 
be  irreversibly  committed  for  waste 
disposal.  There  are  no  reasonable 
alternatives  to  these  resource  uses,  and 
the  proposed  activities  do  not  involve 
any  unresolved  conflicts  concerning 
uses  of  available  resources. 
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Agencies  an  d  Persons  Consulted,  and 
Sources  Use  d 

The  EA  w  is  prepared  by  NRC  staff. 
The  Cuyaho  ;a  County  Board  of  Health, 
and  the  Ohi  i  Department  of  Health 
reviewed  this  proposed  remediation 
plan.  Neithe  r  of  these  agencies  had 
comments  a  )plicable  to  the  McGean- 
Rohco  Com]  lex  decommissioning 
activities.  T  le  OHPO  reviewed 
applicable  documents  and  photographs 
to  assess  elij  ibiUty  for  the  National 
Register  of  I  istorical  Places,  and 
concluded  t  lat  the  proposed  action 
would  have  ao  effect  on  properties 
listed  on  or  digible  for  the  National 
Register  of  I  istorical  Places. 

A  0  Significant  Impact 


tliei 
I'thi! 
fr(imi 


Finding  of 

The  NRC 
evaluating 
related  to 
requested 
Inc.,  to  authorize 
McGean-Roqco 
equipment, 
radiological 
these  propos  ed 
above  the  EJ . 
significant 
associated 
amendment 
that  a  Findidg 
(PONS!)  is 


!  taff  prepared  this  EA 
environmental  impacts 
license  amendment 
Cheraetron  Corporation, 
the  remediation  of  the 
Complex  buildings  and 
his  EA  examines  the 
jnpacts  associated  with 

activities.  As  indicated 
did  not  identify  any 
environmental  impact 

these  proposed  license 
actions,  the  staff  concluded 
of  No  Significant  Impact 
ji  stifled  and  appropriate. 


ityfc 


Opportuni: 

On  April 
in  the  Federal 

Considerati(fi 
Chemetron 
Opportunity 
this  notice, 
submitted  a 
proceeding  i 
Presiding  0$ 
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I  Hei  ghts 


1.  "Site 
Remediation 
Avenue  Sites 
Newburgii 
1993,  Novemttr 
1993,  with  su 
dated  Februar  r 
8.  1994,  and 

2.  "Radio 
December 

3.  "Radioloj 
Training  Man 

4.  "Guideli 
Facilities  and 
Unrestricted 


'or  a  Hearing 

,1994,  the  NRC  published 
Register  a  notice  of 
of  Amendment  to 
(Corporation  License  and 
for  Hearing.  In  response  to 
le  Earth  Day  Coalition 
jetition  for  hearing.  The 
currently  before  the 


cer. 

Dated  at  Rot  kville,  Maryland,  this  1st  day 
of  August  1991. 

For  the  Nuc  ear  Regulatory  Commission. 
John  H.  Austii  i 
Chief,  Low-Le\  el 
Projects  Branc  h 
Management, 
Safety  and  Saj  jguardi 
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[FR  Doc.  94-19112  Filed  8-4-94;  8:45  am) 
BILLING  CODE  7S90-01-M 


Final  Meeting  of  the  CONTAIN  Peer 
Review  Committee 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  CONTAIN  Peer  Review 
Committee  will  meet  to  review  the 
technical  adequacy  of  the  CONTAIN 
code,  and  present  findings  to  the  NRC. 

DATES:  August  11-12,  1994. 

TIME:  August  11th,  8:30  a.m.  until  5:00 
pm.  at  (1).  August  12th,  8:30  a.m.  until 
12:00  noon  at  (2). 

ADDRESSES:  (1)  Energy  Research,  Inc. 
6290  Montrose  Road.  Rockville, 
Maryland.  (2)  U.S.  Nuclear  Regulatory 
Commission,  11555  Rockville  Pike, 
Rockville,  Maryland,  Conference  Room 
Ol-F-7/9. 

FOR  FURTHER  INFORMATION  CONTACT: 
A.  Notafrancesco,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  415-6499. 

SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  effort  is  to  organize  and 
conduct  a  peer  review  of  the  CONTAIN 
code,  light  water  reactor  version.  The 
peer  review  is  to  provide  an 
independent  assessment  of  the 
modeling  capabilities  and  limitations, 
and  adequacy  of  the  CONTAIN  code. 
The  results  of  the  peer  review  aie  to  be 
docimiented  in  a  summary  report  that 
describes  the  results  of  the  independent 
assessment  by  the  peer  review 
participants  and  the  technical 
acceptability  of  the  code. 

A  peer  review  committee  has  been 
organized  using  recognized  experts  from 
the  national  laboratories,  universities. 
CONTAIN  user  community  and 
independent  contractors.  Meetings  are 
held  to  discuss  and  evaluate  the 
applicability  and  state  of  validation  of 
the  various  CONTAIN 
phenomenological  methods.  The 
meeting  scheduled  for  August  11-12, 
1994,  is  the  final  meeting  of  the 
CONTAIN  Peer  Review  Committee.  The 
committee  will  finalize  its  findings  and 
present  them  to  the  NRC. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  July.  1994. 


For  the  Nuclear  Regulatory  Commission. 
Farpuk  Eltawila, 

Chief,  Accident  Evaluation  Branch,  Division 
of  Systems  Research,  Office  of  Nuclear 
Begu  la  tory  Research . 

(FR  Doc.  94-19113  Filed  8-4-94;  8:45  am] 
BILLING  CODE  7S90-01-M 


Draft  Policy  Statement  on  Agreement 
State  Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Draft  policy  statement  on 

Agreement  State  Program. 


The  Nuclear  Regulatory  Commission 
staff  is  releasing  the  proposed  policy 
statement  on  the  Agreement  State 
Program  for  public  comment.  The  draft 
policy  statement  establishes  Agreement 
State  program  principles,  and  describes 
the  respective  roles  and  responsibilities 
of  the  NRC  and  the  States  in  the 
administration  of  this  program,  which  is 
authorized  by  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 
Agreement  States  are  States  which  have 
assumed  regulatory  authority  from  NRC 
over  the  possession  and  use  of  certain 
radioactive  materials. 

On  August  25, 1993,  the  Commission 
requested  the  NRC  staff  to  recommend 
improvements  to  the  NRC's  Agreement 
States  Program  to  assure  adequate 
protection  of  the  public  health  and 
safety.  This  draft  policy  statement 
responds  to  the  first  area  the 
Commission  requested  be  considered, 
"improvements  in  guidance  and 
principles  of  operations  for  the 
Agreement  State  Program."  This  draft 
document  is  an  "umbrella"  policy 
statement  which  will  serve  as  broad 
guidance  in  delineating  the  NRC's  and 
the  State's  respective  responsibilities 
and  expectations.  In  this  regard,  the 
NRC  especially  requests  comments  on 
the  following: 

The  Commission  has  proposed  that  the 
categories  of  fmdings  made  at)OUt  adequacy 
of  an  Agreement  State's  program  be 
Adequate,  Marginally  Adequate  and 
Inadequate.  For  the  Marginally  Adequate 
finding,  the  NRC  action  could  be  either  (a) 
foilowup  reviews,  or  (b)  probation  with 
foUowup  reviews,  depending  on  whether  or 
not  NRC  were  confident  that  the  State  would 
address  the  program  deficiencies  in  an 
expeditious  and  effective  manner.  Comment 
is  requested  as  to  whether  these  three 
categories  are  appropriately  and  sufficiently 
descriptive  of  the  performance,  or  whether 
the  "Marginally  Adequate"  category  needs  to 
be  subdivided  such  that  States  placed  on 
probation  are  not  identified  in  the  same 
category  as  those  which  are  not  placed  on 
probation. 

In  addition  to  the  draft  proposed 
"Statement  of  Principles  and  Policy  For 


the  Agreement  State  Program,"  a 
document  provided  to  the  Commission 
entitled  "Specific  Review  Area 
Recommendations,"  and  draft  internal 
procedures  on  the  NRC  process  to  be 
applied  when  a  State  agreement  is 
suspended  or  terminated,  also  are  being 
made  available  for  public  comment.  We 
also  request  specific  comments  on  the 
use  of  10  CFR  Part  2.  Subpart  L 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings"  for  suspension 
and  termination  decisions,  in  lieu  of  the 
hearing  procedures  detailed  in  the 
internal  procedures  published  with  this 
Notice  for  suspension  and  termination 
of  an  agreement,  sections  V  and  VI, 
respectively. 

The  staff  is  soliciting  comments  from 
the  Agreement  Statel  and  the  public  at 
this  informal  stage  by  publishing  the 
documents  and  also  placing  them  in  the 
Nuclear  Regulatory  Commissions 
Public  IDocument  Room  located  at  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC.  Comment  period 
expires  October  4, 1994.  Comments 
received  after  this  date  will  be 
considered  if  it  if  practical  to  do  so,  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Mail 
written  conunents  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Services  Branch.  Deliver 
con.ments  to:  11555  Rockville  Pike. 
Rockville,  Maryland,  between  7:45  am 
and  4:15  pm  on  Federal  workdays.  For 
further  information  contact  Ms.  Maria 
Lopez-Otin,  Federal  Liaison,  Office  of 
State  Programs,  U.S.  Nuclear  Regulator 
Co.T.mission,  Washington,  IX:  20555, 
telephone  (301)  504-2598.  Once  the 
comments  are  received,  the  staff  will 
develop  a  final  draft  of  the  policy 
statement  for  Commission  review.  After 
obtaining  Commission  approval,  the 
proposed  policy  statement  will  once 
again  b^  issued  for  a  final  round  of 
public  f^imment. 

Two  otaer  policy  statements  continue 
to  be  applicable,  in  large  part,  but  future 
revisions  to  these  existing  policy 
statements  will  be  necessary  to  reflect 
the  new  "umbrella"  policy  statement. 
The  two  existing  policy  statements  are: 
"Criteria  for  Guidance  of  States  and 
NRC  in  Discontinuence  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  by  States  Through  Agreement" 
(46  FR  7540;  January  23, 1981  as 
amended  by  policy  statements 
published  at  46  FR  36969;  July  16,  1981 
and  48  FR  33376.  July  21. 1983)  and 
"NRC  Review  of  Agreement  State 
Radiation  Control  Programs,  Final 


General  Statement  of  Policy"  (57  FR 
22495;  May  28, 1992). 

This  draft  statement  of  policy  does 
not  contain  a  new  or  amended 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (434  U.S.C.  3501  et  seq.). 

Dated  at  Rockville,  Maryland  this  29th  day 
of  July,  1994. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoylc, 

Acting  St-cretary  of  the  Ccmmission. 

I.  Purpose 

The  purpose  of  tliis  Statement  of 
Principles  and  Policy  is  to  clearly 
describe  the  respective  roles  and 
responsibihties  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  and 
States  in  the  administration  of  programs 
carried  out  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
Section  274  provides  broad  authority  for 
the  NRC  to  establish  Federal  and  State 
cooperation  in  the  administration  of 
regulatory  programs  for  the  protection  of 
public  health  and  safety  in  the 
industrial,  medical,  and  research  uses  of 
nuclear  materials. 

This  policy  statement  addresses  the 
Federal-State  interaction  under  the 
Atomic  Energy  Act  to:  (1)  establish  and 
maintain  agreements  with  States  under 
section  274(b)  to  provide  for 
discontinuance  by  the  NRC.  and  the 
assumption  by  the  State,  of 
responsibihty  for  administration  of  a 
regulatory  program  for  the  use  of 
byproduct,  source,  and  small  quantities 
of  special  nuclear  material:  and  (2) 
guide  post-agreement  interactions  to 
ensure  that  NRC  and  Agreement  State 
radiation  control  programs  are 
coordinated  and  compatible  and  that 
Agreement  State  programs  continue  to 
ensure  adequate  protection  of  the  public 
health  and  safety. 

This  policy  statement  establishes 
principles,  objectives,  and  goals  that 
should  be  reflected  in  the  implfriienting 
guidance  and  programs  of  the  NRC  and 
Agreement  States  to  meet  their 
respective  program  responsibilities  and 
which  should  be  achieved  in  the 
administration  of  these  programs. 

//.  Statement  of  Legislative  Intent 

The  Atomic  Energy  Act  of  1954  did 
not  specify  a  role  for  the  States  in 
regulating  the  use  of  nuclear  materials. 
Many  States  were  concerned  as  to  what 
their  responsibilities  in  this  area  might 
be  and  expressed  interest  in  seeing  that 
the  boundaries  of  Federal  and  State 
authority  were  clearly  defined.  This 
need  for  clarification  was  particularly 
important  in  view  of  the  fact  that 
Jllthough  the  Federal  government 


retained  sole  responsibility  for 
protecting  the  public  health  and  safety 
from  the  radiation  hazards  of  bvprodud. 
source,  and  special  nuclear  material,  thf 
responsibihty  for  protecting  the  public 
from  the  radiation  hazards  of  other 
sources  such  as  x-ray  machines  and 
radium  had  for  many  vears  been  borne 
by  the  States. 

Consequently,  in  1959  Congress 
enacted  Section  274  of  the  Atomic 
Energy  Act  to  establish  a  statutory 
framework  under  which  States  c»uld 
assume  certain  regulatory  juriviiction 
over  byproduct,  source,  and  special 
nuclear  material  in  quantities  less  than 
a  critical  mass.  The  primary  purpose  of 
the  legislation  was  to  authorize  the 
Commission  to  relinquish  to  the  States 
its  regulatory  authority  over  the  use  of 
these  materials.  The  Commission 
retained  regulatory  authority  over  the 
licensing  of  certain  facilities  and 
activities  such  as  nuclear  reactors.  larg»;r 
quantities  of  sp>ecial  nuclear  material, 
and  the  export  and  imp^irt  of  nuclear 
materials. 

In  considering  the  legislation, 
Congress  recognized  that  the  Federal 
government  would  need  to  assist  the 
States  to  ensure  that  they  developed  the 
capability  to  exercise  their  regulatory 
authority  in  a  competent  and  effi,"t;tive 
manner.  Accordingly,  the  legislation 
authorized  the  Commission  to  provide 
training  and  other  services  to  Slate 
officials  and  employees.  However,  in 
rendering  this  assistance,  the  Congress 
did  not  intend  tiiat  the  Commission 
would  provide  any  grants  to  a  State  for 
the  administration  of  a  State  regulatory 
program.  This  was  fully  consistent  with 
the  objectives  of  Sedion  274  to  qualify 
States  to  assume  independent  regulator) 
authority  over  certain  defined  areas  of 
regulaforv'  jurisdiction  aiid  to  permit  Lhi? 
Commission  to  discontinue  its 
regulatory  responsibilities  in  thost; 
areas. 

In  order  to  relinquish  its  authority  to 
a  particular  State,  the  Commission  must 
find  that  the  program  is  compatible  with 
the  Commission's  program  for  the 
regulation  of  radioactive  materials  and 
that  the  State  program  is  adequate  to 
protect  the  public  health  and  safety.  In 
addition,  the  Commission  has  an 
obligation  to  review  existing  .Agroemeni 
State  programs  to  ensure  continutnl 
adequacy  and  compatibility.  Section 
274(j)  of  the  Ac:f  provides  that  the  NRC 
may  terminate  or  suspend  all  or  part  of 
its  agreement  with  a  State  if  the 
Commission  finds  that  such  termination 
is  necessarj-  to  protect  the  public  health 
and  safety  or  tlie  State  has  not  complied 
with  the  provisions  of  Section  274(;).  In 
these  cases,  the  Commission  must  offer 
the  State  reasonable  notice  and 
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opportunity  f  )r  hearing.  In  addition,  the 
Commission  i  nay  temporarily  suspend 
all  or  part  of  i  n  agreement  in  the  case 
of  an  emergei  cy  situation. 

III.  Principle!  i  of  Program 
Implementati  on 

III.l.  Regulate  r>'  Program  Excellence 

The  princi{  les  of  excellence 
contained  in  his  section  provide  a 
common  phil  jsophical  basis  on  which 
Agreement  St  ites  and  NRC  regulatory 
programs  sho  ild  be  formulated  and 
implemented  NRC  and  the  Agreement 
States  should  strive  for  excellence  in  the 
administratio  i  of  their  programs  and  in 
their  collectiv  e  efforts  to  establish  a 
credible,  coh«  rent,  consistent  program 
for  the  regula  ion  of  Atomic  Energy  Act 
materials  thrc  ughout  the  United  States. 
Both  the  NRC  and  the  Agreement  States 
should  contir  ually  improve  their 
regulatory  pr(  gram  effectiveness  and 
efficiency  bas  3d  on  their  respective  and 
collective  exp  erience.  Excellence  in 
radiation  safe  y  regulation  should 
include  strivi  ig  to  improve  assurance  of 
the  adequacy  Df  public  health  and 
safety.  In  ord(  r  to  achieve  excellence, 
the  highest  sti  indards  of  public 
accountabilit;  ,  ethical  conduct,  and 
professionalis  m  should  be  applied  to 
individual  an  i  organizational 
performance. 

Regulatory  decisions  and  actions 
should  be  de\  eloped  and  implemented 
in  an  open  an  i  publicly  credible 
manner  and  s  lould  be  able  to  withstand 
scrutiny.  Sue  i  scrutiny  should  be 
welcomed  by  the  regulator.  The 
regulator  shoi  ild  be,  and  appear  to  be, 
independent  i  ind  impartial  in  its  actions 
and  free  from  pressure  and 
inappropriate  influences  from  the 
regulated  con  munity.  Regulations  and 
regulatory  de(  :isions  should  be  based  on 
assessments  cf  the  best  available 
information  fi  om  affected  and  interested 
individucils  ai  id  organizations,  as  well 
as  on  the  best  available  knowledge  from 
research  and  i  )perational  experience. 
Significant  decisions  should  be 
documented  \  vith  the  rationale  for  such 
decisions  exp  ained.  The  public  should 
have  an  oppo  timity  for  early 
involvement  n  significant  regulatory 
program  deci:  ions.  Where  several 
effective  alter  latives  are  available,  the 
alternative  th  it  best  assures  safety  while 
considering  c  iffering  views  should  be 
adopted,  con<  idering  the  resources 
needed  to  im  dement  that  alternative. 
Regulations  s  lould  be  necessary,  or 
appropriate,  t  j  assure  safety,  and  should 
be  clear,  cohe  rent,  logical,  and  practical. 
Regulatory  ac  :ions  should  be  fully 
consistent  wi  h  regulations  and  good 
public  policy  and  should  lead  to 


stability  and  predictability  in  the 
planning  and  implementation  of 
radiation  control  programs. 

Failure  to  adhere  to  these  principles 
of  excellence  in  the  conduct  of 
operations  should  be  a  sufficient  reason 
for  a  regulatory  program  to  self-initiate 
program  changes  that  will  result  in 
needed  improvements.  There  is  an 
obligation  by  all  involved  to  identify 
and  express  concerns  relating  to  a 
program  that  appears  to  be  operating 
contrary  to  these  principles  of 
excellence. 

It  is  not  intended  that  these  principles 
of  excellence  be  established  as  formal 
criteria  against  which  NRC  and 
Agreement  State  programs  would  be 
assessed.  Rather,  the  expectation  is  that 
these  principles  will  be  incorporated 
into  the  day-to-day  operational  fabric  of 
NRC  and  Agreement  State  materials 
programs.  These  principles  should  be 
used  in  the  formulation  of  policies  and 
programs,  implementation  of  those 
policies  and  programs,  and  assessments 
of  program  effectiveness.  Application  of 
these  principles  will  ensure  that 
complacency  will  be  minimized,  that 
adequate  levels  of  protection  of  public 
health  and  safety  are  being  provided, 
and  that  government  employees  tasked 
with  the  responsibility  for  these  Federal 
and  State  regulatory  programs  serve  the 
public  in  an  effective,  efficient,  and 
responsive  manner.  These  principles  are 
primarily  for  the  use  of  materials 
program  managers  and  staff  in  the  self 
assessment  of  their  programs  and  to  use 
in  the  establishment  of  goals  and 
objectives  for  the  continual 
improvement  of  their  respective 
programs.  However,  in  the  normal 
conduct  of  NRC  Region  and  Agreement 
Slate  formal  program  performance 
reviews,  any  deficiencies  that  indicate 
the  program  is  not  adhering  to  these 
principles  of  excellence  should  be 
noted. 

III. 2.  Coherent  National  Program 

NRC  acknowledges  its  responsibility 
to  ensure  that  there  is  a  coherent 
national  radiation  control  program  and 
NRC  through  this  program  establishes 
national  radiation  protection  standards. 
The  basic  elements  of  such  a  program 
include  ability  to  ensure  adequate 
protection  of  the  public  health  and 
safety,  compatibility  in  areas  of  national 
interest,  sufficient  flexibility  to 
accommodate  local  needs  and 
conditions,  ability  to  assess  program 
performance  on  a  consistent  and 
systematic  basis,  and  excellence  in 
program  administration. 

Each  of  these  elements  is  reflected 
and  addressed  in  specific  sections  of 
this  policy  statement. 


111. 3.  Adequate  to  Protect  the  Public 
Health  and  Safety 

NRC  and  Agreement  State  radiation 
control  programs  share  a  responsibility 
to  ensure  adequate  protection  of  the 
public  health  and  safety  in  the 
administration  of  their  respective 
regulatory  programs  controlling  the  uses 
of  nuclear  materials  and  facilities. 
Accordingly,  NRC  and  Agreement  State 
programs  shall  possess  the  requisite 
supporting  legislative  authority, 
implementing  organization  structure 
and  procedures,  and  financial  and 
human  resources  to  effectively 
administer  a  radiation  control  program 
that  ensures  adequate  protection  of  the 
public  health  and  safety. 

111. 4.  Compatible  in  Areas  of  National 
Interest  ' 

NRC  and  Agreement  State  radiation 
control  programs  share  a  responsibility 
to  ensure  that  a  consistent  and 
compatible  radiation  control  program  is 
administered.  Such  a  radiation 
protection  program  should  be  based  on 
a  common  regulatory  philosophy 
including  use  of  common  definitions 
and  standards.  It  should  not  only  be 
effective,  and  cooperatively 
implemented  by  NRC  and  the 
Agreement  States,  but  also  should 
provide  uniformity  and  consistency  in 
program  areas  having  national 
significance. 

Such  areas  include  those  affecting 
interstate  commerce,  movement  of 
goods  and  provision  of  services.  Also 
necessary  is  the  ability  to  communicate 
using  a  nationally  accepted  set  of  terms 
with  common  understanding,  the  ability 
to  ensure  an  adequate  level  of  protection 
of  public  health  and  safety  that  is 
consistent  and  stable  across  the  nation, 
and  the  ability  of  NRC  and  each 
Agreement  State  to  evaluate  the 
effectiveness  of  the  national  radiation 
control  program.  States  will  not  have 
the  fiexibility  to  deviate  from  the 
program  elements  that  the  Commission 
requires  for  compatibility. 

111.5.  Flexibility 

With  the  exception  of  national 
radiation  protection  standards,  to  the 
extent  possible.  Agreement  State 
radiation  control  programs  should  be 
provided  with  flexibility  in  program 
implementation  to  accommodate 
individual  State  preferences.  State 
legislative  direction,  and  local  needs 
and  conditions.  However,  the  exercise 
of  such  flexibility  should  not  bar  or 
preclude,  or  effectively  preclude,  a 
practice  authorized  by  the  Atomic 
"  Energy  Act,  and  in  the  national  interest. 
That  is,  a  State  would  have  the 


flexibility  to  design  its  own  program, 
including  incorporating  more  stringent 
requirements  provided  that  the 
requirements  for  adequacy  are  still  met, 
and  the  more  stringent  requirements  do 
not  preclude  or  effectively  preclude  a 
practice  within  the  national  interest 
without  an  adequate  public  health  and 
safety  or  environmental  basis. 

IV.  New  Agreements 

IV. 1.  Overall  Process  of  Becoming  an 
Agreement  State 

Section  274  of  the  Atomic  Energy  Act 
requires  that  once  a  decision  to  seek 
Agreement  State  status  is  made  by  the 
State,  the  Governor  of  that  State  must 
certify  to  the  NRC  that  the  State  desires 
to  assume  regujatory  responsibility  and 
has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  - 
the  public  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  the  proposed  agreement  and 
compatible  with  the  Commission's 
program.  This  certification  will  be- 
provided  in  a  letter  to  the  NRC  which 
includes  a  number  of  documents  in 
support  of  the  certification.  These 
documents  include  the  State's  enabling 
legislation,  the  radiation  control 
regulations,  a  narrative  description  of 
the  State  program's  policies,  practices 
and  procedures,  and  a  proposed 
agreement. 

The  NRC  has  published  criteria 
describing  the  necessary  content  these 
documents  are  required  to  cover.  The 
NRC  reviews  the  request  and  publishes 
notice  of  the  proposed  agreement  in  the 
Federal  Register  to  provide  an 
opportunity  for  public  comment.  After 
consideration  of  pubfic  comments,  if  the 
Commission  determines  that  the  State 
program  is  adequate  and  compatible, 
and  approves  the  agreement,  a  formal 
agreement  document  is  signed  by  the 
Governor  and  the  Chairman  of  the  NRC. 

IV.2.  Phasedlmplementation 

The  NRC  believes  that  a  formal 
phased  implementation  process,  during 
which  a  State  initially  assumes 
authority  over  smaller,  less  complex 
licenses,  would  be  advantageous  to  both 
NRC  and  the  Agreement  State.  It  would 
provide  the  NRC  an  opportunity  to 
obtain  important  information  on  the 
State's  program  and  validation  of  the 
State's  capabilities  before  turning  over  a 
major  portion  of  the  program.  At  the  end 
of  the  initial  phase,  the  NRC  would  have 
greater  confidence  in  the  State's  ability 
to  protect  the  public  health  and  safety 
and  to  administratively  manage  the 
program.  From  the  State  perspective,  it 
should  provide  new  States  an 
opportunity  to  work  out  start  up 


problems  with  their  program  prior  to 
having  responsibility  for  more  complex 
licenses. 

Therefore,  upon  the  effective  date  of 
a  full  agreement,  a  mandatory  phased 
implementation  process  will  be  used.  In 
the  initial  phase,  the  State  will  assume 
full  regulatory  authority  over  categories 
of  licensees  programs  of  lesser 
complexity.  During  this  phase,  the  State 
will  perform  all  regulatory  functions  for 
the  transferred  ficenses.  At  the  end  of 
this  phase,  the  NRC  will  evaluate  the 
State  program  to  determine  that  the 
State  program  continues  to  be  adequate 
to  protect  public  health  and  safetv  and 
compatible  with  the  Commissions 
program.  If,  at  the  end  of  the  initial 
implementation  phase,  the  Agreement 
State  program  is  adequate  and 
compatible,  and  the  State  has 
demonstrated  an  ability  to  assume 
authority  for  more  complex  licensed 
activities,  the  remaining  categories  of 
licensees  will  be  transferred  to  the  State. 

V.  Mutual  Program  Assistance 

NRC  will  provide  training  and  other 
assistance  to  States,  such  as  assistance 
in  developing  regulations  and  program 
descriptions  to  help  individual  States 
prepare  for  entrance  into  Agreements 
and  to  help  them  during  transition 
periods  of  assumption  of  regulatory 
authority.  Following  assumption  of 
regulatory  authority,  NRC  will  continue 
to  provide  training  and  other  assistance 
such  as  review  of  proposed  regulatory 
changes  to  help  States  administer  their 
regulatory  responsibilities.  NRC  would 
also  use  its  best  efforts  to  provide 
specialized  technical  assistance  to 
Agreement  States  to  address  unique  or 
complex  licensing,  inspection,  and 
enforcement  issues.  Similarly, 
Agreement  States  will  assist  the  NRC 
and  other  Agreement  States  in 
addressing  areas  where  Agreement 
States  have  particular  expertise  or  are  in 
the  best  position  to  provide  immediate 
assistance.  In  addition,  NRC  and 
Agreement  States  shall  use  their  best 
efforts  to  keep  each  other  informed 
about  relevant  aspects  of  their  programs. 
NRC  will  provide  an  opportunity  for 
Agreement  States  to  have  early  and 
substantive  involvement  in  rulemaking, 
policy,  and  guidance  development 
activities.  Agreement  States  will  provide 
a  similar  opportunity  to  the  NRC  to 
make  it  aware  of,  and  to  provide  the 
opportunity  to  review  and  comment  on, 
proposed  changes  in  Agreement  State 
programs,  regulations,  policies,  and 
regulatory  guidance. 

Following  assumption  of  regulatory 
authority  by  an  Agreement  State,  if  it 
experiences  difficulty  in  program 
administration,  NRC  would  use  its  best  . 


efforts  to  assist  the  State  in  maintaining 
the  effectiveness  of  its  radiation  control 
program.  Such  assistance  could  address 
an  immediate  difficulty  or  a  chronic 
difficulty  affecting  the  State's  ability  to 
discharge  its  responsibility  to  continue 
to  ensure  adequate  protection  of  the 
public  health  and  safety. 

17.  Performance  Evaluation 

Under  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  NRC 
retains  authority  for  ensuring  that 
Agreement  State  programs  continue  to 
provide  adequate  protection  of  the 
public  health  and  safety.  In  fulfilling 
this  statutory  responsibifity,  NRC  will 
provide  oversight  of  Agreement  State 
radiation  control  programs  to  ensure 
that  they  are  adequate  and  compatible 
prior  to  entrance  into  a  Section  274(b) 
agreement  and  that  they  continue  to  be 
adequate  and  compatible  after  an 
Agreement  is  effective.  NRC,  in 
cooperation  with  the  Agreement  States, 
will  establish  and  implement  a 
performance  evaluation  program  to 
provide  NRC  and  Agreement  State 
management  with  systematic, 
integrated,  and  reliable  evaluations  of 
the  strengths  and  weaknesses  of  their 
respective  radiation  safety  control 
programs  and  identification  of  areas 
needing  improvement. 

As  a  part  of  this  performance 
evaluation  process,  NRC  will  take  a:i\ 
necessary  actions  to  ensure  that 
Agreement  State  radiation  control 
programs  remain  adequate  and 
compatible.  These  actions  include:  (1) 
biennial  assessments  of  Agreement  Stale 
radiation  control  programs  against 
established  review  criteria;  (2)  provision 
of  assistance  to  help  address  weaknesses 
or  areas  within  an  Agreement  State 
radiation  control  program  requiring 
improvement;  (3)  placing  a  State  on  a 
probationary  status  for  serious  program 
deficiencies  that  require  heightened 
oversight;  (4)  temporary  suspension  of 
an  agreement  and  reassertion  of 
regulatory  authority  in  an  emergency  if 
an  Agreement  State  program 
experiences  any  immediate  program 
difficulties  preventing  the  State  from 
continuing  to  ensure  adequate 
protection  of  the  public  health  and 
safety;  and  (5)  suspension  or 
termination  of  an  agreement  and 
reassertion  of  NRC  regulatory  authorii\ 
if  the  Agreement  State  program 
experiences  difficulties  which 
jeopardize  the  State's  abihty  to  continue 
to  ensure  adequate  protection  of  the 
public  health  and  safety.  The  basis  for 
NRC's  actions  will  be  based  on  a  well 
defined  and  predictable  process  and  a 
performance  evaluation  program  which 
will  be  consistently  and  fairly  applied. 
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Vir.  Levels  of  Agreement  State  Program 
Review  Findings 

The  following  discussion  outlines  the 
nature  of  NRC  findings  regarding  the 
NRC's  Agreement  State  review  process. 


Finding  1 — i 
Health  and  ' 


■A  dequate  to  Protect  Public 
Si  ifety  and  Compatible 


If  the  NRC  finds  that  a  State  program 
has  met  all  ol  the  Agreement  State 
program  revi<  iw  criteria  or  that  only 
minor  deficie  icies  exist,  the 
Commission  vould  find  that  the  State's 
program  is  adequate  to  protect  the 
public  healthiand  safety.  If  the  NRC 
determines  that  a  State  program 
contains  all  required  NRC  program 
elements  for  compatibility,  or  only 
minor  discrepancies  exist,  the  program 
ivould  be  foutid  compatible. 

Finding  2 — Marginally  Adequate ' 

If  the  NRC  finds  that  a  State  program 
protects  public  health  and  safety,  but  is 
deficient  in  rieeting  some  of  the  review 
criteria,  the  NRC  may  find  that  the 
State's  progratn  is  marginally  adequate. 
The  NRC  would  consider  in  its 
determination  plans  that  the  State  has  to 
address  any  df  the  deficiencies  noted 
during  the  review.  In  cases  where  less 
significant  Aj  reement  State  deficiencies 
previously  id  mtified  have  been 
uncorrected  far  a  significant  period  of 
time.  NRC  m£  y  also  find  that  the 
program  is  mi  Lrginally  adequate. 

Finding  3 — Ir  adequate  to  Protect  Public 
Health  and  S)  fety  and/or  not 
Compatible 

If  the  NRC  inds  that  a  State  program 
is  significantly^  deficient  in  some  or  all 
of  the  review  criteria,  the  NRC  would 
find  that  the  !  Itate's  program  is  not 
adequate  to  p  rotect  the  pubUc  health 
and  safety.  If  he  NRC  determines  that 
a  State,  after  i  substantial  period  of 
time,  has  eith  9t  failed  to  adopt  a 
significant  ite  m{s)  of  compatibility  or 
has  failed  to  { dopt  several  of  the 
required  com  )atibility  items,  or  has 
refused  to  rev  ise  state  regulations  which 
are  inconsiste  nt  with  the  required  NRC 
compatibiUty  elements,  the  program 
would  be  fou  id  not  compatible. 

VIII.  NRC  Actons  as  a  Result  of  These 
Findings 

The  following 
options  avaiUble 


'  Since  the 
bdsisof  a  Slate 
identical", 
verbatim",  there 
between  compati 
of  the  compat 
possible  NRC  act 
individual  eleme  it 
Itidged  on  the  ha  i; 
radiation 


tibil  ty 


discussion  outlines  the 
to  the  NRC  as  a  result 


coR;^atibility  finding  is  made  on  the 

ing  program  elements  which  are 
'essentially  identical",  or  "essentially 
I  an  be  no  intermediate  Rnding 
lie  and  not  compatible.  In  terms 
evaluation,  and  the  need  for 
n,  the  significance  of  an 
in  a  State  program  will  be 
s  of  ita  impact  on  the  national 
protectifcn  program. 


of  making  any  of  the  above  findings. 
None  of  these  actions  are  automatic.  The 
appropriate  action  will  be  determined 
on  a  case-by-case  basis  by  NRC 
management. 

Letters 

In  all  cases,  subsequent  to  an 
Agreement  State  program  review,  the 
findings  would  be  recounted  in  a  letter 
to  senior  level  State  management.  In  the 
event  that  the  NRC  finds  that  a  State 
program  is  adequate  and  compatible,  no 
further  action  would  be  required.  In  the 
case  where  minor  deficiencies  are 
noted,  the  State  would  be  requested  to 
describe  their  proposed  corrective 
action.  If  the  corrective  action  appears 
appropriate,  no  fiuther  NRC  review  is 
required.  If  additional  clarification  of 
the  corrective  actions  is  needed, 
additional  correspondence  may  be 
necessary. 

Follow-up  Reviews 

In  the  event  that  deficiencies  are 
noted  during  the  program  review,  NRC 
may  increase  the  frequency  of  contacts 
with  the  State  to  keep  abreast  of 
developments  and  conduct  onsite 
follow-up  reviews  to  assure  that 
progress  is  being  made  on  correcting 
program  deficiencies.  If,  during  follow- 
up  reviews,  it  is  shown  that  the  State 
has  taken  corrective  actions,  a  letter 
finding  the  State  adequate  and 
compatible  would  be  provided. 

Probationary  Status 

There  are  three  circumstances  which 
can  lead  to  a  marginally  adequate  or 
incompatible  State  program  being 
placed  in  a  probationary  status:  (1) 
There  are  cases  in  which  program 
deficiencies  may  be  serious  enough  to 
require  immediate  heightened  oversight; 
(2)  In  other  cases.  Agreement  State 
program  deficiencies  previously 
identified  may  have  been  uncorrected 
for  a  significant  period  of  time;  and  (3) 
If  the  NRC  determines  that  a  State 
program  has  been  late  in  adopting  either 
a  significant  item(s)  of  compatibility  or 
has  not  adopted  several  of  the  required 
compatibihty  elements.  If  the  NRC  was 
not  confident  that  the  State  would 
address  the  program  deficiencies  in  an 
expeditious  and  effective  manner,  the 
Commission  would  place  the  State 
program  on  probation. 

As  a  residt  of  placing  a  State  program 
on  probation,  the  NRC  would 
communicate  its  findings  to  a  higher 
level  of  State  management.  Notice  of 
such  probationary  status  would 
normally  be  addressed  to  the  Governor 
of  the  State.  Notice  would  also  be 
published  in  the  Federal  Register.  A 
copy  of  the  letter  to  the  Governor  would 


be  placed  in  the  Public  Dociunent  Room- 
and  a  press  release  would  be  issued. 
Once  a  State  program  is  placed  on 
probation,  the  NRC  would  heighten  its 
oversight  of  the  program.  This  would 
include  obtaining  commitments  from 
the  State  in  the  form  of  a  management 
plan  to  describe  actions  to  be  taken  by 
the  State  to  address  the  phjgram  - 
deficiencies,  including  specific  goals 
and  milestones.  The  NRC  would 
increase  observation  of  State  program 
activities  under  the  Agreement  to  assure 
adequate  protection  of  the  pubUc  health 
and  safety.  In  some  cases,  the  NRC 
would  consider  providing  technical 
support  for  the  maintenance  of  the 
regulatory  program.  The  probationary 
period  would  last  for  a  specified  period 
of  time.  This  period  would  not  normally 
be  irtore  than  one  year,  but  could  be 
extended  based  on  extenuating 
circumstances.  At  the  end  of  that  time, 
if  the  State  has  not  addressed  the 
deficiencies,  the  NRC  would  institute 
suspension  or  termination  proceedings. 

Suspension 

Section  274)  of  the  Atomic  Energy  Act 
gives  the  Commission  authority  to 
suspend  all  or  part  of  its  agreement  with 
a  State  if  the  suspension  is  required  to 
protect  the  public  health  and  safety,  or 
if  the  State  has  not  complied  with  one 
or  more  of  the  requirements  of  the  Act. 
In  cases  where  the  Commission  finds 
that  program  deficiencies  related  to 
either  adequacy  or  compatibility  are 
such  that  the  Commission  must  take 
action  due  to  a  lack  of  confidence  in  the 
State's  ability  to  protect  the  public 
health  and  safety,  the  Commission 
would  suspend  all  or  part  of  its 
agreement  with  the  State.  If  the  situation 
is  not  resolved,  termination  will  be 
considered. 

Before  reaching  a  final  decision  on 
suspension,  the  Commission  will  notify 
the  State  and  provide  the  State  an 
opportunity  for  a  hearing  on  the 
proposed  suspension.  Notice  of  the 
proposed  suspension  will  also  be 
published  in  the  Federal  Register. 
Suspension,  rather  than  termination, 
would  be  the  preferred  option  in  those 
cases  where  the  State  provides  evidence 
that  the  program  deficiencies  are 
temporary  and  that  the  State  is 
committed  to  correcting  the  deficiencies 
that  led  to  the  suspension. 

In  addition  to  the  normal  suspension 
authority.  Section  274j.(2)  of  the  Act 
also  addresses  emergency  situations  and 
gives  the  Commission  authority  to 
temporarily  suspend  all  or  part  of  its 
agreement  with  a  State  without  notice  or 
hearing  if,  an  emergency  situation  exists 
requiring  immediate  action  to  protect 
public  health  and  safety,  and  the  State 


has  failed  to  take  necessary  action, 
within  a  reasonahle  time. 

Termination 

Section  274j  of  the  Atomic  Energy  Act 
gives  the  Commission  authority  to 
terminate  its  agreement  with  a  State  if 
such  termination  is  required  to  protect 
the  public  health  and  safety,  or  if  the 
State  program  has  not  complied  with 
one  or  more  of  the  requirements  of  the 
Act  (e.g.,  is  found  to  be  not  compatible 
with  the  Commission's  program).  When 
the  Commission  finds  such  significant 
program  deficiencies,  the  Commission 
would  institute  proceedings  to 
terminate  its  agreement  with  the  State. 

In  cases  where  a  State  has  failed  to 
respond  in  an  acceptable  manner  diu-ing 
the  probationary  period  and  there  is  no 
prospect  for  improvement,  termination 
will  be  considered.  Before  reaching  a 
final  decision  on  termination,  the 
Commission  will  notify  the  State  aiid 
provide  the  State  an  opportunity  for  a 
hearing  on  the  proposed  termination. 
Also,  notice  of  the  proposed  termination 
will  be  published  in  the  Federal 
Register.  There  may  be  cases  where 
termination  will  be  considered  even 
though  the  State  program  has  not  been 
placed  on  probation. 

IX.  Program  Funding 

NRC  will  continue  to  provide  training 
and  other  assistance  to  Agreement 
States  to  the  extent  permitted  by  statute 
and  budgetary  resources.  Currently, 
Section  274  does  not  allow  federal 
funding  for  the  administration  of 
Agreement  State  radiation  control 
programs.  Section  274  does  authorize 
the  NRC  to  offer  training  and  other 
assistance  to  a  State  in  anticipation  of 
entering  into  an  Agreement  with  NRC, 
however,  iris  NRC  practice  not  to  fund 
the  establishment  of  new  Agreement 
State  programs. 

Given  the  importance  in  terms  of 
protection  of  the  public  health  and 
safety  to  have  a  uniform  national 
program  of  well  trained  radiation 
control  program  personnel,  the  NRC 
intends  to  continue  funding  training 
and  travel  for  Agreement  State  staff. 
NRC  staff  would  also  provide  technical 
assistance  to  Agreement  States  to 
address  complex  licensing  and 
compliance  issues  and  other  specialized 
technical  assistance. 

X.  Regulatory  DeveIopme4it 

NRC  and  Agreement  States  will 
cooperate  in  the  development  of  new 
regulations  and  policy.  Agreement 
States  will  have  early  and  substantive 
involvement  in  the  development  of  new 
regulations  affecting  protection  of  the 
public  health  and  safety  and  of  new 
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policy  affecting  administration  of  the 
Agreement  State  program.  Likewise,  the 
NRC  expects  to  have  the  States  provide 
it  with  early  and  substantive 
involvement  in  the  development  of  new 
Suggested  State  Regulations.  NRC  and 
Agreement  States  will  keep  each  other 
informed  about  their  individual 
regulatory  requirements  (i.e.,  regulations 
or  license  conditions)  and  the 
effectiveness  of  those  regulatory 
requirements  so  that  each  has  the 
opportunity  to  make  use  of  proven 
regulatory  approaches  to  further  the 
effective  ami  efficient  use  of  resources. 

XI.  Program  Evolution 

The  NRC-Agreement  State  program  is 
dynamic  and  the  NRC  and  Agreement 
States  will  continue  to  jointly  assess  the 
overall  national  program  to  identify 
specific  changes  which  should  be 
considered  based  on  experience  or  to 
further  improve  overall  performance 
and  effectiveness  of  the  national 
program.  The  changes  considered 
should  include  possible  legislative 
changes.  The  program  should  also 
include  the  formal  sharing  of 
information  and  views  such  as  briefings 
of  the  Commission  by  the  Agreement 
States. 

Specific  Review  Area 
Recommendations 

•  Whether  two  separate  policies,  one 
for  entering  into  an  agreement  and  one 
for  evaluation  of  existing  state  programs, 
are  needed. 

The  PAG  has  considered  this  issue 
and  recommends  that  a  single 
"umbrella"  policy  covering  the  NRC 
and  Agreement  State  Program  be  issued. 
The  existing  policy  statements  that 
address  entering  into  an  Agreement  and 
the  evaluation  of  State  programs  will  be 
modified  or  converted  to  procedures. 

•  Evaluation  of  whether  a  formal 
transition  period  should  be  established 
during  which  new  Agreement  State 
programs  could  be  phased  gradually. 

The  PAG  recommendation,  which 
includes  a  formal  transition  period  for 
new  Agreement  State  programs,  has 
been  incorporated  as  section  IV  of  the 
draft  Policy  Statement. 

•  Reevaluation  of  the  criteria  and 
elements  used  for  adequacy  and 
compatibility  reviews  so  that  the  less 
significant  items  are  eliminated  and  the 
focus  is  on  those  things  which  must  be 
complied  with  to  provide  reasonable 
assurance  of  adequate  protection  of  the 
public  health  and  safety. 

The  new  compatibility  policy  and 
criteria  are  being  developed.  The  pilot 
program  under  the  Integrated  Materials 
Performance  Evaluation  Program 
(IMPEP)  will  consist  of  gathering 


information  on  the  common 
performance  indicators  in  addition  to 
the  normal  program  reviews.  Criteria  fur 
adequacy  are  contained  in  the  IMPEP 
procedures.  The  PAG  will  maintain 
cognizance  of  these  initiatives  and  serve 
as  an  integrative  mechanism. 

•  Identification  of  the  information 
which  NRC  needs  from  the  Agreement 
States  and  establishment  of  a 
requirement  for  the  reporting  of  such 
information.  In  addition,  why  this 
information  is  needed  and  how  it 
benefits  health  and  safety. 

The^PAG  review  of  existing 
Agreements  between  the  NRC  and 
Agreement  States  found  that  the 
Agreements  contain  a  commitment  for 
the  Agreement  State  and  the  NRC  to  use 
their  best  efforts  to  keep  each  other 
informed  on  regulatory  changes  to 
assure  that  the  State  and  Commission 
programs  are  coordinated  and 
compatible.  Currently,  representatives 
of  the  Agreement  States  and  NRC  staff 
in  AEOD,  OSP.  and  NMSS  are 
evaluating  options  for  the  development 
of  a  database  on  events  involving 
Atomic  Energy  Act-regulated  materials. 
The  database  is  intended  to  provide 
Agreement  State  and  NRC  staffs  with 
information  to  assist  in  the  evaluation  of 
regulatory  effectiveness,  and  aid  in  the 
prediction  of  safety  trends. 

The  PAG  will  consider  the  current 
initiatives  to  obtain  information  on 
events  in  conjimction  with  its 
examination  of  the  merits  of  codifving 
State  agreement  practices  in  a  new  pari 
of  the  NRC  rules  and  regulations, 
including  the  need  to  codify  a 
requirement  for  reporting  of  event  data 
by  Agreement  States.  The  PAG  will 
factor  in  the  information  derived  from 
these  initiatives  when  it  examines  the 
codification  issue. 

•  Identification  of  the  minimum 
administrative-type  provisions  the  NRC 
will  consider  necessary  in  assessing  the 
adequacy  and  compatibility  of 
Agreement  State  programs.  This  covers 
such  things  as:  hearing  opportunities, 
rulemaking  procedures,  environmental 
assessments,  the  separation  of 
regulatory-  and  promotional 
responsibilities,  investigative 
capabilities,  enforcement  policies, 
criminal  sanctions,  and  other  similar 
provisions. 

In  establishing  compatibility  criteria, 
the  staff  will  address  these  issues. 
IMPEP  is  also  considering  a  number  of 
these  areas.  The  PAG  will  maintain 
cognizance  of  these  initiatives  and  serve 
as  an  integrative  mechanism. 

•  Evaluation  of  the  present  practice  of 
placing  Agreement  State  approved 
devices  on  the  NRC  registration  list  so 
that  they  can  be  used  nationwide. 
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OSP.  NM;  is,  and  OGC  are  evaluating 
the  current  iractice  and  will  provide 
recommend  itions  to  the  Commission 
describing  ^preaches  which  will  result 
in  improved  effectiveness  and  efficiency 
in  sealed  soi  irce  and  device  reviewrs. 

•  Review  and  make  appropriate 
recommendi  itions  on  the  adequacy  of 
the  documei  itation  and  control 
procedures  ( ;urrently  being  used  by  the 
NRC  for  the  Agreement  State  program. 

Although  :]ommission  regulations  do 
not  specifically  impose  data  reporting 
requirement*  on  Agreement  States,  the 
NRC  criteria  for  the  approval  of  new 
programs  an  d  the  periodic  review  of 
existing  Stat  b  programs,  necessitate  that 
a  State  provi  de  sufficient 
documentation  to  the  NRC  for  the 
evaluation  o "  the  program.  In  addition  to 
the  documei  lation  needed  for  the  NRC 
to  evaluate  a  State  program  against  the 
NRC  approv  il  or  review  criteria, 
existing  Stat  5  programs  routinely  submit 
a  wide  varie  y  of  information  and 
documentation,  including  copies  of 
licenses  and  orders  issued  by  the  State, 
statistical  data  on  licensing  and 
inspection  activities,  draft  and  proposed 
regulations,  copies  of  sealed  source  and 
device  registrations,  licensing  guides, 
and  similar  documents. 

The  PAG  explored  the  handling  of 
documents  g  enerated  and  received  by 
NRC  in  relat  on  to  Agreement  State  and 
State  Liaisoi  program  business,  e.g., 
program  rev  ews,  followup  letters,  and 
other  incomi  ng  documents  and 
corresponde  ice.  as  well  as  the 
management  of  information  contained 
in  these  doci  unents.  OSP  has  informed 
the  PAG  thai  initiatives  have  begun  that 
will  improve  the  document  control 
procedures  i  sed  by  the  Office  of  State 
Programs.  O;  JP  has  also  initiated  efforts 
to  integrate  i  :s  document  tracking, 
control,  and  iiling  systems  with  those 
used  througl  out  NRC.  OSP  will 
establish  procedures  to  assure  that 
appropriate  I  locuments  are  placed  in  the 
Public  Docuj  nent  Room,  use  NRC 
Central  Files  as  the  official  agency  file 
for  OSP  corruspondence,  and  use 
NUDOCS  an  1  RIDS  for  document 
distribution  uid  retrieval.  Other 
program  imp  rovements,  such  as 
procedures  t )  implement  the  Integrated 
Materials  Pe  formance  Evaluation 
Program,  wil  [  result  in  satisfactory 
documentati  jn  of  the  important 
elements  of  OSP  programs. 

Additiona  ly,  (JSP,  with  support  from 
IRM,  will  establish  an  INTERNET-based 
E-mail  and  £  le  transfer  system  for  use 
by  NRC  and  lie  Agreement  States.  This 
system  shou  d  permit  electronic 
communicat  on  between  NRC  and  the 
Agreement  S  tates.  The  system  will  also 
permit  the  el  ectronic  transfer  of  large 


documents  between  regulators.  This 
system  began  operation  in  May  1994.  As 
a  longer  term  project,  OSP  and  IRM  will 
establish  an  Agreement  State  program 
electronic  information  base  that  will 
permit  faster  retrieval  and  analysis  of 
programmatic  information  in  the  future. 

OSP  indicates  that  these 
docimientation  and  document  control 
improvements  should  result  in 
assurance  that  appropriate  OSP 
documents  are  available  to  the  public 
through  use  of  the  PDR;  provide  an 
administrative  resource  savings  to  OSP 
by  using  Central  Files,  RIDS  and 
NUDOCS;  and  provide  a  resource 
savings  to  OSP  and  the  Agreement 
States  generally  through  (1)  greater  use 
of  electronic  communication,  (2)  more 
easily  retrievable  correspondence 
through  the  use  of  Central  Files  and 
NUDOCS,  and  (3)  electronic  retrieval 
and  analysis  of  electronic  data  base 
information. 

•  Until  performance  indicators  are  in 
place  and  provide  beneficial  regulatory 
insight,  staff  should  (keeping  in  mind 
the  importance  of  a  short  turnaround 
time)  provide  the  Commission  with  the 
results  of  each  Agreement  State  program 
evaluation  for  which  a  finding  is 
withheld  concerning  adequacy  or 
compatibility  prior  to  issuing  a  letter  to 
the  state. 

It  is  now  staff  practice  to  provide  the 
Commission  with  the  results  of  each 
Agreement  State  program  evaluation  for 
which  a  finding  of  either  adequacy  or 
compatibility  is  withheld. 

•  Propose  a  method  to  accelerate  the 
process  of  issuing  letters  to  States  which 
notify  State  management  of  the  status  of 
the  State  program  following  NRC's 
formal  review. 

The  proposed  IMPEP  re\'iew  process 
is  designed  to  achieve  and 
institutionalize  an  accelerated 
procedure  for  issuing  review  letters.  The 
goal  is  to  have  letters,  which  contain 
factual  program  review  findings,  issued 
in  one  month.  The  PAG  agrees  with  this 
approach. 

•  Determine  criteria  for  placing  (or 
removing)  a  State  program  in  a  status 
category  which  would  serve  to  put  State 
officials  and  the  public  on  notice  that 
their  program  is  failing  to  fully  meet  an 
acceptable  norm  for  public  health  and 
safety  protection  or  compatibility. 

The  PAG's  recommendations  in  this 
area  have  been  incorporated  into  the 
draft  Policy  Statement,  and  can  be 
found  at  section  VIII. 

•  Evaluate  and  propose  internal 
procedures/guidance  on  the  NRC        "    ' 
process  to  take  over  when  a  state 
agreement  is  suspended  or  terminated, 
in  whole  or  in  part,  or  is  temporarily 
suspended. 


You  will  find  the  PAG's  proposed 
internal  procedures  in  the  following 
pages.  Note  that  the  concept  of  a 
Management  Review  Board  (MRH)  as 
described  in  these  procedures,  is  a  pilot 
initiative  to  evaluate  the  effectiveness  of  " 
indicator  information  in  adequacy  and 
compatibility  determinations. 

Post  Agreement  Activities 

Guidelines  for  Suspension  of  a  Section 
274b  Agreement 

I.  Introduction 

A-  This  procedure  provides  the 
guidelines  that  will  be  followed  by  NRC 
staff  when  considering  whether  or  not  to 
exercise  the  authority  contained  in 
Section  274j(2)  of  the  Atomic  Energy 
Act  to  suspend  an  Agreement  for  a 
State. 

B.  This  procedure  will  not  address  the 
emergency  situation  where  there  is  a 
danger  to  the  public  health  and  safety. 
Guidelines  for  emergency  suspension 
are  found  in  Procedure • 

II.  Suspension  ■ 

A.  Section  274j.  of  the  Atomic  Energy 
Act  gives  the  Commission  authority  to 
suspend  all  or  part  of  its  agreement  with 
a  State  if  the  suspension  is  required  to 
protect  the  public  health  and  safety,  or 
if  the  State  has  not  complied  with  one 
or  more  of  the  requirements  of  the  Act. 
In  cases  where  the  Commission  finds 
that  program  deficiencies  related  to 
either  adequacy  or  compatibility  are 
such  that  the  Commission  must  take 
action,  the  Commission  will  suspend  all 
or  part  of  its  agreement  with  the  State. 

B.  Before  reaching  a  final  decision  on 
suspension,  the  Commission  will  notify 
the  State  and  provide  the  State  an 
opportunity  for  a  hearing  on  the 
proposed  suspension  as  discussed  in 
Part  VI.  Notice  of  the  proposed 
suspension  will  also  be  published  in  the 
Federal  Register.  Suspension,  rather 
than  termination,  will  be  the  preferred 
option  in  those  cases  where  the  State 
provides  evidence  that  the  program 
deficiencies  are  temporary  and  that  the     •^ 
State  is  committed  to  implementing 
program  improvements. 

III.  Management  Review  Board  Role 

A.  The  Management  Review  Board 
(MRB)  is  responsible  for  making  the 
adequacy  assessment  of  each  Agreement 
State's  program  based  on  the  reviews  of 
the  program,  using  both  common 
performance  indicators  and  non- 
common  performance  indicators  and  the 
corripatibility  determination.  The 
management  review  board  consists  of 
senior  NRC  managers,  or  their 
designees,  to  include: 
Executive  Director  for  Operations 


Director,  Office  of  Nuclear  Material 

Safety  and  Safeguards 
Director,  Office  of  State  Programs 
Director.  Office  of  Analysis  and 

Evaluation  of  Operational  Data 
General  Counsel 

B.  The  MRB  will  consider  the  results 
of  the  Agreement  State  review  and  an> 
other  appropriate  information  in  making 
a  determination  of  adequacy  and 
compatibility  with  respect  to  an 
Agreement  State.  MRB  meetings  to 
-  discuss  specific  program  review 
findings  normally  will  be  open  and 
Agreement  States  representatives  will  be 
invited  to  attend.  MRB  internal 
deliberations  regarding  the  overall 
Agreement  State  program  rating  may  be 
closed,  given  the  predecisional  nature  of 
those  discussions. 

-  C.  If  it  is  the  recommendation  of  the 
MRB  that  NRC  initiate  the  proceedings 
to  suspend  an  Agreement,  the  Office  of 
State  Programs  will  be  assigned  the  lead 
for  preparation  of  the  Commission 
paper.  The  Commission  paper  will 
contain  the  information  supporting  tlie 
suspension  as  described  in  Part  IV,  and 
will  assess  potential  resource 
implications  of  NRC  reasserting 
authority.  The  Commission  paper  will 
be  coordinated  with  OGC.  NMSS  and 
the  region. 

IV.  Staff  Work 

A.  Before  the  opportunity  for  hearing 
and  issuance  of  the  Federal  Register 
notice,  OSP  will  draft  a  Commission 
paper  for  the  signature  of  EDO  on  the 
suspension  of  regulatory  authority  in 
the  State  based  on  the  initial 
recommendations  of  the  MRB.  In 
preparation  of  the  Commission  paper, 
the  assigned  Project  manager  should 
coordinate  with  OGC  as  to  the  form  or 
type  of  Commission  paper.  The  draft 
Commission  paper  (Appendix  A)  should 
contain  the  following  information: 

1.  Background  infonriation  (Appendix 
B) 

2.  MRB  recommendations  {Appendix  C) 

3.  Proposed  Commission  Order 
Reasserting  Authority  (Appendix  D) 

4.  Proposed  Federal  Register  Notice 
regarding  the  Suspension  and 
Reassertion  of  NRC  authority 
(Appendix  E) 

5.  Letter  to  the  Governor  regarding  the 
Commission  decision  (Appendix  F) 

6.  A  public  announcement  to  be  issued 
by  Public  Affairs  (Appendix  G) 

7.  Proposed  letters  to  the  appropriate 
Congressional  Committees  on  the 
Commission  Ctecision  (Appendix  H) 

V.  Hearings 

Before  the  Commission  can  suspend  a 
State's  program,  it  must  provide 
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reasonable  notice  and  opportunity  for  a  VI.  Additional  Coordination  During  the 

hearing  to  the  State  as  required  bv  Suspension 

Section  274j(l).  Section  274j(l)  does  not         Avcr     -n        j     . 

require  such  a  hearing  if  suspension  is  .uf^i-^^^  ''''•'  T  "     ^  "^^^^^"^ .'"' V^ 

requested  bv  the  Governor.  ^  1. 'Tr'f  MP^r  ^T  '?  ^""^^^u  "^^ 

reassertion  of  NRC  authoritv  and  the 

Before  the  opportunity  for  a  hearing  present  fee  structure.  Lead  for  the 

can  arise,  the  Office  of  State  Programs  meeting  should  be  the  Region  in 

must  submit  to  the  Commission  a  paper  consultation  with  NMSS,  OGC  and  OC. 

containing  a  recommendation  to  B.  After  the  suspension  of  the 

suspend  the  State  program  in  question.  Agreement,  OSP  will  prepare  a  letter  to 

This  Commission  paper  will  include  the  the  Department  of  Labor  advising  the 

recommendations  of  the  MRB  and  any  Department  of  the  effective  date  of  the 

other  material  pertinent  to  the  staffs  termination  of  the  Agreement 

recommendation  to  suspend  the  (Appendix  J). 

Agreement.  Before  a  decision  is  made  C.  The  Regional  State  Agreements 

on  the  OSP  recommendation,  the  Officer  (RSAO)  should  obtain  ft-om  the 

Commission  must  provide  the  State  ^'^^^  ^  computer  printout  of  all  specific 

with  notice  and  an  opportunity  to  ^^^  general  licenses  affected  by  the 

request  a  hearing  on  the  issue.  If  the  suspension  of  the  State's  agreement. 

State  does  not  request  a  hearing  the  Mailing  labels  should  be  obtained  if 

Commission  will  make  a  final  decision  Po^sfble  from  the  State.  A  letter  should 

on  the  issue.  If  the  State  does  request  a  ^^  prepared  notifying  each  licensee  of 

hearing,  the  Commission  will  initiate  'he  suspension  and  reassertion  by  NRC 

the  hearing  process  described  below.  J-"''  ^PP^^P"^'^  information  (Appendix 

The  hearing  for  the  suspension  of  an  D.  OSP  will  prepare  a  letter  to  all 

Agreement  State  program  will  be  an  Agreement  and  Non-Agreement  States 

informal  hearing  conducted  either  by  notifying  them  of  the  effective  date  of 

the  Commission  itself,  or  at  the  the  suspension  and  if  appropriate. 

Commission's  discretion,  by  a  Special  enclosing  a  copy  of  the  order  or  Federal 

Agreement  State  Board  appointed  by  the  Register  notice  (Appendix  L). 
Commission.  In  cases  where  the  E.  The  RSAO  will  coordinate  with  the 

Commission  determines  that  a  Special  State  so  that  all  necessary  action  is 

Board  will  be  used,  the  Board  will  taken  to  have  license  files  transferred  or 

consist  of  three  members:  (1)  the  chair  made  available  to  the  NRC. 

J'nfcw '^r'"l!°\°^-^^T"'^"!  ^c  ^*''  "^'I'-  Withdrawal  of  Suspension/ 

(OAS)  (unless  the  chair  is  from  the  State  Recommendation  for  Termination 
in  question,  in  which  case  the 

Agreement  State  representative  will  be  ^-  ^^'^^"  ^^^  situation  requiring  the      : 

the  past  chair  of  the  OAS);  (2)  an  official  suspension  has  been  corrected  or  ' 

ft-om  the  Office  of  General  Counsel,  and  ^•'"""^^^,V'  ^^^  Management  Review 

(3)  the  Deputy  Director  of  an  NRC     "  ^"^'^  wiU  consider  all  factors  and 

regional  office  (outside  of  the  region  in  r^n""      ^°       Commission  whether 

which  the  State  is  located).  to  lift  the  suspension. 

B.  If  the  situation  is  not  resolved. 

The  Commission,  or  the  Special  termination  will  be  considered  and  the 

Board,  as  appropriate,  will  conduct  an  Procedure for  terminaUon  should 

informal  hearing  to  address  the  issues  in  'oe  followed. 

question.  At  the  hearing,  the  NRC  staff,  ,  ..  ^  .      „         . 

representatives  of  the  Agreement  State.  Appendices  to  Suspension  Procedure 

and  interested  third  parties  will  have  an  ApperxJix 

opportunity  to  testify,  answer  questions  

from  the  Special  Board,  and  subniit  A 

•ivTitten  materials.  Third  parties  may 
submit  written  material  to  the  Special 
Board  and  may  testify  for  a  limited 
period  of  time.  After  consideration  of 

the  issues,  the  Commission  or  the  q 
Special  Board  will  issue  a  decision  on 

suspension.  A  majority  of  the  D  ...it. 

Commission  or  the  Special  Board  will 

be  required  to  support  a  decision.  In  ^ 

eases  where  a  Special  Board  is  used,  the 
Commission  will  have  discretion  to 

re\-iew  the  decision  of  the  Special  p 
Board,  and  either  uphold  or  overturn 
the  Board's  decision. 


Subject 


Commission  Paper  for  Suspen- 
sion of  all  or  part  of  a  Agree- 
ment arxJ  request  for  specal 
board  for  hearings 

Background  information  on  ttie 
Agreement  State 

Management  Review  Board  Rec- 
ommendations 

Proposed  Commission  Order 
Reasserting  Auttionty     - 

Proposed  Federal  Register  No- 
tice regarding  the  Suspension 
and  Reassertion  of  NRC  au- 
thority 

Letter  to  Governor  regarding  the 
Commission  decision  on  sus- 
pension 
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exercise  the 
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Act. 
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continues  to  encourage  State  requests 

for  technical  assistance.  The  exercising 

be  is-    of  NRC  authority  to  temporarily 

suspend  an  agreement  would  occur  for 
those  highly  unusual  events  which 
would  require  prompt  remedial  action 
to  protect  the  public  health  and  safety. 


Activities 


)  of  the  Act  addresses 
and  gives  the 
to  temporarily 
of  its  agreement  with 
notice  or  hearing  if  an 
exists  requiring 
to  protect  public 
and  the  State  failed  to 
a  reasonable  time.  The 
this  authority  to 

d  all  or  part  of  its 
an  Agreement  State  only 
vhere  an  emergency 
to  the  public  health  or 
J  Igreement  State  has 
is  prevented  from 

steps  to  protect  the 
d  safety.  The 
1  exercise  this  authority 

to  contain  or 

nger,  and  only  during 

emergency.  Prior  to 

;uspension  of  all  or  part 

ment  with  a  State,  the 

e  governor  of  the 

will  consider  invoking 

th  respect  to  a  single 

if  the  emergency 
criteria  of  Part  V  or  the 
urant  after  considering 
in  Pan  VI. 


izes  that  a  severe 
lealth  and  safety  would 
ore  a  emergency 
1  or  part  of  its  agreement 
Agreem  3nt  State  would  be 

existing  practices,  an 
could,  if  necessary, 
assistance  from  NRC 
enlergencv  situation.  NRC 


IV.  Initiation  of  Emergency  Suspension 
Action 

1.  Under  section  274j(2),  if  a  State 
requests  that  the  NRC  temporarily 
suspend  part  of  its  agreement,  the  State 
shall  make  the  request  by  telephone  call 
to  the  Executive  Director  for  c3perations 
(telephone  number),  in  coordination 
with  the  Director  of  Office  of  State 
Program  or  in  off  hours,  to  the  NRC 
Emergency  Operation  Center,  telephone 
(    ).  Such  a  request  should  be  made  by 
the  Governor,  or  the  Governor's 
designee,  and  include  the  specific 
nature  of  the  emergency  and  its  possible 
impacts  as  related  to  the  criteria  and 
factors  in  Parts  V  and  VI  below.  This 
request  may  be  made  only  by  the 
Agreement  State  that  has  regulatory 
authority  under  which  the  licensee  is 
operating  when  the  emergency  occurs. 

2.  When  the  NRC  determines  an  event 
warrants  emergency  suspension  of  an 
agreement  it  will  follow  the  guidelines 
and  criteria  stated  in  Parts  V  below. 

3.  The  Governor  and  the  radiation 
control  program  director  of  the  affected 
State  will  be  consulted  and  kept  fully 
informed  of  the  actions  taken  by  the 
NRC.  For  events  which  may  warrant 
consideration  of  emergency  suspension 
but  for  which  there  is  a  reasonable  basis 
for  presumption  that  a  State  can 
satisfactorily  resolve  the  emergency 
situation,  the  NRC  will  inform  the  State 
of  necessary  actions  that  the  State 
should  take  to  avert  further 
consideration  of  emergency  suspension 
under  section  274j(2)  and  will  provide 
appropriate  technical  assistance  within 
the  limits  of  its  resources. 

4.  The  Executive  Director  for 
Operations,  in  consultation  with  OSP, 
NMSS,  the  involved  Regional  Office  and 
OGC  will  issue  an  order  regarding  the 
emergency  suspension  (Appendix  A). 
The  Commission  will  be  kept  informed 
as  to  the  nature  of  the  emergency 
situation  and  the  actions  taken  to 
contain  or  eliminate  the  danger 
(Appendix  B). 

*5.  A  press  release  regarding  the 
emergency  suspension  will  be  prepared 
and  issued  by  the  Office  of  Public 
Affairs  (Appendix  C). 

6.  State  Programs  will  coordinate  with 
the  Office  of  Congressional  Affairs  in 
order  to  notify  the  appropriate  State 
representatives  and  congressional 
committees  (Appendix  D). 


7.  Notification  to  the  affected  licensee 
or  groups  of  licensees  in  the  State  vvill 
be  made  by  the  Regions  after  obtaining 
information  regarding  the  affected 
licensee  or  groups  of  licensees  from  the 
Agreement  State  Radiation  Control 
Program  (Appendix  E). 

V.  Minimum  Criteria 

1.  The  NRC  will  consider  suspension 
of  an  agreement  pursuant  to  Section 
274j{2)  in  the  case  of  an  emergency 
involving  byproduct,  source  or  special 
nuclear  material  when  the  situation 
presents  an  immediate,  significant,  or 
unacceptable  threat  to  the  public  health 
and  safety  and  immediate  action  by  the 
Commission  is  needed  because  the 
Agreement  State  program  is  not  able  to 
effectively  carry  out  mitigative  actions 
to  ensure  continued  protection  of  the 
public  health  and  safety. 

2.  In  evaluating  such  emergency 
situations,  the  NRC  staff  will  consider 
whether  the  Agreement  State  has  failed 
to  take,  or  is  prevented  from  taking, 
necessary  steps  to  protect  the  public 
health  and  safety.  Factors  the  staff 
would  consider  include: 

A.  The  timeliness  and  adequacy  of 
actions  being  taken  by  the  State  in 
response  to  the  emergency; 

B.  Whether  the  State  can  satisfactorily 
resolve  the  emergency  situation;  and 

C.  Whether  the  State  is  irnplementing 
or  is  committed  to  implement  program 
improvements  to  address  systemic 
deficiencies. 

3.  The  following  type  of  conditions,  if 
not  appropriately  addressed  by  the  Stale 
to  prevent  the  threat  or  prevent  the 
threat  from  recurring,  are  example 
candidates  that  could  result  in  a 
consideration  of  emergency  suspension: 

A.  Conditions  that  caused  or  threaten 
to  cause  individuals  to  receive  a  dose 
exceeding  those  basic  dose  limits  set 
forth  in  Subpart  C  of  10  CFR  Part  20. 

B.  Conditions  that  caused  or  threat»5n 
to  cause  individual  members  of  the 
public  to  receive  a  dose  exceeding  those 
basic  dose  limits  set  forth  in  Subpart  D 
of  10  CFR  Part  20,  or 

C.  Conditions  that  caused  or  threaten 
to  cause  individuals  to  receive  a  dose 
exceeding  those  dose  limits  applicable 
to  a  certain  class  of  licenses  set  forth  in 
other  parts  of  10  CFR,  such  as  Part  3,t 
limits  for  patient  release. 

D.  Conditions  specified  by  the 
Commission  where  an  emergency  has 
been  or  appears  to  need  immediate 
action  by  the  Commission  to  protect   . 
public  health  and  safety. 

VI.  Withdrawal  of  Emergency 
Suspension 

When  the  emergency  situation  is 
contained  or  eliminated,  the  EEXD  vvill 


consider  all  factors  and  recommend  to 
-  the  Commission  whether  to  lift  the 
suspension. 

Tne  Executive  Director  for  Operations 
will  notify  the  Governor  of  the  State  the 
emergency  suspension  is  no  longer  in 
effect  (Appendix  F).  Such  a  decision 
wtII  be  made  only  after  NRC  has 
determined  that  (he  conditions  which 
initiated  the  emergency  suspension  no 
longer  exist  and  are  unlikely  to  be 
repeated.  The  NRC  will  inform  the  State 
of  continuing  actions  which  the  State 
must  carry  out  in  order  to  prevent 
another  emergency. 

VII.  Impact  of  the  Emergency 
Suspension 

The  State's  inability  to  address  the 
emergency  situation  will  be  considered 
by  the  Management  Review  Board  in  the 
evaluation  of  the  Agreement  State's 
continued  ability  to  protect  public 
health  and  safety.  Depending  en  the 
nature  of  the  emergency,  it  maybe 
necessary  to  place  the  State  on 
probation,  with. NRC  heightening  its 
oversight  of  the  program. 

Appendices  lo  Emergency  Suspension 
Procedure 
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Post  Agreement  Activities 

Guidelines  for  Termination  of  a  Section 
274b  Agreement 

I  Introduction 

This  procedure  provides  the 
guidelines  that  will  be  followed  by  NRC 
when  considering  whether  or  not  to 
terminate  an  agreement  pursuant  to  the 
authority  contained  in  Section  274j(l)  of 
the  Atomic  Energy  Act. 

This  procedure  will  describe  the 
method  for  processing  the  termination 
whether  initiated  at  the  request  of  the 
State  or  at  the  initiative  of  the  NRC. 

II.  Objectives 

The  objectives  of  these  procedures  are 
to: 

A.  Provide  guidelines  for  timely 
action  on  termination  of  an  agreement  at 


the  State's  request  or  at  the  initiation  by 
the  NRC  staff  and 

B.  Provide  an  orderly  transition  in  the 
discontinuance  of  certain  regulatory 
authority  by  the  State  and  assumption 
thereofby  theNRC. 

III.  Background 

Section  274)  of  the  Atomic  Energy  Act 
gives  the  Commission  authority  to 
terminate  its  agreement  with  a  State  if 
such  termination  is  required  to  protect 
the  public  health  and  safety,  or  if  the 
State  has  not  complied  with  one  or  more 
of  the  requirements  of  the  Act  (e.g.  is 
found  to  be  not  compatible  with  the 
Commission's  program).  Section  274j(l) 
also  provides  that  an  agreement  may  be 
terminated  at  the  request  of  the 
Governor  of  a  State.  When  the 
Commission  finds  that  program 
deficiencies  are  such  that  the  State  can 
no  longer  protect  the  public  health  and 
safety,  the  Commission  will  institute 
proceedings  to  terminate  the  agreement 
with  the  State.  Procedures  to  address 
emergency  situations  to  temporarily 
suspend  all  or  part  of  an  agreement  with 
a  State  can  be  found  in  Procedure 


In  cases  where  a  State  has  failed  to 
respond  in  an  acceptable  manner  during 
the  probationary  or  suspension  period, 
and  there  is  no  prospect  for 
improvement,  the  Commission  may  also 
institute  formal  proceedings  to 
terminate  the  agreement.  Before 
reaching  a  final  decision  on  termination, 
the  Commission  will  notify  the  State 
and  provide  the  State  the  opportunity 
for  a  hearing  on  the  proposed 
termination  as  discussed  in  Part  VI. 
Notice  of  the  proposed  termination  vvill 
also  be  published  in  the  Federal 
Register. 

IV.  Minimum  Criteria  for  Termination 

A.  At  the  request  of  the  Governor, 
NRC  may  terminate  all  or  part  of  its 
agreement  with  a  State  and  reassert  its 
authority.  The  letter  should  be 
addressed  to  the  Chairman.  NRC,  from 
the  CHJverror  (Appendix  A). 

B.  The  Ce.'iunission.  on  its  own 
initiative,  will  institute  formal 
procedures  to  terminate  an  agreement 
under  the  following  circumstances; 

1.  The  State  radiation  control  program 
is  found  to  be  inadequate  to  protect 
public  health  and  safety,  and  no 
compensating  program  has  been 
implemented, 

2.  The  State  has  been  on  probation  for 
a  period  of  time  during  which  it  failed 
to  respond  to  NRC  concerns  regarding 
the  States  ability  to  carry  out  a  program 
to  protect  public  health  and  safety,  and 

3.  The  State  radiation  control  program 
is  not  compatible  with  the  NRC  program 


and  the  State  has  refused  or  is  unable  to 
address  those  areas  previously 
identified  as  compatibility  concerns  and 
the  non-compatibility  is  disruptive  to 
the  national  program  for  the  regulation 
of  Atomic  Energy  Act  material. 

C.  The  following  are  examples  of 
situations  where  NRC  would  consider 
initiating  formal  procedures  to 
terminate  an  agreement.  This  list  is  not 
inclusive  and  other  situations  may 
require  consideration  by  the 
Commission  at  the  recommendation  of 
the  Management  Review  Board. 

1.  Significant  loss  of  staff  which 
includes  number  of  staff  or  those  with 
critical  skills,  coupled  with  a  State's 
inability  to  hire  appropriate 
replacements 

2.  Continual  management  problems 
which  manifest  in  the  Stale's  inability  to 
perform  adequate  inspections  or  issue 
appropriate  licenses 

3.  State's  inability  to  adopt 
compatible  program  elements  over 
significant  period  of  time 

4.  Continued  probationary  or 
suspension  status  for  a  State  program. 

V.  Management  Review  Board  Role 

A.- The  Management  Review  Board 
(MRB)  is  responsible  for  making  the 
adequacy  assessment  of  each  Agreement 
State's  program  based  on  the  reviews  of 
the  program,  using  both  common 
performance  indicators  and  non- 
common  performance  indicators,  and 
the  compatibility  determination.  The 
management  review  board  consists  of 
senior  NRC  managers,  or  their 
designees,  to  include: 

Executive  Director  for  Operations 
Director,  Office  of  Nuclear  Material 

Safety  and  Safeguards 
Director,  Office  of  Slate  Programs 
Director,  Office  of  Analysis  and 

Evaluation  of  Operational  Data 
General  Counsel 

B.  The  MRB  will  consider  the  results 
of  the  Agreement  State  review  and  any 
other  appropriate  information  in  making 
a  determination  of  adequacy  ai:  1 
compatibility  with  respect  lo  an 
Agreement  State.  MRB  meetings  to 
discuss  specific  program  review 
findings  normally  will  be  open  and 
Agreement  State  representatives  will  be 
invited  to  attend.  MRB  internal 
deliberation  regarding  the  overall 
Agreement  State  program  rating  may  be 
closed,  given  the  predecisional  nature  of 
those  discussions. 

C.  If  it  is  the  recommendation  of  the 
MRB  that  NRC  initiate  the  proceedings 
to  terminate  an  Agreement,  the  Office  of 
State  Programs  will  be  assigned  the  lead 
for  preparation  of  the  Commission 
paper.  The  Commission  paper  will 
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an  Agreement  State  program  will  be  an 
informal  hearing  conducted  either  by 
the  Commission  itself,  or  at  the 
Commission's  discretion,  by  a  Special 
Agreement  State  Board  appointed  by  the 
Commission.  In  cases  where  the 
Commission  determines  that  a  Special 
Board  will  be  used,  the  Board  will 
consists  of  three  members:  (1)  the  chair 
of  the  Organization  of  Agreement  States 
(OAS)  (unless  the  chair  is  from  the  State 
in  question,  in  which  case  the 
Agreement  State  representative  will  be 
the  past  chair  of  the  OAS);  (2)  an  official 
from  the  Office  of  General  Counsel,  and 
(3)  the  Deputy  Director  of  an  NRC 
regional  office  (outside  of  the  region  in 
which  the  State  is  located). 

The  Commission,  or  the  Special 
Board,  as  appropriate,  will  conduct  an 
informal  hearing  to  address  the  issues  in 
question.  At  the  hearing,  the  NRC  staff, 
representatives  of  the  Agreement  State, 
and  interested  third  parties  will  have  an 
opportunity  to  testify,  answer  questions 
from  the  Special  Board,  and  submit 
written  materials.  Third  parties  may 
submit  written  material  to  the  Special 
Board  and  may  testify  for  a  limited 
period  of  time.  After  consideration  of 
the  issues,  the  Commission  or  the 
Special  Board  will  issue  a  decision  on 
termination.  A  majority  of  the 
Commission  or  the  Special  Board  will 
be  required  to  support  a  decision.  In 
cases  where  a  Special  Board  is  used,  the 
Commission  will  have  discretion  to 
review  the  decision  of  the  Special 
Board,  and  either  uphold  or  overturn 
the  Board's  decision. 

VIII.  Agreement  State  and  NRC 
Activities  During  Termination 
Proceedings 

During  the  period  of  time  NRC  is 
pursuing  termination  of  an  Agreement 
with  a  State,  State  and  NRC  activities 
should  be  coordinated  so  that  there  is 
continued  protection  of  the  public 
health  and  safety.  The  State  should  be 
urged  to  request  technical  assistance  in 
any  area  where  there  is  a  concern 
regarding  the  State's  ability  to  carry  out 
its  responsibilities  under  the 
Agreement.  OSP  will  coordinate  with 
the  State,  region  and  NMSS  as  to  the 
necessary  technical  assistance  to 
continue  the  protection  of  public  health 
and  safety. 

IX.  Additional  Coordination  After 
Terminations 

A.  NRC  will  conduct  a  meeting  with 
the  licensees  in  the  State  to  explain  the 
reassertion  of  NRC  authority  and  the 
present  fee  structure.  Lead  for  the 
meeting  should  be  the  Region  in 
consultation  with  NMSS,  OGC  and  OC. 


B.  After  the  termination  of  the 
Agreement,  OSP  will  prepare  a  letter  to 
the  Department  of  Labor  advising  the 
Department  of  the  effective  date  of  the 
termination  of  the  Agreement 
(Appendix  K). 

C.  The  Regional  State  Agreements 
Officer  (RSAO)  should  obtain  from  the 
State  a  computer  printout  of  all  specific 
and  general  licenses  under  the  State's 
agreement.  Mailing  labels  should  be 
obtained  if  possible  from  the  State.  A 
letter  should  be  prepared  notifying  each 
licensee  of  the  termination,  reassertion 
by  NRC  and  appropriate  information 
(Appendix  L). 

D.  OSP  will  prepare  a  letter  to  all 
Agreement  and  Non-Agreement  States 
notifying  them  of  the  effective  date  of 
the  termination  and,  if  appropriate, 
enclosing  a  copy  of  the  order  or  Federal 
Register  notice  (Appendix  M). 

E.  The  RSAO  will  coordinate  with  the 
Slate  so  that  all  necessary  action  is 
taken  to  have  the  files  for  the  licenses, 
transferred  to  the  NRC. 

X.  Renewed  Interest  in  274b 

After  a  State  has  terminated  an 
agreement,  it  may  at  a  later  date  express 
interest  in  obtaining  a  new  agreement. 
The  State  should  be  treated  as  other 
non-agreement  States  interested  in 
agreements  and  Procedure  C.l  for 
processing  new  agreements  should  be 
followed  for  these  negotiations. 

Appendices  to  Termination  Procedure 
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Renewal  of  Facility  License  No.  R-73; 
University  of  Washington 

The  U.S.  Nuclear  Regulatory 
'  Commission  (the  Commission)  has 
issued  Amendment  No.  16  to  Facility 
License  No.  R-73,  issued  to  the 
University  of  Washington  (the  licenseej, 
which  converts  the  operating  license  to 
a  possession  only  license  and  renews 
the  license  for  the  facility  located  on  the 
University  campus  in  Seattle, 
Washington.  The  renewed  license  will 
expire  on  February  14, 1999. 

The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Enei^y  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations.  The  Commission  has  made 
appropriate  findings  as  required  by  the 
Act  and  the  Commission's  regulations  in 
10  CFR  Chapter  I.  Those  findings  are  set 
forth  in  the  license  amendment.  Notice 
of  Consideration  and  opportunity  for 
hearing  was  afforded  in  the  notice  of  the 
proposed  issuance  of  this  renewal  in  the 
Federal  Register  on  March  17,  1994  (59 
PR  12629).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

The  Comm.ission  has  prepared  a 
related  Safety  Evaluation  of  the  renewal 
of  Facility  License  No.  R-73  and  has, 
based  on  that  evaluation,  concluded  that 
the  facility  can  continue  to  be 
maintained  by  the  licensee  without 
endangering  the  health  and  safety  of  the 
public. 

The  Commission  also  has  prepared  an 
Environmental  Assessment  which  was 
published  in  the  Federal  Register  on 
July  27,  1994  (59  FR  38213),  for  the 
renewal  of  Facility  License  No.  R-73 
and  has  concluded  that  this  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  AppHcation  for 
amendment  dated  August  10  and  31, 
1989.  as  modified  on  February  14  and 
May  2,  1994;  (2)  Amendment  No.  16  to 
Facility  License  No.  R-73;  (3)  the 
related  Safety  Evaluation;  and  (4)  the 
Environmental  Assessment.  These  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington.  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July  1994. 
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For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-19114  Filed  8^-94:  8:45  am] 
BILLING  CODE  7590-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34471;  File  No.  SR-Amex- 
94-22] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  Amendments  To  Exchange 
Rule  103 

August  1. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  15,  1994,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  July  11, 1994.  the 
Exchange  submitted  to  tlie  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  clarify  which 
Exchange  members  would  be  affected  by 
the  proposal.  1  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Amex  Rule  103  to  permit  a  member, 
while  on  the  trading  floor,  to  initiate  a 
proprietary  stock  transaction  while  he 
has  a  position  in  a  listed  option 
overlying  the  stock.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretar}',  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 


and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatoiy- Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

Amex  Rule  103  prohibits  a  member, 
while  on  the  trading  floor,  from 
initiating  a  proprietar}-  stock  transaction 
while  he  has  a  position  in  an  option 
overlying  the  stock,  or  while  he  has 
knowledge  that  any  account  in  which 
his  member  organization  or  any  other 
member,  allied  member  or  approved 
person  in  such  organization  is  directly 
or  indirectly  interested  has  such  an 
option  position. 

Rule  103  was  adopted  in  1935  in 
response  to  a  Commission  request  to 
each  national  securities  exchange,  and 
was  intended  to  control  various  abuses 
in  the  use  of  options  connected  to  the 
operations  of  manipulative  "pools" 
during  the  late  1920s  and  early  1930s. 

In  1S77.  shortly  after  the  start  of 
trading  in  listed  options,  the 
Commission  reviewed  the  issue  of 
whether  the  restriction  should  be  eased 
with  re.spect  to  listed  options,  and 
agreed  to  fift  the  restriction  for  regional 
exchange  members,  citing  the  small 
percentage  of  total  orders  in  the 
underlying  equity  flowing  to  any  one 
regional  exchange.^  Indicating  a  desire 
to  progress  very  cautiously  in  this  area, 
however,  the  Commission  declined  to 
permit  a  change  in  the  rule  at  the 
primary  markets,  the  New  York  Stock 
Exchange  ("NYSE")  and  the  Amex.  The 
Commission  did  indicate  a  willingness 
to  study  whether  specialists  should  be 
allowed  to  hedge  in  options  on  their 
specialty  stocks,  and  a  rule  to  that  effect 
with  specific  hedging  guidelines  was 
uhimately  adopted. ^  Such  hedging  by 
specialists  is  specifically  permitted  by 
Rule  103. 

Accordingly,  the  impact  of  Rule 
103(a)  is  now  limited  to  the  Registered 
Equity  Traders  •*  and  Registered  Equity 


'  See  letter  from  Claudia  Crowley,  Special 
Counsel.  Legal  &  Regulatory  Policy  Division.  Amex. 
to  Beth  Stekler,  Attorney.  Division  of  Market 
Regulation,  SEC,  dated  July  1. 1994  (■"Amendment 
No.  1"). 


^  Sep  Report  of  the  Special  Study  of  the  Options 
Markets  to  the  SEC.  p.  870  et  seq.  (1978). 

'Spp  Amex  Rule  175  and  'he  Guidelines  for 
Speciali.sts'  Specialty  Slock  Options  Transactions. 

■*  See  Amendment  No.  1,  supra,  note  1.  A 
Registered  Equity  Trader  is  an  Amex  member  who 
is  authorized  to  initiate  proprietary  transactions  on 
the  floor  of  the  Exchange  but  who  is  not  registered 
as  a  specialist  or  odd-lot  dealer.  See  Amex  Rules 

Continued 
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Market  Makei  s  r'REMMs"),^  who  are 
the  remaining  classes  of  members  who 
ietary  transactions  on  the 

while  restricted  by  Rule 
ing  so  if  they  hold  a 
overlying  options.  The 
g  to  lift  the  Rule  103 
respea  to  listed  options, 
otly  received 
pproval  for  similar 
o  its  compeirable  rule.'' 

ission  noted  in  its  order 
NYSE  rule  change,  this 
reduce  the  current 
disincentive  f  ar  options  market 
participants  ti  >  act  as  stock  traders, 
thereby  increi  sing  the  capital 

such  market  making 
activities  and  improving  the  depth  and 
liquidity  of  si  ch  markets,  particularly  in 
times  of  mark  >t  stress. 

Further,  tht  Exchange  believes  that, 
similar  to  the  "^YSE,  the  Amex's 
surveillance  a  nd  compliance  programs 


initiate  propi 
ik)or  in  equit 
103(a)  from 
position  in 
Amex  is  pro 
restriction  wi 
The  NYSE 
Commission 
amendments 
As  the  Co: 
approving  th 
proposal  may 


would  enable 


the  Exchange  to  identify 


and  investigal  e  stock  and/or  options 
transactions  v  hich  raise  manipulative 
concerns,  and  to  detect  and  deter 
intermarket  m  anipulation  and  other 


fraudulent  or 

Finally,  the 

correct  a  cross 


ibusive  practices. 
Amex  also  proposes  to 
reference  in  Rule  103(b) 


to  Rule  175,  V  hich  was  not  done  when 


Rule  175  was 


2.  Statutory'  E  isis 

The  proposi  d 
consistent  wi 
in  general  anc 
Section  6(b)(5 
designed  to  fa  : 
transactions  a  id 
of  a  free  and  t  len 


Statement  on 

The  propoa 
no  burden  on 
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S  ?clii 
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pursuant  lo.  and 
rBquiremi-nts  of, 
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refjuires  tluii  75%|Df 
montnly  Siansacti 
transatlions  unde 
in(e). 

•  A  REMM  is  n 
drs.nnijled  to  act 
seturilies-  REMMi 
proprietary  txans? 
Excharige  and  hav 
maintain  a  fair  an 
114(b).  Inadditioi 
complex  series  of 
thny  tan  trade  anc 
Amex  Rule  114, 

•'S««Securitief 
(May  31,  1994),  5! 
No.  SR-NfySE-93-  1 
NYSE  Rule  96  tha 
prole&skmal  who 
stock  HI  initiate  ar 
lli-i  siock)  ("NYSI 


ast  amended. 


rule  change  is 
Section  6(b)  of  the  Act 
furthers  the  objectives  of 
in  particular  in  that  it  is 
ilitate  securities 

perfect  the  mechanism 
market. 


B.  SelfRegulo  'ory  Organization's 

Burden  on  Competition 

d  rule  change  will  impose 
;ompetition. 


istered  Equity  Trjiders  I'xist 
i^ust  comply  with  t.^ 

ion  n!a)(l)(C)ollhfc  Act.  St» 
-IfT).  In  addition,  the  .\mrx 
a  RegisterHd  Equity  Trnder's 
ns  rau&t  be  stabiii^ing  - 
the  tick-test.  Si^  .\mn\  Rult? 


sgistered  Trader  who  \%  » 
i  a  market  ninkfr  in  cnriain 
are  authorized  to  initutte 
tions  on  the  floor  of  the 
an  afTirmativp  oblipaiion  to 
orderly  market.  .S".~p  Amex  R..ic 
.  REMMs  must  comply  with  a 
ules  about  the  price  at  wtiich 
the.size  of  those  imdes.  Si"p 
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exchange  Act  Relftase  No.  34i:j5 
FR  29463  (June  7.  \\Hi)  (File 
7)  (approving  amendments  to 
permit  an  NYSE  Floor 

a  listed  option  position  in  a 
on-Ftoor  prr>pr ietary  ttTtiiv  in 
approval  oniiT"). 


lasi 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

^4o  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange  • 
CommissicHi,  450  Fifth  Street,  NVV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspections  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.VV.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94-22 
and  should  be  submitted  by  August  26, 
1994. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).''  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  light  of  the  changes  in  market 
structure  that  have  taken  place  since 
Rule  103  was  adopted,  the  Commission 
believes  that  the  benefits  of  the  Amex 
proposal  outweigh  an  burdens  it  may 
impose.  Specifically,  the  Commission 
has  concluded  that  the  proposed  rule 
change  should  enhance  the  quality  of 
the  Amex  market.  The  Amex  established 
the  membership  categories  of  Rt^istered 


Equity  Trader  and  REMM  to  provide  a 
means  by  which  Amex  members  could, 
under  certain  conditions,  add  depth  and 
liquidity  to  the  mariiet  by  initiating 
proprietary  transactions  on  the  floor  of 
the  Exchange."  The  Commission, 
however,  notes  that  Rule  103  may 
frustrate  that  purpose,"  to  the  extent  it 
may  be  imnecessarily  restrictive  given 
the  risks  posed  by  Registered  Equity 
Traders'  and  REMMs'  dealings  in  stocks 
in  which  they  (or  their  member 
organization)  have  an  option  position.'" 

After  careful  review,  the  Commission 
believes  that  the  Amex  proposal  may 
reduce  the  current  disincentive  for 
members,  especially  options  market 
participants  and  their  associated 
persons,  to  act  as  a  Registered  Equity 
Trader  or  REMM  given  Rule  103's 
restrictions.^'  For  instance,  Amex 
members  currently  serving  as  Registered 
Equity  Traders  and  REMMs  could 
initiate  proprietary  floor  trades  in 
situations  where  they  presently  cannot 
do  so;  moreover,  other  members  might 
be  encouraged  to  service  in  that 
capacity.  In  the  Commission's  view,  an 
increase  in  the  capital  committed  to 
such  supplemental  market  making 
activities  could  improve  the  depth  and 
liquidity  of  the  Amex  market, 
particularly  in  times  of  market  stress. 

Furthermore,  the  Commission  is 
satisfied  that  the  Amex  proposal 
contains  adequate  safeguards  to  protect 
investors  in  the  securities  markets.  In 
this  respect,  the  Commission  notes  that 
a  comprehensive  regulatory  framework 
has  been  developed  for  the  trading  of 
listed  securities,  including  listed 
options.'^  For  example,  in  1983,  an 
Intermarket  Surveillance  Group  ("ISC") 
was  formed  to  coordinate  more 
effectively  surveillance  and  information 
sharing  arrangements  between  the  stock 


■15U..S.C.  78t|b)(198«l. 


"For  further  di.scus-sion  of  the  conditinns  (or 
Registered  Equity  Trader  and  REMM  pr.iticipatji':. 
srf  supra,  nole^  4-5. 

■"The  AniKx  argues  that  there  is  ■  disincentive. fur 
any  Amex  me.mber  who  participates  in  the  oplio;.s 
market  (or  who  is  as.viciated  with  a  memticr 
organization  that  participates  in  the  options  iriorkctl 
to  tx-  jcti'^e  as  a  Registered  Equity  Trader  or  REMM. 

'"For  further  discussion  of  the  risks  of  such 
artiviiy  and  the  >~]feguards  contained  in  the  An.ex 
proposal,  see  iufra,  notes  12-16  and  accompanying 
text. 

"  Stv  kupro,  note  Sand  accompanying  t<xt. 

"Listed  options  are  standardized  contracts 
Viadcd  in  an  open  auction  market  environment. 
ExchHnge-lraded  options  are  subject,  among  othir 
things,  to  rvnl-time  quotation  and  last-sale 
reporting,  anli-fimud  provisions;  end  minimum 
criteria  for  initial  and  continued  listing. 
Transactions  in  listed  options  become  part  of  the 
iulegrated  audit  trail. 

In  contrast,  over-the-counter  options  are 
Individualized  contracts  that  are  negotiated 
between  the  counterparties.  There  is  minimal,  it 
any,  public  disclosure  and  a  relatively  illiquid 
second.iry  trading  market. 


and  options  markets.' ^  Using 
procedures  developed  in  that  forum, 
among  other  things,  the  national 
securities  exchanges  identify  and 
investigate  stock  and/or  options 
transactions  that,  based  on  certain 
parameters,  raise  manipulative 
concerns.  The  Commission  believes  that 
this  regulatory  scheme,  including  Amex 
monitoring  and  surveillance  of  amended 
Rule  103,  should  be  sufficient  to  detect 
and  deter  intermarket  manipulation  and 
other  fraudulent  or  abusive  practices. 

Specifically,  the  Amex  has  informed 
the  Commission  that  the  Exchange  will 
increase  the  frequency  and  scope  of  its 
e.xamination  of  the  trading  activity  of 
Registered  Equity  Traders  and  REMMs. 
The  Commission  e.xpects  that  Amex 
staff  will  utilize  such  information  as 
part  of  its  on-going  efforts  to  ensure 
comphance  with  the  Act,  the  rules  and 
regulations  thereunder  and  Exchange 
rules.  In  this  respect,  the  Exchange  has 
assiu-ed  the  Commission  that,  if  a 
transaction  raises  concerns  about 
intermarket  manipulation,  Amex  staff, 
with  the  cooperation  of  the  options 
exchanges  where  appropriate,  will 
conduct  a  thorough  examination  of  all 
the  relevant  facts.  Accordingly,  the 
Commission  believes  that  the  Amex's 
monitoring  and  sur\'eillance  of  Rule 
103,  as  amended,  will  aid  the  Exchange 
in  detecting  any  trading  abuses. 

More  generally,  the  Commission 
believes  that,  independent  of  Rule  103, 
other  Amex  rules,  which  the  Amex  will 
continue  to  monitor  for  comphance, 
should  help  to  keep  floor  professionals 
from  being  in  a  position  where  they  can 
engage  in  trading  abuses.  These  include, 
among  other  things,  the  yielding 
requirement  imposed  on  certain  on-floor 
orders  for  a  member's  account,'*  and  the 
conditions  placed  on  when  a  Registered 
Equity  Trader  or  REMM  can  initiate  a 
proprietary  floor  trade. '5  Further. 
Registered  Equity  Traders  and  REMM, 
like  other  Amex  members,  are  subject  to 
the  prohibition  on  frontrurming  of  block 
transactions.'^ 

Finally,  the  Commission  notes  that. 
Registered  Equity  Traders  and  REMMs 
currently  are  not  prohibited  from 
trading  in  stocks  in  which  they  have  an 
existing  option  position.  Such 
transactions,  however,  must  be  initiated 
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"The  full  members  of  the  ISG  are  the  Amex;  the 
Boston  Stock  Exchange;  the  Chicago  Board  Options 
Exchange:  the  Chicago  Stock  Exchange;  the 
National  Association  of  Securities  Dealers;  the 
NYSE;  the  Pacific  Stock  Exchange;  and  the 
Philadelphia  Stock  Exchange. 

"See,  e.g..  Rule  111(d). 
.  "See supra,  notes  4-5. 

"■See,  e.g..  Information  Circular  Nos.  90-147 
(September  14, 1990);  82-37  (Julv  6,  1982);  and  79- 
12  (February  27.  1979).  See  also  Article  V.  Section 
4(h)  of  the  Amex  Constitution. 


off-floor.  To  the  exient  that  the  amended 
rule  will  permit  such  transactions  to  be 
initiated  on-fioor,  Amex  surveillance 
should  detect  and  deter  any  trading 
abuses  derived  from  informational 
advantages.  In  sum.  the  Commission 
believes  that  the  proposed  rule  change 
should  not  materially  affect  the  Amex's 
ability  to  address  the  regulatorv 
concerns  raised  by  floor  professionals" 
intermarket  trading  acti\itv. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  tliReof. 
This  will  permit  the  benefits  of  the 
proposed  rule  change  to  be  realized  as 
soon  as  possible.  In  addition,  the 
Exchange's  proposal  i.s  identical  to  an 
NYSE  proposal  that  was  published  in 
the  Federal  Register  for  the  full 
comment  period  and  was  approved  bv 
the  Commission."^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'B  that  the 
proposed  rule  change  (SR-Ame.\-94- 
22),  including  Amendment  No.  1,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-19106  Filed  8-4-94;  8:45  am] 

BILUNG  COOE  801 0-01 -M 


[Release  No.  34-34465;  File  No.  SR-CBOE- 
93-30] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Stopping  of  Option 
Orders  by  Market-Makers  and 
Designated  Primary  Market-Makers 

)uly  29.  1994. 

I.  Introduction 

On  June  24,  1993.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
( "Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.2  a  proposal  that 
establishes  procedures  for  permitting 
market  makers  and  designated  primary 


''No  comments  were  received  in  connection  with 
the  proposed  rule  change  that  amended  the 
comparable  NYSE  rule.  See  NYSE  appro\a!  order. 
supra,  note  6. 

■•15  U.S.C.  78s(b)(2)  (1988). 
'»17CFR200.30-3(a)(12)(1991). 
'  15  U.S.C.  78s(b)(l)  (1982). 
=  17  CFR  240.19b-4  (1993). 


market  makers  to  grant  stops  to  option 
orders.^ 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
33013  (Oct.  4.  1993).  58  FR  53005.  \o 
comments  were  received  on  the 
proposal.  This  order  approves  the  CBOL 
proposal. 

II.  Description  of  the  Proposal 

The  Exchange  states  that  the  purpose 
of  the  Rule  is  to  implement  a 
comprehensive  method  for  executing 
"stopped"  options  transactions  on  the 
Exchange,  comparable  to  stopping  rules 
that  are  in  operation  at  other  exchanges. 
The  proposed  rule  change  provides  that 
an  Exchange  market-maker  ('market- 
maker")  or  designated  primar\-  market- 
maker  ("DPM")  is  authorized,  though 
not  required,  to  grant  a  stop  on  an 
option  transaction  and  that  a  floor 
broker  is  authorized,  but  not  required,  to 
accept  a  stop.  In  addition,  the  proposed 
rule  change  sets  forth  the  conditions 
which  attach  to  a  market-maker's  or 
DPMsgrantingof  a  stop.  ' 

A  "stop"  is  defined  as  a  guarantee 
that  an  option  order  will  be  executed  at 
the  stop  price  or  better.  The  Exchange 
believes  that  the  practice  of  stopping  an 
option  order  provides  many  benefits  for 
marketplace  participants,  market- 
makers  or  DPMs,  floor  brokers,  and 
customers  alike.  The  Exchange  also 
believes  a  stop  benefits  the  customer  bv 
providing  an  opportunity  for  the  floor 
broker  to  try  to  obtain  a  better  price  for 
that  customer  without  risk.  According  to 
the  Exchange,  a  stop  provides  one 
means  whereby  a  floor  broker  may 
satisf\'  the  "due  diligence"  standard 
which  he  or  she  is  required  to  meet 
under  Exchange  rules  and  enables  the 
floor  broker  to  lock  in  a  desirable  price 
while  attempting  to  better  that  price. 
Additionally,  the  Exchange  believes  that 
a  stop  also  provides  the  market-maker  or 
DPM  with  an  opportunity  to  compete 
for  order  flow  by  better  rneetiog  the 
needs  of  floor  brokers,  and  it  provides 
additional  price  discover*-  for  the 
trading  crowd. 

The  conditions  under  which  an 
Exchange  market-maker  or  DPM  may 
grant,  and  a  floor  broker  may  accept,  a 
stop  are  set  forth  in  paragraph  (b)  of  the 
proposed  rule.  First,  a  market-maker  or 
DPM  granting  a  stop  on  a  straight  order 
or  on  only  the  option  portion  of  a  buv- 
wTite  transaction  must  make  the  trading 
crowd  and  the  Order  Book  Official 


'  When  a  market  maker  of  DPM  agrees  to  a  Tioor 
broker's  request  to  "stop"  a  market  order,  the 
market  maker  of  DPM  is  obligated  lo  execute  the 
order  at  the  best  bid  or  offer,  or  better  if  obtainable. 
The  stopped  order  then  tiecomes  the  new  inside  bifl 
or  offer. 
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aware  of  the  ter  ns,  price,  and  size  of  the 
stop.  Second,  a.  I  stopped  orders  must  be 
time-stamped  b  r  the  floor  broker  at  the 
time  the  stop  is  ^nted.  Third,  a 
market-maker  o  DPM  must  be  prepared 
to  execute,  if  requested,  one  or  more 
additional  ordeK  up  to,  but  not  to 
exceed  in  aggregate,  the  total  quantity  of 
contracts  execu  ed  in  the  original 
stopped  transac  ion  at  the  same  stop 
price  or  better.  1  ourth,  floor  brokers  are 
required  to  eith(  t  execute  the  stopped 
order  at  the  stoj  price  and  size  at  the 
time  a  transacti<  n  occurs  in  the  crowd 
at  the  stop  price ,  or  to  release  the 
market-maker  oi  DPM  from  his  or  her 
guarantee.  Final  ly.  proposed  Exchange 
Rule  8.17(b)(5)  <  lescribes  how  a  floor 
broker  must  bid  or  offer  to  improve  on 
the  stop  price  giiarantee:  "In  improving 
on  the  stop  pric^  once  a  floor  broker  has 
accepted  a  stop,  a  floor  broker  must  bid 
no  more  than  or  e  fractional  trading 
increment  less  tjian  the  stop  and  must 
offer  no  more  thin  one  fractional  trading 
increment  great*  t  than  the  stop.  A 
fractional  tradin  g  increment  is  the 
minimum  fractional  change  allowed  for 
bids  and  offers  donsistent  with 
[Exchange)  Rulej  6.42."  When 
attempting  to  belter  the  stop  price,  any 
bid  or  offer  that  Improves  the 
established  market  for  a  particular 
option  series  wquld  be  reflected  on  the 
screen."* 

Paragraph  (c)  )f  the  Rule  establishes 
priority  for  "sto  iped"  orders  over  new 
crowd  orders,  e:  eluding  the  public  limit 
order  book,  whe  a  the  stop  order  is 
properly  grantet  ,  accepted,  and  lime- 
stamped  by  the  loor  broker  at  the  time 
the  stop  is  grant  >d  and  accepted. 
Paragraph  (d)  of  the  Rule  requires  notice 
be  given  to  a  cu<  tomer  by  the  floor 
broker  or  memb<  t  organization  within  a 
reasonably  praci  icable  time  after  that 
customer's  ordei  has  been  stopped- 
Paragraph  (e)  of  he  Rule  details  the 
reporting  requin  ments  appficable  to  the 
execution  of  sto  iped  orders  on  the  tape 
and  on  cards  us*  d  for  reporting" 
Exchange  transa  rtions. 

Paragraph  (f)  (  f  the  Rule  addresses  the 
effect  of  a  tradin  >  hah  on  the  priority 
and  pricing  of  a  itopped  order.  This 
aspect  of  the  Ru  e,  which  the  Exchange 
asserts  is  substai  tially  the  sanre  as  an 
American  Stock  Exchange.  Inc. 
("Amex")  provi?  ion  eoveritig  the  same 
subject,  establisl  es  procedures  for  the 
benefit  of  custor  lers  by  requiring  the 
floor  broker  to  u  «  due  diligence  to 
obtain  any  bettei  price  at  which  an 
option  might  re-  )pen  after  a  halt,  while 
maintaining  pric  rity  at  the  stop  price  if 


'  Teiepiione  convei 
(£OE.UMlSM!pheiil 

RefiuidtioM.  SEC  dm 


<lioti  between  Btirtwrk  Casey. 
.  Youian.  Oehvativr  Pmdmxs 

14.  1SK<4; 


the  reopening  is  at  that  price  or  an 
inferior  price.  Finally,  paragraph  (g)  of 
the  Rule  explidlly  states  that  the 
market-maker  granting  the  stop  is  held 
to  that  guarantee  by  placing  the  liability 
for  correcting  an  erroneous  or  inaccurate 
price  on  the  market-maker  or  DPM  that 
granted  the  stop. 

III.  OiscnssioD 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appfl^ble  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public 
interest. 5  In  addition,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirement  under  Section 
1 1(b)  of  the  Act  and  the  rules 
thereunder  that  require  specialist 
transactions  to  be  consistent  with  the 
maintenance  of  fair  and  orderly 
markets.^ 

Historically,  the  Commission  has  been 
concerned  about  the  practice  of  granting 
stopped  orders.  In  the  1963  Report  of 
the  Special  Study  of  Securities 
Markets.'  the  Commission  commented   . 
that  in  many  instances  "Itjhe  practice  of 
stopping  stock  against  orders  on  the 
specialist's  book  *   *   'involves  too 
great  a  compromise  of  the  specialist's 
fiduciary  obligation  for  personal  profit 
without  any  offsetting  gain  to  his  market 
making  function."*  The  Special  Study's 
concern  with  stopping  stock  was  that 
unexecuted  customer  limit  orders  on  the 
specialist's  book  would  be  bypassed  by 
the  stopped  order.  The  Commission, 
nevertheless,  has  allowed  the  practice  of 
stopping  stock  in  markets  where  the 
spread  is  twice  the  minimum  variation 
because  the  possible  harm  tu  orders  in 
the  book  would  be  offset  by  the 
possibility  of  price  improvement  when 
the  spread  between  the  bid  and  offer  is 
reduced." 


='15U.S.C78f(bi<5)(l««12j.       ,. 

•  1.S  U.S.C  78k  (19e2)  and  17  O-T?  240.1  Ib-l"  The 
Commis.«icn  notes  ibat  CBOE  Rule  8.1  provides  ibat 
"IRIfgiMered  Markei-Makers  are  designaied  as 
spetiiihsJi  on  itie  Exchange  for  dll  purpo.«es  under 
th«  Sti  jriiies  Exchange  Ad  of  1934  and  ihe  Rules 
and  Regulations  rbereundcr."  Accordingly,  niarket- 
makers  are  t  unsidered  speciali:>t&  for  the  purposes  • 
herein. 

'  SEC.  Report  o)  the  Spet  ial  Study  of  .S«.u:i;i€» 
Markfl*  of  ihe  Securities  and  txchanfje  . 
Commission.  H-R.  Doc  No.  »5.  J»ath  Con^.  1st 
Sess.  Pt.  2  (1963) 

"W  at  166. 

"  Spp  ,^mex  R  u  le  1 09ttJ;  ,\ew  York  Si  ock 
Exchange  CNYSE'J  Rule  116.30  The  Comniis,sion 
has  also  approved,  on  a  pilot  program  basis, 
proposals  by  Ihe  NYSE  and  .Amex  ttoat  permit 
slopping  slock  in  mimniurn  vurwltnti  laarkets  under 


The  Commission  believes  that  the 
same  concerns  attendant  to  the  practice 
of  stopping  stock  are  equally  applicable 
to  the  stopping  of  options  orders. 
However,  the  Commission  believes  the 
CBOE  proposal  addresses  adequately 
these  concerns  by  adopting  sufficently 
stringent  safeguards.  For  example,  the 
proposal  requires  a  market-maker  or 
DPM  to  alert  the  trading  crowd  and 
Older  Book  Official  of  the  terras,  price 
and  size  of  the  stop  on  a  straight  order 
or  on  the  option  portion  of  a  buy-write. 
Second,  the  proposal  also  requires  a 
market-maker  or  DPM  to  be  ready  to 
execute  additional  orders  equal  to  the 
total  quantity  of  contracts  executed  in 
the  original  stopped  transaction  at  the 
stopped  price.  The  Commission  believes 
these  conditions  will  serve  to  enhance 
market  depth  and  liquidity  by 
increasing  the  trading  opportunities 
available  to  the  crowd  by  apprising 
them  of  the  order  and  allowing  them  to 
better  the  current  market,  and  by  giving 
other  orders  the  opportunity  to  receive 
the  stopped  price. 

The  proposal  estabUshes  guidelines 
on  how  a  floor  broker  must  improve  on 
the  stop  price.  Once  accepting  a  stop,  a 
floor  broker  may  only  bid  one  fractional 
trading  increment  less  than  the  stop  and 
may  only  offer  one  fractional  trading 
increment  greater  than  the  stop.'o  As  a 
result  of  this  requirement,  the  practice 
of  granting  stops  will  be  limited  to 
markets  "where  the  spread  is  twice  the 
minimum  variation  allowable  (under 
CBOE  Rule  6.42).  Accordingly,  under 
the  CBOE's  proposal,  the  floor  broker's 
requirement  to  gain  price  improvement 
forxhe  stopped  order  will  result  in 
narrowing  the  spread  between  the  bid 
and  offer.  This  narrower  spread  in  the 
quotes  will  be  available  on  the  quotation 
screen  to  all  market  participants,  and 
should  provide  benefits  to  the  market 
that  offset  any  potential  harm  to  the 
customer  limit  order  book. 

The  proposal  also  requires  a  floor 
broker  to  either  immediately  execute  the 
stopped  order  at  the  stop  price  and' size 
when  a  transaction  at  the  same  price  ' 
occurs  in  the  crowd,  or  to  release  the 
market-maker  from  the  guarantee.  The 
Comrnissionhelieves  that  this 
requirement  will  ensure  that  a  floor 
broker  exercises  due  diligence  in  filling 
an  order  at  the  stop  price  while  at  the 
same  time  serving  to  ensure,  once  a 


certain  limiled  circumstances  where  there  it  an 
imtia  lance  on  the  opposite  side  from  ihf  order  fjeinp 
stopped,  and  the  imbalance  is  of  sufficient  size, 
given  the  charatlerislics  of  the  security,  to  seggeM 
the  likelihood  of  price  improvement.  See  Securities 
Exchange  Ad  Release  No.  28999  (Marcn  21. .1991) 
56  FR  12964  {Marrh  28.  1991).  . 

"Minimum  fractional  trading  incremenli  are 
governed  by  CB(JE  Rule  6  42. 


tra.isaction  at  the  stop  price  occurs,  that 
the  market  maker  or  DP.M  is  not  under 
a  limitless  obhgation  to  guarar.tee  the 
order 

The  Commission  also  believes  that  the 
CBOE  proposal  sufficiently  limits  the 
practice  of  stopping  orders  to  situations 
where  the  market-maker  or  DPM 
granting  the  stop  would  not  undulv 
impinge  upon  the  fiduciary  obligations 
to  orders  on  the  public  customer  limit 
order  book^  The  proposal  grants  priority 
to  stopped  orders  over  new  crowd 
orders  only,  and  not  the  public 
castoir.eriimit  order  book.  AdditionalJv. 
when  a  floor  broker  attempts  to  improve 
upon  a  stop  price  guarantee  and  the 
subsequent  bid/offer  matches  the  best 
bid/offer  in  the  customer  limit  order 
book,  in  accordance  with  CBOE  Rule 
6.45.  the  customer  limit  order  will  have 
priority  at  that  price,  should  an 
e.xecution  occur.  The  Commission 
believes  these  are  critical  aspects  of  the 
CBOE  proposal,  in  that  they  are 
'designed  to  enable  market-makers  to 
grant  stops  while  ensuring  that 
customer's  orders  on  the  limit  order 
'oook  will  not  be  disadvantaged.  The 
time  stamping  of  all  Stop  orders  when 
granted  will  establish  an  audit  trail  .and 
provide  a  reliable  method  for 
establishing  priority.  Moreover,  the 
Commission  believes  that  the  CBOE  has 
..adequately  addressed  customer 
notification  concerns,  the  effect  of  a 
trading  halt  on  the  priority  and  pricing 
of  a  stopped  order,  and  reporting 
requirements  applicable  to  the 
execution  of  stopped  orders  on  the  tape. 
Finally,  the  Exchange  has  agreed  to 
issue  an  Information  Circular  to  its 
rnembers  which  will  specify  the  - 
circumstances  under  which  a  stop  may 
be  granted. 

The  Commission  also  believes  that  the 
proposal  is  consistent  with  the 
prohibition  in  Section  11(b)  against 
providing  discretion  to  a  specialist  (or 
market  maker)  in  the  handling- of  an 
order. ''-Section  11(b)  was  designed,  in 
part,  to  address  potential  conflicts  of    ■ 
interest  that  may  arise  as  a  result  of  the 
specialist's  dual  role  as  agent  and 
principal  in  executing  stock  or  option 
transactions.  In  particular.  Congress 
intended  to  prevent  specialists  from 
unduly  influencing  market  trends 
through  their  knowledge  of  market 
interest  from  the  specialist's  book  and 
tbeir  handling  of  discretionarv  agency 
orders.  The  Commission  has  stated  that, 
pursuant  to  Section  11(b).  all  orders 
other  than  market  or  limit  orders  are 
discretionar)-  and  therefore  cannotbe 
accepted  by  speciaHsts. 
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.^fter  careful  review,  the  Commission 
concludes  that  it  is  appropriate  to  treat 
stopped  orders  as  equivalent  to  limit 
orders.  A  limit  .order  is  an  order  to  buv 
or  sell  a  stated  amount  of  option 
contracts  at  a  specified  price,  or  at  a 
better  price  if  obtainable. '^  In  this 
instance,  the  Commission  believes  that 
stopped  orders  are  equivalent  to  limit 
orders  because  once  the  stop  has  been 
granted,  the  market  maker  or  DPM  is 
obligated  to  e.xecute  the  order  at  the  best 
bid  or  offer,  or  better  if  obtainable  As 
with  limit  orders,  the  market  maker  or 
DPM  exercises  no  control  or  discretion 
over  whether  the  order  is  subsequentlv 
executed.  Therefore,  the  Commission 
believes  the  CBOE  proposal  establishes 
sufficiently  stria(ient  guidelines  to 
ensure  that  a  market  maker  or  DP.M 
complies  with  his  market  duties  and 
Section  llfb). 

It' is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  ''^  that  the' 
proposed  rule  change  (SR-CBOE-93- 
30)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  regulation,  pu.-suar.l  to  delegated 
auihonry-.'* 

.Margaret  H.  .McFarland. 

Dep  u  t\  ■  Se-cretan,'. 

IFR  Doc.  94-19107  Filed  a-1-9-;.  6  -Id  dm] 
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[Retease  No.  34-34469;  File  No.  SR-CHX- 
93-19] 

Self-Regulatory  Organizations;  Notice 
of  Amendment  Nos.  1,  2, 3  and  4  to 
Proposed  Rule  Change  by  Chicago 
Stock  Exchange,  Inc.  Relating  to  tt>e 
Creation  of  the  Chicago  Match  System 

.August  1.  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act ").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  April  4.  1994.  Ma\ 
4.  1994.  June  7,  1994  and  July  12.  1994. 
the  Chicago  Stock  Exchange,  Inc. 
("CHX")  filed  with  the  Securities  and 
Exchange  Commission  ('■Commission"J 
Amendment  Nos.  1,2.3  and  4  to  a 
proposed  rule  change '  as  described  in 
Items  I.  II  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulator\-  organization. -=  The 


■•  ■•  5«v'  lupra  note  6. 


' i^w  CBOE  Rule  6.53(bj. 

'M5V.S.C.78s(b)(21  (19821 

"  1  7  CFR  200.30-3(aHl2)  ;i993;. 

'  File  No.  SR-CHX-93-19.  The  proposed  rule 
change  wa  originally  filed  on  August  6.  1993.  a.-.d 
was  published  for  comment  in  Securities  Exchange 
Acl  Release  No.  33542  (Januarv  28.  19941.  59  FR 
5451. 

^  Sff  Letter  Amendment  No.  1  to  SR-CHX-93-19. 
from  David  T.  Rusoff.  Attorney.  Foley  &  Lardaer  lo 
Sar.dy  Sciole.  Special  Counsel.  Division  of  Market 
Regulation.  Commission,  dated  March  29.  1994. 


Commission  is  publishing  this  nobce  to 
solicit  comments  on  Amendment  .Nos. 
1,  2.  3  and  4  to  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulaton,'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Act.  the  Chicago  Stock  Exchange  is 
amending  the  rules  for  its  institutional 
matching  system,  the  Chicago  Match 
(formerly  known  as  the  Match  Market 
Exchange  Facility). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutori  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  tiie 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  I\'  below 
The  self-regulalor\-  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  CHX  submitted  to  the 
Commission  Amendment  Nos.  1.  2,  3 
and  4  to  request  that  the  Commission 
amend  its  proposed  rules  relating  to  the 
proposed  Chicago  Match  System 
{'Chicago  Match"). 

The  purpose  of  Amendment  No  4  is 
to  further  amend  the  proposed  rules 
relating  to  the  Chicago  Match  by  (i) 
changing  the  cross  price  of  the  match  to 
the  mid-point  between  the  consolidated 
best  bid  and  offer  regardless  of  the  size 
of  the  spread;  (ii)  reporting  to  the 
consolidated  tape  or  NASD.^Q  the  crosr. 
price  plus  or  minus  the  average 
■  liquidity  fee  for  each  stock  stated  in 
256ths;  (iii)  limiting  the  maximum 
liquidity  fee  or  liquidity  credit  (received 
or  paid)  to  V2  of  the  spread  of  the 
consolidated  best  bid  and  offer  at  cross 
time  (regardless  of  the  size  of  the 
spread):  and  (iv)  not  permitting  orders 


Letter  Amendmeni  No.  2  to  SR-CH\-93-19.  from 
Ddvid  T.  RufofT.  Attorney.  Foley  ft  L.a.'dnerto 
Sharon  .M  Lawson.  Assisunt  Director.  Division  c! 
Market  Regulation,  dated  May  4. 1994:  l.e!'er 
A.Tiendment  No.  3  to  SR-CHX-93-19.  from  Dax  id 
T  Rusoff.  Attorney.  Foley  ft  Lardner  to  Sharon  M 
Lawson.  Assistant  Director.  Division  o!  Market 
Regulation,  dated  lune  7.  1994.  a.nd  Amendment 
No.  4  to  SR-CHX-93-19.  dated  (ulv  11. 1994 
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liquidity  fee 
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in  a  specialist 
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al  lOve,  this  amendment 
p  -oposed  cross  price  for  the 
As  initially  proposed, 
ers  will  be  executed  at 
within  a  pre-determined 
ndow  period  at  the  market 
iine.  The  market  price 
c<  Iculated  based  upon  the 
lar  issue.  However, 
ing  the  price 
whether  there  is  a  '/h.  'A, 
and  determining  whether 
imbalance, 
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Tape  or  NASDAQ, 
he  Exchange  will  report 
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It  of  the  above  change 
.  limited  price  orders, 
iquidity  fee  or  credit 
and  orders  that  are 
liquidity  fee  or  credit 
idated  best  bid  or 
puted  quantify  (in 
idity  fees  or  credits 
will  be  eligible  to  be 
■rs.  The  Exchange  will 
;  values  to  these  orders 
len  current  consohdated 
fer.  It  is  anticipated  that 
change  will  update  this 
least  ever\-  15  minutes  or 
that  is  possible. 
o  the  above  changes. 

4  changes  how  orders 
s  book  interact  with  the 
and  limits  the  maximum 
fees  and  credits.  As 
s  CQS  quotation  will 
3e  fed  into  the  Chicago 
on  a  real-time  basis, 
/or  ofiifrs  will  be  entered 
Chicago  Match.  Rather 
-  nteraction  with-the  book 
^sues  however,  the  revised 
ter  the  CHX  CQ.S 
the  match  in  all  issuf^s  If 
orders  will  have  the 
of  execution  at  that" 
l,nel. 
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As  stated  above,  the  Chicago  Match 
will  limit  the  maximum  size  of  liquidity 
fees  and  liquidity  credits.  With  respect 
to  the  limitation  of  the  size  ol  liquidity 
fees,  if  a  liquidity  fee  is  greater  than  V2 
of  the  spread  of  the  Consolidated  Best 
Bid  and  Offer  at  cross  time  it  will  be 
reduced  to  V2  of  the  spread  at  cross 
.time.  For  example,  if  V^  ofthe  spread  is 
6V4  cents,  and  an  order  with  a  liquidity 
fee  of  10  cents  entered,  the  maximum 
liquidity  fee  that  order  can  pay  is  6'A 
cents.  Liquidity  credits,  on  the  other 
hand,  will  be  treated  differently  than 
liquidity  fees.  For  liquidity  credits,  the 
Chicago  Match  will  not  permit  liquidity 
credits  to  be  received  in  an  amount 
greater  than  V2  of  the  spread  of  the 
Consolidated  Best  Bid  and  Offer.  For 
example,  if  the  spread  ofthe 
Consolidated  Best  Bid  and  Offer  at  cross 
time  was  V2,  the  maximum  liquidity 
credit  allowed  would  be  25  cents.^  If  an 
order  was  entered  with  a  liquidity  credit 
greater  than  25  cents,  the  user  would 
have  an  option  of  either  having  the 
liquidity  credit  reduced  to  the 
Consolidated  Best  Bid  and  Offer  or 
having  the  order  be  excluded  from' the 
match. 

The  final  change  proposed  by  this 
amendment  concerns  short  sales  In 
order  to  ensure  that  any  order  to  sell 
short  can  have  no  market  impact  and 
not  contribute  to  a  volume  weighted 
average  liquidity  fee  that  is  less  than  the 
middle  ofthe  spread,  no  order  to  sell 
short  will  be  permitted  to  be  executed 
if  it  includes  a  liquidity  fee.  Liquidity- 
credits,  however,  will  be  allowed. 

In  addition  to  the  amendments 
submitted  in  Amendment  No.  4.  the 
Exchange  also  made  changes  to  the 
Chicago  Match  Rules  in  Amendment 
Nos.  1,  2  and  3.  Amendment  No.  1 
changed  the  name  of  this  proposed 
svstem  from  "Match  Market  Exchange" 
(•'MMX")  to  "Chicago  Match". 
Amendment  No.  1  changed  the 
definition  of  size  conditions  (in  Ruin 
2(ab))  to  be  considered  for  a  near  match 
to  be  a  specific  number  entered  by  the 
I'ser  instead  ofthe  former  procedure  of 
designating  the  size  conditions  as 
"small."  "medium,"  and  "large."' 
Amendment  No.  1  required  that 
liquidity  "fees  and  credits  be  entered  in 
cents  and  entered  relative  to  the 
Consolidated  Best  Bid  and  Offer  at  cross 
time  or  entered  as  a  computed  quantity 
(in  Rule  6(e)(9)).  Amendment  No.  1  also 
made  technical  changes  and  corrections 
that  do  not  affect  the  substanceof  the 
proposal  and  made  other  substantive 
changes  that  subsequently  were 
amended. 


'  This  vkouid  be  '  ^  o!  the 
.s  25  cevM. 


.  f-p:ecc  o:  ■  -  ' 


Amendment  No.  2  changed  the 
definition  of  "Near  Match"  (in  Rule 
2(w))  to  clarif>'  that  it  means  two  orders 
for  a  particular  security  in  which  (i)  the. 
number  of  shares  of  each  order  equals 
or  exceeds  the  minimum  size  specified 
by  the  other  order;  and  (ii)  the  Liquidity 
Credit  required  by  one  side  is  greater 
than  the  Liquidity  Fee  offered  by  the 
other  side.  Amendment  No.  2  clarified 
the  meaning  and  intent  of  proposed 
Rule  6(e)(8)  which  permits  a  user  to 
enter  another  user's  name  in  order  to 
prevent  any  matches  between  those  two 
users,  thereby  excluding  certain  users 
when  necessary  to  comply  with  ERIS.A. 
Amendment  No.  2  also  clarified  the 
meaning  and  intent  of  proposed  Rule 
6(e)(7)  which  permits  a  user  to  exclude 
an  entire  category  of  contra  parties. 
Amendment  JMo.  2  further  clarified  that 
Conditional  Orders  may  not  be 
Displayed  Orders  and  tliat  all 
confirmations  will  comply  with  the 
requirements  of  Rule  10l>-10  under  the  • 
Act;  aiKl  it  noted  that  non-member  users 
will  be  required  to  have  SlD  million  for 
investment  purposes. 

Amendment  No.  3  amended  Rule  3  to 
delete  references  to  the  Exchange         J 
permitting  orders  for  securities  that  are 
not  listed  or  admitted  to  unlisted 
trading  privileges  on  the  Exchange  ta.be 
entered  into  the  Chicago  Match  System. 
.Amendment  No.  3  also  made 
substaritive  changes  to  proposed  Rule" 
9(b)  (which  attempted  to  eliminate  any 
argument  that  trades  executed  in  the 
Chicago  Match  could  trade  through 
other  market's  published  quotations) 
which  were  subsequently  amended  in 
Amendment  No.  4. 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  "the 
Securities  Exchange  Act  of  1934  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

IB  I  Self-Regulatory  Organization  "s 
Statement  on  Burden  on  Competition. 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
ofthe  proposed  rule  change. 

ICj  Self-Regulatory  Organization  i 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

.N'o  comments  were  solicited  or 
received. 

in.  Date  of  Effectiveness  ofthe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  ofthe  date  oi 
publication  of  this  notice  in  the  Federal 
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Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  b&  appropriate  and 
publishes  its  reasons  for  so  finding  or  ' 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
ivhether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  *vritten  submissions 
ihould  fife  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  fifth  Street,  NW.. 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  - 
pronsions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  principal  office  ofthe  above- 
referenced  «elf-reguIatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-CHX-«J-1 9  and  should  be 
submitted  by  August  22, 1994. 

For  the  Commis.sion  by  the  Division  of 
.  Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-19157  Filed  6-4-94;  6  45  am! 
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Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Computer  Data  Systems, 
Inc.,  Corrmon  Stock,  $0.01  Par  Value) 
File  No.  1-6002 

August  X.  1994. 

Computer  Data  Systems,  Inc. 
( "Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Boston  Stock  Exchange.  Inc.  J["BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 


listing  and  registration  include  the 
following: 

According  to  the  Company,  its 
Common  Stock  is  listed  on  the  BSE. 
According  to  the  Company,  nearly  all  of 
the  trading  volume  ofthe  Company's 
Common  Stock  is  now  transacted 
through  NASDAQ/NMS  and  the 
Company  does  not  believe  that  the 
limited  benefit  it  would  obtain  through 
continuation  of  its  listing  on  the  BSE 
would  justify  the  cost  and  expense 
involved. 

Any  interested  person  may.  on  or 
before  August  22. 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  ofthe  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  nr^atter. 

For  the  Gommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kat2. 

Secretary. 

jFR  Doc.  94-19108  Filed  ft-4-^4;  6:45  ami 
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Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Maxxim  Medical,  Inc., 
Common  Stock.  $.001  Par  Value;  6'/4% 
Convertible  Subordinated  Debentures 
Due  2003)  File  No.  1-10600 

August  1.  1994. 

Maxxim  Medical.  Inc.  ("Company") 
has  filed  an  application  %vith  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  American 
Stock  Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities -Crom 
listing  and  registration  include  the 
followine: 

Accoroung  to  the  Company,  in 
addition  to  being  listed  on  the  Amex.  its 
common  stock  and  convertible 
subordinated  debentures  are  listed  on 
the  New  York  Stock  Exchange,  Inc. 
("NYSE").  The  Company's  common 
stock  and  6V4%  Convertible 
Subordinated  Debentures  commenced 
trading  on  the  NYSE  at  the  opening  of 


business  on  December  22, 1993  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  Common  Stock  and  6V4% 
Convertible  Subordinated  Debentures 
from  listing  on  the  Amex,  the  Company 
considered  the  direct  and  indirect  costs 
and  expenses  attendant  in  maintaining 
the  dual  listing  of  its  Common  Stock 
and  6V4%  Convertible  Subordinated 
Debentures  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  Common  Stock  and  6V4% 
Convertible  Subordinated  Debentures 
and  believes  that  dual  listing  would 
fragment  the  market  for  the  Common 
Stock  and  6%%  Convertible 
Subordinated  Debentures. 

Any  interested  person  may.  on  or 
before  August  22. 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington".  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a   - 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

fonathan  G.  Katz. 

Secretary. 

|FR  Doc.  94-l"9I09  Filed  8-4-94;  8  45  ami 
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[Release  No.  35-2S094] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

luly  29.  1994. 

Notice  is  hereby  given  that  the 
following  fihng(sj  has/have  been  made 
with  the  Commission  pursuant  ti 
provisions  ofthe  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appiication(s) 
and/or  declaration(s)  for  complete 
statements  ofthe  proposal  tra:isaction(s) 
sum.marized  below.  'The  application(s) 
and/or  declaratioa(s)  and  any 
amendments  thereto  is/are  available  for 
public  inspection  th.'Dugh  the 
Coiiunission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicalion(s)  and/or  declaration(s) 
should  submit  their  views  in  wnting  by 
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August  22, 
Securities 
Washington 
copy  on  the 
declarant(s) 
below.  Proof 
in  case  of  an 
certificate) 
request.  Any 
identify 
law  that  are 
requests  will 
if  ordered,  ar 


1)94  1 

and 


any  notice  or 
After  said  da 
or  declarat 
maybe 
become  effec 


10]  1 
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to  the  Secretary, 
Exchange  Commission, 
DC  20549,  and  serve  a 
1  elevant  applicant(s)  and/or 
the  address(es)  specified 
of  service  (by  affidavit  or, 
attorney  of  law,  by 

Id  be  filed  with  the 
request  for  hearing  shall 
specifically  the  issues  of  fact  or 
isputed.  A  person  who  so 
be  notified  of  any  hearing, 
d  will  receive  a  copy  of 
order  issued  in  the  matter, 
e,  the  application(s)  and/ 
(s).  as  filed  or  as  amended, 
grantfed  and/or  permitted  to 


ive. 


Georgia  Pow  ;r  Company  (70-8443) 

Georgia  Po  ^-er  Company  ("Georgia 
Power"),  333  Piedmont  Avenue,  N.E., 
Atlanta,  Geoigia  30308,  a  wholly-owned 
electric  publ  c-utility  subsidiary 
company  of  he  Southfem  Company,  a 
registered  ho  ding  company,  has  filed 
an  applicatio  i-declaration  under 
Sections  6(a)  7,  9(a),  10  and  12(d)  of  the 
Act  and  Rule  i  44  and  54  thereunder. 

Georgia  Po  ver  proposes  to  enter  into 
a  loan  agreen  ent  or  installment  sales 
agreement  (",  Agreement")  on  or  before 
December  31  1997  in  connection  with 
the  issuance  ind  sale  by  the 
Development  Authority  of  Burke 
County,  Geor  ;ia  ("Authority")  of  $60 
million  aggre  ;ate  principal  amount  of 
its  Pollution  i  ^lontrol  Revenue  Bonds 
(Georgia  Pow  jr  Company  Plant  Vogtie 
Project),  Sixtl  Series  1994  ("Revenue 
Bonds  ").  Th(  Revenue  Bonds  will  be 
issued  to  refii  lance  the  costs  of  certain 
pollution  cor  trol  and/ or  sewage  and 
solid  waste  d  sposal  facilities  at  Georgia 
Power's  facili  ties  located  in  Burke 
County. 

The  Reveni  le  Bonds  will  bear  an 
interest  rate  e  qual  to  6.375%  per 
annum,  whic  i  may  be  convertible  to  a 
rate  that  fluct  aates  in  accordance  with 
a  specified  pr  ime  or  base  rate  or  rates  or 
may  be  deten  lined  pursuant  to  certain 
remarketing  c  r  auction  procedures.  The 
Authority  has  entered  into  underwriting 
arrangements  pursuant  to  which  the 
underwriters  will  purchase  the  Revenue 
Bonds  from  tl  le  Authority  at  a  purchase 
price  of  lOCX  of  the  principal  amount 
thereof.  Georj  ia  Power  will  pay  the 
underwriting  fee,  which  is  equal  to 
1.498%  of  the  aggregate  principal 
amount  of  the  Revenue  Bonds.  Such 
arrangements  will  result  in  a  true 
interest  cost  t )  Georgia  Power  of  6.489% 
per  annum. 

The  Reveni  e  Bonds  will  mature  on 
August  1,  202  4  and  may,  if  it  is  deemed 
advisable  for  )urposes  of  marketability, 
be  entitled  to  iie  benefit  of  a  mandatory 


redemption  sinking  fund  calculated  to 
retire  a  portion  of  the  aggregate 
principal  amount  of  the  Revenue  Bonds 
prior  to  maturity. 

Pursucint  to  the  Agreement,  the 
Authority  will  lend  to  Georgia  Power 
the  proceeds  of  the  sale  of  the  Revenue 
Bonds.  Under  the  Agreement,  Georgia 
Power  will  pay  the  Authority  amounts 
at  times  and  in  amounts  which  shall 
correspond  to  the  payments  with 
respect  to  the  principal  of,  premium,  if 
any,  and  interest  on  the  related  Revenue 
Bonds  whenever  and  in  whatever 
manner  the  same  shall  become  due, 
whether  at  stated  maturity,  upon 
redemption  or  declaration  or  otherwise. 

Proceeds  from  the  sale  of  the  Revenue 
Bonds  will  be  deposited  with  a  trustee 
("Trustee")  under  an  indenture  to  be 
entered  into  between  the  Authority  and 
the  Trustee,  pursuant  to  which  such 
Revenue  Bonds  are  to  be  issued  and 
secured.  Also,  the  Agreement  will 
provide  for  the  assignment  to  the 
Trustee  of  the  Authority's  interest  in, 
and  of  the  monies  receivable  by  the 
Authority  under,  the  Agreement. 

Georgia  Power  may  be  required  to 
purchase  any  of  the  Revenue  Bonds,  or 
any  of  the  Revenue  Bonds  may  bo 
subject  to  mandatory  redemption,  at  any 
time  if  the  interest  thereon  is 
determined  to  be  subject  to  federal 
income  tax.  Also  in  the  event  of 
taxability,  interest  on  those  Revenue 
Bonds  may  be  effectively  converted  to  a 
higher  rate,  and  Georgia  Power  also  may 
be  required  to  indemnify  the 
bondholders  against  any  other  additions 
to  interest,  penalties  and  additions  to 
tax. 

Georgia  Power  currently  has 
outstanding  certain  first  mortgage  bonds 
issued  under  an  indenture  dated  as  of 
March  1, 1941  between  Georgia  Power 
and  Chemical  Bank,  as  trustee,  as 
supplemented  and  amended 
( "Mortgage").  In  order  to  obtain  the 
benefit  of  ratings  for  the  Revenue  Bonds 
equivalent  to  the  rating  of  these 
mortgage  bonds,  Georgia  Power  will 
deliver  to  the  Trustee  a  series  of  first 
mortgage  bonds,  to  be  issued  under  the 
Mortgage,  as  collateral  for  its  obligations 
to  the  Authority  related  to  the  Revenue 
Bonds  ("Collateral  Bonds").  The 
aggregate  principal  amount  of  such 
Collateral  Bonds  would  be  equal  to 
either:  (1)  the  principal  amount  of  the 
related  Revenue  Bonds,  if  the  Collateral 
Bonds  are  interest-bearing;  or  (2)  the 
sum  of  such  principal  amount  of  those 
Revenue  Bonds  plus  interest  payments 
thereon  for  a  specified  period,  if  the 
Collateral  Bonds  are  not  interest- 
bearing.  The  Collateral  Bonds  will 
mature  on  the  maturity  date  of  the 
Revenue  Bonds. 


The  proceeds  from  the  sale  of  the  . 
Revenue  Bonds  will  be  applied  by 
Georgia  Power  to  the  redemption  of 
$126,725  miUion  principal  amount  of 
Development  Authority  of  Burke  County 
(Georgia),  12%  Pollution  Control 
Revenue  Bonds  (Georgia  Power 
Company  Plant  Vogtie  Project),  Third 
Series  1984. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  fo 
delegated  authority. 

Margaret  H.McFarland, 

Deputy  Secretary. 

II-'R  Doc.  94-19088  Filed3-J-94:  8:45  iim| 
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Valmora  Partners,  L.P.;-Notice  of 
Application 

July  29,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC").   ■ 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Advisers  Act  of  1940  (the  "Advisers 

Act"). 

APPLICANT:  Valmora  Partners.  LP. 
RELEVANT  ACT  SECTION:  Sections  206A 
and  205(a)(1). 

SUMMARY  OF  APPLICATION:  Applicant  is  a 
limited  partnership  that  a  family  formed 
to  facilitate  investments  of  family  trusts 
and  custodianships,  and  it  requests  an 
order  to  permit  registered  investment 
advisers  to  charge  it  performance-based 
advisory  fees. 

FILING  DATE:  The  apphcation  was  filed 
on  April  29,  1994  and  amended  on  Julv 
29,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  applicant  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  23,  1994  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  c/o  Marsh  Operating 
Company,  Suite  3400, 1999  Bryan 
Street,  Dallas,  Texas  75201. 


FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202)- 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  ' 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Texas  limited 
partnership  that  a  particular  family 
formed  to  facilitate  and  simplify 
investments  of  multiple  family  trusts 
and  custodianships.  Applicant  is 
excepted  from  registration  under  the 
Investment  Company  Act  of  1940,  under 
section  3(c)(1).  Applicant  requests  an 
order  under  section  206A  of  the 
Advisers  Act  that  would  grant  an 
exemption  from  section  205(a)(1)  of  that 
Act  to  permit  registered  investment 
advisers  to  charge  it  performance-based 
advisory  fees. 

2.  Applicant's  general  partners,  Tom 
F.  Marsh,  is  responsible  for  making 
investment  decisions  for  applicant.  Mr. 
Marsh  is  the  chief  executive  officer  and 
the  sole  owner  of  March  Operating 
Company  ("MOC"),  an  oil  and  gas 
exploration  and  production  company. 
Mr.  Marsh's  wife,  his  mother,  one  of  his 
brothers,  MOC,  two  long-term  family 
employees,  fifteen  trusts  established 
under  Texas  law,  and  four 
custodianships  established  under  the 
Texas  Uniform  Gifts  to  Minor's  Act  (the 
"UGMA")  are  the  limited  partners  of 
applicant.  Thus,  each  of  the  limited 
partners  is  either:  (a)  A  Marsh  family 
member;  i  (b)  an  entity  wholly-owned 
by  Mr.  Marsh;  (c)  a  long-term  family 
employee;  ^  or  (d)  a  trust  or 
custodianship  having  Marsh  family 
members  as  beneficiaries  and  a  Marsh 
family  member  or  a  long-term  family 
employee  as  trustee  or  custodian.  The 
trustee  or  custodian  makes  the  decision 
for  each  of  the  relevant  entities  to  invest 
in  applicant. 

3.  Applicant  is  essentially  a  family 
investment  vehicle,  and  no 
management,  performance,  or  other  fee 
is  charged  to  the  limited  partners.  Mr. 
Marsh  acts  as  applicant's  general 


'  The  term  "family  member,"  as  used  herein, 
means:  (i)  Mr.  Marsh;  (ii)  Mr.  Marsh's  mother:  (iii) 
Mr.  Marsh's  brothers;  (iv)  Mr.  Marsh's  children;  (v) 
any  and  all  of  the  spouses  and  issue  (lineal  and 
adopted)  of  individuals  in  categories  (i).  (iii).  and 
(iv):  and  (vi)  siblings  of  spouses  referred  to  in  (v). 

^The  term  "long-term  family  employee."  as  used 
herein,  means:  a  senior-level  manager  with  five  or 
more  years'  employment  by  one  or  more  (a)  Marsh 
family  members,  and/or  (b)  entities  in  which  Marsh 
family  members  own  beneficially  more  than  25%. 


partner  without  any  compensation. 
Applicant  reimburses  MOC  for  direct 
costs  it  incurs  in  providing  certain 
.  administrative  and  support  services  to 
applicant,  such  as  preparing  appHcant's 
financial  statement  and  making  and 
keeping  its  books  and  records. 

4.  Virtually  all  of  appHcant's  assets 
consist  of  limited  partnership  interests 
of  privately  placed  investment  limited 
partnerships.  These  limited 
partnerships  are  not  registered  as 
investment  companies  in  reliance  on 
section  3(c)(1)  of  the  Investment 
Company  Act,  and  they  are  charged 
performance-based  advisory  fees  by 
investment  advisers.  Neither  applicant, 
nor  any  Marsh  family  member  or  long- 
term  family  employee  who  acts  as 
trustee  or  custodian  of  any  of  the  trusts 
or  custodianships  that  are  limited 
partners  of  applicant  is  an  affiliated 
person  of  any  adviser. 

Legal  Analysis 

1.  Section  205(a)(1)  of  the  Advisers 
Act  generally  prohibits  a  registered 
investment  adviser  from  receiving 
compensation  on  the  basis  of  a  share  of 
capital  gains  in  or  capital  appreciation, 
of  a  client's  account.  Section  206A  of 
the  Advisers  Act  provides  that  the  SEC 
may  exempt  any  person  or  transaction 
from  any  provision  of  the  Advisers  Act 
"if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  [the  Advisers  Act]." 

2.  Rule  205-3  provides  an  exemption 
from  the  prohibition  against 
performance-based  compensation  in 
section  205(a)(1)  provided  that  the 
conditions  of  the  rule  are  satisfied. 
Paragraph  (b)(1)  of  the  rule  requires 
each  client  entering  into  an  investment 
advisory  contract  that  provides  for  such 
compensation  to  be:  (a)  a  natural  person 
or  a  company  who  immediately  after 
entering  into  the  contract  has  at  least 
$500,000  under  management  of  the 
investment  adviser;  or  (b)  a  person  who 
the  registered  investment  adviser 
reasonably  believes  prior  to  entering 
into  the  contract,  is  a  natural  person  or 
a  company  whose  net  worth  at  the  time 
the  contract  is  entered  into  exceeds 
$1,000,000.  Paragraph  (b)(2)  of  the  rule 
provides  that  the  term  "company"  does 
not  include  a  private  investment 
company  such  as  applicant  unless  each 
of  its  equity  owners  is  a  natural  person 
or  a  company  as  defined  therein  that 
meets  the  eligibility  requirements  of 
paragraph  (b)(1)  of  the  rule.  A  trust  is 
expressly  included  within  the  definition 
of  "company."  Applicant  believes  that  a 
custodianship  should  be  viewed  as  a 


type  of  trust  for  this  purpose  because, 
under  UGMA,  a  custodian  is  a  fiduciary 
whose  duties  and  powers  are  similar  to 
those  of  a  trustee. 

3.  Mr.  Marsh,  his  wife,  his  mother,  his 
brother,  MOC,  the  long-term  family 
employees,  and  five  of  the  fifteen  trusts 
qualify  under  the  client  eligibility 
requirements  of  rule  205-3(b).  The 
remaining  ten  trusts  and  the  four 
custodianships  (the  "non-qualifying 
trusts")  do  not  individually  satisfy  the 
requirements  of  the  rule.  Thus, 
applicant  requests  an  exemption  under 
section  206A  from  section  205(a)(1)  to 
let  it  invest  in  privately  placed  limited 
partnerships  that  are  managed  bv    ' 
registered  investment  advisers  that 
charge  performance  fees.  Applicant 
requests  that  the  relief  also  cover 
applicant  in  the  event  that  trusts  and 
custodianships  formed  in  the  future 
having  family  members  or  long-term 
family  employees  as  trustee  or 
custodian  may  become  limited  partners 
of  applicant.  Such  future  trusts  and 
custodianships  will  comply  with  the 
representations  set  forth  in  the 
application. 

4.  The  client  eligibility  requirements 
of  rule  205-3  reflect  the  SEC's 
recognition  that  certain  high  net  worth 
clients  have  the  capacity  to  bear  the 
perceived  additional  risks  of 
performance  fees,  as  well  as  the  ability 
to  protect  themselves  adequately  against 
the  potential  abuses  of  performance 
fees.  Applicant  is  unable  to  rely  on  the 
rule  because  the  non-qualifying  trusts 
do  not  meet  the  $500,000  under 
management  or  $1,000,000  net  worth    - 
requirement.  However,  applicant 
believes  that  exemptive  relief  from 
section  205(a)(i)  is  appropriate  because: 
(a)  the  individuals  charged  with  making 
the  investment  decisions  for  appUcant 
and  the  non-qualifying  trusts  satisfy  the 
net  worth  requirements,  are  financially 
sophisticated,  and  are  fully  able  to 
assess  the  potential  risks  of  performance 
fees;  (b)  the  trustees  and  custodians  of 
the  non-qualifying  trusts  are  either  close 
family  members  or  long-term  family 
employees,  have  substantial  assets 
invested  in  applicant  and  are  therefore 
subject  to  the  same  risks  as  the 
beneficiaries;  and  (c)  the  net  worth  of 
each  beneficiary  of  the  non-qualifying 
trust  exceeds  $1,000,000.  Applicant 
believes  the  beneficiaries  of  the  non- 
qualifying trusts  are  wealthy  investors 
who,  together  with  the  trustees  and 
custodians,  can  understand  the  effect  on 
their  investment  of  performance-based 
compensation  and  bear  the  potential 
risks  of  such  fees. 

5.  Because  those  exercising 
investment  authority  for  the  non- 
qualifying trusts  have  such  intimate  and 
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Agrfc€^nents 
The  Week  Ended  July  29, 


ing  Agreements  were  filed 
of  Transportation 
p^visions  of  49  U.S.C  412 
may  be  filed  within 
of  filing. 
49679 
July  25,  1994 
Members  of  the  International 
Association 
Fares  0438  dated  July 
US-UK  Add-ons 
(Resolution  015b) 

>sed  Effective  Date:  October  1, 


'C12 


Nur\ber:  49681 

July  27, 1994 
Members  of  the  International 

sport  Association 
P  (\C/Reso/385  dated  July  14, 
nally  Adopted  Resolutions 
■22 

Effective  Date:  Nov.  1. 1994 
loted  otherwise) 
Nurnber:  49684 

July  27, 1994 
Nfembers  of  the  International 
Tra  isport  Association 

ifcai  Reso/P  1036  dated  July 
South  Pacific  Resolutions 
27 
effective  Date:  October  1 , 


49688 
July  29,  1994 

of  the  International 
sport  Association 

Telex  Reso  024f—     • 


Botswana 
Proposed  Effective  Date:  August  1, 

1994 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
|FR  Doc  94-19146  Filed  8  4  94;  8:45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  0  During  the  Week 
Ended  July  29, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DO!  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49682 
Date  filed:  July  27,  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  24, 1994 
Description:  Apphcation  of  Surplus 
Air,  dA)/a  Leisure  Jet.  pursuant  to 
Section  401(d)(3)  of  the  Act,  and 
Subpart  Q  of  the  Regulations,  for  a 
Certificate  of  Public  Convenience 
and  Necessity  authorizing  interstate 
and  overseas  charter  air 
transportation. 
Docket  Number:  49683 
Date  filed:  ]u\y  27, 1994 
Due  Date  for  Answers,  Confonuing 
Applications,  or  Motion  to  Modify 
Scope:  August  24, 1994 
Description:  Application  of  Surplus 
Air,  Inc.,  d/b/a  Leisure  Jpt,  pursuant 
to  Section  401(d)(3)  of  ilie  Act  and 
Subpart  Q  of  the  Regulations  for  a 
Certificate  of  Public  Convenience 
and  necessity  authorizing  Foreign 
Charter  Air  Transportation. 
Docket  Number:  49686 
Date  filed:  July  28, 1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  25, 1994 
Description:  Apphcation  of 
Continental  Airlines,  Inc.,  pursuant 
to  Section  49  U.S.C  Section 
4 1 1 1 0(a)  and  Subpart  Q  of  the 
Regulations,  requests  the 
Department  to  add  the  following 


condition  to  its  certificates  of  public 
convenience  and  necessity  for 
Routes  29-F,  59.  82-F,  157. 165, 
381,  383,  482.  509.  514,  and  629:  (  ) 
The  holder  is  authorized  to 
combine  services  on  this  certificate 
with  its  other  services  authorized 
by  certificate  and  exemption, 
provided  however,  that  such 
operations  are  in  compliance  with 
applicable  bilateral  aviation 
agreements. 
Docket  Number:  49689 

Date  filed:  July  29. 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  26. 1994 

Description:  Application  of  Soho 
Express  Sky  Lines,  Inc.,  pursuant  to 
Section  401(d)(1)  of  the  Act  and 
Subpart  Q  of  the  Regulations  for  the 
issuance  of  a  Certificate  of  Public 
Convenience  and  Necessity  so  as  to 
authorize  Soho  to  provide 
scheduled  foreign  transportation  of 
persons,  property  and  mail  between 
various  points  in  the  United  States 
(U.S.)  and  the  United  Kingdom 
(U.K.)  (New  York-London 
(Stansted). 
Docket  Number:  49690 

Date  filed:  ]uly  29. 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  26, 1994 

Description:  Application  of  Viking 
International  AirUnes.  Inc.,  d/b/a 
Eagle  Airlines,  pursuant  to  Section 
401(d)(3)  of  the  Act  and  Subpart  Q 
of  the  Regulations,  to  engage  in 
foreign  charter  air  transportation  of 
persons,  property,  and  mail: 
Between  any  point  in  any  State  of 
the  United  States  or  the  District  of 
Columbia,  or  any  territory  or 
possession  of  the  United  States,  and 
any  point  outside  thereof. 
Docket  Number:  48075 

Date  filed:  ]uly  28, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  25, 1994 

Description:  Sixth  Amendment  to 
Applicafion  of  Laker  Airways 
(Bahamas)  Limited,  pursuant  to 
Section  402  of  the  Act  and  Subpart 
Q  of  the  Regulations,  amends  its 
currently  pending  application  to 
permit  Laker  to  add  the  co-terminal 
points  Greenville/Spartanburg,  SC 
and  Detroit,  MI  to  the  co-terminal 
points  Laker  has  applied  to  serve 
from  Freeport,  Bahamas. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division.  ' 
(FR  Doc.  94-19145  Filed  8-4-94;  8:45  ami 
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Coast  Guard 

[CGD8-94-017] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Solicitation  for 
Membership 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  solicitation  for  new 

members. 

SUMMARY:  The  U.S.  Coast  Guard  has 
extended  the  deadline  for  applications 
for  appointment  to  membership  on  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee. 
DATES:  Requests  for  applications  should 
be  received  no  later  than  August  19, 
1994.  Completed  applications  should  be 
returned  no  later  than  September  2. 
1994. 

ADDRESSES:  Persons  interested  in 
applying  should  WTite  to  Commander, 
Eighth  Coast  Guard  District  (oan).  Hale 
Boggs  Federal  Building,  501  Magazine 
Street,  New  Orleans,  LA  70130-3396. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Monty  Ledet,  USCG,  Executive 
Secretarj',  Houston/Galveston 
Navigation  Safety  Advisory  Committee, 
c/o  Commander  Eighth  Coast  Guard 
(oan).  Room  1211,  Hale  Boggs  Federal 
Building,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396,  telephone 
number  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  shall  consist  of  eighteen 
members,  who  have  particular  expertise, 
knowledge,  and  experience  regarding 
the  transportation,  equipment,  and 
techniques  that  are  used  to  ship  cargo 
and  to  navigate  vessels  in  the  inshore 
and  the  offshore  waters  of  the  Gulf  of 
Mexico: 

(1)  Two  members  who  are  employed 
by  the  Port  of  Houston  Authority  or 
have  been  selected  by  that  entity  to 
represent  them. 

(2)  Two  members  who  are  employed 
by  the  Port  of  Galveston  or  the  Texas 
City  Port  Complex  or  have  been  selected 
by  those  entities  to  represent  them. 

(3)  Two  members  from  organizations 
that  represent  shipowners,  stevedores, 
shipyeu-ds,  or  shipping  organizations 
domiciled  in  the  State  of  Texas. 

(4)  Two  members  representing 
organizations  that  operate  tugs  or  barges 
that  utilize  the  port  facilities  at 
Galveston,  Houston,  and  Texas  City  Port 
Complex. 

(5)  Two  members  representing 
shipping  companies  that  transport  cargo 
fi-om  the  Ports  of  Galveston  and  Houston 
on  liners,  break  bulk,  or  tramp  steamer 
vessels. 

(6)  Two  members  representing  those 
who  pilot  or  command  vessels  that 


utilize  the  Ports  of  Galveston  and 
Houston. 

(7)  Two  at-large  members  who  may 
represent  a  particular  interest  group  but 
who  utilize  the  port  facilities  at 
Galveston,  Houston,  and  Texas  City. 

(8)  One  member  representing  labor 
organizations  which  load  and  unload 
cargo  at  the  Ports  of  Galveston  and 
Houston. 

(9)  One  member  representing  licensed 
merchant  mariners  other  than  pilots, 
who  perform  shipboard  duties  on 
vessels  which  utilize  the  port  facilities 
of  Galveston  and  Houston. 

(10)  One  member  representing 
environmental  interests. 

(11)  One  member  representing  the 
general  public. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women. 

The  purpose  of  the  committee  is  to 
provide  local  expertise  on  such  matters 
as  communications,  surveillance,  traffic 
control,  anchorages,  aids  to  navigation, 
and  other  related  topics  dealing  with 
navigation  safety  in  the  Houston/ 
Galveston  area  as  required  by  the  Coast 
Guard.  The  committee  normally  meets 
three  times  a  year  at  various  locations  in 
the  Houston/Galveston  area.  Members 
serve  voluntarily,  without  compensation 
from  the  Federal  Government  for  salary, 
travel,  or  per  diem.  Term  of  membership 
will  not  exceed  the  expiration  of  the 
charter,  October  1. 1996. 

Dated:  July  20. 1994. 

R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  94-19175  Filed  8-4-94;  8:45  am) 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-28] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fi-om  specified 
requirements  of  the  Federal  Aviation 


Regulations  (14  CFR  Chapter  1), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  25,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  1. 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocAref  No.  ;008SW. 

Petitioner:  Bell  Helicopter  Textron, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
29.1303(g)(1). 

Description  to  Relief  Sought:  To  allow 
the  use  of  a  required  standby  attitude 
indicator  for  all  Bell  Helicopter  Model 
412  series  type  designs  that  will  provide 
useable  indication  through  flight 
attitudes  of  +/  -  60  degrees.  The 
standards  require  useable  indication 
through  flight  attitudes  of  +/  -  80 
degrees  pitch. 

Docket  No.:  26936. 

Petitioner:  Woods  Air  Fuel,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9. 

Description  to  Relief  Sought:  To 
permit  Woods  Air  Fuel,  Inc.,  to  increase 
the  zero  fuel  weight  and  landing  weight 
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by  5  percent  f  rom  its  DC-6  aircraft, 
serial  numbei  43522,  registration 
number  NaSltTA 

Docket  No..  27155 

Petitioner:  i  laab  Aircraft  AB 

Sections  of\he  FAR  Affected:  14  CFR 
25.562(c)(5). 

Description  to  Relief  Sought:  To 
extend  Exemf  tion  No.  5623,  as 
amended,  whjch  granted  partial 
exemption  frojm  the  HIC  requirements  of 
§  25.562(c)(5)  for  the  front  row 
passenger  sea:  s,  and  the  floor 
deformation  r  Kjuirements  of 
§  25.562(b)(2)  for  cockpit  seats. 

Docket  No.:  27739. 

Petitioner:  ( laptain  Edward  R.  Collins. 

Sections  of\he  FAR  Affected:  14  CFR 
121.383(c) 

Description  to  Relief  Sought:  To 
permit  Captaii  i  Collins  to  pilot  an 
aircraft  operated  under  part  121  of  the 
FAR  after  he  qas  reached  his  60th 
birthday. 

Docket  N0.427786. 

Petitioner:  I  louglas  Aircraft  Company. 

Sections  of  \he  FAR  Affected:  14  CFR 
91.511. 

Description  to  Relief  Sought:  To 
permit  an  ope:  Btor  to  dispatch  MD-1 1 
and  derivative  aircraft  with  one  Flight 
Management  Computer  inoperative. 

Docket  No.:  27788. 

Petitioner:  £  an  Bernardino  County 
Sheriffs  Depa  Iment. 

Sections  of  1  be  FAR  Affected:  14  CFR 
133.1  (a)  and  (  d)  and  135.1(a)(3). 

Description  to  Relief  Sought:  To 
permit  the  Sai  Bernardino  County 
SherifTs  Depa  tment  to  operate  its 
aircraft  withoi  t  obtaining  certificates  by 
the  FAA  unde  •  parts  133  and  135. 

a  'Petitions 


i,'j6 


il. 


Dispositions 

Docket  No.: 

Petitioner: 

Sections  of 
61.55(b)(2);  6ll56{ 
61.58(c)(1)  an( 
and  (3);  61. 
61.67(d)(2);  61. 
(e)(1)  and  (2); 
of  part  61 

Description 
Disposition: 
to  use  FAA- 
certain  flight 
part  61  of  the 

Grant,  July 
4baW 

Docket  No.: 

Petitioner: 

Sections  of 
appejidixes  A, 
141. 

Description 
Disposition: 
Illinois,  Institute 


:T(» 


23543. 
/(mautical,  Inc. 

e  FAR  Affected:  14  CFR 
c)(l);  61.57(c)  and  (d); 
(d)^  61.63(c)(2)  and  (d)(2) 
:).  (e)(2),  (e)(3),  and  (g); 
157(d)(1)  and  (2)  and 
191(c);  and  appendix  A 


3/  Relief  Sought/ 
permit  Amautical,  Inc., 
ved  simulators  to  meet 
experience  requirements  of 
AR. 
1994,  Exemption  No. 


T) 
ap  jro 


;5 


25024. 
L  niversity  of  Illinois. 

FAR  Affected:  \4CFV. 
C,  D,  F,  and  H  of  part 


of  Relief  Sought/ 
permit  the  University  of 
of  Aviation  to  train  its 


students  to  a  performance  standard  in 
lieu  of  meeting  the  prescribed  minimum 
flight  time  requirements. 

Grant,  July  18,  1994,  Exemption  No. 
4719D 

Docket  No.:  25252. 

Petitioner:  North  American  Airline 
Training  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3):  61.65(c),  (e)(2),  (e)(3),  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  North 
American  Airline  Training  Group  to  use 
FAA-approved  simulators  to  meet 
certain  Qight  experience  requirements  of 
part  61  of  the  FAR. 

Grant,  July  15,  1994,  Exemption  No. 
4959C 

Docket  No.:  26178. 

Petitioner:  Continental  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5256,  which  extends  the  January  3, 
1991,  compliance  date  until  December 
31, 1995,  for  installation  of  required 
windshear  equipment  in  Continental's, 
American  Airlines',  Eastern  Airlines', 
and  Northwest  Airlines'  aircraft  in  order 
to  develop,  certificate,  and  implement 
predictive  windshear  devices  in  lieu  of 
installation  of  existing  reactive 
windshear  systems.  The  amendment 
would  extend  the  final  compliance  date 
for  installation  of  windshear  equipment 
in  Continental's  aircraft,  under  the  • 
current  exemption,  until  August  1, 
1996. 

Denial,  July  11,  1994,  Exemption  No. 
5256A 

Docket  No.:  26188. 

Petitioner:  Advanced  Aviation 
Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c),  (e)(2).  (e)(3),  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61 

Description  of  Relief  Sought/ 
Disposition:  to  permit  Advanced 
Aviation  Training,  Inc.,  to  use  FAy\- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61  of  the  FAR. 

Grant,  July  15,  1994,  Exemption  No. 
5205D 

Docket  No.:  26609. 
Petitioner:  Jet-Exam/|et-Crew. " 
Sections  of  the  FAR  Affected:  14  CFR 
K1.55{b)(2);  61.56(c)(1);  61.57(c)  and  (d); 


61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c),  (e)(2),  {e)(3).  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.191(c);  and  appendix  A 
of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Jet-Cxam/Jet- 
Crew  to  continue  to  use  FAA-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61  of 
the  FAR. 

Grant,  July  15,  1994,  Exemption  No. 
5478A 

Docket  No.:  26846. 

Petitioner:  UniversHy  of  North  Dakota. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5512,  which  permits  the  University  of 
North  Dakota  to  recommend  graduates 
of  its  approved  certification  course  for 
flight  instructor  certificates  and  ratings 
without  taking  the  FAA  written  test,  in 
accordance  with  the  provisions  of 
subpart  D  of  part  141. 

Grant,  July  18,  1994,  Exemption  No. 
551 2 A 

Docket  No.:  26914. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5562,  wliich  allows  member  airlines  of 
ATA  and  other  similarly  situated  part 
121  certificate  holders  to  continue  to 
permit  FAA  air  traffic  controllers  and 
certain  technical  representatives  to  be 
added  to  the  list  of  persons  authorized 
to  ride  in  the  cockpit  obser\'er's  seat  of 
all-cargo  airplanes  when  those  airplanes 
do  not  meet  the  passenger-carr\ing 
requirements  except  as  de.'?crib«d  in 
§§  121.583(b),  121.583(c),  and 
131.583(d). 

Grant,  July  18.  1994,  Exemption  No. 
5562A 

Docket  No.:  27006. 

Petitioner:  Bell  Helicopter  Te.xtron, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Bell  Helicopter 
Textroi^,  Inc.,  to  issue  export 
airworthiness  approvals  for  Class  II  and 
Class  III  products  that  are  U.S.- 
manufactured  by  Bell  Helicopter 
Textron,  Inc.,  and  exported  from  its 
facilities  located  in  other  countries. 

Grant,  July  18,  1994,  Exemption  No. 
5939 

Docket  No.:  27627. 

Petitioner:  Mr.  Merle  Akers  d/b/a 
Akers  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots  employed 
by  Akers  Aviation  to  remove  and 
replace  the  passenger  seats  in  its  aircraft 
operating  under  part  135. 

Grant,  July  12.  1994.  Exemption  No. 
5937 

Docket  No.:  27815. 

Petitioner:  Polynesian  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought/ 
Disposition:To  permit  Polynesian 
Airlines  to  operate  a  maximum  of  four 
round-trip  flights  per  week  between 
Apia,  Western  Samoa,  and  Pago  Pago. 
American  Samoa,  utilizing  a  Booing  737 
(B-737)  aircraft  of  Western  Samoan 
registry,  5W-ILF,  that  is  not  equipped 
with  an  approved  traffic  alert  and 
collision  avoidance  system  (TCAS  11), 
until  August  15, 1994. 

Grant,  July  15,  1994.  Exemption  No. 
5935 

IFR  Doc  94-19122  Filed  8-4-94;  8:45  .inil 
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Research  and  Special  Programs 
Administration 

[Docket  No.  PDA-13(R)] 

Application  by  Chemical  Waste 
Transportation  Institute  for  a 
Preemption  Determination  as  to  New 
York  Department  of  Environmental 
Conservation  Requirements  on  the 
Transfer  and  Storage  of  Hazardous 
Wastes  Incidental  to  Transportation 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Public  Notice  Reopening 
Comment  Period. 


SUMMARY:  RSPA  is  reopening  the 
comment  period  on  the  application  by 
the  Chemical  Waste  Transportation 
Institute  for  a  determination  that  the 
Hazardous  Materials  Transportation  Act 
preempts  certain  New  York  State 
Department  of  Environmental 
Conservation  requirements  on  the 
transfer  and  storage  of  hazardous  wastes 
incidental  to  transportation.  RSPA  will 
afford  interested  parties  the  opportunity 
to  submit  additional  comments  and  to 
respond  to  additional  comments 
submitted  during  the  reopened  initial 
comment  period. 

DATES:  Further  comments  received  on  or 
before  August  31, 1994,  and  rebuttal 
comments  received  on  or  before 
September  23, 1994,  will  be  considered 
before  an  administrative  ruling  is  issued 
by  RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 


issues  raised  during  the  reopened  initial 
comment  period  and  may  not  discuss 
new  issues. 

ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  Room  8421, 
Nassif  Building,  400  Seventh  Street, 
SW,  Washington,  DC  20590-0001  (Tel. 
No.  202-366-4453).  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
the  Docket  Number  (PDA-13(R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to  (1)  Mr.  Charles  Dickhut.  Chairman. 
Chemical  Waste  Transportation 
Institute.  4301  Connecticut  Avenue, 
NW,  Suite  300,  Washington,  DC  20008. 
and  (2)  Mr.  Thomas  C.  Joriing, 
Commissioner.  New  York  Department  of 
Environmental  Conservation,  50  Wolf 
Road,  Albany,  NY  12233.  A  certification 
that  a  copy  has  been  sent  to  these 
persons  must  also  be  included  with  the 
comment.  (The  following  format  is 
suggested:  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to 
Messrs.  Hansen  and  Joriing  at  the 
addresses  specified  in  the  Federal 
Register.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder.  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-4400). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  September  1993.  Chemical  Waste 
Transportation  Institute  (CWTl)  applied 
for  a  determination  that  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
preempts  certain  requirements  of  the 
New  York  State  Department  of 
Environmental  Conservati(m(NYDEC). 
These  requirements,  in  Title  6  of  the 
New  York  Codes,  Rules  and  Regulations 
(NYCRR),  apply  to  the  transfer  and 
storage  of  hazardous  wastes  incidental 
to  transportation  (hereinafter  "transfer 
and  storage  requirements").  The  text  of 
CWTl's  application  was  published  in 
the  Federal  Register  on  October  15, 
1993.  and  interested  parties  were 
invited  to  submit  comments.  58  FK 
53614. 

RSPA  has  previously  extended  the 
period  for  public  comments  in  this 
matter.  One  extension  was  in  response 
to  the  requests  of  four  States  for 
additional  time  to  submit  comments, 
including  the  statement  by  N\T)EC  that 
it  was  preparing  revisions  to  its 
regulations  that  would  eliminate  many 


of  the  specific  requirements  challenged 
by  CWTI.  58  FR  65226  (Dec.  13.  1993). 
A  second  extension  allowed  additional 
Ume  for  NYDEC  to  publish  proposed 
revisions  to  its  transfer  and  storage 
requirements  (which  NYDEC  then 
provided  to  all  parties  that  had 
previously  submitted  comments  on 
CWTl's  application),  for  NYDEC  to 
submit  further  comments  that 
considered  these  proposed  revisions, 
and  for  other  parties  to  address  these 
proposed  revisions  and  NYDEC's  furth'.  r 
comments.  59  FR  4312  (Jan.  31,  1994). 
The  rebuttal  comment  period,  as 
extended,  closed  April  14, 1994. 

RSPA's  Acting  Administrator  recently 
received  a  written  request  from  the 
Association  of  State  and  Ti^rrilorial 
Solid  Waste  Management  Officials 
(ASTSWMO)  for  a  meeting  to  discuss 
the  effect  of  RSPA's  preemption 
"activities  upon  States'  ability  to 
appropriately  regulate  transporters  of 
hazardous  waste  under  [the  Resource 
Conservation  and  Recovery  Actl  RCRA." 
ASTS'vVMO  indicated  that  it  would  like 
to  discuss,  among  other  issues,  the 
"commingling  and  mixing  of  hazardous 
waste  by  transporters  while  in  transit," 
and  the  "off  loading  and  storage  of 
hazardous  waste  at  non-RCRA  regulated 
sites."  These  issues  are  involved  in  the 
NYDEC  transfer  and  storage 
requirements  challenged  in  CWTl's 
application.  RSPA  views  this  request 
broadly  as  a  desire  by  ASTSWMO  to 
make  additional  comments  beyond  its 
January  13,  1994  letter  already 
submitted  on  CWTl's  application. 
ASTSWMO's  letter  and  RSPA's 
response,  denying  ASTSWMO's  request 
for  a  meeting,  have  been  placed  in  the 
public  docket.  In  view  of  the  concerns 
expres.sed  in  ASTSWMO's  letter  and 
possible  developments  in  connection 
with  N^T)EC's  proposed  revisions  to  its 
transfer  and  storage  requirements,  RSPA 
considers  it  appropriate  to  reopen  the 
comment  period  on  CWTl's  appiicatinn 
to  allow: 

(1)  ASTSWMO  and  others  to 
comment  on  "the  effect  of  RSP.-\ 
Iproempfionj  activities  upon  States' 
ability  to  appropriately  regulate 
transporters  of  hazardous  waste  urn?(!r 
RCRA"; 

(2)  NYT)EC  to  advise  RSPA  of  the 
current  status  of  the  proposed  revisions 
to  the  NYDEC  transfer  and  storage 
requirements,  including  the  proposi'd 
rep)eal  of  many  of  the  requirements 
challenged  by  CWTI; 

(3)  All  interested  parties  to  pro\  ide 
further  information  on  whether 
requirement.s  proposed  to  be  repealetl 
by  N'^DEC  have  been  or  are  being 
applied  and  enforced  at  this  time;  .unl 
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(4)  NYDEC 


phrases  "stoit 
and  "transfer 
contained  in  f 
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md  other  parties  to 


comment  furt  ler  on  the  meaning  of  the 


incidental  to  transport" 
ncidental  to  transport" 
NYCRR  372.3(a)(6)  and 


(7),  respective  y,  and  whether  the 
definitions  set  forth  in  6  NYCRR 
364.1(c)(12)  4d  (14)  apply  to  these 
phrases. 

On  July  5,  lb94.  President  Clinton 
signed  Public  Law  103-272  which 
extensively  re  i^ised,  codified  and 
enacted  witho  ut  substantive  change 
nmnerous  law  s  related  to  transportation. 
The  former  Hi  zardous  Materials 
Transportation  Act,  49  App.  U.S.C.  1801 
et  seq.,  has  be  ;n  repealed  and  replaced 
by  49  U.S.C.  Chapter  51, 
"Transportatii  m  of  Hazardous  Material," 
except  as  to  "  »roceedings  that  were 
begun  before"  July  5,  1994.  Accordingly, 
the  preemptioi  provisions  in  former  49 
App.  U.S.C.  1  104  and  1811  remain 
applicable  to  ( ^WTTs  application.  At  the 


same  time,  since  Congress  made  no 
substantive  change  in  passing  49  U.S.C. 
Chapter  51,  RSPA's  determination  in 
this  matter  will  cite  to  the  preemption 
criteria  as  set  forth  in  49  U.S.C.  5125. 

II.  Reopening  of  Comment  Period 

For  the  reasons  set  forth  above,  the 
period  for  public  comments  on  CVVTI's 
application  is  being  reopened. 
Comments  may  be  submitted  through 
August  31, 1994,  and  may  discuss  all 
issues  relating  to  CWTI's  application 
including  those  contained  in  comments 
previously  submitted.  Rebuttal 
comments  may  be  submitted  through 
September  23, 1994,  and  may  discuss 
only  those  issues  raised  in  comments 
submitted  during  the  reopened 
comment  period;  rebuttal  comments 
may  not  raise  new  issues. 

As  previously  stated  in  the  October 
15,  1993,  December  13, 1993,  and 
January  31, 1994  notices,  all  comments 
should  be  limited  to  the  issue  of 


whether  the  NYDEC  transfer  and  storage 
requirements  are  preempted  by  the 
HMTA,  and  all  comments  should: 
specifically  address  (a)  the  preemption 
criteria  ("substantively  the  same,"  "dual 
compliance,"  and  "obstacle")  described 
in  Part  I  of  the  October  15,  1993  Public 
Notice,  and  (b)  whether  the  NYDEC 
transfer  and  storage  requirements  are 
"otherwise  authorized  by  Federal  law." 
Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201-107.211. 

Issued  in  Washington,  D.C.  on  July  29. 
1994. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  94-19123  Filed  8-4-94;  8:45  am]  ■ 
BILLING  CODE  4910-60-P 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished  under 
the  "Government  In  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t)(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m.,  Wednesday,  August  10,  1994, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointmt'iits, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward' fronva 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  tlie 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  August  3,  1994. 
Jennifer ).  Johnson, 

Dcpu  ty  Secretary  of  the  Board. 

IFR  Doc.  94-19243  Filed  8-3-94;  11:23  am| 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
August  10,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
NW.,  Washington,  DC  20551 . 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Publi(.;ation  for  comment  of  a  propwsal 
to  modify  the  calculation  of  imputed  income 
on  clearing  balances  for  priced  services. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  he  available  for  listening  In  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office;  Board  of  Governors  of  the 
Federal  Reserve  System;  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Co>-ne,  Assistant  to  the 
Board:  (202)  452-3204. 
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Dated:  August  3,  1994. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Do<;.  94-19244  Filed  08-03-94;  11:23  ami 
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SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (59  FR  38666 
July  29,  1994). 

STATUS:  Closed  mtjoting. 
PLACE:  450  Fifth  Street,  NW.. 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  July  29, 
1994. 

CHANGE  IN  THE  MEETING:  Change  of  Time. 

The  time  for  the  closed  meeting, 
scheduled  for  Wednesday,  August  3, 
1994,  at  10:00  a.m.  was  changed  to 
Wednesday,  August  3,  1994,  at  9:30  a.m. 

Commissioner  Beeso,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduhng  of  meeting  items.  For  farther 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  John 
Walsh  at  (202)  942-0100. 

Dated:  August  3.  1994. 
Margaret  McFariand, 
Deputy  SecnHarv. 

IFR  Doc,  94-19312  Filed  8-3-94:  3:57  pn)| 
BILLING  CODE  8010-01-M 


40084 


Corrections 


This  section  of  ttje  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docu(nents.  These  corrections  are 
prepared  Ijy  the  Office  of  the  Federal 
Register.  Agencvj  prepared  corrections  are 
issued  as  signed!  documents  and  appear  in 
the  appropriate  c^ument  categories 
elsewhere  in  the  iissue. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940*75-41 75] 
RIN  0693-AB33 

Proposed  Revision  of  Federal 
Information  Pnocessing  Standard 
(FIPS)  180,  Secure  Hash  Standard 


page 

11, 


!  lait 


N[ITi 


353 

tliXt' 


Correction 

In  notice  document 
beginning  on 
Monday,  July 
following  corrections 

1.  On  page  35318 
column,  the 
should  read 
MD4  message 
closely  modelejd 

2.  Chi  page 
the  following 

Approving 
Commerce. 

Maintenance 
Department  of 
Institute  of  Staiidords 
Computer  Systi 

Applicabilitj 
applicable  to 
and  agencies 
unclassified  in 
subject  to  sectit>n 
United  States 
ofTitle  44,  United 
standard  is  req  lired 
Digital  Signat 
specified  in  th< 
Standard  (DSS 
hash  algorithm 
applications.  P 


in  the  third 
line  of  the  paragraph 
when  designing  the 
(^igest  algorithm',  and  is 
after  that  algorithm." 
19,  in  the  first  column, 
was  omitted: 
Authority:  Secretary  of 


94-16666 
35317  in  the  issue  of 
1994,  make  the 


Agency:  U.S. 
[Commerce,  National 

and  Technology, 
sms  Laboratory. 
This  standard  is 
Federal  departments 
the  protection  of 
brmation  that  is  not 
2315  ofTitle  10. 
,  or  section  3502(2) 
States  Code.  This 
for  use  with  the 
Algorithm  (DSA)  as 
Digital  Signature 
and  whenever  a  secure 
is  required  for  Federal 
ivate  and  commercial 


al 
fcr 


Code, 


tu'e 


organizations  are  encouraged  to  adopt 
and  use  this  standard. 

'"The  MD4  Message  Digest 
Algorithm,"  Advances  in  Cryptology  - 
CRYPYO  '90  Proceedings,  Springer- 
Verlag,  1991,  pp.  303-311. 

BILLING  CODE  150S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 
[TN123-1-6349a;  FRL-5009-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

Correction 

In  rule  dociunent  94-18070  beginning 
on  page  37939  in  the  issue  of  Tuesday, 
July  26,1994,  make  the  following 
correction: 

§81.343    [Corrected] 

On  page  37944,  in  §  81.343,  in  the 
table,  under  the  "Date  (1)"  column, 
"[Insert  date  sixty  days  after 
publication]"  should  read  "September 
26,  1994". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[WY-920-03-41 20-03] 

Wyoming;  Coal  Exploration  License 

Correction 

In  notice  document  94-16962 
beginning  on  page  35741  in  the  issue  of 
Wednesday,  July  13, 1994,  make  the 
following  corrections: 

1.  On  page  35741,  in  the  first  column, 
in  the  nineth  line  of  the  land 
description,  "Sec.  18:  Lots  12  and  15;" 
should  read  "Sec.  18:  Lots  8, 12  and 
15". 
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2.  On  the  same  page,  in  the  same 
column,  in  the  SUPPLEMENTARY 
INFORMATION,  in  the  eighth  line,  "sent" 
should  read  "send". 


g  Friday 

August  5,  1994 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  92-ANE-23;  Amendment  39- 
8916;  AD  94-10-09] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turtjofan  Engines 

Correction 

In  rule  document  93-17068  beginning 
on  page  36047  in  the  issue  of  Friday, 
July  15, 1994,  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  36049,  beginning  in  thefirst 
column  and  continuing  through  the 
second  column  paragraphs  (b)  through 
(c)(4)  were  repeated  and  should  be 
deleted. 

BILUNG  COBE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviaiton  Administration 

14CFRPart71 

[Airspace  Docltet  No.  94-ANM-18] 

Proposed  Establishment  of  Class  E 
Airspace;  Leadville,  CO 

Correction 

In  proposed  rule  document  94-8569 
beginning  on  page  17056  in  the  issue  of 
Monday,  April  11, 1994  make  tho 
following  correction: 

On  page  17057,  in  the  second  column, 
in  the  third  line,  "long.  106°  58  OO'W" 
should  read  "long.  105°  5800'W". 
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Part  II 

Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


25  CFR  Part  10 

Standards  for  Adult  and  Juvenile 
Detention,  Community  Residential,  and 
Holding  Facilities  and  Programs; 
Proposed  Rule 
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DEPARTMENF  OF  THE  INTERIOR 

Bureau  of  Inqian  Affairs 

25  CFR  Part 
RIN  107&-AC8( 

Standards  foi  Adult  and  Juvenile 
Detention,  CcNnmunity  Residential,  and 
Holding  Facilities  and  Programs 


AGENCY:  Burei  i 

Interior. 

ACTION: 


u  of  Indijn  Affairs, 
Proposed  rule. 


SUMMARY:  The 


ti) 


IS  proposing 
governing  Ind 
detention, 
residential 


hold 


a  id  I 


Bureau  of  Indian  Affairs 
establish  standards  for 
an  adult  and  juvenile 
ing  and  community 
facilities  and  programs.  The 
regulations  are  over 
extremely  limited.  The 
i^ges  will  cover  all 

governing  detention, 
community  residential 
I  tandards  will  increase  the 
n  Affair's  capability  to 
tribes  the  direction  to 
co|istitutionally  sound 
ing  and  community 
It  will  also 
Bureau  of  Indian  Affairs  the 
and  combat  potential 


■  Ind  a 


laii 


hoU 


pr<  grams. 


pro  il 


pra(  t 


current  detention 

20  years  old 

proposed  cha 

pertinent  issues 

holding  and 

services.  The 

Bureau  of 

provide  Indi 

administer 

detention, 

residential 

provide  the 

key  to  prevent 

lawsuits, 

DATES:  Comm  snts  must  be  received  on 

or  before  Novi  mber  3, 1994. 

ADDRESSES:  V\  ritten  comments  should 

be  directed  to  the  Chief,  Division  of  Law 

Enforcement,  3ureau  of  Indian  Affairs, 

1849  C  Street.  N.W..  Mail  Stop  1308, 

Washington.  I  I.e.  20240. 

FOR  FURTHER  II  (FORMATION  CONTACT: 

Warren  LeBeaii,  Bureau  of  Indian 

Affairs,  Telephone:  202-208-5786. 

SUPPLEMENTAffV  INFORMATION: 

Background 

Detention 
CFR  11.305  hi 
sixteen  years, 
detention 
inconsistent 
detention 
regulations, 
compliance 
issues,  and 
alternative  tyj 
The  need  for 
contemporary 
intensified  by 
for  detention 
99-570. 

Earlier 
based  on  thos  ( 
Correctional 
address  the 
ofBIAand 
They  were  no 


V 


Tiey 
ai  d 
latk 


si  andards  published  in  25 
ve  not  been  modified  for 
do  not  address  current 
ems,  and  are 
ith  current  acceptable 
ices  and  other 

fail  to  address  code 
related  physical  plant 
options  to  allow  for 
es  of  detention  programs, 
qiore  detailed  and 
standards  has  been 
the  provision  of  funding 
•rograms  under  Pub.  L. 

attei^pts  to  develop  standards 
of  the  American 
Association  failed  to 
sf  ecific  issues  and  concerns 
tripal  detention  programs, 
tailored  to  meet  the 


needs  of  a  Native  American  population 
and  did  not  reflect  the  environment  in 
which  BIA  and  tribal  detention 
programs  operate.  As  a  result,  these 
standards  were  not  promulgated. 

Development  of  Regulations 

It  is  the  policy  of  the  Bureau  to 
provide  opportunities  for  input  from 
those  who  will  be  affected  by  these 
regulations.  A  multi-agency  task  force 
was  assembled  to  develop  the  first  draft 
of  these  standards.  The  agencies 
represented  included  representatives 
from  Division  of  Law  Enforcement 
Central  Office,  Area  Office  Supervisory 
Criminal  Investigators,  Unit  Criminal 
Investigators,  detention  staff,  and  Indian 
Health  Service  programs;  the  task  force 
also  included  a  member  with  prior 
experience  in  tribal  detention  programs. 
Additional  internal  reviews  were 
conducted  at  the  Area  and  Agency  level. 
Interested  parties  are  asked  to  submit 
written  comments,  suggestions  and 
objections  to  these  proposed  rules. 

Supplementary  Information 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  locations  identified  in  the 
Addressessection  of  this  document.  The 
Department  has  certified  to  the  Office  of 
Management  and  Budget  that  these 
proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  Department  of  the 
Interior  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 
This  rule  will  not  require  the  approval 
of  the  Office  of  Management  and 
Budget.  This  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  In  accordance  with 
E.0. 12630,  the  Department  has 
determined  that  this  rule  does  not  have 
significant  takings  implications.  The 
Department  has  determined  that  this 
rule  does  not  have  significant  federalism 
effects.  The  Department  of  the  Interior 
has  determined  that  this  proposed  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
ol  the  human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  PoUcy 
Act  of  1969.  There  are  no  information 
collection  requirement(s)  contained  in 
this  rule  which  require  the  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et.  seq.  The 


primary  author  of  this  document  is 
Warren  LeBeau,  Detention  Specialist, 
BIA  Law  Enforcement. 

List  of  Subjects  in  25  CFR  Part  10 

Buildings,  Indians.  Law  enforcement. 
Prisoners,  Youth. 

For  the  reasons  set  out  in  the 
preamble.  Part  10  is  propo.sed  to  he 
added  to  Chapter  I  of  Title  25  of  thn 
Code  of  Federal  Regulations  as  set  forth 
belovv: 

PART  10— STANDARDS  FOR  ADULT 
AND  JUVENILE  DETENTION, 
COMMUNITY  RESIDENTIAL,  AND 
HOLDING  FACILITIES  AND 
PROGRAMS 

Subpart  A — General  Information 

Sec. 

10.1  Background  information. 

10.2  Definitions. 

10.3  Applicability. 

10.4  Compliance. 

10.5  Facilities  operated  by  contraclors. 

Subpart  B — Adult  Detention  Facilities 

10.11  Administration  and  management. 

10.12  Physical  plant. 

10.13  Institutional  operations. 

10.14  Inmate  programs  and  services. 

Subpart  C — Juvenile  Detention  Facilities 

10.21  AdminisUation  and  management. 

10.22  Physical  plant. 

10.23  Institutional  operations. 

10.24  Juvenile  programs  and  services. 

Sul)part  0 — Adult  Community  Residential 
Facilities 

10.31  Attministration  and  management. 

10.32  Physical  plant. 

10.33  Institutional  operations. 

10.34  Resident  programs  and  services. 

Subpart  E— Juvenile  Community 
Residential  Facilities 

10.41  Administration  and  management. 

10.42  Physical  plant. 

10.43  Institutional  operations. 

10.44  Juvenile  programs  and  services. 

Subpart  F— Adult  Holding  Facilities 

10.51  Administration  and  management. 

10.52  Piiysical  plant. 

10.53  Institutional  operations. 

10.54  Inmate  programs  and  services. 
Authority:  5  U.S.C.  301,  25  U.S.C.  2,  9, 13; 

2417,  2453.  and  2802. 

Subpart  A — General  Information 
§  10.1    Background  Information. 

(a)  Purpose.  These  standards  provide 
criteria  for  the  construction  and 
operation  of  various  types  of  adult  and 
juvenile  law  enforcement  facilities  and 
programs  operated  on  Indian  land. 
Through  the  implementation  of  these 
standards,  Indian  detention  programs 
can  address  current  problems,  reduce 
liability,  plan  for  improvements,  and 
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maintain  sound  and  professional 
operations. 

(b)  Types  of  standards.  The  standards 
have  been  divided  into  five  sets,  based 
on  facility  type,  to  make  their  use 
clearer.  There  are  standards  for  adult 
detention  facilities,  juvenile  detention 
facilities,  adult  community  residential 
facilities,  juvenile  community 
residential  facilities,  and  adult  holding 
facilities.  Standards  for  juvenile  holding 
facilities  are  not  necessary  at  this  time. 

(c)  Using  more  than  one  set  of 
standards.  Users  may  determine  which 
type  program  they  wish  to  operate  and 
select  the  set  of  standards  which  apply 
to  that  type.  Users  may  elect  to  operate 
more  than  one  program  type  on  a  single 
site  or  within  a  single  structure, 
provided  that  the  requirements  for 
programs  located  on  the  same  site  are 
met.  Ttis  approach  provides  maximum 
flexibility  to  each  locality  in 
determining  the  type  of  detention 
program  (s)  it  wishes  to  operate. 

§10.2    Definitions. 

Addition  means  new  construction 
which  is  physically  attached  or 
connected  to  an  existing  building 
structure. 

Administrative  segregation  means  a 
special  management  classification 
which  separates  a  detainee  from  the 
general  population  because  he  or  she 
presents  a  serious  threat  to  life, 
property,  self,  staff  or  other  detainees,  or 
to  the  secure  and  orderly  running  of  the 
facility. 

Administrator  means  the  official  who 
has  the  ultimate  responsibility  for 
managing  and  operating  the  detention 
facility,  such  as  the  Captain  of  Police  or 
the  Chief  of  Police. 

Adult  community  residential  program 
means  a  program  for  sentenced  adults 
which  is  housed  in  a  structure  without 
security  fences,  security  hardware  or 
other  major  restraining  construction 
typically  associated  with  detention 
facilities.  The  major  focus  of  these 
programs  is  to  provide  a  structured      ' 
environment  conducive  to  positive 
behavior  in  the  community. 

Adult  detention  facHity'mecins  a  local 
confinement  facility  for  which  the 
custodial  authority  is  48  hours  or  more. 
Assessment  means  an  evaluation  of  an 
arrestee  or  a  detainee  by  a  health, 
mental  health  or  substance  abuse 
professional  to  determine  treatment 
and/or  management  needs. 

Booking  means  both  a  law 
enforcement  and  a  detention  facility 
procedure.  As  a  police  administrative 
action,  it  is  an  official  recording  of  an 
arrest  and  the  identification  of  the 
person,  place,  time,  arresting  authority, 
and  reason  for  the  arrest.  In  a  detention 


facility,  it  is  a  procedure  for  the 
admission  of'a  person  charged  with  or 
convicted  of  an  offense,  and  includes 
searching,  fingerprinting, 
photographing,  health  screening, 
collecting  personal  history  data  and 
completing  an  inventory  of  the 
individual's  personal  property. 

Building  code  means  federal,  state  or 
local  regulations  that  dictate  the  criteria 
for  construction  of  a  facility. 

Chemical  agent  means  an  active 
substance,  such  as  tear  gas,  used  to  deter 
activities  which  might  cause  personal 
injury  or  property  damage. 

Child  abuse  register  means  a  central 
hsting  of  persons  reported  for  child 
abuse  and  neglect  as  required  in  the 
Indian  Child  Welfare  Act. 

Classification  means  a  process  for 
determining  the  needs  and  requirements 
of  those  for  whom  confinement  has  been 
ordered  and  for  assigning  them  to  living 
-areas  and  programs  according  to  their 
needs  and  existing  resources. 

Community  resources  means  those 
social  and  welfare  agencies,  service 
clubs,  citizen  interest  groups,  self-help 
groups,  and  citizen  volunteers  who  have 
the  potential  to  assist  juveniles/inmates 
in  meeting  defined  needs. 

Contact  visiting  means  a  program 
inside  and/or  outside  the  facility  that 
permits  detainees  to  visit  with 
designated  p€rson(s).  The  area  is  free  of 
obstacles  or  barriers  that  prohibit 
physical  contact. 

Contractor  means  a  person,  agency,  or 
organization  which  agrees  to  furnish 
materials  or  perform  services  for  the 
facility  at  a  specified  price  or  service. 
Contractors  operating  in  the  facility  are 
subject  to  all  apphcable  rules  and 
regulations  of  the  facility. 

Cooling  off  period  means  a  brief 
period  of  time,  typically  under  60 
minutes,  during  which  juveniles  are 
Confined  in  their  rooms  to  allow  them 
to  gain  control  over  their  behavior. 

Custody  record  means  information 
conceriiing  the  individual's  personal, 
criminal  and  brief  medical  history, 
behavior  and  activities  while  in 
custody. 

Daily  report  means  a  written  record, 
compiled  each  day,  which  indicates  the 
names  of  detainees  in  custody,  the 
names  of  detainees  booked  and  released, 
the  legal  status  of  each  detainee,  and  the 
number  of  days  each  detainee  has  been 
in  custody. 

Dayroom  means  space  for  activities 
that  is  situated  immediately  adjacent  to 
the  detainee  sleeping  areas  and 
separated  from  theratiy  a  wall. 

Delinquent  act  means  an  act  that  if 
committed  by  an  adult  would  be  a 
crime. 


Delinquent  juvenile  means  a  juvenile 
who  has  been  adjudicated  for  conduct 
which,  under  the  law  of  the  jurisdiction 
in  which  the  offense  was  committed, 
would  be  a  crime  if  committed  by  an 
adult. 

Dependent  child  means  the  local 
tribal  definition.  However,  in  the 
absence  of  a  local  definition,  it  means  a 
child  who  is  adjudicated  to  be: 

(1)  In  need  of  proper  and  effective 
parental  care  and  control  and  who  has 
no  parent  or  guardian:  or 

(2)  Destitute  or  who  is  not  provided 
with  the  necessities  of  life,  or  who  is  not 
provided  with  a  home  or  suitable  place 
of  abode,  or  whose  home  is  unfit  for  him 
by  reason  of  abuse,  neglect,  cruelty  or 
depravity  by  either  of  his  parents,  his 
guardian,  or  other  person  having  his 
custody  or  care. 

Disciplinary  hearing  means  a 
nonjudicial  administrative  procedure  to 
determine  if  substantial  evidence  exists 
to  find  a  detainee  guilty  of  a  rule 
violation. 

Disciplinary  report  means  a  UTitten 
report,  prepared  by  a  person  with 
appropriate  authority,  describing  an 
alleged  violation  of  a  faciUty's  rules  or 
regulations. 

Disciplinary  segregation  means  a 
special  management  classification 
which  separates  a  detainee  from  the 
general  population  because  he  or  she 
has  committed  a  serious  violation  of 
facility  rules  or  regulations,  after  a 
finding  of  a  rule  violation  at  an 
impartial  hearing  and  when  there  is  no 
adequate  alternative  disposition  to 
regulate  the  detainee's  behavior. 

Diversion  means  the  official  halting  or 
suspension,  at  any  legally  prescribed 
processing  point  after  a  recorded  justice 
system  entry,  of  formal  justice 
proceedings  against  an  alleged  offendrr 
The  suspension  of  proceedings  may  he 
in  conjunction  with  a  referral  to  a 
treatment  or  care  program  administered 
by  a  non- judicial  or  private  agency,  or 
there  may  be  no  referral. 

Education  release  means  a  custody 
status  under  which  detainees  may  leave 
the  detention  facihty  to  attend  school  or 
paid  employment  in  the  community, 
returning  to  custody  after  work  or 
school  hours. 

Emergency  means  any  serious 
incident,  such  as  riot,  strike,  escape,  fire 
or  natural  disaster  which  results  in 
significant  disruption  of  the  facility's 
normal  policies,  procedures,  or 
activities. 

Emergency  care  means  care  for  an 
acute  illness  or  unexpected  health  care 
need  that  cannot  be  deferred  until  the 
next  scheduled  sick'call  and  which  is 
provided  to  the  resident  population  by 
representatives  of  the  health  authority. 
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local  ambulanc !  services,  and/or  other 
hospital  emerg<  ncy  rooms. 

Emergency  gt  nerator  and  equipment 
means  a  genera  or,  battery  pack  or 
alternative,  independent  power  source 
which  allows  a  facility  to  maintain 
essential  lights,  power  and 
communication  equipment. 

Emergency  si  elter  facility  means  any 
non-secure  pub  ic  or  private  facility 
designated  to  p;  ovide  either  temporary 
or  shelter  place  nent  for  alleged  or 
adjudicated  status  offenders  prior  to  the 
issuance  of  a  disposition  order  or 
longer-term  car !  under  a  juvenile  court 
disposition  ordi  ir. 

Existing  cons  ruction  means  building 
structures  whic  i  were  constructed  prior 
to  the  date  thes< !  standards  became 
effective. 

Facility  mean  s  a  place,  institution, 
building  (or  pai  I  thereof),  set  of 
buildings,  or  ar  sa  that  is  used  for  the 
lawful  custody  md/or  treatment  of 
individuals,  wh  ich  may  be  owned  and/ 
or  operated  by  ]  lublic  or  private 
agencies,  and  wpich  includes  the  staff 
and  services  as  ivell  as  the  buildings 
and  grounds. 

Force,  use  of  neans  physical  force 
used  in  instana  !s  of  justifiable  self- 
defense,  protect  ion  of  others,  protection 
of  property,  or  ]  irevention  of  escapes. 
Physical  force  i  s  used  only  as  a  last 
resort  and  in  ac  :ordance  with 
appropriate  stal  utory  authority. 

Good-time  m(  lans  a  system 
established  by  I  iw  or  the  applicable 
court  which  alli  )ws  the  facihty  to 
subtract  a  set  ai  lount  of  time  from  an 
inmate's  senten  ::e  for  specified  periods 
that  are  served  n  an  acceptable  manner. 

Grievance  me  ans  a  written  complaint 
filed  by  a  detail  ee  with  the  facility 
administration. 

Guardian  me  ins  a  person  who  has 
been  appointed  by  a  court  to  be  the 
custodian  of  a  c  lild's  rights  in  place  of 
a  parent. 

Handbook,  ir,  mate  means  a  collection 
of  the  facility's  "ules  of  conduct  and 
sanctions  for  vi  )lations,  defined  in 
writing. 

Handicappec  person  means  any 
person  who  has  a  physical,  mental  or 
sensory  impain  lent  which  substantially 
limits  one  or  mi  tre  major  life  activities, 
has  a  record  of  i  luch  an  impairment,  or 
is  regarded  as  h  living  such  an 
impairment. 

Health  appro  sal  means  a  thorough 
examination  of  i  person's  current 
physical  condit  on  and  medical 
histories,  whicl  is  conducted  by,  or 
imder  the  supei  vision,  of  a  licensed 
professional  wi  bin  a  specified  time 
period  followin ;  admission. 


Health  authority  means  the  Indian 
Health  Service  or  its  contracted 
designee. 

Health  care  staff  means  individuals 
whose  primary  duties  are  to  provide 
health  services  to  detainees  in  keeping 
with  their  respective  levels  of  health 
care  training  experience. 

Health  examination  means  a  physical 
examination  of  detainees  who  have  been 
in  custody  more  than  thirty  days,  which 
includes  dental  and  mental  health 
evaluation. 

Health  screening  means  a  system  of 
structured  inquiry  and  observation,  by 
health  care  staff  or  by  a  health-trained 
detention  officer  at  the  time  of 
admission,  designed  to  prevent  newly- 
arrived  detainees  who  pose  a  health  or 
safety  threat  to  themselves  or  others 
from  being  admitted  to  the  general 
population. 

Health-trained  staff  means  detention 
staff  who  are  trained  and  appropriately 
supervised  to  carry  out  certain  specific 
duties  with  regard  to  the  administration 
of  health  care. 

Housing  unit  means  a  group  or  cluster 
of  single  and/or  multiple  occupancy 
cells  or  detention  rooms  that  houses 
inmates  and  is  immediately  adjacent 
and  directly  accessible  to  a  day  or 
activity  room. 

Identification  and  location  record 
means  a  written  record  that  shows  the 
actual  physical  location  of  each  detainee 
in  custody. 

Immediate  release  (from  locked  areas) 
means  the  capability  of  immediate  staff 
response  to  release  of  all  detainees  from 
a  locked  area  to  a  safe  area  within  four 
minutes. 

Incident  means  a  situation  in  which 
injury  serious  enough  to  warrant 
medical  attention  occurs  involving  a 
resident,  employee,  or  visitor  on  the 
grounds  of  the  institution,  or  a  situation 
containing  au  imminent  threat  to  the 
security  of  the  institution  and/ or  the 
safety  of  residents,  employees,  or 
visitors  on  the  grounds  of  the 
institution. 

Indian  means  any  person: 

(1]  Who  is  a  member  of  an  Indian 
tribe,  as  defined  below,  irrespective  of 
w  hether  he  or  she  lives  on  or  near  a 
reservation,  is  a  member  of  a  tribe,  band, 
or  ether  organized  group  of  Indians, 
including  those  tribes,  bands,  or  groups 
terminated  since  1940  and  those 
recognized  now  or  in  the  future  by  the 
State  in  which  they  reside,  or  who  is  a 
descendant,  in  the  first  or  second 
degree,  of  any  such  member;  or 

(2)  Who  is  an  Eskimo  or  Aleut  or 
other  Alaska  Native;  or 

(3)  Who  is  considered  by  the 
Secretary  of  the  Interior  to  be  an  Indian 
for  any  purpose;  or 


(4)  Who  is  determined  to  be  an  Indian 
under  regulations  promulgated  by  the 
Secretary. 

Indian  tribe  means  any  tribe,  band, 
nation  or  other  organized  group  or 
community,  including  any  Alaska 
Native  village  or  group  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
1601  et  seq.),  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

Indian  youth  means  a  person  under 
the  age  of  eighteen  years,  who  claims  to 
be  a  descendant  of  a  member  of  a 
Federally  recognized  tribe. 

Informed  consent  means  the 
agreement  by  a  patient  to  a  treatment, 
examination  or  procedure  after  the 
patient  receives  the  material  facts 
regarding  the  nature,  consequences, 
risks  and  alternatives  concerning  the 
proposed  treatment,  examination  and 
procedure. 

Inmate  means  any  person  considered 
an  adult  within  that  jurisdiction, 
whether  pretrial,  unsentenced,  or 
sentenced,  who  is  confined  in  a 
detention  or  holding  facility. 

Inmate  fund  account  means  any 
money  which  is  held  in  trust  for  specific 
inmates,  including  funds  in  their 
possession  at  the  time  of  booking,  funds 
brought  for  the  use  of  specific  inmates 
during  the  period  of  custody,  and  funds, 
such  as  commissary  or  canteen  funds, 
which  are  developed  as  a  result  of  sales 
or  fees  to  inmates. 

Juvenile  means  a  person  who  has  not 
attained  his  or  her  eighteenth  birthday 
or,  for  purposes  of  juvenile  court 
proceeding,  a  child  less  than  twenty-one 
years  of  age  who  became  the  subject  of 
a  juvenile  court  proceeding  before  the 
child's  eighteenth  birthday. 

Juvenile  community  residential 
program  means  a  program  to  provide 
positive  role  models  and  am 
environment  conducive  to  positive 
behavior  in  the  community  for 
adjudicated  juveniles  which  is  boused 
in  a  structure  that  does  not  have 
security  fences,  security  hardware  or 
other  major  restraining  construction 
typically  associated  with  detention 
facilities. 

Juvenile  community  residential 
worker  means  a  community  residential 
staff  person  whose  sole  responsibility  is 
the  supervision  of  juveniles  in  a 
community  residential  facility. 

Juvenile  detention  means  the 
temporary  care  of  a  youth  alleged  to  be 
delinquent,  who  requires  secure  custody 
in  a  physically  restricting  facility. 
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Juvenile  detention  facility  means  a 
local  confinement  facihty  for  the 
temporary  care  of  juvenile  offenders  and 
juveniles  alleged  to  be  delinquent  who 
require  secure  custody  in  a  physically 
restricUng  facility  for  more  than  24 
hours. 

Juvenile  intake  means  the  process  of 
determining  whether  the  interests  of  the 
public  or  the  juvenile  require  the  fiUng 
of  a  petition  with  the  juvenile  court.  It 
includes  receiving,  reviewing,  and 
processing  complaints,  recommending 
detention  or  release,  and  providing 
services  for  juveniles  and  their  families, 
including  diversion  and  referral  to  other 
community  agencies. 

Library  senice  means  a  service  that 
provides  and  circulates  reading 
materials;  reading  materials  include 
books  and  periodicals  as  well  as 
education  and  recreational  audiovisual 
materials. 

Light,  natural  means  light  available 
from  a  source  within  20  feet  of  the  room 
or  cell  with  an  opening  or  window  that 
has  a  view  to  the  outside. 

Mail  inspection  means  the 
examination  of  incoming  and  outgoing 
mail  for  contraband,  cash,  checks  and 
money  orders. 

Major  infraction  means  a  rule 
infraction  involving  a  grievous  loss  and 
requiring  imposition  of  discipUnary 
procedures.  Major  infractions  include: 

(1)  Violations  that  may  result  in 
disciplinary  detention  or  administrative 
segregation; 

(2)  Violations  that  may  result  in  a 
forfeiture,  such  as  a  loss  of  good  time; 
and 

(3)  Violations  that  may  be  referred  for 
criminal  prosecution. 

Medical/mental  health  restraints 
means  either  chemical  restraints,  such 
as  sedatives,  or  physical  agents,  such  as 
straight  jackets,  utilized  only  for 
medic?,  i  or  psychiatric  purposes. 

Medical/mental  health  segregation 
means  a  form  of  separation  from  the 
general  population  for  detainees  who 
are  seriously  ill  or  injured  or  whose 
presence  in  the  general  population 
would  be  likely  to  spread  contagious 
disease. 

Memorandum  of  agreement  (MOA) 
means  a  written  memorandiuu  between 
two  or  more  agencies  which  identifies 
the  roles  and  responsibilities  of  each 
regarding  a  specific  item. 

Mentally  retarded  means  an 
individual  who  functions  at  a 
subaverage  general  intellectual  level  and 
is  deficient  in  adaptive  behavior. 

Minor  infraction  means  a  violation  of 
the  facility's  rules  of  conduct  that  does 
not  require  due  process  and  can  be 
resolved  without  the  imposition  of 
serious  penalties.  Minor  infractions  do 


not  violate  any  federal  or  tribal  statutes 
and  may  be  resolved  informally  by 
reporting  staff. 

Multiple  occupancy  cell  or  room 
means  an  area,  room  or  cell  housing 
more  than  two  and  less  than  fifty 
persons. 

New  construction  means  any  new 
construction  over  2000  square  feet  in 
gross  square  foot  area. 

N.F.P.A.  means  the  National  Fire 
Protection  Association. 

Non-contact  visiting  means  a  type  of 
visiting  that  restricts  inmates  from 
having  physical  contact  with  visitors. 
Physical  barriers  usually  separate  the 
offender  from  the  visitors  with  screens 
and/or  glass.  Voice  communication 
between  the  parties  is  typically 
accompUshed  with  phones  or  speakers. 
Offenders  that  present  a  serious  escape 
threat,  are  a  threat  to  others  or  require 
protection  are  often  designated  for  non- 
contact  visits. 

Orientation  means  the  period 
immediately  following  booking  which 
includes  interviews,  testing  and  other 
booking-related  activities,  including 
distribution  of  information  about 
programs,  services,  rules  and 
regulations. 

Perimeter  security  means  a  system 
that  controls  ingress  and  egress  to  the 
interior  of  a  facihty  or  institution.  The 
system  may  include  electronic  de\'ices, 
walls,  fences,  patrols  and/or  towers. 

Planning  of  new  institutions  (PONI) 
program  means  the  BIA  process  for  the 
development  of  law  enforcement 
facilities.  The  process  includes 
application,  validation,  pre-architectural 
programming,  design,  transition  and 
construction. 

Post  means  a  duty  station  related  to 
either  place  or  function  which  is 
necessary  for  the  operation  of  the 
facility. 

Pretrial  release  means  a  procedure 
whereby  an  accused  individual  who  had 
been  taken  info  custody  is  allowed  to  be 
released  t)efore  and  during  his  or  her 
thai. 

Privileged  information  means 
information  about  detainees  or  residents 
which  is  not  considered  public 
information  under  the  provisions  of  the 
Freedom  of  Information  Act  of  1973  as 
amended  (5  U.S.C.  552).  It  typically 
includes  information  protected  as  a 
medical  record,  classification 
interviews,  and  the  results  of  internal 
disciplinary  hearings. 

Protective  holding  cell  means  a 
specialized  cell  or  room  that  is  utiUzod 
to  detain  or  isolate  an  incapacitated  or 
combative  individual(s)  for  a  short 
period  of  time.  It  may  be  equipped  with 
specialized  security  and/or  medical 
equipment  to  control  and  manage 


individuals  detained  in  these  areas  in  a 
safe,  secure,  and  humane  environment. 
Qualified  health  and  safety  inspector 
means  a  full-time  safety  officer  at  either 
the  BIA  Area  or  Agency  level. 

Qualified  health  staff  means  licensed, 
registered  or  certified  physicians  and 
dentists  as  well  as  other  professional 
and  technical  workers  who,  by  law, 
engage  in  activities  that  support, 
complement  or  supplement  the 
functions  of  physicians  and/or  dentists. 

Hated  capacity  means  the  actual 
number  of  beds  available  for  regular  use, 
based  on  comphance  with  square 
foofoge  requirements  for  each 
occupancy  type.  Rated  capacity  does  not 
include  spaces,  such  as  protective 
holding  cells,  used  only  on  a  temporary 
basis. 

Releasing  authority  means  the 
decision-making  body  and/or  individual 
that  has  the  responsibihty  to  grant,  deny 
and  revoke  release  from  a  juvenile 
institution  or  program  of  supervision. 

Renovation  means  construction 
within  an  existing  facihty  which 
modifies  its  structure  and  in  which 
more  than  20%  of  the  cost  of  the 
proposed  building  modification  resuhs 
from  standards  compliance. 

Reservation  means  any  Federally 
recognized  Indian  Tribe's  reservation, 
pueblo  or  colony,  including  former 
reservations  in  Oklahoma,  Alaska 
Native  regions  estabhshed  pursuant  to 
the  Alaska  Native  Claims  Settlement  Acl 
(43  U.S.C.  1601  etseq), and  Indian 
allotments  if  considered  reser\'ation 
land  by  the  Bureau  of  Indian  Affairs. 

Safety  equipment  includes  fire 
fighting  equipment,  i.e.  chemical 
extinguishers,  hoses,  nozzles,  water 
supphes,  alarm  systems,  sprinkler 
systems,  portable  breathing  devices,  gas 
masks,  fans,  first  aid  kits,  stretchers,  and 
emergency  alarms. 

Safety  management  review  means  a 
review  of  all  construction  by  the 
Division  of  Safety  Management  to 
ensure  that  the  facihty  comphes  with 
apphcable  codes,  standards,  regulations 
and  guidelines  regarding  Health  and 
Safety  matters. 

Sallyport  means  an  enclosure  to 
handle  either  pedestrian  or  vehicular 
traffic  and  is  located  either  in  the 
security  perimeter  wall  or  fence  of  the 
facility,  which  has  gates  or  doors  at  both 
ends,  only  one  of  which  opens  at  a  time. 
This  method  of  entry  and  exit  ensures 
there  will  bo  no  breach  in  the  security 
of  the  facihty. 

Secure  institution  means  any  facility 
that  is  designed  and  operated  to  ensure 
that  all  entrances  and  exits  are  under 
the  exclusive  control  of  the  facihty 's 
staff,  thereby  preventing  an  inmate  from 
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leaving  the  facility  unsupervised  or 
without  perm  ssion. 

de  ices i 


fe  nces. 


Security 
doors,  bars, 
floors,  walls 
confine  and 
and  electronic 
security  alanr 
units,  auxilia]  y 
equipment 
faciUty. 

Security  or 
of  restriction 
movement  wi 
usually  divid^ 
and  minimuir 


means  locks,  gates, 
,  screens,  ceilings, 
i  ind  barriers  used  to 
cpntrol  juveniles/inmates 
monitoring  equipment, 
systems,  security  light 
power  supply,  and  other 
to  safeguard  the 


us  id 


:ustody  means  the  degree 
I  »f  inmate  or  juvenile 
hin  a  detention  facility, 

into  maximum,  medium 
risk  levels. 


Security  pe  imeter  means  the  outer 
ility  that  provide  for 
confmiment  of  facility  inmates 


portions  of  a 

secure 

or  juveniles. 

Shi/if  activiAr 
bound  record! 
significant  act  ivities 
emergency  anp 
activities. 


log  means  a  system  of 
which  record  the 

of  a  shift,  including 
non-emergency 


Shift  relief)  actor  means  a  mathematic 
ratio  between  the  number  of  hours  that 
staff  are  actua  ly  available  to  work  and 
the  number  ol  hours  that  staffing  must 
be  provided. 

Special  makagement  means  the 
confinement  c  f  a  detainee  in  an 
individual  eel  that  is  separated  from 
the  remainder  of  the  population  for  the 
purpose  of  dis  ciplinary,  administrative 


Subpart 


B 
C 

0 

E 
F 


(1)  Mandat(ky 
standards.  Ma  adatory 
with  areas  in 
danger  to  the 
inmates,  staff, 
and  those  areais 


Standa  tj  title 


Separation  of  A^lts 

Piles. 
Prohjtirted  Uses 
Budgetary  Compliance 


segregation,  protective  custody,  or 
medical  segregation. 

Status  offender  means  a  youth  who 
has  been  charged  with  or  adjudicated 
for  an  act  that  under  the  law  of  the 
jurisdiction  in  which  the  offense  was 
committed  would  not  be  a  crime  under 
any  circumstances  if  committed  by  an 
adult. 

Suicide  screening  means  the 
systematic  inquiry  and  observation  of 
adults  and  juveniles  at  the  time  of 
booking  to  attempt  to  identify 
individuals  who  are  at  risk  of  suicide. 

Summer  and  winter  comfort  zones 
means  suggested  temperature  ranges  for 
indoor  living  and  work  areas  during  the 
summer  months  are  sixty-six  to  eighty- 
six  degrees  Fahrenheit  and  sixtyone  to 
seventy-three  degrees  Fahrenheit  during 
the  winter  months. 

Supervision  means  guidance  or 
management  of  detainees,  typically 
without  a  barrier  between  detention 
staff  and  detainees. 

Temporary  release  means  a  period  of 
time  diuing  which  a  detainee  is  allowed 
to  leave  the  facility  and  go  into  the 
community  unsupervised  by  detention 
personnel  for  various  purposes 
consistent  with  the  public  interest. 

Trained  staff  means  detention  or 
commimity  residential  staff  who  have 
completed  the  orientation  training 
required  in  these  standards. 

Work  release  means  an  arrangement 
sanctioned  by  law  or  the  appropriate 


court  that  enables  a  detainee  to  be 
released  into  the  community  to 
maintain  approved  employment  and/or 
other  approved  activity. 

S10.3    Applicability. 

These  standards  shall  apply  to  any 
facilities  constructed  and/or  operated  on 
Reservations  as  defined  in  §  10.2.  Non- 
Indian  facilities  with  which  the  BIA 
contracts  shall  comply  with  the 
detention  standards  of  the  state  in 
which  they  are  located,  applicable 
federal  and  state  laws,  and  applicable 
safety  and  health  codes. 

§10.4    Compliance. 

(a)  Incremental  compliance.  The 
compliance  process  is  incremental  and, 
in  many  areas,  offers  options  and 
choices  to  each  facility. 

(b)  Types  of  standards.  There  are  two 
types  of  standards,  mandatory  and 
normiandatory.  Each  set  of  standards 
includes  standards  for  operations  and 
standards  for  physical  plants;  if 
appropriate,  physical  plant  standards 
are  divided  into  two  categories,  new 
construction,  renovation  and  expansion 
and  standards  for  existing  facilities.  The 
following  table  shows  the  number  of 
mandatory  and  non-mandatory 
standards  by  facility  type  and  new  and 
existing  construction.  Each  sections  i.e., 
§  10.11(a)(1),  §10.11.(a)(2).  etc.. 
comprises  one  standard. 


Table  4.1. —Mandatory  and  Non-Mandatory  Standards  by  Facility  Type 


Type  of  facility 


Adult  Detention  , 

Adutt  Detention  (existing)  ........... 

Juvenile  Detention  , 

Juvenile  Detention  (existing)  

Adult  Community  Residential  

Juvenile  Community  Residential.. 

Adult  Holding  Facilities  

Adult  Holding  Facilities  (existing). 


Total  stand- 
ards 


245 
249 
262 
266 
223 
228 
207 
208 


Mandatory 


48 
48 
47 
47 
45 
45 
47 
47 


Non-manda- 
tory 


197 
201 
215 
219 
178 
183 
160 
161 


vs.  non-mandatory 
standards  deal 
\  vhich  there  is  potential 
ife,  health,  and  safety  of 
and/ or  the  community 
in  which  there  are  other 


statutes,  regulations,  or  directives  which 
mandate  compliance.  Without 
exception,  facihties  must  comply  with 
all  mandatory  standards.  Non- 
Mandatory  Standards  deal  with  all  other 
areas  of  administration,  program 

Table  4.2.— Mandatory  Standards 


operation  and  facilities.  Based  on  a 
system  of  progressive  compliance,  all 
facilities  must  comply  with  a  percentage 
non-mandatory  standards  that  increases 
over  time.  The  following  table  lists  the 
mandatory  standards  in  each  Subpart  of 
the  rule. 


arxJ  Juve- 
of  Detention  ... 


Detention 


Part  B  adult 


Bl0.11(a)(14) 

N/A        « 
B10.11(b)(1) 


Part  C  juvenile 


N/A 

Cl021(a)(14) 
C10.21  (b)(1) 


Community  residential 


Part  D  adutt 


N/A 

N/A 
Dl0.31(b)(1) 


Part  E  juvenile 


N/A 

N/A 
E10.41(b)(1) 


Holding 


Part  F  adutt 


F1 0.51  .(a)(8) 

N/A 

F1 0.51  .(b)(1) 
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Table  4.2.— Mandatory  Standards— Continued 


Standard  title 


Accounting  CompQaiKe 

Personnel  Policy 

Training  Curriculum  Approval  ... 

Detention    Officer    Orientation- 
Training. 

Records  Cornpliance 

Building  and  Safety  Code  Com- 
pitance. 

Accessibility 

OSHA  Con^pliance  

Heatth  and  Safety  Inspection  ... 

Furnishings     and     Equipment 
Code  Compliance. 

Separation  of  Adutts  and  Juve- 
niles. 

Emergency  Exits  „ 

New  Facility  Planning  Require- 
ment. 

Safety  Martagement  Review  .... 

Full  Coverage  of  Posts 

Male   and    Female   Staff   Re- 
quiremen*. 

Weekly  Inspection  

Montt>)y  Inspection 

Fire  Safety  Inspection  

Use  of  Force  ar>d  Firearms 

Fire  Prevention  „ 

Evacuation  Plan  

Emergency  Plans  

Medical  Treatment  (Incident)  ... 
Suicide  Saeening 

Dietary  AllowarKes 

Medical  Special  Diets 

Health  Protection 

Inspection    of    Food    Sendee 
Area. 

Water  Supply 

Sewage  System  

Sanitation  Plan  „ 

Written  Heatth  Care  Plan  

Medical/Mental    Heatth    Judg- 
ment 

Meetings  wrth  Provider 

Review  of  Heatth  Care  PolicJes 

Health  Training  Program 

24-houf  Emergency  Care 

Health  Care  Treatment 

Licensure  Requirements  

Management  of  Medications  .... 
Preliminary  Heatth  Screening  ... 
Serious  and  Infectious  Disease 

Particip-  -ion  in  Research  

Conftder.tiality        of        Heatth 

Records. 
Regulation  of  Work  Programs 


Detention 


Part  B  adutt 


BIO.  11(b)(2) 
BIO.  11  (c)(1) 
B10.1 1(d)(2) 
B10.1 1(d)(6) 

B10.1 1(e)(1) 
Bl0.12(a)(l) 

BIO.  12(a)(3) 
BIO.  12(a)(4) 
Bl0.12(a)(5) 
BIO.  12(a)(6) 

BIO.  12(b)(2) 

BIO.  12(d)(4) 
B10.12(e)(l) 

BIO.  12(e)(2) 
BIO.  13(a)(3) 
BIO.  13(a)(6) 

B10.13(a)(14) 
B10.13(a)(15) 
Bl0.13(a)(16) 
Bl0.13(a)(22) 
BIO.  13(b)(1) 
Bl0.13(b)(4) 
Bl0.13(b)(5) 
BIO.  13(b)(7) 
BIO.  13(f)(4) 
Bl0.13(hM2) 
BIO.  13(h)(4) 
Bl0.13(h)(7) 
BIO.  13(h)(9) 

Bl0.13(i)(1) 
B10.13(i)(2) 
B10.13(i)(3) 
B10.13(j)(1) 
Bl0.13(j)(4) 

B1O.130")(6) 

B10.13(i)(7) 

Bl0.13(j)(8) 

Bl0.13(j)(10) 

Bl0.13(j)(11) 

B10.13(j)(13) 

Bl0.13(j)(16) 

B10.13(j)(18) 

Bl0.13(i)(23) 

BlO.130)(27) 

B10.13(j)(23) 

B10.14{b)(2) 


Part  C  juvenile 


C10.21  (b)(2) 
C10.21  (c)(1) 
CI  0.21  (d)(2) 
Cl0.21(d)(6) 

CI  0.21  (e)(1) 
CI  0.22(a)(1) 

Cl0.22(a)(3) 
CI  0.22(a)(4) 
CI  0.22(a)(5) 
Cl022(a)(6) 

N/A 

Cl0J22(d)(4) 
Cl0.22(e)(1) 

CI  0.22(e)(2) 
CI  0.23(a)(4) 
Cl0.23(a)(7) 

Cl0.23(a)(15) 

Cl0.23(a)(16) 

Cl0.23(a)(17) 

Cl0.23(a)(23) 

CI  0.23(b)(1) 

Cl0.23(b)(4) 

CI  0.23(b)(5) 

CI  0.23(b)(7) 

CI  023(g)(3) 

Cl0.23(i)(2) 

Cl0.23(i)(4) 

Cl0.23(i)(7) 

Cl0.23(i)(9) 

C10.23(i)(1) 
C1023(j)(2) 
Cl0.23(j)(3) 
Cl0.23(k)(1) 
C10.23(k)(4) 

Cl0.23(k)(6) 

C10.23(k)(7) 

Cl023(k)(8) 

Cl0.23(k)(10) 

Cl0.23(k)(11) 

Cl0.23(k)(13) 

Cl0.23(k)(16) 

Cl0.23(k)(18) 

Cl0.23(k)(23) 

Cl0.23(k)(27) 

Cl0.23(k)(28) 

Cl0.24(b)(3) 


Community  residential 


Part  D  adutt 


Dl0.3l(b)(2) 
Dl0.31(c)(1) 
D10.31  (d)(2) 
D1 0.31  (d)(6) 

D1 0.31  (e)(1) 
D10.32(a)(1) 

D1 0.32(a)(3) 
D1 0.32(a)(4) 
Dl0.32(a)(5) 
Dl0.32(a)(6) 

N/A 

D  10.32(d)(1) 
D  10.32(e)(1) 

D  10.32(e)(2) 
D10.33(a)(1) 
Dl0.33(a)(3) 

Dl0.33{a)(10) 
Dl0.33(a)(1l)" 
D10.33(a)(12) 
Dl0.33(a)(17) 
Dl0.33(b)(1) 
D10.33<b)(3) 
D  10.33(b)(4) 
D1 0.33(b)(7) 
D1 0.33(0(2) 
D10.33(h)(2) 
D1 0.33(h)(4) 
Dl0.33(h)(7) 
D  10.33(h)(9) 

D10.33(i)(1) 
D  10.33(0(2) 
Dl0.33(i)(3) 
Dl0.33a)(1) 
DlO.330)(4) 

Dl0.33(j)(6) 

D10.33G)(7) 

D10.33(j)(8) 

D10.33{j)(10) 

Dl0.33(j)(11) 

Dl0.33(i)(12) 

Dl0.33(j)(15) 

Dl0.33(i)(17) 

N/A 

Di0.33(i)(25) 

DlU.33(j)(26) 

Dl0.34(c)(2) 


Part  E  juvenile 


El0.41(b)(2) 
El0.41(c)(l) 
El  0.4 1(d)(2) 
El0.41(d)(6) 

El  0.4 1(e)(1) 
El  0.42(a)(1) 

El0.42(a)(3) 
E10.42(a)(4) 
El0.42(a)(5) 
El  0.42(a)(6) 

N/A 

El0.42(d)(1) 
El0.42(e)(1) 

El  0.42(e)(2) 
E10.43(a)(1) 
E  10.43(a)(3) 

El0.43(a)(10) 
El0.43(a)(ll) 
E10.43(a)(l2) 
E10.43(a)(17) 
El  0.43(b)(1) 
El  0.43(b)(3) 
El  0.43(b)(4) 
El  0.43(b)(6) 
£10.43(0(6) 
El  0.43(h)(2) 
E10.43(h)(4) 
El0.43(h)(7) 
El  0.43(h)(9) 

El0.43(i)(1) 
El0.43(i)(2) 
El0.43<i)(3) 
El0.43a)(1) 
E10.43(j){4) 

El0.43(j)(6) 

E10:43(j)(7) 

E1O.430)(8) 

El0.43(j)(10) 

El0.43(i)(11) 

E10.43(j)(12) 

E10.43(j)(15) 

E10.43(j)(17) 

N/A 

ElO.430)(25) 

El0.43(j)(26) 


Holdir^ 


Part  F  adult 


El0.44(c)(3) 


Fl0.51.(bM2) 
Fl0.51.(cMl) 
F10.51  .(d)(2) 
F1 0.51. (d)(5) 

Fl0.51.(e)(1) 
Fl0.52.(a)(1) 

Fl0.52.(a)(3) 
F-:0.52.(a)(4) 
Fl0.52.(a)(5) 
Fl0.52.(a)(6) 

Fl0.52.(b)(1) 

F10.52.(d)(4) 
Fl0.52.(e)(1) 

Fl0.52.(e)(2) 
Fl0.53.(a)(3) 
Fl0.53.(a)(6) 

Fl0.53.(a)(14) 

Fl0.53.(a)(15) 

Fl0.53.(a)(16) 

Fl0.53.(a)(22) 

Fl0.53.(b)(1) 

Fl0.53.(b)(4) 

Fl0.53.(b)(5) 

Fl0.53.(b)(7) 

F10.53.(0(3) 

F10.53.(h)(2) 

F10.53.(h)(4) 

F10.53.(h)(7) 

Fl0.53.(h)(9) 

F1 0.53.(0(1) 
F1 0.53.(0(2) 
Fl0.53.(i)(3) 
F10.53.0")(1) 
Fl0.53.a)(4) 

F10.53.(j)(6) 

F10.53.0)(7) 

F10.53.(j)(8) 

F1O.53.0)(1O) 

F10.53.0)(11) 

Fl0.53.(j)(13) 

F1O.53.0)(16) 

F10.53.(J)(18) 

Fl0.53.(j)(20) 

Fl0.53.(j)(23) 

F1 0.53.0)  (24) 

f^A 


(2)  Physical  plant  standards.  There 
are  two  categories  of  standards  which 
deal  with  facilities:  standards  for 
existing  construction  and  standards  for 
new  construction,  additions  and 
renovations.  If  there  are  no  existing 
facilities  of  the  type,  standards  for 
existing  construction  are  omitted. 

(c)  Accreditation  process.  The 
accreditation  process  is  incremental.  It 
does  not  require  that  detention  facilities 


comply  with  all  standards  when  they 
are  published.  The  follovmig 
requirements  are  established  for 
compliance: 

(1)  First  year  following  publication.  By 
the  end  of  the  first  year  following 
publication,  all  detention  facihties  must 
have  identified  deficiencies  and 
developed  an  action  plan  that  identifies 
the  actions  and  resources  necessary  to 


correct  deficiencies  and  a  schedule  fi>r 
these  remedies. 

(2)  Second  year  following  publication. 
By  the  end  of  the  second  year  follovdng 
publication  and  thereafter,  all  detention 
facihties  must  be  one  hundred  percent 
compliant  with  the  mandatory 
standards.  For  example,  an  existing 
adult  detention  facility  would  have  to 
comply  with  the  48  mandatory 
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standards  of  tie  249  total  standards 
applicable  to  tjhis  facility  type. 

(3)  Fourth  y^  following  publication. 
By  the  end  of  the  fourth  year  following 
publication  ar  d  thereafter,  all  detention 
facilities  must  be  50  percent  compliant 
with  the  non-mandatory  standards.  For 
example,  an  e:  asting  adult  detention 
facility  would  have  to  remain  compliant 
with  the  48  mi  indatory  standards  and 
also  comply  with  101  (50%)  of  the  201 
non-mandator  /  standards  for  this 
facility  type. 

(4)  Fifth  yea  'following  publication. 
By  the  end  of  1  he  fifth  year  following 
publication  an  d  thereafter,  all  detention 
facilities  must  be  60  percent  compliant 
with  the  non-r  mandatory  standards.  For 
example,  an  e:  isting  adult  detention 
facility  would  have  to  remain  compUant 
with  the  48  mi  ndatory  standards  and 
also  comply  w  ith  121  (60%)  of  the  non- 
mandatory  sta  idards  for  this  facility 

(5)  Sixth  yecr  following  publication. 
By  the  end  of  t  de  sixth  year  following 
pubhcation  an  i  thereafter,  all  detention 
facilities  must  be  70  percent  compliant 
with  the  non-E  laudatory  standards. 

(6)  Seventh ;  'ear  following 
publication.  B  '  the  end  of  tlie  seventh 
year  following  publication  and 
thereafter,  all  c  etention  facilities  must 
be  80  percent  <  ompUant  with  the  non- 
mandatory  staj  idards. 

(7)  Eighth  year  following  publication. 
By  the  end  of  t  le  eighth  year  following 
publication  an  i  thereafter,  all  detention 
facilities  must  dc  90  percent  compliant 
with  the  non-mandatory  standards. 

(8)  Availabh  assistance.  The  BIA, 
Division  of  Lai  v  Enforcement  shall 
provide  a  form  at  for  self-accreditation  of 
programs  with  provision  for  program 
audits. 

§  1 0.5    Facilltief  operated  by  contractors. 

(a)  Form  of  (Organization.  The  entity 
operating  the  facility  shall  be  a  legal 
entity  or  part  a  "a  legal  entity. 

(b)  Program    ontinuity.  The  operator 
of  the  facihty  s  lall  dociunent  that 
necessary  lega  measures  have  been 
taken  to  provic  e  continuity  of  service  in 
the  event  of  im  apacitation,  retirement 
or  death. 

(c)  Annual  n  eeting.  The  governing 
authority  of  th(  i  facility  shall  meet  at 
least  annually  vith  the  contracting 
officer  to  facili  ate  communication, 
establish  polic  r,  explore  problems, 
ensure  confom  lity  to  legal  and  fiscal 
requirements,  i  nd  implement  programs. 

(d)  Minim  un  criteria  for  private 
agencies.  At  a  i  ninimum,  the  bylaws  for 
the  governing  «  uthority  of  the 
incorporated  a  ;ency  shall  include 
membership  qi  alifications,  community 
representation,  size  of  the  governing 


body,  method  of  selection,  terms  of 
office,  duties  and  responsibiUties  of 
officers,  times  the  board  will  meet, 
committee  structure,  quorums, 
parliamentary  procedure,  recording  of 
minutes,  method  of  amending  the 
bylaws,  conflict  of  interest  items,  and 
the  relationship  of  the  chief  executive 
officer  to  the  governing  body. 

Subpart  B— Adult  Detention  Facilities 

§  10.11    Administration  and  management 

(a)  General  administration — (1) 
Mission  and  goals.  A  written  statement, 
which  shall  be  updated  as  necessary, 
shall  describe  the  philosophy,  goals  and 
poUcies  of  the  facility. 

(2)  Administration  of  facility.  An 
administrator,  whose  responsibility  and 
authority  shall  be  docimiented,  shall 
oversee  each  facility.  The  appointment 
shall  be  based  on  written  qualifications. 

(3)  Organization  chart.  An 
organization  chart  shall  describe  the 
facility's  organization  and  chain  of 
command.  The  chart  shall  be  updated  as 
needed. 

(4)  Service  provider  roles.  A 
Memorandum  of  Agreement  (MOA), 
which  shall  be  updated  as  needed  and 
reviewed  at  least  aiuiually,  shall  define 
the  role  and  function  of  employees  of 
public  or  private  agencies  providing  a 
service  to  the  facility.  The  MOA  shall 
specify  the  relation  of  service  providers 
to  the  authority  and  responsibility  of  the 
administrator. 

(5)  Interagency  meetings.  The 
administrator  shall  conduct  regular 
meetings  between  the  staff  of  criminal 
justice,  social  service,  health  care  and 
detention  agencies  to  develop  and 
maintain  effective  interagency 
coordination. 

(6)  Policy  and  procedure  manual.  All 
employees  of  the  facility  shall  have 
access  to  a  policy  and  procedure  manual 
and  its  supporting  documents.  The 
Chief,  Division  of  Law  Enforcement, 
shall  approve  the  manual  and  its 
supporting  documents,  which  shall 
provide  for  the  implementation  of  these 
standards  and  shall  direct 
documentation  of  compliance.  The 
administrator  shall  update  the  manual 
as  needed  and  review  it  annually. 

(7)  Dissemination  of  policy  and 
procedure.  The  administrator  shall 
disseminate  approved,  new,  or  revised 
policies  and  procedures  to  designated 
staff,  volunteers,  and,  where 
appropriate,  inmates  prior  to 
implementation.  Staff  shall  review  and 
indicate  in  writing  that  they  understand 
the  content  of  policies  and  procedures 
prior  to  their  implementation. 

(8)  Channels  of  communication.  The 
administrator  or  designee  shall  regularly 


disseminate  information  to  staff  prior  to 
the  beginning  of  their  shift.  , 

(9)  Monitoring  and  assessment.  The 
Agency  Superintendent  or  designee         ' 
shall  review  and  inspect  operations  and 
programs  at  least  annually. 

(10)  Annual  report.  The  administrator 
shall  submit  a  written  annual  report  to 
the  Chief,  Division  of  Law  Enforcement, 
through  the  Area  Director  and  Agency 
Superintendent,  and  shall  forward  a 
copy  to  the  appropriate  court  and  health 
care  authority.  The  report  shall  address 
goals,  objectives,  population  data, 
programs  and  services  provided,  budget, 
space  and  equipment  needs  and  major     , 
developments. 

(11)  Public  information  program.  The 
administrator  or  designee  shall  provide 
for  a  public  information  program. 

(12)  Legal  counsel.  Legal  counsel  shall 
be  available  to  the  administrator  and 
other  staff  as  needed  in  the  performance 
of  their  duties. 

(13)  Separation  of  adults  and 
juveniles.  The  administrator  shall 
prohibit  the  confinement  of  juveniles 
under  the  age  of  eighteen  within  the 
facility  imless  in  compliance  with  42 
U.S.C.  223(a)(13)(14)  (the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974)  as  amended  and  28  CFR  Part 
31. 

(b)  Fiscal  management — (1)  Budgetary 
compliance.  If  operated  by  the  BIA,  the 
facility  shall  comply  with  the  directives 
of  the  Agency  regarding  budget 
preparation,  submission,  and 
administration.  If  operated  by  a  tribe, 
the  facility  shall  comply  with  the 
directives  of  the  tribe  regarding  budget 
preparation,  submission,  and 
administration. 

(2)  Accounting  compliance.  If 
operated  by  the  BIA,  the  facility  shall 
comply  with  the  Agency  accounting 
directives.  If  operated  by  a  Tribe,  the 
facility  shall  comply  with  Tribal 
accounting  directives. 

(3)  Basis  of  budget.  The  administrator 
shall  document  a  direct  relationship 
between  the  budget  and  planned 
operational,  staffing  and  program  needs. 

(4)  Property  management  compliance. 
If  operated  by  the  BIA,  the  facility  shall 
comply  with  Agency  property 
management  directives.  If  operated  by  a 
Tribe,  the  facility  shall  comply  with 
Tribal  property  management  directives. 

(5)  Federal  acquisition  regulation 
compliance.  If  operated  by  the  BIA,  the 
facility  shall  comply  with  Agency 
directives  for  facility  services, 
equipment  and  supply  purchases.  If 
operated  by  a  tribe,  the  facihty  shall 
comply  with  tribal  directives  for  facility 
services,  equipment  and  supply 
purchases. 


(6)  Space  and  equipment  needs  and 
deficiencies.  The  administrator  shall 
report  space  and  equipment  needs  and 
deficiencies  annually  to  the  Area 
Director  through  the  Agency 
Superintendent. 

(7)  Program  needs  and  deficiencies. 
The  administrator  shall  report  program 
needs  and  deficiencies,  i.e.,  staffing, 
supplies,  training  and  contract  services, 
aimually  to  the  Chief,  Division  of  Law 
Enforcement,  through  the  Area  Director 
and  Agency  Superintendent. 

(8)  Cost  of  inmate  board.  The  facility 
shall  charge  all  contract  users  at  the 
same  rate. 

(9)  Fund  accounts.  The  administrator 
shall  arrange  for  an  independent  audit 
of  inmate  fund  accounts,  including 
canteen  or  commissary,  following 
standard  accounting  practices.  The 
administrator  shall  use  any  profit  or 
interest  which  accrues  for  the  benefit  of 
the  inmates. 

(c)  Personnel— (\)  Personnel  policy.  If 
operated  by  the  BIA,  the  facility  shall 
comply  with  Agency  personnel 
management  directives.  If  operated  by  a 
Tribe,  the  facihty  shall  comply  with 
Tribal  personnel  management 
directives. 

(2)  Personnel  manual.  The 
administrator  shall  make  a  copy  of  the 
applicable  personnel  manuals  and 
regulations  available  to  every  employee. 

(3)  Staffing  requirements.  The 
administrator  shall  review  employee 
workload  annually  to  ensure  that  the 
legitimate  safety  and  security  needs  of 
staff  and  inmates  are  addressed.  The 
administrator  shall  develop  and  update 
the  facility's  shift  relief  factor  annually. 

(4)  Criminal  record  check.  The 
administrator  or  designee  shall  conduct 
a  criminal  record  check  of  all  new 
employees  prior  to  employment  to 
determine  if  there  are  criminal 
convictions  that  have  a  specific 
relationship  to  job  performance. 

(5)  Physical  examination.  All 
employees  who  have  direct  contact  with 
inmates  shall  have  a  pre-employment 
physical  examination.  There  shall  be 
provisions  for  re-examination. 

(6)  Physical  fitness.  Detention  officers 
shall  meet  BIA  or  comparable  tribal 
standards  for  physical  fitness. 

(7)  Code  of  ethics.  The  facility  shall 
have  a  written  Code  of  Ethics  that 
outlines  the  professional  standards 
expected  of  all  employees  and 
recognizes  that  detention  personnel  may 
be  held  to  a  higher  behavioral  standard 
because  of  the  nature  of  their  duties. 

(8)  Confidentiality.  Consultants, 
contract  personnel,  employees  of  other 
public  and  private  agencies  and 
volunteers  who  work  with  inmates  shall 
agree  to  comply  with  the  facility's 
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policies  on  confidentiality  of 
information. 

(d)  Training  and  staff  development — 
(1)  Management  of  training  programs.  A 
qualified  employee,  who  has  received 
training  in  training  dehvery  methods, 
shall  plan,  coordinate  and  supervise 
employee  and  volunteer  training 
programs.  The  administrator  shall 
identify,  evaluate  and  update  job-related 
training  needs  annually. 

(2)  Training  curriculum  approval.  The 
Chief,  Division  of  Law  Enforcement,  in 
conjunction  with  the  hidian  Police 
Academy,  shall  approve  training 
programs  and  curriculum  required  by 
these  standards. 

(3)  Outside  resources.  The  facility 
shall  support  the  integration  of  IHS- 
approved  and  other  training  with  the 
approval  of  the  administrator. 

(4)  Education  and  training.  The 
administrator  shall  encourage 
employees  to  continue  their  education 
and  training. 

(5)  Cultural  awareness.  Orientation 
training  shall  include  a  component  on 
cultural  issues  relative  to  the  local 
tribe(s). 

(6)  Detention  officer  orientation 
training.  All  new  full  or  part-time 
detention  officers  shall  receive  the 
number  of  hours  of  orientation  training 

-  recommended  by  the  Chief,  Division  of 
Law  Enforcement,  during  their  first  year 
of  emplojTnent.  Employees  shall 
complete  forty  of  these  hours  prior  to 
being  independently  assigned  to  work 
in  the  facility. 

(7)  Detention  officer  in-service 
training.  All  full  or  part-time  detention 
officers  shall  receive  an  additional  forty 
hours  of  job-relevant  training  each 
subsequent  year  of  employment. 

(8)  Clerical  and  support  staff 
orientation  training.  All  new  clerical 
and  support  staff  who  have  minimal 
inmate  contact  shall  receive  the  number 
of  hours  of  orientation  and  training 
recommended  by  the  Chief,  Division  of 
Law  Enforcement  within  their  first  year 
of  employment. 

(9)  Clerical  and  support  staff  in- 
service  training.  All  clerical  and  support 
staff  shall  receive  an  additional  sixteen 
hours  of  job-relevant  training  each 
subsequent  year  of  employment. 

(10)  Administrative  ana  managerial 
staff  orientation  training.  New 
administrative  and  managerial  staff 
shall  receive  at  least  the  number  of 
hours  of  training  recommended  by  the 
Chief,  Division  of  Law  Enforcement, 
within  their  first  year  of  employinent  in 
this  position. 

(11)  Administrative  and  managerial 
staff  in-service  training.  Administrative 
and  managerial  staff  shall  receive  at 
least  twenty-four  hours  of  job-relevant 


training  each  subsequent  year  of 
employment. 

(12)  Specialized  training.  At  least  one 
detention  officer  per  shift  shall  receive 
specialized  training  in  the  management 
of  inmates  with  health  and  behavioral 
problems,  including  substance  abuse 
and  suicide.  At  least  one  detention 
officer  per  shift  shall  be  certified  as  an 
emergency  medical  technician.  All 
detention  staff  who  have  contact  with 
inmates  shall  receive  training  in 
advanced  first  aid  and  CPR.  The  health 
authority  shall  identify  health-related 
training  needs. 

(e)  Facility  records— {1)  Records 
compliance.  The  facility  shall  comply 
with  5  U.S.C.  552  (the  Freedom  of 
Information  Act),  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended,  43 
CFR  2.79(a),  or  comparable  tribal 
regulations. 

(2)  Records  management.  The  facility 
shall  have  a  system  for  the  management, 
dissemination,  retrieval,  storage, 
archiving  and  (when  appropriate) 
destruction  of  information  and 
detention  records. 

(3)  Law  enforcement  sensitive 
information.  Law  enforcement  sensitive 
records  and  information  shall  be  marked 
privileged.  The  administrator  or 
designee  shall  keep  these  records  in  a 
locked  cabinet  or  file  room. 

(4)  Release  of  information  and 
consent.  Inmates  shall  siga  a  Release  of 
Information  Consent  Form  in 
compliance  with  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended  prior 
to  the  release  of  privileged  information. 
The  administrator  or  designee  shall 
keep  a  copy  of  the  signed  release  in  the 
inmate's  record. 

(5)  Separation  of  record  contents.  The 
administriator  or  designee  shall  idenUfy 
and  separate  contents  of  imnate  records 
according  to  an  established  format 
which,  at  a  minimum,  shall  separate 
privileged  from  public  information. 

(6)  Access  to  information.  The 
administrator  shall  define  clearly 
personnel  who  have  access  to  inmate 
records. 

(7)  Daily  report.  The  administrator  or 
designee  shall  maintain  a  daily  report 
and  provide  a  copy  of  it  to  the 
appropriate  court(s).  The  daily  report 
shall  identify: 

(i)  the  names  of  inmates  in  custody, 
including  inmates  on  temporary  release 
or  in  other  locations; 

(ii)  names  of  inmates  admitted  and 
released; 

(iii)  the  legal  status  of  each  inmate; 
and 

(iv)  the  number  of  days  each  inmate 
has  been  in  custody. 

(8)  Identification  and  location  record. 
The  facility  shall  maintain  a  system  that 
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le  accumulated  (if 


identifies  all  nmates  in  custody  and 
their  actual  p  lysical  location. 

(9)  Custody  record.  The  facility  shall 
maintain  custody  records  of  all  inmates 
held  at  the  fa<  ihty.  The  record  shall 
include,  but  Qot  be  limited  to: 

(i)  initial  booking  form; 

(ii)  dociunetited  legal  authority  to 
detain  the  inmate; 

(iii)  health  i  ind  suicide  screening 
forms; 

(iv)  dates  ol  court  appearances; 

(v)  signed  n  tlease  of  information 
forms; 

(vi)  an  on-gi  )ing  record  of  cash  and 
valuables; 

(vii)  dates  a  nd  times  of  temporary 
releases; 

(viii)  names  of  visitors  and  dates  of 
visits; 

(ix)  facility  -ules  and  disciplinary 
policy  signed  py  the  inmate; 

(x)  classification  interview  and 
subsequent  classification  actions; 

(xi)  reports  )f  major  disciplinary 
actions,  signii  leant  incidents  or  crimes 
committed  wl^le  in  custody; 

(xii)  records  of  program  participation 
including  v/o^t.  release  or  inmate  work 
programs; 

(xiii)  good 
applicable): 

Cxiv)  final  release  or  transfer  report. 

(10)  Booking  information.  The 
administrator  or  designee  shall  record 
booking  information  for  every  person 
admitted  to  the  facility.  The  record  shall 
include  at  least  the  following  data: 

(i)  booking  number, 

(ii)  name  arid  known  aliases; 

(iii)  ciurentlor  last  known  address; 

(iv)  date  and  time  of  confinement; 

(v)  a  copy  o  '  the  court  order  or  other 
legal  basis  for  detention; 

(vi)  name,  t  tie,  agency  and  signatiu'e 
of  arresting  of  icer; 

(vii)  charge  or  charges; 

(viii)  date  ai  id  place  of  birth; 

(ix)  ethnic  c  rigin  or  tribal  affiliation; 

(x)  present  ( ir  last  place  of 
employment; 

(xi)  emergei  icy  contact  name, 
relationship,  j  ddress  and  phone 
number; 

(xii)  record  if  telephone  calls  made  by 
arrestee  at  tim  b  of  admission; 

(xiii)  driver  s  license  and  social 
security  numl  er; 

(xiv)  identil  y^ing  information, 
including  hei(  ht,  weight,  gender  and 
identifying  m^  xks,  such  as  birthmarks, 
scars  or  tattoo »; 

(xv)  photogi  aph  and  fingerprints 
(optional); 

(xvi)  notatic  n  of  cash  and  all  property; 

(xvii)  initiaj  classification  and  special 
needs; 

(xviii)  an  in  lication  that  the  health 
and  suicide  sc  reening  was  completed; 


(xix)  name  of  legal  representative  if 
any;  and 

(xx)  name  of  booking  officer. 

(11)  Conducting  research.  All  research 
conducted  shall  comply  with  federal 
and  tribal  regulations  pertaining  to 
conducting  and  disseminating  research 
findings  as  well  as  professional  and 
scientific  ethics.  The  administrator,  the 
Agency  Superintendent  and  the  Area 
Director  shall  approve  all  research  prior 
to  implementation.  The  administrator 
shall  regulate  voluntary  inmate 
participation  in  research. 

(f)  Citizen  involvement  and  .    . 

volunteers — (1)  Volunteer  coordinator 
The  administrator  shall  encourage 
citizen  participation  in  volunteer 
programs  by  designating  a  staff  member 
as  volunteer  coordinator. 

(2)  Volunteer  plan.  The  volunteer 
coordinator  shall  develop  and 
implement  a  written  plan  for  volunteer 
services.  The  volunteer  coordinator  and 
administrator  shall  update  the  plan  as 
necessary  and  review  it  at  least 
annually.  The  plan  shall  include: 

(i)  lines  of  authority; 

(ii)  responsibility  and  accountability 
for  volunteer  services; 

(iii)  procedures  for  the  screening  and 
selection  of  volunteers; 

(iv)  a  volimteer  orientation  or  training 
program,  which  is  appropriate  to  the 
natiue  of  the  assignments; 

(v)  a  requirement  that  volunteers  shall 
agree  in  writing  to  abide  by  all  facility 
rules,  policies,  procedures  and 
practices,  particularly  those  related  to 
security  and  confidentiality  of 
information;  and 

(vi)  a  statement  that  the  administrator 
may  discontinue  a  volunteer  activity  at 
any  time  by  written  notice. 

§10.12    Physical  plant 

(a)  Code  compliance — (1)  Building 
and  safety  code  compliance.  If  owned 
by  the  Bureau,  the  facility  shall  comply 
with  29  CFR  Part  1910,  Subparts  D,  E. 
G  and  L.  If  owned  by  a  tribe,  the  facility 
shall  comply  with  the  National  Fire 
Protection  Association  (NFPA)  Life 
Safety  Code  IGl  Chapters  2.  4  through 
7,  and  14  (if  new  detention  occupancy) 
or  15  (if  existing  detention  occupancy), 
or  comparable  tribal  regulations. 

(2)  Zoning.  The  facility  shall  comply 
with  applicable  zoning  and  land  use 
requirements. 

(3)  Accessibility.  The  facility  shall 
comply  with  25  U.S.C.  794  (the 
Rehabilitation  Act  of  1973)  as  amended. 
41  CFR  101-19.6  (Uniform  Federal 
Accessibility  Standards),  and  43  CFR 
Part  17. 

(4)  OSHA  compliance.  The  facility 
shall  comply  with  29  CFR  Part  1910, 
Subparts  C  through  E.  G,  K,  L  and  S 


(Occupational  Health  and  Safety 
Standards)  or  comparable  tribal 
regulations.  If  other  activities  governed 
by  sections  of  29  CFR  Part  1910  not 
identified  in  this  standard  are  carried 
out  in  the  facility,  the  section(s)  of  29 
CFR  Part  1910  governing  that  activity  or 
comparable  tribal  regulations  apply. 

(5)  Health  and  safety  inspection.  In    : 
compliance  with  29  CFR  Part  1960, 
Subparts  B  through  D,  the  facility  shall 
receive  at  least  one  inspection  each  year 
by  a  quahfied  safiety  and  health 
inspector  and  Environmental  Health 
Specialist  and/or  Sanitarian.  Any 
request  for  inspection  shall  be  directed 
to  the  Area  Safety  Manager  or  Officer 
through  the  Agency  Superintendent. 

(6)  Furnishings  and  equipment  code 
compliance.  The  administrator  shall 
maintain  documentation  by  an 
independent,  qualified  source  that  the 
interior  furnishing  materials  in  inmate 
living  areas,  exit  areas  and  places  of 
public  assembly  shall  be  in  accordance 
with  NFPA  Life  Safety  Code  Section  6- 
5  or  comparable  tribal  regulations. 

,  (b)  Fac/Vi<yorganJzafjon— (1)  £tes;gn 
for  supervision.  Physical  plant  design 
shall  facilitate  continuous  personal 
contact  and  interaction  between  staff 
and  inmates. 

(2)  Separation  of  adults  and  juveniles. 
If  the  adult  facility  temporarily  holds 
juveniles  for  periods  of  less  than 
twenty-four  hours,  it  shall  comply  with 
42  U.S.C.  223(a)(ii)  (the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of 
1974)  asamended  and  28  CFR  Part  31. 

(3)  Separation  of  classifications.  The 
facility  shall  be  designed  and 
constructed  so  that  inmates  can  be 
separated  according  to  the  requirements- 
identified  in  these  standards  and  the 
facility's  classification  plan. 

(4)  Separation  of  males  and  females. 
The  facility  shall  provide  for  sight  and 
sound  separation  of  male  and  female 
inmates  in  their  housing  areas. 

(5)  Supervision.  All  general 
population  and  special  m2;iagement 
living  areas  shall  be  constracted  to 
facilitate  continuous  staff  obser/ation, 
excluding  electronic  surveilliin-e,  of  cell 
or  room  fronts  and  activity  areas,  such 
as  dayrooms  and  recreation  spaces. 

(6)  Continuously  observable  housing. 
The  facility  shall  provide  a  minimum  of 
two  single  occupancy  cells  that  can  be 
continuously  observed  by  staff  and 
which  allow  inmates  to  communicate 
with  staff. 

(7)  Rated  capacity.  The  number  of 
inmates  shall  not  exceed  the  facility's 
rated  capacity  with  the  exception  of 
mass  arrests. 

(8)  Location.  The  facility  shall  be 
located  conveniently  for  criminal  justice 
agencies,  the  health  authority. 
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community  agencies  and  inmates'  legal 
representatives,  families  and  friends, 
(c)  Environmental  conditions— (I) 
Artificial  light  levels.  Lighting  levels  in 
iiunate  cells  or  rooms  shall  be  at  least 
twenty  footcandles  at  the  desk  and  in 
the  personal  grooining  areas.  Lighting 
levels  throughout  the  facility  shall  be 
appropriate  to  the  tasks  and  activities 
carried  out  in  its  spaces.  An 
independent,  qualified  source  shall 
docmnent  hghting  levels. 

(2)  Noise  levels.  Noise  levels  shall  not 
exceed  seventy  decibels,  in  the  daytime 
and  forty-five  decibels  at  night.  An 
independent,  qualified  source  shall 
document  noise  levels. 

(3)  Indoorair  quality.  Air  circulation 
shall  be  at  least  ten  cubic  feet  of  outside 
"or  recirculated  filtered  air  per  minute 

.  per  occupant.  An  independent, 
qualified  source  shall  document  air 
circulation. 

(4)  L^se  of  tobacco.  The  administrator 
shall  regulate  the  use  of  tobacco  in  the 
facihtv  by  staff,  inmates  and  the  public. 

(5)  Heating  and  cooling.  Temperatures 
shall  be  appropriate  to  the  summer  and 
vdnter  comfort  zones. 

(d)  Security— i\)  Control  center  The 
-  facility  shaH  maintain  a  secure  control 
center,  which  has  a  system  for 
immediate  communication  with  the 
inmate  living  areas.  The  control  center 
shall  monitor  and  coordinate  the- 
faciUty's  security,  life  safety  and 
communications  systems. 

(2)  Perimeter  security.  The  perimeter 
shall  be  secured  in  a  way  that  inmates 
remain  in  the  perimeter  and  that  access 
by  the  general  public  is  denied  without 
proper  authorization.  There  shall  be 
security  doors  between  inmate  areas  and 
areas  to  which  the  public  has  access. 

(3)  Security  equipment  storage.  The 
facility  shall  provide  space  for  the 
secure  storage  of  chemical  agents, 
restrairiing  devices  and  related  security 
equipment.  The  equipment  shall  be 
located  outside  inmate  liviiig  and 
activity  areas  in  a  place  that  is  readily 
accessible  to  authorized  persons  only. 
The  facility  shall  store  firearms  in  a 
secure  area  or  cabinet  outside  the 
security  perimeter  of  the  facility  in  a 
place  that  is  accessible  only  to 
authorized  persons. 

(4)  Emergency  exits.  In  compliance 
with  29  CFR  1910.37,  designated  exits 
in  the  faciUty  shall  permit  prompt 
evacuation  of  inmates  and  staff 
members  in  an  emergency.  Facility  exits 
shall  be  properly  positioned,  clear  and 
distinctly  and  permanently  marked. 

(5)  Protective  Holding  Cells.  Other 
than  as  indicated  in  the  mass  arrest 
policy,  single  and  multiple  occupancy 
protective  holding  cells  shall  hold  no 
more  than  eight  persons  and  shall  be 


40095 


used  only  for  the  temporary  holding  of 
persons  during  the  booking  process  for 
periods  of  up  to  eight  hours.  Each  room 
or  cell  shall  have,  at  a  minimum: 

(i)  sixty  square  feet  of  floor  space; 

(ii)  toilet  faciUties  that  are  located 
above  floor  level,  provide  some  degree 
of  privacy  and  are  available  for  use 
without  staff  assistance  twenty-four 
hours  a  day; 

(iii)  hot  and  cold  ruiming  water;' and 

(ivj  a  bed  or  fixed  bench  at  or  above 
floor  level. 

(6)  Emergency  equipment.  The  facility 
shall  have  the  equipment  hecessary  to 
maintain  essential  lights,  power, 
ventilation,  power-operated  doors  or 
locks  and  communication  in  an 
emergency. 

(7)  Visual  surveillance  equipment. 
When  visual  electronic  surveillance  is 
used,  it  shall  be  located  primarily  in 
hallways,  elevators,  corridors,  or  at 
points  on  the  sectirity  perimeter  such  as 
entrances  and  exits. 

le)  New  facility  planning  process — ( 1 ) 
New  facility  planning  requirement.  All 
new  construction,  renovation  and 
expansion  projects  shall  follow  the 
Plarming  of  New  Institutions  (PONI) 
process  as  required  by  25  CFR  Part  296. 

(2)  Safety  management  review.  The 
design  and  specifications  for  all  new 
construction,  renovation  and  expansion 
projects  shall  be  reviewed  by  the  Bureau 
of  Indian  Affairs  in  compliance  with  29 
CFR  1960.  Subparts  B  through  D. 

(f)  New  construction,  renovation  and 
expansion — (1)  Single  occupancy 
requirements  (general  population).  Only 
one  iiunate  shall  occupy  each  cell  or 
detention  room  designed  for  single 
occupancy.  All  general  population 
single  rooms  or  cells  shall  have  at  least 
sixty  square  feet  of  floor  space,  provided 
inmates  spend  no  more  than  ten  hours 
per  day  locked  in.  When  confinement 
exceeds  ten  hours  per  day,  there  shall  be 
at  least  seventy  square  feet  of  floor 
space.  In  general  population,  each  room 
or  cell  shall  have,  at  a  minimum: 

(i)  natural  light; 

(ii)  toilet  facihUes  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  are  available  for  use  without 
staff  assistance  twenty-four  hours  a  day; 

(iii)  a  wash  basin  with  hot  and  cold 
running  water; 

(iv)  access  to  showers;  and 

(v)  a  bed  above  floor  level,  a  desk  or 
writing  surface,  safety-type  hooks  or 
closet  space,  and  a  chair  or  stool. 

(2)  Single  occupancy  requirements 
(special  management).  Only  one  inmate 
shall  occupy  each  cell  or  detention 
room  designed  for  single  occupancy. 
The  facihty  shall  provide  single  cell 
occupancy  for  special  management 
classifications  and  other  classifications 


as  defined  and  justified  in  the  PONI 
program.  At  least  one  special 
management  cell  shall  be  vented 
directly  to  the  exterior.  In  special 
management,  segregation  rooms  shall 
provide  living  conditions  that 
approximate  those  of  the  general  inmate 
population.  All  exceptions  shall  be 
clearly  documented.  Each  special 
management  room  or  cell  shall  have,  at 
a  minimum: 

(i)  natural  light; 

(ii)  a  minimum  of  seventy  square  feel 
of  floor  space; 

(iii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  that  are  available  for  use 
without  staff  assistance  twenty-four 
hours  a  day; 

(iv)  access  to  showers; 

(v)  hot  and  cold  running  water;  and 

(vi)  a  bed  at  or  above  floor  level,  a 
desk  or  writing  surface,  and  a  stool. 

(3)  Multiple  occupancy  requirements 
Where  used,  multiple  occupancy  rooms 
or  cells  shall  house  inmates,  who  have 
been  screened  for  suitability  to  group 
hving  and  classified  accordingly.  The 
rooms  shall  provide: 

(i)  continuous  obser\ation  by  staff; 

(ii)  a  minimum  of  fifty  square  feet  of 
floor  space  per  occupant  in  the  sleeping 
area  and  a  clear  floor-to-ceiling  height  of 
not  less  than  eight  feet; 

(iii)  natural  light; 

(iv)  a  toilet(s)  with  some  degree  of 
privacy; 

(v)  an  operable  wash  basin(s)  with  hot 
and  cold  running  water; 

(vi)  access  to  snowers;  and 

(vii)  beds  above  floor  level  and  a 
locker  or  container  for  each  occupant  s 
belongings. 

(4)  Space,  furnishings  and  conditions 
for  dayrooms.  The  facility  shall  provide 
separate  dayroom  space  for  each 
cellblock  or  detention  room  cluster.  The 
dayroom  shall  provide: 

(i)  natural  lignt; 

(ii)  a  minimum  of  thirty-five  square 
feet  of  space  per  inmate  exclusive  of 
lavatories; 

(iiij  showers  and  toilets  with  some 
degree  of  privacj';  and 

fiv)  seating  and  uTiting  surfaces, 
appropriate  to  the  classification  whif:h 
uses  this  space,  sufficient  for  the 
number  of  inmates  who  use  the 
dayroom  at  one  time. 

(5)  Toilets.  The  facility  shall  pro\  ide 
operable  toilets  at  a  minimum  ratio  of 
one  for  every  twelve  inmates  in  male 
facilities  and  one  for  every  eight  inmates 
in  female  facilities.  Urinals  may  be 
substituted  for  up  to  one-half  of  the 
toilets  in  male  faciUties.  All  housing 
units  with  three  or  more  inmates  shall 
have  two  toilets. 

(6)  Wash  basins.  Inmates  shall  have 
access  to  operable  wash  basins  with  hot 
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and  cold  ruiu  dng  water  in  the  bousing 
units  at  a  mil  imum  ratio  of  one  basin 
for  every  twe  ve  occupants. 

(7)  Shower. .  Inmates  shall  have  access 
to  operable  si  owers  with  temperature- 
rontrolled  ho ;  and  cold  running  water  at 
a  minimiun  of  one  shower  for  every 
eight  inmates!  Water  for  showers  shall 
be  thermostatically  controlled  to 
temperatiu-es  ranging  from  one  hundred 
degrees  to  one  hundred-twenty  degrees 
Fahrenheit. 

(8)  Housing  for  the  disabled.  Disabled 
inmates  shall  be  housed  in  a  manner 
that  provides  for  their  safety  in 
compliance  vith  25  U.S.C.  794  (the 
Rehabihtatioii  Act  of  1973)  as  amended, 
41  CFR  101-19.6  (Uniform  Federal 
Accessibility  Standards),  and  43  CFR 
Fart  17,  yet  pievents  their  being 
discriminated  against  in  their  use  of  the 
facility. 

(9)  Work  oneducation  release 
housing.  Inmates  who  participate  in 
work  or  education  release  programs 
shall  be  housfd  separately  from  inmates 
in  the  generalj  population. 

(10)  Exercise  and  recreation  areas. 
The  facility  slall  provide  secure 
outdoor,  covered  or  enclosed  exercise 
areas.  Outdoor  exercise  areas  shall  be  a 
minimum  of  one  thousand  five  hundred 
square  feet  of  unencumbered  space; 
covered  and  oiclosed  exercise  areas 
shall  provide  k  minimum  of  one 
thousand  square  feet  of  unencumbered 
space.  Exerci<  e  areas  shall  be  adequate 
in  size  and  ty  >e  to  ensure  that  each 
inmate  shall  I  e  offered  at  least  one  hour 
of  access  dail; '  regardless  of  climatic 
conditions. 

(11)  Multi-f  urpose  and  inteniew 
rooms.  The  fa  :ility  shall  provide  a 
minimum  of  c  ne  accessible  multi- 
purpose room  and  one  accessible 
interview  room. 

(12)  Progratn  area  toilets.  The  facility 
shall  provide  oilets  with  some  degree  of 
privacy  and  w  ash  basins,  which  are 
accessible  to  i  rimates,  in  or  adjacent  to 
activity  areas. 

(13)  Visiting :  spaces.  The  facility  shall 
provide  a  seci  re  visiting  room  and, 
when  appropi  iate,  space  in  which 
contact  visitir  g  can  occur.  The  space 
shall  facilitate  staff  observation  of 
visiting.  The  I  icility  shall  provide 
secure  space  c  utside  the  security 
perimeter  for  he  storage  of  visitors' 
personal  item  ;. 

(14)  Food  St  nice  spaces.  When  the 
facility  provic  es  for  food  preparation,  it 
shall  have  ad(  quate  space  for  food 
processing,  storage,  refrigeration  and 
sanitation.  To  let  and  wash  basin 
facilities  shall  be  available  to  food 
service  persor  nel  and  inmates  in  the 
vicinity  of  the  food  preparation  area. 
The  square  foi  itage  of  the  kitchen  shall 


be  appropriate  to  the  needs  of  the 
facility.  If  dining  occurs  outside  the 
dayroom,  the  facihty  shall  provide  a 
minimum  of  fifteen  square  feet  per 
occupant. 

(15)  Storage  space.  The  faciUty  shall 
provide  the  following  storage  spaces: 

(i)  a  secure,  well-ventilated  janitor 
closet,  which  includes  sink  and 
adequate  space  for  the  storage  of 
cleaning  implements  and  supplies: 

(ii)  secure  storage,  located  outside  the 
secure  area,  for  flammable,  toxic  and 
caustic  items;  and 

(iii)  storage  for  inmate  clothing, 
bedding,  mattresses,  personal  hygiene 
items  and  faciUty  supplies. 

(16)  Laundry.  The  facility  shall 
provide  access  to  laundry  services  or 
laundry  space  and  equipment. 

(17)  Booking.  The  facility  shall 
provide  an  intake/booking  and  release 
area  which  shall  be  located  inside  the 
secxuity  perimeter,  but  outside  inmate 
living  quarters.  The  booking  area  shall 
include: 

(i)  an  intake/booking  work  area; 

(ii)  sallyport; 

(iii)  access  to  operable  toilets,  with 
some  degree  of  privacy,  wash  basins, 
drinking  water  and  showers; 

(iv)  space  for  alcohol  and  drug  testing 
equipment; 

(v)  space  for  inmate  identification  - 
equipment; 

(vi)  a  secure,  well-ventilated  storage 
room  for  inmates'  personal  property; 

(vii)  telephone(s),  which  can  be  used 
by  inmates: 

(viii)  private  interview  spaces; 

(ix)  temporary  holding  rooms  or 
waiting  spaces  with  sufficient  fixed 
seating  for  all  inmates  at  their  rated 
capacities;  and 

(x)  access  to  continuously  observable 
protective  holding  cells  for  the  safe 
holding  of  intoxicated  individuals. 

(18)  Medical  examination  room.  The 
facility  shall  provide  a  space  in  which 
private  medical  examinations  of  inmates 
can  occur.  The  space  shall  provide  for 
private  examination  of  patients,  hand 
washing,  storage  of  equipment  used  in 
the  examination  room  and  a  work 
surface  for  health  care  personnel. 

(19)  Staff  toilets.  The  facility  shall 
provide  staff  toilets  that  shall  not  be 
used  by  inmates  inside  the  secure  area 
of  the  facility. 

(20)  Public  spaces.  The  facility  shall 
provide  public  restroom(s)  and  a  public 
lobby  with  an  adequate  number  of  seats 
to  accommodate  anticipated  visitors 
outside  the  secure  perimeter. 

(21)  Administration.  The  facility  shall 
provide  adequate  space  for  its 
administrative  functions.  This  space 
shall  include  an  office  for  the 
administrator,  work  space  for  clerical 


staff,  space  for  dupUcating  equipment, 
supply  and  equipment  storage,  space  for 
storage  of  facility  records  and  space  for 
meetings. 

(22)  Staff.  The  faciUty  shall  provide 
adequate  space  for  staff  assigned  to 
work  in  the  faciUty.  These  spaces  shall 
include  an  area  in  which  they  can  store 
personal  property,  change  clothes  and 
shower  and  an  area  in  which  training, 
meetings,  briefings  and  breaks  can 
occur. 

(23)  Mechanical.  The  facihty  shall 
provide  separate  and  adequate  space  for 
mechanical  systems  and  equipment. 

(g)  Existing  construction — (1) 
Occupancy  by  one  inmate.  Only  one 
inmate  shall  occupy  each  cell  or 
detention  room  designed  for  single 
occupancy. 

(2)  Single  occupancy  space 
requirements.  All  single  rooms  or  cells 
shall  have  at  least  sixty  square  feet  of 
floor  space,  provided  inmates  spend  no 
more  than  ten  hours  per  day  locked  in. 
When  confinement  exceeds  ten  hours 
per  day,  there  shall  be  at  least  seventy 
square  feet  of  floor  space. 

(3)  Multiple  occupancy  space 
requirements.  Where  used,  multiple 
occupancy  rooms  or  cells  shall  house 
inmates,  who  have  been  screened  for 
suitability  to  and  classified  for  group 
living.  The  rooms  shall  provide: 

(i)  continuous  observation  by  staff; 

(ii)  a  minimum  of  fifty  square  feet  of 
floor  space  per  occupant  in  the  sleeping 
area  and  a  clear  floor-to-ceiling  height  of 
not  less  than  eight  feet; 

(iii)  natural  light; 

(iv)  a  toilet(s)  with  some  degree  of 
privacy: 

(v)  an  operable  wash  basin(s)  with  hot  - 
and  cold  running  water; 

(vi)  access  to  showers;  and 

(vii)  beds  above  floor  level  and  a 
locker  or  container  for  each  occupant's 
belongings. 

(4)  Single  occupancy  furnishings  and 
conditions  (general  population).  Each 
room  or  cell  shall  have,  at  a  minimum: 

(i)  natural  light; 

(ii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  that  are  available  for  use 
without  staff  assistance  twenty-four 
hours  a  day; 

(iii)  a  wash  basin  with  hot  and  cold 
running  water, 

(iv)  access  to  showers;  and 

(v)  a  bed  above  floor  level,  a  desk  or 
writing  surface,  safety-tyi)e  hooks  or 
closet  space,  and  a  chair  or  stool. 

(5)  Single  occupancy  furnishings  and 
conditions  (special  management). 
Segregation  rooms  shall  provide  living 
conditions  that  approximate  those  of  the 
general  inmate  population;  all 
exceptions  shall  be  clearly  documented. 
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Each  room  or  cell  shall  have,  at  a 
minimum: 

(i)  natural  light: 

(ii)  a  minimum  of  seventy  square  feet 
of  floor  space; 

(iii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located-above  floor 
level  and  are  available  for  use  without 
staff  assistance  twenty- four  hours  a  day; 

(iv)  access  to  showers: 

(v)  hot  and  cold  running  water;  and 

(vi)  a  bed  at  or  above  floor  level,  a 
desk  or  writing  surface,  and  a  stool. 

(6)  Space,  furnishings  and  conditions 
for  dayrooms.  The  facility  shall  provide 
separate  dayroom  space.  The  dajTOom 
shall  provide: 

(i)  a  minimum  of  thirty-five  square 
feet  of  space  per  inmate  exclusive  of 
lavatories; 

(ii)  showers  and  toilets  with  some 
degree  of  privacy ;  and 

(iii)  seating  and  writing  surfaces, 
appropriate  to  the  classification  which 
uses  this  space,  sufficient  for  the 
number  of  inmates  who  use  the 
dayroom  at  one  time. 

(7)  Toilets.  The  facility  shall  provide 
operable  toilets  at  a  minimum  ratio  of 
one  for  every  twelve  inmates  in  male 
facilities  and  one  for  every  eight  inmates 
in  female  facilities.  Urinals  may  be 
substituted  for  up  to  one-half  of  the 
toilets  in  male  faciUties.  All  housing 
units  with  three  or  more  inmates  shall 
have  two  toilets. 

(8)  Wash  basins.  Inmates  shall  have 
access  to  operable  wash  basins  with  hot 
and  cold  running  water  in  the  housing 
units  at  a  minimum  ratio  of  one  basin 
for  every  twelve  occupants. 

(9)  Showers.  Inmates  shall  have  access 
to  operable  showers  with  temperature- 
controlled  hot  and  cold  running  water  at 
a  minimum  of  one  shower  for  every 
eight  iiunates.  Water  for  showers  shall 
be  controlled  thermostatically  to 
temperatures  ranging  from  one  hundred 
degrees  to  one  hundred-twenty  degrees 
Fahrenheit. 

[10]  Housing  for  the  disabled. 
Disabled  inmates  shall  be  housed  in  a 
manner  that  provides  for  their  safety  in 
compliance  with  25  U.S.C.  794  (the 
Rehabihtation  Act  of  1973)  as  amended, 
41  CFR  101-19.6  (Uniform  Federal 
Accessibihty  Standards),  and  43  CFR 
Part  17,  yet  prevents  their  being 
discriminated  against  in  their  use  of  the 
facility. 

(11)  Work  or  education  release 
housing.  Inmates  who  participate  in 
work  or  education  release  programs 
shall  be  housed  separately  from  inmates 
in  the  general  population. 

(12)  Exercise  and  recreation.  The 
facility  shall  provide  secure  outdoor, 
covered  or  enclosed  exercise  areas. 
Exercise  areas  shall  be  adequate  in  size 


and  type  to  ensure  that  each  inmate 
shall  be  offered  at  least  one  hour  of 
access  daily  regardless  of  climatic 
conditions. 

(13)  Program  Spaces.  The  facility 
shall  provide  a  minimum  of  one 
accessible  multi-purpose  room. 

(14)  Visiting  Spaces.  The  faciUty  shall 
provide  a  visiting  room,  which  allows 
staff  to  observe  visiting. 

(15)  Dining.  If  dining  occiu^  outside 
the  dayroom,  the  faciUty  shall  provide 
a  minimum  of  fifteen  square  feet  per 
occupant. 

(16)  Food  Service  Spaces.  When  the 
facility  provides  for  food  preparation,  it 
shall  have  adequate  space  for  food 
processing,  storage,  refrigeration  and 
sanitation.  Toilet  and  wash  basin 
facilities  shall  be  available  to  food 
service  personnel  and  inmates  in  the 
vicinity  of  the  food  preparation  area. 
The  square  footage  of  the  kitchen  shall 
be  appropriate  to  the  needs  of  the 
facility.^ 

(17)  fani tor  closet.  The  faciUty  shaU 
provide  a  secure,  well-ventilated  janitor 
closet,  which  includes  sink  and 
adequate  space  for  the  storage  of 
cleaning  implements  and  supplies. 

(18)  Storage  of  toxic,  flammable  and 
caustic  items.  The  faciUty  shall  provide 
secure  storage,  outside  the  secure  area, 
for  flammable,  toxic  and  caustic  items. 

(19)  Clotluiig  and  supply  storage.  The 
facility  shall  provide  storage  space  for 
inmate  clothing,  bedding,  mattresses, 
personal  hygiene  items  and  facility 
suppUes. 

.  (20)  Laundry.  The  facility  shall 
provide  access  to  laundry  services  or 
laundry  space  and  equipment. 

(21)  Booking.  The  facility  shall 
provide  an  intake/booking  and  release 
area  which  shall  be  located  inside  the 
security  perimeter,  but  outside  inmate 
living  quarters.  The  booking  area  shall 
include: 

(i)  an  intake/booking  work  area; 

(ii)  sallyport; 

(iii)  access  to  operable  toilets,  wash 
basins,  drinking  water  and  showers; 

(iv)  space  for  alcohol  and  drug  testing 
equipment: 

(v)  space  for  inmate  identification 
equipment; 

(vi)  a  secure,  well-ventilated  storage 
room  for  iiunates'  personal  property; 

(vii)  telephone(s),  which  can  he  used 
by  inmates; 

(viii)  private  interview  spaces; 

(ix)  temporary  holding  rooms  or 
waiting  spaces  with  sufficient  fixed 
seating  for  all  inmates  at  their  rated 
capacities:  and 

(x)  access  to  continuously  observable 
protective  holding  cells  for  the  safe 
holding  of  intoxicated  individuals. 

(22)  Medical  examination  room.  The 
facility  shall  provide  a  space  in  which 


private  medical  examinations  of  inmates 
can  occur.  The  space  shall  provide  for 
private  examinaUon  of  patients,  hand 
washing,  storage  of  equipment  used  in 
the  examination  room  and  a  work 
surface  for  health  care  personnel. 

(23)  Staff  toilets.  The  faciUty  shall 
provide  staff  toilets  inside  the  secure 
area  of  the  facility  that  inmates  shall  not 
use. 

(24)  Public  spaces.  The  facility  shall 
provide  public  restroom(s)  and  a  public 
lobby  with  an  adequate  number  of  seats 
to  accommodate  anticipated  visitors 
outside  the  secure  perimeter. 

(25)  Administration.  The  facility  shall 
provide  adequate  space  for  its 
administrative  functions. 

(26)  Staff.  The  faciUty  shall  provide 
adequate  space  for  staff  assigned  to 
work  in  the  facility. 

(27)  Mechanical.  The  faciUty  shall 
provide  separate  and  adequate  space  for 
mechanical  systems  and  equipment. 

§10.13    Institutionat  operations. 

(a)  Security  and  control. — (1) 
Perimeter  access.  All  security  perimeter 
entrances  and  control  center  doors  shall 
be  kept  locked,  except  when  used  for  ' 
supervised  entry  or  exit  of  employees, 
inmates,  or  visitors  and  in  emergencies. 

(2)  Location  of  detention  officer  posts. 
Detention  officer  posts  shaU  be  located 
in  or  immediately  adjacent  to  inmate 
living  areas  to  permit  officers  to  hear 
and  respond  promptly  to  emergency 
situations. 

(3)  Full  coverage  of  detention  officer 
posts.  Staff  shall  be  provided  for  full, 
around-the  clock  coverage  of  designated 
security  posts,  full  surveillance  of 
inmates  and  performance  of  other 
detention  functions. 

(4)  Supervision  of  high  security  areas. 
A  staff  member  shall  enter  a  high 
security  area  only  when  another  staff 
member  is  immediately  available  to 
provide  assistance. 

(5)  Supervision  of  coed  actiiities. 
Facility  staff  shall  supervise  male  and 
female  inmates  in  coed  activities  and 
spaces  conUnuously  and  directly. 

(6)  Male  and  female  staff  requirement. 
When  both  males  and  females  are 
housed  in  the  facility,  at  least  one  male 
and  female  staff  member  shall  be  on 
duty  at  all  times. 

(7)  Prohibited  supervision.  No  inmate 
or  group  of  inmates  shall  be  given 
control  or  authority  over  other  inmates. 

(8)  Cell  checks.  A  detention  officer 
personally  shall  observe  high  and 
medium  security  inmates  at  least  every 
thirty  minutes,  but  on  an  irregular 
schedule.  The  administrator  shall 
require  observation  every  fifteen 
minutes  for  inmates  who  are  mentally 
disordered  or  who  demonstrate  unusual 
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the  facihty  to 
and  detection  s 
facility  training 
CFR  1910.36(d) 
1910.38,  and  2S 

(17)  Use  of  reftraints 
instruments  of 


I  tes 


precaution  agai  ist 
transfer,  for  me(  ical 
direction  of  the  lealth 
a  prevention  agi  linst 
injury  to  others 
Staff  shall  apph 
approval  of  the 
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Detention  staff  shall 
movement. 

of  inmates.  The 
govern  the  safe  and 
of  inmates  outside 


( ccurrences  or  incidents; 
f  programs  provided;  and 
;  and  linen  exchange. 
ispection.  The 
designee  shall  inspect 
and  devices  at  least 
the  status  of  all 
the  sanitary 
facility.  The 
designee  shall 
spection  and  shall 
action  if  needed, 
'/on.  The 
inspect  all  areas  of 
monthly  to  inventory 
to  determine 
s  and  expiration 
the  status  of  all 
items,  and  to 
s^itary  condition  of  the 
inistrator  shall 
spection  and  shall 
reaction  if  needed. 
inspection.  A  qualified 
ecialist  shall  inspect 
t  the  fire  suppression 
stem,  equipment  and 
in  compliance  with  29 
191G.37(m).  1910.37(n), 
CFR  1960,  Subpart  D. 
Staff  shall  use 
]  estraint  only  as  a 
escape  during 
reasons  at  the 

authority,  and  as 
inmate  self-injury, 
or  property  damage, 
restraints  only  with  the 
idministrator  or 


S  3 


designee  and  only  for  the  amount  of 
time  that  is  absolutely  necessary. 

(18)  Security  equipment  issue.  The 
administrator  shall  maintain  a  written 
record  of  routine  and  emergency 
distributions  of  security  equipment. 

(19)  Contraband  control.  The 
administrator  shall  provide  for  searches 
of  facilities  and  inmates  to  control 
contraband  and  to  provide  for  its 
disposition.  When  a  new  crime  is 
suspected,  the  administrator  shall  be 
notified.  Tlie  administrator  shall 
maintain  and  make  available  to  the 
appropriate  authorities  all  evidence. 

(20)  Body  cavity  and  visual 
inspections.  Manual  or  instrument 
inspection  of  inmate  body  cavities  shall 
be  conducted  only  by  health  care  staff, 
when  there  is  reason  to  do  so,  and  when 
authorized  by  the  administrator  or 
designee.  Trained  staff  shall  conduct 
visual  inspections  of  unclothed  inmates 
only  when  there  is  a  reasonable  belief 
that  the  inmate  is  carrying  contraband 
or  other  prohibited  material.  Medical 
personnel  shall  conduct  cdl  manual  or 
instrument  inspections  in  private. 
Trained  staff  of  the  same  sex  as  the 
inmate  shall  conduct  all  visual 
inspections  in  private. 

(21)  Key  and  tool  control.  The 
administrator  shall  govern  the  control, 
issuance,  use  and  storage  of  keys,  tools 
and  culinary  and  medical  equipment. 

(22)  Use  of  force  and  firearms.  The 
facility  shall  comply  with  25  CFR 
11.304  with  regard  to  the  use  of  force, 
firearms,  chemical  agents,  or  any  other 
weapon. 

(b)  Safety  and  emergency 
procedures — (1)  Fire  prevention.  The 
administrator  shall  govern  the  storage 
and  use  of  all  flammable,  toxic  and 
Caustic  materials,  the  use  of  non- 
combustible  receptacles  for  smoking 
materials,  the  amount  of  personal  items, 
including  reading  materials,  which 
inmates  may  keep  in  their  living  units 
and  the  amount  and  location  of  items 
stored  in  the  facility. 

(2)  Preventive  maintenance.  The 
administrator  or  designee  shall  develop 
a  written  plan  for  preventive 
maintenance  of  the  facility.  The 
administrator  shall  review  the  plan 
annually  and  shall  update  it  as  needed. 
If  tribally  operated,  the  plan  shall  be 
supported  by  a  Memorandum  of 
Agreement  between  the  tribe  and  the 
Agency. 

(3)  Emergency  system  testing.  In 
compliance  with  29  CFR  1910.38, 
emergency  power  generators  shall  be 
inspected  weekly  and  tested  under  load 
at  intervals  of  not  more  than  thirty  days. 

(4)  Evacuation  plan.  The 
administrator  shall  develop  a  written 
evacuation  plan  prepared  in  case  of  fire 


or  major  emergency.  The  plan  shall 
comply  writh  29  CFR  1910.38  or 
comparable  tribal  code.  The  applicable 
Safety  Officer  or  designee  shall  review 
and  approve  the  plan  initially  and 
annually.  The  administrator  shall 
updateTand  reissue  the  plan  if  necessary. 
The  plan  shall  include: 

(i)  means  of  immediate  release  of 
inmates  fi'om  locked  areas; 

(ii)  location  of  floor  plans; 

(iii)  use  of  exit  signs  and  directional 
arrows  for  traffic  flow; 

(iv)  location  of  a  publicly  posted  plan; 

(v)  at  least  quarterly  drills  in  all 
facility  locations;  and 

(vi)  coordination  with  the  fire 
department  which  services  the  facility. 

(5)  Emergency  plans.  The 
administrator  or  designee  shall  develop 
written  plans  that  specify  procedures  to 
be  followed  in  emergency  situations. 
The  administrator  shall  make  these 
plans  available  to  applicable  personnel 
and  shall  review  and  update  them  at 
least  aimually.  All  facility  personnel    - 
shall  be  trained  in  the  implementation 
of  these  plans.  Emergency  situations 
shall  include,  but  not  be  limited  to: 

(i)  riots  and  disturbances; 

(ii)  himger  strikes; 

(iii)  hostage  situations; 

(iv)  work  stoppages; 

(v)  unattended  deaths,  including 
successful  suicides; 

(vi)  attempted  suicides; 

(vii)  escapes  and  unauthorized 
absences;  and 

(viii)  other  threats  to  the  security  of 
the  facility. 

(6)  Incident  reporting.  The 
administrator  shall  require  the 
immediate  reporting  of  all  incidents  that 
result  in  physical  harm  to  any  person, 
threaten  the  safety  of  any  person,  result 
in  the  need  for  emergency  care,  result  in 
damage  to  the  facility  or  facility 
property,  threaten  the  security  of  the 
facility,  or  involve  the  commission  of  a 
criminal  offense.  The  administrator 
shall  forward  the  reports  to  the  Agency 
Superintendent  through  the  appropriate 
chain  of  command. 

(7)  Medical  treatment  (incident).  The 
administrator  or  designee  shall  ensure 
that  all  persons  injured  in  an  incident 
receive  an  immediate  medical 
examination  and  treatment. 

(8)  Notification  of  family.  The    " 
administrator  shall  provide  for  the 
notification  of  persons  designated  by  the 
inmate  in  the  event  of  serious  illness, 
injury  or  death. 

(c)  Rules  and  discipline — (1)  Rules  of 
conduct.  The  administrator  shall 
develop  written  rules  of  inmate  conduct 
that  specify  acts  prohibited  within  the 
facility  and  penalties  that  may  be 
imposed  for  various  degrees  of 
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violations.  The  administrator  or 
designee  shall  provide  these  rules  to  all 
inmates  and  shall  ensure  that  all 
inmates  understand  them.  All  personnel 
who  deal  with  inmates  shall  receive 
sufficient  training  prior  to  working  in 
the  facility  to  be  thoroughly  familiar 
with  the  rules  of  inmate  conduct,  the 
sanctions  available  and  the  rationale  for 
the  rules.  The  administrator  shall 
review  the  written  rules  of  inmate 
conduct  annually  and  update  them,  if 
necessary,  to  ensure  that  they  are 
consistent  with  constitutional  and  legal 
principles  and  BIA  and  tribal  standards 
and  codes. 

(2)  Minor  infractions.  The 
administrator  shall  provide  guidelines 
for  the  informal  resolution  of  minor 
inmate  misbehavior. 

(3)  Grievance  procedure.  The 
administrator  or  designee  shall  make  a 
written  grievance  procedure  available  to 
all  inmates.  The  procedure  shall  include 
at  least  one  level  of  appeal. 

(4)  Criminal  violations.  In  instances  in 
which  an  inmate  is  alleged  to  have 
committed  a  crime,  the  administrator  or 
designee  shall  refer  the  case  to  the 
appropriate  law  enforcement  officials 
for  possible  jprosecution. 

(5)  Disciplinary  reports.  When  rule 
violations  require  formal  resolution, 
staff  members  shall  prepare  a 
disciplinary  report  and  forward  it  to  the 
administrator  or  designee.  The 
disciplinary  report  shall  Include,  but 
not  be  limited  to: 

(i)  specific  rules  violated; 

(ii)  a  formal  statement  of  the  charge(s); 

(ill)  an  explanation  of  the  event, 
which  shall  include  who  was  involved, 
what  transpired  and  the  time  and 
location  of  the  occurrence; 

(iv)  unusual  inmate  behavior, 

(v)  staff  witnesses; 

(vi)  disposition  of  any  physical 
evidence; 

(vii)  any  Immediate  action  taken, 
including  the  use  of  force; 

(viii)  reporting  staff  member's 
signature;  and 

(ix)  date  and  time  the  report  is  made. 

(6)  Disciplinary  process.  Inmates  shall 
receive  notification  of  the  rules  violated, 
a  formal  statement  of  the  charge,  a 
description  of  the  incident  and  notice  of 
the  date  and  time  of  hearing.  The 
administrator  or  designee  shall  advise 
inmates  of  their  rights  to  be  present  at 
the  hearing,  to  call  witnesses  on  their 
behalf,  to  make  a  statement,  to  present 
documentary  evidence,  and  to  ask  for 
assistance  from  staff  in  representing 
them  at  the  hearing.  An  impartial 
person  or  panel  of  persons  shall  conduct 
the  hearing. 

(7)  Prehearing  detention.  The 
administrator  shall  provide  for  the  pre- 


hearing segregation  of  inmates  who  are 
charged  with  a  rule  violation  if  the 
safety  of  the  inmate,  other  inmates,  staff 
or  the  security  of  the  facility  is  at  stake. 

(8)  Disciplinary  detention.  The 
administrator  or  designee  shall  place 
inmates  in  discipfinary  detention  for  a 
rule  violation  only  after  a  hearing. 

(9)  Record  of  disciplinary  hearing. 
The  persons  conducting  the  disciplinary 
hearing  shall  make  a  vnitten  copy  of  the 
decision  and  its  disposition  and  shall 
provide  copies  to  the  inmate  and 
administrator  for  review.  Inmates  shall 
have  the  right  to  appeal  the  decision  to 
the  administrator  or  the  next  level  of 
authority.  The  disciplinary  report  shall 
be  removed  from  all  files  of  inmates 
found  not  guilty  of  an  alleged  rule 
violation. 

(d)  Special  management  and 
segregation— {1)  Types,  When  special 
management  units  exist,  the 
administrator  shall  govern  the 
supervision  of  inmates  in  the  following 
categories:  administrative  segregation, 
disciplinary  segregation,  protective 
custody  and  medical  segregation. 

(2)  Immediate  segregation.  The  , 
administrator  or  designee  may  order 
immediate  segregation  when  it  is 
necessary  to  protect  the  inmate  or 
others.  This  action  shall  be  reviewed 
within  three  working  days  by  the 
classification,  disciplinary  or 
appropriate  authority,  depending  on  the 
type  of  segregation  ordered. 

(3)  Administrative  segregation  and 
protective  custody.  The  administrator  or 
designee  shall  classify  inmates  to 
special  management  for  administrative 
segregation  or  protective  custody  only 
when  there  is  documentation  that  this 
action  is  warranted  and  that  no 
reasonable  alternatives  are  available. 

(4)  Medical/mental  health 
segregation.  The  administrator  shall 
classify  inmates  to  special  management 
for  medical  reasons  only  at  the  direction 
of  the  health  authority. 

(5)  i?eview  of  special  management 
status  and  inmates.  The  administrator 
or  designee  shall  review  the  status  of 
special  management  Inmates  every  five 
working  days.  A  supervisor  shall  visit 
inmates  in  special  management  daily; 
program  staff  shall  visit  on  request. 

(6)  Release  from  special  management. 
A  review  process  shall  be  used  to 
release  an  inmate  from  special 
management. 

(7)  Supervision.  A  detention  officer 
shall  personally  observe  all  special 
management  inmates  at  least  every 
fifteen  minutes  on  an  irregular  schedule. 
A  detention  officer  shall  personally 
observe  Inmates  who  are  violent, 
mentally  disordered,  have  medical 
conditions  requiring  a  higher  degree  of 


supervision,  or  who  demonstrate 
unusual  or  bizarre  behavior,  more 
frequently.  A  detention  officer  shall 
continuously  observe  suicidal  inmates. 
The  facility  shall  maintain  a  permanent 
log  of  significant  events  and  activities  in 
the  special  management  unit. 

(8)  Special  management  operations. 
The  administrator  or  designee  shall  give 
all  inmates  in  special  management  tlie 
opportunity  to  shave  and  shower  at  least 
three  times  a  week  and  to  write  and 
receive  correspondence  on  the  same 
basis  as  inmates  in  general  population. 
The  administrator  or  designee  shall 
grant  inmates  in  special  management 
access  to  legal  and  reading  materials, 
telephone  access  to  their  legal 
representative  and  to  family  members  in 
emergencies  as  defined  by  the 
administrator  or  designee.  IniAates  in 
special  management  shall  receive  the 
same  meals  as  inmates  in  general 
population  and  shall  retain  the  right  to 
practice  their  religion,  subject  only  to 
the  limitations  necessary  to  maintain 
institutional  order  and  security. 

(9)  Privileges  (all  special  management 
inmates).  Unless  there  are  substantial, 
dT>cumented  reasons  for  withholding 
these  privileges,  the  administrator  or 
designee  shall  provide  to  all  inmates  in 
special  managem.cnt  linen,  clothing, 
bedding,  barbering  and  hair  care 
services  on  the  same  basis  as  inmates  in 
general  population.  Inmates  in  special 
management  shall  be  allowed 
opportunities  for  visiting,  shall  receive 

a  minimum  of  one  hour  of  exercise  a 
day,  outside  their  cells,  five  days  a 
week,  and  shall  be  granted  access  to 
their  legal  representative. 

(10)  Privileges  (non-disciplinary 
detention).  Unless  there  are  substantial, 
documented  reasons  for  withholding 
these  privileges,  all  inmates  in  special 
management  except  for  those  in 
disciphnary  detention  shall  have 
telephone  privileges  approved  by  the 
administrator  and  shall  havs  access  to 
the  same  type  of  programs  and  services 
as  are  available  to  inmates  in  general 
population. 

(11)  Deprivation  of  activity  or  item. 
Whenever  an  inmate  in  special 
management  is  deprived  of  any  usually 
authorized  item  or  activity,  the 
supervisor  shall  complete  a  report  of  the 
acUon  and  forward  it  to  the 
administrator  within  one  working  day. 

(e)  Inmate  rights — (1)  Access  to 
courts,  counsel  and  legal  materials. 
Inmates  shall  have  the  right  to  have 
access  to  attorneys,  legal 
representatives,  the  courts  and  legal 
materials  and  to  address  uncensored 
commimications  to  governmental 
authorities. 
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(2)  Freedom  from  discrimination. 
Inmates  shall  I  tave  the  right  to  be  free 
from  discrimii  ation  based  on  race, 
religion,  national  origin,  tribal 
affiliation,  sexi  disability,  political 
beliefs,  favorit  sm  or  nepotism.  Inmates 
shall  have  the  right  to  equal  access  to 
programs  and  ivork  assignments  as 
provided  in  thj  classification  program. 

(3)  Equal  ao  :ess  for  women.  Male  and 
female  inmate; ;  shall  have  the  right  to 
equal  access  tc  programs  and  services. 

(4)  Right  to  I  ommunicate.  Inmates 
shall  have  the  right  to  receive  visits  and 
to  communica  e  or  correspond  with 
persons  or  orgi  mizations.  subject  only  to 
the  limitations  necessary  to  maintain 
order  and  secu  rity. 

(5)  Protectio  i  from  harm.  Inmates 
shall  have  the  right  to  protection  from 
personal  abuse ,  corporal  punishment, 
personal  injur  ,  disease,  property 
damage  and  he  rassment,  by  either  staff 
or  inmates. 

(6)  Freedom  of  personal  grooming. 
Inmates  shall  1  ave  the  right  to 
determine  the  ength  and  style  of  scalp 
or  facial  hair,  i  nless  health  and  safety 
reasons  exist. 

(7)  Treatmer  t.  Inmates  shall  have  the 
right  to  medici  I,  dental,  mental  health 
and  substance  jbuse  treatment  and 
rehabihtative  s  ervices  as  directed  by  the 
health  authorit  y. 

(f)  Booking-  (1)  Booking  process. 
Written  procec  ures  for  booking  new 
inmates  shall  i  iclude,  at  a  minimum: 

(i)  verificatic  n  of  court  commitment 
papers  or  othei  legal  documentation  for 
detention; 

(ii)  complete  search  of  the  individual 
and  possessior  s; 

(iii)  inventor  /  and  storage  of  clothing 
and  personal  p  roperty; 

(iv)  health  sc  reening,  including  tests 
for  infectious  c  iseases  as  required  by  the 
health  authorit  y; 

(v)  emergenc  y  health  assessment,  as 
required  by  lav ',  regulations  or  policies 
of  the  health  ai  ithority; 

(vi)  opportm  ity  to  make  at  least  three 
local  or  collect  long-distance  telephone 
calls: 

(vii)  shower,  hair  care  and  treatment 
for  ectoparasit(  s  if  necessary; 

(viii)  issue  o dean  clothing  and 
personal  hygie:  le  items; 

(ix)  completi  an  of  a  booking  form  as 
required  by  the  se  standards; 

(x)  suicide  s(  reening; 

(xi)  orientatii  >n,  classification  and 
assignment  to  t  housing  unit;  and 

(xii)  optional  photographing  and/or 
fingerprinting. 

(2)  Mass  arrests.  Written  plans  shall 
govern  tempon  xy  space  arrangements 
and  procedure!  to  be  followed  in  the 
event  of  a  mass  arrest  that  exceeds  the 
maximiun  cap«  city  of  the  facility.  The 


administrator  or  designee  shall  update 
the  plans  as  needed  and  review  them  at 
least  annually. 

(3)  Suicide  screening.  The 
administrator  shall  ensure  that  all 
inmates  shall  be  screened  for  risk  of 
suicide  at  the  time  of  booking.  When  a 
risk  is  identified,  detention  staff  shall 
make  an  emergency  referral  to  the 
health  authority  for  evaluation  by  a 
health  care  professional  and  shall 
monitor  the  inmate  until  the  assessment 
has  been  completed. 

(4)  Orientation.  All  newly  admitted 
irunates  shall  receive  written  or  oral 
information  in  the  language  they 
understand.  The  admitting  officer  shall 
document  completion  of  orientation  by 
a  statement  that  shall  be  signed  and 
dated  by  the  inmates.  The  facility  shall 
separate  newly  admitted  inmates  until 
completion  of  the  orientation  process.. 
The  orientation  shall  include,  but  is  not 
limited  to: 

(i)  inmate  rules  of  conduct  and 
potential  disciplinary  actions  that  may 
be  taken; 

(ii)  programs  and  services  available  in 
the  facility; 

(iii)  procedures  for  accessing  health 
care  services;  and 

(iv)  inmate  rights  and  privileges. 

(5)  Personal  property  inventory.  The 
admitting  officer  shall  complete  a 
written,  itemized  inventory  of  all 
personal  property  of  newly  admitted 
inmates  and  shall  store  securely  all 
inmate  property,  including  money  and 
other  valuables.  The  admitting  officer 
shall  give  the  inmate  a  receipt  for  all 
property  held  until  release. 

(6)  Regulation  of  inmate  property.  The 
administrator  or  designee  shall  identify 
personal  property  that  imnates  may 
receive  or  keep  in  their  possession 
while  in  the  facility,  the  sources  from 
which  these  items  may  be  obtained  and 
how  these  items  are  received  and 
inspected. 

(g)  Classification — (1)  Classification 
policy.  The  administrator  or  designee 
shall  provide  for  iiunate  classification  in 
terms  of  the  custody  level,  housing 
assignment  and  program  participation. 
The  administrator  shall  review  these 
policies  and  procedures  annually  and 
update  them  as  necessary. 

(2)  Classification  plan.  The 
administrator  or  designee  shall  develop 
a  written  classification  plan,  which 
includes,  at  a  minimum: 

(i)  criteria  and  procedures  for 
determining  and  changing  the  status  of 
an  inmate  relative  to  custody,  transfer 
and  major  changes  in  program 
participation; 

(ii)  an  appeals  process  for 
classification  decisions;  and 


(iii)  the  separate  management  of  the 
following  categories  of  inmates:  male 
and  female,  criminal  and  witnesses/ 
civil,  education  and  work  release, 
special  needs  inmates  (substance 
abusers,  disabled,  etc.),  juveniles  (if 
detained  if  held  in  this  facility  in 
accordance  with  standards)  and  special 
management  (disciplinary  segregation, 
administrative  segregation,  protective 
custody  and  medical  segregation). 

(3)  Prohibited  segregations.  The 
administrator  shall  prohibit  the 
segregation  of  inmates  by  race,  color, 
creed,  tribal  affiliation,  national  origin, 
pohtical  beliefs,  nepotism,  favoritism  or 
other  prohibited  criteria. 

(h)  Food  service — (1)  Food  service 
records.  At  a  minimiun,  the  facifity  shall 
maintain  records  of  the  number  of  meals 
served  to  the  inmate  population,  the 
expenditures  for  food  supphes  and 
menus  (planned  and  as  served). 

(2)  Dietary  allowances.  The  facility 
shall  document  that  a  registered 
dietician  reviews  dietary  allowances  at 
least  annually  to  ensure  compliance 
with  nationally  recommended  food 
allowances.  A  diet  manual,  approved  by 
a  registered  dietician,  shall  guide 
dietary  allowances,  including  special 
diets. 

(3)  Menu  planning.  The  administrator 
or  designee  shall  plan,  date  and  make 
all  menus  available  for  review  at  least 
one  week  in  advance.  The  administrator 
or  designee  shall  make  notations  of  any 
substitutions,  which  shall  be  of  equal 
nutritional  value,  in  the  meals  actually 
served.  The  administrator  or  designee 
shall  consider  Native  American  food 
preferences  in  menu  planning.  The 
administrator  or  designee  shall  direct 
that  menu  evaluations  shall  be 
conducted  at  least  quarterly  to  verify 
adherence  to  the  nationally 
recommended  basic  daily  servings.     • 

(4)  Medical  special  diets.  The 
administrator  or  designee  shall  provide 
for  special  diets  that  are  prescribed  by 
appropriate  medical  or  dental 
personnel. 

(5)  Religious  preference  special  diets. 
The  administrator  or  designee  shall 
provide  for  special  diets  for  inmates 
whose  beliefs  require  adherence  to 
religious  dietary  laws. 

(6)  Food  and  discipline.  The 
administrator  shall  prohibit  the  use  of 
food  as  a  disciplinary  measure. 

(7)  Health  protection.  Food  service 
facilities  and  equipment  shall  meet 
health  and  safety  standards.  Food 
service  personnel  and  inmates  working 
in  .the  food  service  area  shall  comply 
with  applicable  health  regulations.  The 
administrator  or  designee  shall 
document  compliance  with  health  and 
safety  regulations,  including  but  not 
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limited  to,  a  pre-assignment  medical 
examination. 

(8)  Inspections  of  food  products.  The 
appropriate  government  agency  shall 
inspect  and  approve  food  products  that 
are  growrn  or  produced  within  the 
system.  The  administrator  or  designee 
shall  implement  a  distribution  system 
that  ensures  prompt  delivery  of 
foodstuffs. 

(9)  Inspection  of  food  service  area. 
The  administrator  or  designee  shall 
conduct  a  weekly  inspection  of  all  food 
service  areas  and  equipment  to  ensure 
that  they  are  sanitary,  that  all  food 
storage  areas  are  temperature  controlled, 
and  that  food  service  personnel  have 
made  daily  checks  of  refrigerator  and 
water  temperatures. 

(10)  Meal  service.  The  facility  shall 
serve  meals  under  the  direct  supervision 
of  staff.  The  faciUty  shall  provide  at 
least  three  meals,  of  which  two  shall  be 
hot,  served  at  regular  meal  times  during 
each  twenty-four  hour  period,  with  no 
more  than  fourteen  hours  between  the 
evening  meal  and  breakfast.  Provided 
that  basic  nutritional  goals  are  met, 
variations  may  be  allowed  based  on 
weekend  and  holiday  food  service 
demands.  • 

(i)  Sanitation  and  hygiene — (1)  Water 
supply.  The  administrator  shall 
maintain  documentation  that  the  entity 
which  provides  the  facility's  water 
source,  supply,  storage  and  distribution 
system  meets  the  requirements  of  42 
U.S.C.  300g-6  (the  Safe  Drinking  Water 
Act). 

(2)  Sewage  system.  The  administrator 
shall  maintain  documentation  that 
entity  which  provides  the  facility's 
sewage  system  compUes  with  33  U.S.C. 
1251  et  seq.  (the  Clean  Water  Act  of 
1977. 

(3)  Sanitation  plan.  The  administrator 
or  designee,  in  cooperation  with  the  filA 
or  tribal  maintenance  program,  shall 
develop  a  written  housekeeping  plan  for 
all  areas  of  the  physical  plant.  The 
administrator  or  designee  shall  update 
the  plan  as  needed  and  review  it  at  least 
annually.  The  plan  shall  provide  for 
daily  housekeeping  and  regular 
maintenance  by  assigning  specific 
duties  to  staff,  iiunates  and  BIA  or  tribal 
Facility  Maintenance.  The  plan  shall 
require  that: 

(i)  facility  floors  be  kept  clean,  dry 
and  free  of  hazardous  substances; 

(ii)  a  qualified  person  conduct 
monthly  inspections  to  control  vermin 
and  pests; 

(iii)  solid  and  liquid  wastes  be 
disposed  of  properly; 

(iv)  clean,  suitable  and  presentable 
clothing,  bedding,  Unens  and  towels  be 
issued  to  new  iiunates  and  exchanged 
on  at  least  a  weekly  basis; 


(v)  necessary  cleaning  and  storage  of 
inmate  personal  clothing  be  provided; 

(vi)  articles  needed  for  personal 
hygiene  be  furnished;  and 

(vii)  sufficient  facilities  in  the  housing 
areas  to  permit  iiunates  to  shower  or 
bathe  on  admission  to  the  facility  and 
daily  thereafter. 

(4)  Special  clothing  issue.  The  facility 
shall  provide  for  the  issue  of  special, 
and  where  appropriate,  protective 
clothing  and  equipment  to  inmates 
participating  in  special  work 
assignments.  Such  clothing  shall  be 
available  in  quantities  that  permit 
exchange  as  frequently  as  the  work 
assignment  requires. 

(5)  Hair  care.  The  administrator  or 
designee  shall  allow  inmates  to  arrange 
for  hair  cutting  services. 

(j)  Health  care— (1)  Written  health 
care  plan.  A  vmtten  plan  shall  provide 
for  the  delivery  of  health  care  services, 
including  medical,  dental,  mental 
health  and  substance  abuse  treatment, 
under  the  control  of  a  designated  health 
authority.  The  plan  shall  include  the 
participation  of  the  Indian  Health 
Service  (IHS),  social  services  and  tribal 
health  care  providers.  A  Memorandum 
of  Agreement  between  the  administrator 
and  the  Director  of  the  appropriate 
Indian  IHS  Service  Unit  or  IHS  contract 
health  care  provider  shall  document  the 
health  care  plan.  When  this  authority  is 
other  than  a  physician,  final  medical 
judgment  shall  rest  with  a  single 
responsible  physician,  designated  by  the 
appropriate  health  authority,  who  shall 
meet  the  applicable  licensure 
reouirements. 

(2)  Health  program  coordinator.  In 
facilities  without  full-time,  qualified 
health  personnel,  a  health-trained  staff 
member  shall  coordinate  the  health  care 
delivery  system  in  the  facility  imder  the 
joint  supervision  of  the  responsible 
health  authority  and  the  administrator. 

(3)  Annual  review.  The  administrator 
and  the  health  authority  shall  update 
the  plan  as  needed,  review  it  annually 
to  determine  program  needs  including 
staffing,  equipment  and  supplies  and 
document  its  review  by  signature  and 
date. 

(4)  Medical /mental  health  judgment. 
Medical,  dental  and  mental  health 
matters  involving  clinical  judgements 
shall  be  the  sole  province  of  the 
responsible  physician,  dentist  and/or 
psychiatrist  or  qualified  psychologist. 

(5)  Security  regulations.  Security 
regulations  applicable  to  facility 
personnel  shall  apply  to  health 
personnel. 

(6)  Meetings  with  provider .  The 
health  authority  shall  meet  with  the 
administrator  or  designee  at  least 
quarterly  to  review  and  evaluate  the 


health  care  delivery  system.  The  health 
authority  shall  provide  an  annual 
statistical  report  which  documents  the 
level  and  amount  of  health  care  services 
provided. 

(7)  Review  of  health  care  policies.  The 
health  authority  and  the  administrator 
shall  review  and  approve  all  poUcies 
and  procedures  relative  to  the  health 
care  plan  prior  to  submission  of  these 
pohcies  to  the  Cliief,  Division  of  Law 
Enforcement.  Policies  and  procedures 
shall  be  reviewed  at  least  annually  and 
documented  by  signature  and  date.  i 

(8)  Health  training  program.  The  ^ 
responsible  health  authority,  in 
cooperation  with  the  administrator, 
shall  establish  a  health  training 
program.  The  program  shall  provide 
instruction  in  the  following  areas: 

(i)  appropriate  procedures  to  prevent 
the  spread  of  communicable  diseases; 

(ii)  the  ability  to  respond  to  health- 
related  situations  within  four  minutes; 

(iii)  recognition  of  signs,  sj-mptoms 
and  actions  required  in  potential 
emergency  situations; 

(iv)  recognition  of  chronic  illness; 

(v)  administration  of  first  aid  and 
cardiopulmonary  resuscitation  (CPR); 

(vi)  methods  of  obtaining  assistance 
from  the  health  care  provider; 

(vii)  recognition  of  signs  and 
symptoms  of  and  management  of 
inmates  with  mental  illness,  retardation, 
emotional  disturbance,  chemical 
dependency  and  suicidal  behavior;  and 

(viii)  procedures  for  patient  transfers 
to  appropriate  medical  facilities  or 
health  care  providers. 

(9)  Sick  call.  The  administrator  or 
designee  shall  provide  for  the  collection 
and  referral  of  inmate  requests  for 
health  care.The  facility  shall  have  a 
system  of  sick  call  in-house  or  at  the 
health  care  faciUty.  The  system  shall 
provide  for  referral  of  inmates  by  staff 
for  medical  or  other  behavioral  health 
evaluation,  i.e,  mental  health,  substance 
abuse,  suicide.  Sick  call  shall  be  held  no 
less  than  once  per  week. 

(10)  Twenty-four-hour  emergency 
care.  The  administrator  and  healfli 
authority  shall  develop  a  written  plan 
for  the  provision  of  twenty-four  hour 
emergency  medical,  dental  and  mental 
health  care.  The  administrator  and  the 
health  authority  shall  update  the  plan  as 
needed  and  review  it  at  least  annually. 
At  a  minimum,  the  plan  shall  include: 

(i)  emergency  evacuation  of  the 
inmate  from  the  facility; 

(ii)  emergency  evaluation  of  the 
inmate  for  medical  or  mental  health 
problems; 

(iii)  use  of  an  emergency  medical 
vehicle; 

(iv)  use  of  one  or  more  designated 
hospital,  clinic,  emergency  on-call 
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physician,  ckntist,  psychiatrist, 
qualiSed  psychologist  or  otherwise 
qualified  clinician;  and 

(v)  seciuity;  procedures  that  provide 
for  the  immediate  transfer  of  inmates 
when  appropriate. 

(11)  Heoltncare  treatment.  Health 
care  staff  or  health-trained  detention 
stair  shall  peiifonn  treatment  pursuant  to 
written  diredj  orders  by  personnel 
authorized  b^  law  to  give  such  orders. 

(12)  Medical/mental  health 
management  of  inmates.  Qualified 
health  care  personnel,  in  conjunction 
with  detention  staff,  shall  develop  a 
written  plan  for  the  management  of 
inmates  with  pedical,  mental  health 
and  substance  abuse  problems, 
including  suicide  risks. 

(13)  Licensiire  requirements.  The 
health  author  ty  shall  comply  with  all 
applicable  fw  cral  law,  licensure 
requirements  rules,  regulations  and 
medical  protc  cols  in  the  delivery  of 
health  care  sc  rvices  to  the  inmate 
population. 

(14)  Traditi  onal  practitioners.  The 
facility  shall  i  Jlow  inmates  to 
participate  in  or  receive  traditional 
healing  cereir  onies  and  to  use 
traditional  be  ding  methods,  limited 
only  to  the  de  gree  necessary  to  preserve 
institutional  s  ecurity  and  order. 

(15)  Prohib  ted  use  of  detainees. 
Inmates  shall  not  perform  direct  patient 
services,  schc  dule  health  care 
appointments ,  determine  access  of  other 
inmates  to  he  dth  care  services,  access 
first  aid  kits,  \  landle  or  have  access  to 
surgical  instri  iments,  syringes,  needles, 
medications,  >r  health  records,  or 
operate  equip  tnent  for  which  they  are 
not  trained. 

(16)  Manag  iment  of  medications.  The 
admloislrator  and  health  authority  shall 
provide  for  th  e  proper  management  of 
individual  do  >es  of  medications  kept  in 
the  facility.  T  le  administrator  and 
health  author  ty  shall  review  the  policy 
annually  and  update  it  as  needed. 

(17)  Admin  stiation  of  medications. 
The  adrr-inist  ator  or  designee  shall 
ensure  that  p4  rsons  administering 
medications  1  ave  received  training 
appropriate  t<  their  assignment. 
Employees  sfa  dl  administer  medications 
according  to  <  irect  or  physician  orders 
and  shall  recc  rd  the  administration  of 
medications  i  i  a  manner  and  on  a  fbrm 
approved  by  1  ae  responsible  physician. 

(18)  Prelim,  nary  health  care 
screening.  He  ilth-trained  staff  shall 
perform  medi  »1  screening  of  all 
inmates  on  ar  ival  at  the  facility  and 
record  findings  on  a  printed  screening 
form  approved  by  the  health  authority. 
The  screening  process  shall  include: 

(i)  inquiry  iito: 


(A)  cturent  and  chronic  illness  and 
heqlth  problems,  including  dental 
problems  and  suicidal  thoughts; 

(B)  sexually  transmitted  diseases  and 
other  infectious  diseases; 

(C)  medication  taken  and  special 
health  requirements; 

(D)  use  of  alcohol  and  other  drugs, 
which  includes  types  of  drugs  used, 
mode  of  use,  amount  used,  frequency 
used,  date  or  time  of  last  use  and  history 
of  problems  that  may  have  occurred 
after  ceasing  use  (e.g.,  convulsions); 

(E)  past  or  present  treatment  or 
hospitalization  for  mental  disturbance 
or  suicide; 

(F)  other  health  problems  designated 
by  the  responsible  physician;  and 

(G)  mental  illness; 
(ii)  observation  of: 

(A)  behavior,  including  state  of 
consciousness,  mental  status, 
appearance,  conduct,  tremor  or 
sweating;  and 

(B)  body  deformities,  traimia 
markings,  bruises,  lesions,  jaundice  and 
ease  of  movements;  and 

(iii)  disposition  to: 

(A)  housing  in  general  population; 

(B)  housing  in  general  population  and 
referral  to  appropriate  heath  care  service 
or  substance  abuse  treatment  provider; 
and/or 

(C)  referral  to  appropriate  health  care 
service  on  an  emergency  basis. 

(19)  Health  appraisal.  The  health 
authority  shall  provide  a  health 
appraisal  for  each  inmate  within  seven 
days  of  admission.  A  health-trained 
professional  or  otherwise  qualified 
personnel  shall  collect  health  history 
and  vital  signs.  Only  qualified  health 
care  personnel  shall  collect  other  data. 
The  health  appraisal  shall  include: 

(i)  review  of  the  intake  health 
screening  and  emergency  medical 
assessment  if  performed; 

(ii)  screening  for  diet  counselling  for 
medical  reasons; 

(iii)  collection  of  additional  data  to 
complete  the  medical,  dental, 
psychiatric  and  immunization  histories, 
with  attention  to  elements  thi.t  may 
indicate  the  presence  of  chronic  disease, 
such  as  diabetes; 

(iv)  recording  of  height,  weight,  pulse, 
blood  pressure  and  temperature; 

(v)  administraticHi  of  laboratory  and 
other  tests  and  examinations  as 
appropriate; 

(vi)  notation  of  additional  comments 
as  needed;  and 

(vii)  initiation  of  therapy  as 
appropriate. 

(20)  Health  examination.  Qualified 
health  care  personnel  shall  complete  a 
health  examination  for  each  inmate 
within  thirty  days  of  admission.  The 
examinadon  shall  include: 


(i)  a  "hands-on"  examination  by  an 
appropriately  Ucensed  health  care 
professional; 

(ii)  dental  screening,  hygiene  and 
treatment  when  the  health  of  the  inmate 
would  be  adversely  afliected; 

(iii)  mental  healm  appraisal;  and 

(iv)  additional  healtn  care  services  as 
indicated  by  qualified  health  care 
personnel. 

(21)  first  aid  kits.  The  administrator 
shall  ensure  that  first  aid  kits  are 
available  in  designated  areas  of  the 
facility  as  determined  by  the  Safety 
Officer  during  the  annual  inspection. 
The  health  care  provideT  shall 
determine  the  appropriate  content  of 
first  aid  kits. 

(22)  Special  medical/mental  health 
progirams.  The  health  authority  shall 
provide  specialized  health  education 
and  treatment  programs,  including,  but 
not  limited  to,  personal  hygiene,  diet 
and  exercise,  family  planning, 
communicable  diseases,  including 
sexually  transmitted  diseases  and 
substance  abuse  education,  prevention, 
intervention  and  treatment. 

(23)  Serious  and  infectious  disease. 
The  administrator  and  health  authority 
shall  develop  a  wrftten  plan  for  the 
management  of  inmates  with  serious 
and  infectious  disease.  The 
administrator  and  health  authority  shall 
update  the  plan  as  needed  and  review 
it  at  least  annually.  The  plan  shall 

include,  at  a  miniiniimr 

(i)  precautions  taken  to  prevent  the 
spread  of  disease; 

(ii)  special  needs  or  requirements  of 
the  irunate; 

(iii)  procedures  for  treatment,  limiting 
activities,  if  appropriate,  legally 
mandated  reporting  and  medical  pass- 
on  as  directed  by  the  health  authority; 
and 

(iv)  housing  location. 

(24)  Detoxification.  The  administrator 
and  health  authority  shall  develop  a 
written  plan  to  guide  the  clinical 
management  of  chemically  dependent 
inmates.  The  plan  shall  specify  the 
process  for  involving  the  healdi 
authority  and  the  substance  abuse 
program  on  both  a  continuing  and 
crisis-intervention  basis.  The  plan  shall 
include: 

(i)  assessment  as  warranted; 

(ii)  detoxification  under  clinically 
supenrised  conditions; 

(iii)  diagnosis  of  chemical 
dependency; 

(iv)  determination  as  to  whether  an 
individual  requires  non- 
pharmacologically  or  pharmacologically 
supported  care;  and 

(vj  referrals  to  specified  conunimity 
resources  for  the  development  of 
individtial  treatment  plans  by  a  multi- 
disciplinary  team. 
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(25)  Substance  abuse  programming. 
The  administrator  and  health  authority 
shall  develop  a  written  plan  to  provide 
substance  abuse  education, 
intervention,  assessment  and  treatment 
to  inmates  who  are  diagnosed  as 
substance  abusers.  The  administrator, 
health  authority  and  substance  abuse 
program  provider  shall  update  the  plan 
as  needed  and  review  it  at  least 
annually.  The  plan  shall  link  existing 
community  programs  and  services  to  the 
facility  program.  The  plan  shall  include, 
at  a  minimum: 

(i)  assessment  and  evaluation; 

(ii)  referral  for  treatment,  if  requested 
or  court-ordered;  and 

(iii)  availability  of  appropriate  self- 
help  groups. 

(26)  Informed  consent.  The  health 
authority  shall  observe  informed 
consent  standards  of  the  community  for 
all  inmate  care,  examinations, 
treatments  and  procedures  affected  by 
informed  consent.  In  the  case  of  minors, 
the  informed  consent  of  a  parent, 
guardian  or  legal  custodian  shall  apply 
when  required  by  law.  Health  care  shall 
be  rendered  against  an  inmate's  will 
only  in  accordance  with  law. 

(27)  Participation  in  research.  The 
health  authority  shall  prohibit  the  use  of 
inmates  for  medical,  pharmaceutical,  or 
cosmetic  experiments.  This  standard 
shall  not  preclude  individual  treatment 
of  an  inmate  based  on  need  for  a 
specific  medical  procedure  that  is  not 
generally  available. 

(28)  Confidentiality  of  health  records. 
In  compliance  with  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended  and  42 
CFR  Part  2  (Regulations  on 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records),  the  health 
authority  shall  keep  the  health  record 
confidential.  The  health  authority  shall 
require  that,  at  a  minimum: 

(i)  the  active  health  record  shall  be 
maintained  separately  from  the 
confinement  record; 

(ii)  access  to  the  health  record  shall  be 
controlled  by  the  health  authority;  and 

(iii)  the  health  authority  shall  share 
with  the  administrator  or  designee 
information  regarding  an  inmate's 
medical  management,  security  and  the 
ability  to  participate  in  programs. 

(29)  Medical  record  contents.  The 
health  authority  shall  approve  the 
method  of  recording  entries  in  the 
record  and  the  form  and  format  of  the 
record.  An  inmate's  medical/mental 
health  record  shall  contain: 

(i)  copies  of  the  completed  intake 
screening  form; 

(ii)  the  health  appraisal  data 
collection  form; 

(iii)  prescribed  medications  and  their 
administration; 


(iv)  laboratory,  x-ray  and  diagnostic 
studies; 

(v)  the  signature  and  title  of  each 
documenter; 

(vi)  consent  and  refusal  forms; 

(vii)  release  of  information  forms; 

(viii)  place,  date  and  time  of  health 
encounters; 

(ix)  discharge  summary  of 
hospitalization  (if  applicable);  and 

(x)  health  service  reports  (e.g.,  dental, 
psychiatric  and  other  consultations). 

(30)  Transfer  of  health  information 
and  records.  Summaries  or  copies  of  the 
health  record  shall  be  sent  routinely  to 
the  health  authority  of  any  facility  to 
which  the  inmate  is  transferred.  The 
inmate  shall  authorize,  in  writing,  the 
transfer  of  health  records  and 
information,  unless  otherwise  provided 
by  law  or  administrative  regulation 
having  the  force  and  effect  of  law. 

(k)  Release— {1)  Court  programs.  The 
facility  shall  cooperate  with  and  assist 
in  coordinating  coiurt  intervention  and 
diversion  programs,  pretrial  release  and 
probation  services. 

(2)  Temporary  release.  Temporary 
release  programs  shall  include: 

(i)  provision  for  release  for  funerals 
and  ritual  or  ceremonial  purposes; 

(ii)  sanction  by  the  appropriate  court; 

(iii)  operating,  screening  and  selection 
procedures; 

(iv)  written  rules  of  inmate  conduct; 

(v)  a  requirement  for  supervision  of 
inmates  while  on  release; 

(vi)  a  record-keeping  system  that 
documents  dates,  times  and 
authorization  for  release; 

(vii)  a  system  to  evaluate  program 
effectiveness;  and 

(viii)  efforts  to  obtain  community 
cooperation  and  support. 

(3)  Work  or  education  release.  The 
administrator  or  designee  shall  allow 
inmates  in  this  classification  to 
participate  in  work  or  education  release 
programs.  The  appropriate  court  shall 
sanction  education  and  work  release. 

(4)  Final  release.  Written  procedures 
for  final  release  of  inmates  shall 
include,  but  shall  not  be  hmited  to: 

(i)  verification  of  identity  and  release 
authority; 

(ii)  completion  of  release 
arrangements,  including  person  or 
agency  to  whom  the  irunate  is  to  be 
released,  if  applicable; 

(iii)  verification  that  all  inmate 
property  leaves  with  the  inmate  and  that 
no  facihty  property  leaves  the  facility; 

(iv)  completion  of  any  pending  action, 
such  as  grievances  or  claims  for 
damages  or  lost  possessions; 

(v)  transfer  of  health  information  if 
appropriate;  and 

(vi)  transportation  arrangements,  if 
required. 


(5)  Sentence  reduction.  Where  tribal 
code  permits,  the  administrator  or 
designee  shall  allow  sentence  reduction 
based  on  evidence  of  good  behavior. 

(6)  Detainers.  The  presence  of  a 
detainer  shall  not  automatically  prevent 
the  release  of  an  inmate  from  the 
detention  facility. 

§  10.14    Inmate  programs  and  services. 

(a)  Program  coordination — (1) 
Availability  of  programs.  The  facility 
shall  make  available  inmate  programs 
and  services.  These  programs  shall 
include,  but  not  be  limited  to.  social 
services,  religious  services,  including 
traditional  religious  practices  and 
ceremonies,  recreation  and  leisure  time 
activities,  counseling,  including  crisis 
intervention,  hbrary  services,  education 
programs  and  substance  abuse 
programming.  The  administrator  or 
designee  shall  link  facility  programs  and 
services  to  existing  community 
resoiu-ces. 

(2)  Program  participation  and  refusal. 
Inmates  shall  have  the  option  to  refuse 
to  participate  in  facility  programs, 
except  housekeeping  assignments  and 
court-ordered  programs.  The 
administrator  or  designee  shall 
document  program  participation  and 
refusal  in  writing. 

(3)  Program  coordinator  A  facility 
staff  member  or  trained  volunteer  shall 
coordinate  inmate  programs  and 
services. 

(b)  Work  programs— {1)  Work 
assignments.  The  administrator  or 
designee  shall  develop  a  written  inmate 
work  plan  that  provides  for  work 
assignments  for  inmates  including  the 
disabled.  Work  may  include  facility 
maintenance  duties  and  community 
service  projects.  The  administrator  shall 
prohibit  discrimination  in  inmate  work 
assignments  based  on  race,  creed, 
gender,  age,  marital  status,  disability  or 
tribal  affiliation.  The  administrator  shall 
not  require  pretrial  and  unsentenced 
detainees  to  work  except  to  perform 
personal  housekeeping.  Any  inmate 
may  volujiteer  for  work  assignments  or 
institutional  programs. 

(2)  Regulation  of  work  programs. 
Facility  irunate  work  programs  shall 
comply  with  applicable  federal 
regulations. 

(c)  Recreation,  library  and  religious 
programming — (1)  Comprehensive 
recreation  program.  The  administrator 
or  designee  shall  permit  inmates  to  have 
at  least  one  hour  a  day  of  leisure  time 
activity  outside  the  cell  or  room  and 
access  to  active  recreation  activities  and 
equipment,  including  one  hour  daily  of 
physical  exercise,  outside  the  living 
unit. 
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(2)  Library]  The  administrator  or 
designee  sha|l  develop  a  written  plan  to 
provide  reading  materials  to  inmates. 
The  plan  sha  1  include  the  location 
where  readin ;  materials  are  kept,  the 
process  by  w  lich  inmates  obtain  and 
return  these  i  materials  and  designation 
of  the  staff  m  ;mber  or  trained  volunteer 
who  is  respoi  isible  for  library  services. 
The  administrator  shall  update  the  plan 
as  needed  and  review  it  annually. 

(3)  Religioi  s  programs.  Inmates  shall 
have  the  righ  to  practice  their  religion, 
subject  only  t  a  the  limitations  necessary 
to  maintain  ij  istitutional  order  and 
security. 

(d)  Coiresp  :>ndence  and  telephone — 
(1)  Regulatioi  i  of  correspondence.  The 
administratoi  shall  regulate  inmate 
corresponder  ce  and  shall  make  this 
policy  availal  ile  to  all  staff  and  inmates. 
The  administ  -ator  shall  review  this 
policy  axmua  ly  and  update  it  as 
needed. 

(2)  Limitati  sns  on  inmate 
corresponder  ce.  The  administrator  shall 
not  limit  the  tolume  of  lawful 
correspondenjce  (e.g.,  letters,  packages 
and  pubhcatipns)  an  inmate  may  send 
or  receive  anq  shall  not  restrict  the 
length,  language,  content  or  soim:e  of 
the  correspcnidence,  except  where  there 
is  clear  and  c«nvincing  evidence  to 
justify  the  hn  itations  for  reasons  of 
public  safety,  facility  order,  or  security. 

(3)  Indigenis'  correspondence.  The 
administrator  or  designee  shall  provide 
indigent  inmj  tes  with  a  system  that 
enables  them  to  send  a  minimimi  of  two 
letters  per  we  jk. 

(4)  Inspecti  in  of  letters  and  packages. 
The  administ]  ator  or  designee  may  open 
inmate  letters  and  packages,  both  in- 
coming and  0  Jt-gcing,  to  inspect  them 
for  contrabani  1.  The  administrator  or 
designee  shal  not  read  or  reject  letters 
or  pad  ages  e;  icept  where  there  is 
reliable  infon  lation  that  there  is  a  threat 
to  order  and  s  ecurity  or  that  they  are 
being  used  to  further  illegal  activities. 
The  administ]  ator  or  designee  shall 
notify  inmate  i  when  in-coming  or  out- 
going letters  a  re  rejected.  The 
administrator  or  designee  shall  deposit 
any  cash,  che  :ks,  or  money  orders  in  the 
inmate's  acco  mt  and  shall  issue  a 
receipt  to  botl  the  inmate  and  the 
sender.  The  a<  Iministrator  or  designee 
shall  forward  iny  contraband  found  to 
the  appropria  e  law  enforcement 
authority.  Th<  supervisor  shall  forward 
all  mail  withi  i  twenty- four  hours  of 
receipt  excepi  for  Saturdays,  Sundays 
and  holidays.  Inmates  shall  be 
prohibited  from  carrying  money. 

(5)  PriviJegi  d  correspondence.  The 
administrator  shall  permit  inmates  to 
send  sealed  k  Iters  to  specified  groups  of 
persons  and  o  rganizations  including, 


but  not  limited  to.  courts,  including 
probation  staff,  counsel,  officials  of  the 
confining  authority,  administrators  of 
grievance  systems  and  the  media.  Mail 
to  inmates  from  this  specified  class  of 
persons  and  organizations  shall  be 
opened  only  to  inspect  for  contraband 
and  only  in  the  presence  of  the  inmate. 

(6)  Holding  and  forwarding  mail.  The 
administrator  or  designee  shall  forward 
or  return  first-class  letters  and  packages 
for  inmates  after  their  transfer  or  release. 

(7)  Telephone.  The  administrator  or 
designee  shall  provide  for  inmate  access 
to  telephones. 

(e)  Visiting — (1)  Visiting  rules.  The 
administrator  shall  establish  rules  for 
inmate  visiting. 

(2)  Number  of  visitors.  The 
administrator  or  designee  shall  limit  the 
number  of  visitors  an  inmate  may 
receive  and  the  length  of  the  visits  only 
to  the  degree  necessary  in  terras  of 
facility  schedules,  space  and  personnel 
constraints  except  where  there  are 
substantial  reasons  to  justify  such 
limitations. 

(3)  Sobriety  statement.  Facility 
visitors  and  volunteers  shell  sign  a 
sobriety  statement.  The  statement  shall 
stipulate  that: 

(i)  they  are  not  under  the  influence  of 
alcohol  or  illegal  mood-altering 
substances; 

(ii)  they  are  not  carrying  such 
substances  on  their  person  or  in  their 
belongings;  and 

(iii)  they  consent  to  a  breath  test  or 
non-invasive  search  as  a  condition  of 
entry,  if  there  is  probable  cause. 

(4)  Searches  (visiting).  The 
administrator  or  designee  shall  provide 
clear  instructions  to  staff  and  inmates 
concerning  inmate  and  visitor  search 
procedures  and  the  approval  required 
for  visual  observations  of  unclothed 
inmates. 

(5)  Special  visits.  The  adjninistrator  or 
designee  shall  provide  for  special  visits 
from  persons  who  have  travelled  long 
distances,  to  hospitalized  inmates  and 
to  inmates  in  disciplinary  status. 

(6)  Visitor  personal  property.  Visitors 
shall  not  bring  personal  property  into 
the  secure  area  of  the  facility. 

(7)  V/s;tor registration.  The 
administrator  or  designee  shall  provide 
for  visitor  registration  and  identification 
on  entry  into  the  facility. 

Subpart  C-^uvenile  Detention 
Facilities 

§  1 0.21    Administration  and  management 

(a)  General  administration — (1) 
Mission  and  goals.  A  written  statement, 
which  shall  be  updated  as  necessary, 
shall  describe  the  philosophy,  goals  and 
policies  of  the  facility  and  its 


relationship  to  the  juvenile  justice 
system. 

(2)  Administration  of  facility.  An 
administrator,  whose  responsibility  and 
authority  shall  be  documented,  shall 
oversee  each  facility.  The  appointment 
shall  be  based  on  written  qualifications. 

(3)  Organization  chart.  An 
organization  chart  shall  describe  the 
facility's  organization  and  chain  of 
command.  The  chart  shall  be  updated  as 
needed. 

(4]  Sen'ice  provider  roles.  A 
Memorandum  of  Agreement  (MOA), 
which  shall  be  updated  as  needed  and 
reviewed  at  least  annually,  shall  define 
the  role  and  function  of  employees  of 
public  or  private  agencies  providing  a 
service  to  the  facility.  The  MOA  shall 
specify  the  relation  of  service  pro\iders 
to  the  authority  and  responsibility  of  the 
administrator. 

(5)  Interagency  meetings.  The 
administrator  shall  conduct  regular 
meetings  between  the  staff  of  juvenile 
justice,  youth  services,  education, 
health  care,  emergency  shelter  and 
detention  agencies  to  develop  and 
maintain  effective  interagency 
coordination. 

(6)  Policy  and  procedure  manual.  All 
employees  of  the  facility  shall  have 
access  to  a  policy  and  procedure  manual 
and  its  supporting  documents.  The 
Chief,  Division  of  Law  Enforcement, 
shall  approve  the  manual  and  its 
supporting  doaunents.  which  shall 
provide  for  the  implementation  of  these 
standards  and  shall  direct 
documentation  of  compliance.  The 
administrator  shall  update  the  manual 
as  needed  and  review  it  annually. 

(7j  Dissemination  of  policy  and 
procedure.  The  administrator  shall 
di.sseminate  approved,  new,  or  revisBd 
pohcies  and  procedures  to  designated 
staff,  volunteers  and,  where  appropriate, 
juveniles  prior  to  implementation.  Staff 
shall  review  and  indicate  in  writing  that 
they  understand  the  content  of  policies 
and  procedures  prior  to  their 
implementation. 

(8)  Channels  of  communication.  The 
administrator  or  designee  shall  riegularly 
disseminate  information  to  staff  prior  to 
the  beginning  of  their  shift. 

(9)  Monitoring  and  assessment.  The 
Agency  Superintendent  or  designee 
shall  review  and  inspect  operations  and 
programs  at  least  annually. 

(10)  Annual  report.  The  administrator 
shall  submit  a  written  anntial  report  to 
the  Chief,  Division  of  Law  Enforcement, 
through  the  Area  Director  and  Agency 
Superintendent,  and  shall  forward,  a 
copy  to  the  appropriate  court  and  heahh 
care  authority.  The  report  shall  address 
goals,  objectives,  population  data, 
programs  and  services  provided,  budget. 


space  and  equipment  needs  and  major 
developments. 

(11)  Public  information  program.  The 
administrator  or  designee  shall  provide 
for  a  public  information  program,  which 
protects  the  juveniles'  right  to  privacy. 

(12)  Legal  counsel.  Legal  counsel  snail 
be  available  to  the  administrator  and 
other  staff  as  needed  in  the  performance 
of  their  duties. 

(13)  Separation  of  adults  and 
juveniles.  If  services  for  adult  and 
juvenile  offenders  are  provided  by  the 
same  agency,  statements  of  philosophy, 
policy,  program  and  procedure  shall 
distinguish  between  criminal  codes  and 
the  statutes  that  establish  and  give 
direction  to  programs  for  juveniles. 

(14)  Prohibited  uses  of  detention.  The 
facility  shall  not  detain  abused, 
dependent  or  neglected  children, 
juveniles  charged  with  offenses  that 
would  not  be  crimes  if  committed  by 
adults  and  juveniles  charged  with 
delinquencies  unless  it  is  clearly  showTi 
that  secure  placement  is  essential. 

(15)  Jurisdictional  agrieements.  The 
administrator  shall  cooperate  with  the 
proper  authority  in  the  placement  and/ 
or  return  of  juveniles  to  the  requesting 
jurisdiction,  pursuant  to  the  prosisions 
of  any  jurisdictional  agreements. 

(b)  Fiscal  management— {\)  Budgetary 
compliance.  If  operated  by  the  BIA,  the 
facility  shall  comply  with  the  directives 
of  the  Agency  regarding  budget 
preparation,  submission,  and 
administration.  If  operated  by  a  tribe, 
the  facility  shall  comply  with  the 
directives  of  the  tribe  regarding  budget 
preparation,  submission,  and 
administration. 

(2)  Accounting  compliance.  If 
operated  by  the  BL\,  the  facility  shall 
comply  vdth  the  Agency  accounting 
directives.  If  operated  by  a  Tribe,  the 
facility  shall  comply  with  Tribal 
accounting  directives. 

(3)  Basis  of  budget.  The  administrator 
shall  document  a  direct  relationship 
between  the  budget  and  planned 
operational,  staffing  and  program  needs. 

(4)  Property  management  compliance. 
If  operated  by  the  BLA,  the  facility  shall 
comply  with  Agency  property 
management  directives.  If  operated  by  a 
Tribe,  the  facility  shall  comply  with 
Tribal  property  management  directives. 

(5)  Federal  acquisition  regulation 
compliance.  If  operated  by  the  BLA.  the 
facility  shall  comply  with  Agency 
directives  for  facility  ser\'ices, 
equipment  and  supply  purchases.  Jf 
operated  by  a  tribe,  the  facility  shall 
comply  with  tribal  directives  for  facility 
services,  equipment  and  supply 
purchases. 

(6)  Space  and  equipment  needs  and 
deficiencies.  The  sdministrator  shall 


report  space  and  equipment  needs  and 
deficiencies  annually  to  the  Area 
Director  through  the  Agency 
Superintendent. 

(7)  Program  needs  and  deficiencies. 
The  administrator  shall  report  program 
needs  and  deficiencies,  i.e.,  staffing, 
supplies,  training  and  contract  ser\'ices, 
annually  to  the  Chief,  Division  of  Law 
Enforcement,  through  the  Area  Director 
and  Agency  Superintendent. 

(8)  Cost  of  juvenile  board.  The  facility 
shall  charge  all  contract  users  at  the 
same  rate. 

(9)  Fund  accounts.  The  administrator 
shall  arrange  for  an  independent  audit 
of  juvenile  fund  accounts,  including 
canteen  or  commissary,  following 
standard  accounting  practices.  The 
administrator  shall  use  any  profit  or 
interest  which  accrues  for  the  benefit  of 
the  juveniles. 

(c)  Personnel— [1)  Personnel  policy.  If 
operated  by  the  BIA.  the  facility  shall 
comply  with  Agency  personnel 
management  directives.  If  operated  by  a 
Tribe,  the  faciUty  shall  comply  with 
Tribal  personnel  management 
directives. 

(2)  Personnel  manuai  The 
administrator  shall  make  a  copy  of  the 
applicable  personnel  manuals  and 
regulations  available  to  every  employee. 

(3)  Staffing  requirements.  The 
administrator  shall  review  employee 
workload  annually  to  ensure  that 
juveniles  have  access  to  staff,  programs 
and  services.  The  administrator  shall    - 
develop  and  update  the  facility's  shift 
relief  factor  annually. 

(4)  Criminal  record  check.  The 
administrator  or  designee  shall  conduct 
a  criminal  record  check  of  all  new 
employees,.in  accordance  with  the 
Indian  Child  Protection  and  Family 
Violence  Prevention  Act  of  1990  (25 
use.  3201).  prior  to  employment  to 
determine  if  there  are  criminal 
convictions  that  have  a  specific 
relationship  to  job  performance. 

(5)  Physical  examination.  All 
employees  who  have  direct  contact  uith 
juveniles  shall  have  a  pre-employment 
physical  examination.  There  shall  be 
provisions  for  re-examination. 

(6)  Physical  fitness.  Juvenile  detention 
workers  shall  meet  BIA  or  comparable 
tribal  standards  for  physical  fitness. 

(7)  Code  ef  ethics.  The  facility  shall 
have  a  written  Code  of  Ethics  that 
outlines  the  professional  standards 
expected  of  all  employees  and 
recognizes  that  detention  personnel  may 
be  held  to  a  higher  behavioral  standard 
because  of  the  nature  of  their  duties. 

(8)  Confidentiality.  Consultants, 
contract  personnel,  employees  of  other 
public  and  private  agencies  and 
volunteers  who  work  with  juveniles 


shall  agree  to  comply  with  the  facihty's 
policies  on  confidentiality  of 
information. 

(d)  Training  and  staff  development— 
(1)  Management  of  training  programs.  A 
qualified  employee,  who  has  received 
training  in  training  delivery  methods, 
shall  plan,  coordinate  and  supervise 
employee  and  volunteer  training 
programs.  The  administrator  shall 
identify,  evaluate  and  update  job-related 
training  needs  annually. 

(2)  Training  curriculum  approval.  The 
Chief.  Division  of  Law  Enforcement,  in 
conjunction  with  the  Indian  Police 
Academy,  shall  approve  training 
programs  and  curriculum  required  by 
these  standards. 

(3)  Outside  resources.  The  facility 
shall  support  the  integration  of  IHS- 
approved  and  other  training  with  the 
approval  of  the  administrator. 

(4)  Education  and  training.  The 
administrator  shall  encourage 
employees  to  continue  their  education 
and  training. 

(5)  Cultural  awareness.  Orientation 
training  shall  include  a  component  on 
cultural  issues  relative  to  the  local 
tribe(s). 

(6)  juvenile  detention  worker 
orientation  training.  All  new  full  or 
part-time  juvenile  detention  workers 
shall  receive  the  number  of  hours  of 
orientation  training  recommended  bv 
the  Chief,  Division  of  Law  Enforcement, 
during  their  first  year  of  emplovment. 
Employees  shall  complete  forty  of  these 
hours  prior  to  being  independently 
assigned  to  work  in  the  facility. 

(7)  juvenile  detention  worker  in- 
senice  training.  All  full  or  part-time 
juvenile  detention  workers  shall  receive 
an  additional  forty  hours  of  job-relevant 
training  each  subsequent  year  of 
eraplovment. 

(8)  Clerical  and  support  staff 
orientation  training.  All  new  clerical 
and  support  staff  who  have  minimal 
juvenile  contact  shall  receive  the 
number  of  hoiirs  of  orientation  and 
training  recommended  by  the  Chief. 
Division  of  Law  Enforcement,  u-ithin 
their  first  year  of  emplov-ment. 

(9)  Clerical  and  support  staff  in- 
ser\'ice  training.  All  clerical  and  support 
staff  shall  receive  an  additional  sixteen 
houirs  of  job-relevant  training  each 
subsequent  yearof  emplovment. 

(10)  Administrative  ana  managerial 
staff  orientation  training.  New 
administrative  and  managerial  staff 
shall  receive  at  least  the  number  of 
hours  of  training  recommended  by  the 
Chief.  Division  of  Law  Enforcement, 
v^^thin  their  first  year  of  emplo\-ment  in 
this  position. 

(11)  Administrative  and  managerial 
staff  in-service  training.  Administrative 
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(iv)  the  number  of  days  each  juvenile 
has  been  in  custody. 

(8)  Identification  and  location  record. 
The  facility  shall  maintain  a  system  that 
identifies  all  juveniles  in  custody  and 
their  actual  physical  location. 

(9)  Custody  record.  The  facility  shall 
maintain  custody  records  of  all 
juveniles  held  at  the  facility.  The  record 
shall  include  only  relevant  and 
necessary  information  and  shall  be 
limited  to: 

(i)  initial  admission  form; 

(ii)  documented  legal  authority  to 
detain  the  juvenile; 

(iii)  health  and  suicide  screening  . 
forms; 

(iv)  dates  of  court  appearances; 

(v)  signed  release  of  information 
forms; 

(vi)  an  on-going  record  of  cash  and 
valuables; 

(vii)  dates  and  times  of  temporary 
releases; 

(viii)  names  of  visitors  and  dates  of 
visits; 

(ix)  facility  rules  and  disciplinary 
pohcy  signed  by  the  juvenile; 

(x)  classification  interview  and 
subsequent  classification  actions; 

(xi)  reports  of  major  disciplinary 
actions,  significant  incidents  or  crimes 
committed  while  in  custody; 

(xii)  records  of  program  participation, 
including  temporary  release  programs; 
and 

(xiii)  final  release  or  transfer  report. 

(10)  Admission  information.  The 
administrator  or  designee  shall  record 
intake  admission  information  for  every 
juvenile  admitted  to  the  facility.  The 
record  shall  include  at  least  the 
following  data: 

(i)  booking  number; 

(ii)  name  and  known  aliases; 

(iii)  current  or  last  known  address; 

(iv)  date  and  time  of  con.n.nement; 

(v)  a  copy  of  the  court  order  or  other 
legal  basis  for  detention; 

(vi)  name,  title,  agency  and  signature 
of  arresting  officer; 

(vii)  name  of  parent,  guardian  or  legal 
custodian; 

(viii)  charge  or  charges; 

(ix)  date  and  place  of  birth; 

(x)  ethnic  origin  or  tribal  affiliation; 

(xi)  present  or  last  place  of 
emploNinenf; 

(xii)  emergency  contact  name,    , 
relationship,  address  and  phone 
number; 

(xiii)  record  of  telephone  calls  made 
by  juvenile  at  time  of  admission; 

(xiv)  driver's  license  and  social 
sec\irity  number; 

(xv)  identifying  information, 
including  height,  weight,  gender  arid 
identif\ing  marks  such  as  birthmarks, 
scars  or  tattoos; 


(xvi)  notation  of  cash  and  all  property; 

(xvii)  initial  classification  and  special 
needs; 

(xvfii)  an  indication  that  the  health 
and  suicide  screening  was  completed; 

(xix)  name  of  legal  representative  if 
any;  and 

(xx)  name  of  admitting  officer. 

(11)  Conducting  research.  All  research 
conducted  shall  comply  with  federal 
and  tribal  regulations  pertaining  to 
conducting  and  disseminating  research 
findings  as  well  as  professional  and 
scientific  ethics.  The  administrator,  the 
Agency  Superintendent  and  the  Area 
Director  shall  approve  all  research  prior 
to  implementation.  The  adminislrator 
shall  regulate  voluntary  juvenile 
-participation  in  research. 

(f)  Citizen  involvement  and 
volunteers — (1)  Volunteer  coordinator. 
The  administrator  shall  encourage 
citizen  participation  in  volunteer 
programs  by  designating  a  staff  member 
as  volunteer  coordinator. 

(2)  Vo/ynfeerp/on.  The  volunteer 
coordinator  shall  develop  and 
implement  a  written  plan  for  volunteer 
services.  The  volunteer  coordinator  and 
administrator  shall  update  the  plan  as 
necessary  and  review  it  at  least 
annually.  The  plan  shall  include: 

(i)  lines  of  authority; 

(ii)  responsibility  and  accountability 
for  volunteer  services; 

(iii)  procedures  for  the  screening  and 
selection  of  volunteers; 

(iv)  a  volunteer  orientation  or  training 
program,  which  is  appropriate  to  the 
nature  of  the  assigmnents; 

(v)  a  requirement  that  volunteers  shall 
agree  in  UTiting  to  abide  by  all  facility    • 
rules,  policies,  procedures  and 
practices,  particularly  those  related  to 
security  and  confidentiality  of 
information;  and 

(vi)  a  statement  that  the  administrator 
may  discontinue  a  volunteer  activity  at 
any  time  by  written  notice. 

§10.22    Physical  plant 

(a)  Code  compliance — (1)  Building 
and  safety  code  compliance.  If  owned 
by  the  Bureau,  the  facility  shall  comply 
with  29  CFR  Part  1910,  Subparts  D,  E, " 
G  and  L.  If  ovmed  by  a  tribe,  the  facility 
shall  comply  with  the  National  Fire 
Protection  Association  (NFPA)  Life 
Safety  Code  101  Chapters  2,  4  through 
7,  and  14  (if  new  detention  occupancy) 
or  15  (if  existing  detention  occupancy), 
or  comparable  tribal  regulations. 

(2)  Zoning.  The  facility  shall  comply 
with  applicable  zoning  and  land  use 
requirements. 

(3)  Accessibility.  The  facility  shall 
comply  with  25  U.S.C.  794  (the 
Rehabihtation  Act  of  1973)  as  amended. 
41  CFR  101-19.6  (Uniform  Federal 


Federal  Register  /  Vol.  59,  No.  150  /  Friday,  August  5,  1994  /  Proposed  Rules  40107 


Accessibility  Standards),  and  43  CFR 
Part  17.  . 

(4)  OSHA  compliance.  The  facility 
shall  comply  with  29  CFR  Part  1910. 
Subparts  C  tbu-ough  E,  G.  K,  L  and  S 
(Occupational  Health  and  Safety 
Standards)  or  comparable  tribal 
regulations.  If  other  activities  governed 
by  sections  of  29  CFR  Part  1910  not 
identified  in  this  standard  are  carried 
out  in  the  facility,  the  section(s)  of  29 
CFR  Part  1910  governing  that  activity  or 
comparable  tribal  regulations  apply. 

(5)  Health  and  safety  inspection.  In 
compliance  with  29  CFR  Part  1960. 
Subparts  B  through  D,  the  facility  shaii 
receive  at  least  one  inspection  each  year 
by  a  qualified  safety  and  health 
inspector  and  Enviromnental  Health 
Specialist  and/or  Sanitarian.  Any 
request  for  inspection  shall  be  directed 
to  the  Area  Safety  Manager  or  Officer 
through  the  Agency  Superintendent 

(6)  Furnishings  and  equipment  code 
compliance.  The  administrator  shall 
maintain  documentation  by  an 
independent,  qualified  source  that  the 
interior  furnishing  materials  in  inmate 
living  areas,  exit  areas  and  places  of 
public  assembly  shall  be  in  accordaiK% 
vdth  NfFPA  Life  Safety  Code  Section  6- 
5  or  comparable  tribal  regulations. 

(b)  Facility  organization — (1)  Design 
for  supervision.  Physical  plant  design^ 
shall  facilitate  continuous  personal 
contact  and  interaction  between  staff 
and  juveniles. 

(2)  Unit  size.  The  detention  facility 
shall  operate  with  living  units  of  no 
more  than  twenty-five  juveniles  each. 

(3)  Co-located  adult  and  juvenile 
facility.  If  the  juvenile  facility  is  on  the 
grounds  of  any  other  type  of  detention 
facility,  it  shall  be  a  separate,  self- 
contained  imit  The  facility  shall . 
comply  with  the  separation  criteria  of 
49  CFR  Parts  2054  through  2055,  which 
require: 

(i)  separation  between  sjjfltial  areas  so 
that  there  could  be  no  accidental  contact 
between  juveniles  and  adults  in  their 
respective  facilities; 

(ii)  total  separation  in  all  juvenile  and 
adult  program  activities  within 
facilities,  including  recreation, 
education,  counseling,  health  care, 
dining,  sleeping  and  general  living 
activities; 

(iii)  separate  juvenile  and  adult  staff, 
including  management,  security  and 
direct  care  staff,  such  as  recreation, 
education  and  counsehng.  Specialized 
services  staff,  such  as  cooks, 
bookkeepers  and  medical  professionals 
who  £u:e  not  normally  in  contact  with 
detainees  or  whose  infrequent  contacts 
occur  under  conditions  of  separation  of 
juvenile  and  adults,  can  serve  both. 


{iv)  compliance  with  BIA  standards 
and  BIA  accreditation. 

(4)  Separation  of  classifications.  The 
facility  shall  be  designed  and 
constructed  so  that  juveniles  can  be 
separated  according  to  the  requirements 
identified  in  these  standards  and  the 
facility's  classification  plan. 

(5)  Separation  of  males  and  females. 
Male  and  female  juveniles  shall  not 
share  the  same  sleeping  room. 

(6)  Supervisiqn.  All  living  areas  shall 
be  constructed  to  facilitate  continuous 
staff  observation,  excluding  electronic 
surveillance,  of  Uving  and  activity  areas, 
such  as  dayrooms  and  recreation  spaces. 

(7)  Continuously  observable  housing. 
The  facility  shall  pro\adB  a  minimum  of 
two  single  occupancy  cells  that  can  be 
continuously  observed  by  staff  and 
which  allow  juveniles  to  communicate 
with  staff. 

(8)  Rated  capacity.  The  number  of 
juveniles  shall  not  exceed  the  facility's 
rated  capacity  with  the  exception  of 
mass  arrests. 

(9)  Location.  The  facility  shall  be 
located  conveniently  for  juvenile  justice 
agencies,  the  health  authority, 
community  agencies  and  juveniles'  legal 
representatives,  families  and  friends. 

(c)  Environmental  conditions — (1) 
Artificial  light  levels.  Lighting  levels  in 
juvenile  cells  or  rooms  shall  be  at  least 
twenty  footcandles  at  the  desk  and  in 
the  personal  grooming  areas.  Lighting 
levels  throughout  the  facility  shall  be 
appropriate  to  the  tasks  and  activities 
carried  out  in  its  spaces.  An 
independent,  qualified  source  shall 
document  lighting  levels. 

(2)  Noise  levels.  Noise  levels  shall  not 
exceed  seventy  decibels  in  the  daytime 
and  forty  five  decibels  at  night.  An 
independent,  qualified  source  shall 
document  noise  levels. 

(3)  Indoor  air  quality.  Air  circulation 
shall  be  at  least  ten  cubic  feet  of  outside 
or  recirculated  filtered  air  per  minute 
per  occupant  An  independent, 
qualified  source  shall  docimient  air  i 
circulation. 

(4)  Use  of  tobacco.  The  administrator 
shall  prohibit  the  use  of  tobacco  in  the 
facility  by  staff,  juveniles  and  the  public 
except  in  traditional  ceremonies  and 
then  only  in  designated  areas. 

(5)  Heating  and  cooling.  Temperatures 
shall  be  appropriate  to  the  summer  and 
winter  comfort  zones. 

(d)  Security — (1)  Control  center.  In 
secure  facilities,  a  twenty-four  hour 
control  area  shall  monitor  and 
coordinate  the  facility's  security,  safety 
and  communicaticms  systems.  "The 
facility  shall  have  a  communication 
system  between  a  continuously  staffed 
location  and  the  juvenile  living  areas. 


(2)  Perimeter  security.  The  perimeter 
shall  be  secured  in  a  way  that  juveniles 
remain  in  the  perimeter  and  that  access 
by  the  general  public  is  denied  vnthout 
proper  authorization.  There  shall  be 
security  doors  between  juvenile  areas 
and  areas  to  which  the  pub  he  has 
access. 

(3)  Security  equipment  storage.  The 
facility  shall  provide  space  for  the 
secure  storage  of  chemical  agents, 
restraining  devices  and  related  security 
equipment.  The  equipment  shall  be 
located  outside  juvenile  living  and 
activity  areas  in  a  place  that  is  readily 
accessible  to  authorized  persons  only. 
Firearms  shall  not  be  stored  in  the 
facility  other  than  on  a  temporary  basis, 
in  gunlockers  located  outside  the 
security  perimeter. 

(4)  Emergency  exits.  In  compliance 
with  29  CFR  1910.37.  designated  exits 
in  the  faciUty  shall  permit  prompt 
evacuation  of  juveniles  and  staff 
members  in  an  emergency.  Facility  exits 
shall  be  properly  positioned,  clear  and 
distinctly  and  permanently  marked. 

(5)  Protective  holding  cells.  Other 
than  as  indicated  in  the  mass  arrest 
pohcy,  single  occupancy  protective 
holding  cells  shall  be  used  only  for  the 
temporary  holding  of  persons  during  the 
admission  process  for  periods  of  up  to 
eight  hours.  Each  room  or  cell  shall 
have,  at  a  minimum: 

(i)  sixty  square  feet  of  floor  space; 

(ii)  toilet  faciUties  that  are  located 
above  floor  level,  provide  some  degree 
of  privacy  and  are  available  for  use 
without  staff  assistance  twenty-four 
hours  a  day; 

(iii)  hot  and  cold  running  water,  and 

(iv)  a  bed  or  fixed  bench  at  or  above 
floor  level. 

(6)  Emergency  equipment.  The  facility 
shall  have  the  equipment  necessary  to 
maintain  essential  lights,  power, 
ventilation,  power-operated  doors  or 
locks  and  communication  in  an 
emergency. 

(7)  Visual  sur\'eillance  equipment. 
When  visual  electronic  surveillance  is 
used,  it  shall  be  located  prima.'  ' .-  in 
hallways,  elevators,  corridors,  ur  at 
points  on  the  security  perimeter  such  as 
entrances  and  exits. 

(e)  New  facility  planning  process — ( 1 ) 
New  facility  planning  requirement  All 
new  construction,  renovation  and 
expansion  projects -shall  follow  the 
Planning  of  New  Institutions  (PONI) 
process  as  required  by  25  CFR  Part  296. 

(2)  Safety  management  review.  The 
design  and  specifications  for  all  new 
construction,  renovation  and  expansion 
projects  shall  be  reviewed  by  the  Bureau 
of  Indian  Affairs  in  comphance  with  29 
CFR  1960,  Subparts  B  through  D. 
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(f)  New  CO  istniction,  renovation  and 


1)  Single  occupancy 


requirement  (general  population).  Only 
one  juvenilft  shall  occupy  each  cell  or 
detention  ro<|»m  designed  for  single 
occupancy.  All  single  general 
population  rooms  or  cells  shall  have  at 
least  sixty  sqiiare  feet  of  floor  space, 
provided  juv  sniles  spend  no  more  than 
ten  hours  pel  day  locked  in.  When 
confinement  exceeds  ten  hours  per  day. 
there  shall  txi  at  least  seventy  square  feet 
of  floor  spact .  In  general  population, 
each  room  oi  cell  shall  have,  at  a 
minimum: 

(i)  natural  ight;  - 

(ii)  toilet  fc  cilities  with  some  degree 
of  privacy  lh>  it  are  located  above  floor 
level  and  are  available  for  use  without 
staff  assistani  :e  twenty-four  hours  a  day; 

(iii)  a  wash  basin  with  hot  and  cold 
nmning  water; 

(iv)  access  :o  showers;  and 

(v)  a  bed  al  ove  floor  level,  a  desk  or 
writing  surfai  :e.  safety-type  hooks  or 
closet  space,  ind  a  chair  or  stool. 

(2)  Single  c  ecu pancy  requirements 
(special  man  igement).  Only  one 
juvenile  shal  occupy  each  cell  or 
detention  roc  -a  designed  for  single 
occupancy.  1  (le  facility  shall  provide 
single  cell  oc  ;upancy  for  special 
management  :lassifications  and  other 
classification ;  as  defined  and  justified 
in  the  PONI  |  rogram.  At  least  one 
special  mana  jement  cell  shall  be  vented 
directly  to  thi  s  exterior.  In  special 
management,  segregation  rooms  shall 
provide  livin  ;  conditions  that 
approximate  hose  of  the  general 
juvenile  popi  lation.  All  exceptions 
shall  be  clear  y  documented.  Each 
special  mana  ;ement  room  or  cell  shall 
have,  at  a  mil  imum: 

(i)  natural  1  ght; 

(ii)  a  minin  um  of  seventy  square  feet 
of  floor  space 

(iii)  toilet  f<  cilities  with  some  degree 
of  privacy  thj  I  are  located  above  floor 
level  and  thai  are  available  for  use 
without  staff  issistance  twenty-four 
hours  a  day; 

(iv)  access  \  o  showers; 

(v)  hot  dnd  cold  running  water;  and 

(vi)  a  bed  a  or  above  floor  level,  a 
desk  or  writir  g  surface,  and  a  stool. 

(3)  Muhiph  occupancy  requirements. 
Where  used,  i  nultiple  occupancy  rooms 
or  cells  shall  louse  juveniles,  who  have 
been  screenec  for  suitability  to  group 
living  and  cla  ssified  accordingly.  The 
rooms  shall  p  -ovide: 

(i)  continue  us  observation  by  staff; 

(ii)  a  minin  um  of  fifty  square  feet  of 
floor  space  pt  r  occupant  in  the  sleeping 
area  and  a  cle  a  floor-to-ceiling  height  of 
not  less  than  ( sight  feet; 

(iii)  natural  light; 
"    (iv)  a  toilet(  s).  with  some  degree  of 
privacy; 


(v)  an  operable  wash  basin(s)  with  hot 

and  cold  running  water; 
(vi)  access  to  showers;  and 
(vii)  beds  above  floor  level  and  a 

locker  or  container  for  each  occupant's 

belongings. 

(4)  Space,  furnishings  and  conditions 
for  dayrooms.  The  facility  shall  provide 
separate  dayroom  space  for  each 
cellblock  or  detention  room  cluster.  The 
dayroom  shall  provide: 

(i)  natural  light; 

(ii)  a  minimum  of  thirty-five  square 
feet  of  space  per  juvenile  exclusive  of 
lavatories; 

(iii)  showers  and  toilets  with  some 
degree  of  privacy;  and 

(iv)  seating  and  writing  surfaces, 
appropriate  to  the  classification  which 
uses  this  space,  sufficient  for  the 
number  of  juveniles  who  use  the 
dayroom  at  one  time. 

(5)  Toilets.  The  facility  shall  provide 
operable  toilets  at  a  minimum  ratio  of 
one  for  every  twelve  juveniles  in  male 
facilities  and  one  for  every  eight 
juveniles  in  female  facilities.  Urinals 
may  be  substituted  for  up  to  one-half  of 
the  toilets  in  male  facilities.  All  housing 
units  with  three  or  more  juveniles  shall 
have  two  toilets. 

(6)  Wash  basins.  Juveniles  shall  have 
access  to  operable  wash  basins  with  hot 
and  cold  running  water  in  the  housing 
units  at  a  minimum  ratio  of  one  basin   ■ 
for  every  twelve  occupants. 

(7)  Showers.  Juveniles  shall  have 
access  to  operable  showers  with 
temperature-controlled  hot  and  cold 
running  water  at  a  minimum  of  one 
shower  for  every  eight  juveniles.  Water 
for  showers  shall  be  thermostatically 
controlled  to  temperatures  ranging  from 
one  hundred  degrees  to  one  hundred- 
twenty  degrees  Fahrenheit. 

(8)  Housing  for  the  disabled.  Disabled 
juveniles  shall  be  housed  in  a  manner 
that  provides  for  their  safety  in 
compliance  with  25  U.S.C.  794  (the 
RehabiUtation  Act  of  1973)  as  amended, 
41  CFR  101-19.6  (Uniform  Federal 
Accessibility  Standards),  and  43  CFR 
Part  17.  yet  prevents  their  being 
discriminated  against  in  tlieir  use  of  the 
facility. 

(9)  Work  or  education  release 
housing.  Juveniles  who  participate  in 
work  or  education  release  programs 
shall  be  housed  separately  from 
juveniles  in  the  general  population. 

(10)  Program  space  requirements.  The 
total  indoor  activity  area,  which 
includes  all  activity  areas  outside  of  the 
living  unit,  shall  provide  space 
equivalent  to  a  minimum  of  one 
hundred  square  feet  per  juvenile.  If  the 
facility  houses  both  male  and  female 
juveniles,  the  facility  shall  provide 
space  for  coeducational  activities. 


(11)  Exercise  and  recreation  areas. 
The  facility  shall  provide  secure 
outdoor,  covered  or  enclosed  exercise 
areas.  Outdoor  exercise  areas  shall  be  a 
minimum  of  one  thousand  five  hundred 
square  fefet  of  unencumbered  space; 
covered  and  enclosed  exercise  areas 
shall  provide  a  minimum  of  one 
thousand  square  feet  of  unencumbered 
space.  Exercise  areas  shall  be  adequate 
in  size  and  type  to  ensure  that  each 
juvenile  shall  be  offered  at  least  one 
hour  of  access  daily  regardless  of 
climatic  conditions. 

(12)  Multi-purpose  and  inteniew 
rooms.  The  facility  shall  provide  a 
minimum  of  one  accessible  multi- 
purpose room  and  one  accessible 
interview  room. 

(13)  Ptogram  area  toilets.  The  facility 
shall  provide  toilets  with  some  degree  of 
privacy  and  wash  basins,  which  are 
accessible  to  juveniles,  in  or  adjacent  to 
activity  areas. 

(14)  Visiting  spaces.  The  facility  shall 
provide  space  in  which  contact  visiting 
can  occur.  The  space  shall  facilitate  staff 
observation  of  visiting.  The  facility  shall 
provide  secure  space  outside  the 
security  perimeter  for  the  storage  of 
visitors' personal  items. 

(15)  C/assroom.  Classrooms  shall  be 
designed  in  conformity  with  BIA  or 
state  education  requirements. 

(16)  Food  service  spaces.  When  the 
facility  provides  for  food  preparation,  it 
shall  have  adequate  space  for  food 
processing,  storage,  refrigeration  and 
sanitation.  Toilet  and  wash  basin 
facilities  shall  be  available  to  food 
service  persoimel  and  juveniles  in  the 
vicinity  of  the  food  preparation  area. 
The  square  footage  of  the  kitchen  shall 
be  appropriate  to  the  needs  of  the 
facility.  If  dining  occurs  outside  the 
dayroom,  the  facility  shall  provide  a 
minimum  of  fifteen  square  feet  per 
occupant.  The  facility  shall  provide 
space  for  group  dining  except  where 
security  or  safety  considerations  justify 
otherwise. 

(17)  Storage  spaces.  The  facility  shall 
provide  the  following  storage  space: 

(i)  a  secure,  well-ventilated  janitor 
closet,  which  includes  sink  and 
adequate  space  for  the  storage  of 
cleaning  implements  and  supplies;   "    - 

(ii)  secure  storage,  located  outside  the 
secure  area,  for  flammable,  toxic  and 
caustic  items;  and 

(iii)  storage  for  juvenile  clothing, 
bedding,  mattresses,  personal  hygiene 
items  and  facility  supplies. 

(18)  Laundry.  The  facility  shall 
provide  access  to  laundry  services  or 
laundry  space  and  equipment. 

(19)  Admission.  The  facility  shall 
provide  an  admitting  and  release  area, 
which  shall  be  located  inside  the 


security  perimeter,  but  outside  juvenile 
living  quarters.  The  booking  area  shall 
include: 

(i)  an  admitting  work  area; 

(ii)  sallyport; 

(iii)  access  to  operable  toilets,  with 
some  degree  of  privacy,  wash  basins, 
drinking  water  and  showers; 

(iv)  space  for  alcohol  and  drug  testing 
equipment; 

(v)  a  secure,  well-ventilated  storage 
room  for  juveniles'  personal  property; 

(vi)  telephone(s),  which  can  be  used 
by  juveniles; 

(vii)  private  interview  spaces; 

(viii)  temporary  holding  rooms  or 
waiting  spaces  with  sufficient  fixed 
seating  for  all  juveniles  at  their  rated 
capacities;  and 

(ix)  access  to  continuously  observable 
protective  holding  cells  for  the  safe 
holding  of  intoxicated  individuals. 

(20)  Medical  examination  room.  The 
facility  shall  provide  a  space  in  which 
private  medical  examinations  of 
juveniles  can  occur.  The  space  shall 
provide  for  private  examination  of 
patients,  hand  washing,  storage  of 
equipment  used  in  the  examination 
room  and  a  work  surface  for  health  care 
personnel. 

(21)  Staff  toilets.  The  facility  shall 
provide  staff  toilets  inside  the  secure 
area  of  the  facility  that  juveniles  shall 
not  use. 

(22)  Public  spaces.  The  facility  shall 
provide  public  restroom(s)  and  a  public 
lobby  with  an  adequate  number  of  seats 
to  accommodate  anticipated  visitors 
outside  the  secure  perimeter. 

(23)  Administration.  The  facility  shall 
provide  adequate  space  for  its 
administrative  functions.  This  space 
shall  include  an  office  for  the 
administrator,  work  space  for  clerical 
staff,  space  for  duplicating  equipment, 
supply  and  equipment  storage,  space  for 
storage  of  facility  records  and  space  for 
meetings. 

(24)  Staff.  The  facility  shall  provide 
adequate  space  for  staff  assigned  to 
work  in  the  facility.  These  spaces  shall 
include  an  area  in  which  they  can  store 
personal  property,  change  clothes  and 
shower  and  an  area  in  which  training, 
meetings,  briefings  and  breaks  can 
occur. 

(25)  Mechanical.  The  facility  shall 
provide  separate  and  adequate  space  for 
mechanical  systems  and  equipment. 

(g)  Existing  construction — (1) 
Occupancy  by  one  juvenile.  Only  one 
juvenile  shall  occupy  each  cell  or 
detention  room  designed  for  single 
occupancy. 

(2)  Single  occupancy  space 
requirements.  All  single  rooms  or  cells 
shall  have  at  least  sixty  square  feet  of 
floor  space,  provided  juveniles  spend  no 


more  than  ten  hours  per  day  locked  in. 
When  confinement  exceeds  ten  hours 
per  day,  there  shall  be  at  least  seventy 
square  feet  of  floor  space. 

(3)  Multiple  occupancy  space 
requirements.  Where  used,  multiple 
occupancy  rooms  or  cells  house 
juveniles,  who  have  been  screened  for 
suitability  to  and  classified  for  group 
living.  The Tooms  shall  provide: 

(i)  continuous  observation  by  staff; 

(ii)  a  minimum  of  fifty  square  feet  of 
floor  space  per  occupant  in  the  sleeping 
area  and  a  clear  floor-to-ceiling  height  of 
not  less  than  eight  feet; 

(iii)  natural  light; 

(iv)  a  toilet(s)  with  some  degree  of 
privacy; 

(v)  an  operable  wash  basin(s)  with  hot 
and  cold  running  water; 

(vi)  access  to  showers;  and 

(vii)  beds  above  floor  level  and  a 
locker  or  container  for  each  occupant's 
belongings. 

(4)  Single  occupancy  furnishings  and 
conditions  (general  population).  Each 
room  or  cell  shall  have,  at  a  minimum: 

(i)  natural  light; 

(ii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  that  are  available  for  use 
without  staff  assistance  twenty-four 
hours  a  day; 

(iii)  a  wash  basin  with  hot  and  cold 
running  water; 

(iv)  access  to  showers;  and  ' 

(v)  a  bed  above  floor  level,  a  desk  or 
WTiting  surface,  safety-type  hooks  or 
closet  space  and  a  chair  or  stool. 

(5)  Single  occupancy  furnishings  and 
conditions  (special  management). 
Segregation  rooms  shall  provide  living 
conditions  that  approximate  those  of  the 
general  juvenile  population;  all 
exceptions  shall  be  clearly  documented. 
Each  room  or  cell  shall  have,  at^ 
minimum: 

(i)  natural  light; 

(ii)  a  minimum  of  seventy  square  feet 
of  floor  space; 

(iii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  that  are  available  for  use 
without  staff  assistance  twenty- four 
hours  a  day; 

(iv)  access  to  showers; 

(v)  hot  and  cold  running  water;  and 

(vi)  a  bed  at  or  above  floor  level,  a 
desk  or  writing  surface  and  a  stool. 

(6)  Space,  furnishings  and  conditions 
for  dayrooms.  The  facility  shall  provide 
separate  dayroom  space.  The  dayroom 
shall  provide: 

(i)  a  minimum  of  thirty-five  square 
feet  of  space  per  juvenile  exclusive  of 
lavatories; 

(ii)  showers  and  toilets  with  some 
degree  of  privacy;  and 

(iii)  seating  and  writing  surfaces, 
appropriate  to  the  classification  which 


uses  this  space,  sufficient  for  the 
number  of  juveniles  who  use  the 
dayroom  at  one  time. 

(7)  Toilets.  The  facility  shall  provide 
operable  toilets  at  a  minimum  ratio  of 
one  for  every  twelve  juveniles  in  male 
facilities  and  one  for  every  eight 
juveniles  in  female  facilities.  Urinals 
may  be  substituted  for  up  to  one-half  of 
the  toilets  in  male  facilities.  All  housing 
units  with  three  or  more  juveniles  shall 
have  two  toilets. 

(8)  Wash  basins.  Juveniles  shall  have 
access  to  operable  wash  basins  with  hot 
and  cold  ruiming  water  in  the  housing 
units  at  a  minimum  ratio  of  one  basin 
for  every  twelve  occupants. 

(9)  Showers.  Juveniles  shall  have 
access  to  operable  showers  with 
temperature-controlled  hot  and  cold 
ruiming  water  at  a  minimum  of  one 
shower  for  every  eight  juveniles.  Water 
for  showers  shall  be  controlled 
thermostatically  to  temperatures  ranging 
from  one  hundred  degrees  to  one 
hundred-twenty  degrees  Fahrenheit. 

(10)  Housing  for  the  disabled. 
Disabled  juveniles  shall  be  housed  in  a 
manner  that  provides  for  their  safety,  in 
compliance  with  25  U.S.C.  794  (the 
Rehabilitation  Act  of  1973)  as  amended, 
41  CFR  101-19.6  (Uniform  Federal 
Accessibility  Standards),  and  43  CFR 
Part  17,  yet  prevents  their  being 
discriminated  against  in  their  use  of  the 
facility. 

(11)  Work  or  education  release 
housing.  Juveniles  who  participate  in 
work  or  education  release  programs 
shall  be  housed  separately  from 
juveniles  in  the  general  population. 

(12)  Program  space  requirements.  The 
total  indoor  activity  area,  which 
includes  all  activity  areas  outside  of  the 
living  unit,  shall  provide  space 
equivalent  to  a  minimum  of  one 
hundred  square  feet  per  juvenile.  If  the 
facility  houses  both  male  and  female 
juveniles,  space  shall  be  provided  for 
coeducational  activities 

(13)  Exercise  and  recreation.  The 
facility  shall  provide  secure  outdoor, 
covered  or  enclosed  exercise  areas. 
Exarcise  areas  shall  be  adequate  in  size 
and  type  to  ensure  that  each  juvenile 
shall  be  offered  at  least  one  hour  of 
access  daily  regardless  of  climatic 
conditions. 

(14)  Program  spaces.  The  facility  shall 
provide  a  minimum  of  one  accessible 
multi-purpose  room. 

(15)  Visiting  spaces.  The  facility  shall 
provide  a  visiting  room,  which  allows 
staff  to  observe  visiting. 

(16)  Classroom.  Classrooms  shall  be 
designed  in  conformity  with  BIA  or 
state  education  requirements. 

(17)  Dining.  If  dining  occurs  outside 
the  dayroom,  the  facility  shall  provide 
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a  minimur  i  of  fifteen  square  feet  per 
occupant. 

(18)  FoOi  i  service  spaces.  When  the 
facility  pre  vides  for  food  preparation,  it 
shall  have  adequate  space  for  food 
processing  storage,  refrigeration  and 
sanitation.  Toilet  and  wash  basin 
facilities  si  lall  be  available  to  food 
service  per  jonnel  and  juveniles  in  the 
vicinity  of  Lhe  food  preparation  area. 
The  square  footage  of  the  kitchen  shall 
be  appropr  ate  to  the  needs  of  the 
facility. 

(19)  Jani  or  closet.  The  facility  shall 
provide  a  s  ?cure.  well-ventilated  janitor 
closet,  whi  Ji  includes  sink  and 
adequate  siace  for  the  storage  of 
cleaning  in  plements  and  supplies. 

(20)  Stop  ige  of  toxic,  flammable  and 
caustic  iter  :s.  The  faciUty  shall  provide 
secure  stor  ge.  outside  the  secure  area, 
for  flanuna  >le.  toxic  and  caustic  items. 

(21)  Clot  ung  and  supply  stomge.  The 
facility  sha  1  provide  storage  space  for 
juvenile  clc  thing,  bedding,  mattresses, 
personal  h^  giene  items  and  facility 
supplies. 

(22)  Laui  dry.  The  facility  shaU 
provide  ace  ess  to  laundry  serv  ices  or 
laundry  sp<  ce  and  equipment. 

(23)  Adn  ission.  The  feci  lily  shall 
provide  an  idmission  and  release  area 
which  shal  be  located  inside  the 
security  pe  imeter,  but  outside  juvenile 
living  quart  ers.  The  booking  area  shall 
include: 

(i)  an  adn  litfing  work  area; 

(ii)  sallyp  urt; 

(iii)  acce*  >  to  operable  toilets,  wash 
basins,  drinldng  water  and  showers; 

(iv)  space  for  alcohol  and  dnig  testing 
equipment; 

(v)  a  secu  -e,  well-ventilated  storage 
room  for  ju  eniles'  personal  property; 

(vi)  telep  lone(s),  which  can  be  used 
by  juvenile; ; 

(vii)  privj  te  interview  spaces; 

(viii)  tern  (orary  holding  rooms  or 
waiting  spa  ;es  with  sufficient  fixed 
seating  for  £  11  juveniles  at  their  rated 
capacities;  i  nd 

(ix)  accesi  to  continuously  observable 
protect!  .R  h  siding  cells  for  the  safe 
holding  of  i  itoxicated  individuals. 

(24)  Medi  :al  examination  room.  The 
faciUty  shal  provide  a  space  in  which 
private  med  cal  examinations  of 
juveniles  ca  i  occur.  The  space  shall 
provide  for  )rivate  examination  of 
patients,  ha  id  washing,  storage  of 
equipment  i  sed  in  the  examination 
room  and  a  vork  surface  for  health  care 
personnel. 

(25)  Staff  oilets.  The  facility  shall 
provide  staf  toilets  that  juveniles  shall 
not  use. 

(26)  Publi  spaces.  The  facility  shall 
provide  pub  ic  restroom(s)  and  a  public 
lobby  with  i  n  adequate  number  of  seats 


to  accommodate  anticipated  visitors 
outside  the  secure  perimeter. 

(27)  Administration.  The  facility  shall 
provide  adequate  space  for  its 
administrative  functions. 

(28)  Staff.  The  facility  shall  provide 
adequate  space  for  staff  assigned  to 
work  in  the  facility. 

(29)  Mechanical.  The  facifity  shall 
provide  separate  and  adequate  space  for 
mechanical  systems  and  equipment. 

§10.23    Institutional  operations. 

(a)  Security  and  control — (1) 
Perimeter  access.  All  security  perimeter 
entrances  and  control  center  doors  shall 
be  kept  locked,  except  when  used  for 
supervised  entry  or  exit  of  employees, 
juveniles  or  visitors  and  in  emergencies. 

(2)  Location  of  Juvenile  detention 
worker  posts,  juvenile  detention  worker 
posts  shall  be  located  in  or  immediately 
adjacent  to  juvenile  living  areas  to 
permit  workers  to  hear  and  respond 
promptly  to  emergency  situations. 

(3)  Supervision  of  senice  personnel. 
Service  personnel  other  than  facifity 
staff  shall  perform  work  only  under 
direct  and  continuous  supervision  of 
facility  staff  in  those  areas  permitting 
contact  with  juveniles. 

(4)  Full  coverage  of  posts.  Staff  shall 
be  provided  for  full,  around-the-clock 
coverage  of  designated  security  posts, 
full  supervision  of  juveniles  and 
performance  of  other  detention 
functions. 

(5)  Supervision  of  high  security  areas. 
A  staff  member  shall  enter  a  high 
security  area  only  when  another  staff 
member  is  immediately  available  to 
provide  assistance. 

(6)  Supervision  of  coed  activities. 
Facility  staff  shall  supervise  male  and 
female  juveniles  in  coed  activities  and 
spaces  continuously  and  directly. 

(7)  Male  and  female  staff  requirement. 
When  both  males  and  females  are 
boused  in  the  facility,  at  least  one  male 
and  female  staff  member  shall  be  on 
duty  at  all  times. 

(8)  Prohibited  supenision.  No 
juvenile  or  group  of  juveniles  shall  be 
given  control  or  authority  over  other 
juveniles. 

(9)  Room  checks.  A  juvenile  detention 
worker  personally  shall  observe  high 
and  medium  security  juveniles  at  least 
every  thirty  minutes,  but  on  an  irregular 
schedule.  The  administrator  shall 
require  observation  every  fifteen 
minutes  for  juveniles  who  are  mentally 
disordered  or  who  demonstrate  unusual 
or  bizarre  behavior  and  continuous 
observation  of  suicidal  juveniles. 

(10)  Counts.  The  facility  shall  have  a 
system  to  physically  count  juveniles 
that  includes  strict  accountability  for 
juveniles  assigned  to  work  and 


education  release  and  other  approved 
temporary  releases. 

(11)  Movement.  Detention  staff  shall 
regulate  all  juvenile  movement. 

(12)  Transportation  of  juveniles.  The 
administrator  shall  govern  the  safe  and 
secure  transportation  of  juveniles 
outside  the  facility. 

(13)  Use  of  vehicles.  The 
administrator  shall  govern  the  use  of 
departmental  and  personal  vehicles  for 
official  purposes  and  shall  prohibit  the 
use  of  personal  vehicles  for 
transportation  of  juveniles. 

(14)  Shift  activity  log.  The  facility 
shall  maintain  a  written  record  of  the 
following: 

(i)  personnel  on  duty; 

(ii)  juvenile  population  at  the 
beginning  and  end  of  each  shift; 

(iii)  record  of  counts  taken; 

(iv)  shift  activities; 

(v)  entry  and  exit  of  professional  and 
other  visitors; 

(vi)  unusual  occurrences  or  incidents; 

(vii)  hours  of  programs  provided;  tmd 

(viii)  clothing  and  linen  exchange. 

(15)  Weekly  inspection.  The 
administrator  or  designee  shall  inspect 
all  facility  spaces  and  devices  at  k;ast 
weekly  to  determine  the  status  of  all 
security  items  and  the  sanitary 
condition  of  the  faciUty.  The 
administrator  or  designee  shall 
document  the  inspection  and  shall 
initiate  corrective  action  if  needed. 

(16)  Monthly  Inspection.  The 
administrator  shall  inspect  all  areas  of 
the  facility  at  least  monthly  to  inventory 
security  equipment  to  determine 
numbers,  usefulness  and  expiration 
dates,  to  determine  the  status  of  all 
security  and  safety  items  and  to 
determine  the  sanitary  condition  of  the 
facility.  The  administrator  shall 
document  the  inspection  and  shall 
initiate  corrective  action  if  needed. 

(17)  Fire  safety  inspection.  A  qualified 
fire  protection  specialist  shall  inspect 
the  facihty  to  test  the  fire  suppression 
and  detection  system,  equipment  and 
facility  training  in  compliance  with  29 
CFR  191G.36(d),  1910.37(m).  1910.37(n), 
1910.38,  and  29  CFR  1960,  Subpart  D. 

(18)  Use  of  restraints.  Staff  shall  use 
instruments  of  restraint  only  as  a 
precaution  against  escape  during 
transfer,  for  medical  reasons  at  the 
direction  of  the  health  authority  and  as 
a  prevention  against  juvenile  self-injury, 
injury  to  others  or  property  damage. 
Staff  shall  apply  restraints  only  with  the 
approval  of  the  administrator  or 
designee  and  only  for  the  amount  of 
time  that  is  absolutely  necessary. 

(19)  Security  equipment  issue.  The 
administrator  shall  maintain  a  written 
record  of  routine  and  emergency 
distributions  of  security  equipment. 


(20)  Contraband  control.  The     - 
administrator  shall  provide  for  searches 
of  facilities  and  juveniles  to  control 
contraband  and  to  provide  for  its 
disposition.  When  a  new  crime  is 
suspected,  the  administrator  shall  be 
notified.  The  administrator  shall 
maintain  and  make  available  to  the 
appropriate  authorities  all  evidence. 

(21)  Body  cavity  and  visual 
inspections.  Manual  or  instrument 
inspection  of  juvenile  body  cavities 
shall  be  conducted  only  by  health  care 
staff  when  there  is  reason  to  do  so  and 
when  authorized  by  the  administrator  or 
designee.  Trained  staff  shall  conduct 
visual  inspections  of  unclothed 
juveniles  only  when  there  is  a 
reasonable  belief  that  the  juvenile  is 
carrying  contraband  or  other  prohibited 
material.  Medical  personnel  shall 
conduct  all  manual  or  instrument 
inspections  in  private  by  medical 
personnel.  Trained  staff  of  the  same  sex 
as  the  juvenile  shall  conduct  all  visual 
inspections  in  private. 

(22)  Key  and  tool  control.  The 
administrator  shall  govern  the  control, 
issuance,  use  and  storage  of  keys,  tools 
and  culinary  and  medical  equipment. 

(23)  Use  of  force  and  firearms.  The 
facility  shall  comply  with  25  CFR 
11.304  with  regard  to  the  use  of  force, 
firearms,  chemical  agents,  or  any  other 
weapon. 

(b)  Safety  and  emergency 
procedures — (1)  Fire  prevention.  The 
administrator  shall  govern  the  storage 
and  use  of  all  flammable,  toxic  and 
caustic  materials,  the  use  of  non- 
combustible  receptacles  for  smoking 
materials,  the  amount  of  personal  items, 
including  reading  materials,  which 
juveniles  may  keep  in  their  living  units 
and  the  amoimt  and  location  of  items 
stored  in  the  facility. 

(2)  Preventive  maintenance.  The 
administrator  or  designee  shall  develop 
a  written  plan  for  preventive 
maintenance  of  the  facihty.  The 
administrator  shall  review  the  plan 
annually  and  update  it  as  needed.  If 
tribally  operated,  the  plan  shall  be 
supported  by  a  Memorandum  of 
Agreement  between  the  tribe  and  the 
Agency. 

(3)  Emergency  generator  testing.  In 
comphance  with  29  CFR  1910.38, 
emergency  power  generators  shall  be 
inspected  weekly  and  tested  under  load 
at  intervals  of  not  more  than  thirty  days. 

(4)  Evacuation  plan.  The 
administrator  shall  develop  a  written 
evacuation  plan  prepared  in  case  of  fire 
or  major  emergency.  The  plan  shall 
comply  vdth  29  CFR  1910.38  or 
comparable  tribal  code.  The  applicable 
Safety  Officer  or  designee  shall  review 
and  approve  the  plan  initially  and 


annually.  Thie  administrator  shall 
update  and  reissue  the  plan  if  necessary. 
The  plan  shall  include: 

(i)  means  of  immediate  release  of 
juveniles  from  locked  areas; 

(ii)  location  of  floor  plans; 

(iii)  use  of  exit  signs  and  directional 
arrows  for  traffic  flow; 

(iv)  location  of  a  publicly  posted  plan; 

(v)  at  least  quarterly  drills  in  all 
facility  locations;  and 

(vi)  coordination  with  the  fire 
department  which  services  the  facility. 

(5)  Emergency  plans.  The 
administrator  or  designee  shall  develop 
written  plans  that  specify  procedures  to 
be  followed  in  emergency  situations. 
The  administrator  shall  make  these 
plans  available  to  applicable  personnel 
and  shall  review  and  update  them  at 
least  annually.  All  facility  personnel 
shall  be  trained  in  the  implementation 
of  these  plans.  Emergency  situations 
shall  include,  but  not  limited  to: 

(i)  riots  and  disturbances; 

(ii)  hunger  strikes; 

(iii)  hostage  situations; 

(iv)  work  stoppages; 
■  (v)  unattended  deaths,  including 
successful  suicides; 

(vi)  attempted  suicides; 

(vii)  escapes  and  unauthorized 
absences;  and 

(viii)  other  threats  to  the  security  of 
the  facility. 

(6)  Incident  reporting.  The 
administrator  shall  require  the 
immediate  reporting  of  all  incidents  that 
result  in  physical  harm  to  any  person, 
threaten  the  safety  of  any  person,  result 
in  the  need  for  emergency  care,  result  in 
damage  to  the  facility  or  facility 
property,  threaten  the  security  of  the 
facility,  or  involve  the  commission  of  a 
criminal  offense.  The  administrator 
shall  forward  the  reports  to  the  Agency 
Superintendent  through  the  appropriate 
chain  of  command. 

(7)  Medical  treatment  (incident).  The 
administrator  or  designee  shall  ensure 
that  all  persons  injured  in  an  incident 
receive  an  immediate  medical 
examination  and  treatment. 

(8)  Notification  of  family.  The 
administrator  shall  provide  for  the 
notification  of  persons  designated  by  the 
juvenile  in  the  event  of  serious  illness, 
injury  or  death. 

(c)  Rules  and  discipline — (1)  System 
of  rewards  and  sanctions.  The 
administrator  shall  provide  for  a  system 
to  reward  the  positive  behavior  of 
juveniles  and  to  provide  sanctions  for 
misbehavior. 

(2)  Rules  of  conduct.  The 
administrator  shall  develop  written 
rules  of  juvenile  conduct  that  sjjecify 
acts  prohibited  within  the  facility  and 
penalties  that  may  be  imposed  for 


various  degrees  of  violations.  The 
administrator  or  designee  shall  provide 
these  rules  to  all  juveniles  and  shall 
ensure  that  all  juveniles  understand 
them.  All  personnel  who  deal  with 
juveniles  shall  receive  sufficient 
training  prior  to  working  in  the  facility 
to  be  thoroughly  familiar  with  the  rules 
of  juvenile  conduct,  the  sanctions 
available  and  the  rationale  for  the  rules. 
The  administrator  shall  review  the 
written  rules  of  juvenile  conduct 
annually  and  update  them,  if  necessary, 
to  ensure  that  they  are  consistent  with 
constitutional  and  legal  principles  and 
BIA  and  tribal  standards  and  codes. 

(3)  Minor  infractions.  The 
administrator  shall  provide  guidelines 
for  the  informal  resolution  of  minor 
juvenile  misbehavior. 

(4)  Grievance  procedure.  The 
administrator  or  designee  shall  make  a 
WTitten  grievance  procedure  available  to 
all  juveniles.  The  procedure  shall 
include  at  least  one  level  of  appeal. 

(5)  Criminal  violations.  In  instances  in 
which  a  juvenile  is  alleged  to  have 
committed  a  crime,  the  administrator  or 
designee  shall  refer  the  case  to  the 
appropriate  law  enforcement  officials 
for  possible  prosecution. 

(6)  Disciplinary  reports.  When  rule 
violations  require  formal  resolution, 
staff  members  shall  prepare  a 
disciplinary  report  and  forward  it  to  the 
administrator  or  designee.  The 
disciplinary  report  shall  include,  but 
not  be  limited  to: 

(i)  specific  rules  violated; 

(ii)  a  formal  statement  of  the  charge(s); 

(iii)  an  explanation  of  the  event, 
which  should  include  who  was 
involved,  what  transpired  and  the  time 
and  location  of  the  occurrence; 

(iv)  unusual  juvenile  behavior; 

(v)  staff  witnesses; 

(vi)  disposition  of  any  physical 
evidence; 

(vii)  any  inunediate  action  taken, 
including  the  use  of  force: 

(viii)  reporting  staff  member's 
signature;  emd 

(ix)  date  and  time  the  report  is  made. 

(7)  Disciplinary  process.  Juveniles 
shall  receive  notification  of  the  rules 
violated,  a  formal  statement  of  the 
charge,  a  description  of  the  incident  and 
notice  of  the  date  and  time  of  hearing. 
The  administrator  or  designee  shall 
advise  juveniles  of  their  rights  to  be 
present  at  the  hearing,  to  call  witnesses 
on  their  behalf,  to  make  a  statement,  to 
present  documentary  evidence,  and  to 
ask  for  assistance  from  staff  in 
representing  them  at  the  hearing.  An 
impartial  person  or  panel  of  persons 
shall  conduct  the  hearing. 

(8)  Pre-hearing  detention.  The 
administrator  shall  provide  for  the  pre- 
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hearing  se  gregation  of  juveniles  who  are 
charged  w  ith  a  rule  violation  if  the 
safety  of  t  le  juvenile,  other  juveniles, 
staff  or  th<  security  of  the  facility  is  at 
stake. 

(9)  Disc,  plinary  detention.  The 
administri  tor  or  designee  shall  place 
juveniles  i  i  disciplinary  detention  for  a 
rule  viulat  on  only  after  a  hearing. 

(10)  flee  ord  of  disciplinary  hearing. 
The  persoi  is  conducting  the  disciplinary 
hearing  sh  ill  make  a  written  copy  of  the 
decision  a  id  its  disposition  and  shall 
provide  cc  aies  to  the  juvenile  and 
administrslfor  for  review.  Juveniles  shall 
have  the  ri  ^t  to  appeal  the  decision  to 
the  admin  strator  or  the  next  level  of 
authority,  lie  disciplinary  report  shall 
be  removei  1  from  all  files  of  juveniles 
found  not  ;uilty  of  an  alleged  rule 
violation. 

(d)  Boon  I  restriction  and  special 
manageme  nt  confinement — (1) 
Explanaticv}  for  restriction.  Prior  to 
room  and/pr  privilege  restriction, 
detention  ^aff  shall  explain  the  reasons 
for  the  rest  iction  to  juveniles,  and 
juveniles  s  lall  have  the  opportimity  to 
explain  th<  behavior  leading  to  the 
restriction. 

(2)  Roon  restriction.  Room  restriction 
for  minor  i  lisbehavior  shall  serve  only 
a  "cooling  ifT'  purpose  and  shall  be 
short  in  duration,  with  the  time  period 
(fifteen — si  cty  minutes)  specified  at  the 
time  of  ass  gnment. 

(3)  Speci  il  management  confinement 
(disciplina,  y).  When  a  juvenile  has  been 
charged  wi  h  a  major  rule  violation 
requiring  o  mfinement  for  the  safety  of 
the  juvenil(  i.  other  juveniles,  or  to 
ensure  the  lecurity  of  the  facility,  the 
juvenile  m<  y  be  confined  for  a  period  of 
up  to  tweni  y-four  hours.  The 
administral  or  or  designee,  who  was  not 
involved  ir  the  incident,  shall  review 
confinenier  t  for  periods  over  twenty- 
four  hours. 

(4)  Admi  ustrative  removal  from 
program.  O  ily  an  administrator  or 
supervisor  i  hall  direct  the 
administrat  ve  removal  of  juveniles 
from  progra  tn.  The  administrator  or 
supervisor  i  hall  direct  administrative 
removal  fro  n  program  only  to  provide 
for  the  safet  y  of  the  juvenile,  other 
juveniles,  o  •  to  ensure  the  security  of 
the  facility.  An  administrator  or 
designee  sh  ill  review  the  status  of 
juveniles  w  lo  have  been  removed  from 
program  foi  periods  over  twenty-four 
hours,  with  n  twenty-four  hours  of  their 
removal  an(  every  seventy-two  hours 
thereafter. 


(5)  Refenp 
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social  service  director  within  twenty- 
four  hours. 

(6)  Individualized  plan  for  juveniles 
removed  from  program.  The 
administrator  or  designee  shall  develop 
an  individual  plan  for  the  management 
of  juveniles  in  special  management 
confinement  for  protective  care  or 
serious  behavioral  problems. 

(7)  Frequency  of  staff  contact  during 
room  restriction.  During  room 
restriction,  staff  shall  contact  juveniles 
at  least  every  fifteen  minutes  depending 
on  their  emotional  state.  Juveniles  shall 
assist  in  determining  the  end  of  the 
restriction  period. 

(8)  Frequency  of  staff  contact  during 
special  management  Confinement.  Staff 
shall  visually  check  juveniles  placed  in 
confinement,  at  least  every  fifteen 
minutes.  Personnel  from  the 
administrative,  health  care,  or  social 
work  imits  shall  visit  juveniles  in 
special  management  confinement  at 
least  once  each  day. 

(9)  Special  management  privileges. 
Juveniles  placed  in  confinement  shall  be 
afforded  living  conditions  and 
privileges  approximating  those  available 
to  the  general  juvenile  population. 
Exceptions  shall  be  justified  by  clear 
and  substantiated  evidence. 

(10)  Logs.  The  facility  shall  maintain 
a  permanent  log  of  significant  events 
and  activities  of  juveniles  in  special 
management  confinement.  The  log  shall 
document: 

(i)  the  person  who  authorized  the 
confinement: 

(ii)  the  date  and  time  of  confinement; 

(iii)  persons  visiting  the  juvenile; 

(iv)  the  person  authorizing  the  release 
from  confinement;  and 

(v)  the  date  and  time  of  release. 

(e)  Juvenile  rights — (1)  Access  to 
courts,  counsel  and  legal  materials. 
Juveniles  shall  have  the  right  to  have 
access  to  attorneys,  legal 
representatives,  the  courts  and  legal 
materials  and  to  address  uncensored 
communications  to  governmental 
authorities. 

(2)  Freedom  from  discrimination. 
Juveniles  shall  have  the  right  to  be  free 
from  discrimination  based  on  race, 
religion,  national  origin,  trihal 
affiliation,  sex,  disability,  political 
beliefs,  favoritism  or  nepotism. 
Juveniles  shall  have  the  right  to  equal 
access  to  programs  and  work 
assignments  as  provided  in  the 
classification  program. 

(3)  Equal  access  for  women.  Male  and 
female  juveniles  shall  have  the  right  to 
equal  access  to  programs  and  services. 

(4)  flig/jt  to  communicate.  Juveniles 
shall  have  the  right  to  communicate  or 
correspond  with  persons  or 
organizations,  subject  only  to  the 


limitations  necessary  to  maintain  order 
«nd  security  and  protect  the  juvenile's 
rights. 

(5)  Protection  from  harm.  Juveniles 
shall  have  the  right  to  protection  fivm 
personal  abuse,  corporal  punishment, 
personal  injury,  disease,  property 
damage  and  harassment,  by  either  staff 
or  Juveniles. 

(6)  Freedom  of  personal  grooming. 
Juveniles  shall  have  the  right  to 
determine  the  length  and  style  of  scalp 
or  facial  hair,  unless  heelth  and  safety 
reasons  exist. 

(7)  Treatment.  Juveniles  shell  have 
the  right  to  medical,  dental,  menial 
health  and  substance  abuse  treatment 
and  rehabilitative  services  as  directed 
by  the  health  authority. 

(f)  Intake  decision  process — (1) 
Designated  intake  officer  The 
administrator  shall  designate  an  intake 
officer  on  each  shift.  The  intake  officer 
shall  be  delegated  the  specific  power  to 
make  decisions  regarding  juvenile 
intake.  The  intake  process  shall  operate 
twenty-four  hours  a  day. 

(2)  Advisement  of  intake  process.  The 
administrator  or  designee  shall  inform 
juveniles  of  the  steps  in  the  admission 
process  when  the  admission  process 
begins. 

(3)  Referral  for  non-court  services. 
The  administrator  shall  specify  the 
authority  and  responsibility  of  the 
intake  officer  to  refer  juveniles  named  in 
complaints  and.  if  indicated,  their 
parents  for  noncourt  services.  Referrals 
for  such  services  shall  be  volimtary, 
shall  be  agreed  to  by  both  the  juvenile 
and  parents,  shall  be  documented  in 
writing  and  can  be  completed  within  a 
specific  period  of  time. 

(4)  Referral  for  99-570  assessment. 
The  intake  officer  shall  refer  juveniles 
who  are  arrested  or  detained  for  offenses 
involving  or  related  to  alcohol  or 
substance  abuse  or  who  are  under  the 
influence  of  these  substances  to  the 
health  authority  or  designated  substance 
abuse  program  according  to  criteria 
established  by  the  health  authority  in 
the  written  plan  for  provision  of 
emergency  care. 

(5)  Court  referral.  The  administrator 
or  designee  shall  bring  any  juvenile 
placed  in  detention  before  the 
appropriate  court  within  forty-eight 
hours  of  admission. 

(6)  Independent  review  of  intake 
decisions.  The  administrator  shall 
provide  for  a  process  of  independent 
review  of  intake  decisions. 

(7)  Authority  of  the  intake  officer.  The 
administrator  shall  specify  the  authority 
and  responsibility  of  the  intake  officer 
to  order  unconditional  or  conditional 
release  of  a  juvenile  prior  to  a  detention 
hearing  and  to  order  non-secure  or 


.secure  shelter  care  according  to  criteria 
established  by  the  appropriate  court. ' 

(aj  Conditional  release  plan.  The 
administrator  or  designee,  in 
conjunction  with  the  appropriate  rxJurt 
and  service  providers,  shall  develop  a 
written  plan  for  the  conditional  release 
of  juveniles.  The  plan  shall  specify 
critexia  for  conditional  release, 
alternative  resources  and  the  referral 
process.  The  plan  shall  be  updated  as 
needed  and  reviewed  at  least  aanuallv- 

(9)  Prohibition  against  detention  cf 
abused,  dependent  and  neglected 
children — ^The  administrator  shaU 
prohibit  the  placement  in  detention  of 
children  who  are  runaways  because  of 
abuse,  neglect  or  abandonment. 

(10)  Criteria  for  secure  detention.  The 
administrator  shall  Umit  the  use  of 
detention  to  cases  involving  protection 
of  the  public,  prevention  of  self-injury, 
ensuring  the  presence  of  the  juv(!nile  at 
sobsequenl  court  hearings  and  transfers 
to  other  jurisdictions. 

(11)  Criteria  for  detention  of  probation 
or  valid  court  order  violators.  Juveniles 
alleged  to  have  violated  conditions  of 
their  probation  or  valid  court  order  shall 
not  be  placed  in  detention  unless  it  is 
necessary  to  protect  the  ptiblic  ssfety, 
prevent  self-injury,  facilitate  transfer,  or 
ensure  the  presence  of  the  jus-enile  at 
subsequent  court  hearings. 

(g)  Admission— (1)  Admission 
process.  Written  procedures  for 
admitting  new  juveniles  shall  im  lude, 
at  a  minimum: 

(i)  determination  that  tbp  juvenile  is 
legally  committed: 

(ii)  complete  search  of  the  iiulividaal 
and  possessions; 

(iii)  inventorj  and  storage  of  c  lofhing 
and  personal  property; 

[iv)  health  screening,  including  tests 
for  infectious  diseases  as  required  bv  the 
health  authority: 

(v)  emergency-  health  assessment,  as 
requirpd  by  law,  regulations  or  polides 
of  the  health  authority: 

IviJ  assistance  in  or  arrangements  for 
contacting  families  regarding  admissjnn 
and  the  proceduies  for  mail  and 
visiling; 

(\Ti)  opportunity  to  make  local  or 
collect  long-distance  lelephonc  chills  to 
family  members,  legal  rep.-esentatives. 
or  other  appTo\ed  individuais  during 
admission; 

(viii)  shmver,  hair  care  and  tmaiinenl 
for  ectoparasites  if  nec;esT>arv: 

(ix)  issue  of  clean  clothing  and 
personal  hygiene  items; 

(x)  completion  of  an  admission  form 
as  rpquired  b>'  these  standaixls; 

(xi)  suicide  screening:  and 

(xii)  orientation,  classification  and 
assignment  to  a  bousing  unit. 

(2)  Mass  anvsts.  Written  plans  shali 
govern  temporary  space  arrangeroenls 


and  procedures  to  be  followed  in  the 
event  of  a  mass  arrest  tiut  exceeds  the 
maximum  capacity  of  the  facility.  "Hie 
administrator  ur  designee  stall  update 
the  plans  as  needed  and  review  them  at 
least  annually. 

(3)  Saicide  screening.  The 
administrator  shall  ensure  thai  all 
juv«*niles  shall  be  screened  for  risk  of 
suicide  at  the  time  of  admission.  When 
a  risk  is  identified,  dtnention  staff  shall 
make  an  emergency  referral  to  the 
health  authority  for  evaluation  by  a 
health  care  professional  and  shall 
monitor  the  juvenile  until  the 
assessment  has  been  completed. 

(4)  Orientation.  All  newly  admitted 
juveniles  shall  receive  written  or  oral 
information  in  the  language  the>' 
understand.  The  admitting  officer  shall 
document  completion  of  orientation  by 
a  statement  that  shall  be  signed  and 
dated  by  the  jirveniles.  The  facility  shall 
separate  nevply  admitted  juveniles  until 
completion  of  the  orientation  process. 
The  orientation  shall  include,  but  not 
limited  to: 

(i)  iu\'Bnile  rules  of  conduct  and 
potential  disciplinary  actions  that  may 
be  taken: 

(ii)  programs  and  se^v^ces  available  in 
the  facility; 

(iii)  procedures  for  accessing  heahh 
i2re  services;  and 
tiv)  iuv«nile  rights  and  prixileges. 
(5)  Personal  property  im-fntorx:  The 
admitting  officer  shall  complese  a 
written,  itemized  inventory  of  «!! 
personal  property  of  ne»vly  admitted 
juveniles  and  shall  store  wjcurely  all 
jirveoiie  property,  including  money  and 
other  valuables.  The  admitting  oiTicer 
.shall  give  the  juvenile  a  receipt  for  all 
prrjperty  held  until  release. 

(b)  Regulation  of  juvenile  property. 
The  administrator  or  designee  shall 
idenlifv-  personal  fwoperty  that  juveniles 
may  receive  or  keep  m  their  possession 
while  in  the  facility,  the  sources  from 
which  tbese  items  may  be  obtained  and 
how  these  items  are  rec-ei\'ed  and 
inspected. 

(h)  C/ossj/jfror/on. — (l)  Clay;sification 
policy  The  administrator  or  d€«ignee 
shall  provide  for  juxenile classification 
in  terras  of  the  custody  level,  housing 
assignment  and  program  participation. 
The  administrs'.or  shall  re\iew  these 
policies  and  proc«dures  annually  and 
update  them  as  :iecessar>'. 

(2)  Classification  plan  The 
administrator  or  designee  shall  devf  lop 
a  written  classification  plan,  which 
includes,  at  a  minimum: 

(i)  criteria  and  procedures  for 
determining  and  changing  the  status  of 
a  juvenile  relative  to  custody; 

(ii)  transfer  and  major  changes  in 
program  participation: 


(iii)  an  appeals  process  for 
classification  tiecisions;  and 

(iv)  the  separate  management  of  iht- 
■  foUovying  categories  of  juveniles:  male 
and  female,  education  and  work  n'l(«ast-. 
special  needs  (substance  abusers, 
disabled,  etc  )  ;ind  special  manageuienl 
(disciplinary' confinement  and  jiivt^nilt's 
removed  from  the  program  bv 
administrative  action). 

(3)  Prohibited  segrtfgations.  Tbv 
administrator  ^ihall  prohibit  the 
segregation  of  juveniles  by  race,  color, 
creed,  tribal  affiliation,  national  orij;in. 
pohtical  beliefs,  nepotism,  favoritism  or 
other  prohibited  criteria. 

(i)  Food  sen-ice. — (1)  Food  ser\-n  i- 
records.  At  a  minimum,  the  facilitv  shall 
maintain  records  of  the  number  of  uhmIs 
served  to  tb<i  juvenile  population,  the 
expenditures  for  food  supplies  and 
menus  (planned  and  as  served). 

(2)  Dietary  aUoit-ances.  The  facility 
shall  document  that  a  registered 
dietiruan  re\  lews  dietary  aIkjwaor.es  at 
least  annually  to  ensure  compliauw 
with  nationally  recommendwi  food 
allowances.  A  diet  manual,  approved  by' 
a  registered  dietician,  shall  guide 
dietar}'  allowances,  inrJuding  spet  inl 
diets. 

(3)  Menu  planning.  The  admin i-itrirtur 
or  designee  shall  plan,  date  and  make 
all  menus  available  for  review  at  least 
one  week  in  advance.  The  adminifJtrator 
or  designee  shall  make  notations  of  ar>\ 
substitutions,  which  shall  be  of  wuial 
nutritional  value,  in  the  meals  actually 
served.  The  administrator  or  d«sij;iiHe 
.shall  consider  Native  American  iruxi 
prefttrences  in  menu  planning.  Tb*" 
administrator  ur  designee  shall  dir-M  t 
that  menu  ei  aluations  shall  be 
conducted  at  least  quarterly  to  \f»nh 
adherence  to  the  nationally 
recommended  basic  daily  servinRs 

(4)  Medical  sprn'al  diets.  The 
administnriiTr  or  designeie  shall  pit«\id<- 
for  special  dit<s  that  are  prescribt-d  b> 
appropriate  n>e(bcaJ  or  denial 
pcrsoiinol. 

(5)  Reiigiai;-.  pr-^frrerKe  sptn  jcl  tf.v.'". 
Thr  administratar  oi  desi^me  shall 
provide  for  special  d)et^  for  juvcr.ii-v 
whose  behefs  !»»quir€>  adheren*  f  u> 
religious  ditita'v  laws. 

[b]  Food  and  dit^ip'tine.  The 
iidmiuistrator  shall  prtrfiibit  t.be  ■.:>.<  uf 
food  as  a  di;>cipiinar\-  measure. 

(7)  Health  protection.  Ftod  spr\  ;<  »■ 
f«(  ilities  and  equipment  shall  ir/«^ 
health  aixl  safety  standards.  FocJ 
ser\  ice  personnel  and  ) jvenile;, 
assisting  in  the  food  service  area  shall 
comply  with  applicable  health 
regulations.  The  administrator  or 
designee  shall  document  ctunpliance 
with  beahh  and  safety  regulations. 
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meal  times  d 
hour  period,  w 
hours  between 
breakfast.  Provi 
nutritional  goa 


including  but  r  dt  limited  to,  a  pre- 
assigmnent  me  iical  examination. 

(8)  Inspectioi  \s  of  food  products.  The 
appropriate  goi  ernment  agency  shall 
inspect  and  ap  trove  food  products  that 
are  grown  or  pi  oduced  within  the 
system.  The  ad  ninistrator  or  designee 
shall  implemer  t  a  distribution  system 
that  ensures  pr  )mpt  delivery  of 
foodstuffs. 

(9)  Inspectioi  i  of  food  service  area. . 
The  administra  or  or  designee  shall 
conduct  a  weeily  inspection  of  all  food 
service  areas,  ii  icluding  dining  and  food 
prep£u^tion  are  is  and  equipment  to 
ensure  that  the;  r  are  sanitary,  that  all 
food  storage  an  as  are  temperature 
controlled,  and  that  food  service 
personnel  have  made  daily  checks  of 
refrigerator  anc  water  temperatures. 

(10)  Meal  ser  rice.  The  facility  shall 
serve  meals  uni  ler  the  direct  supervision 
of  staff,  and  sta  f  shall  supervise 
juveniles  during  meal  times.  The  facility 
shall  provide  afleast  three  meals,  of 
which  two  shall  be  hot,  served  at  regular 

ig  each  twenty-four 
no  more  than  fourteen 

le  evening  meal  and 

led  that  basic 

;  are  met,  variations  may 
be  allowed  bas(  d  on  weekend  and 
holiday  food  se  rvice  demands. 

(jj  Sanitation  and  hygiene. — (1)  Water 
supply.  The  adi  ninistrator  shall 
maintain  docur  lentation  that  the  entity 
which  provides  the  facility's  water 
source,  supply,  storage  and  distribution 
system  meets  \i  e  requirements  of  42 
U.S.C.  300g-6  (  he  Safe  Drinking  Water 
Act). 

(2)  Sewage  sy  stem.  The  administrator 
shall  maintain  i  locumentation  that 
entity  which  provides  the  facility's 
sewage  system  :ompUes  with  33  U.S.C. 
1251  et  seq.  (th  (  Clean  Water  Act  of 
1977). 

(3)  Sanitatioi  plan.  The  administrator 
or  desig  lee,  in  :ooperation  with  the  BIA 
or  tribal  mainte  lance  program,  shall 
develop  a  writt  m  housekeeping  plan  for 
all  areas  of  the  )hysical  plant.  The 
administrator  o  designee  shall  update 
the  plan  as  neei  ed  and  review  it  at  least 
annually.  The  p  Ian  shall  provide  for 
daily  housekee  >ing  and  regular 
maintenance  b)  assigning  specific 
duties  to  staff,  j  iveniles  and  BLA  or 
tribal  Facility  N  aintenance.  The  plan 
shall  require: 

(i)  facility  flo  )rs  be  kept  clean,  dry 
and  free  of  haz<  rdous  substances; 

(ii)  a  qualifiei   person  conduct 
monthly  inspec  tions  to  control  vermin 
and  pests; 

(iii)  solid  anc  liquid  wastes  be 
disposed  of  pro  jerly; 

(iv)  clean,  suitable  and  presentable 
Clothing,  beddi  ig.  linens  and  towels  be 


issued  to  new  juveniles  and  exchanged 
on  at  least  a  weekly  basis; 

(v)  necessary  cleaning  and  storage  of 
juvenile  personal  clothing  be  provided; 

(vi)  articles  needed  for  personal 
hygiene  be  furnished;  and 

(vii)  sufficient  facilities  in  the  housing 
areas  to  permit  juveniles  to  shower  or 
bathe  on  admission  to  the  facility  and 
daily  thereafter. 

(4)  Special  clothing  issue.  The  facility 
shall  provide  for  the  issue  of  special 
and,  where  appropriate,  protective 
clothing  and  equipment  to  juveniles 
participating  in  special  work 
assignments.  Such  clothing  shall  be 
available  in  quantities  that  permit 
exchange  a=  frequently  as  the  work 
assignment  requires. 

(5)  Hair  care.  The  administrator  or 
designee  shall  allow  juveniles  to  arrange 
for  hair  cutting  services. 

(k)  Health  care— (1)  Written  health 
care  plan.  A  written  plan  shall  provide 
for  the  delivery  of  health  care  services, 
including  medical,  dental,  mental 
health  and  substance  abuse  treatment, 
under  the  control  of  a  designated  health 
authority.  The  plan  shall  include  the 
participation  of  IHS,  social  services  and 
tribal  health  care  providers.  A 
Memorandum  of  Agreement  between 
the  administrator  and  the  Director  of  the 
appropriate  Indian  Health  Service  (IHS) 
Service  Unit  or  IHS  contract  health  care 
provider  shall  document  the  health  care 
plan.  When  this  authority  is  other  than 
a  physician,  final  medical  judgment 
shall  rest  with  a  single  responsible 
physician,  designated  by  the 
appropriate  health  authority,  who  shall 
meet  the  applicable  licensure 
reouirements. 

(2)  Health  program  coordinator.  In 
facilities  without  full-time,  qualified 
health  personnel,  a  health-trained  staff 
member  shall  coordinate  the  health  care 
delivery  system  in  the  facility  under  the 
joint  supervision  of  the  responsible 
health  authority  and  the  administrator. 

(3)  Annual  review.  The  administrator 
and  the  health  authority  shall  update 
the  plan  as  needed,  review  it  annually 
to  determine  program  needs  including 
staffing,  equipment  and  supplies  and 
document  its  review  by  signature  and 
date. 

(4)  Medical/mental  health  judgment. 
Medical,  dental  and  mental  health 
matters  involving  clinical  judgments 
shall  be  the  sole  province  of  the 
responsible  physician,  dentist  and/or 
psychiatrist  or  qualified  psychologist. 

(5)  Security  regulations.  Security 
regulations  applicable  to  facility 
persoimel  shall  apply  to  health 
personnel. 

(6)  Meetings  with  provider.  The  health 
authority  shall  meet  with  the 


administrator  or  designee  at  least 
quarterly  to  review  and  evaluate  the 
health  care  delivery  system.  The  health 
authority  shall  provide  an  annual 
statistical  report  which  documents  the 
level  and  amount  of  health  care  services 
provided. 

(7)  Review  of  health  care  policies.  The 
health  authority  and  the  administrator 
shall  review  and  approve  all  policies 
and  procedures  relative  to  the  health 
care  plan  prior  to  submission  of  these 
policies  to  the  Chief,  Division  of  Law 
Enforcement.  Policies  and  procedures 
shall  be  reviewed  at  least  annually  and 
documented  by  signature  and  date. 

(8)  Health  training  program.  The 
responsible  health  authority,  in 
cooperation  with  the  administrator, 
shall  establish  a  health  training 
program.  The  program  shall  provide 
instruction  in  the  following  areas: 

(i)  appropriate  procedures  to  prevent 
the  spread  of  communicable  diseases; 

(ii)  the  ability  to  respond  to  health- 
related  situations  within  four  minutes; 

(iii)  recognition  of  signs,  symptoms 
and  actions  required  in  potential 
emergency  situations; 

(iv)  recognition  of  chronic  illness; 

(v)  administration  of  first  aid  and 
cardiopulmonary  resuscitation  (CPR); 

(vi)  methods  of  obtaining  assistance 
from  the  health  care  provider; 

(vii)  recognition  of  signs  and 
symptoms  of  and  management  of 
juveniles  with  mental  illness, 
retardation,  emotional  disturbance, 
chemical  dependency  and  suicidal 
behavior;  and 

(viii)  procedures  for  patient  transfers 
to  appropriate  medical  facilities  or 
health  care  providers. 

(9)  Sick  call.  The  administrator  or 
designee  shalt  provide  for  the  collection 
and  referral  of  juvenile  requests  for 
health  care.  The  facility  shall  have  a 
system  of  sick  call  in-house  or  at  the 
health  care  authority.  The  system  shall 
provide  for  referral  of  juveniles  by  staff 
for  medical  or  other  behavioral  health 
evaluation,  i.e,  mental  health,  substance 
abuse,  suicide.  Sick  call  shall  be  held  no 
less  than  once  per  week. 

(10)  Twenty-four-hour  emergency 
care.  The  administrator  and  health 
authority  shall  develop  a  written  plan 
for  the  provision  of  twenty-four  hour 
emergency  medical,  dental  and  mental 
health  care.  The  administrator  and  the 
health  authority  shall  update  the  plan  as 
needed  and  review  it  at  least  annually. 
At  a  minimum,  the  plan  shall  include: 

(i)  emergency  evacuation  of  the 
juvenile  from  the  facility; 

(ii)  emergency  evaluation  of  the 
juvenile  for  medical  or  mental  health 
problems; 
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(iii)  use  of  an  emergency  m«djral 
vehicle; 

(iv)  use  of  one  or  more  designati^d 
hospital,  clinic,  emergency  oo-call 
physician,  dentist,  psychiatrist, 
qualified  psychologisi  or  otherwise 
qualified  clinician;  and 

(v)  security  procedures  thai  provide 
for  the  immediate  transfer  of  juveniles 
w'hen  appropriate. 

(n )  Health  care  treatment.  Health 
care  staff  or  heslth-trai.ied  detention 
staff  shall  perfonn  treatment  purstiant  lo 
vkTJtten  direct  orders  by  personnel 
authorized  by  law  to  give  suf  h  order*.. 

[\2)  Medical/menial  health 
management  of  juveniles.  Qualified 
health  care  {lersonnel.  in  conjunction 
with  detention  staff,  shall  develop  a 
written  plan  for  the  m&nagement  of 
juveniles  with  medical,  mema!  beahh 
and  substance  abuse  problems. 
ihcludinp  suicide  risks. 

{Vi]  Ln  ensure  requiremenla  The 
health  authority  shall  comply  vxith  all 
applicable  federal  law,  hcensure 
requirements,  rules,  regulations  and 
medical  protocols  in  the  deliverv  of 
health  care  sen-ices  to  the  juvenile 
poDuIation. 

(^14)  Traditional  pructjtionen.  Tl>e 
facility  shall  allow  juveniles  to 
participate  in  or  receive  traditioni-.i 
healing  ceremonies  and  to  use 
traditional  healing  methods,  li:i;ited 
only  to  the  degree  necessarj'  to  preserve 
institutional  security  and  order. 

(15)  Prohibited  use  of  detainees. 
Juveniles  shall  not  penorm  duties  in  the 
heaith  care  program. 

(16)  Management  of  medications.  The 
administ-ator  and  health  authority  shall 
provide  for  the  proper  management  of 
indix-idual  doses  of  medicationb  that 
shall  be  kept  in  the  facility.  The 
administrator  and  health  autliority  shall 
re\iew  the  jx)licy  annually  and  update 
it  as  needed. 

(17)  Adnninistration  of  medications. 
The  administrator  or  designee  shall 
ensure  that  persons  administering 
medications  have  received  training 
appropriate  to  their  assignment. 
Employees  shall  administer  medications 
according  to  direct  or  physician  orders 
and  shall  record  the  administration  of 
medications  in  a  manner  and  on  a  form 
apnroved  by  the  responsible  physician. 

(18)  Preliminary  health  care 
screening.  Health-trained  staff  shall 
perform  medical  screening  of  all  - 
juveniles  on  arrival  at  the  facility  and 
record  findings  on  a  printed  screening 
form  approved  by  the  health  authority. 
The  screening  process  shall  include: 

(i)  inquiry  into: 

(A)  current  and  chronic  illness  and 
health  problems.  irK.luding  dental 
pitrf)!ems  and  suicidal  thoti^ts; 
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(B)  sexually  transmitted  diseases  and 
other  infectious  diseases; 

(C)  medication  taken  and  special 
health  requirements; 

(D)  use  of  alcohol  and  other  drugs, 
which  includes  types  of  drugs  used, 
mode  of  use,  amount  used,  frequency 
used,  date  or  time  of  last  use  and  history 
of  problems  that  may  have  occurred 
after  ceasing  use  (e.g.,  convulsions): 

(E)  pa.st  or  present  treatment  or 
hospitalization  for  mental  disturbant^e 
or  suicide; 

IF)  other  health  probleins  designated 
by  the  responsible  physician:  and 
(G)  mental  illness; 
(ii)  observation  ofc 

(A)  behavior,  including  slate  of 
(Xinsciousness,  mental  status,  appear 
ance.  conduct,  tremor  or  sweating;  and 

(B)  body  deformities,  trauma 
markings,  bruises,  lesions,  jaundice  and 
ease  of  movements;  and 

(iii)  disposition  to; 

(A)  housing  in  general  population; 

(B)  housing  in  general  population  and 
referral  to  appropriate  heath  care  service 
or  substance  abuse  treatment  providar; 
and/or 

(C)  referral  to  appropriate  health  care 
service  on  an  emergency  basis. 

(19)  Health  appraisal.  The  health 
authority  shall  provide  a  health 
appraisal  for  each  juvenile  viithin  seven 
days  of  admission.  A  heaJth-trained 
professional  or  otber»vise  qualific^d 
personnel  shall  collect  health  history 
and  vital  signs  Only  quaiiSed  health 
care  personnel  shall  collect  other  data. 
The  health  appraisal  shall  include 

(i)  review  of  the  intake  health 
screening  and  emergency  medical 
assessment  if  perforroedl 

(ii)  screening  for  diet  counselling  for 
medical  reasons; 

(iii)  collection  of  additional  data  to 
complete  the  medical,  dental, 
psychiatric  and  immunization  histories, 
with  attention  to  elements  that  may 
indicate  the  presence  of  chronic  disease. 
such  as  diabetes; 

(iv)  recording  of  height,  weight,  pulse, 
blood  pressure  and  temperature; 

(v)  administration  of  laboraton,  and 
other  tests  and  examinations  as 
appropriate; 

(vi)  notation  of  additional  comments 
as  needed:  and 

(vii)  initiation  of  therapy  as 
appropriate. 

(20)  Health  examination.  Qualified 
health  care  persoruiel  shall  complete  a 
health  examine  tior  for  each  juvenile 
within  thirty  days  of  admission.  The 
examination  shall  include: 

(i)  a  "hands-on"  examination  by  an 
appropriately  bccnsed  heahh  care 
professional; 


(ii)  dental  screening,  hvgiene  and 
treatment  when  the  health  of  the 
juvenile  would  be  adversely  affectod. 
(iii)  mental  health  appraisal;  and 
(iv)  additional  health  care  services  hb 
indicated  by  qualified  health  care 
personnel. 

(21)  First  aid  kits.  The  adminismiloi 
shall  ensure  that  first  aid  kits  are 
available  in  designated  areas  of  th" 
facility  as  determined  by  the  Safety 
Officer  during  the  annual  inspection 
The  health  care  pro\'ider  shall 
determine  the  appropriate  conleui  of 
first  aid  kits. 

(22)  Special  medicci/ mental  hfahh 
programs.  The  health  authority  sbbit 
provide  specialized  health  education 
and  treatment  programs,  including,  but 
not  limited  to,  personal  hygiene,  dift 
and  exercise  family  planning, 
communicable  diseases,  iocluding 
se.xually  transmitted  diseases  and 
substance  abuse  education.  preventio.T. 
intervention  and  L'eatment 

(23)  Serious  and  infectious  dii.easf: 
The  administrator  and  health  aulhctrity 
shall  develop  a  wxitten  plan  f-jr  the 
management  of  juveniles  with  serious 
and  infectious  disease  The 
administrator  and  health  eutborit\  sial! 
update  the  plan  as  needed  and  rv^ipw 

it  at  least  annually.  The  plan  shall 
include,  at  a  minimum  precautions 
taken  to  prevent  the  spread  of  diseast', 

(24)  special  needs  or  requirements  of 
the  ju\onile;  and 

(i)  procedures  for  treatment,  lin.itin,; 
activities,  if  appropriate,  legally 
mandated  reporting  and  mwiicsl  paw- 
on  as  dinuled  by  the  health  authority: 
and 

(ii)  housing  location. 

(25)  Detoxification.  The  admioistraTor 
and  httolth  authority  shall  develop  a 
writtfin  plan  to  guide  the  clinical 
management  of  chemically  dependent 
juveniles.  The  plan  shall  specifS-  thr- 
process  for  involving  the  health 
authority  and  the  substance  abuse 
program  on  both  a  continuing  and 
crisis-intervention  basis.  The  plan  sh-jll 
include: 

(i)  assessment  as  requited  by  PubHc 
Law  99-570  or  warranted  by  additional 
indications; 

(ii)  detoxification  under  clinicalU 
supervised  conditions; 

(iii)  diagnosis  of  chemical 
dependency: 

(iv)  determination  as  to  whether  an 
individual  requires  non- 
pharmacologiolly  or  pharmacologically 
supported  care;  and 

(v)  referrals  to  specified  comtu unity 
resources  for  the  development  of 
individual  treatment  plans  by  a  multi- 
disciplinary  team. 
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(26)  Substar  ce  abuse  programming. 
The  administr  itor  and  health  authority 
shall  develop  a  written  plan  to  provide 
substance  abu!«  education, 
intervention,  a  ssessment  and  treatment 
to  juveniles  w!  lo  are  diagnosed  as 
substance  abusers.  The  administrator, 
health  authority  and  substance  abuse 
program  proviiler  shall  update  the  plan 
as  needed  and  review  it  at  least 
annually.  The  plan  shall  link  existing 
community  prpgrams  and  services  to  the 
facility  prograti.  The  plan  shall  include, 
at  a  minimum: 

(i)  assessmei  tt  and  evaluation; 

(ii)  referral  f  )r  treatment,  if  requested 
or  court-orden  d;  and 

(iii)  availabi  ity  of  appropriate  self- 
help  groups. 

(27)  Informed  consent.  The  health 
authority  shall  observe  informed 
consent  standards  of  the  community  for 
all  juvenile  caie,  examinations, 
treatments  and  procedures  affected  by 
informed  cons  jnt.  The  informed 
consent  of  a  pjrent.  guardian  or  legal 
custodian  shall  apply  when  required  by 
law.  Health  cale  shall  be  rendered 
against  an  juvanile's  will  only  in 
accordance  wip  law. 

(28)  Participation  in  research.  The 
health  authority  shall  prohibit  the  use  of 
juveniles  for  medical,  pharmaceutical, 
or  cosmetic  ex  jeriments.  This  standard 
shall  not  precl  ide  individual  treatment 
of  a  juvenile  bi  ised  on  need  for  a  specific 
medical  proce(  lure  that  is  not  generally 
available. 

(29)  Confide  itiality  of  health  records. 
In  comphance  with  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended  and  42 
CFR  Part  2  (Re  ;ulations  on 
Confidentialitj  of  Alcohol  and  Drug 
Abuse  Patient  lecords),  the  health 
authority  shall  keep  the  health  record 
confidential.  T  le  health  authority  shall 
require  that,  at  a  minimum: 

(i]  the  active  health  record  shall  be 
maintained  se|iarately  from  the 
confinement  r(  cord; 

(ii)  access  to  the  health  record  shall  be 
controlled  by  t  le  health  authority;  and 

(iii)  the  heal  h  authority  shall  share 
with  the  administrator  or  designee 
information  re  jarding  a  juvenile's 
medical  manaj  eraent,  security  and  the 
ability  to  parti  ipate  in  programs. 

(30)  Medica.  record  contents.  The 
health  authoril  y  shall  approve  the 
method  of  recc  rding  entries  in  the 
record  and  the  form  and  format  of  the 
record.  A  juvei  ile's  medical/mental 
health  record  j  lall  contain: 

(i)  copies  of  he  completed  intake 
screening  fonr ; 

(ii)  the  healt  i  appraisal  data 
collection  fom  ; 

(iii)  prescrib  ;d  medications  and  their 
administration; 


(iv)  laboratory,  x-ray  and  diagnostic 
studies; 

(v)  the  signature  and  title  of  each 
documenter; 

(vi)  consent  and  refusal  forms; 

(vii)  release  of  information  forms; 

(viii)  place,  date  and  time  of  health 
encounters; 

(ix).discharge  summary  of 
hospitalization  (if  apphcable);  and 

(x)  health  service  reports  (e.g..  dental, 
psychiatric  and  other  consultations). 

(31)  Transfer  of  health  information 
and  records.  Summaries  or  copies  of  the 
health  record  shall  be  sent  routinely  to 
the  health  authority  of  any  facility  to 
which  the  juvenile  is  transferred.  The 
juvenile  shall  authorize,  in  writing,  the 
transfer  of  health  records  and 
information,  unless  otherwise  provided 
by  law  or  administrative  regulation 
having  the  force  and  effect  of  law. 

(1)  Release — (1)  Court  programs.  The 
facility  shall  cooperate  with  and  assist 
in  coordinating  court  intervention  and 
diversion  programs,  pretrial  release  and 
probation  services. 

(2)  Temporary  release.  Temporary 
release  programs  shall  include: 

(i)  provision  for  release  for  funerals 
and  ritual  or  ceremonial  purposes; 

(ii)  sanction  by  the  appropriate  court; 

(iii)  operating,  screening  and  selection 
procedures; 

(iv)  written  rules  of  juvenile  conduct; 

(v)  a  requirement  for  supervision  of 
juveniles  while  on  release; 

(vi)  a  record-keeping  system  that 
documents  dates,  times  and 
authorization  for  release; 

(vii)  a  system  to  evaluate  program 
effectiveness;  and 

(viii)  efforts  to  obtain  community 
cooperation  and  support. 

(3)  Work  or  education  release.  The 
administrator  or  designee  shall  allow 
juveniles  in  this  classification  to 
participate  in  work  or  education  release 
programs.  The  appropriate  court  shall 
sanction  education  and  work  release. 

(4)  Final  release.  Written  procedures 
for  final  release  of  juveniles  shall 
include,  but  not  be  limited  to: 

(i)  verification  of  identity  and  release 
authority; 

(ii)  completion  of  release 
arrangements,  including  person  or 
agency  to  whom  the  juvenile  is  to  be 
released; 

(iii)  verification  that  all  juvenile 
property  leaves  with  the  juvenile  that  no 
facility  property  leaves  the  facility: 

(iv)  completion  of  any  pending  action, 
such  as  grievances  or  clajms  for 
damages  or  lost  possessions; 

(v)  transfer  of  health  information  if 
appropriate;  and 

(vi)  transportation  arrangements,  if 
required. 


(5)  Detainers.  The  presence  of  a 
detainer  shall  not  automatically  prevent 
the  release  of  a  juvenile  firom  the 
detention  facility. 

§  10.24    Juvenile  programs  and  services; 

(a)  Pro-am  coordination — (1) 
Availability  of  programs.  The  facility 
shall  make  available  juvenile  programs 
and  services,  appropriate  to  the  needs  of 
the  juvenile  population.  These  programs 
and  services  shall  include,  but  not 
limited  to  social  services,  religious 
services,  including  traditional  religious 
practices  and  ceremonies,  recreation 
and  leisure  time  activities,  counseling, 
including  crisis  intervention,  library 
services,  education  programs  and 
substance  abuse  programming.  The  . 
administrator  or  designee  shall  link 
facility  programs  and  services  to 
existing  community  resources. 

(2)  Program  participation  and  refusal. 
Juveniles  shall  have  the  option  to  refuse 
to  participate  in  uncompensated  work 
assignments,  unless  the  work  is  related 
to  housekeeping,  maintenance  of  the 
facility  or  grounds,  personal  hygienic 
needs,  or  part  of  an  approved  training  or 
community  service  program.  Program 
participation  and  refusal  shall  be 
documented  in  writing. 

(3)  Program  coordinator.  A  facility  of 
fifty  or  more  juveniles  shall  have  a  hill- 
time,  quaUfied  staff  person  to  plan, 
coordinate  and.  if  applicable,  supervise 
all  juvenile  programs.  Smaller  facilities 
shall  designate  a  qualified  staff  person 
to  plan,  coordinate  and,  if  applicable, 
supervise  juvenile  programs. 

(b)  Education  and  work  programs — (1) 
Education  program.  In  conjunction  with 
the  applicable  education  authority,  the 
administrator  or  designee  shall  develop 
a  written  plan  for  the  comprehensive 
education  of  juveniles.  The 
administrator  and  applicable  education 
authority  shall  update  the  plan  as 
needed,  review  it  annually,  and  support 
it  with  a  Memorandum  of  Agreement. 
At  a  minimum,  the  plan  shall  include: 

(i)  the  roles  and  responsibilities  of  the 
facility  and  the  school  district, 
compliant  with  the  provisions  of  Title 
94; 

(ii)  education  release  and  in-facility 
education  services: 

(iii)  education  materials  and 
equipment; 

(iv)  developmental,  remedial,  special 
and  cultural  education;  and 

(v)  tutorial  services  as  needed. 

(2)  Work  programs.  The  administrator 
or  designee  shall  develop  a  written 
juvenile  work  plan  that  provides  for 
work  for  juveniles  including  the 
disabled.  Work  may  include  facility 
maintenance  duties  and  community 
service  projects.  The  administrator  shall 
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prohibit  discrimination  in  juvenile  work 
assignments  based  on  race,  creed, 
gender,  age.  marital  status,  disability  or 
tribal  affiliation. 

(3)  Regulation  of  work  programs. 
Facility  juvenile  work  programs  shall 
comply  with  applicable  federal 
regulations.  Juveniles  shall  not  be 
permitted  to  perform  any  work 
prohibited  by  federal  or.tribal 
regulations  and/or  statutes  pertaining  to 
child  Jabor. 

(c)  Recreation,  library  and  religious 
programming— {■[)  Comprehensive 
recreation  program.  The  administrator 
or  designee  shall  develop  a  written 
.  recreation  and  leisure  time  plan  that 
includes  at  a  minimum  one  hour  per 
day  of  large  muscle  activity  and  one 
hour  of  structured  leisure  time 
activities.  Juveniles  shall  have  access  to 
a  variety  of  fixed  and  movable 
equipment  for  indoor  and  outdoor' 
recreation. 

(2)  Library.  The  administrator  or 
designee  shall  develop  a  written  plan  to 

-provide  reading  materials  to  juveniles. 
The  plan  shall  include  the  criteria  for 
the  selection  and  maintenance  of  library 
materials,  the  location  where  reading 
materials  are  kept,  the  process  by  which 
juveniles  obtain  and  return  these 
materials  and  designation  of  the  staff 
ipember  or  trained  volunteer  who  is 
responsible  for-library  services.  The 
administrator  shall  update  the  plan  as 
needed  and  review  it  at  least  annually. 

(3)  Religious  programs.  Juveniles  shall 
have  the  right  to  practice  their  religion, 
subject  only  to  the  limitations  necessar>' 
to  maintain  institutional  order  and 
security. 

(d)  Correspondence  and  telephone — 
(1)  Regulation  of  correspondence.  The  ' 
administrator  shall  regulate  juvenile 
correspondence  and  shall  make  this 
policy  available  to  all  staff  and 
juveniles.  The  administrator  shall 
review  this  policy  annually  and  update 
it  as  needed. 

(2)  Limitations  on  juvenile 
correspondence.  When  the  juvenile 
bears  the  mailing  cost,  the  administrator 
shall  not  limit  the  volume  of  letters  the 
juvenile  can  send  or  receive. 

(3)  Indigents'  correspondence.  The 
administrator  or  designee  shall  provide" 
indigent  juveniles  with  a  system  that 
enables  them  to  send  a  minimum  of  two 
letters  per  week. 

(4)  Inspection  of  letters  and  packages. 
The  administrator  or  designee  may  open 
juvenile  letters  and  packages,  both  in- 
coming and  out-going,  to  inspect  them 
for  contraband.  The  administrator  or 
designee  shall  not  read,  censor,  or  reject 
'etters  or  packages  except  where  there  is 
reliable  information  that  there  is  a  threat 
to  order  arid  security  or  that  they  are 


being  used  to  further  illegal  activities. 
The  administrator  or  designee  shall 
notify  juveniles  when  in-coming  or  out- 
going letters  are  rejected.  The 
administrator  or  designee  shall  deposit 
any  cash,  checks,  or  money  orders,  in  the 
juvenile's  account  and  shall  issue  a 
receipt  to  both  the  juvenile  and  the 
sender.  The  administrator  or  designee 
shall  forward  any  contraband  found  to 
the  appropriate  law  enforcement 
authority.  The  supervisor  shall  forward 
all  mail  within  twenty-four  hours  of 
receipt  except  for  Saturdays,  Sundavs 
and  hohdays.  Juveniles  shall  be 
prohibited  from  carrying  monev. 

(5)  Privileged  correspondence.  The 
administrator  shall  permit  juveniles  to 
send  sealed  letters  to  specified  groups  of 
persons  and  organizations  including, 
but  not  limited  to,  courts,  including 
probation  staff,  counsel,  officials  of  the 
confining  authority,  administrators  of 
grievance  systems  and  members  of  the 
releasing  authority.  Mail  to  juveniles 
from  this  specified  class  of  persons  and 
organizations  shall  be  opened  onlv  to 
inspect  for  contraband  and  only  in  the 
presence  of  the  juvenile. 

(6)  Holding  and  forwarding  mail.  The 
administrator  or  designee  shall  forward 
or  return  first-class  letters  and  packages 
ioT  juveniles  after  transfer  or  release. 

(7)  Telephone.  The  administrator  or 
designee  shall  provide  for  juvenile 
access  to  telephones. 

(e)  Visiting— [\)  Visiting  rules.  The 
administrator  shall  establish  rules  for 
visiting,  which  shall  provide  for 
informal  communication,  including  the 
opportunity  for  physical  contact. 

(2)  Number  of  visitors.  The 
administrator  or  designee  shall  limit  the 
number  of  visitors  a  juvenile  mav 
receive  and  the  length  of  the  visits  only 
to  the  degree  necessarv-  in  terms  of 
facility  schedules,  space  and  personnel 
constraints  except  where  there  are 
substantial  reasons  to  justifj.-  such 
limitations. 

[3]  Sobriety  statement.  Facilitv 
visitors  and  volunteers  shall  sign  a 
sobriety  statement.  The  statement  shall 
stifKilate  that: 

(i)  they  are  not  under  the  influence  of 
alcohol  or  illegal  mood-altering 
substances; 

(ii)  they  are  not  carrying  such 
substances  on  their  person  or  in  their 
belongings;  and 

(iii)  they  consent  to  a  breath  test  or 
non-invasive  search  as  a  condition  of 
entry,  if  there  is  probable  cause. 

(4)  Searches  (visiting).  The 
administrator  or  designee  shall  provide 
clear  instructions  to  staff  and  juveniles 
concerning  juvenile  and  visitor  search 
procedures  and  the  approval  required 


for  visual  observations  of  unclothi  d 
juveniles. 

(5)  Special  visits.  The  administrator  nr 
designee  shall  provide  for  special  visits 
from  persons  who  have  travelled  long 
distances,  to  hospitalized  juveniles  and 
lo  juveniles  in  disciplinary'  status 

(6)  Visitor  personal  profjerty.  X'ibitorh 
shall  not  bring  personal  property  intd 
the  secure  area  of  the  facility. 

(7)  Visitor  registration.  The 
administrator  or  designee  shall  provide 
for  visitor  registration  and  idenlificition 
on  entry  into  the  facilitv. 

Subpart  D— Adult  Community 
Residential  Facilities 

§  10.31    Administration  and  management 

(a)  General  administration— [1) 
Mission  and  goals.  A  written  statement, 
which  shall  be  updated  as  necessarv. 
shall  describe  the  philosophy,  goals  and 
pohcies  of  the  facility. 

(2)  Administration  of  facilitv.  An 
administrator,  whose  responsibilitv  ami 
authority  shall  be  documented,  shall 
oversee  each  facility.  The  appointment 
shall  be  based  on  written  qualifications 

(3)  Organization  chart.  An 
organization  chart  shall  describe  the 
facility's  organization  and  chain  of 
command.  The  chart  shall  be  updated  as 
needed. 

(4)  Senice  provider  roles.  A 
Memorandum  of  Agreement  (MO.-\). 
which  shall  be  updated  as  needed  and 
reviewed  at  least  annually,  shall  define 
the  role  and  function  of  employees  of 
public  or  private  agencies  providing  a 
service  to  the  facility.  The  MOA  shall 
specify  the  relation  of  service  providf'r^ 
to  the  authority  and  responsibilitv  of  the 
administrator. 

(5)  Interagency  meetings.  The 
administrator  shall  conduct  reguldr 
meetings  between  the  staff  of  cririi;:.... 
justice,  detention,  social  ser\ice.  heal:.h 
care  and  community  residential 
agencies  to  develop  and  maintain 
effective  interagency  coordination 

(6)  Policy  and  procedure  manual.  .\:', 
employees  of  the  facility  shall  have 
access  to  a  policy  and  procedure  msn.i  -.1 
and  its  supporting  documents.  The 
Chief.  Division  of  Law  Enforcement, 
shall  approve  the  manual  and  its 
supporting  documents,  which  shall 
provide  for  the  implementation  of  thc^.- 
standards  and  shall  direct 
documentation  of  compliance.  The 
administrator  shall  update  the  nian'.;.i! 
as  needed  and  review  if  annualh . 

(7)  Dissemination  of  policy  and 
procedure.  The  administrator  shall 
di.sseminate  approved,  new  or  revised 
policies  and  procedures  to  designated 
staff,  volunteers  and,  where  appropriate, 
residents  prior  to  implementation  .Stalf 
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shall  review  anc  indicate  in  writing  that 
they  understand  the  content  of  policies 
and  procedures  )rior  to  their 
implementation 

(8)  Channels  c  f  communication.  The 
administrator  or  designee  shall  regularly 
disseminate  icfc  rmation  to  staff  prior  to 
the  beginning  of  their  shift. 

(9)  Monitoring  and  assessment.  The 
Agency  Superin  endent  or  designee 
shall  review  and  inspect  operations  and 
programs  at  leas  annually. 

(10)  Annual  n  port.  The  administrator 
shall  submit  a  w  ritten  annual  report  to 
the  Chief.  Divisi  m  of  Law  Enforcement, 
through  the  Arei  Director  and  Agency 
Superintendent,  and  shall  forward  a 
copy  to  the  appr  )priate  court  and  health 
care  authority.  The  report  shall  address 
goals,  objectives  population  data, 
programs  and  se  ■vices  provided,  budget, 
space  and  equipi  nent  needs  and  major 
developments. 

(11)  Public  inf  yrmation  program.  The 
administrator  or  designee  shall  provide 
for  a  public  infoi  mation  program. 

(12)  Governing  board.  The  facility 
shall  have  a  loca  governing  board  or 
advisory  conunii  :ee  which  shall  be 
representative  oi  the  community  and 
shall  meet  at  lea<  t  semi-annually. 

(13)  ^feetwg  w  itb  governing  board. 
The  governing  b(  lard  shall  maintain  a' 
permanent  recor  1  of  all  meetings. 

(14)  Legal  coui  isel.  Legal  counsel  shall 
be  available  to  tl  e  administrator  and 
other  staff  as  nee  ded  in  the  peiformance 
of  their  duties. 

(15)  Separatio  >  of  adults  and 
juveniles.  The  at  ministrator  shall 
prohibit  the  con  inement  of  juveniles 
under  the  age  of  jighteen  within  the 
facility. 

(b)  Fiscal  man  jgement — (1)  Budgetary 
compliance.  If  o  »erated  by  the  BIA.  the 
facility  shall  con  ply  with  the  directives 
of  the  Agency  re  ;arding  budget 
preparation,  sub  nission,  and 
administration.  I  operated  by  a  tribe, 
the  facility  shall  :x>mply  with  the 
directives  of  the  ribe  regarding  budget 
preparation,  subi  nission,  and 
administration. 

(2)  Accountinf^  compliance.  If. 
operated  by  the  i  lA,  the  facility  shall 
comply  with  the  Agency  accounting 
directives.  If  ope  rated  by  a  Tribe,  the 
facility  shall  con  ply  with  Tribal 
accounting  direc  ives. 

(3)  Basis  ofbui  Iget.  The  administrator 
shall  document  <  direct  relationship 
between  the  bud  ;et  and  plaimed 
operational,  staf  ing  and  program  needs 

(4)  Property  m  magement  compliance 
If  operated  by  thi !  BIA,  the  facility  shall 
comply  with  Ag«  ncy  property 
management  din  ctives.  If  operated  by  a 
Tribe,  the  faciUt]  shall  comply  with 
Tribal  property  r  lanagement  directives. 


(5)  Federal  acquisition  regulation 
compliance.  If  operated  by  the  BIA,  the 
facility  shall  cooiply  with  Agency 
directives  for  Eacility  services, 
equipment  and  supply  purchases.  If 
operated  by  a  tribe,  the  facility  shall 
comply  with  tribal  directives  for  faciUty 
services,  equipment  and  supply 
purchases. 

(6)  Space  and  equipn^ent  needs  and 
deficiencies.  The  administrator  shall 
report  space  and  equipment  needs  and 
deficiencies  annually  to  the  Area 
Director  through  the  Agency 
Superintendent. 

[7]  Program  needs  and  deficiencies. 
The  administrator  shall  report  program 
needs  and  deficiencies,  i.e.,  stafRng, 
supplies,  training  and  contract  services, 
annually  to  the  Chief.  Division  of  Law 
Enforcement  through  the  Area  Director 
and  Agency  Superintendent. 

(8)  Cost  of  resident  board.  The  facility 
shall  charge  all  contract  users  at  the 
same  rate. 

(9)  Fund  accounts.  The  administrator 
shall  arrange  for  an  independent  audit 
of  resident  fund  accounts,  including 
canteen  or  commissary,  following 
standard  accounting  practices.  The 
administrator  shall  use  any  profit  or 
interest  which  accrues  for  the  benefit  of 
the  residents. 

(c)  Personnel — (1)  Personnel  policy.  If 
operated  by  tlie  BIA,  the  facility  shall 
comply  with  Agency  personnel 
management  directives.  If  operated  by  a 
Tribe,  the  facility  shall  comply  with 
Tribal  personnel  management 
directives. 

(2)  Personnel  manual.  The 
administrator  shall  make  a  copy  of  the 
applicable  personnel  manuals  and 
regulations  available  to  every  employee. 

(3)  Staffing  requirements.  The 
administrator  shall  review  employee 
workload  annually  to  ensure  that  the 
legitimate  safety  and  security  needs  of 
staff  and  residents  are  addressed.  The 
administrator  shall  develop  and  update 
the  facility's  shift  relief  factor  annually. 

(4)  Criminal  record  check.  The 
administrator  or  designee  shall  conduct 
a  criminal  record  check  of  all  new 
employees  prior  to  employment  to 
determine  if  there  are  criminal 
convictions  that  have  a  specific  - 
relationship  to  job  performance. 

(5)  Physical  examination.  All 
employees  who  have  direct  contact  with 
residents  shall  have  a  pre-employment 
physical  examination.  There  shall  be 
provisions  for  re-examination. 

(6)  Physical  fitness.  Community 
residential  workers  shall  meet  BIA  or 
comparable  tribal  standards  for  physical 
fitness. 

(7)  Code  of  ethics.  The  facility  shall 
have  a  written  Code  of  Ethics  that 


outlines  the  professional  standards 
expected  of  all  employees  and 
recognizes  that  community  residential 
personnel  may  be  held  to  a  higher 
behavioral  standard  because  of  the 
nature  of  their  duties. 

(8)  Confidentiality.  Consultants, 
contract  personnel,  employees  of  other 
public  and  private  agencies  and 
volunteers  who  work  with  residents 
shall  a^^e  to  comply  with  the  facihty's 
policies  on  confidentiality  of 
information. 

(d)  Training  and  staff  development — 
(1)  Management  of  training  programs.  A 
qualified  employee,  who  has  received 
training  in  training  delivery  methods, 
shall  plan,  coordinate  and  supervise 
employee  and  volunteer  training 
programs.  The  administrator  shall 
identify,  evaluate  and  update  job-related 
training  needs  annually. 

(2)  Training  curriculum  approval.  The 
Chief,  Division  of  Law  Enforcement,  in 
conjunction  with  the  Indian  Police 
Academy,  shall  approve  training 
programs  and  curriculum  required  by 
these  standards. 

(3)  Outside  resources.  The  facility 
shall  support  the  integration  of  IHS- 
approved  and  other  training  with  the 
approval  of  the  administrator. 

(4)  Education  and  training.  The 
administrator  shall  encourage 
employees  to  continue  their  education 
and  training. 

(5)  Cultural  awareness.  Orientation 
training  shall  include  a  component  on 
cultural  issues  relative  to  the  local 
tribe(s). 

(6)  Community  residential  worker 
orientation  training.  All  new  full  or 
part-time  community  residential 
workers  shall  receive  the  nuinber  of 
hours  of  orientation  training 
recommended  by  the  Chief.  Division  of 
Law  Enforcement,  during  their  first  year 
of  employment.  Employees  shall 
complete  forty  of  these  hours  prior  to 
being  independently  assigned  to  work 
in  the  facility. 

(7)  Community  residential  worker  in- 
service  training.  All  full  or  part-time 
community  residential  workers  shall 
receive  an  additional  forty  hours  of  job- 
relevant  training  each  subsequent  year 
of  employment. 

(8)  Clerical  and  support  staff 
orientation  training.  All  new  clerical 
and  support  staff  who  have  minimal 
contact  with  residents  shall  receive  the 
number  of  hours  of  orientation  and 
training  recommended  by  the  Chief. 
Division  of  Law  Enforcement,  within 
their  first  year  of  employment. 

(9)  Clerical  and  support  staff  in- 
service  training.  All  clerical  artd  support 
staff  shall  receive  an  additional  sixteen 


Federal  Register  /  Vol.  59,  No.  150  /  F.-iday.  August  5.  1994  /  Proposed  Rules  40119 


hours  of  job-relevant  training  each 
subsequent  year  of  employment. 

(10)  Administrative  and-managerial 
staff  orientation  training.  New 
administrative  and  managerial  staff 
shall  receive  at  least  the  number  of 
hours  of  orientation  training 
recommended  by  the  Chief,  Division  of 
"Law  Enforcement,  within  their  first  vear 
of  employment  in  this  position. 
.    (11)  Administrative  and  manageiial 
staff  in-sen.'ice  training.  Administrative 
and  managerial  staff  shall  receive  at 
least  twenty-four  hours  of  joi)-rclevant. 
training  each  subsequent -year  of 
employment. 

(12)  Specialized  training.  At  least  one 
community  resident  worker  per  shift 
shall  be  certified  as  an  emergency 
medical  technician.  All  community 
residential  staff  who  have  contact  with 
residents  receive  training  in  advanced 
first  aid  and  CPR. 

(e)  Facility  Pecords—{  1 )  Compliance. 
The  facility  shall  comply  with'5  L'.S.C. 
.552  (the  Freedom  of  Information  Act).  5 
U.S.C.  552(a)  (the  Privacy  Act  of  1974). 
as  amended,  43  CFR  2.79(a).  or 
comparable  tribal  regulations. 
-   (2)  Records  management.  The  fac.ililv 
•shall  have  a  system  for  the  management, 
dissemination,  retrieval,  storage, 
archiving  and  (when  appropriate) 
-destruction  of  information  and 
community  residential  records. 

(3)  Law  enforcement  sensitive 
information.  Law  enforcement  sensitive 
records  and  information  shall  be  marked 
privileged.  The  administrator  or 
designee  shall  keep  these  records  in  a 
locked  cabinet  or  file  room. 

(4)  Release  of  information  and 
consent.  Residents  shall  sign  a  Release 
of  Information  Con.sent  Form  in 
compliance  with  5  U.S.C.  552(u)  (the 
Privacy  Act  of  1974)  as  amended  prior 
to  the  release  of  privileged  information. 
The  administrator  or  designee  shall 
keep  a  copy  of  the  signed  release  in  the 
resident's  record. 

(5)  Separation  of  record  contents.  The 
administrator  or  designee  shall  identify 
and  separate  contents  of  resident 
records  according  loan  established 
forniat  which,  at  a  minimum,  shall 
.separate  privileged  from  public 
information' 

(R)  Access  to  information.  The 
administrator  shall  define  clearly 
personnel  who  have  access  to  resident 
records. 

(7)  Daily  report.  The  administrator  or     " 
designee  shall  maintain  a  daily  report 
which  shall  identify: 

(i)  the  names  of  residents  in  custody, 
including  residents  on  temporary 
release  or  in  other  locations; 

(ii)  names  of  residents  admitted  and 
n'ieased;  and 


(iii)  the  number  of  days  each  resident 
has  been  in  the  facility. 

(8)  Identification  and  location  record. 
The  facility  shall  maintain  a  svstem  that 
identifies  all  residents  and  their  actual 
physical  location. 

(9)  Resident  record.  The  facility  shall 
maintain  resident  records  of  all 
residents  held  at  the  facility.  The  record 
shall  include,  but  not  be  limited  to: 

(i)  initial  intake  form: 
(ii)  a  copy  of  the  initial  detention 
booking  record  which  resulted  in  this 
placement; 

•    (iii)  case  information  from  referral 
source,  if  available; 
(iv)  ease  history  or  social  history:, 
(v)  medical  record; 
(vi)  individual  plan  or  program; 
(viij  signed  release  of  information 
forms; 

(viii)  current  employment  or 
education  data; 

(ix)  signed  acknowledgement  of 
receipt  of  program  rules  and 
di.sciplinar}'  policy;  documented  \o\:h\ 
authority  to  accept  resident; 
(x)  grievance  and  disciplina!-\  record: 
(xi)  referrals  to  other  agencies;  and 
(xii)  final  release  or  transfer  report. 
(10)  Admission  information.  The 
administrator  or  designee  shall  record 
initial  admission  information  for  each 
re.sideirt.  The  record  shall  included, 
unless  prohibited  by  statute,  at  a 
minimum: 

(i)  admission  number: 
(ii)  name  and  address: 
(iii)  date  and  place  of  birth: 
(iv)  gender; 

(v)  ethnic  origin-or  tribal  affiliation: 
(vi)  present  or  last  place  of 
employment; 

(vii)  emergency  contact  name, 
relationship,  address  and  phone 
number; 
(viii)  date  and  time  of  admission; 
(ix)  name  of  referring  agency  or 
committing  authority; 

(x)  special  medical  problems  or  needs; 
(xi)  legal  status,  including 
jurisdiction;  length  and  conditions  of 
sentence;  and 

(xii)  signature  of  both  resident  and 
employee  taking  the  information. 

(1 1)  Conducting  research.  All  research 
conducted  shall  comply  with  federal 
and  tribal  regulations  pertaining  to 
conducting  and  disseminating  research 
findings  as  well  as  professional  and 
scientific  ethics.  The  administrator. 
Agency  Superintendent  and  the  Area 
Director-shall  appro\e  all  research  prior 
to  implementation.  The  administrator 
shall  regulate  voluntary  resident 
participation  in  research. 

(f)  Citizen  involvement  and 
volunteers— U)  Volunteer  coordinator 
The  administrator  shall  encouraqe 


titizen  participation  in  volunteer 
programs  by  designating  a  staff  member 
as  volunteer  coordinator. 

(2)  Volunteer  plan.  The  volunteer 
coordinator  shall  develop  and 
implement  a  written  plan  for  volunteer 
services.  The  volunteer  coordinator  and 
administrator  shall  update  the  plan  as 
necessary  and  review  it  at  least 
annually.  The  plan  shall  include. 

(i)  lines  of  authority; 

(ii)  responsibility  and  accountabilil\ 
for  volunteer  ser\'ices; 

(iii)  procedures  for  the  screening  and 
selection  of  volunteers; 

(iv)  a  volunteer  orientation  or  training 
program,  which  is  appropriate  to  the 
nature  of  the  assignments; 

(v)  a  requirement  that  volunteers  shall 
agree  in  writing  to  abide  by  all  facilii\ 
rules,  policies,  procedures  and 
practices,  particularly  those  related  to 
security  and  confidentiality  of 
information;  and 

(vi)  a  statement  that  the  administraior 
may  discontinue  a  volunteer  activitv  at  • 
any  time  by  written  notice. 

§10.32    Physical  plant. 

(a)  Code  compliance— [I]  Buildm^i 
and  safety  code  compliance.  If  owne<i 
by  the  Bureau,  the  facilitv  shall  complv 
with  29  CFR  Part  1910.  Subparts  D.  \l. 
G  and  L.  If  owned  by  a  tribe,  the  fociiitv 
shall  comply  with  the  National  Fire 
Protection  Association  (NFP,^)  Life 
Safety  Code  101  Chapters  2.  4  through 
7,  and  16  (if  new  community  residential 
occupancy)  or  17  (if  existing  communitv 
residential  occupancy),  or  comparable 
tribal  regulations. 

(2)  Zoning.  The  facility  shall  complv 
with  applicable  zoning  and  land  use 
requirements. 

(3)  Accessibility.  The  facilitv  shall 
comply  with  25  U.S.C.  794  (the 
Rehabilitation  Act  of  1973)  as  amended. 
41  CFR  101-19.6  (Uniform  Federal 
Accessibilitv  Standards),  and  43  CFR 
Part  17.        ' 

(4)  OSHA  compliance.  The  facility 
shall  complv  with  29  CFR  Part  1910. 
Subparts  C  through  E,  G.  K,  L  and  S 
(Occupational  Health  and  Safety 
Standards)  or  comparable  tribal 
regulations.  If  other  activities  governed 
by  sections  of  29  CFR  Part  1910  not 
identified  in  this  standard  are  carried 
out  in  the  facility,  the  section(s)  of  29 
CFR  Part  1910  governing  that  activity  or 
comparable  tribal  regulations  apply 

(5)  Health  and  safety  inspection.  In 
compliance  with  29  CFR  Part  1960 
Subparts  B  through  D,  the  facility  shall 
receive  at  least  one  inspection  eat  h  year 
by  a  qualified  safety  and  health 
inspector  and  Environmental  Health 
Specialist  and/or  Sanitarian.  Any 
request  for  inspection  shall  be  directed 
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to  the  Area  Safet]  Manager  or  Officer 
through  the  Agen  cy  Superintendent. 

(6)  Furnishings  and  equipment  code 
compliance.  The  idministrator  shall 
maintain  docume  itation  by  an 
independent,  qua  lified  source  that  the 
interior  fumishin ;  materials  in  inmate 
living  areas,  exit  i  reas  and  places  of 
public  assembly  s  hall  be  in  accordance 
with  NFPA  Life  Sifety  Code  Section  &- 
5  or  comparable  t  ibal  regulations. 

(b)  Facility  orgc  nization — (1) 
Separation  from  <  etention.  When  the 
facility  is  part  of  ( r  attached  to  a 
detention  facility,  residents  shall  be 
housed  separatel)  from  detained 
inmates.  Commui  ity  residential  facility 
residents  and  det)  ined  inmates  shall  not 
use  program  and  i  ictivity  spaces  at  the 
same  time. 

(2)  Separation  t  f  males  and  females. 
The  facility  shall  )rovide  for  sight  and 
sound  separation  if  male  and  female 
residents  in  their  ;leeping.  shower  and 
toilet  areas. 

(3)  Rated  capac  'ty.  The  number  of 
residents  shall  no  exceed  the  facility's 
rated  capacity. 

(4)  Location.  Th  e  facility  shall  be 
located  convenier  tly  for  criminal  justice 
agencies,  the  heal  h  authority, 
community  agenc  es  and  residents'  legal 
representatives,  fs  milies  and  friends. 

(c)  Environmen  al  conditions — ( 1 ) 
Artificial  light  lev  fls.  Lighting  le\  eLs  in 
resident  cells  or  u  loms  shall  be  at  least 
twenty  footcandle  s  at  the  desk  and  in 
the  personal  grooiaing  areas.  Lighting 
levels  throughout  the  facility  shall  be 
appropriate  to  the  tasks  and  activities 
carried  out  in  its  s  paces.  An 
independent,  qua  ified  source  shall 
document  liehtin;  levels. 

(2)  Noise  levels.  Noise  lovels  shall  not 
exceed  seventy  dt  :ibels  in  the  daytime 
and  forty  five  dec  Dels  at  night.  An 
independent,  qua  ified  s.ource  shall 
document  noise  U  vels. 

(3)  Indoor  air  qi  ality.  Ait  circulation 
shall  be  at  least  to  i  cubic  fcot  of  outside 
or  recirculated  fill  sred  air  per  minute 
per  occupant.  An  ndependent. 
qualified  source  s  lall  document  air 
circulation. 

(4)  Use  oftobac  :o.  The  idministrator 
shall  regulate  the  ise  of  tobacco  in  the 
facility  by  staff,  re  jidents  and  the 
public. 

(5)  Heating  and  cooling.  Temperatures 
shall  be  appropria  te  to  the  summer  and 
winter  comfort  zo  les. 

(d)  Security  anc  control — (1) 
Emergency  exits,   n  compliance  with  29 
CFR  1910'37,  desi  jnated  exits  in  the 
facility  shall  pemi  it  prompt  evacuation 
of  residents  and  si  aff  members  in  an 
emergency  Facili  y  exits  shall  be 
properly  position!  d.  clear  and  distinctly 
and  permanently  narked. 


(2)  Emergency  equipment.  The  facility 
shall  have  the  equipment  necessary  to 
maintain  essential  lights  in  an 
emergency. 

(e)  New  facility  planning  process — (1) 
New  facility  planning  requirement.  All 
new  construction,  renovation  and 
expansion  projects  shall  follow  the 
Planning  of  New  Institutions  (PONI) 
process  as  required  by  25  CFR  Part  296. 

(2)  Safety  management  review.  The 
design  and  specifications  for  all  new 
construction,  renovation  and  expansion 
projects  shall  be  reviewed  by  the  Bureau 
of  Indian  Affairs  in  compliance  with  29 
CFR  1960,  Suparts  B  through  D. 

(f)  New  construction,  renovation  and 
expansion — i  i )  Single  occupancy 
requirements.  Only  one  resident  shall 
occupy  each  room  designed  for  single 
occupancy.  All  single  rooms  shall  have 
at  least  sixty  square  fe«t  of  floor  space 
of  which  no  m.ore  than  four  square  feet 
is  clo.set  or  wardrobe  space.  Each  room 
shall  have,  at  a  minimum: 

(i)  natural  light; 

(ii)  bed,  mattress,  pillow  and  bedding; 

(iii)  access  to  toilets,  wash  basins  and 
showers  with  some  degree  of  privacy: 
and  closet  or  locker  space  for  the  storage 
of  personal  items. 

(2)  Multiple  occupancy  requirements. 
Where  used,  multiple  occupancy  rooms 
shall  provide: 

(i)  a  minimum  of  sixty  square  feet  of 
floor  space  per  occupant  in  the  sleeping 
area  of  which  no  more  than  four  square 
feet  is  closet  or  wardrobe  space; 

(ii)  natural  light: 

(iii)  access  to  toilets,  washbasins  and 
showers,  with  some  degree  of  privacy; 
and 

(iv)  some  degree  of  privacy  in  the 
sleeping  area. 

(3,  Space,  furnishings  and  conditions 
for  dayrooms.  The  facility  shall  provide 
dayroom  space  sufficient  for  facility 
residents.  The  dayroom  shall  provides: 

(i)  natural  light; 

(ii)  a  minimum  of  thirty-five  square 
feet  of  space  per  resident:  and 

(iii)  seating  and  writing  surfaces, 
sufficient  for  the  number  of  residents 
who  use  the  dayroom. 

(4)  Toilets.  The  facility  shall  provide 
operable  toilets  at  a  minimum  ratio  of 
one  for  every  twelve  residents  in  male 
facilities  and  one  for  every  eight 
residents  in  female  facilities.  Urinals 
may  be  substituted  for  up  to  one-half  of 
the  toilets  in  male  facilities.  All  housing 
units  with  three  or  more  residents  shall 
have  two  toilets. 

(5)  Wash  basins.  Residents  shall  have 
access  to  operable  wash  basins  with  hot 
and  cold  running  water  in  the  housing 
units  at  a  minimum  ratio  of  one  ba.sin 
for  every  twelve  occupants. 

(ti)  Showers.  Residents  shall  have 
access  to  operable  showers  with 


temperature-controlled  hot  and  cold 
running  water  at  a  minimum  of  one 
shower  for  every  eight  residents.  Water 
for  showers  shall  be  thermostatically 
controlled  to  temperatures  ranging  from, 
one  hundred  degrees  to  one  hundred- 
twenty  degrees  Fahrenheit. 

(7)  Housing  for  the  disabled.  Disabled 
residents  shall  be  housed  in  a  manner 
that  provides  for  their  safety  in       . 
compliance  with  25  LJ.S.C.  794  (the 
Rehabilitation  Act  of  1973)  as  amended, 
41  CFR  101-19.6  (Uniform  Federal 
.Accessibility  Standards),  and  43  CFR 
Part  17,  yet  prevents  their  being 
discriminated  against  in  their  use  of  the 
facility. 

(8)  Exercise  and  recreation  areas.  The 
facility  shall  provide  access  to  outdoor, 
covered  or  enclosed  exercise  areas. 
Outdoor  exercise  areas  shall  provide  a 
minimum  of  one  thousand  five  hundred 
square  feet  of  unencumbered  space; 
covered  and  enclosed  exercise  areas 
shall  provide  a  minimum  of  one 
thousand  square  feet  of  unencumbered 
space.  Exercise  areas  shall  be  adequate 
in  size  and  type  to  ensure  that  each 
resident  shall  be  offered  at  least  one 
hour  of  access  daily  regardless  of  ' 
climatic  conditions. 

(9)  Maiti  purpose  and  interview 
rooms.  The  facility  shall  provide  a 
minimum  of  one  accessible  multi- 
purpose room  and  one  accessible 
interview  room. 

(10)  Visiting  spaces.  The  facility  shall 
provide  space  and  furnishings  for  group 
activities  and  visits.  The  space  shall 
allow  contact  between  residents  and 
visitors. 

(11)  Food  service  spaces.  When  the 
facility  provides  for  food  preparation,  it 
shall  have  adequate  space  for  food 
processing,  storage,  refrigeration  and 
sanitatian.  Toilet  and  wash  basin 
facilities  shall  be  available  to  food 
ser.'ice  persormel  and  residents  in  the 
vicinity  of  the  food  preparation  area. 
The  square  footage  uf  the  kitchen  shall 
be  appropriate  to  the  needs  of  the 
facility.  The  facility  shall  provide-n 
dining  area  with  a  minimum  of  hfteen 
square  feet  per  occupant. 

(12)  Storage  spaces.  The  facility  shall 
provide  the  following  storage  spaces: 

(i)  a  secure, Well-ventilated  janitor 
closet,  which  includes  sink  and 
adequate  space  for  the  storage  of 
cleaning  implements  and  supplies; 

(ii)  secure  storage  for  flammable,  toxic 
and  caustic  items;  and 

(iii)  storage  space  for  resident 
clothing,  bedding,  mattresses,  personal 
hygiene  items  and  facility  supplies. 

(13)  Laundry.  The  facility  shall  have, 
a  minimum  of  one  operable  washer  and 
one  operable  dryer,  appropriate  to  the 


Federal  Register  /  Vol  59.  No.  150  /  Friday,  August  5.  1994  /  Proposed  Rules 


40121 


level  of  use,  or  equivalent  laundry 
services  available  in  the  community. 

(14)  Medication  storage.  The  facility 
shall  provide  spat»  for  the  sncure 
storage  of  medications  kept  in  tht> 
facility. 

(15)  Stuff  toilets.  The  facihty  shall 
provide  staff  toilets  that  residents  shall 
not  use. 

(IB)  Public  spaces.  The  facility  shall 
provide  public  restroom(s)  and  a  visitor 
waiting  or  entry  with  an  adequate 
number  of  seats  to  acxommodate 
anticipated  visitors  outside  rnsidenl 
living  areas. 

(17)  Administration.  The  facility  shall 
provide  adt^uate  space  for  its 
administrative  fimctions.  This  spate 
shall  include  an  office  for  the 
administrator,  work  space  for  clerical 
staff,  space  for  duphcation  of  copies, 
supply  and  equipment  storage,  space  for 
storage  of  facility  records  and  space  for 
makings. 

(18)  Staff.  The  facility  shall  provide 
adequate  space  for  sta,''f  assigned  to 
work  in  the  fJarJlity.  These  spact.>s 
include  an  area  in  which  they  can  stonj 
personal  property,  change  clotlies  and 
shower,  and  an  area  in  which  training, 
meetings,  briefings  and  breaks  can 
occur. 

(19)  Mechanical  The  facihty  shall 
provide  separate  and  adequate  space  for 
mechanical  sy.stems  and  equipment. 

§'10.33    Institutional  operattons. 

-  (a)  Security  and  control— { 1 )  Full 
coverage  of  posts.  At  least  one  staff 
person  shall  be  on  the  facility  premises, 
awiike.  available  and  responsible  to 
residents'  needs  twenty-four  hoiu^  a 
diiy.  The  staffing  pattern  of  the  facility 
shall  concentrate  staff  at  the  times  w  hen 
most  residents  are  in  the  facility. 

(2)  Supervision  of  coed  activities. 
Facility  staff  shall  superv^ise  male  and 
female  residents  in  coed  activities  and 
spaces  continuously  and  direitlv. 

(3)  Male  and  female  staff  requirement. 
When  both  males  and  females  are 
housed  in  the  facihty,  at  least  one  mule 
and  f{  male  staff  inemb(?r. shall  bt  on 
duty  at  all  times. 

(4)  Frohibited  .'supervision,  hio 
r«sident  or  group  of  residents  shall  b« 
given  control  or  authority  Over  other 
residents. 

(5)  Counts.  The  facility  shall  have  a 
system  to  physically  count  residents 
that  includes  strict  account;ibiIi!v  for 
re.sidpnts  assigned  to  work  and    ~ 
edu»;atiun  release  and  other  appru\  ed 
temponiry  releases. 

(6)  Movement.  Community  resid(?ntial 
staff  shall  regulate  all  resident 
movement  outside  the  facility. 

(7)  Transportation  of  residents.  The 
.Hlmiiiistrator  shall  govern  the  s;ife  and 


secure  transportation  of  residents 
outside  the  facility. 

(8)  Use  of  vehicles.  The  administrator 
shall  govern  the  use  of  departmental 
and  personal  vehicles  for  official 
purposes  and  shall  prohibit  the  us*-  of 
personal  vehicles  for  transportation  of 
residents. 

(9)  Shift  activity  log.  The  facility  shall 
maintain  a  written  record  of  the 
following: 

(i)  personnel  on  duty; 
(ii)  resident  population  at  the 
beginning  and  end  of  each  shift; 
(iii)  record  of  counts  taken: 
(iv)  shift  activities;  and 
(v)  unusual  occurrences  or  incidents. 

(10)  Weekly  inspection.  The 
administrator  or  ilcsignee  shall  inspect 
all  facility  spaces  and  equipment  at  least 
weekly,  to  determine  the  status  of  all 
security  items  and  the  sanitary 
condition  of  the  facility.  The 
administrator  or  designee  shall 
document  the  inspection  and  initiate 
corrective  action  if  needed. 

U^)  Monthly  inspection.  Thi' 
administrator  shall  inspect  all  areas  of 
the  facility  at  least  monthly  to 
determine  the  status  of  all  safety  items, 
determine  the  sanitary  condition  of  the 
facility,  document  the  inspection  and 
initiate  corrective  action  if  needed. 

(12)  Fire  safety  inspection.  A  qualified 
fire  protection  specialist  shall  inspect 
the  facility  to  test  the  fire  suppression 
and  detection  system,  equipment  and 
facilitv  training  in  compliance  with  29 
CFR  r910.3R(d),  1910.37(m).  ]910.37(n). 
1910.38,  and  29  CFR  1960,  Subpart  D. 

(13)  Use  of  restraints.  Staff  shall  use 
instruments  of  restraint  are  only  us<»d  as 
a  precaution  against  escape  during 
transfer.  .Staff  shall  use  restraints  during 
transfer  only  with  the  approval  of  the 
administrator  or  designee  and  only  for 
the  amount  of  time  that  is  absolutely 
necessary. 

(14)  Contraband  control.  The 
administrator  shall  provide  for  searches 
of  facilities  and  residents  to  rontrt)) 
contraband  and  to  provide  for  its 
disposition.  When  a  new  crime  is 
suspetied,  the  administrator  shall  be 
notified.  The  administrator  vh;ill 
maintain  and  make  available  to  the 
appropriate  authorities  all  evidence. 

(15)  Visual  inspections.  Tr .lined  staff 
shall  conduct  visual  insp(!Ctions  of 
unclothed  residents  only  when  there  is 
a  reasonable  belief  that  the  resident  is 
carrying  contraband  or  other  prohibited 
material  or  at  the  time  of  admission  if 
the  n>sidnnf  is  admitted  from  the 
community.  Trained  staff  of  the  s.ime 
sex  as  the  resident  shall  conduct  all 
visual  inspections  in  privafp. 

(10)  Key  and  tool  control.  The 
administrator  shall  govern  the  control. 


issuance,  use  and  storage  of  kejs,  tijols 
and  culinary  and  medical  equipment. 

(17)  Use  of  force  and  firearms.  Tlie 
facility  shall  comply  with  25  CFR 
11.304  uiih  regard  to  the  use  of  funv, 
firearms,  chemical  agents,  or  anv  other 
weapon.  The  administrator  shall 
prohibit  the  presence  of  firearms  (if  .uiy 
kind  within  the  facility  or  on  its 
grounds. 

(b)  Safety  and  emergency 
procedures— [■[]  Fire  prevention.  Tht; 
administrator  shall  govern  the  storai^-' 
and  use  of  all  flammable,  toxic  and 
caustic  materials,  the  use  of  non- 
combu.stible  receptacles  for  smoking 
materials,  the  amount  of  persona!  iti  ms. 
including  reading  materials,  which 
residents  may  keep  in  their  living  unit- 
and  the  amount  and  location  of  iti-ms 
.stored  in  the  facility. 

(2)  Preventive  maintenance.  The. 
administrator  or  designee  shall  rlv,  <)iij. 
a  written  plan  for  preventive 
maintenance  of  the  facihty.  The 
administrator  shall  review  the  pLji 
annually  and  update  it  as  needed.  H 
trihally  operated,  the  plan  shall  be 
supported  by  a  Memorandum  of 
Agreement  between  the  tribe  and  th« 
Agency. 

(3)  Evacuation  plan.  The 
adininistrator  .shall  develop  a  written 
evacuation  plan  prepared  in  case  of  firt 
or  major  emergencj'.  The  plan  shall 
iinnply  with  29  CFR  1910.38  or 
comparable  tribal  code.  The  applicable 
Safety  Officer  or  designee  shall  review    . 
and  approve  the  plan  initially  and 
armually  The  administrator  shall 
update  and  rei.ssue  the  plan  if  net  i-.>s,:rv 
The  plan  shall  include: 

(») location  of  fioor  plans; 

(ii)  use  of  exit  signs  and  dirtttiui.ril 
arrows  for  traffic  flow; 

(iii)  location  of  a  publicly  posttii  pl..n 

(iv)  at  least  quarterly  drills  in  all 
fac  ilily  locations;  and 

(v)  coordination  with  the  fire 
deuartment  which  ser\  ict*s  the  f.rciiitv 

(4)  FiiuTi^ency  plans.The 
administrator  or  designee  shall  develop 
written  plans  that  specify  procwliires  Jo 
be  followed  in  emergencv  situations 
The  administrator  shall  make  th«'>e 
plans  available  to  applicable  personnel 
and  shall  review  and  update  Ibem  at 
least  annually.  All  facility  personnel 
shall  lie  tiainwd  in  the  implemenfatio.i 
«»f  thesi!  pl.ins.  Emergenity  situations 
shall  include,  but  not  be  limittHl  In 

(i)  riots  and  distuihances; 

(ii)  hunger  strikes: 

(iii)  hosta;.;e  situations; 

(iv)  work  stoppages: 

(v)  unattejidod  deaths,  includint: 
suci  o.ssful  suicides; 

(vi)  attempteii  suicides; 

(vii)  escapes  and  unauthorized 
absences;  and 
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(viii)  other  tl  reats  to  the  security  of 
the  facility. 

(5)  Incident  i  eporting.  The 
administrator  s  lall  require  the 
immediate  rep(  irting  of  all  incidents  that 
result  in  physic  al  hann  to  any  person, 
threaten  the  sa  ety  of  any  person,  result 
in  the  need  for  jmergency  care,  result  in 
damage  to  the   icility  or  facility 
property,  threa  en  the  security  of  the 
facility,  or  invc  Ive  the  commission  of  a 
criminal  offens  j.  The  administrator 
shall  forward  tJ  le  reports  to  the  Agency 
Superintendeni  through  the  appropriate 
chain  of  conuni  ind. 

(6)  Medical  ti  eatwent  (incident).  The 
administrator  o  r  designee  shall  ensure 
that  all  persons  injured  in  an  incident 
receive  an  imm  sdiate  medical 
examination  an  d  treatment. 

(7)  Notificati  m  of  family.  The 
administrator  s  lall  provide  for  the 
notification  of  ]  tersons  designated  by  the 
resident  in  the  svent  of  serious  illness, 
injury  c>r  death 

(c)  Rules  and  discipline — (1)  Rules  of 
conduct.  The  administrator  shall 
develop  writter  rules  of  resident 
conduct  that  sp  3cify  acts  prohibited 
within  the  facil  ty  and  penalties  that 
may  be  impose(   for  various  degrees  of 
violations.  The  administrator  or 
designee  shall  {  rovide  these  to  all 
residents  and  s  lall  ensure  that  all 
residents  under  stand  them.  All 
personnel  who  leal  with  residents  shall 
receive  sufficiei  it  training  prior  to 
working  in  the  acility  to  be  thoroughly 
familiar  with  th  s  rules  of  resident 
conduct,  the  saj  ictions  available  and  the 
rationale  for  the  rules.  The 
administrator  s  lall  review  the  written 
rules  of  residen  conduct  annually  and 
update  them,  if  necessary,  to  ensure  that 
they  are  consist  ;nt  with  constitutional 
and  legal  princi  ales  as  well  as  BIA  and 
tribal  standards  and  codes. 

(2)  Minor  infi  ictions.  The 
administrator  s  .all  provide  guidelines 
for  the  informal  resolution  of  minor 
resident  misbeh  avior. 

(3)  Grievance  procedure.  The 
administrator  o  designee  shall  make  a 
written  grievani  e  procedure  available  to 
all  residents.  Tl  e  procedure  shall 
include  at  least  Dne  level  of  appeal.         • 

(4)  Criminal  v  iolations.  In  instances  in 
which  a  resider  t  is  alleged  to  have 
committed  a  cri  ne,  the  administrator  or 
designee  shall  r  jfer  the  case  to  the 
appropriate  law  enforcement  officials 
for  possible  pro  lecution. 

(5)  Discipiina  y  reports.  When  rule 
violations  requi  e  formal  resolution, 
staff  members  s  lall  prepare  a 
disciplinary  rep  Dii  and  forward  it  to  the 
administrator  oi  designee.  The 
disciplinary  report  shall  include,  but  is 
not  hmited  to: 


(i)  specific  rules  violated; 

(ii)  a  formal  statement  of  the  charge(s); 

(iii)  an  explanation  of  the  event, 
which  shall  include  who  was  involved, 
what  transpired  and  the  time  and 
location  of  the  occurrence; 

(iv)  unusual  resident  behavior; 

(v)  staff  witnesses; 

(vi)  disposition  of  any  physical 
evidence; 

(vii)  any  immediate  action  taken, 
including  the  use  of  force;  and 

(viii)  reporting  staff  member's 
signature;  and 

(ix)  date  and  time  the  report  is  made. 

(6)  Disciplinary  process.  Residents 
shall  receive  notification  of  the  rules 
violated,  a  formal  statement  of  the 
charge,  a  description  of  the  incident  and 
notice  of  the  date  and  time  of  hearing. 
The  administrator  or  designee  shall 
advise  residents  of  their  rights  to  be 
present  at  the  hearing,  to  call  witnesses 
on  their  behalf,  to  make  a  statement,  to 
present  documentary  evidence,  and  to 
ask  for  assistance  from  staff  in 
representing  them  at  the  hearing.  An 
impartial  person  or  panel  of  persons 
shall  conduct  the  hearing. 

(7)  Immediate  removal  from  program 
for  disciplinary  reasons.  The 
administrator  shall  provide  for  the 
immediate  return  of  a  resident  for  an 
alleged  disciplinary  violation  to  a  secure 
facility  if  the  safety  of  the  resident,  other 
residents,  staff  or  the  security  of  the 
facility  is  at  stake. 

(8)  Disciplinary  detention.  The 
administrator  shall  remove  residents 
from  program  for  a  disciplinary 
violation  only  after  a  hearing. 

(9)  Record  of  disciplinary  hearing. 
The  persons  conducting  the  disciplinary 
hearing  shall  make  a  written  copy  of  the 
decision  and  its  disposition  and  shall 
provide  copies  to  the  resident  and  the 
administrators  of  the  secure  and 
community  residential  facilities  for 
review,  Residents  shall  have  the  right  to 
appeal  the  decision  to  the  administrator 
of  the  community  residential  facility  or 
the  next  level  of  authority.  The 
disciplinary  report  shall  be  removed 
from  all  files  of  residents  found  not 
guilty  of  an  alleged  rule  violation. 

(d)  Removal  from  program — (1) 
Emergnncy  removal.  Pursuant  to  a 
placement  order,  the  administrator  of 
the  facility  or  designee  can  order 
immediate  removal  from  program  and 
return  to  a  secure  facility  when  it  is 
necessary  to  protect  the  resident  or 
others.  The  immediate  supervisor  of  the 
person  ordering  removal  from  program 
or  the  contracting  officer  shall  review 
this  action  within  three  working  days. 

(2)  Return  to  program.  The 
administrator  or  designee  shall  use  a 


review  process  to  reinstate  a  resident 
who  has  been  removed  fi-om  program. 

(e)  Resident  rights — (1)  Access  to 
courts,  counsel  and  legal  materials. 
Residents  shall  have  the  right  to  have 
access  to  attorneys,  legal 
representatives,  the  courts  and  legal 
materials  and  to  address  uncensored 
communications  to  governmental 
authorities. 

(2)  Freedom  from  discrimination. 
Residents  shall  have  the  right  to  be  free 
from  discrimination  based  on  race, 
religion,  national  origin,  tribal 
affiliation,  sex,  disability,  political 
beliefs,  favoritism  or  nepotism. 
Residents  shall  have  the  right  to  equal 
access  to  programs  and  work 
assignments  as  provided  in  the 
classification  program. 

(3)  Equal  access  for  women.  Male  and 
female  residents  shall  have  the  right  to 
equal  access  to  programs  and  services. 

(4)  Right  to  communicate.  Residents 
shall  have  the  right  to  receive  visits  and 
to  communicate  or  correspond  with 
persons  or  organizations,  subject  only  to 
the  limitations  necessary  to  maintain 
order  and  security. 

(5)  Protection  from  harm.  Residents 
shall  have  the  right  to  protection  from 
personal  abuse,  corporal  punishment, 
personal  injury,  disease,  property 
damage  and  harassment,  by  either  staff 
or  residents. 

(6)  Freedom  of  personal  grooming. 
Residents  shall  have  the  right  to    ' 
determine  the  length  and  style  of  scalp 
or  facial  hair,  unless  health  and  safety 
reasons  exist. 

(7)  Treatment.  Residents  shall  have 
the  right  to  medical,  dental,  mental 
health  and  substance  abuse  treatment 
and  rehabilitative  services  as  directed 
by  the  health  authority. 

(f)  Admission-^[l)  Admission 
policies.  The  facility  sha"!l  have  clearly 
defined  UTittcn  procedures  governing 
admission. 

(2)  Documentation  of  commitment. 
Court  order,  statute  or 'compact  shall 
document  legal  commitment  authority. 

(3)  Notification  of  non-acceptance. 
The  administrator  or  designee  shall 
advise  the  referring  agency  when  a 
prospective  resident  is  not  accepted  into 
the  program,  citing  specific  reasons. 

(4)  Admission  criteria.  The 
administrator  shall  distribute  a  copy  of 
admission  policies  and  criteria  to 
referring  agencies  and  interested  parties. 

(5)  Admission  process.  Written 
procedures  for  admitting  new  residents 
shall  include,  at  a  minimum: 

(i)  verification  of  court  commitment 
papers  or  other  legal  documentation  for 
placement; 

(ii)  inventory  of  clothing  and  personal 
property  taken  into  the  facility; 
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(iii)  receipt  of  heahh  record  if 
r»M]ijired  because  of  transfer: 

(iv)  completion  of  admission  form  as 
required  by  these  standards: 

(v)  orientation;  and 

(vi)  assignment  to  a  room. 

(6)  Suicide  screening.  The 
administrator  or  designee  shall  ensure 
that  all  residents  hove  been  screened  for 
suicide  risk  prior  to  acceptance  in  the 
(ommunity  residential  program. 

(7)  Orientation.  All  newly  admitted 
residents  shall  receive  written  or  oral 
information  in  the  language  they 
understand.  The  admitting  officer  shall 
document  completion  of  orientation  by 
a  statement  that  shall  be  signed  and 
da!ed  by  the  resident  and  employee. 
The  orientation  shall  include,  but  not  be 
limited  to: 

(i)  resident  rules  of  conduct  and 
potential  disciplinary  actions  thai  may 
be  taken. 

(ii)  programs  and  serxices  avail.ihle  in 
ihe  facility  or  community; 

(ill)  procedures  for  accessing  health 
(.are  ser\ices;  and 

(iv)  resident  rights  and  privileges. 

(8)  Personal  property  inventory.  The 
admitting  employee  shall  complete  a 
written,  itemized  inventory  of  all 
personal  property  of  newly  adniirted 
residents.  The  resident  shall  sign  a 
waiver  of  liability  for  all  personal 
property  taken  into  the  facihty- 

(9)  Regulation  of  resident  property. 
The  administrator  or  designee  shall 
identify  personal  property  that  residents 
may  receive  or  keep  in  their  possession 
while  in  the  facility,  the  sources  from 

'  which  these  items  may  be  obtained  and 
how  these  items  are  received  and- 
inspected. 

(g)  Classificatior>—(\)  Clabsifiration  . 
policy.  The  administrator  or  designee 
shall  screen  all  residents  and  classify 
them  as  appropriate  for  community 
residential  status  prior  to  placement  in 
the  community  residential  facility.  The 
administrator  or  designee  shall  review 
these  poUcies  and  procedures  annually 
and  update  them  as  necessary. 

(2)  Prohibited  segregations.  The 
administrator  shall  prohibit  the 
segregation  of  residents  by  race,  color, 
creed,  tribal  affiliation,  national  origin, 
political  beliefs,  nepotism,  favoritism  or 
other  prohibited  criteria. 

( h )  Food  senice — ( 1 )  Food  service 
records.  At  a  minimum,  the  facility  shall 
maintain  records  of  the  number  of  meals 
ser\ed  to  the  resident  population,  the 
expenditures  for  food  supplies  and 
menus  (planned  and  as  served). 

(2)  Dietary  allowances.  The  facility 
shall  document  that  a  registered 
dietician  reviews  dietary  allowance  at 
least  aiuiually  to  ensure  compliance 
with  nationally  recommended  food 


allowances.  A  diet  manual,  approved  by 
a  registered  dietician,  shall  guide 
dietan'  allowances,  including  special 
diets. 

(3)  .\/pnu  planning.  The  administrator 
or  designee  shall  plan,  date  and  make 
all  menus  available  for  review  at  least 
one  week  in  advance.  The  administrator 
or  designee  shall  make  notations  of  any 
substitutions,  which  shall  be  of  equal 
nutritional  value,  in  the  meals  actually 
served.  The  administrator  or  designee 
shall  consider  Native  American  food 
preferences  in  menu  planning.  Tlie 
administrator  or  designee  shall  direcl 
that  menu  evaluations  shall  be 
conducted  at  least  quarterly  to  verify 
adherence  to  the  nationally 
rerommpnd*»d  basic  dailv  ser\'ings. 

(4)  Medical  special  diets.  The  ' 
adiiiinistralor  or  designee  shall  provide 
for  sfxicial  diets  that  are  prescribed  by  " 
appropriate  medical  or  dental 
personnel 

(5)  Religious  preference  special  diets. 
The  administrator  or  designee  shall 
provide  for  special  diets  for  residents 
whose  behefs  require  adherence  to 
n-ligious  dietary  laws.  ~ 

(6)  Food  and  discipline.  The 
administrator  shall  prohibit  the  use  of 
fixxl  as  a  disciplinary-  measiue. 

(7)  Health  protection.  Food  service 
facilities  and  equipment  shall  meet 
health  and  safety  standards.  Food 
service  per'ionnel  and  residents  working 
in  the  food  service  area  shall  comply 
with  applicable  health  regulations,  the 
administrator  or  designee  shall 
document  compliance  with  health  and 
safety  regulations,  including  but  not 
limited  to,  a  pre-assigrunent  medical 
examination. 

(8J  Inspections  of  food  products.  The 
appropriate  government  agency  shall 
inspect  and  approve  food  products  that 
are  grown  or  produced  within  the 
sy.stem.  The  administrator  or  designee 
shall  implement  a  distribution  system 
that  ensures  prompt  delivery  of 
foodstuffs. 

(9)  Inspection  of  food  service  area. 
The  administrator  or  designee  shall 
conduct  a  weekly  inspection  of  all  food 
ser\ice  areas  and  equipment  to  ensure 
that  they  are  sanitary,  that  all  food 
storage  areas  are  temperature  controlled, 
and  that  food  service  p>ersonnel  have 
made  daily  checks  of  refrigerator  and 
water  temperatures. 

(10)  Meal  senice.  The  facility  shall 
serve  meals  under  the  direct  supervision 
of  staff.  The  facility  shall  provide  at 
least  three  meals,  of  whttb  two  shall  be 
hot,  ser\ed  at  regular  meal  times  during 
each  twenty-four  hour  period,  with  no 
more  than  fourteen  hours  between  the 
evening  meal  and  breakfast.  Provided 
that  basic  nutritional  goals  are  met. 


variations  may  be  allowed  based  on 
weekend  and  holiday  food  servitv 
demands. 

(i)  Sanitation  and hygiene^-l\)  Wnttr 
supply.  The  administrator  shall 
maintain  dociunentation  that  the  entity 
which  provides  the  facility's  water 
source,  supply,  storage  and  distribution 
system  meets  the  requirements  of  42 
i;.S.C.  300g-6  (the  Safe  Drinking  W.^lor 
Act). 

(2)  Sewage  system.  The  administrator 
shall  maintain  documentation  that 
entity  wbi(,h  provides  the  facility's 
sewagp  system  complies  with  33  V.H.C 
125]  e?  seq  (the  Clean  Water  Act  of 
1977). 

(3)  Sanitation  plan.  Theadministratdr 
or  designee,  in  cooperation  uith  the  BIA 
or  trilial  maintenance  program,  shall 
develop  a  written  housekeeping  plan  Im 
all  areas  of  the  physical  plant,  the 
administrator  or  designee  shall  update 
the  plan  as  needed  and  review  it  at  legist 
annually.  The  plan  shall  provide  Cir 

•  daily  housekeeping  and  regular 
maintenance  by  assigning  specific 
duties  to  staff,  residents  apd  BLA  or 
tribal  Facility  Maintenance.  The  pl^ii 
shall  require  that: 

(i)  Fatility  floors  be  kept  clean,  dry 
and  free  of  hazardous  substances; 

(ii)  A  qualified  person  conduct 
monthly  inspections  to  control  vprmin 
and  pests; 

(iii)  Solid  and  liquid  wastes  lie 
disposed  of  properly; 

(iv)  Clean,  suitable  and  presentable 
bedding.  liaens.  towels  and  (if 
applicable)  clothing  be  issued  to  new 
residents  and  exchanged  on  at  le^vt  3 
weekly  basis; 

(v)  Necessary  cleaning  and  storage  of 
resident  personal  clothing  be  providi'd; 

(vi)  Articles  needed  for  personal 
hygiene  be  furnished;  and 

(vii)  Suffiriont  facilities  in  th« 
housing  areas  to  permit  residents  to 
shower  or  bathe  on  admission  to  the 
facility  and  daily  thereafter. 

(4)  Special  chthing  issue.  The  facility 
shall  provide  for  the  issue  of  special 
and.  where  appropriate,  protective 
clothing  and  equipment  to  residents 
participating  in  special  work 
assignments.  Such  clothing  shall  be 
available  in  quantities  that  ponnil 
exchange  as  frequently  as  the  work 
assignment  requires. 

(5)  Hair  care  The  administrator  or 
designee  shall  allow  residents  to  arrange 
for  hair  cutting  services. 

(j)  Health  core— (1)  Written  health 
care  plan.  A  written  plan  shall  provide 
for  the  delivery  of  health  care  servit-es, 
including  medical,  dental,  mental 
health  and  substeince  abuse  treatment, 
under  the  control  of  a  designated  health 
authority.  The  plan  shall  include  the 
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(iv)  Recognition  of  chronic  illness; 

(v)  Administration  of  first  aid  and 
cardiopulmonary  resuscitation  (CPR): 

(vi)  Methods  of  obtaining  assistance 
from  the  health  care  provider; 

(vii)  Recognition  oi  signs  and 
symptoms  of  and  management  of 
residents  with  mental  illness, 
retardation,  emotional  disturbance, 
chemical  dependency  and  suicidal 
behavior;  and 

(viii)  Procedures  for  patient  transfers 
to  appropriate  medical  facilities  or 
health  care  providers. 

(9)  Sick  call.  The  administrator  or 
designee  shall  provide  for  the  collection 
and  referral  of  resident  requests  for 
health  care.  The  facility  shall  have  a 
system  of  sick  call  in-house  or  at  the 
health  care  facility.  The  system  shall 
include  provision  for  referral  of 
residents  by  staff  for  medical  or  other 
behavioral  health  evaluation,  i.e.  mental 
health,  substance  abuse,  suicide.  Sick 
call  shall  be  held  no  less  than  once  per 
week. 

(10)  Twenty-four-hour  emergency 
care.  The  administrator  and  health 
authority  shall  develop  a  written  plan 
for  the  provision  of  twenty-four  hour 
emergency  medical,  dental  and  mental 
health  care.  The  administrator  and  the 
health  authority  shall  update  the  plan  as 
needed  and  shall  review  it  at  least 
annually.  At  a  minimum,  the  plan  shall 
include: 

(i)  Emergency  evacuation  of  the 
resident  from  the  facility; 

(ii)  Emergency  evaluation  of  the 
resident  for  medical  or  mental  health 
problems; 

(iii)  Use  of  an  emergency  medical 
vehicle; 

(iv)  Use  of  one  or  more  designated 
hospital,  clinic,  emergency  on-call 
physician,  dentist,  psychiatrist, 
qualified  psychologist  or  othenvise 
qualified  clinician;  and 

(v)  Procedures  that  provide  for  the 
immediate  transfer  of  residents  when 
appropriate. 

(11)  Health  care  treatment.  Health 
care  staff  or  health-trained  community 
residential  staff  shall  perform  treatment 
pursuant  to  WTitten  direct  orders  by 
personnel  authorized  by  law  to  give 
such  orders. 

(12)  Licensure  requirements.  The 
health  authority  shall  comply  with  all 
applicable  federal  law,  licensure 
requirements,  rules,  regulations  and 
medical  protocols  in  the  delivery  of 
health  care  serv  ices  to  the  resident 
population. 

(13)  Traditional  practitioners.  The 
facility  shall  allow  residents  to 
participate  in  or  receive  traditional 
healing  ceremonies  and  to  use 
traditional  healing  methods,  limited 


only  to  the  degree  necessary  to  preserve 
institutional  security  and  order. 

(14)  Prohibited  use  of  residents. 
Residents  shall  not  perform  direct 
patient  services,  schedule  health  care 
appointments,  determine  access  of  other 
residents  to  health  care  services,  access 
to  first  aid  kits,  handle  or  have  access 

to  surgical  instnunents,  syringes, 
needles,  medications,  or  health  records, 
or  operate  equipment  for  which  they  are 
not  trained. 

(15)  Management  of  medications.  The 
administrator  and  health  authority  shall 
provide  for  the  proper  management  of 
individual  doses  of  medications  kept  in 
the  facility.  The  administrator  and 
health  authority  shall  review  the  policy 
annually  and  update  it  as  needed. 

(16)  Administration  of  medications. 
The  administrator  or  designee  shall 
ensure  that  persons  administering 
medications  have  received  training 
appropriate  to  their  assignment. 
Employees  shall  administer  medications 
according  to  direct  or  physician  orders 
and  shall  record  the  administration  of 
medications  in  a  manner  and  on  a  form 
approved  by  the  responsible  physician. 

(1 7)  Preliminary  health  care 
screening.  The  administrator  or 
designee  shall  ensure  that  all  residents 
have  received  a  health  screening 
interview  prior  to  acceptance  into  th« 
community  residential  program. 

(18)  Health  appraisal.  The  health 
authority  shall  provide  a  health 
appraisal  for  each  resident  is  provided 
within  fourteen  days  of  admission 
unless  there  is  documentation  that  the 
resident  has  had  an  appraisal  within 
thirty  days  prior  to  admission  to  the 
facility.  A  health-trained  professional  or 
otherwise  qualified  personnel  shall 
collect  health  history  and  vital  signs. 
Only  qualified  health  care  personnel 
shall  collect  other  data.  The  health 
appraisal  shall  include: 

(i)  Review  of  the  transferred  health 
record  and/or  health  screening; 

(ii)  Screening  for  diet  counseling  for 
medical  reasons; 

(iii)  Collection  of  additional  data  to 
complete  the  medical,  dental, 
psychiatric  and  immunization  histories, 
if  not  already  available; 

(iv)  Recording  of  height,  weight, 
pulse,  blood  pressure  and  temperature, 
if  not  already  available; 

(v)  Administration  of  laboratory  and 
other  tests  and  examinations  as 
appropriate,  if  medically  indicated; 

(vi)  Notation  of  additional  comments 
as  needed;  and 

(vii)  Initiation  of  therapy  as 
appropriate. 

(19)  Health  examination.  Qualified 
health  care  personnel  shall  complete  a 
health  e.xamina  tion  for  each  resident 
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within  thirty  days  of  admission.  The 
examination  shall  include: 

(i)  A  "hands-on"  examination  by  an 
appropriately  licensed  health  care 
professional: 

(ii)  Dental  screening,  hygiene  and 
treatment  when  the  health  of  the 
resident  would  be  adverselv  affected; 
and 

(iii)  Additional  health  care  serv  ices  as 
indicated  by  qualified  health  care 
personnel. 

(20)  First  aid  kJts.-The  administrator 
shall  ensure  that  first  aid  kits  are 
available  in  designated  areas  of  the 
facility  ag  determined  by  the  Safetv 
Officer  during  the  annual  inspection. 
The  health  care  provider  shall 
determine  the  appropriate  content  of 
first  aid  kits. 

(21)  Special  medical  programs.  The 
health  authority  shall  provide 
specialized  health  education  and 
treatment  programs,  including,  but  not 
limited  to.  personal  hygiene,  diet  and 
exercise,  family  planning, 
communicable  diseases,  including 
sexually  transmitted  diseases  and 
substance  abuse  education,  prevention, 
intervention  and  treatment. 

(22)  Detoxification.  The  administrator 
and  health  authority  shall  develop  a 
UTitten  plan  to  guide  the  clinical 
management  of  chemically  dependent 
residents.  The  plan  shall  spetifv  the 
process  for  involving  the  health 
anthority  and  the  substance  abuse 
program  on  both  a  continuing  and  crisis 
intervention  basis.  The  plan  shall 
include: 

(i)  Completion  of  assessment  prior  to 
admission  into  the  program: 

(ii)  Validation  that  the  individual  only 
requires  non-pharmacologicallv 
supported  care; 

(iii)  Integration  of  individual 
treatment  plans  into  the  individualized 
program  plan:  and 

(iv)  Referrals  to  specified  community 
resources  on  release  when  appropriate. 

(23)  Substance  abuse  programming. 
The  administrator  and  health  authoritv 
shall  develop  a  wTitten  plan  to  provide 
substance  abuse  education, 
intervention,  assessment  and  treatment 
to  residents  who  are  diagnosed  as 
substance  abusers.  The  administrator, 
the  health  authority  and  the  substance 
abuse  program  provider  shall  update  the 
plan  as  needed  and  review  it  at  least 
annually.  The  plan  shall  link  existing 
community  programs  and  serv  ices  to  the 
facility  program.  The  plan  shall  include, 
at  a  minimum: 

(i)  Assessment  and  evaluation; 

(ii)  Referral  for  treatment,  if  requested 
or  court-ordered;  and 

(iii)  Availability  of  appropriate  self- 
help  groups. 


(24)  Informed  consent.  The  health 
authority  shall  observe  informed 
consent  standards  of  tlie  communitv  for 
all  resident  care,  e.xaminations, 
treatments  and  procedures  affected  bv 
informed  consent.  Health  care  shall  not 
be  rendered  against  a  resident's  will. 

(25)  Participation  in  research.  The 
health  authority  shall  prohibit  the  use  of 
residents  for  medical,  pharmaceutical, 
or  cosmetic  experiments.  This  standard 
shall  not  preclude  individual  treatment 
of  a  resident  based  on  need  for  a  specific 
medical  procedure  that  is  not  generallv 
available. 

(26)  Confidentiality  of  health  records. 
In  compliance  with  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended  and  42 
CFR  Part  2  (Regulations  on 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records),  the  health 
authority  shall  keep  the  health  record 
confidential.  The  health  authority  shall 
require  that,  at  a  minimum: 

(i)  The  active  health  record  be 
maintained  separately  from  the  program 
record; 

(ii)  Access  to  the  health  record  be 
controlled  by  the  health  authoritv;  and 

(iii)  The  health  authority  shall'share 
with  the  administrator  of  the  facility  or 
designee  information  regarding  a 
resident's  medical  management, 
security  and  the  ability  to  participate  in 
programs. 

(27)  Medical  record  contents.  The 
health  authority  shall  approve  the 
method  of  recording  entries  in  the 
record  and  the  form  and  format  of  the 
record.  A  resident's  medical  record  shall 
contain: 

(i)  Transferred  health  record: 

(ii)  Copies  of  the  completed  intake 
screening  form,  if  separate: 

(iii)  The  health  appraisal  data 
collection  form,  if  separate: 

(iv)  Prescribed  medications  and  their 
administration; 

(v)  Laboratorv',  x-ray  and  diagnostic 
studies; 

(vi)  The  signature  and  title  of  each 
documenter; 

(vii)  Consent  and  refusal  forms; 

(viii)  Release  of  information  forms; 

(ix)  Place,  date  and  time  of  health 
encounters; 

(x)  Discharge  summarv-  of 
hospitalization  (if  applicable);  and 

(xi)  Health  service  reports  (eg., 
dental,  psychiatric  and  other 
consultations). 

(28)  Transfer  of  health  information 
and  records.  Summaries  or  copies  of  the 
health  record  shall  be  sent  routinelv  to 
the  health  authority  of  any  facility  to 
which  the  resident  is  transferred.  The 
resident  shall  authorize,  in  writing,  the 
transfer  of  health  records  and 
information,  unless  otherwise  provided 


by  law  or  administrative  regulation 
having  the  force  and  effect  of  law. 

(k)  Release— {!)  Temporan.-  release 
Temporary  release  programs  shall 
include: 

(i)  Identification  of  the  circumstances 
under  which  residents  may  be  released 
on  a  temporary  basis; 

(ii)  Operating  procedures; 

(iii)  Written  rules  of  resident  conduM 

(iv)  A  record-keeping  system  thst 
documents  dates,  times  and 
authorization  for  release; 

(v)  A  system  to  evaluate  program 
effectiveness;  and 

(vi)  Efforts  to  obtain  communitv 
cooperation  and  support. 

(2)  Work  or  education  release.  The 
administrator  or  designee  shall 
encourage  residents  to  participate  in 
work  or  education  release  programs 
The  appropriate  court  shall  sanction 
education  and  work  release. 

(3)  Final  release.  Written  procedures 
for  the  final  release  of  residents  shall 
include,  but  not  be  limited  .to: 

(i)  Verification  of  identity  and  release 
authority,  including  verification  of 
completion  of  terms  of  the  sentence: 

(ii)  Verification  that  all  resident 
property  leaves  with  the  resident  and 
that  no  facility  property  leaves  the 
facility: 

(iii)  Completion  of  any  pending 
action,  such  as  grievances  or  claims  fur 
damages  or  lost  possessions; 

(iv)  Transfer  of  health  information  if 
appropriate:  and 

(v)  Transportation  arrangements,  if 
required. 

(4)  Sentence  reduction.  Where  tribal 
code  permits,  the  administrator  or 
designee  shall  allow  sentence  reduction 
based  on  evidence  of  good  behavior 

(5)  Detainers.  The  presence  of  a 
detainer  shall  not  automaticallv  pre\ent 
the  release  of  a  resident  from  the 
community  residential  facility. 

§10.34    Resident  programs  and  services 

(a)  Individual  program  plan — (Ij 
Development  of  individual  program 
plan.  Within  the  first  two  weeks  of 
admission,  the  facility  staff  shall  design 
a  WTitten  program,  tailored  for  each 
individual,  with  and  for  each  resident. 
The  staff  and  resident  shall  sign  and 
date  the  plan,  which  shall  include 
measurable  criteria  of  expected  behavior 
and  accomplishments  and  a  time 
schedule  for  achieving  specified  goals. 

(2)  Program  review.  Staff  shall  review 
resident  progress  at  least  monthly  either 
through  staff  meetings  or  by  individual 
staff:  staff  shall  document  the  outcome 
of  each  review. 

(3)  Change  in  program.  Staff  shall 
review  and  discuss  any  change  in  an 
individualized  program  with  the 
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resident.  Staff  ai  d  resident  shall 
document  the  review  by  signature  and 
date. 

(4)  Removal  frjm  program.  The 
administrator  sh  ill  govern  the  removal 
of  any  resident  E  om  the  program. 

(5)  Case  mana  lement.  Facility  staff 
shall  use  a  case  i  lanagement  approach 
to  provide  counseling  services  for  each 
resident.  Staff  of  the  community 
residential  facilii  y  shall  either  provide 
or  coordinate  thi  s  service. 

(6)  Facility  reii  nbursement.  The 
administrator  sh  ill  govern  the  facility's 
reimbursement  b  y  residents. 

(7)  Resident  6<  dget.  Residents  who 
earn  money  shal  develop  a  written 
personal  budget 

(b)  Program  co  ordination — ( 1 ) 
Availability  of  pt  ograms.  The 
administrator  or  designee  shall  develop 
a  v\Titten  plan  foi  resident  activities, 
programs  and  sei  vices  to  prevent 
enforced  idlenesi;.  Resident  programs 
and  services  shal  be  available  in  the 
facility  or  accessible  in  the  community. 
Programs  and  seavices  shall  include,  but 
not  be  limited  to  social  services, 
religious  servicer,  including  traditional 
reUgious  practice  s  and  ceremonies, 
recreation  and  le  sure  time  activities, 
counseling,  libra  y  ser\-ices.  education 
programs  and  sul  istance  abuse 
programming. 

(2)  Inventory  o  community  services. 
The  administrate  r  or  designee  shall 
maintain  and  ma  Le  available  to  all  staff 
and  residents  a  p  ;riodic  inventory  of 
functioning  comi  lunity  ser\ices. 

(c)  IVorlcprognims — (1)  Work 
assignments.  Th«  administrator  or 
designee  shall  de  i^elop  a  written 
resident  work,  ass  ignmenf  plan  that 
provides  work  as  igrunents  for  residents 
include  the  disab  ed.  Work  may  include 
facility  mainteoa  ice  duties  and 
community  service  projects.  The 
administrator  she  11  prohibit 
discrimination  in  resident  work 
assignments  base  1  on  race,  creed, 
gender,  age,  man  al  status,  disability  or 
tribal  affiliation. 

(2)  Regulation  i  tfwork  programs. 
Facility  resident  vori  programs  shall 
comply  with  app  icable  federal 
regulations. 

(d)  Recreation,  library  and  religious 
programming — (1 )  Comprehensive 
recreation  progra  n.  The  administrator 
or  designee  shall  require  that  residents 
be  offered  opport  inities  for  recreation 
and  leisure  time  <  ctivities.  A  facility 
staff  member  or  tj  amed  volunteer  shall 
coordinate  the  recreation  program. 

(2)  Library.  The  administrator  or 
designee  shall  develop  a  written  plan  to 
provide  reading  liutenals  to  residents 
The  plan  shall  in/  ;lude  the  location 
where  reading  axi  terials  are  kept,  the 


process  by  which  residents  obtain  and 
return  these  materials  and  designation 
of  the  staff  member  or  trained  volunteer 
who  is  responsible  for  library  services. 
The  administrator  shall  update  the  plan 
as  needed  and  re\'iew  it  at  least 
annually. 

(3)  Religious  programs.  Residents 
shall  have  the  right  to  practice  their 
religion,  subject  only  to  the  limitations 
necessary  to  maintain  institutional  order 
and  security. 

(e)  Correspondence  and  telephone — 
(1)  Regulation  of  correspondence.  The 
administrator  shall  regulate  resident 
correspondence  and  shall  make  this 
pohcy  available  to  all  staff  and 
residents.  The  administrator  shall 
review  this  policy  armuaily  and  update 
it  as  needed. 

(2)  Limitations  on  resident 
correspondence.  The  administrator  shall 
not  limit  the  volume  of  lawful 
correspondence  (e.g..  letters,  packages 
and  publications)  a  resident  may  send 
or  receive  and  shall  not  restrict  the 
length,  language,  content  or  source  of 
the  correspondence,  e.xcept  where  there 
is  clear  and  convincing  evidence  to 
justify  the  Lmitations  for  reasons  of 
public  safety,  tacility  order  or  security. 

(3)  Indigents'  correspondence.  The 
administrator  or  designee  shall  provide 
indigent  residents  with  a  system  that 
enables  them  to  send  a  minimum  of  two 
letters  per  week. 

(4)  Inspection  of  letters  and  packages. 
The  administrator  or  designee  may  open 
resident  letters  or  packages,  both  in- 
coming and  out-going,  to  inspect  them 
for  contraband.  The  administrator  or 
designee  shall  notify  residents  when  in- 
coming or  out-going  letters  or  packages 
are  rejected.  The  administrator  or 
designee  shall  deposit  any  cash,  checks, 
or  money  orders  in  the  resident's 
account  and  issue  a  receipt  to  both  the 
resident  and  the  sender.  The 
administrator  or  designee  shall  forward 
any  contraband  found  to  the  appropriate 
law  enforcement  authority.  The 
supervisor  shall  forward  all  mail  within 
twenty-four  hours  of  receipt  except  for 
Saturdays,  Sundays  and  holidays. 
Residents  shall  be  prohibited  from 
carrying  money  in  the  facility. 

(3)  Privileged  correspondence.  The 
administrator  shall  permit  residents  to 
send  sealed  letters  to  specified  groups  of 
persons  and  organizations  including, 
but  not  limited  to,  courts,  including 
probation  staff,  counsel,  officials  of  the 
confining  authority,  administrators  of 
grie\  ance  systems  and  the  media.  Mail 
to  residents  from  this  specified  class  of 
persons  and  organizations  shall  be 
opened  only  to  inspect  for  contraband 
and  only  in  the  presence  of  the  resident. 


(6)  Holding  and  forwarding  mail.  The 
administrator  or  designee  shall  forward 
or  return  first-class  letters  and  packages 
for  residents  after  transfer  or  release. 

(7)  Telephone.  The  administrator  or 
designee  shall  provide  for  resident 
access  to  telephones. 

(f)  Visiting— {\)  Visiting  rules.  The 
administrator  shall  establish  rules  for 
resident  visiting. 

(2)  S'umber  of  \isitors.  The 
administrator  or  designee  shall  limit  the 
number  of  visitors  a  resident  may 
receive  and  the  length  of  the  visits  only 
to  the  degree  necessary  in  terms  of 
facility  schedules,  space,  the  terms  of 
the  resident's  individualized  program 
plan  and  personnel  constraints  except 
where  there  are  substantial  reasons  to 
justify  such  limitations. 

(3)  Sobriety  statement.  Facility 
visitors  and  volunteers  shall  sign  a 
sobriety  statement.  The  statement  ihall 
stipulate  that: 

(i)  They  are  not  under  the  influence 
of  alcohol  or  illegal  mood-altering 
substances: 

(iii  They  are  not  carrying  such 
substances  on  their  person  or  in  their 
belongings:  and 

(iii)  They  consent  to  a  breath  test  or 
non-invasive  search  as  a  condition  of 
entr\',  if  there  is  probable  cause. 

(4)  Searches  (visiting).  The 
administrator  or  designee  shall  provide 
clear  instructions  to  staff  and  residents 
concerning  resident  and  visitor  search 
procedures  and  the  approval  required 
for  visual  observations  of  unclothed 
residents. 

(5)  Special  visits.  The  administrator  or 
designee  shall  provide  for  special  visits. 

(6)  Visitor  registration.  The 
administrator  or  designee  shall  provide 
for  visitor- registration  and  identification 
on  entry  into  the  facility. 

Subpart  E — Juvenile  Community 
Residential  Facilities 

§10.41    Administration  and  management  . 

(a)  General  administration — (1) 
Mission  and  goals.  A  written  statement, 
which  shall  be  updated  as  necessary, 
shall  describe  the  philosophy,  goals  and 
policies  of  the  facility. and  its 
relationship  to  the  juvenile  justice 
system. 

(2)  Administration  of  facility.  An 
administrator,  whose  responsibility  a^id 
authority  shall  be  documented,  shall 
oversee  each  facility.  The  appointment 
shall  be  based  on  written  qualifications 

(3)  Organization  chart.  An 
organization  chart  shall  describe  the 
facility's  organization  and  chain  of 
command.  The  chart  shall  be  updated  as 
needed. 

(4)  Semce  prov/der  ro/es.  A 
Memorandum  of  Agreement  (MO.M. 
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which  shall  be  updated  as  needed  and 
reviewed  at  least  annually,  shall  define 
the  role  and  function  of  employees  of 
public  or  private  agencies  providing  a 
service  to  the  facility.  The  MOA  shall 
specify  the  relation  of  service  providers 
to  the  authority  and  responsibility  of  the 
administrator. 

(5)  Interagency  meetings.  The 
administrator  shall  conduct  regular 
meetings  between  the  staff  of  juvenile 
justice,  youth  services,  education, 
health  care,  emergency  shelter  and 
community  residential  agencies  to 
develop  and  maintain  effective 
interagency  coordination. 
.   (6)  Policy  and  procedure  manual.  ,A11 
employees  of  the  facility  shall  have 
access  to  a  policy  and  procedure  manual 
and  its  supporting  documents.  The 
Chief,  Division  of  Law  Enforcement, 
shall  approve  the  manual  and  its 
supporting  documents,  which  shall 
provide  for  the  implementation  of  these 
standards  and  shall  direct 
documentation  of  compliance.  The 
administrator  shall  update  the  manual 
as  needed  and  review  it  annually. 

(7)  Dissemination  of  policy  and 
procedure.  The  administrator  shall 
dis.seminate  approved,  new  or  revised 
policies  and  procedures  to  designated 
staff,  volunteers  and,  where  appropriate, 
residents  prior  to  implementation.  Staff 
shall  review  and  indicate  in  writing  that 
they  understand  the  content  of  policies 
and  procedures  prior  to  their 
implementation. 

(8)  Channels  of  communication.  The 
administrator  or  designee  shall  regularly 
disseminate  information  to  staff  prior  to 
the  beginning  of  their  shift, 

(9)  Monitoring  and  assessment.  The 
Agency  Superintendent  or  designee 
shall  review  and  inspect  operations  and 
programs  at  least  annually. 

(10)  Annual  report.  The  administrator 
shall  submit  a  written  annual  report  to 
the  Chief,  Division  of  Law  Enforcement, 
through  the  Area  Director  and  Agency 
Superintendent,  and  shall  forward  a 
copy  to  the  appropriate  court  and  health 
care  authority.  The  report  shall  address 
goals,' objectives,  population  data, 
programs  and  services  provided,  budget, 
space  and  equipment  needs  and  major 
jdevelopments. 

(11)  Public  information  program.  The 
administrator  or  designee  shall  provide 
for  a  pubHc  information  program,  which 
protects  the  juveniles'  right  to  privacy. 

(12)  Governing  board.  The  facility  " 
shall  have  a  local  governing  board  or 
advisory  committee  which  shall  be 
representative  of  the  community  and 
shall  meet  at  least  semi-annually. 

(13)  Meeting  with  governing  board. 
The  governing  board  shall  maintain  a 
permanent  record  of  all  meetings. 


(14)  Legal  counsel.  Legal  counsel  shall 
be  available  to  the  administrator  and 
other  staff  as  needed  in  the  performance 
of  their  duties. 

(15)  Separation  of  adults  and 
juveniles.  If  services  for  adult  and 
juvenile  offenders  are  provided  by  the 
same  agency,  statements  of  philosophy, 
policy,  program  and  procedure  shall 
distinguish  between  criminal  codes  and 
the  statutes  that  establish  and  give 
direction  to  programs  for  juveniles. 

(b)  Fiscal  management — (1)  Budgetary 
compliance.  If  operated  by  the  BIA.  the 
facility  shall  comply  with  the  directives 
of  the  Agency  regarding  budj^et 
preparation,  submission,  and 
administration.  If  operated  by  a  tribe, 
the  facility  shall  comply  with  the 
directives  of  the  tribe  regarding  budget 
preparation,  submission,  and 
administration. 

(2)  Accounting  compliance.  If 
operated  by  the  BIA,  the  facility  shall 
comply  with  the  Agency  accounting 
directives.  If  operated  by  a  Tribe,  the 
facility  shall  comply  with  Tribal 
accounting  directives. 

(3)  Basis  of  budget.  The  administrator 
shall  document  a  direct  relationship 
between  the  budget  and  planned 
operational,  staffing  and  program  niieds 
of  the  facility. 

(4)  Property  management  compUattce. 
If  operated  by  thie  BIA,  the  facility  shall 
comply  with  Agency  property 
management  djrectives.  If  operated  bv  a 
Tribe,  the  facility  shall  comply  with 
Tribal  property  management  directives. 

(5)  Federal  acquisition  regulation  ' 
compliance.  If  operated  by  the  BIA.  the 
facility  shall  comply  with  Agency 
directives  for  facility  services, 
equipment  and  supply  purchases.  If 
operated  by  a  tribe,  the  facility  shall 
comply  with  tribal  directives  for  facility  . 
.services,  equipment  and  supply 
purchases. 

(6)  Space  and  equipment  needs  and 
deficiencies.  The  administrator  shall 
reprart  space  and  equipment  needs  and 
deficiencies  annually  to  the  Area 
Director  through  the  Agency 
Superintendent. 

[7]  Progf^am  needs  and  deficiencies. 
The  administrator  shall  report  program 
needs  and  deficiencies,  i.e.,  staffing," 
supplies,  training  and  contract  services, 
annually  to  the  Chief,  Division  of  Law 
Enforcement,  through  the  Area  Director 
and  .Agency  Superintendent. 

(8)  Cost  of  resident  board.  The  facility 
shall  charge  all  contract  users  at  the 
same  rate. 

(9)  Fund  accounts.  The  administrator 
shall  arrange  for  an  independent  audit 
of  resident  fund  accounts,  including 
canteen  or  commissary,  following 
standard  accounting  practices.  The 


administrator  shall  use  any  profit  or 
interest  which  accrues  for  the  benefit  of 
the  residents. 

(e)  Personnel — (1)  Personnel  policy.  If 
operated  by  the  BIA.  the  facility  shall 
comply  with  Agency  personnel 
management  directives.  If  operated  bv  a 
Tribe,  the  facifity  shall  comply  with 
Tribal  personnel  management 
directives. 

(2)  Personnel  manual.  The 
administrator  shall  make  a  copy  of  ini- 
applicable  personnel  manuals  and 
regulations  available  to  every  emplovec. 
_  i'i)  Staffing  requirements.  The 
administrator  shall  review  employee 
workload  annually  to  ensure  that 
residents  have  access  to  staff,  programs 
and  services.  The  administrator  shall 
develop  and  update  the  facility's  shift 
relief  factor  annually. 

(4)  Criminal  record  check.  In 
accordance  with  the  Indian  Child 
Protection  and  Family  Violence 
Prevention  Act  of  1990  (25  U.S.C.  3;;U1). 
the  administrator  or  designee  shall 
conduct  a  criminal  record  check  of  all 
new^  employees  prior  to  employment  to 
determine  if  there  are  criminal 
convictions  that  have  a  specific 
relationship  to  job  performance 

(5)  Physical  examination.  All 
employees  who  have  direct  contact  with 
residents  shall  have  a  pre-employment 
physical  examination.  There  shall  be 
provisions  for  re-examination. 

(b)  Physical  fitness.  Juvenile 
community  residential  workers  shall 
meet  BIA  or  comparable  tribal  standard- 
for  physical  fitness. 

(7)  Code  of  ethics.  The  facility  shall 
have  a  written  Code  of  Ethics  thai 
outlines  the  professional  standards 
expected  of  all  employees  and 
recognizes  that  cominunity  resider.ti.il 
personnel  may  be  held  to  a  higher 
behavioral  standard  because  of  the 
nature  of  their  duties. 

(8)  Confidentiality.  Consultants. 
contrai:t  personnel,  employees  of  other 
public  and  private  agencies  and 
volunteers  who  work  with  residents 
shall  agree  to  comply  with  the  facilitv  's 
policies  on  confidentiality  of 
information. 

(d)  Training  and  staff  development— 
(1)  Management  of  training  programs.  A 
qualified  employee,  who  has  received 
training  in  training  delivery  methods, 
shall  plan,  coordinate  and  supervise 
employee  and  volunteer  training 
programs.  The  administrator  shall 
identify,  evaluate  and  update  job-related 
training  needs  annually. 

(2)  Training  curriculum  approval.  The 
Chief,  Division  of  the  Law  Enforcement, 
in  conjunction  with  the  Indian  Police 
Academy,  shall  approve  training 


40128 


'ederal  Register  /  Vol.  59,  No.  150  /  Friday.  August  5.  1994  /  Proposed  Rules 


programs  and  cur  -iculum  required  by 
these  standards. 

(3)  Outside  resc  urces.  The  faciUty 
shall  support  the  ntegration  of  IHS- 
approved  and  oth  ;r  training  with  the 
approval  of  the  ac  ministrator. 

(4)  Education  a  id  training.  The 
administrator  sha  1  encourage 
employees  to  coni  inue  their  education 
and  training. 

(5)  Cultural  awe  reness.  Orientation 
training  shall  incl  ide  a  component  on 
cultural  issues  rel  itive  to  the  local 
tribe(s). 

(6)  Juvenile  con  munity  residential 
worker  orientatioi  training.  All  new  full 
or  part-time  juven  ,le  community 
residential  workeis  shall  receive  the 
number  of  hours  c  f  orientation  training 
recommended  by  he  Chief,  Division  of 
Law  Enforcement,  during  their  first  year 
of  employment.  Ei  iployees  shall 
complete  forty  of  I  tiese  hours  prior  to 
being  independen  ly  assigned  to  work 
in  the  facility. 

(7)  fuveniie  com  munity  residential 
worker  in-service  i  raining.  All  full  or 
part-time  juvenile  community 
residential  worker  5  shall  receive  an 
additional  forty  h(  urs  of  job-relevant 
trai,".ing  each  subs  jquent  year  of 
emplo>'ment. 

(8)  Clerical  and  support  staff 
orientation  trainir,  s.  All  new  clerical 
and  support  staff  \  fho  have  minimal 
resident  contact  si  ail  receive  the 
number  of  hours  cf  orientation  training 
recommended  by  1  be  Chief,  Division  of 
Law  Enforcement,  within  their  first  year 
of  employment. 

(9)  Clerical  and  lupport  staff  in- 
service  training.  A  1  clerical  and  support 
staff  shall  receive  ;n  additional  sixteen 
hours  of  job-relevw  nt  training  each 
subsequent  year  o  employment.    . 

(10)  Adntinistra  ive  and  managpria! 
staff  orientation  tr  lining.  New 
adminisirative  anc  managerial  itaff- 
shall  receive  at  lea  >t  the  number  of 
hours  of  training  r  tcom.'nended  by  the 
Chief,  Division  of  .^w  Enforcemer.f, 
within  their  first  y  ;ar  of  employment  in 
this  position. 

(11)  Administra  ive  and  managerial 
staff  in-service  tra.  ning.  Administrative 
and  managerial  stc  ff  shall  receive  at 
least  twenty-four  1  ours  of  job-relevant 
training  each  subsi  :quent  year  of 
employment. 

(12)  Specialized  training.  At  least  one 
juvenile  communi  y  residential  worker 
per  shift  shall  be  c  irtified  as  an 
emergency  medica  technician.  All 
community  residei  itial  staff  who  have 
contact  with  resid(  nts  shall  receive 
training  in  advano  sd  first  aid  and  CPR. 

(e)  Facility  recor  is — (1)  Compliance. 
The  facility  shall  c  omply  with  5  U.S.C. 
552  (the  Freedom  i  if  Information  Act),  5 


U.S.C.  552(a)  (die  Privacy  Act  of  1974), 
as  amended,  43  CFR  2.79(a).  or 
comparable  tribal  regulations. 

(2)  Records  management.  The  facility  . 
shall  have  a  system  for  the  management, 
dissemination,  retrieval,  storage, 
archiving  and  (when  appropriate) 
destruction  of  information  and 
community  residential  records. 

(3)  Law  enforcement  sensitive 
information.  Law  enforcement  sensitive 
records  and  information  shall  be  marked 
privileged.  The  administrator  or 
designee  shall  keep  these  records  in  a 
locked  cabinet  or  file  room. 

(4)  Release  of  informatior  and 
consent.  Juvenile  residents  shall  sign  a 
Release  of  Information  Consent  Form  in 
compliance  with  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended  prior 
to  the  release  of  privileged  information. 
The  administrator  or  designee  shall 
keep  a  copy  of  the  signed  release  in  the 
resident's  record. 

(5)  Separation  of  record  contents.  The 
administrator  or  designee  shall  identify 
and  separate  contents  of  resident 
records  according  to  an  established 
format  which,  at  a  minimum,  shall 
separate  privileged  from  public 
information,  and  shall  separate  juvenile 
resident  records  from  those  of  adult 
residents  managed  by  the  same  program. 

(6)  Access  to  information.  The 
administrator  shall  define  clearly 
personnel  who  have  access  to  resident 
records. 

(7)  Daily  report.  The  administrator  or 
designee  shall  maintain  a  daily  report 
which  shall  identify: 

(i)  The  names  of  residents  in  custody, 
including  residents  on  temporary- 
release  or  in  other  locations; 

(ii)  Names  of  residents  admitted  and 
released;  and 

(iii)  The  number  of  days  each  juvenile 
has  been  in  custody. 

(8)  Identification  and  location  record. 
The  facility  shall  maintain  a  system  that 
identifies  all  residents  in  custody  and 
their  actual  physical  location. 

(9)  Custoay  record  The  facility  shall 
maintain  custody  recojds  of  all 
residents  held  at  the  facility.  The  record 
shall  include  only  relevant  and 
necessary  information  and  shall  be  • 
limited  to: 

(i)  Initial  intake  form; 

(ii)  A  copy  of  the  initial  detention, 
booking  record  which  resulted  in  this 
placement; 

(iii)  Case  information  from  referral 
source,  if  available; 

(iv)  Case  history  or  social  history ; 

(v)  Medical  record; 

(vi)  Individual  plan  or  program; 

(vii)  Signed  release  of  information 
forms; 

(viii)  Current  employment  or 
education  data; 


(ix)  Signed  acknowledgment  of 
receipt  of  program  rules  and 
disciplinary  policy; 

(x)  Documented  legal  authority  to 
accept  resident; 

(xi)  Grievance  and  disciplinary 
record; 

(xii)  Referrals  to  other  agencies;  and 

(xiii)  Final  release  or  transfer  report. 

(10)  Admission  information.  The 
administrator  or  designee  shall  record 
admission  information  for  each  resident 
admitted  to  the  facility.  The  record  shall 
include  the  following  data,  unless 
prohibited  by  statute: 

(i)  Admission  number; 

(ii)  Name  and  address; 

(iii)  Name  of  parent,  guardian  or  legal 
custodian; 

(iv)  Date  and  place  of  birth; 

(v)  Gender; 

(vi)  Ethnic  "origin  or  tribal  affiliation; 

(vii)  Emergency  contact  name, 
relationship,  address  and  phone 
number; 

(viii)  Date  and  time  of  admission;     » 

(ix)  Name  of  referring  agency  or 
committing  aiithority; 

(x)  Reason  -for  referral; 

(xi)  Social  history  if  available; 

(xii)  Special  medical  problems  or 
needs: 

(xiii)  Legal  status,  including 
jurisdiction,  length  and  conditions  of 
sentence;  and 

(xiv)  Signature  of  both  resident  and 
employee  taking  the  information. 

(11)  Conducting  research.  AH  research 
conducted  shall  comply  with  federal 
and  tribal  regulations  pertaining  to 
conducting  and  disseminating  research 
findings  as  well  as  professional  and 
scientific  ethics.  The  administrator,  the 
Agency  Superintendent  ind  the  Area 
Director  shall  approve  ail  research  prior 
to  implementation.  The  adrainistratur 
shall  regulate  voluntan.'  resident 
participation  in  research. 

(f)  Citizen- involvement  and 
voIunteers-r-iiyVolunteer  coordinator. 
The  administrator  shall  encourage 
citizen  participation  in  volunteer 
prograrns  by  designating  a  staff  member 
as  volunteer  coordinator. 

(2)  Vo7unteerp7an.  The  volunteer 
coordinator  shall  develop  and 
implement  a  written  plan  for  volunteer 
services.  The  volunteer  coordinator  and 
administrator  shall  update  the  plan  as 
necessary  and  review  it  at  least 
annually.  The  plan  shall  include: 

(i)  Lines  of  authority; 

(li)  Responsibility  and  accountability 
for  volunteer  services; 

(iii)  Procedures  for  the  screening  and 
selection  of  volunteers; 

(iv)  A  volunteer  orientation  or 
training  program,  which  is  appropriate 
to  the  nature  of  the  assignments; 
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(v)  A  requirement' that  volunteers 
shall  agree  in  writing  to  abide  by  all 
facility  rules,  policies,  procedures  and 
practices,  particularly  those  related  to 
security  and  confidentiality  of 
information;  and 

(vi)  A  statement  that  the  administrator 
may  discontinue  a  volimteer  activity  at 
any  time  by  written  notice. 

§10.42    Physical  ptant. 

(a)  Code  compliance — (1)  Building 
and  safety  code  compliance.  If  ov\-ned 
by  the  Bureau,  the  facility  shall  comply 
with  29  CFR  Part  1910,  Subparts  D.  E, 
•  G  and  L.  If  owned  by  a  tribe,  the  facility 
shall  comply  with  the  National  Fire 
Protection  Association  (NFT.A.)  Life 
Safety  Code  101  Chapters  2,  4  through 
7.  and  16  (if  new  community  residential 
occupancy)  or  17  (if  existing  community 
residential  occupancy),  or  comparable 
tribal  regulations. 

(2)  Zoning.  The  facihty  shall  comply 
with  applicable  zoning  and  land  use 
requirements. 

(3)  Accessibility.  The  facility  shall 
comply  with  25  U.S.C.  794  (the    . 
Rehabihtation  Act  of  1973)  as  amended.- 
41  CFR  101-19.6  (Uniform  Federal 
Accessibility  Standards),  and  43  CFR 
Part  17, 

(4)  OSHA  compliance.  The  facility 
shall  comply  with  29  CFR  Part  1910, 
Subparts  C  through  E,  G,  K,  L  and  S 
(Occupational  Health  _and  Safety 
Standards)  or  comparable  tribal 
regulations.  If  other  activities  governed 
by  sections  of  29  CFR  Part  1910  not 
identified  in  this  standard  are  carried 
out  in  the  facility,  the  section(s)  of  29 
CFR  Part  1910  governing  that  activity-  or 
comparable  tribal  regulations  apply. - 

(5)  Health  and  safety  inspection.  In 
compliance  with  29  CFR  Part  1960. 
Subparts  B  through  D,  the  facility  shall " 
receive  at  least  one  inspection  each  year 
by  a  qualified  safety  and  health 
inspector  and  Environmental  Health 
Specialist  and/or  Sanitarian.  Any 
request  for  inspection  shall  be  directed 
to  the  Area  Safety  Manager  or  Officer 
through  the  Agency  Superintendent. ' 

(6)  Furnishings  and  equipment  code 
compliance.  The  administrator  shall 
maintain  documentation  by  an 
independent,  qlialified  source  that  the 
interior  furnishing  materials  in  inmate 
living  areas,  exit  areas  and  places  of 
pubhc  assembly  shall  be  in  accordance 
with  NFPA  Life  Safety  Code  Section  6- 
5  or  comparable  tribal  regulations^ 

(b)  Facility  organization — (1)  Co- 
located  adult  and  juvenile  facility.  If  the 
juvenile  facility  is  on  the  grounds  of  any 
other  type  of  detention  or  community 
residential  facility,  it  shall  be  a  separate, 
self-contained  unit. 


(2)  Separation  from  detention.  When 
the  facility  is  part  of  or  attached  to  a 
juvenile  detention  facility,  residents 
shall  be  housed  separately  from 
detained  juveniles.  Community 
residential  facility  residents  and 
detained  juveniles  shall  not  use  program 
and  activity  spaces  at  the  same  time. 

(3)  Separation  of  males  and  females 
.  The  facility  shall  provide  for  sight  and 

sound  separation  of  male  and  female 
residents  in  their  sleeping,  shower  and 
toilet  areas. 

(4)  Rated  capacity.  The  number  of 
residents  shall  not  e.xceed  the  facility's 
rated  capacity. 

.  (5)  Location.  The  facility  shall  be 
located  conveniently  for  criminal  justice 
age.ncies,  the  health  authority, 
community  agencies  and  residents"  legal 
representatives,  families  and  friends. 

(c)  Emironmental  conditions — (1) 
Artificial  light  levels.  Lighting  levels  in 
resident  cells  or  rooms  shall  be  at  least 
twenty  footcandles  at  the  desk  and  in 
the  personal  grooming  areas.  Lighting 
levels  throughout  the  facility  shall  be 
appropriate  to  the  tasks  and  activities 
carried  out  in  its  spaces.  An 
independent,  qualified  source  shall 
document  lighting  levels. 

(2)  S'oise  levels.  Noise  levels  shall  not 
exceed  seventy  decibels  in  the  daytime 
and  forty-five  decibels  at  night.  An 
independent,  qualified  source  shall 
document  noise  levels. 

(3}  Indoor  air  quality.  Air  circulation 
'shall  be  at  least  ten  cubic  feet  of  outside 
or  ri^circulated  filtered  air  per  minute 
per  occupant.  An  independent, 
qualified  source  shall  document  air 
circulation. 

(4)  L'.se  of  tobacco.  The  administrator 
shsU  prohibit  the  use  of  tobacco  in  the 
facility  by  staff,  juveniles  and  the  public 
except  in  traditional  ceremonies  and 
then  only  in  designated  are.^s. 

(5)  Heating  and  cooling.  Temperatures 
shall  be  appropriate  to  the  summer  and 
winter  comfort  zones.  * 

(d)  Security  and  control — ( 1 ) 
Emergency  exits.  In  compliance  with 
NFPA  Code  and  OSHA  regulations. 
designated  exits  in  the  facility  shall 
permit  prompt  evacuation  of  residents 
and  staff  members  in  an  emergencv. 
Facility  exits  shall  be  properly 
positioned,  clear  and  distinctlv  and 
permanently  marked. 

(2)  Emergency  equipment.  The  facility 
shall  have  the  equipment  necessary*  to 
maintain  essential  lights  in  an 
emergency.  - 

(e)  New  facility  planning  process — ( 1 ) 
New  facility  planning  requirement.  All 
new  construction,  renovation  and 
expansion  projects  shall  follow  the 
Planning  of  New  Institutions  (PONI) 
process  as  required  by  25  CFR  Part  296. 


(2)  Safety  management  review.  The 
design  and  specifications  for  all  new 
construction,  renovation  and  expansion 
projects  shall  be  reviewed  by  the  Bureau 
of  Indian  Affairs  in  compliance  with  29 
CFR  1960,  Suparts  B  through  D. 

(f)  New  construction,  renovation  and 
expansion— [\)  Single  occupancy 
requirements.  Only  one  resident  shall 
occupy  each  room  designed  for  single 
occupancy.  All  single  rooms  shall  have 
at  least  si.\ty  square  feet  of  floor  space 
of  which  no  more  than  four  square  feet 
is  closet  or  wardrobe  space.  Each  room 
shall  have,  at  a  minimum: 

(i)  Natural  light; 

(ii)  Bed.  mattress,  pillow  and  b:^dding; 

(iii)  Access  to  toilets,  wash  basins  and 
showers  with  son^e  degree  of  privacy; 
and  closet  or  locker  space  for  the  storage 
of  personal  items. 

(2)  Multiple  occupancy  requirements. 
Where  used,  multiple  occupancv  rooms 

-sjiall  provide: 
I  (i)  A  minimum  of  sixty  square  feet  of 
floor  space  per  occupant  in  the  sleeping 
ar|^a  of  which  no  more  than  four  square 
feet  is  closet  or  wardrobe  space: 

(ii)  Natural  light; 

(iii)  Access  to  toilets,  washbasins  and 
showers,  with  some  degree  of  privacy; 
and 

(iv)  Some  degree  of  privacy  in  the 
sleeping  area. 

(3)  Space,  furnishings  and  conditions 
for  da\Tooms.  The  facility  shall  provide 
dayroom  space  sufficient  for  facility 
residents.  The  dayroom  shall  provide; 

(i)  Natural  light; 

(ii)  A  m.inimum  of  thirty-five  square 
feet  of  space  per  resident:  and 

(iii)  Seating  and  vmting  surfaces, 
sufficient  for  the  number  of  residents 
who  use  the  dayroom. 

(4)  Toilets.  The  facility  shall  provide 
operable  toilets  at  a  minimum  ratio  of 
one  for  every  twelve  residents  in  male 
facilities  and  one  for  every  eight 
residents  in  female  facilities.  Urinals 
may  be  substituted  for  up  to  one-half  of 
tlie  toilets  in  male  facihties.  All  housing 
units  with  three  or  more  residents  shall 
have  two  toilets. 

(5)  Wash  basins.  Residents  shall  have 
access  to  operable  wash  basins  with  hot 
and  cold  runiiing  water  in  the  housing 
units  at  a  minimum  ratio  of  one  basin 
for  every  twelve  occupants. 

(6)  Showers.  Residents  shall  have 
access  to  operable  showers  with 
temperature-controlled  hot  and  cold 
running  water  at  a  minimum  of  one 
shower  for  every  eight  residents.  Water 
for  showers  shall  be  thermostatically 
controlled  to  temperatures  ranging  from 
one  hundred  degrees  to  one  himdred- 
twenty  degrees  Fahrenheit. 

(7)  Housing  for  the  disabled.  Disabled 
residents  shall  be.housed  in  a  manner 
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(16)  Staff  toilets.  The  facility  shall 
provide  staff  toilets  that  residents  shall 
not  use. 

(17)  Public  spaces.  The  facility  shall 
provide  public  restroom(s)  and  a  visitor 
waiting  or  entry  with  an  adequate 
number  of  seats  to  accommodate 
anticipated  visitors  outside  resident 
living  areas. 

(18)  Administration.  The  facility  shall 
provide  adequate  space  for  its 
administrative  functions.  This  spate 
shall  include  an  office  for  the 
administrator,  work  space  for  clerical 
staff,  duplication  of  copies  and  supply 
and  equipment  storage,  space  for  storage 
of  facility  records,  and  space  for 
meetings.  - 

(19)  Staff.  The  facihty  shall  provide 
adequate  space  for  staff  assigned  to 
work  in  the  facility.  These  spaces 
include  an  area  in  which  fhey  can  store 
personal  property,  change  clothes  and 
shower  and  an  area  in  which  training,- 
meetings,  briefings  and  breaks  can 
occur. 

(20)  Mechanical.  The  facility  shall 
provide  separate  and  adequate  space  for 
mechanical  systems  and  equipment. 

§10.43    Institutional  operations.     . 

(a)  Security  and  control — (1)  Full 
coverage  of  posts.  At  least  one  staff        j 
person  shall  be  on  the  facility  premises, 
awake,  available  and  responsible  to  . 
residents'  needs  twenty-four  hours  a 
day.  The  staffing  pattern  of  the  facility 
shall  concentrate  staff  at  the  times  when 
most  residents  are  in  the  facility. 

(2)  Supervision  of  coed  activities. 
Facility  staff  shall  supervise  male  and 
female  residents  in  coed  activities  and 
spaces  continuously  and  directly. 

(3)  Male  and  female  staff  requirement. 
When  both  males  and  females  are 
housed  in  the  facility,  at  least  one  male 
and  female  staff  member  shall  be  on 
duty  at  all  times. 

(4)  Prohibited  supervision.  .No 
resident  or  group  of  residents  shall  be 
given  control  or  authority  over  other 
residents. 

(5)  Counts.  The  facility  shall  have  a 
system  to  physically  count  residents 
that  includes  strict  accountability  for 
residents  assigned  to  work  and 
education  release  and  other  approved 
temporary  releases. 

(6)  Movement.  Community  residential 
staff  shall  regulate  all  resident 
movement  outside  the  facility. 

(7)  Transportation  of  residents.  The 
administrator  shall  govern  the  safe  and 
secure  transportation  of  residents 
outside  the  facility. 

(8)  Use  of  vehicles.  The  administrator 
shall  govern  the  use  of  departmental 
and  personal  vehicles  for  official 
purposes  and  shall  prohibit  the  use  of 


personal  vehicles  for  transportation  of 
residents. 

(9)  Shift  activity  log.  The  facility  shall 
maintain  a  written  record  of  the 
following: 

(i)  Personnel  on  duty; 
(ii)  Resident  population  at  the 
beginning  and  end  of  each  shift; 
(iii)  Record  of  counts  taken: 
(iv)  Shift  activities;  and 
(v)  Unusual  occurrences  or  incidents. 

(10)  Weekly  inspection.  The 
administrator  or  designee  shall  inspect 

'  all  facility  spaces  and  equipment  at  ■ 
least  weekly,  to  determine  the  status  of 
all  security  items  and  the  sanitary' 
condition  of  the  facility.  The 
administrator  or  designee  shall 
document  the  inspection  and  initiate 
corrective  action  if  needed. 

(11)  Monthly  inspection.  The 
administrator  shall  inspect  all  areas  of 
the  facility  at  least  monthly  to 
determine  the  status  of  all  safety  items. 
determine  the  sanitary  condition  of  the 
facihty,  document  the  inspection  and 
initiate  corrective  action  if  needed.    - 

(12)  Fire  safety  inspection.  A  qualified 
fire  protection  specialist  shall  inspect 
the  facility  to  test  the  fire  suppression 
and  detection  system,  equipment  aijd 
facilitv  training  in  compliance  with  29 
CFR  1910.36(d),  1910.37(rh),  1910.37(n). 
1910.38,  and  29  CFR  1960,  Subpart  D. 

(13)  Use  of  restraints.  Staff  shall  u'se 
instruments  of  restraint  only  as  a 
precaution  against  escape  duriTig 

-transfer.  Staff  shall  apply  restraints 
during  transfer  only  with  the  approval 
of  the  administrator  or  designee  and 
only  for  the  amount  of  time  that  is    . 
absolutely  necessary. 

(14)  Contraband  control.  The 
administrator  shall  provide  for  searches 
of  facilities  and  residents  to  control 
contraband  and  to  provide  for  its 
disposition.  When  a  new  crime  is  - 
susi^ected,  the  administrator  shall  be     - 
notified.  The  administrator  shall 
maintain  and  make  available  to  the 
appropriate  authorities  all  evidence. 

(15)  Visual  inspections.  Trained  staff 
shall  conduct  visual  inspectioris  of 
unclothed  residents  only  when  there  i^ 
a  reasonable  belief  thatlhe  resident  is 
carrying  contraband  or  other  prohibited 
material  or  at  the  time  of  admission  if  . 
the  resident  is  admitted  from  the 
community.  Trained  staff  of  the  same 
sex  as  the  resident  shall  conduct  all 
visual  inspections  in  private. 

(16)  Key  and  tool  control.  The 
administrator  shall  govern  the  control, 
issuance,  use  and  storage  of  keys,  tools 
and  cuhnary  and  medical  equipment. 

(17)  Use  of  force  and  firearms.  The     . 
facility  shall  comply  with  25  CFR 
11.304  with  regard  to  the  use  of  force, 
firearms,  chemical  agents,  or  any  othgr 


weapon.  The  administrator  shall 
prohibit  the  presence  of  firearms  of  any 
kind  within  the  facility  or  on  its 
grounds. 

(b)  Safety  and  emergency 
procedures — (1 )  Fire  prevention.  The 
administrator  shall.govem  the  storage 
arid  use  of  all  flammable,  toxic  and 
caustic  materials,  the  use  of  non- 
combustible  receptacles  for  smoking 
materials,  the  amount  of  personal  items, 
including  reading  materials,  which 
residents  may  keep  in  their  li\ing  units 
and  the  amount  and  location  of  items  . 
stored  in  the  focility. 

(2)  Preventive  maintenance.  The 
administrator  or  designee  shall  develop 
a  written  plan  for  preventive 
maintenance  of  the  facihty.  The 
administrator  shall  review  the  plan 
annually  and  update  it  as  needed.  If 
tribally  operated,  the  plan  shall  be 
supported  by  a  Memorandum  of 
Agreement  between  the  tribe  and  the 
Agency. 

{3)  Evacuation  plan.  The 
administrator  shall  develop  a  uTitten 
evacuation  plan  prepared  in  case  of  fire 
or  major  emergency.  The  plan  shall 
comply  with  29  CFR  1910.38  or 
comparable  tribal  code.  The  applicable 
Safety  Officer  or  designee  shall  review 
and  approve  the  plan  initially  and 
annually.  The  administrator  shall 
update  and  reissue  the  plan  if  necessary. 
The  plan  shall  include: 

(i)  Location  of  floor  plans; 

(ii)  Use  of  exit  signs  and  directional 
arrows  for  traffic  flow; 

(iii)  Location  of  a  publicly  posted 
plan; 

(iv)  At  least  quarterly  drills  in  all 
facility  locations;  and 

(v^Coordination  with  the  fire 
department  which  services  the  facilily- 

(4)  Emergency  plans.  The 
administrator  or  designee  shall  develop 
vvTitten  plans  that  specify  procedures  to 
be  followed  in  emergency  situations. 
The  administrator  shall  make  these 
plans  available  to  applicable  personnel 
and  shall  review  and  update  them  at 
least  annually.  All  facility  persormel 
shall  be  trained  in  the  implementation 
of  these  plans.  Emergency  situations 
shall  include,  but  not  be  limited  to: 

(i)  Riots  and  disturbances; 

(iii  Hunger  strikes; 

(iii)  Hostage  situations; 

(iv)  Work  stoppages; 

(v)  Unattended  deaths,  including 
successful  suicides; 

(vi)  Attempted  suicides; 

(vii)  Escapes  and  unauthorized  \ 
absences;  and 

(viii)  Other  threats  to  the  security  of 
the  facility. 

(5)  Incident  reporting.  The 
administrator  shall  require  the 


immediate  reporting  of  all  incidents  that 
result  in  physical  harm  to  any  person, 
threaten  the  safety  of  any  person,  result 
in  the  need  for  emergency  care,  result  in 
damage  to  the  facility  or  facility 
property,  threaten  the  security  of  the 
facility,  or  involve  the  commission  of  a 
criminal  offense.  The  administrator 
shall  forward  the  reports  to  the  Agency 
Sup)erintendent  through  the  appropriate 
chain  of  command. 

(6)  Medical  treatment  (incident).  The 
administrator  or  designee  shall  ensure 
that  all'persons  injured  in  an  incident 
receive  an  immediate  medical 
examination  and  treatment. 

(7)  Notification  of  family.  The 
administrator  shall  provide  for  the 
notification  of  persons  designated  by  the 
resident  in  the  event  of  serious  illness, 
injury  or  death. 

(c)  Rules  and  discipline — (1)  System 
of  rewards  and  sanctions.  The 
administrator  shall  provide  for  a  system 
to  reward  the  positive  behavior  of 
residents  and  to  provide  sanctions  for 
misbehavior. 

(2)  Rules  of  conduct.  The 
administrator  shall  develop  viTitten 
rules  of  resident  conduct  that  specify . 
acts  prohibited  within  the  facility  and 
penalties  that  may  be  imposed  for 
various  degrees  of  violations.  The 
administrator  or  designee  shal!  provide 
these  rules  to  all  residents  and  shall 
ensure  that  all  residents  understand 
them.  All  personnel  who  deal  with 
residents  shall  receive  sufficient 
training  prior  to  working  in  the  facility 
to  be  thoroughly  familiar  with  the  rules 
of  resident  conduct,  the  sanctions 
available  and  the  rationale  for  the  rules. 
The  administrator  shall  review  the 
v%Titten  rules  of  resident  conduct 
armually  and  update  them,  if  necessary, 
to  ensure  that  they  are  consistent  with 
constitutional  and  legal  principles  as 
well  as  BIA  and  tribal  standards  and 
codes. 

(3)  M;nor /n/ract/ons.  The 
administrator  shall  provide  guidelines 
for  the  informal  resolution  of  minor 
resident  mis>behavior. 

(4)  Grievance  procedure.  The 
administrator  or  designee  shall  make  a 
written  grievance  procedure  available  to 
^11  residents.  The  procedure  shall 
include  at  least  one  level  of  appeal. 

(5)  Criminal  violations.  In  instances  in 
which  a  resident  is  alleged  to  have 

'committed  a  crime,  the  administrator  or 
designee  shall  refer  the  case  to  the 
appropriate  law  enforcement  officials 
for  possible  prosecution. 

(6)  Disciplinary  reports.  When  rule 
violations  require  formal  resolution, 
staff  members  shall  prepare  a 
disciplinary  report  and  forward  it  to  the 
administrator  or  designee.  The 


disciplinary  report  shall  include,  but 
not  be  limited  to: 

(i)  specific  rules  violated; 

(ii)  a  formal  statement  of  the  charge(s); 

(iii)  an  explanation  of  the  event, 
which  shall  include  who  was  involved, 
what  transpired  and  the  time  and 
location  of  tlie  occurrence; 

(iv)  unusual  resident  behavior; 

(v)  staff  witnesses; 

(vi)  disposition  of  any  physical 
evidence; 

(vii)  any  immediate  action  taken, 
including  the  use  of  force;  and 

(viii)  reporting  staff  member's 
signature;  and 

(ix)  date  and  time  the  report  is  made. 

(7)  Disciplinary  process.  Residents 
shall  receive  notification  of  the  rules 
violated,  a  formal  statement  of  the 
charge,  a  description  of  the  incident  and 
notice  of  the  date  and  time  of  hearing. 
The  administrator  or  designe*'  c'r-'U 
advise  residents  of  their  rights  to  be 
present  at  the  hearing,  to  call  witnesses 
on  their  behalf,  to  make  a  statement,  to 
present  documentary  evidence,  and  to 
ask  for  assistance  from  staff  in 
representing  them  at  the  hearing.  An 
impartial  person  or  panel  of  persons 
shall  conduct  the  hearing. 

(8)  immediate  removal  from  program 
for  disciplinary  reasons.  The 
administrator  shall  provide  for  the 
immediate  return  of  a  resident  for  an 
alleged  disciplinary  violation  to  a  secure 
facility  if  the  safety  of  the  resident,  other 
residents,  staff  or  the  security  of  the 
facility  is  at  stake. 

(9)  Record  of  disciplinary  hearing. 
The  persons  conducting  the  disciplinary 
hearing  shall  make  a  wTitten  copy  of  the 
decision  and  its  disposition  and  shall 
provide  copies  to  the  resident  and  the 
administrators  of  the  secure  and 
community  residential  facilities  for 
review.  Residents  shal!  have  the  right  to 
appeal  the  decision  to  the  administrator 
of  the  community  residential  facility  or 
the  next  level  of  authority.  The 
disciplinary  report  shal!  be  removed 
from  all  files  of  residents  found  not 
guilty  of  an  alleged  rule  violation. 

(d)  Room  restriction  and  removal  frort 
program — (1)  Explanation  for 
restriction.  Prior  to  room  and/or 
privilege  restrictionr  community 
residential  staff  shall  explain  the 
reasons  for  the  restriction  to  residents, 
and  residents  shall  have  the  opportunity 
to  explain  the  behavior  leading  to  the 
restriction. 

(2)  Woom  restriction  (minor).  Room 
restriction  for  minor  misbehavior  shall 
serx'e  only  a  "cooling  ofT"  purpose  and 
is  short  in  duration,  with  the  time 
period  (fifleen-sixty  minutes)  specified 
at  the  time  of  assignment. 
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(3)  Room  re  Jtriction  (major).  Room 
restriction  shi  11  not  exceed  eight  hours 
without  reviei  v  and  administrative 
authorization  md  shall  be  used  only 
when  the  resident  is  dangerous  to  self 
or  others,  and  or  there  is  substantial 
evidence  of  pi  ans  to  abscond. 

(4)  Supervis  ion  during  room 
restriction.  Du  ring  room  restriction,  staff 
shall  contact  i  ssidents  at  least  every 
fifteen  minute  5  to  ensure  the  well-being 
of  the  resideni .  The  resident  shall  assist 
in  determinin  ;  the  end  of  the  restriction 
period. 

(5)  Disciplir  ary  removal  from 
program.  The  idministrator  shall 
remove  reside  its  from  program  for  a 
disciplinary  v  olation  only  after  a 
hearing. 

(6)  Emergen  :y  removal.  Pursuant  to  a 
placement  ore  er,  the  administrator  of 
the  facility  or  designee  can  order 
immediate  ren  loval  from  program  and 
return  to  a  sec  ire  facility  when  it  is 
necessary  to  p  -otect  the  resident  or 
others.  The  ini  mediate  supervisor  of  the 
person  orderir  g  removal  from  program 
or  the  contraci  ing  officer  shall  review 
this  action  wit  lin  three  working  days. 

(7)  Authorit  r  for  removal.  The 
administrator  ihall  have  the  authority  to 
define  the  crit  jria  for  removal  of 
residents  from  the  program.  The 
procedure  for  -emoval  from  the  program 
and  transfer  si  all  follow  due  process 
requirements  i  Jid  shall  allow  for 
resident  appea  1. 

(e)  Resident  rights — (1)  Access  to 
courts,  counse  1  and  legal  materials. 
Residents  shal  have  the  right  to  have 
access  to  attor  leys,  legal 
representative ;.  the  courts  and  legal 
materials  and  o  address  uncensored 
communicatic  ns  to  governmental 
authorities. 

(2)  Freedom  from  discrim.  nation. 
Residents  shal  have  the  right  to  be  free 
from  discrimii  ation  based  on  race, 
religion,  nitio  lal  origin,  tribal 
affiliation,  sex  disability,  political 
beliefs,  favorit  sm  or  nepotism. 
Residents  shal  1  have  the  right  to  equal 
access  to  prog  ams  and  work 
assignments  a;  provided  in  the 
classification   irogram. 

(3)  Equal  ac  :ess  for  women.  Male  and 
female  resider  ts  shall  have  the  right  to 
equal  access  t(  programs  and  services. 

(4)  Right  to  communicate.  Residents 
shall  have  the  right  to  receive  visits  and 
to  communica  e  or  correspond  with 
persons  or  org  mizations,  subject  only  to 
the  limitation:  necessary  to  maintain 
order  and  seci  rity. 

(5)  Protectic  n  from  harm.  Residents 
shall  have  the  right  to  protection  from 
personal  abusi  i,  corporal  punishment, 
personal  injur  ^  disease,  property 


damage  and  harassment,  by  either  staff 
or  residents. 

(6)  Freedom  of  personal  grooming. 
Residents  shall  have  the  right  to 
determine  the  length  and  style  of  scalp 
or  facial  hair,  unless  health  and  safety 
reasons  exist. 

(7)  Treatment.  Residents  shall  have 
the  right  to  medical,  dental,  mental 
health  and  sub  stance  abuse  treatment 
and  rehabilitative  services  as  directed 
by  the  health  authority. 

(f)  Admission — (1)  Admission 
policies.  The  facility  shall  have  clearly 
defined  written  procedures  governing 
admission. 

(2)  Documentation  of  commitment. 
Court  order,  statute  or  compact  shall  be 
document  legal  commitment  authority. 

(3)  Notification  of  non-acceptance. 
The  administrator  or  designee  shall 
advise  the  referring  agency  when  a 
prospective  resident  is  not  accepted  into 
the  program,  citing  specific  reasons. 

(4)  Admission  criteria.  The 
administrator  shall  distribute  a  copy  of 
admission  policies  and  criteria  to 
referring  agencies  and  interested  parties. 

(5)  Admission  process.  Written 
procedures  for  admitting  new  residents 
shall  include,  at  a  minimum: 

(i)  determination  that  the  juvenile  is 
legally  committed  to  the  facility; 

(ii)  inventory  of  clothing  and  personal 
property  taken  into  the  facility; 

(iii)  receipt  of  health  record,  if 
required  because  of  transfer; 

(iv)  completion  of  admission  form  as 
required  by  these  standards; 

(v)  orientation;  and 

(vi)  assignment  to  a  room. 

(6)  Suicide  screening.  The 
administrator  or  designee  shall  ensure 
that  all  residents  have  been  screened  for 
suicide  risk  prior  to  acceptance  in  the 
community  residential  program. 

(7)  Orientation.  All  newly  admitted 
residents  shall  receive  written  or  oral 
information  in  the  language  they 
understand.  The  admitting  officer  shall 
document  completion  of  orientation  by 
a  statement  that  shall  be  signed  and 
dated  by  the  resident  and  employee. 
The  orientation  shall  include,  but  not  be 
limited  to: 

(i)  resident  rules  of  conduct  and 
potential  disciplinary  actions  that  may 
be  taken; 

(ii)  programs  and  services  available  in 
the  facility  or  community; 

(iii)  procedures  for  accessing  health 
care  services;  and 

(iv)  resident  rights  and  privileges. 

(8)  Personal  properiy  inventory.  The 
admitting  employee  shall  complete  a 
written,  itemized  inventory  of  all 
personal  property  of  newly  admitted 
residents.  The  admitting  employee  shall 
store  securely  all  juvenile  property. 


including  money  and  other  valuables. 
The  employee  shall  give  the  resident  a 
receipt  for  all  property  held  until 
release. 

(9)  Policy  on  personal  property.  The 
administrator  or  designee  shall  identify 
personal  property  that  residents  may 
receive  or  keep  in  their  possession 
while  in  the  facility,  the  sources  from 
which  these  items  may  be  obtained  and 
how  these  items  are  received  and 
inspected. 

(g)  Classification — (1)  Classification 
policy.  The  administrator  or  designee 
shall  review  all  residents  and  classify 
them  as  appropriate  for  community 
residential  status  prior  to  placement  in 
the  community  residential  facility. 

(2)  Prohibited  segregations.  The 
administrator  shall  prohibit  the 
segregation  of  residents  by  race,  color, 
creed,  tribal  affiliation,  national  origin, 
political  beliefs,  nepotism,  favoritism  or 
other  prohibited  criteria. 

(h )  Food  service — ( 1 )  Food  service 
records.  At  a  minimum,  the  facility  shall 
maintain  records  of  the  number  oi  meals 
served  to  the  resident  population,  the 
expenditures  for  food  supplies  and 
menus  (planned  and  as  served). 

(2)  Dietary  allowances.  The  facility 
shall  document  that  a  registered 
dietician  reviews  dietary  allowance  at 
least  annually  to  ensure  compliance 
with  nationally  recommended  food 
allowances.  A  diet  manual,  approved  by 
a  registered  dietician,  shall  guide 
dietary  allowances,  including  special 
diets. 

(3)  Menu  planning.  The  administrator 
or  designee  shall  plan,  date  and  make 
all  menus  available  for  review  at  least 
one  week  in  advance.  The  administrator 
or  designee  shall  make  notations  of  any 
substitutions,  which  shall  be  of  equal 
nutritional  value,  in  the  meals  actually 
served.  The  administrator  or  designee 
shall  consider  Native  American  food 
preferences  in  menu  planning.  The 
administrator  or  designee  shall  direct 
that  menu  evaluations  shall  be 
conducted  at  least  quarterly  to  verif\ 
adherence  to  the  nationally  recom 
mended  basic  daily  servings. 

(4)  Medical  special  diets.  The 
administrator  or  designee  shall  provide 
for  special  diets  that  are  prescribed  by 
appropriate  medical  or  dental 
personnel. 

(5)  Religious  preference  special  diets. 
The  administrator  or  designee  shall 
provide  for  special  diets  for  residents 
whose  beliefs  require  adherence  to 
religious  dietary  laws. 

(6)  Food  and  discipline.  The 
administrator  shall  prohibit  the  use  of 
food  as  a  disciplinary  measure. 

(7)  Health  protection.  Food  service 
facilities  and  equipment  shall  meet 


health  and  safety  standards.  Food 
service  persormel  and  residents  working 
in  the  food  service  area  shall  comply 
with  applicable  health  regulations.  The 
administrator  or  designee  shall        * 
document  compliance  with  health  and 
safety  regulations,  including  but  not 
limited  to,  a  pre-assignment  medical 
examination. 

(8)  Inspections  of  food  products.  The 
appropriate  government  agency  shall 
inspect  and  approve  food  products  that 
are  grown  or  produced  within  the 
system.  The  administrator  or  designee 
shall  implement  a  distribution  system 
that  ensures  prompt  delivery  of 
foodstuffs. 

(9)  Inspection  of  food  service  area. 
The  administrator  or  designee  shall 
conduct  a  weekly  inspection  of  all  food 
service  areas,  including  dining  and  food 
preparation  areas  and  equipment  to 
ensure  that  they  are  sanitary,  that  all 
food  storage  areas  are  temperature 
controlled,  and  that  food  service 
personnel  have  made  daily  checks  of 
refrigerator  and  water  temperatures. 

(10)  Meal  service.  The  facility  shall 
serve  meals  under  the  direct  supervision 
of  staff.  The  facility  shall  provide  at 
least  three  meals,  of  which  two  shall  be 
hot,  served  at  regular  meal  times  during 
each  twenty-four  hour  period,  with  no 
more  than  fourteen  hours  between  the 
evening  meal  and  breakfast.  Provided 
that  basic  nutritional  goals  are  met, 
variations  may  be  allowed  based  on 
weekend  and  holiday  food  service 
demands. 

(i)  Sanitation  and  hygiene— (\)  Water 
supply.  The  administrator  shall 
maintain  documentation  that  the  entity 
which  provides  the  facility's  water 
source,  supply,  storage  and  distribution 
system  meets  the  requirements  of  42 
IJ.S.C.  300g-6  (the  Safe  Drinking  Water 
Act). 

(2)  Sewage  system.  The  administrator 
shall  maintain  documentation  that 
entity  which  provides  the  facility's 
sewage  system  complies  with  33  U.S.C. 
1251  et  seq.  (the  Clean  Water  Act  oT 
1977). 

(3)  Sanitation  plan.  The  administrator 
or  designee,  in  cooperation  with  the  BIA 
or  tribal  maintenance  program,  shall 
develop  a  written  housekeeping  plan  for 
all  areas  of  the  physical  plant.  The 
administrator  or  designee  shall  update 
the  plan  as  needed  and  review  it  at  least 
annually.  The  plan  shall  provide  for 
daily  housekeeping  and  regular 
maintenance  by  assigning  specific 
duties  to  staff,  residents  and  BIA  or 
tribal  Facility  Maintenance.  The  plan 
shall  require  that: 

(i)  facility  floors  be  kept  clean,  dry 
and  free  of  hazardous  substances; 


(ii)  a  qualified  person  conduct 
monthly  inspections  to  control  vermin 
and  pests; 

(iii)  solid  and  liquid  wastes  be 
disposed  of  properly; 

(iv)  clean,  suitable  and  presentable 
bedding,  linens,  towels  and  (if 
applicable)  be  issued  to  new  residents 
and  exchanged  on  at  least  a  weekly 
basis; 

(v)  necessary  cleaning  and  storage  of 
resident  personal  clothing  be  provided; 

(vi)  articles  needed  for  personal 
hygiene  be  furnished;  and 

(vii)  sufficient  facihties  in  the  housing 
areas  to  permit  residents  to  shower  or 
bathe  on  admission  to  the  facility  and 
daily  thereafter. 

(4)  Special  clothing  issue.  The  facility 
shall  provide  for  the  issue  of  special 
and,  where  appropriate,  protective 
clothing  and  equipment  to  residents 
participating  in  special  work 
assignments.  Such  clothing  shall  be 
available  in  quantities  that  permit 
exchange  as  frequently  as  the  work 
assigrunent  requires. 

(5)  Hair  care.  The  administrator  or 
designee  shall  allow  residents  to  arrange 
for  hair  cutting  services. 

(j)  Health  care— (1)  Written  health 
care  plan.  A  vmtten  plan  shall  provide 
for  the  delivery  of  health  care  services, 
including  medical,  dental,  mental 
health  and  substance  abuse  treatment, 
under  the  control  of  a  designated  health 
authority.  The  plan  shall  include  the 
participation  of  IHS,  social  services  and 
tribal  health  care  providers.  A 
Memorandum  of  Agreement  between 
the  administrator  and  the  Director  of  the 
appropriate  Indian  Health  Service  (IHS) 
Ser\'ice  Unit  or  IHS  contract  health  care 
provider  shall  document  the  health  care 
plan.  When  this  authority  is  other  than 
a  physician,  final  medical  judgments 
shall  rest  with  a  single  responsible 
physician,  designated  by  the 
appropriate  health  authority,  who  shall 
meet  the  applicable  licensure 
requirements. 

(2)  Health  program  coordinator.  In 
facilities  without  full-time,  qualified 
health  personnel,  a  health-trained  staff 
member  shall  coordinate  the  health  care 
delivery  system  in  the  facility  under  the 
joint  supervision  of  the  responsible 
health  authority  and  the  administrator. 

(3)  Annual  review.  The  administrator 
and  the  health  authority  shall  update 
the  plan  as  needed,  review  it  annually 
to  determine  program  needs  including 
staffing,  equipment  and  supplies  and 
document  its  review  by  signature  and 
date. 

(4)  Medical/mental  health  judgment. 
Medical,  dental  and  mental  health 
matters  involving  clinical  judgments 
shall  be  the  sole  province  of  the 


responsible  physician,  dentist  and/or 
psychiatrist  or  qualified  psychologist. 

(5)  Security  regulations.  Security 
regulations  applicable  to  facility 
personnel  shall  apply  to  health 
personnel. 

(6)  Meetings  with  provider.  The  health 
authority  shall  meet  with  the 
administrator  or  designee  at  least 
quarterly  to  review  and  evaluate  the 
health  care  delivery  system.  The  health 
authority  shall  provide  an  annual 
statistical  report  which  documents  the 
level  and  amount  of  health  care  services 
provided. 

(7)  Review  of  health  care  policies.  The 
health  authority  and  the  administrator 
shall  review  and  approve  all  policies 
and  procedures  relative  to  the  health 
care  plan  prior  to  submission  of  these 
policies  to  the  Chief,  Division  of  Law 
Enforcement.  Policies  and  procedures 
shall  be  reviewed  at  least  annually  and 
documented  by  signature  and  date. 

(8)  Health  training  program.  The 
responsible  health  authority,  in 
cooperation  with  the  administrator, 
shall  establish  a  health  training 
program.  The  program  shall  provide 
instruction  in  the  following  areas: 

(i)  appropriate  procedures  to  prevent 
the  spread  of  communicable  diseases: 

(ii)  the  ability  to  respond  to  health- 
related  situations  within  four  minutes: 

(iii)  recognition  of  signs,  symptoms 
and  actions  required  in  potential 
emergency  situations; 

(iv)  recognition  of  chronic  illness; 

(v)  administration  of  first  aid  and 
Cardiopulmonary  resuscitation  (CPR): 

(vi)  methods  of  obtaining  assistance 
from  the  health  care  provider; 

(vii)  recognition  of  signs  and 
symptoms  of  and  management  of 
residents  with  mental  illness, 
retardation,  emotional  disturbance, 
chemical  dependency  and  suicidal 
behavior;  and 

(viii)  procedures  for  patient  transfers 
to  appropriate  medical  facilities  or 
health  care  providers. 

(9)  Sick  call.  The  administrator  or 
designee  shall  provide  for  the  collection 
and  referral  of  resident  requests  for 
health  care.  The  facility  shall  have  a 
system  of  sick  call  in-house  or  at  the 
health  care  facility.  The  system  shall 
include  provision  for  referral  of 
residents  by  staff  for  medical  or  other 
behavioral  health  evaluation,  i.e,  mental 
health,  substance  abuse,  suicide.  Sick 
call  shall  be  held  no  less  than  once  per 
week. 

(10)  Twenty-four-hour  emergency 
care.  The  administrator  and  health 
authority  shall  develop  a  wxitten  plan 
for  die  provision  of  twenty-four  hour 
emergency  medical,  dental  and  mental 
health  care.  The  administrator  and 
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health  authc  hty  shall  update  the  plan  as 
needed  and  review  it  at  least  annually. 
At  a  minimi  m,  the  plan  shall  include: 

(i)  emerge  icy  evacuation  of  the 
resident  firoi  i  the  facility; 

(ii)  emerg(  ncy  evaluation  of  the 
resident  for  fnedical  or  mental  health 
problems; 

(iii)  use  o^t 
vehicle; 

(iv)  use  ofjone  or  more  designated 
hospital,  clii  lic,  emergency  on-call 
physician,  djntist,  psychiatrist, 
quaUtied  ps;  chologist  or  otherwise 
qualified  cli  lician;  and 

(v)  proced  ores  that  provide  for  the 
immediate  ti  ansfer  of  residents  when 
appropriate. 

(11)  Healti.care  treatment.  Hoalth 
care  stafl'or  lealth-trained  community 
residential  s  aff  perform  treatment 
pursuant  to  '  vritten  direct  orders  by 
personnel  ai  thorized  by  law  to  give 
such  orders. 

(12)  Licen.  are  requirements.  The 
health  autho  rity  shall  comply  with  all 
applicable  federal  law,  licensure 
requirement:  i,  rules,  regulations  and 
medical  prol  ocols  in  the  delivery  of 
health  care  fi  srvices  to  the  resident 
population. 

[12]  Tradi  ional  practitioners.  The 
facility  shall  allow  residents  to 
participate  ii  i  or  receive  traditional 
healing  cerei  nonies  and  to  use 
traditional  h  saling  methods,  limited 
only  to  the  c  sgree  necessary  to  preserve 
institutional  security  and  order. 

(14)  Prohi  \ited  use  of  detainees. 
Residents  sh  ill  not  perform  duties  in 
the  health  cs  re  program. 

(15)  Mana  \ement  of  medications.  The 
administrate  r  and  health  authority  shall 
provide  for  t  le  proper  management  of 
individual  d  wes  of  medications  that  are 
kept  in  the  f(  cility.  The  administrator 
and  health  a  ithority  shall  review  the 
policy  annuc  Uy  and  update  it  as 
needed. 

(16)  Admi  listration  of  medications. 
The  adminis  rator  or  designee  shall 
ensiu^  that  f  ersons  administering 
medications  lave  received  training 
appropriate  I  o  their  assignment. 
Employees  s  lall  administer  medications 
according  to  direct  or  physician  orders 
and  recorid  tl  le  administration  of 
medications  In  a  manner  and  on  a  form 
approved  by  the  responsible  physician. 

(17)  Prelitninary  health  care 
screening.  T  le  administrator  or 
designee  sht  1  ensure  that  all  residents 
have  receive  i  a  health  screening 
interview  pr  or  to  acceptance  into  the 
community  i  esidential  program. 

(18)  Healt.  i  appraisal.  The  health 
authority  sh<  11  provide  a  health 
appraisal  for  each  resident  within 
fourteen  day  i  of  admission  imless  there 


is  documentation  that  the  resident  has 
had  an  appraisal  within  thirty  days 
prior  to  admission  to  the  facility.  A 
health-trained  or  otherwise  qualified 
health  care  personnel  shall  collect 
health  history  and  vital  signs.  Only 
qualified  health  care  persormel  shall 
collect  other  data.  The  health  appraisal 
shall  include: 

(i)  review  of  transferred  health  record 
and/or  health  screening; 

(ii)  collection  of  additional  data  to 
completethe  medical,  dental, 
psychiatric  and  immunization  histories, 
with  attention  to  elements  that  may 
indicate  the  presence  of  chronic  disease, 
such  as  diabetes,  if  not  already 
available; 

(iii)  recording  of  height,  weight,  pulse, 
blood  pressure  and  temperature,  if  not 
already  available; 

(iv)  administration  of  laboratory  and 
other  tests  and  examinations  as 
appropriate,  if  medically  indicated; 

(v)  notation  of  additional  comments 
as  needed;  and 

(vi)  initiation  of  therapy  as 
appropriate. 

(19)  Health  examination.  Qualified 
health  care  personnel  shall  complete  a 
health  examination  for  each  resident 
within  thirty  days  of  admission.  The 
examination  shall  include: 

(i)  a  "hands-on"  examination  by  an 
appropriately  licensed  health  care 
professional; 

(ii)  dental  screening,  hygiene  and 
treatment  when  the  health  of  the 
juvenile  would  be  adversely  affected; 
and 

(iii)  additional  health  care  services  as 
indicated  by  qualified  health  care 
personnel. 

(20)  First  aid  kits.  The  administrator 
shall  ensure  that  first  aid  kits  are 
available  in  designated  areas  of  the 
facility  as  determined  by  the  Safety 
Officer  during  the  annual  inspection. 
The  health  care  provider  shall 
determine  the  appropriate  content  of 
first  aid  kits. 

(21)  Special  medical  programs.  The 
health  authority  shall  provide 
specialized  health  education  and 
treatment  programs,  including,  but  not 
limited  to,  personal  hygiene,  diet  and 
exercise,  family  planning, 
communicable  diseases,  including 
sexually  transmitted  diseases  and 
substance  abuse  education,  prevention. 
Intervention  and  treatment. 

(22)  Detoxification.  The  administrator 
and  health  authority  shall  develop  a 
written  plan  to  guide  the  clinical 
management  of  chemically  dependent 
residents.  The  plan  shall  specify  the 
process  for  involving  the  health 
authority  and  the  substance  abuse 
progjaiu  on  both  a  continuing  and 


crisis-intervention  basis.  The  plan  shall 
include: 

(i)  completion  of  assessment  as 
required  by  Public  Law  99-570  or 
warranted  by  additional  indications; 

(ii)  validation  that  the  individual  only 
requires  non-phanriacologically 
supported  care; 

(iii)  integration  of  individual 
treatment  plans  into  the  individualized 
program  plan;  and 

(iv)  referrals  to  specified  community 
resources  on  release  when  appropriate. 

(23)  Substance  abuse  programming. 
The  administrator  and  health  authority 
shall  develop  a  written  plan  to  provide 
substance  abuse  education, 
intervention,  as.sessment  and  treatment 
to  residents  who  are  diagnosed  as 
substance  abusers.  The  administrator, 
health  authority  and  substance  abuse 
program  provider  shall  update  the  phm 
as  needed  and  review  it  at  least 
annually.  The  plan  shall  link  existing 
community  programs  and  services  to  the 
facihty  program.  The  plan  shall  inc  lude. 
at  a  minimum: 

(i)  assessment  and  evaluation; 

(ii)  referral  for  treatment,  if  requested 
or  court-ordered;  and 

iiii)  availability  of  appropriate  stdf- 
help  groups. 

(24)  Informed  consent.  The  health 
authority  shall  observe  informed 
consent  standards  of  the  community  for 
all  resident  care,  examinations, 
treatments  and  procedures  affected  by 
informed  consent.  The  informed 
consent  of  a  parent,  guardian  or  legal 
custodian  shall  apply  when  required  by 
law.  Health  care  shall  not  be  rendered 
against  a  resident's  will. 

(25)  Participation  in  research.  The 
health  authority  shall  prohibit  the  use  ut 
residents  for  medical,  pharmaceutical, 
or  cosmetic  experiments.  This  standard 
shall  not  preclude  individual  treatment 
of  a  resident  based  on  his  or  her  need 
for  a  specific  medical  procedure  that  is 
not  generally  available. 

(26)  Confidentiality  of  health  records. 
In  compliance  with  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended  and  42 
CFR  Part  2  (Regulations  on 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records),  the  health 
authority  shall  keep  the  health  record 
confidential.  The  health  authority  shall 
require  that,  at  a  minimum: 

(i)  the  active  health  record  be 
maintained  separately  from  the  prograjti 
record; 

(ii)  access  to  the  health  record  be 
controlled  by  the  health  authority;  and 

(iii)  the  health  authority  share  with 
the  administrator  or  designee 
information  regarding  a  resident's 
medical  management,  security  and  the 
ability  to  participate  in  programs. 


(27)  Medical  record  contents.  The 
health  authority  shall  approve  the 
method  of  recording  entries  in  the 
record  and  the  form  and  format  of  the 
record.  A  resident's  medical  record  shall 
contain: 

(i)  transferred  health  record; 

(ii)  copies  of  the  completed  intake 
screening  form,  if  separate; 

(iii)  the  health  appraisal  data 
collection  form,  if  separate; 

(iv)  prescribed  medications  and  their 
administration; 

(v)  laboratory,  x-ray  and  diagnostic 
studies; 

(vi)  the  signature  and  title  of  each 
documenter; 

(vii)  consent  and  refusal  forms; 

(viii)  release  of  information  forms; 

(ix)  place,  date  and  time  of  health 
encounters; 

(.x)  discharge  summary  of 
hospitaUzation  (if  applicable);  and 

(xi)  health  service  reports  (e.g.,  dental, 
psychiatric  and  other  consultations). 

(28)  Transfer  of  health  information 
and  records.  Summaries  br  copies  of  the 
health  record  shall  be  sent  routinely  to 
the  health  authority  of  any  facility  to 
which  the  resident  is  transferred.  The 
resident  shall  authorize,  in  writing,  the 
transfer  of  health  records  and 
information,  unless  otherwise  provided 
by  law  or  administrative  regulation 
having  the  force  and  effect  of  law. 

[k)  Release — (\)  Temporary  release. 
Temporary  release  programs  shall 
include: 

(i)  identification  of  the  circumstances 
for  which  residents  may  be  released  on 
a  temporary  basis; 

(ii)  operating  procedures; 

(iii)  written  rules  of  resident  conduct; 

(iv)  a  record-keeping  system  that 
documents  dates,  times  and 
authorization  for  release; 

(v)  a  system  to  evaluate  program 
effectiveness;  and 

(vi)  efforts  to  obtain  community 
cooperation  and  support. 

(2)  Work  or  education  release.  The 
administrator  or  designee  shall 
encourage  residents  to  participate  in 
work  or  education  release  programs. 
The  appropriate  court  shall  sanction 
education  and  work  release. 

(3)  Final  release.  Written  procedures 
for  final  release  of  residents  shall 
include,  but  not  be  limited  to: 

(i)  verification  of  identity  and  release 
authority,  including  verification  of 
completion  of  terms  of  the  sentence; 

(ii)  verification  that  all  resident 
property  leaves  with  the  resident  and 
that  no  facility  property  leaves  the 
facility; 

(iii)  completion  of  any  pending 
action,  such  as  grievances  or  claims  for 
damages  or  lost  possessions; 


(iv)  transfer  of  health  information,  if 
appropriate;  and 

(v)  transportation  arrangements,  if 
required. 

(4)  Detainers.  The  presence  of  a 
detainer  shall  not  automatically  prevent 
the  release  of  a  resident  from  the 
community  residential  facility. 

§  1 0.44    Juvenile  programs  and  services. 

(a)  Individualized  program  plan — (1) 
Development  of  individual  program 
plan.  Within  the  first  two  weeks  of 
admission,  the  facility  staff  shall  design 
a  written  program,  tailored  for  each 
individual,  with  and  for  each  resident. 
The  staff  and  resident  shall  sign  and 
date  the  plan,  which  shall  include 
measurable  criteria  of  expected  behavior 
and  accomplishments  and  a  time 
schedule  for  achieving  specified  goals. 

(2)  Program  review.  Staff  shall  review 
resident  progress  every  two  weeks  either 
through  staff  meetings  or  by  individual 
staff;  staff  shall  document  the  outcome 
of  each  review. 

(3)  Change  in  program.  Staff  shall 
review  and  discuss  any  change  in  an 
individualized  program  with  the 
resident.  Staff  and  resident  shall 
document  the  review  by  signature  and 
date. 

(4)  Personalized  program  reports.  The 
administrator  or  designee  shall  make  a 
quarterly  progress  report  available  to  the 
parent  or  legal  guardian  of  each 
resident.  If  a  resident  remains  in 
program  for  six  months,  the 
administrator  or  designee  shall  submit  a 
written  report  to  the  committing 
authority.  The  report  shall  state  the 
justification  for  keeping  the  resident  in 
the  program. 

(5)  Case  management.  Facility  staff 
shall  use  a  case  management  approach 
to  provide  counseling  services  for  each 
resident.  Staff  of  the  community 
residential  facility  shall  either  provide 
or  coordinate  this  service. 

(b)  Program  coordination — (1) 
Availability  of  programs.  The 
administrator  or  designee  shall  develop 
a  written  plan  to  provide  activities, 
programs  and  services  for  residents  to 
prevent  enforced  idleness.  Programs  and 
services,  appropriate  to  the  needs  of  the 
juvenile  population,  shall  be  available 
in  the  facility  or  accessible  in  the 
community.  Programs  and  serv  ices  shall 
include,  but  not  be  limited  to,  social 
services,  religious  services,  including 
traditional  religious  practices  and 
ceremonies,  recreation  and  leisure  time 
activities,  counseling,  library  services, 
education  programs  and  substance 
abuse  programming.  Staff  shall  seek  the 
cooperation  of  various  community 
groups  offering  activities  and  programs 
for  the  benefit  of  residents. 


(2)  Inventory  of  community  ser\'ices. 
The  facility  administration  shall 
maintain  and  make  available  to  all  staff 
and  residents  a  periodic  inventory  of 
functioning  community  services. 

(c)  Education  and  work  programs — (1) 
Education  program.  In  conjunction  with 
the  applicable  education  authority,  the 
administrator  or  designee  shall  develop 
a  written  plan  for  the  comprehensive 
education  of  residents.  The 
administrator  and  applicable  education 
authority  shall  update  the  plan  as 
needed,  review  it  aimually.  and  support 
it  with  a  Memorandum  of  Agreement. 
At  a  minimum,  the  plan  shall  include: 

(i)  the  roles  and  responsibilities  of  the 
facility  and  the  school  district, 
compliant  with  the  provisions  of  Title 
94; 

(ii)  education  release; 

(iii)  education  materials  and 
equipment: 

(iv)  developmental,  remedial,  special 
and  cultural  education;  and 

(v)  tutorial  services  as  needed. 

(2)  Work  programs.  The  administrator 
or  designee  shall  develop  a  written  work 
plan  that  shall  provide  for  work 
assignments  for  residents  including  the 
disabled.  Work  may  include  facility 
maintenance  duties  and  community 
ser\ice  projects.  The  administrator  shall 
prohibit  discrimination  in  resident  work 
assignments  based  on  race,  creed, 
gender,  age,  marital  status,  disability  or 
tribal  affiliation. 

(3)  Regulation  of  work  programs. 
Resident  work  programs  shall  comply 
with  applicable  federal  regulations. 
Residents  shall  not  perform  any  work 
prohibited  by  federal  or  tribal 
regulations  and/or  statutes  pertaining  to 
child  labor. 

(d)  Rfcreation,  library  and  religious 
programming — ( 1 )  Comprehensive 
recreation  program.  The  administrator 
or  designee  shall  require  that  residents 
be  offered  opportunities  for  recreational 
and  leisure  tmie  activities.  A  facility 
staff  mem.ber  or  trained  volunteer  shall 
coordinate  the  recreation  program. 

(2)  Library.  The  administrator  or 
designee  shall  develop  a  written  plan  to 
provide  reading  materials  to  residents. 
The  plan  shall  include  the  criteria  for 
the  selection  and  maintenance  of  library 
materials,  the  location  where  reading 
materials  are  kept,  the  process  by  which 
residents  obtain  and  return  these 
materials  and  designation  of  the  staff 
member  or  trained  volunteer  who  is 
responsible  for  library  services.  The 
administrator  shall  update  the  plan  as 
needed  and  review  it  at  least  annually. 

(3)  Religious  programs.  Residents 
shall  have  the  right  to  practice  their 
leligion,  subject  only  to  the  limitations 
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including  the  opportunity  for  physical 
contact. 

(2)  Times  of  visitation.  Residents  shall 
receive  visitors  during  normal  visiting 
hours,  in  accordance  with  the 
individual  program  plan,  except  where 
there  is  substantial  evidence  that  a 
visitor  poses  a  threat  to  the  safety  of  the 
resident  or  the  security  of  the  facility,  or 
may  disrupt  the  program. 

(3)  Sobriety  statement.  Facility 
visitors  and  volunteers  shall  sign  a 
sobriety  statement.  The  statement  shall 
stipulate  that: 

(i)  they  are  not  under  the  influence  of 
alcohol  or  illegal  mood  altering 
substances; 

(ii)  they  are  not  carrying  such 
substances  on  their  person  or  in  their 
belongings;  and 

(iii)  they  consent  to  a  breath  tost  or 
non-invasive  search  as  a  condition  of 
entry,  if  there  is  probable  cause. 

(4)  Searches  (visiting).  The 
administrator  or  designee  shall  provide 
clear  instructions  to  staff  and  residents 
concerning  resident  and  visitor  search 
procedures  and  the  approval  required 
for  visual  observation  of  unclothed 
residents. 

(5)  Special  visits.  The  administrator  or 
designee  shall  provide  for  special  visits. 

(6)  Visitor  registration.  The 
administrator  or  designee  shall  provide 
for  visitor  registration  and  identification 
on  entry  into  the  facility. 

Subpart  F— Adult  Holding  Facilities 

§  10.51     Administration  and  management 

(a)  General  administration — (1) 
Administration  of  facility.  An 
administrator,  whose  responsibility  and 
authority  shall  be  documented,  shall 
oversee  each  facility.  The  appointment 
shall  be  based  on  written  qualifications. 

(2)  Service  provider  roles.  A 
Memorandum  of  Agreement  (MOA), 
which  shall  be  updated  as  needed  and 
reviewed  at  least  annually,  shall  define 
the  role  and  function  of  employees  of 
public  or  private  agencies  providing  a  - 
service  to  tho  facility.  The  MOA  shall 
specify  the  relation  of  service  providers 
to  the  authority  and  responsibility  of  the 
administrator. 

(3)  Policy  and  procedure  manual.  All 
employees  of  the  facility  shall  have 
access  to  a  policy  and  procedure  manual 
and  its  supporting  documents.  The 
Chief,  Division  of  Law  Enforcement, 
shall  approve  the  manual  and  its 
supporting  documents,  which  shall 
provide  for  the  implementation  of  these 
standards  and  shall  direci 
documentation  of  compliance.  The 
administrator  shall  update  the  manual 
as  needed  and  review  it  annually. 

(4)  Dissemination  of  policy  and 
procedure.  The  administrator  shall 


disseminate  approved,  new,  or  revised 
poHcies  and  procedures  to  designated 
staff,  volimteers  and,  where  appropriate, 
inmates  prior  to  implementation.  Staff 
shall  review  and  indicate  in  writing  thai 
they  understand  the  content  of  policies 
and  procedures  prior  to  their 
implementation. 

(5)  Channels  of  communication.  The 
administrator  or  designee  shall  regularly 
disseminate  information  to  staff  prior  to 
the  beginning  of  their  shift. 

(6)  Monitoring  and  assessment.  The  ; 
Agency  Superintendent  or  designee 
shall  review  and  inspect  operations  and 
programs  at  least  annually. 

(7)  Annua]  report.  The  administrator 
shall  submit  a  written  annual  report  to 
the  Chief.  Division  of  Law  Enforcement, 
through  the  Area  Director  and  Agency 
Superintendent,  and  shall  forward  a 
copy  to  the  appropriate  court  and  health 
care  authority.  The  report  shall  address 
goals,  objectives,  population  data, 
programs  and  services  provided,  butlgirt. 
space  and  equipment  needs  and  major 
developments. 

(8)  Separation  of  adults  and  juveniles. 
The  administrator  shall  prohibit  the 
confinement  of  juveniles  under  the  age 
of  eighteen  within  the  facility  unless  in 
compliance  with  42  U.S.C. 
223(a)(13)(14)  (the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974)  as 
amended  and  28  CFR  Part  31. 

(b)  Fiscal  management — (1)  Budgetary 
compliance.  If  operated  by  the  BIA,  the 
facility  shall  comply  with  the  directives 
of  the  Agency  regarding  budget 
preparation,  submission,  and 
administration.  If  operated  by  a  tribe, 
the  facility  shall  comply  with  the 
directives  of  the  tribe  regarding  bu«i};i»i 
preparation,  submission,  and 
administration. 

(2)  Accounting  compliance.  If 
operated  by  the  BIA,  the  facility  shiill 
comply  with  the  Agency  accounting 
directives.  If  operated  by  a  Tribe,  thi* 
facility  shall  comply  with  Tribal 
accounting  directives. 

(3)  Basis  of  budget.  The  admi.nistnilor 
shall  document  a  direct  relationship 
between  the  budget  and  planned 
operational,  staffing  and  program  ncefls. 

(4)  Property  management  compliance 
If  operated  by  the  BIA,  the  facility  shtll 
comply  with  Agency  property 

-  management  directives.  If  operated  liv  h 
Tribe,  the  faciUfy  shall  comply  with 
Tribal  property  management  directives. 

(5)  Federal  acquisition  regulation 
compliance.  If  operated  by  the  BIA.  t.'ic 
facility  shall  comply  with  Agnncy 
directives  for  facility  services, 
equipment  and  supply  purchases.  If 
operated  by  a  tribe,  the  facility  shall 
comply  with  tribal  directives  for  facility 


services,  equipment  and  supply 
purchases. 

(6)  Space  and  equipment  needs  and 
deficiencies.  The  administrator  shall 
report  space  and  equipment  needs  and 
deficiencies  annually  to  the  Area 
Director  through  the  Agency 
Superintendent. 

(7)  Program  needs  and  deficiencies. 
The  administrator  shall  report  program 
needs  and  deficiencies.  i.e.,  staffing, 
supplies,  training  and  contract  services, 
annually  to  the  Chief.  Division  of  Law 
Enforcement,  through  the  Area  Director 
and  Agency  Superintendent. 

(8)  Cost  of  inmate  board.  The  facility 
shall  charge  all  contract  users  at  the 
same  rate. 

(9)  Fund  accounts.  The  administrator 
shall  arrange  for  an  independent  audit   • 
of  inmate  fund  accounts  following 
standard  accounting  practices.  The 
administrator  shall  use  any  profit  or 
interest  which  accrues  for  the  benefit  of 
the  inmates. 

(c)  Personnel — (1)  Personnel  policy.  If 
operated  by  the  BL\.  the  facility  shall 
comply  with  Agency  personnel 
management  directives.  If  operated  by  a 
Tribe,  the  facility  shall  comply  with 
Tribal  personnel  management 
directives. 

(2)  Personnel  manucl.  The 
administrator  shall  make  a  copy  of  the 
applicable  personnel  manuals  and 
regulations  available  to  every  employee. 

(3)  Staffing  requirements.  The 
administrator  shall  review  employee 
workload  annually  to  ensure  that  the 
legitimate  safety  and  security  needs  of 
staff  and  inmates  are  addressed.  The 
administrator  shal!  develop  and  update 
the  facility's  shift  relief  factor  annually. 

(4)  Criminal  record  check.  The 
administrator  or  designee  shall  conduct 
a  criminal  record  check  of  all  new 
employees  prior  to  employment  to 
determine  if  there  are  criminal 
convictions  that  have  a  specific 
relationship  to  job  performance. 

(5)  Physical  examination.  All 
employees  who  have  direct  contact  with 
inmates  shall  have  a  pre-employment 
physical  examination.  There  shall  be 
provisions  for  re-examination. 

(6)  Physical  fitness.  Detention  officers 
shall  meet  BIA  or  comparable  tribal 
standards  for  physical  fitness. 

(7)  Code  of  ethics.  The  facility  shall 
have  a  written  Code  of  Ethics  that 
outhnes  the  professional  standards 
expected  of  all  employees  and 
recognizes  that  holding  facility 
persormel  may  be  held  to  a  higher 
behavioral  standard  because  of  the 
nature  of  their  duties. 

(8)  Confidentiality.  Consultants. 
contract  personnel,  employees  of  other 
public  and  private  agencies  and 


volunteers  who  work  with  inmates  shall 
agree  to  comply  with  the  faciUty's 
pohcies  on  confidentiality  of 
information. 

(d)  Training  and  staff  dewlopment— 
(1)  Management  of  training  programs. 
The  administrator  shall  identify, 
evaluate  and  update  job  related  training 
needs  annually. 

(2)  Training  curriculum  approval.  The 
Chief,  Division  of  Law  Enforcem.ent.  in 
conjunction  with  the  Indian  Police 
Academy,  shall  approve  training 
programs  and  curriculum  required  by 
these  standards. 

(3)  Outside  resources.  The  facility 
shall  support  the  integration  of  IHS- 
approved  triiining  and  other  training 
with  the  approval  of  the  administrator. 

(4)  Cultural  awareness.  Orientation 
training  shall  include  a  component  on 
cultural  issues  relative  to  the  local 
tribe(s). 

(5)  Officer  orientation  training.  All 
new  full  or  part-time  officers  assigned  to 
the  holding  facility  shall  receive  the 
number  of  hours  of  orientation  training 
recommended  by  the  Chief,  Division  of 
Law  Enforcement,  during  their  first  year 
of  employment.  Employees  shall 
complete  forty  of  these  hours  prior  to 
being  independently  assigned  to  work 
in  the  facility. 

(6)  Officer  in-service  training.  All  full 
or  part-time  officers  assigned  to  the 
holding  facility  shall  receive  an 
additional  forty  hours  of  job-relevant 
training  each  subsequent  year  of 
employment. 

(7)  Clerical  and  support  staff 
orientation  training.  All  new  clerical 
and  support  employees  who  have 
minimal  iimiate  contact  shall  receive 
the  number  of  hours  of  orientation 
training  recommended  by  the  Chief. 
Division  of  Law  Enforcement,  within 
their  first  year  of  employment. 

(8)  Clerical  and  support  staff  in- 
service  training.  All  clerical  and  support 
persons  shall  receive  an  additional 
sixteen  hours  of  job-relevant  training 
each  subsequent  year  of  employment. 

(9)  Administrative  and  managerial 
orientation  training.  All  new 
administrative  and  managerial  staff 
shall  receive  at  least  the  number  of 
hours  of  training  recommended  by  the 
Chief,  Division  of  Law  Enforcement, 
within  their  first  year  of  employment  in 
this  position. 

(10)  Administrative  and  managerial 
staff  in-service  training.  Administjative 
and  managerial  staff  shall  receive  at 
least  twenty-four  hours  of  job-relevant 
training  each  subsequent  year  of 
employment. 

(11)  Specialized  training.  At  least  one 
officer  assigned  to  the  holding  facility 
per  shift  shall  receive  specialized 


training  in  the  management  of  inmates 
with  health  and  behavioral  problems, 
including  substance  abuse  and  suicide. 
At  least  one  officer  assigned  to  the 
holding  facility  per  shift  shall  be 
certified  as  an  emergency  medical 
technician.  All  staff  who  have  contact 
with  inmates  shall  receive  training  in 
advanced  first  aid  and  CPR.  The  health 
authority  shall  identify  health-related 
training  needs. 

(e)  Facility  records— [l]  Compliance. 
The  facility  shall  comply  with  5  U.S.C. 
552  (the  Freedom  of  Information  Act).  5 
U.S.C.  552(a)  (the  Privacy  Act  of  1974). 
as  amended,  43  CFR  2.79(a)  and  16 
BIAM  (Records  and  Disposition 
Handbook)  or  comparable  tribal 
regulations. 

(2)  Records  management.  The  facility 
shall  have  a  system  for  the  management, 
dissemination,  retrieval,  storage, 
archiving  and  (when  appropriate) 
destruction  of  information  and 
detention  records. 

(3)  Law  enforcement  sensitive 
information.  Law  enforcement  sensitive 
records  and  information  shall  be  marked 
privileged.  The  administrator  or 
designee  shall  keep  these  records  in  a 
lockt>d  cabinet  or  file  room. 

(4)  Release  of  information  and 
consent.  Irunates  shall  sign  a  Release  of 
Information  Consent  Form  in 
compliance  with  5  U.S.C.  552(a)  (the 
Privacy  Act  of  1974)  as  amended  prior 
to  the  release  of  privileged  information 
The  administrator  or  designee  shall 
keep  a  copy  of  the  signed  release  in  the 
inmate's  record. 

(5)  Separation  of  record  contents.  The 
administrator  or  designee  shall  identify 
and  separate  contents  of  inmate  reconis 
according  to  an  established  format 
which,  at  a  minimum,  shall  separate 
privileged  from  public  information. 

(6)  Access  to  information.  The 
administrator  shall  define  clearly 
personnel  who  have  access  to  inmate 
recoi-ds. 

(7)  Daily  report.  The  administrator  or 
designee  shall  maintain  a  daily  report 
and  provide  a  copy  of  it  to  the 
appropriate  court(s).  The  daily  report 
shall  identify: 

(i)  the  names  of  inmates  in  custody, 
including  inmates  on  temporary  release 
or  in  other  locations: 

(ii)  names  of  inmates  admitted  and 
released; 

(iii)  the  legal  status  of  each  inmate; 
and 

(iv)  the  number  of  day's  each  inmate 
has  been  in  custody. 

(8)  Identification  and  location  record 
The  facility  shall  maintain  a  system  that 
identifies  all  inmates  in  custody  and 
their  actual  physical  location. 
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(xx)  name  of  booking  officer. 

(11)  Conducting  research.  All  research 
conducted  shall  comply  with  federal 
and  tribal  regulations  pertaining  to 
conducting  and  disseminating  research 
findings  as  well  as  professional  and 
scientific  ethics.  The  administrator,  the 
Agency  Superintendent  and  the  Area 
Director  shall  approved  all  research 
prior  to  implementation. 

§10.52    Physical  plant 

(a)  Building  and  safety  code 
compliance — (1)  Building  and  safety 
code  compliance.  If  owned  by  the 
Bureau,  the  facility  shall  comply  with 
29  CFR  Part  1910,  Subparts  D.  E.  G  and 
L.  If  owned  by  a  tribe,  the  facility  shall 
comply  with  the  National  Fire 
Protection  Association  (NFPA)  Life 
Safety  Code  101  Chapters  2,  4  through 
7,  and  14  (if  new  holding  occupancy)  or 
15  (if  existing  holding  occupancy),  or 
comparable  tribal  regulations. 

[2]  Zoning.  The  facifity  shall  comply 
with  applicable  zoning  and  land  use 
roouircments. 

(3)  Accessibility.  The  facilitv  siiall 
comply  with  25  U.S.C.  794  (the    . 
Rehabilitation  Act  of  1973)  as  amended, 

41  CFR  101-19.6  (Uniform  Federal 
Accessibility  Standards),  and  4:1  CFR 
Part  17. 

(4)  OSHA  compliance.  The  faciijly 
shall  comply  with  29  CFR  Part  1910. 
Subparts  C  through  E,  G,  K.  L  and  S 
(Occupational  Health  and  Safety 
Standards)  or  comparable  tribal 
regulations.  If  other  activities  governed 
by  sections  of  29  CFR  Part  1910  not 
identified  in  this  standard  are  carried 
out  in  the  facility,  the  section(s)  of  29 
CFR  Part  1910  governing  th.nt  activity  or 
comparable  tribal  regulations  apply. 

(5)  Health  and  safety  inspection.  In 
compliance  with  29  CFR  Part  1960 
Subparts  B  through  D,  the  facility  shall 
rec«nve  at  least  one  inspection  each  year 
by  a  qualified  safety  and  health 
inspector  and  Environmental  Health 
Specialist  and/or  Sanitarian.  Any 
request  for  inspectioa shall  be  directed 
to  the  Area  Safety  Manager  or  Officer . 
through  the  Agency  Superintendent. 

(6)  Furnishings  and  equipment  code 
compliance.  The  administrator  shall 
maintain  documentation  by  an 
independent,  qualified  source  that  the 
interior  furnishing  materials  in  inmate 
living  areas,  exit  areas  and  places  of 
public  assembly  shall  be  in  accordance 
with  NFPA  Life  Safety  Code  .Section  6- 
5  or  comparable  tribal  regulations, 

{h)  Facility  organization — (1) 
Separation  of  adults  and  juveniles.  If 
the  adult  facility  temporarily  holds 
juveniles  for  periods  of  less  than 
twenty-four  hours,  it  shall  compiv  with 

42  U.S.C.  223(a)(ii)  (the  Juvenile  justice 


and  Delinquency  Prevention  Act  of 
1974)  as  amended  and  28  CFR  Part  31. 

(2)  Separation  of  inmates.  The-facilitv 
shall  be  designed  and  constructed  so 
that  inmates  can  be  separated  according 
to  the^ requirements  identified  in  these 
standards.  - 

(3)  Separation  of  moles  and  females.. 
The  facility  shall  provide  for  sight  and 
sound  separation  of  male  and  female 
inmates  in  their  housing  areas. 

(4)  Continuously  observable  housing. 
The  facility  shall  provide  a  minim-um  of 
two  single  occupancy  cells  that  can  be 
continuously  observed  by  staff  and 
allow  inmates  to  communicate  with 
staff. 

(5)  Rated  capacity.  The  number  of 
inmates  shall  not  exceed  the  facilitvs 
rated  capacity  with  the  exception  of 
mass  arrests. 

(c)  Environmental  conditions — (1 ) 
Artificial  light  levels.  Lighting  levels  in 
inmate  cells  or  rooms  shall  be  at  least 
twenty  footcandfes  at  the  desk  and  in 
the  personal  grooming  areas.  Lighting   ■ 
levels  throughout  the  facility  shall  be 
appropriate  to  the  tasks  and  activities 
carried  out  in  its  spaces.  An 
independent,  qualified  source  shall 
document  lighting  levels. 

(2)  Noise  levels.  Noise  levels  shall  hot 
exceed  seventy  decibels  in  the  daytime 
and  forty-five  decibels  at  night.  An 
independent,  qualified  source  shall 
document  noise  levels. 

(3)  Indoor  air  quality.  Air  circulation 
shall  be  at  least  ten  cubic  feet  of  outside 
or  recirculated  filtered  air  per  minute 
per  occupant.  An  independent, 
qualified  source  shall  document  air 
circulations. 

(A), Use'of  tobacco.  The  administrator 
shall  regulate  the  use  of  tobacco"  in  the 
facility  by  staff,  inmates  and  the  puhlic. 

(5)  Heating  and  cooling.  Temperatures 
shall  be  appropriate  to  the  summer  and 
winter  comfort  zones. 

(d)  Security — (1)  Control  center  The 
facility  shall  maintain  a  secure  control 
center,  which  has  a  system  for 
immediate  communication  with  the 
inmate  living  areas.  The  control  center 
shall  monitor  and  coordinate  the 
facility's  security,  life  safety  and 

-  communications  systems. 

(2)  Perimeter  security.  The  perimeter 
shall  be  secured  in  a  way  that  inmates    . 
remain  in  the  perimeter  and  that  access 
by  the  general  public  is  denied  without 
proper  authorization.  There  shall  be 
security  doors  between  inmate  areas  and 
areas  to  which  the  public  has  access. 

(3)  Security  equipment  storage.  The 
facility  shall  provide  space  for  the. 
secure  storage  of  chemical  agents, 
restraining  devices  and  related  security 
equipment.  The  equipment  shall  be 
located  outside  inmate  living  and 


activity  areas  in  a  place  that  is  readily 
•  accessible  to  authorized  persons  only. 
The  facility  shall  store  firearms  in  a 
secure  area  or  cabinet  outside  the 
security  perimeter  of  the  facility  in  a 
place  that  is  accessible  only  to 
authorized  persons. 

(4)  Emergency  exits.  In  compliance 

■  with  NFPA  Code  and  OSHA  regulations, 
designated  exits  in  the  facility  shall 
permit  prompt  evacuation  of  inmates 
and  staff  members  In  an  emergency 
Facility  exits  shall  be  properly         - 
positioned,  dear  and  distinctly  and 
permanently  marked- 

(5)  Protective  holding  cells.  Other 
than  as  indicated  iri  the  mass  arrest 
policy,  single  and  multiple  occupancy 
protective  holding  cells  shall  hold  no 
more  than  eight  persons  and  shall  be 
used  only  for  the  temporary  holding  of 
persons  during^lhe  booking  process  for 
periods  of  up  to  eight  hours.  Each  room 
or  cell  shall  have,  at  a  minimum: 

(i)  sixty  square  feet  of  floor  space: 

(ii)  toilet  facihties  that  are  located 

.  above  fioor  level,  provide  some  degree 

of  privacy  and  are  available  for  use 

without  staff  assistance  twenty-four 

hours  a  day; 
(iii)  hot  and  cold  ruiming  water;  and 
(i^ )  a  bed  or  fixed  bench  at  or  above 

tloor  lei-el.  '  "    ' 

(6)  Emergency  equipment.  The  facility 
shall  have  the  equipment  necessary  to 
maintain  essential  lights,  power, 
ventilation.  power-op>erated  doofs  or 
locks  and  communication  in  an 
emergency. 

(7)  Visual  Siiiy.'eillance  equipment. 
When  visual  electronic  surveillance  is 
used,  it  shall  be  located  primarily  inr 
hallways,  elevators,  corridors,  or  at 
points  on  the  security  perimeter  such  as 
entrances  and  exits. 

(e)  New  facility  planning  process — (1 ) 
iVeiv  facility  planning  requirement.  All 
new  construction,  renovation  and 
expansion  projects  shall  follow  the 
Planning  of  New  Institutions  (PONT) 
process  as  required  by  25  CFR  Part  296. 

(2)  Safety  management  renew.  The 
design  and  specifications  for  all  new 
construction,  renovation  and  expansion 
projects  shall  be  reviewed  by  the  Bureau 
of  Indian  Affairs  in  compliance  with  29 
CFR  1960.  Suparts  B  through  D. 

(0  New  construction,  renovation  and 
expansion — (1)  Staff  inmate  interaction. 
Physical  plant  design  shalF facilitate 
continuous  personal  contact  and 
interaction  between  staff  and  inmates. 

(2)  Continuous  obsei\'ation.  All 
general  population  and  immediate 
segregation  living  areas  shall  be 
constructed  to  facilitate  continuous  staff 
observation,  excluding  electronic 
sur\eillance.  of  cell  or  room  fronts  and 


activity  areas,  such  as  da>Tooms  and 
recreation  spaces. 

(3)  Location.  The  facility  shall  be 
conveniently  located  for  criminal  justice 
agencies,  the  health  authority, 
community  agencies  and  inmates" 
attorneys,  families  and  friends. 

(4)  Single  occupancy  requirements 
(general  population).  Only  one  irunate 
shall  occupy  each  cell  or  detention 
rootji  designed  for  single  occupancy.  All 
single  rooms  or  cells  shall  have  at  least 
sixty  square  feet  of  floor  space,  provided 
inmates  spend  nd  more  than  ten  hours 
per  day  locked  in..  When  confinement 
exceeds  ten  hours  per  day.  there  shall  be 
at  least  seventy  square  feet  of  floor 
space".  In  general  population,  each  room 
or  cell  shall  have,  at  a  miriimum; 

(i)  natural  light; 

(ii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  are  available  for  use  without 
staff  assistai'.ce  twenty-four  hours  a  day. 

(iii)  a  wash-basin  with  hot  and  cold 
running  water; 

(iv)  access  to  showers,  and 

(v)  a  bed  above  floor  level,  a  desk  or 
uTiting  surface,  safety-type  hooks  or 
closet  space,  and  a  chair  or  stool. 

(5)  Single  occupancy  requirements 
(immediate  segregation}.  Only  one 
inmate  shall  occupy  each  cell  or 
detention  room  designed  for  single 
occupancy.  The  facility  shall  provide, 
single  cell  occupancy  for  immediate 
segregation  housing.  At  least  one 
immediate  segregation  cell  shall  be 
vented  directly  to  the  exterior.  In 
immediate  segregation  units,  rooms 
shall  provide  living  conditions  that 
approximate  those  of  the  general  inmate 
population;  all  exceptions  shall  be 
clearly  documented.  Each  room  or  cell 
shall  have,  at  a  minimum: 

(i)  natural  light; 

(ii)  a  minimum  of  seventy  square  feet 
of  floor  space; 

(iii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  that  are  available  for  use 
v\ithout  staff  assistance  twenty-four 
hours  a  day; 

(iv)  access  to  showers; 

(v)  hot  and  cold  nmning  water;  and 

(vij  a  bed  at  or  above  floor  level,  a 
desk  or  writing  surface,  and  a  stool. 

(6)  Multiple  occupancy  space 
requirements.  Where  used,  multiple 
occupancy  rooms  or  cells  shall  house 
inmates,  who  have  been  screened  for 
suitability  to  group  living.  The  rooms 
shall  provide: 

(i)  continuous  observation ^y  staff; 

(ii)  a  minimum  of  fifty  squaxe  feet  of 
floor  space  per  occupant  in  the  sleeping 
area  and  a  clear  floor-to-ceiling  height  of 
not  less  than  eight  feeU 

(iii)  natural  light; 


(iv)  a  toilet(s).  with  some  degree  of 
privacy; 

(v)  an  operable  wash  basin(s)  with  hot 
and  cold  running  water; 

(vi)  access  to  showers;  and 

(vii)  beds  above  floor  level  and  a 
locker  or  container  for  each  occupant's 
belongings.  ' 

(7)  Space,  furnishings  and  conditions 
for  da\Tooms.  The  facility  shall  provide 
separate  dayroom  space  for  each 
cellbiock  or  detention  room  cluster.  The 
dayroom  shall  provide: 

(i)  natural  lignt; 

(il)  a  minimum  of  thirty-five  square 
feet  of  space  per  inmate  exclusive  of 
lavatories. 

(iii)  showers  and  toilets  with  some 
degree  of  privacy;  and 

(iv)  seating  and  UTiting  surfaces, 
appropriate  to  the  classification  which 
uses  this  space,  sufficient  for  the 
number  of  inmates  who  use  the 
dayroom  at  one  time. 

(8)  Toilets.  The  facility  shall  provide 
operable  toilets  at  a  minimum  ratio  of 
one  for  ever>  twelve  inmates  in  male 
facilities  and  one  for  every  eight  irmiates 
in  female  facilities  Urinals  may  be 
substituted  for  up  to  one-half  of  the 
toilets  in  male  facilities.  All  housing 
units  with  three  or  more  inmates  shall 
have  two  toilets. 

(9)  Wash  basins  Inmates  shall  have 
access  to  operable  wash  basins  with  hot 
and  cold  running  water  in  the  housing 
units  at  a  minimum  ratio  of  one  basin 
for  every  twelve  occupants. 

(10)  Showers.  Inmates  shall  have 
access  to  operable  showers  with 
temperature-controlled  hot  and  cold 
running  water  at  a  minimum  of  one 
shov.er  for  every  eight  inmates.  Water 
for  showers  shall  be  thermostatically 
controlled.to  temperatures  ranging  6x>m 
one  hundred  degrees  to  one  hundred- 
twenty  degrees  Fahrenheit. 

(l  1 )  Housing  for  the  disabled 
Disabltd  inmates  shall  be  housed  in  a 
manner  that  provides  for  their  safety  in 
compliance  with  25  U.S.C.  794  (the 
Rehabilitation  Act  of  1973)  as  amended. 
41  CFR  101-19.6  (Uniform  Federal 
Accessibility  Standards),  and  43  CFR 
Part  17.  yet  prevents  their  being 
discriminated  against  in  their  use  of  the 
facility. 

(12)  Inteniewroom.  The  facility  shall 
provide  a  minimum  of  one  accessible 
interview  room 

(13)  Visiting  spaces.  The  facility  shall 
provide  a  secure  visiting  room,  winch 
facilitates  staff  observation  of  wsiting. 
The  facility  shall  provide  secure  space 
outside  the  security  perimeter  for  the 
storage  of  visitors'  personal  items. 

(14)  Food  seri'ice  spaces.  When  the 
facility  provides  fw  food  preparation,  it 
shall  have  adequate  space  for  food 
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of  facility  records  and  space  for 
meetings. 

(21)  Staff.  The  facihty  shall  provide 
adequate  space  for  staff  assigned  to 
work  in  the  facility.  These  spaces  shaill 
include  an  area  in  which  they  can  store 
personal  property,  change  clothes  and 
shower  and  an  area  in  which  training, 
meetings,  briefings  and  breaks  can 
occur. 

(22)  Mechanical.  The  facility  shall 
provide  separate  and  adequate  space  for 
mechanical  systems  and  equipment. 

[%)  Existing  construction — (1) 
Occupancy  by  one  inmate.  Only  .one 
inmate  shall  occupy  each  cell  or 
detention  room  designed  for  single 
occupancy.  All  general  population  and 
immediate  segregation  living  areas  shall 
be  constructed  to  facilitate  continuous 
staff  observation,  including  electronic 
surveillance,  of  cell  or  room  fronts  and 
activity  areas,  such  as  dajTooms  and 
recreation  spaces. 

[2]  Single  occupancy  space   . 
requirements.  All  single  rooms  or  cells 
shall  have  at  least  sixty  square  feet  of 
floor  space,  provided  inmates  spend  no 
more  than  ten  hours  per  day  locked  in. 
When  confinement  exceeds  ten  hours 
per  day.  there  shall  be  at  least  se^venfy 
square  feet  of  floor  space. 

(3)  Multiple  occupancy  space 
requirements.  Where  used,  multiple 
occupancy  rooms  or  cells  shall  house 
inmates,  who  have  been  screened  for 
suitability  for  group  living.  The  rooms 
shall  provide: 

(i)  continuing  observation  by  staff; 

(ii)  a  minimum  of  fifty  square  feet  of 
floor  space  per  occupant  in  the  sleeping 
area  and  a  clear  floor-to-ceiling  height  of 
not  less  than  eight  feet; 

(iii)  a  toilet(s)  with  some  degree  of 
privacy; 

(iv)  an  operable  wash  basin(s)  with 
hot  and  cold  running  water; 

(v)  access  to  showers;  and 

(vi)  beds  above  floor  level  and  a 
locker  or  container  for  each  occupant's   ■ 
belongings. 

(4)  Single  occupancy  furnishings  and 
conditions  (y,eneral  population).  Each 
room  or  cell  shall  have,  at  a  minimum; 

(i)  toilet  facilities  with  some  degree  of 
privacy  that  are  located  above  floor  level 
and  that  are  available  for  use  without 
staff  assistance  twenty-four  hours  a  day; 

(ii)  a  wash  basin  with  hot  and  cold 
running  water; 

(iii)  access  to  showers;  and 

(iv)  a  bed  above  floor  level,  a  desk  or 
WTiting  surface,  safety-type  hooks  or 
closet  space,  and  a  chair  or  stool. 

(5)  Single  occupancy  furnishings  and 
conditions  (immediate  segregation). 
Segregation  rooms  shall  provide  living 
conditions  that  approximate  those  of  the 
general  inmate  population;  all 


exceptions  shall  be  clearly  documented. 
Each  room  or  cell  shall  have,  at  a 
minimum: 

(i)  a  minimum  of  seventy  square  feet 
of  fioor  space; 

(ii)  toilet  facilities  with  some  degree 
of  privacy  that  are  located  above  floor 
level  and  afe  available  for  use  without 
staff  assistance  twenty-four  hours  a  day-; 

(iii)  access  to  showers; 

(iv)  hot  and  cold  rimning  water;  and 

(v)  a  bed  at  or  above  floor  level,  desk 
or  writing  surface,  and  a  stool. 

(6)  Space,  furnishing  and  conditions 
for  daxTOoms.  The  facility  shall  provide 
separate  dayroom  space.  The  dajToorn 
shall  provide: 

(i)  a  minimum  of  thirty-five  square 
feet  of  space  per  inmate  exclusive  of 
lavatories; 

(ii)  showers  and  toilets  writh  some 
degree  of  privacy;  and 

(iii)  seating  and  writing  surfaces, 
appropriate  to  the  classification  which 
uses  this  space,  sufficient  for  the 
number  of  inmates  who  use  the 
dayroom  at  one  time. 

(7)  Toilets.  The  facility  shall  provide 
operable  toilets  at  a  minimum  ratio  of 
one  for  every  twelve  inmates  in  male 
facilities  and  one  for  every  eight  inmates 
in  female  facilities.  Urinals  may  be 
substituted  for  up  to  one-half  of  the 
toilets  in  male  facilities.  All  housing 
units  with  three  or  more  inmates  shall    " 
have  two  toilets. 

(8)  Washbasins.  Inmates  shall  have 
access  to  operable  washbasins  with  hot 
and  cold  running  water  in  the  housing 
units  at  a  minimum  ratio  of  one  basin 
for  every  twelve  occupants. 

(9)  S.howers.  Inmates  shall  have  access 
to  operable  showers  with  temperature- 
controlled  hot  and  cold  running  water  at 
a  minimum  of  one  shower  for  every 
eight. inmates.  Water  for  showers  shall 
be  thermostatically  controlled  to 
temperatures  ranging  from  one  hundred  ■ 
to  one  hundred-twenty  degraes 
Fahrenheit. 

(10)  Housing  for  the  disabled. 
Disabled  inmates  shall  be  housed  in  a  . 
manner  that  provides  for  th^ir  safety  in 
compliance  with  25  U.S.C.  794  (the 
Rehabihtation  Act  of  1973)  as  amended. 
41  CFR  101  19.6  (Uniform  Federal      . 
Accessibility  Standards),  and  43  CFR 
Part  1 7.  yet  prevents  their  being 
discriminated  against  in  their  use  of  the 
facility. 

(11)  Visiting  spaces.  The  fiicility  shall 
provide  a  visiting  room,  \\  hich  allows 
staff  to  observe  visiting.     , 

(12)  Dining.  If  dining  occurs  outside 
the  dayroom.  the  facility  shall  provide 
a  minimum  of  fifteen  square  feet  per 
occupant. 

(13)  Food  service  spaces.  When  the 
facility  provides  for  food  processing.  . 


storage,  refrigeration  and  sanitation. 
Toilet  and  washbasin  facilities  shall  be 
available  to  food  service  personnel  and 
inmates  in  the  vicinity  of  the  food 
preparation  area.  The  square  footage  of 
the  kitchen  shall  be  appropriate  to  the 
needs  of  the  facility. 

(14)  Janitor  closet.  The  facility  shall 
provide  a  secure,  well-ventilated  janitor 
closet,  vvhich  includes  sink  and 
adequate  space  for  the  storage  of 
cleaning  im-plements  and  supplies. 

(15)  Storage  of  toxic,  flammable  and 
caustic  items.  The  facility  shall  provide 
secure  storage,  outside  the  secure  area, 
for  flammable,  toxic  and  caustic  items. 

(16)  Clothing  and  supply  storage.  The 
facility  shall  provide  storage  space  for 
inmate  clothing,  bedding,  mattresses, 
personal  hygiene  items  and  facility 
supplies. 

(17)  Laundry.  The  facility  shall 
provide  access  to  laundry  services  or 
laundry  space  and  equipment. 

(18)  Booking.  The  facility  shall 
provide  an  intake/booking  and  release 
area  which  shall  be  located  inside  the 
security  perimeter,  but  outside  inmate 
living  quarters.  The  booking  area  shall 

■include: 

(i)  an  intake/booking  work  area; 

(ii)  sallyport; 

(iii)  access  to  operable  toilets, 
washbasins,  drinking  water  and 
showers; 

(iv)  space  for  alcohol  and  drug  testing 
equipment; 

(v)  space  for  inmate  identification 
equipment; 

(vi)  a  secure,  well-ventilated  storage 
room  for  inmates'  personal  property; 

"(vii)  telephone(s).  which  can  be  used 
by  inmates; 

(viii)  private  interview  spaces; 

(ix)  temporary  holding  rooms  or 
waiting  spaces  *vith  sufficient  fixed 
seating  for  all  inmates  at  their  rated 
capacities;  and 

(x)  access  to  continuously  observable 
protective  holding  cells  for  the  ^afe 
holding  of  intoxicated  individuals. 

(19)  Staff  toilets.  The  facihty  shall 
pro.vide  staff  toilets  that  inmates  shall 
not  use. 

(20)  Public  spaces.  The  facility  shall 
provide  public  restroom(s)  and  a  public 
lobby  with  an  adequate  number  of  seats 
to  accommodate  anticipated  visitors 
outside  the  secure  perimeter. 

■     (21)  Administration.  The- facility  shall 
provide  adequate  space'  for  its 
administrative  functions.  ' 

(22)  Staff.  The  facility  shall  provide 
adequate  space  for  staff  assigned  to 
work  in  the  facility. 

(23)  Mechanical.  The  facihty  shall 
provide  separate  and  adequate  space  for 
mechanical  systems  and  equipment. 


§  10.53    Institutional  operations. 

[a)  Security  and  control — (1) 
Perimeter  access.  All  security  perimeter 
entrances  and  control  center  doors  shall 
be  kept  locked,  except  when  used  for 
supervised  entry  or  exit  of  employees, 
inmates,  or  visitors  and  in  emergencies. 

(2)  Staff  posts.  Staff  posts  shall  permit 
staff  to  hear  and  respond  promptly  to 
emergency  situations. 
,    (3)  Full  coverage  of  staff  posts.  Staff 
shall  be  provided  for  full,  around-the- 
clock  coverage  of  designated  security 
posts,  full  surveillance  of  inmates  and 
performance  of  other  functions. 

(4)  Supervision  of  high  security  areas. 
A  staff  member  shall  enter  a  high 
security  area  only  when  another  staff 
member  is  immediately  available  to 
provide  assistance. 

(5)  Supervision  of  coed  activities. 
Facihty  staff  shall  supervise  male  and 
female  inmates  in  coed  activities  and 
spaces  continuously  and  directly. 

(6)  Male  and  female  staff  requirement. 
When  both  males  and  females  are 
housed  in  the  facility,  at  least  one  male 
and  female  staff  member  shall  be  on 
duty  during  the  times  when  both  sexes 
are  held  in  the  facihty. 

(7)  Prohibited  supervision.  No  inmate 
or  group  o/  inmates  shall  be  given 
control  or  authority  over  other  inmates. 

(8)  Cell  checks.  An  officer  personally 
shall  observe  high  and  medium  security 
inmates  at  least  every  thirty  minutes, 
but  on  an  irregular  schedule.  The 
administrator  shall  require  obser\'ation 
ever>'  fifteen  minutes  for  inmates  who 
are  mentally  disordered  or  who 
demonstrate  imusual  or  bizarre  behavior 
and  continuous  observation  of  suicidal 
inmates. 

(9)  Counts.  The  facility  shall  have  a 
system  to  physically  count  inmates  that 
includes  strict  accountability  for 
inmates  assigned  to  work  and  education 
release  and  other  approved  temporary- 
releases. 

(10)  Movement.  Officers  shall  regulate 
all  inmate  movement. 

(11)  Transportation  of  inmates.  The 
administrator  shall  govern  the  safe  and 
secure  transportation  of  inmates  outside 
the  facilitv. 

(12)  Use  of  vehicles.  The 
administrator  shall  govern  the  use  of 
departmental  and  personal  vehicles  for 
official  purposes  and  shall  prohibit  the 
use  of  personal  vehicles  for 
transportation  of  inmates. 

(13)  Shift  activity  log.  The  facility 
shall  maintain  a  WTitten  record  of  the 
following: 

(i)  personnel  on  duty; 
(ii)  inmate  population  at  the 
beginning  and  end  of  each  shift; 
(iii)  record  of  counts  taken; 
(iv)  shift  activities; 


(v)  entry  and  exit  of  professional  and 
other  visitors; 
(vi)  unusual  occurrences  or  incidents; 
(vii)  hours  of  programs  provided;  and 
(viii)  clothing  ana  linen  exchange. 

(14)  Weekly  inspection.  The 
administrator  or  designee  shall  inspect 
all  facility  spaces  and  devices  at  least 
weekly,  to  determine  the  status  of  all 
security  items  and  the  sanitar>' 
condition  of  the  faciUty.  The 
administrator  or  designee  shall 
document  the  inspection  and  shall 
initiate  corrective  action  if  needed. 

(15)  Monthly  inspection.  The 
administrator  shall  inspect  all  areas  of 
the  faciUty  at  least  monthly  to  inventor\- 
security  equipment  to  determine 
numbers,  usefulness  and  expiration 
dates,  to  determine  the  status  of  all 
security  and  safety  items  and  to 
determine  the  sanitary  condition  of  the 
facility.  The  administrator  shall 
document  the  inspection  and  shall 
initiate  corrective  action  if  needed. 

(16)  Fire  safety  inspection.  A  qualified 
fire  protection  speciahst  shall  inspect 
the  facility  to  test  the  fire  suppression 
and  detection  system,  equipment  and 
facility  training  in  compliance  with  29 
CFR  1910,.36(d).  1910.37(m). 
1910.37(n).  1910.38.  and  29  CFR  1960, 
Subpart  D. 

(17)  Use  of  restraints.  Staff  shall  use 
instruments  of  restraint  only  used  as  a 
precaution  against  escape  during 
transfer,  for  medical  reasons  at  the 
direction  of  the  health  authority  and  as 
a  prevention  against  inmate  self-injury, 
injury  to  others  or  property  damage. 
Staff  shall  apply  restraints  only  with  the 
approval  of  the  administrator  or 
designee  and  only  for  the  amount  of 
time  that  is  absolutely  necessan.-. 

(18)  Security  equipment  issue.  The 
administrator  shall  maintain  a  WTitten 
record  of  routine  and  emergency 
distributions  of  security  equipment. 

(19)  Contraband  control.  The 
administrator  shall  provide  for  searches 
of  facilities  and  inmates  to  control 
contraband  and  to  provide  for  its 
disposition.  When  a  new  crime  is 
suspected,  the  administrator  shall  be 
notified.  The  administrator  shall 
maintain  and  make  available  to  the 
appropriate  authorities  all  evidence. 

(20)  Body  caxnty  and  visual 
inspections.  Manual  or  instrument 
inspection  of  inmate  body  cavities  shall 
be  conducted  only  by  medical 
personnel,  when  there  is  reason  to  do  so 
and  when  authorized  by  the 
administrator  or  designee.  Trained  staff 
shall  conduct  visual  inspections  of 
unclothed  inmates  only  when  there  is  a- 
reasonable  belief  that  the  inmate  is 
carr}  ing  contraband  or  other  prohibited 
material.  Medical  personnel  shall 
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conduct  all  m  anual  or  instniment 
inspections  ir  private.  Trained  staff  of 
the  same  sex  ;  is  the  inmate  shall 
conduct  all  vi  sual  inspections  in 
private. 

(21)  Key  an  i  tool  control.  The 
administrator  shall  govern  the  control, 
issuance,  use  md  storage  of  keys,  tools 
and  culinary  i  nd  medical  equipment. 

(22)  Use  of  orce  and  firearms.  The 
facility  shall  (  omply  with  25  CFR 
11.304  with  ngard  to  the  use  of  force, 
firearms,  cher  lical  agents,  or  any  other 
weapon. 

(b)  Safety  a,  id  emergency 
procedures — ( 1 )  Fire  prevention.  The 
-administrator  shall  govern  the  storage 
and  use  of  all  lammable,  toxic  and 
caustic  materi  ds,  the  use  of  non- 
combustible  r  iceptacles  for  smoking 
materials,  the  imount  of  personal  items, 
including  rea(  ing  materials,  which 
inmates  may  I  eep  in  their  living  units 
and  the  amoui  it  and  location  of  items 
stored  in  the  f  icility. 

(2)  Preventi  v  maintenance.  The 
administrator  3r  designee  shall  develop 
a  written  plan  for  preventive 
maintenance  <  f  the  facility.  The 
administrator  shall  review  the  plan 
annually  and  ipdate  it  as  needed.  If 
tribally  operat  3d,  the  plan  shall  be 
supported  by  •  i  Memorandum  of 
Agreement  be  ween  the  tribe  and  the 
Agency. 

(3)  Emergen  ^y  generator  testing  In 
compliance  w  th  29  CFR  1910.38, 
emergency  po  ver  generators  shall  be 
inspected  wee  tly  and  tested  under  load 
at  intervals  of  aot  more  than  thirty  days. 

(4)  Evacuati  on  plan.  The 
administrator  ;hall  develop  a  written 
evacuation  pl<  n  prepared  in  case  of  fire 
or  major  emer  ;ency.  T^e  plan  shall 
comply  with  i  9  CFR  1910.38  or 
comparable  tribal  code.  The  applicable 
Safety  Officer  jr  designee  shall  review 
and  approve  t  le  plan  initially  and 
annually.  The  administrator  shall 
update  and  re  ssue  the  plan  if  necessary. 
The  plan  shal  include: 

(i)  means  of  immediate  release  of 
irunates  from   ocked  areas; 

(ii)  location  of  floor  plans; 

(iii)  use  of  e  ;it  signs  and  directional 
arrows  for  traf  ic  flow; 

(iv)  location  of  a  publicly  posted  plan; 

(v)  at  least  q  jarterly  drills  in  all 
faciUty  locations;  and 

(vi)  coordin  ition  with  the  fire 
department  w  lioh  services  the  facility. 

(5)  Emergen  :y  plans.  The 
administrator  )r  designee  shall  develop 
WTitten  plans  i  hat  specify  procedures  to 
be  followed  in  emergency  situations. 
The  administr  itor  shall  make  these 
plans  availabli !  to  applicable  personnel 
and  shall  revi<  w  and  update  them  at 
least  annually  All  facility  personnel 


shall  be  trained  in  the  implementation 
of  these  plans.  Emergency  situations 
shall  include  but  not  be  limited  to: 

(i)  riots  and  distiirbances; 

(ii)  hunger  strikes; 

(iii)  hostage  situations; 

(iv)  work  stoppages; 

(v)  unattended  deaths,  including 
successful  suicides; 

(vi)  attempted  suicides; 

(vii)  escapes  and  unauthorized 
absences;  and 

(viii)  other  threats  to  the  security  of 
the  facility. 

(6)  Incident  reporting.  The 
administrator  shall  require  the 
immediate  reporting  of  all  incidents  that 
result  in  physical  harm  to  any  person, 
threaten  the  safety  of  any  person,  result 
in  the  need  for  emergency  care,  result  in 
damage  to  the  facility  or  facility 
properly,  threaten  the  security  of  the 
facility,  or  involve  the  commission  of  a 
criminal  offense.  The  administrator 
shall  forward  the  reports  to  the  Agency 
Superintendent  through  the  appropriate 
chain  of  command. 

(7)  Medical  treatment  (incident).  The 
administrator  or  designee  shall  ensure 
that  all  persons  injured  in  an  iiicident 
receive  an  immediate  medical 
examination  and  treatment. 

(8)  Notification  of  family.  The 
administrator  shall  provide  for  the 
notification  of  persons  designated  by  the 
inmate  in  the  event  of  serious  illness, 
injury  or  death. 

(c)  Rules  and  discipline — (1)  Rules  of 
conduct.  The  administrator  shall 
develop  written  rules  of  inmate  conduct 
that  specify  acts  prohibited.within  the 
facility  and  penalties  that  may  bo 
imposed  for  various  degrees  of 
violations.  The  administrator  or 
designee  shall  provide  these  rules  to  all 
inmates  and  shall  ensure  that  all 
inmates  understand  them.  All  personnel 
who  deal  with  inmates  shall  receive 
sufficient  training  prior  to  working  in 
the  facility  to  be  thoroughly  familiar 
with  the  rules  of  inmate  conduct,  the 
sanctions  available  eind  the  rationale  for 
the  rules.  The  administrator  shall 
review  the  written  rules  of  inmate 
conduct  annually  and  update  them,  if 
necessary  to  ensure  that  they  are 
consistent  with  constitutional  and  legal 
principles  and  BIA  and  tribal  standards 
and  codes. 

(2)  Minor  infractions.  The 
administrator  shall  provide  guidelines 
for  the  informal  resolution  of  minor 
inmate  misbehavior. 

(3)  Grievance  procedure.  The 
administrator  or  designee  shall  make  a 
written  grievance  procedure  available  to 
all  inmates.  The  procedure  shall  include 
at  least  one  level  of  appeal. 


<4)  Criminal  xiolations.  In  instances  in 
which  an  irunate  is  alleged  to  have 
committed  a  crime,  the  administrator  or 
designee  shall  refer  the  case  to  the 
appropriate  law  enforcement  officials 
for  possible  prosecution. 

(d)  Immediate  segr^ation — (1)  Types 
The  administrator  of  the  facility  or 
designee  may  order  immediate 
segregation  when  it  is  necessary  to 
protect  the  iiunate  or  others.  When 
immediate  segregation  occurs,  the 
administrator  shaU  govern  the 
supervision  of  inmates  in  the  following 
categories:  administrative  segregation, 
protective  custody  and  medical 
segregation. 

(2)  Medical /mental  health 
segregation.  The  administrator  shall 
place  inmates  in  immediate  segregation  - 
for  medical  reasons  only  at  the  direction 
of  the  health  authority. 

(3)  Daily  contact.  A  supervisor  and 
program  staff,  on  request,  shall  make  a 
daily  visit  to  inmates  in  segregation. 

(4)  Release  from  segregation.  A  revix-w 
process  shall  be  used  to  release  an  . 
inmate  from  segregation. 

(5)  Supervision.  An  officer  shall 
personally  observe  all  inmates  in 
segregation  at  least  every  fifteenniinut»s 
on  an  irregular  schedule.  An  officer 
shall  personally  observe  inmates  who 
are  violent,  mentally  disordered,  have 
medical  conditions  requiring  a  higher 
degree  of  supervision,  or  who 
demonstrate  unusual  or  bizarre  behavior 
more  frequently.  An  officer  shall 
continuously  observe  suicidal  inmates. 
The  facihty  shall  maintain  a  permanent 
log  of  significant  events  and  activities  in 
the  segregation  unit. 

(6)  Deprivation  of  activity  or  iti-ni. 
Whenever  an  inmate  in  segregation  is 
deprived  of  any  usually  authorized  item 
or  activity,  the  super\isor  shall 
complete  a  report  of  the  action  and 
forward  it  to  the  administrator  within 
one  working  day. 

(e)  Inmate  rights — (1)  Access  to 
courts,  counsel  and  legal  materials. 
Inmates  shall  have  the  right  to  have 
access  to  attorneys,  legal 
representatives,  the  courts  and  legal 
materials  and  to  address  uncensored 
communications  to  governmental 
authorities. 

(2)  Freedom  from  discrimination. 
Inmates  shall  have  the  right  to  be  frr^o 
from  discrimination  based  on  race, 
religion,  national  origin,  tribal 
affiliation,  sex,  disability,  political 
beliefs,  favoritism  or  nepotism.  Irmiati^ 
shall  have  the  right  to  equal  access  to 
services. 

(3)  Equal  access  for  women.  Male  and. 
female  inmates  shall  have  the  right  to 
equal  access  to  services. 


(4)  Right  to  communicate.  Inmates 
shall  have  the  right  to  receive  visits  and 
to  communicate  or  correspond  with 
persons  or  organizations,  subject  only  to 
the  limitations  necessary  to  maintain 
order  and  security. 

(5)  Protec/;on/rom /larm.  Inmates 
shall  have  the  right  to  protection  from 
personal  abuse,  corporal  punishment, 
personal  injury,  disease,  property 
damage  and  harassment,  by  either  staff 
or  inmates. 

(6)  Freedom  of  personal  grooming. 
Inmates  shall  have  the  right  to 
determine  the  length  and  style  of  scalp 
or  facial  hair,  unless  health  and  safety 
reasons  exist. 

(7)  Treatrnent.  Inmates  shall  have  the 
right  to  medical,  dental,  mental  health 
and  substance  abuse  treatment  and 
rehabilitative  services  as  directed  by  the 
health  authority. 

(f)  Booking  (1)  Booking  process. 
Written  procedures  for  booking  new 
inmates  shall  include,  at  a  minimum: 

(i)  verification  of  court  commitment 
papers  or  other  legal  documentation  for 
detention; 

(ii)  complete  search  of  the  individual 
and  possessions; 

(iii)  inventory  and  storage  of  clothing 
and  personal  property; 

(iv)  health  screening,  including  tests 
for  infectious  diseases  as  required  by  the 
health  authority; 

(v)  emergency  health  assessment,  as 
required  by  law,  regulations  or  policies 
of  the  health  authority;    - 

(vi)  opportunity  to  make  at  least  three 
local  or  collect  long-distance  telephone 
calls; 

(vii)  shower,  hair  care  and  treatment 
for  ectoparasites  if  necessary; 

(viii)  issue  of  clean  clothing  and 
personal  hygiene  items; 

(ix)  completion  of  a  booking  form  as 
reauircd  by  these  standards; 

ix)  suicide  screening; 

(xi)  orientation,  classification  and 
assignment  to  a  housing  unit:  and 

(xii)  photographing  and/or 
fingerprinting  (optional). 

(2)  Mass  arrests.  Written  plans  shall 
govern  temporary  space  arrangements 
and  procedures  to  be  followed  in  the 
event  of  a  mass  arrest  that  exceeds  the 
maximum  capacity  of  the  facility.  The 
administrator  or  designee  shall  update 
the  plans  as  needed  and  review  them  at 
least  annually. 

(3)  Suicide  screening.  The 
administrator  shall  ensure  that  all 
inmates  shall  be  screened  for  risk  of 
suicide  at  the  time  of  booking.  When  a 
risk  is  identified,  detention  staff  shall 
make  an  emergency  referral  to  the 
health  authority  for  evaluation  by  a 
health  care  professional  and  shall 
monitor  the  inmate  until  the  assessment 
has  been  completed. 


(4)  Orientation.  All  newly  admitted 
inmates  shall  receive  written  or  oral 
information  in  the  language  they    _ 
understand.  The  admitting  officer  shall 
document  completion  of  orientation  by 
a  statement  that  shall  be  signed  and 
dated  by  the  inmates.  The  orientation 
shall  include,  but  is  not  limited  to; 

(i)  inmate  rules  of  conduct; 
(ii)  services  available  in  the  facility; 
(iii)  procedures  for  accessing  health 
care  services;  and 
(iv)  inmate  rights  and  privileges. 

(5)  Personal  property  inventory.  The 
admitting  officer  shall  complete  a 
written,  itemized  inventory  of  all 
personal  property  of  newly  admitted 
inmates  and  shall  store  securely  all 
inmate  property,  including  money  and 
other  valuables.  The  admitting  officer 
shall  give  the  inmate  a  receipt  for  all 
property  held  until  release. 

(6)  Regulation  of  inmate  property.  The 
administrator  or  designee  shall  identify 
personal  property  that  inmates  may 
receive  or  keep  in  their  possession 
while  in  the  facility,  the  sources  from 
which  these  items  may  be  obtained  and 
how  these  items  are  received  and 
inspe(;ted. 

(g)  Security  or  custody  level —  (1 ) 
Security  or  custody  level  policy.  The 
.administrator  or  designee  shall  provide 
for  assignment  to  a  security  or  custody 
level  and  housing  unit.  The 
administrator  shall  review  these  policies 
annually  and  update  them  as  necessary. 
The  WTitten  classification  plan  shall 
include: 

(i)  criteria  and  procedures  for 
determining  and  changing  the  status  of 
an  inmate  relative  to  custody;  and 

(ii)  the  separate  management  of  the 
following  categories  of  inmates:  male 
and  female,  criminal  and  witnesses/ 
civil,  special  needs  inmates  (substance 
abusers,  disabled,  etc.).  juveniles  (if 
detained  if  held  in  this  facility  in 
accordance  with  standards)  and 
immediate  segregation. 

(2)  Prohibited  segregations.  The 
administrator  shall  prohibit  the 
segregation  of  inmates  by  race,  color, 
creed,  tribal  affiliation,  national  origin, 
political  beliefs,  nepotism,  favoritism  or 
other  prohibited  criteria. 

(h)  Food  ser\-ice — (1)  Food  service 
records.  At  a  minimum,  the  facility  shall 
maintain  records  of  the  number  of  meals 
served  to  the  inmate  population,  the 
expenditures  for  food  supplies  and 
menus  (planned  and  as  served). 

(2)  Dietary  allowances.  The  facility 
shall  document  that  a  registered 
dietician  reviews  dietary  allowances  at 
least  annually  to  ensure  compliance 
with  nationally  recommended  food 
allowances.  A  diet  manual,  approved  by 
a  registered  dietician,  shall  guide 


dietary  allowances,  including  special 
diets. 

(3)  Menu  planning.  The  administrator 
or  designee  shall  plan,  date  and  make- 
all  menus  available  for  review  at  least 
one  week  in  advance.  The  administrator 
or  designee  shall  make  notations  of  any 
substitutions,  which  shall  be  of  equal 
nutritional  value,  in  the  meals  actuallv 
served.  The  administrator  or  designee 
shall  consider  Native  American  food 
preferences  in  menu  planning.  The 
administrator  or  designee  shall  direct 
that  menu  evaluations  shall  be 
conducted  at  least  quarterly  to  verify 
adherence  to  the  nationally 
recommended  basic  daily  servings. 

(4)  Medical  special  diets.  The 
administrator  or  designee  shall  provide 
for  special  diets  that  are  prescribed  by    • 
appropriate  medical  or  dental 
personnel. 

(5)  Religious  preference  special  diets. 
The  administrator  or  designee  shall 
provide  for  special  diets  for  inmates 
whose  beliefs  require  adherence  to 
religious  dietary  laws. 

(6)  Food  discipline.  The  administrator 
shall  prohibit  the  use  of  food  as  a 
disciplinary  measure. 

(7)  Health  protection.  Food  service 
facilities  and  equipment  shall  meet 
health  and  safely  standards;  food  service 
personnel  and  inmates  working  in  the 
food  service  area  shall  comply  with 
applicable  health  regulations.  The 
administrator  or  designee  shall 
document  compliance  with  health  and 
safety  regulations,  including,  but  not 
limited  to,  a  pre-assignment  medical 
examination. 

(8)  Inspections  of  food  products.  The 
appropriate  government  agency  shall 
inspect  and  approve  food  products  that 
are  grown  or  produced  within  the 
system.  The  administrator  or  designee 
.shall  implement  a  distribution  system 
that  ensures  prompt  delivery  of 
foodstuffs. 

(3)  Inspection  of  food  sen-ice  area. 
The  administrator  or  designee  shall 
conduct  a  weekly  inspection  of  all  food 
service  areas  and  equipment  to  ensure 
that  they  are  sanitary,  that  all  food 
storage  areas  are  temperature  controlled, 
and  that  food  service  personnel  have 
made  daily  checks  of  refrigerator  and 
water  temperatures. 

(10)  Meal  service.  The  facility  shall 
serve  meals  under  the  direct  supervision 
of  staff.  The  facility  shall  provide  at 
least  three  meals,  of  which  two  shall  be 
hot,  served  at  regular  meal  times  during 
each  twenty-four  hour  period,  with  no 
more  than  fourteen  hours  between  the 
evening  meal  and  breakfast.  Provided 
that  basic  nutritional  goals  are  met, 
variations  may  be  allowed  based  on 


40144 


weekend  ajid  holiday  food  service 
demands 

(i)  Sanitation 
supply. 
maintain 
which  provides 


Th} 


and  hygiene — (1 )  Wafer 
administrator  shall 
d^umentation  that  the  entity 
the  facility's  water 
,  storage  and  distribution 
me^ts  the  requirements  of  42 
300(  -6  (the  Safe  Drinking  Water 


Fply, 


Sewai  |e 


ci 
SI  em 


source,  su 
system 
U.S.C. 
Act) 

(2) 
shall  maintain 
entity  whi 
sewage  sy 
1251  etseq 
1977) 

(3)  Sanitktion 
or  designee , 
or  tribal  maintenance 
develop  a 
all  areas  o 
administraljor 
the  plan  as 
annually 

daily  hous^eeping 
maintenanqe 
duties  to 
Facility  Malnte; 
reauire  thai : 

(i)  facilit] 
and  free  of 

(ii)  a  qua 
monthly  inipect 
and  pests; 

(iii)  solid 
disposed  of 

|iv)  clean 
clothing,  be  dding 
issued  to 
exchanged; 

(v) 


plan.  The  administrator 
in  cooperation  with  the  BLA 
program,  shall 
V  ritten  housekeeping  plan  for 
physical  plant.  The 
or  designee  shall  update 
leeded  and  review  it  at  least 
plan  shall  provide  for 
and  regular 
by  assigning  specific 
',  inmates  and  BIA  or  tribal 
nance.  The  plan  shall 


(he 


Tie] 


necessary 


pers  ana 


therea  ter 


inmate 

(vi) 
h\giene  be 

(vii)  suffii : 
dreas  to 
bathe  on 
daily 

(j)  Health 
L  ore  plan.  / 
for  the  deli 
including  a 
mental  heal 
treatnsent, 
riosignatnd 
shall  inclu 
and  tribal 
Memorand 
the  adraini 
appropriate 
Service  Un 
provider  shi 
plan.  When 
a  physician 
shall  rest  w 
physician 
appropriate 
meet  the  a 
requireraenfe 


Federal  Register  /  Vol.  59,  No.  150  /  Friday,  August  5,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  150  /  Friday.  August  5.  1994  /  Proposed  Rules 


40145 


system.  The  administrator 

documentation  that 
provides  the  facility's 

complies  with  33  U.S.C. 
(the  Clean  Water  Act  of 


floors  be  kept  clean.  dr\' 
lazardous  substances; 
ified  person  conduct 

ions  to  control  vermin 

and  liquid  wastes  bf; 
properly; 

suitable  and  presentable 
,  linens  and  towels  be 
n^  inmates  and.  if  necessary. 


cleaning  and  storage  of 
1  clothing  be  provided; 
aiticl  (s  needed  for  personal 
umished;  and 

ient  facilities  in  the  housing 
perlnit  inmates  to  shower  or 
adinission  to  the  facilitv  and 


c  ? 


L  m 


care — (1)  Written  henkh 
written  plan  shall  provide 
)^ery  of  health  care  st:r\  ices, 
piicabls  medical,  dental, 
b  and  substance  abuse 
i4nder  tho  control  of  a 
ealth  authority.  Tiie  plan 
the  participation  of  1H.S 
health  care  providers  .\ 
of  Ag^^;ement  bet\v<«n 
rator  and  the  Director  of  the 
Lidian  Health  Scr\ict-  (IHS) 
or  IHS  contract  health  f:are 
II  document  the  health  care 
this  authority  is  other  than 
final  medical  judgment 
th  a  single  responsible 

gnated  by  the 
health  authority,  who  shall 
p  )Iicable  licensure 


(2)  Health  program  coordinator.  In 
facilities  without  full-time,  qualified 
health  personnel,  a  health-trained  staff 
member  shall  coordinate  the  health  care 
delivery  system  in  the  facility  under  the 
joint  supervision  of  the  responsible 
health  authority  and  the  administrator. 

(3)  Annual  review.  The  administrator 
and  the  health  authority  shall  update 
the  plan  as  needed,  review  it  annually 
to  determine  program  needs  including 
staffing,  equipment  and  supplies  and 
document  its  review  by  signature  and 
date. 

(4)  Medical/mental  health  judgment. 
Medical,  dental  and  mental  health 
matters  involving  clinical  judgments 
shall  be  the  sole  province  ol  the 
responsible  physician,  dentist  and/or 
psychiatrist  or  qualified  psychologist. 

(5)  Security  regulations.  Security 
regulations  appUcable  toTacilily 
personnel  shall  apply  to  health 
personnel. 

(6)  Meetings  with  proxider.  The  health 
authority  shall  meet  with  the 
administrator  or  designee  at  least 
quarterly  to  review  and  evaluate  the 
health  care  delivery  system.  The  health 
authority  shall  provide  an  annual 
statistical  report  which  documents  the 
level  and  amount  of  health  care  ser\ices 
provided. 

(7)  Review  of  health  care  policies.  The 
health  authority  and  the  administrator 
shall  review  and  approve  all  policies 
and  procedures  relative  to  the  health 
care  plan  prior  to  submission  of  these 
poUcies  to  the  Chief,  Division  of  Law 
Enforcement.  Policies  and  procedures 

•  shall  be  reviewed  at  least  annually  and 
docxmiented  by  signature  and  date. 

(8)  Health  training  program.  The 
responsible  health  authority,  in 
cooperation  with  the  administrator, 
shall  estabhsh  a  health  training 
program.  The  program  shall  provide 
instruction  in  the  following  areas: 

(i)  appropriate  procedures  to  prevent 
the  spread  of  communicable  diseases; 

(ii)  the  ability  to  respond  to  health- 
related  situations  within  four  minutes: 

(iii)  recognition  of  signs,  symptoms 
and  actions  required  in  potential 
emergency  situations; 

(iv)  recognition  of  chronic  illness; 

(v)  administration  of  first  aid  and 
cardiopulmonary  resuscitation  (CPR); 

(vi)  methods  of  obtaining  assistance 
from  the  health  care  provider; 

(vii)  recognition  of  signs  and 
symptoms  of  and  management  of 
inmates  with  mental  illness,  retardation, 
emotional  disturbance,  chemical 
dependency  and  suicidal  behavior;  and 

(viii)  procedures  for  patient  transfers 
to  appropriate  medical  facilities  or 
health  care  providers. 


(9)  Unimpeded  access  to  care.  The 
administrator  or  designee  shall  provide 
for  the  collection  and  referral  of  in.'nnte 
requests  for  health  care. 

(10)  Twenty-four-hour  emergency 
care.  The  administrator  and  health 
authority  shall  develop  a  written  plan 
for  the  provision  of  twenty-four  hour 
emergency  medical,  dental  and  mental 
health  care.  The  administrator  and 
health  authority  shall  update  the  plan  as 
needed  and  review  it  at  least  annually. 
At  a  minimum,  the  plan  shall  include: 

(i)  emergency  evacuation  of  the 
inmate  from  the  facility; 

(ii)  emergency  evaluation  of  the 
inmate  for  medical  or  mental  he^alth 
problems; 

(iii)  use  of  an  emergency  mtnlical 
vehicle; 

(iv)  use  of  one  or  more  designated 
hospital,  clinic,  emergency  on-call 
physician,  dentist,  psychiatrist, 
qualified  psychologist  or  otherwise 
quahHed  clinician;  and 

(v)  security  procedures  that  provide 
for  the  immediate  transfer  of  irmiates 
when  appropriate. 

(11)  Health  care  treatment.  Health 
care  staff  or  health-trained  officers  shall 
perform  treatment  pursuant  to  written 
direcforders  by  personnel  authorized  by 
law  to  give  such  orders. 

(12)  Medical/mental  health 
management  of  inmates.  Qualifled 
health  care  personnel,  in  conjunction 
with  facility  staff,  shall  develop  a 
written  plan  for  the  management  of 
inmates  with  medical,  mental  health 
and  substance  abuse  problems, 
including  suicide  risks. 

(13J  Licensure  requirements.  Th<' 
health  authority  shall  comply  with  nU 
applicable  federal  law,  licensure 
requirements,  rules,  regulations  .'.nd 
medical  protocols  in  the  delivery  nl 
health  care  ser\ir.es  to  the  inmate 
population. 

(14)  Traditional  practitioners.  The 
facility  shall  allow  inmates  to 
participate  in  or  receive  tradition;)! 
healing  ceremonies  and  to  use 
traditional  healing  methods,  limited 
only  to  the  degree  necessary  to  presi-'rv*- 
institutional  security  and  orditr. 

(15)  Prohibited  use  of  detainees. 
Inmates  shall  not  perform  duti(«i  in  iJk' 
health  program. 

(16)  Management  of  medications.  The 
administrator  and  health  authority  shsll 
provide  for  the  proper  management  of 
individual  doses  of  medications  thut ;,;(' 
kept  in  the  facility.  The  administrator 
and  the  health  authority  shall  review 
the  policy  annually  and  update  it  as 
ncieded. 

(17)  Administration  of  medications. 
The  administrator  or  designee  shall 
ensure  that  persons  administering 


medications  have  received  training 
appropriate  to  their  assignment. 
Employees  shall  administer  medications 
.  according  to  direct  or  physician  orders 
and  shall  record  the  administration  of 
medications  in  a  manner  and  on  a  form 
approved  by  the  responsible  physician. 

(18)  Preliminary  health  care 
screening.  Health-trained  staff  shall 
perform  medical  screening  of  all 
inmates  on  arrival  at  the  facility  and 
record  findings  on  a  printed  screening 
form  approved  by  the  health  authority. 
The  screening  process  shall  include: 
(i)  inquiry  into: 

(A)  current  and  chronic  Illness  and 
health  problems,  including  dental 
problems  and  suicidal  thoughts; 

(B)  sexually  transmitted  diseases  and 
other  infectious  diseases; 

(C)  medication  taken  and  special 
health  requiremeilts; 

(D)  use  of  alcohol  and  other  drugs, 
which  includes  types  of  drugs  used, 
mode  of  use,  amount  used,  frequency 
used,  date  or  time  of  last  use  and  history 
of  problems  that  may  have  occurred 
after  ceasing  use  (e.g.,  convulsions); 

(E)  past  or  present  treatment  or 
hospitalization  for  mental  disturbance 
or  suicide: 

(F)  other  health  problems  designated 
by  the  responsible  physician;  and 

(G)  mental  illness; 
(ii)  observation  of: 

(A)  behavior,  which  includes  state  of 
consciousness,  mental  status, 
appearance,  conduct,  tremor  or 
sweating;  and 

(B)  body  deformities,  trauma 
markings,  bruises,  lesions,  jaundice  and 
ease  of  movements;  and 

(iii)  disposition  to: 

(A)  housing  in  general  population; 

(B)  general  population  and  referral  to 
appropriate  health  care  service  or 
substance  abuse  treatment  provider; 
and/or 

(C)  referral  to  appropriate  health  care 
service  on  an  emergency  basis. 

(19)  First  aid  kits.  The  administrator 
shall  ensure  that  first  aid  kits  are 
available  in  designated  areas  of  the 
facility  as  determined  by  the  Safety 
Officer  during  the  annual  inspection. 
The  health  care  provider  shall 
determine  the  appropriate  content  of 
first  aid  kits. 

(20)  Serious  and  infectious  disease. 
The  administrator  and  health  authority 
shall  develop  a  written  plan  for  the 
management  of  inmates  with  serious 
and  infectious  disease.  The 
administrator  and  health  authority  shall 
update  the  plan  as  needed  and  review 

it  at  least  aimually.  The  plan  shall 
include,  at  a  minimum: 

(i)  precautions  taken  to  prevent  the 
spread  of  disease; 


(ii)  special  needs  or  requirements  of 
the  inmate;  and 

(iii)  procedures  for  treatment.  limiting 
activities,  if  appropriate,  legally 
mandated  reporting  and  medical  pass- 
on  as  directed  by  the  health  authority. 

(21)  Detoxification.  The  administrator 
and  health  authority  shall  develop  a 
written  plan  to  guide  the  clinical 
management  of  chemically  dependent 
inmates.  The  plan  shall  specify  the 
process  for  involving  the  health 
authority  and  the  substance  abuse 
program  on  both  a  continuing  and 
crisis-intervention  basis.  The  plah  shall 
include: 

(i)  assessment  as  warrantedr 

(ii)  detoxification  under  clinically 
supervised  conditions; 

(iii)  diagnosis  of  chemical 
dependency; 

(iv)  determination  as  to  whether  an 
individual  requires  non- 
pharmacologically  or  pharmacologically 
supported  care;  and 

(v)  the  development  of  a  written  plan 
to  refer  chemically  dependent  inmates 
to  existing  community  resources. 

(22)  Informed  consent.  The  health 
authority  shall  obsCTve  informed 
consent  standards  of  the  communitj*  for 
all  examinations,  treatments  and 
procedures  affected  by  informed 
consent.  In  the  cjrse  of  minors,  the 
informed  consent  of  a  parent,  guardian 
or  legal  custodian  shall  apply  when 
required  by  law.  Health  care  shall  be 
rendered  against  an  inmate's  will  only 
in  accordance  with  law. 

(23)  Participation  in  research.  The 
health  authority  shall  prohibit  the  use  of 
inmates  for  medical,  pharmaceutical,  or 
cosmetic  experiments.  This  standard 
shall  not  preclude  individual  treatment 
of  an  inmate  based  on  need  for  a 
specific  medical  procedure  that  is  not 
generally  available. 

(24)  Confidentiality  of  health  records. 
In  compliance  with  the  5  U.S.C.  552(a) 
(the  Privacy  Act  of  1974)  as  amended 
and  42  CFR  Part  2  (Regulations  on 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records),  the  health 
authority  shall  keep  the  health  record 
confidential.  The  health  authority  shall 
require  that,  at  a  minimum: 

(i)  the  active  health  record  shall  be 
maintained  separately  from  the 
confinement  record; 

(ii)  access  to  the  health  record  shall  be 
controlled  by  the  health  authority;  and 

(iii)  the  health  authority  shall  with  the 
administrator  of  the  facility  or  designee 
information  regarding  an  inmate's 
medical  management,  security  and  the 
ability  to  participate  in  programs. 

(25)  Medical  record  contents.  The 
health  authority  shall  approve  the 
method  of  recording  entries  in  the 


record  and  the  form  and  format  of  the 
record.  An  inmate's  medical/mental 
health  record  shall  contain: 

(i)  copies  of  the  completed  intake 
screening  form; 

(ii)  prescribed  medications  and  their 
administration; 

(iii)  laboratory,  x-ray  and  diagnostic 
studies,  if  applicable; 

(iv)  the  signature  and  title  of  each 
documenter; 

(v)  consent  and  refusal  forms; 

(vi)  release  of  information  forms; 

(vii)  place,  date  and  time  of  health 
encounters; 

(viii)  discharge  summary  of 
hospitalization  (if  applicable);  and 

(ix)  health  service  reports  (e.g.,  dental, 
psychiatric  and  other  consultations). 

(x)  Transfer  of  health  information  and 
records.  Summaries  or  copies  of  the 
health  record  shall  be  routinely  sent  to 
the  health  authority  of  any  facility  to 
which  the  iiunate  is  traiisferred.  The 
inmate  shall  authorize,  in  writing,  the 
transfer  of  health  records  and 
.information,  unless  otherwise  provided 
by  law  or  administrative  regulation 
having  the  force  and  effect  of  law. 

(k)  Release— [1]  Court  programs.  The 
facility  shall  cooperate  with  and  assist 
in  coordinating  court  intervention  and 
diversion  programs,  pretrial  release  and 
probatioii  services. 

(2)  Final  release.  Written  procedures 
for  final  release  of  iimiates  shall 
include,  but  not  be  limited  to: 

(i)  verification  of  identity  and  release 
authority; 

(ii)  completion  of  release 
arrangements,  including  person  or 
agency  to  whom  the  uiroate  is  to  be 
released  if  applicable; 

(iii)  verification  that  all  inmate 
property  leaves  with  the  irunate  and  that 
no  facility  property  leaves  the  facility; 

(iv)  completion  of  any  pending  action, 
such  as  grievances  or  claims  for 
damages  or  lost  possessions; 

(v)  transfer  of  health  information  if 
appropriate;  and 

(vi)  transportation  arrangements,  if 
required. 

(3)  Detainers.  The  presence  of  a 
detainer  shall  not  automatically  prevent 
the  release  of  an  inmate  from  the 
detention  facility. 

S  10.54    Inmate  programs  and  services. 

(a)  Counseling,  library  and  religious 
programming— {I)  Counsehng.  The 
administrator  or  designee  shall  provide 
for  inmate  counseling  and  crisis 
intervention  services. 

(2)  Library.  The  administrator  or 
designee  shall  develop  a  written  plan  to 
provide  reading  materials  to  inmates. 
The  plan  shall  include  the  location 
where  reading  materials  are  kept  and 
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security. 

(b)  Coirespdndence  and  telephone. 

[\)  Inmate  o  )rrespondence.  The 
administrator  i  ihall  regulate  inmate 
correspondenc  e  and  shall  make  this 
policy  availab!  e  to  all  staff  and  inmates. 
The  administri  itor  shall  review  this 
policy  annually  and  update  it  as 
needed. 

(2)  Limitatidhs  on  inmate 
correspondenc  e.  The  administrator  shall 
not  limit  the  v  )lume  of  lawful 
correspondence  (e.g.,  letters,  packages 
and  publicatio  ns)  an  inmate  may  send 
or  receive  and  shall  not  restrict  the 
length,  languai  ;e,  content  or  source  of 
the  correspondence,  except  where  there 
is  clear  and  convincing  evidence  to 
justify  the  lim:  tations  for  reasons  of 
public  safety,  acility  order  or  security. 

(3\Indigenti '  correspondence.  The 
administrator  ( ir  designee  shall  provide 
indigent  inmal  es  with  a  system  that 
enables  them  tp  send  a  minimum  of  two 
letters. 

(4)  Inspectidh  of  letters  and  packages. 
The  administri  itor  or  designee  may  open 
inmate  letters,  both  in-coming  and  out- 
going to  inspe(  t  them  for  contraband. 
Letters  shall  n(  t  be  read  or  rejected 
except  where  t  lere  is  reliable 
information  th  it  there  is  a  threat  to 
order  and  secu  rity  or  that  they  are  being 
used  to  further  illegal  activities.  The 


administrator  or  designee  shall  notify 
irmiates  when  in-coming  or  out-going 
letters  are  rejected.  The  administrator  or 
designee  shall  deposit  any  cash,  checks, 
or  money  orders  in  the  irunate's  account 
and  shall  issue  a  receipt  to  both  the 
inmate  and  the  sender.  The 
administrator  or  designee  shall  forward 
any  contraband  found  to  the  appropriate 
law  enforcement  authority.  The 
supervisor  shall  forward  all  mail  within 
twenty-four  hours  of  receipt  except  for 
Saturdays,  Sundays  and  hoHdays. 
Inmates  shall  be  prohibited  from 
carrying  money. 

(5)  Privileged  correspondence.  The 
administrator  shall  permit  inmates  to 
send  sealed  letters  to  specified  groups  of 
persons  and  organizations  including, 
but  not  limited  to,  courts,  including 
probation  staff,  counsel,  officials  of  the 
confining  authority,  administrators  of 
grievance  systems  and  the  media.  Mail 
toinmates  fi-om  this  specified  class  of 
persons  and  organizations  shall  be 
opened  only  to  inspect  for  contraband 
and  only  in  the  presence  of  the  inmate. 

(6)  Holding  and  forwarding  mail.  The 
administrator  or  designee  shall  forward 
or  return  first-class  letters  and  packages 
for  iiunates  after  transfer  or  release. 

(7)  Telephone.  The  administrator 
shall  provide  for  inmate  access  to 
telephones. 

(c)  Visiting. 

(1)  Visiting  rules.  The  administrator 
shall  establish  rules  for  inmate  visiting. 

(2)  Number  of  visitors.  The 
administrator  or  designee  shall  limit  the 
number  of  visitors  an  inmate  may 
receive  and  the  length  of  the  visits  only 
to  the  degree  necessary  in  terms  of 


facility  schedules,  space  and  personnel 
constraints  except  where  there  are 
substantial  reasons  to  justify  such 
limitations. 

(3)  Sobriefysfotemenf.  FaciUty 
visitors  shall  sign  a  sobriety  statement. 
The  statement  shall  stipulate  that: 

(i)  they  are  not  under  the  influence  of 
alcohol  or  illegal  mood-altering 
substances; 

(ii)  they  are  not  carrying  such 
substances  on  their  person  or  in  their 
belongings;  and 

(iii)  they  consent  to  a  breath  test  or 
non-invasive  search  as  a  condition  of 
entry,  if  there  is  probable  cause. 

(4)  Searches  (visiting).  The 
administrator  or  designee  shall  provide 
clear  instructions  to  staff  and  inmates 
concerning  inmate  and  visitor  search 
procedures  and  the  approval  required 
for  visual  observations  of  unclothed 
inmates. 

(5)  Special  Visits.  The  administrator 
or  designee  shall  provide  for  special 
visits  from  persons  who  have  travelled 
long  distances,  to  hospitahzed  inmates 
and  to  inmates  in  immediate 
segregation. 

(6)  Visitor  Personal  Property.  Visitors 
shall  not  bring  personal  property  into 
the  secure  area  of  the  facility. 

(7)  Visitor  Registration.  The 
administrator  or  designee  shall  provide 
for  visitor  registration  and  identification 
on  entry  into  the  facility. 

Dated:  May  19, 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  94-18796  Filed  &-4-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oft'co  of  the  S^retary 

24  CFR  Parts  9|1,  92,  570,  574,  576,  and 
968 

[Docket  No.  R-94-1731;  FR^611-P-01] 

RIN  2501-AB72 

Consolidated  Submission  for 
Community  Planning  and  Development 
Programs 


AGENCY:  Office 
ACTION:  Proposed 


)fthe  Secretary.  HUD. 
rule. 


SUMMARY:  This  'ule  proposes  to  amend 
the  Department  s  existing  regulations  to 
completely  rep  ace  the  current 
n^ulations  for  i  comprehensive  Housing 
Affordability  St  rategies  (CH AS)  with  a 
rule  that  consolidates  into  a  single 
consolidated  su  amission  the  planning 
and  application  aspects  of  the 
Department's  C  immunity  Development 
Block  Grant  (CI  iBG),  Emergency  Shelter 
Grant  (ESG).  H(  >ME  Investment 
Partnerships  (HDME).  and  Housing 
Opportunities  f  )r  Persons  With  AIDS 
(HOFWA)  form  da  programs  with  the 
requirements  fo  •  the  CHAS.  This  new 
consolidated  su  imission  will  replace 
the  current  CH>  lS,  the  HOME  program 
description,  thf  Community 
Development  p  an  and  the  CDBG  final 
statement,  and  I  he  ESG  and  HOPWA 
applications.  Tlie  rule  also  consolidates 
the  reporting  re  juirements  for  these 
programs,  repla  :ing  the  general 
performance  re  >orts  with  one 
performance  re  lort. 

Although  thii  rule  does  not 
incorporate  the  public  housing 
Comprehensive  Grant  (Comp  Grant) 
process  into  the  consolidated  planning 
and  application  process,  it  proposes 
changes  to  regu  ations  concerning  Comp 
Grants  to  encou  rage  this  cooperation  in 
the  developmer  t  of  the  Comp  Grant 
plan  and  the  co  isolidated  plan.  The 
changes  are  int«  nded  to  ensure  that  the 
needs  and  resoi  rces  of  public  housing 
authorities  are  included  in  a 
comprehensive  planning  effort  to 
revitalize  distre  >sed  neighborhoods  and 
help  low-incon  c  residents  locally. 

In  addition,  t  le  rule  proposes 
amendments  to  the  separate  regulations 
fur  the  CDBG.  V  OME.  ESG.  and 
HOPWA  progra  ns  to  remove  some 
duplicative  pro  isions,  cross-reference 
the  new  provisi  3ns,  and  to  conform 
terminology  to  1  hat  used.in  the  revised 
part  91. 

DATES:  Commer  t  due  date:  October  4, 
1994. 

ADDRESSES:  lnt(  rested  persons  are 
invited  to  subni  t  comments  regarding 


this  rule  to  the  Office  of  General 
Counsel.  Rules  Docket  Clerk.  Room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title  and  to 
the  specific  sections  in  the  notice.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address.  Copies  of 
this  proposed  rule  will  be  made 
available  on  tape  or  large  print  for  those 
with  impaired  vision  that  request  them. 
They  may  be  obtained  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Smith.  Director,  Policy 
Coordination,  Office  of  Community 
Planning  and  Development,  451 
Seventh  Street.  SW,  Washington,  DC 
20410-7000,  telephone  (202)  708-1283 
(voice)  or  (202)  708-2565  (TDD).  (These 
are  not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Information  Collections 

The  information  collection 
requirements  for  the  planning  process, 
the  application  process,  and  the 
reporting  process  contained  in  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980  (42  U.S.C.  3501-3520).  The 
estimated  public  reporting  burden  is 
expected  to  be  significantly  lower  than 
the  current  combined  burden  imposed 
by  thfrCHAS.  CDBG.  ESG.  HOME,  and 
HOPWA  programs. 

The  estimated  public  reporting 
burden  of  these  collections  is  stated 
under  the  Preamble  headiiig  Findings 
and  Certifications.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk  at  the  above  address; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  HUD,  Washington,  DC 
20503.  -       ■ 

II.  Background 

A.  Impetus  for  Change 

To  build  and  strengthen  new 
parlJierships  with  State  and  local 
goverrunents  and  the  private  sector  to 
make  HUD's  programs  work  to  help 
them  build  strong  communities,  the 
Department  has  consulted  with  them  on 
how  to  make  the  operation  of 
Community  Planning  and  Development 
programs  more  effective.  In  recognition 


of  the  fact  that  problems  do  not  stop  at 
jurisdictional  boundaries,  this  rule 
encourages  consultation  with  public 
and  private  agencies,  including  those 
outside  a  single  jurisdiction,  to  identify 
shared  needs  and  solutions  to  intra- 
jurisdictional  problems.  As  a  result  of 
the  Department's  consultations,  it  has 
decided  that  the  multitude  of 
applications  to  obtain  funding  and  the 
different  funding  cycles  for  various 
formula  entitlement  prograins  were 
symptomatic  of  a  general  problem.  The 
general  problem  was  that  the  easiest 
means  for  State  and  local  governments 
to  express  their  needs  for  federal 
funding  (tlie  CHAS)  was  hindered  by 
HUD's  procedures.  Therefore,  to 
eliminate  duplication  of  effort  and 
reduce  the  paperwork  burden  on  these 
jurisdictions,  the  Department  has 
decided  to  consolidate  the  program 
submission  requirements  to  the  greatest 
degree  possible.  This  proposal  will 
require  all  of  the  Community  Planning 
and  Development  formula  grant 
programs  to  use  the  same  program  year 
and  will  reduce  the  regulations 
concerning  submission  of  planning/ 
application/reporting  documents 
virtually  to  the  statutory  minimum.  This 
framework  will  give  the  States  and  local 
governments  the  flexibility  to  use 
existing  plans  and  strategies  to  help 
citizens  understand  the  jurisdiction's 
priority  needs,  and  assess  progress  of 
those  jurisdictions  towards  meeting 
identified  goals  and  objectives  through 
measurable  indicators.  The 
Department's  goal  is  to  encourage  the 
development  of  comprehensive,  easy  to 
understand  information  on  the 
jurisdiction's  housing  and  community 
development  needs  that  would  promote 
meaningful  citizen  participation. 

B.  Statutory  Framework 

The  various  statutes  that  authorize  the 

programs  being  consolidated  are  as 

follows: 

— Comprehensive  Housing  AfTordability 
Strategy  (CHAS):  title  I  of  the 
Cranston-Gonzalez  National 
Affordable  Housing  Act,  42  U.S.C. 
12702-12711. 

— Community  Development  Block 
Grants  (CDBG):  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974, 42  U.S.C.  5304-5320. 

— Emergency  Shelter  Grants  (ESG):  title 
VI,  subtitle  B,  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
42  U.S.C  11371-11378. 

— HOME  Investment  Partnerships 
(HOME):  title  II  of  the  Cranston- 
Gonzalez  National  Affordable 
Housing  Act.  42  U.S.C.  12741-12839. 

— Housing  Opportunities  for  Persons 
With  AIDS  (HOPWA):  the  AIDS 
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Housing  Opportunity  Act,  42  U.S.C. 
12901-12912. 

Also  serving  as  a  basis  for 
determining  requirements  in  this  rule 
are  the  Fair  Housing  Act  (42  U.S.C. 
3601-3619),  title  VI  of  the  Civil  Rights 
Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  title  II  of  the 
Americans  With  Disabilities  Act,  and 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u). 

The  intent  of  this  rule  is  to:  (1 ) 
Promote  citizen  participation  and  the 
development  of  local  priority  needs  and 
objectives  by  providing  comprehensive 
information  on  the  jurisdiction  that  is 
easy  to  understand;  (2^  coordinate  these 
statutory  requirements  in  such  a  manner 
as  to  minimize  the  federal  intrusion  into 
State  and  local  planning  activities  and 
to  simplify  the  process  of  requesting  and 
obtaining  federal  funds  available  to  the 
jurisdictions  on  a  formula  basis;  (3) 
promote  the  development  of  an  action 
plan  that  provides  a  basis  for  assessing 
performance;  and  (4)  encourage 
consultation  with  pubUc  and  private 
agencies,  including  those  outside  a 
single  jurisdiction,  to  identify  shared 
needs  and  solutions  to  intra- 
jurisdictional  problems. 

When  a  jurisdiction  qualifies  for  one 
formula  program  but  not  another,  its 
submission  need  only  satisfy  the 
requirements  for  the  formula  program 
for  which  it  qualifies,  as  well  as  the 
planning  requirements  based  on  the 
Comprehensive  Housing  Affordability 
Strategy  statute  (Cranston-Gonzalez 
National  Housing  AfTordability  Act,  or 
"NAHA")  to  cover  other  competitively 
funded  prograins.  If  a  jurisdiction  does 
not  qualify  for  any  of  the  formula 
programs  but  competes  for  funding 
under  a  program  that  is  subject  to  the 
CHAS  planning  requirements  of  NAHA, 
it  must  follow  the  general  provisions  of 
this  part,  but  not  those  that  apply  only 
to  other  programs.  If  a  jurisdiction  does 
not  qualify  for  the  HOPWA  formula 
.program  but  intends  to  apply  for  a 
competitively  awarded  HOPWA  grant,  it 
should  satisfy  the  HOPWA  planning 
requirements. 

"This  rule  is  organized  into  several 
parts.  First,  there  are  the  proposed 
revisions  to  part  91,  which  encompasses 
the  new  planning/application  and, 
reporting  submissions.  Second,  since 
many  of  the  requirements  that  are 
common  to  the  formula  programs  are 
combined  into  part  91,  there  are 
proposed  revisions  Jo  remove  those 
requirements  from  the  individual 
program  regulations.  In  addition,  since 
this  new  document  is  different  from  the 
Comprehensive  Housing  Affordability 


Strategy,  the  references  to  the  CHAS 
found  in  the  program  regulations  are 
proposed  to  be  removed. 

Part  91  is  organized  into  seven 
subparts.  With  the  exception  of 
jurisdictions  that  submit  an  abbreviated 
consolidated  plan,  the  first  two  subparts 
(General,  and  Citizen  Participation  and 
Consultation)  and  the  last  subpart 
(Other  General  Requirements)  apply  to 
all  jurisdictions.  Local  governments  that 
are  not  part  of  a  HOME  consortium  are 
covered  by  their  own  subpart  (subpart 
C).  States  also  are  covered  by  their  own 
subpart  (D).  Local  governments  that  are 
part  of  a  consortium  are  covered  bv  both 
the  local  goverrmient  subpart  and  ihe 
consortium  subpart  (E).  The  subpart  for 
insular  areas  has  been  reserved.  Guam, 
the  Northern  Mariana  Islands,  American 
Samoa,  the  Virgin  Islands,  and  Palau  are 
eligible  to  receive  program  funds. 
However,  only  Palau  is  required  bv 
NAHA  to  submit  a  CHAS  because  it  is 
included  in  the  definition  of 
"jurisdiction."  The  other  entities  arc 
defined  by  NAHA  as  "insular  areas  " 
and  are  not  required  to  prepare  or 
submit  a  CHAS.  The  Department 
specifically  invites  comments  on 
whether  to  consolidate  the  program 
submission  requirements  (and  in  the 
case  of  Palau.abbreviated  CHAS 
requirements)  for  Guam,  the  Northern 
Mariana  Islands,  American  Samoa,  the 
Virgin  Islands,  and  Palau. 

Finally,  the  Department  recognizes 
that  there  is  a  need  for  regulatory 
provisions  deahng  with  the  transition 
from  the  current  application  system  to 
the  new  consolidated  rule.  The 
Department  intends  to  grant  an 
extension  of  the  current  CHAS  to  cover 
the  time  period  between  the  end  of 
fiscal  year  1994  and  the  beginning  of  the 
jurisdiction's  consolidated  program 
year. 

Findings  and  Certifications 

Regulatory  Revieiv 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under  " 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276,  451  Seventh  St.,  SW, 
Washington,  DC. 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
witli  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 


National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  \o 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p  m  ) 
in  the  Office  of  the  Rules  Docket  Cl»:rk, 
room  10276,  451  Seventh  Street,  SW. 
Washington,  DC  20410-0500. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  b|a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  Stdtes  or  their  political 
subdivisions  since  the  requirements  ui 
the  rule  are  Hmited  to  requirements 
imposed  by  the  statutes  boing 
implemented.  To  the  extent  the  rule  has 
any  significant  impact,  if  is  positive,  in 
that  duplication  of  effort  by  State  and 
local  governments  is  being  eliminated 
and  the  burdens  on  them  are  reduced. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
ader  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  he  Order.  Th»v 
rule  merely  carries  out  ti.e  mandate  of 
federal  statutes  with  resppct  to  planni.ng 
documents  for  housing  ar.d  commu.^ity 
development  programs. 

Impact  on  Small  Entities 

The  Secretary',  in  accordance  with  Ihe 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before  • 
publication  ar.d  by  approving  it  cert;  fit", 
that  this  rule  will  not  have  a  significa:it 
impact  on  a  substantial  number  of  siuall 
entities,  because  it  does  not  place  rrajor 
burdens  on  jurisdictions. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1523  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  April  25.  1994  (59  PR 
20424,  20433),  under  Executive  Ordf  .- 
12286  and  Ihe  Regulatcrv  Flexibilitv 
Act. 

Public  Reporting  Burden 

The  D»?partment  has  estimated  thr 
public  reporting  burden  involved  in  the 
information  collections  contained  in  the 
rule  as  shown  below.  The  public 
reporting  burden  for  each  of  these 
collections  of  information  is  estimr.li  d 
to  include  the  time  for  reviewing  ihr 
instructions,  searching  existing  dat;. 
sources,  gathering  and  maintaining  tl  ■' 
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data  needed. 
re\  ieu'ing  the 


ajid 


completing  and 
cbllection  of  information. 


LocaKties 
States  


Annual  Sutxnissiqi: 
Localities 
States  


AtJbreviated  Plan 
Localities   ... 


Catalog 

The  Catalog  c  f 
Assistance  miit  aers 
affected  by  this|rule 
14.239.  and  14 


List  of  Subjects 

24  CFR  Part  91 


prograr  is 


Grant 
Homeownershi  ) 
income  hou£iii( 

24  CFR  Part  92 


prograr  is — h 


Grant 
community  de 
homes.  Rent 
record  keeping 


24  CFR  Part  57{  > 

Administratite 
procedure,  Grai  t 
and  communit}! 
Samoa.  Northeip 
Pacific  Islands 
Rico,  Virgin  Island 

24  CFR  Part  57< 

Community 
Emergency 
health  program:  i 
housing  and  coin 
Grant 

AIDS,  Homeles! 
moderate 
organizations, 
and  recordkeeping 
Technical 


she  ter 


programs  —social 


income 


F  ent  I 


24  CFR  Part  571 


fit 


Community 
shelter  grants, 
and  communit) 
programs — soci  il 
Reporting  and 
requirements. 

24  CFR  Part  96i 

Grant  prograr  i: 
community  dev  elopment 
programs — hou^ 
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Annual  Reporting  Burden— Consolidated  Plan 


5  Year  submisston 


Number  of  re- 
spondents 


800 
50 


800 
50 


100 


Response  per 
respondent 


Burden  hours 


461 
839 


318 
434 


100 


T^al  hours 


384.800 

41,950 

426.750 

262.400 

21.700 

284.100 

10,000 
720,850 


Federal  Domestic 
for  the  programs 
are  14.218. 14.231. 
41. 


■Indians. 
Low  and  moderate 
Public  housing. 


ousing  and 
\*:lopment.  Manufactured 
su  )sidies.  Reporting  and 
requirements. 


practice  and 

programs — housing 
development,  American 

Mariana  Islands, 
pjst  Territorv,  Puerto 


f  icilities.  Disabled, 
Grant  programs — 
.  Grant  programs^- 
munity  development, 
programs,  HIV/ 
Housing ,  Low  and 
housing.  Nonprofit 
subsidies.  Reporting 
requirements. 


assis  aiice. 


ilitics.  Emergency 
rant  programs — housing 
development.  Grant 
programs.  Homeless. 
itK:ordkeeping 


housing  and 
.  Loan 
ing  and  community 


development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Accordiiigly.  parts  91.  92,  570,  574, 
576.  and  968  of  title  24  of  the  Code  of 
Federal  Regulations  are  proposed  to  bi- 
amended  as  follows: 

1.  Part  91  would  be  revised  in  its 
entirety  to  read  as  follows: 

PART  91— CONSOLIDATED 
SUBMISSIONS  FOR  COMMUNITY 
PLANNING  AND  DEVELOPMENT 
PROGRAMS 

Subpart  A — General 

Sec 

91.1  Purpose. 

91.2  Applicability. 
91.5  Definitions. 

91.10    Consolidated  program  year. 
91.15    Submission  date. 

Subpart  B — Citizen  Participation  and 
Consultation 

91.100    Consultation. 

91105    Citizen  participation  plan. 

Subpart  C — Local  Governments:  Contents 
of  Consolidated  Plan 

91.200    Contents  and  format. 
91.205    Housing  and  homeless  needs 

assessment. 
91.210    Housing  market  analysis. 
91.215    Strategies,  priority  needs,  and 

objectives. 
91.220    Action  plan. 
91.225    Certifications. 
91.230    Monitoring. 
91235    Special  case — abbreviated 

consolidated  plan. 

Subpart  D — State  Govemments:  Contents 
of  ConsoHdafted  Plan 

91.3(X)    Cxjntents  and  format. 

91. .305    Housing  and  homeless  needs 

assessment. 
91.310    Housing  market  analysis. 
91.315    Strategies,  priority  needs,  arid 

objectives. 
91.320    Action  plan. 
91.325    Certifications. 
91.330    Mrmitoring. 


Subpart  E — Consortia:  Contents  of 
Consolidated  Plan 

91.400  Applicability 

91.403  Cutiiiolidated  program  year, 

01.410  Housing  market  analysis. 

91.415  Housing  and  homeless  needs 

assessment. 

91.420  Strategies  and  priority  netids. 

91.425  Action  plan. 

91.430  Certifications. 

91.435  Monitoring. 

Subpart  P — Ottter  General  Requirements 

91.500  HUD  approval  action. 

91.505  Amendments  to  the  consolidated 

plan.  ■ 

91.510  Consistency  determinations. 

91.515  Funding  determinations  by  HUD. 

91.520  Performance  reports. 

91.525  Performance  review  by  HI!D. 

Subpart  G — Insular  Areas  [Reserved] 

Authority:  42  U.S.Q  3535(d),  3601-3019. 
5301-5315. 11331-11388,  12701-12711. 
12741-12756. and  12901-12912 

Sut>part  A — General 

§91.1    Purpose. 

(a)  Overall  goals.  (1)  The  ovendl  goals 
of  the  community  development  and 
planning  programs  covered  by  this  part 
are  to  strengthen  partnerships  with 
jiuisdictions  to  extend  and  strengthen 
peirtnerships  among  all  levels  of 
government  and  the  private  sector, 
including  for-profit  and  nonprofit 
organizations,  to  enable  them  to  provide 
decent  housing,  establish  and  maintain 
a  suitable  living  environment,  and 
expand  economic  opportunities  for 
every  American,  particularly  for  verj- 
low-income  and  low-income  persons. 

(i)  Decent  housing  includes  assisting 
homeless  persons  to  obtain  appropriate 
housing  and  assisting  persons  at  risk  of 
becoming  homeless:  retention  of  the 
affordable  housing  stock:  and  increasing 
the  availability  of  permanent  housing  in 
standard  condition  and  affordable  cost 
to  low-income  and  very  low-income . 
families,  particularly  to  members  of 
disadvantaged  minorities,  without 
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discrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin, 
~  familial  status,  or  disabihty.  Decent 
housing  also  includes  increasing  the 
supply  of  supportive  housing,  which 
combines  structural  features  and 
services  needed  to  enable  persons  with 
special  needs  to  hve  with  dignity  and 
independence. 

(ii)  A  suitable  living  environment 
includes  improving  the  safety  and 
livability  of  neighborhoods;  increasing 
access  to  quality  public  and  private 
facilities  and  services;  reducing  the 
isolation  of  income  groups  within  a 
community  or  geographical  area  through 
the  spatial  deconcentration  of  housing 
opportunities  for  persons  of  lower 
income  and  the  revitalization  of 
deteriorating  or  deteriorated 
neighborhoods;  restoring  and  preserving 
properties  of  special  historic, 
architectural,  or  aesthetic  value;  and 
conservation  of  energy  resources. 

(iii)  Expanded  economic 
opportunities  includes  the  provision  of 
jobs  accessible  to  housing  affordable  to 
low  income  persons,  including 
provision  of  jobs  involved  in  carrying 
out  activities  imder  programs  covered 
by  this  plan  to  low-income  persons 
Uving  in  areas  affected  by  those 
programs  and  activities;  availability  of 
mortgage  financing  for  low  income 
persons  at  reasonable  rates  using 
nondiscriminatory  lending  practices; 
access  to  capital  and  credit  for 
development  activities  that  promote  the 
long-term  economic  and  social  viability 
of  the  community;  and  emjpowerment 
and  self-sufficiency  opportunities  for 
low  income  persons  to  reduce 
generational  poverty  in  federally 
assisted  and  public  housing. 

(2)  The  consolidated  submission 
described  in  this  part  91  requires  the 
jurisdiction  to  state  in  one  document  its 
plan  to  pursue  these  goals  for  all  the 
commimity  plaiming  and  development 
programs,  as  well  as  for  housing 
programs.  It  is  these  goals  against  which 
the  plan  and  the  jurisdiction's 
performance  under  the  plan  will  be 
evaluated  by  HUD. 

(b)  Functions  of  plan.  The 
consolidated  plan  serves  the  following 
functions: 

(1)  A  planning  document  for  the 
jurisdiction,  which  builds  on  a 
participatory  process  at  the  lowest 
levels; 

(2)  An  application  for  federal  funds 
under  HUD's  formula  grant  programs: 

(3)  A  strategy  to  be  followed  in 
carrying  out  HUD  programs;  and 

(4)  An  action  plan  that  provides  a 
basis  for  assessing  performance. 


§91.2    Applicability. 

(a)  The  following  formula  grant 
programs  are  covered  by  the 
consolidated  plan: 

(1)  The  Community  Development 
Block  Grant  (CDBG)  programs  (see  part 
570,  Subparts  D  and  I); 

(2)  The  Emergency  Shelter  Grants 
(ESG)program  (see  part  576); 

(3)  The  HOME  hivestment 
Partnerships  (HOME)  program  (see  part 
92);  and 

(4)  The  Housing  Opportunities  for 
Persons  With  AIDS  (HOPWA)  program 
(see  part  574). 

(bj  A  jurisdiction  must  have  a 
consolidated  plan  that  is  approved  by 
HUD  as  a  prerequisite  to  receiving  funds 
from  HUD  imder  the  following 
programs: 

(1)  The  HOPE  I  Public  Housing 
Homeownership  (HOPE  I)  program  (see 
24  CFR  subtitle  A,  appendix  A); 

(2)  The  HOPE  11  Homeownership  of 
Multifamily  Units  (HOPE  II)  program 
(see  24  CFR  subtitle  A,  appendix  B); 

(3)  The  HOPE  III  Homeownership  of 
Single  Family  Homes  (HOPE  III) 
program  (see  24  CFR  part  572); 

(4)  The  Low-Income  Housing 
Preservation  (prepayment  avoidance 
incentives)  program,  when  administered 
by  a  State  agency  (see  24  CFR  248.177); 

(5)  The  Supportive  Housing  for  the 
Elderly  (Section  202)  program  (see  part 
889); 

(6)  The  Supportive  Housing  for 
Persons  with  Disabihties  program  (see 
part  890); 

(7)  The  Supportive  Housing  program 
(see  part  583); 

(8)  The  Single  Room  Occupancy 
Housing  (SRO)  program  (see  part  882, 
subpart  H); 

(9)  The  Sheher  Plus  Care  program  (see 
24  CFR  part  582); 

(10)  Tne  Community  Development 
Block  Grant  program — Small  Cities  and 
Insular  Areas  (see  24  CFR  part  570. 
subparts  E  and  F); 

(11)  HOME  program  reallocations; 

(12)  Revitahzation  of  Severely 
Distressed  Public  Housing  (section  24  of 
the  United  States  Housing  Act  of  1937); 

(13)  Hope  for  Youth:  Youthbuild  (see 
part  585); 

(14)  The  John  Heinz  Neighborhood 
Development  program  (see  24  CFR  part 
594); 

(15)  The  Lead-Based  Paint  Hazard 
Reduction  program  (see  24  CFR  part  35); 

(16)  Grants  for  Regulatory  Barrier 
Removal  Strategies  and  Implementation 
(section  1204,  Housing  and  Community 
Development  Act  of  1992);  and 

(17)  Competitive  grants  under  the 
Housing  Opportunities  for  Persons  With 
AIDS  (HOPWA)  program  (see  part  574). 

(c)  Other  programs  do  not  require 
consistency  with  an  approved 


consolidated  plan.  However.  HUD 
funding  allocations  for  the  Section  8 
Certificate  and  Voucher  Programs  are  to 
be  made  in  a  way  that  enables 
participating  jurisdictions  to  carry  out 
their  consolidated  plans. 

§91.5    Definitions. 

Certification.  A  written  assertion, 
based  on  supporting  evidence,  that  must 
be  kept  available  for  inspection  by  HIT), 
by  the  Inspector  General  of  HUD,  and  by 
the  public.  The  assertion  shall  be 
deemed  to  be  acciuate  unless  HUD 
determines  otherwise,  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Consolidated  plan  (or  "the  plan"). 
The  document  that  is  submitted 
annually  to  HUD  that  serxes  as  the 
planning  documents  (comprehensive 
housing  affordability  strategy  and 
community  development  plan)  of  tho 
jurisdiction  and  an  application  for 
funding  under  any  of  the  Community 
Planning  and  Development  formula 
grant  programs  (CDBG,  ESG,  HOME,  or 
HOPVVA),  which  is  prepared  in 
accordance  with  the  process  prescribed 
in  this  part. 

Consortium.  Geographically 
contiguous  units  of  general  local 
government  that  are  acting  as  a  singh? 
unit  of  general  local  government  for 
purposes  of  the  HOME  program  (see  24 
CFR  part  92).  (A  unit  of  general  local 
government  that  is  also  part  of  a 
consortium  for  HOME  program 
purposes  must  submit  a  plan  that 
complies  with  subpart  C  of  this  part,  as 
well  as  contributing  to  the  consortium  s 
plan  that  complies  with  subpart  E  of 
this  part.) 

Emergency  shelter.  Any  facility  with 
overnight  sleeping  accommodations,  the 
primary  purpose  of  which  is  to  provide 
temporary  shelter  for  the  homeless  in 
general  or  for  specific  populations  of  the 
homeless. 

Extremely  low-income  households  lor 
families).  Households  whose  income  is 
between  0  and  30  percent  of  the  median 
income  for  the  area,  as  determined  by 
HUD  with  adjustments  for  smaller  and 
larger  families,  except  that  HUD  may 
establish  income  ceilings  higher  or 
lower  than  30  percent  of  the  median  for 
the  area  on  the  basis  of  HUD's  findings 
that  such  variations  are  necessary 
because  of  prevailing  levels  of 
construction  costs  or  fair  market  rents, 
or  unusually  high  or  low  family 
incomes. 

Homeless.  An  individual  (not 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  Congress  or  a  State 
law)  or  family  who- 

(1)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 
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local  govemme 
Lead-based , 


(2)  Has  a  priir  ary  nighttime  residence 
that  is: 

(i)  A  supervia  id  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  livinj  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  tra  isitional  housing  for  the 
mentally  ill); 

(ii)  An  institu  ion  that  provides  a 
temporary  residi  snce  for  individuals 
intended  to  be  institutionalized:  or 

(iii)  A  public  ( ir  private  place  not 
designed  for,  or  jrdinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

Homeiess  fam  ffy.  A  family  that 
includes  at  least  one  parent  or  guardian 
and  one  child  xii  ider  the  age  of  18;  a 
pregnant  womai ;  or  a  person  in  the 
process  of  securing  legal  custody  of  a 
person  under  the  age  of  18;  who  is 
homeless,  as  denned  in  this  section. 

Homeiess  individual.  A  youth  (17 
years  or  youngei )  not  accompanied  by 
an  adult  (18  years  or  older)  or  an  adult 
without  children,  who  is'  homeless,  as 
defined  in  this  section. 

HUD.  The  Un^ed  States  Department 
Jrban  Development. 
State,  unit  oi  general 
or  a  consortium. 
iint  hazards.  Any 
condition  that  c*uses  exposure  to  lead 
from  lead-contaoiinated  dust,  lead- 
contaminated  scjil.  lead-contaminated 
paint  that  is  det^iorated  or  present  in 
accessible  surfa<Ies,  friction  surfaces,  ot 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  as 
established  by  tie  appropriate  Federal 
agency. 

Low-income  families.  Families  whose 
incomes  do  not  exceed  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  IfUD  with  adjustments 
for  smaller  and  larger  families,  except 
that  HUD  may  ertablish  income  ceilings 
higher  or  lower  han  80  percent  of  the 
median  for  the  a  rea  on  the  basis  of 
HUD's  findings  hat  such  variations  are 
necessary  becau  ;e  of  prevailing  levels  of 
construction  costs  or  fair  market  rents, 
or  unusually  hij  h  or  low  family 
incomes.  (The  C  DBG  program  has  used 
the  terms  "low-i  ncome"  and  "moderate- 
income"  person  >,  which  terms  are 
derived  from  its  statute.  Those  terms 
have  the  same  n  eaning  as  the  terms 
"very  low-income"  and  "low-income" 
as  used  in  NAH,  ^  and  in  the  United 
States  Hotising  J  ^ct  of  1937  for  the 
assisted  housing  programs  administered 
under  it.  To  maJ  e  the  usage  uniform 
under  this  part,  the  terms  "very  low- 
income"  and  "1(  iw-income"  are  used 
here.) 

Poverty  level  wuseholds  (or  families). 
Households  wit  i  incomes  below  the 
poverty  line,  as  iefined  by  the  Office  of 


Management  and  Budget  and  revised 
annually. 

State.  Any  State  of  the  United  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

Transitional  bousing.  A  project  that  is 
designed  to  provide  housing  and 
appropriate  supportive  services  to 
homeless  persons  to  facilitate  movement 
to  independent  living  within  24  months, 
or  a  longer  period  approved  by  HUD. 
For  purposes  of  the  HONffi  program, 
there  is  no  HUD-approved  time  period 
for  moving  to  independent  living. 

Unit  of  general  local  government.  A 
city,  town,  township,  county,  parish, 
village,  or  other  general  purpose 
political  subdivision  of  a  State;  an  urban 
county;  the  Federated  States  of 
Micronesia  and  Palau.  the  Marshall 
Islands,  or  a  general  purpose  pohtical 
subdivisioo  thereof;  and  a  consortium  of 
such  political  subdivisions  recognized 
by  HUD  in  accordance  with  the  HOME 
program  (part  92)  or  the  CDBG  program 
(part  570). 

Urban  county.  See  definition  in 
§570.3. 

Very  low-income  families.  Low- 
income  families  whose  incomes  do  not 
exceed  50  percent  of  the  median  family 
income  for  the  area,  as  determined  by 
HUD  with  adjustments  for  smaller  and 
larger  families,  except  that  HUD  may 
establish  income  ceilings  higher  or 
lower  than  50  percent  of  the  median  for 
the  area  on  the  basis  of  HUD's  findings 
that  such  variations  are  necessary 
because  of  prevailing  levels  of 
construction  costs  or  fair  market  rents, 
or  unusually  high  or  low  family 
incomes. 

§  91 . 1 0    ConsoKdated  program  year. 

(a)  Each  of  the  following  programs 
shall  be  administered  by  a  jurisdiction  . 
on  a  single  consolidated  program  year, 
established  by  the  jurisdiction:  CDBG. 
ESG,  HOME,  and  HOPWA.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  program  year  shall  nm  for 

a  twelve  month  period  and  begin  on  the 
first  calendar  day  of  a  month. 

(b)  Once  a  program  year  is 
established,  the  jurisdiction  may  either 
shorten  or  lengthen  its  program  year  to 
change  the  beginning  date  of  the 
following  program  year,  provided  that  it 
notifies  HUD  in  writing  at  least  two 
months  before  the  date  the  program  year 
would  have  ended  if  it  had  not  been 
lengthened  or  at  least  two  months  before 
the  end  of  a  proposed  shortened 
program  year. 

(c)  See  subpart  E  of  this  part  for 
requirements  concerning  program  year 
for  units  of  general  local  government 
that  are  part  of  a  consortium. 


§91.15    Submission  dale. 

(a)  General.  (1)  In  order  to  facilitate 
continuity  in  its  program  and  to  provide 
accountability  to  citizens,  each 
jurisdiction  should  submit  its 
consolidated  plan  to  HUD  at  least  45 
days  before  the  start  of  its  program  year. 
(But  see  §  92.52(b)  with  respect  to  newly 
eligible  jurisdictions  imder  the  HOME 
program.)  With  the  exception  of  the 
August  16  date  noted  in  paragraph  {a)(2) 
of  this  section.  HUD  may  grant  a 
jurisdiction  an  extension  of  the 
submission  deadline  for  good  cause. 

(2)  In  no  event  will  HUD  accept  a 
submission  earlier  than  November  15  or 
later  than  August  16  of  the  Federal  fiscal 
year  for  which  the  grant  funds  are 
appropriated.  (Failure  to  submit  the 
plan  by  August  16  will  automatically 
result  in  a  loss  of  the  CDBG  funds  to 
which  the  jurisdiction  would  otherwise  . 
be  entitled.) 

(b)  Annual  submission.  The  portions 
of  the  document  that  must  be  submitted 
on  an  annual  basis  are  the  action  plan 
and  the  certifications. 

Subpart  B — Citizen  Participation  and 
Consultation 

§91.100    Consultation. 

(a)  General.  When  preparing  the  plan, 
the  jurisdiction  shall  consult  with  other 
public  and  private  agencies  that  provide 
assisted  housing,  health  ser\ices,  and 
social  services  (including  those  focusing 
on  ser\'ices  to  children,  elderly  persons, 
persons  with  disabilities — including 
HIV/ AIDS,  homeless  persons)  during 
preparation  of  the  plan.  When  preparing 
the  portion  of  its  plan  concerning  lead- 
based  paint  hazards,  the  jurisdiction 
shall  consult  with  State  or  local  health 
and  child  welfare  agencies  and  examine 
health  department  data  on  the  addresses 
of  housing  units  in  which  children  have 
been  identified  as  lead  poisoned.  When 
preparing  the  description  of  priority 
nonhousing  community  development 
needs,  a  unit  of  general  local 
government  must  nt^fy  adjacent  units 
of  general  local  govemm^it  The 
jurisdiction  should  also  consult  with 
adjacent  units  of  general  local 
government,  particularly  for  problems 
and  solutions  that  go  beyond  a  single 
jurisdiction.  When  preparing  its  method 
of  distribution  of  assistance  under  the 
CDBG  program,  a  State  must  consult 
with  local  governments  in 
nonentitlement  areas  of  the  State. 

(b)  HOPWA.  The  largest  city  in  each 
metropolitan  area  that  is  eligible  to 
receive  a  HOPWA  formula  allocation 
must  consult  broadly  to  develop  a 
metropolitan-wide  strategy  for 
addressing  the  needs  of  persons  with 
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HIV/ AIDS  and  their  famihes  Uving 
throu^out  the  metropohtan  area. 

(c)  Public  housJng.  The  jurisdiction 
«hall  consult  with  the  local  public 
housing  agency  participating  in  an 
approved  Comprehensive  Grant 
program  concerning  consideration  of 
public  housing  needs  and  planned 
Compirehensive  Grant  program 
activities.  This  consultation  will  help 
provide  a  better  basis  for  the 
certification  by  the  local  Chief  Executive 
Officer  that  the  Comprehensive  Grant 
Plan/aruiual  statement  is  consistent 
with  the  local  government's  assessment 
of  low-income  housing  needs  (as 
evidenced  in  the  housing  and 
community  development  plan)  and  that 
the  local  government  will  cooperate  in 
providing  resident  programs  and 
services  (as  required  by  §  968.320(d)  of 
the  regulations  for  the  Comprehensive 
Grant  program).  It  will  also  help  ensure 
that  activities  with  regard  to  local  drug 
elimination,  neighborhood 
improvement  programs,  and  resident 
programs  and  services,  funded  under 
the  public  housing  program  and  those 
funded  under  a  program  covered  by  the 
consolidated  plan  are  fully  cocffdinated 
to  achieve  comprehensive  community 
development  goals. 

§91.106    Citizen  participation  plan. 

(a)  Applicability.  (1)  The  jurisdiction 
is  required  to  adopt  a  citizen 
participation  plan.  (Where  a 
jurisdiction,  before  the  effectiveness  of 
this  rule,  adt^>ted  a  plan  that  comphes 
with  section  104(a)(3)  of  the  Housing 
and  Conununity  Development  Act  of 
1974  but  will  need  to  amend  the  plan 
to  comply  with  provisions  of  this 
section,  the  plan  shall  be  amended  by 
the  first  day  of  the  jurisdiction's 
program  year  that  begins  oa  (x  after  180 
days  following  the  effective  date  of  this 
rule.) 

(2)  Although  these  requirements  are 
designed  especially  to  encourage 
participation  by  very  low-  and  low- 
income  persons,  particularly  those 
livii^  in  slum  and  blighted  areas  and  in 
areas  where  CDBG  funds  are  proposed 
to  be  used,  jurisdictions  are  expected  to 
take  whatever  actions  are  appropriate  to 
encourage  the  participaticm  of  all  its 
citizens,  including  minorities  and  non- 
English  speaking  persons,  as  well  as 
persons  with  mobility,  visual  or  bearing 
impairments. 

(3)  The  jurisdiction  shall  encourage, 
in  ccmjunction  with  consultation  with 
public  housing  authorities,  the 
participation  of  residents  of  public  and 
assisted  housing  developments,  in  the 
process  of  developing  and 
implementing  the  consolidated  plan, 
along  with  other  low-income  residents 


of  targeted  revhalization  areas  in  which 
the  developments  are  located.  The 
jurisdiction  shall  make  an  effort  to 
provide  information  to  the  housing 
agency  about  housing  an'd  community 
development  plan  activities  related  to 
its  developments  and  surrounding 
communities  so  that  the  housing  agency 
can  make  this  information  available  at 
the  annual  public  hearing  required 
under  the  Comprehensive  Grant 
program. 

(b)  Required  elements  of  citizen 
participation  (CP)  plan. — (1) 
Encouragement  of  citizen  participation. 
The  CP  plan  must  encourage  citizens  to 
participate  in  the  development  of  the 
consohdated  plan,  any  amendments  to 
the  plan,  and  the  performance  report. 

(2)  Information  to  be  provided.  The 
CP  plan  must  assure  that  citizens  or,  as 
appropriate,  units  of  general  local 
goveriunent,  be  fiuiiished  appropriate 
information. 

(i)  The  CP  plan  must  require  that; 
before  the  jurisdiction  adopts  a 
consolidated  plan,  the  jurisdiction  will 
make  available  to  citizens,  public 
agencies,  and  other  interested  parties 
information  that  includes  the  amount  of 
assistance  the  jvirisdiction  expects  to 
receive  and  the  range  of  activities  that 
may  be  undertaken,  including  the 
amount  that  will  benefit  persons  of  very 
low-  and  low-income  and  the  plans  to 
minimize  displacement  of  persons  and 
to  assist  any  persons  displaced. 

(ii)  The  CP  plan  must  require  the 
jurisdiction  to  publish  the  proposed 
ccKisolidated  plan  for  comment.  The 
requirement  for  publishing  may  be  met 
by  publishing  a  summary  of  the 
proposed  consolidated  plan  in  one  or 
more  newspapers  of  general  circulation, 
and  by  making  copies  of  the  proposed 
plan  available  at  libraries,  government 
offices,  and  public  places.  The  summary 
must  describe  the  contents  and  purpose 
of  the  consolidated  plan,  and  must 
include  a  list  of  the  locations  where 
copies  of  the  entire  plan  may  be 
examined. 

(iii)  The  CP  plan  must  require  the 
jurisdiction  to  notify  citizens,  m  units  of 
general  local  government,  as 
appropriate,  of  the  availabihty  of  the 
consolidated  plan  as  adopted,  any 
amendments,  and  its  performance 
report,  as  these  documents  are 
developed,  to  affwd  citizens  a 
reasonable  opportunity  to  examine  their 
contents. 

(iv)  The  CP  plan  also  must  provide  a 
period,  not  less  than  30  days,  to  receive 
comments  from  citizens,  or  units  of 
general  local  government,  on  the  plan, 
amendments,  or  report  that  is  to  be 
submitted  to  HUD  before  its  submission. 


(3)  Access  to  records.  The  CP  plan 
must  require  the  jurisdiction  to  provide 
citizens,  pubUc  agencies,  and  other 
interested  parties  with  reasonable  and 
timely  access  to  information  and  records 
relating  to  the  jurisdiction's 
consolidated  plan  and  the  jurisdictiozi's 
use  of  assistance  under  the  programs 
covered  by  this  part  during  the 
preceding  five  years. 

(4)  Technical  assistance.  The  CP  plan 
also  must  provide  for  technical 
assistsmce  to  groups  representative  of 
persons  of  very  low-  and  low-income 
that  request  such  assistance  in 
developing  proposals  for  funding 
assistance  under  any  of  the  programs 
covered  by  the  consolidated  plMi,  with 
the  level  and  type  of  assistance 
determined  by  the  jurisdiction. 

(5)  Public  hearings,  (i)  The  CP  plan 
must  provide  for  at  least  two  pubhc 
hearings  per  year  to  obtain  citizens' 
views,  to  be  conducted  at  a  minimum  of 
two  different  stages  of  the  program  year. 
Together,  the  hearings  must  address 
housing  and  community  development 
needs,  development  of  {>roposed 
activities,  and  review  of  program 
performance.  To  obtain  the  views  of 
citizens  on  housing  and  community 
development  needs,  including  priority 
nonhousing  community  development 
needs,  the  CP  plan  must  provide  that  at 
least  aae  of  these  hearings  are  held 
before  the  proposed  conscJidated  plan  is 
pubUshed  for  conunent 

(ii)  The  CP  plan  must  provide  that 
adequate  advance  notice  be  given  to 
citizens  or,  as  appropriate,  units  of 
general  local  government  of  each 
hearing,  with  sufficient  information 
pubhshed  about  the  subject  of  the 
hearing  to  permit  informed  comment 

(iii)  The  CP  plan  must  provide  that 
hearings  be  held  at  times  and  locations 
convenient  to  potential  and  actual 
beneficiaries,  and  with  accommodation 
for  persons  with  disabilities. 

(iv)  The  CP  plan  must  identify  how 
the  needs  of  non-English  speaking 
residents  will  be  met  in  the  case  of 
public  hearings  where  a  significant 
number  of  non-English  speaking 
residents  can  be  reasonably  expected  to 
participate. 

(6)  Comments  and  complaints,  (i)  The 
CP  plan  shall  require  the  jurisdiction  to 
consider  any  comments  or  views  of 
citizens  (or  units  of  general  local 
government)  received  in  writing,  or 
orally  at  the  public  hearings,  in 
preparing  the  final  consolidated  plan, 
amendment  of  the  plan,  or  peiionaance 
report.  A  summary  of  these  comments 
or  views,  and  a  summary  of  any 
comments  or  views  not  accepted  and 
the  reasons  therefor,  shall  be  attached  tu 
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the  final  coD»)lidated  plan,  amendment 
of  the  plan,  oi  performance  report. 

(ii)  The  CP  )lan  shall  descril)e  the 
jurisdiction's  appropriate  and 
practicable  pr  x»dures  to  handle 
complaints  fn  im  citizens  related  to  the 
consohdated  plan,  amendments,  and 
performance  qeport.  At  a  minimum,  the 
CP  plan  shall  tequire  that  the 
jurisdiction  njust  provide  a  timely, 
substantive  wfitten  response  to  every 
written  citizett  complaint,  within  an 
established  pariod  of  time  (within  15 
working  daysj  where  practicable,  if  the 
jurisdiction  iaa  CDBG  grant  recipient). 

(7)  Criteria  for  amendment  to  plan. 
The  CP  plan  must  specify  the  criteria 
the  jurisdictio  a  will  use  for  determining 
what  constitu  es  a  substantial  change  in 
the  jurisdiction's  planned  or  actual 
activities  that  requires  an  amendment  to 
the  consolidated  plan.  (See  §  91.505.)  It 
must  address  mch  changes  as  changes 
in  the  use  of  C  DBG  funds  &om  one 
eligible  activii  y  to  another  or  changes  in 
the  method  of  distribution  of  such 
funds. 

(c)  Adoptiot  J  of  CP  plan.  The 
jurisdiction  must  provide  citizens  with 
a  reasonable  (Opportunity  to  comment  on 
the  original  ciuzen  participation  (CP) 
plan  and  on  any  amendments  to  the  CP 
plan,  and  mun  make  the  CP  plan 
public.  The  CP  plan  must  be  in  a  format 
accessible  to  persons  with  disabiUties. 

(d)  Use  of  CP  plan.  The  jurisdiction 
must  follow  its  citizen  participation 
plan. 


Subpart 
Contents  of 


C — Local 


Governments: 
Consolidated  Plan 


§91.200    Contents 

The  consoliqated 
submitted  in 
prescribed  by 
narratives,  or 
jointly  agreed 
jurisdiction, 
with  the 
including  the 
include  a  su 


and  format. 

plan  shall  be 
^ch  format  as  may  be 
HUD.  including  forms  and 
n  such  other  format  as 
upon  by  HUD  and  the 
content  shall  comply 
requtements  of  this  part, 

requirement  of  §91.105  to 
ary  of  public  comments. 


iT|ma 

§  91 .205    Hou^ng  and  homeless  needs 
assessment 


(a)  General. 
the  jurisdictic^i 
needs  and 
projected  for 
period.  Housijig 
portion  of  the 
data  available 
updated  by 
local  study,  oi 
that  the 

and  should  reHect 
social  service 
accordance  w 


netds 


any 


citizen  partici  lation 


The  plan  must  describe 
's  estimated  housing 
for  supportive  services 
^e  ensuing  five-year 

data  included  in  this 
plan  shall  be  based  on 
from  the  U.S.  Census,  as 
properly  conducted 
any  other  reliable  source 
clearly  identifies 
the  consultation  with 
agencies  conducted  in 
th  §91.100  and  the 
process.  For  a 


jurisd  iction 


jurisdiction  seeking  funding  under  the 
HOPWA  program,  the  needs  described 
for  housing  and  supportive  services 
must  address  the  needs  of  persons  with 
HIV/ AIDS  and  their  families  throughout 
the  metropolitan  area. 

(b)  Categories  of  persons  affected.  (1) 
The  plan  must  describe  the 
jurisdiction's  need  for  assistance  for 
extremely  low-income,  very  low- 
income,  low-income,  and  moderate- 
income  families,  for  renters  and  owners, 
for  elderly  persons,  for  large  families, 
and  for  persons  with  disabilities.  The 
description  of  housing  needs  shall 
include  a  discussion  of  the  cost  burden 
and  severe  cost  burden,  overcrowding 
(especially  for  large  families),  and 
substandard  housing  conditions  being 
experienced  by  extremely  low-income, 
very  low-income,  other  low-income,  and 
moderate-income  renters  and  owmers 
compared  to  the  jurisdiction  as  a  whole. 

(2)  For  any  of  the  categories 
enumerated  in  paragraph  (b)(1)  of  this 
section,  to  the  extent  that  any  racial  or 
ethnic  group  has  disproportionately 
greater  need  in  comparison  to  the  needs 
of  that  category  as  a  whole,  assessment 
of  that  specific  need  shall  be  included. 
For  this  purpose,  disproportionately 
greater  need  exists  when  the  percentage 
of  persons  in  a  category  of  need  who  are 
members  of  a  particular  racial  or  ethnic 
group  is  at  least  10  percentage  points 
higher  than  the  percentage  of  persons  in 
the  category  as  a  whole. 

(3)  With  respect  to  a  jurisdiction 
seeking  assistance  under  the  HOPWA 
program,  the  plan  must  identify  the  size 
and  characteristics  of  the  population 
with  HIV/AIDS  and  their  families 
within  the  ehgible  metropolitan 
statistical  area  it  will  serve. 

(c)  Homeless  needs.  The  plan  must 
describe  the  nature  and  extent  of 
homelessness,  including  rural 
homelessness,  within  the  jurisdiction. 
The  plan  must  include  an  estimate  of 
the  special  needs  of  various  categories 
of  families  and  individuals  who  are 
homeless  or  threatened  with 
homelessness  (such  as  persons  with 
mental  illness  or  with  substance  abuse 
problems),  in  accordance  with  a  table 
prescribed  by  HUD.  The  plan  also 
should  contain  a  narrative  description 
of  the  nature  and  extent  of  homelessness 
by  racial  and  ethnic  group,  to  the  extent 
information  is  available. 

(d)  Lead-based  paint  hazards.  The 
plan  must  estimate  the  number  of 
housing  units  within  the  jurisdiction 
that  are  occupied  by  low-income 
families  or  very  low-income  families 
that  contain  lead-based  paint  hazards,  as 
defined  in  this  part. 


§91.210    Housing  market  analysis. 

(a)  General  characteristics.  Based  on 
information  available  to  the  jurisdiction, 
the  plan  must  describe  the  significant 
characteristics  of  the  jurisdiction's 
housing  market,  including  such  aspects 
as  the  supply,  demand,  and  condition 
and  cost  of  housing  and  the  housing 
stock  available  to  serve  persons  with  . 
disabilities  and  to  serve  persons  with 
HIV/AIDS  and  their  families.  The 
jurisdiction  must  identify  and  describe 
any  areas  within  the  jurisdiction  with 
concentrations  of  racial/ethnic 
minorities  and/or  low-income  families, 
stating  how  it  defines  the  terms  "area  of 
low-income  concentration"  and  "area  of 
minority  concentration"  for  this 
purpose.  The  locations  and  degree  of 
these  concentrations  must  be  identified, 
either  in  a  narrative  or  on  one  or  more 
maps. 

(b)  Public  and  assisted  housing.  (1) 
The  plan  must  describe  the  number  of 
public  housing  imits  in  the  jurisdiction, 
the  physical  condition  of  such  units,  the 
restoration  and  revitalization  needs, 
results  from  the  Section  504  needs 
assessment  (i.e.,  assessment  of  needs  of 
tenants  and  applicants  on  waiting  list 
for  accessible  units,  as  required  by  24 
CFR  8.25),  and  the  pubfic  housing 
agency's  strategy  for  improving  the 
management  and  operation  of  such 
public  housing  and  for  improving  the 
living  environment  of  low-  and  very 
low-income  families  residing  in  public 
housing.  The  consolidated  plan  must 
identify  the  developments  in  the 
jurisdictions  that  are  participating  in  an 
approved  HUD  Comprehensive  Grant 
program.  Activities  covered  by  the 

^consolidated  plan  that  are  being 
coordinated  or  jointly  funded  with  the 
public  housing  Comprehensive  Grant 
program  must  be  identified  by  project 
and  referenced  to  the  approved 
Comprehensive  Grant  program. 
Examples  of  joint  projects  are  efforts  to 
revitalize  neighborhoods  surrounding 
public  housing  projects  (either  current 
or  proposed);  cooperation  in  provision 
of  resident  programs  and  services; 
coordination  of  local  drug  elimination 
or  anti-crime  strategies;  upgrading  of 
police,  fire,  schools,  and  other  services; 
and  economic  development  projects  in 
or  near  public  housing  projects  to  tie  in 
with  self-sufficiency  efforts  for 
residents.  The  aimual  action  plan  of  the 
consolidated  plan  shall  make 
appropriate  reference  to  the  annual 
revisions  of  the  action  plan  prepared  for 
the  Comprehensive  Grant  program. 

(2)  The  jurisdiction  shall  include  a 
description  of  the  number  and  targetijig 
(income  level  and  type  of  household 
served)  of  units  currently  assisted  by 
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local,  state,  or  federally  funded 
programs,  and  an  assessment  of  whether 
any  such  units  are  expected  to  be  lost 
from  the  assisted  housing  inventory  for 
any  reason. 

(c)  Homeless  facilities.  The  plan  must 
include  a  brief  inventory  of  facilities 
and  services  that  meet  the  emergency 
shelter,  transitional  housing,  permanent 
supportive  housing,  and  permanent 
housing  needs  of  homeless  persons 
within  the  jurisdiction. 

(d)  Barriers  to  affordable  housing.  The 
plan  must  explain  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  jurisdictirai  are  affected  by  public 
policies,  particularly  by  policies  of  the 
jurisdiction,  including  tax  policies 
affecting  land  and  other  property,  land 
use  controls,  zoning  ordinances, 
building  codes,  fees  and  charges,  growth 
limits,  and  policies  that  affect  the  return 
on  residential  investment. 

(e)  Institutional  structure.  The  plan 
must  explain  the  institutional  structure, 
including  private  industry,  nonprofit 
organizations,  and  public  institutions, 
through  which  the  jurisdiction  will 
carry  out  its  housing  and  community 
development  plan,  assessing  the 
strengths  and  gaps  in  that  deUvery 
system. 

(f)  Governmental  coordination.  With 
respect  to  the  public  entities  involved, 
the  plan  must  describe  the  means  of 
cooperation  and  coordination  among  the 
State  and  any  units  of  general  local 
government  in  the  metropolitan  area  in 
the  development  and  sutunissioo  of  its 
plan. 

§91.215    Strategies,  priority  needs. and 
obieettves. 

(a)  General.  The  Consolidated  Plan 
must  state  for  each  of  the  jiuisdiction's 
priority  needs  identified  in  the  priority 
needs  table  prescribed  by  HUD  and  in 
local  consultation: 

(1)  The  reasons  for  the  jurisdiction's 
choice  of  priority  need,  describing  its 
choice  in  terms  of  housing  need  (e.g., 
income,  tenure,  and  housing  problems), 
and  identifying  obstacles  to  addressing 
underserved  needs; 

(2)  The  specific  objectives.  Each 
objective  shall  identify  the  key  goals  in 
quantitative  terms  alcmg  with  numeric 
or  other  measurable  Indicators  of 
progress  and  a  target  date  for 
completion  (In  subsequent  years,  the 
plfui  may  incorporate  the  objectives 
fitjm  a  prior  year's  plan  if  they  have  not 
changed);  and 

(3)  A  description  of  the  jurisdiction's 
resource  allocation  geographically 
within  the  jurisdiction  (or  within  the 
metropolitan  area  for  the  HOPWA 
program)  and  among  different  activities. 


(b)  Resources.  (1)  Federal  resources. 
The  plan  must  describe  the  expected 
Federal  resources  to  be  available  to 
address  the  needs  identified  in 
accordance  with  §  91.205. 

(2)  Other  resources.  The  plan  must 
indicate  resources  frtjm  private  and  non- 
Federal  public  sources  that  are 
reasonably  expected  to  be  made 
available  to  address  the  needs  identified 
in  the  plan.  The  plan  must  explain  how 
Federal  funds  will  leverage  those 
additional  resources,  including  a 
description  of  how  matdiing 
requirements  of  the  HUD  programs  will 
be  satisfied.  Where  the  jinisdiction 
deems  it  appropriate,  it  may  indicate 
publicfy  ovraed  land  or  property  located 
within  the  jurisdiction  that  may  be  used 
to  carry  out  the  purposes  stated  in 
§91.1. 

(c)  Affordable  housing.  The  plan  must 
include  the  number  of  families  to  whom 
the  jurisdiction  will  provide  affordable 
housing,  as  defined  in  §92.252  of  this 
chapter  for  rental  housing  and  §  92.254 
of  this  chapter  for  homeownership,  and 
must  include  the  priority  housing  needs 
table  prescribed  by  HUD.  In  addition, 
the  strategy  should  cover  any  other 
types  of  affordable  housing  that  would 
meet  needs  in  the  priority  needs  table. 
The  plan  shall  describe  the  basis  for 
assigning  the  relative  priority  given  to  a 
particular  group's  needs  and  indicate 
now  the  characteristics  of  the  housing 
market  will  influence  the  use  of  funds 
made  available  for  rental  assistance, 
production  of  new  units,  rehabilitation 
of  old  units,  or  acquisition  of  existing 
units. 

(d)  Homelessness.  The  plan  must 
include  the  priority  homeless  needs 
table  prescribed  by  HUD  and  must 
describe  the  jurisdiction's  strategy 
identifying  resources  used  for  the 
following: 

(1)  Helping  low-income  families  avoid 
becoming  homeless; 

(2)  Reaching  out  to  homeless  persons 
and  assessing  their  individual  needs; 

(3)  Addressing  the  emergency  shelter 
and  transitional  housing  nerds  of 
homeless  persons;  and 

(4)  Helping  homeless  persons  make 
the  transition  to  permanent  housing  and 
independent  fiving. 

(e)  Community  development.  If  the 
jurisdiction  seeks  assistance  under  the 
Corrununity  Development  Block  Grant 
program,  the  plan  must  describe  the 
jurisdiction's  priority  non-housing 
community  development  needs  eligible 
for  assistance  under  HUD'S  community 
development  programs  by  CDBG 
ehgibility  category,  reflecting  needs  of 
persons  or  households,  as  appropriate, 
in  terms  of  dollar  amounts  estimated  to 
meet  the  priority  need  for  the  type  of 


activity,  in  accordance  with  a  Uble 
prescribed  by  HUD.  This  community 
development  component  of  the  plan 
must  state  the  jurisdiction's  long-term 
and  short-term  community  development 
objectives,  which  must  be  developed  in 
accordance  with  the  statutory  goals 
described  in  §  91.1.  The  jurisdiction 
shall  describe  the  public  housing 
Comprehensive  Grant  program  strategies 
undertaken  jointly  with  consolidated 
plan  activities  described  in  §91. 210(b), 
such  as  joint  or  coordinated 
neighborhood  revitalization,  improved 
pubhc  service,  anti-drug  or  crime 
activities,  related  to  the  public  housing 
developments  concerned. 

(0  Barriers  to  affordable  bousing.  The 
plan  must  describe  the  jurisdiction's 
strategy  to  remove  or  ameliorate 
negative  effects  of  pubhc  policies  that 
serve  as  barriers  to  affordable  bousing, 
as  identified  in  accordance  with 
§  91.210(d).  except  that,  if  a  State 
requires  a  unit  of  general  local 
government  to  submit  a  regulatory 
barrier  assessment  that  is  substantially 
equivalent  to  the  inidrmation  required 
under  this  paragraph,  as  determined  by 
the  Secretary,  the  unit  of  general  local 
government  may  submit  its  assessment 
submitted  to  the  State  to  th©  Secretary 
and  shall  be  considered  to  have 
compUed  with  this  requirement. 

(gj  Public  housing  resident  initiatives. 
The  plan  must  describe  the 
jurisdiction's  activities  to  encourage 
pubhc  housing  residents  to  become 
more  involved  in  naanagement  and 
participate  in  homeownership. 

(h)  Lead-based  paint  hazards.  The 
plan  must  outline  the  actions  proposed 
or  being  taken  to  evaluate  and  reduce 
lead-based  paint  hazards,  and  describe 
how  the  lead-based  paint  hazard 
reduction  will  be  integrated  into 
housing  policies  and  programs. 

(i)  Anti-poverty  strategy.  The  plan 
must  describe  the  jurisdiction's  goals, 
programs,  and  poUcies  for  reducing  the 
number  of  poverty  level  households  and 
how  the  jurisdiction's  goals,  programs, 
and  policies  for  producing  and 
preserving  affordable  housing  will  be 
coordinated  with  other  programs  and 
services  for  which  the  jurisdiction  is 
responsible  and  the  extent  to  which 
they  will  reduce  (or  assist  in  reducing) 
the  number  of  households  with  incomes 
below  the  poverty  hne. 

(j)  Institutional  structure.  The  plan 
must  describe  what  the  jurisdiction  will 
do  to  overcome  gaps  in  the  institutional 
structure  for  carrying  out  its  strategy  for 
addressing  its  priority  needs. 

(k)  Coordination.  Tne  plan  must 
describe  the  jurisdiction's  activities  to 
enhance  coordination  between  public 
and  assisted  housuig  providers  and 
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private  and  gov  jmmental  health,  mental 
health,  and  service  agencies.  With 
respect  to  the  public  entities  involved, 
the  plan  must  describe  the  means  of 
cooperation  ana  coordination  among  the 
State  and  any  u  lits  of  general  local 
government  in  the  implementation  of  its 
ng  activities  to 
c  housing  residents  to 


strategy,  includ 
encourage  publ 


become  more  involved  in  management 
and  participate  in  homeovimership. 

§91.220    Action  3lan. 

The  action  pi  in  must  include  the 
following: 

(a)  Standard  form  424; 

(b)  A  description  of  the  activities  the 
jurisdiction  will  undertake  during  the 
next  year  to  address  priority  needs  and 
local  objectivesjthat  were  identiHed  in 
§91.215.  This  dpscription  shall  identify 
the  local  objectijves  that  will  be 
addressed  by  th^  activities  that  are 
expected  to  be  i  indertaken  using 
formula  grant  fi  nds,  other  HUD 
assistance,  non-  HUD  sources  of  funds, 
and  program  ini:ome  the  jurisdiction 
expects  to  recei  /e  during  the  program 
year.  This  infon  nation  is  to  be  presented 
in  the  form  of  a  table  prescribed  by 
HUD; 

(c)  Activities  t  plans  to  undertake 
during  the  next  year  to  address 
emergency  she!  er  and  transitional 
housing  needs  c  f  homeless  individuals 
and  families,  to  prevent  low-income 
individuals  andffamilies  with  children 
(especially  thos }  with  incomes  below  30 
percent  of  medi  m)  from  becoming 
homeless,  and  to  help  homeless  persons 
make  the  transition  to  permanent 
housing  and  independent  living; 

(d)  Actions  it  plans  to  take  during  the 
next  year  to  fosfer  and  maintain 
affordable  housing,  public  housing 
improvements  ^d  resident  initiatives, 
remove  barriers  to  affordable  housing, 
evaluate  and  m  luce  lead-based  hazards, 
reduce  the  num  )er  of  households  with 
incomes  below  he  poverty  line,  develop 
institutional  stricture,  address  obstacles 
to  meeting  und(  rserved  needs,  and 
enhance  coordii  lation  between  public 
and  private  hou  sing  and  social  service 
agencies.  (See  §91.215  (c).  (g),  (h),  (i), 
(j).  and  (k).)  For  HOME  funds,  a 
participating  jui  isdiction  shall  describe 
other  forms  of  ii  ivestment  that  are  not 
described  in  §  9E. 205(b)  of  this  chapter. 


§91.225    Certtfkirtk>ns. 

(a)  General.— 
Each  jurisdictio  i 
in  full  compliance 
detailed  citizen 
satisfies  the 

(2)  Affirmati 
housing.  Each  j 
submit  a  certification 


1)  Citizen  participation. 
must  certify  that  it  is 
and  following  a 
participation  plan  that 
req  lireraents  of  §  91.105. 
V  ?ly  furthering  fair 
jurisdiction  is  required  to 
that  it  will 


affirmatively  further  fair  housing.  This 
certification  includes  conducting  an 
analysis  of  impediments  to  fair  housing 
choice  and  preparing  a  description  of 
any  steps  taken  to  carry  out  the 
certification,  and  maintaining  evidence 
to  support  the  certification.  (See  24  CFR 
570.601(c)  for  a  description  of  the 
responsibilities  that  a  CDBG  entitlement 
community  must  undertake  to  fulfill 
this  certification.) 

(3)  Anti-displacement  and  relocation 
plan.  Each  jurisdiction  is  required  to 
submit  a  certification  that  it  has  in  effect 
and  is  following  a  residential 
antidisplacement  and  relocation 
assistance  plan  in  connection  with  any 
activity  assisted  with  funding  under  the 
CDBG  or  HOME  programs. 

(4)  Drug-free  workplace.  The 
jurisdiction  must  submit  a  certification 
with  regard  to  drug-free  workplace 
required  by  24  CFR  part  24,  subpart  F. 

(5)  Anti-lobbying.  The  jurisdiction 
must  submit  a  certification  with  regard 
to  compliance  with  restrictions  on 
lobbying  required  by  24  CFR  part  87, 
together  with  disclosure  forms,  if 
required  by  that  part.  ' 

(6)  Authority  of  jurisdiction.  The 
jurisdiction  must  submit  a  certification 
that  the  consolidated  plan  is  authorized 
under  State  and  local  law  (as  applicable) 
and  that  the  jurisdiction  possesses  the 
legal  authority  to  carry  out  the  programs 
for  which  it  is  seeking  funding,  in 
accordance  with  applicable  HUD 
regulations. 

(7)  Consistency  with  plan.  The 
housing  activities  to  be  undertaken  with 
CDBG,  HOME,  ESG,  and  HOPWA  fimds 
are  consistent  with  the  plan. 

(8)  Acquisition  and  relocation.  It  will 
comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  and  implementing  regulations 
at  49  CFR  part  24. 

(9)  Section  3.  It  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968. 

(b)  Community  Development  Block 
Grant  program.  For  jurisdictions  that 
seek  funding  under  CDBG,  the  following 
certifications  are  required: 

(1)  Consultation  by  States.  In  the  case 
of  a  State,  a  certification  that  it  has 
consulted  with  affected  units  of  local 
government  about  the  method  of 
distribution  of  funding. 

(2)  Community  development  plan.  A 
certification  that  this  consolidated 
housing  and  community  development 
plan  identifies  community  development 
and  housing  needs  and  specifies  both 
short-term  and  long-terra  community 
development  objectives  that  have  been 
developed  in  accordance  with  the 


primary  objective  of  the  statute 
authorizing  the  CDBG  program,  as 
described  in  §  570.2  of  this  title,  and 
requirements  of  this  part  and  part  570 
of  this  title. 

(3)  Strategy.  A  certification  that  the 
jurisdiction  is  following  a  current 
consolidated  plan  (formerly 
Comprehensive  Housing  Affordability 
Strategy)  that  has  been  approved  by 
HUD. 

(4)  Use  of  funds.  A  certification  that 
the  jurisdiction  has  complied  with  the 
following  criteria: 

(i)  With  respect  to  activities  expected 
to  be  assisted  with  CDBG  funds,  the 
Action  Plan  has  been  developed  so  as  to 
give  the  maximum  feasible  priority  to 
activities  that  will  benefit  very  low-  and 
low-income  families  or  aid  in  the 
prevention  or  elimination  of  slums  or 
blight.  The  plan  may  also  include 
CDBG-assisted  activities  that  are 
certified  to  be  designed  to  meet  other 
community  development  needs  having 
particular  urgency  because  existing 
conditions  pose  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  community  where  other 
financial  resources  are  not  available  to 
meet  such  needs; 

(ii)  The  aggregate  use  of  CDBG  funds, 
including  section  108  guaranteed  loans, 
during  a  period  specified  by  the 
jurisdiction,  consisting  of  one,  two,  or 
three  specific  consecutive  program 
years,  shall  principally  benefit  verj'  low- 
and  low-income  families  in  a  manner 
that  ensures  that  at  least  70  percent  of 
the  amount  is  expended  for  activities 
that  benefit  such  persons  during  the 
designated  period  (see  24  CFR  570.200 
for  definition  of  "CDBG  funds");  and 

(iii)  The  jurisdiction  will  not  attempt 
to  recover  any  capital  costs  of  public 
improvements  assisted  with  CDBG 
funds,  including  Section  108  loan 
guarantees,  by  assessing  any  amount 
against  properties  ovmed  and  occupied 
by  persons  of  very  low-  and  low- 
income,  including  any  fee  charged  or 
assessment  made  as  a  condition  of 
obtaining  access  to  such  public 
improvements.  However,  if  CDBG  funds 
are  used  to  pay  the  proportion  of  a  fee 
or  assessment  attributable  to  the  capital 
costs  of  public  improvements  (assisted 
in  part  with  CDBG  funds)  financed  from 
other  revenue  sources,  an  assessment  or 
charge  may  be  made  against  the 
property  with  respect  to  the  public 
improvements  financed  by  a  source 
other  than  CDBG  funds.  In  addition, 
with  respect  to  properties  owned  and 
occupied  by  low-income  (but  not  very 
low-income)  families,  an  assessment  or 
charge  may  be  made  against  the 
property  with  respect  to  the  public 
improvements  financed  by  a  source 
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other  than  CDBG  funds  ii  the 
jurisdiction  certifies  that  it  lacks  CDBG 
funds  to  cover  the  assessment. 

(5)  A  certification  that  the  jurisdiction 
will  comply  with  applicable  laws. 

(6)  Excessive  force.  A  certification  that 
the  jurisdiction  has  adopted  and  is 
enforcing: 

(i)  A  policy  prohibiting  the  use  of 
excessive  force  by  law  enforcement 
agencies  within  its  jurisdiction  against 
any  individuals  engaged  in  non-violent 
civil  rights  demonstrations;  and 

(ii)  A  policy  of  enforcing  applicable 
State  and  local  laws  against  physically 
barring  entrance  to  or  exit  from,  a 
facility  or  location  that  is  the  subject  of 
such  non-violent  civil  rights 
demonstrations  within  its  jurisdiction. 

(7)  Compliance  with  anti- 
discrimination laws.  The  jurisdiction 
must  submit  a  certification  that  the 
grant  will  be  conducted  and 
administered  in  compliance  with  title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d),  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619),  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107),  Executive  Orders  11063. 
11625, 12138. 12432. and  12892. 
Section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794),  and  implementing 
regulations. 

(c)  Emergency  Shelter  Grant  program. 
For  jurisdictions  that  seek  funding 
under  the  Emergency  Shelter  Grant 
program,  a  certification  is  required  by 
the  metropolitan  city  or  urban  county 
that  it  will  comply,  and  by  the  State  that 
it  will  ensure  that  its  State  recipients 
comply,  with  the  following 
requirements: 

(1)  In  the  case  of  assistance  involving 
major  rehabilitation  or  conversion, 
maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homele.ss 
individuals  and  families  for  not  less 
than  a  10-year  period; 

(2)  In  the  case  of  assistance  involving 
rehabilitation  less  than  that  covered 
under  paragraph  (d)(1)  of  this  section, 
maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  three-year  period; 

(3)  In  the  case  of  assistance  involving 
essential  services  (employment,  health, 
drug  abuse,  or  education)  or 
maintenance,  operation,  insurance, 
utilities  and  furnishings,  provide 
services  or  shelter  to  homeless 
individuals  and  families  for  the  period 
during  which  the  ESG  assistance  is 
provided,  without  regard  to  a  particular 
site  or  structure  as  long  as  the  same 
general  population  is  served; 


(4)  Any  renovation  carried  out  with 
ESG  assistance  shall  be  sufficient  to 
ensure  that  the  building  involved  is  safe 
and  sanitary; 

(5)  It  willassist  homeless  individuals 
in  obtaining  appropriate  supportive 
services,  including  permanent  housing, 
medical  and  mental  health  treatment, 
counseling,  supervision,  and  other 
ser\'ices  essential  for  achieving 
independent  living,  and  other  Federal. 
State,  local,  and  private  assistance 
available  for  such  individuals; 

(6)  Obtain  matching  amounts  required 
under  §  576.71  of  this  title; 

(7)  Develop  and  implement 
procedures  to  ensure  the  confidentiaUtv 
of  records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  under  any  project 
assisted  under  the  ESG  program, 
including  protection  against  the  release 
of  the  address  or  location  of  any  family 
violence  shelter  project  except  with  the 
written  authorization  of  the  person 
responsible  for  the  operation  of  that 
shelter;  and 

(8)  To  the  maximum  extent 
practicable,  it  will  involve,  through 
emplojinent,  volunteer  services,  or 
otherwise,  homeless  individuals  and 
families  in  constructing,  renovating, 
maintaining,  and  operating  facilities 
assisted  under  this  p.rogram.  in 
providing  services  assisted  under  the 
program,  and  in  providing  services  for 
occupants  of  facilities  assisted  under  the 
program. 

(d)  HOME  program.  Each 
participating  jurisdiction  must  provide 
the  following  certifications: 

(1)  If  it  plans  to  use  HOME  funds  for 
tenant-based  rental  assistance,  a 
certification  that  rental-based  assistance 
is  an  essential  element  of  its 
consolidated  plan; 

(2)  That  it  is  using  and  will  use  HOME 
funds  for  eligible  activities  and  costs,  as 
described  in  §§92.205  and  92.209  of 
this  chapter  and  that  it  is  not  using  and 
will  not  use  HOME  funds  for  prohibited 
activities,  as  described  in  §  92.214  of 
this  chapter; 

(3)  That  before  committing  funds  to  a 
project,  the  participating  jiurisdiction 
will  evaluate  the  project  in  accordance 
with  guidelines  that  it  adopts  for  this 
purpose  and  Will  not  invest  any  more 
HOME  funds  in  combination  with  other 
federal  assistance  than  is  necessarj'  to 
provide  affordable  housing; 

(e)  Housing  Opportunities  for  Persons 
With  AIDS.  For  jurisdictions  that  seek 
funding  under  the  Housing 
Opportunities  for  Persons  With  AIDS 
program,  a  certification  is  required  by 
the  jurisdiction  that:  * 

(1)  Activities  funded  under  the 
program  will  meet  urgent  needs  that  are 


not  being  met  by  available  public  and 
private  sources;  and 

(2)  Any  property  purchased,  leased, 
rehabilitated,  renovated,  or  converted 
with  assistance  under  that  program  shall 
be  operated  for  not  less  than  10  years  for 
the  purpose  specified  in  the  plan,  or  for 
a  period  of  not  less  than  three  years  in 
cases  involving  non-substantial 
rehabihtation  or  repair  of  a  building  or 
structure. 

§91.230    Monitoring. 

The  plan  must  describe  the  standards 
and  procedures  that  the  jurisdiction  will 
use  to  monitor  activities  carried  out  in 
furtherance  of  the  plan  and  will  use  to 
ensure  long-term  compliance  with 
requirements  of  the  programs  involved, 
including  the  comprehensive  planning 
requirements. 

§  91 .235    Special  case— abbreviated 
consolidated  plan. 

(a)  Who  may  submit  an  abbreviati^d 
plan?  A  jurisdiction  that  is  not  a  CDBG 
entitlement  community  under  24  CFR 
part  570,  subpart  D,  and  is  not  expected 
to  be  a  participating  jurisdiction  in  the 
HOME  program  under  24  CFR  part  92, 
may  submit  an  abbreviated  consolidated 
plan  that  is  appropriate  to  the  types  and 
amounts  of  assistance  sought  from  HLT) 

(b)  When  is  an  abbreviated  plan 
necessary? 

i'l)  Jurisdiction.  When  a  jurisdiction 
that  is  permitted  to  use  an  abbreviated 
plan  apphes  to  HUD  for  funds  under  a 
program  that  requires  an  approved 
consolidated  plan  (see  §91.2),  it  must 
obtain  approval  of  an  abbreviated  plan 
and  submit  a  certification  that  the 
housing  activities  are  consistent  with 
the  plan. 

(2)  Other  applicants.  When  an  eligible 
applicant  other  than  a  jurisdiction  (e.g.. 
a  public  housing  agency  or  nonprofit 
organization)  seeks  to  apply  for  funding 
under  a  program  requiring  an  approved 
consolidated  plan,  the  jurisdiction — if  if 
is  permitted  to  use  an  abbreviated 

plan — may  prepare  an  abbreviated  plan 
appropriate  to  the  project. 

(3)  Limitation.  For  the  HOME 
program,  an  abbreviated  consolidated 
plan  is  only  permitted  with  respect  to 
reallocations  to  other  than  participating 
jurisdictions  (see  part  92.  subpart  )  of 
this  chapter).  For  the  CDBG  program,  an 
abbreviated  plan  may  be  submitted  only 
for  the  HUD-administered  Small  Cities 
program  and  for  the  insular  Areas 
program  (only  Palau  is  subject  to  this 
requirement). 

(c)  What  is  an  abbreviated  plan?  An 
abbreviated  plan  must  contain  sufficient 
information  about  needs,  resources,  and 
planned  activities  to  address  the  need', 
to  cover  the  type  ar.d  amount  of 
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assistance  antic  pated  to  be  funded  by 
HUD. 

(d)  Citizen  pcb^icipation.  Prior  to 
submission  oft  \e  consolidated  plan  to 
HUD  for  fundin  g.  the  applicant  must 
conduct  a  citiwn  participation  process 
as  provided  in  i  ection  107  of  the 
Cranston-Gonz«lez  National  Affordable 
Housing  Act. 


Subpart 
Contents  of 


D— Stite 


Governments: 
Cdnsolidated  Plan 


such 
FUD 


ir 


§91.300    Contents 

The  consolidated 
submitted  in 
prescribed  by 
narratives,  or 
jointly  agreed 
State.  The  content 
requirements  o 
requirement  o 
summary  of 


upon 


3f§ 


and  format. 

plan  shall  be 
format  as  may  be 
including  forms  and 
such  other  format  as 
by  HUD  and  the 
shall  comply  with  the 
this  part,  including  the 
91.105  to  include  a 
lie  comments. 


pu ) 

§  91 .305    Housif  <g  and  homeless  needs 
assessment 

(a)  General,  "the  plan  must  describe 
the  State's  estii  lated  housing  needs 
projected  for  th  a  ensuing  five-year 
period.  Housin  \  data  included  in  this 
portion  of  the  f  Ian  shall  be  based  on 
data  available  f  "om  the  U.S.  Census,  as 

properly  conducted 
local  study,  or ;  iny  other  reliable  source 
that  the  jurisdii  :tion  clearly  identifies 
and  should  reflect  the  consultation  with 
social  service  a  jencies  conducted  in 
accordance  wit  i  §91.100  and  the 
citizen  participation  process. 

(b)  Categories  of  persons  affected.  The 
plan  must  describe  the  jurisdiction's 
need  for  assists  nee  for  extremely  low 
income,  very  k  w-income,  low-income, 
and  moderate  income  families,  for 
renters  and  ow  lers,  for  elderly  persons, 
for  large  familii?s,  and  for  persons  with 
disabilities.  Th  s  description  of  housing 
needs  shall  inc  ude  a  discussion  of  the 
costhurden  an  1  severe  cost  burden, 
overcrowding  BSf)ecially  for  large 
families),  and  i  ubstandard  housing 
conditions  beii  ig  experienced  by 
extremely  low  income,  very  low- 
income,  other  ow-income,  and 
moderate- incoi  ne  renters  and  owners 
compared  to  tt  e  jurisdiction  as  a  whole. 
For  any  of  thes  a  categories,  to  the  extent 
that  any  racial  ar  ethnic  group  has 
disproportiona  tely  greater  need  in 
comparison  to  the  needs  of  that  category 
as  a  whole,  ass  jssment  of  that  specific 
need  shall  be  1  icluded.  For  this 
purpose,  dispr  jportionately  greater 
need  exists  wh  en  the  percentage  of 
persons  in  a  ca  tegory  of  need  who  are 
members  of  a  j  articular  racial  or  ethnic 
group  is  at  leas  1 10  percentage  points 
higher  than  th(  >  percentage  of  persons  in 
!h»;  category  as  a  whole.  With  respect  to 


a  jurisdiction  seeking  assistanc:e  under 
the  HOPWA  program,  the  plan  must 
identify  the  size  and  characteristics  of 
the  population  with  acquired 
immunodeficiency  syndrome,  related 
diseases,  and  their  families  wathin  the 
metropolitan  area  to  be  served. 

(c)  Homeless  needs.  The  plan  must 
describe  the  nature  and  extent  of 
homelessness,  including  rural 
homelessness.  within  the  jurisdiction. 
The  plan  must  include  an  estimate  of 
the  special  needs  of  various  categories 
of  families  and  individuals  who  are 
homeless  or  threatened  with 
homelessness  (such  as  persons  with 
mental  illness  or  with  substance  abuse 
problems),  in  accordance  with  a  table 
prescribed  by  HUD.  The  plan  also 
should  contain  a  narrative  description 
of  the  nature  and  extent  of  homelessness 
by  racial  and  ethnic  group,  to  the  extent 
information  is  available. 

(d)  Lead-based  paint  hazards.  The 
plan  must  estimate  the  number  of 
housing  units  within  the  State  that  are 
occupied  by  low-income  families  or 
very  low-income  families  that  contain 
lead-based  paint  hazards,  as  defined  in 
this  part. 

§  91 .31 0    Housing  market  analysis. 

(a)  General  characteristics.  Based  on 
data  available  to  the  State,  the  plan  must 
describe  the  significant  characteristics 
of  the  State's  housing  markets 
(including  such  aspects  as  the  supply, 
demand,  and  condition  and  cost  of 
housing). 

(b)  Low-income  tax  credit  use.  The 
plan  must  describe  the  strategy  to 
coordinate  the  Low-income  Tax  Credit 
with  development  of  housing  that  is 
affordable  to  very  low-income  and  low- 
income  families. 

(c)  Homeless  facilities.  The  plan  must 
include  a  brief  inventory  of  facilities 
and  services  that  meet  the  needs  for 
emergency  shelter  and  transitional 
housing  needs  of  homeless  persons 
within  the  State. 

(d)  Barriers  to  affordable  housing.  The 
plan  must  explain  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  State  are  affected  by  its  policies, 
including  tax  policies  affecting  land  and 
other  property,  land  use  controls, 
zoning  ordinances,  building  codes,  fees 
and  charges,  growth  limits,  and  policies 
that  affect  the  return  on  residential 
investment. 

(e)  Institutional  structure.  The  plan 
must  explain  the  institutional  structure, 
including  private  industry,  nonprofit 
organizations,  and  public  institutions, 
througlT which  the  State  will  carry  out 
its  housing  and  community 
development  plan,  assessing  the 


strengths  and  gaps  in  that  delivery 
system. 

(f)  Governmental  coordination.  With 
respect  to  the  public  entities  involved, 
the  plan  must  describe  the  means  of 
cooperation  and  coordination  among  the 
State  and  any  units  of  general  local 
goverrunent  in  the  development  and 
submission  of  the  State's  plan. 

§91.315    Suategies,  priority  needs,  and 
objectives. 

(a)  General.  The  consolidated  plaji 
must  state  for  each  of  the  State's  priority 
needs  identified  in  the  priority  needs 
table  prescribed  by  HUD  and  in  local 
consultation: 

(1)  The  reasons  for  the  State's  choice 
of  priority  need,  describing  its  choice  in 
terms  of  housing  need  (e.g.,  income, 
tenure,  and  housing  problems),  and 
identifying  obstacles  to  addressing 
underser\'ed  needs; 

(2)  The  specific  objectives.  Each 
objective  shall  identify  the  key  goals  in 
quantitative  terms  along  witli  numeric 
or  other  measurable  indicators  of 
progress  and  a  target  date  for 
completion  (in  subsequent  years,  the 
plans  may  incorporate  the  objectives 
from  a  prior  year's  plim  if  they  have  not 
changed):  and 

(3)  A  description  of  the  State's 
resource  allocation  geographically 
within  the  State  (or  for  the  HOPWA 
program,  outside  metropolitan  areas 
receiving  HOPWA  grants)  and  among 
different  activities. 

(b)  Resources — (1)  Federal  resources. 
The  plan  must  describe  the  expected 
Federal  resources  to  be  available  to 
address  the  needs  identified  in 
accordance  with  §91.305. 

(2)  Other  resources.  The  plan  must 
indicate  resources  from  private  and  non- 
Federal  public  sources  that  are 
reasonably  expected  to  be  made 
available  to  address  the  needs  identified 
in  the  plan.  The  plan  must  explain  how 
Federal  funds  will  leverage  those 
additional  resources,  including  a 
description  of  how  matching 
requirements  of  the  HUD  programs  will 
be  satisfied.  Where  the  State  deems  it 
appropriate,  it  may  indicate  publicly 
owned  land  or  property  located  within 
the  jurisdiction  that  may  be  used  to 
carry  out  the  purposes  stated  in  §91.1. 

(c)  Affordable  housing.  The  plan  must 
include  the  number  of  families  to  whom 
the  State  will  provide  affordable 
housing,  as  defined  in  §  92.252  of  this 
chapter  for  rental  housing  and  §  92.254 
of  this  chapter  for  homeownership,  and 
must  include  the  priority  housing  needs 
table  prescribed  by  HUD.  The  plan  must 
indicate  how  those  characteristics  will 
influence  the  use  of  funds  made 
available  for  rental  assistance. 
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production  of  new  units,  rehabilitation 
of  old  units,  or  acquisition  of  existing 
units. 

(d)  Homelessness.  The  plan  n-ust 
include  the  priority  homeless  needs 
table  prescribed  by  HUD  and  must 
describe  the  jurisdiction's  strategy  for 
the  following: 

(1)  Helping  low-income  families  avoid 
becoming  homeless; 

(2)  Reaching  out  to  homeless  persons 
and  assessing  their  individual  needs; 

(3)  Addressing  the  emergency  shelter 
and  transitional  housing  needs  of 
homeless  persons;  and 

(4)  Helping  homeless  persons  make 
the  transition  to  permanent  housing  and 
independent  living. 

(e)  Community  development.  If  the 
State  seeks  assistance  under  the 
Community  Development  Block  Grant 
program,  the  plan  must  describe  the 
State's  priority  nonhousing  community 
development  needs  that  affect  more 
than  one  unit  of  general  local 
government  and  involve  activities 
typically  funded  by  the  State  under  the 
CDBG  program.  These  priority  needs 
must  be  described  by  CDBG  eligibility 
category,  reflecting  the  needs  of  persons 
or  households,  as  appropriate,  for  each 
type  of  activity.  This  community 
development  component  of  the  plan 
must  state  the  State's  long-term  and 
short-term  community  development 
objectives,  which  must  be  developed  in 
accordance  with  the  statutory  goals 
described  in  §91.1. 

(f)  Barriers  to  affordable  housing.  The 
plan  must  describe  the  State's  strategy 
to  remove  or  ameliorate  negative  effects 
of  its  policies  that  ser\'e  as  barriers  to 
affordable  housing,  as  identified  in 
accordance  with  §91.310. 

(g)  Public Jiousing  resident  initiatives. 
For  a  State  that  has  a  State  housing 
agency,  the  plan  must  describe  the 
State's  activities  to  encourage  public 
housing  residents  to  become  more 
involved  in  management  and  participate 
in  homeownership. 

(h)  Lead-based  paint  hazards.-  The 
plan  must  outline  the  actions  proposed 
or  being  taken  to  evaluate  and  reduce 
lead-based  paint  hazards,  and  describe 
how  the  lead-based  paint  hazard 
reduction  will  be  integrated  into 
housing  policies  and  programs. 

(i)  Anti-poverty  strategy.  The  plan 
must  describe  the  State's  goals, 
programs,  and  policies  for  reducing  the 
number  of  poverty  level  households  and 
how  the  State's  goals,  programs,  and 
policies  for  producing  and  preserving 
affordable  housing  will  be  coordinated 
with  other  programs  and  services  for 
which  the  State  is  responsible  and  the 
extent  to  which  they  will  reduce  (or 
assist  in  reducing)  the  numbt»r  of 


households  with  incomes  below  the 
poverty  line. 

(j)  Institutional  structure.  The  plan 
must  describe  what  the  State  will  do  to 
overcome  gaps  in  the  institutional 
structure  for  carrying  out  its  strategy  for 
addressing  its  priority  needs. 

(k)  Coordination.  The  plan  must 
describe  the  State's  activities  to  enhance 
coordination  between  public  and 
assisted  housing  providers  and  private 
and  goverrunental  health,  mental  health, 
and  service  agencies.'With  respect  to  the 
public  entities  involved,  the  plan  must 
describe  the  means  of  cooperation  and 
coordination  among  the  State  and  any 
units  of  general  local  government  in  the 
implementation  of  its  strategy, 
including  activities  to  encourage  public 
housing  residents  to  become  more 
involved  in  management  and  participate 
in  homeownership. 

§91.320    Action  plan. 

(a)  General.  The  action  plan  must 
describe  the  state's  method  for 
distributing  funds  to  local  governments 
to  carry  out  activities,  or  the  activities 
to  be  undertaken  by  the  state,  using 
funds  that  are  expected  to  be  received 
under  formula  allocations  (and  related 
program  income)  and  other  HUD 
assistance  during  the  program  year. 
These  funds  are  expected  to  be  made 
available  to  address  housing  and  related 
needs  and  non-housing  community 
development  needs  described  in  the 
consolidated  plan,  in  accordance  with 
§91.315.  With  respect  to  the  District  of 
Columbia,  the  action  plan  must  be  in 
accordance  with  the  provisions  of 
§91.220. 

(b)  Specific  information.  The  action 
plan  must  include  the  following: 

(1)  For  HONiE  funds,  the  state  will 
describe  the  general  priorities  for 
allocating  investments  geographically 
within  the  state  and  among  different 
activities  and  housing  needs. 

(2)  For  CDBG  fimds.  a  statement  of  the 
criteria  used  to  select  applications  for 
funding,  including  the  relative 
importance  of  the  criteria.  The  action 
plan  must  include  a  description  of  how 
all  CDBG  resources  will  be  allocated 
among  all  funding  categories  and  the 
threshold  factors  and  grant  size  limits 
that  are  to  be  applied.  If  the  State 
intends  to  aid  nonentitlement  units  of 
general  local  government  in  applying  for 
guaranteed  loan  funds  under  part  570, 
Subpart  M  of  this  title,  it  must  describe 
available  guarantee  amounts  and  how 
applications  will  be  selected  for 
assistance.  (The  statement  of  the  method 
of  distribution  must  provide  sufficient 
information  so  that  units  of  general  local 
government  will  be  able  to  understajid 


and  comment  on  it,  and  be  able  to 
prepare  responsive  appUcations.) 

(3)  For  ESG  funds,  a  statement  of  the 
process  for  awarding  grants  to  State 
recipients  and  a  description  of  how  it 
intends  to  make  its  allocation  available 
to  units  of  local  government  and 
nonprofit  organizations. 

§91.325    Certifications. 

(a)  General. — (1)  Citizen  participation. 
A  certification  that  the  State  and  each 
unit  of  general  local  government  that  is 
receiving  assistance  from  the  State,  is. 
following  a  detailed  citizen 
participation  plan  that  satisfies  the 
requirements  of  §  91.105. 

(2)  Affirmatively  furthering  fair 
housing.  Each  State  is  required  to 
submit  a  certification  that  it  will 
affirmatively  further  fair  housing.  This 
certification  includes  conducting  an 
analysis  of  impediments  to  fair  housing 
choice  and  preparing  a  description  of 
any  steps  taicen  to  carry  out  the 
certification,  and  maintaining  evidence 
to  support  the  certification.  (See 

§  570.487(b)(2)(ii)  of  this  title  for  a 
description  of  the  responsibilities  that  a 
State  must  undertake  to  fulfill  this 
certification.) 

(3)  Anti-displacement  and  relocation 
plan.  The  State  is  required  to  submit  a 
certification  that  it  has  in  effect  and  is 
following  a  residential  antidisplacemeni 
and  relocation  assistance  plan  in 
connection  with  any  activity  assisted 
with  funding  imder  the  CDBG  or  HOME 
programs. 

(4)  Drug-free  workplace.  The  State 
must  submit  a  certification  with  regard 
to  drug-free  workplace  required  by  24 
CFR  part  24,  subpart  F. 

(5)  Anti-lobbying.  The  State  must 
submit  a  certification  with  regard  to 
compliance  with  restrictions  on 
lobbying  required  by  24  CFR  part  87, 
together  with  disclosure  forms,  if 
required  by  that  part. 

(6)  Authority  of  State.  The  State  must 
submit  a  certification  that  the 
consolidated  plan  is  authorized  under 
State  law  and  that  the  State  possesses 
the  legal  authority  to  carry  out  the 
programs  for  which  it  is  seeking 
funding,  in  accordance  with  applicable 
HUD  regulations. 

(7)  Consistency  with  plan.  The 
housing  activities  to  be  undertaken  with 
CDBG,  HOME,  ESG,  and  HOPWA  funds 
are  consistent  with  the  plan. 

(8)  Acquisition  and  relocation.  It  will 
comply  with  the  acquisition  and 
relocation  requirements  of  the  Unifonn 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  and  implementing  regulations 
at  49  CFR  part  24. 
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(9)  Section  3.  It  will  comply  with 
section  3  of  thelHousing  and  Urban 
Development  Ajct  of  1968. 

(b)  Community  Development  Block 
Grant  progrojn.|For  States  that  seek 
funding  under  |DBG,  the  following 
certifications  aite  required: 

(1)  Consultation  by  States.  A 
certification  th^t  it  has  consalted  with 
affected  units  of  local  government  about 
the  method  of  dustribution  of  funding. 

(2)  Communny  development  plan.  A 
certification  that  this  consoUdated  plan 
identifies  conm^unity  development  and 
housing  needs  And  specifies  both  short- 
term  and  long-t  jrm  community 
development  olijectives  that  have  been 
developed  in  adcordance  with  the 
primary  objective  of  the  statute 
authorizing  the  CDBG  program,  as 
described  in  §  £  70.2  of  this  title,  and 
requirements  o  this  part  and  part  570 
of  this  title. 

(3)  Use  offur.ds.  A  certification  that 
the  State  has  co  oaplied  with  the 
following  critei  la: 

(i)  With  respect  to  activities  expected 
to  be  assisted  With  CDBG  funds,  the 
Action  plan  ha4  been  developed  so  as  to 
give  the  maximlun  feasible  priority  to 
activities  that  v  ill  benefit  very  low-  and 
low-income  fan  lilies  or  aid  in  the 
prevention  or  e  imination  of  slums  or 
blight  The  plar  may  also  include 
CDBG-assisted  ictivities  that  are 
certified  to  be  designed  to  meet  other 
community  development  needs  having 
particular  urgeacy  because  existing 
conditions  posa  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  cpmmiuuty  where  other 
financial  resouices  are  not  available  to 
meet  such  neec 

(ii)  The  aggregate  use  of  CDBG  fimds, 
including  secti(  m  108  guaranteed  loans, 
during  a  period  specified  by  the  State, 
consisting  of  or  e,  two,  or  three  specific 
consecutive  prt  gram  years,  shall 
principally  ben  jfit  very  low-  and  low- 
income  {amilie:  in  a  manner  that 
ensures  that  at  east  70  percent  of  the 
amount  is  expended  for  activities  that 
benefit  such  pe  ^ons  during  the 
designated  peri  jd  (see  24  CFR  570.200 
for  definition  o  "CDBG  funds");  and 

(iii)  The  Stat«  will  not  attempt  to 
recover  any  cap  ital  costs  of  public 
improvements  i  issisted  with  CDBG 
funds,  includin  »  Section  108  loan 
guarantees,  by  )  ssessing  any  amount 
against  properti  es  owned  and  occupied 
by  persons  of  vi  sry  low-  and  low- 
income,  includ  ng  any  fee  charged  or 
assessment  ma<  e  as  a  condition  of 
obtaining  access  to  such  public 
improvements.  However,  if  CDBG  funds 
are  used  to  pay  the  proportion  of  a  fee 
or  assessment  a  itributable  to  the  capital 
( Dsts  of  public  mprovements  (assisted 


in  part  with  CDBG  funds)  financed  from 
other  revenue  sources,  an  assessment  or 
charge  may  be  made  against  the 
property  with  respect  to  the  public 
improvements  financed  by  a  source 
other  than  with  CDBG  funds.  In 
addition,  with  respect  to  properties 
owned  and  occupied  by  low-income 
(but  not  very  low-income)  famihes,  an 
assessment  or  charge  may  be  made 
against  the  property  with  respect  to  the 
public  improvements  financed  by  a 
source  other  than  CDBG  funds  if  the 
jurisdiction  certifies  that  it  lacks  CDBG 
funds  to  cover  the  assessment; 

(4)  Compliance  with  laws.  The  State 
will  comply  with  apphcable  laws. 

(5)  Excessive  force.  A  certification  that 
the  State  has  adopted  and  is  enforcing: 

(i)  A  policy  prohibiting  the  use  of 
excessive  force  by  law  enforcement 
agencies  within  its  jurisdiction  against 
any  individuals  engaged  in  non-violent 
civil  rights  demonstrations;  and 

(ii)  A  policy  of  enforcing  applicable 
State  and  local  laws  against  physically 
barring  entrance  to  or  exit  from,  a 
facility  or  location  that  is  the  subject  of 
such  non-violent  civil  rights 
demonstrations  within  its  jurisdiction. 

(6)  Compliance  with  anti- 
discrimination laws.  The  State  must 
submit  a  certification  that  the  grant  will 
be  conducted  and  administered  in 
compliance  with  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d). 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
3619),  the  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107).  Executive 
Orders  11063. 11625. 12138. 12432. and 
12892.  Section  504  of  the  RehabiUtation 
Act  of  1973  (29  U.S.C.  794),  and 
implementing  regulations. 

(7)  Certifications.  The  State  must  meet 
the  certification  requirements  contained 
in  sections  106(d)(2)(C)  and  (D). 

(c)  Emergency  Shelter  Grant  program 
For  States  that  seek  funding  under  the 
Emergency  Shelter  Grant  program,  a 
certification  is  required  by  the  State  that 
it  will  ensure  that  its  State  recipients 
comply  with  the  following  criteria: 

(1)  In  the  case  of  assistance  involving 
major  rehabilitation  or  conversion, 
maintain  any  building  for  which 
assistance  is  used  imder  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  femihes  for  not  less 
than  a  10-year  period; 

(2)  In  the  case  of  assistance  involving 
rehabilitation  less  than  that  covered 
under  paragraph  (d)(1)  of  this  section, 
maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  three-year  period; 

(3)  In  the  case  of  assistance  involving 
essential  services  (employment,  health. 


drug  abuse,  or  education)  or 
maintenance,  op>eration,  insurance, 
utilities  and  furnishings,  provide 
services  or  shelter  to  homeless 
individuals  and  fomilies  for  the  period 
during  which  the  ESG  assistance  is 
provided,  without  regard  to  a  particular 
site  or  structure  as  long  as  the  same 
general  population  is  served; 

(4)  Any  renovation  carried  out  with 
ESG  assistance  shall  be  sufficient  to 
ensure  that  the  building  involved  is  safe 
and  sanitary; 

(5)  It  will  assist  homeless  individuals 
in  obtaining  appropriate  supportive 
services,  including  permanent  housing, 
medical  and  mental  health  treatment, 
counseling,  supervision,  and  other 
services  essential  for  achieving 
independent  living,  and  other  Federal. 
State,  local,  and  private  assistance 
available  for  such  individuals; 

(6)  Obtain  matching  amounts  required 
under  §  576.71  of  this  title; 

(7)  Develop  and  implement 
procedures  to  ensure  the  confidentiaUty' 
of  records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  under  any  project 
assisted  under  the  ESG  program, 
including  protection  against  the  release 
of  the  address  or  location  of  any  family 
violence  shelter  project  except  with  the 
wTitten  authorization  of  the  person 
responsible  for  the  operation  of  that 
shelter;  and 

(8)  To  the  maximum  extent 
practicable,  it  will  involve,  through 
employment,  volunteer  services,  or 
otherwise,  homeless  individuals  and 
families  in  constructing,  renovating, 
maintaining,  and  operating  facilities 
assisted  under  this  program,  in 
providing  services  assisted  under  the 
program,  and  in  providing  services  for 
occupants  of  facilities  assisted  under  the 
program. 

(d)  HOME  program.  Each 
participating  jurisdiction  must  provide 
the  following  certifications: 

(1)  If  it  plans  to  uj*  program  funds  for 
tenant-based  rental  assistance,  a 
certification  that  rental-based  assistance 
is  an  essential  element  of  its 
consolidated  plan; 

(2)  That  it  is  using  and  will  use  HOME 
funds  for  eligible  activities  and  costs,  as 
described  in  §§92.205  and  92.209  of 
this  chapter  and  that  it  is  not  using  and 
will  not  use  HOME  funds  for  prohibited 
activities,  as  described  in  §92.214  of 
this  chapter, 

(3)  That  before  committing  funds  to  a 
project,  the  participating  jurisdiction 
will  evaluate  the  project  in  accordance 
with  guidelines  that  it  adopts  for  this 
purpose  and  will  not  invest  any  more 
HOME  funds  in  combination  writh  other 
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federal  assistance  than  is  necessary  to 
provide  affordable  housing; 

(e)  Housing  Opportunities  for  Persons 
With  AIDS.  For  States  that  seek  ftmding 
under  the  Housing  Opportunities  for 
Persons  With  AIDS  program,  a 
certification  is  required  by  the  State 
that: 

(1)  Activities  funded  under  the 
program  will  meet  urgent  needs  that  are 
not  being  met  by  available  public  and 
private  sources;  and 

(2)  Any  property  purchased,  leased, 
rehabilitated,  renovated,  or  converted 
with  assistance  under  that  program  shall 
be  operated  for  not  less  than  10  years 
specified  in  the  plan,  or  for  a  period  of 
not  less  than  three  years  in  cases 
involving  non-substantial  rehabilitation 
or  repair  of  a  building  or  structure. 

§91.330    MoiHtortng. 

The  consolidated  plan  must  describe 
the  standards  and  procedures  that  the 
State  will  use  to  monitor  activities 
carried  out  in  furtherance  of  the  plan 
and  will  use  to  ensure  long-term 
compliance  with  requirements  of  the 
programs  involved,  including  the 
comprehensive  planning  requirements. 

Subpart  E— Consortia:  Contants  of 
ConsolidateO  Plan 

§91.400    AppUcabUity. 

This  subpart  appUes  to  HOME 
program  consortia,  as  defined  in  §  91.5 
(see  24  CFR  part  92).  Units  of  local 
government  that  participate  in  a 
consortium  must  participate  in 
submission  of  a  consohdated  plan  for 
the  consortium,  prepared  in  accordance 
with  this  stibpart.  as  well  as  submitting 
their  own  consolidated  plans,  prepared 
.  in  accordance  with  subpart  C  of  this 
part,  to  cover  all  programs  other  than 
HOME. 

§  911405    Consolidated  program  year. 

(a)  Same  program  year  for  consortia 
members.  All  units  of  general  local 
government  that  are  members  of  a 
consortium  must  be  on  the  same 
program  year. 

(b)(1)  Notwithstanding  the 
requirement  of  paragraph  (a)  of  this 
section,  consortia  in  existence  on  \the 
effective  date  of  this  rule]  will  be 
allowed  a  transition  period  during  the 
balance  of  their  current  consorti  um 
agreement  or,  if  their  agreement  ends  in 
Fiscal  Year  1994.  during  their  3-year 
agreement  renewed  in  Fiscal  Year  1995, 
to  align  their  program  years. 

(2)  During  any  such  transition  period, 
the  lead  agency  (if  it  is  a  CDBG 
entitlement  community)  must  submit,  as 
its  consohdated  plan,  a  plan  tliat     - 
complies  with  this  subpart  for  the 
consortium,  plus  the  Community 


Development  Plan  component  (in 
accordance  with  §91.215)  and  Action 
Plan  for  funds  other  than  HOME  funds 
(in  accordance  with  §91.220)  for  its 
own  jurisdiction.  All  other  communities 
in  the  Ansortiom  may  submit  their 
respective  Community  Development 
Plan  and  Action  Plans  for  funds  other 
than  HOME  funds  separately,  in 
accordance  with  their  individual 
program  years. 

§91.410    Housing  market  anaiysjs. 

Housing  market  analysis  must  be 
described  in  the  plan  in  accordance 
with  the  provisions  of  §  91.210; 
however,  it  must  be  described  for  the 
entire  consortium. 

§  91 .41 5    Housing  and  homeless  needs 
assessment. 

Housing  and  homeless  needs  must  be 
described  in  the  plan  in  accordance 
with  the  provisions  of  §  91.205; 
however,  they  must  be  described  for  the 
entire  consortium. 

§  91 .420    Strategies  and  priority  needs. 

Strategies  and  priority  needs  must  be 
described  in  the  plan  in  accordance 
with  the  provisions  of  §91.215; 
however,  they  must  be  described  for  the 
entire  consortium.  The  consortium  must 
set  forth  its  priorities  for  allocating 
resources  geographically  within  the 
jurisdiction  for  the  HOME  program, 
describing  how  the  plan  will  address 
the  needs  identified  (in  accordance  with 
§  91.405).  describing  the  reasons  for  the 
consortium's  allocation  priorities,  and 
identifying  any  obstacles  there  are  to 
addressing  underserved  needs. 

§91.425    Action  plaa 

The  action  plan  must  describe  the 
projects  and  activities  to  be  undertaken 
with  formula  grant  funds  and  program 
income  expected  to  be  received  during 
the  program  year  and  the  actions  the 
consortium  expects  to  take  during  the 
program  year  to  pursue  its  strategy. 

§91.430    Certifications. 

(a)  General — (1)  Citizen  participation. 
Each  jurisdiction  must  certify  that  it  is 
in  full  compliance  and  following  a 
detailed  citizen  participation  plan  that 
satisfies  the  requirements  of  §  91.105. 

(2)  Affirmatively  furthering  fair 
housing.  Each  jurisdiction  is  required  to 
submit  a  certification  that  it  will 
affirmatively  further  fair  housing  and  is 
required  to  maintain  evidence  to 
support  the  certification,  including  its 
analysis  of  impediments  to  fair  housing 
choice  and  a  description  of  any  steps 
taken  to  carry  out  the  certification.  (See 
24  CFR  570.601(c)  for  a  description  of 
the  responsibilities  that  a  CDBG 


entitlement  community  must  undertake 
to  fulfill  this  certification.) 

(3)  Anti-displacement  and  relocation 
plan.  Each  jurisdiction  is  required  to 
submit  a  certification  thatat  has  in  efiect 
and  is  following  a  residential 
antidisplacemcnt  and  relocation 
assistance  plan  in  connection  with  any 
activity  assisted  with  fundii^  under  thi- 
CDBG  or  HOME  programs. 

(4)  Drug- free  workplace.  The 
jurisdiction  must  submit  a  certification 
with  regard  to  drug-free  workplace 
reouired  by  24  CFR  part  24.  subpart  F. 

(5)  Anti-lobb^nng.  The  jurisdicticm 
must  submit  a  certification  with  regard 
to  compliance  with  restrictions  on 
lobbying  required  by  24  CFR  part  87, 
together  with  disclosure  forms,  if 
required  by  that  part. 

(6)  Authority  of  jurisdiction.  The 
jurisdiction  must  submit  a  certification 
that  the  consolidated  plan  is  authorized 
under  State  and  local  law  (as  applicable) 
and  that  the  jurisdiction  possesses  the 
legal  authority  to  carry  out  the  programs 
for  which  it  is  seeking  funding,  in 
accordance  with  applicable  HUD 
regulations. 

(7)  Consistency  with  plan.  The 
housing  activities  to  be  undertaken  with 
CDBG,  HOME.  ESG.  and  HOPWA  fimds 
are  consistent  with  the  plan. 

(8)  Acquisition  and  relocation.  It  will 
comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
ajnended.  and  implementing  regulations 
at  49  CFR  part  24. 

(9)  Section  3.  It  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968. 

(b)  Community  Development  Block 
Grant  program.  For  jiu-isdictions  that 
seek  funding  under  CDBG.  the  following 
certifications  are  required: 

(1)  Consultation  by  States.  In  the  case 
of  a  State,  a  certification  that  it  has 
consulted  with  affected  units  of  local 
government  about  the  method  of 
distribution  of  funding. 

(2)  Community  development  plan.  A 
certification  that  this  consolidated 
housing  and  community  development 
plan  identifies  community  deN^elopment 
and  housing  needs  and  specifies  both 
short-term  and  long-term  community 
development  objectives  that  have  been 
developed  in  accordance  with  the 
primary  objective  of  the  statute 
authorizing  the  CDBG  program,  as 
described  in  §  570.2  of  this  title,  and 
requirements  of  this  part  and  part  570 
of  this  title. 

(3)  Strategy.  A  certification  that  the 
jurisdiction  is  following  a  current 
consolidated  plan  (formerly 
Comprehensive  Housing  Affordability 
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1  Excessi  ve 


(i)  A  policy  prohibiting  the  use  of 
excessive  force  by  law  enforcement 
agencies  within  its  jurisdiction  against 
any  individuals  engaged  in  non-violent 
civil  rights  demonstrations;  and 

(ii)  A  poUcy  of  enforcing  applicable 
State  and  local  laws  against  physically 
barring  entrance  to  or  exit  from,  a 
facility  or  location  that  is  the  subject  of 
such  non-violent  civil  rights 
demonstrations  within  its  jurisdiction. 

(7)  Compliance  with  anti- 
discrimination laws.  The  jurisdiction 
must  submit  a  certification  that  the 
grant  will  be  conducted  and 
administered  in  compliance  with  title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d),  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619).  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107),  Executive  Orders  11063, 
11625, 12138. 12432, and  12892, 
Section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794),  and  implementing 
regulations. 

(c)  Emergency  Shelter  Grant  program. 
For  jurisdictions  that  seek  funding 
under  the  Emergency  Shelter  Grant 
program,  a  certification  is  required  by 
the  metropolitan  city  or  urban  county 
that  it  will  comply,  and  by  the  State  that 
it  will  ensure  that  its  State  recipients 
comply,  with  the  following 
requirements: 

(1)  In  the  case  of  assistance  involving 
major  rehabilitation  or  conversion, 
maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  famifies  for  not  less 
than  a  10-year  period; 

(2)  In  the  case  of  assistance  involving 
rehabilitation  less  than  that  covered 
under  paragraph  (d)(1)  of  this  section, 
maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  three-year  period; 

(3)  In  the  case  of  assistance  involving 
essential  services  (employment,  health, 
drug  abuse,  or  education)  or 
maintenance,  operation,  insurance, 
utilities  and  furnishings,  provide 
services  or  shelter  to  homeless 
individuals  and  families  for  the  period 
during  which  the  ESG  assistance  is 
provided,  without  regard  to  a  particular 
site  or  structure  as  long  as  the  same 
general  population  is  served; 

(4)  Any  renovation  carried  out  with 
ESG  assistance  shall  be  sufficient  to 
ensure  that  the  building  involved  is  safe 
and  sanitary; 

(5)  It  will  assist  homeless  individuals 
in  obtaining  appropriate  supportive 
services,  including  permanent  housing, 
medical  and  mental  health  treatment, 
counseling,  supervision,  and  other    . 


services  essential  for  achieving 
independent  living,  and  other  Federal, 
State,  local,  and  private  assistance 
available  for  such  individuals; 

(6)  Obtain  matching  amounts  required 
under  §  576.71  of  this  title; 

(7)  Develop  and  implement 
procedures  to  ensure  the  confidentiality 
of  records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  under  any  project 
assisted  under  the  ESG  program, 
including  protection  against  the  release 
of  the  address  or  location  of  any  family 
violence  shelter  project  except  with  the 
written  authorization  of  the  person 
responsible  for  the  operation  of  that 
shelter;  and 

(8)  To  the  maximum  extent 
practicable,  it  will  involve,  through 
employment,  volunteer  services,  or 
otherwise,  homeless  individuals  and 
families  in  constructing,  renovating, 
maintaining,  and  operating  facilities 
assisted  under  this  program,  in 
providing  services  assisted  under  the  . 
program,  and  in  providing  services  for 
occupants  of  facilities  assisted  under  the 
program. 

(d)  HOME  program.  Each 
participating  jurisdiction  must  provide  " 
the  following  certifications: 

(1)  If  it  plans  to  use  HOME  funds  for 
tenant-based  rental  assistance,  a 
certification  that  rental-based  assistance 
is  an  essential  element  of  its 
consolidated  plan; 

(2)  That  it  is  using  and  will  use  HOME 
funds  for  eligible  activities  and  costs,  as 
described  in  §§  92.205  and  92.209  of 
this  chapter  and  that  is  not  using  and 
will  not  use  HOME  funds  for  prohibited 
activities,  as  described  in  §92.214  of 
this  chapter; 

(3)  That  before  committing  funds  to  a 
project,  the  participating  jurisdiction 
will  evaluate  the  project  irl  accordance 
with  guidelines  that  it  adopts  for  this 
purpose  and  will  not  invest  any  more 
HOME  funds  in  combination  with  other 
federal  assistance  than  is  necessary  to 
provide  affordable  housing; 

(e)  Housing  Opportunities  for  Persons 
With  AIDS.  For  jurisdictions  that  seek 
funding  under  the  Housing 
Opportunities  for  Persons  With  AIDS 
program,  a  certification  is  required  by 
the  jurisdiction  that: 

(1)  Activities  funded  under  the 
program  will  meet  urgent  needs  that  are 
not  being  met  by  available  public  and 
private  sources;  and 

(2)  Any  property  purchased,  leased, 
rehabilitated,  renovated,  or  converted 
with  assistance  under  that  program  shall 
be  operated  for  not  less  than  10  years  for 
the  purpose  specified  in  the  plan,  or  for 
a  period  of  not  less  than  three  years  in 
cases  involving  non-substantial 


rehabilitation  nr  repair  of  a  building  or 
structure. 

§91.435    Monitoring. 

The  .plan  must  describe  the  standards 
and  procedures  that  the  consortium  will 
use  to  monitor  activities  carried  out  in 
furtherance  of  the  plan  and  will  use  to 
ensure  long-tenn  compliance  with 
requirements  of  the  programs  involved 
including  the  comprehensive  plamiing 
requirements. 

Subpart  F— Other  General 
Requirements 

§91.500    HUO  approval  action. 

(a)  General.  HUD  will  review  the  plan 
upon  receipt.  The  plan  will  be  deemed 
approved  60  days  after  HUD  receives 
the  plan,  unless  before  that  date  the 
Department  has  notified  the  jurisdiction 
that  the  plan  is  disapproved. 

(b)  Starnkird  of  review.  HUD  may 
disapprove  a  plan  or  a  portion  of  a  plan 
if  it  is  inconsistent  with  the  purposes  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  or  if  it  is 
substantially  incomplete.  A  plan  is 
substantially  incomplete,  among  other 
things,  if  HUD  has  determined,  after 
inspecting  the  evidence  and  providing 
due  notice  and  opportunity  to  the 
jurisdiction  for  comment,  that  the  plan 
fails  to  address  ail  the  required  elements 
in  the  regulations.  Disapproval  of  a  plan 
with  respect  to  one  program  does  not 
affect  assistance  distributed  on  the  basis 
of  a  formula  under  other  programs. 

(c)  Written  notice  of  disapproval. 
Within  15  days  after  HUD  notifies  a 
jurisdiction  that  it  is  disapproving  its 
plan,  it  must  inform  the  jurisdiction  in 
writing  of  the  reasons  for  disapproval 
and  actions  that  the  jurisdiction  could 
take  to  meet  the  criteria  for  approval. 

(d)  Revisions  and  resubmission.  The 
jurisdiction  may  revise  or  resubmit  a 
plan  within  45  days  after  the  first 
notification  of  disapprovaLHUD  must 
respcmd  to  approve  or  disapprove  the 
plan  within  30  days  of  receiving  the 
revisions  or  resubmission. 

§  91.505    Amendments  to  the  consolidated 
plan. 

(a)  Amendments  to  the  plan.  The 
jurisdiction  shall  amend  its  approved 
plan  whenever  it  makes  one  of  the 
following  decisions: 

(1 )  To  make  a  substantial  change  in  its 
allocation  priorities  or  a  substantial 
change  in  the  method  of  distribution  of 
funds; 

(2)  To  carry  out  an  activity,  using 
funds  from  any  pn^am  covered  by  the 
consolidated  plan  (including  program 
income),  not  previously  described  in  the 
n."tion  plan;  or 


(3)  To  substantially  change  the 
purpose,  scope,  location,  or 
beneficiaries  of  an  activity. 

(b)  Criteria  for  substantia}  change. 
The  jurisdiction  shall  identify  in  its 
citizen  participation  plan  the  criteria  it 
will  use  for  determining  what 
constitutes  a  substantial  change  for  this 
purpose. 

(c)  Submission  to  HUD.  The 
ameudmenl  must  be  made  public  and 
submitted  to  HUD  before  it  implements 
changes  embodied  in  the  amendment. 
See  §  91.105  for  the  public  notice 
procedures  applicable  to  any 
amendment.  For  any  amendment 
affecting  the  HOPWA  program  that 
would  involve  acquisition, 
rehabilitation.,  conversion,  lease,  repair 
or  construction  of  properties  to  provide 
housing,  an  environmental  re\'iew  of  the 
revised  proposed  use  of  funds  must  be 
completed  by  HUD  in  accordance  with 
24  CFR  574.510. 

(d)  Citizen  participation.  When  a 
jurisdiction  decides  to  make  a  change 
that  requires  an  amendment  of  the  plan, 
in  accordance  with  §  91.105,  it  shall 
provide  citizens  or,  as  appropriate,  units 
of  general  local  government,  with 
reasonable  notice  of  the  change  and  an 
opportunity  to  comment  on  it.  The 
jurisdiction  mvist  consider  the 
comments  received  and  must  make  the 
amendment  available  to  the  public  at 
the  time  it  is  submitted  to  HUD. 

§  91.5t0    Consistency  determinations. 

A  jurisdiction's  certification  that  an 
application  is  consistent  with  its 
consolidated  plan  means  the 
jurisdiction's  plan  shows  need,  the 
proposed  activities  are  consistent  with 
the  jurisdiction's  strategy,  and  tlie 
location  of  the  proposed  activities  is 
consistent  with  the  geographic  areas 
specified  in  the  plan.  The  jurisdiction 
shall  provide  the  reasons  for  the  denial 
when  it  fails  to  grant  a  certification  of 
consistency.  To  receive  funding  from 
HUD  that  is  based  on  a  formula 
allocation,  a  certification  of  consistency 
of  the  proposed  activities  with  this 
consolidated  plan  shall  be  necessarj'. 

§91.515    Funding  determinations  by  HUO. 

(a)  Formula  funding.  The  action  plan 
submitted  by  the  jurisdiction  will  be 
considered  as  the  application  for  the 
CDBG.  HOME.  ESG.  and  HOPWA 
formula  grants  to  which  the  jurisdiction 
may  be  entitled  under  applicable 
program  regulations.  A  single  &>rm  SF- 
424  shall  be  included  for  this  purpose 
in  the  submission  to  HUD.  The 
Department  will  make  its  funding  award 
determination  after  reviewing  the  plan 
submission  in  accordance  with  §91.500. 


(b)  Other  funding.  For  other  funding, 
the  jurisdiction  must  still  respond  to 
Notices  of  Funding  Availability  for  the 
individual  programs  in  order  to  receive 
funding. 

§  91 .520    Performance  reports. 

(a)  General.  Each  jurisdiction  that  has 
a  consoUdated  plan  shall  annually 
review  and  report,  in  a  form  acceptable 
to  HUD.  on  the  progress  it  has  made  in 
carrying  out  its  plan.  This  performance 
report  shall  be  submitted  to  HUD  within 
90  days  after  the  close  of  the 
jurisdiction's  procram  year. 

(b)  Affordable  housing.  The  report 
shall  include  an  evaluation  of  the 
jurisdiction's  progress  in  meeting  its   - 
short-term  objective  of  providing 
affordable  housing,  including  the 
number  and  types  of  households  scr\ed. 
This  element  of  the  report  must  include 
the  number  of  extremely  low,  very  low- 
income,  and  low-  and  moderate-income 
persons  served  and  the  racial  and  ethnic 
status  of  persons  assisted  with  funds 
made  available. 

(c)  CDBG.  For  CDBG  recipients,  the 
report  shall  include  a  description  of  the 
uf  e  of  CDBG  funds  during  the  program 
year  and  an  assessment  by  the 
jurisdiction  of  the  relationship  of  that 
use  to  the  objectives  identified  in  the 
plan,  giving  special  attention  to  the 
highest  priority  activities  that  were 
identified.  This  element  of  the  report 
must  evaluate  the  extent  to  which  its 
funds  were  used  for  activities  that 
benefited  extremely  low,  very  low- 
income  aiid  low-income  persons.  It 
must  also  indicate  the  nature  of  and 
reasons  for  changes  in  its  program 
objectives  over  the  year  and  what 
changes  it  expects  to  make  in  its 
programs  as  a  resuh  of  its  experiences. 

(a)  HOME.  For  HOME  participating 
jurisdictions,  the  report  shall  include 
tlie  results  of  on-site  inspections  of 
affordable  rental  housing  assisted  under 
the  program  to  determine  compliance 
with  housing  codes  and  other  applicable 
regulations. 

(o)  HOPWA.  For  jurisdictions 
receiving  funding  under  the  Housing 
Opportunities  for  Persons  With  AIDS 
program,  the  report  must  include  the 
number  of  individuals  assisted  and  the 
types  of  assistance  provided. 
'  (0  Evaluation  by  HUD.  HUD  shall 
review  the  perframance  report  and 
determine  whether  it  is  satisfactor>'.  If  a 
satisfactory  report  is  not  submitted  in  a 
timely  manner,  the  Department  may 
suspend  funding  until  a  satisfactory 
report  is  submitted,  or  may  withdraw 
and  reallocate  fiuiding  if  the  Department 
determines,  after  notice  and  opportunity 
for  a  hearing,  that  the  jurisdiction  will 
not  submit  a  saUsfactory  report. 
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citation  for  part  92 
to  read  as  follows: 


Authoriiy:  42  |I.S.C.  3535(d)  and  12701- 
12839. 
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§92.52    Formula  allocations. 

(a)  Notification  of  allocation.  HUD 
will  notify  each  participating 
jurisdiction  of  its  HOME  formula 
allocation  amount.  •  •  * 

(b)  New  participating  jurisdictions. 
HUD  will  notify  each  jurisdiction  that 
has  not  previously  participated  in  the 
HOME  program  of  its  formula 
allocation.  Within  30  days  of  that 
notice,  a  newly  eligible  jurisdiction 
must  notify  HUD  of  its  intent  to  become 
a  participating  jurisdiction.  Within  90 
days  of  the  jurisdiction's  submission  of 
the  notice  of  intent,  it  must  submit  a 
new  or  revised  consolidated  plan, 
which  must  be  approved  by  HUD  before 
funding  is  forthcoming.  The  plan  shall 
identifj,'  the  jurisdiction's  program  year 
starting  date. 

§§92.61-92.63    [Removed] 

5.  Sections  92.61,  92.62,  and  92.63 
would  be  removed. 

6.  Section  92.150  would  be  revised  to 
read  as  follows: 

§92.150    Submission  requirements. 

In  order  to  receive'its  HOME 
allocation,  a  pairticipating  jurisdiction 
must  submit  a  consolidated  plan  in 
accordance  with  24  CFR  part  91.  That 
part  includes  requirements  for  the 
content  of  the  plan,  for  the  process  of 
developing  the  plan,  including  citizen 
participation  provisions,  for  the 
submission  date,  for  HUD  approval,  and 
for  the  amendment  process. 

§92.151    [Removed] 

7.  Section  92.151  would  be  removed. 

§92.152    [Removed] 

8.  Section  92.152  would  beremoved. 

§92.204    [Amended] 

9.  Section  92.204  would  be  amended 
by  removing  from  paragraph  (c)  the 
phrase,  "subpart  D  (Program 
Description),". 

§92.211    [Amended] 

10.  Section  92.211  would  be  amended 
by  adding,  to  paragraph  (a)(1)  after  the 
word  "certifies",  the  phrase  "(see 
§91.605)". 

§92.451    [Amended] 

11.  Section  92.451  would  be  amended 
by  removing  from  paragraph  (a)(l)(iii), 
the  phrase  "housing  strategy  in 
accordance  with  §  92.104"  and  by 
adding  in  its  place,  the  phrase 
"consolidated  plan,  in  accordance  with 
part  91  of  this  title";  and  by  removing 
from  paragraph  (a)(2)  the  word 
"§91.70"  and  by  adding  in  its  place,  the 
phrase  "part  91  of  this  chapter". 


§92.453    [Amended] 

12.  Section  92.453  would  be  amended 
by  removing  from  paragraph  (b)(2){)i) 
the  phrase  "housing  strategy"  in  the 
three  places  where  it  occurs,  and  by 
adding  for  it  in  those  three  places,  the 
phrase  "consolidated  plan". 

§§92.505-92.506    [Removed] 

13.  Sections  92.505  and  92.506  would 
be  removed. 

14.  Section  92.509  would  be  revised 
to  read  as  follows: 

§92.509    Performance  reports. 

For  annual  performance  report 
requirements,  see  part  91  of  this  titfe 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

15.  The  authority  citation  for  part  570 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  3535tdl  and  53UO- 
5320 

16.  In  §  570.3.  the  definition  of 
"Comprehensive  Housing  Afford.ability 
Strategy  (CHAS)"  would  be  removed, 
and  the  definition  of  "consolidated 
plan"  would  be  added,  to  road  as    . 
follows: 

§570.3    Definitions. 

*         «         *         «         * 

Consolidated  plan.  Thf  plan  prepared 
in  accordance  with  part  91  of  this  title, 
which  describes  needs,  resources, 
priorities  and  proposed  activities  to  be 
undertaken  with  respect  to  HUD 
programs,  including  the  HOME 
program.  An  approved  consolidated 
plan  means  a  consolidated  plan  that  has 
been  approved  by  HUD  in  accordance 
with  part  91  of  this  title. 


§570.205    [Amended] 

17.  In  §570.205,  paragraph  (a)(3)(i) 
would  be  amended  by  removing  the 
term  "Comprehensive  Housing 
Affordability  Strategy",  and  inserting  in 
its  place  the  term  "consolidated  plan". 

§  570.301    [Removed] 

18.  Section  570.301  would  be 
removed. 

19.  Section  570.302  would  be  revised 
to  read  as  follows: 

§  570.302    Submission  requirements. 

In  order  to  receive  its  annual  CDBG 
entitlement  grant,  a  jurisdiction  must 
submit  a  consolidated  plan  in 
accordance  with  24  CFR  part  91.  That 
part  includes  requirements  for  the 
content  of  the  plan,  for  the  process  of 
developing  the  plan,  including  citizen 
participation  provisions,  for  the 
submission  date,  for  HUD  approval,  and 
for  the  amendment  process. 


20.  Section  570.303  would  be  revised 
to  read  as  follows: 

§570.303    Certifications. 

The  jurisdiction  must  make  the 
certifications  that  are  set  forth  in  24  CFR 
part  91  as  part  of  the  consohdated  plan. 

21.  In  §  570.304,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§570.304    Making  of  grants. 

(a)  Approval  of  grant.  HUD  will 
approve  a  grant  if  the  jurisdiction's 
submission  in  accordance  with  24  CFR 
part  91  is  approved,  in  accordance  with 
§91.25,  and  was  received  within  the 
time  period  required  (see  §91.20). 


§570.305    [Removed] 

22.  Section  570.305  would  be 
removed. 

§  570.306    [Removed] 

23.  Section  570.306  would  be 
removed. 

§570.308    [Amended] 

24.  In  §570.308,  paragraph  (d)  would 
be  amended  by  removing  the  words, 
"this  subpart",  and  inserting  in  their 
place  the  words,  "part  91  of  this  title". 

25.  In  §570.485,  paragraphs  (b),  (c), 
and  (e)  would  be  removed;  paragraph 
(d)  would  be  redesignated  as  paragraph 
(b);  and  paragraph  (a)  would  be  revised 
to  read  as  follows: 

§  570.485    State  submissions  and  State 
citizen  participation  requirements. 

(a)  Required  submissions.  In  order  to 
receive  its  aimual  CDBG  grant  under 
this  subpart,  a  State  must  submit  a 
consolidated  plan  in  accordance  with  24 
CFR  part  91.  That  part  includes 
requirements  for  the  content  of  the  plan, 
for  the  process  of  developing  the  plan, 
including  citizen  participation 
provisions,  for  the  submission  date,  for 
HUD  approval,  and  for  the  amendment 
process. 


26.  In  §570.486,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  570.486    Local  government  requirements, 
(a)  Citizen  participation  requirements 
for  a  unit  of  general  local  government. 
Each  unit  of  general  local  government 
receiving  a  grant  from  a  State  Under  this 
part  shall  meet  the  citizen  participation 
requirements  specified  in  24  CFR 
91.105-91.115. 


§570.487    [Amended] 

27.  Section  570.487  would  be 
amended  by  adding  the  following 
material  at  the  end  of  paragraph  (b)(1): 


"For  each  state  receiving  a  grant 
under  section  106(b)  of  the  Act,  the 
certification  that  the  grantee  will 
affirmatively  further  fair  housing  shall 
specifically  require  the  grantee  to 
assume  the  responsibility  of  fair  housing 
planning  by  conducting  an  analysis  to 
identify  impediments  to  fair  housing 
choice  within  its  jurisdiction,  taking 
appropriate  actions  to  overcome  the 
effects  of  any  impediments  identified 
through  that  analysis,  and  maintaining 
records  reflecting  the  analysis  and 
actions  in  this  regard." 

§570.491    [Removed] 

28.  Section  570.491  would  be 
removed. 

29.  In  §570.507,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§570.507    Reports. 

(a)  Performance  and  evaluation 
report.  The  annual  performance  and 
evaluation  report  shall  be  submitted  in 
accordance  with  part  91  of  this  title. 

*        *        •        »        * 

§570.509    [Amended] 

30.  Section  570.509  would  be 
amended  by  removing  from  paragraph 
(b)  the  word,  "§  570.507"  and  adding  in 
its  place  the  words,  "part  91  of  this 
title";  and  by  removing  frnrn  paragraph 
(d)  the  phrases,  "comprehensive 
housing  affordability  strategy". 
"Comprehensive  Housing  Affordability 
Strategy  (CHAS)".  and  "fiscal  year",  and 
adding,  in  their  place,  the  phrases, 
"consolidated  plan",  "Consolidated 
Plan",  and  "program  year", 
respectively. 


§570.601    [An>ended] 

31.  Section  570.601  would  be 
amended  by  adding  the  following 
material  at  the  end  of  paragraph  (b): 

"For  each  community  receiving  a 
grant  under  section  106(b)  of  the  Act. 
the  certification  that  the  grantee  will 
affirmatively  further  fair  housing  shall 
specifically  require  the  grantee  to 
assume  the  responsibility  of  fair  housing 
planning  by  conducting  an  analysis  to 
identify  impediments  to  fair  housing, 
choice  within  its  jurisdiction,  taking 
appropriate  actions  to  overcome  the 
effects  of  any  impediments  identified 
through  that  analysis,  and  maintaining 
records  reflecting  the  analysis  and 
actions  in  this  regard." 

§570.605    [Amended] 

32.  Section  570.605  would  be 
amended  by  removing  the  phrase,  "final 
statement  pursuant  to  §  570.302",  and 
by  adding,  in  its  place,  the  phrase, 
"consolidated  plan,  in  accordance  with 
24  CFR  part  91" 


§570.901    [Amended] 

33.  Section  570.901  would  be 
amended  by  removing  frt>m  paragrapii 
(d)  the  phrase,  "presubmission 
requirements  at  §  570.301.  the 
amendment  requirements  at  §  570.305', 
and  adding  in  its  place  the  phrase, 
submission  requirements  of  24  CFR  part 
91". 

§570.910    [Amended] 

34.  .Section  570.910  would  be 
amended  by  removing  bom  paragraph 
(b)(2)(iii)  the  phrase,  "subpart  D  *.  and 
adding  in  its  place  the  phrase,  "24  CFR 
part  91". 

PART  574— HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

35.  The  authority  citation  for  part  574 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  12901-12912. 

36.  Section  574.2  would  be  revised  to 
read  as  follows: 

§  574.2    Overview. 

(a)  Available  funds.  The  Department 
awards  funds  appropriated  for  any  fiscal 
year  for  the  program  through  a  formula 
allocation  and  a  competitive  grant 
process.  Ninety  percent  of  funds 
appropriated  for  this  program  are 
distributed  by  formula  entitlement.  The 
remaining  ten  percent  is  awarded 
through  the  competitive  process. 

(b)  Formula  entitlements.  The  formula 
grants  are  awarded  upon  submission 
and  approval  of  a  consolidated  plan, 
pursuant  to  24  CFR  part  91 .  that  covers 
the  assistance  to  be  provided  under  this 
part.  Certain  States  and  cities  that  are 
the  most  populous  unit  of  general  local 
goverrunent  in  eligible  metropolitan 
statistical  areas  will  receive  formula 
allocations  based  on  their  State  or 
metropolitan  population  and 
proportionate  number  of  cases  of 
persons  with  AIDS.  They  will  receive 
funds  under  this  part  (providing  they 
comply  with  24  CFR  part  91)  for  eligible 
activities  that  address  the  housiiig  needs 
of  persons  with  AIDS  or  related  diseases 
and  their  families  (see  §  574.130(b)). 

(c)  Competitive  grants.  The 
competitive  grants  are  awarded  based 
on  applications  submitted  in  response 
to  a  Notice  of  Funds  Availability 
published  in  the  Federal  Register,  as 
described  in  subpart  C  of  this  part.  All 
States  and  units  of  general  local 
government  and  nonprofit  organizations 
are  eligible  to  apply  for  competitive 
grants  to  fund  projects  of  national 
significance.  Only  those  States  and  units 
of  general  local  government  that  do  not- 
qualify  for  formula  allocations  are 
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eligible  to  a  pply  for  competitive  grants 
to  fund  other  projects. 

37.  In  §  574.3,  the  definitions  for 
"Eligible  S*kte"  and  "Qualifying  city" 
would  be  revised  to  read  as  follows: 


§574.3 


)itions. 


Eligible  ^te  means  a  State  that  has 
(1)  More  than  1,500  cumulative  cases 
of  AIDS  in  mose  areas  of  the  State 
outside  of  eligible  metropolitan 
statistical  a^as  that  are  eligible  to  be 
funded  thrdugh  a  qualifying  city;  and 

(2]  A  consolidated  pUm  prepared, 
submitted,  md  approved  in  accordance 
with  24  CFl  I  part  91  that  covers  the 
assistance  t )  be  provided  under  this 
part. 

•  *  *        • 

Qualifyin  %  city  means  a  city  that  is  the 
most  populous  unit  of  general  local 
government  in  an  eligible  metropolitan 
statistical  ajea  (EMSA)  and  that  has  a 
consolidated  plan  prepared,  submitted, 
and  approved  in  accordance  with  24 
OFR  part  E  ij  that  covers  the  assistance  to 
be  provided  under  this  part. 

38.  In  §  574.100,  a  new  paragraph  (b) 
would  be  aided,  and  the  existing 
material  wo  uld  be  designated  as 
paragraph  (ii),  to  read  as  follows: 

§574.100    E  ligible  iv>pMcants. 

•  •  •        • 

(b)  HUD  \  vill  notify  eligible  States  and 
qualifying  mties  of  their  status  annually. 

39.  Sectidn  574.120  would  be  revised 
to  read  as  follows: 


§574.120 
serve  BISAJ 


>nstt>Wlty  of  appHcant  to 


The  EMSA's  applicant  shall  serve 
eligible  persons  who  live  anywhere 
within  the  EMSA,  except  that  housing 
assistance  shall  be  provided  only  in 
localities  within  the  EMSA  that  have  a 
consolidatefi  plan  prepared,  submitted, 
and  appro,  td  in  accordance  with  24 
CFR  part  91  that  covers  the  assistance  to 
be  provided  under  this  part.  In 
allocating  grant  amounts  among  eligible 
activities,  tfte  EMSA's  applicant  shall 
address  neads  of  eligible  persons  who 
reside  with  n  the  metropolitan 
statistical  a  ea,  including  those  not 
within  the  { urisdiction  of  the  applicant. 


§574.160 

40 
removed 


[llemowed] 
Sectic  n  574.160  would  be 


§574.170 

41 
removed 


[llemoved] 

Sectic  n  574.170  would  be 


§574.180 

42.  Secti(in 
removed 


[l|leitiovedl 

574.180  would  be 


43.  In  §  574.190,  the  first  sentence 
would  be  revised  to  read  as  follows: 

§  574.190    Reallocation  of  grant  amounts. 

If  an  eligible  State  or  qualifying  city 
does  not  submit  a  consolidated  plan  in 
a  timely  fashion,  in  accordance  with  24 
CFR  pairt  91 ,  that  provides  for  use  of  its 
allocation  of  funding  under  this  part, 
the  funds  allocated  to  that  jiuisdiction 
will  be  added  to  the  funds  available  for 
formula  allocations  to  other 

jurisdictions  in  the  current  fiscal  year. 

*  *  * 

§574.240    [Amended] 

44.  In  §  574.240,  paragraph  (c)(ll) 
would  be  amended  by  removing  the 
phrase,  "CHAS  approved  by  HUD  (see 

§  574.160(a))"  and  by  adding  in  its  place 
the  phrase,  "consolidated  plan 
approved  by  HUD  in  accordance  with 
24  CFR  part  91 '. 

45.  Section  574.520  would  be  revised 
to  read  as  follows: 

§  574.520    Perl onnance  reports. 

(a)  Formula  grants.  For  a  formula 
grant  recipient,  the  performance 
reporting  requirements  are  specified  in 
24  CFR  part  91. 

(b)  Competitive  grants.  A  grantee  shall 
submit  to  HUD  aimually  a  report 
describing  the  use  of  the  amoimts 
received,  including  the  number  of 
individuals  assisted,  the  types  of 
assistance  provided,  and  any  other 
information  that  HUD  may  require. 
Annual  reports  are  required  until  all 
grant  funds  are  expended. 

PART  576— EMERGENCY  SHELTER 
GRANTS  PROGRAM:  STEWART  B 
McKINNEY  HOMELESS  ASSISTANCE 
ACT 

46.  The  authority  citation  for  part  576 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11376. 

47.  In  §  576.3.  the  definition  of 
"Comprehensive  Housing  Affordability 
Strategy"  would  be  removed  and  a 
definition  of  "Consolidated  plan" 
would  be  added,  to  read  as  follows: 

§576.3    DetinMons. 

•  *        •        «        • 

Consolidated  plan.  The  plan  prepared 
in  accordance  with  part  91  of  this  title, 
which  describes  needs,  resources, 
priorities  and  proposed  activities  to  be 
undertaken  with  respect  to  HUD 
programs,  including  the  HOME 
program.  An  approved  consoUdated 
plan  means  a  consolidated  plan  that  has 
been  approved  by  HUD  in  accordance 
with  part  91  of  this  title. 


§  576.31    Subpart  C-— (Removed  and 
Iteserved] 

48.  Subpart  C  consisting  of  §  576.31 
would  be  removed  and  reserved. 

49-50.  Section  576.51  would  be 
revised  to  read  as  follows: 

§576.51    Application  requirements. 

In  order  to  receive  a  grant  under  this 
part,  a  State  or  formula  city  or  county 
must  submit  a  consohdated  plan  in 
accordance  with  24  CFR  part  91  that 
includes  activities  to  be  fimded  under 
this  part.  Part  91  includes  requirements 
for  the  content  of  the  plan,  for  the 
process  of  developing  the  plan, 
including  citizen  participation 
provisions,  for  the  submission  date,  for 
HUD  approval,  and  for  the  amendment 
process.  This  plan  serves  as  the 
jurisdiction's  application  for  funding 
under  this  program. 

51.  In  §  576.53,  paragraphs  (a)  and  (b) 
would  be  removed;  paragraphs  (c),  (d), 
and  (e)  would  be  redesignated  as 
paragraphs  (a),  (b),  and  (c);  and  newly 
redesignated  paragraph  (c)  would  be 
revised  to  read  as  follows: 

§  576.53    Review  and  approval  of 
applications. 

*         •         *         •        • 

(c)  Reallocation  amounts.  Any 
emergency  shelter  grant  allocation  that 
is  not  used  will  be  reallocated  in 
accordance  with  §  576.67. 

52.  In  §  576.61  ^  the  heading  of  the 
section  and  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§  576.61    Reallocation  of  grant  amounts- 
formula  cities  and  counties. 

(a)  Applicability.  This  section  applies 
where  a  formula  city  or  county  fails  to 
submit  or  obtain  HUD  approval  of  its 
consolidated  plan  within  90  days  of  the 
date  upon  which  amounts  under  this 
part  first  become  available  for  allocation 
in  any  fiscal  year. 
■        •        •        •        • 

53.  In  §  576.63,  the  heading  of  the 
section,  paragraph  (a),  paragraph  (d), 
introductory  text,  and  paragraph  (d)(1) 
would  be  revised,  to  read  as  follows: 

§  576.63    Reallocation  of  grant  amounts- 
States  and  Territorlas. 

(a)  Applicability.  This  section  appfies 
where  a  State  or  'Territory  fails  to  submit 
or  obtain  HUD  approval  of  its 
consolidated  plan  by  the  deadline 
specified  in  §  576.61(a),  or  grant 
amounts  cannot  be  reallocated  to  a  State 
under  §576.61. 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amoimts  under  this  section,  the  formula 
city  or  county,  or  State  or  Territorj', 
rflust: 
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(1)  Submit  an  amendment,  in 
accordance  with  24  CFR  part  91,  to  its 
consolidated  plan  for  that  program  year 
to  cover  activities  for  the  reallocation 
amount  it  wishes  to  receive;  and 

•  »        *        *        * 

54.  In  §  576.67,  paragraphs  (c)(5)  and 
(f)(1)  would  be  revised  to  read  as 
follows: 

§  576.67    Reallocation  of  grant  amounts; 
retumed  or  unused  amounts. 

*  »         *         «         * 

(c)  *  *  * 

(5)  The  responsible  HUD  field  office 
will  announce  the  availability  of 
returned  grant  amounts.  The 
announcement  will  establish  deadlines 
for  submitting  applications,  and  will  set 
out  other  terms  and  conditions  relating 
to  grant  awards,  consistent  with  this 
part.  The  annoimcement  will  specify  the 
application  documents  to  be  submitted. 

♦  »        *        »        * 

(0*  '  * 

(1)  For  purposes  of  this  section, 
emergency  shelter  grant  amounts  are 
considered  "retumed"  when  they 
become  available  for  reallocation 
because  a  jurisdiction  does  not  execute 
a  grant  agreement  with  HUD  for  them. 


§576.85    [Removed] 

55.  Section  576.85  would  be  removed. 

PART  96&-PUBLIC  HOUSING 
MODERNIZATION 

56.  The  authority  citation  for  part  968 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437d.  14371,  3535(d). 


57.  In  §968.320,  the  first  sentence  of 
paragraph  (c)  would  be  revised; 
paragraphs  (d),  (e),  and  (f)  would  be 
redesignated  as  paragraphs  (e),  (f).  and 
(g),  respectively;  a  new  paragraph  (d) 
would  be  added;  the  newly  redesignated 
paragraph  (e)  would  be  amended  by 
adding  three  new  sentences  after  the 
third  sentence  of  the  introductory 
language,  by  adding  a  phrase  to  the  end 
of  paragraph  (e)(4)(i)  before  the 
semicolon,  and  by  removing  from 
paragraph  (e)(6)(ii)  the  phrase 
"Comprehensive  Housing  Affordability 
Strategy"  and  adding  in  its  place  the 
phrase  "consolidated  plan";  to  read  as 
follows: 

§  968.320    Comprehensive  plan  (including 
action  plan). 

***** 

(c)  Local  government  participation.  A 
PHA  shall  consult  with  and  provide 
information  to  appropriate  local 
government  officials  with  respect  to  the 
development  of  a  comprehensive  plan 
and  to  ensure  that  there  is  coordination 
between  the  actions  taken  under  the 
consolidated  plan  (see  24  CFR  part  91) 
for  project  and  neighborhood 
improvements  where  public  housing 
units  are  located  or  proposed  for 
construction  and/or  modernization  and 
improvement;  and  for  meeting  public 
and  human  service  needs  of  the  public 
and  assisted  housing  projects  and  their 
residents.  Among  the  areas  writh  high 
potential  for  coordination  for 
undertaking  joint  projects  are  anti-crime 
and  anti-drug  efforts,  creation  of  micro- 
businesses  in  or  near  public  housing 
projects,  neighborhood  improvements. 


carrying  out  Family  Self-Sufficiency  or 
other  programs,  and  complying  with  site 

and  neighborhood  standards  policies. 

*   •   • 

(d)  Pa^icipation  in  coordinating 
entities.  To  the  extent  that  coordinating 
entities  are  set  up  to  plan  and 
implement  the  consolidated  plans 
(under  24  CFR  part  91),  the  PHA  shall 
participate  in  these  entities  to  ensure 
coordination  with  broader  community 
development  strategies. 

(e)  •  *  •  Where  long-term  physical 
and  social  viability  of  the  development 
is  dependent  upon  revitalization  of  the 
surrounding  neighborhood  in  the 
provision  of  or  coordination  of  public 
services,  or  the  consolidation  or 
coordination  of  drug  prevention  and 
other  human  service  initiatives,  the 
PHA  shall  identify  these  needs  and 
strategies.  In  addition,  the  PHA  shall 
identify  the  funds  or  other  resources  in 
the  consolidated  plan  that  are  to  be  used 
to  help  address  these  needs  and 
strategies  and  the  degree  to  which  the 
activities  m  the  comprehensive  plan 
contribute  to  a  broader  consolidated 
plan.  These  activities  shall  be  described 
in  the  Cooperation  Agreement  with  the 
city.  *   *   • 

(4)  *   .   . 

(i)  *   *   *  and  taking  into  account 
broader  efforts  to  revitalize  the 
neighborhoods  in  which  the 
development  is  located; 

Dated:  )uly  6.  1994. 
Henry  G.  Cisneros, 
Secretary. 

IFR  Doc.  94-18705  Filed  8-4-94:  8:45  ami 
BILUNQ  CODE  4210-a2-P 


Friday 
August  5,  1994 


s  **    ss         * 

£  S     ^S  8 

^  Hi  mt 

5  "  ^ 

■i  ■■  S 


Part  IV 


-  L  I  J 

S  B 


Department  of 
Health  and  Human 
Services 


National  Institutes  of  Health 


Recombinant  DNA  Research:  Actions 
Under  the  Guidelines;  Notice 


40170 


DEPARTME  HT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


Recombinant 
Under  the 


DNA  Research:  Actions 
Ouidelines 


agency:  Nal  ional  Institutes  of  Health, 
PHS,  DHHS 

ACTION:  Not:  ce  of  Actions  Under  the 
NIH  Guideli  nes  for  Research  Involving 
Recombinar  t  DNA  Molecules. 


Ti 


is  notice  sets  forth  three 
taken  by  the  Director, 
In^itutes  of  Health  (NIH), 

H  Guidelines  for  Research 
Ricombinant  DNA  Molecules 
Register,  July  5.  1994,  Part  IV). 
INFORMATION  CONTACT: 
i  tiformation  can  be  obtained 
son  A.  Wivel,  Director, 
Recombinant  DNA  Activities 
ce  of  Science  Policy  and 
Technology  ^Transfer,  National  Institutes 
Biilding31,Room4Bll, 
\'  aryland  20892.  (301)  496- 


SUMMARY 
actions  to  b< 
National 
under  the  N 
Involving 
(Federal 
FOR  FURTHEI 
Additional 
from  Dr.  Ne 
Office  of 
(ORDA),  Of  i 


of  Health, 
Bethesda. 
9838. 


three  action  ; 
under  the  N 
Involving 
These 
published 
Register  of 
and  review^ 
approval  by 
Advisory 
meeting  on 


I.  Backgroufid 

Decisions 

Guidelines 


on 


A 

the  NIH 

Consent  for 

Protocols 

!tht 


inai  t 


t)1 


During 
Recombi 
meeting,  Dr 
Office  for 
Risks  (OPRI^) 
responded 
submitted 
Working 
Issues.  Dr, 
DNA 
regarding 
addressed 
protocol 
i.e.,  request 
recommendfeti 
contraceptiqn. 
Consent 
therapy 
independen ; 
protocol, 
patient  follc^ 
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SUPPLEMENT^RY  INFORMATION:  Today 
;  are  being  promulgated 
H  Guidelines  for  Research 
;  R(  icombinant  DNA  Molecules, 
three  proposed  actions  were 

comment  in  the  Federal 
l^ay  11,  1994  (.59  FR  24618), 

and  recommended  for 
the  NIH  Recombinant  DNA 
C(  ramittee  (RAC)  at  its 
une9-10.  1994. 


Information  and 
Actions  Under  the  NIH 


Amend m  ent  to  Appendix  M-l-D  of 
Gui  ielines  Regarding  Informed 
■Juman  Gene  Transfer 


December  2-3, 1993, 
DNA  Advisory  Committee 
Gary  Ellis,  Director  of  the 
Protection  from  Research 
,  NIH,  Bethesda,  Maryland, 
the  written  comments 
Dr.  Zallen,  Chair  of  the 
on  Informed  Consent 
is  noted  the  Recombinant 
Advisory  Committee's  concern 

ific  issues  that  should  be 
human  gene  transfer 
Informed  Consent  documents, 
"or  autopsy, 
ions  for  male/female 
,  separate  Informed 
doduments  when  the  gene 
aspi  fcts  of  the  protocols  are 
of  an  ongoing  clinical 
cojnmitment  (o  long-term 
up,  and  financial 


b^ 
Gn  lup  I 
Elh 


sf  eci 


responsibility  of  the  institution  for  all 
research-related  costs.  During  his 
presentation.  Dr.  Ellis  provided  the 
Recombinant  DNA  Advisory  Committee 
with  background  information  (;egarding 
the  roles  of  both  OPRR  and  local 
Institutional  Review  Boards  (IRB)  in  the 
review  of  research  proposals  involving 
human  subjects.  Dr.  ElUs  recommended 
that  the  Recombinant  DNA  Advisory 
Committee  draft  a  letter  outlining  its 
specific  recommendations  to  OPRR  for 
distribution  and  consideration  by  the 
local  IRBs. 

In  a  memorandum  dated  December 
23, 1993,  Dr.  Ellis  further  clarified  the 
avenues  that  should  be  pursued  by  the 
Recombinant  DNA  Advisory  Committee 
with  regard  to  translating  its  concern 
about  the  "quality  and  content  of 
informed  consent  documents  into 
constructive  changes  in  the  informed 
consent  process,"  specifically  in 
relation  to  human  gene  transfer.  Dr.  Ellis 
recommended  that  the  NIH  Guidelines 
should  be  amended  to  introduce 
consistency  in  Informed  Consent 
document  language. 

During  the  March  3-4,  1994, 
Recombinant  DNA  Advisory  Committee 
meeting.  Dr.  Doris  Zallen,  Chair  of  the 
Working  Group  on  Informed  Consent, 
provided  a  summary  of  the  proposed 
amendments  to  Appendix  M-I-D, 
Informed  Consent.  Two  versions  of 
revised  Appendix  M-I-D  were 
presented:  (1)  the  version  drafted  by  the 
working  group,  and  (2)  a  modified 
version  incorporating  the  modifications 
suggested  by  Mr.  Alex  Capron.  The 
Recombinant  DNA  Advisory  Committee 
recommended  that  the  working  group 
should  develop  a  consolidated  version 
of  Appendix  M-I-D  which  includes 
language  from  both  proposed 
documents.  The  Recombinant  DNA 
Advisory  Committee  suggested  that 
questions  should  be  prefaced  with  an  - 
explanation  as  to  the  necessity  for  the 
requested  information. 

On  April  27. 1994,  Dr.  Zallen 
submitted  revised  amendments  to 
Appendix  M-I-  D,  Informed  Consent,  in 
response  to  the  specific  comments 
posed  by  the  Recombinant  DNA 
Advisory  Committee  at  its  March  3^. 
1994,  meeting.  The  proposed 
amendments  were  reviewed  by  the 
Recombinant  DNA  Advisory  Committee 
during  the  June  9-10, 1994,  meeting. 
The  Recombinant  DNA  Advisory 
Committee  approved  a  motion  to  accept 
the  proposed  amendments  with  minor 
editorial  changes  to  Appendix  M-I-D, 
Informed  Consent,  by  a  vote  of  13  in 
favor,  0  opposed,  and  no  abstentions. 

The  amended  version  of  Appendix 
M-I-D.  Informed  Consent,  reads: 


Appendix  M-I-D.  Informed  Consent 

In  accordance  with  the  requirements  of 
DHHS  regulations  for  the  Protection  of 
Human  Subjects  (45  CFR  Part  46). 
investigators  should  indicate  how  subjects 
will  be  informed  about  the  proposed  study 
and  the  manner  in  which  their  consent  will 
be  solicited.  They  should  also  indicate  how 
the  Informed  Consent  document  makes  clear 
the  special  requirements  of  gene  transfer 
research. 

Appendix  Xf-I-D-1.  Communication  About 
the  Study  to  Potential  Participants 

Appendix  M-I-D-l-a. 

Which  members  of  the  research  group  and/ 
or  institution  will  be  responsible  for 
contacting  potential  participants  and  for 
describing  the  study  to  them?  What 
procedures  will  be  used  to  avoid  possible 
conflicts  of  interest  if  the  investigator  is  also 
providing  medical  care  to  potential  subjects? 

Appendix  M-I-D-l-b. 

How  will  the  major  points  covered  in 
Appendices  M-I-A  through  M-I-C  be 
disclosed  to  potential  participants  and/or 
their  parents  or  guardians  in  language  that  is 
understandable  to  them? 

Appendix  M-I-D-l-c. 

What  is  the.  length  of  time  that  potential 
participants  will  have  to  make  a  decision 
about  their  participation  in  the  study? 

Appendix  M-I-D-l-d. 

If  the  study  involves  pediatric  or  mentally 
handicapped  subjects,  how  w  ill  the  assent  of 
each  person  be  obtained?  "-^ 

Appendix  M-I-D-2.  Informed  Consent 
Document 

"Investigators  submitting  human  gene 
transfer  proposals  for  Recombinant  DNA 
Advisory  Committee  review  must  include  the 
Informed  Consent  document  as  approved  by 
the  local  Institutional  Review  Boards.  A 
separate  Informed  Consent  document  should 
be  used  for  the  gene  transfer  portion  of  a 
research  project  when  gene  transfer  is  used 
as  an  adjunct  in  the  study  of  another 
technique,  e.g.,  when  a  gene  is  used  as  a   • 
'marker'  or  to  enhance  the  power  of 
iminunotherapy  for  cancer, 

"Because  of  die  relative  novelty  of  the 
procedures  that  are  used,  the  potentially 
irreversible  consequences  of  the  procedures 
performed,  and  the  fact  that  many  of  the 
potential  risks  remain  undefined,  the" 
Informed  Consent  process  should  include  the 
following  specific  information  in  addition  to 
any  requirements  of  the  DHHS  regulations  for 
the  Protection  of  Human  Subjects  (45  CFR 
46).  Indicate  if  each  of  the  specified  items 
'  appears  iathe  Informed  Consent  document  - 
or,  if  not  included  in  the  Informed  Consent 
document,  how  those  items  will  be  presented 
to  potential  subjects.  Include  an  explanation 
if  any  of  the  following  items  are  omitted  from 
the  consent  process  or  the  Informed  Consent 
document. 

Appendix  M-I-D-2-a.  General  Requirements 
of  Human  Subjects  Research 

Appendix  M~l-D-2-a-(l).  Description/ 
purpose  of  the  study.  "The  subjects  should  U: 
provided  with  a  detailbd  explanation  in  non- 


technical language  of  the  purpose  of  the 
study  and  the  procedures  associated  with  the 
conduct  of  the  proposed  study,  including  a 
description  of  the  gene  transfer  component 

Appendix  M-l-D-2-a-(2).  A/tematii-es. 
"The  Informed  Consent  document  should 
indicate  the  availability  of  therapies  aiid  iht^ 
possibility  of  other  investigational 
laterventions  and  approaches. 

Appendix  S4-I-D-2-0-43).  Voluntary 
participation.  "The  subjects  should  be 
informed  that  participation  in  the  study  is 
voluntary  and  that  failure  to  participate  in 
the  study  or  withdrawal  of  cousent  will  not 
result  in  any  penalty  or  loss  of  benefits  to 
which  the  subjects  are  otherwise  entitled. 

Appendix  M-I~D-2-a-(^}  Benefits.  -The 
subjects  should  be  pro\'ided  with  an  accurate 
description  of  the  possible  benefits,  if  any.  of 
participating  in  the  proposed  study.  For 
studies  that  are  not  reasonably  expected  to 
provide  a  therapeutic  benefit  to  subjects,  the 
Informed  Consent  document  should  clearly 
state  that  no  direct  clinical  benefit  to  subjects 
is  expected  to  occur  as  a  result  of 
participation  in  the  study,  although 
knowledge  may  be  gained  that  may  benefit 
others. 

Appendix  M-l-D-2-a-l5).  Possible  risks, 
discomforts,  and  side  effects.  "There  should 
l)e  clear  itemization  in  the  Informed  Consent 
document  of  types  of  adverse  experiences, 
their  relative  severity,  and  their  expected 
frequencies.  For  consistency,  the  following 
dufiritions  are  suggested:  side  effects  that  arc 
listed  as  mild  should  be  ones  which  do  not 
require  a  therapeutic  intervention;  moderate 
side  effects  require  an  intervention;  and 
.severe  side  effects  are  jjotentially  fatal  or  life- 
threatening,  disabling,  or  require  prolonged 
hospitalization. 

"If  verbal  descriptors  (e.g..  "rare." 
'uncommon.'  or  'frequent')  are  used  to 
express  quantitative  information  regarding 
risk,  these  terms  should  be  explained. 

"The  Informed  Consent  document  should 
provide  information  regarding  the 
approximate  number  of  people  who  have 
previously  received  the  genetic  material 
under  study.  It  is  neces-sary  to  warn  potential 
subjects  that,  for  genetic  materials  previously 
used  in  relatively  few  or  no  humans. 
,  unforeseen  risks-are  possible,  including  ones 
that  could  be  severe. 

"The  informed  Consent  document  should 
indicate  any  possible  adverse  medical 
consequences  that  may  occur  if  the  subjects 
withdraw  froin  the  study  once  the  study  has 
started. 

Appendix  M-l-D-2-a-i6}.  Costs.  "The 
subjects  should  be  provided  with  specific: 
information  about  any  financial  costs 
associated  with  their  participation  in  ihfi' 
protocol  and  in  the  long-term  follow-up  to 
the  protocol  that  are  not  covered  by  the 
investigators  or  the  institution  involved.. 
.."Subjects  should  be  provided  an  . 
explanation  about  the  extent  to  which  they 
will  be  responsible  for  any  costs  for  medical 
Ireatracnt  required  as  a  result  of  research- 
related  injur)'. 

Appendix  M-J-D-J-b  Sfiecific 
Requirements  of  Gene  Transfer  Resejuch 

Appendix  M-l-D-2-b-i1 1  Reproductive 
considerutions.  "To  avoid  the  possibility  that 
.iny  of  the  reagents'employed  in  the  gnnp 


transfer  research  could  cause  harm  to  a  fetus/ 
child,  subjects  should  be  given  information 
concerning  possible  risks  and  the  need  for 
contraceptioB  by  males  and  females  during 
the  active  phase  of  the  study.  The  period  of 
time  for  the  use  of  contraception  should  be 
specified. 

"The  inclusion  of  pregnant  or  lactating 
women  should  be  addressed- 

Appendix  M-l-D-2-b-{2).  Long-term 
follow-up.  "To  permit  evaluation  of  long- 
term  safety  and  efficacy  of  gene  transfer,  the 
prospective. subjects  should  be  informed  that 
they  are  expected  to  cooperate  in  long-term 
follow-up  that  extends  beyond  the  active 
pha.se  of  the  study.  The  Informed  Consent 
document  should  include  a  list  of  persons 
who  can  be  contacted  in  the  event  that 
questions  arise  during  the  follow-up  period 
"The  principal  investigator  should  request 
that  subjects  continue  to  provide  a  current 
address  and  telephone  number. 

"The  subjects  should  be  informed  that  any 
significant  findings  resulting  from  the  studv 
will  be  made  known  in  a  timely  manner  to 
them  and/or  their  parent  or  guardian 
including  new  information  about  the 
experimental  procedure,  the  harms  and 
benefits  experienced  by  other  individuals 
involved  in  the  study,  and  any  long-term 
effects  that  have  been  observed. 

-Appendix  M-!-D-2-b-(3).  Request  for 
autopsy.  "To  obtain  vital  information  about 
the  safety  and  efficacy  of  gene  transfer, 
autopsies  are  to  be  performed,  if  feasible. 
Subjects  should  be  informed  that  at  the  time 
of  death,  no  matter  what  the  cause, 
permission  for  any  autopsy  will  be  requested 
of  their  families.  Subjects  should  be  asked  to 
advise  their  families  of  the  request  and  of  its 
scientific  and  medical  importance. 

Appendix  M-I-iy-2-b-{4).  Interest  of  the 
media  and  others  in  the  research.  "To  alert 
subjects  that  others  may  have  an  interest  in 
the  innovative  character  of  the  protocol  and 
in  the  status  of  the  treated  subjects,  the 
subjects  should  be  informed  of  the  following: 
(i)  that  the  institution  and  investigators  will 
make  efforts  to  provide  protection  from  the 
media  in  an  effort  to  protect  the  participants' 
privacy,  and  (ii)  that  representatives  of 
applicable  Federal  agencies  (e.g..  the 
National  Institutes  of  Health  and  the  F(X)d 
and  Drug  Administration),  representatives  «f 
collaborating  institutions,  vector  suppliers, 
etc..  will  have  access  to  the  subjects'  medicul 
records." 

I  accept  this  recommendation,  and 
AppendixM-I-D,  Informed  Consent,  of  the 
NIH  Guidelines  will  be  added  accordingly 

B.  Amendment  to  Appendix  M-VI  of  the 
N7H  Guidelines  Regarding  Procedures  to 
be  Followed  for  Expedited  Reiiew  of 
Single  Patient  Human  Gene  Transfer 
Experiments 

On  April  29,  1994,  Dr.  Nelson  Wivel 
of  the  CMiice  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health. 
Bethesda,  Maryland,  requested  that 
Appendix  M-VI,  Procedures  to  be 
Followed  for  Expedited  Review  of 
Single  Patient  Human  Gene  Transfer 
Experiments,  be  amended  to  clarify 
submission  requirements. 


The  Procedures  to  be  Followed  for 
Expedited  Review  of  Single  Patient 
Human  Gene  Transfer  Experiments 
currently  reads: 

■Appendix  M-VI-D.  Regardless  of  the 
method  of  review,  the  Points  to 
Consider  is  the  standard  of  re\-iew  for 
all  gene  transfer  protocols." 

The  proposed  amendment  reads: 

"Appendix  M-VI-D.  Regardless  of  the 
method  of  review,  the  Points  to 
Consider  is  the  standard  of  re\ievv  for 
all  gene  transfer  protocols;  therefore, 
submission  of  the  response  to  the  Points 
to  Consider  is  required." 

The  proposed  amendment  was 
reviewed  by  the  Recombinant  DNA 
Advisory  Committee  during  the  June  9- 
10. 1994.  meeting.  The  Recombinant 
DN.^  Advisory  Committee  approx-ed  a 
motion  to  accept  the  proposed 
amendment  to  Appendix  M-VI. 
Procedures  to  be  Followed  for 
Expedited  Review  of  Single  Patient 
Human  Gene  Transfer  Experiments,  by 
a  vote  of  13  in  favor,  0  opposed,  and  no 
abstentions. 

I  accept  this  recommendation,  and 
Appendix  M-VI.  Procedures  to  be 
Followed  for  Expedited  Review  of 
Single  Patient  Human  Gene  Transfer 
Experiments,  of  the  NIH  Guidelines  will 
be  amended  accordingly. 

C.  Deletion  of  Appendix  L  of  the  \'IH 
Guidelines  Regarding  Release  into  the 
Environment 

On  April  29.  1994.  Dr.  Nelson  Wivel 
of  the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health. 
Bethesda.  Maryland,  requested  that 
Appendix  L.  Release  into  the 
Environment  of  Certain  Plants,  be 
deleted  from  the  NIH  Guidelines  base<l 
on  the  following;  (1)  Section  I  of  the 
NIH  Guidelines  allows  experiments  to 
proceed  that  are  reviewed  and  approved 
by  another  Federal  agency  that  has 
jurisdiction  for  re\iew  and  approval 
without  the  necessitv  for  NIH  review  or 
approval  (52  FR  31849);  (2)  the 
Recombinant  DNA  Ad\-isor>'  Committee 
has  not  rexiewed  any  deliberate  release 
exl^riment  involving  recombinant  DNA 
since  1984;  (3)  at  its  May  30-31.  1991. 
meeting,  the  Recombinant  DNA 
Advisory  Committee  recommended  that 
Section  III-A-2  be  deleted  from  the  NIH 
Guidelines;  and  (4)  experiments 
involving  deliberate  release  into  the 
environment  are  currently  reviewed 
uithin  the  framework  of  existing 
Federal  regulations,  as  administered  by 
the  Environmental  Protection  Agency 
and  the  U.S.  Department  of  Agriculture. 

Section  I  of  the  NIH  GuideUnes  was 
amended  on  August  24,  1987.  such  that 
any  recombinant  DNA  experiiueiit 
(other  than  human  gene  transfer)  may 
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microorganisms  (including  viruses), 
rearrangements  and  amplifications 
within  a  single  genome.  Rearrangements 
involving  the  introduction  of  DNA  from 
different  strains  of  the  same  species 
would  not  be  covered  by  this 
exemption." 

Based  on  these  amendments  to  the 
NIH  Guidelines,  that  have  previously 
been  recommended  by  the  Recombinant 
DNA  Advisory  Committee,  and  the  fact 
that  the  principles  of  planned 
introduction  are  now  in  place  which 
provide  a  risk-assessment  method  by 
other  Federal  regulatory  agencies,  the 
Office  of  Recombinant  DNA  Activities 
requests  that  Appendix  L  be  deleted 
from  the  NIH  Guidelines. 

Appendix  L  will  be  deleted  as 
follows: 

Appendix  L.  Release  into  the  Environment  ol' 
Certain  Plants 

Appendix  L-l.  Cenoml  Infonvation 

Appendix  L  specifies  conditions  under 
which  certain  plants  as  specified  below,  may 
he  approved  for  release  into  the  environment. 
Experiments  in  this  category  cannot  be 
initiated  without  submission  of  relevant 
information  on  the  proposed  experiment  to 
NIH,  review  by  the  RAC  Plant  Sulxrommittee, 
and  specific  approval  by  the  NIH  Director. 
Such  exfieriments  also  require  the  approval 
of  the  Institutional  Biosafety  Committee 
before  initiation. 

Appendix  L-II.  Criteria  Allowing  Review  by 
the  RAC  Plant  Subcommittee  Without  the 
Requirement  for  Full  RAC  Review 

"In  consultation  with  the  R.^C  Plant 
Subcommittee  and  without  the  requirement 
for  full  RAC  review  (Institutional  Biosafety 
Committee  review  and  approval  is 
nece.ssary),  NIH/ORDA  may  approve  I  he 
growing  of  plants  containing  re<;ombinant  ' 
DNA  in  the  field  under  the  following 
conditions:  (i)  the  plant  species  is  a 
cultivated  crop  of  a  genus  tliat  has  nq  species" 
known  to  be  a  noxious  weed;  (ii)  the 
introduced  DNA  consists  of  well- 
characterized  genes  containing  no  sequences 
harmful  to  humans,  animals,  or  plants;  (iii) 
the  vector  consists  of  DNA  from  exempt  host- 
vector  systems  (see  Appendix  C),  from  plants 
of  the  same  or  closely  related  species,  from  • 
nonpathogenic  prokaryotes  or  nonpathogenic 
lower  eukaryotic  plants,  from  plant 
pathogens  only  if  sequences  resulting  in 
production  of  disease  symptoms  have  been 
deleted,  or  chimeric  vectors  constructed  from 
sequences  of  exempt  host-vector  systems  (see 
Appendix  C)  or  from  sequences  from  plant 
pathogens  in  which  the  disease  symptoms 
have  bieen  deleted.  The  DNA  may  be 
introduced  by  any  suitable  method.  If 
sequences  resulting  in  production  of  disease 
symptoms  are  retained  for  purposes  of 
introducing  the  DNA  into  the  plant, 
gieenhouse-grown  plants  must  be  shown  to 
be  free  of  such  sequences  before  such  plants, 
their  derivatives,  or  seed  can  be  used  in  field 
tests;  (iv)  plants  are  grown  in  controlled 
access  fields  under  specified  conditions 
appropriate  for  the  plant  under  study  and  the 


geographical  location.  Such  conditions 
should  include  provisions  for  using  good 
cultural  and  jjest  control  practices,  for 
physical  isolation  from  plants  of  the  same 
species  outside  of  the  experimental  plot  in 
accordance  with  pollination  characteristics  oI 
the  species,  and  the  prevention  of  plants 
containing  recombinant  DNA  from  becoming 
established  in  the  environment.  Review  by 
the  Institutional  Biosafety  Committee  should 
include  an  appraisal  by  scientists 
knowledgeable  of  the  crop,  its  produt  tion 
practices,  and  the  local  geographical 
conditions.  Procedures  for  assessing 
alterations  in  and  the  spread  of  organisms 
containing  recombinant  DNA  must  be   . 
developed.  The  results  of  the  outlined-tests 
must  be  submitted  for  review  and  approval 
by  the  Institutional  Biosafety  Committee. 
Copies  of  such  results  must  be  submitted  !o 
the  Officeof  Recombinant  DNft  Activities, 
National  Institutes  of  Health,  Building  31, 
Room  4B11,  Bethesda,  Maryland  20802.  (301) 
496-9838." 

The  proposed  amendment  was 
reviewed  by  the  Recombinant  DNA 
Advisory  Committee  during  its  June  'J- 
10, 1994,  meeting.  The  Recombinant 
DNA  Advisory  Committee  approved  a 
motion  to  accept  the  deletion  of 
Appendix  L,  Regarding  Release  into  the 
Environment,  by  a  vote  of  13  in  favor, 
0  opposed,  and  no  abstentions. 

I  accept  this  recommendation,  and 
Appendix  L,  Regarding  Release  into  the 
Environment,  of  the  NIH  Guidelines  will  Im* 
deleted  TKcordingly. 

II.  Summary  of  Actions 

A.  Amendment  to  Appendix  M-l-D  of 
the  NIH  Guidelines  Regarding  Informed 
Consent  for  Human  Gene  Transfer 
Protocols  -       - 

Appendix  M-I-D  will  road  as  follows: 

Appendix  M-I-D.  Informed  Consent 

In  accordance  with  the  requirements  oi 
DHHS  regulations  for  the  Protection  of 
Human  Subjects  (45  CFR  Part  46), 
investigators  should  indicate  how  suhji-c  Is     ' 
will  be  informed  about  the  proposed  study 
and  the  manner  in  which  their  consent  wiil 
be  solicited.  They  should  also  indicate  how 
the  Informed  Consent  document  makes  clear 
the  special  requirements  of  gene  transfer . 
research. 

Appendix  M-l-D-1.  Cnmnuinicalion  About, 
the  Study  to  Potential  Participants 

Appendix  M-I-D-1-a 

VVhii;h  members  of  the  research  groiip  niui/ 
or  institution  will  be  responsible  for 
contacting  potential  participants  and  for 
describing  the  study  to  them?  What 
procedures  will  be  used  to  avoid  possible 
conflicts  of  interest  if  the  investigator  is  also 
providing  medical  care  to  potential  suhjeiis' 

Appendix  M-I-D-l-b 

How  will  the  major  points  covered  in 
Appendices  M-I-A  through  M-I-C  be 
disclosed  to  potential  participants  and/or 
their  parents  or  guardians  in  language  thui  iv 
understandable  tolhem? 
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Appendix  M-I-D-l-c 

What  is  the  length  of  time  that  potential 
participants  will  have  to  make  a  decision 
about  their  participation  in  the  study? 
Appendix  M-l-D-l-d 

If  the  study  involves  pediatric  or  mentally 
handicapped  subjects,  how  will  the  assent  of 
each  person  be  obtained? 

Appendix  M-I-D-2.  Informed  Consent 
Document 

"Investigators  submitting  human  gene 
transfer  proposals  for  Recombinant  DNA 
Advisory  Committee  review  must  include  the 
Informed  Consent  document  as  approved  by 
the  local  Institutional  Review  Boards.  A 
separate  Informed  Consent  document  should 
be  used  for  the  gene  transfer  portion  of  a 
research  project  when  gene  transfer  is  used 
as  an  adjunct  in  the  study  of  another 
technique,  e.g.,  when  a  gene  is  used  as  a 
"marker"  or  to  enhance  the  power  of 
immunotherapy  for  cancer. 

"Because  of  the  relative  novelty  of  the 
procedures  that  are  used,  the  potentially 
irreversible  consequences  of  the  procedures 
performed,  and  the  fact  that  many  of  the 
potential  risks  remain  undefined,  the 
Informed  Consent  document  should  include 
the  following  specific  information  in 
addition  to  any  requirements  of  the  DHHS 
regulations  for  the  Protection  of  Human 
Subjects  (45  CFR  46).  Indicate  if  each  of  the 
specified  items  appears  in  the  Informed 
Consent  document  or,  if  not  included  inihe 
Informed  Consent  document,  how  those 
items  will  be  presented  to  potential  subjiects. 
Include  an  explanation  if  any  of  the 
following  items  are  omitted  from  the  consent 
process  or  the  Informed  Consent  dcfcument. 

Appendix  M-I-D-2-a.  General  Requirements 
of  Human  Subjects  Research 

Appendix  M-I-I>-2-a-(l).  Description/ 
Purpose  of  the  Study 

'"The  subjects  should  be  provided  with  a 
detailed  explanation  in  non-technical 
language  of  the  purpose  of  the  study  and  the 
procedures  associated  with  the  conduct  of 
the  proposed  study,  including  a  description 
of  the  gene  transfer  component. 

Appendix  M-I-D-2-a-(2).  Alternatives 

'"The  Informed  Consent  document  should, 
indicate  the  availability  of  therapies  and  the 
possibility  of  other  investigational 
interventions  and  approaches. 

Appendix  M-I-D-2-a-(3).  Voluntary 
Participation 

"The  subjects  should  be  informed  that 
participation  in  the  study  is  voluntary  and 
that  failure  to  participate  in  the  study  or 
withdrawal  of  consent  will  not  result  in  any 
penalty  or  loss  of  benefits  to  which  the 
subjects  are  otherwise  entitled. 

Appendix  M-I-D-2-a-(4).  Benefits 

"The  subjects  should  be  provided  with  an 
accurate  description  of  the  possible  benefits, 
if  any,  of  participating  in  the  proposed  study. 
For  studies  that  are  not  reasonably  exp>ected 
to  provide  a  therapeutic  benefit  to  subjects, 
the  Informed  Consent  document  should 
clearly  state  that  no  direct  clinical  benefit  to 
subjects  is  expected  to  occur  as  a  result  of 


participation  in  the  study,  although 
knowledge  may  be  gained  that  may  benefit 
others. 

Appendix  M-I-D-2-a-(5).  Possible  Risks, 
Discomforts,  and  Side  Effects 

"There  should  be  clear  itemization  in  the 
Informed  Consent  document  of  types  of 
adverse  experiences,  their  relative  severity, 
and  their  expected  frequencies.  For 
consistency,  the  following  definitions  are 
suggested:  side  effects  that  are  listed  as  mild 
should  be  ones  which  do  not  require  a 
therapeutic  intervention;  moderate  side 
effects  require  an  intervention;  and  severe 
side  effects  are  potentially  fatal  or  life- 
threatening,  disabling,  or  require  prolonged 
hospitalization. 

"If  verbal  descriptors  (e.g.,  "rare." 
'uncommon.'  or  'friequent')  are  used  to 
express  quantitative  information  regarding 
risk,  these  terms  should  be  explained. 

"The  Informed  Consent  document  should 
provide  information  regarding  the 
approximate  number  of  people  who  have 
previously  received  the  genetic  material 
under  study.  It  is  necessary  to  warn  potential 
subjects  that,  for  genetic  materials  previously 
used  in  relatively  few  or  no  humans, 
unforeseen  risks  are  possible,  including  ones 
that  could  be  severe. 

"The  Informed  Consent  document  should 
indicate  any  possible  adverse  medical 
consequences  that  may  occur  if  the  subjects 
withdraw  from  the  study  once  the  study  has 
started. 

Appendix  M-I-I>-2-a-(6).  Costs 

"The  subjects  should  be  provided  with 
sjDecific  information  about  any  financial  costs 
associated  with  their  participation  in  the 
protocol  and  in  the  long-term  follow-up  to 
the  protocol  that  are  not  covered  by  the 
investigators  or  the  institution  involved. 

"Subjects  should  be  provided  an 
explanation  about  the  extent  to  which  they 
will  be  responsible  for  any  costs  for  medical 
treatment  required  as  a  result  of  research- 
related  injury. 

Appendix  M-I-D-2-b.  Specific  Requirements 
of  Gene  Transfer  Research 

Appendix  M-I-I>-2-b-(l).  Reproductive 
Considerations 

"To  avoid  the  possibility  that  any  of  the 
reagents  employed  in  the  gene  transfer 
research  could  cause  harm  to  a  fetus/child, 
subjects  should  be  given  information 
concerning  possible  risks  and  the  need  for 
contraception  by  males  and  females  during 
the  active  phase  of  the  study.  The  period  of 
time  for  the  use  of  contraception  should  be 
specified. 

"The  inclusion  of  pregnant  or  lactating 
women  should  be  addressed. 

Appendix  M-I-D-2-b-(2).  Long-Term 
Follow-Up 

"To  permit  evaluatfon  of  long-term  safety 
and  efficacy  of  gene  transfer,  the  prosf)ective 
subjects  should  be  informed  that  they  are 
expected  to  cooperate  in  long-term  follow-up 
that  extends  beyond  the  active  phase  of  the 
study.  The  Informed  Consent  document 
should  include  a  list  of  (>ersons  who  can  be 
contacted  in  the  event  that  questions  arise 
during  the  follow-up  period.  The  principal 


investigator  should  request  that  subjects 
continue  to  provide  a  current  address  and 
telephone  number. 

"The  subjects  should  be  informed  that  any 
significant  findings  resulting  from  the  study 
will  be  made  known  in  a  timely  manner  to 
them  and/or  their  parent  or  guardian 
including  new  information  about  the 
experimental  procedure,  the  harms  and 
benefits  experienced  by  other  individuals 
involved  in  the  study,  and  any  long-term 
effects  that  have  been  obser\'ed. 

Appendix  M-I-D-2-b-(3).  Request  for 
Autopsy 

"To  obtain  vital  information  about  the 
safety  and  efficacy  of  gene  transfer,  subjects 
should  be  informed  that  at  the  time  of  death, 
no  matter  what  the  cause,  permission  for  an 
autopsy  will  be  requested  of  their  families. 
Subjects  should  be  asked  to  advise  their 
families  of  the  request  and  of  its  scientific 
and  medical  importance. 

Appendix  M-I-D-2-b-(4).  Interest  of  the 
Media  and  Others  in  the  Research 

"To  alert  subjects  that  others  may  have  an 
interest  in  the  innovative  character  of  the 
protocol  and  in  the  status  of  the  treated 
subjects,  the  subjects  should  be  informed  of 
the  following:  (i)  that  the  institution  and 
investigators  will  make  efforts  to  provide 
protection  from  the  media  in  an  effort  to 
protect  the  participants'  privacy,  and  (ii)  that 
representatives  of  applicable  Federal 
agencies  (e.g.,  the  National  Institutes  of 
Health  and  the  Food  and  Drug 
Administration),  representatives  of 
collaborating  institutions,  vector  suppliers, 
etc.,  will  have  access  to  the  subjects'  medical 
records." 

B.  Amendment  to  Appendix  M-VI  of  the 
NIH  Guidelines  Regarding  Procedures  to 
be  Followed  for  Expedited  Review  of 
Single  Patient  Human  Gene  Transfer 
Experiments 

Appendix  M-VI,  Procedures  to  be 
Followed  for  Expedited  Review  of 
Single  Patient  Human  Gene  Transfer 
Experiments,  will  read  as  follows: 

"Appendix  M-VI-D.  Regardless  of  the 
method  of  review,  the  Points  to 
Consider  is  the  standard  of  review  for 
all  gene  transfer  protocols;  therefore, 
submission  of  the  Points  to  Consider  is 
required." 

C.  Deletion  of  Appendix  L  of  the  NJH 
Guidelines  Regarding  Release  into  the 
Environment 

Appendix  L.  Release  into  the 
Environment  of  Certain  Plants,  be 
deleted  in  full:  To  see  the  fiiU  text  of 
Appendix  L,  reference  the  background 
information  and  decisions  on  actions 
under  the  NIH  Guidelines  (Section  I-C). 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
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in  its  ann  mncements  the  number  and 
title  of  ail  }cted  individual  programs  for 
the  guidaj  ice  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  ivery  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  <  etermined  to  be  not  cost 
effective  ( r  in  the  public  interest  to 
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attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 


readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 

Assistance  are  affected. 

EFFECTIVE  DATE:  July  28,  1994. 
HaroM  Vannus, 

Director,  National  Institutes  of  Health. 
|FR  Doc.  94-19078  Filed  8-»-94;  8:45  am] 
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34  CFR  Part  388 

State  Vocational  Rehabilitation  Unit  In- 
Service  Training;  Final  Rule 
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DEPARTMOrr  OF  EDUCATION 

34  CFR  Pari  388 
RIN  1820-AB^4 

State  Vocational  Rehabilitation  Unit  In- 
Service  Training 

agency:  Deoartment  of  Education. 
ACTION:  Fini  regulations. 

summary:  The  Secretary  amends  the 
regulations  loveming  the  State 
Vocational  Rehabilitation  Unit  In- 
Service  Training  program.  The 
regulations  ire  needed  to  implement 
changes  maie  by  the  Rehabilitation  Act 
Amendment  of  1992.  These  final 
regulations  incorporate  new  statutory 
requirementis,  reference  changes  in 
Education  Etepartment  General 
Administrat  ve  Regulations,  incorporate 
new  phrase<  logy  from  the  Act,  limit 
eligibility  ta  designated  State  agencies, 
and  provide  funding  allocation 
information 

EFFECTIVE  0>  TE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  tali  es  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regula  ions,  call  or  write  the 
Department  of  Education  contact 
person.  A  ddcument  announcing  the 
effective  dat  3  will  be  published  in  the 
Federal  Reg  ister. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mena,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  S.W., 
Room  3422  Bwitzer  Building. 
Washington^  DC.  20202-2649. 
Telephone  (202)  205-9400.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  ajn.  and  8 
p.m.,  Easter  i  time,  Monday  through 
Friday. 

SUPPt.EMENTkRY  INFORMATION:  These 
regulations  Implement  changes  to  the 
State  Vocatipnal  Rehabilitation  Unit  In- 
Service  Training  program  made  to  the 
RehabiUtatiin  Act  of  1973  (the  Act)  by 
the  Rehabilitation  Act  Amendments  of 
endments).  Pub.  L  102- 
October  29, 1992. 

supports  the  National 
1  that,  by  the  year  2000. 
erican  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  anjd  exercise  Uie  rights  and 
responsibilities  of  citizenship.  The 
Department!  supports  a  variety  of 
training  activities  for  vocational 
rehabilitatic  n  personnel  so  that  they 
may  assist  i  idividuals  with  disabilities 
in  gaining  the  knowledge  and  skills  to 


1992  (the 
569,  enactei 

Thispr 
Education 
every  adult 


obtain  employment  and  compete  in  a 
global  economy. 

On  May  9, 1994.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  State 
Vocational  Rehabilitation  Unit  In- 
Service  Training  program  in  the  Federal 
Register  (59  FR  24000).  The  major 
issues  related  to  this  program  are 
discussed  in  the  preamble  to  the  NPRM. 
Significant  changes  resulting  from 
public  comment  since  pubUcation  of  the 
NPRM  include —  (1)  eliminating  the 
separate  minimiun  share  for  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau;  (2) 
removing  the  requirement  for  an  annual 
comprehensive  needs  assessment;  (3) 
deleting  the  requirement  that  distance 
learning  be  in  connection  with  a 
training  course;  and  (4)  deleting  the 
requirement  that  distance  education  for 
rehabilitation  workers  occur  at 
individual  job  sites. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  16  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Other  substantive  issues  are  discussed 
imder  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes  are  not  addressed. 

Minimum  Share  and  Matching 
Considerations  (§§  388.21(a)  and 
388.30) 

Comments:  Five  commenters 
suggested  deleting  §  388.21(a)(4),  which 
provides  a  minimimi  share  of  not  less 
than  one-eighth  of  one  percent  of  the 
amounts  made  available  for  in-service 
training  to  Guam.  American  Samoa,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Republic  of  Palau.  The  commenters 
believe  agencies  in  the  territories,  some 
of  which  have  as  many  employees  as 
small  designated  State  agencies,  should 
receive  the  same  minimum  share  of  not 
less  than  one-third  of  one  percent  of  the 
amounts  made  available  for  the  fiscal 
year  as  provided  in  §  388.21(a)(3)  to 
small  agencies. 

Discussion:  The  Secretary  agrees  that 
the  same  minimum  share  provided  to 
small  designated  State  agencies  is 
appropriate  for  the  specified  territories. 
The  Secretary  also  notes  that  the 
territories  are  eligible  to  compete  for  the 
remaining  funds  to  be  allocated  based 


on  the  quality  of  the  application  as 
determined  by  competitive  reviews 
conducted  by  the  Department  using  the 
selection  criteria  in  §  388.20  and  the 
priorities  in  §  388.22. 

Changes:  A  revision  has  been  made  to 
§  388.21(a]  by  deleting  paragraph  (4)  so 
that  all  grant  recipients  receive  the  same 
minimum  share  of  the  sums  made 
available  for  in-service  training  for  the 
fiscal  year.  A  revision  of  §  388.30, 
deleting  paragraph  (c),  which  provides 
special  matching  considerations  for  the 
territories,  also  has  been  made  in  the 
final  regulations. 

Program  Purpose  (§  388.1) 

Comments;  Two  commenters 
requested  definitions  for  the  terms  . 
"succession  planning"  and  "capacity 
building"  used  in  §  388.1. 

Discussion:  The  Secretary  notes  that 
these  terms  are  foimd  in  the  statute,  but 
are  optional  for  State  agencies  to 
address  in  their  in-service  training. 
There  are  alternative  ways  to  address 
these  concepts,  and  the  Secretary 
prefers  not  to  define  them,  thus  leaving 
the  widest  possible  discretion  to  State 
agencies. 

Changes:  None. 

Comment:  A  commenter  observed  that 
§  388.1  should  be  revised,  and  the 
regulations  changed  throughout,  to 
emphasize  human  resource 
development  in  place  of  training.  Peer 
reviewers  should  be  oriented  to  human 
resource  development  prior  to  their 
service  as  reviewers. 

Discussion:  The  Secretary  agrees  that 
the  term  human  resource  development 
is  descriptive  of  many  appropriate 
activities  under  this  program.  However, 
the  Rehabilitation  Act  of  1973,  as 
amended,  uses  the  term  "in-service 
training,"  so  that  term  is  used  in  the 
regulations. 

Changes:  None. 

Annual  Needs  Assessment 
(§388.20(a)(2)(iii)) 

Comments:  Three  commenters 
addressed  the  requirement  in 
§  388.20(a)(2)(iii)  for  an  annual  needs 
assessment  of  in-service  training  needs. 
The  commenters  beUeve  an  annual 
assessment  is  not  necessary  and 
recommend  a  comprehensive  needs 
assessment  every  three  years  and  a  less 
comprehensive  review  annually. 

Discussion:  Although  an  assessment 
must  be  conducted  during  the  course  of 
the  project  period,  the  Secretary  agrees 
that  a  comprehensive  assessment  is  not 
needed  annually. 

Changes:  A  revision,  deleting  the 
word  "annual,"  has  been  made  to 
§  388.20(a)(2)(iii)  in  the  final 
regulations. 


Project  Length 

Comments:  Three  conunenters  noted 
that  the  regulations  do  not  specify  the 
length  of  projects.  Recommendations  of 
project  periods  of  36  and  60  months 
were  made. 

Discussion:  The  Secretary  notes  that 
regulations  usually  do  not  specify 
project  duration  and  instead  leave 
flexibility  for  the  Secretary  to  determine 
an  appropriate  project  period  each  time 
a  competition  is  announced. 

C/jo/jges;  None. 

Allowable  Costs  (§  388^1(d)) 

Comment:  A  commenter  asked  that 
the  phrase  "in  cormection  with  a 
distance  learning  training  course"  be 
dropped  from  the  description  of 
allowable  telecommunications  and 
technology  fees  in  §388. 31(d). 

Discussion:  The  Secretary  agrees  that 
distance  learning  may  include  valuable 
in-service  training  activities,  such  as  a 
lecture  or  technology  demonstration, 
that  are  not  part  of  a  training  course. 

Changes:  Section  388.31(d)  has  been 
revised  by  deleting  the  words  "in 
connection  with  a  distance  learning 
training  course." 

Distance  Education  Priority 
(§388^2(b)(2)) 

Comment:  A  commenter  noted  that  it 
was  an  imnecessary  limitation  to  require 
that  distance  education  for 
rehabilitation  workers  be  at  their  job 
sites  as  stated  in  §  388.22(b)(2).  The 
commenter  noted  that  it  may  be 
necessary  or  efficient  for  an  agency  to 
gather  a  group  of  employees  at  a  central 
location  removed  from  individual 
offices  for  distance  education. 

Discussion:  The  Secretary  agrees  that 
there  is  no  compelling  reason  to  require 
in  this  priority  that  training  occur  at  an 
individual  job  site. 

Changes:  Section  388.22(b)(2)  has 
been  revised  by  deleting  the  words  "at 
their  job  sites." 

Comment  A  commenter 
recommended  dropping  the  priority  in 
§  388.22(b)(2)  for  distance  education  on . 
the  grounds  that  there  is  no  evidence 
that  distance  education  produces  better 
results  at  less  cost. 

Discussion:  TTie  Secretary  believes 
that  distance  education  is  needed  in 
some  States  and  wants  to  ensure  that  a 
mechanism  exists  to  demonstrate 
innovative  approaches  to  learning. 

Changes:  None. 

Enhanced  Employment  Outcomes  for 
Specific  Populations  Priority 
(§388.22(bK3)) 

Comment:  A  commenter  requested 
rlarification  of  the  heading  for 
<J  388.22(b)(3),  which  refers  to  "specific 


populations"  although  the  text  that 
follows  refers  to  "all  individuals  or 
specified  groups." 

Discussion:  The  Secretary  believes 
that  it  is  up  to  the  State  agency  to 
determine  whether  in-service  training  to 
improve  emplo)rment  outcomes  will  be 
targeted  narrowly  or  broadly.  Activities 
directed  to  improving  employment 
outcomes  for  all  population  groups  or 
for  a  specific  target  group  are  permitted 
under  this  priority. 

Changes:  None. 

General 

Comment:  A  commenter  observed  that 
the  NPRM  retains  most  of  the  language 
in  the  current  regulations  and  does  not 
accurately  reflect  the  Rehabilitation  Act 
Amendments  of  1992  (the  1992 
Amendments),  particularly  provisions 
related  to  State  and  strategic  plans. 

Discussion:  The  Secretary  befieves 
that  extensive  changes  have  been 
proposed  in  the  current  regulations  and 
is  confident  that  all  requirements  in  the 
1992  Amendments  have  been 
implemented. 

Changes:  None. 

Priorities  (§  388.22) 

Comments:  Two  commenters 
supported  reserving  a  portion  of  funds 
for  priorities,  but  believe  this  reserve 
should  be  divided  between  priorities 
based  on  need  and  priorities  based  on 
responsiveness  or  quality  of  the 
application  and  innovative  approaches. 

Discussion:  The  Secretary  believes 
that  the  three  priorities  listed  in  the 
proposed  regulations  address  significant 
needs  of  State  agencies  and  that  no 
further  division  of  the  priorities  into 
categories  is  needed. 

Changes:  None. 

Comment:  Regarding  §  388.22,  which 
sets  the  Secretary's  priorities,  a 
commenter  asked  if  an  application  that 
addresses  issues  or  activities  other  than 
the  three  priorities  listed  can  be  eligible 
for  quality  funds. 

Discussion:  The  Secretary  responds 
that  only  applications  that  respond  to 
the  priorities  already  identified  by  the 
Secretary  in  the  regulations  for  this 
program  or  priorities  established 
through  future  rulemaking  will  be 
considered  when  allocating  the  quality 
funds. 

Changes:  None. 

Basic  State  Agency  Award  Formula 
(§388.21) 

Comments:  Four  commenters  objected 
to  the  proposed  formula  in  §  388.21 
whereby  80  percent  of  the  funds 
available  would  be  distributed  based  on 
the  number  of  staff  and  20  percent  of  the 
funds  available  would  be  distributed 


based  on  quality.  They  believe  that  the 
split  penahzes  States  vrith  small 
populations  with  limited  capacity  to 
write  grants.  In  the  commenters'  view, 
the  distribution  does  not  take  into 
account  extra  travel  cosU  in  a  State  with 
a  large  geographic  area,  and  a 
commenter  suggested  increasing  the 
small  State  agency  minimum  share. 

Discussion:  The  Secretary  beUeves 
that  the  proposed  formula  maximizes 
the  amount  of  funds  available  for  basic 
awards  while  ensuring  that  a  reasonable 
amount  is  available  for  small  agencies 
and  for  the  Secretary's  priorities. 

Changes:  None. 

Comment:  A  commenter  noted  that 
§  388.21  does  not  state  what  the 
minimum  score  is  that  an  applicant 
must  receive  in  order  for  its  application 
to  be  approved  by  the  Secretary  or  how 
it  is  to  be  computed. 

Discussion:  In  ordw  to  make  funding 
decisions,  the  Secretary  sets  a  minimum 
score  for  each  competition  after  all 
applications  have  been  reviewed.  The 
minimum  score  will  be  computed 
through  an  analjrsis  of  all  reviewed 
applications  to  determine  those  that  are 
in  the  fundable  range. 

Changes:  None. 

Selection  Criteria  (§  388.20) 

Comments:  Two  commenters 
recommended  deleting  §  388.20(f)(l)(ii) 
of  the  evaluation  selection  criteria  that 
would  judge  in-service  training 
outcomes  by  the  extent  to  which 
training  results  in  improved  individual 
competency  through  licensure, 
certification,  or  award  of  academic 
degrees  or  certificates.  The  commenters 
believe  in-service  training  to  be  short- 
term  and  job-basod;  therefore,  reference 
to  improved  individual  competency 
through  degree-based  programs  should 
be  dropped. 

Discussion:  The  Secretary  believes 
that,  in  response  to  the  need  to  increase 
the  number  of  qualified  rehabilitation 
persoimel.  academic  outccxnes  must  be 
included  among  the  measures  of  in- 
service  training  programs. 

Changes:  None. 

Reviewers'  Qualifications 

Comments:  Three  commenters 
observed  that  reviewers  for  in-service 
proposals  should  be'well  qualified, 
represent  diverse  populations,  and  be 
identified  by  name  and  program 
affiliation  after  the  review  is  completed. 
They  commented  that  all  applicants 
should  receive  reviewer  comments. 

Discussion:  The  Secretary  agrees  that 
reviewers  must  be  qualified  and 
representative  of  the  diverse 
populations  and  agencies  assisted 
through  in-service  training.  The 
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Secretary  does  bake  summary 
information  available  on  characteristics 
of  reviewers  buk  believes  the  specific 
reviewers  of  proposals  should  remain 
anonymous.  All  applicants  are  provided 
with  the  reviewer  comments  on  their 
applications  wl  len  the  review  is 
completed. 

Changes:  Noi  le. 
Intergovemmef  tal  Review 


This  prograir 
requirements  o 
and  the 

The  objective  o 
to  foster  an  in 
partnership  anc 
by  relying  on 
State  and  local 
coordination 
Federal  financial 


is  subject  to  the 
Executive  Order  12372 
regulations  in  34  CFR  Part  79. 
'  the  Executive  Order  is 
te  rgovemmental 

strengthened  federalism 
pk)cesses  developed  by 
jovemments  for 
review  of  proposed 
assistance. 


ar  d 


In  accordanci  i 
document  is  intended 
notification  of 
plans  and  actiohs 

List  of  Subjects 


Grant 
service  training , 
recordkeeping 
rehabilitation. 


lUrit 


(Catalog  of  Federi  1 
Number  84.265. 
Rehabilitation 

Dated:  August 
Judith  E.  Heuma^ 

Assistant  Secreta  yfi 
Rehabilitative 


<  Sei  V 


with  the  order,  this 
to  provide  early 
Department's  specific 
for  this  program. 

in  34  CFR  Part  388 


prograiiis — ed 


ucation,  In- 
Reporting  and 
1  equirements.  Vocational 


Domestic  Assistance 
$tate  Vocational 

In-Service  Training) 
1994. 


br  Special  Education  and 
ices. 


The  Secretar]  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  388  to  reac  as  follows: 
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Subpart  D— What  Conditions  Must  be  Met 
After  an  Award? 

388.30  What  are  the  matching 
requirements? 

388.31  What  are  the  allowable  costs? 

Authority:  29  U.S.C.  711(c)  and  774,  unless 
otherwise  noted. 

Subpart  A— General 

§  388.1    What  is  the  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
program? 

This  program  is  designed  to  support 
projects  for  training  State  vocational 
rehabilitation  unit  personnel  in  program 
areas  essential  to  the  effective 
management  of  the  unit's  program  of 
vocational  rehabilitation  services  or  in 
skill  areas  tliat  will  enable  staff 
personnel  to  improve  their  ability  to 
provide  vocational  rehabilitation 
services  leading  to  employment 
outcomes  for  individuals  with 
disabilities.  The  State  Vocational 
Rehabihtation  Unit  In-Service  Training 
program  responds  to  needs  identified  in 
the  comprehensive  system  of  personnel 
development  in  section  101(a)(7)  of  the 
Act.  The  program  may  include  training 
designed — 

(a)  To  address  recruitment  and 
retention  of  qualified  rehabilitation 
professionals; 

(b)  To  provide  for  succession 
planning; 

(c)  To  provide  for  leadership 
development  and  capacity  building;  and 

(d)  For  fiscal  year  1994,  to  provide 
training  on  the  amendments  to  the 
Rehabilitation  Act  of  1973  made  by  the 
Rehabihtation  Act  Amendments  of 
1992. 

(Authority:  29  U.S.C.  771a(g)(3)) 

§  388.2    Who  is  eligible  for  an  award? 

Each  designated  State  agency  is 
eligible  to  receive  an  award  under  the 
basic  State  award  program  described  in 
§  388.21.  If  a  designated  State  agency 
does  not  apply  for  an  award  during  an 
announced  competition,  no  funds  may 
be  made  available  for  in-service  training 
of  the  staff  of  that  designated  State 
agency  under  this  program  until  there  is 
a  new  competition  for  funding.  At  least 
1 5  percent  of  the  sums  appropriated  to 
carry  out  section  302  of  the  Act  must  be 
allocated  to  designated  State  agencies  to 
be  used,  directly  or  indirectly,  for 
projects  for  in-service  training  of 
rehabilitation  persormel. 

(Authority:  29  U.S.C.  771a(g)(3)) 

§  388.3    What  types  of  projects  are 
authorized? 

State  vocational  rehabilitation  unit  in- 
service  training  projects  are  concerned 
with  the  staff  development  and  training 


of  State  vocational  rehabilitation  unit 
personnel  in  order  to  ensure  an 
improved  level  of  competence  in 
serving  State  unit  clients  and  to  assist  in 
expanding  and  improving  vocational 
rehabilitation  services  for  individuals 
with  disabilities,  especially  those  with 
severe  disabilities,  to  ensure 
employment  outcomes. 

(Authority:  29  U.S.C.  770  and  771a) 

§  388.4    What  activities  may  the  Secretary 
fund? 

(a)  Training  activities  supported 
under  a  State  vocational  rehabilitation 
unit  in-service  training  grant  focus 
primarily  on  program  areas  that  are 
essential  to  the  State  unit's  operation  or 
on  skill  areas  that  will  enable  staff 
personnel  to  improve  their  ability  to 
function  on  their  job,  or  prepare  for 
positions  of  greater  responsibility 
within  the  imit,  or  to  correct 
deficiencies  identified  in  the  State 
program.  Projects  may — 

(1)  Address  recruitment  and  retention 
of  qualified  rehabilitation  professionals; 

(2)  Provide  for  succession  plaiming; 

(3)  Provide  for  leadership 
development  and  capacity  building;  and 

(4)  For  fiscal  year  1994,  provide 
training  on  the  amendments  to  the 
Rehabilitation  Act  of  1973  made  by  the 
Rehabilitation  Act  Amendments  of 
1992. 

(b)  Training  methods  may  include — 

(1)  The  development  of  State  unit 
training  institutes  related  to  the  specific 
aspects  of  State  imit  administration  or 
service  provision; 

(2)  Group  employee  training  at 
courses  conducted  in  cooperation  with 
or  by  an  educational  institution; 

(3)  Individualized  directed  study  in 
priority  areas  of  State  unit  service  or 
practice; 

(4)  Employee  access  to  current  agency 
instructional  resources  for  books,  films, 
videos,  tapes,  and  other  human  resource 
development  resources; 

(5)  Distance  learning  through 
telecommimications;  and 

(6)  Dissemination  and  information 
sharing  with  other  designated  State 
agencies. 

(Authority:  29  U.S.C.  770  and  771a) 

§  388.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
State  Vocational  Rehabilitation  Unit  In- 
Service  Training  program: 

(a)  The  regulations  in  this  Part  388. 

(b)  The  regulations  in  34  CFR  Part 
385. 

(Authority:  29  U.S.C.  770  and  771a) 

§  388.6    What  defmitions  apply? 

The  definitions  in  34  CFR  Part  385 
apply  to  this  program. 
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(Authority:  29  U.S.C  711(c).  and  771(a)(g)(3)) 

Subpart  B— {Reserved] 

Subpart  0— How  Does  the  Secretary 
Make  an  Award? 

§388.20    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Evidence  of  need.  (20  points)  (1) 
The  Secretary  reviews  each  apphcation 
for  information  that  shows  that  the  need 
for  the  in-service  training  has  been 
adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  need  for  the  in-service  training 
project  has  been  adequately  justified 
and  relates  to  the  mission  of  the  State- 
Federal  rehabilitation  service  program 
and  can  be  expected  to  improve  the 
competence  of  all  Stale  vocational 
rehabilitation  p>ersonnei  in  providing 
vocational  rehabilitation  services  to 
individuals  with  disabihUes  that  will 
result  in  employment  outcomes  or 
otherwise  contribute  to  more  effective 
management  of  the  State  unit  program; 
(ii)  The  State  unit  in-service  training 
plan  responds  to  needs  identified  in  the 
training  needs  assessment  and  the 
proposed  training  relates  to  the  unit's 
State  plan,  particularly  the  requirements 
in  section  101(a)(7)  of  the  Act  for  each 
designated  State  unit  to  develop  a 
comprehensive  system  of  personnel 
development;  and 

(iii)  The  State  has  conducted  a  needs 
assessment  of  the  in-service  training 
needs  for  all  of  the  State  unit 
employees. 

(b)  Nature  and  scope  of  training 
program.  (20  points)  (1)  The  Secretary 
reviews  each  application  for 
information  that  demonstrates  the 
adequacy  and  scope  of  the  proposed 
training  program  content. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  objectives  to  be  achieved  by 
the  project  will  address  the  needs  as 
determined  by  the  assessment; 

(ii)  The  scope  and  nature  of  the 
training  activities  will  accomplish  the 
project  objectives; 

(iii)  The  training  conducted  can  be 
measured  and  evaluated  as  to  how  it 
accomplished  the  project  objectives;  and 

(iv)  The  program  primarily  includes 
an  integrated  sequence  of — 

(A)  Workshops,  seminars,  distance 
education,  and  other  special  courses  for 
new  counselors  and  other  classes  of 
State  unit  personnel  concerned  with 
State  unit  procedures  and  policies; 

(B)  Concentrated  training  activities 
focusing  oa improving  State  unit  staff 
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skills  in  working  with  specific  groups  of 
individuals  with  disabilities;  and 

(C)  Directed  individualized  or  group 
staff  development  activities  designed  to 
enable  selected  staff  to  acquire  special 
skills. 

(c)  Plan  of  operation.  (25  points)  (1) 
The  Secretary  reviews  each  apphcation 
for  information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  A  clear  description  of  how  the 
project  will  achieve  each  objective; 

(ii)  The  way  the  apphcant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective; 

(iii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iv)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  State  agency  personnel 
who  are  members  of  groups  that  have 
been  traditionally  underrepresented, 
such  as  individuals  with  disabilities,  the 
elderiy.  women,  and  liembers  of  racial 
or  ethnic  minoritv  groujjs;  and 

(v)  For  FY  1994,  a  clMiW^kription  of 
how  the  applicant  will  proiide  training 
regarding  the  1992  amendments  to  the 
Rehabihtation  Act  of  1973. 

(d)  Quality  of  key  personnel .  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  key  personnel  proposed 
for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  persormel,  including 
consultants,  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(2)(i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  encourages  applications  for 
employment  fi-om  persons  who  are 
members  of  groups  that  have  been 
traditionally  imderrepresented.  such  as 
individuals  with  disabilities,  the 
elderly,  women,  and  members  of 
minority  groups. 

(e)  Budget  and  cost  effectiveness.  (10 
points)  (1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 


(iii)  The  budget  clearly  identifies 
activities  to  be  conducted  under 
§  388.21(a).  as  well  as  activities 
conducted  under  §  388.21(b).  if 
applicable. 

(0  Evaluation.  (15  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  usefulness  of  the 
proposed  project  training  in  improving 
services  to  individuals  with  disabilities 
to  ensure  employment  outcomes, 
including — 

(i)  The  extent  to  which  training 
outcomes  are  objective;  and 

(ii)  The  extent  to  which  the  training 
will  result  in  improved  individual 
competency  recognized  through 
licensure,  certification,  or  award  of 
academic  degrees  or  certificates. 

(2)  The  Secretary  looks' for  qualitative 
and  quantitative  measures  that  show 
training  methods  and  materials  are 
appropriate  for  the  project  and,  to  the 
extent  possible,  will  be  useful  in 
determining  how  in-service  training 
improves  the  impact  and  effectiraness 
of  services  to  individuals  with 
disabilities  assisted  under  the 
Rehabilitation  Act  to  ensure 
employment  outcomes. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  711(c).  770.  and  771a) 

§  388.21     How  does  the  Secretary 
determine  the  amount  of  a  t>astc  State 
award? 

(a)  The  Secretary  distributes  no  more 
than  80  percent  of  the  funds  available 
for  these  awards  as  follows: 

(1)  For  each  comjKJtition  the  Secretary 
will  determine  a  minimum  score  based 
upon  the  selection  criteria  in  §  388.20 
that  an  apphcant  must  receive  in  order 
for  its  application  to  be  approved  by  the 
Secretary'. 

(2)  Each  designated  State  agency  that 
submits  an  approved  application 
receives  an  amount  based  upon  a 
formula  that  provides  each  approved 
project  an  amount  equal  to  the 
percentage  that  the  designated  State 
agency's  staff,  as  reported  by  total 
person  years  to  the  Secretary  on  Form 
RSA-2.  represents  of  all  staff  of  all 
designated  State  agencies,  as  reported  to 
the  Secretary  on  Form  RSA-2  for  the 
most  recent  reporting  period.  A  copy  of 
Form  RSA-2  may  be  obtained  from  the 
Department  of  Education.  400  Maryland 
Avenue.  S.VV..  3211  Switzcr  Building. 
Washington.  D.C.  22204-2735. 

(3)  No  designated  State  agency  with 
an  approved  project  receives  less  than 
one-third  of  one  percent  of  the  sums 
made  available  for  the  fiscal  year. 

(b)  Alter  determining  a  designated 
State  agency's  award  under  paragraph 
(a)  of  this  section,  the  Secretary  reser\es 
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§  388.22    What  priorities  does  the  Secretary 
consider  in  making  an  award? 

(a)  The  Secret  ary  reserves  funds  to 
•  all  of  the  proposals  that 

have  been  awar  led  a  rating  of  80  points 
or  more  under  tpe  criteria  described  in 
§388.20. 

(b)  In  making  a  final  selection  of 
proposals  to  su  iport  under  this 
program,  the  St  :retary  considers  the 

proposals  have 
exceeded  a  ratii  g  of  80  points  and 
address  one  or  i  dore  of  the  following 
priorities  annoi  need  in  the  application 
notice: 

(1)  Devehpmknt  and  dissemination  of 
model  in-servic  f  training  materials  and 
practices.  The  p  roposed  project 
demonstrates  ai  effective  plan  to 
develop  and  dis  seminate  information  on 


its  State  Vocational  Rehabilitation  In- 
Service  Training  program,  including  the 
identification  of  training  approaches 
and  successful  practices,  in  order  to 
permit  the  replication  of  these  programs 
by  other  State  vocational  rehabilitation 
units. 

(2)  Distance  education.  The  proposed 
project  demonstrates  innovative 
strategies  for  training  State  vocational 
rehabilitation  unit  personnel  through 
distance  education  methods,  such  as 
interactive  audio,  video,  computer 
technologies,  or  existing 
telecommunications  networks. 

(3)  Enhanced  employment  outcomes 
for  specific  populations.  The  proposed 
project  supports  specialized  training  in 
the  provision  of  vocational 
rehabilitation  or  related  services  to 
individuals  with  disabilities  to  increase 
the  rehabilitation  rate  into  competitive 
employment  for  all  individuals  or 
specified  target  groups. 

(Authority:  29  U.S.C.  711(c).  770.  and  771a) 

Subpart  D — What  Conditions  Must  be 
Met  After  an  Award? 

§  388.30    What  are  the  matching 
requirements? 

(a)  The  Secretary  may  make  grants  for 
paying  part  of  the  costs  of  projects 


under  this  program.  Except  as  provided 
for  in  paragraphs  (b)  and  (c)  of  this 
section,  the  grantee  shall  provide  at 
least  10  percent  of  the  total  costs  of  the 
project. 

(b)  Grantees  designated  in 
§388.21(a)(3Vto  receive  a  minimum 
share  of  one  third  of  one  percent  of  the 
sums  made  available  for  the  fiscal  year 
shall  provide  at  least  four  percent  of  the 
total  costs  of  the  project. 

(Authority:  29  U.S.C.  711(c),  770.  and  771a) 
§  388.31    What  are  the  allowable  costs? 

In  addition  to  those  allowable  costs 
established  in  34  CFR  75.530  through 
75.562  (Education  Department  General 
Administrative  Regulations),  the 
following  items  are  allowable  under 
State  vocational  rehabilitation  unit  in- 
service  training  projects: 

(a)  Trainee  per  diem  costs. 

(b)  Trainee  travel  in  connection  with 
a  training  course. 

(c)  Trainee  tuition  and  fees. 

(d)  Telecommunications  and 
technology  fees. 

(Authority:  29  U.S.C.  711(c).  770.  and  771a) 
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DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Ind 


an  Affairs 


25  CFR  Part  2 ) 

Tribal  Consulfation  on  Proposed 
Social  Services  Regulations 

AGENCY:  Bureaju  of  Indian  Affairs. 

Interior. 

ACTION:  Notice|  of  Tribal  Consultation 

Meeting. 


summary: 
the  Bureau  of 
Division  of 
a  consultation 
tribes  to  obtair 
concerning  pn  i 
regulations  (2f 
published  for 
7.  1994.  The 
written 
regulations 
comments 


Notice  is  hereby  given  that 
ndian  Affairs  (BIA), 
So  :ial  Services  will  conduct 
meeting  with  Indian 
oral  comments 
posed  social  services 
CFR  Part  20)  that  were 
UTitten  comment  on  April 
d'  sadline  for  submitting 
comm(  ints  on  the  proposed 
wa  s  June  6, 1994.  All  oral 
pre;  «nted  at  the  tribal 


consultation  meeting  will  be  recorded, 
transcribed  and  taken  into  consideration 
by  the  agency  in  the  development  of  the 
final  regulations. 

DATES:  August  30.  1994.  The  meeting  is 
scheduled  to  coinmence  at  8:30  a.m.  and 
will  conclude  at  5:00  p.m. 
ADDRESSES:  The  Saddleback  Inn.  4300 
S VV  3rd.  Oklahoma  City,  OK.  The 
telephone  number  for  the  hotel  is  (405) 
947^7000. 

FOR  FURTHER  INFORMATION  COKTACT: 
David  L.  Hickman,  Chief,  Division  of 
Social  Services,  (202)  208-2721. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  consultation  is  to  provide 
Indian  tribes,  tribdl  and  BIA  social 
services  program  personnel  and  Indian 
social  services  consumers  an 
opportunity  to  present  oral  comment  on 
proposed  amendments  to  25  CFR  Part 
20,  Financial  Assistance  and  Social 
Services  Programs. 

The  proposed  amendments  include 
changes  at  25  CFR  20.1.  Definitions; 


20.2  Purpose;  20.3  Policy;  20.20  Gonnral 
and  20.23  Miscellaneous  Assistance. 
Additionally,  BIA  has  proposed  to  add 
the  following  new  sections:  20.15, 
Reporting  requirements  for  all^ocial 
services  programs;  20.16,  Staffing 
requirements;  20.26  Adult  care 
assistance  program;  20.27,  Work 
experience  program  and  20.35,  Quality 
assurance  reviews. 

Following  the  consultation  on  25  CFR 
Part  20,  the  BIA  will  consult  on  draft 
regulations  (25  CFR  Part  63) 
impleinenting  the  Indian  Child  ; 
Protection  and  Family  Violence 
Prevention  Act  (Public  Law  101-630). 
This  consultation  will  be  announced  by 
notice  in  the  Federal  Register. 

Dated:  August  1. 1994. 
Ada  E.  Deer, 

Assistant  Secretar}- — Indian  Affairs. 
IFR  Doc.  94-19t68  Filed  8-4-94:  8:45  anil 
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DEPARTMENT  01  =  THE  INTERIOR 


Bureau  of  Indian 
25  CFR  Part  63 


Affairs 


Indian  Child  Prot  >ction  and  Family 
Violence  Prevent  on  Act 

Indian  Affairs. 

of  [Tribal  Consultation 


prepared  for  pub 
DATES:  August  31 


commence  at  8:3p 
conclude  at  5:00 


agency:  Bureau 
Interior. 
action:  Notice 
Meeting. 

SUtMIARY:  Notice  is  hereby  given  that 
the  Bureau  of  Ind  lan  Affairs  (BIA), 
Office  of  Tribal  S  jrvices  will  conduct  a 
consultation  mce  ing  with  Indian  tribes 
to  obtain  oral  cor  iments  concerning 
draft  child  protec  lion  regulations  (25 
CFR  Part  63).  All  oral  comments 
presented  at  the  1  ribal  consultation 
meeting  will  be  r  ;corded,  transcribed 
and  taken  into  co  nsideration  by  the 
agency  as  the  dra  Ft  regulations  are 


ication. 

and  September  1, 


1994.  The  meetir  gs  are  scheduled  to 


a.m.  and  will 
p.m.  The  primary 
subjects  for  cons  dtation  on  August  31. 
1994.  will  be  cas  doad  standards  and  the 


funding  formula.  The  primary  subject 
for  consultation  on  September  1. 1994, 
will  be  minimum  standards  of  character. 
Written  comments  concerning  the  draft 
regulations  may  be  submitted  to  be 
received  by  October  14. 1994. 
ADDRESSES:  The  consultation  meetings 
will  be  held  at  The  Saddleback  Inn. 
4300  S.W.  3rd.  Oklahoma  City,  OK 
73108.  The  telephone  number  for  the 
hotel  is  (405)  947-7000.  Written 
comments  concerning  the  draft 
regulations  may  be  submitted  to  Judy  A. 
Baggett.  Child  Protection  Coordinator. 
Office  of  Tribal  Services,  Bureau  of 
Indian  Affairs,  MS4603-MIB.  1849  C 
Street,  NW,  Washington.  DC.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
A.  Baggett,  Child  Protection 
Coordinator.  (202)208-3463. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  consultation  is  to  provide 
Indian  tribes,  tribal  and  BrA  social 
services  and  law  enforcement  program 
personnel  an  opportunity  to  present  oral 
com.ments  on  draft  regulations  for  P.L. 
101-630.  Title  IV,  the  Indian  Child 
Protection  and  Family  Violence 
Prevention  Act.  The  Bureau  of  Indian 
Affairs,  Office  of  Tribal  Services,  is 


proposing  Federal  Regulations  to  1) 
prescribe  minimum  standards  of 
character  for  employees  or  prospective 
employees  whose  duties  and 
responsibilities  involve  regular  contact 
with,  or  control  over,  Indian  children,  2) 
set  caseload  standards  and  staffing 
requirements  for  child  protection 
programs,  and  3)  establish  a  formula  to 
establish  base  support  funding  for 
Indian  Child  Protection  and  Family 
Violence  Prevention  programs.  Copies 
of  these  draft  regulations  will  be 
provided  to  each  Area  Office  of  the  BIA. 
Area  Directors  will  be  instructed  to 
distribute  these  draft  regulations  to 
every  tribe  within  their  service  area. 

Immediately  precetiing  the 
consultation  on  25  CFR  Part  63,  the  BIA 
will  consuh  on  proposed  Social  Service 
regulations.  25  CFR  Part  20. 
Consultation  on  the  proposed  Social 
Service  regulations  is  being  announced 
separately,  by  notice,  in  the  Federal 
Register. 

Dated:  Augu.st  1, 1994.     '        _ 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  94-19169  Filed  8-4-94;  8:45  ami 
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DEPARTMEN    OF  TRANSPORTATION 


Coast  Guard 

33  CFR  Parts 
[CGD  91-045] 
RIN211&-AE01 


157  and  160 


Emergency  Lightering  Equipment  and 
Advanced  Nofce  of  Arrival 
Requiremental  for  Existing  Tanit 
Vessels  Withe  ut  Double  Hulls 


AGENCY:  Coast 
ACTION:  Final 


Guard.  DOT. 
lule. 


fore  ig: 
piovic 


Th! 


summary:  The 
regulations 
operators  of 
5.000  gross 
not  have  doub 
emergency  lig 
board  and 
operators  to 
International 
(IMO)  internal 
advance  notici 
purpose  of 
damage  to  the 
facilitating 
for  a  vessel  in 
grounding, 
the  Coast  Cuaijd 
designating 
measures  for 
without  doubl^ 
Oil  Pollution 
DATES:  This 
November  3 
received  by 
ADDRESSES: 
documents  re 
are  available 
at  the  office 
Marine  Safety 
U.S.  Coast 
Second  Street. 
Washington 
a.m.  and  3  p.n 
Friday,  except 
telephone  n 
FOR  FURTHER 
Randall  N 
OPA  90  Staff. 


ipiil 


Drafting  Infon  nation 

The  princi 
drafting  this 
Crenwelge.  Project 
Pollution  Act 
Sullivan 


Projt  ct 
Regulatory  Hii  tory 


On  Novemb  sr 
Guard  publish  ;d 
proposed  rulemaking 
56284)  which 


Coast  Guard  establishes 
th<  t  require  the  owners  or 
e>  isting  tank  vessels  of 
toqs  (GT)  or  more  that  do 
e  hulls  to  carry  certain 
itering  equipment  on 
,n  flag  vessel  owners  or 
de  the  vessels' 
I^Haritime  Organization 
onal  numbers  in  the 
of  arrival  report.  The 
the! regulations  is  to  reduce 

snvironment  by 
res  )onse  and  salvage  efforts 
he  case  of  a  collision  or 
regulations  represent 
's  first  step  in 
stijuctural  and  operational 
sting  tank  vessels 
hulls  as  required  bv  the 
of  1990  (OPA  90)". 
is  effective  on 
1|994.  Comments  must  be 
N(ivember  3,  1994. 

ess  otherwise  indicated. 
furred  to  in  this  preamble 
inspection  or  copying 
of  the  Executive  Secretary, 
Zouncil  (G-LRA/3406). 
Guird  Headquarters,  2100 
SVV.,  room  3406, 
20593-0001  between  8 
Monday  through 
Federal  holidays.  The 
unber  is  (202)  267-1477. 

\t  FORMATION  CONTACT: 
Cre  [iwelge,  Project  Manager, 
202) 267-6220. 


eas 


Act  I 


i  ru  e 


Ul:l 


d: 


SUPPLEMENTAR  f  INFORMATION: 


di)C 


persons  involved  in 
ument  are  Randall  N. 
Manager,  Oil 
',  Itaff,  and  Jacqueline  L. 
Counsel.  OPA  90  Staff. 


1.  1991.  the  Coast 
an  advance  notice  of 
(ANPRM)  (56  FR 
liscussed  structural  and 


operational  measures  which  are 
intended  to  mieet  the  requirements  of 
section  4115(b)  of  OPA  90.  The  ANPRM 
included  a  request  for  date  on  the 
technical  and  economic  feasibility  of 
those  measures  for  use  on  vessels 
covered  by  section  4115(b).  A  total  of  88 
comment  letters  were  received  by  the 
close  of  the  extended  comment  period, 
which  ended  on  January  30, 1992  (57  FR 
1243). 

After  reviewing  the  comments,  the 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  entitled, 
"Structural  and  Operational  Measures  to 
Reduce  Oil  Spills  from  Existing  Tank 
Vessels  Without  Double  Hulls"  (Existing 
Vessels)  on  October  22,  1993  (58  FR 
54870).  The  Coast  Guard  issued  two 
subsequent  correction  notices  on 
November  19.  1993  (58  FR  61143).  and 
December  14, 1993  (58  FR  65298). 
which  made  technical  corrections  to  the 
NPRM.  In  response  to  several  comments 
received  on  the  NPRM.  the  Coast  Guard 
published,  on  December  16. 1993.  a 
notice  of  public  meeting  and  extension 
of  comment  period  (58  FR  65863). 

The  Coast  Guard  held  a  public 
meeting  on  January  20.  1994.  to  obtain 
information  fif-om  the  public  on  the 
proposed  regulations.  Topics  addressed 
by  speakers  included  applicability, 
differences  between  tank  barges  and 
tankships.  exemptions,  and  economic 
and  technical  feasibility  of  the  proposed 
regulations.  Some  of  the  basic 
assumptions  of  the  proposed  regulations 
were  also  discussed,  particularly  their 
reliance  on  Regulation  13G  of  Annex  I 
of  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships. 
1973.  as  modified  by  the  Protocol  of 
1978  (MARPOL  73/78).  Information  on 
the  public  meeting  is  available  for 
public  review  at  the  address  under 
"ADDRESSES." 

In  light  of  the  comments  received  at 
the  public  meeting  and  in  respon.se  to 
the  written  comments  received 
concerning  the  NPRM,  the  Coast  Guard 
is  reviewing  the  proposed  regulations. 
The  Coast  Guard,  however,  is 
committed  to  implementing  all  the 
provisions  of  section  4115(b)  in  a  timely 
manner.  To  expedite  the 
implementation  of  section  4115(b)  of 
OPA  90,  the  Coast  Guard  has  developed 
a  three-pronged  approach  which 
encompasses  three  separate  rulemaking 
projects.  The  Coast  Guard  intends  to:  (1) 
Issue  this  final  rule  implementing  the 
requirements  to  carry  emergency 
lightering  equipment  and  to  include  the 
International  Maritime  Organization 
(IMO)  international  number  in  the 
advance  notice  of  arrival  report:  (2)  in 
the  near  future,  issue  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 


regarding  additional  operational 
measures  for  tankships  and  tank  barges; 
and  (3)  review  comments  on  the  NPRM 
for  major  measures  and  revise  the 
Regulatory  Assessment  (RA)  before 
issuing  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM) 
regarding  structural  measures  for 
tankships  and  tank  barges. 

Background  and  Purpose 

Section  4115  of  the  Oil  Pollution  Adt 
of  1990  (OPA  90)  (Pub.  L.  101-380) 
mandates  regulations  to  provide 
improved  protection  from  oil  spills  in 
waters  subject  to  jurisdiction  of  the 
United  States  due  to  collisions  and 
groundings  of  tank  vesseb  that  are 
constructed  or  adapted  to  carry,  or  that 
carry  oil  in  bulk  as  cargo  or  cargo 
residue.  Section  4115(b)  (which  appears 
as  a  statutory  note  following  46  U.S.C. 
3703a)  directs  the  Coast  Guard  to 
develop  structural  or  operational 
requirements  for  tank  vessels  of  5.000 
gross  tons  (GT)  or  more  to  serve  as 
regulations  until  2015.  when  all  tank 
vessels  operating  in  U.S.  waters  are 
required  to  have  double  hulls  under 
section  4115(a)  of  OPA  90  (40  U.S.C. 
3703a).  Regulations  issued  under  the 
authority  of  section  4115(b)  must 
provide  as  substantial  protection  to  the 
environment  as  is  economically  and 
technologically  feasible. 

Discussion  of  Comments  and  Changes 

Background  information  on  structural 
and  operational  measures  for  existing 
vessels  without  double  hulls  is  provided 
in  the  preambles  to  the  ANPRM  and  the 
NPRM. 

The  Coast  Guard  received  a  total  of 
132  comments  concerning  the  NPRM; 
however,  only  8  comments  addressed 
the  provisions  on  emergency  lightering 
equipment,  and  there  were  no 
comments  on  the  advance  notice  of 
arrival  requirements  for  foreign  v^'ssels. 
The  Coast  Guard  also  received  two 
comments  on  the  applicability  of  the 
regulations. 

Emergency  Lightering  Equipment 

The  NPRM  proposed  requirements  for 
vessels  covered  by  the  regulations  to  be 
equipped  with  lightering  equipment, 
including  certain  size  reducers,  bolts, 
washers,  nuts,  gaskets,  and  appropriate 
quantities  of  spares.  The  onboard 
emergency  lightering  equipment  is 
intended  to  facilitate  rapid  transfer  of 
oil  from  a  vessel  in  the  case  of  a 
collision  or  grounding.  Although, 
normally,  lightering  operations  should 
not  commence  until  salvage  experts  and 
the  vessel's  master  have  assessed  the 
condition  of  the  vessel,  under  some 
eirf  umstances  immediate  action  may  bo 
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required.  If  oil  cargo  is  improperly 
lightered  from  a  vessel  or  if  oil  cargo  is 
lightered  from  the  wrong  tanks, 
additional  damage  to  the  vessel  could 
occur,  crew  safety  could  be  jeopardized, 
and  additional  oil  cargo  could  be 
discharged  into  the  marine 
environment.  Even  if  lightering  is  not 
initiated  until  after  a  full  assessment  of 
its  suitability,  having  the  required 
equipment  on  board  ensures  that 
lightering  will  not  be  delayed. 

Eight  comments  on  the  NPRM 
expressed  general  support  for  the  Coast 
Guard's  requirement  for  emergency 
lightering  equipment.  In  addition,  four 
of  these  comments  proposed 
modifications. 

Three  comments  agreed  with  the 
requirement  to  store  emergency 
lightering  equipment  near  the  cargo 
manifold  as  long  as  the  equipment  is 
stored  in  such  a  manner  that  it  is 
.    protected  from  the  weather.  The  Coast 
Guard  agrees  and  is  requiring  all 
emergency  lightering  equipment  to  be 
stored  in  one  separate  and  marked 
location,  in  a  space  such  as  the  cargo 
control  room,  pump  room,  or  forecastle 
locker,  and  as  convenient  to  the  cargo 
manifold,  as  practicable. 

One  comment  disagreed  with  the 
specific  pieces  of  equipment  required  by 
the  NPRM  and  suggested  that  any 
requirement  for  emergency  lightering 
equipment  be  considered  as  a  total 
package  along  with  other  lightering  and 
salvage  equipment.  The  equipment 
required  by  this  rule  is  in  addition  to 
the  requirements  for  lightering 
equipment  found  in  the  Vessel 
Response  Plans  (VRP)  IFR  (58  FR 
43434).  This  equipment  is  independent 
of  all  other  lightering  equipment;  it  is 
not  to  be  viewed  as  part  of  a  larger 
package  of  lightering  equipment  found 
in  the  VRP  IFR.  Additionally,  it  must  be 
stored  separately  from  all  other 
lightering  equipment  for  the  purposes  of 
easy  identification  and  ouick  access. 

The  Coast  Guard  has  determined  that 
the  emergency  lightering  equipment 
required  by  this  regulation  is  necessary 
to  ensure  that  the  vessel  ouner  or 
operator  has  lightering  equipment 
available  immediately  to  use  the  vessel's 
cargo  pumps  to  discharge  through  its 
manifold  to  another  vessel  alongside. 
This  requirement  will  increase  rather 
than  decrease  compatibility  with  other 
parts  of  an  overall  lightering  or  salvage 
system. 

Another  comment  suggested  that  the 
Coast  Guard  require  two  extra  sets  of 
bolts,  washers,  nuts  and  gaskets  per 
reducer  set  instead  of  just  one  extra  set. 
Although  carriage  of  additional  spares  is 
encouraged,  the  Coast  Guard  has  opted 
lo  establish  a  minimum  requirement. 


One  comment  stated  that  foreign  flag 
vessels  should  be  exempt  from  the 
requirement  to  have  equipment  that 
meets  the  material  standards  referenced 
in  the  proposed  regulations  (46  CFR 
56.25).  The  comment  claimed  that  some 
of  the  material  standards  referenced 
would  not  be  appropriate  for  foreign  flag 
vessels  because  their  standards  are 
established  by  other  classification 
societies  or  by  other  foreign  standards. 
The  comment  did  state,  however,  that 
foreign  flag  vessels  should  be  held  to  the 
dimensional  requirements  in  the 
proposed  §  157.420  of  the  NPRM. 

Tne  Coast  Guard  finds  that  no  change 
in  response  to  this  comment  is 
appropriate.  Foreign  flag  vessels 
operating  in  U.S.  waters  must  be 
prepared  to  conduct  emergency 
lightering  operations  in  coordination 
with  vessels  operating  under  Coast 
Guard  standards.  The  Coast  Guard  will 
accept  equipment  that  complies  with 
other  standards  that  it  determines  to  be 
equivalent,  or  it  may  accept  specific 
pieces  of  equipment  as  being  equivalent. 
All  lightering  equipment,  regardless  of 
which  standards  are  used,  must 
facilitate  safe  lightering  operations. 

One  comment  indicated  that  the  Coast 
Guard  should  consider  requiring 
onboard  emergency  rapid  transfer 
systems  (ERTS)  in  conjunction  with  the 
requirement  for  emergency  lightering 
equipment.  Without  full-scale 
development  and  testing  of  the  ERTS. 
the  Coast  Guard  does  not  wish  to 
mandate  the  use  of  this  system  because 
its  effectiveness  is  unproven;  however, 
the  Coast  Guard  may  consider  the  use  of 
such  a  system  in  the  future  if  it 
determines  that  such  an  arrangement 
provides  as  substantial  protection  to  the 
environment  as  is  economically  and 
technologically  feasible  and  meets  the 
general  safety  considerations. 

Adapters  have  been  added  to  the 
equipment  required  by  §  157.410  to 
ensure  equipment  size  compatibility. 
Adapters  are  required  to  adapt 
components  with  dimensions  in  English 
units  to  metric  units.  The  vessel  owner 
or  operator  must  provide  any  other 
adapters  that  are  necessary  to  ensure 
connection  to  the  specified  hose  sizes 
for  lightering  purposes. 

Initially,  the  NPRM  for  this 
rulemaking  proposed  a  3-year  phase-in 
period  for  structural  and  operational 
measures.  This  period  would  give  the 
vessel  owner  or  operator  sufficient  time 
to  conveniently  diydock  a  tank  vessel. 
The  lightering  equipment  required  by 
this  final  rule  does  not  require 
drydocking  for  installation  and  is  most 
likely  available  from  manufacturers' 
stock  inventory.  Therefore,  a  phase-in 
period  of  1  year  is  granted  to  allow  for 


convenient  installation  aboard  a  tank 
vessel. 

A  dvance  Notice  of  Arrival 

The  NPRM  proposed  to  require  the 
owners  or  operators  of  certain  foreign 
flag  tank  vessels  to  provide  the  vessels' 
IMO  international  numbers  to  the 
Captains  of  the  Port  before  arriving  at  a 
port  or  place  in  the  United  States.  There 
were  no  comments  on  the  advance 
notice  of  arrival  requirements  in  the 
NPRM,  and  the  requirements  remain 
unchanged  in  the  final  rule.  However, 
the  effective  date  has  been  changed  from 
3  years  to  90  days  after  publication  of 
this  final  rule.  Because  no  structural  or 
operational  changes  are  required  to 
implement  this  provision,  the  change  in 
the  effective  date  should  not  adversely 
affect  the  owners  or  operators  of  foreign 
flag  tank  vessels  operating  in  U.S. 
waters. 

Location  Within  Regulations 

In  the  NPRiM.  the  regulations  for 
emergency  lightering  equipment  were 
located  in  a  proposed  new  subpart  G  at 
33  CFR  157.420.  Because  the 
requirements  for  structural  measures, 
which  were  located  in  proposed 
§§  157.410  and  157.415  in  the  NPRM. 
are  not  being  issued  at  this  time,  the 
requirements  for  emergency  lightering 
operations  will  be  located  at  §  157.410 
in  the  final  rule.  Section  157.400 
entitled  "Purpose  and  scope"  is  being 
issued  at  this  time  except  that  proposed 
paragraph  (c).  which  established  the 
effective  date  for  the  entire  subpart,  has 
beer,  deleted. 

Regulatory  Evaluation 

The  NPRM  of  October  22.  1993.  was 
clabsified  as  "major"  under  Executive 
Order  12291.  which  was  in  effect, 
because  the  cost  of  the  proposed 
requirements  would  be  over  Si 00 
million  annually.  As  previously 
discussed,  the  final  nile  implements 
only  a  minor  portion  of  that  proposal. 
This  lule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866, 
and  has  not  'oeen  reviewed  by  the  Office 
of  Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26,  1979). 

A  draft  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  has  be«n 
prepared  and  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  'ADDRESSES."  The 
Evaluation  is  summarized  as  follows. 
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Summary  of  Bei  efits 

This  rulemaki  ig  requires  all 
applicable  vesse  s  to  carry  emergency 
lightering  equipment  including 
reducers,  adapters,  bolts,  washers,  nuts. 
and  gaskets.  The  principal  benefit  will 
be  to  facilitate  ra  pid  oil  transfer  from  a 
stricken  tank  ve<  sel  to  another  tank 
vessel  in  those  ii  istances  where  the 
stricken  vessel's  cargo  pumps  are 
operable.  The  re  lultant  ability  to  rapidly 
transfer  oil  will  i  ninimize  the  risk  of 
further  spillage.  \  review  of  a  sample  of 
marine  pollutior  cases  did  not  reveal  a 
sufficient  nunib<  r  of  incidents  from 
which  the  benef  ts  of  this  measure  could 
be  directly  quan  ified.  However,  the  . 
measures  will  be  useful  in  cases  where 
a  vessel's  cargo  transfer  system  remains 
operational  althc  ugh  portions  of  the 
ship  are  damagei  1  and  substantial 
quantities  of  oil  :emain  aboard.  This 
lightering  equipi  nent  can  be  used  to 
reduce  the  risk  o "  further  spillage. 

This  final  rule  also  requires  a  foreign 
flag  vessel  to  rep  ort  its  IMO 
international  nui  nber  to  the  Coast  Guard 
Captain  of  the  P(  rt  when  reporting  its 
advance  notice  c  f  arrival.  This 
international  nu  nber  will  provide  the 
Coast  Guard  wit]   a  means  of  accessing 
Marine  Safety  In  brmation  System 
(MSIS)  data  on  t  le  vessel,  from  which 
the  Coast  Guard  nay  determine  whether 
any  special  atten  tion  would  be 
necessary  if  the  '  essel  were  involved  in 
a  collision  or  grc  unding.  A  quick 
response  that  tai  es  into  account  the 
special  circumst,  inces  of  a  vessel  will 
significantly  red  ice  the  amount  of  oil 
spilled  as  a  resul  I  of  a  collision  or 
grounding.  Alth(  ugh  the  benefits  from 
this  requirement  could  be  significant, 
the  Coast  Guard  s  unable  to  quantifv' 
them  from  avail^le  data. 
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The  requirement  for  a  foreign  vessel 
to  provide  its  international  number  in 
its  advance  notice  of  arrival  report  will 
create  no  additional  cost  to  the  tank 
barge  and  tankship  industries.  Tank 
vessels  are  now  required  to  report 
advance  notice  of  arrival  to  the  Captain 
of  the  Port  of  each  U.S.  port  visited,  and 
the  international  number  is  readily 
available  to  the  master,  owner,  or  agent. 

The  present  value  of  the  total  cost  of 
this  final  rule  to  the  tankship  and  tank 
barge  industries  is  56  million. 

Small  Entities 

Under  the  Regulaton,-  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  for  this  rule. 

The  present  value  of  the  cost  of  this 
rule  totals  SB  million.  The  undiscounted 
cost  per  vessel  will  remge  from  as  low 
as  $4,000-55,000  per  vessel  for  the 
smallest  tankship  and  tank  barge 
included  in  this  rulemaking  to  only 
512,500  per  vessel  for  the  largest  U.S. 
flag  tank  vessel  affected.  These  sums 
include  both  the  hardware  and  shipyard 
costs  for  stowage  arrangements  and  are 
extrerpely  small  when  compared  with 
the  capital  invested  in  the  affected 
vessels.  No  early  vessel  retirements  are 
anticipated  as  a  result  of  this  final  rule. 
In  accordance  with  OPA  90,  the  Coast 
Guard  excludes  from  this  final  rule  the 
tank  barge  and  tankship  fleet  under 
5,000  GT. 

Because  of  the  exemption  of  tank 
ve.ssels  of  less  than  5,000  GT  from  this 
final  rule  and  the  low  cost  per  vessel, 
the  Coast  Guard  certifies  that  this 
rulemaking  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.].  and  0MB  has 
approved  them.  The  section  number  is 
160.207  and  the  corresponding  0MB 
approval  number  is  OMB  Control 
Number  2115-0557. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
Envirorunental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  (EA)  and  a  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  copying  or  inspection  where 
indicated  under  "ADDRESSES."  The 
environmental  impacts  of  the  . 
requirements  of  this  rule  are  sufficiently 
severable  from  the  operational  and 
structural  measures  proposed  in  the 
NTRM  to  allow  independent  evaluation. 

List  of  Subjects 

33  CFR  Part  157 

Cargo  vessels.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors,  Hazardous 
materials  transportation,  Marine  safety. 
Navigation  (water).  Report  and 
recordkeeping  requirements.  Vessels. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  parts  157iand  160  as  follows: 

PART157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO 
VESSELS  CARRYING  OIL  IN  BULK 

1.  The  authority  citation  for  part  157 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703 
3703a  (note);  49  CFR  1.46.  Subpart  G  is 
issued  under  section  4115(b).  Pub.  L.  101- 
380.  104  Stat.  520. 

2.  Section  157.03  is  amended  by 
revising  the  introductory  tex1  to  read  as 
follows: 

§157.03    Definitions. 

Except  as  otherwise  stated  in  a 
subpart. 

*        *        *         «        * 

3.  Subpart  G  is  added  to  part  157  to 
read  as  follows:' 

Subpart  G — Structural  and  Operational 
Measures  for  Certain  Oil  Tankers  Without 
Double  Hulls 

Sec. 

157.400    Purpose  and  scope. 
157.410    Emergency  lightering requinnrants 
for  oil  tankers. 

Subpart  G— Structural  and  Operational 
Measures  for  Certain  Oil  Tankers 
Without  Double  Hulls 

§  1 57.400    Purpose  and  scope. 

(a)  In  accordance  with  the  Oil 
Pollution  Act  of  1990,  certain  oil  tankers 
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without  double  hulls  must  comply  with 
measures  that  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically 
feasible. 

(b)  For  the  purposes  of  this  subpart, 
"oil"  has  the  same  meaning  as  provided 
in  §  151 .05  of  this  chanter. 

(c)  This  subpart  applies  to  each  oil 
tanker  of  5,000  gross  tons  or  more  that— 

(1)  Enters  or  operates  in  the  navigable 
waters  of  the  United  States  or  the 
United  States  Exclusive  Economic  Zone 
(EEZ),  as  defined  in  33  U.S.C.  2701(8); 
and 

(2)  Is  not  currently  equipped  with  a 
double  hull  but  required  to  be  equipped 
with  a  double  hull  at  a  date  set  out  in 
Appendix  G  to  this  part. 

§157.410    Emergency  lightering 
requirements  for  oil  tankers. 

No  later  than  August  5, 1995,  each  oil 
tanker,  to  which  this  subpart  applies, 
shall  carry  the  equipment  listed  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section.  This  equipment  shall  be  located 


on  the  main  deck,  in  the  cargo  control 
room,  in  the  pump  room,  or  in  the 
forecastle  locker.  This  equipment  must 
be  protected  from  the  weather  and  must 
be  stored  in  one  separate  and  marked 
location  which  is  as  convenient  to  the 
cargo  manifold,  as  is  practicable^ 

(a)  Reducers,  adapters,  bolts,  washers, 
nuts,  and  gaskets  to  allow  at  least  two 
simultaneous  transfer  connections  to  be 
made  from  the  vessel's  cargo  manifold 
to  15-centimeter  (6-inch),  20-centimeter 
(8-inch),  and  25-centimeter  (10-inch) 
cargo  hoses.  All  reducers  must  be 
permanently  marked  with  sizes. 

(b)  One  extra  set  of  adapters,  bolts, 
washers,  nuts,  and  gaskets  per  reducer 
set  must  be  carried  as  spares. 

(c)  Reducers,  bolts,  and  gaskets  must 
meet  the  requirements  of  46  CFR  56.25. 

PART  ISO-PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

4.  The  authority  citation  for  Part  160 
is  revised  to  read  as  follows: 


Authority:  33  U.S.C.  1231;  46  U.S.C.  3703a 
(note);  49  CFR  146.  Section  160.207(c)(5]  is 
issued  under  41 15(b).  Pub.  L.  101-380.  104 
Stat.  520. 

5.  In  §  160.207.  paragraph  (c)(5}  is 
added  to  read  as  follows: 

§  160.207  Notice  of  arrival:  Vessels  bound 
for  ports  or  places  in  the  United  States. 

•  •        •        •        « 

(c)  *   *   * 

(5)  The  International  Maritime 
Organization  (IMO)  international 
number  of  each  foreign  flag  vessel  of 
5,000  gross  tons  or  more,  which  is 
constructed  or  adapted  to  carry,  or  that " 
carries,  oil  in  bulk  as  cargo  or  cargo 
residue. 

•  »        •        •        • 

Dated:  July  15. 1994. 
|,C.  Card, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

IFR  Doc.  94-19173  Filed  8-4-94;  8:45  am] 
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DEPARTMENT  CF  TRANSPORTATION 


Federal  Aviation 

14CFRPart13 

[Docket  No.  27854; 
RIN  2120-AE-84 


Administration 


Notic«  No.  94-26] 
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FOR  FURTHER  INFOl^MATION 
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Regulations  Division 
Federal  Aviation 
Independence  A\je 
DC  20591;  teleph 
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tie 
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significantly  to 
Accordingly,  this 
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Interested 
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proposed  rulemaking 


Comtients  on  this  notice 
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Rules  Docket  (AGC- 
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DC  20591. 
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CONTACT: 
Senior  Attorney, 
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public  may  add 
rulemaking  process 
rulemaking  is  being 
opportunity  for 


are  invited  to 
rulemaking  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  environmental, 
energy,  federalism,  or  international 
trade  impacts  that  might  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Comments  must  include 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  triplicate  to  the 
address  above.  All  comments  received, 
as  well  as  a  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  on  this  rulemaking,  will  be 
filed  in  the  docket.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
e.xtent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  27854."  The 
postcard  will  be  date-stamped  by  the 
FAA  and  returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center  (.\PA-200),  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Requests  must  include 
the  notice  or  docket  niunber. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisorv'  Circular  11-2 A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

The  FAA  has  ad  authority,  under  a 
demonstration  program  that  has  been 
extended  several  times,  to  assess  civil 
penalties  not  to  exceed  $50,000  for 
certain  violations  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  App. 
1301  et  seq.)  (FAAct),  the  Federal 
-Aviation  Regulations  (14  CFR Parts  1- 
199),  and  other  statutes  and  orders. 
Before  August  26, 1992,  the  procedures 
for  adjudicating  such  civil  penalties 
were  the  same  for  all  persons  charged 
with  violations.  This  authority,  for  the 
most  part,  was  temporary  and  finally 
expired  on  July  31.  1992.  (Section  905 
of  the  FAAct  in  effect  on  July  31,  1992, 


49  U.S.C.  App.  1475.)  The  FAA  rules 
adopted  to  cany  out  this  authoritv, 
found  in  §  13.16  and  Part  13.  Subpart  G 
(14  CFR  13.16  and  Part  13  Subpart  G). 
provide  an  opportunity  for  a  hearing 
before  an  administrative  law  judge  (ALJ) 
of  the  Department  of  Transportation 
(DOT)  and  for  further  appeal  to  the  FAA 
Administrator. 

On  August  26.  1992,  the  F.A.^  Civil 
Penalty  Administrative  Assessment  Act 
of  1992  (CPAA  Act)  was  enacted  (Pub. 
L.  102-345,  106  Stat.  923),  amending 
the  F.'^.Act.  The  CPAA  Act  made 
permanent  the  FAA's  authority  to  assess 
civil  penalties  in  these  cases.  For 
violations  of  the  FAR  and  other 
provisions  occurring  on  or  after  the  date 
of  enactment,  the  CPAA  Act  changed 
the  procedures  by  which  persons  acting 
in  the  capacity  of  pilots,  flight 
engineers,  mechanics,  and  repairmen 
may  seek  review  of  civil  penalties 
sought  by  the  FAA.  These  changes 
include  a  hearing  before  a  National 
Transportation  Safety  Board  (NTSB)  ALJ 
and  an  appeal  to  the  full  NTSB,  in  place 
of  hearing  before  a  DOT  ALJ  and  an 
ultimate  administrative  appeal  to  the 
Administrator.  In  addition,  some 
changes  were  made  to  the  procedures 
for  assessing  civil  penalties  in  cases 
against  other  persons. 

A  technical  am.endment  to  the  CPAA- 
Act  was  enacted  on  October  31.  1992,  by 
section  208  of  the  Airport  and  Airway 
Safety,  Capacity.  Noise  Improvement.    - 
and  Intermodal  Transportation  Act  of 
1992  (Pub.  L.  102-581.  106  Stat.  4872). 
The  authority  of  the  FAA  to  assess  civil 
penalties  for  violations  of  sections 
901(c)  (relating  to  imparting  or 
conveying  false  information,  generally 
involving  alleged  aircraft  piracy  or  other 
criminal  acts)  and  901(d)  (regarding 
carriage  of  weapons)  of  the  FA  Aact 
inadvertently  was  omitted  from  the 
CPAA  Act.  The  technical  amendment 
retiuned  this  authority  to  the  FAA. 

At  present,  the  procedures  for  civil 
penalty  assessment  actions  are 
contained  in  §  13.16  and  Part  13. 
Subpart  G.  To  cany  out  the  CPAA  Act, 
a  new  §  13.18  is  proposed.  That  section 
would  set  forth  new  procedures  for  civil 
penalty  actions  against  persons  acting  in 
the  capacity  of  pilots,  flights  engineers, 
mechanics  and  repairmen.  In  addition, 
the  FAA  proposes  to  modif>'  current 
§  13.16  to  exclude  the  actions  covered 
under  proposed  §  13.18,  and  to  make 
other  clarifying  changes  to  Part  13. 
Unless  otherwise  noted  below,  all 
references  te  the  FAAact  include  the 
amendments  made  by  the  CPiA.\  Act 
and  the  technical  amendment  noted 
above. 

Although  the  FAA  is  initiating  civil 
penalty  actions  against  persons  acting  m 
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the  capacity  of  pilots,  flights  engineers, 
mechanics,  and  repairmen  simply  by 
informing  the  persons  charged  of  the 
procedures  to  be  used,  this  noUce 
informs  the  public  generally  of  how  the 
FAA  proposes  to  implement  portions  of 
the  CPAA  Act.  This  information  will  be 
helpful  to  the  public,  particularly  to 
airmen,  attorneys  who  handle  these 
types  of  cases,  and  others  who  may  be 
affected  by  the  revised  procedures. 

DISCUSSION  OF  PROPOSED  RULE 

Topic-by-Topic  Analysis 

Civil  Penalty  Assessments  Against  a 
Person  Acting  in  the  Capacity  of  a  Pilot. 
Flight  Engineer,  Mechanic,  or 
Repairman 

Applicability 

Proposed  §  13.18(a)  would  state  the 
statutory  authority  for  assessing  a  civil 
penalty  against  a  person  acting  in  the 
capacity  of  a  pilot,  flight  engineer, 
mechanic,  or  repairman.  This  authority 
is  discussed  further  in  this  preamble 
under  discussion  of  proposed  §  13.16(a). 
Under  section  2(c)  of  the  CPAA  Act,  the 
revised  procedures  apply  onlv  to 
violations  occurring  on  or  after  the  date 
of  enactment,  August  26.  1992. 

Interpretation  of  "Person  Acting  in  the 
Capacity" 

In  reviewing  the  CPAA  Acl  the 
question  arises,  under  what 
circumstances  is  a  person  "acting  in  the 
capacity  of  a  pilot,  flight  engineer, 
mechanic,  or  repairman"?  The  CPAA 
Act  could  be  interpreted  in  a  number  of 
ways.  In  developing  the  interpretation 
that  follows,  we  are  mindful  diat  it  is  to 
the  advantage  of  the  FAA,  the  public, 
and  the  NTSB  for  the  applicability  of 
the  CPAA  Act  to  be  easy  to  understand 
and  use  in  each  case.  It  is  also  logical 
and  advantageous  for  similar  cases  to  be 
heard  in  the  same  fonmi,  to  the  extent 
possible.  Further,  the  reviewing  forimi 
does  not  affect  whether  a  respondent  is 
afforded  full  due  process  when  a  civil 
penalty  is  assessed:  Under  both  the 
NTSB  and  the  FAA  procedures,  the 
respondent  is  given  an  opportunity  for 
a  hearing  before  an  administrative  law 
judge,  an  appeal  within  the  respective 
agency,  a  right  to  petition  the  court  of 
appeals  to  review  any  final  adverse 
agency  decision,  and  other  procedural 
protections.  The  followring 
interpretation  was  developed 
considering  the.se  factors*  as  well  as 
relevant  statutory  construction 
principles. 

This  Interpretation  applies  only  to  the 
applicability  of  the  CPAA  Act,  and  is 
not  intended  to  affect  the  application  of 


any  other  portion  of  the  FAAct  or  the 
regulations  administered  bv  the  FAA. 

SecUon  901(a)(3)(D)  of  the  FAAct 
provides  a  different  administrative 
forum  for  adjudication  in  civil  penalty 
assessment  cases  involving  violations  by 
a  person  "acting  in  the  capacity  of  a 
pilot,  flight  engineer,  mechanic,  or 
repairman  •  *  *."  We  have  considered 
whether  a  person  in  this  context  must 
actually  hold  a  pilot  certificate  to  be 
"acting  in  the  capacity  of  a  pilot."  This 
phrase,  however,  describes  the 
respondent  by  his  or  her  activities,  not 
by  legal  status.  The  dictionary  definition 
of  the  word  "acting"  includes  both 
'holding  a  temporary  rank  or  position" 
and  "simulation."  Webster's  Third  New 
International  Dictionary  20  (1961).  A 
person  can  simulate  the  capacity  of  a 
pilot  without  actually  holding  a  pilot   - 
certificate,  such  as  when  operating  in 
control  of  an  aircraft  without  the 
appropriate  airman  certificates.  The 
same  is  true  for  persons  acting  as  flight 
engineers,  mechanics,  and  repairmen.  In 
each  case  a  person  can  function  as  an 
airman  (although  in  violation  of  the 
FAAct  and  the  regulations),  without 
holding  an  FAA  certificate  to  do  so.  The 
FAA.  therefore,  interprets  the  CPAA  .\ct 
not  to  require  that  a  person  hold  a 
certificate  in  order  to  bring  a  ci\il 
penalty  action  under  FAAct  section 
901(a)(3)(D).  It  is  the  nature  of  the 
activity  that  triggers  the  applicabiUtv  of 
section  901(a)(3)(D),  not  the  particular 
certificates  held  by  the  person.. 

The  FAA  has  considered  the  type  of 
activities  that  may  constitute  "acting  in 
the  capacity  of  a  pilot,  flight  engineer, 
mechanic  or  repairman."  The  capacity 
of  a  pilot  is  defined  in  the  FAAct  and 
the  regulations,  most  notably  in  Parts -61 
and  91,  where  the  privileges  and  duties 
are  set  forth.  The  capacity  of  the  other 
airmen  also  is  defined  in  the  FAAct  and 
the  regulations. 

The  term  "acting."  of  necessity, 
includes  the  failure  to  act  as  legally 
required.  Thus,  a  pilot  who  refuses  to 
present  his  or  her  pilot  certificate  for 
inspection  on  request  by  the 
Administrator  under  §  61.3(h)  has  acted 
(although  improperly)  in  the  capacity  of 
a  pilot.  Acting  in  the  capacity  of  an 
airman  may  also  include  failure  to 
surrender  an  airman  certificate  when  it 
is  suspended  or  revoked,  and  any  civil 
penalty  action  would  be  heard  under 
the  NTSB  review  procedures.  See, 
§§  61.19(0.  63.15(c),  and  65.15(c).  Note 
from  these  samples  that  the  privileges 
and  duties  under  the  FAR  extend 
beyond  actually  flying  an  aircraft  or 
performing  maintenance  on  an  aircraft. 
The  NTSB  procedures  are  not  limited  to 
cases  Involving  "operational" 
violations. 


The  new  procedures  do  not  apply  to 
an  airman  who  is  not  acting  in  the 
capacity  of  a  pilot,  flight  engineer, 
mechanic,  or  repairman.  For  instance,  a 
person  who  holds  a  pilot  certificate,  but 
refuses  to  submit  to  screening  before 
entering  a  sterile  area  of  an  airport 
under  §  107.20.  is  not  acting  in  the 
capacity  of  a  pilot  That  rule  applies  to 
any  passenger  or  other  person  entering 
a  sterile  area,  not  just  pilots  or  persons 
operating  aircraft.  Any  civil  penalty 
action  would  be  under  the  FAA  review 
procedures  in  FAAct  section 
901(a)(3)(E}. 

Finally,  we  have  considered  the 
extent  of  the  respective  airman's  duties 
and  privileges  in  conjunction  with 
CPAiA  Act.  For  example,  a  flight 
instructor  certificate  is  not  a  pilot 
certificate.  A  person  must  hold  a  pilot 
certificate,  however,  to  obtain  and  to  use 
a  flight  instructor  certificate.  See, 
§§  61.183(c)(1)  and  61.195(b).  For 
purposes  of  the  CPAA  Act,  any  civil 
penalty  action  for  violations  by  a  person 
acting  in  the  capacity  of  a  flight 
instructor  would  be  heard  under  the 
NTSB  procedures. 

Similarly,  a  person  must  hold  a 
mechanic  certificate  to  obtain  and  to  use 
an  inspection  authorization.  See, 
§§  65.91(c)(1)  and  65.92(a).  Any  civil 
penalty  action  for  violations  by  persons 
acting  in  the  capacity  of  an  authorized 
inspector  would  be  heard  under  the 
NTSB  review  procedures. 

Medical  certificates  are  required  for 
pilots  and  flight  engineers,  but  also  are 
required  for  flight  navigators  and  air 
traffic  control  tower  operators.  Civil 
penalties  for  violations  relating  to 
medical  certification  by  persons  who  are 
otherwise  acting  in  the  capacity  of  pilots 
or  flight  engineers  would  be  heard 
under  the  NTSB  review  procedures; 
violations  by  other  persons  would  be 
heard  under  the  FAA  procedures. 

The  sanction  examples  in  this 
interpretation  are  only  for  purposes  of 
explaining  the  interpretation,  and  do 
not  necessarily  reflect  agency  sanction 
policy. 

The  FA.^  would  welcome  comments 
on  this  interpretation. 

Procedures 

Section  901(a)(3](D){i)  of  the  FA.Act 
provides  that  before  issuing  an  order 
assessing  a  civil  penalty  against  a 
person  acting  in  the  capacity  of  a  pilot, 
flight  engineer,  mechanic,  or  repairman, 
the  FAA  must  advise  the  person  of  the 
charges  or  any  reasons  relied  upon  bv 
the  FAA  for  the  proposed  action.  The 
FAA  must  also  provide  the  person  with 
an  opportunity  to  answer  the  charges 
and  be  heard  as  to  why  an  order  should 
not  be  issued.  The  person  against  whom 
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an  order  asse  ssing  a  civil  penalty  is 
issued  may  a  jpeal  the  order  to  the 
NTSB.  These  procedures  are 
substantially  similar  to  those  provided 
for  by  sectioi  609(a)  of  the  FAAct  (49 
U.S.C.  App.    429(a))  regarding 
certificate  ac  ions  (such  as  suspension 
and  revocatidn  of  airman  certificates). 
The  procedu  ■es  for  taking  certificate 
actions  are  fc  und  in  §  13.19.  Proposed 
§  13.18  woul  i  provide  procedures  for 
civil  penalty  actions  in  these  cases  in  a 
manner  subs  antially  similar  to  those 
now  used  foi  certificate  actions. 

Proposed  ^  13.18  procedures  are 
different  from  those  in  §  13.16.  Under 
the  statutory  authority  for  cases  against 
persons  actir  g  in  the  capacity  of  pilots, 
flight  engine!  irs,  mechanics,  and 
repairman  (n  ;w  section  901(a)(3)(D)  of 
the  FAAct).  t  le  order  that  assesses  a 
civil  penalty  is  issued  first,  with  an 
opportunity  i  o  appeal  to  the  NTSB. 
Under  the  stJ  tutory  authority  for  cases 
against  other  ;  (former  section  905  and 
new  section  '  €1  (a)(3)(E)  of  the  FA.Act), 
the  opportun  ty  for  a  hearing  is  given 
before  an  otobt  is  issued  and  the  appeal 
is  not  to  the  1 JTSB.  but  to  DOT 
administrativ  e  law  judges  and  then  to 
the  FAA  Adr  linistrator. 

Under  pro]  losed  §  13.18(e).  the  FAA 
would  initial  j  a  civil  penalty  action 
against  a  per;  on  acting  in  the  capacity 
of  a  pilot,  flif  ht  engineer,  mechanic,  or 
repairman  b\  issuing  a  notice  of 
proposed  ass  ;ssment.  The  notice  would 
contain  a  stal  ement  of  the  charges  and 
the  proposed  amount  of  the  penalty. 
The  person  c  larged  with  the  violation 
would  be  giv  ;n  the  opportunity  to 
respond  usin  i  informal  procedures, 
such  as  a  wri  ten  response  or  an 
informal  con  erence  with  an  agency 
attorney.  Thi  i  notice  would  satisfy  the 
requirement  uider  section 
901(a)(3)(Dj(i )  that  the  person  be 
advised  of  th  i  charges  and  be  given  an 
opportunity  I  o  answer  them  and  be 
heard.  This  p  rocedure  would  be 
substantially  the  same  as  that  used  for 
certificate  ad  ions. 

Under  pro{  osed  §  13.18(b).  an  order 
of  assessmen  may  be  issued  following 
the  notice  an  1  opportunity  to  respond. 
Thereafter,  ti  e  person  has  the  right  to 
appeal  the  or  ler  to  the  NTSB  under 
section  901(a  (3)(D)(iv)  of  the  F<\.^ct. 
Under  that  se  ction  of  the  FA,^ct.  an 
appeal  stays  he  effectiveness  of  the 
order. 

Under  sect  on  1006  of  theF.AAct,  a 
petition  for  n  view  of  an  order  of  the 
NTSB  or  the  \dministrator  may  be  filed 
with  the  couj  ts  of  appeals  of  the  United 
States  or  the  Jnited  States  Court  of 
Appeals  for  I  le  District  of  Columbia. 
Proposed  §  i:  .18(j)  would  provide  that 
the  Adininist  ators  order  of  assessment 


is  not  a  final  order  of  the  Administrator 
for  purposes  or  judicial  appellate  review 
unless  it  is  appealed  first  to  the  NTSB. 

Compromise  of  Civil  Penalties 

Section  13.16(1)(1)  currently  provides 
agency  attorneys  with  the  authority  to 
compromise  a  civil  penalty  action  with 
no  finding  of  violation.  Proposed 
§  13.18{k)(l)  would  continue  to  provide 
this  authority  in  civil  penalty 
assessment  actions  against  persons 
acting  in  the  capacity  Of  pilots,  flight 
engineers,  mechanics,  and  repairmen. 

Agency  attorneys  may  issue 
compromise  orders  after  discussions 
and  deliberations  w  ith  the  person 
charged  with  the  violation.  Frequently 
an  agreement  is  reached  verbally  and 
the  agency  attorney  issues  the 
compromise  order  that  reflects  the 
agreement.  The  civil  penalty  amount 
agreed  upon  may  be  less  than  that 
proposed  in  the  notice  of  proposed  civil 
penalty.  The  person  charged  generally  is 
not  required  to  sign  the  compromise 
order. 

Section  13.16(1)(1)  does  not 
specifically  require  the  person  charged 
either  to  pay  the  civil  penalty  or  sign  a 
promissory'  note  before  an  order  is 
issued.  The  FAA  has  experienced 
problems  with  this  approach.  When  no 
payment  is  received  before  the  issuance 
of  a  compromise  order,  in  some  cases 
the  person  fails  to  pay  the  civil  penalty 
and  debt  collection  procedures  must  be 
initiated.  If  the  person  has  not  signed  a 
promissory  note  agreeing  to  the  amount 
of  the  penalty  and  a  payment  schedule, 
there  is  a  risk  than  the  person  will 
dispute  whether  the  amount  in  the 
compromise  order  is  the  amount  agreed 
upon,  complicating  collection 
proceedings.  Collection  procedures 
often  are  time-consuming  and  costly, 
and  may  not  result  in  recovery  of  the 
full  amount  of  the  debt. 

The  FAA  is  proposing  to  require  that 
no  compromise  order  will  be  issued 
under  §  13.18  unless  the  civil  penalty  is 
paid  or  a  promissory  note  providing  for 
installment  payments  is  signed  by  the 
person  charged.  In  most  cases  the  full 
amount  will  be  paid  before  the 
compromise  order  is  issued,  eliminating 
the  possibility  that  collection 
proceedings  will  be  needed.  In  those., 
cases  in  which  a  payment  schedule  is 
used,  the  promissory  note  will  show 
specifically  what  has  been  agreed  to, 
which  should  simphfy  collection 
proceedings  if  they  become  necessary. 

Although  the  current  rules  do  not 
address  issues  relating  to  debt  collection 
after  issuance  of  a  compromise  order, 
the  approach  described  above  has  been 
used  successfully  by  many  agency 
attorneys.  Furthermore,  it  appears  to  be 


well-accepted  by  the  persons  who  agree 
to  compromise  orders. 

Civil  Penalty  Assessments  Against 
Persons  Other  Than  Those  Acting  in  the 
Capacity  of  Pilots,  Flight  Engineers, 
Mechanics,  and  Repairmen 

The  general  rules  for  assessing  civil 
penalties  for  violations  before  the 
enactment  of  the  CPAA  Act  are  found  in 
§  13.16  of  the  FAR.  These  rules  remain 
in  effect  for  all  actions  arising  from 
violations  that  occurred  before  August 
26.  1992.  These  rules  will  remain  in 
effect  for  all  actions  arising  from 
violations  occurring  after  that  date, 
except  for  violations  by  persons  acting 
in  the  capacity  of  pilots,  flight 
engineers,  mechanics,  and  repairmen. 

•  When  a  person  charged  with  a 
violation  under  §  13.16  requests  a 
hearing,  the  rules  of  practice  in  Part  13. 
Subpart  G  govern  the  proceedings. 

Applicability 

Section  13.16(a)  of  the  FAA  currently 
contains  a  partial  list  of  the  statutory 
provisions  authorizing  the  FA.'l  to 
assess"civil  penalties.  The  FAA 
proposes  to  expand  that  list  to  provide 
more  information.  Proposed 
§  13.16(a)(1)  would  describe  the 
statutorj'  provisions  that  give  the  FAA 
authority  to  assess  civil  penalties. 
Proposed  §  13.16(a)(2)  would  specify  the 
amounts  of  the  penalties  that  may  be 
assessed.  There  may  be  other  civil 
penalty  provisions  that  may  apply  on 
occasion,  and  when  necessary  this 
authority  is  used  to  assess  civil 
penalties. 

Proposed  §  13.16(a)(1)  describes  the 
FAA's  general  statutory  authority  for 
assessing  civil  penalties.  Proposed 
§  13.16(a)(l)(i)  states  that  under  section 
905  of  the  FAAct,  in  effect  on  July.  31, 
1992  (before  section  905  expired),  the 
FAA  may  assess  a  civil  penalty  for 
violations  occurring  before  August  26; 
1992,  for  violations  of  the  FAAct. 
Proposed  §-13.16(a)(l)(ii)  states  that 
under  section  901(a)(3)  of  the  FAAct,  in 
effect  on  July  31, 1992,  the  FAA  may 
assess  a  civil  penalty  for  a  violation  of 
title  V  of  the  FAAct  (which  relates  to  the 
registration  of  aircraft  and  recordation  of 
aircraft  ownership)  occurring  before 
August  26,  1992.  Section  905  Of  the 
FAAct  was  repealed  by  section  2(b)  of 
the  CPAA  Act,  and  section  901(a)(3)  was 
amended  by  section  2(a)  of  the  CP.AA 
Act.  Section  2(c)  of  the  CPAA  Act. 
however,  provides  that  sections 
901(a)(3)  and  905  of  the  FAAct  as  they  .. 
existed  on  July  31, 1992,  continue  in 
effect  with  respect  to  violations  of  the 
FAAct  occurring  before  August  26. 
1992. 


Proposed  §  13.16(a)(l)(iii)  states  that 
under  section  901(a)(3)  of  the  FAAct. 
the  FAA  may  assess  civil  penalties 
against  persons  other  than  those  acting 
in  the  capacity  of  pilots,  flight 
engineers,  mechanics,  or  repairmen,  for 
violations  occurring  on  or  after  August 
26, 1992.  This  provision  applies  to 
violations  of  title  III.  V.  VI,  or  XII  or 
section  1101  of  1115(e)(2)(B)  of  the 
F.\Act  or  any  rule,  regulation,  or  order 
issued  thereunder.  This  is  the  authority 
granted  in  section  2(a)  of  the  CPAA  Act. 
In  addition,  this  section  applies  to 
violations  of  section  901(c)  and  901(d) 
of  the  FAAct  occurring  on  or  after    - 
October  31. 1992,  the  date  of  the 
technical  amendment  cited  above. 

Proposed  §  13.16{a)(l)(iv)  repeats  the 
statutory'  language  of  section  9308(e)  of 
the  Airport  Noise  and  Capacity  Act  of 
1990  (ANCA)  (49  U.S.C.  App.  2157(e)). 
As  explained  in  the  preamble  to  the 
final  rule  implementing  ANCA  (56  FR 
48628,  48630;  September  25.  1991), 
section  9308(e)  and  the  implementing 
regulations  In  Part  91  apply  to  the 
operators  of  Stage  2  aircraft.  This 
section  would  not  change  the  penalties 
or  procedures  that  may  apply  to  aircraft 
operating  rules  in  Part  91.  The  proposed 
sections  also  do  hot  change  the 
penalties  or  procedures  that  may  apply 
to  airport  operators  for  violations  of  Part 
158  (passenger  facility,  charges)  or  Part 
161  (airport  noise  or  access  restrictions). 
Proposed  §  13.16(a)(l)(v)  describes  the 
statutory  limitations  on  the  authority  in 
§  13.16(a)(1)  (i),  (ii),  (iii),  and  (iv).  In 
cases  outside  this  authority  (e.g.,  in 
which  the  amount  in  controversy 
exceeds  $50,000).  the  FAA  may  not 
assess  a  civil  penalty.  It  may  only  seek 
a  civil  penalty  under  the  procedures  in 
§  13.15.  These  liiiiitations  are  statutory, 
and  are  found  in  sections  901(a)(3)  and 
905  of  the  FAAct  as  they  existed  on  July 
31. 1992,  and  in  section  901(a)(3)(C)  of 
the  FAAct  as  amended  by  the  CPAA 
Act. 

Proposed  §  13,16(a)(l)(vi)  states  the 
authority  to  assess  civil  penalties  for 
hazardous  materials  violations.  This 
authority  is  granted  to  the  Secretary  of 
Transportation  under  section  110  of  the 
Hazardous  Materials  Transportation  Act 
(HMT  Act),  and  delegated  to  the  FA.\ 
under  49  CFR  1.47(k).  Because  the 
authority  to  assess  penalties  is  not 
granted  by  section  901(a)(3)  of  the 
FAAct.  these  cases  are  not  subject  to  the 
limitations  described  in  pr^osed 
§  13.16(a)(l)(v). 

Proposed  §  13.16(a)(l)(vii)  states  the 
authority  to  assess  civil  penalties  under 
section  404(d)  of  the  FAAct.  for 
violations  relating  to  smoking  on 
scheduled  flights  and  tampering  with 
smoke  alarm  devices.  This  authority  is 
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granted  to  the  Secretary  of 
Transportation  in  section  404(d).  and 
delegated  to  the  FAA  in  49  CFR  1.47(q). 
It  is  not  subject  to  the  limitations  in 
proposed  §  13.16(a)(l)(v). 

Proposed  §  13.16(a)(2)  describes  the 
amounts  of  civil  penalties  authorized  bv 
the  various  statutes  for  each  violation. 
Proposed  §  13.16(a)(2)(i)  states  the 
general  authority,  foimd  in  section 
901(a)(1)  of  the  FAAct.  for  civil 
penalties  of  up  to  $1 ,000  for  each 
violation.  Proposed  §  13. 16(a)(2)(ii) 
states  the  authority,  found  in  section 
901(a)  of  the  FAAct.  to  seek  civil 
penalties  not  exceeding  $10,000  for  each 
violation  by  a  person  (other  than  an 
airman  serving  in  the  capacity  of  an 
airman)  who  operates  aircraft  for 
compensation  or  hire.  Proposed 
§  13.16{a)(2)(iii)  states  the  authority, 
found  in  section  901(a)(1)  of  the  FAAct. 
for  civil  penalties  not  exceeding  $10,000 
for  violations  relating  to  the  registration 
of  aircraft  and  recordation  of  aircraft 
ownership  under  title  V  of  the  FAAct. 
Proposed  §  13.16(a)(2)(iv)  stats  the 
authority,  found  in  section  901(c)  of  the 
FAAct.  for  civil  penalties  of  not  more 
than  $10,000  for  imparting  or  conveying 
false  information,  generally  involving 
alleged  aircraft  piracy  or  other  criminal 
acts.  Proposed  §  13.16(e)(2)(v)  states  the 
authority,  found  in  section  901(d)  of  the 
FAAct,  for  civil  penalties  of  not  more 
than  $10,000  for  certain  offenses 
regarding  the  carriage  of  weapons. 

Proposed  §  13.16(a){2)(vi)  states  the 
authority  to  seek  civil  penalties  of  not 
more  than  $10,000  for  each  hazardous 
materials  violation  occurring  before 
November  16. 1990.  or  a  civil  penalty  of 
not  more  than  $25,000  and  not  less  than 
S250  for  each  violation  occurring  on  or 
after  November  16, 1990,  in  accordance 
with  section  901(a)(1)  of  the  FAAct  and 
section  110  of  the  HMT  Act.  It  further 
states  the  factors  that  must  be 
considered  by  the  agency  in 
determining  the  amount  of  the  civil 
penahy  under  the  HMT  Act.  Proposed 
§  13.16(aM2)(vii)  states  &e  authority,  for 
violations  of  section  404(d)  of  the 
FAAct.  to  seek  a  civil  penalty  of  the 
amount  specified  in  the  FAAct.  or  an 
amount  not  to  exceed  $2,000. 

Part  13,  Subpart  G  contains  the  rules 
of  practice  for  hearings  in  cases  initiated 
under  §  13.16.  Section  13.201  of  that 
subpart  currently  provides  a  partial  list 
of  the  statutory  provisions  imder  which 
the  FAA  may  assess  civil  penalties.  The 
list  is  not  completely  accurate.  For 
instance,  reading  §  13.201(c)  together 
with  §  13.210(a)  may  lead  someone  to 
conclude  that  the  FAA  cannot  assess 
civil  penalties  in  excess  of  S50.000  in 
cases  under  the  HMT  Act.  This  would 
be  incorrect,  as  discussed  above.  The 


FAA  proposes  to  remove  the  discussion 
of  statutory  authority  bom  §  13.201.  and 
incorporate  all  such  information  in 
proposed  §  13.16(a)  (1)  and  (2). 

Standard  of  Review 

Section  901(a){3ME)(ii)  of  the  F.\.\ct. 
as  amended  by  §  2(a)  of  the  CPA.'\  Act, 
enacts  the  standard  by  which  the 
Administrator  reviews  the  decisions  of 
ALJs.  That  section  provides  that  the 
only  issues  the  Administrator  will 
consider  on  appeal  are;  (1)  Whether 
each  finding  of  fact  is  supported  by  a 
preponderance  of  reliable,  probative, 
and  substantial  evidence;  (2)  whether 
each  conclusion  of  law  is  made  in 
accordance  with  applicable  law. 
precedent,  and  public  poUcy;  and  (3) 
whether  the  ALJ  committed  any 
prejudicial  errors  that  support  the 
appeal.  The  FAA  proposes  to 
incorporate  these  standards  in 
§  13.233(b).  With  the  exception  of  a 
reference  to  the  "FAA  decisionmaker" 
rather  than  the  "Administrator."  the 
proposed  change  in  §  13.233(b)  mirrors 
the  language  of  the  CPAA  Art. 

Section  13.233(j).  regarding  the  FAA 
decisionmaker's  decision  on  appeal, 
would  be  modified  to  remove  the 
language  that  touches  upon  the  standard 
of  review.  The  existing  regulation  states 
that  the  FAA  decisionmaker  will  review 
the  record,  briefs,  and  oral  argimient  "to 
determine  if  the  administrative  law 
judge  committed  prefudicial  error  in  the 
proceedings  or  that  the  initial  decision 
should  be  affirmed,  modified,  or 
reversed."  The  proposed  change  would 
provide  that  the  FAA  decisionmaker 
will  review  the  record,  briefs,  and  oral 
argument  "when  considering  the  issues 
on  appeal."  In  this  way.  the  proposed 
rule  will  refer  back  to  the  standard  of 
review  set  forth  in  §  13.233(b).  The  F.AA 
decisionmaker  retains  the  authority  to 
affirm,  modify,  or  reverse  an  initial 
decision  specified  in  §  13. 233(j):  this 
would  not  be  changed  by  these 
proposed  amendments. 

In  §  13.233(b)(1)  there  is  a 
typographical  error.  The  word  "filing" 
would  be  corrected  to  read  "finding." 

Other  Amendments 

As  discussed  in  the  preamble  for 
§  13  18.  above,  the  FAA  has  experienced 
problems  with  §  13.16(1){1),  regarding 
compromise  orders^  For  the  reasons 
explained  above,  the  FAA  proposes  to 
amend  that  section  to  provide  that  no 
compromise  order  will  be  issued  unless 
the  civil  penalty  is  paid  or  a  promissory- 
note  providing  for  installment  payments 
is  signed  by  the  person  charged. 

Section  i3.16(k)  indicates  when  a 
party  may  petition  for  review  of  a  civil 
penalty  assessment  lo  the  United  Slates 
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these  orders  is 
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Courts  of  App(  lals.  That  section  states 
that  an  initial  i  lecision  or  order  issued 
by  an  ALJ  that  has  not  been  appealed  to 
the  FAA  decis  onmaker,  and  an  order 
compromising  a  civil  penalty  action,  do 
not  constitute  inal  orders  of  the 
Administrator  for  the  purposes  of 
judicial  review  under  section  1006  of 
the  FAAct.  A  i  etiUon  for  review  from 


not  appropriate,  because 


available  admitiistrative  remedies  were 
not  exhausted.  They  are  considered  to 
be  final  orders  of  the  Administrator, 
however,  for  si  ich  purposes  as  closing 
out  the  enforce  ment  action  in  FAA 
records  and  co  llecting  the  civil  penalty 
as  a  debt  to  the  United  States.  In  the 
case  of  an  initi  il  decision  in  which  the 
person  has  bee  n  found  to  have  violated 
the  FAR,  the  finding  of  violation 
becomes  part  c  f  the  FAA  enforcement 
history  of  the  \  «rson.  Accordingly,  the 
FAA  proposes  to  amend  that  section  to 
delete  the  chai  acterization  of  these 
orders  as  not  fi  nal. 

Limitation  Per  led  for  Commencing  Civil 
Penalty  Assess  ments 

Section  2461  of  title  28  of  the  United 
States  Code  prescribes  a  general  5-year 
limit  within  which  the  United  States 
must  commen(  :e  an  action  for  the 
assessment  of  1 1  civil  penalty.  This 
statute  of  limit  ations  recently  has  been 
held  to  be  applicable  to  the  entire 
federal  govermnent  in  civil  penalty 
cases,  unless  C  ongress  specifically 
provides  other  ivise.  In  1990,  the  FAA, 
as  the  prosecui  ing  and  regulating 
agency,  self-in  posed  a  2-year  regulatory 
limit  on  the  in  tiation  of  its  civil  penalty 
assessment  ca<  es,  except  where  good 
cause  exists.  S  se,  55  FR  at  27552  to 
27557  Ouly  3,  1990).  In  adopting  this 
regulatory  limitation  period,  the  FAA 
attempted  to  ciu'efully  balance  the  needs 
of  the  agency  f  }r  sufficient  time  to 
investigate,  Te^  lew,  and  initiate  a  case; 
the  interest  of  'espondents  in  timely 
-notice  and  adjudication;  and  the  public 
interest  in  proi  noting  compliance  with 
the  regulation! . 

Subsequent!  yf,  in  1992,  the  CPAA  Act 
codified  the  Fi  LA's  2-year  limit  for  civil 
penalty  assess]  nent  cases  adjudicated  by 
the  FAA,  but  c  id  not  establish  a 
limitation  peri  ad  for  dvil  penalty 
assessment  cai  es  appealable  to  the 
NTSB.  Thus,  the  law  limiting  the  time 
in  which  the  FAA  may  initiate  civil 
penalty  assess)  nent  actions  against 
persons  acting  in  the  capacity  of  pilots, 
flight  engineeit,  mechanics,  or 
repairmen  continues  to  be  section  2462. 

On  February  25, 1993.  the  Board 
pubhshed  inte  rim  rules  to  implement 
the  CPAA  Act  (58  FR  11379).  In 
requesting  puqlic  participation,  the 
NTSB  asked  p  irticularly  for  comments 


on  the  proposed  applicability  of  its  stale 
complaint  rule,  49  CFR  821.33.  to  civil 
penalty  actions.  That  rule  applies,  by  its 
terms,  to  certificate  action  cases 
adjudicated  before  the  NTSB.  that  is, 
cases  involving  the  amendment, 
modification,  suspension,  or  revocation 
of  certificates  issued  by  the  FAA.  It 
provides,  with  some  exceptions,  that  a 
complaint  may  be  dismissed  where  an 
offense  occurred  more  than  6  months 
before  the  Administrator  advised  the 
respondent  as  to  the  reasons  for 
proposing  certificate  action.  The  Board 
will  now  apply  the  6-month  stale 
complaint  rule  to  both  certificate  action 
and  civil  penalty  cases  it  hears  on 
appeal. 

Ln  responding  to  the  Board's  request 
for  comments,  the  FAA  stated  that  it 
will  continue  agency  policy  to  initiate 
all  cases  affected  by  the  new  procedures 
as  expeditiously  as  possible.  It  is 
expected  that  those  cases  generally  will 
be  initiated  within  6  months  of  the  date 
the  violation  occurred.  There  must, 
however,  be  administrative  flexibility 
within  the  agency  to  allocate  its 
resources,  for  instance,  when  higher 
safety  priorities  demand.  Even  in  such 
instances,  the  FAA  is  constrained  by  the 
statutory  time  limits  for  taking  action. 

In  every  case,  regardless  of  the  time 
taken  for  Initiation,  the  FAA  has  been 
careful  to  distinguish  the  inherent 
authority  of  the  Board,  an  adjudicative 
body,  to  consider  whether  delay  in  a 
particular  case  has  unfairly  prejudiced 
the  opportuinity  of  a  respondent  to  " 

defend  against  charges.  The  FAA  fully 
supports  the  adoption  by  the  Board,  by 
rule,  of  an  adjudicative  policy  favoring 
dismissal  of  a  case  or  other  appropriate 
action  whenever  a  delay  in  initiating  a 
particular  case  is  shown  to  substantially 
diminish  a  respondent's  ability  to 
defend. 

Civil  Penalties  Other  Than 
Administrative  Assessment 

Section  13.15  contains  the  general 
procedures  by  which  the  FAA  may  seek 
a  civil  penalty,  other  than  by  the 
administrative  assessment  procedures  in 
§§  13.16  and  13.18.  Under  §  13.15,  the 
FAA  may  compromise  a  penalty,  but  if 
no  agreement  is  reached  the  FAA  refers 
the  case  to  the  United  States  Attorney 
General  to  prosecute  and  collect  the 
civil  penalty. 

Section  13.15  requires  clarification. 
For  instance,  it  indicates  that  all  civil 
penalties  in  which  the  amount  in 
controversy  is  over  $50,000  must  follow 
the  procedures  of  that  section.  As 
discussed  above,  however,  some  civil 
penalties  over  $50,000  (such  as 
hazardous  materials  violations)  can  be 
assessed  administratively  under  §  13.16. 


The  FAA  proposes  to  clarify  that  §  13.15 
applies  to  all  civil  penalty  actions  other 
than  those  in  which  the  administrative 
procedures  of  §§13.16  and  13.18  are 
used. 

Change  in  Position  Titles 

In  a  number  of  places  in  Part  13, 
authority  to  carry  out  various 
investigation  and  enforcement  functions 
is  delegated  to  the  Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement.  The  Regulations  and 
Enforcement  Division,  however,  has    ". 
been  split  into  two  divisions — the 
Regulations  Division  and  the 
Enforcement  Division.  The  Assistant 
Chief  Counsel  for  each  division  has  the 
responsibility  and  authority  to  carry  out 
various  investigation  and  enforcement 
functions.  Therefore,  the  FAA  proposes 
to  change  the  authority  references  in 
Part  13  to  the  Assistant  Chief  Counsel 
for  Regulations  and  the  Assistant  Chief 
Counsel  for  Enforcement. 

Initial  Regulatory  Evaluation  Sununary 

The  FAA  believes  that  the  proposed 
procedural  changes  and  minor 
clarifications  conform  the  existing 
procedural  rules  to  amendments  made 
in  the  CPAA  Act,  and  clarify  existing 
rules.  The  chemges  do  not.  in  economic  - 
terms,  alter  the  basic  processes  by 
which  civil  penalties  are  assessed 
within  the  agency.  For  this  reason,  a  full 
Regulatory  Evaluation  is  not  warranted. 

"This  regulatory  evaluation  examines 
the  potential  costs  and  benefits  of  the 
proposed  rule  to  amend  Part  13. 

Tne  objectives  of  the  proposed  rule 
are  to  make  clarifying  changes,  and  to 
disclose  the  procedures  that  implement 
the  CPAA  Act. 

Benefits 

The  potential  benefits  of  this 
proposed  rule  include  clarifying  the  rule 
and  explaining  in  detail  how  portions  of 
the  CPAA  Act  would  be  implemented. 
These  proposed  changes  would  provide 
potentially  impacted  aviation  parties 
(e.g..  pilots,  flight  engineers,  mechanics, 
and  repairmen)  with  a  better 
understanding  of  the  civil  penalty 
process. 

Costs 

The  potential  costs  of  the  proposed 
rule  would  be  zero  because  it  consists 
only  of  procedural  and  clarifying 
changes  to  Part  13.  The  proposed 
procedural  changes  would  only  explain 
how  the  requirements  of  the  CPAA  Act 
and  other  statutes  are  implemented.  The 
changes  would  not  impose  new 
economic  requirements  on  potentially 
impacted  parties.  The  clarification 
changes  would  further  enhance  the 


public's  compreliension  of  the  civil 
penalty  assessment  process. 

International  Trade  Impact  Assessment 

The  proposed  rule  represents  only 
procedural  and  clarifying  changes. 
These  proposed  changes  would  not 
impose  any  costs  on  either  U.S.  or 
foreign  operators.  Therefore,  a 
competitive  trade  disadvantage  would 
not  be  incurred  by  U.S.  operators  abroad 
or  foreign  operators  in  the  United  States. 

Initial  Regulatory  Flexibility 
Determination 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  the  FAA 
certifies  that  the  proposed  rule  would 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  the 
proposed  rule  would  only  address     , 
procedural  and  clarifying  changes.  Such 
changes  would  not  impose  any  cost 
burdens  or  result  in  any  cost  savings. 

Federalism  Implications 

This  proposed  amendment  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  respondents 
affected  by  the  proposed  new 
procedures  are  private  citizens,  not  state 
governments.  Therefore,  in  accordance 
with  Executive  Order  12612. 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Paperwork  Reduction  Act 

This  proposed  rule  does  contain  no 
information  collection  requests 
requiring  approval  of  the  Office  of 
Management  and  Budget  piu^uant  to  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511),  there  are  no  requirements 
for  information  collection  associated 
with  this  proposed  rule. 

Conclusion 

For  the  reasons  discussed  in  the ' 
preamble,  and  based  on  the  findings  of 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Analysis, 
the  FAA  has  determined  that  this 
proposed  regulation  is  not  economically 
significant  under  Executive  Order 
12866.  However,  historically  there  has 
been  significant  public  interest  in  the 
FAA's  rules  of  practice  in  civil  penalty 
assessment  actions.  For  this  reason,  the 
FAA  has  determined  that  this  proposed 
regulation  is  a  significant  regulatory 
action  under  the  Executive  Order.  For    . 
the  same  reason,  this  proposal  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26, 1979),  due  to  the 
public  interest  in  rules  of  practice  for 
civil  penalty  proceedings.  In  addiUpn, 
this  proposal,  the  FAA  certifies  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  13 

Administrative  practice  and 
procedure.  Air  transportation.  Federal 
Aviation  Administration,  Hazardous 
materials  transportation,  Investigations, 
Law  enforcement.  Penalties. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
13  of  the  Federal  Aviation  Regulations 
(14  CFR  part  13),  as  follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  and  322;  49 
U.S.C.  App.  1354  (a)  and  (c).  1374(d).  1401- 
1406,  1421-1432,  1471-1473,  1481.  1482, 
1484-1489, 1523, 1655(c),  1808-1810,  2157 
(e)  and  (f).  2216,  2218.  2219;  Public  Uw  102- 
345. 106  Stat.  923;  Section  208,  Public  Law 
102-581.  106  Stat.  4872;  18  U.S.C.  6002. 
6004;  49  CFR  1.47. 

2.  Section  13.15  is  amended  by 
revising  the  title  and  the  introductory 
text  of  paragraph  (a),  removing  the  text 
of  paragraph  (a)(2).  redesignating 
paragraph  (a)(3)  as  (a)(2).  and  revising 
paragraph  (c)  introductory  text,  to  read 
as  follows: 

§  13.15    Civil  penalties  other  than 
administrative  assessment. 

(a)  General.  This  section  applies  to 
"each  action  in  which  the  FAA  seeks  a 
civil  penalty  other  than  by 
administrative  assessment  procedures 
under  §§  13.16  or  13.18.  These  actions, 
and  the  penalties  that  apply,  include, 
but  are  not  limited  to,  the  following. 

*         *         *         •         • 

(b)  *   •  * 

(c)  The  Administrator  may 
compromise  any  civil  penalty  proposed 
in  accordance  with  this  section,  before 
referral  to  the  United  States  Attorney 
General,  or  the  delegate  of  the  Attorney 
General,  for  prosecution. 

»        »        '•        »        • 

3.  Section  13.16  is  amended  by 
revising  the  title  and  paragraphs  (a),  (k). 
the  introductory  text  of  paragraphs  (1) 
and  (1)(1).  and  paragraph  (l)(l)(i).  to  read 
as  follows: 


§  13.16    avil  penalties:  Administrative 
assessment  other  than  against  a  person 
acting  in  the  capacity  of  a  pilot,  flight 
engineer,  mechanic,  or  repairman. 

(a)  General.  This  section  applies  to 
each  action  in  which  the  FAA  seeks  to 
assess  a  civil  penalty  by  administrative 
procedures,  other  than  an  action  against 
a  person  acting  in  the  capacity  of  a  pilot, 
flight  engineer,  mechanic,  or  repairman 
under  section  901(a)(3)(D)  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U:S.C.  App.  1471(a)(3)(D),  section  2(a) 
of  the  FAA  Civil  Penalty  Administrative 
Assessment  Act  of  1992  (Pub.  L.  102- 
345, 106  Stat.  923),  and  section  208  of 
the  Airport  and  Airway  Safety, 
Capacity,  Noise  Improvement,  and 
Intennodal  Transportation  Act  of  1992 
(Pub.  L.  102-581, 106  Stat.  4872)). 
These  actions  and  the  penalties  that 
apply  include,  but  are  not  limited  to,  the 
following: 

(1)  Authority  to  assess  ci\il  penalties. 

(i)  The  FAA  may  assess  a  civil  penalty 
for  a  violation  occurring  before  August 
26,  1992,  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  in  accordance  with 
section  905  of  the  Federal  Aviation  Act 
of  1958  (49  U.S.C.  App.  1475)  in  effect 
on  July  31, 1992,  and  section  2(c)  of  the 
FAA  Civil  Penahy  Administrative 
Assessment  Act  of  1992  (Pub.  L.  102- 
.345, 106  Stat.  923). 

(ii)  The  FAA  may  assess  a  civil 
penalty  for  a  violation  of  title  V  of  the 
Federal  Aviation  Act  of  1958  (whic"h 
relates  to  registration  of  aircraft  and 
recordation  of  aircraft  ownership) 
occurring  before  August  26, 1992,  in 
accordance  with  section  901(a)(3)  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
App.  1471(a)(3))  in  effect  on  July  31, 
1992,  and  section  2(c)  of  the  FAA  Civil 
Penalty  Administrative  Assessment  Act 
of  1992  (Pub.  L.  102-345, 106  Stat.  923). 

(iii)  The  FAA  may  assess  a  civil 
penalty  against  any  person  (other  than 
a  person  acting  in  the  capacity  of  a  pilot, 
flight  engineer,  mechanic,  or  repairman) 
for  a  violation  of  title  III,  V,  VI.  or  XII 
or  section  1101  or  1115(e)(2)(B)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  or  any  rule,  regulation,  or 
order  issued  thereunder,  occurring  on  or 
after  August  26,  1992,  or  section  901(c) 
or  901(d)  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  or  any  rule, 
regulation,  or  order  issued  thereunder, 
occurring  on  or  after  October  31, 1992, 
in  accordance  with  section  901(a)(3)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  App.  1471(a)(3), 
section  2(a)  of  the  FAA  Civil  Penalty 
Administrative  Assessment  Art  of  1992 
(Pub.  L.  102-345, 106  Stat.  923),  and 
section  208  of  the  Airport  and  Airway 
Safety,  Capacity,  Noise  Improvement. 
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and  Intenni  xlal  Transportation  Act  of 
1992  (Pub.  L.  102-581, 106  Stat.  4872)). 

(iv)  Viola^tions  of  section  9308  or  9309 
of  the  Airpirt  Noise  and  Capacity  Act  of 
1990  (49  Ukc  App.  2157  or  2158)  or 
any  regulation  issued  to  carry  out  such 
sections  ara  subject  to  tlie  same  dvil 
penalties  lad  procedures  as  are 
provided  bj  title  IX  of  the  Federal 
Aviation  A^t  of  1958,  as  amended,  for 
violations  df  title  VI.  in  accordance  with 
section  930p(e)  of  the  Airport  Noise  and 
Capacity  Ait  of  1990  (49  U.S.C  App. 
2157(e)).     ] 

(v)  Notwithstanding  the  provisions  of 
paragraphs  j(aj(l)(i).  {a)(l)(ii).  {a)(l)(iii). 
and  (a)(l)(ii ')  of  this  section,  the  United 
States  Distr  ct  Courts  have  exclusive 
jurisdiction!  of  any  civil  penalty  action 
initiated  by  the  FAA.  in  accordance 
wnth  section  901(a)(3)(C)  of  the  Federal 
Aviation  A(  t  of  1958,  as  amended  (49 
U.S.C.  App  1471(a)(3)(C)),  and  with 
sections  90  (a)(3)  and  905  of  the  Federal 
Aviation  A(  t  of  1958  (49  U.S.C.  App. 
1471(a)(3)  a  nd  1475)  in  effect  on  July  31, 
1992,  and  s  jction  2(c)  of  the  FAA  Civil 
Penalty  Adi  ninistrative  Assessment  Act 
of  1992  (Pu  ).  L.  102-345,  106  Stat. 
923}— 

(A)  That  i  nvolves  an  amount  in 
controversy  in  excess  of  350,000; 

(B)  That  i  s  an  in  rem  action  or  in 
which  an  ir  rem  action  based  on  the 
same  violat  on  has  been  brought; 

(C)  Regarding  which  an  aircraft 
subject  to  hen  has  been  seized  by  the 
United  States;  and 

(D)  tn  whjch  a  suit  for  injunction 
relief  based  |on  the  violation  giving  rise 
to  the  civil  penalty  has  also  been 
brought. 

(vi)  The  F  AA  may  assess  a  civil 
penalty  agai  nst  any  person  who 
knowingly  (jommits  an  act  in  violation 
of  the  Hazaadous  Materials 
Transportation  Act,  as  amended,  or  any 
rule,  regulation,  or  order  issued 
thereunder,  in  accordance  with  section 
901(a)(1)  of  the  Federal  Aviation  Act  of 
1958,  as  amiinded.  and  section  110  of 
the  Hazardn  us  Materials  Transportation 
Act.  as  air.  ^ded  (49  U.S.C.  App.  1809). 
and  49  CFR]l.47(k). 

(vii)  The  I  'AA  may  assess  a  civil 
penalty  agai  ast  any  person  who  violates 
section  404(  d)  of  the  Federal  Aviation 
Act  of  1958j  as  amended  (relating  to  the 
prohibition  against  smoking  on 
scheduled  f]  ights  and  tampering  with 
smoke  alam  i  devices),  or  any  rule, 
regulation.  <  ir  order  issued  thereunder, 
in  accordani;e  with  sections  404(d)  and 
901(a)(1)  of  he  Federal  Aviation  Act  of 
1958,  as  ami  mded  (49  U.S.C.  App 
1374(d)  and  1471(a)(1)).  and  49  CFR 
1.47(q). 

(2)  Amoukt  of  civil  penalties. — (i) 
Except  as  ot  lerwise  provided  by  statute. 


any  person  who  violates  any  provision 
of  title  ffl.  IV.  V,  VI.  VU.  or  XII  or  of 
secUon  1101.  or  1115(e)(2)(B)  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  or  any  rule,  regulation,  or 
order  issued  thereunder,  is  subject  to  a 
civil  penalty  of  not  to  exceed  $1,000  for 
each  such  violation,  in  accordance  with 
section  901(a)(1)  of  the  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C. 
App.  1471(a)(1)). 

(ii)  Any  person  who  operates  aircraft 
for  the  carriage  of  persons  or  property 
for  compensation  or  hire  (other  than  an 
airman  serving  in  the  capacity  of  an 
airman)  is  subject  to  a  civil  penalty  of 
not  to  exceed  $10,000  for  each  violation 
of  title  III.  VI.  or  XH  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  or 
any  rule,  regulation,  or  order  issued 
thereunder,  occurring  after  December 
30, 1987,  in  accordance  with  section 
901(a)(1)  of  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  App. 
1471(a)(1)). 

(iii)  Any  person  is  subject  to  a  dvil 
penalty  of  not  to  exceed  $10,000  for 
each  violation  that  relates  to  registration 
or  recordation  of  an  aircraft  under  title 
V  of  the  Federal  Aviation  Act  of  1958. 
as  amended,  in  accordance  with  section 
901(a)(1)  of  the  Federal  Aviation  Art  of 
1958.  as  amended  (49  U.S.C.  App. " 
1471(a)(1)). 

(iv)  Whoever  imparts  or  conveys  or 
causes  to  be  imparted  or  conveyed  false 
information,  knowing  the  information  to 
be  false  and  under  drcumstances  in 
which  such  information  may  reasonably 
be  believed,  concerning  an  attempt  or  ■ 
alleged  attempt  being  made  or  to  be 
made,  to  do  any  ad  which  would  4)e  a 
crime  prohibited  by  subsection  (i),  (j). 
(k),  or  (1)  of  section  902  of  the  Federal 
Aviation  Act  of  1958.  as  amended,  is 
subject  to  a  civil  penalty  of  not  more 
than  $10,000,  in  accordance  with 
section  901(c)  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C. 
App.  1471(c)). 

(v)  Except  for  certain  law  enforcement 
officers  and  other  authorized  persons, 
whoever  while  aboard,  or  while 
attempting  to  board,  any  aircraft  in.  or 
intended  for  operation  in,  air 
transportation  or  intrastate  air 
transportation,  has  on  or  about  the 
person  or  the  person's  property  a 
concealed  deadly  or  dangerous  weapon, 
which  is,  or  would  be,  accessible  to 
such  person  in  flight  is  subject  to  a  dvil 
penalty  of  not  more  than  $10,000,  in 
accordance  with  sedion  901(d)  of  the 
Federal  Aviation  Ad  of  1958,  as 
amended  (49  U.S.C.  App.  1471(d)). 

(vi)  Any  person  who  knowingly 
commits  an  act  in  violation  of  the 
Hazardous  Materials  Transportation 
Act,  as  amended,  or  any  rule,  regulation. 


or  order  issued  thereunder,  is  subjed  to 
a  dvil  penalty  of  not  more  than  $10,000 
for  each  violation  occurring  before 
November  16,  1990,  or  a  civil  penalty  of 
not  more  than  $25,000  and  not  less  than 
$250  for  each  violation  occiuring  on  or 
after  November  16, 1990.  in  accordance 
with  sedion  901(a)(1)  of  the  Federal 
Aviation  Ad  of  1958,  as  amended  (49 
U.S.C.  App.  1471(a)(1)),  and  section  110 
of  the  Hazardous  Materials 
Transportation  Ad,  as  amended  (49    . 
U.S.C.  App.  1809).  An  order  assessing  a 
dvil  penalty  for  a  violation  under  the 
Hazardous  Materials  Transportation 
Ad,  or  a  rule,  regulation,  or  order  issued 
thereunder,  will  be  issued  only  after 
consideration  of — 

(A)  The  nature  and  circumstances  of 
the  violation; 

(B)  The  extent  and  gravity  of  the 
violation; 

(C)  The  person's  degree  of  culpability; 

(D)  The  person's  history  of  prior 
violations; 

(E)  The  person's  ability  to  pay  the 
civil  penalty; 

(F)  The  eifed  on  the  person's  ability 
to  continue  in  business;  and 

(G)  Such  other  matters  as  justice  may 
reouire. 

(vii)  Any  person  who  violates  section 
404ld)  of  Uie  Federal  Aviation  Act  of 
1958.  as  amended,  or  any  rule, 
regulation,  or  order  issued  thereunder, 
is  subjed  to  a  civil  penalty  of  not  more 
than  the  amount  specified  in  the  Federal 
Aviation  Ad  of  1958.  as  amended,  for 
each  violation,  in  accordance  with 
sedions  404(d)  and  901  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49 
U.S.C.  App.  1374(d)  and  1471).  Any 
passenger  who  tampers  with,  disables, 
or  destroys  any  smoke  alarm  device 
located  in  any  lavatory  aboard  an 
aircraft  engaged  in  air  transportation  or 
intrastate  air  transportation  is  subject  to 
a  civil  penalty  in  accordance  with 
section  404(d)  and  901  of  the  Federal 
Aviation  Act  of  1058.  as  amended, 
except  that  such  civil  penalty  may  be 
imposed  in  an  amount  up  to  $2,000. 
•        •        •        •        • 

(k)  Exhaustion  of  administrative 
remedies.  A  party  may  petition  for 
review  only  of  a  final  decision  and  order 
of  the  Administrator  to  the  courts  of 
appeals  of  the  United  States  or  the 
United  States  Court  of  Appeals  for  the 
Distrid  of  Columbia  under  section  1006 
of  the  Federal  Aviation  Ad  of  1958,  as 
amended.  An  initial  decision  or  order 
issued  by  an  administrative  law  judge 
that  has  not  been  appealed  to  the  FAA 
decisionmaker  and  an  order 
compromising  a  civil  penalty  adion 
may  not  be  appealed  under  section  1006 
of  the  Federal  Aviation  Ad  of  1958,  as 
amended  (49  U.S.C.  App.  1486). 


(1)  Compromise.  The  FAA  may 
compromise  any  civil  penalty  action 
initiated  in  accordance  with  section  901 
of  the  Federal  Aviation  Ad  of  1958,  as 
amended,  at  any  time  before  referring 
the  action  to  the  United  Stales  Attorney 
General,  or  the  delegate  of  the  Attorney 
General,  for  collection. 

(1)  An  agency  attorney  may 
compromise  any  civil  penalty  action 
where  a  person  charged  with  a  violation 
agrees  to  pay  a  civil  penalty  and  the 
FAA  agrees  to  make  no  finding  of 
violation.  Under  such  agreement,  a 
compromise  order  is  issued  following 
the  payment  of  the  agreed-upon  amount 
or  the  signing  of  a  promissory  note.  The 
compromise  order  states  the  following: 

(i)  The  person  has  paid  a  civil  penalty 
or  has  signed  a  promissory  note 
providing  for  installment  payments. 
***** 

4.  Part  13  is  amended  by  adding  a 
new  §  13.18  to  read  as  follows: 

§  1 3.1 8    Civil  penalties:  Administrative 
assessntent  against  a  person  acting  In  the 
capacity  of  a  pilot,  flight  engineer, 
mechanic,  or  repairman. 

(a)  General.  This  section  applies  to 
each  action  in  which  the  FAA  seeks  to 
assess  a  civil  penalty  by  administrative 
procedures  under  section  901(a)(3)(D)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  App.  1471(a)(3)(D). 
section  2(a)  of  the  FAA  Civil  Penalty 
Administrative  Assessment  Act  of  1992 
(Pub.  L.  102-345. 106  Stat.  923),  and 
section  208  of  the  Airport  and  Airway 
Safety.  Capacity,  Noise  Improvement, 
and  Intermodal  Transportation  Act  of 
1992  (Pub.  L.  102-581.  106  Stat.  4872)) 
against  a  person  acting  in  the  capacity 
of  a  pilot,  flight  engineer,  mechanic,  or 
repairman.  "Hiese  actions,  and  the 
penalties  that  apply,  include,  but  are  not 
limited,  to  the  following: 

(1)  Authority  to  assess  civil 
penalties. — (i)  The  FAA  may  assess  a 
civil  penalty  against  any  person  acting 
in  the  capacity  of  a  pilot,  flight  engineer, 
mechanic,  or  repairman  for  a  violation 
of  title  III,  V,  VI,  or  XII  or  section  1101. 
or  1115(e)(2)(B)  of  the  Federal  Aviation 
Act  of  1958.  as  amended,  or  any  rule, 
regulation,  or  order  issued  thereunder, 
occurring  on  or  after  August  26,  1992, 
in  accordance  with  section  901(a)(3)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  App.  1471(a)(3). 
section  2(a)  of  the  FAA  Civil  Penalty 
Administrative  Assessment  Act  of  1992 
(Pub.  L.  102-345. 106  Stat.  923),  and 
section  208  of  the  Airport  and  Airway 
Safety,  Capacity,  Noise  Improvement, 
and  Intermodal  Transportation  Act  of 
1992  (Pub.  L.  102-581.  106  Stat.  4872)). 

(ii)  Violations  of  section  9308  or 
section  9309  of  the  Airport  Noise  and 


Capacity  Ad  of  1990  (49  U.S.C.  App. 
2157  and  2158)  or  any  regulation  issued 
to  carry  out  such  sedions  are  subject  to 
the  same  civil  penalties  and  procedures 
as  are  provided  by  title  IX  of  the  Federal 
Aviation  Ad  of  1958,  as  amended,  for 
violations  of  title  VI,  in  accordance  with 
sedion  9308(e)  of  the  Airport  Noise  and 
Capacity  Ad  of  1990  (49  U.S.C.  App. 
2157(e)). 

(iii)  Notwithstanding  the  provisions  of 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
section,  the  United  States  Distrid  Courts 
have  exclusive  jurisdiction  of  any  civil 
penalty  action  initiated  by  the 
Administrator,  in  accordance  with 
sedion  901(a)(3)(C)  of  the  Federal 
Aviation  Ad  of  1958.  as  amended  (49 
U.S.C.  App.  1471(a)(3)(C))— 

(A)  That  involves  an  amount  in 
controversy  in  excess  of  $50,000; 

(B)  That  is  an  in  rem  action  or  in 
which  an  in  rem  action  is  based  on  the 
same  violation  has  been  brought; 

(C)  Regarding  which  an  aircraft 
subject  to  lien  has  been  seized  by  the 
United  States;  and 

(D)  In  which  a  suit  for  injunctive 
relief  based  on  the  violation  giving  rise 
to  the  civil  penalty  has  also  been 
brought. 

(2)  Amount  of  civil  penalties— {i) 
Except  as  otherwise  provided  by  statute, 
any  person  who  violates  any  provision 
of  title  III,  IV,  V.  VI,  VII,  or  XII  or  of 
section  1101  or  1115(e)(2)(B)  of  the 
Federal  Aviation  Ad  of  1958,  as 
amended,  or  any  rule,  regulation,  or 
order  issued  thereunder,  is  subject  to  a 
civil  penalty  of  not  to  exceed  $1,000  for 
each  such  violation,  in  accordance  with 
section  901(a)(1)  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C. 
App.  1471(a)(1)). 

(ii)  Any  person  is  subject  to  a  civil 
penalty  of  not  to  exceed  $10,000  for 
each  violation  that  relates  to  registration 
or  recordation  of  an  aircraft  under  title 
V  of  the  Federal  Aviation  Act  of  1958, 
as  amended,  in  accordance  with  section 
901(a)(1)  of  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  App. 
1471(a)(1)). 

(b)  Order  of  assessment.  An  order  of 
assessment,  which  assesses  a  civil 
penalty,  may  be  issued  for  a  violation 
described  in  paragraph  (a)  of  this 
section  after  notice  and  an  opportunity 
to  answer  any  charges  and  be  heard  as 
to  why  such  order  should  not  be  issued. 

(c)  Definitions.  As  used  in  this  part, 
the  following  definitions  apply: 

Flight  engineer  means  a  person  who 
holds  a  flight  engineer  certificate  issued 
under  part  63  of  this  chapter. 

Mechanic  means  a  person  who  holds 
a  mechanic  certificate  issued  under  part 
65  of  this  chapter. 


Person  acting  in  the  capacity  of  a 
pilot,  flight  engineer,  mechanic,  or 
repairman  means  a  person  acting  in 
such  capacity,  whether  or  not  that 
person  holds  the  respective  airman 
certificate  issued  by  the  FAA. 

Pilot  means  a  person  who  holds  a 
pilot  certificate  issued  under  part  61  of 
this  chapter. 

Repairman  means  a  person  who  holds 
a  repairman  certificate  issued  under  part 
65  of  this  chapter. 

(d)  Delegation  of  authority.  The 
authority  of  the  Administrator,  under 
section  901  of  the  Federal  Aviation  Ad 
of  1958,  as  amended,  to  initiate  and 
assess  civil  penalties  for  a  violation  of 
the  Act,  or  a  rule,  regulation,  or  or.-ier 
issued  thereunder,  is  delegated  to  the 
Chief  Counsel,  the  Deputy  Chief 
Counsel,  the  Assistant  Chief  Counsel  for 
Enforcement,  the  Assistant  Chief 
Counsel  for  each  region  and  center.  The 
authority  of  the  Adn;inistrator  to  refer 
cases  to  the  Attorney  Genera!  of  the 
United  States,  or  the  delegate  of  the 
Attorney  General,  for  collection  of  civil 
penalties  is  delegated  to  the  Chief 
Counsel,  the  Deputy  Chief  Counsel,  the 
Assistant  Chief  Cm in«r'l  fnr 
Enforcement,  the  Assistant  Chief 
Counsel  for  Regulations,  and  the 
Assistant  Chief  Counsel  for  each  region 
and  center. 

(e)  Notice  of  proposed  assessment.  A 
civil  penalty  adion  is  initiated  by 
sending  a  notice  of  proposed  assessmeni 
to  the  person  cha.'ged  with  a  violation 
specified  in  paragraph  (a)  of  this 
section.  The  notice  of  proposed 
assessment  contains  a  statement  of  th»» 
charges  and  the  amount  of  the  proposed 
civil  penalty.  The  person  charged  with 

a  violation  may  do  the  following: 

(1)  Submit  the  amount  of  the 
proposed  civil  penaltv  or  an  agreed- 
upon  amount,  in  which  case  either  an 
order  of  assessment  or  a  compromise 
order  uill  be  issued  in  that  amount. 

(2)  Answer  the  charges  in  writing. 

(3)  Submit  a  written  request  for  an 
informal  conference  to  discuss  the 
matter  with  an  agency  attomev  and 
submit  relevant  information  or 
documents. 

(4)  Request  that  an  orderbe  issued  in 
accordance  with  the  notice  of  proposed 
assessment  so  that  the  person  charged 
may  appeal  to  the  National 
Transportation  Safety  Board. 

(f)  Appeal.  Any  person  who  receives 
an  order  of  assessment  issued  under  this 
sedion  may  appeal  the  order  to  the 
National  Transportation  Safetv  Board. 
The  appeal  stays  the  effedivoness  of  the 
Administrator's  order. 

(g)  Failure  to  respond  to  noiire  of 
proposed  assessment.  An  o-.^er  •..! 
assessment  may  be  issued  if  the  tK  ison 
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charged  with  t  violation  fails  to  respond 
to  the  notice  off  proposed  assessment 
within  15  day*  after  receipt  of  that 
notice. 

(h)  Payment  \  person  shall  pay  a 
civil  penalty  by  sending  a  certified 
check  or  mcm^  order,  payable  to  the 
Federal  Aviatipn  Administration,  to  the 
office  identifi^  by  the  agency  attorney. 
The  civil  penalty  must  be  paid  within 
30  days  after  service  of  the  order  of 
assessment,  uqless  an  appeal  is  filed 
with  the  Natiobal  Transportation  Safety 
Board.  In  suchi  case,  the  civil  penalty 
must  be  paid  Within  30  days  after  a  final 
order  of  the  Board  or  the  Court  of 
Appeals  that  amrms  the  order  of 
assessment  in  Whole  or  in  part. 

(i)  CoUectiok  of  civil  penalties.  If  a 
person  does  nit  pay  a  civil  penalty 
imposed  by  an  order  of  assessment  or  a 
compromise  ofder  within  60  days  after 
service  of  iLc  irder,  the  Administrator 
may  take  action  {vovided  under  the  law 
to  collect  the  penalty,  including 
referring  the  order  to  the  United  States 
Attorney  General,  or  delegate  of  the 
Attorney  Gene^  to  begin  proceedings 
to  collect  the  oivil  penalty.  The  action 
is  brought  in  aj  United  States  District 
Court,  under  tie  authority  in  section 
903  of  the  Federal  Aviation  Act  of  1958, 
as  amended  (4^  U.S.C.  App.  1473). 

(j)  Exhaustim  of  administrative 
remedies.  A  party  may  p>etition  for 
review  only  ofla  final  decision  and  order 
of  the  National  Transportation  Safety 
Board  to  the  c<  lurts  of  appeals  of  the 
United  States  *r  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
under  section    006  of  the  Federal 
Aviation  Act  o  '  1958,  as  amended.  An 
order  of  assess  fnent  that  has  not  been 
appealed  to  thu  National  Transportation 
Board  and  an  c  rder  compromising  a 
civil  penalty  a(  :tion  may  not  be  appealed 
under  section    006  of  the  Federal 


Aviation  Act  of  1958,  as  amended  (49 
U.S.C  App.  I486). 

(k)  Compromise.  The  FAA  may 
compromise  any  civil  penalty  action 
initiated  in  accordance  with  section  901 
of  the  Federal  Aviation  Act  of  1958,  as 
amended,  at  any  time  before  referring 
the  action  to  the  United  States  Attorney 
General,  or  the  delegate  of  the  Attorney  ' 
General,  for  collection. 

(1)  An  agency  attorney  may 
compromise  any  civil  penalty  action 
where  a  person  charged  with  a  violation 
agrees  to  pay  a  civil  penalty  and  the 
FAA  agrees  to  make  no  finding  of 
violation.  Under  such  agreement,  a 
compromise  order  is  issued  following 
the  payment  of  the  agreed-upon  amount 
or  the  signing  of  a  promissory  note.  The 
compromise  order  states  the  following: 

(i)  The  person  has  paid  a  civil  penalty 
or  has  signed  a  promissory  note 
providing  for  installment  payments; 

(ii)  The  FAA  makes  no  finding  of 
violation;  and 

(iii)  The  compromise  order  will  not  be 
used  as  evidence  of  a  prior  violation  in 
any  subsequent  civil  penalty  proceeding 
or  certificate  action  proceeding. 

(2)  An  agency  attorney  may 
compromise  the  amount  of  any  civil 
penalty  proposed  or  assessed  in  an 
order. 

5.  Section  13.201  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (a)  to  read  as  follows: 

§13.201    App4icabUity. 

(a)  this  subpart  appUes  to  all  cases  in 
which  a  hearing  has  been  requested 
under  §13.16. 

•        «        •        *        * 

6.  Section  13.233  is  amended  by 
revising  the  introductory  text  of 
paragraph  fb),  paragraphs  (b)(1)  and 
(b)(3),  and  the  first  sentence  of  the 
introductory  text  in  paragraph  (j),  to 
read  as  follows: 


§  13.233    Appeal  from  initial  decision. 

(a)  *  •  • 

(b)  Issues  on  appeal.  In  any  appeal 
from  a  decision  of  an  administrative  law 
judge,  the  FAA  decisionmaker  considers 
only  the  following  issues: 

(1)  Whether  each  finding  of  fact  is 
supported  by  a  preponderance  of 
reliable,  probative,  and  substantial 
evidence; 

(2)«  •  * 

(3)  Whether  the  administrative  law 
judge  committed  any  prejudicial  errors 
that  support  the  appeal. 
***** 

(j)  FAA  decisionmaker's  decision  on 
appeal.  The  FAA  decisionmaker  will 
review  the  record,  the  brie&  on  appeal, 
and  the  oral  argument,  if  any,  when 
considering  the  issues  on  appeal.  •  *  • 
***** 

7.  In  Part  13  remove  the  words  "the 
Assistant  Chief  Coimsel  for  Regulations 
and  Enforcement"  and  add,  in  their 
place,  the  words  "the  Assistant  Chief 
Counsel  for  Regulations,  the  Assistant 
Chief  Counsel  for  Enforcement"  in  the 
following  places: 

(a)  §13.15(b),  (c)(1),  and  (c)(3); 

(b)  §  13.16(c),  first  and  second 
sentences; 

(c)  §  13.19(b),  the  introductory  text  of 
(c),  and  the  closing  text  of  (c); 

(d)§  13.21; 
(e)§  13.25(a)  and  (b); 
(0§  13.71; 
(g)§  13.73; 
(h)§  13.81(a);  and 
(i)  §  13.202,  definition  of  Agency 
attorney. 

Issued  in  VVastiington,  DC,  on  ]uly  29, 
1994. 

Mark  L.  Gerchick, 

Chief  Counsel. 
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DEPARTMf  NT  OF  THE  TREASURY 
Comptroller  of  the 


t^e 


Office  of 
Currency 

12CFRPar|t34 

FEDERAL  KESERVE  SYSTEM 


12  CFR  Part 225 


FEDERAL 
CORPORA 


DEPOSIT  INSURANCE 
ION 


12  CFR  Par :  323 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Tl^rift  Supervision 

12  CFR  Part  564 

NATIONAL  CREDIT  UNION 
ADMINiSTF  ATION 

12  CFR  Par  722 

Real  Estate  Appraisal  Exceptions  in 
Major  Disaster  Areas 


AGENCIES: 

the  Cuirenc  y 

Governors 

System; 

Corporatior 

Supervisior 

Credit  Unioi 


Qffice  of  the  Comptroller  of 
,  Treasury;  Board  of 
the  Federal  Reserve 
Deposit  Insurance 
;  Office  of  Thrift 
Treasury';  and  National 
Administration. 


cf 
Fee  eral : 


ACTION:  Statement  and  Order;  temporary 
exceptions. 


summary: 
Institutions 
(DIDRA).  a 
financial 
agencies  to 
and  regu 
appraisals 
exceptions 
that  involve 
disaster 
would 
disaster  anc 
safety  and 
for  certain  f 


lat(  iry 
f  )r  ( 


areiis 


SUPPLEMENTV^RY 

DATES: 

5.  1994  and 

the  dates 


FORFURTHEII 

Office  of  th( 
Currency 


William 
Examiner  oi 
Nationa 
5170.  Office 
Examiner; 
874-4460 


Sfection  2  of  the  Depository 
Disaster  Relief  Act  of  1992 
I  thorizes  the  Federal 
in  ititutions  regulatory 

nake  exceptions  to  statutory 
requirements  relating  to 
certain  transactions.  The 
i  ire  available  for  transactions 
real  property  in  major 
when  the  exceptions 
facilitate  recovery  from  the 

would  be  consistent  with 
soundness.  Expiration  dates 
ansactions  are  set  out  in  the 
INFORMATION  section. 


This  order  is  effective  on  August 
expires  for  specific  areas  on 
in  iicated  in  the 
SUPPLEMENT  »RY  INFORMATION  section. 


INFORMATION  CONTACT: 
Comptroller  of  the 


(C  CC) 


Kerr,  National  Bank 
Thomas  E.  Watson, 

Examiner  (202)  874- 
of  the  Chief  National  Bank 
•  Horace  G.  Snced,  (202) 
Senior  Attorni'v,  Bank 


Baik 


Operations  and  Assets  Division,  250  E 
Street  SW..  Washington,  DC  20219. 

Board  of  Governors  of  the  Federal 
Reserve  System  (Board) 

Rhoger  H.  Pugh,  Assistant  Director, 
(202)  728-5883,  Stanley  B.  Rediger, 
Supervisory  Financial  Analyst,  (202) 
452-2629,  Virginia  M.  Gibbs, 
Supervisory  Financial  Analyst,  (202) 
452-2521,  Division  of  Banking 
Supervision  and  Regulation;  or  Deneen 
Donnley-Evans,  Staff  Attorney,  (202) 
736-5567,  Legal  Division.  For  the 
hearing  impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  (202)  452-3544,  20th 
and  C  Streets  NW.,  Washington,  DC 
20551. 

Federal  Deposit  Insurance  Corporation 
(FDIC) 

Robert  F.  Miailovich,  Associate 
Director,  (202)  898-6918,  James  D. 
Leitner,  Examination  Specialist,  (202) 
898-6790,  Division  of  Supervision;  or 
Walter  P.  Doyle,  Counsel,  (202)  898- 
3682,  Legal  Division,  550  17th  Street 
NW.,  Washington.  DC  20429. 

Office  of  Thrift  Supervision,  Treasury 
(OTS) 

Robert  Fishman,  Acting  Deputy 
Assistant  Director.  Policy,  (202)  906- 
5672;  Deirdre  Kvartunas,  Program 
Analyst,  (202)  906-7933;  Diana  Garmus, 
Deputy  Assistant  Director,  Corporate 
Activities,  (202)  906-5683;  Ellen  J. 
Sazzman,  Attorney,  Regulations  and 
Legislation  Division,  Chief  Counsel's 
Office,  (202)  907-7133;  1700  G  Street 
NW.,  Washington,  DC  20552. 

National  Credit  Union  Administration 
(NCUA) 

Michael  J.  McKenna,  Office  of  General 
Counsel,  (703)  518-6540.  or  Herb 
Yolles,  Office  of  Examination  and 
Insurance.  (703)  518-6360, 1775  Duke 
Street,  Alexandria.  VA  22314. 

SUPPLEMENTARY  INFORMATION: 

Statement 

Section  2  of  DIDRA,  12  U.S.C.  3352, 
authorizes  the  agencies  to  make 
exceptions  to  statutory  and  regulatory 
appraisal  requirements  for  transactions 
with  respect  to  real  property  located  in 
areas  that  the  President  has  determined, 
pursuant  to  section  5170  of  Title  42,  that 
a  major  disaster  exists,  provided  that  the 
exception  would  facilitate  recovery  from 
the  major  disaster  and  is  consistent  with 
safety  and  soundness.'  Such  exceptions 
expire  not  later  than  three  years  after  the 


'  The  agencies  musl  make  the  exception  no  later 
than  30  months  after  (he  date  on  which  the 
President  determines  that  a  major  disaster  exists  in 
the  area. 


date  of  the  Presidbni.'s  determination 
that  a  major  disaster  exists  in  the  area. 

Since  July  7, 1994.  and  continuing, 
the  President  has  declared  several  areas 
as  Major  Disaster  Areas  in  certain 
Alabama,  Florida,  and  Georgia  counties 
because  of  the  extensive  flooding  that 
nrrurred  and  is  continuing.  The 
agencies  believe  that  granting  relief  from 
the  appraisal  requirements  for  certain 
real  estate  transactions  in  all  such  areas 
affected  by  this  flooding  is  consistent 
with  the  provisions  of  the  DIDRA. 

The  agencies  have  determined  that 
the  disruption  of  real  estate  markets  in 
all  such  affected  areas  interferes  with 
the  ability  of  depository  institutions  to 
obtain  appraisals  that  comply  with 
statutory  and  regulatory  requirements 
and.  therefore,  may  impede  institutions 
in  making  loans  and  engaging  in  other 
transactions  that  would  aid  in  the 
reconstruction  and  rehabilitation  of  the 
affected  area.  Accordingly,  the  agencies 
have  determined  that  recovery  from  this 
major  disaster  would  be  facilitated  by 
excepting  transactions  involving  real 
estate  located  in  the  area  directly 
affected  by  the  flooding  imm  the  real 
estate  appraisal  requirements  of  Title  XI 
of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA)  as  amended,  12  U.S.C.  3331  et 
seq.,  and  regulations  promulgated 
thereto.  This  has  the  effect  of  excepting 
certain  transactions  from  the  definition 
of  "federally  related  transactions." 

The  agencies  have  also  determined 
that  safety  and  soundness  would  not  be 
adversely  affected  by  such  exceptions  so 
long  as  the  depository  institution's 
records  relating  to  any  such  excepted 
transaction  clearly  indicate  either  that 
the  property  involved  was  directly 
affected  by  the  major  disaster  or  that  the 
transaction  would  facilitate  recovery 
from  the  disaster  and  there  is  a  binding 
commitment  to  fund  the  transaction 
within  three  years  after  the  date  the 
major  disaster  was  declared.  In  addition, 
the  transaction  must  continue  to  be 
subject  to  review  by  management  and  by 
the  agencies  in  the  course  of 
examination  of  the  institution  under 
normal  supervisory  standards  relating  to 
safety  and  soundness,  though  the 
transactions  need  not  comply  with  the 
specific  requirements  of  Title  XI  of 
FIRREA  and  the  agencies'  appraisal 
regulations. 

Expiration  Dates 

Any  exceptions  provided  under  the 
order  shall  expire  not  later  than  three 
years  after  the  date  on  which  the 
President  determines,  pursuant  to 
section  401  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5170,  that  a 


major  disaster  exists  in  the  area. 
Accordingly,  exceptions  for  the  major 
disasters  declared  due  to  the  flooding 
expire  on:  July  8, 1997  for  Alabama 
counties;  July  10.  1997  for  Florida     . 
counties;  and  July  7, 1997  for  Georgia 
counties.  Exceptions  for  any  other 
counties  in  this  area  that  have  been 
declared  major  disasters  by  the 
President  as  a  result  of  the  flooding  that 
l)egan  on  or  about  July  7, 1994  e.xpire  3 
years  after  tlie  date  of  such  declaration. 

Order 

111  accordance  with  section  Z  of  DtDgA. 
rt'lief  is  hereby  granted  from  the  provisions 
of  Title  XI  of  FIRREA  and  tlie  agencies 
appraisal  regulations  for  any  rtal  estate- 
related  financial  transaction  that  requires  the 
servi(*s  of  an  appraiser  under  those 
prtwisions,  provided  that: 

(1)  The  transaction  involves  real  estate 
located  in  an  area  that  the  President  has 
determined,  pursuant  to  section  401  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
iiniergency  Assistance  Act.  42  U.S.C.  5170.  is 
a  major  disaster  area  as  a  result  of  the  July 
1994  flooding  in  Alabama.  Florida,  and 
Ceot^jia.  and  has  been  designated  eligible  for 
Federal  assistance  by  the  Federal  Emergency 
Management  Agency-  (FEMA); ' 

(2)(a)  The  real  property  involved  was 
directly  affected  by  the  major  disaster,  or 

(b)  The  real  projjerty  involved  was  not 
directly  affected  by  the  major  disaster  but  the 
institution's  records  explain  how  the 
transaction  would  facilitate  recovery  from  the 
disaster: 

(3)  There  is  a  binding  commitment  to  fund 
a  transaction  that  is  made  within  three  years 
dfler  the  date  the  major  disaster  was  declared 
by  the  President;  and 

(4)  The  institution  retains  in  its  files,  for 
t.-xaminer  review,  appropriate  docnimentation 
supporting  the  property's  valuation. 

Appendix  to  Order 

Alabama:  Barbour,  Coffee,  Conecuh. 

Covington.  Dale,  Geneva.  Henry,  tiouston. 

Randolph.  Russell 
Flnhda:  Bay,  Calhoun.  Franklin,  Gadsden. 

Gulf.  Holmes.  Jadcson.  Liberty,  Okaloosa. 

.Santa  Rosa.  Walton.  Washington 
Crporgia:  Baker,  Bibb,  Butts.  Calhoun.  Clay. 

Clayton,  Coweta.  Crawford.  Crisp,  Decatur. 

Dooly.  Dougherty.  Early,  Fayette.  Fulton. 

Henry.  Houston,  Jasper,  Jones,  Lamar,  Lee. 

Macon,  Meriwether,  Miller,  Mitchell. 

Monroe.  Montgomery,  Newton,  Peach. 

I'ike,  Pulaski,  Quitman.  Randolph, 

Rockdale.  Seminole,  Spalding.  Stewart. 

Sunttcr,  Talbot.  Taylor.  Teirell.  Toombs. 

Troup,  Twiggs,  I'pson.  Wetjster.  Wheeler. 

Wilcox.  Worth 

Dated:  August  2. 1994. 
Fugene  A.  Ludnvig, 
Comptrotter  of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 


■  l°he  Aiabanu,  Florida,  aad  Georgiu  counties 
nffecled  are  listed  in  the  ap{)endix  to  this  order.  The 
exroplton  would  also  Include  any  other  such  areas 
that  the  President  sut>sequently  d<^lares  are  major 
disaster  areas  as  a  result  of  the  flooding. 


Dated:  July  28.  1994. 
William  W.  Wiles. 

Sticrntarv  of  the  Board. 

Federal  Deposit  Insurance  Corporation. 

Dated:  July  28,  1994. 
Robert  E.  Feldman. 
Acting  Executive  S<x:retary. 

Dated:  July  26, 1994. 

Fty  the  Office  of  Thrift  Sujjervision. 

John  F.  Doivney, 

-Acting  Director. 

Dated:  July  26. 1994. 
Becky  Baker, 

Sfcrvtary  of  the  Board.  National  Credit  Union 

Administration. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

(Regulation  Z;  Docket  No.  R-0844] 

Truth  In  Lending 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  temporary 
exceptions. 

summary:  The  Board  is  amending 
Regulation  Z  (which  implements  the 
Truth  in  Lending  Act)  to  provide  relief 
■  in  areas  in  the  South  recently  affected 
by  major  flooding.  The  amendments 
provide  a  temporary  exception  from 
provisions  of  the  regulation  that 
prohibit  a  creditor  from  using  a 
preprinted  form  by  a  creditor  to  obtain 
a  consumer's  waiver  of  the  right  to 
rescind  certain  home-secured  loans 
when  loan  proceeds  are  needed 
immediately  to  meet  a  consumer's  bona 
fide  personal  financial  emergency.  In 
addition,  a  consumer's  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  for  purposes  of  Regulation  Z 
for  transactions  secured  by  a  consumer's 
principal  dwelling  located  in  areas  of 
the  South  recently  declared  to  be  major 
disaster  areas  becaiise  of  extensive 
flooding.  Generally.  Regulation  Z 
requires  a  mandatory  three  day  waiting 
period  on  rescindable  transactions 
before  funds  can  be  disbursed.  The 
special  exceptions  expire  one  year  from 
the  date  the  area  was  declared  a  major 
disaster. 

EFFECTIVE  DATE:  July  29.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Gell.  Staff  Attorney,  or  Adrienne 
D.  Hurt,  Managing  Coimsel,  Division  of 
Consumer  and  Communitv  Affairs,  at 


(202J  452-2412  or  (202) 452-3667;  for 
the  hearing  impaired  on7y,  contact 
Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD),  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Truth  in  Lending  Act 
(TILA).  15  U.S.C  1 601-1 666j.  and 
Regulation  Z.  12  CFR  Part  226,  with 
some  exceptions,  a  consumer  has  the 
right  to  rescind  a  credit  obligation 
secured  by  the  consumer's  principal 
dwelling  for  three  days  after  becoming 
obligated,  due  to  the  risk  of  loss  of  the 
consumer's  home  in  the  event  of 
default.  There  is  a  mandatory  waiting 
period  of  three  business  days  before 
funds  can  be  disbursed  in  order  to  give 
consumers  an  opportunity  to  reflect  on 
the  loan  terms  and  to  elect  to  cancel  the 
transaction  (12  CFR  226.15  and  226.23). 
A  consumer  may  modify  or  waive  this 
right  of  rescission  to  meet  a  bona  fide 
personal  financial  emergency.  The 
consumer  must  provide  the  creditor  a 
written,  signed  and  dated  waiver 
statement  that  describes  the  emergency. 
Under  Regulation  Z.  12  CFR  226.15(e)" 
juid  226.23(e),  the  waiver  statement  may 
not  be  executed  on  a  preprinted  form. 

The  Board  has  previously  adopted  an 
exception  to  Regulation  Z  for 
transactions  in  areas  affected  by 
Hurricanes  Andrew  and  Iniki  and  the 
April  1992  Los  Angeles  civil  imrest  (57 
FR  53545  (1992));  extensive  flooding  in 
the  Midwest  (58  FR  40582  (1993));  and 
most  recently,  a  major  earthquake  in 
Cahfomia  (59  FR  6532  (1994)).  The 
Board's  exception  permitted  a 
temporary  waiver  of  the  provisions  in 
Regulation  Z  that  prohibit  an 
institution's  use  of  a  preprinted  form  to 
obtain  a  consumer's  waiver  of  the  right 
to  rescind  certain  home-secured  loans 
when  loan  fimds  were  needed 
immediately  to  meet  a  consumer's  bona 
fide  personal  financial  emergency.  In 
addition,  a  consumer's  need  to  obtain 
funds  immediately  was  regarded  as  a 
bona  fide  personal  financial  emergency 
for  purposes  of  Regulation  Z.  where  the 
home  securing  the  loan  was  located  in 
the  disaster  area. 

n.  Relief  for  Flood  Afiected 
Communities 

During  the  summer  of  1994.  extensive 
flooding  has  occurred  in  several 
Southern  States,  including  Alabama. 
Florida,  and  Georgia.  As  a  result,  the 
President  has  determined  that  extensive 
major  disaster  areas  exist  in  those  states, 
hi  order  to  aid  consumers  in  obtaining 
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credit  speedily  available  to  consumers 
in  these  areas.  In  addition,  consumers 
continue  to  have  the  right  to  rescind 
certain  loans  unless  that  right  is 
specifically  waived.  Moreover,  the 
exemption  is  limited  in  scope  and 
duration  and  would  provide  immediate 
assistance  to  consumers'  and  lenders' 
ongoing  efforts  to  reconstruct  and 
rehabilitate  only  in  certain  areas  that 
have  been  affected  by  recent  major 
disasters  recognized  under  the 
appropriate  federal  relief  statutes. 

For  reasons  explained  above,  the 
Board  also  believes  that  deferring  the 
effective  date  of  this  action  is  contrary 
to  the  public  interest.in  connection  with 
the  adoption  of  the  final  rule.  The  APA 
grants  a  specific  exemption  from  its 
requirements  relating  to  this  item  in 
these  instances  (5  U.S.C.  553  (d)(3)). 
Accordingly,  the  amendments  to 
Regulation  Z  are  effective  immediately. 

IV.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605  (b)).  the  Board  does  not  believe  that 
the  adoption  of  this  final  rule  would 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
The  amendment  imposes  no  new 
requirements  and  temporarily  removes  a 
restriction  imposed  by  Regulation  Z  on 
entities  subject  to  the  regulation. 

V.  Paperwork  Reduction  Act  Analysis 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
are  contained  in  these  changes. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks,  banking, 
Consumer  protection,  Credit,  Federal 
Reserve  System,  Finance.  Penalties.  Rate 
limitations.  Reporting  and 
recordkeeping  requirements,  Truth  in 
lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  226  as  follows: 

PART  22e-TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 

and  1637(c)(5). 

Subart  B — Open-End  Credit 

§226.16    [Amended] 

2.  In  §  226.16  footnotes  36b  and  36c 
are  redesignated  36c  and  36d, 
respectively. 


3.  In  §  226.15  a  new  paragraph  (e)(3) 
and  footnote  36b  are  added  to  read  as 
follows: 

§  226.1 5    Right  of  rescission. 


(e)  *   *   *  ■  ' 

(3)  The  consumer's  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during  Jui^e 
through  September  1994  to  be  a  major 
disaster  area,  pursuant  to  42  U.S.C. 
5170.  because  of  severe  storms  and 
flooding  in  the  South. ^^  In  this 
instance,  creditors  may  use  printed 
forms  for  the  consumer  to  waive  the 
right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 


Subpart  C— Closed-End  Credit 

4.  In  §  226.23  a  new  paragraph  (e)(3) 
and  footnote  48(b)  are  added  to  read  as 
follows: 

§  226.23    Right  of  rescission. 


(e)  *   •   • 

(3)  The  consumer's  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during  June 
through  September  1994  to  be  a  major 
disaster  area,  pursuant  to  42  U.S.C. 
5170,  because  of  severe  storms  and 
flooding  in  the  South. •**»>  In  this 
instance,  creditors  may  use  printed 
forms  for  the  consumer  to  waive  the 
right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 
*        *        *        *        * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  29, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-19310  Filed  8-4-94;  8:45  ami 
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and  published  by  the  Board.  Such  areas  now 
include  parts  of  Alabama,  Florida,  and  Georgia. 
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and  published  by  the  Board.  Such  areas  now 
include  parts  of  Alabama,  Florida,  and  Goorgia. 


Reader  Aids 


Federal  Register 
Vol.  59.  No.  150 
Friday,  August  5,  1994 


INFORMATION  AND  ASSISTANCE 


202-523-6227 
523-5215 
523-5237 
523^187 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


Federal  Register 

Index,  finding^ids  &  general  information 
Public  inspection  announcement  line 
Corrections  'to  published  documents 
Document  drafting  information 
Machine  readable  dociiments 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers', -dates,  etc.] 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications  ' 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


523-6230 
523-5230 
523-6230 


523-6230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  list  of 

202-275-0920 


documents  on  public  inspection. 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and  the  list  of 

documents  on  public  inspection  are  available  on  the 

National  Archives  fax-on-demand  system.  You  must  call 

from  a  fax  machine.  There  is  no  charge  for  the  service 

except  for  long  distance  telephone  charges.  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

38875-39246 ...1 

39247-39412 2 

39413-39672 :....,. 3 

39673-39936 4 

39937-10204 5 


CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 

6709 39671 

6710 39673 

6711 „ 39675 

6712 39935 


.39937 


5  CFR 

12000 

7  CFR 

406 : 39413 

906 39414 

922. : 39415 

923 39415 

924 39415 

981 39417 

997 39419 

998 39421 

1250 38875 

1413 39247 

1421 39247 

1427 39251 

301 , 39937 

Proposed  Rules: 

55 38944 

56 .....38944 

59 38944 

70 .38944 

947 39479 

1205 39480 

1413 39707 

1710..... .....39975 

1714 39975 

1785 39975 

8  CFR 

103 39394 

204 38876 

211 : 39394 

216 39394 

235 39394 

242 39394 

9  CFR 

317 39941 


318. 
319. 
381. 


.39254 
.39254 
.39254 


10  CFR 

73 38889 

Proposed  Rules: 

61 39485 


11  CFR 

107 

114 

9008 


.39635 
.39635 
.39635 


12  CFR 

34 40202 


225 39677,40202 

226 40203 

323 40202 

564 40202 

701 .....39423 

707 39425 

722 40202 

Proposed  Rules: 

225 39709 

707 39486 


13  CFR 

121 


..39426 


14  CFR 

23 39941 

25 39427 

36 39679 

39 39429,  39431,  39432. 

40084 

71 39434.  39435.  40084 

91 39679 

95 39436 

97 39943.  39944.  39947 

1260 38900 

Proposed  Rules: 

Ch.  1 39983 

1 39192 

13 40192 

36 39711 

39..... 39983 

71 39394 

91 39711 

189 39395 

16  CFR 

305 39951 

Proposed  Rules: 

1500 39306 

17  CFR 

200 39680 

Proposed  Rules: 

270. 39311 


18  CFR 

284 


.38901 


19  CFR 

4 39682 

210 39020 

211 39020 

Proposed  Rules: 

348 39985 

420 39991 

21  CFR 

210 39255 

211 39255 

520 39438 

556 38901 


11 


Federal  Register  /  Vol.  59.  No.  150  /  Friday,  August  5,  1994  /  Reader  Aids 


558 

Propos«d 

Ch.  I 

102 

330 

22CFR 

42 

518 


Rutos: 


23CFR 

1212        256 

24  CFR  - 

103 

200 

204 

905„ 

960 


Proposed 

91 

92 

570 

574 

576 

968 

905 

950 


Rum: 


25  CFR 

PropoMd  Ru|m: 

10 :... 

20 

63 


26  CFR 

1 

301 

28  CFR 

37  „„ 

77 


29  CFR 

1640 

1952 

30  CFR 

216 

218 

Propos«d 

Ch.  II 

206 

250 

935 


Rulis: 


33  CFR 

26 

100 

110 

126 

157 

160 

162 

165 

34  CFR 

388 


..38901 

.39888 
.39635 
.39499 


.39952 
.39440 


...».39955 

39394 

39956 

.39402 

.394C2 


40148 

40148 

40148 

40148 

40148 

40148 

39072 

39072 


.40086 
.40182 
.40184 


.....39958 
._38902 


..39898 
..39910 


..39896 
...39257 


.38904 
.38904 


..38946 
.39712 
..39991 
-.39993 


.39  »58 


.39 156 


JJ9962 

39456 

.39963 

39963 

40186 

39963.  40186 

39962 

,  39460.  39461 


.40176 


36  CFR 

Proposed 

14 


Rui  «: 


...39228 


38  CFR 

21 


.39966 


Proposed  Rules: 
17 


.38947 


39  CFR 

11 „ 

111 


..39257 
..39967 


40  CFR 

50 38906 

52 .39683.  39684.  39686. 

39688, 39690. 39691 . 39692. 
39699,39832 

80 39258 

81 39394,  39692,  39699, 

40084 

86 3%38 

180 39462.  39464.  39466. 

39467 

186 39467 

271 39967.39971 

600 39638 

721 39292.  39293.  39295 

799 .38917- 

Proposed  Rules: 

51 39501 

52  _ 39311.  39715.  39716. 

39994 

63 38949 

180- 39502.  39504,  39505 

185 39505 

186 39505 

721 3931 1 .  40001 

42  CFR 

400 39296 

405 39828 

414 39828 

Proposed  Rules: 

52 39312 

43  CFR 

PubHc  Land  Orders: 
725  (Revoked  in  part 

by  PLO  7072) 39468 

829  (Revoked  In  part 

by  PLO  7071) 39468 

7067 39635 

7070 39701 

707r 39468 

7072 39468 

7073 39469 

7074 39702 

7075 39702 

7076 39702 

Proposed  Rules: 

39 39216 

432.... „ 39316 

2820 39228 

44  CFR 

64 38921 

65 , 39972 

Proposed  Rules: 

67 40002 


46  CFR 

4 

38 

68 

78 


39469 

39963 

39635 

_„ 39963 

97.™.. 39963 

194........... 39963 

Proposed  Rules: 

97 „ 40004 

148_.; 40004 


47  CFR 

0 ; 39703 

18.„ 39471 

22 :. 39299 

24 ;. 39704 

64 38922.  39300 

69 38922 

73 38930.39301 

Proposed  Rules: 

73 38949,  38950,  39317 

48  CFR 

225 „ 38931.  39974 

252 38931 

519 :.. 38931 

552 38931 

1845 _ 38937 

1852 ..; „ 38937 

Proposed  Rules: 

9 '. 39317 

10 3931 7 

13 39317 

15....--^. .39317 

23 39317 

25 _ 39317 

31 39317 

45 ™._.. 39317 

52 „ 39317 

207 _„ 40005 

237 40005 

251 39318 

252 3931 8.  40005 

552 „ 38950 

Ch.  9 „ 38951 

49  CFR 

229..._ .39705 

571 38938.39472 

575 , 38938 

PropoMd  Rtil6St 

192.. 39319,39506 

195.... .^» 39506 

393 ;..39518 

573 ......39522 

Ch.X _.... .39524 

50  CFR 

36 39408 

204 39301 

301 39476,  39477 

605 ...38942 

641 ...39301 

672 39477.  39478.  39705 

675 39305 

678 38943 

Proposed  Rules: 

Ch.  1 39316 

17 ..; 39524.  39532, 39868, 

-      39874, 39879 

29 39228 

222 39540 

226 39716 

611 39724 

658 39724 

675 39725 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  \hB  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 


6641.  The  text  of  laws  is  not 
put}lished  in  the  Federal 
Register  but  may  be  ordered 
in  individual  parr^shlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  oi 
Documents.  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  1346/P.L  103-285 

To  designate  the  Federal 
building  located  on  St.  Croix. 
Virgin  Islands,  as  the  "Almeric 
L  Christian  Federal  Building". 
(Aug.  1.  1994;  108  Stat.  1449; 
1  page) 

H.R.  1873/P.L.  10»-286 

To  require  certain  payments 
made  to  victims  of  Nazi 
persecution  to  be  disregarded 
in  detemiining  eligibility  for 
and  the  amount  of  benefits  or 
services  based  on  need.  (Aug. 
1,  1994;  108  Stat.  1450;  3 
pages) 

H.R.  2532/P.L  103-287 

To  designate  the  Federal 
building  and  United  States 
courttTouse  in  Lubbock,  Texas, 
as  the  "Caeorge  H.  Mahon 
Federal  Building  and  United 
States  Courthouse".  (Aug.  1, 
1994;  108  Stat.  1453;  1  page) 

H.R.  377aP.L  103-288 

To  designate  the  United 
States  courtfxxjse  kx^ated  at 
940  Front  Street  in  San 
Diego,  Califomia,  and  the 
Federal  buiMing  attached  to 
the  courthouse  as  the 
"Edward  J.  Schwartz 
Courthouse  arxj  Federal 
BuikJing".  (Aug.  1,  1994;  108 
StaL  1454;  1  page) 

H.R.  3840/P.L  103-289 

To  designate  the  Federal 
building  and  United  States 
courthouse  k)cated  at  100 
East  Houston  Street  in 
Marshall.  Texas,  as  the  "Sam 
B.  Han,  Jr.  Federal  Buikling 
and  United  States 
Courthouse".  (Aug.  1.  1994; 
108  Stat  1455;  1  page) 

S.  1880/P.L.  103-290 

To  provkJe  that  the  National 
Education  Commission  on 
Time  and  Learning  shall 
terminate  on  September  30, 
1994.  (Aug.  1,  1994;  108  Stal. 
1456;  1  page) 

S.J.  Res.  172/P.L.  103-291 

Designating  May  29,  1995, 
through  June  6,  1995,  as  a 
'Time  for  tfie  National 
Observance  of  the  Fiftieth 
Anniversary  of  Worid  War  11". 
(Aug.  1,  1994;  108  Stat.  1457; 
1  page) 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present; 

1.  The  regulatory  process.  %ntb  a  focus  on  the  Fedwal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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research  Federal  agency  regulation*  which  directly  affect  them. 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Milk  marketing  orders: 
New  England  et  al.,  40418-40456 

Agricultural  Stabilization  and  Conservation  Service 

NOTICES 

Cotton  marketing  system,  electronic: 
Cotton  warehouse  receipts;  provider  agreements,  40338 

Agriculture  Department  - 

See  Agricultural  Marketing  Service 

See  Agricultural  Stabilization  and  Conservation  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

See  Rural  Electrification  Administration 

Animal  and  Plant  (Health  inspection  Service 

RULES 

Plant-related  quarantine;  domestic: 

Mediterranean  fruit  fly.  40207-40209 
NOTICES 

Veterinary  biological  products;  production  and 
establishment  licenses,  40338-40339 

Central  Intelligence  Agency 

NOTICES 

CIA  Information  Act  of  1984;  operational  file  exemptions, 
40339-40341 

Commerce  Department 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Navy  Department 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

AFL-aO-N.M.U..  40369 

Bryan's  Gordon  County  Farm  Co.  et  al.,  40371-40372 

Himont  Inc.,  40372 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Airfoil  Textron  et  al..  40369-40371 
NAFTA  transitional  adjustment  assistance: 

Anchor  Advance  Products  et  al.,  40372-40373 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy  Department 
See  Western  Area  Power  Administration 
NOTICES 

Grant  and  cooperative  agreement  awards: 
University  of — 
New  Mexico  Engineering  Research  Institute.  40348- 
40349 


Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 

Kentucky,  40258-40259 
Toxic  substances: 
Significant  new  uses — 
Sulfur  bridged  substituted  phenols,  40259-40260 
PROPOSED  RULES 
Air  quality  planning  purposes;  designation  of  areas: 

Utah,  40319 
Drinking  water: 
National  primary  and  secondary  drinking  water 
regulations — 
Primary  enforcement  responsibility;  State  vdthdrawal. 
40458-40461 
NOTICES 
Clean  Air  Act: 
Acid  rain  provisions — 

State  permits,  40360-40362 
Meetings: 

Chemical  use  inventory,  40362 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
St.  Louis  River  Site,  MN,  40362-40363 

Executive  Office  of  the  President 

See  Central  Intelligence  Agency 
See  Presidential  Documents 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Rwanda;  foreign  policy  controls  imposition,  40235-40238 

Farm  Credit  System  Insurance  Corporation 

NOTICES 

Privacy  Act: 
Systems  of  records;  correction,  40364-40365 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  40228-40229,  40231-40235 

VOR  Federal  ainvays,  40228,  40229-40231 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Ser\'ice  disruptions  notifications,  40264-^0268 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  40363 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act)  and  natural  gas 
companies  (Natural  Gas  Act): 
Rate  schedule  and  tariff  changes;  filing  requirements, 
40238-40240 
Natural  gas  companies  (Natural  Gas  Act)  and  Natural  Gas 
Pohcy  Act: 
Natural  gas  production  sales;  outdated  regulations 
removed,  40240— J0243 
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Oil  pipelines : 
Oil  pipelin  b  tariffs;  cost-of-service  methodology  for 
changing  rates,  etc..  40243-40257 

NOTICES 

Electric  rate  ind  corporate  regulation  filings: 
Catex  Vito:  ElecUic  Inc.  et  al.,  40349 

Natural  Gas  1  'olicy  Act: 
State  jurisc  ictional  agencies  tight  formation 
recomi  nendations;  preliminary  findings — 
Louisian  )  Consen'ation  Office.  40349—10351 

Applications,  hearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co.,  40351 
Columbia  ( \as  Transmission  Corp..  40351 
East  Tenneisee  Natural  Gas  Co.,  40351^0352 
Great  Lakei  Gas  Transmission  Limited  Partnership.  40352 
Mississippi  River  Transmission  Corp.  et  al.,  40352 
Panhandle  Eastern  Pipe  Line  Co.,  40352-40353 


Texas  Gas 


VVilliston  Basin  Interstate  Pipeline  Co.,  40353 


ransmission  Corp..  40353 


Federal  Highway  Administration 

NOTICES 

Environmental 
Idaho  Coun  ty 


statements;  notice  of  intent: 
ID.  40404-40405 


Federal  Mariltme  Commission 

NOTICES 

Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Automated  Tariff  Filing  and  Information  Sj'stem  (ATFI)— 
Tariff  caj^ellations.  40363-40364 


nigs 


Federal  Reserve  System 

RULES 
Truth  in  savi 

Official  sta 
NOTICES 
Applications, 

Ambank  Co, 

Ames  National 

HolUs,  Jam( ; 


(Regulation  DD): 
interpretation.  40217-40228 


hearings,  determinations,  etc. 
Inc..  40364 

Corp.,  40364 
s  Hubert.  Jr..  40364 


Food  Safety  md  Inspection  Service 

RULES  I 

Meat  and  poultry  inspection: 
Nutrition  and  other  mandantory  labeling  placement. 
40209-t0217 

Health  and  Hijiman  Services  Department 
See  National  iistitutes  of  Health 
See  PubUc  He  ilth  Service 

Heattti  Resou  "ces  and  Services  Administration 

See  PubUc  He  ilth  Service 


Hearings  and 

NOTICES 
Decisions  and 


Interior  Depaitment 

See  Interior  D  jpartmi 
See  Land  Management 
See  National 
See  Surface  Nlining 
PROPOSED  RUl4s 

Natural 


Appeals  Office,  Energy  Department 

orders.  40354-40357 


ent 
Bureau 
I'ark  Service 

Reclamation  and  Enforcement  Office 


resoujce  damage  assessments,  40319-40337 


Intemationai  Tracie  Commission 

NOTICES 

Meetings;  Sunshine  Act.  40415 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Waybill  data;  release  for  use.  40368 
Railroad  operation,  acquisition,  construction,  etc.: 

Wisconsin  &  Southern  Railroad  Co.,  40368-40369 

Judicial  Conference  of  ttie  United  States 

NOTICES 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 

Appellate  Procedure  Rules,  40369 

Bankruptcy  Procedure  Rules,  4036& 

Civil  Procedure  Rules,  40369 

Criminal  Procedure  Rules,  40369 

Evidence  Rules.  40369 

Justice  Department 

See  Parole  Commission 

Latx)r  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Wage  and  Hour  Division 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Washington.  40367 
Withdrawal  and  reservation  of  lands: 

Wyoming;  correction.  40367 

Maritime  Administration 

RULES 

Cargo  preference — U.S.flag  vessels: 
Available  U.S.-flag  commercial  vessels.  40260-40264 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Earth  Systems  Science  and  Applications  Advisor)' 
Committee.  40374 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Heavy  vehicle  intelligent  dynamic  stability  enhancement 
system(s);  development,  evaluation,  and  deployment. 
40405-40407 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
American  Honda  Motor  Co..  Inc..  40407-40409 
Ford  Motor  Co.,  40409 
Motor  vehicle  theft  prevention  standard: 
Preliminary  theft  data  (CY)  1992,  40409-40414 

National  Institutes  of  Health 

NOTICES 
Meetings: 
Human  Genome  Research  National  Advisory  Council, 

40365 
National  Institute  of  Allergy  and  Infectious  Disea.ses. 
40365-40366 
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Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Prostratin,  novel  anti-viral  compound  useful  in  treatment 
of  AIDS,  40366-^0367 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  40314 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 

State  programs — 
Intent  to  evaluate  performance,  40341 
Grants  and  cooperative  agreements;  availability,  etc.: 

Pan-American  climate  studies  program,  40341-40344 
Permits: 

Marine  mammals,  40344—40345 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gauley  River  National  Recreation  Area,  WV,  40367- 
40368 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  40375-40376 
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Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  July  26,  1994 

Delegation  of  Responsibilities  Under  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1994  and  1995 


Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States  of  America,  including  section  301  of  title  3  of  the  UdHed  States 
Code,  I  hereby  delegate  to  the  Secretary  of  State  the  functions  vested  in 
the  President  by  the  following  provisions  of  the  Foreign  Relations  Authoriza- 
tion Act,  Fiscal  Years  1994  and  1995  (Public  Law  103-236)  (the  "Act")- 
sections  102(g),  161(c),  401(b).  407(a),  409,  431(b),  514(b),  523.  527(e)  and 
(g),  528.  532(a).  574,  583(b)(1)  and  (b)(6).  733  and  735(d). 

The  functions  under  section  407(a)  of  the  Act  shall  be  exercised  in  coordina- 
tion with  the  Secretary  of  Defense. 

The  functions  under  section  527(e)  and  (g)  of  the  Act  shall  be  exercised 
in  consultation  with  the  Secretary  of  the  Treasury  and  the  heads  of  other 
departments  and  agencies,  as  appropriate. 

Any  reference  in  this  memorandum  to  any  act.  order,  determination,  or 
delegation  of  authority  shall  be  deemed  to  be  a  reference  to  such  act. 
order,  determrnation,  or  delegation  of  authority  as  amended  from  time  to 
time. 

The  functions  delegated  by  this  memorandum  may  be  redelegated  within 
the  Department  of  State. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register.  - 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx>st  of  which^ 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  91-155-15] 

Mediterranean  Fruit  Fly;  Addition  to 
the  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Sen'ice,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments.  - 

SUMMARY.:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by  - 
adding  a  new  area  extending  through 
Los  Angeles" and  San  Bernardino 
Counties.  CA.  to  the  list  of  quarantined 
areas.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into  ,   -  ' 
noninfested  areas  of  the  United  States. 
DATES:  Interim  rule  effective  August  2, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  7, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Dotket  No.  91- 
155-15.  Comments  received  niay  be 
in.spected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  640.  Federal 


Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations),  and  quarantined  the' 
Hancock  Park  area  of  Los  Angeles 
County,  CA.  in  an  interim  rule  effective 
on  November  5. 1991,  and  published  in 
the  Federal  Register  on  November  13, 
1991  (56  FR  57573-57579,  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  to  or  removing 
from  the  list  of  quarantined  areas  certain 
portions  of  Los  Angeles,  Orange, 
Riverside,"  San  Bernardino,  San  Diego, 
and  Santa  Clara  Counties,  CA. 
Amendments  affecting  California  were 
made  effective  on  September  10,  and 
November  12,  1992;  and  on  January  19, 
July  16,  Augu.st  3,  Septembei  15, 
October  8,  November  22.  and  December 
16.  1993;  and  on  January  10.  February 
14.  March  4.  and  July  7.  1994  (57  FR 
42485-42486.  Docket  No.  91-155-2;  57 
FR  54166-54169,  Docket  No.  91-155-3: 

58  FR  6343-6346,  Docket  No.  91-155- 
4;  58  FR  39123-39124.  Docket  No.  91- 
155-5;  58  FR  42489-42491.  Docket  No. 
91-155-6;  58  FR  49186-49190,  Docket 
No.  91-155-7;  58  FR  53105-53109, 
Docket  No.  91-155-8;  58  FR  63027- 
63031,  Docket  No.  91-155-9;  and  58  FR 
67627-67630,  Docket  No.  91-155-10;  59 
FR  2281-2283,  Docket  No.  91-155-11; 

59  FR  7895-7896,  Docket  No.  91-155- 
12;  59  FR  11177-11180,  Docket  No.  91- 
155-13;  and  59  FR  35611-35612,  Docket 
No.  91-155-14). 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 


Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  additional 
infestations  of  Medfly  have  been 
discovered  in  Los  Angeles  and  San 
Bernardino  Counties,  CA. 

The  regulations  in  §301.78-3  provide 
that  the  Administrator  of  APHIS  will  hst 
as  a  quarantined. area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
expanding  the  area  that  extends  through 
Los  Angeles.  Orange,  and  San 
Bernardino  Counties  with  the  addition 
of  an  area  of  approximately  1 7-square 
miles  in  Los  Angeles  and  San 
Bernardino  Counties.  The  additional 
quarantined  area  is  as  fgllows: 

That  portion  of  Los  Angeles  and  San 
Bernardino  Counties  bounded  bv  a  lino 
drawn  as  follows:  Beginning  at  the 
intersection  of  the  Angeles  National 
Forest  Boundary  and  Mt.  Baldy  Road; 
then  south  from  this  intersection  along 
an  imaginary  line  to  the  intersection  of 
19th  Street  and  Benson  Avenue;  then 
south  along  Benson  Avenue  to  its 
intersection  with  State  Highway  30, 
then  west  along  State  Highway  30  to  its 
intersection  with  Foothill  Boulevard; 
then  northwest  along  Foothill  Boulevard 
to  its  intersection  with  the  Glendora 
City  limit;  then  north  from  the  Glendora 
City  limit  to  its  intersection  with  the 
Angeles  National  Forest  Boundary:  then 
east  along  the  Angeles  National  Forest 
Boundary  to  the  point  of  beginning. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
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w«H  ronside  comments  that  are 
received  wil  lin  60  days  of  publication 
of  this  rule  ii  the  Federal  Register. 
After  the  con  ment  period  closes,  we 
will  publish  mother  document  in  the 
Federal  Regi  iter.  It  will  include  a 
discussion  o!  any  comments  we  receive 
and  any  anie  tdments  we  are  making  to 
the  rule  as  a  i  esult  of  the  comments. 
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State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28,  1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  \ie  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  subpsui  301.78  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  under  OMB  control  number 
0579-0088. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1 .  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  ISOcid.  150oe.  ;. 
ir>Olf;  161. 162.  and  164-167;  7  CFR  2.17. 
2.51.  and  371.2(c). 

2.  In  §301.78-3.  paragraph  (c).  the 
designation  of  the  quarantined  areas  are 
amended  by  revising  the  entry  for  Los 
Angeles.  Orange,  and  San  Bernardino 
Counties  to  read  as  follows: 

§301.78-3    Quarantined  areas. 

-(c)*    •    • 
CALItt)RMA 

I.os  Angeles.  Orange,  and  Sun 
liernurdino  Counties.  That  portion  of 
the  counties  beginning  at  the 
intersection  of  the  Angeles  National 
Forest  boundary  and  Sage  Hill  Road; 
then  north  from  the  intersection  along 
an  imaginary  line  to  its  intersection 
with  Brown  Mountain  Road  at  Millard 
Campground;  then  west  alone  Brown 
Mountain  Road  to  its  mtersection  with 
El  Prietf)  Road;  then  southwest  along  El 
Prieto  Road  to  its  inters(?ction  with  the 
Pasadena  City  limit;  then  north  and 
west  along  the  Pasadena  City  limit  to  its 
intersection  with  the  La  Canada 
Flintridge  City  limit:  then  west  and 
south  along  the  La  Canada  Flintridgu 
City  limit  to  its  intersection  with 
Foothill  Boulevard;  then  jiorthwest 
along  Foothill  Boulevard  to  its 
intersection  with  La  Crescenta  Avenue;   - 
then  south  along  La  Crescenta  Avenue 
to  its  intersection  with  Shirley  jean 
Street;  then  southwest  from  this 
intersection  along  an  imaginary  line  to 
the  end  of  Allen  Avenue;  then 
southwest  along  Allen  Avenue  to  its 
intersection  with  Mountain  Street;  then 
northwest  along  Mountain  Stu'f^t  to  its 
intersection  with  Sunset  Canynn  Drive; 
then  northwest  along  Sunset  Canyon 
Drive  to  its  intersection  with  Olive 
Avenue;  then  southwest  along  Olive 
Avenue  to  its  intersection  with 
Interstate  Highway  5;  then  northwest 
along  Interstate  Highway  5  to  its 
intersection  with  Sunland  Boulevard; 
then  northeast  along  Sunland  Boulevard 
to  its  intersection  with  Interstate 
Highway  210;  then  northwest  along 
Interstate  Highway  210  to  its 
intersection  with  Bledsoe  Street;  then 
northeast  along  Bledsoe  Street  to  its 
intersection  with  Olive  View  Drive;  then 
west  along  Olive  View  Drive  to  its 
intersection  with  Cobalt  Street;  then 
north  along  Cobalt  Street  to  its 
intersection  with  the  Los  Angeles  City 
limit;  then  west  and  south  along  the  Los 
Angeles  city  limit  to  its  intersection 


Federal  Register  /  Vol.  59.  No.  151  /  Monday,  August  8.  1994  /  Rules  and  Regulation-s        40209 


with  Limekiln  Canyon  Road;  then  south 
along  Limekiln  Canyon  Road  to  its 
intersection  with  Sesnon  Boulevard; 
then  west  along  Sesnon  Boulevard  to  its 
intersection  with  VVinnetka  Avenue; 
then  south  along  VVinnetka  Avenue  to 
its  intersection  with  State  Highway  118; 
then  west  along  State  Highway  118  to  its 
intersection  with  State  Highway  27 
(Topanga  Canyon  Boulevard);  then 
south  along  State  Highway  27  to  its 
intersection  with  Parthenia  Street;  then 
east  along  Parthenia  Street  to  its 
intersection  with  Tampa  Avenue;  then 
south  along  Tampa  Avenue  to  its 
intersection  with  U.S.  Highway  101; 
then  east  along  U.S.  Highway  101  to  its 
intersection  withlnterstate  Highway 
405;  then  southeast  along  Interstate 
Highway  405  to  its  intersection  with 
Sunset  Boulevard;  then  southwest  along 
Sunset  Boulevard  to  its  intersection 
with  Chautauqua  Boidevard;  then 
southwest  on  Chautauqua  Boulevard  to 
its  intersection  with  State  Highway  1; 
then  southeast  along  State  Highway  1  to 
its  intersection  with  Ocean  Avenue; 
then  southeast  along  Ocean  Avenue  to 
its  intersection  with  Barnard  Way;  then 
southeast  along  Barnard  Way  to  its 
intersection  with  Neilson  Way;  then 
southeast  along  Neilson  Way  to  its 
intersection  with  Pacific  Avenue;  then 
southeast  along  Pacific  Avenue  to  its 
intersection  with  Via  Marina;  then 
southeast  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of 
62nd  Avenue  and  Pacific  Avenue;  then 
southeast  along  Pacific  Avenue  to  its 
intersection  with  Vista  del  Mar;  then 
southeast  along  Vista  del  Mar  to  its 
intersection  with  North  Highland 
Avenue;  then  southeast  along  North 
Highland  Avenue  to  its  intersection 
with  Manhattan  Beach  Boulevard;  then 
southwest  along  Manhattan  Beach 
Boulevard  to  its  intersection  with  the 
Manhattan  Beach  Pier;  then  southwest 
along  Manhattan  Beach  Pier  to  its 
intersection  with  the  Pacific  Ocean 
coastline;  then  south  and  east  along  the 
Pacific  Ocean  coastline  to  its 
intersection  with  the  San  Pedro 
Breakwater;  then  east  along  the  San 
Pedro  Breakwater  to  the  Los  Angeles 
Harbor  Light  Station;  then  east  from  the 
Los  Angeles  Harbor  Light  Station  along 
an  imaginary  line  to  the  Los  Angeles 
Harbor  Entrance  East  Light;  then 
northeast  from  the  Los  Angeles  Harbor 
Entrance  East  Light  along  the  Middle 
Breakwater  to  the  Long  Beach  Harbor 
Light  Station;  then  north  from  the  Long 
Beach  Harbor  Light  Station  along  an 
imaginary  line  to  the  intersection  of 
Harbor  Scenic  Way  and  Harbor  Scenic 
Drive;  then  northwest  along  Harbor 
Scenic  Drive  to  its  intersection  with 


Queen's  Way;  then  north  along  Queen's 
Way  to  its  intersection  with  Ocean 
Boulevard;  then  east  and  southeast 
along  Ocean  Boulevard  to  its 
intersection  with  72nd  Place;  then 
southeast  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of  1st 
Street  and  Ocean  Avenue;  then 
southeast  along  Ocean  Avenue  to  its 
intersection  with  Seal  Beach  Boulevard; 
then  northeast  along  Seal  Beach 
Boulevard  to  its  intersection  with  State 
Highway  1;  then  southeast  along  State 
Highway  1  to  its  intersection  v^th  Main 
Street;  then  north  along  Main  Street  to 
its  intersection  with  Adams  Avenue; 
then  east  along  Adams  Avenue  to  its 
intersection  with  Fairview  Road;  then 
north  along  Fairview  Road  to  its 
intersection  with  Interstate  Highway 
405;  then  east  and  southeast  along 
Interstate  Highway  405  to  its 
intersection  with  Culver  Drive;  then 
northeast  along  Culver  Drive  to  its 
intersection  with  Walnut  Avenue;  then 
northwest  along  Walnut  Avenue  to  its 
intersection  with  Jamboree  Road;  then 
northeast  along  Jamboree  Road  to  its 
intersection  with  Chapman  Avenue; 
then  north  from  this  intersection  along 
an  imaginary  line  to  the  intersection  of 
Serrano  Avenue  and  Nohl  Ranch  Road; 
then  northeast  along  Serrano  Avenue  to 
its  intersection  with  Weir  Canyon  Road; 
then  north  from  this  intersection  along 
an  imaginary  line  to  the  northern 
intersection  of  the  Yorba  Linda  City 
limit  and  the  San  Bernardino  County 
line;  then  northeast  from  this 
mtersection  along  an  imaginary  line  to 
the  intersection  of  State  Highway  71  and 
State  Highway  83  (Euclid  Avenue);  then 
north  along  State  Highway  83  to  its 
intersection  with  Eucalyptus  Avenue; 
then  east  along  Eucalyptus  Avenue  to  its 
intersection  with  Walker  Avenue;  then 
north  along  Walker  Avenue  to  its 
intersection  with  Riverside  Drive;  then 
east  along  Riverside  Drive  to  its 
intersection  with  Vineyard  Avenue; 
then  north  along  Vineyard  Avenue  to  its 
intersection  with  Mission  Boulevard; 
then  northwest  along  Mission  Boulevard 
to  its  intersection  with  Grove  Avenue; 
then  north  along  Grove  Avenue  to  its 
intersection  with  Holt  Boulevard;  then 
east  along  Holt  Boulevard  to  its 
intersection  with  Vineyard  Avenue; 
then  north  along  Vineyard  Avenue  to  its 
intersection  with  Camelian  Street;  then 
north  along  Camelian  Street  to  its 
intersection  with  Hillside  Road;  then 
west  along  Hillside  Road  to  its 
intersection  with  Sapphire  Street;  then 
north  along  Sapphire  Street  to  its 
intersection  with  Almond  Street;  then 
north  from  this  intersection  along  an 
imaginary  line  to  its  intersection  with 


the  Rancho  Cucamonga  Qty  limit;  then 
west  along  the  Ran^o  Cucamonga  City 
limit  to  its  intersection  with  the  San 
Bernardino  National  Forest  Boundary; 
then  west  along  the  San  Bernardino 
National  Forest  Boundjuy  to  its 
intersection  with  the  Angeles  National 
Forest  Boundary;  then  west  along  the 
Angeles  National  Forest  Boundary  to  the 
point  of  begiiming. 

Done  in  Washington.  DC.  this  2d  day  of 
August  1994. 
Lonnie ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-19281  Filed  8-S-«4;  845  am) 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  93-020F1 
RIN  0583-AB72 

Placement  of  Nutrition  Labeling  and 
Other  Mandatory  Labeling  on  Meat  and 
Poultry  Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA.  ■ 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultr}-  products 
inspection  regulations  by  defining  the 
information  panel  on  the  labeling  of 
meat  and  poultry  products;  allowing 
mandatory  labeling  information  to  be 
shown  in  the  information  panel,  in 
addition  to  the  principal  display  panel; 
allowing  nutrition  information  to  be 
shown  on  other  than  the  principal 
display  panel  or  the  information  panel, 
of  meat  and  poultry  products;  and 
allowing  final  labeling  bearing  nutrition 
information,  which  has  been  ajjproved 
by  FSIS  in  sketch  form,  to  be  gc  nerically 
approved.  FSIS  is  taking  this  action  to 
provide  increased  flexibility  in  the 
placement  of  nutrition  information  and 
other  mandatory  information  on  the 
labeling  of  meat  and  poultry  products 
and  streamline  the  nutrition  lal)eling 
approval  process. 
EFFECTIVE  DATE:  August  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards,  Director.  Product 
Assessment  Division.  Regulatory 
Programs.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250.  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  published  its  final  nutrition 
labeling  regulations  in  the  Federal 
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product  labels,  with  certain  exceptions, 
must  be  revised  and  resubmitted  for 
review  and  approval  by  FSIS.  FSIS  has 
acknowledged  the  extensive  economic 
impact  of  the  nutrition  labeling 
requirements,  as  well  as  the  need  for 
substantive  Agency  resources  to  review 
all  such  revised  labels.  FSIS  believes 
this  burden  would  be  reduced  without 
loss  of  information  to  consumers  by 
allowing  the  labeling  to  be  generically 
approved  (i.e.,  approved  for  use  without 
additional  authorization)  once  it  has 
been  approved  by  FSIS  in  sketch  form. 

Accordingly,  FSIS  is  amending  the 
Federal  meat  and  poultry  products 
inspection  regulations  by  defining  the 
information  panel  on  the  labeling  of 
meat  and  poultry  products;  allowing 
mandatory  labeling  information  to  be 
shown  in  the  information  panel,  in 
addition  to  the  principal  display  panel; 
allowing  nutrition  information  to  be 
shown  on  other  than  the  principal 
display  panel  or  the  information  panel 
of  meat  and  poultry'  products;  and 
allowing  final  labeling  bearing  nutrition 
information,  which  has  been  approved 
by  FSIS  in  sketch  form,  to  be  generically 
approved. 

Proposed  Rule 

On  March  16,  1994,  FSIS  published  in 
the  Federal  Register  a  proposed  rule  (59 
FR  12462)  to  amend  the  Federal  meat 
and  poultry  products  inspection 
regulations  to  provide  increased 
flexibility  in  the  placement  of  nutrition 
information  and  other  mandatory 
information  on  the  labeling  of  meat  and 
poultry  products  and  to  streamline  the 
nutrition  label  approval  process.  A 
summary  of  the  proposed  rule  follows. 

Information  Panel 

FSIS  proposed  to  amend  the  Federal 
meat  and  poultry  products  inspection 
regulations  to  allow  mandatory  labeling 
information  to  be  placed  on  tl^ie 
information  panel  and  to  define 
'information  panel."  This  action  would 
specify  in  the  regulations  the  location  of 
mandatory  information  which  could  not 
be  accommodated  on  the  principal 
display  panel  due  to  insufficient  space. 
FSIS  proposed  to  add  a  new  paragraph 
(m)  to  9  CFR  317.2  and  a  new  paragraph 
(c)  to  9  CFR  381.116  to  define  the  . 
information  panel  as  the  first  usable 
surface  to  the  right  of  the  principal 
display  panel  or  alternate  principal 
display  panel  that  can  be  readily  seen 
by  consumers.  These  new  provisions 
would  require  that  all  information 
required  to  appear  on  the  principal 
display  panel  or  permitted  to  appear  on 
the  information  panel  shall  appear  on 
the  same  panel  unless  there  is 
insufficient  space.  In  determining 


whether  sufficient  space  is  available. 
FSIS  proposed  that  any  vignettes, 
designs,  and  other  nonmandatory 
information  would  not  be  considered.  If 
either  panel  could  not  accommodate  all 
mandatory  information,  the  information 
could  be  divided  between  the  principal 
display  panel  and  the  information 
panel.  However,  FSIS  proposed  that 
information  required  by  any  single 
regulation,  such  as  the  ingredients 
statement,  must  appear  complete  on  a 
single  panel.  All  information  on  the 
information  panel  shall  appear  in  one 
place  without  intervening  material,  such 
as  vignettes.  FSIS  proposed  to  add  the 
information  panel  as  a  location  for  the 
ingredients  statement  and  the  name  and 
place  of  business  of  the  manufacturer, 
packer,  or  distributor,  except  as 
otherwise  specified  in  the  regulations, 
by  amending  9  CFR  317.2(f).  317.2(g)(2), 
381.118,  and  381.122  to  this  effect. 

FSIS  was  aware  that,  in  certain 
instances,  such  as  when  only  a  principal 
display  panel  is  used  on  a  package  with 
no  other  surface  area  to  place  a  label,  it 
is  not  always  possible  for  all  mandatory 
information  to  fit  and  read  in  the  same 
direction  on  the  principal  display  panel. 
To  alleviate  this  problem,  FSIS 
proposed  to  delete  the  wording  from  9 
CFR  381.116(a)  that  requires  all 
mandatory  information  on  the  principal 
display  panel  to  read  in  the  same 
general  direction. 

FSIS  inadvertently  proposed  to 
include  in  9  CFR  381.116(a)  wording 
that  requires  all  mandatory  information 
on  the  principal  display  panel  to  be 
generally  parallel  to  each  other.  Because 
the  wording  appears  to  contradict  FSIS' 
stated  intention  to  permit  mandatory 
information  allowed  on  the  information 
panel  to  read  in  any  direction,  except  as 
otlierwise  specified  in  this  part.  FSIS 
has  removed  the  wording  from  9  CFR 
381.116(a)  in  the  final  rule. 

Placement  of  Nutrition  Information 

FSIS  proposed  to  allow  the  nutrition 
information  to  be  placed  on  any  panel 
that  can  be  readily  seen  by  consumers 
when  a  package  has  a  total  surface  area 
available  to  bear  labeling  of  greater  than 
40  square  inches,  but  its  principal 
display  and  information  panels  cannot 
accommodate  all  mandatory 
information.  For  example,  if  the  first 
panel  to  the  right  of  the  principal 
display  panel,  such  as  the  right  side  of 
a  box,  can  accommodate  all  mandatory 
information  other  than  the  nutrition 
information,  the  nutrition  information 
may  be  placed  on  any  other  panel,  such 
as  the  left  side  or  the  top  of  the  box. 
This  action  provides  increased 
flexibility  by  allowing  establishments  to 
position  the  nutrition  information  to 
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reduce  crowding  of  mandatory 
'nformation.  FSIS  believes  that 
providing  this  flexibility  does  not  cause 
any  loss  of  comprehensibility, 
unHerstandability,  or  information  for 
consumers. 

Gi"en  the  demand  for  labeling  space 
made  by  nutrition  information,  FSIS 
proposed  to  exclude  designs,  vignettes, 
and  other  nonmandatory  information  on 
the  principal  display  panel  from  the 
category  of  useable  space  in  calculations 
of  amount  of  available  space  for 
determining  the  panel  on  which 
nutrition  information  should  appear. 
Displacement  of  these  nonmandatory 
items  could  significantly  affect  the 
appearance  of  many  packages  with  little 
gain  in  comprehensibility  for 
consumers.  FSIS  befieves  that  a 
different  treatment  of  nonmandatory 
information  on  the  principal  display 
panel  is  appropriate  in  deciding  where 
nutrition  information  is  to  be  presented 
because  the  graphic  requirements  for 
nutrition  information  required  by  9  CFR 
317.309(e)  and  381.409(e)  result  in  a 
"Nutrition  Facts"  panel  that  is  easy  to 
locate  regardless  of  its  placement  on  the 
label. 

These  proposed  actions  required  an 
accompanying  modification  to  the 
nutrition  labeling  regulations  pertaining 
to  relative  nutrient  content  claims.  The 
specific  provisions  modified  are 
provisions  of  FDA's  final  nutrition 
labeling  regulations  of  January  6,  1993 
(58  FR  2302)  (as  corrected  at  58  FR 
17341,  April  2, 1993,  and  adopted  by 
FSIS  at  58  FR  43787,  August  18, 1993), 
that  FSIS  cross-referenced  in  its  codified 
language.  To  incorporate  the 
modifications  into  its  codified  language, 
FSIS  proposed  to  subdivide  existing 
paragraphs  and  add  new  paragraphs. 

In  its  final  rule,  FSIS  cross-referenced 
21  CFR  101.13(j)(2)(iv)(B),  which 
requires  that  when  a  relative  nutrient 
content  claim  is  made,  clear  and  concise 
quantitative  information  comparing  the 
amount  of  the  subject  nutrient  in  the 
product  per  labeled  serving  with  that  in 
the  reference  food  shall  appear  adjacent 
to  the  most  prominent  claim  or  on  the 
information  panel.  FDA  repeated  this 
requirement  in  each  regulation  in  21 
CFT?  part  101  pertaining  to  relative 
claims  (i.e.,  claims  about  "more," 
"light,"  calories,  sodium,  and  fat,  fatty 
acids,  and  cholesterol)  and  FSIS  cross- 
referenced  most  of  these  provisions. 
FSIS  proposed  to  amend  these 
provisions  to  require  that  the 
comparative  quantitative  information  be 
placed  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  information. 
Likewise,  FSIS  proposed  to  modify  the 
provision  that  pertains  to  the  placement 
of  the  statement  "not  a  sodium  &ee 


food"  on  products  that  are  not  sodium 
free  and  yet  whose  label  bears  a  claim 
of  "unsalted."  FSIS  proposed  to  require 
that  the  statement  be  placed  adjacent  to 
the  nutrition  information. 

Generically  Approved  Labeling 

The  nutrition  labeling  regulations 
require  extensive  revision  of  existing 
meat  and  poultry  product  labels.  All 
labels  modified  to  meet  the  nutrition 
labeling  regulations  must  be  submitted 
to  FSIS  for  review  and  approval  prior  to 
use.  The  projected  increase  in  the 
volume  and  complexity  of  labeling 
applications  submitted  to  FSIS  for 
approval  from  companies  seeking  to 
comply  with  the  nutrition  labeling 
regulations,  compounded  by  the  routine 
submittal  of  labels  requiring  approval, 
but  exempt  from  nutrition  labeling,  is 
expected  to  place  a  tremendous  burden 
on  the  current  prior  labeling  approval 
system. 

'  On  November  23,  1993,  FSIS 
published  a  proposed  rule  in  the 
Federal  Register  (58  FR  62014)  which 
proposes  to  change  the  prior  labeling 
approval  system,  in  part,  by  allowing 
final  labeling,  which  was  approved  by 
FSIS  in  sketch  fcMin,  to  be  used  without 
further  FSIS  authorization.  However, 
because  the  prior  labeling  approval 
proposal  encompasses  various  labeling 
issues,  a  final  rule  will  not  be  issued  in 
a  timely  farmer  to  alleviate  the  burden 
on  the  prior  labeling  approval  system 
resulting  from  nutrition  labeling 
applications.  Therefore,  FSIS  proposed 
to  allow  final  labeling  bearing  nutrition 
information  to  be  generically  approved. 
Under  this  proposed  system,  official 
establishments  are  permitted  to  use  final 
labeling  bearing  nutrition  information, 
which  has  been  approved  by  FSIS  in 
sketch  form,  without  additional 
authorization,  provided  the  final 
labeling  has  been  prepared  without 
modifications  or  with  modifications 
permitted  in  9  CFR  317.5(b)  and 
381.134(b),  and  the  final  labeling  is  not 
false  or  misleading.  Such  labeling  must 
be  designed  in  accordance  vrith  9  CFR 
part  317,  subpart  B.  and  381,  subpart  Y. 
FSIS  believes  it  is  an  urmecessary 
burden  on  industry  to  require  the 
submission  of  final  labeling  when  the 
sketch  has  been  previously  approved. 
Because  the  labeling  would  have  been 
reviewed  and  approved  by  FSIS  in  the 
sketch  form,  the  final  action  does  not 
compromise  the  truthfulness  and 
accuracy  of  the  meat  and  poultry 
product  labeling. 

Discussion  of  Comments 

FSIS  received  two  comments  in 
response  to  the  March  16,  1994. 
proposed  rule  (59  FR  12462).  Both 


comments  were  from  trade  associations 
and  supported  the  prof>osed  rule.  One 
suggestion  was  made  relating  to  a 
technical  issue  that  was  not  addressed 
in  the  proposed  rule. 

One  commenter  requested  that  FSIS 
permit  the  inspection  legend  to  appear 
anywhere  on  the  information  panel 
because  it  has  readily  recognizable, 
strong  graphic  character,  as  with  the 
"Nutrition  Facts"  panel.  The  commenter 
suggested  that  this  provision  apply  to  all 
food  packages,  not  just  cj'lindrical 
containers.  Regarding  placement  of  the 
inspection  legend  on  cylindrical  or 
neariy  cylindrical  containers,  the 
commenter  noted  that  placement  is 
restricted  to  the  "20  percent  panel" 
where  the  inspection  legend  may  appear 
in  lieu  of  showing  it  on  the  principal 
display  panel  in  accordance  with  9  CFR 
317.2(d)(2)(ii)  and  381.116(b)(2){ii)  for 
meat  and  poultry  products,  respectively. 
The  commenter  also  stated  that  because 
the  proposal  would  require  all 
mandatory  information  appearing  on  the 
information  panel  to  appear  in  one 
place  without  intervening  material,  any 
increase  in  flexibility  of  placement  of 
mandatory  information  on  cylindrical 
containers  would  be  drastically 
reduced. 

FSIS  believes  that  the  inspection 
legend  must  be  shown  on  that  part  of  a 
container's  label  which  is  most  likely  to 
be  visible  under  customary  conditions 
of  display  for  retail  sale.  TTie  Agency 
also  believes  that  if  it  were  to  allow  the 
inspection  legend  to  appear  on  the 
information  panel  of  all  food  packages, 
it  might  appear  on  the  back  side  of  a 
package  where  it  is  not  likely  to  be 
visible  under  customary  conditions  of 
display.  Such  a  placement  of  the 
inspection  legend  would  not  be 
acceptable  to  FSIS.  In  those  situations 
where  the  information  panel  is  used  on 
cylindrical  containers,  the  inspection 
legend  may  appear  on  the  information 
panel,  but  must  be  within  the  "20 
percent  panel."  FSIS  considers  the  "20 
percent  panel"  of  cylindrical  containers 
to  be  an  extension  of  the  principal 
display  panel  to  its  right  or  left,  and  an 
area  of  a  container's  label  that  would 
likely  be  visible  to  consumers.  Because 
all  of  the  mandatory  information 
appearing  on  the  information  panel 
must  appear  together  without 
intervening  information,  this  will,  in 
most  cases,  result  in  the  inspection 
legend  being  placed  within  the  "20 
percent  panel"  to  the  right  of  the 
principal  display  panel.  As  presently 
permitted,  other  allowred  information 
may  appear  in  any  order  and  in  any 
direction  on  the  information  panel. 
Thus,  flexibility  of  placement  of 
mandatory  information  on  the 
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infonnation  pai  el  is  not  lessened  for 
cylindrical  or  n^  )arly  cylindrical 
containers  und^r  the  proposed  revision. 

After  careful  tonsiaeration  of  the 
comments  recei  ved  in  response  to  the 
proposed  rule,  1  "SIS  is  adopting  the 
provisions  as  published  in  the  Federal 
Register  on  Ma^h  16. 1994  (59  FR 
12462). 


Executive  Ordei  ■ 

This  final  rul(  i 
be  not-significaat 
Executive  Ordei 


12866 

has  been  determined  to 
for  purposes  of 
12866. 


Executive  Order  12778 

This  final  rul(  i  has  been  reviewed 
imder  Executiv(  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  ar<  preempted  under  the 
Federal  Meat  In  ipection  Act  (FMIA)  and 
the  Poultry  Pro<  ucts  Inspection  Act 
(PPIA)  from  imiosing  any  marking, 
labeling,  packaj  ing,  or  ingredient 
requirement  on  federally  inspected  meat 
and  poultry  pro  iucts  that  are  in 
addition  to,  or  ( ifi^erent  than,  those 
imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may, 
however,  exerci  se  concurrent 
jurisdiction  ove  r  meat  and  poultry 
products  that  ai  s  outside  official 
establishments  or  the  purpose  of 
preventing  the  <  istribution  of  meat  and 
poultry  productp  that  are  misbranded  or 
adulterated  imder  the  FMIA  or  PPIA,  or, 
in  the  case  of  in  iported  articles,  which 
are  not  at  such  im  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  IVIA,  States  that 
maintain  meat  and  poultry  inspection 
programs  must  jmpose  requirements 
that  are  at  least  fequal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may,  however, ;  mpose  more  stringent 
requirements  oi  i  such  State  inspected 
products  and  es  tablishments. 

No  retroactivi  s  effect  will  be  given  to 
this  final  rule.  1  he  administrative 
procedures  spe<  ified  in  9  CFR  306.5  and 
381.35  must  be  Bxhausted  prior  to  any 
judicial  challen  ;e  of  the  application  of 
the  provisions  ( f  this  final  rule,  if  the 
challenge  invol  /es  any  decision  of  an 
inspector  relatii  ig  to  inspection  services 
provided  under  the  FMIA  or  PPIA.  The 
administrative  ])rocedures  specified  in  9 
CFR  parts  335  and  381,  subpart  W,  must 
be  exhausted  pi  ior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  thiis  final  rule  with  respect 
to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  nile  will  not  have  a 
significant  effeqt  on  small  entities,  as 
defined  by  the  i  Regulatory  Flexibility 
Act  (5  U.S.C.  6(  1).  The  final  rule 


provides  official  establishments  with 
additional  flexibility  in  placing 
nutrition  labeling  and  other  mandatory 
information  on  the  labeling  of  meat  and 
poultry  products.  Small  meat  and 
poultry  establishments  are  exempt  from 
nutrition  labeling,  provided  the  labels  of 
their  products  bear  no  nutrition  claims 
or  nutrition  information.  Therefore, 
most  small  establishments  will  not  be 
affected  by  the  portion  of  this  final  rule 
pertaining  to  the  placement  of  nutrition 
information  on  the  labeling. 

The  other  portion  of  this  final  rule 
provides  regulatory  flexibility  in  placing 
other  mandatory  information,  such  as 
the  ingredients  statement  or  the  name  of 
the  company,  on  the  labeling.  Such 
flexibility  is  already  provided  to  all 
establishments  under  current  labeling 
regulations  and  policy.  Therefore,  small 
establishments  will  see  minimal,  if  any, 
impact  from  this  portion  of  the  final 
rule. 

Small  businesses  referred  to  as  label 
expediters,  however,  will  be  affected  by 
the  portion  of  the  final  rule  pertaining 
to  the  generic  approval  of  nutrition 
labeling  which  has  been  approved  in 
sketch  form.  While  such  entities  will  be 
afi^ected  because  the  number  of  labels 
requiring  the  existing  expediting  service 
will  decrease,  the  number  of  firms 
expediting  label  approvals  is  not 
substantial.  Moreover,  the  Agency 
believes  that  since  the  final  rule  will 
only  affect  that  category  of  labeling 
bearing  nutrition  information,  the 
economic  impact  on  the  expediting 
service  may  not  be  significant  because 
many  of  the  existing  label  expediters  are 
likely  to  modify  the  services  they  offer 
and  provide  consulting  services  to  their 
existing  clients.  This  portion  of  the  final 
rule  wall  have  a  positive,  but  not 
significant,  impact  on  a  large  number  of 
small  meat  and  poultry  processors 
because  it  will  reduce  their  direct 
labeling  application  costs. 

Paperwork  Requirements 

This  final  rule  requires  the  category  of 
labels  addressed  in  this  rule  to  be 
approved  only  once  by  FSIS'  Food 
Labehng  Division  (FLD)  in  sketch,  and 
if  no  changes  are  made,  no  additional 
approval  is  necessary  (generic 
approval).  Therefore,  to  receive  final 
approval,  establishments  will  not  have 
to  complete  FSIS  Form  7234, 
"Application  for  Approval  of  Labels, 
Marking  or  Device,"  which  transmits 
labels  to  FLD  for  review  and  approval. 
This  eliminates  duplication  in  the 
labeling  approval  system  and  reduces 
the  number  of  labels  reviewed  and 
processed  by  FLD.  Therefore,  this  final 
rule  will  expedite  the  labeling  approval 
process  for  the  specific  category  of 


labeling  addressed  in  this  rule  and  will 
also  reduce  official  establishments' 
paperwork  burden. 

List  of  Subjects 

9  CFR  Part  317 

Food  labeling.  Food  packaging.  Meat 
inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products.  Poultry  inspection. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
as  follows: 

PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17. 
2.55. 

2.  Section  317.2  is  amended  by 
adding  paragraphs  (f)(4),  (g)(2)(iv).  and 
(m),  and  revising  paragraph  (g)(2)(iii)  to 
read  as  follows: 

§317.2    Labels:  definition;  required 
features. 

*  »         *         *         • 

(0*  •  • 

(4)  The  ingredients  statement  may  be 
placed  on  the  information  panel,  except 
as  otherwise  permitted  in  this 
subchapter. 

(g)*   •   * 
(2)*   *   * 

(iii)  On  the  front  riser  panel  of  frozen 
food  cartons,  or 
(iv)  On  the  information  panel. 

*  *        •  .      •        * 

(m)  (1)  The  information  panel  is  that 
part  of  a  label  that  is  the  first  siu^ace  to 
the  right  of  the  principal  display  panel 
as  observed  by  an  individual  facing  the 
principal  display  panel,  with  the 
following  exceptions: 

(i)  If  the  first  surface  to  the  right  of  the 
principal  display  panel  is  too  small  to 
accommodate  the  required  information 
or  is  otherwise  unusable  label  space, 
e.g.,  folded  flaps,  tear  strips,  opening 
flaps,  heat-sealed  flaps,  the  next  panel 
to  the  right  of  this  part  of  the  label  may 
be  used. 

(ii)  If  the  package  has  one  or  more 
alternate  principal  display  panels,  the 
information  panel  is  to  the  right  of  any 
principal  display  panel. 

(iii)  If  the  top  of  the  container  is  the 
principal  display  panel  and  the  package 
has  no  alternate  principal  display  panel, 
the  infonnation  panel  is  any  panel 
adjacent  to  the  principal  display  panel. 
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(2)  (i)  Except  as  otherwise  permitted 
in  this  part,  all  infonnation  required  to 
appear  on  the  principal  display  panel  or 
permitted  to  appear  on  the  information 
panel  shall  appear  on  the  same  panel 
unless  there  is  insufficient  space.  In 
determining  the  sufficiency  of  the 
available  space,  except  as  otherwise 
prescribed  in  this  part,  any  vignettes, 
designs,  and  any  other  nonmandatory 
information  shall  not  be  considered.  If 
there  is  insufficient  space  for  all 
required  information  to  appear  on  a 
single  panel,  it  may  be  divided  between 
the  principal  display  panel  and  the 
information  panel,  provided  that  the 
information  required  by  any  given 
provision  of  this  part,  such  as  the 
ingredients  statement,  is  not  divided 
and  appears  on  the  same  panel. 

(ii)  All  information  appearing  on  the 
information  panel  pursuant  to  this 
section  shall  appear  in  one  place  , 

without  intervening  material,  such  as 
designs  or  vignettes. 

3.  Section  317.5  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  317.5    Genertcally  approved  labeling. 

*        •        *        •        • 

(c)  Labeling  bearing  nutrition 
information  which  has  been  approved 
by  the  Food  Labeling  Division, 
Washington,  DC.,  in  sketch  form  (i.e., 
printer's  proof  or  other  version  that 
clearly  shows  all  required  features,  size, 
location,  and  indication  of  final  color)  is 
approved  for  use  without  additional 
authorization  by  the  Administrator: 
Provided, 

(1)  That  the  final  label  has  not  been 
modified,  except  as  permitted  in 
paragraph  (b)  of  this  section;  and 

(2)  That  the  final  label  is  not  false  or 
misleading. 

4.  Section  317.302  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  317.302    Location  of  nutrition 
infonnation. 

(a)  Nutrition  information  on  a  label  of 
a  packaged  meat  product  shall  appear 
on  the  label's  principal  display  panel  or 
on  the  information  panel,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)«  •  • 

(c)  Meat  products  in  packages  that 
have  a  total  surface  area  available  to 
bear  labeling  greater  than  40  square 
inches  but  whose  principal  display 
panel  and  information  panel  do  not 
provide  sufficient  space  to 
accommodate  all  required  infonnation 
may  use  any  alternate  panel  that  can  be 
readily  seen  by  consumers  for  the 
nutrition  information.  In  determining 
the  sufficiency  of  available  space  for  the 


nutrition  infonnation,  the  space  needed 
for  vignettes,  designs,  and  other 
nonmandatory  label  information  on  the 
principal  display  panel  may  be 
considered. 

5.  Section  317.313  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§  317.313    Nutrient  content  claims;  general 
principles. 

*  •        •        •        * 

(j)(l)  Products  may  bear  a  statement 
that  compares  the  level  of  a  nutrient  in 
the  product  with  the  level  of  a  nutrient 
in  a  reference  food  in  accordance  with 
21  CFR  101.13(j),  except: 

(i)  Comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(i)(l)(ii)(B);and 

(ii)  Tne  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.13(j)(2)(iv)(B). 

(2)  This  statement  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information. 

•  •        •        •        • 

6.  Section  317.354  is  revised  to  read 
as  follows: 

§  31 7.354    Nutrient  content  claims  for 
"good  source,"  "high,"  and  "more." 

(a)  Nutrient  content  claims  about  a 
nutrient  in  a  product  in  relation  to  the 
Reference  Daily  Intake  (RDI)  established 
for  that  nutrient  in  21  CFR 
101.9(c)(8)(iv)  or  Daily  Reference  Value 
(DRV)  established  for  that  nutrient  in  21 
CFR  101.9(c)(9),  excluding  total 
carbohydrate,  may  be  used  on  the  label 
or  in  labeling,  in  accordance  with  21 
CFR  101.54,  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.54(e)(l)(iii)(B)  and  (e)(2l(iii)(B); 
and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  317.313(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  individual  food  product  per  labeled 
serving,  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  infonnation  (e.g.,  "fiber 
content  of  'reference  food'  is  1  g  per 
serving;  'this  product'  contains  4  g  per 
serving"). 

(c)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  meal  product  per  specified  weight 
with  that  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "fiber  content  of 
'reference  product'  is  2  g  per  3  oz;  'this 
product"  contains  5  g  per  3  oz"). 

7.  Section  317.356  is  amended  by 
revising  paragraph  (a)  and  adding 


paragraphs  (c).  (d),  and  (e)  to  read  as 
follows: 

§  31 7.356    Nutrient  content  clainrts  for 
"light"  or  "lite." 

(a)  General  requirements.  The 
following  nutrient  content  claims  using 
the  term  "light"  or  "lite"  to  describe  a 
product  may  be  used  on  the  label  and 
in  labeling,  provided  that  the  product  is 
labeled  in  compliance  with  21  CFR 
101.56.  except: 

(l).The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.56  (b)(3)(ii).  (c)(l)(ii)(B). 
(c)(2)(ii)(B).  and  (g);  and 

(2)  The  meal  products  definition  shal' 
be  as  prescribed  in  §  317.313(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 
•        •        •        •        • 

(c)  Quantitative  information 
comparing  the  level  of  calories  and  fat 
content  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  is  declared  adjacent 
to  the  most  prominent  claim  or  to  the 
nutrition  information  (e.g..  "lite  'this 
product' — 200  calories.  4  g  fat;  regular 
"reference  product' — 300  calories,  8  g  fat 
per  ser\ing");  and 

(d)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  food  it  replaces,  regardless  of 
the  level  of  calories  and  fat  content  in 
the  reference  food,  is  declared  adjacent 
to  the  most  prominent  claim  or  to  the 
nutrition  infonnation  (e.g..  "lite  'this 
product' — 500  mg  sodium  per  sen-ing; 
regular  'reference  product' — 1,000  mg 
per  serving";  or  "lite  'this  product' — 170 
mg  sodium  per  serving;  regular 
'reference  product" — 350  mg  per 
serving"). 

(e)  The  term  "lightly  salted""  may  be 
used  on  a  product  to  which  has  been 
added  50  percent  less  sodium  than  is 
normally  added  to  the  reference  food  as 
described  in  21  CFR  101.13(j)(l)(i)(B) 
and  (j)(l)(ii)(B),  provided  that  if  the 
product  is  not  "low  in  sodium"  as 
defined  in  21  CFR  101.61(b)(4).  the 
statement  "not  a  low  sodium  food"  shall 
appear  adjacent  to  the  nutrition 
information  and  the  information 
required  to  accompany  a  relative  claim 
shall  appear  on  the  label  or  labeling  as 
specified  in  21  CFR  101.13{j){2). 

8.  Section  317.360  is  revised  to  read 
as  follows: 

§317.360    Nutri«nt  content  claims  for    . 
calorie  content 

(a)  Nutrient  content  claims  about  the 
calorie  content  of  a  product  may  be  used 
on  the  label  or  in  labeling  in  accordance 
with  21  CFR  101  60.  except: 
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(1 }  The  plac  ement  of  the  comparison 
statement  on  tpe  product  label  at  21 
CFR  101.60(bK4)(ii)(B).  (b)(5)(ii)(B). 
(c)(4)(iiMB).  aikd  (c)(5Mii)(B);  and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  317.313(1).  and 
there  shall  be  no  provision  for  main 
dish  products! 

(b)  Quantitaive  information 
comparing  th4  level  of  calories  and 
sugcirs  in  the  individual  food  product 
per  labeled  serving  size  with  that  of  the 
reference  food  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  th«  i  nutrition  information 
(e.g.,  "calorie  content  has  been  reduced 
6rom  150  to  ido  calories  per  serving";  or 
"sugar  conten :  has  been  lowered  from  8 
g  to  6  g  per  sefving"). 

(c)  Quantitative  information 
comparing  th«  level  of  calories  and 
sugars  in  the  i  leal  product  per  specified 
weight  with  tl  dt  of  the  reference  food 
that  It  replace!  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  info^ation  (e.g.,  "calorie 
content  has  b^n  reduced  from  110 
calories  per  3  ^z  to  80  calories  per  3  oz"; 
or  "sugar  contient  has  been  reduced  from 
17  g  per  3  oz  to  13  g  per  3  oz"). 

9.  Section  3|l  7.361  is  revised  io  read 
as  follows: 

§317.361    Nuti  tent  contMitciaiflis  tar  ttie 
sodium  conttnl: 

(a)  Nutrient  content  claims  about  the 
sodium  content  of  a  product  may  be 
used  on  the  la  sel  and  in  labeling  in 
accordance  w  th  21  CFR  101.61.  except: 

(1)  The  plac  ement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.61  (b)(6)(ii)(B).  (b)(7)(ii)(B).  and 
icK2](iii);  and 

(2)  The  mea  i  products  definition  shall 
be  as  prescrib  td  in  §  317.313(1),  and 
there  shall  be  no  provision  for  main 
dish  products 

(b)  Quantita  Live  information 
comparing  th<  level  of  the  sodium  in  the 
individual  foe  d  product  per  labeled 
serving  with  t  lat  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  pron  inent  claim  or  to  the 
nutrition  infoi  mation  (e.g..  "sodium 
content  has  b<  en  lowered  from  300  to 
150  mg  per  se  "ving"). 

(c)  Quantitative  information 
comparing  th<  level  of  sodiimi  in  the 
meal  product  ?er  specified  weight  with 
that  of  the  ref(  rence  food  that  it  replaces 
is  declared  acKacent  to  the  most 
prominent  cla  im  or  to  the  nutrition 
information  (« .g.,  "sodium  content  has 
been  reduced  from  220  mg  per  3  oz  to 
150  mgper  3  )z"). 

(d)  If  the  pr  >duct  is  not  sodium  fr'ee, 
the  statement  "not  a  sodium  free  food" 
or  "not  for  coi  itrol  of  sodium  in  the 


diet' 


appears 


adjacent  to  tlie  nutrition 


information  of  the  product  bearing  the 
claim. 

la  Section  317.362  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3),  (a)(.S), 
(a)(ll),  (a)(13),  and  (a)(16),  and  adding 
paragraphs  (d).  (e).  and  (f)  to  read  as 
follows: 

1317.362    Nutrient  content  datms  for  fat, 
fatty  acids,  and  cholesterol  content  ot  meat 
products. 

(a)*   •   * 

(2)  21  CFR  101.62(b).  except:  (i)  The 
placement  of  the  comparison  statement 
on  the  product  label  at  21  CFR  101.62(b) 
(4)(ii)(B)  and  (5)(ii)(B).  and 

(ii)  The  meal  products  definition  shall 
be  as  prescribed  in  §  317.313(1),  there 
will  be  no  provision  for  main  dish 
products,  and  the  following  provision 
shall  be  added:  A  synonym  for  the  term 

" percent  fat  free"  is  " 

percent  lean"; 

(3)  21  CFR  101.62(c),  except: 

(i)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.62(c)  (4)(ii)(B)  and  (5)(ii)(B); 
and 

(ii)  There  will  be  no  disclosure  of  the 
level  of  total  fat  and  cholesterol  in  the 
food  in  immediate  proximity  to  such 
claim  each  time  the  claim  is  made,  the 
meal  products  definition  shall  be  as 
prescribed  in  §  317.313(1).  and  there  will 
be  no  provision  for  main  dish  products; 

(5)  21  CFR  101.62(d)(l)(i)  (A)  through 
(D)  and  (d)(l)(ii)(F).  except  the 
placement  of  the  comparison  statement 
on  the  prodiict  label  at  21  CFR 
101.62(d)(l)(ii)(F)(2).  and  there  will  be 
no  provisicm  for  main  dish  products; 

(11)  21  CFR  101.62(d)(2)(iu)(E), 

except  the  placement  of  the  comparison 
statement  at  21  CFR 
101.62(d)(2)(iii){E){2); 

•  •        •        •        • 

(13)  21  CFR  101.62(d)(4)(i)  (A) 
through  (C).  except  the  placement  of  the 
comparison  statement  at  21  CFR 
101.62(d)(4)(i)(C)(2); 

•  •        •        «        • 

(16)  21  CFR  101.62(d)(5)(i)  (A) 
through  (C),  except  the  placement  of  the 
comparison  statement  at  21  CFR 
101.62(d)(5)(l)(C)(2). 

•  •         •         *         • 

(d)  (1)  Quantitative  information 
comparing  the  level  of  fat  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  ad)acent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "fat  content 
has  been  reduced  from  8  g  to  4  g  per 
serving"). 

(2)  Quantitative  information 
comparing  the  level  of  fat  in  the  meal 


product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
such  claim  or  to  the  nutrition 
information  (e.g..  "fat  omtent  has  been 
reduced  from  8  g  per  3  oz  to  5  g  per  3 
oz"). 

(e)  (1)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "saturated 
fat  reduced  from  3  g  to  1.5  g  per 
serving"). 

(2)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  meal  product  per  specified  weight 
with  that  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  content 
has  been  reduced  from  2.5  g  per  3  oz  to 
1.5  g  per  3  oz"). 

(fj  (1)  Quantitative  information  for 
claims  of  cholesterol  free,  low 
cholesterol  or  reduced  cholesterol 
comparing  the  level  of  cholesterol  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "contains  no 
cholesterol  compared  with  30  mg  in  one 
serving  of  'reference  food';  contains  11 
g  of  fat  per  serving";  or  "cholesterol 
lowered  from  30  mg  to  5  mg  per  serving; 
contains  13  g  of  fat  per  serving"). 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
meal  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "cholesterol  content 
has  been  reduced  from  35  mg  per  3  oz 
to  25  mg  per  3  oz"). 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

11.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  138F:  7  U.S.C  450;  21 
U.S.C  451-470;  7  CFR  2.17,  2.55. 

12.  Section  381.116  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

§381.116   Wording  on  lat)els  of  immediate 
containers. 

(a)  *  *  •  Such  items  of  information 
shall  be  in  distinctly  legible  form.  *  •  * 

•        •        •        *        * 

(c)  (1)  The  information  panel  is  that 
pari  of  a  label  that  is  the  first  siuface  to 
the  right  of  the  principal  display  panel 
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as  observed  by  an  individual  facing  the 
principal  display  panel,  with  the 
following  exceptions: 

(i)  If  the  first  surface  to  the  right  of  the 
principal  display  panel  is  too  small  to 
accommodate  the  required  information 
or  is  otherwise  unusable  label  space, 
e.g..  folded  flaps,  tear  strips,  opening 
flaps,  heat-sealed  flaps,  the  next  panel 
to  the  right  of  this  part  of  the  label  may 
bo  used. 

(ii)  If  the  package  has  one  or  more 
alternate  principal  display  panels,  the 
information  panel  is  to  the  right  of  any 
principal  display  panel. 

(iii)  If  the  top  of  the  container  is  the 
principal  display  panel  and  the  package 
has  no  alternate  principal  display  panel, 
the  information  panel  is  any  panel 
adjacent  to  the  principal  display  panel. 

(2)  (i)  Except  as  otherwise  permitted 
in  this  part,  all  information  required  to 
appear  on  the  principal  display  panel  or 
permitted  to  appear  on  the  information 
panel  shall  appear  on  the  same  panel 
unless  there  is  insufficient  space.  In 
determining  the  sufficiency  of  the 
available  space,  except  as  otherwise 
prescribed  in  this  part,  any  vignettes, 
designs,  and  any  other  nonmandatory 
information  shall  not  be  considered.  If 
there  is  insufficient  space  for  all 
required  information  to  appear  on  a 
single  panel,  it  may  be  divided  between 
the  principal  display  panel  and  the 
information  panel,  provided  that  the 
information  required  by  any  given 
provision  of  this  part,  such  as  the 
ingredients  statement,  is  not  divided 
and  appears  on  the  same  panel. 

(ii)  All  information  appearing  on  the 
information  panel  pursuant  to  this 
section  shall  appear  in  one  place 
without  intervening  material,  such  as 
designs  or  vignettes. 

13.  Section  381.118  is  amended  by 
adding  paragraph  (e)  to  read  as  follows; 

§381.118    ingredients  statement. 
*         *         •         •         » 

(e)  The  ingredients  statement  may  be 
placed  on  the  information  panel,  except 
as  otherwise  permitted  in  this 
subchapter. 

14.  Section  381.122  is  amended  by 
revising  the  last  sentence  of  the 
paragraph  to  read  as  follows: 

§  381 . 1 22    Identification  of  manufacturer, 
packer,  or  distributor. 

•  •   *  The  name  and  place  of 
business  of  the  manufacturer,  packer,  or 
distributor  may  be  shown  on  the 
principal  display  panel,  on  the  20- 
percent  panel  of  the  principal  display 
panel  reserved  for  required  information, 
on  the  front  riser  panel  of  frozen  food 
cartons,  or  on  the  information  panel. 

15.  Section  381.134  is  amenaed  by 
adding  paragraph  (c)  to  read  as  follows: 


§  3S1 .134    Generlcally  approved  labeling. 

***** 

(c)  Labeling  bearing  nutrition 
information  which  has  been  approved 
by  the  Food  Labeling  Division, 
Washington.  DC,  in  sketch  form  (i.e.. 
printer's  proof  or  other  version  that 
clearly  shows  all  required  features,  size, 
location,  and  indication  of  final  color)  is 
approved  for  use  without  additional 
authorization  by  the  Administrator: 
Provided, 

(1)  That  the  final  label  has  not  been 
modified,  except  as  permitted  in 
paragraph  (b)  of  this  section;  and 

(2)  That  the  final  label  is  not  false  or 
misleading. 

16.  Section  381.402  is  amended  by 
reusing  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  38 1 .  402    Location  of  nutrition 
information. 

(a)  Nutrition  information  on  a  label  of 
a  packaged  poultry  product  shall  appear 
on  the  label  s  principal  display  panel  or 
on  the  information  panel,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 


(c)  Poultry  products  in  packages  that 
have  a  total  surface  area  available  to 
bear  labeUng  greater  than  40  square 
inches  but  whose  principal  display 
panel  and  information  panel  do  not 
provide  sufficient  space  to 
accommodate  all  required  information 
may  use  any  ahemate  panel  that  can  be 
readily  seen  by  consumers  for  the 
nutrition  information.  In  determining 
the  sufficiency  of  available  space  for  the 
nutrition  information,  the  space  needed 
for  vignettes,  designs,  and  other 
nonmandatory  label  information  on  the 
principal  display  panel  may  be 
considered. 

17.  Section  381.413  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§  381.413    Nutrient  content  claims;  general 
principles. 

•  «         •         «         • 

(j)  (1)  Products  may  bear  a  statement 
that  compares  the  level  of  a  nutrient  in 
the  product  with  the  level  of  a  nutrient 
in  a  reference  food  in  accordance  with     " 
21  CFR  101.13(j).  except: 

(i)  Comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(j)(l)(ii)(B);and 

(ii)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.13(j)(2)(iv)(B). 

(2)  This  statement  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information. 

•  *        •        *        * 

18.  Section  381.454  is  revised  to  read 
as  follows: 


§  381 .454    Nutrient  content  claims  for 
"good  source,"  "higfi,"  and  "more." 

(a)  Nutrient  content  claims  about  a 
nutrient  in  a  product  in  relation  to  the 
Reference  Daily  Intake  (RDI)  established 
for  that  nutrient  in  21  CFR 
101.9(c){8)(iv)  or  Daily  Reference  Value 
(DRV)  established  for  that  nuU-icnt  in  21 
CFR  101.9(c)(9).  excluding  total 
carbohydrate,  may  be  used  on  the  label 
or  in  labehng,  in  accordance  with  21 
CFR  101.54,  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.54  (e)(l)(iii)(B)  and 
(e)(2){iii)(B);  and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  381.413(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

(b)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  individual  food  product  per  labeled 
serving,  wath  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g..  "fiber 
content  of  'reference  food'  is  1  g  per 
serving;  'this  product'  contains  4  g  per 
serving"). 

(c)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  meal  product  per  specified  weight 
with  tliat  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g..  "fiber  content  of 
'reference  product'  is  2  g  per  3  oz;  'this 
product'  contains  5  g  per  3  oz"). 

19.  Section  381.456  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (c),  (d).  and  (e)  to  read  as 
follows:  « 

§  381 .456    Nutrient  content  claims  for 
"light"  or  "iita." 

(a)  Geneml  requirements.  The 
following  nutrient  content  claim*  using 
the  term  'iight"  or  "lite"  to  describe  a 
product  may  be  used  on  the  label  and 
in  labeling,  provided  that  the  product  is 
labeled  in  compliance  with  21  CFR 
101.56,  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.56  (b)(3)(ii),  (c)(l)(ii)(B). 
(c](2)(ii){B),and(g);and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §381.413(1).  and 
there  shall  be  no  provision  for  main 
dish  products. 
***** 

(c)  Quantitative  information 
comparing  the  level  of  calories  and  fat 
content  in  the  product  per  labeled 
serving  size  with  that  of  the  reference 
food  that  it  replaces  is  declared  adjacent 
to  the  mojt  prominent  claim  or  to  the 
nutrition  information  (e.g..  "lite  this 
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product' — 200  calories,  4  g  fat;  regular 
'reference  product'— 300  calories,  8  g  fat 
per  serving");  kad 

(d)  Quantitative  information 
comparing  thej  level  of  sodiiun  per 
labeled  serving  size  with  that  of  the 
reference  food  it  replaces,  regardless  of 
the  level  of  cal  Dries  and  fat  content  in 
the  reference  f  xxl,  is  declared  adjacent 
to  the  most  pr<  iminent  claim  or  to  the 
nutrition  infor  nation  (e.g.,  "lite  'this 
product'—  50(  mg  sodium  per  serving; 
regular  'referei  ice  product' — 1,000  mg 

^     c  r  "lite 'this  product'— 1 70 
mg  sodium  pei  serving;  regular 
'reference  pro<  uct' — 350  mg  per 
serving"). 

»  The  term  "lightly  salted"  may  be 
used  on  a  proc  uct  to  which  has  been 
added  50  percisnt  less  sodium  than  is 
normally  adde  i  to  the  reference  food  as 
described  in  2  I  CFR  101.13(j)(l)(i)(B) 
,  provided  that  if  the 
"low  in  sodium"  as 
CFR  101.61(b)(4);  the 
statement  "noi  a  low  sodium  food"  shall 
appear  adjacei  t  to  the  nutrition 
information  ar  d  the  information 
required  to  ac<  ompany  a  relative  claim 
shall  appear  o:  i  the  label  or  labeling  as 
specified  in  21  CFR  101.13(j)(2>. 

20.  Section  |81.460  is  revised  to  read 
as  follows 

§  381.460    Nutrjent  content  claims  (or 
calorie  content 


and  (j)(l)(ii)(B 
product  is  not 
defined  in  21 


131. 


2 


(a)  Nutrient 
calorie  conten 
on  the  label  oi 
with  21  CFR 

(l)The 
statement  at 
(b)(5)(ii)(B),  (c 
and 

(2)  The  mea 
be  as  prescrib<  d 
there  sbnll  be 
dish  products 

(b)  Quantitativ 
comparing  the 
sugars  in  the  i 
per  labeled 
reference 
declared  adj 
claim  or  to  tht 
(e.g.,  "calorie 
from  150  to 
"sugar  conten 
g  to  6  g  per 

(c)  Quantita 
comparing  the 
sugars  in  the 
weight  with 
that  it  replace  i 
the  most 
nutrition  in 
content  has 
calories  per  3 


sei  V 
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of  a  product  may  be  used 
in  labeling  in  accordance 
60,  except: 
placfement  of  the  comparison 
CFR  101.60(b)(4){ii)(B). 
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or  "sugar  content  has  been  reduced  bom 
17  g  per  3  oz  to  13  g  per  3  oz"). 

21.  Section  381.461  is  revised  to  read 
as  follows: 

§381.461    Nutrient  content  claims  for  the 
sodium  content 

(a)  Nutrient  content  claims  about  the 
sodium  content  of  a  product  may  be 
used  on  the  label  and  in  labeling  in 
accordance  with  21  CFR  101.61,  except: 

(1)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.6l(b)(6)(ii)(B),  (b)(7)(ii)(B),  and 
(c)(2)(iii);  and 

(2)  The  meal  products  definition  shall 
be  as  prescribed  in  §  381.413(1),  and 
there  shall  be  no  provision  for  main 
dish  products. 

fb)  Quantitative  information 
comparing  the  level  of  the  sodium  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "sodium 
content  has  been  lowered  from  300  to 
150  mg  per  serving"). 

(c)  Quantitative  information 
comparing  the  level  of  sodium  in  the 
meal  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "sodium  content  has 
been  reduced  from  220  mg  per  3  oz  to 
150  mgper  3  oz"). 

(d)  It  the  product  is  not  sodium  free, 
the  statement  "not  a  sodium  fr^e  food" 
or  "not  for  control  of  sodium  in  the 
diet"  appears  adjacent  to  the  nutrition 
information  of  the  product  bearing  the 
claim. 

22.  Section  381.462  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3),  (a)(5), 
(a)(ll),  (a)(13),  and  (a)(16),  and  adding 
paragraphs  (d),  (e),  and  (f)  to  read  as 
follows: 

§  381 .462    Nutrient  content  claims  for  fat, 
fatty  acids,  and  cholesterol  content  of  meat 
products. 

tr,\       •  *  * 

(2)  21  CFR  101.62(b),  except: 

(i)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.62(b)(4)(ii)(B)  and  (5)(ii)(B); 
and 

(ii)  The  meal  products  definition  shall 
be  as  prescribed  in  §381.413(1),  there 
will  be  no  provision  for  main  dish 
products,  and  the  following  provision 
shall  be  added:  A  synonym  for  the  term 

" percent  fat  free"  is." 

percent  lean"; 

(3)  21  CFR  101.62(c),  except: 

(i)  The  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.62(c)(4)(ii)(B)  and  (5)(ii)(B); 
and 


(ii)  There  will  be  no  disclosure  of  the 
level  of  total  fat  and  cholesterol  in  the 
food  in  immediate  proximity  to  such 
claim  each  Ume  the  claim  is  made,  the 
meal  products  definition  shall  be  as 
prescribed  in  §  381.413(1J,  and  there  will 
be  no  provision  for  main  dish  products; 
• '      •      . »        •        • 

(5)  21  CFR  101.62(d)(l)(i)  (A)  through 
(D)  and  (dMl)(u)(F),  except  the 
placement  of  the  comparison  statement 
on  the  product  label  at  21  CFR 
101.62(d)(l)(ii)(F)(2),  and  there  will  be 
no  provision  for  main  dish  products; 

*  -*        •        •        * 

(11)  21  CFR  101.62(d)(2)(iii)(E). 
except  the  placement  of  the  comparison 
statement  on  the  product  label  at  21 
CFR  101.62(d)(2)(iii)(E)(2); 

•  •        •        *        • 

(13)  21  CFR  101.62(d)(4)(i)(A)  through 
(C),  except  the  placement  of  the 
comparison  statement  on  the  product 
label  at  21  CFR  101.62(d)(4)(i)(C)(2); 

»        *        *        »        *   ^ 

(16)  21  CFR  101.62(d)(5){i)(A)  through 
(C),  except  the  placement  of  the 
comparison  statement  on  the  product 
label  at  21  CFR  101.62(d)(5)(i){C)(2). 

»        «        •        »        * 

(d)(1)  Quantitative  information 
comparing  the  level  cf  fat  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the . 
nutrition  information  (e.g.,  "fat  content 
has  been  reduced  from  8  g  to  4  g  per 
serving"]. 

(2)  Quantitative  information 
comparing  the  level  of  fat  in  the  meal 
product  per  specified  weight  with  that 
of  the  reference  food  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
such  claim  or  to  tlie  nutrition 
information  (e.g.,  "fat  content  has  been 
reduced  from  8  g  per  3  oz  to  5  g  per  3 
oz"). 

(e)  (1)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
nutrition  information  (e.g.,  "saturated 
fat  reduced  from  3  g  to  1.5  g  per 
serving"). 

(2)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  meal  product  per  specified  w^eight 
with  that  of  the  reference  food  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  content 
has  been  reduced  from  2.5  g  per  3  oz  to 
l.Sgper  3oz"). 

(f}  (1)  Quantitative  information  for 
claims  of  cholesterol  free,  low 


cholesterol,  or  reduced  cholesterol 
comparing  the^evel  of  cholesterol  in  the 
individual  food  product  per  labeled 
serving  with  that  of  the  reference  food 
that  it  replaces  is  declared  adjacent  to 
the  most  prominent  claim  or  to  the 
-  nutrition  information  (e.g..  "contains  no 
cholesterol  compared  with  30  mg  in  one 
serving  of 'reference  food';  contains  11 
g  of  fat  per  serving";  or  "cholesterol 
lowered  from  30  mg  to  5  mg  per  serving; 
contains  13  g  of  fat  per  serving"). 

(2)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
meal  product  per  specified  weight  with 
that  of  the  reference  food  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (eg.,  "cholesterol  content 
has  been  reduced  from  35  mg  per  3  oz 
to  25  mg  per  3  oz")._ 

Done  at  Washington,  DC,  on  August  2. 
1994. 

Patricia  A.  Jensen, 

Acting  Assistant  Secretar}'.  Marketing  and 
Inspection  Services. 

|FR Doc  94-19283  Filed  8-5-94;  8:45  am] 
BILUNQ  COOE  341(MNfl-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  230 

[Regulation  00;  Docket  No.  R-0624] 
Truth  in  Savings 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  interpretation. 

summary:  The  Board  is  publishing  its 
official  staff  commentary  to  Regulation 
DD  (Truth  in  Savings).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  DD  and  is  a  substitute  for 
individual  staff  interpretations.  The 
commentary  incorporates  much  of  the 
guidance  provided  when  the  regulation 
was  adopted,  and  addresses  additional 
questions  raised  since  that  time. 

DATES:  This  rule  is  effective  August  3, 
1994.  Compliance  is  optional  until 
February  6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  jane 
Ahrens,  Senior  Attorney,  or  Kyung  Cho 
or  Kurt  Schumacher.  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 


SUPPtEMENTARV  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Savings 
Act  (12  U.S.C  4301  et  seq.)  is  to  assist 
consumers  in  comparing  deposit 
accounts  offered  by  depository 
institutions.  The  act  requires 
institutions  to  disclose  fees,  the  interest 
rate,  the  annual  percentage  yield  (APY), 
and  other  account  terms  whenever  a 
consumer  requests  the  information  and 
before  an  account  is  opened.  Fees  and 
other  information  also  must  be  provided 
on  any  periodic  statement  sent  to  the 
consumer.  Rules  are  set  forth  for  deposit 
account  advertisements  and  advance 
notices  to  account  holders  of  adverse 
changes  in  terms.  The  act  restricts  how 
institutions  determine  the  account 
balance  on  which  interest  is  calculated. 
The  act  is  implemented  by  the  Board's 
Regulation  DD  (12  CFR  part  230),  which 
became  effective  on  June  21, 1993.  The 
■  regulation  authorizes  the  issuance  of 
official  staff  interpretations  of  the 
regulation.  (See  Appendix  D  to 
Regulation  DD.) 

II.  Commentary 

On  Februar>-  7. 1994,  the  Board 
published  for  comment  a  proposed 
commentary  to  Regulation  DD  (59  FR 
5536).  The  commentary  is  designed  to 
provide  guidance  to  depository 
institutions  in  applying  the  regulation  to 
specific  transactions  and  is  a  substitute 
for  individual  staff  interpretations.  The 
Board  received  about  150  comments, 
mostly  from  depository  institutions  and 
trade  associations.  Commenters 
generally  supported  the  proposal. 

In  large  measure,  the  commentary 
incorporates  supplementary  information 
accompanying  prior  rulemakings,  and 
reflects  the  views  expressed  therein 
without  substantive  change.  (See  final 
rule  published  on  September  21, 1992 
(57  FR  43337),  correction  noUce 
published  on  October  9, 1992  (57  FR 
46480),  and  amendments  published  on 
March  19, 1993  (58  FR  15077).)  The 
commentary  also  addresses  issues  that 
have  arisen  since  the  publication  of  the 
regulation  and  technical  suggestions  or 
concerns  raised  by  commenters. 

To  avoid  unnecessary  detail,  the 
discussion  accompanying  the  final 
commentary  does  not  individually 
mention  technical  amendments  that 
clarify  the  proposed  text  but  make  no 
substantive  change  in  meaning. 
Similarly,  additions  to  the  final 
commentary  of  information  previously 
published  are  not  separately  noted.  For 
example,  the  supplementary 
information  accompanying  the 
September  1992  rulemaking  discussed 
deposit  accounts  denominated  in 


foreign  currency  and  held  by  consumers 
as  an  example  of  accounts  covered  by 
the  regulation.  Foreign  currency 
accounts  were  not  mentioned  in  the 
proposal.  Comment  230.2(a)-l  now  lists 
foreign  currency  accounts  among  the 
examples  of  covered  accounts,  but  the 
addition  is  not  specifically  mentioned 
in  the  supplementary  information 
accompanying  paragraph  2(a). 
Additions  such  as  this  were  added  in 
response  to  commenters"  requests.  Many 
comments  have  been  renumbered, 
pursuant  to  the  Federal  Register's  new 
publication  rules. 

On  May  11.  1994,  the  Board 
published  a  proposal  to  amend  the 
regulation's  rules  regarding  crediting 
and  compounding  practices  (59  FR 
24378).  The  proposal  also  has  the  effect 
of  producing  an  annual  percentage  yield 
(APY)  that  reflects  the  time  value  of 
money.  On  July  11, 1994.  the  Board 
published  a  notice  extending  to 
September  6, 1994,  the  comment  period 
for  the  May  proposal  (59  FR  35271).  At 
the  same  time,  the  Board  solicited 
comment  on  an  alternative  approach  for 
calculating  the  APY.  The  approach 
would  allow  institutions  to  disclose  an 
APY  equal  to  the  interest  rate  on  time 
accounts  with  maturities  greater  than 
one  year  and  that  do  not  compound 
interest  but  pay  interest  at  least 
annually.  The  Board  has  deferred 
adopting  commentary  on  provisions  of 
the  regulation  affected  by  the  proposal, 
pending  final  action  by  the  Board. 

Section  230.2— Definitions 

(a)  Account 

Comment  2(a)-l  provides  examples  of 
accounts  subject  to  the  regulation.  The 
Board  proposed  to  narrow  the 
regulation's  coverage  of  trust  accounts 
to  individual  retirement  accoimts  (IRAs) 
and  simphfied  employee  pension  (SEP) 
accounts,  to  minimize  compliance 
burdens  for  institutions. 

Many  commenters  supported  the 
Board's  general  approadi,  but 
questioned  whether  the  regulation 
should  exclude  accoimts  held  by 
individuals  pursuant  to  informal  trust 
arrangements  such  as  "Totten"  or 
payable  on  death  (POD)  trusts. 
Commenters  noted  the  purpose  of  a 
Totten  trust  is  to  avoid  probate 
proceedings  to  transfer  funds  remaining 
in  an  account  upon  a  depositor's  death. 
Commenters  also  noted  the  account's 
signature  card  is  often  the  sole  evidence 
of  the  trust  relationship.  These 
commenters  believed  consumers 
opening  Totten  and  POD  trust  accoimts 
should  be  afforded  the  act's  protections. 
The  Board  concurs,  and  the  commentar>' 
reflects  this  approach. 
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(b)  Advertise  iment 

Comment  2(b)-l  illustrates  the  scope 
of  commercijBl  messages  considered  to 
be  advertisements.  The  Board  proposed 
that  advertiaements  would  not  include 
direct  oral  discussions  conducted  in 
person  regai  ling  a  specific  account. 
Many  commlenters  urged  the  Board  to 
expand  the  interpretation  to  include 
telephone  conversations  about  specific 
accounts.  Tne  Board  has  retained  the 
provision  as  proposed.  The  Board 
believes  fac9-to-face  discussions  allow 
prospective  fcustomers  to  leam  easily 
and  quickly  about  basic  terms  of  the 
account  (thu  s,  fulfilling  the  purpose  of 
advertising  ( lisclosures).  Also,  at  any 
time  during  a  face-to-face  conversation, 
consumers  r  lay  request  and  receive 
written  disc  osures  at  that  time.  This  is 
not  the  case  for  conversations  by 
telephone.  1  hus,  the  commentary 
clarifies  thai  except  for  information 
about  an  exi  >ting  account,  commercial 
messages  de  ivered  via  telephone  or 
voice  respor  se  machines  are 
advertiseme  its. 

(f)  Bonus 

Comment  2(fl-3  has  been  added  to 
clarify  the  nile  excluding  fit>m  bonuses 
items  of  de  i  ninimis  value  ($10  or  less). 
(See  26  CFR  §  1.6049-5(a)(2)  published 
by  the  Inten  lal  Revenue  Service,  which 
discusses  th  i  fair  market  value  of 
property  reOeived.)  Commenters 
expressed  c(  incem  about  potential 
violations  fc  r  failing  to  disclose  as  a 
bonus  early  in  the  year  an  individual 
item  of  de  r^inimis  value  deemed  to  be 
a  bonus  wh^n  aggregated  with  another 
de  minimis  item  given  in  a  separate 
promotional  program  involving  the 
same  accouBt  later  in  the  year.  The 
comment  prjovides  guidance  about 
aggregating  3nly  the  market  value  of 
items  offerei  i  for  the  same  promotional 
program.  Ai  example  illustrating  the 
rule  has  bee  n  included. 

(h)  Consumi  ir 

An  examj  le  relating  to  a  landlord- 
tenant  relati  onship  in  comment  2(h)-2 
has  been  de  eted  as  unnecessary. 

The  Board  proposed  two  factors  to 
consider  in  determining  whether  an 
accoimt  is  hjeld  by  an  unincorporated 
nonbusinesf  association  of  natural 
persons,  an(  I  the  Board  solicited 
comments  on  whether  those  or 
additional  fiictors  would  be  helpful. 
Based  on  th )  comments  received  and 
further  anal  I'sis,  the  Board  has  adopted 
only  one  fac  tor  in  comment  2(h)-5. 

(p)  Passboo  ;  Savings  Account 

Comment  2(p)-l  clarifies  that 
institutions  may  consider  accounts  as 
"passbook  i  avlngs"  even  when  direct 


deposits  are  made  to  the  account 
electronically.  The  comment  tracks  the 
requirements  of  Regulation  E  (12  CFR 
205.9).  But  accoimts  that  permit  other 
electronic  fund  transfers — and  thus 
trigger  Regulation  E's  requirement  to' 
send  statements  at  least  quarterly — are 
not  passbook  savings  accounts,  and 
institutions  must  comply  with  the 
periodic  statement  disclosiues  in 
§  230.6  of  this  part.  Accounts  that  send 
statements  are  not  passbook  savings 
accounts  for  purposes  of  Regulation  DD, 
even  if  consimiers  are  provided  with  a 
booklet  for  their  records. 

(r)  State 

The  proposal  included  examples  of 
territories  and  possessions  covered  by 
the  act.  Commenters  requested  more 
examples.  Upon  further  consideration, 
the  Board  believes  a  list  of  all  the 
territories  considered  to  be  "states"  is 
unnecessary.  Thus,  the  comment  has 
not  been  adopted. 

(u)  Time  Account 

Comment  2(u)-l  has  been  added  to 
clarify  when  club  accounts  must  be 
considered  time  accounts  for  purposes 
of  the  regulation.  Although  club 
accoimts  typically  have  one  feature  of  a 
time  accoimt  (a  maturity  date),  club 
accounts  are  not  time  accounts  unless 
they  also  require  a  penalty  of  at  least 
seven  days'  interest  for  a  withdrawal  of 
funds  during  the  first  six  days  after  the 
account  is  opened — subject  to 
exceptions  permitted  in  Regulation  D 
(as  discussed  in  comment  2(u)-2). 

(v)  Variable-Rate  Account 

Conmnent  2(v)-l  clarifies  that  a 
certificate  of  deposit  (CD)  permitting 
one  or  more  rate  adjustments  prior  to 
maturity  at  the  consumer's  option  is  a 
variable-rate  account.  The  Board 
believes  it  is  important  for  consumers  to 
receive  disclosures  describing  when 
their  interest  rate  and  APY  could 
change,  such  as  any  time  limitations  on 
when  the  option  may  be  exercised. 

Section  230.3 — General  Disclosure 
Requirements 

(b)  General 

Comment  3(b)-l  provides  guidance  on 
the  specificity  required  when  time 
periods  are  disclosed.  For  example,  the 
Board  believes  slight  variations  in 
compounding  cycles  are  consistent  with 
the  notion  of  "monthly"  cycles,  which 
are  often  not  based  on  an  actual 
calendar  month.  Many  commenters 
generally  supported  the  Board's 
approach,  but  expressed  concern  about 
the  proposal's  limitation  of  2ft-33  days 
to  describe  a  month.  The  Board  has 
adopted  a  standard  of  roughly 


equivalent  intervals  occurring  during  a 
calendar  year.  The  Board  believes  this 
standard  is  consistent  with  the  act, 
provides  flexibility,  and  eases 
compliance. 

(e)  Oral  Responses  to  Inquiries 

Comment  3(e)-3  has  been  added  in 
response  to  conunenters'  requests.  It 
clarifies  that  this  paragraph  does  not 
apply  to  responses  to  requests  for  rate 
information  on  an  existing  accoimt. 

(0  Rounding  and  Acou-acy  Rules  for 
Rates  and  Yields 

Proposed  comment  3(f)(2)-2 
(regarding  accuracy  requirements  for 
interest  rate  disclosures)  was  a 
restatement  of  the  regulation  and  has 
been  deleted  as  unnecessary.  A 
comment  illustrating  rounding 
requirements  for  the  APY  has  been 
added. 

Section  230.4 — Account  Disclosures 

(a)  Delivery  of  Account  Disclosures 

{a)(l)  Account  Opening 

Comment  4(a)(l)-l  provides  examples 
of  events  that  trigger  the  delivery  of  new 
afccount  disclosures.  The  final  comment 
differs  from  the  proposal  in  several 
respects. 

The  proposed  commentary  discussed 
the  effect  of  a  consumer-initiated  change 
in  the  term  for  an  automatically 
renewable  time  account.  In  response  to 
commenters'  requests,  the  commentary 
clarifies  that  new  account  disclosures 
are  required  when  the  consumer 
changes  any  account  term  required  to  be 
disclosed  (and  not  merely  the  duration 
of  the  CD).  The  clarification  provides 
consistency  with  §  230.5(b)-5. 

Commenters  expressed  concern  about 
having  to  give  new  account  disclosures 
when  funds  are  transferred  from  one 
account  to  another,  such  as  when  funds 
in  a  money  market  deposit  account 
(MMDAJ  are  transferred  to  a  NOW 
account  because  the  consumer  exceeded 
transaction  limitations  on  the  MMDA. 
Some  requested  clarification  that 
disclosures  at  the  time  of  transfer  are 
not  required  if  disclosures  (including 
change-in-term  notices,  if  appropriate) 
for  both  accounts  had  previously  been 
given.  To  minimize  possible  burdens 
the  Board  has  adopted  that  standard  in 
the  commentary. 

The  Board  received  many  comments 
regarding  the  proposed  guidance  for 
"closed  accounts."  New  account 
disclosures  wOuld  have  been  required  if 
institutions  deemed  an  account  closed 
and  then  accepted  a  deposit  from  the 
consumer.  Commenters  noted  that 
consumers  with  accounts  meeting  an 
institution's  criteria  for  a  closed 


account — such  as  an  account  having  a 
$0  balance — do  not  necessarily  intend  to 
close  the  account.  Commenters  beheved 
consumers  would  be  confused  if  new 
account  disclosures  were  sent  when  a 
deposit  is  subsequently  made. 
Commenters  also  expressed  concerns 
about  the  burden  of  monitoring 
accounts  to  ensure  compliance. 

The  statute  allows  institutions  not  to 
pay  accrued  but  uncredited  interest 
when  a  consumer  closes  an  account. 
(See  12  U.S.C.  4303(c)(9).)  Based  on 
comments  received  and  upon  further 
analysis,  the  Board  believes  that  if  an 
institution  deems  an  account  closed  and 
treats  accrued  but  uncredited  interest  as 
forfeited  by  the  consumer,  the 
institution  must  deem  a  new  account  to 
be  opened  when  a  deposit  is 
subsequently  accepted.  This  approach 
provides  flexibility  for  institutions  and 
consistent  treatment  for  consumers 
regarding  "closed"  accounts. 

Comment  4(a)(l)-2  clarifies  that  an 
institution  acquiring  accounts  through  a 
merger  or  acquisition  is  not  required  to 
provide  new  account  disclosures.  The 
new  institution  must  comply  with 
§  230.5(a)(1)  if  it  chooses  to  change 
terms  of  the  acquired  account.  Private 
transactions  are  distinguishable, 
however,  from  acquisitions  or  mergers 
involving  the  Resolution  Trust 
Corporation  (RTC)  and  the  Federal' 
Deposit  Insurance  Corporation  (FDIC). 
In  a  government-assisted  acquisition, 
the  acquiring  institution  receives  only 
the  consumer's  funds  on  deposit.  The 
deposit  contract  or  other  legal 
obligation — the  terms  and  conditions  of 
the  account  such  as  fees — stays  (and 
ultimately  terminates)  with  the  failed 
institution.  Thus,  new  account 
disclosures  must  be  provided  if  the 
consumer  chooses  to  open  an  account 
with  the  new  institution.  Also,  if  fees 
are  imposed  before  the  new  account 
relationship  is  established,  the  fee  must 
be  disclosed  prior  to  imposition. 


(a)(2)  Requests 
(a)(2)(i) 

Comment  (a)(2)(i)-l  clarifies  that 
institutions  are  not  required  to  send 
disclosures  for  accounts  no  longer 
offered  to  the  pubhc.  - 

(a)(2)(ii)(A) 

Comment  4(a)(2)(ii)(A)-l  has  been 
added  to  clarify  that  when  responding 
to  a  request  for  disclosures  by  giving 
rates  "accurate  within  the  most  recent 
seven  calendar  days,"  institutions 
should  calculate  the  time  period  frt)m 
the  date  the  institution  sends  the 
disclosure. 


(b)  Content  of  Account  Disclosures 

(b)(l)(ii)  Variable  rates 

Comments  4(b)(l)(ii)(B)-l  and 
4(b)(l)(ii)(C)-l,  dealing  with  rate 
changes  within  the  institution's 
discretion,  have  been  modified. 
Commenters  believed  rates  derived  from 
formulas  based  on  an  institution's  cost 
of  funds,  for  example,  are  not  "solely" 
in  the  institution's  discretion.  In 
response  to  commenters'  requests,  both 
comments  have  been  revised  for  clarity 
and  consistency. 

(b)(2)(ii)  Effect  of  Closing  an  Account 

Comment  4(b)(2)(ii)-l  is  modified 
from  the  proposal  to  reflect  that  state  or 
other  law  may  affect  an  institution's 
ability  to  include  in  its  contract  specific 
consumer  actions  considered  by  the 
institution  to  be  a  request  to  close  the 
account. 

(b)(4)  Fees 

The  Board  has  provided  additional 
guidance  in  comment  4(b)(4)-l  for  fees 
imposed  for  sending  to  consumers 
checks  that  otherwise  would  be  held  by 
the  institution.  Comment  4(b)(4)-2 
clarifies  that  photocopying  fees  are 
incidental  fees  not  required  to  be 
disclosed.  An  e.xample  in  comment 
4(b)(4)-3  was  deleted  as  unnecessary. 

(b)(6)  Features  of  Time  Accounts 

(b)(6)(ii)  Early  Withdrawal  Penalties 

Comment  4(b)(6)(ii)-4  has  been  added 
in  response  to  commenters  requesting 
guidance  for  disclosing  an  early 
V\ithdrawal  penalty. 

Section  230.5 — Subsequent  Disclosures 

(a)  Change  in  Terms 

Comment  5(a)(l)-3  provides  guidance 
on  an  institution's  responsibility  to 
provide  change-in-term  notices  when 
account  disclosures  reflect  a  term  that 
will  change  upon  the  occurrence  of  an 
event.  An  example  relating  to  student 
accounts  has  been  deleted  as 
unnecessary,  and  an  example  about 
terms  in  effect  for  a  limited  time  has 
been  added  to  comment  5(a)(l)-4  in 
response  to  commenters'  requests. 

Paragraph  (a)(2){ii)  Check  Printing  Fees 

In  response  to  comments  received, 
comment  5(a)(2)(ii)-l  has  been 
expanded  to  exclude  increases  in  fees 
for  printing  deposit  and  withdrawal 
slips  fiT)m  change-in-term  notice 
requirements,  although  the  Board 
believes  that  separate  charges  for 
deposit  or  withdrawal  slips,  which  are 
typically  provided  along  with  checks, 
are  seldom  imposed.  Many  commenters 
stated  that,  like  check  printing  fees,  fees 


for  printing  deposit  and  withdrawal 
slips  are  not  within  the  institution's 
control,  since  the  consumer  determines 
the  quantity  ordered. 

(b)  Notice  Before  Maturity  for  Time 
Accounts  Longer  than  One  Month  that 
Renew  Automatically 

Comment- 5(b)-2  provides  guidance  for 
disclosing  the  date  when  consumers  can 
ascertain  applicable  rates  for  a  renewing 
CD.  The  proposed  comment  required 
institutions  to  indicate  when  the  rate 
will  be  available  if  the  date  falls  on  a 
nonbusiness  day.  Based  on  comments 
received  and  upon  further  analysis,  the 
comment  has  been  modified  to  delete 
the  requirement. 

Section  230.6— Periodic  Statement 
Disclosures 

(a)  General  Rule 

Comment  6(a)-l  clarifies  that  if  zero 
interest  is  earned  during  the  period, 
institutio.is  may  disclose  $0  for  interest 
earned  (and  the  annual  percentage  yield 
earned)  or  omit  the  disclosure,  at  their 
option. 

(a)(2)  Amount  of  Interest 

Comment  6{a)(2)-2  clarifies  that 
institutions  may  use  a  variety  of  terms 
to  disclose  interest  earned,  and  that  the 
regulation  does  not  mandate  use  of  the 
examples. 

Section  230.7— Payment  of  Interest 

(a)(1)  Permissible  Methods 

Comment  7(a)(l)-l  has  been  expanded 
to  reflect  the  act's  legislative  history, 
which  cites  the  "low  balance"  method 
as  an  e.xample  of  a  prohibited  interest 
calculation  method. 

Proposed  comment  7(a)(l)-6 
addressed  "dormant"  accounts,  and  the 
Board  solicited  comment  on  whether  an 
institution  should  be  permitted  to 
withhold  the  payment  of  interest  for 
dormant  accounts.  Proposed  comment 
7(b)-4  raised  a  similar  issue  for  dormant 
accounts.  Many  comments  were 
received.  Some  commenters  believed 
institutions  should  be  permitted  to 
withhold  the  payment  of  interest  for 
dormant  accounts,  if  authorized  by  state 
or  other  law  and  the  deposit  contract. 
Other  commenters  noted  that  what 
constitutes  a  "dormant"  account  varies 
widely  among  the  states  and 
institutions.  These  commenters 
expressed  concern  about  the  impact  of 
the  rule  if  any  period  of  inactivity — 
however  brief — could  transform  an 
account  to  dormant  status.  Still  others 
raised  concerns  whether  the  act.  which 
requires  that  interest  be  paid  on  the  full 
amount  of  principal  in  the  account  each 
day.  permitted  such  an  interpretation. 
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(12  U.S.C  43p6(a].)  Based  on  the 
comments  received  and  further  analysis, 
the  Board  bekeves  that  account 
inactivity  does  not  affect  an  institution's 
duty  to  pay  iiterest.  (See  comment  7(c)- 
3,  which  proTides  that  institutions  must 
accrue  interest  on  funds  until  the  funds 
are  withdrawn  from  the  account.)  The 
Board  believes  this  position — reflected 
in  comment  7(a)(l)-6 — is  consistent 
with  the  purjioses  of  the  act  and  the  rule 
that  interest  must  be  calculated  for 
funds  in  accounts  meeting  minimum 
balance  requirements  for  as  long  as 
funds  remain  in  the  account. 

{a)(2)  Determ  nation  of  Minimum 
Balance  to  Earn  Interest 

Comment  3(a)(2)-6  clarifies 
limitations  ot  minimum  balance 
requirements  to  earn  interest  for  club 
accounts — such  as  "holiday"  or 
"vacation"  c:  ub.  The  rule  does  not 
apply  to  a  civ  b  account's  minimum 
balance  requ:  rements  for  earning 
bonuses. 

(b)  Compoun  ding  and  Crediting  Policies 

'(b)-3  has  been  revised  to 
circumstances  under 
institution  may  deem  an 
closfd,  and  whether  accrued 
interest  may  be  deemed 
ibject  to  state  or  other  law, 
any  limitations  therein). 
:'(b)-4,  dealing  with  the 
I  iccrued  but  uncredited 
dprmant  accounts,  has  been 
the  reasons  discussed  in 
l)-6  above. 
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Comment 
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Section  230.i  \— Advertising 

(a)  Misleadii  g  or  Inaccurate 

Advertiseme  Its 

Comment  i  l(a)-2  would  have  required 
institutions  vising  indoor  signs 
advertising  APYs  for  tiered-rate 
accovmts  to  iate  both  the  lower  and 
higher  dollaii  amount  for  the  tier 
corresponding  to  the  advertised  APY. 
Many  commf  nters  believed  stating  both 
dollar  amovults  is  vinnecessary.  The 
Board  concu  "s.  Thus,  the  comment 
provides  tha  a  sign  is  not  misleading  or 
inaccurate  if  it  states  the  lower  dollar 
amount  of  the  tier  corresponding  to  the 
advertised  ai  inual  percentage  yield. 

Institution  i  cannot  advertise  accounts 
as  "free"  or '  no  cost"  (or  terms  of 
similar  mear  ing)  if  maintenance  and 
activity  fees  an  be  imposed.  Comments 
8(a)-3  and  8(  i)-4  address  the  scope  of 
"maintenanc  e  and  activity"  fees  and 
addresses  advertisements  for  "free" 
accounts  wit  i  optional  electronic 
services.  Coi  smenters  were  divided  on 
whether  fees  for  electronic  services  such 
as  A  FM  acc(  ss  should  preclude 


institutions  from  advertising  accovmts  as 
free.  Based  on  the  comments  received 
and  further  analysis,  the  Board  believes 
that  ATM  services  are  not  different  from 
other  optional  services  such  as  home 
banking. 

The  Board  believes  that  because  ATM 
access  is  provided  only  upon  a 
consumer's  request  and  consumers 
receive  information — including  the  cost 
of  ATM  access— before  obtaining  the 
service,  the  imposition  of  fees  for  ATM 
access  (including  annual  fees)  does  not 
preclude  institutions  from  advertising 
accounts  as  free  or  no-cost. 

The  Board  received  niunerous 
comments  on  its  proposal  to  consider 
the  term  "fees  waived"  as  similar  to  the 
terms  "free"  or  "no  cost."  Many 
commenters  opposed  the  proposed 
comment.  They  stated  that  the  term 
"fees  waived"  necessarily  implies  the 
existence  of  charges,  and  thus  is . 
distinguishable  from  the  terms  "free"  or 
"no  cost."  These  commenters  believed 
consvmiers  would  be  vmnecessariiy 
disadvantaged  if  advertising  fee  waivers 
were  restricted  as  proposed.  Others 
believed  most  consiuners  wovdd  not 
distinguish  between  the  terms  and  that 
advertising  accovmts  with  "waived  fees" 
raised  the  concerns  the  Congress  had  in 
mind  when  prohibiting  the 
advertisement  of  accovmts  as  free  or  no- 
cost  or  "words  of  similar  meaning."  The 
Board  believes  that  "fees  waived"  is  a 
term  similar  to  "free"  or  "no  cost;"  thus, 
the  commentary  (now  8(a)-5)  has  been 
retained  as  proposed. 

Comment  8(a)-6  has  been  modified  for 
clarity. 

(b)  Permissible  Rates 

Comment  8(b)-3  provides  guidance  on 
advertising  accovmts  for  which 
institutions  offer  a  number  of  versions 
(CDs,  for  example).  The  Board  has 
revised  the  comment  for  clarity  without 
any  intended  change  in  meaning. 

(c)  When  Additional  Disclosures  Are 
Reqviired 

The  regulation  requires  institutions  to 
disclose  additional  information  when 
the  APY  is  advertised.  Comment  8(c)- 1 
provides  examples  of  account 
descriptions  that  do  not  trigger  the 
additional  disclosures. 

The  Board  has  eliminated  the 
reference  to  a  bonus  of  1%  over  an 
institution's  current  rate  for  one-year 
certificates  of  deposit  as  an  example  of 
a  trigger  term.  Based  on  comments 
received  and  upon  further  analysis,  the 
Board  believes  a  reference  to  an 
institution's  own  rates  (to  which  a 
"bonus"  rate  or  margin  will  be  applied) 
is  not  a  trigger  terra  if  those  rates  are  not 
readily  determinable  from  the 


advertisement  itself.  This  position  is 
consistent  with  the  rules  regarding 
trigger  terms  in  advertisements  under 
the  Board's  Regulation  Z  (12  CFR  part 
226). 

(c)(2)  Time  Annual  Percentage  Yield  Is 
Offered 

Comment  8(c)(2)-2  has  been  added  in 
response  to  commenters'  requests.  It 
specifies  that  an  advertisement  may 
refer  to  the  APY  as  being  accurate  as  of 
the  date  of  publication,  if  the  date  is  on 
the  publication  itself. 

Appendix  A— Annual  Percentage  Yield 
Calculation 

Part  n.  Annual  Percentage  Yield  Earned 
for  Periodic  Statements 

Comment  app.  A.II.A.-l  provides 
guidance  about  the  treatment  of  accrued 
but  uncredited  interest  in  the  balances 
used  to  calculate  the  APYE.  The  Board 
believes  an  inaccvu^te  APYE  would 
resvdt  if  institutions  include  accrued 
Interest  in  the  balance  figvue  when 
statements  are  sent  less  frequently  than 
interest  is  credited.  But  when  periodic 
statements  are  issued  more  frequently 
than  interest  is  credited,  accrued 
interest  must  be  included  in  the  balance 
figure  for  APYE  computation  purposes. 

B.  Special  Formula  for  Use  Where 
Periodic  Statements  Are  Sent  More 
Often  Than  the  Period  for  Which 
Interest  Is  Compounded    • 

Comment  app.  A.II.B.-l  has  been 
adopted  as  proposed.  Institutions  may 
use  the  special  formula  to  calculate  an 
APYE  on  a  quarterly  statement  whether 
or  not  a  monthly  statement  is  triggered 
by  Regulation  E  dvuing  the  quarter. 
Commenters  supported  this  rule  as 
significantly  reducing  compliance 
bvndens  for  institutions. 

Comment  app.  A.II.B.-2  clarifies  that 
the  special  formula  reqviires  institutions 
to  use  the  actual  number  of  days  in  the 
compoimding  period  in  calculating  the 
APYE.  The  Board  believes  using  the 
actual  nvunber  of  days  in  a 
compounding  period  is  necessary  to 
produce  an  accvu'ate  APYE  for  a  specific 
consumer's  accovmt. 

Appendix  B— Model  Clauses  and 
Sample  Forms 

Proposed  comments  app.  B-6,  B-4-1 
and  B-9-1  have  been  deleted  as 
unnecessary. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  banking. 
Consumer  protection.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements.  Truth  in  savings. 


For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  230  as  follows: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DD) 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4301,  et  seq. 

2.  Part  230  is  amended  by  adding  a 
new  Supplement  I  at  the  end  of  the 
appendices  to  the  Part  to  road  as 
follows: 

Supplement  I  to  Part  230— Official  Staff 
Interpretations 

Introduction 

1.  Official  status.  This  conunentary  is  the 
means  by  which  the  Division  of  Consumer 
and  Community  Affairs  of  the  Federal 
Reserve  Board  issues  official  staff 
interpretaUons  of  Regulation  DD.  Good  failh 
compliance  with  this  commentary  affords 
protection  from  liability  vmder  section  271(0 
of  the  Truth  in  Savings  Act 

Section  230.1— Authority,  purpose. 
coverage,  and  effect  on  state  laws. 

(c)  Coverage 

1.  Foreign  applicability.  Regulation  DD 
applies  to  all  depository  institutions,  except 
credit  unions,  thai  offer  deposit  accounts  to 
residehiB  (including  resident  aliens)  of  any 
state  as  defined  in  §230.2(r).  Accounts  held 
in  an  institution  located  in  a  state  are 
covered,  even  if  funds  an  transferred 
periodically  to  a  location  outside  the  United 
.States.  Accounts  held  in  an  institution 
located  outside  the  United  States  are  not 
toverwd.  even  if  held  by  a  U.S.  resident. 

2.  Persons  who  advertise  arcounts.  Persons 
who  advertise  accounts  are  subject  to  the 
advertising  rules.  For  example,  if  a  deposit 
broker  places  an  advertisement  offering 
consumers  an  interest  in  an  account  at  a 
depository  institution,  the  advertising  rules 
apply  to  the  advertisement,  whether  the 
account  is  to  be  held  by  the  broker  or  directly 
by  the  consumer. 

Section  230.2— Definitions. 
(o)  Account 

1 .  Covered  accounts.  Examples  of  accounts 
subject  to  the  regulation  are: 

i.  Interest-bearing  and  noninterest-liearing 

accounts 
li.  Deposit  accounts  opened  as  a  condition  of 

obtaining  a  credit  card 
iii.  Accounts  denominated  in  a  foreign 

currency 
iv.  Individual  retirement  accounts  (IRAs)  and 

simplified  employee  pension  (SEP) 

accounts 
v.  Payable  on  death  (POD)  or  "ToMen  trust" 

accounts 

2.  Other  accouiOs.  Examples  of  accounts 
not  subject  to  the  regulation  are: 

i.  Mortgage  escrow  accounu  iot  collecting 
taxes  and  property  insurance  premiums 

ii.  Accounu  eatablisbed  to  make  periodic 
disbursements  on  construction  kiaDS 

\ 


iii.  Trust  accounts  opened  by  a  trustee 
pvirsuant  to  a  ftmnal  written  trust 
agreement  (not  merely  declaratioiks  oi 
trust  on  a  signature  card  such  as  a 
"Totten  trust,"  or  an  IRA  and  SEP 
account) 

iv.  Accounts  opened  by  an  executor  in  the 
name  of  a  decedent's  estate 
3.  Other  investments.  The  term  "account" 

does  not  apply  to  all  products  of  a  depository 

institution.  Examples  of  products  not  covered 

are: 

.  i.  Government  securities 

ii.  Mutual  funds 
.  iii.  Annuities 
iv.  Securities  or  obligations  of  a  depasitory 

institution 
V.  Contractual  arrangements  such  as 
repurchase  agreements,  inierest  rate 
swaps,  and  bankers  acceptauces 
lb)  Advertisement 

1.  Covered  messages.  Advertisements 
include  commercial  inessages  in  visual,  oral, 
or  print  media  that  invite,  offer,  or  otherwise 
announce  generally  to  prospecUve  customers 
the  availability  of  consumer  accounts — surJi 
as: 

i.  Telephone  solicitations 

ii.  Messages  on  automated  teller  machine 
(ATM)  scTeens 

iii.  Messages  on  a  computer  screen  in  an 
institution's  lobby  (including  any 
printout)  other  than  a  screen  viewed 
solely  by  the  institution's  employee 

iv.  Messages  in  a  newspaper,  magazine,  or 
promotional  flyer  or  on  radio 

V.  Messages  that  are  provided  along  with 
information  about  the  consumer's 
existing  account  and  that  promote 
another  account  at  the  institution 

2.  Other  messages.  Examples  of  messages 
that  are  not  advertisements  are: 

i.  Rate  sheets  in  a  newspaper,  periodical,  or 
trade  journal  (unless  the  depository 
institution,  or  a  deposit  broker  offering 
accounts  at  the  institution,  [>ays  a  fee  for 
or  otherwise  controls  publication) 

ii.  In-person  discussions  with  consiuners 
about  the  terms  for  a  specific  account 

iii.  Information  given  to  consumers  about 
existing  accounts,  such  as  current  rates 
recorded  on  a  voice  response  machine  or 
notices  for  automatically  renewable  time 
accounts  sent  before  renewal 

(f)  Bonus 

1.  Examples.  Bonuses  include  items  of 
value,  other  than  interest,  offiBred  as 
incentives  to  consumers,  such  as  an  offer  to 
pay  the  final  installment  deposit  for  a 
holiday  club  account.  Items  that  are  not  a 
bonus  include  discount  coupons  for  goods  or 
services  at  restaurants  or  stores. 

2.  De  minimis  rule.  Items  with  a  de 
minimis  value  of  $10  or  less  are  not  bonuses. 
Institutions  may  rely  on  the  valuation 
standard  used  by  the  Internal  Revenue 
Service  to  determine  if  the  value  of  the  item 
is  de  minimis.  Examples  of  items  of  de 
minimis  vahie  are: 

i.  Disability  insurance  premiums  valued  at  an 

amount  of  SlO  or  less  per  year 
ii.  Coffee  mugs,  T-shirto  or  other  mercfaaodise 

with  a  market  value  of  SlO  or  less 


3-  Aggrtrgation.  In  determining  if  an  item 
valued  at  SlO  or  less  is  a  bonus,  institutions 
must  aggregate  per  account  per  calendar  year 
items  that  may  be  given  to  consumers.  In 
making  this  determination,  institutions 
aggregate  per  account  only  the  roaricet  value 
of  items  that  may  be  given  for  a  speciHc 
promotion.  To  illustrate,  as,<n)me  an 
institution  offers  in  January  to  give 
consumers  an  item  valued  at  $7  for  e.Tch 
calendar  quarter  during  the  year  that  the 
average  arrount  balance  in  a  negotiable  order 
of  withdrawal  fNOW)  account  exceeds 
$10,000.  The  bonus  rules  are  triggered,  since 
consumers  are  eligible  under  the  promotion 
to  receive  up  to  $28  during  the  year. 
However,  the  bonus  rules  are  not  triggered  if 
an  item  valued  at  57  is  offered  to  consumers 
opening  a  NOW  account  during  the  month  of 
January,  even  though  in  November  the 
institution  introduces  a  new  promotion  that 
includes,  for  example,  an  offer  to  existing 
NOW  account  holders  for  an  item  valued  at 
$8  for  maintaining  an  average  balance  of 
$5,000  for  the  month. 

4.  Waivvr  or  reduction  of  a  fee  or 
absorption  of  expenses.  Bonuses  do  not 
include  value  that  consumers  receive  through 
the  waiver  or  redviction  of  fees  {even  if  the 
fees  waived  exceed  $10)  for  banking-related 
services  such  as  the  following: 

i.  A  safe  deposit  box  rental  fee  for  consumers 

who  open  a  new  account 
ii.  Fees  for  travelers  checks  ibr  account 

holders 
iii.  Discounts  on  interest  rates  charged  for 

loans  at  the  institution 
Ih)  Consumer 

1.  Professional  capacity.  Examples  ol 
accounts  held  by  a  natural  person  in  a 
professional  capacity  for  another  are 
attorney-client  trust  accounts  and  landlord- 
tenant  security  accounts. 

2.  Other  accounts.  Accounts  not  held  in  a 
(vofessional  capacity  include  accounts  held 
by  an  individual  for  a  child  under  the 
IJniform  Gifts  to  Minors  Act. 

3.  Sole  proprietors.  Accounts  held  by 
individuals  as  sole  proprietors  are  not 
covered. 

4.  Retirement  plans.  IRAs  and  SEP 
accounts  are  consumer  accounts  to  the  extent 
that  funds  are  invested  in  covered  accounts. 
But  Keogb  accounts  are  not  subject  to  the 
regulation. 

5.  Unincorporated  associations.  An 
institution  may  rely  on  the  declaration  of  the 
person  representing  an  uninrorpmraled 
ass(x:iation  as  to  whether  the  account  is  held 
for  a  business  or  nonbusiness  purpose. 

Ij)  Depository  institution  and  institution 

1.  Foreign  institutions.  Branches  of  fweign 
institutions  located  in  the  United  State?  are 
subject  to  the  regulation  if  they  offer  deposit 
accounts  to  consunfiers.  Edge  Act  and 
Agreement  corporations,  and  agencies  of 
foreign  institutions,  are  not  depository 
institutions  for  purposes  of  this  regulation. 

(k)  Deposit  broker 

1.  General.  A  deposit  broker  is  a  person 
who  is  in  the  business  of  placii>g  or 
fecilitating  the  placement  of  deposits  in  an 
institution,  as  defined  by  the  Federal  Depocit 
Insurance  Act  (12  VSX:.  29(g)). 

In)  Interest 
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iii.  In  combination  with  disclosures  for  other 

types  of  accounts,  as  long  as  it  is  ctear 

to  consumers  which  disclosures  apply  to 

their  account 
iv.  On  more  than  one  page  and  on  the  front 

and  reverse  sides 
v.  By  using  inserts  to  a  document  or  filling 

in  blanks 
vi.  On  more  than  one  document,  as  long  as 

the  documents  are  provided  at  the  sam.e 

time 
2.  Consistent  terminology.  Institutions 
must  use  consistent  terminology  to  describe 
terms  or  features  required  to  be  disclosed. 
For  example,  if  an  institution  describes  a 
monthly  fee  (regardless  of  account  activity) 
as  a  "monthly  service  fee"  in  account- 
opening  disclosures,  the  periodic  statement 
and  change-in-term  notices  must  use  the 
same  terminology  so  that  consumers  can 
readily  identity  the  fee. 

(b)  General 

1.  Specificity  of  legal  obligation. 
Institutions  may  refer  to  the  calendar  month 
or  to  roughly  equivalent  intervals  during  a 
calendar  year  as  a  "month." 

(c)  Relation  to  Regulation  E 

1.  General  rule.  Compliance  with 

Regulation  E  (12  CFR  part  205)  is  deemed  to 

satisfy  the  disclosure  requirements  of  this 

regulation,  such  as  when: 

I.  An  institution  changes  a  term  that  triggers 
a  notice  under  Regulation  E.  and  uses  the 
timing  and  disclosure  rules  of  Regulation 
E  for  sending  change-in-term  notices 

ii.  Consumers  add  an  ATM  access  feature  to 
an  account,  and  the  institution  provides 
disclosures  pursuant  to  Regulation  E. 
including  disclosure  of  fees  (See  1 2  CFR 
§205.7.) 

iii.  .^n  institution  complying  ivith  the  timir.g 
rules  of  Regulation  E  discloses  at  the 
same  time  fees  for  electronic  services 
(such  as  for  balance  inquiry  fees  at 
.\T.Ms)  required  to  be  disclosed  by  this 
regulation  but  not  by  Regulation  E 

iv.  An  institution  relies  on  Regulation  E's 
rules  regarding  disclosure  of  limitations 
on  the  frequency  and  amount  of 
electronic  fund  transfers,  including 
security-related  exceptions.  But  any 
limitations  on  "intra-institutional 
transfers"  to  or  from  the  consumer's- 
other  accounts  during  a  given  time 
period  must  be  disclosed,  even  though 
intra-institutional  transfers  are  exempt 
from  Regulation  E. 
{el  Oral  response  to  inquiries 

1.  Application  of  rule.  Institutions  are  not 
required  to  provide  rate  information  orally. 

2.  Relation  to  advertising.  The  advertising 
rules  do  not  cover  an  oral  response  to  a 
question  about  rates. 

3.  E.Kisting  accounts.  This  paragraph  does 
not  apply  to  oral  responses  about  rate 
information  for  existing  accounts.  For 
example,  if  a  consumer  holding  a  one-year 
certificate  of  deposit  (CD)  requests  interest 
rate  information  about  the  CD  during  the 
term,  the  institution  need  not  disclose  the 
annual  percentage  yield. 

Ifl  Rounding  and  accuracy  rules  for  rates 
and  yields 

lf)(l)  Roundmg 

1.  Permissible  rounding.  Examples  of 
permissible  rounding  are  an  annual 


percentage  yield  calculated  to  be  5.644%. 
rounded  down  and  disclosed  as  5.64%: 
5.645%  rounded  up  and  disclosed  as  5.65%. 

IP(2)  Accuracy 

1.  y^nni;a/  percentage  yield  and  annual 
percentage  yield  earned.  The  tolerance  for 
annual  percentage  yield  and  annual 
percentage  yield  earned  calculations  is 
designed  to  accommodate  inadvertent  errors. 
Institutions  may  not  purposely  incorporate 
the  tolerance  into  their  calculation  of  yields. 

Section  230.4    Account  disclosures. 

(al  Delivery-  of  account  disclosures 
(al(l I  Account  opening 

1.  Sew  accounts.  New  account  disclosures 
must  be  provided  when: 

i.  A  time  account  that  does  not  automatically 
rollover  is  renewed  by  a  consumer 

ii.  A  consumer  changes  a  term  for  a 

-  renewable  time  account  (see  §  230.5(b)- 
5  regarding  disclosure  alternatives) 

iii.  An  institution  transfers  funds  from  ati 
account  to  open  a  new  account  not  at  the 
consumer's  request,  unless  the 
institution  previously  gave  account 
disclosures  and  any  change-in-term 
notices  for  the  new  account 

iv.  An  institution  accepts  a  deposit  from  a 
consumer  to  an  account  that  the 
institution  had  deemed  closed  for  the 
purpose  of  treating  accrued  but 
uncredited  interest  as  forfeited  interest ' 
(see§230.7(bl-3) 

2.  Acquired  accounts.  New  account 
disclosures  need  not  be  given  when  an 
institution  acquires  an  account  through  an  • 
acquisition  of  or  merger  with  another 
institution  (but  see  §  230  5(a)  regarding 
advance  notice  requirements  if  terms  are 
changed). 

(all  2)  Requests 
la)i2)til 

1.  Inquiries  versus  requests.  A  response  to 
an  oral  i.iquiry-  (by  telephone  or  in  person) 
about  rates  and  yields  or  fees  does  not  trigger 
the  duty  to  provide  accou.il  disclosures  But 
when  consumers  ask  for  written  information 
about  an  account  (whether  by  telephone,  in 
person,  or  by  other  nfieans),  the  institution 
must  provide  disclosures  unless  the  account 
is  no  longer  offered  to  the  public. 

2.  General  requests.  When  responding  to  a 
consumers  general  request  for  disclosures 
about  a  type  of  account  (a  NOW  account,  for 
example),  an  institution  that  offers  several 
variations  may  provide  disclosures  for  any 
one  of  them. 

3.  Timing  for  response.  Ten  business  days 
is  a  reasonable  time  for  responding  to 
requests  for  account  information  that 
consumers  do  not  make  in  person. 

,(al(2HiinA) 

1.  Recent  rates.  Institutions  comply  with 
this  paragraph  if  they  disclose  an  interest  rat.? 
and  annual  percentage  yield  accurate  within 
the  seven  calendar  days  preceding  the  date 
they  send  the  disclosures. 

laimaUB) 

I.  Term.  Describing  the  maturity  of  a  time 
account  as  "1  year"  or  "6  m.onths."  for 
example,  illustrates  a  statement  of  the 
maturity  of  a  time  account  as  a  term  rather 
than  a  date  ("January  10. 1995"). 

lb]  Content  of  account  disclosures 

(bHU  Rate  information 


lb)ll)(i)  Annual  percentage  yield  and 
interest  rate 

1.  Rate  disclosures.  In  addition  to  the 
interest  rate  and  annual  percentage  yield, 
institutions  may  disclose  a  periodic  rate 
corresponding  to  the  interest  rate.  No  other 
rate  or  yield  (such  as  "tax  effective  yield")  is 
permitted.  If  the  annual  percentage  yield  is 
the  same  as  the  interest  rate,  institutions  may 
disclose  a  single  figure  but  must  use  both 
terms. 

2.  Fixed-rate  accounts.  For  fixed-rate  time 
accounts  paying  the  opening  rate  until 
maturity,  institutions  may  disclose  the  period 
of  time  the  interest  rate  will  be  in  effect  by 
stating  the  maturity  date.  (See  Appendix  B. 

,  B-7 — Sample  Form.)  For  other  fixed-rate 
accounts,  institutions  may  use  a  date  ("This 
rate  will  be  in  eHiect  through  May  4, 1995") 
or  a  period  ("This  rate  will  be  in  effect  for 
at  least  30  days"). 

3.  Tiered-rate  accounts.  Each  interest  rate, 
along  with  the  corresponding  annual 
percentage  yield  for  each  specified  balance 
level  (or  range  of  annual  percentage  yields, 
if  appropr'ste),  must  be  disclosed  for  tiered- 
rate  accounts.  (See  Appendix  A,  Part  I, 
Paragraph  D.) 

4.  Stepped-rate  accounts.  A  single 
composite  annual  percentage  yield  must  be 
disclosed  for  stepped-rate  accounts.  (See 
Appendix  A,  Part  1,  Paragraph  B.)  The 
interest  rates  and  the  period  of  time  each  will 
be  in  effect  also  must  be  provided.  When  the 
initial  rate  offered  for  a  specified  time  on  a 
variable-rate  account  is  higher  or  lower  than 
the  rate  that  would  otherwise  be  paid  on  the 
account,  the  calculation  of  the  annual 
percentage  yield  must  be  made  as  if  for  a 
stepped-rate  account.  (See  Appendix  A,  Pari 
1,  Paragraph  C.) 

(b)(l)lii)  Variable  rates 

mnuiUB) 

1.  Determining  interest  rates.  To  disclose 
how  the  interest  rate  is  determined, 
institutions  must: 
i.  Identify  the  index  and  specific  margin,  if 

the  interest  rate  is  tied  to  an  index 
ii.  State  that  rate  changes  are  within  the 

institution's  discretion,  if  the  institution 
does  not  tie  changes  to  an  index 

IbHDliillC) 

1.  Frequency  of  rate  changes.  An 
institution  reserving  the  right  to  change  rates 
at  its  discretion  must  state  the  fact  that  rates 
may  change  at  any  time. 

MDliiHD) 

1.  Limitations.  A  fioor  or  ceiling  on  rates 
or  on  the  amount  the  rate  may  decrease  or 
increase  during  any  time  period  must  be 
disclosed.  Institutions  need  not  disclose  the 
absence  of  limitations  on  rate  changes. 

(bl(2)  Compounding  and  crediting 

lb)(2)lii)  Effect  of  closing  an  accoun  t 

1.  Deeming  an  account  closed.  An 
institution  may,  subject  to  state  or  other  law, 
provide  in  its  deposit  contracts  the  actions  by 
consumers  that  will  be  treated  as  closing  the 
account  and  that  will  result  in  the  forfeiture 
of  accrued  but  uncredited  interest.  An 
example  is  the  withdrawal  of  all  funds  bom 
the  account  prior  to  the  date  that  interest  is 
credited. 

(b)l3)  Balance  information 

lb)(3)(ii)  Balance  computation  method 

1.  Methods  and  periods.  Institutions  may 
use  different  methods  or  periods  to  calculate 


minimum  balances  for  purposes  of  imposing 
a  fee  (the  daily  balance  for  a  calendar  month, 
for  example)  and  accruing  interest  (the 
average  daily  balance  for  a  statement  period, 
for  example).  Each  method  and 
corresponding  period  must  be  disclosed. 
(b)(3)(iiij  When  interest  begins  to  accrue 
1.  Additional  information.  Institutions  may 
disclose  additional  information  such  as  the 
time  of  day  after  which  deposits  are  treated 
as  having  been  received  the  following 
business  day,  and  may  use  additional 
descriptive  terms  such  as  "ledger"  or 
"jcollected"  balances  to  disclose  when 
interest  begins  to  accrue. 
(b)l4)  Fees 

1.  Covered  fees.  The  following  are  types  of 
fees  that  must  be  disclosed: 

i.  Maintenance  fees,  such  as  monthly  service 
fees 

ii.  Fees  to  open  or  to  close  an  account 

iii.  Fees  related  to  deposits  or  withdrawals, 
such  as  fees  for  use  of  the  institution's 
ATMs 

iv.  Fees  for  special  services,  such  as  stop- 
payment  fees,  fees  for  balance  inquiries 
or  verification  of  deposits,  fees 
associated  with  checks  returned  unpaid, 
and  fees  for  regularly  sending  to 
consumers  checks  that  otherwise  would 
be  held  by  the  institution 

2.  Other  fees.  Institutions  need  not  disclose 
fees  such  as  the  following: 

i.  Fees  for  services  ofiiered  to  account  and 
nonaccount  holders  alike,  such  as 
travelers  checks  and  wire  transfers  (even 
if  different  amounts  are  charged  to 
account  and  nonaccount  holders) 

ii  Incidenta)  fees,  such  as  fees  associated 
with  state  escheat  laws,  gamishmeht  or 
attorneys  fees,  and  fees  for  photocopying 

3.  Amount  of  fees.  Institutions  must  state 
the  amount  and  conditions  under  which  a  fee 
may  be  imposed.  Naming  and  describing  the 
fee  (such  as  "S4.00  monthly  service  fee")  will 
typically  satisfy  these  requirements. 

4.  Tied-accounts.  Institutions  must  state  if 
fees  that  may  be  assessed  against  an  account 
are  tied  to  other  accounts  at  the  institution. 
For  example,  if  an  institlition  ties  the  fees 
payable  on  a  NOW  account  to  balances  held 
in  the  NOW  account  and  a  savings  account, 
the  NOW  account  disclosures  must  state  that 
fact  and  explain  how  the  fee  is  determined. 

Ih)(5)  Transaction  limitations 

1.  General  rule.  Examples  of  limitations  on 
the  number  or  dollar  amount  of  deposits  or 
withdrawals  that  institutions  must  disclose 
are: 

i.  Limits  on  the  numl>er  of  checks  that  may 
be  written  on  an  account  within  a  given 
time  period 

ii.  Limits  on  withdrawals  or  deposits  during 
the  term  of  a  time  account 

iii.  Limitations  required  by  Regulation  D  on 
the  number  of  withdrawals  permitted 
from  money  market  deposit  accounts  by 
check  to  third  parties  each  month. 
Institutions  need  not  disclose 
reservations  of  right  to  require  notices  for 
withdrawals  from  accounts  required  by 
federal  or  state  law. 

(b)(6)  Features  of  time  accounts 
(b)(6)(i)  Time  requirements 


1.  "Callable"  time  accounts.  In  addition  to 
the  matiirity  date,  an  institution  must  state 
the  date  or  the  circumstances  under  which  il 
may  redeem  a  time  account  atthe 
institution's  option  (a  "callable"  time 
account). 

(b)(6)(ii)  Early  withdrawal  penalties 

1.  General.  The  term  "penalty"  may  but 
need  not  be  used  to  describe  the  loss  of 
interest  that  consumers  may  incur  for  early 
withdrawal  of  funds  from  time  accounts. 

2.  Examples.  Examples  of  early  withdrawal 
penalties  are: 

i.  Monetary  penalties,  such  as  "SlO.OO"  or 
"seven  days'  interest  plus  accrued  but 
uncredited  interest" 

ii.  Adverse  changes  to  terms  such  as  a 
lowering  of  the  interest  rate,  annual 
percentage  yield,  or  compounding 
frequency  for  funds  remaining  on 
deposit 

iii.  Reclamation  of  bonuses 

3.  Relation  to  rules  for  IRAs  or  similar 
plans.  Penalties  imposed  by  the  Internal 
Revenue  Code  for  certain  withdrawals  from 
IRAs  or  similar  pension  or  savings  plans  are 
not  early  withdrawal  penalties  for  purposes 
of  this  regulation. 

4.  Disclosing  penalties.  Penalties  may  be 
stated  in  months,  whether  institutions  assess 
the  penalty  using  the  actual  number  of  days 
during  the  period  or  using  another  method 
such  as  a  number  of  days  that  occurs  in  any 
actual  sequence  of  the  total  calendar  months 
involved.  For  example,  stating  "one  month's 
interest"  is  permissible,  whether  the 
institution  assesses  30  days'  interest  during 
the  month  of  April,  or  selects  a  time  period 
between  28  and  31  days  for  calculating  the 
interest  for  all  early  withdrawals  regardless 
of  when  the  penalty  is  assessed. 

(b)(6)liv)  Renewal  policies 

1.  Rollover  time  accounts.  Institutions 
offering  a  grace  period  on  time  accounts  that 
automatically  renew  need  not  state  whether 
interest  will  be  paid  if  the  funds  are 
withdrawn  during  the  grace  period. 

2.  Nonrollover  time  accounts.  Institutions 
paying  interest  on  funds  following  the 
maturity  of  time  accounts  that  do  not  renew 
automatically  need  not  stale  the  rate  (or 
annual  percentage  yield)  that  may  be  paid. 
(See  Appendix  B.  Model  Clause  B- 
l(h)(iv){2).) 

Section  230.5    Subsequent  disclosures. 

(a)  Change  in  terms 

(a)ll)  Advance  notice  required 

1.  Form  of  notice.  Institutions  may  provide 
a  change-in-term  notice  on  or  with  a  periodic 
statement  or  in  another  mailing.  If  afi 
institution  provides  notice  through  revised 
account  disclosures,  the  changed  term  must 
be  highlighted  in  some  manner.  For  example,' 
institutions  may  note  that  a  particular  fee  has 
been  changed  (also  specifying  the  new 
amount)  or  use  an  accompanying  letter  that 
refers  to  the  changed  terra. 

2.  Effective  date.  An  example  of  language 
for  disclosing  the  effective  date  of  a  change 
is  "As  of  November  21,  1994.  " 

3.  Terms  that  change  upon  the  ocrunvnctf 
of  an  event.  An  institution  offering  terms  that 
will  automatically  change  upon  the 
occurrence  of  a  stated  event  need  not  send 
an  advance  notice  of  the  change  provided  the 
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if  a  rollover  time  account  is  subsequently 
renewed: 

i.  If  the  change  is  initiated  by  the  iostitiition. 
the  disclosure  requirements  of  this 
paragraph  apply.  (Paragraph  230.5(a] 
applies  if  the  change  becomea  effective 
prior  to  the  maturity  of  the  existing  time 
account.) 
ii.  If  the  change  is  initiated  by  the  consumer, 
the  account  opening  disclosure 
requirements  of  §  230.4(b)  apply.  (If  the 
notice  required  by  this  paragraph  has 
been  provided,  institutions  may  give 
new  account  disclosures  or  disclosures 
highlighting  only  the  new  term.) 
6.  Example.  If  a  consumer  receives  a 
prematurity  notice  on  a  one- year  time 
account  and  requests  a  rollover  to  a  six- 
month  account,  the  institution  must  provide 
either  account  opening  disclosures  including 
the  new  maturity  date  or,  if  ail  other  terms 
previously  disclosed  in  the  prematurity 
notice  remain  the  same,  only  the  new 
maturity  date. 
(b)(ll  Maturities  of  longer  than  one  year 
1.  Highlighting  changed  terms.  Institutions 
need  not  highlight  terms  that  changed  since 
the  last  account  disclosures  were  provided. 
Id  Notice  for  time  accounts  one  month  or 
less  that  renew  automatically 

1.  Providing  disclosures  within  a 
reasonable  time.  Generally.  10  calendar  days 
after  an  account  renews  is  a  reasonable  time 
for  providing  disclosures.  For  time  accounts 
shorter  than  10  days,  disclosures  should  be 
given  prior  to  the  next  renewal  date.  For 
example,  if  a  time  account  automatically 
renews  every  seven  days,  disclosures  about 
an  account  that  renews  on  Wednesday, 
December  7. 1994.  should  be  given  prior  to 
Wednesday,  December  14. 

(d)  Notice  before  maturity  for  time 
accounts  longer  than  one  year  that  do  not 
renew  automatically 

1.  Subsequent  account.  When  funds  are 
transferred  following  maturity  of  a 
nonrollover  time  account,  institutions  need 
not  provide  account  disclosures  unless  a  new 
account  is  established. 

Section  230.6    Periodic  statement 
disclosures. 

(a]  General  rule 

1.  General.  Institutions  are  not  required  to 
provide  periodic  statements.  If  they  do 
provide  statements,  disclosures  need  only  be 
furnished  to  the  extent  applicable.  For 
example,  if  no  interest  is  earned  for  a 
statement  period,  institutions  need  not  state 
that  fact.  Or.  institutions  may  disclose  "SO" 
interest  earned  and  "0%"  annual  percentage 
yield  earned. 

2.  Regulation  E  interim  statements.  When 
an  institution  provides  regular  quarterly 
statements,  and  in  addition  provides  a 
monthly  interim  statement  to  comply  with 
Regulation  E.  the  interim  statement  need  not 
comply  with  this  section  unless  it  states 
interest  or  rate  information.  (See  12  CFR 

§  205.9(b).) 

3.  Combined  statements.  Institutions  may 
provide  information  about  an  account  (such 
as  an  MMDA)  on  the  periodic  statement  for 
another  account  (such  as  a  NOW  account) 


without  triggering  the  disclosures  required  by 

this  section,  as  long  as: 

i.  The  information  is  limited  to  the  account 

number,  the  type  of  account,  or  balance 

information,  and 
ii.  The  institution  also  provides  a  periodic 

statement  complying  with  this  section 

for  each  account 
4.  Other  information.  Additional 
infonnation  that  may  be  given  on  or  with  a 
periodic  statement  includes: 

i.  Interest  rates  and  corresponding  periodic 

rates  applied  to  balances  during  the 

statement  period 
ii.  The  dollar  amount  of  interest  earned  ycar- 

to-date_ 
iii.  Bonuses  paid  (or  any  de  minimis 

consideration  of  $10  or  less) 
iv.  Fees  for  products  such  as  safe  deposit 

boxes 
(a)lt)  Annual  percentage  yield  earned 
1.  Ledger  and  collected  balances. 
Institutions  that  accrue  interest  using  the 
collected  balance  method  may  use  either  the 
ledger  or  the  collected  balance  in 
determining  the  annual  percentage  yield 
earned. 
(a)(2)  Amount  of  interest 

1.  Accrued  interest  Institutions  must  state 
the  amount  of  interest  that  accrued  during 
the  statement  period,  even  if  it  was  not 
credited. 

2.  Terminology.  In  disclosing  interest 
earned  for  the  period,  institutions  must  use 
the  term  "interest"  or  terminology  such  as: 

i.  "Interest  paid,"  to  describe  interest  that  has 

been  credited 
ii.  "Interest  accrued"  or  "interest  earned."  to 

indicate  that  interest  is  not  yet  credited 

3.  Closed  accounts.  If  consumers  close  an 
account  between  crediting  periods  and 
forfeits  accrued  interest,  the  institution  may 
not  show  any  figures  for  interest  earned  or 
annual  percentage  yield  earned  for  the  period 
(other  than  zero,  at  the  institution's  option). 
(a)(3)  Fees  imposed 

1.  General.  Periodic  statements  must  state 
fees  disclosed  under  §  230.4(b)  that  were 
debited  to  the  account  during  the  statement 
period,  even  if  assessed  for  an  earlier  period. 

2.  Itemizing  fees  by  type.  In  itemizing  fees 
imposed  more  than  once  in  the  period, 
institutions  may  group  fees  if  they  are  the 
same  type.  But  the  description  must  make 
clear  that  the  dollar  figure  represents  more 
than  a  single  fee,  for  example,  "total  fees  for 
checks  WTitten  this  period."  Examples  of  fees 
that  may  not  be  grouped  together  are: 

i.  Monthly  maintenance  and  excess  activity 

fees 
ii.  "Transfer"  fees,  if  different  dollar  amounts 

are  imposed — such  as  $.50  for  deposits 

and  $1.00  for  withdrawals 
iii.  Fees  for  electronic  fund  transfers  and  fees 

for  other  services,  such  as  baFance 

inquiry  or  maintenance  fees 
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3.  Identifying  fees.  Statement  details  must 
enable  consumers  to  identify  the  specific  fee. 
For  example: 

i.  Institutions  may  use  a  code  to  identify  a 
particular  fee  if  the  code  is  explained  on 
the  periodic  statement  or  in  documents 
accompanying  the  statement. 

ii.  Institutions  using  debit  slips  may  disclose 
the  date  the  fee  was  debited  on  the 
periodic  statement  and  show  the  amount 
and  type  of  fee  on  the  dated  debit  slip. 

4.  Relation  to  Regulation  E.  Disclosure  of 
fees  in  compliance  with  Regulation  E 
complies  with  this  section  for  fees  related  to 
electronic  fund  transfers  (for  example, 
totaling  all  electronic  funds  transfer  fees  in 
a  single  figure). 

(a)(4)  Length  of  period 

1.  General.  Institutions  providing  the 
beginning  and  ending  dates  of  the  period 
must  make  clear  whether  both  dates  are 
included  in  the  period. 

2.  Opening  or  closing  an  account  mid- 
cycle.  If  an  account  is  opened  or  closed 
during  the  period  for  which  a  statement  is 
sent,  institutions  must  calculate  the  annual 
percentage  yield  earned  based  on  account 
balances  for  each  day  the  account  was  open. 
(b)  Special  rule  for  average  daily  balance 
method 

1 .  Monthly  statements  and  quarterly 
compounding.  This  rule  applies,  for  example, 
when  an  institution  calculates  interest  on  a 
quarterly  average  daily  balance  and  sends 
monthly  statements.  In  this  case,  the  first  two 
monthly  statements  would  omit  annual 
percentage  yield  earned  and  interest  earned 
figures;  the  third  monthly  statement  would 
reflect  the  interest  earned  and  the  annual 
percentage  yield  earned  for  the  entire  quarter. 

2.  Length  of  the  period.  Institutions  must 
disclose  the  length  of  both  the  interest 
calculation  period  and  the  statement  period. 
For  example,  a  statement  could  disclose  a 
statement  period  of  April  16  through  May  15 
and  further  state  that  "the  interest  earned  and 
the  annual  percentage  yield  earned  are  based 
on  your  average  daily  balance  for  the  period 
April  1  through  April  30." 

3.  Quarterly  statements  and  monthly 
compounding.  Institutions  that  use  the 
average  daily  balance  method  to  calculate 
interest  on  a  monthly  basis  and  that  send 
statements  on  a  quarterly  basis  may  disclose 
a  single  interest  (and  annual  percentage  yield 
earned)  figure.  Alternatively,  an  institution 
may  disclose  three  interest  and  three  annual 
percentage  yield  earned  figures,  one  for  each 
month  in  the  quarter,  as  long  as  the 
institution  states  the  number  of  days  (or 
beginning  and  ending  dates)  in  the  interest 
period  if  different  from  the  statement  period. 

Section  230.7    Payment  of  Interest. 

(a)(l}  Permissible  methods 
1.  Prohibited  calculation  methods. 
Calculation  methods  that  do  not  comply  with 
the  requirement  to  pay  interest  on  the  hill 


amount  of  principal  in  the  account  each  day 
include: 

i.  Paying  interest  on  the  balance  in  the 
account  at  the  end  of  the  period  (the 
"ending  balance"  method) 

ii.  Paying  interest  for  the  period  based  on  the 
lowest  balance  in  the  account  for  any 
day  in  that  period  (the  "low  balance" 
method) 

iii.  Paying  interest  on  a  percentage  of  the 
balance,  excluding  the  amount  set  aside 
for  reserve  requirements  (the  "investable 
balance"  method) 

2.  Use  of  365-day  basis.  Institutions  may 
apply  a  daily  periodic  rate  greater  than  1/365 
of  the  interest  rate — such  as  1/360  of  the 
interest  rate— as  long  as  it  is  applied  365  days 
a  year. 

3.  Periodic  interest  payments.  .\n 
institution  can  pay  interest  each  day  on  the 
account  and  still  make  uniform  interest 
payments.  For  example,  for  a  one-year 
certificate  of  deposit  an  institution  could 
make  monthly  interest  payments  equal  to  1/ 
12  of  the  amount  of  interest  that  will  be 
earned  for  a  365-day  period  (or  11  uniform 
monthly  payments— each  equal  to  roughly  1/ 
12  of  the  total  amount  of  interest — and  one 
payment  that  accounts  for  the  remainder  of 
the  total  amount  of  interest  earned  for  the 
period). 

4.  Leap  year.  Institutions  may  apply  a  daily 
rate  of  1/366  or  1/365  of  the  interest  rate  for  " 
366  days  in  a  leap  year,  if  the  account  will 
earn  interest  for  February  29. 

5.  Maturity  of  time  accounts.  Institutions 
are  not  required  to  pay  interest  after  time 
accounts  mature.  (See  12  CFR  part  217,  the 
Board's  Regulation  Q,  for  limitations  on 
duration  of  interest  payments.)  Examples 
include: 

i.  During  a  grace  period  offered  for  an 

automatically  renewable  time  account,  if 
consumers  decide  during  that  period  not 
to  renew  the  account 

ii  Following  the  maturity  of  nonrollover  time 
accounts 

iii.  When  the  maturity  date  falls  on  a  holiday, 
and  consumers  must  wait  until  the  next 
business  day  to  obtain  the  funds 

6.  Dormant  accounts.  Institutions  must  pay 
interest  on  funds  in  an  account,  even  if 
inactivity  or  the  infrequency  of  transactions 
would  permit  the  institution  to  consider  the 
account  to  be  "inactive"  or  "dormant"  (or 
similar  status)  as  defined  by  slate  or  other 
law  or  the  account  contract. 

(a It 2)  Determination  of  minimum  balance 
to  earn  interest 

1.  Daily  balance  accounts.  Institutions  that 
require  a  minimum  balance  may  choose  not 
to  pay  interest  for  days  when  the  balance 
drops  below  the  required  minimum,  if  they 
use  the  daily  balance  method  to  calculate 
interest. 

2.  Average  daily  balance  accounts. 
Institutions  that  require  a  minimum  balance 
may  choose  not  to  pay  interest  for  the  period 
in  which  the  balance  drops  below  the 
required  minimum,  if  they  use  the  average 
daily  balance  method  to  calculate  interest. 

3.  Beneficial  method.  Institutions  may  not 
require  that  consumers  maintain  both  a 
minimum  daily  balance  and  a  minimum 
average  daily  balance  to  earn  interest,  such 


as  by  requiring  consumers  to  maintain  a  S500 
daily  balance  and  a  prescribed  average  daily 
balance  (whether  higher  or  lower).  But  an 
institution  could  offer  a  minimum  balance  to 
earn  interest  that  includes  an  additional 
method  that  is  "unequivocally  beneficial"  to 
consumers  such  as  the  following:  An 
institution  using  the  daily  balance  method  to 
calculate  interest  and  requiring  a  $500 
minimum  daily  balance  could  offer  to  pay 
interest  on  the  account  for  those  days  the 
minimum  balance  is  not  met  as  long  as 
consumers  maintain  an  average  daily  balance 
throughout  the  month  of  S400. 

4.  Paying  on  full  balance.  Institutions  must 
pay  interest  on  the  full  balance  in  the 
account  that  meets  the  required  minimum 
balance.  For  example,  if  $300  is  the 
minimum  daily  balance  required  to  earn 
interest,  and  a  consumer  deposits  $500,  the 
institution  must  pay  the  stated  interest  rate 
on  the  full  $500  and  not  just  on  $200. 

5.  Negative  balances  prohibited. 
Institutions  must  treat  a  negative  accoun' 
balance  as  zero  to  determine: 

i.  The  daily  or  average  daily  balance  on 

which  interest  will  be  paid 
ii.  Whether  any  minimum  balance  to  earn 

interest  is  met 

6.  Club  accounts.  Institutions  offering  club 
accounts  (such  as  a  "holiday"  or  "vacation  " 
club)  cannot  impose  a  minimum  balance 
requirement  for  interest  based  on  the  total 
number  or  dollar  amount  of  payments 
required  under  the  club  plan.  For  example, 
if  a  plan  calls  for  $10  weekly  payments  for 
50  weeks,  the  institution  cannot  set  a  $500 
"minimum  balance"  and  then  pay  interest 
only  if  the  consumer  has  made  all  50 
payments. 

7.  Minimum  balances  not  affecting  interest 
Institutions  may  use  the  daily  balance, 
average  daily  balance,  or  any  other 
computation  method  to  calculate  minimum 
balance  requirements  not  involving  the 
payment  of  interest — such  as  to  compute  - 
minimum  balances  for  assessing  fees. 

(b)  Compounding  and  crediting  policies 

1.  General.  Institutions  choosing  to 
compound  interest  may  comf>ound  or  credit 
interest  annually,  semi-annually,  quarterly, 
monthly,  daily,  continuously,  or  on  any  other 
basis. 

2.  Withdrawals  prior  to  crediting  date.  If 
consumers  withdraw  funds  (without  closing 
the  account)  prior  to  a  scheduled  crediting 
date,  institutions  may  delay  paying  the 
accrued  interest  on  the  withdrawn  amount 
until  the  scheduled  crediting  date,  but  may 
not  avoid  paying  interest. 

3.  Closed  accounts.  Subject  to  state  or  other 
law,  an  institution  may  choose  not  to  pay 
accrued  interest  if  consumers  close  an 
account  prior  to  the  date  accrued  interest  is 
credited,  as  long  as  the  institution  has 
disclosed  that  fact. 

(c)  Date  interest  begins  to  accrue 

1.  Relation  to  Regulation  CC.  Institutions 
may  rely  on  the  Expedited  Funds  Availability 
Act  (EFAA)  and  Regulation  CC  (12  CFR  part ' 
229)  to  determine,  for  example,  when  a 
deposit  is  considered  made  for  purposes  of 
interest  accrual,  or  when  interest  need  not  be 
paid  on  funds  because  a  deposited  check  is 
later  returned  unpaid. 
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collected"  balance  method,  as 
liting  requirements  of  the 
12  CFR  229.14). 
of  principal.  Institutions 
interest  on  funds  until  the  funds 

from  the  account.  For 
c  leck  is  debited  to  an  account 
he  institution  must  accrue 
funds  through  Monday. 


'g 
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ssdi 
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Section  230.8 

(o)  Misleadi 
advertisementi 

1.  General. 
to  the  rule  agai 
advertisements . 
applicable  to 

2.  Indoor 
an  annual 
or  inaccurate 
i.  For  a  tiered- 

the  lower 
correspon 
percentage 
ii.  For  a  time 
term  requi 
annual 

3.  Fees  affec\ 
purposes  of 
can  be  advertis 
maintenance  a 
i.  Any  fee  ini 

requirement 

consumers 

transactio 

ii.  Transaction 
consumers 
imposed 

iii.  A  flat  fee. 

iv.  Fees  imposed 
transfer  ' 
per-transdft 
S.25  for  ea 
-check  or  ii 

4.  Other  fees 
maintenance 

i.  Fe*^s  not  rsqi 
§230.4(b)( 

ii.  Check  prin 

iii.  Balance  i 

iv.  Stop-pay 
with  checlts 

V.  Fees  assesse  I 

vi  Fees  for  ATM 
";er\ices  (s 
or  home  b 
to  obtain 

5.  Similar 
not  use  the  terfi 
maintenance  o 
because  it  is 
"no  cost." 

6.  Specific 
may  advertise 
feature  as  free 
service  or 
offering  an 
withdrawal 
long  as  the 
consumers  by 
free  and  that 
fee.  for  exam 


!Si  n 


I  ni) 
ipls) 


Advertising. 


or  inaccurate 


?  11  advertisements  are  subject 
i  ist  misleading  or  inaccurate 
even  though  the  disclosures 
v^ious  media  differ. 

An  indoor  sign  advertising 
percentage  yield  is  not  misleading 
V  hen: 

t  ite  account,  it  also  provides 
(  ollar  amount  of  the  tier 
(  ing  to  the  advertised  annual 

yield 
aicount,  it. also  provides  the 
'ed  to  obtain  the  advertised 
pel  centage  yield 

ing  "free"  accounts.  For 
determining  whether  an  account 
as  "free"  or  "no  cost," 
d  activity  fees  include: 

when  a  minimum  balance 
is  not  met,  or  when 
exceed  a  specified  number  of 
lis 

and  service  fees  that 
reasonably  expect  to  be 
a  regular  basis 

as  a  monthly  s>er\  ice  fe*" 
to  deposit,  withdraw,  or 
including  per-check  or 
ion  charges  (for  example, 
h  withdrawal,  whether  by 
person) 

Examples  of  fees  that  are  not 
activity  fees  include: 
ired  to  be  disclosed  under 
) 
fees 
fees 
t  fees  and  fees  associated  - 

returned  unpaid 

against  a  dormant  account 

or  eleclroniG  transfer 

h  as  preauihorized  transfers 
nking services)  not  required 

account 

An  advertisement  may 

■fees  waived"  if  a 
activity  fee  may  be  imposed 
ilar  to  the  terms  "free"  or 
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i'mi  n 
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account  .senw'cfs.  Institutions 
sfHJcific  account  service  or 
f  no  fee  is  impKj.'^ed  for  that 
feati  re.  For  example,  institutions 
account  that  is  free  of  deposit  or 
could  adx'ertise  that  fact,  as 
ad\^Ttis8ment  does  not  mislead 
mplying  that  the  account  is 
other  f^  (a  monthly  scr\ire 
may  be  charged. 


7.  Free  for  limited  time.  If  an  account  (or 
a  specific  account  service)  is  free  only  for  a 
limited  period  of  time — for  example,  for  one 
year  following  the  account  opening — the 
account  (or  service)  may  be  advertised  as  free 
if  the  time  period  is  also  stated. 

8.  Conditions  not  related  to  deposit 
accounts.  Institutions  may  advertise  accounts 
as  "free"  for  consumers  meeting  conditions 
not  related  to  deposit  accounts,  such  as  the 
consumer's  age.  For  example,  institutions 
may  advertise  a  NOW  account  as  "iree  for 
persons  over  65  years  old,"  even  though  a 
maintenance  or  activity  fee  is  assessed  on 
accounts  held  by  consumers  65  or  younger. 

(b)  Pennissible  rates 

1.  Ticred-rate  accounts.  An  advertisement 
for  a  tiered-mte  account  that  states  an  annual 
percentage  y>'  M  must  also  state  the  annual 
percentage  vi'-!d  for  each  tier,  along  with 
corresponding  minimum  balance 
requirements.  Any  interest  rates  stated  must 
appear  in  conjunction  with  the  applicable 
annual  percentage  yields  for  each  tier. 

2.  Stcpped-rate  accounts.  An 
adverti.sement  that  states  an  interest  rate  for 
a  stepped-rate  account  must  state  all  the 
interest  rates  and  the  time  period  that  each 
rate  is  in  effect. 

3.  Representative  examples.  An 
advertisement  that  states  an  annual 
percentage  yield  for  a  given  type  of  account 
(such  as  a  time  account  for  a  specified  term)  " 
need  not  state  the  annual  percentage  yield 
applicable  to  other  time  accounts  offered  by 
the  institution  or  indicate  that  other  maturity 
terms  are  available.  In  an  advertisement 
stating  that  rates  for  an  arxount  may  vary 
depending  on  the  amoimt  of  the  initial 
deposit  or  the  term  of  a  time  account, 
institutions  need  not  list  each  balance  le%'el 
and  term  offered.  Instead,  the  advertisement 
may: 

i  fVovide  a  representative  exarrvple  of  the 
annual  percentage  yields  offered,  clearly 
described  as  such.  For  example,  if  an 
institution  offers  a  S25  bonus  on  all  time 
accoimts  and  the  annual  percentage 
yield  will  vary  depending  on  the  term 
selected,  the  institution  may  provide  a 
disclosure  of  the  annual  percentage  yield 
as  follows:  "For  example,  our  6-month 
certificate  of  deposit  currently  pa}'s  a 
3.15%  annual  p>ercentage  yield." 

ii.  Indicate  that  various  rates  are  available, 
such  as  by  stating  short-term  and  longer- 
term  maturities  along  with  the  applicable 
annual  percentage  yields:  "We  offer 
certificates  of  deposit  with  annual 
percentage  yields  that  depend  on  the 
maturity  you  choose.  For  example,  our 
one-month  CD  earns  a  2.75%  APY.  Or. 
earn  a  5.25%  APY  for  a  three- year  CD." 

(c)  When  additional  disclosures  are 
rpqu/wd 

1 .  Trigger  terms.  The  following  are 
e.tamples  of  information  stated  in 
advertisements  that  are  not  "trigger"terms: 
.  "One.  three,  and  five  year  CDs  available" 
i.  "Bonus  rates  available" 
ii.  "1%  over  our  current  rates,"  so  lung  as 
the  rates  are  not  determinable  from  tb« 
advertisement 
(c)i2l  Time  annual  percentage  yield  is 
offered 


1.  Specified  date.  If  an  advertisement 
discloses  an  annual  percentage  yield  as  of  a 
specified  date,  that  date  must  be  recent  in 
relation  to  the  publication  or  broadcast 
frequency  of  the  media  used,  taking  into 
account  the  particular  circumstances  or 
production  deadlines  involved.  For  example, 
the  printing  date  of  a  brochure  printed  once 
for  a  deposit  account  promotion  that  will  be 
in  effect  for  six  months  would  be  considered 
"rev:ent."  even  though  rates  change  during 
the  six-month  period.  Rates  published  in  a 
daily  newspaper  or  on  television  must  reflect 
rates  offered  shortly  before  (or  on)  the  date 
the  rates  are  published  or  broadcast 

2.  Reference  to  date  of  publication.  Au 
advertisement  may  refer  to  the  annual 
percentage  yield  as  being  accurate  as  of  the 
date  of  publication,  if  the  date  is  nn  the 
publication  itself.  For  instance,  an 
advertisement  in  a  periodical  may  state  that 
a  rate  is  "current  through  the  date  of  this 
issue,"  if  the  periodical  shows  the  date. 

(c)(5l  Effect  of  fees 

1.  Scope.  This  requirement  applies  only  to 
maintenance  or  activity  fees  described  in 
paragraph  8(a). 

lc)(6)  Features  of  time  accounts 

(c)l6l(i)  Time  requirements 

1.  Club  accounts.  If  a  club  account  has  a 
maturity  date  but  the  term  may  vary 
depending  on  when  the  account  is  opened.- 
institutions  may  use  a  phrase  such  as:  "The 
maturity  date  of  this  club  account  is 
November  15;  its  term  varies  depending  on 
when  the  account  is  opened." 

(c)(6)(ii)  Early  withdrawal  penalties 

1.  Discretionary  penalties.  Institutions 
imposing  early  withdrawail  penalties  Oh  a 
case-by-case  basis  may  disclose  that  they 
"may"  (rather  than  "will")  impose  a  penalty 
if  such  a  disclosure  accurately  dest:ribes  the 
account  terms. 

(dl  Bonuses 

1.  General  reference  to  "bonus. "General 
statements  such  as  "bonus  checking"  or  "get 
a  bonus  when  you  open  a  checking  account"" 
do  not  trigger  the  bonus  disclosures: 

(el  Exemption  for  certain  advertisements 

le)(l)  Certain  media 

Ml  mm 

1.  Tiered-rate  accounts.  Solicitations  for  a 
tiered-rate  account  made  through  telephone 
response  machines  must- provide  the  annual 
percentage  yields  and  the  balance 
■requirements  applicable  to" each  tier. 

(e)(2}  Indoorsigns 

(el(2H'l 

1.  General.  Indoor  signs  include 
advertisements  displayed  on  computer 
screens,  banners,  preprinted  posters,  and 
chalk  or  peg  boards.  Any  advertisement 
inside  the  premises  that  can  be  retained  by 

a  consumer  (such  as  a  brochure  or  a  printout 
6t>m  a  computer)  is  not  an  indoor  sign. 

2.  Consumers  outside  the  premises. 
Advertisements  may  be  "indoor  signs"  even 
though  they  may  be  viewed  by  consumers 
from  outside.  An  example  is  a  banner,  in  an 
institution's  glass-enclosed  branch  office, 
that  is  located  behind  a  teller  facing 
customers  but  is  readable  by  passersby. 

Section  230.9    Enforcement  and  record 
retention. 

(cl  Record  retention 
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1.  Evidence  o/required  actions.  Institutions 
comply  with  the  regulation  by  demonstrating 
that  they  have  done  the  following: 

i.  Established  and  maintained  procedures  for 
paying  interest  and  providing  timely 
disclosures  as  required  by  the  regulation, 
and 

ii.  Retained  sample  disclosures  for  each  type 
of  account  offered  to  consumers,  such  as 
account-opening  disclosures,  copies  of 
advertisements,  and  change-in-term 
notices:  and  information  regarding  the 
interest  rates  and  annual  percentage 
yields  offered. 

2.  Methods  of  retaining  evidence. 
Institutions  must  be  able  to  reconstruct  the 
required  disclosures  or  other  actions.  They 
need  not  keep  disclosures  or  other  business 
records  in  hard  copy.  Records  evidencing 
compliance  may  be  retained  on  microfilm, 
microfiche,  or  by  other  methods  that 
reproduce  records  accurately  (including 
computer  files). 

3.  Payment  of  interest.  Institutions  must 
retain  sufficient  rate  and  balance  information 
to  permit  the  verification  of  interest  p>aid  on 
an  account,  including  the  payment  of  interest 
on  the  full  principal  balance.    .• 

Appendix  A  to  Part  230 — Annual 
Percentage  Yield  Calimlation 

Part  I.  Annual  Percentage  Yield  for 
.Account  Disclosures  and  Advertising 
Purposes- 

1.  Rounding  for  calculations.  The 
following  are  examples  of  p>ennissible 
rounding  for  calculating  interest  and  the 
annual  percentage  yield: 

i.  The  daily  rate  applied  to  a  balance  carried 

to  five  or  more  decimal  places 
ii.  The  daily  interest  earned  carried  to  five  or 

more  decimal  places 

Part  II.  Annual  Percentage  Yield  Earned 
for  Periodic  Statements 

1.  Balance  method.  The  interest  figure  used 
in  the  calculation  of  the  annual  percentage 
yield  earned  may  be  derived  frt)m  the  daily 
balance  method  or  the  average  daily  balance 
method.  The  balance  used  in  the  formula  for 
the  annual  {>ercentage  yield  earned  is  the 
sum  of  the  balances  for  each  day  in  the 
period  divided  by  the  number  of  days  in  the 
period! 

2.  Negative  balancus  prohibited. 
Institutions  must  treat  a  negative  account 
balance  as  zero  to  determine  the  balance  on 
which  the  annual  percentage  yield  earned  is 
calculated.  (See  commentary  to  §  230.7(a)(2).) 


A.  General  Formula 

1.  Accrued  but  uncreditcd  interest.  To 
calculate  the  annual  percentage  yield  earned, 
accrued  but  uncredited  interest: 

i.  May  not  be  included  in  the  balance  for 
statements  issued  at  the  same  time  or 
less  frequently  than  the  account's 
compounding  and  crediting  frequency. 
For  example,  if  monthly  statements  are 
sent  for  an  account  that  compounds    " 
interest  daily  and  credits  interest 
monthly,  the  balance  may  not  be 
increased  each  day  to  reflect  the  effect  of 
daily  compmunding. 

ii.  Must  be  included  in  the  balance  for 
succeeding  statements  if  a  statement  is 
issued  more  frequently  than 
compounded  interest  is  credited  on  an 
account.  For  example,  if  monthly 
statements  are  sent  for  an  account  that 
compounds  interest  daily  and  credits 
interest  quarterly,  the  balance  for  the 
second  monthly  statement  would 
include  interest  that  had  accrued  for  the 
prior  month. 

2.  Rounding.  The  interest  earned  figure 
used  to  calculate  the  aimual  percentage  yield 
earned  must  be  rounded  to  two  decimals  and 
reflect  the  amount  actually  paid.  For 
example,  if  the  interest  earned  for  a  statement 
period  is  $20,074  and  the  institution  pays  the 
consumer  S20.07,  the  Institution  must  use 
$20.07  (not  S20.074)  to  calculate  the  annual 
percentage  yield  earned.  For  accounts  paying 
interest  based  on  the  daily  balance  method 
that  compound  and  credit  interest  quarterly, 
and  send  monthly  statements,  the  institution 
may,  but  need  not,  round  accrued  interest  to 
two  decimals  ftn- calculating  the  annual 
percentage  yield  earned  on  the  first  two 
monthly  statements  issued  during  the 
quarter.  However,  on  the  quarterly  statement 
the  interest  earned  figure  must  reflect  the 
amount  actually  paid. 

B.  Special  Formula  for  Use  Where 
Periodic  Statement  is  Sent  More  Often 
Than  the  Period  for  Which  Interest  is 
Compounded 

1.  Statements  triggered  by  Regulation  E. 
Institutions  may,  but  need  not,  use  this 
formula  to  calculate  the  annual  percentage 
yield  earned  for  accounts  that  receive 
quarterly  statements  and  are  subject  to 
Regulation  E's  rule  calling  for  monthly 
statements  when  an  electronic  fund  transfer 
has  occurred.  They  may  do  so  even  though 
no  monthly  statement  was  issued  during  a 
specific  quarter.  But  institutions  must  use 
this  formula  for  accounts  that  compound  and 
credit  interest  quarterly  and  receive  monthly 
statements  that,  while  triggered  by 
Regulation  E,  comply  with  the  provisions  of 
§230.6. 

2.  Days  in  compounding  period. 
Institutions  using  the  special  annual 
percentage  yield  earned  formula  must  use  the 
actual  nimiber  of  days  in  the  compounding 
f)eriod. 

Appendix  B  to  Fart  230— Model  Clauses 
and  Sample  Fonns 

1.  UodifKotions.  Institutions  that  modify 

the  model  clauses  will  be  deemed  in 


compliance  as  long  as  they  do  not  delete 
required  information  or  rearrange  the  format 
in  a  way  that  affects  the  substance  or  clarity 
of  the  disclosures. 

2.  Format.  Institutions  may  use  inserts  to 
a  document  (see  Sample  Form  B-4)  or  fill-in 
blanks  (see  Sample  Forms  B-5,  B-6  and  B- 
7,  which  use  underlining  to  indicate  terms 
that  have  been  filled  in)  to  show  current 
rates,  fees,  or  other  terms. 

3.  Disclosures  for  opening  accounts.  The 
sample  forms  illustrate  the  information  that 
must  be  provided  to  consumers  when  an 
account  is  opened,  as  required  by 

§  230.4(a)(1).  (See  §  230.4(aK2),  which  states 
the  requirements  for  disclosing  the  annual 
percentage  yield,  the  interest  rate,  and  the 
maturity  of  a  time  account  in  responding  to 
a  consumer's  request.) 

4.  Compliance  with  Regulation  E. 
Institutions  may  satisfy  certain  requirements 
under  Regulation  DD  with  disclosures  that 
meet  the  requirements  of  Regulation  E.  (See 
§  230  3(c).)  For  disclosures  covered  by  both 
this  regulation  and  Regulation  E  (such  as  the 
amount  of  fees  for  ATM  usage,  institutions 
should  consult  appendix  A  to  Regulation  E 
for  appropriate  model  clauses. 

5.  Duplicate  disclosures.  If  a  requirement 
such  as  a  minimum  balance  applies  to  more 
than  one  account  term  (to  obtain  a  bonus  and 
determine  the  annual  percentage  yield,  for 
example),  institutions  need  not  repeat  the 
requirement  for  each  term,  as  long  as  it  is 
clear  which  terms  the  requirement  applies  to. 

6.  Sample  forms.  The  sample  forms  (B-4 
through  B— 8)  serve  a  purpose  different  from 
the  model  clauses.  They  illustrate  ways  of 
adapting  the  model  clauses  to  specific 
accounts.  The  clauses  shown  relate  only  to 
the  specific  transactions  described. 

B-1  Model  Clauses  for  Account 
Disclosures 

B-l(h)  Disclosures  Relating  to  Time 
Accounts 

1.  Maturity.  The  disclosure  in  Clause  fh)(i) 
stilting  a  specific  date  may  be  used  in  all 
cases.  The  statement  describing  a  time  period 
is  appropriate  only  when  providing 
disclosures  in  response  to  a  consumer's 
request. 

B-2  Model  Clauses  for  Change  in  Terms 

1.  General.  The  second  clause;  describing 
a  future  decrease  in  the  interest  rate  and 
annual  percentage  yield,  applies  to  fixed-rale 
accounts  only. 

B-4  Sample  Form  (Multiple  Accounts) 

1.  Rate  sheet  insert.  In  the  rate  sheet  insert, 
the  c^alcuiations  of  the  annual  ptercentage 
yield  for  the  three-month  and  six-month 
certificates  are  based  on  92  days  and  181 
days  respectively.  All  calculations  in  the 
insert  assume  daily  compKiunding. 

B-6  Sample  Form  ITiered-Rate  Money 
Market  Account) 

1.  General.  Sample  Form  B-6  uses  Tiering 
Method  A  (discussed  in  Appendix  A  and 
Clause  (aXiv))  to  calculate  interasL  It  gives  a 
narrative  description  of  a  tiered-rate  account; 
institutions  may  use  different  formats  (for 
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example,  a  chai  i  similar  to  the  one  in  Sample 
Form  B-4).  as  l^ng  as  all  required 
information  forteach  tier  is  clearly  presented. 
The  form  does  not  contain  a  separate 
disclosure  of  th  j  minimum  balance  required 
to  obtain  the  an  lual  percentage  yield:  the 
tiered-rate  disci  jsure  provides  that 
information. 

By  order  of  th  e  Board  of  Governors  of  the 
Federal  Reserve  System,  August  2. 1994. 

VVilUam  W.  Wil  es. 

Secretary  of  the  Board. 

[FR  Doc.  94-19  :24  Filed  d-5-94;  8:43  ami 
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DEPARTMEN^  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Dock  Bt  No.  93-AGL-23] 

Alteration  of  VOR  Federal  Airways 


AGEMCY: 

Administraticji 
action:  Final 


Federal  Aviation 

(FAA).  IX)T. 

■ule. 


172 

.  anii 

wil 


SUMMARY:  Thi^ 
Airways  V- 
Wisconsin 
and  V-177 
traffic  arrivinj 
the  Chicago.  I 
EFFECTIVE 
1994. 


DATE 


rule  alters  VOR  Federal 
and  V-177  located  in 

Illinois.  Altering  V-172 
expedite  the  flow  of 

at  the  satellite  airports  in 
.,  metropolitan  area. 
0901UTC.  October  13, 


El 


Ci 


FOfl  FURTHER 
Patricia  P. 
Obstruction 
240).  Airspac 
Information 
and  Procedures 
Aviation  Adn 
Independence 
Washington 
267-9235. 


1  ^FORMATION  CONTACT: 
Cr4wford,  Airspace  and 
aluation  Branch  (ATP- 
-Rules  and  Aeronautical 
vision,  Air  Traffic  Rules 

Service.  Federal 
inistration,  800 
Avenue.  SVV.. 
1  X:  20591;  telephone:  (202) 
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History 

On  April  1 
to  amend  pari 
Regulations  ( 
VOR  Federal 
located  in  VV 
18506).  Interet 
to  participate 
proceeding  b] 
comments  on 
No  comments 


SUPPLEMENTAI  lY  JNFORMATlON: 


.  1994.  the  FAA  proposed 

71  of  the  Federal  Aviation 
CFR  part  71)  to  alter 

"linvays  V-172  and  V-ir7 
ifconsin  and  Illinois  (59  FR 

ted  parties  were  invited 

in  this  rulemaking 
submitting  uTitten 

the  proposal  to  the  FAi\. 

objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  imendment  is  the  same  as 
that  proposec  in  the  notice.  Domestic 
VOR  Federal  lirways  are  published  in 
paragraph  60  0(a)  of  FAA  Order 
7400.9A  date  I  June  17^  1993.  and 
effective  Sept  jmber  16.  1993,  which  i> 
incorporated  )y  reference  in  14  CFR 
71.1  (58  FR  3^298;  July  6,  1993).  The 


airways  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  VOR 
Federal  Airways  V-172  and  V-177 
located  in  Wisconsin  and  Illinois.  To 
expedite  the  flow  of  traffic,  direct 
routings  are  desirable  for  aircraft 
arriving  at  satellite  airports  in  the 
Chicago  metropolitan  area.  V-172  will 
be  realigned  from  the  newly  relocated 
ELGIN,  IL,  intersection  direct  to  the  Du 
Page,  IL,  (DPA)  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  facility.  V-177, 
heading  southeast  from  the  Janesville. 
WI.  (JVL)  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  toward 
the  Joliet,  IL,  (JOT)  VORTAC  currently 
doglegs  over  the  Rockford.  IL.  (RFD) 
VORTAC.  Realigning  V-177  will 
provide  a  direct  route  between  the 
Janesville  and  Joliet  VORTACs  and 
eliminate  the  dogleg  over  the  Rockford 
VORTAC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a    . . 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 -^AMENDED] 

I.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  t354fal. 
1510;  E.O.  108S4.  24  FR  9365,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 


§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9 A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Ainvays 

•  *         •         *         * 

V-172  (Revised) 

From  North  Platte.  NE.  via  INT  North 
Platte  073"  and  Wolbach.  NE.  266°  radials; 
VVolbach:  Columbus.  NE;  Omaha.  NE.  INT 
Omaha  066'  and  Newton.  lA.  262°  radials: 
Newton;  Cedar  Rapids,  lA:  Polo.  IL;  tNT  Poto 
088'  and  Du  Page.  IL.  293°  radials:  Du  Page. 

•  .     •         *         *         * 

V-177  (Revised) 

From  Joliet.  IL.  via  Janesville.  WI;  Madison, 
WI:  Stevens  Point.  WI;  Wausau.  WI; 
Hav-ward.  WI:  Duluth.  MN;  to  Ely.  MN. 

•  •         •         •         • 

Issued  in  Washington.  DC.  on  July  28. 
1994. 

Reginald  C.  Matthews. 
Acting  Manager.  Airspace-Rules  and  . 
Aeronautical  Information  Division. 
[FR  Doc.  94-19273  Filed  8-5-94,  8.43  anx( 
BILUNG  COOE  4«I0-1>-F 


14CFRPart71 

[Airspace  Docket  No.  93-ASW-471 

Modification  of  Class  E  Airspace: 
OIney,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Clm 
E  airspace  at  Olney,  TX.  A  recent 
amendment  which  changed  the  final 
approach  course  bearing  of  the 
nondirectional  radio  beacon  (NDB) 
runway  (RWY)  17  standard  instrument 
approach  procedure  (SIAP)  necessitated 
this  action.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level,  designated  in  conjunction 
with  an  airport  for  which  an  approved 
instrument  approach  procedure  has 
been  prescribed,  is  needed  for  aircraft 
e.xecuting  the  NDB  RWY  17  SL\P.  Thi> 
action  is  intended  to  provide  adequate 
Class  E  airspace  for  IFR  operations  at 
Olney,  TX. 

EFFECTIVE  DATE:  0901  u.t.c.  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region.  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
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Worth.  TX  76193-0530.  telephone  817- 
222-5595. 

SUPPLEMENTARriNFORMATION: 
History 

On  November  30, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  E  airspace  at  Olney,  TX.  was 
published  in  the  Federal  Register  (58 
FR  63129).  A  recent  amendment  which 
changed  the  final  approach  course 
bearing  of  the  non  directional  radio 
beacon  (NDB)  runway  (RWY)  17 
standard  instrument  approach 
procedure  (SIAP)  necessitated  this 
action.  This  modification  is  required  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operators 
executing  the  amended  NDB  RWY  17 
SL\P. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  updating  the  latitude  of  the 
Olney  Municipal  Airport,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17,  1993.  and  effective 
September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1994).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  E  airspace  located  at  Olney. 
TX,  to  provide  controlled  airspace  from 
700  feet  or  more  above  ground  level  for 
aircraft  executing  the  NDB  RWY  17 
SL\P. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February  • 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 


navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005:  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
abo\-e  the  surface  of  the  earth. 


ASW  TX  E5  Olney,  TX  |Modil> J 

Olney  Municipal  Airport.  TX 

(Ut.  33°2103"  N..  long.  98<=4909"  W  ) 
Olney  RBN 
(Lat.  33°21'04"  N.,  long.  98''48'58'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Olney  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  347°  bearing 
from  the  Olney  RB.N  extending  from  the  6.6- 
mile  radius  to  7.6  miles  north  of  the  airport. 
•         •         *         *         • 

Issued  in  Forth  Worth.  TX.  on  July  29, 
1994. 

Helen  Fabian  Parke, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  94-19272  Filed  8-5-94;  8:45  am) 

BILUNG  CODE  4910-i:Mi 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANE-22] 

Alteration  of  VOR  Federal  Airway  V-1 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  modifies  Federal 
Airway  V-1  by  extending  the  airv\'ay 
from  the  Hartford.  CT,  Very  High 


Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facility  to  the  Boston,  MA.  VORTAC. 
Modih'ing  V-1  simplifies  air  traffic 
control  (ATC)  clearances  and  reduces 
the  controllers'  workload.  This  action 
also  changes  the  airway  description  in 
the  vicinity  of  the  South  Florida  Low. 
FL,  Offshore  Airspace  Area.  The 
description  is  modified  to  incorporate 
changes  associated  with  the  offshore 
airspace  reconfiguration. 
EFFECTIVE  DATE:  0901  u.t.c.  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Trafiic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  14,  1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  V-1  from  the 
Hartford,  CT.  VORTAC  to  the  Boston, 
MA,  VORTAC  (58  FR  53164).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Domestic  VOR  Federal 
airways  are  published  in  paragraph 
6010(a)  of  FAA  Order  7400.9A  dated 
June  17. 1993.  and  effective  September 
16,  1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  airway  Hsted  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
V-1  by  extending  the  airway  from  the 
Hartford.  CT.  VORTAC  to  the  Boston. 
MA,  VORTAC.  This  action  simplifies 
ATC  clearances  along  this  extremely 
active  airway.  This  action  reduces  the 
workload  for  pilots  and  controllers. 

In  addition,  this  rule  changes  the  floor 
of  V-1  in  the  vicinity  of  the  South 
Florida  Low,  FL.  Offshore  Airspace 
Area.  On  June  22,  1993,  the  northern 
boundary  of  the  South  Florida  Low,  FL. 
Offshore  Airspace  Area  was  moved  from 
latitude  28°00'00"  N.  to  latitude 
34°00'00"  N..  to  ensure  that  certain  ATC 
operations  were  conducted  in  controlled 
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airspace  (58  I R  33907).  Relocating  the 
nortfiem  Iwu:  idary  of  that  offshore 
airspace  area  prompted  changes  to  the 
floor  of  the  aipvay.  The  floor  of  V-1  is 
raised  from  2  000  feet  mean  sea  level 
(MSL)  to  2.7C  D  feet  MSL  to  coincide 
with  the  flooi  of  the  South  Florida  Low. 
FL,  Offshore ,  Airspace  Area. 

Since  this  i  ction  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  of  th(  United  States,  the 
Administrate  ■  has  consulted  with  the 
Secretary  of  5  tate  and  the  Secretary  of 
Defense  in  ac  :ordance  with  the 
provisions  of  Executive  Order  10854. 

The  FAA  h  is  determined  that  this 
regulation  only  involves  an  established 
body  of  techr  ical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  leep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  rpgulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  r  ale"  under  DOT 
Regulatory  P(  lUcies  and  Procedures  (44 
FR  11034;  Fe  jruary  26. 1979);  and  (3) 
does  not  wan  ant  preparation  of  a 
regulatory  ev  iluation  as  the  anticipated 
impact  is  so  i  ninimal.  Since  this  is  a 
routine  matt«  r  that  will  only  affect  air 
traffic  procec  ures  and  air  navigation,  it 
is  certified  th  at  this  rule  will  not  have 
a  significant  ^  jconomic  impact  on  a 
substantial  n  imber  of  small  entities 
under  the  cri  eria  of  the  Regulatory 
Flexibility  Ai  :t. 

List  of  Subje4  ts  in  14  CFR  Part  71 


icorporation  by  reference, 
). 


Airspace 
Navigation  ( 

Adoption  of  he  Amendment 


ilT. 


In  consi 
Federal 
amends  14 


dei  at 


ion  of  the  foregoing,  the 
Aviation  Administration 
C  'R  part  71  as  follows: 


PART  71— [/MENDED] 


1.  The  autijority 
part  71 

Authority:  4b 
1510;  E.O.  10*4 
1963  Ckjrap 
11.69. 


§71.1    [Amended] 

2.  The  inc^: 
14  CFR  71.1 
Administration 
Airspace  Dei  ignations 
Points,  datec 
effective  Sep  tember 
amended  as 


citation  for  14  CFR 
contihues  to  read  as  follows: 


U.S.C.  app.  1348(a).  1354(a). 

,  24  FR  9565,  3  CFR.  1959- 

389;  49  U.S.C  106(g);  14  CFR 


rporation  by  reference  in 
of  the  Federal  Aviation 
Order  7400.9A. 

and  Reporting 
June  17.  1993.  and 
16. 1993,  is 
ollows: 


Paragraph  6  nolaj— Domestic  VOR 
Federal  Aim  ays 


V-1  [Revisedl 

From  Craig.  FL.  via  INT  Craig  020°  and 
Charleston,  SC,  214'  radials;  Charleston; 
Grand  SU^nd,  SC;  INT  Grand  Strand  031» 
and  Kinston,  NC.  214°  radials;  Kinston; 
Cofieid.  NC;  Norfolk.  VA;  Cape  Charles.  VA; 
INT  Cape  Charles  006°  and  Salisbury,  MD. 
206°  radials;  Salisbury;  Waterloo.  DE;  INT 
Waterloo  024°  and  Coyife.  NJ.  216°  radials; 
Coyle;  INT  Coyle  036°  and  Kennedy.  NY. 
209°  radials;  Kennedy;  Deer  Park.  NY; 
Madison.  CT;  Hartford,  CT;  INT  Hartford 
040°  and  Boston,  MA,  252°  radials;  to  Boston, 
MA;  excluding  the  airspace  below  2,700  feet 
MSL  outside  the  United  States  between 
STARY  INT  and  Charleston,  SC.  The  portions 
within  R-5002A.  R-5002C  and  R-5002D  ar« 
excluded  during  their  times  of  use.  The 
airspace  within  R-4006  is  excluded. 
***** 

Issued  in  Washington,  DC,  on  July  29, 
1994. 
Reginald  C.  Matthe%vs, 

Acting  ManagpT,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  94-19274  Filed  8-5-94,  8:45  am) 

BILUNO  CODE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-18] 

Alteration  of  VOR  Federal  Airway  V- 
116;  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION ;  Final  rule. ' 

SUMMARY:  This  rule  alters  Federal 
Airway  V-116  located  in  Michigan.  This 
action  realigns  Federal  Airway  V-116 
from  the  Keeler.  MI,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facility  to  the  Jackson,  MI,  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  facility  via  the  Kalamazoo,  MI, 
(VOR/DME)  facihty.  This  action 
improves  navigation. 
EFFECTIVE  DATE:  0901  UTC.  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  10. 1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  VOR  Federal  Airway 


V-116  (59  FR  11223).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9A  dated  June  17. 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
airway  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  VOR 
Federal  Airway  V-116.  Because  of 
signal  interference,  the  minimum  en 
route  altitude  (MEA)  along  a  segment  of 
the  airway  is  10,000  feet  mean  sea  level 
(MSL).  Realigning  V-116  over  the 
Kalamazoo.  MI.  VOR/DME  would  make 
it  possible  to  lower  the  MEA  to  3.000 
feet  MSL  and  enhance  navigation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  [44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niimber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navig.3tion  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the .. 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348ta),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 
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S  71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6010(a)— Domestic  VOR 
Federal  Airways 


V-1 16  {Revised] 

From  INT  Kansas  City.  MO,  076°  and 
Napoleon,  MO,  005°  radials,  via  Macon,  MO; 
Quincy,  IL;  Peoria,  IL;  Pontiac,  IL;  Joliet,  IL 
From  INT  Chicago  O'Hare.  IL,  092°  and 
Chicago  Heights,  IL,  013°  radials;  INT 
Chicago  O'Hare  092°  aiid  Keeler,  MI,  256° 
radials;  Keeler:  Kalamazoo,  MI;  INT 
Kalamazoo  089°  and  Jackson,  MI,  265° 
radials;  Jackson;  INT  Jackson  089°  and  Salem. 
MI,  252°  radials;  Salem;  Windsor,  ON, 
Canada;  INT  Windsor  092°  and  Erie,  PA.  281° 
radials;  Erie;  Bradford,  PA;  Stonyfork,  PA; 
INT  Stonyfork  098°  and  Wilkes-Barre,  PA, 
310°  radials;  Wilkes-Barre;  INT  Wilkes-Barre 
084°  and  Sparta,  NJ,  300°  radials;  to  Sparta. 
The  airspace  within  Canada  is  excluded. 
•         *         •         *         * 

Issued  in  Washington.  DC,  on  July  28, 
1994. 

Reginald  C.  Matthews, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  94-19275  Filed  8-5-94.  8:45  ami 
BILLING  CODE  4910-13-P 


14  CFR  Part  71 

[A'rspace  Docket  No.  93-ASW-49] 

Modification  of  Class  E  Airspace: 
Fol'ett,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  Follett,  TX.  Effective  May 
27, 1993,  the  nondirectional  radio 
beacon  (NDB)  Runway  (RWY)  35 
standard  instrument  approach 
procedure  (SIAP)  serving  the  FoUett- 
Lipscomb  County  Airport  was  canceled. 
Therefore  a  portion  of  the  contjfolled 
airspace  extending  upward  from  700 
feet  above  ground  level  designated  in 
conjunction  with  an  airport  for  which 
an  approved  instrument  approach 
procedure  has  been  prescribed  is  no 
longer  needed.  This  action  is  intended 
to  release  control  of  unneeded  Class  E 
airspace  at  Follett-Lipscomb  County 
Airport  while  maintaining  adequate 
Class  E  airspace  for  aircraft  executing 
the  remaining  SlAP's  at  Follett- 
Lipscomb  County  Airport. 


EFFECTIVE  DATE:  0901  UTC,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch.  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  26,  1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  E  airspace  at  Follett,  TX,  was 
published  in  the  Federal  Register  (58 
FR  62298).  The  nondirectidnai  radio 
beacon  (NDB)  Runway  (RWY)  35 
standard  instrument  approach 
procedure  (SIAP)  serving  the  Follett- 
Lipscomb  County  Airport  was  canceled. 
This  modification  is  intended  to  release 
control  of  unneeded  Class  E  airspace  at 
Follett-Lipscomb  County  Airport  while 
maintaining  adequate  Class  E  airspace 
for  aircraft  executing  the  remaining 
SIAP's  at  Follett-Lipscomb  County 
Airport. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  vwitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Follett,  TX,  Class  E  airspace 
overlaps  the  Gage,  OK,  Class  E  airspace 
area.  The  notice  of  proposed  rulemaking 
inadvertently  omitted  a  statement 
excluding  the  overlapping  portion  of  the 
Follett,  TX,  Class  E  airspace  from  the 
Gage,  OX,  Class  E  airspace  from  the 
narrative  description.  Additionally,  the 
longitude  of  the  Follett-Lipscomb 
County  Airport  has  been  updated.  Other 
than  these  changes,  this  amendment  is 
the  same  as  that  proposed  in  the  notice. 
The  FAA  has  determined  that  these 
changes  will  not  increase  the  scope  of 
this  rule. 

The  coordinates  for  this,airspace   . 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  .700  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298:'july  6.  1994). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Class  E  airspace  located  at  Follett,  TX, 


to  release  control  of  airspace  that  is  no 
longer  needed  by  aircraft  executing  the 
SIAP's  at  Follett-Lipscomb  County 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulator}'  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71- 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFT?  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 

11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005.  Class  E  .Airspace  artfas 
extending  upward  from  700  feet  or  mere 
above  the  surface  of  the  earth. 


ASW  TX  E5  Follett,  TX  IModify) 

Follett/Lipscximb  County  .\irport,  TX 

(Lai.  36=26'27"  N.,  long.  100°07'26"  \V.) 
G.ige  VORTAC 

(Ul.  36'=20'37"  N.,  long.  99°52'48"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Follett/Lipstomb  County  Airport 
and  within  8  miles  north  and  4  miles  south 
of  the  296°  and  117°  radials  of  the  G;ige 
VORTAC  extending  from  the  airport  to  29.1 
miles  southeast  of  the  airport,  excluding  thai 
airspace  within  the  Gage.  OK,  Class  E 
airspace  area. 
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Issued  in  Fort 
Helen  FabUn  Patke, 

Manager.  Air  Trc^fii 

Region. 

IFR  Doc  94-19;^ 
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kVorth.  TX.  on  July  29. 1994. 
te. 
7c  Division.  Southwest 

>8  Filed  8-5-94;  8:45  am) 


14CFRPart7 

(Airspace  Docket  No.  9J-ASW-36] 


Establishment 
Leesville,  LA 

AGENCY:  Federal 
\dministratioi 
ACTION:  Final 


r  lie. 


SUMMARY:  This 

E  airspace  at 

LA.  The 

Nondirectiona 

standard 

procedure 

necessary. 

extending  u 

ground  level 

aircraft 

is  intended  to 

airspace  for 

(IFR)  operatioils 

F_eesville 


action  establishes  Class 
Lfeesville  Airport,  Leesville 
deveh  ipment  of  a 

Radio  Beacon  (NDB) 
instnlment  approach 
(SI/  F)  has  made  this  action 


Cor  trolled 


airspace 
from  700  feet  above 
is  needed  to  contain 
the  SIAP.  This  action 
)rovide  adequate  Class  E 
In|trumenl  Flight  Rules 
for  Leesville  Airport. 


pv\ard 
(;  lGL) 
execut  ng 


EFFECTIVE  DATE 
1994. 

FOR  FURTHER 
Gregory  L.  jure 
Branch.  AirTriffic 
Region.  Department 
Federal  Aviatii)n 
Worth,  TX  76 
222-5591. 


:  0901  UTC.  December  8. 


SUPPLEMENTARV  INFORMATION 
History 

On  Novemb^ 
amend  part  71 
Regulations  (ik 
Class  E  Airspa  :i 
Leesville  LA 
Federal  Regisiei 
was  developec 
The  proposal 
controlled 
from  700  feet 
flight  rules 
controlled  ai 
the  terminal 
transitioning 
terminal 

Interested 
participate  in 
proceeding  by 
comments  on 
No  comments 
were  received 
changes,  this 
that  proposed 

The  coordi 
docket  are 


I  bas^ 


of  Class  E  Airspace: 


Aviation 
(FA A).  DOT. 


INFORMATION  CONTACT: 

System  Management 
Division,  Southwest 
of  Transportation, 
Administration.  Fort 
1)93-0530,  telephone  817- 


r  30, 1993,  a  proposal  to 
of  the  Federal  Aviation 
CFR  part  71)  to  establish 
e  at  Leesville  Airport, 

published  in  the 
r  (58  FR  63128).  A  SIAP 
for  the  Leesville  Airport, 
^ught  to  revise  the 

extending  upward 
i  iGL  to  contain  instrument 
operations  in 

during  portions  of 

0  >eration  and  while 

1  etween  the  enroute  and 


itras 


airs  3ace  i 


(IF  I) 
rs  pace  ( 


envir  Dnments. 
p  arsons ' 


hi 


were  invited  to 
is  rulemaking 
submitting  written 
he  proposal  to  the  FAA. 
regarding  the  proposal 
Except  for  editorial 
i  mendjnent  is  the  same  as 
in  the  notice, 
injates  for  this  airspace 
on  North  American 


Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FA.\  Order  7400.9A  dated  June  17. 
1993.  and  effective  September  16. 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6.  1994). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Leesville  Airport,  Leesville. 
LA.  to  proviso  controlled  airspace 
extending  upward  from  700  feet  AGL  for 
aircraft  executing  the  SIAP. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  ec:onomic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Fle.xibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-4AWENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510,  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 


Paragraph  6005:  Class  E  Airspace  areas 
exWnding  upward  from  700  feel  or  more 
abuve  the  surface  of  the  earth. 


ASW  LA  ES  Leesville.  LA  (New) 

Leesville  Airport,  LA 

(Lat  39°10'03''  N.,  long.  93°20'53"  VV.) 
Lei-sville  NOB  (VED). 

(Lat.  3i°0609" N..  long,  gs'apai '  W.) 

That  airspace  extending  upward  from  700 
feKt  above  the  surface  within  a  6.5  mile 
radius  of  the  Leesville  Airport  and  within  2.5 
mil'js  Mch  side  of  the  3600  bearing  off  the 
Leesville  NDB  extending  from  a  6.5-mvle 
radius  area  to  7.3  miles  north  of  the  Leesville 
Airport  excluding  that  airspace  within  the 
Fon  Polk.  LA.  Class  D  Airspace 
«         «         «         •         » 

Issued  in  Fort  Worth.  TX.  on  July  29.  1994 
Helen  Fabian  Parke. 
Mar.a^ffr.  Air  Traffic  Division,  Southwest 
Begion. 
IFR  Doc.  94-19269  Filed  8-5-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-^SW-45] 

Modification  of  Class  E  Airspace: 
Chickasha,  OK 

AGENCY;  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  Chickasha,  OK.  A  new 
nondirectional  radio  beacon  (NDB) 
runway  (RWY)  17  standard  instrument 
approach  procedure  (SIAP)  has  been 
developed  for  the  Chickasha  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  ground 
level,  designated  in  conjunction  with  an 
airport  for  which  an  approved 
instrument  approach  procedure  has 
been  prescribed,  is  needed  for  aircraft 
executing  the  new  NDB  RWY  17  SIAP 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  for  IFR 
operations  at  Chickasha,  OK. 
EFFECTIVE  DATE:  0901  UTC,  October  13. 
19&4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch.  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0530.  telephone  817- 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24. 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  modify 
the  Class  E  airspace  at  Chickasha,  OK, 
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was  published  in  the  Federal  Register 
(58  FR  62055).  A  new  standard 
instrument  approach  procedure  (SIAP) 
has  been  developed  for  the  Chickasha 
Municipal  Airport.  This  modification  is 
required  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operators  executing  the  new  SIAP. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  updating  the  latitude  and 
longitude  of  the  Chickasha  NDB,  this 
ameindment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  7dt)  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1994).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  Class  E  airspace 
located  at  Chickasha,  OK. 

The  F.'VA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  ofthe  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69, 

§71.1    (Amended] 

2.  The  incorporation  bv  reference  in 
14  era  71.1  ofthe  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Pnmgrapb  60oj:  Class  E  Airspace  areas 
extending  up-^  ard  from  700  feet  or  more 
above  the  surface  ofthe  earth. 


ASIV  OK  E5  Chickasha,  OK  [.Modifyl 

Chickasha  Municipal  Airport.  OK 

(Ut.  35°05'46"  N.,  long.  97°57'58  '  VV.) 
Chickasha  NDB 

(Lat.  35°06'16"  N..  long.  9r5818"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Chickasha  Municipal  Airport  and 
within  2.5  miles  each  sideof  the  017°  bearing 
from  the  Chickasha  NDB  extending  from  the 
6.5-mile  radius  to  7.5  miles  northeast  of  the 
airport. 
***** 

Issued  in  Fort  Worth.  TX.  on  July  29.  1994 
Helen  Fabian  Parke. 

Mnnager.  Air  Traffic  Division,  Southwest  - 

Region. 

IFR  Doc.  94-19270  Filed  8-5-94:  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  93-ASW-46] 

Modification  of  Class  E  Airspace: 
Stillwater,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  Stillwater,  OK.  A  Very 
High  Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  Runway  (RWY)  35  standard 
instrument  approach  procedure  (SIAP) 
has  been  developed  at  Stillwater 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  designated  in  conjunction 
with  an  airport  for  which  an  approved 
instrument  approach  procedure  has 
been  prescribed,  is  needed  for  aircraft 
executing  the  new  VOR/DME  RWY  35 
SIAP.  This  action  is  intended  to  provide 
adequate  Class  E  airspace  for  IFR 
operations  at  Stillwater,  OK. 


EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Wortch,  TX  76193-0530.  telephone  817- 
222-5595. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  30.  1993.  a  proposal  to 
amend  part  71  ofthe  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  E  airspace  at  Stillwater,  OK, 
was  published  in  the  Federal  Register 
(58  FR  63125).  A  new  standard! 
instrument  approach  procedure  (SIAP) 
has  been  developed  for  the  Stillwater 
Municipal  Airport.  This  modification  is 
required  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operators  executing  the  new  SIAP. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  proposal  published  on  November 
30,  i993  (58  FR  63125).  incorrectly 
listed  the  latitude  ofthe  Stillwater 
Municipal  Airport  as  3°09'37"  N. 
instead  of  36''09'37"  N.  This  was 
corrected  in  the  Federal  Register 
January  14, 1994  (59  FR  2454).  Except 
for  this  change,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
■  airspace  areas  e.xtending  upward  from 
700.  feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1994).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  E  airspace  located  at 
Stillwater,  OK,  to  provide  controlled 
airspace  from  700  feet  or  more  above 
ground  level  for  aircraft  executing  the 
VOR/DME  RWY  35  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  oftechnical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
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List  of  Subjects 
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Navigation  (air) 
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In  considerat 
Federal  Aviatioji 
amends  14 


on  of  the  foregoing,  the 
Administration 
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PART  71— {AMI  -NDED] 


l.The 
part  71  continues 

Authority:  49  I 
1510:  E.O.  10854 
1963  Comp.  p.  380; 
ll.fiQ. 


authority  citation  for  14  CFR 
to  read  as  follows: 
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Airspace  Desigi^afions 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-48] 

Establishment  of  Class  E  Airspace: 
Claremore,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Claremore,  OK.  Two 
standard  instrument  approach 
procedures  (SIAP)  have  been  developed 
for  Claremore  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  above  ground  level 
designated  in  conjunction  wiih  an 
airport  for  which  an  approved 
instrument  approach  procedure  has 
been  prescribed,  is  needed  for  aircraft 
executing  the  new  SIAP's.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  for  IFR  operations  at 
Claremore,  OK. 

EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Treinsportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Claremore,  OK,  was 
published  in  the  Federal  Register  (58 
FR  62062).  Two  standard  instrument 
approach  procedures  (SIAP)  have  been 
developed  for  Claremore  Municipal 
Airport.  This  modification  is  required  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operators 
executing  the  new  SIAP's. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  updating  the  longitude  of 
the  Claremore  Municipal  Airport,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17,  1993,  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFK 


71.1  (58  FR  36298;  July  6, 1994).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Claremore,  OK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator^'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1.348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  lOfi(g);  14  CFR 
11  69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005;  Class  E  Airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  £5    Claremore,  OK  INewl 

Claremore  Municipal  Airport,  OK 
(lat.  36°17'40"N..  long.  95''28'47"W.) 
That  airspace  extending  upward  from  7iMJ 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Claremore  Municipal  Airport 
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Issued  in  Fort  Worth,  TX.  on  July  29, 1994. 

Helen  Fabian  Parke, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

IFR  [)oc.  94-19267  Filed  &-5-94:  8:45  am] 

BILLING  COO€  4910-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771,  785  and  799 
[Docket  No.  940692^192] 
RIN  0694-AA98 

Exports  to  Rwanda;  Imposition  of 
Foreign  Policy  Controls 

AGENCY:  Bureau  of  E.xport 
Administration. 
actk>n:  Final  rule. 

SUMMARY:  Reacting  to  the  turmoil  and 
slaughter  of  innocent  civilians  in 
Rwanda  and  fulfilling  United  States 
obligations  to  implement  an 
international  arms  embargo  mandated 
by  the  United  Nations  Security  Council, 
the  President  has  harmed  the  sale  and 
supply  of  arms  and  related  materiel  to 
Rwanda.  To  supplement  the  State 
Department  controls  on  items  on  tlie 
U.S.  Munitions  List,  the  Bureau  of 
Export  Administration  (BXA)  is 
designating  certain  items  on  the 
Commerce  Control  List  (CCL)  that  are 
subject  to  the  arms  embargo  and  a 
policy  of  denial  to  Rwanda.  No 
embargoed  items  may  be  exported  to 
Rwanda  under  any  General  License, 
including  shipments  of  limited  value 
(GLV). 

EFFECTIVE  DATE:  This  rule  is  effective 
May  26,  1994. 11:59  p.m.  EDT. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Schlechty.  Office  of  Technology 
and  Policy  Analysis.  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4252. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  26.  1994.  in  order  to 
implement  United  Nations  Security 
Council  Resolution  918  (1994).  the 
President  signed  Executive  Order  12918 
prohibiting  the  sale  or  supply  to 
Rwanda  from  the  territory  of  the  United 
States  by  any  person,  or  by  any  United 
States  person  in  any  foreign  countrj'  or 
other  location,  or  using  any  U.S. 
registered  vessel  or  aircraft,  of  arms  and 
related  material  of  all  types,  irrespective 
of  origin. 

The  Executive  Order  delegates 
authority,  infer  alia,  under  section  5  of 
the  United  Nations  Participation  Act,  22 


U.S.C.  287c,  to  take  such  actions  as  may 
be  necessary  to  carry  out  this  arms 
embargo  against  Rwanda  to  the 
Secretary  of  Commerce  and  the 
Secretary  of  State,  for  the  types  of  arms 
and  related  material  that  come  under 
their  respective  jurisdictions.  To  carry 
out  this  delegation  to  the  Secretary  of 
Commerce,  the  Bureau  of  Export 
Administration  (BXA)  sets  forth  the 
policies  in  §  785.4  of  the  EAR  and 
designates  certain  items  on  the 
Commerce  Control  List  (CCL)  that  are 
subject  to  the  arms  embargo  and  a 
policy  of  denial  to  Rwanda,  effective 
May  26,  1994.  Consistent  with  the 
Executive  Order,  BXA  maintains  special 
procedures  for  exports  of  such  items  for 
the  official  use  of  the  United  Nations 
Assistance  Mission  for  Rwanda 
(UN AMIR),  the  United  Nations  Observer 
Mission  Uganda  Rwanda  (UNAMIR).  or 
other  entities  permitted  to  have  covered 
items  by  the  United  Nations  Security 
Council. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501* 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005,  0694-0007,  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  mle  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  60'4(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared.  - 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  nile. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 


submitted  to  Hill&ry  Hess,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFB  Paris  77 J  arid  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  785 

Exports. 

Accordingly,  Parts  771,  785  and  799 
of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Parts  771  and  799  is  revised  to  read  as 
follows: 

Authority:  Pub.  L.  264.  59  Stat.  619  (22 
use.  287c),  as  amended:  Pub.  L.  90-351,  82 
Stat.  197  (18  U.S.C.  2510  et  seq.),  as 
amended:  sec.  101,  Pub.  L.  93-153.  87  Stat. 
576  (30  U.S.C.  185),  as  amended:  sec.  103, 
Pub.  L.  94-163,  89  Stat.  877  (42  US  Q  6212). 
as  amended:  sees.  201  and  201(1  l)(e).  Pub.  L. 
94-258,  90  Stat.  309  (10  U.S.C.  7420  and 
7430(e)),  as  amended:  F>ub.  L  95-223,  91 
Stat.  1626  (50  U.S.C.  1701  et  seq.];  Pub.  L 
95-242,  92  Stat.  120  (22  U.S.C.  3201  et  seq. 
and  42  U.S.C.  2139a):  sec.  208,  Pub.  L  95- 
372.  92  Stat.  668  (43  U.S.C  1354);  Pub.  L 
96-72,  93  Stat.  503  (50  U.S.C.  App.  2401  et 
seq.].  as  amended  (extended  by  Pub.  L.  103- 
10.  107  Stat.  40  and  by  Pub.  L.  103-277,  108 
Stat.  1407):  sec.  125,  Pub.  L.  99-64,  99  Stat. 
156  (46  U.S.C.  466c):  E.O.  11912  of  April  13, 
1976  (41  FR  15825,  April  15. 1976):  E.O. 
12002  of  July  7, 1977  (42  FR  35623,  July  7. 
1977),  as  amended;  E.O.  12058  of  May  11, 
1978  (43  FR  20947,  May  16,  1978):  E.O. 
12214  of  May  2,  1980  (45  FR  29783,  May  6, 
198U):  E.O.  12735  of  November  16.  1990  (55 
FR  48587,  November  20,  1990),  as  continued 
by  Notice  cf  November  12.  1993  (58  FR 
60361.  November  15. 1993);  E.O.  12867  of 
Septemlier  30,  1993  (58  FR  51747,  October  4. 
1993):  E.O.  12868  of  September  30. 1993  (58 
FR  51749.  October  4,  1993):  and  E.O.  12918 
of  May  26,  1994  (59  FR  28205,  May  31,  1994). 

2.  The  authority  citation  for  15  CFR 
Part  785  is  revised  to  read  as  follows: 

Authority:  Pub.  L  264,  59  Stat.  619  (22 
use.  287c),  as  amended;  Pub.  L.  90-351,  82 
Stat.  197  (18  U.S.C.  2510  et  seq.],  as 
amended;  Pub.  L.  95-223.  91  Stat.  1626  (50 
use.  1701  et  seq.];  Pub.  L.  95-242,  92  Stat. 
120  (22  U.S.C.  3201  et  seq.  and  42  V.SXZ. 
2139a):  Pub.  L.  96-72.  93  Stat.  503  (50  U.S.C 
App  2401  et  seq],  as  amended  (extended  by 
Pub.  L.  103-10,  107  Stat.  40  and  bv  Pub.  L. 
103-277,  108  Stat.  1407);  E.O.  12002  of  July 
7,  1977  (42  FR  35623.  July  7.  1977),  as 
amended:  E.O.  12058  of  May  11, 1978  (43  FR 
20947,  May  16. 1978):  E.O.  12214  of  May  2, 
1980  (45  FR  29783,  May  6,  1980);  E.O.  12735 
of  November  16.  1990  (55  FR  48587, 
November  20. 1990).  as  continued  by  Notice 
of  November  12,  1993  (58  FR  60361, 
November  15,  1993):  E  O.  12867  of 
September  30, 1993  (58  FR  51747,  October  4. 
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1993);  E.O.  1 

FR  51749. 

of  May  26,  1994 


of  September  30, 1993  (58 
October  4,  1993);  and  E.O.  12918 
59  FR  28205,  May  31, 1994). 


PART  771— {A  yiENDED] 

3.  Section  Tt  1.2  is  amended  by 
adding  paragraph  (c)(6)  to  read  as 
follows: 

§  771 .2    General  Provisions. 


(c)*  * 

(6)  The  expo^ 
to  the  United 
arms  embargo 
in  §  785.4  (a)  o 


of  the  item  is  subject 
r  lations  Security  Council 
igainst  Rwanda  described 
this  subchapter. 


PART  785— {A|»/IENDED] 

4.  Section 
adding 


7d5.4  is  amended  by 
paragra  ah  (a)  to  read  as  follows: 


199} 


h  ting  I 
trans  port. 


,  includi:  ig 


§785.4    Countrr 

(a)  Rwanda. 
of  May  26. 
the  United 
and  the  Export 
directed  the 
take  action  re 
including 
materiel  of  all 
origin,  to 
action  is 
foreign  policy, 
the  United  Nat , 
Resolution  91 
Department 
established  the 
policies  for  i 
jurisdiction 
(1)  An  em 
or  supply  to 
materiel  of  all 
origin 

ammunition 
equipment 
equipment,  an 
items.  A  va" 
the  sale,  su 
embargoed 
(aid)  (i)  and  (i 
territory  of  the 
person.  A 
required  for 
supply  to 
United  States 
country  or 
(Notwi 
provisions  of 
reexport 
embargo  apply 
persons.)  A  va 
required  for 
registered  ai 
transport  to 
These 
items 

following  pol 
embargo: 


n 


pa  am 


lid£  ted 
ippl  J 
items 


vali<  ated 

•ths 
Rwa  ida 
ites  I  le 
oth  !r 
•withstand  ng 
nsof§  77 
contri  >ls 


thj 

rciaft 

Rvranda  i 
require!  lents 
regardle  ss 


Groups  T&V. 
n  Executive  Order  12918 
the  President  invoked 
Nations  Participation  Act 
Administration  Act  and 
Department  of  Commerce  to 
to  the  sale  or  supply, 
of  arms  and  related 
ypes.  regardless  of 
Rwai  da.  The  President's 
consii  ;tent  with  United  States 
and  in  conformity  with 
ons  Security  Council 
ofMay  17.1994.  The 
of  tommerce  has 

following  special 
itetns  under  its  licensing 

iba:  go  is  in  effect  on  the  sale 
Ri  kranda  of  arms  and  related 
ypes  and  regardless  of 

weapons  and 
ilitary  vehicles  and 

ilitary  police 
i  spare  parts  for  such 
license  is  required  for 
or  export  to  Rwanda  of 
as  listed  in  paragraphs 
)  of  this  section  from  the 
United  States  by  any 

license  is  also 
export,  reexport,  sale  or 
of  such  items  by  any 
lerson  in  any  foreign 
location, 
the  reexport 
774.1  of  this  subchapter, 

imposed  by  this 
only  to  reexports  by  U.S. 
idated  license  is  further 
use  of  any  U.S.- 
or  vessel  to  supply  or 
any  such  items, 
apply  to  embargoed 
of  origin.  The 
i^ies  implement  this 


(i)  Applications  for  export  to  Rwanda 
of  Crime  Control  and  Detection 
Commodities  as  described  in  §  776.14  of 
this  subchapter  will  generally  be 
denied. 

(ii)  Applications  for  export  to  Rwanda 
of  items  described  by  any  ECCN  ending 
in  "18A";  items  described  by  ECCNs 
1A88F.  2B85F,  5A80D.  6A02A.a.l,  a.2. 
a.3  and  c.  6A03A.b.3  and  b.4.  6D21B, 
6E01A,  6E02A.  9A22B.  9A9lF.a,  0A84C, 
0A86F,  and  0A88F  will  generally  be 
denied. 

(2)  This  embargo  was  effective  11:59 
p.m.  EDT  on  May  26,  1994.  Consistent 
with  United  Nations  Security  Council 
Resolution  918  and  the  United  Nations 
Participation  Act,  this  embargo  is 
effective  notwithstanding  the  existence 
of  any  rights  or  obligations  conferred  or 
imposed  by  any  international  agreement 
or  any  contract  entered  into  or  any 
license  or  permit  granted  prior  to  that 
date,  except  to  the  extent  provided  in 
regulations,  orders,  directives  or 
licenses  that  may  be  issued  in  the  future 
under  Executive  Order  12918  or  these 
regulations. 

(3)  Definitions.  For  the  purposes  of 
this  embargo,  the  term: 

(i)  "Person"  means  a  natural  person  as 
weli  as  a  corporation,  business 
association,  partnership,  society,  trust, 
or  any  other  entity,  organization  or 
group,  including  governmental  entities; 
and 

(ii)  "United  States  person"  means  any 
citizen  or  national  of  the  United  States, 
any  lawful  permanent  resident  of  the 
United  States,  or  any  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities,  organized  under 
the  laws  of  the  United  States  (including 
foreign  branches). 


PART  79&-[AMENDED] 

Supplement  No.  1  to  §  799.1    [Amended] 

5.  In  Supplement  1  to  §  799.1, 
Category  1  (Materials),  a  new  ECCN 
1A88F  is  added  immediately  following 
ECCN  1A84C  to  read  as  follows: 

1A88F    Bulletproof  and  bullet  resistant 
vests. 

Requirements 

Validated  License  Required:  SZ  and 
Rwanda 

Unit:  Number 

Reason  for  Control:  FP  (see  Note) 

GLV:  $0 

GCT:  No 

GFW:  No 

Note:  These  items  are  subject  to  the  United 
Nations  Security  Council  arms  embargo 


against  Rwanda  described  in  §  785.4  (a)  of 
this  subchapter. 

*         •         •         *         « 

6.  In  Supplement  1  to  §  799.1, 
Category  2  (Materials  Processing),  ECCN 
2B85F  is  revised  to  read  as  follows: 

2B85F  Equipment  specially  designed 
for  manufacturing  shotgun  shells;  and 
ammunition  hand-loading  equipment 
for  both  cartridges  and  shotgun  shells. 

Requirements 

Validated  License  Required:  SZ  and 
Rwanda 

Unit:  S  value 

Reason  for  Control:  FP  (see  Note) 

GLV:  $0 

GCT;  No 

GFM':  No 

Note:  These  items  are  subjetTt  to  the  United 
Nations  Security  Council  arms  embargo 
against  Rwanda  described  in  §  785.4(a)  of  this 
subchapter. 

***** 

7.  In  Supplement  1  to  §  799.1. 
Category  5  (Telecommunications  and 

'Information  Security"),  Subchapter  III 
(Other  Equipment,  Materials, 
"Software  "  and  Technology),  ECCN 
5A80D  is  revised  to  read  as  follows: 

5A80D    Communications  intercepting- 
devices:  and  parts  and  accessories 
therefor.  (Specify  by  name.)  (Also  see 
§  776.13  of  this  subchapter.) 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 
Unit:  S  value 

Reason  for  Control:  FP  (see  Noles) 
GLV:  $0 
GCT:  No 
GFW:  No 

Notes:  1.  These  items  are  subject  to  the 
United  Nations  Security  Council  arms 
embargo  against  Rwanda  described  in  §  785.4 
(a)  of  this  subchapter. 

2.  Controls  on  this  equipment  arc 
maintained  in  accordance  with  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968 
(Pub.  L  90-351). 
***** 

8.  In  Supplement  1  to  §  799.1, 
Category  6  (Sensors),  ECCNs  6A02A  and 
6A03A  are  amended  by  revising  the 
"Requirements"  sections  and  ECCNs 
6D21B,  6E01A,  and  6E02A  are  revised 
to  read  as  follows: 

6A02A     Optical  sensors. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS,  FP  and  MT 
(see  Notes) 
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GLV:  53.000.  except  SO  for  items 
described  in  paragraphs  a.l.  a.2.  a.3.  and 
c 

GCT:  Yes,  except  MT  and  FP  (see 
Notes) 

GFW:  No 

Notes:  1.  FP  controls  for  regional  stability 
apply  to  items  conurolled  by  6A02.a.l.  a.2. 
a.3.  and  c  (see  §  776.16  (b)  of  this 
subchapter). 

2.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia.  Japan.  New 
Zealand,  and  members  of  NATO  for  police 
model  infrared  viewers  controlled  by  6A02.C 
(see  §  776.14  of  this  subchapter). 

3.  MT  controls  apply  to  optical  detectors 
described  in  6A02.a.l.  a.3,  and  a  4  that  are 
specially  designed  or  rated  as 
electromagnetic  (including  "laser")  and 
ionized-particle  radiation  resistant. 

4.  The  items  listed  in  6A02.a.l.  a.2.  a.3. 
and  c  are  subject  to  the  United  Nations 
Security  Council  arms  embargo  against 
Rwanda  described  in  §  785.4  (a|  of  this- 
subchapter. 


6A03A    Cameras. 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  \S,  FP  and  NP 
(see  Notes) 

GLV:  $1,500.  e.xcept  $0  for  6A03.a.2 
through  a. 5.  b.l.  b.3  and  b.4 

GCT:  Yes.  e.xcept  NP  and  FP  (see 
Notes) 

GFW:  No 

GNSG:  Yes.  except  Bulgaria.  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes:  1.  FPcontrols  for  regional  stability 
apply  to  items  controlled  by  6.\03  b.3  and 
b.4. 

2.  NP  controls  apply  to  items  described  in 
6.\03  a.2.  a.3,  a  4,  a.5.  and  b.l. 

3.  The  items  listed  in  6A03.b.3  and  b.4  are 
subject  to  the  United  Nations  Security 
Council  arms  embargo  against  Rwanda 
described  in  §735.4  (a)  of  this  subchapter. 


6D218     "Software"  specially  designed 
for  the  "development"  or  "production" 
of  equipment  controlled  by  6A02.a.l. 
a.2.  a.3.  a.4.  and  c.  6A03.b.3and  b.4. 
6.^07  bxmd  c.  6A22.  6A28.  or 6A30. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $va.lue 

Reason  for  Control:  MT  and  FP  (see 
Notes) 

GTDR:  No 

GTDU:  No 

Notes:  1.  FP  controls  for  regional  stability 
apply  to  "software"  for  the  'development"  or 
"production"  of  equipmenfcontroUed  by 


6.A02  a.l.  a.2.  a.3.  and  c.  or  6A03.b.3  and  b.4 
(see  §776. 16(b)). 

2.  MT  controls  apply  to  "software"  for  the 
"develop.'nent"  or  "production"  of 
equipment  controlled  by  6A02.a.l.  a.3.  and 
a.4.  6A07.b  and  c.  6A22.  6A28,  or  6A30  (see 
§  778.r(a)). 

3.  "Software"  for  the  "development"  or 
"production"  of  equipment  controlled  by 
6.A02.a  1.  a.2.  a.3.  and  c.  or  6A03.b.3  and  b  4 
is  subject  to  the  United  Nations  Security 
Council  arms  embargo  against  Rwanda 
descri'oed  in  §  785.4  (a)  of  this  subchapter. 


6E01A     Technology  according  to  the 
General  Technology  Note  for  the 
"development"  of  equipment,  materials 
or  "software"  controlled  bv  6A01.  6A02. 
6A03.  6A04.  6A05.  6A06.  '6A07.  6A08. 
6804.  6805.  6807.  6808.  6C02.  6C04. 
6C05.  6D01.  6D02.  or  6D03. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS.  MT,  NP,  and 
FP  (see  Notes) 

GTDR:  Yes.  except  MT,  NP.  and  FP 
(see  Notes) 

GTDU:  No 

GS'SG:  Yes.  except  Bulgaria.  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes:  1.  MT  controls  apply  to  technology 
for  the  "development"  of  equipment 
conUt)!led  by  6A02.a  1.  a.3.  or  a.4. 6A07.b  or 
c.  or  6.\08  MT  controls  on  technology  for 
6.A08  equipment  apply  only  when  the 
equipment  is  designed  for  airborne 
applications  and  is  usable  in  the  systems 
described  in  §  778.7(a)  of  this  subchapter 

2.  FP  controls  for  regional  stability  apply 
to  technology  for  the  '"development"  of  items 
controlled  by  6A02.a.l,  a.2.  a.3.  ore  and 
6A03.b.3  and  b.4  (see  §  776.16(b)  of  this 
subchapter). 

3.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia.  Japan.  New 
Zealand,  and  members  of  NATO  for 
technology  for  the  ""development"  of  police- 
model  infrared  viewers  controlled  by  6.\02.c 
(see  §  776.14  of  this  subchapter). 

4.  NP  controls  apply  to  technology  for  the 
"devslopment"  of  equipment  controlled  by 
6A03.a.2.  a.3.  a.4.  a.5.  or  b.l  or  6A05.a.l.c.. 
a.2.a.  a.4.c.  a.6  (argon  ion  lasers  only),  a."  b. 
c.l.b.  C.2.C.2.  C.2X.3.  c.2.d.2.  or  d.2.c. 

5.  Technology  for  the  'development"  of 
items  controlled  by  6A02.a.l.  a.2,  a.3.  or  c 
and  6.\03.b.3  or  b.4  is  subject  to  the  United 
Nations  Security  Council  arms  embargo 
against  Rwanda  described  in  §  783.4  (a)  of 
this  subchapter. 

Related  ECCNs:  See  6E21B  for  MT 
controls  on  technology  for  the 
"development"  of  equipment  controlled 
by  6A22,  6A28,  6A29.  or  6A30.  See 
6E40B  for  NP  controls  on  technology  for 
the  "use"  of  cameras  or  lasers  controlled 
by  6A03  or  6A05,  respectively.  See 
6E41B  for  NP  controls  on  technology  for 
the  "development",  "production",  or 


'use"  of  cameras  or  lasers  controlled  by 
6.\43  or  6A50.  respectively. 

6E02A     Technology  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment  or  materials 
controlled  by6A01.  6A02.  6A03.  6A04. 
6A05.  6A06'.  6A07.  6A08.  6804.  6805. 
6807.  6808.  6C02.  6C04.  or  6C05 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT,  NP,  and 
FP  (see  Notes) 

GTDR:  Yes.  except  MT.  NP.  and  FP 
(see  Notes) 

GTDU:  No 

GNSG:  Yes.  e.xcept  Bulgaria.  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes:  1.  MT  controls  apply  to  technology 
for  the  "production"  of  equipment  controlled 
by  6.^02.8  1.  a.3.  or  a.4.  6A07.borc.  or  6.\08. 
MT  controls  on  technology  for  6A08 
equipment  apply  only  when  the  equipment 
is  designed  for  airborne  applications  and  is 
usable  in  the  systems  described  in  §  778.7(a) 
of  this  subchapter. 

2.  FP  controls  for  regional  stability  apply 
to  technology  for  the  "production"  of  items 
controlled  by  6.^02  a  1.  a  2.  a.3.  or  c  and 
6.\03  b.3  or  b  4  (see  §  776.16(b)  of  this 
subchapter). 

3.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia.  Japan.  New 
Zealand,  and  members  of  NATO  for 
technology  for  the  "production"  of  police- 
model  infrared  viewers  controlled  by  6A02.C 
(see  §776.14  of  this  subchapter). 

4.  NP  controls  apply  to  technology  for  the 
"production"  of  equipment  controlled  by 
6.A03.a.2.  a.3.  a.4.  a.5,  or  b.l  or  6A05.a  l!c  . 
a. 2. a.  a.4  c,  a.6  (argon  ion  lasers  only),  a. 7  b. 
c.l.b.  C.2.C.2.  C.2C.3.  C.2  d  2.  or  d.2.c. 

5.  Technology  for  the  "production"  of 
ite.ms  controlled  by  6A02.a.l.  a.2,  a.3.  or  c 
and  6A03.b.3  or  b  4  is  subject  to  the  United 
Nations  Secu.nty  Council  arms  embargo 
against  Rwanda  described  in  §  785.4  (a)  of 
this  subchapter. 

Related  ECCNs:  See  6E22B  for  MT 
controls  on  technology  for  the 
"production"  of  equipment  controlled 
by  6A22.  6A28,  6A29,  or  6A30.  See 
6E40B  for  NP  controls  on  technology  for 
the  "use"  of  cameras  or  lasers  controlled 
by  6.A03  or  6A05.  respectively.  See 
6E41B  for  NP  controls  on  technology  for 
the  "development",  "production",  or 
"use"  of  cameras  or  lasers  controlled  by 
6A43  or  6.^50.  respectively. 

9.  In  Supplement  1  to  §  799.1. 
Category  9  (Propulsion  Systems  and 
Transportation  Equipment).  ECCN 
9A22B  is  revised  and  ECCN  9A91F  is 
amended  by  revising  the 
■  Requirements"  section  to  read  as 
follows: 
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9A22B    Vehiiles  designed  or  modified 
for  the  transpt  rt  or  handling  of 
"missile"  systi'ms 

Requirements 

Validated  L  cense  Required: 
QSTVWYZ 

Unit:  Equipment 
accessories  in 

Reason  for 

GLV:  $0 

GCT.No 

GFW:  No 

Note:  These 
Nations  Seoiriti 
against  Rwanda 
this  subchapter. 


in  number;  parts  and 
S  value 
( 'ontrol:  MT,  FP  (see  Note) 


it^ms  are  subject  to  the  United 
Council  arms  embargo 
described  in  §  785.4  (a)  of 


9A91F    Othei  Aircraft  and  certain  gas 
turbine  e/igj/iep. 

Requirements 

License  i 


Required:  SZ,  Iran 
addition,  Rwanda  for 


Validated 
and  Syria.  In 
9A91.aonly. 

Unit:  Number 

Reason  for  qontrol:  FP  (see  Note) 

GLV:  $0 

GCT:  No 

GFW:  No 

Note:  The  iteiAs 
to  the  United  N<  tions 
embargo  against 
§  785.4(a)  of  thi 


listed  in  9A91.a  are  subject 
Security  Council  arms 
Rwanda  descril>ed  in 
subchapter. 


lu 


10.  In  Suppl  sment  1  to  §  799.1, 
Category  10  (N  iscellaneous),  EtXNs 
0A18A,  0A84(  and  0A86F  are  revised, 
and  a  new  EC(  N  0A88F  is  added 
immediately  f(  illowing  ECCN  0A86F  to 
read  as  follow:  : 


0A18A    Itemi 
Munitions  List 


(on 


^  Bw 


Notes:  1.  FP 
apply  toOAlS.c 
Australia,  and 

2.  Ucenses  fo; 
generally  be  det  ied 

3.  These  itemi 
Nations  Securiti 
against  Rwanda 
subchapter. 

List  of  Items  C  ontroUed 

a.  Power  controlled 
control  units 
military  use, 


on  the  International 


Requirements 

Validated  L^ense  Required: 
QSTVWYZ 

Unit:  0A18 
OAlS.d  throu^ 

Reason  for 

GLV:  0A18. 
$3000;  0A18.C 
$0,  entire  entr ' 

GCT:  No 

GF]\':  No 


through  .c:  $  value; 

f:  number 

trol:  NS,  FP  (see  Notes) 
and  .b:  $5000;  0A18.C: 
through  f:  $1500;  Except 

for  Rwanda 


ntrols  for  regional  stability 
except  to  NATO.  Japan, 

Zealand, 
export  to  Iran  and  Syria  will 


are  subject  to  the  United 
Council  arms  embargo 
described  in  §  785.4(a)  of  this 


searchlights  and 
therefor,  designed  for 
apd  equipment  mounting 


such  units;  and  specially  designed  parts 
and  accessories  therefor. 

b.  Construction  equipment  built  to 
mihtary  specifications,  specially 
designed  for  airborne  transport;  and 
specially  designed  parts  and  accessories 
therefor. 

c.  Specially  designed  components  and 
parts  for  ammunition,  except  cartridge 
cases,  powder  bags,  bullets,  jackets, 
cores,  shells,  projectiles,  boosters,  fuses 
and  components,  primers,  and  other 
detonating  devices  and  ammimition 
belting  and  linking  machines  (all  of 
which  are  controlled  by  the  Office  of 
Defense  Trade  Control,  Department  of 
State). 

d.  Bayonets. 

e.  Muzzle-loading  (black  powder) 
firearms. 

Note:  Antique  small  arms  dating  prior  to 
1890  and  their  reproductions  are  not 
controlled  by  this  ECCN  0A18A  (See  ECCN 
0A96G). 

f.  Military  helmets,  except: 

f.l.  Conventional  steel  helmets  other 
than  those  described  by  f.2  below. 

f.2.  Helmets,  made  of  any  material, 
equipped  with  communications 
hardware,  optional  sights,  slewing 
devices  or  mechanisms  to  protect 
against  thermal  flash  or  lasers. 

Note:  Helmets  described  in  0A18.f.l  are 
controlled  by  0A88.  Helmets  described  in 
0Al8.f.2  are  controlled  by  the  Office  of 
Defense  Trade  Control,  Etepartment  of  State. 


0A84C    Shotguns,  barrel  length  18 
inches  or  over;  buckshot  shotgun  shells; 
and  arms,  discharge  type  (for  example, 
stunguns,  shock  batons,  electric  cattle 
prods,  immobilization  guns  and 
projectiles,  etc.)  except  equipment  used 
exclusively  to  treat  or  tranquilize 
animals,  and  except  arms  designed 
solely  for  signal,  flare,  or  saluting  use; 
and  parts,  n.e.s.,  including  optical 
sighting  devices  for  firearms. 

Requirements 

Validated  License  Required: 
QSTVWYZ,  except  for  Australia,  Japan, 
New  Zealand,  and  members  of  NATO 
(see  Notes) 

Unit:  $  value 

Reason  for  Control:  FP 

GLV.$0 

GCT:  No 

GFIV;  No 

Notes:  1.  Shotguns  with  a  barrel  length  24 
inches  or  over  require  a  validated  license  for 
shipment  to: 

a.  Country  Groups  QSWYZ,  regardless  of 
end-user; 

b.  Rwanda,  regardless  of  end-user; 

c.  Other  destinations  in  Country  Groups  T 
&  V,  except  for  Australia,  Japan,  New 
Zealand,  and  members  of  NATO,  only  if  for 


sale  or  resale  to  police  or  law  enforcement 
agencies. 

2.  Shotguns  with  a  barrel  length  of  at  least 
18  inches  but  less  than  24  inches  require  a 
validated  license  to  all  destinations  except 
Australia,  Japan.  New  Zealand,  and  meml>ers 
of  NATO,  regardless  of  end-user. 

3.  Shotguns  with  a  barrel  length  of  less 
than  18  inches  are  controlled  by  the  Office 
of  Defense  Trade  Control,  Department  of 
Slate. 

4.  All  items  in  this  ECCN  are  subject  fo  the 
United  Nations  Security^Council  arms 
embargo  against  Rwanda  described  in 

§  785.4(a)  of  this  subchapter. 

0A86F    Shotgun  shells,  except 
buckshot  shotgun  shells,  and  parts. 

Requirements 

Validated  License  Required:  SZ  and 
Rwanda 

Unit:  $  value 

Reason  for  Control:  FP  (see  Note) 

GLV:  $0 

GCT:  No 

GFIV;  No 

Note:  These  items  are  subject  to  the  United 
Nations  Security  Council  arms  embargo 
against  Rwanda  described  in  §  785.4(a)  of  this 
subchapter. 

0A88F    Conventional  military  steel 
helmets  as  described  by  0A18.f.l;  and 
machetes. 

Requirements 

Validated  License  Required:  SZ  and  . 
Rwanda. 
t/nit.$  value 

Reason  for  Control:  FP  (see  Note) 
GLV:  $0 
GCT:  No 
GFW.  No 

Note:  These  items  are  subject  to  the  United 
Nations  Security  Council  arms  embargo 
against  Rwanda  described  In  §  785. 4(a)-of  this 
subchapter. 

Dated:  August  1. 1994. 
Sue  E,  Eckert, 

Assistant  Secretary  for  Export 
Administration. 
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BILLING  CODE  3S10-DT-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  35  and  154 

pocket  No.  RM94-19-<X)0:  Order  fto.  568] 

Filing  Requirements  for  Public  Utility 
and  Interstate  Natural  Gas  Company 
Rate  Schedules  and  Tariffs 

Issued  July  28, 1994. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  Energy. 
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action:  Final  rule. 


SUMUfWRY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
modifying  Parts  35  and  154  of  its 
regulations  to  require  that  public 
utilities  and  interstate  natural  gas 
companies  file  with  the  Commission 
and  serye  on  parties  a  marked  version 
of  proposed  rate  schedule  and  tariff 
changes  that  highlights  new  language 
and  shows  deleted  language  by    - 
strikeout. 

EFFECTtVE  DATE:  September  7.  1994.  • 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  White,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  EX:  20426,  (202)  208- 
0491. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  In  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 

,  in  I^om  3104.  941  North  Capitol  Street. 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIFS),  an  electronic  bulletin 
board  ser\'ice.  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPs.  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  The  full  text  of  the  document 
will  be  available  on  CIPS  for  30  days 

-from  the  date  of  issuance.  The  complete 
text  on  diskette  in  Wordperfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systertis  Corporation,  also  located  in 
Room'  3308,  941  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
.Moler.  Chair;  Vicky  A.  Bailey.  Jemes  J. 
Hoecker.  William  L.  Massey,  and  Donald  F. 
Santa.  Jr. 

I.  The  Revised  Filing  Requirements 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  amending 
Parts  35  and  154  of  its  regulations  to 
require  pubhc  utihties  and  interstate 
natural  gas  companies  to  file  a  marked 
version  of  proposed  rate  schedule  and 
tariff  changes  that  highlights  new 
language  and  shows  deleted  language  by 
strikeout.  The  changes  to  the 
Commission  regulations  are  to  be 
effective  on  September  7,  1994. 


On  April  15.  1994,  the  Commission 
received  a  joint  petition  from  18  parties' 
(petitioners),  representing  a  broad  array 
of  gas  and  electric  industry  interest 
groups  that  participate  in  Commission 
proceedings.  Petitioners  requested  that 
natural  gas  companies^  and  public 
utilities^  include  in  any  filing  that 
changes  an  existing  rate  schedule  or 
tariff  a  "redlined"  version  of  the  rate 
schedule  or  tariff  showing  all  the 
changes  on  the  pages  to  be  superseded, 
supplemented,  or  otherwise  changed 
with  the  replacement  pages. 

In  support  of  their  request,  the 
petitioners  state  that  the  Commission's 
current  filing  regulations  only  require 
that  regulated  com.panies  provide  a 
"brief  descriprion  of  the  rate  schedule 
change"*  c  a  'statement  of  the  nature  " 
of  the  proposed  change."  ^  Petitioners 
state  that  it  is  very  difficult  for 
interested  parties  to  quickly  understand 
what  changes  are  being  made. 
Petitioners  state  that  the  burden  of 
requiring  regulated  companies  to 
provide  marked  versions  is  small 
because  of  the  widespread  availability 
of  computerized  highlighting  capability. 

The  Conmiission  agrees  with  the 
petitioners.  Commission  staff  and 
interested  parties  typically  spend  an 
appreciable  amount  of  time  performing 
side-by-side  comparisons  of  the 
different  versions  of  a  document  in 
order  to  understand  the  changes.  To 
facilitate  review  of  the  documents,  for 
each  copy  of  the  filing  otherwise 
required  by  these  regulations  a  marked 
version  of  the  filing  showing  the 
deletions  and  additions  must  be 
submitted  to  the  Commission  and  serve 
on  the  parties.  Marking  of  the  text  may 
be  achieved  in  a  number  of  ways.  The 
new  language  m.ust  be  marked  by 
highlight,  background  shading,  bold  te.xt 
or  underlined  text.  Deleted  language 
must  be  indicated  by  strike-through. 
Much  time  and  resources  will  be  saved 
by  the  change.  Therefore,  the 


'  .American  Forest  &  Paper  Association,  Fuel 
Ma.nugers  Association.  American  Iron  and  Steel 
loiititute.  .American  Public  Gas  Association. 
AiniTican  Public  Power  Association,  Associated 
Natural  Gas.  Chemical  Manu&cturers  Association. 
Klectricity  Consumers  Resource  Council.  Electric 
Genpfdting  Association.  Hadson  Gas  Systenv;.  The 
Fertilizer  Institute.  Natural  Gas  Clearinghouse, 
Northeast  Energy  Associates,  Northwest  Industrial 
Gas  Users.  Process  Gas  Consumers  Group, 
Producer-Marketer  Transportation  Group,  Public 
SenicR  Conunissiun  of  the  State  of  New  York,  and 
Texas  Independent  Producers  and  Ro)'alty  Owners 
Association. 

'  As  deHned  in  the  Natural  Ges  Act.  IS  ll.S.C 
717a(ej  (t9S8). 

'  As  denned  ui  the  Federal  Pownt  Act.  IB  U.S.C 
B24(e)(1988). 

M8  CFR  35.13(b)(4). 

■>  18  CFR  154.63  (bKii). 


Commission  is  adopting  the  proposed 
changes  to  its  regulations. 

II.  Public  Reporting  Burden 

The  Commission  estimates  the  public 
reporting  burden  for  the  collection  of 
information  under  the  rule  will  increase 
the  existing  reporting  burden  by  an 
average  of  45  minutes  per  response. 
Filed  documents  are  typically  produced 
using  word  processors,  and  most  word 
processing  programs  have  the  capability 
to  provide  documents  in  the  marked 
version.  Further,  little  effort  is  required 
to  produce  a  marked  version  by  hand. 
if  necessary.  The  average  number  of 
responses  to  be  submitted  to  the 
Commission  is  four  times  a  year.  The 
number  of  respondents  is  esi'iiiv-.h'd  to 
be  234  for  pubUc  utiUties  and  50  for 
interstate  natiual  gas  pipeline 
companies.  The  annual  reporting 
burden  associated  with  this  information 
collection  requirement  is  702  hours  for 
electric  filings  and  748  hours  for  gas 
filings  for  a  combined  total  of  14.50 
hours. 

Interested  persons  may  send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reduciuR  the  burden  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  941  North 
Capitol  Street.  NE.  Washington.  DC 
20426  (Attention:  Michael  Miller.    — 
Information  Services  Division.  (202) 
208-14151,  and, to  the  Office  of- 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Kegulatorv  Commission).  FAX:  (202' 
395-5167". 

III.  Regulatory.  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA)'- 
requires  agencies  to  prepare  certain 
statements,  descriptions  and  analyses  of 
proposed  rules  that  will  have  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities." 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

The  Commission  does  not  believe  that 
this  rule  will  have  such  an  impact  on 
small  entities.  Most  filing  companies 
regulated  by  the  Commission  do  not  fall 
wthin  the  RFA's  definition  of  small 
entity.''  Further,  even  small  entities 


«■  5  L'.S.C  601-612. 

'  5  tl.S.C  601(3).  citing  to  section  3  of  the  Small 
Business  Act.  IS  U.S.C.  632.  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 

CimtinuMl 
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V.  Informati(  m  Collection  Statement 

The  Office  of  Management  and 
Budget's  {0^  B)  regulations  >"  require 
that  OMB  ap  irove  certain  information 
and  recordkeeping  requirements 
imposed  by  ajn  agency.  The  information 
collection  requirements  in  this  final  rule 
are  contained  in  FERC-516  "Electric 
Rate  Schedul  a  Filings"  (1902-0096)  and 
FERC-542  "( ;as  Pipeline  Rates:  Initial 
Rates,  Rate  C  lange  &  Tracking"  (1902- 
0070^;  FERC-  544  "Gas  Pipeline  Rates: 
Rate  Change  Formal)"  (1902-0153)  and 
FERC-545  "( ;as  Pipehne  Rates:  Rate 
Change  (Non  Formal)"  1902-0154. 

The  Comm  ission  is  issuing  this  final 
rule  to  requii  b  that  all  material  filed 
with  the  Con  mission  be  marked  to 
indicate  char  ges  to  the  rate  schedules 
and  tariffs,  w  lether  they  be  additions  or 
deletions.  Th  s  Commission  uses  the 
information  I  o  carry  out  its  regulatory 
responsibilit  es  pursuant  to  the  Energy 
Policy  Act  of  1992.  the  Federal  Power 
Act  and  the  T  tatural  Gas  Act.  The 
Commission'  >  Office  of  Electric  Power 
and  Regulati  »n  (OEPR)  uses  the 
information   or  review  of  electric  rate 
filings.  The  C  ommission's  Office  of 
Pipeline  Reg  ilation  uses  the 
information  1  o  review  rate  filings  by 
natural  gas  p  pelines  for  the 
transportatio  i  of  gas. 

The  Comm  ission  is  submitting  to  the 
Office  of  Mai  agement  and  Budget  a 
notification  <  f  these  collections  of 
information,  [nterested  persons  may 
obtain  inforii  lation  on  these  reporting 
requirement!  by  contacting  the  Federal 


operated  and  wtf  ch  is  not  dnminani  in  its  field  of 
operation. 

•l8CFR3aO- 

<18CFR380.4aK2)(ii). 

'"5CFR1320  14. 


Energy  Regulatory  Commission,  941 
North  Capitol  Street,  NE,  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415).  Comments  on  the 
requirements  of  this  rule  can  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Washington,  D.C. 
20503,  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory  Commission) 
FAX:  (202)  395-5167. 

VI.  Administrative  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA)  exempts  certain  rules  from  notice 
and  comment  requirements." 
Specifically,  the  APA  exempts  "rules  of 
agency  organization,  procedure,  or 
practice"  from  the  requirements  for 
notice  and  comment. ^^  j^e  requirement 
to  file  marked  versions  of  filings 
qualifies  for  exemption  as  a  procedural 
rule  because  it  does  not  affect  the 
substantive  rights  of  a  party. 

This  order  is  effective  on  September 
7, 1994. 

List  of  Subjects  in  18  CFR  Parts  35  and 
154 

Public  Utilities,  Natiu-al  Gas 
Companies,  Rate  Schedules  and  Tariffs. 

By  the  Comrnission. 
Lois  D.  Cashell, 

Secretary- 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  35  and  154  in 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  35— FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  part  35 
continues  io  read  as  follows: 

Authority:  16  U.S.C.  791a-325r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  In  §35.10,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  35.10    Form  and  style  of  rate  schedules. 

•        ft        *        *        * 

(c)  At  the  time  a  public  utility  files 
with  the  Commission  and  posts  under 
this  part  to  supersede,  supplement,  or    . 
otherwise  change  the  provisions  of  a 
rate  schedule  previously  filed  with  the 
Commission  under  this  part,  in  addition 
to  the  other  requirements  of  this  part,  it 
must  file  and  post  a  marked  version  of 
the  pages  to  be  changed  showing 
additions  and  deletions.  The  new 
language  must  be  marked  by  either 
highlight,  background  shading,  bold 
text,  or  underlined  text.  Deleted 


"5  U.S.C.  553(b)(3). 
"5  U.S.C.  553(b)(3)(A). 


language  must  be  marked  by  strike- 
through.  A  marked  version  of  the  pages 
to  be  changed  must  be  included  in  each 
copy  of  the  filing  required  to  be  filed  or 
posted  by  this  part. 

PART  154— RATE  SCHEDULES  AND   - 
TARIFFS 

3.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  15  U.S.C  717-7l7w;  31  U.S.C. 
9701;  42  U.S.C.  7102-7352. 

4.  In  §  154.63,  a  new  paragraph 
(b)(l)(v)  is  added  to  read  as  follows: 

§  1 54.63    Changes  In  a  tariff,  executed 
service  agreement  or  part  thereof.^ 

ft         ft         *         ft         ft 

(b)  Material  to  be  submitted— 11)  All 
filings. 

(v)  A  marked  version  of  the  pages  to 
be  changed  or  superseded  showing 
additions  and  deletions.  All  new 
language  must  be  marked  by  either 
highlight,  background  shading,  bold 
text,  or  underlined  text.  Deleted 
language  must  be  indicated  by  strike- 
through.  A  marked  version  of  the  pages 
to  be  changed  must  be  included  in  each 
copy  of  the  filing  required  by  these 
regulations.  r.v'-- 

•        *        *        *        •     - 

(PR  Doc.  94-18868  Filed  8-5-94;  8:45  am) 
BILUNG  CODE  C717-01-M 


18  CFR  Parts  154, 157,  270,  271,  272, 
273,  274  and  275 

[Docket  No.  RM94-1S-000;  Order  No.  567] 

Removal  of  Outdated  Regulations 
Pertaining  to  the  Sales  of  Natural  Gas 
Production 

July  28. 1994. 

AGENCY:  Federal  Energy  Regulatory- 
Commission,  Energy. 
ACTION:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  reviewed  its  regulations  and  has 
determined  that  certain  of  its   ; 
-regulations  pertaining  to  producer 
natural  gas  matters  are  either  outdated 
or  serve  no  useful  purpose. 
Consequently,  these  outdated  or 
nonessential  regulations  will  be 
removed  from  the  Commission's 
regulations. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  July  28, 1994. 


'  The  provisions  of  this  section  shall  no;  be 
applicabfe  to  fjlings  made  pursuant  to  §§  154.81 
through  154.86.  unless  such  HUng  results  in  a 
change  in  rate,  charge,  classification  or  service. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Elliott,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  (202)  208- 
0694. 

SUPP1.EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3308.  941  North  Capitol  Street. 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  personal  computer  with  a  modem 
by  dialing  (202)  208-1397.  To  access 
CIPS,  set  your  communications  software 
to  use  300,  1200  or  2400  baud,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  notice  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  3308, 
941  North  Capitol  Street.  NE.. 
Washington,  DC  20426.       ... 

Before  Commissionersr  Elizabeth  Anne 
Meier.  Chair:  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L  Massey,  and  Donald  F. . 
Santa.  Jr. 

I.  Introduction  and  Background 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has 
reviewed  its  regulations  and  has 
determined  that  certain  of  its 
regulations  pertaining  to  natural  gas 
producer  matters  are  either  outdated  or 
serve  no  useful  purpose  due  to  the 
decontrol  of  wellhead  sales.  Some  of  the 
regulations  under  the  Natural  Gas  Act  at 
issue  here  were  promulgated  by  the 
Federal  Energy  Regulatory 
Commission's  predecessor,  the  Federal 
Power  Commission  (FPC). 
Consequently,  these  outdated  or 
nonessential  regulations  will  be  deleted 
from  the  Commission's  body  of 
regulations.  The  regulations  to  be 
deleted  are  located  in  18  CFR  Parts  154, 
157, 270, 271,  272,  273, 274, and  275. . 

The  Commission  derives  its  initial 
responsibility  regarding  natural  gas 
matters  from  the  Natural  Gas  Act  of 
1938.  15  U.S.C.  717-717(w)  (1988) 
(NGA).i  Subsequently,  Congress 


amended  the  NGA  by  enacting  the 
Natural  Gas  Policy  Act  of  1978. 15 
U.S.C.  3301-3432  (1988)  (NGPA).  The 
NGPA  was  enacted  in  1978  to  deal  with 
the  shortages  of  gas  occurring  in  the 
1970's  in  the  interstate  market.  Under 
the  NGPA,  certain  categories  of  natural 
gas  were  immediately  removed  from  the 
Commission's  jurisdiction,  and  other 
categories  of  natural  gas  were  removed 
between  1979  and  1987.  Subsequently, 
Congress  passed  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989 
(Decontrol  Act).^  The  Decontrol  Act  was 
the  final  step  in  the  wellhead  decontrol 
of  natural  gas  that  was  begun  by  the 
NGPA.  The  Decontrol  Act  deregulated 
certain  categories  of  first  sales  of  natural 
gas  prior  to  January  1, 1993,  and 
provided  that,  as  of  January  1, 1993,  all 
"first  sales"  of  natural  gas,  as  that  term 
was  defined  in  the  NGPA,  are  no  longer 
subject  to  federal  regulation.  The 
Decontrol  Act  states  that  as  a  result  of 
the  repeal  of  Title  I  of  the  NGPA.  the 
provisions  of  the  contracts  between  the 
parties  for  the  sale  of  such  gas  will 
govern  according  to  their  terms.  The 
Decontrol  Act  also  repealed  section  503 
of  the  NGPA  which  set  forth  the 
procedures  and  requirements  for 
obtaining  NGPA  well  category 
determinations.  However,  the  NGA  still 
governs  the  transportation  and 
wholesale  sales  of  natural  gas  by 
interstate  pipeUnes.  In  passing  the 
Decontrol  Act,  Congress  also  expressed 
its  intent  that  the  Commission  reduce 
unnecessary  filings  and  reporting 
requirements.' 

In  light  of  the  complete  decontrol  of 
all  wellhead  sales  of  natural  gas  on 
January  1. 1993,  the  Commission's 
regulations  implementing  Title  I  of  the 
NGPA  and  Sections  4,  5,  and  7  of  the 
NGA  for  wellhead  sales  are  no  longer 
necessary,  and  will  be  deleted. 

II.  Public  Reporting  Burden 

The  Commission  believes  that  the 
elimination  of  these  nonessential  and 
outdated  regulations  will  to  some  extent 
reduce  the  reporting  burden  on 
producers  of  natural  gas  since  there  will 
no  longer  be  a  need  to  file  applications 
and  changes  in  rate  schedule,  and  this 
rule  will  not  impose  any  new  reporting 
requirements.  The  Commission  is 
notifying  the  Office  of  Management  and 
Budget  diat  the  information  collection 
burdens  are  being  reduced  by  this  rule. 


III.  Discussion 

A.  Part  154 

Section  154.42  pertains  to  natural  gas 
that  is  produced  by  an  interstate 
pipeline  or  an  affiliate  thereof  and  that 
is  delivered  to  such  pipeline  or  affiliate 
in  a  first  sale  on  or  after  December  1, 
1978.  This  regulation  is  outdated 
because  of  the  Decontrol  Act.  In  Order 
No.  523,*  the  Commission  found  that 
the  Decontrol  Act  deregulated  the  sale 
of  pipeline  production  for  system 
supply  on  July  27, 1989.  The 
Commission  also  found  that  pipeline 
production  subject  to  an  existing 
contract  with  another  pipeline  or 
particular  customer  was  eligible  for 
decontrol  in  accordance  with  the 
provisions  of  the  Decontrol  Act.  Thus, 
the  sale  of  pipeline  production  was 
totally  deregulated  as  of  January  1.  1993. 
Therefore,  this  section  will  be  deleted. 

Sections  154.91-103  specify  the 
requirements  for  the  filing  of  rate 
schedules  and  changes  in  rate  sche<lules 
for  the  sale  of  natural  gas  by  natural  gas 
producers  and  gatherers  and  the 
requirements  governing  the 
Commission's  acceptance  or  rejection  of 
those  filings.  Since  the  Decontrol  Act 
deregulated  all  first  sales  of  natural  gas 
as  of  January  1, 1993,  the  filing  of  rate 
schedules  for  the  sale  of  natural  gas  by 
producers  and  gatherers  is  no  longer 
required  and  these  regulations  are 
obsolete.  Therefore,  these  sections  will 
be  deleted. 

Sections  154.105-109(b)  set  forth  area 
rates  for  interstate  natural  gas  producer 
sales.  The  Commission  has  not 
established  area  or  national  rates  since 
passage  of  the  NGPA  in  1978.  Sections 
104  and  106(a)  of  the  NGPA  established 
maximum  lawful  prices  for  certain  first 
sales  of  natural  gas,  which  reflected  the 
area  and  national  rates  established  by 
the  Commission.  The  Decontrol  Act 
deregulated  the  price  for  all  first  sales  of 
natural  gas  as  of  January  1,  1993. 
Therefore,  these  sections  are  obsolete 
and  will  be  removed. 

Section  154.110  provides  a  small 
producer  exemption  from  the 
requirements  of  §§  154.92-102.  As  we 
are  removing  those  sections  from  the 
Commission's  body  of  regulations  in 
this  order,  §  154.110  is  no  longer 
needed.  Accordingly,  this  section  will 
be  removed. 

B.  Part  157 

Subpart  B  of  Part  157  concerns  filings 
by  producers  and  gatherers  for 


'  In  Phillips  Petroleum  Company  v.  Wisconsin, 
347  U.S.  672  (1954),  the  Court  held  that  the  NGA 
also  extended  the  Conuuission's  jurisdiction  over 


the  price  for  wellhead  sales  of  natural  gas  for  resale 
in  interstate  conunerce. 

2  Pub.  U  No.  101-60;  103  Stat.  157  (1989). 

3  Senate  Report  101-39. 101st  Cong.  1st  Sess.  at 
15. 


*  Order  Implementing  the  Natural  Gas  Wellhead 
Decontrol  Act  of  1989.  55  FR  17425  (April  25.  1990) 
FERC  Stats,  k  Regs.  Preambles  1 30,887  April  18, 
1990). 
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certificates  of  sublic  convenience  and 
necessity  undo'  section  7  of  the  NGA. 

Section  157.23  concerns  the  filing  by 
producers  of  applications  for  NGA  7(c) 
certificates  for  the  first  sale  of  natural 
gas  for  resale  in  interstate  commerce. 
All  first  sales  were  deregulated  as  of 
January  1, 199J.  In  addition,  in  Order 
No.  547,'  the  Gommission  issued  a  final 
rule  govemingjjurisdictional  sales  for 
resale  of  naturjl  gas  [e.g.,  LNG  or 
imported  gas)  by  persons  who  are  not 
interstate  pipelines.  That  rule  issued 
blanket  certifioates  of  public 
convenience  asd  necessity  authorizing 
certificate  holoers  to  make  jurisdictional 
gas  sales  for  reiiale  at  negotiated  rates, 
wiih  pregrante  i  abandonment,  and 
eliminated  the  need  or  requirement  for 
persons  to  file  applications  seeking  such 
authorizations,  Thus,  this  section  is  no 
longer  needed  since  the  blanket 
certificate  will  cover  any  jurisdictional 
sales  formerly  subject  to  this  section 
that  still  requii  e  certificate 
authorization. 

Sections  157.24-27  describe  the 
contents  of  the  apphcation  under 
§  157.23.  Sinc(  that  section  is  being 
deleted,  these  :  actions  are  also  deleted. 

Section  157. 16  concerns  the  filing  for 
temporary  autliorizations  upon  the 
filing  of  an  apj  hcation  under  §  157.23. 
Since  that  sect  on  is  being  deleted,  this 
section  is  also  jeleted. 

Section  157.  JO  governs  the 
abandonment  <  >f  sales  by  independent 
producers,  anc  any  first  seller.  Since  all 
first  sales  of  m  lural  gas  have  been 
decontrolled  a ;  of  January  1, 1993,  this 
section  is  bein  ;  deleted. 

Section  157  59  excludes  small 
producers,  as  t  lat  term  is  defined  in 
§  157.40,  fi-om  ihe  requirements  of  the 
above  cited  pn  ivisions  in  Part  157 
except  for  §  15  '.30.  Since  those 
provisions  are  Deing  deleted,  this 
section  is  also  ieleted. 

Section  157. 10  excludes  small 
producers,  as  <  efined  in  that  section, 
from  various  fi  ling  requirements.  Since 
those  filing  re<  uirements  are  no  longer 
appUcable,  thi ;  section  is  not  necessary. 

Section  157. 11  requires  the  inclusion 
of  a  prudent  o]  lerator  provision  in 
developing  anl  maintaining 
deliverability   rom  natural  gas  reserves 
in  every  certifi  :ate  of  public 
convenience  a  id  necessity  for  the  first 
sale  of  natural  ^as  for  resale.  Since  the 
Commission  d  >es  not  have  jurisdiction 
over  wellhead  aroduction  activities  or 
first  sales  of  n<  tural  gas,  the  section  is 
being  deleted. 


^  Regulations  Go^ 
Certificates.  57  FR 
FERC  Suts.  k  Rpg! 
30. 1992). 


erniog  Blanket  Marketer  Sales 
S7S92  (December  8.  1992).  UI 
Preembles  \  30,957  (November 


C.  Parts  270-275 

Parts  270  through  275  concern  first 
sale  regulations  under  the  NGPA.  As 
explained  more  fully  below,  in  light  of 
the  repeal  of  NGPA  Title  1.  effective 
January  1, 1993,  these  regulations  are 
not  necessary  since  there  no  longer  are 
maximum  ceiling  prices. 

Part  270  discusses  the  application  of 
ceiling  prices  to  the  first  sales  of  natural 
gas.  With  the  repeal  of  NGPA  Title  I, 
effective  January  1,  1993,  the  contract 
between  the  parties  establishes  the  price 
of  the  natiu^l  gas. 

Part  271  reflects  the  maximum  lawful 
price  of  the  various  categories  of  natural 
gas  under  NGPA  Title  I.  With  the  repeal 
of  Title  I,  effective  January  1, 1993,  this 
section  is  no  longer  necessary. 

Section  271.1105  established  the 
Production-Related  Costs  Board  (Board), 
with  authority  to  resolve  disputes 
regarding  the  appropriate  ai!owance  for 
production-related  costs  in  excess  of  the 
otherwise  applicable  maximum  lawful 
price.  The  repeal  of  Title  I  of  the  NGPA 
eliminates  the  need  for  the  Board  and 
deletion  of  Part  271  terminates  the 
existence  of  the  Board.  Therefore,  any 
matter  pending  before  the  Board  on  the 
effective  date  of  this  order,  or  any 
subsequent  dispute  that  would  have 
been  referred  to  the  Board,  will  be  acted 
on  by  the  Commission. 

Part  272  describes  the  various 
categories  of  gas  that  were  deregulated 
under  the  NGPA  and  the  Decontrol  Act. 
Since  all  first  sales  of  gas  were 
deregulated  effective  January  1, 1993, 
the  section  is  no  longer  necessary. 

Part  273  concerns  the  authority  of  first 
sellers  to  make  interim  collections 
(pending  a  final  NGPA  well  category 
determination)  and  retroactive 
collections  (subsequent  to  a  final  NGPA 
well  category  determination)  of  certain 
prices  for  first  sales  of  natural  gas  under 
the  NGPA.  Part  273  also  provides  for  the 
refund  of  any  unauthorized  interim 
collections  or  interim  collections  in 
excess  of  the  maximum  lawful  price 
under  the  NGPA.  The  Decontrol  Act 
deregulated  the  price  for  all  first  sales  of 
natural  gas  and  repealed  Section  503  of 
the  NGPA  which  contained  the 
authority  to  make  interim  collections 
and  NGPA  eligibility  determinations. 
Therefore,  Part  273  is  outdated  and  will 
be  deleted. 

Part  274  sets  forth  procedures  and 
filing  requirements  for  jurisdictional 
agency  determinations  that  gas 
produced  from  a  particular  well 
qualifies  for  certain  maximum  lawful 
prices  under  the  NGPA.  The  Decontrol 
Act  deregulated  all  first  sales  of  natural 
gas  and  repealed  Section  503  of  the 
NGPA,  which  contained  the  authority  to 


make  jurisdictional  agency  NGPA  well 
category  determinations,  as  of  January  1, 
1993.  Order  No.  539-C  required  that  all 
pending  jurisdictional  agency  NGPA 
well  category  determinations  be  filed, 
with  the  Commission  by  April  30, 
1994.*  Accordingly,  Part  274  is  outdated 
and  will  be  removed. 

Part  275  concerns  the  procedures  and 
requirements  for  Commission  NGPA 
well  category  determinations  and 
Commission  review  of  jurisdictional 
agency  NGPA  well  category 
determinations.  The  Decontrol  Act 
deregulated  all  first  sales  of  natural  gas 
and  repealed  Section  503  of  the  NGPA. 
which  provided  the  Commission's 
authority  to  make  NGPA  well  category 
determinations  and  to  review 
jurisdictional  agency  well  category 
determinations,  as  of  January  1,  1993. 
The  deadline  for  jurisdictional  agency 
determinations  to  be  filed  with  the 
Commission  has  passed.  Accordingly, 
Part  275  is  obsolete  and  will  be  deleted. 
However,  rescission  of  Part  275  is 
prospective  only  and  any  timely  filed 
applications  for  NGPA  well  category 
determination  proceedings  still  pending 
before  the  Commission,  will  continue  to 
be  subject  to  the  requirements  of  Part 
275  as  that  section  existed  prior  to  the 
effective  date  of  this  order. 

Furthermore,  in  accordance  with  the 
intent  of  Congress,  any  first  sale  of 
natural  gas  occurring  prior  to  decontrol 
will  be  subject  to  the  Commission's 
wellhead  pricing  regulations  as  they 
were  in  effect  at  the  time  of  the  sale.  The 
Senate  Report  on  the  1989  Wellhead 
Decontrol  Act  states,  "The  Committee 
intends  the  usual  'savings  clause' 
interpretations,  such  as  those  in  I  U.S:Cr 
109,  to  be  applied  to  this  legislation."' 
Similarly,  the  House  report  on  the  1989 
Wellhead  Decontrol  Act  states,  "the 
gradual  expiration  of  controls  after 
enactment  and  before  January  1, 1993, 
and  their  complete  expiration  on  and 
after  that  date,  will  not  affect  civil  or 
criminal  proceedings  pending  at  the 
time  of  decontrol,  nor  any  action  or 
proceeding  based  on  pre-decontrol  acts 
or  conduct."" 


"Order  Qualifying  Certain  Tight  Formation  Gas 
for  Tax  Credit,  58  FR  38528  (July  19. 1993),  in  FERC 
Stats.  &  Regs.  Preambles  1 30.974  (July  12, 1993). 
The  Commission  denied  extension  of  the  April  30. 
1994  deadline  in  an  order  issued  March  1, 1994. 
Order  Qualif>'ing  Certain  Tight  Formation  Gas  for 
Tax  Credit.  66  FERC1 61.269  (1994).  However, 
since  April  30, 1994,  was  a  Saturday,  in  accordance 
with  Commission  regulatiotu,  notices  of 
determination  filed  by  jurisdictiorul  agencies  Miih 
the  Commission  by  May  2, 1994,  were  arxrepted. 

'S.  Kept.  No.  39. 101st  Cong..  1st  Sess.  (1989). 

•H.  Rept.  No.  29, 101st  Cong..  1st  Sess.  (1989). 
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IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act« 
generally  requires  a  description  and 
analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  this  rule  eliminates  pricing 
regulations  regarding  the  sale  of  natural 
gas,  which  reduces  Ae  burdens  on  small 
entities,  the  Commission  certifies  that 
promulgating  this  rule  does  not 
represent  a  major  federal  action  having 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

V.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  *°  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  Since  this  order  does  not 
impose  new  regulations  and  has  no 
impact  on  current  information 
collections,  there  is  no  need  to  obtain 
OMB  approval  as  to  the  deletion  of 
these  regulations. 

VI.  National  Environment  Policy  Act 
Statement 

The  Commission  concludes  that 
promulgating  this  rule  does  not 
represent  a  major  federal  action  having 
significant  adverse  effect  on  the  human 
environment  under  the  Commission's 
regulations  implementing  the  National 
Environmental  Policy  Act."  This  rule  is 
procedural  in  nature  and  therefore  falls 
within  the  categorical  exemptions 
provided  in  the  Commission's 
regulations."  Consequently,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  is  required. 

VII.  Effective  Date 

This  rule  does  not  alter  the 
substantive  rights  or  interests  of  any 
interested  persons,  and  it  merely 
removes  certain  outdated  and 
nonessential  natural  gas  regulations 
from  the  Commission's  body  of 
regulations  on  a  prospective  basis. 
Therefore,  prior  notice  and  comment 
under  section  4  of  the  Administrative 
Procedure  Act  (APA)  '^  are  unnecessary. 
Since  the  purpose  of  this  final  rule  is  to 
remove  directives  fi'om  the 
Commission's  regulations  that  are  no 
longer  pertinent,  the  Commission  finds 
good  cause  to  make  this  rule  effective 


*3U.S.C.  601-612  (1988) 
'"SCFRPart  1320. 
>>  18  CFR  Part  380. 
''-l8CFR380.4(a)(2)(ii|. 
"5U.S.C.5J3(b)(I989). 


immediately  upon  issuance.  This  rule 
therefore  is  effective  July  28, 1994. 

List  of  Subjects 

18  CFR  Part  154 

Natural  gas.  Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procedtires.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Parts  270.271.  273  and  274 

Natural  gas.  Price  controls.  Reporting 
and  recordkeeping  requirements. 

18  CFR  Part  272 

Natural  gas. 

18  CFR  Part  275 

Natural  gas.  Price  controls.  Reporting 
and  recordkeeping  requirements. 

By  the  Commission. 
Lois  D.  Cashell. 

Secreiary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  154, 157, 
270,  271.  272.  273,  274,  and  275,  Title 
18,  Chapter  I,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-7l7w;  31  U  S  C 
9:01:42U.S.C.  7102-7352. 

§154.42  and  154.91  thru  154.110 
[Removed] 

2.  Sections  154.42  and  154.91  through 
154.110  are  removed. 

PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

3.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  15  U  S.C.  7l7-717w,  3301- 
3432:  42  US.C.  7102-7352. 

Subpart  B  of  Part  157— [Removed  and 
Reserved] 

4.  Subpart  B  of  Part  157  is  removed 
and  reserved. 

5.  Under  the  authority  of  the  Gas 
Wellhead  Decontrol  Act  of  1989,  Pub.  L. 
No.  101-60,  Parts  270  through  275  are 
removed. 
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1 8  CFR  Parts  341 ,  342,  and  343 

[DocKet  No.  RM93-11-001:  Order  No.  561- 
A) 

Revisions  to  Oil  Pipeline  Regulations 
Pursuant  to  Energy  Policy  Act  of  1992 

July  28, 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  Energy. 

ACTION:  Order  on  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulations  to  revise  the  requirements 
for  filing  suspension  supplements  of  oil 
pipeline  tariff  in  order  to  provide 
additional  time  to  file  suspension 
supplements;  to  modify  the 
circumstances  under  which  oil 
pipelines  may  use  the  cost-of-service 
methodology  for  changing  rates  in  order 
to  more  closely  track  the  standard  for 
shipper  protests  to  an  indexed  rate;  and 
to  modify  the  requirements  for  protests 
to  oil  pipeline  tariff  filings  in  order  to 
require  that  a  protestant  file  a  verified 
statement  to  support  its  claim  of  a 
substantial  interest  in  the  proceeding. 
The  effect  of  these  actions  will  be  to 
provide  a  more  accurate,  timely,  and 
balanced  approach  to  oil  pipeline 
ratemaking  under  the  Energy  Policy  Act 
of  1992  and  the  Interstate  Commerce 
Act. 

EFFECTIVE  DATE:  The  amendments  to  Part 
341  are  effective  September  7.  1994,  and 
the  amendments  to  Parts  342  and  343 
are  effective  January  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  j 

Harris  S.  Wood.  Office  of  the  General       ' 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426.  (202)  208- 
0224 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 
The  Commission  Issuance  Posting 
.  System  (CIPS),  an  electronic  bulletin 
board  ser\ice.  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  use:  and  may  be  accessed  , 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300.  1200.  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits  and  I 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  proposed  rule  will  be 
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available  on  OPS  for  30  days  from  the 
date  of  issua  nee.  The  complete  text  on 
diskette  in  V  'ordperfect  foimat  may  also 
be  purchased  from  the  Commission's 
copy  contra<  tor,  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Oipitol  Street,  NE., 
Washington,  DC  20426. 

Before  Com  nissioners:  Elizabeth  Anne 


/icky  A.  Bailey,  ]ames  j. 
am  L  Massey,  and  Donald  F. 


Meier,  Chair; 
Hoecker,  Will 
Santa.  ]r. 
I.  Introduction 
A.  Order  No.  561 

On  Octob€  r  22, 1993,  the  Federal 
Energy  Regu  atory  Commission 
(Commissioil)  issued  Order  No.  561  in 
this  proceed  ng>*  Order  No.  561 
promulgated  regulations  pertaining  to 
the  Conmiis^on's  jurisdiction  over  oil 
pipelines  under  the  Interstate 
Commerce  /^ct  (ICA),^  to  fulfill  the 
requirement^  of  the  Energy  Policy  Act  of 
1992  (Act  of  1992).3 

The  final  nile  reflects  the 
Commission's  compliance  with  the 
mandate  of  Congress  in  enacting  the  Act 
of  1992.  In  the  final  rule,  the 
Commission  Irecognized  that  Congress 
deemed  certiin  rates  to  be  just  and 
reasonable,  thereby  forming  a  baseline 
for  many  future  oil  pipeline  rate 
changes  and  obviating  future  debate 
over  the  appropriateness  of  existing 
rates,  many  of  which  are  based  on 
valuation  or  trended  original  cost 
methodologies/  The  final  rule,  in 
accordance  with  the  directive  of  section 
1801  of  the  Act  of  1992,  provided  a 
"simplified  and  generally  applicable" 
approach  to  changing  just  and 
reasonable  r^tes  through  use  of  an  index 
system  to  est  iblish  ceiling  levels  for 
such  rates.  T  le  final  rule  adopted  the 
annual  chanj  e  in  the  Producer  Price 
Index  for  Fir  ished  Goods,  minus  one 
percent  (PPI-1),  as  the  appropriate 
index  to  dete  rmine  annuaij  ceiling  levels 
of  rates  to  be  charged  by  oil  pipelines.** 

As  altemal  ives  to  the  indexing 
approach,  th  j  final  rule  permits,  in 
certain  defin  sd  circumstances,  other 
rate-setting  o  r  rate-changing 
methodologi  «.  The  final  ruJe  permits 
cost-of-ser\'i<  e  proceedings  to  establish 
just  and  reas  mable  rates,  with  regard  to 
initial  rates  f  )r  new  service,  and  also 
with  regard  t  i  changes  to  existing  rates 


■  Revisions  to 
lo  Enei^  Policy 
Statute  k  Regu  Id 
referred  to  herei 
M9U.S.Capi 
'42U.S.C.A 
*Tbe  Comm; 
would  undertak( 
between  the  an 
actual  cost  changes 
industry  every 
2000. 


)il  Pipeline  Regulations  Pursuant 
Act,  Order  No.  561.  HI  FERC 
ions  1 30.985  (1993),  which  Mfill  be 
I  as  the  "final  rule." 
1  (1988). 
1 172  note  (West  Supp.  1993). 
ion  stated  in  the  Hnal  rule  that  it 
an  e)(aniination  of  the  relationship 
lal  change  In  the  index  and  the 
experienced  by  the  oil  pipeline 
yeers,  beginning  in  the  year 


where  appropriate.'  The  final  rule 
retained  the  Commission's  policy  of 
encouraging  settlements  of  rate  issues  at 
any  stage  in  the  proceedings.  Finally, 
the  final  rule  continued  to  allow 
pipelines  to  seek  Commission 
authorization  to  charge  market-based 
rates." 

In  addition  to  establishing  the 
ratemaking  methodologies  to  be 
followed  by  oil  pipelines,  the  final  rule, 
pursuant  to  the  directives  of  the  Act  of 
1992,  adopted  certain  reforms  to  the 
Commission's  procedures  relating  to  oil 
pipeline  proceedings.  The  final  rule  also 
included  an  updating  of  Commission 
regulations  pertaining  to  oil  pipeline 
tariffs. 
B.  Order  on  Rehearing 

This  order  on  rehearing  grants,  in 
certain  respects,  the  applications  for 
rehearing  that  were  filed,  and  clarifies 
in  part  the  final  rule.'  The  changes 
made  in  the  rule  on  rehearing  are: 

1.  Section  341.4  of  the  regulations  is 
•modified  to  require  the  filing  of 
suspension  supplements  within  30  days 
of  the  suspension  order,  instead  of  15  as 
required  in  the  final  rule. 

2.  The  "uncontrollable 
circumstances"  test  of  §  342.4  of  the 
regulations  has  been  modified  to 
provide  that  the  pipeline  may  use  the 
cost-of-service  methodology  for 
changing  rates  when  it  can  demonstrate 
that  its  prudently  incurred  costs  have 
increased  to  such  an  extent  that  there  is 
a  substantial  divergence  between  such 
costs  and  the  rate  produced  by 
application  of  the  index.  This  change 
will  more  closely  track  the  standard  for 
shipper  protests  to  an  indexed  rate  as 
reflected  in  §343.2. 

3.  Section  343.3  of  the  regulations  has 
been  modified  to  require  that  a 
protestant  must  file  a  verified  statement 
which  contains  a  detailed  description  of 
the  nature  and  substance  of  the 


fi  /e 


^The  Coimnission,  concurrently  with  the 
issuance  of  the  Hnal  rule,  issued  a  notice  of  inquiry 
to  explore  ways  to  improve  the  collection  of  data 
on  oil  pipeline  costs,  and  as  a  first  step  in 
establishing  filing  requirements  for  cost-of-service 
rate  filings,  to  facilitate  these  cost-of-service 
proceedings.  SeeCost-of-Service  Filing  and 
Reporting  Requirements  for  Oil  Pipelines.  Notice  of 
Inquiry.  IV  FERC  Stats,  ft  Regs.  1 35,528  (October 
22,  1993):  Notice  of  Proposed  Rulemaking,  Cost  of 
Service  Filing  and  Reporting  Requirements  for  Oil 
Pipelines.  Docket  No.  RM94-2-000,  issued 
concurrently  tvith  this  order. 

"  The  matter  of  market-based  rates  is  also  the 
subject  of  a  notice  of  inquiry  i.ssued  concurrently 
with  the  final  rule.  See  Market-Based  Ratemaking 
for  Oil  Pipelines.  Notice  of  Inquiry.  IV  FERC  Stats, 
ft  Regs.  1 35,527  (October  22. 1993):  Notice  of 
Proposed  Rulemaking,  Market -Based  Ratemaking 
for  Oil  Pipelines.  Docket  No.  RM94-l-«00.  issued 
concurrently  with  this  order. 

'A  list  of  those  parties  filing  application*  for 
rehearing  or  requests  for  clarification  is  attached  as 
Appendix  A  to  this  order,  and  the  names  by  which 
they  are  referred  herein. 


protcstant's  substantial  interest  in  the 
pipeline's  tariff  filing. 

In  all  other  respects.  Order  No.  561  is 
affirmed  as  issued. 

The  Commission  re-affirms  that  the 
index  approach  to  oil  pipeline 
ratemaking  should  be  instituted  on 
January  1, 1995.  The  indexing 
methodology  adopted  in  the  final  rule  is 
designed  to  fulfill  both  the 
simplification  directive  of  the  Act  of 
1992  and  the  just  and  reasonable 
standard  of  the  ICA.  It  will  simplify,  and 
thereby  expedite,  the  process  of 
changing  rates  by  allowing,  as  a  general 
rule,  such  changes  to  be  made  in 
accordance  with  a  generally  applicable 
index.  It  will  ensure  compliance  with 
the  just  and  reasonable  standard  by 
subjecting  the  PPI-1  index  to  periodic, 
monitoring  and,  if  necessary, 
adjustment,  and,  in  addition,  by 
providing  both  pipelines  and  their 
customers  with  an  opportunity  to  show 
in  individual  cases  that  the  indexed 
ceiling  level  does  not  comport  with  the 
just  and  reasonable  requirement  of  the 
ICA. 

The  Act  of  1992  directed  the 
Commission  to  establish  a  ratemaking 
methodology  that  is  "simplified  and 
generally  applicable,""  and  comports 
with  the  just  and  reasonable  standard  of 
section  1(5)  of  the  ICA.  At  the  outset  of 
undertaking  compliance  vtrith  the  Act  of 
1992,  the  Commission  was  confi^onted 
by  a  significant  fact:  Congress,  in  section 
1803  of  the  Act  of  1992,  deemed  the  vast 
majority  of  existing  rates  to  be  just  and 
reasonable,  and  subject  to  challenge 
only  under  narrowly  defined 
circumstances.  Thus,  with  a  few 
exceptions,  the  oil  pipeline  industry's 
existing  rates  have  been  established  as 
a  just  and  reasonable  baseline. 
Moreover,  this  is  a  baseline  that  has 
resulted  not  from  an  examination  and 
confirmation  of  underl)dng  costs,  but 
from  a  statutory  edict. 

This  statutory  just  and  reasonable 
baseline  of  existing  rates,  combined 
with  the  mandate  to  simplify  and 
expedite,  has  focused  the  Commission's 
task  in  this  proceeding  upon 
formulating  a  streamlined  way  of 
regulating  rate  c;hanges.  Thus,  the 
indexed  rate-cap  methodology  set  forth 
in  the  final  rule,  and  re-affirmed  in  this 
order,  constitutes  a  simplified  and 
generally  applicable  methodology  of 
changing  rates. 

Simplification  results  &om  the 
elimination,  with  rare  exceptions,  of 
rate-specific  examinations  of  costs. 
Under  the  indexed  rate-cap  approach, 
rates  are  allowed  to  change  so  long  as 
the  resulting  rate  is  at  or  below  a  ceiling 


level  estabUshed  by  the  index.  This 
approach  is  also  generally  applicable 
because  a  rate  cap  methodology  serves 
to  constrain  rates  in  the  pipeline's 
markets. 

The  indexing  methodology  adopted  in 
the  final  rule  and  affirmed  here  is 
fundamentally  based  upon  costs.  The 
index  selected,  PPI-1,  is  that  which  the 
evidence  in  the  record  indicates  most 
,  closely  approximates  the  actual  cost 
changes  experienced  by  the  oil  pipeline 
industry.  "Thus,  changes  in  rate  ceifings 
should  reflect  changes  in  costs  to  the 
pipeline  industry.  To  ensure  this  nexus 
is  maintained,  the  Commission  will 
periodically  examine  the  relationship 
between  the  selected  index  euid  the 
actual  cost  changes  experienced  by  the 
oil  pipeline  industry.  Appropriate 
adjustments  to  the  index  will  be  made 
as  warranted  by  the  results  of  this 
periodic  review. 

The  indexing  methodology  also 
provides  a  mechanism  for  ensuring  in 
individual  cases  that  the  actual  rates 
charged  are  within  the  zone  of 
reasonableness  required  by  the  just  and 
reasonable  standard  of  the  ICA.  A 
protest  may  be  filed  against  a  rate 
increase  that  is  within  the  applicable 
ceiling,  if  the  increase  is  substantially  in 
excess  of  the  actual  increase  in  costs 
experienced  by  the  pipeline.  The 
complaint  procedure  of  section  13(1)  of 
the  ICA  also  remains  available  to 
challenge  existing  rates  that  are  arguably 
unjust  and  unreasonable.  Conversely,  a 
pipeline  may  file  a  rate  increase  that 
exceeds  the  applicable  ceiling,  if  it  can 
show  that  its  prudently  incuired  costs 
are  substantially  in  excess  of  the  cost 
changes  reflected  in  the  index. 

In  this  fashion,  the  regulatory  scheme 
adopted  by  the  Commission  will 
provide  constant  monitoring  of  the 
relationship  of  the  index  to  the  costs  of 
both  the  pipeline  industry  as  a  whole 
and  of  individual  pipelines.  To  the 
extent  this  monitoring  indicates  a 
discrepancy  between  the  index  and 
changes  in  pipeline  costs  such  that  the 
indexed  ceilings  do  not  constrain  rates 
to  just  and  reasonable  levels,  the 
necessary  adjustments  to  the  index,  or 
to  its  application  to  a  particular  rate, 
will  be  made. 

Although  certain  petitioners  on 
rehearing  have  challenged  the 
Commissioner's  authority  to  do  so, 
judicial  precedents  make  clear  that  an 
agency  may  lawfully  enforce  a  "Just  and 
reasonable"  standard  through  the 
imposition  of  rate  caps  derived  from  a 
broad-based  index."  The  indexed  rate- 


cap  methodology  adopted  in  this 
proceeding  has  firm  legal  grounding  in 
these  precedents  and  is,  with  one 
exception,  no  different  in  substance 
from  the  methodologies  affirmed  in 
these  cases. 

The  exception  is  the  index  that  is  to 
be  used.  In  the  Mobil,  Northern 
Telecom,  and  other  cases,  the  index  in 
question  was  the  Gross  Domestic 
Product— Imphcit  Price  Deflator  (GDP- 
IPD),  which  is  a  measure  of  general 
inflation  in  the  economy.  In  this 
proceeding,  the  Commission  has 
selected  the  PPI-1  as  the  index  to 
compute  rate  caps.  This  decision  is 
based  upon  the  conclusion  that  the  PPI- 
1,  which  reflects  changes  in  prices  of 
finished  goods,  will  more  closely  track 
the  cost  changes  experienced  by  a 
typical  pipeline  than  will  the  GDP-IPD. 
"To  ensure  over  time  that  this  nexus 
between  the  changes  in  the  index  and 
the  cost  changes  experienced  by  the 
typical  pipeline  will  be  maintained,  the 
Commission  will  conduct  a  review  of 
the  PPI-1  index  every  five  years, 
beginning  in  the  year  2000. 

An  agency  may  lawfully  rely  upon  the 
rate  caps  estabUshed  by  the  index  to 
constrain  individual  rates  to  just  and 
reasonable  levels.  There  is,  in  other 
words,  generally  no  need,  under  the 
indexed  rate-cap  methodology,  to 
examine  the  relationship  between 
changes  in  costs  and  changes  in  rates  on 
a  rate-specific  basis.  See,  e.g.,  Permian 
Basin  Area  Rate  Cases,  supra. 

Nonetheless,  since  there  may  be  cases 
presenting  exceptional  circumstances, 
the  methodology  includes  procedures 
for  both  popellnes  and  shippers  to  show 
the  need  for  overriding  the  presumptive 
validity  of  the  rate  cap.  These 
procedures  reinforce  the 
appropriateness  of  using  an  indexed 
rate-cap  methodology.  See  Permian 
Basin  Area  Rate  Cases  (special  reHef 
provision);  i°  National  Telecom  (waiver 
provisions).  It  should  be  emphasized 
that  these  procedures  will  be  invoked 
only  in  truly  exceptional  cases,  in  order 
to  achieve  the  simplification  objective  of 
the  indexed  rate-cap  methodology." 


•Section  1801,  Act  of  1992. 


•See,  e.g.,  Mobil  Exploration  ft  Producing 
Southeast,  Inc.  et  al.  v.  Ihiiled  Distribution  Cos., 
498  U.S.  211  (1991):  National  Rural  Telecom 


Association  v.  FCC.  988  F.2d  174  (D.C  Cir.  1993). 
See  also  Permian  Basin  Area  Rate  Cases,  390  U.S. 
747  (1968).  In  Permian,  the  area  rates  for  producers 
were  established  with  reference  to  an  examination 
of  area  costs.  Appellants  argued  on  appeal  that  the 
Commission  was  required  to  make  a  rate-specific 
cost  inquirj'.  The  Court  held  to  the  contrary. 

'"In  Permian  Basin  Area  Hate  Cases,  the  Court 
did  not  reach  the  question  whether  providing  for 
exceptions  was  legally  necessary,  because  the 
Commission's  rule  contained  procedures  for 
exceptions. 

' '  In  Pennian  Basin  A  tea  Rate  Cases,  the  Court 
noted  with  approval  the  Commission's  stated 
intention  to  grant  exceptions  to  the  area  rate 
ceilings  only  rarely,  lest  the  administrative  benefits 
of  regulating  through  area  rales  be  undermined.  The 


It  bears  emphasizing  that  the  choice  of 
the  PPI-1  index  for  use  in  the 
methodology  adopted  in  this  rule  is  not 
a  choice  for  all  time.  The  operation  of 
this  index  will  be  monitored  to  ensure 
that  actual  rates  charged  customers 
comply  with  the  just  and  reasonable 
standard  of  the  ICA. 

II.  Issues  Raised  and  Commission 
Response 

A.  Choice  of  Index 

1.  PPl-1  vs.  GDP-IPD 

AOPL  and  its  members  support  the 
use  of  a  general  inflation  index,  but 
claim  that  the  choice  of  PPI-1  is  not 
supported  by  record  evidence  and  is 
based  on  flawed  statistical  analysis 
presented  by  Dr.  Alfred  Kahn,  while 
voluminous  evidence  by  AOPL  (and  its 
members)  in  favor  of  using  the  GDP- 
IPD,  adjusted  upward  by  2.5  percent 
(GDP+2.5),  has  been  ignored. 

Before  addressing  this  criticism 
directly,  it  would  \x  useful  to  describe 
briefly  how  the  Conunission  came  to 
adopt  the  PPI-1  index  for  use  in  this 
rule. 

The  final  rule  in  this  proceeding  is  the 
result  of  a  notice  of  proposed 
rulemaking  (NOPR)  initiated  by  the 
Commission  on  July  23, 1993, >2  in 
response  to  the  mandate  of  Congress 
that  the  Commission  issued  a  final  order 
revising  oil  pipeline  ratemaking, 
contained  in  the  Act  of  1992.  On  March 
18, 1993,  the  Commission  made 
available  for  comment  a  Proposal  for 
Revisions  to  Oil  Pipeline  Regulation 
Pursuant  to  the  Energy  PoUcy  Act  of 
1992,  prepared  by  the  Commission  staff 
(Staff  Proposal).  Staff  proposed,  among 
other  things,  that  the  Commission  adopt 
as  a  primary  means  of  regulating  oil 
pipeline  rates  an  indexing  methodology 
based  on  PPI-1.  Twenty-four  sets  of 
comments  were  received  on  the  Staff 
Proposal. 

In  the  NOPR,  the  Commission 
proposed  to  use,  as  its  primary  means  of 
regulating  oil  pipeline  rates,  an  indexing 
system  similar  to  that  contained  in  the 
Staff  Proposal.  However,  rather  than  the 
PPI-1,  the  Commission  proposed  to  use 
the  GDP-IPD  as  the  index.  Forty-two 
sets  of  comments  were  received  fix)m 
parties  representing  pipelines,  shippers. 
State  commissions,  consumers,  and 
trade  associations. 

Included  in  the  comments  on  the 
NOPR  were  the  sworn  statement  of  Dr. 
Alfred  Kahn,  attached  to  the  comments 
of  Crysen  Refining  Company,  et  al.  Dr. 


Court  also  found  no  infirmity  with  the 
Commission's  decision  not  to  set  forth  in  advai>ce 
specific  criteria  to  govern  applications  for 
exceptions.  390  U.S.  at  772. 
'=58FR3-671(July  13,  1993). 


40246       federal  Register  /  Vol.  59,  No.  151  /  Monday,  August  8.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  151  /  Monday.  August  8.  1994  /  Rules  and  Regulations       40247 


Kahn  generally  supported  the  use  of 
PPI-1  as  best  reflecting  the  cost  changes 
experienced  by  product  pipelines  and 
reported  to  tke  Commission  in  the 
pipelines'  ai^ual  report  to  the 
Commission]  Form  No.  6.  AOPL  and  the 
pipelines  generally  supported  the  use  of 
the  GDP-IPu  as  the  index,  adjusted 
upward  by  2J5  percent,  arguing  that  this 
index  l)etter  ^fleeted  pipeline  cost 
changes.  Based  on  these  comments,  the 
Staff  paper,  tod  the  NOPR,  the 
Commission  Iforraulated  the  final  rule, 
adopting  as  tjie  index  for  pipeline  rates 
the  change  iA  the  PPI-1 . 

Numerous  apphcations  for  rehearing 
were  filed,  ai  id  on  December  9, 1993. 
Sinclair  Oil  ( k)rporation  and  NCFC  filed 
a  response  to  the  application  for 
rehearing  of ,  \OPL.  This  response 
included  the  sworn  statement  of  Dr. 
Robert  Mean  :,  supporting  the 
Conunission'  s  use  of  PPI-1  and  the 
Kahn  statemi  mt  generally.  Thereafter,  on 
December  22 ,  1993,  the  Commission 
requested  fm  ther  comments  on  the  issue 
of  the  appro{  date  index  to  use  for. " 
changes  to  oil  pipeline  rates.''  Six 
statements  ai  id  comments  were 
received.  Th(  i  supplemental  comments, 
of  AOPL  gen  trally  criticized  the  Kahn 
and  Means  si  udies. 

Based  on  c  ansideration  of  the 
foregoing  itei  as,  the  Commission 
reaffirms  its  i  lecision  to  use  the  PPI-1  as 
the  appropri)  ite  index  for  oil  pipeline 
rate  regulation.  The  choice  of  PPI-1  was 
not  exclusivt  ly  dependent  on  the 
evidence  submitted  by  Dr.  Kahn.  The 
proposal  for  ising  PPl-1  was  first 
introduced  into  the  record  in  this 
proceeding  ii  i  the  Staff  Proposal,  before 
any  testimon  y  was  submitted.  The  Staff 
Proposal  argi  led  that  PPI^l  would  treck 
industry  cost  s  better  than  the  Consumer 
Price  Index  (i  TI)  and  the  GDP-IPD 
because,  for  ^  xample,  the  latter  were 
significantly  influenced  by  "rapidly 
escalating  he  dth  care  costs,"  **  the  full 
extent  of  whi  :h  would  not  be  borne  by 
employers.  T  le  Commission  ultimately 
chose  PPI-1  n  the  final  rule,  but  this 
choice  did  n(  it  hinge  exclusively  on  Dr. 
Kahn's  testin  lony  nor  solely  on  his 
statistical  pre  sentation  of  pipeline  costs. 

AOPL  doe!  not  dispute  that  some 
general  meas  ire  of  inflation  should  be 
used  as  the  ii  idex  for  pipeline  rate 
changes.  As  t  ^OPL  points  out,  "The  only 
practical  and  economically  sensible 
method  for  ai  idressing  the  oil  pipeline 
industry's  ca  )ital  costs  under 
indexation  is  to  rely  upon  a  general 
measure  of  ir  flation.  which  by  its 
design  captui  es  the  underlying  changes 
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in  capital  costs  reflected  in  the  cost  of 
goods  sold."'* 

Both  the  GDP-IPD  and  the  PPI-FG  are 
commonly  considered  and  used  as 
measures  of  general  inflation.  However, 
the  GDP-IPD  has  flaws,  both  as  a 
measure  of  general  inflation  and  as  a 
contractual  price  escalator,  despite  its 
common  use.  The  flaws  are  sufficiently 
serious  for  the  Bureau  of  Economic 
Analysis  of  the  Department  of 
Commerce  (BEA),  the  organization 
responsible  for  constructing  and 
publishing  this  index,  to  have  issued  a 
fact  sheet  recommending  against  its  use 

as  an  escalator: 

« 
The  Bureau  of  Economic  Analysis  does  not 
recommend  sftecific  measures  for  escalation 
in  contractual  or  other  agreements.  However, 
we  do  recommend  that  the  implicit  price 
deflators  (for  GDP.  GNP.  and  other 
components]  not  be  used  as  measures  of 
price  change.'** 

The  two  most  important  flaws  of  tht; 
GDP-IDP  are  (1)  it  is  not  simply  a 
measure  of  price  change,  but  it  also 
reflects  changes  in  the  composition  of 
GDP,  and  (2)  it  is  subject  to  revision  for 
up  to  five  years  after  its  publication. 

The  first  problem  can  oe  illustrated  by 
health  care  costs.  Health  care 
expenditures  and  prices  have  been 
rising  at  a  much  faster  rate  than  other 
components  of  GDP  and  non-health  care 
prices,  respectively."  Because  the  GDP- 
IPD  reflects  both  the  increased  "weight" 
given  to  health  care  and  the  increase  in 
its  price,  it  is  an  upwardly  biased 
measure  of  health  care  price  inflation. 
For  categories  whose  share  of  GDP  fall 
as  prices  rise,  GPD  is  a  downwardly- 
biased  measure  of  price  change.'* 

BEA  ordinarily  revises  the  GDP-IPD 
each  July  and  covers  the  months  and 
quarters  of  the  most  recent  calendar  year 
and  the  preceding  two  years.  Thus,  the 
July  1994  revision  will  cover  the  years 
1991, 1992.  and  1993.  Comprehensive 
revisions  are  carried  out  at  five  year 
intervals,  the  most  recent  of  which  was 
released  in  December  1991." 


"Request  of  AOPL  for  Rehearing  and 
Clarificaiion  of  Final  Rule,  at  p.  15. 

'"BEA's  Fact  Sheet  on  the  Implicit  Price  Oeflator. 
attached  to  the  comments  of  USAir,  Inc..  to  the 
notice  of  proposed  rulemaking  in  this  proceeding, 
filed  August  12. 1993.  in  Docket  No.  RM93-11-000. 

'''See,  e.g..  Health  Care  Financing  Review.  Winter 
1992.  Vol.  14.  No.  2.  at  pp.  1. 18. 

"For  a  thorough  discussion  of  alternative 
measures  of  deflating  GDP  see  Young.  Alan, 
"Alternative  Measures  of  Change  in  Real  Output 
and  Prices."  pp.  32-48.  and  Triplett.  lack. 
"Economic  Theory  and  BEA's  Alternative  Quantity 
and  Price  Indexes."  pp.  49-52.  Sun'cy  of  Cuimnt 
Business,  vol.  72  number  4,  April.  1992. 

'*For  a  more  detailed  account  of  BEA's  release 
srhedule.  aee  "A  L.ook  at  How  BEA  Presents  the 
NIPA's".  Survey  of  Current  Business,"  pp.  30-32. 
vol.  73.  number  2.  February  1993.  For  the  latest 
revision,  see  "Annual  Revision  of  the  I'.S.  National 


In  contrast  to  the  GDP-IPD.  the  PPI- 
FG  is  a  fixed-weight  index  of  the  prices 
of  finished  goods  taken  at  the  producer 
level.  It  does  not  directly  include  the 
prices  of  services,  such  as  those 
provided  by  medical  doctors  and 
hospitals,  by  teachers,  lawyers,  and 
others.  It  does  reflect  indirectly  the 
increased  cost  of  medical  care, 
education,  and  legal  service,  since 
product  costs  will  rise  if  the  wage- 
benefit  package  that  producers  must  pay 
reflects  the  higher  prices  of  medical, 
educational,  and  legal  services.  Unless 
offset  by  productivity  gains,  producer 
prices  will  rise  to  reflect  these  higher 
costs.  The  PPI  will  reflect  the  hi^er 
costs  of  services  to  the  extent  that  they 
represent  higher  costs  to  producers,  but 
not  to  the  extent  that  employees  rather 
than  employers  absorb  these  higher 
service  costs.  For  example,  the  benefits 
portion  of  the  employment  cost  index 
rose  by  over  84%  between  1980  and 
1990,  but  the  wages  and  salaries  portion 
grew  only  by  50%.  The  medical  care 
component  of  the  Consumer  Price  Index 
rose  by  118%  during  this  period.  Yet  the 
total  compensation  index  rose  by  only 
65%.^  Since  employers  pay  the  total 
compensation  bill,  it  is  only  the  latter 
that  reflects  the  actual  inflationary 
increase  in  their  total  wage  bill.  The 
GDP-IPD  reflects  both  the  increase  in 
producer  prices  that  reflect  increases  in 
total  worker  compensation  and  the 
effect  of  the  increase  in  medical  care 
prices  as  seen  by  consumers,  as  well  as 
any  increase  in  the  price  of  housing  and 
education. 

The  cost  increases  experienced  by  oil 
pipelines,  which  essentially  do  business 
at  the  wholesale  level,  has  more  closely 
resembled  the  cost  increase  experience 
of  goods  producers  in  the  past  than  that 
of  the  economy  as  a  whole,  and  it  will . 
likely  continue  to  do  so  in  the  future. 
Therefore,  on  a  broad  conceptual  basis, 
the  PPI-FG  is  a  more  appropriate  choice 
than  GDP  for  an  oil  pipeline  industry- 
wide index. 

2.  Kahn's  Analysis 

Both  Kahn  and  AOPL  provide 
statistical  analyses  of  pipeline  costs  as 
reported  in  Form  No.  6,  to  discern 
whether  PPI-1  or  GDP+2.5  more  closely 
tracks  these  reported  changes  in  oil 
pipeline  costs.  These  Form  No.  6  data 
are  imperfect  and,  as  AOPL  points  out, 
do  not  necessarily  reflect  true  valuation 
and/or  bookkeeping  costs.  Moreover,        , 
Form  No.  6  does  not  contain  the 
information  necessary  to  compute  a         I 


Income  and  Product  Accounts",  Sun-ey  of  Current 
Business,  pp.  9-51,  vol.  73,  number  8,  August  199,'». 

'"Economic  Report  of  the  President,  January 
1993.  Table  B-43,  397. 


trended  original  cost  (TOC)  rate  base  or 
a  starting  rate  base  as  allowed  for  in 
Order  No,  154-B.  Thus,  all  agree  that 
the  measure  of  the  capital  cost 
component  of  the  cost  of  service  is 
highly  tmsatisfactory. 

Kahn  and  APOL  draw  conflicting 
conclusions  fix)m  their  analyses.  Kahn 
concludes  that  PPI-1  better  tracks  costs 
for  product  pipelines,  and  is 
inconclusive  about  crude  oil  pipelines. 
AOPL  alleges  a  number  of  statistical 
flaws  in  Kahn's  analysis,  arguing  these 
constitute  sufficient  basis  to  discredit 
support  for  PPI-1  as  an  index. 

Kahn  constructed  a  sample  of 
pipelines  from  Form  No,  6  data.  He 
dropped  from  his  sample  those  reported 
pipeline  costs  in  any  given  year  which 
were  in  the  upper  and  the  lower  25%  of 
the  cost  spectnun,  primarily  to  correct 
for  statistical  outliers  and  for 
incomplete  or  questionable  data;  and  he 
divided  the  pipeline  universe  into 
strictly  crude  carriers  and  strictly 
product  carriers,  eliminating  frt)m  his 
sample  all  pipeline  companies  which 
carry  both. 

AOPL  charges  the  remaining  sample 
is  too  small  to  be  statistically  relevant  or 
informative.  It  particularly  objects  to  the 
use  of  only  the  middle  50%  of  reported 
pipeline  costs  for  computing  industry- 
wide weighted  average  costs.  It  notes 
the  potential  downward  skewing  of 
average  industry  costs  by  excluding  the 
top  25%  of  reported  pipeline  costs,  but 
neglects  to  address  the  potential  upward 
skewing  that  might  result  from 
eliminating  the  lower  25%. 

AOPL  obtained  from  some  of  the 
reporting  pipelines,  corrections  to  the 
data  originally  foimd  by  Kahn  to  be 
incomplete  or  questionable.  Using  these 
corrected  data  as  supplied  by  AOPL,  Dr. 
Robert  Means  ^'  subsequently  expanded 
Kahn's  analysis  to  all  crude  and  all 
product  pipelines  in  the  middle  50%  of 
the  cost  range  as  reported  in  any  given 
year.  For  reasons  explained  below,  his 
results  would  also  support  the  choice  of 
PPI-1  as  an  appropriate  index  to  track 
the  central  tendency  of  reported  changes 
in  oil  pipeline  costs. 

As  Dr.  Means  points  out  in  his 
testimony,  the  use  of  only  the  median 
50%  of  pipeline  costs  does  not  in  any 
way  negate  the  value  of  Kahn's  sample 
as  an  indicator  of  the  way  in  which  the 
PPl-1  index  tracks  normal  pipeline 
costs: 

To  be  applied  without  exceptions,  a  price 
cap  index  must  be  applied  to  an  industry  in 


'•  Dr.  Means'  statement  is  attached  to  the  filing  of 
Sinclair  Oil  Corporation  and  the  National  Council 
of  Fanner  Cooperative*  in  response  to  the 
application  for  rehearing  of  AOPL,  on  Decemt>er  9, 
1993. 


which  the  firm's  cost  changes  fall — or,  with 
efficient  operation,  can  be  made  to  fall — 
within  a  moderate  range.  Even  with 
correaions,  however,  the  annual  rate  of 
increase  in  unit  operating  expenses  and  net 
Investment  for  product  pipelines  sUll  range 
fi?om  19.89  to  - 12.89  percent;  for  crude  oil 
pipelines,  the  range  was  from  37.75  to 
-15.32  percent  .  .  . 

No  index  can  match  pipelines'  actual  qost 
experience  over  such  a  range.  However,  the 
remedy  for  this  problem  cannot  be  a  different 
index.  A  higher  index  would  alleviate  the 
problem  of  cost  underrecovery  at  the  upper 
end  of  the  range.  However,  any  realistic 
index  would  fall  short  of  the  requirements  of 
the  firms  with  the  highest  rates  of  cost 
increase,  and  it  would  at  the  same  time 
aggravate  the  problem  of  cost  overrecovery  at 
the  lower  end.  Precisely  the  reverse  would 
occur  if  a  lower  index  was  selected. 

The  composite  measure  based  on  the 
middle  50  percent  that  was  used  by  Dr.  Kahn 
therefore  is  a  reasonable  method  for  assessing 
an  index  even  in  the  absence  of  any  question 
of  erroneous  data.^^ 

The  median  is,  in  fact,  often  preferred 
statistically  as  a  measure  of  central 
tendency  in  cases  where  the  distribution 
is  highly  skewed.^s  An  average  may  be 
substantially  influenced  by  one  or  two 
extreme  outliers,  whereas  the  median, 
or  the  middle  50%  will  not. 

There  is  some  dispute  among 
commentors  on  how  to  weight  average 
costs.  Some  use  barrel/miles;  others 
advocate  using  barrels.  The  choice  of 
weight  will  significantly  affect  the 
average.^*  Use  of  the  median  obviates 
the  need  to  decide  on  appropriate 
weights,  since  the  median  is  determined 
only  by  its  position  relative  to  the  other 
components  of  the  series. 

As  noted  by  Means,  use  of  a  median 
range  of  pipeline  costs  is  also  more 
appropriate  than  the  use  of  an  index 
that  includes  all  changes  in  pipeline 
costs,  no  matter  how  extraordinary. 
AOPL,  in  its  request  for  rehearing, 
provides  considerable  evidence  that  the 
index  of  PPI-1  will  not  cover  all 
changes  in  pipeline  costs.  It  asserts  that 
PPI-1  would  not  permit  pipeHnes  with 
far-above-average  costs  to  recover  those 
costs  within  the  index.  It  also  shows 
that  the  GDP  implicit  price  deflator 
index  would  be  insufficient  to  cover  all 
pipehne  costs,  and  that  GDP+2.5 
percent  would  better  cover  the  range  of 
extraordinary  costs  incurred  by 
individual  pipelines  in  any  given  year. 

The  role  of  an  index  is  to 
accommodate  normal  cost  changes.  Its 
purpose  is  not  to  guarantee  recovery  of 


'2  Means  at  18-19. 

''George  Snedecor  and  VVilliani  Cochran, 
Sutistical  Methods,  Sixth  Edition,  Iowa  Sute  U. 
Press.  1978,  at  123. 

'••See,  e.g..  Answer  of  Buckeye  Pipeline  to  Brief 
of  US  Air,  loc.  dated  January  24, 1994,  at  p.  5,  (n 
3. 


all  costs  at  any  time  and  in  full, 
regardless  of  other  circumstances.  Even 
competitive  markets  do  not  do  this. 

AOPL  argues  that  the  more  gen€rous 
index  would  better  track,  and  hence 
permit  more  complete  recovery  of,  all 
reported  pipeline  costs.  If  the 
Commission  chose  such  an  index, 
sufficiently  high  and  generous  to 
encompass  even  the  most  extraordinary 
costs,  it  would  provide  windfalls  to 
many  oil  pipelines  by  allowing  rate 
changes  substantially  above  cost 
changes.  This  would  effectively  abdicate 
our  responsibilities  for  rate  regulation 
under  the  ICA. 

The  choice  of  PPI-1  is  intended  to 
permit  pipelines  to  recover  normal  costs 
through  normal  operation  of  the 
index.25  Extraordinary  costs  can  be 
recovered  through  either  of  the  alternate 
rate  change  means— cost  of  service  or 
settlement  rates — as  provided  in  the 
final  rule.  In  both  cases,  the  pipeline 
will  have  an  opportunity  to  recover  its 
costs. 

In  the  Commission's  judgment.  PPI-1 
adequately  tracks  normal  industry 
average  costs.  It  does  not  track 
extraordinary  costs.  If  it  did,  it  would 
permit  at  least  some  pipelines  to  capture 
monopoly  rents,  and  foster  the 
inefficiencies  inherent  in  the  exercise  of 
monopoly  power.  PPI-1  may  not  be  the 
only  index  that  could  have  been  chosen, 
but  it  is  adequate  and  reasonable  for 
purposes  of  regulating  oil  pipehne  rates. 

Tnere  are  also  strong  equity  and 
administrative  reasons  for  choosing 
PPI-1  over  GDP  as  an  index.  The  PPI  is 
issued  as  a  final  figure  once  a  year  and 
is  not  subject  to  further  adjustments.  Its 
use  thus  provides  a  measure  of  certainty 
that  does  not  exist  with  the  GDP-IPD. 
The  GDP-IPD  is  subject  to  revisions 
even  five  years  after  so-called  final 
figuj'es  are  first  issued.  Adjustments  in 
the  GDP-IPD  several  years  after  rates 
have  been  adjusted  would  mean  that 
rates  would  be  based  on  unreliable  data, 
thereby  undermining  the  confidence  of 
the  industry,  the  financial  community, 
and  pipeline  customers  in  the  rates 
charged. 

AOPL  takes  issue  with  two  lesser 
points  regarding  Kahn's  analysis.  AOPL 
alleges  that  Kahn  erred  in  omitting 
gathering  and  delivery  costs  (10%  of 

''Kahn  states  in  this  original  testimony,  at  page 
9,  footnote  2.  that  this  is  the  fundamental  purpose 
of  an  index:  * 

The  mere  fact  that  changes  in  a  particular  price 
or  cost  index,  intended  to  be  applied  to  all 
companies  across-the-board,  diverges  substantially 
from  changes  in  the  costs  of  individual  companies 
is  not  necessarily  an  Infirmity:  the  same  is  true  in 
competitive  markets,  just  as  the  competitive  market 
price  at  any  given  time  will  typically  allow  some     - 
companies  to  make  very  high  profits  and  others  to 
suffer  losses. 
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total  indust  7  costs)  fix)m  his  analysis. 
However,  tl  le  Commission  is  concerned 
with  trackiiig  changes  in  pipeline  costs, 
not  in  absol  ute  levels  of  pipeline  costs, 
of  which  gapering  and  delivery  costs 
comprise  a  minor  part.  Omission  of 
these  costs  therefore  provides  some 
consistency!  to  the  costs  analyzed 
without  jeopardizing  the  validity  of  the 
analysis.     | 

AOPL  also  takes  issue  with  Kahn's 
use  of  changes  in  net  plant  investment 
(i.e..  rate  ofichange  in  depreciated 
original  cost]  as  a  proxy  for  oil  pipeline 
capital  cost  experience.  AOPL  notes  in 
this  regard  mat  reported  historical  book 
investment  has  nothing  to  do  with 
current  cosis  of  capital:  reported  net 
investment  does  not  reflect  the  practice 
of  using  yai  ent  company  equity  for 
investment;  and  oil  pipelines  use 
trended  orij  inal  cost  for  determining 
rate  base,  w  lich  cannot  be  calculated 
from  report^  td  data.  In  brief.  AOPL 
argues  that  10  generally  available  or 
applicable  method  exists  for  discerning 
and  calcula  ing  a  given  pipeline's 
capital  cost  changes  from  reported  data, 
for  which  n  ason  an  index  of  general 
inflation  is  required  to  permit  these 
costs  to  be  ti-acked.  On  these  grounds 
AOPL  rejec  s  as  inaccurate  Means' 
calculation  of  the  industry's  rate  of 
return. 

Means  ac  uiowledges  in  his  testimony 
that  it  is  no  possible  to  determine  a 
trended  orij  inal  cost  rate  base  from 
publicly  avi  ilable  data.  He  explains, 
however,  til  at  the  relevant  question 

•  •   •  does  I  ot  concern  the  level  of 
pipelines'  ag  rugate  rate  base,  but  rather  the 
rate  at  which  that  level  is  changing.  Over  the 
life  of  an  ass<  t.  the  average  annual  rate  of 
change  will  t  e  the  same  under  original  cost 
and  Uended^  iriginal  cost  methodologies. 
This  follows  Torn  the  fact  that  the  starting 
point  (origin!  1  cost)  and  the  end  point  (zero) 
is  the  same  u  ider  both.^" 


uie 


The 
for  public 
of  such  a 
AOPL  offer  i 
prescribe 
to  reflect 
Commissioi  1 
choosing 
have  the 
deflator. 
As  to  Mean ; 
they  are 
index. 

AOPL's 
to  that  of 
only  on 
more  likely 


PIT 


nan 


**  Means,  p. 

"  As  noted  1 

tict  suggested 


only  [:apital  cost  data  available 

lysis  is  in  Form  No.  6.  Use 
pijDxy  may  be  imperfect,  but 
no  better  solution.  They 
of  a  general  price  deflator 
capital  costs,  which  the 
has  accommodated  by 
-1.  AOPL  would  simply 
Co^nmission  choose  a  different 
ely  GDP  or  even  GDP+2.5. 
rate  of  return  calculations, 
irrelevant  to  the  choice  of 


one 


Kihn 


ginal  analysis,  in  contrast 
and  Means,  focussed 
opcirating  expenses,  which  are 
to  be  affected  by  inflation.-'' 


15. 


the  Hnal  rule,  some  conunentors  in 
lal  only  such  opt^rating  cxppiisfrs  \te 


Capital  costs,  which  AOPL  did  not 
specifically  address,  will  reflect 
depreciation  and  other  adjustments  that 
tend  to  reduce  over-all  pipeline  costs. 

3.  Construction  of  Commission  Index 

USAir.  Alberta,  and  Chevron  have 
urged  the  Commission  to  devise  its  own 
index  of  pipeline  costs,  using  data  from 
Form  6. 

Under  the  best  of  circumstances, 
construction,  verification,  and  testing  of 
such  an  index  within  the  near  future 
would  be  extremely  difficult.  The  data 
available  to  the  Commission,  from  Form 
No.  6.  are  currently  insufficient  for 
constructing  an  oil  pipeline  industry 
index.  This  is  particularly  true  for 
capital  costs,  as  discussed  in  more  detail 
above.  Oil  pipelines  do  not  file  data  in 
their  Form  No.  6  which  permit 
calculation  of  their  capital  costs  on  a 
trended  original  cost  basis;  as  noted 
earlier,  this  has  in  part  dictated  the  need 
for  using  a  general  price  inflation  index. 
While  the  Commission  is  proposing  to 
revise  Form  No.  6  in  the  NOPR  issued 
concurrently,  it  is  unlikely  that  the  data 
will  be  sufficient  to  construct  an  oil 
pipeline  industry  index.^* 

Moreover,  a  FERC-constructed  index 
would  entailserious  complications. 
First,  to  construct  such  an  index  would 
require  the  collection  of  data  over  some 
extended  period  of  time  in  order  to  have 
a  statistically  meaningful  set  of  data 
points. 

Second,  if  the  cost  data  submitted  by 
individual  pipelines  were  to  be  used  to 
charge  all  shippers  maximum  rates,  it 
may  be  argued  that  each  submission 
would  and  should  be  subject  to 
challenge  by  any  shipper  on  any 
pipeline.  While  such  oversight  is  not 
necessarily  undesirable  perse,  it  might 
result  in  an  indexing  method  that  falls 
short  of  the  Act  of  1992  goals  of 
simplicity  and  streamlining. 

Third,  the  extensive  vertical 
integration  of  the  oil  industry  raises 
questions  concerning  meaningfulness  of 
the  cost  data  supplied.^^  Although  such 


indexed,  which  we  rejected  for  reasons  explained 
there. 

"  See  Notice  of  Proposed  Rulemaking.  Cost  of 
Service  Filing  and  Reporting  Requirements  for  Oil 
Pipelines,  Docket  No.  RM94-2-O0O,  issued 
concurrently  with  this  order. 

^^Although  the  Commission  collects  no  data  on, 
and  does  not  have  up-to-date  information  about,  the 
degree  to  which  pipeline  companies  are  shipping 
their  own  oil  from  one  company  division  to 
another,  historically  the  industry  has  been  highly 
vertically  integrated.  According  to  a  Treasury 
Department  staff  study,  "Implications  of 
Divestiture"  (]une  1976),  the  top  20  Interstate  oil 
pipeline  firms  (all  major  producers  and  renners). 
owned  86.6%  of  the  interstate  trunkline  capacity  in 
1972.  A  Department  of  Energy  study.  "United  States 
Petroleum  Pipelines"  (December  1960),  re[>orts  that 
in  1<)80  inlpgratcd  pipelirps  owned  by  thr  major  oil 


companies  may  operate  their  pipeline 
divisions  as  independent  profit  centers, 
vertical  integration  does  permit 
integrated  companies  considerable 
leeway  in  allocating  common  costs 
among  their  various  divisions. 

At  one  extreme,  a  pipeline  could  be 
allocated  none  of  a  company's  joint  or 
common  costs,  giving  it  low  rates,  and 
perhaps  noticeably  lowering  the  average 
of  reported  industry  costs.  At  the  other 
extreme,  a  company  could  allocate  to  its 
pipeline  a  share  of  the  company's 
world-wide  common  costs,  resulting  in 
higher  rates  and  raising  the  industry 
cost  average  significantly.  In  this  latter 
case,  if  the  integrated  pipeline  company 
transports  primarily  company  crude,  it 
would  suffer  little  loss  in  volumes 
transported  despite  its  higher  rates,  and 
could  remain  indifferent  to  the  actual 
level  of  the  rate  being  charged. 
Revenues  not  recovered  by  the  pipeline 
could  be  recovered  at  the  producing, 
refining,  or  marketing  end  of  the 
company's  operations.  The  Commission 
is  not  suggesting  that  such  cost-shifting 
would  occur,  nor  that  it  would 
necessarily  be  improper.  But  the 
possibility  of  it  occurring  undetected  in 
reported  data  does  exist.  The  net  result 
in-either  case  is  that  the  data  available 
to  the  Commission  for  constructing  a 
proper  index  would  be  skewed.  In  any 
event.,  the  need  to  improve  data 
collection  with  regard  to  oil  pipelines  is 
specifically  the  subject  of  the  separate 
rulemaking  proceeding  at  Docket  No.     • 
RM94-2-000. 

4.  Conclusion 

Based  upon  the  record  evidence  of 
this  proceeding,  publicly  available  data 
filed  with  the  Commission  by  pipelines, 
and  the  nature  and  characteristics  of  the 
.  PPI  and  GDP  indexes,  the  Commission 
reaffirms  its  decision  to  use  the  annual 
change  in  the  PPI-1  index  to  establish 
rate  ceilings  under  tlie  indexing  system. 
This  decision,  as  stated  in  the  final  rule, 
will  be  reviewed  every  five  years, 
beginning  with  the  year  2000. 

B.  Filing  Requirements  for  the  Indexing 
System 

1.  Pipeline  Filing  Requirements 

The  final  rule  imposes  certain  new 
affirmative  fifing  requirements  on 
pipelines.  These  new  requirements  may 
be  broken  down  into  two  categories.  The 
first  category  contains  those  substantive 
requirements  governing  a  pipeline's  use 
of  the  ratemaking  methodology 
established  in  the  final  rule,  A  pipeline 
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companies  accounted  for  three  out  of  the  top  four 
and  17  of  the  top  20  pipelines,  66%  of  total  barrel- 
miles  carried,  57%  of  total  barrels  delivered  per 
day,  (iiid  67%  ofJhc  undivided  intprest  systrms. 


is  generally  required  to  use  the  indexing 
system  to  change  rates.  In  filing  for  a 
rate  change  under  the  indexing  system, 
a  pipeline  must  file  a  proposed  rate  that 
is  no  higher  than  the  ceiling  derived 
from  application  of  the  index.  If  a 
pipeline  wishes  to  file  for  a  higher  rate, 
it  must  use  a  cost-of-service  or 
negotiated-rate  methodology  and  it  must 
justify  that  use  based  upon  certain 
factors  that  are  enumerated  in  the 
regulations.  These  requirements  are 
contained  in  §§342.3  and  342.4  of  the 
regulations. 

The  second  new  affirmative  pipeline 
filing  requirement,  contained  in 
§  342.3(e)  of  the  regulations,  concerns 
rate  decreases  imder  the  indexing 
system.  In  any  year  in  which  the  index 
is  negative,  and  has  the  effect  of 
lowering  the  applicable  rate  ceiling,  a 
pipeline  with  a  rate  above  the  new 
ceiling  must  file  a  new  tariff  to  bring 
tliat  rate  into  compliance  with  the  new 
ceiling,  subject  to  the  provisions  of  the 
Actof  1992.  This  filing  must  be  effective 
no  later  than  July  1  of  the  applicable 
-index  year. 

AOPL,  ARCO.  Exxon,  MPL.  and 
Phillips  challenge  the  Commission's 
statutory  authority  to  promulgate  these 
requirements  on  filing  rates.  Their 
argument  is  that  the  ICA  grants  to  a 
pipeline  sole  discretion  as  to  the  ' 
substantive  content  of  a  rate  change 
proposal.  Thus,  they  argue,  the 
Commission  is  without  authority  to 
require  a  pipeline  to  abide  by  the 
requirements  established  in  the  final 
rule  for  filing  for  changes  of  rates  under 
an  indexfng  system.  According  to  the 
petitioners,  a  pipeline  has  sole  control 
over  the  substantive  contents  of  a  rate 
filing  and,  when  one  is  made,  the 
Commission's  action  in  response  is 
limited  by  section  15(7)  of  the  ICA  to 
acceptance  of  the  filing,  or  acceptance 
combined  with  a  suspension  of  the 
effective  date  (of  no  more  than  seyen 
months),  imposition  of  a  refund    _    " 
obligation,  and  the  convening  of  a 
hearing. 

Petitioners'  argument  that  these 
regulations  are  imlawful  because  the 
Commission  has  no  authority  to 
prescribe  substantive  requirements  for, 
rate  filings  is  clearly  mistaken.  In  the 
first  instance,  these  requirements  are 
grounded  in  specific  authorities 
contained  in  the  ICA.  The  end  resuh  of 
this  rulemaking  proceeding  as  it  relates 
to  the  ICA  is  the  same  as  if  the 
Commission  has  proceeded  in  a  case 
specific  adjudication.  That  is.  the 
Commission  has  identified  rate  levels 
that  comply  with  the  just  and 
reasonable  standard  of  section  1(5).  and 
it  has  required  that  no  rates  above  those 
liivels  can  be  charged  to  customers. 


unless  the  pipeline  can  show  there  are 
unusual  circumstances  justifying  higher 
rates.  Thus,  contrary  to  the  view  that 
underlies  petitioners'  objections, 
requiring  a  pipeline  to  abide  by  these  " 
determinations,  reflected  in  the  final 
rule,  is  no  different  than  requiring  a 
pipeline  to  abide  by  the  requirements  of 
an  order  issued  after  an  adjudication  on 
its  existing  or  proposed  rates. 

In  regard  to  the  rate  decrease  filing 
requirement  contained  in  §  342.3(e), 
AOPL  argues  that  this  provision  is 
inconsistent  with  the  ICA's  scheme  on 
biuden  of  proof.  AOPL  notes  that  the 
ICA  places  upon  the  Commission,  or  the 
complainant,  the  burden  of  proving  that 
an  existing  rate  is  unjust  and 
unreasonable.  Contrary  to  this 
provision,  argues  AOPL.  the  final  rule's 
requirement  that  a  pipeline  file  for  a  rate 
decrease  effectively  shifts  the  burden  of 
proof  in  respect  to  the  lawfulness  of  an 
existing  rate  to  the  pipeline. 

According  to  these  petitioners,  the 
Commission  has  acknowledged  this 
principle  in  a  prior  decision.  In 
Kuparuk  Transportation  Co.,  55  FERC 
1 61,122  (1991),  the  Commission 
declined  to  order  the  pipeline  to  make 
automatic  annual  filings  to  change  rates 
based  upon  a  formula-prescribed 
veiling.  AOPL  argues  that  the 
Commission's  decision  in  Kuparuk  was 
premised  upon  the  necessity  of 
respecting  the  ICA's  burden-of-proof 
scheme,  in  which  a  pipeline  bears  the 
burden  of  proof  on  proposed  rates,  but 
the  challenger  bears  the  burden  of  proof 
of  showing  that  existing  rates  are 
unlawful. 

These  arguments  of  the  petitioners  are 
hot  persuasive. 

In  complying  with  the  directive  of  the 
Act  of  1992  to  craft  a  simplified  and 
^generally  applicable  ratemaking 
methodology  for  oil  pipelines,  the 
Commission  has  exercised  its 
substantive  authorities  under  the  ICA, 
which  are  intended  to  ensure  that  the 
rates  charged  by  oil  pipelines  for 
transportation  services  are  in 
accordance  with  the  standard  contained 
in. section  1(5)  of  that  statute: 

All  charges  made  for  any  servit.e  rendered 
or  to  be  rendered  in  the  transportation  of 
*   *   '-property*   *   *  shall  be  just  and 
reasonable,  and  every  unjust  and 
unreasonable  charge  for  such  service  or  any 
part  thereof  is  prohibited  and  declared 
unlawful. 

Sections  13(1)  and  15(1)  grant  to  the 
Commission  authority  to  enforce  the 
just  and  reasonable  standard  with 
respect  to  existing  rates.  If  after  an    ■ 
investigation  i.nstigated  by  virtue  of  a 
complaint  brought  by  any  person  under 
section  13(1),  or  upon  the  Commission's 
own  initiative,  the  Commission  fiatls 


that  an  existing  rate  is  not  just  and 
reasonable,  section  15(1)  empowers  th** 
Commission  "to  determine  and 
prescribe  what  will  be  the  just  and 
reasonable  •  *  •  rate  *  *  •  or  the 
maximum  or  minimum  *  *  *  to  be 
charged  *  *  * ,"  and  to  order  that  the 
pipeline  "shall  not  thereafter  publish, 
demand,  or  collect  any  rate  *  *  *  in 
excess  of  the  maximum  *  *  •  so 
prescribed  *  *   *." 

Section  15(7)  provides  the 
Commission  with  similar  authority  if 
the  pipeline  proposes  changes  to  its 
rates.  Thus,  under  that  section  the 
Commission  is  empowered  to 
investigate  proposed  rate  changes  and,  if 
if  determines  that  the  proposed  change 
would  not  establish  a  lawful  rate,  issue 
an  order  "as  would  be  proper"  in  the 
context  of  remedying  an  unlawful 
existing  rate  under  section  15(1). 

The  requirements  of  the  final  rule 
reflect,  and  are  consistent  with,  the 
Commission's  authority  under  these  ICA 
provisions  to  investigate  and  establish 
just  and  reasonable  rate  levels.  As 
explained  in  detail  in  the  previous 
section  of  this  order  and  in  the  order 
issuing  the  final  rule,  the  Commission 
has  conducted  an  on-the-record 
investigation  in  this  proceeding  and  has 
determined  that  use  of  a  generic,  cost- 
based  formula  (PPI-1  index)  for 
changing  existing  rates,  the  vast 
majority  of  which  have  been  deemed 
jtist  and  reasonable  by  act  of  Congress, 
will  streamline  and  expedite  the 
ratemaking  process  in  accordance  with 
the  mandate  of  the  Act  of  1992,  while 
at  the  same  time  ensiu-ing  that  the 
resulting  rates  are  just  and  reasonable 
within  the  meaning  of  section  1(5)  of  the 
ICA. 

The  specific  means  by  which  this 
indexing  sj'stem  will  ensure  just  and 
reasonable  rates  is  by  establishing,  in 
the  language  of  the  ICA,  rate 
maximums. ^°  Section  342.3(a)  of  the 
regulations  requires  rate  changes  to 
produce  rates  that  are  no  higher  than  the 
applicable  ceilings.  This  regulatory 
requirement  reflects  the  Commission's 
authority  under  section  15(7)  of  the  ICA 
to  require  that  proposed  changes  yield 
just  and  reasonable  rptes.  Section 
342.3(e)  of  the  regulations  provides  that 
pipelines  must  reduce  existing  rates  to 
comply  with  new  ceilings  which  have 
been  lowered  because  of  the  decline  in 
the  index.  This  regulation  reflects  the 
Commission's  rebuttable  finding  that  a 
rate  above  the  ceiling  is  imjust  and 
unreasonable,  and  under  section  15(1) 
of  the  ICA,  the  Commission  has  the 
authority  to  require  existing  rates  that 
are  determined  to  be  unjust  and 


'•'Section  1(5)  of  the  ICA. 
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unreasonable  t )  be  adjusted  to  lawful 
levels. 

However.  th(  regulations  also  provide 
procedures  for  both  pipelines  and  their 
customers  to  sliow  that  the  applicable 
ceilings  would  jnot  ensure  just  and 
reasonable  rates.  As  explained  in  detail 
in  the  final  ruH.  and  elsewhere  in  this 
order.  §342.4  jirovides  that  the  pipeline 
may  rebut  the  presumption  in  the 
regulation  that  the  above-ceiling  rate  is 
unjust  and  unreasonable  and  that  rates 
above  the  ceilifg  are  justified.  The 
pipehne  has  the  burden  of  proof  to 
show  that  the  applicable  ceilings  are  too 
low  to  allow  recoupment  of  prudently 
incurred  costs,  in  respect  to  both 
proposed  and  eixisting  rates,  except  for 
those  rates  deemed  just  and  reasonable 
under  section  ^803  of  the  Act  of  1992. 
Section  343.2(a)(1)  provides  similar 
protection  for  dustomers.  by  providing 
for  challenges  tD  proposed  and  existing 
rates  that  are  within  applicable  indexed 
ceilings,  but  ait  nonetheless  so 
substantially  in  excess  of  actual  costs  as 
to  be  unjust  an4  unreasonable. 

Contrary  to  pletitioners'  position, 
nothing  in  these  regulations  is 
inconsistent  with  section  15(1)  of  the 
ICA,  which  pla  »s  the  burden  of  proving 
the  unlawfulne  ss  of  an  existing  rate  on 
the  complainaqt  or  the  Commission. 

The  rate  deci^se  requirement  of 
§  342.3(e)  is  baied  upon  the 
Commission's  tnding.  in  this 
proceeding,  that  a  rate  level  in  excess  of 
the  ceiling  established  by  the  PPI-1 
index  is  presumptively  unjust  and 
unreasonable.'^  The  section  simply 
applies  this  finding  to  an  existing  rate 
that  is  in  excesi  of  a  new,  lower  ceiling, 
subject  to  an  opportiuuty  for  the 
pipeline  to  rebut  the  presumption  to 
show  that  its  prudently  incurred  costs 
justify  the  above-ceiling  rate.  Thus,  the 
statutory  burde  n  of  proof  has  been 
fulfilled  in  this  proceeding  and  is 
reflected  in  the  regulations. 

Kuparuk  doef  not  compel  a  different 
conclusion,  for  it  involved  a  distinctly 
different  kind  df  filing  requirement  than 
the  rate  decrease  requirement  of  the 
indexing  regulations.  In  Kuparuk,  it  was 
proposed  that  a  pipeline  should  be 
required  to  make  a  rate  change  filing 
every  year,  undjer  section  15(7)  of  the 
ICA,  which  would  then  be  subject  to 
review  by  the  CJommission.  In  this 
review,  the  burden  of  proof,  as  in  every 
case  under  section  15(7).  would  be  upon 
the  pipeline.  Tais  procedure  would 
have  upset  the  statutory  scheme  for 
burden  of  proo  because  the  existing  rate 


"The  pipeline 
r  'tes  bfllow  those  deemed 
the  Aci  of  1992.  si 
making  any  of  the 
iillow  it  to  prescribe 
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iinis 
fnd: 


Id  not  be  required  to  lower 
jusl  and  reasonable  by 
the  Commission  is  not  here 
ings  required  by  §  18a3(b)  to 
rales  below  that  level. 


to  be  superseded  by  the  required  annual 
filing,  unlike  the  existing  rates  subject  to 
§  342.3(e).  would  not  necessarily  have 
been  determined  to  be  unjust  and 
unreasonable.  In  contrast,  in  this 
rulemaking,  the  Commission  is 
exercising  its  authority  under  section 
15(1)  of  the  ICA  to  require  the  pipeline 
to  file  a  rate  decrease. 

ARCO  specifically  maintains  that  the 
Commission  has  no  authority 
summarily  to  reject  a  rate  filing  without 
a  hearing,  except  for  technical 
formatting  reasons.  The  ICA,  ARCO 
argues,  gives  a  pipeline  a  statutory  right 
to  a  hearing  to  justify  its  rate  proposal. 
This  contention  is  also  without  merit. 
The  hearing  requirement  contained  in 
section  15(1)  for  existing  rates  and 
section  15(7)  for  proposed  rates,  has 
been  satisfied  by  the  notice  and 
comment  procedures  of  this  rulemaking. 
All  interested  persons,  including 
affected  pipelines,  have  had  an 
opportunity  to  be  heard.  If  a  pipelinie 
desires  to  rebut  the  presumption  that  a 
rate  above  the  ceiling  is  unjust  and 
unreasonable,  it  will  receive  an 
individual  hearing  on  that  matter. 
However,  a  pipeline  that  makes  a  filing 
which  fails  to  comply  with  those 
standards,  without  a  showing  as  to  why 
those  standards  should  not  apply,  has 
no  right  to  a  hearing.  There  simply 
would  be  no  disputed  facts  or  issues  to 
warrant  a  hearing.'^ 

In  short,  the  rate  methodology 
provisions  of  the  final  rule,  including 
the  filing  and  other  substantive 
requirements  in  the  indexing  system, 
reflect  the  Commission's  exercise  of  its 
ICA  authority  through  promulgation  of 
rules  of  general  applicability,  as 
opposed  to  issuance  of  orders  through 
case-by-case  adjudication.  An  agency's 
discretion  to  exercise  its  statutory 
authority  in  this  fashion  through  a 
rulemaking,  rather  than  case-by-case,  is 
well  estabfished.33 

The  simplification  mandate  of  the  Act 
of  1992  lends  further  support  to  the 
reasonableness  of  the  Commission's 
decision  to  proceed  through  a 
rulemaking.  Section  1801  of  the  Act  of 
1992  directs  the  Commission  to 
implement  a  "simplified  and  generally 
applicable"  ratemaking  methodology.  It 
is  the  Commission's  judgment,  based 
upon  its  experience  under  the  ICA  and 


^^  See.  e.g..  United  Stales  v.  Slorer  Broadcasting. 
351  U.S.  192  (1956):  See  also  Davis  &  Pierce, 
Administrative  Law  Treatise.  $  8.3.  at  389  (1994): 

Even  when  an  agency  is  required  by  statute  or  by 
the  Constitution  to  provide  an  oral  evidentiary 
hearing,  it  need  do  so  only  if  there  exists  a  dispute 
concerning  a  material  fact. 

"  Spe.  eg .  Heckler  v.  Campbell.  461  U.S.  458 
(1983):  United  States  v.  Storer  Broadcasting,  note 
32,  supra. 


similar  statutes,  and  the  evidence 
compiled  in  the  record  of  this 
rulemaking,  that  an  indexing 
methodology  will  fulfill  this 
simplification  and  general  applicability 
directive,  while  at  the  same  time 
ensuring  that  the  resultant  rates  are  just 
and  reasonable  under  the  ICA.  By  its 
very  nature,  an  indexing  methodology  is 
a  generic  approach  to  establishing  rates. 
The  requirements  of  the  indexing 
methodology  crafted  in  this  final  rule 
therefore  are  to  be  applied  generically. 
through  rules,  subject,  as  explained 
above,  to  opportunities  for  pipelines 
and  their  customers  to  show  in  any 
particular  case  that  the  indexed-based 
ceiling  should  not  apply. 

The  claims  on  rehearing  against  the 
validity  of  the  filing  requirements 
contained  in  Part  342  of  the  new 
regulations  are  therefore  denied. 

2.  Challenges  to  Rates 

Under  §  343.2(c)(1)  of  the  new 
regulations,  a  protest  against  a  proposed 
rate  increase  under  the  indexing  system 
must  show  that  the  "increase  is  so 
substantially  in  excess  of  the  actual  cost 
increases  incurred"  by  the  pipeline  that 
the  proposed  rate  would  be  unjust  and 
unreasonable. 

Amoco  argues  that  this  standard  is  too 
vague.  It  contends  that  a  more 
appropriate  standard  would  be  a  change 
in  circumstances  since  the  rate  was  last 
changed.  Sun,  Lakehead,  and  Buckeye 
make  the  same  argument  on  rehearing, 
arguing  for  a  standard  fat  bringing 
protests  that  relates  to  changed 
circumstances. 

Several  other  pipeUnes  on  rehearing 
challenge  the  notion  of  allowing  any 
protests  against  a  rate  increase  proposed 
that  is  within  the  applicable  ceiling. 
Thus,  Explorer.  AOPL,  MPL,  and  Shell 
argue  that  allowing  challenges  to  rate 
increases  within  the  ceiling  would 
defeat  the  simplification  and  efficiency 
goals  of  the  indexing  methodology. ' 
They  contend  that  the  simplification 
goal  would  be  defeated  by  the  fact  that 
protests,  and  thus  contested  rate 
proceedings,  would  proliferate.  They 
further  contend  that  the  efficiency  goal 
would  be  defeated  because  a  pipeline 
would  have  no  incentive  to  cut  costs  if 
to  do  so  would  merely  create  a 
divergence  between  those  costs  and  the 
allowable  rate  ceiling  that  could  form 
the  basis  for  a  protest. 

The  position  that  the  protest 
mechanism  should  no*;  be  available  in 
cases  where  proposed  rate  increases 
comply  with  the  applicable  rate  ceiling 
must  be  rejected.  As  explained  in  the 
final  rule,  under  an  indexing  system 
some  divergence  between  the  actual 
costs  of  a  pipeline  and  its  rates  is 
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inevitable.  An  indexing  system  relies 
upon  industry-wide  average  costs,  not 
company-specific  costs,  to  establish 
rates.  Moreover,  the  Commission  is 
requiring  that  there  be  a  substantial 
divergence  between  actual  costs  and 
rates  to  allow  for  efficiency  gains  that 
may  occur. 

The  indexing  system  has  been 
adopted  because  it  complies  with 
Congress'  mandate  in  the  Act  of  1992  for 
a  simplified  and  generally  applicable 
ratemaking  methodology,  in  conformity 
with  the  just  and  reasonable  standard  of 
the  ICA.  A  measure  of  the  justness  and 
reasonableness  of  rates  is  the  cost  of 
providing  the  service.  Thus,  the 
divergence  between  a  pipeline's  actual 
cost  increases,  and  its  rate  increases, 
while  to  an  ex-tent  inevitable  under  the 
indexing  methodology,  should  not  be 
allowed  to  grow  so  wide  as  to  negate  the 
cost  basis  of  the  rate  increases.  The 
provision  in  question  allows  a  protest  to 
be  brought  against  a  rate  increase  that 
strays  toafar  from  the  actual  cost 
increases  of  the  pipeline  in  recognition 
of  the  just  and  reasonable  standard  that 
is  still  applicable  under  the  ICA. 

This  provision  should  not,  contrary  to 
the  contention  of  AGPL,  MPL,  Shell, 
and  Explorer,  undermine  the' 
simplification  and  efficiency  benefits 
associated  with  an  indexing  system  of 
changing  rates.  Prohibiting  the  hearing 
of  protests  that  do  not  state  reasonable 
grounds  for  alleging  that  the  proposed 
rate  increase  is  substantially  in  excess  of 
cost  increases  will  reduce  the  number  of 
protests  that  might  otherwise  be  filed  in 
the  absence  of  such  a  standard.  It  is  true 
that  prohibiting  all  protests  against 
proposed  rate  increases  in  compliance 
with  the  applicable  ceiling  would 
further  simplify  the  Commission's 
review  of  rates.  However,  as  explained 
above,  such  a  prohibition  would  be 
inconsistent  with  the  just  and 
reasonable  standard  of  the  ICA. 

The  necessity  to  comply  with  the  just 
and  reasonable  standard  is  also  part  of 
the  reason  for  rejecting  the  argument 
that  a  cost-based  protest  against  a 
proposed  rate  increase  must  be  rejected 
in  order  to  ensure  the  efficiency  benefits 
of  indexing.  Another  reason  for  rejecting 
this  argument  is  that  the  regulation  in 
question  does  shield  a  pipeline  ft-om 
cost-based  protests  where  rates  are  not 
substantially  in  excess  of  costs,  thus 
allowing  a  pipeline  to  capture  some 
efficiency  gains. 

Amoco,  Sun,  Lakehead,  and  Buckeye 
claim  that  the  standard  of  "so 
substantially  in  excess"  so  as  to  render 
the  proposed  rate  "unjust  and 
unreasonable"  is  vague.  This 
contention,  while  not  entirely 
inaccurate  as  a  matter  of  linguistics,  is 


not  persuasive  as  an  argument  on 
rehearing.  The  extent  of  the  divergence 
betvveen  actual  cost  increases  to  a 
pipeline  and  its  proposed  rate  increase 
that  would  justify  a  finding  that  the 
proposed  rate  is  unjust  and 
unreasonable  is  not  susceptible  to 
mathematically  precise  definition. 

This  determination  is  reinforced  by 
these  parties'  proposal  for  an  alternative 
standard — changed  circumstances.  Such 
a  standard  is  not  directly  tied  to  cost 
changes  that  may  be  experienced  by  a 
pipeline.  Thus,  were  this  standard  to  be 
used,  there  would  be  the  potential  for 
wide  divergences  between  a  pipeline's 
costs  and  its  rates  that  would 
nonetheless  not  be  subject  to  challenge. 
Such  a  regtilatory  regime  clearly  would 
not  serve  as  an  effective  check  on  rate 
increases,  and  would  therefore  be 
contrary  to  the  Commission's 
continuing  responsibility  to  ensure  that 
oil  pipeline  rates  are  just  and 
reasonable. 

Reflecting  a  different  perspective  from 
that  articulated  by  the  pipeline 
petitioners,  some  shippers  have 
requested  rehearing  on  the  basis  that  the 
threshold  standard  for  filing  a  protest 
under  the  indexing  system  is  too 
stringent. 

Kerr-McGee  contends  that  any  rate 
increase  that  exceeds  the  actual  cost 
increase  experienced  by  a  pipeline  is 
unjust  and  uiueasonable.  It  argues  that 
protests  premised  on  any  divergence 
from  actual  costs  in  the  proposed  rate 
should  be  allowed. 

As  the  cases  demonstrate,  the 
requirement  that  rates  under  the  ICA  be 
just  and  reasonable  does  not  mean  that 
such  rates  must  perfectly  reflect  costs, 
or  that  non-cost  factors  may  not  be  taken 
into  account.  In  Farmers  Union  Centra] 
Exchange,  Inc.  v.  FERC,  734  F.  2d  1486 
(D.  C.  Cir.),  cert,  denied.  469  US.  1034 
(1984),  the  court  stated  that  rates  must 
be  within  a  zone  of  reasonableness,  and 
that  factors  other  than  costs  may  be  . 
taken  into  account.  Further.  Kerr- 
McGee's  argument  would,  if  accepted, 
negate  the  legality  of  any  indexing 
system  to  implement  the  just  and 
reasonable  standard  of  the  IC.^.  For  the 
reasons  explained  at  length  in  the  final 
rule.^*  the  Commission  rejects  this 
argument. 

Holly  and  Total  state  that  the 
Commission  may  not  limit  protests  to 
challenging  the  increment  of  the  rate 
increase.  According  to  their  view,  the 
Commission's  statutory  duty  is  to 
examine  the  whole  rate  when  a  rate 
change  is  proposed.  Holly  argues  that 
this  is  required  by  the  principle  that  the 


lawfulness  of  a  ratemaking  process  is 
dependent  upon  the  end  result.  Chevron 
also  takes  the  position  on  rehearing  that 
the  Commission  may  not  lawfully  limit 
protests  to  challenging  the  increase  in 
the  rate,  as  opposed  lo  the  whole  rate. 

This  limitation  is  necessary  in  order 
to  preserve  the  vitality  of  the  protection 
for  certain  existing  rates  provided  in 
subsection  1 803(a)  of  the  Act  of  1992. 
That  section  deems  rates  in  existence 
and  unchallenged  for  the  one-year 
period  prior  to  enactment  of  the  Act  of 
1992  to  be  just  and  reasonable  and  not 
subject  to  a  complaint  under  section  13 
of  the  ICA,  unless  evidence  is  presented 
to  the  Commission  which  establi.shes 
that  a  substantial  change  has  occurred 
after  the  date  of  enactment  of  the  .Act  of 
1992  in  the  economic  circumstances  of     *■ 
the  oil  pipeline  which  were  the  basis  of 
the  rate;  or  in  the  nature  of  the  services 
provided  which  were  the  basis  for  the 
rate;  or  unless  the  person  filing  the 
complaint  was  under  a  contractual 
prohibition  against  filing  a  complaint.  '-^ 

This  "grandfathering"  provision  of 
the  Act  of  1992  protects  from  most 
complaints  the  vast  majority  of  rates  In 
existence  on  the  date  of  enactment.  To 
allow  a  protestant  of  a  proposed 
increase  of  a  statutorily  protected 
underlying  rate  to  challenge  the  whole 
rate,  and  not  just  the  proposed  increase, 
would  be  to  remove  the  protection  of 
section  1803(a)  solely  on  account  of  the 
filing  of  a  proposal  to  effect  a 
modification  of  that  rate.  There  is  no 
indication  that  Congress  intended  the 
protection  of  section  1803(a),  for  these 
rates  that  qualify,  to  be  overridden  by 
regulatory  actions,  or  to  be  of  limited 
duration.  The  statute  clearly  states  two 
conditions  under  which  the  safe  harbor 
afforded  rates  under  section  1803(a) 
does  not  apply.  Merely  filing  a  protest 
against  a  proposed  change  to  a 
grandfathered  rate  is  not  one  of  the.m. 

In  addition,  limiting  a  protestant  to 
challenging  the  increment  of  the  rate 
increase  is  consistent  with  the  ICA. 
Under  section  15(7).  a  pipeline 
proposing  a  rate  change  bears  the 
burden  of  providing  the  change  will 
result  in  a  rate  that  is  just  and 
reasonable.  On  the  other  hand,  in  an 
investigation  of  an  existing  rate 
pursuant  to  sections  13(1)  and  15(1),  the 
burden  of  proving  the  rate  is  unjust  and 
unreasonable  lies  with  the  complainant 
(or  the  Commission,  in  investigations 
begun  sua  sponte).  To  allow  a  protestant 
in  a  section  15(7)  proceeding,  where  the 
burden  of  proof  lies  with  the  pipeline, 
to  challenge  that  part  of  a  rate  that  was 
pre-existing  would  therefore  be  contrary 
to  the  statutory'  scheme. 


"  Spf  ID  H-RC  Slats.  &  Regs  130.895  (1 993),  at 
pp.  30.948-51.' 


^Sub.se<iion  1803(b]  of  the  Act  of  1992. 
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Chevron's  i  equested  changes  to  the 
regulations  w  ill  not  be  adopted.  The 
proposal  to  e  rtend  the  notice  period  to 
60  days  for  fi  ing  rate  changes  is 
contrary  to  th  e  ICA.  Section  6(3)  of  the 
ICA  provides  that  the  notice  period 
shall  be  30  ds  vs.  except  that  a  shorter 
period  may  b ;  provided  for  by  rule  or 


in  a  particular  case.  Given  this  statutory 
30-day  notice  period,  it  is  not  advisable 
to  adopt  Chevron's  suggestion  that  the 
period  for  filing  a  protest  in  response  to 
a  changed  tariff  filing  be  greater  than  15 
days.  A  longer  period  woidd  leave  an 
unduly  short  amount  of  time  for  the 
Commission  to  review  the  filing  and  any 
protests  and  make  a  determination 
whether  to  suspend  and  initiate  an 
investigation  of  the  filing.  Finally, 
Chevron  does  not  make  a  persuasive 
case  for  requiring  pipelines  to  telefax  or 
express  mail  rate  filings,  although 
pipelines  are  encouraged  to  voluntarily 
do  so  at  the  request  of  their  shippers. 

C.  Establishment  of  Initial  Rates 

Section  342.2  of  the  final  rule 
provides  a  pipeline  with  two  ways  of 
establishing  an  initial  rate  for  new 
service.  An  initial  rate  may  be 
established  through  a  cost-of-service  - 
based  filing.  As  an  alternative  to  a  cost- 
of-service  filing,  a  pipeline  may 
establish  an  initial  rate  through  an 
agreement  reached  with  at  least  one 
non-affiliated  person  who  intends  to  use 
the  service  in  question.  Under  this 
alternative,  however,  a  protest  filed 
against  such  a  settlement  rate  would 
require  the  pipeline  to  justify  the  rate 
based  upon  costs. 

1 .  Market-Based  Initial  Rates 

Plantation  and  WPL  seek  rehearing  of 
the  lack  of  a  provision  for  relying  upon 
market  forces  to  justify  an  initial  rate. 
Plantation  argues  that  a  pipeline  has  a 
statutory  right  to  file  an  initial  rate  of  its 
choosing  and  to  defend  its  lawfulness  in 
accordance  with  the  suspension  and 
hearing  procedures  set  forth  in  the  ICA. 
In  addition.  Plantation  states  that  the 
establishment  of  a  rate  for  a  service  not 
previously  offered  is  a  particularly 
appropriate  context  for  use  of  market 
competition  as  a  justification  for  the  rate 
because  a  pipeline  cannot  exercise 
market  power  in  a  market  it  is  not 
already  serving. 

Based  upon  the  comments  and  reply 
comments  received  in  this  proceeding 
the  Commission  concluded  that  an 
initial  rate  should  be  established  either 
on  a  cost-of-service  or  a  settlement 
basis.  The  Commission  was  concerned 
that  a  pipeline  might  be  able  to  exercise 
market  power  to  establish  an  initial  rate 
that  was  unjust  and  unreasonable.  In 
this  regard,  it  is  important  to  note  that 
an  initial  rate  for  new  service  may. 
depending  upon  the  circumstances, 
represent  no  more  than  an  additional 
receipt  or  delivery  point  on  an  existing 
pipeline.  Contrary  to  the  impression 
given  by  Plantation's  argument,  a  new 
service  may  not  always,  or  even  most  of 
the  time,  involve  additional  service  to  a 


new  market.  The  pipeline  offering  the 
new  service,  and  seeking  approval  tor 
an  initial  rate,  may  be  the  only  or  one 
of  the  few  transporters  in  an  e>}isting 
market. 

The  regulations  promulgated  in  the 
final  rule  do  expressly  provide  a 
pipeline  with  an  opportunity  to  use  a 
market-based  methodology  to  change 
existing  rates,  subject  to  proof  that 
competitive  pressures  exist  to  a 
sufficient  degree  to  restrain  rate  changes 
to  just  and  reasonable  levels.  See 
§  342.4(b).  Thus,  the  Commission  has 
recognized  that  under  some 
circumstances  a  market-based  rate  may 
be  lawful.  The  regulation,  however, 
provides  that  market-rates  may  only  bo 
charged  after  the  Commission  has 
determined  that  such  ratemaking 
methodology  is  appropriate  and  lawful. 
Until  such  time,  a  pipeline  must  show 
some  other  basis  for  its  rates,  such  as 
costs  or  compliance  with  the  indexed   ■ 
ceiling. 

Rehearing  on  this  issi-o  is  denied. 

2.  Protests  of  Settlement-based  Initial 
Rates 

Plantation  and  WPL  also  argue  that 
the  settlement  option  for  establishing 
initial  rates  does  not  go  far  enough. 
They  contend  that  the  regulatio.ns 
should  not  prohibit  the  shipper  agreeing 
to  the  rate  from  being  an  affiliate  of  the 
pipeline.  Further,  they  maintain  that  a 
settlement  initial  rate  should  be 
immune  from  protests.  Thus,  under 
their  view,  the  only  mechanism  for  a 
party  to  challenge  the  justness  and 
reasonableness  of  a  settlement  initial 
rate  would  be  a  complaint,  with  the 
burden  proof,  in  accordance  with 
section  13(1)  of  the  ICA,  being  upon  the 
complainant.  Plantation  and  WPL 
asserts  that  allowing  a  protest  of  a 
negotiated  rate  defeats  and  renders 
superfluous  the  negotiation. 

Unlike  the  case  of  changes  of  existing 
rates,  the  settlement  option  for  initial 
rates  only  requires  the  agreement  of  one 
non-affiliated  shipper.  The  purpose  of 
requiring  the  one  shipper  who  must 
agree  to  the  initial  rate  to  be  unaffiliated 
with  the  pipeline  is  to  ensure  that  the 
agreement  is  based  upon  arms-length 
negotiations.  Allowing  a  protest  to  a 
settlement  rate  permits  those  shippers 
who  were  not  party  to  that  agreement  to 
protect  themselves  and  other  shippers 
from  an  unjust  and  unreasonable  initial 
rate.  The  arguments  of  Plantation  and 
WPL  do  not  show  that  these 
requirements  are  unreasonable  or  unfair. 
In  particular,  these  requirements  should 
not  render  initial  rate  settlements,  or  the 
negotiations  preceding  them, 
meaningless.  A  pipeline  will  still  have 
an  incentive,  and  derive  a  benefit,  from 


seeking  to  gain  the  concurrence  of  its 
potential  shippers  to  an  initial  rate  for 
new  service.  To  the  extent  concurrence 
is  obtained,  a  protest  is  unlikely.  If 
unanimous  concurrence  of  potential 
shippers  is  not  obtained,  the  regulation 
still  allows  the  pipeline  to  file  the  initial 
rate  based  upon  the  agreement  of  at  least 
one  non-affiliated  shipper.  This  one- 
shipper  provision  simply  expands  the 
options  for  a  pipeline.  The  availability 
of  the  protest  mechanism  in  such  a  case 
provides  balance  to  the  provision  from 
the  standpoint  of  the  interests  of 
shippers. 

Rehearing  on  this  issue  is  therefore 
denied. 

D.  Other  Rate  Changing  Methodologies 

1.  Uncontrollable  Circumstances  Test 

Several  parties  have  asked  for 
clarification  or  rehearing  of  the 
requirement  contained  in  §  342.4  that 
there  be  cost  increases  incurred  because 
of  "uncontrollable  dmunstances" 
before  carriers  may  change  rates  based 
on  a  cost-of-service  methodology.  AAPC 
suggests  that  the  Commission  clarify 
that  what  constitutes  "uncontrollable 
circumstances"  will  be  determined  in 
individual  cases.  ARCO  and  Lakehead 
ask  that  the  standard  be  relaxed  to 
reflect  only  that  a  change  in 
circumstances  need  occur  before  the 
pipeline  is  allowed  to  justify  its  rates  on 
a  cost-of-service  basis.  MPL  argues  that 
the  rule  is  too  restrictive  and  may 
prevent  pipelines  from  recovering  their 
costs  associated  with  catastrophic  losses 
due  to  accident,  equipment  failure,  or 
third-party  damage,  any  one  of  which 
might  lead  to  extraordinary  costs  and 
liabilities. 

The  Commission's  intent  in  the  Final 
Rule  was  that  there  be  a  change  in 
economic  circumstances  that  justifies 
use  of  the  cost-of-service  methodology 
brought  about  by  events  or  conditions 
outside  the  control  of  the  pipeline. 
These  circumstances  would  include,  but 
not  be  limited  to.  events  such  as  those 
alluded  to  by  MPL.  It  was  never  the 
Commission's  intent  to  provide  an 
exhaustive  list  in  the  Final  Rule  of  what 
might  constitute  "uncontrollable 
circumstances."^ 

SFPP  and  Phillips  contend  that  the 
pipeline  seeking  to  invoke  a  cost-of- 
service  methodology  should  be 
governed  by  the  same  standard  as  those 
seeking  to  challenge  an  indexed  rate — 
i.e.,  a  substantial  divergence  between 


'"  Some  of  the  items  referred  to  on  rehearing 
were  clearly  not  within  the  contemplation  of  the 
Conunission,  such  as  the  suggestion  by  AKCO  that 
it  might  be  allowed  to  raise  its  rates  in  the  future 
to  make  up  for  past  earnings  lost  due  to 
competition.  (ARCO.  pp.  14-16) 


costs  and  the  indexed  rate.  SFPP  asserts 
that  the  Commission  should  allow  cost- 
of-service  treatment  in  the  event  of  a 
divergence  in  actual  costs  and  indexed 
rates  so  substantial  that  the  existing  rate 
level  under  indexing  is  not  just  and 
reasonable,  regardless  of  the  nature  of 
the  circumstances. 

The  Commission  is  persuaded  that  a 
modification  such  as  that  proposed  by 
SFPP  and  Phillips  should  be  made  to 
the  test.  There  indeed  may  be  instances 
where  prudently  incurred  costs  have 
increased  to  such  an  extent  that  the  rate 
produced  by  the  index  would  not  be  just 
and  reasonable.  Such  cost  changes  may 
be  the  result  of  planned  expansions  or 
of  upgrading  or  replacement  of  facihties 
for  safety  or  environmental 
considerations.  Accordingly,  where  the 
pipeline  can  show  that  the  costs  are 
prudently  incurred  and  that  there  is  a 
substantial  divergence  in  its  costs  and 
the  rate  that  would  be  produced  by 
application  of  the  index,  the  pipeline 
will  be  allowed  to  charge  rates  based  on 
a  cost-of-service  methodology.  Section 
342.4  will  be  modified  to  reflect  this 
change. 

2.  Fully  Allocated  Costs 

Amoco.  AOPL,  and  WPL  object  to  the 
Commission's  characterization  of  its 
current  methodology  as  contemplating 
use  of  fully  allocated  costs  to  determine 
proj>er  rates  for  any  movement.  In  the 
final  rule  at  footnote  83,  the 
Commission  stated,  in  response  to 
comments  addressing  the  issue  of 
whether  the  cost-of-service  methodology 
should  be  applied  on  a  "stand-alone"  or 
fiilly  allocated  basis,  "The  Commission 
is  proposing  no  change  in  its  current 
practice  of  using  fully  allocated  rates." 
Thfe  Commission  cited  Opinion  No. 
154-B  as  illustrative.  In  this  regard,  the 
Commission  determines  the  justness 
and  reasonableness  of  rates  for  other 
modes  of  transportation  it  regulates  on 
a  fully-allocated  cost  basis.  However,  as 
the  commenters  point  out,  this  issue  has 
not  been  determined  in  a  fully  litigated 
case  by  this  Commission  under  the 
Interstate  Commerce  Act.  The 
Commission  does  not  intend  by  this 
rulemaking  to  decide  the  issue  with 
finality,  and  proponents  of  "stand- 
alone" cost  methodologj'  or  other 
costing  methodologies  will  not  be 
precluded  from  advocating  such 
methodologies  in  individual  cases.^' 


"As  AOPL  correctly  notes,  the  Commission's 
Notice  of  Inquiry  (NOI)  at  Docket  No.  RM94-2-000, 
issued  concurrently  with  the  final  rule  in  this 
proceeding,  encompasses  the  data  to  be  filed  with 
a  cost-of-service  showii^g,  including  the  issue  of 
whether  such  data  should  be  required  on  a  stand- 
alone or  fully-allocated  cost  basis,  or  some  other 
basis.  Kerr-McCee's  recommendation  that  the 


E.  Procedures  for  Streamlining  Action 
on  Rates 

1 .  Requirements  for  Standing 

Section  343.3(b)  provides  that  only 
persons  with  a  substantial  economic 
interest  in  a  tariff  filing  have  standing  to 
file  a  protest  against  that  filing.  A 
protest  must  be  accompanied  by  a 
verified  statement  as  to  the  protestant's 
substantial  economic  interest. 

ARCO  requests  that  the  Commission 
amend  the  regulation  on  standing  to 
require  the  verified  statement  to  explain 
in  sufficient  detail  the  nature  of  the 
substantial  economic  interest  and  its 
coimection  to  the  proposed  rate,  so  that 
the  Commission  will  be  able  to  make  a 
determination  on  the  standing  of  the 
protestant  expeditiously.  ARCO 
proposes  that  the  regulation  be  changed 
to  read  as  follows: 

Along  with  the  protest,  the  protestor  shall 
file  a  verified  statement  which  shall  contain 
a  reasonbly  detailed  description  of  the  nature 
and  substance  of  the  protestor's  economic 
interest  in  the  tariff  filing  in  question. 

In  support  of  its  request,  ARCO  notes 
that  the  Commissionwill  have  a 
relatively  short  period  of  time  after  the 
filing  of  the  rate,  the  protest,  and  the 
response  to  the  protest,  in  which  to 
make  a  determination  on  what  action  to 
take.  Requiring  a  protestant  to  explain 
in  reasonable  detail  how  it  meets  the 
standing  requirement  will,  according  to 
ARCO,  assist  the  Commission  in  making 
a  timely  decision  on  standing. 

ARCO's  suggested  amendment  to  the 
standing  requirement  appears  to  be 
reasonable.  ARCO  is  not  advocating  a 
substantive  change  in  the  standing 
requirement  contained  in  the  regulation. 
Rather,  it  is  requesting  that  the 
Commission  require  that  the  basis  for 
standing  be  stated  in  enough  detail  to 
allow  an  informed  decision  on  standing 
to  be  made  in  a  timely  fashion.  It  is 
obvi6usly  to  the  benefit  of  the 
Commission,  in  performing  its  review 
ftmction,  and  to  the  interested  public, 
that  this  be  done.  Moreover,  this  should 
not  pose  a  burden  for  protestants  who 
possess  the  requisite  substantial 
economic  interest  in  a  tariff  filing. 
Rehearing  is  granted  on  this  issue,  and 
§  343.3(b)  will  be  revised  accordingly. 

2.  Pipeline  Response  to  a  Complaint 

Under  §  343.4(a)  a  pipeHne  may  file  a 
response  to  a  complaint  no  later  than  30 
days  after  the  complaint  is  filed.  AOPL 
requests  this  section  be  changed  to 


Commission  establish  a  simplified  cost-of-servke 
mAhod  will  also  be  considered  in  that  NOI.  See 
NOI  at  mimeo  p.  8.  See  also  the  NOPR  in  Docket 
No.  RM94-2-000  issued  concurrently  with  this 
order. 
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WPL  also  argues  that  limiting  the 
number  of  supplements  to  one  rather 
than  five,  which  currently  exists,  will 
likewise  burden  the  pipelines,  since 
they  must  capsulize  all  their 
supplements  into  one  large  supplement 
even  if  the  matter  sought  to  be 
supplemented  could  be  done  in  a  single 
page.  WPL  suggests  that  if  the  intent  is 
to  consolidate  all  supplements,  the 
result  could  be  achieved  by  requiring 
that  subsequent  supplements  clearly 
indicate  all  prior  supplements  currently 
in  effect. 

The  Commission  finds  the  rule 
allowing  only  one  effective  supplement 
is  reasonable.  The  previous  rules  were 
written  when  all  tariffs  were 
individually  printed  by  printing  press. 
Now  many  carriers  have  computerized 
the  publication  of  their  tariffs,  making  it 
easier  to  merely  bring  forward  all  the 
changes  into  one  complete  supplement. 
In  addition,  the  previous  limitations 
relating  to  the  number  of  supplements 
to  be  filed  to  an  effective  tariff,  as  well 
as  the  requirements  for  the  length  of  the 
supplements  themselves,  were 
confusing  and  not  useful.  Since  oil 
pipeline  bound  tariffs  are  rarely  in 
excess  of  forty  pages,  the  previous 
maximum  supplement  limitation  of  five 
supplements  to  be  filed  to  a  tariff  in 
excess  of  200  pages  was  never  reached. 
Further,  under  the  previous  regulations, 
tariffs  of  four  pages  or  less  could  not  be 
supplemented.  The  rules  as  currently 
revised  allow  one  effective  supplement 
to  a  tariff  to  be  filed.  In  addition  to  this 
one  supplement,  there  are  five  other 
types  of  technical  or  ministerial 
supplements  which  can  be  filed  and  are 
not  included  in  the  count.  These  are 
correction  supplements  (three  allowed 
per  tariff),  suspension  supplements, 
postponement  supplements, 
cancellation  supplements,  and  adoption 
supplements.  The  Commission  believes 
this  series  of  supplements  is  ample  to 
meet  the  carriers'  needs.  Given  the 
clarity  and  uniformity  of  the  rule,  the 
elimination  of  page  restrictions  for 
supplements,  and  the  exception  for 
certain  types  of  supplements,  the 
Commission  believes  the  rule  is  a 
balanced  one.  The  Commission  denies 
rehearing  on  this  issue. 

2.  WPL  claims  that  certain  regulations 
are  inconsistent  with  the  explanatory 
text.  It  cites  §  341.0(a)(7),  which  requires 
that  pipelines  post  tariffs  at  the  carrier's 
principal  office  and  other  offices  of  the 
carrier  where  business  is  conducted 
with  affeded  shippers,  and  the  textual 
statement  in  the  final  rule  that  this 
section  "requires  such  posting  only  at 
'principal'  pipeline  offices."  ♦" 


"III  few;  Stats,  ft  Regs.  1  JO.flSS.  bt  p.  10.960. 


The  Commission  has  determined  that 
a  carrier  should  maintain  its  tariff  in 
places  where  it  does  business  with  its 
customers.  The  Commission  used  the 
term  "principal  pipeline  offices"  in  the 
explanatory  text  of  the  final  rule  in  this 
context.  Confusion  over  the  requirement 
in  §  341.0(a)(7)  was  created  by  the  use 
of  the  term  "principal  place  of 
business"  in  its  more  legalistic  sense; 
however,  the  sense  of  what  the 
Commission  sought  to  achieve  is 
contained  in  the  phrase  "and  other 
offices  where  business  is  conducted 
with  affected  shippers." 

WPL  argues  that  §  341.3(b)(6)(i)  would 
require  that  all  rules  affecting  the  rates 
or  services  provided  for  in  the  tariff 
publication  must  be  included  in  the 
tariff  publication,  whereas  the  text  '**  of 
the  final  rule  allows  for  incorporation 
by  reference. 

As  the  Commission  explained  in  the 
explanatory  text,  incorporation  by 
reference  of  rules  affecting  the  rates  or 
services  will  be  allowed,  so  long  as  tfie 
document  to  which  reference  is  made  is 
readily  available. 

3.  WPL  claims  that  certain 
regulations,  while  clear,  do  not  make 
sense  when  applied.  It  cites 
§  341.3(b)(6)(iii),  which  prohibits  tariffs 
from  including  rules  which  provide  that 
traffic  of  any  nature  will  be  transported 
only  by  special  agreement,  arguing  that 
agreements  such  as  volume  incentive 
and  tlu-oughput  and  deficiency 
agreements  are  common  industry 
practice  have  long  been  accepted  under 
the  ICA.  It  seeks  clarification  that  the 
Commission  is  not  banning  such 
agreements. 

The  Commission  did  not  intend  to 
change  the  current  practice  respecting 
the  prohibition  of  a  tariff  that  provides 
that  traffic  of  any  nature  "will  be 
transported  only  by  special  agreement." 
Such  a  prohibition  has  always  e.visted  in 
the  regulations.*"  The  "special 
agreement"  referred  to  in  this  context 
means  that  the  carrier  may  not  require 
a  special  agreement  available  only  to 
one  shipper,  which  would  be 
discriminatory  to  another  similarly 
situated  shipper  who  sought  to  ship  on 
the  carrier's  lines.  The  Commission  did 
not  attempt  to  bar  the  use  of  non- 
discriminatory- throughput  and 
deficiency  agreements",  or  volume 
incentive  agreements.  Administration  of 
such  agreements  will  continue  as  before. 


'-Ibid. 

•"Section  S4l. 4(h)(3)  of  the  rcftulations  which 
e.visted  prior  to  promulgation  of  the  instant 
regulation*  provided,  in  part.  "*  *  *  nor  shall  any 
rule  be  provided  to  the  effect  that  traffic  of  any 
nature  will  lie  'taken  only  by  special  agreement'  or 
other  provision  of  like  import." 


WPL  cites  §  341.4(0,  which  requires 
pipelines  to  publish  suspension 
supplements  within  15  days  of 
suspension,  whereas  the  pif)eline  does 
not  often  receive  the  suspension  notice 
within  sufficient  time  to  do  so.  It  asks 
that  the  Commission  telecopy  such 
suspension  notices  to  the  pipeline. 

Tne  Commission  will  moaify 
§  341.4(0  so  that  suspension  notices 
must  be  filed  within  30  days  of  the 
suspension,  thus  obviating  the  need  that 
suspension  notices  be  telecopied  to  the 
pipeline. 

4.  WPL  claims  that  certain  regulations 
appear  to  serve  no  purpose,  citing 
§  341.2(b)  which  prohibits  pipefines 
from  posting  tariffs  more  than  60  days 
before  the  effective  date.  WPL  argues 
that  the  Commission  has  given  no 
explanation  for  this  requirement,  and  its 
imposition  may  hurt  shippers  who  have 
a  shorter  period  to  find  alternatives. 
Moreover,  it  argues,  such  a  requirement 
would  unnecessarily  inhibit  seasonal 
rate  filings. 

The  Commission  does  not  agree.  The 
Commission  encourages  carriers  to  keep 
their  shippers  informed  of  proposed 
changes  in  a  timely  fashion.  At  times, 
the  carrier  may  determine  that  it  should 
notify  the  shippers  at  a  date  sooner  than 
60  days  of  its  proposal,  and  nothing  in 
the  regulations  prohibits  this.  Also, 
nothing  in  the  regulations  prohibits 
seasonal  filings,  as  long  as  there  is  only 
one  effective  date  for  the  tariff. 
Moreover,  since  the  deadhne  for  filing 
a  protest  is  proposed  to  be  changed  to 
15  days  after  the  filing  date  of  the  tariff 
pubhcation  and  not  12  days  before  the 
effective  date  of  the  tariff,  as  has  been 
the  past  requirement,  shippers  could  be 
placed  in  the  untenable  situation 
wherein  they  would  be  judging  the  tariff 
fihng  under  circiun stances  which  could 
significantly  change  prior  to  the 
effective  date  of  the  tariff.  This 
requirement  should  have  no  significant 
effect  on  the  planning  functions  of  the 
pipeline  and  its  shippers;  rather  it  will 
streamline  the  tracking  of  filings  made 
at  the  Commission. 

5.  WPL  claims  that  certain  provisions 
are  not  properly  included  in  the  final 
rule,  citing  §  341.8.  which  requires  that 
pipelines  publish  in  their  tariffs  rules 
which  in  any  way  increases  or  decreases 
the  value  of  service  to  a  shipper.  ARCO 
and  AOPL  object  to  including  such 
items  as  prorationing  of  capacity, 
product  specification,  and  connection 
policies.  AOPL  argues  that  the 
Commission  cannot  require  publication 
of  non-rate  terms  and  conditions  of 
service;  ARCO  argues  that  there  is  no 
statutory  authority  for  this  requirement; 
rather,  the  Commission's  statutory 
authority  is  limited  to  rates  or  rate- 


related  matters,  not  a  "pubUc  interest" 
standard,  as  indicated  by  the 
Commission  in  the  text  of  the  final 
rule.-" 

Section  1(3)  of  the  ICA''^  defines 
transportation  to  include  "•  *  *  all 
services  in  connection  with  the  receipt, 
dehvery,  elevation,  and  transfer  in 
transit    •  *  *  storage,  and  handhng  of 
property  transported." 

Section  1(6)  of  the  ICA  ♦a  requires  all 
carriers  to  "establish,  observe,  and 
enforce  •  •  •  just  and  reasonable 
regulations  and  practices  affecting 
classifications,  rates,  or  tariffs,  •  •  • 
the  facilities  for  transportation.  •  •  • 
and  all  other  matters  relating  to  or 
connected  with  the  receiving,  handling, 
transporting,  storing,  and  delivery  of 
property.  •   •   ••• 

Section  6(1)  ■»«  of  the  ICA  provides 
that  carriers'  tariffs  shall 

state  the  places  ttetween  wtiich  property 
*   *  *  will  be  carried,  and  shall  also  state 
separately  all  terminal  charges,  storage 
charges,  icing  charges,  and  all  other  charges 
which  the  Commission  may  require,  all 
privileges  or  facilities  granted  or  allowed, 
and  any  niles  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part  of 
the  aggregate  of  such  aforesaid  rates,  fares, 
and  charges,  or  the  value  of  the  service 
rendered  to  the  '  *  *  shipper.  *  •  * 
(Emphasis  added.) 

The  three  items  specifically 
mentioned  by  the  applicants  for 
rehearing — prorationing  policy,  line 
connection  policy,  and  product 
specification — all  constitute  conditions 
of  offering  transportation  service  by  the 
carrier,  or  constitute  conditions  of 
"receipt,  dehvery  •   *  *,  and  transfer  in 
transit  *  *  *,  and  handling"  by  the 
carrier.*5  They  certainly  affect  the  value 
of  services  to  the  shipper.  Thus,  they  are 
encompassed  within  the  term 
"transportation"  as  defined  in  the  ICA. 

It  is  clearly  within  the  Commission's 
authority  under  section  6(1)  to  require 
that  such  regulations  and  practices  be 
contained  in  the  com{>any'8  tariffs  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  is  a  primary 
purpose  of  a  tariff— to  set  forth  the  terms 
and  conditions  under  which  the  service 
of  the  carrier  is  offered  so  as  to  militate 
against  discrimination  and  preferential 
treatment  in  favor  of  one  shipper  over 
another.  ""^ 


*'  ARCX).  p.  25.  See  in  FERC  Stats.  &  Regs. 
1  30.985.  at  p.  30.969  (1993). 

"49U.S.Capp.  §1(3)(1988). 

"49  U.S.C  app.  §  1(6)  (198S). 

«49  U.S.C  app.  §6(1)  (1988). 

"Section  1(3)  of  the  ICA. 

**See  Atchison.  Topeka  8t  Santa  Fe  Ry..  607  K. 
2d  1199  (7th  Cir.  1979):  Centra)  RJl.  Co.  v.  Anchor 
Line.  Ltd.,  219  F.  716,718  (2d  Cir.  1014);  Central  * 
S.  Motor  Frtg.  Tar.  Assn.  v.  United  Stales.  273  F. 
Supp.  (D.  Del.  1967). 


Moreover,  these  items  which  are 
required  to  be  included  in  tariffs  not 
only  affect  the  value  to  the  shipper  of 
the  service  offered  by  the  carrier,  but 
also  can  have  a  direct  effect  on  access 
to  transportation.  Because  different 
carriers  implement  different  policies,  a 
carrier's  prorationing,  carrier  liability, 
quality  bank,  and  connection  policies 
may  adversely  affect  shippers.  As  the 
Commission  has  stated  in  another 
context,  "By  requiring  pubhcation  of 
such  tariff  provisions,  section  6  [of  the 
ICA]  helps  ensure  rate  certainty  and 
uniformity  between  shippers  and 
reduces  the  possibihty  of  discriminatory 
treatment  between  shippers."*' 

All  items  contained  in  §341.8  (except 
for  prorationing  policy,  carrier  liabihty, 
quality  bank,  and  line  connection 
pohcy)  have  been  listed  in  §  341.10  of 
the  Commission's  regulations  for  a 
substantial  number  of  years,  as  ARCO 
has  observed.''"  In  fact,  §  341.10 
required  the  pubhcation  of  tariffs  which 
contain  all  the  rules  governing  the 
various  items  fisted  in  that  section,  as 
well  as  all  rules  "which  increase  or 
decrease  the  value  of  service  to  the 
shipj)er." 

The  new  items  specifically  added  are 
rules  "which  increase  or  decrease  the 
value  of  service  of  shippers,"  or  are 
required  to  diminish  the  possibility  of 
discrimination.  Since  they  are  of  the 
same  character  as  those  contained  in 
§  341.10,  which  was  superseded  by  the 
new  §  341.8,  the  Commission  is  not 
convinced  that  they  will  constitute  the 
burden  on  carriers  expressed  by  AOPL, 
ARCO,  and  Williams.  ■ 

G.  TAPS 

ARCO,  Unocal,  and  Alaska  each 
request  that  the  Commission  clarify  its 
intent  regarding  establishing  rates  for 
TAPS  carriers  and  those  delivering  to 
TAPS.  ARCO  requests  that  the 
Commission  confirm  that  TAPS  and 
other  excluded  pipelines  will  continue 
to  be  regulated  under  the  ratemaking 
standards  that  are  currently  in  effect, 
and  that  nothing  in  the  final  rule  should 
be  construed  to  the  contrary.  Alaska 
similarly  asks  that  the  Commission 
clarify  that  three  pipelines  delivering  oil 
to  TAPS — Kupanik,  Endicott,  and  Milne 
Point — shall  continue  to  justify  their 
rates  under  their  respective  settlement 
agreements.  Unocal  requests 
clarification  that  the  TAPS  Settlement 
Methodology  (TSM)  is  not  the  sole 
methodology  applicable  to  TAPS 
carriers. 


"  KK  Appliance  Co..  47  FERC  1 61 .076  at  p. 
61.217(1989). 
<»ARCO.  p.  28. 
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ary 


lie. 


It  was  not 
change,  in 
ratemaking 
excluded 
the  final  ru 
specifically 
pipeline 
indirectly  to 
of  the  Act  foi 
further 
excluded  pi 
regulated 
standards 
That  continues 
intent 


thjt 


he  Commission's  intent  to 
way,  the  current 
standards  for  TAPS  and 
carriers.  Indeed,  as  stated  in 
the  Act  of  1992 
6  xcluded  TAPS  and  any 
deli  ('ering  oil  directly  or 

TAPS  from  the  provisions 
ratemaking  purposes.  As 
explajned,  TAPS  and  those 

nes  will  continue  to  be 
unf  er  the  ratemaking 

are  currently  in  effect.'*" 
to  be  the  Commission's 


H.  Miscellam  ous  Issues 

Chevron  as  serts  that  the 
Commission'  i  procedures  are  not 
adequately  d(  ifined.  and  that  such  lack 
of  definition  low  generates  protracted 
oil  pipeline  rite  proceedings.  Chevron 
states  that  "a| 
Commission 
discovery  an< 


a  minimum  the 
hould  scrutinize  its 
decision-making 
processes."  "1  This  would  entail, 
according  to  I  llhevron,  new  regulations 
that  would  pi  event  a  pipeline  from 
delaying  the  i  ate  review  process  and 
that  would  re  :}uire  issuance  of  orders 
and  decision!  in  a  timely  maimer. 

In  responsq  to  ChevTon's  arguments, 
the  Commission  believes  that  the 
regulations  c(  ntained  in  the  final  rule 
will  streamlii  e  and  expedite  the 
Commission's  ratemaking  and  decision- 
making proce  ises.  Chevron  has  not 
identified  an]  specific  changes  or 
additional  ref  arms  that  would  improve 
and  expedite  iie  implementation  of  the 
ICA  by  the  Cc  mmission. 

In  particula  r,  as  Chevron  notes,  the 
discovery  pro  i^ess  can  contribute  to 
delay  in  the  h  taring  of  contested 
proceedings. '  'he  improved  filing 
requirements  that  will  result  from  the 
Commission's  NOPR  in  Docket  No. 
RM94-2-000  should  ameliorate  this 
problem  as  it  existed  in  the  past.  In 
addition,  no  s  jecific  proposals  to 
expedite  and  eform  discovery 
procedures  w  sre  submitted  in  the 
comment  pha  le  of  this  nilemaking,  by 
Chevron  or  ar  yone  else. 

The  Commiss  on  Orders 


The  applications 
requests  for  c 
the  extent  reflected 
respects,  such 
are  denied 


•s'lUFERCSlat! 

to.gei. 

'-*'Chevrnn  Rehiari 


for  rehearing  and 
uification  are  granted  to 

herein.  In  all  other 
applications  and  requests 


A  Regs,  t  r*0.««I.S  (IMS),  at 
ng.  at  8 


List  of  Subjects 

]»CFR  Part  341 

Maritime  carriers.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Parts  342  and  343 

Pipelines.  Reporting  and 
recordkeeping  requirements. 

By  the  Comniission.  Commissioner 
Hoecker  concurred  in  part  and  dissented  in 
part  with  a  separate  statement  attached. 
Commissioner  Massey  dissented  with  a 
separate  statement  attached. 
Lois  D.  Cashell. 
Secretary: 

In  consideration  of  the  foregoing. 
Parts  341.  342.  and  343.  Chapter  I,  Title 
18.  Code  of  Federal  Regulations,  are 
amended  as  set  forth  below. 

The  following  regulations  are  effective 
September  7. 1994. 

PART  341— OIL  PIPELINE  TARIFFS: 
OIL  PIPELINE  COMPANIES  SUBJECT 
TO  SECTION  6  OF  THE  INTERSTATE 
COMMERCE  ACT 

1.  The  authority  citation  for  Part  341 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352.  49  U.S.C. 
1-27. 

2.  In  §  341.4.  paragraph  (f)  is  revised 
to  read  as  follows: 

§  341 . 4    Filing  requirements  for 
amendments  to  tariffs. 

•        •        •        *        * 

(fl  Suspension  supplements.  A 
suspension  supplement  must  be  filed 
for  each  suspended  tariff  or  suspended 
part  of  a  tariff  within  30  days  of  the 
issuance  of  a  suspension  order.  The 
suspension  supplement  must  be  served 
on  all  subscribiers.  The  supplement  must 
include  the  date  it  is  issued,  a 
reproduction  of  the  ordering  paragraphs 
of  the  suspension  order,  a  statement  that 
the  tariff  or  portion  of  the  tariff  was 
suspended  until  the  date  stated  in  the 
suspension  order,  a  reference  to  the 
docket  number  under  which  the 
suspension  order  was  issued,  and  a 
statement  that  the  previous  tariff 
publication  remains  in  effect. 

The  following  regulations  arc  effective 
Januar>'  1, 1995. 

PART  342— OIL  PIPELINE  RATE 
METHODOLOGIES  AND  PROCEDURES 
(EFFECTIVE  JANUARY  1, 1995) 

1.  The  authority  citation  for  part  342 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-83;  42  U.S.C. 
7101-7532;  49  App.  U.S.C  1-85;  42  U.S.C. 
7172  note. 


2.  In  §  342.3,  paragraph  (e)  is  revised 
to  road  as  follows: 

§342.3    Indexing. 

-  •        •        »        *        • 

(e)  Rate  Decreases.  If  the  ceiling  luvel 
computed  pursuant  to  §  342.3(d)  is 
below  the  filed  rate  of  a  carrier,  that  rate 
must  be  reduced  to  bring  it  into 
compliance  with  the  new  ceiling  level; 
provided,  however,  that  a  carrier  is  not 
required  to  reduce  a  rate  below  the  level 
deemed  just  and  reasonable  under 
section  1803(a)  of  the  Energy  Policy  Act 
of  1992,  if  such  section  applies  to  such 
rate  or  to  any  prior  rate.  "The  rate 
decrease  must  be  accomplished  by  filing 
a  revised  tariff  publication  with  the 
Commission  to  be  effective  July  1  of  the 
index  year  to  which  the  reduced  ceiling 
level  applies. 

3.  In  §  342.4.  paragraph  (a)  is  revised 
to  read  as  follows: 

S  342.4    Ottier  rate  changing 
methodologies. 

(a)  Cost -of -service  rates.  A  carrier  may 
change  a  rate  pursuant  to  this  section  if 
it  shows  that  there  is  a  substantial 
divergence  between  the  actual  costs 
experienced  by  the  carrier  and  the  rate 
resulting  from  application  of  the  index 
such  that  rates  at  the  ceiUng  level  would 
preclude  the  carrier  from  being  able  to 
charge  a  just  and  reasonable  rate  within 
the  meaning  of  the  Interstate  Commerce 
Act^A  carrier  must  substantiate  the 
prudence  of  the  costs  incurred.  A  carrier 
that  makes  such  a  showing  may  change 
the  rate  in  question,  based  upon  the  cost 
of  providing  the  service  covered  by  the 
rate,  without  regard  to  the  applicable 
ceiling  level  under  §  342.3. 


PART  343— PROCEDURAL  RULES 
APPLICABLE  TO  OIL  PIPELINE 
PROCEEDINGS  (EFFECTIVE  JANUARY 
1. 1995) 

1.  The  authority  citation  for  Part  343 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-83;  42  U.S.C. 
7101-7532;  49  App.  U.S.C.  1-85;  42  U.S.C. 
7172  note. 

2.  In  §  343.3.  paragraph  (a)  is 
amended  by  adding  the  following 
sentence  at  the  end  thereof  as  follows: 

§  343.3    Filing  of  protests  and  responses, 
(a)  Protests. 

*         •         •         •         * 

Only  persons  with  a  substantial 
economic  interest  in  the  tariff  filing  may 
file  a  protest  to  a  tariff  filing  pursuant 
to  the  Interstate  Commerce  Act.  Along 
with  the  protest,  the  protestant  must  file 
a  verified  statement  which  must  contain 
a  reasonably  detailed  description  of  the 
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nature  and  substance  of  the  profestant's 
substantial  economic  interest  in  the 
tariff  filing. 


Appendix— List  of  Parties  Seeking  Rehearing 
and/or  Clarification  of  Order  No.  561 

Alaska.  Slate  of  (Alaska) 

Alberta  Petroleum  Marketing  Comniission 

(Alberta) 
All  American  Pipeline  Company  (AAPC) 
Amoco  Pipeline  Company  (Amoco) 
Association  of  Oil  Pipelines  (AOPL) 
ARCO  Pipe  Line  Company.  Four  Comers 
Pipe  Line  Company  and  ARCO 
Transportation  Alaska,  Inc.  (ARCO) 
Buciteye  Pipe  Line  Company,  L.P.  (Buckeye) 
Chevron  U.S.A.  Products  Company  (Chevron) 
Colonial  Pipeline  Company  (Colonial) 
Conoco  Pijje  Line  Company  (Conoco) 
Exxon  Pipeline  Company  (Exxon) 
Holly  Corporation  (Holly) 
Kerr-McGee  Refining  Corporation  (Kerr- 

McGee) 
l.akehead  Pipe  Line  Company  (Lakehead) 
Marathon  Pipe  Line  Company  (MPL) 
Petrochemical  Energy  Croup  (PEG) 
Phillips  Pipe  Line  Company  (Phillips) 
Plantation  Pipe  Line  Company  (Plantation) 
SFPP,  L.P.  (SFPP) 
Shell  Pipe  Line  Corporation  (Shell) 
Sun  Pipe  Line  Company  (Sun) 
Total  PeUt)leum,  Inc.  (Total) 
VS  Air,  Inc.  (USAir) 
Unocal  Pipeline  Company  (Unocal) 
Williams  Pipe  Line  Company  (WPL) 

HOECKER,  Commissioner,  concurring  in 
port  and  dissenting  in  part: 

I  largely  concurred  with  the  Final  Rule 
adopted  in  this  docket. '  The  regulatory 
r'^ime  that  will  become  effective  Januarv  1, 
1995,  for  oil  pipelines  is  generally  quite 
simple  for  companies  whose  rates  tend  to 
track  legitimate  cost  incurrence.  On 
rehearing,  two  serious  flaws  in  the  Final  Rule 
persist.  Consequently.  I  will  dissent  in  part 
once  again. 

First,  the  rule  continues  to  require  that 
protests  to  indexed  rates  will  be  allowed  only 
w  here  "the  increment  of  the  rate  change 
p)-oduced  by  application  of  the  index  is 
substantially  in  excess  of  the  individual 
pipeline's  increase  in  costs.  "  As  I  explained 
in  my  prior  dissent  on  this  issue,  I  would 
have  preferred  a  rule  that  allowed  protests 
that  can  show  a  substantial  divergence 
between  the  rate  taken  as  a  whole  and  the 
pipeliiio  :•■  total  costs.  Even  with  an  index, 
costs  aud  raTas  may  occasionally  become  so 
unrelated  that  rates  cease  to  be  just  and 
reasonable  under  the  Interstate  Commerce 
Act.  We  should  provide  for  su(  h  exigencies. 

Second,  I  continue  to  be  roncerned  that  the 
"settlement  rate  methodology,"  under  which 
existing  rates  can  be  changed  or  initial  rates 
can  be  established,  may  lead  to  unjust  and 
unreasonable  rates  whe^-ever  negotiations  are 


not  constrained  by  demonstrable  market 
fortes.  This  aspect  of  the  rule  should  only  be 
adopted  pursuant  to  the  market-based  rate 
procedures  proposed  in  Docket  No.  RM94-1- 
000.2  While  1  fully  support  senlements,  I 
lielievc  that  settlements  should  be  in  the 
public  interest  and  subject  to  Commission 
scrutiny.  I  believe  the  procedures  established 
in  this  rule  do  not  adequately  safeguard 
against  potential  abuses  of  market  power  and, 
indeed,  may  invite  the  unlawful  use  of 
market  power  to  obtain  rate  increases  in 
excess  of  the  indexed  rate. 

For  these  reasons,  as  well  as  those 
previously  expressed  in  my  .November  2, 
1993  statement,  I  respectfully  concur  in  part 
and  dissent  in  part  to  today's  Order. 
James ).  Hoecker, 
Commissioner. 
MASSEY,  Commissioner,  dissenting: 
I  respectfully  dissent  for  the  same  reasons 
set  out  in  my  statement,  issued  November  5. 
1993,  dissenting  from  Order  No.  561. » 
William  L.  Massey, 
CcmmJssioner. 

iFR  Doc.  94-18873  Filed  8-5-94:  845  ami 
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'  A  ful)  exposition  of  my  vie'.vs  on  Order  No.  561 
s.nd  or)  reguUlion  of  the  oil  pipeline  indus'.ry  are 
lonthinpd  in  my  statement  of  Novembei  2.  1993. 
which  will  be,  belatedly,  published  at  ID  FERC 
Slats,  and  Reg*.  ^  30.985  (1993).  Pending 
publication,  a  copy  of  the  November  statement  may 
tv?  obtained  from  the  Commission's  public  reference 
r-om. 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Procedures  for  Attorney  General 
Requests  to  Review  Parole  Decisions 

AGENCY:  United  States  Parole 
Commission,  Justice. 
action:  Final  rule. 

SU»««ARY:  The  U.S.  Parole  Commission 
is  adopting  a  procedure  for  the  handling 
of  requests  from  the  Attorney  General 
under  18  U.S.C.  4215(c)  to  review  parole 
decisions  by  Regional  Commissioners. 
Although  statutory  law  f)ermits  the 
.attorney  General  to  request  the  National 
Appeals  Board  to  review  any  parole 
decision  of  a  Regional  Commissioner 
within  thirty  days  of  the  Regional 
Commissioner's  decision,  the  provision 
has  been  so  infrequently  used  that  the 
Commission  has  not  hitherto  published 
any  procedure  for  the  handling  of  such 
requests.  The  purpose  of  this 
publication  is  to  set  forth  such  a 
procedure,  and  to  ensure  compliance 
vsith  other  statutory'  provisions 
regarding  disclosure  of  the  documentary 
Evidence  that  is  relied  upon  by  the 
Commission,  in  the  case  of  an  Attorney 
General  request  that  is  accompanied  by 
new  information. 


•Markeibased  Raltmakinj;  for  Oil  Pipei;n«>s, 

Notice  of  Proposed  Rulemaking,  issued  luiv , 

1994.  l\'  FtRC  Stats,  and  Regs.  1  32 (19941. 

'65PERC1  61,109(1993). 


EFFECTIVE  DATE:  September  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Preston,  Office  of  General 
Counsel,  5550  Friendship  Blvd.,  Chevy 
Chase.  Maryland  20815.  Telephone 
(JOl) 492-5959. 

SUPPLEMENTARY  INFORMATK)N:  Federal 
parole  laws  remain  in  effect  until 
November  1.  1997.  for  prisoners  and 
parolees  who  committed  their  crimes 
prior  to  November  1. 1987,  and  whos*" 
sentences  place  them  under  the 
jurisdiction  of  the  U.S.  Parole 
Commission.  See  Section  235(b)  of  the 
Sentencing  Reform  Act  of  1987,  Public 
Law  98-473  (as  amended)  and  18  U.S.C. 
4201  through  4218.  Under  18  U.S.C. 
4215(c),  the  Attorney  General  may  ' 
request  the  National  Appeals  Board  of 
the  U.S.  Parole  Commission  to  review 
any  decision  of  a  Regional 
Commissioner,  provided  the  Attorney 
General's  request  is  received  within  30 
days  of  Lhe  Regional  Commissioner's 
decision.  The  National  Appeals  Board 
then  has  60  days  to  reaffirm,  modify,  or 
reverse  the  Regional  Commissioner's 
decision.  This  statutory  provision 
preserves  the  independence  and 
integrity  of  the  U.S.  Parole  Commission 
by  providing  the  Attorney  General  (and 
through  the  Attorney  General,  the 
prosecutorial  arm  of  the  Department  of 
Justice)  v\iih  a  formal  procedure  for 
making  objection  to  any  parole  release 
or  denial  ordered  by  a  Commissioner. 
Although  enacted  in  1976.  this 
procedure  has  been  rarely  employed. 
and  the  Commission  has  hitherto  not 
had  occasion  to  publish  any  procedure 
for  the  handling  of  such  requests. 
The  Commission  was  recently 
confronted  with  a  request  from  the 
Attorney  General  under  18  U.S;C.  4215 
that  raised  an  important  procedural 
question.  The  request  was  accompanied 
by  documentary  evidence  not 
pf^viously  in  the  Commissions  record. 
If  the  National  Appeals  Board  were  to 
decide  the  case  without  observing  the 
normal  right  of  a  federal  prisoner  to 
have  disclosure  and  an  opportunity  to 
rebut  adverse  information,  see  18  U.S.C. 
4208,  procediu^l  fairness  would  not  be 
achieved.  On  the  other  hand,  the  60-day 
period  allowed  by  4215(c)  is  not  enough 
time  for  the  statutory  hearing  process  to 
be  carried  out  prior  to  review  and 
decision  bv  the  National  Appeals  Board. 
See  18  U.S.C.  4208. 

Accordingly,  the  Commission  has 
decided  to  adopt  a  procedure  wherebv 
t.he  National  Appeals  Board  will 
consider  the  new  information  in 
deciding  to  reaffirm,  modify,  or  reverse 
the  Regional  Commissioner's  decision 
V  ithin  the  statutory  60-day  period,  but 
w  ill  also  remand  the  case  for  a  new 
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hearing  if  the  d(  icision  (and  the 
infonnation)  is  idverse  to  the  prisoner. 
After  a  hearing  With  the  opportunity  for 
rebuttal,  the  caae  will  be  returned  to  the 
National  Appeas  Board  for  a  final 
decision  as  to  tfle  disposition  of  the 
case.  Although  the  final  decision  of  the 
National  Appeals  Board  will  be 
rendered  after  the  60-day  deadline  has 
expired,  the  Commission  has  the 
statutory  authority  to  delegate  to  the 
National  Appeajs  Board  this  additional 
decisionmaking  responsibility  under  18 
U.S.C.  4203.  T^  legislative  history  of 
the  Commissioa's  enabling  statute 
makes  it  clear  tfat  the  Commission  was 
intended  by  Coigress  to  have  significant 
freedom  of  choi  [:e  as  to  the  powers  to  be 
delegated  to  the  National  Appeals 
Board.  2  U.S.  OKie  Cong.  &  Admin. 
News.at  354-355  (1976). 

This  procedu-e  will  provide  the 
Attorney  Generd  with  the  unqualified 
right  to  have  tht  National  Appeals 
Board  review  a  Regional 
Commissioner'^  decision  within  the 
statutory  deadline,  while  also  providing 
the  prisoner  wi^  a  meaningful 
opportunity  to  febut  any  new  adverse 
information  befbre  the  disposition  of  the 
case  is  deemed  to  be  final.  This  rule  has 
not  been  published  for  notice  and 
comment  prior  to  adoption  because  it  is 
strictly  a  rule  oi  procedure. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  regmatory  action  for  the 
purposes  of  Ex^tive  Order  12866  and 
the  rule  has  therefore  not  been  reviewed 
by  the  Office  of  Management  and 
Budget.  The  ml  b  will  not  have  a 
significant  ecoromic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  mealing  of  the  Regulatory 
5  U.S.C.  605(b). 


Flexibility  Act, 
List  of  Sub)ects 


Administrative 
procedure, 
prisoners. 

The  Final  Rule 


practice  and 
proiation  and  parole. 


Accordingly 
Commission 
amendment  to 


the  U.S.  Parole 
m  ikes  the  following 
»8  CFR  Part  2: 


PART  2— {AMENDED] 


1.  Theautho^ty 
Part  2  continue  s 


2.  28  CFR 
by  adding  the 


in  28  CFR  Part  2 


citation  for  28  CFR 
to  read  as  follows: 


Authority:  18  Ijf.S.C.  4203(a)(1)  and 
4204(a)(6). 


Pa  1  2.  §  2.26  is  amended 
f  jllowing  paragraph  (f): 


§  2.26    Appeal  to  National  Appeals  Board. 

•        •        •        •        • 

(0  Upon  the  written  request  of  the 
Attorney  General  seeking  review  of  a 
decision  of  a  Regional  Conmiissioner, 
which  is  received  within  30  days  of 
such  decision,  the  National  Appeals 
Board  shall  reaffirm,  modify,  or  reverse 
the  Regional  Commissioner's  decision 
within  60  days  of  receipt  of  the  Attorney 
General's  request.  The  National  Appeals 
Board  shall  inform  the  Attorney  General 
and  the  prisoner  to  whom  the  decision 
applies  in  writing  of  its  decision  and  the 
reasons  therefor.  In  the  event  the 
Attorney  General  submits  new  and 
significant  information  that  has  not 
previously  been  disclosed  to  the 
prisoner  prior  to  a  hearing  under  these 
rules,  the  National  Appeals  Board  shall 
act  within  60  days  to  reaffirm,  modify 
or  reverse  the  Regional  Commissioner's 
decision,  but  shall  also  remand  the  case 
for  a  new  hearing  if  its  decision  is 
adverse  to  the  prisoner.  The  prisoner 
shall  have  disclosure  of  the  new 
information,  and  the  opportunity  to 
dispute  that  information  under  §  2.19(c) 
of  this  part.  Following  the  hearing,  the 
case  shall  be  returned  to  the  National 
Appeals  Board,  together  with  a 
recommendation  &t>m  the  hearing 
examiner,  to  render  a  final  Commission 
decision  as  to  the  disposition  of  the 
case. 

Dated:  July  22. 1994 
Jasper  R.  Qay,  Jr., 

Vice  Chairman.  U.S.  Parole  Commission. 
|FR  Doc.  94-19214  Filed  »-5-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPai160 
[FRL-5027-71 

Standards  of  Performance  for  New 
Stationary  Sources,  Supplemental 
Delegation  of  Authority  to  ttie 
Con>monwealth  of  Kentucky 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION: Delegation  of  Authority. 

summary:  On  February  17, 1993,  the 
Commonwealth  of  Kentucky 
Department  for  Enviromnental 
Protection  requested  that  EPA  delegate 
authority  for  impleiientation  and 
enforcement  of  additional  and  revised 
categories  of  New  Source  Performance 
Standards  (NSPS).  Since  EPA's  review 
of  Kentucky's  pertinent  laws,  rules,  and 
regulations  showed  them  to  be  adequate 
for  the  implementation  and  enforcement 


of  these  federal  standards,  the  Agency 
has  made  the  delegations  as  requested. 
EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  of  authority  is  June  22,  1994. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
En\'iroimiental  Protection  Agency, 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street.  Atlanta.  Georgia 
30365. 
Natural  Resources  and  Environmental 
Protection  Cabinet.  Department  for 
Environmental  Protection.  Division 
for  Air  Quality,  803  Schenkel  Lane. 
Frankfort.  Kentucky  40601. 
All  requests,  applications,  reports  and 
other  correspondence  required  pursuant 
to  the  newly  delegated  standards  should 
not  be  submitted  to  the  Regional  IV 
office,  but  should  instead  be  submitted 
to  the  following  address:  Natural 
Resources  and  Enviromnental 
Protection  Cabinet.  Department  for 
Envirorunental  Protection.  Division  for 
Air  Quality.  803  Schenkel  Lane. 
Frankfort.  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT:  o 
Scott  Southwick.  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street  NE.  Atlanta.  Georgia, 
30365,  (404)  347-2864. 
SUPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  Sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15, 1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60,  NSPS. 

On  April  12, 1977,  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS  programs  to  the  Commonwealth 
of  Kentucky.  On  February  17, 1993. 
Kentucky  requested  a  delegation  of 
authority  for  implementation  and 
enforcement  of  the  following  N'<PS 
categories  found  in  40  CFR  part  60. 

New  Categories  for  NSPS 

1.  Subpart  Db — Industrial-Commercial- 
Institutional  Steam  Generating  Units 
(except  §§  60.44b(n,  60.44b(g),  and 
60.44b(a)(4)).  .   . 

2.  Subpart  H— Sulfuric  Acid  Plants. 

3.  Subpart  QQ — Graphics  Arts  Industry: 
Publication  Rotogravure  Printing. 

4.  Subpart  III— Volatile  Organic 
Compound  (VOC)  Emissions  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Air 
Oxidation  Unit  Processes  (except 

§  60.613(e)). 
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5.  Subpart  NNN — Volatile  Organic 
Compound  (VOC)  Emissions  from 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Distillation  Operations  (except 

§  60.663(e)). 

6.  Subpart  QQQ— Volatile  Organic 
Compound  (VOC)  Emissions  from 
Petroleum  Refinery  Wastewater 
Systems. 

7.  Subpart  SSS — Magnetic  Tape  Coating 
Facilities  (except  §§60.711(a)(16). 
60.713(b)(l)(i).60.713(b)(l)(u), 
60.713(b)(5)(i),  60.713(d),  60.715(a), 
and  60.716)). 

8.  Subpart  111 — Industrial  Surface 
Coating:  Surface  Coating  of  Plastic 
Parts  for  Business  Machines  (except 
§§  60.723(b)(1).  60.723(b)(2)(i)(C}. 
60.723(b)(2)(iv),  60.724(e),  and 
60.725(b)).  - 

9.  Subpart  VW — Polymeric  Coating  of 
Supporting  Substrates  Facilities 
(except  §§60.743(a)(3)(v)  (A)  and  (B), 
60.743(e),  60.745(a),  and  60.746. 
After  a  thorough  review  of  the 

request,  the  Regional  Administrator 
determined  that  such  a  delegation' was 
appropriate  for  these  source  categories 
with  the  conditions  set  forth  ig  the 
original  delegation  letter  of  April  12, 
1977.  Kentucky  sources  subject  to  the 
requirements  of  these  subparts  will  not 
be  under  the  jurisdiction  of  the 
Commonwealth  of  Kentucky.  On  Jime 
22, 1994,  EPA  delegated  the  authority 
for  the  above  mentioned  source 
categories  in  a  letter  from  Winston  A. 
Smith,  Director,  Air,  Pesticides,  and 
Toxics  Management  Division  to  John  E. 
Homback,  Director,  Kentucky  Division 
for  Air  Quality 

Action 

Since  review  of  the  pertinent 
Kentucky  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implen.t;nlation  and  enforcement  of  the 
aforementioned  categories  of  NSPS,  the 
Commonwealth's  request  for  delegation 
was  granted.  The  EPA  hereby  notifies 
the  public  that  it  has  delegated  the 
authority  for  the  source  categories  listed 
above  (except  those  sections,  as  noted, 
that  may  not  be  delegated). 

The  (jffice  of  Management  and  Budget 
has  exempted  this  rule  from  the  . 
requirements  of  Section  3  of  Executive 
Order  12291.  This  notice  is  issued 
under  the  authority  of  Sections  101 , 
110,  111,  and  301  of  the  Clean  Air  Act, 
as  amended  (42  U.S.C.  7401,  7410,  7411, 
7412,  and  7601). 

Dated:  June  30,  1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  94-19165  Filed  8-5-94;  8:45  ami 
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40  CFR  Part  721 
(OPPTS-60583H;  FRL-4752-5] 

Sulfur  Bridged  Substituted  Phenols; 
Modification  of  a  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  modifying  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
sulfur  bridged  substituted  phenols 
based  on  a  modification  to  the  TSCA 
section  5(e)  consent  order  regulating 
this  substance. 

DATES:  The  effective  date  of  this  rule  is 
October  7, 1994.  This  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  Eastern  Standard  Time 
on  August  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Enviromnental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  9, 1990  (55 
FR  32406),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
sulfur  bridged  substituted  phenols  (P- 
89-396).  Because  of  the  modification  to 
the  consent  order  for  this  substance, 
EPA  is  modifying  this  SNUR. 

I.  Background 

The  Agency  proposed  the 
modification  of  the  SNUR  for  this 
substance  in  the  Federal  Register  of 
September  22, 1993  (58  FR  49269).  The 
background  and  reasons  for  the 
modification  of  the  SNUR  are  set  forth 
in  the  preamble  to  the  proposed 
modification.  The  Agency  received  one 
comment  concerning  the  proposed 
recordkeeping  in  the  SNUR  which  EPA 
will  address  below.  All  other  parts  of 
the  final  rule  will  be  issued  as  proposed. 
The  commenter  stated  that  the  proposed 
recordkeeping  requirements  under 
§  721.125(b)  and  4c)  are  too  broad  and 
burdensome,  especially  for  smaller 
repackagers  and  distributors  imfamiiiar 
with  TSCA  who  would  have  to  keep 
records  for  many  individual  retail  and 
consumer  sites.  The  commenter 
questioned  whether  the  proposed 
recordkeeping  was  intended  to  be  so 
broad  and  suggested  that  other 
requirements  would  address  the 
Agency's  objectives  for  the  records 
normally  required  under  §  721.125(b) 


and  (c).  Section  721.125(b)  requires: 
'\Records  docimienting  volumes  of  the 
substance  purchased  in  the  United 
States  by  processors  of  the  substance, 
name  and  addresses  of  suppliers  and 
corresponding  dates  of  purchase." 
Section  721.125(c)  requires:  "Records 
documenting  the  names  and  addresses 
(including  shipment  destination 
address,  if  different)  of  all  persons 
outside  the  site  of  manufacture, 
importation,  or  processing  to  whom  the 
manufacturer,  importer,  or  processor 
directly  sells  or  transfers  the  substance, 
the  date  of  each  sale  or  transfer  and  the 
quantity  of  the  substance  sold  or 
transferred  on  such  date." 

EPA  recognizes  that  the 
recordkeeping  requirements  in 
§  721.12503)  and  (c)  can  be  potentially 
broad  and  burdensome  when  substances 
are  incorporated  into  products  intended 
for  consumer  or  retail  use.  EPA  has 
issued  a  final  SNUR  that  discusses  this 
issue  which  was  published  in  the 
Federal  Register  of  February  6, 1992  (57 
FR  4576)  Consult  that  SNUR  for  a  more 
detailed  discussion  of  the  issue.  The 
purpose  of  these  recordkeeping 
requirements  is  to  establish  a  trail  of  the 
substance  through  the  marketplace  for 
enforcement  purposes.  Such 
recordkeeping  was  designed  to  function 
best  in  industrial  chemical  situations 
where  the  number  of  processors  and 
users  is  generally  limited. 

In  the  TSCA  5(e)  consent  order 
modification  for  this  substance,  EPA  did 
not  make  a  potential  unreasonable  risk 
finding  for  the  use  of  the  substance.  It 
did  make  such  a  finding  for 
manufacturing  and  processing  of  the 
substance.  EPA  has  not  identified  a 
potential  unreasonable  risk  for  users  of 
this  substance  and  the  number  of 
processors  and  users  is  extensive. 
Therefore,  EPA  agrees  that  in  this 
instance  it  would  be  an  unnecessary 
burden  to  establish  the  proposed 
recordkeeping  requirement  for 
processors. 

EPA  attempted  to  address  the 
potential  burden  by  limiting  the 
recordkeeping  requirements  in  the 
proposed  SNUR  to  only  those 
manufacturers,  importers,  end 
processors  who  distributed  the 
substance  at  a  concentration  at  greater 
than  1  percent.  Since  the  potential  risk 
to  processors  is  lower,  EPA  will  require 
only  manufacturers  and  importers  to 
retain  records  required  under  §  721.125. 
Recordkeeping  under  §  721.125(b)  will 
not  be  required.  This  will  allow  EPA  to 
obtain  records  for  enforcement  purposes 
for  manufacturers,  importers,  and 
processors  and  relieve  the 
recordkeeping  burden  on  processors. 
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public  health  or  safety,  or  State,  local  or 
tribal  governments  or  comm.unities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency.  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or  . 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  E.xecutive 
Order.  Pursuant  to  the  terms  of  this 
E.xecutive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  .\ct 
<5  U.S.C.  605(b)),  EP.\  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substance.  Therefore.  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  rule  will  not  be  substantial,  even 
if  all  of  the  SNUR  notice  submitters 
were  small  firms. 

C.  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq),  and  have 
been  assigned  OMB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  avera'^e  of  100  hoiu^  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2131). 
U.S.  Environmental  Protection  Agency. 
401  M  St.,  SW.,  Washington,  DC  20460; 
and  to  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2070-0012),  Washington,  DC  20503. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 


Dated;  July  26,  1994. 
Susan  H.  VVayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Sij/»s/ances: 

Therefore:  40  CFR  part  721  is 
amended  as  follows: 

PART721— [AMENDED] 

1.  The  authority  citation-  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and 

2625(c). 

2.  In  §  721.5880,  bv  revising 
paragraphs  (a)(2).  and  (b)(1)  and  (b)(2)  to 
read  as  follows: 

§721.5880    Sulfur  bridged  substituted 
phenols  (generic  name). 

(a)  •  *  * 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace- 
Requirements  as  specified  in 
§721.63(a)Cl).(a)(2)(i),  (a)(3).  (b) 
(concentration  set  at  1.0  percent),  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a).  (b).(c),(d),(e) 
(concentration  set  at  1.0  percent),  (f). 
(g)(l)(iv)  (specifically  liver  and  blood 
effects).  (g)(2)(i).  (g)(2)(v),  and  (g)(5). 

(b)  Specific  requirements.  *  '  * 

(1)  Recordkeeping  requirements.  The 
recordkeeping  requirements  as  specified 
in  §  721.125(a)  and  (c)  through  (h)  are 
applicable  to  manufacturers  and 
importers  of  this  substance.  Any 
statements  requiring  processors  to  keep 
records  in  §  721.125  do  not  apply. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section.  _. 


[FR  Doc.  94-18915  Filed  8-5-94;  8:4i  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  381 
[Docket  No.  R-1 53] 
R1N  2133-AB13 

Cargo  Preference — U.S.-Flag  Vessels; 
Available  U.S.-Flag  Commercial 
Vessels . 

agency:  Maritime  Administration. 

Transportation. 

action:  Final  rule 

SUMMARY:  this  amendment  to  the  cargo 
preference  regulations  of  the  Maritime 
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Administration  (MARAD)  provides  that, 
for  a  one-season  trial  period 
corresponding  to  the  current  Great 
Lakes  shipping  season  when  the  St. 
Lawrence  Seaway  System  is  in  use, 
which  began  on  April  5,  1994,  MARAD 
will  consider  the  legal  requirement  for 
the  carriage  of  bulk  agricultural 
commodity  preference  cargoes  on 
privately-owned  "available"  U.S.-flag 
vessels  to  have  be^n  satisfied  where  5ie 
cargo  Is  Loitially  loaded  at  a  Great  Lakes 
port  on  one  or  more  U.S.-nc(g  or  foreign- 
flag  vessels,  transferred  to  a  U.S.-flag 
commercial  vessel  at  a  Canadian 
transshipment  poLiit  outside  the  SL 
Lawrence  Seaway,  and  carried  on  that 
U.S.-flag  vessel  to  a  foreign  destination. 
This  amendment  will  allow  Great  Lakes 
"ports  to  compete  for  agricultural 
commodity  preference  cargoes  during 
that  one-season  trial  period. 
EFFECTIVE  DATE:  This  final  rule  is- 
effective  on  August  8,  1994. 
FOR  FURTHER 4{IFORMATION  CONTACT:  John 
E  Graykowski,  Deputy  Maritime 
Administrator  for  Inland  VVate^^vays  and 
Great  Lakes.  Maritime  Administration, 
Washington.  DC  20590,  Telephone  (202) 
366-1718. 

StJPPtEMEHrARY  INFORMATION:  United 
States  law  at  sections  901(b)  (the  "Cargo 
Preference  Act")  and  901b,  Merchant 
Marine  Act,  1936,  as  amended  (the 
"Act").  46  App.  U.S.C.  1241(b)  and 
1241f,  requires  that  at  least  50  percent 
of  cargo  "impelled"  by  Federal 
programs  (preference  cargoes),  and 
transported  by  sea,  be  carried  on 
priv.ately-owned  United  States-flag 
commercial  vessels,  to  the  extent  that 
such  vessels  "are  available  at  fair  and 
reasonable  rates."  The  Secretary  of 
Transportation  is  desirous  of 
administering  that  program  so  that  all 
ports  and  port  ranges  may  participate. 
MiMlAD  is  amending  its  caigo 
preference  regulations  to  facilitate  the 
ability  of  Great  Lakes  ports  to  compete 
for  agricultural  commodity  preference' 
cargoes  for  a  one-season  trial  period, 
corresponding  to  the  Great  Lakes 
shipping  season  when  the  St.  Lawrence 
Seaway  System  is  in  use.  This  final  rule 
reflects  MARAD*s  review  of  comments 
submitted  by  nine  parties  in  response  to 
the  publication  of  a  notice  ef  proposed 
rulemaking  (NTRM). 

Reason  for  Rule 

For  a  number  of  reasons.  United 
States-flag  commercial  vessels  in  foreign 
commerce  do  not  now  serve  the  Great 
Lakes.  Consequently,  cargoes  subject  to 
the  cargo  preference  laws  are  not  loaded 
on  U.S.-flag  vessels  at  Great  Lakes  ports, 
resuhing  in  significantly  less  cargo  for 
these  ports  than  for  ports  on  other 


United  States  coasts.  MARAD  will  allow 
cargoes  to  be  counted  toward  the 
preference  requirements  if  they  are 
loaded  initially  on  foreign-flag  vessels  at 
U.S.  Great  Lakes  ports  for  the  trip  along 
the  St.  Lawrence  Seaway  and  thea 
transferred  to  United  States-flag  vessels 
for  the  ocean  portion  of  their  carriage  to 
a  foreign  destination.  When  all-U.S. 
ser\ice  is  not  available,  the  registry 
("flag")  of  a  vessel  loading  the  cargo  on 
the  Great  Lakes  and  carrying  it  through 
the  Seaway  would  not  be  relevant.  This 
rule  will  be  in  effect  during  a  trial 
period  corresponding  to  the  current 
Great  Lakes  shipping  season  when  the 
St.  Lawrence  Seaway  System  is  in  use. 
which  began  on  April  5,  1994. 

The  need  for  this  rulemaking  arises 
due  to  changing  shipping  conditions 
affecting  U.S.-flag  vessels  operating  in 
the  Great  Lakes,  resulting  in  the  absence 
of  all-U.S.-flag  vessel  availability  for  the 
carriage  of  cargo  between  U.S.  Great 
Lakes  ports  and  foreign  countries. 
Dramatic  changes  in  shipping 
conditions  have  occurred  since  1960, 
including  the  disappearance  of  any  all- 
U.S.-flag  commercial  ocean-going 
service  to  foreign  countries  from  U.S. 
Great  Lakes  ports.  The  static 
configuration  of  the  St.  Lawrence 
Seaway  system  and  the  evolving  greater 
size  of  commercial  vessels  are 
significant  shipping  changes.  In  1960. 
the  average  U.S.-flag  general  cargo 
vessel  had  a  deadweight  tonnage  of 
10.976,  while  in  1993,  the  average  U.S.- 
flag  general  cargo  vessel  had  a 
deadweight  tonnage  of  17,464.  In 
addition,  the  average  size  of  U-S.-flag 
vessels  used  for  the  carriage  of  bulk 
agricultural  product  cargoes  has 
increased  greatly  during  the  past  ten 
years. 

As  shown  by  a  table  appearing  in  the 
interim  finn!  rule,  no  preference  cargo 
has  moved  on  U.S.-flag  vessels  out  of 
the  Great  Lakes  since  1989.  with  the 
exception  of  tlie  MORMACSKY  trial  in 
1993,  discussed  hereinafter.  The 
disappearance  of  Government-impelfed 
cargo  flowing  from  the  Great  Lakes 
coincides  with  the  expiration  of  the 
Great  Lakes  "set  aside."  Under  the  Food 
Security  Act  of  1985,  PubUc  Law  99- 
198.  codified  at  46  App.  U.S.C. 
1241f(c)(2),  a  certain  minimum  amount 
of  Government-impelled  cargo  was 
required  to  be  allocated  to  Great  Lakes 
ports  during  cilendar  years  1986,  1987. 
1988.  and  1989.  That  "set-aside" 
expired  in  1989.  and  was  not  renewed 
by  the  Congress. 

At  present,  the  Great  Lakes  simply  do 
not  have  any  all-U.S.-flag  ocean  freight 
capability  for  carriage  of  bulk  preference 
cargo.  In  contrast,  the  total  export 
nationwide  by  non-liner  vessels  of 


USDA  and  USAID  agricultural 
assistance  program  cargoes  subject  to 
cargo  preference  in  the  1992-1993  cargo 
preference  year  (the  latest  program  year 
for  which  figures  are  available) 
amounted  to  6,297,015  metric  tons,  of 
which  4,923.244.  or  78.2  percent,  was 
transported  on  U.S.-flag  vessels. 
(Source:  Maritime  Administration 
database.) 

In  1993  a  unique  movement  of 
agriculture  commodity  preference  cargo 
out  of  the  Great  Lakes  occurred, 
involving  a  U.S.-flag  mother  ship  ^d 
two-U.S.-flag  feeder  vessels.  Two  U-S.- 
flag  lake  bulk  carriers,  the  J.L.  MAUTHE 
and  the  AMERICAN  MARINER,  served 
as  feeders  bringing  wheat  from  a  U.S. 
Great  Lakes  port  to  a  Canadian 
transshipment  point  where  the 
MORMACSKY,  a  U.S.-flag  oceangoing 
vessel,  loaded  the  cargo  destined  to 
Russia.  All  the  vessels  were  under  the 
control  of  U.S.-flag  carriers.  Reportedly, 
the  demonstration  was  possible  as  a 
result  of  commodity  prices  in  the 
Midwest  which  favored  the  Great  Lakes 
over  other  U.S.  ports. 

Prt^xised  Rule  and  Comments 

For  the  purpose  of  allowing  Gi-eat 
Lakes  ports  to  have  the  opportunity  to 
compete  for  agricultural  commodity 
preference  cargoes  and  to  assess  the 
results,  MARAD  issued  a  NPRM  (59  FR 
24390,  May  11.  1993).  proposing  to 
amend  its  cargo  preference  regulations 
at  46  CFR  Part  381.  That  amendment 
relates  to  compliance  by  Federal  shipper 
agencies,  pursuant  to  section  381.8. 
with  applicable  cargo  preference 
requirements  for  programs  that  they 
administer.  The  NPRM  proposed  to  add 
a  new  section  381.9,  providing  that. 
when  direct  U.S.-flag  service  is  not 
available  at  fair  and  reasonable  rates 
ft-orn  U.S.  Great  Lakes  ports,  fc.r  a  one- 
season  trial  period,  (1)  the  requMt-ment 
for  "available"  U.S.-flag  commercial 
vessels  under  the  Act  would  be  satisfied 
by  U.S.-nag  commercial  vessels  rahing 
at  a  Canadian  transshipment  port  on  the 
Gulf  of  St.  Lawrence  to  carry  to  the 
ultimate  (foreign)  destination  bulk 
agricultural  commodity  cargoes  subject 
to  the  cargo  preference  laws,  that  were 
initially  loaded  at  U.S.  ports  on  the 
Great  Lakes  by  U.S.-flag  or  foreign-flag 
vessels;  and  (2)  determinations  of  "fair 
and  reasonable  rates  for  United  States 
commercial  vessels  '  under  section 
901(b)  would  include  through  bills  of 
lading  for  such  available  U.S.-flag 
vessels. 

MARAD  slated  in  the  NPRM  tftat. 
based  on  experience  during  the  one- 
season  trial  period,  it  will  consider 
whether  to  make  the  rule  permanent  or 
to  extend  it  for  a  f>eriod  longer  than  the 
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program  would  assure  that  a  baseline 
amount  of  cargo  would  be  available  for 
carriage  by  the  American  fleet.  S.  Rep. 
No.  1584,  83rd  Cong.  2nd  Sess.  1  (1954). 

By  allowing  additional  ports  to 
participate  in  moving  preference 
cargoes,  the  NPRM  would  potentially 
benefit  the  American  merchant  marine 
by  helping  to  avoid  situations  where 
cargo  is  routed  on  foreign-flag  vessels 
due  to  non-availability  of  U.S.-flag 
vessels.  Including  additional  ports 
makes  it  more  likely  that  U.S.-flag 
vessels  would  be  available  when  and 
where  the  preference  cargo  is  set  to 
move,  thus  giving  greater  assurance  that 
the  mandated  75  percent  U.S.-flag 
carriage  of  agricultural  commodity 
preference  cargo  will  continue  to  be 
achieved. 

The  NPRM  discussed  the  import  of 
the  Comptroller  General's  decision  in 
B-140872,  39  Comp.  Gen.  758  (1960), 
inasmuch  as  that  decision  specifically 
addressed  the  issue  of  foreign-flag 
feeder  vessels  in  the  Great  Lakes.  It 
explained  that  the  factual  basis 
underlying  the  Comptroller  General's 
decision  had  changed  since  1960, 
leading  to  a  conclusion  that  the  decision 
does  not  preclude  promulgation  of  the 
rule  as  proposed. 

USADD  requested  that  MARf\D  review 
the  following  additional  opinions:  B- 
165421,  48  Comp.  Gen.  429  (12/23/68); 
B-155185,  unpublished  (11/17/69);  B- 
145455,  49  Comp.  Gen.  755  (5/5/70);  B-. 
136530,  55  Comp.  Gen.  1097  (5/12/76). 
Each  of  these  decisions  is  predicated  on 
providing  the  protection  to  U.S.-flag 
vessels  envisioned  in  either  the  1904  or 
1954  Acts.  It  should  be  noted  that  no 
comments  were  received  on  behalf  of 
any  U.S.-flag  vessel  complaining  that 
the  proposed  rule  would  reduce  or 
eliminate  such  protection  of  the  U.S.- 
flag  fleet. 

In  B-165421,  the  Comptroller  General 
held  that  it  was  a  violation  of  the  Cargo 
Preference  Act  of  1904, 10  U.S-.C.  2631, 
to  use  foreign-flag  vessels  operating 
from  Great  Lakes  ports  to  transport 
military  troop  support  cargo  overseas 
instead  of  using  U.S.-flag  vessels 
operating  from  the  U.S.  East  Coast, 
because  cost  or  time  and  di.stance 
considerations  could  not  be  used  to 
avoid  using  U.S.-flag  vessels,  unless  the 
cost  of  using  U.S.-flag  vessels  is 
excessive  or  otherwise  unreasonable. 
MARAD's  NPRM  is  consistent  with  B- 
165421,  as  MARAD  has  indicated  no 
intention  in  the  NPRM  to  allow  foreign- 
flag  vessels  to  perform  the  entire  voyage 
from  Great  I^es  ports. 

In  B-155185,  the  Comptroller  General 
held  that  whether  the  cargo  type  (urea 
in  that  shipment)  normally  moves  in 
commercial  channels  already  bagged,  or 


in  bulk,  the  Cargo  Preference 
requirements  may  not  be  avoided 
through  the  "simple  device"  of  either 
the  buyer  or  seller  choosing  where  the 
essential  item  being  procured  is  to  be 
packaged.  The  holing  in  B-155185  is 
not  applicable  to  this  NPRM  because  the 
1954  Act  is  not  being  avoided. 

In  B-145455,  the  Comptroller  General 
held  that  where  service  by  U.S.-flag 
vessels  is  not  available  for  the  entire 
distance  between  the  U.S.  port  of  origin 
and  the  overseas  destination,  the  1904 
Act  requires  transportation  by  sea 
aboard  U.S.-flag  vessels,  with 
transshipment  to  foreign  land  carriers  to 
be  preferred  over  transportation  by  sea 
aboard  U.S.  vessels,  with  transshipment 
to  foreign-flag  feeder  ship.  The 
Comptroller  General  was  concerned  that 
allowing  the  option  of  foreign-flag 
feeders  under  the  1904  Act  in  that 
circumstance  could  lead  to  a  reduction 
in  the  use  of  U.S.-flag  vessels,  57  Comp. 
Gen.  531,  537.  Here,  the  rule  would  not 
lead  to  reduction  in  the  u.sg  of  U.S.-flag 
vessels  because  a  U.S.-flag  vessel  would 
still  be  needed  for  the  line  haul  portion 
of  the  voyage. 

In  B-1 36530,  the  Comptroller  General 
held  that  LASH  (Lighter  Aboard  Ship) 
services  to  be  performed  with  U.S.-flag 
vessels  and  partly  with  a  foreign-flag 
FLASH  (Float  On/Float  Off  LASH 
vessel)  system  to  deliver  Government- 
sponsored  cargoes  to  the  port  of 
Chittagong  in  Bangladesh  contravenes 
the  1954  Act  because  there  was  direct 
service  to  Chittagong.  MARAD's  rule  is 
consistent  with  the  holding  in  B- 
136530,  inasmuch  as  foreign-flag  feeders 
will  not  be  pennitted  if  U.S.-flag  vessels 
begin  to  call  at  Great  Lakes  ports. 

NlARADiias  the  discretion  to 
determine  availability  of  U.S.-flag 
vessels  to  carr>'  preference  cargo.  The 
NPRM  indicated  MARAD's 
determination  that  if  U.S.-flag 
oceangoing  vessels  do  not  call  at  Great 
Lakes  ports,  "available"  U.S.-flag 
vessels  would  include  U.S.-flag  vessels 
calling  at  a  Canadian  transshipment 
terminal  outside  the  St.  Lawrence 
Seaway  that  carry  bulk  agricultural 
commodity  cargoes  transshipped  from 
the  Great  Lakes  by  foreign-flag  feeder 
vessels.  While  USAID  suggested  that 
additional  consideration  of  the  legal 
basis  was  merited,  no  commenter 
disagreed  with  MARAD's  conclusion 
that  there  is  sufficient  legal  authority  for 
promulgation  of  the  proposed  rule. 

USAID  also  commented  that  it  was 
concerned  that  MARAD's  rule  "might  be 
interpreted  as  a  requirement  that  oven 
where  total  U.S.-flag  service  is 
unavailable,  USAID-financed 
purchasers  or  suppliers  would  have  to 
utilize  partial  U.S.-flag  service,"  thus 
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restricting  that  agency's  flexibility  for 
financing  agricultural  commodities 
under  its  Commodity  Import  Programs 
(CIPs).  Although  USAID  presently  has 
no  CIPs  financing  bulk  cargoes,  it  has 
requested  MARAD  to  consider 
amending  its  rule  to  refer  specifically  to 
P.L.  480  cargoes  and  related  programs  in 
order  to  avoid  any  confusion  in  this 
regard,  it  is  emphasized  that  this  rule 
will  t>e  in  effect  during  an  abbreviated 
one-se^on  trial  period  limited  to  the 
Great  Lakes.  USAID  has  not  explained 
how  this  rule  will  impair  its  flexibility 
under  its  CIPs  and  MARAD  is  not  aw^are 
of  potential  diffi^culties  that  this  rule 
might  present. 

MARAD  stated  in  the  discussion  of 
the  NPRM  that  it  would  not  interfere 
v%-ith  the  concept  of  "lowest  landed 
cost"  contained  in  the  regulations,  at  7 
CFR  1496.5.  of  the  Department  of 
Agriculture's  {USDA)  Commodity  Credit 
Corporation  (CCC),  providing  that  the 
lowest  combined  total  cost  of  the 
commodity,  phis  transportation  charges 
to  the  port  of  destination  calculated  on- 
the  basis  of  U.S.-£ag  rates  and 
a\-ailabiiity,  will  prevail  with  regard  to 
awarding  contracts.  The  combined 
transportation  originating  at  Great  Lakes 
ports  would  compete  on  the  basis  of 
lowest  landed  cost  (cost  of  freight  plus 
cost  of  commodity)  with  U-S.-flag  i^essel 
availability  from  the  other  port  ranges. 

As  for  dikeimising  a  "bnt  and 
reasonable"  rate  for  the  mixed  carriage, 
the  U.S.-flag  component  would  be 
ccmsidered  usder  the  existing 
regulations  «t  46  CFR  part  3&Z  or  part 
383,  as  appropriate,  ivith  the  cost  for  the 
foreign-flag  component  incorporated 
intolhe  uJS.-flag component,  in  the 
same  way  as  the  cost  of  foreign-flag 
vessels  used  in  lightening  (^erations  in 
the  recipient  country's  territorial  waters, 
if  the  U.S.-flag  carrier  offers  mixed 
carriage. 

Comments  concerning  the 
determination  of  "fair  and  reasonable" 
guideLLne  rates  during  the  trial  period 
were  received  from  the  United  States 
Department  of  Agriculture  ^USDA). 
USDA  inquired  whether  MARAD  would 
be  willing  to  provide  guideline  rates  in 
advance  of  the  commodity  award. 
USDA  was  ooncemed  that  a^r  the 
commodity  was  purchased  no  bidder 
w^ould  be  found  available  at  a  "fair  and 
reasonable"  rate,  and  USDA  or  the 
importing  country'  would  find  itself 
unable  to  arrange  substitute  foreign-flag 
ocean  carnage,  except  at  very  hi^  rates. 
In  situations  where  the  commodity  is  to 
be  shipped  directly  from  a  U.S.  Great 
Lakes  port,  and  the  U.S.  ocean  shipper 
is  arranging  the  inter  lake  transportation. 
MARAD  is  pr^ared  to  provide  shipper 
agencies  VN-ith  a  determination  of 


availability  at  "fair  and  reasonabfe" 
rates  prior  to  commodity  purchase. 
However,  the  change  made  in  the  final 
rule  allows  the  customary  practice  of 
offering  U.S.  produced  commodities 
FOB  Canadian  transshipment  port  or 
point.  The  situation  tmder  these 
circumstances  will  not  be  appreciably 
different  from  those  where  USDA  buys 
a  commodity  for  shipment  from  most 
other  U.S.  port  ranges. 

USDA  and  other  shipper  agencies 
recognize  that,  in  order  for  MARAD  to 
provide  this  guidance  in  a  timely  and 
reliable  manner,  the  shipper  agency 
must  provide  MARAD  with  all 
responsive  bids  meeting  the  above 
criteria  at  the  time  they  are  offered. 
MARAD  will  then  calculate  the 
appropriate  guideline  rates  and 
determine  if  at  feast  one  of  the  offerors 
is  availabfe  at  a  fair  and  reasonable  rate. 
Since  the  timing  of  requests  for 
guidelii\e  rates  is  an  administrative 
matter  between  Government  agencies, 
no  change  in  the  final  rule  is  necessary-. 

As  published,  the  NPRM  would 
appear  to  make  the  shipowner 
responsible  for  arranging  both  the 
Seaway  transportation  as  well  as  the 
transshipment  onto  a  U.S.-flag  vessel  in 
Canadian  waters.  Three  commenters 
noted  that  this  requirement  is 
inconsistent  with  current  practice 
wherein  the  supplier  arranges  the 
commodity  delivery  to  the  deeper  water 
transshipment  poinL  For  example, 
when  suppUers  offer  FOB  U.S.  Gulf 
ports,  the  price  of  the  barge  freight 
down  the  Mississippi  River  is  included. 
For  purposes  of  consistency,  grain 
suppliers  should  be  able  to  offer  FOB 
Canadian  transshipment  point.  In 
addition  to  causing  higher  freight  costs, 
this  inconsistency  with  current  practice 
places  an  intermodal  contracting  burden 
on  the  shipowners  which  they  may  not 
wish  to  assume.  If  the  shipowners  do 
not  have  the  option  to  offer  a  rate  from 
a  Canadian  transshipment  point  the 
purpose  of  the  rulemaking,  which  is  to 
give  competitive  parity  to  all  ports, 
would  be  negated.  These  respondents 
requested  that  the  NPRM  be  amended  to 
allow,  alternatively,  the  commodity 
supplier  to  offiar  FOB  Canadian 
tramsshipmeot  point 

MARAD  supports  this 
recommendation  because  it  reflects 
current  commercial  practice,  would 
enhance  the  ability  for  all  p>orts  to 
compete  equally  to  ensure  the  lowest 
cost  to  the  U.S.  Government,  is 
consistent  with  previous 
implementation  of  the  Great  Lakes  set- 
aside  and  is  already  covered  by  USDA 
regulations.  The  final  rule  has  beMi 
modifted  to  clarify  that  the  supplier  may 
offer  the  cargo  FOB*Canadian 


transshipment  point  as  an  alternative  to 
through  bills  of  lading  issued  by  the 
U.S.-flag  carrier  covering  Great  Lakes  to 
final  destination. 

Rulemaking  Analysis  and  Notices 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866  and 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  It  is  not 
considered  to  be  an  economically 
significant  regulator)-  action  under 
section  3(0  of  E.O.  12866.  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  However, 
since  this  rule  would  affect  other 
Federal  agencies,  is  of  great  interest  to 
the  maritime  industry,  and  has  been 
determined  to  be  a  significant  rule 
under  the  Department's  Regulatory 
Policies  and  Procedures,  it  is  considered 
to  be  a  significant  regulator)'  action 
under  E.O.  12866. 

MARAD  projects  that  this  rule  would 
allow  the  movement  of  up  to  300.000 
metric  tons  of  agricultural  commodities 
from  Great  Lakes  ports,  with  a  reduction 
in  the  shipping  cost  to  sponsoring 
Federal  agencies  up  to  $2  to  S3  per 
metric  ton  ($900,000). 

This  rule  has  been  revieu-ed  by  the 
Office  of  Management  and  Budget  under 
Executix-e  Order  12S66. 

Federalism 

The  Maritime  Administratioa  has 
analyzed  this  rulemaking  in  accordance 
with  the  pirinciples  and  criteria 
contained  in  Executi\'e  Order  12612, 
and  it  has  been  determined  that  these 
regulations  do  not  have  sufficient 
federalism  implications  to  u^arrant  the 
preparation  of  a  Federahsm  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  rtdemaking  Mill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded.that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  oo  reporting 
requirement  that  is  subject  to  OMB 
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approval  under  5  CFR  Part  1320, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501.  et  seq.) 

List  of  Subjeits  in  46  CFR  Part  381 

Freight,  Miritime  carriers. 

According!  y,  MARAD  hereby  amends 
46  CFR  part  ■  81  as  follows: 

PART  381— {^MENOED] 

1.  The  aulliority  citation  for  Part  381 
is  revised  to  tead  as  follows: 


Authority: 

1122(d)  and  1 


4> 


2.  A  new  §p81.9  is  added  to  read  as 
follows: 


§381.9 
1994. 


Availiible  U.S.-flag  service  for 


purpos  ;s 


agencies 


•fl 


raes 
ports, 


For 
agricultural 
programs  adri 
Federal 
ports  during 
if  direct  U.S. 
reasonable 
Great  Lakes 
involving  a  f(  reign 
carrying  cargi ) 
Canadian  poi  t 
Gulf  of  St. 
transshipmerjt 
owned  comniercial 
ultimate 
deemed  to 
of  "available 
service  undei 
of  1954.  Shipper 
bids  resultinf 
oftransportaiion 


of  shipping  bulk 
cbmmodities  under 
inistered  by  sponsoring 

from  U.S.  Great  Lakes 
he  1994  shipping  season, 
ag  service,  at  fair  and 
is  not  available  at  U.S. 


La  ATence, 


fore  gn 


com 


and  service  s  lall 
comparison  qf  1 
service,  for 
U.S.  Great 
offered)  to  a 
point  on  the 
a  U.S.-flag  lei 
voyape.  The 
for  th's  mixe 
determir.ed  h  y 
component  u  ide 
regulations  al 
as  appropriat ; 
cost  for  the  f 
the  U.S.-flag 
in  the  same 
flag  vessels 
vessels  in  tht 
territorial  wa 
supplier  of 
Cargo  FOB  O 
point.  Fair  < 
determined 


Dated:  Augu  ;t -4,  1094 


App.  use.  1101, 1114(b), 
1:49CF.'?  1  66. 


a  joint  service 
-flag  vessel(s) 
no  farther  than  a 
(s)  or  other  point(s)  on  the 

with 
via  a  U.S.-flag  privately 
vessel  to  the 
destination,  will  be 
ply  with  the  requirement 
commercial  U.S.-flag 
the  Cargo  Preference  Act 
agencies  considering 
in  the  lowest  landed  cost 
based  on  U.S.-flag  rates 
include  within  the 
U.S.-flag  rates  and 
sljipments  originating  in 

ports,  through  rates  (if 
^nadian  port  or  other 
Julf  of  St.  Lawrence  and 
for  the  remainder  of  the 
fair  and  reasonable"  rate 
service  will  be 
considering  the  U.S.-flag 
er  the  existing 
46  CFR  part  382  or  383, 
and  incorporating  the 
-flag  component  into 
fair  and  reasonable"  rate 
y  as  the  cost  of  foreign- 

to  hghten  U.S.-flag 
recipient  country's 
ers.  Alternatively,  the 

commodity  may  offer  the 
nadian  transshipment 
reasonable  rates  will  be 
abcordingly. 


fc  reign- 


V  a\ 


u.ed 


U:e 


ard 


By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  94-19383  Filed  8-5-94;  8:45  am) 
BiLUNO  CODE  4910-81-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[CC  Docket  No.  91-273;  FCC  94-189] 

Notification  by  Common  Carriers  of 
Service  Disruptions 

AGENCY:  Federa)  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Second  Report  and 
Order  (Order)  amends  the  Commission's 
rules  regarding  the  reporting  of 
telephone  network  outages.  The 
amendment  enlarges  the  dutage 
reporting  requirement.  Previously  the 
rules  required  only  outages  that 
potentially  affected  50,000  or  more  of  a 
carrier's  customers  to  be  reported.  As 
amended,  the  rules  require  outages 
potentially  affecting  30,000  or  more  of  a 
carrier's  customers  to  be  reported.  Fire- 
related  incidents  impacting  1,000  or 
more  of  a  carrier's  lines  and  outages 
affecting  "special"  facihties  (major 
airports,  911  PSAPs,  nuclear  power 
plants,  major  military  installations  and 
key  government  facilities)  must  also  be 
reported  under  the  amended  rule.  As  we 
stated  in  that  NPRM  the  information 
provided  by  these  rules  is  necessary  to 
improve  the  Commission's  ability  to 
monitor  outages  and  determine  what 
steps  may  be  necessary  to  ensure 
network  reliability.  The  amendment 
will  provide  the  Commission  with  the 
additional  information  it  needs  to 
perform  this  task. 

EFFECTIVE  DATE:  SeptemlKJr  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Kimball,  (202)  634-7150, 
Domestic  Services  Branch,  Domestic 
Facilities  Division,  Common  Carrier 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
CC  Docket  No.  91-273,  FCC  94-189, 
adopted  July  14,  1994,  and  released 
August  1, 1994.  The  item  is  available  for 
inspection  and  copying  during  normal 
hours  in  the  Commission's  FCC 
Keference  Center  (room  230),  191 9  M 
St..  N\V.,  Washington,  DC,  or  a  copy 
may  be  purchased  from  the  duplicating 
contractor.  International  Transcription 
Service.  Inc.  (202)  857-3800,  2100  M 
St..  N\V.,  Suite  140.  Washington.  DC 


20037.  The  Order  will  be  published  in 
the  FCC  Record. 

OMB  Review 

The  Office  of  Management  and  Budget 
approved  the  proposals  contained  in  the 
F WRM  and  no  substantive  or  material 
changes  have  been  made  to  the  final 
requirements. 

Title:  Amendment  of  Part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  by  Common  Carriers  of 
Ser\'ice  Disruptions  (§63.100). 

OMB  Number:  3060-0484. 

Expiration  Date:  6/30/96. 

Action:  Revised  collections. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Response:  On  occasion, 
hiitial  report  due  120  minutes  or  3  days 
after  incident  depending  on  number  of 
potentially  affected  customers  and 
nature  of  disniption.  Final  report  due 
twenty-eight  or  thirty  days  after  initial 
report,  depending  on  nature  of 
disruption. 

Estimated  Annual  Burden:  200 
responses;  5  hours  each;  1000  hours 
total.  These  estimates  are  the  same  as 
contained  in  the  Commission's  request 
to  OMB  which  accompanied  the  NPRM. 
The  information  to  be  furnished  is 
generally  gathered  by  carriers  during 
outages  and  is  presently  being 
voluntarily  provided,  so  the 
requirement  is  not  burdensome. 

Paperwork  Reduction:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  5 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  infonnation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Records 
Management  Division,  Room  234, 
Paperwork  Reduction  Project  (3060- 
0484),  Washington,  D.C.  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (3060- 
0484),  Washington,  D.C.  20503. 

Needs  and  Uses:  Section  63.100  of  the 
Commission's  Rules,  47  CFR  63.100,  is 
amended  to  provide  for  the  collection  of 
information  which  we  believe  is 
essential  to  our  mission  of  ensuring  that 
the  public  is  protected  from  major 
disruptions  to  telephone  services.  The 
amendments  modify  47  CFR  §63.100  to 
require  that  local  exchange  or 
interexchange  common  carriers  or 
competitive  access  providers  that 
operate  either  transmission  or  switching 
facilities  and  provide  access  service  or 
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interstate  or  international 
telecommunications  service  report 
outages  that  affect  30,000  or  more 
customers  or  that  affect  special  facilities 
"  and  report  fire-related  incidents 
impacting  1000  or  more  lines.  With 
such  reports  the  FCC  can  monitor  and 
take  effective  action  to  ensure  network 
reliability. 

Analysis  of  Proceeding 

1.  We  amend  §63.100  to  require,  in 
place  of  the  present  requirements,  that 
selected  facilities-based  common 
carriers  notify  the  Commission  in 
writing:  (1)  Within  120  minutes  of  the 
carrier's  knowledge  that  it  is 
experiencing  an  outage  that  potentially 
affects  50,000  or  more  of  its  customers 
for  30  minutes  or  more,  (2)  within  120 
minutes  of  the  carrier's  knowledge  that 
it  is  experiencing  an  outage  which 
affects  special  offices  and  faciUties  and 
continues  for  30  minutes  or  more,  (3) 
within  3  days  of  the  carrier's  knowledgt 
that  it  is  experiencing  an  outage 
potentially  affecting  30,000  to  50,000  of 
its  customers  for  30  minutes  or  more, 
and  (4)  within  3  days  of  the  carrier's 
knowledge  that  it  is  experiencing  a  fire- 
related  incident  that  impacts  1000  or 
more  service  lines  for  30  minutes  or 
more.  These  initial  reports,  in  a 
prescribed  format,  are  to  be  served  on 
the  Commission's  monitoring  watch 
officer,  on  duty  24  hours  a  day,  by 
facsimile  or  other  recorded  means.  Not 
later  than  thirty  days  after  any 
reportable  outage  or  incident  under  the 
proposed  rules,  the  carrier  will  file  a 
final  service  report  containing  any 
relevant  information  not  Contained  in 
the  initial  report,  including 
specification  of  the  root  cause  of  the 
outage  or  incident  and  an  analysis  of 
any  applicable  industry  "best  practices" 
recommended  by  the  Network 
ReUability  Council,  with  the  Chief  of  the 
Commission's  Common  Carrier  Bureau. 
Carriers  are  not  required  to  report  to  the 
Commission  outages  affecting  nuclear 
power  plants,  major  military 
installations  and  key  government 
facilities  under  the  proposed  rules,  but 
they  must  report  such  outages,  under 
the  terms  outlined  in  the  reporting 
requirements  for  special  faciUties  (with 
the  exception  that  final  reports,  when 
requested  by  the  National 
Communications  System,  are  due  in 
twenty-eight  days),  to  the  National 
Communications  System.  The  National 
Communications  System  will  determine 
if  national  security/emergency 
preparedness  concerns  would  be 
adversely  implicated  by  further 
reporting  siich  outages,  and,  as  further 
reporting  is  determined  to  be 
appropriate  in  each  instance,  report 


these  outages  to  the  Commission.  The 
rules  further  require  interexchange 
carriers  (IXCs),  and  local  e.xchange 
carriers  (LECs)  reporting  tandem 
outages,  to  use  real-time  blocked  calls  to 
determine  whether  criteria  for  reporting 
an  outage  have  been  reached.  For 
purposes  of  complying  with  the 
required  50,000  customer  threshold. 
IXCs,  and  LECs  reporting  tandem 
outages,  would  be  required  to  report 
outages  where  more  than  150,000  calls 
are  blocked  during  a  30  minute  period 
and,  for  purposes  of  complying  with  the 
30,000  customer  threshold,  to  report 
outages  where  more  than  90,000  calls 
are  blocked  during  a  30  minute  period. 
Finally,  the  amended  rule  requires 
carriers  experiencing  an  outage 
reportable  as  having  affecting  a  911 
facility  to  notify  the  managers  of  that 
facility  as  soon  as  possible  by  any 
electronic  means  so  that  measures  may 
be  taken  to  mitigate  the  effects  of  the 
outage. 

2.  Present  §63.100  of  the 
Commission's  Rules,  which  this  Order 
amends,  was  established  in  response  to 
outage  incidents  that  occurred  in  1990 
and  1991,  largely  as  a  result  of  the 
introduction  of  new  technology  into  the 
telecommunications  infrastructure.  In 
January  of  1990,  for  example,  AT&T 
experienced  a  large  scale  service  failure 
when  software  used  with  its  Signaling 
System  7  contained  a  coding  error. 
Other  major  interexchange  carriers  also 
experienced  significant  outages.  In  June 
and  July  of  1991,  local  exchange  carriers 
Pacific  Bell  and  Bell  Atlantic 
experienced  major  outages.  At  that  time, 
the  Commission  had  no  systematic  way 
by  which  to  become  informed  quickly  of 
significant  service  disruptions  and  was 
unable  to  determine  whether  certain 
kinds  of  technology  or  equipment 
threatened  service  reliability.  Present 

§  63.100  provided  a  vehicle  by  which 
the  Commission  became  better  and  more 
quickly  informed  of  certain  significant 
outages. 

3.  The  Report  and  Order  adopting 
present  §63.100.  7  FCC  Red  2010 
(Released  February  27. 1992).  56  FR 
7883,  March  5, 1992,  requested  that  the 
Network  Reliability  Council,  a  federal 
advisory  committee  created  by  the 
Commission  to  provide  advice  to  the 
Commission  for  enhancing  network 
reliability,  study  and  recommend 
suitable  additions  to  the  reporting 
requirement  in  §63.100.  Section  63.100, 
as  amended  in  the  Order,  incorporates 
many  of  the  outage  reporting 
recommendations  of  the  Council.  The 
Council's  membership  includes  all 
sectors  of  the  telecommunications 
industry,  as  well  as  state  regulators  and 
representatives  of  large  and  small 


telecommunications  consumers.  All 
Council  meetings  are  open  to  the  public 
Members  of  the  public  are  invited  to 
present  written  submissions  for  the 
Council's  consideration.  The  final 
reporting  recommendations,  sent  to  the 
Commission  on  December  29,  1992. 
were  the  result  of  months  of  painstaking 
research  by  the  Threshold  Reporting 
Group,  a  research  committee  of  the 
Council  composed  of.industry  and 
consumer  telecommunications  experts 
A  variety  of  possible  reporting 
thresholds  and  conditions  were 
considered  by  these  experts,  by  the 
Council  and  by  the  Commission.  (For  a 
detailed  research  summary  and  analvsis, 
see  the  Final  Recommendation  of  the 
Threshold  Reporting  Group  of  the 
Network  Reliability  Council.  December 
15.  1992.  available  in  room  6325  of  the 
Commission's  offices  at  2025  M  Street 
NW.,  Washington,  DC  20554.  or  through 
the  Commission's  contracted  copier. 
International  Transcription  Service. 
2100  M  Su^et  NW..  Suite  140. 
Washington.  DC  20037.  phone  202/857- 
3800.) 

4.  The  Commission  studied  the 
recommendations  and  concluded  that 
with  certain  modifications,  their 
establishment  in  the  form  of  a  proposed 
new  §63.100.  while  cost-effective  and 
not  unduly  burdensome  to  the  reporting 
parties,  would  significantly  enhance  the 
capacity  of  the  Commission  to  monitor 
outages  and  to  encourage  the  industry  to 
find  ways  to  further  ensure  network 
reliabiUty.  The  Commission  issued  a 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
(NPRM)  in  this  matter  on  December  1. 
1993,  58  FR  64280,  December  6.  1993. 
The  rules  proposed  therein  are  generally 
the  same  as  the  amendments  established 
by  this  Order.  Sixteen  comments  and 
fourteen  reply  comments  to  the  NPRM 
were  filed.  The  Commission  carefully 
considered  all  comments  and  has 
incorporated  some  of  the  suggestions  of 
commenters  in  the  amendments.  Certain 
questions  such  as  provisions  for  more 
equitable  funding  for  reliability  testing 
have  been  referred  to  the  Network 
Reliabihty  Council  for  further 
recommendations.  The  broader 
collection  of  information  provided  for  in 
the  amendments  is  essential  to  the 
mission  of  the  FCC  and  is  intended  to 
protect  the  public  from  major 
disruptions  to  telephone  ser\ices.  To  do 
this,  the  Commission  needs  to  become 
aware  of  a  greater  number  of  outages, 
especially  LEG  switch  outages  and 
outages  affecting  facilities  whose 
importance  is  essential  to  the  public 
welfare.  The  lower  threshold  provided 
for  in  the  amendments  will  increase  bv 
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about  three  tidies  the  number  of  LEG 
switch  outage^  reported  and  will  require 
the  reporting  ^f  outages  affecting  911 
emergency  se^ces.  major  airports, 
nuclear  powet  plants,  major  military 
installations  and  key  government 
facilities.  WitH  the  information 
collected,  the  Commission  will  be  able 
to  better  monitor  network  reliability  and 
take  steps  as  iieeded  to  prevent  or 
mitigate  outages.  The  information  to  be 
furnished  by  (farriers  pursuant  to  these 
amendments  dr  its  equivalent  is 
normally  collected  by  them,  the 
collection  burqen  has  been  minimized, 
and  the  Commission  estimates  that  the 
total  annual  r0porting  and 
recordkeeping  burden  that  will  result 
from  each  collection  of  information  is 
the  same  as  that  reported  to  OMB  with 
the  Commission's  NPRM. 

Ordering  Clauses 

Accordingly,  pursuant  to  Sections  1 , 
4(i),  and  201  of  the  Communications  Act 
of  1934,  as  amiended,  47  U.S.C.  §§  151, 
154  and  201.  «63.100of  the 
Commission'sjRules.  47  CFR  63.100.  Is 
Amended  as  set  forth  below,  effective  30 
days  after  publication  in  the  Federal 
Register. 

It  is  Further  Ordered,  that,  the 
Secretary  shall  cause  a  summary  of  this 
Order  to  be  published  in  the  Federal 
Register  whic|i  shall  include  a 
statement  describing  how  members  of 
the  public  ma  t  obtain  the  complete  text 
of  this  Commission  decision.  The 
Secretary  shall  also  provide  a  copy  of 
this  Order  to  each  state  utility 
commission. 

List  of  Subjects  in  47  CFR  Part  63 

Communications  common  carries. 
Reporting  and  recordkeeping 
requirements.  Service  disruptions. 

Federal  Commu  nications  Conunission. 
William  F.  Gate  n. 

Acting  Secretar '. 

Rule  Changes 

Title  47  oft  le  Code  of  Federal 
Regulations,  (  art  63,  is  amended  as 
follows: 

PART  63-EX  TENSION  OF  LINES  AND 
(MSCONTINU  kNCE,  REDUCTION. 
OUTAGE  ANI  i  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANT^  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 


1.  The  authority 
continues  to  r  }ad 


Authority:  S^^tions 
218  and  403  of 
1934.  as  amended 


1.4(i).4(j).  201-205, 
he  Communications  Act  of 
47  use.  Sees.  151, 


citation  for  part  63 
as  follows: 


154(i).  154(i),  201-205,  218,  and  403.  unless 
otherwise  noted. 

2.  §  63.100  is  revised  to  read  as 
follows: 

$63,100    NotiflcatfcMi  of  service  outage. 

(a)  As  used  in  this  section: 

(1)  Outage  is  defined  as  a  significant 
degradation  in  the  ability  of  a  customer 
to  establish  and  maintain  a  channel  of 
communications  as  a  result  of  failure  or 
degradation  in  the  performance  of  a 
carrier's  network. 

(2)  Customer  is  defined  as  a  user 
purchasing  telecommunications  service 
from  a  common  carrier. 

(3)  Special  offices  and  facilities  are 
defined  as  major  airports,  major  military 
installations,  key  government  facilities, 
nuclear  power  plants  and  911  public 
service  answering  points  (PSAPs). 

(4)  An  outage  which  potentially 
affects  a  911  special  facility  is  defined 
as  an  outage  which  disrupts  more  than 
25%  of  the  lines  to  any  PSAP  without 
providing  automatic  rerouting  to  an 
alternative  PSAP. 

(5)  Major  airports  are  defined  as  those 
airports  described  by  the  Federal 
Aviation  Administration  as  large  or 
medium  hubs.  The  member  agencies  of 
the  National  Communications  System 
(NCS)  will  determine  which  of  their 
locations  are  "major  military 
installations"  and  "key  government 
facilities.'* 

(6)  An  outage  which  potentially 
affects  a  major  airport  is  defined  as  an 
outage  that  disrupts  50%  or  more  of  the 
air  traffic  control  links  or  other  FAA 
communications  links  to  any  major 
airport,  any  outage  that  has  caused  an 
ARTCC  or  major  airport  to  lose  its  radar, 
any  ARTCC  or  major  airport  outage  that 
is  likely  to  be  of  media  interest,  any 
outage  that  causes  a  loss  of  both  primary 
and  backup  facilities  at  any  ARTtXZ  or 
major  airport,  and  any  outage  to  an 
ARTCC  or  major  airport  that  is  deemed 
important  by  the  FAA  as  indicated  by 
FAA  inquiry  to  the  carrier  management 
personnel. 

(7)  A  mission-affecting  outage  is 
defined  as  an  outage  that  is  deemed 
critical  to  national  security/emergency 
preparedness  (NS/EP)  operations  of  the 
affected  facility  by  the  National 
Communications  System  member 
agency  operating  the  affected  facility. 

(b)  Any  local  exchange  or 
interexchange  common  carrier  or 
competitive  access  provider  that 
operates  transmission  or  switching 
facilities  and  provides  access  service  or 
interstate  or  international 
telecommunications  service,  that 
experiences  an  outage  which  potentially 
affects  50,000  or  more  of  its  customers 
on  any  facilities  which  it  owns,  operates 


or  leases,  must  notify  the  Commission  if 
such  outage  continues  for  30  or  more 
minutes.  Satellite  carriers  and  cellular 
carriers  are  exempt  from  this  reporting 
requirement.  Notification  must  be 
served  on  the  Commission's  Monitoring 
Watch  Officer,  on  duty  24  hours  a  day 
in  the  FCC  headquarters  building  in 
Washington,  D.C..  or  on  a  secondary 
basis  it  may  be  served  on  the 
Commission's  Watch  Officer  on  duty  at 
the  FCC's  facility  at  Grand  Island. 
Nebraska.  The  notification  must  be  by 
facsimile  or  other  record  means 
delivered  within  1 20  minutes  of  the 
carrier's  first  knowledge  that  the  service 
outage  potentially  affects  50.000  or  more 
customers,  if  the  outage  continues  for  30 
or  more  minutes.  Notification  shall 
identify  a  contact  person  who  can 
provide  further  information,  the 
telephone  number  at  which  the  contact 
person  can  be  reached,  and  what 
information  is  known  at  the  time  about 
the  service  outage  including:  the  date 
and  estimated  time  (local  time  at  the 
location  of  the  outage)  of 
commencement  of  the  outage;  the 
geographic  area  affected;  the  estimated 
number  of  customers  affected;  the  types 
of  services  affected  (e.g.  interexchange, 
local,  cellular);  the  duration  of  the 
outage,  i.e.  time  elapsed  from  the 
estimated  commencement  of  the  outage 
until  restoration  of  full  service;  the 
estimated  number  of  blocked  calls 
during  the  outage;  the  apparent  or 
known  cause  of  the  incident,  including 
the  name  and  type  of  equipment 
involved  and  the  specific  part  of  the 
network  affected;  methods  used  to 
restore  service;  and  the  steps  taken  to 
prevent  recurrences  of  the  outage. 
Carriers  must  indicate,  when  specifying 
the  types  of  services  affected  by  any 
reportable  outage,  when  91 1  is  one  of 
those  services,  whether  more  than  25% 
of  the  lines  to  any  PSAP  were  disrupted 
and  there  was  no  automatic  rerouting  to 
an  alternate  PSAP.  The  report  shall  be 
captioned  Initial  Service  Disruption 
Report.  Lack  of  any  of  the  above 
information  shall  not  delay  the  filing  of 
this  report.  Not  later  than  thirty  days 
after  the  outage,  the  carrier  shall  file 
vdth  the  Chief,  Common  Carrier  Bureau, 
a  Final  Service  Disruption  Report 
providing  all  available  information  on 
the  service  outage,  including  any 
information  not  contained  in  its  Initial 
Service  Disruption  Report  and  detailing 
specifically  the  root  cause  of  the  outage 
and  listing  and  evaluating  the 
effectiveness  and  application  in  the 
immediate  case  of  any  best  practices  or 
industry  standards  identified  by  the 
Network  ReliabiHty  Council  to  eliminate 
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or  ameliorate  outages  of  the  reported 
type. 

(c)  Any  local  exchange  or 
Interexchange  common  carrier  or 
competitive  access  provider  that 
operates  transmission  or  switching 
facilities  and  provides  access  service  or 
interstate  or  international 
telecommunications  service,  that 
experiences  an  outage  w^hich  potentially 
effects  at  least  30,000  and  less  than 
50,000  of  its  customers  on  any  facilities 
which  it  owns,  operates  or  leases,  must 
notify  the  Commission  if  such  outage 
continues  for  30  or  more  minutes. 
Satellite  carriers  and  cellular  carriers  are 
exempt  from  this  reporting  requirement. 
Notification  must  be  served  on  the 
Commission's  Monitoring  Watch 
Officer,  on  duty  24  hours  a  day  in  the 
FCC  headquarters  building  in 
Washington,  DC,  or  on  a  secondary  basis 
it  may  be  served  on  the  Commission's 
Watch  Officer  on  duty  at  the  FCC's 
facility  at  Grand  Island,  Nebraska.  The 
notification  must  be  by  facsimile  or 
other  record  means  delivered  within  3 
days  of  the  carrier's  first  knowledge  that 
the  service  outage  potentially  affects  at 
least  30,000  but  less  than  50,000 
customers,  if  the  outage  continues  for  30 
or  more  minutes. 

Notification  shall  identif>'  the  carrier 
and  a  contact  person  who  can  provide 
further  information,  the  telephone 
number  at  which  the  contact  person  can 
bo  reached,  and  what  information  is 
known  at  the  time  about  the  service 
outage  including:  the  date  and  estimated 
time  (local  time  at  the  location  of  the 
outage)  of  commencement  of  the  outage; 
the  geographic  area  affected;  the 
estimated  number  of  customers  affected; 
the  types  of  services  affected  (e.g. 
interexchange,  local,  cellular);  the 
duration  of  the  outage,  i.e.  time  elapsed 
from  the  estimated  commencement  of 
the  outage  until  restoration  of  full 
service;  the  estimated  number  of 
blocked  calls  during  the  outage;  the 
apparent  or  known  cause  of  the 
incident,  including  the  name  and  type 
of  equipment  involved  and  the  specific 
part  of  the  network  affected;  methods 
used  to  restore  service;  and  the  steps 
taken  to  prevent  recurrences  of  the 
outage.  Carriers  must  indicate,  when 
specifying  the  types  of  services  affected 
by  any  reportable  outage,  when  911  is 
one  of  those  services  whether  more  than 
25%  of  the  lines  to  any  PSAP  were 
disrupted  and  there  was  no  automatic 
rerouting  to  an  alternate  PSAP.  The 
report  shall  be  captioned  Initial  Service 
Disruption  Report.  Lack  of  any  of  the 
above  information  shall  not  delay  the 
filing  of  this  report.  Not  later  than  thirty 
days  after  the  outage,  the  carrier  shall 
file  with  the  Chief,  Common  Carrier 


Bureau,  a  Final  Service  Disruption 
Report  providing  all  available 
information  on  the  service  outage, 
including  any  information  not 
contained  in  its  Initial  Ser\  ice 
Disruption  Report  and  detailing 
specifically  the  root  cause  of  the  outage 
and  listing  and  evaluating  the 
effectiveness  and  application  in  the 
immediate  case  of  any  best  practices  or 
industry  standards  identified  by  the 
Network  Reliabifity  Council  to  eliminate 
or  ameliorate  outages  of  the  reported 
type. 

(d)  Any  local  exchange  or 
interexchange  carrier  or  competitive 
access  provider  that  operates 
transmission  or  switching  facilities  and 
provides  access  service  or  interstate  or 
international  telecommunications 
service  that  experiences  a  fire-related 
incident  in  any  facilities  which  it  outis. 
operates  or  leases  that  impacts  1000  or 
more  service  lines  must  notify  the 
Commission  if  the  incident  continues 
for  a  period  of  30  minutes  or  longer. 
Satellite  carriers  and  cellular  carriers  are 
exempt  bom  this  reporting  requirement. 
Notification  must  be  served  on  the 
Commission's  Monitoring  Watch 
Officer,  on  duty  24  hours  a  day  in  the 
FCC  headquarters  building  in 
Washington,  DC,  or  on  a  secondary  basis 
it  may  be  served  on  the  Commission's 
Watch  Officer  on  duty  at  the  FCC's 
facility  at  Grand  Island,  Nebraska.  The 
notification  must  be  by  facsimile  or 
other  recorded  means  delivered  within 
3  days  of  the  carrier's  first  knowledge 
that  the  incident  is  fire-related, 
impacting  1000  or  more  lines  for  thirty 
or  more  minutes.  Notification  shall 
identify  the  carrier  and  a  contact  person 
who  can  provide  further  information, 
the  telephone  number  at  which  the 
contact  person  can  be  reached,  and  what 
information  is  known  at  the  time  about 
the  service  outage  including:  the  date 
and  estimated  time  (local  time  at  the 
location  of  the  outage)  of 
commencement  of  the  outage;  the 
geographic  area  affected;  the  estimated 
number  of  customers  affected;  the  tjTpes 
of  services  affected  (e.g.  interexchange, 
local  cellular);  the  diu-ation  of  the 
outage,  i.e.  time  elapsed  bom  the 
estimated  commencement  of  the  outage 
until  restoration  of  full  service;  the 
estimated  number  of  blocked  calls 
during  the  outage;  the  apparent  or 
known  cause  of  the  incident,  including 
the  name  and  type  of  equipment 
involved  and  the  specific  part  of  the 
network  affected;  methods  used  to 
restore  service;  and  the  steps  taken  to 
prevent  recurrences  of  the  outage. 
Carriers  must  indicate,  when  specifying 
the  types  of  services  affected  by  any 


reportable  outage,  when  911  is  one  of 
those  services  whether  more  than  25% 
of  the  lines  to  any  PSAP  were  disrupted 
and  there  was  no  automatic  rerouting  to 
an  alternate  PSAP.  The  report  shall  be 
captioned  Initial  Service  Disruption 
Report.  Lack  of  any  of  the  above 
information  shall  not  delay  the  filing  of 
this  report.  Not  later  than  thirty  days 
after  the  incident,  the  carrier  shall  file 
with  the  Chief,  Common  Carrier  Bureau, 
a  Final  Report  providing  all  available 
information  on  the  incident,  including 
any  information  not  contained  in  its 
Initial  Report  and  detailing  specifically 
the  root  cause  of  the  incident  and  listing 
and  evaluating  the  effectiveness  and 
application  in  the  immediate  case  of  any 
best  practices  or  industry  standards 
identified  by  the  Network  Reliability 
Council  to  eliminate  or  ameliorate 
incidents  of  the  reported  type. 

(e)  Any  local  exchange  or 
interexchange  common  carrier  or 
competitive  access  provider  that 
operates  transmission  or  switching 
facilities  and  provides  access  service  or 
interstate  or  international 
telecommunications  service,  that 
experiences  an  outage  on  any  facilities 
which  it  owns,  operates  or  leases  which 
potentially  affects  special  offices  and 
facilities  must  notify  the  Commission  if 
such  outage  continues  for  30  or  more 
minutes  regardless  of  the  number  of 
customers  affected.  Satellite  carriers  and 
cellular  carriers  are  e.xcmpt  from  this 
reporting  requirement.  Notification 
must  be  served  on  the  Commission's 
Monitoring  Watch  Officer,  on  duty  24 
hours  a  day  in  the  FCC  headquarters 
building  in  Washington,  DC,  or  on  a 
secondary  basis  it  may  be  served  on  the 
Commission's  Watch  Officer  on  duty  at 
the  FCC's  facility  at  Grand  Island. 
Nebraska.  The  notification  must  be  by 
facsimile  or  other  record  means 
delivered  within  120  minutes  of  the 
carrier's  first  knowledge  that  the  service 
outage  potentially  affects  a  special 
facility,  if  the  outage  continues  for  30  {>r 
more  minutes.  Notification  shall 
identify  a  contact  person  who  can 
provide  further  information,  the 
telephone  number  at  which  the  contact 
person  can  be  reached,  and  what 
information  is  known  at  the  time  about 
the  service  outage  including:  the  date 
and  estimated  time  (local  time  at  the 
location  of  the  outage)  of 
commencement  of  the  outage;  the 
geographic  area  affected;  the  estimated 
number  of  customers  affected;  the  types 
of  services  affected  (e.g.  911  emergency 
services,  major  airports);  the  duration  of 
the  outage,  i.e.  time  elapsed  bom  the 
estimated  commencement  of  the  outage 
until  restoration  of  full  service;  the 
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estimated  numl^  of  blocked  calls 
during  the  outage;  the  apj)arent  or 
knowD  cause  of  the  incident,  including 
the  name  and  tj^  of  equipment 
involved  and  thJB  specific  part  of  the 
network  aiTectea;  methods  used  to 
restore  service;  Ind  the  steps  taken  to 
prevent  recurreices  of  the  outage. 
Carriers  must  iiidicate.  when  specifying 
the  types  of  services  affected  by  any 
reportable  outage,  when  911  is  one  of 
those  services  vjhether  more  than  25% 
of  the  lines  to  aj»y  PSAP  were  disrupted 
and  there  was  n  a  automatic  rerouting  to 
an  alternate  ?SJ  iP.  The  report  shall  be 
captioned  Initial  Service  Disruption 
Report.  Lack  of  any  of  the  above 
information  shall  not  delay  the  filing  of 
this  report.  Not  iater  than  thirty  days 
after  the  outage,  the  carrier  shall  file 
with  the  Chief,  >)mmon  Carrier  Bureau, 
a  Final  Service  pisruption  Report 
providing  all  ev'bilable  information  on 
the  service  outage,  including  any 
information  noWcontained  in  its  Initial 
Service  EHsruptjon  Report  and  detailing 
specifically  the  root  cause  of  the  outage 
and  listing  and  evaluating  the 
effectiveness  an  d  application  in  the 
immediate  case  of  any  best  practices  or 
industry  standa  "ds  identified  by  the 
Network  Reliab  lity  Council  to  eliminate 
or  ameliorate  outages  of  the  reported 
type.  Under  thii  rule,  carriers  are  not 
required  to  report  outages  affecting 
nuclear  power  plants,  major  military 
installations  and  key  government 
facilities  to  the  Commission.  Report  at 
these  facilities  lirill  be  made  according 
to  the  follov«rina  procedures: 

(1)  When  theie  is  a  mission-affecting 
outage,  the  affected  facility  will  report 
the  outage  to  th0  National 
Communicatior  s  System  (NCS)  and  call 
the  service  pro\  ider  in  order  to 
determine  if  th<  outage  is  expected  to 
last  30  minutes,  If  the  outage  is  not 
expected  to,  an*  I  does  not,  last  30 
minutes,  it  will  not  be  reported  to  the 
FCC.  If  it  is  exp  xrted  to  last  30  minutes 
or  does  last  30  i  ainutes,  the  NCS,  on  the 
advice  of  the  af  ected  special  facility, 
will  either 

(i)  Forward  a  report  of  the  outage  to 
the  Commissioi  i,  supplying  the 
information  for  initial  reports  affecting 
special  facilitie:  i  specified  in  this  section 
of  the  Commiss  ion's  Rules; 

(ii)  Forward  e  report  of  the  outage  to 
the  Commissioi  i,  designating  the  outage 
as  one  affecting  "special  facilities,"  but 
reporting  it  at  a  level  of  detail  that 
precludes  ident  ification  of  the  particular 
facility  involve  1;  ot 

(iii)  Hold  the  report  at  the  NCS  due  to 
the  critical  nati  re  of  the  application. 

(2)  If  there  is  to  be  a  report  to  the 
Commission,  a  ivritten  or  oral  report 
will  be  given  b;  the  NCS  within  120 


minutes  of  an  outage  to  the 
Commission's  Monitoring  Watch 
Officer,  on  duty  24  hours  a  day  in  the 
FCC  headquarters  building  in 
Washington,  DC,  or  on  a  secondary  basis 
it  may  be  served  on  the  Conmiission's 
Watch  Officer  on  duty  at  the  FCC's 
facility  at  Grand  Island,  Nebraska.  If  the 
report  is  oral,  it  is  to  be  followed  by  a 
written  report  the  next  business  day. 
Those  carriers  whose  service  failures  are 
in  any  way  responsible  for  the  outage 
must  consult  with  NCS  upon  its  request 
for  information. 

(3)  If  there  is  to  be  a  report  to  the 
Commission,  the  service  provider  will 
provide  a  written  report  to  the  NCS, 
supplying  the  information  for  final 
reports  for  special  facilities  required  by 
this  section  of  the  Conunission's  rules. 
The  service  provider's  final  report  to  the 
NCS  will  be  filed  within  28  days  after 
the  outage,  allowing  the  NCS  to  then  file 
the  report  with  the  Commission  within 
30  days  after  the  outage.  If  the  outage  is 
reportable  as  described  in  paragraph 
(e)(2)  of  this  section,  and  the  NCS 
determines  that  the  final  report  can  be 
presented  to  the  Commission  without 
jeopardizing  matters  of  national  security 
or  emergency  preparedness,  the  NCS 
will  forward  the  report  as  provided  in 
either  paragraphs  (e)(l)(i)  or  (e)(l)(ii)  of 
this  section  to  the  Commission. 

(f)  If  an  outage  is  determined  to  have 
affected  a  91 1  facility  so  as  to  be 
reportable  as  a  special  facilities  outage, 
the  carrier  whose  duty  it  is  to  report  the 
outage  to  the  FCC  shall  as  soon  as 
possible  by  telephone  or  other 
electronic  means  notify  any  official  who 
has  been  designated  by  the  management 
of  the  affected  911  facility  as  the  official 
to  be  contacted  by  the  carrier  in  case  of 
a  telecommunications  outage  at  that 
facility.  The  carrier  shall  convey  all 
available  information  to  the  designated 
official  that  will  be  useful  to  the 
management  of  the  affected  facility  in 
mitigating  the  affects  of  the  outage  on 
callers  to  that  facility. 

(g)  In  the  case  of  LEC  end  offices, 
carriers  will  use  the  number  of  lines 
terminating  at  the  office  for  determining 
whether  the  criteria  for  reporting  an 
outage  has  been  reached.  In  the  case  of 
IXC  or  LEC  tandem  facilities,  carriers 
must,  if  technically  possible,  use  real- 
time blocked  calls  to  determine  whether 
criteria  for  reporting  an  outage  have 
been  reached.  Carriers  must  report  IXC 
and  LEC  tandem  outages  where  more 
than  150,000  calls  are  blocked  diuing  a 
period  of  30  or  more  minutes  for 
purposes  of  complying  with  the 
required  50.000  potentially  affected 
customers  threshold  and  must  report 
such  outages  where  more  than  90,000 
calls  are  blocked  diu-ing  a  period  of  30 


or  more  minutes  for  purposes  of 
complying  with  the  30,000  potentially 
affected  customers  threshold.  Carriers 
may  use  historical  data  to  estimate 
blocked  calls  when  required  real-time 
blocked  call  counts  are  not  possible. 
When  using  historical  data,  carriers 
must  report  incidents  where  more  than 
50,000  calls  are  blocked  during  a  period 
of  30  or  more  minutes  for  purposes  of 
complying  with  the  required  50,000 
potentially  affected  customers  threshold 
and  must  report  incidents  where  more 
than  30,000  calls  are  blocked  during  a 
period  of  30  or  more  minutes  for 
purposes  of  complying  v\rith  the  30,000 
potentially  affected  customers 
threshold. 

|FR  Doc.  94-19081  Filed  8-5-94;  8:45  am) 
BiLUNG  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

48  CFR  Chapter  12 

RIN  2105-AB54  and  RtN  2105-AB7S 

Revision  of  Department  of 
Transportation  Acquisition  Regulation 

AGENCY:  Department  of  Transportation. 
ACTION:  Final  rule. 

StJMMARY:  This  final  rule  contains 
revisions  to  the  Transportation 
Acquisition  Regulation  (TAR)  which 
was  published  in  the  February  1, 1994 
Federal  Register  (59  FR  4622)  as  a 
notice  of  proposed  rulemaking  (NPRM). 
The  revisions  address  public  comments 
that  were  received  as  a  result  of  the 
February  1, 1994.  NPRM.  On  December 
15, 1989,  a  NPRM  addressing  revisions 
to  the  TAR  was  also  published  in  the 
Federal  Register  (54  FR  51426).  The 
primary  purpose  of  that  rulemaking  was 
to  add  TAR  coverage  on  various  issues 
including  debarment,  suspension,  and 
protests  to  the  agency.  However,  the 
December  15, 1989.  NPRM  was  never 
finahzed.  This  final  rule  makes  the  1989 
proposed  rule  obsolete  since  changes 
proposed  in  it  are  either  incorporated 
in,  or  superseded  by,  this  final  rule. 
This  £Lnal  rule  embodies  a  major 
revision  of  the  TAR.  The  TAR  was 
rewritten  to:  eliminate  unnecessary 
coverage  (e.g.,  it  duplicated  the  Federal 
Acquisition  Regulation  (FAR)  or  other 
directives,  added  no  value):  provide 
coverage  vmtten  in  plain  English;  and 
retain  only  coverage  considered  suitable 
for  a  regulation.  These  efforts  create  a 
new  TAR  that  is  in  consonance  with  the' 
Reinventing  Government  initiatives  by 
creating  a  simpler,  more 
comprehensible,  and  less  burdensome 
regulation.  This  1994  edition  of  the  TAR 
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supersedes  the  1988  version.  The  TAR 
is  codified  in  Chapter  12  of  Title  48  of 
the  Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  October  1, 1994. 
FOR  FURnCR  INFORMATION  CONTACT: 
Elaine  Wheeler,  Office  of  Acquisition 
and  Grant  Management,  M-61.  400 
Seventh  Street  S.W.,  Washington.  DC 
20590:  (202)  366-4272. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  February  1, 1994,  the  TAR  was 
published  in  the  Federal  Register  (59 
FR  4623)  as  a  Notice  of  Proposed 
Rulemaking  (NPRM).  Comments  were 
solicited  from  interested  parties, 
including  the  public  and  other  Federal 
agencies.  The  NPRM  announced  the 
Department's  intent  to  revise  the  TAR  to 
streamline  processes,  remove  guidance 
applicable  to  the  Department's  internal 
operating  procedures,  and  eliminate 
unnecessary  regulatory  burdens.  The 
NPRM  contained  revised  TAR  coverage 
for  review  and  comment.  The  NPRM 
established  a  pubhc  comment  period 
which  closed  on  April  4, 1994. 

B.  Public  Comments 

Comments  were  received  from  one 
commenter.  All  comments  were 
considered  in  developing  the  final  rule. 
The  comments  received  and  the  actions 
taken  in  response  thereto  are 
summarized  below: 

Comment:  The  commenter  offered 
that  potential  problems  with  (TAR)  48 
CFR  1203.104-11,  Processing  Violations 
or  Possible  Violations,  could  be  reduced 
if  the  TAR  included  only  language 
necessary  to  implement  the  FAR.  The 
commenter  stated  that  the  proposed 
(TAR)  48  CFR  1203.104(a)(1)  and  (2) 
should  be  revised  to  state:  "The 
individual  designated  to  review 
contracting  officer  determinations  is  the 
COCO."  The  commenter  also  indicated 
that  (TAR)  48  CFR  1203.104-l-i{a)(l). 
(2)  and  (3),  should  state:  "the  duties  in 
these  sections  may  not  be  further 
delegated  by  the  HCA." 

Response:  The  first  comment 
regarding  Chief  of  the  Contracting  Office 
(COCO)  review  of  contracting  officer 
determination  was  adopted.  The  second 
comment  regarding  no  further 
delegation  by  the  Head  of  the 
Contracting  Activity  (HCA)  was  not 
accepted.  We  dp  not  agree  that  the 
duties  of  the  HCA  may  not  be  delegated. 
(FAR)  48  CFR  3.104-11  establishes  the 
rule  with  respect  to  HCA  designees.  The 
HCA  function  can  be  delegated  to  an 
individual  at  least  one  organizational 
level  above  the  contracting  officer  and 
must  be  of  Flag  Officer  or  SES  rank-. 


Comment:  The  commenter 
recommended  that  (TAR)  48  CFR 
1203.204,  Treatment  of  Violations,  be 
expanded  to:  (1)  identify  the  DOT 
decisionmaker;  (2)  provide  safeguards  to 
ensure  that  the  decisionmaker  is  not 
personally  and  substantially  involved  in 
the  underlying  procurement  action:  and 
(3)  identify  the  steps  to  be  taken  to 
harmonize  the  contractor's  rights  under 
(FAR)  48  CFR  3.204  and  the  actions 
required  by  the  Procurement  Integrity 
Act  if  the  alleged  violation  occurs 
during  the  conduct  of  a  procurement. 

Response:  The  comment  was  adopted. 
See  the  revisions  to  (TAR)  48  CFR 
1203.204. 

Comment:  The  commenter 
recommended  that  (TAR)  48  CFR 
1209.507  be  changed  to  make  the  use  of 
(TAR)  48  CFR  1252.209-70,  Disclosure 
of  Conflicts  of  Interest,  clause 
discretionary. 

Response:  We  agree.  (TAR)  48  CFR 
1209.507  has  been  modified  to  state  that 
the  contracting  officer  "may"  use  the 
clause  at  (TAR)  48  CFR  1252.209-70. 
when  appHcable. 

Comment:  The  commenter  supported 
the  NPRM's  contained  in  (TAR)  48  CFR 
1215.804-6,  Submission  of  data,  to 
prohibit  contracting  officers  from 
requiring  contractors  to  certify 
submitted  data  when  partial  or  limited 
data  is  obtained  for  cost  realism  or  price 
analysis  purposes. 

Response:  The  support  for  this  change 
is  appreciated.  No  change  in  the 
proposed  TAR  chapter  12  is  required. 

Comment:  The  commenter 
recommended  that  at  (TAR)  48  CFR 
1217.7100,  Policy,  the  comma  at  the  end 
of  the  tenth  line  be  deleted  and  the 
remainder  of  the  sentence  changed  to 
read:  "at  no  cost  to  the  Federal 
Government,  in  exchange  for  sharing 
direct  enercv  cost  savings"  to  more 
accurately  reflect  42  U.S.C.  8287(a)(1). 

Response:  ihe  comment  was  adopted 
with  slight  modification  to  the  proposed 
wording. 

Comment:  The  commenter 
recommended  that  purs'iaut  to  (TAR)  48 
CFR  1219.1006,  DOT  maintain  records 
of  the  number  and  total  dollar  amount 
of  architectural  and  engineering  (A&E) 
ser\'ices  contracts  being  set-aside  for 
emerging  small  businesses  to  see  the 
effect  on  other"  small  businesses  in  the 
A&E  services  industry. 

Response:  We  agree  in  principle. 
Section  712(b)(2)  of  the  Business 
Opportunity  Development  Reform  Act 
of  1988  requires  the  Administrator  of 
the  Office  of  Federal  Procurement 
Pohcy  (OFPP)  to  adjust  the  monetary 
threshold  for  contracts  reser\'ed 
exclusively  for  emerging  small 
businesses  when  the  participation  goal 


of  15%  has  not  been  attained  in  a 
Designated  Industry  Group  (DIG).  Under 
(FAR)  48  CFR  19.l605{a)(3).  A&E 
services  is  a  DIG.  To  comply  with  the 
Act,  OFPP  monitors  small  business 
participation  through  the  Federal 
Procurement  Data  System  (FPDS),  The 
same  data  requested  by  the  commenter 
is  captured  by  and  provided  to  the  FPDS 
through  the  DOT  Contract  Information 
System. 

Comment:  The  commenter  commends 
DOT  for  placing  focus  on  the 
qualifications  and  capability  of  design 
professional  firms  in  the  evaluation 
process  pursuant  to  Section  1236.602-1. 
but  questions  an  evaluation  whereby 
individual  contractors  are  judged  based 
on  their  hiring  performance  compared 
against  a  locality's  minority  population. 

Response:  The  comment  was  adopted. 
The  reference  to  the  percentage  of 
minorities  in  the  locality  has  t>een 
removed,  and  the  selection  criteria  at 
(TAR)  48  CFR  1236.602-l(c)  have  been 
combined  and  clarified  to  give 
flexibility  to  the  evaluators  and  permit 
them  to  rely  upon  available  data. 

Comment:  The  commenter  believes 
that  (TAR)  48  CFR  1252.209-70, 
Disclosure  of  Conflicts  of  Interest,  is  too 
broad  and  narrow  and  imposes 
sweeping  disclosure  requirements.  The 
commenter  recommends  that  EXDT 
contracting  officers  be  required  to 
narrow  the  data  request  to  the  maximum 
extent  practicable  by  defining  in  the 
solicitation  the  tj'pes  of  effort  DOT 
considers  to  be  related  to  the  work 
under  the  solicitation. 

Response:  We  disagree.  DOT  is  a 
regulatory  agency  as  well  as  an  agency 
that  provides  financial  assistance  and 
lets  contracts.  The  DOT  clause  is 
designed  to  identify  conflicts  that  may 
be  of  a  regulatory  natiu^  that  could 
potentially  apply  in  a  procurement 
setting.  In  many  cases,  a  contracting 
officer  may  not  be  aware  of  potential 
conflicts  of  interest,  they  may  exist  with 
a  potential  contractor  due  to  a 
regulatory  relationship  they  may  have 
with  the  agency.  The  clause  is  designed 
to  identify  any  and  all  relationships  that 
might  present  a  conflict. 

Comment:  The  commenter 
recommends  that  (TAR)  48  CFR 
1252.216-72(a)  should  be  clarified  to 
make  clear  that  performance  evaluations 
are  to  be  within  the  judgment  of  the 
Government  provided  they  are  in 
accordance  with  criteria  stated  in  the 
contract. 

Response:  This  recommendation  was 
accepted  and  (TAR)  48  CFR  1252.216- 
72(a)  has  been  changed  to  address  this 
clarification. 

Comment:  The  commenter 
recommended  deleting  the  sentence: 
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"Nothing  cor  tained  in  the  contract  shall 
be  construed  as  creating  any  contractual 
relationship  between  any  subcontractor 
and  the  Gove  mment .  .  ."  from  (TAR) 
48  CFR  1252,217-74.  Subcontracts, 
because  in  ce  rtain  circxunstances  there 
can  be  a  cont  ractual  relationship 
between  a  su  )contractor  and  the 
Government. 

Response: '  The  comment  was  not 
adopted  beca  use  the  clause  serves  to 
clarify  rather  than  leave  unclear  the 
Government'  >  intent  that  there  not  be 
privity  of  cor  tract  between  the 
Government  md  a  subcontractor. 

Comment:  The  commenter 
recommende|l  that  (TAR)  48  CFR 
1252.217-76  Liability  and  Insurance, 
and  (TAR)  4£  CFR  1252.217-81, 
Guarantee,  b  i  amended  in  order  that 
both  shipyards  and  the  Government 
may  know  exactly  what  insurance 
coverage  is  needed  on  ship  repair 
contracts  ana  what  risks  each  party 
agrees  to  assume. 

Response:  iThe  specific  revisions  the 
commenter  nscommended  were  not 
adopted  because  we  do  not  believe  the 
commenter's  interpretation  is  accurate. 
However,  we  do  beheve  that  the  clauses 
could  be  revised.  Further  clarifications 
will  be  accomplished  in  the  next 
revision  to  (1  AR)  48  CFR  chapter  12. 

Comment:  The  commenter 
recommends  d  that  (TAR)  48  CFR 
1252.217-81  Guarantee,  be  amended  to 
reflect  a  stan  lard  60-day  guarantee 
period  to  be  i  :onsistent  with  (TAR)  48 
CFR  1217.70  )0(c)(2). 

The  comment  was  adopted. 
The  commenter  proposed 


Response: 
Comment: 


several  techr  ical  corrections. 
Response:  Ml  the  technical 
corrections  v  ere  adopted  except  the 
recommende  d  change  (TAR)  48  CFR 
1252.217-81  The  reference  in  this 
clause  shouli  1  be  to  (TAR)  48  CFR 


1217.7000  (c 


necessary  in 
the  followin] 
which  are 

(TAR)  48 
Acquisition 
48  CFR  1201 
the  Paperwork 
revised  to  re 
April  30, 
information 
chapter  12, 
0517. 

(TAR)  48 
Procedures 
to  require 
recommen 
the  submissilDn 


19<7 


idid 


rather  than  (e). 


C  Additiona  i  Changes 

After  publ  cation  of  the  NPRM, 
further  chan;  ,es  to  the  TAR  were 

luding  various  edits  and 
clarifications  or  updates 
si^marized  by  part: 
^  1201.  Federal 
Regulations  System.  (TAR) 
105,  OMB  Approval  Under 

Reduction  Act,  was 
lect  the  expiration  date  of 
for  the  collection  of  the 
inder  (TAR)  48  CFR 
( 1MB  Control  Number  2105- 


CFR 


1209.406-3, 
Tiis  section  was  modified 
of  a 
notice  of  debarment  vice 
of  a  proposed  debarment 


su  imission  < 


notice  to  the  senior  procurement 
executive  for  action. 

(TAR)  48  CFR  1209.407-3, 
Procedures.  This  section  was  modified 
to  require  submission  of  a 
recommended  suspension  notice  vice 
the  submission  of  a  proposed 
suspension  noUce  to  the  senior 
procurement  executive  for  action. 

(TAR)  48  CFR  1223.7000.  Contract 
clauses.  To  assist  the  contracting  officer 
in  determining  risks  under  (TAR)  48 
CFR  1252.223-72.  a  second  sentence 
was  added  to  paragraph  (b)  to  indicate 
where  copies  of  the  referenced  National 
Highway  Traffic  Safety  Administration 
publications  can  be  obtained. 

(TAR)  48  CFR  1252.223-72,    . 
Protection  of  human  subjects.  This 
clause  has  been  corrected  to  reflect  the 
applicabihty  of  the  clause  to  all 
contracts  under  which  human  test 
subjects  will  be  utilized,  as  prescribed 
in  (TAR)  48  CFR  1223.7000(b). 

(TAR)  48  CFR  1253,  Forms.  Each  DOT 
form  was  modified  to  change  its 
expiration  date  to  April  30, 1997,  in 
consonance  with  the  expiration  date  of 
OMB  Control  Number  2105-0517  for  the 
collection  of  information  imder  (TAR) 
48  CFR  chapter  12. 

The  Department  is  also  terminating  an 
earlier  rulemaking  concerning  the  TAR. 
On  December  15, 1989  {54  FR  51426), 
the  Department  published  a  NPRM  to . 
add  TAR  coverage  on  various  issues 
including  debarment,  suspension,  and 
protests  to  the  agency.  Comments  were 
received  but  the  rule  was  never 
finalized.  This  final  rule  makes  the  1989 
rule  obsolete  since  changes  proposed  in 
it  are  either  incorporated  in,  or 
superseded  by,  this  final  rule. 

D.  Regulatory  Analyses  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  or 
under  the  Departments  Regulatory 
Pohcies  and  Procedures.  The 
Department  does  not  believe  that  there 
would  be  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment.  This  rule 
v.rill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  basic  policies 
remain  unchanged.  Therefore,  this  rule 
does  not  require  a  regulatdry  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

E.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  applies  because  the  final  rule 
contains  information  collection 
requirements  which  require  OMB 
approval  under  44  U.S.C.  3501,  et  seq. 
OMB  has  granted  approval  for  a  3-year 


period  ending  April  30, 1997,  under 
OMB  Control  Number  2105-0517. 

List  of  Subjects  in  48  CFR  Chapter  12 

Government  procurement. 

This  final  rule  is  issued  bv  delegated 
authority  under  49  CFR  1.59(q).  This 
authority  has  been  redelegated  to  the 
Senior  Procurement  Executive.  Issued 
this  29th  day  of  July  1994,  at 
Washington,  DC. 
Linda  M.  Higgins, 
Director  of  Acquisition  and  Grant 
Management. 

Adoption  of  Amendments 

Title  48  of  the  Code  of  Federal 
Regulations,  chapter  12,  is  revised  to 
read  as  follows: 

PART  1201— FEDERAL  ACQUISUiOM 
REGULATION  SYSTEM 

Subpart  1201.1— Purpose,  Authority, 
Issuance 

1201.101  Purpose. 

1201.102  Authority. 

1201.103  Applicability. 

1201.104  Issuance. 

1 201 .104-1     Publication  and  code 

arrangement. 
1201.104-2    Arrangement  of  regulations. 
1201.104-3    Copies. 

1201.105  OMB  Approval  Under  the 
Paperwork  Reduction  Act. 

Subpart  1201.2— Administration 

1201.201     Maintenance  of  the  FAR. 
1201.201-1     The  two  councils. 

Subpart  1201.3— Agency  Acquisition 
Regulations 

1201.301     Policy. 

-1201.301-70    Amendment  (TAR)  48  CFR 

chapter  12. 
1201.301-71     Effective  date. 
1201.301-^72    TAC  or  TN  numbering. 
1 201 .  304    Agency  control  and  compliance 
procedures. 

Subpart  1 201 .470 — Deviations  From  the 
FAR  and  (TAR) 

1201.403  Individual  deviations. 

1201.404  Class  deviations. 

Subpart  1201.6 — Contracting  Authority  and 
Responsibilities 

1 201 .602-3    Ratification  of  unauthorized 

commitments. 
1201.603-1    General. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1201.1— Purpose,  Authority, 
Issuance 

1201.101    Purpose. 

The  Department  of  Transportation 
Acquisition  Regulation  (TAR) 
establishes  uniform  acquisition  policies 
and  procedures,  which  implement  and 
supplement  the  Federal  Acquisition 
Regulation  (FAR). 
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1201.102  Authority; 

The  Secretary  of  Transportation  has 
delegated  the  authority  to  issue 
Department  of  Transportation  (DOT) 
procurement  regulations  (i.e.,  the  TAR) 
to  the  Assistant  Secretary  for 
Administration  who  has  redelegated 
this  authority  to  the  Senior  Procurement 
Executive  (SPE). 

1201.103  Applicabltity. 

(a)  Statute,  the  FAR,  and  (TAR)  48 
CFRTchapter  12  apply  to  all  acquisitions 
within  the  Department  unless  otherwise 
excluded  by  statute,  the  FAR  or  (TAR) 
48  CFR  chapter  12. 

(b)  The  following  order  of  precedence 
applies  to  resolve  any  acquisition 
regulation  or  procedural  inconsistency 
found  within  (TAR)  48  CFR  chapter  12 
or  the  Transportation  Acquisition 
Manual  (TAM): 

.  (1)  Statute; 

(2)  FAR  or  other  applicable 
-  regulation; 

(3)  TAR;  • 

(4)  DOT  Orders;  and 

(5)  TAM. 

(c)  The  Maritime  Administration  may 
depart  from  the  requirements  of  the  FAR 
and  (TAR)  48  CFR  chapter  12  as 
authorized  by  40  U.S.C.  §  474(16),  but 
shall  adhere  to  those  regulations  to  the 
maximum  extent  practicable, 
^jcceptions  from  the  requirements  of  the 
FAR  and/or  TAR  shall  be  documented 
according  to  Maritime  Administration 
procedures  or  in  each  contract  file,  as 
appropriate. 

1201.104  Issuance. 

1 201 . 1 04-1    Publlcatton  and  code 
arrangement 

(a)  The  TAR  is  published  in:  (1)  The 
Federal  Register.  (2)  cumulated  form  in 
the  CFR;  and  (3)  separate  loose-leaf 
form. 

(b)  The  TAR  is  issued  as  chapter  12 
ofTitle48oftheCFR. 

1 201 . 1 04-2    Arrangement  of  regulations. 

(a)  General.  The  TAR,  which 
encompasses  both  Departmentwide  and 
operating  administration-imique 
guidance  (see  (TAR)  48  CFR  1201.3). 
conforms  with  the  arrangement  and 
numbering  system  prescribed  by  (FAR) 
48  CFR  1.104.  Guidance  which  is 
unique  to  an  operating  administration 
contains  the  operating  administration 
acronym  directly  preceding  the  cite/ 
page  number.  The  following  acronyms 
apply  when  regulatory  coverage  is 
written: 

FAA — Federal  Aviation  Administration 
FHWA — Federal  Highway 

Administration 
FRA — Federal  Railroad  Administration 


FT  A — Federal  Transit  Administration 
MARAD — Maritime  Administration 
NHTSA— National  Highway  Traffic 

Safety  Administration 
OST— Office  of  the  Secretary 
RSPA — Research  and  Special  Programs 

Administration 
SLSDC — Saint  Lawrence  Seaway 

Development  Corporation 
USCG— United  States  Coast  Guard 

(b)  Numbering — (1)  Departmentwide 
guidance. 

(i)  The  numbering  illustrations  at 
(FAR)  48  CFR  1.104-2(b)  apply  to  the 
TAR. 

(ii)  Coverage  within  (TAR)  48  CFR 
chapter  12  is  identified  by  the  prefix 
•"12"  followed  by  the  complete  FAR  cite 
which  may  be  down  to  the 
subparagraph  level  (e.g..  (TAR)  48  CFR 
1201.201-1). 

(iii)  Coverage  in  this  chapter  12  that 
supplements  the  FAR  will  use  part, 
subpart,  section  and  subsection 
numbers  ending  in  "70"  through  "89". 
A  series  of  numbers  beginning  with 
"70"  is  used  for  provisions  and  clauses 
(e.g.,  (TAR)  48  CFR  1201.301-70). 

(iv)  Coverage  in  (TAR)  48  CFR  chapter 
12,  other  than  that  identified  with  a 
"70"  or  higher  number,  that  implements 
the  FAR  uses  the  identical  number 
sequence  and  caption  of  the  FAR 
segment  being  implemented  which  may 
be  down  to  the  subparagraph  level. 
Subparagraph  numbers/letters  may  not 
be  shown  as  sequential,  but  may  be 
shown  by  the  specific  paragraph/ 
subparagraph  implemented  from  the 
FAR  (e.g.,  (TAR)  48  CFR  1201.201-1 
contains  subparagraphs  (b)  and  (d) 
because  only  these  subparagraphs, 
correlating  to  FAR,  are  being 
supplemented  by  (TAR)  48  CFR  chapter 
12). 

(2)  Operating  administration-unique 
guidance.  Supplementar>'  material  for 
which  there  is  no  counterpart  in  the 
FAR  or  TAR  shall  be  identified  using 
chapter,  part,  subpart,  section,  or 
subsection  numbers  of  "90"  and  up 
(e.g.,  the  U.S.  Coast  Guard's  acronym  is 
"USCG";  a  USCG-unique  clause 
pertaining  to  "Inspection  and/or 
Acceptance"  would  be  designated 
"USCG  1252.246-90"). 

(c)  References  and  citations.  (TAR)  48 
CFR  chapter  12  may  be  referred  to  as  the 
Dt>partment  of  Transportation 
Acquisition  Regulation  or  the  TAR. 
Cross  references  to  the  FAR  in  (TAR)  48 
CFR  chapter  12  will  be  cited  by  "FAR" 
followed  by  the  FAR  numbered  cite,  and 
cross  reference  to  the  TAM  in  (TAR)  48 
CFR  chapter  12  will  be  cited  by  "TAM" 
followed  by  the  TAM  numbered  cite. 
References  to  specific  cites  within 
(TAR)  48  CFR  chapter  12  will  be  by  the 
numbered  cite  only. 


1201.104-3    Copies. 

Copies  of  the  TAR  in  Federal 
Register,  loose-leaf,  and  CFR  form  may 
be  purchased  from  the  Superintendent 
of  Documents,  Government  Printing 
Office,  Washington.  DC.  20402. 

1201.105    OMB  Approval  Under  the 
Paperwork  Reduction  Act 

(a)  Data  collection  by  regulation.  The 
information  collection  and 
recordkeeping  requirements  contained 
in  (TAR)  48  CFR  chapter  12  have  been 
approved  bv  the  Office  of  Management 
and  Budget' (OMB).  The  OMB  ConUt)l 
Number  for  the  collection  of  the 
information  under  48  CFR  chapter  12  is 
2105-0517  which  expires  on  April  30, 
1997. 

(b)  Data  collection  under  proposed 
contracts.  Under  the  regulations 
implementing  the  requirements  of  the 
Paperwork  Reduction  Act  (5  CFR  part 
1320).  OMB  must  approve,  prior  to 
obligation  of  funds,  proposed  contracts 
which  require  the  collection  of 
information  from  ten  or  more  non- 
Federal  persons  or  entities.  Solicitations 
containing  this  type  of  information 
collection  may  be  released  prior  to  OMB 
approval  provided: 

(1)  A  statement  is  included  in  the 
solicitation  to  the  effect  that  contract 
award  will  not  be  made  until  OMB 
approval  of  the  information  collection 
requirements  of  the  proposed  contract 
has  been  obtained;  and 

(2)  Enough  time  is  permitted  to  allow 
receipt  of  OMB  approval  prior  to 
contract  award. 

Subpart  1201.2— Administration 
1201.201    Maintenance  of  the  FAR. 

1201.201-1    The  two  councils. 

(b)  The  SPE  is  r(«ponsible  for 
providing  a  DOT  represt;ntative  to  the 
Civilian  Agency  Acquisition  Council. 

(d)  The  Office  of  Acquisition  and 
Grant  Management  is  responsible  for 
Departmentwide  review  and 
coordination  of  cases  containing; 
proposed  FAR  revisions,  as  ne(  essary, 
approval  of  DOT-generated  cast«.  and 
submission  of  cases  to  the  Civilian 
Agency  Acquisition  Council.  • 

Subpart  1201.3— Agency  Acquisition 
Regulations 

1201.301    Policy. 

(a)  (1)  Acquisition  regulations — (i) 
Departmentwide  acquisition 
regulations.  The  autboritv  of  the  agency 
head  imder  (FAR)  48  CFR  1.301(a)(1)  is 
delegated  to  the  Assistant  Secretary  for 
Administration. 

(ii)  Operating  administration 
acquisition  regulations.  Operating 
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vertical  bar  next  to  the  coverage 
indicates  that  a  change  has  been  made. 
(2)  TAR  Notice  (TN).  (i)  TNs  shall  be 
issued  when  interim  guidance  is 
necessary  and  as  oi^en  as  may  be 
necessary,  under  any  of  the  following 
circumstances: 

(A)  To  promulgate,  as  rapidly  as 
possible,  selected  material  in  a  general 
or  narrative  manner,  in  advance  of  a 
TAC  issuance; 

(B)  To  disseminate  other  acquisition 
related  information;  or 

(C)  To  issue  guidance  which  is 
expected  to  be  effective  for  a  period  of 
1  year  or  less. 

(ii)  Each  TN  will  terminate  upon  its 
specified  expiration  date. 

1201.301-71    Effective  date. 

Unless  otherwise  stated,  the  following 
applies — 

(a)  Statements  in  TACs  or  TNs  to  the 
effect  that  the  material  therein  is 
"effective  upon  receipt,"  "upon  a 
specified  date,"  or  that  changes  set  forth 
in  the  document  are  "to  be  used  upon 
receipt,"  mean  that  any  new  or  revised 
provisions,  clauses,  procedures,  of 
forms  must  be  included  in  solicitations, 
contracts  or  modifications  issued 
thereafter;  and 

(b)  Unless  expressly  directed  by 
statute  or  regulation,  if  solicitations  are 
already  in  process  or  negotiations 
complete  when  the  TAC  or  TN  is 
received,  the  new  information  (e.g., 
forms  and  clauses)  need  not  be  included 
if  it  is  determined  by  the  chief  of  the  - 
contracting  office  that  its  inclusion 
would  not  be  in  the  best  interest  of  the 
Government. 

1201.301-72    TAC  or  TN  numbering. 

TACs  and  TNs  will  be  numbered 
consecutively  on  a  fiscal  year  basis 
beginning  with  number  "01"  prefixed 
by  the  last  two  digits  of  the  fiscal  year 
(e.g.,  TNs  94-01  and  94-02  indicate  the 
first  two  TNs  issued  in  fiscal  year  1994). 

1 201 .304    Agency  control  and  compliance 
procedures. 

(a)  DOT  shall  control  the  proliferation 
of  acquisition  regulations  by  the  TAR 
Council  System.  (TAR)  48  CFR  chapter 
12  and  any  revisions  thereto  (except  for 
paragraph  (b)  of  this  section  will  be 
prepared  and  issued  through  the  TAR 
Council  System.  The  members  of  the 
TAR  Council  .System  shall  represent 
their  operating  administration's 
viewpoints  along  with  Departmentwide 
considerations  and  be  selected  for  their 
superior  expertise  and  acquisition 
knowledge.  Further  coordination  (e.g.. 
Offices  of  the  Inspector  General  and 
General  Counsel)  beyond  the  TAR 
Council  System  may  be  recommended 


by  the  TAR  Council  to  the  SPE  as 
deemed  appropriate. 

(b)  Operating  administration-unique 
regulations  will  not  be  processed 
tlirough  the  TAR  Council  System,  but 
shall  be  reviewed  by  operating 
administration  legal  counsel  and 
submitted  to  M-60  for  review  and 
approval.  (See  (TAR)  48  CFR  1252.101 
for  additional  instructions  pertaining  to 
provisions  and  clauses.) 

Subpart  1201.470— Deviations  From 
the  FAR  and  TAR 

1.403  Individual  deviations. 

Individual  deviations  fi'om  the  FAR 
and  (TAR)  48  CFR  chapter  12  may  be 
granted  in  writing  by  the  Head  of  the 
Contracting  Activity  within  the 
operating  administration. 

1.404  Class  deviations. 

Class  deviations  from  the  FAR  and 
(TAR)  48  CFR  chapter  12  may  be 
granted  in  writing  by  the  Senior 
Procurement  Executive  unless  (FAR)  48 
CFR  1 .405(e)  is  applicable. 

Subpart  1201.6 — Contracting  Authority 
and  Responsibilities 

1201.602-3    Ratification  of  unauthorized 
commitments. 

(b)  Policy.  It  is  the  policy  of  DOT  that 
all  procurements  are  to  be  made  only  by 
Government  officials  having  authority  to 
make  such  acquisitions.  Procurements 
made  by  other  than  authorized 
personnel  are  contrary  to  Departmental 
pohcy  and  may  be  considered  matters  of 
serious  misconduct  on  the  part  of  the 
employee  making  an  unauthorized 
commitment.  Consideration  will  be 
given  to  initiating  disciplinary  action 
against  an  employee  who  makes  an 
unauthorized  commitment. 

1201.603-1    General. 

Each  DOT  operating  administration  is 
responsible  for  appointing  its 
contrading  officers. 

PART  1202— DEFINITIONS  OF  WORDS 
AND  TERMS 

Authority:  5  V.S.C.  301;  41  U.S.C  418(b): 
48  CFR  3.1. 

Subpart  1202.1— Definitions 

1202.1    Definitions. 

(a)  Agency.  Federal  agency,  or 
Executive  agency  means  the  Department 
of  Transportation. 

(b)  Chief  of  the  contracting  office 
/COCOy  means  the  individual(s) 
responsible  for  managing  the 
contracting  office(s)  within  an  operating 
administration. 
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(r.)  Contracting  activity  includes  all 
tlic  contracting  offices  within  an 
operating  administration  and  is  the 
same  as  the  term  "procuring  activity." 

(d)  Confracfyngo//jcer  means  an 
individual  authorized  by  virtue  of  his/ 
her  position  or  by  appointment  to 
perform  the  functions  assigned  by  the 
Federal  Acquisition  Regulation  and  the 
Transportation  Acquisition  Regulation. 

(e)  Department  of  Transportation 
(DOT)  means  all  of  the  operating 
administrations  included  within  the 
Department  of  Transportation. 

(f)  Head  of  the  agency  or  agency  head 
means  the  Secretary  ofTransportation. 

(g)  Head  of  the  contracting  activity 
(HCAl  means  the  individual  responsible 
for  managing  the  contracting  offices 
within  an  operating  administration  who 
is  a  member  of  the  Senior  Executive 
Service  or  a  flag  officer. 

[h]  Head  of  the  operating 
administration  (HOA)  means  the 
individual  appointed  by  the  Presiduiit  to 
manage  the  operating  administration. 
(For  acquisition  related  matters,  the 
Assistant  Secretary  for  .\dministratioii 
is  the  HOA  for  the  Office  of  the 
Secretary  (OST)). 

(i)  Operating  administration  (OA) 
means  the  following  components  of 
DOT: 

(1)  Ftideral  Aviation  Administration 
(FAA); 

(2)  Federal  Highway  Administration 
(FHWA): 

(3)  Federal  Railroad  Administration 
(FRA): 

(4)  Federal  Transit  Administration 
(fTA); 

(5)  Maritime  Administration 
(MARAD); 

(6)  National  Highway  Traffic  Safotv 
Administration  (NHTSA);  • 

(7)  Office  of  the  Secretary  (OST>; 

(8)  Research  and  Special  F'rogranis 
Administration  (RSPA); 

(9)  Saint  Lawrence  St;avvi:y 
Development  Corporation  (SLSDC);  and 

(10)  United  States  Cloast  Guard 
(USCG). 

(j)  Senior  Procurement  Executive 
(SPE)  means  the  Director  of  the  Office 
of. Acquisition  and  Grant  Management 
(M-60). 

PART  1203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  1203.1— Safeguards 

1203.101-3     Agency  regulations. 
1203.104-11     Proces.sing  violatio?i>  or 
..possible  violations. 

Subpart  1203.2— Contractor  Gratuities  to 
Government  Personnel 

1203.203    Reporting  susfmctcti  riolatioiisot 

the  Gratuities  clause. 
1203  204    Tn-atment  of  viohitit.ii.s. 


Subpart  1203.3— Reports  of  Suspected 
Antitrust  Violations 

1203.301     General. 

Subpart  1203.4 — Contingent  Fees 

1203.409    Misrepresentations  or  violations 
of  the  Covenant  Against  Contingent  Fees. 

Subpart  1203.5— Other  Improper  Business 
Practices 

1203.502    Suin  ontracfor  kicktwc  ks. 
1203.502-2    General. 

Subpart  1203.8— Limitation  on  the 
Payment  of  Funds  to  Influence  Federal 
Transactions 

1201.8Uf>     ['recessing  suspected  violations 
Authority:  =,  U.S.C.  301;  41  U.S.C.  41B(h), 
48  CFR  3.1. 

Subpart  1203.1 — Safeguards 

1 203.1 01  -3    Agency  regulations. 

(b)  5  CFR  part  2635.  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch,  supersedes  the  DO! 
regulation  at  49  CFR  part  99. 

1203.104-11     Processing  violations  or 
possible  violations. 

(a)  The  COCO  is  the  reviewing  official 
for  processing  violations. 

(1)  When  the  contracting  officer 
receives  information  of  a  violation  or 
possible  violation,  and  concludes  that 
the  reported  violation  or  possible 
violation  of  the  statutory  prohibitions 
has  no  impact  on  the  pending 
procurement,  the  contracting  officer 
shall  forward  the  information  required 
by  (FAR)  48  CFR  3.104-1  l(a)(1 )  to  the 
COCO  fur  concurrence  with  tbe 
contracting  officer's  conclusion.  If  the 
C(XX)  concurs  with  the  conclusion,  the 
contracting  officer  shall  procet^d  with 
the  award,  and  the  COCO  shall  submit 
the  information  and  conclusion  to  the 
HCA. 

(2)  When  the  CCXIO  does  not  concur 
with  the  conclusion  of  the  contracting 
officer,  the  COCO  shall  ad\  ise  the 
contracting  officer  to  withhold  award, 
and  the  COCO  shall  promptly  forward 
the  information  and  docuinentation  to 
the  HCA. 

(3j  When  the  contracting  officer 
dt-lormines  that  the  information 
c(mct:rning  a  violation  or  possible 
violation  will  impact  the  pending 
procurement,  the  contracting  officer 
shall  promptly  forward  the  itiformalioii 
and  documentation  to  the  IK'.A. 

(b)  The  HCA  shall  review  the 
information  transmitted  in  accordant; 
with  subparagraph  (a)(1)  through  (a)(.3| 
of  this  section  and  take  appropriate 
action,  as  required  by  (FAR)  48  CFR 
3.104-ll(b). 

(c)  If  the  HCA  believers  that  a  violation 
has  iii:f;iirnul  ,nn\  the  infiirmntion 


should  l)e  disclosed  to  a  <  riminal 
investigative  agency  (e  g.  the 
Department  of  justice)  or  that  there  may 
be  a  possible  violation,  and  an 
investigation  should  be  conducted,  the 
HCA  shall  obtain  guidance  from  iiigal 
counsel  and  the  OIG  prior  to  taking  any 
action.  If  the  HCA,  pursuant  to  (FAR)  4« 
CFR  3.104-n(f).  determines  that  award 
is  justified  by  u.-^ent  and  compelling 
circumstances,  or  is  otherwise.in  the 
interests  of  the  Government,  a 
memorandum  of  the  fac  ts  and 
circ;umstances  shall  be  signed  by  the 
HCA  and  placed  in  the  contract  file. 

Subpart  1203.2— Contractor  Gratuities 
to  Government  Personnel 

1203.203  Reporting  suspected  violations 
of  the  Gratuities  clause. 

(a)  Suspected  virilations  of  the 
Gratuities  clause  shall  be  n-purted  to  the 
contracting  officer  responsible  ff)r  the 
acquisition  (nr  the  CCXX)  if  the 
contracting  officer  is  suspected  of  the 
violation).  The  contracting  officer  (or 
COCO)  shall  obtain  from  the  person 
reporting  the  violation,  and  any 
witnesses  to  the  violation,  the  folliuvitii; 
information: 

(1)  The  date,  time,  and  place  of  the 
suspected  violation; 

(2)  The  name  and  title  (if  kiuiwnl  of 
the  individual(s)  involved  in  the 
violation;  and 

(3)  The  details  of  the  vitdatiou  (e.g.. 
the  gratuity  offered  or  intended)  to 
obtain  a  contract  or  favorable  treatment 
under  a  contract. 

(b)  The  person  reporting  the  violatinn 
and  witnesses  (if  any)  should  be 
requested  to  sign  and  date  the 
information  certifying  that  the 
information  furnished  is  true  and 
correct. 

(c)  The  COCO  shall  report  suspected 
violations  to  the  Office  of  the  Inspector 
General  (OIG)  (J-1),  400  7th  Street.  S.VV  . 
Washington.  DC.  20590,  with  a  copy  tn 
General  Counsel  (C-1)  and  the  OA's 
Chief  Counsel. 

1203.204  Treatment  of  violaticns. 

(a)  The  authority  of  the  agenc\  head 
established  in  (FAR)  4B  CiFR  3.i04(a),  to 
determine  whether  a  gratuities  clause 
violation  has  occurred,  has  been 
delegated  to  die  HCA.  If  the  decistu:i  " 
maker  pursuant  to  this  delegation  has 
been  personally  and  substantially 
iiiv<i!vt;d  in  the  procuretiient.  the  advice 
of  Government  k^al  counsel  should  Ix; 
sought  to  determine  whether  an 
.liternate  decision  maker  should  U- 
dcrsignated. 

(b)  The  CCX^O  shall  ensure  that  the 
hearing  procedures  required  by  FAR 
3.204  are  afforded  to  the  <:iintra(:tor. 
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CFR3.1 
consult  wi 
regarding 
processing 

Integrity  Ai 


Govenuneni  legal  counsel  should  be 
consulted  regarding  the  appropriateness 
of  the  heari<)g  procediu^s  that  are 
established.! 

(c)  If  the  alleged  gratuities  violation 
occiirs  during  Ae  "conduct  of  an  agency 
procurement"  as  defined  by  (FAR)  48 
(c)(1).  the  COCO  shall 
Govenunent  legal  counsel 
approach  for  appropriate 
f  either  the  Procurement 
violation  and/or  the 
Gratuities  violation. 

Subpart  12^3— Reports  of  Suspected 
Antitnist  Violations 

1203.301    General. 

(b)  The  s^e  procedures  contained  in 
(TAR)  48  CFR  1203.203  shall  also  be 
followed  foi  suspected  antitrust 
violations,  except  suspected  antitrust 
violations  shall  be  reported  through 
legal  counsel  in  accordance  with  (FAR) 
48CFR3.3C3. 

Subpart  12(  9.4 — Contingent  Fees 

1203.409    MlWepreaentations  or  vidattons 
of  ttie  Covenant  Against  Contingent  Feea. 

(a)  The  sakne  procedures  contained  in 
(TAR)  48  cm  1203.203  shall  also  be 
followed  foi  misrepresentation  or 
violations  o|  the  covenant  against 
contingent  fees. 

1 
Sut>part  12d3.5— Otiier  Improper 

Business  Practices 

1203.502    S(it>contractort(lcM>aci(S. 

1203.502-2    General. 


(g)The 
(TAR)  48 
followed  foi 


same 
CtR 


procedxires  contained  in 
1203.203  shall  also  be 
subcontractor  kickbacks. 


Sut>parl  1203.8— Limitation  on  the 
Payment  of 


Funds  to  Influence  Federal 
Transactiorts 

1203.806    Pi  ocassing  suspected  violations. 

Contractii  ig  officers  shall  report,  in 
accordance  with  OA  procedures, 
suspected  v  olations  of  the  requirements 
of  31  U.S.C,  1352  to  the  Assistant 
Inspector  G  meral  for  Investigations  (Ji- 
ll, 400  Sev«  nth  Street.  S.W. 
Washingtoi^.  DC,  20590. 

PART  1204^-ADMINISTRATlVE 
■MATTERS 


Subpart  120^ 

1204.103     Ointract 


1 — Contract  Execution 
clause. 


Subpart  1204.8 — Contract  Files 

1204.804    C  oseout  of  contract  files. 
1204.804-1     Closeout  by  the  office 

administ  ^ring  the  contract. 
1204.804-5    Detailed  procedures  for  closing 

out  conb  act  files. 


1204.804-570    Supporting  closeout 
documents. 
Authority:  5  U.S.C.  301;  41  U.S.C  418(b): 
48  CFR  3.1. 

Subpart  1204.1— Contract  Execution 
1204.103    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (FAR)  48  CFR  52.204-1. 
Approval  of  Contract,  filled  in  as 
appropriate,  in  solicitations  when 
approval  to  award  the  resulting  contract 
must  be  obtained  from  an  official  at  a 
level  above  the  contracting  officer. 

Subpart  1204.8— Contract  Files 

1204.804    Closeout  of  contract  files. 

1 204.804-1    Closeout  by  ttM  office 
administering  the  contract 

(b)  If  the  contracting  officer 
determines  appropriate,  the  quick 
closeout  procedures  under  (FAR)  48 
CFR  42.708  may  be  used  for  the 
settlement  of  indirect  costs  under 
contracts  when  the  estimated  amount 
(excluding  any  fixed  fee)  of  the  contract 
is  $3  million  or  less. 

1204.804-6    Detailad  procedures  for 
closing  out  contract  files. 

1204.804-670    Supporting  closeout 
documents. 

(a)  When  applicable  (see  parenthetical 
examples  in  this  paragraph)  and  prior  to 
contract  closure,  the  contracting  officer 
shall  obtain  the  listed  DOT  and 
Department  of  Defense  (DOD)  forms 
from  the  contractor  to  facilitate  contract 
closeout. 

(1)  Form  DOT  F  4220.4,  Contractor's 
Release  (e.g..  see  (FAR)  48  CFR  52.216- 
7); 

(2)  Form  DOT  F  4220.45.  Contractor's 
Assignment  of  Refunds,  Rebates,  Credits 
and  Other  Amounts  (e.g..  see  (FAR)  48 
CFR  52.216-7); 

(3)  Form  DOT  F  4220.46,  Cumulative 
Claim  and  Reconciliation  Statement 
(e.g..  see  (FAR)  48  CFR  4.804-5(a)(13); 
and 

(4)  DD  Form  882.  Report  of  Inventions 
and  Subcontracts  (e.g.,  see  (FAR)  48 
CFR  52.227-14). 

(b)  The  forms  (See  (TAR)  48  CFR  part 
1253)  are  used  primarily  for  the  closeout 
of  cost-reimbursement,  time-and- 
materials.  and  labcr-hour  contracts. 
However,  the  forms  may  also  be  used  for 
closeout  of  other  contract  types  or  when 
necessary  to  protect  the  Government's 
interest. 


PART  1205— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  1205.1— Dissemination  of 
Infonnation 

1 205. 101     Methods  of  disseminati  ng 
information. 

Sutipart  1205.4 — Reiaase  of  Infomiation 
1205.402    General  public. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1205.1— Dissemination  of 
Information 

1205.101    Methods  of  disseminating 
Information. 

(a)(2)  To  facilitate  public  examination 
of  solicitations  expected  to  exceed 
$10,000,  but  not  expected  to  exceed  the 
small  purchase  limitation.  COCOs  are 
encouraged  to  post  the  notice  of  the 
solicitation  or  a  copy  of  the  solicitation 
in  a  central  location  within  the 
contracting  office. 

(b)  DOT  publishes  a  Procurement 
Forecast  of  planned  procurements  each 
fiscal  year,  which  is  available  from  the 
DOT  Office  of  Small  and  Disadvantaged 
Business  Utilization  (S-^0),  400 
Seventh  Street,  S.W.,  Washington.  DC, 
20590. 

Subpart  1205.4 — Release  of 
information 

1205.402    General  public. 

It  is  DOT  policy  to  furnish  to  the 
general  public,  upon  request,  the 
following  information  on  proposed 
contracts  and  contract  awards: 

(a)  Prior  to  the  opening  of  sealed  bids 
or  the  closing  date  for  receipt  of 
proposals,  the  names  of  firms  invited  to 
submit  sealed  bids  or  proposals; 

(b)  Prior  to  the  opening  of  sealed  bids 
or  the  closing  date  for  receipt  of 
proposals,  the  names  of  firms  which 
attended  pre-proposal  or  pre-bid 
conferences,  when  held; 

(c)  After  the  opening  of  sealed  bids, 
names  of  firms  which  submitted  bids; 
and 

(d)  After  contract  award,  the  names  of 
firms  which  submitted  proposals. 

Requests  for  other  specific  information 
shall  be  processed  in  accordance  with 
the  DOT  Freedom  of  Information  Act 
rules  and  regulations  ((TAR)  48  CFR 
1224.202). 

PART  1206— COMPETITION 
REQUIREMENTS 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 
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Subpart  1206.5— Competition 
Advocates 

1206.501    Requirement. 

The  DOT  Senior  Competition 
Advocate  (SCA)  is  located  in  the  Office 
of  the  Assistant  Secretary  for 
Administration.  Correspondence  may  be 
sent  directly  to  M-60. 

PART  1207— ACQUISITION  PLANNING 

Subpart  1207.3— Contractor  Versus 
Government  Performance 

1207.302    General. 
1207.;<07    Appeals. 

Authorit>-:  5  U.S.C.  301;  41  U.S.C  41B(b): 
48  CFR  3.1. 

Subpart  1207.3— Contractor  Versus 
Government  Performance 

1207.302    General. 

Procedures  for  DOT's  implementation 
of  OMB  Circular  A-76.  Performance  of 
Commercial  Activities,  and  (F.^R)  48 
CFR  7.3  are  found  in  DOT  Order  4400.2 
series.  Performance  of  Commercial 
Activities. 

1207.307    Appeals. 

DOT  appeal  procedures  for  informal 
ad.ministrative  review  of  initial  cost- 
comparison  results  are  contained  in 
DOT  Order  4400.2  series. 

PART  1209-CONTR  ACTOR 
QUALIFICATIONS 

Subpart  1209.4 — Dettarment,  Suspension, 
and  Ineligibility 

1209.406  Debannent. 
1209.406-3    Procedures. 

1209.407  Suspension. 
1209.407-3    Procedures. 

Subpart  1209.5— Organizational  Conflicts. of 
.  Interest 

1209.507    Solicitation  provisions  and 
contract  clause. 

Authority:  5  U.S.C  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1209.4 — Debarment, 
Suspension,  and  Ineligibility 

1209.406    Debarment 

1209.406-3    Procedures. 

(a)  Investigation  and  referral.  The 
COCO  shall  submit  to  the  SPE  the 
reconimendud  flrha-nient  notice  for 
issuance  by  the  Si^t  (.see  (FAR)  48  CFR 
9.40B-3{c)).  Reports  and  notices  shall  be 
cooiiiinated  withO.",  itgal  rrnmsel  prior 
to  submission  to  the  Si 'L. 

(b)  Decisionmaking  procibs.  .\tter 
receipt  of  the  OA  report,  the  SPE  may 
request  from  interested  parties 
(including  the  contractor  if  deemed 
appropriate)  a  meeting  or  additional 


supporting  information  to  assist  in  the 
debarment  decision. 

(c)  Notice  of  proposal  to  debar.  The 
SPE  shall  provide  a  copy  of  the  dated, 
signed  notice  of  the  dcbarm.ent  action  to 
the  COCO. 

(d)  Debarring  official's  decision. 
When  it  is  found  that  the  contractor's 
submission  raises  a  genuine  disputn 
over  facts  material  lo  llie  proposed 
debarment,  the  SPE  may  request  the 
DOT  Board  of  Contract  Appeals  {3CA) 
to  conduct  fact  finding  and  provide  a 
report  containing  the  results  of  the  fact 
finding. 

(e)  Notice  of  debarring  ojficiaVi 
decision.  The  SPE  shall  notify  the  COCO 
prior  to  deciding  whether  or  not  to 
impose  debarment.  The  COCO  shall  be 
furnished  the  original  of  the  signed  SP& 
decision  to  include  in  the  contract  file. 
The  SPE  shall  provide  a  copy  of  the 
decision  to  GSA  in  accordanco  with 
(FAR)  48  CFR  9.404(c). 

1209.407    Suspension. 

1209.407-3    Procedures. 

(a)  Investigation  and  refbnal.  The 
COCO  shall  submit  to  the  SPE  the 
recommended  suspension  noijcu  for 
issuance  by  the  SPE  (.see  [FAR]  48  CFR 
9.407-3(c)).  Reports  and  notices  shall  be 
coordinated  with  OA  legal  counsel  prior 
to  submission  to  the  SPE. 

(b)  Decisionmaking  procesf:.  After 
receipt  of  the  OA  report,  the  SPE  may 
request  from  interested  parties 
(including  the  contractor  if  deemed 
appropriate)  a  meeting  or  additional 
supporting  information  to  assist  in  the 
suspension  decision. 

(c)  Notice  of  suspension  Tiio  SPE 
shall  provide  a  copy  of  the  dated,  signed 
notice  of  suspension  action  to  the 
COCO. 

(d)  Suspending  official's  d.'^i.-^ion. 
When  it  is  found  that  the  contractor's 
submission  raises  a  genuine  dispute 
over  facts  material  to  the  proposed 
suspension,  the  SPE  may  request  the 
DOTBCA  to  conduct  fact  finding  and 
provide  a  report  containing  the  results 
of  the  fact  finding.  The  SPE  shall  notify 
the  COCO  prior  to  deciding  whether  or 
not  to  suspend.  The  COCO  shal!  be 
furnished  the  original  of  the  signed  SPE 
decision,  which  shall  be  included  in  the 
contract  file.  The  SPE  shall  provide  a   - 
copy  of  the  decision  to  GSA  in 
accordance  with  (FAR)  48  CFR  9  404(c ). 

Subpart  1209.5— Organizational 
Conflicts  of  Interest 

1209.507    Solicitation  provisions. 

The  contracting  officer  may  insert  the 
provision  at  (TAR)  48  CFR  1252.209-70. 
"Disclosure  of  Conflicts  of  Interest"  in 
all  solicitations  for  negotiafod 


acquisitions,  above  the  small  purchase 
limitation  established  in  (FAR)  48  CFR 
Part  13,  when  the  contracting  officer 
believes  the  conditions  enumerated  in 
(FAR)  48  CFR  9.507-2  warrant 
inclusion. 

PART  1210— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1210.(KM    Selecti.ng  specification":  or 

dfscriptions  for  use. 
1210.004-70    Offer  evaluation  and  award. 

brand  name  or  equal  descriptions. 
1210.011    Solicitation  provisions  and 

contract  clauses. 
1-10.011-90    Solicitation  provision  3nd 

contract  clause.  (USCG) 
Authority:  5  U.S.C.  301:  41  U.S.C.  4rR(b); 
•;h  CFR  3.1. 

1210.004    Selecting  specifications  or 
descriptions  for  use. 

1210.004-70    Offer  evaluation  and  award, 
brand  name  or  equal  descriptions. 

(a)  :\n  offor  may  not  be  rejected  for 
failure  of  the  offered  product  to  equal  a 
characteristic  of  a  brand  name  product 
if  it  was  not  specified  in  the  brand  name 
or  equal  description.  However,  if  it  is 
clearly  established  that  the  unspecified 
characteristic  is  essential  to  the 
intended  end  use,  the  solicitation  may 
be  defective  and  need  to  be  amended  or 
the  requirement  resolicited. 

(b)  The  contracting  officer  shall  in.sert 
in  the  solicitation  an  entry  substantially- 
as  follows  for  completion  by  the  offeror 
in  the  item  listing  after  each  item  or 
component  part  of  an  end  item  to  which 
a  brand  name  or  equal  purchase 
description  applies: 

Offering  on   ■_ 

Manufacturer's  Name     

Brand     . — - 

No. ■ 


(c)  Except  when  bid  samples  are 
requested  for  brand  name  or  equul 
procurements,  the  following  note  shall 
be  inserted  in  the  item  listing  after  each 
brand  name  or  equal  item  (or 
component  part),  or  at  the  bottom  of 
each  page,  listing  several  such  items,  or 
in  a  manner  that  may  otherwise  direct 
the  offeror's  attention  to  this  note: 

Offerors  offering  other  than  brand  name 
items  idenliHed  herein  should  furnish  with 
their  offers  adequate  information  to  ensure 
that  a  determination  can  be  made  as  to 
equality  of  the  product{s)  ofTt-red  (see  the 
provision  at  (TAR)  48  CFR  1252.210-70. 
Brand  Name  or  Equal). 

1210.01 1     Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
tlie  provision  at  (TAR)  48  CFR 
1252.210-70,  Brand  Name  or  Equal,  in 
solicitations  using  a  brand  name  or 
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equal  purchase 
practicable. 

(b)  The  contracting 
the  clause  at 
71.  Index  for 
index  or  table 
furnished  with 


officer  shall  insert 
48  CFR  1252.210- 
S^ecifications.  when  an 
contents  may  be 
the  specification. 


(TAR) 


1210.01 1-«0 
contract  clause 


S^lcitation  provision  and 
[USCG) 


(a)  The  ccntrfccting 
the  USCG  clause 
1252.210-90. 
in 

small  purchase 
(TAR)  48  CFR 
bar  coding  of 

(b)  See  (TAR 
a  provision  wh 
USCG  clause  at 
1252.210-90 
is  used  in  smal 


Bar 
solicitations  and 


st  ippli 


Bar 


description  whenever        Subpart  1213.5 — Purchase  Orders 


officer  shall  insert 
at  (TAR)  48  CFR 
Coding  Requirement, 
contracts  over  the 
limitation  (also  see 
J  213.507-90)  when  the 
ies  is  necessary. 

48  CFR  1213.507-90  for 
ch  is  required  when  the 
(TAR)  48  CFR 
Coding  Requirement. 

purchases. 


PART  1212— C  3NTRACT  DELIVERY 
OR  PERFORMi  kNCE 

Authority:  5  ujs.C  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1212.4— Priorities  and 
Allocations 

1212.302    Genelal. 

(c)  The  USa ;  is  the  only  DOT  OA 
delegated  authority  under  the  Defense 
Priorities  and  Allocations  System 
(DP AS)  regulat  on  (15  CFR  part  700)  to 
assign  priority  -atings  on  contracts  and 
orders  placed  v  nth  contractors  to 
acquire  produc  :s,  materials,  and 
services  in  support  of  USCG  certified 
national  defence  related  programs. 


PART  1213— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 


Subpart  1213.1-fGen«ral 

1213.107-90 

(supplies). 

Subpart  1213 
1213.507-90 
Authority:  5 

48  CFR  3.1. 


S<  licitation  provision 
(!:SCG) 

5- 'Purchase  ( 


C  auses 
US 


Subpart  1213.'  — General 

1 21 3.1 07-90    S<  tlicitatlon  provision 
(suppilos).  (USCp) 


The  contract 
USCG  provi 
1252.210-90 
Coast  Guard 
Requirement 
when  the  USCC 
1252.210-90(3 
Requirement,  i 
purchases, 


Orders 

.  (USCG) 
.C  301;  41  use.  418(b); 


ng  officer  shall  insert  the 
sicti  at  (TAR)  48  CFR 
E  valuation  Factor  for 
Pe  rformance  of  Bar  Coding 
requests  for  quotations 
clause  at  (TAR)  48  CFR 
Bar  Coding 
» used  in  small 


n 


1213.507-aO    Clauses.  (USCG) 

The  contracting  officer  shall  insert  the 
USCG  clause  at  (TAR)  48  CFR 
1252.210-90.  Bar  Coding  Requirement, 
in  requests  for  quotations  and  purchase 
orders  issued  by  the  Inventory  Control 
Points  when  bar  coding  of  supplies  is 
necessary. 

PART  1214-SEALED  BIDDING 
Subpart  1214.2— Solicitation  of  Bids 

1214.205    Solicitation  mailing  lists. 
1214.205-1    Establishment  of  lists. 

Subpart  1214.3— Submission  of  Bids 

1214.302  Bid  submission. 

1214.303  Modification  or  withdrawal  of 
bids. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1214.2— Solicitation  of  Bids 
1214.205    Solicitation  mailing  lists. 

121 4.205-1    Establishment  of  lists. 

(b)  The  issuance  of  a  solicitation 
within  a  reasonable  time  (i.e..  normally 
45  days)  after  receipt  of  a  SF  129. 
Sohcitation  Mailing  List  Application, 
constitutes  the  notification  required 
under  (FAR)  48  CFR  14.205-1.  If  a 
solicitation  is  not  anticipated  for  release 
within  a  reasonable  time  after  receipt  of 
the  SF  129  or  if  an  applicant  does  not 
meet  the  criteria  for  placement  on  the 
list,  the  contracting  officer  shall  provide 
a  written  notification  of  acceptance  or 
non-acceptance  to  the  appKcant  within 
45  days  of  application  receipt. 

(d)  Requests  for  supplemental 
information  shall  normally  be  attached 
to  the  SF  129  and  forwarded  to  potential 
suppliers  for  completion. 

Sut)part  1214.3 — Submission  of  Bids 

1214.302  Bid  submission. 

(b)  Contracting  officers  may  permit 
telegraphic  bids  to  be  commimicated  by 
means  of  a  telephone  call  from  the 
telegraph  office  to  the  designated  office 
provided  that  procedures  and  controls 
have  been  established  by  the  COCO  for 
receiving  and  safeguarding  these 
incoming  bids. 

1 21 4.303  IModification  or  withdrawal  of 
bids. 

(b)  The  receipt  required  by  (FAR)  48 
CFR  14.303(b)  for  withdrawal  of  a  bid  in 
person  shall  be  worded  substantially  as 
follows: 

1  certify  as  a  bona  fide  agent  for  or 
representative  of . 


(Bidder's  name  and  address),  I  am  authorized 

to  withdraw  the  bid  on  IFB  No. 

scheduled  for  opening  on and 


hereby  acknowledge  receipt  of  the  unopened 
bid. 
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(Name  and  telephone  no.) 


(Date) 

PART  1215— CONTRACTING  BY 
NEGOTIATION 

Subpart  1215.1 — General  Requirements  for 
Negotiation 

1215.106    Contract  clauses. 

Subpart  1215.4— Solicitation  and  Receipt  of 
Proposals  and  Quotations 

1215.407     Solicitation  provisions. 
1215.413    Disclosure  and  use  of  information 

before  award. 
1215.413-1     Alternate  I. 
1215.413-2    Alternate  II. 

Subpart  1215.6— Source  Selection 

1215.612    Formal  source  selection. 
Subpart  1215.&— Price  Negotiation 

1215.804    Cost  or  pricing  data. 
1215.804-2    Requiring  certiiied  cost  or 

pricing  data. 
1 21 5.804-6    Submission  of  data. 

Subpart  1215.9— Profit 

1215.970    PajTOent  of  profit  or  fee  under 
contracts. 
Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1215.1— General 
Requirements  for  Negotiation 

1215.106    Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.215-70. 
Key  Personnel  and/or  Facilities,  in 
solicitations  and  contracts  when  the 
selection  for  award  is  substantially 
based  on  the  offeror's  possession  of 
special  capabilities  regarding  personnel 
and/or  facilities. 

Subpart  1215.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

1215.407    Solicitation  provisions. 

(i)  The  provision  at  (FAR)  48  CFR 
52.215-35.  Annual  Representations  and 
Certifications — Negotiation,  shall  be 
included  when  applicable. 

1215.413    Disclosure  and  use  of 
information  before  award. 

1215.413-1    Alternate  L 

The  alternate  procedures  at  (FAR)  48 
CFR  15.413-2  shall  be  used  in  lieu  of 
the  alternate  procedures  prescribed  at 
(FAR)  48  CFR  15.413-1. 

1215.413-2    Alternate  II. 

(e)  The  notice  at  (FAR)  48  CFR 
15.413-2(e)  shall  be  placed  on  the  cover 
sheet  of  all  proposals,  whether  solicited 
or  unsolicited.  The  cite{s)  under  the  first 
paragraph  of  the  notice  shall  include,  as 


a  minimum.  (TAR)  48  CFR  1215.413- 
2(0  and  the  cite  of  any  OA 
implementing  procedures. 

(0  Proposals  may  be  released  outside 
of  the  Government  if  it  is  necessary  to 
receive  the  most  competent  technical 
and/or  management  evaluation  available 
as  long  as  the  requirements  of  (FAR)  48 
CFR  15.413-2(0  are  met. 

Subpart  1215.6— Source  Selection 
1215.612    Formal  source  selection. 

DOT'S  formal  source  selection 
procedures  are  contained  in  TAM 
(Transportation  Acquisition  Manual 
which  is  stocked  by  the  Government 
Printing  Office).  Chapter  1215. 
Appendix  A. 

Subpart  1215.8— Price  Negotiation 

121 5.804    Cost  or  pricing  data. 

1215.804-2    Requiring  certified  cost  or 
pricing  data. 

(a)(5)  When  certified  cost  or  pricing 
data  are  not  required  (e.g.,  the  action  is 
below  the  thresholds  at  (FAR)  48  CFR 
15.804-2  or  adequate  price  competition 
is  expected  to  exist),  the  contracting 
officer  may  ask  for  partial/limited  data 
when  it  is  necessary  for  the 
Government's  analysis  (e.g..  cost 
realism).  The  contracting  officer  shall 
not  require  this  data  to  be  certified. 

(b)  If.  after  receipt  of  proposals,  the 
contracting  officer  determines  that 
adequate  price  competition  does  not 
exist,  the  contracting  officer  shall 
obtain,  as  appropriate  (see  (FAR)  48  CFR 
15.804-2),  certified  cost  or  pricing  data. 

1215.804-6    Submission  of  data. 

The  contracting  officer  may  require 
the  submission  of  DOT  Form  4220.44. 
Contract  Pricing  Summary,  when 
submitting  a  proposal  that  requires  a  SF 
1411. 

Subpart  1215.9— Profit 

1215.970    Payment  of  profit  or  fee  under 
contracts. 

Profit  or  fee  shall  only  be  paid  on 
definitized  contracts  and  modifications. 
Any  profit  or  fee  earned  during  the 
undefinitized  period  shall  be  paid  once 
the  contract  and/or  modification,  as 
applicable,  is  definitized. 

PART  121ft-TYPES  OF  CONTRACTS 

Subpart  1216.2— Fixed-Price  Contracts 

1216.203    Fixed-price  contracts  with 

economic  price  adjustment. 
1216.203-4    Contract  clauses. 
1216.203-470    Solicitation  provision. 


Subpart  1216.4— incentive  Contracts 
1216.405    Contract  clauses. 

Subpart  1216.6— TIme-and-Materials,  Labor- 
Hour,  and  Letter  Contracts 

1216.603    Letter  contracts. 

1 21 6.603-4    Contract  clauses. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b): 
48  CFR  3.1. 

Subpart  1216.2— Fixed-Price  Contracts 

1216.203    Fixed-price  contracts  with 
economic  price  adjustment 

1216.203-4    Contract  clauses. 

1216.203-470    Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  (TAR)  48  CFR  1252.216-70. 
Evaluation  of  Offers  Subject  to  an 
Economic  Price  Adjustment  Clause,  in 
solicitations  containing  an  economic 
price  adjustment  clause. 

Subpart  1216.4 — Incentive  Contracts 
1216.405    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.216- 

71,  Determination  of  Award  Fee,  in  all 
cost-plus-award-fee  solicitations  and 
contracts. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.216- 

72,  Performance  Evaluation  Plan,  in  all 
cost-plus-award-fee  solicitations  and 
contracts. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.216- 

73,  Distribution  of  Award  Fee.  in  all 
cost-plus-award-fee  solicitations  and 
contracts. 

Subpart  1216.6— Time-and-Materiais, 
Labor-Hour,  and  Letter  Contracts 

1 21 6.603    Letter  contracts. 

1216.603-4    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.216-74. 
Settlement  of  Letter  Contract,  in  all 
definitized  letter  contracts. 


PART  1217— SPECIAL  CONTRACTING 
METHODS 

Subpart  1217.1— Muitlyear  Contracting 

1217.102    PoJIcy. 

1217.102-1    Uses. 

Subpart  1217.70— Fixed  Price  Contracts  tor 
Vessel  Repair,  Alteration  or  Conversion 

1217.7000    Clauses. 

Subpart  1217.71— Energy  Savings 
Pertormance  Contracts 

1217.7100    Policy. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b}; 
48  CFR  3.1. 

Subpart  1217.1— Multiyear  Contracting 
1217.102    Policy. 

1217.102-1    Uses. 

The  FAA  Administrator  has  been 
granted  specific  statutory  multiyear 
contracting  authority  by  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Subtitle  B  ofTitle  IX  of  Pub.  L. 
101-508,  Omnibus  Budget 
Reconciliation  Act  of  1990,  Section 
9118).  FAA  implementing  procedures 
are  contained  in  Federal  Aviation 
Acquisition  Manual  Subchapter  1217.1. 

Subpart  1217.70— Fixed  Price 
Contracts  for  Vessel  Repair,  Alteration 
or  Conversion 

1217.7000    Clauses. 

The  following  clauses  are  to  be  used 
in  specific  solicitations  and  contracts: 

(a)  The  clauses  set  forth  in  (TAR)  48 
CFR  1252.217-71  through  (TAR)  48  CFR 
1252.217-74  and  (TAR)  48  CFR 
1252.217-76  through  (TAR)  48  CFR 
1252.217-80  shall  be  included  and 
clause  (TAR)  48  CFR  1252.217-75  may 
be  included  in  sealed  bid  fixed-price 
solicitations  and  contracts  for  vessel 
repair,  alteration,  or  conversion  which 
are  to  be  performed  within  the  United 
States,  its  possessions,  or  Puerto  Rico. 

(b)  Unless  inappropriate,  the  clauses 
set  forth  in  (TAR)  48  CFR  1252.217-71 
through  (TAR)  48  CFR  1252.217-74  and 
(TAR)  48  CFR  1252.217^76  through 
(TAR)  48  CFR  1252.217-80  should  be 
included  and  (TAR)  48  CFR  1252.217- 
75  may  be  included  in  negotiated 
solicitations  and  contracts  to  be 
performed  outside  the  United  States. 

(c)  The  clause  at  (TAR)  48  CFR 
1252.217-81,  Guarantee,  shall  be  used 
where  general  guarantee  provisions  are 
deemed  desirable  by  the  contracting 
officer. 

(1)  When  inspection  and  acceptance 
tests  will  afibrd  full  protection  to  the 
Government  in  ascertaining 
conformance  to  specifications  and  the 
absence  of  defects  and  deficiencies,  no 
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guarantee 
be  included 

(2)  The 
to  be  inserted 
clause  at 
Guarantee.  i$ 
certain 
may  desire 
contract  for 
than  60  day- 

(i)  Where, 
been 


tJ 


cc  sts. 
)e! 


loi  Igi 


i; 


guarantee 
increased 
period  may 
contracting 
or 

(ii) 
that  such 
involve,  or 
involve,  i 
the  reasons 
period  shall 
to  the  COCC 
use  of 
days.  Upon 
maybe 
officer  in  thi  i 
at  (TAR)  48 
Guarantee. 


p«  riod 
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clkuse  for  that  purpose  shall 

in  the  contract, 
ci^tomary  guarantee  period, 

in  the  first  sentence  of  the 
(T|R)  48  CFR  1252.217-81. 
60  days.  However,  in 
instances,  the  contracting  officer 
include  a  clause  in  a 
guarantee  period  of  more 
In  such  instances: 
after  full  inquir>-.  it  has 
determined  that  such  longer 
will  not  involve 
,  a  longer  guarantee 
substituted  by  the 
cer  for  the  usual  60  days; 


VVherelthe  full  inquirj'  discloses 
er  guarantee  period  will 
reasonably  expected  to 
ncieased  costs,  such  facts  and 
or  the  need  for  such  longer 
be  set  forth  in  letter  form 
requesting  approval  for 
guarahtee  period  in  excess  of  60 
pproval.  the  longer  period 
insehed  by  the  contracting 

first  sentence  of  the  clause 
[:FR  1252.217-81. 


Subpart  121 7 
Pert  ormano  b 


a(  encies  i 


l^licy. 

may  enter  into  multi- 
for  a  period  of  up  to  25 
underJTitle  VIII  of  the  National 
Conservation  Policy  Act,  42 
as  amended.  Energy 
rmance  arrangements  are 
where  a  contractor  makes 

and/or  operating  changes 
owned  buildings  and 
niprove  energy  efficiency, 
the  Federal  Government  in 
a  share  of  energy  savings 
ing  from  the  changes, 
adtions  under  this  section 
coo  -dinated  with  M-60. 


1217.7100 
Federal 
year  contracts 
years 
Energy 
U.S.C.  8287 
savings  perf  y 
appropriate 
improvements 
to  Federally 
facilities  to 
at  no  cost  tc 
exchange 
directly 
Proposed 
shall  be 


fo- 
resi  lit 


PART 

SMALL 

CONCERNS 


Subpart  121S. 2— Pol 
1219.201     G< 


Suijpan  1 
Business  an(  I 
Business  Co  icems 


Scl 


1219.708 

contract 
1219.708-70 

clause. 


Subpart  1 21  < 
Competitiveness 

1219.11X)5 
1219.1006 
Appendix  A 


.71— Energy  Savings 
Contracts 


121»f-SMALL  BUSINESS  AND 
DIS  VDVANTAGED  BUSINESS 


icies 

neral  policy 

21^7 — SutKontracting  With  Small 
Small  Disadvantaged 


icitation  provisions  and 
:lauses. 
DOT  solicitation  and  contract 


10 — Small  Business 

Demonstration  Program 

i  Lpplicability. 
I  rocedures. 
'argeted  Industry  C^itegorie-i 


Authority:  5  U.S.C.  301;  41  U.S.C.  41R(b). 
48  CFR  3.1. 

Subpart  1219.2— Policies 

1219.201    General  policy. 

(c)  The  Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization  (S- 
40).  is  responsible  for  the 
implementation  and  execution  of  the 
small  and  small  disadvantaged  business 
programs  required  by  sections  8  and  15 
of  the  Small  Business  Act.  HOAs  or 
their  designees  are  responsible  for 
appointing  Small  and  Disadvantaged 
Business  Utilization  Liaison  Officials 
within  the  OAs. 

Subpart  1219.7— Subcontracting  With 
Small  Business  and  Small 
Disadvantaged  Business  Concerns 

1219.708    Solicitation  provisions  and 
contract  clauses. 

1219.708-70    DOT  solicitation  and  contract 
clause. 

The  contracting  officer  shall  insert  the 
clause  at  1252.219-70,  Small  Business 
and  Small  Disadvantaged  Business 
Subcontracting  Reporting,  in 
solicitations  and  contracts  containing 
the  clause  at  (FAR)  48  CFR  52.219-9 

Subpart  1219.10 — Small  Business 
Competitiveness  Demonstration 
Program 

1219.1005  Applicability. 

(b)  Targeted  industry  categories. 
DOT'S  targeted  industry  categories  are 
shown  in  Appendix  A. 

1219.1006  Procedures. 

(c)  Emerging  small  business  set-aside. 
The  Office  of  Federal  Procurement 
Policy  published  a  notice  in  the  Federal 
Register,  dated  September  13.  1991.  that 
increased  the  emerging  small  business 
reserve  amount  for  Architect-Engineer 
(A-E)  ser\'ices  from  $25,000  to  550,000. 
Therefore.  A-E  services  below  $50,000 
are  reserved  for  emerging  small 
businesses,  if  the  conditions  of  (FAR)  48 
CFR  19.1006(c)(1)  are  met. 

Appendix  A 


Appendix  A— Continued 


Targeted  industry  categories ' 


(1)  Engineering  Development  ... 

(2)  Systems  Engineering  Serv- 
ices (Only). 

(3)  Radio/TV  Communication 
Equipment  (except  aiitiorne). 

(4)  Maintenance  Repair,  Re- 
building of  engines,  turbines, 
components  and  weapons 
equipment. 


FPDS  prod- 
uct and 
service 
code 


AT94 
R414 

5820 

J028/J010 


Targeted  industry  categories ' 


(5)  ADP  Central  Processing 
Units: 

Analog 

Digital 

Hybrid  

(6)  ADP  Accessorial  Equipment 

(7)  ADP  Components 

(8)  ADP  Development  Services 
and  ADP  Teleprocessing  and 
Timesharing  Services. 

(9)  Gas  Tucbines  and  Jet  En- 
gines. Aircraft;  and  Compx5- 
nents. 

(10)  Radar  Equipment  (except 
airtMme)  and  Navigation  and 
Navigational  Aids  (tjasic  re- 
search). 


FPDS  prod- 
uct and 
service 
code 


7020 
7021 
7022 
7C35 
7050 
D302/D305 


2840 


5840/ AT31 


'  The  industry  categones  were  derived  from 
Federal  Procurement  Data  System  Product 
and  Service  Codes  f^danual. 

PART  1220— LABOR  SURPLUS  AREA 
CONCERNS 

Subpart  1220.90— Local  Hire 

1220.91X)0    Policy.  (L'SCG)  . 
1220.9001     Solicitation  provision  and 
contract  clause.  (USCG) 

Authority:  5  U.S.C.  301.  41  t'  S.C.  418;b): 
48  CFR  3.1. 

Subpart  1220.90— Local  Hire 

1220.9000  Policy.  (USCG) 

•Pub.  L.  101-225.  Coast  Guard 
Authorization  Act  of  1989.  Section  206. 
added  Section  666  to  Title  14  of  the 
United  States  Code,  which  recjuires  the 
U.S.  Coast  Guard  to  include  a  provision 
for.local  hire  in  each  contract  for 
construction  or  services  to  be  performed 
in  whole  or  in  part  in  a  State  that  has 
an  unemployment  rate  in  excess  of  the 
national  average  rate  of  unemployment 
(as  determined  by  the  Secretary  of 
Labor).  The  Secretary  of  Transportation 
may  waive  this  requirement  in  the 
interest  of  national  security  or  econotnic 
efficiency. 

1220.9001  Solicitation  provision  and 
contract  clause.  (USCG) 

The  contracting  officer  shall  insert  thi; 
USCG  clause  at  (TAR)  48  CFR 
1252.220-90,  Local  Hire  Provision,  in 
all  solicitations  and  contracts  as 
required  by  (TAR)  48  CFR  1220.9000. 


PART  1222— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  1222.1—88810  Labor  Policies 
1222.101     Labor  relations. 
1222.101-70    Admittance  of  union 

representatives  to  DOT  installations. 
1222.101-71    Contract  clauses. 

Subpart  1222.4— Labor  Standards  for 
Contracts  Involving  Construction 

1222.406    Administration  and  enforcement. 
1222.406-9    Withholding  from  or 
suspension  of  contract  payments. 

Subpart  1222.6— Walsh-HeaJey  Public 
Contracts  Act 

1222.608    Procedures. 
1222.608-4    Award  pending  final 
determination. 

Authority:  5  U.S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1222.1— Basic  Labor  Policies 

1222.101    Labor  relations. 

1222.101-70    Admittance  of  union 
representatives  to  DOT  Installations. 

(a)  It  is  the  poficy  of  DOT  to  admit 
labor  union  representatives  of  contractor 
employees  to  DOT  installations  to  visit 
work  sites  and  transact  labor  union 
business  with  contractors,  their 
employees,  or  union  stewards  pursuant 
to  existing  union  collective  bargaining 
agreements.  Their  presence  shall  not 
interfere  with  the  contractor's  work 
progress  under  a  DOT  contract  nor 
violate  the  safety  or  security  regulations 
that  may  be  applicable  to  persons 
visiting  the  installation.  The  union 
representatives  will  not  be  permitted  to 
conduct  meetings,  collect  union  dues,  or 
make  speeches  concerning  union 
matters  while  visiting  a  work  site. 

(b)  Whenever  a  union  representative 
is  denied  entry  to  a  work  site,  the 
person  denying  entry  shall  make  a 
written  report  to  the  DOT  labor 
coordinator  (i.e..  Director,  Office  of 
Economics  (P-35),  Office  of  the 
Secretary)  or  OA  labor  advisor,  if  any, 
within  two  working  days  after  the 
request  for  entry  is  denied.  The  report 
shall  include  the  reason(s)  for  the 
denial,  the  name  of  the  representative 
denied  entry,  the  union  affiliation  and 
number,  and  the  name  and  title  of  the 
person  that  denied  the  entry. 

1222.101-71    Contract  clauses. 

(a)  The  contracting  officer,  may,  when 
applicable,  insert  the  clause  at  (TAR)  48 
CFR  1252.222-70,  Strikes  or  Picketing 
Affecting  Timely  Completion  of  the 
Contract  Work,  in  solicitations  and 
contracts. 

(b)  The  contracting  officer  may,  when 
applicable,  insert  the  clause  at  (TAR)  48 
CFR  1252.222-71,  Strikes  or  Picketing 


Affecting  Access  to  a  DOT  Facility,  in 
solicitations  and  contracts. 

Subpart  1222.4— Labor  Standards  for 
Contracts  Involving  Construction 

1222.406    Administration  and  enforcement 

1222.406-9    Withholding  from  or 
suspension  of  contract  payments. 

(c)  Disposition  of  contract  payments 
withheld  or  suspended. 

(1)  ForH'ording  wage  underpayments 
to  the  Comptroller  General.  The 
contracting  officer  shall  ensure  that  a 
completed  Form  DOT  F  4220.7, 
Employee  Claim  for  Wage  Restitution,  is 
obtained  from  each  employee  claiming 
restitution  under  the  contract.  The 
Comptroller  General  (Claims  Division) 
must  receive  this  form  with  a  completed 
SF  1093,  Schedule  of  Withholding 
Under  the  Davis-Bacon  Act  and/or  the 
Contract  Work  Hours  and  Safety 
Standards  Act,  before  payment  can  be 
made  to  the  employee. 

Subpart  1222.6— Walsh-Healey  Public 
Contracts  Act 

1222.608    Procedures. 

1222.608-4    Award  pending  final 
determination. 

(b)  The  official  authorized  to  approve 
the  contracting  officer's  written 
certification  required  by  (FAR)  48  CFR 
22.608-4(b)(l)  is  the  HCA. 

PART  1223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Subpart  1223.3— Hazardous  Material 
Identification  and  Material  Safety  Data 

1223.303    ConU^ct  clause. 

Subpart  1223.70— Safety  Requirements  for 
Selected  DOT  Contracts 

1223.7000    Contract  clauses. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1223.3— Hazardous  Material 
Identification  and  Material  Safety  Data 

1223.303    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.223-70, 
Removal  or  Disposal  of  Hazardous 
Substances — Applicable  Licenses  and 
Permits-,  in  solicitations  and  contracts 
involving  the  removal  or  disposal  of 
hazardous  waste  material. 

Subpart  1223.70— Safety  Requirements 
for  Selected  DOT  Contracts 

1223.7000    Contract  clauses. 

(a)  Where  all  or  part  of  a  contract  will 
be  performed  on  Government-owned  or 


leased  property,  the  contracting  officer 
shall  insert  the  clause  at  (TAR)  48  CFR 
1252.223-71,  Accident  and  Fire 
Reporting. 

(o)  For  all  solicitations  and  contracts 
under  which  human  test  subjects  will  be 
utilized,  the  contracting  officer  shall 
insert  the  clause  at  (TAR)  48  CFR 
1252.223-72,  Protection  of  Human 
Subjects.  Copies  of  NHTSA  Orders  700- 
1,  700-3  and  700-4  may  be  obtained  in 
writing  from  NHTSA,  Office  of 
Administrative  Operations,  Distribution 
Services,  NAI>-51.  400  Seventh  Street 
SW.,  Washington.  DC  20590. 

PART  1224-PROTECnON  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

1224.000    Scope  of  part. 

Subpart  1224.1— Protection  of  Individual 
Privacy 

1224.102-70    Applicability. 

Subpart  1224.2— Freedom  of  Information 
Act 

1224.202    Policy. 

Authority:  5  U  S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

1224.000    Scope  of  part 

DOT'S  rules  and  regulations 
implementing  the  Privacy  Act  of  1974 
are  located  at  49  CFR  Part  10. 

Subpart  1224.1 — Protection  of 
Individual  Privacy 

1224.102-70    Applicability. 

(a)  Illustrations  of  systems  of  records 
to  which  the  Privacy  Act  applies  and 
which  shall  not  be  released  irrespective 
of  whether  the  Government  or  a 
contractor  acting  on  behalf  of  the 
Government  is  maintaining  the  records 
include  the  following: 

(1)  Persoruiel,  payroll  and  background 
records  personal  to  any  officer  or 
employee  of  DOT,  or  other  person, 
including  his  or  her  residential  address; 

(2)  Medical  histories  and  medical 
records  concerning  individuals, 
including  applicants  for  licenses;  and 

(3)  Any  other  detailed  record 
containing  information  identifiable  with 
a  particular  person. 

(b)  Illustrations  of  systems  of  records 
to  which  the  Privacy  Ad  docs  not  apply 
include: 

(1)  Records  that  are  maintained  by  a 
contractor  on  individuals  employed  by 
the  contractor  in  the  process  of 
providing  goods  and  services  to  the 
Federal  government;  and 

(2)  The  records  generated,  when 
contracting  with  an  educational 
institution,  on  contract  students 
pursuant  to  their  attendance  (e.g., 
admission  forms,  grade  reports). 
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provided  thai  they  are  similar  to  those 
maintained  under  contracts  with 
educational  institutions  to  provide 
training,  generated  on  students  working 
under  the  cor  tract  relative  to  their 
attendance  (e  g..  admission  forms,  grade 
reports),  simi  ar  to  those  maintained  on 
other  students  and  are  commingled  with 
records  of  oth  er  students. 

Subpart  1224.2— Freedom  of 
Information  /  ict 

1224.202    Policy. 

DOT  rules  i  ind  regulations 
implcmentinj  the  Freedom  of 
hiformation  /  ct  (FOIA)  and  the  names 
and  addressei ;  of  the  OA  FOIA  offices 
are  located  in  49  CFR  Part  7.  Specific 
contract  award  information  shall  be 
requested  froi  n  the  FOIA  office  of  the 
OA  making  tl  e  contract  award. 

PART  1225-FORElGN  ACQUISITION 


Subpart  1225. 
and 


I  Manufactu  red 


{|0— But  American  Act— Steel 
Products 


1225  9000 
1225.9001 
1225.9002 
1225.9003 
122.5.90O4 
1225.9005 
(.ontract 
Authority:  5 
48  CFR  3.1. 


Sctpe.  (FAA) 
Delnitions.  (FAA) 
Po  ic>-.  (FAA) 

Or  ier  of  precedence.  (FAA) 
Fii  dings.  (FAA) 
So  icitation  provisions  and 
cli  luses.  (FAA) 

J.S.C.  301:  41  U.S.C  418(b): 


Sut>part  122^90 — Buy  American  Act- 
Steel  and  Ma  lufactured  Products 

1225.90    StMl  and  manufactured  products. 

1225.9000    Sc9pe.(FAA) 


FAA 


Safe  ty 


(!;ubti 
508. 


For  the 
the  Buy  American 
Aviation 
Act  of  1990 
Tub.  L.  101-: 
Reconciliatioji 
102-581.  The 
Safety,  Capac  ity 
and  Intermodial 
1992.  Title  I. 
apply  to  the 
available  in 
November  5, 


As  used  in 


this  subpart  implements 

provisions  of  the 
and  Capacity  Expansion 

itleBofTitlelXof 
.  the  Omnibus  Budget 
Actofl990).  andPub.  L. 
Airport  and  Airway 
Noise  Improvement. 
Transportation  Act  of 
>ec.  103  and  104.  as  these 
( bligation  of  funds  made 
a  ipropriations  after 
1990. 


1225.9001    Denn)tions.(FAA) 


:his  subpart: 


Manufactu  ed  product  means  an  item 


produced  as 
manufacturii 
Manufactul 
application  oj 
form  or  fund 
elements  of  t] 
adding  value; 
materials  or 


result  of  the 

process. 

ng  process  means  the 
processes  to  alter  the 
on  of  materials  or  of 
e  product  in  a  manner 

d  transforming  those 
ements  so  that  they 


represent  a  n(  w  end  product 
functionally 


ifferent  from  that  which 


would  result  fhjm  mere  assembly  of  the 
elements  or  materials.  - 

1225.9002  Policy.  (FAA) 

(a)  This  subpart  sets  forth  the  policy 
for  the  FAA  pursuant  to  Pub.  L.  101- 
508.  and  notwithstanding  any  other 
provision  of  law,  the  Secretary  of 
Transportation  shall  not  obligate  any 
funds  authorized  to  be  appropriated  for 
any  project  imless  steel  and 
manufactured  products  used  in  such 
projects  are  produced  in  the  United 
States.  Projects  funded  by  the  Research, 
Engineering  and  Development 
appropriation  are  excluded  from  this 
provision. 

(b)  The  Act  provides  that  the  general 
provisions  in  paragraph  (a)  shall  not 
apply  where  the  Secretary  of 
Transportation  finds: 

(1)  That  their  application  would  be 
inconsistent  with  the  public  interest; 

(2)  That  such  materials  and  products 
are  not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality: 

(3)  In  the  case  of  the  procurement  of 
facilities  and  equipment  under  the 
Airport  and  Airway  Improvement  Act  of 
1982, 

(i)  The  cost  of  components  and 
subcomponents  which  are  produced  in 
the  United  States  is  more  than  60 
percent  of  the  cost  of  all  components  of 
the  facility  or  equipment  used  in  the 
project,  and 

(ii)  Final  assembly  of  the  facility  or 
equipment  described  in  this  paragraph 
has  taken  place  in  the  United  States:  or 

(4)  Inclusion  of  domestic  material  will 
increase  the  cost  of  the  overall  project 
contract  by  more  than  25  percent. 

(c)  There  is  no  restriction  against  a 
company  offering  foreign  steel  or 
manufactured  products  in  its  bid  or 
proposal.  The  FAA,  however,  may  not 
award  to  that  company  unless  it  is 
pursuant  to  one  of  the  exceptions  listed 
under  (TAR)  48  CFR  1225.9002(b) 
(FAA). 

(d)  For  the  purpose  of  this  subpart,  in 
calculating  components'  costs,  labor 
costs  involved  in  final  assembly  shall 
not  be  included  in  the  calculation. 

1225.9003  Order  of  precedence.  (FAA) 

(a)  Any  acquisition  of  the  FAA  not 
subject  to  Pub.  L.  101-508  should  be 
treated  as  covered  under  the  Buy 
American  Act,  luiless  a  Buy  American 
Act  exception  applies. 

(b)  Nothing  in  this  subpart  relievos 
the  contracting  officer  of  responsibility 
for  complying  with  the  Federal 
Acquisition  Regulation  (FAR)  48  CFR 
Subpart  25,1,  Buy  American  Act — 
Supplies,  and  (FAR)  48  CFR  Subpart 
25.2,  Buy  American  Act  Construction 


Materials,  including  the  requirement  to 
insert  any  FAR  required  Buy  American 
clause  or  provision  in  soUcitations  or 
contracts.  To  the  extent  that  there  may 
be  a  conflict  between  the  requirements 
of  the  clause  prescribed  by  this  subpart 
and  a  FAR  prescribed  Buy  American 
clause,  both  of  which  may  be  required 
to  be  included  in  the  same  contract,  this 
subpart's  clause  takes  precedence, 
(c)  The  certificate  required  to  be 
executed  by  this  subpart,  entitled.  "Buy 
American  Certificate — Steel  and 
Manufactured  Products"  ((TAR)  48  CFR 
1252.225-90),  will  be  in  addition  to  any 
Buy  American  certification  required  by 
the  FAR.  Although  this  may  appear  to 
be  a  situation  of  a  clear  duplication  of 
certifications  (two  Buy  American 
certificates  in  the  same  acquisition)  the 
separate  certificates  implement  two 
separate  statutes,  which  differ  in 
coverage.  Consequently,  the  contents  of 
the  two  certificates  included  in  the  same 
acquisition  may  differ.  As  one  example: 
such  materials  as  copper  or  aluminum, 
if  end  products  in  the  contract  and  if 
nondomestic.  would  be  listed  in  the 
FAR  Buy  American  certificate,  whereas 
they  would  not  be  listed  in  the 
certificate  required  by  this  subpart.  This 
is  because  only  steel,  among 
nonmanufactured  materials,  is  subject  to 
the  restrictions  of  Pub.  L.  101-508, 
whereas  all  nondomestic  end  products 
are  subject  to  restrictions  of  the  Buy 
American  Act  (unless  a  Buy  American 
Act  exception  applies). 

1225.9004  Findings.  (FAA) 

In  respect  to  the  four  findings 
enumerated  in  (TAR)  48  CFR 
1225.9002(b)  (FAA).  the  following 
applies: 

(a)  Based  on  delegations  from  the 
Secretary  and  the  Federal  Aviation 
Administrator,  authorities  for  the 
making  of  these  findings  are  estabUshed 
as  follows: 

( 1 )  Contracts  exceeding  $  1 .000.000: 
Head  of  the  Contracting  Activity.  For 
construction  contracts,  this  is  for  an 
amount  exceeding  $100,000. 

(2)  Contracts  below  the  above  dollar 
thresholds:  Contracting  officer. 

(b)  All  findings,  except  those 
authorized  to  be  made  by  the 
contracting  officer,  shall  be  coordinated 
with  the  Director,  Office  of  Acquisition 
Policy  and  Oversight,  ACQ-1.  Every 
finding  shall  be  coordinated  with  the 
Office  of  Chief  Counsel  and  the 
appropriate  Program  Office. 

1225.9005  Solicitation  provisions  and 
contract  clauses.  (FAA) 

(a)  If  the  procurement  includes  the 
acquisition  of  steel  or  manufactured 
products,  the  contracting  officer  shall 


insert  the  FAA  provision  at  (TAR)  48 
CFR  1252.225-90,  Buy  American 
Certificate — Steel  and  Manufactured 
Products  (July  1992).  in  solicitations. 
Projects  funded  by  the  Research, 
Engineering  and  Development 
appropriation  to  carry  out  the  purpose 
of  Section  302  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C. 
App.  1353)  are  excluded  from  this 
requirement.  Only  those  contract 
actions  obligating  funds  made  available 
in  appropriations  after  Novemljer  5, 
1990,  that  have  been  authorized 
pursuant  to  49  U.S.C.  106(k)  and  506(a) 
of  the  Airport  .and  Airway  Improvement 
Act  of  1982,  are  subject  to  this 
requirement. 

(b)  If  the  procurement  includes  the 
acquisition  of  steel  or  manufactured 
products,  the  contracting  officer  shall 
insert  the  FAA  clause  at  (TAR)  48  CFR 
1252.225-91.  Buy  American— Steel  and 
Manufactured  Products  (July  1992)  in 
solicitations  and  contracts.  Projects 
funded  by  the  Research,  Engineering 
and  Development  appropriation  to  carry 
out  the  purpose  of  Section  302  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  App.  1353)  are 
excluded  from  this  requirement.  Only 
those  contract  actions  obligating  funds 
made  available  in  appropriations  after 
November  5, 1990,  that  have  been 
authorized  pursuant  to  49  U.S.C.  106(k) 
and  506(a)  of  the  Airport  and  Airway 
Improvement  Act  of  1982,  are  subject  to 
this  requirement. 

PART  1227— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  1227.3— Patent  Rights  Under 
Government  Contracts 

1227..305    Administration  of  patent  rights 

clauses. 
1227.305—4    Conveyance  of  inverriion  rights 

acquired  by  the  Government. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1227.3— Patent  Rigtits  Under 
Government  Contracts 

1227.305    Administration  of  patent  rights 
clauses. 

1 227.305-4    Conveyance  of  invention 
rights  acquired  by  the  Government 

The  contracting  officer  shall  ensure 
that  solicitations  and  contracts  which 
include  a  patent  rights  clause  include  a 
means  for  the  contractor  to  report 
inventions  made  in  the  course  of 
contract  performance  and  at  contract 
completion.  This  requirement  may  be 
fulfilled  by  requiring  the  contractor  to 
submit  a  DD  Form  882,  Report  of 
Inventions  and  Subcontracts.  " 


PART  1228— BONDS  AND  INSURANCE 

Subpart  1228.1— Bonds 

1228.106    Administration. 
1228.106-1     Bonds  and  bond-related  forms. 
1228.10&-6    Furnishing  of  information. 
lL'28.l06-70    Execution  and  administration 

of  bonds. 
1J28-106-490    Contract  clause.  (USCG) 

Subpart  1228.3— Insurance 

1228.306    Insurance  under  fi.xed-price 

contracts. 
1 228.306-70    Contracts  for  lease  of  aircraft. 

Authority:  5  U.S.C.  301:  41  U.S.C.  418(b): 
48  CFR  3.1. 

Subpart  1228.1— Bonds 

1228.106    Administration. 

1228.106-1    Bonds  and  bond-reiated 
forms. 

(c)  SF  25,  Performance  Bond, 
prescribed  at  (FAR)  48  CFR  28.106-l(c), 
must  provide  coverage  for  taxes 
imposed  by  the  United  States  which  are 
collected,  deducted,  or  withheld  from 
wages  paid  by  the  contractor.  Forms 
other  than  the  SF  25  (e.g.,  a  commercial 
form)  shall  not  be  used  by  contractors 
w  hen  a  performance  bond  is  required. 

1 228. 1 06-6    Furnishing  of  information. 

(b)  The  contracting  officer  shall,  upon 
request,  furnish  the  name  and  address  of 
the  prime  contractor's  surety  or  sureties 
to  employees,  suppliers,  and 
svibcon tractors  having  a  contractual  or 
emplojTnent  relationship  with  prime 
contractors,  subcontractors  or  suppliers. 
When  furnishing  surety  information,  the 
inquirer  may  also  be  informed  that: 

(1)  Persons  believing  that  they  have 
legal  remedies  under  the  Miller  Act  are 
CHutioned  to  consuh  their  own  legal 
advisor  regarding  the  proper  steps  to 
take  to  obtain  remedies, 

(2)  On  construction  contracts 
exceeding  $2,000,  if  the  contracting 
officer  is  informed  (through  routine 
compliance  checking,  a  complaint,  or  a 
mquest  for  information)  that  a  laborer, 
mechanic,  apprentice,  trainee, 
watchman,  or  guard  employed  by  the 
contrador  or  subcontractor  at  any  tier 
may  have  been  paid  wages  less  than 
those  required  by  the  applicable  labor 
standards  provisions  of  the  contract,  the 
contracting  officer  shall  promptly 
initiate  an  investigation  in  accordance 
with  (FAR)  48  CFR  Subpart  22,4, 
irrespective  of  the  employee's  rights 
under  the  Miller  Act,  When  an 
employee's  request  for  information  is 
involved,  the  contracting  officer  shall 
inform  the  inquirer  that  such 
investigation  will  be  made.  Such 
investigation  is  required  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act, 
Contract  Work  Hours  and  Safety 


Standards  Act.  and  Copeland  (Anti- 
Kickbark)  Art  for  assuring  proper 
payment  to  such  employees. 

(c)  When  furnishing  a  copy  of  a 
payment  bond  and  contract  in 
ac  cordante  with  (FAR)  48  CFR  28,106- 
6!c),  the  requirement  for  a  copy  of  the 
contract  may  be  satisfied  by  furnishing 
a  machine-duplicate  copy  of  the 
contractor's  first  pages  which  show  the 
contract  number  and  date,  the 
contractors  name  and  signature,  the 
contracting  officer's  signature,  and  the 
desTjiption  of  the  contract  work.  The 
contracting  officer  furnishing  the  copies 
shall  place  the  statement  "Certified  to 
be  a  tnie  and  correct  copy"  followed  by 
his/her  signature,  title  and  name  of  the 
OA.  The  fee  for  furnishing  the  requested 
certified  copies  shall  be  determined  in 
accordance  with  the  DOT  Freedom  of 
Information  Act  regulation,  49  CFR  Part 
7,  ((TAR)  48  CFR  1224.202) 

1228.106-70    Execution  and  administration 
of  bonds. 

(a)  The  surety  shall  be  notified,  as 
soon  as  feasible,  of  the  contractor's 
failure  to  perform  in  accordance  with 
the  terms  of  the  contract. 

(b)  When  a  partnership  is  a  principal 
on  a  bond,  the  names  of  all  the  members 
of  the  firm  shall  be  listed  in  the  bond 
following  the  name  of  the  firm,  and  the 
phrase  "a  partnership  composed  of."  If 
a  principal  is  a  corporation,  the  state  of 
incorporation  must  also  appear  on  the 
b(ind. 

(c)  Performance  or  payment  bond 
other  than  an  annual  bond  shall  not 
antedate  the  contract  to  which  it 
portains. 

(d)  Bonds  shall  be  filed  with  the 
original  contract  to  which  they  apply,  or 
all  bonds  shall  be  separately  maintained 
and  reviewed  quarterly  for  validity.  If 
separately  maintained,  each  contract  file 
shall  cross-reference  the  applicable 
bonds. 

1228.106-490    Contract  clause.  (USCG) 

The  contracting  officer  shall  insert  the 
USCG  clause  at  (TAR)  48  CFR 
1252.228-90,  Notification  of  Miller  Act 
Payment  Bond  Protection,  in 
solicitations  and  contracts,  and  shall 
require  its  first-tier  subcontractors  to 
insert  thetilause  in  all  of  their 
subcontracts,  when  payment  bonds  are 
required. 

Subpart  1228.3— Insurance 

1228.306    Insurance  under  fixed-price 
contracts. 

1 228.306-70    Contracts  for  lease  of 
aircraft 

(a)  The  contracting  officer  shall  insert 
the  clauses  at  (TAR)  48  CFR  1252.228- 
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70  through  12  52 .226-72.  unless 
otherwise  ind  cated  by  the  specific 
instructions  fpr  their  use,  in  any 
contract  for  th(e  lease  of  aircraft 
(including  aixiraft  used  in  out-service 
flight  training). 

(b)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.228- 

70.  Loss  of  or  baoiage  to  Leased 
Aircraft,  in  an  yr  contract  for  the  lease  of 
aircraft,  excep  t  in  the  following 
circumstances : 

(1)  When  tMB  hourly  rental  rate  does 
not  exceed  $250  and  the  total  rental  cost 
for  any  single  kransaction  is  not  in 
excess  of  $2,500; 

(2)  When  the  cost  of  hull  insurance 
does  not  exc«f(d  10  percent  of  the 
contract  rate;  br 

(3)  When  th(e  lessor's  insurer  does  not 
grant  a  credit  iPor  uninsured  hours, 
thereby  preventing  the  lessor  from 
granting  the  same  to  the  Government. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  (JTARI  48  CFR  1252.228- 

71,  Fair  Markfet  Value  of  Aircraft,  when 
fair  market  vaiue  of  the  aircraft  can  be 
determined.   I 

(d)  Section  b04  of  the  Federal 
Aviation  Act  pf  1958.  as  amended, 
provides  that  ho  lessor  of  an  aircraft 
under  a  bona  fide  lease  of  30  days  or 
more  shall  bejliable  by  reason  of  his 
interest  as  lessor  or  title-holder  of  the 
aircraft  for  any  injury  to  or  death  of 
persons,  or  d«  mage  to  or  loss  of 
property,  unl(  iss  such  aircraft  is  in  the 
actual  posses!  ion  or  control  of  such 
person  at  the  :ime  of  such  injury,  death, 
damage  or  los  s.  On  short-term  or 
intermittent-i  se  leases,  however,  the 
owner  may  hi  liable  for  damage  caused 
by  operation  )f  the  aircraft.  It  is  usual 
for  the  aircral  t  owner  to  retain  insurance 


covering  this 


such  lease.  Si  ich  insurance  can,  often 
for  little  or  n(  increase  in  premium,  be 
made  to  cove  ■  the  Government's 
exposure  to  1  ability  as  well.  In  order  to 
take  advanta^  e  of  this  coverage,  the 
Risks  and  Inc  enmities  clause  at  (TAR) 
48  CFR  1252. 228-72  prescribed  in 


Cai  ition  on  ttie  SF  1034 


6.  Schedule  N< 
discount 
from/to 

7.  Payee's 


i  weigfit 


name 


8  Number  anc 


iability  during  the  term  of 


paragraph  td)(l)  of  this  section  shall  be 
used. 

(1)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.228- 
72,  Risk  and  Indemnities,  in  any 
contract  for  out-service  flight  training  or 
for  the  lease  of  aircraft  when  the 
Government  will  have  exclusive  use  of 
the  aircraft  for  a  period  of  less  than 
thirty  days. 

(2)  Any  contract  for  out-service  flight 
training  shall  include  a  clause  in  the 
contract  schedule  stating  substantially 
that  the  contractor's  personnel  shall  at 
all  times  during  the  course  of  the 
training  be  in  command  of  the  aircraft, 
and  that  at  no  time  shall  other  personnel 
be  permitted  to  take  command  of  the 
aircraft. 

PART  1231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  1231.2— Contracts  With 
Commercial  Organlzatioas 

1231.205    Selected  costs. 
1231.205-32     Precontract  costs. 

Authority:  5  U.S.C  301.  41  U.S.C.  418(b). 
48  CFR  3.1. 

Subpart  1231.2— Contracts  With 
Commercial  Organizations 

1231.205    Selected  costs. 

1 231 .205-32    Precontract  costs. 

(a)  The  decision  to  incur  precontract 
costs  is  that  of  the  contractor.  No  DOT 
employee  can  authorize,  demand,  or 
require  a  contractor  to  incur  precontract 
costs.  The  contracting  officer  may 
advise  the  prospective  contractor  that 
any  costs  incurred  before  contract  award 
are  at  the  contractor's  sole  risk  and  that 
if  negotiations  fail  to  result  in  a  binding 
contract,  payment  of  these  costs  may  not 
be  made  by  the  Government. 

(b)  When  the  contracting  officer 
determines  that  incurring  precontract 
costs  was  necessary  to  meet  the 
proposed  contract  delivery  schedule  of 
a  cost-reimbursement  contract,  the 
clause  at  (TAR)  48  CFR  1252.231-70, 


Date  of  Incurrence  of  Costs,  may  be 
inserted  in  the  resultant  contract. 

PART  1232— CONTRACT  FINANCING 

Subpart  1232.70— Contract  Payments 

1232.7002    Invoice  and  voucher  review  and 

approval. 
Appendix  A    Instructions  for  completing  the 

SF  1034. 
Appendix  B    Instructions  for  completing  the 

SF  1035. 
Authority:  5  U.S.C.  301^41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1232.70— Contract  Payments 

1 232.7002    Invoice  and  voucher  review  and 
approval. 

(a)  Under  fixed-price  contracts,  the 
contracting  officer  shall  require  the 
contractor  1o  submit  an  invoice  or 
voucher  in  order  to  receive  payment 
under  the  contract.  The  invoice  or 
voucher  may  be  on  a  form  or  company 
letterhead  as  long  as  it  meets  the 
requirements  of  5ie  Prompt  Payment 
Act  as  implemented  by  OMB  Circular 
A-1 25— Prompt  Payment,  (FAR)  48  CFR 
subpart  32.9,  and  the  contract. 

(b)  Under  other  than  fixed-price 
contracts,  the  contracting  office  shall 
require  the  contractor  to  submit  the  SF 
1034,  Public  Voucher  for  Purchases  and 
Services  Other  Than  Personal,  and  the 
SF  1035.  Public  Voucher  for  Purchases 
and  Services  Other  Than  Personal 
(Continuation  Sheet),  to  request 
payments.  The  forms  must  be  completed 
as  required  by  Appendix  A,  Instructions 
for  Completing  the  SF  1034,  and 
Appendix  B,  Instructions  for 
Completing  the  SF  1035. 

Appendix  A  to  Subpart  1232.70— 
Instructions  for  Completing  the  SF  1034 

The  SF  1034.  Public  Voucher  for 
Purchases  and  Services  Other  Than 
Personal,  shall  be  completed  in 
accordance  with  the  below  instructions. 
The  lettered  items  correspond  to  the 
entries  on  the  form. 


1.  U.S.  Depaffnent,  Bureau,  or  estabtistTment 
and  location. 

2.  Date  vouche  r 

3.  Contract  no. 

4.  Requisition 

5.  Voucher  no. 


prepared  .. 
and  date  .... 
and  date 


(O 


paid  by:  date  invoice  received; 
terrte;  payee's  account  no.;  shipped 
government  B/L. 
arxl  address 


date  of  order 


Data  to  be  Inserted  in  the  Block 


Name  and  address  of  the  corrtracting  otTice  which  issued  the  contract. 

Date  voucher  submitted  to  the  designated  billing  office  cited  under  the  contract  or  order. 
Contract  No.  and,  when  applicable,  the  Order  No.  and  date  as  shown  on  the  award  document. 
Leave  Wank  or  fiH-in  iri  accordance  with  the  Instructiorts  in  the  contract. 
Start  with  "1 "  and  nurrtjer  consecutively.  A  separate  series  of  consecutive  numtsers  must  be 

used  beginrttng  with  "I"  lor  each  contract  number  or  ofder  number  (when  applicable).  Note: 

Insert  the  word  TINAL"  if  this  is  the  last  voucher. 
Leave  all  these  blocks  titark. 


Name  and  address  of  contractor  as  It  appears  on  the  contract.  U  the  contract  is  assi^ed  to  a 

bank,  also  show  "CONTRACT  ASSIGNED"  below  the  name  and  address  of  the  contractor. 
Leave  blank.  (See  #3  above.)  ,   . 
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Caption  on  the  SF  1034 

9.  Date  of  delivery  or  service 

10.  Articles  or  services 

11.  Ouanlity;  unit  price;  (cost;  per)  

12.  Anwunt 

Payee  must  NOT  use  the  space  below. 


Data  to  be  Inserted  in  the  Block 


The  period  for  which  the  incurred  costs  are  being  claimed  (e.g.,  month  and  year  beqinmnq 
and  ending  date  of  services,  etc.). 

Insert  the  following:  "For  detail,  see  the  total  amount  of  the  claim  transfened  from  the  attached 
SF  1035,  page  X  of  X."  One  space  below  this  line,  insert  the  foltowing.  "COST  REIMBURS- 
ABLE-PROVISIONAL PAYMENT." 

Leave  blank. 

Insert  the  total  amount  claimed  from  the  last  page  of  the  SF  1035. 

Do  NOT  write  or  type  tielow  this  line. 


Appendix  B  to  Subpart  1232.70 — 
Lristructioiis  for  Completing  the  SF  1035 

The  SF  1035,  Public  Voucher  for  Purchases 
_  and  Services  Other  Than  Personal 
(Continuation  Sheet),  shall  be  completed  in 
accordance  with  the  below  instructions. 

1.  Use  the  same  basic  instructions  for  the 
SF  1035  as  used  for  the  SF  1034.  Ensure  that 
the  contract  and,  if  applicable,  order  number, 
are  shown  on  each  continuation  sheet.  Use  as 
many  sheets  as  necessary  to  show  the 
information  required  by  the  contract, 
contracting  officer,  or  cognizant  audit  agency; 
however,  if  more  than  one  sheet  of  SF  1035 
is  used,  each  sheet  shall  be  in  numerical 
sequence. 

.    2.  Thejollowing  items  are  generally 
entered  below  the  line  with  Number  and  Date 
of  Order;  Date  of  Delivery  or  Service;  Articles 
or  Services;  Quantity;  Unit  Price;  and 
Amount  (but  do  not  necessarily  tie  to  these 
captionsl. 

3.  Description  of  data  to  be  inserted  as  it 
applies  to  the  contract  or  order  number. 

a.  Show,  as  applicable,  the  target  or 
estimated  costs,  target  or  fixed-fee,  and  total 
contract  value,  as  adjusted  by  any 
modifications  to  the  contract  or  order.  The 
FAR  permits  the  contracting  officer  to 
withhold  a  percentage  of  fixed  fee  untira 
reserve  is  set  aside  in  an  amount  that  is 
considered  necessary  to  p>rotect  the 
Government's  interest. 

b.  Show  the  following  costs  and  supporting 
data  (as  applicable)  to  the  contract  or  order: 

(1)  Direct  Labor.  List  each  labor  category, 
rate  per  labor  hour,  hours  worked,  and 
extended  total  labor  dollars  per  labor 
category. 

{2)  Premium  Pay/Ch'ertime.  List  each  labor 
category,  rate  per  labor  hour,  hours  worked, 
and  the  extended  total  labor  dollars  per  labor 
category.  Note:  Advance  written 
authorization  must  be  received  from  the 
contracting  officer  to  work  overtime  or  to  pay 
premium  rates;  therefore,  identify  the 
contracting  officer's  written  authorization  to 
the  contractor. 

(3)  Fringe  Benefits.  If  fringe  benefits  are 
included  in  the  overhead  pool,  no  entry  is 
required.  If  the  contract.allows  for  a  separate 
fringe  benefit  pool,  cite  the  formula  (rate  and 
base)  in  effect  during  the  time  the  costs  were 
incurred.  If  the  contract  allows  for  billing 
fringe  benefits  as  a  direct  expense,  show  the 
actual  fringe  benefit  costs. 

(4)  Materials.  Supplies,  Equipment.  Show 
those  items  normally  treated  as  direct  costs. 
Expendable  items  need  not  be  itemized  and 
may  be  grouped  into  major  classifications 
such  as  office  supplies.  However,  items 
valued  at  55,000  or  more  must  be  itemized. 
See  (FAR)  48  CFR  Part  45,  Government 
Property,  for  reporting  of  property. 


(5)  Travel.  List  the  name  and  title  of 
traveller,  place  of  travel,  and  travel  dales.  If 
the  U-avel  claim  is  based  on  the  actual  costs 
expended,  show  the  amount  for  the  mode  of 
travel  (i.e.,  airline,  private  auto,  taxi,  etc.), 
lodging,  meals,  and  other  incidental  expenses 
separately,  on  a  daily  basis.  These  actual 
costs  must  be  supported  with  receipts  to 
substantiate  the  costs  paid.  Travel  costs  for 
consultants  must  be  shown  separately  and 
also  supported. 

(6)  Other  Direct  Costs.  Itemize  thore  costs 
that  cannot  be  placed  in  categories  (1) 
through  (5)  above.  Categorize  these  costs  to 
the  extent  possible. 

(7)  Total  Direct  Costs.  Qte  the  sum  of 
categories  (1)  through  (6)  above. 

(a)  Overhead.  Cite  the  rate,  base,  and 
extended  amount. 

(9)  G&A  Expense.  Cite  the  rate,  base,  and 
extended  amount. 

(10)  Total  Costs.  Cite  the  sum  of  categories 
(7)  through  (9)  above. 

(11)  Fee.  Cite  the  rate,  base,  and  extended 
amount. 

(12)  Total  Cost  and  Fee  Claimed.  Enter  this 
amount  on  the  SF  1034. 

Completion  Voucher 

The  completion  (final)  voucher  is  the  last 
voucher  t6  be  submitted  for  incurred, 
allocable,  and  allowable  costs  expjended  to 
perform  the  contract  or  order.  This  voucher 
should  include  all  contract  reserves, 
allowable  cost  withholdings,  balance  of  fixed 
fee,  etc.  However,  the  amount  of  the 
completion  voucher  when  added  to  the  total 
amount  previously  paid  cannot  exceed  the 
total  amount  of  the  contract. 

PART  1233— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  1233.2— Disputes  and  Appeals 

1233.211    Contracting  officer's  decision. 
1233.214    Alternative  dispute  resolution. 

Authority:  5  U.S.C.  301;  41  U.S.C.  41fl(b); 
48  CFR  3.1. 

Subpart  1233.2— Disputes  and  Appeals 

1233.21 1    Contracting  officer's  decision. 

For  DOT  contracts,  the  Board  of 
Contract  Appeals  (BCA)  referenced  at 
(FAR)  48  CFR  33.211  is  the  Department 
of  Transportation  Board  of  Contract 
Appeals  (S-20),  400  7th  Street,  S.W.. 
Washington,  DC,  20590.  The  DOTBCA 
Rules  of  Procedure  are  contained  in  48 
CFR  chapter  63,  part  6301. 


1233.214    Alternative  dispute  resolution. 

(b)  The  Administrative  Dispute 
Resolution  Act  (ADRA),  Pub.  L.  101- 
552,  authorizes  and  encourages  agencies 
to  use  mediation,  conciliation, 
arbitration,  and  other  techniques  for  the 
prompt  and  informal  resolution  of 
disputes,  and  for  other  purposes.  The 
DOTBCA  Alternate  Dispute  Resolution 
(ADR)  procedures  are  contained  in  48 
CFR  chapter  63,  §6302.30.  ADR 
Methods  (Rule  30),  and  will  be 
distributed  to  the  parties,  if  ADR 
procedures  are  used.  These  procedures 
may  be  obtained  from  the  DOTBCA 
upon  request.  ADR  procedures  may  be 
used  when: 

(1)  There  is  mutual  consent  by  the 
parties  to  participate  in  the  ADR  process 
[wiih  consent  befng  obtained  either 
before  or  after  an  issue  in  controversv 
has  arisen); 

(2)  Prior  to  the  submission  of  a  claim; 
and 

(3)  In  resolution  of  a  formal  claim 

(c)  DOT'S  Dispute  Resolution 
Specialist  in  accordance  with  the  ADRA 
is  located  in  the  DOT  Office  of  the 
General  Counsel,  C-1. 

(d)  The  DOTBCA  is  designated  as  the 
preferred  neutral  to  perform  the 
functions  set  forth  in  the  Administrative 
Disputes  Resolution  Act  for  DOT 
operating  administrations  on  a  non- 
reimbursable basis.  The  BCA  may 
conduct  any  of  the  alternative  means  of 
dispute  resolution  set  forth  in  Title  5, 
U.S.C.  Section  581(3),  including 
settlement  negotiations  under  the 
auspices  of  a  settlement  judge, 
conciliation,  facihtation,  mediation,  fact 
finding,  mini-trials,  and  arbitration,  or 
any  combination  of  these  methods. 

PART  1234— MAJOR  SYSTEM 
ACQUISITION 

Authority:  5  U  S.C.  301;  41  U.S.C.  418fb); 
48  CFR  3.1. 

1234.003    Responsibilities. 

DOT'S  internal  procedures  for 
implementing  OMB  Qrcular  A-1 09. 
Major  System  Acquisitions,  is  contained 
in  Chapter  1234,  Appendix  A,  of  the 
Iransportation  Acquisition  Manual 
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(which  is  stoc  Led  at  the  Government 
Printing  Offio  ). 

PART  1235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

Authority:  5  IJi.S.C.  301:  41  U.S.C.  418(b); 
48  CFR  3.1. 

1235.003    Poli^ 

(b)  Cost  shahng.  DOT  cost  sharing 
policies  shall  pe  in  accordance  with 
(FAR)  48  CFR|l6.303.  (FAR)  48  CFR 
42.707(a),  and  OA  procedures. 

PART  1236-^NSTRUCTION  AND 
AROHTTECT-fiNGWEER  CONTRACTS 

Subpart  1236.3l-Speciat  Aspects  of  Sraied 
Bidding  In  Construction  Contracting 

1 236. 305    Prea  instruction  conference. 

Subpart  1 238.5-  -Contract  Clauses 

^  236.570    Special  precautions  for  work  at 
operating  ai  rports. 

Subpart  1236.^-Arcttitect-Englneer 
Services 

1236.602     Sele4:tioii  of  flniis  for  architect- 

engiaeer  co  itracts. 
1236.602-1     Se  lection  criteria. 

Autboritr:  5  VS.C.  301;  41  U.S.C.  416(b): 
48  CFR  3.1. 

Subpart  1236i3 — Special  Aspects  of 
Seated  BkfcMf^  in  Construction 
Contracting 

1236.305    Precbnstruction  conference. 


wih 


When  the 
considers  sudi 
shall  arrange 
conferejice 
subcontractor; 
designate  to 
understandin; 
requirements 
provisions) 
obligations  of 


c(  rntracting  officer 

action  warranted,  he/she 
preconstruction 

the  contractor  and  such 
as  the  oontractor  may 

that  there  is  a  clear 
of  the  contract 
including  labor  standards 

the  rights  and 
he  parties. 


a!  sure ' 


and 


Subpart  1236. 5 — Coqtract  Clauses 


Spe<  iat  precautions  for  work  at 


1236.570 
operating 

Where  any 
work  at  an 
clause  at  (TAlt) 
Special  Precai  itions 
Operating  Airports 
contracts. 


Subpart  1236 
Services 


1 236.602-1    S4  liection  criteria 

(a)  Appropr  ate 
those  under  ( 
may  include. 


lairpols. 

requisition  will  require 
op<Tating  airport,  insert  the 
48  CFR  1252.236-70. 
for  Work  at 
in  solicitations  and 


6— Architect-Engineer 


1 236.602    Sele  :tion  of  firms  for  architect- 
engineer  contrfcts. 


criteria  in  addition  to 
48CFR36.602-l(a) 
Hit  are  not  limited  to.  the 


(I  AR)  ■ 


criteria  listed  below.  The  extent  to 
which  these  criteria  are  used  will 
depend  on  the  size  and  the  complexity 
of  the  project.  For  instance,  for  small 
and  straight-forward  projects, 
particularly  those  under  the  small 
purchase  limitation,  the  data  provided 
by  the  SFs  254  and  255  may  provide  an 
adequate  measiue  of  the  firm's 
experience  and  qualification  required 
for  the  project.  However,  on  large  and 
more  complex  projects,  the  evaluation 
criteria  should  be  extended  to  consider 
such  factors  as  the  firm's  suggested 
design  approach,  methods,  and  design 
ability,  such  as: 

[l]  Capability  of  the  firm  to 
accomplish  the  work:  (i)  Relevant, 
recent  experience  and  technical 
knowledge  of  key  project  personnel  and 
key  outside  consultants; 

(ii)  Total  number  of  personnel  the 
Architect-Engineer  (A-E)  firm  employs 
in  the  technical  disciplines  required  for 
the  proposed  work. 

(2)  Capacity  of  the  f inn  to  accomplish 
the  work.  In  assessing  the  firm's 
capacity  to  accomplish  the  work  in  the 
required  time,  consideration  shall  be 
given  to  the  firm's  cunent  workload, 
total  number  of  ongoing  projects,  and 
percentage  of  completion. 

(3)  Design  ability  and  understanding 
of  the  requirements: 

(i)  Technical  approach  (planning  and 
design  process,  overall  planning  and 
design  philosophy),  possible  concepts 
(narrative),  special  design  opportimities, 
innovative  design  possibiUties 
(including  environmental),  and 
provisions  for  the  handicapped; 

(ii)  Understanding  of,  and  experience 
in.  energy  conservation  design: 

(A)  Approach  to  maximizing  energy 
conser^'ation; 

(B)  Project  building  and  equipment 
systems  that  would  significantly  impact 
energy  consumption; 

(C)  Criteria  and  engineering 
considerations  to  be  used  in  building 
and  equipment  design;  and 

(D)  Examples  of  previously  used 
design  techniques  and  measiu-e  of 
results  (in  BTUs  consumed  per  square 
foot  or  energy  costs); 

(iii)  Proposed  project  schedule  and 
personnel-loading  plan; 

(iv)  Quality  of  examples  of  previous 
work;  and 

(v)  Major  awards  and  other  major 
recognition  the  firm  or  members  of  the 
firm  have  received  for  design 
excellence. 

(4)  Organization  and  management: 
(i)  Pn>)ect  team  organization  and  key 

personnel  roles  and  responsibilities; 

(ii)  Project  management  procedures 
such  as  coordination  of  design  effort 
among  technical  disciphnes; 


(iii)  Methods  used  to  control  project 
schedule  and  construction  cost 
estimates;  and 

(iv)  Quality  control  procedures. 

(5)  Record  of  past  performance: 

(i)  Accuracy  of  construction  cost 
estimates  (compared  to  construction 
bids  received  and  value  of  awarded 
construction  contract(s); 

(ii)  Number,  dollar  amount  and  reason 
for  construction  chemge  orders,  if  any; 
and 

(iii)  A-E/chent  relationship  (for 
Government  contracts,  the  above 
information  is  available  from  SF  1421. 
Performance  Evaluation  (A-E)). 

(b)  If  a  design  competition  is  to  be 
used,  written  approval  by  the  COCO 
shall  be  obtained  prior  to  soliciting 
proposals. 

(c)  The  following  evaluation  criterion 
shall  be  used  in  the  A-E  evaluation 
process  for  A-£  acquisitions  above  the 
small  purchase  limitation.  The  criterion 
shall  be  evaluated  separately  from  other 
criteria  and  added  to  the  basic 
evaluation  rating  for  a  composite  rating. 

Minority  and  Women  Employment — A 
criterion  related  to  evaluating  the 
number  of  Tiinorities  and  women  in  all 
relevant  job  classifications  and  pay 
scales  that  will  actually  work  on  the 
project  in  comparison  to  the  number  of 
qualified  minorities  and  women  of  the 
same  job  classification  and  pay  scale 
located  in  the  Standard  Metropolitan 
Statistical  Area  (SMSA)  where  the  work 
is  to  be  performed. 

PART  1237— SERVICE  CONTRACTING 

Suttpart  1237.1  ^Service  Contracts- 
General 

1237.110    Solicitation  provisions  and 
contract  clauses. 

Subpart  1237.90 — Mortuary  Services 

1237.9000    Solicitation  provisions  and 
contract  clauses.  (USCXJ) 
Authority:  5  U.S.C.  301:  41  U.S.C.  418(b): 
48  CFR  3.1. 

Subpart  1237.1— Service  Contracting— 
General 

1237.1 10    Solicitation  provisions  and 
contract  ciausas. 

Contracting  officers  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.237-70. 
Qualifications  of  Employees,  in  all 
solicitations  and  contracts  for  services 
which  require  contract  performance  at  a 
Government  facility. 

Subpart  1237.90— Mortuary  Services 

1 237.9000    Solicitation  provisions  and 
contract  clauses.  (USCG). 

(a)  The  contracting  officer  shall  insert 
the  following  clauses  in  solicitations 
and  contracts  for  mortuarv  sen.  ices. 
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However.  USCG  clauses  (TAR)  48  CFR 
1252.237-91  and  1252.237-97  shall  not 
be  inserted  in  solicitations  and  contracts 
that  include  port  of  entry  requirements: 

(1)  (TAR)  48  CFR  1252.237-90. 
Requirements; 

(2)  (TAR)  48  CFR  1252.237-91,  Area 
of  Performance; 

(3)  (TAR)  48  CFR  1252.237-92. 
Performance  and  Delivery; 

(4)  (TAR)  48  CFR  1252.237-93. 
Subcontracting; 

(5)  (TAR)  48  CFR  1252.237-94, 
Termination  for  Default; 

(6)  (TAR)  48  CFR  1252.237-95,  Croup 
Interment; 

(7)  (TAR)  48  CFR  1252.237-96, 
Permits; 

(8)  (TAR)  48  CFR  1252.237-97. 
Facility  Requirements;  and 

(9)  (TAR)  48  CFR  1252.237-98, 
Preparation  History. 

(b)  The  contracting  officer  shall  insert 
USCG  provision  (TAR)  48  CFR 
1252.237-99,  Award  to  Single  Offeror, 
in  all  sealed  bid  solicitations  for 
mortuary  services.  Use  the  basic 
provision  with  Alternate  I  in  negotiated 
solicitations  for  mortuary  services. 

(c)  The  contracting  officer  shall  insert 
(FAR)  48  CFR  52.245-4,  Government- 
Furnished  Property  (Short  Form)  in 
solicitations  and  contracts  that  include 
port  of  entry  requirements. 

PART  1242— CONTRACT 
ADMINISTRATION 

Subpart  1242.2— Assignnf>ent  of  Contract 
Administration 

1242.203    Retention  of  contract 

administration. 
1242.203-70    Contract  clauses. 
1242.205    Designation  of  the  paying  office. 

Subpart  1242.3— Contract  AdnOnlstratioo 
Office  Functions 

1242.302     Contract  admfnistratkon  functions. 

Subpart  1242.7&-Contracting  Officer's 
Technical  Represetitative 

1242.7000    Contract  clause. 
Authority:  5  US  Q  301;  41  U.S.C.  418(b); 


48  CFR  3.1. 

Subpart  1242.2— Assignment  Of 
Contract  Administration 

1 242.203    Retention  of  conti^ct 
administration. 

(a)  Contracting  offices  may  obtain 
contract  administration  assistance  from 
the  Defense  Logistics  Agency  (DLA), 
Defense  Contract  Management 
Command,  Alexandria,  VA,  when  the 
contracting  officer  determines  that  such 
action  is  to  be  in  the  best  interest  of 
DOT. 

1242.203-70    Contract  clauses. 

(a)  The  contracting  officer  may  use  the 
clause  at  (TAR)  48  CFR  1252.242-70, 


Dissemination  of  Information — 
Educational  Institutions,  in  lieu  of  the 
clause  at  (TAR)  48  CFR  1252.242-72. 
Dissemination  of  Contract  Information, 
in  DOT  research  contracts  with 
educational  institutions,  except 
contracts  that  require  the  release  or 
coordination  of  information. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.242- 

71,  Contractor  Testimony,  in  all 
solicitations  and  contracts  issued  by 
NHTSA.  Other  OAs  may  use  the  clause 
as  deemed  appropriate. 

(c)  The  contracting  officer  may  insert 
the  clause  at  (TAR)  48  CFR  1252.242- 

72,  Dissemination  of  Contract 
Information,  in  all  DOT  contracts  except 
contracts  that  require  the  release  or 
coordination  of  information. 

1242.205    Designation  of  the  paying  office. 

(a)  The  assignment  of  contract 
administration  to  a  DLA  Contract 
Administration  Office  (CAO)  by  the 
contracting  officer  does  not  affect  the 
designation  of  the  paying  office  imless 
a  transfer  of  EXDT  funds  to  the  agency  of 
the  CAO  is  effected,  and  the  funds  are 
converted  to  the  agency's  accoimt  for 
payment  purposes. 

(b)  When  the  contracting  officer 
proposes  to  delegate  the  contract 
payment  function  to  another  agency 
(e.g.,  DLA),  the  contracting  officer  shall 
discuss  the  transfer  of  funds  procedures 
with  the  OA  cognizant  payment  office. 

Subpart  1242.3— Contract 
Administration  Office  Functions 

1242.302    Contract  administration 
functions. 

(a)(13)  The  CAO,  or  the  contracting 
officer's  designee  under  fixed  price 
contracts,  shall  review  and  approve  the 
contractor's  invoice  for  payment.  The 
CAO  shall  review  and  approve 
contractors'  vouchers  imder  cost- 
reimbursement  contracts,  and  this 
function  cannot  be  delegated  to  a  COTR. 
All  payments  to  contractors  will  be 
made  by  the  payment  office  designated 
in  the  contract  to  make  payments. 

Subpart  1242.70— Contracting  Officer's 
Technical  Representative 

1242.7000    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.242-73, 
Contracting  Officer's  Technical 
Representative,  in  solicitations  and 
contracts  when  it  is  intended  that  a 
representative  will  be  assigned  to  the 
contract  to  perform  functions  of  a 
technical  nature. 


PART  124&-GOVERNMENT 
PROPERTY 

Subpart  1245.5— Managemem  of 
Government  Properly  In  ttte  Possession  of 
Contractors 

1245.505    Records  and  reports  of 

Government  property. 
1245.505-14     Reports  of  Government 

property. 
1245.505-70    Solicitation  provisions  and 

contract  clauses. 
■1245.50fr-2     Reporting  results  of  inventories. 
1245.508-3    Quantitative  and  monetary 

control. 
1245.511    Audit  of  property  control  system. 

Authority:  5  U.S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1245.5— Management  of 
Government  Properly  in  the 
Possession  of  Contractors 

1245.505    Records  and  reports  of 
Government  property. 

1245.505-1 4    Reports  of  Qovemntent 
property. 

When  Government  property  is 
furnished  to  or  acquired  by  the 
contractor  to  perform  the  contract,  the 
contract  shall  require  the  contractor  to 
submit  annual  reports  (see  (FAR)  48 
CFR  45.505-14)  to  the  contracting 
officer  not  later  than  September  1 5  of 
each  year.  The  contractor's  report  shall 
be  submitted  on  Form  DOT  F  4220.43, 
Contractor  Report  of  Government 
Property. 

1245.505-70    Solicttation  provisions  and 
contract  clauses. 

Contracting  officers  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.245-70  in 
solicitations  and  contracts  when  the 
contract  will  require  Government 
provided  or  contractor  acquired 
property. 

1 245.508-2    Reporting  results  of 
Inventories. 

Th^  inventory  report  shall  also 
include  the  following: 

(a)  Name  and  title  of  the  individual(s) 
that  performed  the  physical  inventory; 

(b)  An  itemized,  categorized  listing  of 
all  property  capitalized: 

(1)  Land  and  rights  therein; 

(2)  Other  real  property; 

(3)  Plant  equipment; 

(4)  Special  test  equipment;  and 

(5)  Special  tooling; 

(c)  An  itemized  listing  of  the  property 
lost,  damaged,  destroyed,  or  stolen,  the 
circumstances  surrounding  each 
incident,  and  the  resolution  of  the 
incident:  and 

(d)  Any  discrepancies  between  the 
physical  inventory  and  the  contractor's 
record  of  Government  property. 
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1245.50&-3.    C|iantitative  and  monetary 
control. 

Contracting  officers  shall  require  the 
contractor  to  j  rovide  the  quantity  and 
unit  cost  of  ea;h  item  of  Government 
property  reported  under  (TAR)  48  CFR 
1245.508-2(b;  and  (c). 

1245.51 1 .    Auc  it  of  property  control 
system. 

(a)  The  proj  erty  administrator  (or 
other  Govemnent  official  authorized  by 
the  contractin ',  officer)  shall  audit  the 
contractor's  p  operty  control  system 
whenever  thel  e  are  indications  that  the 
contractor's  p  icperty  control  system 
may  be  deficii  nt.  Examples  of 
deficiencies  a  e: 

(1)  Failure  (  f  the  contractor  to 
acknowledge  ■eceipt  of  GFP; 

(2)  Failure  <  f  the  contractor  to  submit 
the  annual  pniperty  reports  required  by 
(TAR)  48  CFR  1245.505-14; 

(3)  Failure  <  f  the  contractor  to 
reconcile  its  p  hysical  inventory  ivith  its 
property  cont;  ol  record:  or 

(4)  Failure  (  f  the  contractor  to  submit 
a  GovemmenI  property  listing  when 
requested  by  (he  property  administrator. 

(b)  When  it  is  cfetermined  that  the 
contractor's  p  operty  control  system  is 
deficient,  the  property  administrator,  in 
coordination  vith  the  contracting 
officer,  shall  ( iscuss  the  deficiencies 
with  the  conb  actor.  If  the  contractor 
does  not  take  iction  to  correct  the 
deficiencies,  «ie  contracting  officer  shall 
provide  the  c(  ntractor  with  a  written 
notice  of  the  <  eficiencies  and  the  date 
all  deficienci(  s  must  be  corrected. 

PART  1246—  3UALITY  ASSURANCE 


Defia 
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1246.706 

1246.790  Use 
acquisitior^ 

1246.790-1 
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conditions 
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IJ.S.C.  301: 41  U.S.C.  418(b): 


Subpart  1246-7— Warranties 

1246.701    Deflnttions. 

1246.701-70     Additional  definitions. 

At  no  addii  ional  cost  to  the 
Government  i  neans  at  no  increase  in 
price  for  finn  fixed-price  contracts,  at 


no  increase  in  target  or  ceiling  price  for 
fixed  price  incentive  contracts  (see 
(FAR)  48  CFR  46.707).  or  at  no  increase 
in  estimated  cost  or  fee  for  cost- 
reimbursement  contracts. 

Defect  means  any  condition  or 
characteristic  in  any  supplies  or  services 
furnished  by  the  contractor  under  the 
contract  that  is  not  in  compliance  with 
the  requirements  of  the  contract. 

Design  and  manufacturing 
requirements  means  structural  and 
engineering  plans  and  manufacturing 
particulars,  including  precise 
measurements,  tolerances,  materials  and 
finished  product  tests  for  the  major 
system  being  produced. 

Major  system  means  a  system  or  major 
subsystem  used  directly  by  EKDT  to  carry 
out  its  mission(s).  as  defined  by  TAM 
Chapter  1234.  Major  Acquisition 
Policies  and  Procedures  (for  dollar 
threshold  applicable  to  U.S.  Coast 
Guard,  See  Coast  Guard  guidance  at 
(TAR)  48  CFR  1246.701-90).  The  term 
does  not  include: 

(a)  Related  support  equipment,  such 
as  ground-handling  equipment,  training 
devices  and  accessories  thereto,  unless 
a  cost  effective  warranty  for  the  system 
would  require  inclusion  of  such  items; 
or 

(b)  Commercial  items  sold  in 
substantial  quantities  to  the  general 
public  as  described  in  (FAR)  48  CFR 
15.804-3(c). 

Performance  requirements  means  the 
operating  capabilities,  maintenance,  and 
reliability  characteristics  of  a  system 
that  are  determined  to  be  necessary  for 
it  to  fulfill  the  requirement  for  which 
the  system  is  designed. 

1246.701-90    Additional  USCG  definitions. 
(USCG) 

For  the  USCG,  in  accordance  with 
Public  Law  99-190.  the  dollar  threshold 
as  it  pertains  to  the  inclusion  of  a 
warranty  in  major  systems  acquisitions 
is  $10  million. 

1 246.703    Criteria  for  use  of  warranties. 

(a)  Major  systems.  The  use  of 
warranties  in  the  procurement  of  major 
systems  by  the  USCG  is  mandatory, 
unless  waived  (see  USCG  guidance  at 
(TAR)  48  CFR  1246.792).  Other  OAs 
may  use  the  procedures  in  USCG 
guidance  in  ^is  part  as  a  guideline  for 
major  systems  acquisitions. 

(b)  Ottier  systems. 

(1)  Acquisition  of  warranties  in  the 
procurement  of  supplies  that  do  not 
meet  the  definition  of  a  major  system 
(e.g.,  spare,  repair,  or  replenishment 
parts)  is  governed  by  (FAR)  48  CFR 
46.703. 

(2)  Contracting  officers  should 
negotiate  a  warranty  that  meets  or 


exceeds  the  requirements  of  (TAR)  4B 
CFR  1246.706  when  it  is  advantageiras. 

1246.705  Limitations. 

(a)  The  following  restrictions  are 
applicable  to  DOT  contracts: 

(1)  The  USCG  is  the  only  DOT  OA 
which  is  required  to  include  a  warrar-'y 
in  cost  reimbursement  contracts  for  the 
production  of  major  systems 
acquisitions. 

(2)  Any  warranty  on  major  system 
acquisitions  shall  not  apply  in  the  case 
of  any  system  or  component  thereof 
which  has  been  furnished  by  the 
Government  to  a  contractor  except  as 
indicated  in  the  USCG  guidance  at 
(TAR)  48  CFR  1246.790-3. 

(3)  Any  warranty  obtained  shall 
specifically  exclude  coverage  of  combat 
damage. 

1246.706  Warranty  terms  and  conditions, 
(a)  The  contracting  officer,  in 

developing  the  warranty  terms  and 
conditions,  shall  consider  the  following, 
and,  where  appropriate  and  cost 
beneficial,  shall: 

(1)  Identify  the  affected  fine  item(s) 
and  the  appUcable  specification(s); 

(2)  Require  that  the  line  item's  design 
and  manufacture  will  conform  to:  (i)  an 
identified  revision  of  a  top-level 
drawing;  and/or  (ii)  an  identified 
specification  or  revision  thereof; 

(3)  Require  that  the  system  conform  to 
the  specified  Government  performance 
requirements; 

(4)  Require  that  all  systems  and 
components  delivered  under  the 
contract  will  be  free  from  defects  in 
materials  and  workmanship; 

(5)  State  that  in  the  event  of  failure 
due  to  nonconformance  with 
specification  and/or  defects  in  material 
and  workmanship,  the  contractor  will 
bear  the  cost  of  all  work  necessary  to 
achieve  the  specified  performance 
requirements,  including  repair  and/or 
replacement  of  all  parts; 

(6)  Require  the  timely  replacement/ 
repair  of  warranted  items  and  specify 
lead  times  for  replacement/repair  where 
possible; 

(7)  Identify  the  specific  paragraphs 
containing  Government  performance 
requirements  which  must  be  met; 

(8)  Ensure  that  any  performance 
requirements  identified  as  goals  or 
objectives  in  excess  of  specification 
requirements  are  excluded  from  the 
warranty  provision; 

(9)  Define  what  constitutes  the  start  of 
the  warranty  period  (e.g.,  delivery, 
acceptance,  in-service  date),  the  ending 
of  the  warranty  (e.g..  passing  a  test  or 
demonstration,  or  operation  without 
failure  for  a  specified  time  period),  and 
circumstances  requiring  an  extension  of 
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warranty  duration  (e.g..  extending  the 
warranty  period  as  a  result  of  mass 
defect  correction  during  warranty 
period); 

(10)  Identify  what  transportation  costs 
will  be  paid  by  the  contractor  in 
conjunction  with  warranty  coverage; 

(11)  Identify  any  conditions  which 
will  not  be  covered  by  the  warranty, 
other  than  the  exclusion  of  combat 
damage;  and 

(12)  Identify  any  limitation  on  the 
total  dollar  amount  of  the  contractor's 
warranty  exposure,  or  agreement  to 
share  costs  after  a  certain  dollar 
threshold  to  avoid  unnecessary 
warranty  returns. 

(b)  Any  contract  that  contains  a 
warranty  clause  must  contain  warranty 
implementation  procedures,  including 
warranty  notification  content  and 
procedures,  and  identify  the  individuals 
responsible  for  implementation  of 
warranty  provisions.  The  contract  may 
also  permit  the  contractor's 
participation  in  investigation  of  system 
failures,  providing  that  the  contractor  is 
reimbursed  at  established  rates  for  fault 
isolation  work,  and  that  the  Government 
receive  credit  for  any  payments  where 
equipment  failure  is  covered  by 
warranty  provisions. 

1 246.790    Use  of  warranties  In  ma)or 
systems  acquisitions  by  ttw  USCG.  (USCG) 
This  subpart  sets  forth  the  policy  for 

the  USCG  to  use  in  obtaining  warranties 
from  contractors  when  contracting  for 
the  acquisition  of  a  major  system. 

1246.790-1    PoNcy.(USCG) 

The  USCG  shall  include  a  warranty  in 
all  contracts  for  major  systems 
acquisitions.  When  drafting  warranty 
provisions/clauses  for  major  systems 
acquisitions,  the  contracting  officer 
shall  ensure  that  the  items  listed  at 
(TAR)  48  CFR  1246.706  have  been 
considered.  The  warranty  shall  also 
meet  the  following  requirements: 

(a)  For  systems  or  components  which 
are  commercially  available,  such 
warranty  as  is  normally  provided  by  the 
manufacturer  or  supplier  shall  be 
obtained  in  accordance  with  (FAR)  48 
CFR  46.703(d)  and  (FAR)  48  CFR 
46.710(b)(2). 

(b)  For  systems  or  components 
provided  in  accordance  with  either 
design  and  manufacturing  or 
performance  requirements  as  specified 
in  the  contract  or  any  modification  to 
that  contract,  a  warranty  of  compliance 
with  the  stated  requirements  shall  be 
obtained. 

(c)  The  warranty  provided  under 
paragraph  (b)  of  this  section  shall 
provide  that  in  the  event  the  major 
system  or  any  component  thereof  fails  to 


meet  the  terms  of  the  warranty 
provided,  the  contracting  officer  may: 

(1)  Require  the  contractor  to  promptly 
take  such  corrective  action  as  the 
contracting  officer  determines  to  be 
necessary  at  no  additional  cost  to  the 
Government,  including  repairing  or 
replacing  all  parts  necessary  to  achieve 
the  requirements  set  forth  in  the 
contract; 

(2)  Require  the  contractor  to  pay  costs 
reasonably  incurred  by  the  United 
States  in  taking  necessary  corrective 
action;  or 

(3)  Equitably  reduce  the  contract 
price. 

(d)  Any  warranty  shall  specifically 
exclude  coverage  of  combat  damage. 

1246.790-2    TaMortng  warranty  terms  and 
conditions.  (USCG) 

(a)  As  the  objectives  and 
circumstances  vary  considerably  among 
major  systems  acquisition  programs, 
contracting  officers  shall  appropriately 
tailor  the  warranty  on  a  case-by-case 
basis,  including  remedies,  exclusions, 
limitations  and  durations,  provided  the 
tailoring  is  consistent  with  the  specific 
requirements  of  this  subpart  and  (FAR) 
48  CFR  46.706. 

(b)  Contracting  officers  of  major 
systems  acquisitions  may  exclude  from 
the  terms  of  the  warranty  certain  defects 
for  specified  supplies  (exclusions)  and 
may  limit  the  contractor's  liability 
under  the  terms  of  the  warranty 
(limitations),  as  appropriate,  if 
necessary  to  derive  a  cost-effective 
warranty  in  fight  of  the  technical  risk, 
contractor  financial  risk,  or  other 
program  imcertainties. 

(c)  Contracting  officers  are  encouraged 
to  structure  a  broader  and  more 
comprehensive  warranty  where  such  is 
advantageous.  Likewise,  the  contracting 
officer  may  narrow  the  scope  of  a 
warranty  when  appropriate  (e.g.,  where 
it  would  be  inequitable  to  require  a 
warranty  of  all  performance 
requirements  because  a  contractor  had 
not  designed  the  system). 

(d)  Contracting  officers  shall  not 
include  in  a  warranty  clause  any  terms 
that  require  the  contractor  to  incur 
hability  for  loss,  damage,  or  injury  to 
third  parties. 

1246.790-3    Warranties  on  Government- 
furnished  property.  (USCG) 

A  contractor  for  a  major  systems 
acquisition  shall  not  be  required  to 
provide  the  warranties  specified  in 
(TAR)  48  CFR  1246.790-1  on  any 
property  furnished  to  that  contractor  by 
the  Government  except  for 

(a)  Defects  in  installation;  and 

(b)  Installation  or  modification  in 
such  a  manner  that  invalidates  a 


warranty  provided  by  the  manufacturer 
of  the  property. 

1 246.791  Cost  benefit  analysts.  (USCG) 
Warranties  shall  be  obtained  for  a 

major  systems  acquisition  only  when  it 
is  cost  beneficial  in  accordance  with 
TAM  (Copies  of  the  Transportation 
Acquisition  Manual  may  be  obtained 
from  the  Government  f*rinting  Office) 
1246.703.  If  a  specific  warranty  is 
considered  not  to  be  cost  beneficial  by 
the  contracting  officer,  a  waiver  request 
shall  be  initiated  in  accordance  with 
USCG  guidance  at  48  CFR  1246.792. 

1246.792  Waiver  and  notHicatton 
procedures.  (USCG) 

(a)  The  Secretary  of  Transportation, 
without  delegation,  may  waive  the 
requirement  for  a  warranty  for  USCG 
major  system  acquisitions  when  the 
waiver  is  in  the  interest  of  national 
defense  or  if  the  warranty  obtained 
would  not  be  cost  beneficial.  A  waiver 
may  be  granted  provided  that  the 
Committees  on  Appropriations  of  the 
Senate  and  the  House  of 
Representatives,  the  Committee  on 
Commerce,  Science  and  Transportation 
of  the  Senate,  and  the  Committee  on 
Merchant  Marine  and  Fisheries  of  the 
House  of  Representatives  are  notified,  in 
writing,  of  the  Secretary's  intention  to 
waive  the  warranty  requirements  and 
the  reasons  supporting  such  a 
determination  prior  to  granting  the 
waiver.  The  request  for  Secretarial 
waiver  shall  include,  at  a  minimum: 

(1)  A  brief  description  of  the  major 
system  and  its  stage  of  production  (e.g., 
the  number  of  units  delivered  and 
anticipated  to  be  deUvered  during  the 
life  of  the  program); 

(2)  The  specific  waiver  requested,  the 
duration  of  the  waiver  if  it  is  to  involve 
more  than  one  contract,  and  the 
rationale  for  the  waiver;  and 

(3)  All  docimicntation  supporting  the 
request  for  waiver,  such  as  a  cost-benefit 
analysis. 

(b)  The  waiver  request  shall  be 
forwarded  to  the  Secretary,  via  the 
Office  of  Acquisition  and  Grant 
Management  (M-60).  The  USCG  shall 
maintain  a  written  record  of  each  waiver 
granted  and  the  Congressional 
notification  and  report  made,  together 
with  supporting  documentation. 

PART  1247— TRANSPORTATION 
Subpart  1247.1— General 

1247.104-370     Contract  clause. 

Subpart  1247.3— Transportation  in  Supply 
Contracts 

1247.305    Solicitation  provisions,  contrBct 

clauses,  and  transportation  {sctors. 
1247.305-70     Solicitation  provisions. 
1247.305-71     Contract  clause. 
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Subpart  1247 
1247.104-370 


Subpart  1247.5 -Ocean  Transportation  by 
U.S.-FlagV«s»)l8 

1247.506    ProOBdures. 

Authority:  5  (j.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 


1— General 


Contract  clause. 
The  contra^ing  of&cer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.247-1, 
Acceptable  Sorvice  at  Reduced  Rates,  to 
implement  th^  requirements  of  (FAR)  48 
CFR  47. 104-3 

Subpart  1247.3--Tran8portation  in 
Supply  Con  tffcts 

1247.305    Solicitation  provisions,  contract 
clauses,  and  transportation  factors. 

1247.305-70    SoUdtation  provisions. 

The  contrac  ting  officer  shall  insert  the 
following  provisions  in  solicitations,  as 
appUcable: 

(a)  (TAR)  4q  CFR  1252.247-2,  F.o.b. 
Origin  Information,  with  Alternates  I  or 
II,  as  applicable,  shall  be  inserted  in 
accordance  with  (FAR)  48  CFR  47.305- 
3(b); 

(b)  (TAR)  4(  CFR  1252.247-3.  F.o.b. 
Origin  Only,  aiall  be  inserted  in 
accordance  wi  th  (FAR)  48  CFR  47.305- 
3(e): 

(c)  (TAR)  4£  CFR  1252.247-4.  F.o.b. 
Destination  O  ily.  shall  be  inserted  in 
accordance  wjth  (FAR)  48  CFR  47.305- 
4(b): 

(d)  (TAR)  4)1  CFR  1252.247-5. 
Shipments  to  Ports  and  Air  Terminals, 
with  Altematis  1. 11.  and  III,  shall  be 
inserted  in  ac(  ordance  with  (FAR)  48 
CFR  47.305-6(a)(l)  through  (a)(4): 

(e)  (TAR)  43  CFR  1252.247-6.  F.o.b. 
Designated  Air  Carrier's  Terminal.  Point 
of  Exportation ,  implements  the 
requirements  )f  (FAR)  48  CFR  47.305- 
6(a)(5);  and 

(0  (TAR)  48  CFR  1252.247-7, 
Nomination  o  Additional  Forts, 
implements  tl  e  requirements  of  (FAR) 
48  CFR  47.30;  ~6(d). 

1247.305-71    ( lontract  clause. 

The  contrac  ing  officer  shall  insert  the 
clause  at  (TAI  )  48  CFR  1252.247-8. 
Supply  Movei  nent  in  the  Defense 
Transportation  System,  in  contracts  to 
implement  th*  requirements  of  (FAR)  48 
CFR47.305-6|f)(l). 

Subpart  1247i5 — Ocean  Transportation 
by  U.S.-Flag  Vessels 


1247.506 

(d)  Reports  i 
preference  shi 
(see  (FAR)  48 1 
minimum,  co| 
follow  the  pn 
subparagraph 


lires. 
onceming  cargo 
ments/ocean  shipments 
FR  47.506(d))  shall,  as  a 
tain  the  information  and 
edures  within 
c)  of  (FAR)  48  CFR 


52.247-64.  Preference  for  Privately 
Owned  U.S.-Flag  Commercial  Vessels. 

PART  1252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  1252.1— Instructions  for  Using 
Provisions  and  Clauses 

1252.101    Using  Part  1252. 

Subpart  1252.2- Texts  of  Provisions  and 
Clauses 

1252.209-70    Disclosure  of  conflicts  of 

interest. 
1252.210-70    Brand  name  or  equal. 
1252.210-71     Index  for  specifications. 
1252.210-90    Bar  coding  requirement. 

(USCG) 
1252.213-90    Evaluation  factor  for  Coast 

Guard  performance  of  bar  coding 

requirement.  (U'SCG) 
1252.215-70    Key  personnel  and/or 

facilities. 
1 252.216-70    Evaluation  of  offers  subject  to 

an  economic  price  adjustment  clause. 
1252.216-71     Determination  of  award  fee. 
1252.216-72    Performance  evaluation  plan. 
1252.216-73     Distribution  of  award  fee. 
1252.216-74    Settlement  of  letter  contract. 
1252.217-71     [delivery  and  shifting  of  vessel. 
1252.217-72    Performance. 
1252.217-73    Inspection  and  manner  of 

doing  worlo 
1252.217-74    Subcontracts. 
1252.217-75    Laydays. 
1252.217-76    Liability  and  insurance. 
1252.217-77    Title. 
1252.217-78    Discharge  of  liens. 
1252.217-79    Delays. 
1252.217-80    Department  of  Labor  Safety 

and  Health  Regulations  for  Ship 

Repairing. 
1252.217-81    Guarantee. 
1252.219-70    Small  Business  and  Small 

Disadvantaged  Business  subcontracting 

reporting. 
1252-220-90    Local  hire.  (USCG) 
1252.222-70    Strikes  or  picketing  affecting 

timely  completion  of  the  contract  work. 
1252.222-71     Strikes  or  picketing  affecting 

access  to  a  DOT  facility. 
1252.223-70    Removal  or  disposal  of 

hazardous  substances — Applicable 

licenses  and  permits. 
1252.223-71     Accident  and  fire  reporting. 
1252.223-72    Protection  of  human  subjects. 
1252.225-90    Buy  American  Certificate — 

Steel  and  Manufactured  Products  (FAA) 
1252.225-91     Buy  American — Steel  and 

Manufactured  Products  (FAA) 
1252.228-70    Loss  of  or  damage  to  leased 

aircraft. 
1252.228-71     Fair  market  \'alue  of  aircraft. 
1252.228-72    Risk  and  indemnities. 
1252.228-90    Notification  of  Miller  Act 

payment  bond  protection.  (USCG) 
1252.231-70    Date  of  incurrence  of  costs. 
1252.236-70    Special  precautions  for  work 

at  operating  airports. 
1252.237-70    Qualifications  of  employees. 
1252.237-90    Requirements.  (USCG) 
1252.237-91     Area  of  performance.  (USCG) 
1252.237-92    Performance  and  delivery. 

(USCG) 
1252.237-93    Subcontracting.  (USCG) 


1252.237-94    Termination  for  default. 

(USCG) 
1252.237-95    Group  interment.  (USCG) 
1252.237-96    Permits.  (USCG) 
1252.237-97    Facility  requirements.  (USCG) 
1252.237-98    Preparation  history.  (USCG) 
1252.237-99    Award  to  single  offeror. 

(USCG) 
1252.242-70    Dissemination  of 

information — Educational  institutions. 
1252.242-71    Contractor  testimony. 
1252.242-72    Dissemination  of  contract 

information. 
1252.242-73    Contracting  officer's  technical 

representative. 
1252.245-70    Government  property  reports. 
1252.247-1     Acceptable  service  at  reduced  ' 

rates. 
1252.247-2    F.o.b.  origin  information. 
1252.247-3    F.o.b.  origin  only. 
1252.247-4    F.o.b.  destination  only. 
1252.247-5    Shipments  to  ports  and  air 

terminals. 
1252.247-6    F.o.b.  designated  air  carrier's 

terminal,  point  of  exportation. 
1252.247-7    Nomination  of  additional  ports. 
1252.247-8    Supply  movement  in  the 

Defense  Transportation  System. 

Authority:  5  U  S.C.  301:  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1252.1 — Instructions  for  Using 
Provisions  and  Clauses 

1252.101    Using  Part  1252. 

(b)  Numbering — (2)(i)  Provisions  or 
clauses  that  supplement  the  FAR. 

(A)  Agency-prescribed  provisions  and 
clauses  permitted  by  TAR  and  used  on 

a  standard  basis  (i.e..  normally  used  in 
two  or  more  solicitations  or  contracts 
regardless  of  contract  type)  shall  be 
prescribed  and  contained  in  the  TAR. 
OAs  desiring  to  use  a  provision  or  a 
clause  on  a  standard  basis  shall  submit 
a  request  containing  a  copy  of  the 
clause(s),  justification  for  its  use.  and 
evidence  of  legal  counsel  review  to  M- 
60  in  accordance  with  (TAR)  48  CFR 
1201.304  for  possible  inclusion  in  the 
TAR. 

(B)  Provisions  and  clauses  used  on  a 
one-time  basis  (i.e.,  non-standard 
provisions  and  clauses)  may  be 
approved  by  the  contracting  officer, 
unless  a  higher  level  is  designated  by 
the  OA.  This  authority  is  permitted 
subject  to: 

(J)  evidence  of  legal  counsel  review  in 
the  contract  file; 

(2)  inserting  these  clauses  in  the 
appropriate  sections  of  the  uniform 
contract  format;  and 

(3)  ensuring  the  provisions  and 
clauses  do  not  deviate  from  the 
requirements  of  the  FAR  and  TAR. 
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Subpart  1252.2^Texts  of  Provisions 
and  Clauses 

1 262.209-70    Disclosure  of  conflicts  of 
interest 

As  prescribed  in  1209.507,  insert  the 
following  provision: 

D':^>closu^e  of  Conflicts  of  Interest  (Oct  1994) 

It  is  the  Department  of  Transportation's 
(DOT)  policy  to  a-.vard  contracts  to  only  those 
offerors  whose  objectivity  is  not  impaired 
because  of  any  related  past,  present,  or 
planned  interest,  financial  or  otherwise,  in 
organizations  regulated  by  DOT  or  in 
organizations  whose  interests  may  be 
substantially  affected  by  Departmental 
ac'ivities.  Based  on  this  piolicy: 

la)  The  offeror  shall  provide  a  .statement  in 
its  proposal  whirh  describes  in  a  concise 
m  nner  all  past,  present  or  planned 
or  anizational,  financial,  contractual  or  other 
'  in  '?rest(s)  with  an  organization  regulated  by 
D<  T,  or  with  an  organization  whose  interests 
m;  V  be  substantially  affected  by  Depart- 
mt-ntal  arli\  ilies,  and  .which  is  related  to  the 
work  under  this  solicitation.  The  interest(s) 
der'cribed  shall  include  those  of  the  profioser, 
its  affiliates,  proposed  consultants,  proposed 
s-ibcontrartors  and  key  personnel  of  any  of 
the  entities.  Past  interest  shall  be  limited  to 
within  one  year  of  the  date  of  the  offeror's 
technical  proposal.  Key  personnel  shall 
include  any  person  owning  more  than  20% 
interest  in  the  offeror,  and  the  offeror's 
corporate  officers,  its  senior  managers  and 
any  employee  who  is  responyible  for  making 
a  decision  or  taking  an  action  on  this  contract 
where  liie  decision  or  action  can  have  an 
economic  or  other  impwict  on  the  interests  of 
r.  regulated  or  affected  organization. 

lb)  The  offeror  shall  describe  in  detail  why 
it  believes.  In  light  of  the  interest(s) 
identified  in  paragraph  (a)  of  this  section, 
that  performance  of  the  proposed  contract 
can  bt!  accomplished  in  an  impartial  and 
cDjective  manner. 

(c)  In  the  absence  of  any  relevant  interest 
identified  in  furagraph  (a)  of  this  section,  the 
offeror  shall  submit  in  its  proposal  a 
statement  (-ertif\'ing  that  to  its  best 
kiiowledgf  and  belief  no  affiliation  exists 
relevant  to  possible  conflicts  of  interest.  The 
olTeror  must  obtain  the  same  information 
from  potential  subcontractors  prior  to  award 
of  a  subcontract. 

(d)  The  Contracting  Officer  will  review  the 
statement  submitted  and  may  require 
additional  relevant  information  frorn  the 
offeror.  All  such  information,  and  any  other 
relevant  information  known  to  DOT,  will  be 
u?;ed  to  determine  whether  an  award  to  the 
offeror  may  create  a  conflict  of  interest.  If  any 
such  conflict  of  interest  is  found  to  exist,  the 
Contrac  ting  Officer  may  (1)  disqualify  the 
offeror,  or  (2)  detennine  that  it  is  otherwise 
in  the  best  interest  of  the  United  States  to 
contract  with  the  offeror  and  include 
appropriate  provisions  to  mitigate  or  avoid 
such  conflict  in  the  contract  awarded. 

(e)  The  refusal  to  provide  the  disclosure  or 
n^prcsentaf  ion,  or  any  additional  information 
required,  may  result  in  disqualification  of  the 
offeror  for  award.  If  nondisclosu>-e  or 
niisn!presentation  is  discovered  after  award. 
th«  rcisulting  contrac  t  may  be  tc^rminated.  If 


afler  award  the  Contractor  discovers  a 
conflict  of  interest  with  respect  to  the 
contract  awarded  as  a  result  of  this 
solicitation,  which  could  not  ruasonabiy  have 
been  know  prior  to  award,  an  immediate  and 
fi  .1  disclosure  shall  be  made  in  writing  to  the 
Contracting  Officer.  The  disclosure  shall 
ir.!  lude  a  full  description  of  the  conflict,  a 
d.scription  of  the  action  the  contractor  has 
t.'.ken,  or  proposes  to  take,  to  avoid  or 
mitigate  such  conflict.  The  Contracting 
Officer  may.  however,  terminate  the  contract 
for  convenience  if  he  or  she  deems  that 
t(  rmination  is  in  the  best  interest  of  the 
Government. 
(Fnd  of  provision) 

1252.210-70    Brand  Name  or  Equal. 
As  prescribed  in  (TAR)  48  CFR 
1210.011,  insert  the  follovdng  provision: 

Brand  Name  or  Equal  (Oct  1994) 

(As  used  in  this  provision,  the  term  "brand 
name"  includes  identification  of  products  by 
make  and  model.) 

(a)  If  items  called  for  by  this  solicitation 
h.ive  been  identified  in  the  schedule  by  a 
"iirand  name  or  equal"  description,  such 
identification  is  intended  to  be  descriptive, 
but  not  restrictive,  and  is  intended  to 
indicate  the  quality  and  characteristics  of 
products  that  will  be  satisfactory.  Offers 
oifering  "equal"  products  (including 
products  of  the  brand  name  manufecturer 

o!  her  than  the  one  described  by  brand  name) 
w  ill  be  considered  for  award  if  such  products 
erf?  clearly  identified  in  the  offers  and  are 
determined  by  the  Government  to  meet  fully 
the  salient  characteristic  requirements  listed 
in  the  solicitation. 

(b)  Unless  the  offeror  clearly  indicates  in 
it<;  offer  that  if  is  offering  an  "equal"  product, 
its  offer  shall  be  considered  as  offering  the 

b;  and  name  product  referenced  in  the 
solicitation. 

(c)  If  the  offeror  proposed  to  furnish  an 
"equal"  prcxduct.  the  brand  name,  if  any.  of 
the  product  to  be  furnished  shall  be  inserted 
ii.  the  space  provided  in  the  solicitation,  or 
such  product  shall  be  otherwise  clearly 
Identified  in  the  offer.  The  evaluation  of 
offers  and  the  determination  as  to  equality  of 
t!  e  product  offered  shall  be  the  responsibility' 
of  the  Government  and  will  be  based  on 

ii. formation  furnished  by  the  offeror  or 
itJentified  in  its  offer  as  well  as  other 
ii:formation  reasonably  available  to  the 
contracting  office.  CALmON  TO  OFFERORS: 
Tiie  contracting  office  is  not  responsible  for 
locating  or  securing  any  infomaation  which  is 
not  identified  in  the  offer  and  reasonably 
available  to  the  contracting  office. 
Accordingly,  to  insure  that  sufficient 
information  is  available,  the  offeror  must 
f.irnish  as  a  part  of  its  offer  all  descriptive 
material  (such  as  cuts,  illustrations, 
drawings,  or  other  information)  necessary  for 
the  contracting  office  to:  (1)  determine 
whether  the  product  offered  meets  the  salient 
cliaracteristic  requirements  of  the 
solicitation;  and  (2)  establish  exactly  whet 
the  offeror  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
ac  quire  by  making  an  award.  The  information 
furnished  may  include  specific  reference  to 
information  previously  furnished  or  to 


infownation  otherwise  available  to  the 
contracting  office. 

(d)  If  the  offeror  proposes  to  modih-  a 
product  so  as  to  make  it  conform  to  the 
n.quirenients  of  the  solicitation,  it  shall:  (1) 
irt^lude  in  its  offer  a  clear  description  of  such 
proposed  modifications;  and  (2)  clearly  mark 
any  descriptive  material  to  show  the 
profwsed  modifications. 

(e)  Modifications  to  make  a  product 
conform  to  a  brand  name  product  referenced 
in  the  solicitation  and  proposed  after  the 
time  for  receipt  of  offers,  will  not  be 
considered. 

(End  of  provision) 

1252.210-71     Index  tor  specrflcations. 

As  prescribed  in  (TAR)  48  CFR 
1210.011,  insert  the  following  clause: 

Index  for  Specifications  (Oct  1994) 

If  an  Index  or  table  of  contents  is  furnished 
in  connection  with  specifications,  it  is 
understood  that  such  index  or  table  of 
contents  is  for  convenience  only.  Its  accuracy 
and  completeness  is  not  guaranteed,  and  it  is 
not  to  be  considered  as  part  of  the 
specification.  In  case  of  discrepancy  between 
the  index  or  table  of  contents  and  the 
S])ecifications,  the  specifications  shall 
govern. 
(Fnd  of  clause) 

1 252.21 0-90    Bar  coding  requirement 
(USCG) 

As  prescritjed  in  USCG  guidance  at 
(TAR)  48  CFR  1210.011-90  and 
1213.507-90.  insert  the  following 
clause: 

Bar  Coding  Requirements  (Oct  1994) 

Item  markings  shall  include  bar  coding  in 
ac  cordance  with  MIL-STD-1189  as  follows: 

(a)  The  stock  number  shall  be  bar  coded 
with  no  prefixes,  dashes,  spaces,  or  suffixes 
encoded.  The  contract  number,  the  delivery 
order,  or  call  order  aumber,  when  used,  shall 
be  bar  coded  with  no  spaces  or  dashes 
enccxied. 

fb)  Prefixes  and  suffixes  to  the  stock 
number  may  be  included  in  the  OCR-A  in- 
the-clear  markings,  but  not  in  the  bar  code. 

(c)  Preferred  Bar  Code  Density  (characters 
per  inch  as  defined  in  MIL-STD-1189)  is 
"standard,"  but  densities  from  "standard"  to 
"low"  are  acceptable. 

(d)  OCR-A  characters  do  not  have  to.  be 
machine  readable. 

(e)  Bar  coding  shall  be  machine  readable. 

(f)  Unless  otherwise  spiecified  herein, 
minimum  bar  code  height  shall  be  0.25  inch 
(6.4  nmfi)  or  15  percent  of  the  barcode  length, 
w  hichever  is  greater. 

(g)  The  preferred  position  of  the  OCR-A 
characters  is  beneath  the  bar  codes,  but  the 
OCR-A  characters  may  be  over  the  bar  codes. 

(h)  On  outer  containers  contractors  shall 
either: 

(1)  Encode  the  stock  numbers  and  contract 
number  in  one  line  of  bar  code  with  the  stock 
number  appearing  first:  or 

(2)  Encode  the  item  stcx:k  number  and 
contract  number  on  two  labels,  with  the  top 
label  containing  the  stock  number  and  the 
lower  label  containing  the  contract  number. 
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(i)  On  unit  and  intermediate  containers,  the 
item  stock  number  in  bar  code  with  OCR-A 
below  may  be  on|  the  same  label  as  the  other 
data  (identification  markings)  required  by 
.VIIL-STD-129H.  However,  the  bar  code  stock 
number  shall  appear  on  the  top  line  with 
OCR-A  characters  on  the  second  line;  the 
OCR-A  characten  may  include  the  stock 
number  prefix  and  suffix,  or  alternatively,  the 
complete  stock  number  including  any  prefix 
and  suffix,  shall  be  repeated  as  part  of  the 
identification  m^^f^ings. 

(j)  Exclusions  |t>m  bar  code  markings  are: 

(1)  Multi-packi/consolidation  containers 
(containers  with  rwo  or  more  different  stock 
numbers  within)] 

(2)  Reusable  snipping  containers  used  for 
multiple/  different  stock  number 
applications. 

(3)  Items  consigned  to  a  prime  contractor's 
plant  for  installafon  in  production. 
(End  of  clause) 

1 252.21 3-dO    Evaluation  factor  for  Coast 
Guard  performaikca  of  bar  coding 
requircMnent  (U^CG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1213.107-90,  insert  the 
following  provision: 

Evaluation  Factor  for  Coast  Guard 
Performance  of  Bar  Coding  Requirement 
(Oct  1994) 

If  a  small  busii  ess  cannot  provide  the  bar 
coding  requiremt  nt,  as  indicated  elsewhere 
in  the  schedule,  I  he  contracting  officer  will 
apply  the  foUonving  formula  to  the  quoted 
amounts: 

(a)  Unit  price  c  uoted  by  small  business 


(b)  Add  unit  a^  to  the  USCG  to  provide 
bar  coding  S_ 


(c)  Adjusted  ui  it  price  (add  lines  a.  and  b.] 


The  line  (c)  am  aunt  will  become  the 
amount  the  contr  acting  officer  considered 
when  determiain  ;  the  lowest  quoted  amount. 
(End  of  provision  ] 


1 252.21  S-70 
facilttie*. 


Kt  y  personnel  and/or 


As  prescribe< 
1215.106,  inser 


Key  Persoonei  axd/or  Facilities  (Oct  1994) 


iiel 


workl 
m»y 


(a)  The  person 
sp>ecified  in  para^ph 
essential  to  the 
hereunder  and 
contracting  parti^ 
time  during  the 
adding  or  deleti 
facilities,  as  apprbpriate 

(b)  Prior  to 
diverting  any  of 
facilities,  the  Coiitractor 
writing,  and  rece  ve 
Contracting  Officer 
the  action  and  s 
(including  proposed 
sufficient  detail 
impact  on  this 

(c)  No  diversioli 
Contractor  without 
Contracting  Officer 


in  (TAR)  48  CFR 
the  following  clause: 


1  and/or  facilities  as 
(c)  are  considered 
being  performed 
with  the  consent  of  the 
.  be  changed  from  time  to 
c  )urse  of  the  contract  by 
in  5  jiersonnel  and/or 


tie  I 


renloving,  replacing,  or 

specified  individuals  or 

shall  notify,  in 
consent  from,  the 
reasonably  in  advance  of 
submit  justification 
substitutions)  in 
I  tb  permit  evaluation  of  the 
cofi  tract. 

shall  be  made  by  the 
the  written  consent  of  the 
The  Contracting  Officer 


may  ratify,  in  writing,  the  change  and  such 
ratification  shall  constitute  the  consent  of  the 
Contracting  Officer  required  by  this  clause. 

The  Key  Personnel  and/or  Facilities  under 
this  Contract: 

(Specify  key  personnel  and/or  facilities) 
(End  of  clause) 

1 2S2.21  &-70    Evaluation  of  offers  sut>iect 
to  an  economic  prfca  adjustment  clause. 

As  prescribed  in  (TAR)  48  CFR 
1216.203-470.  insert  the  following 
provision: 

Evaluation  of  Offers  Subject  to  an  Economic 
Price  Adjustment  Clause  (Oct  1994) 

Offers  shall  be  evaluated  without  an 
amount  for  an  economic  price  adjustment 
being  added.  Offers  will  be  rejected  which: 
(1)  Increase  the  ceiling  stipulated:  (2)  limit 
the  downward  adjustment;  or  (3)  delete  the 
economic  price  adjustment  clause.  If  the  offer 
stipulates  a  ceiling  lower  than  that  included 
in  the  solicitation,  the  lower  ceiling  will  be 
incorporated  into  any  resulting  contract. 

(End  of  provision) 

1 252.21 6-71    Determination  of  award  fee. 

As  prescribed  in  (TAR)  48  CFR 
1216.405(a).  insert  the  following  clause: 

Determinabon  of  Award  Fee  (Oct  1994) 

(a)  The  Government  shall,  at  the 
conclusion  of  each  specified  evaluation 
period(s).  evaluate  the  contractor's 
performance  for  a  determination  of  award  fee 
earned.  The  contractor  agrees  that  the 
determination  as  to  the  amount  of  the  award 
fee  earned  will  be  made  by  the  Government 
Fee  Determination  Official  (FIX3)  and  such 
determination  is  binding  on  both  parties  and 
shall  not  be  subject  to  appeal  under  the 
"Disputes"  clause  or  to  any  board  or  court. 

(b)  It  is  agreed  that  the  evaluation  of 
contractor  performance  shall  be  in 
accordance  with  a  Performance  Evaluation 
Plan  and  that  the  contractor  shall  be 
promptly  advised  in  writing  of  the 
determination  and  reasons  why  the  award  fee 
was  or  was  not  earned.  It  is  further  agreed 
that  the  contractor  may  submit  a  self- 
evaluation  of  (lerformance  of  each  period 
under  consideration.  While  it  is  recognized 
that  the  basis  for  the  determination  of  the  fee 
shall  be  the  evaluation  by  the  Government, 
any  self-evaluation  which  is  received  within 

(insert  number)  days  after  the  end  of 

the  period  being  evaluated  may  be  given  such 
consideration,  if  any.  as  the  FDO  shall  ^nd 
appropriate. 

(c)  "The  FDO  may  specify  in  any  fee 
determination  that  fee  not  earned  during  the 
f>eriod  evaluated  may  be  accumulated  and  be 
available  for  allocation  to  one  or  more 
subsequent  periods.  In  that  event,  the 
distribution  of  award  fee  shall  be  adjusted  to 
reflect  such  allocations. 

(End  of  clause) 

1 252.2 1 6-72    Performance  evaluation  plan . 

As  prescribed  in  (TAR)  48  CFR 
1216.405(b),  insert  the  following  clause: 

Performance  Evaluation  Plan  (Oct  1994) 

(a)  A  Performance  Evaluation  Plan  shall  be 
unilaterally  established  by  the  Government 


based  on  the  criteria  stated  in  the  contract 
and  used  for  the  determination  of  award  fee. 
This  plan  shall  include  the  criteria  used  to 
evaluate  each  area  and  the  percentage  of 
award  fee  (if  any)  available  for  each  area.  A 
copy  of  the  plan  shall  be  provided  to  the 

contractor (insert  number)  calendar 

days  prior  to  the  start  of  the  first  evaluation 
period. 

(b)  The  criteria  contained  within  the 
Performance  Evaluation  Plan  may  relate  to: 
(1)  Technical  (including  schedule) 
requirements  if  appropriate;  (2)  Management: 
and  (3)  Cost. 

(c)  The  Performance  Evaluation  Plan  may. 
consistent  with  the  contract,  be  revised 
unilaterally  by  the  Government  at  any  time 
during  the  period  of  performance. 
Notification  of  such  changes  shall  be 

provided  to  the  contractor (insert 

number)  calendar  days  prior  to  the  start  of 
the  evaluation  period  to  which  the  change 
will  apply. 

(End  of  clause) 

1252.216-73    Oistritnition  of  award  fee. 

As  prescribed  in  (TAR)  48  CFR 
1216.405(c),  insert  the  following  clause: 

Distribution  of  Award  Fee  (Oct  1994) 

(a)  The  total  amount  of  award  fee  available 
under  this  contract  is  assigned  according  to 
the  following  evaluation  periods  and 
amounts: 

Evaluation  Period: 

Available  Award  Fee:  ' 

(insert  appropriate  information) 

(b)  Payment  of  the  base  fee  and  award  fee 
shall  be  made,  provided  that  after  payment 
of  85  percent  of  the  base  fee  and  potential 
award  fee.  the  Govermnent  may  withhold 
further  payment  of  the  base  fee  and  award  fee 
until  a  reserve  is  set  aside  in  an  amount  that 
the  Government  considers  necessary  to 
protect  its  interest.  This  reserve  shall  not 
exceed  15  percent  of  the  total  base  fee  and 
potential  award  fee  or  SIOO.OOO.  whichever  is 
less. 

(c)  In  the  event  of  contract  termination, 
either  in  whole  or  in  part,  the  amount  of 
award  fee  available  shall  represent  a  prorata 
distribution  associated  with  evaluation 
period  activities  or  e\'ents  as  determined  by 
the  Government 

(d)  The  Government  will  promptly  make 
payment  of  any  award  fee  upon  the 
submission  by  the  contractor  to  the 
contracting  officer's  authorized 
representative,  of  a  public  voucher  or  invoice 
in  the  amount  of  the  total  fee  earned  for  the 
period  evaluated.  Payment  may  be  made 
without  using  a  contract  modification. 

(End  of  clause) 

1 252.21 6-74    Settlement  of  letter  contract 

As  prescribed  in  (TfiR)  48  CFR 
1216.603-4,  Insert  the  following  clause; 

Settlement  of  Letter  Coatraa  (Oct.  1994) 

(a)  This  contract  constitutes  the  definitive 
contract  contemplated  by  issuance  of  letter 
contract (insert  number)  dated  . 


(insert  effective  date).  It  supersedes  the  letter 
contract  and  its  modification  number(s) 
(insert  numberfs))  and.  to  the  extent 
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of  any  inconsistencies,  governs,  (b)  The 
cost(s)  and  fee(s),  or  price(s).  established  in 
this  definitive  contract  represents  full  and 
complete  settlement  of  letter  contract 


(insert  number  and  modification  numberfs) 

(insert  number(s)).  Payment  of  the 

agreed  upon  fee  or  profit  withheld  pending 
definitization  of  the  letter  contract,  may 
commence  immediately  at  the  rate  and  times 
stated  within  this  contract. 

(End  of  clause) 

1252.217-71     Delivery  and  Shifting  of 
Vessel. 

As  prescribed  at  1217.7000(a)  and  (b), 
insert  the  following  clause: 

Delivery  and  Shifting  of  Vessel  (Oct.  1994) 

The  Government  shall  deliver  the  vessel  to 
the  Contractor  at  h  is  place  of  business.  Upon 
completion  of  the  work,  the  Government 
shall  accept  delivery  of  the  vessel  at  the 
Contractor's  place  of  business.  The 
Contractor  shall  provide,  at  no  additional 
charge,  ujxin  24  hours'  advance  notice,  a  tug 
or  tugs  and  docking  pilot,  acceptable  to  the 
Contracting  Officer,  to  assist  in  handling  the 
vessel  between  (to  and  from)  the  Contractor's 
plant  and  the  nearest  point  in  a  waterway 
regularly  navigated  by  vessels  of  equal  or 
greater  draft  and  length.  While  the  vessel  is, 
in  the  hands  of  the  Contractor,  any  necessary 
towage,  cartage,  or  other  transportation 
between  ship  and  shop  or  elsewhere,  which 
may  be  incident  to  the  work  herein  specified, 
shall  be  furnished  by  the  Contractor  without 
additional  charge  to  the  Government. 

(End  of  clause) 

1252.217-72    Performance. 

As  prescribed  at  1217.7000(a)  and  (b), 
insert  the  following  clause: 

Performance  (Oct.  1994) 

(a)  Upon  the  award  of  the  contract,  the 
Contractor  shall  promptly  start  the  work 
specified  and  sHrII  diligently  prosecute  the 
work  to  completion.  The  Contractor  shall  not 
start  work  until  the  contract  has  been 
awarded  except  in  the  case  of  emergency 
work  ordered  by  the  Contracting  Officer  in 
writing. 

(b)  The  Government  shall  deliver  the  vessel 
described  in  the  contract  at  the  time  and 
location  specified  in  the  contract.  Upon 
completion  of  the  work,  the  Government 
shall  accept  delivery  of  the  vessel  at  the  time 
and  location  specified  in  the  contract. 

(c)  The  Contractor  shall  without  charge, — 

(1)  Make  available  to  fiersonnel  of  the 
vessel  while  in  dry  dock  or  on  a  marine 
railway,  sanitary  lavatory  and  similar 
facilities  at  the  plant  acceptable  to  the 
Contracting  Officer; 

(2)  Supply  and  maintain  suitable  brows 
and  gangM'ays  from  the  pier,  dry  dock,  or 
marine  railway  to  the  vessel; 

(3)  Treat  salvage,  scrap  or  other  ship's 
material  of  the  Government  resulting  from 
performance  of  the  work  as  items  of' 
Government-furnished  property,  in 
accordance  with  the  Government  Property 
(Pixed  Price  Contracts)  clause; 

(4)  Perform,  or  pay  the  cost  of,  any  repair, 
reconditioning  or  replacement  made 


necessary  as  the  result  of  the  use  by  the 
Contractor  of  any  of  the  vessel's  machinery, 
equipment  or  fittings,  including,  but  not 
limited  to.  winches,  pumps,  rigging,  or  pipe 
lines;  and 

(5)  Furnish  suitable  offices,  office 
equipment  and  telephones  at  or  near  the  site 
of  the  work  for  the  Government's  use. 

.  (d)  The  contract  will  state  whether  dock 
and  sea  trials  are  required  to  determine 
whether  or  not  the  Contractor  has 
satisfactorily  performed  the  work. 

(1)  If  dock  and  sea  trials  are  required,  the 
vessel  shall  be  under  the  control  of  the 
vessel's  commander  and  crew. 

(2)  The  Contractor  shall  not  conduct  dock 
and  sea  trials  not  specified  in  the  contract 
without  advance  approval  of  the  Contracting 
Officer.  Dock  and  sea  trials  not  specified  in 
the  contract  shall  be  at  the  Contractor's 
expense  and  risk. 

(3)  The  Contractor  shall  provide  and  install 
all  fittings  and  appliances  necessary  for  dock 
and  sea  trials.  The  Contractor  shall  be 
responsible  for  care,  installation,  and 
removal  of  instruments  and  apparatus 
furnished  by  the  Government  for  use  in  the 
trials. 

(End  of  clause) 

1 252.21 7-73    Inspection  and  manner  of 
doing  work. 

As  prescribed  at  1217.7000(a)  and  (b), 
insert  the  following  clause: 

Inspection  and  Manner  of  Doing  Work  (Oct. 
1994) 

(a)  The  Contractor  shall  perform  work  in 
accordance  with  the  contract,  any  drawings 
and  specifications  made  a  part  of  the  job 
order,  and  any  change  or  modification  issued 
under  the  Changes  clause. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  clause,  and  unless  otherwise 
specifically  provided  in  the  contract,  all 
operational  practices  of  the  Contractor  and 
all  workmanship,  material,  equipment,  and 
articles  used  in  the  performance  of  work 
under  this  contract  shall  be  in  accordance 
with  the  best  commercial  marine  practices 
and  the  rules  and  requirements  of  the 
American  Bureau  of  Shipping  the  U.S.  Coast 
Guard,  and  the  Institute  of  Electrical  and 
Electronic  Engineers,  in  effect  at  the  time  of 
Contractor's  submission  of  offer. 

(2)  When  Navy  specifications  are  specified 
in  the  contract,  the  Contractor  shall  follow 
Na\'y  standards  of  material  and 
workmanship.  The  solicitation  shall 
prescribe  the  Navy  standard  whenever 
applicable. 

(c)  The  Government  may  inspect  and  test 
all  material  and  workmanship  at  any  time 
during  the  Contractor's  performance  of  the 
work. 

(1)  If,  prior  to  delivery .  the  Government 
finds  any  material  or  workmanship  is 
defective  or  not  in  accordance  with  the 
contract,  in  addition  to  its  rights  under  the 
Guarantee  clause,  the  Government  may  reject 
the  defective  or  nonconforming  material  or 
workmanship  and  require  the  Contractor  to 
correct  or  replace  it  at  the  Contractors 
expense. 

(2)  If  the  Contractor  fails  to  proceed 
promptly  with  the  replacement  or  correction 


of  the  material  or  workmanship,  the 
Government  may  replace  or  correct  the 
defective  or  nonconforming  material  or 
workmanship  and  charge  the  Conlrartor  the 
excess  costs  incurred. 

(3)  As  specified  in  the  contract,  th»» 
Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the 
Government. 

(4)  The  Contractor  shall  maintain  complete 
records  of  all  inspection  work  and  shall  make 
them  available  to  the  Government  during 
performance  of  the  contract  and  for  90  days 
after  the  completion  of  all  work  required. 

(d)  The  Contractor  shall  not  permit  any 
welder  to  work  on  a  vessel  unless  the  welder 
is.  at  the  time  of  the  work,  qualified  to  the 
standards  established  by  the  U.S.  Coast 
Guard,  American  Bureau  of  Shipping,  or 
Department  of  the  Navy  for  the  type  of 
welding  being  performed.  Qualifications  of  a 
welder  shall  be  as  specified  in  the  contract. 

(e)  The  Contractor  shall — 

(1)  Exercise  reasonable  care  to  protect  the 
vessel  from  fire; 

(2)  Maintain  a  reasonable  system  of 
inspection  overactivities  taking  place  in  the 
vicinity  of  the  vessel's  magazines,  fuel  oil 
tanks,  or  storerooms  containing  flammable 
materials. 

(3)  Maintain  a  reasonable  number  of  hose 
lines  ready  for  immediate  use  on  the  vessel 
at  all  times  while  the  vessel  is  bribed 
alongside  the  Contractor  s  pier  or  in  dry  dtn  k 
or  on  a  marine  railway; 

(4)  Unless  otherwise  provided  in  the 
contract,  provide  sufficient  security  patrols  to 
reasonably  maintain  a  fire  watch  for 
protection  of  the  vessel  when  it  is  in  the 
Contractor's  custody; 

(5)  To  the  extent  necessary,  clean,  wash, 
end  steam  out  or  otherwise  make  safe,  all 
tanks  under  alteration  or  repair. 

(5)  Furnish  the  Contracting  Officer  a  "gas- 
free"  or  "safe-for-hotwork"  certificate  before 
any  hot  work  is  done  on  a  tank; 

(7)  Treat  the  contents  of  any  tank  as 
Government  property  in  accordance  with  the 
Government  Property  (Fixed-Price  Contract<;) 
clause;  and 

(8)  Dispose  of  the  contents  of  any  tank  only 
at  the  direction,  or  with  the  concurrence,  of 
the  Contracting  Offirer. 

(f)  Except  as  othenvise  provided  in  the 
contract,  when  the  vessel  is  in  the  custody 
of  the  Contractor  or  in  dry  dock  or  on  a 
marine  railway  and  the  temperature  is 
expected  to  go  as  low  as  35  Fahrenheit,  the 
Contractor  shall  take  all  necessary  steps  lo- 
ll) Keep  all  hose  pipe  lines,  fixtures,  traps. 

tanks,  and  other  receptacles  on  the  vessel 
from  freezing;  and 

(2)  Protect  the  stem  tube  and  propeller 
hubs  from  frost  damage. 

(g)  The  Contractor  shall,  whenever 
p.-acticable — 

(1)  Perform  the  required  work  in  a  manner 
that  will  not  interfere  with  the  berthing  and 
messing  of  Government  personnel  attached  to 
the  vessel;  and 

(2)  Provide  Government  {lersonnel  attached 
to  the  vessel  access  to  the  vessel  at  all  times. 

(h)  Goverim:ient  personnel  attached  lo  the 
vessel  shall  not  interfere  with  the 
Contractor's  work  or  workers. 

(i)(l)  The  Government  does  not  guarantee 
the  correctne.ss  of  the  dimensions,  sizes,  and 
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fiirni 


shapes  set  forth  i 
drawings,  plans, 
furnished  by  the 
contract  requires 
the  work  prior  to 

(2)  Except  as 
this  clause,  and 
furnished  by  the 
Contractor  shall 
correctness  of  th« 
shapes  of  parts 
agreement 

(j)  The  Contractor 
the  site  of  the 
accumulation  of 
caused  by  its  em 
completion  of  thr 
specifies  otherwi  se 
remove  all  rubbish 
and  leave  the  imj  aed 
area  "broom  cleap. 

(End  of  clause) 


I  work 


1252^17-74 

As  prescribe(  l 
insert  the 


any  contract,  sketches, 
ar  specifications  prepared  or 
Lk>vemmeQt,  unless  the 
that  the  Contractor  perform 
any  opportunity  to  inspect, 
slated  in  paragraph  (i)(l)  of 
than  those  parts 
[Jovemment.  and  the 
e  respnnsible  for  the 
dimensions,  sizes,  and 
ished  uRder  this 


shall  at  all  times  keep 
on  the  vessel  free  from 
'  vaste  material  or  rubbish 
I  iloyees  or  the  work.  At  the 
work,  unless  the  contract 
the  Contractor  shall 
firom  the  site  of  the  work 
iate  vicinity  of  the  work 


Subcontracts. 

at  1217.7000(a)  and  (b), 
follot  tring  clause: 


SiJtcontracts  (04  1994) 

(a)  Nothing  contained  in  the  contract  shall 
be  construed  as  creating  any  contractual 
relationship  betw  een  any  subcontractor  and 
the  Government.  The  divisions  or  sections  of 
the  specifications  are  not  intended  to  control 
the  Contractor  in  dividing  the  work  among 
sulKontractors  oi  to  limit  the  work  performed 
by  any  trade. 

(b)  The  Contrai  tor  shall  be  responsible  to 
the  Government  for  acts  and  omissions  of  its 
own  employees,  knd  of  subcontractors  and 
their  employees.  [The  Contractor  shall  also  be 
resp)onsible  for  ti:  e  coordination  of  the  work 
of  the  trades,  subcontractors,  and  material 
men. 

(c)  The 
expense  to  the 
sulx:ontractors  where 
specifications. 

(d)  The  Goven^ent 
will  not  undertal^ 
between  the  Contractor 
subcontractors, 

(End  of  clause) 


!  Con  traitor 


shall,  without  additional 
G<  vemment.  employ  specialty 
required  by  the 

or  its  representatives 
to  settle  any  differences 

and  its 
between  subcontractors. 


Uy 


rdays. 

[  at  1217.7000(a)  and  (b). 
insert  the  following  clause: 

l^y  Days  (Oct  ISM) 


1252.217-75 

As  prescribet  i 


(a)  L^y  day  tim^ 
Government  at 
price  for  this  iten  i 
vessel  remains 
railway  as  a  resu|l 
involves  work  in 
under  the  (>asic 

(b)  No  lay  day 
items  of  the  basic 
was  established 
which  docking  o 
have  been  satisfa  ;torily 
accepted. 

(c)  Days  of  hauling 
whatever  the 
day  time,  and 
performed  by 
as  lay  day  time. 


I  hoi  r 
i  da  rs 


will  be  paid  by  the 
I  Contractor's  stipulated  bid 
of  the  contract  when  the 
the  dry  dock  or  marine 
of  any  change  that 
addition  to  that  required 
c  infract. 
ime  shall  be  paid  until  all 
contract  for  which  a  price 

the  Contractor  and  for 
the  vessel  was  required 
completed  and 


l»vi 


out  and  floating, 
.  shall  not  be  paid  as  lay 
when  no  work  is 
thcl Contractor  shall  not  be  paid 


(d)  Payment  of  lay  day  time  shall  constitute 
complete  compensation  for  all  costs,  direct 
and  indirect,  to  reimburse  the  Contractor  for 
use  of  dry  dock  or  marine  railway. 

(End  of  clause) 

1 252.21 7-76    LiabUity  and  Insurance. 

As  prescribed  at  1217.7000(a)  and  (b), 
insert  the  following  clause: 

Liability  and  Insurance  (Oct  1994) 

(a)  The  Contractor  shall  exercise  its  best 
efforts  to  prevent  accidents,  injury,  or 
damage  to  all  employees,  persons,  and 
property,  in  and  about  the  work,  and  to  the 
vessel  or  part  of  the  vessel  up)on  which  work 
is  done. 

(b)  Loss  or  damage  to  the  vessel,  materials, 
or  equipment.  (*i)  Unless  otherwise  directed 
or  approved  in  writing  by  the  Contracting 
Officer,  the  Contractor  shall  not  carry 
insurance  against  any  form  of  loss  or  damage 
to  the  vessel(s)  or  to  the  materials  or 
equipment  to  which  the  Government  has  title 
or  which  have  been  furnished  by  the 
Government  for  installation  by  the 
Contractor.  The  Government  assumes  the 
risks  of  loss  of  and  damage  to  that  property. 

(2)  The  Government  does  not  assume  any 
risk  with  respect  to  loss  or  damage 
comjjensated  for  by  insurance  or  otherwise  or 
resulting  from  risks  with  resp>ect  to  which  the 
Contractor  has  failed  to  maintain  insurance, 
if  available,  as  required  or  approved  by  the 
Contracting  Officer 

(3)  The  Government  does  not  assume  risk 
of  and  will  not  pay  for  any  costs  of  the 
following: 

(i)  Inspection,  repair,  replacement,  or 
renewal  of  any  defects  in  the  vessel(s)  or 
material  and  equipment  due  to — 

(A)  Defective  workmanship  performed  by 
the  Contractor  or  its  subcontractors; 

(B)  Defective  materials  or  equipment 
furnished  ()y  the  Contractor  or  its 
subcontractors;  or 

(C)  Workmanship,  materials,  or  equipment 
which  do  not  conform  to  the  requirements  of 
the  contract,  whether  or  not  the  defect  is 
latent  or  whether  or  not  the  nonconformance 
is  the  result  of  negligence. 

(ii)  Loss,  damage,  liability,  orexpiense 
caused  by,  resulting  from,  or  incurred  as  a 
consequence  of  any  delay  or  disruption, 
willful  misconduct  or  lack  of  good  faixh  by 
the  Contractor  or  any  of  its  representatives 
that  have  supervision  or  direction  of.— 

(A)  All  or  substantially  all  of  the 
Contractor's  business;  or 

(B)  All  or  substantially  all  of  the 
Contractor's  operation  at  any  one  plant. 

(4)  As  to  any  risk  that  is  assumed  by  the 
Government,  the  Government  shall  be 
subrogated  to  any  claim,  demand  or  cause  of 
action  against  third  parties  that  exists  in 
favor  of  the  Contractor.  If  required  by  the 
Contracting  Officer,  the  Contractor  shall 
execute  a  formal  assignment  or  transfer  of  the 
claim,  demand,  or  cause  of  action. 

(5)  No  party  other  than  the  Contractor  shall 
have  any  right  to  proceed  directly  against  the 
Government  or  join  the  Government  as  a 
codefendant  in  any  action. 

(6)  Notwithstanding  the  foregoing,  the 
Contractor  shall  bear  the  first  S5.000  of  loss 
or  damage  from  each  occurrence  or  incident. 


the  risk  of  which  the  Government  would 
have  assumed  under  the  provision  of  this- 
paragraph  (b). 

(c)  Indemnification.  The  Contractor 
indemnifies  the  Government  and  the  vessel 
and  its  owners  against  all  claims,  demands, 
or  causes  of  action  to  which  the  Government, 
the  vessel  or  its  owner(s)  might  be  subject  as 
a  result  of  damage  or  injury  (inrtuding  death) 
to  the  property  or  person  of  anyone  other 
than  the  Government  or  its  employees,  or  the 
vessel  or  its  owner,  arising  in  whole  or  in 
part  from  the  negligence  or  other  wrongful 
act  of  the  Contractor,  or  its  agents  or 
employees,  or  any  subcontractor,  or  its  agents 
or  employees. 

(1)  The  Contractor's  obligation  to 
indemnify  under  this  paragraph  shall  not 

■  exceed  the  sum  of  5300,000  as  a  consrjquence. 
of  any  single  occurrence  with  respuia  lo  any 
one  vessel. 

(2)  The  indemnity  includes,  without 
limitation,  suits,  actions,  claims,  costs,  or 
demands  of  any  kind,  resulting  from  death, 
personal  injury,  or  property  damage 
occurring  during  the  period  of  performance 
of  work  on  the  vessel  or  within  90  days  after 
redelivery  of  the  vessel.  For  any  claim,  etc., 
made  after  90  days,  the  rights  of  the  parties 
shall  be  as  determined  by  other  provisions  of 
this  contract  and  by  law.  The  indemnity  does 
apply  to  death  occurring  after  90  days  where 
the  injury  was  received  during  the  period 
covered  by  the  indemnity. 

(d)  Insurance.  (1)  The  Contractor  shall,  at 
its  own  expense,  obtain  and  maintaiti  the 
following  insurance:— 

(i)  Casualty,  accident,  and  liability 
insurance,  as  approved  by  the  Contracting 
Officer,  insuring  the  performance  of  its 
obligations  under  paragraph  (c)  of  this  clause. 

lii)  Workers  Comp>en.sation  Insurance  (or 
its  equivalent)  covering  the  employees 
engaged  on-the  work. 

(2)  The  Contractor  shall  ensure  that  all 
subcontractors  engaged  on  the  work  obtain 
and  maintain  the  insurance  required  in 
p>aragraph  (d)(1)  of  this  clause. 

(3)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  shall  provide  evidence  of  the 
insurance  required  by  f>ar8graph  (d)  of  this 
clause. 

(e)  The  Contractor  shall  not  make  any 
allowance  in  the  contract  price  for  the 
inclusion  of  any  premium  expense  or  charge 
for  any  reserve  made  on  account  of  self- 
insurance  for  coverage  against  any  risk 
assumed  by  the  Government  under  this 
clause.  • 

(f)  The  Contractor  shall  give  the 
Contracting  Officer  written  notice  as  soon  as 
practicable  after  the  occurrence  of  a  loss  or 
damage  for  which  the  Government  has 
assumed  the  risk. 

(1)  The  notice  shall  contain  full  details  of 
the  loss  or  damage. 

(2)  If  a  claim  or  suit  is  later  filed  against 
the  Contractor  as  a  result  of  the  event,  the 
Contractor  shall  immediately  deliver  to  the 
Government  every  demand,  notice, 
summons,  or  other  process  received  by  the 
Contractor  or  its  employees  or 
representatives. 

(3)  The  Contractor  shall  cooperate  with  the 
Government  and,  upon  request,  shall  assLst  in 
effecting  settlements,  securing  and  giving 
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evidence,  obtaining  the  attendance  of 
witnesses,  and  in  the  conduct  of  suits.  The 
Government  shall  reimburse  the  Contractor 
for  expenses  incurred  in  this  effort,  other 
than  the  cost  of  maintaining  the  Contractor's 
usual  organization. 

'  (4)  The  Contractor  shall  not,  except  al  its 
own  expense,  voluntarily  make  any 
payments,  assume  any  obligation,  or  incur 
anv-expense  other  than  whst  would  be 
imperative  for  the  protection  of  the  vessel(s) 
at  the  time  of  the  event. 

(g)  In  the  event  of  loss  of  or  damage  to  any 
vessel(s),  material,  or  equipment  which  may 
result  in  a  claim  against  the  Government 
under  the  insurance  provisions  of  this 
contract,  the  Contractor  shall  promptly  notify 
the  Contracting  Officer  of  the  loss  or  damage. 
The  Contracting  Officer  may.  without 
prejudice  to  any  right  of  the  Government, 
either — 

-    (1 )  Order  the  Contractor  to  pro<;eed  with 
replacement  or  repair,  in  which  event  the 
Contractor  shall  effect  the  replacement  or 
repair,        -    , 

(i)  The  Contractor  shall  submit  to  the 
Contracting  Officer  a  request  for 
reimbursement  of  the  cost  of  the  replacement 
or  repair  together  with  whatever  supporting 
documentation  the  Contracting  Officer  jnay 
reasonably  require,  and  shall  identify  the 
request  as  being  submitted  under  the 
Insurance  clause  of  this  contract. 

(ii)  If  the  Government  determines  that  the 
-  risk  of  the  loss  or  damage  is  vf  ithin  the  scope 
of  the  risks  assumed  by  the  Go\'emment 
under  this  clause,  the  Government  will 
reimburse  the  Contr?(ctor  for  the  reasonable 
allowable  cost  of  the  replacement  or  repair, 
plus  a  reasonable  profit  (if  the  work  or 
replacement  or  repair  was  performed  by  the 
Contractor)  less  the  deductible  amount 
specified  in  p>aragraph  (b)  of  this  clause. 

(iii)  Payments  by  the  Government  to  the 
Contractor  under  this  clause  are  outside  the 
scof)e  of  and  shall  not  affect  the  pricing 
structure  of  the  contract,  and  are  additional 
to  the  compiensation  otherwise  payable  to  the 
Contractor  under  this  contract:  or 

(2)  Decide  that  the  loss  or  damage  shall  not 
be  replaced  or  reptaired  and  in  that  event,  the 
Contracting  Officer  shall — 

(i)  Modify  the  contract  appropriately, 
consistent  with  the  reduced  requirements 
reflected  by  the  unreplaced  or  unrepaired 
loss  or  damage;  or 

(ii)  Terminate  ttie  repair  of  any  pert  or  all 
of  the  vessel(s)  under  the  Termination  for 
Convenience  of  ttie  Government  clause  of 
this  contract 

(End  of  clause) 

1252.217-77    Title. 

As  prescribed  at  1217.7000(a)  and  (b), 
insert  the  following  clause: 

Title  (Oct  1994) 

(a)  Unless  otherwise  provided,  title  to  all 
materials  and  equipment  to  be  incorporated 
in  a  vessel  in  the  performance  of  this  contract 
shall  vest  in  the  Government  upwn  delivery 
at  the  location  spiecified  for  the  performance 
of  the  work. 

(b)  Upon  completion  of  the  contract,  or 
with  the  approval  of  the  Contracting  Officer 
fluring  p>erformance  of  the  contract,  all 


Contractor-furnished  materials  and 
equipment  not  incorporated  in.  or  placed  on. 
any  vessel,  shall  become  the  property  of  the 
Contractor,  unless  the  Government  has 
reimbursed  the  Contractor  for  the  cost  of  the 
materials  and  equipments. 

(c)  The  vessel,  its  equipment,  movable 
storw.  cargo,  or  other  ship's  materials  shall 
not  be  considered  Government-furnished 
prof>erty. 

(End  of  clause) 

1252.217-78    Dlsctuwge  of  liens. 

As  prescribed  at  1217.7000(a)  and  (b). 
insert  the  following  clause: 

Discharge  of  Liens  (Oct  1994) 

(a)  The  Contractor  shall  immediately 
discharge  or  cause  to  be  discharged,  any  lien 
or  right  in  n-m  of  any  kind,  other  than  in 
favor  of  the  Government,  that  exists  or  arises 
in  connection  with  work  done  or  materials 
ftjrnished  under  this  contract. 

(b)  If  any  such  lien  or  right  in  rem  is  not 
immediately  discharged,  the  Government,  at 
the  exp)ense  of  the  Contractor,  may  discharge, 
or  cause  to  he  discharged,  the  lien  or  right. 

(End  of  clause) 
1252.217-79    Delays. 

"   As  prescribed  at  1217.7000(a)  and  (b). 
insert  the  following  clause: 

Delays  (Oct  1994) 

When  during  the  performance  of  this 
contract  thaContractor  is  required  to  delay 
work  on  a  vessel  temporarily,  due  to  orders 
or  actions  of  the  Govenmient  resp)ecting 
stoppage  of  work  to  permit  shifting  the 
vessel,  stoppage i>f  hot  work  to  i)ermit 
"bunkering,  stoppage  of  work  due  to 
embarking  or  debarking  passengers  and 
loading  or  discharging  cargo,  and  the 
Contractor  is  not  given  sufficient  advance 
notice  or  is  otherwise  unable  to  avoid 
incurring  additional  costs  on  account  thereof, 
an  equitable  adjustment  shall  be  made  in  the 
price  of  the  contract  ptursuant  to  the 
"Changes"  clau.se. 

(End  of  clause) 

1252.217-80    Department  Of  l.at>or  Safety 
and  Health  Regulations  for  Ship  Repairing. 

As  prescribed  at  1217.7000(a)  and  (b), 
insert  the  following  clause: 

Department  of  L«l>or  Safety  and  Health 
Reguldtions  fiar  Stiip  Repair  (Oct  1 994) 

Nothing  contained  in  this  contract  shall 
relieve  the  Contractor  of  any  obligations  it 
may  have  to  comply  with — 

(a)  The  Occupational  Safety  and  Httalth  Act 
of  1970  (29  U.S.C.  651,  et  seq  ): 

(b)  The  Safety  and  Health  Regulations  for 
Ship  Repairing'(29  CAR  part  1915);  or 

(c)  Any  other  applicable  Federal.  State,  and 
local  laws,  codes,  ordinances,  and 
regulations. 

(End  of  clause) 
1252.217-81    Guarantee. 

As  prescribed  at  1217.7000(c),  insert 
the  following  clause: 


Guarantee  (Oct  1994) 

(a)  In  the  event  any  work  p>erfuniied  or 
materials  furnished  by  the  contractor  prove 
defective  or  deficient  within  60  days  from  the 
date  of  redeliverj'  of  the  vessel(s).  the 
Contractor,  as  directed  by  the  Contracting 
Officer  and  at  its  own  expense,  shall  correct 
and  repair  the  deficiency  to  the  satisfaction 
of  the  Contracting  Officer. 

(b)  If  the  Contractor  or  any  subcontractor 
has  a  guarantee  for  work  performed  or 
materials  furnished  that  exceeds  the  90-day 
peritxl.  the  Government  shall  be  entitled  to 
rely  ujx>n  the  longer  guarantee  until  its 
expiration. 

(c)  With  respect  to  any  individual  work 
item  identified  as  incomplete  at  the  time  of 
redelivery  of  the  vessel(s).  thegiiar:>>.'»H; 
period  shall  run  from  the  date  the  i;i,:n  is 
completed. 

(d)  If  practicable,  the  Government  shall 
give  the  Contractor  an  opportunity  to  r.orret:t 
the  deficiency. 

(1)  If  the  Contracting  Officer  determines  it 
is  not  practicable  or  is  otherwise  not 
advisable  to  return  the  vessel(s)  to  the 
Contractor,  or  the  Contractor  fails  to  proceed 
with  the  repairs  promptly,  the  Contracting 
Officer  may  direct  that  the  repairs  be 
performed  elsewhere,  at  the  (ik)ntractor's 
exp)ense. 

(2)  If  correction  and  re{>airs  are  [>erformed 
by  other  than  the  Contractor,  the  Contracting 
Officer  may  discharge  the  Contractor's 
liability  by  making  an  equitable  deduction  in 
the  price  of  the  contract. 

(e)  The  Contractor's  liability  shall  extend 
for  an  additional  90  day  guarantee  pieriod  on 
those  defects  or  deficiencies  that  the 
Contractor  corrected. 

(f)  At  the  option  of  the  Contracting  officer, 
defects  and  deficiencies  may  be  left 
uncorrected.  In  tl»at  e\ent.  the  Contractor  and . 
Contracting  Officer  shall  negotiate  an 
equitable  reduction  in  the  contract  price. 
Failure  to  agree  upmn  an  equitable  reduction 
shall  constitute  a  dispute  under  the  Disputes 
clause  of  this  contract. 

(End  of  clause) 

1 252.21 9-70  Small  Business  and  Small 
Disadvantaged  Business  subcontracting 
reporting. 

As  prescribed  in  (TAR)  48  CFR 
1219.708-70.  insert  the  following 
clause: 

Small  Business  and  Small  Disadvanlaji^ 
Business  Sulicontracting  Reporting  (Oct 
1994) 

(a)  The  Contractor  shall  submit  the 
Summar>-  Subcontract  Report  (Standard 
Form  295  (SF-295))  to  the  Department  of 
Transportation.  Office  of  the  Secretary-.  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (S-42).  400  7th  St.,  SW. 
Washington.  DC.  20593. 

(b)  The  Contractor  shall  report  the 
information  in  Blocks  14. 17  and  18  of  the 
SF-295. 

(c)  The  Contractor  shall  include  this  clause 
in  all  subcontracts  that  ini  ludi^  the  clause  at 
(FAR)  48  CFR  52.219-9. 
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(End  of  clause) 

1252.220-90    LJocal  hire.  (USCG) 


As  prescribed 
(TAR)  48  CFR 
following  claiise 


Local  Hire  (Oct 


The  Contractc  r 
purpose  of  perfc 
or  in  part  in  a 
unemployment 
average  rate  of 
the  Secretary 
local  residents 
craft  or  trade 
acquire  prompt 
Resident  means 
who  commutes 


in  USCG  guidance  at 
1220.9001,  insert  the 


1994) 


shall  employ,  for  the 
rmiiig  this  contract  in  whole 

that  has  an 
'ate  in  excess  of  the  national 
mpiojinent  (as  defmed  by 
ofp^l)or),  individuals  who  are 
d  who,  in  the  case  of  any 
or  would  be  able  to 
the  necessary  skills.  Local 
a  resident  or  an  individual 
laily  to  that  State. 


Si  ate  I 


a  DC 


p(  ssess  I 


(End  of  clause) 

1252.222-70    Strikes  or  picketing  affecting 
timely  completion  of  the  contract  work. 


As  prescribe  d 
1222.101-71(2 ) 
clause: 


;oiit 
n<  t 


Strikes  or  Pickling 
Completion  of  t|e 

Notwithstand 
hereof,  the  Contj^ctor 
delays  arising 
including  but 
strikes  are 
caused  by  a  stri|e 
constitutes  an 
excusable  unles 
reasonable  and 
such  a  strike  or 
of  a  charge  with 
Board,  the  use 
procedures,  and 
organizations  fo 

(Knd  of  clause) 


!  reaso  ]a 


u  ifa 


Affecting  Timely 
Contract  Work  (Oct  1994) 

ng  any  other  provision 
is  responsible  foi 
of  labor  disputes, 
limited  to  strikes,  if  such 
bly  avoidable.  A  delay 
or  by  picketing  which 
ir  labor  practice  is  not 
the  Contractor  takes  all 
ppropriate  action  to  end 
icketing,  such  as  the  filing 
the  National  Labor  Relations 
other  available  Government 
the  use  of  private  boards  or 
the  settlement  of  disputes. 


1252.222-71 
access  to  a  DO' 


Sjtrlkes  or  picketing  affecting 
facility. 


As  prescribe  d 
1222.101-71(tJ) 
clause: 


vn  iting  I 


■ti: 


If  the  Contrac^ng 
Contractor  in 
picketing:  (a)  is 
subcontrdctor  oi 
(b)  impedes  or 
any  person  to  a 
of  the  wi<rk  is 
take  all 

or  picketing,  in 
filing  of  a  charg( 
the  National 
of  other  avai 
remedies^ 


lo  ;at' 
1  appropr  ate 


Lai  or 


ilabi  i 


in  (TAR)  48  CFR 
,  insert  the  following 


in  (TAR)  48  CFR 
.  insert  the  following 


Strikes  or  Picke  ing  Affecting  Access  to  a 
DOT  Facility  (O^t  1994) 


Officer  notifies  the 
that  a  strike  or 
iretted  at  the  Contractor  or 
any  employee  of  either;  and 
reatens  to  impede  access  by 
XDT  facility  where  the  site 
ed.  the  Contrador  shall 
action  to  end  such  strike 
uding.  if  necessary,  the 
of  unfair  labor  practice"  with 
Relations  Board  or  the  use 
judicial  or  administrative 


(End  of  clause) 

1252.223-70    Removal  or  disposal  of 
hazardous  substances — applicable  licenses 
and  permits. 

As  prescribed  in  (TAR)  48  CFR 
1223.303,  insert  the  following  clause: 

Removal  or  Disposal  of  Hazardous 
Substances — Applicable  Licenses  and 
Permits  (Oct  1994) 

The  Contractor  certifies  that  it  has 

does  not  have all  licenses  and  permits 

rsquired  by  Federal,  state,  and  local  laws  to 
perform  hazardous  substance(s)  removal  or 
disposal  services.  If  the  Contractor  does  not 
currently  possess  these  documents,  it  hereby 
certifies  that  it  will  obtain  all  requisite 

licenses  and  permits  within days  after 

date  of  award.  The  Contractor  shall  provide 
evidence  of  said  documents  to  the 
Contracting  Officer  or  designated 
Government  representative  prior  to 
commencement  of  work  under  the  contract. 

(End  of  clause) 

1252.223-71    Accident  and  fire  reporting. 

As  prescribed  in  (TAR)  48  CFR 
1223.7000(a),  insert  the  following 
clause: 

Accident  and  Fire  Reporting  (Oct  1994) 

(a)  The  Contractor  shall  repiort  to  the 
Contracting  Officer  any  accident  or  fire 
occurring  at  the  site  of  the  work  which 
causes: 

(1)  A  fatality  or  as  much  as  one  lob-t 
workday  on  the  part  of  any  employee  of  the 
Contractor  or  subcontractor  at  any  tier; 

(2)  Damage  of  Si  .000  or  more  to  Federal 
property,  either  real  or  personal; 

(3)  Damage  of  Si. 000  or  more  to  Contractor 
or  subcontractor  owned  or  leased  motor 
v»;hicles  or  mobile  equipment;  or 

(4)  Damage  for  which  a  contract  time 
extension  may  be  requested. 

(b)  Accident  and  fire  reports  required  by 
paragraph  (a)  of  this  section  shall  be 
accomplished  by  the  following  means: 

(1)  Accidents  or  fires  resulting  in  a  death, 
hospitalization  of  five  or  more  persons,  or 
destruction  of  Federal  property  (either  real  or 
personal),  the  total  value  of  which  is 
estimated  at  SIOO.OOO  or  more,  shall  be 
reported  immediately  by  telephone  to  the 
Contracting  Officer  or  his/her  authorized 
n'pre.sentative  and  shall  be  confirmed  by 
telegram  or  facsimile  transmission  within  24 
hours  to  the  Contracting  Officer.  Such 
telegram  or  facsimile  transmission  shall  state 
all  knov,^n  facts  as  to  extent  of  injury  and 
damage  and  as  to  cause  of  the  accident  or 
fire. 

(2)  Other  accident  and  fire  reports  required 
by  paragraph  (a)  of  this  section  may  be 
reported  by  the  Contractor  using  a  state, 
private  insurance  carrier,  or  Contractor 
accident  report  form  which  provides  for  the 
statement  of: 

(i)  The  extent  of  injury;  and 

(ii)  ThH  damage  and  cause  of  the  accident 
or  fire. 

Such  n;port  shall  be  mailed  or  otherwise 
delivered  to  the  Contracting  Officer  within  48 
hours  of  the  occurrence  of  the  accident  or 
fire. 


(c)  The  Contractor  shall  assure  compliance 
by  subconfra(  tors  at  all  tiers  with  the 
requirements  of  this  clause. 

(End  of  clause) 

1252.223-72    Protection  of  human 
subjects. 

As  prescribed  in  (TAR)  48  CFR 
1223.7000(b),  insert  the  following 
clause: 

Protection  of  Human  Subjects  (Oct  1994) 

The  Cxiutractor  shall  comply  with  the 
National  Highway  Traffic  Safety 
Administration  (NH TSA)  principles  and 
procedures  (in  accordance  with  NHTSA 
Order  700-1,  700-3.  and  700-»)  for  the 
protection  of  tfuman  subjects  participating  in 
activities  supported  directly  or  indire<:tly  by   ' 
contracts  from  DOT.  A  copy  of  the  applicafilc 
NHTSA  orders  shall  be  provided  to  offerors 
and/or  contractors  upon  request.  In 
fulfillment  of  its  assurance: 

(a)  A  committee  competent  to  review  . 
projects  and  activities  that  involve  human 
subjects  shall  be  established  and  maintained 
by  the  Contractor. 

(b)  The  committee  shall  be  assigned 
responsibility  to  determine  for  eachactivity 
planned  and  conducted  that: 

(1)  The  rights  and  welfare  of  subje<;ts  are 
adequately  protected; 

(2)  The  risks  to  subjects  are  outweighed  by 
potential  benefits;  and 

(3)  The  informed  consent  of  subjects  shall 
be  obtained  by  methods  that  are  adequate 
and  appropriate.  .         '  . 

(c)  Committee  reviews  are  to  be  conducted 
with  objectivity  and  in  a  manner  to  ensure 
the  exercise  of  independent  judgment  of  the 
members.  Members  shall  be  excluded  from 
review  of  projects  or  activities  in  which  they  - 
have  an  active  role  or  a  conflict  of  interests. 

(d)  Continuing  constructive 
communication  between  the  committee  and 
the  project  directors  must  be  maintained  as 
a  means  of  safeguarding  the  rights  and 
welfare  of  subjects. 

(e)  Facilities  and  professional  attention 
required  for  subjects  who  may  suffer 
physical,  psychological,  or  other  injury  as  a 
result  of  participating  in  an  activity  shall  be 
provided. 

(f)  The  committee  shall  maintain  records  of 
committee  review  pf  applications  and  active 
projects-,  of  documentation  of  informed  • 
consent,  and  of  other  documentation  that 
may  pertain  to  the  selection,  participation, 
and  protection  of  subjects.  Detailed  records 
shall  be  maintained  of  circumstances  of  any 
review  that  adversely  affects  the  rights  or 
welfare  of  the  individual  subjects.  Such- 
materials  shall  be  made  available  to  DOT 
upon  request. 

(g)  The  retention  period  of  such  records 
and  materials  shall  be  as  specified  at  (FAR) 
48  CFR  4.703. 

(h)  Periodic  reviews  shall  be  conducted  by 
the  Contractor  to  assure,  through  appropriate 
administrative  overview,  that  the  practices 
and  procedures  designeCfor  the  protection  of 
the  rights  and  welfare  of  subjects  are  being 
cffe<:tively  applied. 

(Note:  If  the  Cx)ntraetor  has  a  Department 
of  Health  and  Human  Services  approved 
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contrau.  and  (ii)  final  assembly  of  the  facility 
or  equipment  lo  be  delivered  under  this 
contract  has  taken  place  in  the  linitetl  States; 
or 

(4)  that  inclusion  of  domestic  material  will 
increase  the  cost  of  the  overall  contract  by 
more  than  25  percent. 

(c)  In  calculating  components'  costs,  labor 
costs  involved  in  final  assembly  shall  not  tie 
included  in  the  calculation. 

(d)  This  clause  takes  precedence  over  the 
provisions  of  the  (FAR)  48  CFR  52.225-3. 
Buy  American — Supplies,  and  the  (FAR)  48 
CFR  clause  52.225-5.  Buy  American- 
Construction  Materials,  in  respect  to  their 
applicability  to  steel  and  manufactured 
products. 

(End  of  clause] 


1252.228-70 
aircraft. 


Loss  of  or  damage  to  leased 


As  prescribed  in  (TAR)  48  CFR 
1228.306-70  (a)  and  (b).  insert  the 
following  clause: 

Loss  of  or  Damage  to  Leased  Aircraft  (Oct 
1994) 


Institutional  Review  Board  (IRB)  which  can 
appropriately  review  this  contract  in 
accordance  with  the  technical  requirements 
and  NHTSA  Orders  700-1.  700-3.  and  700- 
4.  thall  IRB  will  be  considered  acceptable  for 
the  purposes  of  this  contract. 

(End  of  clause) 

1252.225-00    Buy  Anterican  Certificate— 
Steel  and  Manufactured  Products.  (FAA) 

As  prescribed  in  1225.9005(a).  insert 
the  following  provision,  in  solicitations: 

Buy  American  Certificate — Steel  and 
Manufactured  Products  (Oct  1994) 

(a)  By  submitting  a  bid/proposal  under  this 
solicitation,  except  for  those  items  listed  by 
the  offeror  in  paragraph  (b).  the  offeror 
certifies  that  steel  and  manufactured 
products  to  be  used  in  the  project  are 
produced  in  the  United  States  and  that 
components  of  unknown  origin  are 
considered  to  have  l>een  produced  or 
manufactured  outside  the  United  States. 

(b)  This  certification  is  required  in 
implementation  of  Section  9129  of  the 
Aviation  Safety  and  Capacity  Expansion  Act 
of  1990,  (Subtitle  B  of  Title  IX  of  Pub.  L  101- 
508,  the  Omnibus  Budget  Reconciliation  Act 

(a)  The  Government  assumes  all  risk  of  loss 
of,  or  damage  (except  normal  wear  and  tear) 
to,  the  leased  aircraft  during  the  terra  of  this 
lease  while  the  aircraft  is  in  the  possession 
of  the  Government. 

(b)  In  the  event  of  damage  to  the  aircraft, 
the  Government,  at  its  option,  shall  make  the 
necessary  repairs  yvith  its  own  facilities  or  by 
contract,  or  pay  the  Contractor  the  reasonable 
cost  of  repair  of  the  aircraft. 

(c)  In  the  event  the  aircraft  is  lost  or 
1252.225-91    Buy  American — Steel  and           damaged  beyond  repair,  the  Government 
Manutactuied  Products.  (FAA)                           shall  pay  the  Contractor  a  sum  equal  to  the 

As  prescribed  in  1225.9005(b),  insert  fa'r  market  value  of  the  aircraft  at  the  time 

the  following  clause  in  solicitations  and  °^  ''"^h  loss  or  damage,  which  value  may  be 

contracts:  specifically  agreed  to  in  clause  1252.228-71. 

„       .        .  ^      .       ,  ,  .  "Fair  Market  Value  of  Aircraft."  less  the 

olIL  T^","^?  "^  Manufactured  ^^^         ,.3,^3  ^f  .^j,  aircraft.  However,  the 

Products  (Oct  1994)  ^  .  .       .l    j  j  r 

Government  may  retain  the  damaged  aircraft 

(a)  Section  9129  of  the  Aviation  Safety  and      or  dispose  of  it  as  it  wishes.  In  that  event,  the 
Capacity  Expansion  Act  of  1990  (Subtitle  B         Contractor  will  be  paid  the  fair  market  value 
of  Title  IX  of  Pub.  L  101-508  ^e  Omnibus        ^f  ,^,  ^.^^f,  „  ^,^6  in  the  clause. 

?Al  ^^^t'T^      \.V    ?  ^T'  (d)  The  Contractor  certifies  that  the 

the  use  of  steel  and  manufactured  products  .       ,  .     1    j 

produced  in  the  United  States  when  a  project  ^^ontf^ct  price  does  not  include  any  cost 

such  as  that  covered  by  this  contract  receives  a»"butab!e  to  hull  insurance  or  to  any 

funding.  reserve  fund  it  has  established  to  protect  its 

(b)  The  Contractor  shall  deliver  only  steel  interest  in  the  aircraft.  If.  in  the  event  of  loss 
and  manufactured  products  produced  in  the  or  damage  to  the  leased  aircraft,  the 
United  States.  This  requirement  shall  not  Contractor  receives  compensation  for  such 
apply  where  the  Secretary  or  his  or  her  loss  or  damage  in  any  form  from  any  source, 
designee  has  found—  the  amount  of  such  compensation  shall  be: 

(1)  that  its  application  would  be  (1)  credited  to  the  Government  in 
inconsistent  with  the  public  interesU                   determining  the  amount  of  the  Government's 

(2)  that  such  materials  are  not  produced  in       liabilit\'-  or 

the  United  States  in  sufficient  and  reasonably        f,\  rll ■ .    t     \        c.\.      ■       c. 

,..,iui,i„ ,:.  „-   „j    f       .    f    .  (2)  for  an  increment  of  value  of  the  aircraft 

available  quantities  and  of  a  satisfactory  iju        1      r        l.l^^ 

Qualitv  beyond  the  value  for  which  the  Government 

(3)  in  the  case  of  the  procurement  of  is  responsible. 

facilities  and  equipment  under  the  Airport  ^^^ '"  '^^  ^v«"'  °^  '°ss  of  or  damage  to  the 

and  Airway  Improvement  Act  of  1982.  (i)  the  aircraft,  the  Government  shall  be  subrogated 

cost  of  components  and  5ulx:omponents         '  .  to  all  rights  of  recovery  by  the  Contractor 

which  are  produced  in  the  United  States  is  against  third  parties  for  such  loss  or  damage 

more  than  60  percent  of  the  cost  of  all  and  the  Contractor  shall  promptly  assign 

components  to  be  delivered  under  this  such  rights  in  writing  to  the  Government. 


PRODUCT     . 

COUNTRY  OF  ORI- 
GIN 

- 

- • - 

(End  of  provision) 


(End  of  clause) 

1 252.228-71    Fair  market  value  of  aircraft 

As  prescribed  in  (TAR)  48  CFR 
1228.306-70  (a)  and  (c).  insert  the 
following  clause: 

Fair  Market  Value  of  Aircraft  (Oct  1994) 

For  purposes  of  the  clause  entitled  "Loss 
of  or  C)amage  to  Leased  Aircraft."  it  is  agreed 
that  the  fair  market  value  of  the  aire  raft  lo  tie 
used  in  the  performance  of  this  contract  shall 
be  the  lesser  of  the  two  values  s«l  out  in 
paragraphs  (a)  and  (b): 

(a)  S ;  or 

(b)  If  the  contractor  has  insured  the  same 
aircraft  against  loss  or  destruction  in 
connection  with  other  operations,  the 
amount  of  such  insurance  coverage  on  the 
date  of  the  loss  or  damage  tor  which  the 
Government  may  be  responsible  under  this 
contract. 

(End  of  clause) 

1228.228-72    Risk  and  indemnities. 
As  prescribed  in  (TAR)  48  CI  \i 
1228.306-70  (a)  and  (d).  insert  ti  8 
following  clause: 

Risk  and  Indemnities  (Oct  1994) 

The  Contractor  hereby  agrees  lo  indemnify 
and  hold  harmless  the  Government,  its 
officers  and  employees  from  and  against  all 
claims,  demands,  damages,  liabilities,  losses. 
suits  and  judgments  (including  all  costs  and 
expenses  incident  thereto)  which  mny  be 
suffered  by,  accrue  against,  lie  charged  to  or 
recoverable  from  the  Government,  its  officers 
and  employees  by  reason  of  injur)'  to  or  death 
of  any  person  other  than  officers,  agents,  or 
employees  of  the  Government  or  by  reason  of 
damage  to  property  of  others  of  whatsoever 
kind  (other  than  the  property  of  the 
Government,  its  officers,  agents  or 
employees)  arising  out  of  the  operation  of  the 
aircraft.  In  the  event  the  Cfjntractor  holds  or 
obtains  insurance  in  support  of  this 
covenant,  a  Certificate  of  Insurance  shall  be 
delivered  to  the  Contnu  ting  Offit»r 

(End  of  clause) 

1 252.228-90    Notification  of  Miner  Act 
payntent  t>ond  protection.  (USCG) 

-As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1228.9000.  insert  the 
following  clause: 

Notification  of  Miller  Act  Payment  Hood 
Protection  (Oct  1994) 

This  notice  clause  shall  be  inserted  by  first 
tier  subcontractors  in  all  their  sut)contracts 
and  shall  contain  the  surety  which  has 
provided  the  payment  bond  under  the  prime 
contract 

(a)  The  prime  contract  is  subject  to  the 
Miller  Act  (40  U.S.C.  270).  under  whic  h  the 
prime  contractor  has  obtained  a  payment 
bond.  This  pavTnent  bond  may  provide 
certain  unpaid  employees,  suppliers,  and 
subcontractors  a  right  to  sue  the  bonding 
surety  under  the  Miller  Act  for  amounts 
owed  for  work  performed  and  material-i 
deliven,'  under  the  prime  contract. 

(b)  Persons  believing  that  they  have  legal 
remedies  under  the  Miller  Act  should  consult 
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their  legal  adv 
to  take  to 
clause  does 
against  the 
any  relationsh 
between  the 


sor  regarding  the  proper  steps 
obtafi  these  remedies.  This  notice 
provide  any  party  any  rights 
Federal  Government,  or  create 
p.  contractual  or  otherwise, 
F<  deral  Government  and  any 


private  party 

(c)  The 
payment  bond 


surel  y 


„  which  has  provided  the 
under  the  prime  contract  is: 


(Name) 


(Street  Addres  i) 


(City,  State.  Zi  >  Code) 


(Contact  &  Tel 
(End  of  clause 


No.; 


1 252.231  -70    Date  of  incurrence  of  costs. 

As  present  ed  in  (TAR)  48  CFR 
1231.205-32  insert  the  following 
clause: 

Date  of  Incurr(  nee  of  Costs  (Oct  1994) 

The  Coiiirac  or  shall  be  entitled  to 
reimbursemen  for  costs  incurred  on  or  after 

in  an  ai  lount  not  to  exceed  $_ 
that,  if  incurre  I  after  this  contract  bad  been 
entered  into,  w  ould  have  l)een  reimljursable 
under  this  con  ract. 

(End  of  clause 


1252.236-70 
at  operating 

As  prescril  ed 
1236.570.  insert 


Special  precautions  for  work 
airports. 

in  (TAR)  48  CFR 
the  following  clause: 


Special  Precai  tions  for  Work  at  Operating 
Airports  (Oct  1  994) 

wc  rk 


airpK  rt 


lb! 


(a)  When 
of>erating  a 
arrange  its  wo; 
interfere  with 
operations  wil 
construction 
the  Contractor 
interfere  with 
aircraft  shall 
in  the  manner 
Officer.  The 
effort  to  reduc( 
Contractor's 

(b)  Unless  o 
regulations,  al 
operations  are 
yellow  flags 
lights  at  other 
edge  of  the 
existing  apron  i 
not  less  than 
supported  as 
markings  on 
may  be  either 
These  lights  a 
to  outline  the 
distance  bietw^e 
not  t>e  greater 
shall  provide 
lights  in  woi 
than  daylight 
and  the  hour 
determined  by 

(c)  All  equi 
tonstmction 


is  to  he  performed  at  an 
the  Contractor  must 
schedule  so  as  not  to 
light  operations.  Such 
take  precedence  over 
ci  mvenience.  Any  operations  of 
which  would  otherwise 
I  ir  endanger  the  operations  of 
performed  only  at  times  and 
directed  by  the  Contracting 
Q  ivemment  will  make  every 

the  disruption  of  the 
operation. 

envise  specified  by  local 
areas  in  which  construction 
underway  shall  b>e  marked  by 

daylight  hours  and  by  red 
imes.  The  red  lights  along  the 
coitstruction  areas  within  the 
shall  be  the  electric  type  of 
watts  intensity  placed  and 
■quired.  All  other  construction 
r(iads  and  adjacent  parking  lots 
I  electric  or  battery  type  lights. 
1  d  flags  shall  be  placed  so  as 
I  onstruction  areas  and  the 

n  any  two  flags  or  lights  shall 
han  25  feet.  The  Contractor 
i  dequate  watch  to  maintain  the 
condition  at  all  times  other 
ours.  The  hour  of  t)eginning 
I  ending  of  daylight  will  l>e 
the  Contracting  Officer. 
I  ment  and  material  in  the 
as  or  when  moved  outside 


i 


d\ring( 


lX)i 


;  r  fc 


rk  ng  ( 


a  v-i 


the  construction  area  shall  he  marked  with 
airport  safety  Hags  during  the  day  and  when 
directed  by  the  Contracting  Officer,  with  red 
obstruction  lights  at  nights.  All  equipment 
operating  on  the  apron,  taxiway,  runway,  and 
intermediate  areas  after  darkness  hours  shall 
have  clearance  lights  in  conformance  with 
instructions  fi"om  the  Contracting  Officer.  No 
construction  equipment  shall  Ofierate  within 
50  feet  of  aircraft  under;going  fuel  operations. 
Open  flames  are  not  allowed  on  the  ramp 
except  at  times  authorized  by  the  Contracting 
(Jffirer. 

(d)  Trucks  and  other  motorized  equipment 
e:itering  the  airport  or  construction  area  shall 
do  so  only  over  routes  determined  by  the 
Contracting  Officer.  Use  of  runways,  aprons, 
taxiways,  or  parking  areas  as  truck  or 
equipment  routes  will  not  be  permitted 
unless  specifically  authorized  for  such  use. 
Flag  personnel  shall  he  furnished  by  the 
Contractor  at  p>oints  on  apron  and  taxiway  for 
safe  guidance  of  its  equipment  over  these 
areas  to  assure  right  of  way  to  aircraft.  Areas 
and  routes  used  during  the  contract  must  be 
re^amed  to  their  original  condition  by  the 
Contractor.  The  maximum  speed  allowed  at 
the  airfxjrt  shall  be  established  by  airport 
management.  Vehicles  shall  be  opwrated  so  as 
to  be  under  safe  control  at  all  times,  weether 
and  traffic  conditions  considered.  Vehicles 
must  he  equipped  with  head  and  tail  lights 
during  the  hours  of  darkness. 

(End  of  clause) 

1252.237-70    Qualifications  of  employees. 

As  prescribed  in  (TAR)  48  CFR 
1237.1 10,  insert  the  following  clause: 

Qualifications  of  Employees  (Oct  1994) 

The  Contracting  Officer  may  require 
dismissal  from  work  of  those  employees 
which  he/she  deems  incompetent,  careless, 
insubordinate,  unsuitable  or  otherwise 
objectionable,  or  whose  continued 
employment  he/she  deems  contrary  to  the 
public  interest  or  inconsistent  with  the  best 
interest  of  national  security.  The  Contractor 
shall  fill  out,  and  cause  each  of  its  employees 
on  the  contract  work  to  fill  out,  for 
submission  to  the  Government,  such  forms  as 
may  he  necessary  for  security  or  other 
reasons.  Upon  request  of  the  Contracting 
Officer,  the  Contractor's  employees  shall  be 
fingerprinted.  Each  employee  of  the 
Contractor  shall  be  a  citizen  of  the  United 
States  of  America,  or  an  alien  who  has  been 
lawfully  admitted  for  permanent  residence  as 
evidenced  by  Alien  Registration  Receipt  Card 
Form  1-151,  or  who  presents  other  evidence 
from  the  Immigration  and  Naturalization 
Service  that  employment  will  not  affect  his/ 
her  immigration  status. 

1252.237-90    Requirements.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 

Requirements  (Oct  1994) 

(a)  Except  as  provided  in  paragraphs  (c) 
and  (d)  of  this  clause,  the  Government  will 
order  from  the  Contractor  all  of  its 
requirements  in  the  area  of  performance  for 
the  supplies  and  services  listed  in  the 
.s(  hedule  of  this  contract. 


(b)  Each  order  will  be  issued  as  a  delivery 
o.i-der  and  will  list — 

(1)  The  supplies  or  services  l)eing  ordered; 

(2)  The  quantities  to  be  furnished; 

(3)  Delivery  or  performance  dates; 

(4)  Place  of  delivery  or  performance; 

(5)  Packing  and  shipping  instructions; 

(6)  The  address  to  send  invoices;  and 

(7)  The  funds  from  which  payment  will  lie 
made. 

(c)  The  Government  may  elect  not  to  order, 
supplies  and  services  under  this  contract  In 
instances  where  the  body  is  removed  from 
the  area  for  medical,  scientific,  or  othor 
reason. 

(d)  In  an  epidemic  or  other  emergency,  the 
contracting  activity  may  obtain  services 
iMjyond  the  capacityof  the' Contractor's 
facilities  from  other  sources. 

(e)  Contracting  Officers  of  the  following 
activities  may  order  services  and  supplies 
under  this  contract — 


(Knd  of  i.lause) 

1252.237-01    Area  of  performance.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Area  of  Performance  (Oct  1994) 

(a)  The  area  of  performance  is  as  specified 
in  the  contract. 

(b)  The  Contractor  shall  take  possession  of 
the  remains  at  the  place  where  they  are    ■ 
located,  transport  them  to  the  Contractor's 
place  of  preparation,  and  later  transp)ort  them 
to  a  plnce  designated  by  the  Contracting 
Officer. 

(c)  The  Contrac  tor  will  not  he  reimbursed 
for  transportation  when  t)oth  the  place  where 
the  remains  were  located  and  the  delivery 
point  are  within  the  area  of  performance. 

(d)  If  remains  are  located  outside  the  area 
of  f)erformance,  the  Ccmtracting  Officer  may 
place  an  order  with  the  Contractor  under  this, 
contract  or  may  obtain  the  services 
elsewhere.  If  the  Contracting  Officer  requires 
the  Contractor  to  transport  the  remains  into 
the  area  of  performance,  the  Contractor  shall 
be  paid  the  amount  per  mile  in  the  schedule 
for  the  number  of  miles  required  to  transport 
the  remains  by  a  reasonable  route  from  the 
point  where  located  to  the  boundary  of  the 
area  of  performance. 

(e)  The  Contracting  Officer  may  require  the 
Contractor  to  deliver  remains  to  any  point 
within  100  miles  of  the  area  of  performance. 
In  this  case,  the  Contractor  shall  be  paid  the 
amount  per  mile  in  the  schedule  for  the 
number  of  miles  required  to  transport  the 
remains  by  a  reasonable  route  from  the 
boundary  of  the  area  of  performance  to  the 
delivery  point. 

(End  of  clause) 

1 252.237-02    Performance  and  delivery. 
(USCG)  . 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 

Performance  and  Delivery  (Oct  1994) 
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(a)  The  Contractor  shall  furnish  the 
material  ordered  and  perform  the  services 
specified  as  promptly  as  possible  but  not 
later  than  36  hours  after  receiving 
notification  to  remove  the  remains,  excluding 
the  time  necessary  for  the  Government  to 
inspect  and  check  results  of  preparation. 

(b)  The  Government  may,  at  no  additional 
charge,  require  the  Contractor  to  hold  the 
remains  for  an  additional  period  not  to 
exceed  72  hours  from  the  time  the  remains 
are  casketed  and  final  inspection  completed. 

(End  of  clause) 

1252.237-«3    SutKontracting.  (USCh) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Subcontracting  (Oct  1994) 

The  Contractor  shall  not  subcontract  any 
work  under  this  contract  without  the 
Contracting  Officer's  written  approval.  This 
clause  does  not  apply  to  contracts  of 
employment  between  the  Contractor  and  its 
personnel. 

(End  of  clause) 

1252.237-04    Termination  for  default 
(USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Termination  for  Default  (Oct  1994) 

(a)  This  clause  supplements  and  is  in 
addition  to  the  Default  clause  of  this  contract. 

(b)  The  Contracting  Officer  may  terminate 
this  contract  for  default  by  written  notice 
ivithout  the  ten  day  notice  required  by 
paragraph  (a)(2)  of  the  Default  clause  if— 

(1)  The  Contractor,  through  circumstances 
reasonably  within  its  control  or  that  of  its 
employees,  performs  any  act  under  or  in 
connection  with  this  contract,  or  fails  in  the 
performance  of  any  service  under  this 
contract  and  the  act  or  failures  may 
reasonably  he  considered  to  reflect  discredit 
upon  the  Department  of  Transportation  in 
fulfilling  its  responsibility  for  proper  care  of 
remains; 

(2)  The  Contractor,  or  its  employees, 
solicits  relatives  or  friends  of  the  deceased  to 
purchase  supplies  or  services  not  under  this 
contract.  (The  Contractor  may  fiimish 
supplies  or  arrange  for  services  not  under 
this  contract,  only  if  representatives  of  the 
deceased  voluntarily  request,  select,  and  pay 
for  them.); 

(3)  The  services  or  any  part  of  the  services 
are  performed  by  anyone  other  than  the 
Contractor  or  the  Contractor's  employees 
without  the  vnitten  authorization  of  the 
Contracting  Officer. 

(4)  The  Contractor  refuses  to  perform  the 
services  required  for  any  particular  remains; 
or 

(5j  The  Contractor  mentions  or  otherwise 
uses  this  contract  in  its  advertising  in  any 
way. 


(End  of  clause) 

1252.237-05    Group  IntermenL  (USCG) 
As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Group  Interment  (Oct  1994) 

The  Government  will  pay  the  Contractor 
for  supplies  and  services  provided  for 
remains  interred  as  a  group  on  the  l>asis  of 
the  numt>er  of  caskets  furnished,  rather  than 
on  the  t)asis  of  the  number  of  persons  in  the  - 
group- 

(End  of  clause) 

1252^7-06    Permits.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Permits  (Oct  1994) 

The  Contractor  shall  meet  all  State  and 
local  licensing  requirements  and  obtain  and 
furnish  all  necessary  health  department  and 
shipping  permits  at  no  additional  cost  to  the 
Government.  The  Contractor  shall  ensure  that 
all  necessary  health  department  permits  are 
in  order  for  disposition  of  the  remains. 

(End  of  clause) 

1252.237-07    Facility  requirements.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 

Facility  Requirements  (Oct  1994) 

(a)  The  Contractor's  building  shall  have 
complete  facilities  for  maintaining  the 
highest  standards  for  solemnity,  reverence, 
assistance  to  the  family,  and  prescribed 
ceremonial  services. 

(b)  The  Contractor's  preparation  room  shall 
t)e  clean,  sanitary,  and  adequately  equipped. 

(c)  The  Contractor  shall  have,  or  be  able  to 
obtain  the  necessary  items  (e.g.,  catafalques, 
structures,  trucks,  equipment)  for  religious 
services- 

(d)  The  Contractor's  funeral  home, 
furnishings,  grounds,  and  surrounding  area 
shall  present  a  clean  and  well-kept 
appearance. 

(End  of  clause) 

12S2.237-M    Preparation  tiistory.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 

Preparation  History  (Oct  1994) 

For  each  l>ody  prepared,  or  for  each  casket 
handled  in  a  group  interment,  the  Contractor 
shall  state  briefly  the  results  of  the 
embalming  process  on  a  certificate  furnished 
by  the  Contracting  Officer. 

(End  of  clause) 

1252.237-09    Award  to  single  offeror. 
(USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  provision: 

.Award  to  Single  Offeror  (Oct  1994) 


(a)  Award  shall  be  made  to  a  single  offeror. 

(b)  Offerors  shall  include  unit  prices  for 
each  item.  Failure  to  include  unit  prices  for 
each  item  will  be  cause  for  rejection  of  the 
entire  offer. 

(c)  The  Government  will  evaluate  offers  on 
the  t>asis  of  the  estimated  quantities  shown. 

(d)  Award  will  he  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  the  lowest  price  to  the  Government. 

(End  of  provision) 
Alternate  I  (Oct  1994) 

If  mortuary  services  are  procured  by  ■ 
negotiations,  substitute  the  following 
paragraph  (d)  for  paragraph  (d)  of  the  basic 
provision: 

(d)  Award  will  be  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  in  the  l>est  interest  of  the 
Government. 

1252.242-70    Dissemination  of 
information— educational  Institutions. 

As  prescribed  in  (TAR)  48  CFR 
1242.203-70(8),  insert  the  following 
clause: 

Dissemination  of  Information — Educational 
Institutions  (Oct  1994) 

(a)  The  Department  of  Transportation 
(DOT)  desires  widespread  dissemination  of 
the  results  of  funded  transportation  research. 
The  Contractor,  therefore,  may  publish 
(subject  to  the  provisions  of  the  "Data 
Rights"  and  "Patent  Rights"  clauses  of  the 
contract)  research  results  in  professional 
journals.  tKXiks.  trade  publications,  or  other 
appropriate  media  (a  thesis  or  collection  of 
theses  should  not  he  used  to  distribute 
results  l>ecause  dissemination  will  not  he 
sufficiently  widespread).  All  costs  of 
publication  pursuant  to  this  clause  shall  be 
tx>me  by  the  Contractor  and  shall  not  l>e 
charged  to  the  Government  under  this  or  any 
other  Federal  contract 

(b)  Any  copy  of  material  published  under 
this  clause  must  contain  acknowledgment  of 
IXDT's  sponsorship  of  the  research  effort  and 
a  disclaimer  stating  that  the  published 
material  represents  the  position  of  the 
authorfs)  and  not  necessarily  that  of  DOT. 
Articles  for  publication  or  papers  to  be 
presented  to  professional  societies  do  not 
require  the  authorization  of  the  Contracting 
Officer  prior  to  release.  HoweTOr,  two  copies 
of  each  article  shall  tie  transmitted  to  the 
Contracting  Officer  at  least  two  weeks  prior 
to  release  or  publication. 

(c)  Press  releases  concerning  the  results  or 
conclusions  from  the  research  under  this 
contract  shall  not  be  made  or  otherwise 
distributed  to  the  public  without  prior 
written  approval  of  the  Contracting  Officer. 

(d)  Publication  under  the  terms  of  this 
clause  does  not  release  the  Contractor  from 
the  obligalion  of  preparing  and  submitting  to 
the  Contracting  CJfficer  a  final  report 
containing  the  findings  and  results  of 
research,  as  set  forth  in  the  schedule  of  the 
contract. 


I 
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(End  of  clause) 

1252^42-71    Co^actortesttmony. 

As  prescribed  in  (TAR)  48  CFR 
1242.203-70(b)^  insert  the  following 
clause: 


Contractor  Te 


ay  (Oct  1994) 


All  requests  for  the  testimony  of  the 
Contractor  or  its  employees,  and  any 
intention  to  testify  as  an  expert  witness 
relating  to:  (a)  any  work  required  by,  and/or 
performed  under,  ithis  contract;  or  (b)  any 
information  provided  by  any  party  to  assist 
the  Contractor  in  the  performance  of  this 
contract,  shall  be  Immediately  reported  to  the 
Contracting  Officer.  Neither  the  Contractor 
nor  its  employees  jshall  testify  on  a  matter 
related  to  work  p^ormed  or  information 
provided  under  tqis  contract,  either 
voluntarily  or  pursuant  to  a  request.  In  any 
judicial  or  adminibtrative  proceeding  unless 
approved  by  the  Contracting  Officer  or 
required  by  a  judas  in  a  final  court  order. 

(End  of  clause) 


1252.242-72 
information. 

As  prescribec 
1242.203-70(c),l 
clause: 


I  of  contract 


in  (TAR)  48  CFR 
insert  the  following 


Disseminatioa  of  Contract  Information  (Oct 
1994) 

The  Contractor  shall  not  publish,  permit  to 
be  published,  or  qistributflrfor  public 
consumption,  any  information,  oral  or 
written,  concerning  the  results  or 
conclusions  made  pursuant  to  the 
performance  of  th|s  contract,  without  the 
prior  written  conttnt  of  the  Contracting 
Officer.  Two  copies  of  any  material  proposed 
to  be  published  oi  distributed  shall  he 
submitted  to  the  (|ontracting  Officer. 

(End  of  clause)     | 

1252.242-73    CoMracting  officer's 
taclMiical  rapraaantaliva. 


Asprescri 
1242-7(X)0,  in 


in  (TAR)  48  CFR 
the  following  clause: 


Contracting  Offi^'a  Technical 
RepresentatlTe  {Q/ct  1994) 

(a)  The  Contracting  Officer  may  designate 
Government  personnel  to  act  as  the 
Contracting  Officer's  Technical 
Representative  (COTR)  to  perform  functions 
under  the  contrac  i  such  as  review  and/or 
inspection  and  ao  »ptance  of  supplies, 
services,  Inchidin ;  construction,  and  other 
functions  of  a  tecinical  nature.  The 
Contracting  Officer  will  provide  a  written 
notice  of  such  de^gnation  to  the  Contractor 
within  five  worlupg  days  after  contract  award 
or  for  constructioii.  not  less  than  five  working 
days  prior  to  giviag  the  contractor  the  notice 
to  proceed.  The  designation  letter  will  set 
forth  the  authorities  and  limitations  of  the 
COTR  under  the  contract. 

(b)  The  Contracting  Officer  cannot 
authorize  the  COTR  or  any  other 
representative  to  tign  documents  (i.e., 
contracts,  contract  modifications,  eta)  that 
require  the  signat^  of  the  Contracting 
Officer. 


(End  of  clause) 

1252.245-70    Government  property 
reports. 

As  prescribed  in  (TAR)  48  CFR 
1245.505-70,  insert  the  following 
clause: 

Government  Property  Reports  (Oct  1994) 

(a)  The  Contractor  shall  prepare  an  annual 
report  of  Government  property  in  its 
possession  and  the  possession  of  its 
subcontractors. 

(b)  The  report  shall  be  submitted  to  the 
Contracting  Officer  not  later  than  September 
15  of  each  calendar  year  on  Form  DOT  F 
4220.43,  Contractor  Report  of  Government 
Property. 

(End  of  clause) 

1252.247-1    Acceptat>le  service  at  reduced 
rates. 

As  prescribed  in  (TAR)  48  CFR 
1247.104-370.  insert  the  following 
clause: 

Acceptable  Service  at  Reduced  Rates  (Oct 
1994) 

The  Contractor  is  to  use  carriers  that  offer 
acceptable  service  at  reduced  rates,  if 
available,  to  transport  supplies  under  this 
contract. 

(End  of  clause) 

1252.247-2    F.oJ).  origin  Information. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70,  insert  the  following 
provision: 

F.O.B.  Origin  Information  (Oct  1994) 

The  offeror  shall  furnish  information  with 
the  offer 

(a)  Location  of  the  offeror's  actual  shipping 
point(s)  (street  address,  city,  state,  and  zip 
code)  from  which  supplies  will  be  delivered 
to  the  Government; 

(b)  Whether  the  offered  shipping  point  has 
a  private  railroad  siding,  and  the  name  of  the 
rail  carrier  serving  it; 

(c)  When  the  offered  shipping  point  does 
not  have  a  private  siding,  the  names  and 
addresses  of  the  nearest  public  rail  siding 
and  of  the  carrier  serving  it;  and 

(d)  The  quantity  of  supplies  to  be  shipped 
from  each  shipping  point. 

(End  of  provision) 
Alternate  I  (Oct  1994) 

If  delivery  is  "fob.  origin,  contractor's 
facility,"  and  the  designated  facility  is  not 
covered  by  the  line-haul  transportation  rate, 
add  the  following  paragraph  to  the  basic 
provision: 

(e)  The  charges  required  to  deliver  the 
shipment  to  the  point  where  the  line-haul 
rate  is  applicable. 

Alternate  II  (Oct  1994) 

When  delivery  is  "Lab.  origin,  freight 
allowed,"  add  the  following  paragraph  to  the 
basic  provision: 

(e)  The  basis  on  which  transportation 
charges  will  be  allowed,  including  the  origin 
and  destination  from  and  to  which 
transportation  chargias  will  be  allowed. 


1252.247-3    F.o.b.  origin  only. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70,  insert  the  following 
provision: 

F.O.B.  Origin  Only  (Oct  1994) 

Offers  are  invited  on  the  basis  of  f.o.b. 
origin  only.  Offers  submitted  on  any  other 
basis  will  be  rejected  as  nonresponsive. 

(End  of  provision) 

1252.247-4    F.o.b.  destination  only. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70.  insert  the  following 
provisidh: 

F.O.B.  Destination  Only  (Oct  1994) 

Offers  are  invited  on  the  basis  of  f  o.b. 
destination  only.  Offers  submitted  on  any 
other  basis  will  be  rejected  as  nonresponsive. 

(End  of  provision) 

1 252.247-5    Shipments  to  ports  and  air 
terminals. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70.  insert  the  following 
provision: 

Shipments  to  Ports  and  Air  Terminals  (Oct 
1994) 

The  Offeror  shall  furnish  the  following 
information  with  the  offer; 

(a)  A  delivery  schedule  in  number  of  units 
and/or  long  or  short  tons; 

(b)  Maximum  quantities  available  per 
shipment;  and 

(c)  Other  data  appropriate  to  shipment  by 
air  carrier. 

(End  of  provision) 
Alternate  KOct  1994) 

When  the  delivery  term  is  "ex  dock.pier 
or  warehouse,  port  of  importation"  or  "c8i  f. 
destination,"  substitute  the  following 
paragraph  (c)  for  the  paragraph  (c)  of  the 
basic  provision: 

(c)  The  number  of  containers  or  units  that 
can  be  loaded  in  a  car,  truck,  or  other 
conveyance  of  the  size  normally  used 
(specify  type  and  size)  for  the  commodity. 

Alternate  n  (Oct  1994) 

When  the  delivery  term  Is  "f  a.s.  vessel, 
port  of  shipment,"  'f  o.b.  vessel,  port  of 
shipment,"  or  "f.o.b.  inland  carrier,  point  of 
exportation,"  substitute  the  following 
paragraphs  (c),  (d)  and  (e)  for  the  paragraph 
(c)  of  the  l>asic  provision: 

(c)  The  quantity  that  can  be  made  available 
for  loading  to  vessel  per  running  day  of  24 
hours  (if  acquisition  involves  a  commodity  to 
be  shipped  in  bulk); 

(d)  The  minimum  leadtime  required  to 
make  supplies  available  for  loading  to  vessel; 
and 

(e)  The  port  and  pier  or  other  designation 
and,  when  applicable,  the  maximum  draft  of 
vessel  (in  feet)  that  can  be  accommodated. 

Alternate  III  (Oct  1994) 

When  the  delivery  term  is  "c.i.f. 
destination,"  substitute  the  following 
paragraphs  (c)  and  (d)  for  the  paragraph  (c)   ' 
of  the  basic  provision: 
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(c)  The  number  of  containers  or  units  that 
can  be  loaded  in  a  car.  truck,  or  other 
conveyance  of  the  size  normally  used 
(specify  type  and  size)  for  the  commodity; 
and 

(d)  The  amount  and  type  of  marine 
insurance  coverage;  e.g.,  whether  the 
coverage  is  "With  Average"  or  "Free  of 
Particular  Average"  and  whether  it  covers 
any  special  risks  or  excludes  any  of  the  usual 
risks  associated  with  the  specific  commodity 
involved. 

1252.247-6    F.o.b.  Designated  air  carrier's 
terminal,  point  of  exportation. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70,  insert  the  following 
provisioiv: 

F.O.B.  Designated  Air  Carrier's  Terminal, 
Point  of  Exportation  (Oct  1994) 

The  Offeror  shall  furnish  the  following 
information  with  the  offer 

(a)  A  delivery  schedule  in  number  of  units, 
type  of  package,  and  individual  weight  and 
dimensions  of  each  package: 

(b)  Minimum  leadtime  required  to  make 
supplies  available  for  loading  into  aircraft: 

(c)  Name  of  airport  and  location  to  which 
shipment  will  be  delivered:  and 

(d)  Other  data  appropriate  to  shipment  by 
air  carrier. 

(End  of  provision) 

1 252.247-7    Nomination  of  additional 
ports. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70.  insert  the  following 
provision: 

Nomination  of  Additional  Ports  (Oct  1994) 

(a)  Offerors  may  nominate  additional  pwrts 
(including  ports  in  Alaska  and  Hawaii)  more 
favorably  located  to  their  shipping  points: 
and 

(b)  These  ports  will  be  considered  in  the 
evaluation  of  offers  if  they  ptossess  all 
requisite  capabilities  of  the  listed  ports  in 
relation  to  the  supplies  being  acquired.. 

(End  of  provision) 

1252.247-8    Supply  movement  in  the 
Defense  Transportation  System. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-71,  insert  the  following 
clause: 

Supply  Movement  in  the  Defiense 
Transportation  System  (Oct  1994) 

(a)  The  Contractor  shall  dispatch  a 
Transportation  Control  Movement  Document 
(TCMD)  to  the  appropriate  DOD  air  or  water 
clearance  authority  in  accordance  with 
MILSTAMP  procedures  for  all  shipments 
consigned  to  DOD  air  or  water  terminal 
transshipment  points;  and 

(b)  An  ExpKjrt  Release  must  be  obtained  for 
supplies  to  be  transshipped  via  a  water  port 
of  loading  to  overseas  destination,  except  for 
shipments  for  which  an  Export  Release  is  not 
required,  generally  shipments  of  less  than 
10,000  pounds,  (see  paragraph  202024  of  the 
Military  Traffic  Management  Regulation,  AR 
55-355.  NAVSUP  4600.70,  MCO  4600.t4A, 
AFM  75-2,  DLAR  4500.3). 


(End  of  clause) 
PART  125^-FORMS 

Subpart  1253.2— Prescription  of  Forms 

1253.204    Administrative  matters. 
1253.215    Contracting  by  negotiation. 
1253.215-270    Price  negotiation. 
1253.222    Application  of  labor  laws  to 

Government  acquisitions. 
1253.227-70    Conveyance  of  invention 

rights  acquired  by  the  Government. 
1253.245-70    Report  of  Government 

property. 

Subpart  1253.3— illustration  of  Forms 
1253.303     Agency  forms.  ^^ 

Appendix  to  Subpart  1253.3  Tar  Matrix 

Contractor's  Release. 
Employee  Claim  for  Wage  Restitution. 
Contractor  Report  of  Government  Property. 
Contract  Pricing  Sumniary. 
Contractor's  Assignment  of  Refunds, 

Rebates.  Credits,  and  Other  Amounts. 
Cumulative  Claim  and  Reconciliation 
Statement.  ■      " 

Report  of  Inventions  and  Subcontracts. 
Authorify:  5  U.S.C.  301 :  41  U.S.C.  418(bl; 
48  CFR  3.1. 

Subpart  1253.2— Prescripfion  of  Forms 

1253.204    Administrative  matters. 

The  following  forms  are  prescribed  for 
use  in  the  closeout  of  applicable 
contracts,  as  specified  in  (TAR)  48  CFR 
1204.804-570: 

(a)  Form  DOT F 4220.4.  Contractors 
Release.  (See  (TAR)  48  CFR  1204.804- 
570.)  Form  DOT  F  4220.4  is  authorized 
for  local  reproduction  and  a  copy  is 
furnished  for  this  purpose  in  Part  1253 
of  the  loose-leaf  edition  of  the  (TAR)  48 
CFR  chapter  12. 

(b)  Form  DOT  F  4220.45,  Contractor's 
Assignment  of  Refunds.  Rebates. 
Credits,  and  Other  Amounts.  (See  (T.\R) 
48  CFR  1204.804-570.)  Form  DOT  F 
4220.45  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  Part  1253  of  the  loose- 
leaf  edition  of  the  (TAR)  48  CFR  chapter 
12. 

(c)  Form  DOT  F  4220.46.  Cumulative 
Claim  and  Reconciliation  Statement. 
(See  (TAR)  48  CFR  1204.804-570.)  Form 
DOT  F  4220.46  is  authorized  for  local 

'  reproduction  and  a  copy  is  furnished  for 
this  purpose  in  Part  1253  of  the  loose- 
leaf  edition  of  the  (TAR)  48  CFR  chapter 
12. 

(d)  DD  Form  882.  Report  of  Inventions 
and  Subcontracts.  (See  (TAR)  48  CFR 
1204.804-570.)  DD  Form  882  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  purpose  in 
Part  1253  of  the  loose-leaf  edition  of  the 
(TAR)  48  CFR  chapter  12. 


1253.215    Contracting  by  negotiation. 
1253.215-270    Price  negotiation. 

The  following  fonn(s)  may  be  used  in 
connection  with  requirements  for 
obtaining  cost  or  pricing  data  from 
offerors  or  contractors,  as  prescribed  in 
(TAR)  48  CFR  1215.804-6: 

Form  DOT  F  4220.44,  Contract  Pricing 
Summary.  (See  (TAR)  48  CFR  1215.804- 
6).  Form  DOT  F  4220.44  is  authorized 
for  local  reproduction  and  a  copy  is 
furnished  for  this  purpose  in  (TAR)  48 
CFR  Part  1253  of  the  loose-leaf  edition. 

1253.222    Application  of  labor  laws  to 
Government  acquisitions. 

The  following  form  is  prescribed  for 
use  in  connection  with  the  application 
of  labor  laws,  as  specified  in  (TAR)  48 
CFR  1222.406-9: 

Form  DOT  F  4220.7.  Employee  Claim 
for  Wage  Restitution.  (See  (TAR)  48  CFR 
1222.406-9(c)(l).)  Form  DOT  F  4220.7 
is  authorized  for  local  reproduction  and 
a  copy  is  furnished  for  this  purpose  in 
Part  1253  of  the  loose-leaf  edition  of  tho 
(TAR)  48  CFR  chapter  12. 

1253.227-70    Conveyance  of  Invention 
rights  acquired  by  the  Government 

The  following  form  is  prescribed  for 
including  a  means  for  contractors  to 
report  inventions  made  in  the  course  of 
contract  performance,  as  specified  in 
1227.305^: 

DD  Form  882.  Report  of  Inventions 
and  Subcontracts.  (See  (TAR)  48  CFR 
1227.305-4.)  DD  Form  882  is  authorized 
for  local  reproduction  and  a  copy  is 
furnished  for  this  purpose  in  Pati  1253 
of  the  loose-leaf  edition  of  the  (TAR)  48 
CFR  chapter  12. 

1 253.245-70    Report  of  Government 
property. 

.The  following  form  is  prescribed  for 
use  by  contractors  to  report  Government 
property,  as  specified  In  (TAR)  48  CFR 
1245.505-14: 

Form  DOT  F  4220.43,  Contractor 
Report  of  Government  Propertv.  (See 
(TAR)  48  CFR  1245.505-14.)  Form  DOT 
F  4220.43  is  authorized  for  local 
reproduction  and  a  copy  i.s  furnished  for 
this  purpose  in  Part  1253  of  the  loose- 
leaf  edition  of  the  (TAR)  48  CFR  chaptf-r 
12. 

Subpart  1253.3 — Illustration  of  Forms 

1253.303    Agency  forms. 

This  subpart  contains  illustrations  of 
DOT  and  other  agency  forms  specified 
by  the  TAR  for  use  in  DOT  acquisitions 

Appendix  to  subpart  1253.3 

BILUNG  CODE  4910-62-l> 
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DEPARTMENT  OF  TRANSPORTATION 

CONTRACTOR'S  RELEASE 


OMS  Cot*«i  )to.  rfHtiJ 


«t  rm  mfccllnr  » 
DC. 


CONTIUCT  N  D 


SUM  OF 


IwciMdiwj  •wgfMSanatar 
OmMif 


»  «»»■«»»  1  Hoar  p«r  r»«»oMi.  IrnliiOi  *■  mm  He  ml— IW9  imWicOom  mwum  nmrnf  «rti 
md>«i«fc»«rn»»iolimniiar>«oni<«|pit  g««<  ummmitm  i«||M<l>n) » tuF^m  «■»— »  m  my 

«<fc»Wi<M.I»«l»fA»««cmMl.l(VR»).0>Wc.o»r«dM»t«»HJHIIH««lKWl|i*lir|>»>ei..(»«*. 
<lic«o«  >»»Hrt  Clum^T).  <>fc»Wiignr<.  ttC.  MMl 


CONTRACTOR  (Nam*  end  AddrMsl 


DOUARS 


la  coaiidcrstioa  ( f  ckc  ••■  icalcd  above,  whkh  hai  httm  paid  or  u  to  b*  paid  to  Ike  Coatraclor,  or  kii  aulfacM,  tkt  Coatractor.  apoa 
pi)  meal  oflbc  t^d  by  tb«  IHSITED  STATES  OF  AMERICA  (ktreiaaftrr  calkd  Cb<  Govcramcal),  doci  mnbc,  rekaM,  aad  diKbaree  I 
tb(  Govtraoieat.  |u  ofTicen,  afcats,  aad  rnploycci,  of  aad  from  all  liabilitio.  oblicalioat,  claims,  aad  denaadt  wbatiocv«r  aader  or 
ariijat  front  tbc  aid  coatract,  ntcpt: 

I.  Spnificd  ilaiiis  ia  ilafrd  amoaoU  or  ia  ntimatcd  amovats  wbtre  lb<  amooals  arc  aot  MKcptibIc  of  naci  ftatrmral  by  Ibc 
Coatraclor,  •  followc 


1  ClaiBV  ta|etb«r  witb  rcaioaabW  cipcawi  lacidcaUl  tb«rc«o,  bawd  apoa  tb<  liabilitici  oftbc  Coatractor  to  ibird  partict  arUaf  eat  of 
tbc  pcrfomaacf  of  Ihi*  coatract,  whicb  arc  aol  k«owa  to  tbc  Coatractor  oa  tbc  date  of  tbe  ciccacioa  of  Ibb  relcajc  lad  of  wbkb  tfct 
Coatraclor  give*  aotkc  ia  writiaf  to  tbc  Coatractiaf  OfTKcrwItbia  tb«  period  ipcciricd  la  tbc  latd  coatract;  aad 

• 
3.  Oaini  for  rtiaibortcaieat  of  cotH  (Mber  tbaa  expeaici  of  tbe  Coatractor  by  rcaioa  of  bb  iadciaairicatioa  of  tbe  GoVeraeaial  agaiasl 
paleal  liabili^),  iacladiat  rtaioaablc  eipcasa  tacidealal  tbcrcto,  iacarred  by  tbc  Coatractor  aader  aay  proviiioaj  of  tbe  uid  coatract 
relatiaf  to  pt  teaH. 

Tbc  Coatractor  a  (reet,  la  coaaectioa  witb  pateat  Batten  aad  «ilb  claimi  wbkb  are  aol  rclca>ed  ai  mi  fortb  abo«  e,  tbal  be  will  coaipiy  witb  all 
provltioat  of  tbc  i  aid  coatract,  iacladiag  witboat  Uaiutloa  tboM  provisioBt  reiatiag  to  aotificalioa  to  tbe  Coatraetiat  Oflktr  aad  rclatiBg  to 
tbe  dcfcBfC  or  pr(  tccatioa  of  Utigatioa. 

IN  WITNESSES  ^HEREOF,  tbb  reieaic  ba*  beta  execaled  tbb day  of ,  1». 

WITNESSES 


NOTE: 


tbe  forcf  olog  rel^se;  that 

ofuid  corporiti<  a 
scope  of  its  corpo  rale 


BaoTp«ai^«iv  w  DiDCfu 


(Coatractor) 


BY 


TITLE 


la  tbe  case  of  a  corporatioa,  wiiaesses  arc  aot  repaired  bat  tbe  certifkatioa  below  aast  be  completed. 

CERTIFICATE 


,  certify  ibat  I  am  the  _ 


secretary  oftbc  eorporatioa  aaaed  as  Coatractor  la 


wbo  sigaed  said  release  oa  bcbalf  of  tbe  Coatractor  was  tkea . 


tbat  said  rekase  was  daly  sigaed  for  aad  ia  behalf  of  said  eorporatioa  by  astbority  of  its  goveralag  body  and  Is  witbia  the 
powers. 


(CORPORATE  SEAL) 


umoaiBD  >«■  taui  •vaocucnoa 
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Putmc  rapofBng  burJah  for  UiH  coMacttow  e(  Infonaadon  la  lillwalia  to  a»afaBS  1  hoor  par  taape»»»a.  Iwcfcidlnfl  »»  Own  tor  f»»io«»l»>o Iwatrucaoos  »— rehlwQ  aiiseng  Oau 
gaUwrtm  md  malntiiiang  Mw  data  ns«tf«l  and  cowi»<»<iio  id  wolawliia  B»a  coasnion  ol  InSdWuaaon.  trnfl  rnnmiiin  nQsranQMiH  tiinUr  iiaiiuli  w  wi>  Mimi  iita 
o«  iiHermadon.  Wiclydfcifl  au9Q«aBeo»  for  fducing  »!«  hui^aii.  la  ■>»  FAR  ««cr»la«tat  (VRS).  OWtea  ot  Fodaral  Acqutldow  and  R«gyla>er>  Pdjcr.  CSA.  Wl^hlngiari.  D.C.  tUOt.  w>«  to 
m* Omc* e( ManagamaM and BudgM. PapwwoA Raducltan PratK* (no»4tir|, WatMnglon. DC.  20tM. 


DEPARTMENT  OF  TRANSPORTATION 
EMPLOYEE  CLAIM  FOR  WAGE  RESTITUTION 


CMfW  Comral  N»  2ie»4(1T 
Eipkaaan  Data:  «1M7 


TO:    The  General  Accounting  OfTice 
Claims  Division 
Washington,  DC  20548 


CONTRACT  NUMBER 


DATE  OF  CLAIM 


EMPLOYEE'S  FULL  NAME 


SSN: 


I  hereby  make  claim  for  payment  of  unpaid  wages  due  me  in  Hie  amount  of  S 


as  an  employee  of 


(Nam*  of  Contractor  vtd/or  Subcor»tr»ctorl 


performing  work  uoder  the  above  number  at 


(location  of  work/ 


I  WM  employed 


during  the  period  from 


(fot  trtJef 


fmortth/daYffaart 


to 


(nwntli/tia  y/y—r) 


This  claim  constitutes  the  total  amount  claimed  due  and  unpaid  for  the  period  of  employment  indicated. 


ADDRESS  OF  EMPLOYEE 


SIGNATIRE  OF  EMPLOYEE 


ttm  DOT  f  <US.r  |«EV  H(MI  ffXCEU 


racMou*  EomoN  oaaoLETE 


MmtoKOB)  roa  LOCM.  Mfmaeucnoii 
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>.kiclu«><|iuggiiUo«i>Dfi«itiitlwtB»ltbiii<««i.l»»«F»lt8«enw»rt«<(VIIS1.0Wc«t»F«<««»l«c<iiliMwiM«»iti<MiryP«a^ 
n.C H4M; mtttm 0*lc» ct MKigiiiK wnt lyOW. Wt^wrmuk lto«urtl«n Pr#M» giO^MIT). WMlUn^ow. D.C  MMJ. 


5.  N«m«  and  locaton  of  Government-Owned,  Contractof-Opersted  Ptant  (if  applicable) 


6.  Any  Governmeijt  property  located  at  a  subcontractor'!  plant? 
tubcon(factof(s|  on  an  attached  sheet  to  this  report. 


8.  Approved  by  w  \orn3 


ij. 


CONTRACTOR  REPORT  OF 
GOVERNMENT  PROPERTY 


OMB  CmMI  No.  11«Mt1T 
Eipiraaen  Data:  «Mn7 


1 .  Contract  Numb!  if: 

2.  Report  Period  E  Ml<n«: 


3.  Contractor  (Nar  le  and  Address) 


4.   Contractir)g  Office  (Name  and  Address) 


Yea No.  W  yes.  give  the  name  and  address  of  tha 


7.   Data  contractor  s  property  control  system  approved? 


Proper  ry 

Clasi 
(See  FAR 


a.   Land  &  Right  i  Therein 


b.  Othe>  Real  Pi  operty 


c.   Plant  Equipm  snt 


d.   Special  Test 


e.   Special  Tooli 


f.   Materials  m 
value  exceed  i 


10.    Typed  Name 


Name  of  Agency/Office 


45.5) 


Equipment 


'9 


^ock  (when  total 
150.000) 


Starting  Balance 


Total 
Acquiaition 

Coat 
(in  dollars) 


Total 
Quantity 
(in  acres 
or  units) 


Items 

Added 

in  « 


hems 
Deleted 

ln« 


£r«ding  Balance 


Total 
Acquiaition 

Cost 
(in  dollars) 


Total 
Ouantitv 
(in  acres 
or  units) 


NOTE:  This  report  shaN  irtduda  all  Qovemment  property  (I.e..  property  furnished  by  the  Government,  or  acquirad  or  fabifcated  by 
the  contractor  or  si  ibcontractors).   By  signature  hereon,  the  contractor's  property  administrator  certifiea  ttMt  the  report  was  prepared 
from  the  eontrectof's  records  that  are  required  by  FAR  46. S. 


>l  Contractor  Property  Administrator 


*<n>Dorr«aiM|i**4«i  isolj 


1 1 .  SIgrtatura  and  Data 
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|»»0f        at        MMr>                   1 

(For  Ntw  Contr*c(«  tnctutftnfl  L«nw  ComrKtit                                                                      lm«c«*miib  tMMttiT 
(Sm  lnHruct;ofu  on  n*v«rMt                                                                               twnam  ttwfc  timm 

TM«  tBTM  W  IV  MM  In  IMMIW  «(  mmew*  f  bm  141 1  >mwi>ii  by  OUL  9»M  f«  Cni)  U  Ml^c)  »«**«  r* 

' 

'>ir~«M« 

' 

""""'"'  "'■•'•■' 

WMt  or  orrtMXl                                                                                                       ^ 

tumjttmaottttuKaromnjimmito 

MOMS  Ofncf  *MM£M 

u)ra>oNi>iaM>i.oc«noMit4«muic<in«>aTOMKi»a<<au                                                        aorr  ■aucn*ni»  •» 

DETAIL  0?SCR!PTION  OF  COST  ELEMENTS 

1    OMf  CT  MATTinM. 

(IT  cmr  ni 

TOt»l. 
UTCOCT 

mnm- 
tMce 

*.  njNCHAMO  »jum 

■    •OltCOWTHACreO  fTTM« 

C    OTMM-rilMWIMIHUU. 

IX)  tTANOMC  COMMCacW.  rniM 

roT«t  oiwcm^rtsm. 

t  HAfinALOVc«<jU)                    v^mm                       %\l                 mm'^ 

>■■■ 

1  omcTLAaoM 

ununo 

MOun 

lunj 

UTCOVTiti 

?i:-'  : 

■;,  ..  V 

.■vtift:*;*-®*!::*;:.. 

roriU.  oMf  cr  LusoM 

^■■^>-    ■;■  V  ■■ 

•  uwKmcwrflwtAo 

0*.  KATf 

■  UM- 

cr-cM'ni 

ror«.  UkBOK  OVBVtAO 

'  ■     1?.:^^' 

1  ontnamcramrt 

«T  CSC  01 

».  tncM.  TOOLmataummm 

- 

WTAL  tPtCJU.  ron.itG.touiPtietrr 

'»  twivii 

CSTCtX'ttl 

111  TIUMIWKTATIO* 

m  MAOCMOntuuaTfMcf 

roT/i(.nwvEL 

■     ■  •;,.,  ^ 

C    MOMOUM.  COMKJirAanMIIViCM 

carcovili 

rorAi  moivfouAL  comuLTtitr  tttn^cet 

0    OTXeR 

MT  COB*  (ti 

1 

rDr4j.0T»Ei» 

:■:-■•■    ■     -     -     v:.  -.     • 

- 

sutroru  orrccr  cosr  am?  ovemn&u> 

iS:.-..  > 

T  niiu.nit 

1                                                                                      tiMTOTALamunDCorr 

>  coiftiuci  ncunes  c«m«i.  «»«>  CMi  or  mwe-r 

HI                                                                                     st«ror4i.£sra)«rucos7 

M  nfommnm 

11                                                             TOTtLesntAnoeosTtMorao^fnoFrT 
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INSTRDCTIONS  FOR  COMPLETWC  CONTRACT  PRICING  SUMMARY 

Otknn  mt  msmccd  w  l^tpvt  rticir  cofi  propouls  m  Mflkicm  detail  to  pcrmH  thorovtt)  and  co«nplcie  rvaftunon  by  tfic  OovcfimciN  A  t^mmt 
DOT  F  4220  44  ■  nquxM  fo>  ilir  bt>K  aid  uch  opnoai  pcno4  (if  tpflicakk)  Tkc  iiip|iiinig  diu  to  ikc  DOT  F  4220  44  iMI  be  ••  kUvmi 
(NOTE  Tlic  DOTF422*44  iMI  be  lacd  to  knpknmdic  nquimncmi  of  Die  SF  1411  aid^oa  ml  relieve  olfcnn  fron  comp«yiii(  viib  FAR 
IS104-«ic««aMaa) 


(«)  TV  tmn  (or  •!'  prop^d  mes  (mcludmi  i  caf>  of  ttt  aidate)  con  pooi  and  •  rni|ii«iiin«el  mil  lacd  to  aewt  ■  dK  prapsacd  lac  ikankc 
cle«l>  idewifitd  wKeri  d>cjp»«»ei«d  ma  ne  gg  ipproved  by  »Gc»tiiiiiieii<  «udii  nemy  faitui  j«n»nioli.  or  eypewnd  b»  i»cCri  ei— iwiO 
^ency.  b«tfieippnvitidl2nnmlisoriBartold   Suie  ilio  ■  iwrpvtd  (witfim  12  ■«ii*i)<Jo  1 1— iim  mtd»  »!■».>  «■»  »■»  t* 


(b)  Vn  mtcmmtoit  belt 
■unifnton,  »irh  dK  folk 


>  d«<An  FAD  13.104-6  f 


I  far  ipiiKc  «—  ilfMU    TlK«a«< 


I  NMd  bcfao  aMt  be 


I     ni»FfTMATF»li 

A   f|frtl»l1  T"^]  ^""ide  «  ceiHolidMrd  priced  — iwiTV  of  wdividMl  M»n«l  giMWniB  ladyded  m  dK  Yttioui  miu.  orden.  or  conBia 
Ine  iioMbeiivprapaKdaiddk  bait  far  pncmi  (vendor  4iioiet.iavoMcsprKa.eu)  Give  detaib  on  ■■  aiaclBd  Kkidok. 

B    ^yhcrwtnanl  tftrm    Shoo  die  loul  con  of  MbcoMna  effort  aid  provide  •  Kpne  SF  1411  end  npponinf  DOT  F  422044  for  cdcfe 
niboMioactor  or  wrmcn  qutuiions  from  die  prospective  iiifcwjmnim  in  Kcordance  widi  FAR  15  tOfr-2 


(I) 


ConsisBofnMenil  m  i  fonnor  — e  dM  >n»wes  liwiior  pwwsriiig   Provide  priced  ^lantilics  of  nemsic^iiind  for  Ike 


prayoul   Shoo  loul  am  f>d  (rvc  deuils  on  •«  mndicd  uficdillc 

(2)  <i»»4«t<i  c  fnyifti  u]  iifim  Consists  of  nous  *i«  die  oflcior  namullv  fstmari.  In  olwk  or  in  pal,  aid  tfia  at  generally  sucked  in 
inventory  Piovide  ai^iprvpnat  tiplaruuon  of  die  basis  far  pncail  1fpriacakandanaaai.fi«vidr  ionabRaMm.tfpnoedaodartkanaoal, 
provide  jusuficauoo  foiciimpuoo  from  aibwission  of  coa  or  pncim  dan.  ■  raqnaail  tf  FA»  I5l04-3(ej    Siio^mal  cos)  and  (iv«  deiails  on  ai 


(dKduK 

2    MATTllAI   nVTRhFAD 


ia  pani^  (a)  above 
)  fmgKDWfrrc^Ts 


Shoo  cost  bcR  only  if  yoi^  Kcountmt  system  provides  for  svdi  cosi  scfregaran  aid  only  if  dnt  oosi  ■  aei  iniatinid  aa  pan  of  labor  ovotwad  (imi 
4)or  General  aid  A«nmtt  MIX  ((3AA)  (iwm  6) 

}  tyttfrriABOR 

SIMM  dK  hourly  rase  aid  lie  loal  Hows  for  each  uidividaal  (if  known)  and  daciplme  of  dnta  labor  profnacd    kdicaK  whetticr  acaial  raacs  or 
ntalafd  laKs  are  ased   If  acalaion  isaidiided.  fiaieUKdefiec(penni<)andiaionate  aicd 

4  UBQ&mESULAI 


(A)  ^(letial  Tiicin»«*:.»iii»iwiii   Identify  and  tupyon  lyccifk  ««tui|iwaii  and  tani  prices   Dae  a  scpanK 


(B)  Imil    Iden  ify  and  stippon  cacti  trip  proposed  and  die  pcnons  Mr  iiacylinril  designaaed  le  aiakc  «ack  iny    Idcmi^  and  sapyon 
■ansportaion  and  per  diem  rates 


ir\  i-/i...A..i  f-n-  i.hm.1  <,rw.r>«    Ideoiify  and  si»pcrt  t>»  piupoad  u)ii«.iiHi(a».d 


reouiicd  and  die  consufiam'  qnoicd  daily  or  bourty  rale 


iBtc 


(D)  nuifrrfnK   La  i  all  otkcr  dutci  diartc  costs  nai  atbenaiae  adudsd  «.dtt  calttiirns  dcunbad  atovc  tt^.  ar  lai  af  apaciahaad  mdcs, 
compuiei  services,  pmerva  ion.  padudifif  and  packing,  tcaamc  of  e^tpmeiir) and  provide  bases  for  pncmg 

»   GENERA).  AND  Al  MINISTHATTV  E  FJtf  ENSE 


Sec  paragraph  t  SI  ateve  am  base  approved  by  •  GovcmmeM  andii  afcacy  far  a 

7    ROYALHES 

If  more  dian  S250.  prDvidr  ^  follovktng  mfonnaiion  on  a  aeparae  page  for  eaeb  aeparar  loyalry  or  hcenie  foe.  name  and  addreu  of  licensor,  daie  of 
bccAsc  agreement,  pasew  numbers,  paseni  aprticaiion  senal  manbesi.  m  atfiar  baaa  on  ndnch  dar  rayaia^  a  pajablr.  bncf  daacnption  (mcbidiiig  any 
par  of  model  numbcn  of  e^ch  comnct  ncm  or  componem  on  which  dK  royaMy  «  pny^le).  paaoemage  or  dolla  raetif  royalty  per  mil.  unii  pnce  of 
comracmem.mantierofnlu.  and  total  dolla  amoim  of  reyahies  fai  addmon.  if  ipeuftcaHy  m«e«fad  by  *e Ciaaa  liiig  OfTicei.  provide  a  copy  of 
■he  cwTcn  iKCTse  agreemei  f  and  ideniificaion  of  applicable  dams  of  ^ecifk  paiems   (Set  FAR  27  2M  and9l  MJ-37) 

i  SUBTOTAi  tSTOit  tTEO  COST 


Enei  the  ioial  of  all  dorci  I  id  aidirect  coals  ncluding  Conaaei  Facihiies  Capatal  and  Coal  afMaaicy  aid  Fae  or  frofn 
4    COVTRArr  FACIL  TIES  rAPTTAl  AST)  COST  Of  MONEY 


Skowioialcosionliae9anlaBachtupponingcalculaions«nlticCASB<MFfenw  <Sce  FAR  31.205-10) 

10  SL-BTOTAL  ESTIH  lATEDCQST 
Enter  die  total  of  all  propoad  costs  nchtdmg  Fee  or  Profit  aid  maevt  As  oniaani»Saeaion*.A  «f  STMII 

11  FEE  OR  PRorn 
Eaar  ihis  proposed  Fee  or  (tofn  and  inten  din  aiKMini  m  Section  6  B  of  SF  HI  I 

12  TOTAL  ESTIMAT  B  COST  A.ND  FEE  OR  PROEH 


Fcrv  DOT  F  421041  (REV  )»<  rrWORD) 


bncr  die  total  esumaied  coi   mciuding  Fee  or  Profit 

(CI  Undn  die  coiumn  eniii  cd.  'Rrfnttace.'  tdentify  ike  anatJinimi  wkcie  iMhriiiaiioii  suppunjiig  die  specifK  aafl  etaneM  may  be  foand 


PREVKH'S  EDTTIOW  OBSOLFTE 


AUTHOROES  FOR  LOCAl.  REPRODI XTXIN 
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CONTRACTOR'S  ASSIGNMENT  OF 
REFUNDS,  REBATES,  CREDITS,  AND  OTHER  AMOUNTS 


OMaCanaalMa.:  {10»4«t7 


^uliRc  reporting  burilan  for  tMa  eoHactlan  af  Ifliacataltaa  la 
aalatlng  data  aourcaa,  gatkarkis  an«  aialMakilng  Om  date  naadaa,  and 
aadmataeranyoBiaraapaetefdUacoRarWonalwIaanu 
Ragulalary  PoNcy,  QSA.  WaaMagtan,  D£.  204U;  Md  M  am  (Mca  af 


bardan,  la  RM  PAR  taenaarlal  (VRS).  Oam  «  Pa«wM 
UIM-RRIT).  HdaaMBgM.  ItC 


Pursuant  to  the  terms  of  Contract  No. 


and  in  consideration  of  the  reimbursement 


of  costs  and  payment  of  fee,  as  provided  in  the  said  contract  and  any  assignment  thereunder, 
(hereinafter  called  the  Contractor)  does  hereby: 

1.  Assign,  transfer,  set  over  the  release  to  the  UNITED  STATES  OF  AMERICA  (hereinafter  called  the 
Government),  all  right,  title  and  interest  to  all  refunds,  rebates,  credits  or  other  amounts  (including 
any  interest  thereon)  arising  out  of  the  performance  of  the  said  contract,  together  with  all  the  rights  of 
action  accrued  or  which  may  hereafter  accrue  thereunder. 

2.  Agree  to  take  whatever  actioa  may  be  necessary  to  effect  prompt  coUcction  of  ail  refunds,  rebates, 
credits  or  other  amounts  (including  any  interest  thereon)  due  or  which  may  become  due,  and  to  promptly 
forward  to  the  UNITED  STATES  TREASURER  checks  (made  payable  to  the  Treasurer  of  the  United 
States)  for  any  proceeds  so  collected.  The  reasonable  costs  of  any  such  action  to  effect  collection  shall 
constitute  allowable  costs  when  approved  by  the  Contracting  GfTicer  as  sUted  in  the  said  contract  and 
may  be  applied  to  reduce  any  amounts  otherwise  payable  to  the  Government  under  the  terms  faereoC 

3.  Agree  to  cooperate  fully  with  the  Government  as  to  any  claim  or  suit  in  connection  with  refunds, 
rebates,  credits  or  other  amounts  due  (including  any  interest  thereon);  to  execute  any  protest,  pleading, 
application,  power  of  attorney  or  other  papers  in  connection  with;  and  to  permit  the  GovemmenI  to 
represent  it  at  any  hearing,  trial,  or  other  proceeding  arising  out  out  of  such  claim  or  suit 


IN  WITNESS  WHEREOF,  this  assignment  has  been  executed  this 


dav  of 


BY: 


(CONTRACTOR) 


CERTIFICATE 


I,. 


_,  certify'  that  I  am  the 


the  corporation  named  as  Contractor  in  the  foregoing  assignment;  that 
signed  said  assignment  on  behalf  of  the  Contractor  was  then 


(official  title)  of 


of  said 


corporation  by  authority  of  Its  governing  body  and  is  within  the  scope  of  its  corporate  powers. 


(CORPOR\TE  SEAL) 


•  DOT  I  aaaAa  iRcv  lami  iejceij 


PKEWou*  umoN  oaaoini 


Atmtoaoiofatt  uocai  acnKwucnoa 
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CUMULATIVE  CLAIM  AND 
RECONCILIATION  STATEMENT 


OMB  Cankol  No.  210(4*17 
ExptnttonDda:  4n0/n 


Public  rtportinfl  b»ra»n  tor  IN»  ceflwHon  of  tnlormton  !•  wMntod  to  xrango  1  hour  par  rMpetiM.  locJiidk»»  «•  «m»  for  twrtoixtfifl  tn«tructtooi  M«rchlng 
tiMlnfl  d«U  touf«M,  saOwrtng  and  nwlnlalnlng  Om  dola  nima.  and  compMmg  and  ravtawtng  (tw  coOocVon  o«  Infoowflon   Sand  commants  ragardlns  Ma  bureau 
aadmala  or  wy  oM  ar  aapact  of  »ia  eoNacHon  of  mfonnaMon.  Indudbig  auggaattora  far  raduetng  Ma  burdan.  to  Ma  FAN  Sacratarlat  (VMS).  Offica  c<  Fadaral  Acqutaltton  and 
RaguMory  Pottcy,  5SA,  Waatitnfllen,  DC.  ]04M.  and  to  Ma  Ofnca  a«  ManagamaM  and  Budgat.  PaparrMXIi  Raductton  Prolaet  (2ie»4«1T).  Waahlngfon,  DC.  KtOi. 


1.  Name 

2.  Address 


of  Contractor 
of  Contractor 


3.  Contract  No.  

4.  Delivery  Task  Order  No. 


5.  The  tota  amount  claimed  under  the  above  numbered  contract,  delivery  order,  or  task  order 
number  is  s  s  follows: 


a.  Direct  I  abor 

b.  Direct  Material 

c.  Other  Direct  Costs., 

d.  O^erhes  d 


e.  G&A.. 

f.  Subcon^act  Cost. 
cists  (5a  through  5f).. 


g.    Total 

h.    Fixed  Fi  :e 

i.     Total  Amount  Claimed 


S 
S 

s 
$ 
s 
s 
s 
s 
s 


6.  Total  an  ount  due  under  the  above  numbered  contract,  delivery  order,  task  order  is  as  follows: 


a.  Total  Ahount 

b.  Total  A  nount 
Vouche ' 

c.  Total  Ainount 
on  the 

d.  Total  Ainount 


(if  any)  Withheld,  Disallowed,  etc.  (as  explained 

ajttached  sheet) 

Due 


1, 


of  the  abov 
the  records 


ro«nOOTF42»U 


Claimed 

Paid  by  the  Government  under 
Nos. thru 


,the 


(Fall  Nimf )  (TiH«) 

named  contractor,  certify  that  the  above  statements  are  correct  in  accordance  with 
of  the  contractor. 


(Signature) 


K£V  1M4HUCELI 


rwevKXI*  EDITION  OWOLETt 


AUTHOKiZEO  rax  LOCAL  UPMOOUCTION 
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UNITED  STATES  INFORMATION 
AGENCY 

48  CFR  Chapter  19 

Regulation  Reduction 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Information 
Agency  proposed  removal  of  subparts 
and  parts  of  the  Code  of  Federal 
Regulations  (CFR),  Title  48,  Chapter  19, 
as  published  in  the  Federal  Register  (59 
FR  18090],  Friday,  April  15,  1994.  No 
written  comments  were  received  by  the 
due  date.  May  16, 1994.  The  lisfed'parts, 
subparts,  andy'or  sections  are  now  being 
removed  from  the  CFR,  Title  48,  Chapter 
19. 

EFFECTIVE  DATE:  Effective  August  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Dade,  Office  of  Contracts,  Policy 
and  Procedures  Staff,  (202)  205-5404. 
Title  48.  Chapter  19  is  amended  to 
remove  parts,  subparts,  and/or  sections 
as  set  forth  below: 

List  of  Subjects  in  48  CFR  Chapter  19 

Government  procurement. 

PART  1901— [AMENDED] 

1.  The  authority  citation  for  Part  1901 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c} 

2.  Part  1901  is  amended  by  removing 
section  1901.670  through  1901.670-5. 

PART  1903— [AMENDED] 

3.  The  authority  citation  for  Part  1903 
continues  to  read  as  follows: 

Authority:  40  U  S.C.  486(c). 
PART  1903— [AMENDED] 

4.  Part  1903  is  amended  by  removing 
section  1903.000;  Subpart  1903.1— 
Safeguards,  consisting  of  sections 
1903.101  through  1903.103-2;  Subpart 
1903.2 — Contracting  Gratuities  to 
Government  Personnel,  consisting  of 
sections  1903.203  through  1903.204; 
and  Subpart  1093.3— Reports  of 
Suspected  Antitrust  Violations,  section 
1093.301. 

PART  1912— [AMENDED] 

5.  Under  the  authority  of  40  U.S.C. 
486(c)  Part  1912— Contract  Delivery  or 
Performance  is  removed. 

PART  1913— [AMENDED] 

6.  The  authority  citation  for  Part  1913 
continues  to  read  as  foliows: 


Authority:  40  U.S.C.  486(c). 
PART  1913— [AMENDED] 

7.  Part  1913  is  amended  by  removing 
Subpart  1913.1— General,  consisting  of 
sections  1913.106—70  through 
1913.107,  Subpart  1913.2— Blanket 
Purchase  Agreement,  consisting  of 
sections  1913.201  through  1913.203-1; 
and  Subpart  1913.4— Imprest  Fund 
consisting  of  sections  1913.404  through 
1913.405. 

8.  Under  the  authority  of  40  U.S.C. 
486(c)  Subchapter  D— Socioeconomic 
Programs,  consisting  of  Part  1919 — 
Small  Business  and  Small 
Disadvantaged  Business  Concerns  and 
Part  1922 — Application  of  Labor  Laws 
to  Government  Acquisitions  is  removed 
and  reserved. 

9.  Under  the  authority  40  U.S.C. 
486(c)  Subchapter  E— General 
Contracting  Requirements,  consisting  of 
Part  1927— Patents,  Data,  and 
Copyrights  and  Part  1932— Contract 
Financing  is  removed  and  reserved. 

PART  1952— [AMENDED] 

10.  The  authority  citation  for  Part 
1952  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 
PART  1952— [AMENDED] 

11.  Part  1952  is  amended  by  removing 
sections  1952.200  through  1952.212-70, 
1952.222-70  through  1952.227-75,  and 
1952.232-70  through  1952.242-70. 

Dated:  August  2,  1994. 
Philip  Rogers, 
Director,  Office  of  Contracts. 
IFR  Doc.  94-19303  Filed  &-5-94;  8:45  am] 
BILUNG  CODE  8230-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[GST  Docket  No.  1;  Amdt  1-264] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegations  to  the 
Commandant,  United  States  Coast 
Guard 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  has  delegated  to  the 
Commandant,  United  States  Coast 
Guard,  the  authority  contained  in  42 
U.S.C.  7511b(f)  concerning  tank  vessel 
emissions,  to  promulgate  safety 
regulations,  to  consult  with  the 


Administrator  of  the  Environmental 
Protection  Agency  concerning  emission 
standards,  and  to  enforce  compliance  of 
emission  standards  as  determined  by 
such  consultation.  The  Code  of  Federal 
Regulations  does  not  reflect  this 
delegation;  therefore,  a  change  is 
necessary. 

EFFECTIVE  DATE:  This  rule  become 
effective  August  8, 1994. 

FOR  FURTHER  INFORMATION  COmACT: 
LCDR  Robert  F.  Corbin,  Marine 
Technical  and  Hazardous  Materials 
Division,  Office  of  Marine  Safety, 
Security  and  Envirorunental  Protection, 
(202)  267-1217,  U.S.  Coast  Guard,  2100 
Second  Street,  SVV.,  Washington,  DC 
20593;  or  Mr.  Steve  Farbman,  Office  of 
the  Assistant  General  Counsel  for 
Regulation  and  Enforcement  (C-50), 
(202)  366-9307,  Department  of 
Transportation,  400  Seventh  Street, 
SVV.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  Transportation  has 
delegated  to  the  Commandant,  United 
Stales  Coast  Guard,  the  authority 
contained  in  42  U.S.C.  751lb(0 
concerning  tank  vessel  emissions,  tc 
promulgate  safety  regulations,  to  consult 
with  the  Administrator  of  the 
Environmental  Protection  Agency 
concerning  emission  standards,  and  to 
enforce  compliance  of  emission 
standards  as  determined  by  such 
consultation.  The  Code  of  Federal 
Regulations  does  not  reflect  this 
delegation;  therefore,  a  change  is 
necessary. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice; 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  30  days  after 
publication  in  the  Federal  Register 
Therefore,  this  final  rule  is  effective 
upon  publication  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Rjegulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  322..  28  U.S.C  ^672, 
31  use.  371 1(a)(2). 
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is  amended  by  adding 
(>7)  to  read  as  follows: 


§1.46    D«legatto^s  to  Commandant  of  the 
Coast  Guard. 


2.  Section  1.41 1 
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issued  at 
Iiil\  1994. 
Federico  Pena, 
Secretary  of  Tram  porii 
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National  Oceaif  c 
Administration 


50  CFR  Part  67  ! 

[Docket  No.  931169-4042;  I.D.  080294B] 

Groundfish  of  1  le  Gulf  of  Alaska 


Marine  Fisheries 
,  National  Oceanic  and 
A  Iministration  (NOAA), 


AGENCY:  Nation^ 

Service  (NMFS 

Atmospheric 

Commerce. 

ACTION:  Prohibition  of  retention 


(f 


is  prohibiting  retention 
species  in  the  Gulf  of 
is  requiring  that 
of  these  species  be 
manner  as 
and  discarded  at  sea 
of  injury.  This  action 
the  total  allowable 
these  species  have 


Fishery  Management  Plan  for 
Groundfish  of  tlie  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conser\'ation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(c)(3).  that  the  TACs  specified 
for  Atka  mackerel,  northern  rockfish. 
and  the  shortraker/rougheye  rockfish 
species  group  in  the  Western  Regulatory 
Area  and  the  shortraker/rougheye 
rockfish  species  group  in  the  Eastern 
Regulatory  Area  have  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  Atka  mackerel, 
northern  rockfish,  and  the  shorlraker/ 
rougheye  rockfish  species  group  in  the 
Western  Regulatory  Area  and  the 
shortraker/rougheye  rockfish  species 
group  in  the  Eastern  Regulatory  Area  be 
treated  as  prohibited  species  in 
accordance  with  §  672.20(e).  effective 
from  12  noon,  A.l.t.  August  3,  1994. 
until  12  midnight,  A.l.t..  December  31. 
1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  ISOl.e/  seq. 

Dated:  August  3. 1994. 
.  David  S.  Crestin. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Sen'ice. 
IFR  Doc.  94-19313  Filed  8-3-94;  4:54  pmj 
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50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  0801948) 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  northern  rockfish  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 


as  prohibited  species  and  discarded  at 
sea  vk'ith  a  minimum  of  injury.  This 
action  is  necessary  because  tlie  northern 
rockfish  total  allowable  catch  (TACJ  in 
this  area  has  been  reached. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  August  5, 1994,  until  12     . 
midnight.  A.l.t..  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  inthe  GOA  exclusive 
econorhic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  TAC  for 
northern  rockfish  in  the  Eastern 
Regulator}'  Area  was  established  by  the 
final  notice  of  groundfish  specifications 
(59  PR  7647,  February  16,  1994),  as  40 
metric  tons  (mt).  The  final  notice  of 
groundfish  specifications  also  closed  the 
directed  fishery  for  northern  rockfish  in 
the  Eastem.Regnlatory  Area  under 
§  672.20(c)(2). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  in  accordance 
with  §  672.20(c)(3).  that  the  TAC  for 
northern  rockfish  in  the  Eastern 
Regulatory  Area  has  been  reached. 
Therefore.  NMFS  is  requiring  that, 
further  catches,  of  northern  rockfish  in 
the  Eastern  Regulatory  Area  be  treated 
as  prohibited  species  in  accordance 
with  §672. 20(e).  effective  from  12  noon. 
A.l.t.  August  5. 1994,  until  12  midnight. 
A.l.t..  December  31. 1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  2;  1994. 
Da\id  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  94-19288  Filed  8-5-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the^  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1726 
RIN  Q572-AA47 

Electric  System  Construction  Policies 
and  Procedures 

AGENCY:  Rural  Electrification 
-  Administration,  USDA. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  On  June  3. 1994,  the  Rural 
Electrification  Administration  (REA) 
published  a  proposed  rule  requesting 
public  comment  on  REA's  Electric 
System  Construction  Policies  and 
Procedures.  In  response  to  the  public's 
request  for  more  review  time,  REA  is 
reopening  the  comment  period  on  this 
proposed  rule. 

DATES:  Written  comments  and 
recommendations  must  be  received  by 
REA  by  September  2, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Fred  Gatchell,  Acting 
Director.  Electric  Staff  Division,  Rural 
Electrification  Administration,  room 
1246-S,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500.  REA  requires  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
1700.30(e)).  All  comments  received  will 
be  made  available  for  public  inspection 
in  room  2234-S  (address  as  above) 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Gatchell,  Acting  Director,  Electric  Stafif 
Division,  room  1246-S,  at  the  above 
address.  Telephone:  (202)  720-1398. 
SUPPLEMENTARY  INFORMATION:  On  June  3, 
1994.  at  59  FR  28924,  the  Rural 
Electrification  Administration  (REA) 
published  a  proposed  rule  on  7  CFR  Part 
1726,  Electric  System  Construction 
Pohcies  and  Procedures.  The  proposed 
rule  had  a  60-day  period  for  public 
comments  which  ended  on  August  2, 
1994.  Because  of  requests  from  the 
public  for  more  time  to  prepare 


responses.  REA  is  extending  this  public 
comment  period  by  30  days.  The  new 
comment  period  will  expire  on 
September  2, 1994. 

Dated:  August  5. 1994. 

Bob  J.  Nash, 

Undersecretary,  Small  Community  and  Rural 
Development. 

[FR  Doc.  94-19284  Filed  8-5-94;  8:45  am) 
BILUNQ  CODE  M10-15-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 

Small  Business  Investment 
Companies;  Leverage 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 


SUMMARYrSBA  proposes  to  allow  Small 
Business  Investment  Companies 
licensed  imder  sections  301(c)  and  (d)  of 
the  Small  Business  Investment  Act  of 
1958  (Licensees)  having  no  immediate 
need  for  SB  A  financial  assistance 
(Leverage)  to  reserve  the  future 
availability  of  such  financial  assistance 
by  obtaining  SBA's  conditional 
convmitment  to  guarantee  Det)entures  or 
Participating  Securities  (collectively 
"pooled  securities"),  and  Preferred 
Securities,  that  will  be  offered  in  the 
future  as  the  Licensee  draws  against 
,SBA*s  commitment. 
DATES:  Written  comments  on  this- 
proposed  rule  must  be  received  no  later 
than  September  7, 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Robert  Stilhnan.  Associate 
Administrator  for  Investment.  Small 
Business  Administration,  409  3rd  Street 
SW.,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saunders  Miller,  Office  of  Program 
Development;  Telephone  (202)  205- 
6510. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  often  difficult  for  Licensees  to 
precisely  project  their  cash  needs  three 
months  or  more  into  the  future,  many 
Licensees  consider  it  prudent  to  draw 
down  Leverage  fimds  in  excess  of  actual 
need,  hold  the  Leverage  in  permissible 
idle  funds  investments,  and  treat  the 
resulting  uxpense,  representing  the 
difference  between  interest  expense  and 
return  on  "idle  funds"  investments,  as 
an  unavoidable  cost  of  participating  in 
the  small  business  investment  company 


program.  SBA  proposes  to  relieve 
Licensees  of  this  additional  cost  by 
making  if  possible  for  them  to  assure 
themselves  that  a  specific  amount  of 
Leverage,  not  less  than  $1,000,000.  but 
not  more  than  50  percent  of  their 
Regulatory  Capital,  ^11  be  reserved  for 
future  draws,  as  and  when  needed. 
Subject  to  thf-se  limitations,  the  actual 
amount  of  any  particular  request  for  a 
reservation  of  Leverage  which  is 
approved  by  SBA  will  depend  in  part  on 
factors  other  than  the  applicant 
Licensee's  own  financial  and  regulatory 
situation,  including  such  matters  as  the 
anticipated  need  for  Leverage  by  all 
other  Licensees  making  Leverage 
requests. 

Under  the  terms  of  this  proposed  rule, 
an  application  for  SBA's  conditional 
commitment  to  reserve  Leverage  against 
which  draws  may  be  made  may  be 
submitted  by  a  Licensee  at  any  time, 
and  would  be  accompanied  by  the  sbme 
financial  information  and  other 
documentation  that  is  presently 
required  of  Licensees  thai  which  to  hove 
their  securities  purchas:  d  by  SBA  or 
included  in  the  next  scheduled  pooling, 
except  that  no  securities  forms  will  have 
to  accompany  an  application  for  SBA's 
commitment.  For  a  Licensee  wishing  to 
participate  in  the  next  pool,  and  also 
wishing  to  obtain  SBA's  conditional 
commitment,  which  would  pertain 
solely  to  subsequent  sales,  separate 
applications  would  be  filed. 

SBA  will  review  all  such  applications 
for  SBA's  conditional  commitment  and 
make  a  detemunation  as  to  whether  to 
grant  the  request  only  after  reviewing  a 
L  icensee's  financial  and  regulatory 
status  as  well  as  its  representation  as  to 
projected  needs.  The  commitment  w.hen 
granted  will  represent  a  conditional 
agreement  on  SBA's  part  to  permit  a 
Licensee  to  make  draws  against  an 
agreed  upon  reserved  amount  of 
Leverage  over  a  fixed  period  of  time. 

As  a  condition  precedent  to  the 
eiTectiveness  of  a  commitment,  within 
thirty  days  following  SBA's  notification 
that  the  Licensee's  application  for  a 
commitment  for  a  reservation  of 
Leverage  has  been  approved,  or  prior  to 
any  draw  against  SBA's  commitment  if 
requested  within  such  thirty  day  pe.'-iod, 
the  Licensee  must  pay  a  non-refundable 
commitment  fee.  When  a  Licensee 
issuing  pooled  securities  draws  agolnst 
SBA's  commitment,  the  amount  of  t'nn 
user  fee  associated  with  the  guarantee  of 
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the  Licensee's  sei  runty  or  securities  will 
be  debited  agains  t  an  account  holding 
the  commitment  "ees  and  credited 
against  an  accoui  it  holding  guaranty 
fees.  Failure  to  a  ake  timely  and  full 
payment  of  the  c  )mmitment  fee  will 
preclude  any  drains  against  the 
commitment,  an(  will  cause  SBA's 
commitment  to  I  ipse  automatically  at  5 
p.m.  Eastern  Tire  e  on  the  thirtieth 
calendar  day  foil  awing  SBA's 
notification  of  aj  proval. 

In  any  case,  St  A's  commiUnent  will 
also  lapse  at  3  p-  n.  Eastern  Time  on  the 
sixtieth  calendar  day  preceding  the 
close  of  the  next  full  Federal  fiscal  year 
following  issuan  :e  of  such  commitment. 
(Under  present  1  iw.  the  Federal  fiscal 
year  ends  on  Sej  tember  30.)  Therefore, 
depending  upon  when  within  a  given 
Federal  fiscal  ye  it  a  commitment  was 
extended,  the  tei  m  of  the  commitment 
may  be  as  short  i  is  ten  months  or  as  long 
as  twentv-two  m  snths. 

As  indicated  a  sove,  at  the  time  a 
Licensee  seeks  a  conrunitment,  it  shall 
submit  the  same  information  required 
for  a  purchase  o  preferred  securities  or 
for  participation  in  a  guaranteed  pool 
sale,  including  a  Financial  Statement  on 
SEA  Form  468  ( >hort  Form).  SBA  will 
consider  this  ini  armation  as  well  as  any 
other  available  i  iformation  pertaining  to 
the  Licensee's  r?  gulatory  compliance  in 
deciding  wheth(  r.  and  how  much  of  a 
commitment  to  eserve  Leverage  it  may 
approve.  If  SBA  lextends  a  commitment, 
the  Licensee  wi  1  be  required  to  prepare 
a  Financial  Stat  iment  on  Short  Form 
468  as  of  the  clo  se  of  each  quarter  of  its 
fiscal  year  durir  g  the  terra  of  the 
commitment,  at  d  to  send  a  copy  of  that 
statement  to  SB  ^  within  30  days  after 
the  close  of  eacl  >  quarter.  If  a  request  for 
a  draw  is  submi  ted within  30  days  after 
the  close  of  the  licensee's  fiscal  quarter, 
the  Short  Form  168  shall  accompany  the 
request.  SBA  w  11  conduct  an  expedited 
review  of  this  ii  formation  and  the 
Licensee's  regu  alory  status  in 
conjunction  wil  i  its  revi'^wof  each  such 
request. 

Requests  for  i  draw  may  be  submitted 
at  any  time.  It  i:  contempinted  that 
requests  for  poc  led  securities  may  be 
funded  as  frequ  »ntly  as  twice  a  month 
and  requests  ft>'  preferred  securities 
may  be  funded  jl  any  time.  The 
minimum  amm  nt  of  any  draw  of  pooled 
securities  will  I «  $1 .000.000.  with 
integral  multip  es  of  $100,000  permitted 
thereafter.  VVhei  requesting  a  draw,  a 
Licensee  shall ;  ubmit  a  certified 
statement  to  SE  A  indicating  that  there 
has  been  no  ad  ^erse  charge  in  its 
finajicial  condi  ion  since  the  date  of  its 
most  recent  Foi  m  468  (Short  Form), 
plus  a  statemer  t  that  the  Licensee  is  in 
ttimpliance  wi'  h  applicable  regulations. 


and,  in  appropriate  cases,  that  the 
Licensee  has  complied  with  previous 
SBA  instructions  concerning  matters 
such  as  divestitures  and  refunds.  As 
indicated  above.  SBA  will  review  such 
statements  against  the  information  in  its 
own  files  before  it  will  approve  a  draw 
against  a  commitment. 

The  Licensee  must  also  furnish  SBA 
with  information  concerning  the 
specific  Financing  for  which  the  draw 
proceeds  are  intended;  and.  thereaftcV. 
fiirnish  SBA  with  evidence  that  the 
Financing  in  question  has  been  made  or 
an  explanation  satisfactory  to  SBA  of 
why  an  anticipated  Financing  has  not 
been  made. 

SBA's  present  general  practice,  which 
is  not  proposed  to  be  changed  (and    - 
which  SBA  is  extending  to  Participating 
Securities  pursuant  to  niles  published  at 
59  FR  16898.  April  8, 1994)  is  to  extend 
invitations  to  Licensees  to  participate  in 
the  creation  of  a  pool  of  SB  A-guarahteed 
Debentures,  against  which  a  public 
offering  of  SBA-guaranteed  trust  or  pool 
certificates  is  made  and  the  certificates, 
each  evidencing  a  fractional  interest  in 
the  pool,  sold  to  long-term  investors. 
Such  pools  are  formed  and  certificates 
sold  every  three  months,  give  or  take  a 
few  days.  Preceding  the  closing  of  the 
sale  of  the  pool  certificates  there  is  a 
ten-day  period  during  which  no  more 
Debentures  may  be  considered  for 
inclusion  in  the  pool.  During  that  ten- 
day  period,  the  rate  of  interest  on 
debentures  or  of  Prioritized  Payments 
on  Participating  Securities  is 
determined.  When  a  Licensee  requests  a 
draw,  it  will  be  deemed  to  have 
authorized  SBA  to  guarantee  its  security 
immediately,  and  to  have  authorized 
SBA.  acting  as  the  Licensee's  agent,  to 
sell  such  security  to  a  short-term 
investor  that  will  agree  to  hold  the 
Licensee's  security  until  the  Licensee's 
security  is  either  put  into  the  next  pool 
or  is  repurchased  by  SBA  because  of  a 
definitive  determination  based  on 
subsequently-received  adverse 
information  concerning  the  Licensee's 
credit  or  regulatory  status. 

If  tlie  security  is  a  Debenture,  it  will 
be  sold  to  a  short-term  investor  at  a 
discount,  calculated  as  if  the  maturity 
date  of  the  Debenture  were  the  next 
scheduled  closing  date  for  the  sale  of 
pool  certificates.  The  Licensee  will  also 
agree  to  the  payment  of  additional 
interest  to  the  short-term  investor,  at  the 
same  rate  used  to  calculate  the  discount, 
for  each  day  that  the  sale  of  pool 
certificates  is  delayed  beyond  the 
scheduled  date.  While  payment  to  the 
short-term  investor  of  all  interest 
accrued  from  the  date  of  sale  to  the 
actual  closing  date  shall  be  the 
responsibility  of  the  Licensee,  it  shall  be 


guaranteed  by  SBA.  The  Licensee's 
failure  to  make  full  payment  of  such 
additional  interest  shall  constitute  an 
event  giving  rise  to  a  condition  affecting 
the  Licensee's  good  standing  under 
SBA's  regulations.  If  the  Licensee's 
security  is  a  Participating  Security,  the 
same  conditions  will  apply,  however, 
the  Participating  Security  (Securities) 
will  be  sold  to  a  short-term  investor  at 
aprice  equal  to  the  face  amount  therrof 

.Although  SBA  guarantees  the 
Licensee's  undertaking  to  the  shnrt-torm 
investor  concerning  payment  of  interest 
on  a  Del)enture  or  Prioritized  Payments 
on  a  Participating  Security  on  the  date 
sych  Debenture  or  Participating  S«K;urity 
is  pooled,  tho  Licensee  does  not 
warrant,  nor  does  SB.\  guarantee,  thai 
pooling  will  take  place  on  any  specific: 
date.  The  short-terni  investor  assumes 
the  risk  that  the  recover>'  of  its  invested 
principal  and  the  receipt  of  interest  or 
Prioritized  Payments  will  be  delayed  to 
the  extent  that  the  pool  closing  is 
delayed.  Based  on  historical  experience., 
it  is  unlikely  that  any  such  delay  will 
occur  and  if  it  does,  the  duration  of  the 
delay  should  be  minimal.  The  rate  at   • 
which  the  Licensee's  Debenture  will  be 
discounted  or  at  which  the  Prioritized 
Payments  will  accumulate  on  a 
Participating  Security  when  either  of 
these  securities  are  sold  to  a  short-term 
investor  will,  in  both  cases,  be 
determined  with  reference  to  the  current 
average  market  yield  on  obligations  of 
the  United  States  with  comparable 
periods  to  maturity.  However,  for  the 
purpose  of  determining  the  rate  of 
interest  or  of  Prioritized  PavTTicnts 
payable  to  a  short-terjn  investor, 
"niaturity"  refers  to  the  next  scheduled 
pooling  date,  not  the  stated  maturity 
date  of  the  security  in  question. 

In  the  normal  course  of  events,  when 
the  sale  of  pool  certificates  closes,  the 
Licensee's  security  will  be  included  in 
the  pool,  having  been  purchased,  as 
previously  agreed,  from  the  short-term 
investor  with  the  Licensee's  share  of  the 
proceeds  of  the  sale  of  SBA  guaranteed 
.  certificates  issued  against  the  pool. 

The  sale  of  the  Licensee's  security  to  ' 
a  short-term  investor  with  SD.^'s 
guaranty  does  not  obligate  SBA  tc       - 
include  that  security  in  a  pool  of  long- 
term  securities  in  disregiird  of 
subsequently-obtained  information    . 
calling  into  question  either  the 
.  Licensee's  financial  soundness  or  the 
Licensee's  compliance  with  applicable 
regulations.  If  SBA  determines  to 
withhold  its  guarantee  of  the  Licensee's 
security  to  the  pool,  SB.^  will  purchase 
the  Licensee's  security  from  the  short- 
term  investor  on  or  before  the  pool 
closing  date. 
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Sale  of  the  Licensee's  security  to  a 
short-term  investor  with  SBA's  guaranty 
does  not  cut  ofl  the  Licensee's  right  to 
withdraw  its  security  from  entering  into 
the  pool  by  repurchasing  it  directly  ft-om 
the  short-term  investor  if  notice  is  given 
to  SBA  at  least  ten  days  prior  to  the  pool 
cut-off  date.  However,  since  the  sale  of 
the  Licensee's  security  to  a  short-term 
investor,  and  not  the  subsequent 
pooling  of  the  security,  is  the  event  that 
discharges  SBA  from  its  reservation 
obligation  to  the  extent  of  the  secmrity 's 
face  amount,  the  Licensee's  subsequent 
repurchase"  of  its  security  from  the  short- 
term  investor  does  not  re-obligate  SBA 
under  the  terms  of  its  commitment,  or 
restore  SBA's  guarantee  authority  to  the 
extent  of  the  face  amount  of  the 
repurchased  security. 

SBA's  approval  of  an  application  for 
a  commitment  does  not  lock  in  any 
interest  or  Prioritized  Payment  rate,  nor 
does  SBA's  guarantee  of  a  security  sold 
to  a  short-term  investor  indicate  in  any 
way  what  the  Licensee's  interest  or 
Prioritized  Payment  rate  will  be  when 
the  security  is  jwoled  and  certificates 
are  sold  to  long-term  investors. 

Once  in  the  hands  of  the  pool  trustee, 
the  Licensee's  Debenture  or 
Participating  Security  will  assume  all 
-  the  terms  and  characteristics  of  the 
other  securities  in  the  pool,  including 
an  interest  or  Prioritized  Payment  rate 
recalculated  with  reference  to  the 
maturities  of  the  other  securities  being 
pooled. 

Compliance  With  Executive  Orders 
12866, 12612.  and  12778,  and  With  the 
Regulatory  Flexibility  anid  Paperwork 
Reduction  Acts 

Executive  Order  12866  ai\d  Regulatory 
Ftexibility  Act 

This  proposed  rule  will  not  constitute 
a  significant  regulatorj-  action  for  the 
purposes  of  E.xecutive  Order  12866 
because,  if  promulgated  as  final,  it  is  not 
likely  to  have  an  annual  impact  on  the 
national  economy  of  $100  million  or 
more,  and,  for  purposes  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  it  will  not  have  a  substantial 
impact  upon  a  significant  number  of 
small  entities.  This  proposed  rule  will 
not  increase  the  amount  of  Leverage 
available  to  any  particular  Licenseeor  to 
the  industry  as  a  whole,  but  it  is 
anticipated  that  if  this  rule  is  adopted  as 
proposed,  there  will  be  a  significant 
decrease  in  the  percentage  of  funds 
derived  from  the  pooling  of  SBA- 
guaranteed  securities  that,  at  any  given 
time,  are  classifiable  as  "idle  funds"  not 
invested  in  Small  Concerns.  Under 
present  rules,  some  of  SBA  risk  as  a 
long-term  guarantor  is  taken  on  in 


connection  with  securities  whose 
proceeds  are  "idle  funds"  that  are  not 
invested  in  Small  Concerns. 

1.  The  legal  basis  for  this  proposed 
regulation  is  section  308(c)  of  the  Small 
Business  Investment  Act,  15  U.S.C. 
687(c).  and  section  20(a)(2)  of  the  Small 
Business  Act.  15  U.S.C.  631  (note)  as 
amended  by  section  414  of  Pub.  L.  102- 
366. 

2.  The  potential  benefits  of  this 
proposed  regulation  have  been  set  forth 
in  the  discussion  above,  under 
Supplementary  Information. 

3.  The  potential  cost  of  this  proposed 
regulation  cannot  be  quantified  or 
estimated. 

4.  There  are  no  Federal  rules  which 
duphcate,  overlap,  or  conflict  v«th  this 
proposed  rule. 

5.  SBA  is  not  aware  of  regulatory 
alternatives  that  could  achieve  the  same 
objectives  at  lower  cost. 

This  rule  was  not  reviewed  under 
Executive  Order  12866. 

Executive  Order  12612 

SBA  certifies  that  this  proposed 
regulation  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12612. 

Executive  Order  12278 

For  the  purposes  of  Executive  Order 
12278,  SBA  certifies  that  this  proposed 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  Section' 2  of  that  Order. 

Paperwork  Reduction  Act 

This  proposed  regulation,  if  adopted 
as  final,  will  impose  an  additional 
record-keeping  requirement  on  those 
Licensees  that  voluntarily  avail 
themselves  of  the  benefit  of  this 
proposed  rule.  Viewing  the  matter  from 
the  Licensee's  standpoint,  the  additional 
burden  of  preparing  a  quarterly  short- 
form  financial  statement  is  offset  by  the 
assurance  of  the  future  availability  of 
Leverage  and  the  reduction  of  cost 
resulting  ftt)m  elimination  of  the  need  to 
draw  down  Leverage  funds  long  before 
they  may  be  invested  in  Small 
Concerns.  From  SBA's  standpoint,  the 
additional  recordkeeping  is  necessary  if 
SBA  is  not  to  rely  upon  out-dated 
financial  information  when  it  funds 
draws  against  its  commitment. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011  Small  Business 
Investment  Companies) 

List  of  Subject  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs-business,  Reporting  and 
recordkeeping  requirements,  Small 
businesses. 


For  the  reasons  set  forth  above,  part 
107  of  Title  13,  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  107— SMALL  BUSINESS 
irWESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  Title  ni  of  the  Small  Business 
Investment  Act,  15  U.S.C  681  et  seq.;  15 
U.S.C.  683;  15  U.S.C.  687(c):  15  U  S.C.  687b 
15  U.S.C.  687d:  15  U.S.C  687g;  15  U.SC 
687m.  as  amended  by  Pub.  L  102-366. 

2.  Part  107  is  proposed  to  be  amended 
by  adding  a  new  §  107.215  to  read  as 
follows: 

§  1 07.21 5    Commitnients  by  SB  A. 

(a)  General.  A  Licensee  may  apply  for 
SBA's  commitment  to  reserve  an 
amount  of  Leverage  against  which  SBA 
may  purchase  its  Preferred  Securities  or 
guarantee  its  Debentures  or  Participating 
Securities  as  and  when  offered  for 
future  pubhc  sales.  The  amount  of  any 
such  commitment  shall  be  not  less  than 
$1,000,000  but  not  more  than  50  percent 
of  Regulatory  Capital.  Applications  shall 
be  prepared  and  submitted  in 
accordance  with  §  107.210(b),  as 
amended  from  time  to  time,  except  to 
the  extent  that  this  regulation  is 
inconsistent  therewith. 

(b)  Commitment  fees.  The  Licensee 
shall  pay  to  SBA  a  non-refimdable  fee. 
No  request  for  a  draw  will  be  approved 
unless  this  fee  has  been  paid  in  full. 

(c)  Automatic  revocation  of 
commitment.  Unless  the  full  amount  of 
the  commitment  fee  is  paid  by  5  p.m. 
Eastern  Time  on  the  30th  calendar  day 
following  SBA's  notification  that  its 
commitment  has  been  extended,  SBA's 
commitment  shall  be  automatically 
revoked. 

(d)  Lapse  of  commitment. 
Notwithstanding'payment  of  the 
commitment  fee,  SBA's  commitment 
shall  automatically  lapse  at  5  p.m. 
Eastern  Time  on  the  60th  calendar  day 
preceding  the  close  of  the  next  full 
Federal  fiscal  year  following  issuance  of 
such  commitment. 

(e)  Additional  recordkeeping 
requirements.  Following  notification 
that  SBA's  commitment  has  been 
granted,  a  Licensee  shall  submit  a 
Financial  Statement  on  SBA  Form  468 
(Short  Form)  as  of  the  close  of  each 
quarter  of  its  fiscal  year  to  SBA  within 
30  days  after  the  close  of  the  quarter,  or 
with  any  request  for  a  draw  that  is  made 
within  such  30-day  period. 

(f)  Draws — (1)  Minimum  amount  of 
draw.  Tlie  minimum  face  amount  of 
Debentures  or  Participating  Securities 
that  may  be  issued  in  connection  with 
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a  draw  agains  l  SBA's  conunitment  is 
$1,000,000;  p  us  multiples  of  $100,000 
above  $1,000, 000. 

(2)  Procedures  for  funding  draws — (i) 
General.  A  request  for  a  draw,  which 
may  be  submitted  at  any  time,  is 
submitted  in  the  form  of  a  request  that 
the  Licensee'!!  Preferred  Security  be 
purchased  by  SBA  or  that  its  Debenture 
or  Participatiig  Security  be  guaranteed 
by  SBA.  sold  to  a  short-terra  investor 
and  subsequently  included  in  the  next 
pool  for  whim  the  Licensee's  securities 
are  eligible.  Tpe  following 
documentation  shall  accompany  each 
such  request  for  a  draw: 

(A)  If  such  request  is  submitted 
within  30  dajs  following  the  close  of 
the  Licensee'!  fiscal  quarter,  the  request 
shall  be  accompanied  by  a  Financial 
Statement  onjSBA  Form  468  (Short 
Form)  reflecting  the  Licensee's 
condition  as  of  the  close  of  that  fiscal 
quarter:  otheiwise,  the  request  shall  be 
accompanied!  by  a  formal  statement  of 
no  adverse  change  in  financial 
condition  since  the  filing  of  the  most 
recent  SBA  Fpnn  468  (Short  Form).  If  a 
Licensee  is  not  in  compliance  with 
paragraph  (e)lof  this  section,  no  draw 
request  will  be  considered. 

(B)  A  certified  statement  executed  by 
an  officer  of  me  Licensee  or  of  a 
corporate  general  partner  of  the 
Licensee,  or  ^y  an  individual  that  is 
authorized  ta  act  as  or  for  a  general 
partner  of  th«  Licensee,  as  the  case  may 
be,  represent  ng  that  the  Licensee  is  in 
compliance  \  /ith  applicable  regulations; 
i.e.,  no  unresjlved  regulatory  violations. 

(C)  A  statement  that  the  proceeds  are 
needed  to  fuiid  a  particular  Small 
Concern,  wh  ch  statement  shall  also 
include  the  t  ame,  address  and  Standard 
Industrial  Cli  issification  Manual 
Industry  nun  iber,  a  simimary  of  the 
Licensee's  pi  oposed  Financing,  and  the 
scheduled  cl  )sing  date  thereof.  Within 
30  calendar  <  ays  after  tjie  scheduled 
closing  date,  the  Licensee  shall  submit 
an  executed  ;opy  of  SBA  Form  1031 
confirming  t  le  closing  of  a 
transaction(s  vdth  the  proceeds  of  the 
draw,  or  a  w  itten  explanation  of  the 
failure  to  clo  se.  Failure  to  make  timely 
submittal  of  m  accurate  Form  1031  or 
satisfactory  ^  mtten  explanation  of 
failure  to  close  will  preclude 
consideratioi  i  of  any  subsequent  draw 
requests;  anc  may  be  deemed  an  event 
affecting  the  Licensee's  good  standing  or 
constituting  :onsent  to  restricted 
operations,  a  s  the  case  may  be. 

(ii)  Draw  frocess — (A)  General.  By 
submitting  a  request  for  a  draw,  a 
Licensee  is  c  onclusively  presumed  to 
have  authori  zed  SBA  to  purchase  its 
Preferred  Se  :urity  or  to  have  authorized 
SBA  or  any  (  gent  or  trustee  designated 


by  SBA  to  guaranty  its  Debenture  or 
Participating  Security  and  to  sell  it  vdth 
SBA's  guarantee,  to  enter  into  any 
agreements  (and  to  bind  the  Licensee  to 
such  agreements)  that  may  be  necessary 
to  effect:  (1)  The  sale  of  the  Licensee's 
security  to  a  short-term  investor,  (2)  its 
purchase  on  the  Licensee's  behalf  (or  by 
the  Licensee  itself),  and  (3)  the 
subsequent  pooling  of  that  security  with 
other  securities  with  the  same  maturity 
date:  Provided,  however.  That  the 
Licensee  shall  retain  the  right  to 
repurchase  its  securities  upon  notice  to 
SBA  at  least  10  days  prior  to  the  cut-off 
date  for  the  pool  in  which  the  Licensee's 
security  is  to  be  included  by  tendering 
the  face  amount  of  the  Debenture,  or  the 
face  amount  of  the  Participating 
Security  plus  Earned  Prioritized 
Payments,  as  the  case  may  be,  to  the 
short-term  investor. 

(B)  Debentures.. An  SBA  guaranteed 
Debenture  shall  be  sold  to  a  short-term 
investor  at  a  discount  calculated  with 
reference  to  a  rate  determined  by  the 
Secretary  of  the  Treasury  in  accordance 
with  Section  303(b)  of  the  Act  (but 
without  regard  to  any  interest  subsidy  to 
which  the  Licensee  may  be  otherwise 
entitled),  as  if  the  maturity  date  of  the 
Debenture  were  the  next  scheduled  date 
for  the  sale  of  pool  certificates: 
Provided,  however.  That  if  the  actual 
sale  of  pool  certificates  shall  take  place 
after  the  scheduled  date,  the  Licensee 
shall  pay  to  the  short-term  investor,  on 
the  actual  sale  date,  an  additional  sum 
equal  to  daily  interest  as  scheduled  on 
the  [Debenture,  at  the  same  rate,  from  the 
scheduled  sale  date  to  the  actual  sale 
date.  Failure  to  make  such  interest 
payment  on  the  closing  date  shall 
constitute  an  event  giving  rise  to  a 
condition  affecting  the  Licensee's  good 
standing. 

(C)  Participating  securities.  The 
Licensee's  Participating  Security  shall 
be  sold  to  a  short-term  investor  for  a 
sum  equal  to  the  face  amount  thereof. 
The  Licensee  shall  undertake,  with 
SBA's  guarantee,  to  pay  the  short-term 
investor,  at  the  closing  of  the  next 
scheduled  sale  of  pool  certificates. 
Prioritized  Payments  as  scheduled  on 
the  Security  at  a  rate  determined  by  the 
Secretary  of  the  Treasury  in  accordance 
with  Section  303(b)  of  the  Act.  as  if  the 
maturity  date  of  the  Participating 
Security  were  the  next  scheduled  date 
for  the  sale  pool  certificates. 

Dated:  July  22.  1994. 
Erskine  B.  Bowles, 

Administrator. 

[PR  Doc.  94-19285  Filed  8-5-94;  8:45  am) 

8ILUNC  CODE  802S-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

RIN  1215-AA09 

29  CFR  Part  570 

Child  Labor  Regulations,  Orders  and 
Statements  of  Interpretation 

AGENCY:  Wage  and  Hour  Division. 

Employment  Standards  Administration, 

Labor. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  document  extends  the 
period  for  filing  written  comments  an 
additional  60  days  on  revisions  to  child 
labor  regulations,  issued  pursuant  to  the 
Fair  Labor  Standards  Act  (FLSA), 
governing  permissible  employment  of 
minors  under  18  years  of  age.  This 
action  is  being  taken  in  order  to  provide 
interested  parties  additional  time  to 
submit  comments. 

DATES:  Comments  must  be  received  on 
or  before  October  11, 1994. 
ADDRESSES:  Submit  written  commerits 
to  the  Administrator,  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
Room  S3506,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210,  Attention: 
J.  Dean  Speer.  Director,  Division  of 
Policy  and  Analysis.  Commenters  vvho 
wish  to  receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card,  or  to 
submit  them  by  certified  mail,  return 
receipt  requested.  As  a  convenience  to 
commenters.  comments  may  be 
transmitted  by  facsimile  ("FAX")         .    - 
machine  to  (202)  219-5122  (this  is  not 
a  toll-fi^e  number).  If  transmitted  by 
facsimile  and  a  hard  copy  is  also 
submitted  by  mail,  please  indicate  on 
the  hard  copy  that  it  is  a  duplicate  copy 
of  the  facsimile  transmission. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Dean  Speer.  Director,  Division  of 
Policy  and  Analysis,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3506,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telephone  (202)  219-8412.  This  is  not 
a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  13, 1994  (59  FR 
25167  through  25173)  the  Department  of 
Labor  (the  Department)  published  an 
advance  notice  of  proposed  rulemaking 
concerning  revisions  in  the  child  labor 
regulations,  29  CFR  Part  570.  These 
regulations  set  forth  the  criteria  for  the 
permissible  employment  of  minors 
under  18  years  of  age.  As  indicated  by 
the  advance  notice  of  proposed 
rulemaking,  the  Department  is 
undertaking  a  comprehensive  review  of 
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the  current  regulatory  standards  for 
child  labor  employment,  and  is 
considering  proposing  revisions  to  the 
regulations  which  reflect  changes  in  the 
workplace  since  their  adoption.  The 
Department  expressed  particular 
interest  in  the  views  of  the  public  on 
needed  changes  to  Subparts  C  and  E  of 
these  regulations.  Subpart  C  (Child 
Labor  Reg.  3)  specifies  permissible 
hours  and  time  standards,  as  well  as 
occupational  limitations,  for  14-  and  15- 
year-old  employees.  Subpart  E  identifies 
occupations  deemed  particularly 
hazardous  for,  or  detrimental  to  the 
health  or  well-being  of,  employees 
under  18  years  of  age.  The  Department 
requested  that  written  comments  from 
interested  parties  be  submitted  on  or 
before  August  11, 1994. 

Because  of  the  interest  that  has  been 
expressed  in  this  proposed  rulemaking, 
and  the  desire  of  some  commenters  to 
support  their  comments  with  detailed 
statistical  information  which  takes  time 
to  prepare,  the  Department  believes  it  is 
desirable  to  extend  the  comment  period 
for  interested  parties.  Therefore,  the 
period  for  submitting  written  comments 
concerning  the  advance  notice  of 
proposed  rulemaking  is  extended  for  60 
additional  days,  to  October  11, 1994. 

Signed  at  Washington,  DC,  on  this  2nd  day 
of  August,  1994. 
Maria  Ecliavcste, 

Administrator,  Wage  and  Hour  Division. 
(FR  Doc.  94-19236  Filed  8-5-94;  8:45  ami 

WLUNO  COOE  4610-27-M 


ENVtRONMENTAL  PROTECTtON 
AGENCY 

40CFRPart81 
[FRL-602S-61 

Preparation,  Adoption,  and  Submittal 
of  PMio  State  Implementation  Plan, 
Nonattainment  Area  Designation  for 
Utah 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Information  notice. 

SUMMARY:  In  this  document.  EPA  is 
announcing  its  notification  to  the 
Governor  of  Utah  that  EPA  believes  that 
Weber  County  should  be  designated 
nonattainment  for  PM 10. 
DATES:  No  later  than  120  days  after  the 
State's  response,  if  any,  EPA  must 
promulgate  the  redesignation  it  deems 
necessary  and  appropriate. 
ADDRESSES:  Information  supporting  the 
basis  for  notifying  Utah,  that  EPA 
believes  Weber  County's  PMio 
designation  should  be  revised  to 


nonattainment,  is  available  for 
inspection  during  normal  business 
hours  at  the  Envirorunental  Protection 
Agency,  Region  VllI,  Air  Programs 
Branch,  999  18th  Street.  Suite  500, 
Denver,  Colorado,  80202-2405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Callie  Videtich,  Air  Programs  Branch. 
U.S.  Envirorunental  Protection  Agency, 
Region  VIII,  Denver,  Colorado  80202- 

2466.(303)293-1754. 

SUPPLEMENTARY  INFORMATION:  On  July  1. 
1987.  the  EPA  promulgated  revised 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  (PM)  (52 
FR  24634).  replacing  total  suspended 
particulates  (TSP)  as  the  indicator  for 
PM  with  a  new  indicator  called  PMio 
that  includes  only  those  particles  with 
an  aerodynamic  diameter  less  than  or 
equal  to  a  nominal  10  microns.  At  the 
same  time,  EPA  set  forth  regulations  for 
implementing  the  revised  particulate 
matter  standards  and  announced  EPA's 
State  Implementation  Plaa  (SiP) 
development  policy  elaborating  PMio 
controls  necessary  to  assure  attainment 
and  maintenance  of  the  PM  ,o  NAAQS 
(see  generally  52  FR  24672).  The  EPA 
adopted  a  PMio  SIP  development  policy 
dividing  all  areas  of  the  country  into 
three  categories  based  on  their 
probability  of  violating  the  new 
NAAQS:  (1)  Areas  with  a  strong 
likelihood  of  violating  the  new  PMio 
NAAQS  and  requiring  substantial  SIP 
adjustment  were  placed  in  group  I;  (2) 
areas  where  attainment  of  the  PMio 
NAAQS  was  possible  and  existing  SIP's 
needed  less  adjustment  were  pla<^  in 
group  II;  and  (3)  areas  with  a  strong 
likelihood  of  attaining  the  PM,o  NAAQS 
and.  therefore,  needing  adjustments 
only  to  their  preconstruction  review 
program  and  monitoring  network  were 
placed  in  group  III  (52  FR  24672, 
24679-24682). 

Pursuant  to  section  107(d)(4)(B)  of  the 
Act,  areas  previously  identified  as  group 
I  and  other  areas  which  had  monitored 
violations  of  the  PMio  NA.^QS  prior  to 
January  1,  1989,  were,  by  operation  of 
law,  designated  nonattainment  for  PMio. 
Descriptions  of  the  areas  identified  as 
group  I  and  11  areas  were  clarified  in  a 
Federal  Register  notice  on  October  31 , 
1990  (55  FR  45799).  That  notice  also 
identified  group  II  areas  which  violated 
the  standards  as  of  January-  1,  1989.  The 
EPA  has  announced  all  of  the  areas  that 
were  designated  nonattainment  by 
operation  of  law  for  PMio  upon 
enactment  of  the  Act  in  a  Federal 
Register  notice  dated  November  6.  1991, 
(56  FR  56694)  with  corrections  to  that 
notice  made  November  30, 1992  (57  FR 
56762).  In  these  notices,  EPA  indicated 


that  Weber  County  was  designated 
unclassifiable  for  PMiq. 

In  addition,  EPA  is  authorized  to 
promulgate  the  designation  of  new  areas 
as  nonattainment  for  PMio  pursuant  to 
section  107(d)(3)  of  the  Act  on  the  basis 
of  air  quality  data,  planning  and  control 
considerations,  or  any  other  air  quality- 
related  consideration  that  the 
Administrator  deems  appropriate.  Based 
upon  available  information,  on  July  14, 
1994,  EPA  notified  the  Governor  of  Utah 
that  it  believes  that  Weber  County 
should  be  redesignated  as 
nonattainment.  Within  120  days  of  EPA 
notification,  tlie  Governor  of  Utah  must 
submit  to  EPA  the  designation  which  he 
considers  appropriate  for  Weber  County. 
No  later  than  120  days  after  the  State's 
response,  if  any,  EPA  must  promulgate 
the  redesignation  it  deems  necessary 
and  appropriate.  If  redesignated  to 
nonattainment.  pursuant  to  section 
189(a)(2)(B)  of  the  Act.  the  State  must 
submit  a  PM,o  SIP  to  EPA  within  18 
months  after  EPA  promulgates  the 
nonattainment  designation. 

This  Action 

The  EPA  is,  by  this  notice,  identifying 
for  the  public  VVeber  County  as  an  area 
which  should  be  redesignated  to 
nonattainment.  Upon  receipt  of  a 
response  by  the  Governor.  EPA  will 
rexnew  the  s\ibmitted  information  and 
conduct  appropriate  rulemaking,  at 
which  time  the  public  will  have 
opportunity  for  review  and  comment. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 

Authority:  Sections  107(d),  110  and  301(8) 
of  the  c;iean  Air  Au  as  amended. 

Paled:  July  14,  1994. 
VViiliam  P.  Yellowtail, 

Pfuioncil  Administmtor. 

!FR  0.< .  94-1U290  Filed  8-5-94;  8  45  oral 

BILLING  CODE  6S60-fiO-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43CFRPart11 

RIN  1090-AA21 

Natural  Resource  Damage 
Assessments 

AGENCY:  Di^partnufnt  of  the  In!i»rior. 
ACTION:  r*roposed  rule. 

SUMMARY:  The  Department  of  the 
Intoriur  is  proposing  to  amend  the 
rt^ulatiuus  for  asseiising  natural 
resource  damages  resulting  from  a 
discharge  of  oil  into  navigable  waters 
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under  the  Cleia  Water  Act  or  a  release 
of  a  hazardous  substance  under  the 
Comprehensiwe  Environmental 
Response,  Coippensation,  and  Liability 
Act.  The  regulations  provide  procedures 
that  designate^  Federal.  State,  and 
Indian  tribe  natural  resource  trustees 
may  use  to  ob^in  compensation  from 
potentially  responsible  parties  for 
injuries  to  natural  resources.  The 
regulations  prpvide  an  administrative 
process  for  conducting  assessmenfs  as 
well  as  two  types  of  technical 
procedures  fof  the  actual  determination 
of  injuries  an(^  damages.  "Type  A" 
procedures  art  standard  procedures  for 
simplified  assessments  requiring 
minimal  field  jobservation  in  cases  of 
minor  dischaices  or  releases  in  certain 
environmentsp'Type  B"  procedures  are 
site-specific  procedures  for  detailed 
assessments  ii  i  other  cases. 

The  Depart]  sent  of  the  Interior  is 
proposing  to  4mend  the  regulations  to 
include  an  additional  type  A  procedure 
for  assessing  liatural  resource  damages 
in  Great  Lakes  environments.  The 
proposed  procedure  incorporates  a 
computer  moael  called  the  Natural 
Resource  Danjage  Assessment  Model  for 
Great  Lakes  Environments,  Version  1.31 
(NRDAMyGLB).  The  same  modelling 
approach  used  to  develop  today's 
proposed  NRDAM/GLE  is  being  used  to 
develop  a  rev^d  type  A  procedure  for 
coastal  and  mbrine  environments  that 
will  soon  be  ii  isued  as  a  separate 
proposed  rule. 

The  Department  is  also  proposing  two 
amendments  that  would  affect  all  type 
A  procedures,  The  Department  is 
proposing  to  i  evise  the  conditions  xmder 
which  type  A  and  type  B  procedures 
can  both  be  ui  led  in  the  same  assessment 
and  to  make  axpUcit  the  scope  of 
judicial  revie'  v  of  assessments 
performed  usi  ng  type  A  procedures. 
DATES:  Comments  will  be  accepted 
through  Nove  mber  7, 1994. 
ADDRESSES:  C  Dmments  should  be  sent  in 
duplicate  to  t  le  Office  of  Environmental 
Policy  and  Gc  mpUance,  ATTN:  NRDA 
Rule-GLE,  Ro  >m  2340,  Etepartment  of 
the  Interior,  1 B49  C  Street,  NW. 
Washington. !  XZ  20240.  telephone:  (202) 
208-3301  (rej  ^lar  business  hours  7:45 
a.m.  to  4:15  p  m.,  Monday  through 
Friday).  Gom  )uter  diskettes  containing 
the  NRDAM/i  iLE  can  be  obtained  from 
the  same  offi<  e. 


FOR  FURTHER 
Stephen  F. 
SSPEGHT@I0S 


SUPPLEMENTARY 

preamble  is 

1.  Background 
A.  Statutory 


NFORMATION  CONTACT: 
S|echt  at  (202)  208-3301,  or 
DOI.GOV  on  Internet. 

INFORMATION:  This 
ok^anized  as  follows: 


'rovisions 


B.  Overview  of  the  Department's  Natural 
Resource  Damage  Assessment 
Regulations 

C.  History  of  this  Rulemaking 

D.  Related  Rulemakings 

II.  Phases  of  an  Assessment  Incorporating  a 

Type  A  Procedure 

A.  Preassessment  Phase 

B.  Assessment  Plan  Phase 
C  Assessment  Phase 

D.  Post-Assessment  Phase 

III.  Nature  of  Type  A  Procedures 

A.  Use  of  Average  Values 

B.  Regulatory  Status  of  Type  A  Procedures 

IV.  NRDAM/GLE 

A.  Overview 

B.  User-Supplied  Data  Inputs 

C.  Geographic  Information  System 

D.  Submodels 

V.  Conditions  Regarding  Use  of  the  NRDAM/ 

CLE 

A.  Primary  Conditions 

B.  Secondary-  Conditions 

VI.  Response  to  Comments 

I.  Background 

A.  Statutory  Provisions 

The  Department  of  the  Interior  (the 
Department)  is  proposing  to  amend  the 
regulations  for  assessing  natural 
resource  damages  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.G.  9601  et  seq.) 
(CERGLA)  and  the  Glean  Water  Act,  as 
amended  (33  U.S.G.  1251  et  seq.) 
(CWA).  Under  CERGLA.  certain 
categories  of  potentially  responsible 
parties  (PRPs)  are  liable  for  natural 
resource  damages  resulting  from  a 
release  of  a  hazardous  substance. 
CERGLA  sec.  107(a).  Natural  resource 
damages  are  monetary  compensation  for 
injury  to,  destruction  of.  or  loss  of 
natural  resources.  CERGLA  section 
107(a)(4)(G).  CWA  creates  similar 
liability  for  natural  resource  damages 
resulting  from  discharges  of  oil  into 
navigable  waters.  CWA  sec.  311(f). 

Only  designated  natural  resource 
trustees  may  recover  natural  resource 
damages.  CWA  recognizes  the  authority 
of  Federal  and  State  officials  to  serve  as 
natural  resource  trustees.  CERGLA 
recognizes  the  authority  of  Federal  and 
State  officials  as  well  as  Indian  tribes  to 
act  as  natural  resource  trustees. 

Damages  may  be  recovered  for  those 
natural  resource  injuries  that  are  not 
fully  remedied  by  response  actions  as 
well  as  public  economic  values  lost 
from  the  date  of  the  discharge  or  release 
until  the  resources  have  fully  recovered. 
All  sums  recovered  in  compyensation  for 
natural  resource  injuries  must  be  used 
to  restore,  rehabilitate,  replace,  or 
acquire  the  equivalent  of  the  injured 
natural  resources.  CERGLA  sec. 
107(0(1).  Trustee  officials  may  also 
recover  the  reasonable  costs  of  assessing 
natural  resource  damages. 


CERGLA  requires  the  promulgation  of 
regulations  for  the  assessment  of  natural 
resource  damages  resulting  either  from 
a  discharge  of  oil  into  navigable  waters 
under  CWA  or  from  a  release  of  a 
hazardous  substance  under  CERGLA. 
CERGLA  section.  301(c).  The  regulations 
are  to  identify  the  "best  available" 
procedures  for  assessing  natural 
resource  damages.  CERCLA  section. 
301(c)(2).  CERGLA  requires  that  the 
natural  resource  damage  assessment 
regulations  include  two  types  of 
assessment  procedures.  "Type  A" 
procedures  are  "standard  procedures  for 
simplified  assessments  requiring 
minimal  field  observation."  CERGLA 
section.  301(c)(2)(A).  "Type  B" 
procedures  are  "alternative  protocols  for 
conducting  assessments  in  individual 
cases."  CERGLA  sec.  301(c)(2)(B). 
Assessments  performed  by  Federal  and 
State  trustee  officials  in  accordance  with 
these  regulations  receive  a  rebuttable 
presumption  in  court.  CERGLA  sec. 
107(f)(2)(G).  The  promulgation  of  these 
regulations  was  delegated  to  the 
Department.  E.O.  12316,  as  amended  by 
E.0. 12580. 

The  natural  resource  damage 
provisions  of  CWA  were  amended  by 
the  Oil  Pollution  Act  (33  U.S.G.  2701  et 
seq.)  (OPA).  Among  other  things,  OPA 
recognized  the  authority  of  Indian  tribes 
to  sue  for  natural  resource  damages 
resulting  from  discharges  of  oil  into 
navigable  waters  and  authorized  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  to  develop  new 
natural  resource  damage  assessment 
regulations  for  discharges  of  oil  into 
navigable  waters.  The  Department  is 
coordinating  its  rulemakings  with 
NOAA  to  ensure,  to  the  maximum 
extent  appropriate,  that  consistent 
processes  are  established  for  assessing 
natural  resource  damages  under 
CERGLA  and  OPA. 

OPA  provides  that  any  rule  in  effect 
under  a  law  replaced  by  OPA  will 
continue  in  effect  imtil  superseded. 
OPA  sec.  6001(b).  In  particular.  Senate 
committee  report  language  makes  it 
clear  that  "[tlhe  existing  Interior 
Department  rules  •  *  •  may  be  used 
with  a  rebuttable  presumption  in  the 
interim"  until  NOAA  promulgates  new- 
regulations.  S.  Rep.  No.  101-94,  101st 
Cong.,  1st  Sess.  15  (1990).  Therefore, 
until  NOAA  promulgates  its  regulations, 
the  Department's  regulations  may  be 
used  to  assess  natural  resource  damages 
under  OPA. 

B.  Overview  of  the  Department's  Natural 
Resource  Damage  Assessment 
Regulations 

The  Department  has  published 
various  final  rules  for  the  assessment  of 
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natural  resource  damages:  51  FR  27674 
(Aug.  1, 1986);  52  FR  9042  (March  20, 
1987);  53  FR  5166  (Feb.  22,  1988);  53  FR 
9769  (March  25, 1988).  These 
rulemakings  are  codified  in  the  Code  of 
Federal  Regulations  at  43  CFR  part  11. 
The  Department  also  recently  published 
a  final  rule  revising  the  administrative 
process  and  the  type  B  procedures  that 
has  not  yet  been  codified  in  the  Code  of 
Federal  Regulations.  59  FR  14261 
(March  25, 1994). 

The  Department's  natural  resource 
damage  assessment  regulations  provide 
an  administrative  process  for 
conducting  assessments  as  well  as 
technical  methods  for  the  actual 
determination  of  injuries  and  damages. 
Assessments  performed  under  the 
Department's  regulations  consist  of  four 
phases:  The  Preassessment  Phase,  the 
Assessment  Plan  Phase,  the  Assessment 
Phase,  and  the  Post-Assessment  Phase. 
The  Preassessment  Phase  consists  of 
the  activities  that  precede  the  actual 
assessment.  For  example,  upon 
detecting  or  receiving  notification  of  a 
discharge  or  release,  trustee  officials 
decide,  based  on  a  number  of  criteria, 
whether  further  assessment  actions  are 
warranted.  This  decision  is  documented 
in  the  Preassessment  Screen 
Determination.  For  more  information  on 
the  Preassessment  Phase,  see  subpart  B 
of43GFRpartll. 

The  Assessment  Plan  Phase  includes 
the  preparation  of  a  written  Assessment 
Plan.  The  Assessment  Plan,  which  is 
subject  to  public  review  and  comment, 
assists  the  involvement  of  PRPs,  other 
trustee  officials,  the  general  public,  and 
any  other  interested  parties.  The 
Assessment  Plan  also  helps  ensure  that 
assessments  are  performed  at  a 
reasonable  cost.  For  more  information 
on  the  Assessment  Plan  Phase,  see 
subpart  C  of  43  CFR  part  11,  as  amended 
by  59  FR  14281-83. 

During  the  Assessment  Phase,  trustee 
officials  conduct  the  work  described  in 
the  Assessment  Plan.  The  work  consists 
of  three  steps:  Injury  Determination; 
Quantification;  and  Damage 
Determination.  In  Injury  Determination, 
trustee  officials  determine  whether  any 
natural  resources  have  been  injured.  If 
trustee  officials  determine  that  resources 
have  been  injured,  they  proceed  to 
Quantification,  in  which  they  quantify 
the  resulting  change  in  baseline 
conditions.  "Baseline"  conditions  are 
the  conditions  that  would  have  existed 
had  the  discharge  or  release  not 
occurred.  Finally,  in  Damage 
Determination,  trustee  officials  calculate 
the  monetary  compensation  to  be  sought 
as  damages  for  the  natural  resource 
injuries. 


When  a  type  A  procedure  is  utilized, 
trustee  officials  perform  Injury 
Determination,  Quantification,  and 
Damage  Determination  through  the  use 
of  a  standardized  procedure  involving 
minimal  field  work.  The  Department  is 
developing  different  type  A  procedures 
for  different  environments  in  stages. 
Only  one  type  A  procedure  has  been 
included  in  the  regulations  to  date.  That 
type  A  procedure  incorporates  a 
computer  model,  called  the  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments, 
Version  1.2  (NRDAM/CME),  to  perform 
Injury  Determination,  Quantification, 
and  Damage  Determination  for  minor 
discharges  or  releases  in  coastal  or    . 
marine  environments.  This  proposed 
rule  would  amend  the  regulations  to 
include  an  additional  type  A  procedure 
to  perform  Injury  Determination, 
Quantification,  and  Damage 
Determination  for  minor  discharges  or 
releases  in  Great  Lakes  environments. 
The  proposed  procedure  incorporates  a 
computer  model  called  the  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments,  Version  1.31 
(NRDAM/GLE).  For  more  information 
on  use  of  a  type  A  procedure  during  the 
Assessment  Phase,  see  subpart  D  of  43 
CFR  part  11. 

When  a  type  A  procedure  is  not 
applicable  or  does  not  address  all  types 
of  natural  resoiure  injuries  and  lost 
public  economic  values,  trustee  officials 
may  use  type  B  procedures  instead  of  or 
in  addition  to  a  type  A  procedure.  When 
type  B  procedures  are  utilized,  trustee 
officials  perform  Injury  Determination, 
Quantification,  and  Damage 
Dtetermination  through  the  use  of  site- 
specific  studies.  The  regulations  provide 
a  range  of  alternative  type  B  scientific 
and  economic  methodologies  from 
which  trustee  officials  may  choose.  For 
more  information  on  use  of  type  B 
procedures  during  the  Assessment 
Phase,  see  subpart  E  of  43  CFR  part  11, 
as  amended  by  59  FR  14283-87. 

Ehiring  the  Post-Assessment  Phase, 
trustee  officials  prepare  a  Report  of 
Assessment  detailing  the  results  of  the 
Assessment  Phase.  Trustee  officials 
present  the  Report  of  Assessment  to  the 
PRPs  along  with  a  demand  for  damages 
and  assessment  costs.  If  a  PRP  does  not 
agree  to  pay  within  60  days,  the  trustee 
officials  may  file  suit.  Federal  and  State 
trustee  officials  receive  a  rebuttable 
presumption  of  correctness  for 
assessments  performed  in  accordance 
with  the  Preassessment  Phase, 
Assessment  Plan  Phase,  Assessment 
Phase,  and  Post-Assessment  Phase 
procedures  set  forth  in  the  regulations. 
Once  damages  have  been  awarded  or 
settlement  has  been  reached,  trustee 


officials  establish  an  account  for  the 
recovered  damages  and  prepare  a 
Restoration  Plan  for  use  of  the  recovered 
damages.  For  more  information  on  the 
Post^Assessment  Phase,  see  subpart  F  of 
43  CFR  part  11,  as  amended  by  59  FR 
14287. 

C.  History  of  this  Rulemaking 

On  June  2, 1988.  the  Department 
aimounced  its  intent  to  develop  a  type 
A  procedure  for  Great  Lakes 
environments.  53  FR  20143.  On  )uly  14. 
1989.  the  U.S.  Court  of  Appeals  for  the 
District  of  Golimibia  Circuit  issued  two 
decisions  that  affected  the  development 
of  the  type  A  procedure  for  Great  Lakes 
environments. 

State  of  Ohio  v.  United  States 
Department  of  the  Interior  (Ohio  v. 
Interior)  dealt  with  a  challenge  to  the 
administrative  process  and  type  B 
procedures.  880  F.2d  432  (D.C.  Gir. 
1989).  The  court  upheld  various  aspects 
of  the  administrative  process  and  type  B 
procedures  but  ordered  the  Department 
to  revise  the  type  B  procedures  to  reflecl 
the  statutory  preference  for  using 
restoration  costs  as  the  measure  of 
natural  resource  damages.  The  court 
used  the  term  "restoration  costs"  to 
encompass  the  cost  of  restoring, 
rehabilitating,  replacing,  and/or 
acquiring  the  equivalent  of  the  injured 
natural  resources.  The  court  also 
ordered  the  Department  to  revise  the 
type  B  procedures  to  allow  for  the 
recovery  of  all  reliably  calculated 
economic  values  lost  to  the  public  as  a 
result  of  the  injury  to  natural  resources. 

State  of  Colorado  v.  United  States 
Department  of  the  Interior  (Colorado  v. 
Interior)  dealt  with  a  challenge  to  the 
type  A  procedure  for  coastal  and  marine 
environments.  880  F.2d  481  (D.C.  Cir. 
1989).  Colorado  v.  /nferior  upheld  the 
Department's  sequential  approach  to 
developing  type  A  procedures  but  urged 
the  Department  to  develop  additional 
type  A  procedures  to  address  as  many 
different  cases  as  possible.  The  court 
remanded  the  NRDAM/CME.  however, 
based  on  the  reasoning  in  the  Ohio  v. 
Interior  decision,  to  permit  the 
Department  to  allow  for  the  calculation 
of  restoration  costs.  The  NRDAM/CME. 
as  originally  developed,  calculated 
damages  based  solely  on  lost  public  use 
of  the  injured  resources. 

On  September  22, 1989,  the 
Department  aimounced  its  intent  to 
modify  the  development  of  the 
NRDAM/GLE  to  conform  with  Ohio  v. 
Interior  and  Colorado  v.  Interior.  54  FR 
39015.  The  Department  soficited 
comment  on  means  of  incorporating 
restoration  costs  and  all  reliably 
calculated  lost  public  economic  values 
into  the  NRDAM/GLE. 
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II.  Phases  of  an  Assessment 
Incorporating  a  Type  A  Procedure 

This  proposed  rule  would  not  change 
the  administrative  process  for 
performing  a  natural  resource  damage 
assessment  already  established  under 
the  Department's  regulations.  Under  the 
proposed  rule,  an  assessment 
incorporating  use  of  the  proposed 
NRDAM/GLE  would  entail  the  same 
four  phases  already  provided  for  in  43 
CFR  part  11:  The  Preassessment  Phase, 
the  Assessment  Plan  Phase,  the 
Assessment  Phase,  and  the  Post- 
Assessment  Phase.  This  proposed  rule 
would  provide  an  additional  type  A 
procedure  for  trustee  officials  to  use 
during  the  Assessment  Phase.  The 
proposed  procedure  would  be  available 
only  for  oil  discharges  or  hazardous 
substance  releases  that  enter  Great  Lakes 
environments. 

A.  Preassessment  Phase 

During  the  Preassessment  Phase  of  an 
assessment  incorporating  use  of  the 
proposed  NRDAM/GLE,  trustee  officials 
would  conduct  the  activities  already 
provided  for  in  subpart  B  of  43  CFR  part 
11.  These  activities  would  include  the 
preparation  of  a  Preassessment  Screen 
Determination  docimaenting  the  trustee 
officials'  decision  that  additional 
assessment  work  was  warranted. 

B.  Assessment  Plan  Phase 

Upon  determining  lliat  additional 
assessment  work  was  warranted,  trustee 
officials  would  begin  the  Assessment 
Plan  Phase.  The  Assessment  Plan  Phase 
of  an  assessment  incorporating  use  of 
the  proposed  NRDAM/GLE  would 
include  the  trustee  coordination  and 
PRP  identification  and  involvement 
activities  already  provided  for  in 
subpart  C  of  43  CFR  part  11,  as  amended 
by  59  FR  14281.  Trustee  officials  would 
also  prepare  a  written  Assessment  Plan 
documenting  their  decision  to  use  the 
NRDAM/GIX  as  well  as  the  incident- 
specific  information  they  intend  to  use 
as  data  inputs  to  the  NRDAM/GLE.  The 
Assessment  Plan  would  then  be  made 
available  for  public  review  and 
comment  as  already  provided  in  43  CFR 
11.32.  as  amended  by  59  FR  14282. 

1.  Conditions  Regarding  Use  of  the 
NRD/VM/GLE 

To  assist  trustee  officials  in  deciding 
whether  to  use  a  tyjje  A  procedure,  type 
B  procedures,  or  a  combination,  the 
Department  is  proposing  several 
conditions  regarding  use  of  the 
NRDAM/GLE.  Under  the  proposed  rule, 
whenever  a  discharge  or  release  entered 
a  Great  Lakes  environment,  trustee 
officials  would  determine  if  the 
conditions  were  met.  A  Great  Lakes 


environment  is  defined  as  any  area 
within  Lake  Superior,  Lake  Michigan, 
Lake  Huron.  Lake  Erie,  Lake  Ontario, 
Lake  St.  Clair,  the  St.  Mary  River,  the  St. 
Clair  River,  the  Detroit  River,  the 
Niagara  River,  the  St.  Lawrence  River,  or 
their  contiguous  wetlands  or  shorelines. 
Trustee  officials  would  include  in  the 
Assessment  Plan  their  determinations  of 
whether  the  conditions  regarding  use  of 
the  NRDAM/GLE  were  met. 

The  goal  of  the  natural  resource 
damage  assessment  process  is  to  obtain 
as  quickly  and  cost-effectively  as 
possible  the  compensation  due  the 
public  and  to  restore  injured  natural 
resources.  Type  B  procedures  can  be 
considerably  more  expensive  and  time- 
consuming  than  type  A  procedures. 
Therefore,  the  Department  believes  that 
type  A  procedures  should  be  used 
whenever  applicable. 

Under  the  proposed  rule,  the 
conditions  regarding  use  of  the 
NRDAM/GLE  fall  into  two  categories: 
Primary  conditions  and  secondary  ' 
conditions.  The  absence  of  any  primary 
condition  indicates  that  use  of  the 
NRDAM/GLE  is  inappropriate.  The 
absence  of  any  secondary  condition 
does  not  indicate  that  use  of  the 
NRDAM/GLE  is  inappropriate  but  does 
indicate  that  the  NRDAM/GLE  might 
not  address  all  types  of  natural  resource 
injuries  and  lost  public  economic 
values. 

Under  the  proposed  rule,  if  all 
primary  and  secondary  conditions  were 
met,  trustee  officials  would  be  required 
to  use  the  NRDAM/GLE  to  calculate  all 
damages  in  order  to  get  the  rebuttable 
presumption.  This  approach  would  be 
consistent  with  the  existing  standards 
for  use  of  the  NRDANi/CME  provided  at 
43  CFR  11.33. 

The  proposed  rule  would  further 
provide  that  if  one  or  more  primary 
conditions  were  not  met,  trustee 
officials  would  be  required  to  use  tyf)e 
B  procedures  to  calculate  all  damages  in 
order  to  obiain  the  rebuttable 
presimiption.  This  approach  differs 
from  the  existing  standards  for  use  of 
the  NRDAM/CME.  which  do  not  specify 
particular  conditions  under  which 
trustee  officials  must  use  type  B 
procedures  instead  of  the  type  A 
procedure. 

Finally,  the  proposed  rule  would 
provide  that  if  all  primary  conditions 
were  met  but  one  or  more  secondary 
conditions  were  not  met,  trustee 
officials  could  use  the  NRDAM/GLE. 
type  B  procedures,  or  a  combination, 
arid  obtain  a  rebuttable  presumption. 
Trustee  officials  would  decide  which 
assessment  procedures  to  use  based  on 
considerations  of  "cost  effectiveness" 
and  "reasonable  cost."  as  those  terms 
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are  defined  in  43  CFR  11.14.  Trustee 
officials  would  consider  whether  the 
benefits  of  the  increased  accuracy 
provided  by  type  B  procedures  would 
offset  the  anticipated  additional  cost  of 
using  type  B  procedures,  and  whether 
the  anticipated  damages  would  exceed 
the  anticipated  cost  of  using  type  B 
procedures.  Trustee  officials  would 
document  the  determination  whether  to 
use  the  NRDAM/GLE,  type  B 
procedures,  or  a  combination  in  the 
Assessment  Plan. 

The  proposed  rule  would  also  require 
trustee  officials  to  use  type  B 
procedures,  even  if  they  determined  that 
use  of  the  NRDAM/GLE  was 
appropriate,  whenever  a  PRP  submitted 
a  written  request  for  use  of  type  B 
procedures  and  agreed  within  a  time 
frame  acceptable  to  the  trustee  officials 
to  advance  the  cost  of  using  type  B 
procedures. 

Section  V  of  this  preamble  contains 
additional  information  on  the 
conditions  regarding  use  of  the 
NRDAM/GLE. 

2.  Use  of  Combined  Type  A  and  Type 
B  Procedures 

Existing  43  CFR  11.15(a)(1)  provides 
that,  in  order  to  obtain  a  rebuttable 
presumption,  trustee  officials  generally 
must  use  either  a  type  A  procedure  or 
type  B  procediu-es  during  the 
Assessment  Phase  but  not  both.  Under 
the  existing  regulations,  the  only  time 
that  trustee  officials  can  use  both  type 
A  and  type  B  procedures  for  the  same 
discharge  or  release  is  when  the 
procedures  address  different  resources 
and  do  not  result  in  double  coimting  of 
damages. 

The  Department  is  proposing  to  delete 
the  existing  restriction  in  43  CFR 
11.15(a)(1)  concerning  use  of  both  type 
A  and  type  B  procedures  during  the 
Assessment  Phase  and  to  make  various 
conforming  changes  throughout  the 
regulations.  Under  §  11.33(c)  of  the 
proposed  rule,  if  all  primary  conditions 
regarding  use  of  the  NRDAM/GLE  were 
met  but  one  or  more  secondary 
conditions  were  not  met,  trustee 
officials  would  be  allowed  to  use  type 
B  procedures  to  calculate  damages  for 
types  of  natural  resource  injuries  and 
lost  public  economic  values  that  were 
not  addressed  by  the  NRDAM/GLE  and 
use  the  NRDAM/GLE  to  calculate  all 
other  damages,  provided  there  were  no 
double  recovery  of  damages.  Trustee 
officials  would  also  be  allowed  to 
calculate  all  damages  through  use  of 
type  B  procedures  provided  such 
procedures  were  cost  effective  and 
could  be  performed  at  a  reasonable  cost. 
A  trustee  official's  decision  whether  to 
use  the  NRDAM/GLE,  type  B 


procedures,  or  a  combination  during  the 
Assessment  Phase  would  be 
documented  in  the  Assessment  Plan. 

For  example,  one  of  the  proposed 
secondary  conditions  regarding  use  of 
the  NRDAM/GLE  is  that  the  primary 
injuries  to  biological  resources  are  one 
or  more  of  the  following:  Direct 
mortality  resulting  from  short-term 
exposure  to  the  discharged  oil  or 
released  hazardous  substance;  direct 
loss  of  production  resulting  from  short- 
term  exposure  to  the  discharged  oil  or 
released  hazardous  substance;  indirect 
mortality  resulting  from  food  web 
losses;  and  indirect  loss  of  production 
resulting  from  food  web  losses.  Under 
the  proposed  rule,  if  all  primary 
conditions  regarding  use  of  the 
NRD/^M/GLE  were  met  but  there  were, 
significant  sublethal  injuries,  trustee 
officials  would  be  allowed  to  use  type 
B  procedures  to  calculate  damages  for 
those  sublethal  injuries  and  use  the 
NRDAM/GLE  to  calculate  all  other 
damages,  provided  there  were  no  double 
recovery  of  damages. 

Trustee  officials  who  used  both  the 
NRDAM/GLE  and  type  B  procedures 
could  prepare  a  single  Assessment  Plan, 
so  long  as  it  included  all  the  necessary 
information  about  how  they  intended  to 
use  the  NRDAM/GLE,  how  they 
intended  to  apply  the  type  B 
procedures,  and  how  they  intended  to 
ensure  no  double  recovery.  During  the 
Assessment  Phase,  the  NRDAM/GLE 
would  be  apphed  in  comphance  with 
§  11.42  of  the  proposed  rule,  while  the 
type  B  procedures  would  be  applied  in 
accordance  with  subpart  E  of  43  CFR 
part  11,  as  amended  by  59  FR  14283. 
After  applying  the  NRDAM/GLE  and 
completing  the  type  B  procedures, 
trustee  officials  could  prepare  a  single 
Report  of  Assessment  detailing  the 
results  of  both  the  NRDAM/GLE  and  the 
type  B  procedures. 

The  proposed  deletion  of  the 
restriction  in  43  CFR  11.15(a)(1) 
concerning  use  of  combined  type  A  and 
type  B  procedures  would  temporarily 
leave  trustee  officials  without  guidance 
on  determining  when  it  is  appropriate  to 
use  type  B  procedures  in  addition  to  the 
existing  type  A  procedure  for  coastal 
and  marine  environments.  The 
Department  plans  to  publish  a  proposed 
rule  revising  the  type  A  procedure  for 
coastal  and  marine  environments  in 
October  1994.  The  Department  intends 
to  include  standards  in  that  proposed 
rule  that  will  govern  the  use  of  type  B 
procedures  in  addition  to  the  revised 
NRDAM/CME.  The  Department  fiirther 
intends  to  publish  a  final  rule  revising 
the  type  A  procedure  for  coastal  and 
marine  environments  within  a  few 
months  after  a  final  rule  establishing  the 


type  A  procedure  for  Great  Lakes 
environments  is  pubhshed.  Therefore, 
the  Department  believes  that  deletion  of 
the  existing  restriction  in  43  CFR 
11.15(a)(1)  in  this  rulemaking  would  be 
appropriate.  However,  the  Department 
solicits  comment  on  whether  the 
existing  restriction  in  43  CFR  11.15(a)(1) 
should  be  retained  with  regard  to  the 
existing  NRD/^M/CME  until  the  revised 
NRDAM/CME  is  promulgated. 

3.  User-Supplied  Data  Inputs 

If  trustee  officials  decided  to  use  the 
NRDAM/GLE,  the  Assessment  Plan 
would  also  document  the  incident- 
specific  information  that  they  intend  to 
use  as  data  inputs  to  the  NRDAM/GLE 
Under  the  proposed  rule,  the  NRDAM/ 
CLE  would  supply  most  of  the  data  used 
to  determine  injury  and  damages. 
However,  the  Department  is  proposing 
to  require  trustee  officials  to  provide 
certain  incident-specific  information  for 
use  as  data  inputs  to  the  NRDAM/GLE. 

Section  IV.B  of  this  preamble  contains 
additional  information  on  user-supplied 
data  inputs  to  the  NRDAM/GLE. 

C.  Assessment  Phase 

After  reviewing  any  comments 
received  on  the  Assessment  Plan, 
trustee  officials  would  begin  the 
Assessment  Phase.  The  Assessment 
Phase  of  an  assessment  incorporating 
the  NRDAM/GLE,  like  the  Assessment 
Phase  of  an  assessment  incorporating 
type  B  procedures,  would  entail  three 
steps:  Injury  Determination, 
Quantification,  and  Damage 
Determination.  Under  the  proposed 
rule,  these  steps  would  be  performed  bv 
the  NRDAM/GLE. 

The  proposed  NRDAM/GLE  performs 
Injury  Determination  through  the 
Physical  Fates  Submodel  and  the 
Biological  Effects  Submodel.  The 
Physical  Fates  Submodel  determines  the 
pathway  of  contamination.  Injury  is 
determined  through  the  interaction  of 
the  Physical  Fates  Submodel  and  the 
Biological  Effects  Submodel. 

The  proposed  NRDAM/GLE  performs 
Quantification  through  the  Biological 
Effects  Submodel.  The  NRDAM/GLE 
databases  contain  information  about  the 
baseline  condition  of  natural  resources 
in  Great  Lakes  enviroimients.  The 
Biological  Effects  Submodel  quantifies 
the  change  in  baseline  conditions  as  a 
result  of  the  discharge  or  release. 

The  proposed  NRDAM/GLE  performs 
Damage  Determination  through  the 
Restoration  Submodel  and  the 
Compensable  Value  Submodel.  The 
Restoration  Submodel  estimates 
appropriate  restoration  costs.  The 
Compensable  Value  Submodel 
calculates  the  economic  values  lost  to 
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the  public  pen<  ing  the  reestablishment 
of  baseline  con  litions.  These  lost 
economic  values  are  referred  to  as 
compensable  vjlues.  Consistent  with 
the  Ohio  v.  Interior  and  Colorado  v. 
/nferior decisions,  the  proposed 
NRDAM/GLE  adds  compensable  values 
and  restoration!  costs,  where 
appropriate,  to  produce  a  damage  figure. 
Section  IV-Djof  this  preamble  contains 
additional  infohnation  on  how  the 
NRDAM/GLE  {  erforms  Injury 
Determination.  Quantification,  and 
Damage  Determination. 

D.  Post-Assessi  nent  Phase 

After  using  t  le  NRDAM/GLE.  trustee 
officials  would  perform  the  post- 
assessment  act  vities  already  provided 
for  in  subpart  F  of  43  CFR  part  11 .  as 
amended  by  59  FR  14287.  including 
preparation  of  b  Report  of  Assessment. 
The  proposed  NRDAM/GLE  provides  a 
printed  assessment  report  that 
summarizes  the  computations 
performed  to  d  erive  the  damage  amount. 
Under  the  pro]  losed  rule,  the  Report  of 
Assessment  wi  luld  include:  the 
Preassessment  Screen  Determination: 
the  Assessmen  1  Plan,  which  includes 
documentatioi  of  the  trustee  officials' 
determination  (o  use  the  NRDAM/GLE 
and  document  ition  of  the  incident- 
specific  data  iJiputs  to  the  NRDAM/GLE; 
and  the  prints  1  assessment  report  from 
the  NRDAM/GLE. 

Trustee  officials  would  present  the 
Report  of  Asse  >sment  to  the  PRPs  along 
with  a  deman<  for  damages  and 
assessment  co  its.  Trustee  officials  may 
only  recover  ti  leir  reasonable 
assessment  co  ;ts.  If  trustee  officials  used 
the  NRDAM/C  LE.  reasonable 
assessment  cotts  would  include:  the 
cost  of  pcrfoni  ling  the  Preassessment 
Phase  and  Ass  essment  Plan  Phase 
activities  requ  red  under  subparts  B  and 
Cof43CFRpirt  11;  the  cost  of 
developing  sit  s-specific  data  inputs  to 
the  NRDAM'C  LE;  and  the  cost  of  using 
the  NRDAVJ(  LE. 

If  a  PRP  did  not  agree  to  pay  within 
60  days,  trusti  e  officials  could  file  suit. 
Federal  and  S  atetrustee  officials  would 
receive  a  rebu  ttable  presumption  of 
correctness  fo  r  their  assessments 
pro\ided  they  complied  with  the 
proposed  stan  dards  for  use  of  the 
NRDAM/GLE  as  well  as  lhe~ 
Preassessmen  Phase.  Assessment  Plan 
Phase,  and  Pc  st-  Assessment  Phase 
procedures  set  forth  in  the  regulations. 

Once  dama  jes  were  awarded  or  a  " 
settlement  rei  ched.  trustee  officials 
would  prepar }  a  vnitten  Restoration 
Plan  explaini  ig  how  they  intend  to  use 
the  recovered  damages  to  restore, 
rehabilitate,  r  jplace.  and/or  acquire  the 
f-quivalent  of  the  injured  resources.  The 


Restoration  Plan  would  be  made 
available  for  public  comment  and 
review. 

Under  the  proposed  rule,  trustee 
officials  would  have  the  discretion  to 
determine  the  appropriate  site-specific 
use  of  damage  recoveries  to  restore, 
rehabilitate,  replace,  and/or  acquire  the 
equivalent  of  the  injured  resources  and 
would  not  be  restricted  to  implementing 
the  general  restoration  methods  that 
were  used  by  the  NRDAM/GLE  for  the 
calculation  of  damages. 

Type  A  procedures  are  designed  to 
assess  damages  resulting  from  minor 
discharges  or  releases.  Therefore,  it  may 
not  always  be  practical  to  prepare  a 
separate  Restoration  Plan  for  each  award 
or  settlement  based  on  use  of  a  type  A 
procedure.  Existing  43  CFR  11.93(d) 
provides  that  trustee  officials  may  apply 
several  type  A  awards  to  a  single 
Restoration  Plan,  so  long  as  the  Plan  is 
intended  to  address  the  same  or  similar 
injuries  as  those  identified  in  each 
application  of  the  type  A  procedure. 

in.  Nature  of  Type  A  Procedures 

A.  Use  of  Average  Values 

CERCLA  mandates  that  the  type  A 
procedures  incorporate  simplified 
procedures  for  conducting  assessments 
with  minimal  field  observation. 
CERCLA  sec.  301(c)(2)(A).  Standardized 
procedures  for  simplified  assessments 
rely  heavily  on  average  rather  than  site- 
specific  values.  Therefore,  a  type  A 
procedure  may  generate  a  damage  figure 
that  is  less  than,  equal  to,  or  greater  than 
the  damage  figure  that  would  have  been 
calculated  if  type  B  procedures  had 
been  used  for  the  same  discharge  or 
release.  Nevertheless.  Federal  and  State 
trustee  officials  who  comply  with  the 
Department's  regulations  obtain  a 
rebuttable  presumption,  regardless  of 
whether  they  use  type  A  or  type  B 
procedures.  See  CERCLA  section 
107{n{2)(C). 

B.  Regulatory  Status  of  Type  A 
Procedures 

Tj-pe  A  procedures  are  developed  as 
regulations.  Therefore,  once  a  type  A 
procedure  is  promulgated  as  a  final  rule, 
the  procedure  can  be  changed  only 
through  a  rulemaking  by  the 
Department.  For  e.xample.  the 
Department  is  proposing  to  have  the 
NRDAM/GLE  incorporated  by  reference 
in  the  natural  resource  damage 
assessment  regulations  Thus,  once  the 
type  A  procedure  for  Great  Lakes 
environments  is  promulgated  as  a  final 
nile,  trustee  officials  will  have  to  use 
the  version  of  the  NRDAM/GLE 
incorporated  in  the  final  rule,  without 
anv  alteration  of  the  submodels  or 


databases,  in  order  to  obtain  a  rebuttable 
presumption  for  an  assessment  using 
the  type  A  procedure  for  Great  Lakes 
environments. 

Moreover,  CERCLA  provides  that  any 
challenges  to  regulations  promulgated 
under  the  statute  must  be  made  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  90  days  from 
the  date  of  promulgation  and  cannot  be 
made  in  any  civil  proceeding  to  obtain 
damages.  CERCLA  section  113(a). 
Therefore,  once  a  type  A  procedure  is 
promulgated  as  a  final  rule,  any 
challenges  to  the  workings,  databases,  or 
underlying  structure  of  the  procedure 
would  have  to  be  made  within  90  days 
of  the  date  of  promulgation  rather  than 
in  a  particular  natural  resource  damage 
case. 

The  Department  is  proposing  to 
incorporate  this  statutory  provision  in 
the  regulations  by  making  explicit  that 
when  trustee  officials  use  a  typ3  A 
procedure  in  compliance  with  the 
Department's  regulations,  a  PRP 
challenge  is  restricted  to  the  trustee 
officials'  decision  to  use  a  type  A 
procedure  and  the  accuracy  of  any 
incident-specific  data  used  by  the 
trustee  officials  to  implement  the  type  A 
procedure.  This  proposed  clarification 
would  apply  to  all  type  A  procedures, 
not  just  the  proposed  NRDAM/GLE. 
Also,  Federal  and  State  trustee  officials 
who  have  complied  with  the 
Department's  regulations  obtain  a 
rebuttable  presiunption  of  correctness 
for  their  decision  to  use  the  type  A 
procedure  and  for  their  incident-specific 
data. 

For  example,  once  the  NRDAM/GLE 
Is  promulgated  as  a  final  rule,  a  PRP  in 
a  natural  resoiut*  damage  case  where 
the  NRDAM/GLE  is  used  in  accordance 
with  the  Department's  regulations  will 
not  be  able  to  challenge  the  NRDAM/ 
CLE  submodels  or  databases.  A  PRP  will 
only  be  allowed  to  challenge  the  trustee 
officials'  decision  to  use  the  NRDAM/ 
CLE  and  the  trustee  officials'  incident-  ' 
■  specific  data  inputs  to  the  NRDAM/GLE. 
Federal  and  State  trustee  officials  who 
comply  with  the  standards  governing 
use  of  the  NRDAM/GI^.  as  well  as  the 
Preassessment  Phase,  Assessment  Plan 
Phase,  and  Post- Assessment  Phase 
procedures  set  forth  in  the  regulations, 
will  obtain  a  rebuttable  presumption  of 
correctness  for  their  decision  to  use  the 
NRDAM/GLE  and  for  their  incident- 
specific  data  inputs.  PRPs  who  wish  to 
avoid  being  bound  by  the  NRDAM/GLE 
submodels  and  databases  have  the 
option  of  funding  the  performance  of 
type  B  procedures^ 
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IV.  NRDAM/GLE 

A  Overviemr 

The  proposed  NRDAM/GLE  consists 
of  integrated  submodels  and  databases 
that  calculate  natural  resource  damages 
based  on  ap^propriate  estimated 
restoration  costs  and  economic  values 
lost  to  the  public  pending  completion  of 
restoration.  The  proposed  NRDAM/GLE 
is  a  complex  program  that  represents 
state-of-the-art  computer  modelhng; 
however,  it  is  designed  for  use  by 
relatively  untrained  individuals.  The 
proposed  NRDAM/GLE  is  available  on 
diskettes  aoid  can  be  used  on  most 
rBM®-compatible  personal  computers. 

The  proposed  NRDAM/GLE  was 
developed  under  contract  to  the 
Department  by  Applied  Science 
Associates.  Inc.,  Narragansett,  Rhode 
Island,  and  HBRS,  Inc..  Madison, 
Wisconsin.  Intensive  efforts  were  made 
to  ensure  that  the  NRDAM/GLE 
incorporated  the  best  available  scientific 
and  economic  data  and  studies.  The 
data  and  studies  that  were  obtained 
were  then  carefully  reviewed  by  a  wide 
range  of  experts. 

A  detailed  description  of  the 
proposed  NRDAM/GLE  can  be  found  in 
the  four-volume  "CERCLA  Type  A 
Natural  Resource  Damage  Assessment 
Model  for  Great  Lakes  Envirorunents 
Technical  Documentation."  dated 
August  1994,  prepared  for  the 
Department  by  Applied  Science 
Associates,  Inc.,  and  HBRS.  Inc. 
(NRDAM/GLE  technical  document). 
Volume  I  of  the  NRD/yvi/GLE  technical 
document  discusses  the  content  and 
derivation  of  the  NRD/VM/GLE 
submodels  and  databases.  Volume  II  is 
a  user's  manual.  Voliune  III  is  a 
compilation  of  all  the  database  tables 
used  by  the  proposed  NRDAM/GLE  and 
discussed  in  Volume  I.  Volume  IV  is  a 
fisting  of  the  active  source  code  for  the 
proposed  NRDAM/GLE.  Under  the 
proposed  rule,  the  M?DAM/GLE  and  the 
NRDAM/GLE  technical  document 
would  be  incorporated  by  reference  in 
the  regulations. 

Computer  diskettes  containing  the 
proposed  NRDAM/GLE  and  the 
NRD/VM/GLE  technical  document  can 
.  be  obtained  for  review  and  comment 
from  the  address  given  at  the  beginning 
of  this  notice.  The  Department  solicits 
comment  on  all  aspects  of  the  proposed 
NRDAM/GLE.  the  proposed  NRDAM/ 
CLE  technical  document,  and  the 
proposed  rule  language  concerning  use 
of  the  NRDAM/GLE. 

The  proposed  NRDAM/GLE  is  ' 
supplied  with  a  menu -driven  graphic 
display  to  assist  users.  Users  can 
execute  the  proposed  NRDAM/GLE  with 
or  without  the  graphic  display.  The 


proposed  NRDAM/GLE  is  available  on 
3.5  inch  diskettes.  The  minimum 
computer  configuration  required  to  use 
the  proposed  NRDAM/GLE  is: 

•  IBM*-compatihle  personal 
computer  using  MS-DOS®  3.1  or  higher; 

•  80286  processor  or  better  with  math 
CO- processor; 

•  1.4  megabjie  3.5  inch  floppy  disk 
drive; 

•  640  kilobytes  of  RAM  with  540 
kilobytes  available;  and 

•  Hard  disk  with  30  megatntes  of 
available  space. 

Also,  a  XTiA  color  monitor  and 
Microsoft  *-compatiblB  mouse  are 
needed  to  use  the  graphic  display. 

For  further  information  on  installation 
of  the  proposed  NRDAM/GLE,  see  the 
NRDAM/GLE  technical  document. 
Volume  II.  Section  2.    ■ 

The  Department  has  endeavored  to 
assure  that  the  proposed  NRDAM/GLE 
is  without  software  coding  errors. 
Although  extensive  testing  and 
validation  efforts  have  been  performed 
to  date,  the  Department  is  continuing 
with  additional  efforts.  The  Department 
anticipates  that  reviewers  may  discover 
coding  errors  in  either  the  user  interface 
or  the  laodel's  active  code.  Reviewers 
may  also  identify  certain  aspects  of 
individual  output  computations  that 
they  consider  atypical.  In  all  instances, 
the  Department  requests  to  be  informed 
of  the  techiiical  circumstances  that  led 
to  the  error  orperceived  atypical  output. 
In  order  for  the  Department  to  replicate 
the  technical  circumstances,  the  specific 
user  inputs  must  be  provided  by  the 
reviewer  along  with  a  brief  statement 
describing  the  error  or  atypical  output. 
Provision  of  such  technical  information 
need  not  awaft  formal  submission  of 
public  comment  on  the  overall 
rulemaking. 

To  facilitate  reviewers'  technical 
submissions,  the  Department  notes  that 
the  proposed  NRDAM/GLE  creates  a 
series  of  individual  internal  files  for 
each  scenario  that  is  developed.  The 
Department  encourages  reviewers  to 
electronically  submit  the  pertinent  files 
to  the  contact  listed  at  the  front  of  this 
notice.  The  user  inputs  to  the  NRDAM/ 
CLE  may  be  found  in  the  directories: 
/NRDAMGLE/DATA/MODELOUT/ 

VSCN    (ASCnfile) 
/NRDAMGLE/DATA/MODELOLT/ 

*,CLS    (ASCII  file) 
/N  FJ>AMGLE/D  ATA/WIND/ V  WND 

(ASCII  file). 

B'.  UserSupphed  Data  Inputs 

Most  of  the  data  used  by  the  proposed 
NRDAM/GLE  to  determine  and  quantif\- 
injurv  and  calculate  damages  are 
included  in  the  NRD.\M/GLE  databases. 


However,  the  proposed  rute  would 
require  trustee  officials  tn  provide  two 
categpries  of  incident-specific  data 
inputs  to  the  proposed  NRDAM/GLE. 
One  category  of  data  inputs  would 
include  information  that  trustee  officials 
would  be  required  lo  provide  in  order 
to  use  the  proposed  NRDAM/GLE.  The 
other  category  would  include  additional 
information  that  trustee  officials  would 
be  allowed  to  provide  under  certain 
circumstances, 

1.  Required  User-Supplied  Data  Inputs 

The  Department  is  proposing  to 
require  trustee  officials  to  supply  the 
following  incident-specific  data: 

•  Identity  of  the  discharged  oii  or 
released  hazardous  substance; 

•  /Unount  of  the  discharged  oil  or 
released  hazardous  substance  that 
entered  a  Great  Lakes  environment: 

•  Length  of  time  over  which  the 
discharged  oil  or  released  hazardous 
substance  entered  a  Great  Lakes 
environment; 

•  Date  and  time  that  the  discharged 
oil  or  released  hazardous  substance 
began  to  enter  a  Great  Lakes 
enviromnent; 

•  Latitude  and  longitude  where  the 
discharged  oil  or  released  hazardous 
substance  entered  a  Great  Lakes 
environment; 

•  Wind  velocity  and  direction  during 
the  30-day  period  starting  24  hours 
before  the  discharged  oil  or  released 
hazardous  substance  entered  a  Great 
Lakes  environment; 

•  Percentage  of  the  discharged  oil  or 
released  hazardous  substance  tliat  was 
removed  during  response  actions  and 
the  timing  of  the  removal; 

•  Closuresof  boating  areas.  Federal 
public  beaches.  State  pubUc  beaches, 
fisheries,  mammal  hunting  or  trappmg 
areas,  and  waterfowl  hunting  areas  due 
to  the  discharge  or  release;  and 

•  Gross  National  Product  Implicit 
Price  Deflator  for  the  quarter  in  which 
the  discharge  or  release  occurred. 

The  Department  is  also  proposing  to 
require  trustee  officials  to  determine 
whether  the  proposed  NRDAM/GLE 
should  consider  the  effects  of  ice  cover. 
If  trustee  officials  determine  that  ice 
cover  effects  should  be  considered,  the 
proposed  NRD.AM'GLE  supplies  data  on 
average  ice  cover  for  the  relevant  time 
period.  The  Department  solicits 
comment  on  whether  the  NRD.\M/GLL 
should  always  consider  the  effects  of  ice 
cover. 

Trustee  officials  may  have  direct 
knowledge  of  some  of  the  required 
incident-specific  data  inputs. 
Additional  information  may  bt  available 
from  the  On- Scene  Coordinator  (OSC). 
who  is  responsible  for  managing 
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of  oil  or  release 
substance.  The 


response  actior  s  following  a  discharge 
of  a  hazardous 
U.S.  Coast  Guard  will 
normally  be  th«  OSC  for  discharges  and 
releases  in  Gre?  t  Lakes  environments. 
Hazardous  si  bstances  are  identified 
by  Chemical  Alstract  Service  (CAS) 
Registry  Numb  r.  The  CAS  number  and 
the  chemical,  p  lysical,  and 
toxicological  pi  operties  associated  with 
each  of  the  oils  and  hazardous 
substances  con  ained  in  the  NRDAM/ 
GLE  database  a  e  hsted  the  NRDAM/ 
CLE  technical  (  ocument,  Volume  III, 
Table  III. 2.1.  O  Is  are  categorized  as 
specified  in  the  NRDAM/GLE  technical 
document.  Voli  ime  in.  Table  III.2.4.  If  a 
mixture  has  be(  n  discharged  or 
released,  trusteu  officials  must  select 
one  oil  or  one  1:  azardous  substance  in 
the  mixture  an<  use  the  NRDAM/GLE 
based  on  the  qi  antity  of  the  selected  oil 
or  hazardous  sqbstance  contained  in  the 
mixture. 

Information  in  wind  conditions  may 
be  available  fro  n  local  sources  or  from 
the  National  CI  matic  Data  Center, 
Asheville,  NC,  704)  271-4800. 

The  Gross  Na  tional  Product  Implicit 
Price  Deflator  i  ;  available  from  the  U.S. 
Department  of '  !k>mmerce/Bureau  of 
Economic  Ana!  ysis  in  the  Suney  of 
Current  Busine  is,  Washington.  D.C. 
(202)  606-9900 ,  The  Department  solicits 
lether  the  rule  should 
)fficials  to  supply  the 
Product  Implicit  Price 


comment  on  w 

require  trustee 

Gross  Domestic 

Deflator  insteac  of  the  Gross  National 


Product  Implic 
Gross  Domestic 
Deflator  is  also 


2.  Additional  L  ser 


In  addition 
incident-speci 
.Department  is 
trustee  official 
incident-speci 
certain 

proposed  rule, 
supply  the 
estimate  that 
where  the 
hazardous 
Lakes 


;  en\aromi  ent 


t  Price  Deflator.  The 
Product  Implicit  Price 
available  from  the  U.S. 
Department  of  "ommerce/Bureau  of 
Economic  Anal  ysis. 
Under  the  pr  )posed  rule,  trustee 
document  in  the 
Assessment  Pla  n  the  required  incident- 
specific  inform  ition  they  intend  to  use 
as  data  inputs  1 3  the  NRDAM/GLE  and 
the  form  in  wh|ch  they  intend  to  enter 
into  the  NRDAM/GLE. 
Forfurther  iHformation  on  the 
proposed  requi  -ed  incident-specific  data 

^JRDAM/GLE  technical 
document,  Volfme  II.  Sections  4.1  and 
5.1. 


Supplied  Data  Inputs 

td  the  proposed  required 
c  data  inputs,  the 
iroposing  to  allow 
to  supply  additional 
f  c  data  inputs  under 
circums  tances.  Under  the 

Tustee  officials  could 
folic  wing  data  inputs  if  they 

cc  nditions  at  the  point 
disci  larged  oil  or  released 
substance  entered  a  Great 

differed  significantly 


from  the  typical  values  for  that  season, 
as  built  into  the  proposed  NRDAM/GLE. 
and  if  the  data  can  be  collected 
consistent  with  the  requirements  of 
reasonable  cost  and  cost  effectiveness: 

•  Water  temperature  when  the 
discharged  oil  or  released  hazardous 
substance  entered  a  Great  Lakes 
environment; 

•  Total  suspended  sediment 
concentration  when  the  discharged  oil 
or  released  hazardous  substance  entered 
a  Great  Lakes  environment; 

•  Mean  settling  velocity  of  suspended 
solids  when  the  discharged  oil  or 
released  hazardous  substance  entered  a 
Great  Lakes  environment;  and 

•  Air  temperature  when  the 
discharged  oil  or  released  hazardous 
substance  entered  a  Great  Lakes 
environment. 

Under  the  proposed  rule,  if  trustee 
officials  decided  to  develop  incident- 
specific  values  for  these  parameters, 
they  would  be  required  to  document 
their  decision  in  the  Assessment  Plan.  If 
trustee  officials  do  not  supply  incident- 
specific  values,  the  proposed  iNRDAM/ 
GLE  supplies  default  values. 

For  further  information  on  the 
proposed  additional  incident-specific 
data  inputs,  see  the  NRD.\M/GLE 
technical  document.  Volume  II,  Sections 
4.1  and  5.1. 

C.  Geographic  Information  System 

The  proposed  NRDAM/GLE  is 
supported  by  a  geographic  information 
system  (GIS)  that  supplies 
geographically  distributed  information 
to  the  submodels.  The  submodels  divide 
space  into  series  of  rectangular  grids. 
Each  grid  contains  2,500  cells.  The  size 
of  the  overall  grid  and,  therefore,  the 
interior  cells,  varies  based  on  the 
physical  geometry  and  the  availability 
of  natural  resource  information  within 
each  area.  For  e.xample,  smaller  grids 
are  used  for  nearshore  areas  than  are 
used  for  offshore  areas.  Once  a 
submodel  selects  a  grid,  the  GIS  draws 
the  necessary  environmental  and  biotic 
data  from  the  appropriate  databases. 
Conditions  are  assumed  uniform 
throughout  a  particular  grid  cell. 

For  further  information  about  the 
proposed  GIS  and  grid  system,  see  the 
NRDAM/GLE  technical  document. 
Volume  I,  Section  3.14. 

D.  Submodels 

The  proposed  NRDAM/GLE  includes 
five  submodels:  the  Hydrodynamics 
Submodel,  the  Physical  Fates 
Submodel,  the  Biological  Effects 
Submodel,  the  Restoration  Submodel, 
and  the  Compensable  Value  Submodel. 
Under  the  proposed  rule,  these 
submodels  would  use  data  from  the 


NRDAM/GLE  databases  and  the    . 
incident-specific  data  inputs  supplied 
by  trustee  officials  to  perform  Injury 
Eietermination,  Quantification,  and 
Damage  Determination. 

1.  HydrodvTiamic  Submodel 

The  proposed  Hydrodynamic 
Submodel  simulates  wind-driven 
currents  in  Great  Lakes  environments.. 
The  proposed  Submodel  creates  a  time 
series  of  currents  using  the  incident- 
specific  data  on  wind  conditions 
supplied  by  trustee  officials  and  data 
from  the  Climatological  Database.  The 
time  series  is  used  by  the  Physical  Fates 
Submodel. 

For  further  information  on  the 
proposed  Hydrodynamic  Submodel,  see 
the  NRDAM/GLE  technical  document, 
Volume  I,  Section  2. 

2,  Physical  Fates  Submodel 

The  proposed  Physical  Fates 
Submodel  estimates  the  distribution  of 
the  discharged  oil  or  released  hazardous 
substance  on  the  water  surface,  along 
shorelines,  in  the  water  column,  and  in 
sediments  over  time.  The  proposed 
Submodel  uses  an  array  of  particles  to 
represent  the  discharged  oil  or  released 
hazardous  substance.  A  variable  fraction 
of  the  contaminant  mass  is  associated 
with  each  particle.  The  distribution  of 
the  particles  is  tracked  in  both  time  and 
space  as  they  move  across  a  gridded 
environment. 

Under  the  proposed  rule,  the  Physical 
Fates  Submodel  simulates:  Spreading  of 
surface  slicks;  evaporation  from  surface 
slicks;  beaching;  entrainment  and 
dissolution  in  the  water  column; 
volatilization  from  the  surface  and  water 
column;  degradation;  removal  as  a  result 
of  response  activities;  adsorption  onto 
and  desorption  from  particulate  matter 
in  the  water  column;  deposition  from 
the  water  column  to  bottom  sediments; 
dissolution  from  sediments  to  the  water 
column;  and  removal  from  the  shoreline 
tcf  the  water  column  or  surface.  When 
simulating  these  processes,  the 
proposed  Submodel  draws  specifier  data 
about  the  physical  and  chemical 
properties  of  the  discharged  oil  or 
released  hazardous  substance  from  the 
Chemical  and  Toxicological  Database. 

The  proposed  Submodel  continues 
the  simulations  until  all  environmental 
exposure  levels  are  below  acute  toxicity 
thresholds.  The  proposed  Chemical  and 
Toxicological  Database  includes  acute 
toxicity  thresholds  for  each  oil  and 
hazardous  substance  covered  by  the 
proposed  NRDAM/GLE.  The  proposed 
Submodel  creates  a  file  of  surface  slick 
coverage,  shoreline  coverage,  and 
substance  concentration  levels  in  the 
wa<er  column  and  in  bottom  sediments. 
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This  file  is  used  by  the  proposed 
Biological  Effects  Submodel. 

For  further  information  on  the 
proposed  Physical  Fates  Submodel,  see 
the  NRDAM/GLE  technical  document. 
Volume  L  Section  3.  For  further 
information  on  the  proposed  Chemical 
and  Toxicological  Database,  see  the 
NRDAM/GLE  technical  document 
Volume  I.  Section  7;  and  Volume  lU, 
Section  2. 

3.  Biological  Effects  Submodel 

The  proposed  Biological  Effects 
Submodel  determines  whether  certain 
types  of  natural  resource  injuries  have 
resulted  from  the  discharge  or  release 
and,  if  so.  quantifies  those  injuries.  The 
proposed  Biological  Effects  Submodel 
determines  and  quantifies  the  following 
types  of  injury:  (1)  Direct  mortality 
resulting  from  short-term  exposure  to 
the  discharged  oil  or  released  hazardous 
substance-.  (2)  direct  loss  of  production 
resulting  from  short-term  exposure  to 
the  discharged  oil  or  released  hazardous 
substance;  (3)  indirect  mortality 
resulting  from  food  web  losses;  and  (4) 
indirect  loss  of  production  resulting 
from  food  web  losses. 

The  proposed  Biological  Effects 
Submodel  determines  direct  mortality  of 
fish  and  wildlife  and  direct  loss  of 
production  for  plants  and  invertebrates 
by  calculating  exposure  of  different 
species  to  the  discharged  oil  or  released 
hazardous  substance.  When  performing 
these  calculations,  the  proposed 
Biological  Effects  Submodel  uses  the 
data  generated  by  the  Physical  Fates 
Submodel  concerning  the  distribution 
and  concentration  of  the  discharged  oil 
or  released  hazardous  substance. 

The  proposed  Biological  Effects 
Submodel  determines  direct  "mortality  of 
fish  through  use  of  an  array  of  particles 
to  represent  fish  populatioas  potentially 
exposed  to  the  discharge  or  release. 
Each  particle  represents  a  variable, 
number  of  fish  present  at  the  time  of  the 
discharge  or  release.  Each  contiguous 
grouping  of  grid  cells  of  tte  same 
habitat  type  represents  a  separate 
ecosystem.  The  particles  move  at 
random  within  an  ecosystem  during  a 
single  season.  Each  time  a  particle 
enters  an  area  with  dissolved  water  or 
sediment  concentrations  above  an  acute 
toxicity  threshold,  the  proposed 
Submodel  calculates  the  percentage 
mortality  of  the  fish  represented  by  the 
p^ticle.  These  calculations  continue 
until  concentrations  of  the  discharged 
oil  or  released  hazardous  substance 
have  fallea below  acute  toxicity 
thresholds. 

The  proposed  Biological  Effects 
Submodel  uses  similar  calculation 
procedures  to  determine  direct  mortality 


of  birds  and  mammals.  However,  under 
the  proposed  rule,  the  Submodel  only 
determines  direct  mortality  of  birds  and 
mammals  when  the  discharged  oil  or 
released  hazardous  substance  forms  a 
surface  slick. 

The  proposed  Biological  Effects 
Submodel  determines  direct  mortaUty  of 
fish  eggs  and  larvae  through  use  of 
particle  arrays  that  move  with  the 
currents.  For  plants  and  invertebrates, 
the  proposed  Submodel  determines 
direct  loss  of  production  based  on  the 
assumption  that  such  biota  are 
uniformly  distributed  throughout  a 
particular  ecosystem  rather  than 
through  use  of  particle  arrays. 

Once  direct  mortality  and  direct  loss 
of  production  have  been  determined, 
the  proposed  Biological  Effects 
Submodel  determines  indirect  mortality 
and  indirect  loss  of  production  for  fish 
and  wildlife  resulting  from  reductions 
in  food  resources.  The  proposed 
Submodel  uses  a  food  web  model  to 
determine  the  effect  that  direct  mortality 
and  direct  loss  of  production  of  plants, 
invertebrates,  and  noncommercial  fish 
and  mammals  have  on  higher  trophic- 
level  fish  and  wildlife. 

After  determining  injuries  from  both 
direct  exposure  and  food  web  losses,  the 
proposed  Biological  Effects  Submodel 
quantifies  those  injuries  both  in  terms  of 
lost  populations  over  time  and,  in  the 
case  offish  and  wildlife,  fishing  and 
hunting  losses.  The  proposed  Submodel 
also  computes  fishing  and  hunting 
losses  resulting  from  closures  of 
fisheries,  waterfowl  hunting  areas,  and 
mammal  hunting  or  trapping  areas,  as 
specified  by  trustee  officials.  This 
information  is  used  by  the  Compensable 
Value  Submodel. 

Data  on  habitat  type  and  species 
biomass  are  supplied  to  the  proposed  - 
Biological  Effects  Submodel  by  the 
Biological  Database.  Commenters  with 
additional  data  on  Great  Lakes  habitats 
and  species  biomass  are  encouraged  to 
provide  the  data  to  the  Department. 

For  further  information  on  the 
proposed  Biological  Effects  Submodel, 
see  the  NRDAM/GLE  technical 
document.  Volume  I,  Section  4.  For 
further  information  on  the  proposed 
Biological  Database,  see  the  NRD.\M/ 
GLE  technical  document.  Volume  I, 
Section  8;  and  Volume  III,  Section  3 

4.  Restoration  Submodel 

The  proposed  Restoration  Submodel 
estimates  tbe  cost  of  restoring  ihe 
injured  resources.  Under  the  propost.'d 
rule,  the  Submodel  determines  if 
various  restoration  actions  are 
warranted  and,  if  so.  calculates  the  cost 
of  those  actions. 


The  first  type  of  restoration  action 
evaluated  by  the  proposed  Restoration 
Submodel  is  habitat  restoration.  For 
each  affected  habitat,  the  proposed 
Submodel  e\'aluates  whelber  a 
particular  restoration  action  is 
warranted.  When  shallow  water 
sediments  or  sediments  in  concetting 
channels  are  aL%cted,  the  proposed 
Submodel  evaluates  dredging  of 
sediments  and  refilling  with  clean 
material.  When  deep  water  sediments 
are  affected,  the  proposed  Submodel 
evaluates  capping  of  the  sediment. 
When  wetlands  are  affected,  the 
proposed  Submodel  evaluates  removal 
of  the  contaminated  substrate, 
replacement  with  clean  material,  and 
replanting.  When  shorelines  are 
affected,  the  proposed  Submodel 
evaluates  washing  of  sand  and  gravel, 
replacement  of  inud.  and  cleaning  of 
rocks  and  artificial  structures. 

For  each  relevant  habitat  restoratifin 
action,  the  proposed  Restoration 
Submodel  compares  the  total  injury  that 
would  result  if  the  action  were 
performed  with  the  total  injury  that 
would  result  if  the  action  were  not 
performed  and  natural  recovery  were 
relied  upon  instead.  Injurj'  is  quantified 
in  terms  of  lost  public  use  of  injured 
resources  (i.e.  compensable  value) 
within  the  relevant  habitat.  Data  on 
compensable  values  are  supplied  to  the 
Restoration  Submodel  by  the 
Compensable  Value  Submodel. 

Under  the  proposed  rule,  if  the 
relevant  habitat  restoration  action 
would  result  in  a  lower  m.easure  of  total 
injury  than  reliance  upon  natural 
recovery,  then  the  Restoration 
Submodel  assumes  that  the  habitat 
restoration  action  will  be  performed. 
The  proposed  Restoration  Submodel 
then  computes  the  cost  of  the  habitat 
restoration  action.  Cost  data  are 
supplied  by  the  Restoration  Cost 
Database. 

If  the  relevant  habitat  restoration 
action  would  not  result  in  a  lower 
measure  of  total  injury  than  reliance 
upon  natural  recovery,  then  the 
proposed  Restoration  Submodel  does 
not  compute  any  habitat  restoration 
costs.  Instead,  the  proposed  Submodel 
computes  the  cost  of  restoring  the 
assimilative  capacity  of  Great  Lakes 
environments  to  baseline. 

Assimilative  capacity  is  the  ability  of 
a  natural  resource,  such  as  water,  to 
absorb  pollutants.  When  using  type  B 
procedures,  trustee  officials  are  allowed 
to  consider  lost  assimilative  capacity 
when  determining  the  necessary  level  of 
restoration,  rehabilitation,  replacement, 
and/ or  acquisition  of  equivalent 
resources-  See  51  FR  27687,  27716 
(August  1.  1986);  SaFR  14273  (Marth 
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25. 1994).  The  proposed  Restoration 
Submodel  cal<  ulates  damages 
associated  wit  i  restoring  baseline 
assimilative  a  pacity  of  Great  Lakes 
environments  in  cases  where  habitat 
restoration  act  on  is  not  warranted. 

When  habiti  t  restoration  actions  are 
not  warranted  the  proposed  NRDAM/ 
GLE  computes  the  time  it  will  take  until 
environmental  exposure  levels  are  , 
below  acute  tc  xicity  thresholds. 
However,  som  3  non-acutely  toxic 
chemical  mass  will  remain  dispersed  in 
the  Great  Lakes  environments.  The 
continued  pretence  of  this  chemical 
mass  reduces  1  he  overall  assimilative 
capacity  of  On  (at  Lakes  environments.  It 
is  not  technics  lly  feasible  to  directly 
remove  the  rei  naining  dispersed 
chemical  mass .  Therefore,  the  proposed 
Restoration  Su  bmodel  assumes  that  a 
contaminant  n  lass  with  toxicity 
equivalent  to  tfce  remaining  dispersed 
mass  of  the  di^harged  oil  or  released 
hazardous  suhfetance  will  be  removed 
elsewhere  froi  i  the  Great  Lakes 
environments.  Specifically,  the 
proposed  Subi  aodel  assumes  that  an 
equivalent  ma  >s  of  contaminated 
sediment  will  3e  removed  from  one  of 
42  harbors,  ri\er  mouths,  or  connecting 
channels  in  th  3  Great  Lakes  that  have 
been  designat*  d  as  areas  of  concern  by 
the  Intematioi  al  Joint  Commission.  The 
proposed  Restoration  Submodel  then 
computes  the  i  :ost  of  removing  the 
contaminated  sediment.  Cost  data  are 
provided  by  tl  e  Restoration  Cost 
Database. 

The  Department  solicits  comment  on 
whether  alterr  ative  methods  of  restoring 
lost  assimilati  re  capacity,  such  as 
controlling  di;  charges  from  publicly 
owned  treatm(  nt  works  or  other  point 
sources,  woula  be  more  cost  effective 
than  the  remo  ral  of  contaminated 
sediment  from  the  areas  of  concern.  The 
Department  fu  rther  soUcits  comment  on 
whether  there  are  sufficient  technical 
data  concemii  g  such  methods  to  allow 
for  their  incor  )oration  into  the  NRDAM/ 
GLE. 

The  propos«  d  Restoration  Submodel 
also  computes  the  cost  of  restocking  fish 
and  wildlife. '  'he  proposed  Submodel 
assumes  that  c  nee  the  habitat  has 
recovered,  eitl  ler  through  natural 
recovery  or  th  'ough  implementation  of 
a  habitat  resto  -ation  action,  injured  fish 
and  wildlife  s  )ecies"will  be  restocked  if 
stocks  are  ava  lable.  Data  on  the 
availability  an  d  cost  of  stocks  are 
provided  by  tl  e  Restoration  Cost 
Database. 

Under  the  p  roposed  rule,  the 
Restoration  Si  bmodel  sums  the  costs  of 
habitat  restora  tion,  assimilative  capacity 
restoration,  ar  d  restocking,  as  relevant, 
to  calculate  th  3  total  restoration  cost. 


This  figure  is  added  to  the  compensable 
value  figure  computed  by  the 
Compensable  Value  Submodel  to  form 
the  total  damage  claim. 

For  further  information  on  the 
proposed  Restoration  Submodel,  see  the 
NRDAM/GLE  technical  document. 
Volume  I,  Section  5.  For  further 
information  on  the  proposed  Restoration 
Cost  Database,  see  the  NRDAM/GLE 
technical  docxunent.  Volume  I,  Section 
9;  and  Volume  III.  Section  5. 

5.  Compensable  Value  Submodel 

The  proposed  Compensable  Value 
Submodel  calculates  compensable 
value.  Compensable  value,  as  computed 
by  the  proposed  Submodel,  is  the  sum 
of  certain  economic  values  lost  to  the 
public  pending  completion  of  either 
natural  recovery  or  appropriate 
restoration  actions,  as  determined  by  the 
Restoration  Submodel.  Only  public 
losses  are  included  in  compensable 
value. 

The  proposed  Compensable  Value 
Submodel  computes  two  types  of 
compensable  values:  (1)  Lost 
consumptive  use  values;  and  (2)  lost 
nonconsumptive  use  values. 
Consumptive  use  values  are  derived 
from  harvesting  activities,  such  as 
fishing  or  hunting,  that  remove  a  natural 
resource  from  the  environment. 
Nonconsimiptive  use  values  are  derived 
from  activities,  such  as  birdwatching  or 
beach  visitation,  that  do  not  remove  any 
resources  from  the  environment. 

Under  the  proposed  rule,  the 
Compensable  Value  Submodel  does  not 
estimate  lost  nonuse  values.  Nonuse 
values  are  those  values  that  are  not 
dependent  on  use  of  the  resource,  such 
as  the  value  of  knowing  that  a  resource 
exists.  Virtually  no  empirical  studies 
have  been  found  that  address  nonuse 
values  for  resources  in  Great  Lakes 
environments  or  that  are  in  a  form  tha.t 
can  be  used  in  the  NRDAM/GLE,  i.e. 
that  allow  the  calculation  of  marginal 
values  appropriate  for  relatively  small 
losses  in  the  stock  of  natural  resources. 

Under  the  proposed  rule,  lost 
consimiiptive  use  values  are  calculated 
for  lost  harvests  of:  (1)  Certain 
commercially  exploited  fish  species;  (2) 
certain  commercially  exploited 
furbearer  species;  (3)  certain 
recreationally  harvested  fish  species; 
and  (4)  certain  recreationally  harvested 
waterfowl  species. 

The  compensable  value  for  lost 
harvests  of  commercially  exploited  fish 
and  furbearers  is  the  reduction  in  the  in- 
situ  value  of  the  species  as  a  result  of 
the  lost  harvests.  Under  the  proposed 
rule,  the  Compensable  Value  Submodel 
assumes  that:  (1)  The  marginal 
productivity  of  harvest  effort  recovers  . 


completely;  (2)  the  level  of  har\est  effort 
rernains  unchanged;  and  (3)  markets  for 
the  harvested  resources  are  sufficiently 
competitive  and  losses  are  sufficiently 
small  such  that  resource  prices  are  not 
affected.  The  proposed  Compensable 
Value  Submodel  computes  the 
reduction  in  the  in-situ  value  of 
commercially  exploited  fish  and 
furbearers  by  multiplying  the  total  lost 
harvest  of  such  species,  as  computed  by 
the  Biological  Effects  Submodel,  by  the 
commercial  price  per  unit  of  harvest,  as 
supplied  by  the  Compensable  Value 
Database. 

The  compensable  value  for  lost 
harvests  of  recreationally  harvested  fish 
and  waterfowl  is  the  reduction  in  the    . 
associated  value  of  recreational  fishing 
and  hunting  trips.  Under  the  proposed 
rule,  the  Compensable  Value  Submodel 
assumes  that:  (1)  The  marginal  yield  of    . 
recreational  effort  recovers  completely; 
and  (2)  the  level  and  geographic 
distribution  of  recreational  effort  remain 
unchanged.  The  proposed  Compensable 
Value  Submodel  computes  the 
reduction  in  value  of  recreational 
fishing  and  hunting  trips  by  multiplying 
the  total  lost  recreational  harvest  of  fish 
and  waterfowl  species,  as  computed  by  . 
the  Biological  Effects  Submodel,  by  the 
marginal  value  of  harvesting  cm 
additional  fish  or  bird,  as  supplied  by 
the  Compensable  Value  Database. 

Under  the  proposed  rule,  lost 
nonconsumptive  use  values  are '. 
calculated  for  lost  beach  visitation, 
boating,  and  wildlife  viewing.  The 
proposed  Compensable  Value  Submodel 
computes  compensable  value  for  lost 
beach  visitation  and  boating  only  if 
trustee  officials  specify  that  there  has 
been  a  closure  of  a  beach  or  a  boating 
area.  If  a  closure  is  specified,  the 
proposed  Compensable  Value  Submodel 
calculates  compensable  value  by 
multiplying  the  geographical  area  closed 
per  day  and  the  number  of  days  closed, 
as  supplied  by  trustee  officials,  by  the 
per  day  value  of  trips  to  the  closed  area. 
Data  on  the  per  unit  value  of  lost 
nonconsumptive  uses  are  supplied  by   - 
the  Compensable  Value  Database. 

The  proposed  Compensable  Value 
Submodel  calculates  compensable  value 
for  lost  wildlife  viewing  only  for  trips 
originating  within  the  immediate  area. 
The  proposed  Compensable  Value 
Submodel  first  estimates  the  number  of 
recreational  trips  affected  by  the 
discharge  or  release,  and  then  estimates 
a  per  animal  nonconsumptive  use  value. 
In  cases  where  there  have  been 
significant  wildlife  viewing  losses  for 
trips  originating  outside  the  immediate 
area,  trustee  officials  could  use  type  B 
procedures  to  estimate  such  losses  and 
use  the  NRDAM/GLE  to  calculate  other 
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damages.  Due  to  a  lack  of  empirical 
data,  the  proposed  Compensable  Value 
Submodel  does  not  estimate 
compensable  value  for  lost  recreational 
opportunities  occurring  in  other 
locations  due  to  lost  migration  of  the 
affected  wildlife  population. 

The  estimated  per  animal 
nonconsumptive  use  value  varies  with 
the  size  of  the  affected  wildlife 
population  and  the  estimated  number  of 
affected  recreational  trips.  These 
estimated  values  are  derived  by 
disaggregating  average  nonconsumptive 
use  values  by  species  and  species 
population.  The  proposed  Compensable 
Value  Submodel  estimates  a  relatively 
low  per  animal  nonconsumptive  use 
value  for  species  that  are  abundant  and 
areas  that  have  few  affected  recreational 
trips.  Alternatively,  the  proposed 
Compensable  Value  Submodel  estimates 
a  higher  per  animal  nonconsumptive 
use  value  for  species  that  are  less 
abundant  and  areas  that  have  more 
affected  recreational  trips.  A  detailed 
explanation  of  this  methodology  is 
provided  in  the  NRDAM/GLE  technical 
document.  Volume  I,  Section  6.4.1.  The 
specific  per  animal  nonconsumptive  use 
values  incorporated  in  the  proposed 
NRDAM/GLE  are  listed  in  the  NRDAM/ 
GLE  technical  document,  Volume  III, 
Tables  III.4.2  through  III.4.6. 

The  Department  solicits  comments-on 
the  reliability  of  the  proposed 
methodology  for  computing 
compensable  value  for  lost  wildlife 
viewing.  The  Department  also  solicits 
comment  on  ways  of  improving  the 
reliability  of  the  proposed  methodology. 
Specifically,  comments  are  solicited 
relating  to  the  applicability  of  this 
methodology  to  different  types  of 
wildlife  (e.g.,  mammals,  birds,  and 
reptiles)  and  different  locations. 
Comments  are  solicited  regarding  the 
use  of  disaggregated  average 
nonconsumptive  use  values  to  represent 
the  marginal  contribution  by  one 
wildhfe  individual  to  total 
nonconsumptive  value.  The  Department 
also  requests  comment  on  whether 
extremely  small  and  large  values  for  a 
particular  species  should  be  excluded 
from  the  NRDAM/GLE  and  the  criterion 
for  doing  so.  Further,  commenters  with 
additional  valuation  data  or  alternative 
valuation  methodologies  concerning 
wildlife  viewing  in  Great  Lakes 
environments  are  encouraged  to  provide 
the  data  and  methodologies  to  the 
Department. 

One  alternative  imder  consideration  is 
the  deletion  of  all  nonconsumptive 
wildlife  values  from  the  NRDAM/GLE. 
Many  species,  such  as  bald  eagles,  have 
no  consumptive  use.  Therefore,  if 
nonconsumptive  wildlife  values  were 


deleted  from  the  NRDAM/GLE,  then  the 
compensable  value  figure  calculated  by 
the  model  would  not  reflect  any  lost 
economic  values  associated  with  such 
species.  In  order  to  obtain  compensation 
for  such  lost  values,  trustee  officials 
would  have  to  conduct  site-specific  type 
B  procedures.  The  Department  solicits 
comment  on  whether  reliance  on  type  B 
procedures  to  capture  lost 
nonconsumptive  wildlife  values  would 
be  feasible  for  minor  discharges  and 
releases  in  Great  Lakes  environments. 
Based  on  the  comments  received,  the 
Department  will  decide  whether  to 
retain  the  proposed  compensable  values 
for  lost  wildlife  viewing,  modify  those 
values,  or  delete  them  from  the  final 
version  of  the  NRDAM/GLE. 

The  proposed  Compensable  Value 
Submodel  uses  the  Gross  National 
Product  Implicit  Price  Deflator,  as 
supplied  by  trustee  officials,  to  adjust 
per  unit  values  to  current  dollars.  As 
noted  above,  the  Department  solicits 
comment  on  whether  the  Compensable 
Value  Submodel  should  use  the  Gross 
Domestic  Product  Implicit  Price 
Deflator,  rather  than  ihe  Gross  National 
Product  Implicit  Price  Deflator. 

The  proposed  Compensable  Value 
Submodel  discounts  the  value  of  future 
consumptive  and  nonconsumptive 
losses  using  a  seven  percent  discount 
rate,  which  is  the  discount  rate  for 
public  investment  specified  in  the 
current  version  of  Office  of  Management 
and  Budget  Circular  A-94  (OMB 
Circular  A-94),  dated  October  29,  1992, 
which  is  available  from  the  OMB 
Publications  Office  (202-395-7332). 
The  Department  is  soliciting  comment 
on  whether  use  of  a  fixed  seven  percent 
discount  rate  (the  value  specified  in 
Circular  A-94)  is  appropriate  or 
whether  trustee  officials  should  be 
allowed  to  specify  a  different  discount 
rate.  A  possible  alternative  discount  rate 
for  future  public  losses  of  natural 
resources  is  the  consumer  rate  of  time 
preference,  which  is  the  rate  of  interest 
at  which  an  individual  would  be 
indifferent  between  consuming  goods 
now  and  postponing  consumption  to  a 
later  date.  Interest  rates  on  investments 
with  little  or  no  default  risk,  such  as 
U.S.  Treasury  bonds,  provide  an 
estimate  of  the  consumer  rate  of  time 
preference.  The  Department  solicits 
.  comment  on  whether  trustee  officials 
should  be  allowed  to  supply  a  discount 
rate  based  on  the  U.S.  Treasury 
borrowing  rate  on  marketable  securities 
with  maturities  comparable  to  the 
period  over  which  future  consumptive 
and  nonconsumptive  losses  vdll  occur. 
Information  on  U.S.  Treasury  borrowing 
rates  on  marketable  securities  is 


provided  in  Appendix  C  of  OMB 
Circular  A-94. 
If  the  U.S.  Treasury  borrowing  rate  on 

marketable  securities  is  used  as  the 

discount  rate,  the  Department  solicits 

comment  on  whether  trustee  officials 

should  be  allowed  to  determine  the 

appropriate  maturity  or  whether  the  rule 

should  establish  a  single  maturity  that 

must  be  used  for  all  cases.  For  example, 

because  the  proposed  NRDAM/GLE  is 

designed  for  minor  discharges  and 

releases,  it  might  be  reasonable  to 

assume  that  consumptive  and 

nonconsumptive  losses  will  not  extend 

more  than  three  years  into  the  future. 

Therefore,  trustee  officials  could  be 

required  to  use  as  a  discount  rate  the 

U.S.  Treasury  borrowing  rate  on 

marketable  securities  with  three-year 

maturities. 
After  the  Gross  National  Product 

Implicit  Price  Deflator  and  the  discount 

rate  have  been  applied,  the  proposed 

Compensable  Value  Submodel  sums  all 

lost  consumptive  values  and  all  lost 

nonconsumptive  values  to  calculate  the 

total  compensable  value.  This  figure  is 

added  to  the  restoration  costs  computed 

by  the  Restoration  Submodel  for  a 

damage  figure. 
For  rurtLer  information  on  the 

proposed  Compensable  Value 
Submodel,  see  the  NRDAM/GLE 
technical  document,  Volume  I,  Section 
6.  For  further  information  on  the 
proposed  Compensable  Value  Database, 
see  the  NRDAM/GLE  technical 
document.  Volume  I,  Section  6;  and 
Volume  III,  Section  4. 
V.  Conditions  Regarding  Use  of  the 
NRDAM/GLE 

The  proposed  rule  provides  several 
conditions  regarding  use  of  the 
NRDAM/GLE.  Under  the  proposed  rule, 
if  the  discharged  oil  or  released 
hazardous  substance  entered  a  Great 
Leikes  enviroiunent,  trustee  officials 
would  be  required  to  determine  if  the 
conditions  regarding  use  of  the 
NRDAM/GLE  were  met.  The  conditions 
regarding  use  of  the  NRDAM/GLE  fall 
into  two  categories  primary  conditions 

and  secondary  conditions. 
If  all  of  the  conditions,  both  primary 

and  secondary,  were  met,  trustee 

officials  would  be  required  to  use  the 

NRDAM/GLE  to  calculate  all  damages  in 

order  to  get  the  rebuttable  presumption. 

If  trustee  officials  determined  that  one 

or  more  primary  conditions  were  not 

met,  they  would  be  required  to  use  type 

B  procedures  to  calculate  all  damages  in 

order  to  obtain  the  rebuttable 

presumption.  If  trustee  officials 

determined  that  all  primary  conditions 

were  met  but  one  or  more  secondary 

conditions  were  not  met,  they  could  use 

the  NRDAM/GLE,  tyj>e  B  procedures,  or 

a  combination,  and  obtain  a  rebuttable 
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presumption. '  'rustee  officials  would 
decide  which  Assessment  procedures  to 
use  based  on  cftnsiderations  of  "cost 
effectiveness"  tod  "reasonable  cost,"  as 
those  terms  ar^  defined  in  43  CFR 
§  11.14.  The  pijoposed  conditions  are 
discussed  belt 


A.  Primary  Comditions 


1.  Oil  Disch 
Substance  Rel 


or  Hazardous 
sed 


In  order  to  uie  the  proposed  NRDAM/ 
CLE,  trustee  o^cials  must  select  one  of 
the  oils  or  haz^dous  substances 
included  in  th^  Chemical  Database.  The 
Chemical  Database  includes  469  oils 
and  hazardous  substances.  Oils  are 
categorized  in  the  NRDAM/GLE 
technical  docu|nent.  Volume  III,  Table 
ni.2.4.  The  probosed  rule  allows  trustee 
officials  to  use  the  NRDAM/GLE  so  long 
as  the  discharg^  oil  fits  into  one  of  the 
listed  categories.  However,  for 
hazardous  substances,  the  proposed  rule 
currently  provides  that  unless  the 
released  subst«ice  is  specifically  listed 
in  the  NRDAMJ'GLE  technical 
document,  Volbme  m.  Table  II1.2.1, 
trustee  offirial^may  not  use  the 
NRDAM/Gi-E.  The  Department  solicits 
comment  on  wnether  use  of  a  proxy 
hazardous  substance  should  be  allowed, 
as  is  proposed  for  oil.  The  Department 
further  solicits  comment  on  how 
appropriate  proxies  for  hazardous 
substances  miait  be  selected. 

2.  Magnitude  of  Discharge  or  Release 

The  proposed  NRDAM/GLE  is 
designed  to  cal  inilate  damages  resulting 
from  minor  discharges  or  releases.  The 
proposed  NRDAM^'GLE  uses  discrete 
particles  to  rep^sent  and  track  the 
distribution  of  p  discharged  oil  or  a 

ous  substance  on  the 

d  in  the  water  column. 

ted  number  of  particles 
putations.  Long-term 

;es  or  releases  that  result 

stributions  of 

r  released  hazardous 
substances  ire  beyond  the  capacity  of 
the  proposed  I^«DAM/GLE. 

Also,  the  probosed  NRDAM/GLE 
assumes  that  injuries  to  biological 
resources  are  saaall  enough  that  the 
ecosystem  structure  is  not  significantly 
changed.  For  eiample.  the  proposed 
NRDAM/GLE  does  not  address  changes 
in  predator-pre^  relationships  or 
Moreover,  the 
GL£  assumes  that 
that  are  used  by 

11  enough  that  the 
marginal  valued  of  those  resources  are 
not  significantly  affected.  For  example, 
the  proposed  ^NKDAM/GLE  assiunes  that 
the  price  of  cor  maercial  harvest  does  not 


released  hazan 
water  surface 
There  are  a 
available  for  o 
or  large  disch 
in  widespread 
discharged  oil 


reproductive  i 
proposed  NRDJ 
injuries  to  i 
humans  are : 


change  as  a  result  of  the  discharge  or 
release. 

Therefore,  if  there  has  been  a  major 
discharge  or  release,  type  B  procedures 
should  be  used.  The  effect  of  a  discharge 
or  release  will  depend  on  not  only  the 
quantity  of  oil  or  hazardous  substance 
discharged  or  released  but  also  the 
characteristics  of  the  discharged  oil  or 
released  hazardous  substance  and  the 
nature  of  the  area  in  which  the 
discharge  or  release  occurred.  For 
example,  the  discharge  of  a  very  large 
quantity  of  oil.  under  certain 
circumstances,  could  constitute  a 
"minor"  discharge  for  purposes  of  using 
the  NRDAM/GLE.  On  the  other  hand, 
the  release  of  a  very  small  quantity  of 
a  highly  toxic  substance,  under  certain 
circumstances,  could  warrant  the  use  of 
type  B  procedures  instead  of  the 
NRDAM/GLE.  Therefore,  the 
Department  has  not  proposed  any 
"bright  line"  standard  for  what 
constitutes  a  minor  discharge  or  release. 
Under  the  proposed  rule,  trustee 
officials  would  decide  on  a  case-by-case 
basis  whether  a  discharge  or  release  was 
minor. 

3.  Proximity  of  Discharge  or  Release  to 
Water  Surface 

The  proposed  NRD/^I/GLE  does  not 
model  the  fate  of  underwater  discharges 
or  releases.  Therefore,  if  the  discharged 
oil  or  released  hazardous  substance  does 
not  enter  a  Great  Lakes  «ivironment  at 
or  near  the  water  surface,  type  B 
procedures  should  be  used. 

4.  Distribution  of  Biological  Resources 

Any  model  is,  by  its  nature,  a 
simplification  of  real-world  phenomena. 
The  proposed  NRDAM/GLE  is  built 
upon  thousands  of  grid  cells,  each 
representing  a  discrete  geographic  area. 
Collectively  these  cells  constitute  the 
Great  Lakes  environments.  To  enable 
modelling  of  complex  environmental 
variables  and  relationships,  each  of 
these  cells  is  assigned  an  "average"  for 
features  such  as  habitat  type  and 
associated  values  such  as  biological 
abundance.  These  data  are  intended  to 
be  representative  of  the  area  covered  by 
the  cell.  Individual  grid  cells  are  the 
most  detailed  level  to  which  resource 
data  are  assigned. 

Several  features  of  the  proposed 
NRDAM/GLE  are  included  to  more 
accurately  represent  the  natural 
environment.  For  example,  different  cell 
sizes  have  been  used  to  account  for 
varying  conditions  and  levels  of 
available  natural  resource  information. 
Cell  sizes  in  nearshore  areas  are 
generally  much  smaller  than  those  in 
offshore  areas.  This  enables  the  model 
to  provide  more  detailed  and  accurate 


data  for  nearshore  areas  that  exhibit 
greater  complexity,  variation,  and 
abundance  of  Iriological  resources. 
Similarly,  data  are  included  to  vary 
biological  abundance  by  season. 

Provision  of  spatial  and  temporal 
variation  is  limited,  however,  in  that 
resources  are  uniformly  distributed 
within  cells  and  among  contiguous  cells 
with  the  same  habitat  designations,  and 
biological  abundance  is  assumed  to  be 
uniform  and  constant  within  a  season. 
This  may  not  always  constitute  an 
adequate  representation  of  the  affected 
environment.  Some  small  but  important 
environments,  such  as  biologically 
productive  wetlands,  might  be  beyond 
the  level  of  spatial  detail  provided  in 
the  proposed  NRD/iM/GLE.  Similarly,  if 
a  discharge  or  release  is  expected  to 
affect  a  population  with  a  short-term 
increase  in  density  that  is  significantly 
different  than  the  seasonal  average,  type  • 
B  procedures  should  be  used. 

The  Department  wants  to  ensure  that 
the  NRDAM/GLE  reflects  the  most 
acctirate  information  available  and 
encourages  resource  management 
agencies  to  review  the  values  associated 
with  cells  for  which  they  have  expert 
knowledge.  If,  within  the  existing 
framework  of  the  NRDAM/GLE,  data  are 
available  that  more  accurately  represent 
environmental  features  such  as  highly 
productive  biological  areas,  the 
Department  solicits  such  data. 
Reviewers  of  the  proposed  NRDAM/GLE 
can  identify  grid  cells  and  habitat 
designations  through  the  graphic  user 
interface.  Reviewers  may  use  the  F5 
function  key  on  their  computer 
keyboard  to  identify  the  latitude  and 
longitude  for  specific  grid  cells 
displayed  by  the  graphic  user  interface. 
Biological  abimdance  figures  contained 
in  the  proposed  Biological  Database  are 
provided  in  the  text  output  of  a  model 
application. 

5.  Nature  of  Currents 

The  proposed  NRDAM/GLE  uses  two- 
dimensional,  vertically  averaged  values 
for  currents  in  rivers  and  lakes.  Three- 
dimensional  effects,  such  as  reverse 
flows  at  depth,  vertical  shear  profiles, 
upwelling,  and  downwelling,  are  not 
considered.  Therefore,  if  subsurface 
currents  are  expected  to  significantly 
affect  the  fate  of  the  discharged  oil  or 
released  hazardous  substance  and  the 
subsurface  currents  are  not  reasonably 
uniform  with  depth,  type  B  procedures 
should  be  used. 
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D.  Secondary  Conditions 

1 .  Presence  of  Other  Discharges  or 
Releases 

The  proposed  NRDAM/GLE  treats 
each  discharge  or  release  as  a  discrete 
incident.  Therefore,  if  trustee  officials 
are  dealing  with  the  cumulative  effects 
of  multiple  discharges  or  releases,  use  of 
type  B  procedures  instead  of  or  in 
addition  to  use  of  the  NRDAM/GLE  may 
be  warranted. 

2.  Effect  of  Response  Actions 

Under  the  proposed  rule,  trustee 
officials  would  be  required  to  supply 
information  on  the  percentage  of  the 
discharged  oil  or  released  hazardous 
substance  that  was  removed  during 
response  actions.  The  proposed 
NRDAM/GLE  takes  this  information  into 
consideration  when  determining  injury. 
However,  the  proposed  NRDAM/GLE 
does  not  consider  any  potential  injury  to 
natural  resources  caused  by  response 
actions,  such  as  use  of  chemical 
dispersants.  The  existing  regulations 
provide  that  natural  resource  damages 
include  compensation  for  injuries 
caused  by  reasonably  unavoidable 
response  actions.  43  CFR  11.15(a)(1). 
Therefore,  if  response  actions  resulted 
in  significant  injury  to  natural 
resources,  use  of  ty^je  B  procedures 
instead  of  or  in  addition  to  use  of  the 
NRDAM/GLE  may  be  warranted. 

3.  Types  of  Natural  Resources  Injured 

The  proposed  NRD/Uvl/GLE  performs 
Injury  Determination  only  for  biological 
resources.  Therefore,  if  there  have  been 
significant  injuries  to  surface  water, 
groundwater,  air,  or  geologic  resources, 
use  of  type  B  procedures  instead  of  or 
in  addition  to  use  of  the  NRDAM/GLE 
may  be  warranted. 

4.  Pathway  of  Contaiiiination 

The  proposed  NRDAM/GLE  calculates 
exposure  of  biological  resources  to  the 
discharged  oil  or  released  hazardous 
substance  only  through  surface  water 
pathways.  Therefore,  if  there  has  been 
significant  exposure  of  biological 
resources  through  air,  groundwater, 
biological,  or  geologic  pathways,  use  of 
type  B  procedures  instead  of  or  in 
addition  to  use  of  the  NRDAM/GLE  may 
be  warranted. 

5.  Type  of  Biological  Injuries 

The  proposed  NRDAM/GLE 
determines  and  quantifies  the  following 
injuries  to  biological  resources:  (1) 
Direct  mortality  resulting  from  short- 
term  exposure  to  the  discharged  oil  or 
released  hazardous  substance;  (2)  Direct 
loss  of  production  resulting  from  short- 
term  exposure  to  the  discharged  oil  or 


released  hazardous  substance;  (3) 
Indirect  mortality  resulting  from  food 
web  losses;  and  (4)  Indirect  loss  of 
production  resulting  from  food  web 
losses.  Therefore,  if  there  have  been 
other  significant  injuries  to  biological 
resources,  use  of  type  B  procedures 
instead  of  or  in  addition  to  use  of  the 
NRDAM/GLE  may  be  warranted. 

6.  Nature  of  Compensable  Values 

The  proposed  NRD/Uvl/GLE  calculates 
compensable  values  for:  (1)  Lost 
harxests  of  commercially  exploited  fish 
species;  (2)  Lost  harvests  of 
commercially  exploited  furbearer 
species;  (3)  Lost  harvests  of 
recreationally  harvested  fish  species;  (4) 
Lost  harvests  of  recreationally  harvested 
waterfowl  species;  (5)  Lost  wildlife 
viewing  for  trips  originating  within  the 
immediate  area;  (6)  Lost  beach  visitation 
due  to  closure;  and  (7)  Lost  boating  due 
to  closure.  Therefore,  if  the  public  has 
lost  other  significant  economic  values  as 
a  result  of  the  discharge  or  release,  use 
of  type  B  procedures  instead  of  or  in 
addition  to  use  of  the  NRDAM/GLE  may 
be  warranted. 

VI.  Response  to  Comments 

The  Department  received  several 
comments  in  response  to  its  previous 
advance  notices  of  proposed 
rulemaking.  All  of  the  comments 
received  were  supportive  of  the  efforts 
to  develop  a  damage  assessment  model 
for  Great  Lakes  envirorunents.  The 
Department  appreciates  the  time  and 
effort  expended  by  the  commenters. 

Comment:  Many  of  the  commenters 
offered  suggestions  for  model 
development  and  provided  or  cited 
reference  material  for  use  in  the 
construction  of  the  model  and/or  its 
databases. 

flesponse:  The  materials  provided  and 
cited  by  the  commenters  were  reviewed 
and,  where  appropriate,  combined  with 
the  materials  located  by  the 
Department's  contractors  through 
extensive  Uterature  searches.  In  some 
instances  the  materials  provided  formed 
the  basis  for  model  assumptions  and 
algorithms. 

Comment:  Several  commenters 
requested  that  the  NRDAM/GLE 
calculate  the  full  costs  of  restoring 
injured  natural  resources. 

Response:  In  response  to  comments 
received  and  consistent  with  Ohio  v. 
Interior  and  Colorado  v.  Interior,  the 
proposed  NRDAM/GLE  has  been   - 
developed  to  include  consideration  of 
restoration  costs  in  the  calculation  of 
the  damage  amount. See  Section  IV.D.4 
of  this  preamble,  and  the  NRD/UvI/GLE 
technical  document.  Volume  I,  Section 
5. 


Comment:  Several  commenters 
requested  that  the  NRDAM/GLE  address 
specific  types  of  discharges  or  releases 
or  specific  natural  resource  effects  or 
values.  For  example,  commenters 
requested  consideration  of  multiple 
long-term  discharges  and  releases,  low- 
level  chronic  effects,  cultural  or 
spiritual  values,  values  of  resources  for 
subsistence  and  medicinal  uses,  water 
use  values  for  drinking,  coding,  and 
industrial  purposes,  and  nonuse  values. 
Response:  Section  301(c)  of  CERCLA 
specifically  requires  the  development  of 
type  A  procedures  for  the  performance 
of  simphfied  assessments  using  minimal 
field  observations.This  statutory 
requirement  necessitates  an  approach 
limited  in  scope.  Due  to  modelling 
constraints,  the  proposed  NRD.\M/GLE 
is  limited  in  application  to  use  in  cases 
resulting  from  single,  short-term 
discharges  or  releases,and  calculates 
damages  resulting  only  from  mortality 
biological  resources  due  to  short-temi 
exposure  and  food  web  losses  and 
certain  use-related  losses.  While  the 
proposed  NRD/VM/GLE  uses  state-of- 
the-art  procedures  for  a  model  designed 
for  use  on  readily  available  personal 
computers,  it  is  intended  for  use  in 
determining  the  consequences  of  minor 
discharges  and  releases. 

Consideration  of  additional  types  of 
discharges  and  releases,  injuries,  and 
compensable  values  is  beyond  the 
intended  use  of  the  proposed  NRDAM/ 
CLE.  The  decisions  on  resources  and 
values  to  be  included  in  the  proposed 
NRDAM/GLE  were  made  based  on  the 
availability  of  data  in  a  form  that  could 
be  used  in  the  model  and  produce 
reliable  results.  During  future  biennial 
reviews,  as  more  data  become  available, 
the  Department  may  consider  the 
inclusion  of  additional  resources  and 
values.  Meanwhile,  as  noted  in  the 
preamble  discussion  and  regulatory 
language  for  the  conditions  regarding 
use  of  the  NRDAM/GLE,  discharges  or 
releases  that  affect  resources  or  values 
that  are  not  adequately  reflected  in  the 
proposed  NRDAM/GLE  should  be 
addressed  through  the  application  cf 
type  B  procedures. 

Comment:  One  commenter  suggested, 
that  the  model  should  have  a  clear 
lower  limit  below  which  no  damages  ar« 
calculated  and  that  the  model  should 
recognize  the  potential  for  natural 
recover)'  and  the  possibility  of  zero 
damages. 

Response:  The  Department  notes  that 
meuiy  minor  discharges  and  releases 
will,  and  in  fact  do,  result  in  rsro 
"damages"  (i.e.  monetary  reccveries)  in 
that  they  are  undetected. unreported,  or 
not  effectively  measurable,  or  it  sim^'v 
is  not  cost  effective  to  pursue  Tor 
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damages  even  with  simplified 
procedures  suCh  as  the  NRDAM/GLE. 
However,  the  Department  also  notes  that 
CERCLA  doesbot  identify  a  lower  limit 
below  which  ^o  damages  occur  nor 
suggest  that  sijch  a  limit  exists. 

A  natural  resource  damage  assessment 
must  generate  la  damage  claim  figure 
that  is  based  upon  the  estimated  injury 
to  natural  resources.  The  NRDAM/GLE 
damage  figure$  are  scaled  to  the  level  of 
injury  that  thel  model  estimates  to  have 
occurred.  Daniages  are  commensurate 
with  the  size  a^  the  discharge  or  release 
as  affected  by  ^iher  variables  such  as  the 
character!  sticsi  of  the  oil  or  hazardous 
substance  disc  larged  or  released,  the 
duration  of  the  discharge  or  release 
event,  the  pre\  ailing  weather 
conditions,  an  1  the  nature  of  the 
affected  envirt  nment.  This  can  range 
from  zero  or  a  sar-zero  damages  for  the 
smallest  di  <='  h  uges  and  releases  to 
millions  of  do  lars  for  larger  discharges 
or  releases  of )  ighly  toxic  substances  in 
more  sensitive  environments.  As 
mandated  by  (  ERCLA.  this  reflects  a 
compensatory  rather  than  punitive 
frameworL 

The  propose  d  NRDAM/GLE  does 
recognize  the  |  lotential  for  natural 
recovery  in  th(  determination  of 
appropriate  re;  iteration  activities.  As 
discussed  in  Sjction  IV.D.4  of  this 
preamble  and  n  the  NRDAM/GLE 
technical  docn  ment,Volame  I,  Section 
5,  the  anticipa  ed  rate  of  natural 
recovery  has  a  direct  bearing  on  the 
determination  of  a  damage  figure. 
However,  natu  ral  recovery  does  not 
nullify  the  inji  jy  sustained  by  the 
environment  r  or  absolve  a  responsible 
party  of  liabili  y- 

Comment:  C  ne  commenter  noted  that 
the  type  A  p-o  »dxues  Should  require 
confirmation  c  f  injury.  The  commenter 
stated  this  was  required  under  the  Xype 
B  procedures. 

Response:  U  ifike  type  B  procedures, 
type  A  proced  ires  are  required  by 
CERCL\  to  ini  olve  minimal  field 
observation,  ii  order  to  facilitate  the 
damage  assess  nent  process  and 
expedite  the  n  storation  of  injured 
natural  resoun  es  where  feasible. 
Confirmation  (  f  specific  injuries  may 
require  costly  ield  studies,  could  delay 
restoration  act  vities,and  might  not 
prove  conchis  ve.  When  applicable, 
executing  this  type  A  procedure  results 
in  a  reasonabl(  estimation  of  damages 
based  on  the  p  ejected  injury  to  natural 
resources.Con  irmation  of  injury  would 
not  be  cost  eff<  ctive  for  the  minor 
discharges  anc  releases  that  type  A 
procedures  are  designed  to  address. 
Imposing  s'"  h  requirements  on  natural 
resource  trt-.tc  es  defeats  the  purpose  of 


developing  and  using  type  A 
procedures. 

Comment:  One  commenter  called  iar 
the  use  of  vahdation  techniques,  such  as 
sensitivity  studies,  to  ensure  that  the 
model  is  consistent  with  real-world 
observations. 

Response:  The  Department  agrees  that 
validation  is  an  important  factor  in 
establishing  the  extent  to  which  the 
NRDAM/GLE  reflects  "real-world" 
events.  To  this  end.  sensitivity  studies 
were  conducted  using  a  wide  variety  of 
spill  scenarios.  The  studies 
systematically  analyzed  the  proposed 
NRDAM/GLE's  sensitivity  to  variations 
in  spill  size  and  season  of  spill  for 
sinking  substances  and  floating 
substances  for  both  rivers  and  lakes.  The 
results  indicate  that  the  proposed 
NRDAM/GLE  behaves  in  a  predictable 
manner  with  trends  and  variations 
realistically  reflecting  what  would  be 
anticipated  in  real-world  situations. 

Unfortunately,  the  Department  is  not 
aware  of  any  specific  case  studies  in 
Great  Lakes  environments  that  provide 
sufficient  detail  to  validate  the  results  of 
a  discrete  NRDAM/GLE  application 
including  the  results  of  the  Physical 
Fates,  Biological  Effects,  Restoration, 
and  Compensable  Value  Submodels. 
However,  the  proposed  NRDAM/GLE 
has  been  developed  based  on  published 
literature  and  best  available  information 
widely  used  in  other  instances  for 
purposes  of  resource  management  and 
regulatory  and  conservation  programs. 
The  application  of  this  technical 
literature  for  modelling  has  been 
frequently  carried  out  and  is  also 
published  in  the  technical  literature. 
The  general  modelling  approach  is    > 
considered  to  be  technically  sound. 
Further,  the  Department  solicits 
information,  such  as  case  studies,  that 
would  be  useful  in  the  validation  of  the 
NRD.-\M/GLE. 

Comment:  One  commenter  noted 
difficulties  with  the  documentation  for 
the  NRDAM/CME,  which  was  issued  in 
1987,  and  called  for  the  NRDAM/GLE  to 
be  as  "user  friendly"  as  possible. 

Response:  The  Department  agrees 
with  the  comment  and  has  made  ease  of 
use  a  primary  objective  in  the 
development  of  the  NRDAM/GLE.  The 
proposed  NRDAM/GLE  is  intended  for 
use  by  individuals  without  a  strong 
technical  background  in  computer 
applications  or  simulation  modelling. 
Although  the  proposed  NRDAM/GLE 
can  be  used  in  text  mode,  a  menu- 
driven  graphic  user  interface  has  been 
provided  to  facilitate  both  the  process 
.for  entering  data  and  the  analysis  of 
results.  Use  of  the  NRDAM/GLe  should 
prove  more  intuitive  as  technical  details 
on  the  inner  workings  of  the  model  and 


its  databases  become  transparent  at  the 
user  level.  In  addition  to  being  simpler 
to  use,  better  documentation  has  also 
been  developed.  Volume  II  of  the 
NRDAM/GLE  technical  document 
includes  a  separate,  short  user's  manual 
describing  simple  procedures  for 
installing  and  using  the  model  as  well 
as  a  troubleshooting  section  for  common 
questions.  Thorou^  technical 
documentation  is  still  available  to 
examine  the  detailed  components  of  the 
proposed  NRD/UvI/GLE  and  its 
assumptions.  The  Department  welcomes 
comments  on  specific  problems  or  areas 
where  the  user  interface  and/or 
docum.entation  is  deemed  deficient. 

Comment:  One  commenter  questioned 
the  selection  of  toxicity  data  used  in  the 
NRDAM/CME  and  called  for 
consistency  between  the  NRDAM/GLE 
and  the  water  quality  criteria 
established  by  the  Environmental 
Protection  Agency  (EPA)  under  the 
CVVA. 

Response:  The  Department's  statutory 
mandate  for  the  development  of  the 
NRDAM/GLE  is  fundamentally  different 
than  EPA's  responsibility  for 
development  of  water  quality  criteria. 
With  an  overriding  goal  of  protection  of 
human  health  and  the  enviroiunent, 
EPA's  criteria  are  based  on  toxic 
concentrations  which  produce 
"unacceptable  effects."  The  proposed 
NRDAM/GLE,  on  the  other  hand,  is 
intended  to  calculate  damages 
commensurate  with  anticipated  effects 
on  biota  of  concentrations  of  lethal 
materials  on  natural  resources  as 
measured  against  baseline  conditions, 
regardless  of  whether  these  conditions 
are  above  or  below  thresholds 
developed  as  part  of  EPA's  water  quality 
criteria  (e.g.,  "unacceptable  effects"  on 
the  enviromnent).  The  mechanism 
developed  for  use  in  the  proposed 
NRDA^l/GLE  allows  for  scaling  across  a 
full  range  of  impacts  up  to  total  kills  in 
an  area.  This  is  necessary  in  order  to 
assign  a  dollar  figure  to  whatever  level 
of  injury  is  estimated  to  occur.  The 
technical  docimientation  for  the 
NRDAM/GLE  articulates  the  specific 
criteria  for  the  selection  of  toxicity 
values.  For  further  information  see  the 
NRDAM/GLE  technical  document, 
Volume  I,  Section  4.2  and  Section  7.9. 

Comment:  A  commenter  requested 
that,  although  not  addressed  in  the 
NRDAM/CME,  the  NRDAM/GLE  should 
address  the  impact  of  the  availabilify  of 
substitute  sites,  in  that  the  ability  to  go 
to  another  nearby  like  resource  could 
reduce  the  value  of  the  disrupted 
£er\'ice  flows  resulting  from  a  spatially- 
confined  resource  injury. 

Response:  Since  little  information  is 
available  to  evaluate  marginal  impacts 
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of  discharged  oil  and  released 
hazardous  substances  on  recreation,  the 
proposed  NRDAM/GLE  calculates 
compensable  values  for  lost  recreational 
u.se  only  for  cases  where  closures  occur. 
This  approach  does  assume  that  the 
recreational  activity  is  eliminated  rather 
than  displaced,  and  tiie  Department 
acknowledges  that  this  could  lead  to  an 
overestimation  of  damages  for 
compensable  values  if  displacement  is 
actually  occurring.  On  the  other  hand, 
the  proposed  NRDAM/GLE  could 
underestimate  such  damages  in  cases 
where  recreational  quality  is  affected, 
but  no  closure  occurs,  or  where 
displacement  results  in  a  diminished 
recreational  experience  through 
crowding  or  increased  expense.  The 
relative  magnitude  and  balance  of  tliese 
effects  would  depend  on  the  individual 
case.  The  inclusion  of  damages  for 
closures  without  accounting  for 
subsititution  is  the  proposed  NRDAM/ 
CLE's  mechanism  for  approximating  the 
net  effect  of  the  discharge  or  release  on 
ill!  services  provided  by  natural 
rtisources.  For  further  information,  see 
the  NRD/VM/GLE  technical  document. 
Volume  I.  Section  6.1. 

Comment:  One  commenter 
recommended  modifying  the  approach 
used  in  the  NRDAM/CME  to  value 
rocreational  fishing  using  user-day 
values  that  vary  according  to  the  species 
l)cing  sought. 

Response:  The  proposed  NRDAM/ 
CLE,  subject  to  the  availability  of  data, 
uses  individual  values  for  each 
.significant  fish  species  included  in  the 
database.  For  more  information,  see  the 
NRDAM'GLE  technical  document, 
Volume  I.  Section  6.3.1. 

Comment:  One  commenter  urged 
selection  of  a  discount  rate  significantly 
lower  than  ten  percent,  since  sediments 
polluted  by  non-water-soluble 
conipounds  have  such  a  long  recovery 
ptriod  that  the  discount  rate  becomes  a 
key  determinant  of  the  damage  estimate 
derived  from  effects  of  such 
contamination. 

Response:  As  noted  in  StK-tion  IV.D.5 
of  this  preamble,  the  default  discount 
rate  included  in  the  proposed  NRDAM/ 
CLE  is  seven  percent.  The  Department 
i.s  sptM;ifically  soliciting  comment  on 
alternatives  to  mandatory  use  of  this 
rjte,  including  other  specific  rales  or 
allowance  of  user-input  of  a  discount 
rate  specific  to  the  circumstances  of  the 
incident. 

Comment:  One  commenter  questioned 
the  need  for  a  Preassessment  Phase  in 
tvery  case  of  appUcation  of  a  type  A 
procedure,  and  the  appropriateness  of 
public  input  to  processes  in  the 
A.s.sessment  Phase. 


Response:  Revision  of  the  overall 
administrative  process  for  conducting 
an  assessment,  including  the 
Preassessment  Phase  activities  and  the 
opportunities  for  public  comment,  is 
beyond  the  scope  of  this  rulemaking. 
The  Department  will  consider  this 
comment  during  the  upcoming  biennial 
review  of  the  administrative  process  and 
type  B  procedures. 

Comment:  Several  commenters  stated 
that  additional  type  A  procedures 
should  or  are  required  to  be  developed 
for  environments  other  than  coastal  and 
marine  environments  and  Great  Lakes 
environments.  Such  additional 
environments  were  characterized  as 
riverine,  lake  and  freshwater  wetland 
environments,  and  inland 
environments.  A  commenter  requested 
that  type  A  procedures  be  developed  for 
all  environments  for  which  such 
regulations  are  technically  feasible. 

Response:  The  Department  is 
evaluating  development  of  additional 
type  A  procedures.  The  Department  is 
considering  several  methodologies, 
including  development  of  additional 
computer  models,  as  well  as  other 
approaches,  such  as  matrix,  look-up 
table,  compensation  formula,  and  other 
simplified  procedures.  The  Department 
intends  to  convene  a  public  meeting  no 
later  than  June  1, 1995,  to  discuss 
additional  envirorunents  for  which  type 
A  procedures  may  be  feasible.  Colorado 
V.  /nfprror  specifically  upheld  sequential 
development  of  type  A  procedures  for 
various  enviromnents.  880  F.2d  at  486- 
90. 

Authorship 

The  primarv'  author  of  this  rule  is  Mary  C. 
Morton. 

Additional  authors  include  James  F. 
Bennett  and  Stephen  F.  Specht.  David 
Rosenbei^er  served  as  the  contracting 
officer's  technical  representative  (COTR)  for 
the  development  of  the  NRDAM/GLE. 

National  Enviromnental  Policy  Act, 
Regulatory  Flexibility  Act.  Paperwork 
Reduction  Act,  and  Executive  Orders 
12866, 12630, 12778,  and  12612 

The  Departme;it  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviromnent. 
■Therefore,  no  further  analysis  pursuant 
to  section  102(2)(C)  of  the  National 
Enviromnental  PoUcy  Act  (43  U.S.C. 
4332(2)(C))  has  been  prepared. 

The. Department  certifies  that  this  rule 
will  nut  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  rule 
provides  technical  procedural  guidance 
for  the  assessment  of  damages  to  natural 


resources.  It  does  not  directly  impose 
any  additional  cost.  As  the  rule  applies 
to  natural  resource  trustees,  it  is  not 
expected  to  have  an  effect  on  a 
substantial  number  of  small  entities. 

It  has  been  determined  that  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
use.  3501  et  seq.]. 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  It  has  been 
determined  that  this  rule  does  not  have 
takings  implications  under  Executive 
Order  12630.  The  Department  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  rule  meets  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  It  has  been  determined 
that  this  rule  does  not  have  federalism 
implications  under  Executive  Order 
12612. 

List  of  Subjects  in  43  CFR  Part  11 

Environmental  protection.  Fish.  Great 
Lakes,  Hazardous  substances. 
Incorporation  by  reference,  Indian 
lands.  National  forests.  National  parks, 
Ndtural  resources,  Oil  pollution.  Public 
lands.  Recreation  areas.  Wildlife. 
Wildlife  refuges. 

For  the  reasons  set  out  in  the 
preamble.  Title  43,  Subtitle  A  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  11— NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authoritv  42  U.S.C.  9651(c).  as  amended. 
Subpart  A — Introduction 

2.  Seclion  11.15  is  amended  by 
revising  paragraph  (a)(1)  lo  read  as 
follows: 

§11.15    Actions  against  tt>e  responsible 
party  for  damages. 


(1 )  Damages  as  determined  in 
accordance  with  this  part  and  calculated 
based  on  injuries  occurring  from  the 
onset  of  the  discharge  or  release  through 
the  recovery  period,  less  any  mitigation 
of  those  injuries  by  response  actions 
taken  or  anticipated,  plus  any  increase 
in  injuries  that  are  reasonably 
unavoidable  as  a  result  of  response 
actions  taken  or  anticipated; 
*        *        *        *        It 

3.  Section  1 1.18  is  amended  by 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows; 
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lncorp<  ration  by  reference 


§11.18 

(a)* 

(5)  "CERCL/ 
Resource  Damage 
Great  Lakes 
Documentatior 
August  1994. 
Department  of 
Science  Associates 
Rhode  Island 
Wisconsin,  ava  i 
Environmenta 
Room  2340. 
1849  C  Street, 
20240,  telephi 
Reference  is 
§§11.33(c)(l)(i 
(c)(2)  of  this  part 


Type  A  Natural 
Assessment  Model  for 
Environments  Technical 
Volumes  I-IV.  dated 
p  repared  for  the  U.S. 
he  Interior  by  Applied 
Inc.,  Narragansett, 
d  HBRS,  Inc.,  Madison, 
able  &x)m  the  Office  of 
ll  Policy  and  Compliance, 
D€  Dartment  of  the  Interior, 
JW,  Washington.  DC 
(202)208-3301. 
to  this  publication  in 
(A)  and  1 1.42(a).  (b).  and 


)  nc 


o  le  I 
made  I 


Subpart  C— As  sessment  Plan  Phase 

4.  Section  11,31  is  amended  by 
revising  paragr  jphs  (a)(1)  and  (b)  to  read 
as  follows; 


Assesshtent  Plan — content 


§11.31 

(a)  General 
(1)  The  Assessment 
and  document 
A  and /or  type 
performed. 


(b)  Deciding 
procedure,  typi 
combination. 
include  docum  entation 
authorized  official 
use  a  type  A 
procedures,  or 
determination 
guidance  provided 
part. 


5.  Section  1 
adding  a  new 
follows: 


(0** 

(3)  Paragrapl 
section  do  not 
type  A  proced 
subpart  D  of 

6.  Section  1 
revising  the 
revising  paragr^ 
paragraphs  (c 
follows: 
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c  jntent  and  level  of  detail. 
Plan  shall  identify 
[he  use  of  all  of  the  type 
procedures  that  will  be 


Afhetber  to  use  a  type  A 
B  procedures,  or  a 
Assessment  Plan  shall 

of  the 
's  decision  whether  to 
ure,  type  B 
combination.  This 
all  be  based  on  the 
in  §11.33  of  this 


Ihe 


pioced 


ih 


ll32  is  amended  by 

J  aragraph  (f)(3)  to  read  as 


§  11 .32    Assess  nent  plan — development 


s  (f)(1)  and  (0(2)  of  this 
pply  to  the  use  of  the 
provided  for  in 
part. 

is  amended  by 
ing  of  the  section, 
ph  (a),  and  adding  new 
(d),  and  (e)  to  read  as 


I  res 
ths 

1  33 
he  kd 


§  11.33    Assessh^ent  Plan — deciding 
wtiettier  to  use  a  type  A  procedure,  type  B 
procedures,  or  a  combination. 

(a)  General. '  'he  authorized  official 
shall  decide  w  lelher  to  use  a  type  A 
procedure  pro\  ided  for  in  subpart  D  of 
this  part,  type  J  procedures  provided 
for  in  subpart  I  of  this  part,  or  a 


combination  of  type  A  and  type  B 
procedures. 

•        «        *        •        • 

(c)  Great  Lakes  environments.  (1) 
When  a  discharged  oil  or  released 
hazardous  substance  enters  a  Great 
Lakes  environment,  as  that  term  is 
defined  in  §  1 1 .42(b)  of  this  part,  the 
authorized  official  shall  determine 
whether  the  following  conditions  are 
met: 

(i)  Primary  conditions — (A)  The 
discharged  oil  or  released  hazardous 
substance  is  identified  in  Table  III. 2.4  or 
Table  II1.2.1  of  Volume  III  of  "CERCLA 
Type  A  Natural  Resource  Damage 
Assessment  Model  for  Great  Lakes 
Environments  Technical 
Documentation,"  dated  August  1994. 
U.S.  Department  of  the  Interior 
(incorporated  by  reference,  see  §  11.18); 

(B)  The  discharge  or  release  was 
minor; 

(C)  The  discharged  oil  or  released 
hazardous  substance  entered  a  Great 
Lakes  environment  at  or  near  the  water 
surface; 

(D)  The  spatial  and  temporal 
distribution  of  biological  resources  in 
the  area  where  the  discharged  oil  or 
released  hazardous  substance  entered  a 
Great  Lakes  environment  is  reasonably 
represented  by  the  data  contained  in  ihe 
NRDAM/GLE.  as  defined  in  §  11.42(b)  of 
this  part;  and 

(E)  Subsurface  currents  are  either:  not 
expected  to  significantly  affect  the  fate 
of  the  discharged  oil  or  released 
hazardous  substance;  or  reasonably 
uniform  with  depth  over  the  water 
column  in  the  area  affected  by  the 
discharge  or  release. 

(ii)  Secondary  conditions — (A)  The 
discharge  or  release  was  a  single  event; 

(B)  Response  actions  have  not  caused 
significant  injury  to  natural  resources; 

(C)  The  primary  natural  resources  of 
concern  affected  by  the  discharge  or 
release  are  biological  resources; 

(D)  Exposure  of  biological  resources  to 
the  discharged  oil  or  released  hazardous 
substance  results  primarily  through 
surface  water  pathways,  as  opposed  to 
air,  groundwater,  biological,  or  geologic 
pathways; 

(E)  The  primary  injuries  to  biological 
resources  are  one  or  more  of  the 
following:  direct  mortality  resulting 
from  short-tenn  exposure  to  the 
discharged  oil  or  released  hazardous 
substance;  direct  loss  of  production 
resulting  from  short-term  exposure  to 
the  discharged  oil  or  released  hazardous 
substance;  indirect  mortality  resulting 
from  food  web  losses;  and  indirect  loss 
of  production  resulting  from  food  web 
losses;  and 

(F)  All  significant  compensable 
values,  as  defined  in  §  11.83(c)(1)  of  this 


part,  result  from  one  or  more  of  the 
following:  lost  harvests  of  commercially 
exploited  fish  species;  lost  harvests  of 
commercially  exploited  furbearer 
species;  lost  harvests  of  recreationally 
harvested  fish  species;  lost  harvests  of 
recreationally  harvested  waterfowl 
species;  lost  wildlife  viewing  for  trips 
originating  within  the  immediate  area; 
lost  beach  visitation  due  to  closure;  and 
lost  boating  due  to  closure. 

(2)  If  the  discharged  oil  or  released 
hazardous  substance  entered  a  Great 
Lakes  environment,  as  that  term  is 
defined  in  §  11.42(b)  of  this  part,  and 
the  authorized  official  determines  that 
all  of  the  conditions  listed  in  paragraphs 
(t;)(l)(i)  and  (c)(l)(ii)  of  this  section  are 
met,  the  authorized  official  shall  use  the 
type  A  procedure  provided  for  in 

§  11.42  of  this  part  to  calculate  all 
damages. 

(3)  If  the  discharged  oil  or  released 
hazardous  substance  entered  a  Great 
Lakes  environment,  as  that  term  is 
defined  in  §  1 1 .42(b)  of  this  part,  and 
the  authorized  official  determines  that 
all  of  the  conditions  listed  in  paragraph 
(c)(l)(i)  of  this  section  are  met  and  that 
one  or  more  of  the  conditions  listed  in 
paragraph  (c)(l)(ii)  of  this  section  are 
not  met,  the  authorized  official  shall 
make  a  determination  whether  to  use 
the  type  A  procedure  provided  for  in 

§  11.42  of  this  part,  the  type  B 
procedures  provided  for  in  subpart  E  of 
this  part,  or  a  combination.  This 
determination  shall  be  based  on 
considerations  of  reasonable  cost  and 
cost  effectiveness,  as  defined  in  §  11.14 
of  this  part.  The  authorized  ofilcial  may 
use  both  type  A  and  type  B  procedures 
only  if:  the  type  B  procedures  are  used 
to  calculate  damages  for  types  of  natural 
resource  injuries  and  compensable 
values,  as  defined  in  §§11.62  and 
11.83(c)(1)  respectively  of  this  part,  that 
are  not  addressed  by  the  type  A 
procedure;  the  type  A  procedure  is  used 
to  calculate  all  other  damages;  and  the 
authorized  official  does  not  double 
count  or  the  authorized  official  uses 
techniques  that  allow  any  double 
counting  to  be  estimated  and  eliminated 
in  the  final  damage  calculation. 

(4)  If  the  discharged  oil  or  released 
hazardous  substance  entered  a  Great 
Lakes  environment,  as  that  term  is 
defined  in  §  11.42(b)  of  this  part,  and 
the  authorized  official  determines  that 
one  or  more  of  the  conditions  listed  in 
paragraph  (c)(l)(i)  of  this  section  are  not 
met.  the  authorized  official  shall  use 
type  B  procedures  to  calculate  all 
damages. 

(5)  Notwithstanding  paragraphs  (c)(2) 
and  (c)(3)  of  this  section,  the  authorized 
official  shall  use  type  B  procedures 
rather  than  a  type  A  procedure 


whenever  a  potentially  responsible 
party  submits  a  written  request  for  use 
of  type  B  procedures  and  agrees  within 
a  time  frame  acceptable  to  the 
aiithorized  official  to  advance  all 
reasonable  costs  of  using  type  B 
procedures. 

(d)  Other  environments.  If  tlie 
discharged  oil  or  released  hazardous 
substance  tiid  not  enter  one  of  the 
environments  discussed  in  this  section, 
the  authorized  official  shall  use  type  B 
pnx-Kdiu^s  to  calculate  all  damages. 

(e)  Effect  of  selection  of  type  B 
procedures,  it,  in  accordance  with  this 
section,  the  authorized  official  decides 
to  use  type  B  procedures  in  lieu  of  a 
type  A  procedure,  and  the  authorized 
official  cannot  confirm  exposure  in 
accordance  with  §  11.34  of  this  part,  the 
authorized  official  may  not  then  re- 
select  the  type  A  procedure. 

7.  Section  11.34  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows:  - 

§  1 1 .34    Assessment  Plan— confirmation  of 
exposure 

(a)  Requirement.  *   •  * 

(3)  This  section  does  not  apply  to  the 
use  of  the  tjrpe  A  procedures  provided 
for  in  subpart  D  of  this  part. 

8.  The  heading  of  subpart  D  is  revised 
to  read  as  follows: 

Subpart  D — Type  A  Procedures 

9.  Section  11.40  is  amended  by 
revising  the  section  heading,  revising 
paragraph  (a),  removing  paragraph  (b). 
redesignating  paragraph  (c)  as  paragraph 
(b)  and  revising  the  heading  of  newly 
designated  paragraph  (b)  to  lead  as 
follows: 

§  1 1.40    Typo  A  procedures — general. 

(a)  Purpose.  The  purpose  of  a  type  A 
procedure  is  to  provide  a  standardized 
methodology  for  performing  Injury 
Determination,  Quantification,  and 
Damage  Determination  as  part  of  a 
simplified  natural  resource  damage 
assessment. 

(b)  Assessment  costs  of  using  a  type 
A  procedure.*   *   * 

10.  A  new  §  11.42  is  added  to  read  as 
follows: 

§  1 1.42    Great  Lakes  environments. 

(a)  General.  The  type  A  procedure  for 
Great  Lakes  environments  shall  be 
performed  in  accordance  with  this 
section.  The  procedure  requires  the  use 
of  the  Natural  Resource  Damage 
Assessment  Model  for  Great  Lakes 
Environments,  Version  1.31  (NRDAM/ 
CLE),  which  is  includc>d  and  explained 
in  "CERCLA  Type  A  Natural  Resource 
Damage  Assessment  Model  for  Great 
Lakes  Environments  Technical 


Documentation."  Volumes  I-FV,  dated 
August  1994,  U.S.  Department  of  the 
Interior  (incorporated  by  reference,  see 
§  11.18).  The  NRDAM/GLE  performs 
Injury  Determination,  Quantification, 
and  Damage  Determination  using  the 
incident-specific  data  collected  by  the 
autliorized  official  pursuant  to 
paragraphs  (c)  and  (d)  of  this  sef;tion. 

(b)  Definitions.  As  used  in  this  section 
the  phrase: 

CAS  number  means  the  Chemical 
Abstract  Service  Registry  Number 
assigned  to  a  hazardous  substance  by 
the  American  Chemical  Society. 
Chemical  Abstract  Service,  or  the 
number  assigned  to  an  oil  as  specified 
in  Table  in.2.1  and  Table  III.2.4  of 
Volume  III  of  "CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments  Technical 
Doc:umentation,"  dated  August  1994, 
U.S.  Department  of  tlie  Interior 
(incorporated  by  reference,  see  §  11.18). 

Closure  of  a  boating  area  means  the 
prohibition  by  an  appropriate  agency  of 
recreational  boating  in  a  specified  area 
in  a  Great  Lakes  environment  within 
five  kilometers  of  the  shore  due  to  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance. 

Closure  of  a  Federal  beach  means  llie 
prohibition  by  an  appropriate  agency  of 
recreational  or  other  public  uses  in  a 
specified  length  of  a  Federally  managed 
public  beach  in  a  Great  Lakes 
environment  due  to  a  discharge  of  oil  or 
a  release  of  a  hazardous  substance. 

Closure  of  a  fishery  means  the 
prohibition  by  an  appropriate  agency  of 
commercial  and  recreational  fishing  in  a 
specified  area  in  a  Great  Lakes 
environment  due  to  a  discharge  of  oil  or 
a  release  of  a  hazardous  substance. 

Cloiure  of  a  mammal  hunting  or 
trapping  area  means  the  prohibition  by 
an  appropriate  agency  of  commercial 
and  recreational  hunting  or  trapping  of 
mammals  in  a  specified  area  in  a  Great 
Lakes  environment  due  to  a  discharge  of 
oil  or  a  release  of  a  hazardous  substance. 

Closure  of  a  State  beach  means  the 
prohibition  by  an  appropriate  agency  of 
recreational  or  other  public  uses  in  a 
specified  length  of  a  State  or 
mimicipally  managed  public  beach  in  n 
Great  Lakes  environment  due  to  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance. 

Closure  of  a  waterfowl  hunting  area 
means  the  prohibition  by  an  appropriate 
agency  of  recreational  himting  for 
waterfowl  in  a  specified  area  in  a  Great 
Lakes  environment  due  to  a  discharge  of 
oil  or  a  release  of  a  hazardous  substance. 

Great  Lakes  envimnment  means  any 
area  within  Lake  Superior,  Lake 
Michigan.  Lake  Huron,  Lake  Erie,  Lake 
Ontario.  Lake  St.  Clair,  the  St.  Mary 


River,  the  St.  Clair  River,  the  Detroit 
River,  the  Niagara  River,  the  St. 
Lawrence  River  downstream  to 
approximately  45°  N.  75°  W,  or  their 
contiguous  wetlands  or  shorelines. 

Implicit  Price  Deflator  means  the 
quarterly  implicit  price  deflator  for  the 
Gross  National  Product  as  provided  in 
the  Survey  of  Current  Business, 
published  by  the  U.S.  Department  of 
Commerce/Bureau  of  Economic 
Analysis.  Washington,  D.C..  (202)  606- 
9900' 

Nearshore  fishery  means  a  fishery  in 
an  open  water  area  that  is  less  than  30 
feet  in  depth  or  is  in  a  connecting 
channel. 

iVfiDAA//'CL£  means  the  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Envirorunents,  Version  1.31 
(NRDAM/GLE),  which  is  included  and 
explained  in  "CERCLA  Type  .\  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments  Technical 
Documentation,"  Volumes  I-IV,  dated 
August  1994,  U.S.  Department  of  the 
Interior  (incorporated  by  reference,  see 
§  1 1.18).  The  NRDAM/GLE  is  a 
computer  model  consisting  of  integrated 
physical  fates,  biological  effects, 
restoration,  and  economic  valuation 
submodels  and  databases. 

Offshore  fishery  means  a  fishery  in  an 
open  water  area  that  is  30  feet  or  more 
in  depth. 

Rocky  beach  means  a  beach  75 
percent  or  more  of  which  is  covered  by 
bedrock,  stones,  or  boulders. 

Sandy  beach  means  a  beach  less  than 
75  percent  of  which  is  covered  by 
bedroi  k,  stones,  or  boulders. 

Wetland  fishery  means  a  fishery  that 
is  not  in  an  open  water  area. 

(c)  Required  user-supplied  data.  (1) 
The  authorized  official  shall  supply  the 
incident-specific  infortnation  described 
in  paragraphs  (c)(2)  through  (c)(ll)  of 
this  section  for  use  as  inputs  to  the 
NRDAM/GLE.  The  authorized  ofiicial 
shall  document  the  information  in  the 
Assessment  Plan. 

(2)  The  authorized  official  shall 
specify  the  CAS  number  of  the 
discharged  oil  or  released  hazardous 
substance  provided  in  Table  III. 2. 4  or 
Table  III.2.1  of  Volume  III  of  ••CERCL\ 
TypeA  Natural  Resource  Damage 
Assessment  Model  for  the  Great  l>akes 
Environments  Tecluiical 
Documentation."  dated  August  19S4. 
U.S.  Department  of  the  Interior 
(incorporated  by  reference,  sec  §  11.18). 
For  incidents  involving  the 
simuhaneous  discharge  or  release  of  two 
or  more  oils  or  hazardous  substances,  or 
when  a  mixture  of  one  or  more  oils  or 
hazardous  substances  Las  been 
discharged  or  released  in  a  single 
incident,  the  authorized  official  shall 
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select  one  oJ  the  oils  or  hazardous 
substances  f  resent  in  the  simultaneous 
discharge  or  release,  or  in  the  mixture. 

(3)  The  au  horized  official  shall 
specify  the  estimated  total  mass  of 
discharged  cil  or  released  hazardous 
substance  th  at  entered  a  Great  Lakes 
environmen  stated  in  tonnes,  barrels, 
gallons,  litei  5,  pounds,  or  kilograms.  For 
incidents  in'  'olving  the  simultaneous 
discharge  or  release  of  two  or  more  oils 
or  hazardoui  substances,  or  when  a 
mixture  of  o  le  or  more  oils  or 
hazardous  substances  has  been 
discharged  or  released  in  a  single 
incident,  the  authorized  official  shall 
specify  only  the  mass  of  the  oil  or 
hazardous  substance  selected  under  ^ 
paragraph  (c|(2)  of  this  section. 

(4)  The  au  horized  official  shall 
specify  the  i  stimated  length  of  time  over 
which  the  d:  scharged  oil  or  released 
hazcU'dous  si  ibstance  entered  a  Great 
Lakes  environment  stated  in  hours. 

(5)  The  au  horized  official  shall 
specify  the  >  ear,  month,  day,  and     - 
estimated  he  ur  when  the  discharged  pil 
or  released  t  azardous  substance  first 
entered  a  Gr  ^at  Lakes  environment. 

(6)  The  authorized  official  shall 
specify  the  1  ititude  and  longitude  where 
the  discharg  id  oil  or  released  hazardous 
substance  ei  tered  a  Great  Lakes 
environmen  . 

(7)  The  authorized  official  shall 
specify  the  t  stimated  wind  velocity  and 
direction  at  he  point  where  the 
discharged  c  il  or  released  hazardous 
substance  er  tered  a  Great  Lakes 
environmen  during  the  30-day  period 
beginning  2'  hours  before  the 
discharged  ( il  or  released  hazardous 
substance  ei  tered  a  Great  Lakes 
environmen  .  The  authorized  official 
shall  specif)  at  least  one  wind  velocity 
stated  in  kn(  its  and  the  corresponding 
wind  direct]  on  stated  in  the  degree 
angle  of  the  wind's  origin. 

(8)  The  au  thorized  official  shall 
specify  whe  her  response  actions  to 
remove  the  i  lischarged  oil  or  released 
hazardous  s  ibstance  from  the  water 
surface,  bottom  sediments,  or  shoreline 
have  been  c  mducted.  If  response 
actions^to  re  move  the  discharged  oil  or 
released  ha2  ardous  substance  were  - 
conducted,  i  he  authorized  official  shall 
specify  the  ]  lercentage  of  the  discharged 
oil  or  releasi  td  hazardous  substance  that 
was  remove  1  from  the  water  surface, 
bottom  sedi:  nents,  and  shoreline  as  a 
result  of  the  response  actions;  and  the 
number  of  d  ays  after  the  discharged  oil 
or  released  hazardous  substance  entered 
a  Great  Lake  s  environment  that  the 
removal  beg  an  and  ended. 

(9)  The  at  thorized  official  shall 
specify  whe  her  there  were  any  closures 
of  boating  a;  eas,  Federal  beaches,  State 


beaches,  fisheries,  mammal  hunting  or 
trapping  areas,  or  waterfowl  hunting 
areas.  If  there  were  any  closures  and 
damages  for  such  closures  are  to  be 
calculated,  the  authorized  official  shall 
establish  the  following  information  and 
shall  include  in  the  Assessment  Plan 
documentation  that  the  closure  resulted 
from  the  discharge  or  release  being 
investigated: 

(i)  For  closure  of  a  boating  area,  the 
authorized  official  shall  specify:  The 
area  closed  stated  in  square  kilometers; 
the  number  of  weekend  days  of  closure 
stated  by  calendar  month;  and  the 
number  of  weekday  days  of  closure 
stated  by  calendar  month. 

(ii)  For  closure  of  a  Federal  beach,  the 
authorized  official  shall  specify:  The 
length  closed  stated  in  meters;  the 
number  of  days  of  closure  stated  by 
calendar  month:  and  whether  the  closed 
area  was  a  rocky  or  sandy  beach. 

(iii)  For  closure  of  a  State  beach,  the 
authorized  official  shall  specify:  The 
length  closed  stated  in  meters;  the 
number  of  days  of  closure  stated  by 
calendar  month;  and  whether  the  closed 
area  was  a  rocky  or  sandy  beach. 

(iv)  For  closure  of  a  fishery,  the 
authorized  official  shall  specify:  the  area 
closed  stated  in  square  kilometers;  the 
number  of  days  of  closure;  and  whether 
the  area  closed  was  an  offshore, 
nearshore,  or  wetland  fishery. 

(v)  For  closure  of  a  mammal  hunting 
or  trapping  area,  the  authorised  official 
shall  specify:  the  area  closed  stated  in 
square  kilometers;  and  the  number  of 
days  of  closure. 

fvi)  For  closure  of  a  waterfowl 
hunting  area,  the  authorized  official 
shall  specify:  the  area  closed  stated  in 
square  kilometers;  and  the  number  of 
days  of  closiu^. 

(10)  The  authorized  official  shall 
specify  the  Implicit  Price  Deflator  for 
the  quarter  during  which  the  discharged 
oil  or  released  hazardous  substance 
entered  a  Great  Lakes  environment. 

(11)  The  authorized  official  shall 
specify  whether  theNRDAM/GLE 
should  account  for  the  effects  of  ice 
cover. 

(d)  Additiona]  user-supplied  data.  (1) 
The  authorized  official  may  collect  any 
of  the  additional  incident-specific 
information  described  in  paragraphs 
(d)(2)  through  (d)(5)  of  this  section  for 
use  as  inputs  to  the  NRDAM/GLE  if:  the 
authorized  official  estimates  that 
conditions  where  the  discharged  oil  or 
released  hazardous  substance  entered  a 
Great  Lakes  environment  varied 
significantly  from  the  typical  conditions 
for  the  time  of  year  in  which  the 
discharge  or  release  entered  a  Great 
Lakes  environment;  and  the  incident- 
specific  information  can  be  collected 


consistent  with  the  requirements  of 
reasonable  cost  and  cost  effectiveness, 
as  defined  in  §  11.14  of  this  part.  If  the 
authorized  official  makes  a 
determination  to  collect  any  of  the 
incident-specific  information  described 
in  paragraphs  (d)(2)  through  (d)(5)  of " 
this  section,  the  rationale  for  the 
determination  and  the  information" 
collected  shall  be  documented  in  the 
Assessment  Plan.  If  the  information  is 
not  collected,  the  NPDAM/GLE  will 
supply  default  parameters.  - 
"  <2)  Subject  to  paragraph  (d)(1)  of  this 
section,  the  authorized  official  may 
specify  the  estimated  water  temperature 
stated  in  degrees  Celsius  at  the  time  and 
point  where  the  discharged  oil  or 
.  released  hazardous  substance  entered  a 
Great  Lakes  environment. 

(3)  Subject  to  paragraph  (d)(1)  of  this 
section,  the  authorized  official  may 
specify  the  estimated  total  suspended    . 
sediment  concentration  stated  in 
milligrams  per  liter  at  the  time  and 
point  where  the  discharged  oil  or 
released  hazardous  substance  entered  a 

'  Great  Lakes  environment. 

(4)  Subject  to  paragraph  (d)(1)  of  this 
section!  the  authorized  official  may 
specify'  the  estimated  mean  settling 
velocity  of  suspended  solids  stated  in 
meters  per  day  at  the  time  and  point 
where  the  discharged  oil  or  released     ' 
ha"zardous  substance  entered  a  Great 
Lakes  environment. 

(5)  Subject  to  paragraph  (d)(-l)  of  this 
section,  the  authorized  official  may 
specify  the  estimated  air  temperature 
stated  in  degrees  Celsius  at  the  time  and 
point  where  the  discharged  oil  or 
released  hazardous  substance  entered  a 
Great  Lakes  environment. 

(e)  Applying  the  NRDAM/GLE.  The 
authorized  official  shall  apply  the 
NRDAM/GLE  using  the  incident- 
specific  data  supplied  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section. 

(f)  Report  of  Assessment.  After 
applying  the  NRDAM/GLE,  the 
authorized  official  shall  prepare  a 
Report  of  Assessment,  as  described  in 
§11.90  of  this  part. 

Subpart  F— Post-Assessment  Phase 

11.  Section  11.90  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
revising  the  first  sentence  of  paragraph 
(e)  as  follows: 

§  11 .90    Post-assessment  phase — report  of 
assessment 

(a)  Requirement.  At  the  conclusion  of 
an  assessment,  tlie  authorized  official 
shall  prepare  a  Report  of  Assessment 
that  shall  consist  of  the  Preassessment 
Screen  Determination,  the  Assessmci  ' 
Plan,  and  the  information  specified  in 


paragraphs  (b)  and  (c)  of  this  section  as 
applicable. 

(b)  Type  A  procedures.  When  the 
authorized  official  has  used  a  type  A 
procedure  in  accordance  with  subpart  D 
of  this  part,  the  Report  of  Assessment 
shall  include  the  following  information: 

(1)  When  the  t>'pe  A  procedure  for 
coastal  and  marine  environments 
provided  for  in  §  11.41  of  this  part  is 
used,  the  Report  of  Assessment  shall 
include  theprinted  assessment  report 

'from  the  application(s)  of  the  NRDAM/ 
CME,  as  that  term  is  defined  in 
§  11.41(b)  of  this  part. 

(2)  When  the  type  A  procedure  for 
Great  Lakes  environments  provided  for 
in  §11.42  of  this  part  is  used,  the  Report 
of  Assessment  shall  include  the  printed 
assessment  report  from  the 
application(s)  of  the  NRDAM/GLE,  as 
that  term  is  defined  in  §  11.42(b)  of  this 
part. 

(c)  Type  B  procedures.  When  the 
authorized  official  has  used  type  B 
procedures  in  accordance  with  subpart 
E  of  this  part,  the  Reprort  of  Assessment 
shall  include  all  documentation 
supporting  the  determinations  required 


in  the  Injury  Determination  phase,  the 
Quantification  phase,  and  the  Damage 
Determination  phase,  and  specifically 
including  the  test  results  of  any  and  all 
methodologies  performed  in  these 
phases.  *  *  * 

12.  Section  11.91  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  removing  the  heading  of  paragraph 
(c),  redesignating  paragraph  (c)  as 
paragraph  (c)(1),  adding  a  new  heading 
to  paragraph  (c),  and  adding  a  new 
paragraph  (c)(2)  to  read  as  follows: 

§  11 .91    Post-assessment  phase — demand. 
,  (a)  Requirement  and  content.  At  the 
conclusion  of  the  assessment,  the 
authorized  official  shall  present  to  the 
potentially  responsible  party  a  demand 
in  writing  for  a  sum  certain, 
representing  the  damages  determined  in 
accordance  with  this  part  and  the 
reasonable  cost  of  the  assessment, 
adjusted  if  necessary  in  accordance  with 
§  11.92(b)  of  this  part,  delivered  in  such 
a  manner  as  will  establish  the  date  of 
receipt.  *  *  * 
*        «   •     «        *      .  * 

(c)  Judicial  review.  *  *  * 


(2)  Judicial  review  of  the  damage 
assessment  determinations  performed 
by  an  authorized  official  in  accordance 
with  this  part  using  one  of  the  type  A 
procedures  provided  for  in  subpart  D  of 
this  part  shall  be  limited  to  the 
authorized  official's  determination 
under  §  11.33  of  this  part  to  use  the  type 
A  procedure  and  the  incident-specific 
data  supplied  by  the  authorized  official 
for  use  in  the  type  A  procediu-e.  When 
a  Federal  or  State  authorized  official 
performs  an  assessment  in  accordance 
with  this  part  using  a  type  A  procedure, 
the  rebuttable  presumption  provided  in 
paragraph  (c)(1)  of  this  section  shall 
extend  to  the  authorized  official's 
determination  to  use  the  type  A 
procedure  and  to  the  incident-specific 
data  collected  by  the  authorized  official. 
*        *        *        •        « 

Dated:  .August  2,  1994. 
Bonnie  R.  Cohen, 

Assistant  Secretary — Policy,  Management. 

and  Budget. 

|FR  Doc.  94-19163  Filed  »-5-94;  8:45  ami 
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DEPARTME  NT  OF  AGRICULTURE 

Agricutturai  Stabilization  and 
Conservati<  n  Service 


Using  Electronic 
Receipts-U 


AGENCY:  Agiicultural  Stabilization  and 

Conservatio  i  Service.  USDA. 

ACnOM:  Notice  of  Provider  Agre«ments. 


Tie' 


ware  lousc 


SUMMARY: 
Act  (USWA 
amended  to 
cotton 
format.  The 
regulations 
warehouse  nien 
electronic 
lieu  of  papei 
warehouse 
electronicaHy 
but  such 
by  the  terms 
warehouse  nien 
will  select  a 
into  an  ASC$ 


Agreement 


Prcv 


,  or 


electronical  y 
receipts 
individual 
uniform  critferia 
summarized 
information 
FOR  FURTHEF 
Licensing 
City  Comnif^ 
Department 
ASCS,  telep 
816-926-6767 


Cotton  Waretiouse 
Warehouse  Act 


United  States  Warehouse 
and  regulations  have  been 
allow  for  the  issuance  of 

receipts  in  electronic 
amended  USWA  and 
iive  USWA  licensed  cotton 
the  option  of  issuing 
wjarehouse  receipts  (EWRs)  in 
warehouse  receipts.  Other 
I  jceipts  may  be 

filed  in  the  same  system, 
ipts  will  not  be  regulated 
of  the  Agreement.  Licensed 

opting  to  issue  EWRs 
provider  that  has  entered 

Provider  Agreement.  The 
;  uthorizes  the  provider  to 
file  USWA  warehouse 
iders  may  be  any  qualified 
entity  that  meet  certain 

that  will  be 
in  the  Supplementary 
jelow. 

INFORMATION:  Chief, 
Ajithorify  Division.  Kansas 
ily  Office.  United  States 
Df  Agriculture  (USDA), 
jone  816-926-6474,  FAX 


SUPPLEMENT^lRY  INFORMATION: 

Authority 

Section  1 
259J  has  bcfii 
of  a  central 
cotton  ware  ouse 
USWARegijl 
Warehouses 
Federal  Reg  sti 
March  .31,1 


oftheUSWA(7U.S.C. 
amended  to  allow  the  use 
ling  system  for  electronic 

receipts.  Amended 
ations  for  Cotton 
were  published  in  the 
er(59FRl5033)on 
194. 


Background 

Interested  and  affected  parties 
include,  but  are  not  Umited  to,  cotton 
growers/owners,  ginners, 
warehousemen,  merchandisers,  lenders, 
and  millers.  All  interested  parties 
should  be  made  aware  that  once  a 
USWA  licensed  warehouseman  has 
opted  to  issue  warehouse  receipts 
electronically,  all  warehouse  receipts 
must  first  be  issued  electronically. 
When  an  individual  deposits  cotton  in 
a  participating  USWA  warehouse  and 
wants  a  paper  warehouse  receipt,  the 
EWR  must  first  be  issued  and  canceled 
before  the  paper  warehouse  receipt  can 
be  issued. 

Interested  parties  may  obtain  copies 
of  the  Provider  Agreement  by  calling  the 
person  listed  in  the  "For  Further 
Information"  section.  Those  interested 
in  applying  to  become  a  provider, 
should  so  state  in  their  request  for  a 
copy  of  the  Provider  Agreement.  They 
will  be  sent  copies  of  the  Agreement 
with  a  cover  letter  outlining  all  the 
necessary  details. 

The  Agreement  includes,  but  is  not 
limited  to,  the  following  topics  and 
elements: 

(1)  USWA  EWRs  and  other  electronic 
warehouse  receipts  may  be  Gled  in  the  same 
central  Tiling  system; 

(2)  the  USWA  cotton  regulations  are 
incorporated; 

(3)  the  hours  and  rights  of  access  to  the 
system; 

(4)  the  fees  to  be  assessed  and  collected; 

(5)  the  financial  and  insurance 
requirements; 

(6)  the  provider's  liability; 

(7)  the  information  required  for  USWA 
EWRs; 

(8)  the  recordkeeping  and  security 
requirements; 

(9)  system  requirements,  including 
shutdown  and  backup; 

(10)  transferring  EWRs  from  one  provider 
to  another; 

(11)  transmission  requirements;  and 

(12)  cases  of  suspensions  or  terminations. 
Signed  at  Washington,  DC,  on  August  1, 

1994. 

Grant  Buntrock, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 
I  PR  Doc.  94-19280  Filed  8-5-94;  8:45  ami 
BILLING  COOC  3410-0&-P 


Animal  and  Plant  Health  Inspection 
Service 

pocket  No.  94-084-1] 

Availability  of  Ust  of  U.S.  Veterinary 
Biological  Product  and  Establishntent 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health     . 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veteriiiary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service  during  the 
month  of  June  1994.  These  actions  have 
been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxiii  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies,  BBEP.  APHIS, 
USDA,  room  838,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  436-8245.  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 
mailing  list,  write  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  fpp- 
applying  for  a  license,  the  criteria  for 


di;i  mining  whether  a  hcense  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology.  Biologies,  and 
Environmental  Protection  prepaies  a  list 
of  licenses  and  permits  that  have  been 
issued. suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
June  1994.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

Done  in  Washington.  DC,  this  1st  day  of 
August  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-19282  Filed  8-5-94:  8:45  am] 
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CENTRAL  INTELLIGENCE  AGENCY 

CIA  Information  Act  of  1984; 
Operational  File  Exemptions 

AGENCY:  Central  Intelligence  Agency. 
ACTION:  Notice  of  operational  file 
exemptions. 

SUMMARY:  The  Central  Intelligence 

Agency  (CLA)  is  soliciting  comments 

regarding  the  historical  value  of,  or 

other  public  intet^st  in,  the  CIA  files 

designated  under  the  CIA  Information 

Act  of  1984. 

DATES:  Comments  must  be  received  by 

September  7, 1994. 

ADDRESSES:  Submit  comments  in 

writing  to  Director,  Information 

Management,  Central  Intelligence 

Agency,  Washington,  DC  20505. 

Comments  also  may  be  faxed  to  (703) 

482-8361. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edmund  Cohen,  Director,  Information 

Management,  Central  Intelligence 


Agency,  Washington,  DC  20505.  (703) 
482-6567. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1984  the  CIA  Information  Act  (Act) 
became  law.  This  Act  authorized  certain 
CIA  operational  files  from  the 
Directorates  of  Operations  and  Science 
and  Technology  and  the  Office  of 
Security  to  be  designated  by  the  Director 
of  Central  Intelligence  (DCI)  as  exempt 
from  the  search  requirements  of  the 
Freedom  of  Information  Act  (FOIA).  The 
Act  also  required  that  not  less  than  once 
every  ten  years  the  DCI  review  the 
exemptions  then  in  force  to  determine 
whether  such  exemptions  could  be 
removed  from  any  category  of  exempted 
files  or  any  portion  thereof.  The  first 
such  review  must  be  completed  by  15 
October  1994. 

Increased  Responsiveness  to  FOLA, 
Privacy  Act,  and  Mandatory 
Declassification  Requests 

A  major  purpose  of  the  Act  is  to 
expedite  the  Agency's  review  of 
information  qualifying  for  release 
pursuant  to  FOIA.  Privacy  Act,  and 
Mandatory  Declassification  standards. 
Under  the  Act  the  Agency  is  relieved  of 
having  to  search  files,  and  review 
records  contained  therein,  that  would 
likely  result  in  little,  if  any,  released 
information  imder  the  FOIA. 
Consequently,  the  Agency  can  devote  its 
resources  to  those  files  more  likely  to 
result  in  released  materials  and.  thus, 
FOIA  requesters  experience  much  faster 
processing  of  those  Agency  records  with 
a  higher  likelihood  of  being  released. 
Since  the  passage  of  the  Act  in  1984, 
there  has  been  a  considerable  reduction 
in  the  amount  of  time  FOIA  requesters 
must  wait  for  their  responses  from  the 
Agency.  In  1984,  when  the  CIA 
Information  Act  was  passed,  CIA 
completed  action  on  2.991  FOIA, 
Privacy  Act,  and  Mandatory 
Declassification  requests  and  the 
median  response  time  for  FOIA  requests 
was  approximately  15  months.  In  1993, 
CIA  completed  action  on  5,705  requests 
and  reduced  the  median  response  time 
for  these  requests  to  2.4  months.  Thus, 
a  primary  goal  of  the  Act  has  been  and 
continues  to  be  met. 

Declassification  and  Release  of  CIA 
Information  of  Historical  Value 

The  Act  also  sought  to  encourage  CIA 
to  undertake  a  program  for  the 
systematic  review  for  declassification 
and  release  of  selected  information  of 
historical  value.  The  Act  required  the 
DCI,  in  consultation  with  the  Archivist 
of  the  United  States,  the  Librarian  of 
Congress,  and  appropriate 


representatives  of  the  historical 
discipline  selected  by  the  Archivist,  to 
prepare  and  submit  to  Congress  a  report 
on  the  feasibility  of  conducting 
systematic  review  for  declassification 
and  release  of  CIA  information  of 
historical  value.  In  his  report,  submitted 
on  29  May  1985.  the  DCI  stated  that  this 
kind  of  review  was  feasible  and  he 
described  the  new  Historical  Review 
Program  that  the  Agency  had 
established  to  carry  it  out. 

Before  making  his  report  to  Congress, 
the  DCI  consulted  a  panel,  made  up  of 
the  Archivist  of  the  United  States,  an 
Assistant  Librarian  of  Congress,  and 
three  distinguished  historians.  This 
panel  recommended  that  the  aim  of  the 
new  Historical  Review  Program: 

must  be  release  of  inactive  records,  appraised 
as  permanently  valuable,  to  the  public  via  the" 
National  Archives  and  Records 
Administration  (NARA).  as  the  most  effective 
means  of  serving  the  public  interest  and 
especially  that  of  historical  research. 

As  part  of  the  DCI's  Opermess  Policy, 
CIA's  Historical  Review  Program  has 
expanded  substantially  since  1992. 
Under  the  Program,  the  Center  for  the 
Study  of  Intelligence  has  undertaken  to 
declassify  and  release  CIA  records  of 
significant  historical  value.  Records 
declassified  and  transferred  to  the 
NARA  include: 

•  Over  140.000  pages  from  the  JFK 
sequestered  collection  of  documents. 

•  Over  380  political  and  economic 
National  Intelligence  Estimates 
primarily  on  the  Soviet  Union  produced 
prior  to  1984. 

•  Over  1.000  previously  classified 
articles  and  book  reviews  from  the  CIA's 
professional  journal  of  intelligence. 

Studies  in  Intelligence 

•  Over  1 .500  pages  of  records  on 
Raoul  Wallenberg. 

Since  1992.  the  CIA  History  Staff  has 
also  published  three  volumes  of 
documents  in  its  Cold  War  Records: 

•  CIA  Documents  on  the  Cuban 
Missile  Crisis.  This  publication  is  made 
upofll2of  the  most  important 
documents  (some  of  which  are  excerpts 
of  documents)  frnm  that  period. 

•  Selected  Estimates  on  the  Soviet 
Union.  This  volume  includes  27 
National  Intelligence  Estimates  on 
International  Polities.  Foreign  Affairs, 
Global  Issues  and  Nuclear  Arms  Control 
and  Disarmament. 

•  The  CIA  Under  Harry  Truman.  This 
publication  includes  approximately  80 
important  policy  level  documents,  more 
than  half  of  which  have  never  been 
made  public  before. 

The  Program  has  also  declassified, 
released,  and  transferred  to  the  NARA 
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the  foUowiii  g  three  formerly  classified 
internal  CIA  histories: 

•  The  Central  InteUigence  agency.  An 
Instrument  of  Government,  to  1950. 

•  General  Walter  Bedell  Smith  as 
Director  of  Central  Intelligence,  October 
1950-Februiry  1953. 

•  Alien  Welsh  Dulles  as  Direclor  of 
Central  Intelligence.  26  February  1953- 
29  November  1961. 

Finally,  n  lated  to  these 
declassifical  ion  and  release  programs 
and  in  con ji notion  with  the  Agency's 
Openness  P(  )licy,  the  Center  for  the 
Study  of  Inti  diligence: 

•  Conduc  ted  a  symposium  on 
Teaching  In  elLigence  which  also 
resulted  in  £n  unclassified  published 
report. 

•  Conduc  (ed  a  symposium  on  the 
Cuban  miss:  le  crisis. 

•  Conduc  ted  a  conference  entitled 
"The  Origins  and  Development  of  the 
CIA  in  the  /  dministration  of  Harry 
Truman." 

•  Produci  d  two  video  tapes  in 
conjunction  with  its  symposium  on  the 
Cuban  missi  le  crisis  and  on  its 
conference  (  n  the  CIA  and  the  Truman 
Administrat  on. 

Basis  for  tht  1984  Designation  of  CLA 
Files  as  Op«  rational 

The  1984  Act  specified  the  following 
three  catego  ies  for  designating  CIA  files 
as  operation  al  and  thus  exempted  from 
FOIA  search  requirements: 

1 .  Files  of  the  Directorate  of 
Operations  '  vhich  document  the 
conduct  of  f  >reign  intelligence  or 
counterinteligence  operations  or 
intelligence  or  security  liaison 
arrangemeni  s  or  information  exchanges 
with  foreign  governments  or  their 
intelligence  or  security  services; 

2.  Files  of  the  Directorate  of  Science 
and  Technology  which  docimient  the 
means  by  w  jich  foreign  intelligence  or 
counterinte:  igence  is  collected  through 
scientific  an  d  technical  systems;  and 

3.  Files  of  the  Office  of  Security 
which  docunent  investigations 
conducted  t )  determine  the  suitability 
of  potential  oreign  intelligence  or 
counterinte  ligence  sources. 

Througho  jt  the  legislative  history 
there  is  a  cl(  ar  recognition  that  there  is 
little  benefil  from  the  requirement  to    . 
search  and  i  eview  certain  operational 
files  that  ah  lost  invariably  prove  to  be 
exempt  fron  i  release  under  the  FOIA.  By 
exempting  (  nly  operational  files,  which 
document  tie  methods  by  which 
intelligence  is  collected  or  which 
describe  an<  identify  sources  that 
furnish  the  ntelligence.  FOIA 
requesters  a  e  assured  of  more 
responsive  i  ccess  to  foreign  intelligence 
information  provided  to  U.S.  policy 


makers.  Through  a  reduction  in  the 
backlog  of  FOIA  cases,  the  Agency's 
response  to  FOIA  requests  for 
nonoperational  information  becomes 
more  timely.  In  speaking  in  support  of 
the  bill  which  eventually  became  the 
law.  the  then  Chair  of  the  Senate  Select 
Committee  on  InteUigence  said: 

The  purpose  of  this  legislation  is  to  amend 
the  National  Security  Act  of  1947  in  order  to 
relieve  the  CIA  of  the  unproductive  burden 
of  searching  and  reviewing  certain 
operational  files  under  the  FOIA.  This  relief 
will  enable  the  CIA  to  become  more  efficient 
so  that  requests  under  the  provisions  of  the 
FOIA  may  be  answered  more  quickly. 

In  supporting  the  bill  when  it  was 
before  the  House,  one  member  stated  for 
the  record  that: 

The  bill  is  carefully  crafted  to  achieve  three 
purposes. 

First,  the  bill  will  relieve  the  CIA  from  an 
unproductive  FOIA  requirement  to  search 
and  review  certain  specifically  defined  CIA 
operational  files  consisting  of  records  which, 
after  line-by-line  security  review,  almost 
invariably  prove  not  to  be  releasable  under 
the  FOIA. 

Second,  the  bill  will  provide  more  effective 
security  for  the  identities  and  operational 
activities  abroad  of  individuals  who  risk  their 
lives  and  livelihoods  to  assist  the  United 
States  by  cooperating  with  the  CIA. 

Third,  the  bill  will  improve  the  ability  of 
the  CIA  to  respond  to  FOIA  requests  from  the 
public  in  a  timely  and  efficient  manner, 
while  preserving  undiminished  the  amount 
of  information  releasable  to  the  public  under 
the  FOIA. 

Moreover,  intelligence  sources, 
current  and  future,  have  increased 
confidence  about  the  Agency's  ability  to 
protect  them  from  the  threat  of  exposure 
many  have  felt  under  the  FOIA. 

Pursuant  to  the  criteria  specified  in 
the  Act,  the  DCI  in  1984  designated  as 
operational  files: 

1.  Files  of  the  Directorate  of 
Operations: 

a.  Operational  Activity  files.  These 
files  document  the  sources  and  methods 
involved  in  foreign  intelligence  and 
counterintelligence  operations,  liaison 
relationships  with  foreign  governments 
and  their  intelligence  and  security 
services,  and  special  activities. 

b.  Operational  Interest  files.  These 
files  contain  vulnerability  information 
collected  on  targets  for  potential 
operational  activities  including  foreign 
intelligence  and  security  services, 
foreign  hostile  parties,  international 
narcotics,  international  terrorism,  and 
clandestine  technology  transfer. 

c.  Personality  files.  These  files  contain 
information  on  persons  and  sources 
involved  in  operational  activities  and 
persons  of  operational  and 
counterintelligence  interest,  including 


active  and  perspective  agents,  contacts, 
sources,  and  targets. 

d.  Policy  and  Management  files. 
These  files  contain  information 
concerning  the  management  of 
individual  projects  and  decisions  made 
for  the  conduct  of  operational  activities. 

e.  Obsolete  Category  files  that  remain 
open ,  but  were  created  before  the 
establishment  of  the  Directorate  of 
Operations  central  file  system  and 
contain  the  types  of  information  in  the 
four  categories  of  files  listed  above. 

f.  Operational  files  that  are 
maintained  and  used  within  the 
Directorate  of  Operations,  but  that 
remain  outside  of  and  peripheral  to-the 
central  file  system.  These  are  files  that 
contain  operational  information  of  the 
type  listed  in  the  first  four  categories, 
but  is  so  sensitive  that  it  is 
compartmented  within  the  Directorate 
of  Operations  division  or  staff  directly 
responsible  for  the  operation.  Also 
included  in  this  category  are 
background  and  working  files  derived 
from  materials  from  the  other 
designated  file  categories. 

2.  Files  of  the  Directorate  of  Science 
and  Technology: 

a.  Imagery  Analysis  and  Exploitation 
files.  These  are  files  that  document  the 
scientific  and  technical  methods  used  in 
the  collection,  analysis,  and  exploitation 
of  photographic  intelligence  and  other 
imagery  for  foreign  intelligence  and 
counterintelligence. 

b.  Signal  Intelligence  files.  These  are 
files  which  document  scientific  and 
technical  methods  used  in  the 
collection,  analysis,  and  exploitation  of 
electromagnetic  signals  for  foreign 
intelligence  and  counterintelligence. 

c.  Operations  and  Technical  Support 
files,  'rhese  are  files  which  document 
scientific  and  technical  methods  used  in 
support  of  human  intelligence  source 
operations  in  the  collection  of  foreign 
intelligence  and  counterintelligence.    ' 

d.  Intelligence  Collection  Systems 
files.  These  files  document  the  use  of 
other  scientific  and  technical  methods 
in  conjunction  with  clandestine 
operations  in  collecting  foreign 
intelhgence  and  counterintelligence. 

3.  Files  of  the  Office  of  Security: 

a.  Covert  Security  Approval  and 
Provisional  Covert  Security  Approval 
files.  These  files  document 
investigations  to  detennine  the 
suitability  of  potential  foreign 
intelligence  or  counterintelligence 
sources  proposed  for  use  in  operational 
support  activities. 

b.  Operational  Approval  and 
Provisional  Operational  Approval  files. 
These  files  document  investigations  to 
determine  the  suitability  of  potential 
foreign  intelligence  or 


counterintelligence  sources  proposed 
for  use  in  operational  activities. 

c.  Security  Access  Approval  files. 
These  files  document  investigations  to 
determine  the  .suitability  of  potential 
foreign  intelligence  or 
counterintelligence  sources  proposed 
for  use  in  collection  activities  involving 
scientific  and  technical  systems. 

Solicitation  of  Comments  Regarding 
Historical  Value  or  Other  Public 
Interest  of  the  Previously  Designated 
Operational  Files 

In  undertaking  a  decennial  review  of 
whether  the  DC!  shouldtemove  any  of 
the  fdes  designated  under  the  1984  Act. 
or  portions  thereof,  from  any  ofthe 
specified  categories  of  exempted  files, 
the  DCI  hereby  solicits  comments  for  his 
consideration  regarding  the  historical 
value  of.  or  other  public  interest  in,  the 
subject  matter  of  these  particular 
categories  of  files  or  portions  thereof 
and  the  relationship  of  that  historical 
value  or  other  public  interest  to  the 
removal  of  previously  designated  files 
or  any  portions  thereof  from  such  a 
classification. 

Dated:  August  2. 1994. 
Frank  |.  Ruocco, 

Deputy  Director  for  Administration. 
(FR  Doc.  94-19223  Filed  8-5-94;  8:45  ami 
BILUN6  CODE  MIO-OS-M 
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DEPARTMENT  OF  COMMERCE 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAAl, 
DOC 

ACTION:  Notice  of  intent  to  evaluate. 


SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  pcrfomiaace  of  the  Michigan  Coastal 
Management  Program,  the  Virgin 
Islands  Coastal  Management  Program 
and  the  A palachicoJa  National  Estuarine 
Research  Resene. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  and  section  315 
ofthe  Coastal  Zone  Management  Act  of 
1972  (CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  Coastal  Management 
Programs  (CMPs)  and  National 
Estuarine  Research  Reserves  (NERKs). 
Evaluation  of  CMPs  requires  findings 
concerning  the  extent  to  which  a  State 
has  met  the  national  coastal 
management  objectives,  adhered  to  its 


Coastal  Management  Program  approved 
by  the  Secretary  of  Commerce,  and 
adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Evaluation  of  NERRs  requires 
findings  concerning  the  operation  and 
ir.;-.nagcment  of  the  reserve  including 
edL'jation  and  interpretive  activities,  the 
consistency  of  research  activities  with 
the  approved  research  guidelines,  and 
the  existence  of  a  basis  for  the 
continued  support  ofthe  findings  for 
designation.  The  evaluations  will 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal.  State,  and  local 
agencies  and  members  ofthe  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  ofthe  dates  of 
the  site-visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site- visits. 

The  Michigan  (Coastal  Management 
Program  evaluation  site-visit  will  be 
from  September  12  to  September  16. 
1994.  A  public  meeting  will  be  held  on 
September  15, 1994  at  7:00  p.m.  at  the 
Municipal  Offices  in  Traverse  City. 
Michigan  49685. 

The  Virgin  Islands  Coastal 
Management  Program  evaluation  site- 
visit  will  be  from  September  12  to 
September  16, 1994.  Public  meetings 
will  he  held  on  Monday,  September  12, 
1994  at  6:00  p.m.  at  the  American 
Legion  Hall.  Christiansted.  St.  Croix,  on 
Wednesday,  September  14. 1994  at  6:00 
p.m.  at  the  Territorial  Court.  Boulon 
Center,  St.  John  and  on  Thursday. 
September  15. 1994  at  6:00  p.m.!  at  the 
Department  of  Planning  and  Natural 
Resources,  Lower  Level  Conference 
Room,  Charlotte  Amalie,  St.  Thomas 
00802. 

The  Apalachicola  National  Estuarine 
Research  Reserve  in  Florida  evaluation 
site-visit  will  be  from  Septeir.ber  19  to 
September  23, 1994.  A  public  meeting 
will  be  held  on  Wednesday,  September 
21,  1994  at  7:00  p.m..  at  the 
Apalachicola  Research  Reserve.  Robert 
L.  Howell  Building.  261  75h  Street, 
Apalachicola.  Florida  32320. 

The  States  will  issue  notice  of  the 
public  nioeiing(s)  in  a  local 
newspaperfs)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 
Copies  01  the  State's  most  recent 
performance  reports,  as  well  as  OCRMs 
notifications  and  supplemental  request 
letters  to  the  Stales,  are  available  upon 
n«quest  from  OCRM.  Written  cominenls 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  Allin,  Chief,  Policy  Coordination 


Division,  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA, 
1305  East-Wast  Highway,  Silver  Spring. 
Maryland,  20910.  When  the  evaluation 
is  completed,  OCRM  will  send  copies  to 
persons  who  participated  in  the 
evaluations  and  place  a  notice  in  the 
Federal  Register  announcing  llie 
availability  of  the  Final  Evaluation 
Findings. 

FOR  FURTHER  INFORMATION  COfiTACT: 
Vickie  Allin.  Chief.  Polif  y  Coordinat.un 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA. 
13U5  East- West  Highway.  Silver  .Spring. 
Maryland.  20910  (301)  713-3090. 

Federal  Domestic  Assistancn  Catalog  il  4i9 
Coastal  Zone  Manaeement  Program 
Administration 

Dated:  )uly  28,  1994. 
W.  Stanley  Wilson, 

Assistant  Adiiiinistratorfor  Ocean  Senicvb 
and  Coastal  Zone  Management. 
|FR  Doc.  94-19216  Filed  8-5-94:  8  45  ami 
BiLUNG  CODE  351»-0e-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940700^200] 
RIN064S-ZA10  • 

NOAA  Pan-American  Climate  Studies 
Program,  Program  Announcement 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 
action:  Notice. 


SUMMARY:  The  Pan-American  Climate 
Studies  (PACS)  Program  is  a 
contribution  to  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  Climate  and  Global  Change 
Program,  and  as  such  is  designed  to 
improve  our  ability  to  observe, 
understand,  predict,  and  respond  to 
changes  in  the  global  environment.  This 
program  builds  on  NOAA's  mission 
requirements  and  longstanding 
capabilities  in  global  change  research 
and  prediction.  The  PACS  Program  is  a 
contributing  element  of  the  U.S.  Global 
Change  Research  Program  (USGCRP), 
which  is  coordinated  by  the  inler.igrnry 
Committee  on  Environmental  and 
Natural  Resources.  NO.\A's  program  is 
designed  to  compicment  other  agency 
contributions  to  that  national  effort. 
DATES:  Full  prop<jsals  must  lie  received 
at  OGP  no  later  than  September  9. 1994 
The  deadhne  for  submission  to  this 
Announcement  should  be  strictly 
followed.  We  anticipate  that  review'  will 
occur  during  the  fall  of  1994  and 
funding  should  begin  during  the  early 
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spring  of  1995 
projects.  April  1 
as  the  proposed 
unless  otherwise 
Manager.  Appl 
of  their  status 


most  approved 
1995,  should  be  used 
start  date  on  proposals, 
directed  by  a  Program 
idants  should  be  notified 
w  thin  3  to  6  months. 


ADDRESSES: 

submitted  to 
National  Oceani^; 
Administration, 
suite  1225.  Sil 
5603,  Attn.:  Dr 


iver 
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Prodosals  should  be 
Office  of  Global  Programs, 
and  Atmospheric 
1100  Wayne  Avenue, 
Spring,  MD  20910- 
lenneth  Mooney. 


TO  OBTAIN  AN  AP»  LIGATIONS  KIT  OR  FOR 
FURTHER  INFORM)!  TION  CONTACT:  Kenneth 
Mooney  or  Mich  lel  Patterson,  NOAA/ 
Office  of  Global  ^ograms,  1100  Wayne 
Avenue,  Suite  i;  25,  Silver  Spring.  MD 
20910-5603;  301  -427-2089.  OMNET: 
K.Mooney  or  M.  'atterson,  Internet: 
Mooney@ogp.noaa.gov  or 
Patterson@ogp.n3aa.gov;  or  Stephen 
Piotrowica.  NO/  Ayoffice  of  Oceanic 
and  Atmospheric  Research,  1315  East- 
West  Highway,  I  :m.  11560,  Silver 
Spring.  MD  2091  0.  301-713-2465. 
OMNET:  S.PIOTIROWICZ,  Internet: 
SPiotrowic2®vii  es.erl.gov 

SUPPLEMENTARY  NFORMATION: 

Funding  Availal  lility 

This  Program  \nnouncement  is  for 
projects  to  be  co  iducted  over  a  one  or 
two  year  period.  NOAA  believes  that  the 
Climate  and  Glo  )al  Change  Program 
will  benefit  sign  ficantly  from  a  strong 
partnership  witt  outside  investigators. 
Current  Program  plans  assume  that 
approximately  5 )%  of  the  total 
anticipated  resoi  uces  available  ($2-3 
million)  in  FY  1  195  will  support 
extramural  effor  s,  particularly  those 
involving  the  ac  idemic  community. 
Actual  funding  levels  may  be  subject  to 
change  dependii  ig  on  the  final  FY  1995 
budget  appropri  ition.  The  funding 
instrument  will  )e  a  grant  unless  it  is 
anticipated  that  *40AA  will  be 
substantially  in\  oWed  in  the 
implementation  of  the  project  for  which 
an  award  is  to  b  i  made,  in  which  case 
the  funding  inst  ument  should  be  a 
cooperative  agre  sment.  Examples  of 
substantial  invo  vement  may  include 
but  are  not  limit  sd  to  proposals  for 
collaboration  be  ween  NOAA  or  NOAA 
scientists  and  a  ecipient  scientist  or 
technician  and/i  ir.contemplation  by 
NOAA  of  detaili  ng  Federal  persormel  to 
work  on  propos(  d  projects.  NOAA  will 
make  decisions  «garding  the  use  of  a 
cooperative  agre  ement  on  a  case-by-case 
basis.  Funding  f  )r  non-U. S.  institutions 
and  contractual  irrangements  for 
services  and  pre  ducts  for  delivery  to 
NOAA  are  not  a  mailable  under  this 
announcement. 


Program  Authority 

Authority:  U.S.C.  1463;  33  U.S.C.  883d  and 
883e;  15  U.S.C.  2907;  15  U.S.C.  2931. 

(CFDA  No.  11.431)— Climate  and 
Atmospheric  Research 

Program  Objectives 

PACS  is  a  joint  Program  of  the  NOAA 
Office  of  Global  Programs  and  Office  of 
Oceanic  and  Atmospheric  Research/ 
Environmental  Research  Laboratories. 
PACS  will  fall  within  the  scope  of  the 
U.S.  GOALS  (Global  Ocean- 
Atmosphere-Land  System)  Program  and 
address  the  advancement  of  our  ability 
to  predict  seasonal  to  interannual 
climate  variability  over  the  Americas 
with  an  emphasis  on  precipitation.  The 
domain  of  interest  in  PACS  is  the 
tropics  extending  westward  from  Africa 
to  the  central  Pacific  plus  the  adjoining 
extratropical  regions  with  which  it 
interacts.  Because  of  its  emphasis  on 
precipitation,  PACS  will  have  close 
connections  with  the  Global  Energy 
Water  Cycle  Experiment  (GEWEX). 
Specific  scientific  objectives  are  to 
better  understand  and  more  realistically 
model  (1)  the  seasonally  varying  mean 
climate  over  the  Americas  and  adjacent 
ocean  regions,  with  emphasis  on  the 
intertropical  convergence  zones,  the 
North  and  South  American  monsoons, 
the  equatorial  cold  tongues,  the 
subtropical  oceanic  stratus  decks,  and 
the  dominant  tropical  and  extratropical 
cyclone  tracks;  (2)  the  role  of  boundary 
processes  in  forcing  seasonal  to 
interannual  climate  variability,  with 
emphasis  on  tropical  sea  surface 
temperature  in  relation  to  continental 
precipitation;  (3)  the  coupling  between 
the  oceanic  mixed  layer  and  the 
atmospheric  planetary  boundary  layer 
in  the  tropical  Atlantic  and  eastern 
Pacific;  and  (4)  the  processes  that 
determine  the  structure  and  evolution  of 
the  tropical  sea  surface  temperature 
field.  Although  the  principal  focus  of 
PACS  is  on  seasonal  and  interannual 
variabiUty  on  a  regional  (>500  km) 
scale,  higher  frequency  phenomena 
such  as  the  diurnal  cycle,  the  Madden- 
Julian  Oscillation,  and  mesoscale 
phenomena  such  as  sea  breeze 
circulations  and  circulations  forced  by 
orography,  coastlines  and  contrasts  in 
vegetation  will  be  taken  into  account,  as 
needed,  with  reference  to  the 
maintenance  of  the  mean  state  and  in 
the  interpretation,  diagnosis  and 
modeling  of  variability  on  the  seasonal 
to  interannual  time  scale. 

Program  Priorities 

The  first  two  years  of  PACS  are 
expected  to  focus  on  empirical  studies, 
modeling,  and  pilot  monitoring  studies. 


Modeling  efforts  are  expected  to  address 
the  precipitation  climatology  and  its 
seasonal  to  interannual  variabiHty  over 
the  Americas,  including  mesoscale 
structure;  large-scale  ocean-atmosphere 
coupling,  and  oceanographic  processes 
that  influence  sea  surface  temperature 
variability  in  the  PACS  region. 
Empirical  studies  would  include  one- 
year  efforts  to  develop  datasets  required 
to  meet  the  objectives  of  PACS.  In 
addition,  funding  requests  for 
monitoring  proposals  should  not  exceed 
$150,000  per  year. 

Eligibility 

Extramural  eligibility  is  limited  to 
U.S.  institutions.  Non-academic 
proposers  are  urged  to  seek 
collaboration  with  academic 
institutions.  Universities,  non-profit 
organizations,  for-profit  organizations, 
State  and  local  governments,  and  Indian 
Tribes,  are  included  among  entities 
eligible  for  funding  under  this 
announcement. 

Award  Period 

Proposals  in  support  of  the  objectives 
of  PACS  are  expected  to  be  of  either 
one-  or  two-years  duration  in 
preparation  for  program  expansion. 

Evaluation  Criteria 

Consideration  for  financial  assistance 
will  be  given  to  those  proposals  which 
address  one  of  the  Program  Priorities 
listed  above  and  meet  the  following 
evaluation  criteria: 

(1)  Scientific  Merit  (20%):  Intrinsic 
scientific  value  of  the  subject  and  the 
study  proposed. 

(2)  Relevance  (20%);  Importance  and 
relevance  to  the  goal  of  the  Climate  and 
Global  Change  Program  and  to  the 
research  areas  listed  above. 

(3)  Methodology  (20%);  Focused 
scientific  objective  and  strategy, 
including  measurement  strategies  and 
data  management  considerations; 
project  milestones;  and  final  products. 

(4)  Readiness  (20%):  Nature  of  the 
problem;  relevant  history  and  status  of 
existing  work;  level  of  planning, 
including  existence  of  supporting 
documents;  strength  of  proposed 
scientific  and  management  team;  past 
performance  record  of  proposers. 

(5)  Linkages  (10%):  Connections  to 
existing  or  planned  national  and 
international  programs;  partnerships 
with  other  agency  or  NOAA 
participants,  where  appropriate. 

(6)  Costs  (10%):  Adequacy  of 
proposed  resources;  appropriate  share  of 
total  available  resources;  prospects  for 
joint  funding;  identification  of  long-term 
commitments.  (Matching  funding  is 
encouraged,  but  is  not  required.) 
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Selection  Procedures 

All  proposals  will  be  evaluated  and 
ranked  in  all  accordance  with  the 
assigned  weights  of  the  above 
evaluation  criteria  by  (!)  independent 
peer  mail  review,  and/or  (2) 
independent  peer  panel  review  of  both 
NOAA  and  non-NOAA  experts  in  the 
field  may  be  used  in  this  process.  Their 
recommendations  and  evaluations  are 
considered  by  the  program  Manager/ 
Officer  in  final  seloclions.  Those  ranked 
by  the  panel  and  rated  by  the  program 
Manager/Officer  as  not  recommended 
for  funding  are  not  given  further 
consideration  and  are  notified  of  non- 
selection.  For  the  proposals  rated  either 
Excellent,  Very  Good  or  Good,  the 
Program  managors  will:  (a)  ascertain 
which  proposals  meet  the  objectives,  fit 
the  criteria  posted,  and  do  not 
substantially  duplicate  other  projects 
that  are  currently  funded  by  NOAA  or 
are  approved  for  funding  by  other 
federal  agencies,  (b)  select  the  proposals 
to  be  funded,  (c)  determine  the  total 
duration  of  funding  for  each  proposal, 
and  (d)  determine  the  amount  of  funds 
available  for  each  proposal.  Awards  are 
not  necessarily  made  to  the  highest- 
scored  proposals. 

Unsatisfactory  performance  by  a 
recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

.  Proposal  Snbmission 

The  guidelines  for  proposal 
preparation  provided  below  are 
mandatory.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

(a)  Full  Proposals:  (1)  Applicants  are 
not  required  to  submit  more  than  an 
original  and  two  copies  of  applications. 
(2)  Proposals  must  be  limited  to  30 
pages  (numbered),  including  budget, 
investigators  vitae,  and  all  appendices, 
and  shruld  be  limiSed  to  funding 
requests  for  one  to  two  year  duration.  (3) 
Propo;.''  should  be  sent  to  the  NOAA 
Office  I  f  (' ;!ob.il  Programs  at  the  above 
Ftddio.iif>.  [4]  Facsiniiie  transmissions  and 
electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

(b)  Riiquired  Elements:  All  propo.vais 
.•should  include  the  following  elements: 

(1)  Signed  iitle  page:  The  title  page 
should  lie  iigned  by  the  Principal 
Invesligator  (PI)  and  tho  inslitutioi)..!     ■ 
representative  and  should  f:Iearly 
indicale  vvhii,h-p;oje<.f  an^a  is  being 
addressed.  The  PI  and  institutional 
representative  should  Imj  identified  by 
full  iM-imf\  title,  organization,  telephone 
number  and  address.  The  totdl  amount 
of  Federai  funds  bging  rcque.sted  should 
\ir  listud  for  each  budget  pf-riod. 


(2)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution(s) 
investigator(s),  total  proposed  cost  and 
budget  period. 

(3)  Statement  of  work:  The  pnjposed 
project  must  be  completely  described, 
including  identification  of  the  problem, 
scientific  objectives,  proposed 
methodology,  relevance  to  the  goal  of 
the  Climate  and  Global  Chaijge  Program, 
and  the  program  priorities  listed  above. 
Benefits  of  proposed  project  to  the 
general  public  and  the  scientific 
community  should  be  discussed. 
Results  from  related  projects  supported 
by  NOAA  and  other  agencies  should  be 
included.  The  statement  of  work, 
excluding  figures  and  otW  visual 
materials,  must  not  exceed  15  pages  of 
text.  Appended  information  may  not  b«' 
used  to  circumvent  the  page  length 
limit.  Investigators  wishing  to  submit 
group  proposals  that  may  exceed  the  15 
page  limit  should  discuss  this 
possibility  with  the  appropriate  Program 
Officer  prior  to  submission.  In  general, 
proposals  from  3  or  more  investigators 
may  include  a  statement  of  work 
containing  up  to  10  pages  of  overall 
project  description  plus  up  to  5  pages 
per  person  of  individual  project 
descriptions. 

(4)  Budget:  Applicants  must  submit  a 
detailed  budget  using  the  ^Standard 
Form  424a(4-92),  Budget  Information— 
Non-Construction  Programs.  The  form  is 
included  in  the  standard  NOAA 
apphc^ition  kit.  Unless  otherwise 
directed  by  the  appropriate  Program 
Manager,  April  1,  1995,  should  be  used 
as  the  target  start  date  for  proposals. 

(5)  Viiae:  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  othtir  relevant  p.ipers. 

(»-■)  Current  and  pending  «;u;.pf)rt:  For' 
each  investigator,  submit  a  J.st  that 
iniliides  project  title,  .suppcrtir.g agenc\ 
vv;ih  p.rant  numbt^r.  investigator  months, 
dollar  value  and  duration  Requested 
values  should  b(?  listed  for  pending 
r.uppnrt. 

(")  List  of  su!^g(>stod  rtvivvvijrs:  Thi' 
i.i.ver  letter  may  include  a  list  <.f 
)nilividu;dsqualifi(d  and  suggested  to 
review  the  proposal.  It  also  may  ini  ludc 
a  list  ol  individuals  thai  applicants 
would  prefer  to  not  re',  iew  the  propi,saI. 
Such  lists  may  Im  considered  at  the 
discnjtion  of  the  Program  t)tnc«r. 

((.)  Other  requirements: 

rrimary  applicant  Certification- Ail 
jiriinary  applicants  mu.st  submit  a 


completed  Form  IX>-511,  ••Certifi«;at*):) 
Regarding  Debarment.  Suspension  and 
Other  Responsibility  Matters:  Dnig-Fn-e 
Workplace  Requirements  and 
Lobbying".  Applicants  are  also  hereby 
notified  of  the  following: 

(1)  Nonprof:urement  D»4)armHnt  and 
Suspension— Prospective  pariitipants 
(as  defined  at  15  CFR  Part  26.  seilion 
105)  are  subject  to  15  CFR  Part  26, 
"Non procurement  Debarment  and 
Suspension,"  and  the  related  sec  titm  (tf 
thecenifiijition  form  prescrib<*d  ahrne 
applies; 

(2)  Drug  FnM?  Workplac  e — firanlct-s 
(as  defined  at  l.S  CTR  part  2«">.  ser  tii.n 
605)  are  subje<.i  to  15  CFR  Part  2(i. 
Subpart  F,  "C<jv»;rnmentwirie 
Requirements  for  Dnig-Free  Workplace 
'(Grants)'"  and  tho  related  section  ofthi- 
certification  form  prest:ril)od  above 
applies; 

(3)  Anti-Lobbying — Herscins  (as 
defined  at  15  CFR  Part  28,  section  lOS) 
are  subject  to  the  lobbying  provisioiis  i«l 
31  U.S.C  1352,  "Limitation  on  use  of 
appropriated  hinds  to  influence  certain 
Federal  contracting  and  financial 
transactions",  and  the  lobbying  sei  titm 
of  the  certification  form  prescril>ed 
above  applies  to  applications/bids  fm 
grants,  cooperative  agreements,  and 
contracts  for  more  than  .5100.000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  single  family  maximum 
mortgag<!  limit  for  affticled  programs, 
whichever  is  greater;  and 

(4)  Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  subject 
an  SF-LLL. '  DisiJosure  of  Lobbving 
Activities,"  as  required  under  1 5  CFR 
part  28.  appendix  B. 

Lower  Tier  Certifications — Rei'ipipn)*- 
must  require  applicants/bidders  for 
subgrants,  contracts  subcontracts,  or 
lower  tier  covered  transactions  at  am 
tier  under  the  award  to  submit,  if 
applicable,  a  <  ompleted  Fonn  CD-SI 2. 
"Oirtifications  Re;.^arding  D»^barn;e!ii, 
Suspuiisiun,  !n.'li(,ibili!y  and  \'(.luii!.!n 
Exclusion-Lower  Tier  Oivered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LI.L,  •Disclcsun'  (A 
Lobbying  A<  :ivities."  Form  CD-512  i:^ 
intended  for  the  use  of  recipients  and 
should  not  be  tra/ismitted  to  IJOC.  SF- 
LLL  submitted  by  any  tier  rocipii'nt  i.r 
subrecipient  should  be  submrMed  ft. 
DOC  in  acTordance  with  the 
instructions  cnnt.iined  in  the  awa.ii 
d-.-cunient. 

(:'i)  Recipients  aiid  subie:  ipjeritf,  ^ii 
vuhjrct  to  all  applicable  Federal  !a.\v 
and  Federal  an»<  D*  p.irt.ment  »jf 
Comm«>rce  policies,  regulaticns.  c-md 
prw.edur;;s  applicable  to  Fe<'eral 
financial  assistance  awartls. 


40344 


(6)  Preawaijd 
incur  any 
made,  they 
of  not  being 
Government 
verbal  assurance 
received 
applicant  on 
Commerce  to 

(7)  Applications 


cos  Is 
d(. 
r;ir 


theie 


are  not  subject 
12372 
Federal  Progi^ 

(8)  All  non 
applicants  ari  '■ 
review  proce;  s 
intended  to 
associated  w 
convicted  of, 
criminal  c 


Activities — If  applicants 
prior  to  an  award  being 
so  solely  at  their  own  risk 
mbursed  by  the 
Notwithstanding  any 
that  may  have  been 
is  no  obligation  to  the 
he  part  of  Department  of 
cover  pre-av/ard  costs, 
under  this  program 
to  Executive  Order 
Inter  jovernmental  Review  of 
ms." 

profit  and  for-profit 
subject  to  a  name  check 
Name  checks  are 
reveal  if  any  key  individuals 
the  applicant  have  been 
or  are  presently  facing 
such  as  fraud,  theft, 
other  matters  which 
efiect  on  the  applicant's 
honesty,  or  financial 


:hai  jes : 


1! 


I  tatement  on  an 
grounds  for  denial  or 
funds  and  grounds  for 
punishment  by  a  fine  or 

as  provided  in  18  U.S.C. 


Dfl 


c  e 


per]ury,  or 
significantly 
management 
integrity. 

(9)  A  false 
application 
termination 
possible 
imprisonmen  t 
1001. 

(10)  No  awird 
be  made  to  ai 
outstanding 
until  either: 

(i)  The 
full. 

(ii)  A  negotiated 
is  establishec 
is  received, 

(iii)  Other 
the  Departme  nt 

(11)  Buy 
or 

notified  that 
extent  feasibl  j 
made  equipn  ent 
funding  prov 
accordance 
set  forth  in 
Public  Law 
(b). 

(12)  The 
indirect  cots 
under  this 
indirect  cost 
approved  by 
prior  to  the 
the  award  or 
proposed  di 
the  applicati(|n 

(d)Ifan 
funding,  the 
has  no  obliga  i 
additional  fu  ure 
with  the  awa  d 
increase  funtji 
performance 
the  DepartmAit 


in  ci 


ap  ) 
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deli  iquent  account  is  paid  in 

repayment  schedule 
and  at  least  one  payment 
ot 

i  rrangements  satisfactory  to 
of  Commerce  are  made. 
Ainerican-Made  Equipment 
Products—  Applicants  are  hereby 

hey  are  encouraged  to  the 
,  to  purchase  American- 

or  products  with 
ded  under  this  program  in 
Congressional  intent  as 
resolution  contained  in 
-121.  Section  606  (a)and 


with  I 

the 

1)3- 


!  to  al 


p-i 


dollar  amount  of  the 
)roposed  in  an  application 
must  not  exceed  the 
ate  negotiated  and 
I  cognizant  Federal  agency 
oposed  effective  date  of 
LOO  percent  of  the  total 

cost  dollar  amount  in 

whichever  is  less, 
lication  is  selected  for 
)epartment  of  Commerce 
ion  to  provide  any 

funding  in  connection 

Renewal  of  an  award  to 
ing  or  extend  the  period  of 
s  at  the  total  discretion  of 

of  Commerce. 


(e)  In  accordance  with  Federal 
statutes  and  regulations,  no  person  on 
grounds  of  race,  color,  age,  sex,  national 
origin  or  disability  shall  be  excluded 
from  participation  in,  denied  benefits  of, 
or  be  subjected  to  discrimination  under 
any  program  or  activity  receiving 
financial  assistance  from  the  NOAA 
Climate  and  Global  Change  Program. 
The  NOAA  Climate  and  Global  Change 
Program  does  not  have  direct  TDD 
(telephone  Device  for  the  Deaf) 
capabilities,  but  can  be  reached  through 
the  State  of  Maryland  supplied  TDD 
contact  number,  800-735-2258, 
between  the  hours  of  8:00  am— 4:30  pm. 

Classification:  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866.  The 
standard  forms  have  been  approved  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  approval  number  0348- 
0043.  0348-0044,  and  0348-0046. 

Dated:  August  3. 1994. 
).  Michael  Hall, 

Director,  Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric  Administration. 
IFR  Doc.  94-19286  Filed  8-5-94;  8:45  am) 
BILUNG  CODE  3510-12-M 


[I.D.071494E] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  No.  933  (P317C). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Jeff  Goodyear,  Department  of 
Zoology,  University  of  British  Columbia, 
Vancouver,  B.C.,  Canada.  V8R  1S4,  and 
Ms.  Jan  Straley,  School  of  Fisheries  and 
Ocean  Sciences,  University  of  Alaska 
Fairbanks,  Fairbanks.  AK  99835.  have 
been  issued  a  permit  to  take  humpback 
whales  (Megaptera  novaeangliae)  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director.  Alaska  Region.  NMFS,  P.O. 
Box  21668,  Juneau.  AK  99802-1668 
(907/586-7221). 

SUPPLEMENTARY  INFORMATION:  On  May 
11.  1994.  notice  was  published  in  the 
Federal  Register  (59  FR  24406)  that  a 
request  for  a  scientific  research  permit 
to  tag  humpback  whales  (Megaptera 


novaeangliae)  had  been  submitted  by 
the  above-named  individuals.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.]  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  etseq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Dated:  August  1. 1994 
William  W.  Fox.  ]t.. 

Director,  Office  of  Protected  Resou  rces , 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-19252  Filed  8-5-94:  8:45  ami 
BILUNG  CODE  3510-22-f 


[I.D.071594D] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  No.  1  to  scientific 

research  permit  no.  843  (P771#68). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  No.  843  submitted  by 
the  Alaska  Fisheries  Science  Center, 
NMFS,  NOAA,  National  Marine 
Mammal  Laboratory,  7600  Sand  Point 
Way,  NE.,  Bldg.  4,  Seattle.  WA  98115, 
has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  ofProtected 
Resources,  NMFS.  1315  East-West 
Highway,  Suite  13130.  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Alaska  Region.  NMFS.  P.O 
Box  21668.  Juneau.  AK  99802-1668 
(907/586-7221). 

SUPPLEMENTARY  INFORMATION:  On  June 
13,  1994,  notice  was  published  in  the 
Federal  Register  (59  FR  30345)  that  a 
modification  of  permit  No.  843,  issued 
June  2,  1993  (58  FR  32520),  had  been 
requested  by  the  above-named 
organization.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  provisions 
of  §§  216.33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Permit  No.  843  has  been  modified  to 
authorize  the  permit  holder  to  capture 
and  radio  tag  up  to  50  harbor  seals  in 


order  to  determine  a  correction  factor  to 
be  applied  towards  the  number  of  seals 
at  sea  or  moving  between  haulout  sites, 
and  thus  missed  by  aerial  surveys. 

Dated:  August  2. 1994. 
William  W.  Fox,  Jr., 
Director,  Office  ofProtected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-19251  Filed  8-5-94;  8:45  am) 
BILLING  CODE  3510-22-F 


[I.D.  072594A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Modification  No.  2  to  scientific 
research  permit  No.  765  (P70E) 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  Scientific 
Research  Permit  No.  765  submitted  by 
Dr.  William  A.  Watkins.  Senior 
Research  Specialist,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
MA  02543  has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  ofProtected 
Resources,  NMFS,  1315  East- West 
Highway,  Suite  13130,  Silver  Spring, 
MD  20910  (301/712-3389);  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508/291-9200). 

SUPPLEMENTARY  INFORMATION:  On  July  5, 
1994.  notice  was  published  in  the 
Federal  Register  (59  FR  34417)  that  a 
modification  of  Permit  No.  765,  issued 
February  25,  1994  (57  FR  7735)  and  as 
modified  on  December  3, 1992  and 
amended  on  March  17, 1994,  had  been 
requested  by  the  above-named 
individual.  The  requested  modification 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  .-amended  (16  U.S.C.  1361  et 
seq.),  tlirt  provisions  of  §§  216.33(d)  and 
(e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (5C  CFR  part  216),  the 
Endangered  Species  .Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  §222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

The  Permit  authorized  tagging,  sound 
play  back  and  incidental  harassment  on 
sperm  whales  in  international  waters  in 
the  Caribhean.  The  modification 
authorizes  fagging  activities  on  fin,  sei 
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and  sperm  whales  in  international 
wafers  off  Iceland. 

Issuance  of  this  modification,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  August  2,  1994. 
William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Sen-ice. 
IFR  Doc.  94-19287  Filed  8-5-94;  845  am) 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Dectsidn  To  Upgrade  the 
Wastewater  Treatment  System  at 
Marine  Corps  Base,  Camp  Lejeune,  NC 

Pursuant  to  Section  102(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  Council  of 
Environmental  QuaUty  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  aiuiounces  its  decision  to 
upgrade  the  wastewater  treatment 
system  at  Marine  Corps  Base  (MCB), 
Camp  Lejeune,  North  Carolina.  The 
upgrade  involves  the  elimination  of  six 
treated  effluent  discharges  (three  from 
the  most  nutrient  sensitive  waters  of  the 
upper  New  River,  two  of  which  are  in 
proximity  to  high  quality  shellfishing 
waters  of  the  lower  New  River,  and  one 
discharge  to  the  Atlantic  Intracoastal 
Waterway).  The  existing  wastewater 
treatment  plants  will  be  replaced  with 
an  advanced  wastewater  treatment 
facility  to  be  constructed  north  of 
Frenchs  Creek  that  will  have  a  design 
capacity  of  15  million  gallons  per  day 
(MGD)  and  be  capable  of  a  high  degree 
of  nutrient  removal.  The  new  advanced 
wastewater  treatment  pl.-nt  v/:ll  be  in 
operation  by  Decembrr  3 i.  Is 38  and 
will  process  all  MCB  Camp  Lejeune 
wastewater,  except  for  flows  from 
Onslow  Beach  which  will  be  processed 
at  a  new  rapid  infiltration  facility  to  be 
constructed  at  that  location. 

Upgrade  of  the  wastewater  treatment 
facilities  will  be  divided  into  three 
phases.  The  first  pliase  will  require 
construction  of  approximately  35  miles 
of  new  wastewater  transmission 
pipeline,  and  will  consolidate  Hows 
from  six  treatment  plants  to  an  outfall 
located  in  the  New  River  near  the 
existing  Hadnot  Point  treatment  plant. 
The  ntnv  pipeline  will  be  constructed 


mostly  along  existing  right-of-way  and 
will  require  construction  of  seven  new 
pump  stations.  During  Phase  I,  the 
Hadnot  Point  Plant  will  be  upgraded  to 
include  additional  chlorination  faciliti.  s 
to  accommodate  the  increased  flows. 
Shutdowm  of  the  Courthouse  Bay  and 
Rifie  Range  treatment  plants  will  be 
incorporated  into  Phase  I  of  the  Project 
as  well  as  construction  of  rapid 
infiltration  facilities  at  Onslow  Beach 
Phases  11  and  III  will  involve 
construction  of  a  new  advanced 
wastewater  treatment  plant  north  of 
Frenchs  Creek,  a  new  outfall  diffuser 
pipe  located  approximately  13  miles 
upstream  from  the  mouth  of  the  New 
River,  and  shutdown  of  existing 
treatment  plants  at  Camp  Geiger,  Camp 
Johnson,  Tarawa  Terrace,  and  Hadnot 
Point. 

The  North  Carolina  Division  of 
Environmental  Management  determined 
that  the  New  River  is  no  longer  able  to 
absorb  all  of  the  nutrients  being 
discharged  to  it.  Thus,  the  State  has 
established  a  goal  to  upgrade  water 
quality  in  the  region  and  is 
implementing  a  policy  that  will  reduce 
the  number  of  point  source  discharges 
and  substantially  Hmit  the  nutrient 
loading  of  effluent  streams  entering  the 
New  River.  As  a  result  of  this  poficy 
initiative,  the  Marine  Corps  entered  info 
a  Special  Order  by  Consent  with  the 
State  agreeing  to  reduce  the  number  of 
its  outfalls  and  improve  the  quality  of 
its  treated  waste  discharges. 

A  Wastewater  Treatment  Master  Plan 
was  prepared  to  identify  alternatives  for 
reducing  the  number  of  outfalls  and 
improving  treated  outfall  water  quality. 
The  analysis  gathered  information  on 
existing  treatment  plants,  base 
operations,  future  development, 
available  treatment  and  disposal 
options,  and  environmental  concerns. 
From  this  effort  eight  options  were 
closely  examined  for  the  development 
of  alternatives  at  each  plant.  From  the 
evaluation  of  the  eight  options  came  the 
development  of  five  scenarios  that  were 
evaluated  over  a  twenty  year  life  cycle. 
They  were  evaluated  based  on  costs, 
land  use  impacts  that  could  affect  the 
MCB  Camp  Lejeune  military  mission, 
and  environmental  concerns.  This 
analysis  lead  to  the  development  of 
three  build  alternatives  and  the  "No 
Action"  alternative,  which  were 
addressed  in  the  Draft  Environmental 
Impact  Statement  (DEIS).  These 
alternatives  were  (1)  a  new  15  MGD 
advanced  treatment  plant  with  a  river 
discharge  to  accommodate  all  flows,  (2) 
a  new  1 5  MGD  secondary  Irettment 
plant  with  an  ocean  outfall  to 
accommodate  all  flows  and  (3)  a 
combination  of  land  application  for  the 
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plants  currently  lischarging  to  the 
(Rifle  Range  and 
bnts)  and  the 
(ntracoasiai  Wati  irway  (Onslow  Beach 
Pknt).  and  coast  ruction  of  a  new  13.7 
MGD  advanced  i  rastewater  treatment 
plant  writh  nver  i  iscfaarge  for  the 
remaining  flows. 

Based  on  socic  -economic, 
environmental  m  id  operational  impacts 
of  the  three  *vast  swater  treatment 
system  upgrade  i  Itematives,  the  DEIS 
concludes!  that  t  le  alternative  which 
combined  river  <  ischarge  and  land 
application  was  the  least  desirable 
option  from  an  environmental  and 
operations  persppctive.  This  option 
would  eliminatejlarge  tracts  of  critical 
training  area  on  the  Base  (750  acres  ±) 
itential  adverse 
gered  species, 
ites  contaminated  with 
Is.  The  advanced 
wastewater  trealinent  of  all  effluent  with 
river  dischange  and  the  ocean  outfall 
options  were  determined  to  have 
comparable  envi  nmniental  impacts. 
With  regard  to  nutrient  loads  to  the  New 
River  system,  th#  ocean  outfall 
alternative  wouiti  contribute  the 
smallest  amount!  However,  the  potential 
pennitting  diffic  ilties  for  an  ocean 
outfall;  the  strict  schedule  of 
compliance  outl  ned  in  the  Special 
Order  by  Conser  t  between  MCB  Camp 
Leieune  and  the  State  of  North  Carolina^ 
U.S.  Environmei  ital  Protection  Agency 
Region  TV's  gens  ral  policy  to  discourage 
new  ocean  out&  is  (as  stated  in  their 
scoping  responsi ;);  and  the  lack  of  any 
North  Carolina  I  ivision  of 
Envtroomental )  ianageuKnt  policy 
regarding  ocean  mtlalls  resulted  in  the 
advanced  wastei  rater  treatment  with 
river  dischai^  litematiwe  being 
identified  as  the  preferred  option  in  the 
DEIS. 

Several  comm  "ntprs  on  the  DEIS 
suggested  the  M  irif.e  Corps  did  not 
fully  study  land  application  of 
wastawater  flow  i.  mcluding  off-base 
land  application  options.  In  rpsponse  tT 
these  comments  a  Land  Application 
Feasibility  Stud  ■  was  undertaken  to 
examine  the  pot  mtiaJ  for  large-scale 
land  applicatior  of  wastewater  ilows 
The  study  coact  ided  that  land   , 
application  is  n<  t  an  economically 
feasible  altemat  ve  f or  disposal  of  all 
MCB  Camp  Leje  ine  wastewater.  An 
individual  land  ipplication  treatment 
facility  was  also  studied  for  disposal  of 
wastewater  fron  the  Rifle  Range  plant 
and  was  also  de  ermined  not  to  be  cost 
effective.  However,  the  study  did 
recommend  thai  treated  efiluent  from 
Onslow  Beach  fa  e  disposed  of  via  rapid 
infiltration  rath)  r  than  being  pumped  to 
trie  new  plant  k  r  treatment  and 


discharge  to  the  New  River.  As  a  result, 
the  preferred  alternative  was  modified, 
and  as  identified  in  the  Final 
Environmental  Impact  Statement  (FEIS). 
is  a  combination  of  a  new  advanced 
wastewater  treatment  facility  located  in 
the  Frenchs  Creek  area  of  MCB  Camp 
Lejeune  with  diffused  discharge  into  the 
New  River,  and  a  new  rapid  infiltration 
facility  at  Onslow  Beach.  Under  this 
alternative,  a  significant  length  of 
pipeline  from  Onslow  Beach  to  the 
Frenchs  Creek  site  will  not  be  needed, 
and  impacts  to  terrestrial  vegetation, 
wildlife,  wetlands  and  the  Intracoastal 
Waterway  will  be  minimized  or 
eliminated. 

Construction  of  a  new  15  MGD 
advanced  wastewater  treatment  plant 
with  river  discharge  and  a  rapid 
infiltration  system  at  Onslow  Beach  will 
result  in  minor  socio-economic  and  land 
use  impacts.  About  35  miles  of  existing 
road  right-of-way  will  be  temporarily 
disturbed  for  placement  of  transmission 
lines,  and  approximately  25±  acres  will 
be  used  for  the  treatment  plant  site  in 
the  Frenchs  Creek  area.  Construction  of 
treatment  facilities  is  not  expected  to 
impact  population  growth,  but  the  local 
economy  will  benefit  from  the  $80± 
million  construction  project  through  job 
stimulation.  No  impact  to  regional 
transportation  systems  will  be  felt,  but 
traffic  on  MCB  Camp  Lejeune  will  likely 
experience  delays  dimng  pipeline 
construction.  Parks  and  recreation 
facilities  on  Base  will  not  be  impacted; 
however,  there  will  be  minor  disruption 
at  several  picnic  areas  on  MCB  Camp 
Lejeune  dunng  ptpeline  construction. 
Proper  site  layout,  engineering  design 
and  operation  will  minimize  odor 
impacts  to  MCB  Camp  Lejeune 
■recreational  beaches.  Existing  utilities 
are  adequate  to  support  the  proposed 
action. 

No  cultural  resources  will  be  affected 
at  the  new  plant  site.  Ten  archaeological 
sites  were  located  dunng  the  intensive 
sur^'ey  of  the  proposed  v»  astewater 
transmission  line.  Four  sites  required 
further  testir.-^  to  determine  their 
National  Register  eligibility  status.  One 
of  the  sites  was  determined  to  be 
eligible.  While  pipeline  construction 
impact  to  this  site  cannot  be  avoided, 
mitigation  through  data  recovery  will 
ensure  no  adverse  effects  occur  to  the 
site.  Additional  archeological  testing 
will  also  be  conducted  at  one  other  site 
which  the  North  Carolina  Department  of 
Cultural  Resources  believes  has  the 
potential  for  being  eligible.  The  Onslow 
Beach  rapid  infiltration  facility  site  is 
located  on  a  barrier  island  and  has  been 
frequently  disturfaed  by  training 
exercises  and  tracked  vehicular 
movement;  therefore,  the  probability  of 


this  site  containing  cultural  resources  is 
low.  Consultation  with  the  North 
Carolina  Department  oi  Cultural 
Resources  is  being  completed  tu  assure 
full  compliance  with  the  National 
Historic  Preservation  Act. 

Impact  to  topography,  soils,  geology, 
and  groundwater  will  be  minimal. 
Sedimentation  and  erosion  control 
plans  will  be  submitted  to  the  North 
Carolina  Division  of  Land  Resources, 
Land  Quality  Section  for  review  and 
approval.  Floodplains  will  be  crossed  at 
several  locations  by  transmission  lines, 
but  subsurface  placement  will  eliminate 
any  risks  of  increased  flooding.  Proper 
design  and  operation  of  the  rapid 
infiltration  system  at  Onslow  Beach  will, 
minimize  any  potential  impact  to 
groundwater  quality.  The  project  will 
not  encroach  on  any  sites  contaminated 
with  hazardous  materials. 

Water  quality  in  the  New  River  will 
be  minimally  impacted  by  constituents 
commonly  found  in  treated  domestic 
wastewater  effluent.  Tlie  Wasteload 
Allocation  Study  prepared  by  the  North 
Carolina  Division  of  Environmental 
Management  indicates  that  dilution  and 
dispersion  of  treated  domestic 
wastewater  effluent  will  be  rapid. 
Concentration  of  various  constituents 
anticipated  in  the  treated  wastewater 
effluent  will  pose  only  a  minor  impact 
on  ambient  conditions  at  the  point  of 
disqharge  and  decrease  quickly  from 
that  point.  A  maki-port  diffiiser  will  be 
used  to  achieve  maximum  initial 
dilution  and  other  engineering 
techniques  will  improve  plum.e  velocity 
and  mixing.  Details  of  the  diffuser 
design  will  be  coordinated  with  the 
North  Carolina  Division  of 
Environmental  Management  during  the 
National  Pollutant  Discharge 
Elimination  Systerii  {NPDES)  permitting 
process.  The  impact  of  a  fresh  'Aater 
discharge  to  the  saline  environment  of 
the  New  River  willbe  mmima!  and  will 
not  adversely  affect  the  movement  of  * 
aquatic  life  within  the  New  River 
estuary.  Water  quality  in  the  New  River 
will  be  beneficially  impacted  since  the 
discharged  treated  domestic  wastewater 
effluent  from  the  new  advanced 
wastewater  treatment  plant  will  be  of  a 
higher  quality  than  the  effluent  from 
existing  MCB  Camp  Lejeune  wastewater 
treatment  plants.  The  much  higher  level 
of  treatment  will  result  in  a  78  percent 
reduction  of  oxygen  consuming 
substances  as  compared  to  the  current 
situation.  Nitrogen  and  phosphorus  will 
be  reduced  by  87  percent  and  80 
percent,  respectively,  from  existing 
conditions.  Dechlorination  facilities 
being  constructed  in  Phase  n  will 
eliminate  chlorine  residuals  in  the 
effluent.  Monitoring  programs  for 


influent  and  effluent  will  be  established 
as  part  of  tlie  NPDES  permit.  Potential 
impacts  to  sediments  will  be  mitigated 
through  a  monitoring  program  to 
address  pre-  and  post-construction  level 
of  contaminants  aroimd  the  diffuser. 
Parameters  for  this  testing  (i.e.,  sample 
period,  sample  size,  and  toxicants 
monitored)  will  be  established  during 
the  NPDES  pennitting  process. 

The  potential  for  spills  will  be 
minimized  through  operation  of  modern 
state-of-the-art  monitoring  equipment 
which  allows  early  detection  of 
abnormal  conditions  at  remote  sites. 
Additionally,  a  state-of-the-art  advanced 
wastewater  treatment  facility  with  dual- 
path  treatment  systems,  as  required  by 
North  Carolina  regulations,  will  mitigate 
the  potential  for  spills  more  effectively 
than  the  existing  facilities. 

Steps  are  being  taken  by  MCB  Camp 
Lejeune  to  reduce  the  wastewater  flow 
requiring  treatment.  Construction  and 
renovation  projects  are  required  to 
include  water  conservation  devices. 
Studies  have  been  undertaken  to 
identify  opportunities  to  recycle  and 
reclaim  wastewater.  MCB  Camp  Lejeune 
has  also  recently  conducted  several 
Infiltration  and  Inflow  studies  of  the 
base  wastewater  collection  system. 
Improvements  to  the  wastewater 
collection  system  underway  and  those 
planned  in  the  near  term,  along  with 
water  conservation  methods,  will 
provide  MCB  Camp  Lejeune  the 
opportunity  to  eliminate  unnecessary 
flows  to  the  wastewater  system. 

This  action  will  have  no  impact  upon 
ambient  air  quality  or  noise  levels. 

A  small  amount  of  terrestrial  habitat 
will  be  displaced  by  transmission  line 
construction  and  vegetation  will  be 
removed  from  the  25  acres  needed  for 
treatment  plant  construction  and  the 
two  acres  required  for  the  rapid 
infiltration  system  at  Onslow  Beach. 
The  tract  at  Onslow  Beach  to  be  used  for 
the  rapid  infiltration  system  has  been 
cleared  for  some  time,  therefore  there 
will  be  minimal  impact  to  the  natural 
.  vegetation  community. 

No  permanent  displacement  o^ 
wetlands  will  occur  at  the  plant  site, 
rapid  infiltration  system  site,  or  wetland 
crossings  by  the  pipeline.  By  selecting 
pipeline  routes  ajong  existing  rights-of- 
way,  impacts  to  wetlands  have  been 
minimized.  Section  404  Nationwide 
Permit  Numbers  12  and  26  will  apply 
for  these  crossings.  Pipeline  crossings  of 
-the  New  River  near  Camp  Geiger, 
Northeast  X>eek,  Bearhead  Creek,  and 
Wallace  Creek  wrill  be  accomplished 
using  directional  drilling  techniques 
that  will  pass  under  these  waterbedies 
and  not  dtisturb  aquatic  habitats  or 
wetlands. 
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No  federally  protected  threatened  or 
endangered  species  will  be  affected. 
Limiting  construction  of  the  underwater 
component  of  the  project  to  certain 
months  (1  September  through  1  April) 
will  further  reduce  the  short-term 
impacts  to  primary  nursery  areas  and 
alligator  habitat. 

The  proposed  action  has  been 
evaluated  with  respect  to  environmental 
and  social  impacts,  as  well  as  access  to 
public  information  and  an  opportunity 
for  public  participation  in  the  NEPA 
process  as  mandated  by  Executive  Order 
12898,  "Federal  Actions  to  Address 
Environmental  Justices  in  Minority 
Populations  and  Low-Income 
Populations."  The  project  is  consistent 
with  the  goals  and  provisions  of  that 
Elxecutive  Order. 

A  Coastal  Consistency  Determination 
was  prepared  for  this  project  and  it 
concluded  that  the  proposed  action  is 
being  carried  out  in  a  manner 
consistent,  to  the  maximum  extent 
practicable,  with  the  enforceable 
pohcies  of  the  North  Carolina  Coastal 
Management  Plan.  The  North  Carolina' 
Division  of  Coastal  Management 
concurs  with  this  determination. 
Coordination  will  continue  with  the 
North  Carolina  Division  of  Coastal 
Management  for  pipeline  crossings  of 
wetlands. 

Preparation  of  the  Environmental 
Impact  Statement  began  with  a  public 
scoping  process  to  identify  issues  that 
should  be  addressed  in  the  document. 
Involvement  in  scoping  was  offered 
through  a  combination  of  documented 
public  announcements  and  a  meeting 
with  State  of  North  Carolina  agencies. 
Public  armouncements  were  handled 
through  scoping  letters  sent  to  Federal. 
State,  and  local  governmental  agencies, 
citizen  groups  and  associations  and  the 
general  public.  Also,  a  Notice  of  Intent 
to  prepare  an  Environmental  Impact 
Statement  was  published  in  local 
newspapers  and  the  Federal  Register. 
Scoping  took  place  between  December 
1991  and  January  1992. 

The  Notice  of  Availability  Of  the  DEIS 
appeared  in  the  Federal  Register  on 
June  18,  1993.  The  DEIS  was  distributed 
to  agencies  and  officials  of  Federal, 
State  and  local  governmental  agencies, 
citizens  groups  and  associations,  public 
libraries,  and  to  other  interested  parties. 
The  public  review  period  for  the  DEIS 
was  from  June  13. 1993  through  August 
2. 1993.  During  this  period  a  pubhc 
hearing  was  held  on  July  13,  1993  at 
Jacksonville  Senior  High  School, 
Jacksonville,  North  Carolina.  The  FEIS 
was  distributed  to  agencies  and  officials 
of  Federal,  State  and  local  governmental 
agencies,  citizens  groups  and 


associations,  public  libraries,  and  to 
other  interested  parties  on  June  3, 1994. 

The  Department  of  the  Navy  beheves 
that  there  are  no  outstanding  issues  to 
be  resolved  with  respect  to  this  project. 
Questions  regarding  the  Environmental 
Impact  Statement  prepared  for  this 
action  may  be  directed  to  Mr.  Robert 
Warren,  Environmental  Management 
Department,  MCB  Camp  Lejeune,  KC 
28542,  telephone  (910)  451-5003. 

August  2,  1994. 

Elsie  L.  Munseil, 

Deputy  Assistant  Secretory  of  the  S:a\.y 
lEnvironmental  and  Safety). 

IFR  Doc.  94-19192  Filed  8-S-94;  8;45  ami 
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Notice  of  Availability  of  Invention  for 
Licensing 

AGENCY:  Department  of  the  Nav7,  DOD. 
SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Requests  for  copies  of  the  patent 
applications  cited  should  be  directed  to 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia, 
22217-5660,  and  must  include  the 
application  serial  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCC). 
800  North  Quincy  Street,  Arlington, 
Virginia,  22217-5660.  telephone  (703) 
696-4001. 

Patent  apphcation  08/136,586: 
SURFACE-LAMINATED 
»PIEZOELECTRIC-nLM  SOUND 
TRANSDUCER;  filed  October  18, 1993; 
and 

Patent  application  (Navy  Case  number 
75,574):  LOXA.NES  WITH  STRONG 
HYDROGEN  BOND  DONATING 
FUNCTION  A  UTIES;  filed  May  27. 
1994. 

Dated:  July  26,  1994. 

Lewis  T.  Booker.  Jr., 

LCDR.  JACC,  VSN.  Federal  Register  Uaison 
Officer. 

(PR  Doc.  94-19187  Filed  8-5-94:  8  45  am| 

BILUNG  CODE  381fr-AE-M 


Notice  of  Availability  of  Invention  for 
licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
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for  licensing  b 
Navy. 

Requests  for 
applications  ci 
^e  Office  of 
OOCC).  Ballsto 
Quincv  Street, 
22217-5660, 
application 


the  Department  of  the 

[;opies  of  the  patent 
ed  should  be  directed  to 
val  Research  (ONR 
Tower  One,  800  North 
Arlington,  Virginia, 
a  id  must  include  the 
ial  number. 


Ni 


sei  la 


FOR  FURTHER 
Mr.  R.J.  Erick 
Office  of  Nava 
800  North  Qui 
Virginia.  2221 
696-4001. 


I^  FORMATION  CONTACT: 
sin.  Staff  Patent  Attornev. 
Research  (ONR  OOCC),' 
icy  Street.  Arlington. 
-5660,  telephone  (703) 


h  ;at 


Patent  appl 
SILOX.ANES  \VITH 
HYDROGEN  B  DND 

FUNCTIO.\'A14TIES 
1994. 


1994. 
Jr.. 
Federal  Registsr  Liaison 


SV, 


Dated:  July  26 
Letiris  T.  Booke 

LCDR.JACC.i 

Officer. 

[FR  Doc.  94-191^8  Filed  8-5-94;  8:45  ami 

BILUNO  CJO?  3S14-AE-M 


Intent  To 
Patent  Licens^ 
Equipment,  Inb- 


Grarjt  Partially  Exclusive 
First  Choice  Armor  A 


SUMMARY: 
hereby  gives 
to  First  Choic 
Inc.,  a  revocal 
partially  exci 
States  to  prac 
owned  invent 
Patent  No.  5.0 
Mission  BiUi 
issued  Octobe 


Anyont'  wi 
of  this  licen 
of  this  not  icf 
along  witn  su 
Written  o 
the  Office  of 
OOCC).  Bails 
Quincv  Street 
22217-5660 


FOR  FURTHER 
R.f.  Erickson 
Office  of  Navj  I 
600  North  Qu 
Virginia  2221 
696-1001. 


2( 
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ion  08/250.768: 

STRONG 
'n  DONATING 

S;  filed  May  2 


AGENCY:  Depa;  tment  of  the  Navy,  DOD. 


The|Department  of  the  Navy 
of  its  intent  to  grant 
Arnior  &  Equipment, 
e,  nonassignable, 
ive  lic-ense  in  the  United 
e  the  Govemment- 
on  described  in  U.S. 
0,3 U.  entitled  "Muhi- 
ic  Resistant  Jacket" 
23, 1991. 


notice  I 


U  Si 


se  has  i 


0.: 


itr.g  to  object  to  the  grant 
60  days  from  the  date 
filr  written  objections 
porting  evidence,  if  any, 
actions  are  to  be  filed  with 
Naval  Research  (ONR 
Tower  One,  800  North 
Arlington.  Virginia 


tci 


liFORMATlON  CONTACT;  Mr. 
staff  Patent  Attorney, 

Research  (ONR  OOCC). 
ncy  Street.  Arlington, 
-5660,  telephone  (703) 


Ni  iiV. 


.  1994. 
,  Jr.. 

Federal  Register  Liaison 


Dated:  July 
Lewis  T.  Booke 

LCDR.  JAGC. 

Officer. 

[FR  Doc.  94-19l89  Filed  8-5-94;  8:45  am) 

BILLING  CODE  381  MIE-M 


DEPARTMENT  OF  ENERGY 


Financial  Assistance  Award:  Intent  To 
Award  Cooperative  Agreement  to 
University  of  New  Mexico  Board  of 
Regents  New  Mexico  Engmeering 
Research  Institute 

AGENCY:  Department  of  Energy. 
.Albuquerque  Operations  Office. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Albuquerque  Operations  Office, 
announces  that,  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criterion  set  forth  in  10  CFR 
600.7{b)(2)(i)(D)  to  the  New  Mexico 
Engineering  Research  Institute  (NMERI). 
an  institute  within  the  College  of 
Engineering  of  the  University  of  New 
Mexico  (UNM).  under  the  DOE  New 
Independent  States  Industrial  Partnering 
Program  (IPP).  NMERI  will  support  the 
activities  of  the  DOE  National 
Laboratories,  commercial  firms,  and 
universities  in  their  efforts  to  construct 
working  agreements  which  will  engage 
scientists  and  technologists  in  the  New 
Independent  States  (NIS)  of  the  former 
Soviet  Union  (FSU)  in  cooperative 
ventures  for  the  commercialization  of 
NIS  technologies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  L.  Connor,  U.  S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
Energy  and  Technologies  Division,  P.O. 
Box  5400,  Albuquerque.  NM  87185- 
5400,  Telephone:  (.=,05)  845-4345,  FAX 
(505)  845-5960 

SUPPLEMENTARY  INFCRMATION:  The 
objective  of  this  award  is  to  comply 
with  Section  575  of  the  Foreign 
Operations.  Export  Financing,  and 
Related  Prr^.-rms  Appropriation  Act  of 
1994,  which  contain^  provisions  to 
establish  a  DGL  progra:r.  with  the  NIS. 
The  Act  authorizes  the  Secretary  of 
Energy  to  enter  intc  partnerships 
involving  U.S.  industry,  universities, 
and  the  DOE  National  Laboratories  and 
key  NIS  institutes  to  promote  U.S. 
ccnipetitiveness  and  to  encourage 
enterprise  development  in  the  NIS. 

NMERI  will  provide  organizational, 
management,  administrative  and 
logistical  support  to  the  United  States 
Industry-  Coalition  (USIC),  a  for-profit 
corporation  established  for  the  purpose 
of  selecting  and  facifitating  industry 
cost-share  partnerships  with  DOE 
National  Laboratories  involving  public 
and  private  funding  for  product 
commercialization.  NMERI  will  also 
serve  as  a  catalyst  to  bring  together  a 
consortium  of  universities  to  support 


the  Section  575  program.  One  of  the 
principal  purposes  for  establishing  a 
consortium  of  universities  is  to  provide 
equal  opportunities  for  universities  from 
across  the  U.S.  to  participate  in  USIC 
programs  and  projects. 

NMERI  will  organize  and  coordinate 
the  activities  of  the  Universities 
Consortium  which  will  (1)  develop 
curricula  and  teach  courses  to  NLS 
institutes  related  to  program 
management  and  busiiiess,  and  (2)  team, 
with  U.S.  industries  to  estabUsh. 
maintain  and  operate  a  voice,  data,  and 
video  telecommunications  capability 
between  involved  entities  in  the  U.S. 
and  the  NIS. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  andtias 
determined  that  the  proposed  project  is 
meritorious  and  that  the  probability  of 
achieving.the  anticipated  objectives  is 
high.  The  applicant  has  exclusive 
domesticcapability  to  perform  the 
activity  successfully,  based  upon  unique 
technical  expertise.  The  qualifications 
and  capabihties  of  the  key  personnel  are 
exceptional,  including  expertise  and 
experience  in  collaborative  research 
with  Russian  scientists.  Russian  studies, 
management,  engineering,  international 
business,  computer  science,  and 
document  preparation. 

In  late  1992  NMERI  developed  and 
began  executing  a  plan  for  establishing 
the  Center  for  the  Exchange  of 
technology  between  Russia  and  the  \i.S. 
(CEDRUS).  The  CEDRUS  plan  included 
(a)  development  of  LS. /Russia 
telecommunication  links;  (b) 
establishment  of  technology  transfer 
partnerships  between  U.S.  companies, 
U.S.  universities,  and  Russian  research 
institutions;  and  (c)  devekipment  and 
delivery  of  telecommunications-based 
management  and  business  pxaitices 
training  for  Russian  participan's.  During 
early  1993  several  meetings  w   ^:  held 
with  representatives  of  U.S.  ii.-'.ustry, 
DOE  National  Laboratcries,  DOD 
laboratories  and  U.S.  universities 
interested  in  Russia  technology  transfer 
In  June,  1993.  NMERI  and  the  National    . 
Technological  University  conducted  a 
technologj'  transfer  teleconference  test 
which  included  25  U.S.  companies,  the 
Central  Design  Bureau  in  St.  Petersburg 
and  the  Kurchatov  Institute  in  Moscow. 
This  experience,  along  with  NMERI's 
extensive  R&D  work  with  the  Russians 
on  the  TOPAZ  space  reactor  in 
Albuquerque,  provides  the  foundation 
for  the  only  existing  program  that  could 
feed  directly  into,  act  as  the  model  for. 
and  support  all  aspects  of  USIC 
organization  and  operations.  In 
addition,  through  the  TOPAZ  program 
NMERI  is  providing  special  assistance 
to  the  Russian  institutes  by  arranging  for 
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support  services  for  Russian  nationals 
residing  in  the  U.S.  The  President  of 
UNM,  Dr.  Richard  Peck,  has  received 
letters  of  support  and  intent  lo 
participate  in  tlie  IPP  program  from- six 
FSU  scientific  institutes  and 
associations. 

NMERI  has  already  accomplished 
much  toward  forming  the  Universitirs 
Consort  iuniand  the  industry  coalition. 
NMERI  has  experience  managing  largo 
complex  contracts  for  ths  federal 
governraont,  foreign  governments,  and 
ihe  public-private  sector,  with 
managemrnt  and  administrative  systems 
in  place.  NMERI  is  currently  under 
corUract  to  develop  and  implement  a 
high  computing  center  with  a  broad- 
band communications  network 
connecting  Maui,  Hawaii,  with 
Albuquerque,  New  Mexico,  and  other 
U-S-  locations. 

DOE  funding  for  the  proposed  activity 
is  estimated  to  be  $3  million,  with  no 
cost  sharing  required.  A  12-month 
project  period  is  anticipated. 

Issued  in  Albuquerque,  New  Mexico  |uly 
27, 1994. 

Richard  A.  Marqiwz, 

Assistant  Manager  for  Management  and 
Administration.  - 

IFR  Doc  94-19298  Filed  8-S-94;  8:45  ami 
BILLMO  CODE  AISO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-155-002ret  al.) 

Catex  Vitol  Electric  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  1,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commfssion: 

1.  Calrx  Vitol  Electric  lac. 

IDockel  No.  ER94-1 55-002) 

Take  notice  that  on  July  25, 1994. 
Catex  Vitol  Electric  Inc.  filed  certain 
information  as  required  by  the 
Commission's  January  14, 1994,  letter 
order  in  Docket  No.  ER94-155-000. 
Copies  of  Catex  Vitol  Electric  Inc.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2.  Florida  Power  &  tight  Company 

IDocket  No.  ER94-573-0001 

Take  notice  that  Florida  Power  & 
Light  Company,  on  July  26, 1994, 
tendered  for  filing  the  following 
agreements: 

•  Amendment  Number  Five  to  "St. 
Lucie  Unit  No.  2  Participation 
Agreement,"  dated  as  of  June  6. 1980, 


between  FPL  and  the  Oriando  Utilities 

Commission 

.    •  Amendment  Number  Four  to  ".St. 

Lucie  Unit  No.  2  Participation 

Agreement,"  dated  as  of  February  2, 

1982,  between  FPL  and  the  Florida 

Municipal  Power  Agency 

Comment  date:  August  15, 1994.  in 
accordance  with  Standard  Taragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mshawk  Power  Corporation 

IDocket  No.  ER94-1 314-0001 

Take  notice  that  on  July  15, 1904, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  to  its 
May  31,  1994,  filing  in  the  above- 
referenced  docket. 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ERG4-1 340-000) 

Take  notice  that  on  July  15,  1994. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  to  its 
June  9, 1994,  filing  in  the  above- 
referenced  docket. 

Comment  date:  August  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Soothwestem  Public  Serrice 
Company 

IDocket  No.  ER94-1 391-0001 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
July  22.  1994,  tendered  for  fling  an 
amendment  to  its  original  fifing  in 
ER94-1 391-000. 

The  amendment  is  a  request  for 
waiver  of  the  Commission's  regulations 
so  that  service  may  begin  on  August  22. 

Comment  date:  August  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  lo  be  heard  or 
to  protest  said  filing  should  file  a 
rhotion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
fi25  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  end  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and  13  CFR 
385.214).  All  such  motions  or  protests' 
.should  be  filed  on  or  before  the     • 
comment  date.  Protests  will  be 
considered  by  the  Coir.missiun  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMZome  a  party 
must  file  a  motion  to  intervene.  Qipies 
of  this  filing  are  on  file  with  the 


Commission  and  are  avail.ible  for  public 

inspection. 

Linwood  A.  WaLson.  Jr.. 

Acting  So.cTttary. 

IFR  Doc.  94-19199  Filed  8-5-94;  8:4.'>  «n)| 

BItUMQ  C006  e717-01-P 

[Docket  No.  GP94-16-O00J 

State  of  Louisiana  Office  of 
Consenraliorj — Geopressured  Brine 
Gas  Weil  Cetermlnatfons  (FERC  Nos. 
JD94-04615,  et  al.);  Notice  of 
Preliminary  Finding 

August  2.  1994. 

The  Office  of  Conservation  for  ihe 
State  of  Louisiana  (Louisiana) 
delormined  that  the  natural  gas 
produced  from  five  wells  qualifies  as 
natural  gas  produced  from  geopressured 
brine  under  Section  107(c)(2)  of  the 
Natural  Gas  Poficy  Act  of  1978  (NGPA). 

For  the  reasons  discussed  below,  the 
Commission  issues  this  Notice  of 
Preliminary  Finding  that  the 
determinations  are  not  supported  by 
substantial  evidence. 

Background 

The  E)efinitien  of  "Natural  Gas 
Produced  from  Geopressured  Brine" 

Section  272.103(c)  of  the 
Commission's  regulations  defines 
"natural  gas  produced  from 
geopressured  brine"  as  natural  gas 
dissolved  before  initial  production  of 
the  natural  gas  in  subsurface  brine 
aquifers  with  at  least  10,000  parts  of 
dissolved  solids  per  miUion  parts  of 
water  (ppm)  and  with  an  initial 
reservoir  geopressure  gradient  in  excess 
of  0.465  per  square  inch  (psi)  for  each 
vertical  foot  of  depth.  This  definiUon 
was  adopted  to  implement  NGPA 
Section  107(c)(2),  which  provides  that 
"natural  gas  produced  from 
geopressured  brine"  is  "high-cost 
natural  gas." 

In  the  Interim  Rule  and  Final  Rule 
adopting  the  definition  of  "natural  gas 
produced  from  geop.'essured  brine,  '  the 
Commission  held  that  free  gas  (i.e.,  gas 
which  is  freed  from  solution  in  the 
brine)  cannot  qualify  as  production  froiii 
gr.oproisured  brine.'  The  Commission 
based  its  decision  on  the  language  of 
NGPA  Section  107(c)(2),  which  required 
that  the  gas  be  produced  from  the  brine, 
and  the  fact  that  gas  that  was  not 
dissolved  in  brine  could  be 
economically  produced  through  less  • 


■InlerimRulen  Denning  and  DmtiguIalingOrtiiin 
High-Cost  Natural  Gas,  FERC  StaU  and  Regs.. 
Regulations  Preamblei,  1977-1981,130.094:  Final 
Rule  Defining  and  Deregulating  Certain  High-Cost 
Gas.  FERC  Slats,  and  Regs..  ReguLiIions  Prfiambles, 
1977-1981.  t30,l4r. 
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expensive 
techniques. 
Commission 
broken  free 
production  (be 
withdrawn  ' 
would  not  qua 
the  Commissioji 
NGPA  Section 


con^ientional  production 
Ac  :ordingly,  the 
stited  that  if  the  gas  has 
the  brine  before  initial 
ore  any  fluids  are 
the  reservoir),  such  gas 
fy  under  the  definition 
adopted  to  implement 
|07(c)(2l. 


from 


fron 


Louisiana's  De  erminations 


Louisiana  n 
that  gas 
Delcambre  #1 
04615),  the 
No.  JD94-0620fe) 
Well  (FERC  No 
Fee  #18-Alt 
06207),  and  tht 
(FERC  No 
natural  gas 
brine  under 
The  wells  are 
operated  by 
(WRT). 


Staff's  Tolling 


2D 


Staffs  May 
Louisiana  note^ 
showed  that 
predominantly 
began  to  prod 
fluids.  Since 
that  gas  that 
brine  before 
from  the 

under  its  definition 
Louisiana  to  e: 
gas  qualifies  u4der 
definition  and 
information  to 
determination. 


ea::h 


u:e 
ttije 
h^ 
I  anyr 
reserv  oir 
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0  ified  the  Commission 
produc  ed  from  the  Edna 

1  (FERC  No.  JD94- 
Ex;<on  Fee  #13  Well  (FERC 
.  the  Exxon  Fee  #16-Alt 
JD94-06208),  the  Exxon 
1  (FERC  No.  JD94- 
Exxon  Fee  #24  Well 
P94-O6206)  qualifies  as 
pro  iuced  from  geopressured 
NC  FA  Section  107(c)(2).2 

currently  owned  and 
WRT  Energy  Corporation 


^tter 


,  1994  letter  to 
that  each  record 
well  produced 
free  gas  before  the  well 
significant  amoimts  of 
Commission  had  stated 
broken  free  from  the 
fluids  are  withdrawn 
could  not  qualify 
,  staff  requested 
ain  why  it  believes  the 
the  Commission's 
0  provide  additional 
support  each 


Response  to  Tc  lling  Letter 

Louisiana's  r  ssponse,  which  was 
received  on  July  5, 1994,  forwards  a 
June  22. 1994  1  Jtter  (plus  supporting 
data)  from  WR' '  that  responds  to  the 
tolling  letter.  L  juisiana  states  that 
WRT's  letter  at  dresses  the  deficiencies 


in  question. 

WRT's  June 
the  additional 


:2. 1994  letter  provides 
lata  requested  in  the 
tolling  letter  ai  d  explains  why  WRT 
believes  that  gi  s  from  the  subject  wells 


2  The  Cormnissio  i 
the  Edna  Oelcambr ! 
other  delermi 

'  Staff  requested: 
histories  and  com 
of  the  wells  that 
one  of  these  reserv 
maps,  isopach  ma 
the  initial  and 
limits  of  each  free 
gas/water  contacts 
history  records  ant 
for  the  5  wells:  anc 
detailing  the  solub 
waters. 


received  the  determination  for 
#1  well  on  April  7.  1994;  the 
natioks  were  received  on  May  3.  1994. 
(1)  shut-in  bottomhole  pressure 
ete  production  histories  for  all 
produced,  or  are  producing,  from 
irs:  (2)  subsurbce  structure 
i,  and  cross-sections,  detailing 
cuntnt-day  geographical  and  vertical 
as  reservoir,  and  the  location  of 

(3)  a  complete  set  of  the  well 
Louisiana  potential  test  reports 

(4)  a  published  reference 
lity  of  natural  gas  in  formation 


quahfies  under  Section  107(c)(2).'»  WRT 
asserts  that  geological  processes  in  the 
Gulf  of  Mexico  cause  continual 
compaction  of  source  rocks  and  that  this 
compaction  generally  results  in  the 
expulsion  of  salt  water  (or  brine)  which 
contains  minute  quantities  of 
hydrocarbons  dissolved  in  the  brine. 
The  brines  generally  migrate  vertically, 
which  results  in  lower  pressures,  and 
eventually  free  gas  is  evolved  from  the 
brine.  This  free  gas,  WRT  continues, 
remains  immobile  until  it  has  reached  a 
critical  gas  saturation,  at  which  point 
this  free  gas  begins  to  flow  along  with 
the  brine.  Thus,  WRT  concludes,  the 
natural  evolution  of  geopressured  brine 
involves  not  only  gas  in  solution  but 
also  free  gas  that  can  be  either  mobil  or 
immobile. 

WRT  contends  that  the  phrase 
"broken  free"  is  ambiguous  and  that  the 
Commission's  statement  in  the  Interim 
Rule  was  clearly  intended  to  disqualify 
gas  that  pre-existed  as  mobile  free 
accumulations  of  gas.  WRT  further 
contends  that  immobile  free  gas  is  an 
entirely  different  situation  since  it  is  not 
able  to  be  produced  through 
conventional  means  and  is  necessary  to 
recover  gas  from  a  geopressured  brine 
well.  WRT  concludes,  therefore,  that  the 
Commission's  statement  that  free  gas 
could  not  qualify  as  gas  produced  from 
geopressured  brine  was  not  intended  to 
include  naturally  occurring  free  gas 
within  the  reservoir  below  the  critical 
saturation  point  (i.e.,  the  Commission 
did  not  mean  to  exclude  immobile  free 
gas  that  cannot  be  produced  by 
conventional  means  from  the 
definition). 

Discussion 

The  Edna  Delcambre  #1  well  produces 
from  the  Planulina  8  Sand,  Reservoir  A, 
in  the  Tigre  Lagoon  Field,  which  was    - 
discovered  in  1947.  The  other  four  wells 
(Exxon  Fee  #13,  #16,  #18,  and  #24  wells) 
all  produce  from  the  14,600'  Sand,  in 
the  Lac  Blanc  Field,  which  was 
discovered  in  1957.'  The  records  also 
indicate  that  the  Edna  Delcambre  #1 
well  began  producing  from  the 
Planulina  8  Sand  in  1982;  and  the 
Exxon  Fee  #13.  #16,  #18,  and  #24  wells 
began  producing  from  the  14,600'  Sand 
between  1982  and  1989.  Thus,  the 
14,600'  Sand,  Reservoir  C,  and 


•The  Conunission  received  WRT's  response  on 
June  23. 1994.  However,  under  Section  275.202. 
staffs  letter  tolled  the  Commission's  45-day  review 
period  until  a  response  from  Louisiana  is  received. 
Since  Louisiana's  response  was  received  on  July  5, 
1994.  the  45-day  review  period  ends  August  19. 
1994. 

'The  Exxon  Fee  #13.  »16.  and  »18  wells  produce 
from  the  14.600'  Sand.  Reservoir  C,  while  the  »24 
well  produces  from  an  adjacent  fault  block — 
Reservoir  A. 


Planulina  8  Sand,  Reservoir  A,  had  been 
producing  free  gas  for  many  years  before 
WRT  took  over  the  operation  of  these 
wells.6 

After  it  acquired  the  wells.  WRT 
applied  secondary/enhanced  recovery 
techniques  and  equipment,  thereby 
extending  the  economic  limit  of  both 
the  wells  and  the  subject  reservoirs. 
Therefore,  due  to  the  expense  of  such 
techniques  and  equipment,  WRT 
interprets  the  Commission's  reference  to 
gas  that  has  "broken  free"  to  refer  to  free 
gas,  like  a  gas  cap  type  reservoir 
accumulation,  that  can  be  produced  by 
conventional  means  only — not  to 
"immobile"  free  gas  that  cannot  be 
produced  without  some  production 
enhancement  techniques. 

We  disagree  with  WRT's 
interpretation,  which  would  allow 
certain  free  gas  in  the  subject  reservoirs 
to  qualify  as  geopressured  brine  gas 
simply  because  the  geopressure  gradient 
in  the  reservoirs  exceeds  0.465  psi/foot 
and  the  concentration  of  total  dissolved 
solids  exceeds  10,000  ppm.  Our 
regulations  and  intent  are  clear.  The 
Commission  explicitly  stated  that  gas 
not  dissolved  in  brine  (i.e.,  free  gas) 
cannot  qualify  as  a  high-cost  gas  under 
NGPA  Section  107(c)(2).  Similarly, 
when  the  Commission  stated  that  any 
gas  that  has  "broken  free"  of  the  brine 
prior  to  the  onset  of  fluids  production 
does  not  qualify  as  natural  gas  produced 
from  geopressured  brine,  there  is 
nothing  to  indicate  that  the  mobility  of 
the  gas  that  had  broken  free  mattered. 

The  decision  to  exclude  free  gas 
reflects  the  Commission's  belief  that 
Congress  deregulated  gas  produced  from 
geopressured  brine  to  provide  an 
incentive  for  drilling  wells  into 
previously  unproduced  geopressured 
brine  aquifers  to  tap  gas  dissolved  in 
brine,  not  for  producing  gas  from 
partially  depleted  or  nearly  depleted  gas 
reservoirs.''  The  Commission  notes  that 
incentives  for  gas  production  from 
depleted  or  nearly  depleted  gas 
reservoirs  such  as  WRT's  were  provided 
by  the  statute  (under  the  Section  108 
enhanced  recovery  stripper  gas  well 
category)  and  by  the  Commission  under 
the  Section  107(c)(5)  production  . 
enhancement  gas  category,  pursuant  to 
the  authority  conferred  upon  the 
Commission  to  establish  an  incentive 


*  WRT  acquired  its  interest  in  the  Delcambre  #1 
well  in  1988  and  became  the  operator  of  the  Lac 
Blanc  Field  in  1993.  The  previous  operators 
qualiHed  the  subject  welts  under  Section  102  or 
103. 

'  NGPA  Section  121  provides  that  the. high-cost 
gas  described  in  Sections  107(c)(1)  to  (c)(4)  will  be 
deregulated  on  the  effective  date  of  the  incremental 
pricing  rule. 


rate  for  other  gas  produced  under  high 
costs  or  high  risks. 
„   Under  Section  275.202(a)  of  the 
r^igulations,  the  Commission  may  make 
a  prehminarj'  finding,  before  any 
determination  becomes  final,  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record.  The 
record  for  each  well  clearly  shows  that 
the  well:  (1)  was  not  completed  in  a 
previously  improduced  geopressured 
brine  aquifer;  (2)  produced  free  gas  from 
the  reservoir  before  the  onset  of 
significant  fliiids  production;  and  (3)  is 
still  producing  varying  quantities  of  free 
gas.  Therefore,  based  on  the  above 
discussion,  the  Commission  hereby 
makes  a  preliminary  finding  that 
Louisiana's  determinations  for  the 
subject  wells  are  not  supported  by 
sub.stantial  evidence  in  the  records  upon 
which  they  were  made.  Louisiana  or  the 
applicant  may,  within  30  days  from  the 
,  date  of  this  preliminary  finding,  submit 
written  comments  and  request  an 
informal  conference  with  the 
Commission,  pursuant  to  §  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  davs 
after  the  issuance  of  this  preliminary 
finding. 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Do<;.  94-19248  Filed  8-5-94;  8:45  ami 
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[Docket  No.  RP94-33&-000] 

Colorado  Interstate  Gas  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  2,  1994 

Take  notice  that  on  July  29,  1994, 
Colorado  Interstate  Gas  Company  (CIG) 
fendRr-id  for  filing  as  part  cf  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
First  Revised  Sheet  No.  230,  reflecting 
tari  ff  changes  necessary  to  give  CIG 
aderj.!.3te  time  to  file  supporting 
workr-r-^.'S  wjth  CIG's  quarterly  LAIJ 
Percer,*b(7e  change  filings. 

CIG  states  that  copies  of.this  filing 
have  bten  ser/ttd  on  CIG's  jiirisdittinnal 
rustniners  ard  public  bodies,  and  that  - 
the  ni-ng  is  avahlable  for  public 
inspeelion  nt  CIG's  offices  in  Colorado 
Springs,'  Colo;  ado. 

-\/jy  pufs'jn  desiring  to  be  board  or  to 
protftst  said- filing  should  file  a  motion' 
to  intervene  or  a  protest  with  thti 
Federal  Khergy  Repttlatory  Commi^sitin, 
825  North  Capitol  Street.  N.E., 
Wafihington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.211  of 
the  Commission's  Rules  of  Practice  .ond 
Procedure  (18  CFR  Sections  385.214  and 
385.211).  All  such  petitions  or  protests 


should  be  filed  on  or  before  August  9, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  writh  the  Commission  and  are 
available  for  public  inspeelion  in  the 
public  reference  room. 
LinMood  A.  Watson,  Jr., 
Acting  Secretary. 
\FR  Dor.  94-13200  Filed  8-5-04;  8  45  ami 

BILUNG  CODE  S717-01-M 


[Docket  No.  RP94-335-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

.August  2.  1994 

Take  notice  that  on  July  29,  1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  proposed 
changes,  to  be  effective  September  1, 
1994: 

First  Revised  Shi?et  No.  98 
Original  Sheet  No.  99 

Columbia  stales  that  the  instant 
.  limited  Section  4(e)  filing  represents 
Columbia's  second  filing  pursuant  to 
Section  39,  "Account  No.  191 
Reconciliation  Mechanism,"  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  Columbia  states  that  the 
filing  reflects  activity  affecting 
Columbia's  pre-November  1, 1993, 
Account  No.  191  balance,  which  was 
booked  between  December  31. 1993, 
end  July  31. 1994.^  and  results  in  a 
downward  adjustment  of  approximately 
$1.5  million  from  the  Account  No.  191 
balance  submitted  in  Docket  No.  RP94- 
158-000.  This  filing  also  satisfies  the 
reporting  requirement  contained  in 
Section  39  5  of  said  Section  39  thct 
Columbia  submit  a  report  rie'ailing  its 
Af  count  No.  191  balance,  rtflecfing 
adjijstrnents  through  the  ni:.e-raonth 
period  following  nlinr'nation  of  its  i-GA. 

Columbia,  states  that  copies  of  the 
filing  were  spn.'ed  upon  tJie  Com^iany's 
jurisdictional  customers  and  interested 
klair.  commissions. 

-Any  person  desiring  to  be  h?;3nl  or  Ji 
protest  said  filing  should  fiic  ,t  I'u.liim 
to  intervene  or  protest  with  the  Federal 
Energy  Regulaiory  Commission.  825 
North  Cnpllo]  Street,  NE,  Washington, 
D.C.  20426,  in  accordance  wiih  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedu.'e.  All  such 
motions  or  protests  should  be  filed  on 
or  br^fore  August  9. 1994.  Protests  will 


be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  U- 

taken,  but  will  not  ser\e  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  lo  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  Columbia's  filing  are  on  file  with  the 

Commission  and  are  available  foi  public 

inspection. 

Linwoud  A.  Watson.  Jr., 

Acting  Sticrftcry. 

IFR  Doc.  94-19201  Filed  8-05-94;  HAS  ii:n| 

eiLUNQ  CODE  CTir-OI-M 


[Docket  No.  TM94-6-2-000] 

East  Tennessee  Natural  Gas  Co., 
Notice  ot  Rate  Filing 

August  2,  1994 

Take  notice  that  on  July  29. 1994,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  tendered  for  filing  as  p.irt  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Second  Revised  Sheet 
No.  5,  with  a  proposed  effective  date  of 
.August  1. 1994. 

East  Teruiessee  states  that  the  purpos*^ 
of  this  filing  is  to  pass  through  take-or- 
pay  transition  costs  assessed  to  East 
Tennessee  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  pursuant  to 
Section  37  of  the  General  Terms  and 
Conditions  of  Second  Revised  Volume 
No.  1  of  East  Tennessee's  tariff. 
Tennessee  made  its  filing  assessing 
costs  effective  July  1. 1994.  against  East 
Tennessee  in  Docket  No.  RP94-261-Oon 
filed  on  May  31.  1994,  as  revised  in  a 
July  15,  1994,  compUance  filing  in 
Docket  No.  RP94-261-001.  The 
provisions  of  Section  37  of  East 
Tennessee's  tariff  require  East 
Te.nnessee  to  file  to  pass  through  the 
Termessee  c;harges  within  thirty  days  of 
billing  by  Ten.-.essee.  Tennessee  billed 
East  Tennessee  for  the  increase  on 
August  13. 1994. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdit  jlional  customers  and  affected 
state  regulatory  commissions. 

Any  person  dr-r  i.ri.ie;  to  be  hea.'d  ot  to 
nwke  sny  protest  witi*  reference  to  said 
filing  should  fi!o  a  petition  lointervene 
cr  protest  v.itli  fh-j  Federal  Energy 
Regul Jtory  Commission,  825  North 
Cipitol  Stjti'J.  N-E.,  U'ashi.n^Son,  D  C 
204.16.  in  jic-c.>rd.mce  with  Sections  2  J 1 
and  214  of  tht  Commission's  Riilcs  of 
Prjcfjce  and  Pio«.  dure.  18  CFR  :i35.Jn 
and  38.5.214.  All  such  petitions  or 
protests  shoiild  lie  filed  on  or  before 
August  9. 1994.  Protests -will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 


40352 


Any  person  wi 
must  file  a 
of  this  filing  ari! 
public  inspecti  )n 
Lin  wood  A.  Watfon. 
Acting  Secretary. 
[FR  Doc.  94-192«2 
BiLUNG  CODE  6717-  91-M 


;hing  to  become  a  party 
peti  ion  to  intervene.  Copies 
on  file  and  available  for 

Jr.. 
Filed  8-5-94;  8:45  am) 


[Docket  No.  RP9 1 -174-000] 


Great  Lakes 
Partnership; 
Transporter's 
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Transmission  Limited 
Nbtice  of  Semi-Annual 
ise  Report 


August  2.  1994 

Take  notice  in  July  29.  1994,  Great 
Lalces  Gas  Tran  smission  Limited 
Partnership  (Gi  eat  Lakes)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  i  ts  Semi-Annual 
Transporter's  I  se  Report. 

Great  Lakes  s  tates  that  the  purpose  of 
its  filing  is  to  c  )mply  with  Section  4.3 
of  Rate  Schedu  es  FT  and  IT  of  its  FERC 
Gas  Tariff,  Sec<  md  Revised  Volume  No. 
1.  Great  Lakes  :  urther  states  that  the 
above-describe  i  tariff  provisions  require 
Great  Lakes  to  ile,  each  January  31,  and 
July  31,  workpapers  setting  forth  the 
calculations  of  the  monthly 
Transporter's  I  se  percentages 
applicable  during  each  month  of  the 
immediately  preceding  six-month 
period. 

Great  Lakes  states  that  copies  of  the 
filing  were  served  on  each  of  its 
customers,  the  Public  Service 
Commissions  cf  the  States  of  Mirmesota, 
Wisconsin  and  Michigan,  and  on  all 
remaining  part  es  listed  on  the  service 
list  maintained  by  the  Commission's 
Secretary  in  tk  s  proceeding. 

Any  person  <  esiring  to  protest  said 
filing  should  fi  e  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Cap;  tol  Street,  N.E.. 
Washington,  D  C.  20426,  in  accordance 
with  Rule  211  ^  >f  the  Commission's 
Rules  of  Practi(  ;e  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  befc  re  August  9,  1994. 
considered  by  the 
determining  the 
appropriate  ac^on  to  be  taken,  but  will 
not  serve  to  ma  ke  protestants  parties  to 
Copies  of  this  filing  are 
Commission  and  are 
available  for  pi  blic  inspection  in  the 
Commission's  'Ublic  Reference  Room. 
Linwood  A.  Wat  ion.  Jr.. 
Acting  Secretary 
|FR  Doc.  94-192  13  Filed  8-5-94;  8:45  am) 
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Protests  will  h( 
Commission  in 


the  proceeding 
on  file  with  the 


[Docket  No.  CP94-685-000] 

Mississippi  River  Transportation  Corp. 
and  NorAm  Gas  Transmission  Co.; 
Notice  of  Application 

August  2,  1994. 

Take  notice  that  on  July  26,  1994. 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road. 
St.  Louis,  Missouri  63124,  and  NorAm 
Gas  Transmission  Company  (NGT),  P.O. 
Box  21734,  Shreveport,  Louisiana 
71151.  filed  in  Docket  No.  CP94-685- 
000.  an  abbreviated  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  authority  to  abandon  a 
certificated  natural  gas  exchange 
service,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  MRT  and  NGT,  the 
successor  in  interest  to  Arkansas 
Louisiana  Gas  Company,  request 
authority  to  abandon  a  natural  gas 
exchange  agreement  set  forth  in  MRT's 
Rate  Schedule  X-12  in  MRT's  FERC  Gas 
Tariff,  Original  Volume  No.  2,  and 
NGT's  Rate  Schedule  XE-42  in  NGT's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  2.  Applicants  state  that  the 
agreement  required  MRT  to  provide  up 
to  100  Mcf  of  gas  to  service  the  White 
Oak  Subdivision  near  Bossier  City. 
Louisiana.  In  exchange.  Applicants 
states  that  NGT  agreed  to  redeliver 
equivalent  volumes  to  MRT's  system  at 
a  point  near  Sherrill.  Arkansas. 
Applicants  state  that  on  June  2. 1993.  in 
Docket  No.  CP93-291-000.  MRT  was 
authorized  to  add  the  White  Oak 
Subdivision  deUvery  point  to  MRT's 
transportation  service  agreements  with 
Arkla,  a  Division  of  NorAm  Energy 
Corporation,  the  local  distribution 
company  which  services  the  White  Oak 
Subdivision.  Applicants  state  that  the 
exchange  agreement  is  no  longer  needed 
to  provide  service  to  the  subdivision. 

Applicants  state  that  no  facilities  will 
be  abandoned  as  a  result  of  the  instant 
proposal. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
23.  1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its<iesignee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment  " 
are  required  by  the  public  convenience ,,. 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  this  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

[FR  Doc.  94-19204  Filed  8-5-94;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  Nos.  RP9:}-1 72-007  and  RP94-238- 
002] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  2,  1994. 

Take  notice  that  on  July  29,  1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing.  The  proposed 
effective  date  of  the  revised  tariff  sheets 
is  July  1.  1994. 

Panhandle  states  that  this  filing  is 
made  in  compliance  with  the 
Commission's  June  30, 1994.  Order 
Accepting  And  Suspending  Tariff 
Sheets  Subject  to  Refund  and 
Conditions  which  required  certain 
changes  to  the  tariff  sheets  which 
Panhandle  filed  on  May  10.  1994. 

Panhandle  states  that  it  has  modified 
the  amount  of  its  proposed  direct  bill 
amounts  to  former  sales  customers  and 
has  modified  certain  portions  of  Section 
18.12  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  in  accordance 
with  the  Commission's  directives  in  the 
June  30.  1994,  Order. 
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Panhandle  states  that  copies  of  its 
filing  have  been  ser\'ed  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  protest  the 
said  filing  should  file  a  protect  with  the 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street,  N.W., 
Washington.  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve io  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
|FR  Doc.  94-19205  Filed  8-5-94:  8:45  amj 

BILUNG  CODE  6717-01-*! 


[Docket  No.  RP94-294-002] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  2,  1994. 

Take  notice  that  on  July  29.  1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing.  The  proposed 
effective  date  of  the  revised  tariff  sheets 
is  July  1.  1994. 

Panhandle  states  that  this  filing  is 
made  in  compliance  with  the 
Commission's  July  14.  1994.  Order 
Accepting  And  Suspending>Tariff 
Sheets  Subject  to  Refund  and 
Conditions.  And  Convening  Technical 
Conference  which  required  certain 
changes  to  the  tariff  sheets  which 
Panhandle  filed  on  June  16, 1994. 

Panh  "die  states  that  in  compliance 
with  lie  Commission's  July  14,  1994 
Order  it  ha.s  recomputed  the  firm 
surcharges  applicable  to  Stranded 
Transportation  Costs  and  has  refiled  its 
tariff  sheets  to  reflect  these 
computations.  In  addition.  Panhandle 
has  modified  certain  portions  of  Section 
18.13  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  as  required  by 
the  July  14. 1994.  Order. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
commissions. 


Any  person  desiring  to  protest  the 
said  filing  should  file  a  motion  protest 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington.  D.C.  20426,  in 
accordance  with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  9. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19206  Filed  8-5-94:  8:45  am] 
BILLING  CODE  e717-«1-M 


[Docket  No.  RP94-337-000] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  2. 1994. 

Take  notice  that  on  July  29.  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  wiih  an  effective  date  of 
September  1. 1994: 

Sixth  Revised  Sheet  No.  10 
Eighth  Revised  Sheet  No.  12 
Fourth  Revised  Sheet  No.  18 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  33.3  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Voliune  No.  1.  to 
recover  ninety  percent  (90%)  of  its  Gas 
Supply  Reahgrunent  costs  from  its  firm 
transportation  customers  and  ten 
percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  form  its  IT 
customers.  The  total  GSR  costs, 
including  applicable  interest,  proposed 
to  be  recovered  by  this  fihng  are 
$10,391,531. 

Texas  Gas  states  that  copies  of  the  . 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers,  those  appearing  on  the 
applicable  service  lists,  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Sees. 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 


filed  on  or  before  August  9.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19207  Filed  8-5-94;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP8»-34-0t2] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Report  of  Refunds 

August  2,  1994. 

Take  notice  that  on  July  20.  1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston)  tendered  for  filing 
a  refund  report.  Williston  Basin  states 
that  the  report  documents  refunds  of 
amounts  due  customers  under 
WilHston's  Docket  Nos.  RP89-34-000. 
RP89-257-O00,  and  RP9&-2-000  for  the 
locked-in  period  from  June  1, 1989. 
throughMay  31. 1992. 

Williston  states  that  it  is  filing  the 
refund  report  pursuant  the 
Commission's  Order  Affirming  in  Part 
and  Reversing  in  Part  Initial  Decision 
issued  May  3,  1994.  in  the  above 
referenced  dockets,  and  the 
Commission's  Notice  of  Extension  of 
Time  issued  May  24. 1994,  in  Docket 
Nos.  RP89-34-009,  RP89-257-O02,  and 
RP90-2-012. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Regulations.  All  such 
protests  should  be  filed  on  or  before 
August  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Actjng  Secretary. 

IFR  Doc.  94-19208  Filed  8-5-94;  8:45  ar.il 
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Office  of  Ha  rings  and  Appeals 

Issuance  of  Proposed  Decisions  and 
Orders  Durino  the  Week  of  April  18 
Through  Apr  1 22, 1994 
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KadaneCo^pt  tTatiort.  Wichita  Falls, 
Tt'xas,  Li  E-0103.  Reporting 
Requimn  ents 
Kadane^Coi  poration  filed  an 
Application  f  ir  Exception  from  the 
requirement  t  lat  it  file  Fci-m  EIA-23. 
the  "Annual '.  >ur\'ey  of  Donie.stic  Oil  and 

■  In  considering  the 
request,  the  L  0£  found  that  the  firm 
was  not  affecl  ed  by  the  reporting 
requirement  i  i  a  way  that  was 
significantly  different  from  other  similar 


reporting  firms.  Accordingly  on  April 
21.  1994,  the  DOE  issued  a  Proposed 
Decision  and  Order  determining  that  the 
exception  request  should  be  denied. 

L'llman  Oil,  Inc.,  Chagrin  Falls.  Ohio. 
LEE-00102.  Reporting 
Ri^quirements 
Ulman  Oil,  Inc  filed  an  Application 
for  Exceptum  from  the  Energy 
Information  Administration  (ElA) 
requirement  that  it  file  Form  EIA-782B. 
the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firmwas  not  suffering  a  gross 
inequity  or  serious  hardship.  On  April 
21,  1994,  the  DOE  issued  a  Proposed 
Decision  and  Order  which  tentatively 
determined  that  the  exception  request 
should  be  denied. 

jFR  Doc.  94-19295  Filed  8-5-94;  8:45  ami 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  April  18  Through 
April  22, 1994 

During  the  Week  of  April  18  through 
April  22, 1994  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  refund  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Interlocutory  Order 

Boeing  Pelrolsum  Services.  Inc. 
DynMcDermott  Petroleum 
Operations  Conwany.  4/20/94. 
LWZ-0026,  LVVZ-0027 
Boeing' Petroleum  Services,  Inc. 
(Boeing)  and  DynMcDermott  Petroleum 
Operations  Company  (DynMcDermott) 
filed  Motioiii)  to  Dismiss: in  a  proceeding 
initiated  by  complainant  Francis  M. 
O'Laughlin  (O'Laughiin)  under  the  DOE 
Contractor  Employee  Protection 
Program,  IC  C.F.R.  Part  708.  [Francis  M. 
O'Laughiin  vs.  Boeing  Petroleum 
Senices.lnc.l,  OHA  Case  No.  LWA- 
^005  In  the  Motion  filed  by  Boeing,  the 
firm  sought  the  dismi.ssal  of 
O'Laughiin 's  complaint  and  his  request 
for  a  hearing.  In  the  Motion  filed  by 
DynMcDermott,  the  firm  sought  the 
dismissal  of  DynMcDermott  as  a  party 
in  the! O'Laugiiiin  proceeding.  In 
considering  Boeing's  motion,  the  DOE 
rejected' Boeing's  contentions  that  (i) 
O'Laughlin's  complaint  was  untimely 
and  (ii)  foiled  to  state  an  actionable 
claim  under  Pait.708.  In  considering 
DynMaDermott'S'motion,'the  DOE 
determined'that  although 


DynMcDermott  is  the  management  and 
operating  contractor  successor  to 
Boeing,  DynMcDermott  is  not  a  proper 
party  to  the  proceeding.  This  is  because 
O'Laiighlin's  request  for  reinstatement  is 
not  a  remedy  properly  available  to 
O'Laughiin  uiuler  the  circumstances  of 
this  case,  even  assuming  his  claim  was 
meritorious.  Accordingly,  Boeing's 
Motion  to  Dismiss  was  denied  and 
DyiiMcDermott's  Motion  to  Dismiss  was 
granted. 

Motion  for  Reconsideration 

OXY  USA  INC.  4/21/94,  LRR-OOIG,. 
LRR-0017,  LRZ-0028,  LRZ-fl029 

The  DOE  issited  a  Decision  and  Order 
concerning  four  motions  filed  in  a 
pending  enforcement  proceeding 
involving  OXY  USA  Inc.  (OXY).  Case 
No.  LRO-0003.  In  that  proceeding,  the 
DOE  is  considering  OXY's  Statement  of 
Objections  to  a  Revised  Proposed 
Remedial  Order  issued  to  the  firm  by 
theDOE's  Economic  Regulatory 
Administration  (ERA). 

The  four  motions  consisted  of  the 
following:  (i)  Oxy's  Motion  for 
Reconsideration  of  OH  As  dismissal  of 
its  Motion  to  Recuse,  (ii)  Utilities, 
Transporters  and  Manufacturers'  Motion 
for  Reconsideration  of  OHA 's  dismissal 
of  a  prior  Motion  for  Reconsideration, 
(iii)  ERA'S  Motion  to  Compel  and  (iv) 
ER.\s  Motion  to  Strike.  The  DOE 
determined  that  all  four  motions  should 
be  denied. 

Refund  Applications 

MARATHON  PETROLEUM  COMPANY/ 
INDEPENDENT  OIL  8-  TIRE 
COMPANY.  4/21/94  RR250-9 
The  Office  of  Hearings  and  Appeals 
(OHA)  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsidera#on  filed  by  Independent 
Oil  &  Tire  Company  in  the  Marathon 
Petroleum  Company  special  r'^fcnd 
proceeding.  In  a  prior  determination  the 
OH.A  found  that  Independent  had  not 
shown  that  it  was  entitled  to  a  refund 
in  excess  of  its  maximum  vo'  i.:!Ptric 
refund,  and  in  connection  wii.h  us 
request  for  a  full  volumetric  refund,  that 
the  firm  had  not  made  a  reasonable 
demonstration  that  it  had  banks  of 
unrecouped  increased  product  costs. 
Accordingly,  the  firm  was  granted  a 
mid-range  presumptive  level  refund  of 
$13,748,  including  interest.  In  its 
Motion,  Independent  requested  that  the 
OHA  reconsider  its  denial  Of  the  above- 
volumetric  refund  request  and  its 
finding  that  the  firm  had  not  made  a 
reasonable  showing  Of  banks  of 
unrecoupediincreased  product  costs.  In 
considering  the  Motion.'the  OHA  found 
that  the  Motion  was  untimely  filed.  In 


this  regard,  the  OHA  pointed  out  that  (i) 
the  Motion  was  filed  more  than  one  year 
after  the  issuance  of  the  determination 
denying  the  above-volumetric  refund, 
and  (ii)  that  the  Marathon  refund 
proceeding  had  been  closed  for  nearly 
one  year.  The  OHA  stated  that  the 
reason  any  funds  remained  in  the 
Marathon  escrow  account  was  simply 
because  of  a  pending  court  appeal 
involving  a  Marathon  refund 
application  filed  by  another  firm. 
Therefore,  the  OHA  stated  that  it  would 
only  consider  reopening  the  Marathon 
proceeding  if  Independent 
demonstrated  that  an  egregious  error 
occurred.  After  reviewing  the 
information  submitted  with  the  Motion. 
the  OHA  found  that  no  such  error 
occurred.  The  OHA  determined,  with 
respect  to  the  issue  of  the  above- 
volumetric  overcharge,  that 
Independent  sought  to  reargue  the  legal 
determination  made  by  OHA  in  the 
earlier  decision  and  further,  that  new 
information  submitted  by  Independent 
could  have  been  submitted  earlier.  With 
respect  to  the  issue  of  whether 
Independent  had  banks  of  unrecouped 
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costs,  OHA  found  that  the  additional 
information  submitted  by  the  firm  did 
not  provide  adequate  corroboration. 
Accordingly,  the  Motion  was  denied. 
NATIONAL  HEUUM  CORP/ 

CAUFORNIA.  4/20/94  RQ3-5a8 
The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
application  filed  by  the  State  of 
California.  In  its  application,  California 
requested  $618,075  of  the  National 
Helium  Corp.  second-stage  refund 
monies  to  fund  five  projects  intended  to 
reduce  motor  vehicle  travel,  congestion 
and  fuel  consumption.  The  DOE 
affirmed  the  timely  restitutionary 
benefits  of  the  state's  plan  for  the  funds, 
and  identified  the  proposed  recipients 
of  those  benefits  (the  people  of    . 
CaUfomia)  as  injured  consumers  of 
refined  petroleum  products.  The 
California  plan  was  thus  found  to  satisfy 
the  criteria  for  a  second-stage  refund 
restitutionary  program.  Accordingly, 
California's  Application  for  Refund  was 
granted. 

TEXACO  INC/HARRYS  TEXACO.  4/ 
22/94  RF321-20972 


The  DOE  issued  a  Decision  and  Order 
partially  rescinding  an  Application  for 
Refund  filed  on  behalf  of  Harry's  Texaco 
in  the  Texaco  Inc.  special  refund 
proceeding.  The  DOE  found  that  the 
applicant  had  been  granted  a  refund  on 
the  basis  of  purchases  made  by  another 
retailer/reseller.  The  DOE  then  received 
from  Texaco  a  schedule  of  purchases  for 
Harry's  Texaco,  which  reflected 
purchases  that  were  less  than  those 
upon  which  the  initial  refund  had  been 
based.  Therefore,  the  DOE  issued  a 
supplemental  Decision  and  Order 
authorizing  a  lesser  refund  and 
requiring  Harry's  Texaco  to  repay  the 
difference. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


AMERON,  INC  

AMERON.  INC  RF272-42426 

ANTHONY  DESALVO  FT  AL  RD272-42426 

ATLANTIC  RICHFIELD  COMPANY/CARRERAiMPORTsF/it::::::: rp^^?^!?? 

CRYSTAL  SOAP  &  CHEMICAL  CO.  ET  AL  RF304-13431 

ENRON  CORP  /B&H  PROPANE.  INC.  CENTRAL  BUTANE  GAS  sERviCT:;:::::::;;::;::;:;;;::::::::::^^  rS^^^" 

TRl-CITY  GAS.  INC  ....  RF340-164 

GULF  OIL  CORP./A  &  H  FARM  ET  AL "' RF340-186 

GULF  OIL  CORP./A VALON  DAIRIES  ' RF30O-21046 

GULF  OIL  CORP/BENSON  FUEL  OIL  CO.'iNC ^^^"^"^ 

GULF  OIL  CORP./HUGHTONS  GULF  RF300-20609 

GULF  OIL  CORP/RAY  CITY  GULF  ET  AL  ' RF30O-21788 

KAVVNEER  COMPANY.  INC  RF30O-18665 

KAW.NEER  CO,MPANY,  LNC " RF272-16752 

SHELL  OIL  COMPANY/CANNON  STREET  SHELL o^^U'l.U^ 

STATE  OF  MARYLAND  DEPARTMENT  HEALTH  &.MENTALHYGiENE  ■::.:: RF?7t^7Q«. 

TEXACO  INC/COOMERS  TEXACO  SERVICE  ....  vlll^'^l  .1 

HARTSFIELD  TEXACO RF321-19138 

TEXACO  INC/FRANK'S  TEXACO " RF321-20971 

TEXACO  INC./HARNDENS  TEXACO  RF321-20974 

TEXACO  INC/KENS  TEXACO  ET  AL ZZ u^^o!~c?^^^ 

TEXACO  INC./OK  GARAGE  fTAl  dc,o 

TRI  STATE  HOMES,  INC.  ET  AL '..'.'Z. Kh321-19009 

RF272— 57057 


04/18/94 

04/20/94 
04/20/94 
04/20/94 
04/21/94 


04/22/94 
04/22/94 
04/21/94 
04/22/94 
04/19/94 
04/18/94 

04/18/94 
04/21/94 
04/19/94 

04/21/94 
04/21/94 
04/21/94 
04/18/94 
04/18/94 


The  following  submissions  were  dismissed: 


Dismissals 


Name 

ANDY'S  E2-G0  GULF  SERVICE  ... 

ATILES  TEXACO  SERVICE  

DEVCO  OIL  COMPANY  

EDDIE  BO'S  TEXACO ; 

GEISKOPFS  TEXACO 

GRIPE-CLIFTON  OIL  CO  

JERSEYMAID  MILK  PRODUCTS .. 

NORTH  JENSEN  TEXACO  " 

O'BANNIONS,  INC 

OEANNIONS,  INC 

O'BANNIONS,  INC ' 

O'BANNIONS,  INC 

O'BANNIONS.  INC 


Case  No. 


RF300-20799 

RF321-14663 

RF304-14802 

RF321-1022 

RF321 -19468 

RF321-8525 

RF321-17273 

RR321-148 

RF321-13883 

RF321-13888 

RF321-13885 

RF321-13886 

RF321 -13891 
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O'BANNIONS,  INC 
OBANNIOriS.  INC 
O'BANNIONS.  INC 
O'BANNIONS,  INC 
O'BANNiONS,  INC 
O'BANNIONS,  INC 
OAK  GROVE  TExikCO 
PILGRIM  FEED  W 
REBEL  ACRES 
SAXONS  TEXACC 
SWAN  TEXACO 
TURKEY  EXPRESS.  INC 
VASUT  TEXACO 
WAGNER  GAS  .. 
WYLIE'S  TEXACO 


STOP 


Va 


Copies  of  the 
decisions  and  o 
Public  Referenr.j 
Hearings  and  Af 
Forrestal  Build 
Avenue,  S.U 
Monday  througl 
hours  of  1:00  p. I 
federal  holidays 
in  Energy  Mana 
Guidelines,  a  co 
loose  leaf  reportfer 


Dated:  Augus!  I   1994. 
George  B.  Brezna^ 
Director,  Office  oj 
|FR  Doc.  94-19301 

BILUNG  COD€  frtSO-0  -P 


Issuance  of 
Week  of  June  1 


th? 
iti 


During  th 
June  17. 1994 
summarizpii  .% 
applicatior.s  Ur 
the  Office  of 
the  Departm  ?nt 
foUowinii  iui-n 
of  submiss;-  ,".s 
theOffio  ;^f  i-:^ 
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Name 


L  DIVISION  ... 
-N"  SHOP 


Case^No. 


RF32';-'3890 
RF32l-t3884 
RF321 -13889 
RF32 1-13882 
RF321 -13837 
RF32 1-1 3892 
RF321-2043' 
RF272-92829 
RF32! -19472 
RF32 1-19466 
RF32 1-1 9474 

•RF32i-i63t9 
RF32 1-1 7430 
RF34()-1'J1 
RF32'--826' 


11  text  of  these 
lers  are  available  in  the 
Room  of  the  Office  of 
peals.  Room  lE-234. 
g.  1000  Independence 
"shington,  D.C.  20585. 
Friday,  between  the 
1  and  5:00  p.m.,  except 
They  are  also  available 
sment:  Federal  Energy 
nmercially  published 

system. 


Hearings  and  Appeals. 
Filed  8-5-94;  8:45  am] 


Cetjislons  and  Orders: 
through  June  17, 1994 


VVfek 


of  June  13  through 
decisions  and  orders 
respect  to  appeals  and 
other  relief  filed  with 
Hei  jings  and  Appeals  of 
)f  Energy.  The 
iry  also  contains  a  list 
'  lat  were  dismissed  by 
jings  and  Appeals. 


Appeals 

Coiv/es,P(. .'//.' -7i;|>g  Company.  6/14/94. 
LFA-'rwi 
Cowles  Puhli;  tiing  Company  (Cowles) 
filed  an  Aii  ;>al  irom  a  determination 
issued  b}  '.hf^  Office  of  Communications 
of  the  Depd.-;me  it  of  Energy's  Richland 
Operation^  Offi(  e  (DOE/RL).  in  response 
to  a  request  fur  i  nformation  Filed  under 
the  Freedom  of  nformation  Act  (FOIA) 
Cowles  sought  i  jcords  containing  the 
names  of  tlip  su  ijects  of  a  radiation 
study  cond\ji;te<  under  a  contract 
between  the  IJn  versity  of  Washington 
and  the  Atomic  Bnergy  Commission 
(AEC).  a  predec  ssor  agency  to  the  DOE. 
in  considering  t  le  Appeal,  the  DOE 
found  that  the  I  niversity  of 
Washington,  wf  o  possessed  the  records 


sought  by  Cowles,  is  not  an  "agency"  as 
defined  in  the  FOIA  In  addition,  the 
DOE  found  that  the  records  in  question 
were  not  created  by  the  AEC.  were  not 
obtained  by  the  AEC  or  DOE,  and  are 
not  the  property  of  the  DOE  Therefore, 
these  records  were  found  not  to  be 
"agency  records"  subject  to  the  FOIA. 
Accordingly,  the  Appeal  was  denied. 

Marlene  Flor.  6/14/94.  LFA-0378 

Marlene  Flor  (Flor)  filed  an  Appeal 
from  a  determination  issued  to  her  on 
May  4. 1994  by  the  Chief  of  the  FOI  and 
Privacy  Branch,  Reference  and 
Information  Management  Division  who 
denied  a  request  for  information.  Flor 
had  filed  under  the  Freedom  of 
Information  Act  (FOIA).  The  request 
sought  information  concerning  "any 
documentation  that  may  exist  on  me 
elsewhere  in  the  Department  of  Energy 
of  a  security  or  persormel  security 
nature  not  already  furnished  to  me  since 
January  1. 1993."  The  FOI  and  Privacy 
Branch  stated  that  a  search  was  made  of 
the  files  in  the  Office  of  Civil  Rights  and 
that  no  documents  existed  responsive  to 
Flor's  request.  The  Appeal  challenged 
the  adequacy  of  the  search.  In 
considering  'he  Appeal,  the  DOE  found 
that  the  initial  searches  conducted  by 
the  Office  of  Civil  Rights  were 
inadequate.  Accordingly.  Flor's  Appeal 
was  oranted  and  the  matter  was 
remanded  to  the  Office  of  Civil  Rights 
to  identify  and  release  responsive 
documents  it  located  in  a  subsequent 
search. 

Refund  Applications 

Texaco  Inc/Bill  Bums  Oil  Co..  6/15/94, 
RF321-16330 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Bill  Bums  Oil  Co.  (Bums)  in  the 
Texaco  inc.  special  refund  proceeding. 
Bums  sought  a  refund  equal  to  its  full 
allocable  share  based  on  its  purchases  of 
Te.oco  motor  gasoline  and  middle 
distillates.  In  support  of  its  claim  of 


injury  abave.the  medium-rangt; 
presumption  level,  the  f inn  submitted 
information  showing  the  status  of  its 
cumulative  baoked  gasoline  and  middle 
distillate  costs  at  the  end  of  the 
respective  'banking"  regulation  periods 
and  a  competitive  disadvantage  analysis 
for  its  Texaco  purchases  of  each  grade 
of  motor  gasoline  and  for  middle 
distillates.  The  data  submitted  showed 
that  Burns  had  accumulated  sufficient 
banks  to  justify  a  full  volumeL-ic  refund, 
and  that  the  firm  may  have  been 
experienced  a  substantial  competitive 
disadvantage  as  a  result  of  its  purchases. 
The  total  refund  amount  granted  was 
$25,755  ($18,411  principal  and  S7.344 
interest). 

Texaco  Inc. /D.E  Xewntan  Oil  Co. .'Inc. 

Commercial  Labncunts  Corp.  D.E. 

Newman  Oil  Co..  Inc.,  b'lb/94, 

RF321-923Q.  ■EF321-20B63.  RF321- 

20666 
The  DOE  issued  a  Ducisioi'  ETid  Order 
concerning  two  Applications  fur  Refund 
filed  in  the  Texa;o  !nc  ype.-;-aI  .ufund 
proceeding  on  betidif  oi'  D.E.  Neuinan 
Oil  Co..  Inc.  (Neu-man  Oil)  Or.'; 
application  (RF3l;l-923aj  Aas  hied  by 
the  former  owner  of  the  corporauon, 
Mrs.  D.E.  Newman.  The  other 
application  (RF321-2r.fi6fl)  wa.,  filed  on 
behalf  of  the  Newman  Oil  Corporation 
by  its  current  vice  pre?ldHnt.  In 
September  1986.  Nlrs.  Newmin  and  her 
husband  sold  the  Neujuan  Oil  stock  to 
John  Beasley  Since  the  sellers  did  not 
specifically  retain  the-  right  to  any 
refund  in  the  sales  agreement,  the  EMDE 
found  that  the  right  to  the  refund  was 
transferred  to  John  Beasley.  the  current 
stockholder  of  the  ci  i.^poration. 
Accordingly,  the  DOF,  awarded  the 
refund  to  D.E.  Newman  OilCo..  Inc.  and 
denied  the  application  filed  by  Mrs. 
Newman.  The  DOE  also  approved  the 
Application  for  Refund  filed  by 
Commercial  Lubricants  Corp..  an 
affiliate  of  D.E.  Newman  Oil  Co..  Inc. 
The  purchase  volumes  of  Newman  Oil 
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and  Commercial  Lubricants  Corp.  were 
combined  to  calculate  one  allocable 
share  under  the  medium-range 
presumption  of  injury. 

Texas  Inc./State  of  Missouri.  6/15/94. 
RF321-14215 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Appfication  for  Refund 
filed  by  the  State  of  Missouri  in  the 
Texaco  refund  proceeding.  The  State  of 
Missouri  claimed  that  it  had  purchased 
26,817,969  gallons  of  Texaco  product 
during  the  refund  period,  but  did  not 
document  these  purchases.  Instead,  its 
purchases  were  estimated  by 
multiplying  the  total  amount  of 
petroleum  purchases  made  by  the  State 
of  Missouri  during  the  refund  period  by 
Texaco's  market  share  in  Missouri 
during  the  refund  period.  The  DOE 
found  that  without  any  supporting  data, 
this  estimation  methodology  was  not 
reasonable.  Accordingly,  the  DOE 


granted  the  State  of  Missouri  a  refund 
iMsed  on  the  purchases  that  were 
actively  documented  in  Texaco's 
records. 

Texaco  Inc. /Texaco  Self  Serve,  Inc.,  6/ 
14/94,  RF321-7909 
The  DOE  issued  a  Decision  and  Order 
conceming  an  Application  for  Refund 
filed  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  filed  by  Mr. 
Bill  Guss  on  the  basis  of  the  sales  of 
Texaco  Self  Serve,  Inc.,  a  motor  gasoline 
retail  sales  outlet.  While  Mr.  Guss 
requested  that  any  refund  check  be 
made  payable  to  him,  the  EXDE  found 
that  Mr.  J.  W.  Bird,  the  owner  of  the 
outlet,  instead  of  Mr.  Guss,  was  the 
proper  applicant  for  a  refund  in  this 
case.  The  DOE  also  found,  however,  that 
-  Mr.  Bird  had  previously  received  a 
$10,000  mid-range  presumption  refund 
in  the  Texaco  proceeding  on  the  basis  of 
the  sales  of  Bird  Oil  Co  .  a  firm  in  which 


he  was  the  majority  owner.  As  in 
previous  proceedings,  the  DOE  found 
that  in  the  case  of  firms  under  common 
ownership  and  control,  such  as  Bird  Oil 
and  the  Self  Serve  outlet,  the  sales  of  the 
two  should  be  combined  in  calculating 
any  refunds  to  be  granted.  In  any  case, 
the  DOE  also  found  that  the  Texaco 
purchases  of  the  outlet  had  been  made 
from  Bird  Oil,  and  that  consequently  a 
further,  dupUcative  refund  was  not 
warranted.  Therefore,  the  Texaco  Self 
Serve  Application  was  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  conceming  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  room  of  the  Office  of  Hearings 
and  Appeals. 


Atlantic  Richfield  Coiiipany/Carl's  ARCO  ei  al RF304-14047 

Atlaniic  Richfield  Company^CFW  Gtwistruction  Co..  Inc.  et  al RF304-14371 

Atlantic:  Richfield  Company/Williams  ARCO  RF304-14574 

Williams  ARCO — „_ .., .' RF304-14575 

Enron  Corp./Cas  Service,  Inc '. , -. _ RF340-166 

Midlothian  Butane  Cas  Co..  Inc RF340-174 

Schneider  L.  P.  Gas  .-. RF340-194 

Gulf  Oil  Cofporation/B  &  B  Gulf  et  al _ RF300-20311 

Gulf  Oil  Corporation/G.J.  Creel  &  Sons.  Inc '  RF300-5757 

Gulf  Oil  Corporation/Hubert  C.  Poling RF30O-18714 

Courtesy  Gulf  #1  , RF30O-19618 

Wayne  Wilkinson's  Gulf  i RF30O-19654 

Gulf  Oil  Corporation/Watson's  Gulf  Service RF30O-13682 

Bob  Ca.-ison  Gulf  Service  _ „ .'. RF3OO-18801 

Gulf  Oil  Corporation/William  C.  Eaton.  Inc .......^ ...  RF30O-14384 

Texaco  inc. /Beach  Expressway  Texaco _ :... RF321-21000 

Texaco  ir.c./.Northwood  Texaco  Service  et  al RF321-19330 


06/14/94 

06/17/94 
06/14/94 

06/17/94 


06/14/94 
06/17/94 
06/17/94 


06/17/94 

06/15'94 
06/14/94 
06/16'94 


Dismissals 

The  lollovvicg  submissions  were 
dismissed: 


Name 

Case  No. 

Bob  &  jack  3  Texaco 

RF321- 

19792 

Bob  &  .jacks  Texaco 

RF321- 

14282 

Bob  and  Jacl<'s  Goodyear  Tire 

RF321- 

-20938 

Bob's  Sycamore  Texaco  

RF321- 

14283 

Buicks  Texaco  

RF32 1-8397 

Early's  Mail  Service 

RF272- 

81611 

Edward  S.  Kelton  Contracting 

RF321- 

Co..  Inc.. 

20059 

Floyd's  Texaco  „ 

RF321-fl391 

Ken's  Gulf 

RF300- 

15822 

Kennetn  H.  Besecker  

LFA-0377 

Lei  Lani,  Inc.  #2 „ 

RF321-608 

Moore's  Texaco  #1  

RF321- 

19475 

Moore's  Texaco  #2 

RF321- 

19476 

NarT>e 

Case  No. 

National  Car  Rental,  Inc 

RF300- 

20051 

PPG  Industries.  Inc 

RF321- 

20069 

Rich-Mar  Maintenance,  Inc.  ... 

nF272- 

92109 

Svotxxla  Texaco  Service  

RF321-1315 

Wilhelm  Company  ....^. 

RF272- 

91640 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appe.als.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  .August  1,  1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Dor.  94-19299  Filed  8-5-94:  8:45  a.-n| 

BILLING  CODE  64S(M)1-P 

Western  Area  Power  Administration 

Replacement  Resource  Methods 
Report;  Grand  Canyon  Protection  Act 
of  1992 

agency:  Western  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  Initiation  of  Public 

Consultation,  Grand  Canyon  Protection 

Act  Replacement  Resource  Methods 

Report. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  initiating  a 
public  consultation  process  to  identify 
methods  of  replacing  lost  Glen  Canyon 
Dam  power  and  to  report  the  findings  to 
Congress,  as  required  by  the  Grand 
Canyon  Protection  (GCP)  Act  of  1992. 
Title  XVni  (P.L.  102-575).  referred  to 
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hereafter  as 
October  30, 
GCPAct 
Energy. 


the  GCP  Act,  enacted 
1992.  Section  1809  of  the 
statfs  that  the  Secretary  of 


In  consultatipn 
Interior  and  w 
Colorado  Rivei 


A:i 


with  the  Secretary  of  the 
i  th  representatives  of  the 
Storage  Project  power 
envtironmental  organizations  and 
zona,  California,  Colorado, 
( lexico,  Utah,  and  Wyoming 
e  conomically  and  technically 
methods  of  replacing  any  power 
is  lost  through  adoption  of 
operational  criteria  for  Glen 


customers 
the  States  of 
Nevada,  New 
shall  identify 
feasible 
generation  that 
long-term 
Canyon  Dam* 

This  sectio  i  further  states  that — 

The  Secretar  ,■  shall  present  a  report  of  the 
findings,  and  ii  nplementing  draft  legislation, 
if  necessary,  n(  t  later  than  two  years  after 
adoption  of  lor  g-term  operating  criteria. 

Western  is  beginning  the  process  of 
identifying  m  ethods  to  replace  lost  Glen 


Canyon  Dam 


lydropower  at  this  time  in 


order  to  effec  ively  evaluate  customer 


needs  and  im 
modifications 
Section  1809 
Secretary  sha 

•  •  •  Include 


alement  necessary  contract 
as  soon  as  possible, 
ilso  requires  that  the 
1 


an  investigation  of  the 
feasibility  of  adjusting  operations  at  Hoover 
Dam  to  replace  all  or  part  of  such  lost 
generation. 

In  addition  the  Secretary  shall 

Include  an  ir  vestigation  of  the 
modifications  c  r  additions  to  the 
transmission  s^  stem  that  may  be  required  to 
acquire  and  de  iver  replacement  power. 

The  Secrete  ry  of  Energy,  acting  by  and 
through  West  sm,  has  the  responsibility 
of  marketing  rawer  generated  at  Glen 
Canyon  Dam.  including  power  sold  in 
place  of  any  1  jst  Glen  Canyon  Dam 
marketable  resource,  which  necessitates 
the  Replacem  snt  Resoiux%  Methods 
Report  to  Con  jress. 

Westpm's  a  aproach  to  identifying 
methods  and  icquiring  long-term 
replacement  resources  for  Glen  Canyon 
Dam  will  be  I )  consider  cost- 
effectiveness  vhile  incorporating 
principles  of  i  ntegrated  resource 
planning.  Western  will  consider  a 
variety  of  res(  urce  options,  both  supply- 
side  and  demi  md-side,  as  well  as 
renewable  res  ource  options,  which 
would  enable  it  to  provide  reliable 
service  to  its  customers  at  the  lowest 
possible  system  cost. 

Western  hai  i  been  formulating  a  plan 
(1)  to  prepare  through  consultation,  the 
report  on  the  economically  and 
technically  feisible  methods  of 
replacing  lost  Glen  Canyon  Dam  power, 
and  draft  legi:  lation  if  necessary;  and  (2) 
to  identify  th«  range  of  replacement 
resources  nee  led  and  the  necessary 
revisions  to  e:  dsting  wholesale  firm 
power  contra<  ts  to  acconunodate 


replacement  resource  obligations. 
Western  will  implement  the  acquisition 
of  any  replacement  resources  later, 
through  a  separate  process. 

As  part  of  this  planning.  Western  has 
had  several  meetings  since  April  1993 
vnth  firm  power  customers  to  discuss 
informally  the  range  of  customer 
replacement  resources  needed.  Western 
has  discussed  limitations  of,  and  needed 
modifications  to,  existing  long-term 
wholesale  firm  power  contracts,  as  well 
as  assumed  timing  of  decisions  by  the 
U.S.  Bureau  of  Reclamation 
(Reclamation)  and  Western  in  certain 
ongoing  environmental  impact 
statements  (EIS)  and  related  decision 
processes.  Reclamation's  Glen  Canyon 
Dam  EIS  will  ultimately  influence  the 
magnitude  and  timing  of  available 
hydroelectric  power  from  the  Glen 
Canyon  £^m.  Western's  Salt  Lake  City 
Area/Integrated  Projects  (SLCA/IP) 
electric  power  marketing  (EPM)  EIS  will 
determine  Western's  commitment  level 
for  the  near-term  and  may  affect  its 
long-term  obligations  in  wholesale  firm 
electric  service  contracts.  Both  short- 
term  and  long-term  obligations  may 
influence  and  be  influenced  by  eventual 
costs  to  customers. 

Future  consultation  meetings  and 
informational  mailings  on  replacing  lost 
power  from  Glen  Canyon  Dam  will 
focus  oaa  reasonable  range  of  future 
SLCA/IP  firm  power  contract 
obligations  and  potential  methods  to 
acquire  the  most  cost-effective 
alternative  sources  of  replacement  firm 
resources  needed  to  meet  those 
obligations.  The  SLCA/IP  consists  of 
resources  from  the  Rio  Grande  Project, 
Collbran  Project,  and  Colorado  River 
Storage  Project  (CRSP),  which  includes 
Glen  Canyon  Dam.  Cost-effectiveness 
will  be  an  integral  component  of  the 
selection  criteria  for  replacement 
resources. 

PROCEDURES:  The  consultation  period 
for  identifying  the  methods  of  replacing 
the  marketable  resource  lost  at  Glen 
Canyon  Deun  has  begun  and  will  end 
prior  to  submission  of  the  report  to 
Congress.  Following  publication  of  this 
notice,  the  next  step  will  be  the 
preparation  of  a  brochure,  which  wall 
address,  among  other  items,  the  scope 
and  schedule  of  the  entire  process 
envisioned  by  Western  to  identify  the 
required  replacement  resource  methods. 
Formal  consultation  will  be  initiated 
with  representatives  of  CRSP  power 
customers,  environmental  organizations 
and  the  Colorado  River  Basin  States, 
Native  Americans,  the  Secretary  of  the 
Interior,  and  other  interested  parties  in 
late  1994  or  early  1995.  Notices  of  dates 
and  locations  of  future  meetings 


regarding  identification  of  GCP  Act 
replacement  resource  methods  will  be 
provided  in  Federal  Register  notices.  In 
addition,  the  brochure  and  notices  will 
be  mailed  to  interested  parties, 
including  those  identified  in  the  GCP 
Act. 

Western  and  the  Colorado  River. . 
Energy  Distributors  Association  have 
cosponsored  several  informal  regional 
customer  meetings  in  Phoenix  (June  23), 
Salt  Lake  City  (July  1),  Albuquerque 
(July  6),  and  Denver  (July  7)  to  discuss 
contract-related  issues  regarding  near- 
term  and  long-term  firm  power 
obligations  and  replacement  resource 
needs.  Discussions  between  Western 
and  existing  wholesale  firm  power 
customers  concerning  events,  possible 
outcomes,  and  necessary  contract 
modifications  are  expected  to  continue 
throughout  1994. 

Western's  Salt  Lake  City  Area  Office 
is  developing  an  initial  list  of 
individuals  and  organizations  interested 
in  the  replacement  resource  process. 
Parties  interested  in  receiving 
information  or  adding  their  names  to  the 
mailing  list  may  contact  the  sources 
listed  below. 

FOR  FURTHER  INFORMATION  COHJACT: 
Replacement  Resource — Jeffrey  J. 
McCoy,  Resources  and  Marketing 
Studies,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Lake  City,  Utah  84147-0606.  Telephone; 
(801) 524-5399  or  (801) 524-5493. 
Contract  Modifications — Burt  Hawkes, 
Contracts  and  Customer  Services, 
Western  Area  Power  Administration, 
P.O.  Box  11606,  Sah  Lake  Qty,  Utah 
84147-0606.  Telephone:  (801)  524-3344 
or (801) 524-5493. 

SUPPLEMENTARY  INFORMATION:  The  GCP 
Act  states  that  the  Secretary  of  the 
Interior: 

Shall  operate  Glen  Canyon  Dam  in 
accordance  with  the  additional  criteria  and 
operating  plans  *  *  *  and  exercise  other 
authorities  under  existing  law  in  such  a 
manner  as  to  protect,  mitigate  adverse 
impacts  to,  and  improve  the  values  for  which 
Grand  Canyon  National  Park  and  Glen 
Canyon  National  Recreation  Area  were 
established,...  (GCP  Act,  Section  1802) 
(emphasis  added) 

The  GCP  Act  was  enacted  to  address 
resource  management  problems  in 
Grand  Canyon  National  Park  and  Glen 
Canyon  National  Recreation  Area 
attributed  to  the  operation  of  Glen 
Canyon  Dam.  Operations  of  Glen  . 
Canyon  Dam  have  been  modified  during 
the  interiin  period  prior  to  completion 
of  the  Glen  Canyon  Dam  EIS.  It  is 
anticipated  that  compliance  widi  the 
GCP  Act  to  reduce  operations-related 
impacts  to  the  downstream  envirormient 
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will  result  in  further  long-term 
modifications  following  the  Glen 
Cam'on  Dam  EIS  Record  of  Decision. 

Tne  Glen  Canyon  Dam  EIS  was 
initiated  in  1389  to  evaluate  impacts  of 
Glen  Canyon  Dam  operations  on 
downstream  rasources  of  the  Colorado 
River.  The  draft  Glen  Canyon  Dam  EIS. 
published  by  Reclamation  in  January 
1994,  presents  a  range  of  long-term 
operational  alternatives  for  tiie  dam. 
Reclamation  published  a  notice  of 
availability  of  such  draft  EIS  on  January 
7, 1994;  (59  FR  1023).  The  Glen  Canyon 
Dam  EIS  is  mandated  by  the  GCP  Act  to 
be  completed  uo  later  than  2  years  after 
■  the  date  of  cn&cuuent  of  the  Act.  or 
October  1994. 

Long-term  operating  criteria  will  be 
established  bused  on  the  findings, 
conclusions,  and  recommendations 
made  in  the  Giea  Canyon  Dam  EIS  and 
the  audit  performed  by  the  Comptroller 
General  on  the  cxjsts  and  benefits  of 
management  policies.  A  Reasonable  and 
Prudent  AJtertiative,  presented  in  a  U.S. 
Fish  and  W'ildiife  Service  Biological 
Opinion  on  operations  of  Glen  Canyon 
Dam,  may  also  be  incorporated  into  the 
lone-term  opermng  criteria, 

Tne  amount  of  marketable  resource 
lost  at  Glen  Canyon  Dam  will  be  a 
functien  of  tiiP  long-term  operating 
criteria  stjlected  and  operational 
.changes  made  in  response  to 
conclusions  emerging  froni  research  and 
the  loiig-tenn  monitoring  results. 
Estimates  of  tiifc  amount  of  hydropower 
resource  available  at  Glen  Canyon  Dam 
will  become  better  defined  as  the  dam 
operoliocs  ai«  revised. 

Idunttfying  feasible  methods  of 
replacing  the  power  will  require 
assesiifiient  by  existing  firm  power 
customers  of  both  the  magnitude  and 
timing  of  the  lost  resource  at  Glen 
Canyon  Dam.  Western's  firm  power 
customers  wili  influence  whether 
Westem  wj  1!  replace  any  or  all  of  the 
lost  Glen  Canyon  Dam  resource. 
Customers'  decisions  concerning 
replacement  resource  needs  will  depend 
in  la.'^  part  on  the  availability  and 
costs  of  alternative  resources.  Such 
acquisitions  might  be  made  by  Western 
on  behalf  of  Grrn  povver  customers  on  a 
pass-through  cost  basis,  incorporating 
all  associated  costs. 

Since  neither  lost  marketable 
resoorces  nor  customer  replacement 
resource  demand  mav  bt  known  for 
some  time.  &rt(i  may  vary  as  more 
scientific  knowledge  of  the  effects  of 
dam  -operatioDs  becomes  available,  the 
Replacement  Resource  Methods  Report 
to  Congress  is  expected  to  address  both 
changes  in  hydropower  generation 
under  aeveraJ  possible  long-term 
o|>eratii«al  alteraatives  at  Glen  Canyon 


Dam  and  a  range  of  custoiiier-defined 
firm  replacement  resource  needs. 

The  final  SLCA/IP  EPM  EIS  is 
expected  to  be  released  in  November 
1994.  The  Record  of  Decision  which- 
follows  may  establish  new  firm  power 
resource  commitment  levels  for  the 
SLCA/IP.  The  timing  of  the 
implementation  of  Western's  SLCA/IP 
EPM  EIS  Record  of  Decision,  relative  to 
Reclamation's  Glen  Canyon  Dam  EIS 
Record  of  Decision,  is  imcertain  at  this 
time. 

The  Replacement  Resource  Methods 
Report  to  Congress  is  to  be  completed 
no  later  than  2  years  after 
implementation  of  long-term 
operational  criteria  at  Glen  Canyon 
Dam.  Contract  amendments  to  replace 
the  lost  resource  will  need  to  take  effect 
at  the  time  of  implementation  of 
Reclamation's  Glen  Canyon  Dam  EIS 
Record  of  Decision,  or  other 
accommodations  will  need  to  be  made 
to  satisfy  contractual  commitments. 
Western  and  its  firm  power  customers 
have  been  working  to  develop  a  mutual 
understanding  of  principles  for  revising 
existing  wholesale  firm  power  contracts 
to  address  the  possible  range  of 
outcomes.    . 

Formal  consultation  with 
representatives  of  environmental 
organizations.  Native  Americans,  the 
Colorado  River  Basin  States,  the 
Secretary  of  the  Interior,  as  well  as 
CRSP  power  customers  and  other 
interested  parties,  for  identifying  CXIP 
Act  replacement  resource  methods  and 
any  necessary  legislation  begins  with 
publication  of  this  notice  in  the  Federal 
Register.  Meetings  are  planned  for  late 
1994  or  early  1995.  and  thsir  dates  and 
locations  will  be  published  in 
subsequent  Federal  Register  notices.  A 
brochure  will  be  prepared  lo  provide 
mere  information  on  a  range  of  subjects 
including  (1)  the  quantification  of  lost 
marketable  resources  from  Glen  Canyon 
D.:m  and  other  CRSP  sites,  (2)  the  range 
of  replacement  resource  needs,  (3)  the 
relation  o*^  resource  replacement  to 
Western's  other  EJSs,  (4)  the  proposed 
schedule  for  related  replacement 
resource  and  Glen  Canyon  Dam  EIS  and 
SLCVfP  EPM  EIS  events,  and  (5)  a  list 
of  common  questions  and  answers 
related  to  these  topics.  It  will  be 
distributed  to  representatives  of 
organizations  specified  in  the  GCP  Act 
and  other  interested  parties  in  the 
summer  of  1994. 

ENVIRONMENTAL  COMPLL^NCE: 
Western  will  comply  with  the  National 
Environmental  PoUcy  Act  of  1969 
through  an  appropriate  level  of 
environmental  analysis  on  the  impacts 
of  any  proposed  replacement  resource 


methods.  Western  is  just  beginning  the 
process  of  identifying  methods  to 
replace  lost  Glen  Canyon  Dam 
hydropower.  Those  processes  will 
address  environmental  concerns. 

DETERMINATION  U!>IDER 
EXECUTIVE  ORDER  12866:  DOE  has 
determined  this  is  not  a  significant 
regulatory  action  because  it  does  not 
meet  the  criteria  of  Executive  Order 
12866.  58  FR  51735.  Western  has  an 
exemption  from  centralized  regulatory 
review  under  Executive  Order  12866; 
accordingly,  no  clearance  of  this  notice 
by  the  Office  of  Management  and 
Budget  is  required. 

Issutd  in  Golden.  Colorado.  July  27,  1994. 
William  H.  Qagett. 
Admjnistratar. 

[FR  Doc.  94-19297  Filed  6-5-94,  8:45  ami 
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Mutual  Assistance  Program,  Notice  of 
Proposed  Grant 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  The  Western  Area  Power 
Administration  (Westemj/Washington 
State  Energy  Office  (WSEO).  Olympia. 
Washington.  Mutual  Assistance  Program 
Notice  of  Proposed  Grant 

summary:  The  Department  of  Energy 
announces  that,  pursuant  to  10  Code  of 
Federal  Regulations  600.6.  eligibili' y  for 
a  grant  to  develop  and  disseminate 
cofunded  electronic  bulletin  board 
technical  information  to  Western's 
customer  ba^e  hds  beer,  restricted  tu 
WSEO 

ADDRESSES:  Requests  for  further 
information  should  be  submitted  to  the 
following  address:  Ms.  Mdry  Prebble, 
Contract  Specialist,  Western  Area  Power 
Administration.  P.O.  Bov.  3402.  Golden. 
CO  80401,  (30.3J  275-1 5P7,  Purchase 
Requisition  Number:  A.'^-PR-lZlll. 
SUPPLEMENTARY  iNrOs^MATiON:  Western's 
Energy  Services  Progru.T.  is  designed  to 
ensure  wise  stewardship  of  t>  y  federal 
hydropower  resources  and  to  encourage 
energy  efficiency  and  the  development 
of  renewable  energy  resources-  in 
accordance  with  tlie  National  Energy 
Policy  Act  of  1992,  which  requires  the 
development  of  integrated  resource 
planning  (IRPJ  by  all  Western  long-term 
firm  power  customers.  To  meet  these 
ends.  Western  offers  a  n-omber  of  Energy 
Services  Prc^;ram  activities  to  its 
customers,  including  educational 
workshops  and  seminars,  equipment 
loan  programs,  cost  sharing  of  energy 
efficiency  projects,  and  IRP  methods 
that  Western  uses  to  effectively  deliver 
its  energy  services  activities  to 
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customers  wil  lin  the  15-State 
marketing  are  i  via  an  electronic  bulletin 
board.  Westei  i  has  cosponsored  this 
bulletin  boarc  with  WSEO,  Bonneville 
Power  Admin  stration,  and  the 
Department  o  Energy  since  1993.  Such 
joint  participa  tion  mutually  benefits  the 
State,  the  Fed  jral  Government,  and 
Western  custc  mers  through  the  pooling 
of  resources  t<  i  provide  cost-effecf  ive 
energy  service  s  activities. 

The  WSEO.  even  though  it  is  located 
outside  the  W  jstem  Service  Area,  is 
committed  to  jromoting  energy 
efficiency  and  renewable  energy 
development  tnd  providing  technical 
assistance  of  lise  to  Western  throughout 
Western's  service  territory  through  the 
bulletin  board.  Its  resources,  technical 
abihty,  and  nationwide  credibility  put  it 
in  the  best  po<  iUon  of  all  potential 
grantees  wher  ;ver  they  may  be  situated 
to  manage  thii  grant. 

Solicitation  number:  DE-RP65- 
94WA12131. 

Scope  ofPwject:  The  WesfernAVSEO 
Mutual  Assistance  Program  is  designed 
to  allow  joint  sponsorship  of  energy 
services  and  IKP  activities  within 
Western's  15-^tate  marketing  area.  The 
grant  will  provide  cost-shared  funding 
for  the  bulletin  board  development, 
implementation  of  energy  services,  and 
IRP  activities  primarily  through 
technical  assistance  and  technology 
information  tr^sfer  and  peer 
networking,  especially  in  demand-side 
management,  I'enewable  energy,  and 
IRP. 

Activities  fubided  imder  this  program 
may  include,  liut  are  not  limited  to: 
educational  w  srkshops  and  seminar 
development  i  nd  management  of  a 
resource  Ubrai  y  and  hotline, 
development  <  nd  management  of  the 
electronic  bul  etin  board,  and 
coordination  \  ^ith  other  Government 
and  private  ag  ;ncies 

Issued  8t  Gok  en.  Colorado.  July  25, 1994. 
WilUam  H.  Cla^tt, 
Administrator 

IFRDoc.  3-^-19;  96  Filed  3-5-94;  8:45  ami 
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ACTION:  NoUct 
and  public 


SUMMARY:  The 
Protection  Agdncy 


ENVIROMMEHTAL  PROTECTION 
AGENCY 


[FRL-5027-*] 

Acid  Rain  Pr 
Oxides  Comp 

agency:  Envirpnmental  Protection  , 
Agency  (EPA) 


otaram:  Draft  Nitrogen 
iance  Plans 


of  draft  compliance  plans 
coitunent  period. 


U.S.  Environmental 
(EPA)  is  issuing  for 


comment  5-year  nitrogen  oxides  (NOx) 
compliance  plans,  which  amend 
previously  issued  draft  or  Bnal  Phase  i 
Acid  Rain  Permits,  for  57  units  at  26 
utility  plants,  in  accordance  with  the 
Acid  Rain  Program  regulations  (40  CFR 
part  76). 

DATES:  Comments  on  draft  NOx 
compliance  plans  must  be  received  no 
later  than  September  7, 1994  or  SQiiays 
a.^^er  the  publication  date  of  a  similar 
notice  in  local  nev/spapers. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  draft  NOx 
compliance  plans,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  5,  Ralph  H.  Metcalfe 
Federal  Bldg.,  77  West  Jackson  Blvd., .. 
Chicago,  IL  60604. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  5  (A-18]),  Air  and  Radiation 
Division,  Attn:  David  Kee,  Director 
(address  above). 

Submit  all  comments  in  dupUcate  and 
identify  the  NOx  compliance  plan  to 
which  the  comments  apply,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  covered  by  the  plan.  All  timely 
comments  will  be  considered,  except 
comments  on  aspects  of  the  permit  other 
than  the  NOx  compliance  plan  and 
comments  not  relevant  to  the 
compliance  plan. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  a  NOx  compliance  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  a  permit  listed  in  this 
notice:  For  plants  in  Illinois.  Cecilia 
Mijares.  (312)  886-0968;  in  Indiana, 
Genevieve  Nearmyer,  (312)  553— 4761;  in 
Michigan  and  Wisconsin,  Beth 
Valenziano,  (312)  886-2703;  in 
Minnesota  and  Conesville  and  Picway 
in  Ohio,  Allan  Batka.  (312)  353-7316; 
all  other  plants  in  Ohio,  Franklin 
Echevarria,  (312)  885-9653. 

SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  approve  compliance  plans 
for  1995-1999  under  which  units  will 
comply  with  the  applicable  emission 
limitations  for  NOx  under  40  CFR  76.5 
(referred  to  as  "standard  emission 
limitation")  or  other  indicated 
compliance  options  for  the  following 
utility  plants: 


Baldwin  in  Illinois:  five  averaging 
plans,  one  for  each  calendar  year  1995- 
1999  for  unit  3;  for  each  plan,  this  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  aiuual  emission 
limitation  of  0.40  ibs/MMBtu,  and  this 
unit's  actual  annual  heat  input  shall  not 
be  less  than  the  annual  heat  input  limit 
of  19,970,000  MMBtu.  The  other  units 
designated  in  the  plans  are  Hennepin 
unit  2  and  VermiUon  unit  2.  The 
designated  representative  is  Jene  L. 
Robinson. 

Grand  Tower  in  Illinois:  averaging 
plan  for  1995-1999  for  units  07,  08,  and 
09;  for  each  year,  the  actual  annual 
average  emission  rates  for  NOx  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitations  of  0.75  lbs/ 
MMBtu  for  units  07  and  08  and  0.70  lbs/ 
MMBtu  for  unit  09,  and  the  actual 
armual  heat  inputs  shall  not  be  greater 
than  the  annual  heat  input  limits  of 
345.000  MMBtu  for  units  07  and  08  and" 
3,220,000  MMBtu  for  unit  09.  The  other 
units  designated  in  the  plan  are 
Hutsonville  units  05  and  06,  Meredosia 
units  01,  02,  03,  04,  and  05,  and  Newton 
units  1  and  2.  The  designated 
representative  is  Gilbert  W.  Moorman. 

Hennepin  in  Illinois:  five  averaging 
plans,  one  for  each  calendar  year  1995- 
1999  for  unit  2;  for  each  plan,  this  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  aimual  emission 
hmitation  of  0.51  Ibs/MMBtu,  and  this 
unit's  actual  aimual  heat  input  shall  not 
be  greater  than  the  armual  heat  input 
limit  of  15,750,000  MMBtu.  The  other 
units  designated  in  the  plans  are 
Baldwin  unit  3  and  Vermilion  unit  2. 
The  designated  representative  is  Jerie  L 
Robinson. 

Hutsonville  in  Illinois;  averaging  plan 
for  1995-1999  for  units  05  and  06;  for 
each  year,  each  unit's  actual  annual 
average  emission  rate  for  NOx  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitation  of  0.65  lbs/ 
MMBtu,  and  each  unit's  actual  aimual 
heat  input  shall  not  be  greater  than  the 
annual  heat  input  limit  of  1,100,000 
MMBtu.  The  other  units  designated  in 
the  plan  are  Grand  Tower  07,  08,  and 
09,  Meredosia  units  01.  02,  03,  04,  and 
05,  and  Newton  units  1  and  2.  The 
designated  representative  is  Gilbert  W. 
Moonnan. 

Joppa  Steam  in  Illinois:  standard 
emission  limitation  of  0.45  Ibs/MMBtu 
for  units  1,  2,  3,  4,  5,  and  6.  The 
designated  representative  is  Terence  H. 
Larbes. 

Meredosia  in  Illinois:  averaging  plan 
for  1995-1999  for  units  01,  02,  03,  04, 
and  05;  for  each  year,  the  actual  annual 
average  emission  rates  for  NOx  shall  nci 
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exceed  the  alternative  contemporaneous 
annual  emission  limitations  of  0.70  lbs/ 
MMBtu  for  units  01,  02,  03,  and  04  and 
0.65  Ibs/MMBtu  for  unit  05.  and  the 
actual  annual  heat  inputs  shall  not  be 
greater  that  the  annual  heat  input  limits 
of  339.000  MMBtu  for  units  01.  02,  03, 
and  04  and  11,372,000  for  unit  05.  The 
other  units  designated  in  the  plan  are 
Grand  Tower  units  07,  08,  and  09. 
Hutsonville  units  05  and  06,  and 
Np'.vton  units  1  and  2.  The  designated 
representative  is  Gilbert  W.  Moorman. 

Newton  in  Illinois:  averaging  plan  for  . 
1995-1999  for  units  1  and  2;  for  each 
year,  the  actual  annual  average  emission 
rates  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitations  of  0.33  Ibs/MMBtu 
for  unit  1  and  0.43  Ibs/MMBtu  for  unit 
2,  and  the  actual  annual  heat  inputs 
shall  not  be  less  than  the  annual  heat 
input  limits  of  29,900,000  MMBtu  for 
-  unit  1  and  24.640,000  MMBtu  for  unit 
2.  The  other  units  designated  in  the  plan 
are  Grand  Tower  07.  08,  and  09, 
Hutsonville  units  05  and  06,  and 
Meredosia  units  01,  02,  03,  04,  and  05. 
The  designated  representative  is  Gilbert 
W.  Moorman. 

Vermilion  in  Illinois:  five  averaging 
plans,  one  for  each  calendar  year  1995- 
1999  for  imit  2;  for  each  plan,  this  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.44  Ibs/MMBtu,  and  this 
unit's  actual  annual  heat  input  shall  not 
be  less  than  the  annual  heat  input  limit 
of  1,300,000  MMBtu.  The  other  units 
designated  in  the  plans  are  Baldwin  unit 
3  and  Hennepin  unit  2.  The  designated 
representative  i«:  Jene  L.  Robinson. 

Elmer  W  Stout  in  Indiana:  five 
averaging  plans,  one  for  each  calendar 
year  1995-1999  for  imits  50,  60,  and  70; 
for  each  plan,  the  actual  annual  average 
emission  rates  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitations  of  0.43  Ibs/MMBtu 
for  unit  50  and  0.44  Ibs/MMBtu  for ' 
units  60  and  70,  and  the  actual  annual 
heat  inputs  shall  not  be  less  than  the 
annual  heat  input  limits  of  5,538.000 
MMBtu  for  unit  50,  4,390,000  MMBtu 
for  unit  60,  and  17,075,000  MMBtu  for 
unit  70.  The  other  units  designated  in 
the  plans  are  H  T  Pritchard  units  3,  4, 
5.  and  6,  and  Petersburg  units  1,  2,  3, 
and  4.  Approval  of  the  averaging  plans 
is  contingent  on  approval  of  the 
substitution  plans  for  Petersburg  units  1 
and  2  that  designate  H  T  Pritchard  units 
3  and  4  as  substitution  units.  The 
designated  representative  is  Robert  A. 
McKnight. 

J  H  Campbell  in  Michigan:  standard 
emission  limitation  of  0.45  Ibs/MMBtu 


for  unit  1.  The  designated  representative 
is  Robert  J.  Nicholson. 

High  Bridge  in  Minnesota:  averaging 
plan  for  1995-1999  for  units  3.  4,  5,  and 
.6;  for  each  year,  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.67  Ibs/MMBtu.  and  the 
actual  annual  heat  inputs  shall  not  be 
greater  that  the  annual  heat  input  limits 
of  3,000,000  MMBlu  for  units  3  and  4. 
6,400.000  MMBtu  for  unit  5,  and 
12,100.000  MMBtu  for  unit  6.  The  other 
units  designated  in  the  plan  are 
Sherburne  County  units  1  and  2.  The 
designated  representative  is  Martin  F. 
Dinville. 

Sherburne  County  in  Minnesota: 
averaging  plan  for  1995-1999  for  units 
1  and  2;  for  each  year,  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.40  Ibs/MMBtu,  and  each 
unit's  actual  annual  heat  input  shall  not 
be  less  than  the  annual  heat  input  limit 
of  42,000,000  MMBtu.  The  other  units 
designated  in  the  plan  are  High  Bridge 
units  3.  4.  5.  and  6.  The  designated 
representative  is  Martin  F.  Din^lle. 

Ashtabula  in  Ohio:  standard  emission 
hmitation  of  0.45  Ibs/MMBtu  for  unit  7. 
The  designated  representative  is  Fred  J. 
Lange. 

Conesville  in  Ohio:  standard  emission 
limitations  of  0.50  Ibs/MMBtu  for  unit 
3  and  0.45  Ibs/MMBtu  for  unit  4.  The 
designated  representative  is  Fred  J. 
Lange. 

Eastlake  in  Ohio:  standard  emission 
limitation  of  0.45  Ibs/MMBtu  for  units 

1.  2.  3.  and  4.  The  designated 
representative  is  Fred  J.  Lange. 

Edgewater  Ohio:  averaging  plan  for 
1995  and  standard  emission  limitation 
of  0.50  Ibs/MMBtu  for  1996-1999  for 
unit  13;  under  the  averaging  plan,  this 
unit's  actual  annual  average  emission 
rate  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.50  Ibs/MMBtu. 
and  there  is  no  annual  heat  input  limit. 
The  other  units  designated  in  the 
averaging  plan  are  Bruce  Mansfield 
units  1  and  2,  New  Castle  units  1  and 

2,  Gorge  units  25  and  26,  Toronto  units 
10  and  11.  and  W  H  Sammis  units  5  and 
6.  The  designated  representative  is 
Howard  C.  Couch.  Jr. 

Gorge  in  Ohio:  averaging  plan  for 
1995  and  standard  emission  limitation 
of  0.50  Ibs/MMBtu  for  1996-1999  for 
units  25  and  26;  under  the  averaging 
plan,  each  unit's  actual  annual  average 
emission  rate  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitation  of  0.50  Ibs/MMBtu, 
and  there  are  no  annual  heat  input 


limits.  The  other  units  designated  in  the 
averaging  plan  are  Bruce  Mansfield 
units  1  and  2,  New  Castle  units  1  and 
2,  Edgewater  unit  13,  Toronto  units  10 
and  11,  and  W  H  Sammis  units  5  and 
6.  The  designated  representative  is 
Howard  C.  Couch.  Jr. 

Miami  Fort  in  Ohio:  averaging  pkm 
for  1995  and  standard  emission 
limitation  of  0.45  Ibs/.MMBtu  for  19%- 
1999  for  unit  6;  under  the  averaging 
plan,  this  unit's  actual  annual  average 
emission  rate  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitation  of  0.75  Ibs/MMBtu. 
and  this  unit's  actual  annual  heat  input, 
shall  not  be  greater  than  the  annual  heat 
input  limit  of  11.600.000  MMBtu.  The 
other  units  designated  in  the  averaging 
plan  are  East  Bend  unit  2  and  Walter  C 
Beckiord  units  5  and  6.  The  designated 
representative  is  Gregory  C.  Ficke. 

Picway  in  Ohio:  standard  emission 
limitation  of  0.50  Ibs/MMBtu  for  unit  9. 
The  designated  representative  is  John 
M.  McManus. 

R  E  Burger  in  Ohio:  standard  emission 
limitation  of  0.50  Ibs/MMBtu  for  units 
7  and  8  beginning  in  1997  pursuant  to 
40  CFR  72.42.  The  designated 
representative  is  Howard  C.  Couch,  Jr. 

Toronto  in  Ohio:  averaging  plan  for 
1995  and  standard  emission  limit  of 
0.50  Ibs/MMBtu  for  1996-1999  for  units 
10  and  11;  under  the  averaging  plan, 
each  unit's  actual  annual  average 
emission  rate  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  hmitation  of  0.50  Ibs/MMBtu, 
and  there  are  no  annual  heat  input 
limits.  The  other  units  designated  in  the 
averaging  plan  are  Bruce  Mansfield 
imits  1  and  2,  New  Castle  units  1  and 
2.  Edgewater  unit  13,  Gorge  units  25  and 
26,  and  W  H  Sammis  units  5  and  6.  The 
designated  representative  is  Howard  C. 
Couch.  Jr. 

W  H  Sammis  in  Ohio:  averaging  plan 
for  1995  and  standard  emission 
limitation  of  0.50  Ibs/MMBtu  for  1996- 
1999  for  units  5  and  6;  under  the 
averaging  plan,  each  unit's  actual 
annual  average  emission  rate  for  NOx 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.50  Ibs/MMBtu.  and  there 
are  no  annual  heat  input  limits.  The 
other  units  designated  in  the  averaging 
plan  are  Bruce  Mansfield  units  1  and  2. 
New  Castle  units  1  and  2,  Edgewater 
unit  13.  Gorge  units  25  and  26.  and 
Toronto  units  10  and  11.  The  designated 
representative  is  Howard  C.  Couch,  Jr. 

Walter  C  Beckjord  in  Ohio:  averaging 
plpji  for  1995  and  standard  emission 
limitation  of  0.45  Ibs/M.MBtu  for  1996- 
1999  for  units  5  and  6;  under  the 
averaging  plan,  the  actual  annual 
average  emission  rates  for  NOx  shall  not 
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Dated:  July  J6. 1994. 
Brian  J.  McLea  n. 

Director,  Acid 
Atmospheric  /V' 
Fadiation. 
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(T]J). 
n  eeting  will  take  place  on 

>eptember  28, 1994,  at 
and  will  adjourn  at  5  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency, 
Auditorium,  Education  Center,  401  M 
St.,  SW.,  Washington,  DC  20460. 
FOR  FURTMER  INFORMATION  CONTACT: 
Mike  McDonell,  Environmental 
Assistance  Division,  Office  of  Pollution 
Prevention  and  Toxics,  U.S 
Environmental  Protection  Agency, 
(7408),  401  M  St.,  SW.,  Washington,  DC 
20460  or  phone  (202)  260-1477. 
Attention  Administrative  Record  No. 
AR  128. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  is  ciurently  reviewing 
the  concept  of  a  "Chemical  Use 
Inventory"  (GUI)  which  would  collect 
information  on  the  use  of  toxic 
chemicals.  OPPT  believes  that  use 
information  holds  promise  for  providing 
insight  on  a  range  of  pollution 
prevention  issues,  and  would  also  be 
helpful  in  screening  and  evaluating 
chemicals  in  commerce. 

OPPT  held  a  multi-stakeholders 
meeting  to  discuss  GUI  issues  in  January 
of  1994.  and  the  meeting  revealed  that 
several  stakeholder  groups  were 
interest^  in  the  addition  of  use 
information  to  the  Toxics  Release 
Inventory.  TRI  is  a  publicly  available 
database  that  informs  the  pubhc  and 
government  agencies  about  facility- 
specific  toxic  chemical  data  such  as  the 
amount  of  releases.  It  is  also  widely 
used  by  companies  to  benchmark  their 
own  pollution  prevention  and  reduction 
efforts.  The  Agency  is  currently 
expanding  TRI  to  include  more 
chemicals  (TRI  expansion  phase  1 )  and 
more  industry  sectors  (TRI  expansion 
phase  2),  and  is  exploring  use  issues  as 
a  possible  TRI  expansion  phase  3. 

TRI  reporting  requirements  currently 
address  facility  identification 
information,  plus  a  range  of  chemical- 
specific  information  such  as  activities 
and  uses  of  the  chemical  at  the  facility, 
releases  of  the  chemical  to  the 
environment  on-site,  transfers  of 
chemicals  in  wastes  off-siJe.  .-ind  a 
summary  of  source  reduction  and 
recycling  activities.  The  type  nf 
information  under  discussion  for 
possible  TRI-phase  3  expansion  is 
generally  known  as  "materials 
accounting"  information  and  includes 
input  data  such  as  the  quantity  of 
chemical  brought  on-site.  an«l  output 
data  such  as  the  quantity  conssiired  and 
the  quantity  sent  off  site  in  product. 

In  addition,  OPPT  is  exploring  the 
issue  of  adding  occupational 
de.'nographics  data  elements  to  TRI. 
These  would  address  the  number  of 
workers  potentially  exposed  to  a 
chemical,  and  whether  or  not 


occupational  exposure  monitoring  ha^ 
been  performed. 

EPA  is  interested  in  understanding 
more  about  the  utility  of  this  type  of 
data,  and  how  various  groups  might  use 
it,  whether  in  looking  at  a  single  facility, 
or  in  looking  at  aggregated  statistics. 
EPA  is  also  interested  in  understanding 
the  perspective  of  facilities  that  would 
be  covered  by  this  ty-pe  of  TRI 
expansion.  EPA  is  interested  in  hearing 
about  how  these  data  are  used  in  the 
states  that  currently  collect  such  data, 
along  with  plans  for  using  such  data  in 
the  hitiffe. 

EPA  has  developed  an  issues  paper 
that  provides  an  overview  of  these 
issues  in  further  detail,  and  that 
includes  questions  for  consideration  by 
those  planning  to  attend  the  public 
meeting.  Copies  of  this  paper  vnll  be 
available  on  Friday,  September  2, 1994, 
from  the  address  and  telephone  number 
listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Oral 
statements  will  be  scheduled  on  a  first- 
come,  first-served  basis  by  calling  the 
telephone  number  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
EPA  encourages  meeting  participants  to 
provide  written  statements,  and  to 
submit  the  statements  in  advance  of  the 
meeting. 

List  of  Subjects 

Environmental  protection. 
Dated:  August  2. 1994. 

Samuel  Sassnett, 

Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  94-19292  Filed  8-5-94;  8:45  am) 
BILLING  COOE  e&«»-eO-F 

[FRL-602S-3] 

Proposed  Settlements  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensatfori  snd  Liability  Act;  in  the 
Matter  of  SL  Louis  River  Site,  Duiutn, 
MN 

AGENCY:  Environmenlal  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

summary:  Notice  of  Settlement  for 
recovery  of  past  tosls:  In  arcordajic*; 
with  Section  122(i)(l)  of  the 
Comprehensive  Environmental  . 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amemled  (CERCLA), 
notice  is  hereby  given  of  a  proposed 
administrative  settlement'conceming 
the  response  actions  at  the  St.  Louis 
River  Superfund  Site,  Duluth, 
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Minnesota.  The  Agreement  was 
proposed  by  the  U.S.  Environmental 
Protection  Agency,  Region  V.  (U.S.  EPA) 
on  September  14, 1993.  Subject  to 
review  by  the  public  pursuant  to  this 
Notice,  the  agreement  was  approved  by 
the  United  States  Department  of  Justice 
on  May  15, 1994. 

DATES:  Comments  must  be  provided  on 
or  before  September  7, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  Mail 
Code  MFA-IOJ,  U.S.  Environmental 
Protection  Agency,  Region  V.  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604-3590,  and  should  refer  to:  In  the 
Matter  of;  St.  Louis  River  Superfund 
Site  in  Duluth.  Minnesota.  Docket  No. 
V-W-'94-C-240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Kenney,  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  CS-29A.  77  W.  Jackson  Blvd.. 
Chicago.  Illinois  60604,  (312)  886-0708. 
SUPPLEMENTARY  INFORMATION:  Below  are 
listed  the  peuties  who  have  executed 
binding  certification  of  their  consent  to  . 
participate  in  the  settlement: 

List  of  Settling  Parties 

AlliedTSignal,  Inc.;  Domtar,  Inc.;  and 
The  Interlake  Corporation. 

These  parties  will  pay  a  total  of 
$726,396.75,  plus  interest  in  settlement 
payments  for  past  response  costs  under 
the  agreement,  subject  to  the 
contingency  that  U.S.  EPA  may  elect  not 
to  complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice.  This  amount  represents 
seventy-five  percent  of  past  response 
costs  U.S.  EPA  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry  have 
expended  at  the  St.  Louis  River 
Superfund  Site  through  September  30, 
1991.  plus  interest  accrued  thereon 
starting  September  1, 1992. 

U.S.  EPA  is  authorized  to  enter  into 
this  agreement  under  the  authority  of 
Section  122(h)  and  107  of  CERCLA. 
Section  122(h)  authorizes  settlements  . 
with  potentially  responsible  parties  for 
the  recovery  of  past  costs  expended  by 
the  Agency  where  these  claims  have  not 
been  referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  proposed 
settlement  reflects,  and  was  agreed  to 
based  on.  conditions  as  known  to  the 
parties  as  of  September  14, 1993. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  agreement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  and  additional 
background  information  relating  to  the 


settlement  are  available  for  review  and 
may  be  obtained  in  person  or  by  mail 
from  Thomas  J.  Kenney,  Office  of  the 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency.  Region  V.,  77  W. 
Jackson,  Mail  Code  CS-29A,  Chicago. 
Illinois  60604. 

Authority:  The  Comprehensive 
Environmental  Response,  compensation,  and 
Liability  Act  of  1980,  as  amended.  42  U.S.C. 
9601-9675.    - 

Valdas  V.  Adanikus. 

Regional  Administrator. 

(FR  Doc.  94-19185  Filed  8-5-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
-Communications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0614. 

Title:  Expanded  Interconnection  with 
Local  Telephone  Company  Facilities; 
Commission  Requirements  for  Cost 
Support  Material  to  be  Filed  with 
Virtual  Collocation  Tariffs  for  Special 
Access  and  Switched  Transport. 

Expiration  Date:  10/31/94. 

Estimated  Annual  Burden:  6240  total 
hours;  390  hours  per  response;  16 
respondents. 

Description:  In  a  Memorandum 
Opinion  and  Order  in  CC  Docket  91- 
141.  the  Commission  required  all  Tier  1 
local  exchange  carriers  (LECs)  other 
than  participants  in  National  Exchange 
Carrier  Association  (NECA)  pools  to 
offer  virtual  collocation.  Those  tariffs 
must  be  filed  on  or  before  September  1. 
1994.  to  become  effective  on  December 
15. 1994.  The  Commission  exempted 
LECs  from  the  mandatory  virtual 
collocation  requirement  in  central 
offices  at  which  they  choose  to  provide 
physical  collocation  as  a  regulated 
communications  common  carrier 
service.  The  Common  Carrier  Bureau 
issued  an  Order  under  delegated 
authority  establishing  specific 
requirements  for  the  cost  support 
information  that  must  accompany  the 
local  exchange  carriers'  virtual 
collocation  tariffs.  The  information 


required  is  necessary  to  ensure  the 
provision  of  expanded  interconnection 
services  in  a  manner  consistent  with  the 
requirements  of  the  Communications 
Act  of  1934.  as  amended. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secrstary:    . 

(FR  Doc.  94-19246  Filed  8-5-94:  8:45  a.ml 
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FEDERAL  MARITIME  COMMISSION  . 

[Docket  No.  94-04] 

Cancellation  of  Tariffs  for  Failure  To 
Comply  With  Automated  Tariff  Filing 
and  Information  System  ("ATFI")  Filing 
Requirements 

On  July  25. 1994.  the  Commission 
served  an  Order  in  this  proceeding  that 
directed  the  cancellation  of  certain 
tariffs  published  by  common  carriers 
because  of  their  failure  to  comply  with 
the  Commission's  Automated  Tariff 
Filing  and  Information  system's 
("ATFI")  filing  requirements.  The  Order 
specified  that  the  tariffs  identified  in  the 
Order  would  be  canceled  five  days  after 
the  publication  of  the  Commission's 
Order.'  Included  among  the  tariffs  to  be 
canceled  was  a  tariff  published  by  the 
Equipment  Interchange  Discussion 
Agreement  ("EIDA").  This  tariff,  which 
is  a  general  reference  tariff,  contains  the 
terms  and  conditions  including  free 
time  and  detention  charges  for  the 
carriers  participating  in  EIDA's  tariff. 

EIDA  requests  that  the  Commission 
grant  it  28  days,  i.e.,  until  August  31, 
1994,  to  convert  its  tariff  into  ATFI 
format. 2  In  so  doing,  it  submits  that  this 
relief  would  be  fair  in  light  of  ivs  "good 
faith  belief  that  the  Commission's  rules 
did  not  require  it  to  convert  its  tariff  to 
ATFI  format. 

The  Commission  will  grant  EIDA's 
request.  EIDA  will  be  given  until  August 
31.  1994.  to  file  its  tariff  in  ATFI. 
Failure  to  file  its  tariff  in  ATFI  by  that 
date  will  result  in  the  cancellation  of 
EIDA's  tariff  effective  August  31. 1994. 

Therefore,  it  is  ordered  That  EIDA's 
request  be  granted. 


'  The  Order  was  published  in  the  Federal 
Register  on  luly  29, 1994.  Thus,  the  tariffs  will  be 
canceled  effective  August  3.  1994. 

=  EIDA.  in  its  response  to  the  Order  initiating  this 
proceeding,  requested  60  days  to  convert  its  tariff 
.into  ATFI  in  the  event  the  Commission  disagreed 
with  its  assertion  that  its  tariff  should  be  exempted 
from  ATFI.  The  Commission's  July  25  Order 
inadvertently  did  not  address  this  request. 
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By  the  Comin  issioa. 
Joseph  C  Polk  eg. 
Secretary. 
IFR  Doc.  94-iaJ219  Filed  8-5-94;  8:45  am) 
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Inc.;  Acquisition  of 
in  Permissible 
Activities  ' 


The  organii  ation  listed  in  this  notice 
has  applied  u  ider  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  c  r  (0)  for  the  Board's 
approval  und  !r  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  an  d  §  225.21(a)  of  Regulation 
Y  (12  CFR  221  .21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  eng;  ged  in  a  nonbanking 
activity  that  ii  listed  in  §  225.25  of 
Regulation  Y  is  closely  related  to 
banking  and  { «rmissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  atlivities  will  be  conducted 
throughout  th  9  United  States. 

The  application  is  available  for 
immediate  ini  paction  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  h^  been  accepted  for 
processing,  it  kvill  also  be  available  for 
inspection  at  I  he  offices  of  the  Board  of 
Governors.  Ini  erested  persons  may 
express  their  i  riews  in  writing  on  the 
question  whel  her  consummation  of  the 
proposal  can   reasonably  be  expected  to 
produce  bene  its  to  the  public,  such  as 
greater  convenience,  increased 
competition,  <  r  gains  in  efficiency,  that 
outweigh  pos!  ible  adverse  effects,  such 
as  undue  com  entration  of  resources, 
decreased  or  i  nfair  competition, 
conflicts  of  in  erests,  or  unsound 
banking  pract  ces."  Any  request  for  a 
hearing  on  thi ;  question  must  be 
accompanied  )y  a  statement  of  the 
reasons  a  wri*.  en  presentation  would 
not  suffice  in  ieuof  a  hearing, 
identifying  sp  !cificaily  any  questions  of 
fact  that  are  ir  dispute,  summarizing  the 
evidence  that  ^oukl  be  presented  at  a 
hearing,  and  i  idica'ing  how  the  party 
commenting  v  ould  be  aggrieved  by 
approval  of  th  j  proposal. 

Comments  i  ^garding  the  application 
must  be  receii  ed  at  the  Reserve  Bank 
indicated  or  tie  offices  of  the  Board  of 
Governors  no!  later  than  September  1, 
1994. 

A.  Federal  fteserre  Bank  of  Chicago 
(James  A.  Blu(  mle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Anibank  i  Company  Inc.,  Sioux 
Center,  Iowa:  <  o  acquire  Ambank 
Insurance  Scr  ices,  Sioux  Center,  Iowa, 


and  thereby  continue  to  engage  in  its 
insurance  agency  activities  in  Sioux 
Center,  Iowa,  pursuant  to  Section 
225.25(b)(8)(iv)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  Ihs  Fe<lerai  Resnrve 
System,  August  2, 1994. 

Jennifer  ).  Johnson, 

Deputy  Secretory  of  the  Board. 

(FR  Doc.  94-19225  Filed  8-5-94;  8:45  am) 

BILUNG  CODE  SZIO^I-F 


Ames  National  Corporation;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  L'lal  would 
be  presented  at  a  hearing. 

Comments  regarding  this  appfication 
must  be  received  not  later  than 
September  1, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(lames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Awes  National CorporuUon,  Ames, 
Iowa;  to  acquire  80  percent  of  the  voting 
shares  of  Randall-Story  State  Bank, 
Story  City,  Iowa. 

Board  of  Governors  of  the  Fe*leral  Reserve 
System,  August  2, 1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-19226  Filed  8-5-94;  8:45  ami 
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James  Hubert  HolHs,  Jr.;  Change  in 
Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  nolificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.4 1)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  29, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  fames  Hubert  Mollis,  fr,  Brantley, 
Alabama;  to  acquire  5.06  percent  of  the 
voting  shares  of  Brantley  Bancorp,  Inc., 
Brantley,  Alabama,  and  thereby 
indirectly  acquire  Brantley  Bank  &  Trust 
Co.,  Brantley,  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2, 1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-19227  Filed  3-5-94;  8:45  ami 
BtLUNQ  COOC  e21»41-F 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Establishnnent  of 
New  System  of  Records;  Correction 

AGENCY:  Farm  Credit  System  Insurance 

Corporation. 

ACTK5N:  Correction. 

SUMMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
published  an  advance  notice  with 
request  for  comments  on  a  proposed 
system  notice  for  new  systems  of 
records  (59  FR  25053,  May  13, 1994)  as 
one  of  the  required  steps  in  establishing 
the  new  systems.  This  document 
corrects  a  typographical  error  in  the 
system  notice. 

EFFECTIVE  DATE:  July  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  R.  Nicholson,  Paralegal 
Specialist,  Farm  Credit  System 
Insurance  Corporation,  McLean,  VA 


22102-0826.  (703)  883-4125,  TDD  (703) 
883-4444. 

SUPPLEMENTARY  INFORMATtON:  In 
preparing  the  system  notice  for 
publication  in  the  Federal  Register,  a 
typographical  error  v^as  inadvertently 
made  in  system  record  FCSIC-7. 
Accordingly.  FR  Doc.  94-11444, 
published  May  13, 1994,  is  amended  as 
follows: 

FCSIC-7 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT:  [CORRECTED] 

1.  On  page  25060,  first  column,  third 
paragraph,  of  FCSIC-7  is  corrected  by 
removing  the  reference  "5  U.S.C. 
552a[k)(2)"  and  adding  in  its  place,  the 
reference  "5  U.S.C.  552a(k)(5)". 

Dated:  August  3.  1994. 
James  M.  Morris, 

Acting  Secretary  to  the  Board,  Farm  Credit 
Systerrt  Iriburance  Corporation. 
IFR  Doc.  94-19301  Filed  8-5-94;8:45am| 
BILUNG  CODE  6710-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Meeting  of  the  National  Advisory 
Council  for  Human  Genome  Research 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research,  National  Center  for 
Human  Genome  Research,  September  22 
and  23, 1994,  Embassy  Suites  Chevy 
Chase  Pavilion.  Chevy  Chase  I  and  II. 
4300  Military  Road,  NW..  Washington, 
DC. 

.  This  meeting  will  be  open  to  the 
public  on  September  22, 1994.  from  8:30 
a.m.  to  10:30  a.m.  to  discuss 
administrative  details  of  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  hmited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.lO(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  pubhc  on  September  22  at  10:30 
a.m.  to  recess  and  on  September  23  from 
8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
revi-al  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Dr.  Elke  Jordan,  Deputy  Director, 
National  Center  for  Human  Genome 
Research,  National  Institutes  of  Health, 
Building  38A,  Room  605,  Bethesda, 
Maryland  20892,  (301)  496-0844.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jane  Ades,  (301)  402-2205, 
two  weeks  in  advance  of  the  meeting. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172.  Human  Genome 
Research.) 

Dated:  August  1, 19Q4 
Susan  K.  Feldman, 
Committee  Managetifnt  Officer.  NIH. 
[FR  Doc.  94-19220  Fii>'d  8-5-94:  8:45  am) 
BILUNG  COOE  414»-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meetings: 
National  Advisory  Allergy  and 
Infectious  Diseases  Council;  Acquired 
Immunodeficiency  Syndrome 
Subcommittee;  Allergy  and 
Immunology  Subcommittee; 
Microbiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
September  22-23, 1994.  Meetings  of  the 
Council,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  held  at 
the  National  Institutes  of  Health, 
Building  31C.  Bethesda,  Maryland.  The 
meeting  of  the  NAAIDC  Acquired 
Immimodeficiency  Syndrome 
Subcommittee  will  be  hejd  at  the 
Marriott  Hotel,  5151  Pooks  Hill  Road. 
Bethesda,  Maryland. 

The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  September  22 
in  Conference  Room  6  from 
approximately  1  p.m.  until  4:  30  p.m. 
for  opening  remarks  of  the  Institute 
Director,  discussion  of  procedural 
matters.  Council  business,  and  a  report 
from  the  Institute  Director  which  will 
include  a  discussion  of  budgetar>' 
matters.  The  primary  program  will 
include  remarks  by  the  Director.  NIH.  an 
overview  of  reorganization  plans  within 
the  Division  of  Microbiology  and 
Uifectious  Diseases  as  well  as  reports  on 
the  Division  of  Intramural  Research,  the 
Grants  PoUcy  Issues  Working  Group, 
and  clinical  trials  issues. 


On  September  23  the  meetings  of  the 
NAAIDC  Allergy  and  Immunologv 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  open  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  subcommittees  will 
meet  in  conference  rooms  7  and  6 
respectively.  The  meeting  of  the 
NAAIDC  Acquired  Immunodeficiency 
Syndrome  Subcommittee  will  be  open 
to  the  public  from  8  a.m.  until 
adjournment  on  September  23.  The 
subcommittee  will  meet  at  the  Marriott 
Hotel,  5151  Pooks  Hill  Road.  Bediesda, 
Maryland. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(dj  of  Pub.  L. 
92-463,  the  meeting  of  the  NAAIDC 
Acquired  Im.nrjnodeficienry  S>'ndrome 
Subcommittee!.  N.\AIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  four  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  fi-om 
8:30  a.m.  until  approximately  1  p.m.  on 
September  22.  in  conference  rooms  6,  7 
and  8  respectively.  The  meeting  of  the 
full  Coimcil  v«ll  be  closed  from  4:30 
p.m.  until  recess  on  September  22  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  persona!  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Ms.  Claudia  Goad,  Committee 
Managem.ent  Officer,  National  In-^titute 
of  Allergy  and  Infectious  Disea^-es,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health.  Bethesda,  Mar>land 
20892.  3^01-490-7601.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  )ohn  J  McGowan,  Director. 
Division  of  Extramural  Activities. 
NIAID,  NIH,  Solar  Building,  Room 
3C20.  6003  Executive  Boulevard. 
Rockville.  Mary-land  20892.  telephone 
301-496-7291,  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855  Immunology.  Allergic 
and  Immunologic  Diseases  Research.  93.856, 


40366 


Microbiology 
Research 
Dated: 
Susan  K 
Committee  f 
IFRDoc 

BILLING  CODE 


Federal  Register  /  Vol.  59,  No.  151  /  Monday,  August  8,  1994  /  Notices 


Federal  Register  A  Vol  59.  No.  151  /  Monday.  August  8.  1994  ^  Notices 


403&7 


and  Infectious  Diseases 
Nal  ional  Institutes  of  Health] 

Augist  1,  1994. 


Felt  man, 

\fi  inagpment  Officer,  NIH. 
94-1 9221  Filed  8-5-94;  8:45  am] 

4140-01-M 


Opportunity  for  Exclusive  or  Non- 
Exclusive  L  censing:  Prostratin,  a 
Novel  Anti-\jiral  Compound  Useful  in 
the  Treatment  of  Acquired 
Immunodeficiency  Syndrome  (AIDS) 

AGENCY:  National  Institutes  of  Health, 
Public  Healt  i  Service,  DHHS. 
ACTION:  Noti  :e. 


SUMMARY:  n  le  National  Institutes  of 
Health  (NIH  ,  Department  of  Health  and 
Hirnian  Services  (DHHS),  seeks 
exclusive  or  non-exclusive  licensee(s) 
who  can  effc  ctively  pursue  the 
preclinical,  ( ;linical  and  conunercial 
development  of  prostratin  for  the 
treatment  of  human  immunodeficiency 
virus  (HIV)  i  nfection.  Scientists  at  the 
National  Cat  icer  Institute  have 
identified  a  i  lew  composition 
comprising  I  he  12-deoxyphorbol  ester 
derivative,  p  rostratin,  and  a 
pbarmaceutj  cally  acceptable  carrier  that 
has  been  fou  nd  to  have  strong  antiviral 
activity  agai  ist  HIV-l.  These 
compounds  may  have  advantageous 
phannacolo{  ic,  toxicologic,  and/or 
antiviral  pro  }erties,  especially  in  the 
treatment  of  AIDS.  NIH  intends  to  grant 
the  selected  irm(s)  world-wide  royalty- 
bearing  hcet  se(s)  to  practice  the 
inventions  e  nbodied  in  U.S.  Patent 
Apphcation  SN  07/530,562  entitled 
"Antiviral  C  )mposition"  and  related 
foreign  patent  applications  for  this  field 
of  use.  The  p  atent  rights  in  these 
inventions  h  ive  been  assigned  to  the 
United  State  s  of  America. 

SUPPI.EMENTARY  INFORMATION:  The  NIH 
seelcs  exclus  ve  or  non-exclusive 
ycensee(s),  \  rho  in  accordance  with 
requirement!  i  and  regulations  governing 
the  hcensing  of  government-owned 
inventions  (:  7  CFR  part  404),  have  the 
most  meritoi  ious  plan  for  the 
developmen  of  prostratin  to  a 
marketable  s  latus  to  meet  the  needs  of 
the  pubhc  aiid  with  the  best  terms  for 
the  NIH.  Specifically,  firm(s)  are  sought 
who  directly  or  indirectly,  will  be  able 
to: 

(1)  Isolate  3r  synthesize  and  provide 
sufficient  an  ounts  (e.g.  multi-kilogram 
amounts)  of  :ompounds  for  preclinical 
drug  develo]  >ment; 

(2)  Carry  o  at  preclinical  toxicology 
and  pharmacology  studies  and  testing, 
without  guaibnteed  assistance  from  the 
government,  to  complement  preclinical 


toxicology  and  pharmacology  currently 
being  performed  to  the  Investigational 
New  Drug  (IND)  stage  by  NCI. 

(3)  Perform  formulation  for  oral  and 
intravenous  use,  vialing,  quality  control 
testing,  bioavailability  testing  and 
distribution  of  the  drug  for  Phase  I  and 
Phase  n  and,  if  appropriate.  Phase  III 
clinical  trials  both  in  the  NIH  intramural 
program  and  in  the  extramural  AIDS 
Clinical  Trials  Groups  (ACTGs) 
established  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID). 
The  clinical  trials  may  be  performed 
under  the  sponsorship  of  an  IND  to  be 
held  by  NQ  or  NIAID.  Prior  to  being 
released  for  commercial  distribution, 
the  drug  will  have  to  be  granted  a 
product  bcense  by  the  Food  and  Drug 
Administration  (FDA); 

(4)  Synthesize  bulk  pharmaceutical 
product  necesMry  for  the  treatment  of 
500-1,500  patients  with  HIV  infection 
in  Phase  I,  D  and  III  developmental 
studies; 

(5)  Perform  clinical  studies.  NCI  and 
NIAID  may  conduct  studies  of  prostratin 
in  the  ACTGs  and  the  NIH  Clinical 
Center,  and  the  company  will  be 
expected  to  provide  the  drug  free  of 
charge  to  NIH  for  studies  conducted  in 
the  ACTGs  and  in  the  NIH  intramural 
program;  the  company  will  be  expected 
to  cooperate  with  NCI  and  NIAID  in 
providing  the  drug  and  supporting 
distribution  of  the  drug  imder  a 
treatment  IND  when  appropriate; 

(6)  Provide  data  management  support 
for  both  the  intramural  NIH  and 
extramural  studies  of  prostratin 
necessary  for  the  timely  submission  of 
a  NDA  to  the  FDA; 

(7)  Share  the  cost  with  NIH  of 
intramural  and  extramural  clinical 
monitoring  studies  (pharmacokinetics, 
patient  immune  proxies  and  viral 
outgrowth  studies)  necessary  for  the 
demonstration  of  clinical  efficacy  of 
prostratin  for  the  treatment  of  AIDS; 

(8)  Since  prostratin  and  its  anti-HIV 
properties  were  discovered  through 
Samoan  healers'  knowledge  of  flora 
indigenous  to  the  primary  forests  of 
Samoa,  the  NIH  is  concerned  that  the 
collection  and  utilization  of  the  natural 
plant  material  comport  with  all 
applicable  Federal  and  Samoan  policies 
related  to  biodiversity.  In  order  to 
comport  with  such  policies,  the 
successful  applicant  will  be  required  to 
negotiate  and  enter  into  agreements 
with  the  appropriate  Samoan 
government  agencies.  The  original 
collector  of  the  source  plant  which  was 
tested  for  anti-HIV  activity  on  the  basis 
of  interviews  with  Samoan  healers,  may 
be  willing  to  facilitate  such  negotiations. 
In  the  event  that  these  negotiations  with 
the  Samoan  authorities  are 


unsuccessful,  the  Ucensee  must  agree  to 
consent  to  binding  arbitration. 

The  criteria  that  NIH  will  use  to 
evaluate  exclusive  or  non-exclusive 
license  applications  will  include,  but 
not  be  Umited  to  those  set  forth  by  37 
CFR  404.7(a)(l)(ii)-(iv),  as  well  as: 

(1)  Manufacturing  capabilities  for 
antiviral  compounds  and  a  plan  for 
production  of  prostratin; 

(2)  Experience  in  preclinical  and 
clinical  drug  development  with  special 
emphasis  on  the  development  of 
antiviral  compoimds; 

(3)  Experience  in  the  evaluation, 
monitoring  and  interpretation  of  data  for 
investigational  biologic  and  virblogic 
assays  under  an  IND; 

(4)  Experience  in  the  evaluation, 
monitoring  and  interpretation  of  data 
from  Phase  I  and  Phase  II  clinical 
studies  for  an  IND; 

(5)  Demonstrated  expertise  in 
monitoring  drug  levels  using  state-of- 
the-art  methods  for  measuring  drugs  in 
blood,  urine  and  CSF; 

(6)  A  willingness  to  cooperate  with 
NCI  in  the  collection,  evaluation, 
publication  and  maintenance  of  data 
from  animal  studies  and  from  clinical 
trials  and  tests  of  investigational 
biologic  assays; 

(7)  Demonstrated  competence  in 
developing  oral  formulation  and 
sustained-release  oral  formulations; 

(8)  Ability  to  produce,  package, 
market  and  distribute  pharmaceutical 
products  in  the  United  States  and  to 
provide  the  product  at  a  reasonable 
price; 

(9)  Willingness  to  sustain  the  cost  of 
prostratin  drug  development  as  outlined 
above  (i.e.,  bulk  drug  synthesis,  data 
management,  animal  studies,  clinical 
studies,  etc.); 

(10)  Agreement  to  be  bound  by  DHHS 
regulations  and  guidelines  involving 
human  and  animal  subjects; 

(11)  An  aggressive  developmental 
plan  that  includes  appropriate 
milestones  and  deadlines  for  preclinical 
and  clinical  development  and  for 
marketing  approval. 

(12)  Agreement  to  negotiate  and  enter 
into  agreements  with  the  appropriate 
Samoan  authorities  on  terms  acceptable 
to  all  parties. 

EFFECTIVE  DATE:  In  view  of  the  high 
priority  for  developing  new  drugs  for 
the  treatment  of  HIV  infection,  all 
proposals  must  be  received  on  or  before 
October  7, 1994. 

ADDRESSES:  Requests  for  a  summary  of 
the  anti-HIV  activity  of  prostratin  or 
other  questions  and  comments 
concerning  the  clinical  aspects  of  this 
technology  should  be  directed  to:  Kate 
Duffy  Mazan,  J.D.,  Office  of  Technology 


Development,  National  Cancer  Institute, 
Building  31,  Room  4A34.  9000 
Rockville  Pike,  Bethesda.  MD  20892. 
Telephone:  (301)  496-0477;  Fax:  (301) 
402-2117. 

Requests  for  a  copy  of  the  patent 
application,  license  application  form,  or 
other  questions  and  comments 
concerning  the  licensing  of  this 
technology  should  be  directed  to: 
Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  601 1  Executive  Boulevard. 
Suite  325,  Rockville,  MD  20852. 
Telephone:  (301)  496-7735  e.Ktension 
266;  E-mail:  Steve— 
Ferguson©NIHOD601;  Fax:  (301)402- 
0220.  A  signed  confidentiality 
agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

Dated:  |uly  30. 1994. 
Barbara  M.  McCarey. 

Deputy  Director,  Office  of  Technology 

Transfer. 

IFR  Doc.  94-19222  Filed  B-5-94:  8:45  ami 
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Pubitc  Healfh  Service 

Announcement  From  the  National 
Vaccine  Program  Office  (NVPO); 
Communicaton  With  Private  Sector 
Vaccine  Developers 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health.  HHS. 

SUMMARY:  To  facilitate  gathering  and 
dissemination  cf  information  on  issues 
considered  by  the  NVPO  and  the 
National  Vaccine  Advisory  Committee 
(NVAC),  N\TO  is  estaLlishing  a  list  of 
private  sector  vaccine  developers,  with 
whom  it  will  routinely  communicate. , 

All  private  sector  entities  engaged  in 
development  of  vaccines  against 
infectious  dise.ises  are  encour^ed  to 
notify  NVPO  of  their  interest, 
specifically  indicating  contact  person, 
address,  phone  and  fax  numbers,  and,  if 
available,  INTERNET  e-mail  address. 

The  above  information  should  be  sent 
to:  Roy  Widdus,  National  Vaccine 
Program  Office.  5600  Fishers  Lane. 
Rockwall  U  Building,  Suite  1075. 
Rockville,  MD  20857.  Phone:  (301)  594- 
6350.  Fax:  (301)  594-2999. 

Dated:  Iuly27.  1994. 
Chester  A.  Robinson, 
Acting  Director,  National  Vaccine  Program 
Office. 

IFR  Doc.  94-19193  Filed  8-5-94:  8:45  ami 
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DEPARTiWENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-1 30-1 520-02;  GP4-253J 

Washington;  Closure  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  closure. 

SUMMARY:  This  notice  announces  tlie 
regulated  fire  closure  of  Bureau  of  Land 
Management  (BLM)  lands  in  Spokane 
District  for  the  following  activities  until 
further  notice. 

1 .  Building,  maintaining,  attending,  or 
using  a  fire,  campflre.  or  stove  fire, 
including  a  charcoal  briquette  fire  (43 
CFR  9212.2)(a). 

Note:  Liquified  or  bottled  gas  stoves  and 
heaters  are  permitted  provided  that  they  are 
used  within  an  area  at  least  ten  (10)  feet  in 
diameter  that  is  clear  of  all  Hanuiiable 
material. 

2.  Smoking  while  traveling  in  timber, 
brush,  or  grass  areas,  except  in  vehicles 
on  roads,  or  cleared  areas  at  least  three 
feet  in  diameter,  or  in  boats  on  rivers  or 
lakes  (43  CFR  9212.2)(a). 

3.  Operating  any  type  of  motorized 
vehicle  off  developed  roadways.  Parking 
of  a  vehicle  off  roadways  must  be  done 
in  an  area  clear  of  flaimnable  materials 
(43  CFR  9212.2(a)). 

Note:  Use  of  roads  developed  for 
automobile  use  which  are  clear  of  flammable 
materials  is  permitted. 

The  following  exemptions  are 
allowed: 

1.  Persons  with  a  permit  specifically 
authorizing  the  otherwise  prohibited  act 
or  omission. 

2.  Any  federal,  state,  county,  or  local 
officer  or  a  member  of  an  organized 
^scue  or  firefighting  force  in  the 
performance  ot  an  official  duty. 

3.  Employees  of  the  Bureau  of  Land 
Management,  while  engaged  in  official 
duties. 

Penalties  are  as  follows: 
Violation  of  these  p-nhibitions  is 
punishable  by  a  fine  of  not  more  than 
$1,000  Of  imprisonment  of  not  more 
than  12  menus,  or  both  (43  CFR 
9212,4). 

FOR  FURTHER  MFOfOIATION  COMTACT: 
Richard  E.  Hubbard,  Acting  District 
Manager.  Bureau  of  Land  Management. 
Spokane  District  Office,  1103  N. 
Fancher,  Spokane,  Washington,  99212- 
1275;  509-536-1200. 
SUPPLEMENTARY  INFORMATION:  The  very 
high  and  extreme  rated  fire  conditions 
in  the  State  of  Washington,  together 
with  drought  conditions  and  limited 
firefighting  resources  due  to  their 
commitraent  to  large  numbers  of  active 
wildfires,  necessitate  prevention 


measures  designed  to  limit  additional 
ignitions  on  public  lands.  This  closure 
parallels  those  taken  by  other  federal 
and  state  agencies  on  adjacent  and 
intermingled  lands  with  the  Spokane 
District  boundaries- 
Dated:  August  2.  1994 
Richard  E.  Hubbard. 
Acting  District  Monagsr. 
IFR  Doc.  94-19253  Filed  6-5-94;  8  45  ami 
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(WY-930-4210-06;  WYW  1 30940] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting: 
Correction  of  Legal  Description; 
Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  correction  of  legal 

description. 

SUMMARY:  This  notice  corrects  the  legal 
description  previously  published  in  the 
Federal  Register  Notice  of  February  1 , 
1994  (59  FR  4721)  for  a  proposed 
withdrawal  of  land  and  minerals  to 
protect  important  scenic,  recreation,  and 
cultural  resource  values  in  the  Devil 
Canyon  Area  near  Lovell.  Wyoming. 
The  description  is  corrected  os  follows: 
On  page  4721,  column  3,  the  last  line, 
which  reads  "Sec.  14,  NE'ASEv*. 
NViNE'A,  NV;v«:"  is  hereby  corrected  to 
read  "Sec  14.  NVa,  SEV«;".  On  page 
4722,  column  1.  line  1,  which  reads 
"Sec.  15.  NVj,  SEV«.",  is  hereby 
corrected  to  rtad  "Sec.  15.  .NVjNE''^, 
SE'ANE'A." 

Dated:  July  28.  J'>94 
Avis  D.  Rostrsn, 
Acting  Associate  State  DTrector. 
IFR  Doc.  94-19230  Filed  8-5-94;  8  45  ami 
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Naticnat  Park  Service 

Gauley  River  National  Recreation  Area 
Draft  Genera)  Management  P'sn/ 
Environmental  impact  Staten-.ent 

AGENCY:  Nati&aal  Park  .Service;  Ir.tersor 
ACTION:  Notice  of  ettension  of  comment 
period. 

SUMMARY:  The  National  Park  Service  is 
extending  the  pubfic  review  period  for 
the  Cauley  River  National  Recreation 
Area  draft  Gener.il  Management  Plan/ 
Environmental  Impact  Statement/Land 
Protection  Plan  (DGMP/EIS/LPP). 
DATES:  The  public  review  period  for  the 
DGMP/EISyLPP  is  being  extended 
through  November  7. 1994.  All  review 
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comments  r  ust  be  postmarked  no  later 
than  Novem  3er  7. 1994. 
SUPPLEMENT  VRY  INFORMATION:  The 
DGMP/EIS/  J^P  presents  four 
alternatives  for  hiture  management  and 
use  of  Gaulc  y  River  National 
Recreationa  Area. 


INFORMATION  CONTACT: 
erintendent,  Gauley  River  National 
iirea,  104  Main  Street,  P.O. 
Jean,  West  Virginia 
Telephone  (304)  465-0508. 
oftheDGMP/EIS/LPP, 
cont^t  the  Superintendent  at  the 


Gl(n 


FOR  FURTHEf 
Supi 

Recreation 
Box  246 
25846 

For  copie; 
please 
above  addre^ 


Robert  F.  Gif , 

Regional  En 
Atlantic  ftegi 
[FRDoc 
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94-191861 


4l10-7(Mtl 


Office  of  Siirface  Mining  Reclamation 
and  Enforc4(Tient 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  lender  the  Pap>erworlt 
Reduction  Act 


The  propc^l 
information 
submitted  tc 
and  Budget 
provisions  o 
Act  (44  U.S 
proposed  collecti 
related  form 
may  be  obta  ned 
Bureau's  cleu'an 
number  liste  d 


for  the  collection  of 
listed  below  has  been 
the  Office  of  Management 
or  approval  under  the 
'  the  Paperwork  Reduction 
Chapter  35).  Copies  of  the 
on  of  information  and 
and  explanatory  material 
by  contacting  the 
ce  officer  at  the  phone 
Comments  and 
)n  the  requirement  should 
to  the  Bureau 
er  and  to  the  Office  of 
and  Budget.  Paperwork 

ct  (1029-0103), 
DC.  20503,  telephone  202- 


fic 


P  ojei 


;si 


rtL 


(  r. 


ar  d 


pro^cuu 
States  anc 
noncoal 
Abandonti 
informati 
compliande 
Control 
Bureau  For 
Frequency: 
Description 
Indian  Tri 
Estimated  C 
Annual  Resj 
Annual  Bu 
Bureau 
Trelease  ( 


suggestions 

be  made  dir^tly 

clearance  o 

Managemen 

Reduction 

Washington 

395-7340 

Title:  Nonccfel  Reclamation— 30  CFR 

875 
OMB  Numb- 
Abstrc-r.  Th 


r:  1029-0103 

s  Part  establishes  the 
and  requirements  for 

Indian  Tribes  to  conduct 
lamation  under 
Mine  Land  funding.  The 
is  needed  to  assure 
with  the  Surface  Mining 
Reclamation  Act 

Number:  None 


On 


1  iCS 


ot:casion 
)f  Respondents:  State  and 
-s 

mpletLon  Time:  140  hours 
onses:  3 
rden  Hours:  420 
Cleaiance  Officer:' John  A.    ■ 
02) 343-1475 


Dated:  May  17,  1994. 
Andrew  F.  DeVito. 

Chief,  Branch  of  Environmental  and 

Economic  Analysis. 

iFR  Doc.  94-19279  Filed  8-5-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Covington  &  Burling  for 
permission  to  use  certain  data  from  the 
Commission's  1991  and  1992  ICC 
Waybill  Samples.  A  copy  of  the  request 
(WB447— 7/29/94)  may  be  obtained 
from  the  ICC  Office  of  Economic  and 
Environmental  Analysis. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196 

Vernon  A.  Williams, 
Acting  Secretary. 
[FR  Doc.  94-19232  Filed  8-5-94;  8:45  am) 
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Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Association  of  American 
Railroads,  Economics  and  Finance 
Department  for  permission  to  use 
certain  data  from  the  Commission's 
1 986  through  1993  ICC  Waybill 
Samples.  A  copy  of  the  request 
(WB448— 7/22/94)  may  be  obtained 
from  the  ICC-Office  of  Economic  and 
Environmental  Analysis. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  thf-y  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash.  (202)  927- 
6196. 

Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc.  9-1-19233  Filed  8-5-94:  8:45  am) 
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[Finance  Docket  No.  32546] 

Wisconsin  &  Southern  Railroad  Co. — 
Purchase,  Lease  and  Operation 
Exemption — Canadian  Pacific  Rail 
Services 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343  the  purchase,  lease,  and 
operation  by  Wisconsin  &  Southern 
Railroad  (WSOR)  of  approximately  20 
miles  of  Canadian  Pacific  Rail  Ser\'ices' 
(CPRS)  1  rail  lines.  WSOR  seeks  to:  (1) 
Purchase  and  operate  an  8.86-mile  line 
of  railroad  between  mileposts  167.6  in 
Madison  and  milepost  146.72  ^  in 
Middleton,  WI,  and  a  diverging  0.21- 
mile  line  between  milepost  138.79  and 
138.58  in  Madison.  WI;  (2)  lease  and 
operate  6.82  miles  of  additional  CPRS 
raifroad  trackage  between  milepost 
94.49  and  milepost  11.02  (including  a 
"Wye"  track  to  milepost  46.28)^  located 
in  and  around  Janesville.  WI;  and  (3) 
lease  and  operate  an  additional  5513.1 
feet  (3.66  miles  in  the  aggregate)  of  yard  . 
track  constituting  CPRS'  "West  Yard"  at 
Janesville.  WI,  subject  to  standard  labor 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  August  18,  1994.  Petitions  to  stay 
must  be  filed  by  August  15,  1994. 
Petitions  to  reopen  must  be  filed  by     . 
August  28. 1994. 

ADDRESSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32546  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423;  and  (2)  Robert 
A.  Wimbish.  Rea.Crqss  &  Auchineloss, 
Suite  420, 1920  N  Street  NW., 
Washington.  DC '20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721). 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynainic 
-Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  D.C.  20423.  Telephone:   • 
(202)  289-4357/4359.  IAssi?tance  for 
the  hearing  impaired  is  available 


-.  '  CPRS  was  formerly  known  as  Soo  LiTle  Railroad- 
Company. "  -  • 

'Thie  mileposts  do  not  indicate  aduatniilc^ge 
■  differenli^ils.  .       • 

'Milepost  designations  do  not  reprer-ent  points 
on  a  single  line  of  railroad,  but  instead  nrc 
mileposts  from  two  separately  ideniifiRd.  but 
connecting,  lines  of  tailioad. 


through  TDD  services  at  (202)  927- 

5721). 

Decided:  August  1, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary . 

IFR  Doc.  94-19234  Filed  8-5-94:  8:45  am) 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  three-day  meeting.  The  meeting  will 
be  open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 

DATES:  October  27-29. 1994. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Fourth  Floor  Agency 
Conference  Room,  One  Columbus 
Circle,  NE.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts,  Washington. 
DC.  20544.  telephone  (202)  273-1820. 

Dated:  August  1. 1994. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  94-19254  Filed  8-5-94;  8:45  am] 
BILLING  COOe  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States.  1 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  opento  public  observation  but 
not  participation  and  will  commence 
each  day  at  8:45  a.m.  ,  . 

DATES:  September  22-23. 1994. 
ADDRESSES:  Association  of  the  Bar  of  the 
City  of  New  York.  42  West  44lh  Street, 
New  York,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief.  Rules  Committee 
Support  Office.  Administrative  Office  of 


the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  August  1, 1994. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
(FR  Doc.  94-19255  Filed  8.-5-94:  8:45  am) 
BILLING  COOE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
three-day  meeting.  The  meeting  will  be 
open  to  public  obser\'ation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 
DATES:  October  20-22, 1994. 
ADDRESSES:  The  Westin  La  Paloma, 
3800  East  Simrise  Drive,  Tucson. 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief.  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts.  Washington. 
DC  20544,  telephone  (202)  273-1820. 

Dated:  August  1.  1994. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  94-19256  Filed  8-5-94;  8:45  am] 
BILUNG  COOE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 
DATES:  October  6-7,  1994. 
ADDRESSES:  Supreme  Court  of  New 
Mexico,  237  Don  Caspar  Avenue,  Santa 
Fe,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C  20544,  telephone  (202) 273-1820. 

Dated:  August  1,  1994. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  94-19257  Filed  8-5-94;  8:45  ami 
BILUNG  COOE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  two-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation 
and  will  commence  each  day  at  8:30 
a.m. 

DATES:  October  17-18, 1994. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Fourth  Floor  Agency 
Conference  Room,  One  Columbus 
Circle,  NE.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington. 
DC  20544,  telephone  (202)  273-1820. 

Dated:  August  1,  1994. 
John  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  94-19258  Filed  8-5-94;  8:45  am) 
BILUNG  COOE  2210-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-29,929] 

AFL-CIO-N.M.U.;  Port  Arthur,  TX; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  31, 1994  in  response  to 
a  worker  petition  which  was  filed  on 
May  9,  1994  on  behalf  of  workers  at 
AFL-CIO-N.M.U.,  Port  Arthur,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdraum.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  25th  day  of 
July,  1994. 

Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustmen  t 

Assistance. 

(FR  Doc.  94-19237  Filed  8-5-94:  8:45  ami 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment  } 

Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents       j 
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TA-W-29.773;  James  Rivercorp,  Old 
Town.  ME 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-29,971;  First  Inertia  Switch, 
Grand  Blanc,  MI 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  diuing  the 
relevant  period  as  required  for 
certification. 

TA-W-29, 736:  Circle  L.  Drilling  Co., 
Vernal,  UT 

The  investigation  revealed  that 
criterion  (2)  has  not  Ijeen  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-29,846:  Moore  Business  Forms  6- 
Systems  Div.,  Lewisburg,  PA 

The  investigation  revealed  that 
criterion  (2)  and  (3)  have  hot  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  Uireat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-29,825;  Washington  Energy 
Resources  Co.,  Seattle,  WA 

The  investigation  revealed  that 
criterion  (2)  and  (3)  have  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
reparations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29,726;  Penkota  Wi.rpline  - 

Service,  Inc.,  Willision.  SD 
A  certification  wss  issued  covering  all 
workf^rs  separated  on  or  aftrr  Marr:h  28, 
1993. 
TA-W-29,891;  August  F.  Nielsen  Co., 

Inc.,  Allentown,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mev  1 1 , 
1993.  .  ' 

TA-W-20,892:  Trfco  Product/,  Corp.,' 

Buffalo,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  10, 
1994. 
TA-W-29,933;  Howes  Leather  Co.,  Inc.. 

Ashland  Hide  Co.,  Ashland.  AT 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1,1994. 

TA-W-29,a43:  Davis  Great  Guns 
Logging  Co..  Victoria,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19. 
1993. 

TA-W-29,541;  Zum  Industries,  Inc., 
Zurn  Energy  Div.,  Erie,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
18, 1993. 

W-29.690:  Feuter  Mfg.,  Hopkins,  MM 

A  certification  was  issued  covering  all 
workers,  separated  on  or  ai^er  March  17, 
19G3. 

TA-W-29,930;  Lou  Levy  &■  Son/Jersey 
Fashion,  Jersey  City,  NJ  TA-Wr29. 
932;  Lou  Levy  &  Son.  New  York.  NY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  13, 

1993. 

TA-W-29,947:  Portland  Glove  Co., 
Wells  Lamont  Corp.,  Carlton,  OR  , 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  20, 
1993. 

TA-W-29,519:  Steward.  Inc..  East  Ridge, 
TN 

A  certification  was  issued  covering  all 
worTcers  separated  on  or  after  January 
27, 1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
25G(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Aci  as  amended,  the 
Departmenhof  Labor  presents 
summaries  of  determinations  regarding ' 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  July,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  fur 
N.AFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  prtiportioii 
of  the  workers  in  the  workers'  fimi,  or  an  ' 
appropriate  subdivision  thereof,  (inrhiding 
v.'orkers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(A)  That  sales  or  production,  or  both.jjf  •  • 
such  firm  or  subdivision  have  decreased  " 
absolutely, 

(b)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  dlrtxlly  competitive  with 
artic  les  produced  by  such  finn  or  subdivision 
have  increased. 

(c)  That  the  increase  in  imports  contributed  - 
importantly  to  such  workers'  separations  or 
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threat  of  separation  and  to  the  decline  in 
sales  or  production  of  such  firm  or 
subdivision;  or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  Or 
subdivision. 


Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-000140;  Moore  Business 

Forms,  Buckhannon,  WV 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  Departmental  survey  was  conducted 
with  firms  to  whom  the  subject  plant 
submitted  bids  but  did  not  receive 
contracts  for  the  production  of  business 
forms.  The  survey  also  revealed  that  the 
subject  contracts  were  awarded  during- 
the  first  quarter  of  1994  to  domestic 
firms  for  production  in  the  US. 
NAFTA-TAA-00143;  Gordon  County 

Farm,  Bryan  Foods  Div.,  Calhoun, 

GA 
The  investigation  revealed  that 
criteria  (3)  &  criterion  (4)  were  not  met. 
There  was  no  shift  in  production 
workers'  firm  to  Mexico  or  Canada. 
Production  is  being  transferred  from  the 
subject  plant  to  other  domestic  plants  of 
the  Brj'an  Foods  Div.  Sales  did  not 
decline  in  the  relevant  period.  A  survey 
of  major  customers  revealed  that  they 
did  not  purchase  processed  iheats  from 
Mexico  or  Canada. 
NAFTA-TAA-001 42;  Avery  Dennison, 

Soabar  Systems  Div..  Gastonia,  NC 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
section  506  (b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8, 
1993,  the  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 
NAFTA-TAA-00144;  USA  Classic,  Inc.. 

Counce,  TN  and  Stantonville,  TN 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  from  the 
workers'  firm  to  Mexico  or  Canada.  The 
investigation  further  revealed  that  USA 
Classic's  imports  were  not  from  Canada 
or  Mexico.  A  survey  revealed  that  major 
customers  did  not  import  activewear 
frorn  Mexico  or  Canada  in  the  period 
relevant  to  this  investigation. 
NAFTA-TAA-001 62;  Technology 

Marketing  Group,  Inc.,  Longwood 

FL 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 


performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00157;  Martin  Marietta 

Corp.,  Government  Electronic 

Systems,  Moorestown,  NJ 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met. 

A  survey  was  conducted  with  firms  to 
whom  Martin  Marietta  submitted  bids 
for  large  contracts  which  it  did  not 
receive.  The  survey  revealed  that  the 
contracts  under  investigation  were 
awarded  to  domestic  firms  which 
utilized  only  domestic  production 
facilities  to  fulfill  the  terms  of  the 
contracts. 

NAFTA-TAA-001 28;  Washington 
Energy  Resources  Co  (WERCO). 
Seattle.  WA 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  U.S. 
imports  of  dry  natural  gas  from  Canada 
and  Mexico  declined  in  the  March  1993 
through  February  1994  period  compared 
to  the  same  period  one  year  earlier. 
Sales  of  crude  oil  and  natural  gas  at 
Washington  Energy  Resources  Co 
(WERCO)  increased  in  FY  1993 
compared  to  FY  1992  and  in  the  first  six 
months  of  FY  1994  compared  to  the 
same  period  in  FY  1993. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-001 46;  Theel  Shake.  Inc.. 
Amanda  Park.  WA 

A  certification  was  issued  covering  all 
workers  of  Theel  Shake,  Inc.,  Amanda 
Park,  WA  separated  on  or  after 
December  8, 1993. 

NAFTA-TAA-00141;  Thomas  &  Betts 
Corp..  Electronics  Div..  Inman.  SC 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  electronic 
components  for  the  personal  computer 
industry  at  the  two  buildings  in  Inman, 
SC  of  Thomas  &  Betts  Corporation, 
Electronics  Div.  separated  on  or  after 
December  8, 1993. 
NAFTA-TAA-001 61;  MagneTek, 
Huntington,  IN 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  magnetic 
components  at  MagneTek  in 
Huntington,  IN  separated  on  or  After- 
December  8, 1993. 

NAFTA-TAA-001 58;  Oxford  Industries. 
Inc..  Oxford  Shirtings  Div..  Dawson. 
GA 

A  certification  was  issued  covering  all 
workers  of  Oxford  Industries,  Inc., 
Oxford  Shirtings  Div.,  Dawson,  GA 
separated  on  or  After  December  8, 1993. 


NAFTA-TAA-00150;  BAC-Pritchard 
Baltimore  Aircoil  Co..  Merced.  CA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
fiberglass  at  BAC-Pritchard,  of 
Baltimore  Aircoil  Co.,  Merced,  CA 
separated  on  or  after  December  8, 1993. 

NAFTA-TAA-001 52;  Woolrich,  Inc., 

Avis,  PA 
NAFTA-TAA-O0153;  Woolrich,  Inc., 

Blanchard.  PA 
NAFTA-TAA-00154:  Woolrich.  Inc. . 

Woolrich.  PA 
NAFTA-TAA-001 55;  Woolrich,  Inc.. 

Broomfield,  CO 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  men's  &  women's 
outerwear  &  sportswear  at  the  above 
mentioned  facilities  of  Woolrich,  Inc., 
separated  on  or  after  December  8,  1993. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  July.  1994.  Copies  of  these  determinations 
are  available  for  inspection  in  Room  C-4318. 
U.S.  Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington,  DC.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the  above 
address. 

Dated:  July  29. 1994. 
Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  94-19238  Filed  8-5-94;  8:45  am) 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment       i 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  ofthe  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  ofthe  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  ofthe  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
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Assistance ,  at  the  address  shown  below, 
not  later  tl  lan  Augtist  18, 1994. 

hitcrcstt  d  persons  are  invited-to 
submit  WT  tten  conuiients  regarding  the 
subject  ni£  Iter  of  the  investigations  to 
the  Directi  r,  OfBce  of  Trade  Adjustment 


Petitioner. 


Assistance,  at  the  address  shown  below, 
not  later  than  August  18, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of  _ 

Appendix 


Labor,  200  Constitution  Avenue  NW,, 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  18th  day  of 
July,  1994. 
Violet  Thompson, 

Depu  ty  Director,  Office  of  Trade  Adjustment 
Af^sistance. 


UnionAworkers/firm — 


Biyan's    Gj)rdcn    County     Farm 

Co{Co). 
VistaL.te(Wlrs) 
USA  Classii ,  lnc(Wkrs) 
Texaco  Che  mical  Co(Wkfs) 
Southland  C  orp(Wkrs) 
Atlas  I  luilding  Systems, 

lnc(CGLL 
Ptulips  Light  ng  Co(Wkr3) 


Pet  Connecpon(Co) 

Parker  Seal  Co(Wkrs)  

Miller  Redwixxj  Ptywood(Co) 

Information  [  Handling 

Services(llVkrs). 
H&W  ServKp  Co<Wkrs) 
Apparel  Belt  Resource(Wkr8) 
Mot>il    Explbratnn    &    Producing 

(Co). 
Mot3ii    Expixation    &    Producing 

(Co). 
Mobil    Expiration.  &    Producing 

(Co). 
Envirogas,  l^(Wkrs) 


|FR  Doc.  944-19240  Filed  8-5-94:  8:45  ami 

BILLING  CODE  4eiO-30-M 


[TA-W-29,1 35] 


Himont  ln< 
Jersey;  Termination 


Pursuan 
Actof  197  i 
initiated 
to  a  worke 
November 
at  Himont 
Jersey. 

The  peti 
petition  be 
further  i: 


BILLING  COOC 


Location 


Calhoun,  GA  

Lancaster,  PA 

Corinth.  MS  

Houston,  TX  

Willow  Grove,  PA  ... 
Voorhees,  NJ  

Richmond,  KY 

Gun  Barrel  City,  TX 

Berea.  KY 

Grants  Pass,  OR  .... 
Engle<vood,  CO 

Crane.  TX 

New  York,  NY  

Dallas,  TX  

Dallas,  TX  

Dallas,  TX  

Hamburg,  NY  


Date 
received 


07/18/94 

07/18/94 
07/18/94 
07/18/94 
07/18/94 
07/18/94 

07/18/94 
07/18/94 
07/18/94 
07/18/94 
07/18/94 

07/18/94 
07/18/94 
07/18/94 

07/18/94 

07/18/94 

07/1 8«4 


Date  of 
petition 


06/0S/94 

06,'30/94 
07/05<'94 
07/03/94 
07/06«4 
06/28/94 

07/08/94 
07/07/94 
06/24/94 
07/11/94 
07I06JS4 

07/05/94 
07/09/94 
07/07/94 

07/07/94 

07/07/94 

07/14/94 


Petition  No. 


30.107 

30,108 
30.109 
30.110 
30,111 
30.112 

30,113 
30,114 
30,115 
30.116 
30,117 

30,118 
30.119 
30,120 

30.121 

30.122 

30,123 


Artrcles  proijuced 


Proceosed  meats. 

Bicycle  headlight  sys-cnns. 

Men's  lacSes,  &  chikJren's  sportwear. 

Chemicals. 

Maintenance  workers. 

MoW  concrete. 

Lamps. 

Pet  products.        ,      ^ 
O  rings/seals.     . 
Hardtxtard  panels. 
Microtilm  datattases. 

Hot  oil  servKes. 

Apparel  belts. 

Oil,  gas  exploration  and  production-~ 

(MEPUS). 
Technical  support— (ME  PSI). 

Technfcal  support— (MEPTEC). 

Natural  gas. 


,  East  Brunswick,  New 
of  Investigation 


to  Section  221  of  the  Trade 
,  an  investigation  was 
,  April  11, 1994  in  response 
petition  which  was  filed  on 
9, 1993  on  behalf  of  workers 
nc,  East  Brunswick,  New 


ioner  has  requested  that  the 
withdrawn.  Consequently^ 
nvfestigation  in  this  case  would 

pi  irpose,  and  the  investigation 

t*  rminated. 
Washington.  D.C.  this  28lh  day 


serve  no 
has  been 

Signed  in 
of  July,  199' 
Violet  L.  Th  > 

Depu  ty  Dir^tor, 
Assistance 

|FR  Doc.  94419241  Filed  8-5-94;  8:45  am 


mpson. 

Office  of  Trade  Adjustment 


4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement — ^Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  firora  a  Goverrjor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA). 
Employment  and  Training 
Administration  (ETA),  I>epartment  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  &f 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  firom  emplojTnent 
after  December  8, 1993  (date  of 


enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  August  18, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  August  18, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA,  ETA.  DOL,  Room 
C-4318,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Washington,  DC,  this  28lh  day  of 
July,  1994. 
Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistartc*). 
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Appendix 


Petitioner  (unionAwofkers/firm) 


Anchor    Advance    Products;    Cosmetics 

(Wkrs). 
Sola  Group  Ltd.,  dba;  Sola  Optical  USA 

Inc.  (Wkrs). 
TMG-Reman;      Motor     Coach      Industry 

(Wkrs). 
Highla-xl  Yarn;  Textile  Div.  (ACTTWO) 

Alaska  Pulp  Corporation;  Rowan  Bay  Log- 

gimj  (Co.). 
A&W  Brands,  Inc.  (TEAMSTERS)  .' 


Location 


Monistown,  TN  .. 
Petaluma,  CA  .... 
Schenectady.  NY 

Higr.poirrt.  NC 

Sitra,  AK  ."........:.;. 

Modesto.  CA  


Date  re- 
ceived at 
Governor's 
office 


07/18/94 
07/18.'94 
07/15/54 
07/21/94 
07/'21.'94 
'  07/21/94 


Petition  No 


NAFTA-OOiai 
NAFTA-0C182 
NAFTA-00183 
NArrA-001&4 
NAFTA-00185 
NAFTA-00186 


Artidea  produced 


Cosnielic   containers   ie.   lipstick   tubes. 

eyestiadow  compacts. 
Single  vision  glass  tenses. 

Body  parts  lor   commeraaJ  txjs^is  and 

wheel  chairlfe. 
Socks,    shirts  gamnents   of  cotton   £.nd 

yam 
Pulp  and  lumber. 

Beverage  (lava  concentrates  and  foun- 
tain syrups. 


IFR  Dw  .  f!-;-l9239  Filed  8-5-94;  RAT-,  ami 
BILUNG  CCOe  4S10-30-M 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-^8; 
Excmption^AppticatlonNo.  L-«412,  et  alj 

Grant  of  Individual  Exemptions; 
Beaumont  Area  Pipefitters  Joint 
Apprenticeship  Committee,  etal. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor.  . 

ACTION:  Grfint  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retircmen*.  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1966  ithe 
Code). 

Notices  were  published  jn  the  Federal 
Register  of  the  pendency  before  the 
Department  of  propof^als  to  grant  such 
exemptions  The  notices  set  forth  a         ^ 
summary  of  facts  and  represenlatior.s 
contained  in  each  application  .for 
c:vrinption  and  refened  interested 

.   persons  to  the  respective  appli'JXiliruis 
for  a  complete  sfatumenf  of  the  facts  and 
represcntations.-The  appiicatibns  have 
been  avail iblo  for  public  inspection  at. 
the  Departmciit  in  Wa.ihington,  D.C  The 
notices  also  invited  interested  persons- 
to  submit  comments  on  the  rerjuesfed  ' 
e.\empf  ions  to  the  Department.  In 
jiddiiion  the  notins  stated  that  any 
interested  person  might  snbnnt  a 
v.rittrn  request  that  a  public  hfiarinj^  be 
held  (where  appropriate).  The 
apphrants  have  represented  that  they 
havi»  cnmnlied  with  the  requirements  of 
the  notification  to  interested  persons. 

JMo  public  rbmmenfs  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
rpieivi^d  by  the  Department. 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are- 
being  granted  solely  by  the  Department 
because,  effective  December  31 .  1978. 
section  102  of  Reorganization  Flan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1 978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

•  Statutory  Findings 

In  accordance  with  section  408(3)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Co«ie  ajid  the  procedures  set  forth  in  29 
GFR  Part  2570,  Subpart  B  (55  PR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  recoid,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  adminislrativftiy 
feasihie:  - 

(b)  They  are  in  Ihn  interests  of  the  plans 
end  ihrij  participants  and  beneficiarici:  and 

^c)  They  are  protective  of  the  rights  of  the 
partii  !p^!;;s  and  beneficiaries  of  tht  plans. 

.  Beaumont  Area  PipeRtters  Joint 
Apprenticeship  Commit?ee  (the  P!an) 
Located  in  Bcaumoiit,  Texas 

|Pruj)il<)fed  Transaction  ExeiTiptioi'  'ji-r.e, 
E)ip:npiior.  Applirytion  No.  1^94  J 2| 

'  Exemption 

TJiO  restrictions  of  sections  40fi(.'.)  end 
406ib)  f  1 )  and  (2)  of  the  Act  shall  D'jt 
apply  to  the  purciiase  of  certain  real 
property  (llie  Property)  by  the  Plan  from 
Fiper.Uers  I^cal  195  <if  the  United  , 
Assiociation  of  journeymen  and 
Apprentjc-es  of  the  i^lamhing  and 
Fipefjttijig  Industry  (the  Union),  a  party 
in  interest  with  respect  to  the  Plaii, 
providfrd  that  the  following  conditions 
are  rnei: 

1.  An  independent  fiduciary 
rlniennines  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan; 


2.  The  fair  market  value  of  the 
Property  is  established  by  an  appraiser 
unrelated  to  the  Plan  or  the  Union; 

3.  The  Plan  pays  no  more  than  the 
lesser  of  $462,800  or  the  fair  market 
value  of  the  Property  as  determined  at 
the  time  of  purchase; 

4.  The  purchase  is  a  one-lime 
transaction  for  cash;  and 

5.  The  Flan  pays  no  fees  or 
commissions  in  regard  to  the 
transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Departments  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
12.  1994,  at  59  FR  24730. 
FOn  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
.  (202)  219-8883.  (This  is  not  a  toll  fn'R 
number) 

Western  Capital  Invtstment 
Corporation  Employees'  Retirement 
Fund  (the  Plan)  Located  In  Denver,  CO 

(Prohibiled  Extni[>tinn  94-59;  Exemi^fiuii 
Applicaiion  No  D-«463| 

Exemption 

Tiie  re;,frivJlions  of  sectiiMs  406(a) 
4«6  {b)(l )  and  (b)(2)  of  the  Act  cVi  J  tl-.e 
bpnctions  r»^suJtJng  frcn  the-.'pp]ica;Ion- 
Uf  s{:ction  497?  uf  the  Co.k-  by^re^isna  of 
secii:m  497<{c)(i)  (A)  thrcuglj  (E)  of  the 
Code.  kh.ill  ViOl  apply  to  thii  cash  s3!(>  by 
tiie  Pi.in,  on  D«-i:=::inHer  2.7,  19-.10.  of 
certain  of  its  assetv  (ihc  A;  sets)  to  E.vjk 
V.nstcm  a  Fede.-al  .S,iviiK'^  Bank,  th-j 
pnncipa!  s;ibsidiaTy  o!  the  Flan's  fon;:T 
sp.rsisor  and  a  p^rry  in  !.':torRst  wi'h 
respect  to  the  Plan. 

lh;b  e.xenplion  is  conditioned  on  t.'ic 
follow  liig  req:ii,-ements:  (1)  The  si>h 
rcpri^sented  a  one-time  trJ^:^3ctiun  f.M7 
Ciiih;  (2)  the  sales  price  for  each  Asset 
wa.^  based  upon  its  fair  market  valuO  as 
iletennined  by  a  qualified,  indejiendeiit 
appraisal;  (3)  the  i'landid  not  pay  any 
fee.s  or  i:ommissiuns  in  Conner  Hon  with 
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i  Colorado  National 
Rles  a  Form  5330  with 
Revqnue  Service  and  pays 
taxes  that  may  be 
Assets  within  90  days 
in  the  Federal 
nfctice  granting  the 
lerein. 

plete  statement  of  the 
represekitations  supporting  the 
de<:ision  to  grant  this 
to  the  notice  of 
on  published  on  May 
27037. 
This  exemption  is 

27. 1990. 
brmation  Contact:  Ms. 
of  |the  Department. 
:!19-8881.  (This  is  not 


the  sale;  and  (4) 
Bankshares,  Inc 
the  Internal 
any  applicable 
due  on  any  of  th(  ( 
of  the  publicat 
Register  of  the 
exemptive  relief 

For  a  more 
facts  and 
Department's 
exemption,  refer 
proposed  exemp  i 
25. 1994  at  59  FI 

Effective  Date: 
effective  Deceml 

For  Further  In 
Jan  D.  Broady 
telephone  (202) 
a  toll-free  numb«  r.) 

B&B  Securities,  1  no.  Money  Purchase 
Pension  Plan  (the  Plan)  Located  in 
Seaford,  New  Y^rk 

ion  Exemption  94-60; 
No.  D-970'5| 


ITransa:t 


(Prohibited 
Exemption  Application 

Exemption 

The  restrictior  s  of  sections  406(a). 
406  (b)(1)  and  (b  (2)  of  the  Act  and  the 
sanctions  resulti  ig  from  the  application 
of  section  4975  (  f  the  Code,  by  reason 
of  section  4975(<  )(1)  (A)  through  (E)  of 
the  Code,  shall  r  ot  apply  to  the 
purchase  by  the  individual  accounts  in 
the  Plan  of  Barr}|  Reich  and  Robert 
McGrath  of  a  coi  [dominium  (the 
Property)  from  h  fr.  Reich,  a  party  in 
interest  with  res  lect  to  the  Plan.    - 
provided  that  th  5  following  conditions 
are  satisfied: 

(a)  The  purchi  se  will  be  a  one-time 
cash  transaction, 

(b)  The  price  ]  laid  by  the  Accounts 
will  be  the  lesse- of  $121,600'  or  the 
fair  market  valu  s  of  the  Property  at  the 
time  of  the  pure  lase  as  determined  by 
an  independent,  qualified  appraiser  less 
a  sales  commiss  on,  which  may  have 
otherwise  been  )aid  by  Mr.  Reich  in  a 
sale  of  the  Prop<  rty  to  an  unrelated 
party; 

(c)  The  Accou  nts  will  pay  no 
expenses  associ  ited  with  the 
transaction; 

(d)  The  transa  :tion  will  enable  the 
Accounts  to  acq  uire  the  Property  which 
is  expected  to  y  eld  rental  income; 

(e)  the  fair  ma  rket  value  of  the 
Property  will  at  no  time  exceed  25%  of 
either  Account"!  total  assets  or  the 
Plan's  total  assets;  and 


■  This  flgure  reprei«nts  the  (air  market  value  of 
the  Property  determ  ned  by  an  independent 
qualiHed  appraiwr  as  of  November  10, 1993  less  a 
5%  sales  comniissioli.  which  it  is  represented  is  the 
standard  sales  comrf  ission  in  the  state  of 
Pennsylvania. 


(0  Mr.  Reich  and  Mr.  McGrath  are  the 
only  participants  of  the  Plan  that  would 
be  affected  by  the  proposed  transaction. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
29, 1994  at  59  FR  33547/33548. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  nimiber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 


Signed  at  Washington.  D.C.,  this  2nd  day 
of  August.  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  94-19209  Filed  8-5-94;  8:45  am) 
BILUNG  CODE  4$10-2»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  [94-050] 

NASA  Advisory  Council  (NAC),  Earth 
Systems  Science  and  Applications 
Advisory  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Earth  Systems 
Science  and  Applications  Advisory 
Committee. 

DATES:  September  8,  1994.  8:30  a.m.  to 
5:30  p.m.;  and  September  9. 1994,  8:30 
a.m.  to  5:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  MIC-7 
Conference  Room.  300  E  Street.  S.VV.. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  A.  Schiffer.  Code  YS, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
202/358-0258. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  "The 
agenda  for  the  meeting  is  as  follows: 

— Committee  Introductions 
—NASA  Charge  to  the  Committee 
— NASA  Program  Office  Presentations 
— Committee  Discussion 
— Findings,  Conclusions,  and 
Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  August  2. 1994. 
Timothy  M.  SuUivan, 
Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
[FR  Doc.  94-19235  Filed  8-5-94;  8:45  am) 

BILUNG  CODE  7S10-0t-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-541) 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 
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SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  September  2, 1994. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  OfTice.  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or (703)  306-1031. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

1.  Applicarit       Permit  Application  No. 
95-003 

Gerald  L.  Kooyman 

Center  for  Marine  Biotechnology  and 

Biomedicine 
Scripps  Institution  of  Oceanography 
University  of  California.  San  Diego 
La  Jolla,  CA  92093 


Activity  for  Which  Permit  Is  Requested 

Taking.  Enter  Site  of  Special 
Scientific  Interest. 

Ground  counts  will  be  made  at  three 
major  colonies  and  the  smallest  and 
most  southern  colony  bordering  the 
Ross  Sea.  This  is  the  continuation  of  the 
longest  series  of  censuses  of  emperor 
penguins  in  Antarctica.  Two  adult 
emperors  each  from  Couhnan  Island  and 
Bartlett  Island  and  two  fledglings  from 
Cape  Washington  will  be  fitted  with 
satellite  transmitters  and  released. 
Blood  and  muscle  samples  will  be  taken 
from  50-60  chicks  collected  over  the 
course  of  the  season  from  various 
locations  and  later  released. 
Experiments  on  twenty  captiu-ed  adults 
will  be  conducted  over  two  months  to 
explore  and  comprehend  the 
physiological  responses  that  support  the 
great  diving  capacities  of  these  birds.  In 
addition,  15  chicks  that  fail  to  fledge 
will  be  collected,  moved  to  the  vicinity 
of  McMurdo  Station,  hand-fed  and- 
fattened  while  studying  the 
development  of  their  diving  abilities. 
Afterwards  they  will  be  released. 

Location 

Coulman  Island,  Bartlett  Inlet,  Cape 
Washington,  and  Cape  Crozier  (SSSI  #4). 


Dates 

October  1, 1994— March  1, 1995. 
2.  Applicant       Permit  Application  No. 
95-004 
Wayne  Z.  Trivelpiece 
Department  of  Biology 
Montana  State  University 
Bozeman.MT  59717 

Activity  for  Which  Permit  Is  Requested 

Taking.  Import  into  the  U.S.  Enter  Site 
of  Special  Scientific  hiterest. 

Between  500-2,000  chicks  of  each 
penguin  species  will  be  banded,  plus 
adults  as  needed,  to  fulfill  research 
goals  in  the  continuing  study  of  the 
behavioral  ecology  and  population 
biology  of  the  Adehe,  Gentoo,  and 
Chinstrap  penguins  and  the  interactions 
among  these  species  and  their  principal 
avian  predators:  Skuas,  gulls, 
sheathbills,  and  Giant  Fulmars.  Up  to  a 
maximum  of  50  adults  of  each  penguin 
species  will  be  fitted  writh  radio 
transmitters  and  time-depth  recorders  to 
continue  studying  penguin  foraging 
habits.  All  captured  birds  will  be 
released  unharmed.  Carcasses  and 
skeletons  of  penguins  and  other 
antarctic  flying  birds  salvaged  at  the 
study  site  will  be  imported  into  the  U.S. 
for  educational  and  scientific  study.  In 
addition,  fish  samples,  frozen  or  parts  of 
skeletons,  from  work  on  penguin  and 
skua  diets,  will  also  be  imported  for 
identification. 


Location 

SSSI  #48— Western  Shore  of 
Admiralty  Bay,  King  George  Island, 
South  Shetland  Islands.  Antarctica. 
Dates 

October  1. 1994-April  1,  1995. 

3.  Applicant        Permit  Application  No. 
95-005 
Diana  W.  FrecJunan 
College  of  Natural  Resources 
Colorado  State  University 
Ft.  Collins,  CO  80523 

Activity  for  Which  Permit  Is  Requested 

Enter  Sites  of  Special  Scientific 
Interest.  Import  into  the  U.S. 

The  applicant  proposes  to  enter  five 
(5)  Sites  of  Special  Scientific  Interest  to 
collect  soil  samples  to  examine  the 
distribution  and  trophic  structure  of 
nematode  communities.  Site  access  will 
be  by  helicopter  to  the  landing  pad 
designated  for  each  site  and  the 
duration  of  visit  to  the  site  will  be 
limited  to  several  hours  with  a  group  of 
no  more  than  4-5  people.  Soil  sampling 
protocols  have  been  selected  to 
minimize  site  disturbance.  Manner  of 
taking:  Soil  and/or  rock  samples  will  be 
placed  in  sterile  plastic  bags  and 
returned  to  McMurdo  where  the 
nematodes  will  be  immediately 
extracted.  Remaining  soil  samples  will 
be  shipped  to  the  U.S.  for  further 
biological  and  chemical  analysis. 

Location 

Barwick  Valley,  Victoria  Land  (SSSI 
#3);  Cape  Crozier.  Ross  Island  (SSSI  #4); 
Caughley  Beach,  Cape  Bird.  Ross  Island 
(SSSI  #10);  Canada  Glacier,  Lake 
Fryxell,  Taylor  Valley,  Victoria  Land 
(SSSI  #12);  and,  Linnaeus  Terrace, 
Asgaard  Range.  Victoria  Land  (SSSI 
#19). 

Dates 

November  9.  1994-January  21.  1995. 
4.  Applicant       Permit  Application  No. 
95-006 
Arthur  L.  DeVries 
Physiology  Department 
University  of  Illinois 
524  Burriil  Hall 
407  South  Goodwin 
Urbana.  Illinois  61801 

Activity  for  Which  Permit  Is  Requested 

Introduction  of  Non-indigenous 
Species  into  Antarctica.  Fifteen 
specimens  of  adult  male  and  female 
wetas.  Hemideina  maori  (flightless 
insects),  will  be  transported  from  New 
Zealand  to  the  Crary  Science  and 
Engineering  Center  at  McMurdo  Station, 
Antarctica.  The  wetas  are  a  freeze 
tolerant  insect  which  will  be  used  in 
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experiments  t  o  determine  if  small 
amounts  of  fiih  antifreeze  glycopeptides 
can  enhance  freezing  tolerance.  The 
wetas  are  the  bnly  freeze-tolerant  insects 
large  enough  12  to  3  inches)  for 
implanting  a  caimula  for  removal  of 
hemolymph  a(nd  injection  of  AFGPs, 
which  makes  the  proposed  experiments 
feasible.  The :  nsects  will  be  maintained 
in  a  temperatiuti  controlled  walk-in- 
freezer.  Upon  completion  of 
experiments,  iie  wetas  or  their  remains 
will  be  retiuTipd  to  New  Zealand  or 
preserved  in  lormalin. 

Location 

McMurdo  J  tation,  Ross  Island. 
Antarctica.     I 

Dates  I 

October  1, :  994-February  27, 1995. 
5.  Applicant       Permit  Application  No. 
95-007 
Arthur  L.  DaVries 
Physiology  Department 
University  6f  Illinois 
524  Burri'll  Hall 


407  South 
Urbana.  IMik 


lodwin 
lois  61801 


Activity  for  VJThich  Permit  Is  Requested 

IntroductinI  of  Non-indigenous 
Species  into  Antarctica.  Fifteen  (15) 
specimens  of  plew  Zealand  black  cod, 
Notothenia  angustata  (Family 
Nototheniidae),  will  be  cold  acclimated 
in  a  closed  sepwater  system  in  the 
aquarium  at  McMurdo  Station.  The  cold 
acclimated  sp  ecimens  will  be  used  in 
experiments  I  o  determine  the  role  of  the 
antifreeze  gly  :opeptides  in  freezing 
avoidance,  an  d  for  isolating  DNA.  The 
DNA  will  be  i  icreened  for  the  presence 
of  an  "unexp;  essed"  antifreeze 
glycopeptide  jene.  Upon  completion  of 
experiments,  he  black  cod  will  be 
sacrificed  an(  preserved  in  formalin. 

Location 

McMurdo  $tation,  Ross  Island, 
Antarctica. 


Dates 

October  1 . 
6.  Applicant 
95-013 
Ron  Naveeji 
Oceanities 
2378  Rt.  97 
Cooksville 


g94-February27, 1995. 
Permit  Application  No. 

Inc. 

MD  21723 


Activity  for  \  /hich  Permit  Is  Requested 

Taking.  En  er  Site  of  Special 
Scientific  Int  (rest.  The  applicant 
proposes  ove  •  the  next  two  seasons  to 
catalogue  the  physical  and  biological 
characteristic  s  of  more  than  60  locations 
that  are  visit*  d  in  the  Antarctic 
Peninsula  reaion.  The  efforts  to 


inventory,  mark,  or  photograph  such 
sites  or  to  demarcate  discrete  groups, 
colonies,  or  plots  of  penguins,  flying 
seabirds,  or  terrestrial  plants  may 
involve  very  slight  disturbance  to  these 
animals.  Access  to  the  sites  will  be  via 
tourist  vessels,  national  research  and 
supply  vessels,  and  perhaps  yachts  and 
aircraft.  The  researchers  may  be 
required  to  occasionally  hold  over  for 
short  periods  at  either  national  research 
stations  or  at  specific  research  field 
sites,  including  the  study  site  on  the 
Western  Shore  of  Admiralty  Bay,  King 
George  Island  (SSSI  #8),  to  meet  the  next 
available  vessel  in  order  to  effectively 
cover  the  maximum  number  of  sites 
during  the  summer  season. 

Location 

Various  visitor  sites  in  the  Antarctic 
Peninsula  Region,  including  a  possible 
stop  over  at  the  research  site  at 
Admiralty  Bay  (SSSI  #8). 

Dates* 

November  1, 1994-March  1. 1996. 
Nadene  G.  Kennedy, 

Permit  Office,  Office  of  Polar  Programs. 
(FR  Doc.  94-19190  Filed  8-5-94;  8:45  am] 
BILUNG  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85  issued  to  the 
Philadelphia  Electric  Company  (PECO 
or  the  licensee)  for  operation  of  the 
Limerick  Generating  Station,  Units  1 
and  2,  located  in  Montgomery  County, 
Pennsylvania. 

The  proposed  amendment  request  of 
January  14, 1994,  would  increase  the 
storage  capacity  in  each  spent  fuel  pool 
(SFPJ  ft-om  their  current  2040  fuel 
assemblies  to  4117  fuel  assemblies.  In 
addition,  the  proposed  amendment 
would  extend  the  "full  core  reserve" 
capability  from  year  1998  to  2013. 

On  May  6, 1994,  PECO  submitted 
another  application  requesting  an 
interim  increase  in  the  capacity  of  the 
Unit  1  SFP,  from  2040  to  2500  fuel 
assemblies.  PECO's  submittal  of  June  3. 
1994  supplemented  their  submittal  of 


May  6, 1994.  The  Commission  granted 
approval  of  the  May  6, 1994  application 
by  Amendment  No.  72  to  Facility 
Operating  License  No.  NPF-39  for  the 
Limerick  Generating  Station,  Unit  1,  on 
June  30, 1994. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a   . 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  Teclinical  Specifications 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Increasing  the  spent  fuel  storage  capacity 
in  each  Spent  Fuel  Pool  (SFP)  to  4117  fuel 
assemblies  does  not  increase  the  probability 
of  occurrence  of  an  accident.  Since  all  fuel 
handling  activities  will  be  performed  using 
approved  procedures  and  compatible 
equipment,  the  probability  of  a  fuel  handling 
accident  occurring  is  unchanged. 

The  intermediate  configuration  involving 
the  installation  of  the  new  maximum  density 
racks  in  the  Unit  2  SEP  and  placement  of 
additional  existing  racks  in  the  Unit  1  SFP 
will  not  prevent  the  ability  of  the  Fuel  Pool 
Cooling  and  Cleanup  (FFCC)  systems  from 
adequately  cooling  their  respective  SFP.  The 
backup  cooling  and  makeup  systems  (i.e., 
Residual  Heat  Removal  (RHR),  Emergency 
Service  Water  (ESVV),  and  Residual  Heat 
Removal  Service  Water  (RHRSW)  systems) 
will  continue  to  function  as  designed  to 
provide  an  alternate  source  of  cooling  and 
makeup  water  to  ensure  SFP  cooling  is 
maintained.  Increasing  the  spent  fuel  storage 
capacity  in  each  SFP  will  result  in  a  slight 
increase  in  the  maximum  normal  decay  heat 
load  from  16.32  x  10^  Btu/hr  to  18.03  x  10«^ 
Btu/hr.  This  increase  is  due  to  1)  the  heat 
load  associated  with  a  maximum  storage 
capacity  of  4117  fuel  assemblies,  2)  a  5% 
power  rerate  consideration  (i.e..  the  effects  of 
increasing  the  rated  core  thermal  power  from 
3293  MWt  to  3458  MWt),  3)  a  reduction  in 
the  minimum  decay  time  until  fuel 
movements  begin,  and  4)  the  effects  of 
increasing  our  refueling  cycles  from  18- 
months  to  24  months.  Section  9.1.3.  "Spent 
Fuel  Pool  Cooling'and  Cleanup,"  of  N'UREG- 
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0800,  "Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear  Power 
Plants,"  recommends  that  the  SFP 
temperature  be  maintained  al  or  below  140''F. 
However,  due  to  the  increase  in  the 
maximum  normal  decay  heat  load,  and  with 
two  (2)  trains  of  fuel  pool  cooling  operating, 
the  temperature  that  the  SFP  can  be 
maintained  will  increase  from  140''F  to 
143°F.  The  time  period  that  two  (2)  trains  of 
fuel  pool  cooling  can  not  maintain  the  pool 
temperature  below  140°F  is  2.5  days  and  the 
SFP  temperature  will  exceed  140°F 
approximately  160  hours  after  plant 
shutdown.  The  slight  increase  in  SFP 
temperature  (i.e.,  140°F  to  143''F)  is 
considered  acceptable  since  the  increase  is 
small  (i.e..  3T),  and  the  duration  in  which 
the  temperature  exceeds  140°F  is  short  (i.e., 
2.5  days).  In  addition,  during  this  period  the 
RHR  system  will  be  available  for  operation  to 
maintain  the  desired  SFP  temperature.  The 
maximum  decay  heat  load,  assuming  full 
core  discharge  and  remaining  cells  filled, 
will  increase  6x)m  36.4  x  10^  Btu/hr  to  37.6 
x\0^  Btu  hr;  however,  the  RHR  system  is 
still  be  Isic]  capable  of  maintaining  SFP 
temperature  less  than  140°F  as  described  in  . 
LGS  Updated  Final  Safety  Analysis  Report 
(UFSAR)  and  supporting  Safety  Analysis 
Report  provided  in  Attachment  2  [See 
application  dated  January  14, 1994  for 
Attachment  2).  This  increase  in  temperature 
will  not  increase  the  probability  of  a  loss  of 
fuel  pool  cooling  accident  or  adversely  affect 
the  Refuel  Floor  ventilation  system. 

The  proposed  piping  modifications  to  the 
RHR  system  piping  inside  the  Unit  2  SFP 
will  not  interfere  with  the  RHR  system's 
ability  to  adequately  cool  ihn  SFP  or  to 
prevent  siphoning  of  the  SFP  water. 

Movement  of  the  Unit  2  SFP  gates  to  the 
new  storage  location  and  installation  of  the 
new  fuel  storage  racks  will  be  accomplished 
in  accordance  with  the  guidance  specified  in 
NUREG-0612,  "Control  of  Heav7  Loads  at 
Nuclear  Power  Plants."  Approved 
procedures,  safe  load  paths,  and  single 
failure  proof  rigging  will  be  used.  Therefore, 
the  probability  of  a  heav^  load  drop  is 
unchanged. 

The  consequences  of  a  Fuel  Handling 
Accident  as  described  in  the  LGS  UFSAR  is 
not  increased  since  the  number  of  fuel 
assemblies  stored  in  a  SFP  is  not  an  input  to 
the  initial  conditions  of  the  accident 
evaluation.  This  accident  evaluates  the 
dropping  of  a  spent  fuel  assembly  and  the 
fuel  grapple  assembly  into  the  reactor  core 
during  refueling  operations.  A  drop  height  of 
32  feet  for  the  spent  fuel  assembly  and  47  feet 
for  the  fuel  grapple  assembly  are  assumed 
and  will  produce  the  largest  number  of  failed 
fuel  rods.  The  tops  of  the  new  spent  fuel 
racks  are  at  the  same  level  as  the  existing 
spent  fuel  racks.  Since  the  maximum 
possible  height  a  fuel  assembly  can  be 
dropped  over  the  SFP  does  not  exceed  32 
feet,  the  consequences  of  a  Fuel  Handling 
Accident  will  not  be  increased  by  increasing 
the  number  of  fuel  storage  cells.  The  increase 
in  dose  estimates  presented  in  the  Safety 
Analysis  Report  are  within  10  CFR  100  limits 
and  are  the  result  of  increased  fuel 
enrichment  for  power  rerate  and  24-month 
refueling  cycles,  and  not  as  a  result  of  an 


increase  in  the  number  of  fuel  storage  cells. 
These  other  changes  are  the  subject  of 
separate  TS  Change  Requests  that  have 
already  been  submitted  to  the  NRC  for 
approval. 

The  consequence  of  a  loss  of  fuel  pool 
cooling  as  described  in  Section  9.1.3.6  of  the 
LGS  UFSAR  will  not  be  increased.  The  event 
described  in  the  UFSAR  assumes  that  the 
iodine  in  the  fuel  from  past  refuelings  is 
negligible,  due  to  long  decay  time.  Iodine  is 
the  major  contributor  to  thyroid  dose.  Since 
the  iodine  in  the  fuel  from  past  refuelings  is 
negligible,  due  to  the  long  decay  time, 
increasing  the  number  of  fuel  storage  cells 
will  not  increase  the  dose  due  to  the  release 
of  iodine  in  the  SFP  water  resulting  from 
boiling  and  therefore,  the  consequences  are 
not  increased.  The  time  to  boil  of  13.5  hours 
currently  specified  in  UFSAR  bounds  the 
time  to  boil  of  9.15  hrs  presented  in  the 
supporting  Safety  Analysis  Report  since  the 
13.5  hrs  is  for  21  days  after  reactor  shutdown 
and  the  9.15  hrs  is  for  7.25  days  after  reactor 
shutdown,  and  the  decay  heat  from  the 
newly  discharge.d  fuel  decreases 
exponentially  with  time  after  plant 
shutdown. 

The  new  maximum  density  storage  racks 
have  been  designed  and  analyzed  to  maintain 
Kcff  less  than  or  equal  to  0.95.  The  supporting 
Safety  Analysis  Report  includes  the  effects  of 
various  anomalies  such  as  a  fuel  assembly 
drop  event,  manufacturing  tolerance 
variations,  and  abnormal  location  of  a  fuel 
assembly.  Since  a  K^ff  of  less  than  or  equal 
to  0.95  with  a  confidence  factor  of  95%  is 
maintained,  the  consequences  of  an  event 
that  would  affect  criticality  control  will  not 
increase.  The  planned  interim  configuration 
of  the  Unit  1  pool  is  bounded  by  the  current 
analyses  in  the  UFSAR,  since  the  rack  design 
is  unchanged. 

The  new  maximum  density  storage  racks 
have  been  designed  and  analyzed  to  seismic 
Categor>- 1  criteria  and  are  capable  of 
remaining  functional  during  the  event  of  a 
fuel  assembly  and  fuel  grapple  assembly 
impacting  the  rack  from  a  height  of  36 
inches,  as  described  in  the  attached  Safety 
Analysis  Report  [See  application  dated 
January  14, 1994  for  Attachment  2].  Since  the 
new  maximum  density  storage  racks  are 
capable  of  withstanding  an  impact  from  a 
height  of  36  inches,  the  consequences  of  the 
events  described  in  the  LGS  UFS.AR  which 
use  a  drop  height  of  16  inches,  are  not 
increased. 

Increasing  the  on-site  storage  capacity  by 
installing  additional  storage  cells  will  not 
increa.se  the  probability  of  a  malfunction  of 
the  stored  spent  fuel  based  on  the  thermal- 
hydraulic  analysis  presented  in  the 
supporting  Safety  Analysis  Report  |See 
application  dated  January  14, 1994  for 
Attachment  2)  which  concludes  that 
sufficient  cooling  exists  with  4117  fuel 
assemblies  in  a  SFP.  As  for  fuel  criticality, 
the  determination  is  based  on  the  criticality 
analysis  documented  in  the  supporting 
Safety  Analysis  Report  which  confirms  that 
the  stored  fuel  assemblies  will  remain  sub- 
critical  under  normal  and  abnormal 
conditions. 

Increasing  the  on-site  storage  capacity  by 
installing  additional  storage  cells  will  riot 


increase  the  probability  of  a  malfunction  of 
the  SFP  liner  based  upon  the  SFP  structural 
analysis  as  docun:>ented  in  the  supporting 
Safety  Analysis  Report  which  indicates  that 
adequate  margin  exists  to  prevent 
oversUessing  of  the  SFP  liner. 

Increasing  the  on-site  capacity  by  installing 
additionlal]  storage  cells  will  not  increase  the 
probability  of  a  malfunction  of  the  SFP 
structure.  This  is  based  upon  the  SFP 
structural  analysis  as  documented  in  the 
supporting  Safety  Analysis  Report  which 
confirms  that  the  SFP  structure  still  has 
adequate  margin  to  prevent  overstressing  and 
meets  the  code  requirements  for  the  LGS. 

Increasing  the  on-site  storage  capacity  by 
installing  additional  storage  cells  will  not 
increase  the  probability  of  a  malfunction  of 
the  spent  fuel  storage  racks  based  on  the 
seismic/strjctural  analysis  documented  in 
the  supporting  Safety  Analysis  Report  which 
concludes  that  interaction  of  racks  during  a 
seismic  event  will  not  result  in  loss  of  spent 
fuel  storage  racks'  ability  to  function.  The 
planned  relocating  the  storage  location  of  the 
SFP  gates  will  not  increase  the  probability  of 
a  malfunction  of  the  SFP  gates  since,  while 
being  store,  the  SFP  gates  do  not  perform  a 
safety  function.  The  hangers  used  to  secure 
the  SFP  gates  will  be  designed/installed  to 
the  same  requirements  as  the  existing 
hangers.   . 

Increasing  the  on-site  sjjent  fuel  storage 
capacity  will  not  increase  the  probability  of 
a  malfunction  of  the  Fuel  Pool  Cooling  and 
Cleanup  (FPCC)  system.  The  only  impact  on 
the  FPCC  system  of  increasing  the  spent  fuel 
storage  capacity  will  be  a  slight  increase  in 
fluid  temperature  (i.e.,  140°F  to  143='F)  which 
is  within  the  design  temperature  of  the 
svstem  (i.e.,  150°F)  as  described  in  the  LGS 
UFSAR. 

Modifying  the  RHR  piping  in  the  Unit  2 
SFP  such  that  it  will  not  interfere  with 
increased  fuel  storage  will  not  increase  the 
probability  of  a  malfunction  of  the  RHR 
system  since  the  RHR  system's  ability  to  cool 
the  SFP  and  to  prevent  siphoning  of  the  SFP 
water  will  remain  unchanged.  Only  the  RHR 
discharge  piping  inside  the  SFP  will  be 
modified,  the  proper  How  pattern  will  be 
maintained  and  net  postivie  suction  head 
requirements  will  be  unaffected. 

The  probability  of  a  malfunction  of  fuel 
handling  equipment  will  not  be  increased 
since  increasing  the  on-site  storage  capacity 
does  not  affect  fuel  handling  equipment. 

Increasing  the  on-site  spent  fuel  storage 
capacity  does  not  increase  the  consequences 
of  a  spent  fuel  assembly  failure  since  the 
failure  of  one  assembly  will  not  result  in 
additional  spent  fuel  assembly  failures. 

Increasing  the  on-site  spent  fuel  storage 
capacity  does  not  increase  the  consequences 
of  a  loss  of  fuel  pool  cooling  as  described  in 
Section  9.1.3.6  of  the  LGS  UFSAR  which 
evaluated  the  radiological  affects  due  to 
thjToid  dose.  Iodine  is  the  major  contributor 
to  thyroid  dose.  The  iodine  in  the  fuel  from 
past  refuelings  is  negligible,  due  to  the  long 
decay  ti,Tie.  Since  the  release  of  iodine 
resulting  from  the  SFP  water  boiling  is 
entirely  due  to  the  freshly  discharged  fuel, 
the  consequences  of  reracking  the  SFPs  are 
unchanged  from  that  previously  evaluated. 
The  evaporation  rate  will  increase  due  to 
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higher  decay  keat 
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t  oad.  Ho%vever.  since  ihe 
tirnetoboiiis9.1S  bcwrs.  as  discussed 
prevkMisly.  adaqui  ite  time  exists  to  align  tbe 
altefoate  Makeup  ftraler  sources  (e.g..  RHR. 
Emergency  Sarvica  Water  CESW).  and 
Residual  Heat  Rei^oval  Service  Water 
(iUiRSWl  systamai  to  maiataiD  SFP  water 
levei  aod  therefore,  the  coosequences  are  not 
increased.  1 

Increasing  the  ot-site  storage  capacity  will 
not  increase  tbe  cioeequeaces  of  spent  hiei 
storage  rack  biWtff,  since  both  the  new 
maximtuB  density  racks  and  the  existing 
racks  have  been  d«stgned/quaitfied  to  limit 
the  coRsequeaces  of  a  failure.  A  failure  of  or 
damage  to  ooe(l)  storage  rack  will  aot  result 
in  faihjre  or  darn8|p  to  another  storage  rack. 

Increasing  the  ot»-stte  storage  capacity  will 
not  increase  the  consequences  of  a  failure  of 
the  SFP  ga*es  or  Sf'P  Imer  siixe  the  design 
of  the  SFP  to  maii^R  adequate  water  teve) 
and  the  available  aiakeup  capacity  are 
unaffected.  { 

Increasing  the  oi^-site  storage  capacity  will 
not  Micrease  (he  consequences  of  the  failure 
of  fuel  handling  e^ipwient  since  the 
maximnm  expet;t«d  nur.-iber  of  fuel  rods 
damaged  by  a  fueli  handling  equipment 
failure  reniains  as  evaluated  in  the  LGS 
UFSAR 

Therefore,  the  p  reposed  TS  changes  do  not 
involve  an  increas  a  in  the  probability  or 
consequences  of  a  i  accident  previously 
evaluated. 

2.  The  proposec  TS  changes  do  not  create 
the  possibility  of  t  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Increasing  the  s  )enl  fuel  storage  capacity 
in  each  of  the  SFP  t  at  LGS  to  a  maximum  of 
4117  fuel  assenbl  es  as  analyzed  in  the 
attached  Safety  A  alysis  Report  ISee 
application  dated  anuary  14,  1994  for 
Attachment  2\  wi    not  create  the  possibility 
of  an  accident  of  <  different  type.  The  SFP 
configurations  ha'  e  been  arulyzed  for 
reactivity/criticali  ly  effects,  thermal/seisniir- 
stpjctural  effects,  -adiofogical  effects,  and 
thermal-bydraMlit  effects.  Sine  the  increase 
m  storas*  capacir  '  is  achieved  by  installation 
of  additional  ston  ge  rar.ks  which  are  passive 
components,  the  |  ossibiliiy  of  creating  a  new 
accident  does  not  exist- 
No  Rew  operati  ig  schemes  or  active 
equipiment  types '  rill  be  required  to  store 
additional  fuel  bt  ndtes  in  the  SFP.    . 
Therefore,  the  po(  sibiliiy  of  a  different  type 
of  malfunctiorv  oc  :urririe  is  not  created. 

Therefore,  the  |  reposal  TS  changes  do  no' 
ireate  Ithel  possil  ililyof  a  new  or  different 
kind  of  accident  f  ora  any  previously 
evaluated. 

1  The  propose(  TS  changes  do  not  involve 
d  significant  redu  twn  in  a  margin  of  safety. 

Since  the  existi  igTS  limits  for  fuel 
handling  interloc  s.  heavy  loads  restriction.?, 
water  coverage  o>  et  irradiated  fuel,  and  fuel 
-.ub-criticality  wii  I  be  maintained,  the  margin 
of  safety  will  not  »  reduced. 

Therefore,  the  |  roposed  TS  changes  do  no* 
involve  a  reduclw  iB  in  a  margin  of  safety. 

The  MRC  staf  has  revieTi\ed  the 
licensees  analy  ;is  and,  based  on  this 
review,  it  appe<  rs  that  the  three 
standards  of  10  CFR  50.92CcJ  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  deterRiine  that  the 
amendment  request  involwes  no 
significant  hazards  ctynstderafion. 

The  Commission  is  seeking  pubHc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  ciays  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determinatioiT. 

Normally.,  the  Commissioo  will  not 
issue  the  amendmem  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  peiiod  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  .significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  Slate  comments  received.  Should 
the  CommissJon  lake  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Conunission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Div  ision  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  ivrittcn  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20535. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  7.  1994.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  (>articipates  as  a  party  in  the 
proceeding  must  hie  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  biterested  persoiis  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
Pottstown  Public  Library.  50O4iigh 
Street.  Pottstown.  Pennsylvania  19464. 
If  a  reqitest  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  arvd  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  aiui  Licensing 
Board  will  issue  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding;  ind 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceediof;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspeet(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
-Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter/ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
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petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Pubfic 
Document  Room,  the  Gelman  Building, 
2120  L  Su-eet,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Charles  L.  Miller: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 


Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  J.W.  Durham,  Sr.  V.P.  and 
General  Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101. 
attorney  for  the  licensee. 

Nontimely  fihngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i)-(v)  and  2.714{d). 
The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  Section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
Section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "anv 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
Section  134  provide  for  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  foimd  to  meet  the 
criteria  of  Section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Qvilian  Nuclear 
Power  Reactors"  (published  at  50  FR 
41662,  October  15,  1985)  to  10  CFR 
2.1101  et  seq.  Under  those  rules,  anv 
party  to  the  proceeding  may  invoke  the 
hybrid  hearing  procedures  by  filing  with 
the  presiding  officer  a  written  request 
for  oral  argument  under  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  10  days  of  an  order  granting  a 
request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
Subpart  G,  and  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene, 
as  well  as  the  admission  of  contentions.) 
The  presiding  officer  shall  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  shall  ^rant  an  untimely 


request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
part  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shallbe 
conducted  in  accordance  with  hybrid 
hearing  procedures.  In  essence,  those 
procedures  limit  the  time  available  for 
discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in 
adjudicatory'  hearing,  if  no  party  to  the 
proceedings  requests  oral  argument,  or 
if  all  untimely  requests  for  oral 
argument  are  denied,  then  the  usual 
procedures  in  10  CFR  Part  2.  Subpart  G. 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  Januarv  14. 1994. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Dated  at  Rockville.  Maryland,  this  1st  dav 
of  August  1994. 

For  the  Nuclear  Regulator>'  Commission. 
Frank  Rinaldi, 

Project  Manager.  Project  Directorate  1-2. 
Division  of  Reactor  Projects— I'll,  Office  of 
Su  clear  Rea  ctor  Regu  lotion. 
|FR  Doc.  94-19266  Filed  8-5-94;  8:45  a.T;) 
BILUNG  CODE  7S»fr-0l-M 


[Docket  Nos.  50-295  and  5a-304J 

Commonwealth  Edison  Co.  (Zion 
Nuclear  Power  Station,  Units  1  and  2); 
Exemption 

1 

The  Commonwealth  Edison  Company 
(the  licensee),  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-39  and 
DPR-48  which  authorize  operation  of 
the  Zion  Nuclear  Power  Station.  Units  1 
and  2  (the  facility),  at  a  steady-state 
power  level  not  in  excess  of  3250 
megawatts  thermal.  The  facility  consists 
of  two  pressurized  water  reactors 
located  at  the  licensee's  site  in  Lake 
County,  Illinois.  The  licenses  provide, 
among  other  things,  that  they  are  subject 
to  all  rules,  regulations  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

II 

In  a  letter  dated  June  16.  1994,  the 
licensee  requested  an  exemption  from 
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the  requireraefit  in  10  CFR  50, 
Appendix  J,  t(i  perform  Type  C  leak  rate 
testing  of  1(9982)  MOV-CC685  during 
each  refueling!  outage,  but  at  an  interval 
not  to  exceed  Z  years.  This  scheduler 
exemption  will  defer  the  Type  C  leak 
rate  testing  re<  uirements  to  refueling 
outage  Z1R14  br  1MOV-CC685  and  to 
Z2R13  for  2Mi  )V-€C685. 


.\hi 


t) 


;that 


pe 


III 

Appendix  J 
requires  that  a 
schedule  for 
C  tests  be 
primary  reactdr 
related  systems 
penetrating 
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any  reactor 
leak  rate  tests 
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schedule 
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are  intended 
isolation  valv( 
performed  by 
accident  di 
nitrogen.  The 
the  tests  is 
rate  fcr  all  pe 
subject  to  Ty 
less  than  0.60 
maximum  a 
C  tests  are  re 
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in  no  case  at 
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The  license  ; 
leak  rate  testi 
CFR  Part  50 
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next  schedul 
urat.  Valve 
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af  10  CFR  Part  50, 
program  consisting  of  a 
c  Mulucting  Type  A.  B.  and 
dev(  loped  for  leak  testing  the 
containment,  and 
and  components 
primary  containment 
bouniduy.  In  addition,  prior  to 
opsrating  period,  periodic 
ire  required  tabe 
i  iccordance  with  the 
spec  ified  by  10  CFR  Part  50, 
Sfction  IJ1.D.3.  Type  C  tests 
measure  containment 
leakage  rates  and  are 
ocal  pressurization  in  the 
ireciion,  using  either  ai^or 
acceptance  criterion  for 
the  combined  leakage 
lietrations  and  valves 

B  and  C  tests  shall  be 
La,  where  L»  is  the 
llQwable  leakage  rate.  Type 
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requested  that  Type  C 
g  in  accordance  tvith  10 
J  .ppendix  J,  for  valves 
be  deferred  until  the 
refueling  outage  for  each 
lMOV-CC685  would  be 
in  accordance. with  10 
■'  Lppendix  |,  during 
Z1R14  whichi's 
legin  on  Septembar  0, 

2MOV-CC685  would  be 
in  accordance  with  10 
ppen.'hx  f.  during 
*Z2R13  which  is 
!€gin  on  January  5?  1995. 
ondiUons  of  all  operating 
primary  reactor 
shall  meet  the 
eakage  test  requiremsrUs 
CFR  Part  50,  Appendix 
quirerrents  provide  for 
and  periodic  ver.fication 
tight  integrity  of  the 
)r  containment,  and 
c  omponents  which 
conjainment  and  established 
criteria  for  such  tests, 
of  the  tests  are  to  ensure 
through  the  prirr.ar>' 
ailment,  and  systems  and 
[  enetrating  primary 


containment,  does  not  exceed  allowable 
leakage  rate  values  as  specified  in  the 
Technical  Specifications  (TS)  or 
associated  bases,  and  (b)  periodic 
surveillance  of  reactor  contarnment 
penetrations  and  isofation  valves  is 
performed  so  that  proper  maintenance 
and  repairs  are  made  during  the  service 
lives  of  the  containment  and  systems 
and  components  penetrating  the 
containment.  T>'pe  C  tests  are  tests 
intended  to  measure  containment 
isolation  valve  leakage  rates. 

AM  remaining  leak  rate  tests, 
including  those  on  the  valves  in  series 
with  l(2)MOV-CC685  have  been 
performed  ir  full  compliance  with  TS 
requirements  dr.d  10  CFR  Part  50, 
Appendix  J.  To  provide  an  additional 
margin  of  safety  and  to  account  for      ^ 
possible  leakage  through  the  subject    " 
valves,  Zion  will  impose  an 
administrative  limit  for  maximum 
pathway  leakage  of  0.4La  for  the 
remaining  operating  cycle  for  both 
units.  In  addition,  periodic  visual 
inspections  of  the  piping  from  the 
containment  wall  to  the  subject  valves 
will  provide  hirther  assurance  that  no 
external  leakage  exists  from  l(2)MOV- 
CC685.  The  self-imposed  limit  for 
maximum  pathway  leakage  along  with 
the  visual  inspection  of  1(2)  MOV- 
CC685  and  its  piping  provide  a  basis  for 
showing  that  the  probability  of 
exceeding  off-site  dose  rates  established 
in  10  CFR  Part  100  will  not  be  increased 
by  deferring  ccmpletior.  of  the  Type  C 
leak  rate  testing  of  the  subject  valves  to 
the  next  refueling  outage.  Accordingly, 
the  staff  finds,  for  the  r<?asons  set  forth 
above,  that  the  subject  exemption 
request  will  not  present  an  undue  risk 
to  the  public  health  and  safety  (10  CFR 
50.12(a)(l)j. 

Special  circumstances  are  present  or 
required  by  10  CFR  50  12(aH2)  in  that 
the  requested  exemption  is  temporary 
and  schedular  in  nature  and  would 
provide  only  temporary  rehef  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
.with  the  regul.5tinn.  Type  C  testing  of 
the  valve  wiU  only  be  deferred  until  the 
next  refuelij!§  outage.  This  delay  wiH  be 
1 5  months  for  lMOV-<:C685  ar.d  6 
months  for  2MOV-COBd5.  Follo\ving 
completion  of  the  testing  of  the  valves 
during  the  next  refueling  outage, 
subsequent  testi.ag  wit!  be  performed  in 
accordance  with  the  schedule 
prescribed  in  10  CFR  Pa.-I  50.  Appendix 
J.  The  licensee  made  a  good  faith  effort 
to  comply  with  the  regulations  in  that 
in  1991,  Valves  that  had  never  been 
tested  per  the  regulations  were 
identified  and  modifications  and  testing 
scheduled.  The  licensee  is  conducting  a 
root  cause  investigation  to  determine 


^e  systematic  breakdown  that  resulted 
in  the  modifications  and  testing  of  these 
valves  being  missed.  On  this  basis,  the 
staff  finds  that  the  licenseie  has. 
demonstrated  that  there  are  special  - 
circtunstances  present  as  required  by  10 
CFR50.12(a)(2)(v). 

The  staff  has  reviewed  the  licensee's 
exemption  request  and  finds  that  it 
meets  the  underlying  purpose  of  the 
rule,  special  circumstances  exist,  and  it 
will  not  present  an  undue  risk  to  the 
public  health  and  safety.  Since  the 
licensee  has  justified  the  integrity  of  the 
containment  based  on  previous  leakage 
test  results,  the  staff  concludes  that  a 
one-time  deferral  of  the  Type  C  leak  rate 
testing  of  l(2)MOV-CC685  will  nol  have 
a  significant  safety  impact-. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  this  exemption  is  authorized 
by  law  and  will  not  endanger  life  or 
property  and  is  consistent  with  the 
common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemption 
with  respect  to  requirements  of  10  CFR 
Part  50,  Appendix  I.  Section  III. D  3: 

For  the  Zion  Nuclear  Power  Station. 
Unit  1.  theJeak  rate  testing  of  IMOV- 
CC685  may  be  deferred  until  refueling 
outage  Z1R14  and.for  Zion  Nuclear 
Power  Station.  Unit  2.  the  leak  rate 
testing  of  2MOV-CC685  may  be 
deferred  unlil  refueling  outage  Z2R13. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
grant! r.;3  of  this  exemption  will  have  n-j 
significant  impact  on  the  environment 
(59  FR  38ft46). 

Cafft.i  at  Ro<  k viiie,  Maryland,  this'lst  day 
of  Augusc  1904, 

-   For  the Nucie-d:  Rr^uiator^- Co"mrT.;5S!on 
lack  W.  Roe. 

Director  Dit/ision  of  Recctni  Prrijt-rt.-,  lihl\'. 
Office  of  Nucleir  Reactor  Regulation. 

(FR  Doc  '?4-r3264  Filed  8-5-94.  8  45  im[ 

8ILUMG  CODE  7S90-Ot-M- 


[Oocket  No.  50-3201 

General  Public  U^lifites  Nuclear  Corp., 
(Three  Mils  Ssiand  Nurle^r  Staron^  Unit 
2);  Exemption 


GPLi  Nuclear  Corporation  (GPUN  or 
the  licensee),  is  the  holder  of  Facility 
Operating  (Possession  Only)  License  No 
DPR-73  which  authorizes  possession 
^d  maintenance  of  the  Three  Mile 
Island  Nuclear  Station.  Unit  2  (TMI-2  or 
the  plant).  The  license  provides,  among 
other  things,  that  the  plant  is  subject  to 


all  rules,  regulations,  and  orders  of  the 
-  Commission  now  or  hereafter  in  effect. 
The  plant  is  a  permanently  shut  down 
pressurized  light  water  reactor,- 
currently  in  Post-Defueling.Monilored 
Storage  (PDMS),  and  is  located  at  a  site 
in  Dauphin  County,  Pennsylvania.  TMI- 
2  isfo-located  with  Three  Mile  Isknd 
Muclear  Station.  Unit  1.  which  remams 
operational. 

II 

TMI-2'permanently  ceased  pfiV.er 
»)perations~in  March  1979.  and  fuel  has 
been  lemoved  from  the  reactor  ^  and  the 
site.  License  No.  DPR-73  was  modiiied 
by  Amendment  N'o.  48  (December  28, 
1993J  v»  n.jcJi  extensivery  altered  TMI-2 
Terhniu.l  .Specifications  to  he 
consistent  with  post-defueling 
'monitored  storage. 

Title  10  of  Ihe  Code  of  Fedf^niJ 
Regulations,  Section  140.11(a)(4)  (10 
CFR  140,1 1(a)(4)),  requires  each  licensee 
to  have  and  maintain  primary  nuclear 
liability  insurance  in  an  amount  eqii,-)] 
to  $200  million.  In  addition,  e.ich 
licensee  is  required  to  maintain 
secondary  financial  protection  in  the 
form.of  private  liability  insurdnre  under 
an  industry  retrospective  plan. 
However,  10  CFR  140.8  allows  that  the 
Commission  may,  upon  application  of 
any  interested  person  or  upbii  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  Part  140  as  it 
determines  are  authorized  by  the  law 
iind  are  otherwise  in  the  public  interest. 

By  letter  dated  October  28,  1993,  the 
-licensee  requested  the  elimination  of  lh(; 
current  requirement  forTMl-2'to 
participate  in  the  industry  retrospective 
rating  plan  for  secondary  level  coverage 
;:•:  required  in  lOCFR  140.11(a)(4). 

ni 

The  justificalinn  presi;n*(-d  by  the 
ii;>!n.see  for  ihf  request  is  that  tlit) 
(x.mmis.sinn  dei:i'-ion.  as  presenli-d  in 
the  July  13. 1993.  StjffRyquirejwnfs 
1.1emoranduni  (SKM)  on  SEf'Y-93'-t27, 

Tinancial  Protrction  Ptjquirwl  of 
Lic<>nsees  of  Larjie  Nucltar  Power  I'l.U'Js 
During  De«  onim:;isinninp. '  ;<IIoms 
vvilhdraw.il  frrm  pdrticifMtinn  in  Ihi-   - 

'  t.tnidary.  rrnandal  jirctoction  l?n  c! 

ThH  N'RC  staff  iiifiepeiidrntly  • 
f'vrilna'pd  the  Inga)  and  tochniral  iSKU<  s   . 
.'ivsoi  i;il(!(j  with  tin*  .ipjiiit.aUnn  nit}"' 


Federal  Roister  /  Vol.  59.  No.  151  /  Monday,  August  8,  1994  /  Notices 


40381 


'  Tt)  r.hi-  i;xl(:!il  ri-j)i,(,i;„l,)y  ;i   l:ii;v<ibli;.,  till  iiiil  lj.i' 
,  t>iT,i  ri;ir,tji/pfl  from  !)ic  rp.r.lor  vi^ssrj'  !<!,s.s'lh.<ii  I 
pi^rffii!  of  Itiponginul  rorn  jiivrplorv  icn.ijiMs,-- 
IhtnrU.Tn,  Ihp  trmi  MuuM  w.U  br  usci)  In  <)c.<a.Tili' 
rMC-2.  A.n  RStJmaterl  204U  lbs  .i/id  .18')  llis  nf 
rtrsidijiil  iut:\  (core  clehrisUi'iiiiiiii  in  the  rpar'iu 
vi'ssci  .ii)d-h.ilanrn  nf  Ihu  iar.ijity  txliiiriii!  id  li.p 
riirit.im  vtssiil.  rpjspiii.tivKly.  Iniii>p)>iid<:iir 
(■v.'>llJa<iol).^  purfurmed  by  the  NKCJrfiiil  i!.s 
(.onsijll^nl^  1  (•nHrmfd  llu'.lirpiisoe  iinalysi.-,  ituil  Ifw; 
liifl  itphris  I  iinl<i  nol  siistain  criliiiinty. 


Price- Anderson  Act  to  permanently.shut 
down  reactors  in  SECY-93-127.  In  this 
evaluation,  the  staff  concluded  that  the 
Commission  has  the  discretionary 
authority  to  respond  to  licensee  requests 
for  a  reduction  in  the  level  of  primary 

-  financial  protection  and  withdrawal 
from  participation  in  (he  industry 
retrospective  rating  plan.  Depending  on 
the  plant-specific  configuration  and  the 

-time  since  permanent  shutdown,  llie 
staff  also  concluded  that  potential 
hazards  may  exist  at  permanently 
shutdown  reactors  for  which  continued 
financial  protection  is  warranted.  The 
staff  further  concluded  that  accidents 
and  hazards  insured  against  under 
Price-Andenson  Act  go  beyf.mi  design 
basis  accidents  and  beyond  thfise 

-  considered  "credible"  as  that  term  is 
usedin  10  CFR  Part  100  and  cases 
interpreting Ihe  application  of  that 
regulation.  The  Commission  issued  an 
SRM  addressing  SECY-93-127  on  July 
1 3. 1993,  and  among  o'her  things, 
approved  the  staff  recommendation  lo 
allow  the  withdrawal  of  the  secondary 
financial  protection  layer. 

In  the  exercise  of  its  discretionary 
authority,  the  Commission  may,  as  long 
as  a  potential  hazard  exists  at  a 
permanently  shutdown  reactor,  require 
the  full  amount  of  primary  financial 
protection  and  full  participation  in  the 
industry  retrospective  rating  plan.  At 
such  lime  as  the  hazard  is  determined 
to  no  longer  e.xist.  the  Commission  may 
reduce  the  amount. of  primary  financial 
protet  tion  and  permit  the  licensee  to 
wilh<lraw  from  participation  in  the 
industry  retrospuctive  rating  plan. 

Since  the  legislative  history  of  the 
Price-Anderson  Act  docs  not  pxplicitiv 
consider  the  potential  hazards  that 
might  f;xist  after  lorininntion  of 
operation,  the  sti^ff  genericaily  evaluated 
Ifip  o.ffsite  consequmties  associated  with 
noimal  and  abiiornial  ojier.ilions.  fir-sign 
lia.sis  afcidcnts.  .iiid  b«»yond  de.si^n  basis 
;jcu'lt;nls  for  rcictors  that  hav**  bciMi 
prtmnnenllv  dcfueied  and  shul.duwn 
With  reg.nrd  to  nM-2,  the  sl.ifl  h.is 
(oncliided  that,  in  vj."vv  of  the  time  that 
has  f  iaj)S(  d  si/if  o  j'lant  shufdowM,  tfide 
fidinthe  handling,  storage,  and 
frjc^pf-rtation  of  the  remaining  »  jmc 
dnbrr;:  ,ind  radioactive  n)al<*ri;:is.  no 
roasnn.ibly  j-onccivirbh*  potjmti.i! 
ill  'iilerd  i;xisfs  tlujt  could  »..ii!si' 
sigiiificaiit  offsito  «l.iinage. 

Typically,  th"  moM  iigninc^uU 
a(.<.idf"nf  sequenic  for  .i  pcrniantnliy 
dofuclrd  and  shutdown  r/'.;u:tor  invt.lvf s 
the  ( (iiiipletc  loss  ol  whU-.t  fium  ;i  lit^ht 
w.rtt  r  redactor  spend  fuel  pmil.  This 
jH.i.ident  .scenario  is  not  credible  .it 
TMI-2  sinc-e  the  spend  fuel  pool  is 
drained  and  no  spent  fiiel  i*  .stonul  in 
the  pool. 


The  staff  considered  liability  coverage 
needs  associated  with  decommissioning 
activities  and  transportation  of 
radioactive  materials.  The  staff 
recognizes  that  the  potential  hazards 
and  consequences  associated  with  a 
permanently  shutdown  reactor  with  no 
spent  fuel  are  greatly  reduced,  and  that 
the  permanently  shutdown  reactor  d«)os 
not  contribute  a  level  of  risk  to  tho 
participants  in  ihe  secondary  pool 
proportionate  to  that  of  an  operating    . 
reat:tor;  ihorefore,  relief  fro.-n  findnri;il 
protection  requirements  would  bt; 
warninled.  The  results  of  our 
evaluation,  as  endorsed  in  the  July  13. 
1993,  SRM  on  SECY-93-127.  allow  a 
reduction  in  the  amount  of  financial 
protection  required  of  licensees  of  large 
nuclear  plants  that  have  been 
prematurely  shut  down.  GPUN  mt^ets 
the  criterion  established  in  SECY-93- 
127  for  relief  from  secondary  financial 
protection  requirements  since  the  .sl.iff 
issued  an  order  on  July  20,  1979. 
suspending  the  authority  of  the  licen.see 
lo  operate  the  facility,  no  T.MI-2  spend 
fuel  is  stored  onsile,  and  the  TMI-2 
license  was  amended  on  September  14. 
1993.  allowing  the  licensee  to  prtssnss, 
but  not  operate  the  facility. 

IV 

The  staff,  based  on  its  independiMit 
evakiation  consistent  with  the 
Commission  July  13,  1993  SRM,  and 
based  on  SECY-93-127,  has  concliidf^l 
that  suffirirnf  bases  exist  for  our 
approval  of  relief  Irom  the  financial 
proti'Ciion  nHjuirements  for  the  Thnii- 
Mile  Island  Nuclear  Station,  Unit  2.  Thi 
staff  his  also  concluded  that  granting 
the  proposed  exemption  does  not 
increase  the  probability  or  consequinces 
of  any  accidents  or  reduce  I  be  margin  of 
safety  .it  this  fiuilily 

V  - 

B.jS(-'1  oh  lh'-  discus.'  lun  pres*!nt«-d  m 
Set.tioiis  HI  Hod  IV  abovi-,  the 
Commission  biis  determined,  thai 
pursuant  to  10  CFR  140.8.  this 
nxemplinn  is  authorized  by  law  .-nd  i^ 
ftthorwise  in  the  public  interev.l. 
Tlwrcifore,  llu'  t  or.unission  grant-i  :\u 
exemption  froin  Ihe  requirenie::l  of  ID 
CFR  140  1  !(i«i(4)  to  piirticipat'i.in  i!ii: 
indii'itry  ri'tu  ^pw  live  r,itin^  pi,in 
(secondiiry  jijvti  linancial  protection) 
lor  Thuf:  Mile  Island  Nuclear  Sl.iti'.n. 
Unit  2 

PursiMiil  In  10  CFR  .'■)1.32,  tho 
Coniinissioii  has  detcrmiiiud  thai  the 
gr:inting  of  this  uxemption  will  not  hfivi- 
a  signifiiiint  effer.l  on  the  qu.nlity  of  the 
human  »'n\ironnient  (59  FR  38648  d.itod 
July  29.  1994). 

This  cxempiioii  is  «;ffpctive  upon 
issuantf 
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For  the  Nucleai 
Dated  at 
of  July  1994. 

Brain  K.  Grimes, 

Director,  Division 
Support  Office  o, 

(FR  Doc.  94-1926^ 
BILUNG  COOE  7590-41-M 


Regulatory  Commission. 
Rockvlle,  Maryland,  this  29th  day 


of  Operating  Reactor 
\f.  Nuclear  Reactor  Regulation. 

Filed  &-5-94;  8:45  am) 


List  of  Foreign 
Submitted 
Exemption 
Securities 
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SECURITIES  A|ID  EXCHANGE 
COMMISSION 

[Release  No.  34-i477;  International  Series 
Release  No.  695] 


ssuers  Which  Have 
Infoiknation  Required  by  the 
Relating  to  Certain  Foreign 


August  2, 1994. 

Foreign  privai  e  issuers  with  total 
assets  in  excess  of  $5,000,000  and  a 
class  of  equity  sjcurities  held  of  record 


arsons,  of  which  300 


or  more  shaiehc  Iders  reside  in  the 
United  States,  a  e  subject  to  the 
registration  and  reporting  provisions  of 
the  Securities  Exchange  Act  of  1934, 15 
U.S.C.  78a  et  se*.  (the  "Act").' 

Rule  12g3-20  )  (17  CFR  240.12g3- 
2(b))  provides  ai  i  exemption  from 
registration  und  jr  Section  12(g)  of  the 
Act  for  a  foreign  private  issuer  which 
submits  on  a  cu  rent  basis  material 
specified  in  the  Rule  to  the  Commission. 
Such  required  n  aterial  includes  that 


Oorp 


A.C.T.  Industrial  qbrp. 
AAPC  Ltd 
AB  Astra  . 

ABN  AMRO  HokJ^ig  N.V 
ADI  Technologies 
AQM  Automotive 
Aaron  Oil  Cofp  ..' 
Abaco  Grupo  Fin^K^iero 
At)bey  National 
Ace  Development;! 
Acheron  Resoura  s 
Adasral  Resource ; 
Adex  Mining  .. 
Advanced  Info 
Advent  Communidations 
Aerovias  de  Mexicjo  S.A 
Afikandef  Lease 

Agen  Ltd  — 

Agrogasy  Mining 


'  Foreign  issuers 
requirements  of  the 
securities  registered 
securities  exchange 
be  subject  to  the  re] 
of  having  registered 
Actof  1933. 15U.S 
'  Exdiange  Act 
'  If.  however,  the 
automated  inter-< 
issuer  bils  to 
requirements  of  the 
provision  will  cease 


dea  er 


)  maintiin 


information  about  which  investors 
ought  reasonably  to  be  informed  with 
respect  to  the  issuer  and  its  subsidiaries 
and  which  the  issuer  (1)  has  made  or  is 
required  to  make  public  pursuant  to  the 
law  of  the  country  of  its  domicile  or  in 
which  it  is  incorporated  or  organized, 
(2)  has  filed  or  is  required  to  file  with 
a  stock  exchange  on  which  its  securities 
are  traded  and  which  was  made  piiblic 
by  such  exchange  and/or  (3)  has 
distributed  or  is  required  to  distribute  to 
its  security  holders. 

On  October  6, 1983,  the  Commission 
revised  Rule  12g3-2(b)  by  terminating 
the  availability  of  the  exemptive  rule  for 
certain  foreign  issuers  with  securities 
quoted  on  an  automated  inter-dealer 
quotation  system  (which  includes  the 
NASDAQ  stock  market).^  The 
Commission  grandfathered  indefinitely 
securities  of  non-Canadian  issuers  in 
compliance  with  the  information- 
supplying  exemption  as  of  October  6, 
1983  and  quoted  in  NASDAQ  on  that 
date.^  The  Commission  extended  the 
exemption  to  Canadian  securities  only 
until  January,  1986. 

When  it  adopted  Rule  12g3-2  and 
other  rules  relating  to  foreign 
securities,*  the  Commission  indicated 
that  from  time  to  time  it  would  issue 
lists  showing  those  foreign  issuers  that 
have  claimed  exemptions  from  the 
registration  provisions  of  Section  12(g) 
of  the  Act.*  The  purpose  of  the  present 


release  is  to  call  to  the  attention  of 
brokers,  dealers  and  investors  that  some 
form  of  relatively  current  information 
concerning  the  foreign  issuers  included 
on  the  following  list  is  available  in  the 
public  files  of  the  Commission.*  The 
Commission  also  wishes  to  bring  to  the 
attention  of  brokers,  dealers,  and 
investors  the  fact  that  current 
information  concerning  foreign  issuers   .. 
may  not  necessarily  be  available  in  the 
United  States.^  The  Commission 
continues  to  expect  that  brokers  and 
dealers  will  consider  this  fact  in 
connection  with  their  obligations  under 
the  federal  securities  laws  to  have  a 
reasonable  basis  for  recommending 
these  securities  to  their  customers.*  Any 
questions  regarding  Rule  12g3-2  or  the 
list  included  herein  should  be  directed 
to  Walter  Van  Dom,  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549  ((202)  942- 
990).  Requests  for  copies  of  the 
documents  in  the  files  should  be 
directed  to  the  Public  Reference  Room, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549  ((202)  942- 
090). 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 


Company 


Ltd  . 
Ltd 
Ltd  . 


Set  vices 


Ltd  ... 
Corp 


Lid 


(kxp 


Country 


Canada  ...1... 
Australia  ...... 

Sweden  

Netherlands 
Canada  ....... 

Canada  

Canada  

Mexico  ...;.... 

U.K „ 

Canada  

Canada  ....... 

Canada  

Canada  

Thailand 

Canada _ 

Mexico  

South  Africa 

Australia 

Canada  


File  No. 


82-1071 

82-3688 

82-3299 

82-3246 

82-3438 

82-3734 

82-3473 

82-3724 

82-2898 

82-2383 

82-3025 

82-2124 

82-2796 

82-3236 

82-3675 

82-3195 

82-245 

82-2330 

82-3849 


n  ay 


also  be  subject  to  such 
^ct  by  reason  of  having 
md  listed  on  a  national 
n  the  United  States,  and  may 
ing  requirements  by  reason 
lecurities  under  the  Securities 
77a  ef  seq. 

No.  20264  (Oct.  6.  1983). 
purities  are  delisted  from  an 
quotation  system  or  the 
or  otherwise  meet  the 
ixemption.  the  grandfather 
to  apply. 


p.rt 


ReeMel 


^Exchange  Act  Belease  No.  8066  (Apr.  28.  1967). 

>  Exchange  Act  Release  No.  32741  (Aug.  12, 1993) 
contained  the  last  such  list. 

*  Inclusion  of  an  issuer  on  the  following  list  is  not 
an  affirmation  by  the  Commission  that  the  issuer 
has  complied  or  is  complying  with  all  the 
conditions  of  the  exemptioii  provided  by  Rule 
12g3-2(b).  The  list  does  identify  those  issuers  that 
both  have  claimed  the  exemption  and  have 
submitted  relatively  current  informatioi^  to  the 
Commission  as  of  July  29. 1994. 


'Paragraph  (a)(4)  of  Rule  15c2-ll  |17  CFR 
240.15c2-11|  requires  a  broker-dealer  initiating  a 
quotation  for  securities  of  a  foreign  private  issuer 
to  maintain  in  its  Tiles,  and  to  make  reasonably 
available  upon  request,  the  information  furnished  to 
the  Commission  pursuant  to  Rule  12g3-2(b)  since 
the  beginning  of  the  issuer's  last  fiscal  year. 

"  See.  e.g.,  Hanly  v.  SEC.  415. F.2d  589  (2nd  Cir. 
1969)  (broker-dealer  cannot  recommend  a  security 
unless  an  adequate  and  reasonable  basis  exists  for 
such  recommendation). 
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Air  Canada 

Aiftx)ss  Ltd 

Airpro  Industries  trx: 

Albert  Fisher  Group  PLC 

All  Nipon  Airways  Co 

AH  North  Resources  Ltd 

Allegheny  Mines  Corp 

Allied  Lyons  PLC 

Almaden  Resources  Corp 

Alpha  Airports  Group  PLC 

Alpine  Exploration  Corp 

Altai  Resources  Inc 

Amalgamated  Steel  MIHs  Berttad 

Amcorp  Industies  Inc 

Amer  Group  Ltd 

America  West  Capital  Corp 

American  Power  &  Waste  Ltd 

Amoy  Proprieties  Ltd 

Ampolex  Ltd 

Andhra  Valley  Power  Supply  Co 

Angkasa  Marketing  Berhad 

Anglo  American  Corp.  of  S.  Africa 

Anglo  American  Gold  Investment  Co 

Anvil  Resources  Ltd 

Apasco  S.A.  de  C.V 

Apex  Resorts  Corp 

Apolto  Development  Inc 

Applied  Int'l  Holding  Ltd 

Apjjlied  Inventories  Management  Inc 

Approach  Resources  Inc 

Aquiline  Resources  Inc 

Arapahoe  Mining  Corp 

ArtJor  Resources  Inc 

Argenta  Systems  Inc 

Ar)o  AB 

Asea  AB 

Ashgrove  Resources  Ltd 
Ashton  Mining  Ltd 
Asia  Fitter  Co 
Athabaska  Gold  Res.  Ltd 
Atena  GoW  Corp 
Atlas  Copco  AB 
Atlas  Pacific  Ltd 

Atna  Resources  Ltd 

Auridiam  Consolidated  Nil 

Aurigo  Resources  Ltd 

Auspex  Gold  Ltd 

Australian  Consolidated  Press  Group  Ltd 

Australian  Hydrocarbons 

Australian  National  Industries  Ltd 

B.A.T.  Industries 

B.Y.G.  Natural  Resources  Inc 

BAA  PLC  

BBC  Brown  Boveri  Ltd 

BHF  Bank  

BMD  Enterprises  Ltd 
BMR  Gold  Corp 

BTR  PLC 

BWI  Resources  Ltd 
BY  &  G  Ventures  Corp 
Bahta  Sul  Celulose  S.A 
Banca  Comerciale  Italiana 
Banco  Espanol  de  Credilo  S.A 
Banco  Ganadero  S.A 
Banco  Mexicano 
Bank  of  East  Asia 
Bank  of  Fukuoka 
Bank  of  Montreal 
Bank  of  Nova  Scotia 

Bank  of  Scotland 

Banque  Nationale  de  Paris 

Bar  Resources  Ltd _..., 

Beatrix  Mines  Ltd 
Beaufield  Resources  lf>c 
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82-2548 

82-3104 

82-3288 

82-1020 

82-1569 

82-1646 

82-3340 

82-878 

82-2118 

82-3694 

82-1856 

82-2950 

82-3318 

82-2991 

82-1644 

82-3435 

82-3365 

82-3410 

82-3078 

82-3732 

82-3319 

82-97 

82-146 

fi2-1244 

82-3130 

82-3530 

82-3171 

82-1867 

82-3763 

82-2406 

82-2857 

82-842 

82-3017 

82-1320 

82-3660 

82-736 

82-2535 

82-3577 

82-2842 

82-1906 

82-2226 

82-€l2 

82-1852 

82-1556 

82-3462 

82-3683 

82-2778 

82-3278 

82-856 

82-3351 

82-33 

82-2038 

82-3372 

82-2871 

82-3404 

82-1994 

82-2246 

82-898 

82-2914 

82-1342 

82-3793 

82-3707 

82-2814 

82-3614 

82-3508 

82-3443 

82-1117 

82-126 

82-132 

82-3240 

82-3757 

82-1047 

82-1064 

82-1557 
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Company 


Belmont  Resoirces  Inc  

Bergesen  d.y.  kJS 

Berjaya  Group  Bertiad 

Berjaya  Industrial  Bertiad 

Bespak  PLC  .1 

Big  I  Developn^nts  Ltd 

Big  Valley  Res<)urces  Inc 

Biopac  IndustrKjs  Inc 

Biota  Holdings  Ltd  

Blue  Circle  Industries  PLC ...... 

Blue  Range  Resource  Corp 

BIyvooruitzictit  Gold  Mining  Co 

Body  Shop  International  PLC 

Bombardier  

Bombril  S.A 

Booker  PLC  

Boots  Compan'  i  PLC 

Bofealis  Explor  ition  Ltd  

Boron  Ctiemica  Is  International  Ltd  . 
Boswell  Interna  llonal  Tectinologies 

Bougainville  Ccpper  Ltd  

Bowater  Industies  PLC 

Bracken  Mines  Ltd 

Braiden  Resoui  ces  Ltd 

Brascan  Ltd 

Bravo  Resourc(  is  Inc 

Bre-X  Minerals  Md  

Breckenndge  Resources  Ltd 

Bresea  Resourtes  Ltd 

Briana  Bio-Tecl  i  Inc 


Bridge  Oil  Ltd. 

Bndgestone  Corp 

Broadwater  Dc  elopment  Ltd 

Bnjnswick  Minn  ig  and  Smelting  Corp 

Buffelsfontein  C  okJ  Mining  Co 

Burmah  Castrol  PLC  

Burmeister  and  Wain  HokJing  AS  

Burns  Philip  &  i'kt 

C.A.  Venezolana  de  Pulpa  y  Papel  .... 
C.E.L  Industries  Ltd 

Co 

Inc 


C.P.  Pokphand 

CCL  Industries 

CDL  Hotels  lnt<  rnational  Ltd 

CIBA-GEIGY  L  d 

CML  Microsystems  PLC 

CS  Holdings 

CSK  Corp  ... 

CSL  Ltd 

CSR  Ltd  

CTM  Citras  S.A 

Catx)  Ventures  Inc 

Cabre  Explorati  Dn  Ltd 

Cactus  West  Efplorations  Ltd 

Cadipsa  S.A 

Calais  Resource  Inc 

Call  900  Inc 

Callina  N.L  .. 

Camas  PLC 

Cambridge  Environmental  Systems 

Cambridge  Soil  jck  Inc 

Canadian  Cone  jest  Explorations  Inc 

Canadian  Frobi  >cher  Resources 

Canadian  Impe  iai  Bank  of  Commerce 

Canal  Plus 

Canguard  Healli  Technologies  Inc  ..... 

Canmark  Intern  itional  Resources  In^ . 

Canstar  Ventur  is  Corp  , 

Capiiano  Intern  itional  Inc  .-.. 

Captive  Air  Inte  national  Inc 

Caribbean  Cerr  snt  Company  Ltd  . 

Carlin  Gokj  Co 

Casamiro  Reso  jrces  Corp 

Cascadia  Techi  ologies  Ltd 

Cash  Canada  F  awn  Corp 


Country 

Canada ..... 

Norway  

Malaysia 

Malaysia 

U.K 

Canada  

Canada  

Canada  

Australia .... 

U.K 

Canada  

South  Afrk»  .... 

U.K 

Canada 

Brazil ....' 

U.K 

U.K 

Canada  

Canada  

Canada  

New  Guinea  .... 

U.K 

South  Africa  .... 

Canada  

Canada  

Canada  ..>... . 

Canada  

Canada  

Canada  

Canada  

Australia 

Japan  

Canada  

Canada  

South  Africa  .... 

U.K 

Denmark  

Australia 

Venezuela  « 

Canada 

Bermuda  , 

Canada  

Cayman  Island 

Switzerland  

U.K 

Switzerland  

Japan  

Australia .„. 

Australia 

Brazil „ 

Canada  

Canada  ............ 

Canada  

Argentina  

Canada  

Canada 

Australia 

U.K 

Canada  

Canada  

Canada  

Canada 

Canada  

France 

Canada 

Canada 

Canada  

Canada  

Canada  ....'. 

Jamaica 

Canada  

Canada  

Canada  

Canada 


File  No. 


82-686 

82-1697 

82-2677 

82-2580 

82-3349 

82-1094 

82-1600 

82-3089 

82-3570 

82-927 

82-3302 

82-69 

82-3534 

82-2123 

82-3651 

82-1531 

82-788 

82-1656 

82-3496 

82-863 

82-1133 

82-3 

82-219 

82-2121 

82-4 

82-2560 

82-2750 

82-1647 

82-1377 

82-3073 

82-2167 

82-1264 

82-2631 

82-2827 

82-302 

82-5 

82-3731 

82-1565 

82-3202 

82-3421 

82-3260 

82-2549 

82-3667 

82-2918 

82-3176 

82-3477 

82-781 

82-3785 

82-2693 

82-3555 

82-1401 

82-3665 

82-3268 

82-3547 

82-3525 

82-3663 

82-3582 

82-3802 

82-3474 

82-3307 

82-2473 

82-3254 

8'2-103 

82-2270 

82-1184 

82-2752 

82-3796 

82-3094 

82-2367 

82-3715 

82-1 770 

82-1431 

82-3738 

82-2728 


Company 


Cathay  Pacific  Airlines  Ltd  

Cathedral  GokJ  Corp  

Gelanese  Canada  Ltd 

Cenco  Petroleum  Ltd v... 

Centrals  Electrrcas  de  Santa  Caterina  S.A 

Central  Crude  Ltd 

Central  Pacific  Minerals  N.L _ ;. 

Ceramica  Carabotx)  C.A  .-. 

Challenger  Minerals  Ltd  

Champion  TechnokDgy  HoWings  Ltd  ...-. 

Chandeleur  Bay  Production  Co 

Chapleau  Resources  Ltd ..... 

Charter  Consolidated  PLC 

Chase  Resource  Corp ". 

Chauvco  Resources  Ltd 

China  Light  &  Power  Co , _ 

China  Strategic  Investment  Ltd 

China  Steel  Corp 

Chocolate  Pix  Corp .... 

Christiana  Bank  OG  Kredithasso 

Christies  International  PLC : — , 

.  Ciadea  S.A 

Ciments  Francais .....; 

Cimtek  Iniegrated  Manufacturing  Tech  ......::.'..... 

Circa  Telecommunications  .Inc  „ 

City  Developments  Ltd  v.....; '■ 

Clarins : 

Clarion  Environmental  Technologies  Inc  ..._ 

Claude  Resources  Inc :.,. 

Coca-Cola  Amatil  Ltd 

Cogenix  Power  Corp 

Colony  Pacifk:  Explorations  Ltd  ., 

Colossal  Resources  Corp  ....; :'........... 

Comae  Food  Group  Inc ■. 

Cominco  Ltd  '. 

Commeiztiank  AG 

Commonwealth  Bank  of  Australia 

Compagnie  Generate  des  Eaux 

Compagnie  Generate  des  Est.  Michelin 

Compagnie  de  Suez 

Companhia  Energica  de  Sao  Paulo 

Companhia  Paranaense  de  Energica-Copet 

Companhia  Siderurgica  Belgo-Mineirc  ..,...., 

Companhia  Suzano  De  Papel  E  Celulose 

Compass  Resources  Ltd : 

CorvSpace  Communk^ations  Ltd ..i 

Concert  Industries  Ltd 

Cong  Industries  Irrc 

Connecticut  Development  Corp , 

Companhia  Acos  Especials  Ifabira  Acesita  

Consolidated  Electric  Power  Asia  Ltd 

Consolidated  Eurocan  Ventures  Ltd  '... 

Consolidated  Magna  Ventures  Ltd 

Consolidated  Pine  Channel  GoW  Corp 

Consolidated  First  Northern  Dey.  Inc 

Continental  AG  

Continental  Caretech  Corp 

Continental  Precious  Minerals  Inc 

Controladora  Comercial  Mexicana 

Copene  Petroquimica  do  Nordeste  S.A 

Corporacion  Industrial  Sanluis  S.A  

Costello  Resources  

Credit  Bank  A.E 

Credit  Lyonnais 

Crestar  Energy  Irx:  

Cross  Lake  Minerals  Ltd 

Cryocon-Pacific  Containers  Inc 

Cuda  Consolidated  Inc 

Cultor  Ltd 

Curion  Venture  Corp 

Curlew  Lake  Resources  Inc 

Cyckane  Capital  Corp  

Cyn  Tech  Ventures  Ltd 

Czar  Resources  Ltd s. 


Country 

Hong  Kor>g 

Canada  

Canada 

Canada  

Brazil 

Canada  

Australia 

Venezuela 

Canada  

Cayman  Islands 

Canada  

Canada 

U.K 

Canada 

Canada  

Hong  Kong 

Hong  Kong 

Taiwan  

Canada  

Norway 

UK 

Argentina  

France  

Canada  

Canada  

Singapore  

France 

Canada  

Canada  

Australia 

Canada  

Canada  

Canada 

Canada  

Canada  

Germany 

Australia 

France 

Frarx;e 

France 

Brazil 

Brazil 

Brazil 

Brazil 

Canada  

Canada  

Canada  

Canada  

Canada  

Brazil 

Bermuda  

Canada  

Canada  

Canada  

Canada  

Germany 

Canada  

Canada  

Mexico  

Brazil 

Mexico  

Canada  

Greece 

France 

Canada  

Canada  

Canada  

Canada  

Finland 

Canada  

Canada  

Canada  

Canada  

Canada  


File  No. 


82-1390 

82-1990 

82-171 

82-3679 

82-3795 

82-1933 

82-354 

82-3097 

82-3666 

82-3442 

82-2897 

82-1687 

82-233 

82-1976 

82-3316 

82-1197 

82-3596 

82-3296 

82-3522 

82-3018 

82-1180 

82-3746 

82-3336 

82-1680 

82-3128 

82-3672 

82-2950 

82-3533 

82-1742 

82-2994 

82-2990 

82-1115 

82-3659 

82-2456 

82-107 

82-2523 

82-3612 

82-3814 

82-3354 

82-2946 

82-3691 

82-3730 

82-3771 

82-3550 

82-2041 

82-3378 

82-1003 

82-2445 

82-3238 

82-3769 

82-3693 

82-2948 

82-1370 

82-2583 

82-3788 

82-1357 

82-3056 

82-3358 

82-3177 

82-3367 

82-2867 

82-1918 

82-3399 

82-3662 

82-3641 

82-2636 

82-3799 

82-1572 

82-1643 

82-3602 

82-1978 

82-2459 

82-2675 

82-3136 
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Company 


DBA  Telecom  C<XT 

DSM  N.V 

Dai'ei  Inc 

Dairy  Fami  Intema^ionai  Holcfings  Ltd 

Daiwa  Danctv  Co 

Dakota  Resources  Ud 

Danus  Technotogy  Ltd  .„ 

Datawave  S/endng  Inc  

De  Beers  Centenary  AG  

De  Beers  ConsoMated  Mines.  Ud 

Deefloaal  Gold  Mining  Co 

Deep  Basin  PetroJaum  Corp 

Delmay  Mining  Corp 

Oelpet  Resources  lid _ 

De«a  Gold  N.L ) 

Demand  Techfxjiogies  Ltd  

Den  Danske  Bar*  pt  1871  Aktieselskab 
DenetMjrst  Ltd 

iLtd 
id  .... 


jof  Singapore  

Industries  Inc 


DerrtoniaRe 
Derlan  Industries  I 
Deutsche  Bank 
Development  I 
Dta  Met  Minerals  I 
Diamond  Intemati 
Otasyn  Tecnrx)k)giis  Ltd 

Discovery  Distnbution  Corp 

Discovery  West  Cdrp 

Dixons  Group  PLC  : 

Dofasco  Ltd  - 

Dommguez  &  Cia  ( Caracas  S.A 

Dominion  Textile  Ir  c  — 

Dominion  Mining  L d .-. 

Oomtar  Ltd 

Doomfontein  Gold  k^ining  Co 

Dorel  Industrial  Inc  - 

Dresdner  Bank  AG  ~ 

Dflefontein  Consoi  [fated  Ud 

Dupont  Canada  Im ;  

D'jrtan  Roodeport  i  Deep  Ltd 

El  Environment  En  jineering  Concepts  .... 

EPA  Enterpnses  Ir  c 

Eaglecrest  Explors  jons  Ltd 

East  Daggafontetn  Mines  Ltd 

East  Midtends  El«  tncity  PLC  

East  Rand  GoW  &  JraniumCo 

East  Rarxl  Propr>e  ary  Mines  Ltd 

Eastern  Electricity  PLC 

Eastfield  Resource  s  Ltd  ^.■— 

Egoli  Co.isolidatec  Mines 

El  Biavo  Gold  Mm  ng  Ltd  

Elandsrand  GoW  ^  lining  Co  

Eldon  Resources  lid  

Eldorado  Corp  „ 

Elite  Industries  LlC  .^ 

Emai!  Ltd .'. -.- 

Emerald  isle  Resc  jrces  Inc 

Emerging  Growtti  rechf>o!ogies  loc 

Empaques  Pondei  ?sa  S;A 

Emperor  Mines  Lti  I _ 

Empire  Alliance  Pi  aperties  Inc 

Enenwaste  Minera  s  Corp 

Engen  Ltd  ...-■ 

Enterpnse  Gold  M  nes  N.L  ,.... 

Envases  Venezote  nos  S  A.C.A 

Epic  Resources  8  C.  Ltd 

Equus  Petroleum  Jorp .^ — _ — ... 

Eros  Entertammer  t  Inc .""... 

EsSelle  AB 

Eucatex  S  A.  Indu  >tna  y  Commercio  

European  Technoi  agies  International  Inc 

European  Ventures  Ltd  —— 

ExaM  Resources  Ld ; 

F.H.  Faukjing  &  C  )mpany  Ud 

FCA  International  _td  


Country 


Canada  

Netherlands  ... 

Japan  

Hong  Kong ._., 

Japan .... 

Canada 

Canada  

Canada  

Switzedarxl  ... 
South  Africa  .. 
South  Africa  .. 

Canada  

Canada  

Canada  

Australia 

Canada  

Denmark  

Australia 

Caruida  

CaruKla  

Germany 

Singapore  

Canada  

Canada  

Canada  

Canada  

Canada  

U.K ...;.... 

Canada  

Venezuela 

Canada  

Australia 

Canada  

South  Africa  .. 

Canada  

Germany  

South  Africa  .. 

Canada  

South  Africa  .. 

Canada 

Canada  

Canada  

South  Africa  . 

UK 

South  Africa  . 

UK  .... 

UK 

Canada  

South  Africa  . 

Canada  

South  Africa  . 

Canada  

Canada  ......... 

Israel 

Australia 

Canada  ...... 

Canada 

Mexico  

Australia  .  .... 

Canada  

Canada  

South  Africa  . 

Australia 

Venezuela  .... 

Canada  

Canada  

Canada  

Sweden 

Brazil 

Canada  

Canada  

Canada  

Australia 

Canada  


File  No. 


82-3736 

82-3120 

82-230 

82-2962 

82-1218 

82-3678 

82-1267 

82-1901 

82-3069 

82-91 

82-248 

82-281 1 

82-3412 

82-1535 

82-1221 

82-2033 

82-1263 

82-2334 

82-627 

82-2959 

82-334 

82-3172 

82-3234 

82-1314 

82-2295 

82-3148 

82-1046 

82-3331 

82-3226 

82-3429 

82-3460 

82-433 

82-18 

82-213 

82-2800 

82-229 

82-124 

82-19 

82-156 

82-1598 

82-3825 

82-603 

82-42 

82-3029 

82-289 

82-239 

82-3040 

82-1929 

82-909 

82-1888 

82-266 

82-3191 

82-3578 

82-2958 

82-2951 

82-1479 

82-3725 

82-2880 

82-696 

82-2215 

82-«28 

82-3807 

82-1807 

82-3294 

82-1010 

82-1302 

82-1931 

82-1355 

82-3618 

82-3571 

82-3491 

82-3535 

82-2882 

82-1310 


Company 

Fatjer  Group  Berhad  ., 

FairfiekJ  Minerals  Ltd ........1 

Fairhaven  International  Ltd !..!...!"""!!" 

Fairmont  Resources  Inc .."..^.. 

Fainway  Industries  Ltd ..."......". 

Faith  Mines  Ltd ." „ !."!!!!""!""""";!!""""!" 

Fatoon  Point  Resources  Ltd !!!!!!!!."!!" 

Fateon  Ventures  International  Corp  

Far-Ben  S.A.  de  C.V '. ".!"!!!Z!""!Z!!! 

Farm  Energy  Corp ; ; .".!!!!!!!!!!!!!!!!! 

Farmile  Acquisitions .""!!.."!!!""!! 

Fasttane  International  Enterprises  Inc , "!"""..".".." 

Fedsure  HoWings  Ltd ...!.!!!!!!"""™"Z!!."! 

Fenway  Resources  Ltd 

Finance  One  Public  Co "!!!!!!!"!"!!!!!!!! 

First  Australian  Resources  N.L  ..;. 

First  Pacific  Co .........'".. 

Fisons  PLC !"!"""!!"!!""!!!!"!!"!""•"!"!"!!!!" 

Fletcher  Challenge  Canada  Ltd !.!™!!!!!!!!."!!."!!! 

Flotek  Industries  Inc |"] 

Foch  Consumer  Electronics  Corp 

FokkerN.V !!""Z!!Z!"!" 

Fomento  Economics  Mexicana  '. 

Fomento  de  Construciones  y  Contractos  S.A „ " 

Footwall  Exptorations  Ltd  !.".".."....".."!!"!!* 

Foresthill  Resources  Inc '. .„ 

Formation  Capital  Corp !!!  ■!!!!! 

Foster's  Brewing  Co .'... „ ' .'" 

Fotex  Elso  Amerikai  Magyar  Fotosz  r. '.] 

Founder  Resources  Inc , , ]].[.' 

Francisco  GoW  Corp ..., |"|  [ 

Frankie  Dominion  International  Ltd ..1.!!!!!""!!!! 

Franz  Capital  Corp  ., ."....."I 

Fraserfund  Venture  Capital !...".""!!!!"!"!"!!." 

Free  State  Consolidated  GokJ  Mines : 1"I!!!!.."!.".'!!!1"!."! 

Freeport  Resources  Inc 

Fuji  Photo  Film  Co 

G.B.  Holdings  Ltd 

GKN  PLC .-. ■"■■■ 

GLS  Glotal  Listing  Service  Ltd !!!.!!."!!.Z!!!!!!!!Z."Z!!!!! 

Gala-Bari  International  Inc '... 

Galleon  Mining  Ltd I.!""""!!!!!!!."!!". 

Gallery  Resources  Ltd  ..;..... !.!."!!!.!! 

Garden  Lake  Resources  Ltd !..!""""!!!""! 

Genbel  Investment  Ltd !..!!!!!!!!!!!!!!!!!!!!!!!!!. 

Gencor  Ltd "!!.""!! 

General  Diamond  Corp 

Gerte  GokJ  Ltd ,. l.I!!!Z""!""!"!'"."3!ZZ 

Giordank)  Holdings  Ltd "_"!..'" 

Glen  Auden  Resources  Ltd 

Glencar  Explorations  PLC ' .....".... 

Glendale  Resources  Inc ., 

Glimmer  Resources  Inc 

Global  Teleworks  Corp 

Globe  Group  S.A '..l!r.!Z"."""."!"!l! 

Globe  Resources  Inc 

GokJ  FiekJs  Property  Co !.."!!!!"!'"!!!!"." 

GokJ  Fields  of  South  Afrka  Ltd !.!!!!!!!.""" 

GokJ  Mines  of  Kalgoorlie  Ltd ;„ .„„[, 

GokJ  Peak  Industries  (HokJings)  Ltd "..' 

Goldbank  Ventures  Ud [, 

goldcliff  Resources  Corp 

GokJCorp  Inc Z"Z"..".."" 

Goklen  Arch  Resources  Ltd 

Gokjen  Knight  Resources  Inc 

GokJen  Kootenay  Resources  Inc  

Golden  Trump  Resources  Ltd 

Golden  UnkX)rn  Mining  Corp 

Goldnev  Resources „ 

GoWpac  Investments  Ltd 

Goodman  Fielder  Wattie  Ltd > 

Gratfoto  Industries  Corp „ 

Grand  Hotel  HokJings  Ltd !.!.!"!Z"."!!!!!'""1"!!"I 

Grand  National  Resources  Inc 


Country 


Malaysia 

Canada  

Bermuda  

Canada  

Canada  

Canada  

Canada  

Canada  

Mexkx)  

Canada  

Canada  

Cartada  

South  Africa  . 

Canada  

Thailand 

Australia 

Hong  Kong .... 

U.K 

Canada  

Canada  

Canada  

Netherlands  ., 

Mexk»  

Spain 

Canada  : 

Canada  

Canada  

U.K 

Hungary  

Canada  

Canada  

Bermuda  

Cariada  

Canada  

South  Africa  .. 

Canada  

Japan  

Singapore  ..:.. 

UK 

Canada  

Canada  

Canada  

Canada  

Canada  

South  Africa  .. 

South  Africa  .., 

Canada  

Canada  

Hong  Kong 

Canada  

Ireland 

Canada ., 

Canada  

Canada  

Greece 

Australia 

South  Africa  ... 
South  Africa  ... 

Austraha 

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada 

Canada  

Australia 

Canada  

Hong  Kong 

Canada  


File  No. 


82-3505 

82-1784 

82-650 

82-3492 

82-1962 

82-3597 

82-1713 

82-1748 

82-3600 

82-3188 

82-3717 

82-1334 

82-3839 

82-2303 

82-3536 

82-3494 

82-836 

82-202 

82-668 

82-3514 

82-2435 

82-3014 

82-3009 

82-3743 

82-2177 

82-3500 

82-2783 

82-1711 

82-3286 

82-3264 

82-3752 

82-3649 

82-2574 

82-3588 

82-44 

82-1131 

82-78 

82-2192 

82-1042 

82-1644 

82-2511 

82-3258 

82-2877 

82-3489 

82-235 

82-311 

82-3800 

82-1209 

82-3780 

82-3650 

82-1421 

82-2353 

82-1970 

82-3375 

82-3199 

82-849 

82-214 

82-204 

82-2076 

82-3604 

82-2843 

82-2748 

82-1106 

82-659 

82-811 

82-2546 

82-797 

82-3532 

82-1080 

82-1167 

82-2009 

82-3579 

82-340*? 

82-1 10U 
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Company 


Ltee 

de  C.V 

Inverlat  S.A.  de  C.V  

InverMexico  S.A.de  C.V 

Prime  Ir.ternacional  

Probusa  S.A.  de  C.V  ..... 
de  C.V 


Grande  Portage  F  esources  Ltd 

Granduc  Mines  LI  i 

Granisko  Resourqes  Inc 

Grasrni  Industries 

Greater  Lenora  Resources  Corp 

Greenwood  Environmental  Inc 

Gregof  GoldfieWs  Corp 

GrootJ\et  Proprietary  Mines  Ltd. 

Groupe  Danone 

Groupe  Videotron 

Grupo  Carso  S.A. 

Grupo  Ftnanciero 

Grupo  Financiero 

Grupo  Financiero 

Grupo  Financiero 

Grupo  Gigante  S.A 

Grupo  Silur  3  A  (Je  C.V 

Grupo  Synkro  S  A  deC.V 

Grupo  Video  Vl-ia  S.A.  de  C.V 

Guardian  Commufiication  Industries  Irx;. 

Guinness  PLC 

Guongdong  Invesknent  Ltd 

Gwaiia  Resources  Ltd 

H.  Jager  Developfients  hx: 

HS8C  Holdings  P 

Haddington  Resot  roes  Ltd 

Hai  Sun  hup  Groi|p  Ltd 

HaJitec  Indust'^  es 

Halo  Gaming  Ccr|  i 

Hana  Microe'-ct'G  tics  Co 

Hang  Lung  Oevei^cment  Co 

Hang  Seng  Ba  ■< 

Ha-wg  ^te::'^iet^-;e 

Hansol  PSiAir  Cj'hrjd^y 

Hartx)ur  Pc  -o'.q'j'  i  Company 

Hardman  Reso'irc^s  M.L 

Harmony  Gold  Mm 

Hars  Systems  inc 

Hartstone  G.oup  f  LC 

Havas  

HawJoxood  ifx'js' 


Dorp 


")  

ioi-..->'>g  Ltd 


Hedey  Pacific 

Helikopter  Sen- 

Hemlo  Goldn^T 

Henderson  La"; 

Hera  Resouc.;-; 

Heritage  Potr'u- 

Hidroeleclrica  f^ 

Highgrade  Ve 

H'ghiweld  Si'el  6  lansdiym  Corp 


Co. 


f'iJJsdown  Hoirii.-y 
Hindsicc  Ipdustne  i 
Hino  Wotors  Ltd 
HoganisAB  .... 
Hokurdf.u  Bani<  Li: 
Ho(-Lac  Gold  Mint  3  Ltd  ... 
Hong  Kong  &  Ch;  3  Cn 
Hor:g  Kong  Land   ic.;dings  Ltd 
Hopewell  Holaing-  Ltd 
Hora.-;e  Small  App  j-'el  PLC 
Hovik  Msdical  Coi  :> 
HudscT  Rasourcel  Ltd 
HiAt3nr.aki  OY  .... 
Hunter  Douglas  N 
Hunti.Tgton  Resou  ces  Inc 
Hydromet  Corp 
Hysan  OevelopmeJTt  Co 
Hyundai  Motor  Co  npany 
I.T.C-  Ltd 

INVESCO  MIM  PlJC 
IPSA  Irv^ersiones 
latco  Industnes  In 
Ipiasco  Ltd 
tmpala  Platinum  hiaidings  Ltd 


hgCo 


1  les  Inc 

v?f»ures  Ltd 

AS  

-TC 

i  evelopment  Co 

C ; 

IS  Inc 

a  S.A  ..„ 

u(i<i  Ltd  


F-LC 

.td ..: 


f  Representaciones  S.A 


Country 

Canada  

Canada  

Canada  

India 

Canada  

Canada 

Canada  

Soutti  Africa  .... 

France .._ 

Canada 

Mexico  

Mexico  

Mexico  

Mexico  

Mexico  

Mexico  

Mexico  

Mexico 

Mexico 

Canada  

U.K 

Hong  Kong 

Australia 

Canada  

U.K ; 

Canada ,.. 

Singapore  

Canada  

Canada  

Thailand ..... 

Hong  Kong  

Hong  Kong  

Beimuda 

Korea 

Canada -. 

AciStralia 

Sodth  Africa  .... 

Canada  

UK 

France  

Cd.oada 

Canada  

N,:Tway 

CaiTada 

Hong  Kong  

Canada  .....  „v.. 

Canada 

Argentina  

Caitada 

South  Africa  .... 

U.K ^ 

ifijia 

Japan 

Sweden 

Japan 

Canada  

Hong  Kong  

Hong  Kong  

Ho.ng  Kong 

U.K ..... 

Canada  

Canada  

Finland 

Netherlands  .... 

Canada  

Australia 

Hong  Kong  

Korea 

India 

U.K 

Argentina  

Canada  

UK 

South  Africa  .... 


File  No. 


82-1767 

82-3124 

82-3861 

82-3322 

82-837 

82-2195 

82-3762 

82-222 

82-3001 

82-3269 

82-^175 

82-3610 

82-3447 

82-3548 

82-3623 

62-3142 

82-3187 

82-2847 

82-3193 

82-857 

82-1478 

82-3772 

82-126 

82-2818 

82-683 

82-2024. 

82-3575 

82-871 1 

82-3689 

82-3633 

82-1439 

82-1747 

82-3638 

82-3451 

82-3427 

82-3472 

82-233 

82-1870 

82-3022 

82-2879 

82-2981 

82-3687 

82-3135 

82-2828 

82-1561 

82-3656 

82-1624 

32-3749 

82-225," 

82-596 

82-1407 

82-3428 

82-1388 

82-3754 

8.2-1045 

82-3529 

82-1543 

82-2964 

82-1547 

82-3341 

82-2132 

82-2093 

£2-2925 

82-3741 

82-1374 

82-3543 

82-1617 

82-3423 

82-3470 

82-3440 

82-3537 

82-2793 

82-118 

82-359 
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Company 


Imperial  Metals  Corp 

Industrias  Klatjin  De  Papel  E  Celulose  S.A  . 

Iner-citic  Envirotec  Inc 

Inflaz^'me  Phannaceuticals  Ltd  

Insutpro  Industries  Inc  

Integrated  Media  Communications  Inc 

Interactive  Communications  Corp 

Interactive  Video  Systems  Inc 

Interfirst  Resources  Inc 

Interiock  Consolidated  Enterprises 

Intermin  Resource  Corp 

Intemacional  de  Ceramica  S.A.  de  C.V 

Intematioral  Biorme(fiatlon  Services 

International  Container  Terminal  Service 

International  Curator  Resources  ltd  

International  Gemini  Technology 

International  Health  +  Beauty  Inc 

International  Helix  Biotechnology  Inc 

International  Hi  Tech  Industries  Inc 

International  Homestead  Resources  Inc 

International  Kaaba  Gold  Corp 

International  Kengate  Ventures  Inc 

International  Mahogany  Corp 

International  Mining  Jack  Resources  Ltd 

International  Nederlanden  Groep  N.V 

International  Onword  Learning  Systems  Irx; 

International  Panorama  Resource  Corp 

International  Resources  Ltd  

Intematioral  Topaz  Business  Dev.  Corp  

IntematioiTal  Tower  Hill  Mines  Ltd 

International  UNP  Holdings  Ltd 

Intemova  Resources  Ltd  

Interstar  Mining  Group  Inc 

Inti  Republic  Aircraft  Manufacturing  

lochpe-Maxion  S.A 

Irish  Ufe  PLC 

Iscor  Ltd 


Isras  Investment  Company  Ltd  

J.  Sainsbury  PLC 

JG  Sunnmit  Holdings  Inc 

Jackson  Hole  Holdings  Corp 

Jacqueline  Gold  porp 

Jamaica  Broilers  Group  Ltd 

Jamaica  Rour  Mills  Ltd  

James  Hardie  Industries  Ltd 

Japan  Airiines  Company  Ltd 

Jardine  Matheson  Holdings .... 

Jirdine  Strafsoio  HoWings  Ltd  

Jarvis  Resources  Ltd „, 

Jascan  Resources  Irjc 

Jason  Mining  Ltd  ....; 

Jefferson  Smurfit  G'oup  PLC  

J:!bey  Exploration  Ltd .". 

Jinhui  Holdings  Co 

John  Lafcatt  Ltd 

Johnson  Electric  Holdi.ngs  Ltd. 

Joutel  Resources  Ltd ..,..,„„_„.. ., 

JuTia  Mines  N.L .-..;, 

K.  Wah  international  Holdings  Ltd  ..„. 

Kansajiis-Coake-PanKki 

Kauthof  AG 

Kawasaki  Steel  Corp 

Kelso  Resources  Ltd 

KeiTrich  Mining  Ccrp 

Kerjstx-ook  Development  Corp.  .„ 

Keppel  Corp 

Kepphjl  Shipyard  Inc .:.. 

Kettle  Rrver  Resources  Ltd   .t 

Key  Anacon  Mines  Ltd 

Keylock  Resources  Inc 

Kia  Motors  Corp 

Kidston  Gold  Mines  Ltd 

Kimt)eriy  Clark  De  Mexico 

Kingfisher  PLC 


Country 


Canada  

Brazil 

Carrada 

Canada  

Canada  

Canada  , 

Canada  

Cartada 

Canada  

Canada , 

Canada  

Mexico  

Canada  

Philippines  .. 

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  ....... 

Canada  

Car.ada  

Nettieriands 

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Brazil 

Ireland 

South  Africa 

Is^^ael 

UK 

Philippines  .. 

Canada  

Canada  

Jamaica  

Jam3:ca  .^„. 

AuitraVia 

Japan ,. 

Hong  Kong  .. 

Ce'-nuda  

Canada  

Canada  

Austra'ia 

Ireland 

Canada  

Hong  Kong ... 

Canada  

Ca".2C3  

Canada  

Australia 

Bermuda 

Finlarid 

Gemiany  .:.... 

Japan  

Canada  

Canada  

Canada  

Singapore  .... 
Philippines  ... 

Canada >. 

Canada  

Canada  

Korea  

Canada  ........ 

Mexico  

U.K 


File  No. 


82-1032 

82-3797 

82-2345 

82-2317 

82-3281 

82-2263 

62-3054 

82-3580 

82-2302 

82-3359 

82-1528 

82-2873 

82-328 

82-3453 

82-1540 

82-1149 

£2-2805 

62-1044 

82-2179 

82-3822 

82-1049 

82-3113 

82-2375 

82-2109 

82-3458 

82-2930 

82-1965 

62-705 

82-2276 

82-3248 

82-2731 

82-3499 

82-3759 

82-2633 

62-3722 

82-3134 

82-3S26 

82-3243 

82-913 

82-3572 

82-1998 

82-2374, 

82-3720 

82-3705 

82-972 

82-122 

82-2933 

£2-3o85 

82-962 

82-2123 

82-1257 

82-1311 

82-1629 

82-5765 

82-1103 

82-2416 

82-502 

82-1656 

E2-3853 

82-3793 

82-3592 

82-3339 

82-2441 

82-2809 

82-3330 

82-2564 

82-3634 

82-665 

82-23 

82-3271 

82-3205 

82-2351 

82-3308 

82-968 
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Company 


KingsfieW  Capit^  Corp 

Kinova  Holdings  ;Corp 

Kinross  Mines  Lid 

Kirin  Brewery  Cq — » 

Kloof  Gold  Mining  Co..  Ltd. 

Knowledge  Plus  Multimedui  Publishing  Ltd. 

Kobe  Steel  Ltd. 

Koninklijke  Wes^anen  N.V. 

Kookaburra  Res^rces  Ltd. 

Krones  AG  ... 

Kvaemer  AS 

LMX  Resources  ltd. 

La  Rock  Mining  Corp 

Ladbroke  GroupjPLC  

Latarge  Coppeel 

Land  Lease  Corp • 

Laura  Ashley  HoWings  PLC  

Leeward  Capital  Corp 

Legal  arxl  Genefai  Group  PLC  

Lenzing  AG i 

Leslie  GoW  Min^  Ltd.  .„ 

Levelland  Energy  and  Resources  Ltd, 

Lighting  Jack  Flip  Trust 

LionLarxl  Bert 

LippoLtd. 

Listed  Ventures  Inc. 

London  ElectriciW  PLC 

Lonrho  PLC 

Lorica  Resourcefe  Ltd 

Lourrwc  Resources  Ltd. 

Lucas  Gokj  Resources  Corp. 

Lucero  Resource  Corp . — .. 

Lydenburg  Platiijum  Ltd.  — 

LyrKlex  Exptoratjon  Ltd — 

Lytton  Minerals  Ltd 

MBf  HoWings  Bertiad  ».. 

MIM  HoWings  LB 

MIS  Multimedia  interactive  Sendees  Inc. 

Maesa  Petroleum  Inc 

Mai  PLC 4 

Major  General  Resources  Ltd. 

Malbak  Ltd i 

Mandarin  OrienlBl  Interrutional  Ltd. 

Manhattan  Minerals  Corp „: — 

Manweb  PLC  .4 

Maple  Leaf  Springs  Water  Corp 

Marishell  Products  Ltd „ 

Marks  and  Sper  cer  PLC  !. 

Marubeni  Corp 

Mass  Transit  Re  ilway  Corp. — 

Matrix  Energy 

Matrix  Telecomi  lunications  Ltd. — 

Mavesa  S.A .~....... 

Maxwell  Energy  Corp.  — 

McCulloch's  Canadian  Beverages  Inc.  .. 

Medya  Holdingai  AS 

Mega.  Star  Vendires — 

Memka  Mining  ( k)mpany  Ltd. ^.. 

Metatl  Mining  C  >rp „ .- 

Metana  Mineral: ;  N.L. 

Metra  Corp 

Metsa  Seria  OV _... 

MiCTotogix  Biote:h  Inc.  

Midlands  Electrfclty  PLC  ...„ ;..... 

Mikado  Resources  Ltd 

Mill  City  Gold  ^f  ning  Corp 
Mindflight  Corp  | 
Minefinders  Co 
Mir^ra  Rayrc 
Minorco  .. 
Minotaur  Exploibtions  Ltd 

Minvita  Enterprfees  Ltd 

Mirage  Resourqe  Corp 

Mirror  Group  Newspapers  PLC 


Country 


Canada  

Canada  

South  Afrk^a  . 

Japan  

South  Afnca  . 

Canada  

Japan  

Netfierlands  . 

Canada  

Germany 

^k>nvay 

Canada  

Canada  

U.K 

France 

Australia 

U.K 

Canada  

U.K 

Austria 

South  Africa 

Canada  

Australia 

Malaysia  ...„. 
Hong  Kong ... 

Canada 

U.K 

U.K 

Canada  

Canada  

Canada  

Canada  

South  Africa 

Canada  

Canada  

Malaysia 

Australia  ...... 

Caruida  

Canada  

U.K. 

Car^da 

South  Afrk:a 
Hong  Kong .. 

Canada  

U.K 

Canada  

Canada  

U.K 

Japan 

Hong  Kong .. 

Canada  

Australia  ...... 

Venezuela  ... 

Canada 

Canada  

Turkey :.., 

Canada 

Canada  ...... 

Canada 

Australia 

Finland 

Finland 

Canada  

U.K. 

Canada  ...... 

Canada  

Canada  

Cana^  

Canada  

Bermuda  .... 

Canada  

Canada  

Canada , 

U.K. 


File  No. 


82-3617 

82-3558 

82-220 

82-188 

82-205 

82-3774 

82-3371 

82-1306 

82-2740 

82-3871 

82-3745 

82-2139 

82-1496 

82-1571 

82-3369 

82-3498 

82-1356 

82-3640 

82-3664 

82-3207 

82-223 

82-3590 

82-3584 

82-3342 

82-3552 

82-3230 

82-3037 

82-191 

82-3601 

82-2670 

82-2297 

82-1756 

82-312 

82-3595 

82-3627 

82-3469 

82-173 

82-1985 

82-1208 

82-1940 

82-2996 

82-3751 

82-2955 

82-3328 

82-3036 

82-3432 

82-3766 

82-1961 

82-616 

82-3626 

82-1214 

82-1189 

82-3397 

82-3061 

82-3512 

82-3515 

82-2553 

82-1248 

82-3481 

82-2175 

82-933 

82-3696 

82-3179 

82-3035 

82-1298 

82-3076 

82-3639 

82-2227 

82-3471 

82-206 

82-2448 

82-2161 

82-1838 

82-3114 


Company 


fy^ishibtshu  GoW  Corp 

Mitsubishi  Kasei  Corp 

Mitsubishi  Corp _ 

Modatech  Systems  Inc  ._ 

Molsoo  Companies  Ltd „ ... 

Morgan  Crucible  Company 

Motkxi  Works  Corp 

Mount  Burgess  GoW  Mining  Co.  N.L  

Mountain  Provirx*  Mining  Corp 

Mountain  West  Resources  IrK 

MuttinatxKial  Resources  Inc 

Multiplex  Technotogies  Inc 

Mutual  Resources  Ltd 

N.V.  Amev  

NAV  Master  TechrK)logies  Inc 

NDU  Resources  Ltd  

NV  Verenigd  Bezit  VNU 

Nampak-Ltd  

Naneco  Minerals  Ltd  

Nassey  Mercantile  Ltd 

National  Power  PLC 

Natkxial  and  Provincial  BuiWing  Society 

Naturally  Niagara  Inc 

r^estte  S.A , 

Nevada  North  Resources  Inc 

Nevada  Star  Resources  Corp 

New  Aegis  Resources  Ltd 

New  Age  Ventures  Inc  

New  Claymore  Resources  Ltd  

New  Coricept  Techrx)togies  International  .'.. 

New  World  Developments  Co 

Newera  Capital  Corp -. 

Ninterxto  Co _ 

Nippon  Shokubai  Kagaku  Kagyo  Co 

Nissan  IMotor  Co 

Nora  ExpWration  Inc 

Norrnandy  Poseidon  Ltd 

Noront  Resources  Ltd  

Nort.*i  American  Fire  Guardian  ..;  

North  American  Nippon  Technologies  Corp 

North  West  VJaier  Qfoap  PLC  

Northern  Electrk;  PLC 

r>loft'Tem  Reef  ExpkM-ation  Ltd 

Nonweb  PLC  ..„ 

Nu  Lite  Resources  Industries  Ltd 

fihcore  Resources  Ltd , ~. 

Ocean  Marine  Technotogies  Inc 

Octagon  Industries  Inc -. 

Oil  City  Lubrkants  Ltd  ....,....-.; 

OWs  industries  lix: 

Olympus  Optical  Company  Ltd  

Omron  Corp .'........'..„ _,..,-. 

Onfem "Holdings  Ltd  ....:.^......:: ..^.....'..„ 

Ontex  Resources  Ltd ,..........^r.... 

Opact  Ftesources  LJd ..r.l... ... 

Orange  Free  State  !n>/estTients  Ltd 

Orbit  Oil  and  Gas  Ltd 

Osito  Ventures_Ltd 

Otis  J  Explorations  Corp  

OutokumpuOY 

P8X  Resources  Ltd  ..: ....=... 

PIC  Prospectors  Intemationai  Corp  

PTT  Exploration  and  Prodjciicn  .-. 

Pacific  Century  Exploratwns  L;d 

Pacifk:  Concord  HoWing  Ltd.. :....,.. 

Pacific  Ireight  Electronics  Cojp .•;.... 

Pacific  Mariner  Explorations  Ltd ,. 

Pacific  Northern  Ventures  Ltd 

Pacific  Rim  Mining _^ 

Pact  Resources  N.L  .^ 

Pan  Ausfralian  Mining  Ltd  

PanGlotjal  Enterprises  Inc ".. 

Parallax  Devetopment  Corp  .v. 

Pechiney  Intemationai L. 


Country 

Canada  

Japan  

Japan  

Canada  

Car>ada 

UK 

Canada 

Australia 

Canada  

Canada  

Canada  

Canada  

Canada  

f^ttieriands  ... 

Car»da  

Canada  

NettierlarWs  .... 
South  Africa  .... 

Canada  

Canada  

U.K 

U.K. 

Canada  

Switzerland  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Hong  Kong  

Canada  

Japan  

Japan  

Japan  

Canada  

Australia 

Canada  

Canada  

Canada  

UK 

U.K 

Canada  

UK 

Canada  :, 

Canada  

Canpda  ^. 

Canada 

Canada  

Canada  

Japan  

Japan  

Bermuda 

Canada  

Canada  

Sotith  Africa  .... 

Canada  

Canada  ...; 

Canada  

Finland  

Cartada  

Canada   

Thailand 

Canada 

Hong  Kong „ 

Canada  

Canada  

Canada  

Canada  

Australia 

Canada  

Canada  

Canada  

France 


File  No. 


82-2682 

82-1191 

82-3784 

82-2006 

82-2954 

82-3387 

82-3250 

82-1235 

82-2540 

82-1201 

82-1095 

82-2937 

82-1171 

82-3118 

82-3150 

82-2292 

82-2876 

82-3714 

82-2618 

82-3568 

82-3060 

82-3753 

82-3621 

''7-1252 

82-1665 

82-3088 

82-1405 

82-3344 

82-3433 

82-3786 

82-2971 

82-2993 

82-2544 

82-1484 

82-207 

82-3329 

82-1975 

82-2304 

82-1921 

82-3048 

82-2813 

82-3039 

82-2961 

82-3038 

82-3643 

82-2537 

82-2622 

82-3310 

82-1260 

82-3461 

82-3326 

62-1170 

62-3735 

62-2100 

82-2003 

82-1220 

62-310/ 

82-2238 

82-3587 

62-3680 

82-2635 

82-2039 

82-3827 

82-2120 

82-3819 

82-3360 

82-3586 

82-3333 

82-361 1 

82-1386 

82-1753 

82-3223 

82-1854 

82-3350 
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td 
Canada 


i  Resour  :es  Ltd  

Sturgei  )n  River  Mines  Ltd 

Rejsources  Ltd 

3ies  Inc 

(forp  

itiors  Ltd 

liis  PLC 

I  Advanc  Bd  technologies  .... 
R(  sources  Ltd  


Ltc 


Pelsart  Resour(  es  N.L 

Pentland  Induslies  PLC 

Peregrine  Inves  tments  HoWJngs  Ltd 

Pernod  Ricard  ^.A 

Petro  Plus  Inc 

Peugeot  S.A- .. 

Pinewood  Resdurces  Ltd 

Pioneer  Interna  ional  Ltd 

Placer  Pacific  L  td 

Playoiates  Intei  national  Holdings  Ltd 

Plentech  Electri  >nics  Inc 

Poly  air  Tires  Im ; 

Poplar  Resourc  )S  Ltd 

Poseidon  Gold 

Power  Corp.  of 

Power  Firwncia  Corp 

PowerGen  PLC  . 

Premier  Consolidated  Oilfields  PLC 

President  Enter  arises  Corp  . 

Prime  Resourc<  s  Group  Inc 

Princeton  Mininj  Co 

Priva  Inc 

Promatek  Indus  tries  Ltd  

Providence  Indi  istries  Inc  .... 

Pnxtentiai  Corp  

Q  Media  Softwi  re  Corp 

QNI  Ltd  I 

Ouattro  1 
Quebec : 
Queens  take 
Quillo  Technolcjgif 
Quinto  Mining 
RJK  Exploratic 
Racal  Electronii 
Radical . 
Ranchmen's 
Rand  Mines 

Randfontein  Esiates  Gold  Mining  ...?. 

Rank  Organizal  on  Ltd 

Rayrock  Yellow  'nife  Resources  Inc 

Reako  Exploratons  Ltd  

Redfem  Resou  ces 

Redland  PLC 

Reed  Lake  Exp  oration  Ltd 

Reeflex  Petroie  jm  Technologies  Inc  

Refrigeracao  P;  irana  S.A  

Regal  Gokj  Coi  d .: ?.. 

Rembrandt  Gro  jr  Ltd 

Repola  Ltd  .- 

Resorts  World  )erhad- 

Response  Bionedical  Corp „ 

Rich  Mineral  O  irp 

Richmont  Minei;  Inc 

Ridgeway  Petrc  leum  COrp  ' 

Riley  Resource  >  Ltd  

Riva  Petroleum  Inc  , 

Roche  Holding:  Ltd 

Rockford  Techf  ology  Corp 

Rockweatth  lnt(  irnational  Resource  Corp 

Rocraven  Resc  urces  Ltd 

Rolls-Royce  PLC  

Roper  Resourc  JS  Inc _ 

Rosenthal  AG   

Ross  Mining  N. .  _ 

Rothmans  Inter  iatk)nal  Ltd 

Roussel  Uclaf 

floxbury  Capita  I  Corp 

Royal  Bank  of  >  ^anada  

Royal  Bay  Gok  Corp 

Royal  Concord  (  Capital  Inc  

Royal  Nedlloyd  Group  N.V  

Rustentxjrg  Platinum  HokJings  Ltd 

Ryde  Industries  Inc 

Safari  lnternati<  mal  Resources  Inc 


Country 

Australia  .- 

U.K 

Hong  Kong 

France 

Canada  ."«, 

France ..... 

Canada  

Australia , 

Australia 

Hong  Kong 

Canada 

Canada  

Canada  

Australia 

Canada  

Canada  .• 

U.K 

U.K 

Taiwan  ........... 

Canada  

Canada  

Canada  

Canada 

Canada  

U.K 

Canada  

Australia 

Canada  

Canada  

Canada  

Canada  . : 

Canada 

Canada  

UK 

Canada  

Canada  

Socth  Africa  ... 
South  Africa  ... 

U.K. 

Canada  

Canada  

Canada  

U.K 

Canada 

Canada  

Brazil 

Canada  

South  Africa  ... 
Finland  ........... 

Malaysia 

Canada  

Canada  

Canada  

Canada  .-. 

Canada  „ 

Canada 

Switzeriand  .... 

Canada  

Canada  

Canada  

U.K 

Canada  ......... 

Germany  ......... 

Australia 

UK 

France ;, 

Canada  

Canada „, 

Canada 

Canada _... 

Netherlands  .. 
South  Africa  .. 

Canada  

Canada  


File  No. 


82^84 
82-1219 
82-3466 
82-3361 
82-2432 
82-3531 
82-3644 
82-2701 
82-1952 
82-2979 
82-2479 
82-3756 
82-1489 
82-2875 
82-137 
"82-1716 
82-3066 
82-2617 
82-3424 
82-1503 
82-1243 
82-3837 
82-1351 
82-2753 
82-1477 
82-3761 
82-3834 
82-2625 
82-186 
82-565 
82-1960 
82-475 
82-2629 
82-481 
82-3251 
82-2615 
82-304 
82-267 
82-17 
82-378 
82-1286 
82-1824 
82-2156 
82-2254. 
82-3770 
82-3794 
82-2244, 
82-3750 
82-3161 
82-3229 
82-1365 
82-2832 
82-2940 
82-1819 
82-2159 
82-2945 
82-3315 
82-2223 
82-2723 
82-493 
82-2821 
82-2020 
82-1648 
82-3609 
82-84 
82-3574 
82-3616 
82-796" 
82-3831 
82-3674 
82-1056 
82-241 
82-2325 
82-2995 
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Company 


Sage  Resources  Ltd 

Sakura  Bank  Ltd 

Sales  Initiatives  International 

Samantha  Explorations  N.L^ 

Samson  Exploration  

Samsung  Electronkjs  Co 

San  Fernando  Mining  Company  Ltd 

San  Miguel  Corp 

Sandoz  Ltd 

Sandvik  AB 

Santos  Ltd 


Sanyo  Electric  Co 

Sanyo  Securities  Co 

Sao  Paulo  Alpargatas  S.A  , 

Sappi  Ltd  

Sasol  Ltd 


Scantronk;  Hokjings  PLC  .... 

Schmitt  Industries  Inc 

Schneider  S.A 

Score  AfhFetic  Products  Inc  . 
Scottish  Hydro-Electric  PLC 

Scottish  Power  PLC  

Sechura  Inc .; 


Sedona  Industries  ...„ 

Sedgwrck  Group  PLC 

Seeboard  PLC 

Sega  Enterprises  Ltd 

Selkirtc  Springs  International ......... 

Sementes  Agroceres  S.A  

Semi-Tech  (Global)  Company  Ltd 

Senetek  PLC  

Serenpet  Inc 


Seval  Alimentos  S.A r.... 

Shanghai  Chlor-Alkali  Chem.  Co 

Shanghai  Erfangji  Co  

Shanghai  Tyre  and  Rubber  Co  ... 
Sharp  Corp 


Shinawatra  Computer  Co ' 
Shiseido  Company  Ltd  .... 

Shomega  Ltd  

Shun  Tak  Holdings 

Siebe  PLC 


Siemens  AG  :. 

Sierra  Nevada  Gold  Ltd 

Sikaman  Gold  Resources  Ltd 

Silent  Witness  Enterprises  Inc  

Silver  Standard  Resources  Inc 

Silver  Tusk  Mines  Ltd , 

Silverspar  Energy  Corp 

Singapore  Telecommunications  Ltd 

Sirius  Resource  Corp  '. 

Skondinaviska  Enegkidc  Banken  .... 

Slumber  Magic  Adjustable  Bed 

Smedvig  A.S 


Smedvig  Tankships  Ltd...... 

Societe  Generate .' 

Sol  Petroleo  S.A  r......:. 

Solvay  &  Cie  S.A  ;.... 

Sons. of  Gwalia  N.L  

South  African  Breweries  Ltd 

South  African  Land  &  Expl.  Co 

South  China  Morning  Post 

South  Roodepoort  Main  Reefs  Area  Ltd 

South  Wales  Electricity  PLC  

South  Western  Electricity  PLC  

Southcorp  Holdings  Ltd 

.Southern  Electric  PLC  ..-. 

Southern  Era  Resources  Lid 

Southem  Pacific  Petroleum  N.L 

Southem  Water  PLC  

Southvaal  Holdings  Ltd , , 

Southward  Energy  Ltd 

Southwestern  Petrochemkal  Indus 

Spargos  Mining  N.L 


Country 


Canada  

Japan  

Canada  

Australia 

Australia  ...'... 

Korea  

Canada  

Pfiilippines  .. 
Switzerland  . 

Sweden  

Australia 

Japan  

Japan  

Brazil 

South  Afrk:a 
South  Afrka 

U.K 

Canada  

France  

Carwda 

U.K  

U.K  

Canada  


Canada  .. 

U.K 

UK 

Japan  

Canada  .. 

Brazil 

Bermuda 

U.K 

Canada  .. 

Brazil 

China  

China  

China  

Japan 


Thailand  .... 

Japan  

Australia  .... 
Hong  Kong 
U.K 


Germany  . 
Canada  ... 
Canada  ... 
Canada  ... 
Canada  ... 
Canada  .... 
Canada  ... 
Singapore 
Canada  ... 
Sweden  .... 
Canada  .... 
Norway 


Bermuda  

France 

Argentina  .... 
Belgium  ....... 

Australia 

South  Africa 
South  Africa 
Hong  Kong  .. 
South  Africa 

UK 

U.K 

Australia  ...... 

U.K : 

Canada  

Australia 

U.K 

South  Afrka  , 

Canada  

India 

Australia 


File  No. 


82-3670 

82-3055 

82-2985 

82-323 

92-401 

82-3109 

82-2171 

82-306 

82-3156 

82-1463 

82-34 

82-264 

82-1857 

82-3692 

82-3835 

82-631 

82-2584 

82-1872 

82-3706 

82-3051 

82-3099 

82-3100 

82-1278 

82-2299 

82-1529 

82-3033 

82-3439 

82-2526 

82-3709 

82-3337 

82-875 

82-3362 

82-3855 

82-3657 

82-3613 

82-3606 

82-1116 

82-3140 

82-331 1 

82-3815 

82-3357 

82-2142 

82-73 

82-894 

82-1651 

82-3464 

82-3190 

82-723 

82-478 

82-3622 

82-1575 

82-3637 

82-2057 

82-3551 

82-3591 

82-3501 

82-3448 

82-2691 

82-1039 

82-303 

82-59 

82-3327 

82-930 

82-3031 

82-3030 

82-2692 

82-3032 

82-3658 

82-353 

82-2797 

82-197 

82-3005 

82-3581 

82-1441 
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Company 


Mining  Co 


Spectrum  Gamjs  Cofp 

Sport  Specific  Iptemational  Inc  .„... 

St.  Bartara  Miles  Ltd  ........ 

St.  George  Bar*  Ltd 

St.  Lukes  Group  Ltd  

Stampede  Oil  ific 

Stanford  Energy  Co»p _,; 

Star  Paging  International  Holdings  Ltd 

Starlight  International  Holdings  Ltd 

Statoil 

Stilfontein  Gold  I 
Stma  Resource  s  Ltd 

StralaJ<  Resources  Ltd : 

Stratabound  Minerals  Corp  

Stratcomm  Media  Ltd  

Stressgen  Biotechnologies  Corp 

Striker  Resourdes  N.L ........ 

Stryker  Resources  Ltd ; 

Sub  Nigel  Gold  Mining  Company 

Sudamtex  de  VIenezuela  C.H.  S.A.C.A  .. 

Sumitomo  Meti  Industries  Ltd 

Summit  Resources  Ltd , 

rises  Ltd ._., 

properties  Ltd  _...... 

Inc «.. 

snts  International  Corp . 


Sun  Free  Ente 
Sun  Hung  Kai 
Sungold  Garni 
Suntree  Inves 
Svedala  Indusdji  A.B 
Swire  Pacific  L 
Swiss  Bank 
Synapse  Sol 
Synex  Internatii 
T&H  Resource 
T.E.N.  Pnvate 
Tl  Group  PLC 
Tal  Chetjng  H 
Talisman  Ene 
Tappit  Resouri 


e  Inc  

Inc 

Ltd  

abie  Systen^  Inc 


stries  Co 


Kuerrichg  S.A  

na— Stet  France  Tetecom 

ata  Inc  

ts  Ltd -. 


lings  Ltd ™ 

Inc „..».. 

bs  Ltd 

Tarron  Industries  Ltd  ^ 

Tata  Engineering  and  Locomotive  Co 

Tata  Hydro-Elettnc  Power  Supply  Co 

Tata  Power  Cofipany 

Tate  &  Lyie  PL 

Taylor  Rand 

TecMronic  Indi 

Teijin  Ltd  . 

Teijin  Seiki  Co 

Teka  Tecelage 

Telecom  Argei 

Telesott  MoWe 

TelevTSion  Bn 

Telstra  Corp 

Tenaga  Nasionel  Bertiad 

Tenga  Laboratories  Inc  

Teollisuuden  Viima  OY 

Teranet  lA  Irx:  -... 

Terra  Health  O  irp _ 

Tesco  PLC ~ 

Teuton  Resoun  es  Corp 

Thai  Telephont  and  Telecommunications 

The  Whart  (Holilings)  Ltd 

Thorn  EMI  Ltd  

Tiger  Oats  Ltd  -. 

Toba  Gold  Resources  ..........~_...„.. 

Tolas  Turk  Otofnotiil 

Tombstone  Execrations  Co 

Topaz  Resources  Internationai  

|>fP 

an  Bank  ._ 


Topper  GoW  > 
Toronto  Domir 
Toyobo  Co.,  Lt( 
Toyota  Motor  C^.,  Ltd 
Trafalgar  Hous0  PLC 

Trans  Atlantic  Enterprises  „ 

Transportadora  de  Gas  del  Norte  SJV 

Transtect)  Industries  Inc 


Country 

Canada  

Cartada 

Australia 

Australia 

New  Zealand  .. 

Canada  ;... 

Canada 

Bermuda  ......... 

Bermuda  .,.. 

Norway 

South  Africa  .... 

Canada  

Canada  

Canada  ;.... 

Canada  

Canada  

Australia 

Canada  ....,„.... 
South  Africa  ... 

Venezuela 

Japan 

Canada 

Canada 

Hong  Kong 

Canada  

Canada  

Sweden 

Hong  Kong 

SwitzerfarxJ  .... 

Canada  

Canada 

Canada  

Car^ada  

U.K 

Bermuda  

Canada  

Canada 

Canada 

India 

India 

India 

U.K 

Canada  

Hong  Kong 

Japan 

Japan  

Brazil  ..„ 

Argentina  

Canada 

Hong  Kong 

Australia 

Malaysia 

Canada 

FinlarKi 

Canada 

Canada  «... 

U.K 

Canada  

Thailand 

Hong  Kong 

U.K 

South  Africa  ... 

Canada  

Turkey 

Canada  

Canada  

Canada „.. 

Canada  

Japan  

Japan — 

U.K 

Canada  

Argentina  

Canada  


File  No. 


82-3599 

82-3695 

82-3747 

82-3809 

82-3645 

82-3605 

82-2321 

82-3654 

82-3594 

82-3444 

82-301 

82-2062 

82-976 

82-3284 

82-1778 

82-3776 

82-3585 

82-883 

82-1798 

82-3653 

82-3507 

82-2922 

82-2822 

82-1755 

82-2157 

82-2031 

82-3593 

82-2184 

82-3567 

82-3642 

82-862 

82-2669 

82-1563 

82-2697 

82-3528 

82-3710 

82-3813 

82-1881 

82-3768 

82-3704 

82-3733 

82-906 

82-3635 

82-3648 

82-1266 

82-1493 

82-3620 

82-3259 

82-3727 

82-1072 

82-3562 

82-3677 

82-3631 

82-2973 

82-3244 

82-3356 

82-3277 

82-1394 

82-3744 

82-3291 

82-373 

82-3719 

82-2966 

82-3699 

82-3624 

82-1285 

82^2694 

82-142 

82-1172 

82-208 

82-1894 

82-1692 

82-3845 

82-2437 


Company 

Treminco  Resources  Ltd , ; 

Triad  Technologies 

Trillion  Resources  Ltd .:........, 

Trimin  Resources  Inc 

Trio  GoW  Corp „ .- 

Trove  Investment  Corp 

Troymin  Resources  Ltd  „ 

Truly  International  Holdings  Ltd 

Trust  Company  of  Australia  Ltd 

Turkiye  Garanti  Bankasi 

Tusk  Minerals  Inc  '. 

Twin  Star  Energy  Corp ,. 

Tycoon  Ventures  Inc  .-. 

USA  Video  Corp , „ 

Unibanco  Uniao  de  Bancos  Brasileiros  S.A ....". 

Unicomm  Signal  Inc  

Unidex  Communications  Corp .; 

Union  Bank  of  Switzerland 

Unique  Force  Enterprises  Inc 

Unisel  Gokj  Mines  Ltd 

Unitec  Intemational  Controls  Corp 

UnitechPLC  r. 

United  Biscuits  PLC 

United  Engineers  (Malaysia) 

United  Overseas  Land  Ltd 

United  Rayore  Gas  Ltd 

Unitor  Ship  Service  AS 

Univa  Irx: .7.....„ „ 

Universal  Trident  Industries  Ltd 

Upton  Resources  Inc „ _ 

Vaal  Reefs  Exploration  &  Mining  Co :.„ ; 

ValeoS.A ,, 

Valerie  Gold  Resources , 

Valley  Oil  &  Gas  Corp 

Vanguard  Petroleum  Ltd  

Veitsch-Radex  AG 

Velcro  Industries  N.V : 

Venoro  GoW  Corp 

Venture  Pacific  Development  Corp „ 

Verdstone  GoW  Corp 

Vexco  Laboratores  Inc 

Viceroy  Resources  Corp  ; „ 

Vickers  PLC 

Virtuality  Group  PLC 

VitaMed  Biopharmaceuticals  Ltd ; , 

Volkswagen  AG  

Vortex  Energy  &  Minerals  Ltd „.. 

Vtech  Holdings  Ltd 

Wace  Group  PLC 

Walker  Corp ,... 

War  Eagle  Mining  Co  _ 

Wayburn  Oil  and  Natural  Gas .; 

Wedgewood  Resources  Ltd  .' 

Welback  HoWings  Ltd 

Welkom  GoW  HoWings  Ltd .„ 

West  Rand  Consolidated  Mines  Ltd „ 

West-Mar  Resources  Ltd , 

Western  Areas  Gold  Mining  Co 

Westem  Canadian  Land  Corp „... 

Westem  Copper  HoWings  Ltd .' 

Westem  Deep  Levels  Ltd , 

Westem  Garnet  Company _.. 

Westgroup  Corp  „ 

Westley  Technotogies 

Westpine  Metals  Ltd 

Wheelock  and  Co 

White  Knight  Resources  Ltd 

White  Plains  Resources  Corp ,...., 

Williams  Creek  Explorations  Ltd 

Wiltow  Resources  Ltd 

Windana  Minerals  Ltd .„". „ 

Windsor  Court  HoWings  Inc .'.., 

Wing  Hong  Bank  Ltd .;.„ „. ; 

Winkelhaak  Mines  Ltd  ...„ 


Country 

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada 

Cayman  Islands 

Australia 

Turkey 

Canada  

Canada  

Canada  

Canada  

Brazil 

Carada  

Canada  

Switzertand 

Canada  

South  Africa 

Canada  

U.K 

U.K. ;.... 

Malaysia 

Singapore  

Canada  

Norway 

Canada  

Canada 

Canada  

South  Africa 

France 

Canada  

Canada  

Australia 

Austria 

Neth.  Ant 

Canada  

Canada  

Canada  

Canada  , 

Canada  , 

UK , 

UK 

Canada  

Germany  

Canada  

Bermuda  

U.K 

Australia 

Canada  

Canada  

Canada 

Bermuda  

South  Africa 

South  Africa 

Canada 

South  Africa 

Canada  

Canada  

South  Africa 

Canada  

Canada  

Canada  

Canada  

Hong  Kong 

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Hor)g  Kong 

South  Africa 


File  No. 


82-1384 

82-2785 

82-3630 

82-1833 

82-2127 

82-2476 

82-3503 

82-3700 

82-1443 

82-3636 

82-3297 

82-2213 

82-3468 

82-1601 

82-3353 

82-2787 

82-3130 

82-3804 

82-1927 

82-236 

82-2551 

82-2412 

82-3079 

82-3816 

82-2180- 

82-747 

82-3020 

82-2570 

82-3026 

82-3290 

82-56 

82-3668 

82-3339 

82-1991 

82-3478 

82-1573 

82-145 

82-2178 

82-2596 

82-1735 

82-3486 

82-1193 

82-1359 

82-3684 

82-3096 

82-2188 

82-3462 

82-3565 

82-2369 

82-3782 

82-2008 

82-3740 

82-2191 

82-3556 

82-57 

82-314 

82-751 

82-268 

82-1446 

82-3422 

82-58 

82-2637 

82-2833 

82-1088 

82-3116 

82-3789 

82-2850 

82-2887 

82-3146 

82-3843 

82-561 

82-3495 

82-3629 

82-221 


40396 


II.V 


ring 
Reso  jrces 


Wotters  Kluwer 

Woodside  Petro^um  Ltd  . 

Wootworths  Ltd 

Wofid  Wide  Min. 

Wontung  Industries 

Wrightson  NMA 

Yellow  Point  Mi 

Yellowjack 

Yiu  Wing  Intem^icnai 

York  Centre 

Yorkshire  Elect 

Young-Shannon 

Your  Host  Food; 

Yukon  Revenue 

Zanex  N.L 

Zapopan  N  L  .... 

Zodiac  HL:-rican4  Marine  Inc  .. 


Cor) 


rals  Ltd 

Inc _. 

Md  

Corp 

Ltd 

Holdings  Ltd 


[Release  No. 
94-12] 
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Company 


ritity  Group  PLC  . 
Gokj  Mines  Ltd 

Inc  

Mines  Ltd ~ 


Country 

Netherlands  .... 

Austria 

Austria 

Canada  

Canada  ., 

New  Zealand  .. 

Canada  

Canada  

Bermuda  

Canada  

U.K 

Canada  

Canada  

Canada 

Australia  .......... 

Australia 

Canada  


File  No. 


82-2683 

82-2280 

82-3544 

82-2444 

82-<3253 

82-3646 

82-1349 

82-1765 

82-3655 

82-2816 

82-3034 

82-2928 

82-2042 

82-3779 

82-«32 

82-2997 

82-1281 


|FR  Doc.  94-19;  49  Filed  8-5-94;  8:45  am) 
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34  -34470;  File  No.  SR-NSCC- 


Self  Regulatoi  y  Organizations; 
National  Securities  Clearing 
Corporation;  Motice  of  Filing  of  a 
Proposed  Rul^  Change  Seeking 
Permanent  Approval  for  ttie  New  York 
Window  Service 


August  1,  1994. 


Pursuant  to 
Securities 
("Act") '  notic^ 
July  15.  1994. 
Clearing 
with  the  Secu 
Commission  ( 
proposed  nile 
NSCC-94-12) 
and  III  below, 
prepared  pri 
Com.missicr.  i; 
solicit  comme 
change  from  ii 


section  19(b)(1)  of  the 
Exc  lange  Act  of  1934 

is  hereby  given  that  on 
he  National  Securities 
Corp(Jration  ("NSCC")  tiled 
ities  and  Exchange 
Commission")  the 
:hange  (File  No.  SR- 
3s  described  in  Items  I.  H. 
vhich  Items  have  been 
rily  by  NSCC.  The 
publishing  this  notice  to 
Its  on  the  proposed  rule 
tnr»!sted  persons. 


sm  i 


I.  Se!f-Regula 
Statement  oft 
the  Proposed 


I  )ry  Organization's 
le  Terms  of  Substance  of 
ulc  Change 


The  propo;s< 
modifications 
Procedures  foi 
Window  serv 
approval  of  ih 
will  permit  NJ 
participating  r 
systems  with  1 
keeping  syst 
forth  the  New 
schedule. 


er  J 


'15II.S.C.  78' t:  I!  mi  38a). 


1  ;i 


J  rule  change  consists  of 

0  NSCC's  Rules  and 
N.SCC's  New  York 

1  and  seeks  permanent 
.service.  The  proposal 
CC  to  replace  the 
embers'  record  keeping 

iSCC's  proprietary  record 
.  The  proposal  also  sets 
Vork  Window  fee 


11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

I  A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  New  York  Window  is  a  service 
that  provides  for  the  processing  of 
receives  and  deliveries  of  physical 
securities.  The  New  York  Window  also 
provides  facilities  for  the  custody  of 
physical  securities  and  custodial  related 
sen.  ices  for  physicf.l  securities. 
Currently,  the  New  York  Window 
sRr\  ice  is  being  offered  on  a  pilot  basis 
utilizing  each  member's  own  record 
keeping  system.^  This  proposal  will 
permit  NSCC  to  offer  the  New  York 
VVii-.dow  service  utilizing  NSCC's 
proprietary  record  keeping  system.  This 
systf>m  will  enable  NSCC  and  members 
to  electronically  communicate  with 
each  other  throughout  the  day.  The  New 
York  Window  pilot  program  also  offers 
a  money  settlement  service  to  a  limited 
number  of  members.  This  proposal  will 


•  ."^or  a  coiiiplele  description  of  ihc  New  Vo;k 
VVi.nCow  pilot  progrdm,  refer  to  Sccuritief.  Kxchenge 
All  R.  ledse  Nos.  32221  (April  26. 1993).  58  KR 
3f..570  IFilc  No.  SR-NSrC-93-03)  (orijtr 
Ipmporarily  approving  proposed  rule  i.har:>;e  ur.lil 
April  30. 1994)  and  33558  (January  31,  1994).  59 
KR  5807  (Kile  No.  SR-NSCC-93-l'4)  (order 
l«nip<irariiy  approving  proposdl  rule  r.hangf>  uriil 
Piuiarv  31,  1995). 


enable  NSCC  to  offer  the  money 
settlement  service  to  all  New  York 
Window  members. 

The  New  York  Window  service  is 
offered  to  members  under  several 
conditions.  First,  at  all  times,  NSCC  acts 
as  an  agent  for  members  using  the  New 
York  Window  service  and  not  as 
principal  for  its  own  account.  Second, 
each  New  York  Window  member  agrees 
that  it  will  notbe  entitled  to 
reimbursement  from  NSCC  for  any 
losses  suffered  or  liabilities  incurred  as 
a  result  of  the  New  York  Window 
service.  Third.'all  actions  taken  by 
NSCC  in  connection  with  the  New  York 
Window  service  will  be  based  on 
instructions  from  members.  Members 
will  have  the  ability  to  change 
instructions  or  add  instructions 
throughout  the  day.  NSCC  will  have  thR 
ability  to  interactively  communicate 
with  members  with  respect  to 
instructions  being  processed.  Each  day, 
NSCC  will  report  to  members  the  results 
of  that  day's  processing  [i.e.,  items 
received  and  delivered)  and  will 
provide  members  with  an  updated  stock 
record  indicating  the  items  being  held 
in  custody; for  the  member  under  the 
New  York  Window  service. 

The  proposal  also  sots  forth  the  fees 
that  NSCC  will  charge  for  the  New  York 
Window  service. 

rV.  Other  Scrviec  Fet'.s.* 
/'.  New  Y'ork  Window 

.   1.     CKvr     The     Win-  .  SlU.Ol)  {nf  ittn, 
dow — . 
RfCfiven/Dfliv- 
pries. 
2.     Envelope     Settle- 
ment      Service/Re- 
ceives 

a.  1-WO  daily 6.00  per  item 

b.  101-150  daily  .     5.00  per  item 

c.  151-and     up    4  00  per  item 
daily. 
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^  Jir's^ici/H^'.    ^^P^'^^""  IV.  SdicitaUon  of  Comments  comments  on  the  proposed  rule  change 

liveries.  Interested  persons  are  invUed  to  &-om  interested  persons. 

4.  FOSS/DSS-Re-    3.50  per  item  submit  written  data,  views,  and  I.  Self-Regulatory  Organization's 
ceives/Miwries  arguments  concerning  the  foregoing.  Statement  of  the  Terms  of  Substance  of 
(Money  Only).  Persons  making  written  submission  the  Proposed  Rule  Chance 

5.  Transfers 15.00  per  item  should  file  six  copies  thereof  with  the  ^, 

6.  Reorsaruzations.  Secretary.  Securities  and  Exchange  The  proposed  rule  change  allows  PTC 

a.  One-way -J5.00  per  ifem  Commission.  450  Fifth  Street.  NW..  |o  designate  mortgage-backed  securities 

ordinating  Distribu-  submissions,  all  subsequent  r.FH?M?^i     T^^  .    ^^     L^ 

tion)  amendments,  all  written  statements  ^  FHLMC  )  as  depository  eligible 

8.  Special  Handlmg  ..    35.00  per  hour  with  respect  to  the  proposed  rule  securities  ^  permitted  by  Article  I.  Rule 

9  Custody  (Per  Posi-    .10  per  day  change  that  are  filed  with  the  ^  °'  "^^  ^  K\i\es. 

tion  Per  Issue).  Commission,  and  all  written  II.  Self-Regulatory  Organization's 

10.    Return    to   F,rm    .JOperrtem  communications  relating  to  the  Statement  of  the  Purpose  of,  and 

"M^Sctr    '"""''°"'  X'inaSd^JSw']5;''.h'r'"''''  |ni.sfiling„i,h,h,Com™i,si„„,,he 

{Accommoaaitoni.  nmvisinnKnfs  II  <;r  <;«;•?  «Hll  t^  self-regulatory  organization  included 

13.     Accommodation    3.50  per  item  provisions  oi  s  u.a.L..  55Z.  will  be                otafom^^fo  ^« „•      .u                     e 

Handling.                          ^  available  for  inspection  and  copying  in  statements  concerning  the  purpose  of 

14     Settlement    Rec-    25.00  per  day  the  Commission^Public  Reference  and  basis  for  the  proposed  rule  change 

onciliation.  Section.  450  Fifth  Street.  N-W..  and  discussed  any  comments  it  received 

Italic  indicates  additions.  Waship^on.  DC  20549.  Copies  of  such  °?.u  ^  P^posed  rule  change.  The  text 

'Indicates  previously  underlined  text.  filings  wUl  also  be  available  for  ^      ,^  statements  may  be  examined  at 

The  New  Ybrk  Window  service  will  inspection  and  copying  at  the  principal  Sf /^r^  specified  in  Item  IV  below, 

afford  members  with  the  opportunity  to  offices  of  NSCC.  All  submissions  should  I_f  ^  h'^"'^*"^  o^^^^tion  has 

centralize  dieir  processing  of  physical  refer  to  File  No.  SR-NSCC-94-12  and  ^i!/^^^,  ,1  wm^"^'  fr\  £?    '"  r  ,u 

securities.  Therefore.  the'projSid  rule  should  be  submitted  by  August  29.  n'srsiRnffiUS^T^c^^^              "'"^^ 

change  is  consistent  with  NSCCs  1994-  n.ost^^gnmcant  aspects  of  such 

obligation  under  Section  17A  of  the  Act  For  the  Commission  by  the  Division  of 

to  promote  the  prompt  and  accurate  Market  Regulation,  pursua.it  to  delegated  ^'^■'  Self-Regulatory  Organization 's 

clearance  and  settlement  of  securities  authority.*  Statement  of  the  Purpose  of,  and 

transactions.  Margaret  H.  McFariand.  Statutory  Basis  for.  the  Proposed  Rule 

(B)  Self-Regulatory  Organization's  ^'T^'^y  Secretary.  Change 

Statement  on  Burden  on  Competition  '^^  ^^^^  94-19210  Filed  B-5-94;  845  am]  PTC  currently  acts  as  depository  for 

NSCC  does  not  believe  that  the  *'-"'*°  *=°°' ""«'-"  "'"^'^T^^^'^I^r^'  ^"*  ^^^'^t^^  ^^^, 

proposed  rule  change  will  impose  any  ITT      s  ^  ^        r^^xx"!  T'T^ 

r,„.^^„„„^^, ^„.-.-      .u  » •        .  Mortgage  Association  (CNMA     and 

ne^^^.^  or  Snnrt?^  f'nT  t"«'«^«  ^-  ^^^^^  ^^  ^o.  SR-PTC-  multiclass  REMIC  securities  gu  Janteed 

7^^J^Z.!-^?i:Trl    ^^^'"^^"^''  9^J  by  the  Department  of  Veterans  Affairs 

of  the  purpose,  of  the  Act.  cwo       ..       «  ("VA")  and  GNMA.^  The  proposed  rule 

(C)  Self-Regulatory  Organizations  Seif-Regulatory  Organizations;  change  now  allows  PTC  tu  designate 
Statement  on  Comments  on  the  Participants  Trust  Company;  NoUce  of  mortgage-backed  securities  guaranteed 
Proposed  Rule  Change  Received  From  ^'''"^  ^"5  Immediate  Effectiveness  of  by  FHLMC  as  depository  eligible 
Members,  Participant  or  Others  Proposed  Ru:e  Change  Designating  securities. 

Mortgage-Based  Secijrities 

Comments  were  neither  solicited  nor  Guarante?<]  by  tfie  Federal  Home  Loan  Background 

'^^^^''"'^  Mortgage  Corporation  as  Depository  FHLMC  is  a  federally  chartered 

III.  Date  of  Eifcctiveness  of  the  Eligible  Securities  corporation  under  Title  III  of  the 

Proposed  Rule  Change  and  Timing  for  August  i  I9q4  Emergency  Home  Finance  Act  of  1970. 

Commission  Action  Pursuant  to  Section  19(b)(l}  of  the  as  amended  Jhrough  ils  security 

■a-ithin  thirty-five  days  of  the  date  of  Securities  Exchange  Act  of  1934  programs.  FH1A1C  guarantees  the  timely 

publication  of  this  notice  in  the  Federal  (■'Acf)."  notice  is  hereby  given  that  or.  P'y'^''"  of  interest  and  tje  ultimate 

Register  or  within  such  longer  period  (i)  July  13.  1994.  tlie  Participants  Trust  Paynent  of  pnncipal  on  FHI.MC 

^s  the  Commission  may  designate  up  to  Company  ("PTC")  filed  with  the  securities^  FHLMC  currently  creates 

ninety  days  of  such  date  if  it  finds  such  Securities  and  Exchange  Commission  ^""^  S^^^nXees  mortgage-backed 

longer  period  to  be  appropriate  and  (-Commission")  the  proposed  rule  securities  through  several  existing 

publishes  its  reason  for  so  finding  or  (ill  change  (File  No.  SR-PTC-94-04)  as  programs. 

as  to  which  the  self-rejulatory  described  in  Items  I.  II.  and  IH  below.          

organization  consents,  the  Commission  which  Items  have  been  prepared  .-V^„^'  '"'f  ^\^^.J7^ *"**  f PP™'''™^**'^ 

,„,^l.                                                                              .„       I     u     .L         ir           1  ^^  2- 1.000  pools  of  GNMA8Ingt^<iass  securities  on 

'*''•■.         ,                        ^  primarily  by  the  self-regulatory  d.^posii.  representing  $g2i  buiioc  in  origiiul  par 

(A)  by  order  approve  such  proposed  organization.  The  Commission  is  value,  and  approxin-^tely  S7  billion  in  par  value  of 
rule  change  or  publishing  this  notice  to  solicit  va  and  gnma  remjc  securities. 

(B)  institute  proceedings  to  determine      '  "^^^  t'HlXC  guaraatee  is  an  obligation  of 

vvhetherthepropo^  rule  change  M7CFR300  3a-3(aHi2Ui993,.  rh"\raL°d"s^.Te.^':r>'agttv";Hn?Su^^^^^ 

should  be  approved.  >  tSir  jiC.78s(bUl)(I988).  of  the  United  Stales  other  than  FHLI^C. 
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The  FHLM(;  multiclass  securities  to 
be  issued  will  receive  principal  and 
interest  and  ii  iterest  from  the  cash  flows 
provided  by  QNMA  guaranteed 
mortgage-bacled  securities,  which  will 
be  held  on  deposit  in  limited  purpose 
accounts  at  PTC.  As  is  the  case  with  the 
VA  and  GNMA  REMICs  currently  on 
deposit  at  PTC,  all  classes  of  the  FHLMC 
multiclass  securities  except  the  residual 
interests  will  pe  deposited  in 
certificated  f(^  at  PTC  and  wrill  be 
maintained  inl  book-entry  form  in  PTC's 
book-entry  syitem.  It  is  anticipated  that 
virithdrawals  of  physical  certificates  will 
be  prohibited! FTC's  current  custody 
agreement  wi|h  Chemical  Bank,  its 
custodian,  accommodates  the  deposit  of 
the  FHLMC  m  ulticlass  securities 
without  chanj  e. 

PTC  Processii  g  of  FHLMC  Mufticlass 
Securities 

PTC's  curre  it  processing  system 
accommodate  t  the  FHLMC  multiclass 
securities,  ana  no  substfmtive  changes 
to  PTC's  computer  processing  system 
are  necessary  for  FHLMC  multiclass 
securities  transaction  processing.  While 
FHLMC  has  not  yet  determined  the 
specific  characteristics  of  the  FHLMC 
multiclass  securities  tranches,  for 
processing  putposes  it  is  anticipated 
that  the  FHLMC  tranches  will  have  the 
same  basic  pn  icessing  requirements  as 
the  VA  and  GKMA  REMICs. 

The  volume  of  the  FHLMC  multiclass 
securities  init  ally  deposited  at  PTC  will 
be  modes  conr  pared  to  the  total  face 
amount  of  ON  VL\  securities  now  on 
deposit  at  PTC  and  is  expected  to  have 
a  comparably  small  impact  on  PTC's 
overall  transa(  tion  volume.  GNMA  MBS 
that  collateral  ze  the  FHLMC  multiclass 
seciuities  wril!  remain  immobilized  at 
PTC  and  there  fore  will  be  removed  from 
PTC's  transact  ion  volume  after  the 
creation  of  th«  FHLMC  multiclass 
securities.  In  i  ddition,  the  FHLMC 
multiclass  sec  urities  will  have 
settlement  da;  s  different  from  the  PSA 
designated  sei  tlement  days  for  GNMA  Is 
and  lis  that  ex  rrently  settle  at  PTC. 
Because  PTC'i ;  computer  installation 
and  resources  are  geared  to  handle  the 
peak  transacti  an  volumes  that  occur  on 
the  PSA  desig  lated  GNMA  settlement 
days.  PTC  wil  be  able  to  process  the 
FHLMC  transj  ction  volume  on  the 
FHLMC  settle  nent  days  by  utilizing  its 
present  resoui  ces.  Also  REMIC  tranches 
historically  hi  ve  been  less  actively 
traded  than  si  igle-class  mortgage- 
backed  securi  ies.  Accordingly,  the 
FHLMC  multi  :lass  securities  will 
initially  have  lo  meaningful  impact  on 
the  capacity  a  PTC's  transaction 
processing. 


It  is  expected  that  PTC  will  utilize  the 
pricing  sources  and  methodology 
employed  for  the  VA  and  GNMA  REMIC 
pricing  for  the  FHLMC  multiclass 
securities.  PTC's  end-of-day  loan 
agreement  also  currently  accommodates 
the  pledge  of  the  FHLMC  multiclass 
securities  as  collateral  to  finance 
settlement  without  change. 

Disbursement  of  Principal  and  Interest 
on  FHLMC  Multiclass  Securities 

PTC  will  disburse  the  principal  and 
interest  on  the  GNMA  securities  to  the 
limited  purpose  accoimt  holding  the 
GNMA  collateral  on  the  GNMA 
disbursement  day  which  is  generally  the 
16th  calendar  day  of  the  month.  FHLMC 
or  its  agent  then  vdll  be  responsible  for 
making  payment  of  principal  and 
interest  on  the  FHLMC  multiclass 
securities  to  PTC  on  the  FHLMC 
security  disbursement  day  which  is 
generally  the  seventeenth  calendar  day 
of  the  month  in  immediately  available 
funds  early  enough  in  the  day  to  permit 
PTC  to  disburse  principal  and  interest  to 
the  FHLMC  security  holders  on  the 
same  day.  PTC  will  not  borrow  to  fund 
disbursement  of  principal  and  interest 
on  the  FHLMC  multiclass  securities. 
Accordingly,  the  disbursement  of 
principal  and  interest  on  the  FHLMC 
multiclass  securities  will  have  no 
meaningful  impact  on  the  current 
principal  and  interest  disbursement 
facilities. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act,*  and  the  rules 
and  regulations  thereunder  in  that  it  is 
designed  to  promote  the  prompt  and 
accurate  settlement  of  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  national  system  for  the 
prompt  and  accurate  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statements  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  not  solicited  conunents  with 
respect  to  the  propose  rule  change,  and 
none  have  been  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
1 9(b){3)( A)(i)  of  the  Act »  and 
subparagraph  (e)(1)  of  Rule  19b-4  ^    . 
thereunder  because  the  proposed  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chemge  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.All  submissions  should 
refer  to  File  No.  SR-PTC-94-04  and 
should  be  submitted  by  August  29, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-19211  Filed  8-5-94;  8:45  am] 

BILLING  CODE  8010-01-M 


'  15  U.S.C.  78q-l  (b)(3)(F)  (1988). 


^  15  U.S.C.  78s(b)(3)(A)(i)  (1988). 
"IT  CFR  240.19b-4(e)(l)  (1993). 
■  17  CFR  20O.3O-3(a)(12)  (1993). 
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[Ret.  No.  IC-20437;  No.  612-8990] 

American  United  Ltfe  Insurance 
Company,  et  aL 

August  2.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTXNi:  Notice  of  Application  for  an 
Order  under  tiie  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  American  United  Life 
Insurance  Company  ("AUL"),  AUL 
American  Individual  Unit  Trust 
("Variable  Account")  and  any  other 
investment  accounts  ("Other 
Accounts")  established  by  AUL  in  the 
future  to  support  certain  individLial 
variable  annuity  contracts  ("Contracts  ") 
as  described  herein,  or  that  may  in  the 
future  be  issued  by  AUL  that  are 
substantially  similar  to  the  Contracts  but 
are  issued  through  other  separate 
accounts  ^"Future  Contracts) 
(collectively.  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemption  from  the 
provisions  of  Sections  26(a)(2)  (C)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  ofthe  Variable  Account 
of  a  mortality  and  expense  risk  chaige 
in  conjiection  with  the  offer  and  sale  of 
the  Contracts  or  Future  Contracts. 
FILING  DATE:  The  application  was  filed 
on  May  13. 1994.  An  Amended  and 
Restated  Application  was  filed  on  July 
27.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  tlie 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  ofthe  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  Aiigust  29. 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  bwyers,  a  certificate  of 
sorvice.  Hearing  requests  should  state 
the  nature  ofthe  wnter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretarj'. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  N.VJ..  Washington,  D.C.  20549 
Applicants,  c/o  Richard  A.  Wacker, 
Esq.,  Associate  General  Counsel, 
American  United  Life  Insurance 
Company.  One  American  Square. 
Indianapolis.  Indiana  46204. 
FOR  FtmTMER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold.  Senior  Counsel,  or 


Michael  V.  Wible.  Special  Counsel,  at 
(202)  942-0670.  Office  of  insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  AUL  is  a  mutual  life  insurance 
company  principally  engaged  in  offering 
life  and  health  insiu^nce  and  annuities. 
AUL  is  licensed  to  do  business  in  45 
states  and  the  District  of  Columbia. 

2.  The  Variable  Accoimt  was 
established  by  AUL  as  a  separate 
account  to  fund  variable  annuity 
contracts.  The  Variable  Account  will  be 
registered  with  the  Commission  as  a 
unit  investment  trust  imder  the  1940 
Act  and  the  Contracts  will  be  registered 
as  securities  under  the  Securities  Act  of 
1933  ("1933  Act"). 

The  Variable  Account  currently  is 
divided  into  eleven  subaccounts 
("Subaccounts"),  each  investing  in 
sharps  of  a  corresponding  portfolio  of 
the  following  funds:  (a)  AUL  American 
Series  Fund.  Inc.  ("Series  Fimd"), 
offering  the  Equity.  Bond.  Money 
Market,  and  Managed  Portfolios;  (b)  the 
Variable  Insurance  Products  Fund 
("VIP"),  offering  the  High  Income. 
Growth,  and  Overseas  Portfolios;  (c)  the 
Variable  Insurance  Products  Fund  II 
("VIP  il"),  offering  the  Asset  Manager 
and  Index  500  Portfolios;  and  (d)  TCI 
Portfolios.  Inc..  offer  Growth  Investors 
and  TCI  international  Portfolios 
(individually.  "Fund"  or  collectively. 
"Funds").  Each  of  the  Ftinds  is 
registered  with  the  Commission  as  an 
op?n-end  management  investment 
company. 

AUL  may.  at  a  later  date,  determine  to 
divide  the  Variable  Account  into 
additional  subaccounts  to  invest  in 
other  portfolios  of  the  Funds  or  in  other 
securities,  mutual  funds,  or  investment 
vehicles.  Shares  of  each  Fund  are 
piunhased  by  AUL  for  the 
corresponding  Subaccount  at  the  Fund's 
net  asset  value  per  share.  All  dividends 
and  capital  gain  distributions  received 
from  a  Fund  will  Ix;  automatically 
reinvested  in  such  Fund  at  net  asset 
value,  unless  otherwise  instructed  by 
AUL. 

3.  The  Series'  Fimd  is  managed  by 
AUL.  Fidelity  Management  &  Researc;h 
Company  is  the  investment  adviser  to 
VIP  and  VIP  II  and  Investors  Research 
Corporation  is  the  investment  adviser  to 
TCI  Portfolios.  Inc.  AUL  will  be  the 
principal  underwriter  and  distributor  of 
the  Contracts.  AUL,  Fidelity 
Management  and  Investors  Research  are 


registered  investment  advisers  under  the 
Investment  Advisers  Act  of  1940.  AUL 
is  a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934. 

4.  The  Contracts  are  variable  annuity 
contracts  used  in  connection  with 
retireraerU  plans  ( "Plans")  that  are 
either  non-tax  qualified  Plans  or  Plans 
that  qualify  for  favorable  tax-deferred 
treatment  under  Sections  401.  403(b)  or 
408(b)  of  the  Internal  Revenue  Code  of 
1986.  as  amended.  Applicants  state  that 
exemptive  relief  is  sought  with  respect 
to  two  variations  of  the  Contracts — 
Flexibile  Premiiun  Contracts  and  One 
Year  Flexible  Premium  Contracts,  as 
well  as  for  any  Future  Contracts  that  are 
issued  through  Other  Accounts.  These 
Contracts  permit  premiums  to  vary  in 
amount  and  frequency  but  require 
certain  minimum  premium  pa}7nents 
and  restrict  maximum  payments  and 
additional  payments.  These  Contr3cts 
further  provide  for  several  fi.Ked  annuity 
options  under  which  payments  will  be 
fixed  and  guaranteed  by  AUL.  and  for 
accumulation  of  values  on  either  a 
variable  or  a  fixed  basis,  or  both. 
Premiums  allocated  to  the  Fixed 
Account,  a  general  account  of  AUL,  will 
earn  interest  at  a  minimum  guaranteed 
effective  armual  rate  of  3  percent. 
Premiums  allocated  to  the  Variable 
Account  will  be  credited  with  the 
investment  experience  of  the  selected 
Subaccount;  these  amounts  are  not 
guaranlped.  Prior  to  the  Annuity  Date 
and  during  the  Contract  Owner's 
lifetime  all  or  a  portion  of  the  Contract 
Value  may  be  siurendered,  subject  to 
certain  mimmwms  and  constraints  on 
withdrawals  or  full  surrenders  under 
Contracts  issued  in  connection  with 
certain  retirement  programs. 

5.  The  Contracts  also  will  provide  for 
a  death  benefit  equal  to  the  Contract 
Value  if  the  Contract  Owner  dies  at  or 
after  age  76  if  the  Contract  Owner  dies 
prior  to  age  76,  the  death  benefit  is 
equal  to  the  greater  of:  (a)  the  Contract 
Value  at  t'ne  end  of  the  applicable 
Valuation  Period,  or  (b)  the  value  of  net 
premiums  less  any  amounts  withdrawn 
(including  withdrawal  charges)  prior  to 
death,  less  annual  fees  assessed  prior  to 
death,  plus  interest  earned  on  net 
premiums  (less  amounts  withdrawn  and 
annual  fees  described  above)  credited  at 
an  annual  effectn-c  rate  of  4  %  imtil  the 
date  of  death. 

6.  Various  fees  and  expenses  are 
dedi:c!ed  under  the  Contracts  and  the 
Variable  Account.  An  administrative  fee 
equal  lo  the  lesser  of  2%  of  Contract 
Value  or  $30  per  year  will  be  deducted 
proportionately  froin  Contract  Value 
allocated  among  the  Subaccounts  and 
the  Fixed  Account.  This  fee  will  be 
deducted  annually  during  the 
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7.  AUL  will  assess  a  charge  to 
reimburse  itself  for  premium  taxes  that 
it  incurs  on  behalf  of  a  particular 
Contract,  usually  when  an  annuity  is 
effected.  Premium  taxes  currently  range 
from  0%  to  3.5%,  subject  to  change.  No 
charges  currently  are  made  for  federal, 
state  or  local  income  taxes.  No  charges 
currently  are  imposed  for  transfers 
among  the  Subaccounts  or  to  or  from  the 
Fixed  Account;  however,  AUL  reserves 
the  right  to  assess  transfer  charges  at  a 
future  date.  Each  subaccount  of  the 
Variable  Account  purchases  shares  of 
the  corresponding  Fimd  at  net  asset 


value,  which  reflects  the  investment 
advisory  fee  and  other  expenses 
deducted  from  Fund  assets. 

8.  No  sales  charges  are  deducted  from 
premium  payments  under  the  Contracts. 
A  contingent  deferred  sales  charge 
("CDSC"),  described  below,  is  assessed 
for  cash  withdrawals  and  surrenders. 
The  amount  of  the  CDSC  that  applies  to 
both  variations  of  the  Contracts,  based 
on  the  number  of  years  that  the  Contract 
has  been  in  existence  (and  the  number 
of  years  that  a  premium  has  been 
creditd  to  Contract  Value),  is  as  follows: 


Contract  ye  ar 


Flexible  pfemjur  i 
Single  pfemium 


1 


(Per- 
cent) 


10 

7 


(Per- 
cent) 


(Per- 
cent) 


(Per- 
cent) 


(Per- 
cent) 


(Per- 
cent) 


(Per- 
cent) 


8 


(Per- 
cent) 


(Per- 
cent) 


10 


(Per- 
cent) 


11  + 


(Per- 
cent) 


No  CDSC  w:  11  be  assessed:  (a)  on  up 
to  12%  of  Con  ract  Value  at  the  time  of 
the  first  withd  awal  in  any  Contract 
Year  in  which  the  withdrawal  is  being 
made;  any  trai  sfer  for  Contract  Value 
from  the  Fixec  Account  to  the  Variable 
Account  will  i  sduce  the  free  withdrawal 
amount  by  the  amount  transferred;  (b) 
premiums  paid  more  than  10  years  ago 
for  Flexible  Pr  smium  Contracts  and  8 
years  ago  for  S  ngle  Premium  Contracts; 
(c)  on  or  after  I  he  Annuity  Date;  or  (d) 
upon  payment  of  a  death  benefit  In  no 
event  will  the  3DSC,  when  added  to  any 
withdrawal  ch  irges  previously  assessed 
against  any  air  ount  withdrawn  from  a 
Contract,  excei  d  8.5%  or  8%, 
respectively,  o  '  total  premiums  paid 
under  a  Flexib  e  Premium  Contract  or  a 
One  Year  Flex  ble  Premium  Contract. 
The  CDSC  wil  compensate  AUL  for 
certain  expens  ?s  related  to  the  sale  of 
the  Contracts.  \UL  reserves  the  right  to 
increase  or  dec  rease  the  withdrawal 
charge  for  any  Contracts  established  on 
or  after  the  eff(  ctive  date  of  the  change. 

9.  A  daily  ch  arge  equal  to  an  annual 
rate  of  1.25%  (  f  the  average  daily  net 
assets  of  each  :  iubaccount  will  be 
imposed  to  coi  npensate  AUL  for  bearing 
certain  mortal]  ty  and  expense  risks  it 
assumes  in  off  iring  and  administering 
the  Contracts  <  nd  in  operating  the 
Variable  Accoi  int.  Of  this  amount,  .80% 
is  attributable  o  mortality  risks,  and 
40%  is  attribu  table  to  expense  risks. 
The  proportioi  of  these  charges  may 
change  but  the  aggregate  charge  is 
guaranteed  by  ^UL  not  to  increase.  The 
charge  may  be  a  source  of  profit  for  AUL 
which  will  be  i  idded  to  its  surplus  and 
may  be  used  fc  r,  among  other  things,  the 
payment  of  dis  tribution  expenses  not 
covered  by  the  CDSC. 


10.  The  mortality  risk  arises  from 
AUL's  contractual  obligation  to  make 
Annuity  Payments  (determined  in 
accordance  with  AUL's  actuarial  tables) 
regardless  of  how  long  all  Annuitants  as 
a  group  may  live,  or  that  an  individual 
Contract  Owner  or  Annuitant  may  die 
before  the  end  of  the  CDSC  period,  in 
which  case  the  CDSC  will  not  be 
assessed  on  payment  of  death  benefit 
proceeds  and  AUL  may  not  recover  its 
distribution  expenses.  A  mortality  risk 
also  is  assumed  in  connection  with 
payment  of  the  death  benefit  because  it 
could  exceed  the  Account  Value. 

11.  The  expense  risk  assumed  by  AUL 
is  that  its  actual  expenses  in  issuing  and 
administering  the  Contracts  and 
operating  the  Variable  Account  will 
exceed  the  amount  recovered  through 
the  administrative  charges. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  pubHc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 


principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
nonnally  performed  by  the  bank  itself 

3.  Applicants  state  that  the 
Commission  has  taken  the  position  that 
Sections  27(c)(2)  and  26(a)(2)(C)  of  the 
1940  Act,  in  effect,  preclude  assessing  a 
mortality  and  expense  risk  charge 
against  the  Variable  Account  in  the 
absence  of  exemptive  relief. 
Consequently,  Applicants  request 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  from  the  assets  of  the 
Variable  Account  of  a  maximum  charge 
of  1.25%  for  the  assumption  of  mortality 
and  expense  risks.  Applicants  believe 
that  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

4.  Applicants  submit  that  AUL  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks.  The  mortality  and  expense  risk 
charge  is  a  reasonable  charge  to 
compensate  AUL  for  the  risks  that:  (a) 
Annuitants  under  the  Contract  will  live 
longer  individually  or  as  a  group  than 
has  been  anticipated  in  setting  the 
annuity  rates  guaranteed  in  the 
Contracts;  (b)  the  Account  Value  will  be 
less  than  the  Death  Benefit;  and  (c) 
administrative  expenses  will  be  greater 
than  amoimts  derived  from  the 
administrative  charges.  Applicants 
represent  that  the  mortality  and  expense 
risk  charge  under  the  Contracts  is 
within  the  range  of  industry  practicer 
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for  comparable  annuity  products.  This 
representation  is  based  upon 
Applicants'  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  annuity 
purchase  rate  guarantees,  death  benefit 
guarantees,  other  contract  charge,-the 
frequency  of  charges,  the  administrative 
services  performed  by  the  companies 
with  respect  to  the  contracts, 
distribution  methods,  the  market  for  the 
contracts,  and  the  tax  status  of  the 
contracts.  Applicants  represent  that  they 
will  maintain  at  their  Home  Office, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  result  of. 
Applicants'  comparative  review. 

5.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  CDSC.  Applicants  have  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Variable 
Account  and  the  Contract  Owners.  The 
basis  for  that  conclusion  is  set  forth  in 

a  memorandum  which  will  be 
maintained  by  Banner  Life  at  its 
administered  offices  and  will  be 
available  to  the  Commission. 

6.  AUL  also  represents  that  the 
Variable  Account  will  invest  only  in 
open-end  management  investment 
companies  that  undertake,  in  the  event 
they  should  adopt  a  plan  under  Rule 
12b-l  to  finance  distribution  expenses, 
to  have  a  board  of  directors  or  trustees, 
a  majority  of  whom  are  not  "interested 
persons"  of  the  company,  formulate  and 
approve  any  such  plan. 

7.  AppHcants  believe  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Future  Contracts  funded  by  Other 
Accounts  are  consistent  with  the 
standards  of  Section  6(c)  of  the  1940 
Act.  Applicants  assert  that,  without  the 
requested  relief,  AUL  would  have  to 
request  and  obtain  exemptive  relief  for 
each  new  Other  Account  it  establishes 
to  fund  any  Future  Contract.  Applicants 
submit  that  such  additional  requests  for 
exemptive  relief  would  present  no 
issues  under  the  1940  Act  that  have  not 
already  been  addressed  in  this 
Application. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appronriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 


the  1940  Act.  Accordingly,  Applicants 
request  relief  from  Sections  26(a)(2)(C) 
and  27(c)(2)  to  the  extent  necessary  to 
permit  the  assessment  and  deduction  of 
the  mortality  and  expense  risk  charge 
with  respect  to  the  Contracts  and  any 
Future  Contracts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariaund, 

Deputy  Secretary. 

[PR  Doc.  94-19250  Filed  8-5-94:  8:45  am] 

BILUNG  CODE  801(M)1-M 

[Rel.  No.  IC-20436;  811-4829] 

Treasury  First  Inc.;  Notice  of 
Application 

August  2,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Treasury  First  Inc. 
RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  May  19, 1994  and  amended  on  July 
27, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  29,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  c/o  Edward  S.  Gelfand. 
Special  Officer,  Friedman  &  Phillips. 
10920  Wilshire  Boulevard.  Suite  650, 
Los  Angeles,  CA  90024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Hoggs,  Staff  Attorney,  at  (202) 
942-0572.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
On  September  4. 1986.  applicant 
registered  under  the  Act  as  an 
investment  company.  On  May  19, 1987, 
applicant  filed  a  registration  statement 
to  register  its  shares  under  the  Securities 
Act  of  1933.  The  registration  statement 
was  declared  effective  on  June  1,  1987, 
and  the  initial  public  offering 
commenced  on  the  same  day. 

2.  On  November  1, 1991,  the  SEC  filed 
a  civil  suit  against  applicant,  applicant's 
adviser.  Cheshire  Hall  Advisors,  Inc.. 
(the  "Adviser"),  and  an  affiliate  of  the 
Adviser,  John  T.  Hall,  in  the  United 
States  District  Court.  Central  District  of 
California  alleging  various  violations  of 
the  federal  securities  laws.  The  SEC 
alleged,  among  other  things,  that  Hall, 
through  the  Adviser,  misappropriated 
approximately  $2.1  million  from 
applicant.  This  amount  represented 
approximately  75%  of  applicant's  assets 
at  the  time  of  the  alleged 
misappropriation. 

3.  On  November  14. 1991.  the  Court 
issued  an  order  that  authorized  the 
appointment  of  Edward  S.  Gelfand  as 
Special  Officer  of  applicant  and  the 
Adviser  for  the  purpose  of  supervising 
and  directing  the  liquidation  of 
applicant  and  the  Adviser  as  well  as  the 
deregistration  of  applicant  under  the 
Act.' 

4.  As  a  result  of  the  above  action, 
applfcant  and  the  Adviser  ceased  doing 
business.  In  November  1991,  the  Special 
Officer  had  control  of  $2,814,674.78  of 
applicant's  assets.  Of  this  amount, 
$2,664,674.78  was  distributed  to 
applicant's  five  shareholders  pro  rata. 
The  remaining  $150,000  was  placed  in 

a  bank  account  maintained  by  the 
Special  Officer  to  be  used  for  expenses 
incurred  on  applicant's  behalf  in 
connection  with  the  winding  up  of 
applicant's  affairs.  These  expenses  are 
expected  to  total  approximately 
$95,570.  Compensation  and  expenses  of 
the  Special  Officer  is  expected  to  be 
approximately  $35,019  and 
compensation  and  expenses  of 
applicant's  accountant  is  expected  to  be 
approximately  $60,551.  Any  funds 
remaining  in  the  account  after  payment 


'  On  the  same  dale,  the  Court  entered  an 
injunction  against  the  Adviser  and  Hall 
permanently  enjoining  them  from  future  violations 
of  the  securities  laws. 
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of  applicants  expenses  will  be 
distributed  pro  rata  among  applicant's 
shareholders|  The  money  held  in  the 
bank  accounl  has  not  been  and  will- not 
be  invested  in  securities. 

5.  On  Mardi  24,  1992,  the  Special 
Officer  submitted  a  claim  against  a  bond 
fssued  by  ReSance  Insurance  Company 
to  applicant.^  In  the  event  of  a  recovery, 
the  proceeds  Iwill  be  distributed  to 
applicant's  skarehoiders  pro  rata. 

6.  The  Special  Officer  is  not  aware  of 
any  liabihtie^  other  than  the  amounts  to 

Special  Officer  and 
untants  and  those  set 
ted  financial  statement 
1  by  applicant's 


be  paid  to 
applicant's 
forth  in  an  a 
prepared  in 
accountants. 

7.  Appli 
dissolution 
after  windin; 

8.  Applii 
does  it  pro 
business  acti 


t  will  file  certificates  of 

ith  Maryland  authorities 

up  its  affairs. 

t  is  not  now  engaged,  nor 
to  engage,  in  any 

ities  other  than  those 
necessary  forjthe  winding  up  of  its 
affairs. 


rui 


For  the  Comiiission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  3uthi>rity. 

Margaret  H.  M  cFarland. 

Depu  ty  Secreta  ry. 

|FR  Doc.  94-18  212  Filed  8-V-04;  8:45  am) 

BILUNG  CODE  w4 


DEPARTMENT  OF  TRANSPORTATION 


1974:  System  of 
it  Maritime  Information 
)  Support  System  (JSS) 


Coast  Guard 

Privacy  Act 
Records;  Joii 
Element  (Ji 

The  Department  of  Transportation 
(EXDT),  on  beialf  of  the  U.S.  Coast   . 
Guard,  herew  ith  publishes  a  proposal  to 
establish  a  sy  stem  of  records  to 
consolidate  si  ilected  worldwide 
maritime  ves:  el  information  maintained 
by  numerous  federal  agencies. 

Any  persor  or  agency  may  submit 
written  comn  lents  on  the  proposed 
system  to:  Co  nmandant  (G-OIN),  U.S. 
Coast  Guard,  2100  Second  Street,  SW.. 
Washington,  be.  20593-0001,  Attn:  Mr. 
Richard  Harding.  He  may  be  contacted 
at  (202)  267-1  356  Room  3305.  Written 
comments  to  }e  considered  must  be 
received  by  September  6, 1994. 

If  no  comm  ents  are  received,  the 
proposal  will  become  effective  on  the 

'The  bond  wm  issued  by  Reliance  in  the  amount 
cf  S300.000  to  CO  wr  losses  resulting  from,  among 
other  thioga.  disb  onest  or  fraudulent  acta 
committed  by  an  employee  of  applicant.  By  letter 
dated  December  1 1. 1992.  Reliance  denied  the  claim 
but.  nonelheiesa.  requested  additional  infomMlioa 
to  evaluate  the  claim.  The  Spei.ial  Oflker  i«  funber 
evaluating  the  bo  id  and  the  meriu  of  a  claim. 


above-mentioned  date.  If  comments  are 
received,  the  comments  will  be 
considered  and  where  adopted,  the 
document  will  be  republished  with  the 
changes. 

Issued  in  Washington.  DC,  )uly  28, 1994. 
Jon  Seymour, 
Assistant  Secretary  for  Administration.    ^ 

DOT/CG  642 

SVSTEM  NAME: 

Joint  Maritime  Information  Element 
(JMIE)  Support  System  (JSS). 

SYSTEM  location: 

U.S.  Coast  Guard,  Operations  Systems 
Center,  Martinsburg,  WV  25401 

categories  or  inomouals  covered  by  the 
system: 

Individuals  with  established 
relationship(s)  /  association(s)  to 
maritime  vessels  that  are  inc  luded  in 
the  Joint  Maritime  Information  Element 
(JMIE)  Support  System  (JSS). 
Specifically,  information  on  ship 
owners,  passengers  and  crew  will  be 
stored  in  the  JSS. 

CATEGORIES  OF  records  M  TNE  system: 

a.  Records  containing  information  on 
maritime  vessels  and  vessel 
characteristics  including:  Performance 
data,  vessel  identification  data, 
registration  data,  movements,  reported 
locations,  activity  and  associate 
information  (data  pertaining  to  people 
or  organizations  associated  with  vessels) 
for  owners,  passengers,  and  crew 
members. 

b.  Copies  of  reports  submitted  by 
Coast  Guard  crews  relating  to  boardings 
and/or  overflights,  as  well  as  any 
violations  of  U.S.  law,  along  with 
enforcement  actions  taken  during 
boarding.  Such  reports  could  contain 
names  of  passengers  on  vessels,  as  well 
as  owners  and  crew  members. 

c.  Records  involving  vessels  and 
associates  which  are  known,  suspected 
or  alleged  to  be  involved  in  contraband 
trafficking.  Within  the  JMIE  Support 
System,  contraband  is  meant  to  refer  to 
any  item  that  is  illegally  imported/ 
exported  to/from  the  United  States  via 
maritime  activity. 

AUTHOWrV  FOR  MAINTENANCC  OF  THC  SYSTBtt: 

This  system  lias  been  estabUshed  in 
order  for  various  United  States 
Government  agencies  or  military 
services/commands  from  the  Law 
Enforcement  and  Intelligence 
Communities,  that  require  timely 
sharing  of  multi-source  maritime 
informaticm,  to  perform  their  mission. 
The  consortium  members  empowered  to 
perform  law  enforceoaent,  the  only  ones 
that  will  have  access  to  information 


covered  by  the  Privacy  Act,  and  their 
authority,  are: 

a.  U.S.  Coast  Guard.  14  USC  89 

b.  U.S.  Customs  Service,  19  USC 
1589a 

c.  Drug  Enforcement  Administration, 
21  USC  878 

d.  Immigration  and  Naturalization 
Service,  8  USC  1324 

routine  uses  of  records  maintained  in  the 
system,  mcluomg  categories  of  users  and 
the  purposes  of  such  uses: 

a.  With  the  single  exception  that  the 
Intelligence  Community  will  not  have 
■access  to  Privacy  Act  data,  records  may 
be  disclosed  to  JMIE  consortium 
member  agencies  through  remote 
terminal  access  for  purposes  such  as 
maintaining  suspect  lists,  enforcing  U.S. 
laws  dealing  with  items  such  as 
countemarcotics,  fisheries,  and  boating 
safety. 

On  behalf  of  the  JMIE  consortiiun,  the 
U.S.  Coast  Guard  serves  as  the  executive 
agent  for  this  system.  The  agencies 
currently  comprising  the  JMIE 
consortium  are  as  follows: 

(1)  U.S.  Coast  Guard 

(2)  U.S.  Customs  Service 

(3)  Maritime  Administration 

(4)  Drug  Enforcement  Administration 

(5)  Ofiice  of  Naval  Intelligence 

(6)  Military  Sealift  Command 

(7)  Central  intelligence  Agency 

(8)  Defense  Intelligence  Agency 

(9)  National  Security  Agency 

(10)  Department  of  State 

(11)  Department  of  Energy 

(12)  Office  of  National  Drug  Control 
Policy 

(13)  Bureau  of  Census 

(14)  Immigration  and  Naturalization 
Service 

(15)  U.S.  National  Central  Bureau^ 
INTERPOL 

Consortium  members  gain  access  to  the 
JSS  data  and  records  via  remote 
computer  terminals  operating  on  a 
secure  communications  network. 

In  addition  to  the  data  access  granted 
to  each  of  the  JMIE  consortium  members 
and  their  respective  agencies  or  ofiices, 
JMIE  data  (except  for  Privacy  Act  data 
or  where  authorized  by  appropriate 
statute)  is  also  available,  through  the 
same  secure  communications  network 
and  remote  computer  terminals,  to  the 
following  U.S.  Gbvemment  entities: 
Commander,  Joint  Task  Force  4,  Key 

West.  FL 
Commander.  Joint  Task  Force  5, 

Alameda,  CA 
U.S.  European  Command 
Conunander-in  Chief,  U.S.  Forces 

Atlantic 
Navy  and  Marine  Corps  Intelligence 

Training  Center 


Joint  Intelligence  Center,  Pacific 
Authorized  U.S.  Government 

contractors  involved  in  system 

development. 

h.  See  Prefatory  Statement  of  General 
Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Storage  of  all  records  is  in  an  ADP 
data  base  operated  and  maintained  by 
the  U.S.  Coast  Guard.  Privacy  Act  data 
are  stored  and  controlled  separately 
from  other  information  in  the  data  base. 
Classified  and  non-classified 
information  from  consortium  members 
and  other  sources  is  merged  into  a 
classified  data  base. 

Dynamic  information  on  vessel 
location  and  movements  is  obtained 
daily  and  stored  on-line  (disk  resident) 
for  a  period  of  two  (2)  years.  Other 
information  such  as  characteristics, 
identification  status  and  associate 
records  is  updated  at  prescribed 
intervals  of  three  (3)  months. to  one  year 
to  remain  current  and  is  retained 
indefinitely. 

Classified  information,  downloaded 
from  the  host  and  then  extracted  from 
the  PC  workstations  and  recorded  on 
paper  (or  magnetic  media),  may  be 
stored  at  user  sites  in  classified  storage 
containers  or  on  secured  magnetic 
media. 

Unclassified  information  will  be 
stored  in  accordance  with  each  user 
sites'  handling  procedures.  All  records 
provided  to  a  JSS  subscriber  in  response 
to  a  "specific  name"  query,  will  be  kept 
in  an  audit  record  and  retained  for  a 
minimum  of  five  (5)  years  or  the  life  of 
the  system,  whichever  is  longer. 

RETRIEVABILTTY: 

a.  Although  records  are  retrievable  by 
requesting  a  match  on  any  of  the  500+ 
information  items  retained  within  the 
system,  normal  matching  will  be  by 
"vessel  name"  or  "vessel  location". 

b.  Specifically,  information  (tfi 
individuals  may  be  retrieved  by 
matching  individual  name.  Social 
Security  Number,  passport  number,  or 
the  individual's  relationship  to  the 
vessel  (e.g.,  owner,  shipper,  consignee, 
crew  member,  passenger,  etc.).  Controls 
have  been  installed  to  ensure  that 
information  on  individuals  is  not 
retrievable  or  accessed  by  members  of 
the  intelligence  community. 

SAFEGUARDS: 

The  JMIE  Support  System  (JSS)  has  its 
own  approved  System  Security  Plan 
which  provides  that: 

a.  All  classified  JSS  equipment,        . 
records  and  storage  devices  are  locatea 


within  facilities  or  stored  in  containers 
approved  for  the  storage  of  SECRET 
level  information. 

b.  All  statutory  and  regulatory 
requirements  pertinent  to  classified  and 
unclassified  information  have  been 

.  identified  in  the  JMIE  System  Security 
Plan  and  have  been  implemented,  and 

c.  Access  to  records  is  limited  strictly 
to  personnel  with  SECRET  level 
clearances,  who  have  been  determined 
to  have  the  appropriate  "need  to  know". 

The  U.S.  Coast  Guard  will  operate  the 
JMIE  Support  System  in  consonance 
with  Federal  security  regulations, 
policy,  procedures,  standards  and 
guidance  for  implementing  the 
Automated  Information  Systems 
Security  Program.  Specific  operating 
rules  to  ensure  compliance  with 
national  policy  are  reflected  in  eaclfi 
site's  Standard  Operating  Procedures. 
These  rules  include  specifications  that 
access  to  records  containing  information 
on  U.S.  persons  are  as  follows: 

a.  Only  authorized  personnel  may 
access  such  records. 

b.  Each  access  to  such  records  must 
specify  a  "purpose"  before  access  will 
be  granted. 

c.  Each  access  to  such  records  will  be 
entered  into  audit  records  which  are 
maintained  for  five  (5)  years  or  the  life 
of  the  system,  whichever  is  longer. 

RETENTION  AND  DISPOSAL: 

Records  relating  to  ship 
characteristics  are  retained  indefinitely. 
Records  of  a  transitory  nature  (relative 
to  ship  locations,  and  individuals 
identified  as  passengers  or  crew,  etc.) 
are  maintained  on  line  for  a  minimum 
of  two  (2)  years,  then  purged  per 
General  Records  Schedule  23.  Audit 
records,  maintained  to  document  JSS 
user  access  to  information  relating  to 
specific  individuals,  are  maintained  for 
five  (5)  years,  or  the  life  of  the  system, 
whichever  is  longer.  Access  to  audit 
records  will  only  be  granted  to 
authorized  personnel  approved  by  the 
Executive  Agent.  Information  retrieved 
from  the  host  and  stored  at  user  sites 
will  be  disposed  of  in  accordance  with 
the  requirements  for  classified  and 
sensitive  information. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

JMIE  Executive  Agent,  United  States 
Coast  Guard  Intelligence  Division  (G- 
OlN-3),  2100  Second  Street.  SW., 
Washington,  DC.  20593-0001. 

NOTIFICATION  PROCEDURE: 

Submit  a  written  request  noting  the 
information  desired.  The  request  must 
be  signed  by  the  individual,  or  his/her 
legal  representative,  and  must  be 
notarized  to  certify  the  identity  of  the 


requesting  individual.  Send  the  request 
to:  Commanding  Officer,  U.S.  Coast 
Guard,  Operations  Systems  Center, 
Martinsburg,  WV  25401. 

RECORD  ACCESS  PROCEDURE: 

Write  the  Commanding  Officer  at  the 
address  given  above  in  accordance  with 
the  "Notification  Procedure". 

CONTESTING  RECORD  PROCEDURES: 

Same  as  record  access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Federal.  State  and  local  law  " 
enforcement  agencies,  other  Federal 
agencies,  commercial  sources. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Under  subsection  (j)(2)  of  the  Privacy 
Act  (5  USC  552a),  portions  of  the  system 
of  records  that  consist  of 

a.  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
parole  and  probation  status; 

b.  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

c.  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision,  are  exempt 
from  all  parts  of  5  USC  552a  except 
subsections:  (b)  (Conditions  of 
disclosure);  {c)(l)  and  (2)  (Accounting  of 
certain  disclosures);  (e)(4)(A)  through 
(F)  (Publication  of  existence  and 
character  of  system);  (e)(6)  (Ensure 
records  are  accurate,  relevant,  timely, 
and  complete  before  disclosure  to 
persons  other  than  an  agency  and  other 
than  pursuant  to  a  Freedom  of 
Information  Act  request),  (e)(7)  (Restrict 
recordkeeping  on  First  Amendment 
rights),  (e)(9)  (Rules  of  conduct),  (e)(10) 
Safeguards),  (e)(ll)  (Routine  use 
publication);  and  (i)  (Criminal 
penalties). 

Portions  of  this  system  may  be  exempt 
from  disclosure  under  5  U.S.C. 
552a(k)(l)  as  being  subject  to  the 
provisions  of  5  U.S.C.  552(b)(1),  matters 
that  are  "(A)  specifically  authorized 
under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  (B)  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order." 

With  regard  to  material  meeting  the 
provisions  of  5  U.S.C.  552a(k)(l),  the 
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contraband.  The  data  will  be  used  for 
the  purpose  described  under  the 
appropriate  headings  in  the  attached 
copy  of  the  system  notice  prepared  for 
publication  in  the  Federal  Register. 

Although  the  proposal  establishes  a 
system  of  records,  the  prol^able  effects 
on  the  privacy  interests  of  the  general 
public  will  be  minimal.  Information  will 
be  focused  primarily  oij  the  vessels 
themselves,  e.g.  physical  characteristics 
such  as  length,  width,  color,  and  vessel 
movements.  However,  information  will 
also  be  maintained  on  vessel  ownership, 
registration,  passengers,  and  crew 
members.  This  information  is 
comparable  to  information  niointained 
on  boat  registrations  bv  all  slate 
governments. 

A  des<:ription  of  the  steps  taken  to 
safeguard  these  records  is  given  under 
the  appropriate  heading  of  the  Federal 
Register  system  of  records  notice. 

The  Routine  Uses  described  in  the 
record  system  notice  satisfy'  the 
compatibility  requirement  of  subsection 
(a)(7)  of  the  Privacy  Act.  The 
information  collected  will  allow  JMIE 
consortium  members  to  improve  the 
execution  of  their  missions  by  policing 
maritime  traffic  to  inrrease  the  success 
of  contraband  detection  and  interdiction 
activities. 

With  the  exception  that  the 
Intelligence  Community  will  not  have 
access  to  Privacy  Act  data,  the  )M1E 
Executive  Agent  will  approve  or  deny  : 
access  to  records  containing  individual 
names  on  a  case-by-rase  basis  for 
consortium  members  external  to  the 
I..aw  Enforcement  Community,  e.g. 
Intelligence  Community.  This  list  will 
be  reviewed  regularly  (at  least  annually) 
to  ensure  that  each  organization  on  the 
"approved"  list  retains  law  enforcement 
rf'sponsibilities.  Currently,  denial  of 
access  to  Intelligence  Community 
organisations  is  accomplished  lliroui^h 
soPiwnro^by  precluding  qusiry  capability 
lo  records  containing  names  of  I  '.S. 
perbons. 

The  purpose  of  the  report  is  to  comply 
with  Office  of  Management  and  Budget 
Cirtiil.-ir,  A-130,  Appendix  1,  dairtl  June 
25,  1993.  _ 

|FH  Doc.  fM-rJ2-i5  Fiiid  8-.'>-H4;  «.-?5an)| 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Idaho  County,  ID 

AGEWCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  intent. 


SUMMARy:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway 
construction  project  on  the  Salmon 
River  Road  in  Idaho  County.  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Edgerly.  Project  Manager,  or 
Ross  Widener.  Staff  Environmental 
Engineer,  Federal  Highway 
Administration,  Western  Federal  Lands 
Highway  Division,  610  East  Fifth  Street, 
Vancouver,  Washington  98661. 
Telephone:  (206)  696-7750. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  US 
Forest  Service,  the  Idaho  Transportation 
Department,  and  Idaho  County,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to 
reconstruct  a  16.73-kilometer  (10.4- 
mile)  section  of  the  Salmon  River  Road. 
The  section  proposed  for  improvements 
is  located  just  south  of  Riggins  in  the 
Nezperce  National  Forest  and  stretches 
east  from  the  junction  with  US  95  lo 
Spring  Bar. 

The  proposed  improvements  will 
address  the  existing  narrow  road,  the 
deteriorated  roadway  foundation,  the 
substandard  horizontal  alignment,  the 
overly  steep  side  slopes,  the  inadequate 
roadway  drainage,  and  other  roadside 
safety  problems  such  as  a  lack  of 
guardrail  and  shoulders.  Under  this 
proposal  the  road  may  he  upgraded  to 
a  two-lane  paved  standard  either  on  its 
e.xisting  alignment,  on  a  new  alignment, 
or  a  combination  of  both.  Bridges  along 
the  route  may  be  replaced  or 
rehabilitated. 

The  highway  improvements  are 
considered  necessary  to  provide  uf^ris 
with  a  modem,  safe  road  that  can 
accom.modate  the  existing  and  fulun; 
volume  of  trafHc:  using  it.  The  mad  is 
mainly  a  multi-piii-jjose  recreational  ' 
route  in  an  environmentally  sensitive 
river  canyon  and  is  used  heavily  by 
rafters  who  need  to  acc:ess  landing  areas 
and  piLk-»ip  points  (oVer  seven 
thousand  raftcrs^ise  this  route  annually 
during  the  rafting  season).  Thr;  road  is  . 
fun<jt)onaily  clas.sified  as  a  minor  rural 
collector  and  is  only  4.88  to  5.49  nielRrs 
(16  to. 18  feet)  wide,  which  is  very 
substandard  for  the  araountand  type  of 
traffic  using  it.  The  road's  deteriorated 
cqnditioii  and  substandard  features  . 
create  operational  dGficiencies  and 
safety  hazards  that  put  all  who  use  the 
route  at  risk. 

At  this  early  st.'ige  we  are  considering 
four  preliminary  alternatives  for 
improving  this  niad:  (A)  Upgrade  the 
existing  road  along  its  present  alignment 
to  a  two-lane  road  that  is  7.32  meters  1 24 
foct)  wide.  The  horizontal  alignment 


would  be  corrected  where  necessary, 
drainage  would  be  improved,  the  ^ 
structure  over  the  Little  Salmon  River 
(MP  0.1)  would  be  upgraded  from  one 
to  two  lanes,  and  the  structure  over  the 
Salmon  River  (MP  6.4)  would  remain  a 
one-lane  bridge.  (B)  relocate  the  road  to 
the  north  side  of  the  canyon,  widen  it 
to  7.G2  meters  (24  feet)  with  two  lanes, 
provide  adequate  drainage,  provide 
guardrail  where  needed,  and  construct  a 
new  structure  across  the  Salmon  River 
near  Riggins.  (C)  upgrade  the  existing 
road  to  a  two-lane  road  partially  along 
a  new  alignment  and  partially  on  the 
-  existing  alignment.  A  7.32-meter  (24- 
foot)  paved  surface  would  be  provided, 
new  bridges  would  be  built  over  the 
Salmon  River,  the  bridge  over  the  Little 
Salmon  River  would  be  upgraded  to  two 
lanes,  the  horizontal  alignment  would 
be  corrected,  guardrail  would  be 
installed  where  necessary,  and  adequate 
drainage  would  be  provided.  (D)  the  No 
Action  alternative.  The  road  would 
remain  in  its  present  deteriorated 
condition  with  only  normal 
maintenance  being  done  to  it.  The  major 
maintenance  problems  and  operational 
and  safety  deficiencies  would  not  be 
addressed. 

Announcements  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  the 
appropriate  federal,  state,  and  local 
agencies.  These  also  will  be  sent  to 
private  organizations  and  citizens  who 
have  expressed  an  interest  in  the  project 
or  who  are  knovm  to  have  an  interest  in 
the  area.  Public  scoping  meeting  have 
been  tentatively  scheduled  for  the  week 
of  September  26. 1994,  in  the  Idaho 
communities  of  Riggins,  Grangeville. 
and  McCall.  Public  notices  announcing 
the  times  and  places  of  these  meetings 
will  be  sent  to  interested  individuals 
and  to  various  newspapers  in  the 
communities  of  Riggins,  Grangeville, 
and  McCall.  A  separate  meeting  will  be 
lield  with  all  interested  resource 
agencies  prior  to  the  public  meetings. 
Additional  public  meetings  may  be  held 
if  it  is  determined  to  be.necessary  based 
on  public  input. 

It  is  important  that  the  full  range  of 
issues  related  to  this  proposed  action  be 
addressed  and  that  all  significant  issues 
be  identified.  To  ensure  that  this 
happens,  comments  and  suggestions  are 
invited  from  all  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  and  phone 
number  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  2a205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 


Federal  programs  and  activities  apply  to  this 
program 

Issued  on:  )uly  26, 1994. 

James  N.  Hall, 

Division  Engineer.  Vancouver,  Washington. 

|FR  Doc.  94-19191  Filed  8-5-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
To  Foster  the  Development, 
Evaluation,  and  Deployment  of  a  Heavy 
Vehicle  Intelligent  Dynamic  Stability 
Enhancement  System(s) 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice. 

summary:  NHTSA  announces  this 
discretionary  cooperative  agreement 
program  to  foster  the  development, 
evaluation,  and  deployment  of  a  heavy 
vehicle  intelligent  dynamic  stability 
enhancement  systera(s)  and  solicits 
application  for  projects  under  this 
program. 

DATES:  Applications  must  be  received 
on  or  before  September  19, 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Janice  Tyson,  400  Seventh 
Street.  SW.,  room  5301,  Washington,  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-95-R-O7002.  Interested 
applicarits  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Tyson,  Office  of  Contracts  and 
Procurement,  (202)  366-9562,  for 
general  administrative  questions;  and 
Jeffrey  M.  Woods.  Office  of  Crash 
Avoidance  Research  (NRD-53),  (202) 
366-6826,  for  programmatic  questions: 
at  the  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Room  6220,  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Objectives 

NHTSA  has  the  responsibility  to 
devise  strategies  to  reduce  the  number 
of  motor  vehicle  collisions  and  to  save 
lives  and  reduce  injuries  and  property 
damage  through  the  prevention  and 
reduction  in  severity  of  motor  vehicle 
collisions.  NHTSA's  Office  of  Crash 
Avoidance  Research  conducts  and 
manages  research  intended  to:  Analyze 


driver- vehicle  interaction,  identify 
specific  vehicle  designs,  components,  or 
parameters  associated  with  driver 
performance  errors  and  resulting 
collisions,  and  develop  and  evaluate 
vehicle-based  collision  avoidance 
countermeasure  concepts  and  devices. 

Rollovers  are  the  principal 
manifestation  of  the  limited  vehicle 
dynamics/handling  capabilities  of  heavy 
trucks.  Understeer,  high  speed 
offtracking,  and  transient  rearward 
amplification  are  other  traits  which  are 
more  difficult  to  directly  link  to  crashes, 
but  which,  nevertheless,  are  likely  to  be 
causal  factors  in  some  number  of 
crashes. 

The  fi^quent  occurrence  of  rollover  in 
heavy  vehicle  accidents  has  been  well 
documented.  For  example,  rollover  was 
found  to  occur  in  55  percent  of  the 
crashes  for  a  sample  of  186  fatal  heavy 
tnick  crashes  investigated  by  the 
National  Transportation  Safety  Board. 
State  accident  data  from  Mar>  land  and 
Pennsylvania,  for  1988-90,  show  that 
rollover  occurred  in  9  percent  of  all 
medium/heavy  truck  crashes.  Seventy- 
one  (71)  percent  of  the  crashes  involving 
rollover  resulted  in  injuries  or  fatalities 
to  truck  or  other  vehicle  occupants, 
compared  with  52  percent  injuries/ 
fatalities  for  non-rollover  crashes.  The 
occurrence  of  rollover  in  heavy  truck 
crashes  increases  the  likelihood  of 
injury  or  fatality.  While  the  annual 
number  of  truck  occupant  fatahties  has 
been  decreasing,  primarily  due  to 
increased  seat  belt  usage,  rollover 
continues  to  be  a  major  factor  in  injury- 
or  fatality-producing  truck  crashes. 

Over  the  past  15-20  years,  both 
industry  (the  former  Motor  Vehicle 
Manufacturers  Association)  and  the 
federal  government  (NHTSA,  FHWA. 
U.S.  Army  Tank  Automotive  Command) 
have  provided  extensive  support  to  a 
number  of  academic  institutions  to 
develop  a  wide  array  of  mathematical 
models  which  predict  vehicle  dynamic 
responses  and  stability  limits  as  a 
function  of  physical  attributes  of  the 
vehicle  and  the  conditions  under  which 
the  vehicle  is  operated.  These  models 
can  be  applied  in  cases  involving  either 
braking  or  steering  maneuvers  or 
combined  braking  and  steering 
maneuvers.  To  date,  the  primary  uses  of 
these  models  have  been  to  perform  post- 
accident  vehicle  trajectory/dynamic 
stability  analyses,  to  evaluate  the 
dynamic  stability  performance 
implications  of  various  design  options 
during  new  vehicle  or  component 
product  development  efforts,  and  to 
consider  the  vehicle  performance 
ramifications  of  various  alternative 
vehicle  weights  and  dimensions  public 
policy  alternatives. 
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The  adveiit  of  lower  cost  sensors  and 
processors  i  iffers  the  potential  to  utilize 
existing  mo  ieling/predictive  capability 
in  a  new,  real-time  application;  namely, 
on-board  se  [ising  and  response  to 
dynamic  instabihty 
These  conditions  are  created 
combii  ation  of  fixed  vehicle 
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of  this  research  project  is 
vehicle-based  intelligent 
stability  enhancement  system 
a  number  of  key  vehicle 
p  "ocesses  that  information  in 
uses  inferred  properties 
and  stored  data 
fixed  vehicle  physical 
an  algorithm  which 
Activates  a  warning,  directs 
control  actions,  or  initiates 
acti  )ns.  Thus,  the  system 

the  likelihood  of  an  unstable 
any  instant  and  takes 
actions,  such  as  warnings, 
profaipts,  or  partial  or  full 
jf  control  inputs  or 
that  can  be  recognized  and 
executed  in  time  to 
vehicle.  The  system 
is  used  to  determine  the 
loa^ng  condition,  including 
characteristics  of  the  cargo, 
le  operation.  System 
would  be  judged  by  the 
vance  warning  provided  or 
reaction  time  of  the  control 

1  irell  as  its  characteristic  false 
The  goal  of  this  project  is  to 
existing  research  and 
drking  prototype  systems  to 
the  state-of-the-art  in 
technology  and  control 
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)f  the  potential  for  cost 
performing  organization(s) 
the  rights  to  any  proprietary 
technology  developed  under 
,  subject  to  a  government 
The  organization  would  be 
commercial  development 
for  the  products.  NHTSA 
deliverables,  however, 
d  include  reports  suitable  for 
in  the  public  domain  to 


document  such  items  as  the  research 
methods  and  system  evaluation  results. 
Certain  proprietary  information,  such  as 
algorithms,  need  not  be  released  in  the 
public  domain. 

It  is  anticipated  that  one  or  more 
cooperative  agreements  may  be  awarded 
under  this  program.  Projects  will  be 
funded  incrementally,  with  up  to  a 
three-year  support  period.  The 
maximum  funding  level  anticipated  for 
the  entire  program  is  $650,000. 
excluding  any  cost  sharing  provided  by 
the  performing  organization(s).  The 
maximum  incremental  funding 
available  in  any  one  year  is  anticipated 
to  be  $300,000. 

NHTSA  Involvement 

The  NHTSA,  Office  of  Crash 
Avoidance  Research,  will  be  involved  in 
all  activities  undertaken  as  part  of  this 
cooperative  agreement  program  and 
will: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's 
Technical  Representative  (COTR).  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement,  and  to  coordinate  activities 
between  the  organization  and  NHTSA; 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 
This  shall  include  data  from  state  and 
national  accident  databases,  human 
factors  data,  or  any  other  resources 
within  the  government  that  may  be  of 
use  in  supporting  research  efforts; 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate;  and 

4.  Help  expand  the  knowledge  base  of 
collision  avoidance  systems  and 
enabling  technologies  by  publishing 
nonproprietajy  information  develeped 
at  Government  expense  in  the  scientific 
literature,  thus  making  it  available  to  all 
organizations  involved  in  research  and 
product  development  in  this  area. 

Period  of  Support 

The  research  and  development  effort 
described  in  this  notice  may  be 
supported  through  the  award  of  a 
cooperative  agreement.  NHTSA  reserves 
the  right  to  make  multiple  cooperative 
agreement  awards  for  the  effort 
described  in  this  notice  depending  on 
the  merits  of  the  applications  received 
and  the  amount  of  Federal  funding 
available. 

Contingent  on  the  availability  of 
funds  and  satisfactory  performance, 
cooperative  agreement(s)  will  be 
awarded  to  eligible  organization(s)  for 
project  periods  of  up  to  three  years. 


Eligibility  Requirements 

To  be  eligible  to  participate  in  this 
cooperative  agreement  program,  an 
applicant  must  be  a  for-profit  business 
organization  (small  or  large),  a  non- 
profit organization,  or  an  educational 
institution.  Regardless  of  the  type  of 
organization  applying  for  Federal 
funding  assistance,  no  fee  or  profit  will 
be  allowed.  While  the  proposed 
research  effort  may  require  extensive 
collaboration  among  several 
organizations,  it  is  envisioned  that 
during  the  pre-application  process, 
these  various  organizations  will 
designate  one  organization  to  prepare 
and  submit  the  formal  application. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  copies  of  its 
application  package  to:  National 
Highway  Traffic  Safety  Administration, 
Office  of  Contracts  and  Proctuement 
(NAD-30),  ATTN:  Janice  Tyson,  400 
Seventh  Street,  SW.,  Room  5301. 
Washington,  DC  20590.  Only  complete 
application  packages  received  on  or 
before  September  19. 1994  shall  be 
considered.  Submission  of  three 
additional  copies  will  expedite 
processing,  but  is  not  required.  The 
applicant  shall  specifically  identify'  any 
information  in  the  application  which  is 
to  be  treated  as  proprietary,  in 
accordance  with  the  procedures  of  49 
CFR  Part  512,  Confidential  Business 
Information. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-88,  including  424A  and 
424B),  with  the  required  information 
filled  in  and  the  certified  assurances 
included.  While  the  Form  424-A  deals 
with  budget  information,  and  Section  B 
identifies  budget  categories,  the 
available  space  does  not  permit  a  level 
of  detail  which  is  sufficient  for  a 
meaningful  evaluation  of  proposed 
costs.  A  supplemental  sheet  should  be 
provided  which  presents  a  detailed  . 
breakdown  of  the  proposed  costs,  as 
well  as  the  costs  which  the  applicant 
proposes  to  contribute  in  support  of  this 
effort,  or  any  additional  financial 
commitment  made  by  other  sources. 
The  budget  detail  shall  include  all  cost 
components  of  the  project.  Labor 
categories,  hourly  labor  rates,  and 
projected  labor  hours  for  each  category 
should  be  included,  as  well  as  all 
materials,  computer  time,  test  facility 
fees.  etc.  For  planning  purposes,  the 
required  briefings  during  the  agreement 
performance  period  willi)e  conducted 
at  NHTSA  in  Washington.  DC. 


2.  Applicants  shall  include  a  program 
narrative  statement  which  includes  the' 
following: 

a.  A  statement  of  work  describing  the 
development  of  the  prototype  heavy 
vehicle  dynamic  stability  enhancement 
system.  All  phases  of  the  system 
development  should  be  described  in 
suflicient  detail  to  demonstrate 
technical  and  administrative  proficiency 
in  each  area  of  the  project  (e.g.,  vehicle 
dynamics  modelling,  assessing  system 
performance,  obtaining  test  vehicles, 
assembling  the  system  hardware,  etc.). 
Specific  details  on  product  development 
should  be  included;  for  example,  a 
system  requiring  sensors  should  include 
information  on  whether  those  sensors 
are  ofT-the-shelf  or  are  to  be  developed 
as  part  of  the  research  effort. 

b.  The  proposed  program  director  and 
other  key  persomiel  identified  for 
participation  in  the  proposed  research 
effort,  including  a  description  of  the 
project  team  and  individual 
qualifications  and  their  respective 
organizational  responsibilities. 

c.  A  description  of  the  test  facilities 
and  equipment  currently  available  or  to 
be  obtained  for  use  in  conducting  the 
proposed  research  effort. 

d.  A  description  of  the  applicant's 
pre\ious  experience  or  on-going 
research  programs  that  are  related  to 
this  proposed  research  effort. 

e.  A  detailed  schedule  and 
management  plan  for  the  proposed 
research  effort,  to  include: 

1.  A  detailed  task  schedule.  Cantt,  or 
PERT  chart  to  show  the  duration, 
relationship  and  sequencing  of 
proposed  tasks,  sub  tasks,  project 
milestones,  and  project  deliverables, 

2.  A  management  plan  that  reflects 
the  capability  to  direct  and  coordinate 
the  project  tasks  and  administrative 
activities  among  the  team  member 
organizations. 

,    f.  A  description  of  deliverables  that 
will  be  provided  to  NHTSA  during  the 
project  and  upon  completion  of  the 
research  effort.  This  could  include 
written  reports,  video  tapes  of  computer 
simulations  and/or  full-scale  vehicle 
tests,  te^t  data,  etc.  Each  deliverable 
should  be  identified  as  to  whether  it 
will  be  proprietary  information  or 
suitable  for  release  in  the  public 
domain. 

g.  A  detailed  statement  of  any 
technical  assistance  which  the  applicant 
may  require  of  NHTSA  in  order  to 
successfully  complete  the  proposed 
research  effort. 

Application  Review  Process  and 
Criteria 

Initially,  all  applications  unll  be 
reviewed  to  confirm  that  the  applicant 


is  an  eligible  recipient  and  to  ensure 
that  the  apphcation  contains  all  the 
information  require  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 
The  applications  will  be  evaluated  using 
the  following  criteria: 

1.  The  technical  merit  of  the  proposal, 
including  the  applicant's  understanding 
of  the  purpose  and  unique  problems 
represented  by  the  research  objectives  of 
this  cooperative  agreement  program  as 
evidenced  in  the  description  of  their 
proposed  project.  The  impact  the 
proposed  research  effort  will  have  on 
fostering  development  of  commercially 
viable  dynamic  stabiUty  enhancement 
systems  for  heavy  vehicles  will  be 
evaluated.  The  technical  merit  of  the 
proposed  research  effort,  including  the 
feasibility  of  approach,  practicality, 
planned  methodology,  and  anticipated 
results,  will  have  the  most  weight  of  all 
evaluation  factors.  The  proposal  will  be 
evaluated  for  demonstrated  proficiency 
in  each  technical  subject  included  in  the 
proposal. 

2.  The  adequacy  and  availability  of 
relevant  test  facilities  and  equipment 
identified  to  accomplish  the  proposed 
research  effort. 

3.  The  applicant's  previous  and 
current  organizational  experience  and 
personnel  qualifications  as  related  to 
this  effort. 

4.  The  completeness  and  clarity  of  the 
applicant's  management  plans  for 
accomplishing  the  proposed  research 
Mfill  be  evaluated.  This  includes  the  task 
schedule  and  proposed  management 
plan  needed  to  direct,  and  coordinate 
identified  project  tasks. 

Terms  and  Conditions  of  the  Award 

1 .  Procedures  for  the  protection  of  the 
rights  and  welfare  of  human  subjects  in 
NHTSA-sponsored  experiments  are  set 
forth  in  NHTSA  Orders  700-1  and  700- 
3.  Any  recipient  proposing  the  use  of 
human  subjects  must  satisfv  the 
requirements  and  guidelines  of  the 
NHTSA  Orders  700  series  prior  to  award 
of  the  cooperative  agreement.  It  is  not 
anticipated  that  non-human  subjects 
will  be  used  in  any  testing  performed 
under  this  cooperative  agreement.  A 
copy  of  the  NHTSA  Orders  700  series 
may  be  obtained  from  the  administrative 
information  contact  designated  in  this 
notice. 

2.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20 — 
Department  of  Transportation  New 
Restrictions  on  Lobbying  and  49  CFR 
29 — Department  of  Transportation 
Government-wide  Debarment  and 


Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

3.  Each  cooperative  agreement  will  be 
negotiated  to  include  provisions 
appropriate  to  organization  conflicts  of 
interest,  patent  rights,  rights  in  data,  and 
copyright  retention  by  the  applicant.  At 
the  time  of  negotiation,  applicants  may 
be  required  to  disclose  all  actual  or 
apparent  conflicts  of  interest. 

4.  During  the  effective  period  of  the 
cooperative  agreement(s)  awarded  as  a 
result  of  this  notice,  the  agreemenl(s) 
shall  be  subject  to  NHTSA's  General 
Provisions  for  Assistance  Agreements, 
the  cost  principles  of  OMB  Circular  A- 
21,  A-122.  or  FAR  31.2,  as  applicable  to 
the  recipient,  and  the  requirements  of 
49  CFR  Part  20  and  Part  29.  The 
agreement(5!)  shall  also  be  subject  to  the 
general  administrative  requirements  of 
49  CFR  Part  19— Department  of 
Transportation  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
profit Organizations. 

5.  Reporting  Requirements: 

a.  Research  Progress  Reports:  The 
recipient  shall  provide  bimonthly 
research  progress  reports  which  shall  be 
due  15  days  after  the  reporting  period, 
and  a  final  research  report  within  45 
days  after  the  completion  of  the  research 
effort.  An  original  and  two  copies  of 
each  of  these  research  reports  shall  be 
submitted  to  the  COTR. 

b.  OraJ  Briefings:  There  shall  be  a 
startup  briefing  held  at  the  NHTSA 
Office  of  Crash  Avoidance  Research. 
Washington,  DC  within  15  days  of 
initiation  of  the  cooperative  agreement. 
The  recipient  shall  conduct  semiannual 
oral  presentations  of  research  results  for 
the  COTR  and  other  interested  NHTSA 
personnel.  An  original  and  at  least  two 
copies  of  briefing  materials  shall  be 
submitted  to  the  COTR  at  the  time  of 
each  briefing. 

Issued  on: 
W.A.  Walsh. 
George  L.  Parker. 

Acting  Associate  Administrator  for  Regenri  h 
and  Dewlopment. 

IFR  Doc.  94-1921 5  Filed  3-5-94:  8:45  ami 
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[Docket  No.  93-34;  Notice  4] 

American  Honda  Motor  Co.,  Inc.;  Grant 
of  Appeal  of  Denial  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

American  Honda  Motor  Co.,  Inc. 
(Honda)  of  Torrance,  California 
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appealed  a  dc  cision  by  the  National 
Highway  Tralfic  Safety  Administration 
(NHTSA)  thai  denied  its  petition  that  a 
noncompliani  :e  with  Federal  Motor 
Vehicle  Safety  Standard  No.  209  be 
deemed  incor  sequential  as  it  relates  to 
motor  vehicle  safety. 

Notice  of  re  ceipt  of  the  original 
petition  was  j  lublished  in  the  Federal 
Register  on  May  21, 1993  (Notice  1.  58 
FR  29689),  th  !  notice  of  denial  on 
January  6, 19<i4  (Notice  2^  59  FR  795), 
and  notice  of  ippeal  of  the  denial  on 
April  1. 1994  NoUce  3,  59  FR  15496). 
The  reader  is  referred  to  the  notices  for 
further  information.  No  comments  were 
received  in  response  to  Notice  3. 

Honda  dete  miined  that  some  seat  belt 
assembUes  in  tailed  in  certain  1990-93 
Accords  faile(  I  to  comply  with  Standard 
No.  209.  "Sea;  Belt  Assemblies,"  and 
filed  an  apprc  priate  report  pursuant  to 
49  CFR  part  5  73.  Honda  then  petitioned 
to  be  exempts  d  from  the  notification 
and  remedy  r  iquirements  of  the 
National  Traf  ic  and  Motor  Vehicle 
Safety  Act  [It  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  was 
inconsequent  al  as  it  relates  to  motor 
vehicle  safety 

The  noncor  ipliance  is  with  paragraph 
S4.3(j)(3)  of  Standard  No.  209  which 
requires  that '  an  emergency  locking 
retractor  of  a '  "ype  1  or  Type  2  seat  belt 
assembly  •   *   •  shall  not  lock,  if  the 
retractor  is  se  isitive  to  vehicle 
acceleration,  vhen  the  retractor  is 
rotated  in  any  direction  to  any  angle  of 
15  degrees  or  ess  from  its  orientation  in 
the  vehicle  *   *   *  "  In  its  original 
petition.  Horn  la  stated  that  the  retractors 
on  some  of  its  assemblies  lock  up  when 
they  are  rotat(  fd  to  an  angle  of 
approximatel  r  ten  degrees  or  more.  The 
affected  asseii  iblies  involve  the  rear 
outside  seatin  g  positions  on 
approximately-1.2  million  model  year 
1990  to  early  1993  two-door  and  four- 
door  Accords  When  the  vehicle  in 
which  the  noi  [complying  belt  is 
installed  is  in  certain  parking  positions 
such  as  on  a  s  teep  uphill  grade,  the  rear 
seat  occupant  s  are  sometimes  unable  to 
pull  the  belt  c  ut  of  the  retractor,  and 
thus  cannot  f)  sten  their  belts.  The 
vehicle  must  )e  moved  to  a  more  level 
position  for  tl  e  rear  seat  occupant  to  be 
able  to  put  on  the  seat  belt.  The  petition 
was  denied  fc  r  the  reasons  stated  in 
Notice  2. 

In  its  appea  I.  Honda  stated  that  it  had 
failed  to  prov  de  the  agency  with 
information  v  hich  it  believed  will 
justify'  recons  deration  of  its  petition.  In 
its  request  He  nda  better  defined  what 
occurs  in  pari  icular  vehicle  orientations. 
When  a  none  )mpliant  vehicle  is  parked 
pointing  dow  ihill,  the  retractors  fully 
comply  with  he  standard.  When  a 


vehicle  is  parked  pointing  uphill,  the 
retractors  lock  up  at  angles  between  1 1 
and  16  degrees,  and  thus  do  not  comply 
with  the  requirement.  When  the  vehicle 
is  parked  such  that  one  side  is 
substantially  higher  than  the  other,  the 
retractor  located  on  the  downhill  side 
complies  with  the  requirement,  but  the 
retractor  on  the  uphill  side  locks  up  at 
angles  between  seven  and  11  degrees,  a 
noncompliance  with  the  requirement. 

The  agency's  denial  of  Honda's 
petition  was  based  on  several 
considerations.  The  first  was  that  the 
number  of  complaints  received  by 
Honda  indicated  that  the 
noncompliance  was  not  an  isolated 
occurrence,  and  was  sufficient  to  cause 
Honda  to  initiate  a  Product 
Improvement  Campaign  on  the  Accord 
sedan  and  coupe.  A  second  basis  was 
that  the  noncompliance  could 
discourage  seat  belt  use.  Finally,  in 
NHTSA 's  view,  the  noncompliance 
could  present  problems  to  parents 
attempting  to  install  a  child  safety  seat. 

Honda  presented  new  argiunents 
concerning  the  effect  of  the 
noncompliance  in  an  attempt  to 
persuade  the  agency  that  field 
experience  with  the  cars  had  not 
demonstrated  the  existence  of  real 
world  problems.  Honda  learns  of 
consumer  concerns  through  complaints 
and  warranty  claims.  In  its  investigation 
of  the  relevant  universe  of  complaints, 
it  found  only  one  concerning  the  rear 
belt,  a  problem  that  the  dealer  had 
corrected  during  other  service  on  the 
vehicle.  With  respect  to  warranty 
claims,  Honda  compared  the  complaint 
rates  of  the  noncompliant  Accord  sedan 
and  coupe  models  with  those  of 
complying  Honda  Civic  and  (Honda) 
Acura  Legend  four  door  sedan  models, 
and  found  that  there  was  no  significant 
statistical  difference.  Warranty  claims 
were  received  for  0.03  to  0.05  percent  of 
both  the  noncompliant  and  compliant 
vehicles. 

After  considering  these  arguments. 
NHTSA  felt  assured  that  the  effect  of  the 
noncompliance  in  actual  vehicle  use 
seems  to  be  small  because  customer 
complaints  are  nearly  nonexistent  and 
the  warranty  rate  for  rear  seat  belts 
installed  in  the  noncompliant  vehicles 
is  essentially  the  same  as  the  rate  for 
other  comparable  complying  models. 

Honda  also  sought  to  persuade 
NHTSA  that  the  noncompliance  would 
not  discourage  seat  belt  use.  In  addition 
to  the  few  real-world  problems  that  have 
been  uncovered,  the  actual  parking 
situations  in  which  the  noncompliance 
occurs  at  steep  angles  are  rare.  They 
occur  only  when  the  vehicle  is  facing 
uphill  at  angles  of  between  11  and  16 
degrees,  and  when  the  vehicle  is  parked 


so  that  the  uphill  side  is  substantially 
higher  than  the  downhill  side,  the 
uphill  retractor  locking  at  angles 
between  7  and  11  degrees. 

These  conditions  of  inoperability  are 
substantially  narrower  than  those  which 
Honda  described  in  its  initial  petition, 
and  because  of  the  relative  in&^quency 
in  which  they  will  be  encountered, 
NHTSA's  concerns  that  the 
noncompliance  might  reduce  seat  belt 
use  have  been  satisfactorily  addressed. 

There  remained  NHTSA's  concern 
about  problems  in  installing  child  safety 
seats.  Honda  believes  that,  on  an  uphill 
incline  or  when  the  vehicle  is  parked 
with  one  side  substantially  higher  than 
the  other,  it  would  be  difficult  for  a 
parent  to  lean  downward  into  the  car  to 
install  a  child  seat.  Further,  even  where 
the  lateral  attitude  affects  the  retractor, 
the  retractor  on  the  lower,  dowrnhill  side 
will  always  operate  properly.  Honda 
believes  that  the  noncompliance 
occurring  on  the  uphill  side  should  pose 
no  problem  in  installing  a  child  safety 
seat  in  the  rear  seat.  When  the 
noncompliant  vehicle  is  parked  on  a 
lateral  incline,  there  are  two  compliant 
rear  seating  positions  to  install  the  seat: 
the  center  and  lower  outboard  position, 
both  of  which  can  be  accessed  from  the 
lower,  doviTihill  side.  Because  the 
downhill  side  is  nearest  the  curb,  out  of 
traffic,  and  therefore  safer  than  the 
higher,  uphill  side,  it  is  the  most 
convenient  and  the  most  likely  to  be 
used  by  the  parent.  Honda  has 
recommended  the  rear  center  position 
for  infant  and  toddler  child  seating  in  its 
owner's  manuals,  starting  with  the  1992 
models,  which  reduces  the  likelihood 
that  the  seat  would  be  installed  in  a  rear 
seat  position  that  might,  under  the 
conditions  described,  be  noncompliant. 

Given  the  physical  constraints  on 
placing  child  safety  seats  in  vehicles 
when  they  are  not  on  level  ground, 
NHTSA's  earUer  concerns  about  child 
safety  have  been  met  by  petitioner's 
argument. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  Honda  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  appeal  to  reverse 
the  denial  of  its  petition  is  granted. 
NHTSA  notes  that  Honda  is  continuing 
its  product  campaign  in  vehicles  that 
may  contain  the  noncompliant 
retractors. 

(49  U.S.C.  30118,  30120:  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 
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Issued  on:  August  2. 1994. 
Christopher  A,  Hart, 
Deputy  Administrator. 
(PR  Doc.  94-19277  Filed  8-5-94;  8:45  am) 
BILUNO  CODE  4910-69-P 


[Docket  No.  94-2;  Notice  2] 

Ford  Motor  Company;  Grant  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

Ford  Motor  Company  (Ford)  of 
Dearborn.  Michigan  determined  that 
some  of  its  vehicles  failed  to  comply 
with  the  labeling  requirements  of  49 
CFR  571.101,  Motor  Vehicle  Safety 
Standard  No.  101,  "Controls  and 
Displays,"  and  49  CFR  571.105,  Motor 
Vehicle  Safety  Standard  No.  105, 
"Hydraulic  Brake  Systems,"  and  filed 
an  appropriate  report  pursuant  to  49 
CFR  Part  573,  "Defect  and 
Noncompliance  Reports."  Ford  also- 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  (now 
49  U.S.C.  30118  and  30120)  on  the  basis 
that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  January  13, 1994,  and  an 
opportunity  afforded  for  comment  (59 
FR  1988). 

Paragraph  S5.2  and  Table  2  of 
Standard  No.  101  specify  that  the  brake 
system  display  telltale  shall  be 
identified  with  the  word  "brake"  and 
provide  that  additional  words  or 
symbols  may  be  used  at  the 
manufacturer's  discretion  for  the 
purpose  of  clarity.  In  addition, 
paragraph  S5. 3.5(c)(1)  of  Standard  No. 
105  specifies  that  brake  system  indicator 
lamps  shall  display  the  word  "brake." 

From  July  19, 1993  to  August  19, 
1993,  Ford  manufactured  approximately 
40,300  Ranger  and  Explorer  vehicles  up 
to  49  of  which,  instead  of  having  the 
brake  system  telltale  identified  by  the 
word  "brake,"  have  it  identified  by  the 
International  Standards  Organization 
(ISO)  symbol.  These  vehicles  were 
manufactured  with  instrument  panel 
clusters  built  by  Ford's  supplier 
mistakenly  using  tachometer  assemblies 
intended  for  use  only  on  vehicles  to  be 
exported  to  Europe  where  the  ISO 
symbol  is  the  required  telltale  identifier. 
Ford  submitted  diagrams  of  the  U.S.  and 
European  tachometer  assemblies  which 
are  contained  in  its  petition  on  file  in 
NHTSA's  Docket  Section. 

Ford  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following: 


In  Ford's  judgement,  the  condition  is    . 
inconsequential  to  motor  vehicle  safety.  The 
affected  Ranger  and  Explorer  brake  djsplay 
telltales  illuminate  red  as  required,  and 
except  for  the  missing  identiner  word 
"Brake,"  the  vehicles  comply  with  all  other 
applicable  FMVSS  requirements.  Even 
though  "Brake"  is  not  used.  Ford  t)elieves 
that  the  likelihood  is  remote  that  a  driver  of 
one  of  the  affected  vehicles  would  not 
recognize  illamination  of  the  red-colored 
brake  telltales  as  an  indication  of  a  possible 
brake  system  malfunction,  principally  for 
three  reasons: 

(1)  *  *  •  [Tjhe  brake  system  ISO  symbol 
and  the  parking  brake  ISO  symtx)l  are  part  of 
the  same  brake  warning  jewel;  both  are 
simultaneously  illuminated  by  the  same  light 
source.  Both  identifications  illuminaJe 
simultaneously  every  time  the  parking  brake 
is  applied,  during  the  cluster  warning  lamp 
function  check,  and  if  a  brake  system 
malfunction  occurs.  Because  this  fejllale  is 
illuminated  during  parking  brake  engagement 
and  during  lamp  function  checks,  an  operator 
is  conditioned  to  associate  these  two 
identifiers  with  "brakes,"  and  therefore  their 
illumination  would  alert  that  operator  to  a 
possible  brake  system  malfunction  (or  that 
the  parking  brake  is  applied). 

(2)  Ford  believes  that  the  brake  ISO  .symbol 
is  more  widely  recognized  at  present  than  in 
the  past;  use  of  this  symbol  in  combination 
with  the  word  "Brake"  is  common  in  the 
majority  of  vehicles  manufactured  by  Ford 
Motor  Company,  and  also  in  many  vehicles 
of  other  manufacturers,  so  that  the  telltale 
design  will  satisfy  both  U.S.  and  Canadian 
standards.  (CorresfXDnding  Canadian 
standards  require  the  symbol  rather  than  the 
word  "Brake,"  but  also  permit  both  the 
symbol  and  word  identiri(..ation.) 

(3)  The  function  of  the  brake  warning  jewel 
is  fully  explained  as  *a  warning  light  for 
brakes"  in  the  Owner  Guide  furnished  with 
each  vehicle. 

In  summary,  while  the  absence  of  the  brake 
system  telltale  "Brake"  identification  on  the 
affected  vehicles  is  a  "technical" 
noncompliance,  (Ford  believes]  that  the 
condition  is  not  a  risk  to  motor  vehicle  safety 
because  even  without  the  identifier  word 
"Brake,"  an  operator  would  recognize  the 
illumination  of  the  red  brake  jewel  to  be  a 
warning  of  possible  brake  system  problems. 
(Ford  is)  aware  of  no  complaints,  accidents, 
or  injuries  related  to  this  condition. 

One  comment  was  received  on  the 
petition,  from  Volkswagen  of  America 
(VW),  which  supported  it.  According  to 
VW,  many  vehicles  in  the  United  States 
market  use  both  the  word  "brake"  and 
the  ISO  symbol.  In  addition,  the  telltale 
is  red,  and  VW  argued  that  this  is 
generally  accepted  as  warning  of  an 
unsafe  condition. 

In  reviewing  Ford's  petition,  NHTSA 
has  realized  that  Notice  1  mistakenly 
gave  the  impressicHi  that  all  40,300 
vehicles  produced  between  July  19  and 
August  19, 1993  were  noncompliant.  In 
fact,  the  noncompliance  affects  a 
minimal  number  of  trucks,  at  the  most 
only  slightly  more  than  1  in  1,000.  Ford 


"has  accounted  for  all  but  49  tachometer, 
assemblies  intended  for  export 
vehicles",  and,  on  this  basis,  concluiiod 
that  "lalny  number,  from  zero  to  49, 
may  have  been  installed  in  vehicles 
intended  for  sale  in  the  U.S."  Although 
NHTSA  rarely  considers  the  number  of 
affected  units  as  of  primary  relevance  in 
its  inconsequentiality  determinations, 
the  small  number  of  vehicles  involved 
in  this  petition,  from  as  many  as  49  t(j 
as  few  as  none,  ensiu^s  that  there  is 
little  chance  that  a  safety  problem  uiil 
arise  if  the  petition  is  granted.  The  brake 
warning  is  of  critical  importance  if  an 
actual  brake  system  malfunction  occurs. 
NHTSA  believes  that  such  a 
malfunction  is  unlikely  to  occur  during 
the  early  life  of  a  vehicle  when  a  driver 
is  becoming  familiar  with  the  brake 
warning  light  system.  The  failure  to  use 
the  word  "brake"  might  be  more 
important  several  years  hence  when  one 
of  these  1993-manufactured  trucks  is 
older  and  in  the  hands  of  a  subsequent 
owner  who  may  not  be  as  familiar  wi;h 
the  vehicle's  systems  as  its  previous 
owner(s).  At  that  point  in  the  future. 
Ford's  argument  that  the  brake  ISO 
symbol  is  more  widely  recognized  than 
in  the  past  is  likely  to  have  greater 
validity  than  at  present  when  use  of  the 
ISO  symbol  is  not  so  widespread. 

Accordingly,  it  is  hereby  foimd  that 
the  petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  it.s 
petition  is  granted. 

Authority:  49  U.S.C.  30118,  30120; 
delegations  of  authority  at  49  CFR  J. 50  an  J 
49  CFR  501.8. 

Issued  on  August  1, 1994. 
Barry  Febice, 

Af^snciate  Administrator  for  Rulemaking 
|FR  Doc.  94-19278  Filed  8-5-94;  8:45  am! 

BILUNG  CODE  4»10-S»-P 

[Docket  No.  94-67;  Notice  1) 
RIN:  2127-AE92 

Preliminary  Theft  Data;  Motor  Vehicle 
Theft  Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Publication  of  preliminary  thuft 
data;  request  for  comments. 

SUMMARY:  This  document  pubUshcs  Inr 
review  and  comment,  data  on  passen{;t3r 
motor  vehicle  thefts  that  occurred  in 
calendar  year  (CY)  1992.  Also  published 
in  this  document  are  the  theft  rates  ff  r 
existing  passenger  motor  vehicle  lir!f*<- 
manufactured  in  model  year  (MY)  in- .J. 
The  theft  data  preUminarily  indicate 
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that  the  over  ill  vehicle  theft  rate  in  1992 
(4.31  thefts  I  er  thousand  vehicles) 
decreased  i)j  5.7  percent  from  the  theft 
rate  in  1990/  91  (4.57  thefts  per  thousand 
vehicles). 

Publicatioji  of  these  data  fulfills 
NHTSA's  sta  tutor>-  obligation  to 
periodically  abtain  accurate  and  timely 
theft  data,  ar  d  publish  the  information 
for  review  ar  d  comment.  The  data  were 
calculated  fc  r  infonnational  purposes 
only.  They  w  ill  not  be  used  to 
determine  w  lether  vehicle  lines  are 
subject  to  sefection  for  coverage  under 
the  Theft  Pre  vention  Standard. 
DATES:  All  c(  mments  on  this  document 
must  be  rcce  \'ed  by  NHTSA  not  later 
than  October  7, 1994. 
ADDRESSES:  i  ill  comments  should  refer 
to  the  docket  number  and  notice 
number  citef  in  the  heading  of  this 
document  an  d  be  submitted,  preferably 
with  ten  cop  es  to:  Docket  Section, 
Room  5109,  'Jational  Highway  Traffic 
Safety  Admii  listration,  400  Seventh 
Street,  SW,  V  Washington,  DC  20590. 
Docket  hour*  are  from  9:30  am  to  4  pm, 
Monday  thro  iigh  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  G:  ■ay.  Office  of  Market 
Incentives,  N  HTSA,  400  Seventh  Street. 
SW.  Washinj  ton,  DC  20590.  Ms.  Gray's 
telephone  number  is:  (202)  366-1740. 
SUPPLEMENT/I  RY  INFORMATION:  NHTSA 
administers  t  program  for  reducing 
motor  vehicli ;  theft.  The  central  feature 
of  this  progn  m  is  the  Federal  Motor 
Vehicle  Thef  Prevention  Standard,  49 
CFR  part  541 .  The  standard  specifies 
performance  requirements  for  inscribing 
or  affixing  v€  hide  identification 
numbers  (VIUs)  onto  certain  major 
original  equi  )ment  and  replacement 
parts  of  high  theft  lines  of  passenger 
motor  vehicl  !s. 

The  agenq  is  required  by  49  U.S.C. 
33104(b)(4)  t )  periodically  obtain,  from 
the  most  reli;  ible  source,  accurate  and 
timely  theft  (  ata,  and  publish  the 
information   w  review  and  comment. 
To  fulfill  thii  statutory  mandate, 
NHTSA  has  tublished.  for  review  and 
comment,  th  ift  data  for  every  year  since 
1983/84.  The  yearly  publication  of  data 
under  Sectio  i  33104(b)  is  for 
informationa  purposes  only. 

Continuing  to  fulfill  tho  section 
33104(b)(4)  r  landate,  this  document 


reports  the  preliminary  theft  data  for  CY 
1992,  the  most  recent  calendar  year  for 
which  data  are  available.  The  data  for 
1992.  as  for  other  years,  are  published 
for  informational  purposes  only,  and 
will  not  be  used  to  determine  whether 
vehicle  lines  are  subject  to  selection  for 
coverage  under  the  Theft  Prevention 
Standard. 

In  calculating  the  1992  theft  rates. 
NHTSA  followed  the  same  procedures  it 
used  in  calculating  tlie  MYs  1990  and 
1991  theft  rates.  (For  1990/91  theft  data 
calculations,  see  59  FR  12400,  March 
16, 1994.)  As  in  all  previous  reports, 
NHTSA's  data  were  based  on 
information  provided  to  NHTSA  by  the 
National  Crime  Information  Center 
(NCIC)  of  the  Federal  Bureau  of 
Investigation.  The  NCIC  is  a  government 
system  that  receives  vehicle  theft 
information  from  nearly  23,000  criminal 
justice  agencies  and  other  law 
enforcement  authorities  throughout  the 
United  States.  The  NCIC  data  also 
include  reported  thefts  of  self-insured 
and  uninsured  vehicles,  not  all  of  which 
are  reported  to  other  data  sources. 

The  1992  tiieft  rate  for  each  vehicle 
line  was  calculated  by  dividing  the 
number  of  reported  thefts  of  MY  1992 
vehicles  of  that  line  stolen  during 
calendar  year  1992,  by  the  sum  of  the 
production  volumes  for  that  vehicle  line 
for  MY  1992,  as  reported  to  the 
Environmental  Protection  Agency. 

The  preliminary  1992  theft  data  show 
a  small  decrease  in  the  overall  vehicle 
theft  rate  when  compared  to  the  overall 
theft  rate  experienced  in  MYs  1990  and 
1991.  The  preliminary'  overall  theft  rate 
for  MY  1992  passenger  motor  vehicles 
stolen  in  calendar  year  1992  decreased 
to  4.31  thefts  per  thousand  vehicles 
produced.  For  MY  1992  vehicles,  out  of 
a  total  of  215  vehicle  fines,  108  fines 
had  a  theft  rate  higher  than  3.5826  per 
thousand  vehicles,  the  established 
median  theft  rate  for  MYs  1990/91.  (See 
59  FR  12400,  March  16. 1994.)  Of  the 
108  vehicle  lines  with  a  theft  rate  higher 
than  3.5826,  80  are  passenger  car  lines. 
22  are  MPV  fines,  and  6  are  LDT  fines. 

In  Table  I.  NHTSA  has  tentatively 
ranked  each  of  the  MY  1992  vehicle 
lines  Lii  descending  order  of  theft  rate. 
Public  comment  is  sought  on  the 
accuracy  of  the  data,  especially 


production  volumes  of  individual 
vehicle  lines. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
regulation.  (49  CFR  part  512.) 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
document  will  be  considered,  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  on  this  document  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  for 
inspection  in  the  docket  after  the 
closing  date,  and  ft  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring^to  be  notified 
upon  receipt  of  thdir  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Authijs-it}-:  49  l.'.S.C.  33i(n ,  33102  and 
,')3104:  delegation  of  authority  at  49  CFR  1.50 

Issued  on;  August  3.  1994. 
Barry  Fefrice, 

A^sociatp  Admiiustrator  forHulamaking 


Federal  Register  /  Vol.  59,  No.  151  /  Monday.  August  R,  1994  /  Notices 


40411 


TABLE  I.  THEFT  RATES  OF  MODEL  YEAR  1992  PASSENGER  MOTOR  VEHICLES  STOLEN  IN  CALENDAR 

YEAR  1992 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 


MANUFACTURER 


GENERAL  MOTORS 
FORD  MOTOR  CO  .. 
GENERAL  MOTORS 

VOLKSWAGEN  

GENERAL  MOTORS 

TOYOTA  

NISSAN  

MITSUBISHI  

CHRYSLER  CORP  ... 

VOLKSWAGEN  '. 

FORD  MOTOR  CO  ... 
CHRYSLER  CORP  ... 

MITSUBISHI  

GENERAL  MOTORS 

TOYOTA  

GENERAL  MOTORS 
GENERAL  MOTORS 
CHRYSLER  CORP  ... 

NISSAN  

CHRYSLER  CORP  ... 
GENERAL  MOTORS 
CHRYSLER  CORP  ... 

VOLKSWAGEN  

CHRYSLER  CORP  ... 
FORD  MOTOR  CO  ... 

SUZUKI  

MITSUBISHI  

GENERAL  MOTORS 

BMW 

GENERAL  MOTORS 

NISSAN  „ 

GENERAL  MOTORS 
GENERAL  MOTORS 

AUDI  

CHRYSLER  CORP  ... 
GENERAL  MOTORS 
GENERAL  MOTORS 
GENERAL  MOTORS 

BMW  „ 

GENERAL  MOTORS 

VOLKSWAGEN  

MITSUBISHI 

FORD  MOTOR  CO  .... 
GENERAL  MOTORS  . 
CHRYSLER  CORP  .... 
GENERAL  MOTORS  . 

NISSAN  

GENERAL  MOTORS  , 
GENERAL  MOTORS  . 
FORD  MOTOR  CO  .... 

NISSAN  „ 

MITSUBISHI 

HONDA/ACURA  

GENERAL  MOTORS  . 
GENERAL  MOTORS  . 
CHRYSLER  CORP  .... 

TOYOTA  

CHRYSLER  CORP  .... 
GENERAL  MOTORS  . 
FORD  MOTOR  CO  .... 

MITSUBISHI  

TOYOTA  

MITSUBISHI  

GENERAL  MOTORS  . 
GENERAL  MOTORS  . 


MAKE/MODEL  (LINE) 


OLDSMOBILE  BRAVADA 

MUSTANG  

GMC  JIMMY  S-15 

GOLF/GTI  

CHEVROLET  BLAZER  S-10 

LAND  CRUISER 

PATHFINDER 

3000GT „„„.. 

LEBARON  COUPeCONVERTIBLE  . 

CABRIOLET  

LINCOLN  MARK  VII  

JEEP  CHEROKEE  

DIAMANTE  

CADILLAC  BROUGHAM  _ 

4-RUNNER  

GMC  SIERRA  C-1500 , 

CHEVROLET  C-1500  

NEW  YORKER  5TH  AVeiMPERIAL  , 
300ZX 

JEEP  WRANGLER  "!."."!!!."!I!!!Z.."!!!! 

PONTIAC  LEMANS 

DODGE  RAMCHARGER  

CORRADO  

DODGE  DYNASTY  

PROBE  

SAMURAI  

MONTERO  „ 

PONTIAC  TRANS  SPORT  APV  

8 

OLDSMOBILE  CUTLASS  CIERA  

SENTRA  

CHEVROLET  CORVETTE 

CHEVROLET  LUMINA  APV  

V8  QUATTRO  SEDAN 

DODGE  STEALTH 

BUICK  CENTURY  ..; 

PONTIAC  SUNBIRD  

CHEVROLET  CORSICA  

7 

GEO  PRIZM  

JETTA 

EXPO 

LINCOLN  TOWN  CAR  

OLDSMOBILE  SILHOUETTE  APV  .... 

DODGE  SPIRIT 

CHEVROLET  BERETTA 

MAXIMA  

CHEVROLET  CAMAPO 

GEO  TRACKER  

MERCURY  TRACER 

PICKUP  TRUCK 

GALANT/SIGMA 

VIGOR  

CHEVROLET  ASTRO  

GMC  SONOMA  

PLYMOUTH  ACCLAIM  

SUPRA  

PLYMOUTH  SUNDANCE  

PONTIAC  FIREBIRD 

THUNDERBIRD  

MIRAGE  

MR2  

PRECIS  „ 

CADILLAC  ALLANTE  

GEO  METRO  _... 


THEFTS 
1992 


282 

1,634 
746 
218 

1,895 
122 
494 
105 
536 
112 
67 

1,432 
269 
127 
395 
731 

2,217 

386 

64 

443 

172 

25 

30 

717 

281 

29 

mi 

237 

5 

870 

949 

134 

334 

1 

115 

824 

502 

825 

37 

564 

250 

109 

712 

101 

429 

300 

542 

422 

224 

145 

396 

251 

174 

708 

254 

427 

5 

348 

134 

386 

277 

22 

11 

10 

497 


PRODUC- 
TION 

(MFGR'S) 
1992 


11,865 

73.229 

34,104 

10.775 

118,257 

8,300 

34,905 

7,620 

40.297 

8,627 

5,443 

125.544 

24,607 

11.884 

38.900 

73.265 

234.446 

41,463 

6.959 

48,278 

19,500 

2,925 

3,549 

85,218 

33.421 

3,599 

18,340 

30,924 

688 

1 20.327 

133,275 

18,938 

47.332 

142 

16,458 

118.487 

73,953 

122,987 

5,540 

84,602 

37.547 

16,586 

109,062 

15,498 

66,927 

47,598 

86.448 

67.709 

35.230 

24,385 

66.873 

42,392 

30.000 

122.483 

44.010 

74,118 

900 

62.645 

25,181 

73.032 

52,845 

4,200 

2.102 

1.915 

95.840 


THEFT 
RATE -(1992 
THEFTS 
PER  1 .000 
VEHICLES 
PRO- 
DUCED) 


23.7674 

22.3136 

21.8743 

20.2320 

16.0244 

14.6988 

14.1527 

13.7795 

133012 

12.9825 

12.3094 

1 1 .4064 

10.9318 

10.6866 

10.1542 

9.9775 

9.4563 

9  3095 

9.1967 

9.1760 

8.8205 

8.5470 

8.4531 

84137 

8.4079 

8.0578 

76881 

7.6640 

7.2674 

7.2303 

7.1206 

/.0757 

7.0565 

7.0423 

6.9875 

69543 

6.7881 

6.7080 

6.6787 

6.6665 

6.6583 

6.5718 

65284 

6  5170 

6.4100 

6.3028 

6.2697 

6.2326 

6.1827 

6.9463 

5.9217 

5.9209 

5.8000 

5.7804 

67714 

5.7611 

5.5556 

5.5551 

5.3215 

5.2854 

5.24-;  7 

52381 

5  2331 

5.22-9 

5. -857 


4?>412 


66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109r 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

123 

129 

130 
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TABl£.l.  THEFT  RATES  OFMDDEL  YEAR  1992  PASSENGER  MOTOR  VEHICLES  STOLEN  IN  CALENDAR 

YEAR  1992— Continued 


MANUFACTURER 


MERCXDES-BENZ 

TOYOTA ( 

SUZUKI 

CHRVSLSR  CORP  .„.. 

CHRYSLER  CORP  ..... 

FORD  MOTOR  CO  .-.. 

ISUZU  -1 

NISSAN  L 

MAZDA  .1 „ 

PORSCHE  

GENERAt  MOTORS  ., 
GENERAt.  MOTORS  ., 

FORD  MOTOR  CO  

GENERAi  MOTORS 
BMW  .... 
HONDA 

MERCEOtS-BENZ 
HONDA 

CHRYSLER  CORP 
TOYOTA 
NISSAN 
GENERAt  MOTORS 
CHRYSLER  CORP 
FORD  1»i6T0R  CO 
CHRYSLf  R  CORP 

SUZUKI  .: 


MAZDA 
TOYOTA 
ALFA  RQMEO 
NISSAN 


FORD  M<  >TOR  CO  ..?.. 

GENERA  .  MOTORS 

GENERA  .  MOTORS 

GENERA  .  MOTORS 

ROVER  C  ROUP 

TOYOTA 

MAZDA  . .. 

GENERA  .  MOTORS 

GENERAt  MOTORS 

GENERAt  MOTORS 

MAZDA 

FORD  M<J>TOR  CO 

BMW  ., 

TOYOTA 

NISSAN 

HONDA/ACURA 

GENERA .  MOTORS 

GENERAt  MOTORS 

NISSAN 


MiTSUBii  ;hi 

CHRVSJJ  ;R  CORP 
FORD  M(  )TOR  CO 
HYUNDA    


FORD  Ma)TOR  CO 
MAZDA  . 
TOYOTA 
ALFA  RCMEO 
MAZDA 
GENERAL  MOTORS 
GENERAL  MOTORS 
MAZDA  . . 


SUBARU 

FORD  M(  )TOR  CO 

GENERAL  MOTORS 

NISSAN 


MAKE/MODEL  (LINE) 


129 -„ ^ 

COROLLA/COROLLA  SPORT ^ 

SIDEKICK „ „ 

DODGE  SHADOW  „ 

DODGE  MONACO  

ESCORT 

AMIGO 

240SX  „ 

626*«<-6  - 

91 1  „ 

CADILLAC  FLEETWOOD/DEVILLE 

GEO  STORM  

MERCURY  COUGAR  „ 

PONTIAC  GRAND  PRIX  


ACCORD , 

1 40 „ 

PRELUDE „ ~ 

DODGE  DAYTONA  — . 

CRESSIDA  .„ 

STANZA  ™...; — . ., — 

GMC  SAFARI 

LEBARON  SEDAN .„ ..... 

TEMPO  .._ 

EAGLE  TALON  ...» » 

SWIFT 

MERCURY  TOPAZ  

OLDSMOBILE  CUTLASS  SUPREME 

BUICK  SKYLARK 

CHEVROLET  S-10  PICKUP  „ 

RANGE  ROVER  MPV  

CELICA 

NAVAJO ;... 

CHEVROLET  SPORTVAN  G-10 

GMC  RALLY  SPORTVAN 

CHEVROLET  CAVALIER -.. 

MX-3  :. 

UNCOLN  CONTINENTAL 

5 - _ 

PASEO  „ 

INFINITI  045 

LEGEND : 

CHEVROLET  CAPRICE 

PONTIAC  GF)AND  AM 

NX  COUPE .....;... 

ECLIPSE 

EAGLE  PREMIER  

FESTIVA 

SONATA 

MERCURY  SABLE  „ 

B  SERIES  PICKUP  - 

TERCEL  : 

1 64 , _ „;„ 


THEFTS 
1992 


323/PROTEGE  .„ 

OLDSMOBILE  CUTLASS  CRUISER 

BUICK  REGAL  

MX-5  MIATA  ..-. 

LOYALE  

TAURUS : 

CHEVROLET  LUMtNA  

INFINITI  M30 

929 .: 


CAMRY  .„ 

SPIDER : 

INFINITI  G20  ... 


PRODUC- 
TION 

(MFGR'S) 
1992 


39 
1,034 

66 
390 

10 
784 

50 
135 
170 
9 
667 
335 
228 
514 
229 
2.195 

72 
280 

50 

17 
272 
178 
174 
912 
121 

35 
326 
338 
223 
725 

21 
109 

17 

11 

5 

804 

104 

149 

82 
220 

48 
273 
258 
670 
>  32 
210 

16 

72 

98 
398 
142 
312 
2 
276 
■  20 
276 

78 

56 

927 

642 

9 

76 

760 

2 

38 


7.532 

199,700 

12,862 

76,286 

1.960 

156.029 

10,000 

27,033 

34.207 

1,811 

136,263 

69,004 

47,001 

106.564 

47,500 

459,000 

15,183 

59,700 

10,943 

3,800 

61 ,040 

40,227 

39.553 

207,356 

28.246 

8,220 

76,788 

82.255 

■   55,651 

183,124 

5,350 

28,000 

4.404 

2,851 

1,307 

213,695 

27.574 

39.763 

21J984 

59200 

13,126 

75,000 

71.404 

189,802 

9,202 

61,005 

4,730 

21350 

29,152 

118,487 

44,943 

99,200 

668 

95,583 

7,025 

97,697 

27,749 

20,046 

337,215 

236,285 

3J19 

28,704 

287,200 

757 

14,396 


THEFT 
RATE  (1992 
THEFTS 
PER  1,000 
VEHICLES 
PRO- 
DUCED) 


5.1779 

5.1778 

5.1314 

5.1123 

5.1020 

5.0247 

5.0000 

4.9939 

4.9697 

4.9696 

4.8949 

4.8548 

4.8510 

4.8234 

4.8211 

4.7821 

4.7421 

4.6901 

4.5691 

4.4737 

4.4561 

4.4249 

4.3992 

4.3982 

4.2838 

4.2579 

4.2455 

4.1092 

4.0071 

3.9591 

3.9252 

3.8929 

3.8601 

3.8583 

3.8256 

3.7624 

3.7580 

3.7472 

3.7300 

3.7162 

3.6569 

3.6400 

3.6132 

3.5300 

3.4775 

3.4423 

3.3827 

3.3724 

3.3617 

3.3590 

3.1596 

3.1452 

2.9940 

2.8875 

2.8470 

2.8251 

2.8109 

2.7936 

2,7490 

2.7171 

2.7117 

2.6477 

2.5462 

2.6420 

2.6393 
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TABLE  L  THEFT  RATES  OF  MODEL  YEAR  1992  PASSENGER  MOTOR  VEHICLES  STOLEN  IN  CALENDAR 

YEAR  1992— Continued 


131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151' 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
■163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
.195 


MANUFACTURER 


GENERAL  MOTORS  .. 

TOYOTA  

ISUZU 

CHRYSLER  CORP  

HYUNDAI  

VOLKSWAGEN  ..._ 

TOYOTA  

CHRYSLER  CORP  

CHRYSLER  CORP  ...^ 

FORD  MOTOR  CO  

MERCEDES-BENZ  

GENERAL  MOTORS  „ 

CHRYSLER  CORP  

TOYOTA  

GENERAL  MOTORS  .. 

MERCEDES-BENZ  

GENERAL  MOTORS  .. 

FORD  MOTOR  CO  

HONDA „ 

FORD  MOTOR  CO  

HYUNDAI  

VOLVO 

HONDA/ACURA  ., 

GENERAL  MOTORS  .. 

FORD  MOTOR  CO  

JAGUAR  

VOLVO  :... 

DAIHATSU  . „.. 

^SUZU  _ 

TOYOTA  

FORD  MOTOR  CO  ..„. 

MITSUBISHI  

HONDA/ACURA  

AUDf 

CHRYSLER  CORP  ..... 

JAGUAR  ....„ .„.. 

SAAB  _.. 

HYUNDAI  ...„ 

SUBARU :. 

TORD  MOTOR  CO  ..... 

TOYOTA  ......._.. 

MAZDA  „ 

CHRYSLER  CORP  

VOLVO  

GENERAL  MOTO??S  ... 

CHRYSLER  CORP  

GENERAL  MOTORS  ... 
GENERAL  MOTORS  ... 
GENERAL  MOTORS  ... 
GENERAL  MOTORS  ... 
GENERAL  MOTORS  ... 

SUBARU „ 

GENERAL  MOTORS  ... 

AUDI  ., 

DAIHATSU 

FORD  MOTOR  CO  

GENERAL  MOTORS  ... 

ISUZU  

CHRYSLER  CORP  

PORSCHE 

GENERAL  MOTORS  ... 
GENERAL  MOTORS  ... 

CHRYSLER  CORP  

VOLKSWAGEN  

SAAB  „ 


MAKE/MODEL  (LINE) 


OLDSMOBILE  gS/TOURING  

LEXUS  SC „ 

RODEO „ 

PLYMOUTH  VOYAGER/GRAND 

EXCEL „. 

PASSAT  „._„. 

LEXUS  LS  .„ 

DODGE  CARAVAN/GRAND 

TOWN  &  COUNTRY  MPV  .„.. 

EXPLORER  

201  r. _.. 

PONTIAC  BONNEVILLE 

JEEP  COMANCHE „ 

PICKUP  TRUCK  „ _ 

BUICK  ROAOMASTER  

124 „ „ 

CADILLAC  ELDORADO -..v.. 

RANGER  PICKUP 

CIVIC „ 

CROWN  VICTORIA  

ELANTRA  

240 

INTEGRA ...._ .-. 

OLDSMOBILE  TORONADO/TROFEO 
MERCURY  GRAND  MARQUIS  , 

xjs : 

960 .„ „ , 

ROCKY  MPV 

PICKUP  ; „... 

LEXUS  ES 

MERCURY  CAPRI  ._ 

PICKUP  TRUCK 

NSX  „ 

80/90 

PLYMOUTH  LASER 

XJ6 „ 

900 „ _ 

SCOUPE ..„.. 

LEGACY  „ 

F150  PICKUP  TRUCK 

PREVIA 

MPV  WAGON 

DODGE  DAKOTA  PICKUP 

740 V .. 

BUICK  RIVIERA  : 

EAGLE  SUMMIT  

OLDSMOBILE  ACHIEVA 

SATURN  SC 

OLDSMOBILE  88  ROYALE  

BUICK  PARK  AVENUE 

SATURN  SL  

SVX 

CADILLAC  SEVILLE  

100/200 

CHARADE 

AEROSTAR  

BUICK  ESTATE/ROADMAST  WAGON 

TROOPER/TROOPER  II  

PLYMOUTH  COLT/COLT  VISTA  .._...... 

968 


THEFTS 
1992 


OLDSMOBILE  CUSTOM  CRUISER 

BUICK  LESABRE 

DODGE  COLT/COLT  VISTA  

FOX  

9000 


117 
74 

154 

485 

189 
36 
80 

660 
32 

737 
35 

272 
7 

397 

137 
64 
68 

553 

447 

241 

139 
45 

176 
13 

292 

4 

14 

7 

94 

74 

16 

47 

4 

1 

% 

10 

30 

70 

113 

420 
76 
73 

197 
16 
18 
51 

123 
37 

127 
70 

127 

9 

39 

10 

17 

144 

9 

22 

24 

1 

3 

104 

19 

1 

5 


PRODUC- 
TION 

(MFGR-S) 
1992 


44.510 
28,800 
60,000 

189,043 
74302 
14.758 
32,800 

271,572 
13,207 

308.259 
14,677 

115,952 
3,008 

171,500 
59,699 
2^,082 
29.852 

249,476 

203,772 

110,691 

64,146 

20,875 

82,668 

6,141 

146,395 

2.029 

7.139 

3.600 

48,900 

38.500 

8.332 

24,650 

2.100 

541 

21,808 

5.656 

17,200 

40.420 

66.424 

248,087 
44.900 
45,934 

125.804 
10,718 
12,324 
35,535 
87.668 
26.924 

106,073 
63,364 

128,052 

9,288 

40.314 

10,514 

18,200 

155,319 

11.018 

27.000 

29,971 

1,384 

4,347 

161.683 

32,372 

2,043 

10,650 


THEFT 
RATE  (1992 
THEFTS 
PER  1,000 
VEHICLES 
PRO- 
DUCED) 


2.6286 

2.5694 

2.5667 

2.5656 

2.5267 

2.4394 

2.4390 

2.4303 

2.4230 

2  3903 

2.3847 

2.3458 

2.3271 

2.3149 

2.2948 

22790 

2.2779 

2.2166 

2.1936 

21772 

2.1669 

2.1557 

2.1290 

2.1169 

1.9946 

1.9714 

1.9611 

1.9444 

1.9223 

1.9221 

1.9203 

1.9067 

1.9048 

1.8484 

1.7883 

1.7680 

1.7442 

1.7318 

1.7012 

1.6930 

1.6927 

1.5892 

1.5659 

1.4928 

1.4606 

1.4352 

1.4030 

1.3742 

1.1973 

1.1047 

0.9918 

0.9690 

0.9674 

0.9511 

0.9341 

0.9271 

0.8168 

0.8148 

0.8008 

0.7225 

0.6901 

0.6432 

0.5869 

0.4895 

0.4695 
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TABLE 


196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
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213 
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215 
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THEFT  RATES  OF  MODEL  YEAR  1992  PASSENGER  MOTOR  VEHICLES  STOLEN  IN  CALENDAR 

YEAR  1992— Continued 


MANUFACTURER 


ISUZ  1 

FORI )  MOTOR  CO 
CHR'^SLERCORP 

ISUZ  J 

CHRYSLER  CORP 

VOL\  O  

SUB/iRU 

ROUS-ROYCE 

ROLI  S-ROYCE 

ROLIS-ROYCE 

PEUfiEOT  

PEU<  lEOT , 

MAZI  )A  

LAMIIORGHINI  

FERIIARI  

FERftARI  

FERIIARI  „ 

FERIIARI  

CHRrSLERCORP 
ASTON  MARTIN  ... 


IFRDoc 

BILUNG  CODE 


MAKE/MODEL  (LINE) 


IMPULSE  

E150  VAN 

DODGE  RAM  PICKUP 

STYLUS  

DODGE  RAM  WAGON/VAN  B150 

940 ....... 

JUSTY  

TURBO  R  

SIL  SPIRIT/SPUR/MULS/EIGHT  .. 

CORNICHE/CONTINENTAL  

405 

505 

RX-7 

DIABLO  

TESTAROSSA  '. ;.. 

F40  :. 

348 ;. 

MONDIAL  '. 

DODGE  VIPER  

SALOON/VANTAGE/VOLANTE  .... 


THEFT 

THEFTS 
1992 

PRODUC- 
TION 

(MFGR'S) 
1992 

RATE  (1992 
THEFTS 
PER  1.000 
VEHICLES 
-  PRO- 
DUCED) 

3 

11.299 

0.2655 

10 

61,064 

0.1638 

ia 

83.090 

0.1204 

2 

22,275 

0.0898 

4 

50,618 

0.0790 

•      0 

17.750 

0.0000 

0 

1.213 

0.0000 

0 

37 

0.0000 

%o 

44 

0.0000 

0 

15 

0.0000 

0 

218 

0.0000 

0 

224 

0.0000 

0 

1 

0.0000 

0 

52 

0.0000 

0 

240 

0.0000 

0 

60 

0.0000 

0 

161 

0.0000 

0 

49 

0.0000 

0 

285 

0.0000 

0 

40 

0.0000 

94-192761 


Filed  8-5-94;  8:45  am] 
«i»-a«-P 


DEPARTMf  NT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requiremehts  Submitted  to  0MB  for 
Review. 

August  1, 19  M. 

The  Deps  rtment  of  Treasury  has 
submitted  tne  following  public 
informatioi  collection  requirement(s)  to 
OMB  for  re  new  and  clearance  under  the 
Paperwork  deduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission  s)  may  be  obtained  by 
caUing  the  Treasury  Bureau  Clearance 
Officer  listf  d.  Comments  regarding  this 
informatioi  collection  should  be 
addressed  I  a  the  OMB  reviewer  listed 
and  to  the '  'reasury  Department 
Clearance  ( Ifficer,  Department  of  the 


Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0098. 

Form  Number:  IRS  Form  1045. 

Type  of  Review:  Revision. 

T/f7e.-  Application  for  Tentative 
Refund. 

Description:  Form  1045  is  used  by 
individuals,  estates,  and  trusts  to  apply 
for  a  quick  refund  of  taxes  due  to 
carryback  of  a  net  operating  loss, 
unused  general  business  credit,  or  claim 
of  right  adjustment  under  section 
1341(b).  The  information  obtained  is 
used  to  determine  the  validity  of  the 
application. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Record  keepers:  65,220. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping:  26  min.;  Learning  about 
the  law  or  the  form:  31  min.;  Preparing 
the  form:  6  hrs..  56  min.;  Copying, 
assembling,  and  sending  the  form  to  the 
.[RS:56min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  574,588  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
N\V..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan. 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  94-19217  Filed  8-5-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L-  94-409)  5  U.S.C.  552b(e)(3). 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSIXe  SE-94-28:  Emergency  Notire) 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  PR  3901 7— 
dated  August  1,  1994. 
ORIGINAL  TIME:  August  3,  1994  at  2:30 
p.m. 

NEW  TIME:  August  5,  1994  at  1000  ajn. 
Notice  is  given  that  at  a  Commission 
meeting  on  August  3,  1994  at  2:30  p.m.. 
the  Commission  voted  to  move  agenda 
item  5  to  a  meeting  on  August  5,  1994, 
at  10:00  a.m. 

-    Commissioners  Watson.  Nuzum, 
Rohr,  Crawford,  and  Bragg  determined 
that  Commission  business  requires  this 
meeting  to  be  called  with  less  tlian 
seven  (7)  days  notice  and  that  no  earlier 
announcement  of  this  meeting  was 
possible.  The  meeting  will  be  held  on 
Friday,  August  5,  1994  beginning  at 
10:00  a.m.  in  Room  101  of  the  United 
States  International  Trade  Commission, 
500  E  Street,  SW..  Washington,  DC 
20436.  The  Commission  plans  to 
considerthe  following  agenda  item  in 
open  session: 

1.  Inv.  No.  701-TA-312  (Third  Remand) 
(Softwood  Lumber  from  Canada) — briefing 
and  vote.  '  ,     ■        \ 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Kochnke,  Secretary,  (202) 
205-2000. 

Dated:  August  3,  1994. 
Ooiuia  R.  Koetinke, 
Secretary. 

IFR  Doc.  94-19355  Filed  8-^-94;  11:21  ami 
BILLING  CODE  7020-02-P 

UNITED  STATES  POSTAL  SERVICE  BOARD  OF 

GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  August  1, 1994,  the 
Board  of  Governors  of  tJhe  IJ^iited  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  August  29,  1994,  in  St. 


Louis,  Missouri.  The  members  will  have 
an  informational  briefing  on  funding  for 
Multiline  Optical  Character  Readers 
(MLOCR). 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado.  Daniels,  del  Junco, 
Dyhrkopp.  Mackie,  Pace,  Setrakian  and 
Winters;  Postmaster  General  Runyon, 
Deputy  Postmaster  (^neral  Coughlin, 
Secretary  to  the  Board  Harris,  and 
General  Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(9)(B)  of  Title  5, 
United  States  Code,  and  section  7.3(i)  of 
Title  39,  Code  of  Federal  Regulations, 
the  discussion  of  this  matter  is  exempt 
from  the  open  meeting  requirement  of 
the  Government  in  the  Sunshine  Act  |5 
U.S.C.  552b(b)l  because  it  is  Ukely  to 
disclose  information,  the  premature 
disclosure  of  which  would  significantly 
frustrate  proposed  procurement  actions. 
The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  the  matter  be  open 
to  the  public. 

In  accordance  with  section  552(f)(1)  of 
Title  5,  United  States  Code,  and  section 
7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(9)(B)  of  Title  5.  United  States 
Code  and  section  7.3(i)  of  Title  39,  Code 
of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)268-4800. 
David  F.  Harris, 
Secretary. 

IFR  Doc.  94-19388  Filed  8-4-94:  2:59  pm] 
BILUNG  CODE  7710-12-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  8,  1994. 


A  closed  meeting  will  be  held  on 
Tuesday,  August  9, 1994,  at  11:00  a.m. 
An  open  meeting  will  be  held  on 
Wednesday,  August  10, 1994,  at  2:00 
p.m.,  in  Room  1C30. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  August 
9,  1994,  at  11:00  a.m..  will  be:' 

Settlement  of  injunctive  actions. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  oi 
an  enforcement  nature. 

Settlemeni  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
August  10.  1994,  at  2:00  p.m.,  will  be: 

1.  Consideration  of  whether  to  propose  for 
public  comment  amendments  to  the  rules 
and  forms  regarding  the  filing  of  ownership 
reports  by  officers,  directors,  and  ten  percent 
shareholders,  and  the  exemption  by  those 
persons  from  the  short-swing  profit  recovery 
provisions  of  Section  16  of  the  Securities 
Exchange  Act  of  1934  and  related  provisions 
of  the  Investment  Company  Act  of  1940  and 
the  Public  Utility  Holding  Company  Act  of 
1935.  The  proposed  rules  are  intended  lo 
streamline  the  Section  16  regulatory  scheme, 
particularly  with  respect  to  employee  benefit 
plans,  and  codify  several  staff  interpretive 
positions. 

The  Commission  also  will  consider 
whether  to  extend  the  phase-in  date  for 
compliance  with  current  Rule  16b-3. 

For  further  information,  please 
contact  Anne  Krauskopf  at  (202)  942- 
2834. 
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icni 


2.  Considerati 
public  comment 
S-X  and 
forms  that  woulc 
company  to 
fee  table,  and 
in  the  calculatioi 
services  paid 


of  whether  to  propose  for 
jmendments  to  Regulation 
investrnpnt  company  registration 
require  an  investment 
in  its  financial  statements, 
financial  highlights  table  and 
of  its  yield  the  cost  of  fund 
brokers  in  exchange  for 


I  refle  :t 


for  by 


the  direction  of  fund  commissions  to  the 
broker. 

For  further  information,  please 
contact  Eric  C.  Freed  at  (202)  942-0726. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information" and  to  ascertain  what,  if 


any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
(202)942-0600. 

Dated:  August  4. 1994. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-19356  Filed  8-4-94;  11:21  ami 
BILUNC  CODE  W1(M>1-M 


Monday 
August  8,  1994 


Part  il 


Department  of 
Agriculture 


Agricultural  Marketing  Service 


7  CFR  Part  1001,  et  al. 
Milk  In  the  New  England  and  Other 
Marketing  Areas;  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and 
Orders;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  ^001, 1002, 1004, 1005, 
1006, 1007, 1  111,  1012, 1013, 1030, 
1032, 1033, 1  06, 1040, 1044, 1046, 
1049, 1050. 1  >64, 1065, 1068, 1075, 
1076, 1079, 1  »3, 1094, 1096, 1099, 
1106,1108,1  124,1126,1131,1134, 
1135,1137,1  138,1139 

(Docket  No.  AC  >-14-A66,  etc.;  DA-92-1 1] 

RIN  0581 -A AS  ' 

Milk  in  the  N<(W  England  and  Other 
Marketing  Ar  jas;  Recommended 
Decision  and  Opportunity  to  File 
Written  Excecttons  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  Orders 


7  CFR 

pan 


1001  .. 

1002  . 

1004.. 
1005  . 
1006.. 
1007.. 

1011  ., 

1012  .. 

1013  .. 
1030  .. 
1032.. 

1033.. 
1036  .. 

1040  .. 
1044  .. 

1046.. 

1049  .. 
1050. 
1064.. 
1065.. 

1068.. 

1075  .. 

1076  .. 

1079.. 
1093.. 

1094  . 

1096.. 
1097' 

1098' 

1099.. 
1106.. 
1108.. 
1124  .. 
1126.. 
1131  . 
1134.. 
1135. 


Mc  rVeting  area 


New  f  ngland  

New  Ycwy-New  Jer- 
sey! 

MtdcM  Atlantic 

Carol! 

UppeiFk>nda 

Georgia 

Tenniissee  Valley  .... 

TampB  Bay  

SouUleastem  Florida 

Chicago  Regional  .... 

Soot^  em  lllinois- 
Eaj  tern  Missouri. 

Ohio  /alley  

Easta  m  Ohio-West- 
ern Pennsylvania. 

Sout^em  Michigan  .. 

Mich*  lan  Upper  Re- 
nin lula. 

Louis  oHe-Lexington- 
Evi  nsville. 

Indaia 

Centi-!i  IHtnois  

Greal  w  Kansas  City 

Netxi  iska-Western 
Iowa. 

Uppe:  Midwest  

Biad  Hils.  South 
Dakota. 

EasK  m  South  Da- 
ko(L 

Iowa 

Alabt  ma-West  Flor- 
ida 

New  Dfteans-Mis- 
sisiippi. 

Greaer  Louisiana  .... 

Mem  )his.  Terv 
neisee. 

Nasti^ille,  Terv 
neiisee. 

Padi  cah.  Kentucky  . 

Soutiwest  Plains 

Cental  Arkansas 

Pacilc  Northwest 

Texas 

Cent  al  Arl2ona 

Wes  em  Cotorado  ... 

Scut  iwestem  Idaho- 
Ea  stem  Oregon 


AO  Nos. 


AO-14-A66 
AO-71-A81 

AO-160-A69 

AO-388-A6 

Aa-355-A30 

AO-366-A35 

AO-251-A37 

AO-347-A33 

AO-286-A40 

AO-361-A30 

AO-313-A40 

AO-166-A63 
AO-179-A58 

AO-225-A44 
AO-299-A28 

AO-123-A64 

AO-319-A41 
AO-355-A28 
AO-23-A61 
AO-86-A49 

AO-178-A47 
AO-248-A22 

AO-260-A31 

AO-295-A43 
AO-386-A13 

AO-103-A55 

AO-257-A42 
AO-219-A48 

AO-184-A57 

AO-183-A47 
AO-210-A54 
AO-243-A45 
AO-368-A22 
AO-231-A62 
AO-271-A31 
AO-301-A23 
AO-380-A12 


7  CFR 
part 

Marketing  area 

AO  Nos. 

1137.. 
1138.. 

1139  .. 

Eastern  Colorado  .... 
New  Mexico-West 

Texas. 
Great  Basin  

AO-326-A27 
AO-335-A38 

AO-309-A32 

'The  Memphis.  Tennessee,  and  Nashville. 
Tennessee,  orders  were  terminated,  effective 
July  31,  1993. 

AGENCY:  Agricultural  Marketing  Sen  ice. 

USD  A. 

ACTION:  Proposed  rule. 

SUMMARY:  This  recommended  decision 
adopts  the  base  month  Minnesota- 
Wisconsin  (M-W)  price  updated  with  a 
butter/povvder/cheese  formula  as  the 
replacement  for  the  Minnesota- 
Wisconsin  price  series,  which 
establishes  minimum  prices  for  milk 
under  all  Federal  milk  orders.  The 
recommendations  in  this  decision  are 
based  on  industry  proposals  considered 
at  a  public  hearing  held  Jime  15-19. 
1992. 

DATES:  Comments  a.fe  due  on  or  before 
Ck;tober  7.  1994. 

ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
room  1083,  South  Building,  United 
States  Department  of  Agriculture. 
Washington.  DC  202.50. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies.  Branch  Chief.  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,(202)690-1366. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  th(! 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  proposed  rule  has  been  reviewetl 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  If  adopted,  this 
proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  A^cultural  Marketing 
Agreement  Act  of  1937.  as  amended  (tht; 
Act),  provides  that  administrative 


proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing,  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  District  Court  of  the 
United  States  in  any  district  in  which 
tlie  handler  is  an  irJiabitant,  or  has  hi.s 
or  her  principal  place  of  business,  has 
~  jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 
Prior  documents  in  this  proteeding: 
Notice  of  Hearing:  Issued  Mav  12, 
1992;  pubUshed  May  15,  1992  (57  FK 
20790). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing  . 
with  the  Hearing  Clerk  of  this 
recommended  decision  witli  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  other  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
niles  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  recommended 
decision  with  the  Hearing  Clerk,  U.S. 
Department  of  Agricuhure.  Washington, 
DC  20250,  on  or  before  October  7.  1994. 
Four  copies  of  the  exceptions  should  te 
filed.  All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  pubHc  inspection  at  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  1.27(b)). 

The  proposed  amendments  and 
findings  and  conclusions  are  based  on 
the  record  of  a  public  hearing  held  at 
Alexandria.  Virginia,  on  June  15-19. 
1992.  pursuant  to  a  notice  of  hearing 
issued  May  15. 1992  (57  FR  20790).  The 
material  issue  on  the  record  of  the 
hearing  relates  to: 

Replacement  of  the  Mi  nnesota- 
Wisconsin  price  series  used  to  establish 
minimum  prices  under  the  Federal 
orders. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
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based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

Background  Statement. 

This  proceeding  was  initiated  in 
response  to  concerns  expressed 
regarding  the  reliability  of  the 
Minnesota-Wisconsin  price  series  (M-W 
price)  as  an  accurate  indicator  of  the 
average  price  of  milk  used  in 
manufactured  products  because  of  a 
continuing  decline  in  manufacturing 
grade  (Grade  B)  milk  production  and  the 
number  of  plants  that  compete  for  the 
Grade  B  milk  supply.  Prior  to  the 
annoimcement  of  this  hearing,  a  study 
of  possible  alternative  pricing 
mechanisms  was  undertaken  by  the 
Department  and  was  released  in 
November  1991.  A  study  was  also 
mandated  by  Congress  in  the  1990  Farm 
Bill,  which  further  required  that  a 
public  hearing  be  held  on  the  issue  and 
that  the  statistical  information 
developed  in  the  study  be  made 
available  to  the  public. 

A  Notice  of  Hearing  issued  on  May 
15. 1992,  listed  ten  proposals  to  be 
considered  during  the  M-W  price 
replacement  hearing.  The  proposals  fell 
into  four  main  categories:  (1) 
competitive  pay  prices.  (2)  product 
price  formulas,  (3)  cost-of-production 
formulas,  and  (4)  the  price  support 
level.  Several  of  the  competitive  pay 
prices  were  also  proposed  in 
conjunction  with  product  price 
formulas  for  price-updating  purposes. 
The  hearing  was  specifically  limited  to 
a  replacement  for  the  M-W  price.  The 
hearing  notice  also  specified  that  any 
proposals  that  would  change  the  price 
level  would  have  to  be  justified  under 
the  supply  and  demand  pricing 
standards  of  the  Act  (7  U.S.C.  608c(18)). 

Replacement  for  the  Minnesota- 
Wisconsin  Price  Series 

All  Federal  milk  orders  should  be 
amended  to  provide  for  a  new  price 
series  that  will  establish  minimum 
prices  under  Federal  milk  orders 
utilizing  the  base  month  M-W 
competitive  pay  price  updated  uith  a 
butter/powder/cheese  product  price 
formula.  Adoption  of  the  updated  base 
month  M-W  price  will  result  in  a  basic 
formula  price  that  adequately  reflects 
the  value  of  milk  used  in  manufactured 
products  and  will  allow  for  the 
continued  use  of  an  unregulated, 
competitive  market  price.  Hence,  supply 
and  demand  conditions  will  continue  to 
be  directly  reflected  in  the  basic  formula 
price  that  serves  as  a  basis  for  minimum 
pricing  of  regulated  milk. 

Since  the  M-W  price  was  first 
adopted  in  1961  in  the  Chicago  Regional 
marketing  area,  it  has  been  used  as  a 


basis  for  setting  minimum  prices  paid 
by  regulated  handlers.  The  M-W  price 
is  the  mover  of  all  Class  I  and  Class  II 
prices  and  is  essentially  the  Class  III 
price  under  all  orders.  Using  the  M-W 
price  as  the  Class  III  price  maintains 
price  coordination  between  Grade  B  and 
Grade  A  milk  supplies  used  for 
manufacturing  purposes. 

The  M-W  price  is  a  competitive  price 
that  represents  an  estimate  of  the 
average  of  prices  paid  for  Grade  B  milk 
in  Minnesota  and  Wisconsin  by  plants 
that  manufacture  butter,  nonfat  dry 
milk,  and  cheese.  These  products  are 
sold  in  a  national  market  in  competition 
with  such  products  made  from  Grade  A 
milk  that  is  in  excess  of  fluid  milk 
needs.  Month-to-month  changes  in  the 
M-W  price  reflect  changes  in  overall 
supply  and  demand  conditions  for  milk 
and  its  products  nationally. 

The  M-W  price  is  currently  computed 
by  the  National  Agricultural  Statistics 
Service  (NASS).  It  is  announced  on  or 
before  the  5th  day  of  every  month  and 
applies  to  Grade  B  milk  delivered 
during  the  previous  month.  For 
example,  the  M-W  price  for  February  is 
announced  on  March  5  (in  1994  it  was 
announced  on  March  4).  The  M-W  price 
determination  is  a  two-step  process.  It 
involves  (1)  determining  the  average  of 
actual  pay  prices  at  a  large  number  of 
plants  purchasing  Grade  B  milk  for  the 
base  month  (in  the  above  example, 
January),  and  (2)  based  on  a  sample  of 
these  plants,  determining  what  the 
expected  change  in  pay  prices  will  be 
from  the  base  month  (January)  to  the 
following  month  (Februar>').  the  month 
for  which  the  M-W  price  is  being 
determined.  The  reason  for  the  updating 
procedure  is  that  actual  pay  prices  for 
a  month  are  not  available  until  late  in 
the  following  month.  Thus,  updating  the 
base  month  M-W  price  results  in  an  M- 
W  price  that  better  reflects  current 
marketing  conditions. 

To  calculate  the  base  month  M-W 
price,  NASS  collects  actual  data  for  the 
entire  previous  month  from 
approximately  160-170  plants  located 
in  Minnesota  and  Wisconsin.  The  plants 
report  the  total  poimds  of  Grade  B  milk 
received  fi-om  producers  and  the  total 
dollars  paid  to  producers  for  the  entire 
month.  These  plants  represent 
approximately  two-thirds  of  all  Grade  B 
milk  sold  in  the  two  States. 

NASS  derives  the  estimated  portion  of 
the  M-W  price  series  based  on  reports 
of  a  sample  of  approximately  67  of  the 
base-month  plants.  These  plants 
accoimt  for  about  35  percent  of  the  total 
manufacturing  grade  milk  sold  in  the 
two  States.  These  plants  provide  actual 
pay  price  data  for  the  first  half  of  the 
month  and  estimate  prices  for  the 


second  half  of  the  month  to  which  the 
M-W  price  relates.  NASS  then 
calculates  the  estimated  change  in  price 
between  the  base  month  and  the  current 
month  and  applies  this  estimated 
change  to  the  base  month  M-W  price  to 
determine  the  M-W  price.  According  to 
the  NASS  witness  who  testified  at  the 
hearing,  some  plants  in  the  estimate 
survey  are  unable  to  provide  actual 
price  data  and  can  only  estimate 
purchases  for  the  first  half  of  the  month. 
Thus,  the  plants  in  the  estimate  sur\'ey 
that  report  actual  price  information 
account  for  about  25  percent  of  the 
Grade  B  milk  in  the  two  States. 

When  the  price  series  was  first 
adopted  in  1961 ,  Grade  B  milk    ^ 
production  accounted  for  68  percent,  or 
18  billion  pounds,  of  the  total  milk 
production  in  the  two  States.  This 
production  was  purchased  bv  about 
1.200  plants.  By  1992.  Grade'B 
production  had  declined  to  five  billion 
pounds  or  14  percent  of  the  total  milk 
production  in  the  two  States,  with  272 
plants  purchasing  the  milk.  Due  to  the 
decline  in  Grade  B  production  and  the 
number  of  plants  purchasing  the  milk, 
along  with  the  number  of  plants  which 
can  provide  actual  pay  price  data  for  the 
first  half  of  the  month,  die  statistical 
reUability  of  the  M-W  price  has  been 
questioned. 

Several  proposals  considered  during 
this  proceeding  were  based  on 
competitive  pay  prices.  There  was 
support  by  a  large  majority  of  the 
witnesses  who  testified  during  the 
hearing  and  in  post-hearing  briefs  for 
the  adoption  of  a  competitive  pay  price 
series.  Most  witnesses  testified  in 
opposition  to  the  use  of  product  price 
formulas,  the  support  price,  and  cost-of- 
production  formulas  as  replacements  for 
the  M-W  price.  Three  main  competitive 
pay  price  series  were  considered  during 
the  hearing:  the  A/B  price  series,  the 
base  month  M-W  (which  is  currently 
used  to  calculate  the  M-W  price),  and 
the  Agricultural  Prices  M-W.  These 
competitive  pay  price  series  were 
proposed  in  combination  with  a  product 
price  formula  to  be  used  to  update  the 
previous  month's  price  to  the  current 
month  with  one  exception  which  will 
be  addressed  later. 

An  A/B  manufacturing  price  series 
(A/B  price)  was  developed  based  on 
industry'  proposals  and  comments 
submitted  in  connection  with  the 
Department's  study.  NASS  developed 
this  new  competitive  pay  price  series 
that  fepresents  prices  paid  for  milk  used 
in  the  manufacturing  of  dairy  products, 
regardless  of  grade.  NASS  collects  data' 
from  150  plants  in  Minnesota  and 
Wisconsin  that  receive  Grade  B  and/or 
Grade  A  milk  used  primarily  to 
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manufiacture  ch^^e,  butter,  and  nonfat 
dry  milk.  The  sample  represents  78 
percent  of  Minnesota's  total  milk 
production,  of  */hich  approximately  75 
percent  is  Gradi  A,  and  65  percent  of 
Wisconsin's  totil  milk  production,  of 
which  about  84;  percent  is  Grade  A. 
The  calculation  of  the  A/B  price 
requires  the  deduction  of  the  "pool 
draw,"  which  is  money  that  the  Grade 
A  plants  receiv*  from  the  Federal  order 
pool  as  part  of  meir  share  of  the  Class 
I  market.  This  information  is  obtained 
by  NASS  from  Jie  Chicago  Regional  and 
Upper  MidwestI  market  administrators. 
The  A/B  prices  are  reported  routinely  in 
"Dairy  Market  BJews."  As  currently 
calculated,  the  V/B  price  that  is 
available  on  or  )efore  the  5th  day  of  the 
month  is  the  pnce  for  the  second 
preceding  montii. 

Proponents  ol  proposals  one  and  two. 
as  listed  in  the  hearing  notice,  were  the 
main  supporters  of  the  adoption  of  an 
A/B  price  to  replace  the  current  M-VV 
price.  The  National  Farmers 
Organization  (NFO),  a  cooperative 
association  that  proposed  proposal  one, 
advocated  the  usage  of  an  A/B  price 
updated  by  50  percent  of  a  product 
price  formula,  in  connection  with  the 
A/B  price,  NFd  recommended  the 
adoption  of  a  f  oor  price  for  the  basic 
formula  price  t  qual  to  the  cost  of 
production. 

Two  witness  ;s  testified  on  behalf  of 
NFO.  The  first  witness  primarily 
focused  on  the  [:ost-of-production  floor 
price.  He  state(  that  a  fundamental 
purpose  of  NF( )  is  to  seek  the  cost  of 
production  plu  5  a  reasonable  profit  for 
dairy  fanners. '  "o  meet  this 
organizational  jurpose,  NFO  proposed 
using  the  natio  lal  average  economic 
(full  ownershi]  )  costs,  as  calculated  by 
the  Economic  :  Research  Service  for  the 
most  recently  i  eported  calendar  year,  as 
the  floor  price.  The  floor  price  would  be 
utilized  as  the  jasic  formula  price 
whenever  the  ( ompetitive  A/B  price  fell 
below  the  cost  of  production.  The 
witness  conter  ded  that  establishing  a 
floor  price  for  he  basic  formula  price 
would  provide  dairy  farmers  with 
stabihty  in  the  r  milk  price.  The  witness 
further  stated  I  hat  NFO  did  not  believe 
taat  establishii  ig  a  floor  price  at  the  cost- 
of-production  evel  would  have  any 
impact  on  stin  ulating  production. 

The  second  /vitness  for  NFO  testified 
regarding  the  i  eed  to  adopt  an  A/B 
price  with  a  pi  oduct  price  updater  as  a 
replacement  f(  r  the  M-VV  price.  This 
witness  asserti  d  that  a  competitive  ^y 
price  based  so  ely  on  Grade  B  milk  does 
not  represent  toe  true  farm  value  of  milk 


because  of  the 
among  plants 
;  I«  contended 


decline  in  competition 
)urchasing  Grade  B  milk, 
that  this  lack  of 


competition  allows  plants  to  shift 
money  from  Grade  B  milk  producers 
and  use  this  extra  money  to  attract 
Grade  A  producers.  Accordingly  the 
witness  stated  that  the  A/B  price  series 
needed  to  be  adopted  to  better  reflect 
the  true  value  of  milk  used  in 
manufacturing. 

The  witness  addressed  the  concern  of 
regulated  prices  being  reported  within 
the  A/B  price  calculation  that  may 
create  an  upward  price  bias.  NFO 
recognizes  that  this  is  a  major  factor; 
however,  they  do  not  propose  to 
deregulate  any  plants  in  the  A/B  survey 
since  a  majority  of  the  reporting  plants 
are  cooperative  plants.  The  witness 
stated  that  the  "blend  down"  of  the 
Grade  A  price  by  the  Grade  B  price  and 
the  non-inclusion  of  hauling  subsidies 
would  provide  room  above  federal  order 
minimum  prices  for  flexibility  in  both 
upward  and  downward  price 
movements.  The  witness  asserted  that 
this  would  negate  any  concern  about  an 
upward  price  bias  in  the  A/B  price 
series. 

Because  the  A/B  price  announced  on 
or  before  the  5th  of  each  month  would 
apply  to  milk  marketed  in  the  second 
preceding  month,  NFO  proposed  the  use 
of  a  product  price  updating  formula  in 
conjunction  with  the  A/B  price.  NFO 
advanced  the  use  of  50  percent  of  a 
product  price  formula  which  included 
all  primary  products  and  by-products  of 
milk.  NFO  maintains  that  all  products 
should  be  used  in  a  product  price 
formula  to  reflect  the  full  value  of 
producer  milk.  The  witness  stated  that 
NFO  chose  to  use  only  50  percent  of  the 
updater  because  producer  prices  are  not 
as  volatile  as  prices  in  the  product 
markets  tmd  because  NFO  believes  this 
would  lend  a  further  degree  of  stability 
to  producer  prices. 

The  Trade  Association  of  Proprietary 
Plants  (TAP?)  and  Farmers  Union  Milk 
Marketing  Cooperative  (FUMMC)  also 
supported  the  adoption  of  the  AJB  price 
series  to  replace  the  M-W  price.  The 
TAPP  and  FUMMC's  proposal  (number 
two)  would  utilize  an  A/B  price  series 
updated  by  a  weekly  butter/powder/ 
cheese  product  price  formula.  To  this 
value  a  competitive  premium  would  be 
added  and  20  cents  deducted  yielding  a 
tentative  weekly  M-VV  price.  The  final 
M-VV  price  would  be  annotmced  on  or 
before  the  5th  of  the  following  month 
and  would  be  the  weighted  average  of 
the  tentative  weekly  M-VV  prices  for  the 
current  month. 

The  witness  representing  these  two 
groups  testified  that  the  current  M-VV 
price,  which  is  based  solely  on  Grade  B 
milk,  underrepresents  the  true 
competitive  value  of  milk  for 
manufacturing  purposes  by  45  to  60 


cents  per  hundredweight.  According  to 
the  witness,  this  difference  is  paid  to 
producers  in  the  form  of  premiums  and 
hauling  subsidies.  The  witness  said  that 
because  these  are  not  consistent 
between  plants,  this  situation  is  creating 
chaotic  marketing  conditions.  The 
witness  stated  that  incorporating  Grade 
A  milk  into  the  Miimesota  and 
Wisconsin  price  survey  would  resuh  in 
a  price  series  which  would  reflect  the 
true  competitive  value  of  milk  and 
promote  orderly  marketing  conditions. 
The  witness  further  testified  that  the 
industry  is  in  need  of  current,  or 
weekly,  pricing  to  assist  in  marketing 
decisions.  Using  the  A/B  price  in 
conjunction  with  a  weekly  updater  to 
establish  a  tentative  weekly  M-W  price 
would  provide  the  industry  with  current 
information  to  be  used  as  a  pricing 
guide  for  the  following  week.  The 
witness  claimed  that  the  dairy  industry 
needs  this  information  for  buying, 
selling,  and  determining  the  value  of 
milk  in  manufactured  products. 

Two  additional  proposals  noticed 
were  based  on  the  A/B  price  series.  One 
proponent  of  proposal  three,  the 
Northeast  Ad  Hoc  Federal  Order 
Committee,  withdrew  its  support  for 
this  proposal.  This  proposal  would  have 
expanded  the  amount  of  milk  surveyed 
and/or  expanded  the  states  included  in 
the  survey.  No  other  proponents  of  an 
expanded  survey  testified  in  support  of 
this  proposal.  Thus,  it.is  considered 
abandoned. 

Land  O'Lakes  (LOL)  was  the 
proponent  of  proposal  four,  the  A/B 
price  updated  with  a  product  price 
formula.  At  the  hearing  the  witness  for 
LOL  offered  a  modification  to  the 
proposal  as  noticed.  This  modification 
was  ruled  to  be  beyond  the  limited 
scope  of  tlie  hearing.  As  a  result,  LOL 
removed  their  support  for  this  proposal. 
Thus,  it  is  considered  abandoned. 

One  additional  proposal,  proposal 
number  seven,  utilizes  the  A/B  price 
series  in  conjunction  with  a  product 
price  formula  as  a  replacement 
alternative  for  the  M-VV  price.  This 
proposal  will  be  addressed  later  in  this 
decision. 

Opposition  to  the  adoption  of  the  A/ 
B  price  series  was  expressed  specifically 
by  two  witnesses  during  the  hearing  and 
subsequently  in  several  briefs.  A 
witness  for  the  Milk  Industry 
Foundation  and  the  International  Ice 
Cream  Association  (MIF/IICA),  trade 
associations  representing  a  substantial 
number  of  dairy  processors,  stated  that 
the  adoption  of  an  A/B  price  survey 
provides  a  broader  sample  of  milk,  but 
would  enhance  the  basic  formula  price. 
This,  according  to  MIF/IICA,  does  not 
meet  the  criteria  set  forth  in  the  hearing 
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notice  that  the  M-W  replacement 
alternative  be  revenue-neutral.  The 
witness  cited  statistics  which  indicated 
that  during  the  period  of  September 
1990  through  March  1992,  the  A/B  price 
averaged  65  cents  higher  than  the  M-W 
price.  The  witness  further  expressed 
concern  regarding  an  upward  bias  that 
is  built  into  the  A/B  price  because  some 
of  the  milk  included  in  the  survey  is 
regulated. 

A  second  witness  representing  Kraft 
General  Foods  (Kraft),  opposed  the 
adoption  of  the  A/B  price  and  further 
addressed  the  question  of  the  upward 
bias  in  the  A/B  price.  The  witness  stated 
that  the  A/B  price  uses  regulated  Grade 
A  prices  in  the  survey  which  are  not 
competitively  determined  and  therefore 
cannot  truly  reflect  the  value  of  milk 
used  in  manufacturing.  The  witness 
further  explained  that  the  A/B  price  also 
incorporates  the  highly  competitive 
premium  price  structures  that  exist  in 
the  Midwest.  Together  these  two  factors, 
according  to  the  Kraft  witness,  result  in 
the  upward  price  bias.  The  witness 
stated  that  this  higher  price  level  cannot 
be  justified  based  on  current  supply  and 
demand  conditions  as  a  replacement  for 
the  M-W  price. 

Briefs  filed  on  behalf  of  Anderson- 
Erickson  and  Southern  Foods  Group 
(/Ui/SFG),  Kraft,  Southern  CoaliUon  of 
Dairy  Fanners  (SCDF),  United  Dairymen 
of  Arizona  (UDA),  Wisconsin  Farm 
Bureau  Federation  and  Minnesota  Milk 
Producers  Association  (WFBF/MMPA), 
and  the  United  States  Department  of 
Justice  reiterated  that  the  nature  of  the 
A/B  price  survey  results  in  an  upward 
bias  in  the  reported  price  because  of  the 
inclusion  of  the  regulated  Grade  A  milk 
and  the  lack  of  adjustment  for  some 
price  premiums.  The  briefs  also 
maintained  that  adopting  the  A/B  price 
as  a  replacement  for  the  M-W  price 
would  result  in  higher  prices  under  the 
Federal  order  program,  an  outcome 
which  has  no  economic  justification 
based  on  current  supply  and  demand 
conditions. 

Substantial  opposition  to  the  adoption 
of  a  cost-of-production  floor  price  was 
expressed  by  numerous  witnesses  at  the 
hearing  and  subsequently  in  post- 
hearing  briefis.  The  brief  filed  by  AE/ 
SFG  specifkally  addressed  the  concept 
of  est^lisbing  floor  prices.  The  brief 
stated  that  "establishing  floor  prices 
would  disassociate  prices  from  the 
market  needs."  Official  Notice  is  taken 
of  the  Final  Decision  (58  FR  12634, 
published  March  5, 1993)  from  the  1990 
National  Hearing.  The  brief  also  pointed 
out  that  in  the  1990  National  Hearing 
final  decision  floor  prices  for  Class  I  and 
Class  II  milk  were  rejected.  The  AE/SFG 
brief  alleged  that  the  proponents  failed 


to  provide  supply  and  demand  evidence 
which  demonstrates  that  marketing 
conditions  have  changed  substantially 
writhin  the  last  two  years  to  warrant  a 
change  from  the  Department's  earlier 
decision.  Additional  opposition  to 
proposals  replacing  the  M-W  price  with 
cost-of-production  formulas  is 
addressed  later  in  this  decision. 

The  second  competitive  pav  price 
series  considered  as  a  replacement  for 
the  M-W  price  is  the  base  month  M-VV 
price.  As  explained  pre\iously,  the  base 
month  M-VV  price  is  one  component 
currently  used  by  NASS  to  compute  the 
M-VV  price.  Adoption  of  the  base  month 
M-VV  price  was  advanced  by  five 
proponents  in  the  notice  of  hearing.  The 
MIF/IICA  and  AE/SFG  proposed  the  use 
of  the  base  month  M-W  price  in 
conjunction  with  a  product  price 
formula  updater.  This  price  would  be 
available  on  or  before  the  5th  day  of  the 
month  and  would  be  based  on  the  price 
for  the  second  preceding  month  updated 
by  the  change  in  a  product  price 
formula  for  the  preceding  month. 

The  witness  representing  the  MIF/ 
IICA  testified  that  a  basic  formula  price, 
based  on  an  expanded,  unregulated 
competitive  pay  price  for  Grade  B  milk 
in  Minnesota  and  Wisconsin,  would 
best  reflect  the  supply  and  demand 
conditions  for  all  major  uses  of 
manufactured  dairy  products  and  would 
provide  the  industry  with  a  reliable 
price  scries.  The  witness  stated  that  the 
base  month  M— W  price  survey 
represents  about  60  percent  of  all  Grade 
B  milk  in  Minnesota  and  Wisconsin  and 
incorporates  a  representative  sample  of 
both  twfice-a-month  pay  plants,  as  in  the 
current  M-W  price,  and  once-a-month 
pay  plants.  Because  the  base  month  M- 
W  price  available  on  or  before  the  5th 
day  of  the  month  is  for  the  second 
preceding  month,  the  witness  stated  the 
need  for  a  product  price  formula  to 
update  the  base  month  M-W  price.  The 
MIF/IICA  proposed  adopting  a  butter/ 
powder/cheese  formula  using  annual 
product  yields  and  Minnesota  and 
Wisconsin  product  weights  to  update 
the  base  month  M-W  price.  This 
formula  was  utilized  in  the 
Department's  study  to  update  the 
Agricultural  Prices  M-VV.  For  example, 
the  use  of  an  updating  formula  would 
result  in  the  price  armounced  on  March 
5th  being  based  on  January  pay  prices 
updated  by  changes  in  product  prices 
between  January  and  February. 
The  witness  testified  that  this 
proposal  would  be  essentially  revenue- 
neutral  when  compared  to  the  current 
M-W  price.  Their  comparison  of  these 
two  price  series  from  January  1988 
through  April  1992  resulted  in  an 
updated  base  month  M-W  price  that 


averaged  only  five  cents  per 
hundredweight  higher  than  the  current 
M-W  price. 

A  witness  representing  Country  Fresh, 
Inc.,  the  Momin^tar  Group,  Inc.,  and 
Oak  Farms  Dairy  (Country  Fresh,  et  al.) 
also  testified  in  support  of  the  adoption 
of  the  updated  base  month  M-W  price 
as  a  replacement  for  the  current  M-VV 
price.  The  witness  supported  this 
proposal  for  four  main  reasons:  (1 )  it 
uses  actual  Grade  B  milk  prices  in 
Minnesota  and  Wisconsin,  thus  linking 
Federal  order  prices  to  the  competitive 
markets;  (2)  it  expands  the  Grade  B 
survey  to  alleviate  NASS'  statistical 
concerns;  (3)  prices  remain  relatively 
equal  to  current  M-VV  prices;  and  (4)  the 
proposal  provides  the  same  amount  of 
advance  pricing  currently  available 
under  the  Federal  order  program. 

Kraft  also  supported  the  adoption  of 
the  base  month  M-VV  price  as  the 
replacement  for  the  current  M-VV  price. 
However,  Kraft's  proposal  does  not 
include  an  updater.  "Thus,  the  price 
announced  on  the  5th  of  each  month 
would  be  the  price  for  the  second 
preceding  month.  For  example,  the 
price  aimounced  on  March  5th  would 
represent  January  pay  prices.  The 
witness  representing  Kraft  testified  that 
the  adoption  of  the  base  month  M-W 
without  an  updating  adjuster  would 
accomplish  the  following  objectives:  (1) 
Eliminate  the  use  of  estimated  prices; 
(2)  Keep  the  M-W  price  determined  in 
a  non-regulated  market;  (3)  Reflect 
competitive  conditions  for  milk  rather 
than  products;  (4)  Result  in  a  more 
competitively  determined  price:  and  (5) 
Remain  free  from  fine  tuning. 

The  Kraft  witness  testified  in 
opposition  to  the  use  of  an  updater  in 
conjunction  with  the  base  month  M-VV 
price  for  two  reasons.  First,  although  he 
agreed  that  product  prices  and  milk 
prices  are  related,  he  stated  that  changes 
in  competitive  milk  prices  do  not 
correspond  exactly  with  changes  in 
product  prices.  Secondly,  the  witness 
asserted  that  product  price  formulas  are 
subject  to  controversy  based  on  which 
product  prices,  product  yields,  and 
weight  factors  are  used. 

"Ine  Kraft  witness  acknowledged  that 
the  additional  lag  created  by  Kraft's 
proposal  may  affect  the  way  the 
industry  conducts  business,  as  the  lag 
may  create  month-to-month  differences 
in  processor  margins.  However,  the 
witness  contended  that  over  time  this 
proposal  does  not  change  the 
competitive  value  of  milk  to  either 
producers  or  processors. 

Opposition  to  the  adoption  of  the  base 
month  M-W  price  was  presented  by 
witnesses  representing  NFO,  TAPP/ 
FUMMC,  and  the  United  States  Cheese 
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Makers  Association,  the  American 
Producers  of  I^lian  Type  Cheese 
Association,  tlie  Ohio  Swiss  Cheese 
Association,  acd  the  Wisconsin  Cheese 
Makers  Assocjation  (Cheese  Makers) 
and  in  briefs  filed  on  behalf  of  these 
organizations  ind  WFBF/MMPA.  The 
witnesses  for  these  organizations 
objected  to  the  adoption  of  the  base 
month  M-W  price  for  two  primary 
reasons.  First,  the  decUne  in  the  amount 
of  Grade  B  milk  production  raises 
uncertainty  about  the  statistical 
rehability  of  any  survey  based  only  on 
Grade  B  milkTlSecondly.  a  Grade  B  only 
survey  does  nbt  reflect  the  true  value  of 
milk  used  for  tnanufacturing  purposes. 

The  opposition  recited  statistics 
regarding  the  decline  in  Grade  B  milk 
producers  and  processors  that  they 
claim  has  resv  Ited  in  a  lack  of 
competition  for  the  Grade  B  milk  supply 
and  an  increased  competition  for  the 
Grade  A  mitk  Bupply.  The  opposition 
further  contei^ed  that  as  manufacturers 
shift  money  away  from  the  Grade  B 
supply,  they  oan  use  this  money  to 
attract  the  Grqde  A  milk  supply.  This 
results  in  Grade  B  prices  which  do  not 
truly  reflect  the  value  of  milk  used  for 
manufacturing  purposes.  The  opponents 
argued  that  merely  enlarging  the  sample 
size  would  neither  affect  the  amoimt  of 
competition  nor  the  value  of  the  milk. 
The  Cheese]  Makers  also  argued  that 
the  continued  use  of  a  Grade  B  siu^ey 
results  in  the  pxtended  use  of  an 
untimely  prici  announcement, 
announcing  t]  le  price  for  the  milk  after 
it  has  been  mt  inufactured  into  products. 
The  witness  s  :ated  that  the  dairy 
industry  is  or  e  of  the  last  industries  to 
engage  in  the  receipt  of  a  raw 
commodity,  r  manufacture  it  into  finished 
products,  and  price  and  sell  these 
products  befc  re  knowing  the  cost  of  the 
raw  ingredier  t.  This,  according  to  the 
witness,  is  rei  ulting  in  an  unstable 
market. 

To  follow  t  u-ough  on  the  argument 
presented  by  (he  Cheese  Makers 
regarding  the  untimeliness  of  a  Grade  B 
survey,  sever  d  witnesses  opposed  the 
additional  laj  in  pricing  created  by 
Kraft's  propo  al.  In  fact,  most  witnesses 
who  support!  d  the  adoption  of  a 
competitive  j  ay  price  series  advocated 
the  use  of  a  product  formula  for 
updating  pur  joses.  One  witness  for  the 
Central  Milk  'roducers  Cooperative 
(CMPC)  state  1  that  the  industry  has  long 
recognized  oi  le  problem  with  the 
current  M-W  price  being  the  time  lag 
between  chaj  iges  in  product  markets 
and  milk  pri(  es  both  on  the  upside  and 
downside  of  he  market.  The 
combination  of  the  M-W  price  lag  and 
the  forward  {  ricing  used  in  the  Federal 
order  prograi  i  further  complicates  the 


timing  problem  and  any  additional  lag 
would  be  unacceptable.  In  its  brief. 
CMPC  further  asserted  that  an 
additional  lag  could  create  an 
opportunity  for  exploitation  of  the 
market  by  manufacturers. 

The  witness  for  Country  Fresh,  et  al., 
stated  that  these  organizations  strongly 
oppose  any  reduction  in  the  amoimt  of 
forward  notice  the  industry  currently 
receives  on  its  raw  milk  costs.  This 
point  of  view  was  further  addressed  by 
the  National  Milk  Producers  Federation 
witness  who  stated  that  Federal  order 
prices  should,  to  the  maximum  extent 
possible,  reflect  current  market 
conditions.  The  brief  filed  on  behalf  of 
AE/SFG  stated  that  although  we 
"understand  Kraft's  proposal  •   •  •  less 
current  pricing  does  not  benefit  anyone 
in  the  industry." 

The  third  competitive  pay  price  series 
advanced  as  an  alternative  to  the  current 
M-W  price  is  the  Agricultural  Prices  M- 
W  (Ag  Prices  M-W).  which  was 
developed  for  the  study  in  response  to 
an  industry  request  to  make  the  least 
amount  of  change  necessjiry  to  replace 
the  current  M-W  price.  The  Ag  Prices 
M-W  is  an  approximation  of  the  base 
month  M-W  price  and  is  calculated 
from  NASS'  "Prices  Received"  series, 
which  includes  estimates  of 
manufacturing  grade  milk  prices  for 
Minnesota  and  Wisconsin.  The  "Prices 
Received"  estimates  are  computed 
approximately  two  weeks  prior  to  the 
tabulation  of  the  base  month  M-W 
price.  These  estimates  are  published 
around  the  end  of  each  month  in 
"Agricultural  Prices",  a  NASS 
publication. 

The  "Prices  Received"  estimates  are 
derived  from  reports  of  plants  that  are 
part  of  the  base  month  sample.  These 
prices  for  Minnesota  and  Wisconsin  are 
weighted  together  using  the  same 
weights  as  in  the  M-W  price  to 
determine  the  Ag  Prices  M-W.  Thus,  the 
Ag  Prices  M-W  available  on  the  5th  day 
of  the  month  would  be  the  price  for  the 
second  preceding  month.  The  price 
announced  March  5th  would  represent 
January  pay  prices.  The  volume  of 
Grade  B  milk  represented  in  the  "Prices 
Received"  sample  represents  about  30 
percent  of  all  Grade  B  milk  sold  in 
Minnesota  and  Wisconsin. 

The  adoption  of  the  Ag  Prices  M-W 
updated  with  a  product  price  formula 
was  supported  by  numerous  producer 
organizations  during  the  hearing.  One 
proponent  of  this  replacement  option, 
proposal  number  six.  was  the  National 
Milk  Producers  Federation  (NMPF).  a 
federation  that  represents  a  substantial 
number  of  dairy  cooperative  marketing 
associations.  A  witness  speaking  on 
behalf  of  NMPF  testified  that  there  are 


currently  sufficient  quantities  of  Grade 
B  milk  being  marketed  in  Minnesota 
and  Wisconsin  to  allow  NASS  to  collect 
reliable  price  information  received  by 
dairy  producers  for  Grade  B  milk  in 
those  States. 

The  NMPF  witness  further  stated  that 
the  Ag  Prices  M-W  "will  reflect  a  price 
level  determined  by  competitive 
conditions  which  are  affected  by  supply 
and  demand  in  all  the  major  uses  of 
manufactured  dairy  products.  It  is  a  free 
market  pay  price  resulting  from 
competitive  bidding  among  uruegulated 
processors  for  milk  for  various 
manufacturing  uses  and  is  a  good 
measure  of  changes  in  the  value  of  milk 
for  manufacturing."  The  witness  also 
testified  to  the  need  for  updating  the  Ag 
Prices  M-W  because  Federal  order 
prices  should  reflect  current  market 
conditions  as  much  as  possible  and  the 
one-month  lag  created  by  this  formula 
would  be  unacceptable.  The  proponents 
of  the  Ag  Prices  M-W  recommended  the 
use  of  the  same  product  price  updating 
formula  that  is  currently  used  to  update 
Class  II  prices.  Use  of  the  Ag  Prices  M- 
W  was  also  supported  by  Darigold. 
Farmers  Cooperative  Creamery, 
Northwest  Independent  Milk  Producers 
Association,  and  Tillamook  Cooperative 
Creamery  Association  (Darigold,  et  al.). 
all  of  whom  are  additional  proponents 
of  the  Ag  Prices  M-W.  A  wntness 
representing  Darigold,  et  al.,  concluded 
that  an  important  element  of  this  price 
series  is  its  relative  price  stability 
compared  with  the  current  M-W  price. 

Opposition  to  the  use  of  the  Ag  Prices 
M-W  was  advanced  by  the  same 
organizations  who  opposed  the 
adoption  of  the  base  month  M-W  price. 
The  opposition  cited  the  identical 
arguments  for  opposing  the  Ag  Prices 
M-W  as  for  the  base  month  M-W  price. 

In  post-hearing  briefs,  all  of  the 
proponents  of  the  base  month  M-W    ■ 
price  and  the  Ag  Prices  M-W  reiterated 
the  need  for  the  adoption  of  a 
competitive  pay  price  series  as  a 
replacement  for  the  current  M-W  price. 
Most  of  the  proponents  of  these  two 
proposals,  with  the  exception  of  Kraft, 
stated  that  the  primary  difference 
between  the  updated  base  month  M-W 
price  and  the  updated  Ag  Prices  M-W 
was  the  sample  size.  Most  of  these 
proponents  expressed  a  willingness  to 
support  either  competitive  pay  price 
series  based  on  the  amount  of  milk  the 
Department  determined  would  be 
necessary  to  obtain  an  accurate  estimate 
of  the  price  paid  for  Grade  B  milk  in 
Minnesota  and  Wisconsin. 

Three  other  types  of  proposals  were 
considered  at  the  hearing:  product  price 
formulas,  the  support  price,  and  cost-of- 
production  formulas.  All  three  types  of 
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proposals  received  iubstantial 
opposition.  One  other  proposal  listed  in 
the  hearing  notice,  proposal  number 
eight,  would  have  established  the  basic 
formula  price  on  wholesale  prices  of 
manufactured  products.  Two 
proponents,  Lfuners  Dairy,  Inc.,  and 
Empire  Cheese.  Inc.,  withdrew  their 
support  for  this  proposal.  There  was  no 
other  support  for  proposal  eight  during 
the  hearing.  Thus,  it  is  considered 
abandoned. 

The  Cheese  Makers  proposed  tiie 
adoption  of  a  product  price  formula 
updated  by  a  competitive  pay  price 
factor  as  a  replacement  for  the  M-W 
price,  listed  as  proposal  number  seven 
in  the  hearing  notice.  This  proposal  is 
based  on  a  current  competitive  pricing 
mechanism  designed  to  reflect  the 
current  true  value  for  milk.  This 
proposal  would  require  the 
announcement  of  weekly  prices  based 
on  a  butter/powder/cheese  formula 
using  the  most  recent  weekly  product 
prices.  This  weekly  basic  formula  price 
would  be  annoimoed  on  Friday  and 
would  apply  to  the  following  Monday 
through  Sunday.  The  weekly  prices 
would  then  be  used  to  compute  a 
monthly  av^age  product  price  fomiula 
vahie.  A  competitive  differential,  the 
difference  between  the  monthly  A/B 
price  and  the  average  product  price 
value,  would  be  multiplied  by  50 
percent  to  yield  a  preliminary  adjustor. 
The  preliminary  adjustor  would  be 
added  to  the  monthly  product  price 
formula  value  to  determine  the 
calculated  basic  formula  price.  The  final 
industry  price  would  then  be  computed 
based  on  75  percent  of  the  difference 
between  the  competitive  A/B  price  and 
the  calculated  basic  formula  price  plus 
the  blend  price  for  the  second  preceding 
month.  The  intended  result  is  a  price  to 
producers  which  would  be  more 
representative  of  the  value  of 
manufacturing  grade  milk. 

The  witness  testifying  on  behalf  of  the 
Cheese  Makers  stated  that  their  proposal 
would  determine  the  true 
manufacturing  value  of  milk  by  using  a 
product  price  formula  updated  with  a 
competitive  pay  price.  The  witness  also 
testified  to  the  need  within  the  industry 
for  current  pricing  or  aimouncing  a 
price  on  Friday  of  each  week  that  could 
be  used  as  a  guideUne  for  pricing  milk 
the  following  week.  According  to  the 
witness,  current  pricing  is  crucial  to  the 
dairy  industry  because  the  price  of  the 
raw  milk  used  in  manufacturing  is 
unpriced  when  the  finished  product  is 
.sold. 

Opposition  to  the  Cheese  Makers  use 
of  a  product  price  formula  as  the  basis 
for  the  basic  formula  price  was 
presented  by  several  organizations 


during  the  hearing  and  in  post-hearing 
briefs.  The  witness  representing  Country 
Fresh,  et  al.  stated  that  althou^ 
product  prices  reflect  supply  and 
demand  conditions  in  the  marketplace, 
translating  these  into  raw  milk  prices 
presents  problems.  According  to  the 
Country  Fresh,  et  al.,  witness  a  product 
formula  price  has  three  key 
components:  product  prices,  yield 
factors,  and  manufacturing  allowances 
Selecting  the  appropriate  product 
prices,  yield  factors  and  manufacturing 
allowance  to  be  used  in  the  formula  is 
difficult.  The  witness  explained  that 
there  are  several  products  and  by- 
products of  milk  which  can  be  used  in 
a  product  price  formula.  Determining 
which  products,  and  to  a  lesser  extent 
which  by-products,  are  included 
directly  influences  the  value 
represented  by  the  formula.  Selecting 
appropriate  yield  factors  is  also  difficult 
because  these  vary  both  seasonally  and 
annually.  Finally,  establishing 
appropriate  manufacturing  allowances 
that  varj'  with  each  plant  based  on  the 
modemness  of  the  facility,  management 
practices,  milk  supplies,  and  product 
yields  further  complicates  a  product 
price  formula.  Factors  that  may  be 
appropriate  at  one  time  can  quickly 
become  unacceptable,  said  the  Country 
Fresh,  et  al..  witness.  Kraft's  witness 
reiterated  the  points  set  forth  by  the 
Country  Fresh,  et  al..  witness,  stating 
that  changes  in  competitive  milk  prices 
do  not  correspond  exactly  with  changes 
in  product  prices. 

In  the  post-hearing  brief  filed  by  AE/ 
SFG,  three  supplementary  reasons  for 
opposing  the  Cheese  Makers  proposal 
were  presented.  According  to  the  brief, 
product  price  formulas  are  unable  to   , 
properly  fulfill  market-clearing 
functions.  In  addition  to  the 
assumptions  concerning  which 
products,  yield  factors,  and 
manufacturing  allowances  are  included 
in  the  formula,  the  AE/SFG  brief 
contended  that  product  price  formulas 
will  not  send  producers  the  needed 
production  signals  to  increase  or 
decrease  production  as  quickly  as 
would  competitive  pay  prices.  A  second 
issue  raised  by  AE/SFG  related  to  the 
effect  of  the  final  price  adjustor. 
According  to  the  AE/SFG  brief,  the  final 
price  adjustor  provides  for  more  ciurent 
pricing  for  cheese  manufactvuers  at  the 
expense  of  less  cvurent  pricing  for  fluid 
processors.  The  final  issue  addressed  in 
this  brief  concerned  the  price 
enhancement  that  AE'SFG  projected 
would  occiir  for  which  they  believe 
there  is  no  supporting  economic 
analysis  under-current  supply  and 
demand  conditions.  The  brief  filed  by 


Country  Fresh,  et  al..  also  addressed  the 
concern  that  this  proposal  would 
eliminate  advance  pricing,  a  r»:sult  the 
brief  considered  unacneptalile 

A  brief  filed  by  Alto  Dairy 
Cooperative  (AUo)  slated  that  the 
Cheese  Makers  proposal  attempts  to  set 
the  stage  for  a  long-run  solution  because 
it  moves  the  industry  toward  a  pricing 
system  that  reflects  the  value  of  milk 
products  and  their  milk  components. 
Alto  felt  that  with  some  simplification 
and  revisions,  this  proposal  could  form 
the  basis  for  a  long-term  solution. 
However,  Alto  further  stated  that  in  this 
proceeding  the  revisions  needed  are  not 
possible  because  the  proceeding  does 
not  allow  for  consideration  of  the 
relationship  between  the  Class  I  and 
Glass  III  prices. 

The  Minnesota  Milk  Producers 
Association  and  the  Wisconsin  Farm 
Bureau  Federation  (MMPA/WFBF) 
proposed  replacing  the  M-W  price  with 
the  support  price  (proposal  number  nine 
in  the  hearing  notice).  Four  witnesses 
te.stified  in  support  of  this  proposal.  In 
addition,  Lamers  Dairy,  Inc.,  and 
Hansen's  Dairy.  Inc.,  stated  support  for 
this  proposal  during  the  hearing. 

The  first  witness  for  MMPA/WFBF 
testified  that  the  adcption  of  the  support 
price  as  the  basic  formula  price  would 
establish  consistency  between  the  price 
support  program  and  the  Federal  milk 
order  program.  The  witness  stated  that 
this  proposal  would  estabUsh  easily 
determined  minimum  prices  for  all 
classes  of  milk  and  would  not  set  an 
etfective,  or  market,  price.  According  to 
the  witness,  this  proposal  would  allow 
local  market  over-order  pricing  and 
over-order  premiums  to  set  the  price  for 
milk,  resulting  in  a  more  market -driven 
svstem. 

'  The  second  witness  for  MMP.A/WFBF 
elaborated  on  the  benefit  created  by  this 
proposal,  as  perceived  by  the  wiuiess. 
because  it  would  decouple  classified 
pricing  from  the  Upper  Midwest.  He 
contended  that  the  supply  and  demand 
situation  in  this  area  is  unique  because 
competition  for  manufacturing  milk  is 
driving  producer  pay  prices  year  round. 
He  described  the  effect  of  adopting  the 
support  price  as  a  decrease  in  class 
prices  where  the  order  prices  are  the 
effective  prices,  and  little  change  in 
markets  where  competition  is 
determining  the  effective  prices.  A  third 
witness  for  MMPA/WFBF  reiterated 
tliese  points  and  testified  that  the 
adoption  of  this  proposal  would 
guarantee  that  minimum  order  prices 
were  not  leading  to  di.sparate  regional 
profitability  levels. 

The  final  witness  for  MMPA/WFBF 
testifying  in  favor  of  adopting  the 
support  price  as  the  basic  formula  price 
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expounded  on  tli  e  points  advanced  by 
the  previous  witnesses.  The  witness  also 
reiterated  that  this  proposal  would  make 
the  Federal  milk  order  program 
consistent  with  t  le  price  support 
program  in  pursuing  the  objective  of 
minimum  prices  He  observed  that  the 
minimum  prices  in  all  Federal  orders 
are  linked  to  the  M-W  price,  not  local 
supply  and  deraiind  conditions.  Thus, 
he  stated,  these  prices  are  impacted  by 
supply  and  dem  ind  conditions  in 
Minnesota  and  V  Wisconsin  regardless  of 
what  local  marki  ting  conditions  may 
warrant.  Accord;  ng  to  the  witness, 
minimum  prices)  established  without 
regard  to  local  supply  and  demand 
conditions  result  in  disparate  regional 
profitability.  Thfe  witness  testified  that 
the  adoption  of  me  support  price  may 
or  may  not  have  an  impact  on  the 
producer  prices.  If  the  competitive 
conditions  of  th«  market  warrant  the 
ciirrent  price  then  this  price  would 
remain.  If  not,  it  would  decline  to  the 
support  level.  Ht  argued  that  adoption 
of  the  support  pi  ice  as  the  basic  formula 
price  would  suci:eed  in  establishing 
minimum  prices  and  thus  would  allow 
the  Federal  order  program  to  establish 
true  minimum  prices. 

The  witness  si  ated  that  Federal  order 
prices  are  intent  ed  to  be  minimum 
prices.  However  he  stated  that  the 
extent  to  which  he  Federal  order  prices 
represent  minim  um  prices  instead  of 
effective  prices  i  aries  among  the  orders 
as  is  evident  by  he  cooperative  pay 
prices.  He  assert  ed  that  if  the 
cooperative  pay  price  is  above  the  order 
minimum  blend  price,  then  local 
marketing  condi  tions  are  establishing 
the  effective  pri(  ;e.  However,  the  witness 
concluded,  if  thi  t  cooperative  pay  price 
is  below  the  ord  ;r  minimum  blend 
price,  the  minimum  orices  are  too  high. 

Besides  the  brief  filed  by  the 
proponents,  two  additional  briefs  were 
filed  in  support  Df  this  proposal,  one  by 
the  U.S.  Depart!  lent  of  Justice  (DOJ)  and 
the  second  on  b  (half  of  Lamers  Dairy, 
Inc.,  and  Hansen's  Dairy,  Inc.  The  DO] 
brief  stated  that  the  adoption  of  the 
support  price  as  the  basic  formula  price 
would  establish  a  low  minimum  price 
which  would  al  ow  market  forces  to 
play  the  greates  possible  role  in 
determining  mi!  k  production  and  price. 
The  DOJ  conten  ied  that  a  low  minimum 
price  would  not  result  in  inadequate 
milk  supplies  or  harm  efficient 
producers,  but  \  /ould  facilitate  the 
transition  towai  ds  a  free  market;  would 
provide  for  mor  5  efficient  industry 
performance;  and  would  result  in  lower 
prices  to  consuihers. 

Substantial  o  iposition  to  the  adoption 
of  the  support  (  rice  as  the  basic  formula 
price  was  prese  ited  during  the  hearing 


and  in  post-hearing  briefs.  A  witness 
representing  Pennmarva  Dairymen's 
Federation  and  its  member  cooperatives 
and  Milk  Marketing,  Inc.  (Pennmarva,  et 
a!.),  offered  extensive  testimony  in 
opposition  to  adopting  the  support 
price.  First,  the  witness  stated  that  the 
milk  value  established  under  the 
Federal  order  program  should  be  based 
on  the  competitive  value  of  milk  used 
to  produce  manufactured  dairy 
products.  Since  1990,  he  observed,  the 
support  price  of  $10.10,  adjusted  to  3.5 
percent  butterfat,  has  yielded  a  price 
between  $9.88  and  $9.97  per 
hundredweight,  depending  on  the 
support  price  calculation.  He  stated  that 
during  the  same  period,  the  M-W  price 
at  3.5  percent  butterfat  has  ranged  from 
$10.02  to  $13.94  per  hundredweight. 
The  witness  contended  that  these  price 
fluctuations  have  provided  the 
necessary  signals  to  Federal  order 
producers  to  make  adjustments  in 
supply  according  to  demand. 

The  next  point  of  objection  by  the 
Pennmarva,  et  al.,  witness  focused  on 
the  disruption  of  orderly  marketing 
conditions  which  he  feared  would  be 
created  by  the  adoption  of  the  support 
price.  According  to  the  witness,  this 
disruption  would  result  because  the 
Federal  order  price  would  be  below  the 
competitive  value  of  milk.  During  the 
period  between  April  1988  through 
April  1992,  the  M-W  price  has 
exceeded  the  support  price  by  amounts 
ranging  from  $.12  to  $4.58. 

The  Peimmarva,  et  al.,  witness  then 
explained  that  the  Federal  order 
program  and  the  price  support  program 
have  different  objectives.  He  described 
the  order  program  objective  as 
maintaining  an  adequate  supply  of  milk 
to  meet  the  fluid  needs  of  the  market, 
while  the  support  program  provides  a 
price  floor  for  milk  used  to  manufacture 
dairy  products.  Another  point  of 
opposition  addressed  by  the  witness 
was  the  fact  that  Federal  order  class 
prices  would  no  longer  be  influenced  by 
seasonal  and  other  supply  and  demand 
factors. 

Further  objection  by  the  Pennmarva, 
et  al.,  witness  addressed  the  fact  that 
milk  not  regulated  under  the  Federal 
order  program  would  still  be  priced  on 
a  competitive  basis,  creating  differences 
in  price  levels  and  further  resulting  in 
disorderly  marketing.  A  substantial 
increase  in  over-order  prices  would 
become  the  means  of  improving  the 
competitiveness  of  regulated  handlers, 
resulting  in  greater  inequities  between 
producers  and  handlers.  The  witness 
projected  that  this  would  lead  to 
increased  instability  between  producers 
and  handlers  because  of  the  increase  in 
risks  by  both  parties. 


Several  other  witnesses,  including  but 
not  limited  to  MIF/nCA.  NMPF,  CMPC, 
AE/SFG,  Darigold,  et  al.,  SCDF,  Dairylea 
and  its  affiliated  cooperatives,  and 
Country  Fresh,  et  al.,  expounded  on  the 
points  of  opposition  addressed  by  the 
Pennmarva,  et  al.,  witness  during  the 
hearing  and  in  post-hearing  briefs.  The 
consensus  of  those  opposing  the 
adoption  of  the  support  price  was  that 
it  would  result  in  disorderly  marketing 
conditions  with  the  price  received  by 
dairy  farmers  being  lowered.  They 
contended  that  Federal  order  prices 
would  no  longer  reflect  supply  and 
demand  conditions  but  would  be  based 
on  a  politically  determined  price. 

The  final  M-W  price  replacement 
alternative  considered  at  the  hearing, 
proposal  number  ten,  was  the  use  of  a 
cost-of-production  formula  to  determine 
the  basic  formula  price.  Several 
independent  dairy  fanners  and  dairy 
farmer  organizations  proposed  this 
alternative.  Proposal  number  ten  in  the 
hearing  notice  listed  a  formula  that- 
might  be  utilized  to  determine  the  cost 
of  production  although  none  of  the 
witnesses  testifying  in  support  of  this 
proposal  discussed  the  listed  formula. 
The  witness  testifying  on  behalf  of  the 
Progressive  Agriculture  Organization 
and  several  other  groups  (PAO)  and  the 
witness  representing  the  National 
Farmers  Union  (NFU)  proposed  using 
the  national  average  cost  of  production 
published  by  USDA,  adjusted  annually, 
as  the  basic  formula  price. 

The  PAO  witness  stated  that  all  dairy 
farmers  should  be  treated  equally  and 
that  the  current  basic  formula  price 
results  in  an  inadequate  pay  price  for 
producer  milk.  The  witness  contended 
that  due  to  the  inadequacy  of  this  price, 
several  dairy  farmers  have  been  either 
forced  out  of  business  or  forced  to 
increase  production  to  maintain  a 
constant  cash  flow.  According  to  the  - 
witness,  the  PAO  proposal  woyld 
benefit  producers,  processors,  and     ^ 
consumers  because  it  would  result  in 
long-term  price  stability  by  eliminating 
the  volatile  price  swings  the  industry 
currently  experiefnces.  Although  the 
witness  stated  that  this  proposal  would 
increase  prices,  he  maintained  that  it 
would  not  stimulate  production. 
Basically,  these  viewpoints  were 
expressed  by  other  witnesses 
representing  the  American  Dairy  Farmer 
Campaign  and  several  other  groups. 
Empire  State  Family  Farm  Alliance  and 
several  other  groups,  and  the  NFU.  As 
mentioned  previously,  NFO  also 
supported  the  adoption  of  the  cost  of 
production  as  a  floor  price  for  the  basic 
formula  price. 

A  witness  from  the  University  of 
Wisconsin — River  Falls,  testified 
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exclusively  in  opposition  to  the  cost  of 
production  as  a  replacement  for  the  M- 
W  price.  The  witness  based  his 
-opposition  on  the  theory  that  the  price 
received  for  milk  determines  the  cost  of 
production.  He  cited  historical  data 
which  he  maintained  proved  that  dairy 
farmers  do  adjust  their  inputs  in 
response  to  milk  prices.  He  further 
reiterated  the  point  that  the  adoption  of 
a.  cost-of-production  formula  would  not 
monitor  changes  in  national  supply  and 
demand  conditions. 

In  addition  to  this  witness,  an 
overwhelming  amount  of  opposition  to 
the  adoption  of  a  cost-of-production 
formula  was  presented  during  the 
hearing  and  in  post-hearing  briefs.  The 
general  consensus  of  the  opposition  is 
that  a  cost-of-production  formula 
accounts  for  only  factors  affecting 
supply  conditions;  it  does  not  factor 
demand  conditions  into  the  calculation. 
Also,  the  opposition  argued  that  basing 
the  cost  of  production  on  the  national 
average  would  not  account  for  the 
regional  variations  in  production  costs 
and  would  tend  to  advantage  the  larger, 
more  efficient  producers.  It  was  further 
agreed  by  the  opponents  that  the 
ultimate  result  of  adopting  a  cost-of- 
production  formula  as  the  basic  formula 
price  would  be  an  increase  in 
production.  Another  problem  cited  wdth 
this  proposal  is  the  availability  of  data; 
USDA  cost-of-production  numbers  tend 
to  lag  current  production  costs  by  two 
years. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (the 
Act),  authorizes  the  Federal  milk  order 
program.  7  U.S.C.  section  602  sets  forth 
the  declaration  of  policy  and  7  U.S.C. 
section  608c(18)  sets  forth  certain  milk 
pricing  requirements.  Part  of  the  policy 
of  the  Federal  milk  order  program  is  to 

establish  and  maintain  such  orderly 
marketing  conditions  *  *  •  as  will  provide, 
in  the  interests  of  producers  and  consumers, 
an  orderly  flow  of  the  supply,  thereof  •   •  * 
to  avoid  unreasonable  fluctuations  in 
supplies  and  prices.  •  *  • 

The  pricing  provisions  state  in  part, 
that 

Whenever  the  Secretary  finds,  upon  the 
basis  of  evidence  adduced  at  the  hearing 
•  •   *  .that  the  parity  prices  of  such 
commodities  are  not  reasonable  in  view  of 
the  price  of  feeds,  the  available  supplies  of 
feeds,  and  other  economic  conditions  which 
affect  market  supply  and  demand  for  milk 
and  its  products  in  the  marketing  area  •  •  • 
he  shall  fix  such  prices  as  he  finds  will 
reflect  such  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk  to  meet 
current  needs  and  further  to  assure  a  level  of 
farm  income  adequate  to  maintain  productive 
capacity  sufTicient  to  meet  anticipated  future 
needs,  and  be  in  the  public  interest. 


The  hearing  notice  stated  that  any 
change  in  price  levels  must  be  justified 
imder  the  supply  and  demand  pricing 
standards  mentioned  above.  The  hearing 
record  indicates  that  current  price  levels 
are  achieving  a  reasonable  balance 
between  supply  and  demand  for  milk. 
Present  price  levels  are  ensuring 
consumers  of  an  adequate  supply  of 
milk  while  maintaining  sufficient 
reserve  supplies.  The  record 
conclusively  demonstrates  that  three 
types  of  the  proposals  considered — 
product  price  formulas  (except  for 
updating  purposes),  the  support  price, 
and  cost-of-production  formulas — 
would  change  current  price  levels  and 
do  not  have  sufficient  justification  in 
the  evidentiary  record  for  such  changes. 
In  addition,  the  latter  two  proposals  do 
not  comply  with  the  criteria  specified  in 
the  Act.  Consequently,  such  proposals 
are  denied. 

A  host  of  economic  conditions  affect 
both  supply  and  demand.  The 
interaction  of  supply  and  demand 
results  in  a  "market"  price.  Thus,  the 
M-W  price,  as  a  competitive  pay  price, 
reflects  all  of  the  economic  conditions 
that  affect  both  supply  and  demand  and 
is  automatically  responsive  to  any 
changes  that  affect  economic  conditions. 

The  cost-of-production  formulas  and 
the  price  support  level,  as  replacements 
for  the  M-W  price,  would  ignore  these 
economic  factors  and  would  establish 
price  levels  on  a  limited  and  different 
basis.  While  the  cost  of  milk  production 
is  an  economic  factor  that  affects 
supply,  it  is  not  a  price  indicator  that 
reflects  all  economic  supply  and 
demand  factors.  Likewise,  the  pr'ce 
support  level  is  a  price  floor  that  is 
designed  to  prevent  further  price 
reductions  that  might  otherwise  be 
warranted  by  supply  and  demand 
conditions.  As  a  result  of  not 
encompassing  all  economic  supply  and 
demand  factors,  these  two  types  of 
proposals  would  establish  prices  on 
factors  that  are  not  in  conformance  with 
the  requirements  of  the  Act. 

The  use  of  cost-of-production 
formulas  also  would  substantially 
enhance  price  levels,  a  result  which  was 
not  justified  on  the  basis  of  the 
evidentiary  record  of  this  proceeding. 
During  the  five-year  period  1988-1992. 
the  economic  (full  owTiership)  costs  of 
producing  a  hundredweight  of  milk,  as 
published  by  the  Economic  Research 
Service  (ERS),  annually  averaged  $1.77 
greater  than  the  current  M-W  price, 
ranging  from  $0.27  to  $3.04  more.  The 
cost  of  production  exceeded  the  M-W 
price  during  these  five  years  in  all  but 
seven  months,  September  1989  through 
January  1990,  and  May  and  June  1990. 
This  was  an  atypical  period  within  the 


dairy  industry  that  resulted  in  record 
level  prices  as  milk  production  declined 
and  demand  in  both  the  domestic  and 
foreign  markets  increased.  Official 
Notice  is  taken  of  "Economic  Indicatois 
of  the  Farm  Sector,  Costs  of 
Production— Major  Field  Crops  & 
Livestock  and  Dairy,  1991,"  February 
1994,  Economic  Research  Service, 

The  same  five-year  comparison  of 
NFO's  proposal,  which  is  based  on  an 
A/B  updated  price  with  a  cost-of- 
production  floor  price  as  the  basic 
formula  price,  disclosed  that  the  cost-of- 
production  value  would  have  been  in 
effect  for  all  but  14  months  during  this 
60-month  period.  NFO's  proposal 
results  in  a  basic  formula  price  that 
would  have  exceeded  the  current  M-W 
price  by  an  annual  average  of  $2.01, 
ranging  from  $0.93  to  $3.04. 

The  opposite  of  the  price 
enhancement  generated  by  the  cost-of- 
production  formula  as  the  basic  formula 
price  could  occur  if  the  support  price 
were  adopted  as  a  replacement.  The 
support  price  as  the  basic  formula  price 
would  result  in  a  significant  decrease  in 
Federal  order  minimum  prices,  an 
outcome  which  was  not  justified  on  the 
basis  of  the  evidanliaiy  record  of  this 
proceeding.  The  same  five-year 
comparison  (198»-1'J92)  of  the  support 
price  to  the  current  M-W  price  shows 
that  the  M-W  price  on  a  yearly  basis 
averaged  $1.60  greater  than  the  support 
price,  ranging  from  a  low  in  1988  of 
S0.70  to  a  high  in  1990  of  $2.32.  On  a 
monthly  basis,  the  M-W  price  equalled 
the  support  price  only  once  during  this 
period  and  exceeded  the  support  price 
by  as  much  as  $4.58.  Official  notice  is 
taken  of  "Dain.'  Market  News",  Volume 
60,  Report  31,  Agricultural  Marketing 
Service.  As  a  result.  Federal  order 
minimum  prices  would  be  static  and 
would  be  virtually  meaningless  as 
indicators  of  supply  and  demand 
conditions  and  changes  in  such 
conditions.  Minimum  prices  established 
on  such  a  basis  would  not  be  consistent 
with  the  requirements  of  the  Act. 

As  was  indicated  in  the  brief  filed  by 
Alto,  the  Cheese  Makers  formula  needs 
to  be  further  developed  to  be  considered 
as  a  viable  alternative  for  replacing  the 
M-W  price.  The  formula  as  presented 
during  the  hearing  would  still  require 
the  use  of  a  competitive  pay  price  series 
to  be  utilized  in  computing  the  final 
adjustor.  The  Cheese  Makers  proposed 
the  use  of  the  A/B  price  but  stated  that 
any  competitive  pay  price  could  be 
utilized  in  their  proposal.  However, 
they  provided  no  analysis  as  to  what 
impact  other  competitive  pay  prices 
may  have  on  the  formula. 

The  Cheese  Makers  proposal,  as 
presented,  is  also  likely  to  be  revenue- 
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enhancing  ai  id  such  enhancement  is  not 
)ustified  on  t  le  basis  of  the  evidentiary 
record  of  thii  proceeding.  The 
proponenij  dontend  that  the  proposal 
does  not  cha  tige  current  price  levels. 
However,  tb(  i  proponents  are  comparing 
their  proposi  il  to  the  A/B  price  series, 
which  increases  price  levels  from  the 
current  M-VV  price,  as  previously 
discussed.  T  le  calculated  basic  formula 
price  advanc  ed  by  the  Cheese  Makers 
results  in  a  c  loderate  price  increase  over 
the  N4-W  price.  In  1989  the  calculated 
basic  formul  i  price  averaged  $0.29 
above  the  M-  -W  price  and  in  1990 
averaged  $0.83  greater  than  the  M-W 
price.  A  substantial  increase  in  the  M- 
dent  when  the  final 
luded  in  the  comparison, 
tion  resulted  in  a  1989 
ater  than  the  M-VV  price 
and  $0.62  greater  in  1990.  The  use  of  the 
final  adjusto: ',  which  adjusts  the  price 
after  wholes  le  prices  for  fluid  milk 
products  ha\  e  been  determined,  would 
effectivel-  oiminate  the  advance  Class 
I  pricing  teat  jre  that  currently  exists 
under  the  on  lers.  The  proposal  also 
does  not  spe  :ify  a  clear  procedure  for 
the  compute  ion  of  minimum  Class  II 
prices.  As  a  lesult  of  all  the  changes  that 
would  need  jo  be  adopted  to  make  this 
a  workable  replacement,  the  Cheese 
Makers  proposal  goes  beyond  the  scope 
of  the  hearinfe  to  consider  a  replacement 
for  the  M-W  price  as  the  basic  formula 
price  under  <  11  Federal  milk  orders. 
As  demon!  trated  throughout  the 
hearing  recoi  d,  the  obvious  problem 
with  the  curient  M-W  price  survey  is 
the  declininj  amount  of  Grade  B  milk 
and-the  declj  ning  number  of  plants  that 
purchase  such  milk.  These  trends  have 
resulted  in  concern  about  the  validity  of 
the  M-W  pri  :e  as  a  measure  of  the 
competitive  'alue  of  milk  for 
manufactxuii  ig  purposes.  However,  this 
was  not  an  irnraediate  concern  of  a  large 
number  ol  ih  e  parties  that  participated 
in  this  proce  iding.  The  immediate 
concern  expi  essed  was  the  reliability  of 
the  procedux  a  to  update  the  base  month 
M-W  price  ti )  compute  the  current 
month's  M-\  V  price.  The  NASS  witness 
testified  that  the  number  of  plants 
available  for  updating  the  base  month 
has  been  dec  ining  as  fewer  plants  pay 
twice  a  monm.  However,  the  NASS 
witness  did  i  lot  express  any  reservations 
about  the  rel  abiUty  of  the  base  month 
M-VV  price. 
When  the 
adopted  in  1 
price  in  the 
determined 
was  superior 


!-VV  price  was  fiist 
1  as  the  basic  formula 
hicaga  order,  the  Secretary 
at  a  competitive  pay  price 
to  product  formulas  or  the 
support  pric(  I  in  establishing  the  basic 
formula  prio  >.  That  decision  states: 


The  use  of  the  competitive  pay-price 
method  of  pricing  milk  is  t>ased  upon  the 
premise  that  in  a  highly  competitive 
economy  dairy  concerns  will  tend  to 
purchase  milk  at  prices  commensurate  with 
the  more  efficient  concerns'  ability  to  pay  for 
the  product.  As  shifts  occur  in  the 
relationship  between  finished  products 
prices,  one  group  of  processors  may  be  able 
to  pny  higher  prices.  The  other  processors 
must  meet  or  approximate  these  prices  or 
lose  their  supplies.  If  a  dairy  concern  fails  to 
make  the  necessary  adjustments,  it  will  in 
time  be  forced  out  of  business.  Increasing 
labor  and  other  costs  will  tend  to  reduce 
prices  paid  for  milk.  On  the  other  hand,  the 
use  of  new  assembling,  processing,  packaging 
and  marketing  techniques  which  reduce  costs 
or  increase  product  returns  will  tend  to 
increase  prices  ptaid  for  milk.  These  upward 
or  downward  adjustments  in  costs  would  be 
automatically  reflected  in  resen,'e  prices  by 
using  the  competitive  pay  prices  method  of 
pricing. 

The  economic  rationale  stated  when 
the  M-W  price  was  first  adopted 
remains  sound  today.  Consequently,  the 
basic  formula  price  replacement  should 
continue  to  be  based  on  a  competitive 
pay  price  series. 

Of  the  three  competitive  pay  price 
series  considered  at  the  hearing,  the 
evidence  on  the  record  supports  the 
adoption  of  either  the  base  month  M-W 
price  or  the  Ag  Prices  M-W,  both 
updated  by  a  product  price  formula. 
Each  price  series  has  tracked  the  M-W 
price  in  the  past,  thus  reflecting  the 
same  supply  and  demand  conditions. 
The  majority  of  participants  in  this 
proceeding  indicated  that  either  price 
series  would  be  acceptable,  leaving  the 
determination  of  the  amount  of  milk 
and  number  of  plants  included  in  the 
sample  size  to  the  discretion  of  the 
Secretary.  In  cross  examination,  the 
NASS  witness  stated  that  the  base 
month  M-W  price  is  expected  to  outlive 
the  Ag  Prices  M-W  in  terms  of 
statistical  reliability  because  it  reUes  on 
a  larger  sample  size  of  actual  pay  prices 
compared  to  the  Ag  Prices  M-W.  Thus, 
this  decision  recommends  adopting  the 
base  month  M— W  price  updated  with  a 
butter/powder/cheese  formula,  because 
this  price  is  based  on  actual  pay  prices 
from  a  larger  Grade  B  sample  size  and 
is  projected  to  have  greater  statistical 
longevity  than  the  Ag  Prices  M-W. 

The  price  levels  that  would  have 
resulted  under  the  three  alternative 
competitive  pay  price  series,  as 
compared  to  the  M-VV  price,  sup]3ort  the 
above  recommendation.  The  degree  of 
coordination  between  the  current  M-VV 
price  and  the  alternative  replacements  is 
a  substantial  indicator  of  the  abihty  of 
the  pricing  alternatives  to  echo  the 
supply  and  demand  conditions  reflected 
by  the  current  M-W  price.  An  acciirate 
comparison  of  these  prices  without 


updaters  could  not  be  made  on  a 
monthly  basis  because  each  of  these 
prices  lags  the  M-W  price  by  a  month. 
However,  a  three-year  comparison 
essentially  eliminates  this  problem. 

During  both  1990  and  1991 .  the 
average  A/B  price  per  hundredweight 
exceeded  the  M-W  price  per 
hundredweight  by  63  cents,  and  by  85 
cents  in  1992.  The  average  Ag  Prices  M- 
W  per  hundredweight  exceeded  the  M- 
W  price  per  hundredwreight  by  nine 
cents  in  1990,  equalled  the  M-W  price 
per  hundredweight  in  1991,  and  was 
two  cents  greater  in  1992.  The  base 
month  M-W  price  per  hundredweight 
yielded  an  average  of  six  cents  more  in 
1990  and  resulted  in  the  same  price 
differences  as  the  Ag  Prices  M-W  per 
hundredweight  in  1991  and  1992.  Over 
the  three-year  period,  the  base  month 
M-W  price  per  hundredweight  and  Ag 
Prices  M-W  per  hundredweight 
averaged  nearly  the  same  as  the  current 
M-W  price  per  hundredweight  while 
the  A/B  price  per  hundredweight 
averaged  about  70  cents  higher.  The 
most  recently  published  information 
indicates  that  this  trend  is  continuing. 
Official  notice  is  taken  of  "Dairy  Market 
News'Man.  3-7, 1994,  Volume  61, 
Report  1,  Agricultural  Marketing 
Service;  "Agricultural  Prices,  1992 
Summary",  July  1993,  National 
Agricultural  Statistics  Service; 
"Miimesota- Wisconsin  Manufacturing 
Grade  Milk  Price",  monthly  release, 
June  1992-February  1994,  Wisconsin 
Agricultural  Statistics  Service;  "Prices 
Received — Minnesota-Wisconsin 
Manufacturing  Grade  Milk,  1992 
Summary",  June  1993,  National 
Agricultural  Statistics  Service. 

The  evidence  on  the  record  indicates 
that  a  large  amount  of  Grade  A  milk  is 
being  manufactiired  into  dairy  products. 
However,  the  record  does  not  validate    . 
the  argument  that  this  Grade  A  milk 
should  be  factored  into  the  basic 
formula  price.  Additionally,  there  was 
no  substantial  evidence  submitted 
regarding  current  supply  and  demand 
conditions  that  warrants  price  increases 
of  the  magnitude  generated  by  the  A/B 
price. 

The  A/B  proponents  may  be  correct  to 
state  that  this  option  represents  an 
average  value  for  a  large  proportion  of 
milk  used  for  manufacturing  purposes 
in  the  Midwest.  However,  it  does  not 
represent  a  market-clearing  price  for 
supplies  of  milk  in  excess  of  fluid 
demand.  This  is  evident  by  the  amount 
of  milk  that  is  currently  sold  at  prices 
below  the  A/B  price,  that  is,  at  the 
current  M-W  price.  The  hearing  record 
indicates  that  adopting  this  price  series 
would  tend  to  be  revenue-enhancing. 
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To  be  considered  in  the  future  as  a 
viable  alternative,  the  A/B  price  series 
needs  to  address  two  inherent  problems. 
First  the  A/B  price  is  based  in  part  on " 
a  regulated  price.  Regulated  plants 
included  in  the  survey  that  use  Grade  A 
milk  for  manufacturing  are  subject  to 
minimum  order  pricing.  This  factor 
results  in  an  upward  bias  in  the  A/B 
price.  The  price  for  this  milk  cannot  be 
directly  reduced  to  pay  price  levels 
warranted  by  supply  and  demand 
conditions  for  such  milk.  After  the  first 
month  of  implementation,  survey  plants 
would  be  reporting  a  pay  price  which 
could  not  be  less  than  the  minimum 
price  required  to  be  paid  for  Grade  A 
milk  under  the  Federal  order  program. 
Consequently,  after  the  first  month  of 
implementation,  supply  and  demand 
conditions  would  have  a  limited 
influence  on  the  price. 

The  proponents  of  this  series 
-maintained  that  the  "blend  down"  of 
the  Grade  A  price  with  the  Grade  B 
price  will  eliminate  this  problem. 
However,  a  review  of  the  amount  of 
milk  included  in  this  survey, 
approximately  70  percent  of  the  total 
milk  production  in  the  States  of 
Minnesota  and  Wisconsin,  of  which 
almost  80  percent  is  Grade  A,  indicates 
that  it  is  imlikely  the  Grade  B  price 
would  have  a"blending  down"  impact 
or  effect  on  the  Grade  A  price. 
-  Secondly,  Grade  A  premiums  are  built 
into  the  A/B  price  unless  specifically 
deducted.  This  too  results  in  an  upward 
bias  as  premiums  are  added  one  month 
into  the  reported  price  and  the  same 
premium  is  then  added  in  the  second 
month  to  the  already  existing  premium. 
As  a  result  of  lack  of  justification  for 
price  enhancement  in  the  evidentiary 
record,  as  well  as  the  problems 
associated  with  the  upward  price  bias, 
the  proposals  to  replace  the  M-W  price 
with  an  A/B  price  are  denied.  Potential 
solutions  addressing  the  upward  bias 
were  not  considered  during  this 
proceeding. 

A  comparison  of  the  survey  size  for 
May  1991  data  demonstrates  that  the  Ag 
Prices  M-W  survey  included  131.6 
million  pounds  of  milk  reported  by  71 
plants.  "The  base  month  M-W  price 
survey  included  316.5  million  pounds 
of  milk  reported  by  168  plants.  Simply 
waiting  a  few  additional  days  results  in 
a  sample  size  of  milk  which  is  140    ' 
percent  greater  than  the  Ag  Prices  M-W. 
The  base  month  M-VV  price  sample  size 
df  milk  is  over  four  and  one-half  times 
greater  than  the  Current  M-W  price 
estimate  survey,  which  included  actual 
pay  price  reports  on  only  56.8  million 
pounds  of  milk  reported  by  69  plants, 
thus,  the  base  month  M-W  price  best 
reflects  the  competitive  pay  prices  of  a 


much  larger  volume  of  milk  and  sample 
of  plants  and  should  be  the  primary 
component  in  the  basic  formula  price. 
The  hearing  record  also  supports  the 
use  of  a  product  price  formula  to  update 
the  base  month  M-W  price  to  the 
current  month.  The  base  month  M-W 
price  available  on  the  5th  day  of  a 
month  would  represent  milk  prices  for 
the  second  preceding  month.  For 
example  the  price  announced  March  5th 
would  be  based  on  January  prices.  A 
product  price  formula  updater  would 
enable  the  base  month  M-W  price  to 
reflect  more  accurately  current  supply 
and  demand  conditions  taking  into 
account  price  changes  for  wholesale 
manufactured  products  during  the 
preceding  month,  in  this  example 
February.  Although  product  prices  do 
not  translate  directly  into  milk  prices, 
the  record  indicates  that  the  industry 
views  these  as  a  good  indicator  of 
changes  in  milk  prices  for  updating 
purposes. 

The  price  delay  that  would  be  created 
by  adopting  this  proposal  wnthout  an 
updating  method  would  result  in  the 
minimimi  price  required  to  be  paid  by 
regulated  plants  varying  significantly 
ft'om  what  unregulated  plants  were 
actually  paying  for  milk  for 
manufacturing  uses  in  [he  same  month. 
Because  of  this  inequity,  adoption  of  the 
base  month  M-W  price  without  a 
product  price  updater  cannot  be 
justified  as  a  replacement  for  the  M-VV 
price. 

An  analysis  of  the  effects  of  various 
updating  formulas  on  the  competitive 
pay  prices  resulted  in  minor  differences. 
Most  hearing  participants  advocated  the 
use  of  the  change  in  gross  values 
yielded  by  a  product  price  formula 
between  the  preceding  month  and  the 
current  month.  Only  NFO  advocated 
using  50  percent  of  this  change,  stating 
that  producer  prices  and  product 
markets  do  not  change  at  the  same  rate. 
NFO  claimed  that  using  50  percent 
would  not  reflect  the  volatility  of 
product  markets  on  a  penny-for-permy 
basis  and  further  lends  a  degree  of 
stability  to  producer  prices. 

All  hearing  participants  promoted  the 
use  of  a  butter/powder/cheese  formula 
with  minor  differences  expressed 
regarding  the  inclusion  of  specific  by- 
products. After  reviewing  the  various 
formulas,  it  is  concluded  the  best 
updater  would  include  the  following 
products  and  representative  price  series: 
Grade  AA  butter,  Chicago  Mercantile 
Exchange  (AAB);  Nonfat  dry  milk. 
Central  States  production  area  (NFDM); 
Dry  buttermilk.  Central  States 
production  area  (DBM);  Cheddar  cheese. 
40-pound  block.  National  Cheese 
Exchange  (NCE);  and  Grade  A  butter. 


Chicago  Mercantile  Exchange  (AB).  Dry- 
whey  is  not  included  in  the  formula 
because  not  all  cheese  manufacturers 
process  whey,  and  the  disposal  of  it  is 
a  cost  to  many  manufacturers. 
Furthermore,  dry  whey  is  no  longer 
included  in  calculating  the  cheese 
purchase  price  under  the  dairy  price 
support  program. 

Most  hearing  participants  advocated 
the  use  ofeither  support  price  yield 
factors  or  annual  yield  factors  in  the 
formula.  The  study  released  by  the 
Department  developed  and  used  annual 
yield  factors  for  each  month.  These 
annual  yield  factors  will  be  used  in  the 
updating  formula.  Basically  these  yields 
are  those  used  under  the  price  support 
program  adjusted  to  milk  containing  3.5 
percent  butterfat.  The  yields  used  in  the 
formula  are:  Butter— 4^27  pounds  per 
hundredweight  of  milk;  Nonfat  dry- 
milk — 8.07  pounds  per  hundredweight 
of  milk;  Dry  buttermilk— .42  pounds  per 
hundredweight  of  milk;  Cheddar 
cheese — 9.87  pounds  per 
hundredweight  of  milk;  and  Whey  ■ 
cream  butter — .238  pounds  per 
hundredweight  of  milk. 

Hearing  participants  also  advocated 
the  use  of  factors  to  weight  the  butter- 
nonfat  dry  milk  and  cheese  components 
of  the  formula.  These  weights  are  based 
on  the  proportion  of  milk  used  in  the 
production  of  butter-nonfat  dry-  milk 
and  in  the  production  of  American 
cheese  in  the  Minnesota  and  Wisconsin 
area  and  in  the  United  States.  Nonfat 
dry  milk  is  used  to  compute  the  butter- 
nonfat  dry  milk  weighting  factor 
because  significant  proportions  of  butter 
are  manufactured  in  Minnesota  and 
Wisconsin  from  the  butterfat  that  is  in 
excess  of  fluid  milk  operations.  Cheese 
accounts  for  about  95  percent  of  the 
milk  used  in  these  products  in  the  two 
States  and  about  75  percent  in  the 
United  States.  The  Minnesota  and 
Wisconsin  weights  are  being  used  in  the 
product  price  formula  because  the 
competitive  pay  price  adopted  is  a 
Minnesota  and  Wisconsin  pay  price 
series.  The  milk  equivalent  used  will  be 
for  the  second  preceding  month. 

The  butter/powder/cheese  formula 
recommended  in  this  decision  was 
developed  and  tested  in  the 
Departments  study.  The  gross  value 
change  in  the  product  price  formula 
from  the  preceding  month  to  the  current 
month  will  be  used  to  update  the  base 
month  M-VV  price.  The  gross  value 
change  for  each  month  will  be 
computed  as  follows: 

(1)  Determine  the  gross  value  of  milk 
used  to  manufacture  Cheddar  cheese 
and  butter/nonfat  dry  milk; 
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(a)  The  gross  value  of  milk  used  to 
manufacture  C  leddar  cheese  equals 
(9.87  X  NCE)  +   .238  x  AB);  and 

(b)  The  gross  value  of  milk  used  to 
manufacture  b<  itter-nonfat  dry  milk 
equals  (4.27  x  iiAB)  +  (8.07  x  NFDM)  + 
(.42  X  DBM). 

(2)  Determini ;  the  amount  by  which 
these  gross  vali  tes  exceed  or  are  less 
than  the  respec  tive  gross  values  for  the 
preceding  non  h. 

(3)  Compute  weighting  factors  to  be 
apphed  to  the  |  ross  value  changes.  The 
weighting  facte  rs  wall  be  calculated  as 
follows: 

(a)  Determin(  i  the  milk  equivalent  for 
both  American  cheese  and  butter-nonfat 
dry  milk  by  usaig  the  American  cheese 
production  in  Minnesota  and  Wisconsin 
divided  by  9.87  to  determine  the  cheese 
milk  equivalent  and  the  nonfat  dry  milk 
production  in  I  Minnesota  and  Wisconsin 
divided  by  8.0J  to  determine  the  butter- 
nonfat  dry  mill  equivalent; 

fb)  Add  the  aieese  milk  equivalent 
and  the  butter-nonfat  dry  miUc 
equivalent  togother  to  calculate  the  total 
milk  equivalent;  and 

(c)  Divide  thf  milk  equivalent  for 
cheese  by  the  ti)tal  milk  equivalent  to 
yield  the  cheese  weighting  factor  and 
divide  the  butttr-nonfat  dry  milk 
equivalent  by  t|ie  total  milk  equivalent 
to  yield  the  buller-nonfat  dry  milk 
weighting  facte  r. 


January 

February  ... 

March 

April 

May 

June 

July 

August  

Septemtef 

October 

November .. 
December . 


1993  Ave 


(4)  Use  these  weighting  factors  to 
compute  a  weighted  average  of  changes 
in  the  gross  values  described  above. 

An  analysis  of  the  base  month  M-W 
price  updated  by  the  full  gross  value 
change  in  the  butter/powder/cheese 
formula,  and  by  50  percent  of  the  gross 
value  change,  revealed  that  using  the 
full  gross  value  change  results  in  an 
updated  base  month  M-W  price  which 
better  reflects  current  price  levels. 
Dvuing  1990  the  full  gross  value  change 
in  the  butter/powder/cheese  updating 
formula  resulted  in  an  average  updated 
base  month  M-W  price  eight  cents 
greater  than  the  current  M-W  price,  and 
in  1991  the  updated  price  averaged  one 
cent  less.  During  1992  and  1993,  the 
average  updated  base  month  M-W  price 
was  greater  than  the  current  M-W  price 
by  three  cents  and  one  cent, 
respectively.  The  base  month  M-W 
price  updated  by  50  percent  of  the  same 
formula  resulted  in  a  1990  average  price 
which  exceeded  the  M-W  price  by  26 
cents,  in  1991  the  average  price  was 
eight  cents  less,  in  1992  the  average 
price  was  six  cents  greater,  and  in  1993 
the  average  price  was  three  cents  less. 
Official  Notice  is  taken  of  "Dairy  Market 
Statistics",  1992  and  1993  Annual 
Summaries,  Agricultural  Marketing 
Service;  and  "Dairy  Products",  1992  and 
1993  Annual  Summaries,  National 
Agricultural  Statistic  Service.  From 

Monthly  Price  Comparisons— 1993 


evidence  in  the  record,  and  the  results 
of  this  analysis,  it  is  concluded  that  the 
full  value  of  gross  change  between  the 
preceding  month  and  tlic  i,uiient  month 
using  the  butter/powder/cheese  formula 
described  above  results  in  an  updated 
price  that  best  reflects  the  current  value 
of  manufacturing  milk. 

Although  the  updated  base  month  M- 
W  price  vdW  result  in  annual  price 
levels  that  nearly  maintain  the  current 
annual  price  levels,  the  updated  base 
month  M-W  price  will  not  track  the 
current  M-W  price  precisely  from 
month-to-month.  This  is  because  the 
month-to-month  price  variability  will 
increase  as  a  result  of  the  use  of  a 
product  price  formula  that  will  allow 
the  updated  base  month  price  to  react 
quicker  to  marketing  conditions  both  on 
the  upside  and  downside  of  the  market. 
The  table  below  compares  the  monthly 
updated  base  month  M-W  price  as 
proposed  to  the  current  monthly  M-W    "* 
price  for  1993.  During  this  period,  the 
greatest  monthly  differences  occurred  in 
April  when  the  updated  base  month  M- 
W  price  exceeded  the  current  M-W 
price  by  46  cents,  and  in  October  when 
the  updated  base  month  M-W  price  was 
27  cents  lower  than  the  current  M-W 
price.  However,  for  the  entire  12  month 
period  the  updated  base  month  M-W 
price  exceeded  the  M-W  price  by  only 
one  cent. 


Month 


Updated 

Ijase  month 

M-W 

(Co*.  1) 


S11.02 
10.72 
11.19 
12.61 
12.37 
11.82 
11.30 
11.18 
12.29 
12.19 
12.62 
12.44 


11.81 


Current 

M-W 

(Col.  2) 


$10.89 
10.74 
11.02 
12.15 
12.52 
12.03 
11.42 
11.17 
11.90 
12.46 
12.75 
12.51 


11.80 


Difference 
(Col.  1-Cot.  2) 


S0.13 
(0.02) 
0.17 
0.46 
(0.15) 
(0.21) 
(0.12) 
(0.01) 
0.39 
(0.27) 
(0.13) 
(0.07) 


0.01 


This  decision  recognizes  that  the 


adoption  of  the 
or  any  Grade  B 


base  month  M-W  price, 
i  milk  series,  is  only  a 
short-term  solu  tion  since  the  amount  of 
Grade  B  milk  production  is  expected  to 
continue  declii  ing.  This  decision  agrees 
with  the  Mi("/1  CA  witness  who  stated 
that  the  adopti(  m  of  a  Grade  B  survey, 
although  it  woi  Id  not  be  a  long-term 
solution,  woul(  provide  the  industry 
with  a  reliable  Msic  formula  price  for  a 


few  more  years  allowing  the  industry 
additional  time  to  carefully  consider 
longer-term  solutions.  Adoption  of  the 
base  month  M-W  price  will  provide  the 
Department  and  the  industry  with  more 
time  to  jointly  develop  a  viable,  long- 
term  solution. 

Several  organizations  made  specific 
requests  regarding  the  adoption  of  a  M- 
W  price  replacement.  National  All- 
Jersey,  Inc.,  a  national  dairy  farmer 


organization,  and  the  American  Jersey 
Cattle  Club,  a  breed  registry  association, 
requested  that  the  Secretary  continue 
adjusting  the  M-W  replacement  to  a  3.5 
percent  butterfat  standard,  continue 
collecting  and  reporting  the  protein 
content  of  the  milk  in  the  survey,  and 
adopt  a  price  replacement  which  will 
not  restrict  the  further  implementation 
of  multiple  component  pricing  plans. 
The  adoption  of  the  base  month  M-W 
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as  the  replacement  for  the  current  M-W 
price  will  not  change  any  of  the 
adjustments  and  announcements  thai 
are  currently  reported  and  will  not 
hinder  adoption  of  multiple  component 
pricing  plans.  The  NFO  and  Cheese 
Makers  further  requested  the  continued 
collection  and  possible  publication  of 
the  hauling  subsidies  paid  to  producers 
by  plants  in  Minnesota  and  Wisconsin. 
It  is  expected  that  this  information  will 
continue  to  be  collected  by  N  ASS  and 
published  by  NASS  in  their  "Prices 
Received"  publication. 

Conforming  Changes 

As  proposed  in  the  Notice  of  Hearing, 
conforming  changes  are  provided  in  the 
butterfat  differential  section  to  allow  for 
thn  use  of  the  updated  base  month  M- 
\V  price  in  the  butterfat  differential 
calculation.  To  calculate  a  butterfat 
differential  that  will  reflect  the  most 
current  marketing  conditions,  the 
preceding  month's  base  month  M-W 
price  at  test,  updated  by  the  current 
month's  product  formula  updater.  will 
b«  used  in  conjimction  with  the  current 
month's  butter  price.  A  comparison 
between  the  above  butterfat  differential 
and  the  current  butterfat  differential 
results  in  slight  differences.  This 
method  of  calculating  the  butterfat 
differential  was  supported  in  the  CMPC 
and  NFO  briefs. 

Additional  changes  have  been  made 
to  the  Black  Hills,  South  Dakota,  Pacific 
Northwest,  Southwestern  Idaho-Eastern 
Oregon,  and  Great  Basin  orders.  One 
change  has  been  made  to  the  Black  Hills 
order  to  provide  for  uniform 
implementation  and  use  of  the  basic 
formula  price  in  all  Federal  orders.  This 
has  been  accomplished  by  removing  the 
butter/powder  formula  price.  One 
conforming  change  each  has  been  made 
to  the  Paci&c  Northwest.  Southwestern 
Idaho-Eastern  Oregon,  and  Great  Basin 
orders  to  provide  for  more  uniform 
location  of  the  butterfat  differential 
provision  within  these  orders. 

Rulings  on  Proposed  Findings  and 
Conclusions 

• 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 


General  Fiodin^ 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  England 
and  Other  Marketing  Area  orders  were 
first  issued  and  when  they  wrere 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
.\ct; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  ai'ailable  supplies  of 
feeds,  and  other  economic  conditions 
which  afTect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Recommended  Marketing  Agreements 
and  Orders  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  bef.ause  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
orders  amending  the  orders,  as 
amended,  regulating  the  handling  of 
milk  in  the  New  England  and  Other 
Marketing  Areas  are  recommended  as 
the  detailed  and  appropriate  means  by 
which  the  foregoing  conclusions  may  be 
carried  out; 


List  of  Subjects  in 
1002. 1004, 1005, 
1012. 1013. 1030. 
1040.1044.1046. 
1065. 1068. 1075, 
1094. 1096, 1099. 
1126.1131.1134. 
1139 

Milk  marketing  orders. 

1.  The  authority  citation  for  7  CFR 
Parts  1001, 1002. 1004. 1005. 1006. 
1007. 1011.  1012.  1013,  1030,  1032, 


7  CFR  Parts  1001. 
1006,1007,1011. 
1032, 1033, 1036. 
1049, 1050. 1064. 
1076. 1079,  1093. 
1106, 1108, 1124, 
1135,1137,1138. 


1033.1036.1040.1044,1046.1049, 
1050.  1064. 1065. 1068.  1075. 1076. 
1079.  1093.  1094.  1096. 1099, 1106. 
1108. 1124, 1126.  1131,  1134.  1135. 
1137. 1138, 1139  is  revised  to  read  as 
follows; 

'  Authority:  7  II.S.C.  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  Section  1001.51  isainended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1001.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 
butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1001.76  and 
rounded  to  the  nearest  cent,  plus  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  drj'  milk  and 
Cheddar  cheese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

(1 )  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dr\'  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
annual  yield  factors,  for  the  preceding 
month  and  separately  for  the  current 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butler-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  4.27; 

(B)  Muhiply  the  nonfat  drv  milk  price 
by  8.07;  and 

(C)  Muhiply  the  drv  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  Cheddar  cneese  price 
by  9.87;  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(li)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfot 
dr>'  milk  price,  as  reported  by  the 
Dejjartment. 

(iii)  Dry  buttermilk  price.  Dry 
buttermilk  price  noeans  the  simple 
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average  for  tl  e  month  of  the  Central 
States  dry  bu  [termilk  price,  as  reported 
by  the  Depart  ment. 

(iv)  Chedd  ir  cheese  price.  Cheddar 
cheese  price  neans  the  simple  average 
for  the  montl  i  of  the  National  Cheese 
Exchange  40-  pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(v)  Butter  (pvm  whey  cream)  price. 
Butter  (from  vhey  cream)  price  means 
the  simple  a^  erage  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  fis  reported  by  the 
Department.  I 

(3)  Determine  the  amoimts  by  which 
the  gross  valine  per  hundredweight  of 
milk  used  to  hianufacture  butter-nonfat 
dry  milk  and]  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  [Cheddar  cheese  for  the 
current  montn  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  mAnth. 

(4)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  f  ursuant  to  paragraph  (a)(3) 
of  this  sectioi  by  determining  the 
relative  propsrtion  that  the  data 
included  in  « ach  of  the  following 
paragraphs  ij  of  the  total  of  the  data 
represented  i  n  paragraphs  (a)(4)(i)  and 
(a)(4)(ii): 

(i)  Combins  the  total  nonfat  dry  milk 
production  f  )r  the  States  of  Miimesota 
and  Wiscons  n,  as  reported  by  the 
Department,  for  the  most  recent 
reporting  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  detei  mine  the  quantity  (in 
hundredweij  hts)  of  milk  used  in  the 
production  c  f  butter-nonfat  dry  milk; 
and 

(ii)  Combine  the  total  American 
cheese  prodv  ction  for  the  States  of 
Minnesota  aj  id  Wisconsin,  as  reported 
by  the  Depar  ment.  for  the  most  recent 
reporting  pei  iod.  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  detei  mine  the  quantity  (in 
hundredwei  hts)  of  milk  used  in  the 
production  ( f  American  cheese. 

(5)  Compute  a  weighted  average  of  the 
changes  in  g:  oss  values  per 
hundredwei  ;ht  of  milk  determined 
pursuant  to  taragraph  (a)(3)  of  this 
section  in  ac  :ordance  with  the  relative 
proportions  )f  milk  determined 
pursuant  to  )aragraph  {a)(4)  of  this 
section. 


1001.76  is  amended  by 
graph  (b)  to  read  as  follows: 


2.  Section 
revising  pan 

§  1 001 .76    Bi  tterlat  differential. 


(b)  Round  to  the  nearest  one-tenth 
cent,  which  shall  be  0.138  times  the 
current  month's  butter  price  less  0.0028 


times  the  preceding  month's  average 
pay  price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  piu^uant  to 
§  1001.51(a)(1)  through  (a)(5),  as 
reported  by  the  Department.  The  butter 
price  means  the  simple  average  for  the 
month  of  the  Chicago  Mercantile 
Exchange,  Grade  A  butter  price  as 
reported  by  the  Department. 

PART  1002-MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.51  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1002.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 
butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1002.81  and 
rounded  to  the  nearest  cent,  plus  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  dry  milk  and 
Cheddar  cheese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

(1)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
annual  yield  factors,  for  the  preceding 
month  and  separately  for  the  ciirrent 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  4.27; 

(B)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(C)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  "The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(ii)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 


the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(iii)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(iv)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-poimd  block  Cheddar 
cheese  price,  as  reported  by  the  . 
Department. 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(3)  Determine  the  amounts  by  which 
the  gross  value  per  himdredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(4)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (a)(3) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (a)(4)(i)  and 
(a)(4)(ii): 

(i)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(ii)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
reporting  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundrediveights)  of  milk  used  in  the 
production  of  American  cheese.  (5) 
Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (a)(3)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (a)(4)  of  this 
section. 
•        •        •        •        * 

2.  Section  1002.56  is  amended  by 
revising  paragraphs  (a)(4),  (a)(5)  and 
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(a)(6)  and  by  adding  a  new  paragraph 
(a)(7),  to  read  as  follows: 

§  1 002.56    Announcement  of  class  prices 
and  butterfat  differential. 

•  *         «         *         « 

(a)»   •   • 

(4)  The  basic  formula  price  for  the 
preceding  month,  pursuant  to 

4»  1002.51(a).  as  reported  by  the  United 
Slates  Department  of  Agriculture. 

(5)  The  average  price  per 
hundredwreight  for  manufacturing  grade 
milk,  f.o.b.  plants  in  Wisconsin  and 
Minnesota,  using  the  base  month  series, 
for  the  second  preceding  month,  as 
reported  by  the  United  States 
Department  of  Agriculture. 

(6)  The  average  price  per  pound,  of 
Grade  A  (92-score)  butter,  at  the  Chicago 
Mercantile  Exchange,  for  the  preceding 
month,  as  reported  by  the  United  States 
Department  of  Agriculture. 

(7)  The  average  price  per  pound,  of 
nonfat  dry  milk  f.o.b.  Central  States 
Area,  for  the  preceding  month,  as 
reported  by  tise  United  States 
Department  of  Agriculture. 

«         *        «         *         * 

3.  Section  1002.81  is  revised  to  read 
as  follows: 

§  1002.81    Butterfat  differential. 

The  butterfat  differential  lor  the 
adjustment  of  prices  as  specified  in  this 
part  shall  be  plus  or  minus  for  each  one- 
tenth  of  one  percent  of  butterfat  above 
or  below  3.5  percent  by  an  amount 
computed  as  follows:  Round  to  the 
nearest  one-tenth  cent,  0.138  times  the 
current  month's  butter  price  less  0.0028 
times  the  preceding  month's  average 
pay  price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to 
§  1002.51(a)(1)  through  (a)(5),  as 
reported  by  the  Department.  The  butter 
price  means  the  simple  average  for  the 
month  of  the  Chicago  Mercantile 
Exchange.  Grade  A  butter  price  as 
reported  by  the  DepartmcMit. 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.50  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1 004.50    Class  and  component  prices. 

*  *        *        *        « 

(d)*   •   ' 

(1)  Compute  a  butterfat  differential 
per  one  percent  butterfat,  rounded  to  the 
nearest  one-tenth  cent,  by  multiplying 
the  current  month's  butter  price  by  1.38, 
and  subtract  from  the  result  an  amount 
determined  by  multiplying  0.028  by  the 
preceding  month's  average  pay  price  per 


hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to 
§  1004.51  (a)U)  through  (a)(5).  as 
reported  by  the  Department.  The  butter 
price  means  the  simple  average  for  the 
month  of  the  Chicago  Mercantile 
Exchange.  Grade  A  butter  price  as 
reported  by  the  Department 
•        •        •        •        « 

2.  Section  1004.51  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1004.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manu  facturing  grade  milk  in 
Minnesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 
butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1004.50(d)(1) 
and  rounded  to  the  nearest  cent,  plus  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  dry  milk  and 
Cheddar  ciieese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

( 1 )  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
annual  yield  factors,  for  the  preceding 
month  and  separately  for  the  current 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  4.27: 

(B)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(C)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
man'.ifacture  Cheddar  cheese  shall  be 
the  sura  of  the  following  computations: 

(A)  Multiply  the  Cheddar  cheese  price 
by  9.87:  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A.^ 
butter  price,  as  reported  by  the 
Department. 

(ii)  Nonfat  dr\'  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dr)'  milk  price,  as  reported  by  the 
Dejiartraent. 


(iii)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(iv)  Cheddar  cheese  pace.  Cheddar 
cheese  pric«  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
chease  price,  as  reported  by  the 
Department. 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  \ 
butter  price,  as  reported  by  the 
Department. 

(3)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dn,'  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(4)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (a)(l| 
of  this  section  by  determining  the 
iflative  proportion  that  the  data 
included  in  each  of  the  following 
p>aragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (a)(4)(i)  and 
{a)(4)(ii): 

(i)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  MinnesotH 
and  Wisconsin,  as  reported  by  ihv 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  noafat  dr\-  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk: 
and 

(ii)  Combine  the  total  Americaji 
ciieese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(5)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (a)(3)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (a)(4)  of  this 
section. 


PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

1.  Section  1005.51  is  revised  to  read 
as  follows: 
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S 1 005.51    Bssid  f  onnula  price. 

The  basic  fortnula  price  shall  be  the 
preceding  mon  h's  average  pay  price  for 
manufacturing  jrade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  repor  ed  by  the  Department, 
adjusted  to  a  3.b  percent  butterfat  basis 
using  the  buttetfat  differential  for  the 
preceding  mon  h  computed  pursuant  to 
§  1005.74  and  i  ounded  to  the  nearest 
cent,  plus  or  m  nus  the  change  in  gross 
value  yielded  qy  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  compii  ted  pursuant  to 
paragraphs  (a)  \  hrough  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweighl  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  chees(f  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  ojf  this  section  and  annual 
yieldfactors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  bitter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations:  I 

(i)  Multiply  Vie  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply 
by  0.42. 

(2)  The  gross 
manufacture  C  leddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  file  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  b; '  0.238. 

(b)  The  folio  ving  product  prices  shall 
be  used  pursusnt  to  paragraph  (a)  of  this 
section: 

(1)  Butter  pr  ce.  Butter  price  means 
the  simple  ave  "age  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  d  y  milk  price.  Nonfat  dry 
milk-  price  mej  ns  the  simple  average  for 
the  month  of  tl  le  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  butte  mnilk  price.  Dry 
buttermilk  pri(  e  means  the  simple 
average  for  tha|  month  of  the  Central 
States  dry  buttfermilk  price,  as  reported 
by  the  Departn  lent. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  it,  eans  the  simple  average 
for  the  month  tof  the  National  Cheese 
Exchange  40-p  ound  block  Cheddar 
cheese  price,  a  s  reported  by  the 
Department. 

(5)  Butter  (fi  om  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  ave  rage  for  the  month  of  the 
Chicago  Mercs  ntile  Exchange  Grade  A 


the  dry  buttermilk  price 
value  of  milk  used  to 


butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
appUed  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hiuidredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1005.74  is  revised  to  read 
as  follows: 

§1005.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform 
price(s)  shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  roimded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1005.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 


butter  price  as  reported  by  the 
Department. 

PART  1006— MILK  IN  THE  UPPER  . 
FLORIDA  MARKETING  AREA 

1.  Section  1006.51  is  revised  to  read 
as  follows: 

§  1006.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1006.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
himdredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Muhiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and  ^ 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
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for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dr>'  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dr>'  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1006.74  is  revised  to  read 
as  follows: 

§1006.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  roimded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 


manufacturing  grade  milk  in  Mirmesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1006.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  Section  1007.51  is  revised  to  read 
as  follows: 

§  1 007.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Mirmesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1007.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dr>'  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  "The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 


(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Mirmesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
aimual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1007.74  is  revised  to  read 
as  follows: 

§1007.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
for  base  and  excess  milk  shall  be 
increased  or  decreased,  respectively,  for 
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1  kth  percent  buttertat 

.3.5  percent  by  a  butterfal 
rounded  to  the  nearest  one- 
hich  shall  be  0.138  times 
1  nonth's  butter  price  less 
the  preceding  month's 
price  per  hundredweight,  at 
manufacturing  grade  milk  in 
Wisconsin,  using  the 
"  series,  adjusted  pursuant 
a)  through  (e).  as  reported 
Department.  The  butter  price 
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o  Mercantile  Exchange, 
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PART  1011-j-MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 


1.  Section 
as  follows: 


1011.51  is  revi9f»«l  to  read 


§1011.51    aoic  tor muia  prica. 

The  basic  formula  price  shall  be  the 
preceding  n^onlhs  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wiscon  lin  using  the  "base  month" 
series,  as  rejiorted  by  the  I>;partment, 
adjusted  to  j  .  3  5  percent  butterfat  basis 
using  the  bu  tterfat  differential  for  the 
preceding  a\  ontb  computed  pursuant  to 
§1011.74  ard  rounded  tolbe  nearest 
cent,  plus  01  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cii  eddar  cheese  product  price 
formula  con  puted  pursuant  to 
paragraphs  I  a)  through  (e)  of  this 
section. 

(a)  The  grtss  values  of  per 
hundredwei  ^t  of  milk  used  to 
manufacturi  butter-nonfat  dry  milk  and 
Cheddar  ch<  ese  shall  be  computed, 
using  price  i  ata  determined  pursuant  to 
paragraph  (l )  of  this  section  and  annual 
yield  factors ,  for  the  preceding  month 
and  separate  ly  for  the  cun-ent  month  as 
follows: 

(1)  The  grtss  value  of  milk  used  to 
manufactun  butter-nonfat  dry  milk 
shall  be  the  >um  of  the  following 
computatioi  s: 

(i)  Miiltip  y  the  butter  jwice  by  4.27; 

(ii)  Mull  if  ly  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multi  )ly  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gr  >S8  value  of  milk  used  \o 
manufactun  Cheddar  cheese  shall  be 
the  sum  oft  le  following  computations: 

(i)  Multip  y  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multif  ly  the  butter  (from  whej' 
cream)  price  by  0.238. 

(b)  The  fo  lowing  product  prices  shall 
be  used  pun  u ant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  jrice.  Butter  price  means 
the  simple  a  /erage  for  the  month  of  the 


Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Dejparlraent. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
.States  dry  buttermilk  price,  as  reporteri 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

( 1 )  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  Slates  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  ibis  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 


2.  Section  1011.74  is  revised  to  read 
as  follows: 

§  1 01 1 .74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3^5  percent  butterfat,  the  uniform 
price(s)  shall  be  increased  or  decreased, 
respectively,  for  each  one-tenlh  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0. 1 38  times  the  current  month's  butler 
price  less  0.0028  times  the  preceding 
months  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1011. Sl(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Gratle  A 
butter  price  as  reported  by  the 
Department. 

PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1   Section  1012.51  is  revised  to  read 
as  follows: 

§1012.51     Basic  (ormuta  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1012.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as- 
follows:  ' 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(ij  Multiply  the  butter  pric-e  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 
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(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

*(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  mearis  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the^ 
preceding  month. 

(d)  Compute  weighting  factors  te'be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 

"proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 


(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  p>er 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1012.74  is  revised  to  read 
as  follows: 

§1012.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1012,51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1013— MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

1.  Section  1013.51  is  revised  to  read 
as  follows: 

§1013.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufactiuing  grade  milk  in  Mirmesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1013.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry- 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 


(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section; 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  drv 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  diry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 
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be  total  American 
on  for  the  States  of 
kVisconsin.  as  reported 
for  the  most  recent 
and  divide  by  the 
for  Cheddar  cheese, 
I  ne  the  quantity  (in 

of  milk  used  in  the 
American  cheese. 

weighted  average  of  the 
values  per 
of  milk  determined 
graph  (c)  of  this  section 
lidth  the  relative 
ilk  determined 
(d)  of  this 


10 13.74  is  revised  to  read 


(2)  Combine 
cheese  product 
Minnesota  and 
by  the  Departmfent 
preceding  peric  d 
annual  yield  faitor 
9.87.  to  deterra 
hundredweight^) 
production  of 

(e)  Compute 
changes  in  gros  s 
hundredweight 
pursuant  to  par  i 
in  accordance 
proportions  of  Ini 
piirsuant  to  par  igraph 
section. 

2.  Section 
as  follows: 

§  101 3.74    Bum  rfat  differential. 

For  milk  con  aining  more  or  less  than 
3.5  percent  but  erfat,  the  uniform  price 
shall  be  increaj  ed  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variat  on  from  3.5  percent  by  a 
butterfat  diffeit  ntial.  rounded  to  the 
nearest  one-ten  Ih  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.002  8  times  the  preceding 
month's  avera«  pay  price  per 
hundredweight,  at  test,  for 
manufacturingjgrade  milk  in  Minnesota 
and  Wisconsin!  using  the  "base  month" 
series,  adjusted  pursuant  to  §  101 3.5 1(a) 
through  (e).  as  reported  by  the 
Department.  Tie  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Elxchange,  Grade  A 
butler  price  as  sported  by  the 
Department. 

PART  1030— M  ILK  IN  THE  CHICAGO 
REGIONAL  M/  RKETING  AREA 

1.  Section  IC  30.51  is  revised  to  read 

as  follows: 

§  1030.51    Basi(  i  formula  price. 

The  basic  foimula  price  shall  be  the 
preceding  moc  Lbs  average  pay  price  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3  5  percent  butterfat  basis 
using  the  butte  rfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1030.74  and  rounded  to  the  nearest 
cent,  plus  or  m  inus  the  change  in  gross 
value  yielded  1  ly  the  butter-nonfat  dry 
milk  and  Cbecftiar  cheese  product  price 
formula  ccnnpiited  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  biitter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  dal  a  determined  pursuant  to 
paragraph  (b)  (  f  this  section  and  annual 


yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  jjaragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  Is  of 
the  total  of  the  data  represented  in 
paragraphs  (dKl)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 


Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfiat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1030.74  is  revised  to  read 
as  follows; 

§1030.74    Butterfat  ditferentiai 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota  . 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1030.51(a) 
through  (e),  as  reported  by  the 
Dejjartment.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS-EASTERN  MISSOURI 
MARKETING  AREA 

1.  Section  1032.51  is  revised  to  read 

as  follows: 

§  1 032^1    Basic  f  cnnula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department. 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1032.74  and  rounded  to  the  nearest 
cent,  plus  en-  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
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paragraphs  (a)  throu^  (e)  of  &is 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  followiDg 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(il  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  averagge  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Departmrait. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manu&cture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 


this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (dK2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfiat  dry  milk, 
8.07,  to  determirje  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Miiuiesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1032.74  is  revised  to  read 
as  follows: 

§  1032.74    Butterfat  differentiat. 

For  mUk  containing  more  or  less  than 
3.5  percent  butterfat,  the  unifonn  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1032.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1033-MILK  IN  THE  OHK) 
VALLEY  MARKETING  AREA 

1.  Section  1033.51  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 033.51    Basic  f  onmita  prices. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 


butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1033.73  and 
rounded  to  the  nearest  cent,  plus  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  dry  milk  and 
Cheddar  cheese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(l] 
through  (a)(5)  of  this  section. 

(1)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
annual  yield  kctors,  for  the  preceding 
month  and  separately  for  the  current 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butter-nooiat  dry  milk 
shall  be  the  stun  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  4.27; 

(B)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(C)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  Cheddar  cneese  price 
by  9.87;  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (aUl)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(ii)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(iii)  Dry  buttermilk  price.  Ehy 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported  ■ 
by  the  Department. 

(iv)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40- pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  E.xchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(3)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
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manufacture  Cheddar  cheese  for  the 
current  monih  exceed  or  are  less  than 
the  respectiv  j  gross  values  for  the 
preceding  mi  >nth. 

(4)  Compu  e  weighting  factors  to  be 
applied  to  th  5  changes  in  gross  values 
determined  f  ursuant  to  paragraph  (a)(3) 
of  this  sectioii  by  determining  the 
relative  prop  irtion  that  the  data 
included  in  each  of  the  following 
paragraphs  i!  of  the  total  of  the  data 
represented  i  n  paragraphs  (a)(4)(i)  and 
(a)(4)(u): 

(i)  Combin  i  the  total  nonfat  dry  milk 
production  fi  ir  the  States  of  Minnesota 
and  Wiscons  n,  as  reported  by  the 
Department,  'or  the  most  recent 
preceding  pe  riod,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  deteimine  the  quantity  (in 
hundredweij  hts)  of  milk  used  in  the 
production  o  'butter-nonfat  dry  milk; 
and 

(ii)  Combii  le  the  total  American 
cheese  prodi  ction  for  the  States  of 
Minnesota  aiid  Wisconsin,  as  reported 
by  the  Depar  ment,  for  the  most  recent 
preceding  pe  riod,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  deteimine  the  quantity  (in 
hundredweij  hts)  of  milk  used  in  the 
production  c  "  American  cheese. 

(5)  Compu  e  a  weighted  average  of  the 
changes  in  gi  oss  values  per 
hundredweij  ht  of  milk  determined 
pursuant  to  ]  aragraph  (a)(3)  of  this 
section  in  ac  ;ordance  with  the  relative 
proportions  i  )f  milk  determined 
pursuant  to  \  aragraph  (a)(4)  of  this 
section. 


2.  Section 
as  follows: 


1033.73  is  revised  to  read 


§  1033.73    Bu  tterfat  differential. 


For  milk 
3.5  percent 
shall  be 
respectively 
butterfat 
butterfat 
nearest  one- 
0.138  times 
price  less  0. 
month's 
hundredweight 
manu 
and  Wisconin 


;  avei  age 


series, 

through  (e 

Department 

simple 

Chicago 

butter  price 

Department. 


avera  ge 


c  )ntaining  more  or  less  than 
b  utterfat,  the  uniform  price 
increased  or  decreased, 

for  each  one-tenth  percent 
variation  from  3.5  percent  by  a 
difhrential,  rounded  to  the 
I  enlh  cent,  which  shall  be 
current  month's  butter 
()028  times  the  preceding 
pay  price  per 
at  test,  for 
facturijig  grade  milk  in  Minnesota 
using  the  "base  month" 
adjusted  pursuant  to  §  1033.51(a) 
reported  by  the 
The  butter  price  oieans  the 
for  the  month  of  the 
Meifcantile  Exchange,  Grade  A 
IS  reported  by  the 


PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.51  is  revised  to  read 
as  follows: 

§  1 036.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1036.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month  ■ 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 


Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of     . 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  di7  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1036.74  is  revised  to  read 
as  follows: 

§1036.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreasedt 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
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and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1036.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  racmth  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1040— MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  1040.51  is  revised  to  read 
as  follows: 

§1040.51    Basic  fonnuia  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1040.51  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  |e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and  . 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  Tbe  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section; 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 


(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  tbe  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  averse 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  blodc  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Mirmesola 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  tbe  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
987.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1040.74  is  revised  to  read 
as  follows: 

§1040.74    Butterfat  dHferentiaL 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  prices 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 


butterfat  variation  from  3.5  percent  by  a 
butterfat  differentia),  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  nwnth's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  few- 
manufacturing  grade  milk  in  Miniiesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1040.51  (a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1044— MILK  IN  THE  MK^HIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.51  is  amended  by 
revising  paragraph  (a)  to  read  as  foJIows; 

§1044.51    Basic  formuta  price. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 
butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1044.62  and 
rounded  to  the  nearest  cent,  plus  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  dry  milk  and 
Cheddar  cheese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(l ) 
through  (a)(5)  of  this  section. 

( 1 )  The  gross  values  of  pwr 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
annual  yield  factors,  for  the  preceding 
month  and  separately  for  the  current 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  4.27; 

(B)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(C)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  followine  computations: 

(A)  Multiply  the  Cheddar  cneese  price 
by  9.87:  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
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Chicago  Mercanti  e  Exchange.  Grade  AA 
butter  price,  as  re;  )orted  by  the 
Department. 

(ii)  Nonfat  dry  hUk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  tentral  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(iii)  Dry  buttemfilk  price.  Dry 
buttermilk  price  rtieans  the  simple 
average  for  the  m(  mth  of  the  Central 
States  dry  buttem  lilk  price,  as  reported 
by  the  Department. 

(iv)  Cheddar chsese price.  Cheddar 
cheese  price  meai  is  the  simple  average 
for  the  month  of  t  le  National  Cheese 
Exchange  40-pouid  block  Cheddar 
cheese  price,  as  reported  by  the 
Dep)artment. 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whe]  cream)  price  means 
the  simple  averag ;  for  the  month  of  the 
Chicago  Mercanti  e  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department.        j 

(3)  Determine  tie  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  man  ifacture  butter-nonfat 
dry  milk  and  the  ;ross  value  per 
hundredweight  o;  milk  used  to 
manufacture  Che<  dar  cheese  for  the 
current  month  exi  :eed  or  are  less  than 
the  respective  gro  5S  values  for  the 
preceding  month. 

(4)  Compute  w<  ighting  factors  to  be 
applied  to  the  che  nges  in  gross  values 
determined  pursi  ant  to  paragraph  (a)(3) 
of  this  section  by  determining  the 
relative  proportio  i  that  the  data 
included  in  each  )f  the  following 
paragraphs  is  oft  le  total  of  the  data 
represented  in  pa  -agraphs  (a)(4)(i)  and 
(a)(4)(ii): 

(i)  Combine  the  total  nonfat  dry  milk 
production  for  th  (  States  of  Minnesota 
and  Wisconsin,  a  ;  reported  by  the 
Department,  for  t  le  most  recent 
preceding  period  and  divide  by  the 
annual  yield  fact(r  for  nonfat  dry  milk, 
8.07,  to  determini  s  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  bul  ter-nonfat  dry  milk; 
and 

(ii)  Combine  th }  total  American 
cheese  productio  i  for  the  States  of 
Minnesota  and  W  isconsin,  as  reported 
by  the  Departmer  t,  for  the  most  recent 
preceding  period  and  divide  by  the 
annual  yield  factdr  for  Cheddar  cheese, 
9.87,  to  determin  t  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  An  erican  cheese. 

(5)  Compute  a  '  veighted  average  of  the 
changes  in  gross  values  per 
hundredweight  o  '  milk  determined 
pursuant  to  paraj  raph  (a)(3)  of  this, 
section  in  accord  mce  with  the  relative 
proportions  of  m  Ik  determined 


pursuant  to  paragraph  (a)(4)  of  this 
section. 

2.  Section  1044.62  is  revised  to  read 
as  follows: 

§  1 044.62    Butterf at  differential. 

The  applicable  uniform  prices  to  be 
paid  pursuant  to  §  1044.70  shall  be 
increased  or  decreased,  for  each  one- 
tenth  of  one  percent  butterfat  variation 
from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  one- 
tenth  cent,  which  shall  be  0.138  times 
the  current  month's  butter  price  less 
0.0028  times  the  preceding  month's 
average  pay  price  per  hundredweight,  at 
test,  for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin,  using  the 
"base  month"  series,  adjusted  pursuant 
to  §  1044.51  (a)(1)  through  {a)(5),  as 
reported  by  the  Department.  The  butter 
price  means  the  simple  average  for  the 
month  of  the  Chicago  Mercantile 
Exchange,  Grade  A  butter  price  as 
reported  by  the  Department. 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

1.  Section  1046.51  is  revised  to  read 
as  follows: 

§  1046.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1046.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Muhiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 


(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttennilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  themonth  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
{^foduction  for  the  States  of  Mirmesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the ' 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
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hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1046.74  is  revised  to  read 
as  follows: 

§  1 046.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform 
pnce(s)  shall  be  increased  or  decreased, 
lespectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1046.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1049— MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.51  is  revised  to  read 
as  follows: 

§  1 049.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1049.74  and  roimded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 


(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 


(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheesy, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1049.74  is  revised  to  read 
as  follows: 

§1049.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1049.Sl(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1050— MILK  IN  THE  CENTRAL 
ILUNOtS  MARKETING  AREA 

1.  Section  1050.51  is  revised  to  read 
as  follows: 

§  1 050.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1050.74  and  roimded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  p.rice  data  determined  pursua.  t  'o 
paragraph  (b)  of  this  section  and  annual 
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yield  factors,  J  ar  the  preceding  month 
and  separatelj  for  the  current  month  as 
follows: 

(1)  The  gros ;  value  of  milk  used  to 
manufacture  h  utter-nonfat  dry  milk 
shall  be  the  su  tn  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multipl)  the  nonfat  dr}'  milk  price 
by  8.07;  and 

'  (iii)  Multipl  r  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gros ;  value  of  milk  used  to 
manufacture  C  heddar  cheese  shall  be 
the  sum  of  the  following  computations; 

(i)  Multiply  the  Cheddar  cheese  price 
bv  9.87;  and 

'  (ii)  Multiply  the  butter  (from  whey 
cream)  price  b  y  0.238. 

(b)  The  folk  wing  product  prices  shall 
be  used  pursu  mt  to  paragraph  (a)  of  this 
section: 

(1)  Butter piice.  Butter  price  means 
the  simple  av(  rage  for  the  month  of  the 
Chicago  Merciintile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  0  ry  milk  price.  Nonfat  dry 
milk  price  me  uis  the  simple  average  for 
the  month  of  t  le  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  [try  buttt  Tmilk  price.  Dry 
buttermilk  pri::e  means  the  simple 
average  for  th(  i  month  of  the  Central 
States  dry  but  ermilk  price,  as  reported 
by  the  Departi  nent. 

(4)  Cheddai  cheese  price.  Cheddar 
cheese  price  e  leans  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  i  is  reported  by  the 
Department. 

(5)  Butter  (f  vm  whey  cream)  price. 
Butter  (from  v  hey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Merc  mtile  Exchange  Grade  A 
butter  price,  a  5  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  valu ;  per  hundredweight  of 
milk  used  to  i  lanufacture  butter-nonfat 
dry  milk  and  he  gross  value  per 
hundredweig  it  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
c-urrent  montl  i  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Comput  J  weighting  factors  to  be 
applied  to  th<  changes  in  gross  values 
determined  p  ursuant  to  paragraph  (c)  of 
this  section  b  '  determining  the  relative 
proportion  th  it  the  data  included  in 
c!ach  of  the  fo  lowing  paragraphs  is  of 
the  total  of  th  s  data  represented  in 
paragraphs  (dk(l)  and  (d)(2): 

(1)  Combini  i  the  total  nonfat  dry  milk 
production  fo  r  the  States  of  Minnesota 
iuid  Wisconsi  i,  as  reported  by  the 


Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1050.74  is  revised  to  road 
as  follows: 

§1050.74    Butterfat  (tmerential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  dilferential.  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1050.51  (a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1064— MILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

1.  Section  1064.51  is  revised  to  read 
as  follows: 

§  1 064.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1064.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 


paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
tlie  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
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this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1064.74  is  revised  to  read 
as  follows: 

§  1 064.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1064.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.51  is  revised  to  read 
as  follows: 

§  1 065.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 


using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1065.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Muhiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Etepartment. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  buttei-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 


manufacture  Cheddar  (.heese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Miruiesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  oJ 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  tho 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  o.'^  the 
changes  in  gross  values  per 
hundredwpight  of  milk  determined 
pursuant  to  paragraph  (r )  of  this  srction 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1065.74  is  revised  to  read 
.  as  follows: 

§  1 065.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
scries,  adjusted  pursuant  to  §  1065.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  meajis  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  die 
Department. 

PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1068.51  is  revised  to  read 
as  follows: 
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§  1068.51    Basic  to  imila  price. 

The  basic  formi  la  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
iLsing  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1068.74  and  rouided  to  the  nearest 
cent,  plus  or  mini  s  the  change  in  gross 
value  yielded  by  t^e  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  tlirpugh  (e)  of  this 
section.  1 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  buttar-nonfat  dr\'  milk  and 
Cheddar  cheese  skall  be  computed, 
using  price  data  dptermined  pursuant  to 
paragraph  (b)  of  tl  is  section  and  annual 
yield  factors,  for  t  le  preceding  month 
and  separately  foi  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  buttiir-nonfat  dry  milk 
shall  be  the  sum  c  f  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  th(  i  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  th  e  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  vi  lue  of  milk  used  to 
manufacture  Che(  Idar  cheese  shall  be 
the  sum  of  the  fol  owing  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  thi  f  butter  (from  whey 
cream)  price  by  0  238. 

(b)  The  followii  kg  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price  Butter  price  means 
the  simple  averag  b  for  the  month  of  the 
Chicago  Mercantj  le  Exchange.  Grade  AA 
butter  price,  as  re  sorted  by  the 
Department. 

(2)  Nonfat  dry  i  nilk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  [Antral  States  nonfat 
dry  milk  price,  a;  reported  by  the 
Department. 

(3)  Dry  butiem  ilk  price.  Dry 
buttermilk  price  neans  the  simple 
average  for  the  m  anth  of  the  Central 
States  dry  butteniilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  ch  ?ese  price.  Cheddar 
cheese  price  mea  is  the  simple  average 
for  the  month  of  he  National  Cheese 
Exchange  40-poiJ  nd  block  Cheddar 
cheese  price,  as  r  sported  by  the 
Department. 

(5)  Butter  [fmn  i  whey  cream)  price. 
Butter  (from  whe  y  cream)  price  means 
the  simple  averai  ,e  for  the  month  of  the 
Chicago  Mercant  le  llxchange  Grade  A 


butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Mirmesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1068.74  is  revised  to  read 
as  follows: 

9106a74    Buttertat  diflerentiaJ. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
rtspectively.  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §1068.51  (a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 


butter  price  as  reported  by  the 
Department. 

PART  1075— MILK  IN  THE  BLACK 
HILLS,  SOUTH  DAKOTA  MARKETING 
AREA 

1.  Section  1075.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 075.50    Class  prices. 

«         »         •         «         • 

(c)  Class  III  price.  The  Class  111  price 
shall  be  the  basic  formula  price  for  the 
month. 

2.  Section  1075.51  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 075.51    Basic  (onnula  prices. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 
butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1075.74  and 
rounded  to  the  nearest  cent,  p'us  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  dry  milk  and 
Cheddar  cheese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

(1)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
annual  yield  factors,  for  the  preceding 
month  and  separately  for  the  current 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  MulUply  the  butter  price  by  4.27; 

(B)  Muhiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(C)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  "The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(ii)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
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dry  milk  price,  as  reported  by  the 
Department. 

(iii)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(iv)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  n>onth  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(3)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(4)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (a)(3) 
of  this  section  by  determining  the  ' 
relative  propwrtitMi  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (a)(4)(i)  and 
(a)(4)(ii): 

(i)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Miimesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(ii)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  qirantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(5)  Compute  a  weighted  average  of  the 
changes  in  ^t)ss  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (a)(3)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (a)(4)  of  this 
section. 

3.  Section  1075.74  is  revised  to  read 
as  follows: 


§1075.74    ButtartSt<att«nn»A 

The  uniform  price  shall  be  increased 
or  decreased,  respectively,  for  each  one- 
tenth  percent  butterfat  variation  from 
3.5  percent  by  a  butterfat  differential, 
rounded  to  the  nearest  one-tenth  cent, 
which  shall  be  0.138  times  the  current 
month's  butter  price  less  0.0028  times 
the  preceding  month's  average  pay  price 
per  hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to 
§  1075.51(a)(1)  through  (a)(5).  as 
reported  by  the  Department.  The  butter 
price  means  the  simple  average  for  the 
month  of  the  Chicago  Mercantile 
Exchange,  Grade  A  butter  price  as 
reported  by  the  Department. 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Section  1076.51  is  revised  to  read 

as  follows: 

§  1 076.51    Basic  f  omuila  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1076.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
valiie  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
jneld  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  butteri^ilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

fb)  "The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 


( 1 )  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
aimual  yield  factor  for  nonfat  dry  milk.*. 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
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pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section!  1076.74  is  revised  to  read 
as  follows 

§1076.74    B^ttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  ina  eased  or  decreased, 
respectively  for  each  one-tenth  percent 
butterfat  var  iation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-  :enth  cent,  which  shall  be 
0.138  times  iie  current  month's  butter 
price  less  0.p028  times  the  preceding 
month's  average  pay  price  per 
hundred wei  jht,  at  test,  for 
manufacturi  ig  grade  milk  in  Mirmesota 
and  Wisconiiin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1076.51(a) 
through  (e),  as  reported  by  the 
Department,  The  basic  formula  price  for 
the  month  i!  computed  pursuant  to 
§1076.51,  8!  1  reported  by  the 
Department  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Meicantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department 

PART  107&4-MILK  IN  THE  IOWA 
MARKETINi  S  AREA 


1.  Section 
as  follows 


Bi  i$ic  I 


§1079.51 

The  basic 
preceding 
manufacturing 


aiidi 


O' 


and 

series,  as 
adjusted  to 
using  the 
preceding 
§1079.74 
cent,  plus 
value 
milk  and 
formula  coii 
paragraphs 
section. 

(a)  The 
hundredwe 
manufacture 
Cheddar 
using  price 
paragraph 
yield  factor  i 
and  separat  sly 
follows: 

(l)The 
manufactuife 
shall  be  the 
computatio  is 

(i)Multi  ■ 

(ii)  Multib 
by  8.07;  an( 

'{iii)Mult 
bvO.42 


1079.51  is  revised  to  read 


formula  price, 
formula  price  shall  be  the 
nionth's  average  pay  price  for 
grade  milk  in  Minnesota 
Wisconkin  using  the  "base  month" 
reported  by  the  Department, 

3.5  percent  butterfat  basis 
biJtterfat  differential  for  the 
nionth  computed  pursuant  to 
rounded  to  the  nearest 
minus  the  change  in  gross 
yielded  by  the  butter-nonfat  dry 
Cljeddar  cheese  product  price 
puted  pursuant  to 
a)  through  (e)  of  this 


values  of  per 
ght  of  milk  used  to 
butter-nonfat  dry  milk  and 

shall  be  computed, 
data  determined  pursuant  to 
of  this  section  and  annual 
,  for  the  preceding  month 
for  the  current  month  as 


gI3SS 


ch  jese 


f)) 


gioss 


value  of  milk  used  to 
butter-nonfat  dry  milk 
sum  of  the  following 


the  butter  price  by  4.27; 
y  the  nonfat  dry  milk  price 


ply  the  dry  buttermilk  price 


(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  di7  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 


aimiial  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
.  changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1079.74  is  revised  to  read  ' 
as  follows:  -         - 

§  1 079.74    Butterfat  differential.  . 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  imiform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1079.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.51  is  revised  to  read 
as  follows: 

§1093.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month"  ■ 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1093.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(l)The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 


Federal  Register  /Vol.  59.  No.  151  /  Monday.  August  8.  1994  /  Proposed  Rules  40447 


shall  be  the  sum  of  the  following 
computations: 

(i)  Muhiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  flutter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk.price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price.  asTeported 
by  the  Department 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

( 5 )  Bu  tter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  meuiufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  foUowing  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfet  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
aimual  yield  bctor  for  non£at  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 


production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1093.74  is  revised  to  read 
as  follows: 

§1093.74    Butterfat  differential. 

For  milk  containing  morr  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  roimded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
,  and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1093.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1094— lyMLK  IN  THE  NEW 
ORLEANS-MISStSSfPPt  MARKETING 
AREA 

1.  Section  1094.51  is  revised  to  read 
as  follows: 

§  1 094.51     Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1094.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  tliis 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 


Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  buttw-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butler  price  by  4^7; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A.^ 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Ehy 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butler  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  oross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  foUowing  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 
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(1)  Combine  th  B  total  nonfat  dry  milk 
production  for  th  e  States  of  Minnesota 
and  Wisconsin,  a  s  reported  by  the 
Department,  for  me  most  recent 
preceding  periodi  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights]  of  milk  used  in  the 
production  of  bu  ter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  productio  n  for  the  States  of 
Mirmesota  and  W  isconsin,  as  reported 
by  the  Departmei  it,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  fact0r  for  Cheddar  cheese, 
9.87,  to  determinfe  the  quantity  (in 
hundredweights!  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  Values  per 
hundredweight  c^f  milk  determined 
pursuant  to  paraj  raph  (c)  of  this  section 
in  accordance  wi  h  the  relative 
proportions  of  m  Ik  determined 
pursuant  to  paraj  raph  (d)  of  this 
section. 

2.  Section  109-  .74  is.revised  to  read 
as  follows: 

§  1 094.74    Butterl  it  differential. 

For  milk  conta  ning  more  or  less  than 
3.5  percent  butte  fat.  the  uniform  price 
shall  be  increase*  I  or  decreased, 
respectively,  for  i  >ach  one-tenth  percent 
butterfat  variatio  i  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  giade  milk  in  Minnesota 
and  Wisconsin,  i  sing  the  "base  month" 
series,  adjusted  p  ursuant  to  §  1094.51(a) 
through  (e).  as  re  jorted  by  the 
Department.  The  butter  price  means  the 
simple  average  fc  r  the  month  of  the 
Chicago  Mercant  le  Exchange.  Grade  A 
butter  price  as  re  jorted  by  the 
Department. 

PART  1 096— MIljK 
LOUISIANA 


IN  THE  GREATER 
MARKETING  AREA 


1.  Section  109( 
as  follows: 


giad 
u  ling  I 


§1096.51    Basic 

The  basic  formLla 
preceding  month 
manufacturing 
and  Wisconsin 
series,  as  reporteji 
adjusted  to  a  3.5 
using  the  butterfi  t 
preceding  month 
§  1096.74  and  roi  mded 
cent,  plus  or  mirjus 
value  yielded  by 


51  is  revised  to  read 


formula  price. 

price  shall  be  the 
s  average  pay  price  for 
e  milk  in  Minnesota 
the  "base  month" 
by  the  Department, 
>ercent  butterfat  basis 
differential  for  the 
computed  pursuant  to 
to  the  nearest 
the  change  in  gross 
the  butter-nonfat  drv 


milk  and  Cheddar  cheese  product  price 
formula  computed  piu^uant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  piusuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1 )  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  vp.lues 


determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Mirmesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  miUc  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1096.74  is  revised  to  read 
as  follows: 

§1096.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  ofie-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month  ' 
series,  adjusted  pursuant  to  §  1096.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  109*-MILK  IN  THE  PADUCAH, 
KENTUCKY  MARKETING  AREA 

1.  Section  1099.51  is  revised  to  read 
as  follows: 

§  1 099.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month  " 
series,  as  reported  by  the  Department, 
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adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1099.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 

-  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

,  (iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey ' 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  AA 
butter  price,  as  reported  by  the 
Department 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as'reported  by  the 
Department. 

(5)  Butter  (from  whey  cream]  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 


himdredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 

■^annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
aimual  yield  factor  for  Cheddar  cheese. 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  p£uagraph  (d)  of  this 
section. 

2.  Section  1099.74  iS  revised  to  read 
as  follows: 

i  1099.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  roimded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
.month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1099.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 


PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.51  is  revised  to  read 
as  follows:" 

§  1 1 06.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1106.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Muhiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
De{>artment. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 


40450 


Federal  Register  /  Vol.  59.  No.  151  /  Monday,  August  8.  1994  /  Proposed  Rules 


Exchange  40-p  )und  block  Cheddar 
cheese  price,  a ;  reported  by  the 
Department. 

(5)  Butter  (fr  )m  whey  cream)  price. 
Butter  (from  w  ley  cream)  price  means 
the  simple  ave:  age  for  the  month  of  the 
Chicago  Merca  itile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determln  s  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  m  mufacture  butter-nonfat 
dr\'  milk  and  tlie  gross  value  per 
hundredweigh  of  milk  used  to 
manufacture  C  leddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  |  ;ross  values  for  the 
preceding  mon  ;h. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  ( :hanges  in  gross  values 
determined  pu  -suant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  thai  the  data  included  in 
each  of  the  foil  jwing  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)|l)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  fo  r  the  most  recent 
preceding  peril  )d,  and  divide  by  the 
annual  yield  fa  ctor  for  nonfat  dry  milk, 
8.07.  to  determine  the  quantity  (in 
hundredweigh  s)  of  milk  used  in  the 
production  of  I  lutter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Departn  ent,  for  the  most  recent 
preceding  peril  )d,  and  divide  by  the 
annual  yield  fa  ctor  for  Cheddar  cheese, 
9.87.  to  determpne  the  quantity  (in 


hundredweigh 


production  of  i  ^erican  cheese. 


(e)  Compute 


a  weighted  average  of  the 


s)  of  milk  used  in  the 


changes  in  groi  s  values  per 
hundredweigh  of  milk  determined 
pursuant  to  pa  agraph  (c)  of  this  section 
in  accordance  vith  the  relative 
proportions  of  milk  determined 
pursuant  to  pa  agraph  (d)  of  this 
section. 

2.  Section  11 06.74  is  revised  to  read 
as  follows: 

§  1 1 06.74    Butt(  ff at  differential. 

For  milk  con  taining  more  or  less  than 
3.5  percent  bui  terfat.  the  uniform  price 
shall  be  increa  «d  or  decreased, 
respectively,  f(  r  each  one-tenth  percent 
butterfat  variat  on  from  3.5  percent  by  a 
butterfat  differ  mtial,  rounded  to  the 
nearest  one-tei  th  cent,  which  shall  be 
0.138  times  th<  current  month's  butter 
price  less  O.OO;  ;8  times  the  preceding 
month's  averaj  e  pay  price  per 
hundredweigh^.  at  test,  for 
manufacturiiigjgrade  milk  in  Minnesota 


and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1 106.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.51  is  revised  to  read 
as  follows: 

§1108.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1108.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Muhiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 


(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  inonth  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  CJieddar 
cheese  price,  as  reported  by  the 
Department. 

[5]  Bu tter  (from  whey  cream )  price:    - 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Ekipartraent. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  thie  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  djy  milk, 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  inilk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  ptaragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1108.74  is  revised  to  read 
as  follows: 

§1108.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
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butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the"base  month" 
series,  adjusted  pursuant  to  §  1 108.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A. 
butter  price  as  reported  by  the 
Department. 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.19  is  amended  by 
removing  paragraph  (e)  and  revising  the 
section  heading  to  read  as  follows: 

§1124.19    Product  prices. 

•  •        •        *.        • 

2.  Section  1124.50  is  amended  by 
revising  the  reference  in  paragraph  (e) 
and  paragraph  (f)(2)  from  "§  1124.19(e)" 
to  "paragraph  (f)(3)  of  this  section"  and 
adding  a  new  paragraph  (fl(3)  to  read  as 
follows: 

§  1 124.50    Class  and  component  prices. 

•  *        *        *        * 

(f)  *  *  • 

(3)  Compute  a  butterfat  differential 
rounded  to  the  nearest  one-tenth  cent, 
by  multiplying  the  current  month's 
butter  price  by  0.138,  and  subtract  from 
the  result  an  amount  determined  by 
multiplying  0.0028  by  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to 
§  1124.51(a)(1)  through  (a)(5),  as 
reported  by  the  Department.  The  butter 
price  means  the  simple  average  for  the 
month  of  the  Chicago  Mercantile 
Exchange,  Grade  A  butter  price  as 
reported  by  the  Department. 

•  *        •        •        • 

3.  Section  1124.51  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1124.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manufacturing  grade  milk  in 
Mirmesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 
butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1124.50(f)(3) 
and  rounded  to  the  nearest  cent,  plus  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  dry  milk  and 


Cheddar  cheese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

(1)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
armual  yield  factors,  for  the  preceding 
month  and  separately  for  the  current 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  4.27; 

(B)  Multiply  the  nonfat  drv  milk  price 
by  8.07;  and 

(C)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(B)  Muhiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(ii)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(iii)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(iv)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(3)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(4)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 


determined  pursuant  to  paragraph  (a)(3) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (a)(4)(i)  and 
(a)(4)(ii): 

(i)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(ii)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(5)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  detennined 
pursuant  to  paragraph  (a)(3)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (a)(4)  of  this 
section. 

•  •  •  0  • 

4.  Section  1124.75  is  amended  by 
revising  the  reference  in  paragraph 
(a)(2)(i)  from  "§  1124.19(e)"  to 
"§  1124.50(f)(3)". 

PART  1 1 26— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  Section  1126.51  is  revised  to  read 
as  follows: 

§  1 1 26.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Mirmesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1126.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annii.-ii 
yield  factors,  for  the  preceding  month 
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and  separately  for 

follows: 

(1)  The  gross  va 
manufacture  butte  • 
shall  be  the  sum 
computations: 

(i)  Multiply  the 
(ii)  Multiply  the 

by  8.07;  and 
(iii)  Multiply 

by  0.42. 

(2)  The  gross  va 
manufacture 
the  sura  of  the 

(i)  Multiply  the 
bv  9.87:  and 

(ii)  Multiply 
cream)  price  by  0 

(b)  The  followii^ 
be  used  pursuant 
section: 

(1)  Butter  price 
the  simple  averagi 
Chicago  Mercanti 
butter  price,  as 
Department. 

(2)  Nonfat  dry 
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Department. 
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Department 
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butter  price,  as 
Department. 

(c)  Determine 
the  gross  value 
milk  used  to 
dry  milk  and  the 
hundredweight 
manufacture 
current  month 
the  respective 
preceding  month 

(d)  Compute 
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this  section  by 
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each  of  the 
the  total  of  the 
paragraphs  (d)(l] 
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preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 

and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1126.74  is  revised  to  read 
as  follows: 

§  1 126.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1126.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  meahs  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  Section  1131.51  is  revised  to  read 
as  follows: 

§1131^1    Basic  fonnula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  'base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1131.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 


(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
mcmufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
compulations: 

(i)  Multiply  the  butter  price  by  4.27; 

(ii)  Muhiply  the  nonfat  dry  milk  price 
bv  8.07;  and 

"  (iii)  Multiply  the  dry  buttermilk  price 
bv  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computation?: 

(i)  Multiply  the  Cheddar  cheese  price 
bv  9.87;  and 

'  (ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  tlie 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  himdredweight  of 
milk  used  to  maniifacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
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each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  td)(l)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butler-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  «id  Wisconsin,  as  reported 
by  the  IDepartinent,  for  the  most  recent 
preceding  periixl.  and  divide  by  the 
annuafl  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(ej  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  secticm 
in  accordance  with  the  relative 
proportioHS  of  jnoilk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1 131.74  is  revised  to  read 
asiollows: 

§1131.74    Butterfat  differential. 

For  milk  containing  mare  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1 131.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO MARKFTING  AREA 

1.  Section  1134.51  is  revised  to  read 
as  follows: 

§  1 134.51    Basic  fomuiia  price. 

The  basic  formula  price  shaU  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3^  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 


§  1134.74  and  rounded  to  the  nearest 
cent,  plus  or  miruis  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  aind  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredwei^t  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
mamufacture  butter-nonfat  drv-  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Mttltiplv  the  butter  price  bv  4-27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Mukiplv  the  dry  buttermilk  price 
by  0.42. 

(2)  The^ross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(bj  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40- pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  u-hey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  th%gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 


the  respective  grow  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (dMD  and  (d/(2): 

(1)  Combine  the  total  nonfat  dr>'  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 

hundred wei^t  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1134.74  is  rex-ised  to  read 
as  follows: 

§1134.74    Butterfat  differentiai. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  bv  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Mirmesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §1134. 51(a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
IDepartment. 

PART1135-MILKINTHE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  §1135.19  is  amended  by 
removing  paragraph  (e)  and  revising  the 
section  heading  to  read  as  follows: 
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f  1135.19    Pr^uct  prices. 


2.  Section 
revising  the 
and  paragraf  h 
to  "paragrap  1 
adding  a  nev 
follows: 


1135.50  is  amended  by 
1  eference  in  paragraph  (e) 
(0(2)  from  "§1135.19(6)" 
(0(3)  of  this  section"  and 
paragraph  (f](3]  to  read  as 


§11 35.50    Cli  iss  and  component  prices. 


(0* 

(3)  Compu  [ 
rounded  to 
by  multi 
butter  price  1 
the  result 
multiplying 
month's  av 
himdredwei 
manufacturing 
and  Wiscons  in 


tiie : 
iplyiig 


eiage; 


\hi 


tie: 


series,  adjust  ed 
§1135.51(a)(|l) 
reported  by 
price  means 
month  of  the 
Exchange, 
reported  by 


"base  month 
Department, 
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e  a  butterfat  differential 
nearest  one-tenth  cent, 
the  current  month's 
y  0.138,  and  subtract  from 
an]amount  determined  by 
.0028  by  the  preceding 

pay  price  per 
t,  at  test,  for 

grade  milk  in  Minnesota 
,  using  the  "base  month" 
pursuant  to 
through  (a)(5),  as 
Department.  The  butter 
he  simple  average  for  the 
Chicago  Mercantile 
G^de  A  butter  price  as~ 
Department. 


tie: 


3.  Section  1135.51  is  amended  by 
revising  para  graph  (a)  to  read  as  follows: 

§  1 1 35.51    Ba  sic  f ormu  la  prices. 

(a)  The  has  ic  formula  price  shall  be 
the  precedin ;  month's  average  pay  price 
for  manufactiiring  grade  milk  in 
Minnesota  ai^d  Wisconsin  using  the 

series,  as  reported  by  the 
,  {adjusted  to  a  3.5  percent 
butterfat  basi  s  using  the  butterfat 
differential  f  )r  the  preceding  month 
computed  pi  rsuant  to  §1135-50(f)(3) 

to  the  nearest  cent,  plus  or 
minus  the  d  ange  in  gross  value  yielded 
by  the  butter  nonfat  dry  milk  and 
Cheddar  che  !se  product  price  formula 
computed  pi  rsuant  to  paragraphs  (a)(1) 
through  (a)(5 )  of  this  section. 
(1 )  The  grc  ss  values  of  per 
hundredweij  h'  of  milk  used  to 

butter-nonfat  dry  milk  and 
Cheddar  che  jse  shall  be  computed, 
using  price  c  ata  determined  pursuant  to 

(2)  of  this  section  and 

factors,  for  the  preceding 


paragraph  (a 
annual  yield 


month  and  s  sparately  for  the  current 
month  as  fol  ows: 

(i)  The  gro  »  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  <  um  of  the  following 
computation;: 

(A)  Multip  y  the  butter  price  by  4.27; 

(B)  Multip  y  the  nonfat  dry  milk  price 
by  8.07;  and 

(C)  Multip  y  the  dry  buttermilk  price 
bv  0.42 


(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  Cheddar  cneese  price 
by  9.87;  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(ii)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(lii)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(iv)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department.  » 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(3)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(4)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  {a)(3) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (a)(4)(i)  and 
(a)(4)(ii): 

(i)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(ii)  Combine  the  totak  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 


preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(5)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (a)(3)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (a)(4)  of  this 
section. 
***** 

4.  Section  1135.74  is  amended  by 
revising  the  reference  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  from 
"§  1135.19(e)"  to  "§  1135.50(0(3)" 

PART  1137-MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  Section  1137.51  is  revised  to  read 
as  follows: 

§  1 1 37.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1137.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4.27, 
(ii)  Multiply  the  nonfat  dry  milk  price 

by  8.07;  and 
(iii)  Multiply  the  dry  buttermilk  price 

by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 


(1)  Butter  price.  Butter  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dr>'  milk  price,  as  reported  by  the 
Department. 

(3 J  On-  buttermilk  price.  Tiry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
[Department. 

(c)  Detamrine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat    • 
dr>'  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighfting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determrrring  the  relative 
proportion  that  the  data  included  in 
each  of  the  followrng  paragraphs  is -of 
the  total  ot  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  dn,- milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
armual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragrafph  (c)  of  this  section 
in  accordance  with  the  ralatrve 
[)roportions  of  milk  determined 


pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1 137.74  is  revised  to  read 
as  follows: 

§  1 137.74    Buttertat  differential. 

For  miik  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1137.51(a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1 138— MILK  IN  THE  NEW 
MEXICO-VtfEST  TEXAS  MARK£TING 
AREA 

1.  Section  1138.51  is  revised  to  read 
as  follows: 

§  1 138.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1138.74  andjounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  4-27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  And 

(iii)i»iuhipK'  the  drv  buttermilk  price 
by  0.42. 


(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  butter  (from  whey 
c-eam)  price  by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Butter  price.  BuUer  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A.\ 
butter  price,  as  reported  bv  the 
Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dr>'  milk  price,  as  reported  bv  the 
Department. 

(3)  Dry  buttermilk  price.  Dr\ 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 
States  dr\'  buttermilk  price,  as  reported 
by  the  Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  bv  the 
Department. 

(5)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(c)  Determine  the  amoimts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufactiu^  butter-nonfat 
diy  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
,  applied  to  the  changes  in  gross  values 

determined  pursuant  to  paragraph  (c)  of 
this  section  b\'  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2): 

(1)  Combine  the  total  nonfat  diy  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dr>-  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
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annual  yield  lactor  for  Cheddar  cheese, 
9.87,  to  deter  mine  the  quantity  (in 
hundredweij  hts)  of  milk  used  in  the 
production  o  American  cheese. 

(e)  Compul  e  a  weighted  average  of  the 
changes  in  gi  oss  values  per 
hundredweij  ht  of  milk  determined 
pursuant  to  f  aragraph  (c)  of  this  section 
in  accordanoj  with  the  relative 


proportions 
pursuant  to 
section. 

2.  Section 
as  follows: 


<  f  milk  determined 
J  aragraph  (d)  of  this 

1138.74  is  revised  to  read 


incn  ased 


§1138.74 

For  milk 
3.5  percent 
shall  be 
respectively, 
butterfat 
butterfat 
nearest  one 
0.138  times 
price  less  0. 
month's 
hundredweidht 
manufacturii  g 
and  Wisconsin 
series,  a 
through  (e). 
Department 
simple  avera 
Chicago 
butter  price 
Department 


Butterfat  differential. 
c(  intaining  more  or  less  than 
h  jtterfat,  the  uniform  price 
or  decreased, 
for  each  one-tenth  percent 
varifation  from  3.5  percent  by  a 
diffi  srential,  rounded  to  the 
tpnth  cent,  which  shall  be 
current  month's  butter 
0ID28  times  the  preceding 
aver  ige  pay  price  per 
at  test,  for 
grade  milk  in  Miimesota 
using  the  "base  month" 
djustjed  pursuant  to  §  1138.51  (a) 
reported  by  the 
The  butter  price  means  the 
ya  for  the  month  of  the 
Mer  ;antile  Exchange,  Grade  A 
<  s  reported  by  the 


-1.  Section 
changing  the 
from '•§113? 
of  this  sectiop 
paragraph  (e 


(e)  Butterj 
per  pound 
paragraphs 
follows: 

(l)Comput 
rounded  to 
by  multiph 
butter  price 
the  result  an 
multiplying 
month's  av 
hundredwei  jht 
manufacturi  ig 
and  Wisconi  in 


series,  adjus  ed 
(a)(1)  throug  i 
Department 
simple  average 
Chicago  Meicant 
butter  price 
Department 


PART  11394MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 


1139.50  is  amended  by 
reference  in  paragraph  (d) 
51(a)"  to  "paragraph  (e)(1) 

"  and  by  revising 

to  read  as  follows: 


§11 39.50    Cli  iss  and  component  prices. 


If  price.  The  butterfat  price 
be  the  total  of 
( >)(2)  and  (e)(3)  computed  as 


tie 
yiig 


e  age 


e  a  butterfat  differential 
nearest  one-tenth  cent, 
the  current  month's 
)y  0.138,  and  subtract  from 
amount  determined  by 
3.0028  by  the  preceding 
pay  price  per 
at  test,  for 
grade  milk  in  Mirmesota 
,  using  the  "base  month" 
pursuant  to  §1139.51 
(a)(5),  as  reported  by  the 
The  butter  price  means  the 
for  the  month  of  the 
ile  Exchange,  Grade  A 
js  reported  by  the 


(2)  The  skim  milk  value  per 
hundredweight  for  the  month, 
computed  pursuant  to  paragraph  (d)  of 
this  section,  divided  by  100;  and 

(3)  The  butterfat  differential  for  the 
month  computed  pursuant  to  paragraph 
(e)(1)  of  this  section  multiplied  by  10. 

•        •        «        »        • 

Section  1139.51  is  amended  by    ' 
revising  paragraph  (a)  to  read  as  follows: 

§  1 139.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  preceding  month's  average  pay  price 
for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin  using  the 
"base  month"  series,  as  reported  by  the 
Department,  adjusted  to  a  3.5  percent 
butterfat  basis  using  the  butterfat 
differential  for  the  preceding  month 
computed  pursuant  to  §  1139.50(e)(1) 
and  rounded  to  the  nearest  cent,  plus  or 
minus  the  change  in  gross  value  yielded 
by  the  butter-nonfat  dry  milk  and 
Cheddar  cheese  product  price  formula 
computed  pursuant  to  paragraphs  (a)(1) 
through  (a)(S)  of  this  section. 

(1)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (a)(2)  of  this  section  and 
annual  yield  factors,  for  the  preceding 
month  and  separately  for  the  current 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk, 
shall  be  the  sum  of  the  following 
computations: 

(.\\  Multiply  the  butter  price  by  4.27; 

(B)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(C)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
.  the  sum  of  the  following  computations: 

(A)  Muhiply  the  Cheddar  cheese  price 
by  9.87;  and 

(B)  Multiply  the  butter  (from  whey 
cream)  price  by  0.238. 

(2)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(i)  Butter  price.  Butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  AA 
butter  price,  as  reported  by  the 
Department. 

(ii)  Nonfnt  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Central  States  nonfat 
dry  milk  price,  as  reported  by  the 
Department. 

(iii)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Central 


States  dry  buttermilk  price,  as  reported 
by  the  Department. 

(iv)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(v)  Butter  (from  whey  cream)  price. 
Butter  (from  whey  cream)  price  means 
the  simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price,  as  reported  by  the 
Department. 

(3)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(4)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (a)(3) 
of  this  section  by  determining  the  - 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (a)(4)(i)  and 
4a)(4)(ii): 

(i)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Miimesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk,- 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(ii)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual-yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(5)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (a)(3)  of  this 
section  in  accordance  with  the  relative 
projDortions  of  milk  determined 
pursuant  to  paragraph  (a)(4)  of  this 
section. 

•   ,     *        «        *        ■•  ■ 

Dated;  August  3,  1994.  - 

Lon  Hatamiya, 

Administrator. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paijt  142 

[FRL- 

RIN  2040-Aai9 


National  Primary  Drinking  Water 
Regulation^  Implementation  Primary 
Enforcemeftt  Responsibility 

AGENCY:  EnFironmental  Protection 

Agency. 

ACTION:  Nottce  of  proposed  rulemaidng. 


summary:  E  pa  is  giving  notice  that  it  is 
considering  revisions  to  the  regulation 
that  sets  for  h  EPA's  process  for 
initiating  th  e  withdrawal  of  a  State's 
primary  eniarcement  responsibility 
(primacy)  f<  r  the  Public  Water  System 
Supervisior  (PWSS)  program  under  the 
Safe  Drinking  Water  Act.  The  Agency 
proposes  to  revise  the  language  of  this 
regulation  to  clarify  that  once  the 
Administral  or  has  ■"formally 
determined  '  that  a  State  is  out  oT 
compliance  with  primacy  requirements. 
EPA  must  ii  litiate  the  primacy 
withdraw;:?  process  by  notifying  the 
State  of  why  such  determination  was 
made,  allow  ing  the  State  30  days  to 
respond,  an  d  proceeding  toward  a  fined 
decision,  in  eluding  public  notice  and 
opportunity  for  hearing  on  final 
decisions  to  withdraw  primacy.  The 
Agency  alsc  proposes  other  minor 
revisions  to  the  withdrawal  regulation 
to  simplify  j  ome  of  the  rule  language 
and  clarify  Ihe  points  of  EPA's 
discretion  i>  determining  when  to 
initiate  prin  lacy  withdrawal.  The 
intended  ef  ect  of  this  revision  is  to 
eliminate  c(  nfusion  about  the  Agency's 
primacy  wil  hdrawal  policy.  The  Agency 
solicits  pub  ic  comment  on  the 
proposed  re  vised  language. 
DATES:  Writ  en  comments  should  be 
postmarked  or  delivered  by  hand  by 
September ;  2, 1994. 
ADDRESSES:  Send  written  comments  on 
the  propose  1  rule  to  the  Primacy  Rule 
Comment  C  erk;  Water  Docket  MC- 
4101;  Enviri  tnmental  Protection  Agency; 
401  M  Stree :,  SW.,  Washington.  DC 
20460.  Com  neuters  are  requested  to 
submit  any  eferences  cited  in  their 
conunents.  ( x)mmenters  also  are 
requested  tc  submit  an  original  and  3 
copies  of  th(  ir  written  comments  and 
enclosures,  iximmenters  who  want 
receipt  of  their  comments  acknowledged 
should  inch  ide  a  self-addressed, 
stamped  eni  elope.  No  facsimiles  (faxes) 
will  be  acce  )ted.  The  Agency  would 
prefer  for  cc  mmenters  to  type  or  print 
comments  ii  i  ink.  Commenters  should 
use  a  sepaia  te  paragraph  for  each  issue 


discussed.  Supporting  documents  for 
this  proposed  rulemaking  are  available 
for  review  at  EPA's  Water  Docket;  401 
M  Street.  SW.  Washington.  DC  20460. 
For  access  to  the  Docket  materials,  call 
(202)  260-3027  betwreen  9  a.m.  and  3:30 
p.m.  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  toll  free 
(800)  426-4791.  or  Judy  Lebowich; 
Enforcement  and  Program 
Implementation  Division;  Office  of 
Ground  Water  and  Drinking  Water.  EPA 
(4604).  401  M  Street,  SW..  Washington, 
DC  20460;  telephone  (202)  260-7595. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

40  CFR  part  142.  subpart  B.  sets  out 
requirements  for  States  to  obtain 
primacy  for  the  Public  Water  System 
Supervision  program,  as  authorized  by 
section  1413  of  the  Safe  Drinking  Water 
Act  (SDWA).  EPA  first  promulgated 
these  regulations  on  January  20. 1976. 
Prompted  by  subsequent  changes  in  the 
operation  and  scope  of  the  PWSS 
program,  largely  due  to  the  1986 
Amendments  to  the  SDWA.  on 
December  20. 1989.  EPA  published 
amendments  to  the  primacy  regulations. 
These  regulatory  amendments 
established  explicit  procedures  that 
States  need  to  follow  to  revise  their 
approved  primacy  programs  to  adopt 
the  requirements  of  new  or  revised  EPA 
drinking  water  regulations.  The  rule 
allowed  primacy  States  to  request  an 
extension  of  up  to  two  years  after  the 
effective  date  of  new  EPA  drinking 
water  regulations  to  adopt  the 
regulations  as  State  law.  The  National 
Wildlife  Federation  (NWF),  in  a  petition 
for  review  filed  in  the  U.S.  Court  o£ 
Appeals  for  the  HKstrict  of  Columbia 
Circuit  [National  Wildlife  Federation  v. 
Reilly,  No.  90-1072).  contended  that 
this  extension  period,  diu-ing  which 
primacy  responsibility  is  split  between 
the  federal  and  State  governments,  is 
prohibited  by  the  SDWA.  NWF  argued 
thai  a  State's  primacy  for  the  entire 
drinking  water  program  necessarily 
ceases  whenever  a  State  fails  to  adopt  a 
new  EPA  regulation  by  its  effective  date. 
On  February  15, 1991.  however,  the 
Court  upheld  the  extensions  regulation 
and  found  that  EPA's  approach  of 
allowing  extensions  is  consistent  with 
Congressional  intent  that  the  Act 
primarily  be  a  State  and  locally  run 
program.  National  Wildlife  Federation  v. 
EPA.  925  F.2d  470  (D.C.  Cir.  1991).  The 
1989  rulemaking  also  modified  the 
language  of  the  regulation  that  concerns 
EPA's  initiation  of  procedures  that 
could  lead  to  withdrawal  of  primacy 
status  for  States  that  EPA  determines  are 


not  continuing  to  meet  the  requirements 
for  primacy  (see  §  142.17(a)(2)).  The 
language  of  this  provision  is  the  subject 
of  today's  action. 

As  promulgated  in  December  1989, 
this  provision  reads  as  follows: 

When,  on  the  basis  of  the  Adrninisfrator's 
review  or  other  available  information,  the 
Administrator  determines  that  a  State  no 
longer  meets  the  requirements  set  forth  in 
$^142.10,  and  the  State  has  failed  to  request 
or  has  been  denied  an  extension  under 
§  142.12(b)(2)  of  the  deadlines  for  meeting 
those  requirements,  or  has  failed  to  take 
corrective  actions  required  by  the 
Administrator,  the  Administrator  may 
initiate  proceedings  to  withdraw  primacy 
approval.  The  Administrator  shall  notify  the 
State  in  writing  of  EPA's  intention  to  initiate 
withdrawal  proceedings  and  shall  summarize 
in  the  notice  the  information  available  that 
indicates  that  the  State  no  longer  meets  such 
requirements. 

In  the  same  lawsuit,  NWF  challenged 
the  primacy  withdrawal  language,  both 
procedurally  and  substantively.  The 
procediu-al  challenge  alleged  that  EPA 
provided  insufficient  opportunity  for 
the  public  to  comment  on  the  revision 
to  §  142.17(a)(2),  in  violation  of 
requirements  of  the  Administrative 
Procedure  Act  (APA).  Substantively, 
NWF  alleged  that  EPA  was  without 
statutory  authority  to  promulgate  a 
revision  making  explicit  that  it  is  within 
EPA's  discretion  whether  to  initiate 
proceedings  to  withdraw  a  State's  PWSS 
primacy  program. 

In  response  to  NWF's  procedural 
complaint,  the  Agency  issued  a  Notice 
of  Proposed  Rulemaking  to  allow 
additional  public  comment  and 
reconsideration  by  EPA  of  the  language 
of  §  142.17(a)(2)  (55  FR  49398, 
November  28,  1990).  On  June  3, 1991, 
the  Agency  published  a  notice  of  final 
rulemaking  retaining  in  §  142.17(a)(2) 
the  language  on  initiating  primacy 
withdrawals  that  was  previously 
adopted  in  the  December  1989 
rulemaking  (56  FR  25046,  June  3, 1991). 

The  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  issued  an  opinion  on  December 
11, 1992,  in  response  to  NWF's 
substantive  challenge  to  §  142.17(a)(2).  - 
National  Wildlife  Federation  v.  EPA, 
980  F.2d  765.  The  Court  found  that  EPA 
has  broad  discretion  under  the  SDWA 
on  when  to  "determine"  that  a  State  is  . 
out  of  compliance  with  primacy 
requirements.  The  Coiul  ruled, 
however,  that  once  the  Administrator 
has  made  this  determination,  the  SDWA 
requires  EPA  to  initiate  the  primacy 
withdrawal  process  by  notifying  the 
State  of  why  such  a  determination  was 
made,  allowing  the  State  30  days  to 
respond,  and  proceeding  toward  a  final 
decision,  including  public  notice  and    • 
opportunity  for  hearing  on  final 


decisions  to  withdraw  primacy.  The 
Court  found  EPA's  primacy  withdrawal 
regulation  to  be  invalid  because  it  does 
not  require  the  Agency  to  take  these 
steps — instead,  the  regulation  says  that 
after  "determining"  that  the  State  is  out 
of  compliance  with  primacy,  the 
Administrator  "may"  initiate 
withdrawal  proceedings.  The  Court 
therefore  remanded  the  regulation  to, 
EPA  for  modification. 

The  Coiul  emphasized  that  its  review 
focused  only  on  what  EPA  "may  do 
following  a  formal  determination  of 
noncompliance  and  does  not  require 
delving  into  the  Administrator's 
complex  decision-making  process 
regarding  whether  to  make  such  a 
determination  in  the  first  instance."  Id. 
at  774.  The  Court  acknowledged  that  the 
Agency  is  "free  to  decide  that  technical, 
temporary  or  otherwise  unimportant 
violations  of  the  primacy  requirements 
do  not  warrant  a  'determination'  of 
noncompliance,  or  that  the  better 
approach  for  meeting  the  Act's  goals  is 
to  negotiate  with  the  offending  state  or 
to  permit  more  time  for  the  state  to 
come  back  into  compliance."  Thus,  EPA 
may  "negotiate  with  the  state  as  long  as 
necessary  before  determining  that  the 
primacy  requirements  are  no  longer 
met."  W.  at  771. 

The  Court  also  noted  that  "even 
where  a  'determination'  of 
noncompliance  is  made,  the  statute  does 
not  require  the  Agency  to  immediately 
withdraw  primacy.  Rather,  the  EPA  is 
directed  to  provide  notice  and  a  public 
hearing  before  its  determination  of 
nonconformity  with  the  primacy 
standards  becomes  effective.  As  a 
consequence  of  evidence  adduced  at  the 
hearing,  the  EPA  is  entitled  to  conclude 
that  its  original  decision  was  in  error  or 
that  the  State  has  remedied  any 
deficiency  and  to  decide  against 
withdrawal."  Id.  at  771  (citations 
omitted). 

B.  EPA  Response  to  Court  Remand  and 
Other  Conforming  Changes 

EPA  proposes  today  to  modify  the 
language  of  §142. 17(a)(2)  to  respond  to 
the  Court  remand  by  substituting  the 
term  "shall"  for  "may."  Specifically,  the 
existing  language  of  §  142.17(a)(2)  states 
that  the  Administrator  "may"  initiate 
primacy  withdrawal  proceedings  once 
he  or  she  determines  that  a  State's 
primacy  program  fails  to  continue  to 
meet  federal  requirements  for  primacy. 
Under  the  proposed  change,  the 
Administrator  would  be  required  to 
initiate  primacy  withdrawal 
proceedings  once  this  formal 
determination  is  made.  Nevertheless, 
EPA  emphasizes  that  under  this 
proposed  revision,  the  Agency  still 


retains  full  discretion  to  decide  whether 
and  when  to  reach  this  formal 
determination.  For  example,  as 
explained  further  below,  there  may  be 
no  reason  to  formally  determine  that  a 
State  program  is  out  of  compliance  if  the 
State  has  missed  a  deadline  for  adopting 
new  drinking  water  regulations  but  has 
been  granted  or  is  seeking  an  extension 
of  that  deadhne  under  §  142.12. 
Similarly,  there  may  be  no  reason  to 
formally  determine  that  a  State  program 
is  out  of  compliance  if  the  State  is 
otherwise  carrying  out  any  corrective 
actions  that  EPA  may  have  ordered  that 
would  eliminate  the  deficiency  in  the 
State  program. 

With  the  change  to  §  142.17(a)(2) 
proposed  above,  the  primacy 
withdrawal  process  would  consist  of  the 
following  sequential  stejjs. 

1.  EPA's  receipt  of  information,  either 
through  its  aimual  review  of  the  State 
program  (§  142.17(a)(1))  or  otherwise, 
that  the  State  program  may  no  longer  be 
in  compliance  with  the  requirements  for 
primacy. 

2.  EPA's  formal  determination,  made 
at  its  discretion,  that  the  State  no  longer 
complies  with  primacy  requirements 
and  notification  to  the  State  that 
primacy  withdrawal  is  being  initiated 
(§  142.17(a)(2)). 

3.  The  State's  response  to  EPA's 
notice  (§  142.17(a)(3)). 

4.  Final  EPA  determination  that  the 
State  is  in  or  out  of  compliance  and 
notification  to  the  State,  including  a 
notice  to  the  public  and  opportunity  for 
a  hearing  when  the  EPA's  final 
determination  is  that  the  States  does  not 
meet  primacy  requirements. 

(§  142.17(a)(4)). 

These  provisions  provide  EPA  broad 
discretion  on  when  to  "determine  "  that 
a  State  is  out  of  compliance  with 
primacy  requirements.  This  discretion 
allows  EPA  to  work  with  a  State  that  is 
acting  in  good  faith  to  rectify  the 
deficiencies  in  its  program  without 
having  the  Agency  spend  needless  time 
and  resources  on  withdrawal 
proceedings  when  it  appears  that  the 
State  will  soon  resolve  the  problems 
with  its  program.  The  legal  basis  and 
poUcy  considerations  underlying  this 
poUcy  are  further  explained  in  the  June 
1991  rulemaking. 

For  reasons  discussed  below,  EPA 
also  is  proposing  several  minor 
revisions  to  the  language  of 
§§  142.17(a)(1),  (a)(2),  and  (a)(4).  The 
purpose  of  these  revisions  is  to  clarify 
the  points  of  EPA's  discretion  in 
determining  when  to  initiate  primacy 
withdrawal  and  to  simplify  some  of  the 
rule  language. 

When  40  CFR  part  142.  subpart  B,  was 
amended  in  1989,  §  142.10  set  forth  the 


requirements  a  State  must  meet  to 
obtain/retain  primacy.  Some  National 
Primary  Drinking  Water  Regulations 
published  since  that  time  have  added 
additional  primacy  requirements  in 
other  provisions,  e.g.,  the  Special 
Primacy  Requirements  listed  in 
§  142.16.  EPA  therefore  proposes  to 
replace  the  references  to  "§  142.10" 
contained  in  §§  142.17(a)(1).  (a)(2)  and 
(a)(4)  with  references  to  "40  CFR  part 
142,  subpart  B." 

The  language  of  §  142.17(a)(2) 
contains  the  clause, '■*  *  *,  and  the 
State  has  failed  to  request  or  has  been 
denied  an  extension  under 
§  142.12(b)(2j  of  the  deadlines  for 
meeting  those  requirements,  or  h?s 
failed  to  take  other  corrective  actions 
required  by  the  Administrator.  •   *   *." 
The  intent  of  this  clause  is  simpiv  to 
indicate  that,  even  though  the  State  is 
out  of  compliance  with  primacy 
requirements,  there  aie  two  cases  when 
there  generally  is  no  reason  to  initiate 
primacy  withdrawal.  First,  there 
generally  is  no  reason  to  initiate 
primacy  withdrawal  when  a  State  has 
missed  the  deadline  for  revismg  its 
drinking  water  regulations  to 
incorporate  new  Et'A  itjrjulations  uul 
has  applied  for,  and  has  been  granted, 
or  is  awaiting  EPA;>  decision  on!  an 
extension  of  time  in  accordance  with 
§  142.12(b)(2).  Second,  there  generally  is 
no  reason  to  initiate  primacy 
withdrawal  when  the  S'ate  is  out  of 
compliance  for  any  reason  but  iz  taking 
any  corrective  actions  that  may  h^ve 
been  ordered  by  EPA  to  bring  the 
program  back  into  con; pliance. 

The  existing  reguldtory  language  »vas 
not  addressed  by  the  Court  in  its 
decisions,  however  there  could  be  somi> 
confusion  over  its  meaning,  as 
evidenced  in  NWF's  briefs  to  ll^e  D.C. 
Circuit.  NWF  read  this  language  as 
creating  two  "new"  (and  improper) 
conditions  that  must  be  met  before 
primacy  withdrawal  may  be  initiated. 
For  example,  NWF  stated,  this  language 
could  be  read  to  mean  that  EPA  may  mA 
even  consider  sending  a  letter  to  the 
State  reflecting  a  determination  that  tho 
State  is  not  meeting  primacy 
requirements  (and  thereby  initiating 
primacy  withdrawal)  unless  EPA  has 
first  required  the  State  to  take  certain 
corrective  actions.  NWF's  interpretation 
is  not  what  the  language  is  intended  to 
mean.  EPA  did  not  intend  to  cnjate  ne\ 
conditions  for  primacy  withdrawal  witli 
this  language.  EPA  realizes  there  arc- 
cases  in  which  neither  extension's  of 
time  to  adopt  new  regulations  n;)r 
corrective  actions  will  be  Tlc-vnl .  in 
which  case  the  existing  rpgu'lj't'r'. 
language  is  not  intended  to  hj-.i,  ai'y 
effect. 
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EPA  propos  es  to  clarify  its  intent  by 
revising  the  \a  nguage  to  read  as  follows: 
"When,  •  •  * .  the  Administrator 
determines  th  it  a  State  no  longer  meets 
the  requirements  set  forth  in  40  CFR 
part  142,  suboart  B,  the  Administrator 
shall  initiate  proceedings  to  withdraw 
primacy  approval.  Among  the  factors 
the  Administifitor  intends  to  consider  as 
relevant  to  thi^  determination  are  the 
following,  whi  ire  appropriate:  Whether 
the  State  has  r  squested  and  has  been 
granted,  cr  is  (waiting  EPA's  decision 
on,  an  extension  under  §  142.12(b)(2)  of 
the  deadlines  for  meeting  those 
requirements;  and  whether  the  State  is 
taking  correcti  ve  actions  that  may  have 
been  required  by  the  Administrator." 

In  developiilg  language  to  clarify  the 
Administratorjs  discretion,  the  Agency 
considered  twp  other  alternatives.  The 
Agency  considered  replacing  the  clause 
with  the  m'>re  general  language:  "*   *   • 
and  that  the  Sute  is  not  taking  steps 
acceptable  to  EPA  toward  meeting  the 
requirements,!"  *  *."  EPA  believes, 
however,  that  the  language  of  this 
option  is  overly  vague  and  unnecessary 
given  EPA's  bioad  discretion  to 
determine  wh(  iher  and  when  a  State  is 
out  of  complia  nee.  The  Agency  also 
considered  jus  t  deleting  the  clause.  EPA 
believes,  how*  ver,  thai  States  might 
inappropriaieli^  interpret  this  approach 
as  a  change  ia  EPA's  policy  to  attempt 
to  negotiats  or  order  corrective  actions 
before  it  forma  lly  determines  that  a 
State  program  Is  out  of  compliance  and 
initiates  primacy  withdrawal. 

EPA  also  pn  tposes  to  replace  in 
§  142.17(a)(2)  I  he  term  "of  EPA's 
intention  to  in  tiate"  with  "that  EPA  is 
initiating"  to  t  e  more  direct  about  the 
action  being  ta  sen.  The  Agency  believes 
the  phrase  "-n  ention  to  initiate"  may  be 
confusing  sine  i  it  does  not  clearly  state 
whether  EPA  i  5  or  is  not  initiating 
withdrawal  as  of  that  date.  The 
proposed  revi<  ion  does  not  affect  the 
primacy  withe  rawal  process  itself, 
which  include?  an  opportunity  for  the 
State  to  respon  d  to  the  initial 
notification  th  it  primacy  withdrawal  is 
being  initiated  prior  to  the  Agency 
making  a  "fins  J  determination"  on  State 
primacy. 

Finally,  EPA  proposes  to  make  a 
minor  change  o  the  language  of 
§  142.17(a)(4).  As  promulgated  in 
December  198'  I,  this  provision  reads  as 
follows: 


,  ma  le 
;  seel  ion 


After  reviewir  g 
State,  if  any. 
(a)(3)  of  this 
either  determine 
meets  the 
State  continues 
and  shall  no'  'v 
determination 


the  submission  of  the 
pursuant  to  paragraph 
the  Administrator  shall 
that  the  State  no  longer 
requirements  of  §  142.10  or  that  the 
meet  those  requirements, 
he  State  of  his  or  her 
determination  that  the 


/  ny  1 


State  no  longer  meets  the  requirements  of 
§  142.10  shall  not  become  effective  except  as 
provided  in  §  142.13. 

EPA  proposes  to  substitute  the  phrase 
"make  a  final  determination  either"  for 
the  phrase  "either  determine"  and  to 
substitute  the  phrase  "Any  final 
determination"  for  the  phrase  "Any 
determination"  in  §  142.17(a)(4). 

The  proposed  change  clarifies  that  the 
Administrator's  "final  determination" 
in  §  142.17(a)(4)  on  whether  the  State  is 
continuing  to  meet  the  requirements  for 
primacy  is  distinct  from  the  initial 
"formal  determination"  made  under 
§  142.17(a)(2)  and  is  preceded  by  an 
opportunity  for  public  comment. 
Although  the  term  "determination"  is 
used  in  two  sections  of  the  current 
regulation,  the  different  events  that  they 
refer  to  are  clear  in  their  respective 
contexts  and  this  issue  has  not  been  a 
point  of  legal  contention.  Nevertheless, 
the  Agency  believes  the  minor 
adjustment  proposed  today  would 
prevent  misinterpretations  in  the  future. 

C.  Request  for  Comments 

The  Agency  invites  all  interested 
persons  to  submit  comments  within  45 
days  on  all  aspects  of  this  proposal  to 
revise  the  language  of  §§  142.17(a)(2) 
and  142.17(a)(4).  After  carefully 
considering  all  public  comments,  EPA 
will  promulgate  final  language  for  these 
provisions.  If  EPA  decides  to  change  the 
language  today  proposed,  the  Agency 
may  also  make  minor  conforming 
changes  to  other  parts  of  Part  142  at  the 
same  time. 

D.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4,  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  CMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(a)  Have  an  annual  efi'ect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(c)  Materially  alter  the  budgetary 
impact  on  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action"   . 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject -to 
0MB  review. 

E.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the  RFA, 
5  U.S.C.  605(b),  EPA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  revises  existing  procedural 
requirements  for  initiating  withdrawal 
of  State  primacy  by  clarifying  the  extent 
of  EPA  discretion  in  initiating  the 
process;  States  are  not  considered  small 
entities  imder  this  rulemaking  for  RFA 
purposes. 

F.  Paperwork  Reduction  Act 

The  proposed  regulations  contain  no 
new  or  additional  information 
collection  activities  and,  therefore,  no  ' 
information  collection  request  will  be 
submitted  to  the  Office  ot  Management 
and  Budget  for  review  in  compliance 
with  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  142 . 

Environmental  protection. 
Administrative  practices  and 
procedures,  Indians,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements.  Water  supply. 

Dated:  July  27, 1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  142,  chapter  1.  title  40  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  pa'rt  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g,  300g-l.  300g- 
2,  300g-3,  300g-4,  300g-5,  300g-€,  300j-r4 
and  300J-9. 

2.  Section  142.17  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2)  and 
(a)(4)  to  read  as  follows: 

S 1 42.1 7    Review  of  State  programs  and 
procedures  for  wittidrawal  of  approved 
primacy  programs. 

(a)(1)  At  least  annually,  the 
Administrator  shall  review,  with  respect 
to  each  State  determined  to  have 
primary  enforcement  responsibility,  the 
comphance  of  the  State  with  the 
requirements  set  forth  in  40  CFR  part 
142,  subpart  B,  and  the  approved  State 
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primacy  program.  At  the  time  of  this 
review,  the  State  sh6dl  notify  the 
Administrator  of  any  State-initiated 
program  changes  (i.e.,  changes  other 
than  those  to  adopt  new  or  revised  EPA 
regulations),  and  of  any  transfer  of  all  or 
part  of  its  program  from  the  approved 
State  agency  to  any  other  State  agency. 

(2)  When,  on  the  basis  of  the 
Administrator's  review  or  other 
available  information,  the  Administrator 
determines  that  a  State  no  longer  meets 
the  requirements  set  forth  in  40  CFR 
part  142,  subpart  B,  the  Administrator 
shall  initiate  proceedings  to  withdraw 
primacy  approval.  Among  the  factors 
the  Administrator  intends  to  consider  as 


relevant  to  this  determination  are  the 
following,  where  appropriate:  whether 
the  State  has  requested  and  has  been 
granted,  or  is  awaiting  EPA's  decision 
on,  an  extension  imder  §  142.12(b)(2)  of 
the  deadlines  for  meeting  those 
requirements;  and  whether  the  State  is 
taking  corrective  actions  that  may  have 
been  required  by  the  Administrator.  The 
Administrator  shall  notify  the  State  in 
writing  that  EPA  is  initiating  primacy 
withdrawal  proceedings  and  shall 
summarize  in  the  notice  the  information 
available  that  indicates  that  the  State  no 
longer  meets  such  requirements. 


(4)  After  reviewing  the  submission  of 
the  State,  if  any,  made  pursuant  to 
paragraph  (a)(3)  of  this  section,  the 
Administrator  shall  make  a  final 
determination  either  that  the  State  no 
longer  meets  the  requirements  of  40  CFR 
part  l42,  subpart  B,  or  that  the  State 
continues  to  meet  those  requirements, 
and  shall  notify  the  State  of  his  or  her 
determination.  Any  determination  that 
the  State  no  longer  meets  the 
requirements  of  40  CFR  part  142, 
subpart  B,  shall  not  become  effective 
except  as  provided  in  §  142.13. 
***** 
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Title 


Stock  Number 


Price      Revision  Date 


This  checkfst.  prepared  by  the  Office  of  the  Federal  Register,  is 

published  vireekty.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Govemnient  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  vfhich  is  revised  rrxinthly. 

The  annuallrate  for  subscription  to  aU  revised  volumes  is  S829.00 
domestic,  9207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittarx:e  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your  charge  orders 
to  (202)  51 : -2233. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-022-00001-2) $5.00 

3  (1993  Cor  '^piioficn 
and  Portsj  100  ond 
101)  ... 


SParts: 
1-699  .... 
700-1199 
1200-end,6 
Reserved] 

7  Parts: 

0-26 

27-^  

46-51  

52  

53-209  

210-299  .... 

300-399  .... 

400-699.... 

70(M99  .... 

900-W9.... 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End.. 

8  

SParts: 

1-199 

200-End  ... 

10  Parts: 

0-50 

51-199  

200-399  .... 
400-499  .... 
500-€nd  ... 


11  

12  Parts: 

1-199  

200-219  .. 
220-299.. 
300^99.. 
500-599.. 
600-€nd  . 

13  


.  (869-022-00002-1) 33.00 


.  (86W122-00003-9) 


550 


(6 


.(869-022-00004-7) 22.00 

.  (869-022-00005-5) 19.00 

.  (869-022^)0006-3) 23.00 


(869-022-00007-1) 21.00 

(86W)22-O0008-0) 14.00 

(869-022-00009-8) 20.00 

(869-022-00010-1) 30.00 

(86W)22-0001 1-0) 23.00 

(869-022-00012-8) 32.00 

(86W)22-O0O13-6) 16.00 

(869-022-000 14-4) 18.00 

(869-022-00015-2) 22.00 

(86W)22-00016-1) 34.00 

(869-022-00017-9) 23.00 

, (869-022-00018-7) 15.00 

(869-022-0001^5 12.00 

(869-022-00020-9) 30.00 

(869-022-00021-7) 30.00 

(869-022-00022-5) 15.00 

(869-022-00023-3) iOJOO 

(869-022-00024-1) 35.00 

(869-022^)0025-0) 14.00 

(86W)22-00026-8) 22.00 


.  (869-022-00027-6) 29.00 

.  (869-022-00028-4) 23.00 

.  (869-022-00029-2) 29.00 

.  (869-O22-O003(W) 22.00 

.  (869-022-00031-4) 15.00 

.(869-022-00032-2) 21.00 

.  (869-022-00033-1) 37.00 

.  (869-022-<»034-9) 14.00 


.(869-022-00035-7) *  12.00 

.  (869-022-00036-5) 16.00 

.  (869-022-00037-3) 28.00 

(869-022-00038-1) 22.00 

.  (869-022-00039-0) 20.00 

.  (869-022-00040-3) 32.00 

.  (869-022-00041-1) 30.00 


Jon.  1 

,  1994 

'Jon.  1 

,  1994 

Jon.  1 

,  1994 

Jon.  1 

.  1994 

Jon.  1 

,1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

*Jan.  1 

1993 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jan.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  ! 

1994 

Jon.  1, 

1994 

Jon.  1 

1994 

Jen.  1 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jon.  1, 

1994 

*jQn.  1. 

1993 

Jon.  1. 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

14  Parts: 

1-59 ...(869-022-00042-0) 32.00 

60-139 „ (869-022-00043-8) 26M 

140-199 (869-022-0004*-6) 13.00 

200-1 199 (869-022-00045-4) 23.00 

1200-£nd (869-O22-O0046-2) 16.00 

15  Parts: 

0-299  _ (869-022-00047-1) .. 

300-799  .„ „ (86^)22-00048-4)  .. 

800-£nd  (869-022-00049-7)  .. 


15.00 
26.00 
23.00 

6J0 
18.00 
25.00 

18.00 
30.00 

16.00 
19.00 
13.00 
11.00 

35.00 
12.00 

20.00 
31.00 
31.00 

21  Parts: 

1-99  (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21.00 

170-199 (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7.00 


16  Parts: 

0-149  (869-022-00050-1) 

150-999 (869-022-00051-9) 

10OO-£nd (869-022-00052-7) 

17  Parts: 

1-199  (869-019-00054-2) , 

200-239 (869-019-00055-1)  , 

240-£nd  (869-019-00056-9)  . 

18  Parts: 

1-149  (869-019-00057-7) . 

150-279  ....^ (869-022-00058-6)  . 

280-399 (869-022-00059^)  . 

400-€nd  (869-022-00060-8) . 

19  Parts: 

1-199  (869-019-00061-5)  . 

200-€nd (869-022-00062-4) . 

20  Parts: 

1-399 (869-022-00063-2)  . 

400^99 (869-019-00064-0)  . 

500-€nd  (869-022-00065-9)  . 


300-499  .„ (869-0  19-O0O7Oh») 

•500-599  (869-022-00071-3) 

600-799 (869-022-00072-1) 

800-1299 (869-022-00073-0) 

1300-£nd (869-022-00074-8) 

22  Parts: 

1-299  (869-022-00075-6) 

300-€nd (869-022-00076-4) 


34.00 
16X)0 
8iO 
22.00 
13.00 

32.00 
23.00 


§§1.1001-1.1400  (369-022-00094-2) 

§§1.1401-£nd  (869-022-00095-1) 

2-29  (869-022-00096-9) 

•30-39 (869-022-00097-7) 

40-49  (869-019-00098-4) 

50-299 (869-022-00099-3) 

300-499 ;..  (869-O17-O010O-O) 


24.00 
32.00 
24.00 
18.00 
13.00 
14.00 
23.00 
500-599 „..._ (869-022-00101-9) 6.00 


Jon.  1,  1994 
Jon.  1.  1994 
Joa  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1, 1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Apr.  1,  1993 
June  1,  1993 
June  1,  1993 

Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1.  1993 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 


23  (869-019-00077-1) 21.00        Apr.  1,  1993 

24  Parts: 

0-199  (869-022-00078-1) 

200-499 (869-019-00079-8) 

500-699 (869-022-C0O8O-2) 

700-1699 (869-019-00081-0) 


Apr.  1,  1994 
Apr.  1.  1993 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 


36.00 
36.00 
20.00 
39.00 
1700-£nd (869-022-00082-9) 17.00 

25  (869-022-00083-7) 32.00        Apr.  1,  1994 

26  Parts: 

§§  1.0-1-1.60  (869-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00085-2) 37.00 

§§  1.170-1.300  ..„ (869-O19-O0086-1) 23.00 

§§  1.301-1.400 (869-019-00087-9) 21.00 

§§  1.401-1.440 (869-019-00088-7) 31.00 

§§1441-1.500  (869-019-00089-5)  23.00 

•§§1.501-1.640  (869-022-00090-0) 21.00 

§§  1.641-1.850 (869-022-00091-8) 24.00 

§§1.851-1.907 (869-0I9-C0092-5) '.  27.00 

§§1.908-1.1000 (869-022-00093-4) 2700 


Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1993 
'Apr.  U  1990 


Stock  Number 


Prtee 


•60v>-End (869-022-00102-7) 8.00 

27  Parts: 

1-199  (869-019-00103-4) 37.00 

200-End  (869-022-00104-3) 13.00 

28  Parts: 

1-42  (869-019-00105-1) 27.00 

43-end : (869-019-00106-9)  21.00 

29  Parts: 

0-99 ; 

100^99 

500-899 

900-1899  

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§  1910.1000  to 

end)  

1911-1925 _ 

1926 

1927-End  


(869-019-00107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


Revision  Date 
Apr.  1,  1994 

Apr.  1,  1993 
Apr.  1,  1994 

July  1,  1993 
July  1.  1993 

July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


(869-019-00111-5) 31.00        July  1,  1993 


(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-00114-0) 33.00 

(869-019-00115-8) 36.00 

30  Parts: 

1-199  (869-019-00116-6)  .. 

200-699 (869-019-00117-4)  .. 

700-£nd  .T. (869-019-00118-2)  .. 

31  Parts: 

0-199  (869-019-00119-1) .. 

200-End  (869-019-00120-4) .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  VoJ.  II 19.00 

1-39,  Voi.  Ill 18.00 


27.00 
20.00 
27.00 

18.00 
29.00 


1-190  , (869-019-00121-2) 

191-399 (869-019-00122-1) 

400-629 (86W)  19-001 2  W) 

630-699 (869-019-00124-7) . 

700-799 (869-019-00125-5) , 

800-£nd (869-019-00126-3) . 


30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

33  Parts: 

1-124 (869-019-00127-1) 20.00 

125-199 (869-019-00128-0) 25.00 

200-End  (869-019-00129-8) 24.00 

34  Parts: 

1-299  _ (869-019-00130-1) 27.00 

300-399 (869-019-00131-0) 20.00 

400-End  (869-019-00132-8) 37.00 


12.00 

16.00 
35.00 


35  .....(869-019-00133-6) .. 

36  Parts: 

1-199  (869-019-00134-4)  .. 

200-€nd  (869-019-00135-2)  .. 

37 (869-019-00136-1) 20.00 

38  Parts: 

0-17  (869-019-00137-9) 31.00 

18-£nd  (869-019-00138-7) 30.00 

39  (869-019-00139-5) 17.00 

40  Parts: 

1-51  .'...; (869-019-00140-9) 39.00 

52 (869-019-00141-7) 37.00 

53-59  (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 


61-80  (869-019-00144-1) 

81-85  ,... .1869-019-00145-0) 

86-99 (869-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 ..(869-019-00148-4) 


29.00 
21.00 
39.00 
36.00 
24.00 


190-259 ; (869-019-00149-2) 17.00 


260-299 (869-0 19-00 150-6) 

300-399 ■ (869-019-00151-4) 

400-424 (869-019-00152-2) 

425-699 (869-019-00153-1) 

700-789 (869-019-00154-9) 


39.00 
18.00 
2700 
28.00 
26.00 


July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 

2July  1,  1984 

^Juiy  1,  1984 

2July  1.  1984 

July  1.  1993 

July  1,  1993 

July  1,  1993 

»July  1,  1991 

July  1.  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 


Title 


Stock  Number 


Price 
26.00 


790-End  (869-019-00155-7)  .. 

41  Chapters: 

1,  1-1  to  I-IO I3j)0 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13O0 

3-* -... \ASXi 

7 ^ 6O0 

8 450 

9 13.00 

10-1 7  9.50 

18,  Vol.  I,  Pats  1-5  13.00 

18,  Vol.  II,  Ports  6-19 ;. 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100 13.00 

1-100  (869-019-00156-5) 10.00 

-101 .....(869-019-O0157-3) 30.00 

102-200 (869-019-00158-1) 1 1.00 

201-End  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3) .. 

400^29 (869-019-00161-1)  .. 

430-End  (869-019-00162-0)  .. 

43  Parts: 

1-999  (869-019-00163-8)  .. 

1000-3999  (869-019-00164-6)  .. 

4000-End (869-019-00165-4)  .. 


24.00 
25.00 
36.00 

23.00 
32.00 
14.00 


Revision  Date 
July  1,  1993 

sjuty  1,  1984 
5Juty  1,  1984 
»July  1,  1984 
3  July  1,  1984 
3  July  1,  1984 
JJuly  1,  1984 
JJuly  1,  1984 
'July  1,  1984 
'July  1,  1984 
'July  1,  1984 
'July  1,  1984 
July  1,  1993 
July  1,  1993 
sjuly  1,  1991 
July  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 


.(869-019-00166-2) 27.00        Oct.  1,  1993 


45  Parts: 

1-199  „...  (869-019-00167-1) 

200-499 (869-0 19-00 168-9) 

500-1 199 (869-0 19-00 169-7) 

1200-End (869-019-00170-1) 


22.00 
15.00 
30.00 
22.00 


46  Parts: 

1-40  (869-019-00171-9) 18.00 

41-69  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 

90-139 (869-019-00174-3) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20.00 

500-£nd  (869-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00180-8)  .. 

20-39  (869-019-O0181-6)  .. 

40-69  (869-019-00182-4)  .. 

70-79  (869-019-00183-2)  .. 

80-End  (869-019-00184-1) .. 


24.00 
24.00 
14.00 
23.00 
26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) ^...  (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00189-1) 23.00 

7-14  (869-019-00190-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-£nd  , (869-019-00192-1) 17.00 

49  Parts: 

1-99 (869-019-00193-0)  .. 

100-177 (869-019-00194-8)  .. 

178-199 (869-019-00195-6)  ., 

200-399 (869-019-00196-4)  .. 

400-999 (869-019-00197-2) .. 

1000-1199  (869-019-00198-1) .. 

1200-End (869-019-00199-9) .. 

50  Parts: 

1-199  (869-0 19-0(»00-6)  .. 

200-599 (869-019-00201-4)  .. 

600-End (869-019-00202-2) .. 

CFR  Index  and  Findings 
Aids  : (869-022-00053-5)  .. 


23.00 
30.00 
20.00 
27.00 
33.00 
18.00 
22.00 

20.00 
21.00 
22.00 


38.00 


Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 


Jon.  1.  1994 


VI 


Federal  Register  /  Vol.  59,  No.  151  /  Monday,  August  8.  1994  /  Reader  Aids 


THto                                 Stock 
Complele  199-  CFBse« 

Microfiche  CFI  Edition: 
Comptete  s<  t  (one-time  ntKJifing) 
Comptete  S4 1  (one-time  nwiling) 
Complete  Uf  (one-time  moflingl 
SotMcnption  (morted  OS  issued)  .. 
Individuol  c(  pies 


Price       Revision  I 
829.00  1994 


)94 


188.00 

1991 

188.00 

1992 

223.00 

1993 

244.00 

1994 

2.00 

1994 

'  Becouse  Bile  3  is  on  onmxjl  conipikjtion,  mis  vdume  and  aH  previous  volurtes 
shcuW  be  retained  as  o  permoneni  fe»e»ence  source. 

»The  July  1  1985  edrtion  ol  32  CFR  Ports  1-189  conioins  a  note  only  tor 
PctIs  1-39  iTKlusive.  Fa  The  ful  text  o<  the  Defense  Acquisition  Regulolions 
In  Ports  1-39.  consuU  the  three  CFB  volunes  issued  os  of  July  1,  1984,  containing 

tttose  ports. 

>The  July  1,  1985  edition  o»  41  CFR  Chapters  1-100  contains  a  note  only 
lor  Chapters  1  to  49  Inclusive.  For  the.luH  text  ol  procurement  regulations 
in  Chapters  1  to  49.  consult  the  eleven  CFB  volumes  issued  os  ol  July  1, 
1984  coniotftir^g  those  chopters. 

*No  omendments  to  this  volume  were  prorrtuigated  Ajring  the  period  Apr. 
1,  1990  to  Mar.  31,  1994.  Ttie  CFR  volume  issued  April  1,  1990,  should  be 
retained. 

»No  amendments  to  this  volume  were  promulgated  Ajiing  the  period  Mi 
1, 1991  to  June  30, 1993.  The  CFR  volwDe  issued  July  1,  1991,  should  be  relCMwd. 

»No  omendments  to  this  volume  were  promulgaied  (*jring  the  period  January 
1.  1993  to  December  31,  -1993.  The  CFR  volume  issued  Jonuoiy  1,  1993,  should 
be  retained. .  ,  ^  . 


)94 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Offlce  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  Of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with-actess  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  September  13  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register 

Conference  Room,  800  North  Capitol  Street 

NW.  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:    202-523-4538 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 
"Grant  and  cooperative  agreement  awards: 

Association  of  Occupational  and  Environmental  Climes, 

40593^0594 
National  Association  of  County  Health  Officials,  40594- 
40595 
Grants  and  cooperative  agreements;  availability,  etc.: 
Risk  communication  education  for  environmental  health 
professionals  development  and  implementation 
program,  40595-40596 

Agricultural  Marketing  Service 

PROPOSED  RULES 
Potatoes  (Irish)  grown  in — 
Idaho  and  Oregon,  40477-40478    -. 

Agriculture  Department 

See  Agricultural  Marketing  Ser\'ice 
See  Farmers  Home  Administration 
See  Food  Safety  and  Inspection  Service 
See  Rural  Development  Administration 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 
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Guatemala,  40533-40534 

Korea,  40534 

Romania,  40534-40535 

Customs  Service 
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Serra;  John,  et  al.,  40637 

Energy  Department 
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Premanufacture  notices  receipts,  40577—40588 

Executive  Office  of  the  President 
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Farmers  Home  Administration 

PROPOSED  RULES 
Program  regulations: 
Rural  business  enterprise  grants  and  television 
demonstration  grants  program,  40478^0488 

Federal  Aviation  Administration 

RULES 

Class  C,  Class  D,  and  ClasS  E  airspace,  40465-40468 

PROPOSED  RULES 

Airworthiness  directives: 

Boeing,  40488-40492 
NOTICES 
Environmental  statements;  availability,  etc.: 

New  Jersev:  aircraft  flight  patterns;  effects  of  changes. 
40636-40637 
Meetings: 
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Washington,  40590-40591 
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PROPOSED  RULES 
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Filings,  40493 


IV 


Federal  Register  /  Vol.  59.  No.  152  /  Tuesday.  August  9.  1994  /  Contents 


Penii  sula 


OiJ  pipelines: 
Cost-of- 
40502 

NOTICES 

Electric  rate 
Ocean  State 

Environmenta 
Upper 

Applications. 
Algonquin 
Black  Mariiii 
Carnegie  Na  I 
Colorado 
El  Paso  Nat 
Florida  Gas 
Northern 
Overthrusl 
Panhandle 
Questar 
Southern 
Texas  Gas 
Transwestetfci 
Trunkline 
Wallkill 
West  Texas 
WilUston 
Wyoming 


serv  ce  filing  and  reporting  requirements.  40493- 


a^d  corporate  regulation  filings: 
Power  et  al..  40535-^0536 
statements;  availability,  etc.: 
Power  Co.,  40536-40537 
iearings.  determinations,  etc.: 
ts  Transmission  Co.,  40537 
Pipehne  Co..  40537 
ural  Gas  Co.,  40537-40538 
Interstate  Gas  Co.,  40538-40539 
iiral  Gas  Co..  40359 
Transmission  Co..  40539-40540 
Nitural  Gas  Co.,  40540 
Pipeline  Ca.  40540 
i  astern  Pipe  Line  Co.,  40540 
ine  Co..  40540-40541 
Nitural  Gas  Co.,  40541 
Transmission  Corp.,  40541-40542 
Pipeline  Co..  40542 
Co.,  40542 

Co.,  LP.;  correction.  40639 
Gas.  Inc..  40542 
Bj  sin  Interstate  Pipeline  Co..  40542-40543 
!r  terstate  Co..  Ltd..  40543 


Pip  si 


Gas 


Gei  lerating  i 


Federal  Resei|ve  System 

NOTICES 
Applications. 

First  Empin 

Norwest  Coi  p 

St.  Francis 

Summit  Financial 


iearings,  determinations,  etc.. 
State  Corp.  et  al..  40591 
et  al..  40591-40592 
(|:apital  Corp.  ct  al..  40592 
Corp..  40592-40593 


Federal  Trade!  Commission 

PROPOSED  RULfiS 

Antitrust  Impi  ovements  Act: 


Mergers  anc 


report  f  >rm.  40492-40493 


Fish  and  Wild  ife  Service 

PROPOSED  RULi  S 
Endangered  aj  id 
Findings  on 
Conectioi 


Food  and  Dru|g  Administration 

NOTICES 
Committees; 

Center  for 
advisor  r 

Center  for 


Bi 


Crug 


commit 
Internationa 
C<ood  clinical 

for 

40787 
Ctood  clinici  i 

brochui 5 


acquisitions;  premerger  notification  and 


threatened  species: 
petitions,  etc. 
40639 


establishment,  renewal,  termination,  etc.: 
ologics  Evaluation  and  Research  public 
committees,  40598-40599 

Evaluation  and  Research  public  advisory 
ees.  40596-40598 
armonisation  conference 
practices;  guideline  for  essential  documents 
con(|uct  of  a  clinical  study;  availability.  40774- 


1  practices;  guideline  for  investigator's 
;  availability.  40772-40774 


Food  Safety  ^nd  Inspection  Service 

NOTICES 

Committees 

Meat  and  Pi^ultry 
Commi 


establishment,  renewal,  termination,  etc.: 

Inspection  National  Advisory 
Itee.  40519 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
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See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
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Lat)or  Department 
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The  President 
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Presidential  Documents 


Memorandum  of  August  2,  1994 

Imoosition  of  Prohibitions  Pursuant  to  Section  8(a)(4)  of  the 
Fishermen's  Protective  Act  of  1967,  as  Amended 


Memorandum  for  the  Secretary  of  the  Treasury 

Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  under  s(  rtinn 
8(a)(4)  of  the  Fishermen's  Protective  Art  of  1967,  as  amended  (22  H.S.C. 
1978(a)(4)).  I  decided  on  April  11.  1994,  to  prohibit  the  bringing  or  importa- 
tion into  the  United  States  of  fish  and  wildlife  products  of  Taiwan.  I  hereby 
direct  you,  in  consultation  with  the  Secretary  of  the  Interior,  to  pruhibi'l 
the  importation  of  fish  or  wildlife,  as  defined  in  16- U.S. C.  3371  and  50 
CFR  10.12.  and  their  parts  and  prodiK.ts.  of  Taiwan  to  which,  hut  for 
these  prohibitions,  the  "import  declaration  requirements  in  30  CFR  14.61 
would  apply.  These  prohibitions  do  not  apply  to  those  articles  described 
in  50  CFR  14.62,  which  are  excepted  from  the  import  declaration  require- 
ments. The  prohibited  articles  include  but  are  not  limited  to:  (a)  reptile 
leather  shoes,  handbags,  and  other  reptile  leather  articles  and  products: 
(b)  jewelry  made  from  coral,  mussel  shells,  and  bone:  (c)  edible  frogs'  legs: 
(d)  live  goldfish  and  tropical  fish  for  the  aquarium  trade;  and  (e)  bird 
feathers,  down,  and  specimens.  These  import  prohibitions  shall  apply  to 
fish  or  wildlife  and  their  parts  and  products  as  described  above  that  are 
exported  to  the  United  States  after  10  days  from  the  date  of  the  publication 
of  this  memorandum  and  shall  remain  in  effect  until  such  time  as  I  determine. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


IXrtAj/^L^AA  ^j\OA>dk-QA/s 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
.50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-AWA-10J 

Revocation  of  the  Sacramento,  Mather 
AFB,  CA,  Class  C  and  Class  E 
Airspace  Areas  and  Revision  of  the 
Sacramento,  McClellan  AFB,  CA,  Class 
C  Airspace  Area  and  the  Sacramento 
Executive  Airport,  CA,  Class  D 
Airspace  Area 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  revokes  the  Class 
C  and  Class  E  airspace  areas  at  Mather 
Air  Force  Base  (AFB),  Sacramento,  CA, 
due  to  the  closure  of  Mather  AFB  on 
May  15,  1993.  This  action  also  ahers  the 
Sacramento,  McClellan  AFB,  CA,  Class 
C  airspace  area  to  encompass  part  of  the 
airspace  previously  delegated  to  Mather 
AFB.  This  action  will  alter  the 
SacramRpto  Executive  Airport,  CA, 
Class  D  airspace  area  designation  by 
removing  all  references  to  the 
Sacramento  Mather  AFB. 

EFFECTIVE  DATE:  0901  UTC.  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

Supplementary  Information: 

History  * 

On  February  7,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  71)  to  revoke  the  Class  C  and  Class 
E  airspace  areas  at  Mather  AFB, 
Sacramento,  CA,  and  to  alter  the 
Sacramento,  McClellan  AFB,  CA,  Class 
C  airspace  area  and  the  Sacramento 
Executive  Airport,  CA,  Class  D  airspace 
area  (59  FR  5556).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  Two  comments  were  received  in 
response  to  the  proposal.  The  Northern 
California  Airspace  Users  Working 
Group  (NCAUWG)  and  one  of  its 
members  each  submitted  comments  in 
opposition  to  altering  the  existing 
Sacramento.  McClellan  AFB,  CA,  Class 
C  airspace  to  encompass  part  of  the 
airspace  previously  delegated  to  Mather 
AFB. 

NCAUWG  later  withdrew  this 
objection  after  receiving  additional 
information  from  the  F,\A  and  a 
military  representative  from  the 
McClellan  AFB.  Upon  further 
consideration  by  its  members, 
NCAUWG  voted  to  withdravv  its  prior 
objection  and  to  approve  the  proposal  to 
alter  the  existing  Sacramento,  Mather 
-  AFB,  Class  C  airspace.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  the  Class  C  and  Class 
E  airspace  areas  at  Mather  AFB, 
Sacramento.  CA,  due  to  the  closure  of 
Mather  AFB  on  May  15,  19U3.  This 
action  also  alters  the  Sacramento, 
McClellan  AFB,  CA,  Class  C  airspace 
area  to  encompass  part  of  the  airspace 
previously  delegated  to  Mather  AFB. 
This  action  vdll  alter  the  Sacramento 
Executive  Airport,  CA,  Class  D  airspace 
area  designation  by  removing  all 
references  to  the  Sacram.ento  Mather 
AFB.  Qass  C,  D,  and  E  airspace 
designations  are  published  in 
paragraphs  4000,  5000,  and  6003, 
respectively,  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  C,  D,  and  E  airspace  designations 
listed  in  this  document  will  be 
subsequently  removed  or  published,  as 
appropriate,  in  the  Order. 


Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action",  as  defined  by  Executive  Order' 
12866  (Regulatory  Planning  and 
Review).  The  anticipated  costs  and 
benefits  associated  with  this  rule  are 
summarized  below. 

This  rule  will  revoke  the  Mather  AFB 
Class  C  and  Class  E  airspace  areas  at 
Sacramento,  CA.  This  action  is  a  result 
of  the  closure  of  Mather  AFB  on  ,Mav  15, 
1993.  In  addition,  this  rule  will 
accomplish  two  other  objectives.  First,  it 
will  modify  the  Sacramento  Executive 
Airport,  CA,  Class  D  airspace 
designation,  by  removing  all  refrrenr.es 
to  the  Sacramento  Mather  AFB.  Second, 
it  will  modify  the  McCiellan  AFB  Class 
C  airspace  area,  at  Sacramento,  CA.  by 
expanding  the  boundaries  to  the  south 
This  modification  is  necessary  to 
prevent  a  potential  deterioration  of 
safety  that  could  result  from  greater 
mi.xing  of  visual  flight  rules  (VFR) 
operations  and  instrument  flight  rules 
(IFR)  operations  once  the  Class  C 
airspace  area  at  Mather  AFB  is  revoked 
The  FA.^  has  determined  that  the 
revocation  of  the  Class  C  airspace  area 
at  Mather  AFB  would  expose  the  arrival 
flow  of  air  traffic  to  the  McClellan  AFB 
to  more  potentially  conflicting  VFR 
traffic. 

The  Class  C  airspace  concept  (like 
that  for  Class  B  airspace,  though  to  a 
lesser  extent)  was  developed  to  reduce 
the  likehhood  of  midair  collisions  in  the 
congested  airspace  surrounding  large 
airports  in  which  large  turbine-powered 
aircraft  are  mixing  with  smaller  aircraft 
of  varying  performance  characteristics. 
In  addition,  VFR  and  IFR  aircraft  .ire 
also  mixing.  As  this  complexity 
increases,  so  does  the  potential  for 
midair  collisions.  This  type  of  condition 
warrants  an  expansion  of  Class  C 
airspace,  providing  mere  Class  C 
airspace  for  aircraft  in  the  outlying  areas 
surrounding  major  terminals. 

This  rule  will  ensure  that  the  current 
level  of  aviation  safety  remains  intact. 
The  termination  of  the  Mather  AFB 
Class  C  airspace  area  will  permit 
transiting  VFR  aircraft  to  fly  closer  to 
McClellan  AFB  without  entering  a  Class 
C  airspace  area.  In  order  to  minimize 
potential  conflicts  with  traffic  intending 
to  land  or  take  off  from  the  airport.  th»! 
FAA  has  concluded  that  the  Class  C 
airspace  area  at  McClellan  AFB  should 
be  expanded  to  the  south. 
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This  rule  w  11  have  a  positive  impact 
on  operationa ,  efficiency  by  allocating 
additional  air  pace  to  users  who  choose 
to  avoid  the  C  lass  C  airspace  area.  The 
revocation  of  he  Class  C  airspace  area 
at  Mather  AFB  will  significantly 
contract  Class  C  airspace  in  the  vicinity 
of  McCleilan  ,  V.FB.  Aircraft  operators 
who  previous  y  circunmavigated  the 
Mather  AFB  Class  C  airspace  area  will 
be  able  to  fly  ijnto  this  aiispace  without 
contacting  air|tiaffic  control  or  having  to 
satisfy  associated  avionics  requirements. 
The  planned  axpansion  in  the 
McCleilan  AFp  Class  C  airspace  area 
will  involve  some  of  the  airspace  that 
formerly  belonged  to  the  Mather  AFB 
Class  C  airspace  area.  Therefore,  no 
additional  airspace  would  be  converted 
into  Class  C  airspace. 

This  rule  will  not  impose  additional 
administrative  cost  on  the  FAA  for 
either  personnel  or  equipment  The 
additional  operations  workload  the  rule 
is  expected  to  generate  can  be  handled 
with  current  personnel  and  equipment 
resources  in  place  at  the  McCleilan 
AFB,  CA,  Clas  C  airspace  area.  Another 
potential  cost  lo  the  FAA  associated 
with  the  rule  will  be  the  revision  of 
aeronautical  charts  to  reflect  the  change 
in  airspace  around  McCleilan  AFB.  The 
change  will  b^  incorporated  during  the 
routine  updatijng  and  printing  of  the 
charts,  however,  so  that  all  costs 
associated  witp  printing  aeronautical 
charts  are  assumed  to  be  a  normal  cost 
of  doing  business. 

This  rule  is  pot  expected  to  impose 
any  incremenljal  costs  on  users  of  the 
McCleilan  AFB^  CA.  Class  C  airspace 
area.  This  assessment  is  based  on  the 
fact  that  the  nile  will  only  modify  the 
McCleilan  AFB,  CA,  Class  C  airspace 
area  by  expaniing  it  to  the  south  of 
McCleilan  AF  J.  This  additional 
airspace  will  I  e  taken  from  the  Mather 
AFB  Class  C  a  rspace  area.  Any  users  of  ^ 
this  airspace  [i  .e.,  pilot  schools,  air  taxi 
operators,  gen  sral  aviation  (GA) 
operators]  wil  be  able  to  continue  their 
flying  practice  >  in  the  same  manner  as 
before.  Thus,  t  le  rule  will  not  adversely 
affect  these  aii  ipace  users. 

This  rule  wi  1  not  impose  any  costs  on 
either  the  FA/  ,  the  aviation  community, 
or  society.  Alt  lough  the  FAA  concludes 
that  this  rule  \  rill  not  have  an  impact  on 
safety  other  th  m  to  ensure  the 
maintenance  c  f  current  levels,  the  rule 
is  expected  to  iromote  the  efficiency  of 
operations.  Th  as,  the  FAA  contends  that 
this  rule  is  cos  t-beneficial. 


Regulatory  Fl^ibility  Determination 

The  Regulat  )ry 
(RFA)  was  enqcted 


Flexibility  Act  of  1980 
to  ensure  that  small 


entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  types  of  small  entities  that 
will  be  potentially  affected  by  the 
implementation  of  the  final  rule  are  air 
taxi  operators  and  pilot  schools. 

Neither  air  taxi  operators  nor  pilot 
schools  will  be  impacted  by  this 
planned  expansion.  This  assessment  is 
based  on  the  fact  that  this  expansion 
will  captiu«  some  of  the  airspace  that 
was  previously  included  in  the  Mather 
AFB  Class  C  airspace  area.  Current  users 
of  this  airspace  will  be  able  to  continue 
to  do  so  in  the  same  manner  as  before. 
Thus,  there  will  be  no  incremental  cost 
impact  on  these  operators  as  a  result  of 
this  rule. 

Inemational  Trade  Impact  Assessment 

This  final  rule  will  not  have  an  effect 
on  the  sale  of  foreign  aviation  products 
or  services  in  the  United  States,  nor  will 
it  have  an  effect  on  the  sale  of  U.S. 
products  or  services  in  foreign  countries 
because  the  rule  will  neither  impose 
costs  on  aircrait  operators  nor  aircraft 
manufacturers  (U.S.  or  foreign). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administretion 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1346(a).  1354(a). 
1510;  E.O.  10854,  24  PR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  4000 — Subpart  C-Class  C  Airspace 

***** 

AUP  CA  C  Sacramento,  Mather  AFB,  CA 
I  Removed] 

AWT  CA  C  Sacramento,  McOellan  AFB,  CA 
iRevised] 

Sacramento.  McCleilan  AFB.  CA 


(Lat  38°40'04"  N..  long.  121''24'02''  W.) 
Sacramento  Metropolitan  Airport.  CA 

(Ut.  38'>41'44"N..  long.  121''35'27"W.) 
Rio  Linda  Airport,  CA 

(Lat.  38*'40'34"  N.,  long.  121°26'44"  VV.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  McCleilan  AFB, 
excluding  that  airspace  within  an  area 
bounded  by  a  line  beginning  at  a  point  where 
the  321?  bearing  from  McCleilan  AFB 
intersects  the  5-mile  radius  of  McCleilan 
AFB;  thence  southeasterly  via  the  321'" 
bearing  to  a  point  where  it  intersects  the  DOT* 
bearing  from  Rio  Linda  Airport  and  thence 
direct  to  the  point  where  the  187'  bearing 
from  the  Rio  Linda  Airport  intersects  the 
215°  bearing  from  McCleilan  AFB  and  thence 
southwesterly  via  the  215°  bearing  to  the  5- 
mile  radius  of  McCleilan  AFB:  and  that 
airspace  extending  upward  from  1,600  feet 
MSL  to  4,100  feet  MSL  within  a  10-mile 
radius  of  McCleilan  AFB  to  the  points  where 
the  10-mile  radius  intercepts  the  10-mile 
radius  of  the  Sacramento  Metropolitan 
Airport,  C.\.  Class  C  airspace  area. 


Paragraph  5000— Subpart  D-Class  D 
Airspace 


AWT  C\  D  Sacramento  Executive  Airport. 
CA  IRevised] 

Sacramento  Executive  Airport,  CA 

(Lat.  38°30'45  "  N..  long.  121°29-37'  W.) 
Sacramento  VORTAC.  C\ 

(Lat.  38°26'37"  N.,  long.  121°33'06"  W.) 
Sacramento  McCleilan  AFB,  CA 
(Lat.  38°40'04"  N.,  long.  121°24  02",VV.) 
That  airspace  extending.upward  from  the 
surface  to  and  i.icluding  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Sacramento 
Executive  Airport  and  within  1.8  miles  each 
side  of  the  Sacramento  VORTAC  032°  radial, 
extending  from  the  4.3-mile  radius  southwest 
of  the  VORTAC,  excluding  that  airspace 
within  the  Sacramento  McCleilan  AFB,  CA. 
and  the  Sacramento  Metropolitan  Airport. 
C^.  Class  C  airspace  areas. 


Paragraph  tiOOJ — Subpart  b'-Class  E  airspace 

areas  designated  as  an  extension  tn  a  Class 
C  surface  area 


AVVT  CA  ES  Sacramento,  Mather  AFB.  CA 
[Removed] 

«  *         •         *         • 

Issued  in  Washington.  DC,  on  July  27, 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

Appendix — Sacramento,  CA,  Class  C 
Airspace^Area 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  292 

[Docket  No.  RM94  -17-000;  Order  No.  569] 

Interpretation  and  Amendment 
Clarifying  Exem  )tion  to  Qualifying 
Facilities  From  I  le  Federal  Power  Act 
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I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  is  issuing  this  final  rule  to 
clarify  and  amend  the  regulation  in  18 
CFR  292.601.  That  regulation- 
Exemption  to  qualifying  facilities  from 
the  Federal  Power  Act — provides  that 
moat  qualifying  cogeneration  and  small 
power  production  facilities  (QFs) ' 
under  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA)  are 
exempt  from  all  sections  of  the  Federal 
Power  Act  (FPA),  with  the  exception  of 
certain  designated  sections.  That 
regulation  was  promulgated  prior  to 
enactment  of  the  Energy  Policy  Act  of 
1992  (Energy  Policy  Act),  which 
amended  the  FPA  in  certain  respects. 

The  purpose  of  this  final  rule  is  to 
clarify  that  QFs  are  not  exempt  from  the 
sections  of  the  FPA  added  and  revised 
by  the  Energy  Policy  Act,  to  the  extent 
QFs  fall  within  those  sections.  Some  of 
the  added  or  revised  sections  of  the  FPA 
(sections  3,  211,  212,  and  316A)  under 
which  QFs  are  not  exempt  from 
Commission  regulation  already  are 
identified  (implicitly  in  the  case  of 
section  316A)  in  the  list  of  §  292.601(c) 
exceptions  to  FPA  exemptions; 
accordingly,  no  amendment  to  the  , 
regulatory  text  is  necessary  to  reflect  the 
clarification  provided  herein. 
Amendment  is,  however,  necessary  to 
reflect  other  sections  of  the  FPA 
(sections  213  and  214)  added  by  the 
Energy  Policy  Act  which  may  be 
applicable  to  QFs. 

II.  Discussion 

Subpart  F  of  Part  292  of  the 
Commission's  regulations  provides  for 
the  exemption  of  certain  QFs  from 
certain  federal  and  state  laws  and 
regulations.  Section  292.601  provides 
for  QF  exemptions  from  Commission 
regulation  under  the  FPA.  It  applies  to 
all  QFs,  other  than  qualifying  small 
power  production  facilities  (not  fueled 
primarily  by  geothermal  resources)  with 
power  production  capacities  in  excess 


'The  exception  is  for  a  qualifying  small  power 
production  facility  with  a  power  production 
capacity  which  exceeds  30  megawatts,  if  such 
facility  uses  any  primary  energy  source  other  than- 
geothermal  resources.  18  CFR  292.601(b). 

However,  the  Solar,  Wind.  Waste,  and 
Geothermal  Power  Production  Incentives  Act  of 
1990.  Putr.  L.  No.  101-575.  104  Stat.  2834  (1990). 
removes  all  size  limitations  on  solar,  wind,  waste... 
and  geothermal  small  power  production  facilities 
between  30  and  80  megawatts  in  size.  Sep,  e.g., 
Cambria  Cogon  Company,  53  FERC 1 61.459  (1990). 


of  30  megawatts.  Section  292.601(c) 
further  provides  that  any  QF  to  which 
the  section  applies  is  exempt  from  all 
sections  of  the  FPA,  except  the 
following: 

(1)  Sections  1-18,  and  21-30; 

(2)  Sections  202(c),  210,  211,  and  212; 

(3)  Section  305(c);  and 

(4)  Any  necessary  enforcement 
sections  of  Part  III  of  the  FPA  with 
regard  to  the  sections  listed  in  (1),  (2) 
and  (3). 

On  October  24,  1992,  the  Energy 
Policy  Act  became  effective  and 
amended  the  FPA  in  several  respects 
that  affect  the  exemptions  in  and 
exceptions  to  §  292.601.  In  relevant 
respects,  the  Energy  Policy  Act 
amended  section  3  of  the  FPA  to 
include  in  section  3(23),  16  U.S.C. 
796(23),  a  definition  of  a  "transmitting 
utilitv."  The  Energv  Policy  Act  revised 
section  211  of  the  FPA,  16  U.S.C.  824j, 
concerning  the  conditions  under  which 
certain  applicants  may  request  that  the 
Commission  direct  a  "transmitting 
utility"  to  provide  transmission 
services.  The  Energy  Policy  Act 
extensively  revised  section  212,  16 
U.S.C.  824k.  concerning  the  rates, 
charges,  terms  and  conditions  for 
transmission  services  provided  under    ... 
section  211.  The  Energv  Policy  Act 
added  section  213, 16  U.S.C.  8241, 
concerning  information  reporting 
requirements  with  respect  to  wholesale 
transmission  services.  The  Energy 
Pohcy  Act  added  section  214,  16  U.S.C. 
824ni,  concerning  sales  by  exempt 
wholesale  generators.  Finally,  the 
Energy  Policy  Act  added  section  316A, 
16  U.S.C.  8250-1,  concerning 
enforcement  penalties  for  violations  of 
any  of  the  provisions  of  sections  211 
through  214  of  the  FPA. 

Each  of  these  statutory  amendments 
directly  or  indirectly  affects  the 
application  of  the  Commission's  rules 
and  regulations  concerning  the  scope  of 
FPA  exemptions  for  QFs. 

A.  Section  3  of  the  FPA — Transmitting 
Utility 

The  definition  of  a  "transmitting 
utility"  has  been  added  to  section  3(23) 
of  the  FPA.  It  reads  as  follows:  The  term 
"transmitting  utility"  means  any  electric 
utility,  qualifying  cogeneration  facility, 
qualifying  small  power  production 
facility,  or  Federal  power  marketing 
agency  which  owns  or  operates  electric 
power  transmission  facilities  which  are 
used  for  the  sale  of  electric  energy  at 
wholesale. 

This  definition  allows  eligible 
applicants  under  amended  section  211 
of  the  FPA  (discussed  infra)  to  request 
wholesale  transmission  service  under 
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the  conditions  enumerated  in  section 
211  from  QFs  that  fall  within  the 
definition  of  transmitting  utility,  i.e. 
which  own  or  operate  transmission 
facihties  used  for  wholesale  sales. 

The  Commission  has  explained  in 
several  orders  that  a  QF  under  PURPA 
may  own  and  operate  a  transmission 
line  and  related  facilities  that  are 
necessary  to  the  operation  of  and 
•  integral  to  the  facility.^  Indeed,  the 
Commission  has  explained  that  more 
than  one  QF  can  ovra  undivided 
interests  in  the  same  transmission  line, 
if  used  solely  to  transmit  power  from 
the  QF  owmers  of  the  facilities  to  the 
purchasing  utility.'  In  these 
circumstances,  the  transmission 
facihties  that  are  necessary  to  allow  a 
QF  to  reach  a  utility-purchaser  may  also 
subject  the  QF  to  applications  for 
wholescde  transmission  services  under 
section  21 1  of  the  FPA. 

\  recent  order  of  the  Commission  is 
particularly  instructive  in  this  regard.  In 
Oxbow  Geothermal  Corporation 
[Oxbowit67  FERC  161,193  (1994).  the 
Commission  found  that  a  QF  that  owns 
and  operates  a  214-mile  transmission 
line  and  related  facilities  is  a 
"transmitting  utility"  within  the 
meaning  of  section  3(23)  of  the  FPA. 
The  Commission  also  found,  in 
response  to  a  request  for  a  disclaimer  of 
FPA  jurisdiction,  that  the  QF  operator  is 
exempt  from  regulation  under  most  of 
the  sections  of  the  FPA  (as  enumerated 
in  §  292.601)  because  the  transmission 
line  and  related  facilities  are  part  of  a 
QF.  The  Commission  concluded  that  the 
QF  does  not  lose  any  of  its  FPA 
exemptions,  and  does  not  become  a 
"public  utility"  within  the  meaning  of 
section  201(e)  of  the  FPA.  16  U.S.C. 
824(e).  by  virtue  of  its  lease  to  another 
QF  of  an  undivided  interest  in  the 
transmission  line  and  related  facilities. 
(The  Commission  did.  however,  reserve 
judgment  on  whether  the  lessee  interest 
of  the  other  QF  in  the  interconnection 
facilities  was  suffiident  to  bring  it 
within  the  definition  of  a  "transmitting 
utility.") 

Accordingly,  it  must  be  clarified  that 
QFs  that  own  or  operate  transmission 
facilities  can  fall  within  the  definition 
of  a  transmitting  utifity  as  defined  in 
FPA  section  3(23)  and  become  subject  to 
FPA  regulation  as  specified  above. 


'SeeQarion  Power  Company.  39  FERC  161,317 
11987);  Oxbow  Geothermal  Corporation.  36  FERC 
162.151  (1986). 

'  See  Oxbow  Geothennal  Corporation.  ^7  FERC 
161.193  (1994);  Giinuna  Mariah.  tnc.,  44  FERC 
161,442(1988). 


B.  Section  21 1 — Transmission  Access  to 
Entities  Generating  Electric  Energy  for 
Resale 

Section  211  of  the  FPA  has  been 
amended  by  the  Energy  Policy  Act  to 
allow  any  electric  utility,  federal  power 
marketing  agency,  or  any  other  person 
generating  electric  energy  for  sale  for 
resale  to  apply  to  the  Commission  for  an 
order  requiring  a  transmitting  utility  to 
provide  transmission  service  to  the 
applicant.  The  Commission  may,  but  is 
not  required  to,  issue  such  an  order  if 
it  finds  that  the  order  is  in  the  public 
interest,  would  not  impair  the 
continued  reliability  of  electric  systems 
affected  by  the  order,  would  not  result 
in  the  displacement  of  electric  energy 
required  to  be  provided  under  contract, 
and  meets  all  of  the  requirements  of 
section  212  (discussed  below).  Further, 
the  apphcant  must  have  requested 
transmission  service  from  the 
transmitting  utility  at  least  60  days  prior 
to  filing  its  application. 

As  explained  above,  a  QF  may  be  a 
"transmitting  utiUty"  and,  accordingly, 
may  be  the  recipient  of  a  request  for 
wholesale  transmission  service  under 
section  211.  Alternatively,  a  QF,  as  a 
result  of  the  Energy  Policy  Act,  now  can 
apply  to  the  Commission  for 
transmission  services  under  revised 
section  21 1  to  the  extent  it  engages  in 
wholesale  sales. 

Although  revised  section  211  contains 
a  broad  and  expanded  class  of  entities 
whom  the  Commission  can  order  to 
provide  transmission  services,  it  does 
not  otherwise  expand  the  Commission's 
FPA  jurisdiction  over  those  entities.  The 
Commission  may  order  transmitting 
utilities  to  provide  transmission  services 
under  section  211  and  must  set  the  rates 
for  such  services  in  accordance  with  the 
procedures  and  conditions  enumerated 
in  section  212.  However,  the 
Commission  continues  not  to  have 
jurisdiction  over  voluntary  transmission 
services  by  transmitting  utilities  that  are 
not  FPA  public  utilities,  as  well  as  over 
sales  of  electricity  by  such  entities  or 
corporate  regulation  of  them. 

To  date,  the  Commission  has  not  l)een 
presented  with  a  section  211  application 
requesting  transmission  services  by  or 
on  behalf  of  a  QF. 

C.  Section  212— Rates.  Charges,  Terms, 
and  Conditions  for  Wholesale 
Transmission  Senices 

Section  212  of  the  FPA.  as  revised  by 
the  Energy  Policy  Act.  governs  the  rates, 
charges,  terms,  and  conditions  for 
wholesale  transmission  services  ordered 
under  section  211  (discussed  above). 
Section  212  also  governs  the  procedures 
the  Commission  must  follow  before 


issuing  orders  imder  section  211  or 
section  210  (involving 
interconnections).  Because,  as  e.xplained 
above.  QFs  can  fall  within  the  definition 
of  a  transmitting  utility,  and  may  be  the 
subject  of  a  Commission  order  under 
section  211  of  the  FPA,  QFs  cannot  be 
considered  exempt  from  the  provisions 
of  section  212. 

D.  Section  213— Information 
Requirements  With  Respect  to 
Wholesale  Transmission  Semces 

Section  213,  as  added  by  the  Energy 
Pohcy  Act,  is  an  entirely  new  section. 
Section  213(a)  requires  that  if  a 
transmitting  utility  does  not  agree  to 
provide  transmission  sen'ices  in 
accordance  with  the  specific  rates,  terms 
and  conditions  of  a  good  faith  request 
by  the  appUcant,  the  transmitting  utiUty 
must,  within  60  days  or  other  mutually- 
agreed  upon  period,  give  the  appUcant 
a  written  explanation,  including  the 
basis  for  the  transmitting  utility's 
proposed  rates,  terms,  and  conditions 
and  its  analysis  of  any  physical  or  other 
constraint.*  Section  2'l3(b)  requires  that 
the  Commission  issue  within  one  year 
of  enactment  a  rule  requiring 
transmitting  utilities  to  submit  annual 
information  concerning  potentially 
available  transmission  capacity  and 
knowrn  constraints.' 

Section  213,  like  sections  211  and 

212.  refers  specifically  to  transmitting 
utilities.  As  explained  above,  QFs  may 
be  transmitting  utiUties.  and  thus  may 
be  subject  to  the  proxisions  of  seclion 

213.  Accordingly.  QFs  cannot  be  exempt 
from  the  proNisions  of  this  FPA  section. 

E.  Section  214— Sales  by  Exempt 
Wholesale  Generators 

Section  214,  as  added  by  the  Energy 
Pohcy  Act,  applies  to  sales  by  exempt 
zwholesale  generators  (EWGs),  as 
determined  pursuant  to  section  32  of  the 
Pubhc  Utility  Holding  Company  Act  of 
1935  (PUHCA).  as  amended.  SecUon 
214  provides  that  rates  and  charges 
received  by  an  EWG  for  the  sale  of 
electric  energy  are  not  lawful  if  they  are 
the  result  of  any  undue  preference  or 
advantage  fit)m  an  electric  utihty  which 
is  an  associate  company  or  an  affiUate 
of  the  EWG. 


*  See  Policy  Statement  Regarding  Good  Faith 
Requests  for  Transmission  Services  and  Responses 
by  Transmitting Utilitie*  Under  Sections  21 1(a)  and 
213(a|of  (ha  Federal  Power  Act,  as  Amended  and 
Added  by  the  Energy  Policy  Act  of  1992.  lU  FEKC 
.Statv  k  Regs.  1 30.975  (1993). 

'Sne Order  No.  558,  New  Reporting  Rpquiremcnl 
Implementing  Section  213(b)  of  the  Federal  Pouiv 
Act  and  Supporti.og  Expanded  Regulatory 
Responsibilities  Under  the  Energy  Policy  Act  of 
1992.  and  6fk)nforming  and  Other  Changes  to  Fonn 
No.  FERC-714.  in  FERC  Stats.  &  Regs.  1  30.980. 
order  on  reh'fi.  Order  No.  55«-A.  65  KEKC:  101.324 
(1993). 
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F.  Section  316A—  Enforcement  of 
Certain  FPA  Provisions 
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no  environmental  consideration  is 
necessary.' 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act " 
requires  rulemakings  either  to  contain  a 
description  and  analysis  of  the  impact 
the  rule  will  have  on  small  entities  or 
a  certification  that  the  rule  will  not  have 
a  substantial  economic  impact  on  a 
substantial  number  of  small  entities. 
Many,  if  not  most,  QFs  to  which  this 
rule  would  apply  do  not  fall  within  the 
definition  of  small  entities.'  Further, 
this  rule  does  not  establish  any  riew 
reporting  requirements  and  merely 
clarifies  the  applicability  of  certain 
sections  of  the  FPA,  as  amended  or 
added  by  the  Energy  Policy  Act,  to  QFs. 
Consequently,  the  Commission  certifies 
that  this  rule  will  not  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Accordingly, 
no  regulatory  flexibility  analysis  is 
required. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  '*'  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by  the 
agency's  rule.  However,  this  rule  neither 
contains  new  information  collection 
requirements  nor  modifies  any  existing 
information  collection  requirements  in 
the  Commission's  regulations. 
Therefore,  this  final  rule  is  not  subject 
to  OMB  approval. 

VII.  Administrative  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA) ' '  requires  rulemakings  to  be 
published  in  the  Federal  Register.  The 
APA  also  mandates  that  an  opportunity 
for  comment  be  provided  when  an 
agency  promulgates  regulations. 
However,  notice  and  comment  are  not 
required  imder  the  APA  when  the 
agency  for  good  cause  finds  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. '^  The  Commission 
finds  that  notice  and  comment  are 
unnecessary  for  this  rulemaking.  As 
explained  above,  the  Commission 
merely  is  clarifying  the  scope  of  certain 
sections  of  the  FPA  added  or  amended 


'  See  18  CFR  S  380.4(a)(2)(ii). 

"5  U.S.C.  §§601-612. 

'See  5  U.S.C.  601(3).  citing  to  section  3  of  the 
Small  Business  Act.  15  U.S.C.  632,  which  deHnes 
"small  business  concern"  as  a  business  that  is 
independently  owned  and  operated  and  that  is  not 
dominant  in  its  Held  of  operation. 

">5  CFR  1320. 

"5  U.S.C  §§551-559. 

''5U.S.C.  553b(B). 


by  the  Energy  Policy  Act  to  QFs  and. 
where  necessary,  amending  section 
292.601  of  the  Commission's  regulations 
to  reflect  this  clarification. 

This  rule  is  effective  September  8. 
1994. 

List  of  Subjects  in  18  CFR  Part  292 

Electric  power  plants.  Electric 
Utilities. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary.  -   .  — 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  292,  subpart  F  of 
chapter  I,  til  le  1 8  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  292— REGULATIONS  UNDER 
SECTIONS  201  AND  210  OF  THE 
PUBLIC  UTILITY  REGULATORY 
POLICIES  ACT  OF  1978  WITH  REGARD 
TO  SMALL  PO'iWER  PRODUCTION  AND 
COGENERATION 

1.  The  authority  citation  fdr  Part  292 
continues  to  read  as  follows: 

Authoritv:  16  U.S.C.  791a-824r.  2601- 
2645:  31  b'S.C.  9701:  42  U.S.C.  7101^7352 

2.  Section  292.601(c)  is  revised  to 
read  as  follows: 

§292.601    Exemption  to  quality  (acilitles 
from  the  Federal  Power  Act. 

•         *         *         *  .      * 

|c)  General  Rule.  Any  qualifying 
facility  described  in  paragraph  (a)  of  this 
section  shall  be  exempt  from  all  sections 
of  the  Federal  Power  Act,  except: 

(1)  Section  1-18,  and  21-30; 

(2)  Sections  202(c),  210,  211,  212,  213. 
and  214; 

(3)  Sections  305(c);  and 

(4)  Any  necessary  enforcement 
provision  of  Part  III  with  regard  to  the 
sections  listed  in  paragraphs  (c)(1).  (2) 
and  (3)  of  this  section. 

|FR  Dot:.  94-19247  Filed  B-8-94;  8:45  am) 
BILUNG  CODE  tTIT-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1313 
[Docket  No.  89-02;  Notice  6] 
RIN2127-AD01 

Incentive  Grant  Criteria  for  Drunk 
Driving  Prevention  Programs 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
Department  of  Transportation. 
ACTION:  Interim  final  rule;  request  for 
comments. 
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SUMMARY:  This  notice  amends  Part  1313 
vdth  respect  to  the  criterion  for  a    - 
supplemental  grant  for  States  that  deem 
persons  under  age  21  who  operate  a 
motor  vehicle  with  a  BAC  of  0.02  or 
greater  to  be  driving  while  intoxicated. 
The  amendment  reflects  the  agency's 
experience  reviewing  State  laws  under 
this  grant  criterion  during  fiscal  years 
1992-1994  and  will  provide  States  with 
additional  flexibility  in  their  ability  to 
qualify  for  funds  under  this 
supplemental  grant. 

The  agency  is  issuing  the  amendment 
as  an  interim  final  rule  to  provide 
guidance  to  the  States  before  the  end  of 
fiscal  year  1994.  NHTSA  requests 
comments  on  the  rule.  The  agency  will 
publish  a  notice  responding  to  the 
comments  received  and,  if  appropriate, 
will  amend  provisions  of  the  regulation. 
DATES:  This  interim  final  rule  becomes 
effective  August  9,  1994.  Comments  on 
this  interim  rule  are  due  no  later  than 
October  11, 1994. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  and  the 
number  of  this  notice  and  be  submitted 
(preferably  in  ten  copies)  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 
Nassif  Building,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INf  ORMATION  CONTACT: 
Ms.  Marlene  Markison,  Chief,  Program 
Support  Staff,  NRO-10,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590;  telephone  (202)  366-0166  or 
Mr.James  Hedlund,  Director,  Office  of 
Alcohol  and  State  Programs,  NTS-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590, 
telephone  (202)  366-2753. 
SUPPLEMENTARY  INFORMATION:  The  Anti- 
Drug  Abuse  Act  of  1988.  Pub.  L.  100- 
690,  was  signed  into  law  on  November 
18.  1988.  Subtitle  A  of  Title  IX  of  the 
Act,  entitled  the  Drunk  Driving 
Prevention  Act  of  1988,  amended 
chapter  4  of  title  23.  United  States  Code, 
by  adding  section  410,  which 
established  an  incentive  grant  program 
under  which  States  could  qualify  for 
basic  and  supplemental  grant  funds  for 
adopting  and  implementing 
comprehensive  dnmk  driving 
prevention  programs  which  met  certain 
specified  statutory  criteria. 

On  January  12, 1990,  NHTSA 
pubhshed  a  final  rule  in  the  Federal 
Register  (55  FR  1185)  to  implement  this 
new  incentive  grant  program,  23  CFR 
Part  1313.  When  the  regulation  had 
been  in  place  for  nearly  a  year,  and  no 
State  had  submitted  an  application  to 


NHTSA  for  funding.  Congress  made 
technical  corrections  to  the  statutory 
retjuirements  contained  in  section  410. 
These  technical  corrections,  contained 
in  section  336  of  Public  Law  101-516, 
were  signed  into  law  on  November  5, 
1990.  Corresponding  changes  were 
made  to  Part  1313  by  final  rule 
published  in  the  Federal  Register  on 
May  1,  1991  (56  FR  19930).  The  agency 
approved  two  State  applications  for 
section  410  funding  under  this  final 
rule. 

Section  2004  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  signed  into  law  on 
December  18,  1991,  further  revised 
section  410.  These  revisions,  among 
other  things,  provided  for  additional 
basic  and  supplemental  grant  criteria 
and  changed  the  formula  used  to 
determine  the  amount  of  section  410 
incentive  grants.  An  interim  final  rule 
(57  FR  29002)  was  published  in  the 
Federal  Register  on  June  30, 1992.  to 
change  Part  1313  to  conform  to  these 
amendments,  and  to  request  public 
comments. 

On  October  6. 1992,  the  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act  for  1993  (P.L.  102- 
388)  was  signed  into  law.  It  contained 
additional  technical  correc:tions  to 
section  410.  On  April  23, 1993,  a  final 
rule  (58  FR  21649)  was  published 
responding  to  the  comments  submitting 
to  the  June  1992  interim  final  rule  and 
the  October  1992  technical  corrections. 

During  FY  1992,  the  agency  received 
section  410  grant  applications  from  18 
States;  17  were  approved.  During  FY 
1993,  the  agency  received  section  410 
grant  appfications  fix)m  24  States:  all  of 
these  applications  were  approved. 
NHTSA  continues  to  receive  and 
approve  State  applications  in  FY  1994. 

Section  410  Criteria 

To  qualify  for  funding  under  section 
410,  a  State  must  qualify  first  for  a  basic 
grant  by  meeting  five  or  more  out  of  six 
basic  criteria.  The  criteria  include:  an 
expedited  driver's  license  suspension  or 
revocation  system;  a  per  se  law  (at  0.10 
BAC  in  the  first  three  fiscal  years  in 
which  the  State  receives  a  grant  and 
0.08  BAC  in  subsequent  years);  a 
statewide  program  for  stopping  motor 
vehicles;  a  self-sustaining  drunk  driving 
prevention  program;  a  minimum 
drinking  age  prevention  program;  and 
mandatory  sentencing  requirements.' 


'  To  receive  a  basic  grant.  States  that  qualified  for 
section  410  funding  in  FY  1992  need  only 
demonstrate  compliance  with  four  out  of  the  five 
criteria  in  effect  at  that  time,  namely  all  the  basic 
criteria  listed  above  except  for  mandatory 
sentencing. 


If  the  State  qualifies  for  a  basic  grant, 
it  may  also  seek  to  qualify  for  funds 
under  one  or  more  of  seven 
supplemental  grants.  The  supplemental 
grants  include:  per  se  law  for  persons 
under  age  21;  program  making  unlawful 
open  containers  and  consumption  of 
alcohol  in  motor  vehicles;  suspension  of 
registration  and  return  of  license  plate 
program;  mandatory  alcohol 
concentration  testing  program;  drugged 
driving  prevention:  per  se  level  of  0.08 
(in  the  first  three  fiscal  years  in  which 
the  State  receives  a  grant);  and  video 
equipment  program. 

Per  se  Law  for  Persons  Under  Age  21 
Supplemental  Grant 

To  qualify  for  the  "per  se  law  for 
persons  under  age  21"  supplemental 
grant.  Section  410  requires  that  the  State 
must  be  "eligible  for  a  basic  grant  in  the 
fiscal  year  and  [provide]  that  any  person 
under  age  21  with  a  blood  alcohol 
concentration  of  0.02  percent  or  greater 
when  driving  a  motor  vehicle  shall  be 
deemed  to  be  driving  while 
intoxicated." 

In  its  interim  final  rule,  dated  June  30, 
1 992 ,  NHTSA  explained : 

In  other  words.  States  must  establish  a  0.02 
per  se  law  for  persons  under  the  age  of  21, 
that  makes  driving  with  a  BAC  of  0  02 
percent  or  above  itself  an  offense  for  such 
persons.  (57  F.R.  29007) 

The  agency  discussed  specifically,  in 
the  interim  final  rule,  that  it  would  treat 
the  0.02  per  se  criterion  under  section 
410  differently  than  it  had  treated  the 
0.10  per  se  criterion  under  its  section 
408  program.  It  explained  that,  under 
section  408,  States  were  required  to 
estabhsh  0.10  as  the.per  se  level  for 
purposes  of  both  criminal  and  licensing 
sanctions.  NHTSA  clarified  that  it  did 
not  expect  States,  under  section  410,  to    ' 
apply  criminal  sanctions  to  these 
underage  drivers  at  the  0.02  level.  To 
qualify  imder  this  supplemental  grant, 
NHTSA  stated  that  it  was  sufficient  for 
States  to  apply  licensing  sanctions  to 
these  offenders: 

Under  section  408.  to  be  eligible  for  a  basic 
grant.  States  are  required  to  establish  0  10  as 
the  illegal  per  se  level  for  the  purpose  of  both 
administrative  and  criminal  sanctions.  The 
section  410  criteria  for  a  basic  grant.  | 

described  elsewhere  in  today's  final  rule,        | 
continue  to  call  for  States  to  adopt  per  se         I 
levels  at  0. 10  and  0.08  for  administrative  and 
criminal  sanctions.  However,  the  agency 
believes  it  is  unwarranted  to  require  that 
States  apply  criminal  sanctions  to  youth 
found  to  be  driving  with  an  alcohol 
concentration  level  of  0.02.  .N'HTSA  believes 
that  licensing  sanctions  are  sufficiently 
effective  for  these  offenses.  (57  FR  29008) 

Accordingly,  the  regulation  provided 
that,  to  qualify  for  this  supplemental 
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grant,  a  State  miist  "provide  that  any 
person  imder  aj  e  21  with  an  alcohol 
concentration  of  0.02  percent  or  greater 
when  driving  a  potor  vehicle  shall  be 
deemed  to  be  driving  while  intoxicated 
for  the  purpose  pf  administrative 
sanctions."        i     - 

To  demonstrake  compliance  with  the 
criterion,  the  regulation  provides  that  a 
State  must  "sub  nit  a  copy  of  its  law 
adopting  this  rei  {uirement." 

NHTSA  has  n  ceived  a  number  of 
applications  for  funding  and  requests 
for  interpretatioh  under  this  provision 
of  the  regulatior .  Based  on  the  language 
in  this  provisioi .  we  determined  that,  to 
qualify  for  a  "p€  r  se  law  for  persons 
under  age  21"  si  ipplemental  grant,  a 
State's  law  musi  provide  that  0.02  BAG 
imderage  offend  srs  must  be  treated  the  . 
same  as  other  (0  10)  DUI  offenders 
would  be  treate< :  under  the  State's 
administrative  I  cense  revocation  (ALR) 
law.  However,  a  number  of  the  States 
that  have  applie  i  for  this  supplemental 
grant  either  did  lot  have  an  ALR  law  at 
all  or  did  not  ha  fe  an  ALR  law  that 
qualifies  under  section  410.  NHTSA 
determined  that  these  States  need  not 

[>rovide  for  iden  tical  sanctions,  but  their 
aws  must  require  a  minimum  30-day 
license  suspension  as  an  administrative 
sanction  for  0.02  underage  offenders, 
and  the  suspension  must  be  mandatory. 

Changes  to  the  Regulation 

Some  States  h  ave  objected  to  the 
application  of  tliis  portion  of  Part  1313, 
and  the  agency  I  las  become  concerned 
that  the  regulatii  >n,  as  currently  ivritten, 
creates  some  in«  quity  and  unnecessary 
inflexibility. 

For  example,  i  uider  the  regulation,  a 
State  with  an  AI R  law  that  qualiBes 
under  section  41 0  would  not  be  eligible 
to  receive  a  sup]  ilemental  grant  for  a  law 
that  estdhiishes  ,  i  60-day  driver's  license 
sanction  for  pen  ons  under  age  21  who 
operate  a  motor  vehicle  with  a  BAG  of 
0.02.  (The  State  would  not  be  eligible 
because,  to  qual  fy  for  section  410,  its 
ALR  law  would  je  required  to  establish 
a  90-day  suspen  lion  for  first  offenders 
one  a  one-year  s  ispension  for 
subsequent  offei  ders.  By  applying  a  60- 
day  suspension  o  underage  offenders  at 
0.02,  the  State  m  ould  not  be  treating 
these  offenders  <  s  other  (0.10  or,  in 
some  cases.  0,08 )  DUI  offenders.) 

However,  a  St  ile  without  an  ALR  law, 
or  a  State  with  a  a  ALR  that  does  not 
qualify  under  se:tion  410  would  be 
eligible  to  recei\  e  a  supplemental  grant 
for  a  law  that  esi  ablishes  a  60-day 
driver's  license  i  auction  for  persons 
under  age  2 1  wh  o  operate  a  motor 
vehicle  with  a  B  \G  of  0.02.  (The  State 
would  be  eligibl ;  because  the  State  need 


only  provide  for  a  mandatory  30-day 
suspension.) 

To  rectify  this  inequity,  this  interim 
final  rule  amends  Part  1313  to  provide 
that  any  State  (whether  it  has  an  ALR 
law  that  conforms  to  section  410  or  not) 
need  only  provide  for  a  30-day 
suspension  or  revocation  for  persons 
under  the  age  of  21  who  operate  a  motor 
vehicle  with  a  BAG  of  0.02  or  greater. 
The  30-day  suspension  or  revocation 
period  must  be  a  mandatory,  hard 
suspension  or  revocation  (i.e.,  it  may 
not  be  subject  to  hardship,  conditional 
or  provisional  driving  privileges). 

"To  demonstrate  compliance,  the 
regulation  currently  provides  that  a 
State  must  submit  a  copy  of  its  law. 
Other  section  410  criteria,  such  as 
expedited  license  suspension  and 
mandatory  sentencing  requirements 
provide  States  with  additional 
flexibility  by  permitting  them  to 
demonstrate  compliance  as  either 
"Law"  or  "Data"  States. 

NHTSA  has  decided  to  afford  this 
flexibility  to  States  under  this  criterion 
as  well.  Accordingly,  this  interim  final 
rule  amends  the  regulation  to  provide 
that  States  may  demonstrate  compliance 
with  the  "per  se  law  for  persons  under 
age  21"  supplemental  grant  as  either 
"Law"  or  "Data"  States. 

Under  the  amended  regulation,  a 
"Law  State"  is  a  State  that  has  laws, 
regulations,  or  binding  policy  directives 
which,  on  their  face,  meet  each  element 
of  the  criterion.  A  "Data  State"  is  a  State 
that  has  laws,  regulations,  or  binding 
pohcy  directives  which,  on  their  face, 
meet  each  element,  except  that  they 
need  not  specifically  provide  for  a  30- 
day  hard  suspension. 

"To  demonstrate  compliance,  under 
the  regulation  as  amended,  a  "Law 
State"  must  submit  only  the  law, 
regulation  or  binding  policy  directive 
itself  governing  its  0.02  per  se  law  for 
persons  under  age  21 .  It  need  not  submit 
data.  To  demonstrate  compliance,  a 
"Data  State"  must  submit  its  law, 
regulation,  or  binding  policy  directive 
governing  its  0.02  per  se  law  for  persons 
under  age  21.  It  must  also  submit  data 
demonstrating  that  the  average  length  of 
hard  suspensions  for  offenders  under 
th^State's  per  se  law  for  persons  under 
ageit^ueets  or  exceeds  30  days. 

In  thescourse  of  reviewing  State 
appUcations  and  requests  for 
interpretations,  NHTSA  has  been  asked 
to  consider  whether  it  would  accept 
0.02  "per  se"  laws  which  require 
conviction  prior  to  imposing  a  license 
suspension  or  revocation,  or  laws  which 
provide  that  the  0.02  BAG  offense  may 
be  enforced  only  as  a  secondary 
violation,  when  the  driver  of  a  motor 


vehicle  has  been  cited  for  a  violation  of 
some  other  offense. 

To  qualify  under  this  supplemental 
criterion,  the  regulation  as  amended 
requires  that  a  State  provide  for  the 
temporary  debarring  of  all  driving 
privileges  for  a  term  of  not  less  than  30 
days.  It  does  not  require  that  the 
debarring  of  driving  privileges  occur 
through  "administrative  sanctions." 
Accordingly,  the  agency  will  accept 
State  laws  that  require  a  conviction 
prior  to  suspension  or  revocation.  It  will 
also  accept  State  laws  that  provide  for 
an  administrative  suspension  or 
revocation.  The  agency  will  not  accept, 
however,  secondary  enforcement  laws. 
A  secondary  enforcement  provision  in  a 
0.02  "per  se"  law  will  render  a  State 
ineligible  under  this  supplemental 
criterion  as  either  a  "Law"  or  a"Data 
State." 

Interim  Final  Rule 

This  notice  is  published  as  an  interim 
final  rule,  without  prior  notice  and 
opportunity  to  comment.  Because  this 
regulation  relates  to  a  grant  program,  the 
requirements  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C  553,  are 
not  applicable.  Moreover,  even  if  the 
notice  and  comment  provisions  of  the 
APA  did  apply,  the  agency  believes 
there  is  good  cause  for  finding  that 
providing  notice  and  comment  in 
connection  with  this  rulemaking  action 
is  impracticable,  uimecessary  and 
contrary  to  the  public  interest,  since  it 
would  prevent  States  from  qualifying  for 
grant  funds  in  fiscal  year  1994. 

This  finding  is  based  also  on  the 
agency's  view  that  the  amendments 
made  in  this  interim  final  rule  rectify  an 
inequity  in  the  ciurent  regulation, 
provide  additional  flexibility  for  the 
States  and  are  consistent  with  other 
provisions  in  the  section  410 
implementing  regulation,  which  was 
promulgated  subject  to  notice  and  a  full 
opportunity  for  the  public  to  comment. 
Accordingly,  there  would  be  little 
benefit  gained  by  following  the  notice  - 
and  comment  procedures  with  regard  to 
the  revisions  made  by  today's  Interim 
final  rule. 

As  an  interim  final  rule,  this 
regulation  is  fully  in  effect  and  binding 
after  its  effective  date.  No  further 
regulatory  action  by  NHTSA  is 
necessary  to  make  the  rule  effective. 
However,  in  order  to  benefit  bom 
comments  which  interested  parties  and 
the  public  may  have,  the  agency  is 
requesting  that  comments  be  submitted 
to  the  docket  for  this  notice.  All 
comments  submitted  in  response  to  this 
notice,  in  accordance  with  the 
procedures  outlined  below,  will  be 
considered  by  the  agency.  Following  the 
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close  of  the  conunent  period,  NHTSA 
will  publish  a  notice  responding  to  the 
comments  and,  if  appropriate,  NHTSA 
will  amend  the  provisions  of  this  rule. 

Written  Comments 

Interested  persons  are  invited  to 
comment  on  this  interim  final  rule.  It  is 
requested,  but  not  required,  that  ten 
copies  be  submitted. 

All  comments  must  be  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15-page  Umit.  (49 
CFR  §  553.21.)  This  Umitation  is 
.  intended  to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  October  11, 
1994.  All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date,  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date.  Following  the  close 
of  the  comment  period,  NHTSA  will 
publish  a  notice  responding  to  the 
comments  and.  if  appropriate,  NHTSA 
will  amend  the  provisions  of  this  rule. 
NHTSA  will  continue  to  file  relevant 
material  in  the  docket  as  it  becomes 
available  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  self-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Copies  of  all  comments  will  be  placed 
in  Docket  89-02;  Notice  6  of  the  NHTSA 
Docket  Section  in  Room  5109.  Nassif . 
Building,  400  Seventh  Street.  SW., 
Washington.  EX:  20590. 

This  interim  final  rule  does  not  have 
any  preemptive  or  retroactive  effect.  It 
imposes  no  requirements  on  the  States, 
but  rather  encourages  States  to  adopt 
and  implement  comprehensive  drunk 
driving  prevention  program,  by  offering 
incentive  grant  funds.  The  enabling 
legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 


Regulatory  Analyses  and  Notices 

Executive  Order  1 2866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
by  the  Office  of  Management  and 
Budget  under  E.O.  12866,  "Regulatory 
Plarming  and  Review."  This  action  has 
been  determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

State  participation  in  the  section  410 
program  is  voluntary.  Accordingly,  a 
full  regulatory  evaluation  is  not 
necessary.  Moreover,  this  rule  makes 
only  minor  amendments  to  the  existing 
section  410  implementing  regulation  to 
provide  additional  flexibility  to  States. 

When  the  agency  originally 
promulgated  a  regulation  to  implement 
the  section  410  program  on  January  12, 
1990  (55  FR  1185),  it  determined  that 
the  rulemaking  should  be  classified  as 
significant  under  the  Department's 
regulatory  policies  and  procedures.  A 
regulatory  evaluation  was  prepared  at 
that  time  and  placed  in  the  pubhc 
docket  (Docket  No.  89-02;  Notice  2). 
Persons  interested  in  reviewing  this 
document  should  request  it  by  writing 
to  NHTSA 's  Docket  Section,  room  5109. 
400  Seventh  Street.  S.W..  Washington. 
D.G.  20590,  or  by  calling  the  Docket 
Section  at  (202)  366-4949. 

Regulatory  Flexibility  Act 

Since  this  matter  relates  to  grants,  the 
notice  and  comment  requirements 
established  in  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  are  not 
applicable.  Because  the  agency  is  not 
required  to  publish  a  notice  of  proposed 
rulemaking  regarding  this  rule,  the 
agency  is  not  required  to  analyze  the 
effect  of  this  rule  on  small  entities,  in 
accordance  with  the  Regulatory 
Flexibility  Act.  The  agency  has 
nonetheless  evaluated  the  effects  of  this 
interim  final  rule  on  small  entities. 
Based  on  the  evaluation.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  States  will  be 
recipients  of  any  funds  awarded  under 
the  regulation.  Accordingly,  the 
preparation  of  a  Regulatory  Flexibility 
Analysis  is  unnecessary. 

Paperwork  Reduction  Act 

The  requirements  relating  to  the 
regulation  that  this  rule  is  amending 
that  States  retain  and  report  to  the 
Federal  government  information  which 
demonstrates  compUance  with  drunk 


driving  prevention  incentive  grant 
criteria,  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  Part  1320. 

Accordingly,  these  requirements  have 
been  submitted  previously  to  and 
approved  by  OMB.  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501,  et  seq.).  These  requirements  have 
been  approved  through  11/30/95;  OMB 
No.  2127-0501. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act.  and  has 
determined  that  it  will  not  have  a 
significant  effect  on  the  human 
environment. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  it  will  have  no 
federalism  implication  that  warrants  the 
preparation  of  a  federalism  assessment. 
The  section  410  grant  program  is 
entirely  optional  for  the  States. 
Moreover,  this  action  provides 
increased  flexibility  to  the  States. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  amendment  to  the  regulation 
does  not  have  any  preemptive  or 
retroactive  effect.  It  imposes  no 
requirements  on  the  States,  but  rather 
encourages  States  to  establish  drunk 
driving  prevention  programs  by 
providing  incentive  grant  funds. 
Participation  in  this  program  is  entirely 
optional.  The  enabUng  legislation  does 
not  establish  a  procedure  for  jurticial 
review  of  final  rules  promulgatod  under 
its  provisions.  There  is  no  requirement 
that  individuals  submit  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  they  may  file  suit  in 
court. 

List  of  Subjects  in  23  CFR  Fart  1313 

Alcohol  and  alcoholic  beverages. 
Drugs.  Grant  programs.  Transportation. 
Highway  safety. 

hi  consideration  of  the  foregoing. 
NHTSA  amends  23  CFR  Part  1313  as  set 
forth  below. 

PART  1313-4NCENTIVE  GRANT 
CRITERIA  FOR  DRUNK  DRIVING 
PREVENTION  PROGRAMS 

1.  The  authority  citation  for  Part  1313 
continues  to  read  as  follows: 
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Authority:  23  U 
authority  at  49  CFJ 

2.  Section  131 
as  follows: 


ad(  pt 


pro /I 

til 


bj(  ct 
d-i 
tlian 


:th; 


fori 


§1313.6 
grants. 

(a)  Per  se  law 
21.  (l)Toqualif>' 
grant  of  5  perceni 
U.S.C.  402 
a  State  must  have 
implement  or 
dnink  driving 
which  meets  the 
§1313.5.  and 
under  age  21  wi 
concentration  of 
when  driving  a 
deemed  to  be  dri 
and  shall  be  su 
debarring  of  all 
term  of  not  less 

(2Ki)  To 
the  first  and  in 
State  receives  a 
under  this 
submit  a  copy  of 
binding  policy 
or  interpreting 
which  provides 
per  se  law  for 
criterion. 

(ii)  For  the 
"Law  State 
law,  regulation  oi 
directive  imple 
an  existing  law  oi 
provides  for 
law  for  persons 

(3)(i)  To  ■ 
the  first  and  in 
State  receives  a 
imder  this  paragr  i 
submit  a  copy  of 
binding  policy  d 
or  interpreting 
which  provides 
per  se  law  for 
criterion  and  dat£ 
average  length 
for  offenders 
exceeds  30  days 

(ii)  The  State 
necessary  data 
sample.  Data  on 
the  suspension 
license  suspen 
exceed  the  terms 
the  State,  and 
the  extent  that 
completed. 

(iii)  For  the 
"Data  State" 
law,  regulation  oi 
directive  im 
em  existing  law 
provides  for  each 
law  for  persons 


Requirer  lents  for  supplemental 


f(ir  persons  under  age 
for  a  supplemental 
of  the  State's  23 
apporlionment  for  FY  1992, 
in  place  and 
and  implement  a 
prevention  program 
equirements  of 
ide  that  any  person 
an  alcohol 

.02  percent  or  greater 
nlotor  vehicle  shall  be 
ing  while  intoxicated 

to  the  temporary 
ving  privileges  for  a 
30  days, 
demor  strate  compliance  in 
SL  bsequent  years  the 
pplemental  grant 
paragrkph,  a  Law  State  shall 
he  law,  regulation  or 
dii^ctive  implementing 
law  or  regulation, 
each  element  of  the 
peifeons  imder  age  21 


uider . 
i)  To  demor  strate 


SI  I 


thi 


isicn 


must 
thty 


.C.  410;  delegation  of 
1.50. 

.6(a)  is  revised  to  read 


purtose  of  this  paragraph, 
meals  a  State  that  has  a 
binding  policy 
minting  or  interpreting 
regulation  which 
each]  element  of  the  per  se 
age  21  criterion, 
compliance  in 
si^sequent  years  the 
pplemental  grant 
ph,  a  Data  State  shall 
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untifer  this  law  meets  or 
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at£  she 

of  the 
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term 


provide  the 
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are  actually 


pulpose  of  this  paragraph, 
means  a  State  that  has  a    - 

binding  policy 
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Of  regulation  which 

element  of  the  per  se 
uhder  age  21 


supplemental  criterion,  except  that  it 
does  not  specifically  provide  for  the 
temporary  debarring  of  all  driving 
privileges  for  a  term  of  not  less  than  30 
days. 
***** 

Issued  on:  August  4, 1994. 
Christopher  A.  Hart, 

Deputy  Administrator,  National  Highway 

Traffic  Safety  Administration. 

[PR  Doc.  94-19430  Filed  8--i-94;  4:14  pm] 

BILLING  CODE  4910-69-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  92-191;  FCC  94-154] 

Upgrading  the  Mobile-Satellite  Service 
Allocation  at  19.7-20.2  GHz  and  29.5- 
30.0  GHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  upgraded 
the  secondary  allocation  for  Mobile- 
Satellite  Service  (MSS)  at  19.7-20.2  GHz 
and  29.5-30.0  GHz  (20/30  GHz)  to  a 
primary  allocation.  This  action  will  also 
conform  the  U.S.  Table  of  Frequency 
Allocations  in  these  bands  with  the 
results  of  the  World  Administrative 
Radio  Conference,  Malaga- 
Torremolinos,  1992  (WARC-92).  The 
objective  of  this  action  is  to  stimulate 
development  of  the  20/30  GHz  bands  by 
enabling  satellite  operators  to  offer,  from 
a  single  satellite,  a  variety  of 
communications  services  from  one 
frequency  band. 

EFFECTIVE  DATE:  September  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  White,  Office  of  Engineering  and 
Technology,  Frequency  Allocations 
Branch,  (202)  653-8112. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  ET  Docket  92-191,  FCC 
94-154,  adopted  June  13,  1994,  and 
released  July  13, 1994. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch,  Public 
Reference  Room  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 


Synopsis  of  Report  and  Order 

The  Commission  amended  the  Table 
of  Frequency  Allocations  to  upgrade  the 
secondary  MSS  allocation  at  20/30  GHz 
to  primary  status  shared  with  the  Fixed- 
Satelhte  Service  and  adopted  related 
amendments  to  implement  decisions 
made  by  WARC-92.  The  Commission 
believes  that  this  reallocation  will  serve 
satellite  communications  needs  and 
maximize  efficient  use  of  this  spectrum 
by  allowing  satellites  to  perform 
functions  in  both  the  Fixed  and  Mobile 
Satellite  Services. 

Final  Regulatory  Flexibility  Analysis. 

The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  fule  making 
proceeding  because  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  The 
Secretary  shall  send  a  copy  of  the 
Report  and  Order,  including  the 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  Section  601  et 
seq(1981).     '  , 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocations,  Radio. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Part  2  of  Chapter  I  of  Title  4  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  Part  2 
continues  to  read: 

Authority:  Sections  4,  302.  303,  and  307  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154,  302,  303.  and  307. 
unless  other\>ise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations  is  amended  as 
follows: 

a.  The  entry  for  19.7-20.2  GHz  is 
removed  and  new  entries  for  19.7-20.1 
GHz  and  20.1-20.2  GHz  are  added  in 
numerical  order. 

b.  The  entry  for  29.5-30.0  GHz  is 
removed  and  new  entries  for  29.5-29.9 
GHz  and  29.9-30.0  GHz  are  added  in 
numerical  order. 

c.  INTERNATIONAL  FOOTNOTES 
Nos.  873  and  883  are  revised,  and  Nos. 
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873A,  873B.  873C.  873D,  873E,  882A. 
882B.  882C,  and  882D  are  added. 

The  additions  and  revisions  read  as 
follows: 


§2.106    Table  of  Frequency  Allocations. 


International  table 

United  States  table 

FOO  use  designators 

Region  1— aOoca- 

Region  2— alloca- 

Region 3 — alloca- 

Government 

Non-Government 

tionGHz 

tion  GHz 

tion  GHz 

Rule  part(s)           Special-use  tre- 

Allocation  GHz 

Allocation  GHz 

^^  '                queoaes 

(1) 

(2) 

(3) 

(4) 

(5) 

(6)                            (7) 

• 

19.7-20.1 

• 

19.7-20.1 

• 

19.7-20.1 

« 

19.7-20.1 

• 

19  7-20  1 

•                     ■    .        . 

FIXED-SATELLITE 

FIXED-SAT- 

FIXED-SAT- 

FIXED-SAT- 

(space-to-Eartti). 

ELLITE  (space- 

ELUTE  (space- 

ELLITE  (space- 

to-Earth). 

to-Earth). 

to-Earth). 
MOBILE-SAT- 

Mobile-Satellite 

MOBILE-SAT- 

MOBILE-SAT- 

(space-to-Earth). 

ELUTE  (space- 

ELLITE  (space- 

ELUTE  (space- 

to-Earth). 

to-Earth). 

to-Earth) 

873 

873  873A  873B 
873C  873D 
873E 

873 

873A  873B  8730 
873D  873E 

20.1-20.2 

20.1-20.2 

20.1-20.2 

20.1-20.2 

FIXED-SATELUTE 

FIXED-SAT- 

FIXED-SAT- 
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(space-to-Earth). 

ELUTE  (space- 

ELUTE  (space- 

ELLITE  (space- 

to-Earth). 

to-Earth). 

to-Earth). 
MOBILE-SAT- 

MOBILE-SAT- 

MOBILE-SAT- 
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ELLITE (space- 

ELLITE  (space- 

ELLITE  (space- 

ELLITE  (space- 

to-Eartti). 

to-Earth). 

to-Earth). 

to-Earth). 
873A  873B  8730 

873  873A  8738 

873  873A  873B 

873  873A  873B 

8730  8730 

873C8730 

.    8730  8730 

873D 

29.5-29.9 

• 

29.5-29.9 

• 

29.5-29.9 

• 

29.5-29.9 

29.5-29.9 

FIXED-SATELUTE 
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FIXED-SAT- 

FIXED-SAT- 

(Earth-to-space) 

ELLITE  (Earth- 

ELUTE  (Earth- 
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■ 
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to-space)  882D 
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MOBILE-SAT- 

MOBILE-SAT- 
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ELLITE  (Earth4o- 

ELUTE  (Earth- 

ELLITE  (Earth- 

.     ELLITE  (Earth- 
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Earth  Exploration- 

Earth  Exploration- 

Satellite  (Earttv 

Satellife  (Earth- 

Satellite  (Earth- 

to-space)  882C 

to-space)  8820 

to-space)  8820 

882B883 

873A  873B  8730 
873E  882B  883 

6828  883 

873A  873B  8730 
873E 

29.9-30.0 

29.9-3.0 

29.9-30.0 

29.9-30.0 
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FIXED-SATELUTE 
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ELLITE  (Earth- 
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• 
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Earth  Exploration- 

Earth  Exploration- 
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Satellite  (Earth- 
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• 
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• 
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• 

• 

• 
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I 

40476       Fe<  eral  Register  /  Vol.  59,  No.  152  /  Tuesday,  August  9.  1994  /  Rules  and  Regulations 


International  Foo  notes 


873    Additional  pllocation:  in  Afghanistan, 
a,  Saudi  Arabia,  Bahrain, 
irazil,  Brunei  Darussalam, 
ina,  the  Congo,  the 
iforea.  Costa  Rica,  Egypt,  the 
mirates,  Gabon, 
inea,  India,  Indonesia, 
.  Japan.  Jordan.  Kenya. 
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Singapore,  Somalia.  Sudan, 
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are 
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873B    In  the  bands  19.7-20.2  GHz  and  29.5- 
30  GHz  in  Region  2.  and  in  the  bands 
20.1-20.2  GHz  and  29.9-30  GHz  in 
Regions  1  and  3,  networks  which  are 
both  in  the  fixed-satellite  service  and  in 
the  mobile-satellite  service  may  include 
links  between  earth  stations  at  specified 
or  unspecified  points  or  while  in  motion, 
through  one  or  more  satellites  for  point- 
to-point  and  poinl-to-multipoint 
communications. 

873C  In  the  bands  19.7-20.2  GHz  and  29.5- 
30  GHz,  the  provisions  of  No.  953  do  not 
apply  with  respect  to  the  mobile-satellite 
service. 

873D    The  allocation  to  the  mobile-satellite 
service  is  intended  for  use  by  networks 
which  use  narrow  spot-beam  antennas 
and  other  advanced  technology  at  the 
space  stations.  Administrations 
operating  systems  in  the  mobile-satellite 
service  in  the  band  19.7-20.1  GHz  in 
Region  2  and  in  the  band  20.1-20.2  GHz 
shall  take  all  practicable  steps  to  ensure 
the  continued  availability  of  these  bands 
for  administrations  operating  fixed  and 
mobile  systems  in  accordance  with  the 
provisions  of  No.  873. 

873E    The  use  of  the  bands  19.7-20  1  GHz 
and  29.5-29.9  GHz  by  the  mobile- 
satellite  service  in  Region  2  is  limited  to 
satellite  networks  which  are  both  in  the 
fixed-satellite  service  and  in  the  mobile- 
satellite  service  as  described  in  No. 
873B. 

882A    Additional  allocation,  the  bands 
27.500-27.501  GHz  and  29.999-30.000 
GHz  are  also  allocated  to  the  fixed- 
satellite  service  (space-to-Earth)  on  a 
primary  basis  for  the  beacon 
transmissions  intended  for  up  link 
power  control. 


Such  space-to-Earth  transmissions  shall 
not  exceed  an  equivalent  isotropically 
radiated  power  (e.i.r.p.)  of  +10  dBVV  in  the 
direction  of  adjacent  satellites  on  the 
geostationary-satellite  orbit.  In  the  band 
27.500-27.501  GHz,  such  space-to-Earth 
transmissions  shall  not  produce  a  power 
flux-density  in  excess  of  the  values  specified 
in  No.  2578  on  the  Earth's  surface. 

882B    Additional  allocation:  the  band 

27.501-29.999  GHz  is  also  allocated  to 
the  fixed-satellite  service  (space-to-Earth) 
on  a  secondary  basis  for  beacon 
transmissions  intended  for  up  link 
power  control. 

882C    In  the  band  28.5-30  GHz,  the  earth 
exploration-satellite  service  is  limited  to 
the  transfer  of  data  between  stations  and 
not  to  the  primary  collection  of 
information  by  means  of  active  or 
passive  sensors. 

882D    The  band  27.5-30  GHz  may  be  used 
by  the  fixed-satellite  service  (Earth-to- 
space)  for  the  provision  of  feeder  links 
for  the  broadcasting-.satellite  service. 

883    Additional  allocation,  in  Afghanistan. 
Algeria,  Saudi  Arabia.  Bahrain. 
Bangladesh,  Brunei  Darussalam, 
Cameroon.  China,  the  Congo,  the 
Republic  of  Korea.  Egypt,  the  United 
Arab  Emirates.  Ethiopia.  Guinea,  India. 
Indonesia,  Iran.  Iraq.  Israel,  Japan. 
Jordan.  Kenya,  Kuwait,  Lebanon. 
Malaysia.  Mali.  Morocco.  Mauritania, 
Nepal,  Niger,  Pakistan.  Qatar.  Syria, 
Singapore,  Somalia,  Sudan,  Sri  Lanka. 
Chad,  and  Thailand,  the  band  29.5-31 
GHz  is  also  allocated  to  the  fixed  and 
mobile  services  on  a  secondary  basis. 
'  The  power  limits  specified  in  Nos.  2505 
and  2.508  shall  apply. 

***** 
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Proposed  Rules 


Federal  Register 
Vol.  59.  No.  152 
Tuesday,  August  9,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 
7  CFR  Part  945 

[Docket  No.  FV94-845-2PR] 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County,  Oregon,  and  Imported 
Irish  Potatoes;  Modification  of 
Minimum  Size  Requirements 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
modify  the  minimum  size  requirements 
for  all  varieties  of  potatoes,  except 
round  reds,  grown  in  certain  designated 
counties  in  Idaho,  and  Malheur  County. 
Oregon,  and  for  imported  long  type 
potatoes.  Currently,  the  minimum  size 
requirement  for  all  varieties,  except 
round  reds,  is  2  inches  in  diameter,  or 
4  ounces  in  weight.  This  rule  would 
specify  that,  in  addition,  at  least  40 
percent  of  the  potatoes  in  each  lot.  by 
weight,  must  be  5  oimces  or  heavier. 
Requiring  handlers  to  ship  heavier 
potatoes  could  correct  a  marketing 
problem  by  providing  the  heavier 
potatoes  demanded  by  the  market  and 
increase  returns  to  producers  and 
handlers.  As  provided  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  the  proposed  changes  would 
also  apply  to  imported  potatoes. 

DATES:  Comments  must  be  received  by 
August  24. 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456.  Room 
2523-S,  Washington.  DC  20090-6456  or 
by  Fax  at  (202)  720-5698.  All  comments 
should  reference  the  docket  nimfiber  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Olson,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  1220  SW  Third  Avenue. 
Room  369.  Portland.  OR  97204; 
telephone:  (503)  326-2724  or  Fax  (503) 
326-7440;  or  Valerie  L.  Enuner. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456.  Room  2523-S,  Washington.  DC 
20090-6456;  telephone:  (202)  205-2829 
or  Fax  (202) 720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  imder  Marketing 
Agreement  and  Marketing  Order  No. 
945  [7  CFR  part  945).  as  amended, 
hereinafter  referred  to  as  the  "order," 
regulating  the  handling  of  Irish  potatoes 
grown  in  certain  designated  counties  in 
Idaho,  and  Malheur  Coimty.  Oregon. 
The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule,  which  would  also 
affect  the  import  requirements  for  long 
type  Irish  potatoes,  is  also  issued 
pursuant  to  section  8e  of  the  Act.  The 
provisions  of  section  8e  and  the  potato 
import  regulation  are  discussed  later  in 
this  proposed  rule. 

The  U.S.  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposed 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may.  file  suit  in  court.  Under 
section  608c(15)(A)  ofthe  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 


district  court  ofthe  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
imder  section  8e  of  the  Act. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  ofthe  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  imder  the  Act 
are  based  on  those  established  under 
Fedeial  marketing  orders. 

There  are  approximately  60  handlers 
of  Idaho-Eastern  Oregon  potatoes  that 
are  subject  to  regulation  under  the 
order,  and  approximately  2,000 
producers  in  the  production  area.  In 
addition,  at  least  75  importers  of  Irish 
potatoes  are  subject  to  import 
regulations  and  would  be  affected  by 
this  rule.  Small  agricultural  service 
firms,  which  include  handlers  of  Idaho- 
Eastern  Oregon  potatoes,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  whose  annual  receipts  are  less 
than  55,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities.  The  majority  ofthe  importers  of 
potatoes  may  also  be  classified  as  small 
entities. 

This  action  would  amend  paragraph 
(a)(2)(ii)  of  §945.341  HandUng 
regulation  ofthe  order's  rules  and 
regulations.  The  proposal  is  based  on  a 
unanimous  recommendation  made  by 
the  Idaho-Eastern  Oregon  Potato  j 
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Committee  (coi  nmittee),  the  agency 
responsible  for  local  administration  of 
the  order,  at  itaj  June  7, 1994,  public 
meeting.  The  committee's  recommended 
revision  is  authorized  pursuant  to 
§§945.51  and  d45.52  of  the  order. 

Quality  assurance  is  very  important  to 
the  Idaho-Eastdm  Oregon  potato 
industry.  Provijding  the  public  with 
acceptable  quality  produce  which  is 
appealing  to  thp  consumer  on  a 
consistent  basii  is  necessary  to  maintain 
buyer  confidente  in  the  marketplace. 
The  committee  reports  that  potato  size 
is  important  to  buyers. 

For  several  d  ecades,  the  minimum 
size  requirement  for  all  varieties  of 
Idaho-Oregon  fotatoes,  except  round 
reds,  has  been  : !  inches  in  diameter,  or 
4  ounces  in  we  ght.  However,  the 
committee  rep<  rts  that  the  industry  has 
been  losing  its  phare  of  the  potato 
market,  becausfe  the  market  in  recent 
years  has  been  demanding  potatoes 
larger  than  this  minimum  size. 
Consumers  no\  /  expect  some  baker  size 
potatoes  in  the  packages  they  buy.  In 
spite  of  an  indi  istry  campaign  to 
encourage  han(  Hers  to  voluntarily  ship 
larger  potatoes]  a  number  of  handlers 
have  continued  to  ship  potatoes  that 
barely  meet  thq  minimum  size 
requirement,  depressing  the  price  for 
other  potatoes.  These  potatoes  are 
generally  shipj  ed  in  consumer  packs 
(e.g.,  5-  or  10-pound  bags)  or  in  100- 
pound  sacks  for  later  repackaging  into 
consumer  packs. 

These  shipm  ants  have  resulted  in 
disappointmen  t  by  buyers  and 
consumers  in  r  Bcent  years,  hurting  the 
quality  Image  c  f  Idaho-Eastern  Oregon 
potatoes,  reducing  repeat  purchases  and 
overall  sales  v(  lume,  and  resulting  in 
declines  in  prii  ;es,  which  has  hurt  the 
overall  sales  v(  lume. 

To  better  me  ;t  market  demand 
regarding  the  s  ze  of  potatoes,  the 
committee  rec(  mmended  an  additional 
requirement  th  3t  at  least  40  percent  of 
the  potatoes  in  each  lot  must  weigh  at 
least  5  ounces.  It  is  anticipated  that 
requiring  hand  ers  to  ship  such  heavier 
potatoes  wouk  enable  the  industry  to 
regain  its  lost  s  3are  of  the  market  and 
increase  return  s  to  producers  and 
handlers. 

Section  8e  o  the  Act  requires  that 
when  certain  t  omestically  produced 
commodities,  i  ncluding  Irish  potatoes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  nr  comparable  grade, 
size,  quality,  o  ■  maturity  requirements, 
subject  to  cone  urrence  by  the  U.S.  Trade 
Representative .  Section  8e  also  provides 
that  whenever  two  or  more  marketing 
orders  regulati  ig  a  commodity 
produced  in  d  fferent  areas  of  the 


Um"ted  States  are  concurrently  in  effect, 
the  Secretary  shall  determine  which  of 
the  areas  produces  the  commodity  in 
more  direct  competition  with  the 
imported  commodity.  Imports,  then 
must  meet  the  quality  standards  set  for 
the  particular  area. 

In  the  case  of  potatoes,  the  current 
import  regulation  (7  CFR  980.1) 
specifies  that  import  requirements  for 
long  type  potatoes  be  based  on  those  in 
effect  for  potatoes  grown  in  certain 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon,  during  each 
month  of  the  marketing  year.  While  no 
changes  are  required  in  the  language  of 
§  980.1,  imports  of  long  type  potatoes 
would  have  to  meet  the  increased 
minimum  weight  requirements 
proposed  herein. 

Section  945.341(i)  Applicability  to 
imports  is  proposed  to  be  removed  from 
the  handling  regulations.  That 
paragraph  states  the  same  information 
that  is  contained  in  §  980.1  of  the  import 
regulations.  Since  the  same  information 
applicable  to  imported  potatoes  is 
contained  in  the  import  regulations, 
paragraph  (i)  in  the  domestic  handling 
regulations  should  be  deleted  to 
eliminate  duplication  or  confusion. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 
The  committee  unanimously 
recommended  that  this  rule  become 
effective  by  September  1, 1994,  to 
ensure  that  implementation  be  in  place 
early  in  the  1994-95  shipping  season. 
Implementation  of  this  rule  by  this  date 
will  provide  ample  opportunity  for 
handlers  and  the  industry  to  make 
marketing  and  promotional  plans  for  the 
upcoming  season. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements,  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  945  is  proposed  to 
be  amended  as  follows: 


PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO.  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  945  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  945.341  is  amended  by 
revising  paragraph  (a)(2](ii)  to  read  as 
follows  and  removing  paragraph  (i): 

S  945.341    Handling  regulation. 

(a)  •  •  • 

(2)*   •   * 

(ii)  All  other  varieties.  2  inches 
minimum  diameter,  or  4  ounces 
minimum  weight:  Provided,  That  at 
least  40  percent  of  the  potatoes  in  each 
lot  shall  be  5  ounces  or  heavier. 
•        «        •        •        * 

Dated:  August  2, 1994. 
Terry  C.  Long, 

Acting  Deputy  Director  Fruit  and  Vegetable 
Division. 

|FR  Doc.  94-19385  Filed  8-8-94;  8:45  am) 
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Farmers  Home  Administration 

7  CFR  Part  1942 

Rural  Development  Administratidn 

7  CFR  Part  4284 

RIN:0S7O^A08 

Rural  Business  Enterprise  Grants  and 
Television  Demonstration  Grants 

AGENCIES:  Rural  Oevelopment 
Administration  and  Farmers  Home 
Administration,  USDA. 
ACTION:  Proposed  nile. 

SUMMARY:  The  Rural  Development 
Administration  (RDA)  proposes  to 
amend  a  Farmers  Home  Administration 
(FmHA)  regulation  previously  utilized 
by  RDA- in  administering  the  Rural 
Business  Enterprise  Grants  and 
Television  Demonstration  Grants 
program,  which  is  presently  contained 
within  7  CFR  Part  1942,  Subpart  G.  This 
action  is  necessary  to  amend  the 
regulation  in  order  to  implement  Title 
V.  Section  516  (d)  of  PubHc  Law  102- 
552,  Section  6  of  Public  Law  102-554, 
and  RDA  Instruction  4284-B.  The 
intended  effects  of  this  action  are  to 
allow  grants Jto  be  made  for  the  purposes 
set  forth  within  the  two  Public  Laws 
and  to  expand  the  number  of  businesses 
qualifying  for  assistance.  This  proposed 
action  will  affect  other  regulations  by 
changing  references  from  FmHA    . 
Instruction  1942-G  to  RDA  Instntrtion. 
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4284-B.  All  such  revisions  will  be 
appropriately  indicated  within  the  final 
rule  publication. 

DATES:  Written  comments  must  be 
received  on  or  before  September  8, 
1994.' 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief. 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  Room  6348,  South  Agriculture 
Building,  Washington,  DC  20250.  All 
written  comments  will  be  available  for 
public  inspection  during  regular 
"working  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howaro  Franklin,  Loan  Specialist, 
Community  Facilities  Division,  Rural 
Development  Administration,  Room 
6320.  South  Agriculture  Building, 
Washington,  DC  20250,  telephone  (202) 
720-1503. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  rule  has  been  determined  to  be 
significant/economically  significant  and 
was  reviewed  by  the  Office  of 
Management  and  Budget  under 
■  Executive  Order  12866. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Enviroimfiental  Program." 
RDA  has  determined  that  the  proposed 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  (Pub. 
L.  91-190),  an  Environmental  Impact 
Statement  is  not  required. 

Executive  Order  12778 

The  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2  (a)  and 
2  (b)(2)  of  that  Order.  Provisions  within 
this  part  which  are  inconsistent  with 
State  law  are  controlling.  AU 
administrative  remedies  pursuant  to  7 
CFR  Part  1900,  Subpart  B,  must  be 
exhausted  prior  to  filing  suit. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  Administrator  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  action  will  not  affect  a 
significant  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibifity 
Act  (5  U.S.C.  601). 


Intergovernmental  Review 

This  action  affects  the  following  RDA 
program  as  Usted  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
10.769  Rural  Business  Enterprise  and 
-  Television  Demonstration  Grants  and  is 
subject  to  the  provisions  of  E.0. 12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V; 
48  FR  29112,  June  24,  1983,  49  FR  2267, 
May  31. 1984.  50  FR  14088,  April  10. 
1985.) 

Paperwork  Reduction  Act:  The 
information  collection  or  recordkeeping 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  under 
section  3504  (h)  of  the  Paperwork 
Reduction  Act  of  1980.  Public  reporting 
burden  for  this  collection  of  information 
Is  estimated  to  vary  from  30  minutes  to 
40  hours  per  response  with  an  average 
of  4.86  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Please 
send  written  comments  to  the  Office  of 
Information  Regulatory  Affairs,  OMB, 
Attention:  Desk  Officer  for  USDA, 
Washington,  IX  20503.  Please  send  a 
copy  of  your  comments  to  Jack  Holston, 
Agency  Clearance  Officer,  USDA,  RDA. 
AG  Box  0743,  Washington.  DC  20250 

Discussion 

RDA  proposes  this  action  to 
implement  Title  V,  Section  516  (d)  of 
Public  Law  102-552,  Farm  Credit  Banks 
and  Associations  Safety  and  Sour^dness 
Act  of  1992,  which  provides  for  grants 
to  create,  expand,  and  operate  rural 
distance  learning  networks  and  rural 
learning  programs  that  provide 
educational  or  job  training  instruction 
related  to  potential  emplo\Tnenl  or  job 
advancement  for  adult  students,  RDA 
recognizes  that  education  and  job 
training  instruction  are  necessar>'  to 
provide  qualified  employees  for  the 
development  of  small  and  emerging 
private  businesses  in  rural  areas. 
Therefore,  RDA  is  proposing  to  require 
evidence  of  need  from  these  existing  or 
startup  businesses  for  the  educational  or 
job  training  instruction  for  funding 
under  this  program.  This  proposed 
action  will  also  implement  Section  6  of 
Public  Law  102-554,  Agricuhural  Credit 
Improvement  Act  of  1992,  which 
authorizes  grants  to  quaUfied  nonprofit 
organizations  for  the  provision  of 
lechnical  assistance  and  training  to  rural 
communities  for  the  purpose  of 
improving  passenger  transportation 
services  or  facilities.  Assistance 


provided  under  this  amendment  may 
include  on-site  technical  assistance  to 
local/regional  govenmients.  public 
transit  agencies,  and  related  nonprofit 
and  for-profit  organizations  in  rural 
areas,  including  the  development  of 
training  assistance  for  local  officials  and 
agencies  in  rural  arejs.  Similar  grants 
have  been  awarded  under  the  Rural 
Business  Enterprise  Grant  (RBEG) 
program  to  qualified  nonprofit 
organizations  for  assisting  small  and 
emerging  private  business  enterprises. 
This  action  further  proposes  to  change 
the  definition  of  small  and  emerging 
private  business  enterprise  in  order  that 
it  will  be  consistent  with  specific 
program  size  standards  estabfished  by 
the  Small  Business  Administration. 
RDA  recognizes  that  technical 
assistance  and/or  revolving  fund 
projects  have  the  potential  to  assist 
more  small  and  emerging  private 
business  enterprises  and  proposes  to 
amend  its  project  selection  criteria  to 
give  these  projects  additional  prionty 
points.  The  discretionary  points  portion 
of  the  project  selection  process  is 
proposed  to  be  changed  to  clarify  that 
discretionary  points  may  be  provided 
when  the  applicant  has  not  received  a 
previous  grant  in  accordance  with  this 
subpart,  and  the  grant  applied  for  is  not 
more  than  $500,000.  Additionally,  the 
RDA  Administrator  would  have 
authority  to  assign  up  to  100 
discretionary  points  to  projects 
requiring  National  Office  reserve  funds. 
Assignment  of  discretionary  points  by 
the  RDA  Administrator  would  be  bas^d 
on  an  appropriate  geographic 
di.stribulion  of  funds,  criteria  which 
would  result  in  substantial  employment 
improvement,  mitigation  of  economic 
distress  of  a  community  via  the  rreetjon 
of  jobs,  and/or  the  resolution  of 
emergency  situations  Relative  to  grants 
for  operating  revolving  loan  funds,  the 
proposed  action  would  clarify  that  the 
.requirements  for  a  Scope  of  Work  would 
include  the  applicant's  loan  processini; 
and  servicing  procedures  when 
providing  detail  on  its  experience  in 
operating  a  revolving  loan  fund.  Other 
minor  revisions  and  clarifications  are 
appropriate  to  effect  improved  program 
understanding  and  administration. 
Finally,  this  action  is  necessary  in  o.-der 
to  implement  RDA  Instruction  42fl4-B 

List  of  Subjects 

7  CFR  Part  1942 

Business  and  industry.  Grant 
programs — Housing  and  community 
development.  Industrial  parks.  Rural 
areas. 
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7  CFR  Part  4294 

Business  and  industry.  Grant 
programs — Ho  ising  and  community 
developinent. !  ndustrial  parks,  Rural 
areas. 

Therefore,  Chapters  XVIII  and  XLII, 
Title  7.  Code  o 
amended  as  fo 
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Guide  2 — Resolution 

Subpart  B — Rural  Business  Enterprise 
Grants  and  Television  Demonstration 
Grants 

§4284.101     Purpose. 

This  subpart  outlines  Rural 
Development  Administration  (RDA) 
policies  and  authorizations  and  sets 
forth  procedures  for  making  grants  to 
finance  and  facilitate  development  of 
private  business  enterprises.  Any 
processing  or  servicing  activity 
conducted  pursuant  to  this  subpart 
involving  authorized  assistance  to  RDA 
employees,  members  of  their  families, 
known  close  relatives,  or  business  or 
close  personal  associates,  is  subject  to 
the  provisions  of  Subpart  D  of  Part  1900 
of  this  title.  Applicants  for  this 
assistance  are  required  to  identify  any 
known  relationship  or  association  with 
an  RDA  employee. 

§4284.102    Policy. 

(a)  The  grant  program  will  be  used  to 
support  the  development  of  small  and 
emerging  private  business  enterprises  in 
rural  areas. 

(b)  RDA  ofBcials  will  maintain  liaison 
with  officials  of  other  Federal,  State, 
regional,  and  local  development 
agencies  to  coordinate  related  programs 
to  achieve  rural  develobment  objectives. 

(c)  RDA  officials  shafi  cooperate  with 
appropriate'  State  agencies  in  making 
grants  that  support  State  strategies  for 
rural  area  development. 

(d)  Funds  allocated  for  use  in 
accordance  with  this  subpart  are  also  to 
be  considered  for  use  of  Native 
Americans  within  the  State  regardless  of 
whether  State  development  strategies 
include  Native  American  reservations 
within  the  State's  boundaries.  Native 
Americans  residing  on  such  reservations 
must  have  equal  opportunity  along  with 
other  rural  residents  to  participate  in  the 
benefits  of  these  programs.  This 
includes  equal  application  of  outreach 
activities  of  all  RDA  offices. 

§4284.103    [Reserved] 

§4284.104    Definitions. 

Passenger  transportation.  A  means  or 
system  of  air.  land,  or  water  conveyance 
primarily  benefiting  rural  residents. 

Project.  For  Rural  Business  Enterprise 
Grants  (RBEG),  the  result  of  the  use  of 
program  funds,  i.e.,  payment  of  startup 
operating  costs,  working  capital,  and 
fees  for  professional  services: 
acquisition  of  land,  easements,  and 
rights-of-way;  development  of  site, 
facilities,  and  infrastructure  (including 
pollution  control  and  abatement 
facilities):  purchase,  repair,  or 
modernization  of  buildings,  plants. 


machinery,  and  equipment:  condition- 1 
refinancing;  provision  of  technical 
assistance,  job  training/educational 
instruction;  or  providing  financial 
assistance  to  third  parties  through  a 
loan.  For  Television  Demonstration 
Grants  (TDG),  television  programming 
developed  on  issues  of  importance  to 
farmers  and  rural  residents. 

Regional  Con^missipn  Grants  (RCGI. 
Grants  administered  by  RDA  from  funds 
made  available  by  the  Appalachian 
Regional  Commission  (ARC)  or  other 
Federal  Regional  Commissions 
designated  under  Title  V  of  the  Public 
Works  and  Economic  Development  Act 
of  1965. 

Rural  and  rural  area.  Includes  all 
territory  of  a  Stdte.  the  Commonwealth  . 
of  Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  Guam,  American  Samoa, 
or  the  Commonwealth,  of  the  Mariana 
Islands  that  is  not  within  the  outer 
boundary:  of  any  city  having  a 
population  of  50,000  or  more  and  its 
immediately  adjacent  urbanized  and 
urbanizing  areas  with  a  population 
density  of  more  than  100  persons  per 
square  mile,  as  determined  by  the 
Secretary-  of  Agriculture,  according  to 
the  latest  decennial  census  of  thelJnited. 
States. 

Rural  Business  Enterprise  Grants. 
Grants  made  to  finance  and  facilitate 
development  of  small  and  emerging 
private  business  enterprises  in  rural 
areas.  Grants  are  made  from  RDA  fimds 
under  authority  of  the  Consolidated 
Farm  and  Rural  Development  Act.  as 
amended.  Sec.  310B(c)  (7  U.S.C.  1932).   . 

Rural  distance  learning  network.  A 
telecommimications  link  between  an 
eligible  applicant  in  accordance  with 
this  subpart  and  the  student/employee 
receiving  educational  or  job  training 
instruction  which  meets  the  definition 
of  a  rural  learning  program.  The 
network  connects  teachers  and/ or  adult 
students  located  in  rural  areas  with 
teachers  andy'or  adult  students  that  are 
located  in  a  different  rural  area  or 
connects  teachers  in  nonrural  areas  to 
adult  students  in  rural  areas. 

Rural  learning  program.  A  system  or    - 
means  of  providing  educational  or  job .  - 
training  instruction  to  adult  students 
located  in  rural  areas  which  will  result    " 
in  qualified  employeesior  small 
businesses  as  defined  in  this  section. 
The  training  will  result  in  employmep-f- 
with  small  businesses  or  job     '  . 
advancement  of  employees  presently 
employed  by  small  businesses.  This 
may  include  establishment,  expansion, 
and  operation  of  rural  distance  learning 
networks  necessary'  to  provide  the 
training. 

Small  and  en\erging  private  business 
enterprise.  A  new  business,  or  one  that    i 
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is  expanding,  which  operates  on  a  profit 
or  nonprofit  basis  and  relies  primarily 
on  revenues  of  the  business  for 
operation.  The  business/proposed 
business  must  not  exceed  the  maximum 
number  of  employees  or  annual  receipts 
allowed  for  a  concern  (including  its 
-affiliates)  to  be  considered  small 
according  to  the  size  standards 
established  for  Small  Business 
Administration  (SBA)  assistance  and  set 
forth  in  13  CFR,  Part  121. 

Technical  assistance.  A  function 
performed  for  the  benefit  of  a  private 
business  enterprise  and  which  is  a 
problem  solving  activity,  such  as  market 
research,  product  and/or  service 
Improvements,  feasibility  studies,  and 
job  training/educational  instruction,  etc. 
AdditionaUy,  technical  assistance  could 
include  functions  performed  on  behalf 
of  rural  communities  to  improva 
passenger  transportation  services  or 
facilities  and  which  quahfy  as  problem 
solving  activities,  i.e.,  transportation 
needs  assessment,  route  planning,  and/ 
or  training,  etc. 

Television  Demonstration  prograrri. 
Television  programming  developed  to " 
demonstrate  the  effectiveness  of 
providing  information  on  agriculture 
and  other  issues  of  importance  to 
farmers  and  other  rural  residents.  Grants 
are  made  from  RDA  funds  under 
authority  of  the  Consofidated  Farm  and 
Rural  Development  Act,  as  amended. 
Sec.  310B(j)  (7  U.S.C.  1932). 

Urbanized  area.  An  area  immediately 
.  adjacent  to  a  city  having  a  population  of 
50.000  or  more,  which,  for  general 
social  and  economic  purposes, 
constitutes  a  single  community  and  has 
a  boundary  contiguous  with  that  of  the 
city.  Such  commimity  may  be 
incorporated  oroinincorporated  and 
extend  from  the  contiguous 
boundary(ies)  to  recognizable  open 
country,  less  densely  settled  areas,  or 
natural  boundaries  such  as  forests  or 
water.  Minor  open  spaces  such  as 
airports,  industrial  sites,  recreational 
facilities,  or  public  parks  shall  be 
disregarded.  Outer  boundaries  of  an 
incorpomtpji  community  extend  at  least  - 
to  its  lej  il  boundaries.  Cities  which  may 
have  a  contiguous  border  with  another 
city,  but  are  located  across  a  river  from 
such  city,  are  recognized  as  a  separate 
community  and  are  not  otherwise 
considered  a  part  of  an  urbanized  or 
urbanizing  area,  as  defined  in  this 
section  are  not  in  a  nonrural  area. 

Urbanizing  area.  A  community  which- 
is  not  now,  or  within  the  foreseeable 
future  not  likely  to  be,  clearly  separate 
from,  and  independent  of,  a  city  of 
50.000  or  more  population  and  its 
immediately  adjacent  urbanized  areas. 
A  community  is  considered  "separate 


from"  when  it  is  separated  from  the  city 
and  its  immediately  adjacent  urbanized 
area  by  open  country,  less  densely 
settled  areas,  or  natural  barriers  such  as 
forests  or  water.  Minor  open  spaces 
such  as  airports,  industrial  sites, 
recreational  facilities,  or  pubhc  parks 
shall  be  disregarded.  A  commimity  is 
considered  "independent  of  when  its 
social  and  economic  structure  (e.g., 
goverimraent,  education,  haalth,  and 
recreational  faciUties;  and  business, 
industry,  tax  base,  and  employment 
opportunities)  is  not  primarily 
dependent  on  the  city  and  its 
immediately  adjacent  urbanized  area. 

§  4284.105    Eligibility  and  priority. 

(a)  Eligibility.  (1)  RBEGs  may  be  made 
to  public  bodies  and  private  nonprofit 
corporations  serving  rural  areas.  Public 
bodies  include  States,  counties,  cities, 
townships,  and  incorporated  towns  and 
villages,  boroughs,  authorities,  districts, 
and  Native  Americans  on  Fedenil  and 
State  reservations  and  other  federally 
recognized  Native  American  groups  in 
rural  areas. 

(2)  RCG  applicants  must  meet 
eUgibility  requirements  of  the  Regional 
Commission,  and  also  those  of  RDA,  in 
accordance  with  par^raph  (a)il)  of  this 
section  for  RDA  to  administer  the  RCG 
in  accordance  with  this  subpart. 

(3)  TDGs  may  be  made  to  statewide, 
private  (not  public-body  driven) 
nonprofit  public  television  systems 
whose  coverage  is  predominantly  rural. 
An  eligible  appUcant  must  be  organized 
as  a  private  (not  public-body  driven) 
nonprofit  public  television  system, 
licensed  by  the  Federal 
Communications  Commission  under  its 
non-commerical  classification,  and 
operated  statewide  and  within  a 
coverage  area  that  is  predominantly 
rural. 

(4)  An  outstanding  judgment  obtained 
against  an  applicant  by  the  United 
States  in  a  Federal  Court  (other  than  in 
the  United  States  Tax  Court),  which  has 
been  recorded,  shall  cause  the  applicant 
to  be  ineligible  to  receive  any  grant  until 
the  judgment  is  paid  in  full  or  otherwise 
satisfied.  RDA  grant  funds  iiiav  not  be 
used  to  satisfy  the  judgment.  Questions 
about  whether  or  not  a  judgment  is  still 
outstanding  should  be  directed  to  the 
Office  of  the  General  Counsel  (OGC). 

(u)  Project  selection  process.  The 
following  paragraphs  indicate  items  and 
conditions  which  must  be  considered  in 
selecting  preapplications  for  further 
development.  Due  to  the  small  number 
of  applicants  eligible  for  TDGs,  such 
applicants  will  not -compete  for  priority 
points  against  RBEG  applicants  but 
must  compete  with  other  applicants  for 
TDGs. 


(1)  Preapplications.  The 
preapplication  and  supporting 
information  submitted  with  it  will  be 
considered  in  determining  the  proposed 
project's  priority  for  available  hinds. 

(i)  All  preapplications  shall  be 
accompanied  by  sufficient  information 
to  permit  the  numerical  ranking 
estabhshed  by  paragraph  (b)(3)  of  this 
section.  Such  information  should 
include: 

(A)  A  description  of  proposed 
service(s)  to  be  provided/projects  to  be 
funded. 

(B)  Iricome  data  on  area  to  be  served. 

(C)  Unemployment  rate  of  the  area  to 
be  served. 

(D)  Median  household  income  of  area 
to  be  ser\'ed. 

(E)  Grantee's  experience  in  providing 
the  proposed  service. 

(ii)  If  a  preapphcation  involves  the 
establishment  of  a  revolving  fund,  the 
following  additional  information  should 
be  provided: 

(A)  Grantee's  financial  ability  to 
administer  a  revolving  loan  fund  (at  a 
minimum,  the  information  should 
include  a  balance  sheet  and  an  income 
statement). 

(B)  The  need  for  a  revolving  fund. 

(C)  Other  funds  available  to  leverage 
funds  made  available  in  accordance 
vdth  this  program. 

(2)  RDA  review.  All  preapplications 
vdll  be  reviewed  and  scored  and  Form 
AD-622,  "Notice  of  Preapphcation 
Review  Action,"  issued  within  the  time 
limits  in  §  1942.2  (a)(2)(iv)  of  Subpart  A 
of  Part  1942  of  this  title.  When 
considering  authorizing  the 
development  of  an  application  for 
funding,  the  RDA  should  consider  the 
remaining  funds  in  the  State  allocation, 
and  the  anticipated  allocation  of  funds 
for  the  next  fiscal  year  as  well  as  the 
amount  of  time  necessary  to  complete 
that  application.  Applicants  whose 
preapplications  are  found  to  be 
inehgible  will  be  so  advised.  These 
applicants  will  be  given  adverse  notice 
through  Form  AD-622  and  advised  of 
their  appeal  rights  under  Subpart  B  of 
Part  1900  of  this  title.  Those  applicants 
with  eligible  lower  scoring 
preapplications  which  obviously  cannot 
be  fimded  within  an  eighteen  month 
period  of  time,  and  are  not  within  150 
percent  of  the  Stale's  allocation,  should 
be  notified  that  f.inds  are  not  available; 
and  requested  to  advise  whether  they 
wish  to  have  their  preapplication 
maintained  in  an  active'file  for  future 
consideration.  The  RDA  may  request  an 
additional  allocation  of  funds'  from  the    ■ 
National  Office  for  such 
preapplications.  Suet  requests  will  be 
considered  along  with  all  others  on 
hand. 
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(3)  Selection  priorities.  The  priorities 
described  in  th  s  paragraph  will  be  used 
by  RDA  to  rate  jreapplications.  Points 
will  be  disthbu  ed  as  indicated  in 
paragraphs  (b)(  l)(i)  through  (v)  of  this 
section. 

(i)  Populatioi  I.  Proposed  project(s) 
will  primarily  t  e  located  in  a 
community  of: 

(A)  between    5,000  and  25,000 
population — 5  )oints; 

(B)  between  :  ,000  and  15,000 
population — IC  points: 

(C)  under  5,0  )0  population — 1 5 
points. 

(ii)  Economic  conditions.  (A) 
Proposed  proje  :t(s)  will  primarily  be 
located  in  area<  where  the 
unemployment  rate  exceeds  the  State 
rate  by  25  perc(  nt  or  more — 20  points; 
exceeds  the  Sta  e  rate  by  less  than  23 
percent — 10  po  nts;  is  equal  to,  or  less 
than.  State  rate  -0  points. 

(B)  Proposed  project{s)  will  primarily 
be  located  in  ar  ;as  where  median 
household  inco  Tie  (MHI).  as  prescribed 
by  Section  673  2)  of  the  Community 
Sen.'ices  Block  }rant  Act  (42  U.S.C  9902 
(2)).  for  a  famil    of  four  for  the  State  is: 

[1]  less  than  toverty  line — 25  points: 

(2)  more  thai  poverty  line,  but  less 
than  85  percenl  of  State  MHI — 15 
points: 

(J)  between  £  5  and  100  percent  of 
State  MHI— 10  joints: 

(4)  equal  or  g  eater  than.  Stale  MHI — 
0  points. 

(iii)  Experien  :e.  Applicant  has 
evidence  of  at  1  iast  5  years  of  successful 
experience  in  t  le  type  of  activity 
proposed  in  th<  preapplication  for  funds 
under  this  sub{  art.  Evidence  of 
successful  exp«  rience  may  be  a 
description  of  €  xperience  supplied  and 
certified  by  the  applicant,  or  a  letter  of 
support  from  a  »propriate  local  elected 
officials  explai:  ling  the  applicant's 
experience.  Ex|erience — 15  points. 

(iv)  Other.  {.\  |  Preapplication  is  for 
revolving  fund  md/or  technical 
assistance  proj<  ct — 50  points. 

(B)  Applicani  has  evidence  of 
substantial  con  mitment  of  funds  from 
non-Federal  so  trees  for  proposed 
project.  An  aut  lorized  representative  of 
the  source  orga  lization  of  the  non- 
Federal  funds  r  mst  provide  evidence 
that  the  funds  e  re  available  and  will  be 
used  for  the  pn  posed  project.  More 
than  50  percen  of  the  project  costs  from 
non-Federal  soi  ux:es — 15  points;  more 
than  25  percen  .  but  less  than  50  percent 
of  project  costs  from  non-Federal 
sources — 10  po  nts:  between  5  and  25 
percent  of  proj(  ct  costs  from  non- 
Federal  source*  — 5  points. 

(C)  The  antic  pated  development, 
expansion,  or  f  trtherance  of  business 
enterprises  as  a  result  of  the  proposed 


project  will  create  jobs  associated  with 
the  affected  businesses.  The  number  of 
jobs  must  be  evidenced  by  a  written 
commitment  frxjm  the  business  to  be 
assisted.  One  job  per  each  $10,000  or 
less  in  grant  funds  expended — 10 
points.  One  job  per  each  $25,000  to 
$10,000  in  grant  funds  expended — 5 
points. 

(D)  Grant  projects  utilizir.g  funds 
available  in  accordance  with  this 
subpart  of  less  than  $100,000—25 
points:  $100,000  to  $200,000-15 
points:  more  than  $200,000,  but  not 
more  than  $500,000—10  points. 

(v)  Discretionary.  (A)  In  certain  cases 
when  the  applicant  has  not  received  a 
previous  grant  in  accordance  with  this 
subpart  and  the  grant  applied  for  is  not 
more  than  $500,000,  the  RDA  may 
assign  discretionary  points  in  addition, 
to  those  that  may  be  assigned  in 
paragraphs  (b)(3)(i)  through  (iv)  of  this 
section.  For  grants  of  less  than 
$100,000 — 50  points;  $100,000  to 
$200,000 — 30  points;  more  than 
$200,000.  but  not  more  than  S500.000— 
20  points. 

(B)  The  RDA  Administrator  may 
additionally  assign  up  to  100 
discretionary  point^o  projects 
requiring  National  Office  reserve  funds. 
Assignment  of  discretionary  points  by 
the  RDA  Administrator  will  be  based  on 
geographic  distribution  of  funds,  criteria 
which  will  result  in  substantial 
emplo>Tnent  improvement,  mitigation  of 
economic  distress  of  a  community  via 
the  creation  of  jobs  and/or  the 
resolution  of  emergency  situations. 

§4284.106    Purposes  of  grants. 

(a)  Grant  funds  may  be  used  to 
fmance  and/or  develop  small  and 
emerging  private  business  enterprises  in 
rural  areas  including,  but  not  limited  to. 
the  following: 

(1)  Acquisition  and  developm.ent  of 
land,  easements,  and  rights-of-way. 

(2)  Construction,  conversion, 
enlargement,  repairs  or  modernization 
of  buildings,  plants,  machinery, 
equipment,  access  streets  and  roads, 
parking  areas,  utilities,  and  pollution 
control  and  abatement  facilities. 

(3)  Startup  operating  cost  and  working 
capital. 

(4)  Technical  assistance  for  private 
business  enterprises. 

(5)  Technical  assistance  for  public 
passenger  transportation  projects. 

(6)  Reasonable  fees  and  charges  for 
professional  services  necessary  for  the 
planning  and  development  of  the 
project,  including  packaging.  Services 
must  be  provided  by  individuals 
licensed  in  accordance  with  appropriate 
State  accreditation  associations. 


(7)  Refinancing  of  debts  exclusive  of 
interest  incurred  by.  or  on  behalf  of,  an' 
association  before  an  application  for  a 
grant  when  all  of  the  following 
conditions  exist: 

(i)  The  debts  were  incurred  for  the 
facility,  or  part  thereof,  or  service  to  be 
installed  or  improved  with  the  grant, 
and 

(ii)  Arrangements  cannot  be  made 
with  the  creditors  to  extend  or  modify 
the  terms  of  the  existing  debt. 

(8)  Providing  financial  assistance  to 
third  parties  through  a  loan. 

(9)  Training,  when  necessar>'.  in 
connection  with  technical  assistance 
and/or  job  training  instruction  related  to 
potential  employment  or  job 
advancement  for  adult  students. 

(10)  Production  of  television  prcgran-.s 
to  provide  information  on  issues  of 
importance  to  farmers  and  rural 
residents. 

(11)  The  creation,  expansion,  and 
operation  of  rural  distance  learning 
net^vorks  and  other  rural  learning 
programs  providing  educational  and/or 
job  training  instruction  to  adult  students 
which  will  result  in  qualified  employees 
necessary  for  the  development  of  small 
and  emerging  businesses  as  defined  in 
this  subpart. 

(b)  Grants,  except  grants  for 
Television  Demonstration  programs  and 
technical  assistance  for  public  passenger 
transportation  projects,  may  be  made 
only  when  there  is  a  reasonable 
prospect  that  they  will  result  in 
development  of  small  and  emerging 
private  business  enterprises. 

(c)  Grant  funds  may  be  used  jointly 
with  funds  furnished  by  the  grantee  or 
from  other  sources,  including  RDA  loan 
funds.  Pursuant  to  Pub.  L.  95-334,  other 
departments,  agencies,  and  executive 
establishments  of  the  Federal 
Government  may  participate  and 
provide  financial  and  technical 
assistance  jointly  with  RDA.  The 
amount  of  pcuticipation  by  the  other 
department,  agency,  or  executive 
establishment  shall  only  be  limited  by 
its  authorities  other  than  authorities 
which  impose  restrictions  on  joint 
financing. 

§4284.107    Limitations  on  use  of  grant 
funds, 
(a)  Funds  will  not  be  used: 

(1)  To  produce  agriculture  products 
through  growing,  cultivation,  and 
harvesting  either  directly  or  through 
horizontally  integrated  livestock 
operations  except  for  commercial 
nurseries,  timber  operations,  or  limited 
agricultural  production  related  to 
technical  assistance  projects. 

(2)  To  finance  comprehensive 
areawide-type  planning.  This  does  hot 
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preclude  the  use  of  grant  funds  for 
planning  for  a  given  project. 

(3)  For  loans  Dy  grantees  when  the 
rates,  terms,  and  charges  for  those  loans . 
are  not  reasonable  or  would  be  for 
purposes  not  eligible  in  accordance  with 
§  4284.106  of  this  subpart. 

(4)  For  programs  operated  by  cable 
television  systems. 

(5)  To  fund  a  part  of  a  project  which 
is  dependent  on  other  funding  unless 
there  is  a  firm  commitment  of  the  other 
funding  to  ensure  completion  of  the 
project. 

(6)  To  pay  for  technical  assistance  as 
defined  in  this  subpart  which  duplicates 
assistance  provided  to  implement  an 
action  plan  funded  by  the  Forest  Service 
(FS)  imder  the  National  Forest- 
Dependent  Rural  Communities 
Economic  Diversification  Act  for  5 
continuous  years  from  the  date  of  grant 
approval  by  the  FS.  To  avoid  duplicate 
assistance,  the  grantee  shall  coordinate 

with  FS  and  RDA  to  ascertain  if  a  grant 
has  been  made  in  a  substantially  similar 
geographical  or  defined  local  area  in  a 
State  for  technical  assistance  under  the 
above  program.  The  grantee  will  provide 
documentation  to  FS  and  RDA  regarding 
the  contact  with  each  agency.  Under  its 
program,  the  FS  assists  rural 
communities  dependent  upon  national 
forest  resources  by  establishing  rural 
forestry  and  economic  diversification 
action  teams  which  prepare  action 
plans.  Action  plans  are  intended  to 
provide  opportunities  to  promote 
economic  diversification  and  enhance 
local  economies  dependent  upon 
national  forest  resources. 

(b)  At  least  51  percent  of  the 
outstanding  interest  in  the  project  has 
membership,  or  is  owned  by,  those  who 
are  either  citizens  of  the  United  States 
or  reside  in  the  United  States  after  being 
legally  admitted  for  permanent 
residence. 


§4284.108    Regional  Commission  Grants. 

(a)  Grants  are  sometimes  made  by 
Regional  Commissions  for  projects 
eligible  for  RDA  assistance.  RDA  has 
agreed  to  administer  such  funds  in 
accordance  with  RDA  regulations  and 
the  requirements  of  the  Regional 
Commission. 

(b)  The  transfer  of  funds  from  a 
Regional  Commission  to  RDA  will  be 
based  on  specific  applications 
determined  to  be  eligible  for  an 
authorized  purpose  in  accordance  with 
the  requirements  of  RDA  and  the 
Regional  Commission. 

(c)  The  ARC  is  authorized  under  the 
Appalachian  Regional  Development  Act 
of  1965,  as  amended,  to  serve  the 
Appalachian  region.  ARC  grants  are 
handled  in  accordance  with  the  FmHA- 


ARC  Agreement  (Exhibit  A,  Subpart  H 
of  Part  1942  of  this  title),  which  appfies 
to  all  ARC  grants  administered  by  RDA. 
Therefore,  a  separate  Project 
Management  Agreement  between  RDA 
and  ARC  is  not  needed  for  each  ARC 
grant. 

(d)  Other  Regional  Commissions  are 
those  authorized  under  Title  V  of  the 
Public  Works  and  Economic 
Development  Act  of  1965.  Grants  by 
these  Regional  Commissions  are 
handled  in  accordance  with  a  separate 
Project  Management  Agreement 
between  the  respective  Regional 
Commission  and  RDA  for  each  grant 
administered  by  RDA  (Guide  1  of  this 
subpart). 

§4284.109    [Reserved] 

§  4284.1 10    Other  considerations. 

(a)  Civil  Rights  complianre 
requirements.  All  grants  made  in 
accordance  with  this  subpan  are  subject 
to  the  requirements  of  Title  VI  of  the 
Civil  Rights  Act  of  1964.  which 
prohibits  discrimination  on  the  basis  of 
race,  color,  and  national  origin  as 
outlined  in  Subpart  E  of  Part  1901  of 
this  title.  In  addition,  the  grants  made  in 
accordance  with  this  subpart  are  subject 
to  the  requirements  of  section  504  of  the 
Rehabihtation  Act  of  1973,  whidi 
prohibits  discrimination  on  the  basis  of 
handicap;  the  requirements  of  the  Age 
Discrimination  Act  of  1975,  which 
prohibits  discrimination  on  the  basis  of 
age;  and  Title  III  of  the  Americans  with 
Disabilities  Act,  Pub.  L.  101-336,  which 
prohibits  discrimination  on  the  basis  of 
disability  by  private  entities  in  places  of 
public  accommodations.  When  RDA  is 
administering  an  RCG  and  no  RDA 
RBEG/TDG  funds  are  involved,  the 
Regional  Commission  may  make  its  o^nti 
determination  of  compliance  with  the 
above  Acts,  unless  RDA  is  designated 
compliance  review  responsibilities. 
RDA  shall,  in  all  cases,  be  made  aware 
of  any  findings  of  discrimination  or 
noncompliance  with  the  requirements 
of  the  above  Acts. 

(b)  Environmental  requirements. — (1) 
General  applicability.  Unless 
specifically  modified  by  this  section,  the 
requirements  of  Subpart  G  of  Part  1940 
of  this  title  apply  to  this  subpart.  RDA 
will  give  particular  emphasis  to 
ensuring  compliance  with  the 
environmental  policies  contained  in 
§§  1940.303  and  1940.304  of  Subpart  G 
of  Part  1940  of  this  title.  Although  the 
purpose  of  the  grant  program 
established  by  this  subpart  is  to  improve 
business,  industry,  and  emplojTnent  in 
rural  areas,  this  purpose  is  to  be 
achieved,  to  the  extent  practicable, 
without  adversely  affecting  important 


environmental  resources  of  rural  areas 
such  as  important  farmland  and  forest 
lands,  prime  rangelands,  wetlands,  and 
floodplains.  Prospective  recipients  of 
grants,  therefore,  must  consider  the 
potential  environmental  impacts  of  their 
applications  at  the  earhest  planning 
stages  and  develop  plans,  grants,  and 
projects  that  minimize  the  potential  to 
adversely  impact  the  environment. 

(2)  Technical  assistance  and  rural 
learning  programs.  The  application  for  a 
technical  assistance  project  is  generally 
excluded  from  RDA's  environmental 
review  process  by  §  1940.310(e)(1)  of 
Subpart  G  of  Part  1940  of  this  title. 
However,  as  further  specified  in 

§  1940.333  of  Subpart  G  of  Part  1940  of 
this  title,  the  grantee  for  a  technical 
assistance  grant,  in  the  process  of 
providing  technical  assistance,  must 
consider  the  potential  environmental 
impacts  of  the  recommendations 
provided  to  the  recipient  of  the 
technical  assistance.  Rural  learning 
programs  which  do  not  include 
construction  are  treated  the  same  as 
technical  assistance  projects  relative  to 
environmental  requirements  and 
purposes. 

(3)  Applications  for  direct 
construction  project.  The  application  by 
a  potential  grantee  who  intends  to 
directly  use  grant  funds  for  a 
nontechnical  assistance  project,  such  as 
a  construction  project,  shall  be  reviewed 
and  processed  in  accordance  with  the 
applicable  requirements  of  Subpart  G  of 
Part  1940  of  this  title. 

(4)  Applications  for  grants  to  provide 
financial  assistance  to  third  partv 
recipients.  As  part  of  the  preapplication. 
the  applicant  must  provide  a  complete 
Form  FmHA  1940-20,  "Request  for 
Environmental  Information."  for  each 
project  specifically  identified  in  its  plan 
to  provide  financial  assistance  to  third 
parties  who  will  undertake  eligible 
projects  with  such  assistance.  RDA  will 
review  the  preapplication.  supporting 
materials,  and  the  required  Form  FmHA 
1940-20  and  initiate  a  Class  II 
assessment  for  the  preapplication.  This 
assessment  will  focus  on  the  potential 
cumulative  impacts  of  the  projects  as 
well  as  any  environmental  concerns  or 
problems  that  are  associated  with 
individual  projects  and  that  can  bo 
identified  at  this  time  from  the 
information  submitted.  Because  RD.'\'s 
approval  of  this  type  of  grant 
application  does  not  constitute  RDA's 
commitment  to  the  use  of  grant  funds 
for  any  identified  third  party  projects 
(see  §  4284.116  of  this  subpart),  no 
pubhc  notification  requirements  for  a 
Class  II  assessment  will  apply  to  the 
preapplication.  After  the  grant  is 
approved,  each  third  party  project  to  be 
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assisted  under  t  le  grant  will  undergo 
the  applicable  €  nvironmental  review 
and  public  noti  ication  requirements  in 
Subpart  G  of  Pa  rt  1940  of  this  title  prior 
to  RDA  providing  its  consent  to  the 
grantee  to  assist  the  third  party  project. 
If  the  preapplic  ition  reflects  only  one 
specific  project  jwhich  is  specifically 
identified  as  th^  third  party  recipient  for 
financial  assistance.  RDA  may  perform 
the  appropriate  environmental 
assessment  in  accordance  with  the 
requirements  of  Subpart  G  of  Part  1940 
of  this  title  and  forego  initiating  a  Class 
II  assessment  with  no  public 
notification.  Hoiwever.  the  applicant 
must  be  advisea  that  if  the  recipient  or 
project  changes  after  the  grant  is 
approved,  the  project  to  be  assisted 
under  the  grant  Iwill  undergo  the 
applicable  environmental  review  and 
public  notification  requirements  in 
Subpart  G  of  Part  1940  of  this  title. 

(5)  Combined  applications.  Whenever 
an  applicant  files  a  preapplication  that 
includes  a  direct  construction  project 
and  a  plan  to  piovide  financial 
assistance  to  third  parties  who  will 
undertake  eligible  projects,  the 
following  envir  jiunental  requirements 

will  apply: 

(ij  The  propo  >ed  direct  construction 
proiect(s)  will  b  e  reviewed  in 
accordance  wit  i  the  requirements  of 
paragraph  (b)(3  of  this  section  prior  to 
authorization  o  the  apphcation. 

(ii)  The  plan  o  provide  financial 
assistance  to  th  rd  parties  will  be 
reviewed  and  p  recessed  in  accordance 
with  the  requinsments  of  paragraph 
(b)(4)  of  this  se<  tion.  Additionally,  the 
Class  II  assessiT  ent  required  for  the  plan 
shall  address  ai  id  analyze  the 
cumulative  imj  acts  of  all  proposed 
projects,  direct  or  third  party,  identified 
within  the  prea  iplication. 

(c)  Excess  ca^  mcity  or  transfer  of 
employment.  (1 )  If  a  proposed  grant  is 
fur  more  than  $  1  million  and  will 
increase  direct  pmployment  by  more 
than  50  emplo)jees,  the  applicant  will  be 
requested  to  pr  )vide  a  written 
indication  to  R  )A  which  will  enable 
RDA  to  determ  ne  that  the  proposal  will 
not  result  in  a  \  roject  which  is 
calculated  to.  c  r  likely  to,  result  in: 

(i)  The  transf  ;r  of  any  employment  or 
business  activii  y  from  one  area  to 
another  (this  li  nitation  shall  not 
prohibit  assists  nee  for  the  expansion  of 
an  existing  bus  ness  entity  through  the 
establishment  <  f  a  new  branch,  affiliate, 
or  subsidiary  o  such  entity  If  the 
expansion  will  not  result  in  an  increase 
in  the  unemplc  yment  in  the  area  of 
original  locatic  n,  or  in  any  other  area 
where  such  enl  ity  conducts  business 
(■pprations  unl(  (ss  there  is  reason  to 
boheve  that  su(  h  expansion  is  being 


established  with  the  intention  of  closing 
down  the  operations  of  the  existing 
business  entity  in  the  area  of  its  original 
location,  or  in  any  other  area  where  it 
conducts  such  op)erations).  or 

(ii)  An  increase  in  the  production  of 
goods,  materials,  or  commodities  or  the 
availability  of  services  or  facilities  in  the 
area  when  there  is  not  sufficient 
demand  for  such  goods,  materials, 
commodities,  services,  or  facilities  to 
employ  the  efficient  capacity  of  existing 
competitive  commercial  or  industrial 
enterprises,  unless  such  financial  or 
other  assistance  will  not  have  an 
adverse  effect  upon  existing  competitive 
enterprises  in  the  area.  The  appUcant's 
wTitten  indication  will  consist  of  a 
resolution  from  the  applicant  and  Form 
FmHA  449-22.  "Certification  of  Non- 
Relocation  and  Market  and  Capacity 
Information  Report,"  from  each  existing 
and  future  o<:cupant  of  the  site.  The 
applicant  may  use  Guide  2  of  this 
subpart,  available  in  any  RDA  office,  as 
an  example  in  preparing  the  resolution. 
Future  occupants  of  the  site  must  be 
certified  by  the  Department  of  Labor 
(DOL)  as  outlined  in  paragraph  (c)(3)  of 
this  section  for  a  period  of  3  years  after 
the  initial  certification  by  DOL. 

(2)  The  RDA  will  check  each 
docimient  for  completeness  and 
accuracy  and  submit  nine  copies  of  each 
to  the  National  Office  for  forwarding  to 
DOL 

(3)  Grants  shall  not  be  made  if  the 
Secretary  of  Labor  certifies  within  30 
days  after  the  matter  has  been  submitted 
by  the  Secretary  of  Agriculture  that  the 
provisions  of  paragraph  (c)(1)  of  this 
section  have  not  been  complied  with. 
Information  for  obtaining  this 
certification  will  be  submitted,  in 
writing,  by  the  applicant  to  RDA.  The 
information  will  be  submitted  to  DOL 
by  the  RDA  National  Office.  Grant 
approval  may  be  given  and  funds  may 
be  obligated,  subject  to  the  DOL 
certification  being  received,  provided 
RDA  has  made  its  own  separate 
determinations  of  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section  when  the  project 
is  in  excess  of  $1  million  and  affects 
over  50  employees. 

(4)  When  a  grant  is  being 
administered  for  a  Regional  Commission 
and  no  RDA  grant  funds  are  being  used, 
tlie  requirements  for  DOL 
determinations  may  be  waived  upon 
written  request  fi-om  the  Regional 
Commission.  If  the  Regional 
Commission  so  desires,  the  request  will 
be  included  in  the  letter  from  the 
Regional  Commission  to  RDA  that  gives 
notice  of  transfer  of  funds  and 
conditions  under  which  the  funds  are  to 
be  made  available  to  the  grantee.  In  such 
c:uses,  the  Letter  of  Conditions  from 


RDA  to  the  grantee  will  not  include  the 
requirement  for  DOL  determinations.  - 

(d)  Management  assistance.  Grant 
recipients  will  be  supervised,  as 
necessary,  to  ensure  that  projects  are  . 
completed  in  accordance  with  approved 
plans  and  specifications  and  that  funds 
are  expended  for  approved  purposes. 
Grants  made  in  accordance  with  this 
subpart  will  be  administered  under,  and 
are  subject  to,  7  CFR  Parts  3015,  3016. 
and  3017.  as  appropriate,  and 
established  RDA  guidelines. 

(e)  National  Historic  Preservation  Act 
of  1966.  All  projects  will  be  in 
compliance  with  the  National  Historic   • 
Preservation  Act  of  1966  in  accordance 
with  Subpart  F  of  Part  1901  of  this  title. 

(f)  Uniform  Relocation  and  Real 
Property  Acquisition  Policies  Act.  All 
projects  must  comply  with  the 
requirements  set  forth  in  Title  7, 
Subtitle  A,  Part  21  of  the  Code  of 
Federal  Regulations. 

(g)  Flooaplains  and  wetlands.  All 
projects  must  comply  with  Executive 
Order  11988,  "Floodplain 
Management,"  and  Executive  Order 
11990,  "Protection  of  Wetlands.  ' 

(h)  Flood  or  mudslide  hazard  area 
precautions.  If  the  grantee  financed 
project  is  in  a  flood  or  mudslide  area, 
flood  or  mudslide  insurance  must  be 
provided. 

(i)  Termination  of  Federal 
requirements.  Once  the  grantee  has 
provided  assistance  to  projects  from  a 
revolving  fund,  in  an  amount  equal  to 
the  grant  provided  by  RDA,  the 
requirements  imposed  on  the  grantee 
shall  not  be  applicable  to  any  new 
projects  thereafter  financed  from  the 
revolving  fund.  Such  new  projects  shall 
not  be  considered  as  being  derived  fi'om 
Federal  funds. 

(j)  Intergovernmental  review.  RBEG/ 
TDG  projects  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  A  revolving  fund  estabhshed 
in  whole,  or  in  part,  with  grant  fimds 
will  also  bo  considered  a  project  for  the 
purpose  of  intergovernmental  review  as 
well  as  the  specific  projects  funded  with 
grant  funds  from  the  revolving  loan 
project.  For  each  project  to  be  assisted 
with  a  grant  in  accordance  with  this 
subpart  and  for  which  the  State  has 
elected  to  review  the  project  under  their 
intergovernmental  review  process,  the 
State  Point  of  Contact  must  be  notified. 
Notification,  in  the  form  of  a  project 
description,  can  be  initiated  by  the 
grantee.  Any  comments  from  the  State 
must  be  included  with  the  grantee's 
request  to  use  RDA  grant  funds  for  the 
specific  project.  Prior  to  RDA's  decision 
on  the  request,  compliance  with 
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requirements  of  intergovernmental 
consultation  must  be  demonstrated  for 
each  project.  These  requirements  should 
be  carried  out  in  accordance  with  7  CFR 
3015,  Subpart  V,  "Intergoverrmiental. 
Review  of  Department  of  Agriculture 
Programs  and  Activities,"  (see  FmHA 
Instruction  1940-J.  available  in  any 
RDA  office). 

§  4284.1 1 1    Application  processing. 

(a)  Preapplications  and  applications. 
(1)  The  preapplication/application 
review  and  approval  procedures 
outlined  in  §1942.2  of  Subpart  A  of  Part 
1942  of  this  title  will  be  followed,  as 
appropriate.  The  applicant  shall  use 
Standard  Form  (SF)--424.1, 
"Application  for  Federal  Assistance  (For 
Non-Construction),"  or  SF-424.2, 
"Application  for  Federal  Assistance  (For 
Construction),"  as  applicable,  when 
requesting  financial  assistance  under 
this  program.  The  applicant  shall  be 
advised  of  tlie  conditions/requirements 
(outlined  in  this  subpart)  for  receipt  of 
grant  funds  at  the  time  of  the 
preapplication  conference.  Upon 
notification  on  Form  AD-622,  "Notice 
of  Preapphcation  Review  Action,"  that 
the  applicant  is  eligible  for  fimding,  the 
following  items  will  be  submitted  to 
RDA: 

(i)  SF^24.1  or  SF-424.2  will  be  used 
for  making  application  under  this 
program,  as  applicable. 

(ii)  For  grants  to  establish  a  revolving 
loan  fund,  a  proposed  Scope  of  Work 
Hefailing: 

(A)  Information  as  prescribed  in 
^  4284.114  of  this  subpart. 

(B)  Proposed  project  budget. 

(C)  Other  requested  information 
needed  by  RDA  to  make  a  grant  award 
determination. 

(iii)  For  grants  to  establish  revolving 
loan  funds,  rural  learning  programs, 
and/or  to  provide  technical  assistance, 
the  following  forms  and  documents  will 
be  part  of  the  grant  docket: 

(A)  Form  FmHA  400-1,  "Equal 
Opportunity  Agreement,"  for  the 
applicant  and  recipients  of  the  technical 
assistance,  loans  under  a  revolving  loan 
fund,  and  rural  learning  projects  if  the 
recipients  are  other  than  individuals. 

(B)  Form  FmHA  400-4,  "Assurance 
Agreement,"  for  the  applicant  and 
recipients  of  the  technical  assistance, 
loans  under  a  revolving  loan  fund,  and 
rural  learning  projects  if  the  recipients 
are  other  than  individuals. 

(C)  Scope  of  Work  prepared  by  the 
applicant,  including  a  proposed  project 
budget. 

(D)  Form  FmHA  1940-1.  "Request  for 
Obligation  of  Funds,"  with  Section  A  of 
Attachment  1  of  this  subpart  (available 
in  any  RDA  office)  attached. 


(iv)  Dockets  for  noiu^volving  fund 
grants  will  contain  those  items  specified 
in  paragraphs  (a)(l)(iii)  (A),  (B).  and  (D) 
of  this  subpart,  as  well  as  other 
appropriate  items  specified  in  Subpart 
A  of  Part  1942  of  this  title. 

(v)  All  dockets  will  contain  executed 
Forms  AD-1047,  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,"  and  AI>-1049, 
"Certification  Regarding  Drug-Free 
Workplace  Requirements  (Grants) 
Alternative  I— For  Grantees  Other  Than 
Individuals,"  required  in  FmHA 
Instruction  1940-M,  available  in  any 
RDA  office. 

(2)  OGC  review.  RDA  will  request  an 
opinion  from  the  Regional  Attorney, 
OGC,  that  the  applicant  is  an  eligible 
apphcant  with  authority  to  carry  out  the 
purposes  of  the  proposed  grant.  The 
applicant  will  provide  the  necessary 
information  to  RDA  for  submission  to 
the  Regional  Attorney. 

(b)  Review  of  decision.  When  a 
determination  is  made  that  favorable 
action  will  not  be  taken  on  a 
preapplication  or  application,  the 
applicant  will  be  notified  in  writing  of 
the  reasons  why  the  request  was  not 
favorably  considered.  The  notification 
to  the  applicant  will  state  that  a  review 
of  this  decision  by  RDA  may  be 
requested  by  the  applicant  in 
accordance  with  Subpart  B  of  Part  1 900 
of  this  title. 

(c)  /lppra;sa7s.  When  land  is  to  be 
purchased  in  accordance  with 

§  4284.106  (a)  of  this  subpart,  the  RDA, 
to  establish  "fair  market  value,"  may 
require  the  applicant  to  provide  an 
appraisal  report  prepared  by  an 
independent  qualified  appraiser 

(d)  Planning  and  performing 
development.  The  applicable  provisions 
of  §  1942.18  of  Subpart  A  of  Part  1942 
of  this  title  related  to  planning  and 
performing  development  are  to  be 
adhered  to  for  construction  of  grant 
projects.  This  includes  requirements  for 
actions  pertaining  to: 

(1)  Professional  services,  design 
policies,  preliminary  engineering  and 
architectural  reports  and  construction 
bids,  contract  awards,  and  construction 
inspections. 

(2)  Concurrence  in  agreements 
between  grantees  and  Uiird  parties. 

(3)  Preconstruction  conferences. 

§4284.112    [Reserved] 

§  4284.1 1 3    Pian  to  provide  f inanciai 
assistance  to  third  parties. 

(a)  For  applications  involving 
establishment  of  a  revolving  fund  to 
provide  financial  assistance  to  third 
parties,  the  applicant  shall  develop  a 


plan  which  outlines  the  purpose  and 
administration  of  the  fund.  The  plan 
will  include: 

(1)  Planned  projects  to  be  financed. 

(2)  Sources  of  all  non-RBEG  funds. 

(3)  Amount  of  technical  assistance  Jf 
any). 

(4)  Purpose  of  the  loans. 

(5)  Number  of  jobs  to  be  created  with 
each  project. 

(6)  Project  priority  and  length  of  time 
involved  in  completion  of  each  project. 

(7)  Other  information  requirea  by 
RDA. 

(b)  Each  third  party  project  receiving 
funds  will  be  reviewed  for  eligibility. 
When  the  applicant  does  not  have  a  list 
of  projects  to  be  completed,  the 
applicant  should  advise  RDA  at  the  time 
a  preapplication  is  submitted. 

§  4284.1 1 4    Grants  to  provide  financial 
assistance  to  third  parties.  Television 
Demonstration  programs,  rural  learning 
programs,  and  technical  assistance 
projects. 

For  apphcations  involving  a  purpose 
other  than  a  construction  project  to  be 
owned  by  the  applicant,  the  applicant 
shall  develop  a  Scope  of  Work.  The 
Scope  of  Work  will  be  used  to  measure 
the  performance  of  the  grantee.  As  a 
minimum,  the  Scope  of  Work  should 
contain  the  following: 

(a)  The  specific  purposes  for  which 
grant  funds  will  be  utilized,  i.e.. 
technical  assistance,  revolving  fund,  etc 

(b)  Timeframes  or  dates  by  which 
action  surrounding  the  use  of  funds  will 
be  accomplished. 

(c)  Who  will  be  earning  out  the 
purpose  for  which  the  grant  is  made 
(key  persormel  should  be  identified). 

(d)  How  the  grant  purposes  will  be 
accomplished. 

(e)  Documentation  regarding  the 
availability  and  amount  of  other  funds 
to  be  used  in  conjunction  with  the  funds 
from  the  PvBEG/Television 
Demonstration  program. 

(0  For  grants  involving  a  revolving 
fund,  the  Scope  of  Work  should  include 
those  items  listed  in  paragraphs  (a) 
through  (e)  of  this  section,  as  well  as  the 
following: 

(1)  Information  which  will  establish/ 
identify  the  need  for  the  revolving  loan 
fund. 

(2)  Financial  statements  which  will 
demonstrate  the  financial  ability  of  the 
applicant  to  administer  the  revolving 
loan  fund.  As  a  minimum,  the  financial 
statements  will  include: 

(i)  Balance  sheet, 
(ii)  Income  statement. 

(3)  Detail  on  the  applicant's 
experience  in  operating  a  revolving  loan 
fund,  which  includes  the  applicant's 
loan  processing  and  servicing 
procedures. 
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(g)  For  techni  cal  assistance,  rural 
learning,  and  Television  Demonstration 
programs,  the  S)cope  of  Work  should 
include  a  budget  based  on  the  budget 
contained  in  the  application,  modified 
or  re\'ised  as  appropriate,  which 
includes  salari«,  fringe  benefits, 
consultant  costs,  indirect  costs,  and 
other  approprisue  direct  costs  for  the 
project.  J 

(h)  For  rural  1  earning  projects,  the 
Scope  of  Work  should  include  those 
items  listed  in  {  aragraphs  (a)  through  (e) 
and  (g)  of  this  si  sction,  as  well  as  the 
following: 

(1)  Informatic  n  which  will  establish/ 
identify  the  nee  i  for  the  project  by 
small  and  emer;  ;ing  private  businesses 
in  rural  areas. 

(2]  Detail  on  Aie  applicant's 
experience  in  o  )erating  a  rural  learning 
program. 

(3)  Detail  on  the  applicant's 
experience  in  o  >erating  a  rural  distance 
learning  networ  c,  if  applicable. 

§  4284. 115    DocHet  preparation  and  Letter 
of  Ck>ndftions. 


(a)  The  appli 
§  1942.5  of 
this  title  relatin 
dockets  will  be 
grant  dockets. 

(b)  The  RDA  ^ 
Conditions  outl 
under  which  thi  i 
will  include 
ensure  that  the 
is  completed  in 
approved  plans 
grant  funds  are 
purposes,  and 
Scope  of  Work 
prescribed  in  7 
are  complied  w 


§  4284.116    Granl  approval,  fund 


cable  provisions  of 
Subiart  A  of  Part  1942  of 
to  preparation  of  loan 
bllowed  in  preparing 

ill  prepare  a  Letter  of 
ning  the  conditions 
grant  will  be  made.  It 
matters  necessary  to 
roposed  development 
accordance  with 
and  speci^cations.  that 
xpended  for  authorized 
the  terms  of  the 
<  nd  requirements  as 
:FR  Parts  3015  and  3016 
th. 


these 


t  lat 


ot>ligatlon,  grant 


financial  assistance. 

(a)  Grant 
authorized  to 
accordance  wi 
of  Attachment 
available  in  any 
become  a 
FmHA  1940-1 
involved,  and 
will  appear  in 
that  form  as 

"The  grantee 
requirements 
accordance  witl  i 
Enterprise  Gran : 
Demonstration 


;losing,  and  third  party 


'  apptoval.  The  RDA  is 
a{  prove  grants  made  in 
this  subpart.  Section  A 
of  this  subpart. 
RDA  office,  shall 
permanent  part  of  Form 

hen  RBEG  funds  are 
following  paragraphs 
comment  section  of 


tl; 


tie 
t  ie( 


apf  ropriate: 


fo- 


grantee  assures 
compliance 
regulations, 
generally 
including  those 


imderstands  the 
receipt  of  funds  in 
the  Rural  Business 
and  Television 
I  Jrant  program.  The 
md  certiRes  that  It  is  in 
wit  1  all  applicable  laws, 
Exe  cutive  Orders,  and  other 
applic  able  requirements, 

set  oul  in  Attachment  1 


of  Subpart  B  of  Part  4284  of  this  chapter, 
available  in  any  RDA  office,  7  CFR  Parts 
3015.  3016,  3017.  and  3018,  including 

revisions  through 

(date  of  grant  approval]  and  the  Letter 
of  Conditions." 

For  grants  involving  the  establishment 
of  a  revolving  loan  program,  the 
following  statement  shall  also  be  added 
to  the  comment  section  of  Form  FmHA 
1940-1:  "The  grantee  furthermore 
agrees  to  pse  grant  funds  for  the 
purposes  outlined  in  the  Scope  of  Work 
approved  by  RDA." 

(1)  Grants  will  be  approved  and 
closed  in  accordance  with  the 
applicable  parts  of  Subpart  A  of  Part 
1942  of  thi.s  title,  including  §§  1942.7 
and  1942.17  fo)  of  this  subpart  and  any 
instructions  from  the  Regional  Attorney, 
OGC. 

(2)  An  executed  copy  of  the  Scope  of 
Work  will  be  sent  to  the  applicant  on 
the  obligation  date,  along  with  a  copy  of 
Form  FmHA  1940-1  and  the  required 
attachment. 

(3)  When  Form  FmHA  1940-1  has 
been  executed  by  all  parties,  the  grant 
is  closed. 

(4)  If  the  grant  is  not  approved,  the 
applicant  will  be  notified  in  writing  of 
the  reason(s)  for  rejection.  The 
notification  to  the  applicant  will  state 
that  a  review  of  this  decision  by  RDA 
may  be  requested  by  the  applicant  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  title. 

(b)  Fund  obligation  and  approval 
announcement.  Funds  will  be  obligated 
and  approval  announcement  made  in 
accordance  with  the  provisions  of 

§  1942.5  (d)  of  Subpart  A  of  Part  1942 
of  this  title. 

(c)  Third  party  financial  assistance. 
Approval  of  a  grant  to  an  applicant  who 
will  use  grant  funds  to  provide  financial 
assistance  to  a  third  party  does  not 
constitute  approval  of  the  projects 
financed  by  the  grantee.  The  review, 
approval,  and  disbursement  of  fiinds  for 
specific  projects  financed  by  grantees 
will  be  completed  in  accordance  with 
applicable  parts  of  this  subpart. 

§4284.117    Fund  disbursement 

Except  for  grants  for  revolving  loans, 
grant  funds  will  be  disbursed  by  RDA 
on  a  reimbursement  basis.  Requests 
should  not  exceed  one  advance  every  30 
days.  The  financial  management  system 
of  the  recipient  organization  shall 
provide  for  effective  control  and 
accountability  of  all  funds,  property, 
and  other  assets. 

(a)  As  needed,  but  not  more 
frequently  than  once  every  30  days,  an 
original  and  one  copy  of  SF-270, 
"Request  for  Advance  or 
Reimbursement."  may  be  submitted  to 


RDA.  Recipient's  request  for  advance 
shall  not  be  made  in  excess  of 
reasonable  outlays  for  the  month 
covered. 

(b)  The  grantee  shall  provide 
satisfactory  evidence  to.RDA  that  all 
officers  of  grantee  organization 
authorized  to  receive  and/or  disburse 
Federal  funds  are  covered  by  such 
bonding  and/or  insurance  requirements 
as  are  normally  required  by  the  grantee. 

(c)  Release  of  technical  assistance 
funds. 

(1)  The  grantee  will  provide  RDA  with 
a  project  description  and 
intergovernmental  review  data  as 
defined  in  §  4284.110  (j)  of  this  subpart. 

(2)  The  servicing  official  will  review 
the  project  for  eligibility.  Once 
determined  eligible  and  satisfactor)- 
intergovernmental  review  clearances 
have  been  received,  the  grantee  may 
request  hinds  as  outlined  in  paragraph 
(a)  of  this  section. 

(d)  For  grants  to  provide  assistance  to 
third  parties  through  a  revolving  fund, 
funds  will  be  disbursed  in  accordance 
with  USDA's  Uniform  Federal 
Assistance  Regulations,  the  items  listed 
in  paragraph  (c)(1)  of  this  section,  and 
the  following: 

(1)  The  grantee  is  responsible  for 
providing  RDA  with  environmental 
review  data.  Each  project  will  undergo 
the  applicable  environmental  review  in 
accordance  with  §4284.110  (b)  of  this 
subpart. 

(2)  The  grantee  is  responsible  for 
providing  RDA  with  intergovernmental 
review  clearances  in  accordance  with 
§4284.110  (j)  of  this  subpart.  Each 
project  will  undergo  tlie 
intergovernmental  review  process. 

(3)  Once  RDA  has  received  clearances 
for  intergovernmental  review  and  the 
environmental  assessment  is  completed, 
the  grantee  may  request  grant  funds  for 
that  purpose  by  use  of  SF-270  as 
outlined  in  paragraph  (a)  of  this  section. 

§4284.118    Reporting. 

Form  SF-269.  "Financial  Status 
Report,"  and  a  project  performance 
activity  report  will  be  required  of  all 
grantees  on  a  quarterly  basis  (due  15 
working  days  after  end  of  each  quarter). 
A  final  project  performance  activity 
report  will  be  required  with  the  last  SF- 
269.  The  final  report  may  serve  as  the 
last  quarterly  report.  Grantees  shall 
constcuitly  monitor  performance  to 
ensure  that  time  schedules  are  being 
met.  projected  work  by  time  periods  is 
being  accomplished,  and  other 
performance  objectives  are  being 
achieved.  The  project  performance 
activity  reports  shall  include,  but  not  be 
limited  to.  the  following: 
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(a)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  that  period; 

(b)  Reasons  why  established 
objectives  were  not  met; 

(c)  Problems,  delays,  or  adverse 
conditions  which  will  affect  attainment 
of  overall  project  objectives,  prevent 
meeting  time  schedules  or  objectives,  or 
preclude  the  attainment  of  particular 
project  work  elements  during 
established  time  periods.  This 
disclosure  shall  be  accompanied  by  a 
statement  of  the  action  taken  or  planned 
to  resolve  the  situation;  and 

(d)  Objectives  and  timetables 
established  for  the  next  reporting 
period. 

§4284.119    Audit  requlfenf>ents. 

The  grantee  will  provide  an  audit 
report  in  accordance  with  Subpart  A  of 
Part  1942  of  this  title.  The  audit 
requirements  only  apply  to  the  year(s) 
in  which  grant  funds  are  received. 
Audits  must  be  prepared  in  accordance 
with  Generally  Accepted  Government 
Auditing  Standards  using  the 
publication.  "Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions." 

§4284.120    Programmatic  Changes. 

The  recipient  shall  obtain  prior 
approval  for  any  change  to  the  scope  or 
objectives  of  the  approved  project.  (For 
construction  projects,  any  material 
change  in  approved  space  utilization  or 
functional  layout  shall  be  considered  a 
change  in  scope).  Failure  to  obtain  prior 
approval  of  changes  to  the  scope  can 
result  in  suspension/termination  of 
grant  funds. 

§  4284.1 21    Grant  canceiiation. 

Grants  may  be  cancelled  by  RDA  by 
use  of  Form  FmHA  1940-10, 
"Cancellation  of  U.S.  Treas\u-y  Check 
and/or  Obligation."  The  RDA  will  notify 
the  applicant,  by  letter,  that  the  grant 
has  been  cancelled.  A  copy  of  the  letter 
will  be  sent  to  the  appUcant's  attorney 
and  engineer,  as  appropriate,  and  to  the 
Regional  Attorney,  OGC,  if  the  Regional 
Attorney  has  been  involved.  The 
applicant  will  be  provided  appeal 
rights,  as  appropriate,  in  accordance 
with  Subpart  B  of  Part  1900  of  this  title. 

§4284.122    Grant  servicing. 

Grants  will  be  serviced  in  accordance 
with  Subpart  E  of  Part  1951  of  this  title. 

§  H284.1 23    Subsequent  grants. 

Subsequent  grants  will  be  processed 
in  accordance  with  the  requirements  set 
forth  in  this  subpart. 


§§4284.124-4284.197    [Reserved] 

§  4284.1 98    Exception  auttiority. 

The  Administrator  may,  in  Individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute,  an  appHcable  law, 
or  decision  of  the  Comptroller  General, 
if  the  Administrator  determines  that 
apphcation  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  Interest  and  show  how 
the  adverse  impact  will  be  eliminated  or 
minimized  if  the  exception  is  made. 

§4284.199    Public  avaiiabUity  of  forms, 
regulations,  and  instructions. 

Copies  of  all  forms,  regulations,  and 
instructions  referenced  in  this  subpart 
are  available  in  any  RD.A  office. 

§4284.200    OIMB  control  number. 
Guides  to  Subpart  G 

Guide  1 — Project  Management  Agreemeni 
Between  the Regional 


Conunis.sion  and  the  Rural  Development 
Adminstration,  Department  of  Agriculture 

Pertaining  to  (Grantee) 

County, . 

L  Introduction 


A.  The 


.  Regional 


Commission  is  providing  a  (basic  or 
supplemental)  grant  for  (purpose)  to 
(grantee),  and  the  U.S.  Department  of 
Agriculture,  Rural  Development 
Administration  (RDA)  has  approved  and  will 
administer  that  grant.  The  RDA  has 
determined  that  funds  (can  or  cannot)  be 
made  available  under  its  funding  program  for 
this  fiscal  year  for  the  project.  The  project 
does  meet  all  the  requisites  for  assistance 
under  Section  310B  of  the  Consolidated  Farm 
and  Rural  Development  Act,  as  amended  (7 
L'.S.C.  1926).  In  order  to  accomplish  these 

purposes,  the Regional 

Commission's  Federal  Cochairman  and  the 
RDA  approval  ofGcial  hereby  enter  into  this 
Agreement,  which  is  in  accordance  with  31 
U.S.C.  686. 

B.  This  Agreement  is  intended  fo  cover  the 
application  phase,  construction  phase,  and 
final  audit. 

II.  General 

A.  Project  Cost.  The  project  r»st8  for  the 
purposes  of  this  Agreement  shall  include  the 
costs  of  construction,  technical  services,  legal 
services,  land  acquisition,  permits  end  rights- 
of-way,  interest  during  construction  and 
contingencies. 

B.  Grant.  The Regional 

Commission  shall  make  a  (basic  or 

supplemental)  grant  of  $ up  to, 

but  not  exceeding, percent  of 

the  total  cost  of  project.  These  funds  will  be 
transferred  to  the  Treasury  Account  of  RDA 
by  Standard  Form  1151,  "Nonexpenditure 
Transfer  Authorization." 

C  The  undersigned  RDA  approval  official 
on  behalf  of  RDA,  in  concurring  to  this 
Project  Management  Agreement,  hereby 
assures  the  Federal  Cochairman  that: 


1.  The  estimated  cost  of  the  project  is 
reasonable  and  the  (basic  or  supplemental) 
grant,  with  the  funds  to  be  supplied  by  the 
applicant,  are,  in  its  judgement,  sufficient  to 
complete  the  project. 

2.  The  funds  to  be  supplied  by  the 
applicant  are  available  or  RDA  is  reasonably 
satisfied  that  the  applicant  has  the  capability 
of  supplying  such  funds. 

3.  RDA  is  reasonably  satisfied  that  the 
facility  will  be  properly  and  efficiently 
administered,  operated,  and  maintained  and 
that  the  applicant  will  provide  sufficient 
funds  to  ensure  the  successful  and 
continuing  operation  of  the  facility. 

D.  The  (grantee)  is  subject  to  Executive 
Order  11246  and  will  be  required  to  evidence 
compliance  by  execution  of  Forms  FmHA 
400-1,  "Equal  Opportunity  Agreement"  and 
FmHA  400-4,  "Assurance  Agreement." 

E.  The  (grantee)  shall  execute  assurances  of 
nonrelocation.  if  applicable. 

m.  Constmction  Management 

A.  The  forms  and  format  for  the  documents 
shall  conform  to  the  requirements  in  Subpart 
A  of  Part  1942  of  this  title.  Generally,  the 
following  items  shall  be  included: 

1.  contract  documents. 

2.  specifications. 

3.  plans. 

B.  RDA  will  approve  the  plans  and 
specifications. 

C  RDA  will  obtain  a  certification  of 
adequacy  from  the  Federal  Environmental 
Protection  Agency  (include  only  when 
applicable). 

D.  RDA  will  obtain  a  nonpollution 
certificate  from  the  (State)  (agency)  (include 
only  when  applicable). 

E.  RDA  will  make  monthly  inspections. 

F.  Contract  change  orders  will  not  become 
effective  until  approved  by  RDA. 

G.  Final  inspection  will  be  conducted  by 
RDA. 

IV.  Financial  Management 

A.  Financial  roanagement  of  the  projpct 
shall  be  according  to  Subpart  A  of  Part  1^42 
of  this  title. 

B.  RDA  will  provide  the 

Regional  Commission  with  a  copy  of  the 
audit  report. 

C  If  actual  costs  fall  below  the  costs  on 
which  the  grant  was  calculated,  the  Federal 
and  non-Federal  shares  will  be  reduced 
proportionately. 

D.  RDA  will  conform  to  the  financial 
reporting  requirements  for  transferred  fu.'.ds 
as  required  by  OMB  Circular  No.  A-34 

V.  Compensation 

Services  rendered  by  RDA  for  the 
processing  and  administration  of  Regional 
Commission  grants  in  cases  where  neither 
RDA  loan  nor  grant  funds  are  involved  shall 
be  on  a  reimbursable  basis.  Reimbursement 
will  be  based  on  5  percent  of  the  amount  of 
the  grant  up  to  SSO.OOO  and  an  additional  1 
percent  of  any  amount  over  the  first  S50,000 
of  the  Regional  Commission  grant.  The  full 
amount  of  the  reimbursement  will  be 
transferred  to  RDA  at  the  time  the  grant  funds 
are  transferred  to  RDA. 

VI.  No  provision  in  this  Agreement  shall 
abrogate  the  legal  requirements  of 
administraUve  responsibilities  as  set  forth  in 
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the  Consolidatec 
Development  Ac  t 
Works  and  Econ  )mic 
1965.  as  amende  1. 
For  the  Region  al  Commission 


(Name) 


Federal  Cochain  lan 


For  the  Rural 
Administration. 


I  tevelopment 
SDA 


(Name} 


RDA  Approval  C  fficial 


Guide  2 — Resoluiion 

Whereas  the 

(hereinafter  calle^ 
fmancial 
Development  .- 
States  Depanmi 
Seaion  310B  of 
Rural  Developm 
providing 


i  assistar  ce 
Adr. 


let  t 


tie 


(Describe  briefly 


:he  nature  of  the  project) 


(Herein  referrep 
a  condition  to  an 
receiving  financi 
this  resolution  is 

Therefore,  in 
premises,  the 

1.  No  private 
allowed  to  use  or 


ci  msi 
graitee 
bj 


ni  (ss 
njt 


ir 


use  or  occupancy 
is  likely  to.  resuli 
area  to  another  ol 
business  activity 
the  private  busi 
limitation  shall 
use  and  enjoyment 
private  business 
establishment  of 
subsidiary  if  the 
branch,  affiliate, 
in  the  increase  in 
of  original  locatic 
where  such  entit 
operations),  un 
that  such  branch 
beir.g  established 
closing  down 
business  entity  ; 
location  (or  in 
conducts  such 

2.  No  private  b 
allowed  to  use 


lie  s 


t  go<  ds 
\  he  < 
a:?a 


use  or  occupancy 
is  likely  to.  resul 
production  of 
commodities,  or 
facilities  in  the 
sufficient  demani  I 
commodities,  ser 
the  sufficient 
commercial  or  i 
such  financial  or 
have  an  adverse 
competitive  enterprises 


:capic 
in  1 


Farm  and  Rural 
or  Section  309  of  the  Public 
Development  Act  of 


199 


199 


grantee)  desires  to  obtain 

from  the  Rural 
ministration  (RDA).  United 
of  Agriculture,  pursuant  to 

Consolidated  Farm  and 
t  Act.  for  the  purpose  of 


to  as  the  facility)  and  as 

m  consideration  of 

assistance  from  the  RDA. 
being  adopted, 
ideration  of  the 
agrees  as  follows: 
s-.ness  enterprises  shall  be 
occupy  the  facility  if  such 
would  be  calculated  to.  or 
in  the  transfer  from  one 
any  employment  or 
provided  by  operations  of 
enterprises.  This 

be  construed  to  prohibit 

of  the  facility  by  such 
ntity  through  the 
I  new  branch,  affiliate,  or 
stablishment  of  such 

subsidiary  will  not  result 
unemployment  in  the  area 
1  {or  in  any  other  area 
conducts  business 

there  is  reason  to  believe 
affiliate,  or  subsidiary  is 
with  the  intention  of 
sperations  of  the  existing 
the  area  of  its  original 

other  area  where  it 
ion). 
isiness  enterprises  shall  be 
upy  the  facilities  if  such 
would  be  calculated  to.  or 
in  an  increase  in  the 
materials,  or 


an  I 


op  Brat 


orocc 


availability  of  services  or 
where  there  is  not 
for  such  goods,  materials, 
^ices  or  facilities  to  employ 
ity  of  existing  competitive 
ustrial  enterprises,  unless 
ither  assistance  will  not 
<  ffect  upon  existing 
in  the  area. 


3.  Prior  to  allowing  the  use  or  occupancy 
of  the  focilities  by  any  private  business 
enterprise,  the  grantee  shall  clear  such  use  or 
occupancy  with  the  Manpower 
Administration,  Department  of  Labor  (DOL). 
Washington,  DC.  by  submitting  information 
required  by  the  DOL  for  certification  under 
the  Act.  This  information  shall  be  submitted 
to  RDA  for  transmittal  to  the  DOL.  The 
grantee  agrees  to  make  no  final  commitment 
with  any  private  business  enterprise 
regarding  such  use  or  occupancy  if  the  DOL 
issues  a  negative  certification  under  the  Act. 
The  grantee  shall  obtain  prior  clearance  in 
this  matter  for  a  period  of  three  years  after 
the  date  of  an  affirmative  certification  by  the 
DOL  on  the  application  for  financial 
assistance  now  pending  before  the  RDA. 

This  resolution  shall  be  in  force  and  effect 
immediately. 

The  voting  was  yeas ■  nays 

,  absent . 

(Name  of  grantee) 

By   

(Name  and  Title) 

Certification 

I.  the  undersigned,  as  (Secretary)  or  (Town 
Clerk  as  appropriate),  of  the 

^.  do  hereby  certify  that  the 

foregoing  resolution  was  duly  adopted  at  a 

meeting  of duly  called  a.id 

held  on  the day  of ^^_ 

19 .  and  that  such  resolution  has  not 

been  rescinded  Or  amended  in  any  way. 

Dated  this day  of . 

19 . 

(Seal) 

(Town  Clerk]  or  (Secretary  as  appropriate)  af 

Dated:  .April  3.  1994.     . 

Bob  Nash. 

Under  Secretary.  Small  Community  and  Rural 
Development. 
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DEPARTMENT  OF  TRANSPORTATION 
federal  Aviation  Administration 

14CFRPart39 

lOocKet  No.  94-NM-71  -AOJ 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
with  Rolls  Royce  Engines 

AGENCr:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARy;  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  757  series  airplanes,  that 
currently  requires  repetitive  inspections 
to  detect  cracking  in  the  midspar  fuse 
pins  and  replacement  of  certain  fuse 
pins.  This  action  would  require 


inspecting  straight  fuse  pins  and 
replacing  cracked  straight  fuse  pins  with 
either  new  corrosion-resistant  steel  fuse 
pins  or  like  pins,  replacing  bulkhead 
fuse  pins  with  new  corrosion-resistant 
steel  fuse  pins,  and  repetitively 
inspecting  newly  installed  fuse  pins. 
This  proposal  is  prompted  by  the 
development  of  new  corrosion-resistant 
steel  fuse  pins.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  cracking  of  the  midspar  fuse 
pins,  which  may^  lead  to  separation  of 
the  strut  and  engine  from  the  wing  of 
the  airplane. 

DATES:  Comments  must  be  received  by  . 
October  3.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-ip3.    "^ 
Attention:  Rules  Docket  No.  94-NM- 
71-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Sumner.  Aerospace  Engineer. 
Airframe  "Branch,  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98035-4056;  telephone  (206)  227-2778; 
fax  (206)  227-1181.    ' 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before, 
and  after  the  closing  date  for  comments, 
in  the  Rtiles  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-pubHc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-71-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commeiiter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
-FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
'   94-NM-71-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  August  17,  1993,  the  FAA  issued 
AD  93-16-08,  amendment  39-8665  (58 
FR  45041,  August  26, 1993),  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  to  require  repetitive 
inspections  to  detect  cracking  in  the 
midspar  fuse  pins  and  replacement  of 
certain  fuse  pins  with  new  or  refinished 
fuse  pins.  That  action  was  prompted  by 
reports  of  cracked  fuse  pins  found  on  in- 
service  airplanes.  The  requirements  of 
that  AD  are  intended  to  prevent 
separation  of  the  strut  and  engine  from 
the  wing  of  the  airplane. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  developed  new  15- 
5PH  corrosion-resistant  steel  fuse  pins. 
Test  data  have  shown  that  these  new 
fuse  pins  have  a  longer  service  life. 
Therefore,  the  FAA  has  determined  that 
the  inspection  interval  for  these  new 
pins  can  be  increased  significantly 
witho.iit  compromising  safety. 

Further,  the  FAA  has  reviewed  the 
servico  experience  x)f  affected  in-service 
airplanes  and  has  found  that  consistent 
quality  of  the  fuse  pins  cannot  be 
ensured  during  the  refinishing  process 
of  the  fuse  pins.  Consequently, 
refinisherl  straight  fuse  pins,  currently 
allowed  by  AD  93-16-C8  as  suitable 
replacement  fuse  pins,  are  no  longer 
eonsidered  to  be  suitable  replacements. 

Cracked  fuse  pins,  if  not  corrected, 
could  result  in  separation  of  the  strut 
and  engine  from  the  wing  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54A0020. 
Revision  5,  dated  March  17.  1994, 
which  describes  procedures  for  eddy 
current  inspection  to  detect  cracking  in 
straight  fuse  pins,  replacement  of 
cracked  straight  fuse  pins  with  either 
new  1 5-5PH  pins  or  like  pins. 


replacement  of  bulkhead  fuse  pins  with 
new  15-5PH  coirosion-resistant  steel 
fuse  pins,  and  repetitive  eddy  current 
inspections  to  detect  cracking  in  the 
newly  installed  fuse  pins. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  93-16-08  to  require 
inspection  of  straight  fuse  pins, 
replacement  of  cracked  straight  fuse 
pins  with  either  new  15-5PH  corrosion- 
resistemt  steel  fuse  pins  or  like  pins, 
replacement  of  bulkhead  fuse  pins  with 
new  15-5PH  corrosion-resistant  steel 
fuse  pins,' and  repetitive  inspections  of 
newly  installed  hise  pins.  Installation  of 
the  steel  fuse  pins  would  allow  a  longer 
repetitive  inspection  interval  than  was 
previously  provided  by  AD  93-16-08. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
There  are  approximately  306  Model 
757  series  airplanes  equipped  with  Rolls 
Royce  engines  of  the  affected  design  in 
Jthe  worldwide  fleet.  The  FAA  estimates 
that  119  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD. 

The  inspections  that  were  previously 
required  by  AD  93-16-09,  and  retained 
in  this  proposal  take  approximately  8 
work  hours  per  fuse  pin  at  an  average 
labor  rate  of  $55  per  work  hour.  There 
are  4  fuse  pins  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of 
these  inspections  on  U.S.  operators  is 
estimated  to  be  $209,440,  or  $1,760  per 
airplane,  per  cycle.  However,  since  the 
integrity  and  strength  of  the  new  steel 
fuse  pins  permit  longer  inspection 
intervals,  the  cost  impact  for  these, 
inspections  would  actually  be  lessened 
because  the  proposed  inspections  are 
not  required  to  be  performed  as 
frequently  as  currently  required  by  AD 
93-16-08. 

The  proposed  replacement  would  take 
approximately  56  work  hours  per  fuse 
pin  at  an  average  labor  rate  of  $55  per 
work  hoiu.  Required  parts  would  be 
provided  by  the  manufactiuer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed 
replacement  on  U.S.  operators  is 
estimated  to  be  $1,466,080,  or  $12,320 
per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
tlie  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 


require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  meuntain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  reqiured  actions  even  if  they  were 
not  reouired  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  this 
cost -beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determmed  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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1,  and  prior  to  the  accumulation  of  14.000 
total  flight  cycles  on  the  newly  installed  13- 
5PH  fuse  pin.  perform  an  eddy  current 
inspection  to  detect  cracking  in  the  newly- 
installed  pia.  in  accordance  with  the  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3.000  flight  cycles  on 
the  newly  installed  fuse  pin. 

(b)  Far  airplanes  equipped  with  bulkhead 
fuse  pins.  P/N  311N5211-1;  Within  90  days 
after  the  effective  date  of  this  AD,  replace 
bulkhead  fiise  pins  with  15-5PH  fuse  pins. 
P/N  311N5217-1.  in  accordance  with  Boeirig 
Serv  tee  Bulletin  757-54A0020.  Revision  5. 
dated  March  17. 1994,  and  accomplish  the 
requirements  of  paragraph  (c)  of  this  .AD 

tc)  For  airplane? equipped  with  15-5PH 
fuse  pins:  Prior  to  the  accumulation  of  14,000 
total  flight  cycles  on  the  15-5PH  fuse  pins, 
perform  an  eddy  current  inspection  to  detect 
cracking  in  those  fuse  pins,  in  accordance 
wuh  Boeing  Service  Bulletin  757-34.A00i0, 
Revision  3.  dated  March  17, 1994. 

(1)  If  no  cracking  is  detected,  repeat,  the 
inspection  thereafter  at  intervals  not  to 
e.xceed  3,000  flight  cycles  on  the  fuse  pm. 

(2)  If  any  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (c}(2)li)  and 
(c)(2)(ii)ofthisAD. 

(i)  Prior  to  further  flight,  replace  any 
cracked  15-5PH  fiise  pin  with  a  new  15-5PH 
fiise  pin.  P/N  311N5217-1.  in  accordance 
with  the  service  bulletin. 

(ii)  Prior  to  the  accumulation  of  14,000 
total  flight  cycles  on  the  newly  installed  15- 
5PH  fuse  pin,  perform  an  eddy  current 
inspection  to  detect  cracking  in  the  newly 
installed  pin,  in  accordance  with  the  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles  on 
the  newly  installed  fuse  pin. 

(d)  \n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  vvith  this  AD.  if  any.  may  be 
obtained  horn  ;he  Seattle  ACO. 

[eV  Special  flight  permits  may  be  issued  ih 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 

2.  1994 

[ames  V.  Devany. 

Acting  Martager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
(FR  Doc.  94-19352  Filed  Sr-Sr**;  8:45  ami 
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14  CFR  Part  39 

(Docket  No.  94-NM-72-A0] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 

With  Pratt  and  Whitney  Engines 

agency:  Federal  Aviation 
Admintslration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure'of  an  existing  airvvorthineiS 
directive  (.\D).  applicable  to  certain 
Boeir.g  Model  757  series  airplanes,  that 
currently  requires  repetitive  inspections, 
to  detect  cracking  in  the  midspar  fuse 
pins  and  replacement  of  certain  fuse 
pins.  This  action  would  require 
inspecting  straight  fuse  pins  and 
replacing  cracked  straight  fuse  pins  with 
either  new  corrosion-resistant  steel  fuse 
pins  or  like  pins,  replacing  bulkhead 
fuse  pins  with  new  corrosion-resistant 
steel  fuse  pins,  and  repetitively 
inspecting  newly  installed  fuse  pins. 
This  proposal  is  prompted  by  the 
development  of  new  corrosion-resistant 
steel  fuse  pins.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  cracking  of  the  midspar  fuse 
pins,  which  may  lead  to  separation  of 
the  strut  and  engine  from  the  wing  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
October  3,  1994. 

AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
72-AD.  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4036. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P  O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  inforination  may  be 
examined  at  the  F»\A.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFOAMATKM  CONTACT: 
Carrie  Sumner,  Aerospace  Engineer, 
Airframe  Branch  ANM-120S.  FAA,     - 
Transport  Airplane  Directorate ,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2778; 
fax (206) 227-1181. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conimunieations 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  -comments  received. 

Comments  are  specifically  invited-on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simtimarizing  each  FAA -public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-72-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-72-AD,  1601  Und  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  August  17, 1993,  the  FAA  issued 
AD  93-16-09,  amendment  39-8666  (58 
FR  45044,  August  26. 1993),  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  to  require  repetitive 
inspections  to  detect  cracking  in  the 
midpsar  fuse  pins  and  replacement  of 
certain  fuse  pins  with  new  or  refinished 
fuse  pins.  That  action  was  prompted  by 
reports  of  cracked  fuse  pins  found  on  in- 
service  airplanes.  The  requirements  of 
that  AD  are  intended  to  prevent 
separation  of  the  strut  and  engine  from 
the  wing  of  the  airplane.     - 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  developed  new  15- 
5FH  corrosion-resistant  steel  fuse  pins. 
Test  data  have  shown  that  these  new 
fuse  pins  have  a  longer  service  life. 
Therefore,  the  FAA  has  determined  that 
the  inspection  interval  for  these  new 


pins  can  be  increase  significantly 
without  compromising  safety. 

Further,  the  FAA  has  reviewed  the 
service  experience  of  affected  in-service 
airplanes  and  has  found  that  consistent 
quality  of  the  fuse  pins  cannot  be 
ensured  during  the  refinishing  process 
of  the  fuse  pins.  Consequently, 
refinished  straight  fuse  pins,  currently 
allowed  by  AD  93-16-09  as  suitable  " 
replacement  fuse  pins,  are  no  longer 
considered  to  be  suitable  replacements. 

Cracked  fuse  pins,  if  not  corrected, 
could  result  in  separation  of  the  strut 
and  engine  from  Uie  wing  of  the 
airplane. 

The  Fi'VA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54A0019. 
Revision  5,  dated  March  17,  1994, 
which  describes  procedures  for  eddy 
current  inspection  to  detect  cracking  in 
straight  fuse  pins,  replacement  of 
cracked  straight  fuse  pins  vvith  either 
new  15-5PH  pins  or  like  p;  •-.<:, 
replacement  of  bulkhead  fuse  pins  with 
new  15-5PH  corrosion- resistant  steel 
fuse  pins,  and  repetitive  eddy  current 
inspections  to  detect  cracking  in  the 
newly  installed  fuse  pins. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  93-16-09  to  require 
inspection  of  straight  fuse  pins, 
replacement  of  cracked  straight  fuse 
pins  with  either  new  15-5PH  corrosion- 
resistant  steel  fuse  pins  or  like  pins, 
replacement  of  bulkhead  fuse  pins  with 
new  15-5PH  corrosion-resistant  steel 
fuse  pins,  and  repetitive  inspections  of 
newly  installed  fiise  pins.  Installation  of 
the  steel  fuse  pins  would  allow  a  longer 
repetitive  inspection  interval  than  was 
previously  provided  by  AD  93-16-09. 
The  actions  would  be  required  to  bo 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
There  are  approximately  273  Model 
757  series  airplanes  equipped  with  Pratt 
and  Whitney  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  tliat  237  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  inspections  that  were  previously 
required  by  AD  93-16-09,  and  retained 
in  this  proposal  take  approximately  8 
work  hours  per  fuse  pin  at  an  average 
labor  rate  of  $55  per  work  hour.  There 
are  4  fuse  pins  per  airplane.  Based  on 
these  figtire,  the  total  cost  impact  of 
these  inspections  on  U.S.  operators  is 
estimated  to  be  $417,120,  or  $1,760  per 
airplane,  per  cycle.  However,  since  the 
integrity  and  strength  of  the  new  steel 
fuse  pins  permit  longer  inspection 
intervals,  the  cost  impact  for  these 
inspections  would  actually  be  lessened 


because  the  proposed  inspections  arc 
not  required  to  be  performed  as 
frequently  as  currently  required  by  AD 
93-16-09. 

The  proposed  replacement  would  take 
approximately  56  work  hours  per  fuse 
pin  at  an  average  labor  rate  of  $55  per 
work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed 
replacement  on  U.S.  operators  is 
estimated  to  be  $2,919,840,  or  $12,320 
per  airplane.  • 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  ,AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  ol  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD.  makes  a  finding  of  an 
unsafe  condition,  this  means  that  this 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
proposed  actions  are  necessar\'  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary-. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  res[  onsibilities  among  the 
various  levels  ( if  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  det  »nnined  that  this 
proposal  woul(  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  1 1  Federahsm  Assessment. 

For  the  reaso  as  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febiiiary  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  crite^a  of  the  Regulatory 
Flexibility  ActJ  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  cental  aed  in  the  Rules  Docket. 
A  copy  of  it  ma  y  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubiectJ  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly  J  pursuant  to  the 
authority  delegpted  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration!  proposes  to  amend  part 
39  of  the  Feder  d  Aviation  Regulations 
(14  CFR  part  3< )  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  Theautho 
continues  to 


ity  citation  for  part  39 
rekd  as  follows: 


Autfaority:  49 

and  1423:  49  U. 
11.89. 


1  J.S.C  App.  1354(a).  1421 
sic  106(g):  and  14  CFR 


§39.13— [Amenced] 

2.  Section  3sil3 
removing 
45044.  August 
a  new  airworthiness 
read  as  follows 


is  amended  by 
ameiidment  39-8666  (58  FR 
1993).  and  by  adding 
directive  (AD),  to 


26, 


Patt  1 


Boeing:  Dockei 
Supersedes  AD 
8666. 

Applicability: 
equipped  with 
certiHcated  in  i 

Compliance: 
accomplished  previous 

Note  1:  Inspeci 
the  effective  date 
accordance  with  the 
Boeing  Sea'ice  B  jilet 
Revision  4.  date( 
dated  March  26, 
October  11. 198S , 
tor  compliance 
inspection  speci  ied 


94-NM-72-AD. 
<t»-16-09.  Amendment  3»- 


rlodel  757  scries  airplanes 
and  Whitney  engines, 
category. 
I^uired  as  indicated,  unless 

ions  accomplished  prior  to 
of  this  amendment  in 
procedures  described  in 
in  757-54AtX)19. 
May  27. 1993.  Revision  3, 
1992.  or  Revision  2.  dated 
are  considered  acceptable 
ith  the  applicable 
in  this  amendment. 


To  prevent  cracking  of  the  midspar  fuse 
pins,  which  may  lead  to  separation  of  the 
strut  and  engine  from  the  wing  of  the 
airplane,  accomplish  the  following: 

(a)  For  airplanes  equipped  with  straight 
fuse  pins,  part  number  (P/N)  311N5067-1: 
Prior  to  the  accumulation  of  3.800  total  flight 
cycles  on  the  straight  fuse  pin.  perform  an 
eddy  current  inspection  to  detect  cracking  in 
those  fuse  pins,  in  accordance  with  Boeing 
Service  Bulletin  757-54A0019,  Revision  5. 
dated  March  17, 1994. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  Intervals  not  to 
exceed  1.000  flight  cycles  on  the  straight  fuse  . 
pin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
either  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
AD. 

(i)  Replace  the  cracked  straight  fuse  pins 
with  new  straight  fuse  pin.  P/N  311N5067- 
1.  and  prior  to  the  accumulation  of  3.800 
total  flight  cycles  on  the  newly  installed 
straight  fuse  pin.  perform  an  eddy  current 
inspection,  in  accordance  with  the  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  e.xceed  1,000  flight  cycles  on 
the  newly  installed  straight  fuse  pin.  Or 

(ii)  Replace  the  cracked  straight  fuse  pin 
with  new  1^5PH  hise  pin,  P/N  311N5217- 
1.  and  prior  to  the  accumulation  of  14,000 
total  flight  cycles  on  the  newly  installed  15- 
SPH  fuse  pin.  perform  an  eddy  current 
inspection  to  detect  cracking  in  the  newly 
installed  pin,  in  accordance  with  the  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  c\'cles  on 
the  newly  installed  fuse  pin. 

(b)  For  airplanes  equipped  with  bulkhead 
fuse  pins,  P/N  311N5211-1:  Within  90  days 
after  the  effective  date  of  this  AD,  replace 
bulkhead  fuse  pins  with  15-5PH  fuse  pins, 
P/N  311N5217.  in  accordance  with  Boeing 
Service  bulletin  757-54A0019,  Revision  5. 
dated  March  17. 1994.  and  accomplish  the 
requirements  of  paragraph  (c)  of  this  AD. 

(c)  For  airplanes  equipped  with  15-5PH 
fuse  pins:  Prior  to  the  accumulation  of  14.000 
total  flight  cycles  on  the  15-5PH  fuse  pins, 
perfonn  an  eddy  current  inspection  to  detect 
cracking  in  those  fuse  pins,  in  accordance 
with  Boeing  Service  Bulletin  757-54A0019. 
Revision  5.  dated  March  17. 1994. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3.000  flight  cycles  on  the  fuse  pin. 

(2)  If  any  cracking  is  detected,  accomplish 
the  requirements  of  paragraphs  (c)(2)(i)  and 
(c)(2i(ii)ofthis  AD. 

(i)  Prior  to  further  flight,  replace  any 
cracked  15-5PH  fuse  pin  with  a  new  15-5PH 
fuse  pin.  P/N  311N5217-1.  in  accordance 
with  the  serx'ice  bulletin. 

(ii)  Prior  to  the  accumulation  of  14.000 
total  flight  cycles  on  the  newly  installed  15- 
5PH  fuse  pin,  perform  an  eddy  current 
inspection  to  detect  cracking  in  the  newly 
installed  pin.  in  accordance  with  the  ser\-ice 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles  on 
the  newly  installed  fuse  pin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager;  Seattle 


Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Of>erators 
shall  submit  their  requests  through  an 
"appropriate  FAA  Princijjal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO.  ^ 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Sfjecial  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished- 
issued  in  Renton.  Washington,  on  August  - 
2.  1994.  .    "  - 

lames  V.  Devany. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
(FR  Doc.  94-19351  Filed  8-6-94:  8:45  am) 
Btt.UNG  COOe  4»1ft-l)-U 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  800 

Rules,  Regulations,  Statements  and 
Interpretations  Under  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  Extension  of  Comment 
Period. 

summary:  The  Commission  has 
extended  imtil  August  26. 1994,  the 
time  period  within  which  comments 
will  be  received  on  the  proposed 
amendments  to  the  Premerger 
Notification  and  Report  Form  that  . 
parties  are  required  to  file  with  the 
Federal  Trade  Commission  and  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  of  the  Department 
of  Justice  before  consummating  certain 
mergers  and  acquisitions.  The  proposed 
amendments  are  designed  to  improve 
the  premerger  notification  program  by 
requiring  persons  to  submit  certain  new 
and  more  up-to-date  information  and 
also  to  reduce  the  burden  of  compliance 
by  raising  thresholds  of  several  items 
consistent  with  the  agencies' 
information  needs.  The  original  request 
for  comments  was  announced  in  the 
Federal  Register  of  June  14.  1994(59  FR 
30545). 

DATES:  Written  comments  will  be 
accepted  on  the  proposed  changes  to  the 
Premerger  Notification  and  Report  Form 
on  or  before  August  26,  1994. 
ADDRESSES:  Written  comments  should 
be  submitted  to  both  (1)  the  Secretary. 
Federal  Trade  Commission,  room  136, 
Washington,  DC  20580,  and  (2)  the 
Assistant  Attorney  General.  Antitrust 
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Division,  Department  of  Justice,  room 
3214,  Washington.  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  L.  Cohen,  Attorney,  or  John  M. 
Sipple,  Jr.,  Assistant  Director.  Premerger 
Notification  Office,  Bureau  of 
Competition,  room  303.  Federal  Trade 
Commission,  Washington.  DC  20580 
Telephone:  (202)  326-3100. 


By  direction  of  the  Commission. 
Benjamin  I.  Herman, 
Acting  Secretary. 

(FR  Doc.  94-19381  Filed  8-8-94;  8:45  am) 
BILUNG  CODE  e7S0-01-M 


DEPART^fENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Pan  284 
[Docket  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

August  4,  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  Filing  and 
Opportunity  to  File  Comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  received  a  filing  from  the  Electronic 
.  Bulletin  Board  (EBB)  Working  Group 
submitting  a  consensus  proposed  for 
modifying  the  transaction  point 
common  code  database  to  add  three 
additional  fields  to  improve  the  clarity 
and  management  of  the  database.  The 
Commission  is  affording  interested 
persons  an  opportunity  to  file  comments 
on  this  filing  and  to  address  these  issues 
at  an  informal  conference  held  with 
Commission  staff. 

DATES:  Comments  due  by  August  15, 

1994.  Conference  to  be  held  on  August 

11.  1994,  10:00  a.m. 

ADDRESSES:  Comments  should  be  filed 

at:  Federal  Energy  Regulatory 

Commission.  825  North  Capitol  Street. 

NE.,  Washington,  DC  20426. 
Conference  to  be  held  at:  Federal, 

Energy  Regulatory  Commission.  Hearing 

Room  1,  810  First  Street.  NE, 

Washington,  rx:  20226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426,  (202)  208-2294 

Marvin  Rosenberg.  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 


Conunission.  825  North  Capitol 
Street,  NE,  Washington.  DC  20426. 
(202)208-1283 

Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426.  (202)  208-0666 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  te.xt  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Rooin  3104,  941  North  Capitol  Street 
NE.  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
Sy.slem  (CIPS).  an  electronic  bulletin 
board  service,  provides, access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300: 1200.  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIP.S  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  uill  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  ft-om  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street.  NE. 
Washington.  DC  20426. 
Linwood  A.  Watson,  fr.. 
Acting  Secretary. 

Notice  of  Filing  and  Opportunity  to  File 
Comments 

Take  notice  that  on  July  29.  1994.  the 
Electronic  Bulletin  Board  (EBB) 
Working  Group  submitted  a  consensus 
proposal  for  modifying  the  tran.saction 
point  common  code  database  to  add 
three  additional  fields  to  improve  the 
clarity  and  management  of  the  database. 

Any  person  desiring  to  submit 
comments  on  this  filing  should  file  such 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.  Washington,  DC 
20426  on  or  before  August  15,  1994. 
Issues  relating  to  this  proposed  change 
also  may  be  raised  at  the  EBB 
conference  to  be  held  on  Thursday. 
August  11, 1994,  beginning  at  10:00 
a.m.,  in  Hearing  Room  1.  at  the  offices 
of  the  Federal  Energy  Regulatory 


Commission,  810  First  Street,  NE. 
Washington.  DC  20426. 
Linwood  .K.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-19389  Filed  8-»-94:  8:45  am( 
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18  CFR  Parts  342,  346,  347,  357,  and 
385 

(Docket  No.  RM94-2-000] 

Cost-of-Service  Filing  and  Reporting 
Requirements  for  Oil  Pipelines;  Notice 
of  Proposed  Rulemaking 

)uly  26.  1994. 

AGENCY:  Federal  Energy  Regulator; 

Commission. 

ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
revise  the  information  reported  by  oil 
pipehnes  in  their  Form  No.  6,  Ajinual 
Report  of  Oil  Pipeline  Companies,  and 
to  amend  its  regulations  to  adopt  filing 
requirements  for  cost-of-service  rate 
filings  by  oil  pipelines. 
DATES:  Comments  are  due  no  later  than 
Septembers.  1994. 

ADDRESSES:  An  original  and  14  Copies  of 
written  comments  must  be  filed.  All 
filings  should  refer  to  Docket  No. 
RM94-2-000  and  should  be  addressed 
to  Office  of  the  Secretary.  Federal 
Energy  Regulator},'  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harris  S.  Wood.  Office  of  the  Genera) 
Counse).  Federal  Energy  Regulatory 
Commission,  825  North  Capilol  Street, 
NE.,  Washington,  DC  20426.  (202)  208- 
0224. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  tpxt  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104.  941  North  Capitol  Street. 
NE.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  ser\'ice,  provides  access  to  the 
texts  of  formal  documents  issued  bv  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  lo 
access  CiPS.  set  your  communications 
software  to  use  300,  1200,  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits  an  1 
stop  bit.  CIPS  can  also  be  accessed  m 
9600  bps  by  dialing  (202)  208-1781.  The 
fiill  text  of  this  proposed  rule  will  U- 
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Pipeline  Regulations  Pursuant 
Oder  No.  561.  ffl  FERC  Stets 
13);  Order  oti  Rehearing.  Order 
paragraph  61.138  (1994). 
with  this  Notice. 


challenges  to  an  oil  pipeline's  proposed 
indexed  rates  based  on  allegations  that 
the  indexed  rates  would  produce 
increased  revenues  substantially  in 
excess  of  the  pipeline's  actual  increase 
in  costs.  *  The  Commission  also 
recognized  that  cost-of-service  rate  filing 
information  would  be  necessary  for 
interested  parties  to  decide  whether  to 
challenge  proposed  cost-of-service  rates, 
and  that  Form  No.  6  might  need  to  be 
revised  to  enable  effective  cost-based 
challenges  to  indexed  rates. 

The  Commission  initiated  this 
proceeding  as  a  companion  to  Order  No. 
561  to  inquire  into  the  cost  information 
that  oil  pipelines  should  include  with 
their  cost-of-service  rate  filings  and  in 
their  annual  Form  No.  6  reports.  The 
Commission  thus  issued  a  Notice  of 
Inquiry  (NOI)  ■*  to  solicit  comments  on 
the  appropriate  information  to  be 
included  by  oil  pipelines  with  their 
cost-of-service  rate  filings  and  whether 
it  is  necessary  to  revise  the  information 
reported  by  oil  pipelines  in  Form  No.  6 
The  Commission  further  sohcited 
comments  on  whether  and  how  cost-of- 
service  ratemaking  might  be 
streamlined.^ 

Comments  and/or  reply  comments 
were  received  from  six  oil  pipelines,'* 
one  shipper,^  four  trade  associations 
representing  either  pipelines  or 
shippers,"  and  the  State  of  Alaska. 
These  comments  indicated  a  need  for 
revising  Form  No.  6  in  many  respects, 
as  discussed  below.  While  the 
Commission  has  not  had  specific  filing 
requirements  for  rate  changes  since  it 
began  regulating  oil  pipelines  in  1977,^ 


'Ai  notad  in  Order  No.  561-A.  the  Commission 
is  requiring  that  there  be  a  substantia/ divergence 
between  actual  costs  and  rates  to  allow  for 
efficiency  gains  that  may  occur. 

« IV  Fl^KC  Stats.  &  Regs.  1 35.528.  entitled Cust- 
of-Service  Filing  and  Reporting  Requirements  for 
Oil  Pipelines. 

"■  In  Docket  No.  RM94-1-000,  Market-Based 
Ratemaking  for  Oil  Pipelines,  the  Commission 
solicited  comments  on  whether  to  continue  to 
permit  oil  pipelines  to  seek  market  based  rales  and. 
if  so.  the  appropriate  standards  for  making  a 
determination  that  a  pipeline  lacks  significant 
market  power.  This  matter  is  the  subject  of  a 
separate  notice  of  proposed  rulemaking,  issued 
contemporaneously. 

*  ARCO  Pipe  Line  Company.  Four  Comers 
Pipeline  Company  and  ARCO  Transportation 
Alaska.  Inc.  (colledively.  ARCO):  Williams  Pipe 
Line  Company  (Williams):  Marathon  Pipe  Line 
Company  (Marathon):  CTTGO  Pipeline  Company 
(QTCO):  Badger  Pipe  Line  Company  (Badger): 
Kaneb  P/L  Operating  Partnership.  UP  (Kaneb):  and 
Lakehead  Pipe  Line  Company  (Lakehead). 

'ChexTon  U.S.A.  Products  Company  (ChevTon). 

"Association  oi  Oil  Pipe  Lines  (AOPL) 
representing  pipelines:  and  the  Petrochemical 
Energy  Croup  (PEG),  the  Independent  PetiDloum 
Association  of  .America  (IPAA).  and  the  National 
Counsel  of  Fanner  Cooperatives  (NCFC). 
representing  shippers. 

"lurisdiction  of  oil  pipelines  wa«  transferred  from 
the  Interstate  Commerce  Commission  to  the 


the  comments  generally  supported  a 
specific  set  of  regulations  for  cost-of- 
service  rate  filings.  However,  there  was 
no  consensus  on  what  those  regulations 
should  contain. 

Upon  review  of  the  comments,  the 
Commission  proposes  to  revise  and 
update  Form  No.  6  so  that  the 
information  reported  by  oil  pipelines 
will  enable  shippers  to  analyze  oil 
pipeline  cost  changes  to  determine 
whether  to  challenge  indexed  rate    . 
filings,  emd  enable  the  Commission  to 
monitor  the  effectiveness  of  the  index  in 
reflecting  cost  changes  experienced  by 
pipelines.  The  Commission  also 
proposes  to  establish,  through 
regulations,  the  specific  filing 
requirements  for  cost-of-service  filings 
for  oil  pipelines  to  conform  to  the 
Opinion  No.  154-B  methodology. '" 

n.  Public  Reporting  Burden 

The  Commission  estimates  the  public 
reporting  burden  for  the  collections  of 
information  under  the  proposed  rule 
will  be  reduced  for  Form  No.  6  by 
approximately  7  percent  and  will,  in 
effect,  remain  unchanged  for  rate  filings, 
since  the  Commission  proposes  to 
codify  tlie  information  to  be  provided 
which  the  Commission's  staff  has 
requested  of  oil  pipelines  for  cost-of- 
service  rate  filings  in  the  past.  The 
information  will  be  collected  on  Form 
No.  6.  "Aimual  Report  of  Oil  Pipeline 
Companies"  and  FERC-550.  "Oil 
Pipeline  Rates:  Tariff  Filings." ' '  These 
estimates  include  the  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infonnation. 
The  current  annual  reporting  burden 
associated  with  these  information 
collection  requirements  is  as  follows: 
Form  No.  6:  22.200  hours,  148 

responses,  and  148  respondents;  and 
FERC-550:  5,350  hours.  535  responses, 

and  140  respondents. 

The  proposed  rule  will  reduce  the 
existing  reporting  burden  associated 
with  Form  No.  6  by  an  estimated  1480 
hours  annually,  or  an  average  of  10 
hours  per  response  based  on  an 
estimated  148  responses.  This  estimate 
includes  the  addition  of  two  new 


Commission  in  1977.  See  Uepartment  of  Energy 
Organization  Act.  42  U.S.C  7101  (1988). 

■"Opinion  No.  154-B  methodology  is  derived 
from  the  Commission's  opinions  in  Williams  Pipe 
Line  (^mpany.  Opinion  No.  154-B.  31  FERC 
1 61.377  (1985).  on  rehearing.  Opinion  No.  154-C. 
Williams  Pipeline  Company.  33  FERC1 61.327 
(1985):  and  ARCO  Pipe  Line  Company.  Opinion  No 
351.  52  F"ERC1 61.055  (1990).  on  rehearing. 
Opinion  No.  351-A.  ARCO  Pipe  Line  Company,  S3 
FERC  161.398  (1990). 

' '  FERC-550  is  the  deaignation  covering  oil 
pipeline  tariff  filing*  made  to  the  Commission. 


Federal  Register  /  Vol.  59.  No.  152  /  Tuesday.  August  9,  1994  /  Proposed  Rules 


40495 


schedules,  the  elimination  of  several 
schedules,  and  increasing  the  reporting 
thresholds  for  which  oil  pipelines  must 
analyze  and  report  certain  data. 

Comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden, 
can  be  sent  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  N.E..  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415):  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission).  FAX:  (202)  395-5167. 

III.  Overview 

Under  §  342.4(a)  of  the  regulations  as 
promulgated  by  Order  No.  561-A,  a 
pipeline  can  make  a  cost-of-service  rate 
filing  to  show  that  there  is  a  substantial 
divergence  between  the  actual  costs 
experienced  by  the  carrier  and  the 
revenues  which  will  be  realized  from 
ceiling  rates  resulting  from  application 
of  the  index.'*  A  shipper  may  protest  an 
indexed  rate  change  where  it  can  show 
a  significant  discrepancy  between  the 
rate  change  filed  tuid  the  change  in  the 
pipeline's  costs  in  the  interim  §ince  the 
last  rate  change.'^ 

The  NOI  requested  comments  on  how 
standard  information  might  be  collected 
and  made  available  to  provide  a 
minimum  adequate  basis  for  comparing 
changes  in  a  pipeline's  rates  and  costs, 
without  requiring  unduly  burdensome 
data  filings  by  the  pipelines.  The  goal 
was  to  develop  a  final  rule  that  would 
be  supported  by  a  consensus  of  the  oil 
pipeline  industry  and  its  customers. 
Some  pipelines'  comments  urged 
adoption  of  a  stand-alone  costing 
methodology,'''  while  others  indicated 
that  the  Commission  should  continue  to 
use  the  Opinion  No.  154-B 
methodology. '5  Shippers  and  the  State 
of  Alaska  also  urged  retention  of  the 
Opinion  No.  154-B  methodology.'* 
Some  conmmenters  also  suggested 
modifications  to  the  data  contained  in 
Form  No.  6.'^ 

In  view  of  the  lack  of  a  consensus 
among  the  parties  filing  comments  and 
the  absence  of  any  persuasive  reasons 
for  changing  the  existing  cost-based 
methodology,  the  Commission  will 
continue  to  use  the  Opinion  No.  154-B 


"18  CFR  S  342.4(a). 

"18CFR§343.2(c)(l|. 

"AOPL.  Marathon. 

"Williams,  ARCO. 

'^  See.  PEG  and  NCFC  comments  and  reply 
uomments. 

"AOPU  Williams.  ARCO.  Marathon.  PEG. 
Alaska,  and  Chevron. 


ratemaking  methodology  as  reflected  in 
the  proposed  regulations.  The 
Commission  proposed  cost-of-service 
rate  filing  requirements  that  are 
intended  to  include  all  the  information 
necessary  to  support  a  rate  filing  under 
Opinion  No.  154-B.  As  for  the  historical 
base  data  in  Form  No.  6,  the 
Commission  proposes  changes  that  are 
intended  to  permit  a  first  level  analysis 
of  the  relation  of  a  proposed  change  in 
rates  under  the  indexing  methodology  to 
the  changes  in  cost  actually  experienced 
by  a  pipeline.  They  also  are  intended  to 
provide  a  basis  for  a  Commission 
•  determination  of  whether  a  protest  has 
merit. 

rv.  The  Proposed  Rule 

A.  Revisions  to  Form  No.  6 

1 .  Proposed  Changes  to  Conform  With 
Order  No.  561 

Form  No.  6  should  contain 
information  that  will  permit  itsnise  for 
a  number  of  purposes:  developing  initial 
rates  for  new  service,  reviewing  changes 
in  rates  made  by  use  of  the  index, 
monitoring  existing  rages,  and  analyzing 
and  auditing  finances.  At  present,  the 
primary  focus  of  Form  No.  6  is  on 
financial  accounting  information  that  is 
gathered  based  on  accounting  principles 
which  are  different  in  some  respects 
from  the  ratemaking  principles  used  to 
establish  rates  for  oil  pipelines.  To  serve 
as  a  tool  to  evaluate  the  performance  of 
the  index  and  future  changes  in  oil 
pipeline  rates  using  the  index 
methodology.  Form  No.  6  should  be 
revi.sed  to  include  additional 
information. 

Revisions  to  Form  No.  6  are  needed  to 
provide  at  least  a  preliminary  basis  for 
shipper  assessments  of  filed  rate 
changes  under  Order  No.  561.  Form  No 
6  data  should  be  complete  enough  to 
enable  an  evaluation  of  whether  a 
proposed  rate  change  substantially 
exceeds  the  pipeline's  changes  in  costs. 
As  currently  structured.  Form  No.  6 
does  not  provide  sufficient  information 
to  do  this. 

Only  limited  additional  information 
would  be  needed  In  Form  No.  6  to 
permit  adequate  preliminary  review  of  a 
pipeline's  cost-of-service  showings,  and 
to  permit  shipper  comparison  of 
indexed  rate  changes  with  changes  in 
costs  incurred.  A  single  new  schedule  is 
proposed  to  be  added  to  Form  No.  6, 
showing  basic  information  needed  for  a 
review  of  rate  filings  made  within  the 
index  cap.  The  proposed  new  schedule, 
appearing  as  page  700  of  Form  No.  6, 
would  require  each  pipeline  company  to 
report,  as  of  the  end  of  the  reporting 
year  and  the  immediately  preceding 
year,  its  Total  Annual  Cost  of  Sen'ice  (as 


calculated  under  the  Order  No.  154-B 
methodology),  operating  revenues,  and 
throughput  in  barrels  and  barrel-miles. 
This  schedule  should  permit  a  shipper 
to  compare  proposed  changes  in  rates 
against  the  change  in  the  level  of  a 
pipeUne's  cost  of  service.  It  should  also 
permit  a  shipper  to  compare  the  change 
in  a  shipper's  individual  rate  vdth  the 
change  in  the  pipeline's  average 
company-wide  barrel-mile  rate.  The 
proposed  new  schedule  is  set  forth  as  a 
part  of  Appendix  A  to  this  NOPR. 
Underljing  calculations  of  and 
supporting  data  for  these  figures  would 
not  be  required  to  be  reported  in  Form 
No.  6. 

The  use  of  trended  original  cost  to 
establish  a  rate  base  for  oil  pip?; lines,  as 
required  by  the  Opinion  No.  154-B 
methodology,  entails  complex 
calculations  to  derive  annual  figures  for 
equity  and  equity  returns  for  ratemaking 
purposes.  This  calculation  will  differ 
fi-om  the  book  equity  figures  contained 
in  Form  No.  6,  which  are  required  for 
financial  reporting  purposes.  In  the 
Commissions  view,  to  require  the 
display  of  these  calculations  in  Form 
No.  6  would  be  cumbersome  and  not  be 
of  significant  benefit  in  a  shipper's 
determination  of  whether  to  protest  a 
pipeline's  indexed  rate  filing. '«  In  any 
event,  if  a  shipper  protest  results  in  a 
cost-of-service  justification  by  the 
pipeline,  the  underlying  calculations 
would  be  available. 

The  changes  proposed  to  Form  No.  6 
are  proposed  to  be  effective  for  reporting 
year  1995.  The  1995  Form  No.  6  would 
be  filed  on  or  before  March  31,  1996 
The  new  schedule  appearing  on  page 
700  therefore  would  not  be  required  for 
Form  No.  6  filings  until  March  31.  1996. 
for  reporting  year  1995.  In  the  interim, 
the  Commission  proposed  that  a  verified 
copy  of  this  new  schedule  for  calendar 
years  1993  and  1994  be  prepared 
separately  and  filed  concurrently  with 
the  first  indexed  rate  change  filing  made 
by  a  pipeline  after  January  1.  1995,  or 
by  March  31,  1995,  whichever  is  earlier 
For  index  rate  change  filings  made  early 
in  1995,  complete  data  may  not  be 
available.  In  this  instance,  a  1994 
schedule  shall  be  prepared  utilizing  the 
most  recently  available  data  annualized 
for  1994.  By  March  31,  1995,  a  new 
1994  schedule  must  be  submitted,  using 
the  actual  1994  data. 

This  would  provide  shippers  with  the 
necessary  information  for  an  analysis  of 
proposed  indexed  rate  changes  after 


"  For  a  discussion  of  the  differences  in  the  equity 
and  equity  return  figures  contained  in  Form  No.  6 
and  the  use  of  thoae  figure*  for  ratemaking  purposes 
under  the  Opinion  No.  154-B  methodology,  see 
Supplemenul  Brief  of  AOPL  filed  In  Docket  No 
RM93-n-OOOon)anuary21. 1994.  at  11-12  , 
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the  effective  date  of  the 
CtderNo.  561.  In 
dis(  ussed  below,  the 

his  page  would  become 
Comiiission's  evaluation  of 
of  the  index. 
Commission  proposes 
(b)  of  the  regulations  to 
copy  of  a  schedule 
formation  contained  on 
calendar  years  1993  and 
with  the  first  indexed 
made  after  January  1, 
Marih  31, 1995,  whichever 


11 


January  1, 1995 
regulations  in 
addition,  as 
information  on 
part  of  the 
the  effectivenesi ; 
Accordingly,  thi  i 
to  amend  §  342. 
require  a  veriflejl 
containing  the  i 
page  700  for 
1994  to  be  filed 
rate  change  filing 
1995,  or  by 
is  earlier. 

In  Order  No. 
stated  it  would 
effectiveness  of 
industry'  costs 
every  five  years, 
2000.1'' The 
with  other 
Form  No.  6,  wil 
to  use  the  Form 
this  commitmer  t 
of  Service,  for  e:^, 
all  of  the 
cost  and  capital 
when  used  in 
Form  No.  6  in 
details  on  general 
company 

2.  Other  Propoa  d  Changes  to  Form  No. 
6 


361,  the  Commission 
1  nonitor  the 
he  index  in  tracing 
"these  reviews  will  occur 
commencing  July  1, 
profcosed  page  700,  together 
inforpiation  contained  in 

permit  the  Commission 
^Jo.  6  data  to  help  fulfill 

Since  the  Total  Cost 
ample,  is  derived  from 
compotients  of  a  pipeline's 
Droperties,  this  figure, 
{unction  with  other 
fo^nation,  will  provide 
trends  affecting  each 


ccn 


Cash 


O  der 


Since  the  regt  1 
oil  pipelines  wa> 
Commission  fro  n 
Commerce  Com  n 
cosmetic  changf  s 
Form  No.  6,  othfr 
a  Statement  of 
the  changes  that 
conform  with 
discussed  above 
that  should  makp 
useful  report. 

The  Commi 
what  existing 
requirements  (e. 
elements, 
should  be  elim 
Alaska  recomm 
Commission 
Form  No.  6  that 
pipeline's  cost  c 
that  the  Commi^i 
companies  to 
separately  for 
for  which  a  cost 
Alaska  also 
Commission 
calculate  and 
using  their  cost- 
addition  to  the 


■••111  FERC  Stats.  »J 
30.947 


atory  responsibility  for 

transferred  to  this 
the  Interstate 
ission  in  1977,  only 
have  been  made  to 
than  the  addition  of 
Flow.  In  addition  to 

are  proposed  to 
No.  561,  as 

there  are  other  changes 
Form  No.  6  a  more 


Fcrm 


isslon  asked,  in  the  NOI. 
No.  6  reporting 
data  or  cost 
sched{iles,  or  instructions) 
ted  or  modified, 
dnded  that  the 
elii  linafe  all  schedules  in 
ire  unrelated  to  a 
service.  It  suggested 
ion  require  pipeline, 
retort  information 

pipeUne  or  system 
of  service  is  calculated, 
that  the 
reqinre  pipelines  to 
re  )ort  expense  items 
jf-service  methods  in 
I  lethod  used  for 


es  zh 


sugj  ested 


Regs.  1  30,985  (1993).  at 


financial  reporting.^"  PEG  similarly 
suggested  that  the  Commission  adjust 
the  Form  No.  6  filing  requirements  so 
that  the  data  in  Form  No.  6  conforms  to 
the  principles  of  cost-of-service 
ratemaking,  and  suggested  that  the 
Commission  require  pipelines  to 
conform  their  Form  No.  6  data  to 
embody  the  principles  set  forth  in  the 
initial  decision  in  Southern  Pacific  Pipe 
Lines,  Inc..  39  FERC  ^  63,018  (1987),2» 
and  that  the  Commission  require 
pipelines  to  calculate  and  report  data 
consistent  with  that  initial  decision. ^2 

AOFL  suggested  that  numerous 
schedules  in  Form  No.  6  be  changed  or 
eliminated  to  bring  it  up  to  date  and  to 
facilitate  the  Commission's  i>iview  of 
industry  cost  experience  for  purposes  of 
the  index  mechanism. ^3  ARCO 
suggested  that  several  schedules,  such 
as  those  relating  to  accounts  receivable 
and  accounts  payable,  the  miles  of  pipe 
operated  at  the  end  of  the  year,  and 
statistics  of  operation,  be  eliminated  to 
lessen  the  reporting  burden. =''•  Marathon 
suggested  extension  changes  to  Form 
No.  6,  such  as  the  estabfishment  of  an 
electronic  spreadsheet  and  filing 
capability,  use  of  comparative 
informatioiLfor  certain  accounts,  and 
consolidation  or  elimination  of  certain 
schedules.^* 

Based  on  the  comments  and  review  of 
the  current  schedules  in  Form  No.  6,  the 
Commission  proposes  several  changes 
to  the  annual  report  for  oil  pipelines.  To 
simplify  the  Form  No.  6  data,  the 
Commission  proposes  to  delete 
information  not  relevant  to  the 
Commission's  regulatory 
responsibilities  under  the  ICA.  The 
Commission  also  proposes  to  modify 
certain  Form  No.  6  financial  statements 
to  a  comparative  format  by  requiring 
two  years  of  data  to  enhance  their 
usefulness  and  to  conform  the  Form  No. 
6  data  formats  to  the  formats  of  FERC 
Nos.  1  26  and  2  "  (Form  Nos.  1  and  2) 
for  electric  utilities  and  natural  gas 
pipeline  companies,  respectively. 

The  Commission  proposes  to  change 
the  format  of  several  schedules  to 
accommodate  electronic  filing  and 
reporting  requirements  for  Form  No.  6 
similar  to  that  used  for  Form  No.  1.  The 
Commission  proposes  to  require 
electronic  filing  beginning  with  reports 
filed  for  the  1995  reporting  year  (i.e. 


'"Alaska  comments,  pp.  S-8. 

"  Settlement  in  this  case  was  reached  before  the 
Commission's  review  of  the  Initial  decision. 

'■^  PEG  comments,  pp.  3-9. 

''  AOPL  comments,  pp.  42-47. 

»<  ARCX)  comments,  p.  13,  n.  24. 

"  Marathon  comments,  pp.  7-8. 

"Annual  Report  of  Major  Electric  Utilities, 
Licensees,  and  Others. 

"  Annual  Report  of  Natural  Can  Companies. 


reports  due  on  or  before  March  31 , 
1996).  Electronic  filing  of  Form  No.  6 
information,  similar  to  that  for  Form  No. 

1,  should  reduce  the  reporting  biu-den 
for  both  large  and  small  pipelines. 
Financial  information  reported 
electronically  should  also  aid  the 
Commission  in  conducting  reviews  of 
the  pipeline  companies  and  the  rates 
charged. 

The  Commission  also  proposes  to 
eliminate  unneeded  schedules  or 
individual  data  elements,  and  to  modifj' 
certain  schedules  so  they  will  contain 
more  useful  and  relevant  data.  A  sample 
copy  of  the  pages  in  Form  No.  6  as 
proposed  to  be  modified  are  attached  as 
Appendix  A. 

The  specific  changes  the  Commission 
proposes  are: 

Corporate  Control  Over  Respondent — 
Page  102 

Some  format  modifications  are 
proposed  for  electronic  reporting 
purposes  to  better  report  vertical  control 
of  respondent  from  the  immediate 
parent  to  ultimate  controlling  parept 
company. 

Companies  Controlled  by  Respondent — 
Page  103 

This  is  a  new  schedule  proposed  to  be 
added  a  new  page  103,  similar  to  the 
schedules  currently  in  Forms  Nos.  1  and 

2.  to  report  all  subsidiaries  directly 
controlled  by  a  respondent. 

Principal  General  Officers — Page  104 

The  Commission  proposes  that 
"Office  Address"  be  replaced  by 
"Salary,"  to  make  the  format  the  same 
as  Form  Nos.  1  and  2. 

Directors — Page  105 

The  Commission  proposes  to  modify 
this  schedule  to  delete  the  instructions 
at  the  top  of  the  page  and  information 
required  at  lines  21  through  23.  The 
Commission  proposes  to  replace  the 
deleted  material  with  similar 
instructions  at  the  top  of  the  schedule 
and  to  insert  "Title"  in  addition  to 
"Name  of  Director"  in  column  (a).  This 
will  make  the  format  the  same  as  Form 
Nos.  1  and  2. 

Voting  Powers  of  Security  Holders — 
Pages  106  and  107 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Important  Changes  During  the  Year — 
Pages  108  and  109 

The  Commission  proposes  that  the 
current  format  be  replaced  with 
instructions  similar  to  Form  Nos.  1  and 
2. 
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Comparative  Balance  Sheet  Statement- 
Pages  110,  111  and  113 

Income  Statement — Page  114 

Appropriated  Retained  Income — Page 
118 

Unappropriated  Retained  Income 
Statement — Page  119 

Statement  of  Cash  Flows — Pages  120 
and  121 

The  Commission  proposes  to  modify 
these  financial  statements  to  require  that 
data  be  presented  on  a  comparative 
basis  (i.e.,  for  two  years)  to  enhance  the 
usefulness  of  these  financial  statements. 
The  Commission  proposes  to  delete 
from  page  119  the  schedule  showing 
Diudend  Appropriations  of  Retained 
Income,  because  it  Is  not  needed  for 
Commission  regulatory  purposes. 

It'orAj'ng  Capital — Page  117 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Notes  to  Financial  Statements — Pages 
122  and  123 

The  Commission  proposes  to  add  new 
instructions  which  would  require 
statements  of  a  company's  accounting 
practices  and  policies  (with  specific 
reference  to  such  matters  as  income 
taxes,  pensions  and  post-retirement 
benefits);  and  significant  matters 
concerning  acquisitions  and  sales, 
significant  contingencies  and  liabilities 
existing  at  the  end  of  the  year,  and  other 
matters  that  will  materially  affe<:t 
company  operations. 

Receivables  From  Affiliated 
Companies — Page  200 

The  reporting  thresholds  in 
Instruction  No.  2  are  proposed  to  be 
raised  from  $100,000  to  $500,000. 

General  Instructions  Concerning 
Schedules  202  Through  205— Page  201 

The  Commission  proposes  to  modify 
tlisse  instructions  to  conform  with  Fonn 
Nos.  1  and  2  by  deleting  the 
subclassifications  presently  required. 

Other  Investments — Pages  206  and  207 

Securities,  Advances  and  Other 
Intangibles  Owned  or  Controlled 
Through  Nonreporting  Carrier  and 
Noncarrier  Subsidiaries — Pages  208  and 
209 

The  Commission  proposes  to  delete 
these  schedules  because  they  are  not 
needed  for  Commission  regulatory 
purposes. 


Instructions  for  Schedule  212-213 — 
Page  211 

The  Commission  proposes  to  modify 
the  footnote  to  Instruction  No.  3  to 
require  that  a  respondent  identify  the 
original  cost  of  property  purchased  or 
sold.  This  information  is  useful  in  the 
analysis  of  carrier  property  transactions 
between  oil  pipeline  companies.  In 
addition,  the  reporting  thresholds  in 
Instruction  Nos.  3  and  5  are  proposed  to 
be  raised  from  $50,000  and  $100,000  to 
$250,000  and  $500,000,  respectively. 

Amortization  Base  and  Reserve — Pages 
218  and  219 

The  reporting  thresholds  in 
Instruction  No.  4  are  proposed  to  bo 
raised  from  $10,000  to  $100,000. 

Noncarrier  Property — Page  220 

The  reporting  thresholds  in 
Instruction  No.  2  are  proposed  to  be 
raised  fitim  $100,000  to  $250,000. 

Other  Deferred  Charges — Page  221 

The  reporting  thresholds  in  the 
instruction  are  proposed  to  be  raised 
from  $100,000  to  $250,000. 

Payables  to  Affiliated  Companies— Page 
225 

The  reporting  thresholds  in 
Instruction  Nos.  2  and  3  are  proposed  to 
be  raised  irom  $100,000  to  $250,000. 

Analysis  of  Federal  Income  and  Other 
Taxes  Deferred — 230  and  231 

The  Commission  proposes  to  replace 
the  current  reporting  format  with 
instructions  that  require  an  analysis  of 
the  respondent's  current  and  deferred 
income  tax  liability. 

Capital  Stock — Pages  250  and  251 

The  Commission  proposes  that  the 
current  schedules  be  replaced  with 
schedules  and  instructions  similar  to 
Form  No.  2. 

Operating  Expense  Accounts — Pages 
302  Through  304 

The  Commission  proposes  to  delete 
"Operating  Ratio"  at  line  23  because  it 
is  not  needed  for  Commission  regulatory 
purposes. 

Interest  and  Dividend  Income — Page 
336 

The  Conunission  proposes  to  delete 
the  reference  to  Schedule  pages  206  to 
207  at  line  2  because  these  pages  are 
proposed  to  be  eliminated. 

Miscellaneous  Items  in  Income  and 
Retained  Income  Accounts  for  the 
Year— Page  337 

The  reporting  thresholds  in 
Instruction  No.  2  are  proposed  to  be 
raised  from  $100,000  to  $250,000. 


Employees  and  Their  Compensation — 
Page  350 

The  Commission  proposes  to  replace 
the  present  nimiber  of  classes  on  this 
schedule  with  only  four  woric  classes. 

Payments  for  Services  Rendered  by 
Other  Than  Employees — Page  351 

The  reporting  thresholds  in 
Instruction  No.  1  are  proposed  to  be 
raised  fit)m  $30,000  to  $100,000. 

Finally,  since  the  Commission 
proposes  to  require  oil  pipelines  to  file 
Form  No.  6  on  an  electronic  medium,  in 
addition  to  paper  filing,  commencing 
with  reporting  year  1995  (reports  due 
March  31,  1996),  §385.2011  of  Part  385 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  changed.  "The  formats  for 
electronic  filing  and  the  paper  copy 
would  be  obtainable  at  the  Federal 
Energy  Regulatory  Commission, 
Division  of  Public  Information,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC.  20426.  It  is  anticipated  that  the 
electronic  formats  would  be  established 
by  January  1,  1996,  after  consideration 
of  the  views  of  all  interested  parties. 

B.  Cost -of -Service  Filing  Requirements 

1.  Summary 

In  the  NOI  in  this  docket,  the 
Commission  asked  whether  there  are 
ways  to  simplify  and  streamline  the 
Commission's  current  cost-of-ser\ice 
methodology  to  aid  review  of  a 
pipeline's  over-all  revenue  requirement. 
As  discussed  earlier,  a  number  of 
comments  were  received  on  the 
methodology,  but  no  consensus  could 
be  ascertained  from  the  comments. 
Therefore,  the  Commission  will 
continue  to  require  the  use  of  the 
Opinion  No.  154-B  cost-of-ser\'icc 
methodology.  The  proposed  filing 
requirements  are  designed  to  implement 
this  requirement. 

As  with  present  rate  filings,  and  as 
required  by  Order  No.  561,  a  pipeline 
seeking  to  change  rates  is  required  to 
file  a  transmittal  letter  containing  the 
previous  rate  for  the  same  movement  or 
service,  the  applicable  ceiling  rate  for 
the  movement  in  question,  and  the  new- 
proposed  tariff.28  This  is  all  that  is 
required  to  be  filed  for  a  rate  change 
within  the  index. 

The  Commission  proposes  to  require 
a  pipeline  to  file  additional  information 
if  it  is  filing  for  a  cost-of-service  rate 
above  the  indexed  rate  change,  or  as 
support  for  an  initial  rate.  This 
information  should  permit  a  pipehne  to 
establish  an  initial  case  for  cost-of- 
ser\'ice  rates.  The  additional  fifing 
requirements  should  provide  sufficient 


"  18  CFR  342.3fb). 
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into  a  pipeline's 
information  ma] 


Commission's  p 
the  terms  "base 


contained  in  the 
terms  in  Section 


information  for  i  preliminary  cost-of- 
service  showing  and  will  include  an  up- 
to-date  overall  c  ast  of  service  for  the 
pipeline,  calculi  ted  in  accordance  with 
Opinion  No.  15-  -B  methodology.  If  the 
Commission  insitutes  an  investigation 


rates,  additional 
be  required  of  the 
pipeline.  The  ne  w  filing  requirements 
are  set  forth  in  p  roposed  Part  346. 
Part  346  also  Contains  the 

oposed  definition  of 
jeriod"  and  "test 
period."  The  de  initions  of  these  terms 
are  consistent  w  th  the  principles 

definitions  of  similar 
154.63  of  the 
Regulations  unifcr  the  Natural  Gas 
Act,^''  apphcabl !  to  natural  gas  pipeline 
companies. 

2.  The  Supportii  ig  Statements 

The  oil  pipeli!  le  must  file  the 
following  staten  ents  and  supporting 
work  papers  to  s  upport  either  an  initial 
rate  developed  c  n  a  cost-of-service  basis 
or  a  change  in  ra  tes  using  the  cost-of- 
service  methodaogy.  Such  filing  is 
proposed  to  be  i  i  both  electronic  and 
paper  fonnats. 

Statement  A — T 

This  statemen 
calculation  of  thp 
for  a  pipehne. 

Statement  B — O  yeratjon  and 
Maintenance 


This  statemen 
operation, 
and  general  exp^ 
and  amortization 


Statement  C — O 
Base 

This  statemen 
derivation  of  the 
consisting  of  del  jrred 
and  debt  ratios,  v^ 
and  costs  of  deb 


would  report  the 
maintenance,  administrative 
nses,  and  depreciation 
expenses. 

erall  Return  on  Rate 


Statement 

This  statemen 
calculation  of  th 
Allowance 


Statement  E — 

This  statemen 
calculation  of  thb 
required  by  Opi 
methodology  to 
service. 


^ '  18  rjK  $  154.63  eH2)(i)  (1993). 


tal  Cost  of  Service 

would  show  the 
Total  Cost  of  Service 


would  show  the 
return  on  rate  base 

earnings,  equity 
eighted  cost  of  capital, 
and  equity. 

D — Iijpome  Taxes 

would  show  the 
Income  Tax 


Ri  te 


Base 

would  show  the 
return  rate  base 
ion  No.  154-B 
lerive  the  cost  of 


Statement  F — A  lowance  for  FundS' 
Used  During  Cat  istruction 

This  statemen  would  show  the 
calculation  of  th  3  Allowance  for  Funds 
Used  During  Construction  (AFUDC). 


Details  of  the  various  statements  and 
supporting  schedules  are  found  in  the 
proposed  regulations. 

C.  Other  Proposed  Changes 

Depreciation  Studies 

In  Order  No.  561,  the  Commission 
stated  that  it  would  be  the  pipelines' 
responsibility  in  the  future  to  perform 
depreciation  studies  to  establish  revised 
depreciation  rates  for  oil  pipelines.  The 
Commission  further  stated  that  the 
specific  requirements  for  such  studies 
would  be  developed  in  this 
proceeding.  30 

In  new  Part  347  of  the  Commission's 
regulations,  the  Commission  proposes  to 
require  the  following  information  to 
justify  a  request  for  either  new  or 
changed  carrier  account  depreciation 
rates: 

a.  A  brief  summary  of  the  general 
principles  on  which  the  proposed 
depreciation  rates  are  based  (e.g.,  why 
the  economic  life  of  the  pipeline  section 
is  less  than  the  physical  life). 

b.  An  explanation  of  the  organization, 
ownership,  and  operation  of  the 
pipeline. 

c.  A  table  of  the  proposed 
depreciation  rates  by  primary  carrier 
account. 

d.  An  explanation  of  the  average 
remaining  life  on  a  physical  basis  and 
on  an  economic  basis. 

e.  The  following  specific  background 
data  would  be  submitted  concurrently 
with  any  request  for  new  or  changed 
property  account  depreciation  rates  for- 
oil  pipelines:'* 

(1)  Up-to-date  engineering  maps  of  the 
pipeline  including  the  location  of  all 
gathering  facilities,  tnmkline  facilities, 
terminals,  interconnections  with  other 
pipeline  systems,  and  interconnections 
with  refineries/plants.  These  maps  must 
indicate  the  direction  of  flow. 

(2)  A  brief  description  of  the 
pipeline's  operations  and  an  estimate  of 
any  major  near-term  additions  or 
retirements  including  the  estimated 
costs,  location,  reason,  and  probable 
year  of  transaction. 

(3)  The  present  depreciation  rates 
being  used,  by  account. 

(4)  For  the  most  current  year  available 
and  for  the  two  prior  years,  a  breakdown 
of  the  throughput  (by  type  of  product, 

if  applicable)  received  from  each  source 
(e.g.,  name  of  well,  pipeline  company) 
at  each  receipt  point  and  throughput 
dehvered  at  each  delivery  point. 


'0|U  FERC  Slats.  A  Regs.  1 30,985  (1993),  at 
30.967-8. 

"  All  of  the  information  listed  here  may  not  be 
appropriate  and  thus  could  be  omitted  from  the 
filing.  For  example,  if  the  pipeline  carries  only 
crude  oil,  information  requested  concerning 
petroleum  products  would  not  Im  needed. 


(5)  The  daily  average  throughput  (in 
barrels  per  day)  and  the  actual  average 
capacity  (in  barrels  per  day)  for  the  most 
current  year,  by  line  section. 

(6)  A  list  of  shippers  and  their 
associated  receipt  points,  delivery 
points,  and  volumes  (in  barrels)  by  type 
of  product  (where  applicable)  for  the 
most  current  year. 

(7)  For  eacH  primary  carrier  account, 
the  latest  month's  book  balances  for 
gross  plant  and  accumulated  reserve  for 
depreciation. 

(8)  An  estimate  of  the  remaining  life 
of  the  system  (both  gathering  and  trunk 
lines)  including  the  basis  for  the 
estimate. 

(9)  For  crude  oil,  a  list  of  the  fields  or  • 
areas  from  which  crude  oil  is  obtained 
and  the  most  recent  estimated  reserves, 
actual  production  for  the  previous  three 
years,  and  five  years  of  estimated  future 
production. 

(10)  If  the  proposed  depreciation  rate 
adjustment  is  based  on  the  remaining 
physical  life  of  the  properties,  the 
Service  Life  Data  Form  (FERC  Form  No. 
73)  through  the  most  current  year.  This 
may  only  require  an  updating  from  the 
last  year  for  which  information  was 
filed  with  the  Commission. 

(11)  Estimated  salvage  value  of 
properties  by  primary  carrier  account. 

An  oil  pipeline  company  would  be 
required  to  provide  this,  and  any  other 
information  it  deems  pertinent,  in 
sufficient  detail  to  fully  explain  and 
justify  its  proposed  rates.  Any 
modifications,  additions,  and  deletions 
to  these  data  elements  should  be  miade 
to  reflect  the  individual  circutnstances 
of  the  pipeline's  properties  and 
operations,  and  should  be  accompanied 
by  a  full  explanation  of  why  the 
modifications,  additions,  or  deletions 
are  being  made. 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment, 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment. ^2  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment. 33  xhe  action  proposed 
here  is  procedural  in  nature  and 
therefore  falls  within  the  categorical 
exclusions  provided  in  the 
Commission's  regulations. '^  Therefore, 
neither  an  environmental  impact 


>^  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17, 1987).  FERC  Statutes  and  Regulations, 
Regulations  Preambles  1986-1990 1 30.783  (1987). 

"  18  CFR  380.4. 

i*See  18  CFR  fi  380.4(a)(2)(ii). 
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statement  nor  an  environmental 
assessment  is  necessary  and  will  not  be 
prepared  in  this  rulemaking. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
(RFAj  >5  generally  requires  the 
Commission  to  describe  the  impact  that 
a  proposed. rule  would  have  on  small 
entities  or  to  certify  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  An  analysis  is  not  required  if  a 
proposed  rule  will  not  have  such  an 
irapact.3«  Most  oil  pipelines  to  whom 
the  proposed  rule  would  apply  do  not 
fail  within  the  definition  of  small 
entity.'^  In  fact,  the  reporting  thresholds 
for  numerous  of  the  revised  schedules 
in  FERC  Form  No.  6  are  proposed  to  be 
raised,  which  may  exclude  certain  small 
entities  firom  completing  those 
schedules.  Consequently,  pursuant  to 
section  605(b)  of  the  RFA.  the 
Commission  certifies  that  the  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

V'll.  Infonnation  Collection 
Requirements 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  at  5  CFR. 
§  1320.13  (footnote)  require  that  OMB 
approve  certain  information  and 
recordkeeping  requirements  imposed  by 
m  agency.  The  information  collection 
requirements  in  this  proposed  rule  are 
contained  in  FERC-6  "Annual  Report  of 
Oil  Pipeline  Companies"  (1902-0022) 
and  FERC-550  "Oil  Pipeline  Rates: 
Tariff  Filings  •  (1902-0089). 

The  Commission  uses  the  data 
collected  in  these  information 
requirements  to  carry  out  its  regulatory 
responsibilities  pursuant  to  the 
Interstate  Commerce  Act  (ICA),  the  Act 
Of  1992,  and  delegations  to  the 
Commission  from  the  Secretary  of 
Energy.  The  Commission's  Office  of 
Pipeline  Regulation  uses  the  data  for  the 
analysis  of  all  rates,  fares,  or  charges 
demanded,  charged,  or  collected  by  any 
common  carriers  in  connection  with  the 
transportation  of  petroleum  and 
petroleum  products  and  also  as  a  basis 
for  determining  just  and  reasonable 
rates  that  should  be  charged  by  the 
regulated  pipeline  company. 


'■•5  L'  S.C.  §§601-612  (19881 

'^  Section  6p5(b)  : 

••Section  601(c)  of  the  RFA  defines  a  'small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defmed  by  reference  te  section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  ownad  and  operated  and-which 
is  not  dominant  in  its  field  ot  operation."  15  U.S.C. 
^•>32lal 


The  Office  of  Economic  Policy  and 
the  Office  of  General  Coimsel  use  the 
data  in  their  fimctions  relating  to  the 
administration  of  the  ICA  and  the  Act  of 
1992.  The  Commission's  Office  of  Chief 
Accountant  uses  the  data  collected  in 
Form  No.  6  to  carry  out  its  compliance 
audits  and  for  continuous  review  of  the 
financial  conditions  of  regulated 
companies. 

Because  of  the  proposed  revisions  to 
both  FERC-550  and  Form  No.  6.  and  the 
expected  reduction  in  public  reporting 
burden  of  the  latter,  the  Commission  is 
submitting  a  copy  of  the  proposed  nle 
to  OMB  for  its  review  and  approval. 
Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contracting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street.  NE.  Washington. 
DC  20426  (Attention:  Michael  Miller. 
Information  Services  Division.  (202) 
208-1415].  Comments  on  the 
requirements  of  this  rule  can  be  sent  to 
the  Office  of  Information  and  Regulatory- 
Affairs  of  OMB  (.attention:  Desk  Officer 
for  Federal  Energy  Regulatory 
Commission).  Washington.  DC  20503. 
FAX:  (202)  395-5167. 

Mil.  Comment  Procedures 

Copies  of  this  notice  of  proposed 
rulemaking  can  be  obtained  from  the 
Office  of  Public  Information.  Room 
3104.  941  North  Capitol  Street.  NE  , 
Washington.  DC  20426.  Any  person  - 
desiring  to  file  comments  should  submit 
an  original  and  fourteen  (14)  copies  of 
such  comments  to  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426  not  later  than  30  days  after  the 
date  of  publication  of  this  notice  of 
proposed  rulemaking  in  the  Federal 
Register. 

The  full  te.xt  of  this  notice  of  proposed 
rulemaking,  excluding  the  revised  Form 
No.  6  schedules,  also  is  available 
through  the  Commission  Issuance 
Posting  System  (CIPS).  an  electronic 
bulletin  board  service,  which  provides 
access  to  the  text  of  formal  documents 
issued  by  the  Commission.  CIPS  is 
available  at  no  charge  to  the  user  and 
may  be  accessed  using  a  personal 
computer  with  a  modem  by  dialing 
(202)  208-1397.  To  access  CIPS, 
communications  software  should  be  set 
to  use  300,  1200,  or  2400  bps,  full 
duplex,  no  parity.  8  data  bits,  and  1  slop 
bit.  CIPS  can  also  be  accessed  at  9600 
bps  by  dialing  (202)  208-1781.  The  full 
text  of  this  notice  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  Paper  copies  of  the  Appendix 
may  be  obtained  from  the  Office  of 
Public  Information.  The  complete  text, 
excluding  the  revised  Form  No.  6 


schedules,  on  diskette  in  WordPerfect 
format  may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

List  of  Subjects  in  18  CFR  Parts  342. 
346,  347,  and  337 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

List  of  Subjects  in  18  CFR  Part  38S 

Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  gives  notice  of  its  proposal 
-to  amend  Parts  342.  357,  and  385.  and 
to  add  parts  346  and  347.  chapter  I.  title 
18.  Code  of  Federal  Regulations,  as  set 
forth  below. 

By  direction  of  eke  Commission 
Lois  D.  Cashell. 

Secrftary- 

PART  342-OIL  PIPELINE  RATE 
METHODOLOGIES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  342 
contmues  to  read  as  follows: 

.Authority:  5  L'  S.C  571-83:  42  U.S.C. 
7101-7532:  49  App.  U  S  C.  l-«5;  42  U.S  C 

7172  note. 

2.  Sections  342.2(a).  342.3(b)  and 
342.4(a)  are  proposed  to  be  revised  as 

follows: 

§  342.2    Establishtng  initial  rates. 

•        •        •        •        » 

(a)  Filing  cost,  revenue,  and 
throughput  data  supporting  such  rate  as 
required  by  part  346:  or 


§342.3    Indexing. 

•        •        «        •        • 

(b)  Information  required  to  be  filed 
with  rate  changes.  The  carrier  must 
comply  with  part  341  of  this  chapter. 

(1)  Carriers  must  specify  in  their 
letters  of  transmittal  required  in 

§  341.2(c)  of  this  chapter  the  rate 
schedule  to  be  changed,  the  proposed 
new  rate,  the  prior  rate,  and  the 
applicable  ceiling  level  for  the 
movement.  No  other  rate  information  is 
required  to  accompany  the  proposed 
rate  change. 

(2)  Carriers  must  file  a  verified  copy 
of  a  schedule  for  calendar  years  1993 
and  1994  containing  the  information 
required  by  page  700  of  the  1995  edition 
of  FERC  Form  No.  6  concurrently  with 
the  first  indexed  rate  change  filing  made 
by  a  carrier  on  or  after  January  1,  1995. 
or  by  March  31, 1995,  whichever  occurs 
first.  If  actual  data  are  not  available  for 
calendar  year  1994  when  the  rate 
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change  filing  is 
for  calendar  yeai 
comprised  of  tht 
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comprised  of 
year  1994  must 
March  31.  1995. 
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1994  must  be 
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lized  for  the  year  1994. 
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data  for  calendar 
filed  not  later  than 
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§342.4    Other  rati 
mettiodologies. 

(a)  Cost-of 
change  a  rata  pursuant 
it  shows  that  the 
divergence  between 
experienced  by 
resulting  from  a 
such  that  the  rate 
would  preclude 
able  to  charge  a 
within  the 
Commerce  Act 
substantiate  the 
the  data  requirec 
that  makes  such 
the  rate  in 
of  providing  the 
rate,  without 
ceiling  level  undtr 
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3.  In  subchapt 
Code  of  Federal 
proposed  to  be  a 
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rates.  A  carrier  may 
to  this  section  if 
e  IS  a  substantial 
the  actual  costs 
carrier  and  the  rate 
ication  of  the  index 
at  the  ceihng  level 
he  carrier  from  being 
and  reasonable  rate 
of  the  Interstate 
carrier  must 
ost  incurred  by  filing 
by  part  346.  A  carrier 
1  showing  may  change 
,  based  upon  the  cost 
lervice  covered  by  the 
to  the  applicable 
§342.3. 
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P,  chapter  I,  title-18, 
I  egulations,  part  346  is 
ded  to  read  as  follows: 


PART  346— OIL  I MPELINE  COST-OF- 
SERViCE  FILING  REQUIREMEhfTS 


346.1  Content  of 
Rates. 

346.2  Material  in 
change  in  rate: 

Authority:  42  U. 
1-27, 


iling  for  Cosf-of-Service 
support  of  initial  ratesor 
.C  7101-7352;  49  U  S.C. 


Content  c  f  filing  for  cost-of-service 


§346.1 
rates. 

(a)  If  a  carrier 
pursuant  to  §  34: 
if  a  carrier  seeks 
pursuant  to  § 
must  file  and 
justification  as 

(b)  The  carrier 
tran.smittal  whic 
§§34r.2(c)and 
the  proposed  tan 
and  supporting  v 
§346.2  " 


pro  lade 


set 
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speks  to  establish  rates 
2(a),  of  this  chapter,  or 
o  change  rates 
3444(a).  of  this  chapter,  it 
e  supporting 
forth  in  this  part, 
iiust  file  a  letter  of 
conforms  to 
2.4(a)  of  this  chapter; 
f;  and  the  statements 
.Workpapers  required  in 


§  346.2    Material  if  support  of  initial  rates 
or  change  in  rates 

A  carrier  whic 
accordance  with 
rjf  this  Chapter  nAiit 
statements,  schequJes 
supporting  work 
schedules)  and 
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files  for  rates  in 
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file  the  following 
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(a)  Base  and  test  periods  defined. 

(1)  For  a  carrier  which  has  been  in 
operation  for  at  least  twelve  months: 

(i)  A  base  period  must  consist  of  12 
consecutive  months  of  actual 
experience.  The  12  months  of 
experience  must  be  adjusted  to 
eliminate  nonrecuriing  items  (except 
minor  accounts).  The  Cling  carrier  may 
include  appropriate  nomializing 
adjustments  in  lieu  of  nonrecurring 
items. 

(ii)  A  test  period  must  consist  of  a 
base  period  adjusted  for  changes  in 
revenues  and  costs  which  are  known 
and  are  measurable  with  reasonable 
accuracy  at  the  time  of  filing  and  which 
will  became  effective  within  nine 
months  after  the  last  month  of  available 
actual  experience  utilized  in  the  filing. 
For  good  cause  shown,  the  Commission 
may  allow  reasonable  deviation  from 
the  prescribed  test  period. 

(2)  For  a  carrier  which  has  less  than 
12  months'  experience,  the  test  period 
may  consist  of  1 2  consecutive  months 
ending  not  more  than  one  year  firom  the 
filing  date.  For  good  cause  shown,  the 
Commission  may  allow  reasonable, 
deviation  fi-om  the  prescribed  test 
period. 

(3)  For  a  carrier  which  is  establishing 
rates  for  new  service,  the  test  period 
will  be  based  on  a  12-month  projection 
of  costs  and  revenues. 

(b)  Cost-of-service  summary  schedule. 
This  schedule  must  contain  the 
following  information: 

(1 )  Total  carrier  cost  of  service  for  the 
test  period. 

(2)  Throughput  for  the  test  period  in 
both  barrels  and  barrels- miles. 

(3)  For  filings  iu  accordance  with 

§  342.4(a)  of  this  chapter,  the  schedule 
must  include  the  proposed  rates  and  the 
rates  which  would  be  permitted  under 
§  342.3  of  this  chapter,  and  the  revenues 
to  be  realized  from  both  sets  of  rates. 

(c)  Content  of  stateinents.  Any  cost-of- 
sen.ice  rate  filing  must  include 
supporting  statements  containing  the 
following  information  for  the  test 
period. 

(1)  Statement  A — total  cost  of  service. 
This  statement  must  summarize  the 
total  cost  of  service  for  a  carrier 
(opeiatiiig  and  maintenance  expense, 
depreciation  and  amortization,  returH. 
and  taxes)  developed  from  the 
supporting  statements  described  below. 

(2)  Statement  B — operation  and 
maintenance  expense.  This  statement 
must  set  forth  the  operation, 
maintenance,  administration  and 
general,  and  depreciation  expenses  for 
the  test  period.  Items  used  in  the 
computations  or  derived  on  this 
statement  must  include  operations, 
including  salaries  and  wages,  supplies 


and  expenses,  outside  services," 
operating  fuel  and  power,  and  oil  losses 
and  shortages;  maintenance,  including 
salaries  and  wages,  supplies  and 
expenses,  outside  services,  and 
maintenance  and  materials; 
administrative  and  general,  including 
salaries  and  wages,  supplies  and 
expenses,  outside  services,  rentals, 
pensions  and  benefits,  insurance, 
casualty  and  other  losses,  and  pipeline 
taxes;  and  depreciation  and 
amoitization. 

(3)  Statenient  C — overall  return  on 
rate  base.  This  statement  must  set  forth 
the  rate  base  for  return  purposes  from 
Statement  £  and  must  also  state  the 
claimed  rate  of  return  and  the 
application  of  the  claimed  rate  of  return 
to  the  overall  rate  base.  The  claimed  rate 
of  return  must  consist  of  a  weighted  cost 
of  capital,  combining  the  rate  of  return 
on  debt  capital  and  the  real  rate  of 
return  on  equity  cajjital.  Items  used  iri 
the  computations  or  derived  on  this 
statement  must  include  deferred 
earnings,  equity  ratio,  debt  ratio, 
weighted  cost  of  capital,  and  costs  of 
debt  and  equity. 

(4)  Statement  D — income  taxes.  This 
statement  must  set  forth  the  income  tax 
computation.  Items  used  in  the 
computations  or  derived  on  this 
statement  must  show:  return  allowance, 
interest  expense,  return  on  equity  rate 
base,  accrued  annual  amortization  or 
deferred  earnings,  depreciation  on 
equity  AFTJDC,  under/over-funded 
ADIT  amortization  amount,  taxable 
income,  tax  factor,  and  income  tax 
allowance. 

(5)  Statement  E — rate  base.  This 
statement  must  set  forth  the  return  rate 
base.  Items  used  in  the  computations  or 
derived  on  this  statement  must  include 
beginning  balances  of  the  rate  base  at 
December  31,  1983,  working  capital 
(including  materials  and  supplies, 
prepayments,  and  oil  inventory), 
accrued  depreciation  on  carrier  plant, 
accrued  depreciation  on  rights  of  way. 
and  accumulated  deferred  income  taxes: 
and  adjustinents  and  end  balances  for 
original  cost  of  retirements,  interest 
during  construction.  AFUDC 
adjustments,  original  cost  of  net 
additions  and  retirements  from  land, 
original  cost  of  net  additions  and 
retirements  from,  rights  of  way,  original 
cost  of  plant  additions,  original  cost 
accruals  for  depreciation.  AFUDC 
accrued  depreciation  adjustment, 
original  cost  depreciation  accruals 
added  to  rights  of  way,  net  charge  for  - 
retirements  from  accrued  depreciation, 
acciunulated  deferred  income  taxes, 
changes  in  working  capital  (including 
materials  and  supplies,  prepayments, 
and  oil  inventory),  accrued  deferred 
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earnings,  annual  amortization  of 
-  accrued  de  ferred  ear ni  ngs  ^  and 
amortization  of  starting  rate  base  write- 
up. 

(6)  Statement  F — allowance  for  funds 
used  during  construction.  This 
statement  must  set  forth  the 
computation  of  allowances  for  funds 
used  during  construction  (AFUDC) 

-including  the  AFUDC  for  each  year 
commencing  in  1984  and  a  summary  of 
AFUDC  and  AFUDC  depreciation  for 
the  years  1984  through  the  testyear. 

(7)  Statement  G — revenues.  Tnis 
statement  must  set  forth  the  gross 
revenues  for  the  actual  12  months  of 
experience  as  computed  under  both  the 
presently  effective  rates  and  the 
proposed  rates.  If  the  presently  effective 
rates  are  not  at  the  maximum  ceiling 
rate  established  under  §  342.4(a)  of  this 
chapter,  then  gross  revenues  must  also 
be  computed  and  set  forth  as  if  the 
ceiling  rates  were  effective  for  the  12 
month  period. 

4.  In  subchapter  P,  chapter  I,  title  18. 
Code  of  Federal  Regulations.  Part  347  is 
proposed  to  be  added  to  read  as  follows: 

PART  347— OIL  PIPELINE 
DEPRECIATION  STUDIES 

Sec. 

347. 1    Material  to  support  request  for  newly 

established  or  changed  property  account 

depreciation  studies. 

Authority:  42  U.SC.  7101-7332:  49  U.SC 

1-27. 

§  347. 1  Material  to  support  request  for 
newly  established  or  changed  property 
account  depreciation  studies. 

(a)  Means  of  filing.  Filing  of  a  request 
for  new  or  changed  property  account 
depreciation  rates  must  be  made  with 
the  Secretar>'  of  the  Commission.  Filings 
made  by  mail  must  be  addressed  to  the 
Federal  Energy  Regulatory  Commission 
with  the  envelope  clearly  marked  as 
containing  "Oil  Pipeline  Depreciation 
Rates." 

(b)  Number  of  copies.  Carriers  must 
|ile  three  paper  copies,  of  each  request 
with  attendant  information  identified 
below. 

(c)  Transmittal  letter.  Letters  of 
transmittal  must  give  a  general 
description  of  the  change  in 
depreciation  rates  being  proposed  in  the 
filing.  Letters  of  transmittal  must  also 
certify  that  the  letter  of  transmittal  (not 
including  the  information  to  be 
provided,  as  identified  below)  has  been 
sent  to  each  shipper  and  to  each 
subscriber.  If  there  are  no  subscribers, 
letters  of  transmittal  must  so  state. 
Carriers  requesting  acknowledgement  of 
the  receipt  of  a  filing  by  mail  must 
submit  a  duplicate  copy  of  the  letter  of 
transmittal  marked  "Receipt  requested." 


-The  request  must  include  a  postage 
paid,  self-addressed  return  envelope. 

(d)  Effectiveness  of  property  account 
depreciation  rates. 

U)  The  proposed  depreciation  rates 
being  established  in  the  first  instance 
must  be  used  until  they  are  either 
accepted  or  modified  by  the 
Commission.  Rates  in  effect  at  the  time 
of  the  proposed  revision  must  continue 
to  be  used  until  the  proposed  revised 
rales  are  approved  or  modified  by  the 
Commission. 

(2)  When  filing  for  approval  of  either 
new  or  changed  property  account 
depreciation  rates,  a  carrier  must 
provide  information  in  sufficient  detail 
to  fully  explain  and  justify  its  proposed 
rates. 

(e)  Information  to  be  provided.  The 
items  delineated  below  are  the  data  to 
be  provided  as  justification  for 
depreciation  changes.  Modifications, 
additions,  and  deletions  to  these  data 
elements  should  be  made  to  reflect  the 
individual  circumstances  of  the  carrier's 
properties  and  operations. 

(1)  A  brief  summary  relating  the 
general  principles  on  which  the 
proposed  depreciation  rates  are  based 
[e.g..  why  the  economic  life  of  the 
pipeline  section  is  less  then  the  phvsical 
life). 

(2)  An  explanation  of  the 
organization,  ownership,  and  operation 
of  the  pipeline. 

(3)  A  table  of  the  proposed 
depreciation  rates  by  account. 

(4)  An  explanation  of  the  average 
remaining  life  on  a  physical  basis  and 
on  an  economic  basis. 

(5)  The  following  specific  background 
data  must  be  submitted  at  the  time  of 
and  concurrently  with  any  request  for 
the  establishment  of.  or  modification  to. 
depreciation  rates  for  carriers.  If  the 
information  listed  is  not  applicable,  it 
may  be  omitted  from  the  filing: 

(i)  Up-to-date  engineering  maps  of  the 
pipeline  including  the  location  of  all 
gathering  facilities,  trunkline  facilities, 
terminals,  interconnections  with  the 
other  pipeline  systems,  and 
interconnections  with  refineries/plants. 
Maps  must  indicate  the  direction  of 
flow. 

(ii)  A  brief  description  of  the  carrier's 
operations  and  an  estimate  of  any  major 
near-term  additions  or  retirements 
.including  the  estimated  costs,  location, 
reason,  and  probable  year  of  transaction. 

(iii)  The  present  depreciation  rates 
being  used  by  account. 

(iv)  For  the  most  current  year 
available  and  for  the  two  prior  years,  a 
breakdown  of  the  throughput  (by  type  of 
product,  if  applicable)  received  with 
source  (e.g.  nam.e  of  well,  pipeline 
company)  at  each  receipt  point  and . 


throughput  delivered  at  each  delivery 
point. 

(v)  The  daily  average  capacity  (in 
barrels  per  day)  and  the  actual  average 
capacity  (in  barrels  per  day)  for  the  most 
current  year,  by  line  section. 

(vi)  A  list  of  shippers  and  their 
associated  receipt  points,  delivery 
points,  and  volumes  (in  barrels)  by  type 
of  product  (where  applicable)  for  the 
most  current  year. 

(vii)  For  each  primary  carrier  account, 
the  latest  month's  book  balances  for 
gross  plant  and  for  accumulated  reserve 
for  depreciation. 

(viii)  An  estimate  of  the  remaining  life 
of  the  system  (both  gathering  and  trunk 
lines)  including  the  basis  for  the 
estimate. 

(ix)  For  crude  oil,  a  list  of  the  fields 
or  areas  from  which  crude  oil  is 
obtained  and  the  most  recent  estimated 
reserves,  actual  production  for  the 
previous  three  years,  and  five  years  of 
estimated  future  production. 

(x)  If  the  proposed  depreciation  rate 
adjustment  is  based  on  the  remaining 
physical  life  of  the  properties,  a 
complete,  or  updated,  if  applicable. 
Service  Life  Date  Form  (FERC  Form  No. 
73)  through  the  most  current  year. 

(xi)  Estimated  salvage  value  of 
properties  by  account. 

PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

5.  The  authority  citation  for  Part  357 
is  proposed  to  be  revised  to  read  as 
follows: 

.Authority:  42  U.SC.  7101-7332;  49  US  C 
1-27(1976). 

6.  Section  357.2  is  revised  to  read  as 

follows: 

§  357.2    FERC  Form  No.  6,  Annual  Report 
of  Oil  Pipeline  Companies. 

Ever)-  carrier  pipeline  subject  to  the 
provisions  of  section  20  of  the  Interstate 
Commerce  .\ct  must  file  with  the 
Commission  FERC  Form  No.  6,  "Annual 
Report  of  Oil  Pipeline  Companies,"  in 
the  manner  prescribed  in  §  385.201 1  of 
this  chapter  and  as  indicated  in  the 
general  insLnactions  set  out  in  this 
report  form.  This  report  must  be  filed  on 
or  before  March  31st  of  each  year  for  the 
previous  calendar  year,  and  must  be 
properly  completed  and  verified. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

7.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C  551-557;  15  US.C 
717-717W.  3301-3432;  16  U.SC.  792-62Sr. 
2601-2605;  31  U.SC  9701;  42  U  SC  7101- 
7352;  49  U.SC.  1-27. 
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8.  Section 
proposed  to  be 
redesignating 
(a)(5)  as 
and  adding  a 
follows: 


.2011,  paragraph  (a),  is 
amended  by 
j:  aragraphs  (a)(3)  through 
paragr  iphs  (a)(4)  through  (a)(6), 
nf  w  paragraph  (a)(3)  as 
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proposed  rule 
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ions:  The  first  meeting 
fontana,  California  on 
15, 1994.  in  the 
Perfoniing  Arts  Center,  9460 


Sierra  Avenue,  Fontana,  California, 
92325. 

The  second  meeting  will  be  held  in 
Tampa.  Florida  on  Thursday,  August  25, 
1994,  in  the  Tampa  Convention  Center, 
333  South  Franklin  Street,  Tampa, 
Florida.  33602. 

The  third  meeting  will  be  held  in 
Phoenix,  Arizona  on  Thursday, 
September  29, 1994,  in  the  Qty  Council 
Chamber,  City  of  Phoenix,  200  West 
Jefferson  Street,  Phoenix,  Arizona, 
85003. 

The  fourth  meeting  will  be  held  in 
Washington,  DC  on  Thursday.  October 
6, 1994,  in  the  National  Aeronautics 
Space  Administration  Auditorium,  300 
E  Street,  SW.,  Washington,  DC,  20546. 

The  meetings  will  convene  at  9:00 
a.m.  and  adjourn  at  4:00  p.m.  unless 
otherMdse  extended  by  the  Assistant 
Secretary  or  duly  designated  Presiding 
Officer. 

Attendance  is  open  to  the  public  but 
limited  to  the  space  available.  The 
meetings  facihUes  are  accessible  to 
persons  with  mobility  impairments. 
Sign  language  interpreters  and  assistive 
listening  systems  will  be  available  for 
individuals  with  hearing  impairments. 
If  you  require  any  of  these  services, 
please  contact  HUD  as  indicated  below. 

Any  member  of  the  public  may  file 
written  comments  with  the  Office  of 
Fair  Housing  and  Equal  Opportunity 
(FHEO),  United  States  Department  of 
Housing  and  Equal  Opportunity  (HUD), 
during  the  conmient  period  for  the 
proposed  regulation. 

Individuals,  groups,  and  organizations 
that  wish  to  make  an  oral  statement  at 
a  meeting  should  make  a  written  request 
to  do  so  and  shsuld  foavard  the  text  of 
their  oral  statement  five  work  days  in 
advance  of  the  meeting  to  HUD  as 
indicated  below. 

Oral  statements  at  the  Washington 
meeting  are  limited  to  those  persons 
who  have  submitted  written  comments 
pursuant  to  the  publication  of  the 
proposed  rule  in  the  Federal  Register  on 
July  7, 1994  (59  FR  34902). 

Opportunity  for  oral  statements  at  the 
CaUfomia,  Arizona  and  Florida 
meetings  will  include  but  not  be  limited 
to  those  who  have  submitted  written 
comments  pursuant  to  the  publication 
of  the  proposed  rule  in  the  Federal 
Register  on  July  7, 1994  (59  FR  34902). 
To  the  extent  that  time  permits  and 
within  the  discretion  of  the  Assistant 
Secretary  or  the  Presiding  Officer,  other 
members  of  the  public  who  wish  to 
present  oral  statements  will  be  allowed 
to  do  so. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  make  oral  presentations 
contact:  Peter  Kaplan,  Director,  Office  of 


Regulatory  Initiatives  and  Federal 
Coordination.  Office  of  Fair  Housing 
and  Equal  Opportunity,  HUD,  Room 
5242,  451  Seventh  Street,  S.W., 
Washington,  IX:  20410-0500,  telephone 
(202)  708-2904  (not  a  toll-free  number). 
The  toll-free  TDD  number  is  1-800-877- 
8339. 

SUPPLEMENTARY  INFORMATION: 

Subject  of  the  Meeting 

The  Fair  Housing  Ac-t  (Title  VIII  of  the 
Civil  Rights  Act  of  1968,  as  amended  by 
the  Fair  Housing  Amendments  Act  of 
1988,  42  U.S.C.  3601-19]  exempts 
"housing  for  older  persons"  from  the 
prohibitions  against  discrimination 
because  of  familial  status.  The  purpose 
of  the  prohibition  against  discrimination 
because  of  familial  status  and  the 
"housing  for  older  persons"  exemption  ■ 
is  to  protect  families  with  children  from 
discrimination  in  housing  without 
unfairly  limiting  housing  choices  for 
older  persons. 

On  January  23, 1989,  HUD  published 
a  final  rule  implementing  the  Fair 
Housing  Act  (54  FR  3232).  This  rule 
included  regulations  governing  housing, 
for  older  persons.  The  "housing  for 
older  persons"  regulations  implement 
section  807(b)(2)(c)  of  the  Fair  Housing 
Act  which  exempts  housing  intended 
and  operated  for  occupancy  by  at  least 
one  person  55  years  of  age  or  older  per 
unit  that  satisfies  certain  criteria.  These 
regulations  are  codified  at  24  CFR  part 
100,  subpart  E. 

Congress  mandated  that,  in   .    - 
de.termining  whether  housing  qualifies 
as  housing  for  persons  55  years  of  age 
or  older,  the  Secretary  develop 
regulations  which  require  at  least  the 
following  factors: 

(1)  the  existence  of  significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons,  or  if  the 
provision  of  such  facilities  is  not 
practicable,  that  such  housing  is 
necessary  to  provide  important  housing 
opportunities  for  older  persons;  and 

(2)  that  at  least  80  percent  of  the  units 
are  occupied  by  at  least  one  person  55 
years  of  age  or  older  per  unit;  and 

(3)  the  publication  of.  and  adherence 
to,  policies  and  procedures  which 
demonstrate  an  intent  by  the  owner  or 
manager  to  provide  housing  for  persons 
55  years  of  age.  or  older. 

Section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28. 
1992,  (the  1992  Act)),  requires  the 
Secretary  of  HUD  to  issue  rules  further 
defining  what  are  "significant  focilities- 
and  services  specifically  designed  to 
meet  the  physical  or  social  needs  of 
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older  persons"  required  imder  section 
R07(b)(2)  of  the  Fair  Housing  y\ct  to 
.  meet  the  definition  of  the  term  "housing 
for  older  persons."  On  July  7, 1994, 
HUD  published  a  proposed  rule  to 
implement  the  rulemaking  required  by 
section  919  of  the  1992  Act  (59  FR 
34902)  The  proposed  rule  advised  that 
the  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  would  schedule 
a  public  meeting  to  hea,r  from  interested 
persons  affected  by  the  proposed  rule, 
i>sue  a  notice  and  announce  the  date, 
lime,  and  location  of  the  meeting 
ihffiugh  a  notice  published  in  the 
Federal  Register.  This  notice  of  public 
meeting  is  issued  pursuant  to  that 
publication. 

Procedures  Governing  the  Conduct  of 
the  Public  Meeting 

A  General 

The  Assistant  Secretary  or  duly 
designated  Presiding  Officer  will 
provide  an  overview  of  the  regulations 
proposed  by  HUD.  Then,  a  panel 
chaired  by  the  Assistant  Secretary,  or 
duly  designated  Presiding  Officer,  will 
receive  oral  presentations  from  the 
participants  in  the  meeting. 

1.  Oral  presentations  will  be 
scheduled  at  a  prescribed  time  and 
limited  to  matters  concerning  the 
proposed  rule. 

2.  Speakers  will  appear  in  the  order 
that  they  are  called  and  shall  address 
the  panel.  The  Assistant  Secretary  or 
duly  designated  Presiding  Officer  mgy 
require  speakers  to  make  their  oral 
presentations  as  part  of  a  panel  with 
other  speakers.-  If  more  individuals 
request  an  opportunity  to  speak  than 
can  be  heard  in  the  time  allotted,  the 
Assistant  Secretary  or  duly  designated 
Presiding  Officer  reserves  the  right  to 
select  speakers  and  to  reduce  the 
amount  of  time  made  available  for  oral 
presentations  in  order  to  ensure  that  the 
views  of  as  many  persons  as  possible  are 
heard.  However,  all  written  comments 
will  be  considered  in  preparing  the  final 
rule. 

B.  Specific 

1.  The  Meeting  shall  be  convened 
promptly  at  the  scheduled  time  by  the 
Assistant  Secretary  or  duly  designated 
Presiding  Officer. 

2.  Speakers  will  appear  in  the  order 
that  they  are  called. 

3.  Oral  presentations  will  be  heard  at 
prescribed  times  and  for  the  Washington 
meeting,  only  fitwn  those  persons  that 
have  submitted  written  comments  on 
the  proposed  rule. 

4.  Speakers'  comments  shall  be  clear 
and  succinct  and  where  appropriate  cite 
the  applicable  section  of  the  proposed 


rule.  This  will  assist  with  the  effort  to 
afford  all  speakers  the  opportimity  to 
speak  within  the  time  allotted. 

5.  Questioning  of  a  speaker  during  or 
after  his  or  her  presentefion  shall  be 
done  by  the  Assistant  Secretary  or  duly 
designated  Presiding  Officer,  or  any 
other  member  of  the  panel  recognized 
by  the  Assistant  Secretary  or  duly 
designated  Presiding  Officer. 

6.  Members  of  the  audience  may  be 
invited  to  direct  questions  to  a  speaker 
by  WTitten  note  submitted  to  the 
Assistant  Secretary  or  duly  designated 
Presiding  Officer  during  any  allotted 
Question  and  Answer  period. 

7.  Proceedings  of  the  Meeting  will  be 
officially  transcribed  by  the  Department. 

8.  This  is  a  public  Meeting  and  may 
l)e  attended  by  news  media.  The 
proceedings  may  be  televised,  filmed  or 
photographed  and  testimony  may  be 
broadcast  or  recorded  for  broadcasting 
without  written  consent. 

9.  The  Assistant  Secretary  or  duly 
designated  Presiding  Officer  will 
maintain  order  and  any  person  who 
engages  in  threats  or  intimidation  of 
participants  will  be  subject  to  criminal 
penalties  under  18  United  States  Code- 
505  and  42  United  States  Code  3631. 

10.  The  Meeting  will  be  adjourned  at 
the  scheduled  time  unless  otherwise 
announced  by  the  Assistant  Secretary  or 
duly  designated  Presiding  Officer. 

Dated:  August  2.  1994. 
Roberta  Achtenberg, 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
[FR  Doc.  94-19315  Filed  8-8-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
regulatory  program  (hereinafter  the 
"Kentucky  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  changes  to 
provisions  of  the  Kentucky 
Administrative  Regulations  (KAR) 
pertaining  to  documents,  assessment  of 


civil  penalties,  performance  bond  and 
liability  insurance,  contemporaneous 
reclamation,  and  re  vegetation  for 
surface  and  underground  mining.  The 
amendment  is  intended  to  revise  the 
Kentucky  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.D.T.  September 
8, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  September  6. 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  E.D.T.,  on  August  24, 1994. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  defivered  to  William 
J.  Kovacic,  Director,  at  the  address  listed 
below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Kentucky  program,  tlie 
proposed  amendment,  a  listing  of  any 
scheduled  pubhc  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addres^s  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSMs 
Lexington  Field  Office. 

William  J.  Kovacic.  Director.  Kentucky  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road.  Lexington.  Kentuclfy. 
40503.  Telepiione:  (606)  233-2896 ' 

Department  of  Surface  Mining  Reclamation 
and  Enforcement.  2  Hudson  Hollow 
Complex.  Frankfort,  Kentucky  40601. 
Telephone:  (502)  564-6940 

FOR  FURTHER  INFORMATION  CONTACT; 
William  J.  Kovacic.  Director,  Lexington 
Field  Office,  Telephone:  (606)  233- 
2896.      . 

SUPPt-EMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky     - 
Program 

On  May  18,  1982,  the  Secretar>-  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18,  1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  biie  found 
at  30  CFR  917.11,  917.15,  917.16,  and 
917.17.  i 
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eget  ition  : 


Ki'R 
Assesi  iment 
bhic  h 


Hgi 


By  letter  dat«  d 
(Administrativi  i 
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confirming  coverage 
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fact  ars 
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7:095 — incorporate  by 
'Procedures  for 
ivil  Penalties," 
for  Surface 
and  Enforcement, 
hich  further  explains 
process.  The 
a  general 
assessment  process, 
e  assessment  factors, 
mechanism  including 
tement  and  assessment 
the  application  of  the 
to  specific  violations. 
10:010— modify  this 
result  of  the 
Be  nding  Study  conducted 
comprised  of 
surety,  and  government 
The  committee  studied 
uacy  of  performance 

and  determined  that 
coupled  with  the 
p^posed  for  405  KAR 
<  ecrease  the  chance  that 
would  be  inadequate  to 
Under  these 
will  have  to 
his  performance  bond 
of  the  revision  if  a 
adds  a  coal  washer, 
facility,  a  refuse  pile, 
^aste  impoundment  to 
or  alters  the 


permit  area  or  increment, 
ve  regulation 
incbrporate  by  reference  the 


Performance  Bond,  SME-42,  February 

1991. 
Irrevocable  Standby  Letter  of  Credit, 

SME-72,  July  1994. 
Confirmation  of  Irrevocable  Standby 

Letter  of  Credit,  SME-72A,  April. 

1991. 
Certificate  of  Liability  Insurance.  SME- 

29. 
Notice  of  Cancellation,  Non-Renewal  or 

Change  of  Liability  Insurance,  SME- 

30. 
Escrow  Agreement,  SME-64,  May  1991. 

(4)  At  405  KAR  16:020— modify  this 
regulation  as  the  result  of  the 
Reclamation  Bonding  Study  conducted 
by  a  committee  made  up  to  industry, 
environmental,  surety,  and  government 
representatives.  The  committee  studied 
the  issue  of  adequacy  of  performance 
bonds  in  Kentucky  and  determined  that 
these  amendments  to  the  requirements 
for  contemporaneous  reclamation  would 
be  inadequate  to  reclaim  a  minesite. 
Under  these  modifications  to  add  405 
KAR  16:020,  section  6,  a  permittee  will 
have  to  post  supplemental  assurance 
(CD's,  letter  of  credit,  surety  guarantee, 
etc.)  in  addition  to  the  normal 
performance  bond  whenever  he  obtains 
approval  of  alternate  distance  limits 
under  the  contemporaneous  reclamation 
regulation.  This  will  also  be  required  if 
he  wishes  to  open  up  more  than  one  pit 
on  the  permit  area.  "This  was 
recommended  by  the  Bonding  Study 
Committee  as  a  mechanism  for  assuring 
that  the  Cabinet  would  have  sufficient 
funds  to  reclaim  these  types  of 
operations  should  bond  forfeiture  ever 
become  neCfessary. 

The  following  documents  are 
proposed  to  be  incorporated  into  this 
administrative  regulation: 

Supplemental  Assurance,  SME-42  (SA), 

July  1994. 
Escrow  Agreement  (for  use  with 

Supplemental  Assurance  form  only) 

SME-64  (SA),  July  1994. 

(5)  At  405  KAR  16:200  and  405  KAR 
18:200 — modify  these  regulations  to 
correct  deficiencies  noted  by  OSM  to 
revise  the  stocking  success  standards  for 
trees  and  shrubs  based  upon 
consultation  with  the  Kentucky 
Department  of  Fish  and  Wildlife 
Resources  and  the  Kentucky  Department 
for  Natural  Resources,  Division  of 
Forestry,  to  delete  a  document  currently 
incorporated  by  reference  (TRM  #20) 
that  contains  material  not  related  to  this 
administrative  regulation:  to  incorporate 
by  rfeference  a  new  document  (TRM  #21) 
that  relates  only  to  certain  revegetation 
requirements;  and  to  incorporate  by 
reference  recent  editions  of  "Kentucky 
Agricultural  Statistics."  A  few  non- 


substantive editorial  changes  are  also 
being  made. 

The  proposed  regulations  that  are 
modified  to  correct  deficiencies  noted 
by  OSM  in  58.FR  32283,  dated  June  9. 
1993,  include: 

a.  New  language  at  section  1(4)  to 
ensure  it  does  not  inadvertently  negate 
the  405  KAR  16:180  section  3(2) 
requirement  that  "where  cropland  is  to 
be  the  postmining  land  use,  and  where 
appropriate  for  wildlife  and  crop-^ 
management  practices,  the  permittee 
shall  intersperse  the  fields  with  trees, 
hedges,  or  fence  rows  throughout  the 
harvested  area  to  break  up  large  blocks 
of  monoculture  and  to  diversity  habitat 
types  for  birds  .and  other  animals."  This 
new  language  will  assure  the  Kentucky's 
regulations  are  consistent  with  30^CFR 
816.97(h). 

b.  New  language  in  section  5(2)(b)2  to 
specifically  identify  the  "Kentucky 
Agricultural  Statistics"  documents 
being  relied  on  (except  on  prime 
farmland)  for  average  county  yields  of 
row  crops,  in  the  same  manner  as 
already  provided  at  section  5(2)(a)2  for 
pastureland  and  hay  cropland. 

c.  Deletion  of  section  9(3)(c)  and  9(6)  ^ 
regarding  the  use  of  productivity  test 
areas  rather  than  statistical  evaluation  of 
productivity. 

The  amendments  made  through 
consultation  with  the  Kentucky 
Department  of  Fish  and  Wildlife 
Resources  and  the  Division  of  Forestry 
in  the  Cabinet's  Department  for  Natural 
Resources  include: 

a.  Revisions  throughout  section  6.  the 
success  standards  for  stocking  of  trees 
and  shrubs. 

b.  Development  of  new  TRM  #21. 
"Plant  Species,  Distribution  Patterns. 
Seeding  Rates,  and  Planting 
Arrangements  for  Revegetation  of  Mined 
Lands." 

The  other  substantive  amendment  is 
the  incorporation  by  reference  of  1991- 
1992  and  1992-1993  editions  of 
"Kentucky  Agricultural  Statistics." 

IIL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
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indicated  under  DATES  or  at  locations 
othei  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 


Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.D.T.,  on  August 
24. 1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 

Eublic  hearing,  the  hearing  will  not  be 
eld. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notice  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  w  ill  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 


are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
3D  CFR  Parts  730,  731 .  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Papenvork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations,  Sur&ce 
mining.  Underground  mining. 


Dated:  August  2. 1994. 

Patricia  P.  Acker, 

Acting  Assistant  Director.  Eastern  Support 
Center. 
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30  CFR  Part  936 

Oklahoma  Regulatory  Program 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  and  additional  explanatory 
information  pertaining  to  a  previously 
proposed  amendment  to  the  Oklahoma 
regulatory  program  (hereinafter,  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to 
revegetation  success  standards  and 
statistically  valid  sampling  techniques, 
and  guidelines  for  phase  1. 11.  and  III 
bond  release.  The  amendment  is 
intended  to  revise  the  Oklahoma 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  c.d.t.  August  24. 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Oklahoma  program,  the 
proposed  amendment,  and  all  WTitten 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacUng  OSMs  Tulsa  Field  Office 

James  H.  Moncrief.  Director.  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive.  Suite  550,  TuLsa. 
Oklahoma  74135. 

Oklahoma  Department  of  Mines,  4040 
N.  Lincoln  Boulevard.  Suite  107. 
Oklahoma  City.  Oklahoma  73105. 
Telephone:  (405)  521-3859. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Moncrief.  Telephone:  (918) 

581-6430. 

SUPPLEMENTARV  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
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II.  Proposed  A  mendment 

By  letter  dat  ;d  February  17.  1994, 
Oklahoma  sub  nitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (admi  listrative  record  No.  OK- 
959.01).  Oklahoma  submitted  the 
proposed  amei  idment  in  response  to  the 
required  progr  un  amendments  at  30 
CFR  936.16(a)  tiirough  (i).  Oklahoma 
proposed  to  an  lend  the  Bond  Release 
Guidelines  tha  t  are  referenced  in 
subsections  81 5.116(a)  and  817.116(a)  of 
the  Oklahoma  rules. 

OSM  &nnoui  iced  receipt  of  the 
proposed  amei  idment  in  the  March  8, 


Register  (59  FR  page 
,  provided  an 
a  public  hearing  or 
substantive  adequacy, 


and  invited  pu  ilic  comment  on  its 
adequacy  (adn  inistrative  record  No. 
OK-959.06).  B;cause  no  one  requested 
a  public  hearir  g  or  meeting,  none  was 
held.  The  pub!  ic  comment  period  ended 
on  April  7.  19<  4. 

During  its  re  riew  of  the  amendment, 
OSM  identifie( ;  concerns  with 
Oklahoma's  pipposed  revisions  to  the 
Bond  Release  (Guidelines.  Specifically, 
OSM  identified  concerns  relating  to  (1) 
sections  I.E.3,  .F.3,  II.A,  and  III.A,  the 
need  to  establi  >h  a  method  to  determine 
revegetation  si  ccess  standards  for 
diversity,  seas(  inality,  permanence,  and 
regeneration;  ( !)  Appendix  O,  the 
method  for  cal  :ulating  a  technical 
productivity  st  mdard  for  success  of 
revegetation  oi  i  soils  reclaimed  for  use 
as  pastureland  grazingland,  and  grain 
and  hay  cropla  nd  on  both  prime  and 
nonprime  farn  land;  (3)  subsection 
V.B.2.d,  phase  II  bond  release 
requirements  f  jr  the  use  of  test  plots  to 
demonstrate  p  oductivity  on  reclaimed 
prime  farmlan  i;  and  (4)  Appendix  R, 
the  repair  of  ri  Is  and  gullies  as  normal 
husbandry  pra  ;tice.  In  addition,  OSM 
identified  certi  lin  editorial  concerns 
relating  to  (1) !  ubsection  I.F.S.b,  phase 
III  bond  releas  s  requirements  for 
permanent  dra  inage  control  facilities; 
(2)  subsection  V.B.2.e,  the  reference  to 
Appendix  O  fc  r  the  method  to  calculate 
a  technical  pre  ductivity  standard  on 
prime  farmlan  1  for  phase  II  bond 
release;  and  (3  Appendix  J,  the  example 
calculation  for  a  minimum  adequate 
sample  size. 


OSM  notified  Oklahoma  of  these 
concerns  by  letter  dated  May  20,  1994 
(administrative  record  No.  OK-959.10). 
Oklahoma  responded  in  a  letter  dated 
July  21, 1994,  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
OK-959.11). 

Oklahoma  proposes  revisions  to  and 
additional  explanatory  information  for 
certain  provisions  of  the  Bond  Release 
Guidehnes.  Specifically,  Oklahoma 
proposes  to  revise  the  Bond  Release 
Guidelines  at  (1)  subsection  I.F.S.b,  to 
require  that  water  discharged  from 
permanent  impoundments,  ponds, 
diversions,  and  treatment  facilities  shall 
meet  water  quality  effluent  limitations; 
(2)  subsections  FV.A.l.a  and  IV.B.l.a. 
and  section  VILA,  to  require  that  areas 
reclaimed  for  forestry,  wildlife  habitat, 
recreation,  and  industrial,  commercial, 
or  residential  use  must  meet  the 
standards  for  diversity.,  seasonality, 
permanence,  and  regeneration  that  are 
defined  in  the  permit;  (3)  subsections 
V.B.2.d  and  V.B.2.e,  to  add  criteria 
regarding  the  selection  of  test  plots  for 
demonstrating  success  of  productivity 
on  prime  farmland  cropland;  (4) 
subsection  V.B.2.f,  to  reference 
Appendix  O  for  calculation  of  a 
technical  productivity  standard  for  grain 
or  hay  crops  on  prime  farmland;  (5) 
Appendix  J,  to  correct  typographical 
errors;  (6)  Appendix  O,  to  revise  the 
method  for  calculation  of  technical 
productivity  standards  on  land 
reclaimed  for  use  as  pastureland, 
grazingland,  and  grain  and  hay  cropland 
on  both  prime  and  nonprime  farmland; 
and  (7)  Appendix  R,  concerning  repair 
of  rills  and  gullies,  to  use  the  terra 
"initial  establishment  of  permanent 
vegetative  cover." 

TIL  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Oklahoma 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h).  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Oklahoma  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Tulsa  Field 


Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

rV.  Procedural  Determination^ 

J.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  .of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  ' 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  iinplementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  i5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
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significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining 

Dited:  .August  3,  1994. 

Russell  F.  Price. 

Acting  Assistant  Director.  iVestern  Suppor. 
Center. 

IFR  Doc.  94-19363  Fitsd  8-3-94;  8:45  arr.j 

3ILUNG  COOE  4310-CS-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  21 


RIN 


2900-|p63 


Dependents  and  Veterans  Education: 
Mitigating  Circumstances  and  Other 
Miscellaneous  Amendments 

AGE>4Cy:  Department  of  Veterans  Affairs. 
ACUON:  Correction  to  proposed  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  proposed  rules  which 
were  pubUshed  Friday,  June  24,  1994 
(59  FR  32671).  The  rules  concerned 
submission  of  mitigating  circumstances 
justif)  ing  a  withdrawal  from  a  course  or 
receipt  of  a  nonpunitive  grade  for  a 
course. 

FOR  FURTHeR  iNFORMATION  CONTACT:  Ju.ne 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service,  Veterans  Benefits 
Administration  (202)  273-7187. 

supp'.eME^frARy  information: 

Background 

Veterans  and  eligible  persons  who 
discontinue  a  course  or  courses  are  not 
^entitled  to  education  benefits  paid  or 
payable  for  any  portion  of  the  course(s) 
unless  they  submit  a  description  of  the 
mitigating  circumstances  which  caused 
the  discontinuance.  Similarly,  veterans 
and  eligible  persons  who  receive  a 
nonpunitive  grade  for  a  course  are  not 
entitled  to  education  benefits  paid  or 
payable  for  any  portion  of  the  course 
unless  they  submit  a  description  of  the 
mitigating  circumstances  which  caused 
the  veteran  or  eligible  person  to  receive 
the  nonpunitive  grade.  The  proposed 


rules  would  standardize  the  time  limits 
for  doing  this. 

Need  for  Correction 

As  published  the  proposed  rules 
contained  errors  that  make  them 
difficuh  to  understand.  They  need  to  be 

corrected. 

Correction  of  Publication 

§21.4138    (Corrected] 

l.On  page  32672  in 
§  21.4136(k)(l)(ii)(C)  seventh  Ime,  the 
word  "onmemberjear"  is  corrected  t3 
read  "one-year." 

§21.4137    (Corrected] 

2.  On  page  32673  in 

§  21.41 37(h)(l)(ii)(C)  seventh  line,  the 
word  "onmemberyear"  is  corrected  to 
read  ■one-year." 

§21.7139    (Corrected] 

3.  On  page  32673  in  §  21.7139(b)(2){ii) 
tenth  line,  the  word  "onmember>ear"  is 
corrected  to  read  "one-year."  On  page 
32673  in  §  21.7139(b)(2)(iii)  eighth  line, 
the  word  "onmemberyear"  is  corrected 
to  read  "one-year." 

Dated:  July  29.  1994. 
Donald  L.  Neilson. 

Director.  Records  Management  Senice. 
(FR  Doc.  94-19306  Filed  8-»-94;  645  am] 

SILUNG  COOE  e320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 
(FRL-Se28-6] 

Iowa;  Approval  of  State  Underground 
Storage  TanK  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
deternunation  on  application  of  Slate  of 
Iowa  for  final  approval,  public  comment 
period. 

SUMMARY:  The  State  of  Iowa  has  applied 
for  final  approval  of  its  underground 
storage  tank  (UST)  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recover)-  Act  (RCRA).  The 
Environmental  Protection  Agency  (EP.\) 
has  reviewed  Iowa's  application  and  has 
made  the  tentative  decision  that  lovva's 
UST  program  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  approval.  Thus,  EPA  intends  to 
grant  final  approval  to  Iowa  to  operate 
its  program  in  lieu  of  the  federal 
program.  Iowa's  application  for  final 
approval  is  available  for  public  review 
and  comment  and  a  public  hearing  will 


be  held  to  solicit  comments  on  the 
application,  if  there  is  significant 
interest. 

DATES:  The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  September  8.  1994. 
EPA  expects  to  make  a  final  decision  on 
whether  or  not  to  approve  Iowa's 
program  by  November  7,  1994,  and  will 
give  notice  of  it  in  the  Federal  Register 
Any  request  for  a  hearing  and  all 
comments  on  Iowa's  final  approval 
application  must  be  received  at  the  EPA 
Region  7  office  by  the  close  of  business 
on  September  8,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
Lee  Daniels,  Coordinator.  Underground 
Storage  Tank  Sertion.  EPA  Region  7, 
726  Minnesota  Ave.,  Kansas  City, 
Kansas,  66101.  Phone:  (913)  551-7651 
Copies  of  Iowa's  program  application 
are  available  during  business  hours  at 
the  following  addresses  for  inspection 
and  copying:  Iowa  Department  of 
Natural  Resources,  Wallace  State  Office 
Building,  Des  Moines.  Iowa.  Phone: 
(515)  281^779;  US.  EPA  Headquarters, 
Library,  Room  211A,  401  M  Street,  SW.. 
Washington,  DC  20460.  Phone:  (202) 
382-5926;  and  U.S.  EPA  Region  7 
Library,  726  Minnesota  Ave..  Kansas 
City,  Kansas  66101.  Phone:  (913)  551- 
7266. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Daniels,  Coordinator,  Underground 
Storage  Tank  Section.  EPA  Region  7. 
726  Minnesota  Ave..  Kansas  City, 
Kansas,  66101.  Phone:  (913)  551-7651. 

SUPPLEMENTARY  INFORMATION: 

Public  Comments  and  Hearings 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  or  at  a  public  hearing,  if  held. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  decision  to  deny  final 
approval  to  Iowa.  EPA  will  announce  its 
final  determination  in  a  Federal 
Register  notice  which  Mill  include  a 
summary  of  the  reasons  for  the 
determination  and  a  response  to  all 
major  comments.  A  public  hearing  will 
be  held  only  if  significant  public 
interest  on  substantive  issues  is  shown 
If  a  public  hearing  is  held,  all  those 
making  comments  or  requesting  a 
hearing  will  be  notified  by  EPA  of  the 
place  and  time. 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRAJ 
enables  EPA  to  approve  state  UST 
programs  to  operate  in  the  State  in  lieu 
of  the  Federal  UST  program.  Program 
approval  is  granted  by  EPA  if  the 
Agency  finds  that  the  state  program  is     \ 


40508 


Federal  Register  /  Vol.  59.  No.  152  /  Tuesdo  .,  August  9,  1994  /  Proposed  Rules 


(1)  "no  less 
program  in  leal 
records,  release 
action,  tank 
responsibility, 
the  notification 
9004(a)(8).  42 
provides  for 
compliance  wi 
(Section  9004( 

B.  Iowa 


stringent"  than  the  Federal 
detection,  maintaining 
reporting,  corrective 

cldsure,  financial 

lew  tank  standards  and 
requirements  of  Section 
.S.C.  6991c(a)(8);  and  (2) 

ad^uate  enforcement  of 
UST  standards 
),  42  U.S.C.  6991c(a)). 


.47) 


The  statute 
Undergroimd 
set  forth  in  Div 
Code  Chapter 
"Underground 
consists  of  Cod  t 
through  455 
State  of  Iowa 
authorization 
addition  to  its 
Environmental 
of  the  Departmint 
has  adopted  the 
essentially  verb  atim 
certain  instanc<  s 


re  les  i 


fci: 


corre  ctive 


requirements 
program,  however 
the  Iowa  Attorney 
differences  do 
State's  authority 
program.  The 
standards  for:  n|ew 
existing  tanks, 
requirements, 
reporting 
closure,  Bnanci^l 
notification 

On  March  17 
an  official  appl 
program  appro^  al 
Iowa  submitted 
amended  Iowa 
inclusion  in  th< 
amended  the 
of  an  underground 
provided  the 
"lender"  might 
definition.  Alsc 
modified  its' 
seeking 
Together, 
application 
for  regulation 
hazardous 
regulates 
gallons  or  less 
part  of  the  low? 
scope  than  the 
not  included  ir 
Prior  to  its 


a  ithorizing  Iowa's 
S  torage  Taik  Program  is 
sion  rV,  Part  8  of  Iowa 

entitled 
storage  Tanks."  Part  8 
Sections  455B.471 
and  is  the  statute  the 

on  to  obtain 
r  this  program.  In 
iatutory  authority.  The 
'rotection  Commission 
of  Natural  Resources 
federal  regulations 

The  rules  differ  in 
as  a  result  of  statutory 
peculiar  to  Iowa's 

,  it  is  the  opinion  of 

General  that  these 

i^ot  render  inadequate  the 

to  carry  out  this 
p  'ogram  includes 
tanks,  upgrading 
;eneral  operating 
release  detection,  release 
action,  tank 
responsibility  and 


req  inrements. 


an  opportunity 
comment  in  th< 
underground 
required  under|40 
has  reviewed 
tentatively  det^roined 
program  meets 


1994,  Iowa  submitted 
cation  for  "complete" 
.  On  April  25, 1994, 
H.F.  2118  which 
::ode§  4558.471(6)  for 
application.  This  bill 
definition  of  an  "owner" 

storage  tank  and 
ojnditions  under  which  a 
be  exempted  from  that 
,  on  June  7, 1994  Iowa 
ion  so  that  it  is  not 
over  Indian  lands, 
se  the  Iowa 
Iowa  program  provides 
both  petroleum  and 
tanks.  Iowa  also 
ial  tanks  of  1,100 
pacity.  However,  this 
program  is  broader  in 
^ederal  program  and  is 
this  tentative  approval. 
,  Iowa  provided 
for  public  notice  and 
development  of  its 
tank  program  as 
CFR§  281.50(b).  EPA 
's  application  and  has 
that  the  State's 
ill  of  the  necessary 


af  plicatic 
:  author!  sation 
these  compris 
Th} 
)n  0 

subs  ance 
farm/  esidenti 
(ac 


subi  lission. 


St  arage ' 


requirements  to  qualify  for  final 
approval.  Consequently,  EPA  intends  to 
grant  Iowa  final  approval  to  operate  its 
program  in  lieu  of  the  Federal  program. 

The  public  may  submit  comments 
regarding  EPA's  tentative  determination 
as  provided  in  the  "Dates"  section  of 
this  notice. 

Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  suspends  the  applicabiUty  of 
certain  Federal  regulations  in  favor  of 
Iowa's  program,  thereby  eliminating 
duplicative  requirements  for  owners 
and  operators  of  underground  storage 
tanks  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials,  State  program 
approval,  and  Undergroimd  Storage 
Tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  9004  of  the  Sohd  Waste 
Disposal  Act  as  amended,  42  U.S.C  69eic. 

Dated:  July  14,  1994. 
Dennis  Grams,  P.E., 
Regional  Administrator. 
[FR  Doc-  94-19184  Filed  8-ft-94;  8:45  ami 

BILUNG  CODE  6S«>-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[GC  Docket  No.  92-62;  DA  94-«36] 

Reexamination  of  the  Policy  Statement 
on  Comparative  Broadcast  Hearings 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Commission  previously 
adopted  a  second  further  notice  of 
proposed  rulemaking  in  this  proceeding, 
which  was  initiated  to  reform  the 
criteria  used  to  select  among  mutually 
exclusive  applicants  for  new  broadcast 


facilities.  The  Commission  sought 
comment  on  the  impact  on  this 
proceeding  oi  Bechtel  v.  FCC,  10  F.3d 
875  (DC  Cir.  1993).  By  order  of  the 
General  Counsel  the  date  for  filing  reply 
comments  has  been  extended  two 
weeks.  The  intended  effect  of  this  action 
is  to  give  members  of  the  public 
additional  time  to  reply  to  comments  on 
the  Commission's  proposal. 
DATES:  Reply  comments  must  be  filed 
on  or  before  August  22, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW  . 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Senzel,  Office  of  General 
Counsel  (202)  418-1760. 

SUPPLEMENTARY  INFORMATION: 

Order 

RM-7739;  RM-7740;  RM-7741 

Adopted  August  1, 1994;  Released. 
August  1, 1994. 

1.  This  order  grants  a  Motion  for 
Extension  of  Time,  filed  July  28, 1994 
by  Irene  Rodriguez  Diaz  de  McComas 
(McComas).  McComas  asks  th# 
Commission  to  extend  until  August  22, 
1994,  the  date  for  reply  comments  in 
this  proceeding. 

2.  On  June  22, 1994,  the  Commission 
issued  a  second  further  notice  of 
proposed  rulemaking  in  this  proceeding, 
which  was  initiated  to  reform  the 
criteria  used  to  select  among  mutually 
exclusive  apphcants  for  new  broadcast 
facihties.  Reexamination  of  the  Policy 
Statement  on  Comparative  Broadcast 
Hearings,  9  FCC  Red  2821  (1994),  59  FR 
32945  (Jun.  27, 1994).  The  Commission 
asked  for  comment  on  the  impact  on 
this  proceeding  of  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Bechtel 
V.  FCC,  10  F.3d  875  (D.C.  Cir.  1993).  The 
second  further  notice  established  a 
comment  date  of  July  22,  1994,  and  a 
reply  date  of  August  8.  1994.  McComas 
requests  that  the  aeadline  for  filing 
reply  comments  in  this  proceeding  be 
extended  two  weeks. 

3.  McComas  asserts  that  technical 
difficulties  with  the  Commission's 
automated  docket  retrieval  system  has 
made  it  impossible  for  her  to  obtain  in 

a  timely  manner  copies  of  the  comments 
filed  in  this  proceeding.  Moreover,  she 
notes  tliat  the  reply  dated  falls  during 
the  period  in  mid-August  when  many 
parties  schedule  summer  vacations  to 
coincide  with  the  lull  in  Commis.sion 
business  that  usually  occurs  at  that 
time. 

4.  Accordingly,  It  is  ordered,  pursuant 
to  the  authority  delegated  under  47 
C.F.R.  0.251,h),  that  good  cause  having 
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been  shown,  the  Motion  for  Extension 
on  Time,  filed  July  28. 1994.  by  Irene 
Rodriguez  Diaz  de  McComas  is  granted. 
5.  It  is  further  ordered.  That  the  Reply 
Date  in  this  proceeding  is  extended  to 
August  22, 1994. 

Federal  Communications  Oimmission. 

WilUam  F.  Caton, 

Acting  Secretary- 

[FR  Doc.  94-19364  Filed  8-6-94;  8:45  ami 

eiLUNC  CODE  671 2-01 -M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  No.  940710-4210: 1.0. 062894A] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

.Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  a  preliminary 
notice  of  changes  in  the  management 
regimes  for  the  Atlantic  migratory 
groups  of  king  and  Spanish  mackerel 
and  the  Gulf  of  Mexico  group  of  king 
mackerel,  in  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
This  rule  proposes  changes  in  the  total 
allowable  catch  (TAG)  for  the  Atlantic 
groups  of  king  and  Spanish  mackerel 
and  for  changes  in  the  commercial 
vessel  trip  limits  for  Gulf  group  king 
mackerel.  The  intended  effect  is  to 
protect  king  and  Spanish  mackerel  from 
overfishing  and  continue  stock 
rebuilding  programs  while  still  allowing 
catches  by  important  recreational  and 
commercial  fisheries  dependent  on  king 
and  Spanish  rnackerel. 
DATES:  Written  comments  must  be 
received  on  or  before  August  24. 1994. 
ADDRESSES:  Comments  must  be  mailed 
to  Mark  F.  Godcharles.  Southeast 
Region.  National  Marine  Fisheries 
Service,  9721  Executive  Center  Drive. 
St.  Petersburg,  FL  33702. 

Requests  for  copies  of  the 
environmental  assessment  and 
regulatory  impact  review  supporting 
this  action  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council. 
3401  VV.  Kennedy  Boulevard.  Suite  331. 
Tampa.  FL  33609-2486    . 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  for  coastal  migratory  pelagic 
resources  are  regulated  under  the  FMP. 
The  FWIP  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  by 
regulations  at  50  CFR  part  642. 

In  accordance  with  me  framework 
procedure  of  the  FMP,  the  Councils 
appointed  a  stock  assessment  panel 
(panel)  to  assess  on  an  aimual  basis  the 
condition  of  each  stock  of  king  and 
Spanish  mackerel  in  the  management 
unit,  to  report  its  findings,  and  to  make 
recommendations  to  the  Coimcils. 
Eased  on  the  panel's  1994  report  and 
recommendations,  advice  from  the 
Mackerel  Advisory  Panels  and  the 
Scientific  and  Statistical  Committees, 
and  public  input,  the  Councils 
recommended  to  the  Director,  Southeast 
Region.  NMFS  (Regional  Director), 
changes  to  the  TAG  and  allocations  for 
the  Atlantic  migratory  groups  of  king 
and  Spanish  mackerel,  and  changes  in 
the  commercial  trip  limits  for  Gulf 
-group  king  mackerel  in  the  Florida  east 
and  west  coast  sub-zones  of  the  eastern 
zone.  The  recommended  changes  are 
within  the  scope  of  the  management 
measures  that  may  be  adjusted,  as 
specified  at  50  CFR  642.29.  For  the 
1994-95  fishing  year,  the  Councils 
recommended  no  changes  for  Gulf 
group  Spanish  mackerel  or  for  cobia. 

Specifically,  the  Councils 
recommended  that,  effective  with  the 
fishing  year  that  began  April  1.  1994. 
the  annual  TAG  for  the  Atlantic 
migratory  group  of  Spanish  mackerel  be 
increased  from  9.00  million  lb  (4.08 
million  kg)  to  9.20  million  lb  (4.170 
million  kg)  and  the  armual  TAG  for  the 
Atlantic  migratory  group  of  king 
mackerel  be  decreased  from  10.50 
million  lb  (4.76  million  kg)  to  10.00 
million  lb  (4.536  million  kg).  These 
recommended  TACs  are  within  the 
range  of  the  acceptable  biological  catch 
chosen  by  the  Councils.  Under  the 
provisions  of  the  FMP.  the  recreational 
and  commercial  fisheries  are  allocated  a 
fixed  percentage  of  the  TAG.  Under  the 
established  percentages,  the  proposed 
T.\Cs  for  the  fishing  year  that 
commenced  April  1.  1994,  would  be 
allocated  as  follows: 


Species 

m.  lb 

m.  kg 

Atlantic  King  Mackerel— 
TAG  

10.00 

4.536 

Recreational  alloca- 
tion (62.9%)  

6.29 
3.71 

2853 

Commercial  allocation 
(37.1%)  

1  683 

Species 

m.  lb 

m.kg 

Atlantic  Spanish  Mack- 
erel—TAG  

m 

9.20 

4.T70 

Recreational  alloca- 
tion (50%)  

4.50 
4  50 

2  335 

Commercial  alkx:ation 
(50*0)  

2035 

The  commercial  sector  of  the  Atlantic 
group  Spanish  mackerel  fishery  is 
managed  under  trip  limits.  In  the 
southern  zone.  i.e..  south  of  a  line 
extending  directly  east  from  the 
Georgia/Florida  boundary,  the  specific 
trip  limits  vary  depending  on  the 
percentage  of  catch  of  the  adjusted 
allocation.  The  adjusted  allocation  is  the 
commercial  allocation  for  Atlantic 
migratory  group  Spanish  mackerel 
reduced  by  an  amount  calculated  to 
allow  continued  harvests  of  Atlantic 
group  Spanish  mackerel  at  the  rate  of 
500  lb  (227  kg)  per  vessel  per  day  for  the 
remainder  of  the  fishing  year  after  the 
adjusted  allocation  is  reached. 
Concomitant  with  the  increased 
commercial  allocation,  the  Councils 
recommended  that  the  adjusted 
allocation  be  increased  from  4.25     . 
million  (1.93  million  kg)  to  4.35  million 
lb  (1.97  million  kc). 

The  commercial  sector  of  the  Gulf 
group  king  mackerel  fishery  in  the  ' 

eastern  zone  (off  Florida)  also  is  ; 

managed  under  trip  limits.  The  \ 

proposed  trip  limit  changes  for  the  I 

Florida  east  and  west  coast  sub-zones       ' 
and  quotas  would  be  established  by  a 
separate  and  collateral  action,  i.e.. 
.\mendment  7  to  the  FMP.  the  proposed 
rule  for  which  was  published  on  June  1, 
1994  (59  FR  28330).  Measures  proposed 
in  Amendment  7.  along  with  the  trip 
limits  proposed  in  this  rule,  are 
expected  to  enhance  compatibility 
between  Fede!-al  and  State  regulations, 
increase  enforceability,  allocate  the 
resource  fairly,  reduce  conflicts  among 
users,  extend  the  harvest  season, 
increase  the  value  of  the  fisher\-.  and 
afford  oreater  protection  to  the  resource 

For  tne  Florida  east  coast  sub-zone, 
the  Councils  proposed  commercial 
vessel  trip  limits  of  50  king  macke.-el 
per  day  until  75  percent  of  the  sub- 
zone's  fishing  year  quota  has  t)een 
har\ested.  then  25  king  mackerel  per 
day  until  the  entire  quota  has  been 
harvested  or  until  March  31.  whichever 
occurs  first.  Last  season,  the  trip  limit 
was  reduced  from  50  to  25  fish  per  day 
when  50  percent  of  the  quota  was  taken 
and  remained  at  that  level  through 
March  31.  1994.  .^s  proposed  in 
Am.endment  7.  the  Florida  east  coast 
sub-zone  would  exist  November  1 
through  March  3 1  and  encompass  the 
waters  off  the  Florida  east  coast  from  a 


40510 


lat 


line  extendinj 
Dade/Monroe 
(25°20.4'  N. 
directly  east 
County  bounc  ary 
For  the  Floifda 
the  Councils 
limits  only  foi 
mackerel  un 
proposed  in 
recommendet 
fishing  under 
proposed  in 
possession/ lai^d 
using  gillnets 
proposed  gilk 
Federal  comniBrci 
would  be  25. 
taking  of  the 
gillnet  quota, 
lb/day  (6.804 
quota  has  beei  i 
limits  would 
that  was  im 


£omi 


idisr  1 


0}0 
frst 


vhin 


idisr 


C3ast : 


94  season  w 
coast  sub- zone 
proposed  un 
November  1 
Florida  west 
encompass  thi 
south,  and 
the  Dade/Mon^'oe 
(25''20.4'  N. 
directly  south  from 
boundary  (87°  Jl 
April  1  throug  i 
boundary 
Atlantic  grouf  s 
line  extending  directly 
Monroe/Colliqr 
lat.),  the  west 
extend  from 
Alabama/Florida 
exclude  the 
County). 

The  Region< 
concurs  that 


t];ei 
recommendati  ons 


protect  the 
stocks  and 
they  are 
of  the  F>/1P 
re 
comment 


kirg 


Classification 


This  proposjfd 
review  under 

The  Genera 
Department 
the  Chief  Counsel 
Small  Busi 
proposed  rule 
a  significant 
substantial 

The  profKJS^d 
for  Atlantic 
expected  to  a 
entities.  Excedt 


Federal  Register  /  Vol.  59,  No.  152  /  Tuesday,  August  9.  1994  /  Proposed  Rules 


directly  east  from  the 
County  boundary 
.)  to  a  line  extending 
the  Volusia/Flagler 
(29°25'N.  lat.). 
west  coast  sub- zone, 
r^ommended  daily  trip 
vessels  harvesting  king 
the  gillnet  quota 
i^endment  7;  they 
no  trip  limits  for  vessels 
•he  hook-and-line  quota 
amendment.  The  daily 
ing  limit  for  a  vessel 
md  having  obtained  a 
et  endorsement  on  its 
al  mackerel  permit 
lb  (11,340  kg)  for  the 
90  percent  of  the 
hen  be  reduced  to  15,000 
Lg/day)  until  the^iUre. 
harvested.  These  trip 
place  the  50-fish  limit 
pigmented  during  the  1993- 
75  percent  of  the  west 
quota  was  taken.  As 
Amendment  7,  from 
tijrough  March  31.  the 
sub-zone  would 
waters  off  the  southeast, 
t  coasts  of  Florida  from 

County  boundary 
:)  to  a  line  extending 

the  Alabama/Florida 
'06"  VV.  long.).  From 
October  31,  when  the 

the  Gulf  and 
of  king  mackerel  is  a 
west  from  the 
boundary  (25''48'  N. 
;oast  sub- zone  would 
boundary  to  the 
boundary  and  would 
Flt)rida  Keys  (Monroe 


sepj  rating  1 


tlat 


1  Director  initially 
Councils' 

are  necessary  to 
and  Spanish  mackerel 
prAfent  overfishing  and  that 
consi  tent  with  the  objectives 
A  icordingly,  the  Councils' 
ommendec  changes  are  published  for 


rule  is  exempt  from 
:.0,  12866. 
Counsel  of  the 
o| Commerce  certified  to 
for  Advocacy  of  the 
Administration  that  this 
if  adopted,  will  not  have 
economic  impact  on  a 
nuiuber  of  small  entities. 

reduction  in  the  TAG 
grpup  king  mackerel  is  not 
the  revenues  of  small 
for  the  1988/89  fishing 


f  ect  1 


season,  neither  the  commercial  nor  the 
recreational  allocation  has  been  fllled, 
and  for  the  last  Bve  consecutive  fishing 
years,  neither  fishery  has  been  closed. 
The  increase  in  TAG  for  the  Atlantic 
group  of  Spanish  mackerel  will  only 
slightly  increase  revenues  to  the 
commercial  industry.  The  proposed  trip 
limits  for  Gulf  group  king  mackerel  are 
expected  to  result  in  small  increases  in 
benefits  for  the  industry.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  Augusts.  1994. 

Chariea  Kameila, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  642  is  proposed 
to  be  amended  as  follows: 

PART  642— COASTAL  MKSRATORY 
PELAGtC  RESOURCES  Of  THE  GULF 
OF  MEXKX)  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq.  ■ 

§642.25    [Amended] 

2.  In  §  642.25,  in  paragraph  (a)(2),  the 
numbers  "3.90"  and  "1.77"  are  revised 
to  read  "3.71"  and  "1.68",  respectively; 
in  paragraph  (b)(2),  the  nimibers  "4.50" 
and  "2.04"  are  revisied  to  read  "460" 
and  "2.09",  respectively. 

§642.27    [Amended] 

3.  In  §642.27,  in  paragraph  (b),  the 
numbers  "4.25"  and  "1.93"  are  revised 
to  read  "4.35"  and  "1.97",  respectively. 

4.  In  §  642.28,  as  published  as  a 
proposed  rule  on  June  1,  1994  (59  FR 
28330),  in  paragraphs  (a)(1)  and  (a)(2), 
"50  percent  ■  is  revised  to  read  "75 
percent";  and  paragraph  (b)(1)  is  revised 
to  read  as  follows: 

§  642.28    Additional  limitations  for  Gulf 
group  king  mackerel  in  the  eastern  zone. 

***** 

(b)'   »   * 

(1)  In  the  Florida  west  coast  sub-zone, 
king  mackerel  in  or  from  the  EEZ  may 
be  possessed  aboard  or  landed  from  a 
vessel  for  which  a  permit  with  a  gillnet 
endorsement  has  been  issued  under 
§642.4, 

(i)  From  July  1,  each  fishing  year, 
until  90  percent  of  the  sub-zone's  king 
mackerel  quota  for  vessels  fishing  with 
run-around  gillnets  has  been 
harvested — in  amounts  not  exceeding 
25.000  lb  (11.340  kg)  of  king  mackerel 
per  day;  and 


(ii)  From  the  date,  each  fishing  year 
that  90  percent  of  the  sub-zone's  king 
mackerel  quota  for  vessels  fishing  with 
nm-around  gillnets  has  been  harvested 
until  a  closure  of  the  Florida  west  coast 
sub- zone's  commercial  fishery  for 
vessels  fishing  with  run-around  gillnets 
has  been  effected  under  §  642.26 — in 
amounts  not  exceeding  15,000  lb  (6,804 
kg)  per  day. 
*•*•■' 

|FR  Doc.  94-19318  Filed  a-8-94;  8:45  am)    . 
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50CFRPaft651 

[Docket  No.  940532^204;  1.0. 0«2194l) 

Northeast  Multispecies  Rshery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Di.sapproval  of  a  revised  portion 

of  an  ?"MP  amendment  and  withdrawal 

of  proposed  rule. 

summary:  NMFS  announces  that  it  has 
disapproved  a  revised  part  of 
Amendment  5  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
that  would  exempt  vessels  fishing  in 
only  state  waters  from  some  of  the 
winter  flounder  fishing  regulations,  and 
is  therefore  withdrawing  the  proposed 
rule  for  this  revised  portion  of  the  FMP 
amendment.  NMFS  determined  that 
analyses  supporting  the  revised  part  of    - 
Amendment  5  were  inadequate  to  assess 
its  effects,  and  that  its  enforcement  costs 
would  likely  outweigh  the  benefits. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Management 
Specialist,  508/281-9252' 
SUPPLEMENTARY  INFORMATION:  On  May 
13,  1994,  NMFS  published  proposed 
regulations  (59  FR  25026)  that  would 
implement  a  revised  part  of  Amendment 
5  to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP)  to  exempt 
vessels  from  some  regulations  for  the 
printer  flounder  fishery,  under  certain 
conditions,  if  ihey  are  fishing  only  in 
state  waters. 

NMFS  disapproved  this  revised  part 
of  Amendment  5  to  the  FMP  onjune  13. 
1994,  because  the  provision  did  not 
contain  adequate  environmental, 
biological,  or  cost-benefit  analyses  to 
assess  the  effects  of  the  provision  on  the 
fishery  and  its  environment.  Also,  the 
provision  would  be  difficult  to  enforce 
at  sea,  as  well  as  dockside;  since  the 
exemption  would  apply  to  a  small 
segment  of  the  fishery  in  state  waters 
and  NMFS'  statistical  data  indicates  that 
the  majority  of  the  fishery  takes  place  in 
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Federal  waters,  the  costs  to  enforce  this 
provision  would  likely  outweigh  the 
benefits.  The  provision,  therefore, 
would  not  be  consistent  with  national 
standard  7  of  the  Magnuson  Fishery 
Conservation  and  Management  Act, 
which  requires  that  conservation  and 
management  measures  be  practicable 
and  minimize  costs. 

NMFS  has  requested  that  these  issues 
be  reassessed  by  the  New  England 
Fishery  Management  Council  (Council) 
in  concert  with  the  Atlantic  States 
Marine  Fisheries  Commission  and  the 
"affected  states.  NMFS  has  offered 
,  assistance  to  the  Council  to  resolve 
these  issues,  if  the  Council  wishes  to 
resubmit  a  revised  version  of  this  winter 
flounder  exemption. 

Authority:  16  U.S.C.  1801  et  seq.     - 
Dated:  August  3. 1994; 
Charles  Kameila, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Service. 
.-  |FR  Doc.  94-19319  Filed  8-8-94;  8:45  am] 
BILUNO  CODE  3610-23-r  ' 


SOCFR  Part  663 

[Docket  No.  940817-4217;  I.D.  032194D] 

RIN  No.:  064S-AF38 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  revise  groundfish  trawl 
regulations  and  simplify  the  marking 
requirement  for  commercial  vertical 
hook-and-hne  gear  that  is  closely  tended 
in  the  Pacific  Coast  Groundfish  fishery. 
This  proposed  rule  is  intended  to 
promote  the  goals  and  objectives  of  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  by  enhancing 
the  effectiveness  of  minimum  mesh  size 
regulations  for  trawl  gear,  making  trawl 
gear  requirements  less  Ukely  to  be 
circumvented,  updating  the  regulations 
to  be  more  consistent  with  changes  in 
gear  technology,  and  removing 
unnecessary  burdens  on  the  industry. 

DATES:  Comments  must  be  received  by 
September  8, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
J.  Gary  Smith,  Acting  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
N.E.,  BIN  C15700,  Seattle,  WA  98115- 
0070;  or  Rodney  R.  Mclnnis,  Acting 
Director,  Southwest  Region,  National 


Marine  Fisheries  Service,  501  W.  Ocean 
Blvd..  Suite  4200,  Long  Beach,  CA 
90802-4213.  Information  relevant  to 
this  proposed  rule  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 
the  Office  of  the  Director,  Northwest 
Region,  NMFS.  Copies  of  the 
Environmental  Assessment/Regulatory 
hnpact  Review  (EA/RIR)  can  be 
obtained  from  the  Pacific  Fishery 
Management  Council,  2000  SW  First 
Avenue,  Suite  420,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L  Robinson  at  206-526-6140, 
or  Rodney  R.  Mclnnis  at  310-980-4030. 
SUPPLEMENTARY  INFORMATION:  NMFS  is 
issuing  a  proposed  rule  based  on  a 
recommendation  of  the  Pacific  Fishery 
Management  Council  (Council),  under 
the  authority  of  the  FMP  and  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  provides  a  socio-economic 
framework  procedure  under  which  gear 
regulations  may  be  changed  without 
amendment  to  the  FMP.  This  proposed 
rule  would  affect  trawl  gear  and 
commercial  vertical  hook-and-line  gear 
(also  called  Portuguese  longline). 

The  proposed  cnanges  to  the  trawl 
regulations  would:  (1)  Enhance  the 
effectiveness  of  current  trawl  mesh-size 
requirements  by  applying  the  minimum 
mesh  size  to  the  entire  net,  rather  than 
just  the  codend;  (2)  remove  an 
uimecessary  distinction  between  bottom 
trawris  and  roller  trawls;  (3)  clarify  the 
distinction  between  bottom  and  pelagic 
(mid-water)  trawls  and  reduce  the 
possibility  that  pelagic  gear  is  fished  on- 
bottom;  and  (4)  revise  the  chafing  gear 
requirements  to  make  them  more 
enforceable  and  effective.  This  prop>osed 
rule  also  would  remove  an 
unnecessarily  burdensome  gear-marking 
requirement  on  vessels  using 
commercial  vertical  hook-and-line  gear. 
Minor  administrative  changes  to  the 
gear  regulations  also  are  included. 

The  minimum  mesh-size 
requirements  apply  only  to  the  last  50 
meshes  of  the  trawl  net.  Prior  to  May  9, 
1992,  the  minimum  mesh  size  for  roller 
trawl  gear  (bottom  trawl  gear  with 
rollers  or  bobbins  on  the  footrope  of  the 
net)  was  3  inches  (7.62  cm)  in  the 
Vancouver,  Columbia,  and  Eureka 
subareas  (north  of  40''30'  N.  lat.,  near  Pt. 
Arena,  CA).  On  May  9,  1992,  this 
minimum  mesh  size  was  increased  to 
4.5  inches  (11.43  cm)  (57  FR  12212, 
April  9, 1992).  This  change  was  made: 
(1 )  To  reduce  waste  caused  by 
discarding  fish  too  small  to  market  that 
were  more  likely  to  be  caught  in  the  3- 
inch  (7.62-cm)  mesh;  (2)  to  postpone  the 
need  for  more  restrictive  trip  limits  until 


later  in  the  year;  and  (3)  to  increase 
long-term  yield  by  reducing  the  harvest 
of  juvenile  groimdfish.  This  change  also 
made  the  minimum  mesh  size  for 
bottom  trawl  and  roller  trawl  gear 
uniform  in  the  EEZ  off  Washington, 
Orecon,  and  California. 

Almost  immediately  upon 
implementation,  the  Coimcil  heard 
testimony  that  the  regulations  were 
being  circumvented  by  tying  off  the  net 
ahead  of  the  last  50  meshes,  thereby 
taking  advantage  of  smaller  mesh  that 
could  legally  be  used  in  the 
intermediate  mesh  in  boni  of  the 
codend  (called  the  "intermediate").  In 
July  1992,  the  Council  convened  its 
Legal  Gear  Committee  of  industry,  state, 
Federal,  and  enforcement 
representatives  to  address  this  issue  and 
to  consider  whether  other  changes  to  the 
gear  requirements  should  be  made.  The 
Coimcil  again  discussed  gear  changes  in 
April  1993  and  the  draft  EA  was  made 
available  for  public  review  in  August 
1993.  The  Council  made  its  final 
recommendations,  which  appear  in  this 
proposed  rule,  at  its  September  1993 
meeting  in  Portland,  OR.  The  Council's 
recommendations  are  summarized 
below: 

(1)  Apply  the  trowl  minimum  mesh 
size  throughout  the  net.  Currently,  the 
minimum  mesh  size  applies  to  the  last 
50  meshes  of  the  trawl  net.  This 
proposed  rule  would  apply  the 
minimum  mesh  size  requirements 
throughout  the  net. 

Trawl  mesh  size  affects  the  species 
and  numbers  of  small  or  unmarketable 
fish  that  are  brought  on  board  and 
subsequently  discarded.  Fish  can  escape 
a  trawl  net  by  swimming  or  wiggling 
through  the  meshes.  Each  species  has  a 
different  body  shape,  size,  swimming 
speed,  and  endurance,  and  each  has 
different  net  avoidance  habits.  Thus,  the 
size  and  shape  of  meshes  directly  affects 
which  fish  are  captured  and  which  are 
more  likely  to  escape.  Most  of  the 
capture,  and  a  large  portion  of  the 
escape,  occiu  in  the  codend,  the 
terminal  portion  of  the  net,  and  codend 
minimum  mesh-size  restrictions  can  be 
an  effective  method  for  controUing  the 
harvest  of  both  target  and  incidental 
species.  Therefore,  the  minimum  mesh- 
size  regulations  were  applied  only  to  the 
terminal  50  meshes  in  the  net.  The 
effect  of  mesh  size  in  the  intermediate 
portion  of  the  net  (forward  of  the 
codend)  is  less  clear.  However,  when  a 
net  is  designed  or  modified  to  capture 
and  hold  fish  in  a  forward  portion  of  the 
net,  and  that  forward  portion  of  the  net 
has  smaller  mesh  than  the  codend,  the 
effectiveness  of  the  codend  minimum 
mesh  size  is  compromised.  A  large 
percentage  of  the  west  coast  trawl  fleet 
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uses  intermediates  with  at  least  a  small 
section  of  mesl  smaller  than  the  legal 
mesh  size  in  the  codend  (EA/RIR,  page 
13,  see  ADDRESSES).  Requiring  the  mesh 
throughout  th^net  to  be  no  smaller  than 
the  current  codend  mesh  size  removes 
all  incentive  for  cinching  off  the  codend 
to  circumvent  the  mesh  size  regulations. 

(2)  Remove  the  legal  distinction 
between  bottom  and  roller  trawls.  Once 
the  minimum  iiesh  size  became 
identical  for  be  ttom  and  roller  trawls  in 
May  1992  (57  I  R  12212.  April  9,  1992). 
the  need  to  dis  inguish  between  the  two 
in  Federal  regu  lations  disappeared.  The 
industry  generi  illy  has  considered  roller 
trawls  as  a  typi  <  of  bottom  trawl,  so  this 
change  would  >e  consistent  with 
common  usage 

Current  regu  ations  require  two 
continuous  rib  ines  along  the  length  of 
bottom  and  rol  er  trawls  if  a  vessel 
curies  a  net  of  less  than  4.5-inch  (11.43- 
cm)  mesh.  The  continuous  riblines  were 
intended  to  ma  se  it  difficult  to  switch 
to  illegal,  smal  er-mesh  codends.  Since 
bottom  and  rol  er  trawls  have  the  same 
minimum  mes  i  size,  there  no  longer 
would  be  an  is  lue  of  switching  codends 
between  these  jears.  Although  the 
potential  exist;  for  putting  a  pelagic 
trawl  codend  o  i  a  bottom  trawl,  the 
Legal  Gear  Cor  imittee  felt  that  this  was 
not  likely  to  be  a  big  problem,  and  that 
the  ribline  reqi  irement  was  not  a 
sufficient  detei  rent  to  someone  intent 
on  violating  thi  s  regulations.  This  rule 
would  elimina  e  the  continuous  ribline 
reguirement. 

(3)  Clarify  th  ?  distinction  between 
bottom  and  pe  agic  (midwater)  trawls. 
The  current  pe  agic  trawl  requirements 
state  that  the  fc  otrope  at  the  trawl 
mouth  must  be  unprotected  and  that 
sweeplines,  in<  luding  the  bottom  of  the 
bridle,  must  be  bare. 

The  Council  felt  additional 
requirements  a  re  needed  to  ensure  that 
small-mesh  (3  nches  or  7.62  cm) 
pelagic  trawls  vould  not  be  used  on  the 
sea  floor.  The  ( iouncil  developed  two 
provisions  thai  would  make  pelagic 
trawls  impract  cal  and  ineffective  for 
fishing  on  the  1  K)ttom.  First,  rollers, 
bobbins,  tires,  iiscs,  or  any  other  similar 
device  used  to  arotect  the  net  from  the 
sea  floor  could  not  be  used  anywhere  in 
the  net.  This  w  Duld  make  the  net  fragile, 
if  dragging  acre  ss  the  sea  floor.  Second, 
either  bare  rop  ?s  or  16-inch  (40.6-cm) 
minimum  mes  i  must  encircle  the  net 
for  at  least  20  f  jet  (6.15  m)  immediately 
behind  the  foo  rope  or  headrope  of  the 
net.  This  also  \  .fould  make  the  net  weak 
if  fished  on  the  bottom. 

(4)  Modify  ci  \afing  gear  requirements. 
Chafing  gear  is  webbing  or  other 
material  attached  to  a  trawl  net  to 
protect  the  net  from  wear,  particularly 


the  codend  as  it  scrapes  the  sea  floor  or 
slides  onto  the  vessel.  If  attached  in 
certain  ways,  chafing  gear  could  reduce 
the  effective  mesh  size  by  compressing 
or  covering  the  webbing.  The  current 
regulations  require  that:  (1)  Chafing  gear 
must  not  be  connected  directly  to  the 
terminal  end  of  the  net;  (2)  in  bottom 
trawls,  chafing  gear  must  have  a 
minimum  mesh  size  of  15  inches  (38.1 
cm)  unless  only  the  bottom  half  of  the 
codend  is  covered;  and  (3)  in  roller 
trawls  in  the  Vancouver,  Coliunbia,  and 
Eureka  subareas,  and  in  pelagic  trawls 
in  all  subareas,  chafing  gear  covering  the 
upper  one-half  of  the  codend  must  have 
a  minimum  mesh  size  of  6  inches  (15.24 
cm). 

The  first  provision  appears  not  to  be 
an  effective  way  to  enhance  escapement. 
Even  if  chafing  gear  is  not  connected 
directly  to  the  terminal  end  of  the  net. 
it  could  legally  be  attached  near  the 
terminal  end,  where  the  mesh  is 
puckered  and  mesh  size  already  is 
reduced,  fiuther  impeding  escapement. 
The  second  and  third  provisions  need 
modification  to  be  consistent  with  the 
proposed  revisions  for  bottom  and  roller 
trawls. 

The  Legal  Gear  Committee  suggested 
new  requirements  for  chafing  gear.  At 
any  location  on  the  net,  chafing  gear 
may  cover  no  more  than  50  percent  of 
the  circumference  of  the  net.  No  section 
of  chafing  gear  may  be  longer  than  50 
meshes  of  the  net  to  which  it  is 
attached,  and  each  section  must  not  be 
connected  at  its  terminal  end  (the  end 
farthest  from  the  mouth  of  the  net). 
Chafing  gear  must  be  attached  outside 
any  riblines  or  restraining  straps.  There 
is  no  limit  on  the  number  of  sections  of 
chafing  gear  that  may  be  used  as  long  as 
they,  in  combination,  satisfy  the 
provisions  in  this  paragraph.  These 
provisions  are  intended  to  provide  the 
necessary  gear  protection  without 
unduly  impeding  escapement  of  fish 
through  the  webbing. 

(5)  Modify  marking  requirements  for 
commercial  vertical  hook-and-line  gear. 
Prior  to  the  mid-1980's,  commercial 
vertical  hook-and-line  gear  was  not 
extensively  used.  The  effectiveness  of 
the  gear  and  its  low  cost  made  it 
attractive  to  small  vessels  with  access  to 
nearshore  reefs  and  other  fishing 
grounds.  As  this  gear  Vjecame  more 
popular,  the  Council  became  concerned 
about  entanglement  with  similar  gear 
and  with  mobile  gear  that  is  used  in  the 
same  area.  Consequently,  on  August  1, 
1987.  the  same  marking  requirements 
required  of  other  fixed  gear  (pole.  flag, 
light,  radar  reflector,  and  buoy)  also 
were  required  of  commercial  vertical 
hook-and-line  gear.  However,  problems 
have  surfaced  with  the  marking 


requirement.  First,  although  the  gear  is 
anchored,  it  is  lightweight  and  may  be 
dragged  by  prevailing  winds  and 
currents.  The  radar  reflector  provides  a 
large  surface  area  that  catches  the  wind 
and  acts  as  a  sail,  making  the  gear  less 
effective  and  forcing  vessels  to  chase  it. 
Second,  the  cost  of  the  radar  reflector., 
fights,  and  buoys  is  substantial  in 
comparison  to  the  cQst  of  the  gear  itself. 
Since  most  vessels  using  this  gear  stay 
in  the  immediate  vicinity  of  the  gear, 
tending  the  lines  ft«quently,  there 
appefus  to  be  less  need  for  such 
extensive  marking  requirements.  The 
Coimcil  recommended  that  the  gear 
marking  requirements  remain  the  same 
with  one  exception — that  commercial 
vertical  hook-and-line  gear  that  is 
closely  tended  could  be  marked  only 
with  a  single  buoy  clearly  identifying 
the  vessel's  number  or  otherwise 
marked  in  accordance  with  stale  law. 
The  Council's  Enforcement  Consultants 
Committee  did  not  develop  a  definition 
for  "closely  tended,"  so  such  a 
definition  was  not  included  in  the 
Council's  recommendation.  After 
further  consideration.  NMFS  has 
developed  a  definition  that  it  believes  to 
be  reasonable  and  enforceable,  and  has 
included  it  in  this  proposed  rule  for 
public  comment.  The  proposed 
definition  for  "closely  tended"  is  within. 
sight,  or  within  Va  nautical  mile  (nm) 
(463  m)  as  determined  by  electronic 
navigational  equipment,  of  the  deployed 
gear.  This  definition  should  be  easy  to 
comply  with  and  to  enforce,  and 
ensures  that  the  fishing  vessel  stays  near 
its  gear. 

(6)  Ck)rrect  a  mesh  definition. 
Reference  to  double-ply  mesh  at  50  CFR 
663.2  has  been  used  inappropriately. 
Ply  refers  to  the  number  of  strands 
twisted  together  to  make  twine.  The 
regulation  was  intended  to  mean  two 
lengths  of  twine  tied  together  in  one 
knot,  or  "double-bar"  mesh.  The 
definition  is  changed  accordingly. 

Biological  impacts.  To  the  extent  that 
escapement  is  enhanced  and  discards 
reduced  by  increasing  the  mesh  size  in 
the  intermediate  part  of  the  net, 
landings  will  be  more  reflective  of 
harvest  levels  and  more  accurate 
information  may  be  included  in  the 
biological  models  estimating  the  status 
of  the  resource. 

An  increase  in  escapement,  and 
reduction  in  mortality,  of  small  fish 
suggests  increased  survival  to  maturity 
and  potentially  an  increase  in  spawning 
biomass.  However,  any  changes  in 
biomass  probably  would  not  be 
measurable  with  existing  assessment 
measures. 

The  other  proposed  changes  to  the 
bottom  and  roller  trawl,  chafing  gear. 


and  pelagic  trawl  requirements  are 
intended  to  enhance  compliance  and 
effectiveness  of  current  minimuiD  mesh 
size  requirements,  and  also  are  unlikely 
to  have  a  measurable  biological  impwct. 
The  relaxed  marking  requirement  for 
closely  tended  vertical  hook-and-line 
gear  would  not  have  a  measurable 
biological  impact.  Closely  tended  gear  is 
not  likely  to  be  lost  and  involved  in 
ghost  fishing. 

Economic  impacts. 

Operating  efficiency.  Replacing  the 
intermediate  of  the  net  with  larger  mesh 
may  result  in  operational  differences 
that  are  difficult  to  detect.  First,  larger 
mesh  generally  has  reduced  water 
resistance  or  "drag"  when  pulled 
through  the  water.  Less  drag  means  the 
net  can  be  pulled  faster  with  the  same 
power  or  at  the  same  speed  with  less 
power.  Some  reduction  in  fuel 
consumpticm  could  result.  Second,  the 
geometry  of  the  net  may  change,  which 
could  affect  fishing  efficiency,  and 
result  in  the  need  to  modify  the  footrope 
or  headrope  configuration.  The  third 
and  main  effect  is  likely  to  be  the 
amoimt  of  fish  retained  in  the' net.  With 
larger  mesh  in  the  intermediate,  more 
fish  may  fall  through  the  mesh  as  the 
net  is  fishing  or  is  retrieved.  This  is 
'  more  a  result  of  mesh  size  in  the 
codend,  however,  than  in  the 
intermediate. 

Cost.  There  is  no  official  record  of  the 
types  and  number  of  nets  that  would 
need  to  be  replaced.  However,  some 
beUeve  that  nearly  every  vessel  will 
need  some  modification  to  its  nets.  The 
cost  of  the  changes  to  trawl  gear  is 
lessened  if  the  changes  are  phased  in  as 
old  gear  wears  out.  Some  fishermen 
have  been  aware  of  these  proposed 
changes  and  already  have  modified  their 
gear.  The  minimum  cost  to  a  fisherman 
with  a  relatively  small  vessel  should  be 
about  $150  (if  the  gear  does  not  already 
conform).  The  maximum  cost  would  be 
for  a  net  manufacturer  to  rebuild  a  fully- 
rigged  trawl  for  as  much  as  $6000.  If 
more  than  one  net  is  used,  which  often 
is  the  case,  the  cost  could  be  at  Jeast 
doubled.  However,  nets  normally  must 
be  replaced  periodically  as  they  wear 
out,  so  the  conversion  price  should  be 
viewed  as  a  maximum,  one-time  cost 
that  is  depreciated  over  several  years. 
Under  the  limited  entry  program  that 
was  implemented  January  1, 1994, 
approximately  381  vessels  are  expected 
to  qualify  for  initial  issuance  of  a  fishing 
permit  with  an  endorsement  for  trawl 
gear.  If  «very  one  of  these  vessels 
required  a  completely  new  net  built  by 
a  manufacturer  (as  opposed  to  building 
it  with  existing  mesh  and  crew  labor), 
the  total  cost  to  the  industry  would  be 


$1.1  to  $2.3  million.  These  values 
greatly  exceed  any  reasonable 
expectation  of  the  impact  on  the  trawl 
industry  because  it  assumes:  (1)  Every 
vessel  currently  uses  small  mesh  in  the 
intermediate;  (2)  all  vessels  would 
purchase  nets  rather  than  doing  any  of 
the  changes  with  existing  labor  and 
materials:  and  (3)  all  net  replacement  is 
due  to  the  regulation  rather  than  to 
normal  wear  and  tear.  However,  to 
minimize  costs  to  the  industry,  the 
Coimcil  recommended  that  changes  to 
the  trawl  regulations  be  phased  in  over 
a  6-month  period,  so  that  new  gear 
could  replace  worn  gear. 

By  increasing  mesn  size  in  the 
intermediate,  the  proposed  rule  may 
reduce  the  catch,  and  thus  dollars  per 
hour  that  the  trawl  fishery  produces. 
However,  the  codend  mesh  size  is  more 
critical  than  the  mesh  size  foru-ard  of 
the  codend.  In  the  Dover  sole/ 
thomyhead/sablefish  fishery  (also  called 
the  DTS  or  deepwater  complex),  the 
most  significant  reduction  in  dollars  per 
hour  may  come  from  the  thomyhead 
contribution.  However,  reduced  catch 
rates  may  be  compensated  for  by  making 
longer  or  more  frequent  tows. 

Gilling  (entangling  fish  in  the 
webbing),  particularly  of  rockfish,  may 
increase  with  larger  mesh  in  the 
intermediate  portion  of  the  net,  but 
gilled  fish  are  expected  to  be  usable  for 
the  most  part.  Increased  time  necessary 
to  untangle  gilled  fish  may  be  offset  by 
decreased  time  sorting  small  and 
unmarketable  fish  from  the  catch. 
However,  the  decrease  in  sorting  time 
seems  most  likely  for  flatfish  species. 

The  marking  requirement  for  vertical 
hook-and-line  gear  relieves  an 
unnecessary  restriction,  and  could 
reduce  the  cost  of  purchasing  new 
marking  equipment  by  about  half.  The 
current  regulation  is  estimated  to  cost  a 
maximum  of  $147  per  unit  of  gear,  for 
a  total  of  $735-$882  per  vessel, 
assuming  an  average  of  five  to  six  units 
of  gear  per  vessel.  This  proposed  rule 
would  reduce  the  cost  by  as  much  as 
$80  per  unit  of  gear,  or  a  reduction  of 
$400-n$480  per  vessel.  However,  because 
most  vessels  are  in  compfiance  with  the 
ciurent  regulations,  the  initial  cost  of 
marking  gear  already  has  been  incurred, 
and  any  savings  would  occur  as 
additional  gear  is  acquired.  Because  this 
change  would  relieve  a  restriction,  the 
Council  requested  that,  if  this  action 
were  approved,  it  would  be  effective 
upon  filing  of  the  final  rule  wdth  the 
Office  of  the  Federal  Register. 

Social  impacts.  As  a  whole,  these 
proposed  regulations  are  simpler  than 
the  current  regulations,  and  would 
facilitate  both  enforcement  and 
compliance.  The  economic  impact  of 


reduced  catch  rates  would  be  borne 
most  by  individuals  who  circumvented 
the  current  codend  mesh  size 
regulations.  Individuals  who  operate  in 
Accordance  with  current  regulations  are 
likely  to  notice  little  change  in  ciurent 
catch  rates. 

This  proposed  rule  would  not 
eliminate  the  need  for  trip  limits  or 
other  management  measures  in  the 
fishery,  but  it  possibly  could  delay  more 
restrictive  late-season  changes  in  trip 
limits  if  catch  rates  are  not  maintained 
by  increased  tow  duration  and 
frequency. 

No  impacts  on  vessel  safety  are 
expected.  There  is  a  potential  increased 
risk  of  collision  with  commercial 
vertical  hook-and-line  gear  marked  only 
with  a  single  buoy  if  fishermen  lose  or 
leave  their  gear  unattended,  because 
visibility  of  the  gear  would  be  reduced. 
However,  leaving  such  gear  unattended 
would  violate  the  propped  regulations 
because  unattendeid  fixed  gear  would 
still  be  subject  to  the  more  stringent 
marking  requirements. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  initially 
determined  that  this  action  is  consistent 
with  the  FJvff  and  the  national 
standards  and  other  provisions  of  the 
Magnuson  Act. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibifity  Act,  5 
U.S.C.  601  et  seq.  Approximately  381 
groundfish  trawl  vessels  were  initially 
issued  limited  entry  permits.  This 
number  has  been  reduced  to  320 
through  combination  of  vessel  permits. 
The  proposed  trawl  regulations  would 
directly  affect  an  unknown  portion  of 
these  entities.  Even  if  every  one  of  the 
trawl  vessels  in  the  fimited  entry  fishery 
required  a  completely  new  net  built  by 
a  manufacturer,  the  total  cost  to  the 
industry  would  be  $1.1  to  $2.3  million. 
These  values  greatly  exceed  any 
reasonable  expectation  of  the  impact  on 
the  trawl  industry  because  they  assume 
three  extreme  conditions:  (1)  Every 
vessel  currently  uses  small  mesh  in  the 
intermediate;  (2)  all  vessels  would 
purchase  nets  rather  than  doing  any  of 
the  changes  with  existing  labor  and 
materials:  and  (3)  all  net  replacement  is 
due  to  the  regulation  rather  than  to 
normal  wear  and  tear.  There  is  no 
record  of  the  number  of  vessels  using 
vertical  hook-and-line  gear.  This 
proposed  rule  would  remove  the 
expense  of  maintaining  current  gear 


40514 


Federal  Agister  /  Vol.  59.  No.  152  /  Tuesday,  August  9.  1994  /  Proposed  Rules 


marking  requirements  for  closely  tended 
gear,  and  thuj  relieves  a  regulatory 
burden  for  this  sector  of  the  industry. 
Thus,  it  is  determined  the  proposed 
measures  could  affect  a  substantial       " 
number  of  eniities,  but  would  not  cause 
significant  economic  impacts  on  the 
affected  small  entities.  Therefore,  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  is  not  feauired. 

This  rule  his  oeen  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 


in  50  CFR  Part  663 

shing.  Reporting  and 
requirements. 

3.  1994. 


List  of  Subjecj 

Fisheries, 
recordkeepini 

Dated:  Augu! 
Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries 
'  Nationa]  Marinf  Fisheries  Service. 
For  the  reaa  ons  set  out  in  the 
preamble,  50  jKk  part  663  is  proposed 
to  be  amende^  as  follows: 


66;^-PACiFIC 


PART 
GROUNDFISM 


1.  The  authbrity  citation  for  part  663 
continues  to  i^ad  as  follows: 


Authority:  16 

2.  Section 
follows: 

a.  The  defir  ition 
fishing"  is  an^ended 
paragraphs  (a 
and  (2)  and 
gear 

paragraphs  (a 
paragraphs  (1 


£53 


of  "Commercial 
by  redesignating 
and  (b)  as  paragraphs  (1) 
definition  for  "Fishing 
is  amended  by  redesignating 
through  (w)  as 
through  (23)  respectively. 


tie 


(3)  Chafingjgi 
encircle  no 
net's  circum 
net.  No  sectic^ 
longer  than 
which  it  is  atl  ached 
(the  end  farth  est 
net)  of  chafin  > 
connected  to 
be  attached  oiitside 


restraining 
the  number 
on  a  net. 


o 


COAST 
FISHERY 


U.S.C.  1801  et  seq. 
2  is  amended  as 


b.  The  definition  for  "Fishing  gear"  is 
amended  by  revising  the  newly 
redesignated  paragraphs  (1)  through  (3), 
(6).  (14),  (16).  and  (18)  to  read  as 
follows: 

§663^    Definitions. 

***** 

Fishing  gear: 

(1)  Bobbin  trawl  means  the  same  asB 
roller  trawl,  and  is  a  type  of  bottom 
trawl. 

(2)  Bottom  trawl  means  a  trawl  in 
which  the  otter  boards  o»the  footrope 
of  the  net  are  in  contact  with  the  seabed. 
It  includes  roller  (or  bobbin)  trawls  and 
Danish  and  Scottish  seine  gear.  It  also 
includes  pair  trawls  fished  on  the 
bottom.  Any  trawl  not  meeting  the 
requirements  for  pelagic  trawl  at 

§  663.22(b)(6)  is  a  bottom  trawl. 

(3)  Chafing  gear  means  webbing  or 
other  material  attached  to  the  codend  of 
a  trawl  net  to  protect  the  codend  from 
wear. 

«         •        •         •         • 

(6)  Double-bar  mesh  means  two 
lengths  of  twine  tied  into  a  single  knot. 

•  •        *        •        • 

(14)  Pelagic  (tnidwater  or  off -bottom) 
trawl  means  a  trawl  in  which  the  otter 
boards  may  be  in  contact  with  the 
seabed  but  the  footrope  of  the  net 
remains  above  the  seabed.  It  includes 
pair  trawls  if  fished  in  midwater.  A 
pelagic  trawl  has  no  rollers  or  bobbins 
on  the  net. 

*  *        *        *        * 

(16)  Roller  trawl  (bobbin  trawl)  means 
a  trawl  with  footropes  equipped  with 

Minimum  Trawl  Mesh  Size 

[in  inches]  ^ 


rollers  or  bobbins  made  of  wood,  steel, 
rubber,  plastic,  or  other  hard  material 
that  keep  the  footrope  above  the  seabed, 
thereby  protecting  the  net.  A  roller  trawl 
is  8  type  of  bottom  trawl. 
*        V        *        *        « 

(18)  Single-walled  codend  means  a 
codend  constructed  of  a  single  wall  of 
webbing  knitted  with  single  or  double- 
bar  mesh.  •  - 

*****" 

3.  In  §663.22,  paragraphs  (a),  (b)(2) 
through  (b)(4),  and  (c)  are  revised; 
paragraph  (b)(5)  is  removed;  and 
paragraph  (b)(6)  is  redesignated  as 
paragraph  (b)(5)  and  revised  to  read  as 
follows: 

§  663.22    Gear  Restrictions. 

(a)  General.  The  following  types  of 
fishing  gear  are  authorized,  with  the 
restrictions  set  forth  in  this  section: 
trawl  (bottom  and  pelagic),  hook-and- 
line,  longline,  pot  or  trap,  set  net, 
trammel  net,  and  spear. 

(b)  Trawl  gear.  (1)  •   •   * 

(2)  Mesh  size.  Trawl  nets  may  be  used 
if  they  meet  the  minimum  mesh  sizes 
set  forth  below.  The  minimum  sizes 
apply  throughout  the  net.  Minimtun 
trawl  mesh  size  requirements  are  met  if 
a  20-gauge  stainless  steel  wedge,  3.0  or 
4.5  inches  (7.6  or  11.4  cm)  (depending 
on  the  gear  being  measured)  less  one 
thickness  of  the  metal  at  the  widest  peut, 
can  be  passed  with  only  thumb  pressure 
through  at  least  16  of  20  sets  of  two 
meshes  each  of  wet  mesh. 


Trawl  type 

Subarea 

- 

Van- 
couver 

Columbia 

Eureka 

Monterey 

Concep- 
tion 

Bottom  

4.5 
3.0 

4.5 
3.0 

4.5 
3.0 

4.5 
3.0 

4.5 

Pelagic    

3.0 

Metric  convi  rsioo:  3.0  =  7.6  centimeters;  4.5  inches  =  1 1 .4  centimeters. 


morel 


ear.  Chafing  gear  may 
than  50  percent  of  the 
f^rence  any  place  on  the 
of  chafing  gear  may  be 
meshes  of  the  net  to 
The  terminal  end 
from  the  mouth  of  the 
gear  must  not  be 
iie  net.  Chafing  gear  must 
any  ribUnes  and 
There  is  no  limit  on 
sections  of  chafing  gear 


st  Bps. 


(4)  Codends.  Only  single-walled 
codends  may  be  used  in  any  trawl. 
Double-walled  codends  are  prohibited. 

(5)  Pelagic  trawls.  Pelagic  trawl  nets 
must  have  unprotected  footropes  at  the 
trawl  mouth,  and  must  not  have  rollers, 
bobbins,  tires,  wheels,  rubber  discs,  or 
any  similar  device  anywhere  in  the  net. 
Sweeplines,  including  the  bottom  leg  of 
the  bridle,  must  be  bare.  Either  bare 
ropes  or  mesh  of  16-inch  (40.6K;m) 
minimum  mesh  size  must  completely 
encircle  the  net  for  at  least  20  feet  (6.15 
m)  in  length  immediately  behind  the 
footrope  or  headrope  of  the  net. 


(c)  Fixed  gear.  (1)  Fixed  gear 
(longline.  trap  or  pot.  set  net.  and 
stationary  hook-and-line  gear,  including 
commercial  vertical  hook-and-line  gear) 
must  be: 

(i)  Marked  at  the  surface,  at  each 
terminal  end,  with  a  pole,  flag,  light, 
radar  reflector,  and  a  buoy  except  as 
provided  in  paragraph  (c)(2)  of  this 
section;  and 

(ii)  Attended  at  least  once  everj'  7 
days. 

(2)  Commercial  vertical  hook-and-line 
gear  that  is  closely  tended  may  be 
marked  only  with  q  single  buoy  of 
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sufficient  size  to  float  the  gear.  "Closely 
tended"  means  that  a  vessel  is  vtrithin 
visual  sighting  distance  or  within  V4 
nautical  mile  (463  m)  as  determined  by 
electronic  navigational  equipment,  of  its 
commercial  vertical  hook-and-line  gear. 

(3)  A  buoy  used  to  mark  fixed  gear 
under  paragraph  (c)(l)(i)  or  (2)  of  this 
section  must  be: 

(i)  marked  in  the  maimer  required  by 
applicable  state  law  (at  Washington 
Administrative  Code,  Chapter  220; 
Oregon  Administrative  Rule  635; 
California  Fish  and  Game  Code,  sections 
7850  and  9029),  or 

(ii)  if  no  state  requiiement  applies, 
marked  permanently  with  the  vessel 
documentation  number  issued  by  the 
U.S.  Coast  Guard,  or,  for  an 
undociunented  vessel,  the  vessel 
registration  number  issued  by  the  state. 
•        •        •        •        • 

[FR  Doc.  94-19340  Filed  8-4-94;  10:41  am) 
Biumo  coDC  3sio-a-p 


50  CFR  Part  681 

pocket  No.  940818-4218;  I.D.  072094A] 

RIN  0648-nAF82 

Western  Pacific  Crustacean  Fislterfes 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  Amendment  8  to  the 
Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (FMP).  The  rule  would 
establish  framework  procedures  for 
considering  quota  adjustments  for  the 
fishery  and  would  eliminate  a  2-year 
landing  requirement  for  permit  renewal. 
Notification  and  reporting  procedures 
also  would  be  modified.  These  changes 
are  intended  to  improve  the 
administration  of  the  management 
program,  to  improve  enforcement  and 
monitoring  efforts,  and  to  remove  a 
restrictive  criterion  for  permit  renewal. 
DATES:  Written  comments  must  be 
received  by  September  23, 1994. 
ADDRESSES:  Copies  of  Amendment  8 
and  the  associated  environmental 
assessment  may  be  obtained  from  Ms. 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Coimcil,  1164  Bishop  St.,  Suite  1405, 
Honolulu,  HI  96813. 

Comments  on  the  proposed  rule 
should  be  sent  io  Rodney  R.  Mclnnis, 
Acting  Director,  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802. 


Comments  on  the  information 
collection  should  be  sent  to  the  Acting 
Regional  Director  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Western  Pacific 
Fishery  Management  Council,  at  (808) 
522-8220; 

Svein  Fougner,  NMFS,  at  (310)  980- 
4034;  or  Alvin  Z.  Katekaru.  NMFS,  at 
(808) 973-2937. 

SUPPLEMENTARY  JNFORMATION:  In  1983, 
the  Western  Pacific  Fishery 
Management  Council  (Council) 
developed  a  fishery  management  plan 
for  lobster  fisheries  in  the  Western 
Pacific  region.  The  principal  fishery  for 
spiny  and  slipper  lobster  occurs  in  the 
Northwestern  Hawaiian  Islands  (NWHI). 
In  1992,  an  aimual  quota,  a  season,  and 
a  limited  entry  program  were 
implemented  for  the  NWHI  lobster 
fishery  (57  FR  10437,  March  26, 1992). 
In  January  1993,  the  Crustaceans  Plan 
Team  ana  Advisory  Panel,  with 
enforcement  agency  representatives,  met 
to  discuss  the  effectiveness  of  the 
regulations  implementing  these  new 
management  measures  following  their 
first  year  of  operation.  The  group  also 
discussed  the  preliminary  1993  quota 
determination  and  stock  abundance 
expectations  for  the  future. 

As  a  result  of  that  review,  the  Coimcil 
decided  that  changes  to  the  FMP  were 
needed  to  address  immediate 
operational  concerns  arising  in  the  first 
year  of  the  quota/limited  entry  program. 
The  recommended  changes  are  included 
in  Amendment  8  and  proposed  by  these 
regulations. 

Permit  Renewal 

Fifteen  vessel  owners  qualified  for 
permits  for  the  1994  fishing  year  under 
the  limited  entry  program.  Currently,  in 
order  to  be  eUgible  for  permit  renewal 
for  the  1995  fishing  season  and  beyond, 
a  permit  holder  must  make  a  qualifying 
landing  during  1  of  the  2  most  recent 
years  in  which  fishing  was  authorized 
under  the  quota  management  program. 
The  intent  of  the  requirement  was  to 
ensure  that  there  would  always  be 
sufficient  effort  in  the  fishery  to  achieve 
the  optimum  yield.  If  a  permit  holder 
decided  not  to  participate,  the  permit 
could  be  made  available  to  someone 
who  would  participate.  When  the 
limited  entry  program  was  established, 
har\*est  quotas  of  one  million  lobsters 
per  year  were  anticipated. 

In  1993,  due  to  low  stock  abundance, 
the  fishery  was  closed  and  no  one  had 
the  opportunity  to  make  a  landing.  A 


relatively  low  initial  quota  of  200.000 
lobsters  was  established  for  the  1994 
season.  Under  the  present  regulations, 
four  permit  holders  must  fish  in  1994  in 
order  to  be  eligible  to  renew  their 
permits  for  1995.  This  "use-it-or-lose-it" 
requirement  forces  their  participation  in 
the  fishery  when  it  may  be  against  their 
economic  interests  and  unnecessary  for 
purposes  of  achieving  optimum  yield  in 
the  fishery.  This  situation  is  likely  to 
reoccur  whenever  the  quota  is  low, 
which  may  continue  for  several  years 
due  to  environmental  conditions.  For 
these  reasons.  Amendment  8  proposes 
to  eliminate  the  2-year  landing 
requirement  for  permit  renewal. 

Catch-Per-Unit  Effort  Framework 

Determination  of  the  annual  quota 
depends  on  research  and  actual  catch- 
p>er-unit-of-efTort  (CPUE)  data  from  the 
fishery.  The  target  CPUE  presently  used 
in  determining  the  quota  is  1.0  animal 
per  trap-haul,  which  is  consistent  with 
the  estimated  maximum  sustainable 
yield  (MSY)  for  spiny  lobsters  of  about 
1  million  animals  per  year.  The  MSY 
was  based  on  knowledge  of  the  fishery 
obtained  since  1977  and  assumes  a 
moderate  range  of  recruitment. 
However,  a  significant  and  sudden 
decline  in  recruitment  occurred  in  1991, 
which,  through  use  of  the  existing  target 
CPUE  in  the  formula  required  by  the 
FMP,  has  led  to  very  low  quotas.  This 
decline  is  believed  to  be  primarily 
related  to  environmental  change  rather 
than  due  to  overfishing.  As  more 
information  becomes  available 
concerning  the  productivity  of  the 
stocks,  the  relationship  of  the  stocks  to 
the  overall  marine  environment,  and  the 
response  of  the  stocks  to  envirormiental 
changes,  it  may  be  appropriate  to 
change  the  target  CPUE  figure  so  that 
the  formula  will  be  more  reflective  of 
the  status  of  the  stocks.  Therefore, 
Amendment  8  estabUshes  a  framework 
procedure  for  considering  the  best 
available  information,  and,  if 
appropriate,  for  changing  the  target 
CPUE  figure  in  the  quota  formula  by 
regulation.  Other  measures  protecting 
the  resource,  such  as  the  overfishing 
level,  size  Umits,  prohibition  on  the 
retention  of  berried  females,  and  escape 
vents,  would  remain  unchanged. 

The  annual  quota  determination 
process  provides  for  the  announcement 
of  an  initial  quota  after  public 
discussion  at  a  Council  meeting,  then 
establishment  of  a  final  quota  based  on 
actual  performance  of  the  fishery  during 
the  first  month  of  the  season  (July).  The 
Council  intended  the  initial  quota  to  be 
a  forecast  of  what  the  annual  quota  was 
hkely  to  be  for  the  year.  However, 
during  the  first  full  year  of  quota 
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management,  he  initial  quota  was  zero, 
and  no  fishinj  was  allowed.  The 
Coimcil  recog  lizes  that  a  forecast  of  a 
zero  quota  is  i  ndicative  of  low 
recruitment  to  the  stocks.  Nevertheless, 
variabihty  in  Recruitment  and  the 
preliminary  data  that  may  be  available 
in  any  year  to  estimate  the  quota  could 
result  in  a  wide  disparity  between  the 
estimated  recitiitment  and  actual 
recruitment,  it  a  fishery  were  permitted 
early  in  the  season,  the  harvest  rate 
could  substaniially  change  the  estimate 
of  abundance  |md  the  resultant  quota. 
Therefore,  Aniendment  8  proposes  a 
framework  process  that  would  allow  the 
Director,  Soutnwest  Region,  NMFS 
(Regional  Director),  with  the 
concurrence  of  the  Council,  either  to 
close  the  fishe  ry  or  allow  some  level  of 
fishing  with  tl  e  intention  of  collecting 
fisheries  data  i  >r  alleviating  special 
hardships  wh9n  the  forecasted  quota  is 
zero.  During  tkis  process,  special 
attention  would  be  paid  to  confidence 
intervals  associated  with  the  estimate 
and  factors  that  may  a^ect  the  accuracy 
of  the  estimate.  A  decision  to  allow 
some  level  of  fishing  must  include  a 
determination  that  such  change  will  not 
result  in,  or  substantially  increase,  the 
risk  of  overfisliing  to  the  stocks. 

Reporting  Retjuirements 

Amendmeni  8  also  would  modify  the 
reporting  requ  Irements  to  facilitate 
enforcement  a  nd  the  monitoring  of 
landings.  The  [proposed  amendment 
would  shorten  the  notification  period  to 
at  least  24  hoiirs,  but  not  more  than  36 
hours,  before  fetuming  to  port.  Vessel 
operators  would  also  bie  required  to 
notify  the  Soijthwest  Region,  NMFS 
Office  of  Enforcement,  of  the  location 
and  time  of  oOloading  of  their  catch. 
These  changes  would  help  enforcement 
agents  to  sche  lule  more  efficiently 
dock-side  monitoring  and  enforcement 
of  regulationsjconceming  size  limits, 
prohibition  onretention  of  berried 
lobsters,  and  oeportlng  requirements. 

Amendment  8  would  allow  further 
revisions  to  tfle  reporting  regulations  to 
be  implemented  by  the  Regional 
Director  through  rulemaking  procedures 
without  further  amendment  to  the  FMP. 
This  would  repult  in  improved  data 
collection  and  enforcement. 

NMFS  and  jhe  Council  are  reviewing 
all  notificatiom  procedures  for  western 
Pacific  fisheri^  with  the  intent  of 
developing  a  streamlined, 
comprehensivje  notification  procedure. 

The  FMP  n(  iw  requires  that  vessel 
operators  proi  ide  sales  revenue  and 
lobster  tail  si^e  information  through 
submission  oJa  Transshipment  and 
Sales  Report,  rhe  timeliness  and 


completeness 


of  this  report  has  been  a 


problem  because  vessel  operators  must 
rely  on  information  from  the  first-level 
buyer(s)  to  complete  the  report,  and  this 
information  is  often  not  available  until 
after  the  72-hour  post-landing 
submission  deadline.  Amendment  8 
proposes  to  retitle  the  report  as  the  Sales 
Report  and  modify  it  to  include 
information  identifying  the  first-level 
buyer(s).  The  report  would  be  required 
to  be  submitted  to  NMFS  within  72 
hours  of  off  loading  the  lobster  from  the 
vessel,  rather  than  within  72  hours  of 
bringing  lobster  to  shore  for  the  purpose 
of  offloading.  If  the  vessel  operator  is 
not  provided  the  information  in  time  to 
meet  the  revised  submission  deadline, 
the  sales  report  would  not  need  to 
contain  revenue  or  other  sales 
information. 

The  regulations  define  the  first-level 
buyer  as  a  person  who  purchases,  with 
the  intention  to  resell,  management  unit 
species,  or  portions  thereof,  that  were 
harvested  by  a  vessel  that  holds  a  permit 
or  that  is  otherwise  regulated  under  this 
part;  or  a  person  who  provides 
recordkeeping,  purchase,  or  sales 
assistance  in  the  first  transaction 
involving  management  unit  species, 
such  as  the  services  provided  by  a 
wholesale  auction  facihty.  While  the 
regulations  do  not  require  submission  of 
data  by  first-level  buyers,  the 
regulations  do  require  first-level  buyers 
to  make  records  of  their  transactions 
involving  management  unit  species 
available  to  authorized  officials.  This  is 
necessary  to  ensure  adequate 
monitoring  of  sales  and  associated 
revenues  by  product  type  so  that 
economic  conditions  in  the  fishery  can 
be  evaluated  and  the  effectiveness  of 
management  can  be  determined.  The 
reporting  burden  on  the  fishermen  is 
reduced  by  allowing  the  vessel  operator 
to  attach  sales  information  provided  by 
the  buyer(s].  rather  than  the  fishermen 
filling  out  a  separate  form.  The 
proposed  modifications,  including 
requiring  information  on  the  number  or 
weight  of  lobster  not  sold,  would  also 
increase  the  usefulness  of  the  Sales 
Report  as  a  cross-check  to  verify  daily 
logbook  information. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  NMFS  has  not  determined  that 
Amendment  8  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  In  making  that  determination. 
NMFS  will  take  into  account  the  data. 


views,  and  comments  received  during 
the  comment  period. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  io 
the  Small  Business  Administration  that 
this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  only  increased  costs  resulting  from 
this  rule  would  be  additional 
recordkeeping  and  reporting,  which  are 
minimal.  Changes  in  the  method  of 
determining  the  quota  may  result  in 
some  increased  harvest,  and  eliminating 
the  landing  requirement  for  permitted 
vessels  will  remove  a  regulation  that 
tended  to  force  fishermen  to  engage  in 
unprofitable  fishing.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  contains  coUection-of- 
inforraation  requirements  sub)ect  to  the 
Paperwork  Reduction  Act.  The  Daily 
Lobster  Catch  Report  has  been 
previously  approved  by  OMB  under 
OMB  No.  0648-0214.  The  other 
collection  of  information  requirements 
have  been  submitted  to  OMB  for 
approval.  A  notification  requirement 
before  offloading  of  the  catch  would  be 
added.  The  sales  report  would  be 
modified  by  eliminating  certain  data 
elements.  First-level  buyers  can  choose 
to  submit  a  worksheet  in  lieu  of 
allowing  an  authorized  officer  to  access, 
inspect,  and  copy  records  relating  to 
their  sales.  For  purposes  of  estimating 
the  maximum  reporting  biu'den.  it  is 
assumed  that  all  15  permit  holders  will 
take  4  trips  per  year.  The  estimated 
burden  for  all  of  the  above  reports  is  5 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Sobjects  in  50  CFR  Part  681 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  3. 1994. 

Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  681  is  proposed 
to  be  amended  as  follows: 
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PART  681— WESTERN  PACIFIC 
CRUSTACEAN  FISHERIES 

1.  The  authority  citation  for  part  681 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq. 

2.  In  §  681.2.  the  definitions  of  "initial 
quota"  and  "land  or  landing"  are 
removed,  and  definitions  of  "Council", 
"first-level  buyer",  "forecast  quota", 
"landing",  "management  luiit  species", 
and  "off-loading"  are  added,  in 
alphabetical  order,  to  read  as  follows: 

§681.2    Definitions. 

*         •         *         •        • 

Council  means  the  Western  Pacific 
Fishery  Management  Coimcil 
established  by  the  Magnuson  Act. 

First-level  buyer  means:  (1)  The  first 
person  who  purchases,  with  the 
intention  to  resell,  management  unit 
species,  or  portions  thereof,  that  were 
harvested  by  a  vessel  that  holds  a  permit 
under  this  part  or  that  is  otherwise 
regulated  imder  this  part;  or 

(2)  A  person  who  provides 
recordkeeping,  purchase,  or  sales 
assistance  in  the  first  transaction 
involving  management  unit  species 
(such  as  the  services  provided  by  a 
wholesale  auction  facility). 

Forecast  quota  means  the  initially 
determined  estimate  of  the  allowable 
number  of  spiny  and  shpper  lobster 
(combined)  that  may  be  caught  and 
retained  from  permit  Area  1  by  all 
permitted  vessels  in  the  upcoming 
season. 

•  *        •        •        * 

Landing  means  bringing  management 
unit  species  to  shore  for  the  purpose  of 
offloading. 

•  *        *        •        • 

Mana^;enient  unit  species  means 
spiny  lobster  [Panulirus  spp.),  slipper 
lobster  (family  Scyllaridae),  and  Kona 
crab  (family  Ranlnidae). 

Off-loading  means  removing 
management  unit  species  from  a  vessel. 

•  •        •        •        • 

2.  Section  681.5  is  amended  by 
revising  paragraph  (a),  the  heading  in 
paragraph  (b),  paragraphs  (c)  and  (d). 
and  by  adding  a  new  paragraph  (e)  to 
read  as  follows: 

§  681 .5    Recordlteeping  and  reporting. 

(a)  Daily  Lobster  Catch  Report.  The 
operator  of  any  vessel  engaged  in 
commercial  fishing  for  lobster  subject  to 
this  part  must  maintain  on  board  the 
fishing  vessel,  while  fishing  for  lobster, 
an  accurate  and  complete  NMFS  Daily 
Lobster  Catch  Report  on  a  form 
provided  by  the  Regional  Director.  All 
information  specified  on  the  form  and 


specified  In  paragraph  (b)  must  be 
recorded  on  the  form  within  24  hours 
after  the  completion  of  the  fishing  day. 
The  Daily  Lobster  Catch  Reports  for  a 
fishing  trip  must  be  submitted  to  the 
Regional  Director  within  72  hours  of 
each  landing  of  lobsters. 

(b)  Information  Requirements  for 

Daily  Lobster  Catch  Report. 

•  *  • 

(c)  Lobster  Sales  Report.  The  operator 
of  any  vessel  engaged  in  commercial 
fishing  for  lobster  subject  to  this  part 
must  submit  to  the  Regional  Director, 
within  72  hours  of  off-loading  of  lobster, 
an  accurate  and  complete  Lobster  Sales 
Report  on  a  form  provided  by  the 
Regional  Director,  and  attach  packing  or 
weighout  slips  provided  to  the  operator 
by  the  first-level  buyer(s),  unless  the 
packing/weighout  slips  have  not  been 
provided  in  time  by  the  buyer(s). 

(d)  Information  Requirements  for 
Lobster  Sales  Report.  The  Lobster  Sales 
Report  must  be  signed  and  dated  by  the 
vessel  operator  and  include  the 
following  information: 

(1)  Vessel  information, 
(i)  Name  of  vessel. 

(ii)  Permit  number. 

(2)  First-level  buyer  information, 
(i)  Name  of  first-level  buyer(s). 

(ii)  Address(es)  and  phone  nuraber(s). 

(3)  Landing  information, 
(i)  Date  of  off-loading, 
(ii)  Port  of  landing. 

(4)  Sales  information. 

(i)  Total  number  or  weight  of  spiny 
lobsters  sold  and  total  number  or  weight 
not  sold  by  product  type. 

(ii)  Total  number  or  weight  of  slipper 
lobsters  sold  and  total  number  or  weight 
not  sold  by  product  type. 

(iii)  Total  number  or  weight  of 
octopus  sold  and  total  number  or  weight 
not  sold  by  product  type. 

(iv)  Total  number  or  weight  of  other 
fishery  products  sold  and  total  number 
or  weight  not  sold  by  product  type. 

(v)  If  available,  padung/weignout  slip 
or  other  sales  information,  including 
information  on  revenue  by  species, 
product  type,  and  size  categories. 

(e)  Modification  of  reporting 
requirements.  The  Regional  Director 
may,  after  consultation  with  the 
Coimcil,  initiate  rulemaking  to  modify 
the  information  to  be  provided  on  the 
Daily  Lobster  Catch  Report  or  the 
Lobster  Sales  Report. 

3.  Section  681.7  is  amended  by 
revising  paragraph  (b)(5)  and  by  adding 
paragraph  (b)(14)  to  read  as  follows: 

§681.7    Prohibitions. 

*         •         •         *        • 

(b)*  *  * 

(5)  Fail  to  report  before  landing  or  off- 
loading as  specified  in  §681.25. 


(14)  Refuse  to  make  available  to  an 
authorized  officer  for  Inspection  and 
copying  any  records  that  must  be  made 
available  in  accordance  with  §681.11. 
•        •        *        •        * 

4.  Section  681.11  is  added  to  subpart 
A  to  read  as  follows: 

§681.11    Availability  of  records  for 
inspection. 

(a)  Upon  request,  any  first-level  buyer 
must  allow  an  authorized  officer  to 
access.  Inspect,  and  copy  all  records 
relating  to  the  harvest,  sale,  or  transfer 
of  management  unit  species  taken  by 
vessels  that  have  permits  issued  under 
this  part  or  that  are  otherwise  subject  to 
this  part,  including,  but  not  limited  to. 
information  concerning: 

(1)  The  name  of  the  vessel  involved  in 
each  transaction  and  the  owner  or 
operator  of  the  vessel; 

(2)  The  amount,  number,  and  size  of 
each  species  of  fish  involved  in  each 
transaction;  and 

(3)  Prices  paid  by  the  buyer  and 
proceeds  to  the  seller  in  each 
transaction. 

(b)  This  requirement  may  be  met  by  . 
furnishing  the  information  on  a 
worksheet  provided  by  the  Regional 
Director. 

5.  Section  681.25  is  revised  to  read  as 
follows: 

§681.25    Notification  requirements. 

(a)  The  operator  of  any  vessel  that  has 
on  board  management  unit  species 
taken  from  Permit  Area  I  must: 

(1 )  Report,  not  less  than  24  hours,  but 
not  more  than  36  hours,  before  landing, 
the  port,  the  approximate  date  and  the 
approximate  time  at  which  lobsters  will 
be  landed;  and 

(2)  Report,  not  less  than  6  hours  and 
not  more  than  12  hours  before 
offloading,  the  location  and  time  that 
offloading  of  the  lobster  will  begin. 

(b)  The  Regional  Director  shall  notify 
permit  boldera  of  any  change  in  the 
reporting  method  and  schedule  at  least 
30  days  prior  to  the  opening  of  the 
fishing  season. 

6.  In  §  681.30,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  681 .30    Limited  access  management 
program. 


(c)  Renewal.  Applications  for  renewal 
of  a  limited  entry  permit  for  the  next 
calendar  year  must  be  submitted  to  the 
Pacific  Area  Office  by  December  31. 

*        •        •        •        • 

7.  In  §681.31,  paragraphs  (a) 
introductory  text  and  fb)  are  revised; 
paragraph  (d)  is  redesignated  as 
paragraph  (e);  and  a  new  paragraph  (d) 
is  added,  to  read  as  follows: 
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Quota 


§6801 

(a)  A  forecast 
will  be  set 
a  calendar 


anil 
■yen 


management  program. 

quota  and  a  Hnal  quota 
ually.  The  final  quota  for 
shall: 


(b)  Forecast  quota.  (1)  The  Regional 
Director  shall  use  information  in 
commercial  fi  thing  logbooks  from 
previous  year  i,  and  may  use 
information  fi  om  research  sampling  and 
other  sources,  to  establish  the  forecast 
quota,  applying  the  quota  formula  of  the 
fishery  mana{  ement  plan. 

(2)  The  Ass  stant  Administrator  shall 
publish  notification  of  the  forecast  quota 
in  the  Federa  Register  by  February  15 
each  year,  and  shall  use  other  means  to 
notify  permit  lolders  of  the  forecast 
quota  for  the  year. 

(3)  If  the  forecast  quota  determined  by 
the  Regional  Director  and  noticed  in  the 
Federal  Register  is  zero,  the  Regional 
Director  shall  refer  the  question  to  the 
Council  for  discussion  at  its  next 
meeting. 

(4)  The  Cou  ticil's  notice  of  the  agenda 
for  its  next  meeting  will  specifically 
indicate  that  the  Council  will  discuss 
the  forecast  qi  tota  with  the  Regional 
Director,  and  i  nay  make 
recommendat:  ons  that  would  allow 
some  level  of  ishing  during  July. 

(5)  At  its  m<  eting.  the  Council  will 
review  the  sta  istical  information 
supporting  th(  <  determination  of  the 
forecast  quota  Special  attention  will  be 
paid  to  confidence  intervals  associated 
with  the  estiniate,  and  factors  that  may 

icy  of  the  estimate  (e.g.. 
la  depends  heavily  on 
im  the  preceding  year.)  If 
ditions  existed  (e.g.,  low 
y  the  fleet,  incomplete 
coverage  of  th  j  archipelago,  adverse 
weather  cond:  tions  or  other 
environmenta  conditions  affecting 
catchabiUty),  i  hen  commercial  catch- 
per-  unit-of-ef  brt  (CPUE)  may  not  be 
representative  of  lobster  abundance  and 
a  forecast  quo  a  of  zero  may  be  overly 
conservative 
Crustaceans  P 


affect  the 
the  quota  fo 
fishery  data 
anomalous 
participation 


rhe  Council  will  ask  its 
an  Team,  Scientific 
Committee,  add  Advisory  Panel  for  _ 
advice,  and  w  11  decide  whether  to 
recommend  a  lowing  some  level  of 


fishing  to  collect  fishery  data  on  which 
to  base  the  final  quota. 

(6)  If  the  Council  agrees  to 
recommend  a  different  forecast  quota,  or 
allow  some  level  of  fishing  to  collect 
fishery  data,  the  Council  will  submit 
this  request  to  the  Regional  Director 
with  documentation  supporting  its 
recommendation.  The  Council  may 
recommend  that  the  fishery  be  opened 
for  a  limited  period  of  time  and 
recommend  additional  measures  to 
restrict  effort  or  catch  during  that  time 
period.  The  request  must  be 
accompanied  by  an  analysis  of  how  the 
Council's  recommendation  would  affect 
the  risk  of  overfishing  of  the  stocks. 

(7)  If  the  Regional  Director  determines 
that  the  Council's  recommendation  will 
not  result  in  or  substantially  increase 
the  risk  of  overfishing  and  concurs  in 
part  or  all  of  the  Council's 
recommendation,  a  notice  will  be 
published  in  the  Federal  Register 
indicating  the  approved  change  in  the 
forecast  quota  or  other  restricted  fishing 
conditions  and  summarizing  the 
information  supporting  this  change, 
including  a  determination  that  such 
change  will  not  result  in  or  substantially 
increase  the  risk  of  overfishing  to  the 
stocks. 

(8)  If  the  Regional  Director  does  not 
concur,  a  written  explanation  of  the 
reasons  for  rejecting  the  Council's 
recommendation  will  be  provided. 

(d)  Quota  formula  review.  (1)  The 
Crustaceans  Plan  Team  shall  annually 
report  to  the  Council  whether  the  target 
CPUE  in  the  quota  formula  is  consistent 
with  the  estimation  of  the  MSY  for  the 
stocks,  given  the  results  of  any  new 
research  concerning  the  productivity  of 
the  stocks. 

(2)  The  Plan  Team  shall  indicate 
whether  a  change  in  the  target  CPUE 
will  result  in  quota  determinations  that 
would  more  precisely  reflect  the  status 
and  long-term  productivity  of  the 
stocks. 

(3)  If  the  Plan  Team  indicates  a 
change  in  the  target  CPUE  is 
appropriate,  the  Plan  Team  shall 
indicate  the  proposed  target  CPUE.  the 
data  that  support  a  change  in  the  target 


CPUE,  and  the  impacts  and  implications 
of  the  change,  including  the  risk  of 
overfishing. 

(4)  The  Council  shall  consider  any 
such  recommendation  at  its  next 
meeting.  The  notice  to  the  public  of  the 
meeting  shall  specifically  state  that  the 
Council  may  take  action  to  recommend 
a  change  in  the  target  CPUE  and  shall 
indicate  that  a  portion  of  the  meeting 
will  be  open  to  public  comment  on  the 
issue. 

(5)  At  its  meeting,  the  Council  shall 
review  the  statistical  information 
supporting  the  change  in  the  target 
CPUE  and  shall  ask  its  Scientific  and 
Statistical  Committee  and  Advisory 
Panel  for  advice. 

(6)  If  the  Council  agrees  to 
recommend  a  different  target  CPUE,  the 
Council  shall  submit  this  request  to  the 
Regional  Director  with  documentation 
supporting  its  recommendation.  The 
request  must  be  accompanied  by  an 
analysis  of  how  the  Council's 
recommendation  will  affect  the  risk  of 
overfishing  the  stocks. 

(7)  If  the  Regional  Director  determines 
that  the  Council's  recommendation  will 
not  result  in  or  substantially  increase 
the  risk  of  overfishing  and  concurs,  a 
proposed  rule  will  be  published  in  the 
Federal  Register  to  implement  the 
recommended  change  in  the  target 
CPUE. 

(8)  Following  a  30-day  comment 
period,  the  Regional  Director  will 
consider  the  information  submitted  by 
the  Council  and  comments  submitted 
during  the  comment  period  and 
determine  whether  the  recommended 
change  in  the  target  CPUE  is  consistent 
with  the  objectives  of  the  FMP  and  will 
achieve  optimum  yield  and  prevent 
overfishing.  If  so,  a  final  rule  will  be 
published  in  the  Federal  Register 
implementing  the  new  target  CPUE. 

(9)  If  the  Regional  Director  concludes 
that  the  recommended  change  in  the 
target  CPUE  should  not  be  approved,  the 
Council  will  be  notified  in  writing, 
explaining  the  reasons  for  the 
disapproval. 

[FR  Doc.  94-19341  Filed  8-4-94;  2:30  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)llc.  Notices  of  hearings  arxj  investigatiorK, 
committee  meetings,  agency  decisions  and 
rulings,  delegatiorw  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Docket  No.  94-026N1 

Membership  on  the  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection;  Nominations 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  E)epartment  is  soliciting 
nominations  for  membership  on  the 
National  Advisory  Committee  on  Meat 
and  Poultry  Inspection. 
DATES:  Nominations  for  membership 
and  typed  resumes  must  be  postmarked 
no  later  than  August  26, 1994. 

ADDRESSES:  Nominations  and  typed 
resumes  must  be  addressed  to  Dr. 
Marvin  A.  Norcross,  Office  of  the 
Administrator,  Food  Safety  and 
Inspection  Service,  USDA,  Room  4342, 
South  Agriculture  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC  20250-3700. 
FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Craig  Fedchock,  Office  of  the 
Administrator,  Food  Safety  and 
Inspection  Service,  Room  4342,  South 
Agriculture  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250-3700,  202-720- 
9150;  Fax:  202-720-5124. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  Department's  intent 
to  solicit  nominations  for  membership 
on  the  National  Advisory  Committee  on 
Meat  and  Poultry  Inspection.  The 
Committee  provides  advice  and 
recommendations  to  the  Secretary  of 
Agriculture  pertaining  to  the  meat  and 
poultry  inspection  programs,  pursuant 
to  sections  7(c).  24,  205,  301(a)(3).  and 
301(c)  of  the  Federal  Meat  Inspection 
Act,  21  U.S.C.  607(c).  624.  645. 
661(a)(3).  and  661(c)  and  sections    - 
5(a)(3),  5(c).  8(b)  and  11(e)  of  the  Poultry 


Products  Inspection  Act,  21  U.S.C. 
454(a)(3),  454(c).  457(b),  and  460(e). 

Nominations  for  membership  are 
being  sought  from  individuals 
representing  producers,  processors, 
exporters  and  importers  of  meat  and 
poultry  products:  academia;  Federal  and 
State  government  officials;  and 
consumers. 

Appointment(s)  to  the  Committee  will 
be  made  by  the  Secretary  of  Agriculture. 
Nominees  will  be  considered  without 
discrimination  for  any  reason  such  as 
race,  color,  religion,  sex,  national  origin, 
age,  or  marital  status.  It  is  anticipated 
that  the  Committee  will  meet  at  least 
semiannually. 

Done  at  Washington.  DC.  on:  August  3. 
1994. 

William  J.  HudnaU. 

Associate  Administrator,  Food  Safety  &■ 

Inspection  Service. 

|FR  Doc.  94-19384  Filed  8-8-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  50-93] 

Foreign-Trade  Zone  21— Dorchester 
County,  South  Carolina  Application  for 
Expansion  Amendment  of  Application 

The  pending  application  of  the  South 
Carolina  State  Ports  Authority  (SCSPA), 
grantee  of  FTZ  21.  requesting  authority 
to  expand  its  zone  (Docket  50-93.  filed 
9/14/93,  58  FR  50330.  9/27/93),  has 
been  amended  to  request  additional 
expansion  sites. 

The  apphcation  originally  requested 
authority  to  expand  the  zone  to  include 
a  site  (eight  parcels — 2,040  acres) 
located  at  SCSPA's  terminal  complex  at 
the  Port  of  Charleston.  The  amendment 
revises  the  application  to  also  request 
expansion  of  the  zone's  two  existing 
sites  and  inclusion  of  two  new  sites: 
—Expand  existing  Site  1  (16  acres)  to 
include  the  entire  134-acre  Tri-County 
Industrial  Park  located  2.6  miles  west 
of  Summerville,  South  Carolina; 
— Expand  existing  Site  2  (4  acres) 
approved  through  a  minor  boundary 
modification  (A(27f)-18-94,  6/10/94) 
to  include  the  entire  Cainhoy 
Industrial  Park  (57  acres)  located  at  10 
Cainhoy  Park  Road,  Wando.  South 
Carolina; 


— Add  a  new  site  (proposed  Site  3)  at 
the  Crowfield  Corporate  Center  (160 
acres)  located  at  754  College  Park 
Road,  Goose  Creek.  South  Carolina; 

— Add  a  new  site  (proposed  Site  4)  at 
the  Low  Country  Regional  Industrial 
Park  (998  acres)  located  on  Highway 
68  North  in  Early  Branch,  South 
Carolina. 
The  proposed  Port  terminal  site 

would  be  designated  as  Site  5. 
The  comment  period  is  reopened 

until  [45  days  &x)m  date  of  publication). 
The  application  and  amendment 

materials  are  available  for  public 

inspection  at  the  following  locations: 

U.S.  Department  of  Commerce.  District 
Office.  Room  128  C  Long  Building,  9 
Liberty  Street.  Charleston,  South 
Carolina  29424 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zone  Board,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue.  NW..  Room 
3716,  Washington.  DC  20230. 

Dated:  July  29.  1994. 
John  J.  Da  Ponle,  Jr. 

Executive  Secretary.    . 

IFR  Doc.  94-19418  Filed  8-8-94;  8:45  ami 
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International  Trade  Administration 
[A-580-0081 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  April  11, 1994,  the 
Department  of  Commerce  published  a 
notice  of  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea.  The  review  covers  exports  of  this 
merchandise  to  the  United  States  during 
the  period  April  1,  1992,  through  March 
31,  1993.  Three  comf)anies  failed  to 
respond  to  our  questionnaire  and 
received  a  rate  based  on  the  best 
information  available.  For  the  remaining 
four  companies,  we  determined  that 
there  were  no  known  shipments  of  the 


40520 


Federal  Register  /  Vol.  59,  No.  152  /  Tuesday.  August  9,  1994  /  Notices 


subject  merchj  ndis»  during  the  period 
of  review. 

We  gave  int(  rested  parties  an 
opportunity  to  comment  on  the 
preliminary  re  suits.  Only  one  party 
submitted  comments.  The  final  results 
remain  unchar  ged  from  the  preliminarj' 
results  of  review. 
EFFECTIVE  DATB:  August  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Wen  dy  Frankel,  Office  of 
Antidumping  ( ^mpliance,  Import 
Administratioi  i.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14  h  Street  and  Constitution 
Avenue  NW., '  Vashington,  DC  20230: 


telephone:  (20: 


!)  482-5253. 


Fu 


cu 


frdm 


i( 


SUPPLEMENTARY  INFORMATION 
Background 

Oii  April  30 
Radionic  Worlers 
United  Electrical 
the  Intematior  al 
Electrical  Wor  lers 
Union  of  Electronic 
Machine  and 
CIO,  and  Indu 
AFL-<:iO  (the 
in  this  procee< 
administrative 
antidumping 
television  rec-e 
incomplete. 
(ROK)  (49  FR 
accordance  wi 
May  27, 1993 
Commerce  (th 
notice  of  initiation 
covered  seven 
for  tlie  period 
Marc;h31.199l 

Four  respon  lents 
Co..  Ltd.  (Daevroo) 
Co..  Ltd.  (Gold|!tar) 
Electronics 
Samsung  Electtonics 
(Samsung),  inqicated 
sales  during 
The  com  pan  i 
Manufacturing 
(Quantronics). 
Electronics,  In 
Electronics 
did  not  respoi^ 
information 
section  776(c) 
(the  Tariff  Act 
required  to  us< 
available  (BIA 
practice  dictates 
fails  to  provid 
requested  in  a 
Department  ccfcis 
uncooperative 
that  company 
highest  rate 
any  previous 


[the 
ie; 


Mi  n 


Ti 


lasii 


1993.  the  Independent 
of  America,  the 
Workers  of  America. 
Brotherhood  of 
the  International 
,  Electrical,  Salaried, 
miture  Workers,  AFL- 
!  trial  Union  Department, 
Jnions),  the  petitioners 
ing,  requested  an 
review  of  the 
ty  order  on  color 
vers  (CTVs),  complete  or 
the  Republic  of  Korea 
:  8336,  April  30.  1984)  in 
h  19  CFR  353.22(a).  On 
he  Department  of 
Department)  published  a 
of  this  review  which 
manufacturer/exporters 
\pril  1.  1992,  through 
(58  FR  30.767). 

Daewoo  Electronics 
Goldstar  Electronics 
Sam  won 
(Samwon),  and 
Co.,  Ltd. 
that  they  had  no 
period  of  review  (FOR). 
,  Quantronics 
Korea.  Ltd. 
Tongkook  General 
:.,  and  Cosmos 
ufacturing  Korea,  Ltd., 
to  our  requests  for 
us.  in  accordance  with 
jftheTariff  Actof  1030 
the  Department  was 
the  best  information 
Standard  Department 
that  when  a  company 
the  information 
timely  manner,  the 

iders  the  company 
and  generally  assigns  to 
he  higher  of  (a)  the 
igned  to  any  company  in 
rfeview  or  the  less-than- 


fair-value  investigation  (LTFV),  or  (b) 
the  highest  rate  for  a  responding 
company  with  shipments  during  the 
FOR.  See  Allied-Signal  Aerospace  Co.  v. 
United  States.  996  F.  2nd.  1195, 1191- 
92  (Fed.  Cir.  1993).  See  also  Krupp  Stahl 
AG  et  al  v.  United  States,  822  F.  Supp 
789  (Crr  May  26. 1993).  Therefore,  we 
have  used  the  highest  rate  from  the 
LTFV  investigation,  which  was  16.57 
percent,  in  determining  the  margins  for 
these  three  companies  for  tliis  review. 

Because  Daewoo,  Goldstar.  Samwon, 
and  Samsung  stated  they  had  no  sales 
during  the  FOR,  on  June  24, 1993,  the 
Department  requested  the  U.S.  Customs 
Service  (Customs)  to  confirm  that  there 
was  no  record  of  entries  of  the  subject 
merchandise,  manufactured  by  these 
four  respondents,  from  the  ROK  during 
the  FOR.  We  received  no  affirmative 
responses  from  Customs. 

On  July  23, 1993,  petitioners  provided 
the  Department  with  import  data  from 
the  Port  Import-Export  Reporting 
Service  (PIERS)  (a  private  for-profit 
computerized  data  bank)  and  alleged 
that  Samsung,  Daewoo  and  Goldstar 
"exported"  to  the  United  States  CTVs 
from  the  ROK. 

In  light  of  the  petitioners'  allegations, 
on  February  25, 1994,  the  Department 
again  requested  information  from 
Customs  as  to  whether  any  entries  of  the 
subject  merchandise,  manufactured  by 
these  four  companies,  had  been  made 
during  the  FOR.  On  March  21,  1994. 
Customs  responded  with  a  list  of  entries 
indicating  that  certain  merchandise 
under  the  covered  HTS  item  numbers 
manufactured  by  respondents,  had 
entered  the  United  States.  The 
Department  provided  this  information 
to  the  respondents  with  a  request  for  an 
explanation  as  to  the  nature  of  these 
entries.  On  March  28, 1994,  we  received 
information  from  each  of  the 
respondents  supporting  their  claims  that 
the  entries  in  question  were  of 
merchandise  which  is  not  subject  to  the 
antidumping  duty  order  on  CTVs  from 
the  ROK.  Respondents  certified  that  the 
entries  consisted  either  of  merchandise 
destined  for  third  country  markets  or 
contained  television  parts  not  covered 
by  the  antidumping  dutv  order. 

On  April  11,  1994,  the  Department 
published  a  notice  of  preliminary 
results  of  review  (59  FR  17086).  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
Only  one  respondent,  Goldstar, 
submitted  comments,  concurring  with 
the  Department's  preliminary  results. 

Subsequent  to  publication  of  the 
preliminary  results,  on  May  23,  1994, 
the  petitioners  requested  a  withdrawal 
of  their  request  for  review  of  Goldstar. 
Because  Goldstar  had  no  shipments 


during  the  POR,  we  accepted  the 
withdrawal  request  and  are  terminating 
the  review  with  regard  to  Goldstar  in 
accordance  with  19  CFR  353.22(a)(5). 
Goldstar's  rate  from  the  prior  review 
will  remain  in  effect.  The  final  results 
with  regard  to  all  other  respondents 
have  not  changed  from  our  preliminary 
results. 

The  Department  has  now  completed 
this  administrative  review  pursuant  to 
section  751  of  the  Tariff  Act,  as 
amended. 

Scope  of  Review 

The  products  covered  by  this  review 
include  color  television  receivers, 
complete  and  incomplete,  from  the 
ROK.  The  order  covers  all  CTVs 
regardless  of  tariff  classification.  During 
the  POR,  the  subject  merchandise  was 
classified  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8528.10.60.  8529.90.15.  8529.90.20  and 
8540.11.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Final  Results  of  Review 

We  have  not  changed  the  final  results 
from  those  presented  in  the  preliminary 
results  of  review.  The  final  results  for 
the  reviewed  firms  are  as  follows: 


Manufacturer/exporter 


Daewoo  Electronics  Co.,  Ltd 

Samwon  Electronics,  Irw  

Cosmos  Electronics  Manufacturing 

Korea. , 

Quantronics  Manufacturing  Korea, 

Ltd 

Samsung  Electronics  Co.,  Ltd 

Tangkook  General  Electronics,  Inc 


Margin 
percent- 
age 


'0.90 
'0.53 

16.57 

16.57 
'  0.37 
16.57 


'  No  shipments;  rate  from  prevrous  review. 

The  following  deposit  requirements 
will  be  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  reivew,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  the  rates  established 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  coyered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 


recent  period  for  the  manufocturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  13.90 
percent,  which  is  the  "all  others"  rate 
established  in  the  LTFV  investigation, 
as  discussed  below. 

On  March  25. 1993,  the  Court  of 
International  Trade  (CIT),  in  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (1993).  and  Federal-Mogul 
Corporation  v.  United  States,  822  F. 
Supp.  782  (1993),  decided  that  once  an 
"all  others"  rate  is  establisfared  for  a 
company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders.  Therefore,  the 
"all  others"  rate  for  this  case  will  be 
13.90  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(49  FR  7620.  March  1.  1984). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34.(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
oftheTariff  Act,  as  amended,  and  19 
,CFR353.22(c)(l993). 
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Dated:  July  30.  1994. 
Susan  G.  Essemum, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc  94-19420  Filed  8-8-94;  8:45  am| 
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[A-307-803] 

Gray  Portland  Cement  and  Clinker 
From  Venezuela;  Termination  of 
Administrative  Review  of  the 
Suspension  Agreement 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  termination  of 
administrative  review. 


SUMMARY:  On  June  20,  1994,  the  Ad  Hoc 
Committee  of  Florida  Producers  of  Gray 
Portland  Cement  withdrew  its  request 
for  an  administrative  review  of  the 
above  referenced  suspension  agreement. 
The  Department  of  Commerce  (the 
Department)  is  now  terminating  this 
review. 

EFFECTIVE  DATE:  August  9,  1994. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Robert  Boiling  or  James  Rice,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade   ' 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  D.C.  20230; 
telephone  (202)  482-3793. 

SUPPLEMENTARY  INFORMATKJN: 

Background 

On  February  28, 1994,  the  Department 
received  a  request  from  the  Ad  Hoc 
Committee  of  Florida  Producers  of  Gray 
Portland  Cement  to  conduct  an 
administrative  review  of  the  suspension 
agreement  pursuant  to  section 
353.22(a)(4)  of  the  Department's 
regulations  (19  CFR  353.22(a)(4)). 

On  March  14,  1994,  the  Department 
published  in  the  Federal  Register  a 
Notice  of  Initiation  for  this  review  (59 
FR  11769). 

On  June  20,  1994,  petitioners 
withdrew  their  request  for 
administrative  review. 

Although  petitioners  withdrew  their 
request  for  administrative  review  more 
than  90  days  following  the  publication 
of  the  notice  of  initiation,  the 
Department  has  determined  that  it  is 
reasonable  in  this  case  to  extend  the 
deadline  to  withdraw  a  request  for 
review  beyond  the  90  days  following  the 
publication  of  the  notice  of  initiation,  in 
accordance  with  §  353.22(a)(5)  of  the 
Department's  regulations.  Accordingly, 
the  Department  has  determined  to 
terminate  this  administrative  review. 


Dated:  July  28,  1994. 

Roiand  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  94-19421  Filed  8-8-94;  8:45  ami 
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[A-401-603J 

Stainless  Steel  Hollow  Products  From 
Sweden;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  AdminisU^tion, 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  In  response  to  a  timely 
request  from  Sandvik  AB,  AB  Sandvik 
Steel,  and  the  Sandvik  Steel  Company 
(collectively,  Sandvik),  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  seamless 
stainless  steel  hollow  products  (SSHP) 
from  Sweden.  This  review  covers  one 
manufacturer  and/or  exporter  of  this 
merchandise,  Sandvik,  during  the 
period  December  1, 1990  through 
November  30,  1991. 

The  preliminary  results  of  this  review 
indicate  the  existence  of  dumping 
margins  for  Sandvik  during  the  period 
of  review.  As  a  result,  the  Department 
has  prelimhiarily  determined  to  assess 
dumping  duties  equal  to  the  calculated 
differences  between  U.S.  prices  and 
foreign  market  values.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results  of  review. 
EFFECTIVE  DATE:  August  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vannatta  or  Tom  Futtner  in  the 
Office  of  Antidumping  Compliance; 
International  Trade  Administration; 
U.S.  Department  of  Commerce; 
Washington,  DC  20230;  telephone 
number  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2.  1991,  the  Department 
published  in  the  Federal  Register  an 
"Opportunity  to  Request  an 
Administrative  Review"  (56  FR  61229) 
of  the  antidumping  duty  order  on 
seamless  SSHP  from  Sweden  (52  FR 
45985),  December  3, 1987).  On 
December  13, 1991,  Sandvik  requested 
an  administrative  review  of  the 
antidumping  duty  order.  On  January  23, 
1992,  the  Department  initiated  an 
administrative  review  for  the  period 
December  1,  1990  through  November 
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30.  1991  (57  F  I  2705).  The  Department 
is  now  conduc  ting  this  review  in 
accordance  wi  h  Section  751  of  the 
Tariff  Act  of  1!  30.  as  amended  (the 
Tariff  Act). 

Scope  of  the  R  >view 

The  mercha)  idise  covered  by  this 
review  is  seam  less  SSHP.  including 
pipes,  tubes.  h)llow  bars,  and  blanJcs  of 
circular  cross-!  ection,  containing  over 
11.5  percent  clromium  by  weight.  This 
merchandise  ij  currently  classified 
under  subheatflngs  7304.41.00  and 
7204.49.00  of  the  Harmonized  Tariff 
Schedule  (HTi).  The  HTS  numbers  are 
provided  for  c(  invenience  and  Customs 
purposes.  The  ivritten  description 
remains  dispo!  itive. 

This  review  :overs  sales  and  entries 
made  during  tl  le  period  of  review  by 
one  Swedish  n  lanufacturer  and/or 
e.xporter.  Sand  i^ik,  of  seamless  SSHP  to 
the  United  Sta  es.  The  period  covered 
by  this  review  is  December  1. 1990 
through  Novenber  30.  1991. 

The  Departn  ent  has  determined  that 
there  are  three  such  or  similar  categories 
of  merchandia  c  (1)  pipes  and  tubes;  (2) 
redraw  hollows:  and  (3)  hollow  bars. 
During  this  review  period,  Sandvik  sold 
only  pipes  and  tubes  in  the  United 
States.  Sandvik  also  imported  redraw 
hollows  into  tl  e  United  States,  which 
Sandvik  subse  juently  further 
manufactured  nto  pipes  and  tubes  and 
sold  to  unrelat  >d  customers  in  the 
United  States.  For  these  latter  sales, 
such  or  similai  comparisons  were  made 
between  the  foreign  market  sales  value 
of  redraw  holl(  iws  and  the  U.S.  sales 
value  of  the  in  ported  redraw  hollows, 
which  the  Dep  irtment  calculated  as  the 
U.S.  sales  valu  s  of  the  pipe  or  tube  sold 
to  the  unrelatei  U.S.  customer  less  the 
value  added  b?  the  U.S.  further 
manufacturing , 

United  States !  *rice 

ilatin; 


In  calcu 
Department 
and  exporter's 
defined  in  Sec 
PP  and  ESP 
packed,  deliv 
discounts,  to 
United  States 
adjustments  tc 
appropriate, 
charges  for 
the  United 
handling 
inland  freight 
rebates,  and  U 
ESP  sales,  the 
the  U.S.  price 
expenses,  ro 
expenses  incu 
the  United  Sta 


us  3d 


fcr 


expe  ises 


yalt 


the  U.S.  price,  the 
purchase  price  (PP) 
sales  price  (ESP),  both  as 
ion  772  of  the  Tariff  Act. 
w^re  based  upon  the 
I  prices,  net  of 
liirelated  customers  in  the 
The  Department  made 
the  U.S.  price,  where 
freight  and  insurance 
mdvement  from  Sweden  to 
Stales,  U.S.  brokerage  and 
U.S.  duties,  U.S. 
md  insurance  charges, 
S.  packaging  costs.  For 
Department  also  adjusted 
or  commissions,  credit 
ies.  direct  selling 
red  in  both  Sweden  and 
es,  and  indirect  selling 


expenses,  which  included  Sandvik's 
reported  indirect  selling  expenses, 
product  liability  insurance  premiums, 
and  inventory  carrying  costs  incurred  in 
both  Sweden  and  the  United  States. 

In  addition  to  the  aforementioned 
adjustments,  the  Department  deducted, 
for  sales  involving  imported  redraw 
hollows  which  were  further 
manufactured  into  pipes  and  tubes  by 
the  Sandvik  Steel  Company,  the  value 
added  in  the  United  States  after 
importation  and  the  portion  of  profit 
from  the  U.S.  sale  which  was 
attributable  to  the  U.S.  value  added, 
pursuant  to  Section  772(e)(3)  of  the 
Tariff  Act.  The  Department  considered 
all  such  sales  to  be  ESP  sales.  The  U.S. 
value  added  consists  of  further 
manufacturing  costs  incurred  in 
converting  an  imported  redraw  hollow 
into  a  finished  pipe  or  tube.  The 
Department  calculated  profit  or  loss  by 
deducting  from  the  sales  price  of  the 
finished  pipe  or  tube:  (1)  the  foreign 
manufacturing  costs  of  the  imported 
redraw  hollow;  (2)  the  U.S.  further 
manufacturing  costs  of  the  finished  pipe 
or  tube;  and  (3)  all  other  selling 
expenses  incurred  by  Sandvik. 

The  Department  allocated  the  total 
profit  or  loss  from  the  U.S.  sale  to  the 
imported  redraw  hollow  and  to  the  U.S. 
value  added  based  upon  the  ratio  of  the 
manufacturing  costs  of  the  redraw 
hollow  and  the  U.S.  further 
manufacturing  costs  to  the  total  foreign 
and  U.S.  manufacturing  costs.  The 
Department  adjusted  the  U.S.  price  only 
for  the  profit  or  loss  attributable  to  the 
U.S.  further  manufacturing  costs. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of  SSHP 
in  the  home  market  to  serve  as  a  basis 
for  calculating  foreign  market  value 
(FMV).  the  Department  compared  the 
quantity  of  home  market  sales  to  the 
aggregate  quantity  of  third  country  sales, 
in  accordance  with  Section  773(a)(1)  of 
the  Tariff  Act.  The  quantity  of  home 
market  sales  was  less  than  five  percent 
of  the  aggregate  quantity  of  third 
country  sales.  Therefore,  the 
Department  based  FMV  on  third  country 
sales  (19  CFR  353.48). 

In  selecting  the  appropriate  third 
country  market  to  use  for  comparison 
purposes,  the  Department  first 
determined  which  third  country 
markets  had  adequate  volumes  of  sales 
within  the  meaning  of  19  CFR 
353.49(b)(1).  The  Department 
determined  that  the  volume  of  sales  to 
a  third  country  market  was  adequate  if 
the  quantity  of  sales  of  such  or  similar 
merchandise  equalled  or  exceeded  five 
pen;ent  of  the  quantity  of  sales  in  the 


United  States.  The  Department  then 
selected  the  third  country  market  with 
the  largest  volume  of  sales,  and  whose 
organization  and  development  is  most 
like  that  of  the  United  States,  as  the 
most  appropriate  market  for 
comparison,  in  accordance  with  19  CFR 
353.49(b)(2)  and  19  CFR  353.49(b)(3). 
Therefore,  for  Sandvik's  sales  to  the  first 
unrelated  US.  customer  of  seamless 
stainless  pipe  and  tube,  both  imported 
pipe  and  tubes  and  those  which  were 
further  manufactured  in  the  United 
States  from  imported  redraw  hollows, 
the  Department  based  FMV  on 
Sandvik's  sales  in  Germany. 

In  this  review,  the  petitioner  alleged    - 
that  Sandvik  sold  pipes,  tubes,  and 
redraw  hollows  in  the  German  market  at 
prices  below  their  cost  of  production. 
Based  on  the  evidence  presented  in  the 
petitioner's  allegation,  the  Department 
initiated  a  cost  of  production  inquiry  of 
this  merchandise: 

The  Department  based  the  cost  of 
production  on  the  cost  data  submitted 
by  Sandvik  in  response  to  the 
Department's  questionnaire.  Sandvik 
adjusted  its  cost  data  to  conform  with 
generally  accepted  accounting 
principles  (GAAP)  used  in  the  United 
States.  Sandvik's  cost  records  are  based 
upon  Swedish  GAAP,  while  its  financial 
statements  conform  to  U.S.  GAAP. 
Under  Swedish  GAAP,  production  costs 
must  include  an  imputed  interest 
expense.and  depreciation  must  be 
based  upon  replacement  costs.  Sandvik 
adjusted  its  cost  data  by  replacing 
imputed  interest  with  actual  interest 
expenses,  and  by  basing  its  depreciation 
expense  pn  historical  costs  rather  than 
replacement  costs. 

The  Department  performed  a  model- 
specific  cost  of  production  test,  in 
which  the  Department  examined 
whether  each  German  sale  was  priced 
below  the  merchandise's  cost  of 
production.  The  Department  defines  the 
cost  of  production  as  the  sum  of  direct 
.material,  direct  labor,  variable  and  fixed 
factory  overhead,  general  expenses,  and 
packaging.  For  each  model,  the 
Department  compared  this  sum  to  the 
reported  German  unit  price,  net  of  price 
adjustments  and  movement  expenses.  In 
accordance  with  Section  773(b)  of  the 
Tariff  Act,  the  Department  also 
examined  whether  the  German  sales  of 
each  model  were  made  at  prices  below 
their  cost  of  production  in  substantial 
quantities  over  an  extended  period  of 
time,  and  whether  such  sales  were  made 
at  prices  which  would  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  the  normal  course  of  trade. 

For  each  model  where  less  than  ten 
percent  of  the  quantity  sold  in  tlje 
German  market  during  the  .seventeen 
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months  of  reported  German  sales  were 
made  at  prices  below  the  cost  of 
production,  the  Department  included  all 
sales  of  that  model  in  its  computation  of 
FMV.  For  each  model  where  ten  percent 
or  more,  but  less  than  ninety  percent,  of 
"  the  quantity  sold  in  the  German  market 
over  the  seventeen  month  period  were 
priced  below  the  merchandise's  cost  of 
production,  the  Department  excluded 
from  its  calculation  of  FMV  those 
German  sales  which  were  priced  below 
the  merchandise's  cost  of  production 
provided  that  these  below-cost  sales 
were  made  over  an  extended  period  of 
time.  For  each  model  where  ninety 
percent  or  more  of  the  quantity  sold  in 
the  German  market  over  the  seventeen 
month  period  were  priced  below  the 
cost  of  production,  the  Department 
disregarded  all  sales  of  that  model  from 
its  analysis,  and  used  constructed  value 
as  described  below. 

In  order  to  determine  whether  below- 
c;ost  sales  had  been  made  over  an 
extended  period  of  time,  the  Department 
compared  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  which  each  model  was  sold  over  the 
seventeen  month  period.  If  a  product 
was  sold  in  fewer  than  three  months 
during  (he  seventeen  month  period,  the 
Department  did  not  exclude  the  below- 
cost  sales  unless  there  were  below-cost 
sales  in  each  month  of  sale.  If  a  product 
was  sold  in  three  or  more  months,  the 
Department  did  not  exclude  the  below- 
cost  sales  unless  there  were  below-cost 
sales  in  at  least  three  months  during  the 
seventeen  months  of  the  reported 
C-erman  sales. 

Where  there  were  adequate  sales  of  a 
such  or  similar  product  in  the 
contemporaneous  month  at-a  given  level 
oftrade  (as  identified  in  the  model 
rratch),  the  Department  based  FMV 
upon  the  C.I.F.  and  delivered  prices,  net 
of  discounts,  to  unrelated  customers  in 
Germany.  The  Department  made 
adjustments,  where  appropriate,  for 
freight  and  insurance  charges  for 
movement  from  Svveden  to  Germany, 
German  brokerage  and  handling 
expenses,  German  inland  freight  for 
ntovement  to  the  customer,  and  rebates. 

Where  all  German  sales  of  a  such  or 
similar  product  in  the  contemporaneous 
month  at  a  given  level  of  trade  (as 
identified  in  the  model  match)  were 
excluded  from  the  Department's 
analysis  because  the  German  sales  were 
priced  below  the  cost  of  production,  or 
where  no  German  sales  of  such  or 
similar  merchandise  were  found,  then 
the  Department  used  the  constructed 
value  of  the  merchandise  sold  in  the 
United  States  as  the  basis  for  FMV.  The 
Department  calculated  (he  constructed 


value,  in  accordance  with  Section  773(e) 
of  the  Tariff  Act.  as  the  sum  of  the  cost 
of  manufacture  of  the  product  sold  in 
the  United  States,  German  selling, 
general  and  administrative  (SG&A) 
expenses,  and  German  profit.  The  cost 
of  manufacture  of  the  product  sold  in 
the  United  States  is  the  sum  of  direct 
material,  direct  labor,  and  variable  and 
fixed  factory  overhead  expenses.  For 
German  SG&A  expenses,  the 
Department  used  the  larger  of  the  actual 
SG&A  expenses  reported  by  Sandvik  or 
ten  percent  of  the  cost  of  manufacture, 
the  statutory  minimum  for  foreign 
SG&A  expenses.  For  German  profit,  the 
Department  used  the  larger  of  the  actual 
profit  reported  by  Sandvik  or  the 
statutory  minimum  of  eight  percent  of 
the  sum  of  the  cost  of  manufacture  and 
SG&A  expenses. 

For  those  products  where  Sandvik  did 
not  submit  the  necessary  constructed 
value  information,  the  Department  used 
the  best  information  available.  As  the 
best  information  available,  the 
Department  evaluated  these  sales  at  the 
highest  weighted-average  dumping 
margin  which  Sandvik  had  received  in 
any  previous  final  result  or 
determination,  or  which  was  calculated 
for  the  U.S.  sales  evaluated  in  this 
administrative  review  using  FMV.  This 
highest  weighted-average  dumping 
margin  is  20.47  percent,  which  is  the 
margin  found  in  the  final  determination 
oftheorginal  iess-than-fair-value 
investigation. 

The  Department  deducted  both 
Swedish  and  German  packaging 
expenses  for  the  German  sale  from  the 
German  unit  price  (for  price-based 
FMV's),  and  added  the  Swedish  export 
packaging  expenses  for  the  U.S.  sale  to 
the  FMV.  based  upon  either  the  German 
unit  price  or  the  constructed  value,  in 
accordance  with  Section  773(a)(1)  of  the 
Tariff  Act. 

For  comparisons  involving  ESP  sales, 
the  Department  deducted  the  U.S.  and 
German  credit,  warranty,  royalties,  and 
direct  selling  expenses  from  both  the 
U.S.  unit  price  and  either  the  German 
unit  price  or  the  constructed  value, 
respectively.  The  Department  also 
adjusted  the  FNiV,  based  either  upon 
German  unit  prices  or  the  constructed 
value,  for  Sandvik's  German  indired 
selling  expenses,  which  included  its 
reported  German  indirect  selling 
expenses,  product  liability  insiu-ance 
premiums,  and  inventory  carrj'ing  costs. 
The  adjustment  for  the  Germans  indirect 
selling  expenses  was  limited  to  the  sum 
oi  the  indirect  selling  expenses,  product 
h ability  insurance,  inventory  carrying 
ca.sts.  and  commissions  incurred  for  the 
U.S.  sale,  in  acf:ordance  with  19  CFR 
353.56(b). 


For  comparisons  involving  PP  sales, 
the  Department  deducted  the  German 
credit,  warranty,  royalties,  and  direct 
selling  expenses  from  the  German  unit 
price  or  the  constructed  value,  and 
added  the  U.S.  credit,  warranty, 
royalties,  and  direct  selling  expenses  to 
the  FMV,  based  upon  either  the  German 
unit  price  or  the  constructed  value,  in 
accordance  with  19  CFR  353.56(a)(2). 
The  Department  added  the  amount  of 
the  commissions  incurred  for  the  U.S. 
sale  to  the  FMV,  based  upon  either  the 
German  unit  price  or  the  constructed 
value,  and  deducted  the  amount  of  the 
German  indirect  selling  expenses,  as 
defined  above,  up  to  the  amount  the 
commissions  incurred  for  the  U.S.  sale, 
in  accordance  with  CFR  353.56(b)(1). 

Where  there  were  no  German  sales  of 
identical  merchandise  for  price-based 
FMV  comparisons  of  a  U.S.  sale,  the 
Department  used  German  sales  of  a 
similar  product,  and  made  an 
adjustment  to  the  German  unit  price  for 
differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  Section  773(a)(4)(c)  of 
the  Tariff  Act.  Where  there  were  no 
German  sales  of  similar  merchandise  to 
use  for  comparison  to  a  U.S.  sale,  the 
Department  used  the  constructed  value 
of  the  merchandise  sold  in  the  United 
States  as  the  basis  for  FMV,  as  noted 
above. 

Sandvik  claims  that  the  Department, 
whenever  possible,  should  compare 
U.S.  sales  to  German  sales  of  the  same 
quantity  range,  and,  whenever  this  is 
not  possible,  that  the  Department 
should  make  a  quantity  discount 
adjustment.  In  support  of  its  position, 
Sandvik  argues  that  there  is  an  inverse 
relationship  between  the  sales  price  and 
quantity  of  merchandise  sold.  The 
Department  has  determined  that  the 
evidence  on  the  record  does  not  justify 
either  comparing  only  sales  of  similar 
quantities  or  making  a  quantity  discount 
ac'justment.  Based  on  Sandvik's  sales 
listings,  the  Department  examined  the 
monthly  weighted-average  unit  prices 
on  a  model-specific  basis  for  each 
unique  combination  of  the  channel  of 
distribution,  level  oftrade.  month  of 
sole  [i.e.,  to  recognize  the  impact  of  the 
fluctuating  alloy  surcharge),  and 
quantity  bracket,  which  are  the  fadors 
t}.at,  according  to  Sandvik,  have  an 
impact  on  the  sale's  price.  When  taking 
into  account  all  of  these  price- 
influencing  factors,  the  Department 
found  numerous  instances  where  the 
average  price  for  sales  of  a  sm.aller 
quantity  bracket  was  lower  than  the 
average  price  for  sales  of  a  larger 
quantity  bracket.  Therefore,  Sandvik's 
argument  concerning  the  inverse 
rtlotionship  between  price  and  quantity 
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sold  is  not  suf  ported  by  the  information 
which  it  has  s  ibmitted  on  the  record. 

In  both  Gerr  lany  and  the  United 
States.  Sandvi  c  sells  merchandise  out  of 
inventory  (ex-  itock)  as  well  as 
merchandise  \  /hich  is  produced  and 
shipped  direc  ly  from  the  factory  (ex- 
mill).  Sandviiq  argues  that  the 
Department  should  match  sales, 
wherever  possible,  made  through  the 
same  channel  of  distribution,  or  make 
an  adjustment  to  take  into  account 
Sandvik's  higl  ler  costs  of  selling 
merchandise  c  ut  of  inventory.  The 
Department  b<  lieves  that  its 
adjustments,  i  icluding  those  for 
inventory  carrying  costs  and  other 
indirect  sellin  >  expenses,  adequately 
account  for  an  ^  cost  differences 
associated  wit  i  selling  the  merchandise 
through  differ  snt  distribution  channels. 
Therefore,  the  -e  is  no  reason  to  take 
special  accouiit  of  this  factor  in  making 
comparisons  c  r  any  additional 
adjustments. 

Sandvik  alsi )  argues  that  the 
Department  sh  ould  compare  U.S.  sales 
with  German  <  ales  at  the  same  level  of 
trade,  and.  if  t  lis  is  not  possible,  that 
the  Departmei  t  should  make  an 
adjustment  wl^en  comparing  sales 
across  levels  cjf  trade.  The  Department 
has  followed  iis  long-standing  practice 
of  comparing,  where  possible.  U.S.  sales 
with  German  tales  made  at  the  same 
level  of  trade.  However,  with  regard  to 
a  level  of  trad^  adjustment,  Sandvik  did 
not  demonstrate  that  there  were 
differences  in  prices  at  different  levels 
of  trade.  The  I  >epartment  examined 
Sandvik's  repi  >rted  unit  sales  prices  for 
each  product.  level  of  trade,  channel  of 
distribution,  month  of  sale,  and  quantity 
brackets,  and  i  ;ould  not  discern  any 
consistent  pat  em  in  the  prices  charged 
between  distri  butors  and  end-users. 
Furthermore,  he  Department  found 
many  instana  s  where  the  prices 
charged  to  enc  l-users  were  less  than  the 
to  distributors. 
Department  has  made  no 
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parties  may  also  request  a  public 
hearing  within  10  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  44  days  after 
the  date  of  publication,  or  the  first 
workday  thereafter.  Case  briefs  and/or 
wTitten  comments  may  be  submitted  to 
the  Department  not  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  with  the 
Department  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  include  in  its  publication  of  the 
final  results  of  administrative  review  an 
analysis  of  the  issues  raised  in  any 
written  comments  or  at  the  hearing. 

The  Department  will  determine,  and 
the  U.S.  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  U.S.  price  and  the  FMV  may  vary 
fix)m  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions-directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  seamless  SSHP  from  Sweden,  entered 
for  consumption,  or  withdrav^m  from 
warehouse  for  consumption,  on  or  after 
its  publication  date,  as  provided  by 
Section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Sandvik 
AB  will  be  that  established  in  the  final 
results  of  this  administrative  review; 

(2)  For  subject  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in 
previous  reviews  or  in  the  original  less- 
than-fair-value  investigation,  a  cash 
deposit  based  upon  the  most  recently 
published  rate  in  a  final  result  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate; 

(3)  For  subject  merchandise  exported 
by  an  exporter  not  covered  in  this 
review,  a  prior  review,  or  the  original 
investigation,  but  where  the 
manufacturer  of  the  merchandise  has 
been  covered  by  this  or  a  prior  final 
result  or  determination,  a  cash  deposit 
based  upon  the  most  recently  published 
company-specific  rate  for  that 
manufacturer,  and 

(4)  For  merchandise  exported  by  all 
other  manufacturers  and  exporters  who 
are  not  covered  by  this  or  any  previous 
administrative  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  others"  rate  established  in 
the  less-than-fair-value  investigation. 

On  May  25.  1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States.  Slip  Op. 


93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States.  Slip  Op.  93-83.  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others" 
rate  from  the  less-than-fair-value 
investigation  (or  that  rate  as  amended 
for  correction  of  clerical  errors  as  a 
result  of  litigation)  in  proceedings 
governed  by  antidumping  duty  orders. 
Thus,  the  "all  others"  rate  for  this 
proceeding  is  28.60  percent. 

This  notice  also  serves  as  a 
preliminary  reminder  to  all  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred,  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  Section  751(a)(1) 
of  the  Tariff  Act  (19  USC  1675(a)(1))  and 
19  CFR  353.22. 

Dated:  July  30, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-19422  Filed  8-8-94;  8:45  am) 

BILUNQ  COOE  3S10-OS-M 

[A-688-802] 

3.5  Inch  Microdisks  and  Coated  Media 
thereof  from  Japan;  Termination  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  Termination  of 

Antidumping  Duty  Administrative. 

Review. 

SUMMARY:  On  May  12.  1994.  the 
Department  of  Conunerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  3.5  inch  microdisks  and  coated 
media  thereof  from  )apan  for  the  period 
April  1,  1993,  through  March  31, 1994. 
Based  on  a  timely  withdrawal  of  the 
request  for  review  by  Fuji  Photo  Film  - 
Co.,  Ltd.  (Fuji),  the  only  requestor,  we 
are  now  terminating  this  review. 
EFFECTIVE  DATE:  August  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance. 
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Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-6312/3814. 

SUPPLEMENTARY  INFORMAriON: 

Background  - 

-On  May  12, 1994  (59  FR  24683),  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of 
administrative  review  on  the 
antidumping  duty  order  on  3.5  inch 
microdisks  and  coated  media  thereof 
from  Japan  (54  FR  13406.  April  3. 1989) 
at  the  request  of  Fuji.  The  notice  stated 
that  the  Department  would  review 
merchandise  sold  in  the  United  States 
by  Fuji  for  the  period  April  1, 1993 
through  March  31, 1994. 

On  June  30.  1994.  Fuji  timely 
withdrew  its  request  for  review  and 
requested  that  the  Department  terminate 
this  administrative  review.  As  a  result, 
and  because  there  were  no  other 
requests,  the  Department  is  terminating 
this  administrative  review. 

This  termination  of  administrative 
review  is  in  accordance  with  19  CFR 
353.22(a)(5). 

Dated:  August  1, 1994. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  94-19419  Filed  8-8-94;  8:45  am) 
BILUNO  COOE  3StO-qS^ 

[C-«49-811] 

Preliminary  Negative  Countervailing 
Duty  Determination:  Disposable 
Lighters  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  M.  Heim,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-3798. 

PRELIMINARY  DETERMINATION: 

Case  History 

Since  the  initiation  of  this 
investigation  on  May  31,  1994,  the 
following  events  have  occurred. 

On  June  1, 1994,  we  issued  a 
questionnaire  to  the  Government  of 
Thailand  in  Washington,  DC., 
concerning  petitioner's  allegations. 

On  July  8, 1994,  we  received 
responses  from  the  Government  of 


Thailand  and  Thai  Merry  Company  Ltd. 
On  July  21, 1994,  we  received  a 
supplemental  questionnaire  response 
•  filed  jointly  by  both  respondents. 

Scope  of  Investigations 

The  products  covered  by  this 
investigation  are  disposable  pocket 
lighters,  whether  or  not  refillable,  whose 
fuel  is  butane,  isobutane.  propane,  or 
other  liquified  hydrocarbon,  or  a 
mixture  containing  any  of  these,  whose 
vapor  pressure  at  75  degrees  fahrenheit 
(24  degrees  Celsius)  exceeds  a  gage 
pressure  of  15  pounds  per  square  inch. 
Non-refillable  pocket  lighters  are 
imported  under  subheading 
9613.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Refillable,  disposable 
pocket  lighters  would  be  imported 
under  subheading  9613.20.0000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Injury  Test 

Although  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"),  the 
merchandise  being  investigated  is  non- 
dutiable  under  the  Generalized  System 
of  Preferences  and  Thailand  is  a 
contracting  party  to  the  General 
Agreement  on  Tarifi's  and  Trade. 
Thailand,  therefore,  is  entitled  to  an 
injury  test  on  imports  of  the  subject 
merchandi.se.  On  June  20, 1994,  the  ITC 
preliminarily  determined  that  imports 
of  the  subject  merchandise  from 
Thailand  m.aterially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Petitioner 

The  petitioner  is  BIC  Corporation. 
Petitioner  states  that  it  is  the  sole 
remaining  domestic  producer  of  the 
subject  merchandise  and  that  it  is  filing 
on  behalf  of  the  domestic  industry. 

Respondents 

The  Government  of  Thailand  ("GOT") 
and  Thai  Merry  Company  Ltd.  ("Thai 
Merry")  are  respondents  in  this 
investigation.  Although  Thai  Merry  is 
not  the  only  exporter  of  disposable 
lighters  to  the  United  States,  it  accounts 
for  more  than  85  percent  of  exports  and 
is,  therefore,  the  sole  company 
respondent. 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
determination,  the  period  of 
investigation  ("the  POI")  is  calendar 
year  1993. 


Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

1.  Program  Preliminarily  Determined  to 
be  Countervailable 

Section  31  of  the  Investment  Promotion 
Act 

The  Investment  Promotion  Act  of 
1977  ("IPA")  provides  incentives  for 
investment  to  promote  the  development 
of  the  Thai  economy.  The  IPA 
authorizes  an  array  of  tax  exemptions 
and  exclusions.  The  IPA  is  administered 
by  the  Board  of  Investment  through 
promotion  certificates.  These  certificates 
list  the  various  sections  of  the  IPA 
under  which  a  company  is  eligible  to 
receive  benefits. 

Under  Section  31,  companies  may 
obtain  a  three-to-eight  year  exemption 
from  payment  of  corporate  income  tax 
on  profits  derived  from  promoted 
activities,  as  well  as  deductions  from 
net  profits  for  losses  incurred  during  the 
tax  exemption  period.  The  1977  IPA  Act 
has  been  amended  several  times  and,  in 
1991,  the  GOT  passed  the  Investment 
Promotion  Act  No.  2  of  1991.  This  1991 
Act  was  the  law  in  effect  during  the  POI. 
Section  16  of  this  law  states  that  eligible 
activities  for  this  exemption  include 
"*   •   *  activities  which  involve 
production  for  export." 

Thai  Merry  applied  for  and  received 
income  tax  exemptions  under  section  31 
of  the  IPA  for  the  income  tax  return 
filed  during  the  POL  The  approval 
certificate  received  by  Thai  Merry  for 
participation  in  this  program  states  that 
"the  company  has  received  a  promoted 
status  in  the  business  for  production  of 
gas  lighters  for  export." 

Because  Thai  Merry  received  these 
benefits  for  exported  lighters,  we 
preliminarily  determine  that  this 
program  confers  an  export  bounty  or 
grant.  To  calculate  the  benefit  for  the 
POI,  we  divided  the  tax  savings  by  the 
total  value  of  export  sales,  pursuant  to 
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orters  in  Thailand  of 
mer  :handise  did  not  receive 

the  POI  for  exports  of 
merchandise  to  the  United 
following  programs: 
Esiates/Export  Processing 


Short-term  Loans  Under 
^  Credit  Program 
Exemptions  Under  the 
Promotion  Act  (sections 
36(7).  36(2).  36(3)  and 


'or  Exporters 
df  Industrial  Bills 
Trade  Promotion  Fund 


with  section  776(b)  of 
verify  the  information 
our  fmai  determination. 


Public  Commei  t 
In  accordano  i  with  19  CFR  355.38,  we 


ic  hearing,  if  requested. 


to  afford  interei  ted  parties  an 
opportunity  to  i:omment  on  this 
preliminary  determination.  Individuals 
who  wish  to  re<  uest  a  hearing  must 
submit  such  a  r  tquest  within  ten  days 
of  the  publicati  )n  of  this  notice  in  the 
Federal  Registc  r  to  the  Assistant 
Secretary  for  In  port  Administratfon. 
U.S.  Departmer  t  of  Commerce,  room 
B099, 14th  Strest  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 
Interested  parti  ;s  should  contact  the 
Department  by  elephone  to  learn  the 
time  and  date  cff  the  hearing. 

This  determi  lation  is  published 
pursuant  to  sec  ion  703(0  of  the  Act  (19 
U.S.C  1671b(n 


.  Essemi  in, 


Dated:  August 
Susan  G. 

Assistant  Secrete^  ft 
Administration 
IFR  Doc.  94-194 


BILLING  CODE  1S1»-  3S-P 


1994 

'or  Import 
3  Filed  »-8-94;  8:45  ami 


AGENCY:  Import  Administration/ 
International  Trade  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review  (1/1/93—12/31/93).  " 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  terminated  the 
countervailing  duty  administrative 
review  of  the  order  on  certain  textile 
mill  products  from  Mexico  initiated  on 
April  15.  1994  (59  FR  18100). 

EFFECTIVE  DATE:  August  9,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Mercedes  Fitchett. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commert:e, 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION:  On  March 
4,  1994,  the  Department  published  in 
the  Federal  Register  (59  FR  10368)  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  on  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico  (50 
FR  10824;  March  18,  1985)  for  the 
period  January  1, 1993,  through 
December  31. 1993.  On  March  31,  1994, 
the  Camara  Nacional  de  la  Industria 
Textil  and  its  member  companies, 
exporters  of  the  subject  merchandise, 
requested  that  the  Ctepartment  conduct 
a  review  of  the  subject  countervailing 
duty  order.  No  other  interested  party 
requested  a  review. 

On  April  15,  1994,  the  Department 
published  a  notice  of  initiation  of  a 
review  of  the  order  (59  FR  18100).  On 
July  14, 1994,  the  Camara  Nacional  de 
la  Industria  Textil  and  its  member 
companies  withdrew  its  request  for  an 
administrative  review.  Because  the 
request  for  withdrawal  was  timely 
pursuant  to  19  CFR  355.22(a)(3).  the 
Department  is  terminating  this  review. 

This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(3). 

Dated;  August  1.1994. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

IFR  Doc.  94-19424  Filed  8-8-94:  8:45  ami 

BtLUNG  CODE  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  Mining;  Proposal  to 
Issue  an  Exploration  License  and  of 
Public  Hearing 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  proposal  to  issue  Deep 
Seabed  Mining.  Exploration  License 
USA-4  to  Ocean  Minerals  Company 
subject  to  terms,  conditions  and 
restrictions  (TCRs),  of  a  public  hearing 
on  the  proposal,  and  of  the  availability 
of  a  draft  environmental  impact 
statement. 


SUMMARY:  On  May  21. 1993,  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  received  a 
notice  of  surrender  of  Deep  Seabed 
Mining  Exploration  License  USA-4  by 
the  Kennecott  Consortium,  Ladysmith, 
Wisconsin,  pursuant  to  section  115(a)  of 
the  Deep  Seabed  Hard  Mineral 
Resources  Act  (the  "Act")  and  15  CFR 
971.803(a).  This  action  was  noticed  at 

58  FR  33933  on  June  22,  1993.  On  June 
17,  1993.  NOAA  received  an  application 
from  Ocean  Minerals  Company 
(OMCO),  Menlo  Park,  California,  to 
conduct  deep  seabed  mining 
exploration  activities  in  license  site 
USA— 4,  which  was  noticed  at  58  FR 
34782  on  June  29,  1993.  NOAA 
completed  the  public  review  process 
and  issued  to  OMCO  a  certification  of 
its  application  on  March  29.  1994.  in 
accordance  with  Subpart  D  of  15  CFR 
Fart  970. 

NOAA  proposes  to  issue  an 
exploration  licen.se  authorizing  OMCO 
to  engage  in  deep  seabed  mining 
exploration  activities  in  the  site  known 
as  USA-4.  consistent  with  the 
provisions  of  the  Act  and  15  CFR  Fart 
970.  subject  to  terms,  conditions  and 
restrictions  (TCRs). 

NOAA  has  prepared  and  circulated  to 
Federal  agencies  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  issuing  the 
license  with  the  proposed  TCRs.  The 
availability  of  the  DEIS  was  noticed  at 

59  FR  33970  on  July  1, 1994.  NOAA  will 
hold  a  public  hearing  on  this  license 
issuance  proposal,  TCRs  and  the  DEIS  at 
NOAA  Building  IV.  1305  Ea.st-West 
Highway,  Silver  Spring,  MD,  Lobby 
Conference  Room,  on  September  13. 
1994,  at  1:30  p.m. 

Subject  to  1 5  CFR  971.802,  which 
excludes  confidential  information  from 
public  disclosure,  interested  persons 
will  be  permitted  to  examine  the 
application  documents,  the  DEIS  and 
TCRs,  and  to  provide  comments 
thereon,  by  October  1 1 ,  1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Rosser,  Ocean  Minerals  and 
Energy  Division.  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  NOAA,  1305  East- West 
Highway.  Station  11437.  Silver  Spring, 
MD  20010,  (301)  713-3159. 

Dated:  August  3,  1994. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Sen'ices 
.and  Coastal  Zone  Managetnent. 

IFR  Doc.  94-19309  Filed  8-8-94;  8:45  ami 

»UJNG  CODE  3S10-1^4I 


P.D.072894C1 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Availability  of  draft  stock 
assessment  and  Potential  Biological 
Removal  (PBR)  workshop  reports; 
request  for  comments. 

SUMMARY:  The  Marine  Mammal 
Protection  Act  (MM? A)  Amendments  of 
1994  (Amendments)  require  NMFS  and 
the  Fish  and  Wildlife  Service  (FWS)  to 
prepare  for  public  comment  by  August 
1, 1994,  draft  stock  assessments  for  all 
marine  mammal  stocks  that  occur  in 
waters  under  the  jurisdiction  of  the 
United  States.  NMFS  convened  a 
workshop  to  develop  an  initial  approach 
for  promoting  a  consistent  national  . 
interpretation  of  parameters  used  in 
draft  stock  assessment  reports.  In 
addition  to  seeking  comments  on  the 
draft  stock  assessment  reports,  NMFS 
requests  comments  and  guidance  on  the 
preliminary  methodologies  proposed  in 
the  Potential  Biological  Removal  (PBR) 
workshop  report. 

DATES:  Comments  on  the  draft  stock 
assessment  reports  and  the  report  of  the 
PBR  workshop  must  be  received  by 
November  7.  1994. 

ADDRESSES:  Send  comments  to  Patricia 
Montanio,  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway.  Silver  Spring,  MD 
20910-3226.  Copies  of  the  draft  stock 
assessments  and  Report  of  the  PBR 
Workshop  are  available  from  one  of  the 
contacts  below. 

NMFS  has  established  a  bulletin 
board  for  electronic  retrieval  of  stock 
af^sessment  reports.  The  reports  are 
stored  as  Wordperfect "  5.1  files  and 
may  be  downloaded  by  a  modem  link  to 
the  following  telephone  number  (703) 
218-2595.  Within  your  communications 
software,  specify  8  data  bits,  no  parity, 
and  1  stop  bit.  Set  up  as  an  ANSI 


terminal  and  use  your  appropriate  baud 
rate  up  to  19,200.  Instructions  to 
download  files  are  available  on  screen. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Eagle  with  the  Office  of 
Protected  Resources  at  (301)  713-2319 
Or,  contact  James  A.  Balsiger  at  (206) 
526-4000,  Alaska  Fisheries  Science 
Center  (F/AKC),  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way. 
N.E.  BIN  15700,  Seattle,  WA  98115- 
0070  regarding  Alaska  regional  stock 
assessments;  Irma  Lagomarsino  at  (310) 
980-4020.  Southwest  Regional  Office 
(F/SVV03).  National  Marine  Fisheries 
Ser\'ice,  501  West  Ocean  Boulevard, 
Long  Beach,  CA  90802-4213,  regarding 
Pacific  regional  stock  assessments;  or 
Robert  A.  Blavlock  at  (305)  361-5761, 
Southeast  Fisheries  Science  Center  (F/ 
SEC4),  National  Marine  Fisheries 
Service,  75  Virginia  Beach  Ehnve, 
Miami,  FL  33149-1003,  or  Gordon 
Waring  at  (508)  548-5123,  Northeast 
Fisheries  Science  Center,  166  Water 
Street,  Woods  Hole,  MA  02543-1097  for 
Atlantic  regional  stock  assessments. 

SUPPLEMENTARY  INFORMATION: 

Draft  Stock  Assessment  Reports 

On  April  30,  1994  the  Marine 
Mammal  Protection  Act  Amendments  of 
1994  were  enacted  into  law  (P.L.  103- 
238).  Under  the  new  section  117  of  the 
MMPA,  NMFS  and  FWS  are  required  to 
prepare,  and  periodically  revise,  stock 
assessments  for  marine  mammal  stocks 
that  occur  in  waters  under  the 
jurisdiction  of  the  United  States.  Drafts 
of  these  stock  assessments  wore  to  be 
completed  by  August  1. 1994.  for  public 
review  and  comment. 

In  addition.  NMFS  was  required  to 
establi.sh,  by  June  30,  1994,  three 
regional,  independent,  Scientific 
Review  Groups  representing  Alaska,  the 
Pacific  Coa.st  (including  Hawaii)  and  the 
Atlantic  Coast  (including  the  Gulf  of 
Mexico).  The  Scientific  Review  Groups 
are  to  advise  NMFS  on  marine  mammal 
population  dynamics  and  quantitative 
methodologies  (such  as  those  required 
for  assessing  stocks),  research  priorities, 
impacts  of  habitat  degradation,  and  any 
other  issue  N'MFS  or  the  groups 
consider  appropriate  for  pursuing  the 
goals  of  the  MMPA. 

On  June  30.  1994,  NMFS  established 
the  three  Scientific  Review  Groups. 
Each  consists  of  ten  to  eleven 
individuals  with  a  range  of  expertise  in 
marine  mammal  biology  and  ecology, 
population  dynamics  and  modeling,  and 
commercial  fishing  technology  and 
practices,  and  represents,  to  the  extent 
feasible,  a  balance  of  viewpoints. 

The  draft  stock  as,sessment  reports 
have  been  divided  into  three  regions. 


Alaska,  Pacific  and  Atlantic,  to 
correspond  with  the  appropriate 
Scientific  Review  Group.  As  specified 
by  the  Amendments  each  report  must, 
based  on  the  best  scientific  information 
available: 

(1)  Describe  the  geographic  range  of 
the  affected  stock,  including  any 
seasonal  or  temporal  variations  in  such 
range; 

(2)  Provide  minimum  population 
estimates,  current  and  maximum  net 
productivity  rates,  and  the  current 
population  trend,  including  a 
description  of  the  information  upon 
which  these  are  based; 

(3)  Estimate  human-caused  mortality 
and  serious  injury  of  the  stock  by  source 
and.  for  strategic  slocks,  other  faciors 
that  may  be  impeding  recovery  of  the 
stock  or  causing  a  decline,  including 
effects  on  marine  habitat  and  prey; 

(4)  Contain  a  description  of  the 
commercial  fisheries  that  interact  v\'ith 
the  stock  including: 

(A)  The  approximate  number  of 
vessels  participating  in  each  such 
fishery; 

(B)  The  estimated  armual  level  of 
incidental  mortality  and  serious  injury 
of  the  stock  by  each  such  fishery; 

(C)  Any  seasonal  or  area  differences  in 
such  incidental  mortality  or  serious 
injury;  and 

(D)  The  rate,  based  on  the  appropriate 
standard  unit  of  fishing  effort,  of  such 
incidental  mortality  and  serious  injury, 
and  an  analysis  stating  whether  such 
level  is  insignificant  and  approaching  a 
zero  mortality  and  serious  injury  rate. 

(5)  Categorize  the  status  of  the  stock 
as  one  that  either: 

(A)  Has  a  level  of  human-caused 
mortality  and  serious  injur}-  that  is  not 
likely  to  cause  the  stock  to  be  reduced 
below  its  optimum  sustainable 
population  (OSP);  or 

(B)  Is  a  strategic  stock,  with  a 
description  of  the  reasons  therefore. 

(6)  Estimate  the  PBR  level  for  the 
stock  (e.g.,  the  number  of  animals  that 
may  be  removed  from  the  stock  while 
allowing  the  stock  to  reach  or  maintain 
its  OSP  and  a  description  of  the 
information  used  to  calculate  PBR, 
including  the  recovery  factor. 

Congress  defined  strategic  stocks  as 
those  for  which: 

(1)  The  level  of  direct,  human-caused 
mortality  exceeds  the  level  of  PBR: 

(2)  Based  on  the  best  available 
scientific  information,  are  declining  and 
are  stocks  likely  to  be  listed  as 
threatened  under  the  Endangered 
Species.  Act  of  1973  (ESA)  (Ifi  U.S.C. 
1531  et  seq.)  in  the  foreseeable  future; 
or 

(3)  Aavlisted  as  threatened  or 
endangered  under  the  ESAjor 
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(O.SRmax);  and  a  recovery  factor  (Fr) 
that  ranges  from  0.1  to  1.0,  (Nmin  x 
0.5Rmax  X  Fr). 

The  NMFS  convened  the  workshop  to 
agree  on  an  initial  approach  for 
calculating  PBR,  defining  stock 
structure,  and  analyzing  whether 
fishery-related  incidental  mortality  and 
serious  injury  have  reached 
insignificant  levels  approaching  zero 
mortality  and  serious  injury  rates  for  use 
in  preparing  draft  stock  assessment 
reports.  It  was  the  workshop 
participants'  principal  objective  to 
identify  quantitative  criteria  for  defining 
input  values  that  could  serve  as  a 
nationwide  standard  for  calculating 
PER. 

Advantages  of  the  PBR  approach 
include  that  it  was  not  based  on  any 
particular  population  model,  it  allows 
conservative  management  to  proceed 
when  lacking  detailed  information,  it 
provides  an  incentive  to  improve 
information  on  stock  size  (e.  g.,  to 
increase  precision  by  lowering 
coefficients  of  variation,  CV),  it  is  based 
on  readily  measurable  quantities,  and  it 
focuses  on  achievable  goals. 

The  workshop  participants  concluded 
that  the  three  PBR  parameters  must  be 
evaluated  together,  rather  than 
independently,  in  the  context  of 
meeting  the  goals  of  the  MMPA.  In  this 
regard,  they  concluded  that  Fr  should 
serve  to  weight  the  PBR  so  as  to  take 
into  account  uncertainty  in  estimates  of 
Nmin.  and  serve  as  a  "safety  factor"  that 
would  allow  the  taking  of  individuals 
from  stocks  below  OSP  while 
continuing  to  promote  their  recovery 
and  that  would  provide  a  safety  margin 
to  account  for  unknown  bias  in  stock 
status  information  (e.g.,  estimation  of 
abundance,  productivity,  mortality)  for 
stocks  of  unknown  status  or  trends. 

Values  of  0.5  (pinnipeds)  and  0.65 
(cetaceans)  were  adopted  as  starting 
points  for  calculating  initial  PBR  for 
stocks  of  unknown  status,  and 
participants  noted  that  values  of  Fr 
could  be  "tuned"  or  increased  (thereby 
increasing  the  PBR)  provided  reasonable 
assurance  in  the  form  of  scientific 
justification  is  provided  to  ensure  that 
the  estimates  of  abundance,  mortality, 
and  Rmax  are  not  severely  biased,  and 
that  the  coefficients  of  variation  of  the 
abundance  and  mortality  estimates  are 
within  accepted  ranges. 

NMFS  is  seeking  comments  on  the 
methodologies  for  calculating  PBR  and 
other  parameters  that  were  agreed  to  by 
the  workshop  participants  and 
employed  in  the  preparation  of  the  draft 
stock  asses.sment  reports,  as  well  as 
seeking  comments  on  the  individual 
stock  assessment  reports. 


The  workshop  was  held  in  Lajolla, 
CA,  June  27-29.  1994.  A  copy  of  the 
Report  of  the  PBR  Workshop  is  available 
(see  ADDRESSES). 

In  examining  the  methodologies 
proposed  by  workshop  participants,  the 
following  points  should  be  noted  by 
reviewers: 

(1)  Estimates  of  mortality  and  serious 
injury  incidental  to  commercial 
fisheries  presented  in  the  Fisheries 
Information  section  often  included  both 
NMFS  observer  and  logbook  data  from 
the  exemption  program.  However,  only 
observer  recorded  mortalities  were  used 
in  estimating  the  kill  rate,  with  logbook 
data  provided  to  "qualitatively" 
indicate  that  additional  information 
exists  on  incidental  mortality;  and 

(2)  When  a  reliable  population 
estimate  was  not  available,  the  resulting 
PBR  was  zero.  Ahhough  this  often 
resulted  in  a  stock  being  classified  as 
"strategic",  it  was  noted  that  due  to  the 
lack  of  a  reliable  abundance  estimate,  it 
was  not  currently  possible  to  predict  the 
impact  of  human-caused  mortality  on 
the  stock. 

Preliminary  Comments 

Stock  Assessment  Reports  and  copies 
of  the  PBR  workshop  were  sent  to 
Scientific  Review  Groups  on  July  20, 
1994,  with  a  request  to  send  preliminary 
comments  to  NMFS  so  that  these 
comments  could  be  considered  before 
slock  assessment  reports  were  released 
for  public  review  and  comment.  NMFS 
received  several  comments  on  the 
approach  de.scribed  in  the  PBR 
workshop,  the  process  for  preparing 
reports,  and  on  individual  stock 
assessments.  Many  of  the  stock-specific 
comments  have  been  incorporated  in 
the  draft  stock  assessment  reports.  The 
general,  rather  than  stock-specific, 
comments  are  discussed  below. 

1.  Delay  Helease  of  Draft  Stock 
Assessment  Reports  to  Satisfy  the 
Requirement  to  Consult  Fully  With 
Scientific  Review  Groups. 

The  Amendments  direct  NMFS  and 
FWS  to  prepare  draft  stock  assessment 
reports  in  consultation  with  Scientific 
Review  Groups  by  August  1, 1994,  and 
to  make  the  reports  available  for  public 
review  and  comment.  The  Amendments 
also  included  a  period  of  60  days  in 
order  to  establish  Scientific  Review 
Groups,  in  consultation  with  many 
agencies  and  interest  groups.  Thus,  draft 
assessment  reports  were  due  for 
completion  approximately  30  days  after 
review  groups  were  established.  Clearly,  . 
in-depth  consultation  with  review - 
groups  could  not  occur  within  a  30-day 
period. 
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Throughout  the  reauthorization 
process,  interested  entities  reiterated 
that  rapid  preparation  of  stock 
assessment  reports  was  vital  to  the 
timely  implementation  of  a  permanent 
regime  to  replace  the  Interim  Exemption 
for  Commercial  Fisheries  under  MMPA 
section  114.  Therefore,  NMFS  believes 
that  the  August  1, 1994,  deadline  for 
preparing  draft  stock  assessment  reports 
was  of  critical  importance.  Consultation 
with  Scientific  Review  Groups  is  also  of 
critical  imp>ortance.  and  the  two 
concerns  are  not  mutually  exclusive. 
NMFS  intends  to  consult  closely  with 
Scientific  Review  Groups  and,  for  stocks 
affected  by  subsistence  harvest,  Alaska 
Native  organizations  throughout  the 
stock  assessment  process.  Such  an 
approach  allows  NMFS  to  meet  the 
statutory  mandates  of  consultation  and 
the  August  1,  1994.  deadline. 

'.  PBR  Calculations  Are  Not  Consistent 
With  Other  Management  Regimes — 
Bowhead  Whale  Example. 

Cone-ems  have  been  raised  about  the 
lack  of  consistency  between  the  take 
limit  for  bowhead  whales  obtained 
under  the  PBR  process  and  the 
subsistence  catch  limits  for  bowheads 
adopted  by  the  International  Whaling 
Commission  (IWC)  at  its  1994  meeting. 
The  two  management  systems  have 
entirely  different  purposes  and  they 
each  consider  different  criteria  in 
formulating  allowable  removal  levels. 

The  subsistence  hunt  for  bowhead 
whales  is  managed  through  an 
intemational  regime  which  differs  from 
U.S.  domestic  management  of  marine 
mammals  under  the  MMPA.  The 
bowhead  whale  subsistence  quota, 
determined  under  the  IWC's  policy, 
assumes  additional  levels  of  risk  to 
accommodate  the  cultural  needs  of 
special  peoples  [e.g.,  Native 
communities)  than  it  assunws  for 
commercial  harvests.  This  is  justified,  in 
part,  by  an  extensive  scientific 
assessment  of  the  status  of  the  bowhead 
stock  (conducted  every  three  years), 
which  evaluates  relative  levels  of  risk 
based  on  the  precision  of  the 
information  available  on  the  status  of 
the  stock  and  its  life  history 
characteristics. 

In  contrast,  the  PBR  process  was 
established  primarily  to  address  the 
specific  problem  of  incidental  takes  of 
marine  mammals  by  commercial 
fisheries.  Although  bowhead  whales  are 
not  subject  to  an  incidental  take  in  a 
commercial  fishery,  a  PBR  was 
calculated  for  this  stock  because  the 
Amendments  to  the  MMPA  require  that 
PBR  be  calculated  for  all  marine 
mammal  stocks  in  U.S.  waters. 


Furthermore.  NMFS  noted  that  values 
for  parameters  in  PBR  calculations  may 
be  "tuned"  as  additional  information  is 
included.  The  draft  stock  assessment 
contains  a  straight-forward 
interpretation  of  the  PBR  workshop 
results.  NMFS  fully  expects  that  the  Fr 
for  bowhead  whales  may  be  tuned  based 
upon  the  extensive  scientific 
information  available  for  this  stock.  This 
tuning  should  occur  in  consultation 
with  Scientific  Review  Groups  and  after 
consideration  of  public  comments. 
NMFS  will  reconsider  the  approach 
described  in  the  report  of  the  PBR 
workshop. 

3.  Consider  an  Alternative  Classification 
(Strategic  Versus  Non- Strategic)  When 
Populations  Estimates  Are  Unreliable 
and  Fishery-Related  Mortality  Is  Low 

Section  117(a)(5)  of  the  MMPA.  as 
amended,  specifies  that  each  stock 
assess.ment  report  categorize  the  status 
of  each  marine  mammal  stock  as  one 
that  either  (a)  Has  a  level  of  human- 
caused  mortality  and  serious  injury  that 
is  not  likely  to  cause  the  stock  to  be 
reduced  below  its  optimum  sustainable 
population,  or  (b)  Is  a  strategic  stock, 
with  a  description  of  the  reasons 
therefor. 

Section  3(19)  of  the  MMPA,  as 
amended,  defines  the  term  "strategic 
stock"  as  a  stock  for  which  the  level  of 
direct  human-caused  mortality  exceeds 
the  potential  biological  removal  level,  or 
which  is  designated  as  depleted  under 
the  MMPA,  is  listed  as  threatened  or 
endangered  under  the  ESA,  or  is 
declining  and  likely  to  be  listed  under 
the  ESA. 

A  problem  exists  in  categorizing 
stocks  for  which  there  are  no  reliable 
estimates  of  abundance.  In  these  cases, 
the  PBR  would  default  to  zero,  and  any 
human-caused  mortality  would  exceed 
the  PBR.  The  level  of  mortality  may  be 
so  low  that  it  is  not  likely  to  cause  the 
stock  to  be  reduced  below  its  OSP.  but 
the  stock  would  still  meet  the  criteria  in 
section  3(19)  that  the  level  of  mortality 
exceeds  the  PBR.  These  stocks  have 
been  considered  "strategic"  in  the  draft 
stock  assessment  reports.  This 
highlights  the  need  to  obtain  reliable 
abundance  estimates  for  all  stocks  that 
have  human-caused  mortality,  and  will 
be.  used  by  NMFS  in  guiding  and 
prioritizing  its  stock  assessment 
program.  In  addition.  NMFS  exfjects 
that  the  Scientific  Review  Groups  may 
recommend  additional  research  into  tlie 
status  of  the  affected  stock  to  determine 
if  human-caused  mortality  or  serious 
injury  poses  a  significant  adverse 
impact  to  the  stock.  In  the  interim,  until 
reUable  estimates  are  available.  NMFS 
will  be  examining  the  options  and  best 


way  to  classify  these  sto<:ks  consistent 
with  the  MMPA  requirements.  This  will 
be  done  in  consultation  with  the 
Scientific  Review  Groups,  and  in 
consideration  of  comments  received. 

Further,  it  should  be  noted  that  the 
identification  of  marine  mammal  stock 
as  "strategic"  does  not  necessitate 
restrictions  on  human-caused  mortality 
and  serious  injury.  Rather,  such  a 
designation  means  that  the  affected 
stock  is.  or  may  be  reduced,  below  its 
optimum  sustainable  population.  As 
such,  the  stock  should  be  identified  as 
having  the  potential  for  significant 
adverse  impact  if  human-caused 
mortality  is  high. 

Take  Reduction  Teams  would  be 
established  for  strategic  stocks  that 
interact  with  Category  I  or  II  fi.sheries  to 
develop  Take  Reduction  Plans.  Take 
Reduction  Pla.TS  are  designed  to  reduce 
mortality  and  serious  injury  of  marine 
mammals  incidental  to  commercial 
fishing.  If  such  incidental  mortality  and 
serious  injury  is  not  biologically 
significant  for  the  affected  .stock,  then 
no  restrictions'  would  nece.ssarily  be 
required. 

4.  The  Age  and  Sex  Structure  of 
Individuals  Removed  From  a  Population 
of  Marine  .Mammals  May  Have  a  Major 
Effect  on  the  Impact  of  Those  Removals 

FBR  calculations  assume  that 
removals  are  random  with  respect  to  the 
age  and  sex  of  individuals  removed 
from  the  population.  However,  these 
factors  could  have  a  major  effet;f  on  the 
impaci  of  such  removals  from  the 
population.  Participants  in  the  PBR 
workshop  identified  alternative 
population  models  as  one  area  for  future 
research  needs.  Incorporating  the  sex 
and  ^e  structure  within  marine 
mammal  stocks  and  of  the  human- 
caused  mortality  of  that  stock  are 
components  of  this  area  of  research. 

5.  Use  Alternate  Methods  To  Evaluate 
Stock  Status  When  Certain  Data  Are  Not 
Available 

For  several  stocks  of  marine 
mammals,  NMFS  has  no  reliable 
evStimate  of  abundance,  and  a  survey  to 
obtain  such  information,  if  possible, 
would  be  exceedingly  txpensivp.  If  an 
estimate  of  total  human-caused 
mortality  and  serious  injury  was  known, 
or  could  be  estimated,  then  the  PBR 
equation  could  be  used  to  estimate  tlie 
minimum  number  of  individuals  in  the 
stock  that  could  safely  sustain  the 
estimated  level  of  removal.  For  example 
the  estimated  human-caused  mortality 
of  a  given  pinni|>ed  stock  was  3.000. 
Using  the  default  values  for  Rmax  (0.12) 
and  the  recovery  factor  (0.5) 
recommended  at  the  PBR  workshop,  one 
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opGCIGS 


Beaked  Whales 

Bearded  Seal ... 

Beluga  

Beluga  

Beluga 

Beluga  

Beluga  


Bowtiead  Whale 
Dall's  Pofpolse  . 
Dall's  Porpoise  . 

Fin  Whale  

Gray  Whale  

Hartx>r  Porpoise 
Hartx>r  Seal  

Hartxjr  Seal  

Humpback  Whah 
Killer  Whale  ... 


Northern  Fur  Sea 
Northern  Right  Wpale 

Dolphin. 

Ribbon  Seal 

Right  Whale 

Ringed  Seal 

Sperm  Whale  .... 

Spotted  Seal 

Steltef  Sea  Lion 
Atlantic  White-sid^d 

Dolphin. 
Beaked  Whale. 

BlainvJIIe's. 
Peaked  Whale, 

Cuvter's. 
Beaked  Whale. 

Cuvier's. 
Beaked  Whale, 

MesopJodon  sp|) 
Beaked  Whale, 

Ziphi-:Jae. 
Blue  Whaie 


Eottlenose  Dolph 
Bottlenose  Dolph 

Bottlenose  Dolph 
Bottlenose  Dolph 


Bottlenose  Delphi  i 
Bottlenose  Dolphi  i 


Bottlenose  Dolph 
Bottlerrose  Dolph 

Bryde's  Whale  ... 
Clymene  Dolphin 
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reports  during  the  review,  comment, 
and  revision  process. 

Datod:  August  2,  1994. 

WiUiam  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 


ummary  of  marine  mammal  draft  stock  assessment  reports  for  species  of  marine  mammals 

Under  NMFS  Management  Authority 

Vr\aX  data  were  mere  than  1 0  years  old  and,  therefore,  not  used  or  were  othero/ise  not  available  for  an  estimate] 


Stock  area 


Pacific  N.W.  and 

Alaska. 

Alaska 

Bristol  Bay  

Eastem  Chukchi  Sea 

Beaufort  Sea  _ 

Cook  Inlet  

Norton  Sound  and 

Yukon  Delta. 
Western  Arctic  Stock 

North  Pacific  

Bering  Sea 

N.  Pacific  

Eastem  North  Pacifk: 

Alaska 

Gulf  of  AK/  Bering 

Sea. 

Southeast  Alaska 

Central  Pacific  

Oregon/Washington/ 

Alaska. 

North  Pacifk;  

Central  North  Pacific 

Alaska 

North  Pacifk:  

Alaska  „ 

Eastem  N.  Pacifk: 

Alaska 

U.S.  EE2 .t:. 

Western  North  AUarv 

tk:. 
Northern  GulfMex  


Western  North  Atlan- 
tic. 
Northern  GulfMex  


Western  North  Atlarv 

tic. 
Norttiern  GulfMex  


Western  North  Atlan- 
tic. 

Mid-Atlantic,  Coastal  . 

Western  GulfVex. 
Coastal. 

Gulf  of  Mexico  Bays  . 

Eastem  GulfMex, 
Coastal. 

Northern  GulfMex, 
Coastal. 

Eastern  GuliMex.  Off- 
shore. 

Mtd-Atlantic,  Offshore 

No.  &  W.  GulfMex. 
Offshore. 

Northern  GulfMex  

Northern  GulfMex  


Region 


AKA 

AKA 
AKA 
AKA 
AKA 
AKA 
AKA 

AKA 
AKA 
AKA 
AKA 
AKA 
AKA 
AKA 

AKA 
AKA 
AKA 

AKA 
AKA 

AKA 

AKA 
AKA 
AKA 
AKA 
AKA 
ATL.. 

ATL  . 

ATL  .. 

ATL  . 

ATL  .. 

ATI.. 

^TL.. 

ATL.. 
ATL.. 

ATL  .. 
ATL.. 

ATL  .. 

ATL  .. 

ATL  .. 
ATL.. 

ATL.. 
ATL.. 


NMFS 
center 


AKC 

AKC 
AKC 
AKC 
AKC 
AKC 
AKC 

AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 

AKC 
AKC 
AKC 

AKC 
AKC 

AKC  . 
AKC  . 
AKC  . 
AKC  . 
AKC  . 
AKC  . 
NEC. 

SEC  . 

NEC. 

SEC  . 

NEC. 

SEC  . 

NEC. 

SEC  . 
SEC  . 

SEC. 
SEC. 

SEC  . 

SEC  . 

SEC  . 
SEC  . 

SEC  . 
SEC  . 


Nmin 


N/A 

N/A 

1800 

2500 

21000 

332 
4000 

7524 
311353 
55777 
N/A 
20110 
10652 
25183 

22447 
1286 
1046 

885322 
39733 

N/A 

N/A 

44340 

0 

4145 

71547 

N/A 

5 

N/A 
19 

N/A 
44 

f^A 

1349 
2897 

3131 
4436 

3472 

13738 

N/A 
20177 

25 
3119 


Rmax 


0.04 

0.12 
0.04 
0.04 
0.04 
0.04 
0.04 

0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
0.12 

0.12 
0.04 
0.04 

0.12 
0.04 

0.12 
0.04 
0.12 
0.04 
0.12 
0.12 
0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 
0.04 

0.04 
0.04 

0.04 

0.04 

0.04 

0.04 

0.04 
0.04 


Fr 


0.65 

0.50 
1.00 
1.00 
1.00 
1.00 
0.65 

0.10 
1.00 
1.00 
1.00 
1.00 
0.65 
0.50 

1.00 
0.10 
0.65 

0.50 
0.65 

0.50 
0.10 
0.50 
0.10 
0.50 
0.50 
0.65 

0.65 

0.65 

1.00 

0.65 

1.00 

0.65 

0.65 
0.65 

0.65 
0.65 

0.65 

0.65 

0.65 
0.65 

0.65 
1.00 


PBR 


0 

36 

50 

420 

4 

52 

15 

6227 

1116 

0 

402 

138 

755 

1347 
3 

14 

26560 
517 

0 

0 
1330 

0 

124 

2146 

0 

0 
0 
0 


Total 
mort. 


18 
38 

41 
58 

45 

179 

0 
262 

0 
62 


1000 

8 

92 

0 

13 
168 

42 

29 

4 

0 

159 

0 

1221 

1671 
0 
1 

22 

0 

100 

0 

3001 

0 

1000 

592 

4 

0 

0 

0 

5 

0 

0 

20 

N/A 

N/A 
N/A 

N/A 

N/A 

120 
N/A 

N/A 
0 


Fish, 
mort. 


1 
N/A 
0 
0 
0 
0 

0 
29 
4 
0 
0 
0 
25 

0 
0 
1 

22 
0 

0 
0 
1 
0 

N/A 

44 
4 

0 

0 

0 

5 

0 

0 

20 

N/A 

N/A 
N/A 

N/A 

N/A 

120 

N/A 

N/A 
0 


Strategk: 
status 


y 

N 
Y 
N 
Y 
Y 

Y 
N 
N 
Y 
N 
N 
Y 

Y 
Y 
N 

Y 
N 

Y 
Y 
Y 
Y 
Y 
Y 
Y 

N 

V 

N 

Y 

N 

Y 

Y 
N 

Y 
N 

N 

N 

Y 
N 

N 
N 
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Table  1.— Summary  of  Marine  Mammal  Draft  Stock  Assessment  Reports  for  Species  of  Marine  Mammals 

Under  NMFS  Management  Authority— Continued 

[N/A  means  that  data  were  more  than  10  years  okj  and,  therefore,  not  used  or  were  otherwise  not  available  for  an  estimate] 


Species 


Common  Dolphin 


Dwarf  Sperm  Whale  .. 

False  Killer  Whale  

Fin  Whale  


Fraser's  Dolphin 
Gray  Seal 


Hartx>r  Porpoise  .. 

Hartxx  Seal  

Harp  Seal  

Hooded  Seal 

Humpback  Whale 
Killer  Whale  


Killer  Whale  

Melon-headed  Whale 
Minke  Whale 


Pilot  Whale,  Long- 
Finned. 

Pilot  Whale,  Short- 
Finned. 

Pilot  Whale,  Short- 
Finned. 

Pygmy  Killer  Whale  .. 

Pygmy  Killer  Whale  .. 

Pygmy  Sperm  Whale 

Pygmy  and  Dwarf 
Sperm  Whale. 

Right  Whale 


Risso's  Dolphin 


Risso's  Dolphin 

Rougtvtoothed  Dol- 
phin. 
Sei  Whale 


Sperm  Whale  .?.. 


Sperm  Whale  .... 
Spinner  Dolphin 


Spinner  Dolphin 

Spotted  Dolphin,  At- 
lantic. 

Spotted  Dolphin,  At- 
lantk:. 

Spotted  Dolphin, 
Pantropical. 

Striped  Dolphin 


Striped  Dolphin 

Whjtet)eaked  Dolphin 

Beaked  Whale, 

Baird's. 
Beaked  Whale, 

Blainville's. 
Beaked  Whale, 

Cuvier's. 


Stock  area 


Western  North  Attan- 

Northern  GulfMex  .... 

Northern  GulfMex  .... 

Western  North 
Attantk:. 

Northern  GulfMex  

Northwest  North 
Altantic. 

Gulf  of  Maine/Bay  of 
Fundy. 

Western  North  Atlan- 
tic. 

Norttiwestem  North  , 
AUantk:. 

Northwestern  North 
Atlanta. 

Western  North  Atlan- 

^  tk;. 

Western  North 
Altantic. 

Northern  GulfMex  

Northern  GulfMex  

Western  North  AUarv 
tic. 

Western  North  Atlan- 
tic. 

Atlantic  EEZ 


Northern  GulfMex 

AUantlc  EEZ 

Northern  GulfMex 
Northem  GulfMex 
Atlantio  EEZ 


Western  North  Atlar>- 

tk;. 
Western  North  ABarv 

tic. 

Northern  GulfMex  

Northern  GulfMex  


Western  North  AUan- 
tk;. 

Western  North  AUcin- 
tk:. 

Northern  GulfMex  

Southwestern  North 
Atlantic. 

Northern  GulfMex  

Western  North  Atlan- 
tic. 

Northern  GulfMex  


Norther  n^GulfMex 


Western  North  Atlan- 
tk;. 

Northern  GulfMex  

Western  North  Atlan- 
tic. 

California  to  Wasfv 
ington. 

Hawaii 


Region 


ATL 

ATL 
ATL 
ATL 

ATL 
ATL 

ATL 

ATL 

ATL 

ATL. 

ATL. 

ATL. 

ATL. 
ATL. 
ATL. 

ATL. 

ATL. 

ATL. 

ATL. 
ATL. 
ATL. 
ATL. 

ATL. 

ATL. 

ATL. 
ATL. 

ATL. 

ATL. 


NMFS 
center 


NEC 

SEC 
SEC 
NEC 

SEC 
NEC 

NEC. 

NEC. 

NEC. 

NEC. 

NEC. 

NEC. 

SEC  . 
SEC  . 
NEC. 

NEC. 

SEC. 

SEC  . 

SEC. 
SEC. 
SEC  . 
SEC  . 

NEC. 

NEC. 

SEC. 
SEC  . 

NEC.! 

NEC. 


Nmin 


Hawaii 


ATL 

SEC 

ATL 

NEC 

ATL 

SEC 

ATL 

NEC 

ATL 

SEC 

ATL 

SEC 

ATL 

NEC 

ATL 

SEC 

ATL 

NEC 

PAC 

SWC 

PAC 

SWC 

PAC  

SWC 

N/A 

211 
148 
N/A 

75 
500 

39670 

28810 

N/A 

N/A 

720 

N/A 

192 
908 

N/A 

N/A 

456 

84 

6 

111 

41 

264 

295 

N/A 

1155 
351 

N/A 

N/A 

162 
N/A 

1055 
N/A 

1768 

13911 

N/A 

2160 

N/A 

19 
N/A 
N/A 


Rmax 


0.04 

0.04 
0.04 

0.04 

0.04 
0.12 

0.04 

012 

0.12 

012 

0.04 

0.04 

0.04 
0.04 
0.04 

0.04 

004 

0.04 

0.04 
0.04 
0.04 
0.04 

0.04 

0.04 

0.04 
0.04 

0.04 

004 

0.04 
0.04 

0.04 
0,04 

0.04 

0.04 

004 

0.04 
0.04 

0.04 

0.04 

0.04 


Fr 


0.65 

1.00 
1.00 
0.10 

0.65 
0.50 

0.65 

0.50 

0.00 

0.00 

0.10 

0.65 

1.00 
1.00 
0.65 

065 

0.65 

1  00 

1.00 
1.00 
1.00 
1.00 

0.10 

0.65 

0.65 
1.00 

0.10 

0.10 

0.10 
0.65 

1.00 
0.65 

1.00 

1.00 

0.65 

1.00 
0.65 

0.65 

0.65 

0.65 


PBR 


4 
3 
0 

1 
15 

516 

854 

0 

0 

1 

0 

4 

18 

0 

0 

6 

2 

0 
2 

i 

5 

1 
0 

15 

7 

0 

0 

0 
0 

21 
0 

35 

278 

0 

43 
0 

0 

0 

0 


Total 

ODOrt. 


78 

0 
0 

1 

0 
1 

1875 

18 

0 

0 

5 

0 

0 
0 
3 

9 

N'A 

0 

0 
0 
0 
0 

2 

9 

N/A 
0 

0 

0 

0 
0 

0 
4 

N/A 

N/A 

4 

0 
0 

0 

0 

0 


Fish, 
mort. 


78 

0 
0 
1 

0 

1 

1875 

18 

0 

0 

4 

0 

0 
0 
2 

9 

N/A 

0 

0 
0 
0 
0 

1 

9 

N/A 
0 

0 

0 

0 
0 

0 
4 

N/A 

N/A 

4 

0 
0 

0 

0 

0 


Strategk; 
status 


N 
N 
Y 

N 
N 

Y 

N 

N 

N 

Y 

N 

N 
N 
Y 

Y 

N 
N 

N 

N 
N 
N 

Y 

Y 

N 
N 

Y 

Y 

Y 
Y 

N 
Y 

N 

N 

Y 

N 
Y 

N 

N 

N 
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Table  1  .—Nummary  of  Marine  Mammal  Draft  Stock  Assessment  Reports  for  Species  of  Marine  Mammals 

Under  NMFS  Management  Authority— Continued 

[N/A  rtieans  that  data  were  more  than  10  years  old  and,  therefore,  not  used  or  were  otherwise  not  available  for  an  estimate] 


Species 


Beaked  Whale, 

Cuvier's. 
Beaked  Whaies, 

Mesoptodont. 

Blue  Whale 

Blue  Whale 

Bottlenose  DoipHin 
Bottlenose  Ootpfin 
Bottlenose  Dolp^j)" 
Brydes  Whale 
Brydes  Whale 

Caiifomia  Sea  Ubn 

Common  Dotphir  i, 
Long-Beaked 

Comrrx>n  DoJphii^, 
Short-Beaked 

Dall's  Porpoise 


Dwarf  Sperm  Wl^ale 
False  Killer  Whaljs 
Fin  Whale  .._. 
FinWhate  


£eai 


Guadalupe  Fur 
Hartxx  Porpoise 
HartXK  Porpoise 
Hartxx  Porpotse 
Hart)or  Seal  

Harbor  Seal  


Harbor  Seal 
Hawaiian  Monk 
Humpback  Whal<  i 
Killer  Whale 
Killer  Whale 
Mekm-headed  \A^le 
Minke  Whale 


Northern  Elepharft 

Seal. 
Northern  Fur  Sej  I 
Northern  Rtght  V^hale 

Dolphin. 
Pacific  While  Sidfed 

Dolphin. 
Pilot  Whale,  Sho^l- 

Finr>ed. 
Pilot-Whale,  Shoi  I- 

Finned. 
Pygmy  Killer  While 
Pygmy  Sperm  Wfiale 

Pygmy  Sperm  Wtiale 
Risso's  Dolphin 
Risso's  Dolphin 


Rough-Toothed  pd- 
phin. 

Sei  Whale 

Sperm  Whale  . 
Sperm  Whale  . 


Spinner  Dolphin 
Siwtted  Dolphin, 
Tropical. 
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;eal 


Stock  area 


Pan 


California  to  Wash- 
ington. 

Caiifomia  to  Wash- 
ington. 

Hawaii  .: 

California/Mexico  .... 

California,  Coastal  .. 

Hawaii  

California,  Offshore  . 

Hawaii  

Eastern  Tropical  Pa- 
cific. 

Caiifomia  to  Wash- 
ington. 

Caiifomia 

Caiifomia 

Caiifomia  to  Wash- 
ington. 

Hawaii , 

Hawaii  .„ 

Hawaii 

Caiifomia  to  Wash- 
ington. 

Mexico  to  California  . 

Central  California 

Washington/Oregon  . 

North  California 

WasNngton.  Inland 
Waters. 

OregorVWashington 
Coast. 

Caiifomia 

Hawaii 

California/Mexico  

Hawaii 

Caiifomia ;. 

Hawaii  

California  to  Wash- 
ington. 

Caiifomia,  Breedir>g  . 

San  Miguel  Island  .... 

California  to  Wash- 
ington. 

California  to 
Washintgon. 

Hawaii  

Caiifomia  .....^ 

Hawaii '. 

California  to  Wash- 
ingtoa 

Hawaii  

Hawaii  

Caiifomia  to  Wash- 
ington. 

Hawaii 

North  Pacifk:  

Hawaii 

Caiifomia  to  Wash- 
ington. 

Hawaii  

Hawaii 


Region 


PAC 

PAC 

PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 

PAC 

PAC 

PAC 

PAC 

PAC 
PAC 
PAC 
PAC 

PAC 
PAC 
PAC 
PAC 
PAC 

PAC 

PAC 
PAC 
PAC 
PAC 
PAC 
PAC 
PAC 

PAC 

PAC 
PAC 

PAC 

PAC 

PAC 

PAC 
PAC 

PAC 
PAC 
PAC 

PAC 

PAC 
PAC 
PAC 

PAC 
PAC 


NMFS 
center 


SWC 

SWC 

SWC 
SWC 
SWC 
SWC 
SWC 
SWC 
SWC 

SWC 

SWC 

swc 

SWC 

swc 
swc 
swc 
swc 

swc 
swc 
swc 
swc 

AKC 
AKC 

swc 
swc 
swc 
swc 
swc 
swc 
swc 

swc 

AKC 

swc 

swc 

swc 

swc 

swc 
swc 

swc 
swc 
swc 

swc 

swc 
swc 
swc 

swc 
swc 


Nmin 


886 
136 

N/A 
1650 

245 

NVA 
1775 

N/A 
11145 

67399 

5636 

185181 

58902 

N/A 
470 
N/A 
573 

3259 
3430 

24992 
7649 

13053 

28322 

18099 
1300 
482 
N/A 
139 
N/A 
265 

42000 

7112 
15080 

82939 

N/A 

N/A 

N/A 
481 

N/A 

N/A 

22388 

N/A 

N/A 
N/A 
511 

677 

N/A 


Rmax 


0.04 

0.04 

0.04 
0.04 
0.04 
0.04 
0.04 
0.04 
004 


Fr 


0.65 

0.65 

0.10 
0.1JD 
0.65 
0.65 
0.65 
0.65 
1.00 


PBR 


0.12 

1.00 

0.04 

0.66 

0.04 

0.65 

0.04 

0.65 

0.04 
0.04 
0.04 
0.04 

0.65 
0:65 
0.10 
0.10 

0.12 
0.04 
0.04 
0.04 
0.12 

0.50 
0.65 
0.65 
1.00 
0.50 

0.12 

0.50 

0.12 
0.07 
0.04 
0.04 
0.04 
0.04 
0.04 

1.00 
0.10 
0.10 
0.65 
0.65 
0.65 
0.65 

0.12 

1.00 

0.12 
0.04 

0.50 
0.65 

0.04 

0.65 

0.04 

065 

0.04 

0.65 

0.04 
0.04 

0.65 
0.65 

0.04 
0.04 
0.04 

0.65 
0.65 
0.65 

0.04 

0.65 

0.04 
0.04 
0.04 

0.10 
0.10 
0.10 

0.04 
0.04 

0.65 
0.65 

12 


0 
2 
3 
0 
23 
0 
223 

4044 

73 

2407 

766 


Total 
mort. 


18 

12 

0 
1 
0 
0 
8 
0 
0 

2093 

11 

197 

33 


Fish, 
mon. 


0 

0 

6 

0 

0 

0 

1 

0 

98 

0 

45 

31 

325 

16 

150 

0 

392 

14 

850 

231 

1086 

725 

5 

0 

1 

1 

0 

0 

2 

0 

0 

0 

3 

0 

2520 

158 

213 

0 

196 

34 

1078 

18 

0 

0 

0 

33 

0 

0 

6 

2 

0 

0 

0 

0 

291 

29 

0 

0 

0 

0 

0 

0 

1 

22 

9 

0 

0 

0 

- 

18 

12 

0 
0 
0 
0 
8 
0 
0 

2093 


11     N 


Strategic 
status 


197 

33 

0 
0 
0 
0 

0 
31 

16 

0 

14 

231 

725 
0 
0 
0 
0 
0 
0 

158 

0 
34 

18 

0 

33 

0 
2 

0 
0 
0 


0 

0 

22 

0 
0 


N 

N 

N 
N 
Y 
Y 

Y 
N 
N 
N 
N 

H 

N 
Y 
Y 
N 
N 
N 
N 
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Table  1.— Summary  of  Marine  Mammal  Draft  Stock  Assessment  Reports  for  Species  of  Marine  Mammals 

Under  NMFS  Management  Authority— Continued 

(N/A  means  that  data  were  more  than  10  years  old  and,  therefore,  not  used  or  were  othenArise  not  available  for  an  estimate] 


.    Species 

Stock  area 

Region 

NMFS 
center 

Nmin 

Rmax 

Fr 

PBR 

Total 
mort. 

Fish. 
rTK>rt. 

Strategic 
status 

Striped  Dolphin 

Striped  Dolphin 

Hawaii  .„ 

Caiifomia 

PAC....... 

PAC 

SWC 

SWC 

N/A 
13639 

0.04 
,0.04 

0.65 
0.65 

0 
177 

0 
0 

0 
0 

N 
N 

|FK  DOC..94-19397  Filed  8-8-94;  8:45  am] 

BILUNO  CODE  3S10-22-P 

P.D.080394A]  '  ' 

Financial  Considerations  in  Retation  to 
an  Individual  Fishing  Quota  Program; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service.(NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  NMFS  announces  a  meeting 
to  discuss  financial  considerations  in 
relation  to  th.e  Individual  Fishing  Quota 
(IFQ)  program  for  the  fixed-gear  Facifrc 
halibut  and  sablefish  fisheries  in  arul  off 
Alaska.  The  purpose  of  the  meeting  is  to 
obtain  information  on  methods  of    • 
financing  and  lien  recording  from  the 
financial  community  and  other 
interested  parties. 

DATES:  Monday.  August  22.  1994. 1:00 
to  4:00  p.m. 

ADDRESSES:  The  meeting  .will  be  held  at 
C05  \V.  4th  Ave.  (Old  Federal  Building), 
Room  135,  Anchorage.  AK. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Title  50 
CFR  part  676  established  an  IFQ 
program  for  the  fixed-gear  Pacific 
halibut  and  sablefish  fisheries  in  and  off 
of  Alaska  intended  to  promote  the 
conservation  and  management  of  those 
fisheries.  Persons  who  quaUfy  will  be 
i.ssued  quota  share  (QS).  This  QS  will 
entitle  qualified  persons  to  a  specific 
harvest  privilege  (IFQ)  for  the  fishery 
resources. 

Under  this  new  IFQ  management 
regime,  it  is  possible  that  QS  may  be 
deemed  collateral  by  financial  lending 
institutions  when  considering  loan 
agreements.  However,  representatives  of 
financial  lending  institutions  have 
indicated  that  they  may  be  reluctant  to 
accept  QS  as  collateral  unless  there  is  a 
reliable  rhethod  of  determining:  (1) 
Whether  there  are  existing  liens  on  the 
QS  being  pledged  and  (2)  whether  the 
person  pledging  the  QS  holds 
unencumbered  title.  As  a  result,  NMFS 
was  requested  to  establish  a  mandatory 


lien  registry  that  would  require,  by  law. 
that  all  liens  against  QS  be  recorded 
with  NMFS. 

After  thoroughly  reviewing  this 
request  from  a  legal  and  policy 
perspective,  NMFS  decided  not  to  move 
forward  with  regulations  establishing  a 
mandatory  lien  registry.  However, 
NMFS  is  still  evaluating  other 
"alternatives,  such  as  establishing  a 
voluntar>'  lien  regi.stry  similar  to  the  one 
used  by  the  Federal  Aviation 
Administration,  Department  of 
Transportation,  for  liens  against  aircraft. 

In  coming  to  a  final  decision  on  what 
role  NMFS  will  play,  if  any,  in 
establishing  a  lien  registry,  NMFS 
believes  it  will  be  useful  to  hear  from 
representatives  of  financial  lending 
institutions  and  other  interested  parties 
about  the  advantages  and  disadvantages 
of  voluntary  lien  registries.  Therefore, 
NMFS  requests  these  parties  provide 
their  thoughts  at  a  meeting  in 
Anchorage  (see  DATES  and 
ADDRESSES). 

Dated:  August  3.  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Senice. 
jFR  Doc.  94-19386  Filed  e--4-94:  1:10  pmj 

BILUNG  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  Guaranteed  Access  Levels 
for  Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

.'\ugu.st  3,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agrtienujiits 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

guaranteed  access  levels. 

EFFECTIVE  DATE:  August  10,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commen:e. 
(202)  482^212.  For  information  on  the 


quota  status  of  these  levels,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  United  States  Government  has 
agreed  to  increase  the  1994  Guaranteed 
Access  Levels  (GALs)  for  Categories 
340/640  and  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  61679,  published  on 
November  22,  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  Implement  all 
of  the  provisions  of  the  bilateral 
agreefnent,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  tite  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  3,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasur\:  Wni^hington.  DC 
20229. 

Dear  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  12. 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fibc.r  textile  products.  prt)duced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  which  bf'g.m 
on  January  1.  1994  and  extends  through 
December  31,  1994. 

Effective  on  August  10.  1994,  you  arc 
directed  to  increase  the  current  Guaranteed 
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Access  Levels  (GA^)  for  the  following 
categories: 
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Category 

Guaranteed  access 
level 

340/640  

620,000  dozen. 

347/348  

... 

1.200,000  dozen. 

The  Committee  or  the  Implementation  of 
Textile  Agreement  i  has  determined  that 
-these  actions  fall  v  ithin  the  foreign  affairs 
exception  to  the  ru  lemaking  provisions  of  5 
U.S.C  553|a)(l). 

Sincerely, 
Rita  D.  Hayes, 
Chairman.  Commi  tee  for  the  Implementation 
of  Textile  Agreeme  nts. 
(FR  Doc.  94-19344  Filed  8-8-94;  8:45  am) 

BtLUNG  CO0€  3S10-O  l-f 


Amendment  of  ^n  Import  Limit  for 
Certain  Cotton  ^nd  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  ir^  the  Republic  of  Korea 

Augusta,  1994. 

agency:  Committee  for  the 

Implementation  jf  Textile  Agreements 

(CITA). 

ACTION:  Issuing  s  directive  to  the 

Commissioner  of  Customs  reducing  a 

limit. 


EFFECTIVE  DATE:  ^ugust  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  O  immerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  lim  t,  refer  to  the  Quota 
Status  Reports  p<  tsted  on  the  bulletin 
boards  of  each  Ci  istoms  port  or  call 
(202)  927-6707.  ^'or  information  on 
embargoes  and  q  aota  re-openings,  call 
(202) 482-3715. 


SUPPUEMENTARY 

Authority:  Execi^ 
3. 1972.  as  amen 
Agricultural  Act  ofll956 
U.S.C  1854). 


and  the  Republic 


INFORMATION: 
ive  Order  11651  of  March 
section  204  of  the  • 
as  amended  (7 


The  Govemmerits  of  the  United  States 


of  Korea  have  agreed 


to  amend  the  19?  4  limit  for  Category 
224-V  to  9.503,0  )8  square  meters. 

A  description  ( if  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  avaih  ble  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  t  le  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  Jiotice  58  FR  62645, 
published  on  No' 'ember  29, 1993).  Also 
see  59  FR  2597,  f  ublished  on  January 
18,  1994. 

The  letter  to  th  3  Commissioner  of 
Customs  and  the  actions  talcen  pursuant 
to  it  are  not  desi^  ned  to  implement  all 
of  the  provisionslof  the  bilateral 


agreement,  but  are  designed  to  assist 

only  in  the  implementation  of  certain  of 

its  provisions. 

RiU  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  3,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive - 
issued  to  you  on  January  10, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  cotton  and  man-made 
fiber  textile  products  in  Category  224-V, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  which  began  on  )anuary  1, 1994  and 
extends  through  December31, 1994. 

Effective  on  August  10, 1994,  you  are 
directed  to  amend  the  January  10. 1994 
directive  to  reduce  the  limit  for  Category 
224-V '  to  9,503,098  square  meters  2. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  A^eements. 
|FR  Doc.  94-19345  Filed  8-8-94;  8:45  am| 

BILLING  COOE  3510-OR-F 


Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Romania 

August  3,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
(Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6715.  For  information  on 


'  Category  224-V;  only  HTS  number* 
5801. 21.0000.  5801.23.0000.  5801.24.0000. 
5801.25.0010.  5801.25.0020.  5801.26  0010, 
5801.26.0020.5801.31.0000.5801.33.0000. 
5801.34  0000.  5801  35.0010,  5801.35.0020. 
5801.36.0010  and  5801.36.0020. 

^The  limit  has  not  been  adjusted  toacrount  for 
any  imports  exported  after  December  31. 1993. 


embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt-EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  435  is 
being  increased  for  special  shift, 
reducing  the  limit  for  C^ategory  444  to 
account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
C^ategories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registernotice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  65968,  published  on 
December  17, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  ' 
of  the  provisions  ofthe  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impleroenlation  of  Textile 
Agreements 
August  3,  1994. 
Commissioner  of  Customs, 
Department  ofthe  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufoctured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  )anuary  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  August  10. 1994,  you  are 
directed  to  amend  the  directive  dated 
December  13, 1993  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  ofthe  current  bilateral  agreement 
between  the  Governments  ofthe  Unittni 
States  and  Romania: 


Category 

Adjusted  twelvfr-nrvontti 
hmit' 

Sublevels  in  Group 
III 

435  

444 

8,393  dozen. 
25,797  numbers. 

'  The  limits  have  not  been  adjusted  to  ac- 
count (or  any  imports  exported  after  Decernt)ef 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely,  "  ; 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

jFR  Doc.  94-19346  Filed  8-8-94: 8:45  ami 

BILUNQ  COOE  3510-OR-f 


DEPARTMENT  OF  ENERGY 

Savannah  River  Operations  Office 
(SR);  Financial  Assistance  Award; 
Intent  To  Avvard  a  Noncompetitive 
Grant  Modification 

AGENCY:  Savannah  River  Operations 
Office.  DOE. 
ACTION:  Notice. 

SUMMARY:  The  DOE  announces  that  it 
plans  to  award  a  grant  modification  to 
the  Lower  Savannah  Council  of 
Governments  (LSCOG),  Aiken.  South 
-  Carolina.  The  grant  entitled.  "Savannah 
River  Regional  Diversification  Initiative 
(SRRDI)".  will  be  modified  to  cover  a 
performance  period  through  December 
31.  1995  with  additional  DOE  support  of 
$1,278,250.  Pursuant  to  Section  10  CFR 
Part  600.7(b)(2)(i)(A&B)  of  the  DOE 
Assistance  Regulations  (10  CFR  600), 
DOE  has  determined  that  a 
noncompetitive  modification  is 
appropriate;  (1)  the  activity  to  be  funded 
(LSCOG/SRRDI)  is  necessary  to  the 
satisfactory  completion  of  an  activity 
(SRRDI)  presently  being  funding  by  DOE 
and  for  which  competition  for  support 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  the 
.activity,  and  (2)  the  activity  would  be 
conducted  by  the  applicant  using  its 
owm  resources  or  those  donated  or 
provided  by  third  parties;  however,  DOE 
support  ofthe  activity  would  enhance 
the  public  benefits  to  be  derived; 
namely  regional  cooperation  and  a 
regional  economic  development  plaii. 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beth  O'Rear,  Prime  Contracts  and 
Financial  Assistance  Branch,  U.S. ' 
De-pa rtment  of  Energy.  Savannah  River- 
Operations  Office,  P.O.  Box  A.  Aiken. 
SC  29802.  Telephone:  (803)  725-1345. 
SUPPLEMENTARY  INFORMATION: 
Procurement  Request  Number:  09- 
94SR18344.002. 

Project  Scope:  This  grant  will 
facilitate  a  regional  approach  to 
economic  planning  to  offset  adverse 
impacts  of  DOE  downsizing  and 
restructuring  and  to  carry  out  Secretary 
O'Leary's  commitment  to  the  region  to 
provide  economic  development 


assistance  funds  to  the  region  as 
approved  by  Congress.  The  purpose  of 
this  modification  is  to  develop  a 
regional  planning  document  which  will 
meet  the  challenges  ofthe  changing 
mission  at  the  Savannah  River  Site.  The 
SRRDI  will  serve  as  the  principal  point 
of  interaction  in  regional  community 
economic  assistance  matters.  In 
.  addition.  SRRDI  is  responsible  for 
solicitation,  evaluation  and  monitoring 
subcontracts  selected  to  provide  input 
into  the  regional  planning  document. 
This  is  consistent  with  the  Savannah 
River  Site  Restructuring  Plan  and  funds 
approved  by  Congress  for  such  purposes 
in  the  1994  Defense  Authorization  Act 
under  Economic  Adjustment  Assistance. 

The  LSCOG  was  created  by  the 
General  Assembly  of  the  State  of  South 
Carolina  for  the  purpose  of  coordinating 
and  promoting  cooperative  programs 
and  actions  among  its  members,  for 
providing  technical  assistance  and  to 
make  recommendations  on  matters 
affecting  the  public  health,  safety, 
education,  pollution  control,  utilities, 
planning,  and  development  and  such 
other  matters  as  the  common  interest  of 
the  participating  governments  may 
dictate.  LSCOG  is  the  appropriate 
governmental  entity  to  coordinate  this 
plan.  DOE  has  determined:  (1)  support 
ofthe  SRRDI  Board  activities  through  a 
grant  modification  to  LSCOG  will 
enhance  benefits  public  benefits  to  be 
derived,  and  (2)  award  of  the 
modification  on  a  noncompetitive  basis 
is  appropriate. 

Issued  in  Aiken.  South  Carolina,  on  July  8. 
1994. 

Robert  E.  Lynch, 

DOE  Savannah  River  Operations  Office.  Head 
of  Contracting  Activity. 

IFRDoc  94-19395  Filed  8-8-94;  8:45  am] 

BILUNG  COO£  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC94-22-000,  et  al.] 

Ocean  State  Power,  Ocean  State  Power 
II,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  3.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ocean  State  Power  Ocean  Slate 
Power  II 

IDfKkot  Nos.  EC94-22-000  and  EL94-82- 
000} 

Take  notice  that  on  July  28,  1994, 
Ocean  State  Power  ("OSP  I")  and  Ocean 
State  Power  II  ("OSP  II")  filed  a  Petition 
with  the  Federal  Energy  Regulatory 


Commission  (the  "Commission")  For  an 
Order  Disclaiming  Jurisdiction  Under 
Section  203  of  The  Federal  Power  Act 
Or.  In  The  Alternative,  Granting 
Authorization  Pursuant  To  Section  203 
of  the  Federal  Power  Act  over  a  merger 
involving  J.  Makowski  Company.  Inc. 
(the  parent  company  of  JMC  Ocean  State 
Corporation,  which  is  a  partner  in  OSP 
I  an  OSP  II.)  OSP  I  and  OSP  II  are  two 
separate  Rhode  Island  general 
partnerships  each  of  which  owns  and 
operates  a  combined-cycle  wholesale 
electric  generating  in  Burrillville.  Rhode 
Island. 

Comment  date:  August  15,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Power  Barge  Antilles,  L.P. 

(Docket  No.  £094-88-000] 

On  July  29,  1994.  Power  Barge 
Antilles.  L.P.  ("Antilles")  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Antilles  is  a  California  limited 
partnership  which  is  an  indirect 
subsidiary  of  ESI  Energy.  Inc..  a  wholly- 
owned  subsidiary  of  FPL  Group.  Inc. 
Antilles  owns  a  28.5  MW  barge- 
mounted  electric  generating  facility  that 
it  will  use  to  sell  electric  energy 
exclusively  at  wholesale  outside  ofthe 
United  States. 

Comment  date:  August  26. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Oglethorpe  Power  Corp.  v.  Georgia 
Power  Co.  Municipal  Electric  Authority 
of  Georgia  v.  Georgia  Power  Co. 

(Docket  No.  EL94-8 1-000] 

Take  notice  that  on  July  28,  1994. 
Oglethorpe  Power  Corporation 
(Oglethorpe  Power)  and  the  Municipal 
Electric  Authority  of  Georgia  (MEAG) 
(collectively  the  Complainants)  filed  a 
Joint  Complaint  against  Georgia  Power 
Company  (Georgia  Power)  pursuant  to 
Sections  206  and  306  of  the  Federal 
Power  Act  and  Rule  206  of  the 
Commission's  Rules  of  Praclice  and 
Procedure.  The  Complainants  allege  that 
Georgia  Power  Company  unlawfully 
included  certain  capacity  associated 
with  a  Unit  Power  Sale  cx)ntract 
between  Gulf  States  Utilities  Company 
(Gulf  States)  and  certain  ofthe  Southern 
Companies  (including  Georgia  Power)  in 
calculations  of  reserve  charges  under  a 
Partial  Requirements  (PR)  Tariff  on  file 
with  the  Commission  applicable  to  sales 
to  the  Complainants.  Complainants 
argue  that  Georgia  Power  violated  the 
"filed  rate"  doctrine  because  it  included 
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such  capacity 
calculations  in 
and  a  related 
between  the 


HI 


reserve  charge 
violation  of  a  PR  Tariff 
s<ttlement  agreement 
ies. 
Itemaitive  theory  of  relief, 
PovVer  and  MEAG  argue  that 
Power  has  not  violated 
doctrine,  Georgia  Power 
^are  with  ratepayers 
ions  of  the  proceeds 
from  Gulf  States, 
PR  customers  who 
over  $16.5  miUion,  plus 
exti  i  reserve  cost  associated 
t  irough  of  the  Gulf  States 


poit 


1!I94. 


As  an  a 
Oglethorpe 
even  if  Georgi; 
the  "filed  rate 
is  obligated  to 
appropriate 
that  it  received 
especially  with 
shouldered 
interest,  in 
with  the  flow 
charges. 

Comment  dai  e 
accordance  witji 
at  the  end  of  th 
complaint  shal 
September  2, 

4.  Boston  Ediso  n  Co, 

IDocket  No.  ERQ^-l 497-000] 

Take  notice 
Boston  Edison 
letter  agreemen ' 
thirteen  Massachusetts 
electric  systems 
deadline  for  th( 
of  objections  to 
services 
system's  Pilgri 
contract  in  199 
Boston  Edison 
Dockei  No 
that  deadline 
July  31, 1994. 
extends  that 
until  August  1 
agreement  ma 
the  rates,  terms 
affected  Pilgrirr 

Edison  states 
of  this  filing  u 
customers  and 
Pilgrim  power 
Municipal  Ligh: 
Electric  Com  pa 
Electric  Compajiy 
Massachusetts 
Utilities. 

Comment 
accordance  w 
at  the  end  of  th 


n 


dale 


/it  J 


5.  Union  Electr  c  Co. 


t  lat 


[Docket  No.  ER94(-1 498-000) 

Take  notice 
Union  Electric 
for  filing  a  Trar^sm 
Agreement 

AES  Power,  hic  orporated 
UE  asserts  that 
Agreement  is  to 
and  conditions 
transactions 


fron 
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:  September  2,  1994.  in 
Standard  Paragraph  E 
s  notice.  Answers  to  the 
be  due  on  or  before 


that  on  July  28, 1994, 
I  Company  (Edison)  filed  a 
between  itself  and 

municipal 
further  extending  the 
Municipal's  submission 
Edison's  1992  bills  for 
i  under  each  municipal 
power  purchase 
On  June  20, 1994, 
lied  a  letter  agreement  in 
383-000  extending 
June  20,  1994,  until 
new  letter  agreement 
ine  from  July  31, 1994 
1994.  The  letter 
no  other  changes  to 
and  conditions  of  the 
contracts, 
that  it  has  served  copies 

each  of  the  affected 
pon  the  three  other 
turchasers:  Reading 
Department,  Montaup 
ly  and  Commonwealth 

;  as  well  as  the 
)epartment  of  Public 


ER?4-1 
fram 
The 
deidl 

15.1 

kiS 


pan 


:  August  17, 1994,  in 
Standard  Paragraph  E 
s  notice. 


on  July  28,  1994, 
Company  (UE)  tendered 
ssion  Service 
July  20, 1994,  between 
(AES)  and  UE. 
he  purpose  of  the 
set  out  specific  terms 
For  transmission  service 
UE  to  AES. 


Comment  date:  August  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Electric  Power  Co. 

IDocket  No.  ER94-1499-0001 

Take  notice  that  on  July  28, 1994, 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  for  filing  an 
"Agreement  for  Backup  and 
Maintenance  Service  and  Scheduling 
Agreement,"  dated  July  27. 1994, 
(Agreement),  between  SVVEPCO  and 
Tex-La  Electric  Agreement,  SWEPCO 
will  schedule  power  and  energy  which 
East  Texas  hic.  (EPI),  for  the  account  of 
Tex-La.  SWEPCO  will  also  provide 
backup  and  maintenance  service  at  such 
time  as  the  power  and  energy  from  EPI 
are  not  available. 

SWEPCO  seeks  an  effective  date  the 
later  of  August  1 ,  1994,  or  the  date  on 
which  EPI  energy  and  power  is  available 
for  scheduling.  Accordingly,  SWEPCO 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Tex-La,  ETEC  and  the  Public  Utility 
Commission  of  Texas.  Copies  are  also 
available  for  inspection  at  SWEPCO's 
offices  in  Shreveport,  Louisiana. 

Comment  date:  August  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

IDocket  No.  ER94-1 500-000] 

Take  notice  that  on  July  28. 1994. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Letter 
Agreement  Implementing  Certain 
Temporary  Arrangements  (letter 
Agreement)  between  PNM  and  Plains 
Electric  Generation  Transmission 
Cooperative.  Inc.  (Plains).  The  Letter 
Agreement  implements  a  reduction  in 
cost  to  Plains  under  Service  Schedule  G 
to  the  PNM-Plains  Master 
Interconnection  Agreement  until 
December  31. 1994. 

PNM  has  requested  that  the  notice 
requirements  of  18  CFR  Section  35.3  be 
waived,  and  that  the  Commission  accept 
for  filing  the  Letter  Agreement,  with  an 
effective  date  of  July  28. 1994. 

Copies  of  this  filing  have  been  served 
upon  Plains  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  August  17. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

IDocket  No.  ER94-1 504-000] 

Take  notice  that  on  July  29, 1994, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  itself,  Arkansas 


Power  &  Light  Company,  Gulf  States 
Utilities  Company,  Louisiana  Power  & 
Light  Company,  Mississippi  Power  & 
Light  Company  (MP&L),  and  New 
Orleans  Public  Service  Inc.  (collectively, 
the  Entergy  Operating  Companies), 
tendered  for  filing  the  Amendment 
(Amendment)  to  Interconnection 
Agreement  between  MP&L  and  South 
Mississippi  Electric  Power  Association, 
dated  as  of  July  18, 1979,  as  amended 
(Interconnection  Agreement).  Entergy 
Services  requests  that  the  Amendment 
be  made  effective  on  May  17, 1994. 

Comment  date:  August  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
vdth  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests, 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  "    - 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  94-19390  Filed  8-8-94:  8:45  am] 
BILUNQ  CODE  6717-01-P 


Upper  Peninsula  Power  Co.;  Notice  of 
Environmental  Assessment  Scoping 

[Project  No.  10856-001,  Ml] 

August  4,  1994. 

On  March  3, 1994,  the  Commission 
issued  a  notice  (REA  Notice)  indicating 
that  staff  is  ready  to  conduct  the 
environmental  analysis  for  the  Au  Train, 
Project.  The  REA  Notice  also  requested 
comments  from  federal,  state,  and  local 
resource  agencies;  licensees  and 
developers;  non-governmental 
organizations  (NGO's);  Indian  tribes; 
other  interested  groups  (parties);  and  the 
general  public.  Parties  were  given  until 
May  2, 1994,  to  file  comments. 

The  purpose  of  this  scoping  notice  is 
to  advise  all  parties  as  to  the  scope  of 
the  environmental  analysis  and  to  seek 
additional  information  pertinent  to  this  . 
analysis.  The  scope  is  based  on  the 
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information  filed  with  the  Commission 
by  the  applicant.  Upper  Peninsula 
Power  Company,  and  comments 
received  from  the  parties  and 
inter\'enors  thus  far. 

Parties  on  the  mailing  list  for  the  Au 
Train  Project  will  be  receiving  copies  of 
the  Scoping  Document  for  the  proposed 
project.  Any  others  interested  in 
commenting  may  obtain  copies  of  the 
Scoping  Document  in  the  Public 
Reference  Branch.  Room  3104  of  the 
Commission's  offices  at  941  North 
Capitol  Street.  NE..  Washington.  DC 
20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to:  Lois 
D.  Cashell.  Secretary,  Federal  Energy 
Regulatory. Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  Please  affix  Project  No.  10856- 
OOl  to  the  top  of  all  comments.  For 
further  information,  please  contact 
CarLisa  Linton,  Environmental 
Coordinator,  at  (202)  219-2802  or  Mary 
Golato.  Project  Manager,  at  (202)  219- 
2804. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
-|FR  Doc.  94-19391  Filed  8-8-94;  8:45  am] 

B4LUNQ  COO€  6717-01-«r 

[Docket  No.  GT94-69-000] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

Auj{ust  3.  1994. 

Take  notice  that  on  August  1. 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  September  1. 
1994: 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 


lltX) 
1101 
1102 
1103 
1104 
1105 
1106 
1107 
1108 


Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  Algonquin's  index 
of  purchasers. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Sections 


385.14  and  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  should  h»e  filed 
on  or  before  August  10,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Rpftrpncp 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFK  Df>c.  94-19339  Filed  8-8-94;  8:45  ami 
BJLUNG  COOE  6717-OI-H 


Pocket  No.  MT94-1 2-000] 

Black  Martin  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tailff 

August  3.  1994. 

Take  notice  that  on  July  29, 1994, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  Black  Marlin's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to  be 
effective  August  1, 1994: 

Second  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  104 
First  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  128 
Second  Revised  Sheet  No.  129 
First  Revised  Sheet  No.  220 
Second  Revised  Sheet  No.  221 

Black  Marlin  states  that  such  tariff 
sheets  are  being  submitted  pursuant  to 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  Order  No. 
566  in  order  to  incorporate  the 
Commission's  changes  therein  effective 
August  1,  1994. 

Black  Marlin  further  states  that  copies 
of  the  filing  have  been  mailed  to  each 
of  its  customers  affected  by  this  filing 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

IFR  Doc  94-19336  Filed  8-8-94;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docl(et  No.  RP94-330-000] 

Carnegie  Natural  Gas  Co.;  Notice  of 
Waiver  of  Refund  Obligation 

August  3.  1994. 

Take  notice  that  on  July  28,  1994. 
Carnegie  Natural  Gas  Company 
(Carnegie)  filed  with  the  Commission  a 
petition  for  a  waiver  of  the  refund 
obligations  established  by  §  31.3(a)(4)  of 
the  General  Terms  and  Conditions  of 
Carnegie's  FERC  Gas  Tariff. 

Carnegie  states  that  it  and  New  Jersey 
Natural  Gas  (NJNG)  are  currently 
engaged  in  an  on-going  federal  district 
court  litigation  regarding  NJNG's  claim 
to  have  exercised  a  market-out  provision 
in  the  LVWS  Service  Agreement.  Until 
the  litigation  between  the  parties  is 
resolved,  Carnegie  requests  a  waiver  of 
its  obligation  to  pass  through  to  NJNG 
its  share  of  a  refund  received  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  associated  with  a  net 
overrecovery  in  Texas  Eastern's  Account 
No.  191  and  attributable  to  gas 
purchases  by  Carnegie  prior  to  the 
implementation  of  Order  No.  636  on 
Texas  Eastern's  system.  Carnegie  states 
that  it  proposes  to  establish  a 
memorandum  account  to  keep  track  of 
amounts,  inclusive  of  applicable 
interest,  which  would  otherwise  be 
refunded  by  Carnegie  to  NJNG.  Carnegie 
states  that  when  the  litigation  between 
the  parties  is  concluded  and  the 
amounts  owed  to  Carnegie  by  NJNG  are 
paid,  the  amounts  in  the  memorandum 
account  will  be  refunded. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  n  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulalor\'  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C,  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


40538 


and 


Commission 
inspection. 
Linwood  A 

Acting  Secretary 
[FRDoc 

BILUNO  COOE  «717t«1-M 


.  Wal  son 


pocket  No.  RP<  4-342-000] 


Colorado  Intefjstate 
Proposed  Cha  iges 
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are  available  for  public 
•  Jr.. 

Filed  8-8-94;  8:45  am| 


Gas  Company; 
in  FERC  Gas  Tariff 


August  3. 1994 

Take  notice  '  hat  on  August  1, 1994, 
Colorado  Inter  tate  Gas  Company  (QG), 
tendered  for  fi!  ing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
revised  tariff  si  leets  as  listed  in  the 
attached  Appei  idix  A,  to  be  effective 
September  15,  1994. 

CIG  states  it  las  tendered  for  filing 
certain  administrative  revisions  and 
clarifications  t(  i  its  Order  No.  636  Tariff. 
CIG's  tariff  was  approved  by  the 
Commission  or  September  3,  1993,  in 
Docket  No.  RS!  2^t-002  to  be  effective 
October  1  ^  199: 1.  After  the  first  months 
of  operation  ur  der  the  tariff,  QG  has 
noted  various  £  dministrative  items  and 
potential  ambij;uities  that  need  to  be 
changed.  Thes«  changes  include: 
Removal  of  dai  y  and  annual 

entitlements  for  Interruptible  Storage 

Service. 
Changes  to  refl  !ct  CIG's  Order  No.  636 

reorganization. 
Addition  of  pr<  vision  for  incremental 

facility  chars  e  in  TI-1  Rate  Schedule. 
Removal  of  Tal  le  of  Initial  Allocation  of 

Capacity. 
Various  cfarific  ations  to  nomination, 

scheduling,  i  llocation.  and 

curtailment  sections. 
Addition  of  pn  vision  to  TI-1  crediting 

section  allow  ing  CIG  to  carry  forward 

undercollect  on  of  fixed  costs. 
Change  from  3  Tionths  to  2  months  on 

the  estimate  '  »f  charges  for  performing 

transportatio  i  service  for  Shipper. 
Various  other  administrative  revisions. 

QG  states  thi  it  copies  of  this  filing 
were  served  up  m  all  CIG  transportation 
custome.-s  and  state  Commissioners 
where  CIG  pro  ides  transportation 
services. 

Any  person  c  esiring  to  be  heard  or  to 
protest  said  fili  ig  should  file  a  motion 
to  intervene  or  )  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capi  of  Street,  N.E.. 
Washington,  D  ]  20426,  in  accordance 
uith§§  385.21    and  385.214  of  the 
Commission's  1  lules  and  Regulations. 
All  such  petitic  ns  or  protests  should  be 
filed  on  orbefo-e  August  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  act  on  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

Appendix  A 

Second  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  10 
Sixth  Revised  Sheet  No.  11 
Second  RevisedSheet  No.  12 
First  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  1 7 
First  Revised  Sheet  No.  22 
First  Revised  Sheet  No.  26 
First  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  34 
First  Revised  Sheet  No.  35 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  37 
First  Revised  Sheet  No.  38 
First  Revised  Shttet  No.  39 
First  Revised  Sheet  No.  40 
Original  Sheet  No.  40A 
First  Revised  Sheet  No.  45 
First  Revised  Sheet  No.  48 
First  Revised  Sheet  No.  52 
First  Revised  Sheet  No.  54 
First  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  56 
First  Revised  Sheet  No.  57 
First  Revised  Sheet  No.  58 
First  Revised  Sheet  No.  59 
First  Revised  Sheet  No.  60 
First  Revised  Sheet  No.  61 
First  Revised  Sheet  No.  62 
Original  Sheet  No.  62A 
First  Revised  Sheet  No.  65 
First  Revised  Sheet  No.  67 
First  Revised  Sheet  No.  68 
Sheet  Nos.  71-73 
First  Revised  Sheet  No.  74 
First  Revised  Sheet  No.  75 
First  Revised  Sheet  No.  76 
First  Revised  Sheet  No.  77 
First  Revised  Sheet  No.  78 
Original  Sheet  No.  78A 
Sheet  No.  79 

First  Revised  Sheet  No.  81 
First  Revised  Sheet  No.  88 
First  Revised  Sheet  No.  91 
First  Revised  Sheet  No.  98 
First  Revised  Sheet  No.  99 
First  Revised  Sheet  No.  100 
First  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  102 
First  Revised  Sheet  No.  103 
F  irst  Revised  Sheet  No.  104 
First  Revised  Sheet  No.  105 
First  Revised  Sheet  No.  106 
Original  Sheet  No.  106A 
First  Revised  Sheet  No.  107 
Original  Sheet  No.  107A 
First  Revised  Sheet  No.  108 
First  Revised  Sheet  No.  109 
First  Revised  Sheet  No.  110 
First  Revised  Sheet  No.  Ill 
First  Revised  Sheet  No.  112 
First  Revised  Sheet  No.  113 


First  Revised  Sheet  No.  114 
First  Revised  Sheet  No.  115 
First  Revised  Sheet  No.  116 
First  Revised  Sheet  No.  117 
First  Revised  Sheet  No.  118 
First  Revised  Sheet  No.  124 
First  Revised  Sheet  No.  125 
First  Revised  Sheet  No.  126 
First  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  128 
First  Revised  Sheet  No.  129 
First  Revised  Sheet  No.  130 
First  Revised  Sheet  No.  131 
Original  Sheet  No.  131 A 
First  Revised  Sheet  No.  132 
Original  Sheet  No.  132A 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  147 
First  Revised  Sheet  No.  148 
First  Revised  Sheet  No.  150 
First  Revised  Sheet  No.  156 
First  Revised  Sheet  No.  158 
First  Revised  Sheet  No.  159 
First  Revised  Sheet  No.  160 
First  Revised  Sheet  No.  161 
First  Revised  Sheet  No.  162 
First  Revised  Sheet  No.  163 
First  Revised  Sheet  No.  164 
First  Revised  Sheet  No.  165 
First  Revised  Sheet  No.  166 
First  Revised  Sheet  No.  167 
First  Revised  Sheet  No.  168 
Sheet  Nos.  169-172 
First  Revised  Sheet  No.  175 
First  Revised  Sheet  No.  176 
First  Revised  Sheet  No.  177 
First  Revised  Sheet  No.  178 
First  Revised  Sheet  No.  179 
First  Revised  Sheet  No.  180 
First  Revised  Sheet  No.  181 
First  Revised  Sheet  No.  224 
First  Revised  Sheet  No.  225 
First  Revised  Sheet  No.  228 
First  Revised  Sheet  No.  229 
Second  Revised  Sheet  No.  230 
First  Revised  Sheet  No.  231 
First  Revised  Sheet  No.  233 
First  Revised  Sheet  No.  272 
First  Revised  Sheet  No.  274 
First  Revised  Sheet  No.  275 
First  Revised  Sheet  No.  279 
Sheet  Nos.  280  and  281 
First  Revised  Sheet  No.  282 
First  Revised  Sheet  No.  283 
First  Revised  Sheet  No.  284 
First  Revised  Sheet  No.  293 
First  Revised  Sheet  No.  294 
First  Revised  Sheet  No.  295 
First  Revised  Sheet  No.  296 
First  Revised  Sheet  No.  302 
First  Revised  Sheet  No.  305 
First  Revised  Sheet  No.  306 
First  Revised  Sheet  No.  313 
First  Revised  Sheet  No.  322 
First  Revised  Sheet  No.  323 
First  Revised  Sheet  No,  324 
First  Revised  Sheet  No.  341 
First  Revised  Sheet  No.  347 
First  Revised  Sheet  No.  352 
First  Revised  Sheet  No.  358 
First  Revised  Sheet  No.  359 
First  Revised  Sheet  No.  366 
First  Revised  Sheet  No.  367 
First  Revised  Sheet  No.  368 
First  Revised  Sheet  No.  369 
First  Revised  Sheet  No.  373 


First  Revised  Sheet  No.  374 
Fi'  :i  Revised  Sheet  No.  375 
Fiisi  Revised  Sheet  No.  376 
"First  Revised  Sheet  No.  377 
First  Revised  Sheet  No.  378 
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BILUNO  COOE  6717-01-M 

[Docket  No.  RP94-338-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Tariff  Filing 

August  3,  1994. 

Take  notice  that  on  July  29.  1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  and  acceptance,    • 
pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act  and  the  Commission's 
Order  Affirming  Initial  Decision  and 
Order  on  Rehearing  issued  concurrently 
on  June  16.  1994.  at  Docket  No.  RP90- 
81-000.  et  al..  and  Docket  No.  RP91-26- 
.  000.  et  al.  (June  16th  Orders) 
respectively,  certain  tariff  sheets  to  its 
Second  Revised  Volume  No.  1-A  Tariff. 

El  Paso  states  the  tendered  tariff 
sheets,  proposed  to  become  effective 
August  1.  1994.  provide  for  a  decrease 
of  $.0013  per  dth  in  El  Paso's  currently 
effective  take-or-pay  Throughput 
Surcharge  (Throughput  Surcharge) 
resulting  from  the  removal  of  the 
unamortized  portion  of  certain 
ineligible  costs  resuhing  from  the  June 
16th  Orders. 

El  Paso  states  that  it  is  requesting 
waiver  of  the  notice  requirement  of 
§  154.22  of  the  Commission  Regulations 
pursuant  to  §  154.51  to  permit  the 
tendered  tariff  sheets  to  become 
effective  on  August  1.  1994.  El  Paso 
states  that  the  instant  revision  results  in 
a  decrease  to  the  currently  effective 
Throughput  Surcharge  and  no  party  will 
be  adversely  affected  by  the  shortened 
notice. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
affected  interstate  pipeline  system 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10.  1994. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  94-19324  Filed  8-8-94:  8:45  ami 
BILUN6  COOE  6717-01-M 


[Docket  No.  MT94-1 3-000] 

Florida  Gas  Transmission  Co.;  Notice 
Of  Proposed  Changes  In  FERC  Gas 
Tariff 

August  3.  1994. 

Take  notice  that  on  July  29.  1994. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  FGT's  FERC  Gas  Tariff.  Third  Revi<;ed 
Volume  No.  1.  the  following  tariff 
sheets,  proposed  to  be  effective  August 
1.  1994: 

Second  Revised  Sheet  No.  12 
Set  ond  Revised  Sheet  No.  26 
Third  Revised  Sheet  No.  42 
Third  Revised  Sheet  No.  43 
Second  Revised  Sheet  No.  49 
Third  Revised  Sheet  No.  207 
.Second  Revised  Sheet  No.  208 

FGT  states  that  such  tariff  sheets  are 
being  submitted  pursuant  to  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Order  No.  566  in  order  to 
incorporate  the  Commission's  changes 
therein  effective  August  1, 1994. 

FGT  further  states  that  copies  of  thv 
filing  have  been  mailed  to  each  of  its 
customers  affected  by  this  filing  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary: 
IFR  Doc.  94-19334  Filed  8-8-94;  8:45  am) 

BtLLING  COOE  6717-01-M 


[Docket  No.  RP94-332-000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  3.  1994. 

Take  notice  that  on  July  29.  1994. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  piin 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of 
September  1.  1994: 

First  Revised  Sheet  No.  18 
Original  Sheet  No.  18A 
Second  Revised  Sheet  No.  46A 
First  Revised  Sheet  No.  47 
Original  Sheet  No.  47A 
Fourth  Revised  Sheet  .No.  207 

FGT  states  that  H  is  filing  the  above 
referenced  tariff  sheets  in  order  to:  (1) 
Clarify  that  the  Fuel  Reimbursement 
Charge  retained  by  FGT  does  not  apply 
to  volumes  transported  through  non- 
contiguous laterals  without  compression 
nor  through  laterals  without 
compression  behind  processing  plants 
where  volumes  transported  are 
consumed  within  the  plant;  and  (2) 
modify  the  Fuel  Reimbursement  Charge 
Adjustment  mechanism  to  permit  FGT 
to  discount  the  fuel  charge  for  certain 
Western  Division  transportation 
services. 

FGT  states  that  it  does  not  incur 
compressor  fuel  usage  in  certain 
instances  described  in  its  filing.  FGT 
states  that  it  is  filing  to  clarify  that  the 
Fuel  Reimbursement  Charge  is  not 
applicable  to  the  these  situations. 

FGT  also  states  that  it  is  proposing  to 
change  the  Fuel  Reimbursement  Charge 
mechanism  to  permit  FGT  to  discount 
the  Fuel  Reimbursement  Charge  for 
Western  Division  transportation  servia: 
only,  but  not  below  any  incremental 
fuel  usage  incurred  (which  represents 
the  variable  fuel  cost  of  the 
transactions),  without  having  such 
discounts  made  at  FGT's  expense.  FGT 
believes  that  this  flexibility  is  necessary 
if  FGT  is  to  generate  additional 
throughput  from  its  Western  Division 
facilities,  to  the  benefit  of  the  entire 
system  while,  at  a  minimum,  fully 
recovering  all  variable  costs  associated 
with  transaction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10.  1994. 
Protests  will  be  considered  by  the 
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IFR  Doc.  94-193  15  Filed  8-8-94;  8:45  am] 

BILUNO  COOe  f717  «1-M 


pocket  No.  MT^KMXW] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FQRC  Gas  Tariff 


August  3.  1994. 

Take  notice 
Northern  Natu 
(Northern)  ten 
part  of  Northej 
Revised  Volu 
sheets,  propo: 
1, 1994: 

Second  revised  : 
First  Revised  Sh4 
First  Revised  Sh 


at  on  July  29,  1994, 
Cas  Company 

ered  for  filing  to  become 
s  FERC  Gas  Tariff.  Fifth 
1,  the  following  tariff 

id  to  be  effective  August 

Bt  No.  220 
No.  221 
No.  256 


Northern  stajes  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
Order  No.  566  by  (1)  deleting  the 
provision  involving  the  complaint  log 
and  (2)  deleting  from  the  provision  on 
information  required  for  a  valid  request 
the  information  regarding  (a)  marketing 
affiliate  involvtment  in  the  transaction, 
(b)  producing  area  of  the  source  of 
supply,  (c)  total  volumes  requested  to  be 
transported  ovir  the  life  of  the 
agreement  and  [d)  the  state  of  ultimate 
end-use  of  the  ]  as. 

Northern  fur  her  states  that  copies  of 
the  filing  have  )een  mailed  to  each  of 
its  customers  apd  interested  State 
Commissions. 

desir 


filiig 
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protest  said 
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Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

•  Acting  Secretary- 
[FR  Doc.  94-19338  Filed  8-8-94;  8:45  am) 

WLUNG  COOC  C717-01-M 

[Docket  No.  MT94-1 4-000] 

Overtttrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

August  3,  1994. 

Take  notice  that  on  July  29.  1994. 
Overthrust  Pipeline  Company,  tendered 
for  filing  and  acceptance  to  be  effective 
August  1,  1994,  First  Revised  Sheet  Nos. 
30,  37,  39,  40,  42,  58  and  77  to  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff.  These  tariff  sheets  revise 
currently  effective  tariff  provisions  to 
comport  with  the  requirements  of  Order 
No.  566  issued  by  the  Commission  on 
June  17, 1994. 

Overthrust  states  that  it  seeks 
Commission  waiver  of  18  CFR  154.22  so 
that  the  tendered  tariff  sheets  may 
become  effective  August  1, 1994,  the 
effective  date  of  Order  No.  566. 

Overthrust  states  further  that  this 
filing  was  served  upon  its  jurisdictional 
customers  and  appropriate  Public 
Service  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  vdth  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations  (18 
CFR  385.211  and  385.214.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
IFR  Doc.  94-19335  Filed  8-8-94;  8:45  ami 

BtLUNG  CODE  <717-01-M 

[Docket  No.  RP94-344-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Compliance  Filing 

August  3,  1994. 

Take  notice  that  on  July  29,  1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  submitted  a  report  in 
compliance  with  the  Commission's 


December  22, 1992  Order  on 
Compliance  with  Restructuring  Rule.  61 
FERC  161,357  at  62.400  (1992) 
(December  22. 1992  Order). 

Panhandle  states  that  this  report  and 
the  data  contained  herein  are  consistent 
with  the  requirements  of  the  December 
22, 1992  Order  and  demonstrate  that 
15.1  Bcf  of  retained  storage  capacity  is 
necessary  to  meet  transportation 
customer  service  requirements  on  the 
Panhandle  system. 

Panhandle  states  that  copies  of  its 
report  have  been  served  on  all  parties  to 
the  RS92-22-O00  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  ins(>ection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-19321  Filed  8-8-94;  8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  No.  MT94-1&-O00] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

August  3,  1994. 

Take  notice  that  on  August  1,  1994, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  and  acceptance  to  be 
effective  August  1,  1994,  first  Revised 
Sheet  Nos.  49,  50,  53.  72,  95,  and  96  and 
Second  Revised  Sheet  Nos.  40,  46  and 
71  to  First  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff. 

Questar  states  that  these  tariff  sheets 
revise  currently  effective  tariff 
provisions  to  (1)  he  consistent  with  the 
requirements  of  Order  No.  566  issued  by 
the  Commission  on  Jime  17, 1994,  and 
(2)  facilitate  Questar's  operations  under 
that  order. 

Questar  states  that  it  seeks 
Commission  waiver  of  18  CFR  154.22  so 
that  the  tendered  tariff  sheets  may 
become  effective  August  1, 1994,  the 
effective  date  of  Order  No.  566. 

Questar  states  further  that  this  filing 
was  served  upon  its  jurisdictional 
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customers  and  the  Wyoming  and  Utah 
Public  Service  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  tlie  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copie.'; 
of  this  filing  are  on  file  with  the 
Commission  and  art;  available  for  public 
in.spection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  94-19333  Filed  8-8-94;  8:45"aiiil 

BILLING  CODE  6717-41-M 


[Docket  No.  RP94-331-000] 

Questar  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  3.  1994. 

Take  notice  that  on  August  1.  1994. 
Questar  Pipeline  Company,  tendered  for 
filing  and  acceptance  to  be  effective 
September  1.  1994,  revised  and  original 
tariff  sheets  as  listed  on  Appendix  A  to 
the  filing. 

Questar  states  that  these  tariff  sheets 
revise  First  Revised  Volume  1  of  its 
FERC  Gas  Tariff  by  incorporating 
changes  that  refiect  Questar's  customer 
needs  as  well  as  its  operating  experience 
in  providing  restructured  services  under 
Order  No.  636. 

Questar  states  further  that  it  seeks 
Commission  approval  of  various  tariff 
revisions  and  additions  applicable  to 
the  Statement  of  Rates,  Index  of 
Shippers,  EBB  information,  bidding 
periods  for  and  awarding  of  Questar's 
firm  service  and  shippers'  relea-sed 
capacity,  notice  of  recall  and 
withdrawal  of  released  capacity, 
interruption  and  curtailment 
procedures,  contract  amendments, 
assessment  of  imbalance  charges  on 
inactive  contract';,  crediting  of 
interruptible  revenues,  u.se  of  receipt 
and  delivery  points  and  allocation  of    , 
interruptible  storage  st  .'•vict'. 

Questar  also  seeks  Q)inniis.-,iijii 
approval  of  the  correction  of  various 
typographical  errors  or  technical 
oversights. 

Questar  explains  that  approval  of  the 
propn.sed  tariff  revisions  will  enable 


Questar  to  resolve  various  areas  of 
concern  and  to  ser\'e  its  customers  more 
efficiently  and  effectively  as  it  operates 
in  the  po.st-Order  No.  63G  environment. 

Questar  states  that  this  filing  was 
served  upon  its  jurisdictional  customers 
and  the  Wyoming  and  Utah  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulatio.-is  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10,  1994.  Protests  will 
be  c:onsidered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding;. 
Any  person  wishing  to  become  a  party 
must  file  a  m.otion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
IFK  Doc.  94-19326  Filed  8-8-94;  8:45  anil 

BILIING  CODE  6717-01-M 


[Docket  No.  RP94-264-003] 

Southern  Natural  Gas  Co.;  Notice  of 
Revised  GSR  Tariff  Sheets 

Augu-st  3.  1994. 

Take  notice  that  on  July  29.  1994. 
Southern  Natural  Gas  Company 
(Southern)  submitted  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  Seventh 
Revised  Volume  No.  1,  to  reflect  an 
inri^ase  in  GSR  billing  units  •-'"'"'H-tive 
August  1,  1994.  due  to  neu 
transportation  commitmeiUs  iiiider  rate 
schedule  FT; 

Tenth  Revised  .Sheet  No.  15 
Tenth  Revised  Sheet  No.  17 
Eighth  Revised  Sheet  No.  29 
Eighth  Revised  Sheet  No.  30 
Eighth  Revised  Sheet  No.  31 

Southern  states  that  copies  of  the 
filing  were  sen,'ed  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  prote.st  said 
filing  should  file  a  protest  with  the 
Federal  EnergyRegulatorv  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  10.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Southern's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Sr-crvtary. 

IFR  Dtic.  94-19329  Filed  8-8-94;  8:45  am] 
BILUriG  CODE  6717-01-M 


[Docket  No.  RP94-341-000] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  3.  1994. 

Take  notice  that  on  July  29. 1994. 
Te.xas  Gas  Transmission  Corporation 
I  fexas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  .sheet  to  its  FERC  Gas  Tariff,  with 
a  proposed  effective  date  of  August  1. 
1994: 

First  Revised  Sheet  No.  223 

Te.xas  Gas  stales  that  the  revised  tariff 
sheet  is  being  filed  to  extend  the  i  lear- 
up  period  for  recovering  past  period 
debit  billing  adjustments  to  its  Account 
No.  191  after  termination  of  its  PG.\ 
pursuant  to  restmcturing  its  services 
under  Order  No.  636.  Texas  Cas 
requests  an  extension  of  the  initial  nine- 
month  period  by  an  additional  period 
equal  to  the  later  of  fifteen  (15)  months 
or  in  the  case  of  any  litigation, 
arbitration  or.  any  administrative 
proceeding  affecting  such  adjustment, 
ninety  (90)  days  after  a  final 
nonappealable  resolution  of  such 
proceeding. 

Texas  Gas  notes  that  copies  of  the 
filing  are  being  mailed  to  Texas  Gas' 
affected  customers  and  interested  slate 
commissions  and  are  being  ser.ed  on  all 
parties  in  Docket  No.  RS92-24  and 
Docket  No.  RP94-125  (Texas  Gas'  initial 
filing  to  recover  Account  No.  191  costs). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10. 1994. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Any  person  m  ishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  wilh  the  Commission  and  are 
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available  for 

public  referenc^ 

Linwood  A 

Acting  Secretary. 

IFR  Doc.  94-193i3  Filed  8-8-94;  8:45  am 

WLUNO  CODE  mr-Dt-M 


ic  inspection  in  the 
room. 
.  Jr., 


Transwestem 
Proposed 


Pipeline  Co.;  Notice  of 
Cher>ges  in  FERC  Gas  Tariff 


August  3,  1994. 

Take  notice  tkat  on  July  29. 1994, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERGGas  Tariff,  Second 
Revised  VoliunA  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
August  1, 1994: 

3rd  Revised  Sheet  No.  15 
3rd  Revised  Sheet  No.  16 
9th  Revised  Sheet  No.  25 
6th  Revised  Sheet  No.  25A 
5th  Revised  Sheet  No.  34 
4th  Revised  Sheet  No.  35 
12th  Revised  Sheit  No.  73 
15th  Revised  Sheit  No.  74 
11th  Revised  Sheit  No.  75 

On  June  17, 1094,  the  Commission 
issued  Order  No.  566,  "Standards  of 
Conduct  and  Reporting  Requirements 
for  Transportation  and  Affiliate 
Transactions."  amending  its  regulations 
governing  standards  of  conduct  and 
reporting  requirements  for 
transportation  ahd  marketing  affiliate 
transactions.  Transwestem  is  making 
the  filing  to  enact  tariff  changes  in 
compliance  witn  Order  No.  566. 
Accordingly.  Transwestem  proposes  to 
eliminate  certain  items  contained  in  the 
request  for  transportation  service  from 
Rate  Schedules  FTS-1,  FTS-2.  and  ITS- 
1.  In  addition,  ii  i  accordance  with 
revised  §  250.16  of  the  Commission's 
regulations.  Traiswestem  proposes  to 
revise  Section  1 ),  Order  No.  497 
Compliance  of  t  le  General  Terms  and 
Conditions  of  T  answestem's  FERC  Gas 
Tariff  to:  (1)  del  jte  §  19.2,  Requests  for 
Transportation  l)ervice,  (2)  revise  §  19.3, 
Procedures  Regi  jding  Complaints  to 
delete  any  refenmces  to  a  complaint  log 
which  is  no  lonter  required,  and  (3) 
delete  §  19.4,  C<  mmunication  of  Pricing 
and  Capacity  In  brmation. 

In  addition.  T  -answestem  is 
concurrently  fil  ng  revised  procedures 
implementing  tike  standards  of  conduct 
in  18  CFR  161.3  and  284.286  in 
comphance  witi  i  Order  No.  566, 
consistent  with  ;he  tariff  changes  being 
made. 

Transwestem  [states  that  copies  of  the 
filing  were  serv<d  on  its  gas  utility 
customers,  inter  ested  state 
commissions,  ai  id  all  parties  to  this 
proceeding. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-19337  Filed  8-8-94;  8:45  ami 

BILLING  CODE  (Tir-OI-M 

Pocket  No.  TM94-S-30-000] 

Trunkline  Gas  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  3,  1944. 

Take  notice  that  on  August  1, 1994, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing.  Trunkline  requests  an 
effective  date  of  September  1, 1994. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
23  (Miscellaneous  Revenue 
Flowthrough  Surcharge  Adjustment)  of 
the  General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Trunkline  requests  waiver  of  any 
provisions  of  the  Commission's 
Regulations  which  may  be  necessary  to 
make  the  tariff  sheets  and  rates 
submitted  herewith  effective  September 
1, 1994. 

Tmnkline  further  states  that  copies  of 
the  filing  are  being  served  on  all 
customers  subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  vvith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
August  10,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  94-19330  Filed  8-8-94;  8:45  am) 

BtLLINO  CODE  6717-et-M 


Pock9t  No.  TA95-1 -35-000] 

West  Texas  Gas  Inc.;  Notice  of  Filing 

August  3.  1994. 

Take  notice  that  on  August  1, 1994, 
West  Texas  Gas,  Inc.  (WTG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Twelfth  Revised 
Sheet  No.  4,  proposed  to  be  effective 
October  1,1994. 

WTG  states  that  Twelfth  Revised 
Sheet  No.  4  and  the  accompanying 
explanatory  schedules  constitute  WTG's 
annual  PGA  filing  submitted  in 
accordance  with  the  Commission's 
purchased  gas  adjustments  regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  motions  or 
protests  should  be  filed  on  or  before , 
August  18,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-19331  Filed  d-«-94;  8r45  ami 

BILUNC  COOE  6717-01-M 


[Docket  No.  MT94-17-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Filing 

August  3,  1994. 

Take  hotice  that  on  August  1,  1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
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following  revised  tariff  sheets,  with  an 
effective  date  of  August  1, 1994. 

First  Revised  Sheet  Nos.  187-188 
First  Revised  Sheet  No.  191 
First  Revised  Sheet  No.  194 
Second  Revised  Sheet  Nos.  195-196 
First  Revised  Sheet  Nos.  199-200 
Second  Revised  Sheet  No.  201 
Second  Revised  Sheet  Nos.  203-204 
Second  Revised  Sheet  No.  206 
First  Revi,sed  Sheet  Nos.  208-215 
First  Revised  Sheet  No.  222 
First  Revised  Sheet  No.  226 

WiUiston  Basin  states  that  it  is 
submitting  the  above  tariff  sheets  to 
comply  with  the  Commission's  June  17, 
1994,  Final  Rule  to  Docket  No.  RM94- 
6-0000  regarding  standards  of  conduct 
and  reporting  requirements  for 
transportation  and  affiliate  transactions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiHng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice-and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  10, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on 
3ile  with  the  Commission  and  are 
available  for  publiainspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-19932  Filed  8-8-94;  8:45  ami 

BILLING  COOE  6717-01-M 

[Docket  No.  RP94-267-001J 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

August  3,  1994. 

Take  notice  that  on  July  29,  1994. 
Wyoming  Interstate  Company.  Ltd. 
( WIC),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  2,  Substitute  Sheet  No.  82. 
This  substitute  tariff  sheet  reflects  the 
Commission  directive  pursuant  to  its 
order  dated  June  29, 1994. 

WIC  states  that  the  filed  tariff  sheet 
provides  for  fully  crediting  of 
interruptible  transportation  revenues,  as 
proposed  in  WIC's  initial  filing  in  this 
docket,  to  be  effective  December  1, 
1994. 

WIC  states  that  copies  of  this  filing  are 
being  served  on  all  participates  listed  on 
the  Commission's  official  service  list  in 
this  Docket. 


Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  10,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-19328  Filed  8-8-94;  8:45  am) 

BILUNG  COOE  6717-01-M 


Western  Area  Power  Administration 
RIN:  1901-AA50  , 

Proposed  Energy  Planning  and 
Management  Program 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  proposed  Program  and 
request  for  public  comments. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  proposes  to 
adopt  an  Energy  Plarming  and 
Management  Program  (Program).  The 
Program  is  being  proposed  in  part  to 
implement  section  114  of  the  Energy 
Policy  Act.  The  proposed  Program 
would  require  the  preparation  of 
integrated  resource  plans  (IRP)  by 
Westeni's  customers  and  establish  a 
framework  for  extension  of  existing  firm 
power  resource  commitments. 
DATES  AND  ADDRESSES:  Combined  public 
information/comment  forums  on  the 
proposed  Program  will  be  held  on  the 
following  dates  and  at  the  following     . 
locations: 
September  7,  1994,  9  a.m..  Doublevvood 

Inn,  3333  Thirteenth  Avenue  South, 

Fargo.  ND  (701)  235-3333 
September  8, 1994, 1  p.m.,  Ramkota 

Convention  Center.  2400  North  Louise 

Avenue,  Sioux  Falls,  SD  (605)  33&- 

0650 
September  9,  1994, 10  a.m..  Red  Lion, 

2001  Point  West  Way,  Sacramento, 

CA  (916)  929-8855 
September  13,  1994, 10  a.m.,  Holiday 

Inn,  10  East  120  Avenue,  Northglenn, 

CO  (303)  452-4100 
September  15, 1994, 1  p.m.  Doubletree 

Hotel,  215  West  South  Temple,  Salt 

Lake  City,  UT  (801)  531-7500 


September  26,  1994. 1  p.m..  Airport 
Hilton.  700  North  Haven  Avenue. 
Ontario.  CA  (909)  980-0400 

September  27. 1994. 1  p.m..  Phoenix 
Area  Office  Conference  Room,  615 
South  43rd  Avenue,  Phoenix.  AZ 
(602)  352-2662 
Written  comments  on  the  proposed 

Program  should  be  submitted  to 

Western  by  October  11, 1994. 

FOR  FURTHER  INFORMATK)N  CONTACT:  To 

submit  written  comments,  or  for 

additional  information,  please  contad: 

Robert  C.  Fullerton,  Western  Area 
Power  Administration,  P.O.  Box  3402, 
A6100.  Golden,  CO  80401-0098  (303) 
275-1610 

James  D.  Davies.  Billings  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  35800.  Billings.  MT  59107- 
5800 (406) 657-6532 

Stephen  A.  Fausett.  Loveland  Area 
Office.  Western  Area  Power 
Administration.  P.O.  Box  3700. 
Loveland,  CO  80539-3003  (303)  490- 
7201 

J.  Tyler  Carison,  Phoenix  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005- 
6457 (602) 352-2453 

James  C.  Feider,  Sacramento  Area 
Office,  Western  Area  Power 
Administration.  1825  Bell  Street. 
Suite  105.  Sacramento.  CA  95825- 
1097  (916) 649-4418 

Kenneth  G.  Maxey,  Salt  Lake  City  Area 
Office,  Western  Area  Power 
Administration.  P.O.  Box  11606;  Sah 
Lake  City,  UT  84147-0606  (801)  524- 
6372 

SUPPLEMENTAL  INFORMATION: 
Background 

On  April  19.  1991.  Western  proposed 
in  concept  an  Energy  Planning  and 
Management  Program  (56  FR  16093). 
The  goal  of  the  Program  was  to  require 
planning  and  efficient  electric  energy 
use  by  Western's  long-term  firm  power 
customers  and  to  extend  Western's  firm 
power  resource  commitments.  On  May 
1,  1991.  Westem  armounced  its 
intention  to  prepare  an  environmental 
impact  statement  (EIS)  on  the  Program 
due  to  potentially  significant 
environmental  and  economic  issues  that 
may  be  of  interest  to  the  public  (56  FR 
19995). 

Combined  public  information/ 
environmental  scoping  meetings  on  the 
Program  were  held  in  seven  States  in 
June  of  1991.  Based  on  the  feedback 
received  fitim  these  meetings,  Westem 
developed  altemafives  to  be  analyzed  in 
the  EIS.  Alternatives  workshops  were 
held  in  eight  cities  during  March  and 
April  1992.  Based  on  further  public 
input  received  during  these  workshops, 
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as  well  as  coipments  previously 
received.  Weitem  announced  a  tentative 
preferred  alternative  for  the  EIS  in  a 
Program  newsletter  in  June  of  1992. 

On  Octobe*  24. 1992,  the  President 
signed  into  law  the  Energy  Policy  Act  of 
1992  (EPAct)|  Public  Law  102-486. 
Section  114  of  that  legislation  requires 
the  preparation  of  IRPs  by  Western's 
customers  an  i  amends  Title  II  of  the 
Hoover  Powet  Plant  Act  of  1984. 
Western  has  Adjusted  its  Program 
proposal  to  riflect  fully  the  provisions 
of  this  law.    i 

On  March  il.  1994.  a  notice  of  public 
availability  of  the  draft  EIS  was 
published  in  the  Federal  Register  (59 
FR  15198).  Tke  Environmental 
Protection  Aj  ency  also  published  a 
notice  of  aval  lability  of  the  draft  EIS  on 
April  1. 1994,  officially  starting  a  45-day 
public  commsnt  period.  Eight  hearings 
were  held  thi  oughout  Western's  service 
territory,  witfc  over  130  members  of  the 
public  in  attendance.  About  200  voitten 
comments  w^re  received  on  the  draft 
EIS.  Discussion  of  all  comments  is 
attached  to  tl:  is  Federal  Register  notice. 

Western  is  now  at  the  point  in  the 
Program  dev(  lopment  process  when 
issuance  of  p  roposed  procedures  is 
appropriate.  A  60  day  consultation  and 
comment  pei  iod  starts  with  the 
publication  c  f  this  notice  in  the  Federal 
Register. 

Proposed  Ac  ion 

The  Progra  m  goal  is  to  promote  the 
efficient  use  )f  electric  energy  by 
Western's  cu  ;tomers  and  to  extend 
Western's  loig-term  firm  power 
resource  con:  mitments  in  support  of 
customer  IRF  s.  A  major  purpose  of  this 
action  is  to  a  isure  the  customers  who 
purchase  Fee  eral  power  greater  stability 
in  planning  far  future  resources  than 
would  exist  i  n  the  absence  of  the 
Program.  Th(  Program  proposal  has  two 
major  compc  nents:  (1)  an  IRP  provision 
conforming  t  j  the  requirements  of 
EPAct  and  (2 )  a  Power  Marketing 
Initiative  (Ph  11).  The  IRP  provision, 
formerly  knc  wn  as  the  Energy 
Management  Program,  would  require 
most  long-tei  m  firm  power  customers  to 
(1)  develop  a  nd  implement  an  IRP,  (2) 
submit  an  uj  dated  IRP  every  5  years, 
and  (3)  subn  it  an  annual  progress 
report.  A  dif  erent  requirement  for  small 
customers  w  th  an  annual  load  or  usage 
of  25  gigawa  thours  (GWh)  or  less  is 
proposed,  as  allowed  in  the  Energy 
Policy  Act  o  1992.  This  IRP  provision 
and  small  cu  stomer  provision  will 
amend  Westi  sm's  Final  Amended 
Guidelines  a  id  Acceptance  Criteria 
(G&AC)  for  C  ustomer  Conservation  and 
Renewable  E  nergy  (C&RE)  Programs  of 
\ugust  21. 1  )85  (50  FR  33892).  Western 


will  continue  to  provide  a  wide  range  of 
technical  assistance  services  to 
customers.  A  penalty  provision  for 
noncompliance  with  the  IRP  provision 
would  consist  of  a  10-percent  surcharge 
for  the  first  12  months  of 
noncompliance.  20  percent  for  the  next 
12  months  of  noncompliance,  and  30 
percent  thereafter  for  as  long  as 
noncompliance  persists.  In  lieu  of  a 
surcharge  after  the  first  12  months  of 
noncompliance.  Western  proposes  to 
impose  a  10-percent  resource  reduction 
penalty  if  such  an  approach  is  more 
effective  in  assuring  compliance  or  is 
more  cost-effective  for  Western. 
Penalties  in  existing  contracts  will 
continue  to  be  in  effect  until  changed. 
The  j)enalties  proposed  in  this  Program 
will  be  incorporated  into  the  contracts 
that  extend  resources  and  will  be 
effective  upon  contract  execution. 

The  proposed  PMI  would  extend  a 
major  portion  of  the  power  currently 
under  contract  with  existing  purchasers. 
Western  proposes  to  extend  its  existing 
long-term  finn  resource  commitments, 
subject  to  the  outcome  of  project- 
specific  environmental  work  as 
appropriate.  Western  projects  proposed 
for  initial  coverage  under  this  PMI  are 
the  Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  and  the  Loveland  Area 
Projects.  The  term  of  the  extension 
would  be  18  years  from  the  date  that 
existing  contracts  expire.  The  level  of 
the  commitment  to  existing  customers 
would  be  a  project-specific  percentage 
of  the  resource  available  when  existing 
contracts  expire,  as  described  in  section 
rV.C  of  the  proposed  Program,  with  two 
withdrawals  at  5-year  inter\'als  after  the 
new  contracts  become  effective. 
Unextended  resources  would  be 
available  for  allocation  to  new 
customers  and  other  purposes  as 
determined  by  VVestern.  In  addition, 
marketable  resources  placed  under 
contract  could  be  adjusted  on  5  years' 
notice,  and  then  only  in  response  to 
changes  in  hydrology  and  river 
operations. 

Western  believes  that  customer 
actions  taken  as  a  result  of  preparing  an 
IRP  should  (1)  either  maintain  or 
enhance  existing  energy  services 
provided  to  consumers  served  by 
Federal  power  customers;  (2)  produce 
savings  or  benefits  equal  to  or  exceeding 
investment  and  operational  costs  over 
some  reasonable  period  of  time  for 
demand-side  management  (DSM) 
alternatives,  renewable  energy 
investments,  or  supply-side  efficiency 
improvements;  (3)  produce  measurable 
energy  and/or  capacity  benefits  as  a 
result  of  customer  investments;  and  (4) 
demonstrate  sensitivity  to 
environmental  impacts  andvalues. 


In  these  proposed  procedures. 
Western  commits  to  the  use  of  IRP 
principles  in  its  own  resource 
acquisition  and  transmission  planning 
programs.  Western's  commitment 
concerning  the  use  of  IRP  principles 
will  be  pursued  independently  from  the 
Program  through  a  separate  public 
process  by  Western  starting  within  90 
days  after  the  publication  of  this 
Federal  Register  notice.  This  sepai'ate    . 
public  process  will  commence  with 
publication  in  the  Federal  Register  of  a 
draft  set  of  IRP  principles,  with 
opportunity  for  public  comment  prior  to 
adoption  of  formal  IRP  procedures 
applicable  to  Western. 

The  Program  is  being  developed 
pursuant  to  §§  302(a)  and  501  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  §§  7152  and 
7191;  the  Reclamation  Act  of  1902.  32 
Stat.  388.  as  amended  by  subsequent 
enactments  and  acts  specifically 
applicable  to  the  projects  involved;  and 
section  114  of  the  Energy  Policy  Act  of 
1992,  Public  Law  102^86. 

Proposed  Program 

Section  I — Contents 

Section  II — Definitions 

Section  III — Integrated  Ktisource  Planning 

A.  Applicability 

B.  IRP  Content 

C.  Submittal  Information 

D.  Apptoval  Criteria 

E.  Special  Provisions 

F.  Processing  of  IRPs  and  Small  Customer 
Plans 

G.  Annual  IRP  Progress  Reports 
H.  Noncompliance 

I.  Administrative  Appeal  Process 

).  Periodic  Review  by  VVestern 

K.  IRP  by  Western 

L.  Western  Annual  Report 

M.  Freedom  of  Information  Act 

N.  Program  Review 

Section  IV — Power  Marketing  Initiative 

A.  Applicabinty 

B.  Term 

C.  Resource  Extensions  and  Resource  Po<>l 
Size  . 

D.  Extension  Formula 

E.  Adjustment  Provisions 

F.  New  Purchaser  Eligibility 

G.  Marketing  Criteria 
H.  Process 

Section  V — Energy  Services 
Section  VI— Effective  Date 
Section  11 — Definitions 

A.  The  term  "Administrator"  means, 
the  Administrator  of  the  Western. 

B.  For  any  customer,  the  term 
"applicable  integrated  resource  plan"  or 
"applicable  IRP"  means  the  IRP 
approved  by  Western  under  these  i 
procedures  for  that  customer.                   ' 


C.  The  term  "customer"  or 
."customers"  means  any  entity  or 

entities  purchasing  firm  capacity  with 
or  without  energy  fi-om  Western  under 
a  long-term  firm  power  contract.  Such 
terms  include  member-based 
associations  (MBA)  and  their 
distribution  or  user  members  that 
receive  direct  benefit  from  Western's 
power. 

D.  The  term  "integrated  resource 
planning"  or  "IRP"  means  a  planning 
process  for  new  energy  resources  that 
evaluates  the  full  range  of  alternatives, 
including  new  generating  capacity, 
power  purchases,  energy  conservation 
and  efficiency,  cogeneration  and  district 
heating  and  cooling  applications,  and 
renewable  energy  resources,  in  order  to 
provide  adequate  and  reliable  service  to 
a  customer's  electric  consumers  at  the 
lowest  system  cost.  The  process  shall 
take. into  account  necessary  features  for 
system  operation,  such  as  diversity, 
reliability,  dispatchability.  and  other 
factors  of  risk;  shall  take  into  account 
the  ability  to  verify  energy  savings 
achieved  through  energy  conservation 
and  efficiency  and  the  projected 
durability  of  such  savings  measured 
over  time;  and  shall  treat  demand  and 
supply  resources  en  a  consistent  and 
integrated  basis. 

E.  The  term  "least-cost  option"  means 
an  option  for  providing  reliable  electric 
services  to  electric  consumers  which 
will,  to  the  extent  practicable,  minimize 
life-cycle  system  costs,  including 
adverse  environmental  effects,  of 
providing  such  service.  Tolhe  extent 
practicable,  energy  efficiency  and 
renewable  resources  may  be  given 
priority  in  any  least-cost  option. 

F.  Tne  term  "long-term  firm  power 
contract"  means  any  contract  with 
Western  for  the  sale  of  firm  capacity, 
with  or  without  energy,  which  is  to  be 
delivered  over  a  period  of  more  than  1 
year.  This  term  includes  contracts  for 
the  long-term  sale  of  power  from  the 
Boulder  Canyon  Project. 

G.  The  term  "member-based 
association."  or  "MBA."  means  a 
parent-type  entity  composed  of  utilities 
or  user  members. 

H.  The  term  "purchaser"  means  the 
entity  that  has  signed  a  long-term  firm 
power  contract  with  Western.  It  does 
not  include  distribution  or  user 
members  where  the  MBA  is  the 
purchaser,  and  it  does  not  include  the 
MBA  where  the  distribution  or  user 
members  are  the  purchasers. 

I.  A  "small  customer"  is  defined  as  a 
customer  with  total  annual  sales  or 
usage  of  25  GWh  or  less  which  is  not  a 
meftiber  of  a  joint  action  agency  or  a 
generation  and  transmission  (G&T) 
cooperative  with  power  supply 
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responsibility,  and  that  Western  finds 
has  limited  economic,  managerial,  and 
resource  capability  to  conduct 
integrated  resource  planning. 

Section  III— Integrated  Resource 
Planning 

A.  Applicability:  All  customers  of 
Western  must  prepare  an  IRP.  regardless 
of  a  customer's  resource  needs,  with  the 
following  two  exceptions: 

1.  Those  meeting  the  criteria  for  a 
"small  customer"  as  detailed  in  section 
III.E(l)  of  these  procedures;  and 

2.  State-regulated.  investor-ouTied 
utilities. 

Nothing  in  these  procedures  shall 
require  a  customer  to  take  any  action 
inconsistent  with  a  requirement 
imposed  by  the  Rural  Electrification 
Administration. 

B.  IRP  Content:  An  integrated 
resource  plan  should  support  customer- 
developed  goals  and  schedules.  The 
plan  should  evaluate  the  full  range  of 
practicable  alternatives  for  energy 
resources,  including  the  appropriate  use 
of  cost-effective  renewable  and  DSM 
resources  to  meet  future  needs. 

IRPs  submitted  pursuant  to  these 
procedures  must  consider  electrical 
energy  resource  needs  and  may  also 
consider,  at  the  customer's  option, 
water,  natural  gas.  and  other  energy 
resources.  Each  IRP  submitted  to 
Western  must  meet  the  requirements  of 
the  EPAct.  section  114.  which  provides 
that  IRPs  must: 

1.  Identify  and  accurately  compare  all 
practicable  energy  efficiency  and  energy 
supply  resource  options  available  toihe 
customer. 

2.  Include  a  2-year  action  plan  and  a 
5-year  action  plan  which  describe 
specific  actions  the  customer  will  take 
to  implement  its  IRP. 

3.  Designate  least-cost  options  to  be 
utilized  by  the  customer  for  the  purpose 
of  providing  reliable  electric  service  to 
its  retail  consumers  and  explain  the 
i^asons  why  such  options  were  selected. 

4.  To  the  extent  practicable,  minimize 
adverse  environmental  effects  of  new 
resource  acquisitions. 

5.  In  preparation  and  development  of 
the  plan  (and  each  revision  or 
amendment  of  the  plan),  have  provided 
for  full  public  participation,  including 
participation  by  governing  bodies. 

6.  Include  load  forecasting. 

7.  Provide  methods  of  validating 
predicted  performance  in  order  to 
determine  whether  objectives  in  the 
plan  are  being  met. 

8.  Meet  such  other  criteria  as  the 
Administrator  shall  require  in  this 
Program  or  subsequent  revisions. 


These  criteria  are  discussed  with 
more  detail  and  guidance  in  section 
in.D(l)(a-h). 

C.  Submittal  Information: 

1.  General  Information:  An  IRP 
submitted  to  Western  for  approval  may 
be  a  summary  document  with  sufficient 
detail  for  Western  to  confirm  it  meets 
the  requirements  of  these  procedures,  or 
it  may  be  the  full  plan.  Compliance  with 
these  procedures  is  primarily  the 
responsibility  of  the  purchaser  of  long- 
term  firm  power  from  Western.  If  more 
than  one  long-term  firm  power  contract 
exists  between  Western  and  a  purchaser, 
only  one  IRP  is  required  for  that 
purchaser. 

2.  Submittal  Options:  Customers  may 
submit  IRPs  to  Western  under  one  of  the 
following  options: 

a.  Individual  Submittal:  Purchasers  of 
long-term  firm  power  may  submit  IRPs 
individually. 

b.  MBAs:  MBAs  may  submit 
individual  IRPs  for  each  of  their 
members  or  submit  one  IRP  on  behalf  of 
all  of  their  members,  so  long  as 
individual  member  responsibilities  and 
participation  levels  are  identified.  It  is 
acceptable  for  any  member  of  a 
purchaser  MBA  to  submit  an  individual 
IRP  to  Western. 

c.  IRP  Cooperative:  With  Western's 
approval,  customers  may  form 
integrated  resource  planning 
cooperatives.  Western  believes  the 
benefits  of  joint  integrated  resource 
planning  can  be  significant  and 
encourages  customer  consideration  of 
this  approach  when  an  appropriate 
resource  planning  "decision  block  ' 
exists.  Western  will  allow  the  submittal 
of  joint  IRPs  if  an  appropriate  resource 
planning  decision  block  exists,  such  as 
if  all  the  entities  covered  by  an  IRP  are 
contained  within  a  power  supply  chain, 
so  long  as  individual  member 
responsibilities  and  participation  levels 
are  identified. 

Examples  of  eligible  entities  include 
(1)  existing  first-level  MBAs  which  were 
formed  to  meet  the  load  growth  of  their 
members  through  supply-side  resources, 
such  as  G&T  cooperatives;  (2)  existing 
second-level  MBAs,  such  as 
organizations  with  G&T  cooperative 
members,  which  may  acquire  IRP 
cooperative  status  due  to  the  magnitude 
and  effort  involved  in  development  of 
such  comprehensive  IRPs;  and  3)  new 
associations  where  potential  members 
have  not  previously  evaluated  supply- 
side  and  demand-side  resources  on  a 
joint  basis. 

3.  Small  Customers:  Customers 
approved  by  Western  as  small 
customers  according  to  the  small 
customer  provision,  discussed  in 
section  III.E(l)  of  these  procedures,  shall 
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submit  a  small  cxistomer  plan  in  place 
ofanlRP. 

4.  Schedules :  Every  customer  must 
provide  written  notification  to  Western 
regarding  how  it  intends  to  submit  its 
initial  IRP.  Thk  notification  must  be 
provided  to  th*  Area  Manager  of  the 
area  in  which  jhe  customer  is  located 
within  60  day^  of  the  effective  date  of 
these  proceduaes.  The  submittal  options 
are  discussed  n  section  III.C(2). 

a.  IRP  Cooperative  Status  Requests: 
Requests  for  IHP  cooperative  status  must 
be  made  to  theJArea  Manager  of  the  area 
in  which  the  cystomer  is  located  within 
60  days  of  the  feffective  date  of  these 
procedures,  ar  d  Western  shall  respond 
to  the  requests]  within  30  days  of  their 
receipt.  If  a  reduest  for  IRP  cooperative 
status  is  disap  )roved,  the  requesting 
purchasers  mi  st  submit  their  initial 
IRPs  no  later  t  lan  1  year  after  the  d^te 
of  the  letter  of  disapproval.  Any 
subsequent  re(  uests  by  customers  for 
IRP  cooperative  status  will  be 
responded  to"!  y  Western  within  30  days 
of  receipt  of  th  e  request. 

b.  Small  Cu!  tomer  Requests:  Requests 
for  small  custc  mer  status  must  be  made 
to  the  Area  Mj  nager  of  the  area  in 
which  the  cus  omer  is  located  within  60 
days  of  the  eff  sctive  date  of  these 
procedures.  W  estem  shall  respond  to 
the  requests  w  ithin  30  days  of  receipt  of 
the  request.  If  i  request  for  small 
customer  stati  s  is  disapproved,  the 
requesting  cus  tomer  must  submit  its 
initial  IRP  no  ater  than  1  year  after  the 
date  of  the  letl  Br  of  disapproval.  Any 
subsequent  re  uests  by  customers  for 
small  custome  •  status  will  be  responded 
to  by  Western  within  30  days  of  receipt 
of  the  request. 

c.  Initial  IRI  Submittals:  Each 
customer  mus  submit  its  initial  IRP  to 
the  appropriat  i  Area  Manager  no  later 
than  1  year  aft  jr  the  effective  date  of 
these  procedu  es.  Approved  IRP 
cooperatives  s  lall  be  allowed  18  months 
from  the  effec  ive  date  of  these 
procedures  to  submit  an  initial  IRP. 

d.  IRP  Resu  imittals:  If  an  IRP 
submittal  is  fc  und  to  be  insufficient 
after  Western  -eview,  a  notice  of 
deficiencies  w  ill  be  provided  to  the    - 
entity  that  sul  mitted  the  IRP.  Western, 
working  toget  ler  with  the  customer, 

.will  determin  :  the  time  allowable  for 
resubmitting  t  le  IRP.  However,  the  time 
allowed  for  re  submittal  will  be  not 
greater  than  9  months  after  the  date  of 
the  disapprov  il. 

e.  Updated  RPs:  Updated  IRPs  must 
be  submitted  o  the  appropriate  Area 
Manager  ever '  5  years,  beginning  5 
years  after  We  stem's  approval  of  the 
initial  IRP  sul  mitted. 

D.  Approva  Criteria:  IRP  approval 
will  be  based  ipon  (1)  whether  or  not 


the  IRP  criteria  as  defined  within  these 
procedures  are  satisfactorily  addressed, 
and  (2)  the  reasonableness  of  the  IRP 
given  the  size,  type,  resource  needs,  and 
geographic  area  of  the  customer. 

Customers  will  make  their  own 
choices  regarding  resource  type, 
quantity,  and  timing  in  accordance  with 
their  IRP.  Western  will  not  dictate 
resource  choices. 

Where  a  customer  or  group  of 
customers  implements  the  IRP  process 
under  a  program  responding  to  other 
Federal,  State,  or  other  initiatives, 
Western  shall  accept  and  approve  such 
a  plan  as  long  as  the  IRP  substantially 
complies  with  the  requirements  of  these 
procedures,  and  therefore  meets  the  IRP 
criteria. 

Important  elements  of  an  IRP  are  (1) 
an  assessment  of  resources  on  an 
equitable  basis,  where  supply-side, 
demand-side,  and  renewable  resources 
are  compared  on  a  fair  and  accurate 
basis  to  determine  an  appropriate  low 
cost  resource  portfolio,  and  (2)  an 
integration  of  all  options  in  a 
comprehensive  manner,  as  opposed  to  a 
piecemeal  and  sequential  approach. 

1.  The  IRP  criteria  must  be  addressed 
as  follows: 

a.  Identification  and  Comparison  of 
All  Practicable  Energy  Efficiency  and 
Energy  Supply  Resource  Options:  This 
is  an  assessment  and  comparison  of 
existing  and  future  supply-  and 
demand-side  resource  options  available 
to  a  customer  based  upon  its  size,  type, 
resource  needs,  and  geographic  area. 
Identification  of  resource  options 
evaluated  by  the  specific  customer.  Of 
members  in  the  case  of  IRP  cooperatives 
or  MBAs.  must  be  provided.  The 
options  evaluated  should  relate  to  the 
resource  situation  unique  to  each 
Western  customer  as  determined  by 
profile  data  (such  as  service  area, 
geographical  characteristics,  customer 
mix,  historical  loads,  projected  growth, 
existing  system  data,  rates,  and  financial 
information)  and  load  forecasts. 

Supply-Side  Options:  Supply-side 
options  include,  but  are  not  limited  to. 
purchased  power  contracts  or 
conventional  or  nonconventional 
generation  options. 

Demand-Side  Options:  Demand-side 
options  alter  the  customer's  use  pattern 
in  a  manner  that  provides  for  an 
improved  combination  of  energy 
services  at  least  cost  to  the  customer  and 
the  ultimate  consumer. 

Considerations  that  may  be  used  to 
develop  the  potential  options  include 
cost,  market  potential,  consumer 
preferences,  environmental  impacts, 
demand  or  energy  impacts, 
implementation  issues,  and  commercial 
availability. 


The  IRP  should  discuss  the 
comparisons  made  between  resource 
options  by  describing  (1)  the  method(s) 
or  rationale  used  to  select  the  options  to 
be  compared,  (2)  the  options  evaluated. 
(3)  the  assumptions  and  costs  related  to 
the  options,  and  (4)  the  evaluation 
methods. 

Resource  Comparison — The  IRP 
should  describe  any  quantitative  and    ■ 
qualitative  methods  used  to  compare  the 
resource  options. 

b.  Action  Plans:  Customers  must 
submit  an  action  plan  covering  a 
minimum  period  of  5  years  describing 
specific  actions  the  customer  will  take 
to  implement  its  IRP.  These  plans. must 
outline  both  short-  (2  years)  and  long- 
term  (5  years)  actions  proposed  for 
implementation  during  the  period 
covered  by  the  plan.  Where  a  customer 
is  implementing  IRP  in  response  to 
State,  Federal,  and  other  initiatives. 
Western  will  accept  action  plans  of 
other  than  2  and  5  years  if  they 
substantially  comply  with  EPAct.  This 
action  plan  must  summarize  the  load 
profile  data  and  address  the  results  of 
the  IRP  resource  evaluation.  In  addition, 
the  action  plan  must  include  the 
following: 

(1)  Actions  the  customer  expects  to 
take  in  accomplishing  the  goals 
identified  in  the  IRP  process. 

(2)  Milestones  to  be  used  to  evaluate 
accomplishment  of  those  actions  during 
implementation. 

(3)  Quantified  estimated  energy  and 
capacity  benefits  for  each  action  _ 
planned. 

(4)  Estimated  or  proposed  costs  for 
implementing  each  action.  •  - 

c.  Designated  Least-Cost  Options  to  be 
Utilized:  This  is  a  comparative 
evaluation  of  supply-  and  demand-side 
resources  using  a  consistent  economic 
evaluation  method.  An  objective  of  the 
evaluation  should  be  to  achieve  the  . 
most  cost-effective  energy  services  to 
the  consumer,  taking  into  account 
reliability,  economics,  price  risk,  and  all 
other  factors  influencing  the  quality  of 
energy  services.  The  analysis  should 
consider  impacts  on  suppliers, 
distribution  entities,  and  end-use 
consumers,  as  applicable.  The  resource 
selection  process  and  criteria  should  be 
explicit  and  identify  the  rationale  for 
selection. 

Cost -effectiveness  is  basic  to  this 
evaluation  and  therefore  must  be 
undertaken.  Western  recognizes  the 
criteria  for  determination  of  least-cost 
options  in  each  IRP  will  by  nature  vary 
between  Western's  customers  by  size, 
type,  resource  needs,  and  geographic 
area.  For  Western's  smaller  customers 
that  prepare  an  IRP,  this  may  be  a 
generalized  analysis  which  describes 
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the  cost  comparison  processes  utilized 
and  economic  assumptions.  These  may 
be  limited  to  the  total  resource  cost  test 
for  demand-side  resources  and  may 
involve  simplified  methods  and 
procedures  to  analyze  important 
variations  in  supply-side  characteristics 
such  as  service  jives,  construction 
periods,  and  price  inflation  influences. 
For  Western's  larger  customers  Western 
would  expect  a  much  more  in-depth 
evaluation  of  demand  and  supply 
resource  cost  effectiveness,  on  a 
levelized  basis.  This  may  include 
evaluation  of  demand-side  resources 
under  some  combination  of  the  total 
resource  cost,  participant,  rate  impact 
measure,  utility,  and  societal  tests;  life- 
cycle  screening  and  screening  curve 
analyses  for  the  supply-side  resources; 
production  costing  analysis;  rate  impact 
analysis;  risk  analysis;  and  impacts  to 
the  power  supply  chain  as  applicable. 

Exceptions  to  least-cost-based 
decisions  may  be  made  if  the  customer 
explains  the  basis  for  the  decision  and 
can  show  in  the  IRP  document  that 
decisions  were  made  on  a  clear  analysis 
of  resource  options  and  environmental 
effects. 

d.  Environmental  Effects:  To  the 
extent  practicable,  the  customer  should 
minimize  adverse  environmental  effects 
of  new  resource  acquisitions  and 
document  these  efforts  in  the  IRP 
document.  Customers  are  neither 
precluded  from  nor  required  to  include 
environmental  externalities  as  a  part  of 
their  IRP  process.  Western  will  not 
determine  for  its  customers  the  level  of 
environmental  compliance  appropriate 
for  each  action. 

e.  Full  Public  Participation:  Full 
public  participation  means  that  ample 
opportunity  exists  for  the  public  to 
participate  in  or  influence  the 
preparation  and  development  of  an  IRP. 
An  effective  public  participation 
program  includes  techniques  for  getting 
information  to  the  pubUc  (information 
techniques)  as  well  as  techniques  for 
getting  information  from  the  public 
(involvement  techniques).  Examples  of 
information  techniques  include 
newsletters,  briefings,  feature  stories, 
newspaper  inserts,  and  bill  stuffers. 
Involvement  techniques  include 
activities  such  as  interviews,  meetings 
or  workshops,  infonnal  meetings,  task 
force/advisory  committees,  and  polls. 

Member-based  associations  and  their 
distribution  or  user  members  must 
demonstrate  public  participation  in  the 
development  and  implementation  of  the 
IRP.  Given  the  wide  diversity  of 
customers  that  Western  serves  and  the 
variety  of  resource  planning 
circumstances  that  they  face.  Western  is 
not  proposing  to  mandate  that 


customers  hold  a  specific  number  of 
public  meetings.  The  summary  of  the 
public  participation  process  in  the  IRP 
must  Include  descriptions  of  how  the 
public  was  involved,  resolutions  to 
public  concerns,  and  how  the  public 
influenced  IRP  decisions. 

As  part  of  the  public  participation 
process,  the  governing  body  of  each 
MBA  member  (such  as  a  board  of 
directors  or  city  council)  must  approve 
the  IRP,  confirming  that  all 
requirements  have  been  met.  In  addition 
to  MBA  approval,  customer/member 
approvals  must  be  indicated  by 
signature  of  a  responsible  official  in  the 
IRP  document  submitted  to  Western  or 
by  documentation  of  passage  of  an 
approval  resolution  by  the  appropriate 
governing  body.  The  customer/member 
approvals  should  also  be  included  or 
referred  to  in  the  IRP  document 
submitted  to  Western. 

Several  Western  customers,  such  as 
Department  of  Defense  installations,  . 
Department  of  Energy  laboratories,  and 
State  agencies,  do  not  have  boards  or 
consumers  in  the  normal  utility  sense. 
The  public  participation  requirement  for 
these  customers  is  satisfied  if  there  is 
review  and  concurrence  by  a  top 
management  ofHcial  with  resource 
acquisition  responsibility,  and  the 
concurrence  is  noted  in  the  IRP 
document  submitted  to  Western. 

f.  Load  Forecasts:  Load  forecasting,  as 
a  planning  process  used  to  estimate 
future  electrical  demand  and  energy 
consumption  patterns,  should  include 
data  which  reflects  the  size,  type, 
resource  conditions,  and  demographic 
ncture  of  the  customer  using  an 
accepted  methodology  (such  as  the  time 
series  method,  end-use  method, and/ or 
econometric  method). 

g.  Methods  of  Validating  Predicted 
Performance:  Customers  must  provide 
methods  of  validating  predicted 
performance  in  order  to  determine 

vk  hether  objectives  in  the  IRP  are  being 
met.  Validation  must  include 
identification  of  the  baseline  from 
which  a  customer  will  measure  the 
benefits  of  its  IRP  implementation  and 
then  demonstrate  its  performance 
against  targeted  objectives.  Western  will 
assess  the  merits  of  the  validation 
methods  and  give  latitude  for  any 
identified  lack  of  unavailable  baseline 
data.  A  reasonable  balance  should  be 
slriick  between  the  cost  of  data 
collection  and  the  benefits  resulting 
from  obtaining  exact  information. 

h.  Other  Criteria:  Customers  must 
meet  such  other  criteria  as  the 
Administrator  shall  require  in  this 
Program  or  subsequent  revisions. 

2.  Reasonableness  Test:  Western  will 
use  a  "reasonableness  test"  in  the 


review  and  approval  of  IRPs  and  small 
customer  plans  to  determine  plan 
adequacy.  It  shall  answer  both  of  the 
following  questions: 

a.  Is  the  IRP  consistent,  overall  and  for 
individual  criteria,  with  customer 
achievement  of  its  own  defined  IRP 
goals? 

b.  Does  the  customer  meet  the  full 
intent  of  EPAct  and  these  procedures  in 
their  definition  of  an  IRP  for  each  nf  the 
eight  IRP  criteria,  and  are  they 
appropriate  for  the  customer's  size, 
type,  resource  needs,  and  geographic 
circumstances? 

E.  Special  Provisions:  1.  Small 
Customer  Provision:  Western  realizes 
that  it  may  not  be  administratively  or 
economically  feasible  for  small 
customers  to  submit  an  IRP.  Therefore, 
as  an  alternative,  small  customers  may 
submit  a  request  to  prepare  a  small 
customer  plan  which  (l)  considers  all 
reasonable  opportunities  to  meet  future 
energy  service  requirements  using  DSM 
techniques,  new  renewable  resources, 
and  other  programs  that  will  provide 
retail  consumers  with  electricity  at  the 
lowest  possible  cost;  and  (2)  minimizes, 
to  the  extent  practicable,  adverse 
environmental  effects.  There  is  no 
expectation  for  small  customers  to 
expend  significant  resources — time  and 
money— in  acquiring  the  expertise  and 
data  with  which  to  prepare  these  plans. 
Western  will  be  available  to  assist 
customers  in  developing  an  appropriate 
strategy  for  preparing  the  plans. 

In  order  to  meet  these  criteria,  an 
entity  approved  for  small  customer 
status  must  submit  in  writing  a  small 
customer  plan  every  5  years  which 
presents  in  summary  form  the  following 
information:  (a)  customer  name, 
address,  phone  number,  and  contact 
person;  (b)  type  of  customer  (c)  current 
energy  and  demand  profiles;  (d)  future 
energy  services  projections;  (e)  the 
manner  in  which  items  (1)  and  (2)  in  the 
preceding  paragraph  were  considered; 
and  (0  actions  to  be  implemented  over 
the  next  5  years.  The  first  small 
customer  plan  is  due  to  the  appropriate 
Western  Area  Manager  1  year  after 
Western's  approval  of  the  request  to 
prepare  the  plan. 

Every  year  on  the  annivefsary  of 
submittal  of  the  plan,  small  customers 
must  submit  a  letter  to  Western 
verifying  that  their  annual  energy  sales 
or  usage  is  25  GWh  or  less  and 
identi^ing  their  achievements  against 
their  targeted  action  plans.  The  letter 
will  he  used  for  overall  program 
evaluation  and  comparison  with  the 
customer's  plan. 

When  a  small  customer  exceeds  total 
annual  energy  sales  or  usage  of  25  GWh, 
becomes  a  member  of  a  joint  action 
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furnish  appropriate  technical  assistance 
for  customers. 

Generally,  aimual  progress  reports 
must  include  actions  taken  by  the 
customer  to  implement  its  IRP  and  an 
evaluation  of  associated  quantitative 
and  qualitative  benefits  achieved.  The 
most  important  subject  in  the  annual 
progress  report  is  quantification  of  the 
energy  and  capacity  saved  under  the 
IRP,  dollars  saved,  renewable  energy 
benefits  achieved,  or  other  quantifiable 
benefits  identified  by  the  customer. 
Measured  values  are  preferred,  but 
credible  estimates  are  acceptable  if 
measurement  is  infeasible  or  not  cost- 
effective.  Western  is  also  interested  in 
reporting  on  the  qualitative  benefits  of 
IRP  related  to  (1)  risk.  (2)  competition. 
(3)  planning  flexibility,  and  (4)  public 
involvement.  Events  or  circumstances 
may  occur  which  could  significantly 
alter  the  contf-nt  or  implementation  of  a 
customer's  IRP.  Therefore, 
modifications  to  an  approved  IRP 
should  be  submitted  in  the  annual 
progress  report. 

Following  is  a  list  of  items  which 
must  be  included  in  armual  progress 
reports: 

1.  General  customer  information  (i.e.. 
name,  address,  phone,  contacts). 

2.  Accomplisnments  achieved 
pursuant  to  the  action  plan  (i.e., 
projected  goals,  implementation 
schedules  with  anticipated  quantifiable 
benefits,  milestones,  and  resource 
expenditures). 

3.  Quantitative  and  qualitative 
benefits  (i.e..  energy  and  capacity 
savings  and  renewable  energy 
developments)  achieved  as  compared  to 
those  anticipated. 

4.  Problems,  issues,  or  achievements 
of  note. 

5.  Any  significant  changes  that  may 
be  planned  for  the  IRP  in  the  coming 
year. 

H.  Noncompliance: 

1.  Definition  of  Noncompliance:  A 
penalty  for  noncompliance  shall  be 
imposed  for  (1)  nonsubmittal  of  an  IRP 
or  an  annual  progress  report  within  the 
designated  timeframe,  (2)  failing  to 
obtain  Western  acceptance  of  an  IRP.  or 
(3)  failing  to  implement  an  IRP 
approved  by  Western,  unless  Western 
determines  that  a  good-faith  effort  has 
been  made  to  comply.  A  penalty  for 
noncompliance  will  be  imposed 
following  periodic  review  (see  section 
III. J)  if  a  customer's  actions  are 
inconsistent  with  its  approved  IRP  and 
it  is  found  that  there  are  no  mitigating 
circumstances  which  justify  those 
actions. 

2.  Asse.ssment  of  Penalties:  If  the 
entity  submitting  the  IRP  to  Western  is 
in  violation  of  these  procedures,  a 


notice  of  noncompliance  will  be  issued 
to  the  purchaser  which  will  trigger  the 
penalty  provisions.  The  10-percent 
resource  withdrawal  penalty  in  existing 
contracts  will  continue  to  be  in  effect 
until  changed.  The  penalties  proposed 
below  will  be  incorporated  into  the 
contracts  that  extend  resources  and  will 
be  effective  upon  contract  execution. 

Beginning  with  tlie  first  full  billing 
period  following  the  notice,  a  surcharge 
penalty  of  10  percent  of  the  monthly 
power  charges  will  be  assessed  for  each 
of  the  next  12  months  of 
noncompliance.  The  penalty  will  then 
increase  to  20  percent  of  the  monthly 
power  charges  for  each  of  the  following 
12  months  of  noncompliance.  If  the 
entity  remains  in  noncompliance 
thereafter.  Western  will  assess  a  30- 
percent  surcharge.  As  an  alternative  to 
imposing  the  20-  and  30-percent 
graduated  surcharge  on  power  ::harges. 
Western  proposes  a  penalty  which 
would  reduce  the  resource'delivered 
under  a  purchaser's  long-terin  firm 
power  contract(s)  by  10  percent.  The 
power  withdrawal  penalty  may  be 
imposed  in  cases  of  either  (1)  when  it 
is  determined  that  the  power 
withdrawal  will  be  more  effective  to 
assure  compliance  than  the  surcharge 
penalty  by  itself,  or  (2)  when  the  power 
withdrawal  is  more  cost-effective  for 
Western,  by  avoiding  acquisitions  of 
resources  from  another  entity  to  meet 
the  contractual  obligation. 

The  surcharge  will  be  assessed  on  the 
total  charges  for  all  power  obtained  by 
a  customer  from  Western  and  will  not 
be  limited  to  firm  power  charges.  When 
a  customer  resolves  the  deficiencies,  the 
imposed  surcharge  and/or  power 
withdrawal  will  cease,  beginning  with 
the  first  full  billing  period  after 
compliance  is  achieved. 

In  situations  involving  an  IRP 
submitted  by  a  member-based 
association  on  behalf  of  its  members  or 
an  IRP  cooperative  where  a  single 
member  does  not  comply,  a  penalty  or 
withdrawal  shall  be  imposed  upon  the 
member-based  association  or  IRP 
cooperative  on  a  pro  rata  basis  in 
proportion  to  that  member's  share  of  the 
total  member-based  association's  power 
received  from  Western. 

If  a  customer  has  more  than  one  long- 
term  firm  power  contract  with  Western, 
the  penalty  would  be  imposed  under 
each  contract. 

If  a  small  customer  is  found  in 
noncompliance  with  any  of  the 
requirements  of  the  small  customer 
provision,  it  will  be  subject  to  the 
penalty  conditions  stipulated  in  this 
section. 

I.  Administrative  Appeal  Process:  If  a 
customer  disagrees  with  Western's 
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determination  of  the  acceptability  of  its 
IRP  submittal,  its  compliance  with  an 
approved  IRP,  or  any  other  compliance 
issues,  the  customer  may  request 
reconsideration  by  filing  a  written 
appeal  with  the  appropriate  Area 
Manager.  Appeals  may  be  submitted  any 
time  such  disagreements  occur  and 
should  be  very  specific  as  to  the  nature 
of  the  issue,  the  reasons  for  the 
disagreement,  and  any  other  pertinent 
facts  which  the  customer  believes 
should  be  brought  toAVestern's 
attention.  The  Area  Manager  will 
respond  within  45  days  of  receipt  of  the 
appeal.  If  resolution  is  not  achieved  at 
the  Area  Office  level,  a  further  appeal 
may  then  be  made  to  the  Administrator 
who  will  respond  within  30  days  of 
receipt. 

Upon  request,  Western  is  open  to 
mutually  agreeable  alternative  dispute 
resolution  procedures,  to  the  extent 
allowed  by  law,  on  the  issues  of  JRP 
compliance  and  acceptability.  Western 
will  not  impose  a  penalty  while  an 
appeal  process/alternative  dispute 
resolution  is  pending.  However,  if  the 
appeal/alternative  dispute  resolution  is 
unsuccessful  fcr  the  customer.  Western 
will  impose  the  penalty  retroactively 
from  the  date  Western  made  the 
determination  of  deficiency  that  led  to 
the  use  of  the  appeal  process/alternative 
dispute  resolution. 

J.  Periodic  Review  by  Western: 

1.  Timeframe:  Beginning  3  years  after 
the  effective  date  of  these  procedures. 
Western  shall  periodically  review  a 
representative  sample  of  applicable  IRPs 
and  the  customer's  implementation  of 
the  applicable  IRP.  These  reviews  are  in 
addition  to,  and  separate  and  apart 
from,  the  review  of  initial  IRP 
submittals  and  updated  IRPs  made 
under  section  III.D  of  these  procedures. 

2.  Purpose:  The  purpose  of  the  review 
shall  be  to  determine  if  customer  actions 
are  consistent  with  the  approved  IRP. 
Small  customer  plans  are  not  subject  to 
this  periodic  review. 

3.  Selection  of  Representative  Sample: 
A  representative  sample  of  IRPs  from 
each  of  Western's  marketing  areas  will 
be  developed.  The  representative 
samples  will  consist  of  IRPs  that  reflect 
the  diverse  characteristics  and 
circumstances  of  the  customers  that 
purchase  power  frtjm  Western.  At  a 
minimum.  Western  will  review  a 
sample  of  IRPs  from  the  following: 

— IRPs  indicating  a  need  to  acquire 

resources  in  the  IRP  study  period. 
—IRPs  prepared  by  individual 

customers.  IRP  cooperatives,  and 

member-based  associations. 
—IRPs  that  do  not  show  plans  to 

implement  DSM  programs  in  the  IRP 

study  period. 


4.  Method  of  Review:  Periodic 
reviews  may  consist  of  any  combination 
of  (1)  Review  of  the  customer's  annual 
IRP  progress  reports,  (2)  telephone 
interviews,  or  (3)  on-site  visits.  Western 
will  document  these  periodic  reviews 
and  shall  report  on  the  results  of  the 
reviews  in  Western's  annual  report. 

K.  IRP  by  Western:  In  these  proposed 
procedures.  Western  commits  to  the  use 
of  IRP  principles  in  its  resource 
acquisition  and  transmission  planning 
programs.  Western's  commitment 
concerning  the  use  of  IRP  principles 
will  be  pursued  independently  from  the 
Program  through  a  separate  public 
process  by  Western  starting  within  90 
days  after  the  publication  of  this 
Federal  Register  notice.  This  separate 
public  process  will  commence  with 
publication  in  the  Federal  Register  of  a 
draft  Set  of  IRP  principles,  with 
opportunity  for  public  comment  prior  to 
adoption  of  formal  IRP  procedures 
applicable  to  Western. 

L.  Western  Annual  Report:  Western 
must  prepare  and  include  in  its  annual 
report  a  description  of  the  activities 
undertaken  by  Western  and  by 
customers  under  these  procedures  and 
an  estimate  of  the  energy  savings  and 
renewable  resource  benefits  achieved  as 
a  result  of  such  activities. 

M.  Freedom  of  Information  Act:  IRPs 
and  associated  data  submitted  to 
Western  are  not  exempt  from  public 
access  under  the  Freedom  of 
Information  Act  (FOIA).  However, 
customers  may  request  confidential 
treatment  of  all  or  part  of  a  submitted 
document  under  FOIA's  exemption  for 
"Confidential  Business  Information." 
Materials  so  designated  and  which  meet 
the  criteria  stipulated  in  the  FOIA  will 
be  treated  as  exempt  from  FOIA 
inquiries. 

N.  Program  Review:  Within  1  year 
after  January  1.  1999.  and  at  appropriate 
intervals  thereafter.  Western  shall 
initiate  a  public  process  to  review  these 
IRP  procedures.  Western  may  at  that 
time  revise  the  eight  criteria  for 
approval  of  IRPs  to  reflect  changes,  if 
any,  in  technology,  needs,  or  other 
developments. 

Section  IV— Power  Marketing  Initiative 

A.  Applicability:  The  proposed^PMI 
provides  a  general  framework  for  the 
marketing  of  Western's  long-term  firm 
hydroelectric  resources.  Many  project- 
specific  determinations  are  necessary 
before  any  final  decisions  can  be  made 
on  marketing  power.  Such  important 
issues  as  the  resource  avjiilable  for 
marketing  in  the  future,  the  size  of  a 
resource  pool,  any  adjustments  to  the 
size  of  this  pool,  and  allocation  criteria 
for  new  purchasers  must  be  decided  on 


a  project-specific  basis,  with  public 
input  and  appropriate  environmental 
documentation. 

Western  proposes  to  make  a  major 
portion  of  the  resources  currently  under 
contract  available  to  existing  long-term 
firm  power  purchasers  for  a  period  of 
time  beyond  the  expiration  date  of  their 
current  contracts.  The  PMI  would  apply 
if  consistent  with  other  contractual  and 
legal  rights,  subject  to  the  outcome  of 
project-specific  environmental  work  as 
appropriate.  Western  projects  proposed 
for  initial  coverage  under  this  PMI  are 
the  Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  and  the  Loveland  Area 
Projects  (LAP). 

For  Central  Valley  Project  and 
Washoe  Project  resources,  all  power 
contracts  between  Western  and  its  long- 
term  firm  power  customers  expire  in 
2004,  as  do  the  Western-Pacific  Gas  & 
Electric  Company  contracts.  Western  is 
at  an  early  stage  of  the  post-20f>4 
decision-making  process  and  is 
preparing  an  EIS  for  the  Sacramento 
Area  Office  (SAO)  2004  marketing  plan. 
Western  will  not  make  any  decision  at 
this  time  about  application  of  the  PMI 
to  SAO  resources  for  the  post-2004  time 
period.  Western  will  include  the  PMI  as 
an  alternative  in  the  SAO  marketing 
plan  EIS  for  purposes  of  impact 
assessment  and  comparison  with  other 
alternatives.  As  a  result  of  further 
analysis  in  the  2004  marketing  plan 
process.  Western  may  at  a  later  date 
propose  through  the  public  process 
adoption  of  the  PMI  for  SAO  resources 
in  the  post-2004  time  period.  If  the  PMI 
provision  is  implemented.  Western 
estimates  that  an  initial  extension  level 
of  95  to  98  percent  of  the  SAO  lesouites 
available  at  the  end  of  the  term  of 
existing  contracts  would  be  made.  The 
additional  resource  pool  increments 
described  in  section  IV.C  would  also  be 
applicable. 

Application  of  the  PMI  to  the  Salt 
Lake  City  Area/Integrated  Projects 
(SLCA/IP)  resources  would  be  evaluated 
after  its  electric  power  marketing  EIS  is 
completed  and  the  associated  marketing 
criteria  and  contract  changes  are 
implemented.  Western's  ongoing 
project-specific  EIS  for  the  SLCA/IP 
analyses  power  marketing  between  now 
and  the  year  2004.  For  customer 
planning  purposes.  Western  estimates 
that  an  initial  extension  level  of  98 
percent  of  the  SLCA/IP  resources 
available  at  the  end  of  the  term  of 
existing  contracts  would  be  made  upon 
PMI  adoption.  The  additional  resource 
pool  increments  described  in  section 
IV.C  would  also  be  applicable. 

If  necessary,  the  resource  pool  size 
estimates  for  SAO  and  SLCA/IP 
resources  may  be  adjusted  during  a 
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project-specinc  public  process  to  reflect 
the  actual  fail  share  needs  of  eligible 
new  customers  and  other  purposes  as 
determined  by  Western. 

Western  ah  o  proposes  to  evaluate 
application  o  this  PMI  to  other  Western 
firm  power  c(  ntracts  that  expire  after 
January  1,  20(i5 — principally  the  Parker- 
Davis  and  Boulder  Canyon  Projects. 
This  evaluatii  m  would  be  published 
after  a  separal  e  public  process  and 
would  take  pi  ace  no  more  than  10  years 
before  termin  ition  of  these  contracts. 

B.  Term:  Fcr  existing  customers  with 
long-term  fim  i  power  contracts,  and  in 
accordance  w  ith  the  applicability 
criteria  in  sec  ion  IV.A,  Western 
proposes  to  e:  rtend  resource 
commitments  for  18  years  from  the  date 
existing  contracts  expire.  All  long-term 
firm  power  cc  ntracts  for  a  particular 
project  woulc  expire  at  the  same  time. 

C.  Resourc*  Extensions  and  Resource 
Pool  Size:  We  stem  proposes  to  extend  a 
project-specil  ic  percentage  of  the 
marketable  re  source  available  at  the 
time  current  <  ontracts  expire  to  existing 
customers  wi  h  long-term  firm  power 
contracts  (see  extension  formula  in 
section  IV.D  lielow).  The  remaining 
unextended  p  ower  would  be  used  to 
establish  pro jjct -sped  fie  resource  pools. 
The  proposec  project-specific  resource 
pools  [includ  ng  t)oth  the  initial  pool 
and  future  increments)  could  be  as  large 
as  6  percent  c  ver  the  term  of  the 
contracts.  Ini  ially.  an  extension  level  of 
97  percent  is  aroposed  for  the  Pick- 
Sloan  Missou  ri  Basin  Program-Eastern 
Division  and  37  percent  for  the 
Loveland  Are  a  Projects.  These 
percentages  a  "e  based  on  Western's 
judgment  of  t  le  hydropower  needed  to 
meet  a  fair  shire  of  the  projected  power 
needs  of  pote  itial  new  customers  in  the 
applicable  m<  irketing  area  at  the  time 
existing  conti  acts  expire. 

Western  pi  jposes  an  incremental 
resource  poo  that  makes  power 
available  for  >otential  new  customers 
over  time,  wi  hout  the  disruptive 
influence  of  ( reating  a  large  pool  all  at 
once,  before  t  le  need  exists.  Another 
purpose  of  a  graduated  resource  pool  is 
to  provide  W  !stem  with  the  flexibility 
that  is  necess  jry  when  long-term 
contracts  are  affered  to  customers. 

At  two  intt  rvals  of  5  years  after  the 
effective  date  of  the  extension  to 
existing  cust(  mers.  Western  proposes  to 
create  a  proje  [:t-specific  resource  pool 
increment  of  up  to  an  additional  1.5 
percent  of  th    marketcble  resource 
available  at  t  le  time  current  contracts 
expire.  The  s  ze  of  the  additional 
resource  poo  increment  would  reflect 
the  actual  fai  -share  needs  of  eligible 
new  custome  rs  and  other  purposes  as 
determined  b  ^  Western.  Since  Western 


estimates  a  3-year  public  process  will  be 
needed  to  market  resources  after  PMI 
extension  contracts  expire,  no 
additional  resource  pool  increment  is 
proposed  for  the  last  8  years  of  the  PMI 
contract  term. 

The  additional  resource  pKJol 
increments  will  be  established  by  pro 
rata  withdrawals  from  existing 
customers  which  could  be  mitigated  or 
delayed  if  good  water  conditions  exist, 
or  if  Western  acquires  sufficient  energy 
made  available  as  a  result  of  investment 
in  energy  efficiency  and  DSM, 
conventional  supply-side,  or  renewable 
resources  to  create  the  additional 
resource  pool  increments. 

The  following  table  illustrates  the 
timing  and  size  of  the  proposed  resource 
pool  creation,  as  applied  to  the  Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division  and  the  Loveland  Area 
Projects.  In  all  cases,  the  percentages  are 
applied  to  the  marketable  resource 
available  at  the  time  current  contracts 
expire. 


Year 

P-SMBP-ED 

LAP 

2000  

2004  

2005  ...„ 

2009  

3%. 

up  to  1.5%. 

3% 

up  to  1 .5% 

2010  

2014  

up  to  1.5%. 

up  to  1 .5% 

Once  the  extensions  for  existing 
customers  and  allocations  to  new 
purchasers  from  the  resource  pool  have 
been  made,  additional  power  resources 
may  become  available  for  various 
reasons. 

Power  reserved  for  new  purchasers 
but  not  allocated  and  resources  offered 
but  not  placed  under  contract  may 
become  available.  This  power  would  be 
offered  on  a  pro  rata  basis  to  existing 
customers  that  contributed  to  the 
resource  pool  through  application  of  the 
extension  formula  described  in  section 
IV.D. 

Power  resources  freed  up  by 
Western's  acquisition  of  cost-effective 
energy  efficiency/DSM  may  become 
available.  Resources  resulting  from  the 
enhancement  of  existing  generation, 
project-use  load  efficiency  upgrades,  the 
development  of  new  resources  or 
resources  turned  back  to  Western  may 
also  become  available.  Western 
proposes  that  this  power  be  used  to 
reduce  the  need  to  acquire  firming 
resources,  retained  for  operational 
flexibiUty,  or  allocated  by  the 
Administrator. 

Resources  may  become  available  due 
to  penalty  imposition  pursuant  to 
section  III.H  of  these  procedures;  this 
power  may  be  made  available  to  existing 


customers,  subject  to  withdrawal  on  30 
days'  notice. 

For  the  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division,  both  the  State 
of  South  Dakota  and  the  Department  of 
Defense  have  been  allowed  to  transfer 
Western  power  from  one  location  to 
another.  After  existing  contracts  expire. 
Western  proposes  to  require  that  power 
commitments  to  specific  State  and 
Defense  sites  not  be  changed  unless  the 
contract  rate  of  delivery  exceeds  the 
total  load  at  that  site.  If  the  contract  rate 
of  delivery  exceeds  the  total  load  at  a 
State  or  D»efense  site.  Western  proposes 
that  only  the  excess  power  at  that  site 
may  be  transferred  to  other  Statf:  or 
Defense  sites.  Transfers  are  sul-cct  to 
negotiation  of  transmission  service 
contracts  for  the  delivery  of  transferred 
power.  To  be  consistent  with 
requirements  for  other  firm  power 
deliveries.  Western  further  proposes  to 
require  the  dehvery  of  a  proportional 
share  of  firm  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  power  at  each 
State  or  Defense  site  in  both  the  summer 
and  winter  seasons.  If  there  is  closure  of 
a  Defense  installation  or  facility  after  the 
year  2000,  the  allocation  may  be 
impacted  by  the  report  required  in 
section  2929  of  the  1993  National 
Defense  Authorization  Act,  Pub.  L.  No. 
103-160.  Section  2929  requires  the 
Secretary  of  Energy,  in  consultation 
with  the  Secretary  of  Defense,  to  submit 
a  report  to  Congress  by  November  30. 
1994;  this  report  must  contain 
recommendations  regarding  the 
disposition  of  hydroelectric  power 
allocations  to  military  installations 
closed  or  approved  for  closure  outside 
of  the  marketing  area  of  the  Central 
Valley  Project. 

D.  Extension  Formula:  The  amount  of 
power  to  be  extended  to  an  existing 
purchaser  would  be  determined 
according  to  this  formula: 

(Purchaser  contract  rate  of  delivery 
(CROD)  today/total  project  CROD  under 
contract  today  x  project-specific 
percentage  x  resource  available  at  the 
end  of  the  term  of  existing  contracts)  = 
CROD  extended. 

If  a  purchaser's  CROD  is  or  would 
become  (except  for  a  resource 
withdrawal  penalty  under  section  III.H) 
less  than  1  megawatt  (MW),  no 
reduction  w6uld  take  place. 

Where  contract  rates  of  deliver)'  vary 
by  season,  the  formula  would  be  used 
on  a  seasonal  basis.  A  similar  pro  rata 
approach  would  be  used  for  energy 
extensions.  Determination  of  the 
amount  of  resource  available  after 
existing  contracts  expire,  if  significantly 
different  from  existing  resource 
commitments,  would  take  place  onl> 
after  an  appropriate  public  process. 
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Amounts  of  firm  power  subject  to 
withdrawal  at  5-year  intervals  after  the 
effective  date  of  the  extension  to 
existing  customers  also  would  use  the 
formula  set  forth  above,  except  the 
percentage  used  would  be  up  to  1.5 
percent  for  each  of  the  two  withdrawal 
opportunities.  New  customers  who  have 
received  power  from  the  resource  pool 
would  not  be  subject  to  withdrawal  to 
create  a  resource  pool  increment  for 
other  new  customers. 

If  no  better  information  is  available, 
for  initial  IRP  planning  purposes, 
Western  would  provide  existing 
customers  with  estimated  resource 
commitments  (based  on  application  of 
the  percentages  set  forth  in  these 
procedures  to  the  resources  currently 
under  contract).  Actual  resource 
commitment  numbers  would  be 
developed  and  included  in  contracts  as 
soon  as  practicable. 

E.  Adjustment  Provisions:  Western 
proposes  to  adjust  marketable  resources 
committed  to  all  customers  with  long- 
term  firm  power  contracts  only  in 
response  to  changes  in  hydrology  and 
river  operations.  Under  the  terms  of 
contracts  that  extend  resources  under 
this  PMI,  existing  purchasers  would  be 
given  at  least  5  years'  notice  before 
adjustments  are  made.  Depending  on 
when  new  customer  contracts  are 
signed,  new  customers  may  receive  less 
notice.  The  earliest  that  any  notice 
under  this  section  woulitiecome 
effective  is  the  date  that  existing 
contractual  commitments  expire. 
Adjustment  would  only  take  place  after 
an  appropriate  public  process. 
Withdrawals  to  serve  project  use  would 
continue  to  take  place  based  on  existing 
contract/marketing  criteria  principles. 

F.  New  Purchaser  EligibiUty: 
Allocations  to  new  purchasers  from  the 
project -specific  resource  pool  would  be 
determined  through  separate  public 
proces.ses  in  each  project's  marketing 
area.  New  purchasers  receiving  an 
allocation  must  execute  a  long-term  firm 
power  contract  to  receive  the  allocated 
power  and  would  be  required  to  comply 
with  the  IRP  procedures.  Contracts  with 
new  customers  would  expire  on  the 
same  date  as  firm  power  contracts  with 
all  other  customers  of  a  project. 

To  be  eligible  for  an  allocation,  a 
potential  new  purchaser  must  be  a 
preference  entity,  as  defined  in 
Reclamation  law,  within  the  currently 
established  marketing  area  for  a  project. 
In  order  to  increase  widespread 
distribution  of  hydropower  resources, 
Western  will  allocate  a  fair  share  of 
power  to  eligible  new  preference 
entities  who  do  not  have  a  contract  with 
vVestern  or  are  not  a  member  of  a  parent 
entity  that  has  a  contract  with  Western. 


The  specific  terms  and  conditions 
associated  with  allocations  to  new 
purchasers  would  be  determined  during 
future,  project-specific  public  processes. 
All  new  applicants  for  power  would  be 
considered  and  be  given  an  opportunity 
to  receive  an  allocation  in  accordance 
with  Reclamation  law.  For  example. 
Western  expects  to  make  allocations  to 
Native  American  tribes  (as  that  term  is 
defined  in  the  Indian  Self  Determination 
Act  of  1975.  25  U.S.C.  §  450b)  for  use  on 
the  reservation  and  will  consider 
making  allocations  to  national  parks  and 
public  mass  transit  agencies.  Western 
also  will  consider  making  power 
available  to  preference  entities  in 
support  of  fish  and  wildlife  (such  as 
power  to  pump  water  to  increase  or 
improve  wildlife  habitat)  and  to  firm  up 
renewable  resources.  Proposals  for 
providing  allocations  directly  to  Native 
American  tribes  will  be  developed  on  a  . 
project-by-project  basis,  during  the 
allocation  of  project-specific  resource 
pools.  This  flexibility  is  critical,  because 
an  allocation  of  power  is  of  no  value 
unless  an  organization  has  the  means  to 
receive  power;  the  potential  customer 
must  be  ready,  willing,  and  able  to  take 
delivery  of  power.  Ready,  willing,  and 
able  means  that  (1)  the  potential 
customer  has  the  facilities  needed  for 
the  receipt  of  power  or  has  made  the 
necessary  arrangements  for  transmission 
service,  (2)  the  potential  customer's 
power  supply  contracts  with  third 
parties  permit  the  delivery  of  Western  s 
power,  and  (3)  metering,  scheduling, 
and  billing  ar.-angements  are  in  place. 
Limits  on  the  power  received  by  any 
customer,  as  well  as  minimum  load 
requirements,  also  may  be  adopted. 

Certain  entities,  such  as 
municipalities,  cooperatives,  public 
utility  districts  and  public  power 
districts,  must  have  utility  status  to 
purchase  power  from  Western.  Utility 
status  means  that  the  entity  has 
responsibility  to  meet  load  growth,  has 
a  distribution  system,  and  is  ready, 
willing,  and  able  to  purchase  power 
from  Western  on  a  wholesale  basis  for 
resale  to  retail  consumers.  To  be  eligible 
to  apply  for  power  available  from  a 
project's  initial  resource  pool,  those 
entities  that  desire  to  purchase  Western 
power  for  resale  to  consumers  must 
have  attained  utility  status  by  January  1, 
1996,  for  the  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division,  and  by 
September  30.  2000.  for  the  Loveland 
Area  Projects.  To  be  eligible  to  apply  for 
power  from  subsequent  resource  pool 
increments,  these  entities  must  have 
attained  utility  status  no  later  than  3 
years  prior  to  availability  of  the 
incremental  addition  to  the  resource 


pool.  Deadlines  for  attaining  utility 
status  for  other  projects  would  be 
established  at  a  later  date. 

All  potential  new  customers,  both 
utilities  and  nonutilities.  would  be 
required  to  apply  for  power  in  a  projed- 
specific  marketing  plan  by  a  dale  to  be 
determined  in  the  project-specific 
process.  All  potential  new  customers 
must  be  ready,  willing,  and  able  to 
receive  and  distribute  or  use  power  from 
Western.  A  potential  new  purchaser 
would  be  responsible  for  transmission 
arrangements  beyond  Western's  system/ 
points  of  delivery  necessary  to  receive 
power  from  Western. 

An  existing  customer  would  not  be 
eligible  to  receive  power  from  a  resource, 
pool  unless  Western  provides  otherwise 
on  a  project-specific  basis.  A  new 
customer  receiving  power  from  a 
project-specific  resource  pool  would  not 
be  eligible  to  receive  additional  power 
from  a  subsequently  available  resource 
pool  increment  unless  Western  provides 
otherwise  on  a  project-specific  basis. 

G.  Marketing  Criteria:  Western 
proposes  to  retain  applicable  provisions 
of  existing  marketing  criteria  for  projects 
where  resource  commitments  are 
extended  beyond  the  current  expiration 
date  of  long-term  firm  power  sales 
contracts.  Western  must  retain 
important  marketing  plan  provisions 
such  as  classes  of  service,  marketing 
area,  and  points  of  delivery,  to  the 
extent  that  these  provisions  are 
consistent  with  the  proposed  PMI.  The 
PMI,  eligibility  and  allocation  criteria 
for  potential  new  customers,  retained  or 
amended  provisions  of  existing 
marketing  criteria,  the  project-specific 
resource  definition,  and  the  size  of  a 
project-specific  resource  pool  would 
constitute  the  future  marketing  plan  for 
each  project.  Any  necessary 
amendments  to  existing  power 
marketing  criteria  could  be  pursued  at 
the  time  Western  determines  the 
amount  of  resource  available  after 
existing  contracts  expire. 

H.  Process:  Resource  extensions  and 
allocations  to  new  customers  from  the 
initial  resource  pool  would  take  effect 
when  existing  contracts  terminate. 
These  dates  would  be  the  year  2000  for 
the  Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  and  2004  for  the 
Loveland  Area  Projects.  For  the  Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division.  Western  proposes  to  offer 
contracts  to  existing  purchasers  for 
resource  extensions  as  IRPs  are  received 
by  Western  from  existing  purchasers. 
For  the  Loveland  Area  Projects,  existing 
contracts  provide  for  potential 
adju.stments  to  marketable  resources  m 
1999.  Western  proposes  that  no 
contracts  be  offered  to  existing 
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customers  for  JOSt-2004  lx)veland  Area 
Projects  resources  until  the  analysis  of 
potential  resoirce  adjustments  in  1§99 
has  been  completed  and  any 
adjustments  ate  implemented.  Existing 
power  sales  c(  ntracts  require  that  this 
analysis  be  co  npleted  by  1996. 

The  timing  i  >f  offers  of  power  to 
existing  Salt  Lake  City  Area/Integrated 
Projects  custoi nars  for  the  time  period 
after  2004  ma]  be  impacted  by  the 
replacement  p  ower  process  relating  to 
loss  of  capacit  fr  due  to  changes  in 
operations  at  (^len  Canyon  Dam.  For  the 
SLCA/IP.  existing  contracts  provide  for 
potential  resoi  irce  adjustments  in  1999. 
Western  propc  ses  that  no  contracts  be 
offered  to  exis  ing  customers  for  post- 
2004  SLCA/IP  resources  until  the 
analysis  of  polential  resources  in  1999 
has  been  com|  leted  and  any 
adjustments  aie  implemented.  Existing 
power  sales  cc  ntracts  require  that  this 
analysis  be  cofiipleted  bv  1996. 

ModiHed  cohtractuai  language  would 
be  required  to  place  resource  extensions 
under  contrac .  For  all  projects  receiving 
resource  exter  sions  under  the  PMI. 
Western  will  (  evelop  contractual 
language  whic  i  would  allow  the 
customer  to  as  surae  the  responsibility  of 
acquiring  resoirces  to  firm  up  Western's 
hydroelectric  i  lommitments  if  the 
customer  so  cftooses. 

Section  V — Er  ei^  Services 

Western  wil  provide  technical 
assistance  to  c  jstomers  to  conduct 
integrated  res(  urce  planning, 
implement  ap  )Iicable  IRPs.  and 
otherwise  con  ply  with  the  requirements 
of  these  procei  lures.  Technical 
may  include 
1  irorkshops.  conferences, 
assistance,  equipment  loans, 
resource  assessment 
ing  studies,  and  other 
transfer  information  on 
leilcy  and  renewable  energy 
ograms  to  cu.stomers.  will 
u  ider  Western's  energy 
functions  and  will  not  be 

part  of  these  customer 
Customers  will  be  kept 
times  of  the  technical 
lable  to  them  in  support 
devel(|pment  and 

of  JRPs  through 
enefgy  services  publications. 


an  1 


a.ssistance.  w 
publications, 
individual 
technology 
stiiditrs,  mark^ 
mechanisms  t 
energy  effici 
options  and  p 
be  provided 
services 
addressed  as  s 
IRP  procedure^ 
informed  at  a  I 
assistance  ava 
of  their 

implementatit^n 
Western's 


Section  VI — E  fective  Date 


proc(  d 
t  le  1 
ES 


Western 
Program 
the  date  that 
the  Program 
Federal 
final  Program 
Federal 
later. 


Regis  er 


prf^oses  that  the  final 

ures  become  effective  on 
Record  of  Decision  on 
is  published  in  the 
Register,  or  30  days  after  the 
•ule  is  published  in  the 
whichever  date  is 


Regulatory  Procedure  Requirements 

Determination  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  (OMB)  is 
required. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  601  et  seq..  each 
agency,  when  required  to  publish  a 
proposed  rule,  is  further  required  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the. 
rule  on  small  entities.  Western  has 
determined  that  this  Program  relates  to 
services  offered  by  Western  and 
therefore  is  not  a  rule  within  the 
purview  of  the  Act.  In  addition,  the 
requirements  of  this  Act  can  be  waived 
if  the  head  of  the  agency  certifies  that 
the  rule  will  not.  if  promulgated,  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  By  his  execution  of  this  Federal 
Register  notice.  Western's 
Administrator  certifies  that  this 
Program,  if  promulgated,  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act  of  1980 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520,  Western  has  received  approval 
from  OMB  for  the  collection  of  customer 
information  proposed  herein. 

National  Environmental  Policy  Act 

Western  is  preparing  an 
environmental  impact  statement  on  the 
Program,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969. 

Issuod  in  Golden.  Colorado  August  1. 1994. 
William  H.  Clagett, 
Administrator. 

Response  to  Comments  on  the  Energy 
Planning  and  Management  Program. 

The  Western  Area  Power 
Administration  (Western)  has  received 
numerous  comments  on  the  proposed 
Energy  Planning  and  Management 
Program  (Program)  during  the  public 
process  to  date.  The  following  section 
responds  to  those  comments  and  is 
intended  to  assist  the  public  in 
understanding  Western's  rationale  for 
the  proposed  Program.  F>ach  issue  is 


presented  in  a  format  featuring 
background,  public  comments,  and 
discussion. 

Contents 

A.  Energy  Planning  and  Management 

Program-Overview 

1.  General 

2.  Public  Process 

3.  Environmental  Impact  Statement 

B.  Integrated  Resource  Planning 

1.  Proposed  Procedures 

2.  Specificity  of  Procedures 

3.  IRP  Content 

4.  IRP  Review  and  Approval 

5.  Member-Based  Associations 
fi.  IRPs  Prepared  for  Others 

7.  IRPs  for  Utilities  in  Surplus 

8.  Economic  Feasibility  and  Administrative 
Burden 

9.  IRP  Cooperatives 

10.  Technical  Assistance 

11.  Submittal  Timing 

12.  Irrigator  Issues 

13.  Future  Program  Review 

14.  Penalty 

C.  Power  Marketing  Initiative 

1.  Extension  Term 

2.  Extension  Percentage 

3.  Resource  Pool  Uses 

4.  Resource  Adju.stment  Provisions 

5.  PMI  Implementation 

6.  Purchase  Power 

7.  Other  Marketing  Issues 

D.  Other  Issues 

1.  IRP  by  Western 

2.  Price  and  Rate  Design 

3.  Incentives 

4.  Project  Use 

5.  Support  of  ReiKwablcs  arid  DSM 

6.  Profile  Data 

7.  Proprietary  Information 

8.  Transmission  Access 

A.  Energy  Planning  and  Management 
Program-Overview 

1.  General 

a.  Background 

Western  has  proposed  to  make  future 
commitments  of  long-term  firm  povver  at 
the  same  time  that  customers  commit  to 
identify  and  pursue  cost-effective 
supply-  and  demand-side  resources 
through  preparation  of  an  integrated 
resource  plans  (IRP). 

-b.  Comments 

— Western  should  link  povver  marketing 
and  energy  management. 

— If  the  current  program  were 
strengthened  to  the  satisfaction  of 
both  customers  and  its  detractors,  the 
perceived  need  to  link  resource 
allocations  with  energy  efficiency 
performance  would  prove 
unnecessary. 

—Linkage  should  not  take  place, 
especially  if  the  Energy  Management 
Program  (EMP)  is  subject  to  change 
every  5  years. 

— Some  linkage  between  allocations  and 
efficient  energy  use  is  desirable;  but. 
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if  linked,  flexibility  and  cost-based 
rates  should  continue. 

— Linkage  is  an  important  incentive  to 
promote  demand-side  management 
(DSM)  on  the  part  of  Western's 
customers. 

—Western's  ability  to  link  power 
allocations  to  energy  efficiency  gains 
is  one  of  the  few  options  available  for 
providing  an  affirmative  incentive  to 
customers  that  promote  DSM. 

— The  linkage  should  be  expanded  to 
holders  of  nonfirm  power  sales 
contracts,  such  as  investor-owned 
utilities.  Nonfirm  sales  encourage 
inefficiency,  so  the  Program  should 
apply  to  nonfirm  purchasers  from 
Western. 

—Western  should  either  break  the 
linkage,  or  couple  a  more  modest 
linkage  proposal  with  a  package  of 
reforms.  Western  practices  in  need  of 
reform  include  the  acquisition  of 
supplementary  resources  to  meet 
customer  needs,  construction  and  use 
of  transmission,  moving  of  renewables 
to  market,  and  encouraging  efficiency. 
Better  decisional  processes  based  on 
IRP  are  needed. 

— To  our  knowledge,  no  other  power 
marketing  administration  has 
combined  the  issues  of  long-term 

f>ower  allocations  and  conservation, 
f  this  environmental  impact 
statement  (EIS)  takes  longer  than  2 
years.  Western  should  separate  the 
Power  Marketing  Initiative  (PMI)  from 
the  EMP. 

c.  Discussion 

Prior  to  the  passage  of  the  Energy 
Policy  Act  of  1992  (EPAct).  the  PMI  was 
viewed  by  Western  as  an  important 
incentive  to"  encourage  energy  efficiency 
and  promote  cost-effective  DSM  by  its 
customers.  The  character  of  the 
incentive  has  now  changed,  as  Congress 
has  mandated  IRP  preparation  whether 
resources  are  extended  or  not.  The  IRP 
title  in  the  EPAct,  while  not  referring  to 
the  PMI,  certainly  does  not  prohibit 
making  decisions  on  resource 
commitments  in  a  time  frame  that 
promotes  the  quality  of  integrated 
resource  planning.  The  PMI  remains  an 
incentive  for  f)otentiai  new  customers  to 
apply  for  power  and  prepare  IRPs.  In 
addition,  the  improved  planning 
stability  that  results  from  an 
appropriately  timed  extension  of 
resources  can  be  seen  as  an  incentive  for 
future  planrving.  Western  creates  a 
disincentive  to  energy  efficient  resource 
choices,  with  their  associated  economic 
and  environmental  benefits,  when  the 
existing  customer  resource  base  is 
uncertain. 

Western  has  proposed  a  Program  to 
meet  a  number  of  changes  that  are 


taking  place  in  the  utility  industry.  The 
business  of  generating,  transmitting,  and 
distributing  electrical  power  is 
increasingly  dynamic.  More  competition 
and  uncertainty  exists  in  the  industry 
than  ever  before.  Integrated  resource 
planning,  coupled  with  the  resource 
stability  needed  to  effectively  plan  for 
the  future,  can  meet  the  challenges  of 
the  1990s  and  beyond. 

Diverse  interests  are  reflected  in  the 
users  of  the  multipurpose  water  projects 
from  which  Western  markets 
hydroelectric  power.  In  the  past,  such 
interests  as  irrigation,  flood  control, 
navigation,  treaty  obligations,  and 
hydropower  generation  dominated 
discussions  on  the  use  of  these 
multipurpose  facilities.  More  recently, 
such  purposes  as  recreation  and 
preservation  and  enhancement  of 
endangered  and  threatened  species  have 
become  more  prominent.  Timely 
commitments  of  hydropower  resources 
are  more  difficult  to  make  as  a  result  of 
the  ongoing  debate  on  the  purpose  and 
operations  of  Federal  resources.  Western 
has  designed  the  F*rogram  to  provide  the 
resource  stability  necessary  for 
integrated  resource  planning,  while 
allowing  for  adjustments  in  marketable 
resources  in  response  to  changing 
priorities  for  multipurpose  water 
projects. 

Environmental  issues  are  critically 
important  to  Western.  Western  believes 
that  the  Program  can  and  must  be 
responsive  to  environmental  issues  and 
concerns.  For  example,  the  PMI 
provides  for  flexibility  in  the 
determination  and  marketing  of 
Western's  hydropower  resources  in 
response  to  operational  changes  due  to 
environmental  factors.  In  addition. 
Western  believes  that  integrated 
resource  planning  must  be  sensitive  to 
the  environmental  effects  of  resource 
options.  IRPs  should,  to  the  extent 
practicable,  minimize  the  adverse 
environmental  effects  of  new  resource 
acquisitions. 

Western's  proposed  Program  will 
respond  to  all  of  these  changes  and 
achieve  several  objectives.  The  Program 
has  been  proposed  to  ph)mote  greater 
planning  stability,  to  encourage  energy 
efficiency,  and  to  promote  the 
evaluation  of  both  demand-  and  supply- 
side  resource  alternatives  through 
integrated  resource  planning  by 
Western's  customers.  Western  is 
committed  to  achieving  all  of  these 
goals  and  objectives  as  a  group,  with  a   . 
Program  that  meets  several  related 
objectives  simultaneously.  The 
proposed  Program  meets  all  of  these 
goals  and  objectives  as  an  integrated 
solution  to  the  identified  issues. 


Strengthening  the  existing 
Conservation  and  Renewable  Energy 
(C&RE)  Guidelines  and  Acceptance 
Criteria  (G&AC)  alone  does  not  meet  the 
goals  and  objectives  that  underlie 
Western's  Program  proposal.  The 
existing  G&AC  only  require  that  a 
customer  perform  a  certain  number  of 
activities,  usually  demand-side  or 
renewable  in  nature,  to  be  in 
compliance.  When  these  activities  are 
identified  as  the  best  resource  choice  in 
an  IRP,  as  required  by  the  EPAct.  only 
then  do  they  represent  the  most 
appropriate  approach  for  meeting 
customer  needs  for  cost-effective 
electricity.  Integrated  resource  planning, 
with  its  emphasis  on  considering  both 
cost-effective  supply-  and  demand-side 
resource  opportunities,  fulfills  the  goal 
of  making  Western's  customers  better 
equipped  to  provide  low-cost  power  to 
consumers  and  to  meet  the  challenges 
that  exist  in  the  more  competitive  utility 
environment  of  today.  The  Program  also 
provides  Western's  customers  with  the 
resource  stability  necessary  to 
effectively  engage  in  integrated  resource 
planning,  an  objective  that  could  not  be 
met  simply  by  strengthening  the 
existing  G&AC. 

Western  agrees  with  the  viewpoint 
that  Energy  Management  Program 
stability  is  undercut  and  the  goals  of  the 
Program  are  not  met  if  the  EMP  is 
subject  to  change  every  5  years.  The 
EPAct  is  consistent  with  this  view.  In 
accordance  with  this  legislation. 
Western  presently  anticipates  no  change 
in  the  integrated  resource  planning 
process  requirements  until  at  least  1999. 
and  then  only  if  technology  or  other 
developments  warrant.  No  change  will 
take  place  without  a  full  and  open 
public  process. 

Western  concurs  with  the  comment 
that  flexibility  should  be  part  of  the 
Program  approach  and  philosophy. 
Western  also  concurs  with  the  comment 
that  cost-based  rates  should  continue, 
pursuant  to  applicable  law. 

Western  does  not  agree  that  the  IRP 
requirement  should  be  expanded  to 
purchasers  of  nonfirm  power.  Extension ,. 
of  the  IRP  requirement  to  nonfirm  ' 

purchasers  would  not  significantly 
expand  the  scope  of  the  Program. 
Nonfirm  purchasers  who  are  also  long- 
term  preference  customers  must  comply 
with  the  IRP  preparation  requirement  by 
virtue  of  the  conditions  set  forth  in  their 
long-term  firm  contracts  with  Western. 
Although  section  205(c)  of  the  IRP  title 
set  forth  in  section  114  of  the  EPAct 
specifically  exempts  investor-owned 
utilities  from  IRP  preparation  pursuant 
to  the  bill,  to  the  extent  that  nonfirm 
purchasers  of  power  are  investor-owned 
utilities,  they  likely  are  or  will  soon  be 
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preparing  IRP$  in  response  to  State 
public  utility  Commission  regulations. 

Requiring  pieparation  of  IRPs  as  a 
condition  of  commitments  that  can  be 
terminated  on  telephone  notice  by 
either  party  offers  little  opportunity  for 
penalty  imposition  for  noncompliance. 
Revenue  leveli  i  could  be  adversely 
impacted  if  pu  rchasers  who  offer  to  pay 
an  attractive  p  "ice  for  surpluses  decide 
to  stop  purchasing  nonfirm  energy  due 
to  Western's  al  tempts  to  expand  the 
scope  of  IRP  p  "eparation. 

Preparation  af^an  EIS  on  this  Program 
has  been  proc«  eding,  and  comments 
have  been  received  on  the  draft. 
Western  sees  r  o  reason  to  abandon  its 
proposed  approach  at  this  point  in  the 
process  due  to  delays  in  developing  the 
necessary  envi  ronmental 
documentation. 

Western  agn  les  that  its  purchase 
power  and  trai  ismission  planning 
processes  shoi  Id  be  based  on  integrated 
resource  planr  ing  principles.  Detailed 
responses  to  ci  imments  on  this  subject 
can  be  found  i  i  section  D.l  of  tliese 
responses  to  ci  tmments. 

2.  Public  Proa  ss 


a.  Background 

Western  has 
an  EIS  on  the 
involvement 
development 
members  of 
been  pursued, 
brochures  hav  i 
distributed, 
workshops  ha 
Western's 
of  the  Program 

b.  Comments 


(f 

thj 


and 


re  I 


ser\'  ice 


Mo 


— Preparation 

warranted. 

impacts  are 

not  be  prepared 
—An  EIS  shoL  Id  ' 

expedited,  Ig- 

period. 
— Considering 

Western's 

territories, 


12 


inr 


preparation 

quickly,  as 

the  radical 

proposed  in 
—An  EIS   " 

significant  i 

generation 

major  river 

resources. 
— Western  shcluld 

how  it  is 

issues  befon  I 

available. 
—Western  shojuld 

raised  in  th 


committed  to  preparing 

'rogram.  A  public 
p  rocess,  including  the 
a  mailing  list  of  diverse 
interested  public,  has 

Newsletters  and 
been  developed  and 
public  meetings  and 
been  held  throughout 
area  on  the  substance 

and  the  draft  EIS. 


)f  an  EIS  is  not 

negative  environmental 
breseen,  so  an  EIS  need 


be  prepared,  but  in  an 
to  15-month  time 


the  diversity  among 
ciistomers  and  service 
to  15  months  for  EIS 
s  too  short.  Do  not  go  too 
c  ustomers  must  respond  to 
c  ranges  that  have  been 
theEMP. 
shoqld  be  done  because  of  the 
pacts  that  power 
cilities  could  have  on 
Systems  and  on  fishery 


let  customers  know 
reajcting  to  and  evaluating 
the  draft  EIS  is  made 


address  the  issues 
scoping  meetings.  Where 


in  the  alternatives  are  such  options  as 
100-percent  extension  of  power 
resources  for  40  years?  Carrots  versus 
sticks  options  on  the  EMP?  Retain 
existing  G&AC  with  quantification  of 
benefits? 

— Western  should  tie  the  Salt  Lake  City 
Area/Integrated  Projects  (SLCA/IP) 
Power  Marketing  Criteria  EIS  to  the 
Program  EIS. 

— Western  needs  to  integrate  more  fully 
the  EIS  with  the  decision  making 
process  so  that  reviewers  can 
understand  both  the  economic  and 
environmental  effects  of  Program 
alternatives. 

— The  several  separate  public  processes 
currently  envisioned  under  the 
Program  over  the  next  10  years  should 
be  abbreviated. 

— The  public  development  process  is  a 
good  one  that  shows  what  can  be 
accomplished  when  cooperation 
exists  between  the  private  sector  and 
Government. 

— Although  an  EIS  is  unneeded  for  this 
Program,  socioeconomic  impacts  do 
need  to  be  evaluated. 

— ^The  lack  of  detailed  Program 
regulations  hampers  review  of  the 
draft  EIS. 

c.  Discussion 

Western  initially  decided  that  the 
proposed  Program  may  involve     • 
potentially  significant  environmental 
and  economic  issues  and  impacts  that 
may  be  of  interest  to  the  public. 
Preparation  of  an  EIS  would  document 
any  significant  impacts  which  could  be 
taken  into  account  by  Western's 
Administrator  in  his  final  decision  on 
the  Program. 

After  Western  decided  to  prepare  an 
EIS  through  its  Federal  Register  notice 
of  May  1.  1991,  Congress  enacted  the 
Energy  Policy  Act  of  1992.  Section 
205(a)  of  the  integrated  resource 
planning  title  of  that  legislation 
mandates  the  preparation  of  an  EIS  by 
defining  the  IRP  provision  as  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  Western  will  continue  its  EIS 
preparation. 

Western  is  taking  all  prudent  steps  to 
assure  that  the  preparation  of  the  EIS  is 
accomplished  as  soon  as  practicable  so 
that  the  benefits  of  integrated  resource 
planning  are  realized  by  Western's 
customers  and  their  electrical 
consumers  in  the  near  future. 

Western  is  responding  to  all 
comments  received  on  the  Program  in 
this  Federal  Register  notice.  Comments 
that  were  previously  advanced  are 
addressed  so  that  the  public 
understands  why  Program  development 
has  progressed  in  the  way  that  it  has. 


Western  is  sensitive  to  the  public's 
need  for  information  as  the  Program 
development  process  moves  forward.  In 
recognition  of  this  need,  Western  has 
held  46  meetings  and  workshops  during 
the  Program  development  process  to 
date  and  has  issued  a  brochure  and  a 
series  of  11  newsletters  to  entities  who    | 
have  expressed  an  interest  in  the  | 

Program  prior  to  the  publication  of  this 
Federal  Register  notice.  Western  has 
also  scheduled  several  public  meetings 
in  this  Federal  Register  notice  to  receive 
comments  on  the  Program  proposal. 
Through  these  mechanisms.  Western 
keeps  the  public  apprised  of  progress  in 
overall  Program  development. 

Western  has  fully  integrated  the 
Program  development  process  with  the 
ongoing  environmental  documentation. 
The  notice  of  Western's  intent  to 
prepare  an  EIS  was  published  in  the 
Federal  Register  soon  after  the  first 
notice  announcing  the  proposed 
Program. -EIS  scoping  meetings  and 
informational  meetings  on  ihe  substance 
of  the  Program  were  held  on  the  same 
day  throughout  Western's  marketing 
area.  Although  not  required  by  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  a  public  meeting  was  held 
in  Denver  to  inform  the  public  o.f  the 
comments  received  during  the  scoping 
meetings  and  to  describe  the  range  of 
alternatives  under  consideration  for 
evaluation  in  the  draft  EIS.  Western  also 
held  a  series  of  alternatives  workshops 
to  gather  public  input  on  defined 
alternatives  in  the  spring  of  1992.  This 
Federal  Register  notice  is  being 
published  soon  after  the  draft  EIS  was 
made  available  for  public  comment. 
While  open  to  more  specific  comments 
on  how  the  integration  of  the  decision 
making  and  environmental  processes 
could  be  enhanced,  Western  believes 
that  the  process  to  date  has 
demonstrated  its  commitment  to  this 
goal. 

Comment  was  received  that  the  Power 
Marketing  Criteria  EIS  for  the  SLCA/IP 
should  be  tied  to  the  Program  EIS.  . 
Western  agrees  that  a  relationship  exists 
between  these  two  processes.  The 
Program  EIS  is  programmatic  in  nature. 
It  analyzes  on  a  Western-wide  basis  the 
environmental  impacts  of  the  Program, 
including  customer  integrated  resource 
planning  and  the  extension  of  resources 
for  projects,  with  the  timing  of  the 
extension  to  be  project-specific.  Any 
necessary  environmental  analysis  - 
resulting  from  project-specific 
application  of  Program  principles  (e.g., 
significant  changes  in  marketable 
resources,  size  of  the  resource  pool,  and 
allocations  to  new  customers)  will  be 
tiered  off  ihe  Prt>gram  EIS.  The  SLCA/ 
IP  Power  Marketing  Criteria  EIS 
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recognizes  the  programmatic  nature  of 
the  Program  EIS  and  further  recognizes 
Western's  Program  proposal  that 
customers  purt;hasing  power  from  the 
SLCA/IP  will  be  required  to  prepare 
IRPs  as  5oon  as  the  Program  becomes 
final.  The  Program  EIS  will  be 
i;icorporated  into  the  SLCA/IP  Power 
Marketing  Criteria  EIS. 

Western  agrees  that  the  lack  of 
detailed  Program  procedures  has  made 
it  difficult  for  the  public  to  comment  on 
the  draft  EIS.  Due  to  the  lack  of  a 
preferred  alternative  in  the  draft  EIS, 
Western  did  not  find  it  appropriate  to 
issue  proposed  procedures  when  the 
d  aft  EIS  was  released  for  public  review. 
T  le  detailed  Program  procedures  are 
p  irt  of  this  Federal  Register  notice. 

3  Environmental  Impact  Statement 

a.  Background 

Western  has  prepared  a  draft  EIS  on    < 
tha  Program.  The  draft  EIS  predicts  that 
e:;vironmental  benefits  will  be  realized 
upon  Program  implementation.  The 
majority  of  the  projected  benefits  result 
from  implementation  of  integrated 
resource  planning.  Additional 
environmental  benefits  are  attributable 
to  resource  certainty  and  stability 
resulting  from  implementation  of  the 
PMI. 

b.  Comments 

—Although  the  draft  EIS  is  not  perfect, 
we  agree  with  the  general  trends 
identified  within  the  document. 

— We  agree  with  the  aggregated 
simulation  in  the  draft  EIS,  as 
opposed  to  a  system-specific 
approach. 

— The  draft  EIS  does  not  adequately 
recognize  the  significant  consen'ation, 
renewable  resource,  and  energy 
efficiency  accomplishments  of 
Western's  customers. 

— The  predicted  energy  savings  and 
associated  environmental  benefits 
projected  in  the  draft  EIS  should  not 
be  used  as  a  standard  against  which 
future  customer  IRP  implementation 
will  be  measured. 

. — Western  should  recognize  that  some 
end-use  technologies  are  so  efficient 
that  adoption  leads  to  net  reductions 
in  CO2  emissions;  this  is  recognized 
in  the  Administration's  Climate 
Contrdl  Action  Plan. 

— The  environmental  benefits  associated 
with  the  extension  of  resources 
identified  in  the  draft  EIS  would  be 
e\'en  stronger  if  the  analysis  extended 
bcyorid  2015. 

— Western  should  coordinate 
environmental  mitigation  strategies 
with  the  Bonneville  Power 
Administration  (BPA). 


— .Rate  stability  and  cost  contninment 
should  be  part  of  the  purpo.se  and 
need  statement  for  the  EIS. 

— There  is  no  recognition  in  the  draft 
EIS  of  the  impact  of  resource 
extensions  on  purchases  of  thermal 
power. 

—The  draft  EIS  is  flawed  in  its  lack  of 
analysis  of  its  relationship  to  other 
ElSs. 

— Some  numbers,  trends,  and 

,   assumptions  in  the  draft  EIS  are 
questionable. 

— An  alternative  should  be  added 
allowing  a  70-percent  extension  of 
existing  resources  to  existing 
customers. 

—Due  to  the  greater  environmental 
benefits  that  would  result,  we  suggest 
an  alternative  of  35  to  40  years  at  a 
100-percent  level  be  adopted. 

—Wind  energy  will  be  a  larger  resource 
in  the  future  than  the  draft  EIS 
suggests. 

— The  impact  of  extension  options  on 
SO;  emission  credits  needs  to  be 
recognized. 

— An  alternative  should  be  added 
reserving  a  noncompetitive  allocation 
of  Federal  power  for  Indian  tribes  in 
Western's  service  territory. 

— The  environmental  benefits  of  long- 
term  extensions  may  be  far  greater 
than  the  draft  EIS  suggests. 

— The  draft  EIS  is  flawed,  as  it  does  not 
provide  a  basis  for  determining 
whether  a  10-percent  resource  pool  is 
too  small,  and  does  not  analyze 
disposition  of  new  power  resources, 
allocation  criteria  based  upon  need, 
the  economic  impact  of  marketing 
policies  on  new  customers,  the 
benefits  of  allocating  power  to  Native 
Americans,  the  need  for  utility  status 
to  receive  an  allocation  of  power,  or 
the  need  for  equity  in  Western's 
marketing  policies. 

— The  environmental  benefits  associated 
with  resource  certainty  and  stability 
are  understated  in  the  draft  EIS.  Such 
factors  as  the  ability  to  borrow  money, 
the  impact  on  utility  revenue 
requirements,  the  need  to  acquire 
more  supply-side  resources  at  the 
expense  of  customer  efficiency 
programs,  and  the  character  of 
supply-side  resources  acquired  are 
impacted  by  short-term  contract.s. 

c.  Discussion 

Western  appreciates  these  comments 
and  suggestions  and  will  address  them 
i  1  the  final  EIS.  Several  comments 
dfserve  brief  responses  here. 

Western  did  not  analyze  the 
environmental  impact  of  uses  of  the 
resource  pool,  as  we  cannot  predict  with 
any  certainty  who  will  apply 
Sijccessfally  for  power  from  project- 


specific  resoun,e  pools  during  future 
allocation  processes.  For  example, 
entities  considering  submitting  an 
application  for  Western  power  may  not 
be  able  to  acquire  transmission  access, 
or  existing  power  supply  contacts  may 
be  an  obstacle  to  receipt  of  hydropower 
from  Western.  Western  will  engage  in 
environmental  analysis  on  issues  arising 
from  resource  pool  size  and  allocation 
criteria  on  a  project-specific  basis  at  a 
time  closer  to  the  expiration  dates  of 
existing  contracts. 

Although  environmental  benefits 
associated  with  Program 
implementation  are  forecast  in  the 
Program  draft  EIS,  Western  will  not  use 
those  predicted  energy  savings  as  the 
measure  of  successful  customer  IRP 
implementation.  The  predicted  energy 
savings  in  the  draft  EIS  are  useful  in 
identifying  regional  trends  for  purposes 
of  environmental  analysis,  but  the 
assumptions  and  analysis  approach  are 
far  too  brood  to  be  useful  in  setting 
customer-specific  energy  savings  goals. 
In  fact,  the  establishment  of  customer 
conservation  goals  by  Western  would  be 
totally  inappropriate,  as  an  IRP  should 
consist  of  customer-defined  goals  and 
objectives. 

B.  Integrated  Resource  Planning 

1.  Proposed  Proceduivs 

a.  Background 

Options  considered  in  the  draft  EIS 
include: 

i.  No  change  to  the  existing  C&RE 
Program. 

2.  An  IRP  requirement  for  all 
customers. 

3.  An  IRP  requirement  with  a  small 
customer  provision.  Western's  proposal 
is  an  IRP  requirement  with  a  small 
customer  provision. 

b.  Comments 

i.  Comments  Concerning 
Applicability: 

— ^IRP  provisions  should  be  mandatory 
— IRP  provisions  should  be  voluntary. 
— There  should  be  exemption 

provisions. 
— No  exemption  provisions  should  be 

proposed. ' 
— is  there  a  po.s.sibility  of  waiver  of  the 

IRP  provision  for  new  customers? 

Does  the  EPAct  require  it? 
— The  IRP  rule  should  apply  to 

contractors  only  and  not  all  rtK:ipients 

of  Federal  power. 
— Some  customers  are  concerned  about 

the  practicality  of  the  IRP  analysis 

and  process. 

Discussion 

Section  114  of  the  EPAct  requires  all 
i)f  Western's  firm  power  customers  to 
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included  the  small 
prov  sion  in  response  to 

The  small  customer 
dfefined  in  section  114, 
c  istomers  whose  annual 
I  iption  is  equal  to  or  less 
apid  who  have  limited 
agerial,  and  resource 
conduct  integrated 
anxi  ng.  Customers  may 
c  ustomer  status,  and 
n  ake  a  determination  as  to 
qualifications.  This 
ot  limit  a  customer  that 
*  qualify  under  the  small 
revision  from  preparing  an 
,  there  is  nothing  in  the 
:  am  that  restricts  a 
from  adopting  a  policy  to 
percer  tage  of  gross  revenues  in 
its  small  customer  plan. 
Concerning  Flexibility: 
and  regional 


uirement  must  be 

achievable, 
if  fort  required  may  be  too 


a  td 


latic  ns  should  be  flexible 
re  >pond  to  regional  and 
ffei  ences. 


ment  of  the  proposed 
consideration  was  given  to 


the  administrative  burden,  flexibility, 
and  equity  of  the  alternatives  on 
Western's  diverse  customers.  In 
addition,  consideration  was  given  to  the 
regional  diversity  in  Western's  service 
area.  We  believe  that  with  the  IRP 
requirement  and  small  customer 
provision,  each  customer  will  have  the 
flexibility  necessary  to  adequately 
address  regional  needs  and  to  expend  an 
appropriate  level  of  resources,  such  as 
time  and  money,  on  these  planning 
efforts.  Western  will  not  dictate  energy 
decisions  a  customer  makes  based  upon 
regional  conditions  or  needs  as  long  as 
all  of  the  IRP  criteria  are  met. 

2.  Specificity  of  Procedures 

a.  Background 

Section  114  of  the  EPAct  provides  the 
framework  for  the  IRP  requirement.  It 
sets  forth  IR?  criteria  as  well  as 
administrative  principles  and 
requirements.  As  defined  by  section 
114,  Western  shall  approve  an  IRP  if,  in 
developing  the  plan,  the  customer  in  a 
reasonable  manner  has: 

1.  Identified  and  accurately  compared 
all  practicable  energy  efficiency  and 
energy  supply  resource  options 
available  to  the  customer. 

2.  Included  a  2-year  action  plan  and 
5-year  action  plan  which  describe 
specific  actions  the  customer  will  take 
to  implement  its  IRP. 

3.  Designated  least-cost  options  to  be 
utilized  by  the  customer  for  the  purpose 
of  providing  reliable  electrical  service  to 
its  retail  consumers  and  explained  the 
reasons  why  such  options  were  selected. 

4.  To  the  extent  practicable, 
minimized  adverse  environmental 
effects  of  new  resource  acquisitions. 

5.  In  preparation  and  development  of 
the  plan  (and  each  revision  or 
amendment  of  the  plan)  has  provided 
for  full  public  participation,  including 
participation  by  governing  boards. 

6.  Included  load  forecasting. 

7.  Provided  methods  of  validating 
predicted  performance  in  order  to 
determine  whether  objectives  in  the 
plan  are  being  met. 

8.  Met  such  other  criteria  as  the 
Administrator  shall  require. 

b.  Comments 

— ^The  IRP  option  needs  to  be  more 

specific  and  less  subjective. 
— There  are  too  many  specifics  which 

could  lead  to  insufficient  flexibility. 
— Will  Western  recognize  customer  size 

and  type  differences? 
—Should  Western  be  specific  in  its 

definition  of  content  and  evaluation  . 

criteria? 


c.  Discussion 

In  developing  the  IRP  requirement,  it 
is  important  to  balance  needs  for 
flexibility  and  equity  among  Western's 
diverse  customers.  For  this  reason,  the 
proposed  Program  is  based  upon  the 
premise  that  the  development  of  each 
IRP  must  be  tailored  to  each  customer's 
unique  characteristics,  reflecting  that 
customer's  size,  type,  resource  needs, 
and  geographic  area.  Western's  primary 
interest  is  in  providing  an  adequate 
framework  for  customer  use  of  the  IRP 
process  as  a  tool  for  meeting  resource 
needs. 

While  some  comments  have 
expressed  a  preference  for  specific 
standards,  Western  believes  that 
quantitative  standards  are  likely  to  limit 
the  potential  of  an  IRP  process,  assuring 
only  the  achievement  of  minimum 
standards.  Flexible  and  genera' 
guidance  will  lead  to  locally  tailored, 
relevant,  and  meaningful  IRP  as  the 
customer  works  with  its  consumers  in 
this  planning  process.  Any  need  for 
specific  technical  guidance  on  how  to 
prepare  and  implement  an  IRP  can  be 
met  through  technical  services  provided 
by  Western's  energy  services  program. 

3.  IRP  Content 

a.  Background 

During  the  early  portion  of  the  public 
process  on  this  Program,  Western 
proposed  in  concept  that  IRPs  address 
several  subjects.  The  EPAct  directed 
Western  to  develop  procedures 
regarding  IRP  content. 

b.  Comments 

i.  Comments  of  General  Nature:    . 

— The  final  requirements  should  not 
address  small  versus  big  customers, 
but  power  suppliers  versus  all- 
requirements  customers. 

— Some  customers  should  not  have  to 
address  all  elements. 

ii.  Comments  on  Identification  and 
Comparison  of  Alternatives" 

— Western  should  require  customers  to 
analyze  the  costs  and  benefits  of  all  - 
options. 

— Western's  Program  should  identify 
and  target  all  practicablie  potential 
opportunities  to  save  energy. 

— Western  should  not  stipulate  the  type 
of  test  (i.e.,  RIM  test,  total  resource 
cost  test,  etc.)  that  a  customer  uses  in 
its  IRP. 

iii.  Comments  on  Action  Plans: 

— IRPs  should  include  budgets, 
milestones,  and  completion  dates. 

iv.  Comments  on  Environmental 
Analysis: 
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— How  far  need  a  customer  go  on  the 
supply-side  for'environmental 
analysis? 

— Western  should  not  require  customers 
to  consider  environmental 
externalities  in  their  IRPs.  It  should 
accept  the  decision  of  individual 
States  on  externality  issues. 

' — Quantification  of  environmental 
externalities  should  not  be  a 
requirement. 

— Environmental  externalities  should  be 
required. 

— Do  not  require  a  customerjo  prepare 
an  EIS  as  a  part  of  an  IRP. 
.v.  Cc,a:ments  on  Public  Involvement: 
-Boards  and  city  councils  should  be 
sufficie.^t  public  involvement. 

— Only  local  consumers  and  not  the 
general  public  should  be  involved  in 
IRP  development  or  implementation. 

—Public  review  of  an  IRP  is  costly, 
vl.  Comments  on  Load  Forecasting: 

— Load  forecasting  methodologies 
which  require  lengthy  lead  times  (e.g.. 
end-use)  should  not  be  required 
before  the  second  round  of  IRPs. 
vii.  Comments  on  Quantification: 

— IRPs  should  emphasize  cost- 
effectiveness  and  demonstrated 
benefits. 

— IRP  approval  criteria  should  include 
minimum  standards  for  energy 
efficiencies  in  each  customer  class, 
minimum  annual  progress 
requirements  for  each  customer  class, 
recognition  of  the  relative 
environmental  cost  of  resource 
alternatives,  and  guidelines  for  the 
selection  of  new  resources  which 
always  address  environmental  costs 
and  encourage  selecting  alternatives 
that  minimize  environmental 

■"  damages. 

— Western  should  let  customers 

.  evaluate  energy  and  capacity  on  an 
equal  level,  so  that  demand  options 
such  as  load  shifting  and  peak 
reduction  are  on  an  equal  DSM  level 
with  conservation, 
viii.  Comments  on  IRP  Updates: 

— Updates  should  not  require  public 
review. 
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c.  Discussion 

The  EPAct  defines  the  elements  or 
( ontent  that  must  be  included  in  IRPs. 
Western  is  proposing  that  the  extent  to 
which  the  elements  are  addressed 
should  reflect  each  customer's  size, 
type,  resource  needs,  and  geography.  It 
would  be  expected  that  a  power 
supplier  and  an  all-nequirements 
«  ustomer  would  address  each  of  the  IRP 
criteria  in  a  unique  manner  and  to  a 
different  extent.  Western  is  not 
attempting  to  develop  different 


procedures  for  each  type  of  customer 
situation,  but  rather  one  Program  which 
Is  flexible  enough  to  be  applied  to  any 
customer  situation. 

Western  is  requiring  that  each 
customer  identify  and  compare  all 
practicable  demand-  and  supply-side 
alternatives.  Western  will  not  prescribe 
the  methods  to  be  utilized  in  making 
these  comparisons.  Western  will  require 
the  customer  to  describe  the  method 
used  to  select  the  options  to  be 
compared;  describe  the  options, 
assumptions,  and  costs  related  to  the 
options;  and  describe  the  evaluation 
methods. 

Western  is  proposing  that  each 
customer  submit  an  action  plan  that  sets 
forth  both  short-  (2  years)  and  long-term 
(5  years)  actions  that  it  will  take  to 
implement  its  IRP.  The  action  plans 
must  contain  goals  and  milestones, 
quantify  energy  and  capacity  benefits, 
and  give  the  estimated  or  actual 
implementation  costs  for  each  action. 
Annual  progress  reports  will  also  be 
required.  To  the  extent  pos.sible, 
Western  has  attempted  to  combine 
reporting  requirements  in  order  to 
reduce  paperwork  and  avoid 
duplication  of  effort. 

The  IRP  procedures  require  that,  to 
the  extent  possible,  customers  should 
minimize  adverse  environmental  effects 
of  new  resources,  either  supply  or 
demand.  Customers  will  not  be  required 
to  quantify  environmental  externalities 
since  this  is  not  required  by  the  EPAct, 
and  the  States  within  Western's 
marketing  area  have  taken  different  and 
sometimes  conflicting  positions  on  this 
i.ssue.  Western  is  not  proposing  to 
require  customers  to  prepare  an  EIS  or 
any  other  environmental  compliance  as 
part  of  their  IRP  submittal.  In  addition, 
Western  will  not  determine  for  its 
customers  or  review  or  approve  plans 
with  respect  to  the  level  of 
environmental  compliance  appropriate 
for  each  proposed  action. 

The  EPAct  requires  governing  board 
and  full  public  involvement.  Western 
believes  that  public  involvement  will 
help  assure  that  resource  planning  and 
choices  meet  local  needs.  Western  has 
defined  full  public  participation  to 
mean  that  ample  opportunity  exists  for 
the  public  to  participate  in  or  influence 
the  preparation  and  development  of  an 
IRP.  Western  will  be  interested  in  how 
the  public  was  involved,  how 
resolutions  to  public  concerns  were 
handled,  and  how  the  public  influenced 
IRP  decisions.  Western  believes  that 
each  customer  c:an  manage  the  costs  of 
its  public  involvement  process  by 
planning  a  process  appropriate  to  the 
s<:ope  and  magnitude  of  its  IRP  process. 


Western  is  not  requiring  customers  to 
adopt  a  specific  load  forecasting 
method,  only  that  customers  utilize  an 
accepted  methodology.  We  are 
proposing  however  that  customers 
develop  forecasts  upon  which  to  base 
their  IRPs. 

The  EPAct  requires  that  least-cost 
options  be  adopted  by  utilities  as  well 
as  annual  reporting  on  the  benefits 
achieved  under  the  IRP.  Western  is 
proposing  to  allow  exemptions  to  the 
least -cost  requirement  if  the  customer 
can  show  in  the  IRP  that  decisions  were 
made  on  a  clear  analysis  of  demand- 
and  supply-side  resourt;e  options  and" 
environmental  effects. 

Updated  IRPs.  at  a  minimum,  must  be 
submitted  at  least  every  5  years  after  the 
anniversary  date  of  approval  of  the 
initial  IRP  submittal.  The  criteria 
utilized  to  review  updated  IRPs  will  bp 
the  same  as  for  initial  IRP  submittals. 
However,  periodic  changes  and  updates 
to  IRPs  may  be  submitted  as  part  of  the 
customer's  annual  progress  report. 

4.  IBP  Rtview  and  Approval 

a  Background 

Western  has  proposed  that  the 
required  elements  of  an  IRP  must  be 
addressed  in  a  reasonable  manner  by  a 
customer  before  Western  approves  the 
IRP. 

b.  Comments 

— How  much  will  Western  expect  from 
its  customers  in  developing  and 
implementing  an  IRP? 

— On  what  basis  will  customer  IRPs  be 
graded? 

— Western  should  fo<:us  on  having 
customers  develop  productive  IRPs, 
not  on  "window  dressing.  " 

— Western's  IKP  review  .should  be 
administrative  and  not  regubtorv  or 
judicial.  Acceptante  of  an  IRP  should 
be  based  on  process  and  customer 
goals.  Western  should  not  be 
analyzing  customer  choices  or 
decisions. 

— Western  should  l)e  flexible  for  surplus 
utilities.  It  should  accept  IRPs 
prepared  for  other  governmental 
entities. 

— ^Past  customer  efforts  should  be 
recognized. 

— There  shotild  be  a  peer  review  of  IRPs 

— Western  should  not  hire  consultants 
to  review  customer  IRPs. 

— A  dispute  resolution  provision  should 
be  included. 

r  Discussion 

Western  will  apply  a  reasonablentn>s 
tesl  in  its  review  and  approval  of 
customer  IRPs.  The  following  two 
questions  will  be  answered  by  Western 
in  the  review  and  approval  process: 
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1.  Is  the  IRP  consistent,  overall  and         5.  Member  Based-Associations 
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for  iiuKvidual  criteria,  with  customer 
achievement  qf  its  own  defined  IRP 
goals? 

Does  the  <  ustomer  meet  the  full 
intent  of  the  E  'Act  and  this  Program  in 
their  definitioi  i  of  an  IRP  for  each  of  the 
IRP  criteria,  ai  d  are  they  appropriate  for 

size,  type,  resource 
needs,  and  gee  graphic  circumstances? 

Western  wil  not  direct  a  customer  to 
utilize  specific  methodologies  in  the 
development  (f  its  IRP.  Customers  will 
make  their  ow  i  choices  regarding 
resource  type,  quantity,  and  timing  in 
accordance  wi  :h  their  IRP. 

Western  wil  not  dictate  resource  _ 
choices  but  wi  II  review  them  for 
reasonablenesi ;. 

Western  wil  accept  an  IRP  prepared 
for  another  Fei  leral.  State,  or  other 
regulatory  bodly  if  the  IRP  substantially 
complies  withfthe  requirements  of 
Western's  IRP  procedures.  Western 
recognizes  that  the  past  efforts  of  many 
of  its  customeis  in  implementing 
conservation  and  demand-side 
management  ti  ave  been  significant. 
Historic  invesi  ments  by  Western's 
influence  the  future 
able  for  consideration  in 
an  IRP  or  a  smhll  customer  plan. 
However,  the  fPAct  makes  no 

the  approval  of  IRPs  or 
small  custome  r  plans  based  upon  past 
pfforts. 


customers  wi 
resources  avai 


Only  Westei  n 
customer  IRPs 
employ  consu 
does  it  propos^ 
review  of  cust  >mer 
considered  th( 
but  issues  rela  ;ed 
custc  mer 


t  le 


Adn 


sensitive 
administrativ 
any  potentia 
importantly 
Western's 
this  responsib 
delegated  to 
peers. 

Western  has 
administrative 
provides  for 
Manager  or 
the  customer 
Western's 
acceptability 
customer  plan 
approved  IRP 
addition 
of  mutually 
dispute  resolu : 
extent  allowe< 
acceptability 


personnel  will  review 
Western  does  not  plan  to 
tants  to  review  IRPs.  nor 
to  use  peers  for  the 

IRPs.  Western 
merits  of  peer  reviews, 
to  proprietary  or 
data  and 
burden  seem  to  outweigh 
lenefits.  Most 

EPAct  requires 
inistrator  to  review  IRPs: 
lity  should  not  be 
Itants  or  customer 


cfnsul 

included  an 
appeal  process  that 
a  )peals  to  the  Area 
A(  ministrator  in  the  event 
<  oes  not  agree  with 
dete  rmination  of  the 
qf  an  IRP  or  small 
or  its  compliance  with  an 
jr  small  customer  plan.  In 
Wes  em  will  consider  the  use 
a^  reeable  alternative 
ion  practices,  to  the 
by  law.  on  issues  of  IRP 
4nd  compliance. 


a.  Background 

There  is  a  considerable  mix  of 
contractual  arrangements  among 
Western's  member-based  associations 
(MBA)  customers.  Some  MBAs  are  the 
sole  supplemental  power  supplier  for 
the  members  and  have  load  growth 
responsibility,  while  others  act  as  a 
representative  for  the  members  and  have 
no  generation  or  transmission 
capabilities. 

b.  Comments 

— In  order  to  achieve  the  most  cost- 
effective  and  operational  IRPs 
possible  in  their  situations,  all  of  the 
members/participants  must  support 
the  IRP  with  data  and  during  the  final 
decision  making  process. 

— While  most  MBAs  or  power  suppliers 
may  wish  to  prepare  a  unified  IRP  on 
behalf  of  all  their  membership,  not  all 
members  may  be  supportive  of  such  a 
centralized  approach  and  prefer  the 
option  of  doing  their  owm  IRP. 

— Western  should  accommodate  the 
variations  represented  by  its 
customers  and  their  numerous 
organizational  and  supply 
arrangements. 

c.  Discussion 

Western  has  proposed  an  IRP 
requirement  which  allows  MBAs  to 
submit  individual  IRPs  for  each  of  their 
members,  or  submit  one  IRP  on  behalf 
of  all  of  their  members,  so  long  as 
individual  member  responsibilities  and 
participation  are  identified.  Western  has 
also  provided  an  option  for  any  member 
of  an  MBA  to  submit  an  individual  IRP 
to  Western.  While  Western  agrees  that 
members  should  support  the  IRP 
process  with  data  and  during  the 
decision  making  process,  it  is  the 
responsibility  of  each  MBA  to  work 
with  its  membership  on  these  issues. 
Each  member  will  be  required  to  sign 
the  IRP  or  a  resolution  accepting  the  IRP 
prior  to  submittal  to  Western. 

All  customers  will  be  required  to 
notify  Western  within  60  days  of  the 
effective  date  of  the  final  Program  of 
their  intent  to  submit  an  IRP 
individually,  through  an  MBA.  or  as  an 
IRP  cooperative. 

6.  IRPs  Prepared  for  Others 

a.  Background 

A  number  of  Western  customers  are 
required  to  submit  IRPs  to  regulatory 
bodies  and  other  agencies  in  addition  to 
the  requirement  to  submit  an  IRP  to 
Western. 


b.  Comments 

— Western  should  accept  IRPs  prepared 
by  its  customers  for  other  entities. 

—The  Rural  Electrification 
Administration  requires  an  IRP  o/ily 
when  a  customer  applies  for 
financing;  Western  should  have  a 
similar  timing  requirement. 

— Would  Western  adopt  a  different 
criteria  for  review  and  acceptance  of 
IRPs  prepared  for  other  entities  than 
for  IRPs  prepared  specifically  for 
Western? 

— Western's  energy  planning  and 

•   marketing  programs  are  intruding  into 
customers'  traditional  utility 
responsibilities.  Customers  are 
concerned  about  multiple 
jurisdictions  requiring  IRPs. 

— The  IRP  regulations  should  not  be 
burdensome  or  duplication  for 
^customers  preparing  to  meet  State  and 
other  Federal  requirements.  Conflicts 
with  IRP  requirements  should  be 
avoided.  If  IRP  rules  are  stringent  or 
specific,  they  should  not  apply  to 
entities  subject  to  IRPs  from  State 
regulations. 

c.  Discussion 

The  EPAct  stipulates  that  Western 
will  accept  IRPs  prepared  for  other 
governing  agencies  if  those  IRPs 
substantially  comply  with  Western's 
Program.  In  addition,  it  stipulates  that 
State-regulated  lOUs  are  exempt  from 
Western's  procedures.  Western  has.  in 
the  development  of  this  Program, 
considered  resource  planning 
regulations  and  policies  of  other 
entities,  particularly  State  public 
utilities  commissions  and  the  Rural 
Electrification  Administration.  We  have 
reviewed  and  compared  those  other 
requirements  and  proposals  with  the 
fundamentals  of  this  proposal.  While  we 
have  not  found  any  other  proposals, 
regulations,  or  policies  that  are  mirror 
images  of  the  VVestem  proposal,  we 
believe  that  this  proposed  Program  is 
generally  compatible  with  other 
requirements.  The  EPAct  does  not 
provide  an  option  to  require  IRPs  only 
when  a  new  resource  and/or  associated 
financing  are  necessary. 

7.  IRPs  for  Utilities  in  Surplus 

a.  Background 

Within  Western's  15-State  marketing 
area  there  is  a  great  deal  of  diversity  in 
the  resource  situation  in  various  regions 
and  in  the  types  of  customers.  There  are 
utilities  and  regions  with  surplus  power 
and  utilities  and  regions  facing  the  next 
resource  acquisition  decision.  There  are 
both  large  and  small  utilities  that  may 
or  mav  not  have  direct  control  over 


generation  decisions  of  their  power 
supplier. 

b.  Comments 

— Customers  suffering  from  loss  of  load 
should  be  exempted  from  the  new 
programs  for  conservation  and 
efficiency. 

— In  situations  where  utilities  have 
surplus  generation,  marketing  should 
be  considered  an  acceptable  option. 

— Western  should  not  mandate 
additional  expenditures  on  DSM 
which  would  create  additional 
surpluses  and  increase  rates. 

c.  Discussion 

Utilities  in  surplus  could  be  viewed 
as  having  the  time  and  tools  necessary 
today  to  plan  better  for  the  future 
without  being  under  the  time  pressure 
facing  utilities  with  a  more  immediate 
need  for  resources.  The  EPAct  does  not 
give  Western  the  flexibility  to  exempt 
cTistomers  with  surpluses  or  in  a  load- 
loss  situation  from  the  IRP 
requirements.  The  IRP  process  has  no 
predetermined  outcomes.  Western  will 
not  mandate  the  .selection  of  a  DSM 
technology  over  other  resource  options; 
however,  we  are  requiring  the 
evaluation  of  the  economics  of  DSM 
technologies  compared  with  other 
resource  options.  Should  a  DSM 
technology  be  the  least  cost.  Western 
believes  that  it  should  be  adopted  or 
that  there  should  be  documentation 
explaining  why  another  option  fits 
better  with  the  utility's  objectives. 
Exceptions  to  least-cost-based  decisions 
may  be  made  if  the  customer  can  show 
in  the  IRP  document  that  decisions  were 
made  on  a  clear  analysis  of  demand- 
and  supply-side  resource  options  and 
environmental  effects. 

8.  Economic  Feasibility  and 
Administrative  Burden 

a.  Background 

A  number  of  Western's  customers  are 
smaller  or  medium-sized  utilities.  To 
date,  there  are  more  examples  of  the 
costs  of  preparation  and  implementation 
of  IRPs  by  larger  utHities,  mostly  lOUs. 
These  examples  have  tended  to  set  the 
baseline  for  what  smaller  and  medium- 
sized  utilities  expect  to  incur  in 
preparation  and  implementation  of 
IRPs.  Western  is  not  proposing  to  define 
how  much  time  and  money  a  customer' 
should  invest  in  IRP  development  and 
implementation.  Rather  Western's 
review  will  be  focused  on  the  end- 
product  IRP.  The  EPAct  requires  that 
customers  develop  and  submit  annual 
progress  reports  to  Western.  Western  is 
interested  in  both  quantitative  and 
qualitative  reporting.  The  draft  IRP 
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procedures  list  five  items  that  must  be 
included  in  the  annual  report.  A  penalty 
may  be  assessed  for  nonsubmittal  of  an 
annual  report  to  Western. 

b.  Comments 

i.  Comments  on  Cost  of  IRP 
Development 

— Some  customers  believe  that  the  cost 
of  preparing  an  IRP  would  be  a  higher 
percentage  of  their  revenues  (as 
compared  to  a  larger  utility)  and 
subsequently  serves  to  be  a  double 
penalty  or  inequity  as  compared  to 
larger  customers. 

— There  should  be  a  ceiling  on  the  costs 
customers  should  be  expected  to 
incur  in  pit-paration  of  an  IRP;  i.e.,  it 
has  been  suggested  that  IRP  costs 
should  not  be  in  excess  of  1  percent 
of  the  customer  revenues,  while 
others  have  suggested  a  ceiling  based 
on  2  percent  of  annual  administrative 
cost  (as  averaged  over  5  years). 

— Do  not  stipulate  an  IRP  funding 
percentage. 

iu  Comments  on  Cost  of  IRP 
Iniplementation 

— Some  customers  are  concerned  about 
the  economic  feasibility  of  demand- 
side  management  for  small  utilities. 

—The  proposal  threatens  to  shift  load 
away  from  electricity  toward  more 
reliance  on  petroleum  and  natural  gas 
if.  as  a  result  of  IRP  development  and 
implementation,  electric  rates 
increase. 

— The  administrative  cost  of  IRPs 
estimated  in  the  draft  EIS  does  not 
appropriately  recognize  the  cost  of 
monitoring  and  verification. 

— The  IRP  implementation  costs  may  be 
too  imposing. 

— Western's  actions  could  impact  rates. 

— Customers  have  resource  limitations. 

iii.  Comments  on  Burden  of  Reporting 

— Reporting  requirements  should  be 

kept  to  a  minimum. 
— The  administrative  burden  of 

reporting  for  small  customers  could 

be  too  much. 
— Since  growth,  weather,  and  changiiio 

economics  drive  power  use  as  much 

as  or  more  than  conservation,  most 

data  cannot  be  used  to  measure  the 

Program's  effectiveness. 
— Research  and  development  should  be 

recognized,  even  if  no  measurable 

benefits  are  evident  today. 
— Western  needs  to  simpli/y  and 

streamline  its  reporting  requirements. 

c.  Discussion 

Western  is  sensitive  to  and 
understands  the  concerns  about  the 
costs  of  development  and 
implementation  of  an  IRP  and  the 


importance  of  practicality.  Western 
believes  that  the  benefits  of  preparing  an 
IRP  could  outweigh  IRP  development 
and  implementation  costs.  The  IRP 
process  holds  the  potential  for 
customers  to  make  better  decisions, 
develop  greater  credibility  with  their 
end-users,  and  provide  more  co.st- 
effective  and  valued  service.  The  level 
of  resources  a  customer  expends  in  the 
development  and  implementation  of  its 
IRP  is  not  a  factor  in  the  review  and 
approval  of  the  IRP. 

Western  believes  that  many  of  its 
customers  are  already  performing  some 
of  the  aspects  of  IRP  and  subsequently 
incurring  costs  associated  witr.  good 
planning  and  customer  service 
activities.  The  costs  of  developing  and 
implementing  an  IRP  are  also  somewhat 
staged.  In  this  sense,  an  IRP  can  be 
viewed  as  a  risk  management  tool,  since 
the  assessment  of  the  best  resource 
options  can  take  place  before  the 
resource  need  is  imminent  so  that  less 
start-up  time  is  necessary  when  resource 
needs  are  apparent.  VVestem  anticipates 
that  the  benefits  from  IRP 
implementation  will  outweigh  the 
administrative  burden  of  data 
collection,  data  preparation,  and 
reporting. 

The  level  and  extent  of  reporting 
should  be  consistent  with  each 
customer's  size,  type,  resource  needs, 
and  geographic  area  in  the  same  manner 
as  the  IRP  preparation  itself.  The  IRP 
procedures  identify  specific  items  that 
should  be  included  in  annual  progress 
reports.  The  most  important  portion  of 
the  annual  progress  report  is 
quantification  of  benefits  achieved. 
Credible  estimates  of  benefits  are 
appropriate  if  actual  measurement  is 
infeasible  or  not  cost-effective.  Westem 
will  prepare  a  summary  of  customer  IRP 
activity  and  publish  it  in  its  annual 
report. 

References  to  benefits  in  the 
procedures  are  not  limited  to 
conservation.  Integrated  resource  plans 
may  lead  to  a  variety  of  different 
resource  acquisition  strategies, 
including  the  development  of  supply- 
side  resources.  Although  VVestem  is 
propo.iing  that  customers  quantifv-  both 
demand-side  and  supply-side 
investments  that  add  to  supply  or 
reduce  dem.and.  other  less  quantifiable 
benefits  may  result  from  a  successful 
IRP.  Examples  include  creating  a  more 
diverse,  flexible,  or  reliable  resource 
mix;  improving  external  and  intemal 
customer  communications:  improving 
the  environmental  sensitivity  in 
resource  planning:  and  developing 
improved  customer  knowledge  of  its 
system  and  its  consumers.  For  utilities 
in  surplus  conditions,  a  marketing 
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program  develc  ped  pursuant  to  an  IRP 
also  presents  ar  opportunity  to  measure 
benefits. 

Research  andl  development  efforts 
related  to  a  cus  omer's  IRP  should  be 
valid  components  of  the  plan,  since  the 
result  would  eventually  lead  to  tangible 
and  measurable  benefits. 

Western  expt  cts  that  the  costs  and 
methods  of  veri  ying,  monitoring,  and 
reporting  on  IR  's  will  vary  substantially 
among  Western  s  customers.  For  this 
reason  we  belie /e  it  is  infeasible  to 
attempt  to  set  a  specific  verification 
standard  becaui  e  of  the  differences  in 
customer  size,  t  ype,  resource  needs,  and 
geography  assot  ;iated  with  the  plans. 
Western  will  pravide  technical 
assistance,  upoi  i  request,  to  its 
customers  in  m  mitoring  and  verifying 
the  results  of  IR?s 

9.  IRP  Cooperal  wes 

a.  Background 

Customers  m*y 
under  the  EP Ac;  I 
approval  to  subfn 
cooperatives. 

b.  Comments 

— Western  shou  Id 

the  formation 

could  represent 

of  several  cus  lomers. 
— IRPs  should  I  e 

generation  anp 

cooperatives. 

c.  Discu.<ision 

The  IRP  proppsa 
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a  resource  deci; 
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-lev(  1 
requ  sst 
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10.  Technical  /  s^stance 


a.  Background 

Western  has 
assistance  to  cufetomers 
workshops,  equ  ipment 
technical  studi 
match  evaluati 
since  1980. 


form  IRP  cooperatives 
and  request  Western's 
it  IRPs  for  those 


consider  permitting 
of  cooperatives  that 

the  common  interests 

ners.. 
accepted  from 
transmission  (G&T) 


sal  allows  purchasers 
forests,  such  as  where 
on  block  exists,  to  form 
ve  for  the  purpose  of 
g  and  implementing  an 
proposing  to  extend  IRP 
to  existing  first-level 
G&T  cooperatives  that 
s.  For  MBAs  and  IRP 
ividual  member 
and  participation  levels 
fled  V>  the  IRP. 
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rbvided  technicaf 

.  which  includes 
loan  programs, 
and  analyses,  peer- 
,  and  other  support 


es 
ens 


b.  Comments 

1.  Comments  Related  to  the  Cost  of 
Services  and  Repources 

— Caution  shou 
considering  t 
impacts  whic 
assistance  ma^ 


d  be  exercised  in 
rate  and  revenue 

1  offering  technical 
entail. 


le 


— The  proposed  action  should  indicate 
the  level  of  effort  that  Western  intends 
to  devote  to  the  program  (budget, 
staff,  etc.). 

— How  can  Western  provide  technical 
assistance,  review,  and  approval  of 
IRPs  within  120  days  as  required  by 
the  EPAct  when  it  is  reducing  its 
personnel? 

— Anything  beyond  nominal  technical 
assistance  should  be  paid  for  by  the 
benefiting  customer. 

ii.  Comments  Related  to  Services 

— Western  should  develop  an  idea  list 
by  activity  and  should  cofund  IRPs 
and  develop  packaged  demand-side 
management  programs. 

— Technical  assistance  should  include 
cash,  grants,  reinstating  cost-share 
programs,  and  other  financial 
assistance  for  such  things  as  circuit 
riders,  plan  monitoring  techniques, 
developing  a  'cookbook'  for  doing 
IRPs,  and/or  a  general  sharing  of 
customer  IRPs  through  an  electronic 
bulletin  board  or  library. 

—If  IRPs  are  neces.sarj',  we  need  a  copy 
of  the  Resource  Planning  Guide  (RPG) 
and  technical  assistance. 

— In  general,  we  are  impres.sed  with  the 
comprehensive  and  thoughtful  nature 
of  the  IRP  materials  Western  plans  to 
provide  to  its  customers. 

—Western  should  do  less  technical 
assistance  on  IRPs  and  emphasize 
customer  acquisition  of  efficiency 
instead. 

c.  Discussion 

Technical  assistance  will  continue  to 
be  an  integral  part  of  Western's 
programs  and  ser/ices.  Western's 
present  technical  assistance  budget  is 
about  $5  million  per  year.  Western  also 
acquires  cost  sharing  and  cosponsors 
whenever  possible.  We  will  continue  to 
seek  additional  funding  and  resources 
from  potential  cosponsors  of  services 
and  activities  in  order  to  leverage  the 
benefits  of  the  service,  reduce  financial 
risk,  and  remove  barriers  to  the 
successful  application  of  emerging 
technologies.  While  Western  expects  to 
continue  to  experience  limitations  on 
staffing,  we  will  make  ever)'  effort  to 
assure  that  the  technical  assistance  is 
available  to  customers  upon  request, 
while  ensuring  review  and  approval  of 
customer  IRPs  as  provided  by  the 
EPAct.  The  majority  of  Western's 
customers  have  not  done  an  IRP  before 
and  need  technical  assistance.  The 
EPAct  specifically  directs  Western  to 
give  priority  to  providing  technical 
assistance  to  customers  that  have 
limited  capability  to  conduct  IRP. 
Requiring  the  benefiting  customer  to 
p.ny  for  technical  assistance  would  raise 


an  obstacle  to  effective  IRP  for  those 
customers  that  have  limited  resources. 

The  range  of  customer  technical 
assistance  activities  has  been  extremely 
diverse  and  customer  driven  over  the 
last  decade.  We  do  not  expect  this  to 
change  as  we  focus  on  technical 
assistance  in  tlie  customer  preparation 
and  implementation  of  IRPs.  Western  is 
willing  to  look  at  reinstating  the  cost- 
share  program,  has  provided  financial 
assistance  for  circuit  riders,  developed 
the  RPG  to  assist  customers  in 
developing  IRPs,  and  has  instituted  an 
electronic  bulletin  board  service.  We  are 
willing  to  assist  in  the  development  of 
IRPs  and  demand-side  management 
programs.  Copies  of  the  RPG  are 
available  upon  request  to  Western. 

Western  believes  that  an  emphasis  on 
IRP  technical  assistance  is  appropriate 
at  present  and  consistent  with  the  EPAct 
emphasis.  A  customer  should  not 
acquire  an  efficiency  resource  before  an 
analysis  of  cost-effectiveness  takes  place 
pursuant  to  an  IRP. 

Western's  energy  services  program 
utilizes  a  5-year  planning  process, 
reviewed  annually  to  ensure  that 
customers  are  receiving  the  best  and 
most  appropriate  assistance  possible. 
Customers  can  telephone  Western's 
energy  service  managers  in  the 
appropriate  Area  Office  to  discuss  their 
needs  for  technical  assistance. 

11.  Submittal  Timing 

a.  Background 

The  EPAct  requires  updated  IRPs  to 
be  submitted  to  Western  for  review 
every  5  years.  The  Program  is  drafted  to 
assure  that  customers  are  benefiting 
from  IRP  development  and 
implementation  and  to  ensure  that 
customers  meet  the  IRP  criteria.  The  5- 
year  timeframe  is  also  consistent  with  a 
long-term  action  plan  timeframe  thereby  . 
ensuring  that  the  action  plan  is  fully 
updated. 

b.  Comments 

— Every  2  years  is  too  frequent  for  IRP 
submittal  because  power 
requirements  studies  for  large 
generation  and  transmission 
cooperatives  are  done  every  3  years 
and  end-use  surveys  are  done  every  3 
years  in  some  utilities,  and  an  IRP 
would  be  based  on  these  documents. 

— The  frequency  of  submittal  could  be 
based  on  need  to  meet  load  growth 
development. 

— Suggestions  included  5-year  IRP 
submittal  with  biannual  status 
reports,  and  plans  should  be 
evaluated  and  revised  every  5  years. 

— There  should  be  an  evaluation  period 
every  10  years  for  IRP  submittals. 
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c.  Discussion 

Western  has  proposed  the  5 -year  IRP 
submittal  period  as  set  forth  in  the 
EPAct.  We  believe  that  this  period  is 
more  compatible  with  the  power 
requirements  study  and  end-use  survey 
frequencies  of  many  Western  customers 
than  other  shorter  periods  of  time.  The 
proposal  also  allows  customers  to 
submit  other  changes  to  their  IRPs  to 
Western  as  part  of  the  annual  progress 
report. 

12.  Irrigator  Issues 

a.  Background 

Western  is  proposing  that  the  IRP 
provisions  required  by  the  EPAct  apply 
to  all  customers,  with  the  exception  of 
those  qualifying  for  the  small  customer 
provision.  Irrigation  districts  may 
qualify  for  small  customer  status.  This 
supersedes  earlier  proposals  for 
accepting  previously  approved  and 
implemented  energy  and  water 
efficiency  plans  submitted  to  other 
Federal  or  State  governmental  agencies. 

b.  Comments 

— Public  review  of  irrigation  district 
IRPs  would  be  costly  and  staff- 
consuming. 

— Irrigators  should  not  have  to  address 
all  IRP  elements — some  elements 
apply  only  to  generating  entities  (e.g., 
resource  comparisons,  environmental 
impacts  of  actions);  it  is  not  cost- 
effective  for  small  customers  to  look 
at  all  of  this. 

— Westeji:  must  recognize  water 
conservation  activities. 

— IRP  rules  need  to  recognize  that 
agriculture  is  diffe.-^nt  from  other 
loads  and  that  progress  mu,st  be 
measured  differently.  Western  must 
recognize  the  unique  character  of 
irrigators  ajid  give  credit  for  past 
investments  that  are  still  providing 
benefits.  Western's  regulations  must 
take  into  account  constraints  such  as 
water  conservation  mandates,  weather 
changes,  and  individual  farmer 
decisions. 

— Irrigators  have  no  access  to  other 
sources  of  power  supply. 

^Irrigators  cannot  meet  the  rigid 
definition  of  IRPs  as  set  forth  in 
Western's  periodic  newsletter;  make 
the  language  more  flexible  and  allow 
irrigators  to  do  a  different  type  of 
energy  management  plan. 

— Western  should  consider  the  best 
management  practices  plan  and  State 
conservation  plan  as  alternatives. 

— Preparation  of  an  IRP  would  be  so 
costly  and  sophisticated  in  terms  of 
cost-benefit  analysis  that  irrigators 
would  have  to  hire  consultants  at 


considerable  expense  to  prepare  the 
plan. 
—Water  districts  of  2  megawatts  (MW) 
or  less  should  be  exempt  from  IRP. 

c.  Discussion 

The  EPAct  limits  Western's  ability  to 
propose  special  program  requirements 
or  exemptions  for  irrigators.  However, 
Western  believes  that  IRPs  can  be    ~ 
beneficial  for  irrigation  customers.  IRPs 
can  be  developed  to  assess  possible 
efficiencies  in  the  use  of  power  and 
water  and  document  accomplishments 
in  water  conser\'ation. 

An  irrigation  district  might  find  that 
its  IRP  would  consider  more  demand- 
side  resources  in  its  assessment  because 
it  has  limited  control  over  the  supply 
side.  An  IRP  prepared  for  a  district  in 
one  area  may  look  entirely  different 
from  one  prepared  elsewhere  due  to 
regional  issues  such  as  different  soil 
types,  irrigation  practices,  and  water 
availability  and  quality,  which  would 
necessitate  different  approaches  to 
planning. 

Western  recognizes  that  water 
conservation  may  be  equated  to  energy 
conservation  practices  and  that  the  IRP 
process  may  easily  address  both. 
Western  feels  that  the  IRP  process,  as  we 
have  now  defined  it,  can  accommodate 
the  wide  range  of  differences  among  its 
customers.  The  flexibility  contained  in 
the  IRP  language  will  allow  for 
creativity  in  the  planning  process  and  in 
resource  selection.  An  IRP  allows 
customers  to  use  their  own  resources, 
experiences,  and  talents  to  address  the 
requirements.  Consultants  need  not  be 
retained  to  do  extensive  analysis  of  the 
costs  and  benefits  of  various  resource 
opportunities  w  hen  the  evaluation  and 
resource  decision  is  based  on  an 
irrigator's  experience  or  the  preexisting 
analysis  of  agencies  and  institutions  as 
it  relates  to  prudent  management  of 
resources. 

13.  Future  Program  Review 

a.  Background 

The  historic  program  review  interval 
was  based  upon  the  existing  G&AC 
requirement  of  a  C&RE  program  review 
every  5  years.  Western  published  its 
initial  G&AC  on  November  13. 1981.  An 
amendment  to  the  G&AC  was  issued  on 
August  21,  1985,  as  a  result  of  a  5-year 
review  and  passage  of  the  Hoover  Power 
Plant  Act  of  1984.  There  is  concern  that 
continued  5-year  reviews  of  the  program 
will  create  uncertainty  and  work  against 
acceptance  of  integrated  resource 
planning. 

b.  Comments 

— Western  needs  to  clarify  its  intentions 
concerning  the  current  5-year  review 


period  for  the  C&RE  program  to  assure 
customers  that  radical  program 
changes  are  not  anticipated  in  the 
near  future. 

— Western's  5-year  review  of 
conservation  programs  is  not 
acceptable  unless  significant  changes 
in  the  Program  are  mutually  agreed  to 
by  Western  and  its  customers. 

— Periodic  review  of  the  Program  is 
necessary;  there  was  objection  to 
linking  power  contracts  to  an  EMP 
which  might  undergo  radical 
rev4sions  every  5  years. 

— Customers  cannot  plan  and  achieve 
stability  if  subject  to  wholesale 
revisions  every  5  years. 

— Program  changes  should  be  phased  in 
gradually  and  done  with  the  approval 
of  Western's  customers  once  the 
Program  is  established. 

c.  Discussion 

Western  is  sensitive  to  custon  er 
concerns  and  interest  in  the  planning 
stability  that  this  Program  offers.  The 
EPAct  requires  that  Western  review  the 
IRP  program  requirement  beginning  1 
year  after  January  1999  and  at 
appropriate  intervals  thereafter.  The 
review  will  be  for  the  purpose  of 
reflecting  changes,  if  any.  in  technology, 
needs,  or  other  developments.  This 
review  will  take  place  pursuant  to  a 
public  process. 

14.  Penalty 

a.  Background 

Western  proposed  that  penalty 
imposition  would  be  triggered  bv  (1) 
nonsubmittal  of  an  IRP  or  a  required 
annual  progress  report  or  (2)  not 
addressing  each  of  the  required  IRP 
elements.  Prior  to  the  alternatives 
workshops.  Western  proposed  a  -ate 
penalty  of  10  percent  of  the  firm 
monthly  bill  for  each  of  the  first  fi 
months  of  noncompliance  with  Program 
requirements,  increasing  to  20  percent 
of  the  firm  power  monthly  bill  for  each 
of  the  next  6  months  of  noncompliance, 
followed  by  withdrawal  of  the  entire 
Federal  resource  commitment  if 
noncompliance  persists  for  more  than  1 
year.  Pursuant  to  the  EPAct.  Wes'em  is 
now  proposing  a  graduated  surcharge  on 
all  power  purchased  from  Western  for 
noncompliance  with  tiie  Program. 

b.  Comments 

— The  allocation  loss  provision  is 
unacceptable;  the  addition  of  another 
rate  penalty  layer  is  better  than  a 
resource  loss. 

— Penalty  provisions  should  be 
eliminated.  Instead,  the  focus  should 
be  on  providing  incentives. 
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—The  existing  10-percent  resource 
penalty  provision  should  be 
continued 

-  -A  penalty  p  ovision  with  a  sliding 
scale  shoulc  be  adopted.  For  example, 
if  a  custome  ■  comes  up  10  percent 
short  of  its  energy  efficiency  goals,  the 
penalty  shoi  Id  be  a  10-percent 
resource  redaction. 

— An  appeals  irocess  is  necessarj'. 
Western  sho  M  use  arbitration  or 
mediation  t(  resolve  disputes  under 
the  Altemat  ve  Dispute  Resolution 
Act. 

— Be  realistic  <  bout  the  "death  penalty" 
loss  of  the  ei  itire  allocation  approacJi. 
Western  can  lot  be  serious  about 
pulling  the  {lug  on  a  customer. 

— Penalties  shi  »uld  start  1  year  after  the 
noncompliance  notice,  then  10- 
percent  rate  >enalty  for  the  next  year, 
20  percent  f(  r  the  next  year,  fallowed 
by  a  total  res  ource  loss. 

— Western  sho  jld  adopt  a  10-perf,ent 
penalty  for  t  le  first  year  of 
noncompliai  ice,  followed  by  a  20- 
percent  pen<  Ity  for  the  second  year, 
with  an  additional  10-percent  penalty 
for  each  suc<eeding  year.  A  partial 
loss  of  an  allacationiup  to  25  percent) 
should  occu  only  if  a  customer  is 
more  than  i: :  months  behind  in  the 
payment  of  1  jte  charges. 

— Compliment  Western  on  the  proposal 
of  rate  penal  ies  before  any  resource 
withdrawal. 

— A  resource  v  ithdrawal  penalty  is  not 
favored,  as  i1  would  be  the  most 
severe  for  a  <  ustomer  and  probably 
the  most  difl  icult  to  administer  for 
Western.  Resource  withdrawal  would 
necessitate  c  jstomer  acquisition  of 
replacement  power  at  higher  rates, 
while  Weste  r\  would  be  faced  with  a 
possible  loss  of  revenues  and  would 
create  an  adninistrative  burden  of_ 
marketing  thj  withdrawn  power. 

— Federal  agen  ;ies  that  are  long-term 
firm  power  c  Listomers  should  be 
exempt  from  penalty  imposition. 

— The  withdra  val  of  the  total  Federal 
resource  sho  jld  not  be  permanent. 
Customers  Ic  sing  their  allocation  due 
to  noncompl  ance  should  be  allowed 
to  recapture  he  power  once 
compliance  i  s  achieved. 

— Sanctions  shsuld  be  imposed  at  the 
final  custom  (r  level  and  not  on  \he 
member-bas(  d  association. 

— How  will  W(stem  impose  a  penahy 
when  an  IRP  is  being  prepared  by  an 
MBA  and  on  y  one  member  of  the 
MBA  refuses  to  comply  with 
Western's  pr  jgram? 

— There  shouU  be  only  one  penalty 
imposition  oi  a  customer. 

— Western  begi  ns  by  penalizing  existing 
customers  bj  proposing  the  extension 
of  less  than  t  le  resource  they  possess 


today  arid  then  offers  nothing  but 
more  penalties  for  failure  to  comply 
with  the  EMP. 

— We  recommend  a  1.0  mill  per 
kilowatthour  (mill/kVVh)  rate  penalty 
for  the  first  year  of  customer 
noncompliance,  increasing  by  .5  mill/ 
kWh  increments  annually  up  to  a 
maximum  rate  penalty  of  5.0  mills/ 
kWh.  The  resulting  funds  should  be 
used  for  environmental  mitigation 
activities  and  energy  conservation 
projects. 

— A  rate  penalty  is  much  preferred 
because  it  provides  an  appropriate 
penalty  without  jeopardizing 
community  health  or  safety.  Impacts 
would  be  economic  rather  than 
operational. 

— A  resource  reduction  penalty  for 
noncompliance  with  the  IRP 
requirements  may  not  be  permissible 
under  Federal  law  for  Hoover 
contractors. 

c.  Discussion 

Since  Western's  original  penalty 
proposal.  Congress  enacted  the  Energy 
Folicy  Act  of  1992.  This  law  mandates 
ttie  use  of  a  graduated  surcharge  on  all 
power  purchased  by  a  customer  from 
Western  for  noncompliance  with  the 
Program.  An  alternative  penalty  of  loss 
of  10  percent  of  the  resource  delivered 
under  a  long-term  firm  power  contract 
afier  the  first  12  months  of 
noncompliance  has  been  proposed  by 
Western. 

Due  to  the  action  by  Congress, 
Western  has  lost  its  flexibility  to 
respond  to  many  comments  through 
changes  to  Program  procedures 
regarding  penalties.  Western  will  adopt 
the  provisions  of  the  EPAct  on  this 
i.ssue.  Penalties  in  existing  contracts, 
which  provide  for  a  10-percent 
reduction  in  firm  power  resources  for 
I  oncompliance  with  the  G&AC,  will 
continue  to  be  in  effect  for  the  Program 
until  changed.  The  EPAct  recognizes  the 
eppropriateness  of  the  10-percent 
resource  penalty  approach.  The 
g'-aduated  surcharge  provisions  in  the 
LPAct  and  proposed  in  these  procedures 
will  be  incorporated  into  the  contracts 
that  extend  resources. 

Western  does  not  intend  to  impose 
1  rogram  penalties  in  an  unreasonable 
way.  Western  is  much  more  interested 
in  working  with  its  customers  to  comply 
with  the  IRP  requirement  so  that  the 
benefits  of  IRPs  are  realized  by  electrical 
consumers.  During  customer  interviews 
that  took  place  to  help  Western  assess 
the  organizational  impacts  of  the 
Program,  many  customers  indicated  that 
thiey  supported  integrated  resource 
planning.  Western  will  continue  to 
provide  technical  assistance  to 


customers  so  that  IRP  preparation  can 
take  place  in  a  timely  and  acceptable 
wav. 

In  situations  involving  an  IRP 
submitted  by  a  member-based 
association  on  behalf  of  its  members 
where  a  single  member  does  not 
comply,  the  proposed  penalty  would  be 
sfpplied  to  the  member-based 
association  on  a  pro  rata  basis  in 
proportion  to  that  member's  share  of  the 
total  member-based  association's  long- 
term  firm  power  contract. 

Western  does  not  believe  that 
exempting  Federal  installations  from  the 
proposed  penalty  provisions  is  good 
policy.  As  in  the  past.  Western  does  not 
believe  that  special  treatment  for  any 
customer  is  fair  or  appropriate.  Federal 
installations  would  have  a  lesser 
incentive  to  realize  the  potential 
benefits  that  may  be  identified  in  an  IRP 
if  a  penalty  exemption  were  to  be 
granted.  Cost  savings  in  acquiring 
appropriate  supply-  and  demand-side 
resources  should  be  as  beneficial  to 
Federal  installations  as  any  other 
customer.  Moreover,  the  EPAct  does  not 
exempt  Federal  installations  from  the 
statutory  penalty  provisions. 

Revenues  resulting  from  the 
imposition  of  penalties  carmot  be  used 
to  fund  environmental  mitigation 
activities  and  energy  conservation 
projects.  By  law.  all  of  Western's 
revenues,  including  those  from  penalty 
imposition,  must  be  deposited  in  the 
United  States  Treasury  and  are  applied 
to  project  repayment.  For  most  of 
Western's  projects,  revenues  cannot  be 
used  to  fund  activities;  appropriations 
hom  Congress  are  the  budgetary 
resource  from  which  expenditures  are 
made. 

Western  does  not  agree  that  a  resource 
reduction  penalty  for  noncompliance 
with  the  IRP  requirements  is  not 
allowed  for  Hoover  customers.  Section 
114  of  the  EPAct  amends  Title  II  of  the 
Hoover  Power  Plant  Act,  indicating  that 
Congress  intended  to  apply  the  penalty 
to  Boulder  Canyon  Project  purchasers. 
Moreover,  existing  Hoover  contracts 
already  have  a  resource  reduction 
penalty  as  part  of  their  terms  and 
conditions.  Western  sees  no  obstacle  to 
enforcement  of  the  penalty,  if  necessary, 
for  purchase.-s  of  Boulder  Canyon 
Project  power. 

Western  has  adopted  several  of  the 
comments  received.  Provisions  for 
dispute  resolution  and  administrative 
appeal  have  been  included  in  the 
proposed  Program. 
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C.  Power  Marketing  Initiative 

/  Extension  Term 

a.  Background 

Western  is  proposing  to  extend 
resource  commitments  to  existing 
customers  beyond  the  expiration  date  of 
currently  effective  contracts.  In  the  early 
stages  of  the  Program  public  process. 
Western  suggested  that  10  to  40  years 
would  be  an  appropriate  range  of 
extension  terms.  After  receiving 
comments  during  the  EIS  scoping 
process.  Western  developed  a  limited 
extension  alternative  of  10  years  from 
the  date  of  IRP  approval  and  three 
extension  alternatives  for  evaluation  in 
the  draft  EIS:  15  years,  25  years,  and  35 
years,  all  from  the  date  existing 
contracts  expire. 

b.  Comments 

— We  favor  alternative  eight  in  the  draft 
EIS,  with  a  term  of  25  years. 

— Recommendations  for  the  length  of 
resource  extensions  to  existing 
customers  included  10  or  more  years, 
15  years,  at  least  20  years,  25  years, 
30  or  more  years,  40  years,  and  50 
years. 

— Preference  was  expressed  for  a  15- 
year  extension  at  a  higher  level,  as 
opposed  to  the  other  alternatives  with 
lower  levels  of  extension. 

— Why  should  I  opt  for  anything  longer 
than  15  years?  With  uncertainties  that 
exist  over  Western's  marketable 
resources  due  to  environmental 
concerns  and  the  rising  costs  of 
Western's  power,  we  may  not  want  to 
be  tied  into  long-term  contracts. 

— Those  who  have  paid  for  projects  in 
the  past  should  have  first  call  on 
future  resources. 

—Western  customers  who  have 
developed  resource  plans  with  a 
planning  horizon  beyond  10  years 
should  be  considered  for  allocation 
terms  of  a  comparable  length. 

— As  many  customers  base  load  their 
Western  allocation,  an  extension 
should  be  for  as  long  as  the  useful  life 
of  base-load  capacity,  such  as  a 

"    thermalplant. 

— The  draft  EIS  alternatives  do  not 
provide  resource  stability. 

—In  order  to  meet  the  needs  of  fish  and 
wildlife.  Western  needs  to  extend 
resources  for  a  minimal  time  period  or 
provide  for  resource  adjustment 
capability.  Western  should  explain 
the  impact  of  resource  stability  on 
fish. 

— Western  should  extend  resources  for  a 
50-year  period  of  time,  comparable  to 
Federal  Energy  Regulatory 
Cximmission  (FERC)  licenses. 

— A  longer-term  extension  should  be 
granted  if  the  power  is  linked  to  a 


specific  renewable  resource  project 
with  long-term  benefits. 

— Longer  resource  extensions  at  a  high 
level  have  environmental  benefits. 

— Resources  should  be  extended  for  at 
least  25  years. 

— Thirty-five-year  contracts  have 
superior  environmental  benefits  as 
compared  to  25  years. 

—Suggest  35-  to  40-year  contracts. 

— We  support  a  limited  10-year 
extension  with  a  resource  pool  to 
promote  energy  conservation  and  the 
use  of  renevvables. 

— Western  should  consider  extending  70 
percent  of  existing  commitments  for 
10  years. 

— We  strongly  support  nonex-tension 
alternatives,  as  resource  extensions 
are  not  needed  for  effective  IRPs. 

— Heavy  reliance  on  long-term  contracts 
is  inconsistent  with  current  IRP 
practices  and  utility  planning  in  the 
1990s. 

— Shorter-term  planning  horizons  are 
needed  to  be  competitive.  The  trend 
is  moving  away  from  relative  stability 
associated  with  exclusive  franchise 
monopolies. 

— Many  public  utility  commissions  are 
discouraging  utilities  from  incurring 
costs  associated  with  acquiring  long- 
term  resources. 

— Customer  willingness  to  fund 
environmental  improvements  will  be 
impacted  if  the  Western  resource  is 
short-term. 

— Twenty-five  year  contracts  are 
objectionable  on  environmental 
grounds;  it  will  be  more  difficult  to 
change  hydropower  operations  to 
protect  the  environment  if  resources 
ere  locked  in. 

— While  it  is  true  that  long-term 
contracts  will  discourage  construction 
of  new  generating  facilities,  this  will 
also  be  a  disincentive  to  improving 
energy  efficiency  and  will  frustrate 
IRP. 

— The  cost  of  borrowing  goes  up  when 
resource  uncertainty  exists,  especially 
for  renewables/DSM. 

— Western  power  helps  us  remain 
competitive  in  a  changing  utility 
industry. 

— We  prefer  25-year  extensions  of  100 
percent  of  our  current  allocations. 

— Existing  customers  have  provided 
enormous  financial  support  to 
Western;  this  should  be  recognized. 
— Long-term  contracts  maintain  the 
competitive  balance  in  the  utility 
industry. 
— Renewable  resources,  in  particular, 
can  require  a  longer  period  to 
amortize  and  would  be  easier  to  select 
when  a  dependable  cost-effective 
long-term  Western  resource 
complements  them  in  a  customer 
resource  mix. 


c.  Discussion 

In  developing  a  proposal  for  the 
length  of  the  resource  extensions. 
Western  has  considerable  discretion. 
One  of  the  limits  on  that  discretion  is 
the  prohibition,  as  set  forth  in  the 
Reclamation  Project  Act  of  1939.  on 
power  sales  contracts  with  terms  in 
excess  of  40  years.  Western  may  legally 
consider  commitments  of  power  up  to. 
but  not  beyond,  this  40-year  maximum. 

Western  proposes  a  resource 
extension  period  of  18  years  for  several 
reasons.  This  time  period  is  long  enough 
to  maintain  a  sufficient  customer 
planning  horizon.  Long-term  project 
financing,  whether  for  supply-side, 
demand-side,  or  renewables.  would  be 
feasible  with  such  an  extension. 
Western  agrees  that  financing  of 
renewable  resources  is  particularly 
sensitive  to  Federal  hydropower 
resource  uncertainty.  Eighteen  years 
will  maintain  the  resource  stability 
necessary  for  effective  integrated 
re.source  planning.  At  the  same  time,  18 
years  is  not  so  long  that  Western  cannot 
reasonably  guarantee  the  availability  of 
the  extended  resource.  The  proposal  of 
a  graduated  resource  pool  available  to 
new  customers  gives  Western  the 
flexibility  to  allocate  power  equitably 
over  the  term  of  the  contract. 

Western's  goal  is  to  provide  a 
sufficient  incentive  for  new  customer 
preparation  of  IRPs  and  to  offer  an 
extension  compatible  with  the  time 
horizon  for  other  resources  evaluated  ia 
IRPs.  Another  goal  is  to  reduce  the 
amount  of  Western,  customer,  and 
public  time  and  resources  spent  on 
marketing  plan  development.  An 
extension  of  resource  commitments  for 
18  years  beyond  the  expiration  date  of 
contracts  with  existing  customers  would 
mean  that  new  contracts  would  be  in 
place  until  at  least  2020.  Initial 
extensions  would  be  about  23  years 
from  the  date  that  extension 
commitments  are  offered  to  customers 
of  the  Pick-Sloan  Missouri  Basin 
Program — Eastern  Division;  this  time 
period  approaches  the  average  useful 
life  of  thermal  generation. 

The  concern  about  being  locked  into 
long-term  arrangements  with  Western  is 
answ-ered  by  existing  contractual 
language.  The  General  Power  Contract 
Provisions,  which  are  part  of  every  long- 
term  contract  for  the  sale  of  power  by 
Western,  allow  a  customer  to  terminate 
the  contract  if  a  rate  adjustment  causes 
power  to  become  uneconomical.  This 
principle  will  be  retained  in  contracts 
extending  resources  pursuant  to  the 
PMI. 

Western  has  provided  for  resource 
adjustment  capability  as  part  of  the  PMI. 
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Extensions  wc  uld  be  based  on  the 
resource  avaih  ble  at  the  time  existing 
contracts  expii  e.  This  allows  Western  to 
respond  to  ch^^iges  in  operations  at 
Corps  of  Engirteers  (Corps)  and  Bureau 
of  Reclamation  (Reclamation) 
hydroelectric  |  lants  before  the  term  of 
contract  starts  'or  extended  resources.  In 
addition,  Western  can  make  further 
adjustments  in  its  marketable  resources 
in  response  to  changes  in  hydrology  and 
operations  up(  n  5  years'  notice.  Because 
of  this  capabili  ty,  no  need  exists  to 
extend  resources  for  a  minimal  time 
period  to  protect  fish  and  wildlife 
resources.  The  impact  of  resource 
stability  on  fisi  i  can  be  summarized  as 
an  extension  o  existing  commitments, 
with  the  recognition  that  adjustments  to 
the  marketable  resource  as  a  result  of 
operational  ac4  ommodations  for  fish 
and  other  wild  ife  resources  can  be 
accomplished  vithin  the  extension 
framework. 

Western  prel  ers  to  encourage  the 
development  o  f  cost-effective  renewable 
resources  throt  igh  means  other  than 
tailoring  the  e>  tension  period  to 
particular  renejivable  resource 
development/dayback  time  periods. 
Such  an  appro  ich  would  lead  to  varying 
contract  terms,  making  project-wide 
marketing  difficult  in  the  future.  The 
proposed  exter)sion  term  of  18  years  is 
sufficiently  lor  g  to  make  the  long-term 
financing  of  renewable  resources 
feasible. 

Western  real  zes  that  the  draft  EIS 
predicts  relatively  greater 
environmental  benefits  for  contract 
terms  in  exces!  of  18  years.  At  the  same 
time,  an  18-ye£r  proposal  has  clear 
future  environ)  nental  advantages  over  a 
shorter  extensi  m  period,  such  as  those 
represented  by  the  limited  extension 
alternatives.  All  even  greater 
environmental  advantage  exists  for  18- 
year  future  resource  extensions  under 
the  Program  as  compared  to  the 
uncertainty  ami  delays  associated  with 
a  potential  pro  ect-specific  marketing 
plan  approach.  Western's  proposal 
balances  envinmmental  benefits 
associated  wit!  resource  certainty 
against  the  neei  for  flexibility  to 
respond  to  cha  iging  circumstances  over 
time. 

Some  of  Wes  tern's  customers  suggest 
that  since  they  have  paid  for  projects  in 
the  past,  they  s  lould  have  first  call  on 
resources  in  ths  future.  Western  agrees 
that  the  resoun  e  choices  made  by 
customers  in  tt  e  past  have  led  to  the 
construction  oi  purchase  of  certain 
supplemental  ( enerating  resources,  as 
well  as  investn  ent  in  transmission 
resources  or  ne  ;otiation  of  transmission 
service  contrac  s.  Certainly,  Western 
does  not  want  i  o  disrupt  regional  power 


supply  and  transmission  arrangements 
at  considerable  economic  and 
environmental  cost  to  the  area.  At  the 
same  time,  Western's  existing  customers 
have  no  equity  position  in  Western's 
facilities,  and  they  have  no  right  to 
receive  power  from  Western  in  the 
absence  of  a  contract.  Western  believes 
the  public  interest  is  served  by  having 
the  flexibility  to  meet  a  fair  share  of  the 
needs  of  new  customers  from  the 
publicly  owned,  taxpayer-financed 
hydroelectric  facilities  in  the  West. 

Western  agrees  that  the  Program  does 
not  provide  its  customers  with  absolute 
resource  certainty.  Instead,  the  Program 
attempts  to  provide  as  much  certainty  as 
possible  to  facilitate  the  development  of 
integrated  resource  plans,  while 
retaining  the  flexibility  to  respond  to 
changing  conditions  and  evolving 
needs.  

The  holder  of  a  FERC  license  typically 
plans,  funds,  and  constructs  the 
hydropower  resource  itself.  A  long-term 
license  is  appropriate  in  such  a  case, 
given  the  length  of  the  construction  debt 
service  and  the  responsibilities  of  the 
licensee.  With  Western's  resources,  the 
planning,  construction,  financing, 
operation,  and  maintenance  of  the 
hydroelectric  generation  and  high- 
voltage  transmission  is  usually  the 
responsibility  of  the  United  States. 
Since  the  two  situations  are  not  strictly 
comparable.  Western  feels  that  a 
proposal  of  an  18-year  term  of  contract 
is  appropriate. 

VVestem  does  not  concur  with 
comments  advocating  adoption  of  either 
a  limited  extension  ahemative  or  10- 
year  extensions  of  resources  from  the 
date  existing  contracts  expire.  Integrated 
resource  planning  is  a  future-oriented 
planning  process  that  is  enhanced  by 
resource  stability.  Instead  of  planning 
for  the  replacement  of  Western's 
resources  or  customer  hedging  of  bets 
on  the  future  availability  of  Western's 
resources,  IRPs  can  be  focused  on 
implementing  cost-effective  resources, 
including  energy  efficiency  and 
renewables,  to  meet  load  growth  in  the 
future.  The  Program  public  process  to 
date  illustrates  how  long  Western's 
marketing  initiatives  can  take  to 
implement.  A  10-year  resource 
extension  would  require  Western  to 
commence  the  development  of  post- 
extension,  project-specific  marketing 
plans  in  the  near  future.  The  time  and 
resources  spent  by  Western  and  the 
public  in  the  continuous  development 
of  marketing  plans  could  be  better  spent 
on  pursuing  cost-effective  energy 
efficiency  and  renewable  resource 
opportunities. 

According  to  the  attachments 
submitted  as  part  of  the  comments  of 


the  Edison  Electric  Institute,  25  States 
have  mandated  planning  horizons  for 
regulated  utility  integrated  resource 
planning;  13  of  these  States  have 
established  a  planning  horizon  of  20 
years.  Western's  18-year  resource 
extension  proposal  is  consistent  with  a 
planning  horizon  of  20  years. 

A  comment  was  received  stating  that 
heavy  reliance  on  long-term  contracts  is 
unwarranted  and  incompatible  with 
current  IRP  practices  and  utility 
planning.  Western's  proposal  does  not 
lock  a  customer  into  a  long-term,  take- 
or-pay  arrangement,  as  the  extension 
contracts  would  allow  a  customer  the 
option  to  terminate  a  contract  upon 
implementation  of  a  rate  adjustment  by 
Western.  Western  agrees  that  the  utility 
industry  is  increasingly  dynamic,  and 
that  utilities  must  be  flexible  and 
forward-looking  in  order  to  be 
successful.  The  IRP  requirement  in  this 
Program  will  provide  Western's 
customers  with  the  tools  necessary  to 
succeed  in  a  changing  utility  climate. 
Many  comments  were  received  from  the 
public  indicating  that  an  extension  of 
resources  would  assist  IRP  and  not 
hinder  future  resource  planning. 

VVestem  does  not  agree  that  long-term 
contracts  will  be  a  disincentive  to 
improving  energy  efficiency.  Short-term 
contracts  cause  customers  to  focus  on 
the  uncertainty  surrounding  the 
Western  resource,  rather  than  looking  to 
implementation  of  cost-effective  energy 
efficiency  and  DSM  to  meet  future 
needs.  Western  only  provides  a  portion 
of  the  resource  needs  of  its  customers, 
about  30  percent  on  average  Western- 
wide.  The  cost  of  supplemental 
resources,  whether  supply-side  or 
demand-side,  is  usually  significantly 
higher  than  the  cost  of  Western's 
resources.  Supplemental  resource  prices  ; 
provide  a  significant  incentive  to 
implementation  of  cost-effective  energy 
efficiency  improvements. 

Some  customers  indicated  that  their 
willingness  to  fund  environmental 
improvements  would  be  impacted  by 
short-term  contracts.  Western  agrees 
that  short-term  contracts  could  be  a 
disincentive  to  the  implementation  of 
environmentally  beneficial  project 
improvements. 

Several  comments  were  received 
stating  that  Western  power  preserves  the 
competitive  balance  in  the  utility 
industry.  Western's  hydropower 
commitments  provide  a  yardstick  that 
enhances  competition  in  the  utility 
industry  within  Western's  marketing 
area.  Eighteen-year  contracts  help 
preserve  the  competitive  balance  in  the 
regional  utility  industry. 


Federal  Register  /  Vol.  59,  No.  152  /  Tuesday,  August  9,  1994  /  Notices 


40565 


2.  Extension  Percentage 

a.  Background 

Western  is  proposing  to  extend  a 
major  percentage  of  the  power  currently 
under  contract  with  long-term  firm 
customers.  In  the  early  stages  of  the 
Program  public  process.  Western 
suggested  that  70  percent  to  100  percent 
might  be  an  appropriate  extension 
range.  The  possibility  of  extending 
resources  on  a  graduated  scale, 
weighted  towards  some  customer 
characteristic,  was  suggested.  After 
receiving  public  comments  during  the 
EIS  scoping  process.  Western  developed 
three  extension  alternatives  for 
evaluation  in  the  draft  EIS:  98  percent. 
95  percent,  and  90  percent.  A  limited 
extension  alternative  would  extend 
resources  at  a  100-percent  level  for  10 
years,  starting  at  the  time  of  IRP 
approval  by  Western. 

b.  Comments 

— The  extension  percentage  should  be 
as  high  as  possible.  Requests  were 
made  for  a  100-percent  extension  and 
a  98-percent  extension. 
— Extensions  of  resources  at  a  high  level 

have  environmental  benefits. 
— The  concept  of  a  resource  pool  goes 
against  Western's  expressed  goal  of 
providing  customers  with  resource 
.  certainty. 

-—The  PMI  shifts  the  risk  of  resource 
availability  to  customers — this  does 
not  promote  long-term  resource 
stability!  Western  should  meet  the 
risk  issue  through  power  pooling  or  . 
other  creative  approaches.  VVestem 
can  do  this  more  efficiently  than 
customers  due  to  economies  of  scale, 
its  extensive  transmission  system,  and 
its  experience. 

—Twenty-five  percent  of  Pirk-Sioan 
Missouri  Basin  Program-Eastern 
Division  power  should  be  made 
available  to  Native  Americans. 

— Get  rid  of  the  resource  pool.  A 
resource  pool  is  unnecessary  given 
your  marketable  resource  adjustment 
windows.  What  is  the  risk  if  Western 
•  can  withdraw? 

— If  necessary,  extension  reductions 
.should  be  phased  in.  As  part  of  a  35- 
year  extension.  Western  should 
extend  98  percent  of  existing 
commitments  forlhe  first  15  years.  95 
percent  for  the  next  10  years,  and  90 
percent  for  the  last  10  years. 

— The  impact  of  changes  in 
hydroelectric  commitments  on 
auxiliary  suppliers  must  bo 

^   considered. 

— Extensions  of  firm,  long-term 
resources  should  be  provided 
sparingly,  and  only  to  customers  who 


are  very  diligent  in  setting  and 
meeting  energy  efficiency  goals. 

—The  Program  should  be  a  requirement 
in  all  of  Western's  contracts  and 
should  apply  to  the  Central  Valley 
Project's  (CVP)  post- 1994  power  ' 
marketing  criteria. 

— Clean  Air  Act  concems  exist  if  power 
is  not  renewed  to  existing  customers. 
Not  only  will  a  customer  lose  part  of 
the  VVestem  power  allocation,  but  a 
utility  must  obtain  Clean  Air  Act 
allowances  to  generate  to  meet  the 
shortfall. 

-Western  should  extend  70  pen;ent  of 
the  marketable  resource  presently 
under  contract,  as  oppo.sed  to  a  higher 
percentage  of  a  resource  to  be 
determined  at  a  later  date. 

—Twenty-five  percent  of  the  power 
extended  to  Western's  customers 
should  be  designated  as  an  "efficiency 
allocation"  that  must  be  earned 
through  energy  efficiency  efforts  and 
results. 

—Western  should  let  customers  know 
how  much  of  their  allocation  is  tied 
to  successful  energy  efficiency 
accomplishments. 

-Western  should  allocate  only  80  to  90 
percent  of  the  marketable  resource 
available  to  customers  on  a  firm  basis, 
rather  than  the  98  percent  under 
consideration. 

— The  need  for  a  resource  pool  is 
acknowledged.  The  resource  pool  is  a 
good  answer  to  critics  of  long-term 
extensions  of  power  to  existing 
customers. 

— The  resource  pool  would  undurniine 
the  tremendous  benefit. derived  by  the 
"yardstick"  service  to  preference 
customers  in  sparsely  populated 
areas.  - 

—Up  to  10  percent  of  existing  n-.sources 
.   would  be  sitting  in  a  pool  and  not" 
being  used.  This  policy  has  a  njajor 
environmental  impact  for  those 
customers  needing  to  acquire 
replacement  resources. 
— Withdraw  capacity  only,  not  both 
capacity  and  energy.  The  withdrawn 
"capacity  could  be  used  to  firm  up 
renewable  resource  or  cogeneration 
facilities. 
—  Build  the  re.soun:e  pool  with 
^  turnbacks  of  power  from  existing 
contractors  or  out  of  project-use 
efficiency  upgrades.  Pool  could  also 
be  derivied  from  contractual 
terminations  or  new  resourties  that 
become  available. 

— Capacity  allocation  reductions  should 
be  phased  in  at  no  more  than  2 
percent  per  year  and  should  be 
applied  on  a  pro  rata  basis  to  all 
customers. 


— Customers  should  have  the  ability  to 
increase  their  allocations  through 
compliance  with  the  Program. 

— Extensions  should  be  given  on  a  pro 
rata  basis;  a  graduated  scale  approach 
is  not  warranted. 

— Opposition  is  strongly  expressed  to 
any  type  of  "graduated  scale" 
extension  concept. 

— We  prefer  an  extension  of  resourt:es 
on  an  equal  percentage  basis  to  all 
customers.  If  another  concept  must  be 
used,  the  stepped-inverse  approach 
appears  best. 

—Prefer  extension  at  100-percent  level 
for  those  who  comply  with  program 
regulations. 

—Priority  in  the  commitment  of 
resources  should  be  given  to  existing 
customers  who  committed  to  Federal 
power  when  it  was  not  the  lowest 
priced  resource  in  the  region.  Western 
should  recognize  the  historic  risk  that 
many  existing  customers  took  in 
committing  to  hydropower  and  the 
equity  that  existing  customers  have  in 
the  existing  resources  due  to  their 
payment  of  bills  through  the  years. 

— Since  CVP  hydroelectric  resources  are 
more  than  2,000  MVV  nameplate.  plus 
400  MVV  or  more  Intertie  capacity,  a 
resource  pool  can  be  developed 
without  a  mandator)'  reduction  of 
existing  contract  rates  of  delivery. 

— Reductions  in  the  allocations  could 
degrade  the  customer's  ability  to  meet 
obligations  with  respect  to  the 
financing  of  renewables  and  would 
send  the  wrong  signal  regarding 
renewable  resource  development. 

— Instead  of  reducing  resources. 
VVestem  has  the  responsibility  to 
develop  additional  resources. 

— Due  to  the  substantial  impact  on 
smaller  customers  of  a  reduction  in 
resources.  Western  should  purchase 
power  to  cover  any  shortfalls. 

— Small  custom^  rates  are  high  enough 
already.  A  reduction  in  the  Fedora! 
resource  would  unduly  impact 
consumers  and  threaten  the  continued 
financial  stability  of  small  cu.stomers. 
—A  reduction  of  power  is  unfair  for  our 
cooperative  when  VVestem  serves  a 
higher  percentage  of  the  needs  of 
other  customers:  this  is  especial K 
inequitable  for  Native  Americans 
.ser%ed  by  our  cooperative. 
— A  relatively  small  extension  of  power 
would  create  a  shortfall  of  power  for 
the  customer  that  could  not  be  made 
up  by  DSM  alone.  DSM  works  well  In 
meet  incremental  load  growlh.  but  a 
major  loss  of  resour{:e  would  require 
supply-side  action. 
— VVestem  should  extend  a  customer's 
current  allocation  in  full  and  provide 
a  10-  to  20-percent  bonus  if  it 
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purchasers,  as  the  risk  of  change  in 
marketable  resources  before  existing 
contracts  expire  is  shared.  Existing 
purchasers  may  get  more  or  less  power 
if  marketable  resources  are  redefined  to 
a  different  amount. 

Western  has  reserved  the  right  to 
change  the  marketable  resource  on  5 
years'  notice.  Any  change  would  take 
place  only  after  an  appropriate  public 
process.  This  flexibility  balances  the 
"firm"  nature  of  Western's  resource 
with  the  need  to  address  changing 
conditions  throughout  the  contract  term. 
Western  agrees  that  the  risk  of  changing 
operational  constraints  is  addressed  by 
the  resolirce  adjustment  capability  and 
a  resource  pool  need  not  be  created  for 
this  purpose. 

Withdrawal  of  only  capacity  horn 
existing  purchasers  would  not  meet  the 
needs  of  new  customers  in  the  absence 
of  energy  availability  from  other 
sources.  Purchasing  energy  to  go  with 
this  capacity  would  create  additional 
pressure  on  Western's  firming  resource 
acquisition  budget  during  future 
drought  conditions.  However,  in  the 
process  of  determining  the  amount  of 
project-specific  marketable  resource. 
Western  would  consider  the  possibility 
of  redefining  resources  to  meet  regional 
needs.  An  appropriate  public  process 
and  any  necessary  NEPA  documentation 
would  occur  before  significant  changes 
in  the  marketable  resource  are 
implemented. 

Very  little  support  was  received  for 
the  concept  of  extending  resources  on  a 
graduated-scale  basis.  The  issue  here  is 
whether  extensions  should  be  offered  on 
a  pro  rata  basis  to  all  existing  purchasers 
or  if  extensions  should  take  place  on 
some  other  basis,  such  as  the  percentage 
of  the  total  customer  load  that  is  served 
by  Western.  Given  the  lack  of  public 
support  for  the  graduated-scale  idea  and 
the  associated  administrative 
complexities.  Western  has  decided  to 
propose  an  equitable  pro  rata  policy.  All 
existing  purchasers  will  receive  the 
same  treatment  in  the  application  of  the 
extension. 

Western  received  a  number  of 
comments  that  the  resource  pool  should 
be  created  in  ways  other  than  reducing 
the  existing  commitments  to  Western's 
purchasers.  Examples  of  these  options 
include  building  a  resource  pool  with 
turnbacks  of  power  from  existing 
purchasers,  project-use  efficiency 
upgrades,  contractual  terminations,  new 
resources,  and  power  withdrawn  from 
customers  due  to  EMP  penalty 
imposition. 

Once  the  extensions  for  existing 
customers  and  allocations  to  new 
purchasers  from  the  resource  pool  have 
been  made,  additional  power  resources 


may  beconte  available  for  various 
reasons. 

Power  reserved  for  new  purchasers 
but  not  allocated  and  resources  offered 
but  not  placed  under  contract  may 
become  available.  This  power  would  be 
offered  on  a  pro  rata  basis  to  existing 
customers  that  contributed  to  the 
resource  pool  through  application  of  the 
extension  formula  described  in  section 
IV.D. 

Power  resources  freed  up  by 
Western's  acquisition  of  cost-effective 
energy  efficiency /DSM  may  become 
available.  Resources  resulting  from  the 
enhancement  of  existing  generationr 
project-use  load  efficiency  upgrades,  the 
development  of  new  resources  or 
resources  turned  back  to  Western  may 
also  become  available.  Western 
proposes  that  this  power  be  used  to    • 
reduce  the  need  to  acquire  firming 
resources,  retained  for  op>erational 
flexibility  or  allocated  by  the 
Administrator. 

.Resources  may  become  available  due 
to  penalty  imposition  pursuant  to 
section  III.H  of  these  procedures;  this 
power  may  be  made  available  to  existing 
customers,  subject  to  withdrawal  on  30 
days'  notice. 

An  additional  commenter  observed 
that  Western  has  the  responsibility  to 
develop  additional  resources.  Western 
does  not  agree,  as  it  does  not  have  the 
statutory  obligation  to  meet  load  growth. 
"Western  markets  power  from  water 
projects  developed  by  the  Corps, 
Reclamat.on.  and  the  International 
Boundary  and  Water  Commission  and  is 
not  authorized  to  acquire  additional 
generation  as  loads  grow.  One  exception 
to  this  general  statement  is  contained  in 
Public  Law  102-575,  which  allows 
Western  to  identify  replacement 
resources  for  power  that  may  be  lost  as 
a  result  of  decisions  stemming  from  the 
Glen  Canyon  Dam  EIS  and  propose  . 
legislation  necessary  for  the  acquisition 
of  such  replacement  resources. 

One  comment  suggested  that  a  CVP 
resource  pool  could  be  created  without 
a  reduction  in  commitments  to  existing 
purchasers  by  redetermining  the  level  of 
risk  of  availability  of  the  marketable 
resource.  Other  comments  suggested 
that  Western  should  purchase  power  to 
cover  any  resource  shortfalls,  due  to  the 
substantial  economic  impact  to  small 
purchasers  of  a  reduction  in  resources. 
Western  is  not  proposing  to  alter 
existing  methods  of  determining 
resources  available  for  marketing  under 
the  Program.  Western  has  provided  for 
an  opportunity  to  determine,  before  new 
commitments  are  effective,  what 
resource  will  be  available  at  the  end  of 
the  term  of  existing  contracts.  This 
would  be  the  appropriate  time  to 
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evaluate  whether  any  change  in  risk 
level  (including  the  risk  of  firming 
resource  acquisition)  should  be  made 
for  a  particular  project. 

Several  comments  were  received  in 
favor  of  customer  competition  for 
resources,  so  that  a  customer  with 
demonstrated  exemplary  efforts  in 
energy  efficiency  and  conservation 
could  earn  more  Federal  power  than  it 
presently  has  under  contract.  Comment 
was  received  that  long-term  firm 
resource  extensions  should  be  provided 
sparingly  and  only  to  customers  who  are 
very  diligent  in  setting  and  meeting 
energy  efficiency  goals.  Western  also 
received  suggestions  that  25  percent  of 
the  power  extended  to  Western's 
customers,  or  some  other  defined  - 
percentage,  should  be  earned  and 
contingent  on  energy  efficiency  efforts 
and  results. 

Western  has  not  adopted  these 
comments  for  several  reasons.  First, 
power  purchased  from  Western  is  key  to 
the  resource  mix  that  customers  possess 
today  and  central  to  a  customer's 
planning  for  the  future.  Periodic 
competition  for  the  Federal 
hydropower,  or  requiring  that  a 
customer  earn  a  portion  of  its  Federal 
power  periodically,  would  undercut 
Western's  expressed  need  for  the 
customer  resource  stability  that  is 
necessary  to  enhance  integrated 
resource  planning.  Second,  Western  is 
concerned  that  making  Federal  power 
contingent  in  the  suggested  manner  will 
induce  purchasers  to  address  this 
uncertainty  tiirough  construction  of  new 
generation  or  new  purchases  of  thermal 
generation,  with  associated  economic 
and  envirorunental  impacts.  Third, 
Western  believes  that  it  would  be  very 
difficult  to  judge  comparatively  and 
reward  customers  who  have  pursued 
and  achieved  superior  eneigy  efficiency 
results.  With  the  great  diversity  that 
exi.sts  among  Western's  customers,  it 
.  would  be  a  daunting  task  to  decide 
whether  the  conservation  efforts  of  a 
small  irrigation  district  are  comparable 
'  to  the  achievements  of  a  much  larger, 
vertically  integrated  utility.  Since  larger 
utilities  have  more  opportunities  to 
excel  in  this  area,  competition  for  power 
could  serve  to  redistribute  power  from 
smaller  customers  to  larger  utilities  with 
the  staff,  resources,  and  knowledge  to 
succeed.  As  customers  facing  load 
growth  have  greater  opportunity  to  plan 
and  implement  cost-effective  DSM  and 
energy  efficiency  resources,  the  concept 
of  competition  could  similarly  work  to 
the  detriment  of  customers  facing  stable 
loads  or  experiencing  supply-side 
resource  surpluses.  However,  Western 
remains  open  to  comments  tiiat  might 


assist  in  determining  how  to  measure 
energy  efficiency  achievement. 

Western  agrees  with  the  observation 
that  the  Qean  Air  Act  presents  a 
potential  double  penalty  for  existing 
purchasers  if  Federal  resource 
commitments  are  not  extended  at  a  high 
level.  Not  only  will  the  purchaser  be 
faced  with  the  added  expense  of 
replacing  any  Western  resource  not 
extended,  but  the  customer  could  well 
be  forced  to  acquire  credits  under  the 
Clean  Air  Act  emission  trading  scheme 
to  generate  or  purchase  replacement 
power. 

Western  recognizes  that  existing 
purchasers  rrade  an  historic  choice  to 
pursue  Federal  hydropower  and  that 
some  customers  elected  to  purchase  this 
resource  before  the  economic 
advantages  were  clear.  However, 
Western  does  not  believe  that  the 
historic  enjo5mient  of  the  benefits  of 
Federal  hydropower  means  that  a 
purchaser  has  a  perpetual  right  that 
cannot  be  diminished.  Western's  policy 
of  widespread  use  and  the  potential 
allocation  of  power  to  new  preference 
customers  must  be  balanced  agaiiist  the 
fact  that  existing  purchasers  have 
developed  contractual  relationships 
with  supplemental  suppliers, 
transmission  arrangements  with 
Western  or  third  parties,  and  in  some 
instances,  have  constructed 
transmission  facilities  to  receive  Federal 
power.  Western  believes  that  its 
proposal,  as  set  forth  in  this  Federal 
Register  notice,  provides  for  a  proper 
balance  among  these  policy  issues.  The 
phasing  in  of  resource  reductions  over 
a  35-year  time  period  is  a  creative 
approach.  However,  Western  has  chosen 
a  less  complicated  approach  of  allowing 
for  the  adjustment  of  maricetable 
resources  on  5  years*  notice  in  response 
to  changes  in  river  operations  and 
hydrology  only. 

A  GVP  customer  expressed  the  point 
of  view  that  a  lower  extension  amount 
would  be  unfair  to  CVP  purchasers 
whose  contracts  expire  in  1994.  This 
comment  has  been  overtaken  by  events, 
as  these  CVP  commitments  have  been 
extended  to  2004  through  the  exec-ution 
of  new  contracts.  CVP  customers  party 
to  contracts  that  expired  in  1994  are 
subject  to  the  provisions  of  the  1994 
CVP  power  marketing  plan  de\'eloped 
and  completed  pursuant  to  a  separate 
public  process.  The  PMI  does  not  apply 
to  these  contracts,  so  no  issue  of  equitv 
exi.sts.  However,  the  IRP  provision  of 
the  Program  will  apply  to  all  CVT 
customers  as  of  the  effective  date  of  the 
final  Program. 

Western  agrees  that  a  10-percent 
reservation  of  power  in  a  resource  pool 
would  have  an  impact  on  existing 


customers.  The  draft  EIS  documents 
these  impacts. 

Western  realizes  that  the  draft  EIS 
predicts  relatively  greater 
environmental  benefits  for  high- 
percentage  extensions.  A  need  exists  to 
retain  the  flexibility  to  meet  a  fair  share 
of  the  needs  of  new  customers  and  other 
purposes  as  determined  by  Western. 
Western's  proposal  balances 
environmental  benefits  associated  with 
resource  stability  with  the  need  for 
flexibility  to  respond  to  changing 
circumstances  over  time. 

The  initial  extension  percentage  is 
directly  related  to  Western's  estimate  of 
what  hydropower  must  be  reserv  ed  in  a 
resource  pool  to  meet  a  fair  share  of  the 
needs  of  potential  new  customers. 
Western's  project-specific  estimate  in 
this  proposed  Program  could  be 
adjusted  for  certain  projects  to  reflect 
more  accurately  potential  new  customer 
needs  at  a  time  closer  to  the  expiration 
date  for  existing  contracts. 

A  reservation  for  Native  Americans  of 
25  percent  of  the  current  power 
commitments  from  the  Eastern  Division 
of  the  Pick-Sloan  Missouri  Basin 
Program  is  far  greater  than  that  needed 
to  meet  a  fair  share  of  the  power  needs 
of  the  requesting  tribes.  Western 
proposes  to  allocate  power  to  Native 
Americans  for  use  on  the  reservation  out 
of  project-specific  resource  pools  but 
will  determine  the  size  of  the  pool  based 
upon  the  need  to  meet  an  appropriate 
sliare  of  the  load  for  eligible  new 
customers. 

Western  proposes  to  define  Indian 
tribe  as  provided  for  in  the  Indian  Self 
Determination  Act  of  1975.  25  U.S.C. 
§450b. 

Rather  than  extend  a  percentage  of  the 
resource  available  at  the  end  of  ^e  term 
of  existing  contracts,  one  comment 
suggested  that  Western  extend  70 
percent  of  the  marketable  resource 
under  contract  today.  Western  believes 
that  the  approach  set  forth  in  the 
proposed  Program  will  result  in  a  more 
precise  commitment,  based  upon 
information  available  nearer  to  the  time 
that  existing  contracts  expire.  The 
proposed  Program  better  meets  the  need 
to  balance  resource  certainty  with  the 
flexibility  to  react  to  changing 
circum.stances. 

An  extension  of  power  at  a  100- 
percent  level  to  customers  in 
compliance  with  the  IRP  procedures 
will  not  be  adopted,  as  it  does  not 
recognize  the  need  to  react  to  changes 
in  hydrology  or  river  operations  and 
does  not  accommodate  the  need  to  mak.e 
power  available  to  potential  new 
customers. 

A  cooperati\'e  in  the  upper  Midwest 
commented  that  it  was  unfair  to  extend 


40568 


level  of  resources  when 
lirere  meeting  a  higher 
their  needs  with  Western's 
is  entity  remarked  that 
peclally  unfair  for  Native 
ser  red  by  the  cooperative, 
n  lasons  that  a  graduated- 
approach  is  not  being 
Western  will  treat  this 

same  as  all  other  project 
Alli>cations  out  of  the 

the  benefit  of  Native 
compensate  for  any 
of  resources  currently 


a  relatively  \o\^ 

other  entities 

percentage  of 

hydropower 

this  was  es 

Americans 

For  the  same 

scale  extensior 

adopted 

cooperative  th(  i 

customers. 

resource  pool 

Americans  ma  r 

initial  reduct 

sold  to  this  codperative. 

3.  Resource  Po  ?/  Uses 


QT\ 


ly 


I  p<ol 


a.  Background 

The  origina 
the  resource 
changes  in  marketable 
make  allocatiop 
customers,  to 
efficiency  acco^n 
purchasers,  to 
that  might  aris< '. 
fostering  the  d(  ivelop 
effective  renev^able 

b.  Comments 


proposed  purposes  of 
were  to  absorb  any 
resources,  to 
s  to  potential  new 
r  jward  the  energy 

plishments  of  existing 
neet  "contingencies" 
and  to  consider 
ment  of  cost- 
resources. 


-Western 
pool  for 
or  as 
renewable 

-Western  sh 
developmeni 
renewable 
allocations 
should  expa^ 
technologies 

-Western 
pool  to 
renewable 
are  unneedec 
warrant  the 

-There  is  no 
pool  to  fostei 
these  techno 


resource  poo 
— Western  shoyld 

upon  need. 

members 
— Native  Amer 

power  from 

sacrificed 

when  the 

the  Missouri 
— New  customers 


(lu 
liv  ng 


m<ny 
Co  p 


resources  on 
should  pay  f( 
marginal  cos 
premium 


Federal  Register  /  Vol.  59,  No.  152  /  Tuesday.  August  9,  1994  /  Notices 


sho  lid  not  use  the  resource 
allo<  ations  to  new  customers 
incenti  'es  for  developing 
resources, 
id  encourage 
of  cost-effective 
through 
the  resource  pool  and 
d  the  list  of  eligible 
to  include  fuel  cells, 
should  not  use  the  resource 


01 


re  sources 


fiom 


encourage  development  of 
resources;  these  resources 
and  too  indefinite  to 
ifeservation  of  firm  power, 
r^son  to  use  the  resource 
new  technologies.  If 
ogies  are  economical, 
customers  w  11  be  motivated  to  adopt 
them  to  save  money. 
-Western  shoi  ild  not  require  Native 
Americans  t(  acquire  utility  status 
before  tribes  become  eligible  for  an 
allocation  of  power  out  of  the 


allocate  power  based 
r  tribe  has  many 
in  poverty, 
cans  should  receive 
'  Vestem,  as  they 

acres  of  prime  land 
constructed  dams  on 
River. 

should  get  new 
y.  New  customers 
( ir  new  resources  at  the 
or  at  a  10-percent 


— Western  should  provide  all  power  to 
existing  customers.  An  apt  analogy  is 
the  first  right  of  refusal  for  FERC 
licensees  when  a  hydropower  license 
is  up  for  renewal. 

— Resource  pool  power  should  be  used 
to  reduce  purchase  power  expense 
and  keep  existing  customer  rates 
down. 

— Use  of  firm  power  in  a  resource  pool 
to  meet  "contingencies"  is  far  too 
vague.  Do  not  cut  back  on  power  to 
existing  customers  becau.se  of  "pie  in 
the  sky"  future  needs. 

— Market  "contingency"  power  in  the 
pool  to  existing  customers  on  a 
withdrawable  basis. 

— Concern  was  expressed  that  power  in 
the  resource  pool  might  be  sold  to 
investor-owned  utilities  or  to 
California  pending  a  deci.sion  on  how 
to  use  it. 

— Any  use  of  the  resource  pool  for 
contingencies  should  be  temporary 
until  Western  can  acquire  "makeup" 
supplies  elsewhere.  Shifting  the  risk 
of  power  unavailability  to  customers 
means  customers  and  Western  are 
competing  against  each  other  for 
resources;  this  is  not  efficient. 

— Appreciate  Western's  recognition  that 
a  customer's  rate  of  delivery  (CROD) 
should  not  be  based  on  EMP 
compliance. 

— Penalize  those  who  do  not  conserve 
energy  now  to  get  the  energy  pool  you 
are  trying  to  build. 

— The  concept  of  a  resource  pool  is 
poorly  justified  by  Western.  The 
establishment  of  the  pool  is  also 
premature. 

— It  does  not  seem  prudent  to  consider  • 
potential  additional  customers  at  a 
time  when  water  levels  are  so  low  and 
massive  runoff  is  needed  to  avoid 
purchases  or  reductions  of  CROD. 

— Limit  the  use  of  a  resource  pool  to  just 
what  is  needed  for  an  enhanced 
planning  and  management  program. 

— The  use  of  the  resource  pool  is  ill- 
defined.  We  object  to  reducing 
Federal  power  commitments  to 
existing  customers  for  events  that 
might  occur  in  the  future. 

— The  resource  pool  should  be  used  for 
resource  adjustments  first,  before 
withdrawals  from  existing  customers. 

— A  customer  should  not  be  restricted 
from  receiving  an  entitlement  above 
its  current  allocation. 

— Existing  customers  should  have  the 
first  right  to  any  unallocated  power 
resulting  from  diminished  extensions. 

— Several  existing  preference  customers 
(such  as  the  National  Aeronautics  and 
Space  Administration  Ames  Research 
Center)  are  heavily  engaged  in 
research  and  development  activities 
in  the  fields  of  energy  conservation 


and  environmental  protection.  These 
activities  benefit  not  only  the 
residents  in  the  area  served  by 
Western  but  the  entire  population  of 
the  United  States.  The  contributions 
of  these  customers  should  be 
recognized  by  additional  allocations 
from  the  resource  pool. 

— :New  customers  should  compensate 
existing  customers  for  the  benefit  they 
receive  from  not  paying  for  all  of  the 
original  investment. 

— Offer  prospective  new  customers  a 
portion  of  the  excess  energy  available 
from  time  to  time  from  Western  on  a 
nonfirm  basis  and  leave  the  capacity 
and  energy  already  under  existing 
contracts  with  the  existing  customers. 

— The  only  capacity  that  should  be 
reserved  in  the  resource  pool  is  the 
capacity  needed  to  cover  projected 
load  growth.   . 

— Only  those  customers  who  contribute 
to  the  pool  by  reduction  of  their 
CROD  prior  to  extensions  should 
receive  pool  allocations^  Historic 
investments  in  energy  efficiency 
-should  be  recognized  in  resource  pool 
allocation  criteria. 

— Increase  the  energy  allotment  by  a, 
percentage  of  load  growth  of  existing 
customers. 

— Resource  pool  allocations  should  be 
completed  5  years  versus  3  years  in 
advance  of  the  delivery  of  power  to 
assist  utilities  in  their  resource 
planning. 

— Western  must  recognize  the  increased 
need  for  electrical  energy  to  enhance 
water  pumping  operations  resulting 
&t)m  wildlife  refuge  expansion, 
undependable  surface  water  supplies, 
and  other  factors.  Meeting  the  goals 
for  an  anadromous  fish  hatchery 
production,  including  the  listed 
winter-run  Chinook  salmon,  also 
would  increase  the  electrical  energy 
needed  for  water  chillers,  disease 
control,  and  other  water  treatment 
technologies. 

— Several  Indian  tribes  desire  an 
allocation  of  25  percent  of  the  Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division  resources.  Western  should  . 
provide  a  mechanism  for  wheeling 
preference  power  over  existing 
transmission  and  distribution  lines. 

— The  Nebraska  cities  of  South  Sioux 
City,  Wakefield,  Madison,  and 
Randolph  request  that  their 
allocations  be  firmed  up  and  that  their 
allocations  be  sized  so  as  to 
compensate  them  for  past  losses. 

c.  Discussion 

Western  is  persuaded  that  the 
Program  goal  of  providing  existing 
customers  with  long-term  resource 
stability  is  undermined  by  the 


immediate  creation  of  a  large  resource 
-  pool  out  of  unextended  power,  with  the 
potential  for  firm  power  to  be  unused 
for  a  period  of  time.  Instead,  an 
incremental  resource  pool  is  proposed. 

Western  is  not  proposing  to  extend  all 
of  the  existing  long-term  firm  resource 
to  existing  purchasers.  Balance  must  be 
achieved  between  avoiding  disruption 
in  existing  customer  power  supply  and 
transmission  arrangements  and 
Western's  policy  of  encouraging 
widespread  use  of  the  Federal  resource. 
Principles  of  widespread  use  of 
preference  power  are  better  served  by 
making  an  appropriate  amount  of  p>ower 
available  to  new  customers  who  have 
not  previously  enjoyed  the  benefits  of 
Federal  hydropower.  Precedent  for  this 
approach  exists  for  many  of  Western's 
projects,  including  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division  post-1985  power  marketing 
plan,  the  post-1989  power  marketing 
plans  for  both  the  Loveland  Area 
Projects  and  the  SLCA/IP,  and  theCVP 
1994  power  marketing  plan. 

An  advantage  to  making  some  power 
available  to  new  customers  is  that  the 
benefits  of  IRP  preparation  will  be 
avai^able  to  a  broader  customer  base.  In 
addition  to  receiving  power  from 
Western,  new  customers  not  approved 
for  small  customer  status  will  be 
required  to  engage  in  integrated 
resource  planning,  a  planning  approach 
that  many  utilities  have  found  to  result 
in  lower-cost  resources  being  provided 
to  the  ultimate  consumer. 

Western  will  not  adopt  comments 
opposing  resource  pool  use  to  foster 
renewable  energy  and  other  new 
technologies.  The  resource  pool  will  be 
available  to  meet  a  fair  share  of  the 
power  needs  of  new  customers  and 
other  purposes  fouod  to  be  appropriate 
by  Western.  Western  believes  that 
fostering  renewable  energy  and  new 
technologies  is  an  appropriate  use  for 
Federal  hydropower.  Western  also  will 
assist  in  developing  renewable  resource 
technologies  through  such  avenues  as 
providing  transmission  access,  targeted 
technical  assistance  based  upon 
demonstrated  or  promising  cost- 
effective  technologies,  and  shapfng  and 
storage  service. 

Western  does  not  believe  that  new 
customers  should  pay  a  premium  to 
existing  customers  or  pay  for  power  at 
a  level  higher  than  the  rate  charged 
existing  customers  for  Western's 
hydropower  resources.  Neither  equity 
nor  administrative  convenience  is 
served  by  the  creation  of  different 
classes  of  customers  def)endent  upon 
the  timing  of  initial  service  from 
Western.  Given  the  relatively  small 
amount  of  power  being  proposed  for 
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availability  to  new  customers,  the 
existing  customer  rate  impacts  of 
charging  a  higher  rate  to  new  customers 
is  not  significant. 

A  comment  was  received  suggesting 
that  the  resource  pool  could  be  used  to 
offset  the  need  to  purchase  firming 
power.  As  described  elsewhere  in  this 
Federal  Register  notice.  Western  will 
employ  IRP  principles  in  its  acquisition 
of  firming  resources  in  the  future. 
Western  will  not  use  the  resource  pool 
power  to  mitigate  the  need  to  acquire 
firming  resources,  as  this  would  unfairly 
limit  the  power  available  to  new 
customers.  Resources  made  available  to 
Western  from  the  enhancement  of 
existing  generation,  improved  project 
use  efficiencies  or  the  development  of 
new  resources  could  be  used  to  lessen 
Western's  resource  acquisition  needs. 

Western  recognizes  that  allocations  of 
power  to  new  customers  during 
prevalent  drought  conditions  may  not 
seem  prudent.  However,  drought 
periods  are  cyclical  in  nature,  and  some 
regional  water  conditions  have 
improved  recently. 

Western  sees  no  need  to  reserve 
capacity  in  the  resource  pool  to  meet 
future  load  growth  of  existing 
customers.  Keeping  power  in  a  resource 
pool  that  otherwise  could  be  marketed 
to  preference  customers  has  an  adverse 
impact  on  the  stability  of  the  Federal 
resource  for  existing  customers  and  may 
impact  Western's  rates  in  the  future. 
Withdrawing  power  from  existing 
purchasers  to  meet  future  load  growlh  of 
other  existing  purchasers  creates  a 
present  need  for  power  that  would  not 
exist  if  the  withdrawal  did  not  take 
place  in  the  first  instance. 

Several  existing  and  potential  new 
customers  commented  that  they  should 
receive  new  or  increased  allocations  of 
Federal  power.  The  merits  of  allocating 
power  to  applicants  not  presently 
receiving  the  benefits  of  Federal 
hydropower  will  be  determined  under  a 
separate,  future  public  allocation 
process  for  each  project. 

Western  disagrees  with  the  suggestion 
that  new  customers  should  be  offered 
only  a  portion  of  the  excess  energy 
available  from  time  to  tima  instead  of  a 
long-term  firm  commitment.  This 
approach  would  relieve  new  customers 
from  the  IRP  provision  and  would  mean 
that  the  benefits  of  IRPs  would  not  be 
available  to  a  broader  Western  customer 
base.  In  addition.  Western  expects  many 
potential  new  customers  will  not  be  in 
a  position  to  use  excess  energy  because 
of  their  small  size  and  lack  of 
operational  personnel.  No  change  in 
Western's  policies  on  excess  energy 
marketing  is  proposed  at  this  time;  this 
is  a  subject  appropriate  for 


consideration  at  the  time  that  any 
project-specific  determinations  of 
changes  to  marketable  resources  are 
proposed. 

With  regard  to  Native  Americans, 
Western  has  always  considered  tribes  to 
be  preference  entities.  Proposals  for 
providing  allocations  directly  to  the 
tribes  will  be  developed  on  a  project-by- 
project  basis  during  the  allocation  of 
power  from  project-specific  resource 
pools. 

This  flexibility  is  critical,  since  an 
allocation  of  power  is  of  no  value  unless 
an  organization  has  the  means  to  receive 
power;  the  potential  customer  must  be 
ready,  willing,  and  able  to  take  delivery 
of  power.  The  resource  pools  proposed 
in  this  Program  are  sized  to  include  a 
fair-share  amount  for  allocation  to 
Native  American  tribes.  Western  is  not 
requiring  utility  status  for  tribes  as  a 
precondition  to  receive  an  allocation  of 
power  from  Western. 

4.  Resource  Adjustment  Provisions 

a.  Background 

Western  originally  proposed  that  both 
a  resource  pool  and  resource  adjustment 
provisions  were  necessary  to  allow 
Western  the  fiexibility  to  meet  changing 
conditions,  including  changes  in  river 
operations  and  hydrology.  "The 
adjustment  provisions  set  forth  fixed 
windows  of  opportunity  to  adjust 
marketable  resources;  the  timing  of 
these  adjustment  opportunities  varied 
depending  on  the  extension  terms 
discussed  during  alternatives 
workshops. 

b.  Comments 

— Instead  of  fixed  windows,  define  the 
withdrawal  criteria  up  front.  Prefer  5 
to  10  years'  notice  over  a  predefined 
time  window. 

— The  reopener  provision  makes 
Western's  power  less  than  firm;  it  is 
not  a  firm  commitment  when  open- 
ended  windows  are  featured. 

— Limit  resource  adjustments  to  changes 
in  hydrology  or  mandated  operational 
changes. 

— Adjustments  should  be  made  OnS 
years'  notice  only  for  changes  in 
hydrology  or  "Law  of  the  River". 

— Resource  adjustments  should  be 
limited  to  those  that  make  Western's 
resources  as  firm  as  possible,  while 
reducing  the  need  for  firming 
purchases. 

— Limit  resource  adjustments  to  changes 
in  hydrology. 

— Extend  resources  for  35  years  and 
review  the  need  for  any  change  in 
marketable  resources  after  15  years, 
but  do  not  actually  adjust  the  resource 
until  25  years  into  the  extension  term. 
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resource  is  significantly  different  from 
existing  resource  commitments,  the 
change  will  only  take  place  after  an 
appropriate  public  process.  Any 
appropriate  National  Environmental 
Policy  Act  documentation  would  also  be 
prepared  at  that  time. 

Western  cannot  commit  to  a  floor  or 
a  limit  on  use  of  these  adjustment 
opportunities  at  present.  The  future  is 
too  uncertain  for  a  guarantee  that  the 
marketable  resource  cannot  be  changed 
beyond  certain  limits.  However, 
Western  fully  understands  the  need  for 
customer  resource  stability  and  will 
evaluate  any  changes  in  marketable 
resources  with  an  appreciation  of  the 
importance  of  any  significant  change  in 
Western  commitments. 

Existing  contractual  rights,  as  set  forth 
in  the  applicable  General  Power 
Contract  Provisions,  allow  a  customer  to 
terminate  its  contract  if  Western's  rates 
become  noncompetitive.  Western  plans 
to  retain  this  provision  in  future 
contracts. 

Western's  Program  proposal  is  neutral 
on  the  issue  of  operations  for  a 
particular  project  or  hydropower 
facility.  The  approach  set  forth  in  this 
Federal  Register  notice  fiexibly  allows 
for  changes  in  operations  but  does  not 
influence  such  changes.  Any  proposed 
changes  in  river  operations  are  properly 
evaluated  on  a  project-specific  basis 
separate  and  apart  from  the  Program 
proposal. 

5.  PMI  Implementation 

a.  Background 

Western  originally  proposed  to  make 
extensions  of  resource  commitments 
when  the  Record  of  Decision  on  the 
Program  EIS  is  published  in  the  Federal 
Register.  Later.  Western  asked  the 
public  for  input  on  what  event  should 
trigger  contract  execution.  Initial 
extensions  would  be  offered  to 
purchasers  from  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division  and  the  Loveland  Area 
Projects. 

b.  Comments 

— Why  does  Western  feel  a  need  to  offer 
extensions  of  the  Pick-Sloan  Missouri 
Basin  Program -Eastern  Division 
power  before  the  Corps  finishes  the 
revision  of  the  Master  Operating 
Manual?  If  we  wait,  everyone  will 
know  what  the  resource  is. 

— Western's  approach  of  making  an 
early  commitment  to  extend 
allocations  to  existing  customers  is 
supported  and  endorsed. 

— Concerned  that  these  allocation 
decisions  will  be  made  before 
Western's  customers  can  rea.sonably 


be  expected  to  have  engaged  in 
meaningful  experiments  with  energy 
efficiency. 

— Western  should  not  limit  the 
extension  of  resources  to  only  those 
projects  where  contracts  expire 
between  the  years  1995  and  2004.  If 
the  Program  is  desirable  for  some  of 
Western's  customers,  it  should  be 
desirable  for  all  of  them,  including 
CVP  customers. 

— Resource  extensions  should  not  be 
considered  for  SLCA/IP  resources 
until  all  outstanding  issues  related  to 
the  Colorado  River  are  resolved. 

— SLCA/IP  customers  should  receive  the 
same  treatment  under  the  PMI  as 
other  customers  and  receive  an 
extension  of  resources  as  soon  as  the 
Program  regulations  become  effective. 

— No  new  allocations  should  be  made 
until  such  time  as  it  is  known  with 
reasonable  certainty  what  reductions 
in  resources  Western  is  likely  to 
experience. 

— Contract  extensions  should  be  limited 
to  term,  resource,  and  IRP 
implementation. 

— Contract  execution  should  be 
triggered  by  IRP  submittal. 

— Extension  terms  should  start  when 
existing  contracts  expire. 

— The  resource  should  be  precisely 
defined — a  number  should  be  in  the 
contract. 

— The  commitment  of  Western  power 
needs  to  be  specific,  and  adjustments 
well-defined,  for  transmission- 
dependent  utilities  to  negotiate 
wheeling  agreements. 

—Resources  made  available  for  tribes 
should  be  provided  through  their 
present  power  supplies. 

—Contract  execution  should  be 
triggered  by  issuance  of  the  EIS 
Record  of  Decision. 

c.  Discussion 

As  Western  receives  IRPs  from 
existing  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  customers. 
Western  proposes  to  offer  contracts  to 
those  customers.  This  approach 
provides  an  incentive  for  customers  to 
prepare  an  IRP  expeditiously,  to  avoid 
the  uncertainty  of  not  having  a  signed 
contract  for  future  resources.  Extensions 
of  resources  upon  IRP  receipt  offers 
Western  the  flexibility  of  using  the  new 
penalty  provisions  required  by  EPAct. 
as  opposed  to  the  10-percent  resource 
reduction  penahy  in  existing  contracts. 
Extension  terms  will  start  when  existing 
contracts  expire.  Customers  can  include 
Federal  hydropower  as  a  current 
resource  in  their  IRPs  based  upon  the 
provisions  of  these  procedures. 
Contracts  will  be  offered  to  existing  LAP 
purchasers  after  the  redetermination  of 
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marketable  resources,  pursuant  to 
existing  LAP  contracts,  takes  place. 

There  is  no  guarantee  that  the  Master 
Operating  Manual  completion  schedule 
will  be  free  fi-om  delay.  Mechanisms 
exist  in  the  proposed  Program  to  adjust 
the  marketable  resource  if  necessary  to 
reflect  the  results  of  the  Master 
Operating  Manual  revisions. 

Through  the  extension  formula  and 
the  provision  that  allows  for 
adjustments  to  marketable  resources  on 
5  years'  notice.  Western  has  retained  the 
flexibility  to  consider  marketing 
changes  in  the  event  that  resource 
reductions  are  experienced.  New 
allocations  can  be  made  under  these 
circumstances. 

An  early  commitment  to  extend 
resources  provides  the  foundation  for 
effective  integrated  resource  planning. 
Western  believes  that  customer  energy 
efficiency  planning  and  achievement  is 
enhanced  by  the  stability  provided  by 
resource  extensions.  Meaningful 
resource  planning,  including  demand- 
side  and  renewable  resource  evaluation, 
is  difficult  if  the  existing  resource  is  not 
relatively  well-defined  and  stable. 
Energy  efficiency  investments  should 
take  place  following,  and  not  before,  the 
preparation  of  IRPs.  Otherwise,  there  is 
no  way  to  assure  that  investments  are 
cost-effective.  IRPs  cannot  be  prepared 
with  assurance  until  resource  e.xtension 
commitments  have  taken  place. 

Western  is  proposing  the  initial 
application  of  the  PMI  be  limited  to  the 
Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  and,  after  any 
adjustment  to  resources  pursuant  to 
existing  contracts,  the  Loveland  Area 
Projects.  CVP  resources  under  contracts 
expiring  in  1994  have  been  marketed 
under  a-separate  public  process,  and 
Western  is  preparing  an  EIS  on  the  2004 
marketing  plan  for  the  CVP.  Given  the 
existing  uncertainties  regarding  CVP 
marketing,  application  of  the  PMI  to  the 
CVP  will  be  determined  at  a  future  date. 
Western  would  evaluate  applying  the 
PMI  to  the  SLCA/IP  after  its  electric 
power  marketing  EIS  is  completed  and 
the  associated  marketing  criteria  and 
contracts  are  modified  consistent  with 
the  results  of  the  SLCA/IP  EIS.  Western 
received  comments  that  SLCA/IP 
customers  should  receive  the  same 
treatment  under  the  PMI  as  other 
customers  and  receive  an  extension  of 
resources  as  soon  as  the  Program 
becomes  effective.  Such  an  approach 
would  extend  resources  committed 
under  a  marketing  plan  and  contract^ 
that  are  not  yet  final.  Western  believes 
that  offering  contracts  at  such  an  early 
date  would  be  premature  for  the  SLCA/ 
IP. 


Western  expects  to  provide  Federal 
hydropower  to  Native  Americans. 
Proposals  for  providing  allocations 
directly  to  the  tribes,  or  providing  the 
benefits  of  an  allocation  to  tribes 
through  a  rural  electric  cooperative,  will 
be  developed  on  a  project-by-project 
basis  during  the  allocation  of  power 
from  project-specific  resource  pools. 

Extensions  of  resources  under  the  PMI 
could  take  place  either  through 
amendments  to  existing  contracts  or 
new  contracts,  depending  on  the 
project.  The  nature  of  extension 
implementation  would  take  place  on  a 
project-specific  basis. 

Western  has  not  adopted  the  comment 
that  the  resource  should  be  defined 
precisely  and  immediately  in  the 
contract  through  a  numerical 
commitment  of  capacity  and  energy. 
Western  must  retain  the  Hexibility  to 
adjust  its  resource  commitments. 
Numbers  reflecting  Western's  precise 
capacity  and  energy  commitments  will 
be  included  in  each  long-term  firm 
contract  as  soon  as  practicable,  but  this 
would  not  be  possible  until  the 
generating  agencies  have  answered 
ongoing  operational  questions,  after 
extension  commitments  are  offered 
pursuant  to  this  proposed  Program. 

6'.  Purchase  Power 

a.  Background 

Western  proposed  to  continue  its  past 
practice  of  purchasing  firming  resources 
to  meet  its  firm  power  commitments. 

b.  Comments 

— Western  may  overcommit  its 
resources  by  providing  contract 
extensions  up  to  98  percent  of  the 
available  resource.  Such  a  large 
commitment  can  have  enormous 
consequences,  both  on  the 
interconnected  electrical  network  and 
the  regional  environment.  We  believe 
these  purchases  influence  unit 
dispatch,  regional  loop  flows,  and 
emissions  from  coal  plants.  Westecn 
will  be  under  considerable  pressure 
from  its  utility  customers  to  provide 
large  amounts  of  energy  even  when 
Western  cannot,  on  a  firm  basis, 
provide  such  quantities  from  its 
hydropower  resources. 

— In  response  to  these  purchase  power 
concerns.  Western  should  ensure  the 
electricity  it  markets  is  used  in  the 
most  efficient  manner  po.ssible  and 
assist  its  customers  to  provide  energy 
.services  to  retail  customers  in  the 
most  economical  and  environmentally 
benign  fashion. 

— Western  could  exchange  power  with 
BPA  to  avoid  purchase  power  needs 
for  the  SLCA/IP 


c.  Discussion 

In  the  proposed  PMI.  Western  has  set 
forth  mechanisms  to  assure  that  an 
appropriate  level  of  resource  is 
marketed.  Western  anticipates  that  the 
extension  formula,  which  allows  for  the 
determination  of  future  resources  prior 
to  the  date  that  deliveries  under  new 
contracts  start,  will  allow  for  a  better 
determination  of  a  prudent  level  of 
commitment.  Significant  changes  from 
existing  levels  of  resource  commitments 
will  take  place  only  after  an  appropriate 
public  process.  In  addition,  Western  has 
reserved  the  right  to  change  the 
marketable  resource  commitment  on  5 
years'  notice  after  the  new  contracts 
become  effective.  In  this  way.  Western 
Can  adjust  its  commitments  of  resources 
if  necessary.  An  important  factor  in 
changes  to  Western's  marketable 
resources  is  the  resource  acquisi'ion 
risk.  Re.source  acquisition  risk  fii;  ors  to 
be  evaluated  would  include  economics 
and  the  availability  of  firming  resources. 

In  the  future,  Western  will  meet  its 
firming  resource  needs  through 
employment  of  IRP  principles.  While 
Western  has  carried  out  the  role  of 
acquiring  firming  resources  on  behalf  of 
its  customers  in  the  past.  Western  will 
design  contracts  which  would  allow 
customers  to  take  on  this  responsibility 
in  the  future.  Whether  Western  or  its 
customers  carry  out  this  role  in  the 
future,  there  should  not  be  a  dual 
standard  in  planning  for  and  acquiring 
resources.  The  acquisition  of  resources 
in  support  of  Western's  hydroelectric 
commitments  should  be  based  on 
integrated  resource  planning  principles, 
with  cost-effective  renewable  resources, 
demand-side  management,  and  energy- 
efficiency  being  treated  as  viable 
alternatives  to  the  purchase  of  firming 
energy. 

Western  has  in  the  past  explored  the 
potential  for  mutually  beneficial 
exchanges  of  power  between  the  SLCA/ 
IP  and  BPA.  Suitable  transmission 
arrangements  are  key  to  such  an 
arrangement.  Western  will  continue  to 
pursue  cost-effective  exchange 
arrangements  in  the  hiture. 

7.  Other  Marketing  Issues 

a.  Background 

'     Historically.  Western  has  marketed 
firm  power  at  a  level  defined  in  project- 
specific  marketing  criteria.  During 
periods  of  drought.  Western  has 
purchased  finning  power  to  meet  the 
obligations  defined  in  the  marketing 
criteria.  When  water  conditions  are 
good,  surplus  energy  (and  occasionally 
surplus  capacity)  may  be  available  for 
sale  on  a  short-term  basis.  Typically, 
these  surpluses  are  sold  to  regional 
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utilities.  These  regional  utilities  may  or 
may  not  be  long-term  firm  power 
customers;  the«e  sales  are  often  made  to 
both  preference  entities  and  lOUs. 

Western's  marketing  approach  has 
historically  been  project-specific,  based 
on  public  comtient  and  policy 
decisions  mad4  during  the  development 
of  specific  marketing  criteria.  Some 
resources  are  inarketed  on  a  resource 
pattern  basis,  while  others  are  based  on 
the  load  pattert  of  the  customer. 
Restrictions  on  scheduling  Western's 
hydropower  re  tources  are  also  project- 
specific  in  nati  re. 

Western  is  pi  oposing  to  extend  a 
major  percenta  ;e  of  the  power  currently 
committed  to  e  dsting  customers  beyond 
the  expiration  date  of  existing  contracts. 
Western  is  not  jroposing  to  acquire  new 
resources  to  m(  et  customer  load  growth. 

b.  Comments 

— Western  shoi  ild  market  all  surpluses 
to  preference  customers  in  the 
marketing  ar  !a  and  not  to  California 
or  to  lOUs.  E  (tension  of  less  than  100 
percent  of  present  commitments  to 
existing  cust^  )mers  means  lOUs  would 
get  the  benef  t  of  power  currently  sold 
as  a  firm  rest  urce.  Marketing  to  lOUs 
violates  the  preference  clause  as  set 
forth  in  Reclamation  law. 

— Western  shoild  expand  its  role  to 
meet  the  wholesale  power  needs  of  all 
CVP  public  power  utilities  and  should 
also  do  power  pooling  and  scheduling 
for  small  entities. 

— Western  shofld  take  on  a  greater  level 
of  risk  regarding  its  long-term  firm 
commitments.  The  Billings  Area 
Office  shoulQ  follow  the  example  of 
the  Lovelandj  Area  Projects  and 
market  capac  ity  on  a  90-percent  level- 
of-probabilit; '  basis. 

— Western  shoi  ild  market  power  on  a 
load-paftem  )asis  as  opposed  to  a 
resource-patt urn  approach. 

— Western  should  market  surplus  power 
available  in  [  ood  water  years  to 
existing  cust^  tmers  first:  this 
commitment  would  be  in  addition  to 
ihe  base  exte  ision  of  long-term  firm 
contracts. 

— It  is  importai  t  that  Western  evaluate 
the  type  of  pi  oduct  being  offered  and 
consider  the  Tiix  of  capacity  and 
energy.  West  srn  should  study 
reshaping  th<  <  amount  of  energy  being 
supplied  beciuse  of  the  base  load 
capabilities  c  f  power  suppliers  such 
as  Basin  Elec  trie. 

— Western  should  consider  changing  the 
marketing  ap  sroach  for  the  Eastern 
Division  of  ll  e  Pick-Sloan  Missouri 
Basin  Prograi  n  to  a  resource-pattern 
allocation  rather  than  the  existing 
load-pattern  )olicy.  There  will  be 
greater  direct  benefit  to  customers. 


and  it  will  improve  hydrothermal 
integration. 

— The  flexibility  of  hydroelectric 
resources  in  load  following  and 
peaking  must  be  retained. 

— By  changing  the  product  from  a 
predominately  load-following 
resource  to  a  more  capacity-oriented 
product  and  achieving  greater  energy 
sufficiency  through  integration  with 
regional  thermal  sources,  we  believe 
that  there  is  great  potential  to 
maintain  or  increase  capacity 
resources  to  existing  customers  and 
still  supply  resources  to  a  pool. 

— Western  should  not  market  to 
nonpreference  customers. 

— Alternative  reformulations  of  the 
commodities  should  be  evaluated, 
such  as  moving  to  a  r\m-of-the-river 
basis  for  energy. 

— Western  should  consider  offering 
more  flexibility  in  scheduling  firm 
power,  such  as  on  an  hour-by-hour  or 
monthly  basis. 

— Department  of  Defense  and  State  of 
South  Dakota  allocations  must  be 
fixed  in  place  for  the  Pick-Sloan 
Missouri  Basin  Program — Eastern 
Division. 

— Consider  allowing  adjustment  of  fixed 
deliveries,  as  this  would  delay  the 
need  for  new  generation. 

— Cost-effective  investments  should  be 
made  by  Western  in  hydro  facilities. 

c.  Discussion 

The  preference  clause  generally 
applies  to  sales  of  capacity  and  energy 
by  Western.  For  most  of  Western's 
projects,  long-term  firm  power  is  offered 
to  preference  entities  first  before  any 
resource  is  made  available  to 
nonpreference  entities.  Short-term 
surplus  Federal  energy  is  generally  sold 
on  a  shared-savings  basis.  Within  a 
range  of  rates,  short-term  firm  energy  is 
usually  made  available  first  to 
preference  entities  and  then  to  lOUs. 
Short-term  surplus  energy  is  made 
available  to  both  preference  entities  and 
lOUs.  Changes  to  this  short-term 
marketing  policy,  and  other  marketing 
approaches  referred  to  in  the  comments 
set  forth  above,  are  not  within  the  scope 
of  this  proposal  and  are  not  appropriate 
on  a  Western-wide  basis,  given  the  wide 
variety  of  customer  needs  and  regional 
differences  that  exist  within  Western's 
15-State  service  territory.  Changes  in 
Reclamation  law  and  the  preference 
clause  are  outside  the  scope  of  the 
Program  and  its  EIS. 

Changes  in  Western's  current 
marketing  approach  for  a  specific 
project  can  be  appropriately  considered 
in  a  separate  project-specific  proceeding 
at  a  later  date.  The  extension  formula 
provides  for  a  pro  rata  commitment  to 


existing  purchasers,  based  on  the  new 
resource  available  at  the  end  of  the  term 
of  existing  contracts.  Changes  in  the 
marketable  resource  are  best  addressed 
at  that  time  on  a  pro|ect-sf)ecific  basis 
and  not  at  this  stage  of  the  Western- 
wide  development  of  the  PMI. 
Marketable  resource  issues  that  might  be 
appropriate  for  discussion  at  that  time 
include  adjustments  to  fixed  deliveries, 
scheduling  flexibility,  load  pattern 
versus  resource  pattern,  and  the  way  we 
sell  nonfirm  energy. 

Western  has  no  general  legal 
obligation  to  acquire  additional 
resources  to  meet  the  load  growth  needs 
of  its  customers.  Western  is  open  to 
discussions  to  provide  power  pooling 
and  scheduling  services  with  any  of  its 
customers  as  long  as  such  services  are 
feasible  and  cost-effective.  However, 
these  discussions  should  take  place 
outside  the  process  of  developing  the 
Program. 

VVestem  does  not  have  the  authority 
to  make  cost-effective  investments  In 
hydroelectric  facilities.  However, 
Western  is  willing,  in  cooperation  with 
the  generating  agencies,  to  use  its 
existing  contractual  authorities  to 
support  cost-effective  investments  by 
other  parties  in  hydroelectric 
improvements  under  appropriate  terms 
and  conditions. 

For  the  Pick-Sloan  Missouri  Basin 
Program — Eastern  Division,  both  the 
State  of  South  Dakota  and  the 
Department  of  Defense  have  been 
allowed  to  transfer  Western  power  from 
one  location  to  another.  After  existing 
contracts  expire,  Western  proposes  to 
require  that  power  commitments  to 
specific  State  and  Defense  sites  not  be 
changed  unless  the  contract  rate  of 
delivery  exceeds  the  total  load  at  that 
site.  If  the  contract  rate  of  delivery 
exceeds  the  total  load  at  a  State  or 
Defense  site.  Western  proposes  that  only 
the  excess  power  at  that  site  may  be 
transferred  to  other  State  or  Defense 
sites. 

Transfers  are  subject  to  negotiation  of 
transmission  service  contracts  for  the 
delivery  of  transferred  power.  To  be 
consistent  with  requirements  for  other 
firm  power  deliveries.  Western  further 
proposes  to  require  the  delivery  of  a 
proportional  share  of  firm  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division  power  at  each  State  or  Defense 
site  in  both  the  summer  and  winter 
seasons.  If  there  is  closure  of  a  Defense 
installation  or  facility  after  the  year 
2000,  the  allocation  may  be  impacted  by 
the  report  required  in  section  2929  of 
the  1993  National  Defense 
Authorization  Act,  Pub.  L.  No.  103-160. 
Section  2929  requires  the  Secretary  of 
Energy,  in  consultation  with  the 
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Secretary  of  Defense,  to  submit  a  report 
to  Congress  by  November  30,  1994;  this 
report  must  contain  recommendations 
regarding  the  disposition  of 
hydroelectric  power  allocations  to 
military  installations  closed  or  approved 
for  closure  outside  of  the  marketing  area 
of  the  Central  Valley  Project. 

D.  Other  Issues 

}.  IRP  by  Western 

a.  Background 

Western  purchases  firming  energy 
and/or  capacity  to  meet  its  firm  power 
contractual  commitments  when 
hydropower  is  unavailable,  such  as 
during  periods  of  drought.  Firming 
purchases  are  typically  made  on  a  least- 
cost  basis.  Western  engages  in  regional 
transmission  planning  with  other 
entities  and  pursues  joint  participation 
in  transmission  line  planning  and 
construction  whenever  possible. 

b.  Comments 

— Western  should  not  make 
ronservation  purt;hases;  this  should 
be  done  by  the  utility  responsible  for 
load  growth. 

— VVestem  should  not  do  an  integrated 
resource  plan  itself. 

— Certain  ot  Western's  practices  are  in 
need  of  reform,  such  as  acquisition  of 
supplementary  resources  to  meet 
customer  needs,  construction  and  use 
of  transmission,  moving  of  renewables 
to  market,  and  encouraging  efficiency- 

— Better  decisional  proces.ses  based  on 
IRP  are  needed  for  Western's  purchase 
power/transmission  investment  and 
operation  practices. 

— VVestem  should  develop  a  strategic 
energy  efficiency  and  renewable 
resource  plan  with  input  from 
c;ustomers.  National  Renewable 
Energy  Laboratorj',  Department  of 
Energy,  and  environmental  groups. 

— Western  needs  to  diversify  its 
resource  acquisition  practices. 

c.  Discussion 

VVestem  agrees  that  integrated 
resource  planning  principles  should  be 
used  in  its  future  acquisition  of  firming 
resources.  Customers  rely  on  VVestem  to 
purchase  firming  energy  on  a  least-cost 
basis.  To  meet  this  responsibility  in  the 
future.  Western  will  consider  all  energy 
alternatives  in  its  purchase  mix. 
including  renewables  and  energy 
efficiency.  Cost-effective  renewable, 
energy  efficiency,  and  demand-side 
resources  would  all  compete  on  an 
equal  basis,  with  adverse  environmental 
effects  of  new  resource  acquisitions 
being  minimized  to  the  extent 
practicable.  VVestem  wants  to  assume    ' 
leadership  in  helping  to  create  a  bigger 


renewables  and  efficiency  resource  in 
the  west. 

We.stem's  customers  will  benefit  by 
receiving  the  lowest  possible  rates;  the 
environment  will  benefit  from  Western's 
purchases  of  environmentally  sensitive 
sources  of  energy;  and  the  larger  public 
interest  will  be  served  by  Westem's 
efforts  to  foster  the  use  of  clean  energy. 

VVestem  needs  to  develop  policies 
that  respond  to  changing  circ:umstances. 
In  the  future.  Western  will  issue 
requests  for  proposals  to  meet  long-term 
resource  needs,  and  the  solicitation  will 
not  be  limited  to  conventional  supply- 
side  resources.  While  VVestem  has 
carried  out  the  role  of  acquiring  finning 
resources  on  behalf  of  its  customers  in 
the  past.  Western  will  design  contracts 
which  would  allow  customers  to  take  on 
this  responsibility  in  the  future. 
Whether  Western- or  its  customers  carry 
out  this  role  in  the  future,  there  should 
not  be  a  dual  standard  in  planning  for 
and  acquiring  resources.  "The  acquisition 
of  resources  in  support  of  Western's 
hydroelectric  commitments  should  be 
based  on  integrated  resource  planning 
principles,  with  cost-effective  renewable 
resources,  demand-side  management, 
and  energy  efficiency  being  treated  as 
viable  alternatives  to  the  purchase  of 
firming  energy. 

Western  afto  commits  to  the  use  of 
applicable  integrated  resource  planning 
principles  and  processes  in  its 
transmission  planning.  Use  of  integrated 
re.source  planning  principles  and 
processes  would  be  beneficial  to 
Westem's  ratepayers  by  assuring  that 
investments  are  cost-effective. 
Environmental  benefits  could  al.so  result 
as  VVestem  evaluates  new  transmission 
or.  as  appropriate,  significant  line 
upgrades  in  accordance  with  IRP 
principles. 

Use  of  integrated  resource  planning 
principles  in  Westem's  transmission 
planning  would  complement  the 
dec;ision  rules  recently  adopted  by 
VVestem  as  part  of  its  strategic  planning 
process.  Proposals  for  construction  of 
new  facilities  must  pass  at  least  one  of 
three  criteria  before  VVestem  will 
consider  constmclion:  (1)  Increased 
revenues  from  the  new  facilities  must 
exceed  the  annual  cost  over  the  first  5 
years  of  service,  (2)  customers  must 
benefit  sufficiently  to  support  the  new- 
facilities  in  spite  of  a  possible  rate 
increase,  or  (3)  the  new  facilities  will  N? 
funded  by  others.  Western  will  also 
continue  to  engage  in  regional 
transmission  planning  with  other 
entities  and  pursue  joint  participation  in 
transmission  line  planning  and 
constmction  whenever  possible. 

While  the  commitment  is  clearly 
being  made  in  this  Federal  Register 


notice,  the  use  of  integrated  resourf;e 
planning  principles  for  Western's 
purchase  power  and  transmission 
planning  activities  will  be  pursued 
independently  from  the  Program.  One 
possible  vehicle  for  implementing  this 
commitment  is  through  a  Western 
pro{;ess  to  consider  developing  an  IRP. 
pursuant  to  section  111  of  the  Energy 
Policy  Act  of  1992.  Coordination  with 
interested  entities  will  take  place. 

Western  is  not  proposing  to  develop 
a  regional  IRP  to  plan  for  the  resource 
needs  of  its  customers.  The  use  of  IRP 
principles  by  VVestem  will  be  limited  to 
Western's  resource  acquisition  needs  for 
firming  of  its  hydroelectric  resources 
and  to  Westem's  tran.sinission  planning 
activities. 

2.  Price  and  Rate  Design 

a.  Background 

VVestem  is  committed  to  providing 
power  to  its  customers,  as  directed  by 
Congress,  at  the  lowest  possible  cost 
consistent  with  sound  business 
principles.  However,  rate  issues  are  IkjsI 
dealt  with  in  project-specific  rate 
processes.  Rates  and  rate  design  ani 
outside  the  scope  of  the  Program. 

b.  Comments 

— VVestem  has  stated  th;it  a  goal  of  tin- 
Program  is  to  provide  resoun;e 
stability  to  customers  so  they  can 
engage  in  effective  integrated  resounie 
planning.  Rates  can  contribute  to 
resource  stability  or  instability. 
Western  should  commit  to  price 
stability. 

— Western  should  commit  to  consistent 
rate  design  policies,  particularly  for 
the  C\'P.  to  enhance  resource 
stability. 

— Western  should  coordinate  the 
development  of  the  Program  with  its 
rate  adjustment  activities. 

— Western  should  develop  rates  that 
send  appropriate  price  signals  to 
customers  and  the  ultimate  consumer. 

— Westem's  rates  must  remain  stable  if 
the  resource  is  to  remain  dependable 
for  customer  planning  purpo.ses. 

— Some  suggest  that  rate  increases  are 
justified  simply  because  they  cn^ate 
the  incentive  to  become  more  efficient 
in  energy  use.  In  this  regard.  Western 
has  not  been  lax  in  exerting  rate 
pressures  on  its  customers-in  recent 
years. 

— incentive  rates  are  the  first  step  to 
repayment  reform  as  advocated  by  the 
Office  of  Management  and  Budget. 

— As  opposed  to  establishing  incentive 
rates  by  VVestem.  incentive  rates  for 
conservation  must  be  set  at  the 
customer  level  so  that  price  signals 
are  presented  directly  to  the  retail 
consiiiner. 
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— Incentive  ratep  are  undesirable 
because  they  inay  penalize  those  who 
have  already  invested  in  agricultural 
systems  that  have  maximized 
conservation Jneasures. 

— Providing  differential  price  signals  to 
elicit  appropriate  conservation  and 
load  manageriient  responses  could 
provide  a  substitute  for  or  could 
supplement  t|ie  power  allocation 
approach  proposed  by  Western.  Rates 
could  be  designed  for  different  types 
of  service  at  mfferent  times  that  better 
reflect  the  coal  of  service,  including 
the  incremental  costs  and  benefits 
associated  with  energy  management 
activities. 

— Rewards  and  )enalties  must  be 
devised  to  rm  ke  customers  act  as  if 
they  were  fac  ng  efficiency  prices, 
rather  than  W  astern 's  below-market 
prices.  Becau!  e  Western's  prices  are 
far  less  than  "market"  prices,  more 
effort  is  requii  ed  to  reduce  demand 
for  Western's  lower. 

— We  are  concei  ned  about  a  lack  of 
competitive  pricing,  as  low-cost 
power  sold  bj  Western  is  offsetting 
customer  effi<  iency  goals. 

— Rate  design  cl  langes  should  be 
analyzed. 

— Western  shou  d  adopt  an  honest, 
market-based  pricing  system. 

c.  Discussion 

Due  to  drougl  t  conditions,  changes  in 
operations  at  ce  lain  hydroelectric 
plants,  increasii  ig  purchase  power 
expanse,  and  ot  ler  factors,  rates  for 
power  from  sev  sral  projects  have 
increased  substi  ntially  over  the  last 
several  years.  V»  estem  recognizes  that 
such  increases  adversely  impact  the 
customers'  pow  jr  supply  expense  and 
hold  the  potenti  al  for  disruptions  in 
power  supply  p  anning. 

Western  is  co  nmitted  to  cost 
containment  so  js  to  provide  its 
customers  with  a  predictably  priced 
resource.  Howe  rer,  major  portions  of 
these  rate  increj  ses,  such  as  those 
associated  with  certain  changes  in  river 
operations,  are  I  leyond  the  control  of 
Western.  Westei  n  will  continue  to  use 
its  best  efforts  t(  i  keep  rates  stable  into 
the  future.  West  }m  also  commits  to 
evaluate  fully  a  I  equity  and  stability 
issues  prior  to  r  laking  any  changes  in 
rate  design.  The  appropriate  place  for 
accomplishing  I  lis  is  through  project- 
specific  rate  adj  jstment  processes. 

Incentive  rates  and  rate  design 
modifications  si  lould  not  be  analyzed  as 
part  of  the  Progi  am  EIS,  as  they  are 
outside  the  scof  e  of  the  proposed 
Program.  Rate  issues,  including 
mcentive  rates  j  nd  rate  design,  should 
be  addressed  wi  Lhin  Western's  long- 
established  pub  ic  ratemaking  process. 


Although  not  within  the  scope  of  the 
Program,  some  discussion  of  the  price 
and  rate  design  issue  may  help  in 
understanding  Western's  existing 
poUcies.  Western  markets  power 
predominately  at  wholesale  to  utilities 
for  resale  to  that  utility's  retail 
consumers.  In  some  cases,  Western 
markets  its  power  to  MBAs  that  blend 
the  Federal  resource  with  thermally 
generated  or  purchased  jMjwer  prior  to 
sale  to  utility  members,  adding  another 
organizational  layer  between  Western 
and  the  ultimate  consumer.  Price  signals 
are  most  effective  when  they  take  place 
at  the  retail  level.  Attempts  to  influence 
consumer  actions  through  pricing 
strategies  at  least  one  level  removed 
from  the  consumer  are  not  as  effective. 

Western  does  not  meet  the  total  power 
requirements  of  its  customers.  Given  the 
price  differential  between  Western's 
power  and  the  cost  of  power  from  other 
sources,  customer  energy  efficiency  is 
driven  by  the  cost  of  supplemental 
power  supply.  Western  believes  that  the 
price  signals  resulting  from  this  price 
disparity  offer  a  significant  incentive  to 
its  customers. 

Western's  Salt  Lake  City  Area  Office 
is  providing  technical  assistance  to  two 
customers  who  will  participate  in  a  5- 
year  pilot  project  to  determine  the 
effects  of  a  change  in  rate  design.  The 
objeciive  of  the  pilot  project  wrill  be  to 
shift  load  from  on-peak  to  off-peak  using 
price  differentials  to  encourage  DSM 
and  to  improve  the  efficiency  of  the 
overall  power  system. 

Western  anticipates  that  the  use  of 
incentive  rates  and  rate  design  by 
Western's  utility  customers  could  be  a 
reasonable  option  to  pursue  as  part  of 
their  IRPs.  Western  will  provide 
technical  assistance  on  this  subject  to 
customers  on  request. 

3.  Incentives 

a.  Background 

When  Western  originally  proposed 
the  Program,  extending  a  major  portion 
of  long-term  firm  commitments  was 
viewed  as  a  major  incentive  for  IRP 
preparation  by  existing  customers.  As 
part  of  this  proposal,  it  was  suggested 
that  a  resource  pool,  made  up  of 
unextended  resources,  could  be 
established.  One  of  the  possible  uses  of 
this  pool  was  allocation  of  power  to 
preference  customers  for  exemplary 
achievement  in  energy  efficiency. 

b.  Comments 

— Western's  proposal  is  far  too  heavy  on 
penalties  and  not  heavy  enough  on 
incentives.  Carrots  would  do  more 
than  sticks  to  assure  Program 
compliance. 


-Western  should  consider  such 
incentives  as  (a)  rate  reductions/ 
billing  credits;  (b)  maintaining 
existing  rates;  (c)  bonus  MW  out  of  a 
pool  or  from  new  resources;  (d) 
allocate  surplus  energy;  (e)  build 
resources  through  efficiency 
improvements  (such  as  project  use); 
(0  build  transmission  for  those  who 
have  no  access;  (g)  do  not  charge  for 
the  full  CROD  when  customers  are 
trying  to  manage  loads;  (h)  rebates;  (i) 
buybacks — if  a  customer  with  100- 
MW  allocation  saves  10  MW,  Western 
could  sell  the  10  MW  on  a  shared- 
revenue  basis  and  return  the  10  MW 
to  the  customer  later  when  it  is 
needed;  (j)  put  dollar  penalties  into  a 
pool  to  buy  power  to  reward  good 
performers;  (k)  if  a  customer  does  not 
need  an  allocation  at  present  due  to 
conservation.  Western  should  allow 
future  use  of  the  full  allocation;  and 
(1)  allocate  dollars  out  of  an  assistance 
pool  to  customers  to  help  energy 
efficiency  and  renewables 
investments. 

-Western  should  impose  a  surcharge 
on  all  of  its  customers  to  create  a 
conservation/DSM  fund. 

-Western  should  follow  the  example  of 
the  collaborative  process  in 
California,  where  incentives  for  lOUs 
rather  than  penalties  are  emphasized. 
Why  should  Western  approach  this 
issue  differently? 

-The  resource  pool  should  be 
composed  of  power  resources  from 
penalty  imposition  or  dollars 
resulting  from  penalty  imposition; 
this  resource  should  be  available  to 
reward  good  EMP  compliance.  Dollar 
penalties  could  also  enhance 
Western's  IRP  and  DSM  assistance 
programs. 

-Incentives  should  not  be  created  by 
reducing  existing  allocations  or 
otherwise  penalizing  existing 
customers. 

-Western  should  return  to  the  original 
Incentive-based  pool,  where  EMP 
accomplishments  would  allow 
existing  customers  to  earn  100  percent 
or  more  of  their  existing  allocations  as 
a  reward  for  aggressive  conservation 
efforts. 

-Western  should  let  a  customer  resell 
Western  power  that  is  saved. 

-Existing  customers  should  be  allowed 
to  fund  new  resources  and  system 
upgrades  and  receive  the  resulting 
power  benefits. 

-Western  should  acquire  resources  and 
promote  more  hydropower 
development  instead  of  diminishing 
commitments  to  existing  customers. 

-Incentives  like  additional  CVP 
allocations  to  promote  renewable 
resources,  like  those  that  took  place  ir 


1981.  should  be  considered.  Power 
could  be  derived  from  Shasta  rewinds 
and  conservation  savings  from 

trojecl-use  efficiency  improvements, 
icentives  favor  larger  utilities  at  the 
expense  of  smaller  customers.  All 
customers  pay  for  incentives,  but 
larger  customers  are  more  likely  to 
benefit  from  the  incentive  pmuram 
itself. 
— Western  needs  to  proactively 
administer  meaningful  and  balam^id 
incentives  and  penahics. 
— The  rates  of  supplemental  suppliers 
are  much  higher  than  the  co.sts  of 
Western's  power.  Customer  encrj^y 
efficiency  is  driven  by  the  co.st  of 
supplemental  supply.  This  price 
differential  is  much  more  effective 
than  any  incentive  rates  developed  by 
Western. 
— Western  needs  to  identify  barriers  to 
wind  energy  development  in  its 
rtigion.  Cost-sharing  by  Western  on 
the  first  major  renewable  energy 
power  plants  in  the  region  would  help 
to  overcome  a  critical  barrier  to 
widespread  wind  development. 
— Western  should  quantify 
environmental  costs  and  establish  a 
system  of  rewards  for  technologies, 
such  as  wind,  which  do  not  generate 
any  air  pollutants. 
—Western  should  consider  establishing 
system-wide  C&RE  goals  and  institute 
a  system  of  tradable  credits  (similar  to 
the  Clean  Air  Act)  among  Western's 
customers.  This  would  allow  the 
lowest  cost  opportunities  for 
conservation  to  be  acquired  first,  no 
matter  their  geographic  location. 
—The  provision  for  a  10-percenf 
withdrawal  of  poorer  creates  the 
necessary  incentive  mechanism. 
—Western's  package  of  incentives  and 
penalties  should  include  rote 
surcharges  and  power  suppiv 
redui,t.ons  for  nonccTipliance, 
Western  cost-sharing  of  conservation 
measures,  short-term  allotments  of 
power  for  the  achievement  of  goals, 
purchase  of  conserved  power  at  prices 
higher  than  Western's  contrad  rate, 
and  other  "feobale"  schemes  that 
reward  overachievers  and  penalize 
underachievprs.  Western  should  fund 
the  EMP  through  power  rates  so  that 
customers  will  receive  a  price  signal 
lo  participate  in  the  Program. 
—Western  can  get  a  headstart  on  the 
proposed  Progrdm  by  leading 
workshops  on  DSM  and  least-cost 
cnei^y  planning,  devising  peak 
pricing  schedules,  enforcing  existing 
penalty  provisions,  and  financing 
ctjst-effective  energy  conservation 
improvements. 
—Set  aside  some  part  of  revenue  from 
surplus  power  sales  to  fund 
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consCTvation  and  other  Program 

activities. 
—Failure  to  comply  should  be 

penalized  rather  than  compliance 

being  rewarded. 
—Customers  in  compliance  should  be 

rewarded  willi  a  10-  to  20-percenl 

bonus  of  firm  power  over  and  above 

existing  allocations. 
—Energy  conservation  measures  should 

be  funded  through  add-on  charges  to 

the  monthly  Western  power  bill. 
— Prefer  extension  st  a  lOO-percont  level 

for  35  years  for  tho.se  who  comply 

with  Program  regulations. 
—Stricter  requirements  for  IRP  are 

acceptable  if  contract  extcnsio.ns  are 

more  generous. 
—Contracts  should  be  extended  an 

additional  25  years  at  the  customer's 

option  upon  approval  of  suhseqcent 

IRPs  by  Western. 
—Western  provides  a  signifitant 

incentive  to  its  customers  by  keeping 

its  costs  as  low  as  possible,  as  this 

will  motivate  customers  to  do 

whatever  is  necessary  to  ret.iin  the 

resource. 

c.  Di.scussion 

Western  serves  a  wide  variety  of 
different  types  of  customers.  Western 
has  recognized  from  the  outset  that 
there  will  be  varying  levels  in  the 
sophistication  and  complexity  of  IRPs, 
reflecting  each  customer's  size,  type, 
resource  needs,  and  geographic  area. 
Resource  choices  and  the  timing  of 
implementation  will  vary  depending 
upon  the  circumstances  involved.  Given 
this  diversity  of  customer  characteristics 
and  resource  strategies.  Western  has  not 
found  an  equitable  way  to  judge  and 
appropriately  reward  the  energy 
efficiency  achievements  of  its 
customers.  For  this  reason,  this 
proposed  Program  does  not  fe;i)ure 
rewards  for  exceptional  eiie(>^y 
efficiency  achievement,  such  as  the 
allocation  of  long-term  firm  power. 

Western  has  decided  against 
providing  incentive  allocations  out  of  a 
resource  pool  for  an  additional  reason. 
When  an  incentive  allocation  is  made 
up  of  long-term  firm  power  taken  from 
existing  customers,  Western  undermines 
its  need  to  provide  resource  .stability  to 
existing  customers.  Due  lo  aistomer 
uncertainty  of  receipt  of  power  from 
.such  a  pool,  otherwise  unneces,sary 
power  purchases  could  take  place, 
causing  increased  expense  to  the 
consumer.  In  regions  where  surpluses 
are  not  available  for  purchase  on  a  long- 
term  basis,  construction  of  supply-side 
generation  or  transmission  lines  ixiuld  - 
be  induced  if  Western  creates  a 
relatively  large  resource  pool  torn 
power  currently _alio<a(ed  to  existing 


purchasers.  Balance  must  be  achieved        • 
between  avoiding  disruption  in  existing 
power  supply  and  transmission 
arrangements  and  the  development  of 
appropriate  incentives  for  IRP 
preparation. 

The  planning  stability  that  results 
when  a  purchaser  can  depend  on  its 
Federal  j>ower  cx)mmitment  csm  be  seen 
OS  an  incentive.  Planning  for  the  future 
cannot  take  place  with  any  confidence 
if  this  stability  is  compromised.  Ejiergy- 
effjcient  resource  choices,  with  their 
a.ssociated  et.ononiic  and  environinental 
benefits,  cannot  be  realized  if  the 
existing  resource  ba.se  is  uncertain.  The 
financing  of  new  renewable  and  D.SM 
resources  coiild  be  adversely  impacted 
if  existing  resources  are  not  suffidentiy 
firm  for  planning  purposes. 

Western  aljjo  views  its  technical 
^  assistance  program  as  offering  a 
significant  incentive  for  cusJomers  to 
pursue  energy  efficiem:y.  A  major  goal 
of  Western's  technical  a.s$istance 
program  is  to  inform  its  customers  of  tin.- 
economic  benefits  of  energy  efficiency 
and  strategies  for  seleding  and 
implementing  C&RE  activities,  -io  that 
opportunities  identified  in  IRPs  are 
pursued  with  an  understanding  of  the 
benefits.  Technical  assistance  will 
continue  to  be  available  from  Western  lo 
aid  customers  in  developing  consumer 
incentives  for  energy  efficiency. 

Western  supports  the  concept  of  a 
pool  of  assistance  dol  lars  that  cou  Id 
help  supplement  and  support  customer 
investments  in  energy  efficiency  and 
renewables.  Budgetary  constraints 
prevent  Western  from  implementing 
such  a  pool  in  the  near  future. 

Technical  assistance  will  also  support 
the  marketing  efforts  of  Western's 
customers  as  they  pursue  cost -effective 
DSM  activities.  The  benefits  resulting 
fro.m  IRP  preparation,  developed  with 
full  public  participation,  are  sufficient 
incentives  for  IRP  implementation 
without  further  incentive  from  Western. 

Western  originally  viewed  the 
extension  of  resource  commitments  to 
existing  customers  as  a  significant 
Inducement  to  preparing  IRPs.  With  th« 
passage  of  the  H'Act,  Western's  long- 
term  firm  power  customers  now  must 
prepare  IRPs  whether  resources  are 
extended  or  not.  However,  the 
availability  of  power  for  allocation  to 
new  customers  remains  a  powerful 
incentive  for  the  preparation  of  IRPs  by 
those  not  presently  receiving  the 
benefits  of  Federal  hydropoiu'er. 
Western  is  not  proposing  the 
imposition  of  a  surcharge  on  its 
«:ustomers  to  create  a  conservation/DSM 
fund  as  part  of  this  Program,  since  rate 
issues  are  outside  of  the  s«x)pe  of  the 
Program  proposal.  V*m  of  the  fimds 
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collected  pursuant  to  a  surcharge  would 
not  be  authorised  without  an 
appropriation  or  establishment  of  a 
revolving  ftin(  I. 

In  response  to  the  suggestion  that 
Western  shou  d  establish  a  system  of 
credits  like  th  » Clean  Air  Act,  such  an 
approach  is  to  a  costly  and 
administrativf  ly  burdensome  and 
would  excessively  impact  rates. 
Western's  roU  is  principally  one  of  a 
power  suppli(  r  to  preference  entities 
and  not  to  all  egional  utifities.  The 
setting  of  C&P  E  goals  for  the  region 
would  inject  \  Western  into  the  planning 
process  of  reg  onal  utilities  to  an 
inappropriate  degree. 

Western  car  not  reserve  power  for 
potential  new  customer  needs  if 
contracts  are  <  xtended  at  a  100-percent 
level  for  thost  entities  that  comply  with 
the  Program.  1  Ixtensions  of  contracts  for 
an  additional  25  years  at  the  customer's 
option,  upon  approval  of  subsequent 
IRPs  by  Weste  m,  would  cause 
hydropower  r  'sources  to  be  extended 
too  far  into  th  >  future  for  Western  to 
respond  to  changing  circumstances  over 
time. 

Western  wi  1  not  make  the  PMI 
extensions  m(  re  generous  as  a  quid  pro 
quo  for  a  tough  IRP  requirement.  The 
stringency  of  the  IRP  requirement  is 
fundamentally  set  forth  in  section  114  of 
the  EPAct.  Tl*  character  of  the  PMI 
more  appropriately  is  determined  by 
such  factors  a$  the  need  to  support 
quality  IRP  thi-ough  resource  stability 
and  balancing  the  need  for  certainty 
with  flexibility^  requirements. 

Western  dis  agrees  with  the  comment 
that  a  custom  sr  should  be  allowed  to 
resell  Westen  power  that  is  saved  as  an 
incentive  for  i  mnservation.  Resale  of 
power  to  a  no  (ipreference  entity  would 
violate  the  pr  tference  clause  set  forth  in 
Reclamation  law.  Even  if  the  power 
were  propose  1  for  sale  to  another 
preference  en  ity,  several  policies  and 
laws  could  be  undermined  by  a 
purchaser's  n  sale  of  Federal  power. 
Power  produ<  ed  from  Federal 
hydrogenerat  on  is  made  possible  by  the 
appropriation  of  public  funds  and 
should  not  be  a  vehicle  for  profit.  The 
legal  requirement  that  Western's  rates  be 
cost  based  wc  uld  be  undermined  if  that 
power  could  >e  resold  at  a  higher  cost 
to  others.  The  Administrator's  allocation 
decisions,  made  during  an  open  and 
public  proces  s,  would  be  undermined 
and  distorted  if  the  benefits  of  Federal 
hydropower  i^rere  subject  to  resale.  Sales 
outside  of  thd  marketing  area  for  a 
particular  pre  ject  would  be  in  violation 
of  the  market  ng  criteria  for  a  particular 
project.  For  a  1  of  these  reasons.  Western 
declines  to  ac  just  its  policies,  as 


reflected  in  its  long-term  firm  power 
contractual  language. 

Even  though  Western  remains 
convinced  that  additional  Western-wide 
incentives  to  encourage  energy 
efficiency  are  not  necessary,  the 
possibility  exists  that  regional 
incentives  might  be  appropriate. 
Western  reserves  the  right,  on  a  project- 
by-project  basis,  to  develop  targeted 
incentives  if  such  an  approach  has 
regional  merit.  One  opportunity  for 
consideration  of  such  an  incentive 
approach  would  be  at  the  time  that  ^ 
Western  determines  the  resources 
available  at  the  end  of  the  term  of 
existing  contracts. 

4.  Project  Use 

a.  Background 

Project-use  power  is  that  power 
reserved  to  meet  project  needs.  Western 
markets  power  available  in  excess  of 
that  needed  to  serve  project  purposes. 

b.  Comments 

— Western  should  work  with 
Reclamation  to  assure  that  cost- 
effective  efficiency  improvements  for 
project-use  power  are  identified. 

— Project-use  power  efficiencies  should 
go  to  those  customers  who  assist 
project-use  customers  in  reducing 
those  inefficiencies. 

— Western  should  invest  in  energy-use 
efficiencies  for  project-use  loads. 
Western  could  then  allocate  the 
energy  saved  to  preference  customers 
or  reduce  firming  purchase  power 
requirements. 

— Customers  could  be  given  the 
opportunity  to  make  project-use 
efficiency  improvements  in  exchange 
for  energy  saved. 

c.  Discussion 

Investment  opportunities  have  been 
discussed  with  Reclamation  and  the 
Corps,  which  are  responsible  for  project- 
use  facilities.  A  December  1991 
evaluation  report  by  Western  and 
Reclamation  on  project-use  efficiency 
opportunities  for  the  CVP  indicated 
limited  cost-effective  opportunities  for 
development.  However,  the  four 
potential  generation  improvements  that 
were  cost-effective  could  increase 
project  generation  by  123  GWhs  per  year 
at  a  cost  of  0.7  to  36.9  mills/kWh.  Most 
of  this  energy  is  attributable  to  the 
potential  uprating  of  generation  at 
Shasta  Dam. 

Within  the  scope  of  its  legal  authority. 
Western  will  pursue  opportunities  that 
are  cost-effective  and  feasible  but  will 
not  address  this  issue  within  the 
Program.  Opportunities  will  be  pursued 
independently  from  the  Program. 


5.  Support  of  Renewabhs  and  DSM 

a.  Background 

Western  has  purchased  power  from 
cost-effective  suppliers  of  renewable 
resources  in  the  past  and  has  a 
transmission  access  policy  that  allows 
for  delivery  of  renewable  resources  to 
load. 

b.  Comments 

— Western,  should/should  not  fund 

customer  DSM  activities  and  pilot 

programs. 
— Western  should  share  in  the  capital 

costs  of  renewables  since  financing  is  . 

a  key  barrier  to  development. 
— Western  should  do  more  with 
"renewables  to  fund  site  studies, 

transmission  analysis,  and  feasibility. . 

c.  Discussion 

Western  will  use  IRP  principles  in  its 
resource  acquisition  programs  in  the 
future  and  will  pursue  cost-effective 
DSM  and  renewable  resources.  In  a 
period  of  cost  containment  and 
declining  budgetary  resources  for 
Federal  agencies.  Western  cannot 
commit  to  extensive  funding  for 
investments  in  resources  that  are  not 
needed  to  firm  its  hydroelectric 
resources.  Western  will  continue  to 
provide  technical  assistance  in  the 
planning,  design,  and  evaluation  of 
feasibility  of  DSM  and  renewable 
resources.  Western  will  also  continue  to 
provide  transmission  access  for 
renewable  resources  and  look  for  other 
opportunities  to  promote  DSM  and 
renewable  resource  development. 
Western  remains  open  to  taking  on  a 
greater  role  in  this  area  should 
budgetary  resources  become  available 
for  these  purposes  in  the  future. 

6.  Profile  Data 

a.  Background 

Western  proposed  that  all  customers 
would  provide  an  annual  update  of 
information  for  implementing  and 
evaluating  the  EMP.  The  data  was 
proposed  to  be  used  for  analyzing 
overall  Program  impacts;  comparative 
analysis  and  annual  reporting  on 
Program  benefits;  identifying  basic 
supply,  load,  or  consumption  datai^or 
plan  evaluations;  and  assisting  Western 
in  targeting  technical  assistance  for 
customers. 

b.  Comments 

— ^The  profile  data  sheet  included  in  the 
April  14, 1991,  Federal  Register 
notice  did  not  ask  for  information  that 
would  have  addressed  the  purposes 
proposed,  especially  measuring 
program  effectiveness. 
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.  — Western  shouW  accept  the  current 
Rural  Electrification  Administration 
Form  7  in  place  of  Western's^ 
proposed  form  or  any  other  form 
currently  being  prepared  for  other 
agencies  or  r«=*gul3to.ry  botlies.. 

c.  Discoission 

Western  has  reconsidered  thisaspecl 
of  its  Program.  In  an  effort  to  decrease 
the  administrative  burden  of  proposed 
Program  provisions  and  because  this 
information  is  available  el.srwhere, 
Western  is  eliminating  the  annual 
profile  data  requirement  from  its 
proposal.  While  the  need  for  this  type 
of  information  still  exists.  Western  has 
the  capability  of  acquiring  the  data  from 
other  sources  such  as  the  Rural 
,  Electrification  Administration  and  the 
Energy  Information  Administration  or 
published  customer  annual  reports  and 
annual  progress  reports. 

7.  Proprietary  Infornmtinn  " 

a.  Background 

Western  serves  a  few  retail  customers 
who  do  not  sell  to  other  consumers. 

b.  Comments 

•  — Some  of  the  retail  customers  of  MBA 
members  objected  to  providing 
Western  information  that  they 
iMnsider  proprietary  to  their  business 
concerns,  knowledge  of  which  by 
outside  parties  could  be  detrimental 
to  the  customers'  business. 

I-  Discussion 

Although  Western  proposes  to  require 
rjjrtain  information  from  customers  and 
customer  members  in  fulfillment  of  IRP 
provisions,  customers  who  feel  that 
information  being  provided  is 
proprietary  should  so  state  and  identify 
the  sensitive  information.  Western  will 
make  every  effort  to  honor  this 
confidentiality. 

H.  Tror^smiasion  Access 

.1.  Background 

Ear!\  in  the  development  of  this 
propoKr>l,  Western  received  a  variety  of 
comments  concerning  the  issue  of 
transmission  access. 

Neither  the  PMI  nor  fhi>  EMP  features 
of  this  Progvam  proposal  have  inr  luded  - 
3  specific  transmi-ssjon  ac:cess 
component. 

b.  Comments 

— Western  .should  pn^vide  Irdnsmission 

service  to  other  utilities  a\  cost-lmsed 

rales. 
— Transmission  acxess  beneficiaries 

should  provide  compensation  to  those 

who  own  the  lines. 
— Customers  having  transmission 

rapacity  .shouid-beenf^uraged  to 


provide,  and  be  given  credit  for  ' 
providing,  transmission  service  to 
other  utilities  at  rost-ba.sed  rates. 

•  ..  Discussion 

Western  has  a  transmission  a<,«\«>s 
policy  which  provides  transmission 
s»'rvii;e  to  other  utilities  at  cost-based 
mfes.  There  is  a  specific  cost-based 
transmission  rate  for  each  ralesetting 
system.  Ratemaking  proceedings  are 
^pen  to  the  public. 

Western  agrees  that  transmission 
access  should  yield  compensation  to  the 
transmission  provider.  The  issue  here  as 
related  to  this  Program  proposal  is  thai 
transmission  access  may  be  a  key  in  the 
implementation  of  a  particular  strategy 
identified  in  an  IRP.  In  the  absence  of 
transmis.sion  access,  otherwise 
beneficial  resource  choices  are 
foreclosed.  Availability  of  transmission 
access  above  a  certain  rate  level  has  the 
same  effect. 

The  comment  that  custoisers  with 
transmission  capacity  should  be 
encouraged  to  provide,  and  be  give*) 
credit  for  providing,  transmission 
service  to  other  utilities  at  cosl-based 
rales  was  primarily  related  to  an  earlier 
proposed  option  called  the  Performance 
Plan.  This  option  has  since  been 
replaced  by  a  proposal  for  IRP  for  all 
customers.  Western  encourages  an  o\-mn 
transmission  »xe.ss  poli<n^  by  its 
customers. 

|FR  Do-..  94-19294  Filod  «-«-94;  8:45  itni\ 

BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECITON 
AGENCY 

[OPPTS-61837;  FRL^»899-«] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Enviroimiental  Frolei  tion 
Agency  (EPA). 
ACnOH:  Notii^. 


SUMMARY:  Section  5(a)(1)  of  r.h«  Toxic 
Substanf  es  Control  Act  (TS(JV)  requires 
any  person  who  intends  to  ma.'iufacture 
or  .import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  HPA  at  lea.st  90  days  before 
mnnufarture  or  import  cornm<!n«xs 
Statiitury  requirements  for  set  If  on 
•Majfl)  premanufji.ture  notifies  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  Msy  1.1, 1083  (4H 
PR  21722).  This  notice  announces 
receipt  of  1 18  such  PMNs  aijd  provides 
a  summary  of  each. 
DATES:  Close  of  review  periods: 

P  94-1381,  94-1382.  94-1383,  94- 
1.3H4.  94-1. IB.S,  94-1386.  94-1.387,  94- 


1388,  94-1389,  94-1390,  94-1391,  94- 
1.392,  94-1393,  94-1394,  94-1395.  94- 
1396.  94-1397,  94-1398.  July  10,  1094 

P94-1399.  July  9,  1994. 

P  94-1400,  94-1401.  94-1402,  «M- 
1403,  94-1404.  94-1405,  94-1406,  July 
11,1994. 

P  94-1407,  94-1408,  94-1409.  July 
12,1994. 

P  94-1410.  94-1411, July  13,  1994. 

P  94-1414,  94-1415. 94-1416,  July 

16,  1994. 

P  94-1417.  94-1418.  94-1419.  July 
17,1994. 
P  94-1420,  July  13,1994. 

P 94-1421.  94-1422,  94-1423.  July 

17,  1994. 

P  94-1424,  94-1425,  94-1426.  July 

18,  1994. 

P  94-1427,  94-1428.  July  19,  1994. 
P  94-1429,  July  18.1994. 
P  94-1430,  94-1431 .  94-1432.  July 
20, 1994. 

P  94-1433.  94-1434, July  23, 1994. 

P  94-1435.  94-1436, 94-1437,  94- 

1438,  94-1439,  94-1440,  94-1441,  94- 

1442,  94-1443,  94-1444,  94-1445.  94- 

1446.  94-1447,  94-1448,  July  24,  1994 

P  94-1449,  94-1450, 94-1451,  94- 
1452,  94-1453,  July  26,  1994. 

P  94-1454,  94-1455,  94-1456,  94- 
1457,  94-1458.  94-1459.  July  27,  1994 

P  94-1460,  94-1461,  94-1462,  94- 
1463,  July  30,  1994. 

P  94-1464,  94-1465,  94-1466.  July 
31. 1994. 

P  94-1467,  August  1.  1994. 
P  94-1468.  August  9. 1994. 
P  94-1469.  July  30.  1994. 
P  94-1470.  94-1471, 94-1472. 04- 
1473,  94-1474,  94-1475.  August  2. 
1994. 

P  94-1476.  94-1477,  94-1478,  Augusl 
3,  1994. 

P  94-1479.  94-1480,  94-1481,  94- 
1482.  94-1483,  August  6,  1994. 

P  94-1484.  94-1485,  94-1486,  A.it^u.sl 
7.  1994. 

P  94-1487.  August  6,  1994. 
P  94-1488,  94-1489,  94-1490,  94- 
1491, 94-1492,  94-1493,  94-1494,  94- 
1495,  94-1496,  94-1497,  94-1498.  94- 
1499,  94-1500,  August  7.  1994. 
Written  comments  by: 
P  94-1381,  94-1382, 94-1383, 94- 
1384,  94-1385,  94-1386,  94-1387,  94- 
1388.  94-1369.  94-1390,  94-1391,  94- 
1392,  94-1393,  94-1394. 94-1395.  94- 
139G,  94-1337,  94-1398,  June  10, 1094 
P  94-1399.  Juiie  9,  1994. 
P  94-1400.  94-1401.  94-1402,  94- 
1403.  94-1404.  94-140.5.  94-1406,  Jui.i' 
n,  1994. 

P  94-1407.  94-1408,  fM-1409,  June 
12.  1994. 
P  94-1410.  94-1411,  June  13.  1994 
P  94-1414,  94-1415,  94-1416.  Jimi- 
16,  1904. 


40578 


1452. 94-1453, 


1457, 94-1458 
P  94-1460,  94-1461 
994. 


1473,  94-1474 


P  94-1479 
1482,  94-1483 
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P  94-1417,  94-1418,  94-1419.  June 
17. 1994. 
P  94-1420.  Jilne  13, 1994, 
P  94-1421,  94-1422, 94-1423,  June 

17.  1994. 
P  94-1424,  9^-1425,  94-1426,  lune 

18,  1994. 
P  94-1427,  94-1428.  June  19. 1994. 
P  94-1429.  Ji  ne  18, 1994. 
P  94-1430,  94-1431.  94-1432.  June 

20.  1994. 

P  94-1433.  94-1434.  June  23. 1994. 

P  94-1435.  9  t-1436, 94-1437.  94- 
1438.  94-1439.  94-1440,  94-1441,  94- 
1442,  94-1443,  94-1444.  94-1445.  94- 
1446, 94-1447,  94-1448.  June  24. 1994. 

p  94-1449,  9  1-1450,  94-1451.  94- 


June  26. 1994. 


P  94-1454.  9 1-1455.  94-1456. 94- 


94-1459.  June  27. 1994. 
94-1462,  94- 


1463,  June  30, 

P  94-1464,  9^1465,  94-1466.  July  1. 
1994. 

P  94-1467.  Jiily  2.  1994. 

P  94-1468.  J\  ily  10. 1994. 

P  94-1469.  June  30, 1994. 

p  94-1470,  91-1471,  94-1472. 


94- 
94-1475,  July  3, 1994. 

p  94-1476,  9|H477.  94-1478.  July  4. 
1994. 

9|l-1480.  94-1481.  94- 
July  7. 1994. 

P  94-1484.  9^1485.  94-1486.  July  8. 
1994 

P  94-1487.  jAly  7, 1994. 

p  94-1488.  9il-1489.  94-1490.  94- 
1491.  94-1492^94-1493.  94-1494,  94- 
1495,  94-1496,  94-1497.  94-1498. 94- 
1499.  94-1500.  July  8. 1994. 
ADORESSeS:  Written  comments, 
identified  by  th  e  document  control 
number  "[OPF  rS-51837]"  and  the 
specific  PMN  r  umber  should  be  sent  to: 
Document  Con  rol  Office  (7407).  Office 
of  Pollution  Pn  svention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Rnr .  ETG-099  Washington. 
DC  20460  (202   260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazeii,  Director. 
Environmental  Assistance  Division 
(7408).  Office  ( f  Pollution  Prevention 
and  Toxics.  Eni'ironmental  Protection 
Agency.  Rm.  E  -545.  401  M  St..  SW.. 
Washington.  D  :,  20460  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTAR' '  INFORMATION:  The 
following  noti<  e  contains  information 
extracted  from  the  nonconfidential 
version  of  the !  ubmission  provided  by 
the  manufactu:  er  on  the  PMNs  received 
by  EPA.  The  c(  raplete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidenti  d  Information  Center 
(NCIC).  NE-Bf  07  at  the  above  address 
between  12  no  )n  and  4  p.m..  Monday 
through  Fridaj ,  excluding  legal 
holidays. 


P  94-1381 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyhydroxy  aromatic  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P  94-1382 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyhydroxy  aromatic  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P  94-1383 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyhydroxy  aromatic  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P  94-1384 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyhydroxy  aromatic  compounds. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P94-138S 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyhydroxy  aromatic  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P  94-1386 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyhydroxy  aromatic  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P  94-1387 

Manufacturer.  United  Chemical 
Technoloies.  Inc. 

Chemical.  (G)  Phenethyldialkylsilane. 

Use/Production.  (S)  Bonded  phase 
silica  in  chromotography  columns. 
Pjod.  range:  Confidential. 

P 94-1388 

Manufacturer.  Air  Products  and 
Chemicals.  Inc. 

Chemical.  (G)  Vinyl  acetate-vinyl 
amide  copolymer. 

Use/Production.  (G)  Adhesive 
additive  open,  non-dispersive.  Prod, 
range:  Confidential. 

P  94-1389 

Manufacturer.  Air  Products  and 
Chemicals.  Inc. 

Chemical.  (G)  Poly  (vinyl  alcohol)-co- 
(N-ethlfiormamide). 


Use/Production.  (G)  >  Emulsion> 
additive  open,  non-dispersive  use.  Prod, 
range:  Confidential. 

P  94-1390 

Manufacturer.  Air  Products  and 
Chemicals. 

Chemical.  (G)  Poly  (vinyl  alcohols)- 
co-(vinyl  amine. 

Use/ Production.  (G)  >Emulsion>. 
adhesive  additive,  paper  additive,  open, 
non-dispersive  use.  Prod,  range: 
Confidential. 

P  94-1391 

Manii/acturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Vinyl  alcohol-vinyl 
amine  copolymer  salt. 

Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use; 
adhesive  additive-open,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
dispersive  use;.  Prod,  range: 
Confidential. 

P  94-1392 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Vinyl  alcohol-vinyl 
amine  copolymer  salt. 

Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use; 
adhesive  additive-open,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
dispersive  use;.  Prod,  range: 
Confidential 

P  94-1393 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Vinyl  alcohol-vinyl 
amine  copolymer  salt. 

Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use; 
adhesive  additive-open,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
dispersive  use;.  Prod,  range: 
Confidential 

P  94-1394 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  \G)  Vinyl  alcohol-vinyl 
amine  copolymer  salt. 

Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use; 
adhesive  additive-open,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
dispersive. use;.  Prod,  range: 
Confidential 

P  94-1395 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Vinyl  alcohol-vinyl 
amine  copolymer  salt. 


■■■^^ 


Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use; 
adhesive  additive-cpen,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
dispersive  use:.  Prod,  range:    - 
Confidential 

P  94-1396 

Manufacturer.  Air  Products  and 
Chemicals,  Inc.  ' 

Chemical.[G)  Vinyl  aicohol-vinvl 
amine  copolymer  sab. 

Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use: 
adhesive  additive-opeji,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
dispersive  use;.  Prod,  range: 
Confidential 

P  94-1397 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Vinyl  alcohol-vinyl 
amine  copolymer  salt. 

Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use; 
adhesive  additive-open,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
.  dispersive  use;.  Prod,  range: 
Confidential 

P  94-1398 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Vinyl  alcohol-vinyl 
amine  copoljTner  salt. 

Use/Production.  (G)  Emulsion 
additive-open,  non-dispersive  use; 
-adhesive  additive-open,  non-dispersive 
use;  paper  additive-open,  non- 
dispersive  use;  hair  conditioner-highly 
dispersive  use;.  Prod,  range: 
Confidential 

P  94-1399 

Manufacturer.  Innovachem  Inc. 

Chemical.  (S)  Pol(oxy-l  ,2 
ethanedyil),.alpha.  3-pentadecylphenoI.. 
ome^ga.  hydroxy. 

Use/Prod urtion.  (S)  Textile  softener.- 
Prod.  range:  25,000-40,000  kg/yr. 

P  94-1400 

/njporter.  Confidential. 

Chemical.  (G)  Anthraquinone  reactive 
dyestuff  preparation. 

Use/Import.  (S)  Dyestuff-for 
coloration  of  cellulose  textiles.  Import 
range:  Confidential. 

P  94-1401 

Importer.  Confidential. 

Chemical.  (G)  Fiber  reactive  copper 
phthalocyanine  dyestuff. 

Use/Import.  (S)  Colorant  in  the 
production  of  printed  textile  (cellulosic 
textiles).  Import  range:  Confidential. 


Federal  Register  /  Vol.  59,  No.  152  /  Tuesday.  August  9.  1994  /  Notices 


40579 


P  94-1402 

Importer.  Confidential. 

Chemical.  (G)  Aliphatic 
polyisocyanate. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range:  Confidential. 

P94r-14b3 

Importer.  Confidential. 

Chemical.  (G)  Aliphatic  poh  urethane 
resin. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range:  Confidential. 

P 94-1404 

Importer.  Confidential. 

Chemical.  (G)  Aliphatic  polyurethane 
resin. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range:  Confidential. 

P  94-1405 

Importer.  Confidential. 

Chemical.  (G)  Polyester/styrene- 
acrylic  grafted  resin. 

Use/Impoti.  (G)  Resin  for  photo-copy 
or  openn  non-dispersive  use.  Import 
range:  Confidential. 

P  94-1406 

Importer.  Confidential. 

Chemical.  (G)  Alkoxylated  alkyl 
phenol  amino  alkylether. 

Use/Import.  (G)  Gasoline  additive. 
Import  range:  Confidential. 

P 94-1407 

Importer.  Confidential. 

Chemical.  (G)  Saturated  polyester. 

Use/Import.  (G)  Open,  non-dispersive 
use  in  printing  inks,  coatings,  or 
adhesives.  Import  range:  Confidential. 

P 94-1408 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  [S]  Resorcinol; 
formaldehyde;  styrene;  toluene  sulfonic 
acid  catalyst;  triethylamine  catalvst. 

Use/Import.  (G)  Rubber  additives. 
Import  range:  100.000-500,000  kg/yr. 

P 94-1409 

/mporter.  Confidential. 
Chemical.  (G)  Polyether  pnjvol. 
Use/Import.  [G]  Open,  non-dispersive 
use.  Import  mnge:  Confidential. 

P  94-1410 

Manufacturer.  Tornanaga 
Technologies,  Inc. 

Chemical.  (G)  Aliphatic  ester 
oligomer. 

Use/Production.  (S)  Adhesion 
promoter  in  electrically  conduction  ink 
formulation  and  in  plastic  substrate 
materials.  Prod,  range:  Confidential. 

P  94-1411 

Manufacturer.  Nisseki  Chemical 
Texas,  Inc. 


Chemical.  (S)  Light  ends  from 
distillation  of  polyethyl  benzene 
residue,  comprised  primarily  of 
alkylbenzenes,  alkylindanes, 
alkylfetralins,  and  alkylnaphthalenes. 
with  a  boiling  point  range  of  rough l\ 
180°-245''C. 

Use/Production.  (S)  High  octane 
component  booster  for  blending  with 
gasoline  and  motor  fuel.  Prod,  range: 
2,500,000-3,300.000  kg/yr. 

P  94-1414 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid  modified 
polyester. 

Use/Production.  (G)  Paint  additive  for 
industrial  paint  manufacture.  Prod 
range:  Confidential. 

P  94-1415 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  hydroxy  polv 
ainino  resin. 

Use/Production.  (G)  Component  of 
highly  dispersed  coating.  Prod,  range: 
200,000-1,000.000  kg/yr. 

P  94-1416 

Manufacturer.  Deguassa  Corporation. 

Chemical.  (S)  Platinum  (2+) 
tetraammine,  dinitrate. 

Use/Production.  (S)  Precursor 
catalyst.  Prod,  range:  Confidential. 

P  94-1417 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  alkanolamide. 

Use/Production.  (G)  Open,  non- 
dispersive  use  as  a  plastics  additive. 
Prod,  range:  Confidential. 

P  94-1418 

Importer.  Royal  Lubricants  Companv. 
Inc. 

Chemical.  (S)  2-Propanoic  acid,  2- 
methyl-,Cg-18-alkyl  esters. 

Use/Import.  (S)  Aircraft  turbine  oil. 
Import  range:  Confidential. 

P  94-1419 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene. 

Use/Import.  (G)  Highly  dispersive  use. 
Import  range:  Confidential. 

P  94-1420 

Manufacturer.  Arco  Chemical 
Company. 

Chemical.  (G)  Alkenyl  polymer. 

Use/Production.  (S)  Polyurethane 
foam  production.  Prod,  range: 
Confidential. 

P  94-1421 

Manufacturer.  3M  Company. 

Chemical.  (G) 
Poly4isobutylmethacrylate-co-methvl 
FOSEA)-g-poly(dimethylsiloxane). 


40S8t 


Uie/Pmttactiot 
tngrediettl  vsed  i 
on  painted  durab^ 
ConfidentiaL 


ifid 


I  osi 


Importer.  Con 
ChemicmLiGi 
pheaoiic  resin. 

diipersive  use.  dfPO''^ 
Confidential. 


fm^orter.  Confi  i&xliai. 

Chemical.  (G)  Hosin  modified 
ptieitoiic  lesiR. 

Use^bnport  (Cl  An  open,  non- 
dtipersive  use.  li^port  range: 
Confidential. 


lolyi 


»yt»ron  Chemicals.  Inc 
mer  of  etbenyl 
benzene. 

and 
tr^HiLy-tsmine. 

(S)  Ion  exchange 
Icalion.  Prod,  range 


PH-itM 

Maimfoctvtree. 

Chemical.  (G) 
benzene,  dietbeai-i 
ethyleatbenyL  cb  <iroin«thybted 
aminated  with 

Use/Pmductioi 
r^iin  for  water  pi  rficat 
ConfufeatiaL 

1?  W-142S 

Importer.  Toy«i|fatk  America 
Cncorponied. 

Chemical.  (G! 
(>ophoromedi 

Vie/lmporL  {G 
coatuigs.  import 


Ciba  Zs 


0  44-1426 

Importer. 

Chemical  (C) 
iubstitatcd 
jmmotriazine 
heKaaediaitttDO 

Uie/lmport.  (G 
^oods.  Import 


«»1*-t«l7 


importer. 
Chemical.  (G) 
Uie/lmport.  JC 
Import  range:  Co 


Importer.  VVacJe 

Cftermco/.  (S^(^ 

h'^'ia-methyl. 

Uie/lmport.  (S 
deferogpnts.  Imp  irt 


|3  M-)t29 

Manufacturer 
Chemical.  (C) 

benzimidazoL 
Use/Product. 


lO  t 


or4ani 

2  000  kg<j». 


yiUhes  & 
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.  {S)  Water  repellent 
a  pfolective  coatadg 
e^oods.  Prod.  ran5e 


enlial. 
n  modified 


An  open,  non- 
range 


nsc  cvan.a 


I  olyurethane  of 
ate  and  diols 
Binder  for  industnal 
ange:  5.000-15.000  tg' 


Sti  3S» 


;gy  Corporation, 
nzenesulfonic.  bis-2- 
icacid 

t  jted 


naph  balenesulfoni 


raii^ 


Tfc.ctiiedye  for  kn;t 
ConfidJeniial. 


Conf  dfjiUial. 

olyether  pol>-si!o.cane 
Open,  non-dispersive 

Rdec.'.ial. 


er  Chemicals  (USA). 
Clod  odecanseth.NOI. 


Scenl  oils,  for 
ra.^3B:  Confidenttal 


^acDermid  Inc. 
ialogenateraryl 


(C)  Intermediate  for 
Prod,  range:  t.000- 


Manufacturer.  Confidential. 

Chemical.  [G)  PoJyester  of  aromatic 
acids  md  aliphatic  polyols  and  male«: 
anhydride. 

Use/Pcoduction.  (CI  Component  of 
Ltjating  with  either  open  or  highly 
dispersive  use  Prod,  range:  40.000- 
50.000  k^^T 

PM-14III 

Mcrnnfactrtrer.  Confidential 
Chemical  (CT  Po?>'ester  of  aromatic 

acids  and  aliphatic  polyols  and  maleic 

anhydride. 
Vse/Prodaction.  (C)  CoR^ponent  ot 

coating  with  either  open  or  highly 

dispersive  use.  Prod,  range:  40,000- 

50.000  kg/^yr 

PM-(i32 

Manufacturer.  Confidential. 
Chemical.  (G)  Thiol  resin  salts. 
Use/Production.  (C)  Processtng  aid    . 
Prod,  rioge:  CoftTideatial. 

P9«-*»W 

Manufacturer.  Confidential. 

Chemical.  (G|  Ethylene  glycol 
recovery  residues. 

Use/Production.  (.S*  Polyo4 
manufic'urw.  Prod,  range:  Confidential 

P91-t434 

Manufacturer.  Confidential. 

Chemical.  (G)  Ethylene  glycol 
recovery  residues. 

UiatProdvcti»a.  (S»  Poiyol 
mAn»tiC»tHB  Prod,  range:  Confidenttal 

P<H-i*3S 

Man'.tfjcturer.  ConfidentiaL 

Chemtcai  (G)  Polyurethane  poljrmertc 
poiyol. 

Use'Produclion.  (G)  A  polyot  for 
polyurethanes  Prod.  ra«§e: 
ConfideMtiai 

P3*-t*K 

Ma'*^4'iictvrer.  Confidential. 
.    CJienicai  (CI  Polyurethane  polynierit; 
poiyol. 

Use' Production.  (G)  A  poiyol  for 
polyurvthanps.  Prod,  range: 
ConBdent;^! 

PK-iur 

Manufacturer.  Confidential. 

Chemical  (Gi  Pohrurthane  potymeric 
polyot. 

Use/Prodaction.  (G)  A  poiyoi  for 
polyurelhanes.  Prod,  range: 
Confidentt*). 

PM-i49a 

Manufadufrr.  AKZO  Kesins. 
Chemical.  [G]  Polyester  resin  solution 
Use/Production.  (S)  Resin  used  to 

manufact«ice  mAnsitrwH  coatings.  Prod. 

nnge:  Confidential. 


P  94-1439 

Manufacturer  Confidential. 
Cftemfcaf.  (Q  l*oIy(amide-ester) 
L'«?/P«)rfucf(On.  fCJ  Printing  ink 
resin  Prod,  rjage:  Confidential. 

P  94-1444 

Manufactrjcer  Olm  Cofporation. 

Chemical.  (GJ  Alcohol  alkoxylate. 

Use/Production.  (SI  Surfactant/rins-^ 
aid  household,  industrul.  and 
institutional  automatic  dishwashing 
Prod,  range:  Confidential. . 

P  94-1441 

/VfflntT/ocfwrCT- Xero*  Corpora' ion. 

Chemical.  {Gi  PIrthafocyanine 
pignoent. 

t/se/Produof fow  (Gt  Ref>n>grafphic 
photoreceptor  pigment.  Prod,  range: 
Confidential 

P 94-1442 

Manufactur»c  Confidential. 

Chemtcal.  [G]  fsocyarate  terminated 
urelhane  polymer. 

Use/Prodrtcticm  (Cf  Urethane 
adhesive.  Prod,  range:  Confidential. 

P 94-1443 

Importer.  USR  Op»ooi  x  Inc. 

Chemical.  fSt  Zinc  salfide  {ZfiS\  silver 
doped- 

Use/lmport.  (SI  The  activating 
ingredient  which  is  added  to  zinc 
sulfide  99,999%  pare  to  manufacture  P- 
22  blue  phosphor.  Iniport  range-  8,100- 
10,800  kg 

P  94-1444 

Manufactrtr^.  Ricon  Resins,  Inc. 

Chemical  {Si  (l,X-OrhydroxypropyH- 
Z' methytpropwialei  jnofMjester  of 
matetc  anhfdride  adducted 
polybutadiepe  (hydroxy  propyl 
methacrylted) 
CnO6Hl5)n(C4OJlm{C4H5|i.0 

Use/ Production.  (SI  Coating  moisture.- 
resistant  for  me'al.  cumfive  for  rubber, 
adhesive  promoter  tso  Prod,  range: 
1,000-10,000  kg/'vT 

P94-M4S 

Manufacture  Hardw^cke  Cheniical 
Inc. 

Chemical  (3!  Methacrylene  bis 
benzoate. 

UseTPmdncttort  (GI   Prod,  range:  18- 
45  kg/yr 

P  94-1446 

Manufacturer.  Confidentia-1.  - 
Chemical  (GI  Organophosphorous 

bolide. 
Use/Production.  (GI  Ovaaiica! 

intermedi^e.  Prod,  range:  Confidenliai. 

P  94-1447 

^4amifaciitrer  The  P.  D.  Ceorgp 
Company. 


Chemical.  (S)  Adipic  acid;  phthalic 
anhydride;  fatty  glycol;  diethyiene 
glycol;  acrylic  acid. 

Use/Production.  IS)  Fiber-optic  cable 
coating.  Prod,  range:  20,000  kg/yr. 

P  94-1448 

Mnnn/ac^urer.  Confidential. 

Chemical.  (G)  Polylamide-ester) 
modified  phenolic  rosin  ester  resin. 

Use/Production.  (G)  Printing  ink 
resin.  Prod,  range:  Confidential. 

P  94-1449 

A/ani;/ocf(jrer  Criterion  Catalyst 
Company  L.  P. 

Chemical.  (G)  Aluminium  complex  to 
enhance  catalytic  activity. 

Use/Production.  (G)  Aluminum 
'    complex  which,  enhances  catalystic 
activity  in  hydroprocessing  catalyst. 
"Prod,  range:  Confidential. 

"   P  94-1450 

Importer.  Kuaray  International 
Corporation. 

Chemical.  (G)  Modified  polyvinyl 
alcohol. 

Use/Import.  (G)  Raw  material  for  cast 
film.  Import  range:  Confidential. 

P  94-1451 

Manufacturer  Confidential. 

Chemical.  (G)  Hetero,  quinacridone 
pigment. 

Use/Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidential. 

P  94-1452 

Manufacturer  Confidential. 

Chemical.  (G)  Quinacridone 
derivative, 

Use/Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidential. 

P  94-1453 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydrochloroflocarbon. 

Use/Production.  (S)  Resin  component 
in  production  of  heat-set,  web  offset  and 
sheetfed  inks.  Prod,  range:  Confidential. 

P  94-1464 

Manufacturer  Arizona  Chemical 
Company. 

Chemical.  (G)  Fatty  ester. 

Use/Production.  (S)  Resin  component 
in  production  of  heat-set,  web  offset 
web  sheetbed  inks.  Prod,  range: 
Confidential. 

P  94-1456 

Manufacturer  E.  I.  du  Pont  de 
Nemours  &  Company. 

Chemical.  (G)  Haloalkylsulfonic  salt. 

Use/Production.  (S)  Surfactant.  Prod, 
range:  Confidential. 

P94-1456 

Manufacturer  Gor-Star,  Inc. 
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Chemical.  (S)  (Dimethylterephfhalate: 
(1,4-Butanediol);  (diethyl  oxalate). 

t/se/Producfion.  (S)  Extruded  - 
monofluorofilament  for  fishing  line. 
Prod,  range:  31.000-110,000  kg/yr. 

P  94-1457 

//nporter.  Confidential. 

Chemical.  (G)  Methacrylooyloxyethvl 
hetaine-ally  methacrylate.s-cy'croh'exvr 
methacrylate  copolymer. 

Use/Import.  (G)  Contained  use 
additive.  Import  range:  Confidential 

P  94-1458 

Manufacturer  Confidential. 

Chemical.  (G)  Methacryloyloxy  ethyl 
betaine-alkyl  methacrylaies-cyclohexyl 
methacrylate  coploymer. 

Use/Production.  (G)  Contained  use 
additive.  Prod,  range:  Confidential. 

P  94-1459 

/mporter.  Confidential. 

Chemical.  (G)  Organic  ammonium 
salt, 

Use/Import.  (G)  Agent  for  copier. 
Import  range:  Confidential. 

P  94-1460 

Manufacturer  Confidential. 

Chemical.  (G)  Amide  carboxvlafe  salt. 

Use/Production.  (S)  Lubricant 
additive  and  corrosion  inhibitor  in 
coatings.  Prod,  range:  Confidential. 

P 94-1461 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential, 

P  94-1462 

Importer  DNP  (America),  Inc. 

Chemical.  (G)  Triazole  derivafiv  e. 

Use/Import.  (S)  Colorant  in  thermal 
and  transfer  ink  film.  Import  range:  10- 
500  kg/yr, 

P  94-1463 

Manufacturer.  Confidential. 

Chemical.  (G)  Silica-supported 
organometallic  complex. 

Use/Production.  (G)  Polymerization 
catalyst.  Prod,  range:  Confidential. 

P  94-1464 

Importer  Confidential. 

Chemical.  (G)  Polyurethane/acrvlic 
grafted  copolymer, 
dimethylaminoethanol  salt. 

Use/Import.  (G)  Paint.  Import  ranjje: 
Confidential. 

P  94-1465 

Manufacturer  Con fiden t i a  1 . 

Chemical.  (G)  Polymer  of  substituted 
alko.xysilane  and  aliphatic  aery  lates  and 
methacrylates. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
306,000  kg/yr. 


P  94-1466 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  of  sub.stituled 
alkoxysilane  and  aliphatic  acrylafes  and 
methacrylates. 

Use/Production.  [G]  Component  of 
applied  coating.  Prod,  range:  122,000- 
306,000  kg/yr. 

P  94-1467 

Manufacturer  Confidential. 

Chemical.  (G)  Halobenzoic  acid 
derivative. 

Use/Production.  (G)  Chemical 
intermediate.  Prod.' range:  5.000  kg.'vr. 

P  94-1468 

Manufacturer.  Adhesive  Coatings. 
Company, 

Chemical.  (G)  Polymer  of  epoxy  rosin, 
hexamethylene,  dimethoxv  methvhiron. 

Use/Production.  (S)  Paiiit  and  " 
coatings  resin  adhesive  resins.  Prod 
range:  1,430,000-17,908,800  kg/yr 

P  94-1469 

Manufacturer  Hercules  Incorporated. 

Chemical.  (G)  Epoxy  amine  reaction 
product. 

Use/Production.  (G)  Theroset  resin 
system  component  open,  non-dispersive 
use.  Prod,  range:  Confidential. 

P  94-1470 

Manufacturer.  American  Maize- 
Products  Company. 

Chemical.  (G)  Chemically  modified 
cyclodextrin. 

Use/Production.  (G)  Inclusion 
complexation  agent.  Prod,  range: 
Confidential. 

P  94-1471 

Importer  Confidential. 
Chemical.  (G)  Rosin  modified  alkyd 
Use/Import.  (G)  Paint.  Import  range: 
Confidential. 

P  94-1472 

Importer  Confidential. 

Chemical.  (G)  Styrenated  acrylic 
copolymer, 

Use/Import.  (G)  Paint.  Import  range: 
Confidential. 

P  94-1473 

Importer.  Confidential. 

Chemical.  (G)  Styrenated  aery  lie 
copolymer. 

Use/Import.  (G)  Paint.  Import  range: 
Confidential. 

P  94-1474 

Manufacturer  Confidential, 
Chemical.  (G)  Polyamide  allov. 
Use/Production.  (G)  Polymeric 

material  open,  non-dispersive.  Prod. 

range:  Confidential. 

P  94-1475 

Manufacturer  Novo  Nordisk 
Bioindustrials,  Inc. 
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Chemical.  (G) 
aspergillus  oryza^ 
modified  using 
techniques  to  contain 
1 .4-beta-glucan 
insolens. 

Use/Productioh 


,  Kn  asporogenic 

strain  genetically 
ricombinent  DMA 

a  cellulose(endo- 
a^e)  gene  from  humicola 


V  J 


microorgenism 
biosynthesis  of 
use  by  the  detergent 
industries.  Prod. 


(G)  The  PMN 
II  be  used  for  the 
cellulose  an  enz>-me  for 
and  other 
range:  Confidential. 


P  94-1476 


use 


Importer. 
Chemical.  (G) 
Use/Import. 
Import  rangi 


Gol(^hmidt  Chemivcal. 
vlodified  silicone  re&in. 
Open,  non-dispersive 
:  Confidential. 


(C) 


P94-t«77 

Manufacturer 

Chemical.  (G) 
methylenebisU; 
propylene  oxide  ethyl 
ether  and  polyet  lyl 

Use/Productii 
Prod. range 


Confidential, 
oljiner  of 
St  cyanatobenzene)  with 
ene  oxide  glycerol 
glycol. 

(S)  Flexible  foam. 
:  Con^dential. 


iO  fl. 


PM-1«7« 

Manufacturer. 
Chemical.  [G] 
UsefProductidti 
particuiar  fithog  aph 
inks.  Prod,  rang* 


Confidential, 
^liodified  oil  solution. 

.  (S)  Printing  inks, 
ic  and  web  offset 

15.000-30.000  kg/yr. 


PH-1479 

Mcnufactarer. 

Chemical.  (G) 
organic  diacid 

Use/Productidp 
additive  for  gas 
Confidential. 


P  )4-1480 

Importer. 

Chemical.  (G) 
bis  substituted 
phetryl  amino 
substituted  pro 

Use/Import. ' 
goods.  Import 


P  94-1481 

Manufacturer 
Inc. 

Chemical. 
acrylic  emulsioi 

Use/Pmduct 
dispersive  use 
Confidential. 


(G)E 


P94-t4B> 

Manufacturer 
Inc. 

Chemical.  (OlEawl 
acrylic  emulsio)  l. 

Use/ Production 
dispersive  use. 
Confidential. 


P  94-148) 

ManufactuKi 

lac. 
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Confidential. 
y4etai  carbonate  silicate 
cvnjplex. 

(G)  Contained  use 
reatment.  Prod,  range: 


Ciba  -Geigy  Corporation, 
ftenzenesurfonic  acid. 
\  benyi  azo  substituted 
av>  substrtuted  triazine 

nediamine. 
tt)  Textile  dye  for  knit 
rs  nge:  Confidential 


S..C.  Johnson  &  Son, 
mutsion  polymer. 


u  n 


(G)  Open,  non- 
•tod.  range: 


S.  C.  lohnson  &  Son. 

>ion  polmer, 

(G)  Open,  non- 
Vod.  range: 


S.  C.  lohnson  &  Son. 


Chemical.  (G)  Emulsion  polymer. 
acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P04-14M 

Manufacturer.  Confidential. 

Chemical.  (G)  Formaldehyde 
copolymer,  potassium  salt. 

Use/Production.  (S)  To  bond  mineral 
aggregates  (sand),  bonded  sand  is  used 
in  the  production  of  metal  coatings. 
Prod,  range:  Confidential. 

P 94-1465 

Manufacturer.  C.  J.  Osbom 
Corporaiion. 

Chemical.  (G)  VT  copolymer  alkyxi. 

Use/Production.  (G)  Pigmented 
coatings.  Prod,  range:  Confidential. 

P  94-1486 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyurethane 
Use/Production.  (G)  Coating  for  open, 
non-dispersive  use  in  original 
equipment  manufacture.  Prod,  range: 
Confidential. 

P 94-1487 

Importer.  MTC  Annerica,  Inc. 

Chemical.  (C)  Thia  alkanethioi. 

Use/Import  (S)  Application:  paint,  of 
polythiourethane,  adhesives  of  epoxy 
type,  lenses  of  polythiourethane.  Import 
range:  Confidential. 

P  94-1488 

Importer  Ciba-Geigy  Corporation. 
Chemical.  (G)  Pyrrolopyrrol. 
Use/import.  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 


Monofacttirer.  Confidmtial. 

Chemical.  (G)  Starch,  dihydrogen 
phosphate,  d (substituted  alkyl  ether. 

Use/Production.  (G)  Cellulose  binder. 
Prod,  range:  Confidential. 


P  94-1490 

Morm/iicfirfw.  Confidential. 

Chenfical.  (G)  Toluene  diisocjanafc 
polymer  with  polybutadiene  polymer, 
polyether  polyol  and  glycol. 

Use/Production.  {S)  Single  component 
urethane  rubber  membrane.  Prod,  range: 
Confidenlial- 

P  94-1481 

Manufacturer.  The  Dow  Chemical 

Company. 
Chemical.  (CI  Modified  bismaleimide 
Use/Production.  Ki)  Manufacture  of 

plastic  composite  articles.  Prod,  range: 

Confidential. 

P  94-1492 

Manufacturer.  Confidential 


Chemical.  (G)  Polymeric  colorant. 
Use/ProductioB.  (G)  Colorant.  Prod 
range:  Confidential. 

P  94-1493 

Manufacturer.  Confidential. 
Chemical.  (G)  Polymeric  colorant. 
Use/Production.  (S)  Colorant.  Prod, 
range:  Confidential. 

P  94-1494 

Manufacturer.  Confidential. 
Chemical.  (G)  Polymeric  colorant. 
Use/Production.  (S)  Colorant.  Prod, 
range:  Confidential. 

P  94-1495 

Manufacturer.  Confidential. 
Chemical.  (G)  Polymeric  colorant. 
Use/Production.  (Si  Colorant.  Prod. 
range:  Confidential. 

P  94-1496 

Manufacturer.  Confidential. 
Chemical.  (G)  Polymeric  colorant. 
UsefProduction.  (S)  Colorant.  Prod, 
range:  Confidential. 

P  94-1497 

Manufacturer.  Confidential. 
Chemical.  (G)  Polymeric  colorant. 
Use/Production.  (S)  Colorant.  Prod, 
range:  Confidential. 

P  94-1498 

Manufacturer.  Confidential. 
Chemical.  (G)  Polymeric  colorant. 
Use/Production.  (SI  Colorartt.  Prod. 
range:  Confidential. 

P  94-1499 

Mcmufoctvrw.  Confideatial. 
Chemical.  (G)  Polymeric  colorant. 
Use/Production.  (S)  Colorant.  Prod, 
range:  Confidential. 

P»4-t908 

Manufacturer.  Gen  Urethane 
Corporation. 

Chemical.  (G)  Aqueous  modified 
polyvinyl  acetate. 

Use/Production.  [S]  As  a  hand  builder 
for  lace  as  manttfictured  by  our  parent 
company.  Prod,  range:  Confidential. 


List  of  Subiects 

Environmental  protection. 
P.-^manufacture  notification. 

Dated:  August  2. 1964. 

Frank  V.  Caesar, 

Acting  Drrcctor,  Information  \foP(tgpment 
OiVfswn,  Offtce-ofPoflation  Prevention  and 
Toxics.  '..;/.' 

jFR  Doc.  94-19400  Filed  8-»-94: 8:45  ami 

BtLUNC  COOE  I 


IOPPTS-S1838;  FRL-4M0-11 

Certain  Chemfcats;  Premanufactire 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 
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summary:  Section  5(a)(1)  of  the  Toxic 
Subs'ancfis  Control  Act  (T.SCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  ccmmejn»s. 
Sintutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  198.1  (48 
FR  21722).  This  notice  announces 
receipt  of  130  such  PMNs  and  providtis 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

P 94-1501.  94-1502.  94-1503,  94- 
1504.  94-1505.  94-1506,  August  8. 
1994. 

P  94-1507,  94-1508. 94-1509.  August 
9.  1994. 

P  94-1510,  94-1511.  94-1512.  94- 
1513, 94-1514.  94-1515,  94-1516, 
August  10, 1994. 

P  94-1517,  94-1518.  94-1519,  Augu.st 
13. 1994. 

P  94-1520,  August  14,  1994. 

P  94-1521,  August  13,  1994. 

P  94-1522,  94-1523,  94-1524,  94-- 
1525,  August  14, 1994. 

P  94-1526,  August  13, 1994. 

P  94-1527.  94-1528,  94-1529,  94- 
1530.  94-1531,  August  14, 1994. 

P  94-1532,  94-1533.  August  15.  1994. 

P  94-1534,  August  29,  1994. 

P  94-1535,  94-1536,  94-1537,  AugiLSt 
15,1994. 

P  94-1538,  94-1539.  94-1540,  94- 
1.541.  94-1542,  94-1543,  94-1.544,  94- 
1545.  August  16, 1994. 

P  94-1546.  August  17,  19»)4. 

P  94-1547,  94-1548,  94-1549,  94- 
1.550.  August  20, 1994. 

P 94-1551,  June  20, 1994. 

P  94-1552,  August  21,  1994. 

P  94-1553.  August  20, 1994. 

P  94-1554,  94-1555,  94-1556,  94-^ 
1557,  August  21, 1994. 

P  94-1558,  August  20, 1994. 

P  94-1559,  94-1.560,  August  21, 1994. 

P  94-1561,  94-1562,  94-1563,  94- 
1564,  August  22, 1994. 

P  94-1565, 94-1566, 94-1 567,  August 
23, 1994. 

P  94-1568,  94-1569. 94-1570,  94- 
1571.  94-1572,  August  24. 1994. 

P  94-1573.  94-1574,  94-1575,  94- 
1576,  94-1577,  94-1578,  Augu.st  28, 
1994. 

P  94-1579,  94-1580,  94-1581,  94- 
1.582,  94-1583, 94-1584.  94-15«5,  94- 


1586, 94-1587,  94-1588.  94-1589. 94- 
1590.  94-1591, 94-1592,  94-1593.  94- 
1594,  94-1595,  94-1596,  94-1597,  94- 
1598, 94-1599,  94-1600,  94-1601, 94- 
1602, 94-1603,  94-1604.  94-1605. 94^ 
1606. 94-1607,  94-1608.  94-1609.  94- 
1610,  94-1611,  94-1612.  94-1613.  94- 
1614,  94-1615,  94-1616.  94-1617,  94- 
1618,  94-1619,  94-1620,  94-1621. 94- 
1622,  94-1623.  94-1624,  94-1625, 94- 
1626, 94-1627,  94-1628,  94-1629,  94- 
1630,  August  29, 1994. 

Written  comments  by: 

P  94-1501,  94-1502,  94-1503,  94- 
1504,  94-1505.  94-1506,  July  9. 1994. 

P  94-1507,  94-1508.  94-1509,  July 
10,  1994. 

P  94-1510,  94-1511,  94-1512,  94- 

1513, 94-1514,  94-1515, 94-1516,  July 
11, 1994. 

P  94-1517,  94-1518. 94-1519.  July 
14, 1994. 

P94-1520.  July  15. 1994. 
P94-1521,July  14.  1994. 
P  94-1522,  94-1523,  94-1524. 94- 
1525,  July  15. 1994. 
P  94-1526,  July  14, 1994. 
P  94-1527,  94-1528,  94-1529. 94- 
1530,94-1531,  July  15,  1994. 
P  94-1532,  94-1533,  July  16.  1994, 
P  94-1534,  July  30, 1994. 
P  94-1535,  94-1536.  94-1537,  July 
16, 1994. 

P  94-1538,  94-1539,  94-1540,  94- 
1541,  94-1542,  94-1.543,  94-1544,  94- 
1545,July  17, 1994. 
P  94-1546,  July  18,  1994. 
P  94-1547.  94-1548, 94-1549,  94- 
1550,  July  21, 1994. 
P  94-1551.  May  21. 1994. 
P  94-1552,  July  22, 1994, 
P  94-1553.  July  21. 1994. 
P  94-1554,  94-1555, 94-1556, 94- 
1557.  July  22. 1994. 
P  94-1558.  July  21,  1994. 
P  94-1559,  94^1560,  July  22.  1994. 
P  94-1561,  94-1562.  94-1563,  94- 
1.564,  July  23. 1994. 

P  94-1565,  94-1566,  94-1567.  July 
24,  1994. 

P  94-1568.  94-1569,  94-1570,  94- 
1571.  94-1572,  July  25,  1994. 

P  94-1573.  94-1574, 94-1575, 94- 
1576.  94-1577.  94-1578,  July  29, 1994. 

P  94-1579,  94-1580.  94-1581,  94- 
1582,  94-1583,  94-1584,  94-1585, 94- 
1586,  94-1587,  94-1588.  94-1589, 94- 
1590. 94-1591.  94-1592.  94-1593.  94- 
1.594,  94-1595,  94-1596,  94-1597,  94- 
1598,  94-1599,  94-1600.  94-1601.  94- 
1602,  94-1603.  94-1604,  94-1605.  94- 
1606.  94-1607,  94-1608,  94-1609, 94- 
1610,  94-1611,  94-1612,  94-1613,  94- 
1614,  94-1615,  94-1616,  94-1617.  94- 
1618,  94-1619,  94-1620,  94-1621. 94- 
1622.  94-1623,  94-1624,  94-1625.  94- 
1626, 94-1627, 94-1628,  94-1629,  94- 
1630,  July  30, 1994. 


ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  ■•|OPPTS-51838)"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  ETG-099  Washington, 
DC  20460  (202) 260-1532. 
FOR  FURtHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  A";sistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Envirorimental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
W.ishinglon.  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extn^cted  (rora  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  re<;eivcd 
by  EPA.  The  complete  nonconfidential 
do<niment  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  NE-B607  at  the  above  address 
-  between  12  noon  and  4  p.m.,  Monday 
through  Frid.ny,  excluding  legal 
holidays. 

P  94-1S01 

Manufacturer.  3NirCompany. 

Chemical.  (G)  Fluoroalkene  dimer. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1502 

Manufacturer.  Confidential. 

Chemical.  (S)  5-Oxatricydo(8.2.0.0 
4.6)dodecane,  4,12, 12-trimthyl-9- 
methylene-. 

Use/Production.  (S)  Isolated 
intermediate.  F*rod.  range:  Confidential. 

P  94-1503 

Importer.  AT  Polymers  and  Films. 
Chemical.  (G)  Olefin-silane  polymer. 
Use/Import.  (G)  Component  of  plastic: 
articles  and  co;)tings.  Import  range: 
•Confidential. 

P  94-1504 

Importer.  AT  Pol>'mers  and  Films. 

Chemical.  (G)  Olefin-silane  polymer. 

Use/Import.  (G)  Component  of  pbstii. 
articles  and  coatings.  Import  range: 
Confidential. 

P84-1S05 

Imimrter.  Confidential. 
Chemical.  (G)  Azo  dyestuff. 
Use/Import.  (G)  Open  non-disperiive 
Import  range:  Confidential. 

P  94-1508 

Manufacturer.  The  Dow  Chemif:al 
Company. 

Chemical.  (G)  Glyoerrol  esler 
derivative  of  a  modified  acrylic  acid. 
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Use/Production.  (G)  Chemical 
intermediate  for  destructive  use.  Prod, 
range:  Confittential. 


P 94-1507 


Manufacti  rer.  3M  Company. 

Chemical.  (G)  Modified  2-propenoic 
acid,  2-meth  r\-,  methyl  estercopolymer. 

Use/Prodoction.  (G)  Coating.  Prod, 
range:  Confi(  ential. 


P 94-1506 


Manufacti^rer. 
Chemical. 
polysiloxane . 


■.  3M  Company: 
(G)  Fluorinated 


Use/Prodiiction.  (G)  Protectve  sealers 
ubstrates.  Prod,  range: 


for  masonry 
Confidential 


3M  Company. 
(G)  Fluorinated 


P  94-1509 

Manufactiirer. 

Chemical. 
polysiloxane . 

Use/Prodii  ction.  (G)  Protective  sealers 
for  masonry  substrates.  Prod,  range: 
Confidential 

P  94-1510 

Manufacti\rer.  Eastman  Chemical 
Company 

Chemical.  (G)  Alkanoic  anhydride. 

Use/Pwdh  ction.  (S)  Chemical 
intermediate,  Prod,  range:  Confidential. 

P 94-1511 

Manufacti  rer.  Confidential. 

Chemical.  (G)  Bis  phenyl  substituted 
urea. 

Use/Prodiict 
coating  formjulation 
Confidentia 


ion.  (G)  Used  in  a  paper 
-*■ — .  Prod,  range: 


P  94-1512 

Manufacti  rer.  Confidential. 

Chemical.  (G)  Bis  phenyl  substituted 
urea. 

Use/Pwdtiction.  (G)  Used  in  a  paper 
coating  form  ulation.  Prod,  range: 
Confidential , 

P  94-1513 

Manufacti  irer.  Confidential. 

Chemical.  (G)  Amino-benzothiazolyl 
substituted  ]  ihenol. 

Use/Prodi  ction.  (S)  Site  limited 
intermediate .  Prod,  range:  Confidential. 


P  94-1514 

Manufacturer. 

Chemical. 
substituted 


.  Confidential. 
(G)  Amino-benzothiazolyl 
ihenol. 
Use/Prodi  ction.  (G)  Site  limited 
intermediate.  Prod,  range:  Confidential. 


P  94-1S1S 

Manufacturer. 
Chemical. 


resm. 


.  Confidential. 
(S)  Polyster  amideimide 


Use/Production.  (S)  Intermediate  to  be 
used  in  a  wi  "e  coating  formulation. 
Prod,  range:  IConfidential. 


P  94-1516 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyolefin  phenolic 
amide. 

Use/Production.  (G)  Destructive.  Prod, 
range:  Confidential. 

P  94-1517 

Importer.  Morimura  Brothers, 
(U.S.A.).  Inc. 

Chemical.  (S)  2-(-Ethylphenyl) 
benzimidazous. 

Use/Import.  (S)  Anti-tamish  coating 
of  copper  used  in  the  interconnections 
of  electronic  components,  E.G.  Printed 
circu.  Import  range:  100-300  kg/yr. 

P  94-1518 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
polyester  polyol. 

Use/Production.  (G)  Dispersively 
applied  coating.  Prod,  range:  75,000- 
225,000  kg/yr. 

P  94-1519 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyleneindole. 
Use/Production.  (G)  Destructive.  Prod, 
range:  Confidential. 

P  94-1520 

Manufacturer.  Confidential. 

Chemical.  (G)  Phenolic  modified 
polyether. 

Use/Production.  (S)  Lithographic 
printing  ink  and  gravure  printing  ink. 
Prod,  range:  Confidential. 

P  94-1521 

Manufacturer.  Confidential. 

Chemical.  (G)  Adipic  acid,  polymer 
with  diols  and  a  monohydric  alocohol. 

Use/Production.  (G)  the  PMN 
substance  is  used  as  a  plasticizer  for 
PVC.  Prod,  range:  Confidential. 

P  94-1522 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthylene  disulfonic  acid. 

Use/Production.  (S)  Powder 
formulation  of  fiber-reactive  dye  for 
cellulose.  Prod,  range:  5,000-25,000  kg/ 

P  94-1523 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthylene  disulfonic  acid. 

Use/Production.  (S)  Powder 
formulation  of  fiber-reactive  dye  for 
cellulose.  Prod,  range:  5.000-25,000  kg/ 

yr- 

P  94-1524 

Importer.  Confidential. 

Chemical.  (G)  Isophorene 
diisocyanate  polyester-type 
polyurethane. 


Use/Import.  (G)  A  component  used  in 
coatings  for  plastics.  Import  range: 
Confidential. 

P 94-1525 

Importer.  Confidential. 

Chemical.  (G)  Acrylic-modified 
chlorinated  polypropylene  emulsion. 

Use/Import.  (G)  A  component  used  in 
coating  of  plastics.  Import  range: 
Confidential. 

P  94-1526 

Importer.  Resource  Trading  Company. 

Chemical.  (S)  Accimel  is  a  blend 
containing  pentachlorothiophenol 
disulphide  with  activator  and 
dispersing  agent. 

Use/Import.  (S)  Peptizing  agent  for 
natural  and  synthetic  rubber 
compounding.  Import  range:  300,000- 
500,000  kg/yr. 

P  94-1527 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Aromatic  polyhydroxy 
compound. 

Use/Import.  (G)  Microelectronics 
chemical.  Import  range:  Confidential. 

P  94-1528 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Precipitated  salt  of 
monoazo  pigment. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range:  Confidential. 

P  94-1529 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  isocyanate 
terminated  prepolymer. 

Use/Production.  (G)  Urethane 
products.  Prod,  range:  Confidential. 

P  94-1530 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical.  (S)  E-Hexen-1-ol,  acetate, 
(E)-. 

Use/Production.  (S)  Fragrance 
(perfume]  use,  fragrance  use  (soap, 
detergents,  air  fresheners,  scented 
papers).  Prod,  range:  Confidential. 

P  94-1531 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamide  alloy. 

Use/Production.  (G)  Polymeric 
material:  open,  non-dispersive.  Prod. 
range:  Confidential. 

P  94-1532 

Manufacturer.  Confidential. 

Chemical.  (S)  1,3,- 
Propanediame,MC3— (C3-3-10 
alkyloxy)propyl)-. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P  94-1533 

Manufacturer.  Confidential. 


Chemical.  (S)  Propanenitrile,  3- 
amino-,A/-(3-(9-10alkyloxy)propyI)-. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P  94-1534 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  polyamine 
compounds  with  organic  acid. 

Use/Production.  (G)  Industrial 
emulsifier  emulsifier.  Prod,  range: 
Confidential 

P  94-1535 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  polyamine 
compounds  with  organic  acids. 

Use/Production.  (G)  Industrial 
emulsifier.  Prod,  range:  Confidential. 

P  94-1536 

Manufnctttrer.  Confidential. 

Chemical.  (G)  Fatty  polyamine 
i;ompounds  with  organic  acids. 

Use/Production.  (G)  Industrial 
emulsifier.  Prod,  range:  Confidential. 

P  94-1537 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  amine  compotuids 
with  organic  acids. 

Use/Production.  (S)  Flotation  re.ngenf 
for  use  in  mining.  Prod,  range: 
Confidential. 

P  94-1538 

Manttfofiurer.  Confidential. 

Chemical.  (G)  Organoahiminum 
compound. 

Use/Production.  (G)  Container 
destructive  use.  Prod,  range: 
Confidential. 

P  94-1539 

Manufacturer.  3M  Company. 

Chemical.  (S)  1,3- 
Benzenedicarboxylic  acid,  5-sulfo-,  1,3- 
dimethylester,  soduim  salt;  1,4- 
Benzenedicarboxylic  acid, 
dimelhylester;  1,3-Benzenedicarboxylii; 
acid,  dimethyiester  1,2-ethanedioI;  2- 
Oxepanone,  polymer  2,2' 
oxybi!;[ethanol). 

U.^a/'-'ioduction.  (G)  Polymer  ixvifing.  - 
Prod.  Hinge:  Confidential. 

P  94-1540 

Manufai'tutvr.  Slovay  Enzymes,  luu 
Chemical.  (G)  An  asporogenic  strain 
of  Bacillus  licheniformis  which  is 
genetiralFy  modified  using  recombinant 
DNA  fe( Jiniqnes  to  contain  a  xy?anase 
gone  from  Bacillus  pumilus,  Tlie  RVfN 
microorganism  also  contains 
intergeneric  pla<;mi!ds. 

Use/Production.  (G)  The  PMN 
microoganism  will  bo  us«d  for  thii 
bics-ynthesis  of  an  enzyme,  xylana.se,  for 
by  use  pulp  and  paper  industry. 
Prod.r.-inge:  Confidential. 
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P 94-1541 

Manufacturer.  Solvay  Enzymes,  Inc. 

Chemical.  (G)  An  asporogenic  strain 
of  Bacillus  licheniformis  which  is 
genetically  modified  using  recombinant 
DNA  techniques  to  contain  a 
pullulanase  gene  from  Ba«ulus 
deramificans.  The  PMN  microorganism 
also  contains  intergeneric  plasmiids. 

Ui>e/Produclion.  (G)  The  PMN 
microoganism  will  be  used  for  the 
biosynthesis  of  an  enzyme,  pullulanase, 
for  use  by  the  ethanol  industry. 
Prod. range:  Confidential. 

P  94-1642 

Importer.  Hoe<;hsl  Celanese 
Corporation. 

Chemical.  [G]  Polyurethane  MTylate. 

Use/Import.  (S)  Powder  coaling. 
Import  range:  6,800-27,300  kg/yr. 

P 94-1543 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxy  aluminum 
I  Jtelate  complex. 

Use/Production.  IG)  Printing  ink/ 
paint  additive.  Prod,  range: 
Confidential. 

P 94-1644 

Manufacturer.  Confidential. 

Chemical  (G)  Pofyester-urethane- 
urea). 

Use/Production.  {G)  Polymeric 
colorant  for  inks.  Prod,  range: 
Confidential. 

P 94-1645 

Importer.  NOF  America  Corporation. 

Chemical.  (S)  (2-HydroxyetbyI) 
dimethyl  (3-taliow  alkylamide  propyl}- 
ammoniumn  perchlorate. 

Use/Import.  [S]  Antistatic  agent  for 
polyvinyl  chloride  resin.  Import  range: 
Confidential. 

P 94-1546 

Manufacturer.  Confidential. 
Chemical.  (G)  Triazine  azo  dyestuff. 
Use/Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidenlial. 

P 94-1547 

Manufacturer.  Henkcl  Corpo)-sJion. 

Chemical.  (S)  Trimetliylol  proijane, 
ester  with  heptanoic  acid,  CV- Ci,r  and 
fV-Cij.  fatty  arid. 

Use/Production.  (G)  ubri(^nl 
ba<;es1ock  for  aircraft  turbint  Iiibritiint. 
Prod,  range:  500,000-1,000.000  kg/yr. 

PS4-1548 

Mnnufactun^T.  Jlenkel  t^orpujation. 

Chemical.  (S)  Triraethylol  propane, 
tester  with  heptanoic  arid.  Hack-Ci*-C„r 
jyid  C<.— Cf2  frtty  acid. 

Vse/Production.  (S)  Lubri«ant 
hasestock  for  aircraft  turbine  lubricant. 
Prod,  range:  -SOO.OOO-l  .000.000  kg'yr. 


P 94-1549 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  polyester 
polyurethane. 

Use/Production.  (S)  Resin  for 
adhesive  formulations,  coatings  ar>d 
inks.  Prod,  range:  Confidential. 

F 94-1550 

Importer.  Cjba-Geigy  Corporation. 

Chemical.  (G)  Naphthalenesulfonii 
acid,  bis  substituted  alkyl  diamine 
substituted  triazinyl  amino  substituted 
phenyl  azo  substituted  phenyl  azo. 

Use/Import.  (G)  Textile  dye  for  knti 
goods.  Import  range:  Confidential. 

P  94-TS5t 

Manufacturer.  Confidential. 

Chemical.  (G)  Isophthalic  acid 
polymer  with  difunctionai  aromatic 
carboxylic  acid,  benzoic  acid, 
cylclicalcohol,  cycloakyldiamine.  alkyl 
polyol  and  aklanolamine. 

Use/Production.  (G)  Additive  for  inks 
Prod,  range:  Confidential. 

P  94-1552 

Manufacture^.  Confidential. 

Chemical.  (G)  Isopthalic  acid  polymer 
with  benzoic  acid,  cyclicalcohol. 
cycioalkyldiamine,and  alkanoUunine. 

Use/Production.  (G)  Additive  for  inks. 
Prod,  range:  Confidential. 

P  94-1553 

Importer,  (xinfidemial. 

Chemical.  (G)  Polyalkyl  substituted 
diphosphonate. 

Use/Import.  (G)  Manufadorinf; 
process  additive.  Import  range: 
Confidential. 

P 94-1654 

Manufacturer.  Confidential. 
Chemical.  (G)  Mixed  pel vacry  late. 
Use/Production.  (G)  Textile  chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1565 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  polyacrylate. 

Use/Production.  (G)  Textile  chemical 
interinediate.  Prod,  range:  Confidential 

P  94-1556 

Importer.  Confidential. 

Chemical.  (S)  Annatto  extraia. 

Use/hnport.  |S)  Colorant  for 
fragmncfs.  Inifwrt  range:  100-l.fKK)  k«/ 

PM-1557 

M(ii}i>{n(tiirt'i.  Ruckinan  lnternatin»»f 
Inc. 

Chemtcal.  (G)  Hydrate  alkaline  earth 
rtiotal  sahs  of  metalloid  oxyanionS. 

Ifse/Produclion.  (G)  An  additive  for 
polymeric  and  r>>sinoua  formulations  in 
c;ontact  with  metal.  Prod,  range: 
Confidential. 


•0586 


P94-1S6S 


Manufactuifr. 
International, 

Chemical.  (C) 
microorganisr  is 
using 

Use/Producii 
microorganisr  IS 
biosynthesize 
for  dyeing 
range: 
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Genencor 
Company. 
Escherichia  coli  K-12 
genetically  modified 
recombinant  DNA  techniques. 
on.  (G)  The  PMN 
will  be  used  to 
a  dye  which  will  be  used 
cot  on  for  use  in  fabric.  Prod. 
Confidf  ntial. 


P  94-1559 

Importer.  Uhichema  North  America. 

Chemical.  [■  >)  Zinc  (1.2,3- 
propanetriolal  o(2-)  01,  02) 
homopolymei  stereoisomer. 

Use/Import.  (G)  Open  non  dispersive 
use-additive,  fcnport  range.  Confidental. 


vctui^r.  Confidential. 

(fi)  Alkyl  substituted  spiro 


P  94-1560 

Manufi 

Chemical. 
heterocycle. 

Use/Produ(^ion.  (G)  Printing  inks  for 
paper  and  T-s  lirt.  Prod,  range: 
Confidential 


P  94-1561 

Manufactu^r. 
Chemical. 
salicylate  and 


(li)' 


Confidential. 
Calcium  sahs  of  alkyl 
alkyl  phenote  sulfide. 
Use/Produc  lion.  (G)  Destructive  use. 
Prod,  range:  CJonfidential. 


P  94-1562 

Manufactuifr. 
Chemical. 
salicylate  and 


{ii)i 


Confidential. 
Calcium  salts  of  alkyl 
alkyl  phenote  sulfide. 
Use/PwduAion.  (G)  Destructive  use. 
Prod,  range:  Qonfidential. 


P  94-1563 

Manufactu^r. 
Chemical. 
salicylate  andlalkyl 


P  94-1564 

Manufacture. 
Chemical. 
salicylate  and 


P  94-1566 

Manufactuifr. 

Chemical.  { 
titanium. 

Use/Produdti 
chemical 
nitrate.  Prod. 


r.  Confidential. 
Calcium  salts  of  alkyl 
phenote  sulfide. 
Use/Produdtion.  (G)  Destructive  use. 
Prod,  range:  Confidential. 


(:;) 


Confidential.  , 
Calcium  salts  of  alkyl 
alkyl  phenote  sulfide. 
Use/ProduAioa.  (G)  Destructive  use. 
Prod,  range:  Qonfidential. 


P  94-1565 

Manufactuijpr.  The  Dow  Chemical 
Company. 

Chemical,  (fc)  Polyoxy  alkene  glycol. 

Use/Production.  (S)  Isolated 
intermediate  lolymer.  Prod,  range: 
Confidential. 


Confidential. 
>)  Tetrakis  (diethylamido) 


on.  (S)  Source  reagent  for 
vap^r  deposition  of  titanium 
ange:  Confidential. 


P 94-1567 

Importer.  Confidential. 

Chemical.  (G)  Alkoxylated  alkyl 
phenol. 

Use/Import.  (G)  Gasoline  additive 
(intermediate).  Import  range: 
Confidential. 

P  94-1568 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (S)  Substituted 
pyrrolopyrrole. 

Use/Import.  (G)  Open,  non-dispersive. 
Import  range:  Confidential. 

P  94-1569 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzene  sulfonic 
acid. 

Use/Production.  (G)  Intermediate 
used  in  the  manufacture  of  salts.  Prod, 
range;  Confidential. 

P  94-1570 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzene  sulfonic 
acid,  calcium  salt. 

Use/Production.  (G)  Lubricanting  oil 
additive.  Prod,  range:  Confidential. 

P  94-1571 

Importer.  Confidential. 

Chemical.  (S)  Benzoic  acid.  4-alkyl-4- 
cyano-3-fluorophenyl  ester. 

Use/Import.  (S)  Component  of  liquid 
crystal  mixture  for  liquid  crystal 
display.  Import  range:  Confidential. 

P  94-1572 

Manufacturer.  Confidential. 

Chemical.  (G)  2-Propen-l-aminium. 
NN-dimethyl-N-2-propenyI  chloride, 
polyer  with  2-propenamide  and  N.N.N- 
trimethyl-2-[(l-oxo-2-propenyl)oxyl 
ethanaminium  chloride. 

Use/Production.  (G)  Polymer  of  this 
type.  Prod,  range:  Confidential. 

P 94-1573 

Manufacturer.  Resinall  Corporation. 

Chemical.  (G)  Hydrocarbon  modified 
rosin  resin. 

Use/Production.  (8)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

P  94-1574 

Manufacturer.  Confidential. 

Chemical.  (G)  Ortho  substituted 
benzota  ester  of  a  glycidyl  alkanoate. 

Use/Production.  (G)  Pnotoinitiator  for 
curable  inks  and  coatings.  Prod,  range: 
Confidential. 

P  94-1575 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy  acrylic 
polymer. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidential. 

P  94-1576 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company.  Inc. 


Chemical.  (G)-Alkylalkoxysilane. 

Use/Production.  (S)  Site  limited 
intermediate  for  a  surface  coating.  Prod, 
range:  Confidential. 

P  94-1577 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Emulsifier  stabilized 
alkylsilane  emulsions. 

Use/Production.  (S)  Surface  coating. 
Prod,  range:  Confidential. 

P  94-1578 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  Isocyanate 
terminated  prepolymer. 

Use/Production.  (G)  Urethane 
products.  Prod,  range:  Confidential. 

P  94-1579 

Manufacturer.  Confidential. 
Chemical.  (G)  Triazine  azo  dyestuff. 
Use/Production.  (G)  Open,  non- 
disperse.  Prod,  range:  Confidential. 

P  94-1580 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  unsaturated 
alipphatic  esters. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  45,000- 
50.000  kg/yr. 

P  94-1581 

Manu/acfurer.  Confidential. 

Chemical.  (G)  Mixed  unsaturated 
aliphatic  esters. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  45,000- 
50,000  kg/yr.  -     .. 

P  94-1582 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  unsaturated 
aliphatic  esters. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  45,000-  . 
50.000  kg/yr. 

P  94-1583 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100.000  kg/yr. 

P  94-1584 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90;00(>-100,0D0  kg/yr. 

P  94-1585 

Manufacturer.  Confidential. 
Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 


H 


Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100.000  kg/yr. 

P  94-1586 

Manufacturer.  Confidential. 

Chemical.  (G)  Mofidied  polymer  of 
styrene  and  aliphatic /naleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P 94-1587 

Monu/ar/urer.  Confidential. 

Chemical.  (G)  Modified  polymer  od 
styrene  and  aliphatic  maleated. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P  94-1588 
Manufacturer.  Confidential: 
Chemical.  (G)  Modified  polymer  of 

styrene  and  ahphatic  maleate. 

Use/Production.  (G)  Component  of 

spray  applied  coating.  Prod,  range: 

90,000-100.000  kg/yr. 

P  94-1589 

Manu/acf urer  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  ran^e: 
90.000-100,000  kg/yr. 

P 94-1590 

Manufacturer.  Confidential. 

Cheinical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
.  90,000-100.000  kg/yr. 

P  94-1591 

Manufacturer  Confidential.  "- 
Chemical.  (G)  Modified  polymer  of 

styrene  and  aliphatic  maleate. 
Use/Production.  (G)  Component  of 

spray  applied  coating.  Prod,  range: 

90,000-100,000  kg/yr. 

P  94-1592 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100,000  kg/yr. 

P  94-1593 

Manufacturer  Confidential. 

Chemical.  [G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P 94-1594 

Manufacturer.  Confidential. 
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Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P 94-1595 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100,000  kg/yr. 

P  94-1596 

Manufacturer.  Confidential. 

Chemical.\G)  Modified  polymer  of 
styrene  and  aliphatic  maleated. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range:  - 
90,000-100.000  kg/yr. 

P  94-1597 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100.000  kg/yr. 

P  94-1598 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100.000  kg/yr. 

P  94-1599 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range:. 
90.000-100,000  kg/yr. 

P  94-1600 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
.  90,000-100,000  kg/yr. 

'P«4-1601 

^  Manufacturer  Confidential. 

Chemical.  (G)  Modified  polymer  od 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P 94-1602 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  od 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100,000  kg/yr. 

P  94-1603 

Manufacturer.  Confidential. 


-    Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  cf 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P  94-1604 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  polymer  ot 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  cf 
spray  applied  coating.  Prod,  ranpe; 
90,000-100,000  kg/yr. 

P  94-1605 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range 
90,000-100,000  kg/yr. 

P  94-1606 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Vse/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100.000  kg/yr. 

P  94-1607 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use /Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100.000  kg/yr. 

P  94-1608 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
dtyrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
sprav  applied  coating.  Prod,  range: 
90,000-100.000  kg/yr. 

P  94-1609 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P  94-1610 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
sprav  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P  94-1611 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
styrene  and  aliphatic  maleate. 

Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90,000-100,000  kg/yr. 

P  94-1612 

Manufacturer  Confidential. 


tosn 


ChepuoBL  (G) 
styrene  and 


laiiplatic 


jpray 
90.000-100,000 


I  ifodified  polymer  of 
oulette. 
(CI  Corapooent  oS 
Prod- range: 

/yr. 


aMtiog-l 


Ig 


Manufactxaor. 
Chgiwraf.  (Gi 
styrene  and 


spptied  OM  iiiisl 


5pray 
90.000-100.000 


i  Modified  oolyraer  itf 
aaaieate. 
(Q  Coapanent  at 
Prod,  range: 


laUpiiMtic 


«g. 


Mnaufactxaer. 
Chcmcoi.  x/C] 

ityrenis  and 

>pray  an[i(ifBd 
90.000-100.000 


!}ooti<}entval. 
i  ^odti^ed  polymer  oJ 
cmilnitr. 
(Q  CooqMment  ot 
Pn»d.  range: 


iaii(ili*t]( 


ontuig. 


g 


PH-1615 

Manufactmrr. 
■.(CI 
ityrene  and 

spray  applied 
90.000-100.000 


[}on<kkuMiai. 
I  iCodtiied  polymer  oi 
cauleate. 
(C)  Component  oi' 
Prod,  raage: 


[aliplatii 


GO)  tll^. 


Ig- 


Maauficturer. 
Ckeaiicai.  (Gi 
styrene  aad  »lipk  ati 
(/se/ftodnctroi  r 


rappUedoo  ftuig. 


g 


ipray 
30.000-100,000 

PM-ISI' 

Mana/actoiw. 
CTiennoB/.  (G) 

ityrene  and 
Ux^Prodocb9  r 


spray 
9*3.000-100.000 


->5H 


.  Manufacturer. 
CheiMool.  (G) 
ayrane  and 

jpray  apptiad 
90.000-100.000 


i  aitpi  a 


P  M-I6I9 

Manufactanr. 

CheaucaL  (G) 
ifyrene  and 

LTje/Aodfactiof 
^pray  applied 
W.OOO-100.000 


!aiipta< 


/Vfanu/bctriner. 

ChemicaL  (GJ 
>tyrene  and  altpt  »t 

Use/Ppodnctkn 
spray  applied  oott 
90.000-100.000 


P1*-1621 

Manufactarer. 
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IkmfidenUai. 
{ iodifjed  polymer  air 
cmaleate 

(GJ  Cotrponenl  oi 
Prod  range 

/yr. 


ilonfxdenhal 
iodified  polymer  ot 

ic  asaleate. 

fCI  Con:ponenl «: 
ootoir^.  Prod  range: 


[larrfjderttia^ 
I  (Codified  poiymer  oi 
tic  maieate. 
.  fQ  ConRpor>enl  of 
Prod,  rang?: 

8'F 


oo  iting. 


Confidential 
4odtiied  polymer  oi 

tic  mateate 

(GI  QBnpooent  of 
Prod  ran^: 


00  lttRg.1 


Conhdenttai. 
4odified  polymer  of 

ic  maieate. 
.  (C)  ONnponent  of 

ir^  Prod,  range: 

g'y*"- 


DonfidetXtai. 


Chwworrf  fG!  Modified  polymer  of 
styrene  and  aUphattc  onlesle. 

UsefPrriduclioai.  (GI  Component  of 
spray  apptted  ooatiag.  Prod,  range: 
90.000-100.000  kg/yr 

P9*-«isa 

Mao'ifarinpi^  Coaftdential 
Chetmoal.  {G\  Modified  polymer  <A 

styrene  and  akphatic  matoale. 
Uae^Prodmction-  (GI  Componenl  of 

spray  apptrtd  ooctiog.  Prod,  range: 

90,000-100.000  kg/yr 

Manu/ac*arw  Gonfidentiat. 

Ckeffucal.  (iGi  Modified  polymer  of 
styrene  and  aliphatic  maleafee. 

Use^Prodadaom.  (G)  Component  of 
spray  applied ooatiag.  Prod,  range 
90,000-100,000  kg/yr 

P  Mr-I«24 

Manvfactrjnr.  Coaiidential 
Chemscol.  K^t  Modified  polymer  of 

styrene  and  aliphatic  malnte. 

Use^Production,  (GJ  Component  (rf 

spray  applied  ooatiag.  Prod,  range: 

90,000-100.000  kg/yr 

P  94-tS23 

Manufactnrvr-  Contidentiai . 

Chemtoaf.  (G)  Moidified  pol^tner  ot 
styrene  and  aliphatic  maieate. 

t/se/fVoducf/Vwt.  (G|  Compooent  of 
spray  applied  coating.  Prod,  range: 
90.00f>-l'M.0n0  kg/yr 

P  9»-l62S 

ManufactacffT.  Confidentiaf . 

Chenacal.  (G)  Modified  polymer  of. 
styrene  and  aliphatic  nuileate. 

Uiefnudacttoa.  ifC,)  Component  of 
spray  applied  ooating.  Prod,  range: 
90.000-100.000  kg/yr  . 

p  M-iur 

Manufactarer  Confidential 
Chenncat  (G)  Modified  polymer  of - 

^ryrene  ^nd  aliphatic  maieate 
U^Productum.  (GI  Component  of 

spray  applied  anting.  Prod,  range: 

90.000-100.000  kg/yr. 

P94-I62S 

Manufactrtrer.  Confidential. 

Chemtcaf-  (G)  Modified  polymer  of 
styrene  and  aliphatic  maieate. 

Uie^Productioa,  (G)  Component  of 
spray  applied  ooating.  Prod,  range: 
90,000-10<J,000  kg/yr. 

p  »♦-»»» 

Manufactarer.  Confidential. 

ChewicaL  (Gi  Modified  polymer  ot 
styrene  and  aliphatic  maleale. 

Use/Ptodvcttcfn.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
90.000-100.000  kg/yr. 

P94-1&)0 

Manufacturer.  Confidential. 


Chemicof-  (GJ  Modified  polymer  of 
styreneand  aliphatic  maieate. 

Use/ Production.  (C)  Component  of 
spray  applied  coating.  Prod,  range: 
gO.OOO-lOOiMK)  kg/jfx 

EnvironmenUl  protection. 
Premanufacture  ootification  " 

Dated  Augus?  2.  199« 

Frank  V.  Caesar, 

Actiag  Director.  Informatiov  Management 
Division.  Office  of  PoUntton  Prevention  and 
Toxics. 

|FR  Ooc.  94-19J199  tited  3-!*-#«,  8:4S  a.iil 
BtLUNC  COBE  MSI  W  f 


FEDERAL  COMMUf^llCAinONS 
COMMISSIOfi 

Public  InfocnsatiGm  Collection 
Requirement  Sutimined  to  Office  of 
Management  and  Sud^e!  for  Review 

August  4. 1994 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0^f!B  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  19«0  (*»  U  S.C.  3507) 

Copies  of  this  submission  may  be 
purchased  froni  the  Commission's  copy 
contractor'.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW,  Suite 
140,  Washington.  DC  aW37  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communicatioris  Commission.  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should, 
contact  Timothy  Fain.  OiTice  of 
Management  and  Budget.  Room  10236 
NEOB,  Washington.  DC  20503.  (202J 
395-3561. 

Note:  The  OimnussiOA  ias  requftstrd 
emergency  levtew  of  this  itixn  by  Auf^i'.st  1 Z. 
1994.  under  the  provisions  of  4 CFk  13201*1 

OMB  Number:  None. 

Title:  FCC  Cable  Services  Biireau 
(Competition  Division)  Inforrrational 
Surrey  in  Gonnec^on  with  Atinual 
Report  to  Congress  on  the  Status  of 
Competition  in  the  Delivery  of  ViiJeo 
'     Programming:  Ovathuilds,  Direct  and- 
Effective  Competition  and  Ownership 
of  Competing  Technologies. 

/let/on:  New  collection. 

ffesf»onc/ent$;  State  or  Local 
governments  and  businesses  or  other 
for-profit. 

Freqifency  of  Resfwmse:  Annual 
reporting  requirement. 

Estimated  Annual  Burden:  30 
responses:  1.50  hours  average  burden 
per  response;  45  hours  total  annual 
burden. 
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Xeeds  and  Uses:  This  survey  will  be 
used  to  prepare  a  statutorily 
mandated  report  to  Congress,  and  to 
discharge  other  statutorily  mandated 
duties.  Because  the  Commission 
adopted  regulations  implementing 
Section  19(c)  on  April  1,  1993,  First 
Report  and  Order.  MM  Docket  No. 
92-265,  the  first  such  annual 
Competition  Report  must  be 
submitted  to  Congress  no  later  than 
October  1,  1994.  Moreover,  the  Report 
must  be  completed  and  ready  for 
submission  some  weeks  earlier, 
because  it  must  be  approved  at  the 
last  Commission  meeting  prior  to 
October  1.  That  meeting  will  be  held 
on  September  9. 1994.  In  connection 
with  preparation  of  the  initial 
Competition  Report,  and  in 
furtherance  of  the  Commission's 
ongoing  statutory  obligation  to 
monitor  competition,  the  Competition 
Division  of  the  Commission's  Cable 
Services  Bureau  needs  to  collect 
information  on  some  specific 
competition  issues.  Local  franchising 
authorities,  cable  operators  and 
alternative  technology-based 
providers  will  be  questioned 
■  regarding  overbuilds  and  ownership 
issues.  Without  the  information,  the 
Commission's  ability  to  prepare  the 
Report  and  meet  its  statutory 
obligations  will  be  impaired. 
Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

In  reply  refer  to:  Approved  bv  OMB.  .3060- 

0000.  expires  OG/OO/QO. 

Questions:  Overbuilds,  Direct  and  Effective 
Competition 

1.  How  many  homes  does  your  system  pass? 

2.  How  many  homes  are  in  your  franchise 
area?  - 

3.  How  many  subscribers  do  you  have? 

4.  How  long  has  an  overbuild  situation 
existed  in  your  franchise  area? 

5.  When  did  your  system  begin  service? 

6.  What  is  your  system's^ channel 
complement? 

7.  Please  provide  current  rate  information  for 
your  system's  various  programming  tiers. 

8.  Who  owns  your  system?  (MSO 
involvement/Municipal  involvement). 

9.  Is  your  system  under  common  ownership 
with  any  other  system  with  a  headend 
within  a  fifty  mile  radius  of  your  headend? 

(These  same  questions  may  possibly  be  asked 
of  a  small  number  of  wireless  cable  operators 
in  an  effort  to  gather  additional  and  more 
specific  data  on  the  wireless  portion  of  the 
industry).  * 

Question:  Ownership  of  Competing 
Technologies 

10.  This  question  concerns  relationships 
between  your  company  and  companies  in 
similar  businesses.  "Your  company" 
includes  its  directors  and  officers,  major 


shareholders  of  which  you  have  actual 
knowledge,  and  businesses  that  are 
affiliates  of  your  company  (parent  entities 
and  subsidiaries).  "Relationships  "  includes 
debt,  equity,  contracts  of  anv  kind,  and 
directorships.  State  below  all  relationships 
that  exist  behveen  your  company  and 
entities  in  the  following  businesses: 

— telecommunications 

— electricity  distribution 

—transmission  by  radio  (terrestrial  or 
satellite) 

—reception  of  signals  by  radio,  including 
satellite  master  antenna  television,  direct- 
fo-home  satellite  delivery  and  wireless 
cable 

— over-the-air  broadcasting 

—other  potential  substitutes  for  cable 
television 
For  each  interest,  state  its  holder,  its  form. 

its  dollar  value,  and  the  date  of  its 

acquisition. 

Public  reporting  for  this  information 
collection  is  estimated  to  average  1.50  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission.  Records 
Management  Division,  Washington.  DC 
20554.  and  to  the  Office  of  Management  and 
Budget,  Office  of  Information  and  Regulatory 
Affairs,  Paperwork  Reduction  Proj»>ct  (3060- 
0000),  Washington,  DC  20503 

IFR  Doc.  94-19428  Filed  8-8-94:  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  to  Satisfy  All  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  the  financial  institution 
specified  in  SUPPLEMENTARY 
INFORMATION. 

The  FDIC  has  determined  that  the 
proceeds  which  can  be  realized  from  the 
liquidation  of  the  assets  of  the  below 
listed  receivership  estate  are  insufficient 
to  wholly  satisfy  the  priority  claims  of 
depositors  against  the  receivership 
estate.  Therefore,  upon  satisfaction  of 
secured  claims,  depositor  claims  and 
claims  which  have  priority  over 
depositors  under  applicable  law,  no 
amount  will  remain  or  will  be  rer:overed 


sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tina  A.  Lamoreaux,  Counsel,  Legal 
Division,  FDIC,  1717  H  Street  NW.. 
Washington.  DC  20006.  Telephone- 
(202) 736-3134. 

SUPPLEMENTARY  INFORMATION:  Financial 
Institution  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfv  All 
Claims  First  State  Bank  &  Trust 
Company,  #2561,  Edinburg.  Texas. 

Dated:  August  3.  1994. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Acting  Executive  Secretary: 
IFR  Doc.  94-19311  Filed  8-8-94:  8:45  arr.j 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1033-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEJvi^). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1033-DR),  dated  Julv 
7. 1994,  and  related  determinations. 

EFFECTIVE  DATE:  July  29,  1994. 

FOR  FURTHER  INFORMATJON  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recover)'  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  64&-3B06, 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7.  1994,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
7,  1994:  Telfair  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W,  Krimm, 

Associate  Director,  Response  and  flw  ci  en 
Directorate. 

IFR  Doc.  94-19409  Filed  8-8-94:  8:45  ami 
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(FEMA-1032-OR: 


North  Dakota; 
a  Major  Disasteir 


AGEMCY:  foaen 
Management  Af 

ACTION:  Notice 


SUMMARY:  This 
of  a  luafor  d 
Dakota.  (FEN4A 
1994,  and  re 
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Amemknent  to  Notice  oT 
Declaration 


Emergency 
ency  (FEMA|. 


i  lotice  amends  the  notice 
sas4er  for  the  State  of  North 
1032-DR),  dated  July  1, 
determinations. 


lated 

EFFECTIVE  DATE:  July  29.  1994. 

FOR  FURTHER  INTORMATKM  CONTACT: 

Pauline  C  Camfebeli.  Response  aod 

Recovery  Direct  orate .  Federal 

Emergency  Man  agement  A^ncy. 

20472.  (202)  646-3606. 

SUPPLEMENTARYJiNFORMATXM:  The  DOtice 

of  a  major  disasjer  for  the  State  of  North 
y  1. 1994,  is  hereby 
ude  the  following  area 

among  these  an  as  determined  to  have 

been  adversely  i  iffected  by  the 

ared  a  major  disaster  by 
his  declaration  of  July 

1. 1994:  Richlaifl  CouxUy  for  Public 

A.ssistance. 

(Catalog  of  Federa  1 

83.516.  Disaster 

Richard  W.  Krimii 

Assodale  Dii9Ct(M . 

Directorate. 
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Management  Aj  ency 
ACTION:  Notice 


Domestic  Assistance  No 
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Aoaendment  to  Notice  of 
Declaration 

Eraergency 

(FEMA). 


SUMMARY:  This  i  lotice  amends  the  notice 
ota  major  disas  er  for  the  State  of  North 
Dakota  (FEMA-  1032-DRj,  dated  July  1. 
1994,  and  relate  d  determinations. 
EFFECTIVE  DATE:  August  5. 1994 
FOR  FURTHER  MFbRMATlON  CONTACT: 
Pauline  C.  Camtbet!.  Response  and 
Recovery  Direct  arate.  Federal 
Emergency  Mar  sgement  Agency. 
Washington,  DC  20472.  (202)  646-3606 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  th;  t  the  incident  period  for 
this  disaster  isc  osed  effective  August  5. 
1994. 

(Catdlog  of  Federt   Domestic  Assistaoce  No 
33.516,  Disaster  fl  jsistance) 
Richard  W.  Krimi  a. 

Associate  Diwctoi ,  Respome  and  Recovery 
Directorate. 

IFR  Doc.  94-1941  >  Filed  »^  -94;  6  45  amj 
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[FEMA-1fi36-0RJ 

Oregon;  Ma^Disaster  and  Related 
Determinalions 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Stale  of  Oregon  (FEMA- 
1036-DR).  dated  August  2,  1994.  and 
related  detenninations. 
EFFECnVE IMTE:  August  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emei;gency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  2. 1994.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  a  seq.),  as  follows: 

I  iiave  detennioed  tint  \be  damage  in 
certain  ai-easoftbe  State  of  Oregon,  resuiUng 
from  the  coatiauiog  e£facts  of  the  warm  nirater 
currents  knoMrn  as  El  Nino  on  tiie  1994  Coho 
and  Chinook  aalmoa  ficiuiig  season  on  Mity 
1.  1994.  through  October  31. 1994.  is  of 
sufGcient  severity  aad  magnitude  to  warrant 
a  major  disaster  declaration  under  dK  Robert 
T.  StaSord  Disaster  Relief  and  Emergency 
Assistance  Act  ("theStaOord  Act"}.  I, 
therefore,  declare  that  such  a  major  disaster 
exists  io  the  State  of  Oregon. 

You  are  authorized  to  piovide  Disaster 
Unemployment  Assistance  in  the  designated 
areas  pursuant  to  Section  410  of  the  Stafford 
Act.  In  order  to  provide  Federal  assistance, 
you  are  hereby  autborized  to  allocate  from 
funds  available  for  these  purposes,  such 
amounts  as  you  find  necessary  for  Disaster 
Unemplftyraent  Assistance  and 
admuustrative  expenses  in  (he  designated 
areas. 

The  time  period  prescribed  for  the 
impIementdMon  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  aiid  Public  Housing 
Assistance.  42  U.S.C  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  ve&ted  in  the  Director  of 
the  Federal  Eniei]geacy  Manageaient 
Agency  under  Executive  Order  1214d.  I 
hereby  appoint  Leonard  F.  Lombari  of 
the  Federal  Eaiergency  Maiu^ment 
Agency  to  act  as  the  Federal 
Coordinating  OfCcer  for  this  declared 
disaster. 

I  do  hereby  determlae  ihe  ioJlowing 
areas  of  the  State  of  Oiregoa  to  have  been 
affected  adversely  by  this  declared 
major  disaster; 

Disaster  tioeaiploynent  Assistance  oaljr  tor 
ti::e  counties  of  Ciat^op,  Columbia.  Coos. 


Curry,  Douglas.  L^oe,  Liacotn,  and 

Tillamook. 
(Catalog  of  Federal  Domestic  Assistance  No 
83  516.  Disaster  AssistanceJ 

Date±  At^ust  3. 1994. 
JamesL-Witt. 
Director. 

[FR  Doc  94-19412  Filed  8-6-94;  8:45  ami 
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[FE1IA-1031-ORJ 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emen^nc-y 
Management  Agency  (FEMA).  - 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  (FEMA-1031-DRJ.  dated  June 
21. 1994,  and  related  determinations. 
EFFECTIVE  DATE:  July  27. 1994. 
FOR  FURTHER  iNFORMATIOH  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  <202)  648-3606. 
SUPPLEMENTARY  MFORMATXM:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  29. 
1994. 

(Catalog  of  Federal  OomeStic^Assistiince  No. 
83.516.  Disaster  Assistance) 

Richard  W.  Kriam, 

Associate  Director.  Response  and  Recov^ 

Directorate. 

[FR  Doc.  94-19413  Filed  ft-«-94;  «.45  amj 
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[FEMA-1037-ORJ 

Washington;  Maior  Otsasfier  and 
Related  Determinations 

AGENCY:  Federal  Emeo-eiicy  '_ 

Management  Ageucy  (FEMAl. 
ACTION:  t^k^ice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Washington 
(FEMA-1037-DR).  dated  August  2. 
1994.  and  related  determinations. 
EFFECTIVE  DATE:  August  2.  1994. 
FOR  f=URTHER  MPORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Fedefal 
Emergency  Management  A(;eficy. 
Washington.  DC  20472,  (2t)2)  646-3606. . 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  ia  a  letter  dated 
August  2. 1994.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
arid  Emei]ge«cy  Assistance  Act  (42 
U.S.C.  51 2t  e«seq.|.  as  follows: 
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I  have  determined  that  the  da.mage  in 
certain  areas  of  the  State  of  Washington. 
rasulUng  from  ttie  continuing  effects  of  the 
warm  water  currents  known  as  El  Nino  on 
the  1994  Coho  and  Chinook  salmon  fishing 
season  on  May  1, 1994,  through  October  31.  . 
19*4.  is  of  sufficient  severity  and  magnitude 
to  wa.Tant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I.  therefore,  declare  that  such  a  majer 
disa.ster  exists  in  the  State  of  Washington. 

You  are  authorized  to  provide  Disaster 
Unemployment  Assistance  in  the  designated 
areas  pursuant  to  Sectiqn  410  of  the  Stafford 
Act.  In  order  to  provide  Federal  assistance, 
you  are  hereby  authorised  to  allocate  from 
"funds  available  for  these  purposes,  such 
amounts  as  you  find  necessary  for  Disaster 
Unemployment  Assistance  and 
administrative  expenses  in  the  designated 
areas. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Leonard  F.  Lombardi  of 
the  Federal  Emergency  Management 
.Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
()een  affected  adversely  by  this  declared 
major  disaster: 

Disaster  Unempioynoeiit  Assistance  only  to     > 
the  Counties  of  aallum.  Grays  Harbor. 
Jetferson,  Pacific  and  Walikiakum. 

(Catolog  of  Federal  Domestic  Assistance  No 

83S16.  Disaster  Assistance) 
Dated:  August  3. 1994. 

lamest..  Witt. 

Director. 

IFR  Doc.  94-19426  Filed  8-6-94.  8  45  4m! 
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FEDERAL  RESERVE  SYSTEM 

First  Empire  State  Corporation,  et  at.; 
Acquisitions  of  Companies  Engaged  in 
Perrmssible  Nonbanking  Activities 

The  organizations  ksted  in  this  notice 
haveapplied  under  §  225.23(a)(2)  or  (f) 
of  the  Beard's  Regulation  Y  (12  CFR 
225.23(a«2J  or  (01  for  the  Boaids 
approval  tmder  section  4(c)(6)  of  the 
Bank  Holding  Con&pany  Act  (12  U.S.C 
l843(cK8j)  and  ^  225.21(a)  of  Regulation 
V  (12  CFR  225.21(a)}  to  acquire  or 
control  TiHing  secwiUes  or  assets  of  a 
cjdipany  engaged  ia  a  nonbankin« 


Notices 


40591 


activity  that  is  listed  in  §  225.25  of 
Regulation  V  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  vvill  be  conducted 
throuyhout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  fa&erested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proptsal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  pessibie  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  ia  iieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenttDg  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regardifv^  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  CJovernors  not 
later  than  Atigust  26.  1994. 

A.  Federal  Reserve  Bank  of  New 
York  ^WilliriKi  L.  Rui  ledge.  Senior  Vice 
PresideotJ  33  tibertv  Street.  New  York. 
New  York  10045: 

t.  First  Empire  State  Corporation. 
Buffalo.  New  York;  to  acquire  Ithaca 
.Bancorp.  Inc.,  ithaca.  New  York,  and 
thereby  acc^.,:'*  Ci'ize.ns  Savings  Bank, 
F.S.B..  Ithaca.  New  York,  a  savings 
association  engaged  in  activities 
authorized  under  §  225.25(bJ(9)  of  the 
Board's Segtdation  Y. andcontrol  of 
Citizens  Fin^Bcial  Services.  Inc..  Ithaca. 
New  York,  eogaiged  in  the  sale  as  agent 
or  broker  of  insurance  designed  to  repay 
the  principal  amount  of  credit  extended 
in  the  e/em  »f death,  disability  or 
involuntary  tuiemployment  of  the 
borrower,  pursuant  to§  225.25rb)(8Ki) 
of  the  Board  s  Regulation  Y. 
Immediatelf  subsequent  to  the 
acquisition.  Ithaca  Bancorp,  Inc..  willbe 
merged  «rrth  and  into  First  Empire  State 
Corporation  and  Citizens  Savings  Bank. 
F.S.B..  fthaca.  New  York,  will  be 
converted  into  a  New  York  chartered 
savings  and  loan  association  that  will 
then  be  mocged  with  and  into  First 
Empire  State  Corporation's  subsidiary 


bank.  Manufacturers  and  Traders  Trust 
Company.  Buffalo.  New  York.  As  an 
alternative,  under  certain  circumstances 
First  Empire  State  Corporation  will 
exercise  an  option  to  acquire  up  to  16.7 
percent  of  the  shares  of  Ithaca  Bancorp. 
I.-.c 

B.  Federal  Keserre  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

I.  Alpha  Financial  Group.  Inc.. 
Minonk,  Illinois;  to  acquire  2.5  percent 
of  the  voting  shares  of  Upper  Illinois 
River,  Valley  Community  Development 
Corporation.  Springfield.  Illinois,  and 
thereby  engage  in  community 
development  activities  pursuant  to  § 
225.2'5{b)(5)  oftheEoa.-d's  Regulation  Y. 

Board  of  Govemore  of  the  Federal  Res-?r\e 
System.  August  3.  1994. 

lennifer  ).  fohuaa. 

Deputy  Secretary  of  the  Board. 

IFR  Doo.  94-19367  Filed  8-8-94:  8:45  anil 
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Nonwest  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  com^panies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  Ifae  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and.§ 
225.14  of  the  Board's  Kegulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  baiik 
holding  company.  The  factors  tliat  are 
considered  in  acting  on  the  applications 
are  set  forth  in  secUon  3(c)  of  the  Act 
(12  use.  1842(c)). 

Each  application  15  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  mdicated.  Once  the 
application  ii»i  been  aucepted  for 
processing,  it  wiii  aisobe  avail^Me  for 
inspection  at  the  offices  of  the  Board  of 
Covemors.  interested  persons  may 
express  their  views  in  writing  to  the 
Reser\  e  Bank  or  to  the  offices  of  the    . 
Board  of  GowetTJors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  saimnariring  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comnwnts 
regarding  each  <rf  these  applications 
must  be  received  not  later  than 
September  2,  1^94. 

A.  Federiil  Reserve  Bank  of 
Minneapolis  (fames  M.  Lyon.  Vice 
President!  250  Marqttette  Avenue. 
Minneapolis.  Minnesota  55480: 
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1 .  NorH'est 
Minnesota;  to 
voting  shares 
Bankshares, 
thereby  indi 
National  Bank 

B.  Federal 
{Genie  D.  Sh 
North  Pearl 
2272: 

J .  Mesa 
Sweetwater 
holding  com 
percent  of  the 
Delaware 
Delaware,  and 
acquire  Texas 
Sweetwater 
connection  wi 
Delaware 
Delaware 
holding  comp 
percent  of  the 
National  Bank 
novo  bank. 

2.  Pioneer 
Fredericksbur ; 
holding  com 
percent  of  the 
II  Bankshares 
and  thereby  i 
National  Bank, 
In  connection 
Pioneer  II 
become  a  banl 
acquire  100 
of  Pioneer 
Fredericksbur ; 

Board  of 
System,  August 
lennifer  I 
Deputy  Secretar , 
|FR  Doc.  94-1 
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Corporation,  Minneapolis, 
icquire  100  percent  of  the 
(if  Texas  National 
Ir  c,  Midland,  Texas,  and 
ref:tly  acquire  Texas 
Midland,  Texas. 
Reserve  Bank  of  Dallas 
01 1,  Vice  President)  2200 
Stfeet.  Dallas,  Texas  75201- 


FinAncial  Corporation, 
T  jxas:  to  become  a  bank 
pi  iny  by  acquiring  100 
voting  shares  of  Texas 
Bankshares,  Inc.,  Dover, 
thereby  indirectly 
National  Bank, 
T  ;xas,  a  de  novo  bank.  In 
h  this  application  Texas 
Ban(  shares.  Inc.,  Dover, 
pro  )oses  to  become  a  bank 
ny  by  acquiring  100 
toting  shares  of  Texas 
Sweetwater,  Texas,  a  de 


p  iny  1 


ndi 


St  Francis 
Formations  o 
Mergers  of 
and  Acqu 
Companies 


The  compai 
have  applied  i 
Board's  Regul 
for  the  Board' 
3  of  the  Bank 
U.S.C.  1842) 
company  or  t( 
of  a  bank  or 
listed  com 
under  §  225 
CFR  225 
approval  und 
Bank  Holding 
1843(c)(8)) 
Y  (12  CFR  22 
control  voting 
company  eng 


t) 


bijik 
pan  ies 
2i( 
23(a)  2)) 
f  r 
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Bvnkshares.  Inc., 
,  Texas;  to  become  a  bank 

by  acquiring  100 
loting  shares  of  Pioneer 
Inc.,  Dover,  Delaware, 
irectly  acquire  Pioneer 
Fredericksburg,  Texas, 
with  this  application 

also  proposes  to 
holding  company  by 
pdrcent  of  the  voting  shares 
National  Bank. 
Texas. 

Governors  of  the  Federal  Reserve 

3.  199-J. 
]ohni  on. 


Ban  cshares  i 


of  the  Board. 
9?68  Filed  8-a-94;  8:45  ami 
1-F 
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Capital  Corporation,  et  al.; 

,  Acquisitions  by,  and 
Bsnk  Holding  Companies; 
isiti^ns  of  Nonbanking 


ies  listed  in  this  notice 
nder§  225.14  of  the  - 
itionY  (12  CFR  225.14) 

approval  under  section 
^olding  Company  Act  (12 

become  a  bank  holding 
acquire  voting  securities 
holding  company.  The 
have  also  applied 

a)(2)ofRegulation  Y(12 
for  the  Board's 

section  4(c)(8)  of  the 
Company  Act  (12  U.S.C. 

§  225.21(a)  of  Regulation 
.21(a))  to  acquire  or 
securities  or  assets  of  a 
ged  in  a  nonbanking 


activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  2, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  St.  Francis  Capital  Corporation, 
Milwaukee,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Valley 
Bank.  East  Central,  Kewaskum, 
Wisconsin. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire  St. 
Francis  Bank,  F.S.B.,  Milwaukee, 
Wisconsin,  and  thereby  engage  in 
operating  a  savings  association  which 
engages  in  deposit  taking,  lending,  and 
other  activities  pursuant  to  § 
225.25(b)(9)  of  the  Boards  Reg.  Y. 

2.  St.  Francis  Capital  Corporation, 
Milwaukee,  Wisconsin;  to  acquire  St. 
Francis  Equity  Properties,  Inc., 
Milwaukee,  Wisconsin,  a  wholly-owned 
subsidiary  of  St.  Francis  Bank,  F.S.B., 
Milwaukee,  Wisconsin,  and  thereby 
engage  in  retaining  its  indirect 
investment  in  St.  Francis  Equity 
Properties,  Inc.,  which  invests  in 
community  development  projects 


pursuant  to  §  225. (b)(6)  of  the  Board's 
Regulation  Y.  In  addition  Applicant 
proposes  to  retain  its  investment  in  a 
loan  and  thereby  engage  in  the  activity 
of  making  and  servicing  loans  pursuant 
to  §  225.(b)(l)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis.. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Alexandria  Securities 
and  Investment  Company,  Alexandria, 
Minnesota,  and  thereby  indirectly 
acquire  Community  State  Bank  of 
Alexandria,  Alexandria,  Minnesota. 

In  connection  with  this  application, 
Applicant's  subsidiary,  Norwest 
Investment  Services,  Inc.,  has  also 
applied  to  acquire  the  discount 
brokerage  business  of  Community  State 
Bank  of  Alexandria,  and  integrate  it  into 
its  overall  operation.  Following 
consummation  Norwest  Investment 
Services,  Inc.,  will  engage  in  full-ser\ice 
brokerage,  government  securities,  and 
limited  underwriting  activities  pursuant 
to  §§  225.25(b)(15)  and  (b)(16)  of  the 
Board's  Regulation  Y,  and  76  Federal 
Reserve  Bulletin  79  (1980). 

Board  of  Governors  of  the  Federal  Resery ;e 
System,  August  3,  1994. 
lennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-19369  Filed  8-8-94:  8.43  am! 
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Summit  Financial  Corporation;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
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I'fopasil  can  "eeasonably  be  expecred  te 
(jroduce  benrftts^othe  public,  such  as 
^(VdftercaiRveniefice.  mcreased 
rorcvpatrtian.  »r  gains  in  efficiency,  that 
ont (weigh  possible  adverse  effects,  such 
ds  undue  concentration  of  resources, 
iecreased  or  unfarr  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  ?. 
hedJ-fngonthis  question  must  he 
accompanied  by  a  statement  of  the 
.  n^.isons  a  ivritten  presentation  would 
rtot  iuffice  in  lieu  of  a  hea-ing. 
(deottlyiag  speci&calijr.any  questions  ol 
f'jGt  that^re  in  dispute,  summarizing  the 
evidence  Ihat  wo>Adbe  presented  at  a 
heiTif^j.  and  inckcating  how  the  party 
coniaietttii^  would  be  aggrieved  by 
ippaiva.[  of  tbe  proposal.     . 

Car«*neiits  regerdtng  the  applicatioci 
ttmsr  be  received  al  the  Reserve  Bank 
ia(*fC»red  or  the  offices  of  the  Board  of 

Go\.'©raorsnqt  l.Herrhan  August  29. 

A.  F«deraS  Keterve  Bankof  . 
Rucliijnwanul  (Lloyd  W.  Bc^lson,  |r..  Senior 
VtceJRcfcMdentJ  701  East  Eyrd  Str^t 
Richtuortd.  Vii^mia  23261: 

f  SitftntitFt^iancia!  Cofporation. 
Crwinwlle.  .Sotifh  Carolina:  to  engage  cf^ 
nova  i  hrough  its  'Pibsid'iary  Freedon; 
F;«»flC«.fac..Oreeni'i{ie.  South 
Ciralina.  in  mak;mg  and  seniang 
coR5uroer  finamK  ioms;  acting  as  agent 
for  insurance  to  borrower.s  that  is 
dirtfcily  related  to  tbe  extension  of 
credii".  by  tlie  finance  company, 
including  credit  life  and  accident  and 
healtti  insurance;  and  actuig  as  agent  for 
msucdnce  related  to  ensunng  repa)Tner,» 
of  the  Outstanding  balance  for  the 
entension  of  credit  in  the  event  of  los-; 
Of  damage  to  any  property  used  as 
collateral  for  the  extension  of  credit. 
pursuant  lo  §S  225.25(bUl)(i).  (ej(i).  and 
ldl{i')  of  the  Board's  Regulation  Y 

Board  of  Gevwnor*  oiihs  Fsdera!  Reservf 
■iystetn.  August  3,  J  W4 

Heontfer  |.  fohnson. 

Deputy  Secretary  of  the  Board 

IFR  Doc.  94-19370  Filed  8-8-94,  8:45  dtnl 


D£PARTK»E«TOF  HEALTH  ANO 
HUMAN  SERVICES 

Agency  *jr  Toxic  Substances  ana 

Oisevse  Registry 

TATsafl  ■  «*»; 

Anno'Micemenl  of  Cooperative 
AgreefaeAfto  Ihe  Assoctaticn  of 
OccujMrtFgn^l  and  Envirorunental 
Clinics 

Sununaf7 

The  A^ieucy  ioc  Toxic  Substances  and 
D(sea.se1R.ei;Litry  (ATSDR)  aniKiunces 
the  ? vaflAitity  of  fiscal  year  (FY)  1994 
funds  for  a  sole  source  cooperative 
agreement  with  the  Association  of 
Occupational  and  .Environmental 
Clinics  (AOEQ  for  managing  and 
preventing  diseases  related  to  hazardous 
substances  Approximately  $300,000  !.<; 
available  in  F3f  1994  to  fund  this 
project,  tt  .li  expected  that  the  aw ard 
will  begin  on  or  about  September  30. 
1994,  and  will  be  madefor  a  12-month 
budget  penod  withm  a  project  period  of 
up  to  1  ye»rs  Continuation  awards 
withm  The  project  period  will  be  made 
on  the  hiiin  of  satisfactory  progress  and 
the  avatlAbilUv  of  fund.*. 

The  -paqpo^e  of  ihts  program  is  to 
collaborate  «ntfa  AOEC  to. continue  to 
prot'ide  environmental  health 
prevenUon  educatioa  for  health 
profe-isionals  and  community  niem'oer^; 
support  c4i«tc8  who  have  access  to  th« 
eKpertiie  for  diagnosing,  treating  and 
reme^liattRg  environmental  health 
problems,  serve  as  a  referral  servic^  for 
primarir  c«re  prsctK«jners,  and  conduct 
research  tfiit  can  be  applied  t© 
envirofwnefital  education  and  scientific 
studies. 

ATSDR  wiU  assist  in  the  . 
identificac-oa  of  priority  target 
audiences  and  their  en^ironmentat 
education  Tieeds,;  provide  technical 
assistance  for  National  Priorities  List 
(r^fPLI  ■site-specific  education  activitit->. 
provide  technical  re\-iew  of  draft 
nidtenals.  ^ss^st  with  evaluation  of 
training  activities;  prtn'ide  technical 
assistarjce  for  conductirtg^needs 
dsseismerrts;  and  collaborate  in 
estaWishmg  a  communication  and 
enjriTontnerJtat  resource  network 
between  ciinics.  State  and  local  healtti. 
departments,  and  other  environmental 
or^mfzations 

The  Pahhc  Health  Service  (PHS1  is 
commtWed  to  achieving  the  health 
promottort  and  disease  prevention 
ob^ttves  of  "Healthy  People  20(X)."  a 
PHS-ted  national  activity  to  reduce 
mortndity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  rti<ate4  to  the  priority  area  of 


Environmental  Health.  (For  ordering  a 
copy  of   Healthy  People  2000."  see  the 
section  "Where  «:q  Obtain  Additional 
Information.ni 

.Authority:  Thispnigmm  u  *Mthocized 
under  sections  lOtfil  {ui  and  (I>J  of  thf 
Comprehensife  Eavironmental  Reiponsf, 
Compftns/tioa.  i»<id  LiAAny  Act<CEJtCLft^ 
of  19«0  as  amooded  by  The  Superfiiad 
Amfndmetrts  mtfl  KewithoriTation  Act 
(SAII.A)  oi  I*'*  J4J  (.I.S  C  '<604  'tj  Mi)  divd 
(1311 

Smoke-Free  WodopUce 

The  Public  Heal*  Service  ^HSI 
strongly  encourages  alt  gram  recipients 
to  provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  menta*.  health  of  the 
American  peoprte. 

Eligibie  .\p^cant 

Assistance  will  he  provrddd  only  to 
AOEC.  No  other  zpptications  are 
solicited.  The  pro^oi  «nno«ncemenf 
and  application  kst  have  been  sent  to 
.•\OEC 

AOEC  has  had  two  successive 
cooperative  agreements  with  ATSDR 
called  "Managing  and  Prevent ino 
Diseases  Related  to  Hazardous 
Substances."  Tl\;s  cooperative 
agreement  is  designed  to  continue  its 
pre\'io'is  work  AOEC  ts  unique  as  an 
organization  of  academically-based 
occupational/environmenfa!  clinics.  It  is 
a  well-known,  iti^y  ragarded 
professionai  associatiwi  committed  to 
improving  rheqtialttf  and  standards  for 
clinical  care  in  the  area  of  occupatio.nal' 
environmental  niedicine/heaith.  AOEC 
has  emerged  Jis  a  leader  xn 
environmental  health  prevention  and 
education  AGEC  cltnic  members  are 
often  called  upon  to  provtde  technical 
oxpertise  as  climcians  and  information 
pertiirin^to  envtronmenlal  health 
effects  related  tohazardoos  substance 
exposure  to  primary  care  pronders  and 
public  health  professtonals.  As  experts 
on  hazardi*u.s  exposure.  AOEC  'Tn'-.mbers 
are  called  on  to;  t}  pjrowde  c.!ir;ii.:al 
experti'^j  2)  act  as  peer  revjpwers  for 
environnaentd  heakh  materials^  3j 
develop  curricula  in  environmental 
medicine,  and  4J  conduct 
envircMttnental  health  edacat;onal 
programs 

Executive  Order  12372 

This  pr(^>raEn  in  not  Mib^ect  to  <he 
E.vecuttve  Ord^  12372  review. 

PiMtc  ilealdi  System  Reporting 
Requirements 

This  prc^ram  is  not  sul^iect  to  the 
Public  Health  System  Rc^rtii^ 
Requirements. 
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Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catali  »gt)f  Federal  Domestic 
Assistance  r  umber  is  93.161. 

Where  To  0  }tain  Additional 
Information 


If  you  are 
additional  i 
project,  pi 
No.  496  and 
Managemen 
Managemen 
Grants  Offi 
Control  and 
Paces  Ferry 
Mailstop  E- 
telephone 

A  copy  of 
(Full  Report 
0)  or  "Healt 
Report,  Stoc^ 
referenced  i 
obtained 
Documents, 
Office, 
telephone 

Dated 


nterested  in  obtaining 
formation  regarding  this 
refer  to  ,\nnouncement 
contact  Maggie  Slay.  Grants 
Specialist,  Grants 
Branch,  Procurement  and 
.  Centers ior  Disease 
Prevention  (CDC),  255  Ea.st 
?oad,  NE.,  Room  300, 
3,  Atlanta.  Georgia  30305. 

842-6797. 
'Healthy  People  2000"' 
Stock  No.  017-001-00474- 
y  People  2000"  (Summary 
No.  017-001-00473-1) 
the  SUMMARY  may  be 

the  Superintendent  of 
Government  Printing 
on,  DC  20402-9325, 
783-3238. 


ease 


c; 


(104) 


thr  jugh 


VVasl  ingt 


(2  02) 


.August  3.1994. 


Claire  V.  BrtK  me, 


DeputyAdi 
Substances 


|FR  Doc.  94- 
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'mikistrator.  Agency  for  Toxic 
ai  d  Disease  Registry. 
1 9347  Filed  a-8-94:  8:45  am) 
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[ATSOR-493: 

Announcement  of  Cooperative 
Agreement  jo  the  National  Association 
of  County  h  ealth  Officials 

Summary 

The  Ageniy 
Disease  Reg  stry 
the  availabi 
funds  for  a 


S3 


w  1 


agreement 
Association 
(NACHO)  to 


environmen 
activities. 


oil 
12 


be  available 
project.  It  is 
will  begin 
1994,  for  a 
period. 

The  purpc 
agreement  ii 
NACHO  to 


for  Toxic  Substance  and 
(ATSDR)  announces 
ty  of  fiscal  year  (FY)  1994 
le  source  cooperative 
th  the  National 
af  County  Health  Officials 
provide  community 
al  health  education 

ximately  $354,000  will 
in  FY  1994  to  support  this 
expected  thai  this  award 
or  about  September  30, 
-month  budget  and  project 


A  )pro 


environmen 
at  National 
other  hazardo 
processes  ar 
specific  con: 
NACHO 
community 
cooperative 
Slate,  and 


addr 


se  of  this  cooperative 

to  work  cooperatively  with 
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with  communities  at  NPL  sites 
nationwide.    . 

ATSDR  will  provide  technical 
a.ssistance  and  information  to  develop 
community  profiles;  implement,  and 
evaluate  the  needs  assessment  process; 
develop  action  plans  for  communities 
for  which  profiles  and  needs 
assessments  have  been  developed;  and 
develop  and  evaluate  a  guidebook  on 
assessment  of  community 
environmental  health  education  needs 
for  use  at  the  local  health  department 
level. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000.  '  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
section  "Where  to  Obtain  Additional 
Information"). 

Authority:  This  program  is  authorized 
under  sections  104(i)(14).  (15)  and  (17)  and 
1 20  of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of 
1980  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (SARA)  [42  U.S.C.  9604(i)(14). 
(15)  and  (17),  and  42  U.S.C.  9620  and  10 
use.  2704). 

Smoke-Free  Workplace 

The  Public  Health  Service  (PHS) 
strongly  encourages  all  grant  recipients 
to  provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
NACHO  for  this  project.  No  other 
applications  are  solicited.  The  program 
announcement  and  application  kit  have 
been  sent  to  NACHO. 

NACHO  is  the  sole  national  health 
organization  that  serves  all  2936  county 
health  departments.  This  county  health 
organization  has  been  identified  for 
assessing  and  prioritizing  community 
environmental  health  education  needs 
at  Superfund  sites  because  of  the 
following  reasons:  (1)  There  niay  be 
multiple  EPA  National  Priorities  List 
(NPL)  sites  in  an  area  that  are  best 
addressed  collectively  by  an  educational 
effort  at  a  county  level,  such  as  in  Bucks 
County,  Pennsylvania,  where  there  are 
six  NPL  sites,  each  in  a  different  city, 
town,  or  township;  (2)  in  NPL  sites  in 
rural  areas,  such  as  the  Midstate 
Disposal  Superfund  Site  in  Marathon 


County,  Wisconsin,  there  may  be  no 
municipal  health  jurisdiction 
responsible  for  the  education  of  nearbv 
communities;  and  (3)  there  are  many 
States,  including  Florida  and  Georgia, 
that  have  no  municipal  health 
departments.  Michigan,  which  has  86 
NPL  sites,  has  only  one  municipal 
health  department  which  is  located  in 
Detroit.  In  cases  such  as  these,  the 
county  health  department  is  the  local 
health  agency  with  the  community 
baseline  information,  background, 
contacts,  and  recognition  to  be  able  to  i 
conduct  the  activities  described  in  the 
SUMMARY. 

Through  their  previous  educational 
activities  as  well  as  through  producing 
the  National  Profile  of  Local  Health 
Departments  and  other  surveys  of 
county  health  departments  on  local 
environmental  health  issues, 
community  priorities,  and  staff  training 
needs,  NACHO  has  developed  a  unique 
understanding  of  the  environmental 
health  needs  of  communities  and  the 
operations  of  county  health 
departments.  As  an  organization. 
NACHO  has  direct,  familiar,  and  certain 
access  to  its  membership  of  county 
public  health  officials,  participating 
municipalities,  and  their  affiliated 
networks,  and  therefore  has  an  - 
unparalleled  capacity  to  carry  out  the 
purpose  of  this  cooperative  agreement 
in  an  appropriate,  timely,  and  efficient 
manner. 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
-493  and  contact  Maggie  Slay,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305. 
telephone  (404)  842-6797. 

A  copy  of  "Healthv  People  2000" 
(Full  Report.  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 


Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  SUMMARY  may  be 
obtained  through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  August  3. 1994. 
Claire  V.  Broome.  M.D.. 

Deputy  Administrator,  Agency  for  Toxic 

Sfibst'.mces  and  Disease  Registry. 

|FR  Doc.  94-19349  Filed  8-8-94;  8:45  ami 

BILLING  CODE  4163-70-P 


Federal  Register  /  Vol.  59.  No.  152  /  Tuesday.  August  9.  1994  /  Notices 


40595 


[Announcement  492] 

Development  and  Implementation  of 
Risk  Communication  Education  for 
Environmental  Health  Professionals 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  for  the  Development  and 
Implementation  of  Risk  Communication 
Education  for  Environmental  Health 
Professionals. 

-    The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000."  see  the 
section  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority:  This  program  is  authorized 
under  Sections  104(i)  (14)  and  (15)  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  "1980 
(CERCLA).  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act  of 
1986  (SARA)  (42  U.S.C.  9604  (i)  (14)  and 
(15)1. 

Smoke-Free  Workplace 

The  Public  Health  Service  (PHSJ 
strongly  encourages  all  grant  recipients 
to  provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  national 
organizations  repre.senting 
environmental  health  professionals  of 
State,  tribal,  local,  or  other  government 
entities.  Applicants  must  provide 
nationally  recognized  certification  for 
environmental  health  professionals. 


Availability  of  Funds 

Approximately  $60,000  will  be 
available  in  FY  1994  to  fund  one  award. 
It  is  expected  that  the  award  will  begin 
on  or  about  September  30.  1994.  for  a 
12-month  budget  period,  with  a  3-year 
project  period.  Continuation  awards 
within  the  project  period  are  made  on 
the  basis  of  satisfactory  progress  and 
availability  of  funds,  the  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 

Purpose 

This  cooperative  agreement  will  traih 
environmental  health  professionals  In 
effective  methods  to  educate  their 
communities  about  health  risks 
associated  with  exposure  to  substances 
at  hazardous  waste  sites.  This  training 
in  risk  communication  will  develop  a 
cadre  of  environmental  health 
professionals  skilled  in  providing 
appropriate  health  risk  information  to 
citizens.  In  addition,  this  training  will 
provide  continuing  education  credits 
necessary  to  maintain  certification  in 
environmental  health. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  the  program  the  awardee 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  ATSDR 
will  be  responsible  for  conducting 
activities  under  B..  below: 

A.  Recipient  Activities 

1.  Develop  and  provide  continuing 
education  for  local.  State,  county  and 
tribal  health  officials  about  (a)  risk 
communication  strategies  for  health 
risks  resulting  from  exposure  to 
hazardous  substances  in  the 
environment,  and  (b)  understanding  the  " 
role  of  various  participants  in  the 
decision  making  processes  associated 
with  hazardous  waste  sites. 

2.  Work  with  other  public  health 
organizations  to  link  all  levels  of  health 
officials  involved  with  Superfund  site- 
specific  activities. 

3.  Develop  an  environmental  health 
committee  to  give  guidance  to  the 
recipient  on  relevant  environmental 
health  education  activities. 

4.  Evaluate  the  effectiveness  of  all 
programs  developed  and  presented. 

B.  ATSDR  Activities 

1.  Provide  required  information  and 
in.structional  resources  about  National 
Priorities  List  (NPL)  sites  for  course 
development  and  pre.sentation. 

2.  A.ssist  in  the  identification  of. 
effective  approaches  to  the  development 
and  delivery  of  a  unified  environmental 
health  program  for  local,  county,  and 
State  health  professionals. 


3.  Provide  assistance  in  the 
presentation  of  classes. 

4.  Provide  site-specific  assistance  and 
direction  on  cost  recovery. 

5.  Assist  in  the  evaluation  of  courses 
and  materials  developed. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  by  an  objective  review  panel 
ba.sed  on  the  adequacy  of  the  proposal 
relative  to  the  following  criteria: 

A.  Proposed  Project  and 
Appropriateness  of  Project  Design— 

50% 

1.  Applicant's  understanding  of  the 
project's  purpose. 

2.  Applicant's  understanding  and 
justification  of  the  need  or  problem  to 
be  addressed. 

3.  Identification  of  target  group  and 
needs. 

4.  Quality  of  project  objectives  in 
terms  of  specificity,  measurability.  and 
feasibility. 

5.  Specificity  and  feasibility  of  the 
proposed  schedule  for  implementing 
project  activities. 

6.  Appropriateness  and  thoroughness 
of  the  methods  used  to  evaluate  the 
project. 

B.  Proposed  Project  Management— 30% 

1.  Ability  of  the  applicant  to  provide 
appropriate  program  staff  and  support 
staff  to  the  project. 

2.  Ability  of  the  applicant  to  provide 
staff  time,  facilities,  space,  equipment, 
financial,  and  other  resources  required 
to  perform  the  applicant's 
responsibilities  in  the  project. 

3.  Extent  to  which  the  applicant  has 
provided  an  administration  plan, 
outlined  strategic  and  operational  plans 
for  the  3-year  project  period,  and 
designated  a  qualified  administrator  to 
manage  the  project. 

C.  Other— 20% 

1.  Because  this  is  to  be  a  coordinated 
effort  among  environmental  health 
officials/scientists,  the  applicants' 
membership  must  refiect  diversity.  The 
applicant  represents  occupations  within 
the  field  of  environmental  health  and 
levels  of  involvement  (local,  county, 
and  State). 

2.  Applicants  will  have 
environmental  health  activities  within 
their  organization  and  submit 
documentation  of  this  activity. 

3.  Recipient  provides  nationally 
recognized  certification  for 
environmental  health  professionals. 

D.  Proposed  Project  Budget— Not  Scorea 

The  extent  to  which  the  proposed 
budgets  are  reasonable,  clearly  justified 
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Public  Health  leporting  System 
Reporting  Rec  uirements 

This  prograi  i  is  not  SMbject  to  the 
Public  Health  i)fstem  Reportint^ 
Requirements. 

Catalog  of  Fed  eral  Domestic  Assistance 
Nuntber 

The  Catalog  of  Federal  Doniestir, 
Assistance  niii  nber  is  93,161. 

Other  Rehire  nents 

A.  Cost  Recovt  ry 

The  Compre  ;iensive  Environmental 
Response,  Compensation,  and  Liahihty 
Act  (CERCLA)  of  1980,  as  amended  by 
the  Superfundl  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
provides  (or  the  recovery  of  costs 
incurred  for  response  actions  at 
Superfund  sitos  from  potentially 
responsible  pajlies.  Grantee  would  agree 
to  maintain  ani  accounfrng  s>'stem  that 
will  keep  an  accurate,  compJete,  smd 
current  aecoui  ting  of  ail  financial 
transactions  oi  i  a  site-spacifk  basis,  i.e., 
individual  time,  travel,  and  asso«:iated 
costs  including  indirect  cost.':,  as 
appropriate  fot  th«  site.  Grantee  would 
also  maintain  documentation  that 
describes  the  i  ite-spccific  actions  taken 
with  respet.i  tc  the  site,  e.g^  contraas, 
work  assigniTM  nis,  progress  reports,  and 
other  documei  >ts  that  describe  the  work 
performed  reld  ted  to  a  site.  Grantee  will 
retain  the  doo  ments  and  records  to 
support  these  inanciai  transactions,  for 
possible  use  ir  a  cost  recovery  c.ise,  for 
a  minimum  of  ;en  years  after 
submission  of  i  final  Finafu:ial  Status 
Report  (FSR),  i  mless  there  is  a  litigation. 
<:l3im.  li  i^otiation,  audit,  or  other  adion 
involviiig  the  s  ^ecific  site,  then  the 
maintained  until 
I  is.sues  at  lh«>  t^perifii. 
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Response  and  Compensation  Act 
(CERCLA)  1980  as  amended  by  the 
Superfund  Amendinents  and 
Reauthorization  Act  (SARA)  1986. 

2.  Material  developed  under  funding 
by  ATSDR  will  not  be  c(^>yrigbted  and 
is  to  remain  in  the  public  domain  to 
eiu^urage  wide  distribution.  However, 
awardee  is  allowed  to  charge  fees  for 
conferences,  workshops,  computer 
programs,  etc.,  at  a  level  below  or  equal 
to  other  similar  programs  offered  by 
awardee.  These  fees  may  be  retained  by 
awardee  and  used  to  offset  the 
development  and  cost  of  the  materiat. 
ATSOR  will  receive  final  copies  of  all 
material  developed  by  awardee 
including  course  notebooks,  brochures, 
computer  programs  (with  apprc^>nate 
operating  software  and  instructions), 
pamphlets,  but  not  excluding  other 
materials  not  mentioned  here. 

Application  Submission  and  Deadline 
Applicants  must  submit  an  original 
and  two  copies  of  application  PHS  Form 
.5161-1  to  Henry  Cassell.  III.  Grants 
Martagement  Officer,  Grants 
Management  Branch,  Procurenent  and 
Grants  OfHce,  Centers  for  Disease 
Control  and  Prevention  (CE)C),  255  East 
Paces  Ferry  Road,  NE.,  Room  300. 
Maibtop  E-13.  Atlanta,  GA  3030S,  on  or 
before  September  9, 1994.  fBy  formal 
agreement,  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Procurement  and  Grants  Office  will  act 
on  behalf  of  and  for  ATSI»  on  this 
matter.) 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  he 
a(-r:eptable  as  proof  of  time-',  mailing.) 

2.  Late  Applicntions 

Applications  whiiii  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
i-onsidered  late  applications.  I^te 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant.  Where  to 
t3l)tnin  Additional  lnform.iiion 

To  receive  additional  wriiten 
information  call  (404)  332-45(;1.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
ntHid  to  refer  to  Armounrement  492. 
You  will  receive  a  iximplete  program 


description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  managentent  technical 
assistance  may  be  obtained  from  M.igg?e 
Slay,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  CeiUens 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Roed.  NE, . 
Room  300,  Mailslop  E-13.  Atlanta,  GA 
30305,  telephone  (404)  842-6797. 
Programmatic  technical  assistance  may 
be  obtained  from  Gayle  Alston,  Health 
Education  Specialist,  Division  of  Health 
Education.  ATSDR,  1600  CUnon  Road, 
NE..  Maitstop  E-33.  Atlanta,  GA  30333, 
telephone  (404)  639-6206. 

Please  Refer  to  Announcement  Number 
492  When  Requesting  Information  and 
Suhnutting  an  Applicatiea 

A  copy  of '"Healthy  People  2000" 
(Pull  Report,  Slock  No.  017-001-00474- 
0)  or  "Heahhy  Pleople  2000"  (Summary 
Report,  Slock  No.  017-001-00473-1) 
referenced  in  the  Introduction  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  7a3-323«. 

DaiciL  August  3, 1994. 
aaireV.BrooaK.MJ>., 
Deputy  Administrator.  Agmcyftm  Tomm; 
Substances  and  Diseote  Bepstry. 
|FR  Due.  <M-19Ma  Filed  tk-»-M:  ^Vt  sml 
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Food  and  Drug  Administralioik 

Request  (or  Nomiftatfons  tor  Members 
on  Put>nc  Advisory  Committees  >n  tfie 
Center  for  Drug  Evatiiation  and 
Research 

AGENCY:  Foo«l  and  Dnig  Administration, 

HHS. 

ACTION:  Notice 

SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  rw^uesting 
nominations  for  members  to  serve  on 
certain  public  advisory  committees  in 
the  Center  for  Dmg  Evaluation  and 
Rese3n:h.  Nominations  will  be  accepted 
for  current  vagrancies  and  vacancies  that 
will  or  may  «K:cur  on  the  committpos 
durinj^  the  nt^xt  16  months. 

FDA  has  a  sp*icial  interest  in  en.surii»jj 
that  women,  minority  groups,  and  the 
physi«;ally  handicapped  are  adequately 
representfid  on  advisory  comniittppp 
and,  therefore, extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  and  physically  haridicTppcd 
landidates.  Final  M>lection  from  amnnj' 


qualified  candidates  for  each  vacancy 
will  be  determined  by  the  expertise 
-  required  to  meet  specific  agency  needs 
and  in  a  manner  to  ensure  appropriate 
balance  of  membership. 
DATES:  Because  scheduled  vacancies . 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 
ADDRESSES:  All  nominations  for 
membership,  except  for  consumer- 
nominated  members  should  be  sent  to 
Adele  S.  Seifried  (address  below).  All 
nominations  for  consumer-nominated 
members  should  be  sent  to  Susan  K. 
Meadows  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  all  nominations  for    " 
membership,  except  consumer- 
nominated  membership:  Adele  S. 
Seifried,  Center  for  Drug  Evaluation 
and  Research  (HFD-9).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
443-5455. 
Regarding  all  nominations  for 
consumer-nominated  members: 
Susan  K.  Meadows,  Office  of 
Consumer  Affairs  (HFE-20),  Food 
and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301^43-5006. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  of  members  for 
the  following  17  advisory  committees 
for  vacancies  listed  below.  Individuals 
should  have  expertise  in  the  activity  of 
the  committee. 

1.  Anesthetic  and  Life  Support  Drugs 
Advisory  Committee:  Five  vacancies 
occurring  March  31. 1995. 

2.  Anti-Infective  Drugs  Advisory 
Committee:  Two  vacancies  occurring 
November  30, 1994.  and  three  vacancies 
occurring  November  30,  1995. 

3.  Antiviral  Drugs  Advisory 
Committee:  Three  vacancies  occurring 
immediately,  including  that  of  the 
consumer-nominated  member,  two 
vacancies  occurring  October  31,  1994, 
and  three  vacancies  occurring  October 
31.  1995. 

4.  Arthritis  Advisory  Committee:  Six 
vacancies  occurring  immediately  and 
three  vacancies  occurring  September  30, 
1995.' 

3.  Cardiovascular  and  Renal  Drugs 
Advisory  Committee:  Three  vacancies 
occurring  immediately  and  three 
Vacancies  occurring  June  30.  1995. 

6.  Dermatologic  Drugs  Advisory 
Committee:  Three  vacancies  occurring 
August  31,  1995. 

7  Endocrinologic  and  Metabolic 
Drugs  Advisory  Committee:  One 
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vacancy  occurring  immediately  and  two 
vacancies  occurring  June  30, 1995. 

8.  Fertility  and  Maternal  Health  Drugs 
Advisory  Committee:  Three  vacancies 
occurring  June  30. 1995. 

9.  Gastrointestinal  Drugs  Advisory 
Committee:  One  vacancy  occurring 
immediately  and  two  vacancies 
occurring  June  30, 1995,  including  that 
of  the  consumer-nominated  member. 

10.  Generic  Drugs  Advisory 
Committee:  One  vacancy  occurring 
immediately,  six  vacancies  occurring 
October  31,  1994.  including  that  of  the 
consumer-nominated  member,  and  three 
vacancies  occurring  October  31,  1995. 

11.  Medical  Imaging  Drugs  Advisory 
Committee:  Six  vacancies  occurring 
immediately,  including  that  of  the 
consumer-nominated  member,  and  four 
vacancies  occurring  June  30, 1995. 

12.  Nonprescription  Drugs  Advisory 
Committee:  Three  vacancies  occurring 
May  31,1995. 

13.  Oncologic  Drugs  Advisor^ 
Committee:  Two  vacancies  occurring 
June  30. 1995. 

14.  Peripheral  and  Central  Nen'ous 
Systems  Drugs  Advisory  Committee: 
Two  vacancies  occurring  January  31, 
1995,  including  that  of  the  consumer- 
nominated  member. 

15.  Psychopharmacologic  Drugs 
Advisory  Committee:  Two  vacancies 
occurring  June  30,  1995. 

16.  Pulmonary-Allergy  Drugs 
Advisory  Committee:  Three  vacancies 
occurring  immediately  and  four 
occurring  May  31,  1995. 

The  functions  of  the  16  committees 
listed  above  are  to  review  and  evaluate 
available  scientific,  technical,  and 
medical  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  area  of  medical  specialties, 
indicated  by  the  title  of  the  committee, 
and  to  make  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs. 

1 7.  Drug  Abuse  Advisory  Committee: 
One  vacancy  occurring  immediately  and 
two  vacancies  occurring  May  31. 1995. 

The  functions  of  the  Drug  Abuse 
Advisory  Committee  are  to:  (1)  Advise 
the  Commissioner  regarding  the 
scientific  and  medical  evaluation  of 
information  gathered  by  the  Department 
of  Health  and  Human  Services  (DHHS) 
and  the  Department  of  Justice  on  the 
safety,  efficacy,  and  abuse  potential  o.f 
drugs;  and  (2)  recommend  actions  to  be 
taken  by  DHHS  regarding  the  marketing.  * 
investigation,  and  control  of  such  drugs. 

Criteria  for  Members 

Persons  nominated  for  membership 
on  the  committees  described  above  must 
have  adequately  diversified  research 


and/or  clinical  experience  appropriate 
to  the  work  of  the  committee  in  such  - 
fields  as  anesthesiology,  surgery, 
internal  medicine,  infectious  disease, 
asthma,  rheumatology,  microbiology, 
pediatrics,  ophthalmology,  cardiology, 
clinical/medical  oncology,  hematology, 
radiology,  nuclear  medicine, 
biostatistics.  epidemiology, 
dermatopathology/immunodermatology. 
dermatology,  psychopharmacology, 
neurochemistn,-,  neuropharmacology, 
endocrinology,  obstetrics  and 
gynecology,  reproductive 
endocrinology,  gastroenterology. 
p*harmacology.  clinical  pharmacology, 
hepatology.  virology,  pharmaceutical 
manufacturing,  bioavailability  and 
bioequivalence  research, 
pharmacokinetics,  neurology, 
psychiatry,  psychology, 
neuropharmacology,  neuropathology, 
pulmonary  disease,  allergy, 
immunology,  clinical  immunology,  or 
other  appropriate  areas  of  expertise. 

The  specialized  training  and 
experience  necessary  to  qualify  the 
nominee  as  an  expert  suitable  for 
appointment  is  subject  to  review,  but 
may  include  experience  in  medical 
practice,  teaching,  research,  and/or 
public  service  relevant  to  the  field  of 
activity  of  the  committee.  The  term  of 
office  is  4  years. 

Criteria  for  Consumer-Nominated 
Members 

FDA  currently  attempts  to  place  on 
each  of  the  committees  described  above 
one  voting  member  who  is  nominated 
by  consumer  organizations.  These 
members  are  recommended  by  a 
consortium  of  12  consumer 
organizations  which  has  the 
responsibility  for  screening, 
interviewing,  and  recommending 
consumer-nominated  candidates  with 
appropriate  scientific  credentials. 
Candidates  are  sought  who  are  aware  of 
the  consumer  impact  of  committee 
issues,  but  who  also  possess  enough 
technical  background  to  understand  and 
contribute  to  the  committee's  work.  This 
would  involve,  for  example,  an 
understanding  of  research  design, 
benefit/risk  and  the  legal  requirements 
for  safety  and  efficacy  of  the  products 
under  review,  and  considerations 
regarding  individual  products.  The 
agency  notes,  however,  that  for  some 
advisory  committees,  it  may  require 
such  nominees  to  meet  the  same 
technical  qualifications  and  specialized 
training  required  of  other  expert 
members  of  the  committee.  The  term  of 
office  for  these  members  is  4  years. 
Nominations  for  all  committees  listed 
above  are  invited  for  consideration  for 
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membership  as  openings  become 
available. 

Nomination  Prt  <xdures 

Any  interests  d  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  comm  ttees.  Nominations  shall 
specify  the  com  gaittee  for  which  the 
nominee  is  recc  mraended.  Nominations 
shall  state  that  \  he  nominee  is  aware  of 
the  nomination  is  willing  to  serve  as  a 
member  of  the  i  dvisory  committee,  and  . 
appears  to  have  no  conflict  of  interest 
that  would  pre<  lude  committee 
membership.  F  )A  will  ask  potential 
candidates  to  p  ovide  detailed 
information  coi  ceming  such  matters  as 
financial  holdii  gs,  consultancies,  and 
research  grants  ar  contracts  in  order  to 
permit  evaluati  )n  of  possible  sources  of 
conflict  of  inter  jst. 

This  notice  is  issued  under  the 
Federal  Adviso  y  Committee  Act  (5 
U.S.C  app,  2)  a  id  21  CFR  part  14 
relating  to  advi;  ory  committees. 

Dated;  August :  .  1994. 
Linda  A.  SuydaH , 

Interim  Deputy  C  tnimissJotter  for  Opfrutions 
[FR  Doc  <M-1935  9  Filed  6-8-94,  «:45  am) 
BH.UNG  cooe  41W-f»-r 


Request  for 
on  Public 
Center  for 
Research 


Nckninations  for  Members 
Advil  wry  Committees  in  the 
ics  Evaluation  and 


Bioli  >gi 


AGENCY:  Food  apd  Drug  Administration, 

HHS. 

ACTION:  Notice. 


fo 


SUMMARY:  The 
Administration 
nominations 
certain  public 
the  Center  for 
ResearJi 
for  current 
will  or  may 
during  the  next 

FDA  has  a  s 
that  women,  ra 
physically 
represented  on 
and,  therefore, 


adv 


vac<  ncies  i 


occur 


encouragementjto 
appropriately 
minority,  and 
candidates 
qualified 
will  be 
required  to 
and  in  a  manne  r 
balance  of  men  bership 
DATES:  Because 
oc:cur  on  various 
year,  no  cutoff 


Fin  i\ 


me<t 


dod  and  Drug 
(FDA)  is  requesting 
members  to  serve  on 
visory  committees  in 
diologics  Evaluation  and 
Nominations  will  be  accepted 
and  vacancies  that 
on  the  committees 
12  months. 

jcial  interest  in  en.suring 
nority  groups,  and  the 
hajK  icapped  are  adequately 
advisory  committees 
extends  particular 
nominations  for 
qLalified  female, 
( hysically  handii.apped 
selections  from  among 
candi  lates  for  each  vacancy 
detennihed  by  the  expertise 

specific  agency  needs 
to  ensure  appropriate 


scheduled  vacancies 

dates  throughout  eadi 
late  is  established  for 


receipt  of  oomiaations.  However,  when 
possible,  nominations  s'hould  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  rn  this  notice. 
AOOflESSES:  At]  nominations  for 
membership,  except  for  consumer- 
nominated  members  should  be  sent  to 
Jack  Gertzog  (address  below  }.  All 
nominations  for  consumer-nominated 
members  should  be  sent  to  Susan  K. 
Meadows  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  all  nominations  for 
membership,  except  consumer- 
nominated  membership:  jack 
Gertzog,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration, 
1401  Rcckville  Pike,  Rockville.  MD 
20852-1448,  301-594-1054. 
Regarding  all  nominations  for. 
consumer-nominated  members: 
Susan  K.  Meadows,  Office  of 
Consumer  Affairs  (HFE-20).  Food 
and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5006. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  of  members  for 
the  following  four  advisory  committees 
for  vacancies  listed  below.  buiividuaLs 
should  have  expertise  in  the  activity  of 
the  committee. 

1.  Allergenic  Products  Advisory 
Committee:  Three  vacancies  occurring 
August  31, 1995. 

2.  Biological  Response  Modifi&rs 
Advisory  Corrunittee:  One  vacancy 
occurring  immediately. 

3.  Blood  Products  Advisory 
Committee:  Five  vacancies  occurring 
September  30, 1995. 

4.  Vaccioes  and  Related  Biological 
Products  Advisory  Committee:  Three 
vacancies  occurring  January  31, 1995. 

The  functions  of  the  four  (.ommittees 
listed  above  are  to  review  and  evaluate 
scientific,  technical,  and  medical  data 
coiK:eming  the  .safety,  effectiveness,  and 
appropriate  use  of  allergenic  products, 
blood  and  products  derived  from  blood 
ajid  serum,  vaccines,  imniunological 
products,  biological  response  modifiers, 
and  other  biological  products  intended 
for  use  in  the  diagnosis,  prevention,  or 
treatment  of  human  diseases,  and  to 
make  appropriate  recommendations  to 
the  Commissioner  of  Food  and  Drugs. 
These  four  committees  also  review  and 
evaluate  intramural  resean^h  programs. 

Criteria  for  Members 

Persons  nominated  for  meml)ership 
on  the  committees  described  above  mu.st 
have  adequately  diversified  research 
and/or  diiiical  expierieoce  appropriate 
to  the  work  of  each  committee  in  such 


fields  as  allergenic  products,  internal 
medicines,  cytokines,  fymphokines, 
molecular  biology,  rCWA  technology, 
infectious  diseases,  viral  oncology, 
cellular  kinetics,  epidemiology, 
statistics,  hematology,  immunology, 
blood  banking,  virology,  bacteriology, 
pediatrics,  microbiology,  nuclear 
biology',  and  biochemistry,  or  oth»?r 
appropriate  areas  of  expertise. 
The  specialized  training  and 
experience  necessary  to  qualify  the 
nominees  as  an  expert  siiitable  for 
appointment  is  subject  to  review,  but 
may  include  experience  in  medical 
practice,  teaching,  research,  and/or 
public  service  relevant  to  the  field  Of 
activity  of  the  committee.  The  term  of 
office  is  4  years. 

Criteria  for  Consumer-Nominated 
Members 

FDA  currently  attempts  to  place  on 
each  of  the  committees  des<'jribed  above 
one  voting  member  who  is  nominated 
by  consumer  organizations.  These 
members  are  recommended  by  a 
consortium  of  12  consumer 
organizations  which  has  the 
responsibility  for  screening, 
interviewing,  and  recommending 
consumer-nominated  candidates  with 
appropriate  scientific  credentials. 
Candidates  are  sought  who  are  aware  of 
the  consumer  impact  of  committee 
issues,  but  who  also  possess  enough 
technical  background  to  understand  and 
contribute  to  the  committee's  work.  This 
would  involve,  for  example,  an 
understanding  of  research  design, 
benefit/risk,  and  the  legal  requirements 
for  safety  and  efficacy  of  the  produ«.1s 
under  review,  and  consideratiorLs 
regarding  individual  products.  The 
agency  notes,  however,  that  for  some 
advisory  committees,  it  may  require 
such  nominees  to  meet  the  same 
technical  qualifications  and  specialised 
training  required  of  other  expert 
members  of  the  committee.  The  term  of 
office  for  these  members  is  4  years. 
Nominations  for  all  committees  listed 
above  are  invited  for  consideration  for 
membership  as  openings  become 
available. 

Nomination  Procedure 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  committees.  Nominations  siwll 
specify  the  committee  for  which  ttie 
nominee  is  recommended.  Nomin^ons 
shall  state  tiiat  the  nominee  is  aware  o( 
the  nomination,  is  willing  to  serve  as  a 
member  of  the  advisory  committee,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  committee 
membership.  Potential  candidates  will 
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be  asked  by  FDA  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  consultancies,  and 
research  grants  or  contracts  in  order  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest. 

This  notice  is  issued  under  the 
I'ederal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  August  3. 1994. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for 
Qperaitions. 

(FR  Doc.  94-19358  Filed  a-«-94.  8;45'amJ 

tSIUJNG  CODE  «t6*-0l-F 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Mental  Health  Services; 
'Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Center  for  Mental  Health  Services 
National  Advisory  Council  in 
September  1994. 

The  meeting  of  the  Center  for  Mental 
Health  Services  National  Advisory 
Council  will  include  a  discussion  of  the 
niiission  and  programs  of  the  Center, 
administrative  announcements  and 
program  developments.  The  Council 
will  also  be  performing  review  of 
applications  for  Federal  assistance; 
therefore,  portions  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Acting  Administrator.  SAMHSA.  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and/ora 
roster  of  council  members  may  be 
obtained  from:  Gloria  Yockelson, 
Committee  Management  Officer,  Center 
for  Mental  Health  Ser\'ices.  Room  IBC- 
07.  Parkiawn  Building,  Rockville. 
Maryland  20857,  telephone  number 
(301)  443-7919. 

Substantive  program  information  may 
be  obtained  frcm)  ^e  contact  whose 
name  and  telephone  number  is  listed 
telow. 

Committee  Mffme:  Center  for  Mental  Health 
Services  National  Advisory  Council 

Meeting  ftites:  September  19-20. 1994 

flfnce.  Bethesda  Hoi  iday  Inn ,  81  iO 
Wisconsin  Avenue  Bethesda.  Maryland 
20614  * 

Ctovewf;  September  W.  9.00  a.m- 
-idjoumment 

Open:  September  20.  9  00  a  m.-5:00  p.m. 

Contact:  Anne  MathewT;-Younes.  Ed.D.. 
Koom  IlC-26.  Parkiawn  Building.  Telephone 
iJOl  1443-3606 


Dated:  August  3, 1994. 
Peggy  W.  Cockrill. 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

IFR  Doc  94-19361  Filed  8-8^94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Dockat  No.  N-e4-3683;  FR-3560-N-04; 
Docket  No.  N-94-3TO5;  FR-3622-N-03; 
Docket  No.  N-94-3765;  FR-3650-N-02] 

Funding  Adjustments  to  FY  1993  and 
1994  NOFAs  for  the  Fair  Housing 
initiatives  Program  and  FY  1993 
Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Project 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  Funding  Adjustments 
to  FY  1993  and  1994  Fair  Housing 
Initiatives  Program  (FHIP)  Notices  of 
Funding  Availability  (NOFAs). 

SUMMARY:  This  notice  makes  funding 
adjustments  to  the  FY  1993  and  FY  1994 
FHIP  NOFAs.  and  the  FY  1993  FHIP 
Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Project  NOFA. 
DATES:  The  application  due  dates  are 
not  affected  by  this  Notice. 
ADDRESSES:  To  obtain  application  kits, 
please  write  the  Fair  Housing 
Information  Clearinghouse,  Post  Office 
Box  6091,  Rockville,  MD  20850  or  call 
the  toll  free  number  1-800-343-3442. 
Please  also  contact  this  number  if 
information  concerning  this  NCM="A  is 
needed  in  an  accessible  format. 
FOR  FURTHER  (NFORMATWN  CONTACT: 
Jacquelyn  |.  Shelton.  Director.  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs.  Room  5234,  451  Seventh 
Street,  S.W..  Washington,  D.C  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  mipaired 
persons  is  available  at  (202)  708-0455 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 
notice  makes  funding  adjustments  to  the 
FY  1993  FHIP  NOFA  published  on 
December  22.  1993  (58  FR  68000).  the 
FY  1994  FHIP  NOFA  published  on  May 
16,  1994  (59  FR  25532)  and  the  FY  1993 
FHIP  Affirmative  Fair  Housing 
Marketing  Reinvention  Lab  Project 
NOFA  published  on  June  16. 1994  (59 
FR,31072). 

To  ensure  that  sufficient  time  is 
available  for  fijll  consideration  to  be 


given  to  applications  under  the  FY  1993 
FHIP  Affirmative  Fair  Housing 
Marketing  Reinvention  Lab  Project 
NOFA,  the  Department  is  replacing  the 
$1  million  of  FY  1993  Education  and 
Outreach  Initiative  funds  made 
available  under  this  NOFA  with  $1 
million  in  FY  1994  Education  and 
Outreach  Initiative  funds.  The  Si 
million  in  FY  1993  Education  and 
Outreach  Initiative  funds  from  the 
Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Projsc'i  NOFA  will 
instead  be  made  available  to  fund 
additional  eligible  Education  and 
Outreach  Initiative  applicants  under  the 
FY  1993  FHIP  NOFA,  and  to  complete 
the  funding  of  grantees  under  that 
NOFA  who  were  only  partially  funded. 
As  a  result,  the  amount  now  available 
under  the  Education  and  Outreach 
Initiative  in  the  FY  1994  FHIP  NOFA  is 
$2  million. 

The  Department  retains  the  right  to 
shift  funds  between  FHIP  Initiative 
within  statutorily  prescribed 
limitations.  The  amounts  included  in 
this  Notice  are  subject  to  change  based 
on  fund  availabiUty. 

Dated:  hi'y  27.  1994. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

IFR  Doc  94-19316  Filed  8-8-94:  8  45  ami 

BtLUNC  CODC  4210-2»-« 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3749;  FR-3660-M-03] 

Limited  Extension  for  Putjiic  and 
Indian  Housing  Youth  Sports  Program 
FY  1994  Notice  of  Funding  Availability 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing. 

ACTION:  Notice  of  Limited  Extension  ot 

Time  for  Submission  of  Applications. 

SUMMARY:  This  Notice  announces  an 
extension  of  the  appUcation  deadline  for 
the  Public  and  Indian  Housing  Youth 
Sports  Program  grant  (YSP)  for  those 
Indian  Hou&mg  Authority  (IHA) 
applicants  whose  applications  were 
submitted  late  to  the  Denver  Office  of 
Native  American  Programs  (DONAP)  as 
a  result  of  conflicting  instructions 
issued  by  that  office. 
DATES:  For  affected  applicants,  the 
deadli.ne  date  is  being  extended  to  July 
29,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Director.  Office  of 
Native  American  Programs,  Public  and 
Indian  Housing.  Department  of  housing 
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and  Urban  Itevelopment,  Office  of 
Native  American  Programs,  B-133,  451 
7th  Street.  £  W.,  Washington.  DC  20410. 
telephone  {:  02)  755-0088.  A 
telecommur  ications  device  (TDD)  for 
speech  and  tearing  impaired 
individuals  s  available  at  (202)  708- 
0850.  (Thes(i  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENT  kRY  INFORMATION:  On 
Wednesday,  May  11,  1994.  HUD 
published  a  SJotice  of  Funding 
Availability  (NOFA)  for  the  Public  and 
Indian  Housing  Youth  Sports  Program 
(59  FR  2454  J).  In  this  NOFA,  HUD 
established  an  application  deadline  of 
June  20,  199  4,  at  4:30  p.m.  local  time. 
at  the  local  ]  lUD  field  office  or,  in  the 
case  of  IHAs ,  in  the  local  HUD  Office  of 
Native  Ameiican  Programs,  with 
jurisdiction  jver  the  PHA  or  IHA.  On 
Monday,  Jur  e  20, 1994,  HUD  published 
a  Notice  of  E  xtension  for  the  Public  and 
Indian  Housing  Youth  Sports  Program 
(59  FR  31641  i)  The  purpose  of  this 
Notice  was  t  d  extend  the  time  for 
submission  )f  applications  until  July  20, 
1994. 

Because  c  mflicting  information  given 
to  potential  HA  apphcants  by  the 
DONAP  con  :eming  the  deadline  for 
receipt  of  ap  plications  (July  29,  1994, 
instead  of  Ju  y  20, 1994),  HUD  is 
extending  th  e  application  deadline  only 
for  those  IHj  ^  applicants  who  were 
given  the  in(  orrect  deadline  information 
and  whose  a  iplications  arrived  by  July 
29, 1994.  Fo  those  applicants  who 
qualify  (IHA  s  informed  by  the  DONAP 
that  the  app  ication  deadline  was  July 
29, 1994).  the  application  deadline  is 
extended  until  Friday,  July  29,  1994. 
4:20  p.m.,  lo  :al  time,  at  the  DONAP. 

Dated:  Aug\  St  3. 1994. 
Joseph  Shuldi  ner. 

Assistant  Sect  etaryfor  Public  and  Indian 
Housing. 
(FR  Doc.  94-1 9.314  Filed  8-8-94:  8:45  ami 

BILUNG  CODE  4  10-33-M 


DEPARTME  4J  OF  THE  INTERIOR 

Bureau  of  Ir  dian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  I  nder  the  Paperwork 
Reduction  fi  ct 


posal 


The  pro 
information 
submitted  tc 
and  Budget 
provisions 
Act  (44  U.S. 
proposed  co 
related  form : 
contacting 


o 


for  the  collection  of 
isted  below  has  been 
the  Office  of  Management 
or  approval  under  the 
the  Paperwork  Reduction 
I.  Chapter  35).  Copies  of  the 
lection  of  information  and 
may  be  obtained  by 
tHe  Bureau's  clearance  officer 


at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau  clearance  officer  and  the  Office 
of  Management  and  Budget, 
Washington.  EX:  20503,  telephone  202- 
395-7340. 

Title:  Indian  School  Equalization 
Program. 

Abstract:  Student  transportation 
funds  are  distributed  on  a  formula  basis 
lo  all  Bureau-funded  schools.  Vehicle 
miles,  transportation  tickets  and  charter 
costs  are  used  to  calculate  the 
distribution  of  funds.  About  49.5%  of 
the  Bureau-funded  schools  are  operated 
through  contract  or  grants  with  Indian 
tribes,  and  are  required  lo  submit  ihis 
data  to  receive  funding. 

Frequency:  Annually. 

Description  of  Respondents: 
Principals,  School  Administrators. 

Estimated  completion  time:  1.5  hour 
per  collection. 

Annual  Response:  94. 

Annual  Burden  Hours:  141  Hours. 

Bureau  Clearance  Officer:  Gail 
Sheridan  202-208-2685. 
James  Martin, 
Acting  Director— OIEP. 
|FR  Doc.  94-19365  Filed  8-8-94:  8.45  ami 
BILLING  CODE  4310-02-M 


Bureau  of  Land  Management 
[NM-01(M210-06;  NMNM  91323] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico  . 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
4,409.18  acres  of  public  land  in  Taos 
and  Rio  Arriba  Counties  to  protect  the 
recreational,  visual,  fish,  and  wildlife 
resources  of  the  Rio  Grande  within  the 
Racecourse  and  Agua  Caliente  Areas  of 
Critical  Environmental  Concern.  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
November  7, 1994. 

ADDRESSES:  Comments  and  requests  for 
a  public  nteeting  should  be  sent  lo  the 
Albuquerque  District  Manager,  ELM, 
435  Montano  Road  NE.,  Albuquerque. 
New  Mexico  87107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chet  Crandjean,  BLM  Taos  Resource 
Area  Office,  (505)  758-8851. 
SUPPLEMENTARY  INFORMATION:  On  April 
4,  1994,  a  petition  was  approved 


allowing  ttie  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

New  Mexico  Principal  Meridian 

T.  23.  N..R.  IDE., 
Sec.  1,  lots  1  and  2,  SViNE'A,  and 

N'/jSE'A; 
Sec.  1 1 ,  lots  5  and  6,  and  SVV  'ASW  'A : 
Sec.  12,  lots  8  to  15,  inclusive.  SE'ANE'a. 

NVzNWV*.  S'/iSW'A,  NViSE'A.  and 

SW'ASE'A; 
.Sec.  13.  NW'ANW'A; 
Sec.  14,  lots  1  to  3.  inclusive,  NEV^NE'A. 

SVV'ANE'A,  SE'ANW'A,  N'/iSVV'A.  and 

SW'aSW'A; 
Sec.  15,  lots  1.  2,  3.  and  5,  NW'aNE'a. 

NE'ASE'A.  and  SVizSE'A.  . 
T.  23.  N..R.  11  E., 
Sec.  3.  lots  1  to  4,  inclusive,  SV2NV;<.  and 

SV2; 
Sec.  4,  lots  1  to  4,  inclusive,  and  SV^NVj; 
Sec.  5,  lots  1  to  4.  inclusive,  and  SV2NV;/: 
Sec.  6,  lots  1  to  11.  inclusive,  SE'ANE'a. 

SE'ASW'A.  NV2SEV«.  and  SW'aSE'A: 
Sec.  7.  NVzNW'A  and  SW'aNW'a. 
T.  24.  N..  R.  11  E.. 
Sec.  31,SV2; 

Sec.  32.  NW'ASW'A  and  SE'aSE'A: 
Sec.  33.  lots  5  to  7.  inclusive.  SV2SW'a. 

NE'ASE'A,  amd  S'/^SE'A: 
Sec.  34.  SVV'A. 

The  area  described  contains  approximatelv 
4,409.18  acres  in  Taos  and  Rio  Arriba 
Counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
recreational,  visual,  fish,  and  wildlife 
resources  of  the  Rio  Grande  within  the 
Racecourse  and  Agua  Caliente  Areas  of 
Critical  Environmental  Concern. 

For  a  period  of  90  days  from  the  dale 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Albuquerque  District  Manager  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Albuquerque 
District  Manager  within  90  days  from 
the  date  of  publication  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 


For  a  period  of  2  years  from  the  date 
ot  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
i^^rB«*ated  as  specified  above  unless  the 
ipplication  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date  Ttie  temporary  uses  which  may  be 
permiitted  during  the  segregative  period 
are  licenses,  permits,  cooperative 
jgreenients.  or  discretionary  land  use 
authorizations  of  a  temporary  nature  but 
only  with  the  approval  of  an  authorized 
officer  of  the  Bureati  of  Land 
Management. 

Oited:  Augusl  2.  1994 
SHetieHenke. 

Acting  Associate  District  Maaager 
IFR  OjC.  94-19304  Filed  8-8-94;  8  4S  ami 
i3«ULtMC  COK  43t»-n»-ii 


iS'ursay  of  Redamatiofi 

M-Amehcan  Canai  Lining  Project. 
nmperial  County.  CA 

4GE»iCr:  Bureau  of  Reclamation, 

'■rtfenor. 

acnON:  Notice  of  Availability  of  Record 
it  Decision. 

SUMNMRT:  The  purpose  of  this  action  i « 
i:  1  provide  notice  of  the  availability  of 
fh-i  Record  of  Deciston  regarding 

implementation  of  ths  Aii-A.-nerican 
Canal  Lining  Project  (Project)  located  in 
Jmpertal  County,  California  The  Project 
wa  *  iiuthorized  by  Congress  m  Title  11 
of  Pub  L.  100-675.  which  provides  for 
rton -Federal  hiading  of  the  Project  along 
part  of  the  existtog  unlined  All.- 
'\merican  Canal  which  is  under  Federal 
ownership. 

AOiwesSES:  intenested  parties  should 
'rKjueiU  copies  of  tiie  Record  of  Decision 
from  WHliam  E.  Rinne.  Regional 
Eavtronmentai  Officer,  Lower  Colorado 
Ke^ioo.  Bureau  of  Reclamation.  P.O. 
Hax  61470.  Boulder  City.  Nevada 
^J006-1470. 

IFOR  fUKTHER  MFOHMATION  CONTACT^  fohn 
lledhnger  at  702-293-«592. 
SUPPLEMENTARY  INFORMATION:  Four 
action  alternatives  were  d'iveloped  in 
ompliance  with  the  National 
tfiviroiimental  Policy  Art  (NEPAL  and 
documented  in  the  final  Environmental 
Impact  Statement^Environmental 
Impact  Report  (EIS/EIR).  All-American 
Canal  Lining  Project,  Imperial  County. 
Ca lifomi«.  March  1994  (FEIS  Number 
fMT-94-9),  which  was  filed  with  the 
Environmental  ProtecTion  Agency  on 
\pril  14. 1994,  and  noticed  in  the 
iPederal  Register  59  FR  18573,  Apr  19. 
L994 

The  four  action  altematives.  which 
laclude  mitigation  measures  to 


compensate  for  potential  impacts  on 
fish  and  wildlife  habitat  and  the  No 
Action  Alternative  were  evaluated  in 
•he  Apnl  1994.  EIS/EIR.  The 
alternatives  include: 

1.  The  Parallel  Canal  Alternative 
which  consists  of  constructing  a  new 
concrete-lined  canal  parallel  to  23  miles 
of  the  earthen  AU-American  CanaL 
beginning  approximately  1.6  miles 
downstream  of  Pilot  Knob  and  ending  at 
Drop  3.  The  Parallel  Canal  Alternative  is 
cited  as  the  preferred  alternative  in  the 
final  EIS/EIR 

2.  The  Drop  3  Alternative  which 
consists  of  constructing  an  in-place 
underwater  lining  from  Pilot  Knob  to 
Drop  3 

3.  The  Drop  4  Alternative  which 
cOrtsisLi  of  constructing  an  in-piace 
underwater  lining  from  Pilot  Knob  to 
Drop  4. 

4.  The  Well  Field  Alternative  which 
consists  of  drilling  wells  and  pumping 
water  back  into  the  existing  canal 
between  Pilot  Knob  and  Drop  2.  The 
Well  Fieid  Alternative  is  the 
environmentally  preferred  alternative 

5  The  No  Action  Alternative  which 
consi:5t5  of  allowing  the  canal  to  remain 
uniined  and  the  current  seepage  loss  to 
continue 

The  Parallel  Canal  Alternative  waa 
selected  from  among  the  canal  lining 
alternatives  because  it  had  the  lowest 
construction  cost  estimate,  used  a  wel! 
established  construction  method,  and 
would  hmre  the  shortest  construction 
period  This  alternative  avoids 
disturbance  of  the  1.430  acre  wetland 
complex  between  Drop  3  and  Drop  4, 
and  distudiance  of  cultural  resources  in 
the  Pilot  Kr.ob  Area  of  Critical 
Environmental  Concern.  While 
construction  of  a  parallel  canal  could 
potentially  cause  significant  impacts  to 
the  environment,  measures  that  avoid. 
minimize,  or  compensate  for  such 
environmental  impacts,  are  included 
with  this  alternative,  as  described  in  Hit? 
EIS/EIR 

The  der.n'on  is  lo  construct  the 
parallel  ca.nitl.  with  associated 
mitigation  measures.  All  environmental 
issues  identified  in  the  EIS/EIR  have 
been  addres.sed. 

Execution  of  the  Record  of  Decision 
completed  the  NEPA  process.  The  final 
EIS/EIR  was  prepared  in  response  to  the 
environmental  disclosure  regulations  of 
the  Federal  Government  and  the  State  of 
California. 

Dated  Aijgust  J.  1994. 
LaMrmwr  F.  Haacack. 

Regional  Director.  Lower  Colorado  Regton 
IFROoc  94-19350  Filed  8-8-94:8  45  ami 
aiLUMC  cooe  ciie-<M-p 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  A8-I2  (Sut}-No  f64X)) 

Southern  Pacific  Transportation 
Company — Abandonment  Exemption— 
in  Bee  and  San  Patricio  Counties.  TX 

AGcNCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The"  Commission  exempts 
from  the  prior  approval  requirements  ot 
49  use.  10903-10904  the 
abandonment  by  Southern  Pacific 
Transportation  Company  of  the 
southern  segment  of  its  Rockport  Branch 
line  in  Bee  and  San  Patricio  Counties, 
TX  The  29  0-mile  line  is  located 
between  milepost  91.8.  near  Beeville.  in 
Bee  County,  and  milepost  120.8,  near 
Sinton,  in  San  Patricio  County,  TX.  The 
exemption  is  subject  to  endangered 
species,  public  use.  and  standard 
employee  protective  conditions.  ■*" 

DATES:  Provided  no  formal  eKpres%ion  ot 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  8.  1994.  Formal  expressions 
of  intent  lo  file  an  offer '  of  financial 
assista.ace  under  49  CFR  1 152.27(cK2| 
must  tie  filed  by  August  19,  1994. 
petitions  to  stay  must  be  filed  by  Augu.^i 
24,  1994.  and  petitiom:  for 
reconsideration  must  be  tiled  September 
6.  1994. 

AOOflESSCS:  Send  pleading5  referring  to 
Docket  No.  AB-12  (Suo-No.  164X)  to  (1! 
Office  of  the  Secretary'.  C9<»  Control 
Branch.  Interstate  Commerce 
Commi.««ion.  Washington.  DC  20423 
and  (2)  Petitioner's  representative.  Gary 
A  Laakso,  Southern  Pacific  Building. 
One  Market  Plaza.  San  Francisco,  C.^ 
94103. 

FOR  FURTHER  mfORMATION  CONTACT: 
Ber>'l  Gordon  (iOZ)  927-5610.  (TDD  for 
the  hearing  impaired  (202)  9;::'-.i'21.1 

SUPPLEMENTARY  RIFORMATKM: 
Additional  information  is  coiuained  in 
the  Commission's  decision  To  purchase 
a  copy  of  the  full  decision,  write  to.  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc  .  Room  2.:2y.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423  Telephone: 
(202)  289-4357/4359.  jAssistam*  for 
the  hearing  impaired  is  available 
through  TDD  service  (202|  92r-5721| 

Decided:  August  2. 1994 


•StvtKcmftt  ol  ftail  AbandtHmtml—Oltfrs  of 
f'rnnn  /lisirt.  4  I  CC  2d  164  (1<W7| 
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rd: 


By  the 
Vice  Cha 
Simmons  a 

Vernon  A. 

Acting  Secretary. 
(FR  Doc  94 
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Cohimission,  Chairman  McDonald. 
Phillips.  Commissioners 
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DEPARTMENT  OF  LABOR 

Occupatio  lal  Safety  and  Health 
Administr<  tion 


[Docket  No 


Canadian  I  Standards  Association 


Occ 


istr.  t 


AGENCY 

Admini 
ACTION:  No  i 
nationallv 


upational  Safety  and  Health 
ion.  Department  of  Labor, 
ice  of  recognition  as  a 
ecognized  testing  laboratory. 


SUMMARY:  This  notice  announces  the 
Agency's  f  nal  decision  on  the  Canadian 
Standards  \ssociation's  application  for 
its  Pointe-(  llaire  (Montreal),  Richmond 
(Vancouve  ).  Edmonton,  Moncton,  and 
Winnipeg  acilities  for  inclusion  in  the 
previous  r<  cognition  of  its  Rexdale 
facility  as  <  Nationally  Recognized 
Testing  La^ratory  (NRTL)  under  29 
CFR  1910 


FOR  FURTHQR 

Office  of 

Recogniti 

Safety  and 

Department 

Avenue 

Washingtoji 


INFORMATION  CONTACT: 
Variance  Determination,  NRTL 
Program,  Occupational 
Health  Administration,  U.S. 
of  Labor,  200  Constitution 
.,  Room  N3653, 
,  DC  20210. 


itio  1 


pursuant  t< 
recognized 
Testing 
material  li 

The 
covered  by 
Canadian 

Pointe-C 

Ellingh 

(Mon 
Canadian 

Richmorld 

13799 

(Vanco 

2N9, 
Canadian 

Edmontdi 

Edmontopi 
Canadian 


lajti 
Urea  I) 


Moncton , 
Canada 
Canadian 
Winnipeg 


NRTL-2-92] 


SUPPLEMEN  TARY  INFORMATION: 

Notice  of  F  inal  Decision 

Notice  is  hereby  given  that  the 
Canadian  i  tandards  Association  (CSA), 
which  made  application  for  recognition 
29  CFR  1910.7,  has  been 
as  a  Nationally  Recognized 
Laboratory  for  the  equipment  or 
sled  below, 
addqesses  of  the  laboratories 
this  recognition  are: 
Standards  Association, 
aire  (Montreal)  Facility,  865 
Street,  Pointe-Claire 
.  Quebec  H9R  5E8,  Canada 
Standards  Association, 
(Vancouver)  Facility. 
Ccjmmerce  Parkway,  Richmond 
ujer),  British  Columbia  V6V 


Carada 


$tandards  Association. 

Facility.  1707-94th  Street. 
Alberta  T6N  1E6,  Canada 
Standards  Association, 
Moncton  Facility.  40  Rooney  Cresent, 
New  Burnswick  ElE  4M3. 


Standards  Association, 
Facility,  50  Paramount 


Road,  Winnipeg,  Manitoba  R2X  2W3. 
Canada. 

Background 

The  Canadian  Standards  Association 
is  an  independent  organization 
providing  integrated  services  in  the  - 
fields  of  standards  development  and 
conformity  assessment.  The 
Certification  and  Testing  Division 
provides  conformity  assessment 
programs  including  laboratory  testing, 
certification,  inspection  and  quality 
management  services. 

CSA  originated  in  1919  as  the 
Canadian  Engineering  Standards 
Association  (CESA),  which  was  changed 
in  1944  to  the  present  name.  In  1940, 
CSA  began  to  test  and  certify  products. 

CSA's  initial  application,  dated  April 
20,  1989  (Ex.  2A).  was  amended  by 
letter  dated  January  16. 1990  (Ex.  2C)  to 
expand  the  original  request  for  NRTL 
recognition  to  test  and  certify  products 
from  only  two  standards  to  more  than 
360  acceptable  test  standards.  By  letter 
dated  December  20, 1991  (Ex.  2M),  CSA 
further  amended  its  application  for 
recognition  as  follows: 

1.  The  scope  of  this  application  relating 

to  certification  services  is  to  be 
limited  to  in-house  testing,  and 

2.  (a)  The  initial  phase  of  the 

recognition  is  to  be  limited  to  the 
Rexdale  (Toronto)  facility. 

(b)  In  parallel  with  the  above,  proceed 
with  the  assessments  of  the  remaining 
CSA  facilities. 

An  on-site  evaluation  of  the  Rexdale 
facility  was  conducted  from  November 
4  through  November  8, 1991,  and  the 
results  discussed  with  the  applicant 
who  responded  with  appropriate 
corrective  actions  and  clarifications  to 
recommendations  made  as  a  result  of 
the  survey. 

A  notice  of  CSA's  application  together 
with  a  positive  preliminary  finding  was 
published  in  the  Federal  Register  on 
June  3,  1992  (57  23429-23434),  (Ex.  1). 

The  notice  of  CSA's  recognition  of  its 
Rexdale  facility  as  a  nationally 
recognized  testing  laboratory  was 
published  in  the  Federal  Register  on 
December  24.  1992  (57  FR  61452- 
61460).  (Ex.  6).  This  recognition  was 
expanded  on  February  4, 1994  (59  FR 
5447). 

On-site  evaluations  were  carried  out 
at  the  Pointe  Claire  (Montreal)  facility 
on  December  14  and  15, 1992,  and  at  the 
Richmond  (Vancouver)  facility  on 
December  16  and  17, 1992.  Evaluations 
of  the  Moncton,  Winnipeg,  and 
Edmonton  facilities  were  based  upon 
response  to  a  questionnaire  sent  to  each 
facility,  supportive  documentation,  and 
video  tapes  of  each  site  depicting  the 


facility,  test  equipment,  typical 
procedures,  files,  and  staff. 

The  final  review  report  and 
evaluations  (Ex.  11)  consisting  of  both 
on-site  and  other  evaluations  of  the  five 
facilities  listed  above,  including 
administrative  and  technical  practices, 
and  the  OSHA  .staff  recommendations, 
were  subsequently  forwarded  to  the 
Assistant  Secretary  for  a  preliminary 
finding  on  the  application.  A  notice  of 
CSA's  application  together  with  a 
positive  preliminary  finding  were 
published  in  the  Federal  Register  on 
March  3, 1994  (59  FR  10173-101-80). 
Interested  parties  were  invited  to  submit 
comments. 

There  were  no  responses  to  the 
Federal  Register  notice  of  the  CSA 
application  and  preliminary  finding 
(Docket  No.  NRTL-2-92). 

Canadian  Standards  Association 
Overview 

The  Canadian  Standards  Association 
is  an  organization  that  has  six  main  lest 
facilities  located  in  Canada.  In  addition. 
CSA  either  maintains  test  facilities 
overseas  or  enters  into  contract 
arrangements  with  foreign  laboratories 
and  inspection  organizations.  CSA  is  a 
standards  producing  organization  that  is 
actively  working  towards  harmonizing 
the  Canadian  and  United  States 
Standards. 

Organizational  Structure 

Facilities 

The  Rexdale  facility  houses  the 
headquarters  of  the  Central  Operations. 
The  Rexdale  Facility  contains  the 
corporate  headquarters,  a  Standards 
Division,  Finance  and  Administration 
Division,  and  a  Certification  and  Testing 
Division.  The  laboratory,  established  in 
1919,  has  been  at  this  location  since 
1954.  The  Central  Operations  includes 
the  Prairie  Region  (Winnipeg)  and  the 
Central  Region  (Rexdale).  In  addition, 
the  explosion  testing  laboratory  in 
Ottawa,  under  the  Canadian  Department 
of  Energy,  Mines  and  Resources,  where 
CSA  performs  explosion  testing,  is 
monitored  out  of  the  Central  Region. 

The  Montreal  (Pointe-Claire)  facility 
houses  the  headquarters  of  the  Eastern 
Operations.  The  Eastern  Operations 
includes  the  following  regional 
operations:  Eastern  Region  (Pointe- 
Claire),  Atlantic  Region  (Moncton),  and 
European  Area  (Brussels).  The  Eastern 
Region  and  Atlantic  Region  maintain 
testing  and  inspection  facilities  for 
Eastern  North  America.  The  European 
Area  maintains  a  facility  in  Brussels  and 
includes  Europe,  Africa  and  the  Middle 
East,  and  is  not  covered  by  this 
recognition.  Testing  in  the  European 


Area  is  contracted  to  acceptable 
laboratories  in  the  European 
community.  Certification  of  products, 
review  of  the  follow-up,  and  review  of 
the  test  results  are  accomplished  by  the 
CSA  Brussels  Office. 

The  Vancouver  (Richmond)  facility 
houses  the  headquarters  of  the  Pacific 
Rim  Operations.  The  Pacific  Rim 
Operations  include  the  following 
regional  operations:  the  Pacific  Region 
(Richmond).  Western  Region 
(Edmonton),  Japan  Operations  (Tokyo) 
and  the  Hong  Kong  Operations.  The 
Pacific  Region  and  Western  Region 
maintain  testing  and  inspection 

■  facilities  for  Western  North  America. 
The  Japan  and  Hong  Kong  Operations 

■  include  CSA  testing  facilities  in  Japan, 
Hong  Kong.  Korea.  Taiwan,  and  either 
CSA  or  contracted  inspection  facilities 
throughout  the  Pacific  Rim  countries, 
and  are  not  covered  by  this  recognition. 

Quality  Assurance 

The  Certification  and  Testing 
Division's  Engineering  and  Quality 
Assurance  (EQA)  Office  reports  to  the 
Vice  President  in  charge  of  the 
Certification  and  Testing  Division.  The 
Eastern  Operations,  Central  Operations, 
and  the  Pacific  Operations  each  has  a 
Quality  Assurance  Office,  and  all  of  the 
nine  Regional  (Area)  Offices  also  have 
Quality  Assurance  Offices.  The  Regional 
Quality  Assurance  Offices  have  a 
reporting  relationship  with  the 
respective  Operations  Quality 
Assurance  Office,  and  with  the  EQA. 

Each  Regional  Quality  Assurance 
Office  is  responsible  for  the  quality 
assurance  at  its  respective  facility.  Each 
Operations  Quality  Assurance  Office  is 
responsible  for  the  respective  quality 
assurance  at  its  operation  and  all  the 
regions  within  its  operation.  The  EQA  is 
responsible  for  the  Certification  and 
Testing  Division  Quality  Assurance, 
including  all  of  the  operations  and 
regions. 

Document  Structure 

The  Certification  &  Testing  Division's 
(C&T)  Divisional  Director  of  Engineering 
and  Quality  Assurance  (EQA) 
establishes  the  quality  assurance 
philosophy  for  the  three  Operations:  the 
Eastern.  Central,  and  Pacific  Rim.  EQA 
uses  Divisional  Quality  Documents 
(DQD)  to  establish  Quality  Assurance 
Procedures;  Certification  and  Testing 
Division  Operating  Procedures  (CDOP) 
and  Test  Packs  to  provide  evaluation 
procedures  for  products  submitted  for 
testing;  Technical  Information  Letters 
(TIL)  to  document  technical 
interpretations  of  standards;  and 
Engineering  Policy  Supplements  (EPS) 
to  provide  policies. 
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Audit  Structure 

The  CSA  audit  structure  is  multilevel. 
EQA  audits  the  regions,  the  Operations 
Quality  Assurance  Office  audits  the 
regions,  and  each  Regional  Quality 
Assurance  Office  performs  self  audits. 
In  addition,  such  outside  agencies  as  the 
Standards  Council  of  Canada  (SCC) 
perform  yearly  audits  which  involve 
EQA  representation  during  the  audit. 
Thus,  the  Edmonton  and  Moncton 
regions  were  subjected  to  at  least  five 
audits  since  July  of  1991.  and  the 
Winnipeg  region  to  at  least  four  audits. 
In  addition,  specifictechnical  audits  of 
each  region  are  performed  by  the  senior 
technical  engineer  from  the  operations 
office. 

Requirements  of  29  CFR  1910.7 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

Based  upon  the  on-site  review  reports 
and  evaluations  and  the  products  and 
standards  in  question,  CSA's  facilities 
have  adequate  floor  space  for  testing 
and  evaluation  and  an  adequate  number 
of  technical  and  professional  personnel 
to  accomplish  the  services  required  for 
the  present  workload  in  the  areas  of 
recognition  CSA  seeks. 

CSA  submitted  personal  resilmes  and 
position  descriptions  for  the  key  C&T 
Division  personnel,  which  include 
general  accountability,  reporting 
relationships,  specific  accountabilities, 
dimensions,  and  nature  and  scope.  All 
personnel  appear  to  be  suitably 
educated  and  trained  to  carry  out  their 
assigned  duties. 

Test  equipment  is  available  to 
perform  testing  in  accordance  with  the 
standards.  Test  equipment  not  available 
is  purchased  as  required. 

An  inventory  list  identifies  the 
various  pieces  of  equipment  by 
inventory  number,  instrument  name, 
model  and  serial  number,  location  in 
laboratory,  range,  accuracy,  and 
manufacturer.  The  calibration  lab 
maintains  a  separate  equipment 
inventory  list.  Operational  status  and 
calibration  information  is  maintained  on 
instrument  history  files  in  the 
calibration  laboratory. 

Manufacturer's  instructions  on  use 
and  maintenance  of  test  equipment  are 
on  file  in  the  calibration  laboratory. 
Instruction  manuals  are  available  at  the 


appropriate  work  stations.  Test 
equipment  subjected  to  overloading  or 
mishandling,  or  giving  suspect  results, 
is  returned  to  the  calibration  laboratory. 
Defective  equipment  is  retained  in  the 
instrumentation  repair  department. 
After  repairs  are  completed,  the 
instruments  are  re-calibrated  before 
release.  Tests  that  have  been  performed 
with  defective  equipment  are 
reevaluated. 

The  manager  of  ser\'ice  quality  has 
responsibility  for  the  operation  of  the 
metrology  laboratory  which  includes 
three  full  time  calibration  technologists 
who  report,  in  turn, -to  a  team 
coordinator. 

All  electrical  measuring 
instrumentation  is  calibrated  once  per 
year  at  a  minimum.  Where  equipment 
manufacturer  recommended  calibration 
intervals  are  exceeded,  the  instrument 
history  records  are  used  to  determine 
any  necessary  reduced  calibration 
intervals.  New  and  repaired  test 
equipment  is  calibrated  prior  to  use. 
Power  supplies,  although  not  accurately 
calibrated,  have  their  output  set  using 
calibrated  equipment.  Dated  calibration 
labels  are  affixed  to  the  instruments  to 
indicate  the  calibration  status. 

Calibration  and  repair  records  are 
maintained  on  the  metrology  laboratory 
computer  database.  The  data  is 
maintained  for  the  life  of  the  equipment. 
The  metrology  laboratory  computer 
database  generates  monthly  recall  lists 
on  instruments  due  for  calibration  the 
following  month.  The  team  coordinators 
and  quality  assurance  representatives 
ensure  that  the  instruments  are  returned 
for  calibration. 

Calibration  standards  are  traceable  to 
the  National  Research  Council  of 
Canada  (NRCC)  or  to  the  National 
Institute  of  Standards  and  Technology 
(NIST). 

Published  standards,  test  procedures, 
the  quality  assurance  manual,  divisional 
quality  documents,  and  divisional 
operating  procedures  all  contain 
construction  or  testing  parameters  to  be 
met  by  the  product  being  evaluated. 
These  documents  specify,  as  required, 
chronological  order  of  evaluation. 
Experienced  and  trained  personnel  are 
responsible  for  conducting  various 
stages  of  the  investigation.  The  testing 
personnel  are  generally  technical 
college  graduates. 

At  the  time  of  the  on-site  evaluation, 
not  all  requests  for  testing  were 
documented.  A  directive  has  been 
issued  requiring  the  documentation  in 
the  job  files  of  all  requests  for  tests  or 
evaluations  that  are  received  from 
customers. 

The  engineering  and  quality 
assurance  group  develops,  reviews  and 
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maintains  til  e  divisional  quality 
documents  ( >rocedures).  Procedures  are 
reviewed  cr>ce  per  year.  Senior  staff, 
audits  and  ii|vestigations  staff,  and 
engineering  ind  quality  assurance 
representati\  es  are  responsible  for 
determining  if  proc^ures  are  followed. 
Work  orders  are  prepared  for  ihe  testinig 
staiT  Mhicii  .s  pecify  the  slaiidanis  and 
clause  numfa  ?rs  to  be  followed. 

A  letter  is  sent  to  the  clients 
describing  t)  e  construction  or  tesi 
deficiencies  sn<»untered  during  the 
course  of  th«  evaJuation.  No  approval  is 
granted  unti  all  delk:ienci«s  have  been 
resolved. 

The  shipp  ng/receiving  department 
applies  iden  iiicalion  labels  directly  on 
the  test  sam|  les  to  enable  ideKtification 
after  they  ha  re  been  removed  from 
shipping  car  ons.  Techniciaas  apply 
further  identlQcation  tags,  labels  or 
direcl  niarkiugs  to  differentidte  between 
similar  same  ies  or  sets  of  samples. 

Techoicai  }olicy  deci.sions  r^ardi^g 
standards  ini  erpretations  and  deviations 
are  develope  d  by  a  coRsensu.s  of 
technical  exj  lerLs.  The  laboratory 
distributes  l<  chnical  letters  describing 
standards  pc  icy  decisions.  The 
engineering  i  ind  quality  assurajioe  group 
is  responsibl  i  for  the  development  and 
issuance  of  teciuiical  policy  decisions. 

The  tests  {Procedures  contain  the 
following:  IniMructioiis  on  equipment; 
preparation  (if  test  samples;  standard 
testiag  techn  iques;  references  to  specific 
standards  including  titles  and  dates; 
testing  equipsnent  and  accur.icies; 
precautionar ,'  statements  for  operator 
safety;  test  d  la  to  be  obtained, 
measuremen  resolution  and  data 
recording  tin  ,e;  ambient  conditions  and 
•adverse  envi  onmental  conditions;  and 
acceptam;e  c  -iteria  durirtg  tests. 

Test  proce  lures  are  reviewed  atid 
approved  by  the  engineering  and  quality 
assurance  gn  tup.  The  procedures  are 
reviewed  on<  e  per  year. 

Test  data  s  leets  and  atta4.hed  -work 
order  conlaii  the  following:  standard 
and  clause  n  imbers;  product  model 
number:  'nes  suring  and  test 
instrumt;nts:  lest  date  and  file  number, 
signature  of  1  jsterand  reviewerf 
ambient  coni  itions;  test  observations 
and  deviatio;  i;  test  data  in  the  form  of 
compliance,  ion-compliance,  or  the 
need  for  furl  ler  review.  An  Engineering 
Policy  has  bt  en  issued  that  requires  the 
documentati  m  of  the  rationale  for  the 
waiving  of  ai  y  tests  spet;ified  in  the 
appli(.:ab!esl  indard. 

The  CertiH  :ation  and  Testing  Division 
maintains  a  (  uality  a.s.sttrance  (QA) 
system  forC  A's  world-wide  network 
The  QA  Pro^  -am  of  the  Testing 
I-iboratory  is  registered  by  Quality 
Management  Institute  (QMI)  to  l.SO  Uims 


and  Z299.3.  The  Corporate  Engineering 
and  Quality  Assurance  (EQA)  Group  has 
the  responsibility  and  authuDrity  for 
overseeing  all  activities  related  to  the 
Quality  Program.  The  objed  of  the  QA 
system  is  to  ensure  technical  excellence, 
consistency  of  interpretation  and 
application  of  standiards,  consistency  of 
implementation  of  certification 
programs  and  procedures,  the  integrity 
of  the  CSA  Mark,  and  continuous 
improvement,  hi  addition,  the  QA 
System  is  desired  to  meet  National  and 
International  Accreditation  Criteria,  and 
OSHA  has  determined  that  it  meets  its 
criteria.  The  QA  System  is  documented 
as  follows: 

— "Quality  Assurance  Policy  Manual" 
(QAPM).  It  contains  the  quality 
policies  for  the  Certification  and 
Te.sting  Division  and  establishes  the 
responsibilities  for  implementation  of 
these  policies. 
— "Quality  Assuran«;e  Manual"  (QAM). 
These  manuals  describe  in  detail  the 
system  and  procedures  outlined  in  the 
QAPM.  They  are  issued  by  each 
Operation  Unit  afier  approval  by 
EQA. 
— "Divisional  Quality  Documents" 
(DQDs).  They  are  issued  and 
controlled  by  Engineering  and  Quality 
Assurance  (EQA)  and  consist  of 
additional  operating  procedures  and 
guidelines  to  be  used  by  operations 
staff. 

OSHA  is  satisfied  that  the  conditions 
noted  above  meet  the  requirements. 

Creditable  Heports/Comphint  Hondhng 

Section  1910.7(b)(4)  provides  that  an   *> 
OSHA  recognized  NRTL  must  ntaintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias.  The 
li^ratory.  in  order  to  be  recognized, 
must  also  maintain  effective  procedures 
for  handling  complaints  under  a  fair  and 
reasoiiable  system. 

The  Canadian  Standards  AssotJalion 
maintains  effedive  pro<XKlures  for 
producing  creditable  nndi.>>gs  or  reports 
that  are  objective  and  without  bias  as 
demonstrated  by  its  application  as  well 
as  the  on-site  review  report. 

CSA  has  in  force  an  appeals 
pro«:edure,  designed  primarily  for  their 
i.lients,  which  consists  of  a 
comprehensive  system  for  handling 
complaints  and  ultimately  providing  a^ 
unbiased  review  of  any  controversial 
matter.  All  ^.onipLiints  and  disputes  are 
resolved,  whenever  possible,  by  those 
directly  involved  with  the  work 
contested  or  at  the  level  of  authority 
appropriate  for  the  nature  of  the 
i-omplainiydLspute.  If  the  issue  cannot 
he  resolved,  there  are  spe«3ric  steps. 


including  appeals,  whi<Ji  may  be 

followed. 

There  is  also  a  system  in  effect 
enabling  any  interested  party  to  Hie 
complaints  concerning  certification 
related  matters,  manufacturing  related 
matters,  or  test  standards  discrepancies. 
Upon  receipt  of  a  complaint  from  a 
concerned  party,  the  appropriate  CSA 
section  would  take  tlie  matter  under 
advisement  to  determine  what 
corrective  action  should  be  taken.  All 
complaints  are  investigated  to 
determine  if  and  what  corrective  ai:tion 
may  he  necessary. 

CSA  routinely  investigates  incidents 
involving  CSA  marked  products.  This  is 
done  with  the  help  of  regulatory  and 
law  enforcentent  authorities,  consumers 
and  manufacturers.  The  investigations 
are  performed  by  the  Special  Support 
Services  group.  Their  mandate  is  to 
protect  the  integrity  of  the  H^islenHi 
CSA  Mark.  The  Special  Support 
Services  group  investigates  Hres, 
examines  products,  does  research, 
conducts  tact  finding  studies,  analyzes 
failures  and  trends  and,  when  required, 
presents  evideni:e  in  court. 

Pemtanent  records  are  compiled  to 
docunteni  all  tachnicai  and  quality 
related  activities  of  the  Certification  arni 
Testing  Division.  The  system  for 
controUiog  all  technical  and  quality    ■ 
records  is  described  in  the  Qtiaiiiy 
Assurance  Manuals  for  each  CSA  Office 

The  oertifi<:ation  reports  contain  the 
following:  name  and  location  of 
submitter  and  fadory,  title,  numljer,  and 
dale  of  standard  used  for  evaluation;  (lie 
nomfwr,  report  date,  eilition  number 
and  revision  date;  description  of 
product  inclttding  drawings, 
specifications,  and  photographs; 
<;onditions  of  product  use;  construction 
and  testing  narratives  which  describe 
how  the  product(s)  comply  with  the 
standard;  tests  and  results  of  tests; 
deviations  and  techniral  rationale  Ibr 
acceptan<:e. 

The  jobholder,  or  ixriification 
engineer,  is  responsible  for  the 
preparation  and  review  of  the  final 
report.  The  test  report  is  written  by  the 
tcniinician.  The  senior  technician  also  h 
responsible  for  reviewing  ai>d  signing 
the  test  report  before  it  is  reviewed  by 
Ihe  («rtifii:ation  engineer.  CertifK^tipn 
reports  are  revised  with  repla<;emetit 
pages.  A  new  report  is  prepan'd  if 
extensive  changes  are  requic^id.  Qjpies 
of  the  certifik^ilion  report  are  given  to 
the  custumer,  juri.sdictional  authorities, 
where  required,  and  are  placed  in 
follow-up  inspection  files  and  main 
(crtific.ition  files. 
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Type  of  Testing 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories:  testing  to  determine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  might  not  be  one  specific 
test  standard  covering  the  new  product 
or  material.  CSA  has  applied  for 
recognition  in  the  first  category.  The  test 
standards  included  in  this  recognition 
are  the  same  as  those  covered  in  the 
Rexdale  (Toronto)  recognition.  They 
were  found  to  be  appropriate  test 
standards  during  that  recognition. 

Follow-Up  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  follow-up 
procedures  to  the  extent  necessary  for 
the  particular  equipment  or  material  to 
be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 
procedures. for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label. 

The  applicant  provides  for  the 
implementation  of  control  procedures 
for  identifying  the  listed  and  labeled 
equipment  or  materials,  inspection  of 
the  production  run  of  such  items  at 
factories  for  product  evaluation 
purposes  to  assure  conformance  with 
applicable  test  standards,  and  the 
conducting  of  field  inspections  to 
monitor  and  to  assure  the  proper  use  of 
its  identifying  mark  or  labels  on 
products.  A  submitter  must  enter  into  a 
written  contract  (service  agreement) 
with  CSA  to  permit  the  use  of  the  CSA 
Mark  on  the  product.  This  agreement 
clearly  specified  the  submitter's 
responsibilities  and  the  terms  and 
conditions  for  maintaining  certification, 
such  as  the  right  of  access  by  CSA 
inspection  staff  to  listed  factories,  and 
notifying  CSA  when  changes  are  made 
to  certified  products.  These  terms  and 
conditions  are  designed  to  protect  the 
integrity  of  the  CSA  Mark,  which  is  also 
registered  as  a  certification  mark  with 
the  U.S.  Patent  Office. 

CSA  established  a  comprehensive 
field  service  program  to  ensure  that 
manufactured  products  bearing  any  CSA 
Mark  continue  to  meet  the  applicable 
requirements.  The  program  consists  of 
three  elements: 

Follow-up  Inspections; 
Re-examination  Testing;  and 
Field  Monitoring. 

Follow-up  inspections  are  conducted 
at  the  point  of  manufacturing  and 


labeling  to  ensure,  among  other  things, 
that: 

— the  CSA  Mark  is  applied  only  to 

certified  products; 
—that  the  terms  of  the  Agreement  are 

met  when  the  CSA  Mark  is  used; 
— defects  noted  during  previous 

inspections  have  been  corrected; 
— the  manufacturer  is  aware  of  any  new 

services  and  requirements; 

The  inspections  are  unannounced  and 
are  based  on  performing  a  minimum  of 
four  inspections  per  factory  per  year. 
The  frequency  varies  with  production 
volumes,  the  types  of  product  and  the 
manufacturer's  track  record. 

Wheit  products  fail  to  meet  the 
requirements.  Field  Service 
Representatives  take  action  to  have  the 
manufacturer  correct  the  defect 
immediately,  quarantine  the  stock  until 
the  product  can  be  reworked  or  re- 
evaluated by  certification  staff,  and 
remove  the  CSA  Mark  from  the  product. 

In  cases  where  it  is  difficult  to 
determine  if  a  product  or  component 
complies  with  the  requirements  strictly 
by  visual  examination,  such  products 
are  reexamined  and  tested  on  a  yearly 
basis. 

CSA  has  an  independent,  special 
investigation  unit,  the  Audits  and 
Investigations  Group,  to  monitor 
products  in  the  field,  investigate  field 
complaints,  and  provide  feedback  to  the 
standards  writing  and  certification 
process. 

Independence 

Section  1910.7(b)(3)  requires  that  an 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturer  or  vendors  of  equipment 
or  materials  being  tested.  The  applicant 
stated  in  its  application  that  it  is  in 
complete  compliance  with  this 
requirement. 

The  applicant  has  demonstrated  that 
it  is  an  independent,  iU)t-for-profit 
membership  association,  without  share 
capital,  incorporated  under  the  laws  of 
Canada  in  1919,  engaged  in  developing 
national  standards  and  providing  a 
certification  service  for  manufacturers 
wishing  to  have  their  products  certified 
as  complying  with  national  standards  or 
standards  of  foreign  countries.  The 
applicant  further  demonstrated  that  the 
organization  has  no  affiliation  with 
manufacturers  or  suppliers  of  the 
products  submitted  for  testing  and 
certification.  Several  documents  were 
submitted  as  a  part  of  the  CSA 
application  to  address  the  issue  of 
independence. 


Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  "appropriate  test  standards",  which 
are  defined,  in  part,  to  include  any 
standard  that  is  currently  designated  as 
an  ANSI  safety  designated  product 
standard.  As  to  the  non-ANSI  UL  test 
standards  for  which  CS.\  has  applied  to 
test  products  to,  OSHA  previously  had 
e.xamined  the  status  of  the  UnderwTiters 
Laboratories  Inc.  (UL)  Standards  for 
Safety  and,  in  particular,  the  method  of 
their  development,  revision  and 
implementation,  and  had  determined 
that  they  are  appropriate  test  standards 
under  the  criteria  described  in  29  CFR 
1910.7(c)  (1),  (2),  and  (3).  (See  54  FR 
25643,  25645  (6/16/89),  "Dash.  Straus 
and  Goodhue,  Inc.:  Recognition  as  a 
Nationally  Recognized  Testing 
Laboratory".  That  is,  these  standards 
specify  the  safety  requirements  for 
specific  equipment  or  classes  of 
equipment  and  are  recognized  in  the 
United  States  as  safety  standards 
providing  adequate  levels  of  safety;  they 
are  compatible  and  remain  current  with 
periodic  revisions  of  applicable  national 
codes  and  installatioii  standards;  and 
they  are  developed  by  a  standards 
developing  organization  under  a  method 
providing  for  input  and  consideration  of 
views  of  industry  groups,  experts,  users, 
consumers,  governmental  authorities, 
and  others  having  broad  experience  in 
the  safety  fields  involved. 

The  laboratory  subscribes  to  the 
ANSI/UL  standards  updating  service. 
Standards  and  revisions  are  distributed 
to  appropriate  laboratory  personnel. 
Revised  or  superseded  standards  are 
archived. 

All  other  aspects  of  the  testing  and 
certification  process,  including  test  and 
evaluation  procedures,  test  reports, 
records,  quality  assurance,  follow-up 
listing  program,  and  details  concerning 
personnel,  are  addressed  in  the  On-Site 
Review  Report  (Survey).  Ex.  10A(2),  as 
follows,  and  are  found  to  be  acceptable; 
Ponte-Claire  (Montreal)  Facility- 
Exhibit  10A(2)(A); 
Richmond  (Vancouver)  Facility — 

Exhibit  10A(2)(B); 
Moncton  Facility— Exhibit  10A(2)(C); 
Winnipeg  Facility— Exhibit  10A(2)(D); 
Edmonton  Facility— Exhibit  10A(2)(E). 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
report  and  evaluations,  and  public 
comments,  OSHA  finds  that  the 
Canadian  Standards  Association,  the 
Pointe-Claire  (Montreal),  the  Richmond 
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(Vancouver)  the  Edmonton,  the 
Moncton,  aad  the  VVinnip^  facilities. 
have  met  th<  requirements  of  29  CFR 
1910.7  to  be  recognized  by  OSHA  as  a 
Nationally  Recognized  Testing 
Laboratory  to  test  and  certify  certain 
equipment  or  materials. 

Pursuant  t )  the  authority  in  29  CFR 
1910.7,  the  (  anadian  Standards 
Association,  the  Pointe-Claire 
(Montreal)  F  tcility,-the  Richmond 
(Vancouver)  racility,  the  Edmonton 
Facility,  the  ^loncton  Facility,  and  the 
Winnipeg  Fc  cilily  are  hereby  recognized 
as  a  Nationa  ly  Recognized  Testing 
Laboratory  s  ibject  to  the  conditions 
listed  below,  This  recognition  is  limited 
to  equipmen  or  materials  which,  under 
29  CFR  Part    910,  require  testing, 
listing,  label  ng.  approval,  acceptance, 
or  certiGcatii  m,  by  a  Nationally 
Recognized  '  esting  Laboratory.  This 
recognition  i  >  limited  to  the  use  of  the 
following  lei  [  standards  for  the  testing 
and  certiflca  ion  of  equipment  or 
materials  inc  luded  within  the  scope  of 
these  standai  ds. 

CSA  has  slated  that  all  the  standards 
in  these  cate:  ;ories  are  used  to  test 
equipment  o|'  materials  which  may  be 
used  in  envifonments  under  OSHA's 
jurisdiction.  These  standards  are  all 
considered  a  )propriate  test  standards 
under  29  CF  i  1910.7(c): 

ANSI  Z21.1— I  Jousehoid  Cooking  Cl«_ 

Appliances 
ANSI  Z21.5-^  ias  CloAhes  Dryers 
ANSI  Z21.10-  Gas  Water  Heaters 
ANSI  Z21.ll-  Gas-Fired  Koora  Heaters 
ANSI  Z21. 12- Draft  Hoods 
ANSI  Z21.13-  Gas-Fired  Low-Pressure  Steam 

and  Hot  Wai  or  Heating  Boilers 
ANSI  Z2M5-  Manually  Operated  Gas 

Valves 
ANSI  Z21.17-  Domestic  Gas  Gmverslon 

Burners 
ANSI  Z3t  IS-  (^as  appliance  Pressure 

Regulalors 
ANSI  Z21.20-  Automatic  Gas  Ignition 

Systems  ant  Cumponents 
ANSI  Z21.21-  Automatic  Valves  fortiw 

Appliances 
ANSI  Z21.23-  Gas  Appliance  ThcrmosUts 
ANSI  Z21.35—  (ias  Filters  on  Appliances 
ANSI  Z21.40.1  —Gas-Fired  Absorption 

Summer  Air  Conditioning  Apptiantxs 
ANSI  Z21.44-  Gas-Fire»i  Gravity  and  Fan 

Type  Direct  i/enf  Wall  Furnaces 
ANSI  Z21.47-  (;as-Fired  CenUal  Furnaces 
ANSI  Z21.48-  Gas  Fired  Gravity  and  Fan 

Type  Floor  I  umaces 
ANSI  Z21.4*-  Gas-Fired  Gravity  and  Fan 

Type  Vcntei  Wall  Funiaces 
ANSI  Z21.56-  Gas-Fired  Fool  Heaters 
ANSI  Z21.64~  Direct  Vent  Central  Funiact^ 
ANSI  Z83  4— 1  lirect  Gas-Fired  Makc-t'p  Air 

Healers 
ANSI  Z83.S— ( las  l!nit  Heaters 
ANSI  Z83.»-<  as-Fired  Duct  Furnaces 
ANSi  Z83.ll-  Cda  Food  Ser>ice 

Gquipotent-  Rai^s  aiMl  Unit  Broiien 


ANSI  Z83.12— Gas  Food  Service 

Equipment — Baking  and  Roasting  tJvens 
ANSI  Z83. 13— Gas  Food  Service 

Equipment — Deep  Fat  Fryers 
ANSI  Z83.14— Gas  Food  Service 

Equipment — Counter  Appliances 
ANSI  Za3.15— Gas  Food  Service 

Equipment — Kettles,  Steam  Cookers,  and 

Steam  Generators 
ANSI  Z83.16— Gas-Fired  Unvented 

Commercial  and  Industrial  Heaters 
ANSI/ASME  B  17.5— Elevators  and  Escalator 

Electrical  Equipment 
ANSI/UL  1— Flexible  Metal  Conduit 
ANSiyUL  3— Flexible  Nonmetallic  Tubing  for 

Electric  Wiring 
ANSi/UL  4— Armored  Ciible 
ANSl/UL  5 — Surface  Metal  R.iccw;jys  and 

Fittings 
tJL  6— Rigid  Metal  Conduit 
ANSi/lJL  20— General  Use  Snap  Switches 
ANSI/UL — Electric  Amusement  Machines 
ANSl/UL  44— Rubber-Insulated  Wires  and 

Cables 
ANSl/UL  4&— Portable  Electric  Tools 
ANSl/UL  48— Electric  Signs 
ANSI/UL  50— Electrical  Cabinets  and  Boxes 
ANSI/UL  51 — Power-Operated  Pumps  for 

Anhydrous  Ammonia  and  LPGas 
ANSI/UL  62— Flexible  Cord  and  Fixture  Wire 
ANSl/UL  65— Electric  Wired  Cabinets 
ANSl/UL  67— Electric  Panelboards 
ANSyUL  69— ElecU-ic  Fence  Controllers 
ANSI/UL  73— Electric- Motor-Operated 

Appliances 
ANSI/UL  79— Power-Operated  Pumps  for 

Petroleum  Product  Dispensing  Sj-stems 
AN.SI/UL  82 — Electric  Gardening  Appliances 
ANSI/UL  83— Thermoplastic-insulated  Wires 

and  Cables 
ANSl/UL  87— Power-Operated  Dispensing 

Devices  for  Petroleum  Products 
ANSI/UL  94— Tests  for  Flammability  of 

Plastic  Materials  for  Parts  in  Devices  and 

Appliances 
ANSl/UL  98— Enclosed  and  Dead-Front 

Switches 
UL  104 — Elevator  Door  Locking  Devices 
ANSl/UL  114— Electric  Office  Appliances 

and  Business  Equipment 
ANSl/UL  122— Electric  Photographic 

Equipment 
ANSI/UL  130— Electric  Heating  path 
ANSI/UL  133— Wires  and  Cables  With 

Varnished  Cloth  Insulation 
UL  141 — Garment  Finishing  .Appliances 
ANSI/UL  150— Antenna  Rotators 
ANSI/UL  1,53— Portable  Electric  Lantjjs 
ANSI/UL  174— Household  Electric  Storage- 
Tank  Water  Heaters 
ANSI/UL  183— Manufactures  Wiring  Systems 
ANSI/UL  187— X-Ray  Equipment 
ANSI/l.'L  197— Commerrtal  Elertric  Cooking 

Appliances 
ANSI/UL  198B-Glass  H  Fus<-! 
ANSI/UL  198C— High-lntemiptiag-(  opacity 

Fuses,  Current  Limiting  Type 
/VNS1/UL198D— High-lntenuptiiig<ji|Mi:ity 

Class  K  Fuses 
ANSI/UL  198E— Class  R  Fuses 
ANSI/UL  198F— Plug  Fuses 
ANSI/UL  198G— Fuse  for  Supplementary 

Ovefcurrent  Protection 
ANSI/UL  198H— Class  T  Fuses 
ANSI/UL  198Lr-DC  Fuses  for  Iiuiustrial  Use 
ANSI/UL  198M— Mine-Duty  Puses 


ANSI/UL  207— Nonelectrical  Refrigerant 

Containing  Components  and  Accussorics 
ANSl/UL  209— Cellular  Metal  Floor     . 

Electrical  Raceways  and  Fittings 
ANSl/UL  224— Extruded  Insulating  Tubing 
UL  228-TDoor  Closers-Holders,  and  Integral 

Smoke  Detectors 
ANSl/UL  231-Electric  Power  Outleis 
ANSI/UL  224 A— Solid-state  Controls  for 

Appliances 
ANSI/UL  250— Household  Refri^craloi^  aiid   ■ 

Freezers 
ANSI/UL  291— Automated  Teller  Systems 
ANSI/UL  294— Access  Control  System  Units 
ANSI/UL  296— Oil  Burners 
ANSI/UL  29ft— Portable  Electric  Hand  l^mps 
ANSI/UL  303— Refrigeration  and  Air- 

Qmdilioning  Oindensing  and  Compressor 

Units 
ANSI/UL  a iO— Electrical  Quick-Gonncct 

Terminals 
ANSl/UL  325 — Door.  Drapery,  Gate,  Louver, 

and  Window  Operators  and  Systems 
ANSI/UL  343— Pumps  of  Oil-Burning 

Appliances 
ANSIAJL  347— High-Voltage  Indublri-d 

Control  Equipment 
ANSI/UL  351— Electrical  Rosettes 
ANSl/UL  353— Limit  Controls 
ANSl/UL  355— Electric  Cxud  Rcsls 
ANSI/UL  360— Liquid  Tight  Flexible  Steel 

Conduit 
ANSI/UL  372— Primary  Safely  Contnils  for 

Gas-  and  Oil-Fired  Appliances 
ANSI/UL— Solid-Fuel  and  Combination-Fuel 

Control  and  Supplementary  Fumac-es 
ANSI/UL  399— Drinking-Water  Coolers 
ANSI/UL  412— Refrigeration  Unit  Coolers 
ANSI/UL  414— Electrical  Meter  Sockets 
UL  416 — Refrigerated  Medical  CquipmrnI 
ANSI/UL  427— Refrigerating  Units 
ANSI/UL  429— Electrically  Operated  Valves 
ANSI/UL  430— Electric  Waste  Disposers 
UL  444 — Communications  Cables 
ANSI/UL  448— Pumps  for  Fire  Protection 

Service 
ANSI/UL  452— Antenna  Discharge  Units 
ANSI/HL  464— Audible  Signal  Appliamxs 
ANSI/UL  465— Central  Cooling  Air 

Conditioners 
ANSI/UL  466— Electric  Scales 
ANSI/UL  467— Electrical  Grounding  and 

Bonding  Equipment 
ANSI/IjL  469 — Musical  Instruntcnls  and 

Accessories 
ANSL/UL  471 — Ojmmercial  Refrigerators  a»id 

Frefz»!rs 
ANSl/UL  474— DebumidiHers 
ANSI/l!L  478— Information-Processing  and 

Business  Equipment 
AN.SI/UL  482— Portable  Sun/Heat  Lamjw 
ANSl/UL  484— Room  Air  Conditioners 
A  NSl/UL  486A— Wire  Connectors  and 

Soldering  Lugs  for  Use  With  Copfier 

Conductors 
ANSl/UL  486B— Wire  Connectors  fc»r  Use 

With  Aluminum  Conductors 
ANSI/UL  486C— Splicing  Wire  Connot  tors 
ANSI/UL  486D— Insulated  Wire  Connectors 

for  Use  With  Undergroiuid  Conductors 
ANSI/UL  486E— Equipment  Wiring 

Terminals  for  Use  With  Aluminum  aiMt/<>r 

tapper  Conductors 
AN.Si/UL  489— Molded-Case  Circuit  Breakers 

and  Circuit-Breaker  Enclosures 


ANSI/UL  493— Thermoplastic-Insulated 
Underground  F«»der  and  Brant  h-Girciiil 
t  Jibles 
ANSI/UL  495— Pi)wcr-()p.!nit..ri  D.sp.nKing 

De\'ices  for  LPGas 
A\SI/UL  49«i— Edison-Base  UmpholeliHs, 
ANSUUL497— Protectors  for 

(]uDununi(u)tion  Circuits 
I  iL  497A — Secondary  Protei  tors  (oi 

Communication  Circuits 
AN.SI/1;l  497B— I'roiw.tors  for  Dal- 

(Communication  and  Fir  .Mann  I  jn  u'W 
ANSI/UL  498— Attachment  Plugs  .ir.J 

Receptacles 
ANSI/liL 499— Electric  Heating  Appiia...t:» 
ANSI/UL  5(XS— Speciality  Transfom^.'rs 
ANSI/UL  .507— Electric  Fans 
AN.Sr/l'L  'S08— Electric  Industrial  tAifUi.il 

EqDip;r.'iit 
AN.SIALS  10— Insulating  Tape 
ANSI/UL  51 1— Porcelain  Elc.  tri.  CU-hJs 

Knohs,  and  Tubtis 
ANSI/UL  512— F-.ischoWers 
ANSI/UL514A— Metallic  f>ul((;tB»».-> 

Electrical 
ANSI/UL  514B— Fitti.iigs  forliinduit  auri 

Outlet  Boxes 
ANSI/UL  574(>-Nonnu>lHlIicOullei  B..xes. 

FJush-Dcvii.e  Boxes  and  (Covers 
ANSI/UL  519— lmpedence-Profe«,t.^d  Motors 
ANSI/UL  541— R.iftigcrated  V.-ndtng 

Machines 
ANSi/UL  .^42— Lamphold.:rs,  Sli<rti-rh.,  ai,ii 

Starter  Holders  for  Fluorescent  Lsnips 
AN.SI/I  ;L  .543— Impn»gn.ited-Fib«;r  E!ci  tric-jl 

Omduit 
UL  .544— Elet.trii.  Mtdical  and  Dft;tiil 

Equipment 
ANSl/l  !L  547— Thcnnal  ProfM.lori.  foi 

Eli't.tric  Motors 
ANSI/UL  551— TrEns-former-Tj  p.r  Ar. 

Weli?i!i};  Machines 
ANSI/UL  5.59— Heat  Pumps 
A NSI/t  IL  560— EIec:tric  Hoine-L,tu>j.lry 

Cijuipmenf 
ANSr/riL  .561— Floor  Finishing  Mai  hiiiev 
ANSI/UL  .563— Ice  Makers 
ANSI/UL  574— Electric  Oil  Hivlfj 
ANiSI/t  L  60.3- Power  Supplies  U»  I  s.  With 

Hurglar-Alarm  Systems 
ANSI/I  !L  609— Lotai  Burglar- A  lam,  t  'i;  <v 

and  .Svstems 
ANSi/i  'L  621— I.  o  CriMni  M.iki  ;s 
ANSJ/ULb.32— Eltf.:»riral!v  AiinalnJ 

Transnutters 
AN.SJ/UL  ti.i<»— ii)tnisioil-Ui!tei  liu.>  l;^.'^^ 
A\.SI/I  :L  65J~.S<  heriule  40  uml  8U  Ki^i.! 

l'V(:{J)mluit 
ANSl/t  !L  651  A— Type  l^B  .isid  A  R:yUi  l»VC 

(>);jdi;itan.l  HDPFConiJiiit 
IJL(»64— Oj.-nniercial  fClasr  IV)  VU-u'.rh  Drv 

Cliwning  M.K.hiues 
ANSl/1  ;L  674- lil.^lrii  Motors  and 
( ;<'i)rrators  for  Use  in  H.iz;iril<u/s 
(('lasniJiedJ  Lim  alioiis 
ANSI/UL  676— Undi-rwainr  Lij^liting  F.Murr^v 
A\SI/UL68(>— Emergenc  y  Vault  Vfr.ltiahjrs 

Jiv.d  Vault  Ventilating  Parts 
ANSI/l  1.  696— E'ectric  Toys 
ANSI/t  IL  697  -Toy  Transtorinrrs 
ANSI/I  I.  6'WI— Industrial  ( j)ntn)l  l-:i,.")ip')!!-nt 
for  I'm-  in  Hazardous  (tCLi-fsifiein  l^niitii-wis 
ANSI.'l  'L  7«l.5— Power  Ventilators 
I  IL  710— t;r»'ase  Extractors  for  Kxluitst  DihJs 
AN.SI/UL  719— Nonmetallic  .Shijathe.1  Caljles 
AN.SI/UL  726— 0)1-Fire.l  Hoil<>r  As».?.mI)I..« 


Federal  Register  /  Vol.  59,  No.  152  /  Tupsday.  August  9,  1994  /  Notices 


40607 


ANSI/UL  727— Oil-Fired  Ontral  Funiaces 
ANSI/UL  729— Oil-Fired  Floor  Furnaces 
ANSI/UL  730— Oil-Fired  Wall  Furnaces 
ANSl/UL  731— Oil-Fired  Unit  Heaters 
ANSI/UL  732-OiI-Finni  Water  Healers 
UL  733 — Oil-Firwl  Air  Healers  and  Dirw.t- 

Fired  Heaters 
ANSI/UL  74hA— PolymerM  Matenals— .Short 

Term  Property  Evaluations 
ANSI/UL  746B— Polym.?ric  Materials— Long 

Term  Property  Evaluations 
ANSr/UL  746G— Polymeric  Mslen-iLs— Use 

in  Electrical  Equipinent  Evatii^ions 
ANSI/UL  746E— Polvmc-ric  Materials— 
lndu.striat  Laminates,  Filam>^nl  Wound 
Tubing,  N'ulamizeti  Fibre.  a,id  Mafi^ri.il"; 
I  Ispd  in  Printed  WiringJBoanli 
ANSI/l  'L  74?}— Household  D)shH.»shers 
ANSI/UL  751- Vending  Mach  t^> 
ANSI/UL  7.56— Coin  arrd  Currr.nry  Changer* 

and  Actuators 
I  IL  763— Mofor-Op«r!)i.tJ  Oimtnen  ial  Ftuxt 

Pmpari.ng  Mac  hines 
ANSl/UL  773— PItig-ln  I^K.k:ng-Type 

Phot()control<i  for  I  Isp  With  Area  Li;:h;ing 
ANSl/UL  77.3A— Nonindu-strial  Phf»forIcf  tri, 

.Switches  for  Lighting  (>inrr>,l 
UL  775— (Jraphis  Ac's  Equipment 
ANSI/UL  778— Motor-()pi?rafed  Water  Pumps 
ANSI/UL  781— I'ortbblfi  Elw.trir  Lighting 
Units  for  Vsc  in  Haranlous  iCIsMified) 
Lot  at  i Otis 
ANSI/I  IL  783— Electric  Flashlights  and 
Lnntems  for  U.se  in  Hazardous  Lr>catiot:s, 
Class  I,  (kfiiips  C  and  D 
UL  795— (>jmmer<  ial-Industrial  (Jas-Heating 

Eijuipnient 
ANSI/UL  796— Printeii-VVinng  Btwrds 
ANSI/UL 797— Elei;lr;(.  Me'.allit  Tuhii!;; 
UL  810— Caiv.ciDrs 
AN.SI/UL  813— Commro  i.il  A:i.iio 

Equipment 
ANSI/I  IL  814— <  ;.is  Toll.-  Sig.o  ;,:iil  l-^nnum 

C»\)\c 
AN.SI/UL  817-<^>rd  .Sets  .lu.i  P.iw.  i  Supply 

(x)rds 
AN.SI/UL  823-Cle«.lrn;  M.:.i!irs  fcu  Iki-  in 

Hazardou.";  (t:idssiried)  Loi.a'iims 
AN.SI/I  1,  «J6— Housi^h.ild  E!p<  tj«  (:!o..i.s 
ANSl/UL  «J4— Hf-aliag,  VV«J.::  Supply,  and 

Power  Bo'.i«*rs— iiiei  trie 
UL  H42 -Valves  for  l-!,ij;in;rtl)!i-  FluiiK 
Arvi.SI/UL844— E!.:clrJt.  Lighiii.gFixlMr'.s  I..i 

1,'se  in  H  iZHn'i.ijs  (ClassiilcdJ  LiHajtii.r.s 
ANSI/UL  845— Kledr^.  Motor  (.imln.!      " 

{'.••nicis 
ANSI/l  )L  H54'-.S,:r\i.  •■  Ei.trrtui .;  t:;)ljl<- 
ANSI/UL857— El.ictric  Bu.sways  ai)d 

Asso«iatoil  Fittings 
ANSI/l  'I,  85h- Hoiis.  bold  Llw.lrii,  Hiinu,  s 
I  L  858A— .S..f:ly-Rel3t,.d  .Solid  .Stat.* 

(>>ntrols  for  F^Jectric  Rangi>s 
ANSI/l  L  859— IVrsoual  (;riMN<>ing 

Appliame 
A\.SI/I;L  863— Ulectrn;  TiiDK-ludti.'aiing.i'til 

Re(  onling  .Appliam.fs 
AN.SI/l  iL  8l>7— Eli'.troMiitJc  Air  CI.-aiiHis 
AMSI/I  IL  86!>— Lletiriciil  .S«t\ )«k  F.qiiipir.,;i)i 
ANSI/I  IL  86'tA— Re( -r:-:)!  <•  .Sl.ii.ij.iid  for 

Servici-  E<|ui|>m<>nl 
ANM/I  L  870— VVir»>u.i\s.  Aiixtliaiy'  i;i;tti-rs, 

and  As.'Mh  iated  Fittings 
.^NSI/I  L  873— Eleciriui!  T«'n>]>!raluii«- 
liMiicaiing  and  H<!gulatingE))uipnirul 
ANSI/UL  875— F>,:f»-ic  Diy  Biitti  H.'atiT*. 


AN.SI/UL  877— (:in,uit  Breakers  and  Circmt- 
Brt-aker  Enclosun-  for  Use  in  Haz.udt>iih 
(Classified)  LiNations 
AN.SI/I  IL  879— Electn>d.'  Reo'pl.iLlt*  tm 

(Jas-Tul)e  Signs 
ANSI/UL  883-Fan-C«)il  Units  and  R.ii>m-Kaii 

Heater  Units 
ANSI/l  'L  884—1  ndorfliwr  Eletlri.:;.! 

Raceways  and  Fittings 
AN.SI/I  !L  886 -4:)ear!cal  Outlet  Bijx.*  a„d 
Fittings  for  I  'sp  in  Hazanlwis  irjimlfMil) 
l4K:ation.s 
ANSI/UL  891— l>vd-Fiont  Elcilrii^il 

Sviilchlxiards 
AN.SI,  UL  894— SwiUJses  for  I  ls«  i;i. 
H.iZJii-(ii);is  U'lassified)  Locatiuns 
I 'L  896— Oil-Biimino  .Stoves 
ANSI/l  ;L  910— Test  Method  fvi  F:n-  «,id 
.Sm«)ke  Cbara<  tensticx  of  ElH«:trit.«I  jii«l 
OpIind-FiUnCi.'iies 
AN.SI/UL  913— Intrinsically  .Safe  App;,i:ii„s 
anil  Ass!K  ia-ed  Apparatus  for  Use  in  Clurv 
1.  II,  and  in.  Division  I,  HaKinlmis 
(('lassificd)  Lotations 
A  N.SI/t  ,'L  916 — Energy  Ma)iagcm«n)l 

Equipment 
AN.SI/I  IL  917— iTIiM  k-Operated  Swi!.  h.> 
ANSI/UL  9L'i-(i;-T>mercial  Electrit 

D)shw;<shers 
ANSI/l  L  923— Mi<  niw.ive(>iokJn« 

Appliancts 
AN.ri/l  IL  924— fcrnfTT^ntn/  Linhting  .ui.i 

Power  Eqtiijiiricnt 
ANSI/I  L  935— FliJorsis-nf-Ump  Bii\U<'.' 
ANSI/UL  941— (.Vojnd-Fnidt  Circuit 

Inlemipters 
ANSI/l  ;l  «1«1— Hobby  and  Sports  Fq.)i|U7>.>..t 
ANSI/UL  9t>4— EIrt  trically  lloatod  B.-.ldiri;^ 
AN.SI/UL  9ri9~At.« king  and  UU-lii/g 

.Sy^^lems 
ANSl/l  'L  977— Fused  Power-Cin.uit  TUm.,^ 
ANSI/I  IL  982— \ft)|.)r-Ojv>r,ited  F.kul 

Pri'p;!!in>;  Viaclmies 
AN.SI/I  'L  9H3-Si;rveil!an*  ..•  (i»n.cr;;N 
ANSI; I  L  984- Hen'n:tric  Rcfrigeiau!  M..ii.> 

(>)r,ipr«>ssi)rs 
ANSl/l  L  987-Slis;wjn.ir>  .-u>d  Fi)>.d  l-l«.ti« 

TiHils 
I  'I.  9'»l-Ti-sls  f/,r  .S.,frtv-R.I;.Ifd  (..„«!.. 1'. 

Employii.g.Solid-Stiitc  Di-viiKS 
AXSI/I  L  '»98— -liniiitJinors 
AN.'-I.t  L  1002— niectricaily  OjU'rat.  d  Valve- 
foi>  t  si<  in  ltd;i.;nlous  ICJassifM-d)  Lk.iIioh- 
ANSI.  I  L  HK14—r!ci.lxii.  Motors 
A.N.SI,l  L  m>5— FKKirii  Flatirous 
AN.Si'UL  lOtJH-  A.:unn:.!i<  Tr.»r..s{ii 

Sm  ill  .lilts 
AN.Sl/IL  itIKt-    K.  i  t  p?.  i  ||.  I'iiip 
CoTnltnutiiiins  tut  lls«!  in  Ha£ai<i<j^- 
KUassifiiHi)  L'H  ;i!ions 
ANSI/UL  KIl.'-l'imiT  S>:|ipii.;s 
At«.St/l!l.  1017     I!,  cliii.  Va>;uumi:i..ii 

M..'i  hini's  ami  )41ower  Cleaners 
ANSl/I  L  1(11  S  - Elci  irir  Aqiiariuiii     • 

L'fpi'pmeul 
A?>;.S!/t't  lO.'O-^   IhermalCiitnlf!,!!,)  I  v   In 
'    FJiti.lrii.rfl  .appliances  and  ( Annpor-nU 
I  'L  1(122 — Line  IsoLiifd  VTiinifors 
AN.SI.'I  L  i02  »— i:jf(  Trie  Air  Healers 
AN.SI/I  ;L  1026-  hl.?ctric  Hous<:bolo  (  JNiLint; 

and  FoimI-.Si'u  iiig  Ap|)!iaii(  es 
A»MSI/I iL •m28--Lle«,1ric  Hair-Clippi.,}; ii„.t 

-.Shaving  A ppiiHiiM's 
ANSI/l  IL  10^9— HiKh-hifensity  Djsi.iuij?- 

Lamp  Hidtasls 
.'MviM.'l  ;l  >n.iiV   StinttlMwl  Healer  i:1imi.-.i«s 
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Antilheft  Alarms  and 
1042— lElectric  Baseboard  Heating 
d  Power  Systems 


1053-  C 


round-Fault  Sensing  and 
»ment 
Special-Use  Switches 

1  Blocks 
Machine-Tool  Wires  and 

oltage  AC  and  DC  Power 
Used  in  Enclosures 
1069-4Hospital  Signaling  and 
lipment 
Medium  Voltage  Power 

1076-  Proprietary  Burglar-Alarm 

tns 
1077-fSupplementar>'  Protectors 
Equipment 
Electric  Swimming  Pool 
and  Chlorinators 
Household  Electric  Coffee 

Type  Appliances 
Household  Electric  Skillets 
Appliances 
1086-4Household  Trash 


i-Tj  pe , 


Molded-Case  Switches 
1088-fTemp)orary  Lighting  Strings 
ic  Snow  Movers 
Control  Equipment 
1096-|-Electric  Central  Air-Heating 


ANS!/UL  1037- 

Devices 
ANSI/UL 

Equipment 
I'L1047— Isolati 

Equipment 
ANSI/UL  1 

Relaying  Equi 
ANSI/UL  1054- 
IIL  1059— Term  na 
ANSI/UL  1063- 

Cables 
ULl06fr— Low- 
Circuit  BreakeJ^ 
ANSI/UL 

Nursf  Call  Eq 
ANSI/LL  1072- 

Cables 
ANSI/UL 

Units  and  Svs  ems 
ANSI/UL  1 

for  Use  in  Electrical 
ANSI/UL  1081 

Pumps,  Filter 
ANSI/UL  1082 

Makers  and  Bowing 
ANSI/UL  1083 
and  Frying- 
ANSI/UL 

Compactors 
ANSI/UL  1087 
ANSI/UL 

ANSI/UL  10904Electr 
UL  1092—1 
ANSI/UL 

Equipment 
ANSI/UL  1097 

for  Use  in  Elettrical 
ANSI/UL  1203- -Expl 
Ignition-Proo 
in  Hazardous 
4JL  1206— Elect 
•  Washing  Equ 
ANSI/UL  1207 
Hazardous  (C 
ANSI/UL  1 
UL  1236— Elect 
ANSI/UL 
With  Flamm. 
Devices 
UL  1240— Clec 

Dr\  ing  Equipjnen 
ANSi/UL12-!l 

Swimming 
ANSI/UL  1242 
UL  1244— Eleci 

Measuring 
ANSI/UL  1261 

"Pools  and 
ANSI/UL  1262 
UL  1270— Rad; 

and  Accessofes 
ANSI/UL  1277 
Tray  Cables ' 
Members 
UL  1278— Movfcble 

Hung  Electrii 
ANSI/UL  1283 

Filter 
ANSI/UL  1286f-Offi 
ANSI/UL  131d|-D 

Units 
ANSI/UL 

Petroleum  Pfcducts 
UL  1323— Scaf  old 
ANSI/UL  1409  -Low 
Without  Cat!  ode 


1238-  -Co 

jblel 
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Double  Insulation  Systems 
Equipment 
osion-Proof  and  Dust- 
Electrical  Equipment  for  Use 
[Classified)  Ijjcations 
ic  Commercial  Clofhes- 
pment 

Sewage  Pumps  for  Use  in 
assified)  Locations 
230+Am.ateur  Movie  Lights 
ic  Batter\:  Chargers 

ntrol  Equipment  for  Use 
Liquid  Dispensing 


PiOl 


;ar  d 


ic  Commercial  Clothes- 

t 
lunction  Boxfs  for 
Lighting  FLxtvires 
Intermediate  Metal  Conduit 
ical  and  Electronic 
Testing  Equipment 
Electric  Water  Heaters  for 
1  TiiJ)s 

Laboratory  Equipment 
Receivers.  Audio  Systems. 

Electrical  Power  and  Control 
ith  Optional  Optical-Fiber 

and  Wall- or  Ceiling- 
Room  Heaters 
-Electromagnetic-Interference 

Ice  Furnishings 
irect  Plug-In  Transformer 

ISlsi-Nonmetallic  Safety  Cans  for 


Hoists 

-Voltage  Video  Products 
Ray-Tube  Displays 


ANSI/UL  1410— Television  Receivers  and 

High-Voltage  Video  Products 
ANSI/UL  1411- Transformers  and  Motor 
Transformers  for  Use  In  Audio-.  Radio-, 
and  Television-Type  Appliances 
ANSI/UL  1412— Fusing  Resistors  and 
Temperature-Limited  Resistors  for  Radio- 
and  Television-Type  Appliances 
ANSI/UL  1413— High-Voltage  Components 

for  Television-Type  Appliances 
ANSI/UL  1414— Across-the-LJne,  Antenna- 
Coupling,  and  Line-by-Pass  Capacitors  for 
Radio-  and  Television-Type  Appliances 
ANSI/UL  1416— Overcurrcnt  and 
Overtempcrature  Protectors  for  Radio-  and 
Television-Type  Appliances 
ANSI/UL  1417— Special  Fuses  for  Radio-  and 

Television-Type  A'ppliances 
ANSI/UL  14 -.8— Implosion-Protected 
Cathode-Ka>  Tubes  for  Television-Type 
Appliances 
UL  1419 — Professional  Video  and  Audio 

Equipment 
ANSI/UL  1429— Pullout  Switches 
ANSI/UL  1433— Control  Centers  for 

Changing  Message  Type  Electric  Signs 
ANSI/UL  1436— Outlet  Circuit  Testers  and 

Similar  Indicating  Devices 
UL  1437— Electrical  Analog  Instruments. 

Panellward  Types 
ANSI/UL  1438— Household  Electric  Drip- 
Type  Coffee  Makers 
ANSI/UL  1441— Coated  ElecUical  Sleeving 
ANSI/UL  1445— Electric  Water  Bed  Heaters 
ANSI/UL  1447— Electric  Lawn  Mowers 
ANSI/UL  1448— Electric  Hedge  Trimmers 
UL  1449 — Transient  Voltage  Surge 

Suppressors 
ANSI/UL  1450— Motor-Operated  Air 
Compressors,  Vacuum  Pumps  and  Painting. 
Equipment 
ANSI/UL  1453— Electric  Booster  and 

Commercial  Storage  Tank  VVater  Heaters 
UL  1459 — Telephone  Equipment 
UL  1492— Audio  and  Video  Equipment 
A!^SI/UL  1555— Electric  Coin-Operated 

Clothes-Washing  Equipment  . 
ANSI/UL  1556— Electric  Coin-Operated 

Clothes-Drving  Equipment 
ANSI/UL  1557— Electrically  Isolated 

Sf  micbnductor  Devices 
UL  1558-tMetal-Enclo5ed  Low-Voltage    . 

Power  Circuit  Breaker  Switchgcar 
ANSl'UL  1559— Insfct-Control  Equipment. 

Electrocution  Type 
ANSI/UL  1561— Large  General  Pucpose 

Transformers 
UL  1562— Transformers.  Distribution,-Dry 

T\  pe— Over  600  Volts 
ANSI/UL  1563— Electric  Hot  Tubs.  Spas,  and 

Associated  Equipment 
ANSI/UL  1564— IndusU-ial  Batter>- Chargers 
ANSI/UL  1565— Wire  Positioning  Devices 
UL  1567 — Receptacles  and  Switches 

Intended  for  Use  With  Aluminum  Wire 
ANSI/UL  1569— Metal-Clad  Cables 
ANSI/UL  1570— Fluorescent  Lighting 

Fixtures 
ANSI/UL  1571— Incandescent  Lighting 

Fixtures 
ANSI/UL  1572— High  Intensity  Discharge 

Lighting  Fixtures 
ANSI/UL  1573— Stage  and  Studio  Lighting 

Units 
ANSI/UL  1574— Track  Lighting  Systems 
ANSI/UL  1577— Optical  Isolators 


ANSI/UL  1581— Reference  Standard  for 

Electrical  Wires,  Cables,  and  Flexible 

Cx)rds 
ANSI/UL  1585— Class  2  and  Class  3 

Transformers 
UL  1594— Sewing  and  Cutting  Machines 
\JL  1604— Electrical  Equipment  for  Use  in 

Class  I  and  Class  II,  Division  2  and  Class 

III  Hazardous  (Classified)  Locations 
ANSI/UL  1610— Central-Station  Burglar- 
Alarm  Units 
ANSI/UL  1624- Light  Industrial  and  Fixed 

Electric  Tools 
ANSI/UL  1635— Digital  Burglar  Alarm 
.  Communicator  System  Units 
ANSI/UL  1638— Visual  Signaling  Appliances 
ANSI/UL  1647— Motor-Operated  Massage 

and  Exercise  Machines 
UL  1660— Liquid-Tight  Flexible  Nonmetallic 

Conduit 
ANSI/UL  1662-^Electric  Chain  Saws 
ANSI/UL  1666— Standard  Test  for  Flame 

Propagation  Height  of  Electrical  and 

Optical-Fiber  Cables  Installed  Vertically  in 

Shafts 
UL  1676— Discharge  Path  Resistors 
UL  1681— Wiring  Device  Configurations 
ANSI/UL  1727— Commercial  Electric 

Personal  Grooming  Appliances 
ANSI/UL  1773— Termination  Boxes 
UL  1778— Uninterruptible  Power  Supply 

Equipment 
ANSI/UL  1786— Nightlights 
UL  1795 — Hydromassage  Bathtubs 
UL  1812— Ducted  Heat  Recovery  Ventilators 
UL  1815— Nonducted  Heat  Recovery 
.  Ventilators 
UL  1863 — Communication  Circuit 

Accessories  .      " 

ANSI/UL  1876— Isolating  Signal  and 

Feedback  Transformers  for  Use  in 

Electronic  Equipment 
UL  1917— Solid-State  Fan  Speed  Controls    • 
UL  1950 — Information  Technology 

Equipment  Including  Electrical  Business 

Equipment 
UL-1963— Refrigerant  Recovery/Recycling 

Equipment 
UL  1995— Heating  and  Cooling  Equipment 
UL  2097— Reference  Standard  for  Double 
Insulation  Systems  for  Use  in  Electronic 
Equipment. . 

■    The  Canadicin  Standards  Association  . 
must  also  abide  by  the  following 
conditions  of  its  recognition,  in  addition 
to  those  already  required  by  29  CFR 
1910.7; 

This  recognition  applies  to  the 
Canadian  Standards  Association 
facilities  in  Canada  only.  Specifically, 
-CSA's  facilities  in  Pointe-Claire 
(Montreal)  Richmond  (Vancouver). 
Edmonton.  Moncton,  and  Winnipeg:   " 

Products  tested  or  evaluated  at  other 
CSA  facilities  (or  independent  facilities 
that  may  be  used  by  CSA  for  the 
purpose  of  testing  equipment)  must  be  - 
re-evaluated  by  a  CSA  facility 
recognized  as  an  NTRL  by  OSHA  (i.e.. 
the  recognized  CSA  facilities  will 
critically  review  the  complete  test  data 
package,  ensure  the  data  was  collected 
by  qualified  and  independent  sources. 


and  physi»:ally  evaluate  the  prodiifrt'i: 
t  oinponunt.s  and  consiruciion; 

This  rerognifion  also  does  no»  apply 
to  ;iijy  aspeirt  of  any  Canadian  Standards 
Associstion  program  vvhit;h  i«;  svaihbh 
only  to  qualified  maniifa«,1urer<;  and  is 
based  upon  the  NR1X',s  evaluation  and 
a«:s:redit3tion  of  the  manufarlnrFr's 
(]ijnlity  assiirant-e  program; 

The  Occupational  Safety  and  Heafth 
Admiriistration  shall  be  allowed  a!;ces.s 
to  CSA's  facilities  and  records  for 
purposes  of  ascertaining  cont>nuin>; 
compliance  with  the  terms  of  its 
recognition  and  to  investignle  »s  O.SHA 
deem.s  netxssary; 

If  CSA  has  reason  to  doubt  f  h« 
efjica(.y  of  any  test  stan<lard  it  is  u.sing 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  orgdaization  with  appropriate 
relevant  information  upon  whirh  its 
•;onta}nis-are  ba.sed; 

CSA  shall  not  engage  in  or  p«;m.it 
others  to  engage  in  any 
misrepresentation  of  the  scope  of 
conditions  of  its  recognition.  As  part  of 
this  condition,  CSA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  rei»gnized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indi«;atiiig  the  spef.ifii: 
equipment  orinaterial  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products;- 

CSA  shall  inform  OS! LA  as  soon  as 
possible,  in  writing,  of  any  change  ol 
ownership,  facilities,  or  key  personnel, 
including  details; 

CSA  wiH  continue  to  meet  tlio 
requirements  for  recognition  in  al^ areas 
where  it  has  been  recogiiized,  and 

CSA  will  always  cooperate  with 
.OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
reiroguition  and  29  CFR  1910.7 

Effective  Dale 
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This  r«»gnition  will  become  effediv*} 
on  August  9, 1994  and  will  be  valid  for 
a. period  of  five  years  from  the  date  of 
the  recognition  of  the  Rexdale  (Toronto) 
fat;ility,  that  is,  until  I)et»mber  24. 1997, 
unless  temiinatcd  prior  to  that  date,  in 
Bf.cordance  with  29  CFR  1910.7. 
Joseph  A.  Dear, 
Assiftant  Sffi.Tctary. 

IFR  Doc  94-19387  Filo.J  H-»^-V4;  8:45  aiui 
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Pension  and  Wetfare  Benefits 
Administration 

[ApplFcation  No.  0-S679  and  0-9680] 

Proposed  Exemptions;  Lake  Daflas 
Telephone  Company,  Inc.  Defined 
Benefit  Pension  Pfan 

AGENCY:  Pension  and  Weiiarc  Benefits 

Administration,  l.alx>r. 

action:  Notice  of  proposed  exemptions 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Set:urity 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code) 


Writlcn  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notic* 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  ivith  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Ai,1, 
requests  for  hearing  within  45  days  from 
the  date  of  publicatjon  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  he.aring  should  state:  (1)  the  name, 
addre.ss,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in: the  exemption  and  the 
manner  in  which  the  person  would  bo 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  eviden<»  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  lea.st  three 
«x>pies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-.')649,  U.S.  Department  of 
l-ibor,  2P0  Constitution  Avenue,  NW,, 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notic-e  of 
Fropo.sed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
i«spe«.-tion  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  I>)parfment  of 
Ubor.  Room  N-.-JSO?,  200  C^mstitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  lo  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  hy 


the  appli.anl  ..nd  the  Oppanmetil 
within  !.■>  davs  of  the  date  of  publus.'iiin 
m  (h(i  Federal  Register.  Such  notif*^ 
shall  include  .i  copy  of  the  notice  «<f 
proposed  e\emption  .is  publishwl  in  i».< 
Federal  Register  and  shall  infonn 
inl»'r(;st«:d  persons  of  their  right  tn    " 
comment  and  to  Tex\ueKi  a  hparint? 
(wh»;re  appropriate). 

SUPPLEMENTARY  IMFORMATIOH:  The 
proposed  exemptions  were  requ<-..st«*d  iii 
appliiations  filed  pursuant  to se«.tion   ' 
408(a)  of  the  Ain  and/or  section 
497.>(c)(2)  of  the  Code,  and  in 
accordance  with  pro«.edures  set  torth  m 
29  CFR  Pan  2.570,  Subpart  B  (55  FR 
328.16.  .32H4 7,  August  10, 1990). 
Effet  live  Deta'mber  31.  l'J7«,  se«.fian 
102  of  Reorganization  Plan  No.  4  ol 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authoritv  ol  the  Set.reiary 
of  the  Trciisury  to  issue  exempt ion.s  of 
the  type  requested  to  the  Secretary  of 
I^bor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  soli'ly 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarize*!  below.  Interested  persons 
are  referred  to  the  applif:ations  on  file 
with  the  Department  for  a  complete 
statement  of  the  farts  and 
repre.sentafions. 

Lake  Dallas  Telephone  Company,  Inc. 
Defined  R<mefit  Pension  Plan  (Pnusion 
Plan)  and  Uke  Dallas  Telephone , 
Company,  Inc.  401{k)  Profit  Sharing 
Plan  (P/S  Plan;  (>)Ilectively,  the  Plans) 
I.ocated  in  Uke  Dallas,  Texas 

|Applii.^i!iim  Nos.  0-0679  am)  l>-<)i>tiM 

Proposed  Exemption 

The  Department  is  con.sidering 
granting  an  exerrptiun  under  the 
authority  of  si?i:tion  403(a)  of  the  Ai;t 
and  se«.tion  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  pro<»dures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (:>.') 
FR  ,12«:t6.  .12847.  August  10,  1990.)  If 
the  exemption  is  grained,  the 
reslri.  lions  of  .sections  406(a).  40«j  (b)(1) 
and  ib)(2)  of  the  Act  and  the  sanrtions 
resulting  from  the  application  of  seuiou 
4975  of  the  Code,  by  reason  of  seiJion 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  sale 
from  the  Plans  of  two  interests  (the 
Interests)  in  a  certain  partnership  to 
l-ike  Cities  L^nd  and  Development,  Inc. 
(Lake  Oties),  an  affiliate  of  the  Plans' 
sponsor  and  a  party  In  interest  with 
respert  to  the  Plans,  provided  that  thr 
following  conditions  are  satisfied: 

(1)  the  sale  will  be  a  one-time  rash 
transixlion; 
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(2)  no  comirtissions 
paid  by  the  Plqns 
and 

(3)  the  sale 
a)  the  aggregate 
Interests  on  this 
aggregate  inve!  tment 
Interests  to  the 
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or  fees  will  be 
as  a  result  of  the  sale; 


f  rice  will  be  the  higher  of: 
fair  market  value  of  the 
date  of  the  sale;  or  b)  the 

cost  of  the 
Plans  of  $129, 146.64. 


Summary  of  F  icts  and  Representations 

1.  The  Plans  were  established  January 
1. 1985.  The  P  msion  Plan  is  a  defined 
benefit  plan,  a  id  the  P/S  Plan  is  a  profit 
sharing  plan.  The  Plans  have 
approximate^  30  participants  which 
participate  in  both  Plans.  As  of 
December  31.  [993.  the  Pension  Plan 
had  $433,943.  .9  in  total  assets,  and  the 
P/S  Plan  had  31.708.137.83  in  total 
assets.  Lake  Dillas  Telephone  Company. 
Inc.  is  the  spoi  isor  of  the  Plans  (the 
Employer).  Th  i  Employer  is  a  regulated 
telephone  corr  pany  with  $19.5  million 
in  assets  incor  Dorated  in  the  State  of 
Texas,  and  it  p  rovides  telephone  service 
to  approximati  dy  4,900  subscribers  in 
Denton  Count; '.  Texas.  The  Employer  is 
a  wholly-own(  d  subsidiary  of  Tele-Max. 
Inc.  Lake  Citiep  is  an  affiliate  of  the 
Employer.  Th^  Plans'  trustees  are  Kitna 
R.  Griggs.  Preadent  of  the  Employer. 
Greg  A.  GrossJExecutive  Vice  President 
of  the  Employer,  and  Helen  Hutto, 
Director  of  Adininistration  of  the 
Employer  (the  Trustees). 

2.  In  April  ^d  May  of  1986, 
respectively,  tne  Pension  Plan 
purchased  a  4.76%  interest  (P/P 
Interest)  for  $24,500  in  cash;  and  the  P/ 
S  Plan  purchased  a  20.48%  interest  for 
$105,350  in  ash  (P/S  Interest, 
collectively:  the  Interests)  in  CFNVEST 
Southlake  Joir  t  Venture  (the 
Partnership). '  "he  Interests  are  minority 
interests  and  ire  not  publicly  traded. 
The  Plans'  Tn  stees  made  the  decision 
for  the  Plans  t )  invest  in  the 
Partnership,  fi  t  the  time  of  acquisition, 
the  P/P  Interei  it  represented 
approximately  56%  of  the  Pension 
Plan's  assets  and  the  P/S  Interest 
represented  afiproximately  39%  of  the 
P/S  Plan's  ass  !ts.' 

3.  The  Partr  ership  is  a  general 
partnership  jo  nt  venture  created  in 
1986  for  the  ecclusive  purpose  of 
purchasing  a  ;  .75  acre  tract  of 
undeveloped  and  in  Southlake.  Texas 
(the  Land)  an(  holding  it  as  investment. 
It  is  representi  fd  that  the  Land  is  the 
only  asset  owned  by  the  Partnership, 


'  The  Departme^it 
acquire  and  hold 
fiduciary  responsi  bi 
Subtitle  B,  Title  1 
Department  herei: 
violations  of  Part 
result  of  the  acqu 
by  the  Plans. 


notes  that  the  decisions  to 
he  Interests  are  governed  by  the 

ility  requirements  of  Part  4. 
jf  the  Act  In  this  regard,  the 
is  not  proposing  relief  for  any 
which  may  have  arisen  as  a 
ition  and  holding  of  the  Interests 


which  holds  no  investments  and 
conducts  no  business  other  than  holding 
and  managingthe Land.  The 
Partnership  was  designed  primarily  for 
investment  by  tax  exempt  entities  such 
as  employee  retirement  plans,  although 
ownership  of  Partnership  interests  is  not 
limited  to  such  entities.  The  Partnership 
currently  consists  of  eighteen  partners, 
fourteen  of  which  are  employee 
retirement  plans.  The  assets  of  the 
Partnership  are  managed  by  Robert 
Cecil,  the  general  partner  and  consultant 
to  the  Partnership.  The  Partnership  is  an 
unrelated  party  to  the  Plan,  the 
Employer,  the  holding  company  and 
affiliates  of  the  Employer.  At  the  time 
the  Partnership  was  formed,  the  city  of 
Southlake.  Texas  was  expected  to 
expand  rapidly.  However,  it  is 
represented  that  the  real  estate  market 
has  not  proven  to  be  as  profitable  as 
originally  projected. 

4.  It  is  represented  that  because  there 
is  not  an  established  market  for  the 
Interests  and  because  theLand  is  the 
only  asset  owned  by  the  Partnership,  the 
Interests  are  valued  according  to  the 
proportionate  value  of  the  underlying 
Land.  In  this  regard,  the  applicant 
submitted  an  affidavit  dated  April  6. 
1994.  prepared  by  Mr.  Cecil  (the 
Affidavit).  In  the  Affidavit.  Mr.  Cecil 
stated  that  he  is  independent  of  the 
Plans,  the  Employer  and  Lake  Cities,  the 
proposed  purchaser  of  the  Interests.  Mr. 
Cecil  represented  that  when  considering 
the  book  value  of  the  Partnership,  its     . 
financial  condition,  lack  of  earning 
capacity,  the  potential  return  on  the 
investment,  as  well  as  the  history  and 
nature  of  the  Partnership  and  the  lack  of 
a  market  or  comparable  sales  for  the 
Interests,  it  was  his  opinion  that  the 
Interests  have  no  value  in  and  of 
themselves.  Rather,  the  only  value  to  be 
attributed  to  the  Interests  is  the 
proportionate  underlying  value  of  the 
Land.  Each  Plan's  pro  rata  ownership 
Interest  in  the  Land  represents  the 
maximum  fair  market  value  of  that 
Interest,  before  any  discounts  for 
minority  interests  and  lack  of 
marketability. 

5.  The  Land  was  appraised  (the 
Appraisal)  on  June  29, 1993,  by  Jeffrey 
A.  Walbum  (Mr.  Walbum).  an 
independent  certified  real  estate 
appraiser  in  the  State  of  Texas.  The 
Land,  which  is  located  in  the  City  of 
Southlake,  Tarrant  County,  Texas,  is 
vacant  and  contains  3.75  acres.  Mr. 
Walbum  determined  that  the  fair  market 
value  of  the  Land  was  $450,000  as  of 
June  29, 1993.  Accordingly,  the 
maximum  fair  market  value  of  the  P/P 
Interest  was  $21,420  and  the  fair  market 
value  of  the  P/S  Interest  was  $92,160, 
for  an  aggregate  fair  market  value  of 


$113,580.  As  such,  as  of  December  31. 
1993  the  P/P  Interest  represents  4.94% 
of  the  Pension  Plan's  total  assets,  and  P/ 
S  Interest  represents  5.4%  of  the  P/S 
Plan's  total  assets. 

6.  Currently,  the  Plans  are  receiving 
no  income  from  their  investment.  To 
date,  the  P/S  Plan  and  the  Pension  Plan 
have  received  distributions  of  $3,845.37 
and  $894.28.  respectively,  from  their 
investment.^  Since  the  original  . 
acquisition  of  the  Interests,  certain 
additional  capital  contributions  and 
holding  costs  have  been  paid  to  the 
Partnership  by  the  Plans  in  the  aggregate 
amount  of  $4,036.29  (the  Holding 
Costs),  with  the  P/S  Plan  and  the 
Pension  Plan  paying  $3,394.76  and 
$641.53.  respectively. 

7.  The  Trustees  have  made  several 
unsuccessful  attempts  to  sell  the 
Interests  to  the  other  members  of  the 
Partnership.  In  this  regard,  the 
Partnership  also  has  attempted  to  sell 
the  Land,  and  a  "for  sale"  sign  has  been 
posted  on  the  Land  for  approximately 
two  years.  In  this  regard,  the  applicant 
represents  that  in  rural  areas  it  is  the 
custom  to  sell  undeveloped  lots  by 
posting  signs  on  the  property  rather 
than  hiring  a  real  estate  broker.  The 
Trustees  believe  that  their  inability  to 
sell  the  Interests  is  primarily  due  to  the 
fact  that  the  Interests  are  minority 
interests  and  also  due  to  a  decline  in  the 
real  estate  market.  It  is  represented  that 
there  is  no  established  market  for  the 
Interests.  Moreover,  because  the  Plans 
hold  minority  Interests,  they  cannot 
force  a  sale  of  the  Land. 

8.  On  April  1, 1993,  the  Employer 
amended  the  P/S  Plan  in  order  to 
provide  participant  directed 
investments  pursuant  to  section  404(q) 
of  the  Act  and  the  regulations 
thereunder.  The  P/S  Plan  participants 
will  be  able  to  invest  in  mutual  funds 
provided  by  PaineWebber  Trust 
Company  (Paine  Webber).  Paine  Webber 
will  provide  third  party  administration 
and  record  keeping  required  to 
administer  the  P/S  Plan.  The  applicant 
represents  that  because  Paine  Webber 
mutual  funds  are  unable  to  accept  in- 
kind  transfers  of  the  P/S  Plan's  assets, 
all  P/S  Plan  assets  must  be  liquidated 
before  they  can  be  invested  in  the 
mutual  fund  options  and  subject  to 
participant  direction.  Until  that  time, 
the  P/S  Plan  must  incur  the  added 
administrative  expense  of  separately 
trusteeing  and  accounting  for  the  P/S 
Interest. 


2  Proceeds  were  paid  by  the  State  of  Texas  to  the 
Partnership  as  payment  for  a  right  of  way  on  the 
Land.  The  Partnership  in  turn  distributed  the 
payments  to  each  partner  on  a  proportionate  basis. 


9.  For  these  reasons,  the  applicant 
proposes  to  sell  the  Interests  to  Lake 
Citie.s,  a  wholly  owned  subsidiary  of 
Tele-Jvlax,  Inc.,  and  therefore  an  affiliate 
of  the  Employer.  Lake  Cities  desires  to 
purchase  the  Interests  in  a  one-time 
cash  transaction.  The  purchase  price 
will  be  the  greater  of:  a)  the  aggregate 
fair  market  value  of  the  Interests  on  the 
date  of  the  sale; '  or  h)  the  aggregate 
investment  cost  (the  Aggregate 
Investment  Cost)  of  the  Interests  to  the 
Plans  of  $129,146.64.*  It  is  also 
represented  that  neither  Lake  Cities*,  nor 
any  of  its  affiliates  own  property 
adjacent  to  or  near  the  Partnership 
Land.  Furthermore,  no  individual  owner 
of  the  Employer  (or  any  parent  or 
subsidiary)  own  any  interests  in  the 
Partnership,  interest  in  the  underlying 
Land,  or  interest  in  any  real  property 
adjacent  to  or  near  the  Partnership 
Land. 

10.  It  is  represented  that  the  proposed 
transaction  is  administratively  feasible, 
in  the  interest  and  protection  of  the 
Plans'  participants  and  beneficiaries. 
The  sale  would  be  a  one-time  cash 
transaction  and  the  Plans  would  incur 
no  expenses  or  commissions  with 
respect  to  the  sale.  The  proposed 
transaction  would  enable  the  Plans  to 
liquidate  its  assets  and  would  facilitate 
restructuring  of  the  P/S  Plan.  The 
proposed  sale  is^jrotective  of  the  Plans 
because  Lake  Cities  will  purchase  the 
Interests  from  the  Plans  for  the  greater 
of  a)  the  aggregate  fair  market  value  of 
the  Interests  on  the  date  of  the  sale;  or 
b)  the  Aggregate  Investment  Cost  of  the 
Interests  to  the  Plans  of  $129,146.64. 
Also,  the  Plans  will  be  relieved  of  any 
liability  with  respect  to  the  Partnership. 
Furthermore,  the  applicant  represents 
that  any  amounts  received  by  the  Plans 
as  a  result  of  the  proposed  transaction, 
which  are  in  excess  of  the  fair  market 
value  of  the  Interests,  will  be  treated  as 
contributions  to  the  Plans,  but  that  these 
contributions  will  not  exceed 
limitations  of  section  415  of  the  Internal 
Revenue  Code. 

11.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 


•  The  applicant  represents  thai  the  fair  market 
value  will  not  be  discounted  for  the  Interests"  lack 
of  marketability  or  the  fact  thai  ihe  Interests  are 
minority  interests. 

'The  Aggregate  Investment  Cast  is  determined  as 
follows.  1  he  aggregate  purchase  price  to  the  Plans 
was  Si 29.850  (S24.500  for  the  P/P  Interest  + 
S105.350  for  Ihe  P/S  Interest)  plus  Ihe  aggregate 
Holding  Costs  of  S4.036.29  (S641.53  for  the  Pension 
Plan  +  S3.394.76  for  Ihe  P/S  Plan)  minus  the 
aggregate  distributions  to  the  Plans  of  $4,739.65 
(5894  28  for  the  P/P  Interest  +  S3.845.37  for  the  P/ 
S  Inlere-si).  Numerically,  this  is  as  follows 
((S129.850  ♦  S4.036.29)  -  $4,739.65))  . 
S129.14G.64  for  the  Aggregate  Investment  Cosi  lo 
:he  Plar.s. 


the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(1)  the  sale  will  be  a  one-time  cash 
transaction; 

(2)  no  commissions  or  fees  will  be 
paid  bv  the  Plans  as  a  result  of  the  sale; 

(3)  the  sale  will  enable  the  Plans  to 
liquidate  its  assets  and  will  facilitate 
restructuring  of  the  P/S  Plan; 

(4)  the  sale  will  allow  the  Plans  to 
divest  of  non-income  producing 
Interests  that  have  depreciated  in  value; 
and 

(5)  the  sale  price  will  be  the  higher  of 
a)  the  aggregate  fair  market  value  of  the 
Interests  on  the  da.te  of  the  sale;  or  b)  the 
aggregate  investment  cost  of  the 
Interests  to  the  Plans  of  $129,146.64. 

Tax  Consequences  of  Transaction 

The  Department  of  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  an  affiliate 
thereoO  results  in  the  plan  either  paying 
less  or  receiving  more  than  fair  market 
value,  such  excess  may  be  considered  to 
be  a  contribution  by  the  sponsoring 
employer  to  the  plan,  and  therefore 
must  be  examined  under  the  applicable 
provisions  of  the  Internal  Revenue 
Code,  including  sections  401(a)(4).  404 
and  415. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

The  Prudential  Insurance  Company  of 
America  Located  in  New  Jersey 

lApplication  No.  D-9692J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  effective 
December  31;  1991,  the  restrictions  of 
section  406  (a)  and  406(b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code  shall  not 
apply  to  the  transfer  by  the  Prudential 
Insurance  Company  of  America 
(Prudential)  t>f  certain  assets  from  its 
general  account  (the  General  Account) 
into  a  separate  account  (the  Separate 
Account),  established  and  managed  hy 
Prudential,  in  connection  with  the 
conversion  of  one  of  Prudential's  non- 
participating  group  annuity  contracts 
(the  Non-Participating  Annuity 
Contract)  to  a  participating  group 
annuity  contract  (the  Participating 


Annuity  Contract),  issued  by  Prudential 
to  the  Retirement  Program  Plan  for 
Employees  of  Union  Carbide 
Corporation  and  its  subsidiary 
companies  (the  Plan)  and  funded 
through  the  assets  transferred  to  the 
Separate  Account;  provided  that  the 
following  conditions  are  met:  (a) 
Prudential  transferred  to  the  Separate 
Account  sufficient  assets  to  create  a 
reserve  the  value  of  which  equaled  or 
exceeded  103%  of  the  value  of  the 
Participating  Annuity  Contract 
liabilities,  as  of  December  31 .  1991 ;  (b) 
an  independent  qualified  appraiser 
determined  the  fair  market  value  of  the 
assets  transferred  into  the  Separate 
Account,  as  of  the  date  of  such  transfer: 
(c)  Prudential  irrevocably  guarantees  the 
payment  of  benefits  under  the 
Participating  Annuity  Contract  to  the 
former  participants  of  the  Plan  who 
retired  prior  to  December  31.  1985,  (the 
ReUrees);  (d)  no  additional  contribution 
from  the  Union  Carbide  Corporation 
(Union  Carbide)  or  its  subsidiary 
companies  or  the  Plan  was  or  will  be 
required  to  fund  benefits  to  the  Retirees 
or  to  any  other  participants  and 
beneficiaries  of  the  Plan;  (e)  prior  to  the 
transfer  of  assets  between  the  General 
Account  and  the  Separate  Account. 
Union  Carbide,  acting  as  fiduciary  on 
behalf  of  the  Plan,  determined  that  the 
transaction  was  feasible,  in  the  interest 
of  and  protective  of  the  Plan  and  its 
participants  and  beneficiaries  and 
would  not  affect  the  payment  of  benefits 
to  the  Retirees;  (f)  Union  Carbide 
determined  that  the  terms  and 
conditions  of  the  transaction  were  at 
least  as  favorable  as  those  negotiated  at 
arm's  length  in  similar  transactions  with 
unrelated  third  parties;  (g)  prior  to  the 
conversion,  Union  Carbide  negotiated, 
reviewed,  and  approved  the  transaction, 
and  will  monitor  the  transaction;  (h)  • 
Union  Carbide  reviewed  the  appraisal 
and  approved  the  transfer  of  each  of  the 
assets  into  the  Separate  Account  prior  to 
the  date  the  transaction  was  entered; 
and  (i)  the  Plan  incurred  no  fees, 
commissions  rosts,  expenses,  or  other 
charges  a-^sociated  with  the  transaction 
and  will  pay  no  addition  compensation 
as  a  result  of  the  conversion  of  the  Non- 
Participating  Annuity  Contract  to  the 
Particippting  Annuity  Contract. "^ 
Effective  Date:  If  granted,  this 
exemption  will  be  effective  Decenilier 
31.  1991. 


"  For  pi;rpo,^es  of  this  proposed  exemption 
references  to  specific  provisions  of  title  I  of  inp  Ail. 
unless  otherwise  specified,  refer  also  lo  ihe 
corres|jonding  provi.sions  of  ihe  Cwic. 
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Saauaary  of  Faqte  aad  Representations 

1.  The  Plan  is  p  defined  benefit  plan 
thai  is  lax  qualifjed  under  section  401(a) 
of  the  Code.  Thej  Plan  is  funded  by  a 
trust  that  is  exempt  from  tax  under 
section  501(a)  oB  the  Code. 
Manufacturers  Hanover  Trust  Company 
serves  as  the  trustee  for  the  Plan.  The 
Plan  had  total  as  seU  of  approximately 
S3  I  biilion  and  S2.58  billion,  as  of 
December  31,  IS  90.  and  1991. 
respectively.  It  iji  also  represented  that 
there  were  approximately  64.000  active 
individual  parti(  :ipants  in  the  Plan,  as  of 
December  31. 1?91.  and  approximately 
23,900  Retirees. 

2.  The  sponso  ■  of  the  Plan  is  Union 
Carbide  and  its  j  ubsidiaries.  Union 
Carbide  is  a  larg ;  chemical 
manufacturer  w  th  operations  in  the 
United  States  and  in  countries  abroad. 
Union  Carbide  i  >  a  New^  York 
corporation  witli  its  principal  place  of 
business  locatec  in  Danbury. 
Connecticut.  Ur  ion  Carbide  employs 
approximately  3  7.756  persons  and.  as  of 
December  31,  V.  90,  had  total  assets  of 
approximately  S  8.133  billion. 

3.  Prudential  provides  a  variety  of 
insurance  products  and  services, 
including  participating  and  non- 
participating  an  luity  contracts,  funding, 
and  asset  mana^  ement  to  pension  and 
profit-sharing  p  ans  subject  to  the 
provisions  of  Title  I  of  the  Act.  In  this 
regard,  it  is  repisented  that  Prudential 
and  its  affiliates  provided  insurance 
products  and  se  rvices  to  the  Plan  prior 
to  the  conversic  a.  Accordingly. 
Prudential  and  ts  affiliates  were  parties 
in  interest  with  respect  to  the  Plan  when 
the  transaction  vas  entered. 

4.  On  Septem  )er  30, 1985.  Union 
Carbide  establis  led  a  plan  (the  Spinoff 
Plan)  that  was  s  sparate  from  the  Plan 
which  is  the  su  iject  of  this  proposed 
exemption.  At  t  lat  time,  the  liabilities 
lor  the  accrued  )enefits  of  former 
participants  wh  o  had  retired  on  or 
before  Septemb  jr  30. 1985,  and  assets  in 
an  amount  exce  eding  all  such  liabilities 
were  transferrer  from  the  Plan  to  the 
Spinoff  Plan.  U  lion  Carbide  then, 
pursuant  to  sec  ion  4043  of  the  Act. 
iilsd  a  notice  o  intent  to  terminate  the 
Spinoff  Plan  ui  der  section  4041  of  the 
Act  and  receivt  d  a  favorable 
determination   Btter  from  the  Internal 
Revenue  Servic  s  and  the  Pension 
Benefit  Guaran  y  Corporation. 
.Accordingly,  th  e  Spinoff  Plan  was  then 
terminated  and  the  excess  assets 
reverted  to  Uni  jn  Carbide. 

(t  is  represen  ed  that  Union  Carbide 
purchased  irrei  ocable  annuity  contracts 
iTom  Prudential  to  cover  all  vested 
accrued  benefits  of  the  former 
participants  in  the  Spinoff  Plan  at  the 


time  it  was  terminated.  One  of  the 
annuity  contracts  purchased  was  the 
Non-Pafticipating  Annuity  Contract 
which  is  involved  in  this  proposed 
exemption.  However,  because  the  actual 
dale  of  Union  Carbide's  purchase  of  the 
Non-Participating  Annuity  Contract  was 
subsequent  to  the  effective  date  of  the 
termination  of  the  Spinoff  Plan.  Union 
Carbide  determined  that  it  would  cover 
certain  additional  former  participants  of 
the  Plan  who  had  retired  between 
September  30.  1985.  and  December  31. 
1985.  Accordingly,  under  the  terms  of 
the  Non-Participating  Annuity  Contract, 
Prudential  agreed  to  provide  an 
irrevocable  commitment  to  cover  and 
guarantee  the  payment  of  all  benefits  for 
those  former  participants  who  retired  on 
or  before  December  31,  1985.  and  their 
beneficiaries.  It  is  represented  that  these 
Retirees  ceased  to  be  participants  of  the 
Plan,  pursuant  to  29  CFR  §2510.3- 
3(d)(2)(i:)  of  the  Department's 
regulations,  as  such  individuals 
received  a  certificate  describing  the 
benefits  to  which  they  were  entitled,  the 
entire  benefit  rights  of  such  individuals 
were  fully  guaranteed  by  Prudential, 
and  such  rights  are  enforceable  by  the 
sole  choice  of  such  individuals  against 
Prudential.  However,  because  the  Non- 
Participating  Contract  covered  this 
additional  group  of  retirees  it  is 
represented  that  the  Non-Participating 
Contract  was  issued  by  Prudential  to  the 
Plan.  Further,  because  the  Plan  is  the 
named  holder  under  the  provisions  of 
such  contract,  it  is  represented  that  the 
Non-Participating  Annuity  Contract  is 
deemed  to  be  an  asset  of  the  Plan  and 
is  subject  to  the  discretion  of  Union 
Carbide,  acting  as  fiduciary  for  the  Plan. 

5.  Subsequent  to  the  purchase  of  the 
Non-Participating  Annuity  Contract,  the 
Separate  Account  was  established  for 
the  purpose  of  converting  the  Non- 
Participating  Annuity  Contract  held  by 
the  Plan  into  a  Participating  Annuity 
Contract  funded  through  the  Separate 
Account.  The  Separate  Account  was 
funded  with  fixed  income  investments 
(the  Fixed  Income  Assets)  transferred 
from  the  segment  of  Prudential's 
General  Account  to  which  liability  for 
the  benefits  provided  under  the  Non- 
Participating  Annuity  Contract  had  been 
assigned.  It  is  represented  that  the  in- 
kind  transfer  of  the  Fixed  Income  Assets 
avoided  transaction  costs  in  connection 
with  the  acquisition  by  the  Separate 
Account  of  a  suitable  portfolio. 

It  is  represented  that  the  Non- 
Participating  Annuity  Contract  was 
converted  to  a  Participating  Annuity 
Contract  funded  through  the  Separate 
Account  in  order  for  the  Plan  and  the 
Retirees  to  take  advantage,  in  the  event 
of  Pnidential's  insolvency,  of  the 


additional  protection  from  the  creditors 
of  the  insurer  which  is  typically 
available  from  a  separate  account 
structure,  and  also  to  obtain  for  thePlan 
the  opportunity  to  participate  risk  free 
in  any  Separate  Account  earnings.  It  is 
represented  that  when  the  transaction 
was  entered,  the  terms  of  the 
Participating  Annuity  Contract  were  at  ;. 
least  as  fevorable  as  those  provided 
under  the  Non-Participating  Annuity 
Contract.  Union  Carbide  further 
represents  that  the  Participating 
Annuity  Contract  provides  the  same 
level  and  guarantee  of  benefit  payments 
to  Retirees  as  were  provided  under  the 
terms  of  the  Non-Participating  Annuity 
Contract.  In  this  regard,  it  is  represented 
that  the  contractual  relationship  of  the 
Retirees  with  Prudential  was  not 
impacted  by  the  conversion  of  the  Non- 
Participating  Annuity  Contract  to  the 
Participating  Annuity  Contract,  as  the 
individual  certificates  which  wei-e 
issued  to  the  Retirees  described  the 
benefits  which  the  Retirees  are  entitled 
to  receive  and  provided  those  Retirees 
with  the  right  to  enforce  the  obligation  .  - 
to  pay  those  benefits  directly  against 
Prudential.  It  is  further  represented  that 
neither  of  these  factors  was  affected  by 
the  conversion,  because  the  guarantees 
provided  in  the  individual  certificates 
are  not  dependent  on  the  continuation 
of  the  particular  group  annuity  contract 
under  which  the  certificates  were 
issued.  No  additional  contribution  of 
assets  was  or  will  be  required  from 
Union  Carbide  or  the  Plan  to  Prudential 
or  the  Separate  Account  in  order  to  fund 
benefits  guaranted  under-the  terms  of 
the  Participating  Annuity  Contract.  In 
the  event  that  the  Fixed  Income  Assets 
transferred  to  the  Separate  Account  are 
insuffiqient  to  pay  all  benefits,  it  is 
represented  that  Prudential's  General  ■ 
Account  continues  to  provide  an 
irrevocable  guarantee  for  the  payment  of 
benefits. 

Prudential  established  the  Separate 
Account,  and  selected  and  transferred 
the  assets  into  the  Separate  Account, 
subject  to  the  approval  of  Union  Carbide 
acting  as  fiduciary  on  behalf  of  the  Plan. 
Once  transferred,  all  of  the  underlying 
assets  of  the  Separate  Account  were 
managed  by  Prudential  or  its  affiliates 
exclusively.  However,  it  is  represented 
that  Prudential  did  not  provide 
investment  advice  to  Union  Carbide  nor 
exercise  discretionary'  control  with 
respect  to  the  decision  to  convert  the 
Non-Participating  Annuity  Contract  into 
the  Participating  Annuity  Contract. 

6.  The  Separate  Account  was 
established  by  Prudential  as  a  separate 
account  under  the  definition  as  set  forth 
in  section  3(17)  of  die  Act.  The 
investment  guidelines  for  the  Separate 
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Account  (the  Investment  Guidelines) 
imposed  certain  percentage  limitations 
on  the  amount  that  the  Separate 
Account  could  invest  in  each  sector  of 
the  fixed  income  security  market  and 
restricted  investment  to  no  more  than 
five  percent  (5%)  of  its  assets  in 
securities  issued  by  a  single  issuer. 
Other  restrictions  included  that  the 
Separate  Account,  could  invest  no  more 
than  twenty-five  percent  (25%)  of  its 
assets  in  securities  rated  Baa,  and  a 
maximum  of  seventy-five  percent  (75%) 
of  its  assets  in  a  combination  of 
.  securities  that  have  been  rated  A  or  Baa 
by  one  or  more  rating  agency  selected  bv 
the  issuer  of  such  securities.  These 
Investment  Guidelines  corresponded  to 
the  guidelines  relaling  to  the  qualify  of 
investments  held  in  the  segment  of 
Prudential's  General  Account  to  which 
the  Non-Participating  Annuity  Contract 
was  assigned.  Further,  the  Separate    . 
.Account  is  required  to  be  passively 
managed  by  Pnidential  in  a  manner 
intended  to  maintain  this  assetyiiability 
match.     . 

7.  Once  the  Separate  Account  was 
established,  Prudential  transferred  the 
Fixed  Income  Assets  in-kind  from  its 
General  Account  to  the  Separate 
Account.  The  Fixed  Income  Assets 
consisted  entirely  of  a  dedicated  bond 
portfolio,  containing  either  publicly 
traded  or  privately  placed  bonds." 
Further,  the  value  of  the  Fixed  Income 
Assets  transferred  from  the  General 
Account  represented  the  remaining 
liabilities  under  the  Non-Participating 
Annuity  Contract  plus  an  amount  in 
excess  of  such  liabilities  sufficient  to 
establish  a  reser\'e  as  required  by 
applicable  state  insurance  law. 
Prudential's  intention  was  to  use  the 
Fixed  Income  Assets  to  provide  for  the 
payment  of  benefits  and  reasonable 
expenses  related  thereto  under  the  terms 
of  the  Participating  Annuity  Contract 
maintained  by  the  Separate  Account. 
However.  Prudential  has  also  provided 
an  irrevocable  commitment  of  the  assets 
of  its  General  Account  to  pay  benefits  to 
the  Retirees  under  the  terms  of  the 
Participating  Annuity  Contract  and  the 
Separate  Account.  For  this  reason,  it  is 
represented  that  there  was  no  incentive 
for  Prudential  to  have  transferred  assets 
other  than  those  of  the  highest  quality 
to  the  Separate  Account.  Accordingly,  • 
on  December  31,  1991,  Prudential 
transferred  Fixed  Income  Assets,  valued 
at  approximately  $1  billion,  from  its 
General  Account  to  the  Separate 


Account.''  Prudential  represents  that 
this  method  of  funding  the  Separate 
Account  avoided  the  transaction  costs 
that  would  have  been  incurred,  had 
assets  held  in  Prudential's  General 
Account  been  liquidated  and 
appropriate  securities  been  purchased 
on  behalf  of  the  Separate  .Account  with 
the  proceeds  from  such  a  sale. 

8.  Prudential  is  uncertain  as  to 
whether  the  transaction,  es 
consummated,  involved  violations  of 
section  406(a)  and  406(b)'of  the  Act.  In 
this  regard,  the  prohibited  transaction 
analysis  depends  on  whether  the 
Separate  Account  is  deemed  to  hold 
"plan  assets"  that  are  subject  to  the 
fiduciary  responsibility  provisions-of 
the  Act,  such  that  Prudential's  transfer 
of  such  assets  from  the  General  Account 
to  the  Separate  Account  may  have 
constituted  a  direct  or  indirect  transfer 
of  assets  between  a  plan  and  a  part  v  in 
interest,  described  in  section  406(a)(1) 
(Afand(D)oftheAct.'' 

If  the  Separate  Account  contained 
Plan  assets,  the  question  becomes 


'It  is  represented  thai  a  portfolio  is  consideieo 
dedicated  if  there  is  a  cash-flou  match  to  the 
liabilities  under  the  contract  for  the  first' twelve 
months  and  thereafter  a  duration  match  (within 
■ine-half  year)  on  subseqiie.ii  liibiiiiies 


'  Prudential  represents  that  the  in-kind  irinner  of 
the  Fixed  Income  Assets  to  i.he  Sf  parete  Accouni 
also  permitted  Prudential  to  recognize  cena.n 
statutory  gains  on  its  financial  statements  It  i^ 
rppresented  that  at  the  lime  of  the  transfpr.  the 
mariiet  value  of  the  tr.ansfened  assets  exc^eded  the 
Ixjok  value  at  which  the  assets  had  been  carried  on 
Pnidential's  financial  statements.  Becai,se  assets  in 
a  separate  account  must  be  reported  at  market 
\alue.  the  statutory  income  statement  surplus 
reflected  a  gain  in  the  amount  of  the  difference 
between  book  value  and  market  voii:e  .J\s  the 
surplus  of  a  mutual  insurance  coir.psr.v  is  the 
equivalent  of  equity  capital,  it  is  represe.n'ed  that 
the  surplus  gain  reflected  or.  Prudenlial's  fina.noai 
schedules  reflected  a  strengthening  of  its  fin&rciai 
condition. 

"Section  29  CFR  2510.3-ieilhl  of  the 
Dejiaitment's  regulations  provides,  i,-,  p«:t.  ihai  a 
separate  account  does  not  hold  "pian  assets'  for 
ptirposes  of  the  Act,  if  it  is  maintained  .sclelvin 
connection  with  fixed  contractual  obligations  of  ihf 
insurance  company  under  whicr.  t.he  an-.ounis 
-  payable  to  the  plan  are  not  affected  in  a'ny  monner 
by  the  investment  performance  of  t.ie  sejiarare 
account.  In  the  opinion  of  Prudential,  tjecause  there 
is  a  possibility  that  the  ?lan  may  pa.ticipate  in  the 
investment  performance  of  the  Separa'.e  Acccujnt 
under  the  tenns  of  the  Participating  .Annuitv 
Contract,  it  would  appear  that  the  under.'virg  assets 
of  the  Separate  Accouni  are  not  el.gibie  for  this 
exception  to  the  plan  assets  regulation  and  ihoi 
such  assets  are  "plan  assets." 

Further.  Prudential  believes  t.-^ai  t.ie  Sepa.'al* 
Account  could  be  deemed  to  hold  "pUn  assets    for 
purposes  of  the  Act.  because  the  assets  of  the 
Separate  Account  do  not  appear  tcbe  held  i.*. 
connection  with  a  "guaranteed  benef);  policv."  as 
defined  in  section  401(b)(21(B!  of  fie  ,"ict  Section 
■»0l(b)(2)(B).  defines  the  term  "guararreec  benefit 
policy"  to  mean  an  insurance  policy  or  contract  to 
the  extent  that  such  policy  or  conirac;  provides  for 
benefits  the  amount  of  which  is  guaranteed  bv  ;he 
insurer  Such  term  includes  anv  surplus  in  a 
separate  account,  but  excludes  any  other  portion  of 
a  separate  account.  Under  section  40ifbn2'.  the 
assets  of  a  plan  are  deemed  to  include  such 
"guaranteed  benefit  policy"  but  are  not.  scleiv  b\ 
reason  of  the  issuance  of  such  policy  opened  to 
include  the  assets  of  the  insurer 


whether  Prudential  acted  as  a  fiduciar) 
w  iih  respect  to  the  Separate  Account  ,',! 
the  time  the  Fixed  Income  Assets  wert- 
transferred.  In  Prudentials  view, 
exemptive  relief  from  section  406(bj 
may  be  necessary,  because  Prudential 
approved  the  assets  transferred  to  the 
.Separate  Account  from  the  segment  of 
Prudentials  General  Account  that 
formerly  backed  the  Non-Participatin); 
Annuity  Contract,  or  because  Prudential 
is  the  manager  of  the  Separate  .Accoun! 
even  though  the  Separate  Account  did 
not  hold  any  cash  or  other  assets  until 
after  the  transfer  took  place  In  this 
regard,  however.  Prudential  represent*. 
that  Union  Carbide  acted  as  fiduciar\ 
with  respect  to  the  Plan,  as  discussed 
more  fully  in  paragraph  number  elevt-n 
below.  Accordingly,  Prudential  has 
requested  exemptive  relief  from  set  iic, 
4G6(a)  and  406(b)  for  the  transactior. 
described  herein. 

9.  It  is  represented  that  all  of  the 
assets  in  the  Separate  Account  are  and 
will  be  managed  exclusively  bv 
Prudential  or  its  affiUates  and  that 
Prudential  receives  from  the  Separate 
Account  certain  customarv-  fees  and 
charges  to  compensate  for  sen  ices 
performed  and  risks  assumed  by 
Prudential.  In  this  regard.  Prudential 
receives  an  annual  administrative 
charge  equal  to  .05%  of  the  outst^ndir.w 
liabilities  under  the  terms  of  the 
Participating  Annuity  Contract  and  an 
annual  investment  management  and 
custodial  fee  equal  to  .45%  of  the  valiit  • 
of  the  Separate  Account.  Prudential  also 
receives  risk  chaises  fixed  at  .90%  of 
the  Participating  Annuity  Contract 
liability  amount  which  accrues  daiiv 
beginning  January  1, 1992.  In  this 
regard,  it  is  represented  that  such  Ti<^k 
charges  are  deducted  from  the  Separate 
Account  on  a  quarterly  basis  and  that 
withdrawal  of  risk  charges  from  the 
Separate  Account  is  permitted  only  io 
the  extent  that  the  assets  in  the  Sepa,'.-i> 
Accounl  exceed  107%  of  the  contract 
liability  amount  of  the  Participating 
-Annuity  Contract  which  isequivalen;  to 
110%  of  the  actual  benefit  liabilities 
then  remaining  under  the  Participatinj; 
Annuity  Contract.  It  is  further 
represented  that  other  than  the  fees  and 
charges  described  in  this  paragraph. 
Prudential  does  not  receive  any  part  t  f 
the  earnings  in  the  Separate  Account 
and  that  the  Plan  receives  the  entire 
benefit  of  favorable  investment 
experience,  if  any,  in  the  Separate 
.Account. 

With  respect  to  the  fees  Prudential 
receives  from  the  Separate  Account. 
Prudential  represents  that  for  two 
reasons  it  cannot  under  any 
circumstances  receive  more 
compensation  in  connection  with  tne 
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4)rovtstan  of  services  to  the  Separate 
Account  under  t^e  terms  of  the 
Participating  Annuity  Contract  than  it 
was  entitled  to  receive  through  the 
single  premium  lor  the  Non- 
Participating  Annuity  Contract  when 
initially  purchased  by  Union  Carbide. 
First.  Prudential  represents  that 
generally  it  charges  higher  premiums  for 
a  participating  ai  inuity  contract  than  for 
a  non-participati  ng  annuity  contract. 
However,  with  nispect  to  conversion  of 
the  Non-Participiting  Annuity  Contract 
to  the  Participati  ng  Annuity  Contract 
that  is  the  subjec :  of  this  proposed 
exemption,  no  a(  ditional  premiums  or 
other  consJderati  on,  beyond  the  single 
premium  already  paid  by  Union  Carbide 
for  the  Non-Parti  cipating  Annuity 
Contract,  were  o\  will  be  charged  by 
Prudential  to  Un  on  Carbide  or  the  Plan 
in  connection  w  th  the  Participating 
Annu*(j'  Contrac  t. 

Second,  with  i  egard  to  the  fees  and 
charges  received  by  Prudential  under 
the  terms  of  the  I  'articipating  Annuity 
Contract,  it  is  re|  resented  that  generally 
the  same  types  o  costs  are  taken  into 
account  for  purp  oses  of  calculating  the 
premium  require  d  for  a  non- 
participating  am  uity  contract.  It  is 
further  represenled  that  because  such 
fees  and  charges  are  not  the  continuing 
obligation  of  the  holder  of  a  non- 
participating  am  luity  contract,  they  are 
not  set  forth  in  a  fee  schedule  but  are 
primarily  a  matt  (r  of  internal  record 
keeping.  Accord  ng  to  Prudential, 
simil.ir  fees  and  :harges  were  built  into 
the  single  sum  p  remium  under  the 
terms  of  the  Nor  -Participating  Annuity 
Contract  and  we  -e  pro-rated  for  the 
purpose  of  the  o  mversion  to  the 
Par.iCipating  An  nuity  Contract.  It  is 
represented  that  in  accordance  with  the 
terms  of  the  Pari  icipating  Annuity 
Conri-ict,  Prudei  tial  transferred  to  the 
Separate  Accour  t  assets  attributable  to 
the  pro-rated  va  ue  of  those  internal  fees 
and  risk  charges  which  had  not  yet 
accrued  under  tl  e  Non-Participating 
Annuity  Contra<  t  at  the  time  of  the 
Iransler.  Accord  ng  to  Prudential,  it  is 
entitled  to  reiml  ursement  for  the 
amount  of  such  htemal  fees  and  risk 
charges  over  the  life  of  the  Participating 
Annuity  Contra<  t.  and  that  such 
reimbursement  (  oes  not  con.stitute 
additional  comp  ensation." 
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the  Non-Participating 
Participating  Annuity 
I  violation  of  section  406  of 
no  relief  .s  proposed,  herein. 


p,l 
expre<  ling 
ma  tner  i 


fro  n 


10.  Prior  to  the  transfer  of  the  Fixed 
Income  Assets  between  the  General 
Account  and  Separate  Atxount, 
Prudential  hired  an  independent 
accounting  firm,  Deloitte  &  Touche,  to 
perform  an  independent  appraisal  of 
each  of  the  Fixed  Income  Assets.  In 
preparing  this  appraisal,  Deloitte  & 
Touche  was  provided  with  and 
reviewed  information  on:  (a)  the 
historical  and  prospective  financial 
credit  risk  of  the  issuers;  (b)  the  terms 
of  the  Fixed  Income  Assets:  and  (c) 
credit  market  data.  Deloitte  &  Touche 
represents  that  it  has  extensive 
experience  in  the  valuation  of  securities 
and  that  it  receives  less  than  one 
percent  ci  u>  income  from  Prudential. 
Further.  Deloitte  &  Touche  represents 
that  it  had  no  present  or  contemplated 
future  interest  in  the  assets  which  were 
the  subject  of  the  appraisal  and  had  nio 
personal  interest  or  bias  with  respect  to 
the  Fixed  Income  Assets  or  the  parties 
involved.  Deloitte  &  Touche  also 
represents  that  the  compensation  it 
received  in  connection  with  preparation 
of  the  appraisal  report  was  in  no  way 
contingent  on  the  conclusions  drawn 
therein. 

As  described  in  paragraph  number 
seven  above,  the  Fixed  Income  Assets 
initially  transferred  to  tlje  Separate 
Account  were  publicly  and  privately 
placed  debt  instruments.  In  determining 
the  fair  market  value  of  privately  placed 
Fixed  Income  Assets,  Deloitte  &  Touche 
read  and  analyzed  summaries  of 
pertinent  provisions  of  the  loan 
agreements,  including  interest  rates, 
collateral  provisions,  call  provisions, 
sinking  fund  provisions,  and  other 
terms  having  a  material  influence  on 
value.  With  respect  to  the  publicly 
traded  Fixed  Income  A.ssets.  Deloitte  & 
Touche  determined  their  value  by 
applying  the  trading  price  on  the  date  of 
transfer  to  the  number  of  securities 
transferred  into  the  Separate  Account. 
Deloitte  i  Touche  concluded  that  the 
publicly  traded  Fixed  Income  Assets 
and  the  privately  placed  Fixed  Income 
Assets  were  valued,  respectively,  at 
$609,715,883  and  $474,251,095.  as  of 
December  31.  1991.  Accordingly,  the 
total  fair  market  value  of  the  Fixed 
Income  Assets  was  approximately 
$1,083  billion  dollars,  as  of  the  same 
date. 

Initially  due  to  delays  in  the 
availability  of  trade  pricing  information, 
it  is  represented  that  the  fair  market 
value  of  the  Fi.xed  Income  Assets 
transferred  into  the  Separate  Account  on 


December  31, 1991,  was  based  on  fair 
market  value  of  such  assets,  as  of 
December  27, 1991.  This  date  was 
chosen  for  valuation  purposes  to  insure 
that  a  consistent  valuation  date  could  be 
applied  to  each  of  the  Fixed  Income 
Assets.  Once  valuation  information 
became  available.  Prudential,  complying 
with  state  insurance  law.  provided  for 
the  transfer  to  the  Separate  Account  of 
sufficient  assets  to  create  a  reserve '" 
which  equaled  or  exceeded  103%  of  the 
value  of  the  Participating  Annuity 
Contract  liabilities  on  December  31. 
1991. 

Following  the  trattsfer.  the  valuation 
of  the  assets  in  the  Separate  Account 
and  the  calculation  of  the  liabilities 
under  the  Participating  Annuity 
Contract  were  reconciled.  This 
reconciliation  of  assets  and  liabilities 
resulted  in  Prudential's  transfer  of  two 
additional  assets  (the  Additional  AssetsI 
to  the  Separate  Account  on  January  10. 
1992,  in  connection  with  three  minor 
adjustments  to  the  valuations.  The 
transfer  of  these  Additional  Assets  was 
approved  by  Union  Carbide.  The  three 
adjustments  are  described  in  the  three 
paragraphs  immediately  below. 

First,  the  valuation,  as  of  December 
27,  1991,  assumed  all  coupons  attached 
.  to  the  securities  would  be  transferred  to 
the  Separate  Account  on  December  31, 
1991.  However,  a  $920,000  coupon 
payment  was  due  and  paid  to 
Prudential's  General  Account  on 
December  30,  1991.  Thus,  the  value  of 


beyond  thai  covered  by  section  40a>'bK2l  of  the  Act 
for  the  provision  of  services  by  Prudential  to  the 
Separate  Accoisnt  or  the  receipt  of  fees  for  services 
rendered  in  connection  with  the  transact  ion 
dc^c.-:!»'d  in  'hi-s  proposed  eneinption. 


'"Prudential  cr^hVd'.ii  that  turds  of  the  General 
.■\ccoum  co.ntributed  in  order  to  establish  a  reserve 
amount  in  'he  Separa'e  Account,  as  required  under 
state  insurance  law.  are  equivalent  to  "seed 
monev."  and  should  not  be  treated  as  "plan  assets 
for  purposes  of  the  Act.  la  this  regard.  Prudential 
cites  to  the  analysis  contained  ir.  Advisory-  Opinion 
83-38A  (I'jly  22. 19611.  for  the  proposition  that 
"seed  money"  allocated  by  an  insurer  to  its  pooled 
separate  accounts  vtoiild  not  be  treated  as  "plan 
assets"  for  purposes  of  the  Act  and  that  the 
redemption  of  the  uf.it s  of  participation  in  thes** 
separate  accounts  by  the  insurer,  acco'•d^.^g  to  thf 
rules  governing  the  redemption  rights  of  those 
pa.tic:pat:ng  units,  wouid  not. solely  by  reason  ot 
the  redemution,  constitute  a  viol.ition  of  section 
406(a)(1)  (A)  and  (Dl  ard  406  (bl(ll  and  (b)(2)  of  th^ 
Act.  Accordingly.  Prudential  has  not  requested 
exemptive  relief  from  section  406(a)(1|  (A)  and  (Ol 
and  406  (bl(ll  and  (b)l.;l  of  the  Act  with  tv^pect  to 
the  contribution  to  or  with  respect  to  the 
withdrawal  from  the*  Separate  Account  of  such 
reserve  amounts.  In  thus  regard,  the  Department. 
herein,  is  expressing  no  opinion  whether  an>  such 
transactions  would  violate  section  406  of  the  Act 
and  is  offering  no  relief  for  such  conrnbution  or 
withdrawal  of  "seed  money." 

However,  as  the  bulk  of  the  a.ss'its  m  the  Separate 
Account  would  not  constitute  "seed  money"  under 
Prudential's  analysis.  Prudential  requests  and  the 
Department,  herein,  is  proposing  relief  for  the 
transfer  of  assets  .'rom  the  General  Account  to  the 
Separate  Account  to  the  eictetit  that  such  transaction 
may  have  constituted  a  prohibited  sale  or  exchange, 
or  use  of  plan  assets  for  the  tjenefit  of  a  party  in 
interest  in  vioU'ion  of  <i<»ction  40R{aHl)  (A)  and  (D! 
of  the  Act. 


the  Additional  Assets  which  were 
transferred  to  the  Separate  Aux»unt 
equaled  or  exceeded  the  value  ol  ihe 
ixtupon. 

Second,  the  option  pricing  model 
utilized  in  the  t)ecember  27th  appraisal 
overestimated  the  duration  of  some 
publicly  traded  bonds  which  re.siihed  in 
a$330,0(JO  overstatement  in  the  inifi.il 
valuations  of  these  securities.  It  i.s 
represented  that  be«.au.se  these  bonds 
were  at;tual!y  subject  to  a  high  cajl 
probability,  the  model  should  hnvt 
assigned  a  duration  of  zero,  instt^ad  ol 
the  three  or  four  year  duration  actually 
assumed, 

Fiiutiy.  the  decline  in  intert+sl  rq{«-s 
befvveeit  Det:ember  27. 1991,  .Tnd 
December  31, 1991 ,  resulted  fn  an 
increesiid  m.irket  value  for  the  Separate 
Account,  which  caused  the  value  of 
certain  setiirities  tentatively  Irunsferred 
to  the  Separate  Account  to  exceed  the 
dollar  limitations  established  for  the 
Separate  .Account  by  the  Invesfnv'nf 
Guidelines  The  securities  that  exi-»»(»«led 
these  limitations  were  valued  al 
$900,000.  Accordingly,  they  wen^ 
replaced  by  portions  of  the  Addii.ional 
As.sets  described  in  the  paragrnph 
below. 

.  The  Additional  Assets  transferrnd  to 
thn  Separate  AerounI  in  connet  tion 
wiih  the  reconciliation  were  valued  at 
$3,576,650,  as  of  December  31.1 991 . 
Although  the  value  of  these  Additional 
Assets  exceeded  the  amount  required  to 
be  transferred  by  approximately  $1.2 
million;  these  Additional  Assets  were 
selected,  be<  ause  they  were  the  smallest 
available  denominations  that  n^ef  the 
Investment  Guidelines. 

1 1.  H  is  represented  that  Union 
Carbide  exercised  fiduciary  dis<  reiton 
with  respect  to  this  propose*! 
Iran.saction.  bi  this  regard,  it  is 
ivpresentt^  that  Union  Ca.-bide  is 
indepffndent  of  Prudential  in  that  rt  is. 
pot  a.ffiliated  with  Prudential  and' 
refXMves  less  than  one  percent  ol  its 
annual  income  from  Pmdential 

Before  reaching  its  con«;lusions  on  the 
proposed  Iransoction,  Union  Carbide 
was  provided  with  and  reviewed  the 
following  information:  (a)  the  apprai.sals 
of  the  value  of  the  Fixed  Income  Assets 
prepared  by  Deloitte  A  Touche;  |b)  the 
terms  of  the  Participating  Annuity 
Contract,  includi.ng  the  i;ompen.sation  to 
be  retained  by  Prudential  pursuant  to 
sut  h  contract;  (c)  the  calculation  of  the 
current  value  of  the  liabilities  undt^r  the 
Participating  Annuity  Contract 
performed  by  Prudential  using  Iht; 
methodology  and  assumptions,  afrset 
forth  in  the  Participating  Annuity 
Contract;  (d)  the  list  of  the  Fixed  Inctmip 
Assets  selected  by  Prudential  for 
transfer  into  the  Separate  Ac«4)unt:  |e)  a 
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copy  of  the  Investment  Guidelines  for 
the  portfolio  of  the  Separate  A(,-«jounl; 
and  (0  all  additional  information 
provided  by  Pmdential  or  requested  by 
Union  Carbide. 

As  fiduciary  with  respeif  to  this 
iransaction.  Union  Carbide  represents 
that  it:  (a)  reviewed  the  general 
investment  strategy  regarding  the  3s.sets 
that  were  assigned  to  meet  the  liabilities 
under  the  Non-Participating  Annuity 
Contract;  (b)  reviewed  the  Investment 
Guidelines  of  the  .Separate  Account,  and 
determined  that  sut.h  were  appropri.ite, 
and  that  the  transfer  of  the  Fixed 
Income  Assets  wa^  consistent  with  the 
Investment  Guidelines;  (c )  r^i  jexved  the 
qualify  and  diversification  cl  the  Fixed 
Income  Assets  transferred  to  the 
Separate  Account  and  found  su«  h  assets 
to  be  of  high  investment  quality  and 
sufficiently  diverse  to  prote«i  the 
interests  of  the  Plan;  (d)  approved  tach 
of  the  Fixed  Income  Assets  selected  hy 
Prudential  from  its  General  Account 
before  such  as.sets  were  transferred  info 
the  Separate  Account;  (e)  reviewed  the 
appraisal  report  prepared  by  Deloitte  & 
Touche  and  determined  that  siH.h  report 
was  reliable  and  complete, 
notwithstanding  the  fact  that  Deloitte  & 
Touche  relied  on  certain  information 
provided  by  Prudential;  (f]  reviewed 
and  approved  the  methodology  for 
valuing  the  liabilities  and  the 
assumptions  with  respect  to  intere.st 
rates,  mortality,  and  expenses  that  are 
set  forth  in  the  Participating  Annuity 
Contract;  (gj  based  on  its  review  of  the 
Deloitte  &  Touche  appraisal  report  and 
on  Prudential's  calculations  .of  the 
i.urrent  value  of  contract  liabilities.  - 
determined  that  the  Fi>ed  Int  ojne 
Assets  were  transferred  to  the  Separiite 
At;count  at  fair  market  value  and  were 
sufficient.to  meet  the  liabilities  diie 
under  the  terms  of  the  Partirjpating 
Annuity  Contract,  as  of  the  d.ile  of  the 
transfer;  (h)  reviewed  and  approved  the 
rut  ont.iliatiun  as  described  more  fully  in 
p.-iragraph  number  ten  above;  (i) 
reviewed  and  analyzed  the  terms  o)  the 
Participating  Annuity  ContnH,t, 
int  luding  the  compensation  Pnidenli.^l 
receives  thereunder,  and  detemiined 
that  such  tenns  were  at  least  as 
favorable  as  those  whtjJIi  could  have 
been  obtain  in  arm's  length  negotiations 
with  unrelated  third  parties;  (j) 
determined  that  the  conversion  was  in 
the  best  interest  of  the  Retirees,  betaase 
it  did  not  affect  Prudent iaisirrevoiable 
«;on)mitment  to  use  the  assets  in  its 
General  Account  to  provide  payment  for 
benefits  under  the  certifif;ates  issued  to 
the  Retirees  and  because  in  the  event 
Pmdential  becomes  insolvent,  the  a.ssets 
in  the  Separate  Aaxnmt  will  be 


prote«;ted  from  the  claims  of 
Prudential's  general  creditors;  and  {k\ 
gave  due  i:onsideration  to  the  cash  fl«jw 
of  the  liabilities  under  the  terms  of  the 
Participating  Annuity  Contract. 

A<:cordingly,  prior  to  the  transfix  of 
the  Fixed  biconte  Assets  between  the 
liners  1  Ai.xxjunl  and  the  Separate 
Account.  Union  Carbide,  determined 
that  the  transaction  was  in  the  best 
interest  of  the  Plan  and  that  adequ.nff 
safeguards  were  adopted  to  prote*;!  the 
interisl  of  th»!  Retirees  and  of  the  Flan 
and  its  partitipants  and  beneficiaries  in 
addition.  Union  Carbide,  ai-ting  as 
fidui:iary,  reviewed  and  approved  the 
risk  charges  des<  ribed  in  paragraph  nim 
above." 

Five  offii.ers  either  of  Union  (::;jrhi(l»> 
oi  Benefit  Capital  Management 
Corporation  (BCMC).  a  wholly-ownpil 
subsidiary  of  Union  Carbide  that 
man.nges  ihe  investment  portfolio  of  the 
Plan,  were  responsible  for  carrying  out 
Union  Carbide's  functions  as  a  fidut  iary 
with  respe»;t  to  the  transaction.  As  .-» 
grfiup,  it  is  represented  that  these 
individuals  were  qualified  in  that  fh^y 
had  .extensive  experience  with 
sophisticated  investment  analy.sis 
te<:hniqnes.  in-depth  expertise  relai»j>ja; 
to  investments  suitable  to  the  Plan,  and 
skill  in  negotiating  terms  and  conditions 
of  investments.  These  individuals  had.*i 
their  dispo.sal  various  outside  experts 
and  in-house  professionals  to  advise 
them  in  areas  where  more  specialized 
expertise  is  required.  It  is  represented 
that  these  individuals  were  responsible 
either  directly  or  through  oversight  of 
outside  managers,  for  approximately 
$3.8  billion  in  asseLs  of  plans  spons4)red 
by  Union  Carbide. 

These  individuals  were  employed  by 
Union  C^rb'de  to  perform  the  anal^si* 
and  evaluation  of  the  transaction  and  In 
i.ssue  a  fiduciary  report.  Such  a 
fiduciary  report  (the  Original  Report)  a< 
.siimmari/ed  above  in  this  paragr.iph 
eleven,  was  issued  in  Mart.h  of  1992. 
Subsequently,  on  February  3, 1993,  uftt 
of  the  preparers  ofthe  Original  R.-port 
a  .Senior  Vice  President  of  BCMC  and 
the  investment  manager  ofthe  Plan's 
fixed  income  portfolio,  was  arrwsted  aud 
iri(.rrt;erated  for  tax  fraud.  Asa  result  ol 
this  event,  on  April  27.  1993.  Union 
Carbide  terminated  the  employment  of 
this  individual  (the  Former  Employee), 
effet.live  August  17,  1992.  Theitafter. 
this  Former  Employee  on  August  31, 


' '  In  Uiis  regrird,  Ihe  Uepanment  expeus  itiat 
I  Inion  r.arbide  sirting  as  rutiioiary  fo  the  f^n, 
prudently  considered  tb»  relationship  o(  fcws  In 
servioes  wxi  risL  ctiargss  paid  bf  tb«  Kaa  to  iIh> 
level  of  serviixs  pn»  ided  fa<r  PrudanliBi  to  itw 
Separate  Au.ounl  and  the  rkks  Mstuaed  by 
PrudKiiti;)!  in  coonettion  with  [bf  P.uti«.i(Miii>|; 
Arifiijit*  r.iMitra<:l 
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1993.  was  indi:ted  for  mail  fraud, 
securities  fraui  1.  kickbacks  with  respect 
to  an  employee  benefit  plan,  and  on 
February  2,  19  W,  pled  guilty  in 
connection  wi  h  these  activities. 

BCMC  and  I  nion  Carbide  are 
cooperating  w  th  the  U.S.  Attorney's 
office  in  the  in  /estigation  and 
prosecution  of  the  matters  described  in 
the  paragraph  ibove.  In  this  regard,  an 
investigation  v  'as  conducted  under  the 
direction  of  th  !  law  department  of 
Union  Carbide  which  found  no 
indication  thai  anyone  else  was 
implicated  or '  vas  aware  of  the  illegal 
activities  of  th  (  Former  Employee.  It  is 
represented  th  it  BCMC  had  preventative 
practices  and  j  rocedures  in  place  at  the 
time  and  has  e  ihanced  such 
procedures,  sii  ice  the  discovery  of  the 
wrongdoing  oi  the  part  of  the  Former 
Employee. 

IJnion  Carbi  le  estimates  that  the  loss 
to  the  Plan  froi  n  the  illegal  activities  of 
the  Former  Em  ployee  totaled 
approximately  $3.5  million.  In  this 
regard.  Union  [larbide  has  made  a  claim 
against  the  ins  irer  which  provides  fraud 
and  dishonest;  coverage  to  BCMC  and 
the  Flans.  In  ai  idition.  Union  Carbide 
anticipates  fili  ig  suit  against  various 
parties  seekinf  satisfactory  recovery  of 
the  loss  to  the  ^lan. 

Subsequent!  y,  three  of  the  individuals 
who  signed  ths  Original  Report,  plus  a 
fourth  individ  lal.  issued  a 
supplemental  iduciary  report  (the 
Supplemental  Report)^  dated  September 
2. 1993.  It  is  n  presented  that  the  Former 
Employee  did  not  participate  in  the 
preparation  of  the  Supplemental  Report. 
It  is  represent*  d  that  the  Supplemental 
Report  confim  led  that  the  conversion  of 
the  Non-Partic  ipating  Annuity  Contract 
to  the  Particip  iting  Annuity  Contract 
was  in  the  bes  interest  of  the  Retirees, 
because  (1)  su  ;h  action  does  not  affect 
Prudential's  ir  -evocabie  commitment  to 
use  its  Genera  Account  assets  to 
provide  pajTn  ^nt  for  all  benefits 
provided  undi  rthe  certificates  issued  to 
Retirees,  and  ( I)  the  assets  in  the 
Separate  Accc  unt  should  be  protected 
from  the  clain  s  of  Prudential  s  general 
creditors  in  th ;  event  of  insolvency. 

Subsequent  y,on  March  28. 1994.  the 
four  individuj  Is  who  signed  the 
Supplemental  Report,  plus  the  fixed 
income  invest  nent  manager  who 
replaced  the  F  ormer  Employee,  issued 
another  report  (the  Restated  Report) 
which  reache<  the  identical  conclusions 
in  support  of  me  transaction  which 


were  issued  ir 


the  Original  Report.  In 


this  regard,  th  s  Restated  Report 
contained  the  following  conclusions:  (1) 
Any  earnings  rom  the  Separate  Account 
that  are  not  re  }uired  to  reimburse 
certain  risk  ch  arges,  management  fees 


and  administrative  fees  will  be  used  to 
meet  Plan  liabilities;  (2)  in  the  event 
that  the  assets  in  the  Separate  Account 
are  insufficient  to  cover  all  Participating 
Annuity  Contract  liabilities.  Prudential 
will  continue  to  provide  the  same 
irrevocable  commitment  to  use  its 
general  assets  to  provide  pajTuent  of  all 
benefits  provided  under  the 
Participating  Annuity  Contract;  (3) 
under  no  circumstances  will  Union 
Carbide  or  the  Plan  be  required  to 
contribute  additional  assets  to  fund 
benefits  under  the  Participating  Annuity 
Contract;  (4)  in  the  event  of  Prudential's 
insolvency,  the  assets  of  the  Separate 
Account  should  not  be  reached  by 
Prudential's  creditors;  (5)  the  transfer  of 
assets  permits  the  Separate  Account  to 
avoid  transaction  costs  in  connection 
with  the  acquisition  of  a  suitable 
portfolio;  (6)  the  type  and  quality  of  the 
assets  transferred  to  the  Separate 
Account  are  consistent  with  the 
Separate  Account's  investment 
guidelines;  (7)  based  on  a  review  of  the 
Deloitte  &  Touche  appraisal  report,  the 
assets  transferred  to  the  Separate 
Account  were  transferred  at  fair  market 
value  and  were  sufficient  to  meet  the 
liabilities  due  under  the  Non- 
Participating  Annuity  Contract  as  of  the 
date  of  the  transfer;  and  (8)  the 
transaction  is  at  least  as  favorable  to 
current  and  former  Plan  participants 
and  beneficiaries  as  an  arm's  length 
transaction  with  an  unrelated  third 
party.  Further  the  Restated  Report 
confirmed  that  Union  Carbide  would 
have  performed  the  same  analysis  and 
reached  the  same  conclusions  set  forth 
in  Original  Report,  if  the  Former 
Employee  had  not  participated  in  the 
original  review  of  the  transaction. 

The  applicant  maintains  that 
exemption  should  be  granted  on  the 
basis  of  Union  Carbide's  Restated  Report 
for  the  following  reasons:  (I)  Union 
Carbide,  not  the  Former  Employee 
individually,  acted  as  the  fiduciary  on 
behalf  of  the  Plan;  (2)  the  Former 
Employee  was  only  one  of  several 
persons  assigned  to  carrj'  out  Union 
Carbide's  duties  as  fiduciary;  (3)  Union 
Carbide  has  reconfirmed  each  of  its 
determinations  in  the  Original  Report; 
(4)  the  securities  transferred  from  the 
General  Account  of  Prudential  into  the 
Separate  Account  were  in  no  way 
involved  with  the  Former  Employee's 
improper  activities;  and  (5)  the 
indictment  of  the  Former  Employee  did 
not  affect  whether  the  transaction  was 
in  the  best  interest  of  the  Plan. 

12.  In  addition  to  the  responsibilities 
described  above,  as  named  fiduciary  on 
behalf  of  the  Plan,  Union  Carbide  is  also 
responsible  for  monitoring  the 
performance  of  any  investment  manager 


that  it  appoints  on  behalf  of  the  Plan. 
Because  the  Separate  Account  is 
structured  with  a  "buy  and  hold" 
strategy,  it  fs  represented  that  relatively 
little  oversight  should  be  required.  As 
the  transaction  did  not  involve  any 
ongoing  prohibited  transaction,  no 
specialized  continuing  oversight  is 
anticipated  by  Union  Carbide.  However, 
it  is  represented  that  Union  Carbide  will 
yearly  arrange  for  an  independent  audit 
of  the  Separate  Account  for  the  purpose 
of  reconciling  the  benefit  payments 
made  out  of  the  Separate  Account, 
determining  the  remaining  contract 
liability,  and  calculating  whether 
additional  reserves  are  necessary,  as  the 
reserve  amount  that  is  required  io  be 
maintained  in  the  Separate  Account 
may  vary  with  time  and  quality  of  the 
assets  held  in  such  Separate  Account. 

13.  It  is  represented  that  Union 
Carbide  received  no  payments  or  other 
compensation  in  connection  with  the 
transaction,  except  to  the  extent  that 
Union  Carbide  received  reimbursement 
for  the  "direct  expenses"  of  providing 
services  to  the  Plan,  pursuant  to 
sections  408(b)(2)  and  408(c)(2)  of  the 
Act. "  In  addition.  Prudential  will 
indemnify  Union  Carbide  with  respect 
to  any  action  or  threatened  action  to 
which  Union  Carbide  is  made  a  party  b 
reason  of  Union  Carbide's  services  as 
fiduciary.  '^ 

14.  In  summar>'.  Prudential,  as 
applicant,  represents  that  the 
transaction  met  the  statutory  criteria  for 
an  exemption  under  section  408(a)  of 
the  Act  because: 

(a)  Prudential  transferred  to  the  - 
Separate  Account  sufficient  assets  to 
create  a  reserve  the  value  of  which 
equaled  or  exceeded  103%  of  value  of 
the  Participating  Annuity  Contract 
liabilities,  as  of  December  31. 1991; 

(b)  the  fair  market  value  of  the  Fixed 
Income  Assets  transferred  into  the 
Separate  Account  was  determincfd  by  an 
independent  qualified  appraiser,  as  of 
the  date  the  transaction  was  entered; 

(c)  Prudential  irrevocably  guarantees 
the  payment  of  benefits  to  the  Retirees; 

(d)  no  additional  contribution  from 
Union  Carbide  or  the  Plan  was  or  will 
be  required  to  fund  benefits  to  the 
Retirees; 


"  The  Department  expresses  no  opinion,  herein, 
as  to  whether  the  provision  of  services  by  Union 
Carbide  and  the  compensation  received  therefor 
satisfy  the  terms  and  conditions  as  set  forth  in 
section  408(b)(2)  of  the  Act. 

"The  Department  does  not  hereby  construe  any 
exculpatory  clauses  agreed  to  between  Union 
Carbide  and  Prudential,  nor  do  such  agreements  in 
any  way  modify  the  fiduciary  duties  and 
responsibilities  of  either  Union  Carbide  or 
Prudential  with  resjject  to  the  Plan,  as  imposed  by 
reason  of  part  4.  title  1.  of  the  Act. 
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te)  the  Plan  avoided  transa<,lion  ixnts 
inherent  in  liquidating  as.sets  of  the 
General  Ai.cx>unt  in  order  to  initially 
fiind  the  Separate  Account; 

(0  funding  the  Par1i<.ipating  A»ihUJ!> 
Contract  through  the  Sep,irate  Act  ount 
protects  the  Plan  and  the  Retirees  from 
the  general  creditors  of  Pnidmjtial; 

(gj  prior  to  entering  the  Iraus-iction, 
Union  Carbide,  a«;ting  as  fiduciary  on 
behalf  of  the  Plan,  determined  thai  the 
transaction  was  fieasible,  was  in  the 
interest  of,  and  was  protective  of  the 
Plan  and  its  participants  and 
beneficiaries  and  would  not  affect  the 
payment  of  benefits  to  llie  Retirees. 

(h)  after  full  disclosure,  including  the 
provisions  regarding  the  compensation 
to  be  paid  to  Prudential,  Union  CJarbide 
d«tennined  that  the  terms  of  the 
transaction  were  at  least  as  favorable  as 
those  negotiated  at  arm's  length  with 
unreLiriu}  third  parties  in  .similar 
tninsactions; 

(i)  prior  to  the  conversion,  Untoii 
Carbide  negotiated,  reviewed,  and 
approved  the  transaction,  and  will 
monitor  the  transaction; 

Ij)  Union  Carbide  reviewed  the 
appraisal  and  the  transfer  of  eatJi  oi  llie 
assets  into  the  Separate  Account  prior  to 
entering  into  the  transaction;  and 

(k)  aax>rding  to  Prudential,  the  Plan 
incurred  no  fees,  commissions,  costs, 
expenses,  or  other  chaiges  as.sociated 
with  the  transaction  and  will  pay  no 
additional  compensation  as  a  result  of 
the  t;onvBrsion  of  the  Non-Participating 
Annuity  Contract  to  the  Participating 
Annuity  Contract. 
FOR  FURTHER  INFORMATIOK  CONTACT: 
Angelena  C  Le  Blanc  of  the  Dejiartment 
telephone  (202)  219-8883.  IThis  is  not 
a  toll-free  number.) 

Berean  Capital,  Inc.  (Berean)  Located  in 
Chicago,  Illinois 

jAppHoitiou  No.  D-97451 

Proposed  Exemption 

/.  Tninsoctions 

A.  Effective  June  27,  1994,  the 
restrictions  of  sections  406(a)  and  407{a> 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
rt^ason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  tru.sfs 
and  certificates  evidencing  inttirests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  trajisfer  of  certifi.ales  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  ijertificates 
representing  an  interest  in  the  trv».5t.  or 


an  obligor  is  a  party  in  interest  with 
respei;t  to  such  plan; 

(2)  The  direct  or  indiret.t  a«;quisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  swi.h 
»erfifi(:ates:and 

(3)  The  continued  huidtng  of 
t-ertificates  acquired  by  a  plan  pursti.jnt 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregomK,  seclion 
I.A.  does  not  provide  an  exemption  from 
the  restrii:tions  of  sections  406(a)(1)(E), 
40r)(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  r»?nders 
investment  advi«»  with  respw:!  to  lh»? 
assets  of  that  Excluded  Plan.'-' 

B.  Effective  June  27, 1994.  the 
restrictions  of  sections  406(b)(1)  and 
40fi(b)(2]  of  the  Act  and  the  taxes 
imposed  by  seclion  4975  (a)  and  (b)  o( 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

( l)  The  dire<:t  or  indire<jt  sale, 
exchange  or  transfer  oi  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  v»ho  has  dis<jetion3ry 
authority  or  renders  investment  advir« 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respef;t  to  5  peroinf  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trujrt,  or  (b) 
an  affiliate  of  a  person  desi:rih«d  in  (a); 
if: 
(i)  the  plan  is  not  an  Excluded  Plan: 
(ii)  solely  in  the  case  of  an  acquisition 
of  <;ertificates  in  conne<.iion  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  eniJi  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
mdependent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
3*  quired  by  pereons  independent  of  tbp 
Restricted  Group; 

(iii)  a  plan's  investment  m  each  class 
«)f  certificates  does  not  exceed  25 
per«;ent  of  all  of  the  certifir^tesof  that 
«;lass  outstanding  at  the  fin>e  of  the 
.icquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders  . 
investment  advice  are  invested  in 
•-"ertificates  representing  an  interest  in  a 
trust  cont.iining  assets  S4jld  or  servii«ii 


by  the  same  entity.'*  For  purposes  oJ 
this  paragraph  B.(l)(jv)  only,  an  entity 
will  not  be  considered  to  service  ..s.-i^ 
i.onlained  in  a  tnisl  if  it  is  men»ly  a 
subservicer  of  that  trust; 

(2)  The  dirw.t  or  indireti  ar.f;)iisitiun 
or  disposition  of  certificares  by  a  plan  in 
the  secondary  market  for  sutJi 

«  ertificates,  provided  that  the  c^ndrtmns 
set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)are  met;  and 

(3)  The  continued  holding  of 
certific3t»*s  arjjuired  by  a  pbn  piir^it^tit 
to  Sub.sedion  I.B.  (1)  or  (2). 

C.  Effective  June  27, 1994.  the 
restriciions  of  sections  406(a).  4f)*>{fi) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(i:)  of 
the  Code,  shall  not  apply  to  fr3nsa«lion<: 
in  connection  with  the  .servicing, 
management  .ind  operation  of  a  fnist. 
provided: 

(1)  such  tmnsa«.tions  are  larried  out  m 
a«:<,ordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangf»ment;  and 

(2)  the  pooling  ana  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prosp«^:ltK 
or  private  placement  memorandum 
provided  to,  investing  phns  before  they 
purcliase  i«rtifii:ates  issued  by  the 
trust.'* 

Nolwith.standinglhe  foivj^ing.  seijtion 
I.e.  does  not  provide  an  exemption  from 
the  restrictions  of  sec.tion  406(b)  of  the 
Act  or  from  the  taxes  imposed  by  reasutt 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as 
defined  in  section  III.S. 

D.  Effective  June  27.  1994.  the 
restrictions  of  seaions  406(a)  and  407(ii) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
P)  a{the  j^^e,  shall  not  apply  lo.any 
transartions  to  which  those  resL'ictions 
or  taxes  would  otherwise-apply  mendy 
be<:au.se  a  person  is  deemed  to  be  a  party 


'••.Sedion  I.A.  provides  n«  riri^f  from  saiiMm 
40«U)tJ)tEl  406(a)(2j  ami  407  tor  an;  person 
nadfnttfi  tnvwtwient  acKice  to  an  Excluded  Plan 
\vilhin  the  meaning  of  section  3(2l)rA)f  n)  •r;«l 
rsg'ilation  29CFR  2510.3-21(i:). 


'■  Kor  purposes  of  thjs  .>)ien!pti<)n.  eatJi  ptiii 
futniripiAinf  in  a  oommiuRt^d  fsiKl  Jwch  as  a  Iwnl 
1  iillmlivp  tnm  ftiMJ  or  tT»wr»ne»  cdapMty  p(ial«>i 
vsfeiMt  account)  !ih«ii  be  conMtnd  lo  own  ttw 
HAmH  proportiooale  umlixided  inl«f«st  in  awJi  assit 
of  the  comDiingted  fund  as  its  proportionnte  intsTcsl 
in  thf  f«al  as««f»  of  fh«  commir^gM  fwtw)  .n 
oakulaitHl  on  Ot^  mewl  rrc^ni  pmvdiiif;  v.tlitaii.7n 
<i;<ic  of  ibc  hud. 

■"  In  4 tie  r»ie  of  a  pr>**H>  pUutmeM 
mentor  indum,  sucb  mcmuraBdam  iwtsa  <AU>t.un 
4f>bslanliu!Iy  tbt?  same  infonnation  thai  womM  bi' 
distlosed  in  a  prDspwtun  if  iha  oApfinit  of  the 
u!rtiri(-.ates  wen>  mmia  in  a  registenW  public 
offerirg  under  tha  .SocuriiiM  Aa  of  H33.  In  iIm 
DepaitQieut'ii  «>\a,  the  privMa  pULamcM 
memorandum  rausJ  ixniain  sufnnent  in<«m-w<(M)>« 
lo  pormit  plan  fiduciarin  ro  matLt"  iniwnwM 
invpsimonl  derraons. 
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m  interest  or 
(including  a 
plan  by  virtue 
the  plan  (or  by 
relationship  to 
described  in 
(I)  of  the  Act  01 
(G).  (H)  or  (I)  o 
because  of  the 
certificates. 


d  squalifled  person 
fi(  uciary)  with  respect  to  a 

of  providing  services  to 

virtue  of  having  a 

such  service  provider 
section  3(14)(F),  (G).  (H)  or 

section  4975(e)(2)(F). 
the  Code),  solely 

ilaa's  ownership  of 


//.  General  Cor 
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A.  The  relief  provided  under  Part  I  is 
available  only  f  the  following 
conditions  are  met: 

(1)  The  acqu  sition  of  certificates  by  a 
plan  is  on  tenr  s  (including  the 
certificate  pric?)  that  are  at  least  as 
favorable  to  thu  plan  as  they  would  be 
in  an  arm's-ler  gth  transaction  with  an 
unrelated  parti 

(2)  The  right ;  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  ard  interests  evidenced  by 
other  certificat  js  of  the  same  trust; 

(3)  The  certi  icates  acquired  by  the 
plan  have  rece  ved  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (SStP's),  Moody's  Investors 
Service,  Inc.  (h  loody's).  Duff  &  Phelps 
Inc.  (D  &  P)  or  Fitch  Investors  Service. 
Inc.  (Fitch); 

(4)  The  trust  3€  is  not  an  affiliate  of 
any  member  oi  the  Restricted  Group. 
However,  the  mistee  shall  not  be 
considered  to  |>e  an  affiliate  of  a  servicer 
solely  becauseithe  trustee  has  succeeded 
to  the  rights  ai^d  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  $iich  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sumnf  all  payments  made  to 
and  retained  bv  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  oertificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  th^  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  rr  arket  value  of  such 
obligations  (ot  interests);  and  the  sum  of 
all  pay-ments  nade  to  and  retained  by 
the  servicer  re  )resents  not  more  than 
reasonable  coi  ipensation  for  the 
servicer's  serv  ces  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  <if  the  Securities  and 


Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  ahy  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandvun;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

///.  Definitions 

For  purposes  of  this  exemption: 

A.  Certificate  means: 

(1)  a  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986; and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  Berean  or  any 
of  its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either 


(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  A 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
III.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l): 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the  term 
"trust"  does  not  include  any  investment 
pool  unless:  (i)  the  investment  pool 
consists  only  of  assets  of  the  type  which 
have  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by 
S&P's.  Moody's,  D  &  P,  or  Fitch  for  at 
least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption,  and  (iii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  purchased 
by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption. 

C.  L/ndenvriter  means: 

(1)  Berean; 


(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, ' 
controlling,  controlled  by  or  under 
common  control  with  Berean;  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Berean  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers.  the  assets  of  the  trust. 

F.  Sufesen/cer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement. 

G.  Sen'/cer  means  any  entity  which 
ser\'ices  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  Trustee  means  thft  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  4o  certificates 
representing  an  interest  in  the  same 
trust. 

J.  OWigor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
tru.st. 

K.  Excluded  Plan  means  any  plan 
with  t-espect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  Restricted  Croup  with  respect  to  a 
class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 
'5)  each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  tnist  constituting  more  than  5 
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percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  independent  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  deliver}-  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  deUvery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(whiLh  give  one  party  the  right  but  not 
the  obligationlo  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  Hi'asonahh  compensation  has  the 
.same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 


(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owifig  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  referred 
toin(l); 

(3)  the  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  serv  icing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  Qualified  Equipment  Nofe  Secured 
By  A  Lease  means  an  equipment  note: 

(a)  which  is  secured  by  equipment 
which  is  leased; 

(b)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease:  and 

(c)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  onlv  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(a)  the  trust  holds  a  security  interest 
in  the  lease; 

(b)  the  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  the  trust  s  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust  s  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  Pooling  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  ser\icer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and 
Servicing  Agreement"  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indenture  trustee. 

Effective  Date:  This  exemption,  if  granted, 
will  be  effect)\ «?  for  transactions  occurring  on 
or  after  Junf  27.  1994. 

Summary  of  Facts  and  Representations 

1.  Berean  is  a  financial  ser\'ices 
company  involved  in  securities 
brokerage.  It  is  regi.stered  as  a  broker- 
dealer  with  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934.  and  with  the 
National  Association  of  Securities 
Dealers.  Berean  is  incorporated  in  the 
State  of  Delaware  and  is  owned  by  (wo 
individual  shareholders.  The  applicant 
represents  that  Berean  has  extensive 
experience  in  underwriting  and  tradini; 
of  mortgage-backed  and  other  asset- 
h.n:.ked.  pass-through  securities. 
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Trust  Assets 

2.  Berean  seel  s  exemptive  relief  to 
permit  plans  to  nvest  in  pass-through 
certificates  repr  ssentiiig  undivided 
interests  in  the  '  ollmving  categories  of 
trusts:  [\)  single  and  multi-family 
residential  or  cc  mmercial  mortgage 
investment  trusi  s; '"'  (2)  motor  vehicle 
receix.'Table  inves  tment  trusts;  (3) 
consumer  or  coi  tunercial  receivables 
investment  tniS  s;  and  (4)  guaranteed 
governmental  m  ortgage  pool  certificate 
investment  truS  s.'** 

3.  Commercial  mortgage  investment 
trusts  may  inclu  de  mortgages  on  ground 
leases  of  real  pr  >perty.  Commercial 
mortgages  are  fr  squently  secured  by 
ground  leases  oh  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  ind  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  «vou|d  be  provided  by  a 

ated  fee  simple  interest. 
( ground  leases  pledged 
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may  have  been  originated  by  a  sponsor 
or  servicer  of  the  trust,  an  affiliate  of  the 
sponsor  or  servicer,  or  by  an  unrelated 
lender  and  subsequently  acquired  by  the 
trust  sponsor  or  servicer. 

On  or  prior  to  the  closing  dale,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
Berean.  alone  or  leather  with  other 
broker-dealers,  acts  as  underwTiter  or 
placement  agent  w^ith  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  certificates  made  to  date  and 
all  of  the  public  ofFerings  of  certificates 
presently  contemplated  have  been  or  are 
to  be  underwritten  oa  a  firm 
conunitment  basis.  In  addition.  Berean 
has  privately  placed  certificates  on  both 
a  firm  commitment  and  an  agency  basis. 
Berean  may  also  act  as  the  lead 
underwriter  for  a  syndicate  of  securities 
underwriters- 

Certificateholders  are  entitled  to 
receive  moothly.  quarterly  or  semi- 
annually installraeats  of  principal  and/ 
or  interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  iaierest.  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthiy-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  oertifkatefaolders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  under  the  sole 
contn>l  of  tte  trustee,  who  invests  the 
accounts  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  account  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit.  In  no 
event  will  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  exceed  45  days.  Furthermore,  in 
those  cases  where  distributions  are 
made  semi-annually,  the  servicer  will 
furnish  a  report  on  the  operation  of  the 
trust  to  the  trustee  on  a  monthly  basis. 
At  or  about  the  time  this  report  is 
delivered  to  the  trustee,  it  will  be  made 
available  to  certificateholders  and 


delivered  to  pr  made  available  to  each 
rating  agency  that  has  rated  the 

certificates: 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  Berean  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates;  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest.^ 

Fosf-poy/s/ow-pay certificates  involve 
the  issuance  of  classes  of  certificates 
having  different  stated  maturities  or  the 
same  maturities  with  different  payment 
schedules.  In  certain  transactions  of  this 
type,  interest  and/or  principal  payments 
received  on  the  underlying  receivables 
are  distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  have  been  paid  in 
full  (or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
slated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  e\'ent  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
then  enlitfed  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis.*' 


-"It  IS  the  Oeparfmenfs  undersTandir.gthat  where 
a  plart  invests  in  8£MiC  "restdual"  interest 
certificates  to  which  this  eitemptioa  applies,  aome 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  maybe  considered  urirelated 
business  taxable  in(x»me  to  ttie  plan,  wtiich  is 
subject  to  income  tax  under  tbe  Coide.  Tlie 
Oypartment  emphasizes  that  the  prudence 
requirement  of  section  404(a)(:KB)of  the  Act  Mroutd 
require  plan  Hduciaries  to  carefully  consider  this 
and  other  \dx  consequences  prior  to  causing  plan 
assets  to  be  invested  in  certificates  pursuant  to  this 
exemption. 

-'  If  a-trusi  issues  subordinated  certificates, 
holders  of  such  subordtaated  certificates  majr  no) 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  cert ifica'ehotders.  The  Depar'men' 


6.  For  ta>  reasons,  the  trust  must  be 
maintained  as  an  essenliaiK  passive 
entity  Therefore,  both  the  sponsors 
discretion  and  the  ser\icers  discretion 
with  Inspect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 

•  servicing  agreements  provide  for  the 
substitution  of  receivables  by'the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates."  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
woi,ild  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
thrciugh  to  certificateholders. 

Parties  to  Transactions    ■ 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  monev  to  .a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 

•  in  its  portfolio  or  sell  if  to  a  purcha.ser. 
such  as  a  trust  sponsor. 

Originators  ofreceivabies  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinar>  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  ser\  ice 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  sen  icer. 

8.  Tne  sponsor  will  be  one  of  three 
entities:  (i)  a  special-purpose 
corporation  unaffiliated  with  the 
S€r\icer,  (ii)  a  special-purpose  or  ojher 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  ihe 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust, 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  tru.st. 
The  trustee  is  also  a  partv  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
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notes  that  ihe  exemption  dop^  not* provide  rpljfi  (ur 
plan  investment  in  such  »:ibr.,-ii;r...;cii  i  i-r'ifn  n;e^ 


the  rights  created  thereby  in  fax  or  of 
certificateholders. 

The  tnjstee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Berean,  the  tru.st  sponsor  or  the  ser\  icer. 
Berean-represenfs  that  the  trustee  will 
be  a  substantial  financial  institution  or 
trust  company  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  bv  ihe 
ser\icer,  sponsor  or  the  trust  as 
.  specified  in  the  pooling  and  senit;ing 
agreement.  The  method  of  compensating 
the  trustee  which  is  specified  in  the 
pooling  and  servicing  agreement  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  sen  icer's 
-functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  ma 
trust,  it  is  common  for  the  receivables  lo 
be  "subseniced"  by  their  respective 
originators  and  for  a  single  entitv  lo 
"master  service'  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subsen  icer,  while  the  investors 
perspective  is  that  the  entire  pool  ot 
receivables  is  serviced  by  a  sing,>e. 
central  master  sen'icer  who  collects 
payments  from  the  local  subservir.ers 
and  passes  them  through  to 
certificateholders. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  ol  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  lo  Berean.  In  other 
cases,  however,  affiliates  of  Berean  may 
originate  or  service  receivables  included 
in  a  trust,  or  may  sponsor  a  trust. 

Certificate  Price,  Pass-Thrcugh  Pate  and 
Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  ofreceivabies  included  in 
a  trust,  the  sponsor  generally  purchases 
Ihe  receivables  in  the  seeondar>  market, 
either  directly  from  the  originaior  or 
from  another  secondary  market 
participant.  The  price  the  sponsor  pa\s 
for  a  receivable  is  determined  b\ 
competitive  market  forces,  taking  into 
at  count  payment  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 


As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  iht 
entire  beneficial  interest  in  the  trust,  c : 
the  cash  proceeds  of  the  sale  of  sut  h 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  spor.vo: 
sells  all  or  a  portion  of  these  certii;i  a'.t--- 
for  cash  to  investors  or  securities 
underwriters.  In  some  transaciior.'.  v> 
sponsor  or  an  affiliate  may  retain  a 
portion  of  the  certificates  for  its  own 
account.  In  addition,  in  some 
transactions  the  originator  may  set! 
•  receivables  to  a  tru.st  for  cash  At  the 
time  of  the  sale,  the  trustee  would  s»-;: 
certificates  to  the  public  or  to 
undenvriters  and  use  the  cash  proi  eeo 
of  the  sale  to  pay  the  originator  for 
receivables  sold  to  the  trust.  The 
transfer  of  the  receivables  to  the  tru-;  r '. 
the  sponsor,  the  sale  of  certificates  tn 
investors,  and  the  receipt  of  the  casn 
proceeds  by  the  sponsor  genera!l\  take 
place  simultaneously. 

12.  The  price  of  the  certificates  ho:r, 
in  the  initial  o.'"fering  and  in  the 
secondan,'  market,  is  affected  by  m&Tk^-- 
forces,  including  investor  demanc.  ihe 
pass-through  interest  rate  on  the 
i;ertificales  in  relation  lo  the  rale 
payable  on  investments  of  similar  i\  ic- 
and  quality,  expectations  as  to  the  elV< : 
on  yield  resulting  from  prepavmtnt  o' 
underlying  receivables,  and 
expectations  as  to  the  likelihood  ct 
iHTiely  payment. 

The  pass-through  rate  for  cenif..  cti-^ 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trusi  min.-v 
a  specified  servicing  fee.--  This  rait  i- 
generally  determined  by  the  same 
market  forces  that  determine  the  p.-at-  (  : 
a  certificate.  The  price  of  a  certifitaie 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  dist  i->.. :: 
augments  the  stated  pass-through  :r,H- 
conversely.  a  certificate  purchased  at .-: 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  perfor.T.ir.t 
its  servicing  duties,  the  sen  icer  (who 
may  also  be  the  sponsor,  and  receive 
fees  for  acting  in  that  capacity!  will 
retain  the  difference  between  pa\men;<- 
ref:ei\ed  on  the  receivables  in  the  trust 
and  payments  payable  (at  the  pass- 
through  rate)  to  certificateholders. 
except  that  in  some  cases  a  portio,--!  of 
the  payments  on  receivables  ma\  hi 
paid  lo  a  third  party,  such  as  a  tee  paic 
lo  a  pro\  ider  of  credit  support  or 


••  The  pass-ihroiish  rate  on  certifiiau -^ 
-f  jiresenlinf;  interests  in  tni.sis  holdinf:  lf-a«.i.»  .•• 
dPtermined  b>  breal-ing  down  lease  pa\^T5PP1^  j-,- 
"printipar' and  ■interest"  component.' tVi«.»-.; . 
n.piiril  intoresl  ro'e. 
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deposited  into  areserve  fund.  Any 
funds  on  deposit  in  a  reserve  fund  after 
the  certificateholdeTs  (and  the  credit 
enhancement  provider,  if  any)  have 
been  paid  in  full  are  generally  paid  to 
the  sponsor  or  tl>e  servicer.  "Hie  servicer 
.nay  receiire  additional  compensation  by 
having  the  use  of  the  amounts  paid  on 
the  receivables  tietween  the  time  they 
are  received  by  t|ie  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  jpoling  and  servicing 
agreement).  Theteervicer  will  be 
required  to  pay  fie  administrative 
expenses  of  servidng  the  trust, 
including,  in  soine  cases,  the  trustee's 
fee,  out  of  its  servicing  compensation. 
The  servicBT  ii  also  compensated  to 
the  extent  it  maY  pnnide  credit 
enhancement  to  the  trust  or  otheru'ise 
arrange  to  (4)taid  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  ser\'icing 
fees,  aad  is  either  paid  out  of  the 
interest  income  Received  on  the 
receivables  in  e^^ess  of  the  pass-throijgh 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  established. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obHgor. 
These  admini^rative  fees  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late   . 
payment  and  pa  rinent  extension  fees 
and  fees  related  :o  the  modification  of 
the  terms  of  an  obligation  as  permitted 
by  the  provision  >  of  the  pooling  and 
servicing  agreen  ent  (including  the 
paitid  release  ol  collateral  to  the  extent 
provided  thereir };  and  (c)  fees  and 
charges  associati  id  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  df'fault  of  i  tn  obligation. 

Comf  en.satioc  payable  to  the  serv  icer 
will  be  set  forth  ir  referred  to  in  the 
poohng  and  serv  icing  agreement  and 
described  in  reai  onabie  detail  in  the 
prospectus  or  pr  vate  placement 
memorandum  re  lating  to  the  certificates. 

15.  Payments  )n  re<:eivables  may  be 
made  by  obligor;  to  the  servicer  at 
various  times  di  ring  the  period 
preceding  any  d  ite  on  which  pass- 
thro  j^  paymen  ts  to  the  trust  are  due. 
Cn  iotae  cases,  tl  e  pooling  and  servicing 
agreement  may  |  lermit  the  serv  icer  to 
place  these  payr  lents  in  non-interest 
bearing  account;  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  th  b  distribution  dates.  In 
these  cases,  the  i  ervicer  would  be 
entitled  to  the  b*  nefit  derived  from  the 
use  ot  the  funds  iietween  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  pTot<  cted  from  the  creditors 
of  the  servicer  it  the  event  of  the 
servicer's  baxikniptcy  or  receivership.  In 


those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  Berean  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  securities  underwriting. 
this  fee  would  normally  consist  of  the 
difference  between  what  Berean 
receives  for  the  certificates  that  it 
distributes  and  what  it  pays  the  sponsor 
for  those  certificates.  In  some  public 
offerings,  hovvever.  Berean  may  sell 
certificates  on  an  agency  basis  in  a  best 
efforts  underwriting.  In  those  cases. 
Berean  would  receive  an  agency 
commission  paid  by  the  sponsor  plus 
reimbursement  for  out-of-pocket 
expenses.  In  a  private  placement,  the  fee 
normally  takes  the  form  of  an  agency 
commission  paid  by  the  sponsor. 

Purchase  of  Rtfceivabies  by  the  Sen'icer 

17.  The  applicant  represents  that  as 
the  prfncipal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  5  to  10  percent)  of 
the  initial  aggregate  unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  RENfiC.  or  the  fair  market  value 
of  the  certificates  in  the  case  of  a  trust 
that  IS  not  a  REMIC. 

Certificate  Ratings 

18.  Thecertitlcales  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  SiP's.  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  surety  bonds,  letters  of  credit, 
guarantees,  or  the  creation  of  a  class  of 
certificates  with  subordinated  cash 
flow)  will  be  obtained  by  the  trust 
sponsor  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating. 
The  amount  of  this  credit  support  is  set 
by  the  ralir^  agencies  at  a  level  that  is 


a  multiple  of  the  worst  historical  net 
credit  loss  experience  for  the  type  of 
obligations  included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  {which  may 
be  itself)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  ttie 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  OMU  initiative  on  behalf  of  the 
trustee;  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to  - 
the  full  extent  of  its  obligations  as 
insurer.  However,  a  master  servicer 
typically  caa recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance  ■ 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payntents.  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders'  rights,  as 
both  a  party  to  the  pooling  and  serv  icing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit  • 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
serv  icer  provides  credit  support  to  the 
trus;.  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 


F«?feral  Register  /  Vol  59,  No.  152  /  Tuesday.  August  9.  1994  /  Notices  40623 


passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  oAen  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  Toe  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
Tte  pooling  aad  servicing  agreement 
will  require  the  master  servicer  to 
■follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  -As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 

-  (monthly,  quarterly  or  semi-annually  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an.executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or.  if  the  master 
servicer  has  defaulted  under  any  of  its  - 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur, 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount, 
subject  to  reduction  only  for  actual 
draws.  From  the  time  that  the  floor 
imount  isefiective  until  the  end  of  the 
(■;  fe  of  tfie  trust ,  there  are  no 


proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
since  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandunt  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  ofreceivables.  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicen 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  paj-ments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 

a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 
(h)  A  general  discussion  of  the 

principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 


(i)  A  description  of  the  underwTiters' 
plan  for  distributing  the  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any. 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K.  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  ai  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
E.xchange  Act  of  1934.  i 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders.  a  report 
will  be  delivered  to  the  trustee  as  to  the  i 
status  of  the  trust  and  its  assets.  | 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  tru.st's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
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Secondary  Mai  ket  Transactions 

24.  It  is  Berei  n's  normal  policy  to 
attempt  to  mak  j  a  market  for  securities 
for  which  it  is  ead  or  co-managing 
underwriter,  ar  d  it  is  Bereans  intention 
to  attempt  to  mike  a  market  for  any 
certificates  for  vhich  Berean  is  lead  or 
co-managing  ui  iderwriter. 

Retroactive  Re\  ef 

25.  Berean  re  presents  that  it  has 
engaged  in  tran  sactions  related  to 
mortgage-back«  d  and  asset-backed 
securities  basec  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  it  is  oossible  that  some 
transactions  ms  y  have  occurred  that 
would  be  prohi  sited.  For  example, 
because  many  ( ertificates  are  held  in 
street  or  nominse  name,  it  is  not  always 
possible  to  idei  tify  whether  the 
percentage  inte  rest  of  plans  in  a  trust  is 
or  is  not  "signi  icant"  for  purposes  of 
the  DepartmenI  's  regulation  relating  to 
the  definition  c  f  plan  assets  (29  CFR 
2510.3-101{fl).  These  problems  are 
compounded  a: ;  transactions  occur  in 
the  secondary  narket.  In  addition,  with 
respect  to  the  "  jublicly-offered 
security"  excef  tion  contained  in  that 
regulation  (29  CFR  2510.3-101(b)).  it  is 
difficult  to  det€  rmine  whether  each 
purchaser  of  a  <  ertificate  is  independent 
of  all  other  pur  ;hasers. 

Therefore,  B<  rean  requests  relief 
retroactive  for  transactions  which  have 
occurred  on  or  jfter  June  27, 1994,  the 
date  Berean  ori  finally  filed  its 
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will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  Berean 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates: 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Berean  has  made,  and  anticipates 
that  it  will  continue  to  make,  a 
secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

I.  Differences  between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  |46  FR  7520,  January  23, 1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  |48  FR  895,  January  7,  1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
fi-om  section  406(b)(1)  and  (b)(2)  of  the 
Act  for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
FTE  83-1  provides  conditional 
exemptive  relief  from  section  406(a)  and 
(b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 


insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  fi-om  that  provided  by  PTES3- 
1  in  the  following  major  respects:  (1) 
The  proposed  exemption  provides 
individual  exemptive  relief  rather  than  - 
class  relief;  (2)  The  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single-family  residential  mortgages:  (3) 
In.stead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  S&P's,  Moody's,  D&P  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating);  and  (4)  The 
proposed  exemption  provides  more 
limited  section  406(b)  and  section  407 
relief  for  sales  transactions. 

//.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  S&P's, 
Moody's,  D&P  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  relief  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  S&P's,  Moody's,  D&P  or  Fitch.  The 
Department  believes  that  the  rating 
condition  will  permit  the  applicant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year.^' 


■"In  referring  to  different  "types"  of  asset-backed 
securities,  the  Department  means  certincates 
representing  interests  in  trusts  containing  diffprt-n 
"types"  of  receivables,  such  as  single  family 
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It!:  Limited  Section  406(b) and  Section 
407(a)  Relief  for  Sales 

Berean  represents  that  in  some  cases 
a  trust  spoosor.  trustee,  servicer, 
tnsufer.  axid  obligor  with  respect  to 
ceceivables  contained  in  a  trust,  or  an 
underwriter  of  cartificates  may  be  a  pre- 
existing party  in  interest  with  respect  to 
anliovesting  plan.^*  In  these  cases,  a 
direct  or  iodirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 

'  be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 
the  Act.25  Likewise,  issues  are  raised 
under  section  406(a)(lMD)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds  - 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  Berean  represents  that  a 
trust  sponsor,  servicer,  trustee,  insurer, 
and  abl^or  with  respect  to  receivables 
contained  in  a  trust,  or  an  underwriter 
of  certificate  representing  an  interest  in 
a  trust  may  be  a  fiduciary  with  respect 
to  an  investing  plan.  Berean  represents 

-that  the  exercise  of  fiduciary  authority 
by  any  of  these  parties  to  cause  the  plan 
to  invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(bKl).  and  in  some  cases 
>ect^  on  406(bK2 ) .  of  the  Act . 
Moreover.  Berean  represents  that  to 

•  the  extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
'rust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act: 

After  consideration  of  the  issues 
«nvolved,  the  Department  hps 
determined  to  provide  the  limited 


residential  mortgagei.  multi-fair.i'.y  Residential 
tnorr;;a5es.  commercial  mortgages,  home  equitv 
loans.  tiaXo  \a»a  receivables,  insldllmer!  obligdiions 
f:!r  consumer  durables  secnrsd  br  purchase  money 
security  uiterests,  etc.  The  Deps'lmaii  intends  ihii 
coadiiion  to  require  that  certifitale.«  in  which  a  plan 
uivests  are  of  the  type  that  ha\-e  been  r.  .;ed  Un  one 
of 'he  three  highest  generic  ratin^'  ca'^gories  bv 
SiPi.  D&P.  Fitdi  or  Moody's;  arid  pirrhased  by 
i:rve3Utr$~other  than  plans  fur  a!  ieasl  nne  year  prior 
to  the  plan's  investment  pursuan'  to  the  propo;*eil 
exemption.  In  this  regard,  the  Depaftment  dors  rot 
tr.tend  to  require  that  the  panic  na-  assets 
cont^iuied  tnatntslmust  hiivetxiC')    i«9son«tl" 
[e.%..  origiaatad  at  least  one  ysar  prior  to  ine  pijr.'s 
invBitment  in  the  trust). 

'*ic.  this  regard,  we  note  that  the e.xemptive  relief 
proposed  herein  is  limited  tocenlTicaiPS  v»ith 
respect  to  arlticii  Berean  or  any  of  its  affiliates  is 
either  (a)  the  sale  onderwritef  or  maruigerorcp- 
tmnagpr  of  lh»  underwriting  syndicate,  or  (bl  <i 
setting  or  placement  agent. 

='The  applicant  represents  thai  where  a  lri>st 
'(MMSor  is  an  affiliate  of  Berean.  sales  to  plans  b\ 
the  jpoasor  may  be  exempt  utMier  PTE  7S-1,  Fart 
(1  (relating  to  porchaaes  aad  sales  of  securities  bv 
broker-dealers  and  their  aCTilialesl.  if  Berean  is  not 
a  fiduciary  with  tespect  to  plan  assets  to  be  inwsted 
in  c«T<l«ca*es. 


sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 
FOa  FURTMER  INFORMATtON  CONTACT:  Gary 
Lefkowitz  of  tfie  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-ft'ee 
number.) 

General  InformatioB 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fidiiciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  Cation  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  £or  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Oepartinent  must  find  that  the 
exemption  is  administrstively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3J  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthennore.  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  vviii  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  ail  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 


exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  4th  day  of 
.■\ugust.  1994. 

Ivan  StrasfieUL 

Director  of  Exemption  Detetmiaations. 
Pension  and  Welfare  Benefits 
^(iministration.US.  Department  of  Labor- 
|FR  Doc  94-19414  filed  8-»-^;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGEMCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules:  r»oi'o<t  for 
comments 


summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative.  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that (1)  propose  the 
de.st ruction  of  records  not  prmiously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  reconls  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
September  23,  1994.  Once  the  appraisal 
of  the  records  is  completed,  NAR_\  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  3i1  days  to 
submit  comments 

ADDRESSES:  .Add.-esi  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  {NIRJ.  National 
Archives  and  Records  Administration. 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  arul  other  media.  In  order 
to  control  this  accumulation,  agency 
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record  managdrs  prepare  records 
schedules  specifying  when  the  agency 
no  longer  nee<  is  the  records  and  what 
happens  to  this  records  after  this  period. 
Some  schedulss  are  comprehensive  and 
cover  all  the  rjcords  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  tfansfer  to  the  National 
Archives  of  hifstorically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  onl  i  one  office  or  program  or 
a  few  series  o^  records,  and  many  are 
updates  of  previously  approved 
schedules.  Sui  :h  schedules  also  may 
include  recon  s  that  are  designated  for 
permanent  ret  sntion. 

Destruction  of  records  requires  the 
approval  of  th )  Archivist  of  the  United 
States.  This  a;  proval  is  granted  after  a 
thorough  stud  ^  of  the  records  that  takes 
into  account  t  leir  administrative  use  by 
the  agency  of  i  >rigin,  the  rights  of  the 
Government  a  id  of  private  persons 
directly  affecti  id  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agenc  es  and  their  subdivisions 
requesting  dis  )osition  authority, 
includes  the  c  mtrol  number  assigned  to 
each  schedule ,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedi  ile  contains  additional 
information  alout  the  records  and  their 
disposition.  Fiuiher  information  about 
the  dispositioi  i  process  will  be 
furnished  to  e  ich  requester. 

Schedules  Per  ding 

1.  Departme  nt-of  Agriculture — Animal 
and  Plant  Hea  th  Inspection  (Nl-463- 
94-1).  Routinf  and  facilitative  records 
for  the  improv  ement  of  internal  office 
operations. 

2.  Departme  nt  of  the  Air  Force  (Nl- 
AFU-94-9).  Routine  records  of  closing 
bases. 

3.  U.S.  Arm  i  (Nl-AU-93-5). 
Administrativ ;  reports,  statistics,  and 
individual  case  files  accumulated  in 
connection  wi  ih  the  Exceptional  Family 
Member  Progi  jm. 

4.  Departme  nt  of  the  Army  (Nl-AU- 
94-7).  Routinf  administrative  records 
pertaining  to  \  rovisioning  systems. 

5.  Departme  nt  of  the  Army  (Nl-AU- 
94-9).  Army  r  rservists  reenlistment 
eligibility  reccrds. 

6.  Departme  nt  of  the  Army  (Nl-AU- 
94-10).  Routii  e  and  facilitative  records 
pertaining  to  nanagement  of  the  Anny 
electromagnet  c  spectrum. 

7.  Departme  nt  of  the  Army  (Nl-AU- 
94-11).  Routii  e  and  facilitative  records 
relating  to  the  maintenance  of  Army 
supplies  and  e  quipmerit. 


8.  Department  of  the  Army  (Nl-AU- 
94-12).  Routine  and  facilitative  records 
pertaining  to  surface  transportation. 

9.  U.S.  Army,  Corps  of  Engineers  (Nl- 
AU-94-29).  Routine  administrative 
application  and  testing  records  relating 
to  wetlands  delineator  certification. 

10.  U.S.  Army,  Corps  of  Engineers 
(Nl-AU-94-31).  Routine  administrative 
files  relating  to  the  issuance  of  civilian 
uniforms. 

11.  U.S.  Department  of  Education, 
National  Advisory  Council  on 
Educational  Research  and  Improvement 
(Nl— 441-94-3).  Routine  administrative 
records. 

12.  Department  of  Justice,  Bureau  of 
Prisons  (Nl-1 29-92-2).  Fragmentary 
statistical  reports. 

13.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-94-2). 
A  reduction  in  the  retention  period  for 
certified  and  registered  mail  records  for 
tax  and  non-tax  related  mail. 

14.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (Nl-483-93-13). 
Database  and  printouts  for  the 
Regulatory  Plan  System  and  the  Profile 
Data  System. 

15.  National  Foundation  on  the  Arts 
and  the  Humanities,  National 
Endourment  for  the  Arts  (Nl-288-94-2). 
General  correspondence  of  the  Office  of 
PoUcy.  Planning  and  Research. 

16.  Railroad  Retirement  Board  (Nl- 
184  04  1).  Grievant  petitions  and 
related  records. 

17.  Tennessee  Valley  Authority  (Nl- 
142-90-22).  Correspondence  files  for 
the  Office  of  Corporate  Services  and 
Vice  President  Services. 

18.  Tennessee  Valley  Authority, 
energy  function  (Nl-142-93-6). 
Transmission  line  profile  and  substation 
contours  and  topo  books. 

Dated:  August  1. 1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

(PR  Doc.  94-11320  Filed  8-8-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Dorket  No.  50-341;  FERMI  2| 

Detroit  Edison  Company; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
NPF-43,  i.ssued  to  Detroit  Edison 
Company,  (the  licensee),  for  operation 
of  the  Fermi  2  facility,  located  in 
Monroe  County,  Michigan. 


Fnvironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of 
Appendix  E,  Section  IV.F.3  of  10  CFR 
part  50  to  conduct  a  partial  participation 
emergency  preparedness  exercise  in 
1994. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  April  19, 1994,  as 
supplemented  by  letter  dated  June  23, 
1994. 

The  Need  for  the  Proposed  Action 

The  licensee  has  stated  that  its 
response  to  the  turbine  failure 
emergency  event  on  December  25, 1993, 
demonstrated  the  adequacy  of  its 
emergency  plan  and  its  ability  to 
successfully  respond  to  an  accident. 
Granting  of  theproposed  exemption 
would  allow  the  licensee  to  spend 
resources  which  would  normally  be 
dedicated  to  the  planning  and  conduct 
of  the  exercise  on  repairing  the  damage 
to  the  plant  and  restarting  the  facility. 
The  licensee  would  still  support  the 
State  and  local  authorities  during  the 
conduct  of  their  ofTsite  exercise  on 
September  20, 1994,  and  would  conduct 
its  next  onsite  exercise  in  July  1995. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would  allow 
a  one-time  exemption  from  the 
requirement  to  conduct  an  emergency 
preparedness  exercise.  The  licensee  has 
demonstrated  excellent  performance  in 
the  area  of  emergency  preparedness 
during  the  last  two  systematic 
assessment  of  licensee's  performance 
periods.  Additionally,  the  licensee  has 
demonstrated  an  ongoing  commitment 
to  maintain  the  high  performance  level 
of  the  emergency  preparedness  program 
by  conducting  five  full-scale  drills,  and 
a  medical  drill  since  its  last  annual 
partial  participation  exercise  in  July 
1993. 

During  the  December  25,  1993, 
turbine  failure  accident,  the  licensee 
was  required  to  implement  its 
emergency  plan  and  activate  a  portion 
of  its  emergency  response  organization 
including  the  technical  support  center, 
operations  support  center  and  alternate 
operations  support  center.  Additionally, 
a  declaration  of  Alert  was  made  in 
response  to  the  turbine  failure  which 
caused  a  reactor  scram,  a  fire  and  seveie 
damage  to  turbine  auxiliary  systems. 
The  Augmented  Inspection  Team  report 
following  the  event  identified  some 
problems  with  event  classification, 
personnel  accountability  and  response 
of  the  fire  brigade.  In  response  to  these 
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findings,  the  licensee  has  performed 
additional  training,  modified 
procedures  and  conducted  an  integrated 
onsite  drill  on  June  8. 1994. 

The  licensee  will  support  the  State 
and  local  offsite  exercise  in  September 
1994.  State  and  local  authorities  who 
are  involved  with  emergency 
preparedness,  and  the  Federal 
Emergency  Management  Agency,  have 
indicated  their  concurrence  with  the 
licensee's  proposed  exemption.  The 
staff  has  determined  that  the  granting  of 
this  exemption  will  not  degrade  the 
effectiveness  of  the  licensee's 
emergency  preparedness  program  nor 
will  it  present  an  undue  risk  to  public 
health  and  safety.  Therefore,  post- 
accident  radiological  releases  are  not 
expected  to  exceed  previously 
determined  values  as  a  result  of  the 
proposed  action.  Further,  the  exemption 
is  not  expected  to  have  an  impact  on 
plant  radiological  effluent  releases. 

The  change  will  not  increase  the 
probability  or  consequences  of  any 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  the  use  of  resources  to  conduct 
the  emergency  preparedness  exercise 
which  would  be  utilized  for  the  repair 
and  restart  of  the  damaged  turbine. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
Considered  in  the  Final  Environmental 


Statement  for  the  Fermi  2  plant,  dated 
August  1981. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Michigan  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
request  for  exemption  dated  April  19, 
1994,  as  supplemented  on  June  23, 
1994.  These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street. 
N.W.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Monroe  County  Library  System, 
3700  South  Custer  Road,  Monroe. 
Michigan  48161. 

Dated  at  Rockville,  Mar>land.  this  29th  day 
of  July  1994. 

For  the  Nuclear  Regulator}-  Commission. 
Ledyard  B.  Marsh, 

Director,  Project  Directorate  lll-I,  Division  of 
Reactor  Projects— III/IV.  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc.  94-19392  Piled  8-8-94;  8:45  am) 
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Regulatory  Guide;  Issuance. 
Availability 

The  Nuclear  Regulator}'  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  5.68,  "Protection 
Against  Malevolent  Use  of  Vehicles  at 
Nuclear  Power  Plants,"  provides 
guidance  acceptable  to  the  NRC  staff  on 
protecting  nuclear  power  plants  against 
the  malevolent  use  of  vehicles  at 
nuclear  power  plant  sites. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 


are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch,       ' 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration. "U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for       | 
inspection  at  the  Commission's  Public 
Document  Room,  3120  L  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington,  DC  20013-7082.  telephone 
(202)  512-2249  or  (202) 512-2171. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS.  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  21st  dav 
of  July  1994. 

Per  the  Nuclear  Regulatory  Commission. 

Eric  S.  Beckjord, 

Director.  Office  of  Nuclear  Regulatory 
Research. 

[PR  Doc.  94-19394  Piled  8-8-94;  8:45  am) 
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NUREG:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  Revision  4  of  NUREG-1307 
entitled  "Report  on  Waste  Burial 
Charges."  The  report  provides  power 
reactor  licensees  updated  information  to 
allow  them  to  adjust  periodically  the 
projected  waste  t)urial  cost  component 
when  estimating  the  cost  of 
decommissioning  their  nuclear  plants. 

Copies  of  NUREG-1307,  Revision  4 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.  O.  Box 
37082,  Washington,  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  is  also  available 
for  inspection  and/or  copying  for  a  fee 
in  the  NRC  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
VVashington,  DC. 

For  further  information  contact 
George  J.  Mencinsky,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  Mail  Stop 
T-9  C24,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6206. 
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Dated  at  Roc 
iif  August,  1934. 

For  the  Nim;!*»i 
BiU  M.  Morris, 
Director.  Division  ofBegi. 
Office  of  Nuctear  leg 
IFR  Doc.  94-193 
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'ihtory  Apphcations. 
ukitory  Besearrh. 
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OFFICE  OF  PEI  tSONNEL 
MANAGEMENT 

Proposed  Extefision  ol  Standarti  Forw 
113-G 

AGENCY:  OfGte  i)f  Persoinwl 

Management. 

ACTION:  Notice. 


SUMMARn  In  act  orrfance  with  the 
Paperwork  Redi  rction  Act  of  1980  (frtfe 
44,  U.S.C.  Chapter  35),  this  notice 
announces  a  re<  uest  submitted  to  OMB 
for  clearar»ce  to  continue  fo  f:oltef:t 
information  for  the  Monlhfy  Report  of 
Full-time  Equivklent/Worfc-Year 
Civilian  Employment  (Standard  F'orm 
1 13-G).  The  date  collected  »re  used  by 
OMB  and  OPM  to:  (1)  monitor  agencies' 
process  in  increasing  part-time 
employment;  (2i  aid  OMB  and  the 
President  in  making  decisions  on 
agencies'  budgej  appropriations  for  tbu 
next  fiscal  year{and  (3)  monitor  agem^y 
work  year  usagd  under  total  approved 
FTE  levels  duriag  the  current  fiscal 
year.  One  hundred  thirty-one  Federal 
agencies  provide  monthly  reports  to 
OMB.  It  takes  two  hours  to  complete 
oste  report,  for  ski  annual  total 
information  cot!  ection  burden  of  3,144 
hours.  For  copi<  4  of  the  clearance 
package,  call  C  Ronald  Trueworthy, 
Agency  Clearan  »  Officer,  on  (703)  WW- 
8550. 

DATES;  Conuner  ts  on  tltts  infomtation 
collection  should  be  received  on  or 
before  S€ptemb<trfl,  1994 
ADDRESSES:  Sen  i  or  dehver  i-omnjents 
to: 

May  Eng,  U.S.  C  tfice  of  Personnel 
Management,  Room  7494,  1900  E 
Street  NW..  W  ashington,  DC  20415 
And 
Joseph  Lackey,  ( )PM  Desk  Offiojr. 
OCHce  of  Infoi  mation  and  Regulatory 
Affairs,  Ofiict  of  Management  and 
Budget,  Roon^  3002,  New  Exe<.utive 
Office  BuiUluig  NW.,  Washington,  DC 
20503. 
FOR  FURTHER  tMFDRMATION  CONTACT:  May* 
Eng,  (202)  WMi-ibfl4,  U.S.  Olii.«  of 
Personnel  Mana  ^ement. 
LovfffliBe  A*  Grcei  i. 
Deputy  Dinctot. 
IFK  Doc  »«-192&i  Filed  «-4~<»t;  ft45  »m| 
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Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Servir». 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Tnrpenoff,  (202)  B06-094O. 
SUPPt-EMENTARV  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  July  5. 1994  (59  PR  34455). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
June  1  and  June  30. 1994,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30,  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
estabhshed  or  revoked  during  June 
1994. 

Schedule  B 

No  Schedule  B  authQritie&  were 
established  or  revoked  during  June 
1994. 

SchcAileC 

Department  of  Agricutlure 

Staff  Assistant  to  the  Under  Se«;retary 
for  Small  ComRYunity  »nd  Rural 
Development.  Effectiye  June  2, 1994. 

Staff  Assistant  to  the  Chief,  Soil 
Conservation  Strvif^.  Hffe«:tive  June  2, 
1994. 

Confidential  Assistant  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development.  EIfre<::tive  Jime  6, 
1994. 

Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  June  7, 1994. 

Confidential  Assist.int  to  the 
Administrator,  Food  .Safi?ty  and 
Inspection  Service.  Effective  June  1.1, 
1994. 

Confidential  Assistant  to  the 
Administrator.  Animal  and  Plant  Health 
I  Inspection  .Servif  fl,  Fffertive  Jtine  28, 
1994. 

Dt^partment  of  the  Air  Forof  IDOD) 

Sec;retary  (OA)  Xo  the  A.ssfstant 
Secretary  of  the  Air  Force  (Financial 
Management  and  Comptroller),  f^fllertive 
June  24, 1994. 


Staff  A.ssi^tant  to  the  Principal  Deputy 
Assistant  Secretary  of  the  Air  Fon>^ 
(Manpower,  Re.serve  AlTairs, 
Installations  and  Environment) 
Effective  June  28,  1994. 

Department  of  Commerce 

Confidential  Assistant  to  the  Dirw  tor. 
Office  of  External  Affairs.  EffieiTtive  June 
2. 1994. 

Deputy  Dire«1br  of  Scheduling  to  ih»^ 
Dire<.1or  of  Scheduling,  Office  erf  the 
Secretary.  Effe<:tive  June  2, 1994. 

Confidential  Assistant  to  the  Director 
Office  of  External  Affairs.  Effertive  Jurw 
2,1994. 

Confidential  Assistant  to  the  Director, 
Secretariat  Staff,  Office  of  the  Exe«.utive 
Secretariat.  Effective  June  2, 1994. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Economic 
Development.  Effective  June  13, 1994. 

Director  of  Public  Affairs  to  the 
Assistant  Secretary  for  Communi<:atioi>h 
and  Information.  Effective  June  13, 
1994. 

Confidential  Assistant  to  the  DiretJui, 
Officjj  of  P»»b!ic  Affairs.  Effective  June 
17,1994. 

Special  Assistant  to  the  General 
(Counsel,  National  Oceanic  and 
Atmospheric  Administration.  EffeiJiv*) 
June  30, 1994. 

Special  Assistant  to  the  Director, 
Office  of  the  White  House  Liaison. 
Effe<tive  June  30,  1994. 

Congressional  Liaison  Spe<;ialist  to 
the  Chief,  Legislative  and 
Intergpvemmerttal  Affairs  Division, 
Minority  Business  Development 
Agency.  Effet.tive  June  30,  1994. 

DepartmeiU  of  Defense 

Personal  and  Confidential  Assistant  to 
the  Counsellor  to  the  Secretary  of 
Defense  and  Deputy  Swietary  of 
Defen.se.  Effective  June  30, 1994 

Depniiment  of  Education 

Deputy  Sei,Tetary*s  Regional 
Representative  to  the  Secretary's 
Regional  Representative.  Region  IX,  Sa« 
Francisco.  CA.  Effiective  June  6, 1994, 

Deputy  Secretary's  Regional 
Representative,  Region  U.  New  York , 
NY,  to  the  Se<:relary's  Regional 
Representative.  Effeciive  Jur)e  6,  1*M 

.Special  As.sistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  Juno 
15, 1994. 

Confidential  Assistant  to  the  (Jiief  of 
Staff.  Effective  June  16. 1994. 

Spe<',ial  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  June 
20,  1994. 

Special  Assistant  to  the  Assi.staot 
Se<;retary,  Offi<:«  of  Human  Resounds 
Division.  Eflisctive  Jurve  23. 1994. 

Special  Assistant  to  the  Assistant 
Seifrctary,  Office  of  Human  Resoun^es 
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and  Administration.  Effective  June  23, 
1994. 

Confidential  Assistant  to  the  Director, 
Community  Reform  Initiatives  Services. 
Effective  June  27,  1994. 

Secretary's  Regional  Representative — 
Region  II— New  York,  NY  to  the  Director 
of  State,  Local  and  Regional  Services 
Staff.  Effective  June  28, 1994. 

Department  of  Energy 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Planning  and 
Administration,  Office  of  Environment. 
Safety  and  Health.  Effective  June  2, 
1994. 

Staff  Assistant  to  the  Administrator, 
Office  of  Energy  Information 
Administration.  Effective  June  2,  1994. 

Special  Assistant  lo  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy.  Effective  June  21, 
1994. 

Department  of  Health  and  Human 
Services 

Executive  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
June  20, 1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Public  Affairs 
(Policy  and  Strategy).  Effective  June  22, 
1994. 

Department  of  fustice 

Secretary  (OA)  to  the  United  States 
Attorney,  Middle  District  of  Louisiana. 
Effective  June  2,  1994. 

Senior  Liaison  Officer  to  the  Assistant 
Attorney  General,  Office  of  Policy 
Development.  Effective  June  9,  1994. 

Confidential  Assistant  to  the  United 
States  Attorney,  Western  District  of 
California.  Effective  June  16, 1994. 

Secretary  (OA)  to  the  United  States 
Attorney,  Western  District  of  Arkansas. 
Effective  June  24,  1994. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Criminal  Division. 
Effective  June  30.  1994. 

Department  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Occupation  Safety  and  Health 
Administration.  Effective  June  3. 1994. 

Executive  Assistant  to  the  Deputy 
Assistant  Secretary.  Office  of  Federal 
Contracts  Compliance  Programs, 
Employment  Standards  Administration. 
Effective  June  7,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  Administration.  Effective  June 
14,  1994. 

Executive  Assistant  to  the  Deputy 
Assistant  Secretary.  Office  of  Federal 
Contracts  Compliance  Programs. 
Employment  Standards  Administration. 
Effective  June  7. 1994. 


Special  Assistant  to  the  Executive 
Secretary.  Effective  June  16, 1994. 

Special  Assistant  to  the  Chief  of  Staff 
Effective  June  16,  1994. 

Public  Affairs  Specialist  to  the 
Director.  Women"s  Bureau.  Effective 
June  17.  1994. 

Associate  Director  for  Congressional 
Affairs  to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  June  20,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
June  24,  1994. 

Department  of  State 

Foreign  Affairs  Officer  to  the  Deputy 
Assistant  Secretary.  Effective  June  22, 
1994. 

Foreign  Affairs  Officer  to  the  Deputy 
Secretary.  Effective  June  22.  1994. 

Department  of  Transportation 

Scheduling  Assistant  to  the  Special 
Assistant  for  Scheduling  and  Advance, 
Office  of  the  Secretary.  Effective  June 
16. 1994. 

Department  of  the  Treasury 

Legislative  Assistant  to  the  Director, 
Office  of  Legislative  Affairs.  Effective 
June  30. 1994. 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs.  Effective 
June  13, 1994. 

Environmental  Protection  Agency 

Special  Assistant  to  the  Regional 
Administrator.  Region  III.  Philadelphia, 
PA.  Effective  June  2.  1994. 

Director,  State/Local  Relations 
Division  to  the  Associate  Administrator, 
for  Regional  Operations  and  State/Local 
Relations.  Effective  June  22, 1994. 

Farm  Credit  Administration 

Congressional  Affairs  Specialist  to  the 
Director.  Congressional  and  Public 
Affairs.  Effective  June  14, 1994. 

Federal  Labor  Belations  Authority 

Executive  Assistant  to  the  General 
Counsel.  Effective  June  2,  1994. 

Federal  Mine  Safety  and  Health  Review 
Commission  ' 

Confidential  Assistant  to  the 
Chairman.  Effective  June  22, 1994. 

National  Endowment  for  the  Humanities 

Special  Assistant  to  the  Deputy 
Chairman.  Effective  June  2. 1994. 

Office  of  National  Drug  Control  Policy 

Staff  Assistant  for  Scheduling  to  the 
Director.  Effective  June  2.  1994. 


Public  Affairs  Specialist  to  the 
Director  of  Public  and  Legislative 
Affairs.  Effective  June  2.  1994. 

Public  Affairs  Specialist 
(Speechwriter)  to  the  Director  of  Public 
and  Legislative  Affairs.  Effective  June  2. 
1994. 

Office  of  Personnel  Management 

Speech  Writer  to  the  Director.  Office 
of  Communications.  Effective  June  3. 
1994. 

Securities  and  Exchange  Commission 

Confidential  Assistant  to  the 
Commissioner.  Effective  June  30. 1994. 

United  States  Information  Agency 

Director.  Office  of  International 
Visitors,  to  the  Associate  Director  of  the 
Bureau  of  Educational  and  Cultural 
Affairs.  Effective  June  8, 1994. 

Authority:  5  U.S.C.  3301  and  3302,  E.O. 
10577.  3  CFR  1954—1958  Comp..  P.218. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 
IFR  Doc.  19263.  Filed  8-8-94;  6:45  ami 
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SECURrriES  and  exchange 

COMMISSION 

[Release  No.  34-34478;  File  No.  SR-OTC- 
94-11] 

Self- Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Amending 
the  Fee  Schedule  for  Commercial 
Paper  and  Money  tAatket  Instruments 

August  2.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.<change  Act  of  1934 
(Act"'),'  notice  is  hereby  given  that  on 
July  15. 1994.  The  Depository  Trust 
Company  (-DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-94-11)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Orgaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  herewith  the  following 
change  in  its  fee  schedule: 


'15  U.S.C.  §78s(b)(I)  (1988). 
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Service 


Commercial  Paper /Money  Martet  instiunent  Activity: 
•  Dehver  ofders  _ 


•  Maki  ity  or  leorganRation  pFesenlrnents 


Reguta  lory 


II.  Self- 
Statement  uf 
Statutory  Bas 
Change 


Organization's 
t|se  Purpose  of,  and 

for,  the  proposed  Rule 


In  its  filing  i 
DTC  int  hided 
the  purj  'i  )?ie  oi 
proposed  rule 
com.iients  it 
rule  change, 
may  be  exarai 
in  Hem  IV'  beldw 
summaries,  sei 
and  (C)  below 
aspects  of  sucl 


t,  If? 


IA)Self-Regn 
Statement  of 
Statutory  Basi. 
Change 


Preserttee 


i\2&  to  the  delwefef 

$t.1l  to  the  receiver  _ 

$1.06  (or  each  item  delivered 
received. 


01 


Proposed  fee 


Si  .41  to  the  detiveref 
S1.26  to  the  receiver. 
Si  .21  for  each  Hem  delivered  o» 
received. 


ith  the  Commi.s.'iion, 

statements  conr.eming 

and  basis  for  the 

:hange  and  discusM>d  any 
ived  ou  the  proposed 
text  of  these  statements 
at  the  places  specified 
DTC  has  prepared 

forth  in  sections  |A),  (B). 

of  the  most  signifuiant 

statements. 


n  cej 
Tie 
led 


/( tery 


Organization's 
Purpose  of.  and 
for,  the  Pmpot^ed  Rule 


On  April  22J1994,  the  Commis.sioi> 
temporarily  ap  jroved  a  proposed  rule 
change  expant  ing  and  improvin.^  EJTC's 
Money  Market  Instrument  ("\fMr'| 
programs.2  As  m  interim  solution  to  the 
concerns  raise(  by  DTC's  regulators 
about  the  applii  aiion  of  unwind 
procedures  rel<  ted  to  a  MMI  issuer 
insolvency,  Dl  C  proposed  to  obtain  an 
additional  S50v  million  committed  line 
ine  of  credit  has  been 
ded,?eated  to  the 


of  credit.  This 

acquired  and  ii 


•  Saifrif ifl.s  Exrh 
lApril  22.  ITW).  5f 
12!  (order  tempore 
ttiangp  until  April 

'Tb^wMXienor 
pri'xious  $7S0  mil! 
in-iivighl  UT(''s  loiii 
millim.  Aaaf^reeti 
DTC  finds  as  Ihey  i 
SI,250milliunofl 
atid  to  .'be  $500  mi 
•  coniingty 


co>npletion  of  ettlemtnt  in  the  evont  a 
participant  fail ;  to  settle  after  DTC  has 
reversed  certai  i  transactions  in  an 
insolvent  issue  r'.s  MMIs.  This  line  of 

increase  participants" 
fixed  or  adjust;  ble  net  debit  c  aps.  *  Tk« 
subject  propos  (d  fee  change,  whic  h  wiM 
be  etfe«:1ij^e  for  servit;es  provided  on  or 

1'994,  including  ser\  ices 
in  i:orporate  re  mmercia!  paper,  will 
recover  the  cos   of  the  $.S00  million  line 
of  credit  by  adt  ing  S.15  per  side  to  MMI 
deliver  order  a  yd  mofurify  presentment 
.eervire  fees. 


rn-f  Art  Releastt  No  :i  j'iSH 
HR  59283  fFite  No^SR-rrrt-- 
ly  approving  prop«M;ii  tule 
fl.  TS95). 

ihw  Vtrrr  of  cififif  So  im   >; 
30  in  tiq.u>lily  ttmtunxt  has- 
liquidi'y  resoiirtps  to  Sl.^'jO 
tpoo  with  UTC's  regitliiMrs,  if 
ipartd  \ite  Mk41  ft>ipax»itai 
juidity  is  imuffiiient.  UTC  «bitl 
ior>  dedi'-ofcd  lin*  of  »i*.f»t 


The  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(Dl-'  ol 
the  Act,  as  amended,  whirJi  requires 
that  the  rules  of  a  registered  clearing   . 
agency  provide  for  the  equitable 
allocation  of  reasonable  fees  for  the 
services  which  it  provides  io 
participants. 

IB)  Self-Rp.guJatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
proposed  rule  change  will  more 
equitably  allocate  fees  among 
participant.s. 

ICI  Self-Regulnton  Organizatioa'x 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  ot  Others 

Comments  were  neither  solicited  nor 
received.  Earlier  this  year,  DTC  advised 
participants  that  the  proposed  fee 
increases  would  be  implemented  if 
acquiring  the  additional  line  of  credit 
was  necessary  to  obtain  regulatory 
approval  for  the  expanded  MMI 
program. 

III.  Date  of  Effectiveness  of  the 
Proposed  Role  Change  and  Timing  (or 
Commission  Action 

The  foregoing  rule  ch.mge  has  become 
effer.tive  on  filing  pursuant  to  Sefition 
19(b)(3)(A)(ii  "*  of  the  Act  and  pursuant 
to  Rule  19l>-4(e)(2)fi  in  that  the 
proposed  rule  charge  establishe.s  or 
changes  a  due.  fee,  or  other  charge 
imposed  by  DTC.  At  any  time  within 
si.vf  y  days  of  the  filing  of  this  proposed 
r\jle  (.hange,  the  Coinmi.ssion  may 
sunimaril}'  abrogate  .such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  profet.tion  of 
investors,  or  otherwise  in  furtheram.e  of 
the  purposes  of  the  Ac1. 

IV.  Solicitation  of  Comment!* 

Interested  persons  are  invited  to   - 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


*  15  u.s.(:,  §7a9-iU)»JiUJi  (I'jah) 

■>  T5  t,».S.C  S7«s(b>tl)f  » Jtiil 
-  17  CFR  2.»«.l»t!-tf.»)(2)  fl^-n) 


Persons  making  written  submission 
should  file  six  copies  thereof  with  fht 
Secretary,  Set:urities  and  Exchange 
Commission  4.50  Fifth  Street,  NW. 
Washington  DC  20549.  Copies  of  t':v 
submissions,  all  subsequent 
amendments,  all  written  staterrerjts 
wiih  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ell  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  othe'  i^^ ;  ■ 
those  that  may  be  withheld  from  th^' 
public  in  ac  cordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  in.spection  and  copying.  i». 
the  Commission's  Publjc  Referen«;e 
Sec:iion,  450  Fifth^Street,  NW., 
Washington.  DC  20549.  Cop^es  ol  sucii 
filings  will  also  be  available  for 
-inspection  and  copyingat  the  priiu.jpijt 
offices  of  DTC.  All  submissions  shouit^! 
refer  to  File  No.  SR-DTC-94-11  and 
should  be  submitted  by  August  30, 
J994. 

Fi)r  thf  Co.nimission  by  the  Divisiun  «)t 
Mta(Jii*t  ReKulathm,  pursuant  to  c♦f!l»^^3^'.J 
aiithorify.' 

Margaret  H.  .McFarland. 

Di^ptiTy  SfiTt^l'iry. 

IFR  D«K  .  94-lfl;A7-J  Filed  ^-B-»4,  H:4=i«jul 

Billing  code  bgio-Di-m 


[Release  No^.  34-34480;  File  Ua.  SR-OTC- 
94-10]  • 

Self-Regulatory  Organizations;  The 
Depository  Ttust  Company;  Notice  o* 
Filing  of  a  Proposed  Hute  Change 
Establishing  a  Fee  Schediile  for 
Certain  Inter-Depository  Deliveries 

Pursuant  to  Se«1ion  19(b)(1)  of  the 
Se«;urities  Exchange  Ad  of  W.14 
("Acf),'  notice  is  hereby  given  thif  nn 
July  7.  1994.  The  Depository  Trust     . 
CompTiny  I'DTC")  filed  with  the 
Setuirities  and  Exchange  Commissioii 
("Commission")  the  proposed  rule 
change  as  desr^ibed  in  Items  I,  II.  and 
ill  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 


'  17  on  20O.JI>-:»ta)(12)  m»a3). 
'  1.5  tL.SC.  t,78s:b);il  IlWUI). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  groups. 

I.  Self-Regulatory  Or;ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  proposing  the  following 
changes  in  its  fee  schedule: 

Service 

XVIII. 

Inter-Oepository  Delivery  Fees  to  Participants: 

•  Valued  (third-party) ; 

•  Free  delivery 

•  Fourttvparty  delivery „ 


Present  fee 


$77' .. 
None* 
None  . 


Proposed  fee 


No  Change. 

$.64-. 

$.32"  to  each  depository 


•In  addition  to  the  regular  Deliver  Order  fee  charged  to  a  Paticipant  fbf  each  item  delivered,  received  or  reclaimed 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for^  the  Proposed  Rule 
Change 

In-it3  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  A.  B.and  C  below,  of  thamost 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  . 
Statutory  Basis  for,  the  Proposed  Rule 
Chani;e 

The  purpose  of  the  proposed  rule 
change  is  to  make  changes  to  the  fee 
schedule  for  inter-depository  deliveries. 
DTC  maintains  interfaces  with  two  other 
registered  securities  depositories,  the 
Mid  w.  est  Securities  Trust  Company 
i'MSTC")  and  Philadelphia  Depository 
Trust  Company  ("Philadep")  DTC 
processes  four  types  of  inter-depository 
deliveries:  Regional  Interface  Operations 
(RIO")  deliveries.  Valued  (Third- 
Party'l  deliveries.  Free  deliveries,  and 
Fourth-Party  deliveries.  Currently.  DTC 
charges  fees  for  RIO  and  Third-Party 
deliveries.^ 


-  In  1977.  DTC  filed  a  proposed  ruie  change  uiider 
Section  19(b)(2J  of  tile  Act  seeking  Commission 
ipprovMl  to  in:ipose  a  surcharge  on  participants  that 
deliirer  or  receive  securities  through  interface 
icDMints  (i.e..  RIO  or  Third-Pany).  Securities 
Enchange  Act  Release  No.  14109  (October  27.  re77). 
42  FR  ;j8991  (File  No.  SR-DTC-77-iOl  (notice  of 
("ling  of  proposed  rule  change).  Sutisequently.  the 
CommisHoa  issued  two  orders  instituting 
t-iroceedingj  to  determine  whether  to  approve  or 
diMpprove.Fine No.  SR-DTC-77-10.  Securities 
Cuchaoge  Act  Release  No*.  20461  (December  7. 
t98J).  48  FR  55654  and  23083  (March  31.  1986).  51 
FR  1 2421.  landing  Commission  action  on  File  No. 
5R-DTC-77-10.  DTC  filed  a  separate  proposed  rule 
change  under  Section  19(bM2)  of  the  Act  seeking 
r;ip-oval  for  Third  Party  delivery  fees.  Securities 


RIO  deliveries  are  interregional 
clearing  corporation  deliveries  related  to 
continuous  net  settlement  deliveries 
i  nto  or  out  of  the  National  Securities 
Clearing  Corporation's  ("NSCC  "I 
account  at  DTC.  A  RiO  delivery 
represents  the  net  of  all  trades  in  a  . 
security  settling  that  day  on  DTC's 
books  between  two  clearing 
corporations.  Valued  (Third-Party) 
deliveries  occur  when  a  DTC  participant 
delivers  to  or  receives  from  a 
counterparty  that  is  a  participant  only  in 
another  depository.  Free  deliveries 
typically  relate  to  a  DTC  participants 
moving  a  securities  position  to  or  from 
its  DTC  account  from  or  to  its  account 
at  another  depository.  Fourth-Party 
deliveries  are  deliveries  between  MSTC 
and  Philadep  participants  that  are 
routed  through  DTC.  The  deliveries 
occur  through  DTC  because  the  interface 
between  MSTC  and  Philadep  is  through 
DTC. 

.DTC  incnirs  both  internal  and  external 
expenses  in  operating  the  interfaces. 
The  Internal  expenses  include  computer 
usage  and  support;  dividend, 
reorganization,  and  redemption 
processing:  reconciliation  of  positions: 
and  certificate  inventory  management. 
The  external  costs  to  DTC  are  fees 
impo.sed  by  the  other  depositories  as 
agreed  to  by  DTC  and  each  depository. 

DTC  now  recovers  some  interface 
exp.enses  from  the  RIO  and  Third-Party 
delivery  fees.  Each  of  these  fees  is 
designed  to  recover  DTC's  estimated 
annual  internal  expense  for  the  service. 
In  DTCs  1994  fee  schedule,  the  RIO 
delivery  fee  is  $.70.  up  from  $.42  in 


Exchdnge  Act  Reiease  No.  14655  (April  II.  1978). 
43  FR  16576  {File  Ho.  SR-DTC-78-6)  (notice  of 
nttng  of  proposed  rule  change).  Sulwequentiy.  DTC 
amended  File  No.  SR-DTC-7ft-6  to  change  it  from 
a  filing  under  Section  t9(bK21  of  the  Aa  to  a  filing 
under  Section  19(bK3KAl  of  the  Act.  As  a  result,  the 
Third-Party  delivery  tees  became  effective 
immediately.  Securities  Exchange  Act  Release  No. 
14835  (lune  9. 19978),  15  SEC  Docket  4  (|une  27. 
19781. 


1993:  the  Third-Partv  delivery  fee  is 
S.77.  up  from  $.49  in  1993  ^  DTC  has 
received  no  adverse  comment  on  the 
RIO  or  Third-Party  fees  in  recent  years. 

DTC's  proposed  rule  change  will 
establish  new  fees  for  Free  deliveries 
and  Fourth-Party  deliveries  at  a  level 
that  will  recover  DTC's  estimated 
internal  1994  service  cost  based  on 
budgeted  transaction  volumes.  Under 
the  proposed  rule  change,  the  Free 
delivery  fee  will  be  $.64.  which  is  in 
addition  to  the  regular  Deliver  Order 
fee.  and  the  Fourth-Party  delivery  fee 
charged  to  each  depository  will  be  $.32 
plus  the  regular  Deliver  Order  fee. 
Establishment  of  these  two  fees  at  these 
levels  will  raise  DTC's  interface  cost 
recovery  from  inter-depository  delivery 
fees  from  29%  to  59%.*  Subject  to 
Commission  approval  of  the  proposed 
rule  change.  DTC  will  seek  in  a 
subsequent  proposed  rule  filing  to 
reduce  DTC's  Deliver  Order  fee  by  $.0,T 
because  $.03  of  interface  expenses  will 
be  recovered  from  the  actual  interface 
users  through  the  proposed  new  fees  for 
Free  and  Fourth-Party  deliveries.'  The 
average  Deliver  Order  fee  is  now  $.30  in 
the  Next-Day  Funds  Settlement  system 

The  policy  of  the  Board  of  Directors 
of  DTC  has  always  been  that  DTCs  costs 
arising  from  use  of  the  interfaces 


'  Securities  tvchaoje  .\cl  Release  tio.  33985  (M^v 
2.  1994).  59  FR  23905  (File  No.  SR-OTC-94-03i 
(notice  of  Filing  and  immediate  e!;"ectiver.e<is  of 
proposed  rule  change  setting  forth  OTCs  1994  fee 
schedule). 

•*  During  each  of  the  two  years  following 
Commission  approval  of  the  subject  proposed  fees. 
DTC  will  file  with  the  Commi.<«ion  under  Section 
19(b)(2)  of  the  Act  proposed  changes  inMhose  fees 
that  will  have  the  effect  of  gradually  increasing  its 
interface  cost  recoren  from  interface  fees  to  100% 
During  this  period.  DTC  also  intends  to  continue  it', 
practice  of  including  changes  in  ttw  fees  for  valued 
inter-depository  deliveries  in  the  schedules  of 
revi:  ed  DTC  services  that  are  filed  annually  under 
Section  l9(b)(3l(A)  of  the  Act. 

'  Telephone  Conversation  between  Richard  B 
Nesson.  General  Counsel.  DTC.  and  Margaret  (. 
Robb.  Staff  Attorney.  Division  ot  Market  Regulation.. 
Commission  (lulv  18.  19941 
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entry  delivery.  So  long  as  interface  fees 
do  not  exceed  interface  costs,  such  fees 
are  not  only  fair  but  fully  justified. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

DTC  has  not  solicited  comments  on 
the  proposed  rule  change.  DTC  will 
send  a  memorandum  to  its  participants 
concerning  this  proposal  and  the 
rationale  for  DTC  recovery  of  its 
interface  costs  from  cost-based  fees 
charged  to  interface  users.  Any 
comments  received  by  DTC  will  be 
forwarded  to  the  Commission  for 
inclusion  in  the  Commission's  public 
file  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (ij 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-94-10  and 
should  be  submitted  bv  August  30, 
1994. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-19375  Filed  8-8-94;  8:45  ar.:| 
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[Release  No.  34-34479;  File  No.  SR-NASD- 
94-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Fees  for  the 
Late  Payment  of  Service  Charges 

August  2,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  27, 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  '"Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  On 
July  29,  1994,  the  NASD  filed  with  the 
Commission  Amendment  No.  1  to  the 
proposed  rulexhange.'  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  adopt  a 
uniform  and  consistent  methodology  for 
assessing  fees  for  late  payment  of 
Nasdaq  Stock  Market  service  charges. 
(Additions  are  in  italics;  deletions  are 
bracketed.) 

Schedule  D 

^.  ■    -• 

Part  IX 


H.  Late  Fees  •  .        '  . 

All  charges  imposed  by  The  S'asdoq  Sfrjck 
Market.  Inc.  that  are  past  due  45  days  or 
more  will  be  subject  to  a  late  fee  computed 
by  taking  the  summation  of  one  and  one-hc't 
percent  (1  '/j%)  of  the  amount  past  due  for 
the  first  month  plus  one  and  one-half  perctrnt 
11  '/j%l  of  the  amount  past  due  for  any  month 
thereafter,  compounded  by  late  fees  osses<.f-d 
for  previous  months. 

To  illustrate  how  later  fees  are  assessed,  it 
an  accoimt  is  past  due  $1,000  for  45  rfm  <. 


'  17  CFR  200.30-3(a)  (12)  (1991)- 
'  Amendment  No.  1  to  the  proposal  corrects  o 
matiiematical  error  in  an  example  provided  in  \r,e 
lengiiage  of  the  proposed  rule  charige,  and  *;xp)o.rs 
that  the  new  late  fee  established  by  the  proposiil 
will  be  assessed  to  accounts  that  are  in  arrears  p-cr 
to  the  Implementation  of  the  new  late  fee  cha.-ge 
Letter  from  Joan  Conley.  Corporate  Secretarv. 
NASD,  to  Elizabeth  MacGregor.  Branch  Chie!. 
Commission,  dated  )uly  28,  1994. 
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n^e  late  fee  would  be  $30.22.  This  charge 
reflects  a  charge  of  $15  for  the  first  month 
past  due  ($1.000x1 '/2%)  and  $15.22  for  the 
iecond  month  past  due  ($1.015xi>/i%) 
INA.SDAQ  charges,  except  those  for 
NASDAQ  l^vel  1  and  NASDAQ/NMS  1^1 
Sale  services,  that  are  past  due  for  60  days  - 
or  aiore  shall  be  subject  to  a  late  fee  of  ten 
percent  (10%)  of  the  amount  past  due. . 

Charges  for  NASDAQ  Level  1  and 
N  ASDAQ/NMS  Last  Sale  services  that  are 
past  due  shall  be  subject  to  a  late  fee  equal 
to  one  and  one-half  percent  iVh%]  per 
rrtonth  of  the  unpaid  balance  commencing 
frirty-fiv'e  (45)  days  after  the  invoice  date. I 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  Of,  and 
StatutfMy  Basis  Fort  the  Proposed  Rule 
Chaise 

In  its  filing  with  the  Commission,  the 
N.ASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
m  Item  IV  below.  The  NASD  has    •. 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
niost  significant  aspects  of  such 
v.atements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  Of.  and 
Statutory  Basis  For,  the  Proposed  Ru!e 
Change 

\   Purpose 

(n  view  of  the  NASD's 
implementation  of  a  consolidated    - 
billing  system  for  virtually  all  direct 
subscriber  services  provided  by  The 
Nasdaq  Stock  Market.  Inc.  ("NSM"),  the 
NASD  proposes  to  adopt  a  uniform  and 
consistent  methodology  for  assessing 
tees  for  the  late  jpayment  of  NSM 
charges.  Specifically,  for  NSM  charges 
that  are  past  due  45  days  or  more,  the 
NASD  proposes  to  assess  late  fees  by 
Mking  the  summation  of  one  and  one- 
half  percent  [V/z%)  of  the  amount  past 
due  for  the  first  month  plus  one  and 
ane-half  percent  (1  Vz%)  of  the  amount 
prast  due  for  any  month  thereafter, 
compounded  by  late  fees  assessed  for 
previous  months. 

Currently.  Section  H  of  Part  IX  of 
Schedule  D  to  the  By-Laws  provides 
(hat  charges  for  Nasdaq  Level  1  and 
Nasdaq/NMS  Last  Sale  services  which 
ire  past  due  45  days  will  be  assessed  a 
tee  equal  to  1  Vz%  per  month  of  the 
unpaid  balance.  For  all  other  Nasdaq 
charges,  namely,  charges  for  the  Nasdaq 
Level  2/3  service.  Over-the-Counter 
Bulletin  Board  ("OTCBB").  Mutual 
Fund  Quotation  Program,  and  Nasdaq 
Workstation  service  (collectively 
referred  to  hereinafter  as  "Nasdaq 
charges"),  the  late  payment  fee 


presently  is  equal  to  10%  of  the  amount 
past  due  for  60  days  or  more.  By 
eliminating  the  current  practice  of  using 
these  two  different  methods  to  assess 
late  fees  for  various  NSM  charges,  the 
NASD's  operational  efficiency  will  be 
enhanced  and  public  confusion 
concerning  the  NASD's  late  fee  policy 
likely  will  be  diminished. 

The  NASD  also  is  proposing  to  amend 
Section  H  to  provide  that  the  section 
governs  fees  for  the  late  payment  of 
NSM  charges  instead  of  "NASDAQ 
charges."  This  amendment  reflects  the 
merger,  effective  June  30, 1993,  of  two 
of  the  NASD's  corporate  subsidiaries, 
Nasdaq.  Inc.  and  NASD  Market 
Services,  Inc.  ("MSI"),  into  one 
consolidated  subsidiary  called  The 
Nasdaq  Stock  Market.  Inc.  In  addition, 
this  amendment  serves  to  subject 
charges  for  services  provided  by  MSI 
(the  NSM  after  the  merger)  to  late 
payment  fees  (e.g.,  SOES,  SelectNet.  and 
ACT  charges).  Currently,  other  than  for 
Nasdaq/NMS  Last  Sale  service  charges, 
there  is  no  fee  for  the  late  payment  of 
service  charges  that  previously  were 
assessed  by  MSI  but  now  are  assessed 
by  the  NSM  after  the  merger.  Thus,  the 
proposal  enhances  the  consistency  and 
uniformity  of  late  payment  charges 
assessed  by  the  NSM. 

The  NASD  notes  that  the  current  10% 
late  fee  charge  has  produced  revenues  of 
approxHmately  $35,000  aruiually. 
However,  the  NASD  also  notes  that  its 
implementation  of  a  subscriber  deposit 
policy  in  April  1990  has  been  very 
effective  in  offsetting  potential  losses 
from  subscribers  with  delinquent 
accounts.^  Therefore,  the  NASD  believes 
the  10%  fee  for  late  payments  is  no 
longer  necessary  and  that  the  1 '/.;%  fee 
for  amounts  past  due  over  45  days  is  a 
reasonable  way  to  impose  fees  for  the 
late  payment  of  service  charges. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5)  of  the  Act.  Section  15A(b)(5) 
requires  that  the  rules  of  a  national 
securities  association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls.  Specifically,  by 
instituting  a  uniform  and  consistent 
policy  for  assessing  fees  for  the  late 
payment  of  .service  charges  imposed  by 
the  NSM.  the  NASD  believes  that  the 
amount  charged  for  the  late  payment  of 
fees  will  be  reasonable  and  equitably 


-  6«e  Securities  Exciunge  Act  Release  No.  27924 
(April  20.  1990).  55  FR  1769J  (File  SR-NASD-90- 
25). 


allocated.  Moreover,  the  uniform  late  fee 
policy  will  enhance  the  efficiency  of  the 
NASA's  new  consolidated  billing 
system  and  likely  decrease  confusion 
concerning  the  method  by  which  fees 
for  the  late  payment  of  NSF  charges  are 
determined. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  N.\SD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Commerce  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  N.^SD  consents,  the 
Commission  will: 

A  By  order  approve  such  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  prtiposed  rule  change  should  b^ 

disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  si.K  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  ivritten 
communications  relating  to  the 
propos^jd  rule  change  between  the 
Com.niission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspectioaand  copymg  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  30. 1994. 
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ission,  by  the  Division  of 
ion,  pursuant  to  delegated 


For  the  Comini 
Market  Regulal 
authority. » 

Margaret  H.  MfcFarland, 

Deputy  Secretary. 

IFR  Doc.  94-lS  376  Filed  8-S-94;  8:45  am] 

BH.LJN6  COOE  801  0-01-M 


[RslMsa  No.  3^-34476;  File  No.  SR-NSCC- 
94-14] 

SeH-Regulatpry  Organizations; 
National  Seciirities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accielerated  Approval  on  a 
Temporary  Basis  of  a  Proposed  Rule 
Change  Regarding  an  Expansion  of  the 
Limited  Money  Settlement  Service  for 
a  New  York  Window  Participant 

August  1.  1994. 


Pursuant  to 
Securities 
("Act"),' 
August  1.  199^ 
Clearing 
with  the 
Commission  ( 
proposed 
Items  I,  and  II 
been  preparec 
Commission  i 
and  order  to 
interested 
accelerated 
rule  change  on 
January  31 


Section  19(b)(1)  of  the 
Exdhange  Act  of  1934 
noti(:e  is  hereby  given  that  on 
the  National  Securities 
Corpbration  ("NSCC")  filed 
Securities  and  Exchange 
'Commission")  the 
rulej  change  as  described  in 
below,  which  Items  have 
primarily  by  NSCC.  The 
publishing  this  notice 
icit  comment  from 
persons  and  to  grant 
ap  proval  of  the  proposed 
a  temporary  basis  until 


s}li 


IS  95. 


I.  Self-Regulaiory 
Statement  of  t}ie 
the  Proposed 


The  propos*  d 
NSCC  to  offer  ;' 
settlement  ser  ■ 
participant  in 
pilot  program 


lat 


t  le 


II.  Self-Regu 
Statement  of 
Statutory  Basi^ 
Change 


In  its  filing 
NSCC  includetl 
the  purpose  o 
proposed  rule 
comments  it 
rule  change. 
may  be  exami 
in  Item  IV 


summaries,  se 
and  (C)  below, 
aspects  of  sue 


'17CFR20O.3O43( 
'  15  II.S.C.  78s(!l  ( 


Organization's 
Terms  of  Substance  of 
ule  Change 


rule  change  will  allow 
;he  limited  money 
ice  to  an  additional 
he  New  York  Window 


ory  Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  currently  operates  a  pilot 
program  for  the  New  York  Window 
service. 2  In  January  1994,  the  pilot 
program  was  expanded  to  include  a 
limited  money  settlement  service  for 
two  New  York  Window  participants.^ 
The  current  proposed  rule  change  will 
expand  the  pilot  program  to  provide 
limited  money  settlement  services  to  an 
additional  New  York  Window 
participant.* 

NSCC  has  stated  that  the  proposed 
rule  change  will  be  implemented 
consistent  with  NSCC's  statutory 
obligation  under  Section  17A  of  the  Act 
to  safeguard  securities  and  funds  in 
NSCC's  custody  or  control  and  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  seciirities 
transactions. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

(C)  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NSCC  has  not  solicited  or  received 
any  comments.  NSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  NSCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17(A)(a)(l)(B)  of  the  Act  sets 
forth  Congress  findings  that  inefficient 
procedures  for  clearance  and  settlement 
of  securities  transactions  impose 
unnecessary  costs  on  investors  and 
persons  facilitating  transactions  by  and 
acting  on  behalf  of  investors.'  The 


ith  the  Commission, 
statements  concerning 
f  and  basis  for  the 
change  and  discussed  any 
n  celved  on  the  proposed 
The  text  of  these  statements 
fd  at  the  places  specified 
beldw.  NSCC  has  prepared 
forth  in  sections  (A),  (B). 
of  the  most  significant 
statements. 


a)(12)(19B9). 
i)  (1988). 


-  For  a  complete  descriplion  of  the  New  York 
Window  program,  refer  to  Securities  Exchange  Act 
Release  No.  32221  (April  26,  1993).  58  FR  26570 
[File  No.  SR-NSCC-93-031  (order  approving  pilot 
program  on  a  temporary  basis  until  April  30,  1994). 

'  For  a  complete  description  of  limited  money 
settlement  service,  refer  to  Securities  Exchange  Act 
Release  No.  33558  (January  31.  1994).  59  FR  5807 
[File  No.  SR-NSCC-93-141  (order  approving  pilot 
program  on  a  temporary  basis  until  January  31, 
1995.  and  expanding  the  pilot  program  to  offer 
limited  money  settlement  services  to  two 
participants). 

'This  Piling  covers  the  period  of  the  temporary 
approval.  Currently,  NSCC  is  seeking  permanent 
approval  of  the  New  York  Window  services,  which 
includes  the  money  settlement  sen  ice.  Securities 
Exchange  Act  Release  No.  34470  (August  1,  1994) 
(File  No.  SR-NSCC-94-121  (notice  of  filing  seeking 
p«!rmanent  approval  of  New  York  Window  service). 

M5  11.S.C.  78q-l(a)(l)(B). 


Commission  reasserts  its  belief,  as  stated 
in  the  previous  New  York  Window 
approval  orders,  that  NSCC's  pilot 
program  should  help  minimize 
inefficient  procedures  employed  by 
individual  New  York  City  participants 
by  concentrating  these  operations  in  one 
centralized  facility,^  The  Commission 
believes  that  expanding  the  limited 
money  settlement  service  to  include  an 
additional  New  York  Window 
participant  should  providie  a  more 
efficient  mechanism  by  which  the 
participant  can  settle  its  debits  and 
credits  generated  by  the  New  York 
Window  processing.  Furthermore,  it 
will  give  NSCC  an  expanded  field  in  itis 
study  of  its  limited  money  settlement 
service  during  the  pilot  program. 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.^  The 
Commission  believes  that  the  safety 
procedures  established  for  the  limited 
money  settlement  service  and  approved 
in  the  previous  New  York  Window 
approval  order*  will  continue  to  enable 
NSCC  to  meet  its  obligations  under 
Section  1 7A  of  the  Act  with  an 
additional  participant  using  the  limited 
money  settlement  service.  For  example, 
NSCC  will  continue  to  not  make  any 
payment  on  behalf  of  or  to  the  limited 
money  settlement  services  participants 
until  NSCC  has  received  funds 
sufficient  to  cover  the  amount  of  NSCC^s 
payment. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  Commission  has  previously 
published  notice  of  and  has  approved 
the  limited  money  settlement  service. 
NSCC's  previous  proposed  rule  change 
did  not  generate  any  comment  letters, 
and  none  are  expected  on  this  proposal. 
In  addition,  accelerated  approval  will 
allow  the  additional  participant  to  begin 
utilizing  the  limited  money  settlement 
service  immediately  and  to  begin 
benefiting  from  the  efficient  and 
centralized  payment  procedures 
provided  by  NSCC.  During  the 
temporary  approval  period,  NSCC  will 
continue  to  evaluate  the  limited  money 
settlement  service. 


'■  Supro  notes  2  and  3. 

•  15  U.S.C.  79Q-1  (b)  (3)  (F). 

"  Supra  Note  3. 
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rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Conrimission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549  and  the 
principal  offices  of  NSCC.  All 
submissions  should  refer  to  File  No. 
SR-NSCC-94-14  and  should  be 
submitted  by  August  30, 1994. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-14)  be,  and  hereby  is, 
approved  until  January  31, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-19377  Filed  8-8-94;  8:45  am] 

BtLUNQ  COOe  S010-01-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Facelifters  Home 
Systems,  Inc.,  Common  Stock,  $.01  Par 
Value)  File  No.  1-13058 

August  3, 1994. 

Facelifters  Home  Systems,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 


•  15  U.S.C.  78s(b)(2)  (1968). 
'017  CFR  200.3&-3(a)(12)  (1993). 


According  to  the  Company,  the 
average  daily  trading  volume  in  the 
Company's  Common  Stock  has  fallen 
since  it  began  trading  on  the  Exchange 
from  the  volume  on  NASDAQ/Small 
Cap  Market;  trading  in  the  Company's 
stock  on  the  Amex  has  been  unorderly 
and  inconsistent  because  of  trading  in 
the  "third  market"  by  former  market 
makers  in  the  Common  Stock;  there 
have  been  occurrences  of  a  "locked 
market"  and  sales  occurring  above  the 
offer;  and  brokerage  firms  have 
complained  to  the  Company  that  the  bid 
and  asked  prices  were  not  accurately 
reported. 

.  Any  interested  person  may,  on  or 
before  August  24, 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.oursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-19378  Filed  8-8-94;  8:45  am| 

BILUNG  CODE  80KM)1-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Til  Industries,  Inc., 
Common  Stock,  $.01  Par  Value)  File 
No.  1-8048 

August  3.  1994. 

Til  Industries,  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
adopted  resolution  on  July  6. 1993.  to 
withdraw  the  Company's  Common 
Stock  frt)m  listing  on  the  Amex  and, 
instead,  list  such  Common  Stock  on  the 
National  Association  of  Securities 


Dealers  Automated  Quotations/National 
Market  Systems  ( "NASDAQ/NMS"). 

According  to  the  Company,  the  Board 
of  Directors  believes  that  the  availability 
of  multiple  market  makers  afforded  by 
NASDAQ/NMS.  as  opposed  to  the  one 
specialist  system  of  the  Exchange,  is  in 
the  best  interests  of  the  Company's 
stockholders  by  providing  increased 
visibility,  liquidity  and  market  depth  for 
the  Company's  Common  Stock.  The 
Company  expects  that  these  factors  will 
become  increasingly  important  to  it  as 
the  shares  of  Common  Stock  issued  by 
the  Company  in  an  August  1992  private 
placement  become  available  for  sale 
under  the  provisions  of  Rule  144 
promulgated  under  Securities  Act  of 
1933.  as  amended,  beginning  August  10, 
1994. 

Any  interested  person  may.  on  or 
before  August  24, 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  Imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

IFR  Doc.  94-19379  Filed  8-8-94:  8;45  am) 
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SMA4.L  BUSINESS  ADMINISTRATION 

Zero  Stage  Capital  V,  L.P.;  Filing  of  an 
Application  for  a  License  to  Operate  as 
a  Small  Business  Investment  Company 

[Application  No.  99000093] 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Zero  Stage  Capital  V.  LP.,  101  Main 
Street,  17th  Fl..  Cambridge,  MA  02142. 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  initial  investors  and  their  percent 
of  ownership  of  the  Applicant  are  as 
follows: 
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Nane 


Geneiai  Partn4( 

Zefo  Stage 

ates.    LJ 

Street, 

0?142 


Limited  Partfiei  s 
Massaiiiusels  Bay  Tians 


portation 
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Capital  Assoo 

101     Main 

CimtXKJge.   MA 


Kuthonry    He- 


krernem  F  .jnd,  99  Sum- 
iref  Streel.  Sui»c  170O. 

Boston  M/  02110 

MUdesen  County  Relue- 
men«  Syslem,  Wew  Su- 
periof  Coiit  House,  East 
Cair.bndga.  MA  02t4t  . 
Qtp  cH  A»as- 
NwHiufM 
Fl,  2,  An- 
99503  .„_ 
ire  De^t-  ot 
Rescufcesj  and  Eco- 
nofriic  DevBtoptnenl,  172 
PeiTibfoke,  Roa(>.    Con- 

COKI.  NH  (fi301 

11  tjTTuted  I'artners  each 
owning  less  than  10%  ... 


ka.  Inc.. 
Lights  B! 
ctwiage 


Pe*cenfageo» 
a«K)ent<9 


TO 


226 


Tt.3 


30.9 


11^ 

ia9 

tOO.0% 


Zero  Stage  ZapitiX  V,  LP.  will  hn 
managed  tr^  i  ero  Stage  Capital 
Company,  Inc  The  officers  and 
(ii rectors  of  Zero  Stage  (Capital 
Company.  Im .  are: 


Name 


Gordon  B 

Baty 
Paul  M 

KeMey 
Edward  B. 

Roberts. 


Relationship 
tomafiaget 


Secretary  .... 

President 

Sharetiotder 


PereeiMaga 

ownership  ol 
manager 


333 

3a3 

33.3 


The  applta  nt  will  begin  operations 
with  commit*  ?d  capitnl  of 
approximattil '  S8.8  millkiu  antt  wiU  im 
»  source  of  de  at  and  equity  fliuntJng^ 
for  qualified  s  null  business  (jont;em.v 
Ttte  applii.ani  will  invest  a<:ross  the 
<  oiitinent  Uni  ted  Slates,  with  higher 
coiuieotratior  in  the  North»i.xsi  ax\A  Mid- 
Atlantic  regie  im. 

Matters  inv  >lv«d  m  hUA's 
( onsideration  of  (be  application  intrude 
the  f^eneral  bi  sines.s  reput.-itii>n  and 
i.harar^er  of  tJ*^  prop«<wd  owners  aiwi 
managemejil.Bi'.d  the  prohabihty  of 
sucx^fsfttl  operations  of  the  new 
i.ompany  undkr  their  mauagisnent, 
ini.luding  prohtability  and  fiiikaiKJal 
soinuiness  in  &ci4»iian«»  with  the  Ai  j 
and  R'j^lations. 

Notice  is  h<!  reby  given  tiMt  any  persr>a 
may,  not  later  than  15  days  from  \\w. 
date  of  public  »tioo  of  tiiis  Notice, 
submit  wrille!  \  oouuneuts  on  tb« 
proposed  SBH ";  to  thf.  AsKOi.iate. 


.Administrator  for  Investment,  StDali 
Business  Administration,  409  3r»i  Streel, 
SW.  Washington,  EX:;  2t>416. 

A  copy  of  this  Nof»r.«  will  be 
published  in  a  newspaper  of  general 
cirisilation  in  Boston,  MA. 

({^fafogof  Fede'al  Domestii;  AssLsta:n:«; 
PnjRranis  No.  5f>.0Tl.  .Siuaft  Business 
I  n  ve.stment  Compan  ie.s  J 

Dated:  July  27,  1994 
Robert  D.  Stiflman, 

Associate  AdmiMtntiutar  j'or  liivexUMint. 
jFK  D<k;.  94-19416  Filed  9-«-94;  &-45  ami 
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DEPARTMENT  OF  TRANSPORTATtOM 

Federaf  Aviation  Adminislration 
[Doctat  No.  27S4^ 

Enwironinentat  Impact  Statement  (ES); 
Effects  of  Changes  of  Aircraft  FtigM 
Patterns  Over  State  of  New  Jersey 

AGENCY:  Federal  Aviation 
Administration  (FAAJ,  DOT. 
ACTIOM:  Notice  of  intent 

SUMMARY:  The  FAA  is  issuing  a 
supplement  to  the  draft  environmental 
impact  statement  (DHS)  for  the 
Expanded  East  Clbast  Plan  (EECP)  on  the 
effecis  of  changes  in  aircraft  flight 
patterns  over  the  Slate  of  New  Jersey. 
The  FAA  believes  that  is^anre  of  a 
supplemental  DEIS  will  best  serve  tfre 
pubbc  interest  and  promote  the 
purposes  of  the  Natiotiai  Environmental 
Policy  Act  (NEPA).  Due  to  the 
«;omplexity  of  this  EIS  ajid  the  high 
degree  of  public  interest  in  the  issue,  the 
FAA  afforded  the  pitbKr  a  period  of  3*59 
days  to  comnient  on  the  DEIS.  This  Is 
well  in  e;icess  of  reqtriremenfs  under 
NEPA.  The  supplement  is  intended  to 
afford  the  public  an  opportunity  to 
romment  on  information  generated  after 
the  DEIS  was  is.sued,  inciuding:  (1)  A 
measure  developed  by  the  FAA  to 
mitigiate  the  noise  impact  of  the  EECP  in 
its  existing  form;  (2)  the  agency's 
analysis  of  the  New  Jersey  portion  of  the 
proposal  by  the  Nuw  Jersey  Coalition 
Against  Aircraft  Noise  fN)CAAN)  to 
route  aircraft  departing  Newark 
International  Airport  over  the  water 
twenty-four  hours  a  day;  and  (3)  other 
new  and  updated  information  that  has 
been  developed  in  response  to  public 
comments. 

FOA  FURTHCR  MHMMATXM  CaHTACT:  For 
further  information  oontarjt  Mr.  WilKan 
J.  Marx.  FAA  Offke  of  Air  Traffic 
System  Management,  Environmental 
Lssues  Progran  Office.  ATM-700 
Washington,  Dt::  20591,  leiepbone  (202) 
267-7900. 


SUPPLEMENTARY  tWFOflMATIOir  The  DETS 
was  issued  November,  1992,  prpsenting  . 
four  alternatives  for  further 
considerstion.  These  ahematives  are. 

•  Alternative  A.  Maintain  the  tajmr'^t 
(as  defined  in  1991)  EECP  structure 
(Proposed  action  and  no  acfioti) 

•  Alternative  B.  Return  to  19a6  air 
traftu:  routes  and  procedures  w.<-.ing  19»^l 
Iraffic.  (Rolibati.) 

•  Altertiative  CZ.  Route  Newark  south 
flow  departure  traffic  froin  over  Rarilan 
Bay  to  over  the  ocean  (at  night  only)  via 
a  spe<:ifi(;  path  defined  by  the  Solberg 
and  Colts  Neck  navigatioi>al  aids. 
(Nighttime  only  oceanic/military 
routing) 

•  Alternative  D-l.  Spread  ain:raft 
departing  Newark  runways  22L  and  22A 
to  three  different  headings.  (Spreadit^g 
or  fanning) 

During  the  process  of  developing  a 
final  EIS  (FEIS),  the  FAA  has  identifie.1 
a  potential  mitigation  measure  to 
minimize  the  impacts  of  the  EBCP.  The 
FAA  believes  that  the  public  wouM 
benefit  from  the  opportum'ty  to 
comment  even  though  not  required  to 
do  so.  The  FAA  has  also  studied  th« 
routing  proposal  developed  by  the 
NJCAAN  and  submitted  to  the  FAA 
during  the  comment  period  on  the  DFJS 
While  the  FAA  reiected  a  similar 
concept — Oceanic/Milit.-vy  Routing  (24 
hours  per  day) — in  the  DEIS  because  it 
was  not  operatiorufly  feasible,  the  FAA 
conducted  a  detailed  analysis  of  the 
operational  and  noise  effects  of  tiw 
NJCAAN  proposal  in  conskieration  ot 
the  public  interest  in  the  proposal  and 
the  fa(;t  that  the  NJCAAN  comments  on 
the  DEIS  were  funded  in  part  by  Fe«feral 
funds.  The  FAA  analysis  of  the  NJf  AAN 
prrjposal  will  be  indirdcd  in  the 
supplement  for  public  review  and 
comment. 

Finally,  the  sirpplement  will  iikJUtde 
other  information  developed  in 
response  to  comments  on  the  DEt.S, 
including  a  more  detailed  explanation 
of  noise  metrics,  a  further  explanation  of 
the  Expanded  Integrated  Noise  Model, 
an  analysis  of  noise  c:omplainr$,  and  an 
appendix  that  indentiies  noise  levels  by 
census  block  for  alternatives,  the 
proposed  mitigation  measure,  and  the 
NJCAAN  rovrting  proposal. 

This  notice  is  published  to  inform  tiie 
public  tbal  the  FAA  intends  to  is.sue  a 
supplemental  DEIS  by  September  30, 
1994.  The  public  will  be  afforded  a  4h- 
day  period  to  i;omment  after  rfileasw  of 
the  supplement.  The  agency's  intent  is 
to  move  expeditiously  to  develop  a  FHS 
after  consideration  of  conmients 
rHi:eived  in  response  to  the 
supplemental  DEIS.  Copies  of  tbe 
supplement  will  be  mailed  to  all 
individuals  who  n?<jue«ted  a  wpy  of  »h<7 
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DEIS.  The  supplement  will  be  made 
available  for  review  at  public  libraries  in 
select  locations  throughout  New  Jersey. 

Is.sued  in  Washington,  DC  on  Thursday. 
.■\ugust  4.  1994. 

lacqueline  L.  Smith, 

^■\cting  Deputy  Administnitor  for  Atr  Traffic. 
iPR  Dcc.'94-19415  Filed  8-5-94.  8;45  am] 
BILUNG  CODE  4910-1}-M 

RTCA,  Inc.;  Special  Committee  134; 
Minimum  Performance  and  Installation 
Standards  for  Taxi-Hold  Position 
Lights;  Second  Meeting 

Pursuant  to  section  1 0(aJ(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63.  5  U.S'.C,  Appendix  I),  notice 
is  hereby  given  for  the  Special 
Committee  184  meeting  to  be  held 
September  7-8  1994,  starting  at  9:30 
a.m.  The  meeting  will  be  held  at  the 
Federal  Aviation  Administration  (FAA) 
Technical  Center.  Atlantic  City 
International  Airport,  Atlantic  City.  N.J. 

The  agenda  is  as  follows:  (1) 
Administrative  announcements;  (2) 
Chairman's  introductory  remarks;  (3) 
Review  and  approval  of  meeting  agenda: 
(4)  Overview  of  on-site  visit  schedule 
for  day  and  night  visits;  (5)  On-site 
obser\'ation  of  L-804  installations 
(Daylight  and  darkness);  (6)  Review 
draft  work  plan;  (7)  Assign  tasks;  (8) 
Other  business;  (9)  Set  agenda  for  next 
meeting;  (10)  Date  and  place  of  next 
meeti.Mg. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
vyishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW..  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  Auijust  2. 
1994.    . 

David  W.  Ford, 

Designated  Officer. 

[FR  Doc.  94-19407  Filed  8-8-94;  8:45  am) 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  94-66] 

License  Cancellations 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 


SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.5i(a).  the 
following  Customs  broker  licenses  have 
been  cancelled  due  to  the  death  of  the 
broker.  These  licenses  were  issued  in 
various  Customs  Districts. 

John  Serra— license  no.  4107 
William  S.  Beame — license  no.  1778 
William  P.  Emerson — license  no.  2101 
Dorothy  Lindsey — license  no.  3210 

Dated:  Augusta.  1994. 
Philip  Metzger, 

Director.  Office  of  Trade  Operations. 
IFR  Doc.  94-19427  Filed  8-8-94;  8:45  ami 
BILLING  CODE  4820-02-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Application  for  Cash 
Surrender  or  Policy  Loan,  VA  Form  29- 
1546 

agency:  Department  of  Veterans  Affairs. 
action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number{s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4j  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  esti^.ated  number 
of  respondents. 

ADDRESSES:  Copies' of  the  proposed 
information  collectior;  a.^.d  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Bei  efifs 
Administration  (20A.S).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  (202)  273- 
7011. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  Room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
Septembers,  1994. 

Dated  August  1. 1994 


By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Records  Management  Senice. 

Reinstatement 

1  Application  for  Cash  Surrender  or 
Policy  Loan,  VA  Form  29-1546. 

2.  the  form  is  used  by  the  insured  to 
apply  for  cash  surrender  value  or  policy 
loan  on  his/her  insurance.  The 
information  is  used  by  VA  to  initiate  the 
processing  of  the  insured's  request  for  a 
policy  loan  or  cash  surrender. 

3.  Individuals  or  households. 

4.  4.939  hours. 

5.  IC  minutes. 

6.  On  occasion. 

7.  29,636  respondents. 

IFR  Doc.  94-19308  Filed  8-8-94;  8:45  am) 

BILLING  COOE  B320-01-M 


Child  Development  Centers  at  VAMC 
Sepulveda,  CA 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  designation. 

SUMMARY:  The  Secretarv  of  the 
Department  of  Veterans  Affairs  is 
designating  the  Sepulveda.  CA  Veterans 
Affairs  Medical  Centers  for  Enhanced- 
Use  development.  The  Department 
intends  to  enter  into  a  long-term  lease 
of  real  property  with  the  developer 
whose  proposal  will  provide  the  best 
quality  child  development  and  care  at 
the  greatest  economic  advantage  for 
children  of  VAMC  employees.  The 
developer  will  be  responsible  for  all 
aspects  of  construction,  ownership, 
maintenance,  and  operation  of  the  Child 
Development  Center. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  .McDaniel,  Office  oi  Asset  and 
Enterprise  Development  (089).  Veterans 
Healiji  Administration,  Df  partment  of 
Veterans  Affairs,  8l0  Vermont  .Avenue 
NW..  Washington.  DC  20420.  (202)  233-. 
3307. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161  et  seq.  specifically  provides  that 
the  Secretary  may  enter  into  an 
Enhanced-Use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 
activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 

Approved:  July  15.  1994. 
(esse  Brown, 

Secretary-  of  Veterans  Affairs. 
IFR  Doc.  94-19307  Filed  8-8-94:  8:45  amj 
BILLING  COOE  8320-01-M 
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Sunshine  Act  Meetings 
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UMTEO  STATES  tffTERWATlOWAL  TRADE 
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994 


'  CITATION  OF 

-•saFR'— <faJed 


Notice  is  given  that  \he  Commission 
has  voted  to  cancel  the  ineeting  on 
August  5. 1994  at  10:00  a.m. 

The  Commission  has  determined  hy 
circulation  of  an  action  jacket  that 
Commission  business  requires 
cancellation  of  this  nieeting  and  that  no 
earlier  notice  of  the  cancellation  was 
possibfe,  and  directed  the  issuan(.e  of 
Ihis  notice  at  the  earliest  prat  ticnhle 
time. 

Ff  you  have  any  questions  concerning 
this  matter,  please  i:onfa«;l  the  S«;retary 


Federal  Rej(irter 
Viil  59,  \'o.  152 
Tiii?sJay,  August  «),  1994 


of  the  Commission  at  f202)  205-2WM) 
Hearii^-impaired  individuals  are  ,, 
advised  that  information  on  this  matter 
can  be  obtained  by  c^ntiicting  our  TWD 
tHrmiiial  on  (202)  205-1810. 

By  «jnJ»'r  ti(  f h»;  iA)mm\!»um 
)s.su(!4lr  August  4, 1994 
Donna  R.  Koehnke. 

!FR  D.)C.  94-l'M72  F.krf  t^-5-94;  10  l'>  dm| 


Corrections 


40G39 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

rOocket  No.  ER91-401-000] 

Waltkill  Generating  Company.  L.P.; 
Issuance  of  Order 

Cnrnntioii 

In  notice  dot  unienl  <)4-lH47.S 
appearing  on  page  .38601  in  the  issin-  ol 
Friday,  July  29. 1994,  the  Docket 
number  should  have  appeared  a<:  s(>l 
forth  above. 

BtLUNG  CODE  1SOS^>1-0 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts 
[Notice  1994-8] 

National  Voter  Registration  Act  of  1993 

Corrt^ctiori 

In  rule  document  94-l.'il99  begiiuting 
on  page  .32.311  in  the  issue  of  Thu.-sday, 


This  section  ot  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previousfy 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Offfce  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


June  23, 1994,  make.the  following 
corrections: 

1.  On  page  32316,  in  the  third 
tolumn.  under  F.  Occupation,  in  ihe 
fliird  line,  "vote"  .should  read  "voter" 

2.  On  page  323 1 7,  in  the  third   . 
column,  in  the  first  full  paragraph,  in 
the  sixth  line,  "under"  should  be 
capitalized. 

§8.4    [Corrected] 

3  On  page  32324.  in  the  first  column, 
in  §8.4(ali2).  in  the  fifth  line,  the  period 
after  "nanse"  should  be  a  .semi-colon. 

BILLING  CODE  150S-01-D 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  and 
Commencement  of  Status  Review  for  a 
Petition  To  List  the  Southern  Rocky 
Mountain  Population  of  the  Boreal 
Toad  as  Endangered 

Cnrrfctinn 

FR  Doi;ument  94-1 7866  uas 
published  beginning  on  page  37439  in 
the  issue  of  Jul\  22,  1994.  This 
documentvvas  a  notice  of  petition 
findings  and  initiation  of  status  review. 
It  was  published  i:^  the  Riilecseifion  ol 
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the  Federal  Register.  It  should  have 
appeared  in  the  Proposed  Rules  setiion 

BILLING  CODE  1SOS41-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34306;  F  le  No.  SR  CBOE- 
94-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Options  and  Regular  Reduced-Value 
Long-Term  Options  on  the  CBOE  Real 
Estate  Investment  Trust  Index 

(Jorri'i  !ii>n 

III  notice  document  94-16749 
l)i?}-iniiing  on  page  S.SGSe  in  the  iss.i«  ■>} 
Tuesday,  July  12,  1994,  the  Release 
number  should  appear  as  set  forth 
above. 

BILLING  CODE  1S05-01-0 


Tuesday 
August  9,  1994 
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Environmental 
Protection  Agency 

40  CFR  Part  125 
Discharges  into  Marine  Waters; 
Modification  of  Secondary  Treatment 
Requirements;  Final  Rule 
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ENVIR0NME^4^AL  PROTECTION 
AGENCY 

40  CFR  Part  1l5 


IFRL-5025-7] 

Modification 
Requirements 
Marine  Waters 


Secondary  Treatment 
for  Discharges  Into 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  riile. 


SUMMARY:  EPA  is  promulgating  final 
amendments  t(  i  the  regulations  ^ 
contained  in  4  )  CFR  part  125,  subpart 
G,  which  implement  section  301(h)  of 
the  Clean  Wat«  r  Act  ("CWA"  or  "Act"), 
33  U.S.C.  secti  )n  1311(h).  Section 
301(h)  provides  for  modifications  of 
secondary  trea  ment  requirements  for 
marine  waters  by 
treatment  works 


discharges  intc 

publicly  own 

(POTWs)  that  demonstrate  their 

compliance  wijth  the  section  301(h) 

criteria.  These 

being  promu 

amendments  t 

in  section  303 

of  1987  ("WQ 

experience.  Tl 


ulatory  revisions  are 
ted  to  respond  to  the 
section  301(h)  contained 
f  the  Water  Quality  Act 
)  and  to  reflect  program 
se  amendments  revise 
portions  of  thej  existing  part  125,  subpart 
G,  regulations  and  simplify  and  revise 
the  application  requirements  contained 
in  Apf>endicei|  A  and  B  of  subpart  G. 
DATES:  Effecti\je  Date:  These  regulations 
take  effect  on  September  8, 1994. 

Promulgatio  i  Date:  In  accordance 
with  40  CFR  2  J. 2,  the  Administrator's 
promulgation  Dccurs  at  1:00  p.m.  EDT 
on  August  23.  1994. 
ADDRESSES:  Q  pies  of  comments 
submitted  and  the  docket  for  this 
rulemaking  am  available  for  review  at 
EPA's  Water  Docket;  Room  L-102,  401 
M  St..  SW.,  Wi  ishington,  DC  20460.  For 
access  to  the  £  ocket  materials,  call  (202) 
260-3027  betvreen  9  a.m.  and  3:30  p.m. 
for  an  appoint  nent. 
FOR  FURTHER  »  FORMATION  CONTACT: 
Virginia  Fox-^  orse.  Oceans  and  Coastal 
Protection  Div  sion  (4504F),  U.S. 
Environmenta  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
(202)  260-844 ).  An  amended  Technical 
Support  Docui  nent  (TSD)  has  been 
prepared  to  pr  svide  guidance  for 
preparing  app  ications  and  complying 
with  provisior  s  of  the  regulations.  This 
amended  TSD  completely  supersedes 
the  1982  revised  section  301(h)  TSD. 
and  will  be  available  soon  after  these 
regulations  an  published  in  the  Federal 
Register.  Requ  ests  for  the  amended  TSD 
should  be  mac  e  to  Virginia  Fox-Norse  at 
the  address  gi<ren  in  this  section. 


SUPPLEMENTARY  INFORMATION: 
Preamble  Outline 

I.  Background 

A.  History  of  the  section  301(h)  Program 

B.  Water  Quality  Act  Amendments  of  1987 

C.  Overview  of  Public  Comments 

D.  Summary  of  Changes  Made  from  the 
1991  Proposal 

n.  Section  by  Section  Analysis 
HI.  Supporting  Documentation 

A.  Regulatory  Flexibility  Act  Analysis 

B.  Executive  Order  12291 

C.  Paperwork  Reduction  Act 

I.  Background 

A.  History  of  the  Section  301(h)  Program 

Under  section  301(b)(1)(B)  of  the 
Clean  Water  Act  of  1972  (hereinafter 
CWA  or  Act)  (33  U.S.C.  §  1311(b)(1)(B)), 
POTWs  were  required  to  achieve 
secondary  treatment  by  July  1, 1977. 
The  secondary  treatment  requirements 
establish  technology-based  effluent 
limitations  for  biochemical  oxygen 
demand  (BOD),  suspended  solids  (SS), 
and  pH.  See  40  CFR  part  133.  Some 
municipalities  with  POTWs  that 
discharged  into  marine  waters  argued 
that  secondary  treatment  might  not  be 
necessary  to  protect  certain  marine 
waters  where  deeper  waters  with  large 
tides  and  currents  can  allow  for  greater 
dilution  and  dispersion  than  discharges 
into  fresh  waters.  As  a  result,  Congress 
amended  the  CWA  in  1977  to  add 
section  301(h).  33  U.S.C.  1311(h).  to 
allow  the  Administrator,  upon 
application  by  a  POTW  and  with  the 
concurrence  of  the  State,  to  issue  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
that  modifies  the  secondary  treatment 
requirements  of  section  301(b)(1)(B).  In 
order  to  obtain  a  section  301(h)  waiver, 
the  applicant  must  demonstrate  to  the 
satisfaction  of  the  Administrator  that  the 
proposed  discharge  complies  with  a  set 
of  criteria  intended  to  protect  the 
marine  environment.  In  addition, 
section  301(j)(l)(A)  of  the  Act 
established  a  deadline  for  filing  a 
section  301(h)  application.  EPA 
regulations  and  an  accompanying 
technical  support  document  (TSD)  to 
implement  the  section  301(h)  program 
were  issued  in  1979.  (44  FR  34784,  June 
15. 1979.) 

Section  301(h)  was  later  amended  by 
the  Municipal  Wastewater  Treatment 
Construction  Grants  Amendments 
(MWTCGA)  of  1981  (Pub.  L.  97-117.  95 
Stat.  1623).  The  MWTCGA  extended  the 
deadline  for  filing  section  301(h) 
applications  to  December  29. 1982,  and 
modified  applicant  eligibility 
requirements.  In  response  to  the 
MWTCGA  and  program  experience,  the 
section  301(h)  regulations  and  the  TSD 


were  revised  in  1982.  (See  47  FR  24918. 
June  8.  1982,  and  47  FR  53666, 
November  26, 1982.) 

B.  Water  Quality  Act  Amendments  of 
1987 

On  February  4, 1987,  Congress  passed 
the  Water  Quality  Act  of  1987  (Pub.  L. 
100^,  hereinafter  WQA).  further 
amending  section  301(h)  of  the  CWA. 
Section  303  of  the  WQA,  which 
contains  the  amendments  to  section 
301(h),  made  the  following  changes  to 
section  301(h)  of  the  CWA: 

(1)  The  discharge  of  pollutants,  in 
accordance  with  modified  requirements, 
cannot  interfere,  alone  or  in 
combination  with  pollutants  from  other 
sources,  with  tlie  attainment  or 
maintenance  of  water  quality  which 
assures  the  protection  of  the  resources 
and  uses  listed  in  CWA  section 
301(h)(2).       . 

(2)  The  scope  of  required  monitoring 
is  limited  to  only  those  scientific 
investigations  necessary  to  study  the 
effects  of  the  proposed  discharge. 

(3)  For  POTWs  serving  a  population 
of  50,000  or  more,  with  respect  to  any 
toxic  pollutant  introduced  by  an 
industrial  source  for  which  pollutant 
there  is  no  applicable  pretreatment 
requirement  in  effect,  the  applicant 
must  demonstrate  that  sources 
introducing  waste  into  the  POTW  are  in 
compliance  with  all  applicable 
pretreatment  requirements,  the 
applicant  will  enforce  those 
requirements,  and  the  applicant  has  in 
effect  a  pretreatment  program  which,  in 
combination  with  the  treatment  of 
discharges  ft-om  the  POTW,  removes  the 
same  amount  of  such  toxic  pollutant  as 
would  be  removed  if  the  POTW  were  to 
apply  secondary  treatment  and  had  no 
pretreatment  program  for  such 
pollutant.  (For  purposes  of  this 
preamble,  this  requirement  will  be 
referred  to  as  the  "urban  area 
pretreatment  requirement"). 

(4)  At  the  time  the  section  301(h) 
modification  becomes  effective,  the 
applicant  will  be  dischargmg  effluent 
which  has  received  at  least  primary  or 
equivalent  treatment  and  which  meets 
water  quality  criteria  established  under 
CWA  section  304(a)(1)  after  initial 
mixing  in  the  waters  surrounding  or 
adjacent  to  the  point  at  which  the 
effluent  is  discharged.  The  statutory 
amendments  define  primary  or 
equivalent  treatment  as  treatment  by 
screening,  sedimentation,  and  skimming 
adequate  to  remove  at  least  30  percent 
each  of  BOD  and  of  SS,  and 
disinfection,  where  appropriate. 

(5)  No  modification  may  be  issued  for 
a  discharge  into  marine  waters  unless 
those  waters  exhibit  characteristics 
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assuring  that  water  providing  dilution 
does  not  contain  significant  amounts  of 
previously  discharged  effluent  from  the 
POTW. 

(6)  No  section  301(h)  modified  permit 
may  be  issued  authorizing  the  discharge 
of  any  pollutant  into  saline  estuarine 
waters  which  at  the  time  of  the 
application  exhibit  certain  stressed 
conditions  specified  in  the  statute, 
without  regard  to  the  presence  or 
absence  of  a  causal  relationship  between 
those  conditions  and  the  applicant's 
current  or  proposed  discharge. 

(7)  No  permits  may  be  issued  for 
section  301(h)  modified  discharges  into 
the  New  York  Bight  Apex. 

(8)  Any  POTW  that  had  acontractual 
agreement  before  December  31, 1982,  to 
use  an  outfall  operated  by  another 
POTW  which  has  applied  for  or 
received  a  section  301(h)  modified 
permit  may  apply  for  a  section  301(h) 
permit  in  its  own  right  within  30  days 
of  WQA  enactment. 

(9)  Certain  provisions  of  the  WQA 
amendments  do  not  apply  to 
applications  which  received  final  or 
tentative  approval  before  enactment  of 
the  WQA.  These  permits  will,  however, 
be  subject  to  the  new  section  301(h) 
requirements  upon  permit  renewal. 

C.  Overview  of  Public  Comments 

EPA  proposed  regulations  on  January 
24, 1991.  responding  to  the 
requirements  of  the  WQA  and  program 
experience  (56  FR  2814).  The  preamble 
to  the  proposed  regulations  explains  the 
proposed  changes  in  the  regulations  in 
response  to  the  WQA.  On  March  7. 
1991,  EPA  held  a  public  hearing  in 
Washington,  DC,  to  receive  comment  on 
the  proposal.  The  public  comment 
period  was  open  for  60  days  and  closed 
on  March  25, 1991.  Although  some 
comments  were  not  received  until  April 
8, 1991,  EPA  has  elected  to  consider  all 
comments  received  in  developing  this 
final  rule.  EPA  received  both  written 
comments  and  comments  at  the  public 
hearing  on  the  proposed  rule  from  a 
total  of  17  commenters:  eight  section 
301(h)  applicants,  two  State 
governments,  four  independent 
consultants,  and  three  environmental/ 
public  interest  groups. 

Although  the  comments  received 
addressed  many  of  the  proposed 
changes,  the  principal  areas  of  concern 
to  commenters  focused  on  primary  or 
equivalent  treatment  requirements, 
urban  area  pretreatment,  and  the  water 
quality  criteria  requirements:  A  brief 
summary  of  the  coihments  on  these 
areas  is  set  out  below,  and  a  more 
detailed  discussion  of  all  comments 
received  is  set  out  later  in  the  section- 
by-sectron  analysis  of  this  preamble. 


Comments  regarding  primary 
treatment  raised  issues  related  to  the  30 
percent  removal  requirement  for  BOD. 
the  cost  to  small  communities  of 
complying,  and  the  time  limit  to  meet 
Ihe  primary  treatment  requirement. 
Comments  on  urban  area  pretreatment 
raised  issues  about  use  of  the  pilot  plant 
approach  to  demonstrate  secondary 
removal  equivalency  for  toxics, 
development  of  local  pretreatment 
limits,  which  pollutants  are  subject  to 
this  requirement,  the  time  limit  to  meet 
this  requirement,  and  the  cost  of 
comphance.  Comments  regarding  the 
section  304(a)(1)  water  quality  criteria 
focused  on  setting  risk  levels  for 
carcinogens,  determining  mixing  zones 
for  evaluating  compliance  with  State 
water  quality  standards,  and  the  role  of 
the  section  304(a)(1)  water  quality 
criteria  in  cases  where  the  State  has 
adopted  a  different  water  quality 
standard  under  CWA  section  303. 

D.  Summary  of  Changes  Made  From  the 
1991  Proposal 

For  the  convenience  of  the  reader,  the 
following  discussion  provides  a  brief 
overview  of  the  sections  and  subject 
areas  in  which  today's  final  rule  makes 
changes  from  the  January  24. 1991, 
proposal.  Table  1  of  the  preamble  also 
provides  a  summary  of  those  changes.  A 
full  discussion  of  the  changes  made  in 
the  regulations  and  proposal  is  set  out 
later  in  the  section-by-section  analysis 
of  today's  preamble. 

Today's  final  rule  would  make  a 
clarifying  change  from  the  1991 
proposal  in  §  125.58(n),  which  defines 
the  term  "ocean  waters."  This  change  is 
intended  to  clarify  the  distinction 
between  "sahne  estuarine  waters"  and 
"ocean  waters."  a  distinction  important 
to  the  application  of  the  WQA 
provisions  prohibiting  section  301(h) 
discharges  into  stressed  saline  estuarine 
waters. 

Today's  final  rule  makes  a  change 
from  the  1991  proposal  in  §  125.59. 
which  addresses  general  application 
requirements.  The  proposal  allowed  the 
granting  of  tentative  approvals  if  the 
applicant  demonstrated  good  faith  to 
come  into  compliance  with  all  the 
requirements  of  this  subpart,  based  on  a 
schedule  in  accordance  with 
§  125.59(n(3)(ii).  EPA  received  a 
comment  asking  that  this  section  be 
clarified.  The  commenter  stated  that 
because  §  125.59(fl(3)(ii)  only  applies  to 
primary  treatment  and  urban  area 
pretreatment  requirements,  the  section 
could  be  interpreted  as  allowing 
compliance  schedules  only  for  tfiose 
requirements  and  not  for  all 
requirements.  Section  125.59(h)  has 


been  amended  to  allow  compliance 
schedules  for  all  reouirements. 

This  change  merely  clarifies  EPAs 
original  intent. 

Today's  final  .-Tile  makes  a  change 
from  the  1991  proposal  in  §  125.60. 
which  addresses  the  WQA  requirements 
for  compliance  with  primary  or 
equivalent  treatment.  The  proposal 
specified  a  monthly  averaging  period  for 
determining  compliance  with  the  30 
percent  BOD  removal  requirement  for 
BOD  and  SS  established  by  the  WQA.  In 
response  to  comments  on  this  issue,  the 
final  rule  adds  the  opportunity  under 
certain  special  circumstances  for 
applicants  unable  to  meet  the  30  percent 
removal  requirement  for  BOD  on  the 
basis  of  a  monthly  average  to  request  a 
longer  averaging  period  (up  to  annual) 
in  order  to  provide  needed  flexibility  in 
calculating  compliance.  This  averaging 
basis  is  not  available  for  those  POTWs 
that  have  already  shown  a  consistent 
ability  to  meet  the  30-percent  removal 
requirement  for  BOD  on  a  monthly 
basis.  Because  no  comments  were 
received  indicating  a  need  for  flexibility 
in  the  monthly  averaging  period  for 
determining  compliance  with  the  30 
percent  suspended  solids  removal 
requirement,  this  change  applies  only  to 
the  BOD  removal  requirements. 

The  final  rule  makes  a  change  to  the 
proposed  regulatory  language  of 
§  125.62  with  regard  to  determining 
compliance  with  State  water  quality 
standards.  Comments  were  received  on 
the  issue  of  mixing  zones,  and  in 
evaluating  these  comments.  EPA  noted 
that  the  proposal  had  inadvertently 
omitted  language  contained  in  the 
existing  1982  section  301(h)  regulations 
on  meeting  applicable  water  quality 
standards  at  and  beyond  the  zone  of 
initial  dilution.  The  final  rule 
promulgated  today  would  retain  that 
language  so  that  the  original 
requirement  of  the  1982  regulations  for 
meeting  State  water  quality  standards  at 
the  edge  of  the  zone  of  initial  dilution 
remains  in  effect. 

The  final  rule  also  makes  a  change 
from  the  1991  proposal  in  §  125.63. 
which  addresses  section  301(h) 
monitoring  programs.  While  implied, 
the  proposal  did  not  include  explicit 
regulatory'  language  requiring 
monitoring  to  determine  compliance 
with  the  primary  treatment 
requirements.  It  also  did  not  include, 
under  general  requirements,  an  expUcit 
requirement  to  have  a  monitoring 
progigm  to  demonstrate  compliance 
with  water  quality  criteria  as  well  as 
water  quality  standards,  as  applicable. 
The  final  rule  adds  these  requirements 
to  §  125.63  (aid)  and  (d)(2)  in  order  to 
ensure  that  applicants  provide  data  on 
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their  compliance  %inth  these 
lequirements  over  the  life  of  the  permit 
fn  addition,  m  response  to  comments, 
the  final  rule  makes  several  clarifying 
changes  to  §  12p.65.  which  addresses 
the  urban  area  bretreatment 
requirements.  The  changes  are  intended 
to  provide  additional  guidance  on 
implementation  of  this  section  with 


Fmal  sub- 
parts 


125.56 
1 25.57 
125.58 
t25  59 

125  60 

I25.6t 
125.62 


f25  63 

t25  64 
!25  65 

» 25.66 
» 25.67 
1 25.68 
Appendix 


regard  to  the  development  of 
pretreatraent  requirements  and 
secondary  equivalency  for  toxics 
removal. 

Some  conforming  and  organizational 
changes  were  made  to  the  application 
questionnaire  contained  in  the 
AppendiK  to  these  regulations.  These 
changes  address  amendments  made  in 

Table  1 


the  final  rule  and  simplify  its  use  by 
applicants  and  the  A^ncy  to  determine 
compliance  with  the  30t(h) 
requirements. 

The  remaining  sections  of  the  rule 
(§§125.56. 125.57.  125.61,  125.64. 
125.66-125.68)  remain  unchanged  from 
the  1991  proposal. 
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definitions  of  "primary  or  equivalent 
treatment."  "pretreatment."  "categorical 
pretreatment  standard."  "secondary 
removal  equivalency."  "water  quality 
criteria,"  "permittee."  and  "New  York 
Bight  Apex."  In  addition,  the  propo&l 
m^e  changes  to  existing  definitions  for 
"industrial  source."  "ocean  waters," 
and  "stressed  waters."  EPA  received 
significant  comments  on  two  aspects  of 
the  primary  or  equivalent  treatment 
requirements  and  the  definition  of 
saline  estuarine  waters. 

Definition  of  Primary  Treatment 

Section  125.58{r)  of  the  proposed  rule 
defined  "primary  or  equivalent 
treatment"  as  treatment  by  screening, 
sedimentation,  and  skimming  adequate 
to  remove  at  least  30  percent  of  the 
biochemical  oxygen  demanding  (BOD) 
material  and  of  the  suspended  solids 
<SS)  in  the  treatment  works  influent, 
and  disinfection,  where  appropriate. 
This  definition  was  taken  directly  from 
the  language  of  section  303(d)  of  the 
VVQ.\.  The  preamble  to  the  proposed 
rule  further  explained  that  the  terms 
"sedimentation"  and  "skimming"  could 
include  a  range  of  treatment  techniques 
such  as  coagulation  and  precipitation 
(physical  adjuncts  to  sedimentation), 
and  flotation  and  subsequent  removal 
by  skimming,  in  order  to  achieve  the 


required  30  percent  removal  of  BOD  and 
SS.  (56  FR  2818).  Although  certain  types 
of  treatment  are  specified  in  the 
statutory  definition  (i.e.,  screening, 
sedimentation,  and  skimming),  EPA 
believes  the  principal  intent  t)f  the. 
statutory  definition  is  to  ensure 
compliance  with  the  30  percent  BOD 
and  SS  removal  requirements,  rather 
than  specifying  the  exact  methods  used 
to  achieve  such  removal  rates.  For 
example,  chemical  addition, 
coagulation,  and  precipitation  might  be 
necessary  in  addition  to  the  specific 
treatment  processes  listed  in  tiie 
definition  in  order  to  achieve  the 
mandated  30  percent  removal,  and  this 
would  be  allowable. 

Several  commenters  sought  a  change 
to  the  definition  due  to  concerns  with 
the  requirement  to  achieve  30  percent 
BOD  removal.  As  discussed  below  in 
more  detail,  the  commenters"  concerns 
centered  on  the  practical  difficulties  in 
achieving  30  percent  BOD  removal  by 
the  physical  processes  of  primary 
treatment.  Some  noted  that  from  an 
engineering  standpoint,  technologies  for 
primary  treatment  are  aimed  at 
removing  solids,  rather  than  soluble 
BOD. 

Some  commenters  stated  that  their 
review  of  the  legislative  history  of  tlie 
WQ.\  amendments  to  section  301(h) 
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shows  that  Congress  did  not  articulate 
any  rationale  for  defining  primary 
treatment  as  30  percent,  rem  oval  of  BOD. 
The  commenters  argued  that  Congress' 
intent  was  to  stop  the  discharge  of 
untreated  sewage  from  waiver 
.    recipients.  They  also  pointed  out  that 
Congress  defined  primary  treatment  as 
consisting  only  of  skimming,  screening, 
and  sedimentation,  and  did  not  include 
more  sophisticated  technologies,  such 
as  coagwiation  and  precipitation. 
Therefore,  they  state.  EPA  must  adopt 
that  literal  definition  and  acknowledge 
that  skimming,  screening  and 
sedimentation  might  not  be  enough  to 
achieve  30  percent  removal  of  BOD. 
Commenters  sought  a  change  to  the 
definition  of  primary  treatment  to  reflect 
only  the  physical  processes  and  not  the 
30-percent  removal  requirements. 

Another  commenter  disagreed  and 
argued  that  the  advantages  of  using 
clear,  uniform  30-percent  standards  in 
the  statute  and  regulations  are  obvious, 
and  that  the  fact  that  these  advantages 
and  other  plausible  rationales  were  not 
stated -exphcitly  in  the  legislative 
history  is  insufficient  grounds  for 
ignoring  the  plain  and  unambiguous 
statutory  requirements. 

Some  commenters  noted'that  primary 
treatment  generally  is  intended  to 
remove  settleable  solids  and  floating 
materials  rather  than  BOD  and  therefore 
inclusion  of  30  percent  BOD  removal  as 
part  of  the  definition  of  primary 
■   treatment  is  technically  inappropriate. 
In  support,  several  commenters  cited 
the  literature  of  wastewater  engineering 
and  stated  that  BOD  reductions  " 
achieved  by  primary  treatment  are  the 
result  of  insoluble  (solid  form)  BOD 
being  removed  along  with  the  settleable 
or  floatable  materials.  The  commenters 
pointed  out  that  soluble  BOD  would  not 
be  removed  by  the  physical  processes  of 
screening,  skimming.and 
sedimentation,  and  that  the  BOD 
removal  rates  achievable  by  primary 
treatment  would  therefore  vary 
depending  upon  the  relative  amounts  of 
soluble  and  insoluble  BOD.  Commenters 
also  cited  situations  where  pretreatment 
of  discharges  by  industrial  discharger's 
that  removes  much  of  the  insoluble  BOD 
(e.g.,  fish  processors  removing  settleable 
fish  wastes)  results  in  a  high  proportion 
of  soluble  to  insoluble  BOD.  One 
commenter  noted  that  the  key  statutory 
term  in  section  303(d)(2)  of  the  VVQA  is 
"material."  implying  that  Congress 
intended  that  39 percent  removal  refers' 
to  insoluble  BOD,  not  total  BOD. 
Section  303(d)(2)  states  that  "primary  or 
equivalent  treatment  means  the  removal 
of  at  least*  *  *  30  percent  of  the 
biological  oxygen  demanding  material 
*   *   *"  (emphasis  added).  The 


commenters  therefore  sought  a  change 
to  the  regulations'  definition  of  primary 
treatment  to  require  30  percent  removal 
of  insoluble  BOD.  with  soluble  BOD 
being  e.xcluded  from  the  30  percent 
removal  requirement. 

Some  commenters  were  concerned 
that  they  might  have  difficulty  in 
achieving  30  percent  BOD  removal  by 
the  physical  processes  of  primar\' 
treatment  because  their  inOueni  BOD 
levels  were  very  dilute,  that  is. 
relatively  low'concentrations  of  BOD  m 
the  raw  wastewater  would  make  30 
percent  removal  hard  to  achieve.  These 
commenters  pointed  to  a  number  of ' 
factors  leading  to  such  dilute 
wastewater  and  difficulties  in  achieving 
removal  efficiencies  such  as  (1)  cold 
climates  which  result  in  freeze/thaw 
problems  including  inflow  and 
infiltration  from  snow  melt  and  cracked 
or  broken  pipes  with  attendant  dilution 
of  the  influent  by  the  resulting  influx  of 
fresh  water;  (2)  insufficient  industrial  or 
commercial  sources  with  high 
concentrations  of  BOD  in  the 
wastewater  discharges  to  the  municipal 
sewage  system  to  offset  otherwise  dilute 
influents  with  low  BOD  concentrations: 
(3)  cold  wastewater  temperatures 
resulting  in  relatively  less  efficient 
treatment;  and  (4)  extremely  high  tides 
and  high  precipitation.  These 
commenters  recommended  that  EPA  not 
require  30  percent  removal  during 
periods  of  extremely  dilute  and  clean 
inflows. 

After  considering  these  comments. 
EPA  made  no  changes  to  the  definition 
of  primary  or  equivalent  treatment  in 
§  125.58(r).  However,  as  discussed 
below  in  the  section-by-section  analysis 
for  §  125.60,  the  Agency  is  making 
changes  to  how  compliance  with  the  30 
percent  removal  requirement  is 
calculated  for  BOD.  Specificailv,  EPA»is 
allowing  the  demonstration  of 
compliance  with  the  30  percent  BOD 
removal  requirement  to  be  awraged   ■ 
over  a  longer  time  period  than 
proposed,  in  some  circumstances.  This 
added  fiexibility  should  provide  some 
of  the  relief  sought  by  commenters. 

Although  EPA  recognizes  that  from  a 
technical  orengineering  perspective, 
primary  treatment  is  generally  thought 
of  as  physical  processes  to  remove 
solids,  the  statutory  definition  of 
primary  treatment  adopted  by  Congress 
for  purposes  of  section  301(h)  is 
unambiguous  in  requiring  30  percent 
BOD  removal.  In  addition,  EPA 
disagrees  with  the  commenters  who 
stated  that  the  statutory  definition 
precludes  the  use  of  additional 
treatment  processes  such  as  chemical 
addition  to  enhance  primary  treatment's 
physical  processes  (e.g..  chemical 


addition,  coagulation,  and  precipitation) 
in  order  to  achieve  the  required  30 
penent  removal  of  BOD. 

With  regard  to  the  commenters' 
suggestions  that  the  definition  be 
revised  to  define  BOD  as  insoluble  BOD 
only.  EPA  recognizes  that  removal  of 
BOD  in  primary  treatment  normally  is 
associated  with  the  removal  of  settleable 
(i.e.,  insoluble)  materials.  While  the 
literature  cited  by  the  commenters 
indicates  that  BOD  removals  for 
traditional  primary  treatment  range  from 
about  20  to  40  percent,  the  reported 
range  is  a  result  of  many  factors 
including  treatment  plant  design, 
subsequent  additional  treatment  and 
influent  qualities  such  as  the  presence 
of  soluble  versus  non-soluble  BOD. 
Furthermore,  Congress  set  the  BOD 
removal  standard  without  incorporating 
such  a  distinction.  Both  soluble  and 
insoluble  BOD  exert  the  similar  effect  of 
depressing  dissolved  oxygen  levels  in 
the  receiving  waters.  Limiting  the 
required  removal  to  only  insoluble  BOD 
ignores  this  fact  and  also  would  be 
inconsistent  with  the  existing  approach 
of  the  Agency's  secondary  treatment 
regulations,  which  do  not  distinguish 
between  removal  of  soluble  and 
insoluble  BOD.  EPA  disagrees  that  the 
use  of  the  term  "material"  in  section 
303(d)(2)  indicates  that  Congress 
intended  that  30  percent  removal  refer 
only  to  insoluble  BOD.  See,  eg.,  40  CFR 
part  133. 

The  definition  in  today's  regulations 
comports  with  the  express  statutor\' 
language,  and  if  an  applicant  does  "have 
difficulty  meeting  the  30  percent  BOD 
removal  requirement  with  treatment  by 
screening,  sedimentation,  and 
skimming,  for  such  reasons  as  dilute 
influent,  cold  temperatures,  or  soluble- 
to-insoluble  BOD  ratios,  applicants  can 
increase  BOD  removal  efficiencies 
through  the  application  of  treatment 
processes  which  may  include  physical 
processes  enhanced  by  chemical 
processes.  Accordingly,  given  the 
unambiguous  statutory  language  on 
percent  removal  and  the  ability  to  u.se 
enhanced  treatment  processes  when 
neces,sary,  EPA  believes  the  definition 
should  not  be  amended  to  allow  for  less 
than  30  percent  removal  of  BOD  or  to 
exclude  soluble  BOD  from  the  removal 
requirements  established  by  Congres";. 
Compliance  with  the  30  percent 
removaJ  requirement,  which  may 
require  enhanced  or  additional 
technologies,  is  more  apnropriate  than 
limiting  treatment  strictly  to  the  three 
technologies  listed  in  the  statute  and  not 
achieving  30  percent  in  some  cases.  The 
term  material,  EPA  believes,  does  not 
imply  insoluble,  and,  as  explained 
above,  such  an  interpretation  makes 
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(ittle  sense,  gives  that  soluble  and 
insoluble  BOD  eKert  similar  effects  in 
the  receiving  waters. 

Other  commedters  requested  that  the 
definition  be  changed  to  require  that  the 
combined  average  of  both  BOD  and  SS 
percent  removal  be  at  least  30  percent. 
EPA  considered  this  option  but  did  not 
deem  it  acceptable  for  two  reasons. 
First,  the  statute Istates  that  primary 
treatment  requints  the  removal  of  at 
least  30  percent  i  )f  the  biological  oxygen 
demanding  mate  rial  and  of  the 
suspended  solid  i.  Combining  the  BOD 
and  SS  removal  requirements  into  an 
Oi/^erall  30  percent  average,  in  EPA's 
view,  would  not  satisfy  the  statutory 
language  or  intei  it  Second,  alter 
considering  both  information  submitted 
by  commenters  ^nd  EPA's  own 
assessment  of  primary  treatment 
remo»'al  data  frotn  POTVVs  (See 
Technical  Review  of  the  Influent/ 
Effluent  Characteristics  of  POTWs.  June 
1994),  EPA  concludes  that  most  POTVVs 
are  removing  graater  than  30  percent  of 
SS.  and  some  ar*  removing  greater  than 
60  percent  of  SSi  Adopting  the 
suggested  change  thus  would  allow  for 
an  actual  relaxing  of  both  BOD  and  SS 
removal  even  fof  applicants  capable  of 
meeting  the  30  Oercent  removal  of  BOD 
and  30  percent  r  emoval  of  SS.  There  is 
no  indication  th  it  Congress  intended 
this  result.  Mor«over.  properly  run 
primary  treatme  it  plants  should  be  able 
to  meet  30  perct  nt  SS  re.nriGval  and  no 
comments  or  da  a  were  received  that 
indicate  otherw  se.  EPA  believes  one 
objective  of  the  mmary  treatment 
provision  is  to  e  fisure  the  proper  design 
and  operation  o  treatment  plants,  and 
this  objective  wi  >uld  not  be  met  under 
the  commenters  suggested 
interpretation. 

Similar  to  the  above  com.T.enls.  some 
c6mtn enters  req  utested  the  definition  be 
changed  to  requ  ire  that  the  combined 
average  of  both  }00  and  SS  peaent 
removal  be  grea  er  than  60  percent.  As 
stated  above.  Ef  A  does  not  believe  that 
the  if  itutory  lar  guage  and  intent  are 
consistent  with  wmbming  BOD  and  SS 
removals  to  me<  t  the  30-percent 
removal  require  ment.  Using  a  st.andard 
of  60  percent  wi  luld  stray  even  further 
from  the  plain  r  leaning  of  the  statute. 
Moreover,  if  Co  igress  had  intended  to 
provide a-60  pe  cent  removal 
r?q»iirement  it  t  ould  easily  have  so 
speciiled  in  the  statute,  however,  the 
.  itatufe  makes  n  » reference  to  a  60 
percent  remova  of  BOD  and  SS.  Finally, 
x>  ivHh  the  pre>  ious  comment,  this 
interpretation  c  >uld  allow  for  even 
greater  relaxing  of  treatment  efficiencies 
tof  BOO  removi  1  (or  SS).  leading  to  less 
efllcient  plant  o  perations  than 
jf'piicants  are  c  urrently  achieving 


Some  commenters  suggested  that  the 
requirement  for  30  percent  removal 
should  reflect  a  "credit  system."  under 
which  the  removal  efficiency  for  BOD 
would  be  calculated  based  on  a 
combinatior.  of  the  BOD  remova!  by 
industrial  dischargers'  pretreatment. 
plus  the  removal  achieved  by  treatment 
processes  at  the  POTW.  This  approach 
is  inconsistent  with  the  plain  statutory 
language  and  thus  cannot  be  adopted. 
The  statute  unambiguously  specifies 
that  the  30  percent  removal  rate  is  to  be 
achieved  with  respect  to  the  applicant's 
influent  Such  influer4t  would  already 
have  been  subject  to  industrial 
dischargers'  pretreatment,  and  because 
the  statute  t^rt^iiires  that  the  30  percent 
removal  rate  be  achieved  for  the  influent 
to  the  POTW,  credit  cannot  be  given  for 
upstream  treatment  by  industrial 
dischargers- 

In  contrast  to  the  above  comments 
seeking  a  change  in  the  definition  of 
primary  treatment,  other  comments 
supported  the  definition  of  primary 
treatment  as  30  percent  renoval  of  BOD 
and  of  SS  as  proposed.  These 
commenters  noted  that  this  defitiition  is 
consistent  with  the  plain,  unambiguous 
definition  specified  by  Congress  in  the 
VVQA  as  discussed  above,  and  these 
commenters  agree  with  EPA  that  the 
suggested  changes  to  the  defirition  th.it 
EPA  has  rejected  would  be 
inappropriate 

Definitions  of  Saline  Esluarine  Waters 
and  Ocean  Waters 

Under  section  303(e)  of  the  WQA, 
section  301(h)  modified  discharges  are 
prohibited  into  saline  estuarine  waters 
eKhibiting  certain  signs  of  stress  (i.e., 
degrsdation  to  water  quality)  specified 
in  the  statute.  In  contrast,  this  flat 
prc«hibition  does  not  apply  to  "ocean 
waters,"  As  a  result,  in  the  proposed 
rule,  EPA  amended  the  term  "ocean 
waters"  in  §  I25.58(n)  to  clarify  that 
ocean  waters  are  distinct  from  saline 
esUiarine  waters  because  discharges  to. 
saline  estuaries  are  now  subject  to 
additional  regulatory  criteria  not 
applicable  »o  discharges  to  oceans. 

Although  the  existing  definition  of 
saline  estxarme  waters  was  not 
proposed  for  amendmcn*.  som.e 
commenters  expressed  the  view  that  it 
is  too  broad  and  thus  might  give  the 
prohibition  on  section  301(h)  discharges 
to  stressed  siline  estuarine  waters 
greater  scope  than  intended.  These 
commenters  sought  a  definition  giving 
more  precise  boundaries  to  saline 
esluarine  wafers. 

The  narrative  definition  of  saline 
estuarine  waters  has  remained 
unchanged  since  its  original  1979 
promulgation  in  the  section  301(h) 


regulations,  and  the  section  30t(h) 
regulations  have  always  placed 
additional  restrictions  on  discharges  to 
saline  estuarine  waters  compared  to 
ocean  waters.  Section  125.61(c)(4) 
(1982)  places  additional  limits  on 
impacts  within  the  zone  of  initial 
dilution  for  saline  estuarine  discharges. 
EPA's  experience  with  the  use  of  a 
general  narrative  definition  of  saline 
estuarine  waters  for  purposes  of  n\piking 
regulatory  distinctions  is  that  this 
approach  is  workable.  EPA  believes  that 
it  is  not  feasible  for  the  pu.'-poses  of  the 
section  301(h)  regulations  to  develop  a 
definition  establishing  fixed  boundarif>s 
between  ocean  and  estuarine  waters,  but 
that  all  relevant  local  circumstanctri 
should  be  considered  and  the 
distinction  should  be  made  on  the  basi-< 
of  the  site-speciftc  circumstances. 

The  commenters"  concern  appears  to 
center  on  the  meaning  of  the  term 
'semi-enclosed  waters"  in  the 
definition  of  saline  estuarine  waters,  (n 
this  regard  it  is  important  to  note  that 
under  ^  l2S.58(v).  not  all  semi-enclosed 
coastal  waters  are  treated  as  saline 
estuaries.  Under  the  section  301(h) 
regulations,  while  some  emhayments 
and  other  indentations  along  the 
coastline  lie  inside  the  baseline  from 
which  the  territorial  sea  begins,  they  are 
treated  for  purposes  of  section  301(h)  as 
being  ocean  waters.  See  preamble  to 
1979  section  301(h)  regulations  (44  FR.  • 
34784,  34795,  fune  15. 1979).  As  noted 
in  the  preamble  to  the  1979  section 
301(h)  re^ulatioas  (44  FR  34795).  it  is 
the  presence  of  fresh  water  inflows  tha' 
is  the  distinguishing  characteristic  of 
8stuari<»s.  EPA  notes  today  that  saline 
estuarine  waters  lypical'y  are  waters 
lying  inside  the  baseline  in  which  the 
salinity  is  diluted  by  fresh  water 
inflows,  fn  contrast,  emhayments  or 
indentations  along  the  coastline  that  are 
not  influenced  by  such  fresh-water 
inflows  are  not  estuaries.  To  further 
clarify  that  ocean  waters  and  saline 
estuarine  waters  are  distinct  and 
mutually  exclusive  terms  for  purposes 
of  section  30l(hl,  the  final  rule,  as  in  th"* 
proposal,  amends  the  definition  of 
'ocean  waters"  to  note  that  this  term 
specifically  excludes  saline  estuarina 
waters 

ComiTienters  also  inquired  about 
situations  where  an  outfall  crosses 
through  estuarine  waters,  but  the  actual 
discharge  is'into  offshore  waters. 
Because  both  the  statute  and  the 
implementing  regulations  make  clear 
that  the  prohibition  applies  to 
discharges  of  pollutants  into  saline 
estuarine  waters,  the  statute  and 
implem.enting  regulations  already 
adequately  address  this  case. 
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Section  125.59:  This  section  describes 
the  general  requirements  for  section 
301(h)  applications,  including  filing 
procedures  and  deadlines,  procedures 
for  revising  applications,  and 
pro<:edures  for  State  determinations. 
EPA  proposed  to  make  several  changes 
to  this  section.  In  the  proposed  rule, 
EPA  added  procedures  for  permit 
renewal,  clarified  language  regarding 
State  detenni  nations,  and  added 
provisions  for  the  submission  of 
additional  information  to  deinon.strale 
compliance  with  the  urban  area 
pretreatment  program  and  primary  or 
equivalent  treatment  requirements.  EPA 
also  proposed  to  amend  the  regulations 
in  aa.ordance  with  section  303(g)  of  the 
WQA  to  exrJude  certain  applicaii{.s  from 
the  water  quality  criteria  provi.sJons  of 
§  125.fi2(a),  primary  or  equivalent 
treatment  program  requirements 
(§  125.60)  and  uiban  area  pretreatment 
program  requirements  (§  125.65)  until 
pennit  renewal.  As  provided  by  the 
WQA,  and  explained  later  on  in  this 
preamble,  these  grandfathering 
provisions  in  today's  final  rule  apply 
only  to  those  section  301(h)  applications 
that  received  tentative  or  final  suction 
3ni(h)  modified  permit  approvals  prior 
toenoctment  of  the  WQA. 

The  new  requirements  for  submitting 
additional  information  are  found  in 
§  125.59(e)  and  (f).  Under  those 
provisions,  permittees  and  appliianis  to 
whom  EPA  has  issued  a  final  or 
tentative  decision,  including  those  that 
have  been  grandfathered  under  WQA 
section  303(g),  must  submit  a  letter  of 
intent  explaining  how  the  permittee  or 
applicant  will  meet  the  primary 
treatment  and  urban  area  pretrentnient 
requirements.  Under  §  125.59(0(3), 
nppliMnts  that  are  not  grandfathered 
have  two  years  from  publication  of  the 
regulation  to  comply  with  the  primary 
treatment  and  urban  area  pretreatment 
requirements;  appliiants  that  are 
grandfathered  !  ave  until  permit  renewal 
or  two  \  ears  from  date  of  publication  of 
these  regulations,  whichever  is  later. 
Under  §  12.5.59(e),  the  letters  of  intent 
niu.sl  contain  a  projeii  plan,  including  a 
schedule,  to  ensure  that  timely 
implementation  of  the  requirements  is 
accomplished. 

Some  comin>>nlers  expresse<l  the  view 
that  two  years  from  the  date  of 
promulgation  of  the  regulations  is^iol 
sufficient  time  to  enable  complian«« 
with  the  primary  treatment  and  urban 
area  pretreatment  requirements.  One  of 
these  commenters  expressed  ix)ni*m 
over  the  impact  of  such  a  deadline  on 
a  consent  decree  schedule  it  has  entered 
into  for  development  of  a  pretreatment 
program.  Further,  this  commenter  was 
loncemed  thai  the  time  would  not  be 
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sufficient  to  develop  pretreatment  limits 
for  all  126  toxic  priority  pollutants. 
Another  commenter  expressed  concern 
that  two  years  was  not  .sufficient  given 
their  short  construction  .season  and 
reliance  on  obtaining  funds  from  a  State 
legislature  whose  timing  is  not  in  the 
commenter's  control.  Other  commenters 
expressed  the  view  that  two  years  is  a 
reasonable  timeframe.  Another 
i^mmenter  expressed  the  view  that  two 
years  is  an  excessive  timeframe  and  in 
fact  should  not  apply  to  requirements 
which  were  either  (1)  in  effect  prior  to 
the  1987  amendments  or  (2)  clear  on  the 
face  of  the  1987  amendments  (e.g.,  30 
percent  BOD/su.spended  .snIicJs  removal 
standards). 

With  regard  to  requireme:ils  in  uffeii 
prior  to  the  1987  WQA,  the  two-year 
time  frame  is  not  applicable.  The  two- 
year  time  frame  applies  only  to  the 
urban  area  pretreatment  program  and 
primary  or  equivalent  treatment 
requirements,  both  of  which  were  added 
by  the  WQA. 

EPA  recognizes  that  for  some 
applicants,  compli.nmw  with  a  two-year 
deadline  from  the  dale  of  promulgation 
of  the  regulations  may  be  more  difficuH 
than  for  others,  for  example,  those  who 
may  have  to  obtain  funding  to  design 
and  build  an  upgraded  facility  to  meet 
the  primary  treatment  requirements. 
However,  none  of  the  commenters 
opposing  the  two-year  deadline 
provided  persuasive  information 
demonstrating  why  this  deadline  could 
not  be  met.  One  commenter  subject  to 
court-ordered  deadlines  and  consent 
decree  time-lines  asked  how  to 
reconcile  these  deadlines  with  the 
consent  decree  time-lines.  That 
•Mmmenter  also  noted  that  there  are  a 
number  of  different  activities  that  need 
to  be  performed  to  establish  a  lo«:al 
limit,  such  as  gathering  data,  developing 
computer  models,  and  obtaining 
government  approvals.  That  commenter 
however,  provided  no  information 
supporting  why  these  activities  cannot 
be  accomplished  within  the  time 
established  in  the  regulation.  EPA  notes 
that  several  of  these  activities  rjtn  be 
performed  simultaneously.  In  response, 
the  commenter  will  have  to  comply 
with  the  deadlines  included  in  the 
c:onsent  decree.  This  comment  is  moot 
beiause  of  the  time  that  has  elapsed 
between  the  propo.sed  rule  and  toiiiy 
The  deadlines  in  the  rule  should  not 
affei:!  the  dates  in  rjansent  de«:ree.  In 
addition,  the  ixammenter  h.">s  been  on 
notice  for  several  years.  EPA  continues 
to  believe  that  the  two-year  lime  frame 
for  compliance  provides  sufficient  time 
to  achieve  compliance,  h  should  also  be 
noted  that  the  requirement  to  develop 
lotal  pretreatment  limits  does  not 


ne«:Hssarily  apply  to  all  126  priority 
pollutants,  but  only  those  that  are 
known  or  suspected  to  be  introduced  to 
the  plant  by  industry,  as  discTJSsed  later 
in  this  preamble.  The  Agency  notes  th.-rt 
the  statutory  provisions  giving  rise  to 
these  requirements  were  enacted  in 
1987,  and  that  the  proposed  regulations 
and  draft  technical  support  document 
were  issued  in  1991.  In  addition,  the 
Agency  has  had  other  final  guidancjj  on 
the  development  of  pretreatment 
programs  in  place  for  several  years. 
Even  in  cases  where  commenters  claim 
they  have  large  numbers  of  disrJiargers 
and  large  numbers  of  pollutants  will 
need  to  be  addressed,  EPA  continues  to 
believe  that  .sufficient  time  and  notice 
has  been  given  to  achieve  compli.ince. 
EPA  agrees  with  the  commenter  who 
noted  that  applicants  have  been  on 
notice  of  the  need  to  comply  with  the 
primary  treatment  and  urban  area 
pretreatment  requirements  for  quite 
some  time,  and  could  have  already 
initiated  work  on  the  planning  and 
development  of  measures  to  achieve 
compliance.  The  Agency  also  recognizes 
that  in  the  absence  of  final  regulations 
on  these  issues,  applicants  should  not 
be  expected  to  have  completely 
developed  and  implemented  final  plans 
Given  this  situation,  and  in  the  absence 
of  supporting  information  to  show  that 
the  two-year  time  frame  of  the  propo.sal 
is  inappropriate,  the  Agency  is  retaining 
the  proposal's  two-year  time  frame  from 
the  date  of  publication  of  the  final 
regulations  in  the  Federal  Register  to 
achieve  compliance.  This  date,  August 
9, 1996,  is  inserted  in  the  regulatory  text 
of  this  rule. 

One  commenter  asked  for  additional 
lime  to  comply  with  the  urban  area 
pretreatment  and  primary  treatment 
equivalency  requirements  for  a  plant 
that  has  not  yet  been  constructed.  In 
response,  these  applicants  will  have  to 
demon.sfrate  i;ompliance  with  these 
requirements  based  on  a  predictive 
analysis  of  their  flows.  The  applicant 
most  base  their  prediction  on  potential 
industrial  soun;es  and  pollutants,  and, 
to  the  best  of  their  ability,  support  siic;h 
predictions  within  the  two-year  time 
frame. 

In  proposed  §  125.59(h),  EPA  added 
language  to  i  larify  that  the  Agency  may 
tentatively  approve  a  sec:tion  301(h) 
IJermif  modification  where  an  applicant 
has  diMnonsI rated  a  good  faith  effort  to 
come  into  c:omplianc4j  with  all 
requiremc'iits  of  the  section  301(h) 
regulations,  based  upon  a  schedule 
approved  by  the  Agency  for  meeting  nny 
outstanding  section  301(h) 
requirements.  This  provision  is 
consistent  with  the  existing  regulaIiou^ 
and  practice  and  was  proposed  for 


40648        Federal  Register  /  Vol.  59,  No.  152  /  Tuesday.  August  9.  1994  /  Rules  and  Regulations 


Federai  Register  /  Vol.  59^^Na^52  /  Tuesday.  August  9.  1994  /  Rules  and  Regulations 


4064.) 


addition  onlj  as  a  clarifying  change.  In 
addition,  the  proposal  made  no  changes 
to  the  existin ;  requirement  that  in  order 
to  receive  a  f  nal  section  301(h) 
modification  applicants  must 
demonstrate  ictual  compliance  with  all 
of  the  part  12  5.  subpart  G.  requirements 
before  EPA  w  ill  issue  a  final  section 
301  (h)  modif  ed  permit.  See  40  CFR 
§125.59(g)(l   (1982). 

One  comm  jnter  supported  the 
approach  tak  m  by  EPA  on  tentatively 
approving  an  application  based  on  a 
schedule  witD  respect  to  outstanding 
requirements  if  an  applicant  has 
demonstratec  a  good  faith  effort  to  come 
into  compliai  ice.  However,  the 
commenter  ii  concerned  that  §  125.59(h) 
creates  an  anjbiguity  regarding  the 
permissible  iope  of  the  schedules  for 
meeting  301  (n)  requirements.  Section 
§  125.59(h)  allows  EPA  to  tentatively 
approve  an  a  )plication  if  the  applicant 
is  making  a  g  3od  faith  effort  to  comply 
with  "all  requirements  of  this  subpart." 
(emphasis  added)  The  section  continues 
on,  however,  to  require  that  the 
schedule  for  neeting  these  requirements 
must  be  "apdroved  by  the  Administrator 
in  accordanos  with  §  125.59(f)(3)(ii). 
which  refers  only  to  schedules  of 
compliance  vifith  §  125.60  (primary  or 
equivalent  trsatment)  and  §  125.65 
(urban  area  pretreatment). 

EPA  agree;  with, the  commenter  and 
is  clarifying  !  1 125.59(h)  to  allow 
schedules  foi  satisf^ingthe  301(h) 
requirements  for  all  requirements.  It  was 
not  the  Agen  :y's  intent  to  limit 
compliance  s  chedules  to  the      ' 
requirements  of  §§  125.60  and  125.65. 
The  Agency":  intent  was  that  the 
limitations  o  §  125.59(f)(3)(ii)  apply 
only  to  comp  liance  schedules  for 
meeting  the  !  §  125.60  and  125.65 
requirements .  Therefore,  we  are  adding 
a  phrase  to  §  125.59(f){3)(ii)  that  reflects 
the  Agency's  intent. 

Some  com  neuters  expressed  the  view 
that  EPA  she  jld  not  grant  tentative 
approvals  be  ore  all  the  section  301(h) 
requirement!  are  met.  Additionally,  one 
of  these  com  neuters  felt  that  if  a 
tentative  app  roval  is  granted  prior  to 
such  compiii  ince,  the  applicant  may  be 
encouraged  t  a  rfelax  its  effort  to  comply. 

Based  on  i  s  past  experience  with  this 
approach,  EI  A  believes  that  the 
provisions  o  the  proposed  regulation 
are  appropri;  ite  and  contain  adequate 
safeguards  tc  prevent  abuse.  The 
regulatory  piovision  specifically 
requires  that  applicants  must  be  making 
a  good  faith  (iffort  to  achieve  compliance 
and  requires  that  EPA  establish  a 
schedule  for  achieving  compliance.  In 
addition,  thi  approach  provides  an 
opportunity  or  EPA.  through  the 
tentative  dec  ision  document,  to  put  the 


public  and  applicants  on  notice  of 
specific  deficiencies  and  the  steps  and 
time  frame  required  to  correct  such 
deficiencies.  Rather  than  creating  a 
disincentive  to  timely  compliance,  the 
regulatory  provision  requires  that  a 
schedule  for  compliance  be  established. 
In  addition,  EPA  believes  that  by 
advising  applicants  that  they  may 
receive  a  final  section  301(h)  waiver  if 
the  identified  deficiencies  are  corrected 
as  required,  the  provision  provides  an 
added  incentive  for  applicants  to 
achieve  timely  compliance.  Finally,  by 
addressing  such  deficiencies  through 
the  tentative  approval,  the  more  lengthy 
process  of  tentative  denial  followed  by 
application  revision  is  avoided.  For 
these  reasons,  EPA  believes  that  the 
regulatory  provision  is  reasonable  and  is 
promulgating  that  provision  today  as 
proposed  with  the  clarification  noted 
above. 

One  commenter  recommended  that 
the  EPA  regional  office  issue  a  letter  to 
the  applicant  stating  that  its  permit  has 
been  administratively  extended  in 
accordance  with  §  122.6.  In  response, 
EPA  notes  that  this  is  a  procedural  issue 
governed  by  the  NPDES  regulations.  It  is 
not  a  subject  of  this  rulemaking. 

EPA  notes  in  reviewing  this  section 
that  §  125.59(d)(5)  might  be 
misinterpreted  to  mean  there  is  no 
opportunity  to  present  new  information 
on  applications  for  permit  renewal. 
Paragraph  (d)(5)  is  referring  to  the  one- 
time revisions  allowed  in  §  125.59(d)(1) 
and  (d)(2).  Applicants  who  are 
authorized  or  requested  to  submit 
additional  information  under  §  125.59(g) 
may  still  do  so. 

Section  125.60:The  proposal  added 
§  125.60  to  the  regulations  to  implement 
the  primary  or  equivalent  treatment 
provision  in  section  303(d)  of  the  WQA. 
Issues  related  to  the  definition  of 
primary  treatment  have  been  previously 
dealt  with  in  the  discussion  of  §  125.58. 

Proposed  §  125.60  required  an 
applicant's  discharge,  at  the  time  the 
waiver  becomes  effective,  to  have 
received  at  least  primary  or  equivalent 
treatment.  Additionally,  under  the 
proposal,  applicants  were  to  comply 
with  this  treatment  requirement  based 
on  the  monthly  average  results  of  the 
monitoring  for  SS  and  BOD.  i 

A  number  of  commenters 
recommended  that  EPA  consider 
lengthening  the  period  of  time  over 
which  monitoring  data  are  averaged  to 
determine  compliance  with  the  30 
percent  BOD  removal  requirement. 
These  commenters  presented 
information  on  the  difficulties  with 
achieving  the  30  percent  removal 
because  of  such  factors  as  dilute 
wastewaters,  cold  climates  that  impact 


treatment  design  parameters  (e.g., 
settling  rates),  and  proportionately  low 
amounts  of  insoluble  BOD.  One  of  the 
options  identified  by  these  commenters 
was  to  change  fi-cm  monthly  averaging 
of  monitoring  data  to  annual  averaging 
(or  some  period  in  between). 
Commenters  pointed  out  that  this  was  a 
reasonable  approach  which  was 
necessary  to  account  for  variations  in 
influent  quality  or  other  factors  affecting 
removal  rates  that  might  occur  over  a 
year's  time.  Other  commenters 
supported  meeting  the  primary 
treatment  removal  requirements  on  a 
monthly  average  basis. 

The  Agency  believes  that  the 
proposed  period  for  averaging 
monitoring  results  (i.e.,  monthly)  to 
determine  compliance  with  the  30 
percent  BOD  removal  requirement  will 
be  appropriate  for  most  applicants. 
However,  as  noted  in  the  discussion  for 
the  primary  treatment  definition  in 
§  125.58,  the  Agency  also  recognizes 
that  the  30  percent  removal  rate  for  BOD 
may  be  difficult  to  achieve  on  a  monthly 
average  basis  in  certain  cases,  e.g., 
dilute  wastewater  or  proportionately 
low  concentrations  of  insoluble  BOD. 
Because  of  this,  the  final  rule  has  beert 
modified  to  provide  flexibility  in  certain 
instances  by  allowing  compliance 
monitoring  to  be  averaged  for  a  period 
longer  than  monthly,  up  to  annually. 

EPA  anticipates  that  compliance 
monitoring  requirements  established  for 
longer  than  monthly  average  periods 
will  be  the  exception,  not  the  general 
practice.  An  applicant  who  has 
demonstrated  a  consistent  ability  to 
achieve  30  percent  removal  of  BOD  on 
a  monthly  average  basis  over  one  year 
prior  to  the  publication  date  of  these 
regulations  will  not  be  eligible  for  the 
longer  than  monthly  averaging  period. 
The  longer  period  will  be  available  only 
to  those  applicants  who  have  some 
historical  data  on  BOD  removal,  and  not 
for  newly  constructed  facilities. 
Eligibility  for  the  longer  period  is 
limited  to  those  who,  based  on 
circumstances  listed  below,  and  subject 
to  the  qualifications  listed  below,  truly 
cannot  achieve  30  percent  removal  on  a 
monthly  average. 

It  is  the  Regional  Administrator's 
decision  whether  to  allow  the  longer 
averaging  period.  The  Regional 
Administrator  will  judge  each  eligible 
case  on  its  individual  circumstances, 
taking  into  account  climatic,  seasonal, 
or  other  factors  beyond  the  applicant's 
control  which  cause  significant 
fluctuations  in  influent  characteristics 
that  could  impact  BOD  removal 
efficiencies.  Appropriate  circumstances 
may  include: 


•  Seasonally  dilute  influent  BOD 
concentrations  due  to  relatively  high 
(although  nonexcessive)  inflow  nnd 
infiltration; 

•  Relatively  high  soluble  to  insoluble 
BOD  ratios  on  a  fluctuating  basis;  or 

•  Cold  «;limales  resulting  in  rold 
influent. 

The  longer  period  must  be  requested 
by  the  applicant,  and  the  burden  of 
justifying  a  longer  averaging  period  will 
be  on  the  applicant.  In  addition  to 
justifying  the  application  on  conditions 
listed  above,  to  qualify  for  the  longer 
averaging  period  the  applicant  will  have 
to  demonstrate  to  the  satisfaction  of  the 
Regional  Administrator  that  the 
treatment  facility  is  properly  designed 
and  operated;  that  the  applicant  will  be 
able  to  meet  all  section  301(h) 
requiremnnts  with  the  longer  averaging 
basis;  and  because  of  circumstam^es 
beyond  the  applicant's  control 
(examp!j:s  listed  above),  the  applicant 
cannot  achieve  the  30  pen^nt  removal 
requirement  for  BOD  on  a  monthly 
averaging  basis.  The  final  rule  also 
requires  that  inflow  and  infiltration  (1/ 
I)  is  nonexcessive  In  order  to  ensure  that 
applicants  have  corrected,  as  feasible, 
deficiencies  in  their  collection  system 
that  result  in  extremely  dilute 
wastewater.  The  definition  of  excessive 
I/I  In  40  CFR  35.2005(b)(16)  will  be  used 
to  determine  whether  the  I/I  is 
excessive,  plus  the  additional  criterion 
that  inflow  is  nonexcessive  if  the  total 
flow  to  the  primary  treatment  plant  is 
less  than  275  gallons  per  capita  per  day, 
consistent  with  40  CFR  133.103(d)  of 
the  secondary  treatment  regulations. 

It  should  be  noted  that  pennil  writers 
can  still  incorporate  interim  limits  into 
the  permit.  When  compliance 
detenninations  with  interim  limits 
indicate  that  the  ability  to  achieve  30 
percent  removal  of  BOD  for  the 
designated  period  is  compromised, 
action  to  determine  and,  if  possible,  fix 
the  problem  should  be  taken. 
Monitoring  frequencies  for  BOD  should 
remain  the  same  as  they  would  be  if  the 
compliance  determination  for  BOD 
removal  was  on  a  monthly  average 
basis.  For  enforcement  purposes,  there 
is  the  potential  that  allowing  longer 
averaging  periods  may  prove  more 
costly  to  the  POTW  in  violation.  POTWs 
should  note  that  if  a  longer  period  is 
granted,  they  should  be  aware  of  the  risk 
that  a  violation  of  an  annual  average 
limit  may  result  in  365  days  of 
violation. 

Other  conunenters  requested  that  EPA 
set  a  baseline  level  of  BOD  in  the 
treatment  works  influent  above  whicli 
30  percent  removal  would  be  required, 
with  30  percent  removal  not  required 
for  influent  cleaner  than  (hat  threshold 


level.  This  option  relies  on  a  level  of 
BOD  in  the  influent  that  hypoJhetirally 
represents  a  typical  BOD  influent 
concentration.  The  statute  .spei;ifies  30 
percent  removal  and  does  not  tie  this 
requirement  to  some  specific 
concentration  in  the  influent.  The 
Agency  believes  that  making  the 
statutory  30  pen:eMt  removal 
requirement  dependent  on  a 
hypothetical  influent  baseline 
concentration  would  not  meet  the 
statute's  intent. 

One  commenter  stated  that  the 
approach  to  section  301(h)  waivers 
should  be  based  on  water  quality  effei:ts 
and  not  on  any  "equivalencies."  e.g., 
primary  treatment  and  secondary 
removal  equivalency.  In  response  to  this 
general  comment,  EPA  reiterates  that  it 
is  promulgating  these  regulations  to 
implement  the  new  provisions  of  the 
WQA  which  mandate  primary  or 
equivalent  treatment.  Today  s  regulatory 
scheme  is  fully  consistent  with  the  new 
WQA  amendments. 

Some  commenters  raised  concenis 
about  the  financial  impact  on  some 
individual  dischargers  if  additional 
capital  improvements  are  needed  to 
meet  the  30  percent  BOD  removal 
requirement.  They  see  the  costs  of 
meeting  the  new  primary  treatment 
requirements  as  having  a 
disproportionate  impact  on  small 
communities.  For  example,  one 
commenter  .stated  that  this  requirement 
would  result  in  a  20  percent  rate 
increase;  that  polymers  alone  would 
cost  $100,000.  Others  commented  that 
cost  should  not  be  a  factor  in  justifying 
a  lower  removal  efficiency  and  that  EPA 
should  not  guarantee  a  cap  on  sewage 
treatment  costs. 

As  part  of  this  rulemaking  EP,^  has 
prepared  an  economic  analysis  of  the 
impacts  of  the  regulations.  Although 
some  communities  may  need  to  make 
improvements  to  their  plants  to  meet 
the  primary  treatment  requirements,  the 
statute  does  not  authorize  any  waiver  of 
those  requirements  on  the  basis  of 
financial  hardship.  In  addition,  EPA 
believes  that  as  shown  in  the  et:onomic 
analysis,  the  final  regulations' 
requirements  do  not  unduly  impact 
small  communities  in  terms  of  overall 
co.st  of  compliance.  Specifically,  none  of 
the  small  communities,  including  the 
community  that  indicated  in  its 
comments  a  20  percent  increase  in  rates, 
will  end  up  spending  more  than  1 
percent  of  median  household  income  on 
wastewater  treatment.  Municipal 
financial  impact  models  used  by  EPA 
assume  that  ratios  of  wastewater 
treatment  costs  to  median  household 
income  of  less  than  1  are  not  expected 
to  r-jeate  economic  hardship  for 


households.  Moreover,  allhough  cum;nt 
treatment  costs  may  increase,  sm.ill 
communifie.s  will  still  realize  an  o^  ornU 
cost  savings  if  le.ss-than-second.iry 
treatment  is  approved  through  the 
section  301(h)  process.  Finally,  .is 
discussed  above,  the  Agency  In  tod.nyS 
rule  has  provided  the  opportunity  for 
adjusting  the  averaging  period  tor 
(calculating  compliance  with  the 
primary  treatment  requirement  tor  BOD 
under  certain  circumstances.  This 
added  flexibility  should  further  serve  to 
reduce  any  potential  adverse  finan<:ial 
impacts.  The  new  flexibility  may  allow 
POTWs  with  dilute  influent,  provided  it 
is  not  excessive  I&I  to  qualify  with  less 
cost  to  achieve  compliance.  The  cost  of 
improving  collection  systems  to  fix 
excessive  I&I  would  impact  small 
<;ommunities,  but  is  not  a  cost  of  this 
rule.  In  response  to  a  comment  that  the 
need  for  this  flexibility  results  from 
future  increases  in  treatment  capacity 
due  to  population  growth,  EPA  agrees 
that  this  is  not  an  appropriate  reason. 
and  has  not  based  its  decision  to  allow 
flexibility  on  costs  of  additional 
treatment  due  to  future  growth.  Thenj 
are  other  more  appropriate  and 
legitimate  rear*ons.  as  spelled  out  earlier 
in  this  preamble,  for  some  measure  of 
flexibility. 

Section  125.61:  No  changes  lo  this 
section  were  proposed  or  are 
promulgated  today.  This  section 
addresses  the  existence  of,  and 
compliance  with,  water  quality 
.standards  for  the  pollutant  for  whidi  tiie 
modifiiation  is  requested.  No  conunents 
were  received. 

Section  125.62:  Tins  seclion  contaiuN 
requirements  for  the  attainment  or 
maintenance  of  water  quality  whitJi 
assures  protection  of  public  water 
supplies,  the  protection  and  propagation 
of  a  balanced,  indigenous  population  of 
shellfish,  fish,  and  wildlife,  and  allows 
recreational  activities.  In  response  to  the 
requirement  of  WQA  section  303(d)  for 
dist^harges  to  meet  CWA  section 
304(a)ll)  water  quality  criteria,  EPA 
proposed  language  at  §  125.62(a)(l)(i)- 
(iii)  and  125.62(a)(2)  and  (3)  to 
implement  that  additional  requirement. 
The  proposal  also  amended  §  I25.(i2(0 
to  implement  requirements  of  WQA 
section  303(a)  regarding  combined 
impacts  of  section  301(h)  dist;hargos  and 
made  a  conforming  change  in  light  of 
the  WQA  prohibition  on  section  301(h) 
discharges  to  stressed  estuaries  to  clarify 
that  the  regulations'  stressed  waters  test 
applies  only  to  ocean  waters.  Cximments 
on  this  section  addressed  issues  related 
to  water  quality  criteria,  including 
human  health  carcinogenic  risk  levels, 
mixing  zones,  combined  impacts,  and 
stres.sed  waters. 
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Water  Quality  Qriteria 

Under  the  proposal  to  implement  the 
WQA  requirement  that  discharges  meet 
EPA  section  30^(a)(l)  water  quality 
criteria.  EPA  wduld  first  determine 
whether  there  id  an  EPA-approved  State 
water  quality  standard  that  directly 
corresponds  to  flie  EPA  section  304(a)(1) 
water  quality  criterion  for  the  specific 
pollutant.  If  there  is,  EPA  would  apply 
this  directly  corresponding  State 
standard.  In  the  absence  of  such  a  State 
standard,  the  section  304(a)(1)  water 
quality  criterioij  would  be  applied 

e  proposal,  an  EPA- 
ater  quality  standard 
to  "directly 
)  the  State  water 
addresses  the  same 
's  water  quality 
the  State  water  quality 
standard  specifiies  a  numeric  criterion 
for  that  pollutant,  or  an  objective 
methodology  for  deriving  such  a 
pollutant-specific  criterion.  The 
preamble  to  the  proposed  rule  discusses 
this  subject  in  4ore  detail  (56  FR  2818- 


instead.  Under 
approved  State 
would  be  deem 
correspond"  if  (i 
quality  stand 
pollutant  as  EP. 
criterion;  and  " 


2819). 

A  commente: 
should  require 
CWA  section  3 


felt  that  the  regulations 
ompliance  with  the 
(a)(1)  criteria  at  a 
minimum,  and  that  compliance  with  a 
directly  corresptonding  State  standard 
that  may  be  lesa  stringent  instead  was 
unacceptable.  The  commenter  argued 
that  Congress  wps  aware  of  State  water 
quality  standart^s,  and  had  Congress 
intended  that  aa  applicant's  discharge 
meet  State  watw  quality  standards,  &en 
Congress  woulq  have  provided  language 
so  mandating.  Ijhe  commenter  also 
asserted  that  301(h)  waivel 
requirements  should  be  sj^ctly 
construed  in  favor  of  water  quality 
because  301(h)  Waivers  represent  an 
exception  to  the  general  requirement  to 
meet  secondary  treatment.  Other 
commenters  su|  tported  the  proposal  to 
defer  to  EPA-approved  State  water 
quality  standards.  The  commenters 
believed  that  this  approach 
appropriately  racognizes  the  State's 
discretion  to  se(  its  own  standards, 
to  believe  that 
the  EPA-approved. 
nding  State  water 
in  lieu  of  the  EPA 
water  quality  criterion 
PA  water  quality 
nal  criteria,  primarily 
issued  to  serve  4s  guidance  for  the 
States  to  use  in  establishing  their  water 
quality  standants  under  CWA  section 
303.  J 

Under  the  CWA,  States  may  develop 
water  quality  standards  based  on  the 
section  304(a)(1)  criteria,  as  modified  to 
reflect  site-spectfic  conditions,  or  they  ' 


EPA  continui 
compliance  wi 
directly  corres 
quality  stap.da 
section  304(a)( 
is  appropriate, 
criteria  are  nati 


may  use  other  scientifically  defensible 
methods  for  developing  water  quality 
standards.  State  standards  are  subject  to 
EPA  review  and  approval.  They  are 
developed  by  the  States  to  protect  the 
types  of  biota  in,  and  beneficial  uses  of. 
their  local  waters,  and  thus  represent 
scientifically  appropriate  standards  for 
each  State's  specific  situation.  EPA  does 
not  believe  that,  in  amending  section 
301(h),  Congress  intended  to  interfere 
with  this  statutory  scheme,  nor  require 
compliance  with  the  national  guidance 
contained  in  the  section  304(a)(1) 
criteria  when  the  CWA  section  303 
standard-setting  process  results  in 
adoption  of  different  standards  to  reflect 
local  conditions  and  those  standards 
have  been  subject  to  EPA  review  and 
approval.  Rather,  EPA  believes  that  the 
intent  of  this  provision  was  to  ensure 
compliance  with  the  national  section 
304(a)(1)  criteria  in  those  cases  where 
the  States  h&ve  not  adopted  a  directly 
corresponding  State  standard  and  EPA 
has  not  itself  promulgated  a  standard  in 
lightof  such  State  inaction.  Today's 
finaTfule  therefore  retains  the 
proposal's  approach.  In  the  absence  of 
an  EPA-approved  State  water  quality 
standard  that  directly  corresponds  to  the 
section  304(a)(1)  water  quality  criteria, 
the  final  rule  requires  compliance  with 
the  section  304(a)(1)  water  quality 
criteria. 

For  carcinogens,  the  EPA  section 
304(a)(1)  criteria  provide  a  range  of  risk 
levels  and  corresponding  criterion  for 
each  specific  risk  level.  In  the  proposal. 
EPA  did  not  establish  a  sp)ecific  risk 
level  for  use  in  the  section  301(h) 
program.  As  explained  in  the  preamble 
(56  FR  2819.  2820).  EPA  instead  would 
consider  all  relevant  information  in 
determining  the  pollutant  concentration 
that  represents  an  appropriate  risk  level 
for  a  specific  carcinogen.  This 
information  would  include  evidence 
that  the  State  has  consistently  used  a 
particular  risk  level  when  establishing 
its  water  quality  standards  for  other 
carcinogens.  In  the  absence  of  such  a 
consistent  State  policy,  EPA  would 
consider  a  State  recommendation  of  a 
particular  risk  level  if  the  State 
demonstrates  to  the  satisfaction  of  EPA 
that  the  particular  risk  level  is  justified. 
The  State  demonstration  would  need  to 
account  for  the  relevant  exposure  and 
uncertainty  factors,  show  adequate 
public  participation  in  the  selection  of 
the  risk  level,  and  show  that  use  of  the 
selected  risk  level  is  adequately 
protective  of  human  health.  In  cases 
where  there  is  no  consistent  State  policy 
or  satisfactory  State  demonstration  on 
which  to  base  a  risk  level,  under  the 
proposal,  EPA  would  set  a  specific  risk 


level  (for  example,  10-*)  based  on  the 
circumstances  of  each  case.  See 
preamble  to  the  proposed  rule.  56  FR 
2818-2820.  for  a  detailed  explanation  of 
a  satisfactory  State  demonstration  of  a 
recommended  risk  level  and  EPA's 
approach  to  setting  risk  levels. 

EPA  received  a  number  of  comments 
addressing  the  issue  of  whether  to  set  a 
specific  risk  level  by  regulation  as 
opposed  to  allowing  it  to  be  set  on  a 
case-by-case  basis.  A  commenter  stated 
that  rather  than  assuming  that  a  zero 
discharge  level  is  unattainable  for  any 
known  carcinogen.  EPA  should  require 
the  discharger  to  prove  that,  in  fact,  zero 
discharge  in  a  particular  situation  either 
would  create  severe  economic  hardship 
or  is  not  technologically  feasible.  These 
commenters  also  stated  that  under  no 
circumstances  involving  carcinogenic 
pollutants  should  the  allowable 
discharge  exceed  a  10~*  risk  level  or  the 
applicable  State  standard,  whichever  is 
more  stringent.  Other  public  comments 
received  on  the  issue  of  water  quality 
criteria  for  carcinogens  also  said  the 
regulations  should  specify  a  human 
health  risk  level  that  is  no  less 
protective  than  the  10"*  incremental 
cancer  risk  and  asserted  that  EPA  had 
done  so  in  other  national  programs.  One 
commenter  stated  that  there  should  not 
be  a  flexible,  case-by-case  approach 
toward  establishing  risk  levels  for 
carcinogens.  Instead,  the  commenter 
suggested  that  EPA  establish  a 
minimum  risk  level,  the  least  protective 
risk  level  that  is  acceptable,  (and 
corresponding  maximum  permissible 
discharge  concentration)  but  allow  for 
fiexibility  to  choose  a  more  stringent 
risk  level  based  upon  a  given  State's 
past  practice. 

With  regard  to  the  zero-risk  level,  as 
mentioned  in  the  preamble  to  the 
proposed  rule,  EPA  believes  that  a  zero 
effluent  concentration  is  essentially 
unattainable.  Therefore,  EPA  has 
approved  numeric  State  water  quality 
standards  for  carcinogens  under  CWA 
section  303  that  correspond  to  risk 
levels  above  zero.  The  approach 
adopted  in  the  proposed  rule  provides 
consideration  of  the  State's  views  on  an 
appropriate  risk  level,  or  in  the  absence 
of  such  State  input,  provides  for  EPA  to 
consider  all  relevant  information  in 
setting  a  risk  level.  EPA  believes  that 
establishing  a  presumption  in  favor  of  a 
zero  risk  level  would  be  inappropriate 
because  even  apart  from  questions  of 
achievability.  compliance  could  not  be 
demonstrated  due  to  limitations  in 
analytical  methods.  Further,  the 
commenter  provided  no  basis  to  refute 
EPA's  belief  that  zero  risk  levels  are  not 
achievable.  EPA  thus  is  not  amending 
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the  regulations  to  establish  a 
presumptive  zero  risk  level. 

With  regard  to  whether  the  section 
301(h)  regulations  should  establish  a 
single  uniform  risk  level  for  use  in  the 
section  301(h)  program,  the 
establishment  of  risk  levels  is  a  national 
issue  which  is  not  limited  to  the  section 
301(h)  program.  As  noted  in  the 
preamble  to  the  proposed  rule  (56  FR 
2819).  EPA  expected  that  many  or  most 
coastal  States  already  had  established  or 
soon  would  establish  one  or  more  EPA- 
approved  water  quality  standards  for 
toxic  carcinogenic  pollutants,  pursuant 
to  section  303(c)(2)(B)  of  the  CWA. 

Subsequent  to  the  proposal  of  these 
revised  section  301(h)  regulations.  EPA 
applied  risk  levels  in  the  National 
Toxics  Rule,  which  sets  water  quality 
standards  for  priority  pollutants  in 
States  that  did  not  have  approved 
standards,  pursuant  to  Sections 
303(c)(2)(B)  and  303(c)(4)  of  the  CWA 
(57  FR  60848.  December  22, 1992).  More 
specifically,  the  National  Toxics  Rule 
establishes  water  quality  standards 
pollutant-by-pollutant  for  fourteen 
States  that  did  not  have  an  EPA- 
approved  standard  for  the  toxic     ' 
pollutant  in  question  where  section 
304(a)(1)  water  quality  criteria  have 
been  developed.  EPA  set  legally 
enforceable  water  quality  standards 
with  incremental  cancer  risk  levels  for 
carcinogens  and  corresponding  numeric 
values  based  on  specific  exposure  and 
other  modeling  assumptions.  It  should 
be  noted  that  EPA  did  not  adopt  a 
uniform  nationwide  10 ~*  risk  level  in 
other  contexts,  e.g..  the  National  Toxics 
Rule,  as  suggested  by  a  commenter,  who 
advocated  that  as  a  minimum  level  of 
protection. 

In  each  State  covered  by  the  National 
Toxics  Rule,  the  carcinogenic  risk  level 
used  to  set  the  State's  standard(s)  was 
based  on  the  best  information  available 
to  the  Agency  regarding  that  State's 
policy  or  practice  for  risk  levels  used  or 
that  should  be  used  in  regulating 
carcinogens  in  surface  waters.  For  most 
of  the  affected  States,  the  risk  level  is 
based  on  a  State-adopted  or  formally 
proposed  risk  level.  For  some,  the  risk 
level  is  based  on  an  expressed  State 
policy  preference.  With  the  National 
Toxics  Rule,  all  States  are  now  in 
compliance  with  section  303(c)(2)(B). 
Hence,  for  purposes  of  implementing 
§  125.62.  EPA  will  now  look  to  the 
guidance  contained  in  the  preamble  and 
regulations  of  the  National  Toxics  Rule 
to  establish  the  appropriate  human 
heahh  risk  level  and  numeric  value  in 
the  absence  of  a  directly  corresponding 
State  standard  for  any  section  304(a)(1) 
criterion  later  established. 


EPA  believes  that  the  carcinogenic 
risk  provisions  of  proposed 
§  125.62(a)(2)(ii)  are  consistent  with  the 
National  Toxics  Rule,  40  CFR  §  131.36. 
and  the  guidance  provided  in  the 
preamble  to  the  rule  (57  FR  60848). 
Accordingly,  today's  rule  at 
§  125.62(a)(ii)  is  promulgated  as 
proposed,  with  a  minor  editorial 
change.  In  the  absence  of  an  EPA-  . 
approved  State  water  quality  standard 
for  a  carcinogenic  pollutant,  the 
Administrator  will  consider  a 
consistently  used,  or  State-adopted  or 
formally  proposed  risk  level 
recommendation  with  a  satisfactory 
demonstration  that  the  level  is 
adequately  protective  of  human  health 
in  light  of  exposure  and  uncertainty 
factors  and  population  exposed. 
Exposure  factors  would  include,  for 
example,  local  patterns  of  fish 
consumption,  cumulative  effects  of 
multiple  contaminants  and  local 
population  sensitivities.  Factors  related 
to  uncertainty  would  include,  for 
example,  the  weight  of  scientific 
evidence  concerning  exposures  and 
health  effects  and  the  reliability  of 
exposure  data. 

One  commenter  noted  that 
determinations  of  compliance  with 
water  quality  criteria  will  be  dependent 
on  the  frequency  and  types  of  sampling 
methods  used  and  the  effects  industrial 
users'  pretreatment  programs  have  on 
effluent  quality.  The  commenter  urged  a 
flexible  approach  in  determining 
compliance  because  of  these  variables. 
EPA  notes,  in  response,  that  the 
regulations  do  not  specify  rigid 
sampling  requirements  and  frequencies, 
and  thus  already  allow  for  consideration 
in  designing  sampling  programs  to 
adequately  characterize  effluent  quality 
for  purposes  of  evaluating  compliance 
with  water  quality  criteria. 

New  section  301(h)(9)  of  the  CWA 
requires  that  the  discharge  meet  the 
section  304(a)(1)  water  quality  criteria 
"after  initial  mixing  in  the  waters 
surrounding  or  adjacent  to  the  point  at 
which  [the]  effluent  is  discharged."  The 
zone  of  initial  dilution  (ZID)  is  defined 
in  existing  §  125.58(w)  as  "the  region  of 
initial  mixing  surrounding  or  adjacent 
to  the  end  of  the  outfall  pipe  or  diffuser 
ports,  provided  that  the  ZID  may  not  be 
larger  than  allowed  by  mixing  zone 
restrictions  in  applicable  water  quality 
standards."  The  existing  1982 
regulations  required  that  all  applicable 
State  water  quality  standards  adopted 
under  section  303  of  the  CWA  be  met 
at  and  beyond  the  boundary  6f  the  ZID. 

New  language  was  proposed  in 
§  125.62(a)(l)(i)  to  implement  the 
requirement  of  new  section  301(h)(9)  to 
comply  with  the  section  304(a)(1)  water 


quality  criteria  or  the  directly 
corresponding  State  water  quaUty 
standards,  but  inadvertently  omitted 
those  State  water  quality  standards  that 
do  not  directly  correspond  to  the  section 
304(a)(1)  water  quality  criteria.  In  so 
doing,  EPA  inadvertently  omitted  the 
existing  requirement  that  all  apphcable 
State  water  quality  standards,  including 
those  that  do  not  directly  correspond, 
must  still  be  met  at  and  beyond  the  ZID. 
This  requirement  has  been  retained  in 
the  final  regulation.  For  purposes  of  this 
discussion,  there  are  three  categories  of 
water  quality  requirements:  State  water 
quality  standards  that  directly 
correspond  to  water  quality  criteria. 
State  water  quality  standards  that  do  not 
directly  correspond  to  water  quality 
criteria,  and  wafer  quality  criteria.  It  is 
the  second  category,  those  State  water 
quality  standards  that  do  not  directly 
correspond  to  water  quality  criteria,  that 
was  inadvertently  left  out  of  the 
proposed  regulation. 

Two  commenters  questioned  whether 
the  proposed  rule,  by  referring  to  the 
ZID  for  purposes  of  calculating 
compliance  with  section  303  State  water 
quality  standards,  raised  a  potential 
conflict  with  State-specified  mixing 
zones  adopted  as  part  of  the  section  303 
standard -setting  process.  One  of  these 
commenters  requested  that  the 
regulations  be  clarified  to  specify  that 
compliance  with  State  water  quality 
standards  is  to  be  determined  under  the 
methods  and  conditions  specified  by  the 
State  in  its  standards. 

EPA  agrees  that  the  proposed 
language  could  create  confusion. 
Today's  final  rule  includes  the  existing 
requirement  of  the  1982  regulations  that 
all  applicable  State  water  quality 
standards  adopted  under  section  303  of 
the  CWA  be  met  at  and  beyond  the 
boundary  of  the  ZID  and  promulgates  as 
proposed  the  new  section  301(h)(9) 
requirement.  The  effect  of  today  s  rule  is 
to  retain  the  existing  practice  of  the 
section  301(h)  program  in  determining 
compliance  with  State  water  quality 
standards.  As  stated  in  the  preamble  to 
the  proposed  rule.  EPA's  purpose  in 
promulgating  these  revisions  to  the 
regulations  on  this  issue  was  to 
implement  the  new  requirements  of  the 
WQA.  EPA  did  not  intend  to  change 
existing  regulatory  requirements  not 
affected  by  the  WQA.  As  promulgated 
today,  §  125.62(a)(1)  reflects  the  existing 
regulations  with  the  additional 
requirements  of  section  301(h)(9)  of  the 
CWA,  and  EPA  intends  no  changes  to 
how  detCTminations  of  compliance  with 
State  water  quality  standards  are  made. 

One  commenter  pointed  to 
inconsistencies  between  language  in  the 
technical  support  document  (TSD)  on 
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Zro  size  and  tl »  actual  definitJon  of  the 
ZtD  as  contatnpd  in  §  125.58(dd)  of  the 
regulatifHW  anq  requested  that  this  be 
addressed  by  ^mending  the  ZID 
definition.  Tb^  7JD  definition  was  not 
proposed  for  afnendment  in  the  1991 
proposal  and  i$  not  being  changed 
today.  D>A  responded  to  the  comment 
by  adding  a  cUinfication  to  the  final 
TSO  on  the  teohnicai  issues  regarding 
calculation  of  me  ZID  size. 

Combing  Imj^its  of  Discharge 

Section  303^)  of  the  WQA  requires  an 
applicant  lo  dfinonstrate  that  the 
>ection  301(h){modiried  discharge  will 
not  interfiere,  done  or  in  combination 
with  potlutanl^  from  other  sources,  with 
the  atlainmenll  or  maintenance  of  water 
quality  to  protect  the  uses  specified  in 
sectioa  30t(hN2).  As  noted  in  the 
preamble  lo  ttap  proposed  rule  (36  FR 
3816).  ahhough  EPA  beUeves  this 
requirement  is  consistent  with  the 
existing  1982  ^ulations.  EPA  added 
l»i^uage  in  prt>posed  §  125.62tf)  to 
clarify  this  point.  Proposed  §  125  62(0 
requires  an  applicant  to  demonstrate 
that  its  modified  discharge  meets 
')  125.62  (a)  through  (e).  both  alone,  and 
raking  into  ao^ount  the  discharge  in 
combination  with  pollutants  from  other 
sources. 

One  comi 
cumulative  ii 
need  lo  be 
that  the 
alone  or  in 
dischargers 
needed  to 
be  available 
rerwrnmends 
guidance  on 
cumulative  i: 
including  in 
load  ailocatii 


ernoted  that 

assessments  «vould 
lormed  to  demonstrate 
is  not  causing  impact 
ination  %vith  other     - 
that  the  information 
the  assessment  may  not 
e  commenter 
it  EPA  provide  sufficient 
ing  the  needed 
assessments.- 
tion  on  regional  waste 
s.  nonpoir;!  source 
infonnatian.  beneficial  use 
quantiRcatiohj  and  regional  water 
quality  monitoring  data.  EPA  agrees  that 
iuch  information  would  beu.'»ful  in 
maJ^ing  the  n*  [uired  demonstration  of 
compliance.  T  tie  availability  of  such 
iite-specilic  h  formation  will  vary 
depending  on  local  circumstances. 
Applicants  sh  Mild  work  closely  with 
their  EPA  Reg  on  and  State  water 
agencies  to  id  mtify  possible  sources  of 
such  infbrmat  on.  EPA  considered  this 
comment  and  made  changes  to  the  final 
TSO  for  the  re  ;u!3tions  in  order  to 
provide  addit  onal  guidance  on  this 
issue. 

Stressed  Wate  rs 

EPA  receive  d  conunents  on  two 
related  aspect  ( of  the  statutory 
requirements  ind  regulatory  provisions 
regarding stra ised  waters:  (I) 
Demoostralia  ;  thai  no  causal 


relationship  exists  belw-een  stressed 
conditions  and  the  applicant's       ~' 
discharge,  and  (2)  prohibitions  on 
3Ql(h)  modiRed  discharges  to  stressed 
saline  estuaries.  One  commenter  on 
§  125.62(f)  (1)  through  (3)  (the  "stressed 
waters  test"!  requested  that  EPA  state 
that  an  applicant  can  still  make  the 
demonstration  required  by  §  125.62(f) 
(1)  throu^  (3)  by  showing  that  no 
causal  rehrtionship  exists  between  the 
stressed  conditions  and  the  applicant's 
discharge.  Other  commenters  supported 
the  continued  requirement  to 
demonstrate  that  no  causal  relationship 
exists  between  the  stressed  conditions 
and  the  proposed  section  301(h) 
modified  discharge.  As  previously 
noted,  paragraphs  (f)  (1)  through  (3)  are 
the  same  as  provisions  contained  in  the 
existing  1982  section  301(h)  regulations, 
and  applicants  must  demonstrate  an 
absence  of  a  causal  relationship  between 
their  discharge  and  stressed  conditions 
as  specified  in  those  paragraphs.  The 
three  substantive  requirements  for  such 
a  demonstration  were  not  proposed  for   . 
change.  As  in  tite  past,  applicants 
invoking  this  provision  may  avoid  the 
need  to  demonstrate  compliance  with 
paragraphs  (a)  ttirough  (e)  by 
demonstrating  that  the  modiHed 
discharge  does  not: 

(1)  Contribute  to,  increase  or 
perpetuate  stressed  conditions; 

(2)  Contribute  to  further  degradation: 
and 

(3)  Retard  recovery  if  perturbations 
from  other  sources  decrease. 

To  reiterate,  despite  the  addition  of 
the  word  "entirely,"  an  applicant  still 
can  make  the  demonstration  required  by 
§  125.62(0  (1)  through  (3)  by  showing 
that  no  causal  relationship  exists 
between  the  stressed  conditions  and  its 
proposed  discharge. 

Prior  to  the  1987  WQA,  section  301(h) 
and  the  1982  implementing  rpgulations 
allowed  section  301(h)  modified 
discharges  to  stressed  waters  only  under 
certain  limited  conditions,  with  no 
distinction  made  between  stressed 
saline  estuaries  and  stressed  ocean 
waters.  The  1987  WQA  ^endments 
tighten  this  restriction  with  respect  to 
saline  estuaries  by  prohibiting  section 
301(h)  modified  discharges  altogether  to 
saline  estuaries  that  are  stressed  (i.e.. 
that  exhibit  certain  characteristics 
specified  in  the  statute).  The 
amendments  also  specify  that  this 
prohibition  applies  without  regard  to 
whether  it  is  the  applicant's  discharge 
that  is  causing  or  would  cause  the 
stressed  water  quality  conditions.  To 
implement  this  r»ew  statutory 
prohibition.  EPA  proposed  a  change  to 
the  existing  regulations  regarding         , 
stressed  waters.  EPA  proposed  adding 


this  new  prohibition  to  §  125.59(b)(4). 
and  making  conforming  changes  to 
§  125.62(f)  to  prohibit  section  301(h) 
waivers  where  stressed  saline  estuaries 
are  involved.  Section  125.62(fl  is  the 
provision  that  allows  discharges  to 
stressed  waters  under  certain 
conditions.  The  proposal  altered  this 
provision  so  that  such  discharges  would 
be  allowed  only  with  respect  to  stressed 
ocean  waters  and  not  saline  estuahne 
waters. 

Commenters  expressed  the  view  that 
Confess  did  not  intend  to  make  section 
301(h)  waivers  available  for  any 
severely  degraded  waters.  *x'hether  in 
estuaries  or  oceans,  and  recommended 
limiting  the  reach  of  the  stressed  waters 
exception  to  those  locations  where 
severe  environmental  degradation  has 
not  occurred.  The  commenters  noted 
that  if  an  exception  must  be  available  to 
POTWs  discharging  to  stressed  .vatefs, 
the  commenters  supported  the  approach 
taken  in  proposed  §  125.62(f).  In 
response  to  this  comment.  EPA  notes 
that  the  1987  WQA  flatly  prohibits 
section  301(h)  modificalions  with 
respect  to  stressed  estuaries  only.  In 
contrast,  applicants  can  satisfy  301(hM2) 
by  showing  that  their  discharges  will 
not  "interfere,  alone  or  in  combination," 
with  certain  water  quality  objectives. 
EPA  continues  to  believe  that  §  125.62(f) 
fully  meets  this  statutory  directive. 
There  is  no  basis  for  the  suggestion  that 
Congress  intended  categorically  to 
prohibit  waivers  with  respect  to  all 
stressed  waters.  Indeed,  the  legislative 
history  cited  by  the  commenter  does  not' 
lead  to  a  contrary  opinion.  EPA  believes 
that  the  provisions  adopted  in  today's 
final  regulations  to  implement  the  WQA 
prohibition  on  discharges  to  stressed 
estuaries  are  fully  consistent  with  the 
statute  and  that  extending  this 
prohibition  to  ocean  waters  would  be 
inconsistent  with  the  pizun  statutory 
language.  Accordingly,  the  stressed 
waters  provision  in  this  section  is 
promulgated  as  proposed. 

Section  125£3:  This  section  outlines 
the  general  requirements  for  monitoring 
programs  required  under  sectiqn 
301(h)(3)  of  the  CWA.  hi  the  pro)posal. 
EPA  added  bnguage  to  this  section  lo 
respond  lo  section  303(b)  of  the  WQA. 
which  restricts  the  required  scope  of 
section  301(h)  biological  monitoring 
progranis  to  those  scientific 
investigations  necessary  to  study  the 
effects  of  the  proposed  discharge.  EPA 
also  noted  in  the  preamble  to  the 
proposed  rule  that  the  requirements  of 
such  monitoring  programs  under  the 
,  existing  regulations  are  in  fact  already 
focused  on  the  efliects  of  the  discharge. 
The  proposal  also  added  a  requirement 
that  applicants  monitor  their  discharges 
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to  ensure  compliance  with  water  quality 
priteria  (if  applicable  under  §  125.62(a)), 
in  addition  to  water  quality  standards 
based  on  the  provision  of  section 
301(h)(9). 

EPA  received  one  comment  regarding 
monitoring.  The  commenter  requested 
that  EPA  add  a  provision  for  amending 
monitoring  programs  in  exi.sting 
permits,  including  permits 
administratively  extended  beyond  their 
expiration  dates,  when  the  changes  are 
technically  justified.  EPA  appreciates 
that  changes  to  section  301(h) 
monitoring  programs  during  the  life  of 
the  permit  may  be  appropriate.  EPA 
notes  that  this  is  a  procedural  issue 
governed  by  the  NPDES  regulations  and 
is  not  the  subject  of  this  rulemaking.  See 
40  CFR  122.6. 

Monitoring  for  Removal  Efficiericy 
Requirements 

Some  commenters  suggested  that  the 
demonstration  of  removal  efficiency 
(defined  as  removal  of  30  percent  of 
BOD  and  TSS)  should  he  made 
throughout  the  year,  and  not  simply  at 
the  time  the  modification  becomes 
effective.  Other  comments  suggested 
that  EPA  require  a  demonstration  of 
removal  efficiency  of  BOD  as  an  initial 
threshold  determination  only,  that  is,  a 
one-time  demonstration.  In  response, 
EPA  believes  that  demonstration  of  the 
removal  efficiency  should  be  anongoing 
requirement,  and  §  125.60(b)  requires 
that  compliance  be  demonstrated'based 
on  monthly  averaging,  as  proposed 
(subject  to  the  exceptions  discussed 
above).  In  addition,  the  statute  does  not 
state  a  one--time  requirement  but  instead 
envisions  an  ongoihg  requirement  that 
the  apphcant  "will  be"  discharging 
effluent  that  has  received  primary 
treatment.  Given  the  statutory 
requirement  for  primary  treatment,  it 
would  make  little  sense  to  require  a  one- 
.  time  demonstration  of  removal 
efficiency,  with  the  possible  result  that 
less-than-primary  treatment  could  occur 
during  the  course  of  the  section  301(h) 
modified  permit  and  go  undetected. 

To  ensure  that  data  are  available  for 
purposes  of  section  301(h)  permit 
renewals,  ongoing  monitoring  of 
compliance  with  the  removal  efficiency 
requirement  is  necessary.  EPA  thus 
continues  to  believe  that  section  301  (h) 
permittees  should  monitor  for 
compliance  with  the  primary  treatment 
requirement  over  the  life  of  the  permit 
at  the  fi^uency  required  in  §  125.60 
(i.e.,  monthly,  unless  a  less  frequent 
monitoring  period  is  specified). 
Although  already  required  in 
§  125.60(b).  to  clarify  this  point  the  finaJ 
-rule  adds  a  new  paragraph, 
§  125.63(d)(2),  to  ensure  that  the  permit 


monitoring  requirements  provide 
adequate  data  for  demonstrating 
compliance  with  the  removal  efficiency 
requirement  over  the  life  of  the  permit. 

EPA  is  also  making  a  conforming 
change  to  §  125.63(a)(l)(i)  to  clarify  that 
monitoring  programs  must  be  designed 
to  evaluate  water  quality  criteria,  as  well 
as  water  quality  standards.  This 
conforms  to  the  proposed  change  in 
§  125.63(c),  reflecting  WQA  language. 

Changes  to  Monitoring  Requirements 

Some  commenters  requested  that  EPA 
identify  the  practical  impact  the  new 
limitation  on  the  scope  of  monitoring 
will  have  on  current  monitoring 
programs.  As  previously  discussed.  EPA 
does  not  believe  that  WQA  language 
limiting  section  301(h)  biological 
monitoring  to  investigations  necessary 
to  evaluate  the  discharge  effects 
represents  a  substantial  change  in  the 
program.  The  purpose  of  the  required 
monitoring  programs  has  alvvavs  been  to 
evaluate  discharge  effects.  Since  the 
monitoring  program  was  already 
focused  on  evaluating  discharge  effects, 
the  new  statutory  and  regulatory 
language  should  not  result  in  substantial 
changes  to  existing  monitoring 
programs. 

Other  commenters  expressed  concern 
over  potentially  increased  monitoring 
costs.  The  additional  monitoring 
requirements  to  ensure  compliance  with 
the  WQA 's  water  quality  criteria  and 
primary  or  equivalent  treatment 
requirements  are  a  necessan,-  and 
reasonable  outgrowth  of  those  new 
statutory  requirements.  Given  those    ■ 
substantive  requirements  and  the  need 
for  data  to  evaluate  continued 
compliance  and  to  support  future 
requests  for  permit  renewal,  EPA 
believes  it  is  necessary  to  require 
monitoring  in  these  areas.  As  with  other 
section  301(h)  monitoring  requirements, 
the  exact  nature  and  frequency  of  such 
monitoring  by  a  particular  applicant 
would  be  set  on  a  permit-by-permit 
basis  in  order  to  reflect  individual 
circumstances.  Burdens  associated  with 
these  monitoring  requirements  were 
addressed  in  the  supporting 
documentation  for  the  information 
collection  request  accompanying  the 
regulations.  Although  some  extra  costs 
may.be  incurred,  many  of  these  are  one- 
time costs,  and  are  not  excessive, 
especially  in  light  of  the  economic 
benefits  to  the  discharger  receiving  a 
section  301(h)  waiver.    ' 

Section  725.64.- This  section  contains 
criteria  related  to  the  impacts  of  the 
modified  discharge  on  other  point  and 
nonpoint  sources  and  implements 
section  301(h)(4)  of  the  CWA.  There 
were  no  proposed  changes  to  this 


section  and  no  comments  were  received. 
This  section  remains  unchanged. 

Section  725.65;  This  new  section  sets 
forth  the  urban  area  pretreatment 
program  requirements  of  section  303(c) 
of  the  WQA  (CWA  section  301(h)(6)). 
These  requirements  apply  to  POTWs 
serving  a  population  of  50.000  or  more, 
with  respect  to  any  toxic  pollutant  as 
defined  by  §  125.58(aa)  introduced  into 
the  POTW  by  an  industrial  source. 
Applicants  subject  to  this  provision 
must  demonstrate  that  industrial 
sources  are  in  compliance  with  all 
applicable  pretreatment  requirements, 
and  that  the  applicant  will  enforce  thn^*- 
requirements.  Also,  for  each  toxic 
pollutant  for  which  there  is  no 
applicable  pretreatment  requirement  in 
effect,  the  applicant  must  have  in  effect 
a  pretreatment  program  which,  in 
combination  with  the  treatment  of 
discharges  from  the  POTW.  removes  the 
same  amount  of  such  pollutant  as  would 
be  removed  if  the  POTW  were  to  appiv 
secondary  treatment  and  had  no 
pretreatment  program  for  such 
pollutant. 

To  implement  these  provisions,  the 
proposed  rule  added  §  125.65  and  added 
or  revised  certain  definitions  in 
§  125.58.  Proposed  §  125.65(a)(2) 
clarified  that  the  requirements  of 
§  125.65  are  to  apply  in  addition  to  an\ 
applicable  pretreatment  requirements 
contained  in  40  CFR  part  403  and  that 
nothing  in  §  125.65  is  intended  to  uaive 
or  relax  the  40  CFR  part  403 
requirements. 

Section  125.65  provides  two  methods 
for  satisf>'ing  the  urban  area 
pretreatment  requirements.  For  each 
toxic  pollutant  introduced  by  an 
industrial  discharger,  the  applicant 
must  demonstrate  that  it  either  (1)  has 
an  "applicable  pretreatment 
requirement  in  effect"  or  (2)  has  in 
effect  a  program  that  achieves 
"secondary  removal  equivalencv  "  EP.^ 
received  a  number  of  comments 
requesting  clarification  of  this 
provision,  as  well  as  comments  related 
to  pretreatment  requirements,  which 
toxic  pollutants  should  be  subject  to 
urban  area  pretreatment  requirements 
demonstration  of  secondary 
equivalency,  and  enforcement  of 
pretreatment  requirements. 

Scope  of  Pollutants  to  be  Addressed 

Some  commenters  believe  that  the 
urban  area  pretreatment  program 
requirements  should  apply  only  to 
"pollutants  of  concern,"  rather  than 
applying  to  all  priority  pollutants 
introduced  by  industrial  dischargers 
Commenters  were  concerned  that  the 
requirements  might  be  interpreted  to 
apply  to  all  126  priority  pollutants. 
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wtiether  or  not  these  are  Itnown  or 
suspected  to  be  discharged  to  the  POTW 
by  industry.  Th^y  believe  the  urban  area 
pretreatment  requirements  should  be 
limited  to  thosejpriority  pollutants  that 
are  ^leciGcally  known  to  pose  a  threat 
or  potential  threat  to  human  health. 
safety,  or  eaviroiunental  quality.  These 
coromenters  staled  that  pollutants  of 
concern  should  not  include  pollutants 
that  do  not  poset  such  a  risk  and 
provided  ieverat  options  for  identifying 
pollutants  of  co(  teem.  i.e..  by  excluding 
from  coverage  p  >llutants  (1)  only 
discharged  in  sc  tail  amounts  by  one 
industry:  (2)  me  »ting  water  quality 
standards  at  the  boundary  of  initial 
mixing:  (3)  discharged  in  effluent  at  a 
threshold  level  percent  of  an  applicable 
water  quality  standard,  criterion,  or 
permit  limit:  (4)| discharged  in  low 
concentrations:  5J  which  do  not 
interfere  or  thro  iten  to  interfere  with  the 
attainment  or  m  aintenance  of  water 
quality  objectivi  s  as  found  in  §  125.62: 
or  (6)  not  detect  m1  in  the  efHuent  of  the 
POTW.  These  a  immenters  felt  that 
developing  loca  limits  for  al!  toxic 
pollutants  woui  1  be  difTicult  and  overty 
burdensome.  Tl  e  commenters  further 
stated  that  a  dis  inct^r'n  should  tie  made 
between  ^ignifit  ant  and  iasigiiiGcant 
industrial  disch  Lrgecs. 

EPA  has  not  a  iopted  these  suggested 
changes  in  toda  r's  rule.  The  statute 
clearly  states  tti<  it  the  urban  area 
pretceatment  re<  uirement  applies  to  any 
tOKic  pollutant  i  itrodured  into  the 
POTW  by  an  ini  ustrial  discharger. 
Theretore.  EPA  lelieves  the  regulations 
should  address  ill  such  toxic  pollutants. 
However,  this  n  cans  only  those  toxic 
pollutants  know  n  or  suspected  to  be 
introduced  to  tl  b  POTW  by  an 
industrial  discfa  irger.  Thus,  if  all  126 
^phorify  polluta!  its  are  not  discharged  to 
'a  given  POTW.  lot  all  12b  priority 
poltutants  wilt  i  teed  an  appiicnble 
prfii^tttient  rei  uirement.  e.g.. 
calegancal  stam  lard  or  local  limit.  EPA 
noleji  however,  that  the  indusLnal 
us*»r'»  iurvey  m  ist  be  compreht-nsive. 
dddressixig  all  n  in-do.niestic  sources,  to 
iMure  that  the  I  CTW  takes  al!  toxics 
from  industrial  tources  mto  account. 
Guidance  is  pro  /ided  in  the  TSO  to  help 
idenidy  toxics  i  nown  or  suspected  to  be 
discharged  fron  several  indu.sirie?  not 
subtect  tocateg(  rical  pretreatiUent 
regul.iliORS. 

One  cotnmen  er  asserted  that 
receiving  water  should  be  the  focus  of 
thr>  requuemen  ::  that  is.  it  is 
inappropriate  tc  have  technology -based 
requirements  w  len  receiving  waters  do 
not  warrant  thei  a.  The  commenter 
further  stated  t^  at  the  requirement 
^ould  focus  on  whole  effluent  toxicity, 
(n  response.  EP.  i  notes  that  the  statutory 


provision  is  technology-based,  and 
refers  to  each  toxic  pollutant  introduced 
by  industrial  sources.  Other  Clean  Water 
Act  pcovisions  address  whole  effluent 
toxicity  and  this  has  been  taken  into 
account. 

Applicable  Pretreatment  Requirements 

As  specified  in  §  125.65(c)  of  the 
proposed  regulations,  applicable 
pretreatment  requirements  could  take 
the  form  of  federal  categorical 
pretreatn>ent  standards  promulgated  by 
EPA  under  section  307  of  the  CW  A. 
local  limits  developed  in  accordance 
with  40  CFR  part  403,  or  a  combination 
of  both.  As  P'~r>posed,  therefore, 
applicable  prt"  -eatment  requirements 
consist  of  the  toliowing  as  stated  in 
§  125.65(c); 

(i)  for  each  industrial  source 
discharging  ta  the  applicant's  treatment 
works  for  which  there  is  no  applicable 
categortcal  pretreatment  standard  for  the 
toxic  pollutant,  a  local  limit  or  limits  on 
the  toxic  pollutant  satisfying  ttie 
requirement*  of  40  CFR  part  403  and 
§125  62: 

(ill  for  each  industrial  source 
discliar^ingto  the  applicant's  treatment 
work<:  that  is  subiect  to  a  categorical 
pretrea*!Tiei\t  -.candard  for  the  toxic 
poil'i»:*nt.  the  '.ategoricai  standard  plus 
a  loca!  limit  or  Itmits  as  necessary  to 
satisfy  the  requirements  of  40  CFR. part 
403and§125-G2. 

One  comniefiler  stated  that 
"applicable  pretreatment  requirements" 
should  he  developed  to  ensure 
compliance  with  40  CFR  part  403  and 
not  also  to  ens^ire  compliance  with 
requirenients  in  §  125.62,  which 
addresses  projection  of  a  balanced 
indis'jnou.i  population  (BIP).  This 
cocr.nienter  pointed  out  that  the 
requirements  to  achieve  a  BDP  already 
must  be  satisfied  under  §  125.62  if  the 
section  301(hl  permit  modification  is  to 
be  granted.  Furihvr.  it  is  unnecessarily 
restrictive  to  specify  that  the  BIP 
requirements  he  met  by  3ppi>'ing  loca! 
limit.s  rather  than  Ihroiigli  other  means 

EPA  agrees  and  has  clarified  this 
provision  in  the  iitial  rule  by  deleting 
the  reference  to  %  125.62  from  §  125.65 
(c!ll!(il.(ti)and(2).  Any  sectioo 301(h) 
discharge  oui.i^  comply  with  the  BIP 
requiremenli  of  the  r^ulations.  but  how 
this  ts  achieved,  whether  by  local 
pretre  itment  standards  or  other  toxics 
control  measures,  is  al  the  discj^ion  of 
the  applicaat.  The  Agency  never 
intended  to  require  that  local  limits 
alone  must  be  shown  to  independently 
protect  a  BiP  The  intent  was  that  local 
limits  would  be  developed  to  meet  40 
CFR  part  403  and  ^  125.65  and  would  be 
at  least  one  aspect  of  overall  toxic 
control  efforts  by  the  applicant  that 


would  contribute  as  a  whole  to  meeting 
the  requirements  of  a  BIP  It  .ihould  be 
noted,  however,  thai  conditions 
necessary  to  achieve  and  perpetuate  a 
BIP  may  be  used  as  a  basis  for  setting 
a  local  limit. 

Because  the  regulations  already 
require  compliance  with  §  12562.  and 
in  light  of  the  concerns  raised  over 
linkage  of  local  limits  to  the  §  125.62 
requirement.  EPA  is  making  this  change 
to  the  final  regulations.  This  change 
does  not  alter  the  requirement  to  meet 
all  other  section  301(h)  provisions. 

Soroecommenters  believe  that 
provisions  should  he  included  for  local 
hmits  to  consider  sludge  qu?^*^ y  and  the 
potential  for  air  toxic  em issiors.  Under 
the  Agency's  existing  local  Kmii 
program  under  40  CFR  part  403.  and 
sewage  sludge  regulations  at  40  CFR 
parts  257.  403  and  503,  local  Hmits  may 
be  required  where  necessary  to  protect- 
sludge  quality  so  as  not  to  interfere  with 
its  management  and  ultimate  disposal  or 
beneficial  use.  and  where  necessary  to 
protect  plant  workers.  The  pretreatment 
regulations  address  air  toxic  emissions 
within  the  POTW  to  protect  worker 
health  and  safety.  The  con>menters' 
concem.s  regarding  sludge  quality  and 
incineration,  and  resultant  airemissions 
are  addressed  by  the  Agency's 
pretreatment  regulations,  sewage  sludge 
regulations  and  regulations  under  the 
Clean  Air  Act,  The  Age.ncyhas  begun  to 
address  standards  for  air  toxic  emissions 
from  POTWs 

The  comments  taken  as  a  whole  sh6i\ 
some  conhision  about  how  EPA  expects 
the  "applicable  pretreatment 
requirement  in  effect"  provision  of  the 
urban  area  pretreatment  program  to  hv 
impiemented.  Commenters  ivere 
concerned  that  these  requirements  were 
overly  burdenso«ne  and  :>ooght 
flexibility.  Commenters  pointed  out  that 
requirements  for  every  industrial  user 
are  unnecessary  for  ensuring  an 
adequate  local  hmil  for  Ihe  toxic 
pollutant.  After  considering  these 
commeats.  EPA  has  revised  its  approach 
as  follows.  First,  the  POTW  need  not 
apply  a  specific  local  limit  to  each  and 
every  icdustrial  source  of  each  toxic 
pollutant.  Instead,  after  conducting  a 
local  limits  analysis,  the  POTW  may 
apportion  the  aHucation  to  industrial 
sources  of  the  toxic  in  the  way  that  tlie 
POTW  deenw  most  appropriate,  subject 
to  the  approval  of  the  Regional 
Administrator  This  could  include  not 
imposing  any  limit  for  the  pollutant  on 
certain  industrial  users.  This 
modification  should  achieve  the  same 
end  result  as  the  proposal,  that  is,  to 
attain  the  same  level  of  toxic  pollutant 
reduction,  while  providing  flexibility  to 
the  POTW  to  implement  the  provision 
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The  Guidance  Manual  on  the 
Development  and  Implementation  xif 
Local  Discharge  Limitations  under  the 
Pretreatment  Program  discusses  how  to 
^'locate  local  limits  among  industrial 
sources  for  all  POTWs.  not  just  301(h) 
ipplicants.  EPA  believes  that  the 
approach  of  POTWs  iinder  301(h)(6) 
should  be  consistent  with  that  guidance. 
Th;s  approach  is  less  burdensome  to 
(tnplement  while  still  achieving 
.:;':jiuvalent  reductions  in  toxics. 
Sfr^ond.  the  applicant  can  show  an 
applicable  pretreatment  requTrement  in 
erfacf  for  those  fcxic  pollutants  for 
which  there  is  no  applicable  categorical 
pretreatment  standard,  and  for  which 
rj7e  applicant  determines,  "based  on  the 
40  CFR  part  403  analyses,  that  a  local 
Umit  IS  not  necessary.  The  permit  in 
f  hese  cases  will  require  the  applicant  to 
demonstrate  on  an  annual  basts  over  the 
permit  term,  that  a  local  limit  is  not 
necessary  and.  where  appropriate,  will 
i-^quire  the  applicant  to  institute 
rtidustrial  management  practices  plans 

The  following  steps  are  intended  to 
crianfy  how  EPA  will  implement  the 
"applicable  pretreatment  requirement  in. 
-ttect"  provision  for  toxic  pollutants: 
f  DThe  applicant  must  conduct  an 
industrial  user  survey  as  required  by  40 
CFR  part  403  and  §  125.66; 

(2)  The  applicant  must  conduc-t 
T'presentative  sampling  and  analysis  of 
the  POTW's  influent,  effluent,  and 
kludge  for  toxic  pollutants: 

(J)  The  applicant  must  implement  the 
nittona!  categorical  standards  for  each 
industrial  source  subject  to  categorical 
stindards: 

(4)  For  those  toxic  pollutants  biown 
or  suspected  to  be  introduced  by  an 
industrial  source,  the  applicant  must 
conduct  an  analysis  under  40  CFR  part 
*03  to  assess  the  need  for  local  limits; 

("il  For  those  toxic  pollutants  for 
i  hich  the  applicant  determines.  baSed 
on  the  40  CFR  part  403  analysis,  a  need 
t  )r  local  limits,  the  applicant  must  set 
i  >jd  limits; 

t':.)  For  those  toxic  pollutants  for 
(/vhic.h  the  applicant  determines,  based 
an  the  40  CFR  part  403  analysis,  that 
I'jcal  limits  are  not  necessary,  the 
ipphcartt  must  continue  to  monitor  the 
POTW  influent  and  effluent  during  the 
Vjrra  of  the  permit  and/or  conduct 
t;^hna.al  reviews  of  data  on  discharges 
trom  industrial  sources  during  the  term 
ot  the  permit,  and  where  appropriate 
'  r-;quire  industrial  users  to  institute 
industrial  management  practices  plans 
(IMPsl  and  other  pollution  prevention 
ictivities.  to  reduce  or  control  the  levels 
of  the.se  toxic  pollutants  from  industrial 
sources.  These  plans  and  activities 
:ould  include  Best  Management 
Practices  (BMPs).  See  TSD  and  fPA 


Guidance  Manual  on  the  Development 
and  Implementation  of  Local  Discharge 
Limitations  under  the  Pretreatment 
Program  (1987  and  1991).  For  these 
toxic  pollutants,  applicants  would  be 
required  to  assure  EPA  on  an  annual 
basis  that  these  particular  toxic 
pollutants  do  not  result  in  levels  that 
warrant  development  of  local  limits.  If 
such  monitonng  and  technical  review  of 
data  indicate  that  a  local  limit  is 
needed,  the  POTW  shall  establish  and 
implement  a  local  limit. 

The  basic  philosophy  of  instituting 
industrial  management  practice  plans 
(IMPsI  is  to  n^inimize  the  discharge  of 
toxic  or  har.ir.^ous  pollutants  to  the 
sewer,  or  red  ite  the  impact  of  toxic/ 
hazardous  pollutant  discharges  by 
avoiding  short-term,  high  concentration 
discharges.  IMPs  can  be  applied  to  all 
classes  of  icidustrial  users,  e.g.,  major 
and  minor  indust-rial  users.  Examples  ot 
appropriate  uses  of  IMPs  include 
control  of  chemical  spills  and  sludge 
discharges  to  the  POTW  through  formal 
chemical  or  wa.sie  management  plans 
^including  BMPs),  solvent  management 
plans,  batch  discharge  policies,  waste 
recycling  and  waste  minimization.  It 
would  also  be  appropriate  to  consider 
IMPs  in  cases  *  here  the  POTW  does  no( 
include  biological  treatment  processes, 
or  pcpvides  less  txeatraent.  e.g.,  primary 
treatment. 

In  these  cases.  [MPs  can  be  tailored 
for  industrial  sources  of  toxic  poliutanus 
that  might  otherwise  interfere  with 
biological  treatment  or  would  be 
degraded  or  removed  through  additional 
treatrhenl 

EPA  has  added  this  information  to  the 
regulations  m  re-^ponse  to  commenLs. 
The  intent  of  these  steps  is  to  set  lorth 
a  process  that  is  not  overly  burdensosne 
for  applicants  but  that  assures  that 
applicable  pretreatment  requirements 
are  in  effect  for  each  toxic  pollutant 

Secondary  Removal  Equivalency 

Leader  section  301(h)(6)  and  §  U5.65. 
where  there  is  no  applicable 
pretreatment  requirement  as  desc:ribed 
above  for  a  toxic  pollutant  known  or 
suspected  to  be  introduced  by  an 
industrial  discharger,  the  applicant 
must  demonstrate  that  it  has  in  effect  a 
pretreatment  program  which,  in 
combination  with  the  POTW's  own 
treatment  of  discharges,  removes  the 
same  amount  of  the  pollutant  as  would 
be  removed  if  the  POTW  were  to  apply 
secondary  treatment  to  discharges  and  if 
such  works  had  no  pretreatment 
program  with  resuect  to  the  pollutant. 

EPA  has  termed  this  the  "secondary 
renu>val  equivalency"  requirement  and 
the  proposed  rule  added  this  term  to  the 
definitions  in  %  125  58(w).  To  meet  the 


"secondary  removal  equivalency" 
requirement,  the  applicant  roust 
demonstrate  that  the  combination  of  its 
own  treatment  plus  pretreatment  by 
industrial  dischargers  achieves 
"secondary  removal  equivalency." 

Under  today's  final  rule,  to 
demonstrate  secondary  removal 
equivalency,  an  applicant  would  need 
to  use  a  secondary  treatment  pilot  plant 
By  diverting  part  of  its  waste  stream  to 
the  pilot  plant  alter  primary  treatment, 
the  applicant  would  empirically 
determine  the  amount  of  a  toitic 
pollutant  that  would  be  removed  from 
the  waste  stream  if  the  applicant  were 
to  apply  full-scale  secondary  In^fifnient. 
The  applicant  would  then  need  o 
demonstrate  to  EPA  that  it  has  a 
pretreatment  program  in  effect  which,  iv. 
combination  with  its  own  treatment 
processes,  removes  at  least  that  total 
amount  of  toxic  pollutant  from  the 
POTW's  discharge,  achieved  througii 
concentration-  and  mass  emissions- 
based  effluent  limits.  If  at  least  that 
amount  is  not  removed,  then  further 
reductions  of  Ihe  pollutant  would  be 
required.  The  NPOES  permit  will 
include  concentration  and/or  mass 
emissions  effluent  limits  based  on  the 
data  from  the  secondary  equivalency 
demonstration  when  those  values  are 
more  stringent  than  effluent  limits  based 
on  Slate  water  quality  standards  or 
water  quality  criteria,  if  applicable,  and 
to  assure  that  all  of  the  §  301(h)  criteria 
are  met.  Once  such  effluent  limits  are 
established  in  an  NTDE.S  permit,  die 
POTW  may  either  establish  local  hmits 
or  perform  additional  treatinenl  at  the 
POTW.  or  combine  the  two  to  achieve 
the  permit  limit. 

Some  commenters  thought  that  tiiey 
would  be  penalized  for  having  an 
fcKi.stmg  pretreatment  program  it  they 
lised  pietreated  waste  to  determine 
>econdafy "equivalency,  because  ot  the 
uiideterniined  removals  by  current 
industrial  pretreatment.  They  ur^ed  the 
use  of  procedures  for  determining  pre- 
existing (prior  to  source  control) 
cortditions  to  take  into  account  evistin^ 
toxic  pollutant  reductions  and 
conuneiiled  on  the  difficulty  of 
obtaining    unpretreated  '  industrial 
wastewaters.  Other  commenters  thought 
that  the  secondary  removal  equivalencv 
demon.siration  should  be  made  with  all 
other  pretreatment  requirements 
required  by  section  301(h)(5)  in  place 
because  Ih-iy  reasoned  that  the  section 
30Uh)  program  does  not  provide 
vvaivers'from  the  toxics  requiremetits 
EPA  agrees  diat  the  seaion  30 Uh) 
program  does  not  provide  a  waiver  from 
toxics  control  requirements,  and  Ihe 
existing  section  301(h)  program  already 
has  toxics  control  requirements. 
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including  indus  ;rial  pretreatment,  in 
effect.  However  the  secondary  removal 
equivalency  provision  of  section 
301(h)(6)  addres  ses  only  those  toxic 
pollutants  that  c  o  not  have  applicable 
pretreatment  ret  uirements  in  effect,  and 
that  are  being  in  produced  by  industrial 
sources  to  POT\  /s  serving  urban  areas. 

POTWs  will  r  ot  be  penalized  for 
having  an  appli(able  pretreatment 
requirement  in  t  ffect  for  a  particular 
toxic  pollutant,  f  the  POTW  has  an 
applicable  pretn  satment  requirement  in 
effect  for  a  specific  toxic  pollutant,  as 
described  in  §  i:;5.65,  it  will  be  in 
compliance  witl  i  §  125.65  with  respect 
to  that  pollutant ,  and  the  POTW  will  not 
need  to  comply  with  the  "secondary 
removal  equival  ;ncy"  requirement  for 
that  pollutant. 

There  may,  he  wever,  be  reduced 
levels  of  other  t(  xics  that  are  discharged 
to  the  POTW  ovs  ing  to  incidental 
removals  from  a  iplicable  pretreatment 
requirements  tai  ^eted  to  remove  specific 
toxic  pollutants.  Likewise,  there  may  be 
reduced  levels  o '  a  specific  toxic 
pollutant  discha  rged  to  the  POTW  from 
categorical  pretr  jatment  for  that  toxic 
pollutant  that  mky  not  satisfy  the 
conditions  of  an^ applicable  pretreatment 
requirement  in  affect.  Because  neither  of 
these  two  abovepituations  satisfy  the 
requirements  of  ['applicable 
pretreatment  requirement  in  effect " 
with  respect  to  these  toxic  pollutants, 
the  applicant  w<  uld  need  to 
demonstrate  sec  mdary  removal 
equivalency  for  hem.  It  may  be  true  that 
the  cumulative  lemoval  will  be  lower  if 
pretreated  influ(  nt  is  used.  EPA  does 
not  expect  this  s  ituation  to  occur  often 
because  if  an  ap  ilicable  pretreatment 
requirement  exii  ts  for  a  particular  toxic 
pollutant,  then  £  secondary  removal 
equivalency  deri  lonstration  is  not 
needed  for  that  I  oxic  pollutant.  This 
situation  is  only  likely  if  some 
pretreatment  oc(  urs  for  other  pollutants. 

One  comment  jr  asserted  that 
secondary  treatment  removal 
equivalency  is  h  ghly  impractical  and 
appears  to  resur  ect  EPA's  discredited 
"removal  credit'  system.  In  response, 
the  statute  focus  js  on  the  levels  of  toxic 
pollutants  that  are  removed  through  a 
combination  of  iretreatment  and  POTW 
treatment  proce;  ses,  regardless  of  where 
the  removal  occi  irs. 

Some  commei  ters  felt  that  the  term 
"removals"  sho\  Id  not  include 
removals  obtain  d  by  air  volatilization 
and  through  slu(  ge  because  this  is 


simply  a  transfe: 
between  media. 


of  a  pollution  problem 
;PA  notes  that 
removals  obtain^  id  by  a  secondary  pilot 
plant  are  used  si  mply  to  determine  the 
amount  of  addit  onal  pretreatment  and/ 
or  POTW  treatm  jnt  if  any,  that  would 


be  needed  to  meet  secondary  removal 
equivalency.  For  purposes  of  achieving 
removals  through  a  combination  of  a 
POTW's  treatment  and  pretreatment, 
EPA  will  not  consider  pollutants  that 
remain  in  sludge  or  are  volatilized  as 
removed,  except  those  removals  that  are 
consistent  with  sludge  and  pretreatment 
regulations.  As  noted  in  the  discussion 
on  "applicable  pretreatment 
requirements."  EPA's  pretreatment  and 
sludge  regulations  do  apply  in  any  case 
to  any  POTW  treatment  processes  and 
sludge  produced  from  the  POTW. 

Some  commenters  suggested  that  EPA 
identify  technology-based  limits  for 
demonstrating  secondary  removal 
equivalency,  citing  EPA's  Fate  of 
Priority  Pollutants  in  Publicly  Owned 
Treatment  Works,  Vol.  I  (Sept.  1982} 
and  Vol.  II  (Sept.  1982)  as  a  basis  for 
establishing  such  limits.  In  response,  in 
EPA's  judgement,  the  above  cited 
studies  demonstrate  that  each  POTW's 
influent  is  unique  based  on  a  variety  of 
factors.  Secondary  treatment  removes 
toxics  incidental  to  the  technology  for 
reducing  BOD  and  SS,  and  results  in 
great  variability  in  the  levels  of  toxic 
and  non-conventional  pollutants  in 
effluent  and  sludge.  The  Act  clearly 
puts  the  burden  on  the  applicant  to 
demonstrate  and  not  on  EPA  to  develop 
uniform  technology-based  standards.  In 
any  event,  developing  uniform 
technology-based  standards  would  be 
very  difficult  because  of  the  variability 
of  influents,  pretreatment  levels,  and 
other  site-specific  conditions.  Therefore, 
EPA  has  not  developed  technology- 
based  limits  representing  characteristic 
removal  of  toxic  pollutants  from 
secondary  treatment. 

Commenters  also  asked  EPA  to 
address  the  costs  of  the  pilot  plant 
approach.  These  costs  are  addres.sed  in 
the  Economic  Impact  Analysis. 

In  summary,  for  those  toxic  pollutants 
for  which  there  is  no  applicable 
pretreatment  requirement  in  effect,  the 
POTW  must  either  (1)  develop  and 
implement  an  applicable  pretreatment 
requirement  or  (2)  demonstrate,  through 
a  combination  of  pretreatment  by 
industry  and  the  POTW's  own  treatment 
processes,  that  it  removes  at  least  as 
much  of  the  toxic  pollutant  as  would  be 
removed  by  a  POTW  that  applies 
secondary  treatment  and  that  has  no 
pretreatment  program  for  the  pollutant. 
Guidance  is  provided  in  the  TSD. 

Compliance  Determination 

Several  commenters  stated  that  EPA 
needs  to  address  how  a  POTW  will 
demonstrate  that  all  of  its  industrial 
dischargers  are  in  compliance  with  the 
pretreatment  requirements  and  that  EPA 
would  allow  less  than  100  percent 


compliance.  Some  suggested  that  EPA 
should  allow  POTWs  to  demonstrate 
compliance  with  all  applicable 
pretreatment  requirements  by  taking  ail    . 
appropriate  legal  and  administrative 
enforcement  actions  to  enforce 
pretreatment  requirements.  Others 
thought  that  accommodating  less  than 
100  percent  compliance  would 
introduce  considerable  uncertainty 
concerning  the  level  of  compliance  EPA 
will  deem  to  be  adequate  and  the 
regulations  should  identify  a  definite 
standard  by  which  to  gauge  compliano* 
with  this  new  standard.  In  addition, 
commenters  have  provided  examples  of 
when  less  than  full  compliance  will  b»> 
considered  acceptable,  such  as  instances 
of  trivial  or  isolated  violations 

For  urban  area  POTWs  with 
significant  numbers  of  industrial  users, 
at  any  given  time,  it  is  reasonable  to 
expect  that  at  least  one  or  more  of  those 
users  might  be  out  of  compliance.  EPA 
intends  to  determine  a  POTW's 
continuing  eligibility  for  a  301(h)  waiver 
under  section  301(h)(6>by  measuring 
industrial  user  compliance  and  POTW 
enforcement  activities  against  existing 
criteria  in  the  Agency's  National 
Pretreatment  Program.  In  the  proposed 
rule,  EPA  explained  that  it  would 
consider  the  issue  of  compliance  with 
the  pretreatment  requirements  on  a 
case-by-case  basis,  taking  into  account 
the  number  and  nature  of  non- 
compliances. In  1989,  EPA  established- 
criteria  for  determining  POTW 
compliance  with  pretreatment 
implementation  obligations.  One 
element  of  these  criteria  is  the  level  of 
significant  noncompliance  of  the 
POTW's  industrial  users.  The  General 
Pretreatment  Regulations  (part  403) 
identify  the  circumstances  wheTn 
industrial  user  noncompliance  is 
significant.  The  industrial  user 
significant  noncompliance  (SNC) 
criteria  are  set  out  in  40  CFR 
403.8(f)(2)(vii)  and  address  both  effiuent 
and  reporting  violations.  This  policy  is 
consistent  with  the  approach  in  the 
propo,sed  rule.  The  Gieneral 
Pretreatment  Regulations,  however,  are 
more  explicit.  In  response  to  public 
comments,  EPA  has  changed  the 
approach  in  today's  final  rule  to  be 
consistent  with  Agency  enforcement 
policy  and  to  remove  uncertainty. 

For  pretreatment  purposes,  a  POTWs 
enforcement  program  is  considered 
adequate  if  no  more  than  15  percent  of 
its  industrial  users  meet  the  SNC  criteria 
in  a  single  year.  A  similar  level  of 
industrial  user  SNC  rate  will  generally 
be  applicable  to  POTWs  with  301(h)  " 
waivers,  but  will  be  subject  to  facility- 
specific  conditions.  In  addition,  a 
POTW  is  also  considered  in  SNC  if  it 
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tatls  to  take  formal  appropriate  and 
runely  enforcement  action  against  any 
industrial  user,  the  wastewater  from 
which  passes  through  the  POTW  or 
interferes  with  the  POTW  operations. 

In  enforcing  the  pretreatment 
programs.  POTWs  are  expected  tq 
respond  to  industrial  user 
noncompliance  using  local  enforcement 
authorities  in  accordance  with  an 
approved  enforcement  response  plan 
(ERP)  which  is  required  of  all  approved 
pretreatment  programs  (see  40  CFR 
403.5).  POTWs.  including  301(h) 
POTWs.  with  greater  than  15  percent  of 
their  users  in  SNC.  or  which  fail  to 
enforce  appropriately  against  any  single 
industrial  user  causing  pass  through  or 
interference,  are  deemed  to  be  failing  to 
enforce  their  pretreatment  program. 

EPA  will  base  its  determination  on 
data  collected  during  site  visits  to  the 
POTW  and  from  the  POIWs 
pretreatment  program  performance 
report  required  by  40  CFR  403.12(i). 
These  reports  include  compliance 
information  on  industrial  users  gathered 
by  the  POTW  as  well  as  a  description  of 
the  enforcement  activities  of  the  POTW 
EPA  believes  that  the  combination  of 
industrial  user  compliance  and  POTW 
enforcement  provides  an  appropriate 
measurement  of  the  POTW's  eligibility, 
for  the  301(h)  waiver  under  section 
301(h)(6). 

This  interpretation  is  consistent  with 
the  directives  in  a  Senate  Report  on  an 
earlier  version  of  the  bill  (see  S.  Rep. 
No.  1128.  99th  Cong..  1st  Sess.  14 
!  1985))  as  discussed  in  the  proposal  (56 
FR  2817).  EPA  notes  that  approval  of  the 
30t(h)  waiver,  which  requires  thai  the 
POTW  applicant  demonstrate  that  its 
industrial  users  are  in  compliance  with 
their  applicable  pretreatment 
requirements,  provides  a  substantial 
incentive  to  the  POTW  to  assure  that  its 
.industrial  users  are  in  compliance  with 
all  applicable  pretreatment 
requirements.  EPA  believe*,  that  ai\ 
approach  relying  on  adettrniination  of 
SNC  is  preferable  to  focusing  on  trivial 
or  isolated  violations,  or  other  suggested 
methods,  because  it  gives »  lear 
guidelines  and  is  consistent  with  the    • 
enforcement  approach  in  the 
pretreatment  program. 

Section  125.66.- Tliis  section  iiicludes 
provisions  for  industrial  pretreatment 
and  control  of  toxic  pollutants  from 
nonindustrial  sources.  To  update 
compliance  deadlines,  the  proposal 
made  a  minor  change  in  §  125.66  (c)(l)J 
regarding  deadlines  by  which  applicants 
were  required  to  develop  approved 
pretreatment  programs.  No  comments 
were  received  on  this  section  and  it  is 
being  promulgated  as  proposed. 


Section  J25.67: This  section  discusses 
the  criteria  related  to  increased 
discharges  and  implements  section 
301(h)(8)  of  the  CWA.  No  changes  were 
proposed  for  this  section,  and  no 
comments  were  received.  It  remains 
unchanged. 

Section  125.6«.-This  section  sets  forth 
special  permit  conditions  to  be  included 
in  section  301(h)  modified  NPDES 
permits.  No  changes  were  proposed  for 
this  section,  and  no  comments  were 
received,  ft  remains  unchanged. 

Application  questionnaires:  Under  the 
section  301{hi  regulations  promulgated 
in  1982.  there  are  two  appHcation 
questionnaires  (questionnaire  is  defined 
in  §  125.58).  one  for  use  by  small 
applicants  and  one  for  use  by  large 
applicants.  The  proposal  merged  these 
into  a  single  questionnaire  and  added 
questions  as  necessary  to  respond  to  the 
newrequirenients  of  the  WQA.  No 
comments  were  received  on  the 
proposed  changes,  and  they  are 
promulgated  today  as  proposed. 

Offter  Issues  and  Comments 

EPA  received  several  technical  and 
minor  comments  on  the  draft  amended 
TSD  guidance  document  and  some 
comments  that  addressed  the 
regulations  or  301(h)  program  in 
general.  EPA  responded  to  many 
comments  by  making  changes  to  the 
TSD  as  appropriate.  The  changes  are  not 
discussed  here.  Below  are  responses  to 
.  comments  for  which  no  change  was 
made  in  ihe  TSD.  and  responses  to  the 
general  comments. 

One  commenter  suggested  that  it  is 
important  that  significant  flexibility  be 
provided  in  making  determinations 
regarding  the  impacts  of  other  sources 
on  water  quality  until  more  definitive 
information  is  available  for  nonpoiiU 
and  other  source  categories.  The 
conimenter  also  states  that  this  section 
appears  to  be  in  conflict  with 
§  125  63(b|  which  limits  the  monitoring 
program  to  only  those  scientific 
investiga'ion.s  necessary  to  study  the 
etfocts  of  the  proposed  discharge.  In 
respoti.se.  the  regulations  already 
address  the  cumulative  impacts  of  a 
dij;charge  as  da  int^ral  piece  of 
information  necessary  to  analyze  the 
balanced  indigenous  population 
requirements  of  301(h).  It  is  not  in 
confiicl  with  §  125.63(b).  The  effects  of 
the  propo.sed  discharge  are  evaluated  in 
the  context  of  the  receiving  water 
environment,  alone  and  in  combination 
with  other  sources  of  pollutants. 

Another  comment  recommended  that 
the  guidance  document  be  changed  to 
require  that  a  date  and  approval 
sequence  between  the  State  and  EPA 
Region  t»e  mutually  agreed-upon,  rather 


than  requiring  compliance  with 
§  l25.59(f)(4J.  which  requires  State 
determinations  to  be  due  to  the  regions 
no  later  than  90  days  after  an 
application  is  submitted  to  EPA.  In 
response,  the  TSD  simply  reflects  the 
regulatory  language,  which  was  not 
proposed  for  change  and  is  not  a  subtect 
of  this  rulemaking. 

Another  commenler  asked  that  the 
guidance  better  define  what  is  meant  by 

significant  ecological  change."  This 
comment  is  beyond  the  st;ope  of  this 
rulemaking.  The  approach  to  defining  a 
balanced  indigenous  population  (BIP) 
was  not  proposed  for  change  and  EPA 
is  not  considering  redefining  the  BIP, 

A  commenter  suggested  that  the 
approach  to  30t(h)  waivers  should  be 
based  on  water  quality  effects  and  not 
on  any 'equivalencies."  Another 
commenter  suggested  that  if  high  EtOD 
levels  are  allowed  for  indust^^  ' 
dischargers  under  effluent  guidelines  for 
certain  industries,  whv  do  we  require 
the  30%  removal  of  BOD  and  SS  lor 
municipal  effluents?  In  respionse  to  both 
these  comments,  the  statute  does  not 
provide  us  leeway  on  these  is.sues.  The 
statute  is  clear  on  its  face  in  requiring 
equivalency  testing  and  the  removal  of 
30%  of  BOD  and  SS. 

One  commenler  requested  that  strong 
consideration  be  given  to  centralizing 
the  evaluation  of  waiver  requests.  While 
this  comment  is  beyond  the  scope  of 
this  rulemaking,  we  recognize  the* 
consistency  and  efficiency  this  might 
siggest  However.  301(h)  waiver 
applications  are  handled  case  by  case, 
based  on  site-specific  circunistances. 
.Mthough  there  is  national  oversight  on 
the  implementation  of  the  program, 
regional  evaluation  provides  the  ability 
to  apply  reihional  expertise  on  regiondl 
and  local  circumstances  surrounding 
30 1  fh )  a  ppl  ication.s. 

EP.\  also  received  requests  froa\ 
ronmenters  for  additional  time  to 
comment.  EPA  accommodated  these 
requests  and  considered  ail  comments 
received  in  developing  rhis  final  rjle 
Othe.'N  requested  that  EPA  notify 
indu.strial  u.sersof  the  propose!  In 
response.  EPA  gave  a  RO  day  public 
comment  period,  which  EPA  believes  to 
be  adequate  notice  for  all  affected 
parties. 

Hi.  Supporting  Oocumenlation 

A  Regulatory  Flexrbility  Act 

L'nder  the  Regulatory  Flexibility  Act 
of  1980  (5  use.  601  et  spq  ).  federal 
agencies  must,  when  developing 
regulations,  consider  the  impact  of  the 
regulations  on  small  entities  (small 
businesses,  small  government 
jurisdictions,  and  small  organizatioasl. 
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To  evaluate  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Agency  has  prepared  an  Economic 
Impact  Analysis:  (EIA).  The  Agency  has 
concluded,  based  on  the  EIA,  that  this 
rule  does  not  unduly  impact  on  small 
communities  in  terms  of  overall  cost  of 
compliance.  Specifically,  none  of  the 
small  communitiies  will  end  up 
spending  more  than  1  percent  of  median 
household  income  on  wastewater 
treatment.  Moreover,  although  current 
treatment  costs  ^ay  increase,  small 
communities  will  still  realize  an  overall 
cost  savings  if  less  than  secondary 
treatment  is  app  roved  through  the 
section  301(h)  process. 

There  were  51  applicants  or 
permittees  in  thf  section  301(h)  permit 
program  at  the  time  of  the  economic 
analysis.  Out  of  uiese  51  applicants  or 
permittees,  only  six  are  both  expected  to 
incur  additional]  costs  due  to  the 
primary  or  equivalent  treatment 
requirements  and  meet  the  Small 
Business  Administration  (SBA) 
definition  of  a  spiall  entity  (a  service 
area  with  a  popiilation  of  less  than 
50,000).  All  those  applicants  or 
permittees  subject  to  and  expected  to 
incur  additional^  costs  due  to  the  urban 
area  pretreatmeiit  requirements  and  one 
of  the  permitteel  expected  to  incur 
additional  costs  due  to  the  primary  or 
equivalent  treatihent  requirements  have 
service  area  pop  ulations  of  greater  than 
50,000,  and  thu<  are  not  small  entities. 
On  a  national  le  lel,  the  total  estimated 
capital  cost  of  meeting  the  primary  or 
equivalent  treatitient  requirements  for 
the  six  small  enl  ities  amounts  to  less 
than  $7.2  millio  i,  with  an  associated 
operations  and  i  maintenance  cost  of 
$465,000  per  yei  ir.  Assuming  a  20-year 
repayment  schedule,  the  total 
annualized  cost,  for  the  six  small 
entities,  equals  <  pproximately  $675,000 
a  year.  After  con  ipliance  with  the 
primary  or  equii  alent  treatment 
requirements,  ih  e4otal  annual  sewer  fee 
charged  by  thes<  ten  small  entities  is 
less  than  1  perc<  nt  of  the  community's 
median  househc  Id  income. 
Consequently,  n  ane  of  the  small  entities 
affected  by  this  ule  are  expected  to 
incur  significan  economic  impacts, 
especially  in  lig  it  of  the  overall  savings 
garnered  by  thes  e  communities  from  not 
having  to  comp  y  with  secondary 
treatment  requii  ?ments. 

In  summary,  I  certify  that  this  rule 
will  not  have  a  <  ignificant  economic 
impact  on  a  sub  ;tantial  number  of 
entities. 


B  Executive  Orfer 

Under  Execut 
Federal  Registei 


12866 

ve  Order  12866.  (58 
51735  (October  4, 


1993)1  the  Agency  must  determine 
whether  thB  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2040-0088. 

The  estimated  average  annual  burden 
hours  for  the  collection  of  information 
is  approximately  1,006  hours  per  POTVV 
respondent,  and  120  hours  per  State 
respondent.  Of  that,  the  incremental 
burden  from  these  regulatory  changes  is 
approximately  192  hours  per  small 
facility,  256  hours  per  large  facility,  and 
40  hours  per  State  respondent.  These 
estimates  include  the  time  for  reviewing 
instructions,  for  POTVVs  to  collect 
information  to  comply  with  this  final 
rule,  including  conducting  monitoring 
and  toxics  control  activities,  and 
completing  and  submitting  the 
applicant  questionnaire,  as  well  as  time 
for  States  to  prepare  the  State 
determinations  and  certifications.  No 
comments  were  received  on  the 
information  collection  requirements. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  EPA, 
401  M  Street,  S.VV.,  (Mail  Code  2136), 
Washington,  D.C.  20460;  and  to  the 
Office  of  Management  and  Budget, 


Washington,  D.C.  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Part  125 

Environmental  protection.  Marine 
point  source  discharges.  Reporting  and 
recordkeeping,  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  July  14.  1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  125  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below.  Note:  For  clarity.  EPA 
has  set  forth  below  part  125,  subpart  G 
in  its  entirety.  However,  the  Agency  is 
amending  only  portions  of  these 
regulations  in  today's  notice.  Although 
the  existing  portions  of  subpart  G  that 
EPA  is  not  amending  are  also  set  forth 
below,  EPA  did  not  reconsider  those 
portions  and  they  are  not  subject  to 
challenge  as  part  of  this  final 
rulemaldng. 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  40  CFR 
part  125,  subpart  G  is  revised  to  read  as 
follows: 

Authority:  Clean  Water  Act.  as  amended  by 
the  Clean  Water  Act  of  1977,  33  U.S.C.  1251 
et  seq.,  unless  otherwise  noted. 

2.  40  CFR  part  125.  subpart  G  is 
revised  to  read  as  follows: 

Subpart  G — Criteria  for  Modifying  ttte 
Secondary  Treatment  Requirements  Under 
Section  301(h)  of  the  Clean  Water  Act 

Sec. 

125.56  Scope  and  purpose. 

125.57  Law  governing  issuance  of  a  section 
301(h)  modified  permit. 

125.58  Definitions. 

125.59  General. 

1 25.60  Primary  or  equivalent  treatment 
requirements. 

1 25.61  Existence  of  and  compliance  with 
applicable  water  quality  standards. 

125.62  Attainment  or  maintenance,  of  water 
quality  which  assures  protection  of 
public  water  supplies;  assuresthc 
protection  and  propagation  of  a 
balanced,  indigenous  population  of 
shellfish,  fish,  and  wijdlife;  and  allows 
recreational  activities. 

125.63  Establishment  of  a  monitoring 
program. 

1 25.64  Effect  of  the  discharge  on  other 
point  and  nonpoint  sources. 

125.65  Urban  area  pretreatment  program. 

125.66  Toxics  control  program. 

125.67  Increase  in  effluent  volume  or 
amount  of  pollutants  discharged. 
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125.68    Special  conditions  for  section  301(h) 
modified  permits. 

Appendix  to  Subpart  G — Applicant 
Questionnaire  for  Modification  of  Secondary 

Treatment  Requirements 

Subpart  G— Criteria  for  Modifying  the 
Secondary  Treatment  Requirements 
Under  Section  301(h)  of  the  Clean 
Water  Act 

§  1 25.56    Scope  and  purpose. 

This  subpart  establishes  the  criteria  to 
be  applied  by  EPA  in  acting  on  section 
301(h)  requests  for  modifications  to  the 
secondary  treatment  requirements.  It 
also  establishes  special  permit 
conditions  which  must  be  included  in 
any  permit  incorporating  a  section 
301(h)  modification  of  the  secondary 
treatment  requirements  ("section  301(h) 
modified  permit"). 

.  §  125.57    Law  governing  issuance  of  a 
section  301(h)  modified  permit 

(a)  Section  301(h)  of  the  Clean  Water 
Act  provides  that: 

Adminrstrator.  with  the  concurrence  of  the 
State,  m^y  issue  a  permit  under  section  402 
which  modifies  the  requirements  of 
paragraph  (b)(1)(B)  of  this  section  with 
respect  to  the  discharge  of  any  pollutant  from 
a  publicly  owned  treatment  works  into 
marine  waters,  if  the  applicant  demonstrates 
to  the  satisfaction  of  the  Administrator  that — 

(1)  There  is  an  applicable  water  quality 
standard  specific  to  the  pollutant  for  which 
the  modification  is  requested,  which  has 
been  identified  under  section  304(a)(6)  of  this 
Act: 

(2)  The  discharge  of  pollutants  in 
accordance  with  such  modified  requirements 
will  not  interfere,  alone  or  in  combination 
with  pollutants  &x)m  other  sources,  with  the 
attainment  or  maintenance  of  that  water 
quality  which  assures  protection  of  public 
water  supplies  and  protection  and 
propagation  of  a  l)alanced  indigenous 
population  of  shellfish,  fish,  and  wildlife, 
and  allows  recreational  activities,  in  and  on 
the  water; 

(3)  The  applicant  has  established  a  system 
for  monitoring  the  impact  of  such  discharge 
on  a  representative  sample  of  aquatic  biota, 
to  the  extent  practicable,  and  the  scope  of 
such  monitoring  is  limited  to  include  only 
those  scientific  investigations  which  are 
necessary  to  study  the  effects  of  the  proposed 
discharge: 

(4)  Such  modified  requirements  will  not 
result  in  any  additional  requirements  on  any 
other  point  or  nonpoint  source; 

(5)  All  applicable  pretreatment 
requirements  for  sources  introducing  waste 
into  such  treatment  works  will  be  enforced; 

(6)  In  the  case  of  any  treatment  works 
serving  a  population  of  50.000  or  more,  with 
respect  to  any  toxic  pollutant  introduced  into 
such  works  by  an  industrial  discharger  for 
which  p>ollutant  there  is  no  applicable 
pretreatment  requirement  in  effect,  sources 
introducing  waste  into  such  works  are  in 
compliance  with  all  applicable  pretreatment 
requirements,  the  applicant  will  enforce  such 


requirements,  and  the  applicant  has  in  effect 
a  pretreatment  program  which,  in 
combination  with  the  treatment  of  discharges 
from  such  works,  removes  the  same  amount 
of  such  pollutant  as  would  be  removed  if 
such  works  were  to  apply  secondary 
treatment  to  discharges  and  if  such  works 
had  no  pretreatment  program  with  respect  to 
such  pollutant: 

(7)  To  the  extent  practicable,  the  applicant 
has  established  a  schedule  of  activities 
designed  to  eliminate  the  entrance  of  toxic 
pollutants  from  nonindustrial  sources  into 
such  treatment  works: 

(8)  There  will  be  no  new  or  substantially 
increased  discharges  from  the  point  source  of 
the  pollutant  to  which  the  modification 
applies  above  that  volume  of  discharge 
specified  in  the  permit: 

(9)  The  applicant  at  the  time  such 
modification  becomes  effective  will  be 
discharging  effluent  which  has  received  at 
least  primary  or  equivalent  treatment  and 
which  meets  the  criteria  established  under 
section  304(a)(1)  of  this  Act  after  initial 
mixing  in  the  waters  surrounding  or  adjacent 
to  the  point  at  which  such  effluent  is 
discharged. 

For  the  purposes  of  this  section,  the  phrase 
"the  discharge  of  any  pollutant  into  marine 
waters"  refers  to  a  discharge  into  deep  waters 
of  the  territorial  sea  or  the  waters  of  the 
contiguous  zone,  or  into  saline  estuarine 
waters  where  there  is  strong  tidal  movement 
and  other  hydrological  and  geological 
characteristics  which  the  Administrator 
determines  necessary  to  allow  compliance 
with  paragraph  (2)  of  this  section,  and  ■ 
section  101(a)(2)  of  this  Act.  For  the  purposes 
of  paragraph  (9),  "primary  or  equivalent 
treatment"  means  treat-nent  by  screening, 
sedimentation,  and  skimming  adequate  to 
remove  at  least  30  percent  of  the  biological 
oxygen  demanding  material  and  of  the 
suspended  solids  in  the  treatment  works 
influent,  and  disinfection,  where  appropriate. 
A  municipality  which  applies  secondary 
treatment  shall  be  eligible  to  receive  a  permit 
pursuant  to  this  subsection  which  modifies 
the  requirements  of  paragraph  (b)(1)(B)  of 
this  section  with  respect  to  the  discharge  of 
any  pollutant  from  any  treatment  works 
owned  by  such  municipality  into  marine 
waters.  No  permit  issued  under  this 
subsection  shall  authorize  the  discharge  of 
sewage  sludge  into  marine  waters.  In  order 
for  a  permit  to  be  issued  under  this 
subsection  for  the  discharge  of  a  pollutant 
into  marine  waters,  such  marine  waters  must 
exhibit  characteristics  assuring  that  water 
providing  dilution  does  not  contain 
significant  amounts  of  previously  discharged 
effluent  from  such  treatment  works.  No 
permit  issued  under  this  subsection  shall 
authorize  the  discharge  of  any  pollutant  into 
saline  estuarine  waters  which  at  the  time  of 
application  do  not  support  a  balanced 
indigenous  population  of  shellfish,  fish,  and 
wildlife,  or  allow  recreation  in  and  on  the 
waters  or  which  exhibit  ambient  water 
quality  below  applicable  water  quality 
standards  adopted  for  the  protection  of 
public  water  supplies,  shellfish,  fish,  and 
wildlife  or  recreational  activities  or  such 
other  standards  necessary  to  assure  support 
and  protection  of  such  uses.  The  prohibition 


contained  in  the  preceding  sentence  shall 
apply  without  regard  to  the  presence  or 
absence  of  a  causal  relationship  between 
such  characteristics  and  the  applicant's 
current  or  proposed  discharge. 
Notwithstanding  any  other  provisions  of  this 
subsection,  no  permit  may  be  issued  under 
this  subsection  for  discharge  of  a  pollutant 
into  the  New  York  Bight  Apex  consisting  of 
the  ocean  waters  of  the  Atlantic  Ocean 
westward  of  71  degrees  30  minutes  west 
longitude  and  northward  of  40  degrees  10 
minutes  north  latitude. 

(b)  Section  301(j)(l)  of  the  Clean 
Water  Act  provides  that: 

Any  application  filed  under  this  section  for 
a  modification  of  the  provisions  of — 

(A)  subsection  (b)(1)(B)  under  subsection 
(h)  of  this  section  shall  be  filed  not  later  than 
the  365th  day  which  begins  after  the  date  of 
enactment  of  the  Municipal  Wastewater 
TreaUnent  Construction  Grant  Amendments 
of  1981.  except  that  a  publicly  owned 
treatment  works  which  prior  to  December  31. 
1982,  had  a  contractual  arrangement  to  use 
a  portion  of  the  capacity  of  an  ocean  outfall 
operated  by  another  publicly  owned 
treatment  works  which  has  applied  for  or 
received  modification  under  subsection  (h) 
may  apply  for  a  modification  of  subsection 
(h)  in  its  own  right  not  later  than  30  days 
after  the  date  of  the  enactment  of  the  Water 
Quality  Act  of  1987. 

(c)  Section  22(e)  of  the  Municipal 
Wastewater  Treatment  Construction 
Grant  Amendments  of  1981,  Public  Law 
97-117.  provides  that: 

The  amendments  made  by  this  section 
shall  take  effect  on  the  date  of  enactment  of 
this  Act  except  that  no  applicant,  other  than 
the  city  of  Avalon,  California,  who  applies 
after  the  date  of  enactment  of  this  Act  for  a 
permit  pursuant  to  subsection  (h)  of  section 
301  of  the  Federal  Water  Pollution  Control 
Act  which  modifies  the  requirements  of 
subsection  (b)(1)(B)  of  section  301  of  such 
Act  shall  receive  such  permit  during  the  one- 
year  period  which  begins  on  the  date  of 
enactment  of  this  Act. 

(d)  Section  303(b)(2)  of  the  Water 
Quality  Act.  Public  Law  100-4.  provides 
that: 

Section  301(h)(3)  shall  only  apply  to 
modifications  and  renewals  of  modifications 
which  are  tentatively  or  finally  approved 
after  the  date  of  the  enactment  of  this  Act. 

(e)  Section  303(g)  of  the  Water  Quality 
Act  provides  that: 

The  amendments  made  to  sections  301(h) 
and  (h)(2),  as  well  as  provisions  of  (h)(6)  and 
(h)(9),  shall  not  apply  to  an  application  for 
a  permit  under  section  301(h]  of  the  Federal 
Water  Pollution  Control  Act  which  has  been 
tentatively  or  finally  approved  by  the 
Administrator  before  the  date  of  the 
enactment  of  this  Act;  except  that  such 
amendments  shall  apply  to  all  renewals  of 
such  permits  after  such  date  of  enactment. 

§125.58    Definitions. 
For  the  purpose  of  this  subpart: 
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(a)  AdminkU  itor  means  the  EPA 

Administrator  qr  a  person  designated  by 
the  EPA  Administrator. 

(b)  Altered  di  ^charge  means  any 
discharge  other  than  a  current  dischargie 
or  improved  dis  charge,  as  defined  in 
this  r^ulation. 

(cl  App/icanX  kneans  an  applicant  for 
8  new  or  renewi  d  section  301  [h) 
modified  permi' .  Large  applicants  have 
populations  contributing  to  tbeir 
POTWs  equal  td  or  more  than  50,000 
people  or  average  dry  weather  Qows  oi 
5.Q  million  gallons  per  day  (mf^l)  or 
more;  small  appticants  have 
contrifouting  po|>uIations  of  less  than 
50,000  people  atid  average  dry  weather 
flows  of  (ess  thaiQ  S.Q  mgd.  For  the 
purposes  of  thia  definition  the 
contributing  popuktion  and  flows  shall 
be  based  on  pro^tions  for  the  end  of 
the  five-year  pefmit  term.  Average  dry 
weather  flows  shall  be  the  average  daily 
total  discharge  iows  for  the  maximum 
month  of  the  dry  weather  season. 

(d)  Applicatian  means  a  final 
application  previously  submitted  in 
accordance  witl^  the  June  15, 1979, 
section  301(h)  ligulations  (44  FR 
347ft4);  an  appl|atian  submitted 
betveen  December  29, 1981,  and 
December  29, 1^82;  or  a  section  301  (b) 
renewal  application  submitted  in 
accordance  with  tbese  reg^ilations.  It 
does  not  include  a  prelimiitary 
application  submitted  in  accordance 
with  the  fune  ll  1979,  section  301(h) 
regulations. 

Te)  AppNcotkm  questionnoire  means 
EPA's  "Applicant  Questionnaire  for 
Modification  of  Secondary  Treatment 
Requirements,"  pubtisbed  as  an 
appendix  to  this  subpart. 

(f)  Bakwced  iMigenous  population 
means  an  ecolocica)  community  wbicb: 

(1)  Exhibits  characteristics  similar  to 
those  of  nearby,  healthy  communities 
existing  under  oompsable  but 
tinpoUuted  envfoniaiental  cotKlitions; 
or 

(2>  May  reasonably  be  expected  to 
become  re-established  in  the  polluted 
water  body  segment  &om  ad)acent 
waters  if  source  ( of  pollution  were 
removed. 

(g)  Cotegorica }  pretreatment  standard 
means  a  standaijd  promulgated  by  EPA 
under  40  CFR  Qiapter  I  Subchapter  N. 

(h)  Current  d^chargp  means  the 
volume,  composition,  and  location  of  an 
applicant's  discbarge  at  the  time  of 
permit  application. 

(i)  Improved  aischarge  means  the 
volume,  composition,  and  locatiaa  of  an 
applicant's  discharge  following: 

(1]  Construction  of  planned  outtall 
improvements,  Including,  without 
limitation,  outfall  relocatian,  outfall 
repair,  or  diffus  ar  modification:  or 


(2)  Construction  of  planned  treatment 
system  improvements  to  treatment 
levels  or  discharge  chara«.teristics;  or 

(3)  Implementation  of  a  planned 
program  to  improve  operation  and 
maintenance  of  an  existing  treatment 
system  or  to  eliminate  or  control  the 
introduction  of  pollutants  into  the 
applicant's  treatment  works. 

(j)  Industrial  discharger  or  industrial 
source  means  any  source  of 
nondomestic  pollutants  regulated  under 
section  307(b)  or  (c)  of  the  Geen  VVat«^ 
Act  wbicb  discbarges  into  a  POTW. 

(k)  Modified  discharge  means  the 
volume,  composition,  and  location  of 
the  discharge  proposed  by  the  applicant 
for  which  a  modification  under  section 
301(h)  of  the  Ac!  is  requested.  A 
modified  discharge  may  be  a  currcnt 
discharge,  improved  discharge,  or 
altered  discharge. 

(1)  New  York  Bight  Apex  .iieans  the 
ocean  waters  of  the  Atianbc  Ocean 
westward  of  73  degrees  30  minirtes  ¥fesl 
longitude  and  northward  of  40  degrees 
10  minutes  north  latitude. 

(m)  Nonindustrial  source  means  any 
source  of  pcrilutants  which  is  not  an 
industrial  source. 

(n)  Cfcean  waters  means  those  coastal 
waters  landward  of  the  baseh'ne  of  the 
territorial  seas,  the  deep  waters  of  the 
territorial  seas,  or  the  waters  of  the 
contiguous  zone.  The  term  "ocean 
waters"  excludes  saline  estuarine 
waters. 

(o)  Permittee  means  an  NRf^S 
permittee  with  an  effective  section 
301(h)  modified  permit. 

(p)  Pesticides  means  demeton, 
guthion.  malathion,  mirex, 
methoxychlor,  and  parathion. 

(q)  /^treatment  means  the  reduction 
of  the  anuMjnt  of  pollutants,  the 
elimination  of  pollutants,  or  the 
alteration  of  the  nature  of  pollutant 
properties  in  wastewater  prior  to  or  in 
lieu  of  discharging  or  otherwise 
introducing  such  pollutants  into  a 
POTW.  The  reduction  or  alteration  may 
be  obtained  by  physical,  chemital,  or 
biological  processes,  process  clianges,  or 
by  other  means,  except  as  prohibited  by 
40  CFR  part  403. 

(r)  Primary  or  equivalent  treatment  for 
the  purposes  of  this  subpart  means 
treatment  by  screening,  sedimentation, 
and  skimming  adequate  to  remove  at 
least  30  percent  of  the  biochemical 
oxygen  demanding  material  and  of  the 
suspended  solids  in  the  treatment  works 
influent,  and  disinfiedion.  where 
appropriate. 

(s)  Public  water  supplies  means  water 
distributed  from  a  public  water  system. 

(t)  Public  water  system  meens  a 
system  for  the  proviskm  to  the  public  of 
piped  water  for  human  confmmptnm,  if 


such  system  has  at  least  fifteen  (IS) 
service  connections  or  regularly  serves 
at  least  tvi-enfy-five  (25)  individuals. 
This  term  includes:  (1)  Any  collection, 
treatment,  storage,  and  distribution 
faciUties  under  the  control  of  th(> 
operator  of  the  system  and  used 
primarily  in  connection  with  liie 
system,  and  (2)  Any  collection  or 
pretreatment  storage  facilities  not  uiid»M 
the  control  of  the  operator  of  the  system 
which  are  used  primarily  in  cunne«:ttun 
with  the  system. 

(u)  Pubhcly  owned  treatment  worLs  or 
POTW  means  a  treatment  virorks,  as 
defined  in  section  212(2)  of  the  A»i. 
which  is  owned  by  a  State, 
municipality,  or  intennunicipal  or 
interstate  agenqr. 

(v)  SaLne  estuarine  waters  means 
those  semi-enclosed  coastal  waters 
which  have  a  free  connection  to  the 
territorial  .sea.  undergo  net  seaward 
exchange  with  ocean  waters,  and  have 
salinities  comparable  to  those  of  the 
ocean.  Generally,  these  waters  are  near 
the  mouth  of  estuaries  and  have  cross- 
sectional  annual  mean  salinities  greater 
than  twenty-five  (25)  parts  per 
thousand. 

(w)  Secoiuiory  reinovoi  equivalency 
means  that  the  aroount  of  a  toxic 
pollutant  removed  by  the  combination 
of  the  applicant's  own  treetm«it  of  it.< 
influent  and  pretreatment  by  its 
industrial  users  is  equal  to  or  greater 
th^  the  amount  of  the  toxic  pollutant 
that  would  be  removed  if  the  applicant 
were  to  apply  secondary  treatment  to  its 
discharge  where  the  discharge  ha.^  not 
undergone  pretreatment  by  the 
apphcsnt's  industrial  users. 

(x)  Secondary  treatment  means  th«3 
term  as  defined  in  40  CFR  part  133. 

(y)  Shellfish,  fish,  and  wildlife  means 
any  biological  population  or  conununity 
that  might  be  adversely  affected  by  the 
applicaiit's  modified  dischar^. 

(z)  Stressed  waters  means  those  o«>;an 
waters  for  which  an  applicant  can 
demonstrate  to  the  satisfaction  of  the 
Administrator,  that  the  absence  of  a 
balanced  indigenous  population  is 
caused  solely  by  human  perturbations 
other  than  the  applicant's  roodifted 
discharge. 

(aa)  Toxic  pollutants  means  ikme 
substances  listed  in  40  CFR  401.15. 

(bb)  Water  quality  criteria  means 
scientific  data  and  guidance  developed 
and  periodic^  ly  updated  by  EPA  under 
section  3a4(a)(l]  of  the  Clean  Water  Act, 
which  are  applicable  to  marine  waters. 

(cc)  VVoter^uo/ity  sfojidords  means 
applicabk  water  quality  standard.s 
which  have  been  approved,  left  in 
effect,  or  promulgated  under  section  303 
of  the  Clean  Water  Act. 
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(dd)  Zone  of  initial  dilution  (ZID) 
means  the  region  of  initial  mixing 
surrounding  or  adjacent  to  the  end  of 
the  outfall  pipe  or  diffuser  ports, 
provided  that  the  ZID  may  not  be  larger 
than  allowed  by  mixing  zone 
restrictions  in  applicable  water  quality 
standards. 

§125.59    General. 

(a)  Basis  for  application.  An 
application  under  this  subpart  shall  be 
based  on  a  current,  improved,  or  altered 
discharge  into  ocean  waters  or  saline 
estuarine  waters. 

(b)  Prohibitions.  No  section  301(h) 
modified  permit  shall  be  issued: 

(1)  Where  such  issuance  would  not 
assure  compliance  uith  all  applicable 
requirements  of  this  subpart  and  part 
122; 

(2)  For  the  discharge  of  sewage 
sludge; 

(3)  Where  such  issuance  would 
conflict  with  applicable  provisions  of 
State,  local,  or  other  Federal  laws  or 
Executive  Orders.  This  includes 
compliance  with  the  Coastal  Zone 
Management  Act  of  1972,  as  amended. 
16  U.S.C.  1451  et  seq.;  the  Endangered 
Species  Act  of  1973,  as  amended,  16 
U.S.C.  1531  et  seq.;  and  Title  III  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act.  as  amended,  16  U.S.C. 
1431  et  seq.; 

(4)  Where  the  discharge  of  any 
pollutant  enters  into  saline  estuarine 
waters  which  at  the  time  of  application 
do  not  support  a  balanced  indigenous 
population  of  shellfish,  fish,  and 
wildlife,  or  allow  recreation  in  and  on 
the  waters  or  which  exhibit  ambient 
water  quality  below  applicable  water 
quality  standards  adopted  for  the 
protection  of  public  water  supplies, 
shellfish,  fish,  and  wildlife  or 
recreational  activities  or  such  other 
standards  necessary  to  assure  support 
and  protection  of  such  uses.  The 
prohibition  contained  in  the  preceding 
sentence  shall  apply  without  regard  to 
the  presence  or  absence  of  a  causal 
relationship  between  such 
characteristics  and  the  applicant's 
current  or  proposed  discharge;  or 

(5)  Where  the  discharge  of  any 
pollutant  is  into  the  New  York  Bight 
Apex. 

(c)  Applications.  Each  applicant  for  a 
modified  permit  under  this  subpart 
shall  submit  an  application  to  EPA 
signed  in  compliance  with  40  CFR  part 
122.  subpart  B.  which  shall  contain: 

(1)  A  signed,  completed  NPDES 
Application  Standard  form  A.  parts  1. 11. 

m; 

(2)  A  completed  Application 
Questionnaire; 


(3)  The  certification  in  accordance 
with  40  CFR  122.22(d); 

(4)  In  addition  to  the  requirements  of 
§  125.59(c)  (1)  through  (3).  applicants 
for  permit  renewal  shall  support 
continuation  of  the  modification  by 
supplying  to  EPA  the  results  of  studies 
and  monitoring  performed  in 
accordance  with  §  125.63  during  the  life 
of  the  permit.  Upon  a  demonstration 
meeting  the  statutorj-  criteria  and 
requirements  of  this  subpart,  the  permit 
may  be  renewed  under  the  applicable 
procedures  of  40  CFR  part  124. 

(d)  Revisions  to  applications.  (1) 
POTWs  which  submitted  applications 
in  accordance  with  the  June  15, 1979. 
regulations  (44  FR  34784)  may  revise 
their  applications  one  time  following  a 
tentative  decision  to  propose  changes  to 
treatment  levels  and/or  outfall  and 
diffuser  location  and  design  in 
accordance  with  §  125.59(f)(2)(i);  and 

(2)  Other  applicants  may  revise  their 
applications  one  time  following  a 
tentative  decision  to  propose  changes  to 
treatment  levels  and/or  outfall  and 
diffuser  location  and  design  in 
accordance  with  §  125.59(f)(2)(i). 
Revisions  by  such  applicants  which 
propose  downgrading  treatment  levels 
and/or  outfall  and  diffuser  location  and 
design  must  be  justified  on  the  basis  of 
substantial  changes  in  circumstances 
beyond  the  applicant's  control  since  the 
time  of  application  submission. 

(3)  Applicants  authorized  or 
requested  to  submit  additional 
information  under  §  125.59(g)  may 
submit  a  revised  application  in 
accordance  with  §  125.59(f)(2)(ii)  where 
such  additional  information  supports 
changes  in  proposed  treatment  levels 
and/or  outfall  location  and  diffuser 
design.  The  opportunity  for  such 
revision  shall  be  in  addition  ^o  the  one- 
time revision  allowed  under  §  125.59(d) 
(l)and(2). 

(4)  POTWs  which  revise  their 
applications  must: 

(i)  Modify  their  NPDES  form  and 
Application  Questionnaire  as  needed  to 
ensure  that  the  information  filed  with 
their  application  is  correct  and 
complete; 

(iij  Provide  additional  analysis  and 
data  as  needed  to  demonstrate 
compliance  with  this  subpart; 

(iii)  Obtain  new  State  determinations 
under  §§  125.61(b)(2)  and  125.64(b):  and 

(iv)  Provide  the  certification  described 
in  paragraph  (c)(3)  of  this  section. 

(5)  Applications  for  permit  renewal 
may  not  be  revised. 

(e)  Submittal  of  additional 
information  to  demonstrate  compliance 
with  §§  125.60  and  125.65.  (1)  On  or 
before  the  deadline  established  in 
paragraph  (0(3)  of  this  section. 


applicants  shall  submit  a  letter  of  intent 
to  demonstrate  compliance  with 
§§  125.60  and  125.65.  The  letter  of 
intent  is  subject  to  approval  by  the 
Administrator  based  on  the 
requirements  of  this  paragraph  and 
paragraph  (f)(3)  of  this  section.  The 
letter  of  intent  shall  consist  of  the 
following: 

(i)  For  compliance  with  §  125.60:  (A)* 
A  description  of  the  proposed  treatment 
system  which  upgrades  treatment  to 
satisfy  the  requirements  of  §  125.60. 

(B)  A  project  plan,  including  a 
schedule  for  data  collection  and  for 
achieving  compliance  with  §  125.60. 
The  project  plan  shall  include  dates  for 
design  and  construction  of  necess3r\- 
facilities,  submittal  of  influent/effluent 
data,  and  submittal  of  any  other 
information  necessary  to  demonstrate 
compliance  with  §  125.60.  The 
Administrator  will  review  the  project 
plan  and  may  require  revisions  prior  to 
authorizing  submission  of  the  additional 
information. 

(ii)  For  compliance  with  §  125.65:  (A) 
A  determination  of  what  approach  will 
be  used  to  achieve  compliance  with 
§125.65. 

(B)  A  project  plan  for  achieving 
compliance.  The  project  plan  shall 
include  any  necessary  data  collection 
activities,  submittal  of  additional 
information,  and/or  development  of 
appropriate  pretreatment  limits  to 
demonstrate  compliance  with  §  125.65. 
The  Administrator  will  review  the 
project  plan  and  may  require  revisions 
prior  to  submission  of  the  additional 
information. 

(iii)  POTWs  which  submit  additional 
information  must: 

(A)  Modify  their  NPDES  form  and 
Application  Questionnaire  as  needed  to 
ensure  that  the  information  filed  with 
their  application  is  correct  and 
complete; 

(Bj  Obtain  new  State  determinations 
under  §§  125.61(b)(2)  and  125.64(b);  and 

(C)  Provide  the  certification  described 
in  paragraph  (c)(3)  of  this  section. 

(2)  The  information  required  under 
this  paragraph  must  be  submitted  in 
accordance  with  the  schedules  in 
§  125.59(f)(3)(ii).  If  the  applicant  does 
not  meet  these  schedules  for 
compliance.  EPA  may  deny  the 
application  on  that  basis. 

lO  Deadlines  and  distribution — ( 1 ) 
Applications. — (i)  The  application  for 
an  original  301(h)  permit  for  POTWs 
which  directly  discharges  effluent  into 
saline  waters  shall  be  submitted  to  the 
appropriate  EPA  Regional  Administrator 
no  later  than  December  29, 1982. 

(ii)  The  application  for  renewal  of  a 
301(h)  modified  permit  shall  be 
submitted  no  less  than  180  days  prior  to 
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the  expuatioD  df  the  existing  pennit, 

unless  permissmn  for  a  later  dste  has 
been  granted  bv  the  Achnint.ttrator.  (The 
AdministratGr  ^lall  not  grant 
permission  for  Applications  to  be 
submitted  later  than  the  expiration  date 
of  the  existing  f  ermit.) 

(iii]Acopyo  the  application  shall  be 
provided  to  the  State  and  intersJst** 
a|!ency(s)  autho  rized  to  provide 
certification/coi  kcurrence  under 
§§  124.53  throw  jh  124.55  on  or  bffore 
the  date  the  apf  lication  is  submined  to 
EPA. 

(2)  Revisions  o  Appfications.  [i] 
Applicar)fs  desi  ring  to  revise  their 
apphtations  un  ier  §  125..'»9  (dMl)  ot 
(d)(2)  n):jst: 

fA)  Submit  to  the  appropriate 
Regional  Admit  istrator  a  fetter  of  intent 
to  revise  their  a  jplication  either  wrthtn 
45  days  of  the  d  Jte  of  EPA's  tentafhe 
decision  on  thei  r  original  application  or 
within  45  days  <  (f  November  26,  1982, 
vifhichever  is  !al  er.  Following  receipt  by 
EPA  of  a  letter  c  f  intent.  ^JI1her  EPA 
pro<,-eediP!^  on  he  tentative  decision 
uiMJer  40  CFR  p  irt  124  will  be  stayed 

IB)  SufMnit  th  ( revised  application  as 
described  for  n€  w  applications  in 
§  125.59(f)(1)  eil  her  within  one  year  of 
the  date  of  EPA  s  tentativ-e  derision  on 
their  original  ap  plication  or  within  one 
year  of  Novemb  t  26, 1982,  if  a  tentative 
decision  has  air  !ady  been  made, 
whichever  is  later. 

f  ii)  Applicant ;  desiring  to  rev  ise  their 
applications  uni  Ier  §  125.59(d)f3)  must 
submit  the  Kvi*,  ed  application  as 
described  for  new  applications  in 
§  125.59(f)(] )  CO  [^current  with 
submission  of  fl  e  additional 
information  unc  er  §125.59{>>). 

(.1)  Deadline  f  )r  additional 
information  to  c  emonstrate  compiiani:e 
with  §S  125.f50  i  nd  125.65. 

(i)  A  letter  of  ntent  reqiiired  under 
§  125.59(e)(1)  m  ust  be  submitted  by  the 
following  dates:  for  permittees  with 
301(hJ  modiOca  ions  or  for  appht;ants  to 
which  a  teatati\  e  or  final  decision  has 
been  issued.  No  /ember  7. 1994:  for  all 
others,  within  9 )  days  after  the 
Administrator  ii  sues  a  tentative 
decision  on  an  i  pplication.  Following 
receipt  by  EPA  <  if  a  letter  of  intent 
containing  the  i  ^formation  required  in 
§  125.59(e)(1),  ft  nher  EPA  prot:eeti)ngs 
on  the  tentative  decision  under  40  CFR 
part  124  will  be  stayed. 

(ii)  The  projec  t  plan  submitted  under 
^  1 25 J9(e)(l)  shall  en.sure  that  the 
applicant  meets  all  the  requirements  of 
^§  125.60  and  1  :5.65  by  the  following 
deadlines: 

(A)  By  AMgmsi  9. 1996  farapptii.aDLs 
that  are  not  grar  dfatbeted  uivder 
§125..591D. 


(B)  At  the  lime  of  permft  renewal  or 
by  August  9, 1996.  whichever  is  later, 
for  applicants  that  are  grandfathered 
under5l25.59(i). 

(4)  State  determiitatron  dtmiline. 
State  determinations,  as  required  by 
§§125.61(b)(2>8nd  125.64{b)  shall  be 
filed  by  the  applicant  with  the 
appropriate  Regional  Administrator  no 
later  than  90  days  after  swfamission  of 
the  revision  to  the  application  or 
additional  information  to  EPA. 
Extensions  to  this  deadline  may  be 
provided  by  EPA  upon  request. 
However,  EPA  will  not  begin  review  of 
the  revision  to  the  application  or 
additional  information  until  a  favorable 
State  determination  is  recti\ed  by  EPA 
Failure  to  provide  the  State 
determination  within  the  timeframe 
required  by  this  paragraph  (f)(4>  is  a 
basis  for  denial  of  the  appli«:ation. 

(g)(1)  The  Administrator  may 
authorize  or  request  an  applicant  to 
submit  additional  information  by  a 
specified  date  not  to  exceed  one  year 
from  the  date  of  authorization  or 
reauest. 

12)  Applicants  seeking  ituthorization 
to  submit  additional  information  on 
current/modified  discharge 
<:har3cteristics.  water  quality,  biological 
conditions  or  oceanographic 
characteristics  mu^t: 

(i)  Demonstrate  that  they  made  a 
diligent  effort  to  provide  siich 
information  with  their  application  and 
were  unable  to  do  so,  and 

(ii)  Submit  a  plan  of  study,  including 
a  schedule,  for  data  coUedion  and 
submittal  of  the  additional  information. 
EPA  will  reviev»  the  plan  of  study  and 
may  require  revisions  prior  to 
authorizing  submission  of  the  additional 
information. 

(h)  Tentoijve  decisions  on  section 
JOUhi  modifications.  The  Administrator 
shall  grant  a  tentative  approval  or  a 
tentative  denial  of  a  section  SOlthl 
modified  pennit  application.  To  qualify 
for  a  tentative  approval,  the  applicant' 
shall  demonstrate  to  the  satisfaction  of 
the  Administrator  that  it  is  using  ijood 
faith  means  to  come  into  compliance 
with  all  the  requirements  of  this  subpart 
anil  that  it  will  meet  all  such 
requirements  ba^d  on  a  schedule 
approved  by  the  Administrator.  For 
compKance  with  §§125.60  and  125.65, 
such  schedule  shall  be  in  accordance 
with§125.59(f)f3>(ii). 

( i )  Decisions  on  section  301  (h) 
modificotions.  (1)  The  decision  to' grant 
or  deny  a  section  30i(h)  modlficstion 
shall  be  made  by  the  Administrator  and 
shall  be  based  on  the  applicant's 
demonstration  that  it  has  met  all  the 
requirements  of  §§  125.59  through 
125.68. 


(2)  No  section  301(h^  modified  permit 
shall  be  issued  until  the  apprc^riale 
State  certification/concurrence  is 
granted  or  waived  pursuant  to  S 124. .54 
or  if  the  Slate  denies  certifM:ation/ 
concurrence  pursuant  to  §  124.54. 

f3)  hi  the  case  of  a  modification 
issued  to  an  applicant  in  a  State 
administering  an  approved  pennit 
program  u^uler  40  CFR  part  123,  the 
State  Director  may: 

fi)  Revoke  an  existing  permit  as  of  the 
effective  date  of  the  EPA  issued  S4et:tion 
301(h)  modified  pennit;  and 

(iil  Cosign  the  section  3Ql(h)  modified 
■permit  if  the  Director  has  indicated  an 
intent  to  do  so  in  the  written 
concuirence. 

(4)  Any  section  301(h)  modified 
permit  shall: 

(i)  Be  issued  in  accordai-ice  with  the 
procedures  set  forth  in  40  CFR  part  124 
except  that,  because  section  301(hl 
pennits  may  be  issued  only  by  EPA,  thi- 
terms  "Administrator  or  a  person 
design.ited  by  the  Administrator"  shall 
be  substituted  for  the  terra  '"EJirpc  tor"  .is 
appropriate:  and 

(ii)  Contain  all  applicable  terms  and  - 
conditions  set  forth  in  40  CFR  pari  122 
and  §125.68. 

-  (5)  Appeals  of  section  301  fh) 
detenninations  shall  be  governed  by  tbi-' 
procedures  in  40  CFR  part  124. 

Ij)  Grandfathering  provision. 
Applicants  that  rec«ved  tentative*  ot 
final  approval  for  a  section  301  fh) 
modified  permit  prior  to  February  4:     . 
1987.  are  not  subject  to  §  125.60,  the 
water  quality  criteria  provisions  of 
§  125.62(a)(1),  or  §  125.65  until  the  time 
of  permit  renewal,  hi  addition,  if  perm  if 
renewal  will  occur  prior  to  August  9, 
1996.  applicants  may  have  additional 
time  to  come  into  compliance  with 
§§  125.60  and  125.65,  as  determined 
appropriate  by  EPA  on  a  case-byn^ase 
basis.  Such  additional  time,  however, 
shall  not  extend  beyond  August  9,  19?>6 
This  paragraph  does  not  apply  to  any 
application  that  was  initially  tentaviv*'ly 
approved,  but  as  to  which  BPA 
withdrew  its  tentative  approval  or 
issued  a  tentative  denial  prior  to 
Febniary  4.  1937. 

§  1 25.60    Primary  or  equivalent  Ueatment 
requirements. 

(aj  The  applicant  shall  demoostr.-ite 
that,  at  the  time  its  modificatioa 
becomes  effective,  it  will  be  dis«.hargmg 
effluent  that  has  received  at  least 
prima/y  or  equivalent  treatitent. 

(b)  Tne  applicant  shall  perform 
monitoring  to  ensure,  based  on  the 
monthly  average  results  of  the 
monitoring,  that  the  effluent  it 
discharges  has  received  primary  or 
equivalent  treatment. 
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(cKl)  An  applicant  may  request  that 
f.he  demonstration  of  compliance  with 
the'  requtrentent  under  §  1 25.60(b)  to 
provide  30  percent  removal  of  BOD  be 
allowed  on  an  averaging  basis  different 
from  monthly  (e.g..  quarterly),  subject  to 
the  demonstrations  provided  in 
paragraph  (c)(2)  of  this  section. -If. 
however,  the  applicant  has 
demonstrated  an  ability  to  achieve  30 
parcent  renaoval  of  BOD  on  a  monthly 
dv'erags  basis  over  the  calendar  year 
prior  to  August  9. 1994.  the  applicant 
shall  not  be  eligible  for  an  averaging 
b.Hi.>  longer  than  monthly 

( ii  It  tn^  Administrator  is  satisfied 
that  the  applicant  has  met  the  eligibility 
requirement  of  paragraph  {c)(l)  of  this 
section,  the  Administrator  may  approve 
>ach  requesti  if  the  applicant 
demonstrates  to  the  Administrator's 
•.lUsfactionlhat: 

(il  The  applicant's  POT\V  is 
a  iequately  designed  and  well  operated. 

(ul  The  applicant  will  be  able  to  meet 
ill  n-^qutrenwQts  under  section  30Uhl  of 
■  htf  CW  A  and  these  subpart  G 
f'^i^iiUtfons  with  the  averaging  basis 
v^iected.  and 

!uil  The  applicant  caivnot  achieve  30 
p>ifceni;  removal  on  a  monthly  average 
bau;  because  of  circumstances  beyond 
fhe  applicant's  control  Circumstances 
beyoad  ihe  applicant's  control  may 
include  seasonally  dilute  influent  BOO 
anceauations  due  to  relatively  high 
( itf.hou^h  nonexcessitfe)  inflow  and 
lofiitc-iuon;  relatively  high  soluble  to 
in  soluble  BOD  ratios  on  a  fluctuating 
bii(>.  Of  cold  climates  resulting  in  cold 
-intlugnt.  Qrcumstances  beyond  the 
applicants  control  shall  not  include  less 
c. ancentrated  wastewater  due  to 
excessive  inflow  ana  infiltration  (i&l). 
The  determination  of  wheth.er  the  less 
concentrated  wastewater  is  the  result  of 
eicesstve  Ud  will  be  based  on  the 
definition  of  excessii^  Idd  in  40  CFR 
i  >  ZOOSlbU  161  plus  the  additional 
criiervoft  that  inflow  is  none.xcessive  if 
the  total  flow  to  the  POTVV  (i.e.. 
wistewater  plus  inflow,  plus  infiltrationl 
I  j  less  than  275  gallons  per  capita  per 
day 

( ]  I  Ul  no  event  shall  averaging  on  a 
te»>  Irequent  basis  than  annually  be 
iHowexi 

i  r  2!3  s  r    Enstenc«  of  and  compliance  wit^ 
3ai3iK.3«3t9  water  quaHty  standards. 

(■i)' There  must  exist  a  water  quality 
if.mdard  or  standards  applicable  to  the 
polluraatC'i)  for  which  a  sectron  301{hl 
ifiQdiiled  petmit  is  requested,  including: 

( I )  lV.ater  quality  standards  for 
bioche-mical  oxygpn  demand  or 
liSiofved  oxygen; 

( il  Water  quality  standards  for 
vxipendtdsolids,  furbtdtly,  light 


transmission,  fight  scattering,  or 
maintenance  of  the  euphotic  zone:  and 

(3)  Water  quality  standards  for  pH. 

(b|  The  applicant  must:  (1) 
Demonstrate  that  the  modified  discharge 
will  compfy  with  the  above  water 
quality  standdrd(&U  and 

il)  Provide  a  determination  signed  by 
the  State  or  interstate  agency(sl 
authorized  to  provide  certification 
under  §^  124.53  and  124.54  that  the 
proposed  modified  discharge  will 
comply  with  applicable  provisions  ot 
State  law  including  water  quality 
standards.  This  determination  shall 
include  a  d:v  tission  of  the  basis  for  the 
concl'a5iO:ii  r>r.ii;hed. 

§125.62    AtUtrunent  or  maintenance  of 
water  quality  which  assures  protection  of 
public  water  supplies;  assures  the 
protection  and  propagation  of  a  balanced 
indiqenous  population  of  sheRfisli,  fisti.  and 
wildlife,  and  aiiows  recreational  activities. 

(a)  Pft^-siral  chorortensttcs  of 
dischar^.  (I)  At  the  time  the  301{h| 
moditlcation  becomes  effective,  the 
applicant's  outfall  and  diffuser  must  be 
located  and  designed  to  provide 
adequate  inttial  dilution,  disperston. 
and  transport  of  wastewater  such  tha* 
the  discharge  does  not  eKceed  at  and 
beyond  the  sone  of  mittal  dilution: 

(i)  All  applicable  water  qualify 
standards,  and 

(ill  AM  applicable  EPA  water  quality 
criteria  for  pollutants  for  which  there  is 
no  applicable  EPA-approved  water 
quality  standard  that  directly 
corresponds  to  the  EPA  water  quality 
critenon  for  the  pollutant. 

(iiil  For  purposes  of  paragraph 
(al(lKu)'  of  this  section,  a  State  water 
quality  standifCi  "directly  corresponds" 
to  an  EPA  water  quafitv  criterion  only 
if: 

(.A)  The  Stare  water  quality  standard 
addresses  the  same  pollutant  as  the  EPA 
water  quality  criterion  and 

(B)  The  State  water  quality  standard 
specifies  a  numeric  criterion  for  that 
pollutant  or  Slate  obiective  methodologv 
for  deriving  such  a  numeric  criteriMi. 

(iv)  The  evaluation  of  compliance 
with  paragraphs  (alCD  (i)  and  (ii)  of  this 
section  shall  be  based  upon  conditions 
reflecting  penods  of  maximum 
stratification  and  during  other  periods 
when  dischaq^  characteristics,  water 
quality,  biofogicaf  seasons,  or 
oceanographic  conditions  indicate  more 
critical  situations  may  exist. 

(21  The  evaluation  under  paragraph 
(a)(ll(u.)  of  this  section  as  to  compliance 
with: appUcabte  section  304(al(l)  water 
quality  criteaa  shall  be  based  on  the 
following, 

(il  For  aqtiai'c  fc/e  cnfeno; The 
pollufanf  concentrations  that  must  no! 


be  exceeded  are  the  numeric  ambient     ' 
values,  if  any.  specified  m  the  EPA 
section  304(aKll  w-ater  quality  criteria 
documents  as  the  concentrations  at 
which  acute  and  chronic  toxicity  to 
aquatic  lifeoccursor  that  are  otherwise 
identified  as  the  criteria  to  protect 
aquatic  life. 

(li)  For  human  health  cntena  for 
carcinogens:  (A)  For  a  known  or 
suspected  carcinogen,  the  Administrator 
shall  determine  the  pollutant 
concentration  that  shall  not  be 
exceeded.  To  make  this  determina'ion. 
the  Administrator  shall  first  determine  i 
level  of  risk  associated  with  th^ 
pollutant  that  is  acceptable  tor  (.•  eposes 
of  this  section.  The  Administrator  shall 
then  use  the  information  in  the  ser  t:on 
304iaK  I )  water  quality  criterion 
document,  supplemented  bvall  o'her 
relevant  information,  to  dele.'nune  the 
specific  pollutant  concentration  that 
corresponds  to  the  identified  risk  level 

(B|  For  purposes  of  paragraph 
{al(2Kii)(.'M  of  this  section,  an  acceptable 
risk,  level  will  be  a  single  level  that  has 
been  consistently  used,  as  detemii.ned 
by  the  Administrator,  as  the  basis  of  the 
State's  EPA-approved  water  qualitv 
standards  for  carcinogenic  pollutants 
Alternatively,  the  Administrator  mav 
consider  a  State's  recommendation  to 
use  a  risk  level  that  has  been  otherwise 
adopted  or  formally  proposed  by  the 
State  The  State  recomnvendation  must 
demonstrate,  'o  the  satisfaction  of  the 
Administrator,  that  the  recommended 
level  IS  sufficiently  protective  of  human 
health  in  light  of  the  exposure  and 
uncertainty  factors  associated  vvith  the 
estimate  of  the  actual  risk  posed  by  the 
applicant's  discharge.  The  State  mus' 
include  with  its  demonstration  a 
showing  ihat  the  risk  level  selected  I'w 
based  on  the  best  information  available 
and  that  the  State  has  held  a  public 
hearing  to  review  the  seleaion  of  the 
risk  level,  in  accordance  with  provisions 
of  State  law  and  public  participation 
requirements  of  40  CFR  part  25.  It  the 
Administrator  neither  determines  that 
there  is  a  consistently  used  single  risk 
level  nor  accepts  a  risk  level 
recommended  by  the  State,  then  the 
Administrator  shall  otherwise 
detemi.ne  an  acceptable  risk  level  ba>ed 
on  all  relevant  tntormation. 

(ill)  For  human  health  criteria  for 
nbnrarctncgem  For  noncarcinogeitic 
pollutants,  the  pollutant  concentration-. 
that  must  not  be  exceeded  are  the 
numeric  ambient  values,  it  any. 
specified  in  the  EPA  section  304(ati  i  i 
water  quality  crirerta  docoments  as 
protective  against  the  potential  tcxjc.iy 
of  the  contaminamt  through  ingestion  o> 
contaaunated  aquatic  organisms.  j 


ede 
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(3)  The  requir  jments  of  paragraphs 
{a)(l)  and  (a)(2)  )f  this  section  apply  in 
addition  to,  and  do  not  waive  or 
substitute  for,  th  e  requirements  of 
§125.61. 

(b)  Impact  of  (  )srharge  on  public 
water  supplies,  n )  The  applicant's 
modified  discha  ■ge  must  allow  for  the 
attainment  or  mi  lintenance  of  water 
quality  which  assures  protection  of 
public  water  suf  plies. 

(2)  The  applic  mfs  modified 
discharge  must  i  ot: 

(i)  Prevent  a  p  anned  or  existing 
public  water  sup  ply  from  being  used,  or 
from  continuing  to  be  used,  as  a  public 
water  supply;  or 

(ii)  Have  tlie  e  feet  of  requiring 
treatment  over  a  id  above  that  which 
would  be  necessjry  in  the  absence  of 
such  discharge  i  i  order  to  comply  with 
local  and  EPA  di  inking  water  standards. 

(c)  Biological  i  mpact  of  discharge.  (1) 
The  applicants  i  nodified  discharge 
must  allow  for  tl  e  attainment  or 
maintenance  of  uater  quality  which 
assures  protecticn  and  propagation  of  a 
balanced  indigei  ous  population  of 
shellfish,  fish,  ai  d  wildlife. 

(2)  A  balancec  indigenous  population 
of  shellfish,  fish  and  wildlife  must 
exist: 

(i)  Immediate!  •  beyond  the  zone  of 
initial  dilution  c  the  applicant's 
modified  discha:  ge;  and 

(ii)  In  all  othei  areas  beyond  the  zone 
of  initial  dilutioi  i  where  marine  life  is 
actually  or  potertially  affected  by  the 
applicant's  mod:  fied  discharge. 

(3)  Conditions  within  the  zone  of 
initial  dilution  n  ust  not  contribute  to 
extreme  adverse  biological  impacts, 
including,  but  n(  it  limited  to,  the 
destruction  of  di  itinctive  habitats  of 
limited  distribut  on.  the  presence  of 
disease  epicente  ,  or  the  stimulation  of 
phyloplankton  b  ooms  which  have 
adverse  effects  b  ;yond  the  zone  of 
initial  dilution. 

(4)  In  addition  for  modified 
discharges  into  s  iline  estuarine  water: 

(i)  Benthic  po{  ulations  within  the 
zone  of  initial  di  ution  must  not  differ 
substantially  fro:  n  the  balanced 
indigenous  popu  lations  which  exist 
immediately  bey  and  the  boundarv  of 
the  zone  of  initic  1  dilution: 

(ii)  The  discha  "ge  must  not  interfere 
with  estuarine  n  igratory  pathways- 
within  the  zone  »f  initial  dilution;  and 

(iii)  Thedisch  irge  must  not  result  ia 
the  accumulatioi  i  of  toxic  pollutants  or 
pesticides  at  levf  Is  which  exert  adverse 
effects  on  the  bic  ta  within  the  zone  of 
initial  dilution. 

(d)  Impact  cf  c  ischarge  on 
recreational  acti  ities.  (1)  The 
applicant  s  modi  fied  discharge  must 
allow  for  the  attj  inment  or  maintenance 


of  water  quality  which  allows  for 
recreational  activities  beyond  the  zone 
of  initial  dilution,  including,  without 
limitation,  swimming,  diving,  boating, 
fishing,  and  picnicking,  and  sports 
activities  along  shorelines  and  beaches. 
(2}  There  must  be  no  Federal.  State,  or 
local  restrictions  on  recreational 
activities  within  the  vicinity  of  the 
applicant's  modified  outfall  unless  such 
restrictions  are  routinely  imposed 
around  sewage  outfalls.  This  exception 
shall  not  apply  where  the  restriction 
would  be  lifted  or  modified,  in  whole  or 
in  part,  if  the  applicant  were 
discharging  a  secondary  treatment 
effluent. 

(e)  Additional  requirements  for 
applications  based  on  improved  or 
altered  discharges.  An  application  for  a 
section  301(h)  modified  permit  on  the 
basis  of  an  improved  or  altered 
discharge  must  include: 

(1)  A  demonstration  that  such 
improvements  or  alterations  have  been 
thoroughly  planned  and  studied  and  . 
can  be  completed  or  implemented 
expeditiously; 

(2)  Detailed  analyses  projecting 
changes  in  average  and  maximum 
monthly  flow  rates  and  composition  of 
the  applicant's  discharge  which  are 
expected  to  result  from  proposed 
improvements  or  alterations; 

(3)  The  assessments  required  by 
paragraphs  (a)  through  (d)  of  this  section 
based  on  its  current  discharpe;  and 

(4)  A  detailed  analysis  of  how  the 
applicant's  planned  improvements  or 
alterations  will  comply  with  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section. 

(f)  Stressed  waters.  An  applicant  must 
demonstrate  compliance  with 
paragraphs  (a)  through  (e)  of  this  section 
not  only  on  the  basis  of  the  applicants 
own  modified  discharge,  but  also  taking 
into  account  the  applicants  modified 
discharge  in  combination  with 
pollutants  from  other  sources.  However, 
if  an  applicant  which  discharges  into 
ocean  waters  believes  that  its  failure  to 
meet  the  requirements  of  paragraphs  (a) 
througKe)  of  this  section  is  entirely 
attributable  to  conditions  resulting  from 
human  perturbations  other  than  its 
modified  discharge  (including,  without 
limitation,  other  municipal  or  industrial 
discharges,  nonpoint  source  runoff,  and 
the  applicant's  previous  discharges),  the 
applicant  need  not  demonstrate 
compliance  with  those  requirements  if  it 
demonstrates,  to  the  satisfaction  of  the 
Administrator,  that  its  modified 
discharge  does  not  or  will  not; 

(1)  Contribute  to.  increase,  or 
perpetuate  such  stressed  conditions: 

(2)  Contribute  to  further  degradation 
of  the  biota  or  water  quality  if  the  level 


of  human  perturbation  from  other 
sources  increases;  and 

(3)  Retard  the  recovery  of  the  biota  or 
water  quali-ty  if  the  level  of  human 
perturbation. from  other  sources 
decreases. 

§  125.&3    Establishment  of  a  monitoring 
program. 

(a)  General  requirements.  (1)  The 
applicant  must: 
(i)  Have  a  monitoring  program  that  is: 

(A)  Designed  to  provide  data  to 
evaluate  the  impact  of  the  modified 
discharge  on  the  marine  biota, 
demonstrate  compliance  with 
applicable  water  quality  standards  or 
water  quality  criteria,  as  applicable,  and 
measure  toxic  substances  in  the 
discharge,  and 

(B)  Limited  to  include  only  those 
scientific  investigations  necessary  to 
study  the  effects  of  the  proposed 
discharge; 

(ii)  Describe  the  sampling  techniques, 
schedules  and  locations  (including 
appropriate  control  sites),  anal>lical 
techniques,  quality  control  and 
verification  procedures  to  be  used  in  the 
monitoring  program; 

(iii)  Demonstrate  that  it  has  the 
resources  necessary  to  implement  the 
program  upon  issuance  of  the  modified 
permit  and  to  carry  it  out  for  the  life  cf 
the  modified  permit;  and 

(iv)  Determine  the  frequency  and 
extent  of  the  monitoring  program  taking 
into  consideration  the  applicants  rate  of 
discharge,  quantities  of  toxic  polluta-nts 
discharged,  and  potentially  significant 
impacts  on  re(:eiving  water  quality.  - 
marine  biota,  and  designated  water  uses 

(2)  The  Administrator  may  require 
revision  of-the  proposed  monitoring  • 
program  before  issuing  a  modified 
permit  and  during  the  term  of  any 
modified  permit. 

fb)  Biological  monitoring  program. 
The  biological  monitoring  program  for 
both  small  and  large  applicants  shall 
provide  data  adequate  to  evaluate  the 
impact  of  the  modified  discharge  on  the 
marine  hi dta. 

(1)  Biological  monitoring  shall 
include  to  the  extent  practicable: 

(i)  Periodic  sur\'eys  of  the  biological 
communities  and  populations  which  are. 
most  likely  affected  by  the  discharge  to 
enablecomparisons  with  baseline 
conditions  described  in  the  application 
and  verified  by  sampling  at  the  control 
stations/reference  sites  during  the 
periodic  surveys; 

(ii)  Periodic  determinations  of  the 
accumulation  of  toxic  pollutants  and 
pesticides  in  organisms  and 
examination  of  adverse  effects,  such  as 
disease,  growth  abnormalities, 
physiological  sJress,  or  death; 
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(til)  Sampling  of  sedicieots  in  amios.  of 
iolids  depo&ttioa  in  the  vicinity  of  the 
i\D.  in  other  areas,  of  expected  impact. 
and  at  appropriate  reference  sites  to 
support  the  water  quality  ard  biotogicat 
surveys  and  lo  measure  the 
accumulation  of  to:iuc  poUulanlsand 
pesticides;  and 

{tv>  VVhere  the  discharge  would  affect 
■  commercial  or  recreational  fisheries, 
periodic  assessments  of  the  cofiditions 
and  productivity  of  fisheries 
.  (2lt  Small  applicants  are  not  subiecl  lo 
the  re<)utreinents  of  paragraph  fhHlJ  (it) 
through  (iv)  of  this  section  ifthey 
discharge  at  depths  greater  ihan  10 
meters  and  can  demonstrate  through  a 
-suspended  sohds  deposition  analysis 
that  there  wili  be  negUgibte  seabed 
jccum'uiation  in  the  vicinttv  of  the 
modified  discharge. 

(31  For  applicants  seeking  a  section 
30 1(h)  modified  permit  based  on: 

[tl  A  current  discharge,  biological 
monitoring  shall  be  designed  lo 
demonstrate  ongoing  compliance  with 
tt\e  requirements  of  §  125.62(ch 

(iif  An  improved  discharge  or  altered 
discharge  other  than  outfall  relocation, 
biological  monitoring  shall  provide 
b  iseline  data  on  the  current  impact  of 
the  discharge  and  data  which 
demonstrate,  upon  completion  of 
I  mprov«ments  or  alterations,  thai  the 
fsquirements  of  §  125.62(c)  are  met;  or 

(iii)  An  improved  or  altered  discharge 
prjvotving  outfall  relocation,  the 
,  biological  rhonitoring  shall: 

(A)  Irbclude  the  current  discharge  Site 
uattf  such  discharge  ceases;  and 

[81  Provide  baseline  data  at  the 
relocation  site  to  demonstrate  the 
impact  of  the  discharge  and  to  provide 
the  basis  for  demonstrating  that 
requirements  of  §  125.62(c)  will  be  met 

(c)  Water  quality  monitoring  progra'.v 
The  tvater  quality  monitoring  program 
ihall  to  the  extent  practicable: 

(1)  Provide  adequate  data  for 
evaluating  compliance  with  w  ater 
quality  standards  or  water  quatily 
criteria,  as  applicable  under 

.§  125.62(a)(1); 

(2)  Measure  the  presence  of  toxic 
pollutants  which  have  been  identified 
or  reasonably  may  be  expected  to'be 
present  in  the  discharge. 

(d)  Effluent  monitoring  program.  (U 
In  addition  to  the  requirements  of  40 
CFS  part  122.  to  the  extent  practicable, 
monitoring  of  the  POT\V  efHuent  shall 
provide  quantitative  and  qualitative 
data  which  measure  loxic  substances 
and  pesticides  in  the  effluent  and  the 
etfecti  veness  of  the  to.xic  control 
program. 

(2i  The  permit  shall  require  the 
collection  of  data  on  a  fir«iuencY 
ipectfied  in  the  permit  lo  provide 


adequate  data  for  evaluating  compUance 
with  the  percent  retBoval  efficiency 

requiren;»ents  under  S  125.60. 

§  1 25.64    Effect  ot  the  discharge  on  other 
point  and  nonpoint  sources. 

Caltxio  modified  discbarge  may  result 
in  any  additional  pollulion  control 
requirexnentson  any  other  point  or 
nonpoint  source. 

(b)  The  applicant  shall  obtain  a 
determination  fironv  the  State  or 
interstate  agencyUl  having  auihoniy  to 
establish  wasteload  allocations 
indicating  whether  the  applicant's 
discharge  will  result  in  an  additional 
treatrnenf  pollution  control,  or  other 
requirement  on  any  other  point  or 
nonpoinl  sources.  The  Slate 
determination  shall  include  a 
discussion  of  fhe  basis  for  its 
conclusion. 

§125.65    Urt>an  area  pretreatment  program. 

(d>  Scope  and  applicobthty.  (1)  The 
requirements  of  this  section  apply  lo 
each  POT\V  serving  a  population  of 
50.000  Of  more  that  has  one  or  more 
toxic  pollutants  introduced  into  the 
POTVV  by  one  or  more  industrial 
dischargers  and  that  seeks  a  section 
301(h|  modification. 

(2)  The  requirements  of  this  section 
apply  in  addition  to  any  applicable 
requirements  of  40  CFR  part  403.  and  do 
not  waive  or  substitute  for  the  part  403 
requirements  in  any  way. 

(bj  Toxic  pollutant  control.  (D'.^s  to 
each  toxic  pollutant  introduced  hv  an 
industrial  discharger,  each  POT\V 
subject  lo  the  requirements  of  this 
section  shall  demonstrate  that  it  either: 

(i|  Has  an  applicable  pretreatment 
requirement  in  effect  in  accordance  with 
paragraph  fc)  of  this  section;  or 

(iij  Has  in  effect  a  program  that 
achiei-es  secondary  removal 
equivalency  in  accordance  with 
paragraph  (d I  of  this  section. 

(21  Fach  appltcar.t  shall  demonstrate 
that  industrial  sources  introducing 
waste  into  the  applicant's  treatment 
works  are  in  compliance  with  all 
applicable  pretreatment  requirements, 
including  numerical  standards  set  by 
local  limits,  and  that  it  will  enforce 
those  requirements. 

(c)  Applicable  preireotment 
requirement.  (1)  An  applicable 
pretreatment  requirement  under 
paragraph  (b|(lKiJ  of  this  section  with 
respect  to  a  toxic  pollutant  shall  consist 
of  the  following: 

(il  As  to  a  toxic  pollutant  introduced 
into  the  applicant's  treatment  works  by 
an  industrial  discharger  for  which  there 
is  no  applicable  categorical  pretreatment 
standard  for  the  toxic  pollutant,  a  local 
limit  or  limits  on  the  toxic  pollutant  as 


neces.sarv  to  satisf\'  the  requirements  of 
40  CFR  part  V^^:  an6 

(ill  As  lo  a  loxic  pollutant  introduced 
into  the  applicant's  treatment  works  bv 

an  industrial  dtscharger  that  is  suhfi^ct 
to  a  categorical  pretreatment  standard 
for  the  toxic  pollutant,  the  categorical 

standard  and  a  local  hmit  or  Uraitsas 
necessary  to  satisfvthe  rectuirementsot 
40  CFR  part  403; 

(iiil  As  to  a  toxic  polhitarrt  introduced 
into  the  applicant's  treatment  works  bv 
an  industrial  discharger  for  which  there 
IS  no  applicable  categorical  pretreatnFient 
standard  for  the  loxic  pollutant,  and  the 
40  CFR  part  403  analysis  on  the  toxic 
poUuiani  shows  that  no  local  limit  is 
necessary,  the  applicant  shall 
demonstrate  lo  EPA  on  an  annual  basis 
during  the  lerm  of  the  permit  through 
continued  monitoring  and  appropriate 
technical  review  that  a  local  limit  is  not 
necessary,  and.  where  appropria-. 
require  industrial  management  practices 
plans  and  other  pollution  prevention 
activities  to  reduc-e  or  control  the 
discharge  of  each  such  pollutant  bv 
industrial  dischargers  fo  the  POTW  If 
such  monitoring  and  technical  review  of 
data  indicate  that  a  local  limrt  is 
needed,  the  POTW  shall  estabhsh  and 
implement  a  local  limit. 

(2)  Any  local  hmits  dei-eloped  fo  meet 
the  requirements  of  para^aphs  (bifl  Hi  I 
and  icKU  of  this  section  shall  be: 

(il  Consistent  with  all  applicable 
reoutrements  of  40  CFR  part  403  and 

(ii)  Subiect  to  approval  b>-  the 
Administrator  a  part  ot  the  301(hJ 
application  review.  The  Administrator 
may  require  such  local  hmit»  to  be 
revised  as  necessary-  to  meet  the 
requiren.ents  of  this  section  or  40  CFR 
part  403- 

(d !  5econdar\^  removoi  equn-atency 
An  applicant  shall  demonstrate  that  it 
achieves  secondary  removal 
equivalency  through  the  use  oi  a 
secondary  treatment  pilot 
(demonstration)  plant  at  the  applicant's 
facilify  vvhich  provides  an  empirical 
determination  of  the  amount  of  a  toxic 
polliitant  removed  by  the  application  of 
secondary  treatmenl  lo  the  applicant's 
irifluent  where  the  applicant's  influent 
has  not  been  pretreated.  Altemattvelv. 
an  appiif  ant  may  make  this 
determination  using  influent  that  has 
received  industrial  pretreatment, 
notwithstanding  the  definition  of 
secondary  removal  equivalencv  in 
§  12S.58(w|.  The  NPDES  permit  shall 
include  affluent  limits  based  on  the  data 
from  the  secondary  equrvaleno* 
demonstration  when  those  limits  are 
more  stringent  than  effluent  limits  based 
on  State  water  quahty  standards  or 
water  quality  criteria,  if  applicable,  or 
are  otherwise  required  to  assure  that  all    i 
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applicable  environmental 

criteria  are  me 

limits  are  estah  lished 

permit,  the  POItW 

local  limits  or 

treatment  at  th  j 

of  the  two  to  a(  hieve 


protection 
Once  such  effluent 
in  the  NPDES 
may  either  establish 
)erform  additional 
POTW  or  a  combination 
the  permit  limit. 


§  1 25.66   Toxlci  control  program. 

(a)  Chemical  analysis.  (1)  The 
applicant  shall  submit  at  the  time  of 
application  a  c  lemical  analysis  of  its 
current  dischajge  for  all  toxic  pollutants 
and  i>esticides  as  deHned  in  §  125.58(aa) 
and  (p).  The  anjalysis  shall  be  performed 
on  two  24-houi  composite  samples  (one 
dry  weather  an  i  one  wet  weather). 
Applicants  may  supplement  or 
substitute  chemical  analyses  if 
composition  of  the  supplemental  or 
substitute  samj  les  typifies  that  which 
occurs  during  c  ry  and  wet  weather 
conditions. 

(2)  Unless  rei  |uired  by  the  State,  this 
requirement  shdl  not  apply  to  any  small 
section  301(h)  i  ipplicant  which  certifies 
that  there  are  n }  known  or  suspected 
sources  of  toxic  pollutants  or  pesticides 
and  documents  the  certification  with  an 
industrial  user  survey  as  described  by 
40  CFR  403.8(f  (2). 

(b)  Identifica  ion  of  sources.  The 
applicant  shall  submit  at  the  time  of 
application  an  analysis  of  the  known  or 
suspected  sourt:es  of  toxic  pollutants  or 
pesticides  iden  ified  in  §  125.66(a).  The 
applicant  shall  to  the  extent  practicable 
categorize  the  sources  according  to 
industrial  and  iionindustrial  types. 

(c)  Industrial  pretreatment 
requirements.  ( I)  An  applicant  that  has 
known  or  susp«  cted  industrial  sources 
of  toxic  polluta  Its  shall  have  an 
approved  pretn  atment  program  in 
accordance  wit  i  40  CFR  part  403. 

(2)  This  requi  rement  shall  not  apply 
to  any  applican :  which  has  no  known  or 
suspected  indu  (trial  sources  of  toxic 
pollutants  or  p«  sticides  and  so  certifies 
to  the  AdminisI  rator. 

(3)  The  pretn  atment  program 
submitted  by  th  b  applicant  under  this 
section  shall  be  subject  to  revision  as 
required  by  the  Administrator  prior  to 
issuing  or  rene\  /ing  any  section  301(h) 
modified  permi  [  and  during  the  term  of 
any  such  permi  . 

(4)  Implemen  ation  of  all  existing 
pretreatment  re  }uirements  and 
authorities  mus ;  be  maintained  through 
the  period  of  development  of  any 
additional  pretisatment  requirements 
that  may  be  net  sssary  to  comply  with 
the  requiremen  s  of  this  subpart. 

(d)  Nonindus  rial  source  control 
program.  [1)Thi  applicant  shall  submit 
a  proposed  pub  ic  education  program 
designed  to  mir  imize  the  entrance  of 
nonindustrial  t(  xic  pollutants  and 


pesticides  into  its  POTW(s)  which  shall 
be  implemented  no  later  than  18  months 
after  issuance  of  a  301(h)  modified 
permit. 

(2)  The  applicant  shall  also  develop 
and  implement  additional  nonindustrial 
source  control  programs  on  the  earliest 
possible  schedule.  This  requirement 
shall  not  apply  to  a  small  applicant 
which  certifies  that  there  are  no  known 
or  suspected  water  quality,  sediment 
acciunulation,  or  biological  problems 
related  to  toxic  pollutants  or  pesticides 
in  its  discharge. 

(3)  The  applicant's  nonindustrial 
source  control  programs  under 
paragraph  (d)(2)  of  this  section  shall 
include  the  following  schedules  which 
are  to  be  implemented  no  later  than  18 
months  after  issuance  of  a  section 
301(h)  modified  permit: 

(i)  A  schedule  of  activities  for 
identifying  nonindustrial  sources  of 
toxic  pollutants  and  pesticides;  and 

(ii)  A  schedule  for  the  development 
and  implementation  of  control 
programs,  to  the  extent  practicable,  for 
nonindustrial  sources  of  toxic  pollutants 
and  pesticides. 

(4)  Each  proposed  nonindustrial 
source  control  program  and/or  schedule 
submitted  by  the  applicant  under  this 
section  shall  be  subject  to  revision  as 
determined  by  the  Administrator  prior 
to  issuing  or  renewing  any  section 
301(h)  modified  permit  and  during  the 
term  of  any  such  permit. 

S  125.67    Increase  in  eflluent  volume  or 
amount  of  pollutants  discharged. 

(a)  No  modified  discharge  may  result 
in  any  new  or  substantially  increased 
discharges  of  the  pollutant  to  which  the 
modification  applies  above  the 
discharge  specified  in  the  section  301(h) 
modified  permit. 

(h)  Where  pollutant  discharges  are 
attributable  in  part  to  combined  sewer 
overflows,  the  applicant  shall  minimize 
existing  overflows  and  prevent  increases 
in  the  amount  of  pollutants  discharged. 

(c)  The  applicant  shall  provide 
projections  of  effluent  volume  and  mass 
loadings  for  any  pollutants  to  which  the 
modification  applies  in  5-year 
increments  for  the  design  life  of  its 
facility. 

§125.68    Special  conditions  for  section 
301(h)  modified  permits. 

Each  section  301(h)  modified  permit 
i.ssued  shall  contain,  in  addition  to  all 
applicable  terms  and  conditions 
required  by  40  CFR  part  122.  the 
following: 

(a)  Effluent  limitations  and  mass 
loadings  which  will  assure  compliance 
with  the  requirements  of  this  subpart; 

(b)  A  schedule  or  .schedules  of 
compliance  for: 


(1)  Pretreatment  program 
development  required  by  §  125.66(c); 

(2)  Nonindustrial  toxics  control 
program  required  by  §  125.66(d);  and 

(3)  Control  of  combined  sewer  ■ 
overflows  required  by  §  125.67. 

(c)  Monitoring  program  requirements 
that  include: 

(1)  Biomonitoring  requirements  of 
§  125.63(b); 

(2)  Water  quality  requirements  of 
§  125.63(c); 

(3)  Effluent  monitoring  requirements 
of  §§  125.60(b),  125.62(c)  and  (d),  and 
125.63(d). 

(d)  Reporting  requirements  that 
include  the  results  of  the  monitoring 
programs  required  by  paragraph  (c)  of 
this  section  at  such  frequency  as 
prescribed  in  the  approved  monitoring 
program. 

Appendix  to  Subpart  G — Applicant 
Questionnaire  for  Modification  of 
Secondary  Treatment  Requirements 

0MB  Control  Number  2040-0088  Expires 
on  2/28/96  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1,295  - 19,552  hours  per  response,  for 
small  and  large  applicants,  respectively.  The 
reporting  burden  includes  time  for  reviewing 
instructions,  gathering  data,  including 
monitoring  and  toxics  control  activities,  and 
completing  and  reviewing  the  questionnaire. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection,  including  suggestions  for  reducing 
the  burden,  to  Chief,  Information  Policy 
Branch.  US.  Environmental  Protection 
Agency,  401  M  St.,  SW  (2136),  Washington.   ■ 
DC  2046O  and  Office  of  Management  and 
Budget.  Office  of  Information  and  Regulatory 
Affairs,  Attn:  Desk  Officer  for  EPA, 
Washington,  IX:  20503. 

I.  Introduction 

1.  This  qupstioruiaire  is  to  be  submitted  by 
both  small  and  large  applicants  for 
modification  of  secondary  tieatment 
requirements  under  section  301  (h)  of  the 
Clean  Wafer  Act  (CWA).  A  small  applicant  is 
defined  as  a  POTW  that  has  a  contributing 
population  to  its  wastewater  treatment 
facility  of  less  than  50,000  and  a  projected 
average  dry  weather  flow  of  less  than  5.0 
million  gallons  per  day  (mgd.  0.22  cubic 
meters/sec)  |40  CFR  125.58(c)].  A  large 
applicant  is  defined  as  a  POTW  that  has  a 
population  contributing  to  its  wastewater 
treatment  facility  of  at  least  50,000  or  a 
projected  average  dry  weather  flow  of  its 
discharge  of  at  least  5.0  million  gallons  per 
day  (mgd.  0.22  cubic  meters/sec)  I40  CFR 
125.58(c)|.  The  questionnaire  is  in  two 
sections,  a  general  information  and  basic 
requirements  section  (part  H)  and  a  technical 
evaluation  section  (part  III).  Satisfactory 
completion  by  small  and  large  dischargers  of 
the  appropriate  questions  of  this 
questionnaire  is  necessary  to  enable  EPA  to    " 
determine  whether  the  applicant's  modified  • 
discharge  meets  the  criteria  of  section  :)01(h) 
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and  EPA  reguiaUons  (40  CFR  part  125. 
subpaitG). 

2.  Most  small  applicants  should  be  able  to 
complete  the  questionnaire  using  available 
informaUon.  However,  small  POTWs  with 
low  initial  dilution  discharging  into  shallow 
waters  or  waters  with  jxxir  dispersion  and 
transport  characteristics.  dischai;ging  near 
distinctive  and  suscepUble  biological 
habitats,  or  discharging  substantial  quantities 
of  toxics  should  anticipate  the  need  to  collect 
additional  information  and/or  conduct 
additional  analyses  to  demonstrate 
compliance  with  section  301(h)  criteria.  If 
there  are  quesUons  in  this  regard,  applicants 
should  contact  the  appropriate  EP.^  Regional 
Office  for  guidance. 

3.  Guidance  for  responding  to  this 
questionnaire  is  provided  by  the  newly 
amended  section  301(h)  technical  support 
document.  Where  available  information  is 
incomplete  and  the  applicant  needs  to  collect 
additional  data  during  the  period  it  is 
preparing  the  application  or  a  letter  of  intent. 
EPA  encourages  the  applicant  to  consult  with 
EPA  prior  to  data  collection  and'submission. 
Such  consultation,  particularly  if  the 
applicant  provides  a  project  plan,  will  help- 
ensure  that  the  proper  data  are  gathered  in 
the  most  efficient  matter. 

4.  The  notation  (L)  means  large  applicants 
must  respond  tothe  question,  and  (S)  means 
small  applicants  must  respond. 

n.  General  Infonnation  and  Basic  Data  '  . 
Requirements 

A.  Treatment  System  Description 

1.  (L.S)  On  which  of  the  following  are  you 
basing  your  applicaUon:  a  current  discharge, 
improved  discharge,  or  altered  discharge,  as 
defined  in  40  CFR  125.58?  (40  CFR  125.59(a)l 

2.  (L.S)  Description  of  the  Treatment/ 
Outfall  Svstem  (40  CFR  125.62(a)  and 
125.62(e)j 

a.  Provide  detailed  descriptions  and 
diagrams  of  the  treatment  system  and  outfall 
configuration  which  you  propose  to  satisf\- 
the  requirements  of  section  301(h)  and  40 
CFR  part  125.  subpart  G.  What  is  the  total 

'  discharge  design  flow  upon  which  this 
application  is  based? 

b.  Provide  a  map  showing  the  geographic 
location  of  proposed  outfall(s)  (i.e.. 
discharge).  What  is  the  latitude  and  longitude 
of  the  proposed  outfall(s)? 

c.  For  a  modification  based  on  an  improved 
or  altered  discharge,  provide  a  description 
and  diagram  of  your  current  treatment  system 
and  outfall  configuration.  Include  the  current 
outfall's  latitude  and  longitude,  if  different 
from  the  proposed  outfall. 

3.  (L.S)  Primary  or  equivalent  treatment 
requirements  [40  CFR  125.60) 

a.  Provide  data  to  demonstrate  that  your 
effluent  meets  at  least  primary  or  equivalent 
treatment  requirements  as  defined  in  40  CFR 
125.58(r)  [40  CFR  125.60) 

b.  If  your  effluent  does  not  meet  the 
primary  or  equivalent  treatment 
requirements,  when  do  you  plan  to  meet 
them?  Provide  a  detailed  schedule,  including 
design,  construction,  start-up  and  full 
operation,  with  your  application.  This 
requirement  must  be  met  by  the  effective  date 
of  the  new  section  301(h)  modified  permit. 


4.  (L.S)  Effluent  Limitations  and 
Characteristics  [40  CFR  125.61(b)  and 
125.62(e)(2)l    ' 

a  Identifv-  the  final  effluent  limitations  for 
five-day  biochemical  ox>gen  demand  (BOD5I. 
suspended  solids,  and  pH  upon  which  vour 
application  for  a  modificaUon  is  based: 

— BOD5 mg/L 

—Suspended  solids mg/L 

— pH (range) 

b.  Provide  data  on  the  following  effluent 
characteristics  for  your  current  discharge  as 
well  as  for  the  modified  discharge  if  different 
from  the  current  discharge: 
Flow  (mVsec): 
— minimum 
—average  dr>-  weather 
— average  wet  weather 
— maximum 
— annual  average 

BOD5  (rag/L)  for  the  following  plant  flows: 
— minimum 
— average  dr\-  weather 
— average  wet  weather 
— maximum 
— annual  average 

Suspended  solids  (mg'L)  for  the  following 
plant  flows: 

— minimum 
— average  dry  weather 
— average  wet  weather 
— maximum 
, — annual  average 

Toxic  pollutants  and  pesticides  (ug'L): 
— list  each  toxic  pollutant  and  pesticide 
—list  each  304(a)(1)  criteria  and  toxic 

pollutant  and  pesticide 

pH: 
—minimum 
— maximum 

Dissolved  o.xygen  (mg/L,  prior  to 
chlorination)  for  the  following  plant  flows: 
— minimum 
— average  dry  weather 
— average  wet  weather 
— maximum 
— annual  average 

Immediate  dissolved  oxygen.demand  (mg' 

5.  (L.S)  Effluent  Volume  and  Mass 
Emissions  [40  CFR  125.62(e)(2)  and  125.67) 

a.  Provide  detailed  analyses  showing 
projections  of  effluent  volume  (annual 
average,  m'/sec)  and  mass  loadings  (mt'\T)  of 
BOD5  and  suspended  solids  for  the  design 
life  of  your  treatment  facility  in  five-year 
increments.  If  the  application  is  based  upon 
an  improved  or  altered  discharge,  the 
projections  must  be  provided  with  and 
without  the  proposed  improvements  or 
alterations. 

b.  Provide  projections  for  the  end  of  your 
five-year  permit  temi  for  1)  the  treatment 
facility  contributing  population  and  2)  the 
average  daily  total  discharge  flow  for  the 
maximum  month  of  the  dr\'  weather  season. 

6.  (L.S)  .Average  Daily  Industrial  Flow  (mV 
sec).  Provide  or  estimate  the  average  daily 
industrial  inflow  to  your  treatment  facilin- 
for  the  same  time  increments  as  in  question 
II.A.5  above.  (40  CFR  125.66] 

7.  (L.S)  Combined  Sewer  O\erflows  (40 
CFRl25.67(b)l 


a.  Does  (willl  your  treatment  and  collection 
system  include  combined  sewer  overflows? 

b.  If  yes.  provide  a  description  of  your  plan 
for  minimizing  combined  sewer  overflows  to 
the  receiving  water. 

8.  (L.S)  Outfall/Diffuser  Design.  Provide 
the  following  data  for  your  current  discharge 
as  well  as  for  the  modified  discharge,  if 
different  from  the  current  discharge:  (40  CFR 
125.62(a)(l)l       • 

—Diameter  and  length  of  the  outfalKs) 
(meters) 

—Diameter  and  length  of  the  diffuser(s) 
(meters) 

— .\ngle(s)  of  port  orientation(s)  from 
horizontal  (degrees) 

— Port  diameter(s)  (meters) 

— Orifice  contraction  coefficient(s).  if  known 

— Vertical  distance  from  mean  lower  low- 
water  (or  mean  low  water)  surface  and 
outfall  port(s)  centerline  (meters) 

— Number  of  ports 

—Port  spacing  (meters) 

— Design  flow  rate  for  each  port,  if  multiple 
ports  are  used  (m'/sec) 

B  Recei\ing  Water  Description 

1.  (L.S)  .\re  you  applying  for  a 
modification  based  on  a  discharge  to  the 
ocean  (40  CFR  I25.58(n)]  or  to  a  saline 
estuarv-  [40  CFR  125.58(v)l?  [40  CFR 
125.59(all 

2.  (L.S)  Is  your  current  discharge  or 
modified  discharge  to  stressed  waters  as 
defined  in  40  CFR  1 25.58(z)?  If  yes.  what  are 
the  pollution  sources  contributing  to  the 
stress?  140  CFR  125.59(b)(4)  and  125.62(f)]. 

3.  (L.S)  Provide  a  description  and  data  on 
the  seasonal  circulation  patterns  in  the 
vicinity-  of  vour  current  and  modified 
discharge(s).|40CFR  125.62(a)l. 

4.  (L)  Oceanographic  conditions  in  the 
vicinity  of  the  current  and  proposed 
modified  discharge(s).  Provide  data  on  the 
following:  [40  CFR  125.62(a)]. 

— Lowest  ten  percentile  current  speed  (m' 

sec) 
— Predominant  current  speed  (m  sec)  and 

direction  (true)  during  the  four  seasons 
— Period(s)  of  maximum  stratification 

(months) 
— Period(s)  of  natural  upwelling  events 

(duration  and  frequency,  months) 
— Densit>-  profiles  during  period(s)  of 

maximum  stratification 

5.  (L.S)  Do  the  receiving  waters  for  your 
discharge  contain  significant  amounts  of 
effluent  previously  discharged  from  the 
treatment  works  for  which  you  are  applying 
for  a  section  301(h)  modified  permit?  [40  CFR 
125.5r(a)(9)] 

6.  .\mbient  water  quality  conditions  during 
the  period(s)  of  maximum  stratification:  at 
the  zone  of  initial  dilution  (ZID)  boundan-. 

at  other  areas  of  potential  impact,  and  at 
control  stations.  (40  CFR  125.62(a)] 

a.  (L)  Provide  profiles  (with  depth)  on  the 
following  for  the  current  discharge  location 
and  for  the  modified  discharge  location,  if 
different  from  the  current  discharge: 
— BODj(mg.L) 
— Dissolved  oxygen  (mg'L) 
— Suspended  solids  (mg,'L) 
-pH 
— Temperature  (-C) 
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— Salinity  (ppt) 
—Transparency 
transmittam.e 
— Ottier  signiflcint 
304(a)(1 )  crifp  ia 
pesticides,  fecpl 

b.  (.S)  Provide 
following  In  the 
discharge  local idn 
discharge  locatic  n 
current  dLschai);  ( 


[turbidity.  pen;ent  light 

variables  (e.g.,  nutrients, 
and  toxic  pollutants  ami 
colifnrm  bacteria) 
ivailabie  data  on  the 
i^icinjty  of  the  «:urrent 
and  for  the  modified 
,  if  diflerent  from  the 
HOCFR  i:4.=i.bllbHl)| 


rCC] 


ificant 


feot 

I  thee 


— Dissolved  oxy; 

— Suspended  so 

-pH 

— Temperature 

— Salinity  (ppt) 

— Transparency 

transmittance) 
— Other  signi 

304(a)(1}cntei)a 

pesticides. 

c.  (L,S)Are 
receiving  water 
more  critical  tha  i 
stratiTicatitm?  If 
critical  periods 
the  other  critical 
125.62(a)(1)l. 

7.  (L)  Provide 
dissolved  oxygen 
oxygen  demand 
sediments  in  the 
modined  dischai  ^{s) 


icn  (mg/L) 
ids  Img/L) 


turbidity,  por«;i^nt  light 


variables  (e.g.,  nutrients, 
and  toxic  pollutants  and 
coliform  bacteria) 
other  periods  when 
ality  conditions  may  be 
the  p)eriod(s)  of  maximum 
,  describe  these  and  other 
data  requestod  in  6.a.  for 
periodls).  |40  (TR 


( ui 


!o 
aid 


<fata  on  steady  state  sediment 
demand  and  dissolved 

due  to  resuspension  of 
kricinity  of  your  cunvnt  and 
(mgA^day). 


C.  Biological  Con  ditions 


bi(  ilogi 
raacrol  enthos 
of  your 


1.  (L)  Provide  t 
representative 
plankton 
in  the  vicinity 
discharge(s):  witljin 
boundary,  at 
discharge- related 
(control)  sites, 
be  described  shal 
to)  species  com 
dominance  and 
distribution,  gruUth 
disease  frequency 
productivity  pattii 
opportunistic 
toxic  matf^riats: 
mortalities 

2.  (L,S)a.  An  d 
distribution  (sucl 
located  in  areas 
modified  dischai^  je 

b.  If  yes,  provi(  e 
extent,  and  local 

3.  (L,S)a.  Are 
fisheries  located 
by  the  ilisrharge 

b.  if  yes,  provit^ 
ir)catiun,  and  vsl 


detailed  duscriptiou  of 
;ical  communities  (c.g., 
1,  demersal  fish,  etc.) 
current  and  nuxiified 
the  ZID,  at  the  ZID 
areas  of  potential 
impact,  and  at  reference 

lunity  characteristics  to 
include  (but  not  be  limited 
ion;  abundance; 

ity;  spettal/temp«iral 
and  rpprodiHtion; 
;  trophic  stniclure  und 
(ms;  present*  of 

bioai:cumuls)tion  of 
the  iK;rurr»!rtce  of  mass 


Gc  mm 


pi  eitii 

<i  ivers 


spc  nies: 


a>d 


stin<;tive  habitHts  of  limited 

as  kelp  beds  or  coral  reefs) 

tially  affocted  by  the 

?|40(JRl25.62(c)| 

information  on  type. 

I  of  habitats, 
commercial  or  recreational 

areas  potentially  affected 
(40  CFR  12.5.62  (c)  and  (d)| 

information  on  types, 

of  fisheries. 


p  ntent 


ni 


lei 

D.  Stnte  and  Fed/  ml  Laws,  [40  f  JT?  125.61 
and  ]J5.62(a)tlin 

1.(L,S)Atb 
applicable  to  the 
which  a  modifica 
—Biochemicai 

oxygen? 
=— Suspended  « 

transmission, 

maintenance  o|the 
—pH  of  the  recei 


I  the  e  water  quality  standards 
inllowing  pollutants  for 
ion  is  requested: 
oArgen  demand  or  dis.soived 


liis. 


,  turbidity,  tight 
scattering,  or 
euphotic  zone? 
ing  water? 


lijht 


2  (L,S)  If  yes,  what  is  the  wafer  use 
classification  for  your  dis(.harg<;  area?  What 
are  the  applicable  standards  for  your 
discharge  area  for  each  of  the  parameters  for 
which  a  modification  is  requested?  Provide  a 
copy  of  all  applicable  water  quality  standards 
or  a  citation  to  where  they  can  be  found. 

3.  (L,S)  Will  the  modified  dist  hargu:  |40 
(J'K  12.5.59(b)(3)|. 

— B«  consistent  with  applicable  State  coastal 
zone  management  prograin(s)  approved 
under  the  Q)astal  Zone  Management  Aci  as 
amended,  16  U.S.C  1451  et  seq?  (See  16 
U.S.C.  1456(c)(3)(A)) 
— Be  located  in  a  marine  sanctuary 
designated  under  Title  ill  of  the  Marine 
Protefjtion,  Researtjh,  and  Sanctuaries  Act 
(MPRSA)  as  amended,  16  U.S.C  143 1  et 
seq.,  or  in  an  estuarine  sanctuary 
designated  under  the  Coastal  Zone 
Management  Act  as  amended.  16  U.S.(^ 
1461?  If  located  in  a  marine  sanctuary 
designated  under  Title  III  of  the  MPRSA, 
attach  a  copy  of  any  certification  or  permit 
required  under  regulations  govpming  such 
marine  sanctuary.  j.See  16  L.S.C. 
1432(f)(2)) 
— Be  consistent  with  the  Endangered  Species 
Act  as  amended,  16  Ll.S.C.  1531  et  seq.? 
Provide  the  names  of  any  threatened  or 
endangered  species  that  Inhabit  or  obtain 
nutrients  horn  waters  that  may  be  affected 
by  the  modified  discharge.  Identify  any 
mtical  habitat  that  may  bo  affected  by  the 
modified  discharge  and  evaluate  whether 
the  modified  discharge  will  affect 
threatened  or  endangered  species  or 
modify  a  critical  habitat.  (See  16  U.S.C 
1536(a)(2)). 

4.  (L,S)  Are  you  aware  of  any  State  or 
Federal  laws  or  regulations  (other  than  the 
Clean  Water  Act  or  the  three  statutes 
identified  in  item  3  above)  or  an  Executive 
Order  which  is  applicable  to  your  discharge? 
If  yes,  provide  sufficient  information  to 
demonstrate  that  your  modified  discharge 
will  <;ompIy  with  such  law(s),  regulalion(s), 
or  order(s).  (40  CFR  125.59  (b)(3)|. 

III.  Techiiicai  Evaluation 

A  Phi-sical  CharoiAeristics  ofDiachar^  140 
CFB  125.62(a)] 

1.  {LS)  What  is  the  critical  initial  dilution 
for  your  current  and  modified  discharge(s) 
during  (1)  the  period(s)  of  maximum 
stratifiiation?  and  (2)  any  other  critical 
period(s)  of  discharge  volumeAMmposition, 
water  quality,  biological  seasons,  or 
occanographic  conditions? 

2.  (L,S)  What  are  the  dimensions  of  the 
wjne  of  initial  dilution  for  your  modified 
dischaige(s)? 

3.  (L)  What  are  the  effe«  ts  of  ambient 
currents  and  stratification  on  dispersion  and 
transport  of  the  discharge  plume/wasteficid? 

4.  (S)  Will  there  be  significant 
sedimentation  of  suspended  .solids  in  the 
vicinity  of  the  modified  discharge? 

5.  (L)  Sedimentation  of  suspended  solids 

a.  What  fraction  of  the  modified 
disfJiarge's  suspended  solids  will  acrjimulate 
within  the  vicinity  of  the  modified 
discharge? 

b.  What  are  the  calculated  area(s)  and 
rafe(s)  of  sediment  accumulation  within  th.5 


vicinity  of  the  modified  di.scharg>'(s)  (g/in^/ 
yr)? 

c.  What  is  the  fate  of  setllcable  solids 
transported  beyond  the  calculated  .sedinicirt 
acimmulatiun  area? 

B  Compliance  with  Appliiohlf  Walt-r 
Quality  Standards  and  CWA  §  304h)l  I ) 
watf;r  quality  criteria  [40  CFli  1 25.61  fMaiifi 
125.62ia)j  . 

1 .  (L,S)  What  is  the  concentration  of 
di.^solved  oxygen  immediately  following 
initial  dilution  for  the  period(s)  of  maximum 
stratification  and  any  other  critical  pcriod(s) 
of  discharge  volume/composition,  water 
quality,  biological  seasons,  or  ojXMnographic 
«:onilitions? 

2.  (LhS)  What  is  the  farfield  diss.jlved 
oxygen  depression  and  resulting 
(»ncentTation  due  to  BOD  exertion  of  the 
wastefield  during  the  period(s)  of  maximuiii 
stratification  and  any  other  critical  pcriod(s)? 

3.  (L)  What  are  the  dissolved  oxygen 
depressions  and  resulting  conccntratiun.s 
near  the  bottom  due  to  steady  sediment 
flemand  and  resuspension  of  sediments? 

4.  (L.S)  What  is  the  increase  in  receiving 
water  suspended  solids  concentration 
immediately  following  initial  dilution  of  the 
modified  discbaige(s)? 

5.  (L)  What  is  the  change  in  reixiving  water 
pH  immediately  following  initial  dilution  of 
the  modified  discharge(s)? 

6.  (L,S)  Does  (will)  the  modified  diw.harge 
comply  with  applicable  water  quaKty 
standards  for; 

— Dissolved  oxygen? 

—Suspended  solids  or  surrogate  8tand<ir«ls? 

— pH? 

7.  (L.S)  Provide  data  to  demonstrate  that  aH 
npplir  able  State  water  quality  standards,  and 
ail  applicable  water  quality  criteria 
established  under  Section  304(a)(l)uf  the 
Clean  Water  Act  for  which  there  an  no 
directly  corresponding  numerical  appliisthle 
water  quality  standards  approv<!d  by  EPA,  are 
met  at  and  bi^yond  the  boundary  of  the  ZID 
tinder  critical  environmental  and  treatment 
plant  conditions  in  the  waters  surrounding  or 
adjafjent  to  the  point  at  which  your  effluent 

is  discharged.  (40  CFR  125.62(a)(l)| 

8.  (L.S)  Provide  the  determination  required 
by  40  CFR  1 25.61  (bM2)  for  aimplianew  with 
all  applicable  provisions  of  State  law. 
including  water  quality  standards  or,  if  (he 
determination  has  not  yet  been  received,  a 
copy  of  a  letter  to  the  appropriate  agcni;y(s) 
r«Kjuesting  the  required  determination. 

C.  Impact  on  Ptiblic  Water  Supplies  [40  CFH 
]25.62lb)J 

1.  (L,S)  Is  there  a  planned  or  existing 
public  water  supply  (desalinization  facility} 
intake  in  the  vicinity  of  the  current  or 
modified  discharge? 

2.  (L.S)lfycs: 

a.  What  is  the  location  of  the  intake(s] 
(latitude  and  longitude)? 

b.  Will  the  modified  disdiaige(s)  prevent 
the  use  of  intake(s)  for  public  water  supply? 

c  Will  the  modified  dischaige(s)  cause 
Increasei)  treatment  requirements  for  public 
water  supply(s]  to  meet  lot.al.  State,  and  EPA 
drinking  water  standards? 
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D.  Biological  Impact  of  Discharge  [40  CFR 
125.62(c)J 

1.  (L.S)  Does  (will)  a  balanced  indigenous 
population  of  shellfish,  fish,  and  wildlife 
exist: 

—Immediately  beyond  the  ZID  of  the  current 

and  modified  discharge(s)? 
— In  all  other  areas  beyond  the  ZID  where  ' 

marine  life  is  actually  or  potentially 

affected  by  the  current  and  modified 

discharge(s)? 

2.  (L,S)  Have  distinctive  habitats  of  limited 
distribution  been  impacted  adver.sely  by  the 
current  discharge  and  will  such  habitats  tie 
impacted  adversely  by  the  modified 
discharge? 

3.  (L.S)  Have  commercial  or  recreational 
fisheries  been  impacted  adversely  by  the 
current  discharge  (e.g.,  warnings,  restrictions, 
closures,  or  mass  mortalities)  or  will  they  be 
impacted  adversely  by  the  modified 
discharge? 

4.  (L.S*)  Does  the  current  or  modified 
discharge  cause  the  following  within  or 
beyond  the  ZID:  (40  CFR  125.62(c)(3)j 

— Mass  mortality  of  fishes  or  invertebrates 
.  due  to  oxygen  depletion,  high 

concentrations  of  toxics,  or  other 

conditions? 
— An  increased  incidence  of  disease  in 

marine  organisms? 
^An  abnormal  body  burden  of  any  toxic 

material  in  marine  organisms? 
— Any  other  extreme,  adverse  biological 

impacts? 

5.  (L,S)  For  discharges  into  saline  estuarine 
waters:  (40  CFR  125.62  (c)(4)) 

— Does  or  will  the  current  or  modified 

discharge  cause  substantial  differences  in 

the  benthic  population^within  the  ZID  and 

beyond  the  ZID? 
— Does  or  will  the  current  or  modified 

discharge  interfere  with  migratory 

pathways  within  the  ZID? 
— Does  or  will  the  current  or  modified 

discharge  result  in  bioaccumulation  of 

toxic  pollgtants  or  pesticides  at  levels 

which  e)SPt  adverse  effects  on  the  biota 

within  the  ZID? 

No  section  (h)  modified  permit  shall  be 
issued  where  the  discharge  enters  into 
stressed  saline  estuarine  waters  as  stated  in 
40  CFR  125.59(b)(4). 

fr.  (L,S)  For  improved  discharges,  will  the 
proposed  improved  discharge(s)  comply  with 
the  requirements  of  40  CFR  125.62(a)  through 
125.62(d)?  [40  CFR  125.62(e)l 

7  (L.S)  For  altered  discharge(s).  will  the 
Itered  discharge(s)  comply  with  the 
requirements  of  40  CFR  125.62(a)  through 
125.62(d)?  (40  CFR  125.62(e)| 

8.  (L,S)  If  your  current  discharge  is  to 
stressed  ocean  waters,  does  or  will  your 
current  or  modified  discharge:  (40  (3FR 
125.62(f)| 

— Contribute  to,  increase,  or  perpetuate  such 
stressed  condition? 

— Contribute  to  further  degradation  of  the 
biota  or  water  quality  if  the  level  of  human 
perturbation  from  other  sources  increases? 


—Retard  the  recovery  of  the  biota  or  water 
quality  if  human  perturbation  from  other 
sources  decreases? 

E.  Impacts  of  Discharge  on  Recreational 
Activities  [40  CFR  125.62ld)l 

1.  (L,S)  Describe  the  existing  or  potential 
recreational  activities  likely  to  be  affected  by 
the  modified  dischargets)  beyond  the  zone  of 
initial  dilution. 

2.  (L.S)  What  are  the  existing  and  potential 
impacts  of  the  modified  *discharge(s)  on 
recreational  activities?  Your  answer  should 
include,  but  not  he  limited  to.  a  discussion 
of  fecal  coliform  bacteria. 

3.  (L.S)  Are  there  any  Federal,  State,  or 
local  restrictions  on  recreational  activities  in 
the  vicinity  of  the  modified  discharge(s)?  If 
yes.  describe  the  resUictions  and  provide 
citations  to  available  references. 

4.  (L.S)  if  recreational  restrictions  exist, 
would  such  restrictions  be  lifted  or  modified 
if  you  were  discharging  a  secondary 
treatment  effluent? 

F.  Establishment  of  a  Monitoring  Program  [40 
CFR  12  5.63 J 

1.  (L.S)  Describe  the  biological,  water 
quality,  and  effluent  monitoring  programs 
which  you  propose  to  meet  the  criteria  of  40 
CFR  125.63.  Only  those  scientific 
investigations  that  are  necessary  to  study  the 
effects  of  the  proposed  discharge  should  be 
included  in  the  scope  of  the  301(h) 
monitoring  program  (40  CFR 
125.63(a)(l)(i)(B)l. 

2.  (L.S)  Descritie  the  sampling  techniques, 
schedules,  and  locations,  analytical 
techniques,  quality  control  and  verification 
procedures  to  be  used. 

3.  (L,S)  Describe  the  personnel  and 
financial  resources  available  to  implement 
the  monitoring  programs  upon  issuance  of  a 
modified  permit  and  to  carr\'  it  out  for  the 
life  of  the  modified  permit. 

G.  Effect  of  Discharge  on  Other  Point  and 
Nonpoint  Sources  [40  CFR  125.64} 

1.  (L.S)  Does  (will)  your  modified 
discharge(s)  cause  additional  treatment  or 
control  requirements  for  any  other  point  or 
nonpoinl  pollution  sourceis)? 

2.  (L.S)  Provide  the  determination  required 
by  40  CFR  125.64(b)  or.  if  the  determination 
has  not  yet  been  received,  a  copy  of  a  letter 
to  the  appropriate  agpncy(s)  requesting  the 
required  determination. 

H.  Toxics  Control  Program  and  L'rban  Area 
Pretreatment  Program  [40  CFR  125.65  and 
125.66} 

1.  a.  (L.S)  Do  you  have  any  known  or 
suspected  industrial  sources  of  toxic 
pollutants  or  pesticides? 

b.  (L.S)  If  no,  provide  the  certification 
required  by  40  CFR  125.66(a)(2)  for  small 
dischargers,  and  required  by  40  CFR 
125.66(c)(2)  for  large  dischargers. 

c.  (L.S*)  Provide  the  results  of  wet  and  dry 
weather  effluent  analyses  for  toxic  pollutants 
and  pesticides  as  required  by  40  CFR 
125.66(a)(1).  (*  to  the  extent  practicable) 


d.  (L.S*)  Provide  an  analysis  of  known  or 
suspected  industrial  sources  of  toxic 
pollutants  and  pesticides  identified  in  (l)(cl 
above  as  required  by  40  CFR  125.66(b).  (*  to 
the  extent  practicable) 

2.  (S)a.  Are  there  any  known  or  suspected 
water  quality,  sediment  accumulation,  or  "      j 
biological  problems  related  to  toxic  t 
pollutants  or  pesticides  from  your  modified    ' 
discharge(s)? 

(S)b.  If  no,  provide  the  certification 
required  by  40  CFR  125.66(d)(2)  together 
with  available  supporting  data. 

(S)c.  If  yes,  provide  a  schedule  for 
development  and  implementation  of 
nonindustrial  toxics  control  programs  to 
meet  the  requirements  of  40  CFR 
126.66(d)(3). 

(L)d.  Provide  a  schedule  for  development 
and  implementation  of  a  nonindustrial  toxics 
control  program  to  meet  the  requirements  of 
40  CFR  125.66(d)(3). 

3.  (L.S)  Describe  the  public  education 
program  you  propose  to  minimize  the  j 
entrance  of  nonindustrial  toxic  pollutants       \ 
and  pesticides  into  your  treatment  svstem. 
l40CFRl25.66(d)(l')j 

4.  (L,S)  Do  you  have  an  approved 
industrial  pretreatment  program? 

a.  If  yes,  provide  the  date  of  EPA  approval. 

b.  If  no.  and  if  required  by  40  CFR  part  403 
to  have  an  industrial  pretreatment  program, 
provide  a  proposed  schedule  for 
development  and  implementation  of  your 
industrial  pretreatment  program  to  meet  the 
requirements  of  40  CFR  part  403. 

5.  Urban  area  pretreatment  requirement  (40 
CFR  125,651  Dischargers  serving  a  population 
of  50,000  or  more  must  respond. 

a.  Provide  data  on  all  toxic  pollutants 
introduced  into  the  treatment  works  from 
industrial  sources  (categorical  and 
noncategorical). 

b.  Note  whether  applicable  pretreatment 
requirements  are  in  effect  for  each  toxic 
pollutant.  Are  the  industrial  sources 
introducing  such  toxic  pollutants  in 
compliance  with  all  of  their  pretreatment 
requirements?  Are  these  pretreatment 
requirements  being  enforced?  (40  CFR 
125.€5(b)(2)l 

c.  If  applicable  pretreatment  requirements 
do  not  exist  for  each  toxic  pollutant  in  the 
POTW  effluent  introduced  by  industrial 
sources. 

— provide  a  description  ar.d  a  schedule  for 
your  development  and  implementation  of 
applicable  pretreatment  requirements  (40 
CFRl25.65(c)l.or 

— descritie  how  you  propose  to  demonstrate 
secondary  removal  equivalency  for  each  of 
those  toxic  pollutants,  including  a 
schedule  for  compliance,  by  using  a 
secondary  treatment  pilot  plant.  [40  CFR 
125.65(d)] 

[FR  Doc.  94-19058  Filed  8-8-94;  8:45  am) 
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DEPARTMEI 


OF  LABOR 


Occupationa  Safety  and  Health 
Administration 

29  CFRPart^  1910  and  1926 

RIN  1218-AA6 
[Docket  No.  34206] 

Safety  Standards  for  Fall  Protection  in 
ttie  Construction  Industry 

AGENCY:  Occi  ipational  Safety  and  Health 

Administratii  in,  U.S.  Department  of 

Labor. 

ACTION:  Finallrule. 


summary:  Th  J  Occupational  Safety  and 
Health  Admii  listration  (OSHA)  hereby 
re\ises  the  cc  nstruction  industry  safety 
standards  wh  ich  regulate  fall  protection 
systems  and  irocedures.  These  systems 
and  procedui  3s  are  intended  to  prevent 
employees  frum  falling  off,  onto  or- 
thiough  work  ing  levels  and  to  protect 
employees  &•(  im  falling  objects. 

The  final  n  ile  corrects  problems 
which  have  a  "isen  during  enforcement 
of  the  existin  ;  standards.  In  this  final 
rule,  OSHA  e  ther  maintains  or 
increases  the  requirements  for 
protection  frc  m  those  hazards,  but  does 
so  using  mon  performance-oriented 
criteria  when  possible,  rather  than 
specification-  oriented  language.  The 
final  rule  alsc  consolidates  and 
simplifies  ma  ny  of  the  existing 
provisions.  T  lis  rulemaking  is  another 
step  in  OSH/1  's  plan  to  review  its  safety 
standards  anc  to  revise  them  as 
necessary  to  |  irovide  safer  working 
conditions  w  thout  imposing 
unnecessary  i  lurdens. 


In  addition 


the  final  rule  makes  one 


change  to  a  p  ovision  in  the 
Occupational  Safety  and  Health 
Standards  for  General  Industry.  In 
particular,  §  1 910.269 — Electric  Pov.-er 
Generation,  7  ransmission  and 
Distribution;  iilectrical  Protective 
Equipment  w  lich  contains  a 
requirement  i  i\  paragraph  (0(2)  that 
persona!  fall  i  irrest  equipment  meet  the 
requirements  of  subpart  E  of  Part  1926. 
That  provisio  i  has  been  revised  to 
require  the  ec  uipment  to  meet  the 
requirements  of  revised  subpart  M  of 
Part  1926. 

EFFECTIVE  DAI  E:  This  final  rule  becomes 
effective  Febr  uary  6. 1995. 
ADDRESSES:  L  i  comphance  with  28 
U.S.C.  2112(a|.  the  Agency  designates 
for  receipt  of  petitions  for  review  of  the 
standard,  the  Associate  Solicitor  for 
Occupational  Safety  and  Health,  Office 
of  the  Solicit(  r.  Room  S-4004,  U.S. 
Department  o   Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Foster,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Office  of  Information 
and  Consumer  Affairs,  Room  N3647, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210,  Telephone  (202) 
219-8148. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  final  rule  are 
Barbara  J.  Bielaski,  project  officer.  Office 
of  Construction  and  Civil  Engineering 
Safety  Standards;  Jens  Svenson,  Office 
of  Regulator}'  Analysis;  Stephen  Jones, 
Office  of  the  Solicitor. 

I.  Background 

Congress  amended  the  Contract  Work 
Hours  Standards  Act  (40  U.S.C.  327  et 
seq.)  in  1969  by  adding  a  new  section 
107  (40  U.S.C.  333)  to  provide 
employees  in  the  construction  industry 
with  a  safer  work  environment  and  to 
reduce  the  frequency  and  severity  of 
construction  accidents  and  injuries.  The 
amendment,  commonly  known  as  the 
Construction  Safety  Act  (CSA)  [P.L.  91- 
54;  August  9, 1969],  significantly 
strengthened  employee  protection  by 
requiring  the  promulgation  of 
occupational  safety  and  health 
standards  for  employees  of  the  building 
trades  and  construction  industry 
working  on  Federally-financed  or 
Federally-assisted  construction  projects. 
Accordingly,  the  Secretary  of  Labor 
issued  Safety  and  Health  Regulations  for 
Construction  in  29  CFR  Part  1518  (36  FR 
7340,  April  17.  1971)  pursuant  to 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act. 

The  Occupational  Safety  and  Health 
Act  (OSH  Act)  (84  Stat.  1590;  29  U.S.C. 
651  et  seq.),  was  enacted  by  Congress  in 
1970  and  authorized  the  Secretary  of 
Labor  to  adopt  established  Federal 
standards  issued  under  other  statutes, 
including  the  Construction  Safety  Act, 
as  occupational  safety  and  health 
standards.  Accordingly,  the  Secretan,'  of 
Labor  adopted  those  Construction 
Standards,  which  had  been  issued 
under  the  Construction  Safety  Act  in  29 
CFR  Part  1518.  as  OSHA  standards  in 
accordance  with  section  6(a)  of  the  OSH 
Act  (36  FR  10466.  May  29,  1971).  The 
Safety  and  Health  Regulations  for 
Construction  were  redesignated  as  Part 
1926  later  in  1971  (36  FR  25232, 
December  30.  1971). 

OSHA  adopted  several  regulations 
related  to  fall  protection  under  section 
6(a)  of  the  OSH  Act.  In  particular,  the 
Agency  adopted  the«tandards  which 
currently  appear  in  subpart  E.  Personal 
Protective  Equipment,  (including 
§  1926.104— Safetv  Belts,  Lifelines,  and 
Lanyards  and  §  1926.105— Safety  Nets) 
and  in  subpart  M.  Floor  and  Wail 


"Openings  and  Stairways.  Subpart  M  has 
been  amended  several  times  under 
section  6(b)  of  the  OSH  Act. 

As  part  of  OSHA's  continuing 
standards  evaluation  program,  and  in 
response  to  public  comments,  a 
complete  review  of  subpart  M  was 
begun  in  1977.  Since  then,  the  Advisorv 
Committee  on  Construction  Safetv  and 
Health  (ACCSH)  has  reviewed  draft 
revisions  of  subpart  M  a  number  of 
times  and  has  made  many  suggestions 
regarding  the  draft  regulatory  language. 
The  transcripts  of  the  ACCSH  meetings 
where  draft  revisions  to  subpart  M  were 
discussed  are  part  of  the  public  record 
(Exhibit  1).  The  ACCSH 
recommendations,  and  those  of  other 
interested  parties,  have  been  carefully 
analyzed  in  connection  with  the  present 
rulemaking.  Many  of  the  changes  in  the 
revised  standard  reflect  the  suggestions 
of  the  ACCSH  and  other  interested 
persons.  Specific  ACCSH 
recommendations  are  discussed  in  the 
appropriate  sections  of  the  Summary- 
and  Explanation,  below.  Committee 
discussions  that  either  were 
inconclusive  or  did  not  produce  a 
specific  recommendation  have  also  been 
considered,  but  are  not  discussed  in  this 
preamble. 

On  November  25,  1986,  OSHA 
proposed  to  revise  virtually  all  of  the  . 
fall  protection  provisions  of  the 
constrtiction  industrv'  standards  and  to 
consolidate  those  requirements,  except 
where  specifically  provided  otherwise, 
in  subpart  M  [51  FR  42718].  The 
proposal  set  a  period,  ending  February 
23,  1987,  during  which  interested 
parties  could  submit  written  comments 
and  request  a  hearing.  The  Agency  twice 
granted  commenters'  requests  for  more 
time  to  submit  comments  and  hearing 
requests.  OSHA  first  extended  the 
comment  and  hearing  request  period  to 
June  1,  1987  [52  FR  5790.  Feu'.u.-}  26. 
1987]  and  then  extended  that  puriod  to 
August  14. 1987  [52  FR  20616,  June  2. 
1987].  The  Agency  received  162 
comments  on  the  proposal  and  several 
requests  for  a  hearing. 

On  January-  26,  1988,  OSHA 
announced  that  it  would  convene  an 
informal  public  hearing  beginning  on 
March  22,  1988.  to  elicit  additional 
information  on  specific  issues  related  to 
fall  protection,  scaffolds  and  stairwavs 
and  ladders  [53  FR  2048].  The  hearirig 
notice  also  reopened  the  comment 
period  regarding  proposed  subpart  M 
until  March  8,  1988.  for  the  limited 
purpose  of  obtaining  additional 
information  on  appropriate  fall 
protection  coverage  for  employees 
engaged  in  steel  erection  activities.  The 
Agency  noted  that  the  information 
obtained  would  be  used  in  development 
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of  a  separate  proposed  rule  covering 
steel  erection.  OSHA  received  22 
comments  in  response  to  the  limited 
reopening  of  the  comment  period. 

The  informal  public  hearings  were 
conducted  on  March  22-23,  1988.  with 
Administrative  Law  Judge  Joel  Wilhams 
presiding.  At  the  close  of  the  hearings, 
judge  Williams  set  a  period,  ending  Mav 
9.  1988,  for  hearing  participants  to 
submit  additional  comments  and 
information.  OSHA  received  15 
submissions,  including  testimony  and 
documentary  evidence,  at  the  hearing. 
On  August  11,  1989,  Judge  Williams 
certified  the  rulemaking  record, 
including  the  hearing  transcript  and  all 
written  submissions  to  the  docket, 
thereby  closing  the  record  for  this 
proceeding. 

On  August  5,  1992,  OSHA  reopened 
the  rulemaking  record  (57  FR  34656)  to 
consider  new  information  submitted  by 
the  Precast/Prestressed  Concrete 
Institute  (PCI)  regarding  the  fall 
protection  needs  of  employees  engaged 
in  precast  concrete  construction.  The 
PCI  submissions  (Exs.  25-4  and  25-6) 
described  some  characteristic  precast 
concrete  construction  situations  and 
alternative  measures  PCI  believed 
employers  could  take  to  provide  fall 
protection  for  their  employees  in  those 
situations.  The  Agency  solicited  input 
on  whether  OSH.A  should  allow  precast 
concrete  construction  employers  to 
protect  employees  from  fall  hazards  by 
means  other  than  guardrail  systems, 
personal  fall  arrest  systems  or  safety  net 
systems.  The  Agency  also  sought 
comments  regarding  what  criteria  OSHA 
should  set  to  determine  the 
appropriateness  of  using  alternative 
measures  and  to  determine  if  the 
alternative  measures  are  effectively 
minimizing  fail  hazards.  The  comment 
period,  which  ended  November  3, 1992, 
elicited  14  comments. 

On  March  29,  1993,  the  Agency  again 
reopened  the  rulemaking  record  (58  FR 
16515)  to  provide  additional  time  for 
the  precRst  concrete  construction 
industry  to  comment  on  the  issues 
raised  in  the  August  5, 1992,  notice.  The 
March  29  notice  also  discussed  the  fall 
protection  needs  of  employees  involved 
in  residential  construction,  focusing  on 
the  feasibility  of  protecting  employees 
erecting  roof  trusses  and  exterior  wall 
panels  with  guardrails,  personal  fall 
arrest  systems  or  safetj-  net  systems. 
OSHA  requested  information  regarding 
alternative  measures,  or  safe  work 
practices,  residential  construction 
employers  can  use  to  minimize  fall 
hazards.  The  limited  comment  period, 
which  ended  on  May  28. 1993,  elicited 
28  comments. 


A  wide  range  of  employees, 
businesses,  trade  associations,  state 
governments,  and  other  interested 
parties  contributed  to  the  development 
of  this  record.  The  Agency  appreciates 
these  efforts  to  help  OSHA  develop  a 
rulemaking  record  that  provides  a  sound 
basis  for  the  promulgation  of  this  final 
rule. 

The  Agency  believes  that,  while  the 
means  of  providing  fall  protection  are 
continually  improving,  there  mav  be 
circumstances  where  employers  can 
dem.onstrate  that  compliance  with 
certain  fall  protection  requirements 
would  be  infeasible;  i.e..  it  would  be 
impossible  to  accomplish  the  work 
using  conventional  fall  protection 
systems  or  it  is  technologically 
impossible  to  use  conventional  fall 
protection  systems,  or  that  those 
systems  would  create  a  greater  hazard  to 
employees.  OSHA  has  determined  that 
revised  subpart  M  is  needed  to  address 
those  circumstances,  encourage  greater 
compliance  by  employers  and 
employees,  and  maximize  emplovee 
protection  from  fall  hazards.  OSHA 
believes  that  the  clarified  and  revised 
language  of  the  final  rule  will  help 
employers  to  understand  and 
implement  the  requirements  of  subpart 
M,  resulting  in  improved  emplovee 
protection.  In  addition,  much  of  the 
final  rule  has  been  written  in  more 
performance-oriented  language.  This 
will  make  it  easier  for  employers  to 
provide  Lhe  necessary  protection  for 
their  employees,  since  they  will  be  able 
to  selecl  fall  protection  measures  which 
are  compatible  with  the  type  of  work 
being  performed. 

This  project  has  been  coordinated 
with  other  ongoing  projects  for  the 
revision  of  related  general  industry- 
standards  in  29  CFR  Part  1910,  subpart 
I>T-\Valking/Working  Surfaces, 
[proposed  rule  published  at  55  FR 
13360,  April  10, 1990]  and  29  CFR  Part 
1910  subpart  I— Personal  Protective 
Equipment  (Fall  Protection  Systems), 
[proposed  rule  published  at  55  FR 
13423.  April  10,  199&)  and  with  die 
proposed  rulemakii^  for  tJ.e  Shipyard 
Industry  in  29  CFR  1915  subpart  M— 
Fall  Protection  [proposed  rule  published 
at  53  FR  48168,  November  29.  1988]. 
Where  appropriate,  the  1910.  1915,  and 
1926  requirements  will  use  the  same 
language  to  address  similar  hazards  so 
employers  will  have  clear  and 
consistent  direction  as  to  what  is 
necessar/  to  protect  employees  from  fall 
hazards. 

In  developing  this  final  rule.  OSHA 
has  focused  on  requiring  employers  to 
provide  construction  employees  with  a 
positive  method  of  protection  against 
fall  hazards  wherever  possible.  At  the 


same  time,  the  Agency  has  taken  fteps 
to  allow  alternatives  to  traditional, 
conventional  fall  protection  methods  in 
situations  where  conventional  methods 
can  be  shown  to  be  inappropriate  or 
unreasonable.  Some  of  the  ahernative 
methods  prescribed  in  revised  subpart 
M  represent  innovations  which.are 
necessary  to  deal  with  unique 
workplace  conditions.  The  record  of  this 
rulemaking  indicates  that  these  methods 
have  not  been  used  Jong  enough  or 
widely  enough  to  enable  the  Agency  to 
determine  just  how  effective  they  will 
be  throughout  the  construction  industry-.. 

In  this  regard,  OSHA  intends  to 
monitor  the  effectiveness  of  these 
provisions  carefully  for  the  ne.xt  several 
years,  to  make  sure  that  they  are 
providing  the  necessary  protection  for 
construction  workers,  the  Agency  will 
carefully  review  and  examine  its 
enforcement  data,  together  with  any 
investigative  reports  and  other 
information  on  accidents  which  involve 
fall  hazards.  In  addition.  OSHA  intends 
to  work  closely  with  NIOSH  in 
performing  such  data  collection  and 
analysis.  Should  the  available  data 
indicate  that  the  alternative  methods  are 
not  providing  adequate  fall  protection  to 
employees,  the  .Agency  will  reevaluate 
the  standards  and  determine  what 
changes,  if  any.  are  warranted. 

II.  Hazards  Involved 

Fall  accidents  resulting  in  injuries 
and  fatalities  continue  to  occur  at 
construction  sites  despite  the 
promulgation  of  the  OSHA  Construction 
Standards  in  1971.  OSHAs  initial 
review  of  accident  data  indicated  that 
compliance  with  existing  OSHA 
standards  would  have,  in  general, 
prevented  the  mishaps.  After  a  more 
complete  review  of  information  derived 
from  enforcement  experience  and  public 
comments.  OSHA  decided  that  certain 
existing  provisions  needed  to  be 
updated  and  clarified,  in  order  to 
improve  employee  protection.  In 
addition.  OSHA  decided  to  reorganize 
the  existing  fall  protection  requirements 
so  that  employers  could  more  readily 
determine  what  requirements  they  must 
follow. 

Precise  fall  hazard  accident  data  for 
the  entire  construction  industry  are  not 
available.  Falls  are  generally  recorded 
by  OSHA  according  to  the  nature  of  the 
injury  and  the  surface  involved,  but  the 
two  categories  have  not  been  uniformly 
cross-referenced.  However,  based  upon 
the  data  w  hich  have  been  compiled. 
OSHA  estimates  that  there  are  at  least 
68.000  injuries  due  to  falls  from 
elevations  covered  under  subpart  M 
occur  ever\  year,  and  95  fatalities 
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in  existing  subpart  L,  but  now  will  be 
addressed  in  revised  subpart  M. 

Based  on  its  review  of  the  incident 
data.  OSHA  has  concluded  that  fall 
hazards  pose  a  significant  risk  of  death 
cr  serious  injur\'  for  construction 
employees  and  that  compliance  with  the 
requirements  of  revised  subpart  M  is 
reasonably  necessary  to  protect 
employees  from  those  hazards.  For  a 
further  discussion  of  accident  rates  and 
the  significance  of  fall  hazards  in 
construction  employment,  see  Section 
rv.  Summary  of  the  Regulatory  Impact 
Analysis  and  Section  V.  Statutory 
Considerations. 

Certain  proposed  provisions  have 
been  reorganized  in  the  final  rule.  The 
reorganized  provisions  are  as  follows: 

Reorganization  Table 


Reorganization  Table— Continued 


New  §  no.  and/or 

Proposed  §  no.  andor 

paragraph 

paragraph 

§1926.501 

(b)(li) 

(c)               . 

(b)(l2) 

(b)(l3) 

(b)(i4) 

(d) 

(b)(l5) 

, 

(c) 

(e) 

§1926.502 

(b)(lO) 

{b)(ii) 

(b)(ll) 

{b)(i2) 
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Appendix  E 

III.  Summary  and  ^planation  of  the 
Final  Rule 

The  following  discussion  explains 
how  the  final  rule  corresponds  to  or 
differs  from  the  proposed  and  the 
e.xisting  standards,  and  how  the 
comments  and  testimony  presented  on 
each  provision  influenced  the  drafting 
of  the  final  rule.  Except  where  otherwise 

'indicated,  proposed  provisions  which 
did  not  elicit  comment  have  been 

-promulgated  as  proposed,  for  the 
reasons  stated  in  the  preamble  to  the 
proposed  rule. 

Subpart  M — Fall  Protection 

OSHA  has  changed  the  title  of  subpart 
M  from  "Floor  and  Wall  Openings,  and 
Stairways"  to  "Fall  Protection."  The 
revised  title  reflects  both  the  relocation 
of  the  pronsions  for  stairways  to 
subpart  X.  vvhich  was  published  as  a 
final  rule  on  November  14.  1990  (55  FR 
47660).  and  the  Agency's  decision  to 
consohdate  most  requirements  for  fall 
protection  in  construction  in  revised 
subpart  M.  OSHA  has  made  subpart  M 
the-comprehensive  reference  for 
construction  fall  protection  standards  by 
re_vising  and  relocating  the  general 
requirements  in  existing  §  1926.104 — 
Safety  belts,  lifelines,  and  lanyards; 
existing  §  1926.105 — Safety  nets:  and 
the  pertinent  definitions  in  existing 
§1926.107  to  subpart  M. 

OSHA  is  also  deleting 
§  1926.651(1](2),  which  requires  fall 
protection  at  "remotely  located 
excavations,"  and  §  1926.701(0(2), 
which  requires  fall  protection  for 
ernployees  installing  reinforcing  steel 
more  tjian  6  feet  (1.8m)  above  adjacent 
working  surfaces,  because  the  pertinent 
hazards  are  covered  by  §§  1926.501(b)(7) 
and  (b)(5).  respectively.  Another 
excavation  provision,  §  1926.651(1)(1),  is 
being  revised  to  be  consistent  with 
§  1926.501(b)(6)  of  the  final  rule.  All 
three  of  the  provisions  noted  above 
pertain  to  fall  protection.  In  addition, 
the  provision  of  existing  §  1926.105(a), 
has  been  relocated  to  §  1926.753  of 
subpart  R  (steel  erection)  to  maintain 
existing  coverage  pending  rulemaking  to 
revise  die  fall  protection  requirements 
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for  steel  erection  work.  A  more 
complete  discussion  of  the  revised  and 
relocated  provisions  is  provided  later  in 
this  document. 

§  1926.500  Scope,  Application,  and 
definitions  Applicable  to  This  Subpart 

Paragraph  (a)  of  §  1926.500  states  the 
scope  and  application  of  subpart  M. 
Paragraph  (a)(1)  states  that  the  fall 
protection  requirements  of  subpart  M 
apply  to  all  construction  workplaces, 
except  where  another  subpart  of  part 
1926  specifies  what  fall  protection 
systems  must  be  used  and  sets  the 
criteria  for  those  fall  protection  systems. 
OSHA  notes  there  are  some  activities 
that  will  be  classified  as  either  general 
industry  or  construction  depending  on 
other  activities  occurring  at  the  same 
time  or  same  site.  For  example,  when 
surface  preparation  work  and 
sandblasting  work  are  being  performed 
.   in  connection  with  painting  activities  or 
other  construction  activities,  then  these 
two  activities  are  considered 
construction  work  emd  employers 
engaged  in  these  activities  must  follow 
the  requirements  of  subpart  M  as  it 
pertains  to  fall  hazards  associated  with 
surface  preparation  and  sandblasting. 
On'the  other  hand,  when  these  activities 
are  conducted  as  part  of  general ' 
maintenance  work,  the  fall  protection 
requirements  of  the  general  industry 
standards  (part  1910)  would  apply. 

Paragraph  (a)(1),  which  is  essentially 
the  same  as  proposed  §  1926.500(a)(1), 
also  states  that  die  provisions  of  subpart 
M  do  not  apply  when  the  employer 
establishes  that  employees  are  only 
inspecting,  investigating,  or  assessing 
workplace  conditions  prior  to  the  actual 
'  start  of  the  work  or  after  work  has  been 
completed.  OSHA  has  set  this  exception 
because  employees  engaged  in 
inspecting,  investigating  and  assessing 
workplace  conditions  before  the  actual 
work  begins  or  after  work  has  been 
completed  are  exposed  to  fall  hazards 
for  very  short  durations,  if  at  all,  since 
they  most  likely  would  be  able  to 
accomplish  their  work  without  going 
near  the  danger  zone.  Also,  the  Agency's 
experience  is  that  such  individuals  who 
are  not  continually  or  routinely  exposed 
to  fall  hazards  tend  to  be  very  focused 
on  their  footing,  ever  alert  and  aware  of 
the  hazards  associated  with  falling. 
These  practical  considerations  would 
make  it  unreasonable,  the  Agency 
believes,  to  require  the  installation  of 
fall  protection  systems  either  prior  to 
the  start  of  construction  work  or  after 
such  work  has  been  completed.  Such 
requirements  would  impose  an 
unreasonable  burden  on  employers 
without  demonstrable  benefits. 


OSHA  notes  that  the  operations 
covered  by  paragraph  (a)(1)  are  normally 
conducted  in  good  weather,  that  the 
nature  of  such  work  normally  exposes 
the  employee  to  the  fall  hazard  only  for 
a  short  time,"if  at  all,  and  that  requiring 
the  installation  of  fall  protection 
systems  under  such  circumstances 
would  expose  the  employee  who 
installs  those  systems  to  falling  hazards 
for  a  longer  time  than  the  person 
performing  an  inspection  or  similar 
work.  In  addition,  OSHA  anticipates 
that  employees  who  inspect,  investigate 
or  assess  workplace  conditions  will  be 
more  aware  of  their  proximity  to  an 
unprotected  edge  than,  for  example,  a 
roofer  who  is  moving  backwards  while 
op)erating  a  felt  laying  machine,  or  a 
pluinber  whose  attention  is  on  overhead 
pipe  and  not  on  the  floor  edge. 

Some  commenters  (Exs.  2-15,  2-31, 
and  2-56)  expressed  concern  regarding 
the  proposed  exception.  In  particular, 
one  commenter  (Ex.  2-31)  said  "the 
exception  .  .  .  will  create  havoc  for 
enforcement  agencies."  The  commenter 
further  stated  that  "superintendents, 
foremen,  and  other  company  officials 
will  never  have  to  be  protected  diuing 
the  entire  job,  because  they  will  say  that 
they  are  only  inspecting."  Another 
commenter  (Ex.  2-15)  suggested  that 
OSHA  grant  only  a  con^iitional 
exception.  It  would  then  allow  the 
exception  only  where  exposures  to 
falling  are  minimal  at  most  or 
nonexistent.  In  addition,  only 
experienced,  responsible  persons 
trained  in  the  hazards  associated  w  ith 
inspections,  investigations,  etc.,  would 
be  allowed  to  work  without  fall 
protection.  One  commenter  (Ex.  2-56) 
disagreed  with  the  proposed  exclusion, 
saying: 

These  employees  are  exposed  to  unique 
hazards  since  their  functions  are  to 
determine  if  protection  systems  are  adequate, 
deteriorated,  etc.  To  allow  such  employees  to 
work  unprotected  will  promote  the  not 
wearing  or  using  such  protection  by  others. 

Based  on  the  comments  received, 
OSHA  recognizes  that  proposed 
§  1926.500(a)(1)  requires  clarification. 
Therefore,  OSHA  has  decided  to  reword 
the  provision  to  make  it  clear  that  the 
exclusion  only  applies  when  the 
employer  establishes  that  employees  are 
inspecting,  investigating,  or  assessing 
workplace  conditions  prior  to  the  actual 
start  of  work  or  after  the  work  has  been 
completed.  It  was  OSHA's  intent  when 
it  proposed  this  provision  that  the 
exclusion  would  only  apply  at  the  two 
times  stated  above,  not  during  the 
period  when  construction  work  is  being 
performed.  As  explained  in  the 
preamble  to  the  proposed  rule,  the 


exception  would  apply  where  an 
employee  goes  onto  a  roof  in  need  of 
repair  to  inspect  the  roof  and  to  estimate 
what  work  is  needed.  During  such  an 
inspection,  guardrails,  body  belts,  body 
harnesses,  safety  nets,  or  other  safety 
systems  would  not  be  required. 
However,  if  inspections  are  made  while 
construction  operations  are  underway, 
all  employees  who  are  exposed  to  fall 
hazards  while  performing  these 
inspections  must  be  protected  as 
required  by  subpart  M.  The  intent  of  the 
provision  is  also  to  recognize  that  after 
all  work  has  been  completed,  and 
workers  have  left  the  area,  diere  may  be 
a  need  for  building  inspectors,  owners, 
etc.  to  inspect  the  work.  OSHA 
recognizes  that  in  these  situations,  all 
fall  protection  equipment,  such  as 
perimeter  guardrail  systems,  may  have 
been  removed.  OSHA  is  not  requiring 
the  installation  of  the  systems  for  a 
second  time  for  inspectors,  because  the 
Agency  recognizes  it  would  be 
unreasonably  burdensome  to  requirs  the 
reinstallation  of  fall  protection 
equipment  after  all  the  work  has  bei-n 
completed. 

Paragraph  (a)(2),  like  the  proposal, 
notes  that  some  subparts  within  part 
1926  aside  from  subpart  .M  contain  fall 
protection  requirements.  Those  other 
provisions,  however,  ar?^  not 
comprehensive.  Therefore,  when  an 
employee  is  exposed  to  a  falling  hazard, 
such  as  that  of  faUing  more  than  6  feet 
to  a  lower  level,  which  is  not 
specifically  addressed  in  another 
subpart,  OSHA  intends  that  the  genrral 
provisions  of  subpart  M  apply.  For 
example,  while  subpart  N  contains 
requirements  for  fall  protection  when 
certain  cranes  are  used,  it  does  not 
address  other  equipment  or  workplace 
conditions  otherwise  covered  by  subpart 
N  which  may  also  expose  employees  to 
a  fall  hazard.  Also,  paragraph  (a)(3) 
provides  that  if  another  subpart  requires 
the  use  of  specified  fall  protection 
systems  but  does  not  set  criteria  which 
those  systems  must  meet,  the  criteria  set 
in  subpart  M  apply.  For  example, 
subpart  L — Scaffolds,  requires  that 
employers  provide  guardrails  and  safety 
belts  (body  belts)  when  employees  are 
working  on  scaffolds.  Subpart  L  sets 
criteria  for  the  use  of  guardrail  systems 
on  scaffolds,  but  does  not  set  criteria  for 
the  use  of  body  belts.  Under  those 
circumstances,  body  belts  used  by 
employees  working  on  scaffolds  must 
satisfy  the  criteria  in  subpart  M,  while 
guardrails  would  be  required  to  meet 
the  criteria  in  subpart  L. 

Aside  bom  subpart  L,  the  subpart.';  in 
part  1926  that  address  the  subject  of  •  dl 
protection  are  subparts  N,  R,  S,  V  anu 
X. 
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continue  to  apply  the  existing  fall 
protection  requirements  of  part  1928  to 
steel  erection  operations.  To  this  end,  as 
noted  above,  OSHA  is  relocating 
existing  §  1926.105(a)  to  subpart  R  as 
§  1926.753.  This  provision  will  remain 
in  subpart  R  until  a  final  rule  for  revised 
subpart  R  becomes  effective.  In  this 
way,  OSHA  ensures  that  employers 
engaged  in  steel  erection  activities 
currently  covered  by  the  existing, 
unrevised  fall  protection  requirements 
remain  covered  until  the  rulemaking  on 
subpart  R  is  completed. 

Section  1926.500(b)  lists  and  defines 
all  major  terms  used  in  the  final  rule. 
Many  of  the  proposed  terms  and 
definitions  have  been  promulgated 
unchanged  or  with  only  editorial 
revisions.  These  terms  include 
"dangerous  equipment,"  "equivalent," 
"failure,"  "guardrail  system,"  "hole," 
"low-slope  roofs,"  "mechanical 
equipment,"  "opening,"  "overhand 
bricklaying  and  related  work," 
"positioning  device  system,"  "roof," 
"safety  monitoring  system,"  "steep 
roof,"  "work  eirea."  The  proposed  terms 
and  definitions  which  did  not  elicit 
comment  and  which  are  being 
promulgated  without  change  or  with 
only  editorial  changes  are  not  discussed 
below.  However,  all  other  terms  and 
definitions,  including  any  revisions, 
additions,  and  delations,  are  discussed 
below. 

Also,  OSHA  notes  that  several 
commenters  indicated  that  they  bad 
already  provided  comments  on  terms 
used  in  relation  to  personal  fall  arrest 
systems  and  positioning  device  systems' 
covered  by  OSHA's  proposed  rule  for 
powered  platforms  (Docket  S-700A), 
and  requested  that  OSHA  consider  their 
comments  in  regard  to  the  proposed 
terms  and  fall  protection  requirements 
of  subpart  M.  Those  commenters 
included  the  Industrial  Safety 
Equipment  Association  (ISFj\),  F.esearch 
and  Trading  Corporation  (RTC),  and  the 
ANSI  Z359  Committee  Chairman 
(testifying  on  behalf  of  the  U.S. 
Technical  Advisory  Group,  an  advisory 
group  representing  Government  and 
private  interests  on  personal  equipment 
for  protection  against  falling,  ISO/TC94/ 
SC4  (USTAG)  in  the  powered  platform 
nilemaking)  (Exs.  2-23,  2-36,  2-50.  and 
3-13). 

OSHA  has  considered  those 
comments  and  has  reviewed  the 
powered  platforms  rulemaking  record 
(final  rule,  §  1910.66,  published  July  28, 
1989;  54  FR  31408),  in  general,  for 
information  relating  to  fall  protection. 
Based  on  that  review.  OSHA  has 
decided  that  those  terms  defined  in  the 
powered  platforms  rule  which  relate  to 
personal  fall  arrest  systems  will  also  be 


defined  in  subpart  M,  where  such  terms 
are  used  in  the  final  rule.  Consequently, 
definitions  for  the  following  terms  have 
been  added  to  subpart  M:  "anchorage»" 
"buckle,"  "connector,"  "free  fall," 
"rope  grab,"  "self-retracting  lifeline/ 
lanyard,"  and  "snap-hook."  These  terms 
were  used  in  the  proposed  rule  and  had 
the  same  meaning  as  provided  in  the 
definitions  used  in  this  final  rule.  OSHj\ 
believes  this  action  will  promote 
consistency  throughout  OSHA 
standards  with  regard  to  fall  protection 
and  OSHA  intends  to  use  the  same 
terminology  and  definitions  in  its  rules 
covering  the  same  type  of  equipment. 
The  newly  defined  terms  and  proposed 
terms  that  elicited  comment  are 
discussed  below. 

"Anchorage."  This  term  is  defined  to 
be  a  secure  point  of  attachment  for 
lifelines,  lanyards,  or  deceleration 
devices. 

"Body  belt/harness  system."  The  term 
"body  belt/hamess  system"  has  been 
changed  to  "personal  fall  arrest  system" 
for  the  sake  of  imiformity  with  the 
general  industry  standard  for  powered 
platforms.  The  term  "personal  fall  arrest 
system"  is  discussed  in  detail  below. 

"Body  harness."  Although  there  were 
no  comments  on  the  proposed 
definition  of  this  term,  OSHA  has 
reworded  the  definition  so  that  it  is 
identical  to  the  definition  of  "body 
harness"  in  the  final  rule  on  powered 
platforms. 

Again,  the  purpose  of  tliis  rewording 
is  to  promote  consistency  in  the  OSHA 
regulations.  The  rewording  does  not  .    . 
alter  the  meaning  of  the  term  as 
proposed. 

"Buckle."  This  term  is  defined  to 
mean  any  device  for  holding  the  body 
belt  or  body  harness  closed  around  the 
employee's  body.  The  ISEA  (Ex.  2-23) 
suggested  that  a  definition  for  the  term 
buckle  was  needed.  OSHA  agrees  and 
has  defined  the  term  in  this  final  rule, 
using  the  language  from  the  final  rule  on 
powered  platforms.  In  the  final  rule  on 
powered  platforms,  OSHA  stated  the 
following,  which  OSHA  believes  is  also 
applicable  to  this  rulemaking  (See  54  FR 
31446): 

One  comment  was  received  on  the 
dermition  of  "buckle"  [citation  omitted] 
which  suggested  that  the  term  was 
sufjerfluous  and  should  be  addressed  in  a 
separate  national  consensus  standard  for 
body  support  systems.  OSHA  disagrees  since 
the  term  is  used  in  the  OSHA  standard  and 
there  is  not  yet  a  national  consensus  standard 
for  body  support  systems  which  includes  this 
term. 

"Built-up  roofing."  OSHA  proposed 
to  define  the  term  "built-up  roofing"  to    . 
mean  a  weatherproofing  cover,  applied 
over  roof  decks,  consisting  of  a  liquid: 
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applied  system,  a  single-ply  system,  or 
a  multiple-ply  system.  Liquid-applied 
systems  generally  consist  of  silicone 
rubber,  plastics,  or  similar  material 
applied  by  spray  or  roller  equipment. 
Single-ply  systems  generally  consist  of  a 
single  layer  of  synthetic  rubber,  plastic 
or  similar  materials,  and  often,  but  not 
always,  a  layer  of  adhesive.  Multiple-ply 
systems  generally  consist  of  layers  of 
felt  and  bitumen.  Any  of  the  systems 
may  be  covered  with  a  layer  of  mineral 
aggregate. 

OSHA  has  removed  this  term  from  the 
definition  paragraph  because  the 
Agency  has  determined,  as  discussed 
below  in  relation  to  §  1926.501(b)(10), 
that  there  is  no  need  to  provide  for 
different  fall  protection  requirements  for 
low-slope  roofs  based  on  the  type  of 
work  (e.g. ,  built-up  roofing)  being 
performed. 

"Connector."  This  term  is  used  in  the 
final  rule  in  place  of  the  term 
"hardware"  which  was  used  in  the 
proposed  rule.  It  is  defined  to  mean  a 
device  which  is  used  to  couple 
(connect)  parts  of  the  personal  fall  arrest 
systein.or  positioning  device  system 
together.  It  may  be  an  independent 
component  of  the  system,  such  as  a 
carabiner,  or  it  may  be  an  integral 
component  of  part  of  the  system  (such 
as  a  buckle  or  dee-ring  sewn  into  a  body 
belt  or  body  harness,  or  a  snap-hook 
spliced  or  sewn  to  a  lanyard  or  self- 
retracting  lanyard).  The  term  and 
definition  in  the  final  rule  are  the  same 
as  those  in  the  powered  platforms  final 
rule  [54  FR  31470],  in  which  OSHA 
stated  the  following,  which  OSHA 
believes  is  applicable  to  this  rulemaking 
(See  54  FR  31446): 

OSHA  is  replacing  the  proposed  term 
"hardware"  with  the  term  "connector."  Two 
commenters  stated  that  "hardware"  was  too 
broad  and  one  suggested  that  the  term 
"connector"  be  used  instead  [citations 
omitted).  OSHA  agrees  with  these 
suggestions,  notes  that  "connector"  connotes 
the  specific  function  at  issue,  has  deleted  the 
term  "hardware,"  replaced  it  with  the  term 
"connector"  and  has  expanded  the 
definition. 

"Controlled  access  zone"  (CAZ).  This 
term  is  used  to  describe  a  work  area 
designated  and  clearly  marked  in  which 
certain  typ)es  of  work  (such  as  overhand 
bricklaying  work)  may  take  place 
without  the  use  of  conventional  fall 
protection  systems — guardrail  systems, 
personal  fall  arrest  systems,  or  safety  net 
systems — to  protect  the  employees 
working  in  the  zone.  Access  to  the  zone 
must  be  controlled  to  limit  the  niunber 
of  workers  exposed  to  fall  hazards. 
OSHA  observes  that  safety  monitoring 
-systems  may  be  required  where  a  CAZ 
is  used  as  part  of  a  fall  protection  plan 


(see  §  1926.502(k)).  The  proposed  term 
"control  zone"  was  essentially  identical. 

One  commenter  (Ex.  2-157)  stated 
"the  definition  of  control  zone  in 
[proposed]  §  1926.502(g)  does  not 
appear  to  be  applicable  to  scaffolds. 
OSHA  acknowledges  that  a  controlled 
access  zone  would  not  be  used  on  a 
scaffold,  although  scaffolds  might  be 
used  writhin  a  controlled  access  zone. 
Requirements  to  have  fall  protection  on 
scaffolds  both  within  and  outside  of 
controlled  access  zones  are  foimd  in 
subpart  L — Scaffolds. 

Another  commenter,  the  Mason 
Contractors  Association  of  America  (Ex. 
2-95),  suggested  that  the  term  "control 
zone  system"  used  in  the  proposal 
should  be  changed  to  "controlled  access 
zone"  (CAZ)  to  more  effectively  and 
correctly  describe  the  function  of  a 
control  zone.  OSHA  agrees  vdth  the 
co.mmenter  and  has  changed  the  term. 
There  were  no  other  substantive 
comments  on  the  definition. 

OSHA  notes  that  the  use  of  a 
controlled  access  zone  is  permitted  only 
in  Overhand  bricklaying  and  related 
work,  (§  1926.501(b)(9))  and  as  part  of  a 
Fall  Protection  Plan  (see  §  1926.502(k) 
for  Leading  edge  work 
(§  1926.502(b)(2)(i));  Precast  concrete 
work  (§  1926.501(b)(12));  or  residential 
construction  work  (§  1326.501(b)(13)j. 

"Deceleration  device."  This  term 
describes  a  piece  of  equipment  used  to 
bring  a  falling  employee  to  a  stop 
without  injury.  The  proposed  definition 
of  "deceleration  device"  has  been 
revised  to  be  consistent  with  the 
definition  used  in  OSHA's  final  rule  on 
powered  platforms  [54  FR  31470].  There 
were  several  comments  received  on  the 
proposed  definition  and  in  response  to 
Issue  #21.  In  this  issue,  OSHA  discussed 
the  use  of  the  term  "deceleration 
device"  in  the  proposals  for  both  the 
construction  fall  protection 
requirements  of  subpart  M  and  the  fall 
protection  requirements  for  the  general 
industry  standard  on  powered 
platforms,  subpart  F.  Bristol  Steel  and 
the  NEA  (Exs.  2-12  and  2-43) 
commented  that  the  term  is  sufficiently 
descriptive.  The  ISEA,  the  Mine  Safety 
Appliance  Company  (MSA),  and  the 
SSFI  (Exs.  2-23,  2-35.  and  2-89) 
suggested  rewording  the  definition 
because  they  viewed  it  as  misleading 
and  confusing.  Other  commenters, 
including  the  National  Constructors 
Association  and  the  BCMALU  (Exs.  2- 
45  and  2—46),  suggested  replacing  the 
term  with  "shock  absorber"  or  "fall 
arrester,"  respectively.  RTC  (Ex.  2-36) 
and  the  ANSI  Z359  Committee/USTAG 
representative  (Ex.  2-50)  referred  OSHA 
to  their  comments  on  the  proposal  for 
powered  platforms.  The  following 


discussion  fi-om  the  final  rule  on 
powered  platforms  [54  FR  31446]  covers 
those  comments: 

Comments  were  received  on  the  definition 
of 'deceleration  device"  (citations  omitted). 
It  was  suggested  that  this  term  be  eliminated 
and  replaced  with  three  terms,  "fall  arrester," 
"energy  absorber,"  and  "self-retracfing 
lifeline/lanyard"  because  the  examples  listed 
by  OSHA  in  its  proposed  definition  of 
deceleration  device  serve  var>'ing 
combinations  of  the  function  of  these  three 
suggested  components.  In  particular,  it  was 
pointed  out  that  a  rope  grab  may  or  may  not 
ser\e  to  dissipate  a  substantial  amount  of 
energy  in  and  of  itself.  The  distinction  that 
the  commenter  was  making  was  that  some 
components  of  the  system  were  "fall 
arresters"  (purpose  to  stop  a  fall),  others  were 
"energy  absorbers"  (purpose  to  brake  a  fall 
more  comfortably),  and  others  were  "self- 
retracting  lifeline/lanyards"  (purpose  to  take 
slack  out  of  the  lifeline  or  lanyard  to 
minimize  free  fall).  OSHA  notes,  however, 
that  it  is  difficult  to  clearly  separate  all 
components  into  these  three  suggested 
categories  since  fall  arrest  (stopping)  and 
energy  absorption  (braking)  are  closely 
related.  In  addition,  many  self-retracting 
lifeline/lanyards  serve  all  three  functions 
ver>'  well  (a  condition  which  the  commenter 
labiels  as  a  "subsystem"  or  "hybrid 
component ').  OSHA  believes  that  the  only 
practical  way  to  accomplish  what  is 
suggested  would  be  to  have  test  methods  and 
criteria  for  each  of  the  three  component 
functions.  However,  at  this  time,  there  are  no 
national  consensus  standards  or  other 
accepted  criteria  for  any  of  the  three  which 
OSHA  could  propose  to  adopt. 

In  addition,  OSHA's  approach  in  the  final 
standard  is  to  address  personal  fall  arrest 
equipment  on  a  system  basis.  Therefore, 
OSHA  does  not  have  separate  requirements 
for  "fall  arrestors."  "energy  absorbers"  and 
"self-retracting  lifeline/lanyards"  because  it 
is  the  performance  of  the  complete  system,  as 
assembled,  which  is  regulated  by  the  OSHA 
standard.  OSHA's  final  standard  does  not 
preclude  the  voluntary  standards  wTiting 
bodies  from  developing  design  standards  for 
all  of  the  various  components  and  is 
supportive  of  this  undertaking  *  *  *. 

OSHA  has,  however,  used  the  commenters' 
suggestions  to  clarify  the  definition  of 
"deceleration  device,"  as  well  as  further 
clarify  the  test  methods  applicable  to  the 
various  assembled  systems  *     *     *. 

After  a  careful  review  of  the 
comments  received  and  for  the  reasons 
above,  OSHA  has  determined  that  the 
term  "deceleration  device"  is 
appropriate,  but  the  definition  has  been 
revised  to  clarify  that  deceleration 
devices  serve  to  dissipate  a  substantial 
amount  of  the  energy  imposed  on  an 
employee  during  fall  arrest  or  otherwise 
limit  the  energy  imposed  on  an 
employee  during  fall  arrest.  The 
definition  mentions  several  examples  of 
mechanisms  which  accomplish  this 
function. 

"Deceleration  distance."  This  term  is 
used  to  describe  the  distance  a  falling 


40678       Federal  Register  /  Vol.  59.  No.  152  /  Tuesday,  August  9.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  152  /  Tuesday,  August  9,.  1994  /  Rules  and  Regulations       40679 


employee  travels  (excluding  lifeline 
elongation  and  free  fall  distance).  Aside 
from  some  editorial  revision,  the 
definition  in  the  final  rule  is  identical 
to  the  proposed  diennition.  The  ISEA 
and  the  MSA  (Exi.  2-23  and  2-35) 
commented  that  t  ie  proposed 
definition,  just  as  the  proposed 
definition  in  pow  ered  platforms,  could 
cause  confusion,  iuch  as  the  mistaken 
belief  that  deceleiation  distance  was  the 
total  fall  distance  OSHA  agrees  with  the 
commenters  and  las  reworded  the 
definition  of  dect  leration  distance  to 
remove  the  point  of  confusion.  In 
particular,  OSHA  has  eliminated  the 
words  "excludinj ,  lifeline  elongation 
between  those  tw  3  points"  that 
appeared  in  the  s  ibpart  M  proposed 
rule.  The  definitii  )n  in  the  final  rule  is 
consistent  with  tl  e  definition  in 
§  1910.66,  power  d  platforms.  OSHA 
has  also  consider  ;d  the  comments 
which  were  prov:  ded  to  the  powered 
platform  rulemak  ng  record  (Ex.  3-13). 
OSHA's  discussi(  n  of  those  comments 
in  the  final  rule  a  ti  powered  platforms 
[34  FR  31447)  is  (  pplicable  here  and 
appears  below: 

Several  commenl  i  were  received  on  the 
proposed  definitioi  for  "deceleration 
distance"  (citations  omitted].  Concern  was 
expressed  by  all  co  nmenters  that  it  v/as  only 
possible  to  evaluEtt  the  stopping  distance  for 
the  device  itst^if  om  e  it  was  activated.  OSHA 
agrees  with  these  c(  mments  and  has  revised 
the  definition  of  de  :eleration  distance  to 
exclude  lifeline  elo  igation  and  any  firee  fall 
distance  which  occ  irs  before  the  device  is 
activated.  In  additii  m.  suggestions  for 
clarification  of  the  lefinition  were  accepted. 

"Failure."  Thi<  term  describes  load 
refusal,  breakage,  or  separation  of 
component  parts  where  the  ultimate 
strength  has  beer  exceeded.  Four 
commenters  (Exs  2-16,  2-23,  2^5,  and 
2-56)  e.vffressed  (  oncern  regarding  the 
definition  of  the  erra  "failure."  Two  of 
these  coramenter ;,  (Exs.  2-16  and  2-23), 
noted  that  the  tei  m  "failed"  as  used  in 
proposed  paragrs  ph  (c)  of  the  proposed 


non-mandatory  / 
inconsistent  wit! 
definition  of  "fai 


ppendix  C,  was 
the  proposed 
ure."  OSHA  agrees, 
and  has  both  deli  ted  the  terra  fern  the 
Appendix  and  re  vorded  the  Appendix 

ential  for  confusion. 
Additionally,  a  q  )mmenter  (Ex.  2-56) 
asked,  "what  is  1  )ad  Refusal?"  which  is 

jart  of  the  definition 
of  the  term  "faik  re."  OSH.\  uses  the 
phrase  in  a  situal  ion  where  whatever  is 
supposed  to  sup  lort  the  load  is  refusing 
to  do  so — it  is  no :  performing  its 
intended  purpoa  i.  Hence,  it  has  failed 
its  purpose  and  i  i  not  supporting  the 
load. 

OSHA  has  detAinined  that  as 
clarified  above,  t  le  proposed  definition 


of  "failure"  is  appropriate  for  the  final 
rule. 

"Force  factor."  The  term  force  factor 
was  defined  in  the  proposed  rule.  The 
term  has  been  deleted  in  the  final  rule 
because,  as  explained  in  the  fina^rule 
on  powered  platforms  [54  FR  31447], 
the  comments  and  testimony  suggested 
that  the  term  "force  factor"  was 
confusing,  even  to  systems  experts.  The 
Agency  also  noted  that  the  term  would 
not  be  needed  if  the  factor  was 
incorporated  into  the  test  methods. 
OSHA  agreed  with  those  commenters 
and  deleted  the  term  "force  factor"  fitira 
the  final  rule  on  powered  platforms, 
while  incorporating  the  concept  in  the 
test  methods  section.  OSHA  has  taken 
the  same  action  in  this  final  rule. 

"Free  fall"  means  the  act  of  falling 
before  the  personal  fall  arrest  system 
begins  to  apply  force  to  arrest  the  fall. 
OSHA  did  not  propose  a  definition  for 
this  term.  The  term  and  definition  in  the 
final  rule  are  identical  to  the  ones  used 
in  the  final  rule  on  powered  platforms 
[54  FR  31470).  OSHA  has  determined 
that  the  inclusion  of  this  definition  is 
appropriate  for  purposes  of  clarity  and 
to  provide  guidance  consistent  with  that 
set  in  the  powered  platforms  standard. 
OSHA  believes  that  the  following 
language  which  appeared  in  the  final 
rule  on  powered  platforms  (54  FR 
31447)  is  applicable  to  tliis  rulemaking: 

One  comment  was  received  on  the 
proposed  definition  of  free  fall  [citation 
omitted)  suggesting  that  the  phrase  "personal 
fall  arrest  system"  should  be  used  as  well  as 
the  definition  being  further  clarified  to  define 
when  the  free  fall  period  ends.  OSHA  agrees 
with  this  suggestion  and  has  revised  the 
definition  of  free  fall  accordingly. 

"Free  fall  distance."  This  term  is  used 
to  describe  the  vertical  distance  an 
employee  moves  during  a  fall  before  a 
deceleration  device  is  activated. 
Altliough  there  were  no  comments  on 
the  proposed  definition,  OSHA  has 
reworded  the  definition  to  be  consistent 
with  the  definition  used  in  the  final  rule 
for  powered  platforms  [54  FR  31447  and 
31470).  The  rewording  does  not 
substantively  alter  the  meaning  of  the 
term,  as  proposed. 

"Hole."  Tnis  term  is  used  to  describe 
a  void  or  gap  2  inches  (5.1  cm)  or  more 
in  its  least  dimension  in  a  floor,  roof,  or 
other  walking/working  surface.  The 
definition  of  this  term  is  consistent  with 
the  proposed  definition,  with  only 
minor  editorial  revision  (the  words  void 
or  gap  are  used  instead  of  the  words 
hole  or  opening).  The  existing  standard 
defines  holes  and  openings  as  separate 
topics;  however,  the  treatment  of  each  is 
essentially  the  same.  The  existing  rule 
defines  a  floor  hole  as  an  opening  less 
than  12  inches  but  more  than  1  inch  or 


more  in  its  least  dimension  through 
which  materials  may  fall;  and  defines  a 
floor  opening  as  a  hole  12  inches  or 
more  in  its  least  dimension  through 
which  persons  may  fall.  To  eliminate 
confusion,  OSHA  proposed  to  use  the 
word  "hole"  to  describe  all  voids  and 
gaps  (holes  and  openings)  in  floors, 
roofs,  and  other  walking/working 
surfaces.  The  word  "opening"  is  used 
later  to  describe  voids  and  gaps  in 
vertical  surfaces  such  as  walls  and 
partitions. 

There  were  several  comments  on  the 
proposed  definition  of  "holes."  One 
ccmmenter  (Ex.  2-140)  thought  the 
proposed  definition  of  the  term  "hole" 
was  too  restrictive,  assuming  that  the 
"purpose  is  to  prevent  workers  from 
falling  through  to  lower  areas."  Other 
commenters  (Exs.  2-16.  2-47,  and  2-92)' 
requested  that  OSHA  clarify  the 
definition  of  holes  because  it  was 
unclear  whether  OSHA's  intent  was  to 
regulate  holes  through  which  material 
or  persons  could  fall.  OSHA  observes 
that  its  intent  is  to  address  all  hazards 
associated  with  holes,  including 
employees  falling  through  and  stepping 
into  holes,  as  well  the  hazards  of  objects 
falling  through  holes  onto  employees.    • 
As  noted  in  the  proposal,  OSHA  chose    . 
the  2-inch  least  dimension  for  a  "hole," 
instead  of  the  1-inch  least  dimension  set 
in  the  definition  of  the  existing  term 
"floor  hole,"  because  the  Agency 
believes  that  focusing  on  holes  which 
are  at  least  2-inches  wide  addresses  the 
problems  caused  by  small  holes  more 
reasonably. 

"Infeasible"  is  a  new  term  and  as  used 
in  this  subpart,  it  means  that  it  is 
impossible  to  perform  the  construction 
work  while  using  a  conventional  fall 
protection  system,  or  that  it  is 
technologically  impossible  to  use  a  - 
conventional  system.  The  conventional 
systems  are  guardrail  systems,  safety  net 
systems,  and  personal  fall  arrest 
systems.  This  term  is  being  added  to 
provide  guidance  to  employers  who 
believe  it  is  infeasible  to  use 
conventional  fall  protection  systems  and 
wish  to  raise  a  defense  of  infeasibility  as 
the  reason  for  not  using  conventionat 
fall  protection  systems.  The  definition 
has  evolved  from  litigation  involving 
contested  citations  where  employers 
have  asserted  that  compliance  with  an 
OSHA  requirement  was  "infeasible"  or 
"impossible."  The  discussion  of  the 
criteria  for  implementation  of  a  fall 
protection  plan  (§  1926.501(b)(2)  of  the 
final  rule),  below,  provides  further 
information  about  how  OSHA  is 
applying  the  new  term. 

"Lanyard"  means  a  flexible  line  of 
rope,  wire  rope,  or  strap  which 
generally  has  a  connector  at  each  end 


for  cormecting  the  body  belt  or  body 
harness  to  a  deceleration  device, 
lifeline,  or  anchorage.  This  definition 
reflects  editorial  revision  of  the 
proposed  language.  Two  commenters. 
the  AGC  of  Florida  and  the  ISEA  (Exs. 
2-16  and  2-23),  pointed  out  that  the 
inclusion  of  "strap  webbing"  in  the 
proposed  definition  was  redundant 
because  it  is  a  type  of  flexible  line 
already  in  the  definition.  OSHA  has 
revised  the  definition,  removing  the 
redtmdancy.  The  revised  language  of  the 
definition  is  consistent  with  the 
definition  used  in  the  final  rule  on 
powered  platforms  [54  FR  31470). 

"Lifeline."  The  term  "hfeline"  has 
been  revised  in  the  final  rule  so  that  it 
is  consistent  with  the  definition  used  in 
the  final  rule  for  powered  platforms  [54 
FR  31470].  The  terms  "drop  lines"  and 
"trolley  lines"  have  been  deleted.  The 
revised  definition  more  clearly 
expresses  the  function  of  a  lifeline  and 
its  use  for  connecting  other  components 
of  a  personal  fall  arrest  system.  OSHA 
received  two  comments  (Exs.  2-12  and 
2-35)  on  the  proposed  definition.  Both 
commenters  pointed  out  that  the 
proposed  definition  was  in  conflict  with 
the  definition  of  a  lanyard.  OSHA  agrees 
with  the  commenters  and  has  revised 
the  definition  to  eliminate  the  conflict. 
"Low-slope  roof."  OSHA  is  using  the 
term  "low-slope  roof  in  the  final  rule 
instead  of  the  proposed  term  "low- 
pitched  roof."  This  change  in 
terminology  is  merely  an  editorial 
correction  that  uses  the  proper 
expression  to  make  it  clear  that  we  are 
describing  the  slope  of  the  roof,  not  the 
pitch. 

"Personal  fall  arrest  system."  This 
term  replaces  the  term  "body  belt/ 
harness  systems"  and  means  a  system 
used  to  arrest  an  employee  in  a  fall  from 
a  working  level.  It  consists  of  an 
anchor-.<ge,  coimectors,  a  body  belt  or 
body  harness,  and  may  include  a 
lanyard,  deceleration  device,  hfeline,  or 
suitable  combination  of  these.  OSHA 
has  decided  to  replace  the  term  "body 
belt/harness  system"  in  an  effort  to  keep 
all  terms  and  definitions  related  to  fall 
protection  consistent  throughout  the 
standards.  The  final  rule  on  powered 
platforms  also  contained  a  definition  for 
personal  fall  arrest  systems  [54  FR 
31470]  which  is  identical  to  the 
definition  in  this  final  rule.  The 
meaning  is  essentially  the  same  as  that 
proposed  for  body  belt/haniess  systems, 
and  the  phrase  "personal  fall  arrest 
systems"  appears  in  the  final  rule 
wherever  the  phrase  "body  belt/harness 
systems"  was  used  in  the  proposed  rule. 
There  were  two  comments  related  to  the 
proposed  definition  "body  belt/harness 
systems."  The  commenters,  ISEA  and 


MSA  (Exs.  2-23  and  2-35),  both 
suggested  rewording  the  definition  to 
indicate  that  lifelines  and  deceleration 
devices  are  not  always  included  as  a 
part  of  a  body  belt/harness  system  as  the 
proposed  definition  implied.  OSHA 
agrees  and  has  revised  the  proposed 
definition  accordingly. 

"Positioning  device  system."  This 
term  means  a  body  beh  or  body  harness 
system  rigged  to  allow  an  employee  to 
be  supported  on  an  elevated  vertical 
surface,  such  as  a  wall,  and  work  with 
both  hands  free  while  leaning 
backwards.  The  proposed  definition  was 
identical.  Two  commenters  (Exs.  2-15 
and  2-23)  suggested  changing  the 
definition  of  the  term  "positioning 
device  system"  to  permit  such  devices 
to  be  used  on  surfaces  such  as  small 
horizontal  ledges  and  steep  roofs.  OSHA 
observes  that  changing  the  definition 
would  have  no  effect  on  the 
requirements  to  have  fall  protection  at 
unprotected  sides  and  edges  of  walking/ 
working  surfaces  (e.g.,  ledges)  or  of 
steep  roofs.  The  use  of  positioning 
device  systems  was  not  proposed  for  use 
in  either  of  these  situations.  OSHA  has 
no  evidence  that  would  lead  it  to 
believe  that  positioning  device  systems 
offer  appropriate  protection  to  workers 
on  ledges  and  steep  roofs,  nor  has  the 
commenter  provided  any  substantive 
information  to  that  effect.  After 
consideration  of  the  record,  OSHA  has 
determined  that  the  term  "positioning 
device  systems"  is  appropriately 
defined  and  that  no  fiirther  revision  is 
necessary. 

"Roofing  work."  This  is  a  new  term  in 
the  final  rule.  The  term  is  defined  to 
mean  the  hoisting,  storage,  appficatiori 
and  removal  of  roofing  materials  and 
equipment,  including  related  insulation, 
sheet  metal,  and  vapor  barrier  work,  but 
not  including  the  construction  of  the 
roof  deck.  OSHA  proposed  to  use  this 
definition  to  define  the  term  "built-up" 
roofing  work.  However,  many 
commenters  pointed  out  that  OSHA's 
definition  in  the  proposal  was  incorrect 
as  it  applied  to  the  term  "built-up."  The 
commenters  said  the  definition 
described  all  kinds  of  roofing  work,  and 
it  was  not  just  a  definition  of  "built-up" 
roofing  work.  Many  of  the  commenters 
represented  roofing  contractors  (Exs.  2- 
54,  2-57,  2-68,  2-74.  2-83,  2-85,  2-88, 
2-94,  2-109,  2-124.  2-126,  2-128, 2- 
130,  as  well  as  others)  and  they  wrote 
to  support  the  position  of  the  National 
Roofing  Contractors  Association  (NRCA) 
(Ex.  2-162)  who  pointed  out  the 
incorrect  terminology. 

Other  commenters  (Exs.  2-91,  2-110, 
and  2-124)  stated  that  the  term  "built- 
up  roofing"  should  be  replaced  with  the 
term  "low-slope  roofing,"  because  "this 


change  will  reflect  a  truer  meaning  to 
the  definition  to  which  the  standard 
will  apply."  They  also  stated  that  the 
term  defined  in  the  proposal  describes 
all  types  of  roofing,  not  just  buih-up 
roofing.  The  commenters  suggested  that 
OSHA  define  "low-slope  roofing"  to 
mean  "the  apphcation,  installation, 
and/or  removal  of  any  roofing  material 
or  system  over  a  roof  deck  or  existing 
roof. "  OSHA  beUeves  that  this  term 
should  apply  to  roof  work  performed  on 
any  roof,  regardless  of  the  slope. 
Accordingly.  OSHA  has  not  made  the 
suggested  change. 

OSHA  agrees  with  the  commenters 
who  suggest  the  term  "built-up  roofing" 
needs  to  be  deleted  from  the  proposed 
rule.  OSHA  also  agrees  with  the 
commenters  that  the  proposed 
definition  accurately  defines  roofing 
work  in  general  and  is  defining  the  term 
roofing  work  as  suggested. 

"Rope  grab"  means  a  deceleration 
device  that  travels  on  a  lifeline  and 
automatically  engages  the  Hfelines  and 
locks  by  friction  so  as  to  arrest  the  fall 
of  an  employee.  A  rope  grab  usually 
employs  the  principle  of  inertial 
locking,  cam/level  locking,  or  both.  This 
term  was  not  defined  in  the  proposed 
rule.  It  has  been  added  to  this  final  rule 
as  in  the  powered  platforms  final  rule 
[54  FR  31470],  to  state  cleariy  what  the 
Agency  means  when  it  uses  "rope  grab" 
as  an  example  of  a  "deceleration 
device." 

"Self-retracting  lifeline/lanyard" 
means  a  deceleration  device  containing 
a  drum-wound  line  that  may  be  slowly 
extracted  from  or  retracted  onto  the 
dmm  under  slight  tension  during 
normal  employee  movement,  and  that, 
after  onset  of  a  fall,  automatically  locks 
the  drum  and  arrests  the  fall.  This  term. 
like  rope  grab<i,was  not  defined  in 
proposed  Part  1926,  subpart  M.  OSHA.  . 
however,  has  determined  that  it  is 
appropriate  to  define  self-retracting 
lifeline/lanyard  so  that  the  term  which 
is  used  in  the  definition  of  "deceleration 
device"  is  clearly  understood.  OSHA 
made  the  same  determination  in  the 
final  rule  on  powered  platforms  [54  FR 
31470). 

"Snaphook"  means  a  connector 
comprised  of  a  hook-shaped  member 
with  a  keeper,  which  is  normally  closed 
or  similar  arrangement.  The  "keeper" 
opens  to  permit  insertion  of  other 
hardware  or  of  a  like  object  and  then, 
when  released,  automatically  closes  to 
retain  the  object.  Snaphooks  are 
generally,  either  locking  or  non-locking. 
Both  types  are  covered  in  the  definition 
of  snaphook.  That  term  was  defined  in 
the  proposed  rule  for  powered  platforms 
but  not  in  the  proposal  for  subpart  M. 
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Note:  Effecti>  e  January  1, 1998,  the  use  of 
non-locking  sni  phooks  is  prohibited  for  use 
as  part  of  p>erso  lal  fall  arrest  systems  and 
positioning  de\  ice  systems. 

OSHA  rece  ved  one  comment  (Ex.  2- 
23)  on  the  sul  part  M  proposal 
suggesting  th<  t  the  term  "snaphook" 
should  be  def  ned.  OSHA  agrees  with 
that  comment  because  the  Agency 
believes  that  [  ie  standard  should  clearly 
express  what  3SHA  means  when  its  sets 
requirements  lor  personal  fall  arrest 
system  compc  nents.  hi  addition,  OSHA 
notes  that  son  le  of  the  comments  (Ex.  3- 
13)  and  testin:  ony  addressed  in  the  final 
rule  on  powei  ed  platforms  suggested 
that  the  propc  sed  definition  of 
"snaphook"  s  lould  distinguish  between 
locking  and  n  )n-locking  snaphooks  [54 
FR  31447].  05  HA  agreed  with  that 
suggestion  in  he  powered  platform  final 
rule  [54  FR  31470]  and  revised  the 
proposed  defi  lition  of  "snaphook" 
accordingly. '  hat  definition  is  identical 
to  the  defmiti  )n  used  in  this  final  rule. 

"Work  area  "  The  definition  is 
identical  to  th  b  one  proposed.  OSHA 
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taking  appropriate  action  to  protect 
affected  employees  from  any  such 
hazards.  "The  [Occupational  Safety  and 
Health  Review]  Commission  has  held 
that  an  employer  must  make  a 
reasonable  effort  to  anticipate  the 
particular  hazards  to  which  its 
employees  may  be  exposed  in  the 
course  of  their  scheduled  work. 
Specifically,  an  employer  must  inspect 
the  area  to  determine  w.hat  hazards  exist 
or  may  arise  during  the  work  before 
permitting  employees  to  work  in  that 
area,  and  the  employer  must  then  give 
specific  and  appropriate  instructions  to 
prevent  exposure  to  unsafe  conditions." 
Automatic  Sprinkler  Corp.  of  America, 
8  BNA  OSHC  1384, 1387, 1980  CCH 
OSHD  1 24,495  (No.  76-5089, 1980). 
cited  with  approval  in  several  cases, 
including  Conagra  Flour  Milling  Co.,  15 
BNA  OSHC  1817, 1823. 1992  CCH 
OSHD  1 29.808  (No.  88-2572. 1992). 

In  addition,  it  is  well  established  that 
general  contractors  must  "apprise 
themselves  of  which  safety  efforts  their 
specialty  subcontractors  have  chosen  to 
make  in  completing  their  assignments." 
Blount  Intern.  Ltd.,  15  BNA  1897. 1900 
n.  3, 1992  CCH  OSHD  ^  29,854  (No.  89- 
1394,  1992). 

OSHA  considers  subcontractors  to 
have  a  reciprocal  responsibility  to 
determine  what  protective  measures  the 
general  contractors  have  identified  as 
necessary  and  have  implemented. 
Furthermore,  the  same  considerations 
arise  at  a  multi-employer  worksite, 
because  each  contractor  needs  to  know 
about  any  hazards  that  other  contractors 
may  confront  or  create  so  that 
contractors  can  take  the  appropriate 
precautions  for  employee  protection. 

OSHA  requires  employers  to  protect 
employees  performing  construction 
work  from  fall  hazards,  and  sets  criteria 
for  the  proper  implementation  of  fall 
protection  ihrough  the  requirements  in 
subpart  M  and  the  specific  standards 
referenced  in  §  1926.500(a)(2)  and  (a)(3). 
However,  there  is  much  more  to 
workplace  safety  than  an  employer 
arriving  at  a  work  site  with  a  copy  of  the 
pertinent  standards  in  hand.  Employers 
have  a  duty  to  anticipate  the  need  to 
work  at  heights  and  to  plan  their  work 
activities  accordingly.  Careful  planning 
and  preparation  (e.g..  project  design  that 
incorporates  fall  protection  and 
employee  training)  lay  the  necessary 
groundwork  for  an  accident-free 
workplace. 

OSHA  is  aware  that  many  falls  have 
occurred  because  employers  have  not 
taken  fall  protection  into  account  when 
they  plan  and  undertake  construction 
even  when  it  is  knovra  that  the  work 
involves  employee  exposure  to  fall 
hazards.  In  some  cases,  an  employer  has 


recognized  the  hazard  and  established 
appropriate  fall  protection  procediu-es. 
but  has  failed  to  ensure  that  employees 
followed  those  procedures.  In  other 
cases,  employers  either  misidentified 
the  hazard,  selected  inappropriate 
measures  or  completely  failed  to 
address  fall  hazards.  The  foreseeable 
consequence  is  that,  as  discussed  above 
in  the  Background  section,  falls  from 
elevations^ccoimt  for  a  large  percentage 
of  construction-related  injuries  and  is 
the  leading  cause  of  death  on 
construction  jobs. 

Employers  need  information  about  the 
work  they  are  to  perform  so  that  they 
can  make  fall  protection  an  integral  part 
of  their  projects.  An  employer's 
communication  and  coordination  with 
customers,  other  contractors 
(particularly  at  multi-employer 
worksites)  and  suppliers  are  critical 
elements  of  that  employer's  ability  to 
protect  its  employees  and  to  avoid 
creating  hazards  for  other  employees. 
Initially,  the  employer  needs  to  develop 
or  obtain  information  regarding  the 
work  to  be  performed,  so  that  all 
anticipated  fall  hazards  are  identified. 
The  employer  would  then  determine 
how  to  protect  its  employees  from  Uiose 
hazards.  For  example,  many  employers 
are  minimizing  exposure  to  fall  hazards 
by  having  anchorage  points  for  personal 
fall  arrest  systems  fabricated  or  designed 
into  structural  members  and  by 
installing  perimeter  lines  on  structural 
members  before  those  members  are 
lifted  into  position. 

OSHA  anticipates  that  the  trend 
towards  providing  "100  percent  fall 
protection"  will  spur  even  more 
effective  efforts,  from  the  design  stage 
through  to  project  completion,  to 
increase  employee  protection.  To  this 
end.  employers  will  need  to  reexamine 
their  "traditional  methods"  and,  when 
possible,  update  them  by  incoipoiating 
available  fall  protection  technology  and 
design  concepts.  OSHA  believes  that 
while  there  may  initially  be  some 
increased  costs  and  disruption 
associated  with  these  efforts,  subsequent 
productivity  gains  and  reductions  in  the 
cost  of  workers'  compensation  will 
clearly  make  it  highly  cost  effective  in 
the  long  nm  to'provide  effective  fall 
protection.  (See  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis,  Section 

V). 

An  employer  who  controls  its  own 
construction  projects  will  generally  find 
it  adequate  to  make  its  design  and 
equipment  decisions  part  of  the  project 
blueprints  and  workplan.  Where 
employers  are  bidding  a  contract  to 
perform  specified  construction  work, 
making  fall  protection  a  bid  item  gives 
potential  customers  a  clear  idea  of  how 
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prospective  contractors  plan  to  comply 
with  subpart  M.  This  is  a  point  at  which 
effective  communication  between  a 
contractor  and  a  customer  is  critical. 
Prospective  contractors  must  obtain 
sufficient  information  from  the 
customer  to  enable  them  to  develop 
responsive  bids,  incorporating  fall 
protection  that  complies  with  subpart 
M.  By  doing  so.  the  bidding  contractor 
reassures  the  customer  that  it  has  taken 
into  account  the  full  cost  of  performing 
the  work  in  question.  Both  parties  need 
to  recognize  that  employee  protection  is 
an  integral  part  of  every  construction 
project.  Employers  will  not  be  permitted 
to  gain  a  competitive  advantage  by 
exposing  their  workers  to  fall  hazards. 
■  Paragraph  (a)(2)  is  a  new  requirement 
added  as  a  result  of  comments  on  Issue 
#6.  In  Issue  #6,  OSHA  requested 
comment  on  whether  it  should 
promulgate  rules  requiring  the 
inspection  of  work  surfaces  to 
determine  their  structural  integrity  prior 
to  employees  being  required  to  work  on 
such  surfaces.  OSHA  explained  that 
there  are  currently  no  specific 
requirements  that  address  this  concern. 
OSHA  notes,  however,  there  are  general 
requirements  in  existing  §  1926.20(b)(2) 
which  address  inspections  of  job  sites, 
materials  and  equipment  by  a 
designated  competent  person.  Issue  #6 
asked  whether  or  not  a  specific 
requirement  should  be  added  to  the  fall 
protection  section  that  would  require 
employers  to  take  some  specific  action, 
in  addition  to  complying  with 
§  1926.20(b)(2),  to  determine  whether  or 
not  the  work  surfaces  would  support  the 
weight  of  workers,  equipment  and 
materials,  thereby  preventing  a  collapse 
that  would  result  in  employees  falling. 

Issue  #6  also  explained  that  the 
inspections  would  insure  that  work 
surfaces  have  the  requisite  strength  to 
prevent  collapse  under  the  weight  of 
employees,  tools,  and  materials.  The 
issue  further  stated  that  OSHA  has 
obtained  information  (Ex.  3-3)  which 
indicated  that  it  was  appropriate  to 
require  such  inspection.  That  study 
showed  that  of  8  fatalities  of  employees 
falling  through  ceilings,  4  of  the 
accidents  occurred  because  the  work 
surface  was  not  capable  of  supporting 
the  employee's  weight.  The  study  also 
showed  that  of  55  fatahties  resulting 
from  falls  frtjm  roof  levels,  8  occurred 
Decause  the  employees  were  working  on 
surfaces  with  insufficient  structural 
strength  to  support  their  weight.  OSHA 
asked  for  comments  on  the  necessary 
criteria  for  inspection  of  surfaces,  the 
inspection  methods  to  be  used,  and  the 
qualifications  of  the  inspectors. 

In  response.  ACCSH  recommended 
that  a  competent  person  certify  the 


structural  integrity  of  a  working  surface 
before  employees  are  allowed  to  work 
on  it.  (Tr.  6/10/87;  p.  109). 

The  Tennessee  Valley  Authority 
(TVA)  (Ex.  2-20)  stated.  "Work  surfaces 
should  be  inspected  for  their  structural 
integrity  prior  to  allovdng  employees  on 
that  surface."  and  that  a  quahfied  civil 
or  structural  engineer  should  conduct 
the  inspection. 

The  Scaffolding,  Shoring,  ft  Forming 
histitute.  Inc.  (SSFI)  (Ex.  2-89)  also 
commented  in  support  of  an  inspection 
provision  and  recommended  that  the 
inspection  by  made  by  a  "qualified" 
individual. 

Four  other  commenfers  agreed  that 
inspection  for  structural  integrity 
should  be  required  by  OSHA  (Exs.  2-6, 
2-9.  2-36.  2-50  and  2-99).  The  Egan 
Companies  (Ex.  2-9)  also  recommended 
that  periodic  inspections  be  conducted 
in  addition  to  initial  inspection. 

Other  commenters  were  opposed  to 
OSHA  requiring  an  inspection  to 
determine  structural  integrity.  For 
example,  the  Great  Lakes  Fabricators  ft 
Erectors  Association  (GLFEA)  (Ex.  2-19) 
said  that  such  a  requirement  was  more 
properly  the  responsibility  of  buildihg 
codes  and  building  inspectors  rather 
than  OSHA.  Bristol  Steel  and  the 
National  Erectors  Association  (NEA) 
(Exs.  2-12  and  2-43)  commented  that 
the  requirement  would  be  ineffective  at 
reducing  the  kinds  of  accidents 
regulated  by  subpart  M  and  that  costs 
would  far  outweigh  the  benefits.  The 
commenters  further  stated,  "The 
problem  is  that  persons  do  not  recognize 
hazards  and  respond  sensibly  to  the 
situation  at  hand."  adding  that 
education  and  training  would  help. 
Miller  and  Long  (Ex.  2-41)  stated 
"*   •   *  the  working  surfaces  are 
designed  by  an  engineer  and  erected  to 
his  specifications."  The  National 
Constructors  Association  (NCA)  (Ex.  2- 
45)  commented  that  inspections  should 
be  a  part  of  the  employer's  quality 
assurance/quality  control  program. 
The  Boston  Cement  Masons  and 
Asphalt  Layers  Union.  (BCV^ALU)  Local 
No.  545  (Ex.  2-46)  noted  that  work 
surfaces  such  as  metal  decking  should 
be  heavy  enough  to  withstand  the 
workers  and  equipment.  They  also 
commented  that  most  metal  decking 
jobs  around  Boston  have  to  be  shored  up 
when  concrete  is  placed. 

OSHA  observes  that  the  existing 
regulations  in  subpart  Q  (Concrete  and 
Masonry  Construction)  and  subpart  R 
(Steel  Erection)  contain  provisions 
requiring  employers  to  take  specific 
action  to  eliminate  the  hazards 
identified  by  the  BCMALU.  Section 
1926.701(a)  of  subpart  Q  prohibits 
imposing  loads  on  structures  until  it  has 


been  determined  that  the  structure  can 
support  the  load,  and  subpart  R  requires 
decking  to  be  of  sufficient  strength  to 
carry  the  working  load  (§  1926.752(0). 
Those  existing  provisions  directly 
address  the  situations  identified  by  the 
BCMALU. 

After  considering  all  of  the  comments 
received  on  this  issue,  OSHA  has 
determined  that  the  record  supports  ^ 
adding  a  new  inspection  requirement, 
more  specific  than  that  in 
§  1926.20(b)(2).  As  discussed  above, 
existing  §  1926.20(b)(2)  requires,  in  part, 
that  employers  '■•   •   •  provide  for 
frequent  and  regular  inspections  of  job 
sites,  materials,  and  equipment  to  be 
made  by  competent  persons  designated 
by  the  employer."  Revised  paragraph 
(a)(2)  will  require  employers  to  ensure 
the  structural  integrity  of  walking/ 
working  surfaces  before  employees  are 
permitted  to  be  on  those  surfaces. 

Paragraph  1926.501  [bj.  Paragraph  (b) 
contains  15  requirements  that  set  forth 
the  options  from  which  employers  may 
choose  to  protect  employees  exposed  to 
fall  hazards  when  on  'walking/working 
surfaces,"  as  defined  in  §  1926.500(b). 
Under  paragraph  (b).  employers  are 
required  to  choose  and  use  a  fall 
protection  system  (or  combination  of 
systems)  as  provided  by  paragraphs 
(b)(1)  through  (b)(15)  which  address  the 
fall  protection  needs  of  particular 
walking  and  working  surfaces. 

OSHA  has  used  the  term  "walking 
and  working  surfaces"  inst&id  of  the 
existing  term  "flobr"  to  indicato  clearly 
that  subpart  M  addresses  all  sui  faces 
where  employees  perform  construction 
work.  The  Agency  has  always 
maintained  that  the  OSHA  construction 
fall  protection  standards  cover  all 
walking  and  working  surfaces.  The 
revised  rule  reaffirms  the  existing 
Agency  interpretation  and  practice  and 
clarifies  the  language  of  the  standards  in 
that  regard.  Also.  OSHA  has 
consistently  held  that  subpart  M 
addresses  the  hazards  of  falfing  from  a 
walking/working  surface  to  any  kind  of 
'ower  level  (e.g..  sohd.  liquid  or 
colloid).  In  addition,  the  Agency  has 
determined  that  compliance  with 
revised  subpart  M  will  not  conflict  with 
§  1926.108.  WorkJng  over  or  near  water. 

OSHA  received  three  comments  on 
the  introductory  language  of  proposed 
paragraph  (b).  including  two  which 
were  in  response  to  Issue  #2.  In  Issue  #2. 
OSHA  asked  if  it  had  been  overly 
restrictive  in  its  fall  protection 
provisions  by  limiting  options  for 
certain  areas  or  operations.  The 
Milwaukee  Construction  Industry  Safety 
Council  (MClSC)  (Ex.  2-140)  expressed" 
the  opinion  that  wammg  lines  provide 
appropriate  protection  for  workers  who 
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are  not  requirt  d  to  go  near  unprotected 
edges.  OSHA  i  grees  and  observes  that 
the  use  of  war  ling  lines  is  permitted  as 
an  appropri.ite  method  of  protecting 
workers  on  ]o\  i.'-slope  roofs  and  where 
no  workers  an  required  to  go  near  the 
improtected  e(  ges.  In  particular,  OSHA 
recognizes  tha  there  may  be 
circumstances  where  the  use  of  a 
warning  line  s  /stem  is  appropriate,  in 
conjunction  w  th  a  Fall  Protection  Plan, 
to  protect  worl  Lers  who  are  not  required 
to  go  near  unp  rotected  edges. 

The  Eastern  Contractors  Association, 
Inc.  (ECA)  (Ex,  2-3)  commented  that 
"The  fall  prote  ction  requirements  6  feet 
on  open  sided  floors  and  10  feet  on 
scaffolds  shou  d  remain  as  is,"  and 
explained  that  the  situations  were 
different  and  each  presented  unique 
problems.  In  tl  e  proposed  revision  to 
subpart  L,  Sea:  folds,  the  Agency 
proposed  (§  1926.451(e))  that  employees 
working  on  sc<  ffolds  more  than  10  feet 
above  lower  le  /els  be  protected  from  fall 
hazards  (51  FF  42707,  November  25, 
1986).  The  apf  ropriate  height  threshold 
for  fall  protect:  on  on  scaffolds  will  be 
set  in  the  final  rule  for  subpart  L.  The 
ECA  also  statei  1  the  height  at  which  fall 
protection  is  n  quired  should  be  the 
same  for  all  tra  des.  OSHA  agrees  and 
this  final  rule  i  eflects  that  concern. 

On  the  other  hand,  the  SSFI  (Ex.  2- 
89)  recommended  that  the  proposed  and 
existing  height  thresholds  for  fall 
protection  at  uiprotected  sides  and 
edges,  low-pit(  hed  floors,  roof,  etc.  be 
changed  from  1 1  feet  (1.8  m)  to  10  feet 
(3.05  m).  Basec  on  the  BLS  injury  and 
fatality  data,  d  scussed  above  (Ex.  3-6), 
OSHA  believes  that  employees 
performing  coi  struction  work  on 
walking  and  warking  surfaces  6  feet 
(1.8  m)  or  mon  above  lower  levels  are 
exposed  to  a  si  jnificant  risk  of  injury 
and  death.  Ace  ordingly.  more  workers 
would  be  injur  3d  or  killed  if  the  height 
threshold  for  fi  11  protection  were  raised 
to  10  feet  (3.05  m).  Therefore,  OSHA  is 
not  making  the  suggested  change. 

Paragraph  (b  (1)  sets  forth  the 
requirements  f  ir  fall  protection  from 
unprotected  siies  and  edges  of  walking 
and  working  si  jfaces.  It  provides  that 
employees  mu:  t  be  protected  when  they 
£ire  exposed  to  falls  from  unprotected 
sides  and  edgei  i  of  walking/working 
surfaces  which  are  6  feet  (1.8  m)  or  more 
above  lower  le  'els.  The  options  from 
which  an  emp  ayer  can  choose  to 
provide  this  pr  jtection  are  guardrail 
systems,  safety  net  systems,  and 
personal  fall  ai  rest  systems.  OSHA 
considers  thes(  three  types  of  systems  to 
be  "conventior  al  fall  protection 
systems." 

Paragraph  fb  (1),  as  promulgated, 
differs  from  pn  iposed  paragraph  (b)(1) 


in  several  respects.  In  proposed 
paragraph  (b)(1),  OSHA  distinguished 
between  unprotected  sides  and  edges 
that  were  at  least  18  inches  (.5  m)  in 
width,  and  those  that  were  less  than  18 
inches  (.5  ra)  in  width.  In  particular,  the 
proposed  rule  required  employers  to 
protect  employees  by  the  use  of 
guardrails  when  the  floor,  roof  or  other 
walking  and  working  surface  was  at 
least  18  inches  (.5  m)  in  width.  Where 
the  unprotected  sides  and  edges  were 
less  than  18  inches  (.5  m)  wide,  OSHA 
proposed  to  provide  more  flexibility  as 
to  the  method  of  fall  protection  by 
allowing  employers  to  use  personal  fall 
arrest  systems  (body  belt/harness 
systems)  or  safety  net  systems  instead  of 
g;^ardrail  systems.  OSHA  proposed 
these  options  because  it  recognized  the 
feasibility  problems  associated  with 
erecting  guardrails  on  a  surface  that  was 
less  than  18  inches  (.5  m)  wide  and, 
therefore,  proposed  alternative  methods 
of  protecting  workers  from  falls.  The 
proposed  18-inch  (.5  m)  threshold  was 
consistent  with  existing  §  1926.500(d)(3) 
which  addresses  ramps  and  runways.  In 
addition,  the  Agency  notes  that  the 
proposed  requirement  that  walking  and 
working  surfaces  over  18  inches  (.5  m) 
wide  be  protected  at  the  edge  with 
guardrail  systems  was  also  consistent 
with  existing  §  1926.500(d)(1)  which 
requires  a  guardrail  system  to  be  erected 
at  every  open-sided  floor  or  platform, 
which  would  include  the  floor 
perimeter.  Thus,  the  proposed  rule  and 
the  existing  rule  contained  essentially 
the  same  requirement. 

Three  comment ers  (Exs.  2-1,  2-15, 
and  2-140)  contended' that  proposed 
paragraph  (b)(1)  was  either 
inappropriate  or  too  restrictive.  Two  of 
the  comraenters  cited  situations  where, 
they  believed,  guardrail  systems  would 
not  be  the  most  appropriate  form  of 
protection,  and  stated  that  using  a 
personal  fall  arrest  system  is  sometimes 
more  appropriate.  For  example,  the 
Alaska  Department  of  Labor  (Ex.  2-1) 
commented,  "In  many  cases  workers  are 
exposed  to  hazards  erecting  a  guardrail 
system  that  could  be  avoided  if  they 
were  allowed  to  use  a  safety  line 
system."  Also,  as  mentioned  above, 
ISEA  (Ex.  2-23)  requested  that  OSHA 
permit  the  use  of  positioning  device 
systems  on  surfaces  such  as  small 
horizontal  ledges  and  steep  roofs.  OSHA 
has  determined  that  positioning  device 
systems  do  not  provide  adequate  fall 
protection  in  these  situations. 

OSHA  agrees  with  the  commenters 
that  there  are  work  operations  and  areas 
with  walking  and  working  surfaces  that 
are  18  inches  (.5  m)  or  more  wide  (e.g., 
ledges  and  balconies)  where  personal 
fall  protection  systems  or  safety  net 


systems  are  at  least  as  protective  as 
guardrails.  Accordingly,  OSHA  has 
revised  proposed  paragraph  (b)(1)  to 
allow  any  of  the  conventional  fall 
protection  systems. 

In  Issue  #4,  OSHA  asked  whether 
there  was  a  distance  from  the 
unprotected  side  or  edge  where  a 
worker  would  be  safe  from  fall  hazards 
and  not  need  any  fall  protection.  As  an 
example,  OSHA  inquired  if  fall 
protection  would  be  necessary  at  the 
perimeter  of  a  floor  if  employees  were 
only  required  to  work  in  the  center  of 
a  floor  and  that  center  would  be  as  far 
as  10,  20,  or  30  feet  from  an  unprotected 
side  or  edge. 

The  GLFEA  (Ex.  2-19)  recommended 
that  employers  provide  fall  protection  to 
employees  who  are  within  8  feet  of  the 
edge.  Another  commenter,  the  MCISC 
(Ex.  2-140),  suggested  that  employees 
who  work  6  to  10  (1.8  to  3.05  m)  feet 
from  the  edge  would  not  need  fall 
protection.  The  SSFI  (Ex.  2-89)  agreed 
with  the  proposed  OSHA  approach, 
requiring  fall  protection  regardless  of 
employee  distance  from  exposed  edge, 
because  "it  is  nearly  impossible  to 
develop  a  policy  for  most  every 
situation  that  may  or  may  not  require 
guarding." 

Miller  &  Long  Co.,  Inc.  (Ex.  2-41) 
commented,  "I  feel  that  all  open  sided 
floors  should  have  adequate  fall 
protection  because  once  it  is  there,  the 
potential  hazard  for  employees  to" 
'wander'  into  an  unsafe  area  is  negated." 
In  addition,  the  BCMALU  (Ex.  2^6) 
commented,  "Who  knows  when  the 
wind  will  change  while  you  are  carrying 
something  that  could  make  you  like  a 
kite  or  when  you  will  or  others  will 
have  to  work  near  the  edge." 

The  ACCSH,  in  its  meeting  on  June 
10,  1987,  (Tr.  6/10/87;  pp.  67-88)  had 
considerable  discussion  on  the  areas  of 
concern  addressed  in  Issue  #4.  The 
discussion  began  with  the  following 
statement  from  a  member: 

I  believe  that  this  entire  question  is  based 
on  a  false  assumption.  The  assumption  that 
seems  to  be  included  in  it  is  that  if  a  worker 
is  working  near  the  middle  of  a  floor,  he's 
never  going  to  approach  the  edge  of  the  floor. 
And  if  we  know  of  any  way  to  convince 
employees  that  that's  the  way  they  will  work, 
I'd  like  to  know  what  it  is.  Workers  on  any 
construction  site  are  very  mobile,  and  there's 
no  effective  system  to  keep  employees  from 

venturing  into  an  unprotected  danger  zone 

•  *  * 

I  can't  think  of  any  job  that  I  have  ever  seen 
where  there's  a  floor  or  roof  that  will  not 
require  some  work  near  the  edge  of  it  at  some 
time  during  the  process.  The  guardrail  must 
be,  the  protection  must  be  placed  at  that  time 
and  certainly  there's  no  added  cost  to  leaving 
that  in  place  until  the  work  is  completed  on 
that  floor  and  some  permanent  protection  is 
in  existence. 
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The  Committee  voted  to  recommend 
that  guardrail  systems  or  other  means  of 
fall  protection  be  provided  on  any 
elevated  work  surface  where  employees 
were  present,  subject  only  to  the 
exemptions  that  OSHA  has  now 
included  in  the  final  rule  on  subpart  M. 

The  Precast/Prestressed  Concrete 
Institute  (PCI)  (Ex.  2-44)  also  addressed 
the  issue  of  perimeter  protection,  stating 
that  "Perimeter  protection  is  not  really 
the  responsibihty  of  the  *  *  * 
subcontractor;  it  is  the  responsibility  of 
the  general  contractor  to  coordinate 
safety  and  make  the  workplace  safe  for 
all  trades  *   •   *." 

OSHA  has  carefully  evaluated  the 
concerns  expressed  and  has  determined 
that  employers  should  have  the  option 
to  use  personal  fall  arrest  systems  or 
safety  net  systems  where  those  systems 
would  be  feasible  and  would  protect 
employees  from  fall  hazards.  Whatever 
conventional  system  is  adopted,  OSHA 
expects  the  employer  to  implement  it 
early  in  the  construction  process  and  to 
maintain  that  system  in  place  until  all 
work  has  been  completed  or  until  the 
permanent  elements  of  the  structure 
which  will  eliminate  the  exposure  to 
falling  hazards  are  in  place.  It  is  not 
OSHA's  intent  that  individual 
contractors  or  subcontractors  each 
separately  provide  and  remove  fall ' 
protection  systems  on  the  same  floor. 
The  general  contractor  in  charge  of  the 
overall  project  can,  and  should,  evaluate 
those  situations  where  fall  protection 
may  be  needed.  OSHA  believes,  based 
on  its  knowledge  of  good  industry 
practices,  that  the  general  contractor 
will  contract  for  fall  protection  for  all 
employees  until  employees  are  no 
longer  exposed  to  the  fall  hazard.  In  the 
event  that  the  fall  protection  system  has 
been  dismantled  and  workers  are  then 
required  to  work  on  the  floor  in  an  area 
away  from  the  fall  hazard,  OSHA 
compliance  staff  will  consider  the 
extent  to  which  individual  contractors 
acted  to  prevent  workers  from  leaving 
the  work  area  and  traveUing  to  the 
unprotected  edge.  For  example,  a 
contractor  could  erect  a  guardrail 
system  around  the  perimeter  of  the  work 
area,  thus  providing  protection  from  the 
unprotected  sides  and  edges.  OSHA 
would  consider  this  an  acceptable  form 
of  protection  under  the  circumstances, 
provided  workers  remain  in  the 
protected  area  at  all  times. 

In  conclusion,  after  careful  and 
complete  consideration  of  the  entire 
record,  OSHA  has  determined  that  there 
is  no  "safe"  distance  from  an 
unprotected  side  or  edge  that  would 
render  fall  protection  unnecessary. 

Paragraph  (b)(2)  sets  requirements  for 
the  protection  of  employees  who  are 


exposed  to  fall  hazards  while 
constructing  leading  edges  and 
employees  who  are  working  on  the  same 
level  as  a  leading  edge,  but  are  not 
actually  engaged  in  constructing  the 
leading  edge.  As  defined  in  the  final 
rule,  a  leading  edge  is  the  edge  of  a 
floor,  roof,  or  formwork  that  changes 
location  as  additional  floor,  roof,  or 
formwork  sections  are  placed,  formed, 
or  constructed.  Leading  edges  not 
actively  and  continuously  under 
construction  are  considered  to  be 
"unprotected  sides  and  edges,"  and  are 
covered  by  paragraph  (b)(1). 

Paragraph  (b)(2)(i)  of  the  final  rule 
requires  that  employers  protect 
employees  actively  engaged  in 
constructing  leading  edges  from  fall     ' 
hazards  through  the  use  of  guardrail 
systems,  safety  net  systems,  or  personal 
fall  arrest  systems.  In  addition, 
paragraph  {b)(2)(i)  provides  that  if  the 
employer  can  demonstrate  that  it  is 
infeasible  or  would  create  a  greater 
hazard  to  use  any  of  these  systems,  the 
employers  must  develop  and  implement 
a  fall  protection  plan  which  meets  the 
requirements  of  paragraph  (k)  of 
§  1926.502.  The  fall  protection  plan,  in 
turn,  requires,  among  other  criteria  and 
conditions  for  use,  that  the  employer 
designate  all  areas  where  conventional 
fall  protection  systems  cannot  be  used 
as  controlled  access  -fones.  Employers 
must  also  implement  a  safety 
monitoring  system  in  those  zones  if  no 
other  altemaiive  measure  has  been 
implemented.  Criteria  for  controlled 
zone  systems  and  safety  monitoring 
systems  are  found  in  §  1926.502  (g)  and 
(h),  respectively. 

Paragraph  (bj(2)(ii)  requires  that 
employees  on  walking/working  surfaces 
where  leading  edges  are  under 
construction,  but  who  are  not 
constructing  the  leading  edge,  shall  be 
protected  from  fall  hazards  by  guardrail 
systems,  safety  net  systems  or  personal 
fall  arrest  system. 

The  leading  edge  provisions  of  the 
final  rule  differ  from  the  proposed  rule. 
In  the  proposal,  OSHA  explained  its 
belief  that  a  requirement  to  erect  safety 
net  systems  would  not  always  be 
feasible  because  of  insufficient  room  to 
rig  a  safety  net  and  because  the  net 
would  have  to  be  constantly  moved, 
exposing  workers  repeatedly  to  fall 
hazards  while  erecting  the  net. 

OSHA  also  noted  that  because  the 
time  lapse  between  placement  of 
successive  floor,  roof,  or  floor  formwork 
sections  would  often  be  only  a  few 
minutes,  guardrail  systems  erected 
along  a  leading  edge  would  have  to  be 
removed  almost  as  soon  as  they  were 
erected  to  allow  placement  of  the  next 
section.  In  addition,  OSHA  noted,  the 


continued  erection  and  removal  of 
guardrail  systems  could  pose  a  "greater 
hazard"  to  the  employees  than  having 
the  employees  work  without  the 
guardrails.  Because  of  this,  OSHA  was 
concerned  that  guardrail  systems,  as 
required  in  the  existing  rule,  often 
would  not  allow  the  accomplishment  of 
work  along  leading  edges. 

Finally,  OSHA  expressed  its  view  that 
personal  fall  arrest  systems  (body  belt 
and  harness  systems)  might  limit  an 
employee's  freedom  of  movement, 
hindering  job  performance  as  well  as 
impairing  an  employees  abiUty  to  avoid 
hazardous  situations  (such  as  a 
misdirected  incoming  piece  of  concrete 
or  other  structural  member  used  on  the 
leading  edge).  Also,  during  the  erection 
of  some  structural  members,  employees 
are  required  to  walk  along  a  leading 
edge  during  placement  of  the  member. 
A  personal  fall  arrest  system  (body  belt 
or  harness  systiem)  might  impede  this 
effort  if  the  employee's  movement  was 
restricted  by  the  length  of  the  lanyard, 
causing  constant  reattachment  of  the 
systems  to  different  anchor  points. 

In  recognition  of  these  potentially 
infeasible  (impossible  to  perform  the 
work)  or  greater  hazard  situations, 
OSHA  proposed  to  allow  the  use  of  a 
fourth  option — safety  monitoring 
systems  on  leading  edges  and  the  use  of 
control  zone  systems  to  limit  the 
niunber  of  employees  exposed  to  the 
hazard  at  leading  edges. 

There  were  several  varied  comments 
on  the  proposed  leading  edge  provision. 
NIOSH  (Ex.  2-33  and  27-6)  questioned 
the  adequacy  of  the  safety  monitoring 
system,  noting  that  it  relied  on  visual 
inspection  only,  and  recommended  that 
it  be  deleted  as  a  fall  protection  option. 
NIOSH  also  stated  tliat  using  a  monitor 
would  require  active  involvement  of 
both  the  monitor  and  the  worker  to 
ensure  safety. 

Miller  &  Long  (Ex.  2-41)  noted  that, 
"The  only  employees  at  the  leading 
edge  are  the  ones  who  are  working  on 
the  leading  edge.  Therefore,  the  warning 
lines  and  monitor  systems  are  not 
needed." 

The  Daniel  Marr  &  Son  Co.  (Ex.  2-40). 
specifically  addressing  the  concerns  of 
ironworkers  installing  decking,  also 
commented  on  the  safety  monitoring 
system  for  leading  edge  work,  noting 
that,  "By  requiring  a  worker  to  act  as  a 
monitor,  the  Department  of  Labor  will 
be  forcing  steel  erection  companies  to 
duplicate  safety  efforts  and,  at  the  same 
time,  be  placing  a  large  financial  burden 
on  the  construction  industry."  OSHA 
notes  that  at  this  time,  the  final  rule  for 
subpart  M  does  not  apply  to  steel 
erection  activities  in  buildings.  The 
Agency  has  begun  work  with  the  Steel 


will  address  fall 
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Erection  Negotia  ed  Rulemaking 
Advisory  Commi  ttee  to  develop  a 
proposed  revisioi  for  subpart  R  which 


irotection  for 


employees  perfoi  ming  steel  erection 
activities  in  builaings  [see  meeting 
notice  at  59  FR  2  S848  and  59  FR  26153]. 

Finally,  \VMA'  ::SA  (Ex.  2-56)  wanted 
to  know  how  the  leading  edge  provision 
applied  to  workf  rs  setting  precast  stone 
walls  on  the  leac  ing  edge.  In  response, 
OSHA  observes  t  lat  the  leading  edge 
provision  would  not  be  applicable  in 
the  situation  dcs  :ribed.  That  is,  if  a  wall 
is  being  set  at  th<  edge,  the  leading  edge 
of  the  floor  or  n>  tf  or  formwork  is  no 
longer  under  cor  struction.  Therefore, 
the  work  locatioi  i  (the  edge)  would  be 
considered  an  ui  protected  side  and 
edge  and  covere<  by  paragraph  (b)(1). 
above. 

The  final  rule  <  liffers  from  the 
proposed  rule  in  that  it  requires  the  use 
of  one  of  the  tlire  e  conventional  fall 
protection  syster  is,  but  does  not  permit 
an  employer  to  u  se  a  safety  monitoring 
system  instead  o  one  of  the 
conventional  sys  tems  as  was  proposed. 
However,  as  not(  d  above,  when  the 
employer  demor  strates  that  all 
conventional  fal  protection  systems  are 
infeasible  (i.e.,  it  is  impossible  to 
perform  the  con;  truction  work  or 
technologically  i  mpossible  to  use)  or 
create  a  greater  1:  azard,  the  final  rule 
requires  the  emp  lover  to  develop  and 
implement  a  fall  protection  plan.  A  fall 
protection  plan,  in  turn,  requires  the 
employer  to  esta  jlish  a  controlled 
access  zone  and  :o  implement  a  safety 
monitoring  syste  m  if  no  other 
alternative  meas  ire  has  been 
implemented  in  the  zone  where 
conventional  fai  protection  is  not  being 
used. 

A  controlled  a  :cess  zone,  discussed  in 
detail  in  §  1928.!  i02(g)  below,  is  defined 
with  control  linf  s  to  form  a  visual  and 
physical  barrier  vhich,  in  this  case, 
prevents  an  emp  oyee  from 
inadvertently  en  ering  the  area 
immediately  ad)  icent  to  the  leading 
edge.  OSHA  not  «,  again,  that  any 
unprotected  sid(  or  edge  of  the  floor  or 
roof  which  is  no  part  of  the  controlled 
access  zone  mus  t  be  guarded  as  required 
by  the  pertinent  provisions  of 
§  1926.502(b)  or  other  protection 
provided  to  emj  loyees  who  may  be 
exposed  to  falls  rom  those  other 
unprotected  sidi  s  or  edges.  Criteria  for 
safety  monitoriii  g  systems  can  be  found 
in  §  1926.502(h) 

A  safety  moni  oring  system  does  not 
provide  a  physic  al  means  of  preventing 
falls  or  arresting  a  fall,  and  therefore, 
will  not  provide  protection  equivalent 
to  that  provided  through  the  use  of  the 
other  fall  protec  ion  measures  proposed. 


Accordingly,  OSHA  has  removed 
these  systems  as  a  direct  alternative  to 
conventional  fall  protection  systems 
under  the  general  rule  for  leading  edge 
work.  However,  as  discussed  above,  the 
final  rule  requires  the  use  of  a  fall 
protection  plan  that  complies  with 
§  1926.502(k)  where  the  employer  can 
demonstrate  that  the  use  of 
conventional  fall  protection  would  be 
infeasible  or  would  create  a  greater 
hazard.  The  following  information  is 
provided  to  assist  employers  in 
determining  if  the  use  of  conventional 
fall  protection  would  be  infeasible  or 
pose  a  greater  hazard  at  a  particular 
work  area  or  for  a  particular  operation. 

OSHA  considers  a  fall  protection 
measure  to  be  infeasible  when  the 
employer  establishes  that  application  of 
that  measure  is  either  functionally 
imworkable  or  would  prevent  the 
performance  of  required  work.  The 
Agency  recognizes  that  there  are 
situations  where  one  or  another  measure 
cannot  be  implemented,  because  of  the 
configuration  of  the  worksite  (for 
example,  where  structures  are  built  so 
close  together  that  nets  cannot  be 
installed)  or  due  td"  circumstances 
during  a  particular  phase  of  the 
construction  process  (for  example, 
where  work  at  the  leading  edge 
precludes  the  use  of  guardrails). 

OSHA  has  consistently  maintained, 
however,  that,  in  general,  at  least  one  of 
the  three  conventional  fall  protection 
measures  mandated  by  subpart  M  can  be 
used  to  protect  employees  at  a  particular 
worksite  from  fall  hazards.  In  particular, 
the  Agency  has  frequently  found  that 
the  use  of  personal  fall  arrest  systems  is 
feasible  even  where  a  guardrail  system 
or  safety  net  system  is  infeasible. 
Further,  equipment  is  generally 
available  to  provide  safe  anchorage 
points  for  personal  fall  arrest  systems.  It 
is  in  this  area  that  preplanning  of  the 
construction  project  is  most  critical. 
Focusing  on  fall  protection  at  the  design 
euid  planning  stages  of  a  construction 
project  will  enable  an  employer  to 
develop  measures  that  protect  affected 
employees  from  fall  hazards. 

OSHA  recognizes  that  the 
applicability  of  alternative  measures 
will  depend  on  the  circumstances  of 
particular  employers  and  work  sites  and 
that  those  circumstances  vary  widely. 
Therefore,  paragraph  (b)(2).  like  the 
provisions  at  §§  1926.501  (b)(12)  and 
(b)(13).  sets  general,  rather  than  specific, 
criteria  for  an  employer  who  seeks  to 
determine  if  it  is  appropriate  to 
implement  a  fall  protection  plan  that 
complies  with  29  CFR  1926.502(k). 

OSHA  has  consistently  maintained 
that  employers  must  consider  the  safety 
of  workers  as  well  as  the  technical 


aspects  of  their  construction  projects.  In 
a  case  involving  existing  §  1926.105(a), 
the  5lh  Circuit  of  the  U.S.  Court  of 
Appeals  has  stated  "lt]he  regulation  in 
question  .  .  .  specifically  dictates  the 
employer's  duty  to  supply  fall 
protection.  The  duty  to  consider 
alternative  methods  of  construction 
which  permits  compliance  with  the 
regulation  is  merely  a  corollary  of  the 
duty  to  comply.  The  petitioner  has 
attempted  to  characterize  this  duty  as  a 
burden  requiring  changes  in  methods  of 
construction;  however,  that 
characterization  ignores  the  employer's 
initial  responsibility  to  comply  with 
OSHA  regulations.  If  an  employer  were 
permitted  to  choose  any  method  of 
construction,  and  subsequently  argue 
that  compUance  with  OSHA  regulations 
was  impossible  because  of  the  method 
of  construction  chosen,  then  the 
regulations  could  be  undermined  in 
manv  instances."  Cleveland  Consol.  v. 
OSHRC,  649  F.2d  1160, 1166  (5lh  Cir. 
1931).  In  addition,  regarding  an 
employer's  duty  to  anticipate  and 
determine  the  need  for  fall  protection, 
the  Occupational  Safety  and  Health 
Review  Commission  has  held  that  the 
employer  "could  have  easily  foreseen 
the  lack  of  open  steel,  given  the  problem 
some  foresight,  and  installed  a  static 
line  in  advance."  AC.  Dellovade,  Inc., 
13  BNA  OSHC  1017, 1020  (No.  83-1189, 
1987). 

OSHA  has  long  acknowledged  that 
there  may  be  circumstances  at  a 
particular  workplace  which  would  make 
it  unreasonable  for  the  Agency  to  pursue 
a  citation.  In  the  enforcement  context, 
OSHA  has  consistently  placed  the 
burden  on  the  employer  in  question  to 
establish  any  such  circumstances  as 
"affirmative  defenses"  to  OSHA 
citations.  The  Agency  has  had 
considerable  experience  in  evaluating 
employers'  efforts  to  establish 
affirmative  defenses  (e.g., 
"impossibility"  (sometimes  also  known 
as  "infeasibility")  and  "greater  hazard" 
defenses)  to  citations.  Based  on  that 
experience.  OSHA  developed  Section 
V.E  of  the  Field  Operations  Manual 
(FOM)  to  guide  OSHA  personnel  in 
assessing  those  defenses. 

Under  Section  V.E.3.b  of  the  FOM.  an 
employer  has  established 
"impossibility"  when  "Compliance 
with  the  requirements  of  a  standard  is:. 
(1)  Functionally  impossible  or  would 
prevent  performance  of  required  work; 
and  (2)  There  are  no  alternative  means 
of  employee  protection. "..Under  Section 
V.E.3.C,  an  employer  has  establishied 
"greater  hazard"  when  "Compliance 
with  a  standard  would  result  in  greater 
hazards  to  employees  than  non- 
compliance and:  (1)  There  are  no 
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alternative  means  of  employee 
protection;  and  (2)  An  application  [for] 
a  variance  would  be  inappropriate. 
Under  Section  V.E.3.d.  an  OSHA 
compliance  officer  who  becomes  aware 
that  an  employer  is  raising  an 
affirmative  defense  is  directed  to  gather 
pertinent  information  and  to  bring  any 
possible  defenses  to  the  attention  of  his 
or  her  supervisor.  That  section  further 
provides  that  a  citation  is  not  issued 
when  OSHA  determines  that  each  and 
every  element  of  an  affirmative  defense 
is  present. 

Paragraph  (b)(2),  as  well  as 
§§  1926.501  (b)(12)  and  (b)(13), 
discussed  below,  reflect  the  Agency's 
longstanding  position,  as  presented  in 
the  FOM,  regarding  the  criteria  for  an 
employer  to  successfully  establish  the 
pertinent  affirmative  defenses. 

OSHA  considers  compliance  with  a 
measure  to  be  "infeasible"  when  it  is 
technologically  impossible  to  do  what  a 
standard  requires  or  when  following  the 
standard  would  prevent  performance  of 
the  work  in  question.  A  contractor 
attempting  to  establish  infeasibility  will 
be  required  to  establish  the  worksite- 
specific  circumstances  that  preclude 
reUance  on  conventional  fall  protection 
to  protect  employees  from  fall  hazards. 
For  example,  the  employer  will  be 
required  to  establish  that  the  available 
personal  fall  arrest  systems  cannot  be 
used  in  a  particular  work  area  due  to 
design  or  equipment  constraints.  The 
employer  will  need  to  indicate  the 
particular  problem  (such  as  inability  to 
provide  safe  anchorage;  danger  of 
lifeline  entanglement;  likelihood  that 
hfelines,  especially  self-retracting 
lifelines,  will  be  mired  in  grout; 
likelihood  that  completion  of  work 
would  be  prevented  by  fall  protection; 
and  inability  of  personal  fall  arrest 
systems  to  function  due  to  the 
configuration  of  the  work  area  for  OSHA 
to  determine  that  the  employer  has 
made  the  necessary  showing  for  use  of 
a  fall  protection  plan.  It  will  not  be 
sufficient  for  the  employer  to  merely 
assert  that  it  is  impossible  to  use  fall 
protection  equipment.  Non-mandatory 
Appendix  E  provides  guidance 
regarding  the  kind  of  considerations 
employers  would  take  into  account  in 
attempting  to  comply  with 
§  1926.501(b)(2),  (b)(12)  or  (b)(13). 

The  Agency  does  not  consider 
"economic  infeasibiUty"  to  be  a  basis 
for  failing  to  provide  conventional  fall 
protection  for  employees  constructing 
leading  edges,  erecting  precast  concrete 
members,  or  performing  residential 
construction  work.  The  Agency  has 
consistently  maintained,  and  the  record 
for  this  rulemaking  shows,  that  the 
industry  can  either  absorb  the  costs  of 


compliance  with  revised  subpart  M  or 
pass  those  costs  along  to  its  customers. 
It  is  well  established  that  all  employers 
must  comply  with  OSHA's  standards 
whether  or  not  they  are  inspected  or 
cited  by  the  Agency.  A.E.  Burgess 
Leather  Co.,  5  O.S.H.  Cas.  (BNA)  1096, 
1097  n.  2  (Review  Commission  1977), 
affd  576  F.2d  948  (1st  Cir.  1978). 

OSHA  has  also  consistently 
maintained  that  "impracticality"  does 
not  excuse  a  contractor  from  compliance 
with  the  requirements  for  fall 
protection.  However,  based  on  OSHA's 
statutory  mandate  to  protect  employee 
safety  and  health  and  to  address  the 
significant  risks  posed  by  fall  hazards,  it 
is  reasonably  necessary  and  appropriate 
to  require  the  protective  measures  set 
forth  in  this  standard.  As  the  RIA  clearly 
shows,  the  requirements  of  revised 
subpart  M  are  both  technologically  and 
economically  feasible  for  the 
construction  industry  and  they  allow  for 
those  limited  situations  in  which 
feasibility  may  be  an  issue. 

As  noted  above,  OSHA  has 
acknowledged  that  there  are  situations 
where  the  implementation  of  a 
particular  fall  arrest  system  would 
create  a  "greater  hazard"  for  employees 
than  they  would  otherwise  encounter. 
Under  current  Agency  practiceT  an 
employer  establishes  the  "greater 
hazard"  defense  to  a  citation  by 
demonstrating  that  the  hazards  created 
by  compliance  with  a  standard  are 
greater  than  those  created  by  non- 
compliance. The  Agency  is  aware  that 
there  are  workplace  situations  where  the 
installation  of  guardrails  or  safety  nets 
could  involve  more  risk,  due  to  the 
nature  or  duration  of  the  exposure,  than 
the  work  for  which  protection  is 
required.  On  the  other  hand,  OSHA  has 
found  that,  as  with  the  "infeasibiUty" 
defense,  the  "greater  hazard"  defense 
does  not  generally  excuse  an  employer 
from  protecting  its  affected  employees 
with  personal  fall  arrest  systems.  In 
particular,  the  Agency  has  found  that 
careful  planning  of  a  construction 
project  enables  the  employer  to  erect 
buildings/structures  into  which  the 
necessary  anchorage  points  for  personal 
fall  arrest  systems  have  already  been 
engineered.  For  example,  in  the  case  of 
precast  concrete  erection,  preplanning 
may  allow  for  lifting  inserts  to  be 
designed  so  that  they  function  as  both 
anchorage  points  for  personal  fall  arrest 
systems  and  as  lifting  inserts. 

OSHA  further  acknowledges  that, 
regardless  of  an  employer's  ability  to 
preplan  for  fall  protection,  there  may  be 
cases  where  the  installation  or  use  of 
personal  fall  arrest  systems  poses  a 
greater  hazard  than  that  to  which 
employees  performing  the  construction 


work  would  otherwise  be  exposed.  1  h- 
Agenc  V  will  expect  an  employer  who 
seeks  to  make  that  case  to  indicate 
specifically  how  compliance  with  th<-- 
requircMiitmt  for  personal  fall  arrest 
systems  would  pose  a  greater  hazard 
OSHA  will  assess  each  such  case  on  its 
particular  merits. 

Paragraph  (b)(3)  sets  fall  protection 
requirements  for  employees  in  hoist 
areas  of  walking  and  working  surfaces 
that  are  6  feet  (18  m)  or  more  above 
lower  It'vnls.  Employees  shall  be 
protected  through  the  use  of  guardrail 
systems  or  personal  fall  arrest  systems. 
If  guardrails  (or(;hains  or  gates  if  they 
are  l>eing  used  in  lieu  of  guardrails  at 
the  hoist  area)  are  removed  to  facilitate 
hoistint;  operations,  then  employees 
who  loan  through  the  access  opening  or 
out  over  the  etigc  of  the  access  opening 
to  perform  their  duties  shall  be 
protected  by  the  use  of  personal  fall 
arrest  systems. 

This  provision,  essentially  identical  to 
the  propo.sed  provision,  is  based  on 
existing  *»  1926.500(g)(5),  which 
addresst»s  the  same  hazard  but  applies 
only  to  material  hoisting  operations  on 
low-pitched  roofs  during  built-up 
roofing  operations.  The  proposal 
extended  the  existing  requirement  to  all 
situations  where  equipment  and 
material  hoisting  operations  are  beinj2 
carried  out  on  floors  and  other  walkiii;.'/ 
working  surfaces.  The  wording  of  thf 
proposed  provision  has  been  revised  fur 
the  sake  of  clarity. 

There  were  two  comments  on  this 
provision.  The  WMACSA  (Ex.  2-56) 
commented  that  the  term  "hoist  areas  ' 
needed  to  be  defined  for  the  sake  of 
clarity.  In  addition,  the  SSFI  (Ex.  2-89) 
requested  that  OSH.A  interpret  the 
"exception"  in  proposed  paragraph 
(b)(3),  because  "the  paragraph  seems 
ambiguous."  OSH.A  believes  that  it  has 
responded  to  the  concerns  of  both 
commenters  by  rewording  the  provision 
to  state  more  clearly  which  type  of  fall 
protection  may  be  used  at  hoist  areas. 
The  revised  provision  clearly 
differentiates  between  working  in  the 
area  where  hoisting  activities  will  take 
place  (e.g.,  the  area  where  materials  are 
to  be  landed)  and  taking  part  in  the 
actual  hoisting  operation  (e.g.,  receiving 
materials  hoisted  by  a  crane).  The 
exception  language  used  in  the  proposal 
has  been  incorporated  into  the  text  of 
final  rule  paragraph  (b)(3)  so  it  is  clear 
tliat  during  hoisting  operations 
employees  must  be  protected  by 
personal  fall  arrest  systems  if  they  Iimh 
through  the  access  opening  or  out  over 
the  edge  to  receive  or  guide  materials 
Otherwise,  the  employer  would  usf 
either  guardrail  systems  or  personal  i .;! 
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killed  if  they  ste 
holes,  fall  throui 
objects  falling 
workplaces  may 
hazards  while  o' 
of  them.  The  p 


arrest  systems  to  protect  workers  at 
hoist  areas. 

Para^ph  {b)('  0  of  the  final  rule 
requires  that  em;  >loyees  be  protected 
from  hazards  asa  xnated  with  holes.  In 
particular,  employees  may  be  injured  or 
into  holes,  trip  over 
holes  or  are  hit  by 
ugh  holes.  Some 
resent  all  of  these 
ers  may  have  only  one 
osed  rule  has  been 
revised  to  indica  te  clearly  which 
protective  measi  res  are  apphcable  to  a 
particular  hole  s  tuation.  OSHA  notes 
that  covers  whic  i  comply  with  the 
criteria  of  §  192e  502(i)  will  protect 
employees  from  ill  of  the  above- 
described  hazards. 

Paragraph  (b)(i)(i)  requires  that 
employees  be  prptected  from  falling  into 
or  through  holes  (including  skylight 
openings)  6  feet  1.8  m)  or  more  above 
lower  levels  by  c  overs  over  the  hole, 
erecting  a  guardj  ail  system  around  the 
hole,  or  by  the  ui  te  of  a  personal  fall 
arrest  system.  Tie  Agency  has  revised 
the  proposed  rul  3  to  include  personal 
fall  arrest  systen  s  as  an  acceptable  fall 
protection  optioi  i  because  OSHA 
believes  that  a  pi  operly  rigged  system 
can  protect  an  employee  from  falling 
though  a  hole.  Paragraph  (b)(4Kii} 
requires  that  em  )loyees  be  protected 
from  tripping  in  or  stepping  into  holes 
by  covers;  and  p  iragraph  (b){4)(iii) 
requires  that  em  )loyees  be  protected 
from  objects  fall  ng  through  holes  by 
covers. 

The  final  rule  differs  from  the 
proposed  rule,  v  hich  was  based  on 
requirements  in  the  existing  standards 
in  §  1926.500(b)  The  existing  standard 
contains  separat  ■!  specific  rules  for 
guarding  floor  o  )enings  and  floor  holes 
in  various  walki  ig/working  surfaces.  In 
the  proposed  ru  b,  OSHA  treated  most 
holes  as  present  ng  the  same  tj'pe  of' 
hazard  and  did  i  lot  address  each 
individual  type  )f  hole  separately.  The 
proposed  rule  a!  50  set  very  specific 
requfrements  foi  the  use  of  covers. 

In  addition,  th  e  proposed  rule  was 
apparently  uncli  ar  with  regard  to 
requirements  foi  protecting  workers 
from  stepping  and  tripping  into  holes 
and  for  protectii  g  workers  from  objects 
falling  through  1  oles.  While  it  appeared 
the  regulatory  la  iiguage  of  the  proposed 
rule  lihiited  pro  ection  from  holes  to 
just  those  situat  ons  where  employees 
could  fall  to  6  fe  5t  or  more  to  lower 
levels,  the  expla  latorj'  discussion  of  the 
provision  in  ^e  preamble  to  the 
proposed  rule  ir  dicated  it  was  the 
Agency's  intent  'that  all  holes  ...  be 
guarded. ..."  (jl  FR  42722).  The 
inconsistency  w  as  brought  to  OSHA's 
attention  by  a  a  mmcnt  from  AGC 


representatives  (Exs.  2-16,  2-47,  and  2- 
92),  who  pointed  out  that  there  was  a 
need  to  clarify  the  definition  or  the 
requirement.  Their  concern  was 
whether  the  Agency  intended  to  cover 
holes  into  which  employees  could  fall 
or  holes  through  which  materials  could 
fall. 

The  California  Department  of 
Industrial  Relations  (CAL/OSHA)  (Ex. 
2-15)  suggested  that  OSHA  allow  a 
standby  employee  safety  monitoring 
system  in  lieu  of  guardrails  when  covers 
were  being  removed  for  short  duration 
work.  The  commenter  stated  that  it  was 
luirealistic  to  require  a  guardrail  where 
a  cover  is  removed  for  passage  of 
equipment  and  material  for  a  short 
duration,  where  a  standby  employee 
could  guard  the  hole.  As  discussed 
above  at  "leading  edges,"  the  use  of 
safety  monitoring  systems  is  thought  to 
be  the  least  protective  of  all  the  systems 
permitted  by  the  final  rule.  For  this 
reason,  OSHA  has  limited  the  situations 
where  the  use  of  safety  monitoring 
systems  is  acceptable  to  roofing 
operations  on  low-sloped  roofs  and  to 
situations  where  the  employer  can 
demonstrate  that  it  is  infeasible  or 
creates  a  greater  hazard  to  use 
conventional  fall  protection  systems  and 
that  employer  has  developed  a  fall 
protection  plan.  OSHA  does  not 
recognize  a  safety  monitoring  system  as 
an  acceptable  means  of  protecting 
workers  exposed  to  falling  into  or 
through  holes.  There  are  other,  more 
protective  measures  that  can  be  taken  to 
address  falls  at  holes,  including  covers, 
guardrail  systems  and  personal  fall 
arrest  systems,  therefore,  OSHA  is  not 
permitting  the  use  of  the  less  protective 
safety  monitoring  system  at  holes. 
Additionally,  the  final  rule  reflects  the 
current  industry  practice  with  regard  to 
protecting  workers  exposed  to  holes  and 
OSHA  does  not  have  any  basis  for 
reducing  the  level  of  protection. 

For  clarification,  OSHA  does  not 
intend  that  a  guardrail  be  erected 
around  holes  while  employees  are 
working  at  the  hole,  passing  materials, 
etc.  Therefore,  if  the  cover  is  removed 
while  work  is  in  progress,  guardrails  are 
not  required  because  they  would  ~ 
interfere  with  the  performance  of  work. 
When  the  work  has  been  completed,  the 
employer  will  be  required  to  either 
replace  the  cover  or  erect  guardrails 
aroimd  the  hole. 

Other  comments  (Exs.  2-31  and  2-56) 
concerned  securing  holes  and  these  are 
discussed  later  in  this  preamble  along 
with  other  comments  on  the  criteria  for 
covers  which  is  addressed  in  paragraph 
§  1926.502(i).  These  comments  prompt 
OSHA  to  remind  employers  and 
employees  that  this  paragraph  (like 


other  paragraphs  in  §  1926.501)  only 
specifies  the  "duty"  requirement  to 
have  fall  protection.  Once  an  employer 
has  chosen  from  among  the  options 
provided  to  meet  this  duty,  he  or  she 
must  then  meet  the  requirements  in 
§  1926.502,  which  sets  the  criteria  and 
conditions  for  use  for  each  of  the 
various  fall  protection  systems  required 
to  be  used  in  §  1926.501. 

Many  comtnenters  responded  to 
Issues  #2  and  #7,  which  raised  questions 
and  concerns  related  to  guarding  holes 
and  the  criteria  for  covers  used  to  guard 
holes.  For  example,  the  Associated 
Builders  and  Contractors,  Inc.  (ABC) 
(Ex.  2-51)  commented  that  they  foiuid 
the  provision  limiting  protection  to 
covers  or  guardrails  was  unnecessarily 
restrictive  because  a  gtiardrail  system 
around  a  3-ihch  hole  would  require  a  3- 
foot  diagonal  guardrail.  OSHA  observes 
that  the  proposed  provision  was  framed 
in  performance-oriented  language  so 
that  employers  would  have  had  the 
flexibility  to  choose  between  guardrails 
and  covers,  based  on  the  circumstances 
at  the  workplace.  OSHA  believes  that 
compliance  with  paragraph  (b)(4)  of  the 
final  rule,  whichever  method  is  chosen, 
will  protect  employees  appropriately. 
OSHA  anticipates  that  employers  will 
use  guardrails  only  in  those  cases  where 
the  size  and  configuration  of  the  hole 
indicate  that  the  use  of  a  guardrail 
would  be  appropriate.  The  ABC  also" 
suggested  that  the  final  rule  allow  the 
same  protection  for  holes  as  OSHA 
proposed  for  leading  edges.  As 
discussed  above.  OSHA  has  revised  the 
proposed  rule  to  allow  the  use  of 
personal  fall  arrest  systems  where  an 
employee  may  fall  through  a  hole,  but 
OSHA  has  not  allowed  the  use  of  safety 
monitoring  systems  to  protect 
employees  from  falling  through  holes. 

Bristol  Steel  &  the  NEA  (E.xs.  2-12 
and  2-43)  stated  that  "Covers  can  be 
more  hazardous  than  no  protection  at  all 
because  workers  can  see  an  uncovered 
hole  but  they  can  unintentionally 
remove  a  cover  and  step  into  a  hidden 
hole."  In  addition,  they  stated  that  ".  .  . 
giiardrails  provide  a  false  sense  of 
security"  because  "Maintenance  of 
guardrails  is  a  serious  problem  when 
various  workers  are  constantly  altering, 
damaging,  or  temporarily  removing 
them."  OSHA  observes  that  it  has 
revised  proposed  §  1926.502(i)  to 
require  that  covers  be  "secured"  when 
installed  to  prevent  their  being  easily 
removed  or  accidentally  displaced.  This 
change  shouldjeliminate  the 
commcnters'  concerns  with  regard  to 
unintentional  removal  of  covers. 

Both  commenters  suggested  control 
zones  to  keep  workers  at  a  safe  distance 
from  holes,  advocating  (like  the  ABC, 
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(Ex.  2-51))  that  paragraph  (b)(4)  address 
holes  the  same  as  the  proposed 
paragraph  (b)(2)  treated  leading  edges, 
allowing  the  use  of  guardrail  systems 
and  safety  monitoring  systems,  among 
other  options.  Finally,  both  Bristol  Steel 
and  the  NEA  stated  that  the  use  of 
.    "attending  persons"  at  unguarded  holes 
was  "impractical  and  dangerous  .  .  . 
because  it  is  so  difficult  to  enforce  and 
so  easy  to  let  lapse  during  a  critical 
moment"  that  "Safety  monitors  for 
workers  performing  the  work  and 
control  zone  systems  for  other  workers 
in  the  area  should  be  considered 
.   minimum  safety  precautions."  As  noted 
above,  the  Agency  shares  the 
commenters'  concerns  about  the 
adequacy  of  the  protection  provided  by 
safety  monitoring  systems. 

Based  on  review  of  the  comments, 
OSHA  has  concluded  that  the  feasibility 
concerns  that  led  the  Agency  to  allow 
use  of  controlled  access  zones  and 
safety  monitoring  systems  are  not 
present  with  regard  to  holes.  Further, 
OSHA  does  not  believe  that  the  use  of 
controlled  access  zones  and  safety 
n\onitoring  systems  would  adequately 
protect  employees  working  in  proximity 
to  holes. 

Paragraph  (b)(5)  requires  employees 
working  on  formwork  and  reinforcing 
steel  6  feet  or  more  above  lower  levels 
to  be  protected  by  a  personal  fall  arrest 
sy.stem.  safety  net  system  or  positioning 
device  system.  This  provision  is 
identical  to  proposed  §  1926.501(b)(5). 
In  addition.  OSHA  notes  that  with  one 
exception  (discussed  below),  paragraph 
(b)(5)  presents  the  same  requirement 
currently  found  in  §  1926.701(f)(2)  of 
the  concrete  and  masonry  standard.  The 
requirement  in  §  1926.701(f)(2)  is  being 
relocated  to  subpart  M  because,  as 
explained  earlier^  OSHA  is 
consolidating  virtually  all  construction 
fall  protection  requirements  in  subpart 
M,  Fall  Protection. 

As  OSHA  explained  in  the  proposal, 
positioning  devices  are  essentially  body 
belts  or  body  harnesses  that  are  attached 
by  short  lanyards  to  the  work  surface, 
allowing  a  worker  to  perform  a  job  with 
bptli  hands  free.  While  existing 
§  1926.701(f)(2)  does  not  provide  for  the 
use  of  positioning  devices.  OSHA  has 
determined  that  such  devices,  used  in 
compliance  with  §1926. 502(e)  of  the 
final  rule,  will  provide  appropriate 
protection  for  affected  employees.  As 
stated  in  the  proposal;  because  of  the 
short  length  of  the-lanyard 
(approximately  9  to  18  inches, 
depending  on  how  it  is  rigged),  the  use 
of  positioning  devices  does  not  pose  a 
significant  fall  hazard.  The  criteria  for 
positioning  devices  systems  as  provided 
by  §  1926.502(e)  are  discussed  below. 


Paragraph  (b)(6)  requires  ramps, 
nmways,  and  other  walkways  to  be 
equipped  with  guardrails.  As  discussed 
below,  the  final  rule  is  essentially  the 
same  as  the  proposed  rule  and  is  very 
similar  to  existing  §§  1926.500(d)(2)  and 
1926.651(11(1),  which  address  fall 
protection  for  runways  and  excavations, 
respectively. 

OSHA  proposed  to  revise  existing 
§  1926.500(d)(2)  by  changing  the  4-foot 
threshold  for  fail  protection  to  a  6-foot 
threshold,  so  that  this  provision  limit 
conforms  with  the  other  fall  protection 
provisions.  In  addition  to  ramps  and 
rimways,  the  proposal  was  expanded  to 
include  all  walkways  and  bridges  where 
a  fall  hazard  exists,  not  just  those  over 
excavations  addressed  in  the  existing 
rules.  OSHA  notes  that  existing 
§  1926.651(1)(1)  of  the  excavation 
standards  is  also  being  revised  to  make 
it  clear  that  guardrails  on  walkways 
built  over  excavations  must  meet  the 
requirements  of  revised  subpart  M. 

OSHA  has  revised  proposed 
paragraph  (b)(6)  by  removing  the  word 
"bridges"  from  the  list  of  surfaces 
covered  by  the  provision.  The  removal 
of  the  word  "bridges"  was  prompted  by 
a  comment  from  tiie  Wisconsin  Road 
Builders  Association  (WRBA)  (Ex.  2- 
154)  which  pointed  out  that  they  had 
been  engaged  in  bridge  building  for  over 
40  years  and  that  their  company  uses 
body  belts  90  percent  of  the  time  and 
harnesses  10  percent  of  the  time  when 
working  on  bridges  over  water.  OSHA 
was  unsure  whether  this  commenter 
was  objecting  to  the  requirement  of  the 
proposal  which  specifically  required 
"guardrails"  on  bridges  used  as 
walkways,  or  if  the  commenter  was 
suggesting  that  body  belts  be  allowed  to 
protect  workers  crossing  over  bridges.  In 
any  event,  the  comment  alerted  OSHA 
that  the  term  "bridges"  as  used  here 
could  be  understood  to  mean  bridges 
other  than  those  used  as  walkways.  The 
Agency  notes  that  paragraph  (b)('6)  does 
not  apply  to  the  use  of  personal  fall 
arrest  systems  or  safety  net  systems  to 
protect  workers  from  falling  while 
bridges  are  being  constructed.  Rather, 
§  1926.501(b)(1)  covers  bridges  under 
construction,  and  it  requires  employers 
to  protect  employees  from  falls  off  ' 
unprotected  sides  and  edges  of  bridges 
with  guardrail  systems,  safety  net 
systems,  or  personal  fall  arrest  systems. 
OSHA  beUeves  that  only  guardrails  can 
provide  appropriate  fall  protection  for 
workers  as  they  cross  over  ramps, 
runways  and  other  walkways. 
•   Another  commenter  (Ex.  2-56) 
suggested  that  OSHA  define  "ramps, 
walkways  and  bridges."  pointing  out 
that  "walkways"  is  defined  as  a  part  of 
a  scaffold  in  the  proposed  scaffold 


standard.  As  the  commenter  pointed 
out.  a  definition  for  "walkways"  has 
been  provided  in  the  scaffold 
regulations  becausd^e  term  has  a 
lurique  meaning  as  it  applies  to 
scaffolds.  The  Agency  notes  that  a 
definition  in  subpart  L  does  not  apply 
to  terms  used  in  subpart  M.  OSHA  has 
determined  that  there  is  no  need  to 
define  the  terms  based  on  the  Agency's 
belief  that  the  use  of  the  terms— ramps, 
runways,  and  walkways— in  this 
subpart  is  consistent  with  the 
definitions  provided  by  any  standard 
dictionary. 

Paragraph  (b)(7)  requires  that  the 
edges  of  excavations  which  are  not 
readily  seen  (i.e..  concealed  from  view 
by  plant  growth,  etc.)  be  protected  with 
guardrail  systems,  fences,  or  barricades 
to  prevent  employees  from  falling  into 
them  if  the  excavation  depth  is  6  feet  or 
more.  In  addition,  walls,  pits,  shafts, 
and  similar  excavations  with  depths  of 
6  feet  or  more  shall  be  guarded  to 
prevent  employees  from  falling  into 
them.  The  only  difference  between  the 
proposed  requirements  and  the  final 
rule  is  that  the  option  to  use  signs  as  an 
alternative  means  of  protection  has  been 
removed.  The  final  rule  is  also 
essentially  the  same  as  the  existing 
requirement  in  §1926.651{1)(2).  which 
is  being  removed  from  subpart  P  and 
incorporated  into  subpart  M  because  it 
addresses  fall  protection.  As  OSHA 
explained  in  the  proposal,  although 
employers  are  not  generally  required  to  - 
provide  guardrail  systems  at 
excavations,  the  Agency  believes  that 
barricades  are  necessary  for  excavations 
that  are  obscured  from  view,  because  of 
plant  growth  or  other  barriers,  when  the 
fall  distance  is  at  least  6  feet. 

In  response  to  the  proposal  and  to 
Issue  #12.  regarding  the  use  of  m:-:is  as 
an  alternative  to  barricades  at  obscured 
excavations.  CAUOSHA  and  the  State 
of  Maryland  (MOSH)  (E.xs.  2-15  and  2- 
31)  objected  to  the  use  of  signs  as  a 
means  of  protecting  employees  from 
falling  info  excavations.  MOSH  (Ex.  2- 
31)  contended  that  excavations  and 
trenches  should  be  guarded  whether 
they  can  be  seen  or  not.  That  view  was 
echoed  by  commenters  [Exs.  2-19.  2-46. 
and  2-99)  who  stated,  in  addition,  that 
signs  alone  were  not  effective. 

Another  commenter,  the  Tennessee 
Valley  Authority  (TVA)  (Ex.  2-20). 
commented  that  "Signs  can  be  useful  as 
an  indicator  of  a  hazard  but  should  only 
be  used  in  conjunction  with  other 
measures  to  provide  employee 
protection."  Yet  another  commenter.  the 
National  Constructors  Association 
(NCA)  (Ex.  2-^5),  commented  that  "the 
u.se  of  physical  barriers  to  prevent 
access  to  high  exposure  areas  has  been 
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sufficient  and  we)  do  not  see  any  need 
for  new  requir  nients." 

On  the  other  hand,  some  commenters 
(Exs.  2-16,  2—  7.  and  2-92)  supported 
the  use  ofsigni,  noting  they  had"*  *  * 
been  used  sua  essfully  for  this  piupose 
in  the  past,  de  tending  upon  the  type 
exposure  or  p£  rticular  situation."  Some 
other  commen  ers  (Exs.  2-12  and  2^3) 
recommended  that  OSHA  promulgate 
the  standard  ai  proposed.  In  addition, 
some  commen  ers  (Exs.  2-16.  2-47,  2- 
92.  and  2-140  suggested  that  the 
requirement  b  ilonged  in  the  excavation 
subpart.  (OSHA's  reasons  for  placing 
most  fall  prote  ::tion  provisions  in 
subpart  M  hay ;  been  discussed  earlier 
in  this  preamb  e). 

The  SSFI  (E  c.  2-89)  supported  the  use 
of  signs  when  ao  other  fall  prevention 
measures  coul  i  be  utiUzed.  They  also 
supported  sigi  s  in  conjimction  with 
other  measure ;.  The  ACCSH 
recommended  that  obscure  excavations 
be  protected  n  at  only  by  barricades  and 
warning  signs  but  with  hghts  if  needed 
for  nighttime  (iperation.  (Tr.  6/10/87; 
pp.  134-135). 

Based  on  its  review  of  the  record, 
OSHA  agrees  vith  those  commenters 
who  have  stat  id  that  signs,  alone,  would 
not  adequatel  '  protect  employees  and 
has  revised  pi  jposed  paragraph  (b)(7) 
accordingly. 

Paragrap'h  f  )){8)  requires  employers  to 
protect  emplo  yecs  from  falling  onto 
dangerous  eqi  ipment.  Paragraph 
(b)(8)(i)  provii  !es  that  where  a  floor, 
roof,  or  other  A'a  Iking  or  working 
surface  is  less  than  6  feet  above  such 
hazards,  emp  oyoes  shall  be  protected 
by  guardrails  3r  equipment  guards  that 
shield  the  hai  ard.  Paragraph  (b)(8)(ii) 
requires  that  (  mployers  protect 
employees  or  floors,  roofs,  and  other 
walking  or  w<  irking  surfaces  6  feet  or 
more  above  d  mgerous  equipment  with 
guardrail  syst  i;ms,  personal  fall  arrest 
systems,  or  St  fety  net  systems. 
"Dangerous  equipment"  is  defined  in 
§  1926.500(b)  as  equipment  such  as 
pickling  or  g£  Ivanizing  tanks, 
degreasing  ui  its.  machinery,  electrical 
equipment  ai  d  other  units  which,  as  a 
result  of  fonr  or  function,  may  be 
hazardous  to  employees  who  fall  onto  or 
into  such  eqt  ipment.  These 
requirements  are  identical  to  the 
proposed  pre  visions,  which  were  based 
on  existing  p  ovisions  in  §  1926.500(d) 
(4)  and  (5). 

There  was  one 'comment  on  this 
provision.  Tie  SSFI  (Ex.  2-89), 
directing  its  i  :omment  to  paragraph 
(b)(8)(ii),  Stat  sd  "It  is  recommended  that 
all  employee  >  above  dangerous 
equipment  b  s  protected  by  a  guardrail 
system  or  by  body  belt/harness  system 
or  safely  net  system.  There  should  be  no 


limitations  regarding  the  height  in 
which  the  employee  should  be 
protected." 

The  SSFI  did  not  further  elaborate  on 
their  comment.  OSHA  observes  that  the 
two  requirements  of  this  paragraph 
differ  in  the  options  from  which 
employers  must  choose  to  protect 
employees  based  on  the  distance 
between  the  employee  and  the 
dangerous  equipnieait  with  which  the 
potential  for  contact  exists.  OSHA 
proposed  only  two  options — the  use  of 
guardrail  systems  or  the  use  of 
equipment  guards — where  the  fall 
distance  is  loss  than  6  feet  (1.8  m) 
because  the  use  of  safety  net  systems  or 
personal  fall  arrest  systems  would  not 
be  appropriate.  Specifically,  the  Agency 
believes  that  if  a  personal  fall  arrest 
system  or  a  safety  net  system 
conforming  to  the  criteria  in  §  1926.502 
were  used  where  the  fall  distance  is  less 
than  6  feet,  the  employee's  fall  may  not 
be  arrested  before  contact  was  made 
with  the  equipment.  On  the  other  hand, 
where  ample  distance  exists,  i.e.,  more 
than  6  feet  (1.8  m),  the  conventional  fall 
protection  systems  would  all  be 
protective.  By  contrast,  equipment 
guards  would  not  be  an  appropriate 
option  because  they  would  not  protect 
employees  from  such  falls.  For  the 
reasons  stated  above,  OSHA  proposed 
options  that  it  considered  most 
appropriate  to  protect  employees  taking 
into  consideration  the  fall  distances  and 
hazards  involved.  OSHA  believes  that 
paragraph  (b)(8),  as  proposed, 
appropriately  addresses  the  pertinent 
hazard.  Therefore,  OSHA  promulgates 
paragraph  (b)(8)  unchanged. 

Paragraph  (b)(9)  addresses  the  fall 
protection  requirements  for  employees 
engaged  in  overhand  bricklaying 
operations  and  related  work,  except  as 
set  in  §1926.451(g){l)(vii).  These 
employees  are  involved  in  the 
construction  of  masonry  walls  and  must 
lean  over  the  wall  to  complete  the  joint 
work.  Related  work,  as  used  in  this 
paragraph,  means  mason  tending  as  well 
as  electrical  work  that  must  be 
incorporated  into  the  brick  wall  during 
the  bricklaying  process. 

Paragraph  (b)l9)(i)  requires  that 
employees  performing  overhand 
bricklaying  and  related  work  6  feet  (1.8 
m)  or  more  above  lower  levels  to  be 
protected  by  guardrail  systems,  safety 
net  systems,  personal  fall  arrest  systems, 
or  they  must  work  in  a  controlled  access 
zone.  However,  when  these  employees 
are  reaching  more  than  10  inches  (25 
cm)  below  die  level  of  the  walking/ 
working  surfaces,  only  guardrail 
systems,  safety  net  systems  or  personal 
fall  arrest  systems  are  permitted  to  be 
used  under  paragraph  (b)(9)(ii). 


controlled  access  zones  are  not 
acceptable  in  this  situation. 

OSHA  has  repeatedly  stressed  that 
employees  exposed  to  the  risk  of  falling 
should,  in  general,  be  protected  by  one 
of  the  three  conventional  systems — 
guardrail  systems,  safety  net  systems 
and  personal  fall  arrest  systems. 
However,  OSHA  also  recognizes  that  the 
use  of  such  systems  sometimes  is  not 
feasible  when  overhand  bricklaying  and 
related  operations  are  taking  place.  In 
particular,  guardrails  may  interfere  with 
the  performance  of  work;  safety  net 
systems  often  cannot  be  safely  attached 
to  or  supported  by  the  structure;  and 
personal  fall  arrest  systems  often 
become  tangled  or  pose  serious  trip  and 
fall  hazards.  After  extensive 
consultation  with  the  Mason 
Contractors  of  America,  the 
International  Union  of  Bricklayers  and 
Allied  Craftsmen,  the  Laborer's 
International  Union  of  North  America, 
and  the  ACCSH.  OSHA  proposed  to 
allow  the  use  of  a  control  zone  (now 
referred  to  as  a  controlled  access  zone), 
as  an  additional  option  that  could  be 
used  in  those  situations  where 
conventional  fall  protection  systems 
were  not  feasible  and  the  employees 
were  not  reaching  more  than  10  inches 
(25  cm)  below  the  walking/working 
level. 

The  criteria  for  controlled  access 
zones  are  set  in  §  1926.502(g).  In  brief, 
a  control  zone  Une  prevents  non- 
overhand-bricklaying  employees  from 
inadvertently  entering  the  area 
immediately  adjacent  to  the  fall  hazard 
and  the  controlled  access  zone 
designates  the  area  where  overhand 
bricklaying  may  be  performed  without 
the  use  of  guardrails,  safety  nets,  or 
personal  fall  arrest  systems  as  fall 
protection.  However,  paragraph  (b)(9)(ii) 
provides  that  whenever  an  overhand 
bricklayer  reaches  more  than  10  inches 
(25  cm)  below  the  walking  or  working 
surface,  the  bricklayer  must  be  protected 
by  one  of  the  "conventional"  systems 
listed  in  paragraph  (b)(9)(i)— guardrail 
systems,  safety  net  systems  or  personal 
fall  arrest  systems.  When  OSHA 
proposed  this  requirement,  it  explained . 
it  was  doing  so  because  it  believed  that 
the  additional  leaning  presents  a 
sufficient  additional  fall  hazard  to 
warrant  such  protection.  OSHA 
anticipates  that  employers  will  comply 
with  paragraph  (b)(9)(ii)  by  having 
employees  use  personal  fall  arrest 
systems  that  will  restrain  employees    - 
firom  falling  to  lower  levels. 

It  is  important  to  note  that  controlled 
access  zones  are  not  permitted  to  be 
used  as  protection  for  employees 
performing  overhand  bricklaying  and 
related  work  who  are  exposed  to  fall 


hazards  associated  with  hoist  areas; 
holes;  ramps,  runways,  and  other 
walkways,  and  dangerous  equipment.  In 
these  situations,  fall  protection  must  be 
provided  by  compliance  with  die 
paragraphs  addressing  the  specific 
hazard,  (i.e..  paragraphs  (b)(3),  (4),  (6), 
and  (8)),  as  appropriate.  For  example,  a 
vyorker  performing  overhand  bricklaying 
work  near  a  floor  hole  would  have  to'  be 
protected  as  required  by  parngra},h 
(b)(4)  even  when  the  hole  is  located 
within  the  area  marked  by  a  control 
zone  line.  Another  example  is  a  worker 
performing  overhand  bricklaying  work 
above  dangerous  equipment.  The 
provisions  of  paragraph  (b)(8)  would 
apply;  .a  controlled  access  zon&  woufd 
not  be  an  acceptable  method  of  fall 
protection.  The  final  rule  is  identical  to 
the  proposed  rule,  except  that,  as 
explained  below.  OSHA  has  added  a 
note  referencing  subpart  L  for  regulation 
of  bricklaying  work  performed  from 
scaffolds.  '  - 

The  Mason  Contractors  Association  of 
America  (MCAA),  International  Union 
of  Bricklayers  and  Allied  Craftsmen; 
and  the  Lal)orers  International  Union  of 
North  America,  (Ex.  2-95)  commented 
in  support  of  the  proposed  provision. 
The  MCAA  referred  to  tlie  proposed 


provision  as 


*  the  most 


reasonable,  prsriical  and  economical 
and,  above  all,  the  safest  method  tiiat 
can  be  devised  for  installing  masonry 
products  wdth  the  overhand  method." 
OSHA  concurs  with  the  assessment  of 
the  MCAA  v«th  regard  to  this  provision. 
Ih  addition,  the  WMACSA  (Ex.  2-56) 
stated  that  overhand  bricklaying  should 
be  prohibited  as  a  practice,  particularly 
when  the  work  can  be  done  from  a 
scaffold.  The  MCISC  (Ex.  2-140) 
commented  that  "Guardrail  systems  for 
scaffolds  should  be  spelled  out  in 
scaffold  standards."  OSHA  agrees  that  it 
is  appropriate  for  bricklaying  performed 
from  scajffolds  to  be  regulated  under 
subpart  L.  Scaffolds,  rather  than  under 
subpart  M  and,  accordingly,  the  Agency 
is  adding  a  note  to  subpart  L  which  so  . 
indicates.  The  MCISC  also  commented 
in  support  of  the  proposed  provision, 
statuig  its  belief  that  no  fall  protection  ' 
was  needed  when  bricklaying 
operations  were  conducted  from  inside 
a  building,  except  when  reaching  more 
than  10  inches  below  die  working 
surface.  In  response,  it  should  be 
pointed  out  that  one  of  Lhe  options  in 
paragraph  (b)(9)(i)  is  to  allow  overhand 
bricklaying  workers  reacliing  less  than 
10  inches  below  the  walking/working 
surface,  to  work  in  a  controlled  access 
zone  which  essentially  allows  the  work 
io  be  done  without  fall  protection,  just 
iio  the  MCISC  is  recommending  for  work 


conducted  inside  a  building.  This 
option  is  not  a  fall  protection  system  per 
se,  but  rather  s  method  which  limits  the 
exposure  to  the  fall  hazard  to  those 
workers  actually  involved  in  the 
bricklaying  operation. 

Paragraph  lb)(10)  applies  to 
employees  performing  roofing 
operations  on  low-slope  roofs  with 
unprotected  sides  and  edges  6  feet  (1.8 
m)  or  more  above  lower  levels.  It 
requires  that  employers  protect 
employees  from  fall  hazards  by  either  a 
guardrail  system,  safety  net  system,  or 
personal  fall  arrest  system.  Or. 
employers  must  use  a  combination  of 
warning  line  systems  and  guardrail 
.  systems,  warning  line  systems  and 
safety  net  systems,  warning  line  systems 
and  personal  fall  arrest  system,  or 
warning  line  systems  and  safety 
monitoring  system.  If,  however,  the  roof 
is  50  feet  (15.25  m)  or  less  in  width,  the 
emploj-er  may  protect  employees  by  the 
use  of  a  safety  monitoring  system  alone. 
-  As  with  paragraph  (b)(9),"discussed 
above,  the  provisions  of  paragraph  (b) 
which  cover  hoisting  areas,  holes,  ramps 
and  runways,  and  dangerous  equipment 
apply  notvrithstanding  the  provisions  of 
paragraph  (b)(10).  The  rationale  for 
these  exceptions  is  the  same  as  that 
provided  in  tlie  discussion  of  paragraph 
(b)(9),  above. 

The  final  provision  differs 
substantially  from  the  proposal.  Under 
the  proposed  rule,  employees 
performing  "built-up  roofing  operations 
(meaning  the  application  of  hot  tar  or 
bitumen)  on  low-pitched  roofs"  were  to 
be  protected  as  required  in  existing 
§  1926.500(g).  Employees  performing 
other  roofing  operations  on  low-slope 
roofs  and  exposed  to  falling  6  feel  (1.8 
m)  or  more  to  lower  levels  would  have 
been  covered  by  paragraph  {b)(l)  which 
applies,  in  general,  to  any  walking/ 
working  surface  with  unprotected  sides 
and  edges  6  feet  (1.8  m)  above  lower 
levels.  The  proposed  parag.raph  was 
effectively  identical  with  the  provisions 
of  existing  §  1926.500(g)  for  "built-up" 
roofing  operations. 

OSHA  promulgated  existing 
§  1926.500(g)  because  it  recognized  that 
the  use  of  guardrail  syste-Tis,  safety  net 
systems,  and  personal  fall  arrest  systems 
could  pose  feasibility  problems  or 
greater  hazard.  OSHA  discussed  the 
reasons  for  this  belief  when  it  published 
the  final  nde  for  the  built-up  roofing 
standard  (45  FR  75519).  In  particular,  in 
the  preamble  to  that  final  rule.  OSH.'V 
stated  the  following: 

.  Guardrails  are  often  used  lo  provide  fall 
protection  and  are  required  for  open-sided 
floors  and  platforms  by  1926..500(d)(1). 
However,  although  guardrails  can  be  used 
during  construction  of  a  roof  deck,  they  must 


be  removed  prior  to  the  application  of  roof 
waterproofing  membranes  and  related  sheet 
metal  work  a!  the  roof  edge.  According  to  a 
report  by  the  engineering  firm  of  Simpson. 
Gumpertz  and  Heger  (Citation  omitted],  the 
reason  guardrails  must  be  removed  is  that, 
unless  mounted  on  a  parapet  wall,  guardrails 
are  normally  mounted  on  t.hetoof  deck  and 
impede  the  application  of  the  roof 
membrane.  The  use  of  freestanding  guardrail 
systems  as  an  alternative  is  li.T.ited  since 
such  guardrails  mast  also  be  moved  out  of 
the  way  when  the  membrane  is  applied  near 
roof  edges  and  thus  they  are  not  a  solution 
to  the  problem  of  providing  fall  protection. 
Other  potential  concerns  i.-.clude  the  increase 
in  cost  and  ti.me  required  to  erect  guardrails 
and  the  question  of  whether  guardrails  are 
needed  when  the  work  to  be  performed  is  not 
near  the  roof  edge.  These  problems  exist 
whether  the  work  being  done  is  a  rerooHng 
operation  on  an  existing  buildrng  or  the 
application  of  a  new  roof  on  new 
construction.  [45  FR  75619) 

In  die  1980  final  rule.  OSHA  also 
acknowledged  that  this  same  report, 
prepared  for  the  National  Roofing 
Contractors  Association  (NRCA). 
concluded  that  guardrails  make  orderly 
built-up  roofing  work  impossible  and  do 
not  offer  the  desired  protection,  since 
they  must  be  removed  prior  to  the 
completion  of  roof  side  and  edge 
finishing  work.  The  report  also 
discussed  the  reascns  other 
conventional  guarding  systems  were  not 
appropriate.  A  full  discussion  is 
contained  1980  Federal  Register  notice. 
At  that  time.  OSHA  concluded  as 
follows: 

OSHA  believes  that  the  difficulties  with 
conventionol  guarding  sysier-s  (rtft-rred  lo  in 
the  standard  as  "motion-stopping-safety 
(MSS)  systems")  during  theV-erfonnanre  of 
built-up  roofing  work,  will  be  avoided  by 
allowing  the  use  of  a  warning  line  and/or 
safety  monitoring  system.  OSF'A  explained 
that  a  Karnir.g  line  "serves  to  warn  and 
remind  employees  that  they  are  approaching 
or  working  near  a  fall  hazard  by  providing  a 
direct  phj'sical  contact  with  the  employee. 
The  contact  attracts  the  employee's  attention, 
enabling  the  employee  to  stop  in  time  to 
avoid  failing  off  the  roof.  The  safety 
monitoring  systems  is  a  verbal  warning 
system.  OSlL\  describes  the  warning  line 
systems  with  safety  monitoring  systcins  as  an 
"alterniitive  systtm  of  fall  protection"  which 
are  "not  intended  to  ser\'e  as  positive  fall 
restraints,  but  only  as  wami;ig  systems." 

At  the  time  of  the  proposed  rule. 
OSHA  relied  on  the  information 
available  from  the  1980  rulemaking -for 
built-up  roofing  wotk.  Being  unaware  of 
any  fall  protection  system  that  could  he 
used  in  all  cases  and  thus  could 
eliminate  the  need  for  alternative 
systems  such  as  the  warning  line  system 
with  safety  monitoring  system.  OSHA 
proposed  to  continue  its  existing 
requirements  but  to  seek  public 
comment  on  other  methods  of 
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protecting  wo  rkers  from  fall  hazards  at 
the  edge  of  lo  v-sloped  roofs  (flat  roofs) 
during  roofin; ;  work.  In  this  regard, 
OSHA  raised  :oncems  about  the  height 
at  which  fall  Protection  should  be 
required  for  v  ork  on  low-sloped  roofs. 
Comments  on  this  issue  and  other 
concerns  rega  rding  paragraph  (b)(10)  are 
discussed  bel  )w. 

In  addition,  the  existing  provisions 
used  the  terms  "ground"  and  "eaves," 
respectively,  i  is  tie  points  between 
which  the  hei  ght  criteria  is  to  be 
measured.  0£  HA  proposed,  instead,  to 
use  the  terms  "lower  levels"  and 
"unprotected  sides  and  edges."  OSHA 
believed  the  j  roposed  language  change 
would  elimin  ite  confusion,  since  some 
roofs  do  not  I  ave  eaves,  and  other  roofs 
are  greater  dii  tances  above  the  ground 
than  above  th  s  nearest  lower  level 
(penthouse  rt  ofs,  for  example). 

OSHA  also  proposed  to  permit  built- 
up  roofing  w(  irk  on  low-pitched  roofs 
with  a  fall  di!  tance  less  dian  16  feet 
writhout  the  u  se  of  any  of  the  fall 
protection  sy  items  required  for  other 
roofing  work  or  required  for  higher  work 
involving  "bv  ilt-up"  roofing  work.  This, 
too,  was  cons  istent  with  the  existing 
requirements  in  §  1926.500(g),  discussed 
above  (see  45  FR  75618). 

Issue  #11  r  (quested  comment, 
including  coj  t  and  injury  data,  on 
lowering  the  all  protection  threshold 
for  built-up  r  jofing  from  16  feet  to  6 
feet.  OSHA  s  ated  that  the  16- foot 
exemption  fc  r  built-up  roofing  work  was 
not  approprii  te  and  that  a  6-foot 
threshold  wa  5  both  more  appropriate 
and  more  coi  sistent  with  the  other 
provisions  ol  subpart  M.  OSHA 
maintained  t  lat  the  contemplated 
change  woul  i  not  affect  many  built-up 
roofing  empl  jyers  because  the  option  to 
use  a  safety  i  lonitoring  system  on  low- 
pitched  roofi  with  widths  of  less  than 
50  feet  woul( ,  encompass  nearly  all 
roofs  less  tha  n  16  feet  above  lower 
levels. 

OSHA  rec(  ived  over  70  written 
comments  ir  response  to  this  issue, 
mostly  from  -oofing  contractors 
supporting  v  ews  expressed  by  the 
National  Roc  fing  Contractors 
Association  NRCA).  Virtually  all  of  the 
commenters  stated  that  roofs  with 
widths  of  50  feet  or  less  were  not 
necessarily  a  Iso  less  than  16  feet  above 
lower  levels,  Thus,  the  commenters  felt 
that  their  coi  npliance  burdens  would  be 
greatly  incre  ised  if  the  threshold  height 
for  providin  ,  fall  protection  was 
reduced  to  6  feet.  The  commenters 
supported  tt  e  existing  language  (16-foot 
threshold)  a;  the  standard  industry 
practice  and  as  an  appropriate  response 
to  fall  hazar(  s  (Exs.  2-52.  2-58,  2-59. 
2-61,  2-72,  !-90,  2-91,  2-93,  2-111,  2- 


119,  2-122,  2-141,  2-143,  2-144,  and  2- 
161). 

Also,  the  NRCA  commenters  favored 
continuation  of  the  existing  rules  with 
regard  to  built-up  roofing.  These 
commenters  stated  that  there  was  no 
need  to  protect  workers  from  falling  off 
unprotected  sides  and  edges  of  low- 
slope  roofs  until  the  fall  distance 
exceeded  16  feet.  They  also  stated  few 
injuries  have  resulted  from  such  falls 
and  that  the  cost  of  providing  protection 
would  exceed  the  benefits. 

For  example,  the  American  Roofing 
and  Sheet  Metal  Co.  (Ex.  2-86) 
commented  that  "We  have  e.xperienced 
no  injuries  from  falls  at  roof  perimeters 
and  do  not  recognize  this  hazard  to  be 
significant  compared  to  other  hazards  of 
roofing  work." 

One  statistic  frequently  cited  by 
NRCA  commenters  indicated  that  only 
one  percent  of  losses  were  due  to  falls 
and  most  falls  were  experienced  when 
workers  fell  through  holes.  Howe\'er, 
the  commenters  did  not  explain  what 
was  meant  by  "one  percent  of  losses." 
The  H.B.  Fishman  &  Co.  (Ex.  2-70) 
commented,  "Again  of  the  utmost 
importance  is  that  holes  in  the  deck, 
penetrations  and  other  openings  be 
properly  protected.  This  is  where  the 
majority  of  injuries  occur." 

The  Roofing  Association  of  Long 
Island  (Ex.  2-144)  commented  that  "The 
experience  gathered  from  other 
contractors  as  well  as  our  own 
employees  indicates  that  incidents  of 
accidents  as  a  result  of  falls  from  the 
perimeter  of  the  roof  are  less  frequent 
than  the  accidents  resulting  from  falls 
through  roof  openings  within  the 
perimeter." 

The  Florida  Service  Roofing  and 
Sheet  Metal  Company  (Ex.  2-147) 
commented  that  "Our  experience, 
spanning  65  years,  reveals  that  falls 
from  the  perimeter  of  roofs  have  been  so 
minimal  that  they  can  be  considered  to 
have  been  virtually  non-existent.". 
OSHA  notes  that  from  the  period  of 
1985-1989,  297  fatalities  involving  falls 
from  roofs  were  investigated  by  OSHA 
(Ex.  30).  While  OSHA  cannot  state 
specifically  if  all  of  those  falls  occiured 
from  the  perimeter  of  roofs,  it  is 
reasonable  to  assume  that  the  number  of 
fatalities  from  the  roof  perimeter  is  high. 

Other  commenters  suggested  that 
OSHA  revise  part  of  the  proposed 
provision.  Specifically,  two  commenters 
(Exs.  2-108  and  2-111)  noted  that  the 
proposal  implied  that  on  roofs  with 
widths  of  50  feet  or  less,  the  use  of  a 
safety  monitoring  system  was  the  only 
permitted  system,  rather  than  stating 
that  it  was  an  acceptable  system.  OSHA 
acknowledges  that  proposed  paragraph 
(b)(10}  could  be  misunderstood  to  allow 


only  safety  monitoring  systems  when  a 
roof  is  50  feet  wide  or  less.  The  Agency 
has  revised  the  proposed  language  to 
indicate  clearly  that  on  a  roof  50  feet  or    .. 
less  in  width,  the  use  of  a  safety 
monitoring  system,  without  the  warning 
line,  is  one  of  the  measures  allowed. 
OSHA  allows  the  use  of  a  safety 
monitoring  system  without  the  warning 
line  on  these  narrow-width  roofs 
because  if  warning  lines  were  erected  as 
prescribed  in  the  standard,  there  would 
be  little  roof  area  remaining  in  which 
work  could  be  performed. 

The  ACCSH  (Tr.  6/10/87;  pp.  133- 
134)  recommended  that  OSHA  change 
the  16-foot  threshold  to  6  feet  and  that 
safety  monitors  be  allowed  only  where 
employees  are  working  on  built-up 
roofs.  Three  other  commenters  also 
supported  the  6-foot  rule  (Exs.  2-33,  2- 
46,  and  2-99).  NIOSH  (Ex.  2-33) 
commented  that  allowing  the  16  foot 
exemption  was  "inadequate"  and 
recommended  that  a  maximum  fall 
distance  of  6  feet  be  set  as  appropriate 
for  both  low-slope  roofs  and  steep  roofs. 
They  further  suggested  that  the  use  of 
safety  monitoring  systems  for  flat  and 
low-slope  roofs  might  be  an  appropriate 
way  of  addressing  the  difference  in 
hazards. 

While  the  Roofers  Union  (Ex.  2-99) 
supported  the  16-foot  tkreshold  in  the 
1980  rulemaking  for  existing 
§  1926.500(g),  they  opposed  the 
continuation  of  that  provision  in 
proposed  subpart  M.  Instead,  they  urged 
OSHA  to  "promulgate  a  standard  that 
will  effectively  protect  roofers  against 
the  dangers  bom  fall  hazards  which 
they  face  almost  daily."  They  also 
questioned  whether  OSHA  should 
continue  to  allow  the  use  of  warning 
line  and  safety  monitoring  systems  to 
protect  roofers  working  on  low-slope 
roofs.  The  Roofers  Union  stated  the 
following: 

In  1979  we  endorsed  OSHA's  proposed 
rule  to  provide  for  a  warning  line  on  low- 
pitched  roofs  primarily  because  there  were 
no  standards  covering  the  guarding  of  low- 
pitched  roofs  and  something  had  to  be  done 
immediately  *   *   *.  We  also  stated  that  we 
would  press  for  total  perimeter  protection  if 
the  warning  line  approach  did  not  prevent 
injuries  or  deaths  from  falls  off  the  roof  edge. 

The  standard  (1926.500g)  has  tjeen  in  effect 
now  for  over  6  years  yet  the  industry 
continues  to  be  plagued  by  the  same  safety 
problem*— roof  falls.  Although  there  is  no 
statistical  evidence  to  demonstrate  the 
effectiveness  of  the  standard  one  way  or  the 
other,  workmen's  compensation  rates  for  the 
roofing  industry  have  risen  significantly  over 
the  paste  years.  That  indicates  among  other 
things  that  little  is  being  done  in  the  roofing 
industry  to  reduce  the  incidence  of  injuries 
and  deaths. 
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The  Roofers  Union  also  cited  BLS 
data  from  a  study  on  falls  which  showed 
that  of  110  falls  from  roofs,  half  of  these 
involved  workers  falling  distances  of 
less  than  15  feet.  Of  these  workers,  over 
half  suffered  fractiues  to  one  or  more 
parts  of  their  body,  over  40  percent 
suffered  muscle  sprains,  strains  or  torn 
ligaments  and  9  percent  suffered  a 
concussion. 

In  conclusion,  the  Roofers  Union 
stated,  "The  data  demonstrate  that  a 
significant  number  of  serious  injuries 
occur  bom  falls  of  less  tlian  16  feet.  So 
it  makes  no  sense  to  exclude  a 
significant  percentage  of  hazardous 
work  bom  the  OSHA  standard.  And, 
OSHA  has  indicated  that  these 
requirements  would  not  place  a 
significant  economic  burden  on  the 
roofing  industry."  The  final 
recommendation  was  that  total 
perimeter  protection  should  be  required 
because  the  warning  line  system  was 
not  effective. 

OSHA  agrees  with  the  Roofers  Union 
that  falls  of  less  than  16  feet  pose  a 
significant  hazard.  OSHA  also  believes 
the  injuries  are  related  to  the  fall 
distance  and  the  failure  of  contractors  to 
take  any  fall  protection  measures,  rather 
than  the  use  of  warning  line  systems. 
For  this  reason,  OSHA  will  no  longer 
permit  workers  exposed  to  falls  between 
6  feet  and  16  feet  to  go  unprotected  from 
the  fall  hazard.  OSHA  believes  the 
revised  rule  appropriately  addresses  the 
fall  hazards  on  low-slope  roofs  and  sets 
forth  appropriate  choices  of  fall 
protection,  allowang  roofing  contractors 
some  flexibility  without  sacrificing  the 
safety  of  workers. 

OSHA  agrees  with  the  commenters 
who  suggested  that  all  employees 
engaged  in  roofing  operations  who  are 
exposed  to  the  hazard  of  falling  6  feet 
(1.8  m)  or  more  to  lower  levels  should 
be  protected  in  the  same  manner  from 
fall  hazards.  OSHA  also  agrees  with 
commenters  who  stated  there  is  no  need 
to  distinguish  between  the  application 
of  hot  and  cold  materials  to  determine 
the  appropriate  fall  protection  measures, 
hence  the  final  provision  will  apply  to 
all  roofing  operations  on  low-slope  roofs 
and  not  just  "built-up"  roofing 
activities.  OSHA  notes  that  the  criteria 
for  warning  fine  systems  and  safety 
monitoring  systems  are  found  in 
paragraphs  (0  and  (h)  of  §1926.502. 
Employers  who  use  these  systems  must 
comply  with  all  of  the  criteria  and 
conditions  for  use  that  are  specified. 

Paragraph  (b)(ll)  (proposed  as 
paragraph  (c))  requires  employees  on 
roofs  with  slopes  greater  than  4  in  12 
(i.e.,  4  inches  vertical  to  12  inches 
horizontal  run)  to  be  protected  from 
falling  when  the  roof  has  unprotected 


sides  or  edges  more  than  6  feet  (1.8  m) 
above  lower  levels  by  the  use  of 
guardrail  systems  with  toeboards, 
personal  fall  arrest  systems,  or  safety  net 
systems. 

The  final  provision  differs  from  the 
proposal.  The  proposed  provision 
addressed  both  falls  through  holes  and 
falls  from  unprotected  sides  and  edges 
of  steep  roofs.  In  the  final  rule,  all  falls 
through  and  into  holes  are  covered  by 
paragraph  (b)(4).  Therefore,  there  is  no 
need  for  a  separate  provision  dealing 
with  holes  on  steep  roofs.  OSHA  notes 
that  the  protective  measiu^s  required  for 
holes  in  paragraph  (b)(4)  are  essentially 
the  same  as  proposed  for  holes  under 
the  steep  roof  provision.  Another 
change  in  the  final  rule  is  that  OSHA  is 
requiring  toeboards  to  be  used  when 
guardrail  systems  are  used  to  provide 
fall  protection  on  steep  roofs. 

The  existing  rules  in  subpart  M  do  not 
specifically  address  fall  protection 
requirements  for  steep  roofs.  Because  of 
the  lack  of  specific  requirements, 
provisions  outside  subpart  M  have  been 
utilized  as  the  basis  for  citations  for 
inadequate  fall  protection  on  steep 
roofs,  including  the  following 
provisions:  §  1926.28(a)  Personal 
protective  equipment;  §  1926.104  Safety 
belts,  lifelines,  and  lanyards;  §  1926.105 
Safety  nets;  §  1926.451  (u)(3)  Catch 
platforms;  as  well  as  the  "General  Duty 
Clause"  (section  5(a)(1))  of  the  OSH 
Act).  The  final  rule  explicitly  sets  out 
the  required  fall  protection  systems  for 
steep  roofs. 

NIOSH  (Ex.  2-33)  supported  the 
requirement  to  have  fall  protection  on 
steep  roofs  when  the  fall  distance  to 
lower  levels  exceeds  6  feet  (1.8  m). 
CAL/OSHA  (Ex.  2-15)  stated,  "The 
obvious  hazard  of  the  steepness  of  the 
roof,  regardless  of  the  eave  height, 
should  be  addressed."  They  also 
suggested  that  "On  steep  roofs  of  8  in 
12  or  steeper  slopes,  where  the  fall 
down  the  roof  slope  itself  exceeds  6  feet 
(1.8  m),"  the  use  of  roof  jacks  and  body 
belt  systems,  safety  net  systems  or 
positioning  device  systems  would  be 
appropriate.  Paragraph  (b)(ll)  of  the 
final  rule  will  permit  employees  to  work 
on  roof  jacks  provided  the  employee  is 
protected  from  fall  hazards  by  the  use  of 
guardrail  systems  with  toeboards,  safety 
net  systems,  or  personal  fall  arrest 
systems.  While  roof  jacks  provide  a 
foothold,  which  may  reduce  the 
possibility  of  falling,  they  caimot  be 
used  as  a  substitute  for  fall  protection. 
The  final  rule  will  not  permit  employers 
to  protect  employees  on  roof  jacks  from 
fall  hazards  through  the  use  of 
positioning  devices  systems  because 
such  systems  will  not  protect  affected 
employees  from  fall  hazards. 


On  the  other  hand  OS!  I.',  observe  . 
that  because  falls  on  steep  roofs  can 
result  in  workers  and  materials  sliding 
down  the  slope,  it  would  be  appropri-i";.! 
to  require  the  use  of  a  toeboard  as  a 
standard  practice  when  guardrail 
systems  were  chosen  to  provide  fall 
protection.  OSHA  believes  that  omittin  i 
the  toeboard  would  contribute  to  work:  ■ 
injuries  since  workers  will  not  have  a:  v 
protective  device  to  stop  their  sliding 
descent  on  the  steep  roof.  OSR,\  notes 
that  they  could,  then,  slide  right  under 
the  midrail  and  top  rail  of  a 
conventional  guardrail  system. 

Paragraph  (b)(12)  is  a  new  paragraph 
OSHA  is  promulgating  paragraph 
(b)(12),  which  was  net  part  of  the 
proposed  role,  to  set  requirements  for 
employers  whose  employees  are 
exposed  to  fall  hazards  while  erecting 
precast  concrete  members  and  related 
operations.  Under  paragraph  (b)(12), 
employees  erecting  precast  concrete 
members  6  feet  (1.8  m)  or  more  above 
a  lower  level  must  be  protected  from 
falling  by  guardrail  systems,  safety  net 
systems,  or  personal'fall  arrest  systems, 
unless  the  employer  can  demonstrate 
that  such  systems  would  be  infeasible  or 
would  create  a  gict.:..  L..^Ljd  at  the  site 
where  the  affected  employees  are 
working.  In  such  a  situation,  an 
employer  would  be  required  to  develop 
and  implement  a  fall  protection  plan 
which  conforms  to  §  1926.502(k). 
discussed  below. 

An  exception  is  also  allowed  if 
another  provision  in  paragraph  (b) 
allows  an  alternative  fall  protection 
measure,  such  as  covers  over  holes. 
Those  alternative  measures  are  also 
acceptable  and  do  not  need  to  be 
documented  in  a  fall  protectian  plan  in 
order  to  be  used.  ^^c^ 

In  the  NPRM  discussion  of  proposed 
paragraph  (b)(2).  Leading  edges.  (51  FR 
at  42721).  OSHA  indicated  its 
recognition  that  it  may  be  infeasible  to 
protect  workers  performing  precast 
concrete  erection  at  the  leading  edge 
with  guardrail  systems,  safety  net 
systems,  or  personal  fall  arrest  systems. 
Paragraph  (b)(2)  of  the  final  rule' 
provides  that  employers  engaged  in 
leading  edge  work  (which  can  include 
precast  concrete  erection  work)  who 
demonstrate  that  it  would  be  infeasible 
or  would  create  a  greater  hazard  to  use 
conventional  fall  protection  must 
develop  and  implement  a  fall  protection 
plan  which  documents  why  they  believe 
they  caiuiot  provide  conventional  fall 
protection  and  sets  out  the  alternative 
fall  protection  measures  that  will  be 
taken.  In  particular,  the  employer  must 
establish  a  controlled  access  zone  (29 
CFR  1926.502(g))  and,  at  a  minimum, 
implement  a  safety  monitoring  system 
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The  [Precasty]]  'restressed  Concrete  Institute 
(PQ)  (Ex.  2-44)  1  las  commented  that  fall 
ployees  erecting  precast 
concrete  compor  ents  is  "not  appropriately 
covered  by  the  p  ■oposed  regulations"  in 
Subpart  M,  becai  ise,  according  to  the  PQ, 
concrete  erecton ,  like  steel  erectors,  need 
f  movement  than  proposed 
Subpart  M  wouli  I  permit.  Therefore,  the  PQ 
suggested  that  O  )HA  revise  proposed 
Subpart  M  so  »h<  t  precost  concrete  erection 
would  be  regulated  under  Subpart  R.  Steel 

I  August  4, 1987,  ACCSH 
meeting,  a  PQ  n  presentative  reiterated  the 
view  that  conne(  tors  of  precast  concrete 
members  should  be  provided  the  same 
considerations  a  i  connectors  of  steel 
members  saying iTr.  212];  "We  feel  that  the 
erection  procedi  res  and  exemptions  for  steel 
are  basically  the  same  as  those  for  precast 
concrete  *  *  *  I  >asically,  the  fall  protection 
of  the  steel  conn  ictor,  again,  would  be  the 


same  as  that  for  the  precast  connector."  The 
pa  subsequently  submitted  comments  (Ex. 
2-106  and  2-107)  which  requested  that 
OSHA  exempt  concrete  erectors  from 
proposed  leading  edge  protection 
requirements  in  Subpart  M  and  that  OSHA 
exempt  hollow  core  slab  erectors  from 
perimeter  protection  provisions,  except  for 
those  in'proposed  §  1926.502(h),  Safety 
monitoring  systems. 

In  response,  PCI  testified  at  the  public 
hearing  (Exs.  6A-9  and  9,  and  Tr.  53- 
82,  March  22, 1988)  and  submitted  post- 
hearing  comments  (Exs.  17  and  19), 
which  reiterated  the  points  made  in  its 
comments.  OSHA  subsequently 
received  additional  correspondence 
from  PCI  (Exs.  25-1  and  25-2).  In  that 
correspondence,  PCI  (Ex.  25-1)  stated 
thatOSHA's"*  *   •  lack  of 
understanding  of  our  unique  erection 
problems  will  result  in  the 
promulgation  of  rules  that  will  result  in 
endless  litigation  and  not  serve  the 
safety  needs  of  the  workers."  In  October 
1989,  OSHA  informed  PCI  (Ex.  25-3) 
that  the  rulemaking  record  had  closed 
and  that,  in  any  event,  the  late 
comments  simply  repeated  submissions 
that  had  already  been  included  in  the 
record. 

On  February  12, 1990,  PCI  again 
wrote  to  OSHA  (Ex.  25-4)  reasserting 
that  compliance  with  proposed  subpart 
M  was  not  appropriate  to  protect 
employees  engaged  in  precast  concrete 
erection.  PCI  again  suggested  that  OSHA 
either  regulate  precast  concrete  under 
its  own  industry  specific  standard  or 
under  subpart  R — Steel  Erection, 
because  either  alternative  would  be 
more  applicable  than  the  generic 
subpart  M  standard.  That  submission 
also  contained  a  more  detailed 
discussion  of  precast  concrete  erection 
procedures,  including  fall  protection 
procedures.  OSHA  responded  (Ex.  25-5) 
that  it  would  review  the  information 
presented  in  the  letter  and  would 
reopen  the  record  if  significant  issues 
were  raised  that  had  not  previously 
been  included  in  the  record. 

On  May  30, 1990,  PQ  again  wrote  to 
OSHA  (Ex.  25-6)  and  expressed  concern 
"*  *  *  relative  to  OSHA's  work  to 
revise  the  construction  industry  safety 
standards  addressing  fall  protection  in 
both  29  CFR  1926  subparts  M  and  R 
(Steel  Erection)." 

On  June  15, 1990,  OSHA  informed 
PCI  that  the  information  presented  in 
their  letters  was  under  review  and  a 
decision  on  further  action  would  be 
made  at  the  completion  of  that  review. 
OSHA  determined  that  the 
supplemental  submissions  from  PCI  did 
provide  new  information  which  was 
relevant  to  a  full  consideration  of  the 
issues  raised  by  subpart  M.  Accordingly, 


the  Agency  reopened  the  rulemaking 
record  (57  FR  34656,  August  5. 1992)  for 
the  limited  purpose  of  entering  the  new 
information  and  to  receive  comments  on 
it.  The  comment  period  ended  on 
November  3, 1992.  The  Agency 
reopened  the  record  again  (58  FR  16515, 
March  29, 1993)  to  allow  additional 
time  for  PCI  and- other  interested  parties 
to  submit  comments.  That  conmient 
period  ended  on  May  28, 1993.  The 
comments  supported  the  inclusion  of  a 
fall  protection  plan  as  an  alternative 
where  employers  engaged  in  precast 
concrete  construction  work  were  able  to 
demonstrate  infeasibility  or  greater 
hazard  with  the  use  of  conventional  fall  - 
protection  systems.  A  more  thorough 
discussion  of  the  comments  can  be 
found  at  §1926. 502(k) — fall  protection 
plans. 

Based  on  a  careful  review  of  the 
information  submitted  by  PQ  and  other 
rulemaking  participants,  OSHA  has 
determined  that  precast  concrete 
construction  entails  unique  work 
conditions  which  should  be  specifically 
addressed  by  subpart  M.  The  new 
provision  requires  employers  who  can 
demonstrate  that  the  use  of 
conventional  fall  protection  systems 
v/ould  be  infeasible  or  would  create  a 
greater  hazard  to  implement  a  fall 
protection  plan  that  complies  with 
§  1926.502(k)  of  the  final  rule.  OSHA  is 
providing  specific  guidance  in  this 
notice  regarding  what  constitutes 
"infeasibility"  or  a  "greater  hazard" 
(See  §  1926.501(b)(2)).  OSHA 
encourages  employers  who  believe  that 
the  use  of  a  written  fall  protection  plan 
is  appropriate  for  their  precast  concrete 
construction  operations  to  discuss  the 
basis  for  their  belief  with  local  OSHA 
compliance  staff.  Additional 
information  regarding  the  criteria  for 
use  of  a  fall  protection  plan  is  provided 
in  the  discussion  of  §  1926.501(b)(2)  of 
this  section  and  in  the  discussion  of  the 
criteria  for  fall  protection  plans. 
§  1926.502(k),  as  well  as  in  Appendix  E 
to  subpart  M — Model  Fall  Protection 
Plans.  The  Agency  considers  the 
implementation  of  a  fall  protection  plan, 
outlining  alternative  fall  protection 
measures,  to  be  a  "last  resort,"  allowed 
only  where  the  other  options  for  fall 
protection  have  been  exhausted. 

Paragraph  (b)(13),  which  also  was  not 
part  of  the  proposed  rule,  requires  that 
employers  engaged  in  residential 
construction  work  protect  employees 
from  falls  of  6  feet  (1.8  m)  or  more  to 
lower  levels  by  the  use  of  one  of  the 
three  conventional  fall  protection 
systems  luilcss  such  systems  are 
infeasible  or  would  create  a  greater 
hazard  for  affected  employees.  In  those 
situations,  OSHA  requires  the  employer 
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to  develop  and  implement  a  Fall 
Protection  Plan  which  meets  the  criteria 
of  §  1926.502(k),  discussed  in  detail 
'     belovv. 

As  with  paragraph  (b)(12)  discussed 
above,  if  another  provision  in  paragraph 
(b)  allows  an  alternative  fall  protection 
measure,  such  as  covers  over  holes, 
those  alternatives  measures  are  also 
acceptable  and  do  not  need  to  be 
documented  in  a  fall  protection  plan  in 
order  to  be  used. 

OSHA  is  adding  this  new  paragraph 
in  response  to  comments  received  on 
the  issues  raised  in  the  limited 
reopening  of  the  rulemaking  record 
[March  29,  1993;  58  FR  16515], 
regarding  the  ability  of  the  residential 
construction  industry  to  provide  fall 
protection  for  certain  employees.  In  that 
Notice,  OSHA  pointed  out  that  Issue  #2 
of  proposed  subpart  M  (51  FR  42729) 
had  asked  if  there  were  areas  or 
operations  which  had  unique  fall 
protection  needs  not  addressed  by  the 
proposed  rule.  OSHA  specifically 
mentioned  carpenters  erecting  roof 
trusses  during  house  construction  as  a 
possible  example.  OSHA  raised  these 
issues  in  a  reopening  notice  because  the 
Agency  had  received  a  late  comment  in 
December  1992  from  Ryland  (Ex.  27-15) 
requesting  that  OSH.\  reopen  the  record 
for  subpart  M  to  allow  input  regarding 
the  residential  construction  industry's 
ability  to  provide  fall  protection  for 
employees  erecting  roof  trusses  and 
installing  exierior  wall  panels.  Ryland 
stated  that  there  were  no  feasible  means 
of  fall  protection  for  employees  erecting 
roof  trusses  and  installing  exterior  wall 
panels.  The  Ryland  letter  also  explained 
the  reasons  they  believed  the  proposed 
and  existing  fall  protection 
requirements  were  infeasible  or  that 
compliance  would  create  a  greater 
hazard  that  non-compliance. 

In  the  reopening  notice,  OSHA  raised 
the  possibility  of  allowing  employers  to 
develop  and  implement  a  fall  protection 
plan  in  those  situations  where 
employers  were  able  to  demonstrate  that 
it  was  infeasible  or  would  create  a 
greater  hazard  to  use  conventional  fall 
protection  systems.  OSHA  also 
requested  information  on  the  use  of 
controlled  access  zones,  warning  line 
systems  and  safety  monitoring  systems 
as  part  of  a  fall  protection  plan.  OSHA 
also  asked  what  methods  of  providing 
fall  protection  were  being  used  by 
builders  to  protect  employees  who  are 
installing  walls  and  erecting  roof 
trusses;  what  contractors  were  using  for 
anchorage  points  on  roofs;  and  to  what 
extent  it  was  feasible  to  protect 
employees  with  conventional  fall 
protection  systems  while  erecting 
trusses  and  installing  wall  panels. 


A  number  of  home  builders 
responded  that  they  were  pleased  that 
OSHA  had  recognized  the  need  to  take 
the  residential  construction  industry 
(Ex.  27-23, 27-24,  27-26,  27-27,  27-33, 
and  27-34)  into  account  when  revising 
subpart  M.  These  commenters  noted 
that  the  failure  of  various  OSHA 
standards  to  distinguish  between  the 
residential/light  commercial  sector  of 
the  industry  and  the  heavy  commercial/ 
industrial  sectors  had  forced  the 
residential  sector  into  noncompliance. 
Ryland  and  the  National  Association  of 
Home  Builders  (Exs.  27-23,  27-27,  27- 
33,  27-34)  commented  that  they: 

*  *  *    would  like  to  urge  OSHA  to  establish 
in  Subpart  M  a  separate  section  applying  to 
the  residential/light  commercial  sector,  even 
if  [it]  means  repeating  requirements  from 
other  sections  of  Subpart  M  that  apply  to  all 
construction.  We  believe  this  action  is 
imperative  if  OSHA  is  intent  on  improving 
safety  in  the  residential/light  commercial 
sector  of  the  industry. 

The  Home  Builders  Association  of 
Maryland  (HBAM)  and  Hallmark 
Builders  (Exs.  27-24  and  27-26) 
supported  the  above  position.  Both 
commenters  stated  the  following: 

Currently,  the  standards  for  enforcement  of 
these  industries  are  the  very  same  used  by 
OSHA  to  safeguard  the  heavy  commercial 
and  industrial  sectors  of  the  construction 
industry.  Unfortunately,  many  practices  that 
may  be  feasible  within  these  heavier 
industries  become  impractical  and  sometime 
impossible  within  residential  and  light 
commercial  construction. 

Finally,  they  noted  that  a  larger 
number  of  employees  would  benefit 
from  increased  protection  through  safer 
workplaces  if  separate  standards  were 
issued  because  they  would  be  easily 
implemented  and  enforced  and  more 
widely  accepted.  This  they  noted, 
"*  •  *  would  further  the  goals  of  both 
OSHA  and  the  employer. 

The  Horr.t  Builders  Association  of 
Denver  (Ex.  27-39)  also  commented  that 
the  existing  standards  are  wTitten  for 
general  construction  work,  and  that  a 
new  section  is  needed  for  residential 
construction  only.  They  also  noted  that 
a  majority  of  residential  builders  also 
perform  some  amount  of  light 
commercial  work  and  the  two  types  of 
construction  should  be  categorized  as 
"light  construction." 

The  Home  Builders  Association  of 
Denver  also  provided  some  information 
regarding  the  measures  it  believes  an 
employer  can  taJte  when  the  employer 
determines  that  conventional  fall 
protection  caimot  be  used.  OSHA  notes 
that  the  comment  prondes  information 
which  could  be  useful  once  an  employer 
established  that  a  fall  protection  plan, 
tailored  specifically  for  the  home  being 


built,  was  appropriate.  However,  the 
comment  does  not  address  the  more 
important  issue:  How  does  the  employer 
establish,  in  the  first  place  why  none  of 
the  three  conventional  systems  can  be 
used? 

While  the  Agency  encourages  creative 
solutions  to  fall  protection  problems, 
OSHA  does  not  expect  employers  (home 
builders)  to  pursue  measures  which 
would  make  their  work  unprofitable. 
For  example,  OSHA  expects  that  there 
will  be  circumstances  where  a  home 
builder  will  find  it  to  be  cost-effective 
to  rent  a  crane  for  the  purpose  of 
hoisting  roof  trusses,  particularly  when 
several  roofs  can  be  set  in  a  single  day. 
Also,  OSHA  is  aware,  as  documented  in 
this  final  rule,  that  there  are  a  number 
of  devices  readily  available  for  use  as 
attachment  points  for  fall  arrest 
equipment  and  that  employers  must  be 
able  to  document  why  the  use  of  such 
equipment  is  infeasible  or  creates  a 
greater  hazard  to  meet  the  criteria  for 
using  a  fall  protection  plan. 

On  the  other  hand,  the  Agency 
believes  it  v/ould  be  unreasonable  to 
expect  the  home  builder  to  rent  a  crane 
when  the  home  site  is  difficult  to  access 
(terrain  or  remote  location,  such  as  in 
the  mountains)  or  when  the  home 
builder  has  only  a  single  roof  to  raise. 
In  addition,  OSHA  does  not  expect 
home  builders  to  erect  scaffolds  around 
the  entire  perimeter  of  a  house,  or  to 
take  other  extremely  burdensome 
measures  such  as  erecting  separate 
structures  (telephone  poles,  e.g.)  and 
stringing  a  lifeline  to  use  as  an 
attachment  point  for  personal  fall  arrest 
equipment.  These  measures  are 
infeasible. 

In  the  course  of  this  rulemaking,  only 
two  specific  tasks  have  been  identified 
by  OSHA  as  potentially  creating  an 
infeasible  or  greater  hazard  situr.tion. 
One  is  bracing  roof  trusses  and  .'-e  other 
is  erecting  panehzed  walls.  O.  ;  i  \ 
believes  that,  in  general,  it  is  feasible  to 
set  trusses  from  ladders,  scaffolds,  or 
other  elevated  work  platforms  provided 
there  is  sufficient  space  to  set  up 
ladders,  scaffolds  or  elevated  platforms. 
When  space  makes  it  impossible  to  use 
such  measures,  the  employer  will  have 
to  develop  and  implement  a  fall 
protection  plan  meeting  the  criteria  of 
paragraph  (k)  of  §  1926.502. 

The  South  Eastern  Wyoming  Home 
Builders  Association  (SEWHSA)  (Ex. 
27-35)  stated  "The  feasibility  of  added 
protection  for  workers  installing  roof 
trusses  and/or  above  grade  wall  panels 
is  ineffective  and  possibly  more 
hazardous  than  the  current  systems 
used..."  The  best  protection  of  these 
workers  would  be  in  training  fur 
recognition  of  such  hazards  and  proper 
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caution.  They  a 
Protection  Plan 


so  stated  that  "[a] 'Fall 
is  the  most  effective 
way  to  provide  jrotection.  Warning 
lines  would  at  Ipast  advise  other  crews 
of  activity  abov^,  allowing  proper 
caution  in  approaching  the  site."  The 
commenter  indicated  that  it  didn't 
believe  control  rones  were  feasible.  The 
SEWHBA  also  doted  that  fall  protection 
plans  for  residential  construction 
should  be  comdarable  to  those  in 
commercial  construction  noting  that 
"Residential  construction  is  essentially 
the  same  in  mo»t  cases,  except  possibly 
"high  rise"  typ0  activities. 

David  Welty  if  Welty  Construction 
Co.  Inc.  (Ex.  27J31)  stated  that  it  was 
"too  dangerousi'  to  set  rafters  and 
trusses  wh''e  wlalking  on  the  top  of  2  x 
4  walls  and  described  how  he  installed 
rafters  and  roof|trusses  working  off 
ladders  firom  inkide  the  upper  floors. 
Welty  also  cominented  there  was  an 
added  risk  to  eitecting  guardrail  systems, 
scaffolding,  etc.  and  that  "for  erecting 
roof  trusses,  we  believe  it  is  sufficient  to 
require  worken  to  work  from  ladders 
inside  the  wall!  "  citing  feasibility 
problems  with  <  :onventional  fall 
protection  systems.  Finally.  Welty  noted 
that  "fall  protedion  plens.  warning 
lines,  and  monitoring  systems  are 
probably  not  effective  in  enhancing 
safety." 

Another  buil  ler.  Schuck  &  Sons 
Construction  C  jmpany  (Ex.  27-37) 
stated  "Iplrotecting  employees  from 
falls  has  been  a  real  dilemma  in  the 
residential  framing  industry."  He 
believes  that  a  sreater  hazard  occurs 
while  employe  5S  are  installing  fall 
protection  :  _,  zX<  sms  and  the  lack  of  solid 
anchorage  poir  ts  presents  compliance 
problems. 

Arguing  agai  ist  any  separate 
treatment  for  n  sidential  construction 
was  the  Unitec  Brotherhood  of 
Carpent,irs,  (&  .  27-25)  who  commented 
that  there  was  ittle  fall  protection  being 
provided  to  wc  rkers  in  the  residential 
industry  and  tl  at  "(CJonventional  fall 
protection  mea  sures  are  feasible."  They 
also  comments  d  that  when  erecting  roof 
trusses  or  insta  Uing  exterior  wall  panels, 
"It  would  be  s<  fer  to  work  from  a 
scaffold  rather  than  a  ladder  because  of 
the  larger  area  af  work  surface.  Working 
from  a  scaffold  would  be  feasible"  and 
that  "Present  t  (chnology-  and  fall  arrest 
equipment  is  a  i/ailable  which  would 
make  it  possib  e  to  protect  employees 
installing  exteiior  wall  panels."  Finally, 
the  Carpenters  Union  noted: 

The  fall  prote<  tion  safety  requirements  for 
residential  consi  ruction  should  be  the  same 
as  those  for  com  nercial  construction.  The 
fact  that  residen  ial  construction  has  gone 
unregulated  and  unenforced  for  so  long  is  no 
reason  to  create  i  "double  safety  standard." 


The  hazards  in  residential  construction  are 
every  bit  as  real  as  those  in  commercial 
construction. 

OSHA  encourages  employers  to 
require  their  employees  to  work  from 
ladders,  scaffolds  and  other  platforms 
rather  than  for  example,  walking  the  top 
plate  when  setting  or  bracing  trusses. 
Employees  who  are  required  to  be  on 
the  top  plate  to  work  must  be  protected 
from  fall  hazards  (falls  of  6  feet  or  more 
to  the  lower  level)  by  one  of  the  three 
conventional  fall  protection  systems 
unless  they  are  covered  by  a  fall 
protection  plan  which  specifies  other 
alternative  measures.  OSHA  reminds 
employers  that  subpart  M  does  not 
require  fall  protection  for  employees 
working  on  ladders  and  scaffolds.  (See 
subpart  L  for  specific  requirements  for 
fall  protection  on  scaffolds  and  subpart 
X  for  specific  requirements  for  fall 
protection  on  fixed  ladders). 

NIOSH  (Ex.  27-20)  commented  that 
they  had  performed  several  analyses 
and  compared  the  proportion  of 
workers'  compensation  claims  in  the 
residential  building  construction 
industry  that  involve  falls  from 
elevations  to  those  in  other  sectors  of 
the  construction  industry.  The  findings 
were  that 

*  *  *  injured  residential  construction 
workers  had  at  least  as  high  a  proportion  of 
their  injuries  due  to  falls  from  elevations  as 
all  other  construction  workers.  They  also 
found  that  injured  residential  construction 
workers  had  at  least  as  high  a  proportion  of 
their  injuries  due  to  falls  from  elevations  as 
nonresidential  construction  workers. 

Therefore,  based  on  these  analysis. 
NIOSH  stated  that  fall  protection 
requirements  for  employees  in 
residential  construction  "should  not  be 
less  stringent  than  fall  protection 
requirements  for  employees  in  other 
construction  categories." 

OSHA  also  received  comrrents  from 
fall  protection  equipment  manufacturers 
and  consultants.  For  example,  Since 
(Ex.  27-30)  commented  that  they  have 
developed  many  new  products,  notably 
fall  protection  for  roofers,  that  are 
readily  available  now  for  use  in 
residential  construction.  They  also 
noted  that  many  forward  thiriking 
contractors  are  developing  fall 
prevention  programs,  purchasing  fall 
protection  systems,  and  when 
appropriate,  altering  means  and 
methods  for  accommodating  use  of  fall 
protection  equipment.  Sinco  also 
commented  on  the  existing  anchorage 
requirement  of  5.400  pounds,  noting 
that  it  does  present  unique  problems  in 
compliance  on  wood  frame  buildings. 
However,  engineered  systems  using 
OSHA  fall  arrest  requirements  in  the 
powered  platform  rule.  §  1910.66. 


Appendix  C,  incorporating  retracting 
lifelines,  etc.  would  enable  contractors 
to  provide  fall  protection  vnth  secure 
anchor  points.  Sinco  also  made  the 
following  statements  pertinent  to  this 
rulemaking: 

Most  residential  builders  have  no  plan  for 
fall  protection,  subsequently  they  have  no 
fall  protection  equipment,  and  most  remain 
unenlightened  about  the  fall  protection 
systems  that  are  readily  available.  Today, 
safety  systems  are  available  that  will  enable 
residential  builders  to  substantially  reduce 
their  employee  exposure  to  fall  hazards 
during  firaming  and  roofing  of>erations. 
*   *  *  manufacturers  have  developed 
engineered  fall  protection  systems  that  can  be 
secured  to  anchorages  capable  of  supporting 
twice  the  potential  impact  load  of  an 
employee's  fall.  Anchor  points  can  vary, 
some  examples  are  ridge  beams,  rafters, 
trusses,  and  floor  joints.  With  proper 
planning,  a  minimum  of  bracing  and 
sheathing  can  develop  the  structural  integrity 
necessary  to  support  these  types  of 
anchorages.  Scaffolding  can  be  erected  with 
the  building  interior  and  serve  as  a  work 
platform  during  truss  bracing  operations. 
New  products,  such  as  the  UNITRAC  Truss 
Walk,  provide  an  interior  work  platform  as 
well  as  meeting  a  contractor's  fall  protection 
needs  during  truss  installation  and  bracing. 

In  addition,  Sinco  presented 
information  about  other  products  they 
have  available  now  for  use  during  wall 
installation,  truss  installation, 
sheathing,  and  the  application  of  roofing 
materials.  Sinco  also  commented  that 
the  use  of  control  zones,  warning  lines, 
and  safety  monitors  should  be  an  option 
extended  through  OSHA  as  a  SITE 
SPECIFIC  exemption  only  and  that 
contractors  should  have  to  demonstrate 
by  indi\'idual  tasks  that  conventional 
fall  protection  measures  are  not 
appropriate  at  specific  project  sites. 
While  Sinco  stated  "(tjhe  agency  should 
require  employers  to  provide  fall 
protection  for  all  facets  of  residential 
construction  where  fall  hazards  exist," 
it  also  stated  that  if  the  employer  can 
demonstrate  infeasibility  or  greater 
hazard,  the  Agency  should  grant  an 
exemption  on  a  case  by  case  basis. 

Griphoist  (Ex.  27-40)  suggested  that 
OSHA  require  anchorages  used  with 
personal  fall  arrest  systems  in 
residential  construction  be  required  to 
withstand  a  load  of  3.600  pounds,  with 
employees  wearing  body  harnesses, 
rather  than  5.400  pounds.  The 
commenter  noted  that  the  suggested 
figure  is  twice  the  potential  impact  load 
allowed  by  the  ANSI  standard,  ANSI 
Z359.1-1992.  of  1.800  pounds. 

Dynamic  Scientific  Controls  (Ex.  27- 
42)  stated  that  'It  is  my  opinion  that 
conventional  fall  protection  can  be 
applied  to  residential  roof  construction, 
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including  truss  erection,  sheeting  and 
roofing." 

OSHA  also  received  comment  from 
Gary  Sipe,  President  of  Peakrider  (Ex. 
27-29),  who  commented  on  a  new 
product  currently  being  introduced  to 
the  market  called  "Peakrider."  The 
product  was  designed  to  provide  a 
measure  of  safety  for  employees  setting 
prefabricated  wood  trusses  for 
residential  and  small  professional  office 
construction.  Mr.  Sipe  also  noted  that 
the  product  is  new  and  not  many 
construction  firms  know  of  its  existence. 
Mr.  Sipe  also  provided  information  on 
other  products  designed  for  use  in 
residential  construction  to  reduce  the 
exposure  of  employees  to  fall  hazards. 

Finally,  OSHA  received  comment 
from  Douglas  Browning  (Ex.  27-32)  who 
provided  information  on  a  scaffold 
system  that  has  been  field-tested  for  use 
in  residential  construction  to  reduce  the 
exposure  of  employees  to  fall  hazards 
during  roof  truss  installation. 
OSHA  recognizes  that  some 
employers  engaged  in  erecting  and 
bracing  roof  trusses,  because  of  their 
building  methods,  may  find  that  it  is 
infeasiblc  or  would  create  a  greater 
hazard  to  provide  and  use  conventional 
fall  protection  systems  to  protect 
employees  performing  these  tasks.  In 
these  situations,  OSRA  suggests  that 
employers  review  their  building 
methods  to  determine  if  a  change  in 
work  procedures  could  eliminate  or 
reduce  fall  hazards.  Itthe  employer  can 
demonstrate  either  infeasibility  or 
greater  hazard,  applying  the  criteria 
discussed  above  and  in  relation  to 
paragraph  (b)(2)  of  this  section,  the 
employer  must  implement  alternative 
safe  work  practices,  such  as  requiring 
work  to  be  performed  from  ladders, 
scaffolds  or  other  types  of  work 
platforms  and  prohibiting  the  practice  of 
standing  on  the  top  plate  of  the  walls  to 
set  (seciu-e)  roof  trusses  to  the  walls. 
OSHA  is  also  aware  that  some  builders 
assemble  the  roof  system  on  the  groimd, 
either  partially  or  entirely,  and  then  lift 
it  into  place.  OSHA  would  expect  any 
fall  protection  plans  developed  under 
this  paragraph  to  explain  v;hy  such 
measures  could  not  be  implemented 
when  other  builders  find  them  to  be 
feasible  alternatives.  The  evidence 
indicates  that  many  home  builders  have 
yet  to  focus  their  attention  on 
alternative  safe  work  practices  that  can 
be  implemented  in  those  areas  where 
concerns  have  been  raised. 

OSHA  believes,  based  on  the 
rulemaking  record,  that  employers  can 
protect  their  employees  from  fall    - 
hazards  with  conventional  fiall 
protection  systems  in  virtually  all 
.situations  involving  residential 


construction  work.  OSHA  is  being " 
responsive  to  the  concerns  raised  by 
home  builders,  in  particular,  with 
support  from  some  fall  protection 
equipment  manufacturers,  that  there 
may  be  some  Hmited  situations  where 
the  use  of  conventional  fall  protection 
systems  is  infeasible  or  would  create  a 
greater  hazard  than  would  exist  if  such 
systems  were  not  used,  ft  is  for  this 
reason  that  OSHA  has  established  a 
regulatory  mechanism  (fall  protection 
plan)  through  which  an  employer  who 
satisfies  the  pertinent  criteria  must 
implement  a  fall  protection  plan  instead 
of  providing  conventional  fall 
protection. 

OSHA  encourages  home  builders  in 
their  efforts  to  improve  the  safety  and 
health  of  their  workers.  While  many  of 
the  home  builders'  comments  urged 
OSHA  to  recognize  the  "inherent 
differences."  between  "light" 
construction  and  "heavy"  construction, 
the  evidence  submitted  was  insufficient 
to  convince  OSHA  that  the  methods  of 
protecting  workers  from  fall  hazards 
associated  with  light  construction  and 
heavy  commercial  construction  differed 
sufficiently  to  require  different  rules. 
OSHA  is  intent  on  improving  safety  in 
the  residential  sector  of  the  construction 
industry  and  views  the  promulgation  of 
§  1925.501(b)(13)  as  a  concrete  step 
-towards  increased  safety  for  workers  in 
this  part  of  the  construction  industry. 

Based  on  a  careful  review  of  the 
information  submitted  by  home  builders 
and  other  rulemaking  participants. 
OSHA  has  determined  that  residential 
construction  work  entails  unique  work 
conditions  which  should  be  specifically 
addressed  by  subpart  M.  Therefore. 
OSHA  is  promulgating  a  new 
§  1926.501(b)(13).  which  specifically 
addresses  this  type  of  construction 
work.  The  new  provision  requires 
employers  to  use  conventional  fall 
protection  systems  unless  they  can 
demonstrate  that  the  use  of 
conventional  fall  protection  systems 
would  be  infeasible  (impossible  to  get 
the  work  done  or  technologically 
impossible)  or  would  create  a  greater 
hazard  and  then  they  must  implement  a 
fall  protection  plan  that  complies  with 
§  1926.502(k)  of  the  final  rule. 

Additionally,  §  1926.502(k)(5) 
requires  that  the  fall  protection  plan 
document  the  basis  for  the 
determination  that  fall  protection 
cannot  be  used.  The  Agency  considers 
the  implementation  of  a  fall  protection 
plan,  outlining  alternative  fall 
protection  measures,  to  be  a  "last 
resort,"  allowed  only  where  the  other 
options  for  fall  protection  have  been 
exhausted.  As-noted  above,  OSHA  is 
providing  specific  guidance  in  this 


notice  regarding  what  constitutes 
"infeasibility"  or  a  "greater  hazard" 
(See  discussion  at  §  1926.5Cl(b)(2l). 
OSHA  has  included  a  sample  fall 
protection  plan  for  residential 
construction  in  non-mandatory 
Appendix  E— Model  Fall  Protection 
Plans  to  provide  guidance  to  home 
builders. 

Paragraph  (b)(14)  of  the  final  rule 
(proposed  §  19265.501(d))  requires 
protection  for  employees  who  are 
exposed  to  the  hazard  of  falling  out  or 
through  wall  openings.  The  final  rule 
consolidates  and  clarifies  requirements 
in  existing  §  1926.500(c)  (1)  and  (3). 
Under  the  final  rule,  wall  openings 
(defined  as  openings  30  inches  or  more 
high  and  18  inches  or  more  wide,  which 
have  a  bottom  edge  to  lower  level  fall 
distance  of  6  feet  or  more  on  the  side 
away  from  the  employees,  and  a  bottom 
edge  to  walking/working  surface  height 
of  less  than  39  inches  on  the  side  facing 
the  employees),  must  be  equipped  with 
a  guardrail  system,  safety  net  system,  or 
personal  fall  arrest  system.  OSHA 
believes  the  most  practical  method  of 
compliance  is  the  guardrail  system 
because  it  provides  protection  at  all 
times  and  for  all  employees  who  may 
have  exposure  at  the  wall  opening. 
However,  OSHA  recognizes  that  there 
may  be  cases  where  employers  may 
desire  to  use  safety  net  systems  or 
personal  fall  arrest  systems,  which  also 
will  provide  an  appropriate  level  of 
protection.  For  that  reason,  the 
provision  has  been  revised  to  permit  the 
use  of  these  other  systems. 

The  final  rule  is  similar  to  the 
proposed  rule,  except  for  the  change 
discussed  above  and  the  existing  rule  in 
§  1926.500(c)(l).requires  such 
protection  to  be  provided  when  the  fall 
distance  exceeds  4  feet,  and  v  ~<?n  the 
near  side  height  is  less  than  3b  u^hes. 
OSHA  proposed  to  change  the  existing 
rule  to  make  it  compatible  with  the  6- 
foot  rale  of  other  provisions  in 
§  1926.501.  the  minimum  height 
requirements  for  guardrail  systems  of 
§  1926.502(b)(1),  and  the  definiUon  of 
"unprotected  sides  and  edges." 

The  SSFI  (Ex.  2-89)  recommended 
that  employees  on  elevated  work 
platforms  adjacent  to  a  floor  or  wall 
opening  should  be  protected  by  a  fall 
protection  system  regardless  of  the 
height  of  the  platform.  OSHA  observes 
that  proposed  subpart  L  sets  forth 
requirements  for  employees  working  on 
scaffolds  (elevated  work  platforms)  and 
that  the  final  rule  for  subpart  L  ^*^ll 
address  this  issue. 

New  paragraph  (b)(15)  is  a  "catch  all" 
provision  intended  to  clarify  the  overall 
thrubt  of  paragraph  (b).  It  sets  forth 
clearly  that  a// employees  exposed  to 
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falls  of  6  feet  (1.8  m)  or  more  to  lower 
levels  must  h  e  protected  by  a  guardrail 
system,  safety?  net  system,  or  personal 
fall  arrest  syi  tem  except  where 
otherwise  prjyided  by  §  1926.501(b)  or 
by  fall  prote<  tion  standards  in  other 
subparts  of  p  art  1926.  The  Agency  has 
determined  t  lat  this  provision  will 
facilitate  con  pliance  for  employers  who 
do  not  fit  an'  of  the  specific  categories 
set  by  §1926  501(b). 

Paragraph  (c)— Protection  from  falling 
objects.  This  provision,  proposed  as 
§  1926.501(e  ,  requires  employers  to 
protect  empbyees  from  falling  objects 
by  either 

(1)  Using  t  jeboards,  screens,  or 
guardrail  sys  terns; 

(2)  Erectin ;  a  canopy  structure  and 
placing  pote  itial  fall  objects  away  from 
edges;  or. 

(3)  Barrica  ling  the  area  to  which 
objects  coul(  fall,  prohibiting 
employees  fjom  entering  that  area,  and 
placing  potehtial  fall  objects  away  from 
the  edges. 

This  requi  rement  differs  from  the 
proposed  re<  uirement  and  the  existing 
requirement  .  The  existing  requirements 
in  §1926.50  )(b)  (1),  (2),  (3)(ii),  and  (8) 
and  §  1926.5  D0(d)(2)  require  toeboards 
to  be  erectec  around  floor,  roof,  ramps, 
and  platfom  holes  and  openings 
regardless  o:  whether  or  not  employees 
are  working  jelow.  OSHA  proposed  to 
revise  the  e>  isting  requirement  to 
require  that,  in  addition  to  wearing  hard 
hats  (§  1926, 100).  employees  would 
have  had  to  je  protected  from  falling 
objects  by  oi  le  of  a  series  of  measures, 
which  inclu  led  the  following: 
— installing  toeboards,  screens  or 

guardrail  ystems  to  keep  objects  from 

falUng  fro  n  above; 
—erecting  c  inopy  structures; 
— marking  t  le  area  with  signs;  or 

barricadir  g  the  area  to  prohibit 

employee ;  from  entering  the  area;  or, 
— placing  ol  jects  away  from  edges  from 

which  the  y  might  fall. 

In  the  pro  )osal,  OSHA  stated  that  it 
believed  the  alternatives  listed  for 
providing  f£  lling  object  protection  were 
more  feasib  e  than  the  existing 
requiremeni  s,  which  only  specified  the 
use  of  toebo  ards  or  screens.  OSHA  also 
noted  that  i  did  not  specify  a  distance 
away  from  t  le  edge  that  objects  should 
be  kept,  as  t  le  distance  varies  according 
to  the  shap<  of  the  object.  For  example, 
the  preamb!  e  to  the  proposal  stated  that 
round  objec  ts  such  as  rolls  of  roofing 
felt  would  I  jquire  more  distance  than  a 
stack  of  flat  shingles,  and  that  the 
distance  als  q  depends  on  the  height  of 
the  object  o  •  pile  of  objects.  Both  in  the 
discussion  i  )f  proposed  §  1926.501(e) 
and  in  Issu(  #12,  OSHA  requested 


public  input  regarding  the  proposed  use 
of  signs  as  a  means  of  keeping 
employees  out  of  areas  where  they 
might  be  exposed  to  falling  objects.  In 
addition,  OSHA  requested  input  on  the 
criteria  for  falling  object  protection  in 
Issue  #8,  discussed  below. 

In  response,  the  States  of  California 
(CAL/OSHA)  and  Maryland  (MOSH) 
(Exs.  2-15  and  2-31)  remarked  that 
signs  were  not  acceptable  substitutes  for 
barricades  to  prevent  employee 
exposure  to  the  falling  object  hazards. 
AddiUonally,  the  ACCSH  (Tr.  6/10/87; 
pp.  113-128)  recommended  to  OSHA 
that  all  of  the  listed  alternatives  should 
be  required  with  no  option,  except  that 
employers  could  choose  between  a 
canopy  structure  and  a  barricaded  area 
as  part  of  their  protective  measures.  In 
short,  their  recommendation  was  that 
toeboards,  screens  and  guardrails  be 
erected;  and  that  objects  be  kept  back 
from  the  edge;  and  that  employers  either 
erect  a  canopy  and  signs  or  barricades. 

OSHA  has  not  incorporated  the 
suggestion  of  the  ACCSH  because  the 
record  does  not  support  requiring 
employers  to  take  all  of  the 
recommended  precautions.  OSHA 
believes  employees  will  be  afforded  an 
appropriate  level  of  safety  if  the 
employer  prevents  objects  from  falling 
from  above,  or  protects  employees  from 
objects  that  have  fallen  in  spite  of  efforts 
to  keep  them  from  falling. 

Many  other  commenters  (Exs.  2-19, 
2-20,  2-45,  2-46,  and  2-99)  also 
objected  to  the  use  of  signs  as  an  option 
for  protecting  employees.  Other 
commenters  (Exs.  2-20,  2-46  and  2-89) 
thought  that  signs  could  be  useful  in 
conjunction  with  more  positive 
protection  like  barricades.  The  AGC  (Ex. 
2-16,  2-47  and  2-92)  supported  the 
proposed  provision,  noting  that 
alternative  methods  provide  for 
employer  flexibility.  The  AGC  also 
noted  that  signs  had  been  used  in  the 
past  successfully,  depending  on  the  type 
of  exposure  and  the  particular  situation. 
The  SSFI  (Ex.  2-89)  recommended  that 
the  use  of  signs  be  acceptable  where  no 
other  fall  protection  measures  could  be 
used. 

OSHA  has  determined,  based  on  the 
record,  that  signs  are  not  an  appropriate 
alternative  to  barricades  in  the 
situations  discussed  in  Issue  #12.  OSHA 
recognizes  that  signs  can  be  useful  when 
used  in  conjunction  with  other 
measvues,  such  as  barricades,  to  warn 
employees  of  the  hazard,  but  believes 
that  signs,  alone,  provide  inadequate 
protection  from  falling  objects. 
Accordingly,  the  Agency  has  deleted  the 
option  of  using  signs  as  a  means  of 
complying  with  §  1926.501(c). 


§  1926.502— Fall  Protection  Systems 
Criteria  and  Practices 

This  section  specifies  the  criteria  for 
measiu«s  required  by  §  1926.501  and  by 
other  subparts  in  part  1926  where 
specific  fall  protection  systems  criteria 
and  practice  are  not  provided.  The 
following  discussion  highlights  changes 
from  or  additions  to  the  proposed  and 
existing  standards.  Provisions  that  are 
essentially  unchanged  from  the 
proposal,  especially  where  they  did  not 
elicit  comments,  are  not  discussed. 

OSHA  received  one  comment  directed 
at  §  1926.502  in  its  entirety.  The  SSFI 
(Ex.  2-89)  stated  "language  appearing 
within  this  section,  seems  to  be  - 

inconsistent  with  comparable 
paragraphs  of  subpart  L."  The 
commenter  recommended  that  OSHA 
revise  subpart  M  to  be  compatible  with 
subpart  L.  Rather  than  comment  on  the 
general  statement  made  by  SSFI,  OSHA 
will  respond  to  their  concerns  in  its 
discussion  of  the  individual  provisions 
where  SSFI  has  stated  that  an 
inconsistency  exists. 

Paragraph  (a) — General.  This 
paragraph  requires  that  all  fall 
protection  conform  to  the  criteria  set  in  . 
paragraph  (b)  for  the  particular  system 
being  used  and  that  all  fall  protection 
equipment  be  provided  and  installed 
before  employees  begin  any  other  work 
on  or  from  the  siirface  on  which  they 
vdll  be  protected.  To  be  fully  effective, 
fall  protection  must  be  in  place  at  the 
.^earliest  possible  time. 

There  were  two  comments  on 
paragraph  (a).  PCI  (Ex.  2-44) 
commented  on  the  need  for  employees 
to  create  the  surface  before  protection 
systems  can  be  provided  and  installed. 
NIOSH  (Ex.  2-33)  commented  that 
"OSHA  should  clearly  state  that  the  firs't 
worker  allowed  upcm  a  roof  or  leading 
edge  is  designated  as  the  competent 
person  under  the  requirements  of  the 
safety  monitoring  systems  if  that  is,  in 
fact.  OSHA's  intent." 

OSHA's  intent  is  that  fall  protection 
systems  be  in  place  at  the  earliest 
possible  time  when  there  is  potential 
exposure  to  fall  hazards.  OSHA 
recognizes  that  there  will  be  situations 
where  it  is  infeasible  to  install  and  use 
fall  protection  because  the  working 
surface  has  not  yet  been  created  and 
there  is  no  sujface  upon  which  to  place 
guardrail  systems,  install  safety  nets,  or 
anchor  perswial  fall  arrest  systems. 
OSHA  has  discussed  under  §§  1926.501 
(b)(2),  (b)(12),  and  (b)(13),  for  example, 
the  alternative  measures  (fall  protection 
plan)  that  would  be  required  in  a 
situation  where  such  infeasibility  or 
greater  hazard  situations  arise.  With 
regard  to  the  concern  expressed  by 


NIOSH,  OSHA  has  determined  that, 
while  it  would  not  be  appropriate  to 
mandate  that  the  first  person  allowed  on 
a  roof  or  leading  edge  necessarily  be 
designated  as  the  competent  person  for 
a  safety  monitoring-system,  it  is 
appropriate  to  provide  that  no  employee 
may  begin  any  work  until  the  fall 
protection  systems  are  provided  and 
installed  that  this  would  include  having 
the  competent  person  in  position  at  the 
assigned  vvork  area  and  assuming  the 
duties  of  the  safety  monitor  when  such 
monitoring  systems  ai-e  required  as  part 
of  a  fall  protection  measure. 

Paragraph  (b) — Guardrail  systems. 
This  paragraph  sets  the  criteria  for 
guardrail  systems.  Paragraph  (b)(1) 
specifies  that  the  top  edge  of  guardrail 
.  systems  shall  be  42  inches,  plus  or 
minus  3  inches,  above  the  walking/ 
working  surface  except  when  conditions 
Avarrant,  the  height  of  the  top  edge  of  the 
top  rail  may  exceed  the  45-inch  limit. 
Paragraph  (b)(1)  also  contains  a  note  to 
remind  employers  that  where 
employees  are  using  stilts  the  height  of 
the  top  rail  must  be  increased  a  height 
equal  to  the  height  of  the  stilts  which  in 
effect  serve  as  the  walking/working 
surface.  This  note  has  been  added  in 
response  to  comments  received  on  Issue 
li-4  of  the  hearing  notice  published  on 
January  26, 1988,  in  which  OSHA  asked 
questions  about  fall  protection  for 
workers  on  elevated  platforms  such  as 
stilts.  More  detailed  discu-^Jsion  of  the 
issue  will  be  found  in  the  final  rule  on 
scaffolds  to  be  published  later. 

The  final  rule  is  slightly  different 
from  the  proposed  rule  in  that  OSHA  is 
allowing  the  employer  additional 
flexibihty  with  regard  to  the  height  of  - 
the  top  edge  of  the  top  rail  of  the      - 
guardrail  system.  This  change  has  been 
made  because  OSHA  is  aware  that  there 
will  be  situations  where  v/ork 
conditions  necessitate  erecting  the 
guardrail  so  that  the  top  edge  height  is 
greater  than  45  inches.  The  requirement 
is  also  consistent  with  the  existing  rule 
in  §  1926.500(f)(1).  which  requires  that 
the  guardrail  system  be  "approximately 
42  inches  from  upper  surface  of  top  rail 
to  floor,  platform,  runway,  or  ramp 
level."  OSHA  proposed  to  revise  the 
existing  rule  by  deleting  the  term 
"approximately"  and  by  having  the 
neight  requirement  of  42  inches,  plus  or 
minus  3  inches,  apply  to  all  walking/ 
working  surfaces. 

The  general,  introductory  text  of 
paragraph  (b)(2)  requires  midrails,   • 
screens,  mesh,  intermediate  vertical 
members  (i.e.,  balusters),  solid  panels, 
or  equivalent  structiu-al  members  to  be 
installed  between  the  top  edge  of  the 
system  and  the  walking/ working  surface 
when  there  is  no  wall  or  parapet  wall  at 


least  21  inches  high.  This  is  identical  to 
the  proposed  requirement  and  is 
essentially  the  same  as  the  existing 
requirement  §  1926.500(f)(l)(vi)(c). 

Paragraphs  (b)(2)  (i)  through  (iv)  set 
requirements  which  apply  specifically 
to  midrails;  screens  and  mesh; 
intermediate  members;  and  other 
structural  members  respectively. 

Paragraph  (b)(2)(i)  specifies  that  when 
midrails  are  used  to  comply  with 
paragraph  (b)(2),  they  miisfbe  installed 
midway  between  the  top  edge  of  the 
guardrail  system  and  the  walking/ 
working  level.  This  requirement  is  the 
same  as  the  requirements  in  boUi  the 
proposed  rule  and  in  the  existing  rule  at 
1926.500(0(1). 

Paragraphs  (b)(2)  (ii).  (iii)  and  (iv) 
address  the  proper  placement  of 
screens,  mesh,  intermediate  vertical    • 
members,  and  other  st^uc^aral  members 
when  they  are  used  in  lieu  of  midrails 
in  the  guardrail  system.  These 
provisions  are  essentially  the  same  as 
the  proposed  provisions.  The  existing 
rule  does  not  contain  any  requirements 
addressing  the  placement  of  structural 
members  used  in  lieu  of  midrails. 

NIOSH  (Ex.  2-33)  commented  that  the 
criteria  in  proposed  §  1926.502(b)(1) 
[promulgated  as  §  1926.501(b)(14)l  for 
the  placement  of  a  top  rail  of  a  guardrail 
system  (42  inches)  and  the  criteria  in 
proposed  §  1926.5C2(a)(2)(iii)  for 
placement  of  intermediate  members  (no 
more  than  19  inches  apart)  were 
inconsistent  with  the  dimensions  of  a 
wall  opening -which  OSHA  defined  in 
proposed  §  1926.501(d)  as  an  opening  in 
a  wall  or  partition  that  was  30  inches  or 
more  high  and  18  inches  or  more  wide. 

OSHA  notes  that  under 
§1926.501(b)(14)  employees  exposed  to 
falling  6  feet  (1.8  m)  or  more  dirough 
wail  openings  (where  the  inside  bottom 
edge  of  the  wall  opening  is  less  than  39 
inches  above  the  walking/working 
surface)  must  be  protected  by  a 
guardrail  system.  NIOSH  stated  its  belief 
that  the  dimensions  in  the  wall  opening 
provision  should  be  made  consistent 
with  the  dimensions  of  openings  in 
guardrails.  OSHA  believes  that 
§§  1926.501(b)(14)  of  the  final  rule  and 
1926.502  (b)(1)  and  (b)(2)  (iii)  and  (iv) 
address  different  situations  and, 
therefore,  need  not  be  reconciled.  In 
particular,  falling  through  window  and 
door  openings  in  walls  presents  a 
different  hazard  than  failing  through  the 
openings  in  guardrail  systems. 
Accordingly,  OSHA  has  not  made  the 
suggested  change. 

SSFI  (Ex.  2-89)  recommended  that 
proposed  paragraph  (b)(2)(i)  be  changed 
to  require  the  installation  of  midrails 
"approximately"  midway  between  the 
top  edge  of  the  guardrail  systems  and 


the  walking/working  level."  The  Agency 
notes  that  the  use  of  terms  such  as 
"approximately"  have  caused 
uncertainty  among  employer  who  have 
expressed  "their  desire  for  OSHA  to  be 
clear  in  its  rules.  OSHA  has  determined 
that  employers  need  clear  direction 
when  attempting  to  comply  with 
paragraph  (b)(2).  Therefore,  the 'Agency 
has  not  made  the  suggested  revision. 
Paragraph  (b)(3)  requires  guardrail 
systems  to  be  capable  of  withstanding  a 
200-pound  force  applied  within  2 
inches  of  tiie  top  edge  in  an  outward  or 
downward  direction.  Paragraph  (b][4] 
requu^s  that  when  the  200  pound  load 
is  applied  in  a  downward  direction,  the 
top  edge  of  the  guardrail  shall  not 
deflect  to  a  height  less  than  39  inches 
above  the  walking/working  level.  These 
are  the  same  as  the  proposed 
requirements  and  essentially  the  same 
as  the  existing  requirement  in 
§  1926.500(f)(l)(vi)(6),  except  that  in 
paragraph  (b)(4)  the  e.xisting  language, 
"with  a  minimum  deflection."  has  been 
changed  to  read  "when  the  200  pound 
test  load  is  applied  in  a  do\n-nward 
direction,  the  top  edge  of  the  guardrail 
shall  not  deflect  to  a  height  less  than  39 
inches  above  the  walking/working 
surface."  Deflection  is  specified  for  the 
top  edge  because  that  is  the  point  an 
employee  is  most  likely  to  fall  against 
and  it  must  be  high  enough,  at  all  times^ 
to  prevent  die  employee  fixim  falling 
over  the  top  rail. 

There  were  four  comments  on  the 
proposed  provisions.  Seedorf  Masonry 
(Ex.  2-153)  commented,  "Paragraph  3 
says  that  the  guardrail  must  withstand 
at  least  200  lbs.  with  apparently  no 
more  deflection  than  2  inches."  OSHA 
notes  that  the  2-inch  figure  in  paragraph 
(b)(3)  specifies  where  the  force  should 
be  applied  above  the  top  rail  to  test  the 
strength  of  the  guardrail  system. 
Paragraph  (b)(4)  sets  the  limit  on  top  rail 
deflection — the  top  rail  cannot  deflect 
below  39  inches,  which  would  be  3 
inches  if  the  top  rail  was  at  the  42  inch 
height  when  the  load  was  applied  or  5 
inches  if  the  top  rail  were  at  45  inches. 
Regarding  proposed  paragraph  (b)(3). 
the  SSFI  (Ex  2-69)  commented  that 
proposed  subpart  L  did  not  require  force 
to  be  applied  "within  2-inches"  and 
expressed  concern  with  regard  to  the 
perceived  inconsistency  with  subpart  L. 
SSFI  also  commented  that  in  paragraph 
(b)(4)  there  is  a  difference  for  the  height 
of  the  top  rails  of  guardrail  systems 
between  subparts  L  and  M.  OSlL\.  in 
turn,  observes  that  the  criteria  for 
guardrails  on  scaffolds  are  explicitly 
excluded  from  the  scope  of  subpan  M 
(See  §1926.500(a)(3)(i)).  because  OSHA 
recognizes  that  the  performance 
requirements  for  guardrails  on  scaffolds 
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if  the  snagging  of  clothing  would  not 
result  in  a  fall,  employers  did  not  have 
to  take  any  action  to  eliminate  the 
potential  for  snagging. 

OSHA  agrees  that  the  phrase  should 
be  removed  in  the  final  rule.  It  was  not 
OSHA's  intent  to  limit  protection  to 
those  situations  where  such  snagging 
would  actually  result  in  a  fall.  OSHA 
realizes  that  other  hazards,  such  as 
exposure  to  falling  objects,  could  arise 
if  an  employee's  clothing  snagged  on  a 
guardrail  surface. 

The  SSFI  (Ex.  2-89)  commented  that 
this  provision  is  unrealistic  and  would 
prove  to  be  extremely  costly.  They 
recommended  that  the  provision, be 
eliminated.  OSHA  disagrees  with  the 
SSFI.  As  noted  above,  paragraph  (b)(6) 
is  essentially  the  same  as  the  existing 
rule,  which  has  not  posed  suclj 
difficulties  in  practice. 

Paragraph  (b)(7)  requires  that  top  rails 
and  midrails  not  be  so  long  as  to 
constitute  a  projection  hazard.  This 
provision,  which  is  identical  to  the 
proposed  provision,  is  based  on  existing 
§  1926.500(f)(1)  and  (f){l)(vi)(cO.  No 
comments  were  received  regarding  this 
provision. 

Peiragraph  (b)(8)  prohibits  the  use  of 
steel  banding  and  plastic  banding  as  top 
rails  or  midrails.  This  provision  is 
identical  to  the  prop^-^ed  provision. 
While  such  banding  can  often  withstand 
a  200-pound  load,  it  can  tear  easily  if 
twisted.  In  addition,  such  banding  often 
has  sharp  edges  which  can  easily  cut  a 
hand  if  seized. 

While  OSHA  did  not  receive  any 
comments  specifically  on  proposed 
paragraph  (b)(8),  it  did  receive  a 
recommendation  from  the  ACCSH  (Tr. 
6-9-87,  p.  212)  regarding  a  similar 
provision  in  proposed  subpart  L 
(§  1926.451  (e)(4)(xiii).  In  particular,  the 
ACCSH  suggested  that  OSHA  ban  the 
use  of  manila  rope  and  plastic  rope  as 
well  as  steel  and  plastic  banding  as  top 
rails  for  scaffold  guardrail  systems.  This 
recommendation  reflected  ACCSH's 
concern  that  manila  rope  and  plastic 
rope  lose  strength  quickly  when 
exposed  to  water  and  sun. 

In  Issue  M-3  of  the  hearing  notice  (53 
FR  2054,  January  26, 1988),  OSHA 
discussed  the  ACCSH  recommendation, 
stating  that  ACCSH  had  recommended 
that  OSHA  add  a  ban  on  the  Use  of 
manila  rope  or  plastic  rope  for  top  rails 
or  midrails  of  guardrail  systems  used  on 
scaffolds.  OSHA  also  noted  that  ACCSH 
had  not  made  a  similar  recommendation 
for  change  in  proposed  subpart  M. 
OSHA  requested  comment  on  whether 
or  not  the  ACCSH  concern  should  be 
addressed  in  the  final  rule  for  subpart 
M. 


At  the  hearing,  the  Scaffold  Industry 
Association  (SIA)  (Tr.  3-22-88  pp.  160- 
161)  testified  that  it  should  not  be 
necessary  to  restrict  the  type  of 
materials  used  since  OSHA  established 
the  strength  requirements  for  guardrail 
systems.  Upon  further  questioning,  the 
participant  suggested  (pp.  165-166)  that 
experts  in  the  field  should  address  the 
recommendation  and  again  stated  his 
belief  that  as  long  as  the  rope  met  the 
strength  criteria,  it  should  be  considered 
adequate. 

OSHA  also  received  comments  on- 
Issue  M-3  fi'om  three  other  parties.  One 
commenter  (Ex.  6-3)  stated  the 
following: 

Manila  and  plastic  rope  used  as  guardrail's^ 
for  short  periods  of  time  until  more 
permanent  rails  can  be  installed  should  not 
be  banned  from  use  providing  they  are 
capable  of  supporting  a  200-pound  load 
appliecl  in  any  direction  with  a  minimum  of 
deflection. 

In  addition,  the  commenter  noted  that 
while  some  lumber  is  subject  to 
deterioration,  no  lumber  is  banned. 
Finally,  the  commenter  stated  that 
OSHA  could  insert  a  note  or  warning  in 
the  standard  regarding  deterioration 
hazards  and  that  the  Agency  could  add 
an  inspection  requirement  such  as  wras 
proposed  for  safety  nets  in 
§  1926.502(c)(5).  The  chnr  two 
commenters  (Exs.  6-5  c,.d  6-17)  stated 
that  OSHA  should  ban  tha  use  of  manila 
rope  or  plastic  rope  from  use  as  midrails 
or  top  rails. 

Based  on  an  evaluation  of  the  record, 
OSHA  has  decided  not  to  ban  the  use  . 
of  manila  or  plastic  rope.  Instead,  OSHA 
has  determined  that  the  concerns  of  the 
ACCSH  are  appropriately  addressed  by 
adding  a  new  provision  in 
§  1926.502(b)(15),  discussed  below, 
which  requires  employers  to  inspect  top 
rails  and  midrails  if  manila,  plastic  or 
synthetic  rope  has  been  used,  as 
frequently  as  necessary  to  ensure  that 
the  rails  have  not  deteriorated  beyond 
their  ability  to  meet  the  strength 
requirements  set  forth  in 
§  1926.502(b)(3),  above. 

Paragraph  (b)(9)  of  the  final  rule,  like 
the  proposal,  requires  that  top  rails  and 
midiails  be  at  least  one-quarter  inch  (0.6 
cm)  in  nominal  diameter  or  thickness 
OSHA  believes  that  the  minimum 
thickness  requirement  is  needed  to 
prevent  the  use  of  rope  that  would  cause 
cut«or  lacerations.  In  addition,  final 
rule  paragraph  (b)(9)  adds  a  new 
requirement  that  top  rails  constructed  of 
wire  rope  shall  be  flagged  at  not  more 
than  6-foot  intervals  with  high-visibility 
material.  This  requirement  supplements 
the  strength  requirements  for  guardrails 
specified  in  paragraphs  (b)  (3),  (4),  and 
(5)  of  this  section.  The  purpose  of  this 


Federal  Register  /  Vol.  59.  No.  152  /  Tuesday,  August  9,  1994  /  Rules  and  Regulations       40699 


requirement  is  to" assure  that  rails  made 
of  high  strength  materials  are  not  so  thin 
that  a  worker  grabbing  a  rail  is  injured, 
such  as  by  cuts  or  lacerations,  because 
of  the  small  size  of  the  rail. 

CAL/OSHA  (Ex.  2-15)  suggested  that 
OSHA  require  top  rails,  such  as.  those 
made  with  wire  rope,  to  be  made  more 
visible  by  installing  bits  o'f-fiagging  or 
cloth  strips  at  10-foot  intervals.  Roberts 
Safety  Consultants  (Ex.  2-18)  supported 
the  requirement  for  'A  inch  minimum 
diameter  wire  rope.  Maryland 
Occupational  Safety  and  Health  officials 
(MOSH)  (Ex.  2-31)  commented  that 
OSHA  should  specify  that  the  provision 
is  referring  to  v/ire,rope.  The  Tennessee 
Valley  Authority  (TVA)(Ex.  2-20) 
suggested  that  OSHA  eliminate  the 
provision  since  the  standard  already 
contains  a  strength  requirement. 

OSHA  agrees  with  California  that  wire 
rope,  especially  the  V*  inch  diameter 
rope,  could  be  difficult  to  see,  and  has 
therefore  incorporated  in  the  final  rule 
their  suggestion  that  the  rope  be  flagged 
for  visibility.  To  maintain  consistency 
with  other  requirements  in  the  final 
rule,  such  as  those  for  flagging  of 
warning  lines  in  §  1926.502(fM2)(i)  and 
flagging  of  control  zone  lines  in 
§  1926.502(g)(3)(i).  OSHA  is  requiring 
flagging  at  6-foot  intervals  rather  than  at 
10-foot  intervals.  OSHA  also  notes  that 
flagging  of  wire  rope  is  a  common 
industry  practice. 

In  response  to  TVA's  comment,  OSHA 
notes  that,  as  discussed  above,  this 
provision  addresses  the  need  to  protect 
■  workers  from  cuts  and  lacerations,  not 
the  strength  of  the  wire  rope. 

Paragraphs  (b)  (10)  through  (13) 
address  the  use  of  guardrail  systems. 
The  requirements  in  paragraphs  (b)  (10) 
through  (13)  are  identical  to  those  found 
in  paragraphs  (b){ll)  to  (b)(14)  of  the 
proposed  rule.  OSHA  had  also  proposed 
specific  requirements  pertaining  to 
guardrail  systems  used  at  hoisting  areas 
during  the  performance  of  roofing 
operations  on  low-slope  roofs  (proposed 
ar  paragraph  (b)(10)).  However,  because 
revised  §  1926.501(b)(3)  addresses  fall 
protection  at  all  hoist  areas,  including 
hoist  areas  on  low-slope  roofs  where 
roofing  operations  are  being  performed, 
there  is  no  need  to  have  the  additional, 
redundant  requirements  proposed  at 
paragraph  (b)(10)  and  they  have  been 
deleted  in  the  final  rule!  Further 
discussion  on  the  remaining  provisions 
(b)(ll)  to  (b)(13)  can  be  found  in  the 
notice  of  proposed  rule  for  subpart  M 
(51  FR  42724]. 

Paragraph  (b)(14)  provides  that 
guardrail  systems  on  ramps  and 
runways  be  erected  along  each 
unprotected  side  or  edge.  The  proposed 
requirement  contained  essentially  the 


same  requirements  as  existing 
§  1926.500(d)  (2)  and  (3).  The  proposed 
rule  contained  an  exception  for 
installing  guardrails  on  ramps  and 
runways  where  the  guardrails  would 
interfere  with  the  operation  of  work  as 
long  as  the  ramp  or  runway  was  18 
inches  wide.  Existing  §  1926.5Q0(d)(3) 
also  allowed  this  exception.  However, 
based  on  OSHA's  enforcement 
experience.  OSHA  has  decided  that  the 
exception  is  no  longer  valid. 

It  is  OSHA's  contention  that  the 
purpose  of  installing  guardrails  on 
ramps  and  runways  is  solely  to  keep 
employees  fi-om  faUing  off  the 
unprotected  sides  or  edges  of  such 
ramps  and  runways  when  employees 
are  exposed  to  falls  of  6  feet  or  (1.8  m) 
or  more  to  a  lower  level.  OSHA 
recognizes  that  there  may  be 
circumstances  where  the  movement  of 
materials  or  equipment  across  ramps  or 
nmways  would  be  impeded  by 
guardrails  and  situations  where  that 
interference  is  such  that  compliance 
with  this  provision  would  be  infeasible 
(i.e..  the  work  cannot  be  done)  or  would 
create  a  greater  hazard.  OSHA  believes, 
in  general,  that  preplanning  of  work  will 
ensure  that  compliance  wiUi  paragraph 
(b)(14)  is  feasible  and  does  not  create  a 
greater  hazard. 

CAL/OSHA  (Ex.  2-15),  noted  that  the 
proposed  provision  would  be  the 
subject  of  considerable  interpretation 
and  stated  diat  OSHA  should  provide 
examples  of  operating  conditions  that 
would  permit  employers  to  follow  the 
guardrail  configuration  described.  The 
commenter  also  stated  that  ramps 
should  be  2  feet  wide  and  railed  on  both 
sides. 

OSHA  notes  that  the  existing  rule  was 
based  on  ANSIA12.1-1967.  Safety 
Requirements  for  Floor  and  Wall 
Openings.  Railings,  and  Toe  Boards, 
which  provides  examples  of  special 
purposes  where  operating  conditions 
may  preclude  the  use  of  guardrails  on 
one  side  of  the  runway.  Such  purposes 
were  identified  as  oiling,  shafting  or 
filling  tank  cars.  OSHA  also  notes  that 
the  ANSI  A1264.1-1989,  Safety 
Requirements  for  Workplace  Floor  and 
Wall  Openings.  Stairs,  and  Railing 
Systems,  which  replaced  the  ANSI 
Al  2. 1-1967.  also  contains  the  same 
provision,  but  does  not  provide 
examples  of  special  purposes  which 
necessitate  omitting  guardrails  on  one 
side.  In  aiiy  event,  the  example 
provided  covered  non-construction 
work,  raising  further  questions  about  the 
appropriateness  of  the  exception.  Upon 
further  consideration  and  evaluation  of 
the  proposed  provision,  OSHA  has 
determined  that  since  it  cannot  readily 
identify  situations  where  operating 


conditions  would  preclude  the  use  of 
guardrails  on  one  side  it  should  not 
v^Tite  an  exception  into  the  rule  and. 
therefore,  the  agency  has  no  reason  to 
specify  a  platform  width.  OSHA  agrees 
with  CAL/OSHA  that  the  provision 
would  be  subject  to  wide  interpretation. 
As  a  consequence.  OSHA  has  decided  to 
delete  this  provision  from  the  final  rule. 
Paragraph  (b)(15).  which  was  not  part 
of  the  proposed  rule,  requires  that 
manila.  plastic  and  synthetic  rope  used 
in  guardrail  systems  be  inspected  as 
ft^quently  as  necessary  to  detect 
deterioration.  This  new  requirement  has 
been  added  in  response  to  the  comment 
received  on  Issue  M-3.  discussed  above, 
in  which  OSHA  solicited  information 
on  the  need  to  prohibit  the  use  of 
manila  and  plastic  rope.  As  discussed 
earlier  in  this  preamble,  OSHA  has 
determined  that  paragraph  (b)(15) 
appropriately  responds  to  ACCSH's 
concern  that  such  ropes  may  deteriorate 
and  lose  their  strength. 

OSHA  observes  that  Non-mandatory 
Appendix  B  contains  detailed 
specifications  for  minimum  sizes  of 
guardrail  system  components.  These 
specifications  are  based  on  existing 
§  1926.500;(f)(l)  (i),  (ii).  and  (iii)  and 
should  provide  useful  information  to 
help  employers  to  design  guardrail 
systems.  The  transfer  of  this  guidance 
&x)m  existing  regulatory  text  to  a  non- 
mandatory  appendix  does  not  reduce 
the  level  of  safety  achieved  through 
compliance  with  the  existing  standard. 
The  existing  specific  provisions  are 
consistent  with  the  performance- 
oriented  requirements  in  the  final  rule. 
The  promulgation  of  non-mandatory 
Appendix  B  removes  redundant 
provisions  from  the  standard. 

Paragraph  (c)— Safety  net  systems. 
This  paragraph  replaces  the  criteria  in 
existing  §  1926.105— Safety  nets.  OSHA 
has  relocated  the  regulation  of  safely 
nets  to  subpart  M  as  part  of  the  Agency's 
effort  to  consolidate  the  standards  that 
generally  cover  protection  of 
construction  employees  from  fall 
hazards. 

OSHA  received  one  general  comment 
on  this  paragraph.  The  ISEA  (Ex.  2-23) 
suggested  that  OSHA  refer  to  safety  nets 
as  personnel  nets,  so  as  to  differentiate 
personnel  nets  and  debris  nets.  This 
commenter  also  suggested  that  debris 
nets  should  be  addressed  separately. 
OSHA  has  not  taken  any  action  with 
respect  to  the  suggestion  because  the 
criteria  set  forth  apply  to  nets  used  to 
protect  employees  from  the  hazards  of 
falling.  If  an  employer  selects  and  uses 
a  net  labeled  as  a  "debris  net"  to 
provide  fall  protection  for  employees, 
then  such  net  must  meet  all  of  the 
criteria  and  conditions  for  use  set  forth 
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ACCSH  recommended  that  OSHA  allow 
one  level  of  nets  during  bridge 
construction,  provided  the  fall  was 
imobstructed  and  the  fall  distance  did 
not  exceed  25  feet.  O&erwise,  the 
Advisory  Committee  recommended  that 
affected  employees  also  use  personal 
fall  arrest  systems.  One  A(XSH  member 
noted  that  ihe  v/ording  of  the  proposed 
provision  could  allow  falls  from  75  or 
80  feet,  and  that  even  if  the  fall  were 
unobstructed,  in jiuies  would  occur. 
That  ACCSH  member  also  spoke  of  two 
such  cases  wrhere  employees  were 
paralyzed  from  the  waist  dov/n  after     . 
falling  into  a  net.  (Tr.  6/10/87;  pp.  137- 
141). 

The  ACCSH  recommendation  was 
echoed  by  other  commenters.  Bristol 
Steel  and  the  NEA  (Exs.  2-12  and  2-43) 
commented  that  during  erection  or 
painhng  of  tall  steel  bridges,  such  as 
trusses  and  arches,  one  level  of  netting 
would  not  be  adequate.  Thay  also  stated 
the  foUov/ing: 

Not  only  is  there  the  problBm  of  falling 
employees  striking  bridge  structural  members 
before  they  fall  into  the  safety  net,  but  also 
the  fall  distance  from  upper  bridge  levels  of 
the  safety  ners  will  frequently  exceed  50  feet 
or  even  100  feet  or  more.  Safety  nets  on  the 
upper  levels  of  such  bridges  are  not  a 
desirable  or  feasible  alternative  *   *   *  . 

These  commenters  suggested  that  OSHA 
require  "safety  railings  in  accordance 
with  subpart  R  (Steel  Erection),  body 
belt/harness  systems,  or  safety 
monitoring  systems  where  the  fall 
distance  into  the  safety  net  exceeds  25 
feet."  They  also  identified  types  of 
bridge  construction  where  "the  risk  of 
harm  from  striking  bridge  members 
during  a  fall  is  significantly  reduced. 
Most  falling  employees  vriil  be  deflected 
by  bridge  members  with  forces  not  so 
-  great  as  to  cause  serious  harm  •  •  •  ." 
They  did  not  feel  that  these  situations 
warranted  both  safety  nets  and  body  belt 
systems,  but  they  did  believe  body  belt 
systems,  in  addition  to  safety  nets,  were 
warranted  when  the  fall  distance 
exceeded  25  feet. 

MOSH  (Ex.  2-31)  commented  that 
they  could  not  understand  why  safety 
nets  were  not  being  required  for  second 
levels  of  bridges,  noting  that  they  had 
experienced  severe  accidents  involving 
employees  falling  from  the  top  chords  of 
bridges. 

The  AGC  (Exs.  2-16,  2-47  and  2-92) 
commerted  that  many  site  work 
situations  do  not  allow  for  systems  such 
as  body  behs  and  that  ""The  standard 
should  reflect  existing  conditions  and 
permit  flexibility." 

Many  commenters  (Exs.  2-19,  2-20, 
2-23,  2-36,  2-46,  and  2-50]  indicated 
that  a  single  level  of  safety  nets  may  not 
provide  adequate  fall  protection  on 


bridges,  particularly  where  an  employee 
could  strike  a  bridge  structtiral  member 
before  hitting  the  net.  These 
commenters  also  indicated  thai  personal 
fall  protection  should  be  requireii  in 
addition  to  neLs  or  that  additional 
netting  systems  should  be  required. 

OSHA  has  determined  that  a  one-level 
net  system  does  not  provide  adequate 
protection  if  there  are  intervening 
members  between  the  working  surface 
and  the  net  which  an  employee  might 
strike.  In  addition,  OSHA  notes  that 
even  when  the  fall  area  is  unobslrucled, 
one  level  of  nets  will  not  provide 
adequate  protection  if  the  fall  distance 
exceeds  30  feet.  In  such  situations,  the 
record  demonstrates  that  severe  injuries 
are  likely  to  occul:  {Exs.  2-12,  2-31.  and 
2-43).  Therefore,  the  final  rule  does  not 
permit  a  one-level  net  system  when  the 
fall  distance  exceeds  30  feet.  When  the 
distance  exceeds  30  feet.additional 
netting  will  have  to  be  provided  or 
employees  will  have  to  be  protected  by 
another  fall  protection  system  such  as  a 
personal  fall  arrest  system. 

Paragraph  (c)(2)  sets  minimum 
horizontal  projection  requirements  for 
safety  net  systems,  based  on  the  vertical 
distance  between  the  working  level  and 
the  net.  Existing  §  1926.105(c)(1) 
requires  that  nets  extend  8  feet 
Proposed  paragraph  (c)(2l  would  have 
required  that  nets  extend  15  feet.  In  the 
proposal,  OSHA  explained  that  the 
National  Bureau  of  Standards  (NBS)  had 
conducted  tests  to  evaluate  the 
proposed  requirement.  Their  findings 
indicated  that  at  least  13  to  15  feet 
would  be  required  to  fully  contain  a 
body  falling  25  Ieet  (Ex.  14:50).  Based 
on  their  GndLags,  OSHA  proposed  the 
15-foot  requirement.  Since  that  time, 
however,  tlie  ANSI  AlO.ll  Committee 
issued  a  revision  to  the  consensus 
standard  on  Personnel  and  Debris  Nets, 
in  which  it  varied  the  horizontal 
distance  of  the  net  according  to  the 
vertical  distance  between  the  working 
level  and  the  net.  The  ACCSH,  in  turn, 
recommended  that  OSHA  replace  the 
15- foot  requirement  of  proposed 
paragraph  (c)(2)  with  the  language  of  the 
then-draft  ANSI  AlO.ll  provision 
(subsequently  adopted  by  ANSI  in  1989) 
[Tr.  6-10-87,  pp.  197-199]. 

There  were  lew  comments  on 
proposed  paragraph  (c)(2).  The  TVA  (Ex. 
2-20)  commented  that  OSHA  should 
include  criteria  on  rigging  supports  to 
extend  safety  nets  the  requirwi  distance. 
OSHA  obiserves  that  the  rigging  sujjports 
aire  considered  part  of  the  total  safety 
net  system  for  which  OSHA  has 
specified  criteria.  The  Builders 
Association  of  Missouri  (Ex.  2—42)  * 
commented  that  the  cost  would  be 
increased  to  extend  the  nets  the 


proposed  distance  oM5  feet  and  the 
danger  to  workers  would  increase.  (The 
commenter  did  not  explain  how 
workers  would  be  at  increased  risk.) 

In  addition,  the  Building  Trades 
Employee  Association  of  Boston  and 
Eastern  Massachusetts,  Inc.  (Ex.  2-26) 
stated  that  in  many  cases  an  employer 
will  not  have  15  feet  of  horizontal  space 
at  the  perimeter  of  a  building  in  which 
to  construct  a  safety  net  system,  due  to 
the  proximity  of  other  structures.  OSHA 
agrees  that  there  may  be  circumstances 
where  if  is  not  possible  to  have  a  safety 
net  system  extend  far  enough  to  satisfy 
the  extension  requirements  of  the 
proposal  or  the  final  rule.  Under  those 
circumstances,  employers  would  have 
to  select  another  fall  protection  system. 
OSHA  points  out  that  employers  have 
the  choice  of  two  other  fall  protection 
systems— guardrail  systems  or  personal 
fall  arrest  systems— when  safety  net 
systems  cannot  be  installed  in  a  way 
that  will  comply  with  §  1926.502(c).  The 
purpose  of  this  section  is  merely  to  set 
out  the  criteria  that  must  be  followed 
when  safety  nets  are  chosen  by  the 
employer  to  meet  the  duty  to  provide 
fall  protection  set  in  §  1926.501. 

OSHA  raised  Issue  M-4  in  the  hearing 
notice  [53  FR  2048).  asking  for  input 
regarding  the  ACCSH  safety  net 
recommendation.  In  the  Issue,  OSHA 
discussed  the  concerns  of  ACCSH 
regarding  the  above-mentioned  study 
performed  by  the  National  Bureau  of 
Standards  which  indicated  that  nets 
which  extended  only  8  feet  from  a 
structure  would  not  catch  someone  who 
had  fallen  25  feet  [Tr.  6/10/87;  pp.  198- 
199).  Issue  M-4  also  discussed  the  draft 
documentoftheANSIAlO.il 
Committee  (Personnel  and  Debris  Nets) 
which  would  replace  the  current  ANSI 
Standard  on  Safety  Nets  in  which  ANSI 
varies  th& horizontal  distance  of  the  net, 
depending  on  the  vertical  distance  from 
the  walking/working  surface  to  the  net. 
There  was  no  testimony  or  other 
information  submitted  in  relation  to 
Issue  M— 4. 

Paragraph  (c)(3)  requires  nets  to  be 
rigged  with  sufficient  clearance  under 
them  to  prevent  contact  with  the  lower 
level  when  the  net  is  subjected  to  the 
impact  forces  specified  in  paragraph 
(c)(4).  This  is  basically  the  same 
requirement  as  in  existing 
§  1926.105(c)(i),  and  the  proposed  rule. 
There  were  no  comments  on  the 
proposed  provision. 

Paragraph  (c)(4)  specifies  the  capacity 
requirements  for  safety  nets  and  safety 
net  installations.  The  paragraph  requires 
employers  either  to  show  that  nets  and 
net  installations  meet  the  capacity 
requirements  by  conducting  drop  tests 
meeting  designated  criteria  or,  when  an 


employer  can  demonstrate  that  drop 
testing  is  not  feasible  or  practicable, 
certify,  based  on  information  received 
from  a  qualified  person,  that  the  net  and 
net  installation  meet  all  specified 
criteria.  One  example  of  where  a  drop 
test  may  not  be  feasible  or  practicable  is 
when  the  net  is  strung  over  a  public 
thoroughfare  and  the  test  could 
endanger  people  below.  Another 
example  is  where  the  test  weight  cannot 
be  readily  retrieved  from  the  net  once  it 
has  been  dropped. 

For  the  purposes  of  paragraph  (c)(4), 
OSHA  considers  two  or  more  net  panels 
joined  together  to  be  one  net.  Safety  net 
installations  which  do  not  share  the 
same  net  are  considered  to  be  separate 
systems.  In  addition,  each  time  a  safety 
net  system  is  erected,  it  is  considered  to 
be  a  separate  installation  which  must  be 
tested  or  certified.  This  is  a  clarification 
of  existing  §  1926.105(b),  which  requires 
all  net  installations  to  be  drop-tested. 
Paragraph  (c)(4)(i)  sets  forth  the  criteria 
for  performing  drop  tests  on  net 
installations.  In  most  respects,  these  - 
criteria  are  the  same  as  the  requirements 
in  section  8  of  ANSI  AlO.11-1979, 
proposed  paragraph  (c)(4)(ij,  and  section 
8  of  ANSI  AlO.l  1-1989,  except  that  the 
final  rule  requires  the  test  to  be 
conducted  from  a  level  at  least  42 
inches  (1.1  m)  above  the  highest 
walking/ working  surface  on  which 
employees  are  to  be  protected  as 
opposed  to  the  25-foot  height  required 
by  ANSI,  so  that  the  test  more  closely  . 
resembles  the  type  of  fall  from  which 
the  worker  is  to  be  protected.  OSHA 
believes  the  use  of  a  400-pound  weight 
to  test  the  system  will  ensure  that  a 
proper  margin  of  safety  is  obtained. 
OSHA  also  notes  that  in  the  proposal 
the  drop  test  would  have  been 
conducted  by  dropping  the  weight  from 
the  highest  walking/working  level  on 
which  ercpluyees  were  to  have  been 
protected.  The  final  rule  adds  42  inches 
to  this  height  to  take  into  consideration 
the  center  of  gravity  of  the  95th 
percentile  man  and  also  to  take  into 
consideration  those  situations  where  the 
net  is  installed  at  the  same  level  from 
which  the  employee  is  to  be  protected. 

There  were  several  comments  on 
proposed  paragraph  (c)(4),  particularly 
with  regard  to  the  exception  proposed 
in  paragraph  (c)(4)(ii).  The  ISEA  (Ex.  2- 
23)  objected  to  the  proposed 
certification  in  lieu  of  drop  test 
provision,  stating  that  nets  will  probably 
rarely  undergo  an  actual  drop  test.  As 
indicated  above,  OSHA  will  allow 
certification  only  when  the  employer 
can  demonstrate  that  it  is  not  feasible  or 
practicable  to  conduct  a  drop  test.  The 
ISEA  also  stated  that  prototype  tests 
should  be  required,  stating  that  on-the- 


job  drop  test  could  weaken  the  nets. 
However,  OSHA  is  concerned  with  the 
total  system  (i.e.,  the  net  and  the  net 
installation)  and  prototype  tests  do  not 
address  the  Agency's  concern. 

NIOSH  (Ex.  2-33)  suggested  that 
OSHA  clarify  whether  testing  will  be 
required  each  time  the  safety  net  is 
moved  to  a  different  location  at  the  job 
site,  ft  was  OSHA's  intent  that  a  net  be 
tested  or  certified  whenever  it  is  newly 
installed  at  a  location  before  it  is 
allowed  to  be  used  for  fall  protection 
system.  OSHA  has  rewritten  the 
provision  to  make  it  clear  that  nets  must 
be  drop-tested  at  the  jobsite  following 
initial  installation;  whenever  nets  are 
relocated;  whenever  a  major  repair  to 
the  net  has  been  made;  and  at  6  month 
intervals  when  the  net  has  been  left  in 
the  same  location. 

The  Building  Association  of  Missouri 
(Ex.  2-42)  commented  that  "Drop  tests 
should  not  be  required  nor  even  allowed 
on  nets."  They  stated  their  belief  that 
drop  tests  make  nets  unsafe,  citing  the 
requirement  in  existing  §  1926.104(a) 
that  employers  remove  a  lanyard  from 
service  if  it  has  been  subjected  to  in- 
service  loading.  Based  on  its  experience 
with  fall  protection  systems,  the  Agency 
has  come  to  the  conclusion  that  safety 
nets,  unlike  lanyards,  can  remain  in  use 
after  loading  if  the  pertinent  criteria  can 
still  be  satisfied. 

CAL/OSHA  (Ex.  2-15)  commented 
that  the  certification  requirements  were 
unclear.  OSHA  has  revised  proposed 
paragraph  (c)(4)(ii)  to  be  specific  in  how 
and  who  must  certify ,the  net  and  net 
installation. 

In  addition,  the  MS,\  (Ex.  2-35) 
recomrhended  that  after  the  net 
installation  test,  the  net  section  should 
be  examined  by  a  qualified  person  and 
replaced  if  needed.  OSHA  notes  that 
paragraph  (c)(5),  either  as  proposed,  or 
as  revised  in  the  final  rule  (see  below), 
effectively  requires  the  inspection  of 
nets  and  replacement  of  defective 
components  necessary  to  ensure  that 
nets  are  always  in  safe  condition. 

Paragraph  (c)(5)  prohibits  the  use  of 
defective  nets  and  requires  safety  net 
systems  to  be  inspected  at  least  once  a 
week  for  wear,  damage,  or  other 
deterioration.  The  provision  also 
requires  inspection  after  any  occurrence 
which  could  affect  the  integrity  of  the 
safety  net  system.  Defective  components 
must  be  removed  from  service.  This 
provision  was  proposed  as  a  new 
requirement.  Issue  #9  of  the  proposal 
asked  if  the  proposed  ft^quency  of 
inspection  was  appropriate.  The  Issue 
noted  that  similar  requirements  had 
been  proposed  for  body  belt/harness 
systems  and  positioning  device  systems. 
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There  were  !  everal  comments  relating 
to  fee  appropr  ate  frequency  of  net 
inspection.  Tb  j  ACCSH  recommended 
that  nets  be  inj  pected  weekly  or 
whenever  any  abject  has  been  dropped 
into  the  net  thit  is  of  stich  weight  that 
it  might  damage  the  net.  (Tr.  6/10/87, 
pp.  130-131.)  The  National  Constructors 
Association  (IsJCA)  and  the  ANSI  Z359 
Committee  (E)^.  2-45  and  2-50) 
commented  thtit  the  frequency  of 
inspection  wai  appropriate  as  proposed. 
The  NCA,  however,  noted  its  opposition 
to  added  papeiwork. 

WMACSA,  px.  2-56),  stated  that 
record  should  be  maintained  of  the 
results  of  the  weekly  inspection.  Other 
comments,  including  Bristol  Steel,  AGC, 
and  NEA,  statt  d  thai  weekly  inspection, 
itself,  was  not  necessary;  thai  nets 
should  be  mai  itained  La  a  satisfactory 
condition;  anc  that  weekly  LQSf)ection 
would  impose  recordkeeping  burdens 
without  enhar  cing  employee  safety. 
(Exs.  2-12,  2-  6,  2-43,  2-46,  2-47,  2- 
51  and  2-92). 

OSHA  has  d  etermined  that  while 
keeping  recorc  s  of  inspections  may 
assist  employ*  rs  in  meeting  tbeir 
obligations  un  ier  this  paragraph, 
maintaining  n  cords  of  net  inspections 
will  not  direct  y  enhance  employee 
safety.  It  is  the  routine  perfonnance  of 
the  inspection  and  the  removal  of  any 
defective  com  jonents  that  leads  to 
employee  safe  y.  Thus,  OSHA  has 
revised  the  lai  iguage  of  the  final  rule  to 
prohibit  the  u  le  of  defective  nets  and  to 
require  that  n(  ts  be  inspected  at  least 
once  a  week  t(  i  determine  their 
condition.  If  a  ny  defects  are  discovered 
at  the  time  of  nspection,  the  defective 
components  xi  lUSt  be  removed  and 
replaced.  OSi  A  is  making  the  slight 
language  mod  fication  because  it 
realizes  that  a  though  once  a  week 
inspections  si  ould  ordinarily  be 
sufficient  to  d  Jtect  any  net  defects,  there 
are  some  circi  mstances  that  may 
require  emplc  yers  to  conduct  more 
frequent  inspi  ction.  For  example,  as 
ACCSH  ment:  oned,  when  large  weights 
have  fallen  in  o  the  net.  the  net  must  be 
inspected.  Or  as  Dr.  Nigel  Ellis  stated 
in  his  comme  it  (Ex.  2-36):  "Inspection 
should  be  reg  ilar  and  at  frequent 
intervals  dep(  nding  on  the  use  and 
environment. ' 

The  BCMA  .U  (Ex.  2-46)  noted  that, 
"where  high  i  vinds  or  storms  or 
hazardous  ch  tmicals  have  been  used  in 
the  area,  it  be  :omes  a  necessity  to 
inspect  the  sa  fety  nets  as  often  as  may 
be  needed."  C  onsequently,  the  revised 
language  reqL  ires  inspection  at  least 
weekly  and  a  ;  often  as  necessary  to 
ensure  that  di  tfective  nets  are  not  used. 
Paragraph  i:)(6)  requires  debris  and 
tools  to  be  rei  nov«d  as  soon  as  possible 


from  the  net,  but  not  later  than  the  start 
of  the  next  work  shift.  Such  materials 
pose  safety  hazards  to  anyone  who  falls 
iirto  the  net.  This  provision  was  also 
proposed  as  a  new  requirement.  The  one 
commenler  on  the  proposed  provision, 
(Ex.  2-26),  stated  that  the  proposed 
requirement  created  a  serious  safety 
hazard  and  suggested  that  OSHA 
reconsider  the  proposed  language. 
OSHA  considers  clearing  the  net  of 
debris  necessary  to  prevent  injury  to 
workers  who  may  fall  into  the  net  and 
believes  this  task  can  be  performed 
without  undue  risk  to  employees. 
Therefore,  OSHA  promulgates 
paragraph  (c)(6)  as  proposed. 

Paragraph  (c)(7)  specifies  the 
maximum  allowable  mesh  opening, 
limiting  the  size  of  the  opening  to  a 
maximum  of  36  square  inches.  This 
requirement  is  the  same  as  the  proposed 
requirement.  Existing  §  1926.105(d)  also 
provides  for  a  maximum  of  6  inches  (15 
cm)  on  any  side  of  an  opening,  but  did 
not  explicitly  limit  the  size  of  the 
opening.  OSHA  proposed  the  limit 
because  mesh  openings  can  be 
manufactured  with  more  than  four  6- 
inch  sides;  and  a  limit  of  36  square 
inches  is  necessary  to  ensure  that  an 
employee's  head  cannot  go  into  it 
during  a  fall,  possibly  breaking  the 
employee's  neck.  This  requirement  is 
essentially  identical  with  that  in 
paragraph  6.3  of  ANSI  AlO.11-1989, 
Personnel  and  Debris  Nets.  There  were 
no  comments  on  Ae  proposed 
provision. 

Paragraph  (c)(8)  specifies  a  minimum 
breaking  strength  of  5,000  pounds  for 
border  ropes  used  for  net  webbing.  This 
requirement  is  esseirtially  the  same  as  in 
the  proposal  and  in  existing 
§  1926.105(d).  There  were  no  comments 
on  the  proposed  provision. 

Paragraph  (c)(9)  requires  connections 
between  net  panels  to  be  as  strong  as 
integral  components  and  to  be  spaced 
not  more  than  6  inches  apart.  This 
provision  is  identical  to  the  proposed 
provision.  Existing  §  1926.105tf),  ra 
effect,  sets  the  same  strength 
requirement  as  paragraph  (c)(9),  but 
does  not  contain  a  6-inch  spacing 
requirement.  OSHA  proposed  this  as  a 
new  requirement,  basing  it  on  paragraph 
9.3  of  the  ANSI  AlO.11-1979.  OSHA 
notes  that  this  reqmrement  is  also 
consistent  with  paragraph  10.4  of  the 
ANSIAlO.11-1989. 

The  NEA  (Ex.  2-43)  commented  that 
the  new  ANSI  AlO.ll  safety  net 
standard  required  a  1-foot  spacing 
between  connectors  (rather  than  6 
inches  as  OSHA  proposed)  when  two 
nets  were  joined  together,  and  that  the 
OSHA  requirement  should  be  consistent 
with  the  ANSI  requirement  which  has 


the  support  of  contractors  and  net 
manufacturers.  OSHA  notes  that,  as 
discussed  above,  ANSI  specifies  6-inch 
(15  cm)  spacing,  thus  OSHA's 
requirement  is  consistent  with  the  ANSI 
AlO.ll  standard. 

The  requirement  in  existing 
§  1926.105(d)  that  all  new  nets  must 
meet  accepted  performance  standards  of 
17,500  foot-pounds  minimum  impact 
resistance,  as  determined  and  certified 
by  the  manufacturer,  was  proposed  to  be 
deleted  as  it  applied  only  to  the  net 
itself,  and  not  to  the  complete  net 
installation.  OSHA  believes  the 
important  consideration  is  the  safety  net 
system  as  a  whole,  and  that  the 
provisions  of  paragraph  [c)(4)  of  this 
section  are  sufficient  tc  ajsure  proper 
safety  for  employees.  The  best  net  can 
be  rendered  useless  by  an  improper 
installation.  For  these  same  reasons,  the 
existing  §  1926.105(d)  requirement  for  a 
label  of  proof  test  was  also  proposed  to 
be  deleted.  In  addition,  existing 
§  1926.105(e)  requiring  forged  steel 
safety  hooks  or  shackles  to  fasten  nets 
to  supports  was  proposed  to  be  deleted. 
The  existing  rule  is  imduly  specific  as 
there  are  other  acceptable  methods  such 
as  wire  rope  to  fasten  nets  to  supports. 
OSHA  received  no  comments  on  those 
proposed  deletions  and  has  proceeded 
to  make  those  deletions  in  the  final  rule. 

Paragraph  (d) — Personal  fall  arrest 
systems.  "This  paragraph  replaces  all  of 
the  existing  provisions  in  §  1926.104 — 
Safety  Belts,  Lifelines,  and  Lanyards 
and  relocates  coverage  of  personal  fall 
arrest  systems  to  revised  subpart  M. 
This  is  being  done  as  part  of  the 
consolidation  of  fall  protection 
requirements  for  construction. 
There  have  been  a  number  of 
revisions  to  the  proposed  requirements 
for  body  belt/harness  systems.  First,  the 
title  of  the  paragraph  has  been  changed 
to  "personal  fall  arrest  systems."  The 
reason  for  this  change  was  explained  in 
the  definitions  section,  where  OSHA 
discussed  its  substitution  of  the  term 
"personal  fall  arrest  systems"  for  "body 
belt/harness  systems."  Many  provisions 
have  been  revised,  relocated  or  added  as 
discussed  below. 

Second,  OSHA  is  phasing  out.  and 
then  prohibiting,  the  use  of  body  belts 
as  a  component  of  personal  fall  arrest 
systems.  After  December  31, 1997.  body 
belts  will  no  longer  be  permitted  for  use 
in  a  personal  fall  arrest  system.  They 
will,  however,  continue  to  be  acceptable 
for  use  as  part  of  a  positioning  device 
system  [See  paragraph  (e)J  or  as  a  part 
of  a  ladder  safety  device  system 
required  in  subpart  X  of  part  1926  smce 
positioning  device  systems  and  ladder 
safety  device  systems  are  not  used  to 
arrest  a  fall.  The  Agency  recognizes  that 


an  -immediate  ban  on  the  use  of  body 
belts  in  personal  fall  arrest  systems 
would  impose  unreasonable  burdens  on 
employers.  OSHA  believes  this  phase 
out  period  will  allow  all  body  belts 
currently  in  use  to  be  used  through  their 
life  expectancy,  eliminating  any 
economic  burdens  to  employers  and 
permitting  manufacturers  to  prepare  to 
meet  the  demand  for  body  harnesses. 
In  Issue  #14  of  the  proposal,  OSHA 
discussed  various  reports  and  studies 
which  recommended  restricting  or 
banning  the  use  of  body  belts.  Also  in 
Issue  #14,  OSHA  solicited  information 
on  whether  it  should  restrict  the  use  of 
body  belts  as  personal  fall  arrest  systems 
and  also  asked  for  additional 
information  on  the  effects  of  prolonged 
suspension  in  a  body  belt  among  other 
questions.  OSHA  referenced  a  number 
of  studies  in  the  proposal  (Exs.  3-7,  3- 
9,  and  3-10)  which  indicated  that 
persons  suspended  in  body  belts  suffer 
internal  injuries  and  cannot  tolerate 
-  suspension  long  enough  to  allow  for 
retrieval.  The  rulemaking  record  for 
Powered  Platforms  also  contained 
studies  (Docket  S-700,  Exs.  11-3,  11-4, 
11-5, 11-6,  2/21-42)  which  indicated  ' 
that  the  initial  fall  impact  and  pressure 
e.xerted  during  suspension  made  body 
belts  inappropriate  for  use  in  a  personal 
fall  arrest  system.  OSHA  notes  that  all 
comments  received  on  the  proposed 
rule  for  powered  platforms  were 
referenced  in  the  proposal  for  subpart  M 
(Ex.  3-13). 

In  response,  OSHA  received  a  number 
of  cominents  including  .several  that 
requested  their  comments  from  the 
Powered  Platforms  rule  be  considered 
(Exs.  2-23.  2-36,  and  2-50).  A  number 
of  coramenters  indicated  their  belief 
that  the  biggest  problem  with  a  ban  on 
the  use  of  body  belts  would  be  worker 
acceptance  (Exs.  2-6.  2-9,  2-19,  and  2- 
41).  Typical  of  such  comments  were  "It 
.  is  hard  enough  to  get  the  typical 
construction  worker  to  wear  a  safety  belt 
let  alone  a  full  harness  *   *   *  a  harness, 
which  is  more  uncomfortable  than  the 
belt  *   •   •  would  have  more  resistance 
from  workers  to  wear  them  *   *   ""(Ex. 
2-9).  Other  commenters  (Exs.  2-16,  2- 
27,  and  2-51)  noted  that  they  currently 
use  body  belts  and  have  not  had  any 
problems.  The  AGC  (Exs.  2-16,  2-47,  2- 
92,  and  2-103)  stated  that  body  belts 
have  been  used  with  "only  positive 
results"  and  that  it  would  be 
appropriate  to  let  employers  choose 
between  body  beh  and  body  harness. 
The  commenter  did  note  specific 
circumstances  (manholes  and  small 
diarheter  tanks)  where  it  agreed  that 
employees  would  be  better  protected 
throu^  the  use  of  body  harnesses.  Also 
commenters  (Exs.  2-19,  and  2-140) 


indicated  that  compliance  with  the 
proposed  rule  (§  1926.502(d))  would 
provide  adequate  protection  for 
employees  using  body  belts  in  personal 
fall  arrest  systems.  OSHA  also  points 
out  that  these  conunents  were  made 
before  1988  and  since  that  time,  many 
changes  have  taken  place  in  the 
construction  industry.  Another 
commenter  (Ex.  2-154)  stated  that 
OSHA  should  allow  continued  use  of 
body  belts  for  fell  protection  except 
where  "a  person  is  working  alone  or 
could  not  be  readily  rescued." 

USTAG  (Ex.  9-33  in  the  powered 
platform  rulemaking  record),  stated  the 
following,  among  other  comments: 

The  restriction  on  forces  for  body  belt  and 
chest-waist  harness  systems  is  based  on  our 
serious  concern  about  the  suitability  of  body 
supports  other  than  the  full  body  harness 
with  a  sub-pelvic  (buttocks)  support  as  well 
as  other  design  considerations.  There  is  a 
growing  body  of  evidence  which  points  to 
hazards  related  to  the  use  of  body  supports 
other  than  an  appropriate  fully  body  harness. 
Studies  performed  in  Europe  and  by  the  U.S. 
Air  Force  indicate  high  risks  associated  with 
the  body  belt  in  both  fell  arrest  and 
suspension  modes.  Further,  the  possibility  of 
falling  out  of  a  body  belt  and  chest-waist 
harness  is  significant  and  has  appeared  in 
accident  reports. 

For  these  reasons  we  rer  ommend  that  use 
of  body  belts  and  chest-waist  harnesses  be 
restiicied  to  a  free  fall  distance  of  two  fetrt 
and  an  actual  loading  of  900  pounds. 

USTAG  also  noted  that  British 
standards  impose  restrictions  on  the 
body  belt;  French  standards  prohibit  the 
use  of  body  belts;  German  standards 
essentially  prohibit  the  use  of  body 
belts,  except  in  certain  applications,  and 
that  the  draft  ISO  standards  put 
conditions  on  the  use  of  body  belts. 

OSHA  received  a  number  of 
comments  (Exs.  2-3.  2-20.  2-36.  2-46. 
2-50,  2-89,  and  2-135)  which 
supported  a  prohibition  on  the  use  of 
body  belts  for  fall  arrest.  For  example, 
one  commenter  (Ex.  2-3)  stated  "The 
use  of  body  belt  systems  should  be 
prohibited  in  favor  of  body  harness 
systems.  There  is  a  possibility  of  back 
injuries  associated  with  the  use  of  safety 
belts."  Another  commenter  (E.x.  2-89) 
stated.  "Members  of  the  SSFI  would 
recommend  the  following,  a)  Body  Bells 
be  used  as  a  work  positioning  device; 
and.  b)  Body  Harnesses  should  be 
referred  to  as  a  fall  arrest  device." 

OSHA  believes  that  U.S.  workers 
should  be  afforded  the  same  level  of 
protection  as  workers  of  other  naiions, 
and  that  the  evidence  in  the  record 
cleaily  demonstrates  that  employees 
who  fall  while  wearing  a  body  belt  are 
not  afforded  the  level  of  protection  they 
would  be  if  the  fall  occurred  while  the 
employee  was  wearing  a  full  body 


harness.  In  addition,  RTC  (Ex.  2-36) 
presented  evidence  of  injuries  resulting 
from  the  use  of  body  belts.  The  best 
available  evidence  the  Agency  has  at 
this  time  requires  it  to  b^  the  use  of 
body  belts  as  part  of  a  personal  fall 
arrest  system  after  a  reasonable  period 
to  allow  existing  belts  to  be  worn  out. 
While  the  ban  of  body  belts  begins 
January  1, 1998,  OSHA  encourages 
employers  to  phase  out  the  use  of  bo<1y 
belts  in  personal  fall  arrest  systems  as 
soon  as  possible  so  that  employees  may 
be  spared  exposure  to  the  injuries  which 
have  resulted  from  body  belt  use. 

In  addition.  OSHA  points  out  that 
paragraph  (d)(16)  requires  that  personal 
fall  arrest  systems,  when  stopping  a  fall, 
to  limit  maximum  arresting  forces  on 
the  employee  to  900  pounds  (4  kN) 
when  using  a  body  beh.  Thus, 
employers  who  continue  to  use  body 
belts  until  the  ban,  must  rig  the  system 
to  ensure  that  fall  arrest  forces  are  at  or 
below  900  pounds.  Essentiallv  this  will 
require  limiting  the  free  fall  distance, 
the  use  of  shock  absorbing  lanyards  and 
other  measures  to  meet  the  criteria  for 
using  body  belts  as  part  of  a  personal 
fall  arrest  system. 

Today,  many  employers  permit  onlv 
the  use  of  body  hamiesses.  having 
recognized  the  limits  of  body  belts. 
While  OSHA  has  no  direct  record 
evidence  to  support  this  claim,  it  has 
received  much  informal  communication 
from  employers  and  from  manufacturers 
which  indicate  that  there  is  already  a 
movement  toward  the  use  of  body 
harness  instead  of  body  belts  for  fall 
arrest  situations.  In  addition,  worker 
acceptance  of  body  harnesses  has  grown 
in  the  years  since  OSHA  first  proposed 
its  fall  protection  rules  in  November 
1986.  As  more  and  more  prudent 
employers  have,  on  their  own, 
prohibited  the  u.se  of  body  t>ehs. 
comphance  with  and  acceptance  of  the 
use  of  body  harnesses  has  become 
increasingly  routine.  OSHA  is  also 
aware  of  efforts  by  segments  of  the  fiiil 
protection  equipment  manufacturing 
community  to  develop  a  personal  fall 
arrest  system  that  is  lighter  and  hence 
will  increase  worker  comfort  and 
proportionately  increase  worker 
acceptance  and  use  of  body  harne.Si.rs. 

In  addition.  CAL/OSHA  (Ex.  2-15) 
suggested  that  OSHA  require  permanent 
marking  of  all  personal  foil  arrest  system 
components  with  information  that 
assurt?s  compliance  with  the  pertinent 
standards,  so  that  persons  responsible 
for  providing  this  equipment  are  spared 
the  'substantial  financial  burden"  of 
verifying  compliance.  OSHA  notes  thai 
such  a  requirement  would  not  add  to 
the  inherent  safety  of  the  personal  fall 
arrest  system  components.  In  addition. 
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based  on  the  «  sponse  to  Issue  #18, 
discussed  belojMr  in  relation  to 
§  1926.502(d)('t)  of  the  final  rule,  OSHA 
believes  that  ecuipment  manufacturers 
are  already  volimtarily  marking  their 
products.  Accordingly,  any  benefit 
resulting  from  addition  of  such  a 
requirement  wbuld  be  minimal. 
Therefore,  OSHA  has  not  added  the 
suggested  language. 

Paragraph  (a)(1)  (proposed  as 
paragraph  (d)(!i))  requires  connectors  to 
be  drop  forged  pressed  or  formed  steel, 
or  made  of  equivalent  materials.  This 
provision  is  esientially  the  same  as  the 
proposed  requ  rement  except  that  the 
terra  "hardwaiB"  was  used  in  the 
proposed  rule  md  the  term 
"connectors"  i  5  used  in  the  final  rule. 
The  reason  for  the  change  in  the  term 
was  discussed  above  under  the 
Definitions  sec  tion.  There  were  no 
comments  on  I  le  substantive  portion  of 
the  proposed  j  rovision. 

Paragraph  (d)(2)  (proposed  as 
paragraph  (d)(  0))  requires  connectors 
to  have  a  corrosion-resistant  finish,  and 
all  surfaces  am  1  edges  to  be  smooth  to 
prevent  damaj  e  to  interfacing  parts  of 
the  system.  This  provision  is  essentially 
the  same  as  th(  i  proposed  provision 
except  that,  as  explained  above,  the 
term  connecto:  ■  is  being  used  instead  of 
the  term  hardvrare. 

In  response  o  a  comment  in  the 
powered  platf(  irm  rulemaking  (Ex.  3- 
13),  the  propo!  al  raised  Issue  #22  to 
solicit  comments,  with  supporting 
information,  rtgarding  the  need  to 
quantify  the  c(  rrosion  resistance 
requirements  i  pplying  the  ASTM  Salt 
Spray  Testing  Standard. 

Some  comm  enters  (Exs.  2-12,  2-43 
and  2-89)  stati  sd  that  the  proposed 
requirement  fc  r  corrosion  resistance  was 
sufficient.  On<  commenter 
recommended  "•   *   •  that  hardware  be 
tested  to  ASTl  {  B-117-73.  a  nationally 
recognized  tes  method  to  determine 
corrosion  resii  tance."  Another 
commenter  (E::.  2-36)  stated  "[slalt 

ray  precond  tioning  of  hardware  is 
r^sonable  pri  >r  to  static  tensile  strength 
tests."  Also,  a  commenter  (Ex.  2-50) 
stated  "[cjorro  >ion-resistance 
requirements  i  hould  be  quantified. 
Reference  to  t]  le  appropriate  part  of  the 
ASTM  Salt  Sp  ray  Testing  standard 
should  be  con  iidered." 

OSHA  has  c  etermined  that  the 
proposed  lang  lage  provides  adequate 
guidrnce  to  er  iployers  regarding  the 
selection  of  cc  rrosion-resistant 
hardware  and  that  a  requirement  for  salt 
spray  testing  \  ^ould  be  unnecessar)'. 
Accordingly,  I  le  Agency  has  not 
adopted  the  rt  commended  language 
from  Issue  #22 . 


Paragraph  (d)(3)  requires  that  dee- 
rings  and  snaphooks  have  a  minimum 
breaking  strength  of  5,000  pounds  (22.2 
kN).  This  provision  corresponds  to  the 
final  rule  for  Powered  Platforms  and  is 
based  on  proposed  paragraph  (d)(16) 
which  required  that  all  components  of 
body  belt/harness  systems  whose 
strength  was  not  otherwise  specified 
(i.e.  "hardware")  to  be  capable  of 
supporting  a  minimum  fall  impact  load 
of  5,000  pounds  (22.2kN).  As  noted 
above,  the  term  hardware  was  used  in 
the  proposal  to  describe  dee-rings  and 
snaphooks,  etc.  This  provision  is 
consistent  with  the  related  provisions 
and  replaces  existing  §  1926.104(f), 
which  requires  that  all  hardware  be 
capable  of  withstanding  a  tensile  load  of 
4,000  pounds,  but  which  does  not 
specify  where  the  4,000  pound  load  is 
to  be  applied.  There  were  no  comments 
relating  to  this  provision. 

Paragraph  (d)(4),  which  was  not  part 
of  the  proposed  rule,  requires  that  dee- 
rings  and  snaphooks  be  100  percent 
proof-tested  to  a  minimum  tensile  load 
of  3,600  pounds  (16  kN)  without 
cracking,  breaking,  or  taking  permanent 
deformation.  Issues  18,  20,  and  24  of  the 
proposed  rule  requested  information  on 
proper  testing  of  personal  fall  arrest 
system  components.  Issue  18  solicited 
comments  regarding  the  level  of  testing, 
in  general,  needed  for  personal  fall 
arrest  systems  and  system  components 
and  information  regarding  current 
industry  practice.  Issue  20  discussed 
suggestions  from  participants  in  the 
powered  platform  rulemaking  that 
OSHA  require  dynamic  and  static 
strength  testing  of  dee-rings  and 
snaphooks  and  solicited  input  regarding 
the  need  for  such  testing  and  the 
availability  of  recognized  test  methods. 
Issue  24  specifically  requested 
comments  regarding  the  need  for  100 
percent  proof-testing  and  suggestions  for 
possible  implementation. 

Some  commenters  on  Issue  18  (Exs. 
2-12,  2-43  and  2-45)  stated  that  OSHA 
should  set  mandatory  testing  and 
labeling  of  prototypes  to  ensure  that 
individual  components  comply.  Two  of 
those  commenters,  Bristol  Steel  and  the 
NEA,  (Exs.  2-12  and  2-43)  also  stated 
that  testing  of  complete  systems  should 
be  non-mandatory,  left  to  the  discretion 
of  the  manufacturer.  The  ISEA  and  MSA 
(Exs.  2-23  and  2-35)  stated  that  most 
-manufacturers  of  fall  protection 
equipment  test  and  label  their  products 
according  to  the  ANSI  AlO. 14-1975, 
"Requirements  for  Safety  Belts, 
Harnesses,  Lanyards,  Lifelines  and  Drop 
Lines  for  Construction  and  Industrial 
Use."  In  particular,  the  ISEA  (Ex.  2-23) 
stated  that  "qualification  testing  should 
be  mandatory  and  •   *   *  should  be 


monitored  by  an  independent  third- 


party  organization. 


Also,  the 


R&TC  a  commenter  (Ex.  2-36)  stated 
that  it  "tests  equipment  according  to  the 
subpart  M  requirements  and  labels 
according  to  draft  1910.129  at  present." 
In  addition,  NIOSH  (Ex.  2-33)  stated 
that  "(mlanufacturers  *   *   *  are  *   *  * 
testing  to  existing  and  proposed 
standards  and  regulations.  The  need 
exists  for  a  single  standard  for  testing  of 
equipment  whether  it  is  employed  in 
construction  or  general  industry." 

Two  commenters  (Exs.  2-36  and  2- 
50)  who  addressed  Issue  20  supported  a 
requirement  for  testing.  In  particular, 
the  ANSI  Z359  Committee  (Ex.  2-50) 
recommended  that  OSHA  require  100 
percent  proof-testing  at  3,600  pounds  to 
ensure  that  the  strength  requirement 
was  met.  The  commenter  stated  that 
heat  treating  and  other  manufacturing 
processes  used  did  not  always  produce 
dee-rings  and  snap-hooks  with  the 
necessary  strength. 

In  response  to  Issue  24,  several 
commenters  (Exs.  2-12,  2-23,  2-^1,  2- 
43,  and  2-45)  stated  that  manufacturers 
should  have  the  responsibility  for 
testing  their  products.  Another 
commenter  (Ex.  2-35)  stated  that  testing 
should  focus  on  finished  systems,  not 
on  components.  Also,  a  commenter  (Ex. 
2-36)  stated  that  100  percent  testing  at 
5.000  pounds  would  impose  an 
unrea.sonable  cost  burden  because 
hardware  might  break  on  its  second 
proof  loading.  That  commenter  also 
noted  that  there  is  evidence  that 
snaphooks  in  fall  protection  systems 
have  broken  due  to  low  strength. 

The  Agency  has  determined  that 
proof-testing  100  percent  at  3600 
pounds  will  provide  appropriate 
reassurance  that  the  hardware  has  the 
necessary  strength  for  use  in  a  personal 
fall  arrest  system.  OSHA  has  revised  the 
proposed  rule  accordingly.  OSHA  has 
already  adopted  this  approach  in 
§  1910.66,  Appendix  C,  Section  I— 
Mandatory'  and  has  proposed  to  adopt  it 
in  proposed  §  1910.128(e)(7),  as  well  (55 
FR  13436.  April  10.  1990). 

Paragraph  (d)(3),  which  is  a  new 
provision,  requires  that  employers 
either  use  snaphooks  that  are  sized  to  be 
compatible  with  the  members  to  which 
they  are  connected,  or  use  locking  type 
snaphooks  which  have  been  designed  to 
prevent  disengagement.  The  Agency 
considers  a  hook  to  be  compatible  in 
size  where  the  diameter  of  the  dee-ring 
to  which  the  snaphook  is  attached  is 
greater  than  the  inside  length  of  the 
snaphook  measured  from  the  bottom 
(hinged  end)  of  the  snaphook  keeper  to 
the  inside  curve  of  the  top  of  the 
snaphook.  So  that  no  matter  how  the 
dee-ring  is  positioned  or  moved  (rolls) 


with  the  snaphook  attached,  the  dee- 
ring  cannot  touch  the  outside  of  the 
keeper  so  as  to  depress  if  open.  The 
intent  of  this  requirement  is  to  prevent 
unintentional  disengagement  (roll  out) 
■  of  the  snaphook.  This  provision  also 
prohibits  the  use  of  nonlocking 
."Snaphooks  after  December  31,  1997. 

Issue  16  of  the  proposed  rule 
addressed  the  design  criteria  for 
snaphooks,  particularly  with  regard  to 
the  prevention  of  "roll  out"  (where 
snaphooks  become  accidentally 
disengaged  during  use).  The  Agency 
discussed  information  it  had  received 
regarding  the  need  to  mandate  the  use 
of  locking  snaphooks.  Some  input 
indicated  that  such  a  mandate  was 
appropriate,  while  other  informants 
suggested  that  properly  designed  and 
properly  applied  single  action 
(nonlocking)  snaphooks  should  be 
acceptable.  OSHA  requested 
suggestions,  information  and  supporting 
rationale  as  to  the  type  of  snaphook  that 
should  be  allowed. 

A  number  of  commenters  (Exs.  2-12, 
2-16.  2-19.  2-23.  2-35,  2^3,  2^5,  2- 
47  and  2-92)  responded  that  there  was 
no  reason  to  bar  the  use  of  single-action 
snaphooks.  Some  (Exs.  2-23  and  2-45) 
contended  that  such  a  ban  would  be 
unreasonably  expensive.  Others  (Exs.  2- 
12  and  2-43)  stated  that  the  increased 
hardware  cost  was  "an  insignificant 
consideration,"  but  that  properly 
designed  and  applied  single-action 
snaphooks  have  not  posed  problems. 
Another  commenter  (Ex.  2-35),  stated 
"When  used  with  a  correctly  matched 
dee  ring,  the  assembly  is  as  safe  as  any 
locking  snaphook  assembly  •   •   •    The 
possibility  of  misuse  exists,  as  some 
detractors  have  noted,  but  locking 
snaphooks  are  just  as  subject  to 
misuse."  Testimony  favoring  the 
continued  use  of  single-action 
snaphooks  was  presented  at  the 
rulemaking  hearings  (Tr.  144-146,  3- 
22-88).  That  testimony,  however,  also 
acknowledges  that  the  use  of  locking 
snaphooks  facilitated  the 
interchangeability  of  system 
components. 

Several  commenters  (Exs.  2-36,  2^1. 
2-50  and  2-89)  recommended  that 
OSHA  mandate  the  use  of  locking 
snaphooks,  citing  the  roll-out  problems 
experienced  with  single-action 
snaphooks.  Two  commenters  (Exs.  2-36 
and  2-50)  provided  information  which 
indicated  that  locking  snaphooks  were 
superior  to  single-action  snaphooks  in 
minimizing  roU-out  accidents.  In 
addition,  the  State  of  Maryland  (Ex.  2- 
31)  stated,  in  response  to  proposed 
paragraph  (d)(19),  "Roll  out  is  usually 
caused  by  an  oversized  hook.  If  the  hook 


is  matched  to  the  dee  ring,  then  roll  out 
should  not  occur." 

OSHA  has  determined,  based  on  the 
rulemaking  record,  that  in  general, 
locking  snaphooks  provide  a  higher 
level  of  protection  to  employees  than 
the  single-action  (nonlocking)  type  of 
snaphooks.  Based  on  the  above 
discussion,  the  Agency  has  determined 
that  it  is  reasonably  necessary  to  require 
the  use  of  locking  snaphooks,  designed 
to  prevent  roll-out  in  personal  fall  arrest 
systems  or  in  positioning  device 
systems  (See  §  1926.502(e)(7)  of  the  final 
rule).  In  order  to  avoid  imposing  undue 
hardship  on  employers  who  already 
have  non-locking  snaphooks,  the 
Agency  will  permit  the  continued  use  a 
non-locking  snaphooks  until  December 
31,  1997.  OSHA  beheves.  based  on 
informal  communication  with 
manufacturers  of  snaphooks.  that  all  of 
the  nonlocking  snaphooks  currently  in 
use  will  be  worn  out  within  the  3  vears 
and  recommends  that  those  worn  out 
prior  to  that  time  be  replaced  with  the 
locking  type  snaphooks.  The  more  than 
3  year  phaseout  allowed  by  this 
standard  will  eliminate  any  cost 
burdens  on  employers  and  is  well 
vdthin  the  life  expectancy  of  equipment 
currently  in  use.  OSHA  notes  this 
phaseout  corresponds  writh  the  phase 
out  period  for  the  use  of  body  belts  as 
part  of  a  personal  fall  arrest  system. 
Therefore,  the  Agency  has  added 
paragraph  (d)(5)  to  the  final  rule, 
requiring  one  or  the  other  condition 
(locking  snaphook  or  compatibly  sized 
as  described  above)  be  met.  Aside  from 
the  phaseout  of  nonlocking  snaphooks, 
OSHA  has  already  adopted  a  similar 
approach  in  §  1910.66,  Appendix  C." 
Section  I — Mandatory,  and  has 
proposed  to  adopt  it  in  proposed 
§  1910.128(c)(8)  (55  FR  13436,  April  10. 
1990). 

Paragraph  (d)(6)  limits  the  use  of 
snaphooks  for  certain  connections 
unless  the  snaphook  is  a  locking  type, 
designed  for  those  connections.  Only 
locking  snaphooks  designed  to  be 
connected  directly  to  webbing,  rope  or 
wire  rope;  to  other  snaphooks:  to  a  dee- 
ring  that  already  has  another  snaphook, 
or  other  connector  attached;  to  a 
horizontal  hfeline;  or  to  any  object  that 
could  depress  the  snaphook  keeper 
because  it  is  incompatibly  sized  or 
dimensioned  in  relation  to  the  snaphook 
can  be  used  for  these  connections.  This 
provision  reflects  OSHA's 
determination  that  certain  connections 
increase  the  likelihood  of  rollout  and 
that  only  locking  snaphooks  specifically 
designed  for  such  connections  are 
needed  to  provide  adequate  assurance  of 
employee  safety.  Accordingly,  even 
before  outright  prohibiting  the  use  of 


nonlocking  snaphooks,  OSHA  is  Umited 
the  circumstances  in  which  thev  can  be 
used. 

Proposed  paragraphs  (d)(17).  (18)  and 
(19)  prohibited  snaphook  engagement  to 
webbing,  to  other  snaphooks  and  to  a 
dee-ring  with  another  snaphook 
attached,  respectively,  based  on  the 
Agency's  concern  about  roll-out. 

One  commenter  (Ex.  2-31)  stated, 
regarding  proposed  paragraph  (d)(19). 
"[i]  n  many  instances  to  hook  back  to 
the  dee  ring  is  the  only  way  to  shorten 
the  lanyard.  OSHA  should  take  this  into 
consideration;  weigh  the  hazard  of 
rollout  and  how  often  it  occurs  to  the 
hazard  of  falUng  a  full  six  feet  and  being 
stopped  by  a  lanyard."  As  discussed 
above  in  relation  to  paragraph  (d)(5)  of 
llie  final  rule,  the  same  commenter    ' 
noted  that  rollout  is  usually  caused  by 
an  oversized  hook  so  rollout  would  not 
occur  when  the  hook  and  dee-ring  were 
compatibly  sized  and  other  commenters 
(E.\s.  2-36  and  2-50)  stated  that  only 
locking  snaphooks  should  be  permitted, 
because  the  locking  mechanism 
prevents  roll-out  or  inadvertent 
disengagement.  In  particular,  one 
commenter  (Ex.  2-50)  suggested  that 
OSHA  prohibit  the  engagement  of  single 
action  snaphooks  to  horizontal  hfelines 
and  to  incompatibly  sized  or 
dimensioned  objects  because  of  roll-out 
and  disengagement  concerns; 

OSHA  agrees  that  locking  snaphooks 
provide  the  most  adequate  assurance 
against  roll-out  or  inadvertent 
disengagement  for  the  specified  uses 
and  ihat  efforts  to  match  the  size  of  a 
single-action  snaphook  to  its  connection 
will  not  provide  adequate  assurance  that 
the  hook  will  remain  attached  to  that 
connection  under  foreseeable  conditions 
in  use.  OSHA  has  re'.-ised  the  proposed 
provisions  accordingly.  The  Agency 
acknowledges  that  this  provision  will 
have  no  application  after  January  1 , 
1998,  because  after  that  time,  non- 
locking snaphooks  ^\-i!I  not  be  used  for 
any  purposes.  OSHA  has  already 
adopted  this  approach  in  §  1910:66. 
Appendix  C,  Section  I— Mandatory,  and 
has  proposed  to  adopt  it  in  proposed 
§1910.128(r)(l)  (55  FR  13436.  April  10. 
1990). 

Paragraph  (d)(7)  requires  a  device 
used  to  connect  to  a  horizontal  lifeline 
which  may  become  a  vertical  lifeline  to 
be  capable  of  locking  in  both  directions 
on  the  lifeline.  This  provision  applies 
only  when  horizontal  lifelines  are  used 
on  suspended  scaffolds  or  similar  work 
platforms,  and  the  horizontal  lifeline 
would  become  a  vertical  lifeline  if  the 
scaffold  or  platform  were  to  fall.  This 
provision,  which  was  not  proposed,  has 
been  added  in  response  to  commenis 
(Ex.  2-36  and  3-13)  which  pointed  out 
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that  einploye€  s  attached  to  a  horizontal 
lifeline  would  face  a  fall  hazard  if  either 
end  of  the  horizontal  lifeline  support 
failed  and  the  line  became  a  vertical 
lifeline.  In  pai  ticular.  OSHA  notes  that, 
potentially,  a  ■ope  grab  which  did  not 
lock  in  both  d  rections  on  the  lifeline 
would  fail  to  '.  lold,  allowing  the 
employee  to  f  ill  to  a  lower  level.  OSHA 
has  already  ac  opted  this  approach  in 
§  1910.66,  Ap  )endix  C.  Section  I— 
Mandatory,  ai  d  has  proposed  to  adopt 
it  in  proposed  §  1910.128(c)(2)  (55  FR 
13436,  April  :0,  1990). 

Paragraph  1 1)(8)  requires  that 
horizontal  life  lines  be  designed, 
installed  and  ised,  under  the 
supervision  o  a  qualified  person,  as 
part  of  a  comj  lete  personal  fall  arrest 
system  which  maintains  a  safety  factor 
of  at  least  two  Proposed  paragraph 
(d)(14)  would  have  required  horizontal 
lifelines  to  ha  re  the  tensile  strength  to 
support  a  fall  mpact  load  of  5.000 
pounds,  per  e  nployee  using  the  lifeline, 
applied  anyw  lere  along  the  lifeline. 
Issue  25  of  th(  NPRM  solicited 
comments  an(  information  regarding 
the  need  to  re  juire  that  horizontal 
lifeline  subsy!  terns  be  designed  by 
"qualified  pei  sons"  and  to  provide  more 
specific  guide  ice  for  employers  using 
horizontal  life  lines. 

Two  commi  nters  on  proposed 
paragraph  (d)  14)  (Exs.  2-23  and  2-35) 
asserted  that  t  le  proposed  rule  did  not 
adequately  ta  :e  into  accoimt  the 
differences  be  tween  vertical  and 
horizontal  life  lines.  In  particular,  one 
commentor  (E  k.  2-23)  stated: 

The  physics  (  f  the  horizontal  lifeline 
system  are  such  that  a  line  suitable  for  a 
vertical  lifeline  could  be  rigged  so  as  to  be 
completely  ina«  equate  for  a  horizontal 
lifeline.  Since  t  lis  is  not  necessarily  obvious, 
earlier  OSHA  d  afts  included  a  chart 
specifjing  tens  le  strength  versus  angle  of 
sag.  Inclusion  c  f  this  chart  could  avoid  tragic 
mistakes  and  si  ould  be  included  in  this 
section. 

Another  comi  lenter  (Exv  2-89)  stated: 

The  5000«  te  isile  strength  is  not  applicable 
to  all  situations  and  had  been  developed 
from  the  ANSI  V10.14  Committee  which  is 
now  withdravvi  from  being  an  ANSI 
standard.  It  wo  ild  be  the  recommendation  of 
the  SSFI  that  li  efines  be  capable  of  an 
anchorage  equj  I  to  2  (two)  times  the 
maximum  arre;  t  force. 

Some  comr  lenters  on  Issue  25  (Exs. 
2-12,  2-43,  a  id  2^5)  stated  that  OSHA 
should  not  ac  d  more  detail  to  the 
proposed  par  igraph  or  require 
"qualified"  p  >rsons.  In  addition,  two 
commenters  1  Ixs.  2-12  and  2—13) 
asserted  that  he  proposed  5,000  pound 
tensile  streng  h  requirement  was  too 
restrictive  an  1  was  infeasible,  adding 
that  a  system  able  to  support  twice  the 


impact  load,  as  provided  in  proposed 
paragraph  (d)(12),  should  be  allowed. 

Other  conunenters  who  responded  to 
Issue  25  (Exs.  2-23,  2-36.  and  2-50) 
stated  that  more  detailed  guidance  was 
needed  for  proper  use  of  horizontal 
lifelines.  Also,  two  commenters  (Exs.  2- 
35  and  2-89)  asserted  that  the  person 
designated  to  supervise  work  performed 
imder  proposed  paragraph  (d)(14) 
should  be  a  "competent  person."  OSHA 
notes  that  a  "competent  person"  as 
defined  in  §  1926.32(f)  has  the  ability  to 
recognize  hazards  and  the  authority  to 
have  them  corrected,  but  does  not   ^ 
necessarily  have  the  technical  capability 
to  resolve  the  safety  issue.  Such 
capability  is  included  in  the  definition 
of  a  "qualified"  person  as  defined  in 
§  1926.32(1).  The  Agency  befieves  that 
this  provision  warrants  the  services  of  a 
person  who  is  both  qualified  to  design, 
install  and  use  horizontal  Ufelines  and 
authorized  to  have  the  problem 
corrected.  OSHA  believes,  therefore, 
that  the  language  in  the  final  rule  that 
requires  a  "qualified  person"  with 
supervisory  authority  will  address  the 
concerns  of  the  commenters. 

Paragraph  (d)(9)  (proposed  as 
paragraphs  ((i)(13)  and  (d)(15))  requires 
lanyards  and  vertical  lifelines  to  have  a 
minimum  breaking  strength  of  5,000 
poimds  (22.2kN).  This  provision  is 
essentially  the  same  as  the  two  separate 
proposed  provisions  except  that  the 
final  provisions  uses  the  term  "breaking 
strength"  instead  of  the  term  "tensile 
strength"  used  in  the  proposed 
provisions.  OSHA  has  made  this 
editorial  change  to  clearly  indicate  the 
intent  of  the  provision.  Proposed 
paragraph  (d)(13)  also  provided  that 
self-retracting  lifelines  and  lanyards  that 
limited  free-fall  to  2  feet  or  less  were 
required  to  have  a  tensile  strength  of 
3,000  pounds.  That  language  has  been 
relocated  to  paragraph  (d)(12)  of  the 
final  rule.  The  SSFI  (Ex.  2-89) 
commented  that  the  5000  lb.  tensile 
strength  for  vertical  lifelines  "*   *   *  is 
not  applicable  to  all  situations  *   "   *" 
and  recommended  that  OSHA  require 
..»   «   *  lifelines  be  capable  of  an 
anchorage  equal  to  2  (two)  times  the 
maximum  arrest  force."  The  SSFI  did 
not  specify'  which  situations  the  5,000 
pound  requirement  was  not  applicable. 
OSHA  notes  that  the  anchorage 
requirement  is  discussed  under 
paragraph  (d)(15)  below.  Anolher 
commenter  (Ex.  2-50)  recommended 
that  compliance  with  the  proposed  5000 
pound  tensile  strength  requirement  be 
evaluated  using  Federal  Standard  191 
Test  Method  6015  or  6016.  The  Agency 
is  not  aware  of  any  reason  to  specify  the 
use  of  the  above  mentioned  test 
methods,  nor  did  the  commenter 


provide  any  such  reasons.  Therefore. 
OSHA  has  not  made  the  suggested 
change. 

Paragraph  (d)(10)  (proposed  as 
paragraph  (d)(ll)  prohibits  more  than 
one  employee  being  attached  to  any  one 
lifeline,  except  as  provided  in  paragraph 
(d)(10)(ii).  The  exception  allows  two 
employees  to  be  attached  to  the  same 
lifeline  during  construction  of  elevators, 
provided  the  employees  are  working 
atop  a  false  car  that  is  equipped  with 
guardrails  and  the  breaking  strength  of 
the  lifeline  has  been  increased  to  10.000 
pounds  [5,000  poimds  per  worker 
attached]  and  all  other  criteria  of 
paragraph  (d)  for  personal  fall  arrest 
systems  has  been  met.  This  exception 
recognizes  the  potential  for  a  greater 
hazard  (entanglement)  in  the  elevator  . 
shaft  with  the  additional  lifeline. 

There  was  one  comment  on  this 
provision.  The  National  Elevator 
Industry.  Inc.  (NEII)  (Ex.  2-11)  stated  as 
follows: 

In  the  Elevator  Industry',  work  in  hoistway 
is  performed  by  a  team  of  two  employees. 
This  is  a  relatively  small  area  and  work  is 
usually  performed  at  the  same  level  from  a 
false  car  that  is  equipped  with  guardrails. 
The  Lifeline/Safety  Belt  system  provides 
protection  in  the  event  of  a  catastrophic 
failure  of  the  false  car  system.  Under  these 
circumstances,  the  Elevator  Industry  feels 
that  if  a  lifeline  had  adequate  breaking 
strength  for  supporting  two  enSployees  then 
one  lifeline  would  be  sufficient.  The 
employees  working  at  the  same  level  on  a 
false  car  that  is  equipped  with  guardrails 
would  virtually  eliminate  the  chance  of  one 
pulling  another  off  the  false  car.  The  small 
area  of  an  elevator  hoistway  makes  the  use 
of  multiple  lifelines  impractical  due  to  the 
chances  for  entanglement,  etc. 

OSHA  has  observed  the  working 
conditions  described  above  and  agrees 
that  NEII's  recommended  alternative 
measures  will  provide  appropriate  fall 
protection  for  the  affected  employees. 
OSHA  has  incorporated  these  measures 
into  paragraph  (d)(10)Cii)  of  the  final 
rule. 

Paragraph  (d)(n)  (proposed  as 
paragraph  (d)(3))  requires  lifelines  to  be 
protected  against  being  cut  or  abraded. 
This  provision  which  is  identical  to  the 
proposed  provision,  is  based  on  existing 
§  1926.104(e).  A  commenter.  (Ex.  2-89), 
suggested  that  the  proposed  provision 
be  reviewed  for  "* ,  *  *  consistency  and 
that  the  term  "lifeline"  could  be  used  . 
with  another  term;  i.e..  "dropline    - 
*  *   *  '  OSHA  has  eliminated  the  terms- 
"dropline"  and  "trolley  line"  to  avoid 
confusion.  The  terms  vertical  lifeline 
and  horizontal  lifeline  are  used  and 
both  aie  required  by  this  provision  to  be 
protected  against  being  cut  or  abraded. 
Therefore,  OSHA  promulgates 
paragraph  (d)(ll)  as  proposeni. 
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Paragraph  (d)(12)  (proposed  as  part  of 
paragraph  (d)(13))  requires  that,  when  in 
the  fully  extended  position,  self- 
retracting  lifelines  and  lanyards  which 
automatically  limit  fi-ee  fall  distance  to 
2  feet  or  less  be  capable  of  sustaining  a 
minimimi  tensile  load  of  3,000  poimds 
(13.3  kN).  This  provision  is  essentially 
the  same  as  the  proposed  rule  except 
that  it  has  been  editorially  revised  to 
make  it  clear  that  the  3000  pounds  is  to 
be  determined  by  applying  the  load 
while  the  lifeline  or  lanyard  is  in  the 
fully  extended  position.  There  were  no 
comments  on  this  provision  of  the 
proposed  rule. 

Paragraph  (d)(13)  of  the  final  rule 
requires  that,  when  in  the  fully 
extended  position,  self-retracting 
lifelines  and  lanyards  which  do  not 
limit  free  fall  to  two  feet  or  less,  as  well 
as  ripstitch,  tearing  and  deforming 
lanyards,  be  capable  of  sustaining  a 
minimum  tensile  load  of  5,000  pounds 
(22.2  kN).  Proposed  paragraph  (d)(13) 
set  a  general  requirement  for  vertical 
lifelines  to  have  5,000  pounds  tensile 
strength,  except  where  self- retracting 
lifelines  and  lanyards  automatically 
hmited  free  fall  to  two  feet  or  less.  The 
other  provisions  of  the  proposed 
paragraph  have  been  relocated  to 
paragraphs  (d)(9)  and  (d)(12)  of  the  final 
rule.  OSHA  is  promulgfiting  paragraph 
(d)(13)  to  maintain  the  coverage  set  by 
the  proposed  rule.  The  Agency  has 
specifically  identified  some  of  the  types 
of  lanyards  covered  by  this  paragraph 
(i.e.  ripstitch,  and  tearing  and  deforming 
lanyards)  to  facilitate  compliance. 
Issue  #23  of  the  NPRM  solicited 
comments  and  suggestions,  with 
supporting  information,  regarding  the 
regulation  of  self-retracting  lifefines  and 
lanyards  in  proposed  paragraph  (d)(13). 
In  particular,  in  the  first  part  of  the 
issue,  OSHA  asked  if  self-retracting 
lifelines  j;  d  lanyards  should  be 
required  to  meet  tjie  minimum  load 
requirement  with  the  line  or  lanyard 
fully  extended.  In  the  second  part  of  the 
issue,  OSHA  asked  whether  it  should 
specify  the  maximum  arrest  force  to  be 
transmitted  by  those  devices  given  the 
kind  of  body  belt  or  harness  used.  The 
response  to  the  second  element  of  Issue 
*23  is  addressed  in  relation  to 
§  1926.502(d)  (16)  of  the  final  rule, 
below! 

Some  commenters  (Exs.  2-35  and  2- 
36)  staled  that  it  was  appropriate  to  set 
3,000-pound  minimum  strength  for  a 
self-  retracting  lifeline  or  lanyard  that 
arrested  falls  within  two  feet.  Another 
commenter  (Ex.  2-50)  supported  a 
requiremeiit  for  the  lines  and  lanyards 
to  meet  miiumnm  strength  when  fully 
extended 


The  SSn  (Ex.  2-89)  commented  that 
the  proposed  5,000-  pound  tensile 
strength  requirement  is  not  applicable  to 
all  situations  and  that  OSHA  should 
revise  the  provision  to  require  that 
lifelines  be  capable  of  an  anchorage 
equal  to  twice  the  maximum  arrest 
force. 

Two  other  commenters  (Exs.  2-1 2  and 
2-43)  stated  that  OSHA  should  specify 
maximum  arrest  force  for  self-retracting 
lifelines  and  lanyards,  with  an  upper 
limit  of  1,125  lbs.  The  commenters 
indicated  that  such  an  upper  limit 
would  be  easily  attainable  using 
available  equipment  and  would  be 
consistent  with  the  draft  ISO 
international  standard. 

OSHA  believes,  based  on  the  evidence 
in  the  record,  that  the  5.000  pound 
requirement  is  appropriate.  No  evidence 
or  convincing  arguments  have  been 
presented  to  the  Agency,  to  date,  to 
demonstrate  that  this  requirement 
should  be  changed  to  a  lower  number, 
or  that  there  is  any  specific  situation 
where  the  5,000  pound  requirement  is 
not  appropriate. 

Paragraph  (d)(14),  which  was  not  part 
of  the  proposed  rule,  requires  that  ropes 
and  straps  (webbing)  used  in  lanyards, 
lifelines  and  strength  components  of 
body  belts  and  body  harnesses  not  be 
made  from  natural  fibers.  A  commenter 
(Ex.  2-50)  recommended  that  OSHA 
require  the  use  of  synthetic  fiber  rope  in 
personal  fall  arrest  systems  because 
natural  fiber  rope  is  not  reliable  or 
predictable  as  it  ages  during  use  and 
because  the  strength  deterioration  of  " 
natural  fiber  rope  is  not  obvious  or 
always  detectable  during  inspection.  In 
addition,  a  National  Bureau  of 
Standards  (NBS)  ireport  (Ex.  3-8)  advises 
against  the  use  of  natural  fiber  rope  due 
to  unpredictable  deterioration.  OSHA 
agrees  that  natural  fiber  rope  would  not 
be  sufficiently  reliable  for  use  in  a 
personal  fall  arrest  system  and  has 
revised  the  proposed  rule  accordingly. 
OSHA  has  already  adopted  this 
approach  in  §  1910.66,  Appendix  C, 
Section  I — Mandatory,  and  also  has 
proposed  to  adopt  it  in  proposed 
§  1910.128(c)(12)  (55  FR  13436,  April 
10.1990). 

Paragraph  (d)(l 5)  (proposed  as 
paragraph  (d)(12))  requires  that 
anchorages  used  for  the  attachment  of 
personal  fall  arrest  equipment  be 
capable  of  supporting  at  least  5.000 
pounds  (22.2  kN)  per  employee  attached 
Of  the  anchorage  must  be  designed, 
installed  and  used  under  the 
supervision  of  a  qualified  person  and  as 
part  of  a  complete  personal  fall  arrest 
system  which  maintains  a  safely  factor 
of  at  leu.st  two.  This  provision  differs 
from  both  the  proposed  provision. 


which  required  that  anchorages  be  able 
to  support  at  least  twice  the  potential 
impact  load  of  an  employee's  fall,  and 
existing  §  1926.104(b).  which  requires 
anchorages  to  be  capable  of  supporting 
a  minimum  dead  weight  of  5.400 
pounds.  OSHA  proposed  to  replace  the 
existing  provision,  which  was  based  on 
the  rated  strength  of  manila  rope,  and 
was  not  based  on  the  actual  load  the 
anchor  must  support  when  an  employee 
falls.  The  proposed  provision  was  more 
performance-oriented  and  addressed  the 
actual  forces  involved. 

Issue  #26  of  the  proposed  rule 
requested  public  comment  on  the 
applicability  of  the  fall  protection 
provisions  of  Appendix  D  in  the 
proposed  rule  for  powered  platforms  (50 
FR  2890,  January  22, 1985)  to  the 
construction  industry.  Some 
commenters  (Exs.  2-12,  2-36,  2— il,  2- 
43  and  2-45)  recommended  that  OSHA 
promulgate  paragraph  (d)(12)  as 
proposed.  Other  commenters  (Ex.  2-23 
and  2-35)  suggested  that  OSHA  revise 
proposed  paragraph  (d)(12)  to  require 
that  the  anchorage  sustain  twice  the 
potential  load  or  5.000  pounds, 
whichever  is  greater.  Those  commenters 
expressed  concern  that,  applying  the 
proposed  rule,  an  inexperienced  rigger 
would  simply  double  the  weight  of  the 
affected  employee  and  think  Uiat  the 
resulting  system  is  safe.  They  also  noted 
that  OSHA  could  set  3,600  pounds  as 
the  minimum,  because  proposed 
paragraph  (d)(12)  limited  impact  load  to 
1.800  pounds,  but  thev  thought  that 
would  make  it  difficult  for  OSHA  to 
justify  the  5,000  pound  load 
requirements  elsewhere  in  the  proposed 
rule.  Another  commenter  (Ex.  2-50) 
recommended  that  the  strength  of 
anchorages  be  either  at  least  twice  the 
potential  dynamic  loading  force  if 
certified  by  a  qualified  person,  or  5.000 
pounds  when  not  so  certified.  In 
addition,  comments  on  the  proposed 
rule  for  powered  platforms  (Ex.  3-13) 
indicated  a  need  to  set  a  minimum 
strength  requirement  as  well  as  to  allow 
employers  the  option  of  designing, 
installing  and  using  a  complete  system 
which  maintains  a  safety  factor  of  two. 

OSHA  agrees  with  the  commenter 
who  suggested  that  anchorages  be 
required  to  sustain  a  5,000  pound  load 
when  they  have  not  been  certified  by  a 
qualified  person  as  able  to  sustain  twice 
the  potential  load.  The  Agency  believes 
that  only  anchorages  that  are  certified 
by  a  qualified  person  can  be  relied  upon 
to  provide  adequate  protection  at  thi; 
lower  strength- level.  On  the  other  hand, 
when  not  so  certified  OSHA  believes  it 
is  appropriate  for  the  anchorage  to 
sii>tain  at  least  5,000  pounds.  OSH.\  has 
already  adopted  this  approach  in 
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§  1910  66,  Ap]  >endix  C.  Section  I — 
Mandatory,  ai^  has  proposed  to  adopt 
it  in  proposedi§  1910.128(cKlO)  (35  FR 
13436.  April  lb.  1990). 

Paragraph  (i)(\6)  (proposed  as 
paragraphs  (dK4),  (d)(5)  and  (d)(6)) 


consolidates 
personal  fall 
(d)(16)(i)  limi 
forces  on  an 
when  a  body 


when  a  body 
discussed  in 
text  of  para 
has  decided 


performance  criteria  for 
St  systems.  Paragraph 
the  maximiun  arresting 
ployee  to  900  pounds 
It  is  used.  Paragraph 
(dKl6)(ii)  limilts  the  maximum  arresting 
forces  on  an  employee  to  1,800  pounds 
amess  is  used.  As 
lation  to  the  introductory 
h  (d).  above,  the  Agency 
t  body  belts  must  be 
phased  out  frcfen  use  in  personal  fall 
arrest  systemslbecause  employees 
wearing  them  nave  been  seriously 
injuted  by  thai  impact  loads  transmitted 
and  by  the  prg&sures  imposed  while 
suspended  aftfer  fall  arrest.  Paragraphs 
(d)(16)(i)  and  ld)(16)(u)  reflect  the 
Agency's  determination  that  fall  arrest 
systems  whico  use  body  belts  up  to  the 
time  the  prohibition  takes  effect  must 
minimize  the  felated  hazards  by 
limiting  the  iiipact  load  to  half  that 
allowed  when  body  harnesses  are  worn. 

Proposed  paragraph  (d)(6)  required 
that  body  belt/harness  systems  not 
produce  an  arresting  force  on  an 
employee  of  more  than  10  times  the 
employee's  weight  or  1,800  pounds, 
whichever  was  less.  Issue  14  of  the 
proposed  rulej  asked  if  the  proposed 
1.800-pound  Itmit  was  appropriate  for 
body  belts.  Th  e  comments  on  proposed 
Appendix  D  o  f  the  powered  platform 
rulemaking  (E  x.  3-13).  discussed  in 
detail  at  54  FI :  31449-31451,  July  28. 
1989).  which  supported  an  identical 
requirement  i  i  tbe  general  industry 
rule,  were  cor  sidered  by  the  Agency  as 
support  for  ths  provisions  of  subpart  M 
to  limit  the  m  iximum  arrest  force  for 
body  belts  at '  100  pounds  and  to 
maintain  the  imit  for  body  harnesses  at 
1800  pounds.  In  comments  addressing 
Issue  14  direc  Lly.  two  commenters  on 
proposed  sub  jart  M  (Exs.  2-36  and  2- 
50)  supportec  a  900-pound  hmit.  The 
R&TC  (Ex.  2-  (6)  staled  "(blelts  should 
have  a  nine-h  indred  pound,  or  lower, 
limit  because tno  human  can  tolerate  a 
live  demonslj  ation  of  an  eighteen- 
himdred  poui  id  fall  arrest  in  a  belt.  That 
rulemaking  p  irticipant  also  testified  (Tr. 
2-1 7  to  2-19.  3-23-68)  regarding 
specific  incidents  which  indicated  the 
advantages  ol  using  body  harnesses 
instead  of  bo<  y  belts.  Several 
commenters  ( ixs.  2-T2,  2-19,  2-23.  2- 
43  and  2-140  stated  that  it  was 
inappropriate  to  distinguish  between 
body  belts  an  1  body  harnesses. 

OSHA  has  letermined  that  the 
hazards  po9e<  1  by  body  belts,  as 


discussed  earlier,  necessitate  setting  a 
lower  impact  load  limit  for  systems 
which  use  them,  until  January  1.  1998, 
at  which  time,  as  discussed  above,  body 
belts  will  be  prohibited  for  use  as  part 
of  a  personal  fall  arrest  system. 
Therefore,  the  Agency  is  promalgating 
paragraphs  (d)(16){i)  and  (d)(16)(ii). 
Paragraph  (d)(16)(iii)  requires  that 
personal  fall  arrest  systems  be  rigged  so 
that  an  employee  can  neither  free  fall 
more  than  sLx  feet  nor  contact  a  lower 
level.  Paragraph  (d)(16)(iv)  requires  that 
after  the  free  fall  distance,  the  personal 
fall  arrest  system  must  bring  an 
employee  to  a  complete  stop  and  limit 
maximum  deceleration  distance  an 
employee  travels  to  3.5  feet.  These  two 
paragraphs  are  essentially  identical  to 
proposed  paragraphs  (d)(4)  and  (d)(5). 

Issue  14  of  the  proposal  asked  if 
OSHA  should  Hmit  the  free  fall  distance 
to  two  feet,  rather  than  six  feet,  where 
a  body  belt  was  being  used.  Several 
commenters  (Exs.  2-12,  2-19,  2-23,  2- 
43  and  2-140)  supported  proposed 
paragraph  (d)(4),  stating  that  it  was 
inappropriate  to  distinguish  between 
body  belts  and  body  harnesses.  In 
particular,  a  commenter  (Ex.  2-23) 
stated  "(Tlhe  maximum  6  foot  free  fall 
limitation  is  acceptable  for  body  belts, 
and  no  2  foot  limit  should  be  imposed." 
Other  conamenters  (Exs.  2-36  and  2-50) 
stated  that  OSHA  should  limit  the  free 
fall  distance  to  two  feet  where  body 
belts  are  used,  citing  Australian  and 
New  Zealand  standards.  One 
commenter  (Ex.  2-36)  stated 
"(rletracting  lifelines  can  be  considered 
for  continued  belt  usage  by  employers 
in  the  U.S.A.,  since  free  fall  is  usually 
less  than  two  feet  and  self-recovery 
likehhood  is  excellent." 

Other  commenters  on  these 
provisions  noted  some  confusion 
between  the  two.  For  example,  one 
commenter  (Ex.  2-20)  sUted  that 
proposed  paragraphs  (d)(4)  and  (d)(5) 
could  be  "misinterpreted"  and 
suggested  "modification  of  the 
wording."  Another  commenter  (Ex.  2- 
23)  stated  that  OSHA  should  add  a 
sentence  to  the  proposed  paragraph 
(d)(4)  saying  "[t]he  rigger  must  consider 
total  fail  distance  and  thus  include  the 
lifeline  elongation."  and  "lt]he  present 
wording  of  this  section  is  very 
confusing,  so  we  suggest  more  precise 
wording  to  explain  that  the  42-inch 
limit  is  for  the  deceleration  device."  In 
addition,  the  comments  on  proposed 
Appendix  D  of  the  powered  platform 
rulemaking  (Ex.  ^13),  discussed  in 
detail  (54  FR  31450.  July  28, 1989). 
indicated  concern  regarding  the 
distinction  between  deceleration" 
distance  and  free  fall  distance. 


The  Agency  notes  that  the  final  nde 
defines  tiie  terms  "Deceleration 
distance"  and  "Free  fall  distance" 
(discussed  above  in  relation  to 
§  192e.500(b))  and  believes  that  the 
definitions  make  it  clear  when  free  fall 
begins  and  ends  and  how  to  determine 
deceleration  distance.  OSHA  has 
already  adopted  this  approach  in 
§  1910.66.  Appendix  C.  Section  I— 
Mandatorv.  and  has  proposed  to  adopt 
it  in  proposed  §  1910.129(b)(l)(iii)  (55 
FR  13436,  April  10. 1990). 

Paragraph  (d)(16)(v).  which  was  not 
part  of  the  proposed  rule,  requires  that 
the  personal  fall  arrest  system  have 
sufficient  strength  to  withstand  twice 
the  potential  impact  energy  of  an 
employee  free  falling  a  distance  of  6 
feet,  or  the  free  fall  distance  permitted 
by  the  system,  whichever  is  less.  The 
comments  on  proposed  Appendix  D  of 
the  powered  platform  rulemaking  (Ex. 
3-13),  discussed  in  detail  (54  fTR  31450. 
July  28. 1989),  supported  a  requirement 
for  personal  fall  arrest  systems  to  be 
designed  with  a  safety  factor  of  at  least 
two.  The  Agency  has  specified  that  the 
ability  of  a  system  to  satisfy  this 
requirement  must  be  assessed  based  on 
a  fall  distance  of  6  feet  or  the  distance 
allowed  by  the  system,  whichever-is 
less,  so  that  this  provision  coordinates 
with  paragraph  (d)(16)(iii),  above. 
OSHA  has  already  adopted  this 
approach  in  §  1910.66,  Appendix  C, 
Section  l-Mandatory,  and  has  proposed 
to  adopt  it  in  proposed 
§1910.129(b)(l)(iv)  (55  FR  13436,  April 
10. 1990). 

OSHA  has  added  a  note  to  paragraph 
(d)(16)  which  references  the  criteria  and 
protocols  in  §  1910.66,  Non-mandatory 
Apf)endix  C.  as  examples  of  means  by 
which  employers  can  determine  if  their 
personal  fall  arrest  systems  comply  with 
the  standard.  The  note  also  indicates 
that  systems  used  by  employees  having 
a  combined  tool  and  body  weight  of  310 
pounds  or  more  would  need  to  modify 
the  criteria  and  protocols  to  account  for 
the  greater  weight,  in  order  to  apply 
Appendix  C  OSHA  has  already  adopted 
this  approach  in  §  1910.66.  Appendix  C 
Section  I-Mandatory.  and  has  proposed 
to  adopt  it  in  proposed  §  1910.129(b)(2) 
(55  FR  13436,  April  10. 1990). 

Paragraph  (d)(l7)  (proposed  as 
paragraph  (d)(7)  requires  that  personal 
fall  arrest  systems  be  worn  so  that  the 
attachment  point  fw  body  belts  is 
located  in  the  center  of  the  wearer's 
back,  and  that  the  attachment  point  for 
body  harnesses  is  located  either  in  the 
center  of  the  wearer's  back  near 
shoulder  level,  or  above  the  wearer's 
head.  The  proposed  rule  was  essentially 
identical.  There  were  no  comments  on 
the  substance  of  the  provision  and 


OSHA  promulgates  paragraph  (d)(17)  as 
editorially  revised.  The  AGC  (Exs.  2-16. 
2^7.  2-92  and  2-103)  commented  as 
follows: 

Proper  positioning  of  the  lanyard  or 
deceleration  device  is  crucial  for  the 
prevention  of  injuries  in  a  fall  situation. 
Construction  employers  have  emphasized  to 
employees  this  aspect  of  body  belt  usage. 
However,  AGC  believes  that  mandated  as 
such  in  the  proposed  rule  is  inappropriate 
and  unworkable.  Subsequent  to  required 
training,  employers  cannot  be  responsible  for 
each  employees  positioning  of  this  type 
device. 

In  response,  OSHA  again  notes  that 
under  the  OSH  Act,  employers  bear 
direct  responsibility  for  compliance 
with  OSHA  regulations.  Accordingly, 
the  Agency  has  not  revised  the  proposed 
rule  based  on  the  AGC  comment.  OSHA 
has  already  adopted  this  approach  in 
§  1910.66,  Appendix  C.  Section  I— 
Mandatory,  and  has  proposed  to  adopt 
•  it  in  proposed  §  1910.129(c)(4)  (55  FR 
13436,  April  10,1990). 

Paragraph  (d)(18)  (proposed  as 
paragraph  (d)(1))  requires  that  body 
belts,  harnesses,  and  components  be 
used  only  for  employee  fall  protection 
or  positioning.  This  means  that  those 
systems  or  components  may  not  be  used 
as  material  or  equipment  hoist  slings, 
bundle  ties,  or  for  other  such  purpose?. 
This  is  substantively  tJie  same 
requirement  as  the  proposed  provision 
and  as  the  existing  provision  in 
§  1926.104(a).  One  commenter  (Ex.  2- 
23)  stated  that  OSHA  should  also 
indicate  in  this  provision  that  bod>'  belt 
and  harness  systems  can  be  used  "•   *   * 
for  work  positioning  and  retrieval  as 
well  •   •  •••  Also,  a  commenter  (Ex.  2- 
35)  stated  "I  believe  the  purpose  of  this 
requirement  is  to  prevent  the  equipment 
being  used  for  such  things  as  material 
handling.  But  you  have  never  defined  a 
positioning  belt/harness  system,  only  a 
'personal  fall  arrest  system.'  Therefore, 
this  provision  prevents  the  use  of  belts 
for  positioning. or  such  things  as 
controlled  descent." 

The  SSFI  (Ex.  2-89)  said  they  felt 
clarification  was  needed  for  the 
sentence  indicating  how  body  belt/ 
harness  systems  could  be  utilized.  They 
recommended  that  the  body  bell/ 
harness  system  could  be  used  for  fall 
and/or  work  positioning. 

OSHA  acknowledges  that  the 
proposed  provision  could  have  been 
construed  to  prohibit  the  use  of  body 
belts  or  body  harnesses  in  positioning 
device  systems.  OSHA  intended  simply 
to  prevent  the  use  of  such  systems  for 
material  hoisting  or  related  purposes. 
The  Agency  is  concerned  that  a  fall 
protection  system  that  had  been  used  to 
hoist  material  would  then  be  issued  to 


an  employee  as  a  fall  protection  system. 
OSHA  has  revised  the  provision  to 
indicate  clearly  its  intent  that 
components  of  fall  arrest  and 
positioning  device  systems  are  only  to 
be  used  for  those  purposes.  OSHA  has 
already  adopted  this  approach  in 
§  1910.66.  Appendix  C,  Section  I— 
Mandatory,  and  has  proposed  to  adopt 
it  in  proposed  §  1910.128{c)(14)  (55  FR 
13436,  April  10. 1990).  The  Agency  has 
also  added  the  identical  languaoe  to 
§  1926.502(e)  of  the  final  rule  as 
paragraph  (e)(10).  to  facilitate 
compliance. 

Paragraph  (d)(19)  (proposed  as 
paragraph  (d)(2))  requires  that  personal 
fall  arrest  systems  or  components  of 
subject  to  impact  loading  (as 
distinguished  from  static  load  testing) 
be  immediately  removed  from  service, 
and  prohibits  subsequent  use  unless 
inspected  by  a  competent  person  who 
determines  the  system  or  component  to 
be  undamaged  and  suitable  for  reuse. 
This  is  essential  the  same  as  the 
proposed  requirement  and  the  existing 
requirement  in  §  1926.104(a)  except  the' 
existing  prevision  prohibits  any  hirther 
use  of  belts  for  employee  protection.  In 
the  proposed  rule,  OSHA  explained  that 
impact  loading  did  not  necessarily 
adversely  affect  the  integrity  of  a  body 
belt/harness  system.  OSHA  further 
explained  that  a  relatively  short  fall  of 
one  foot  may  leave  the  belt/harness 
system  undamaged;  however,  a  long  fall 
of  six  feet  or  greater  probably  would 
destroy  or  seriously  damage  the  beh  or 
harness.  There  are  many  factors,  such  as 
the  employee's  weight  and  the  type  of 
deceleration  device  used,  which  can 
affect  a  system's  potential  capacity  for 
reuse  as  fall  protection.  Therefore,  a 
blanket  prohibition  of  reuse  after  any 
impact  loading  is  not  appropriate. 

There  were  two  comments  on  tlie 
provision.  One  commenter  (Ex.  2-15) 
stated  "(nlof  only  should  the 
components  be  removed  from  service, 
but  they  should  be  marked  as 
"defective"  to  ensure  the  equipment 
won't  be  inadvertently  used  againuntil 
it  is  found  not  to  be  defective  or  made 
to  be  no  longer  defective  by  a  competent 
person." 

The  other  commenter  (Ex.  2-23) 
suggested  that  OSHA  revise  the 
proposed  provision  to  rule  out  reuse 
after  an  impact  load. 

OSHA  believes  that  it  is  unnec  essary 
to  mandate  that  equipment  be  marked  or 
labelled  "defective"  and  that  it  is 
sufficient  to  remove  equipment  from 
service  so  that  it  cannot  be  used,  at  least 
until  its  strength  has  been  evaluated. 
The  Agency  does  not  believe  it 
necessary  to  specify  the  manner  in 
which  employers  choose  to  identify 


components  that  need  to  be  evaluated 
before  they  can  be  reused.  The  Agency 
is  concerned  solely  that  the  method 
chosen  effectively  prevent  the  reuse  of 
equipment  that  has  not  been  cleared  for 
reuse.  In  addition,  OSHA  believes  that 
an  absolute  ban  on  the  reuse  of  fall 
arrest  system  components  would  be 
unnecessary  because  such  equipment 
may  still  have  the  strength  needed  lor 
continued  use.  The  employer,  in  turn, 
needs  to  ensure  that  procedures  for 
inspection  and  evaluation  of  equipment 
will  prevent  the  reuse  of  damaged 
components.  OSHA  has  already  adopted 
this  approach  in  §  1910.66.  Appendix  C. 
Section  I-Mandatory.  and  has  proposed 
to  adopt  it  in  proposed  §  1910.128(r)(15) 
(55  FR  13436,  April  10,  1990). 

Several  commenters  on  proposed 
Appyendix  D  of  the  powered  platform 
rulemaking  (Ex.  3-13).  discussed  in 
detail  at  54  FR  31452,  expressed 
concern  regarding  the  need  for  prompt 
rescue  after  fall  arrest,  especially  w.'-.en 
body  belts  are  being  used,  because 
prolonged  suspension  may  be  hanniul 
to  employees.  OSHA  agrees  with  these 
comments  and  has  add.-id  paragraph 
(d)(20)  to  the  final  rule.  Under  diis 
provision,  the  employer  is  required  to 
evaluate*!he  potential  for  fall  arre'st  and 
to  determine  which  rescue  strategy  -.vill 
be  used  to  rescue  a  sus;^ended  en>j  lovee 
safely.  When  it  is  not  possible  to 
evaluate  the  self-rescue  capacity  of 
employees  in  advance,  prudent 
employers  should  assume  that 
employees  will  need  rescue  assistance 
ar,d,  accordingly,  be  prepared  to  of!  r  it. 
See  paragraph  (Q  Rescue  considerations 
o/ Appendix  C,  Part  II,  for  guidance  in 
meeting  the  requirements  of  this 
provision.  OSHA  has  already  adopt,  d 
this  approa(.h  in  §  1910.66,  Appendix  C, 
Section  I-Mandatory,  and  has  proposed 
to  adopt  it  in  proposed  §  1910.129(i  l(fi) 
(55  FR  134.16.  April  10,  1990). 

Paragraph  (d)(21)  (proposed  as 
paragraph  (d)(20))  requires  that  personal 
f.ill  arrest  systems  be  inspected  prioi  to 
each  use  fur  damage  and  deterioration, 
and  that  defective  components  be 
removed  from  service.  This  provisiuji  is 
essentially  identical  to  the  proposed 
provision  in  §  1926.502(d)(20). 

OSHA  raised  Issues  #9  arfd  #17  in  the 
proposal  to  request  public  comment 
regarding  the  frequency  of  inspection 
and  whether  or  not  more  definitive 
inspection  criteria  were  needed  for 
determinini;  when  personal  fall  aricst 
systems  (or  positioning  device  sysU:ms. 
as  regulated  in  paragraph  (e)(5),  below) 
are  no  longer  suitable  for  use.  OSli  \ 
also  asked  commenters  what  insptuion 
criteria  should  be  specified. 

A  commenter  (Ex.  2-23)  suggesl"  1 
that  OSHA  d.'lete  \hu  words  "if  thtir 
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standard  were  si 
(Exs.  2-12.  2-19. 
However,  sever 
that  additional  i 
conveyed  to  eraj 
programs,  by  foil 
specificatioos.  i 
of  guidelines  T 
36.  2-41.  2-47 
observes  that  suti 


strength  or  functi  on  has  been  adversely 
affected.  "OSHA  igrees  that  deleting 
those  words  will  make  the  rule  easier  to 
understand.  i.e. ,  ( smployers  would 
simply  remove  c<  mponents  that  are 
defective,  in  that  they  do  not  meet  the 
criteria  set  in  parigraph  (d),  without 
having  to  make  a  specific  determination 
about  strength  or  function. 

The  maiority  of  the  commenters 
thought  the  critefta  provided  in  the 
fficient  as  proposed 
.[2-23,  2-43.  and  2-45). 
I  commenters  suggested 
formation  should  be 
|oyees  through  training 
[>wing  manufacturer's 
jbv  OSHA  in  the  form 
'2-I6.  2-23,  2-35,  2- 
2-92).  OSHA 
training  is  required 
under  new  §  192^.503.  discussed  below. 
The  ISEA.  the  ANSI  Z359  Committee 
and  the  Roofers  ijjnion  (Exs.  2-23.  2-50 
and  2-  99)  supported  the  proposed 
requirement  for  inspection  prior  to  each 
use. 

The  AGC  (Exs.  2-16.  2-A7  and  2-92) 
agreed  that  inspections  were  needed 
and  noted,  as  thgy  have  with  other 
provisions  (see  discussion  at  paragraph 
(dK17)  of  the  finil  rule  above,  that 
employees.  rath«  than  «nployers. 
should  be  held  rtsponsible  for  ensuring 
that  fall  protection  equipment  is 
functioning  properly  prior  to  each  use. 
Other  commenters  (Exs.  2-41,  2-42  and 
2-51)  supported  the  AGC  position.  In 
that  regard.  OSHA  again  observes  that 
under  the  OSH  /  ct,  employers  bear 
direct  resp<Misibi  lity  for  compliance 
widi  OSHA  regu  ations. 

The  GLFEA  ar  d  the  BCMALU  (Exs. 
2-19  and  2-46)  t  lought  inspection 
should  be  weekl  r  rather  than  prior  to 
each  use.  The  CI  FEAsupportgd  its 
position  with  thi  statement  that  "A 
more  frequent  si  ledule  does  not 
enhance  the  safe  [y  of  the  employees." 

Essentially,  th  ;re  was  no  objection  to 
the  substance  of  the  rule,  only 
disagreement  on  the  frequency  of 
inspection.  OSH  \  believes  it  is  critical 
to  inspect  eqtiip  nent  before  each  use; 
otherwise,  empl  lyees  may  use  defective 
equipment  whic  1  could  result  in  loss  of 
life  in  the  event  if  a  fall.  Therefore, 
OSHA  has  not  nduced  the  frequency  of 
inspeciion  and  \  as  determined  that  the 
provision,  as  prt  posed,  is  appropriate. 
Further  informa  ion  on  inspection 
criteria  has  been  provided  in  paragraph 
(g)  Inspection  ex  nsrdemtions  in  Part  II 
of  Appendix  C  i  jlating  to 
§  1926.502(d)—  'ersonal  Fall  Arrest 
Systems.  OSHA  also  notes  that  this 
provision  is  con  sistant  ivith  the . 
inspection  requi  rements  for  personal 


fall  arrest  systems  in  the  powered 
platforms  standard,  §  1910.66. 

Paragraph  (d)(22)  requires  that  body 
belts  be  at  least  one  and  five-eighths 
(1^/h)  inches  (4.1  cm)  wide.  This 
provision  is  identical  to  the  provision  in 
proposed  paragraph  (d)(8)-  There  were 
no  comments  on  the  proposed  provision 
and  OSHA  promulgates  paragraph 
(d)(23)  as  proposed. 

Paragraph  (a)(23)  (proposed  as 
paragraph  (d)(21))  prohibits  the 
attachment  of  personal  fall  arrest 
systems  to  hoists  or  guardrail  systems, 
except  where  otherwise  provided  in  part 
1926.  This  requirement  is  essentially  the 
same  as  existing  §  1926.50O(g)(5l(iv). 
which  applies  only  to  built-up  roofing 
operations  on  low-pitched  roofs,  and 
does  not  include  the  guardrail 
restriction.  OSHA  proposed  to  extend 
the  rule  to  prohibit  using  any  hoist  or 
guardrail  system  as  an  anchorage 
attachment  point.  Additionally,  the 
existing  rule  in  §  1926.104(b)  specifies 
minimum  anchorage  requirements  for 
body  belts. 

Neither  hoists  nor  guardrail  systems 
are  designed  as  anchorages  for  personal 
fall  arrest  systems  since  they  are  not 
built  to  withstand  the  impact  forces 
generated  by  a  fall.  Therefore,  in  the 
interest  of  employee  safety.  OSHA  is 
prohibiting  the  use  of  hoists  and 
guardrails  as  attachment  points. 

There  were  two  comments  on  the 
proposed  provision.  The  ISEA  (Ex.  2- 
23)  noted  that  the  provision  "•   •   • 
would  eliminate  the  common  practice  of 
workers  attaching  to  a  'man  basket' 
while  riding  in  it."  OSHA  notes  that  the 
more  specific  rule  §  1926.550(g)(6)(vii), 
in  the  crane  safety  standards,  regulates 
"man  baskets."  The  SSH  (Ex.  2-89) 
recommended  that  the  provision  be 
changed  to  indicate  that  a  body  belt/ 
harness  system  should  never  be 
attached  to  any  guardrail  system,  not 
just  those  at  hoist  areas.  OSHA  agret^s 
that  the  reasons  workers  should  not 
attach  to  guardrail  systems  or  hoists  at 
hoist  areas  as  for  any  other  hoist  or 
guardrail,  regardless  of  where  it  is 
located  and  therefore.  OSHA  has  revised 
the  language  of  provision  to  make  that 
ckiar 

Paragraph  (d)(24)  (proposed  as 
paragraph  (d)(22))  specifies  that 
personal  fall  arrest  systems  used  at  hoist 
areas  are  to  be  rigged  to  allow  the 
movement  of  employees  only  as  far  as 
the  edge  of  the  walking/working  surface. 
This  is  the  same  requirement  proposed 
at  §  1926.502(d)(22).  It  is  essentially  the 
same  as  existing  !il926.500(g)(5)(v). 
which  applies  only  to  built-up  roofing 
operations  on  low-pitched  roofs.  OSHA 
proposed  to  extend  the  requirement  to 
cover  all  hoist  areas.  The  limitation  on 


movement  when  wearing  a  persona)  £all 
arrest  system  is  made  because  of  the 
employees'  tendency  to  lean  out  over 
the  edge  at  hoist  areas.  There  were  no 
comments  on  this  provision. 

Paragraph  (eh~Pt>sitroning  device 
systems.  This  paragraph  sets  the 
minimum  performance  criteria  for 
"positioning  devices."  wliich  are 
systems  similar  to  personal  fall  arrest 
systems  and  which  can  be  comprised  of 
many  of  the  same  components.  The 
significant  difference  is  that  personal 
fail  arrest  S3'stems  are  used  to  arrest 
falls,  whereas  employees  use 
positioning  devices  so  they  can 
maintain  a  leaning  position  without    . 
using  their  hands  while  working  on 
vertical  surfaces.  For  example,  these 
devices  may  be  used  during  the 
placement  of  reinforcing  bars  in  the 
vertical  face  of  a  wall  under 
construction.  The  employees  often  stand 
on  bars  already  in  place  and  must  lean 
backward,  similar  to  a  lineman  on  a 
telephone  pole,  to  place  additional  bars. 
The  positioning  device  allows  this  to  be 
done  without  the  employees  having  to 
use  their  hands  to  niaintain  position. 

Several  provisions  of  proposed 
§  1926.502(d)  have  been  incorporated 
into  final  rule  paragraph  (e).  In  issuing 
the  proposal.  OSH.\  considered  the 
pertinent  paragraph  (d)  requirements  to 
cover  both  personal  fall  arrest  systems 
and  positioning  device  systems.  The 
Agency  has  subsequently  concluded    . 
that  placing  those  provisions  directly  in 
paragraph  (e)  will  best  assure  that 
employers  who  have  employees  use 
positicming  device  systems  have  clear 
direction  on  safe  use  of  those  systems. 
OSHA  has  s|>ecifically  identified  the 
added  provisions  below. 

A  general  comment  relating  to 
proposed  §  1926.502(e)  came  from  CAL/ 
OSHA  (Ex.  2-15)  who  commented  that 
components  of  positioning  device 
systems  should  be  permanently  marked 
to  indicate  that  they  meet  the  applicable 
standards.  CAL/OSHA  also 
recommended  that  equipment  covered 
by  paragraph  (d)  personal  fall  arrest    . 
systems  be  permanently  marked.  As 
with  paragraph  (d).  OSHA  does  not 
believe  that  requiring  the  marking  of 
positioning  device  systems  is  necessary 
for  employee  protection  in  this  . 
standard.  The  criteria  set  forth  in 
paragraph  (e)  must  be  met.  in  any  event, 
in  order  to  assure  that  thewjuipment 
protects  the  employee.  In  addition, 
based  on  the  response  to  Issue  #18. 
discussed  above  in  relation  to 
§  1926.502(dK4)  of  the  final  rule.  OSHA 
believes  that  equipment  manufacturers 
are  already  voluntarily  marking  their 
products.  Accordingly,  any  benefit 
resulting  from  addition  of  such  a 
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requirement  would  be  minimal. 
Therefore.  OSHA  has  not  added  the 
suggested  language. 

Paragraph  (e)(ll  requires  that 
.positioning  device  systems  be  rigged  so 
that  an  employee  cannot  free  fall  more 
than  2  feet.  The  proposed  rule  was 
identical.  OSHA  set  this  distance  less 
than  the  6  foot  free  fall  distance  set  in 
paragraph  (d)(16)  for  personal  fall  arrest 
systems  because  lanyards  used  with 
positioning  devices  usually  do  not 
stretch  under  fall  impact  loading  and 
deceleration  devices  normally  are  not 
Used  to  reduce  the  forces  incurred 
during  a  fall.  There  were  no  comments 
on  paragraph  {e)(l). 
Paragraph  (e)(2),  proposed  as 
.  paragraph  {e)(3),  requires  that 
positioning  devices  be  secured  to  an 
anchorage  capable  of  supporting  at  least 
twice  the  potential  impact  load  of  an 
employee's  fall  or  3,000  pounds, 
whichever  is  greater.  This  provision 
differs  from  OSHA's  proposed  provision 
by  the  addition  of  the  language  "or 
3.000  pounds,  whichever  is  greater." 

There  were  several  comments  on  the 
proposed  provision.  The  ISEA  and  MSA 
(Exs.  2-23  and  2-35)  suggested  that 
OSHA  add  language  to  the  provision  to 
make  it  consistent  with  the  strength 
requirement  proposed  in  paragraph 
(d)(13)  of  this  section  for  self-retracting 
lifelines  and  lanyards  that  limit  free  fall 
to  2  feet.  OSHA  agrees  that  adding  the 
suggested  language  will  provide 
employers  with  useful  and  consistent 
guidance,  and  has  revised  the  provision 
accordingly. 

NIOSH  (Ex.  2-33)  stated  that  the  - 
proposed  provision  placed 
responsibility  on  the  employee  to 
determine  the  proper  anchorage  point, 
and  that  the  provision  should  be 
rewritten  to  specify  that  a  supervisor  or 
site  safety  officer  has  the  responsibility. 
In  response,  OSHA  notes  that  many 
provisions  in  OSHA  standards  require 
direct  employee  action  in  order  to 
achieve  compliance.  Regardless  of  who 
performs  the  necessary  duties  under  the 
standard,  the  employer  has  direct 
responsibility  to  provide  a  safe 
workplace  by  complying  with  the  OSH 
Act  and  with  the  pertinent  regulations, 
and  it  is  the  employer  who  will  be  cited 
should  a  violation  occur.  Accordingly, 
the  Agency  does  not  believe  that 
specifying  the  personnel  responsible  for 
identifying  anchorage  points  is 
necessary  for  employee  protection. 
Therefore,  OSHA  has  not  made  the 
suggested  change. 

Paragraph  (e)(3)  requires  connectors 
to  be  dropped  forged,  pressed  or  formed 
steel,  or  made  of  equivalent  materials. 
This  is  a  new  requirement  and  has  been 
added  to  maintain  consistency  with 


final  rule  §  1926.502(d)(1)  which 
addresses  connectors  used  as  part  of  a 
personal  fall  arrest  system.  This 
provision  and  its  rationale  are  identical 
to  those  for  paragraph  (d)(1)  of  this 
section,  above. 

Final  rule  paragraph  (e)(4),  proposed 
as  paragraph  (e)(2),  requires  that 
coimectors  be  of  a  corrq#ion-resistant 
finish  and  that  all  surfaces  and  edges  be 
smooth  to  prevent  damage  to  interfacing 
parts  of  Uie  systems.  OSHA  solicited 
comments  on  the  need  for  quantification 
of  corrosion  resistance  requirements  in 
Issue  #22  of  the  proposal.  The  response 
to  that  i-ssue  is  discussed  in  relation  to 
paragraph  (d)(2).  above.  As  with 
paragraph  (d)(2),  the  Agency  has 
decided  that  additional  corrosion 
resistance  testing  requirements  are  also 
not  needed  in  paragraph  (e)(4).  OSHA 
has  editorially  revised  the  proposed 
provision  so  that  it  is  identical  to 
paragraph  (d)(2)  of  this  section  which 
contains  the  same  requirement. 
Specifically,  the  words  "attached  belt  or 
connecting  assembly"  has  been  revised 
to  read  "interfacing  parts  of  the  sy<?tem." 
This  is  the  same  language  that  OSHA 
used  in  its  final  rule  for  Powered 
Platforms  for  Building  Maintenance  [54 
FR  31470,  July  28, 1989]  and  in 
proposed  §  1910.128(c)(2)  (55  FR  13436. 
April  10. 1990). 

Final  rule  paragraph  (e)(5).  proposed 
as  paragraph  (e)(4).  requires  that 
connecting  assemblies  (which  are  dee 
rings,  snaphooks,  lanyards  and  other 
components  of  tlie  positioning  device 
system)  have  a  minimum  breaking 
strength  of  5.000  pounds.  This  provision 
is  identical  to  the  proposed  rule.  There 
were  two  comments  on  the  proposed 
provision. 

The  MSA  (Ex.  2-35)  commented  that 
"this  provision  should  be  changed  to 
require  a  minimum  breaking  strength  of 
3.000  pounds,  to  be  consisten*  with 
provision  (e)(3)  above.  The  SSF!  (Ex.  2- 
89)  objected  to  OSHA's  use  of  5,000 
pounds  because,  as  they  have  expressed 
earlier  under  paragraph  (d).  they  believe 
lifelines  should  be  capable  of  anchorage 
equal  to  two  times  the  maximum  arrest 
force  and  all  requirements  therefore 
should  be  consistent  with  that 
capability. 

OSHA  observes  that  this  provision  is 
consistent  with  other  similar  provisions 
in  §  1926.502(d)  which  prescribe  fho 
breaking  strength  of  lanyards, 
connectors,  snaphooks,  dee-rings,  etc. 
While  a  breaking  strength  of  3000 
pounds  might  be  adequate  if  the  fall  was 
limited  as  it  should  be  when  a 
positioning  device  system  is  used,  3000 
pounds  would  not  be  adequate  if  the 
connecting  assembly  was  inadvertently 
used  as  part  of  a  fall  arrest  system.  Since 


there  is  no  way  to  determine  by  simple 
observation  whether  the  connecting 
assembly  has  a  breaking  strength  of 
3000  pounds  or  5000  pounds,  users  of 
connecting  assemblies  could  easily 
interchange  components.  Therefore,  in 
the  interest  of  worker  safety,  it  is 
appropriate  that  OSHA  require  all 
connecting  assemblies  to  have  the  same 
minimum  breaking  strength.  In  this 
way,  if  the  connecting  assembly  is  used 
as  part  of  a  personal  fall  arrest  system, 
the  strength  will  be  adequate  and  the 
connecting  assembly  will  not  break. 

Final  rule  paragraph  (e)(6),  hke  final 
rule  paragraph  (d)(4),  requires  that  dee- 
rings  and  snaphooks  be  proof-tested  to 
a  minimum  tensile  load  of  3600  pounds 
without  cracking,  breaking,  or  taking 
permanent  deformation.  A  complete 
discussion  of  this  provision  can  be 
found  at  §  1926.502(d)(4)  above.  This 
new  provision,  which  was  not 
proposed,  has  been  added  to  facilitate 
safe  use  of  positioning  devices. 

Final  rule  paragraph  (e)(7),  like  final 
rule  paragraph  (d)(5),  requires  that 
snaphooks  be  sized  to  be  compatible 
with  tlie  member  to  which  they  are 
connected  or  be  of  a  locking  type 
designed  to  prevent  disengagement  of 
the  snaphook  and,  that  after  December 
31.  1997,  only  locking  type  snaphooks 
can  be  used  in  positioning  device 
systems.  In  addition,  final  rule 
paragraph  (e)(8).  like  final  rule 
paragraph  (d)(6).  provides  that  for 
certain  specified  connections,  only 
locking  snaphooks  designed  for  those 
connections  can  be  used. 

As  discussed  above  in  reference  to 
paragraphs  (d)(5)  and  (d)(6).  OSHA 
solicited  information  in  Issue  16  of  the 
proposal  regarding  the  need  to  require 
locking  snaphooks  in  personal  fall 
arrest  systems.  The  same  concerns  apply 
to  the  use  of  snap-hooks  in  positioning 
device  systems.  Therefore,  the  language 
of  paragraph  (d)(5)  and  (d)(6)  of  the  final 
rule  has  been  adopted  as  paragraphs 
(e)(7)  and  (e)(8)  to  ensure  that  only 
locking  snaphooks  are  used  and  then 
only  those  designed  for  certain 
connections  be  used  in  the  specified 
circumstances. 

The  SSn  (Ex.  2-89)  noted  that  " 
proposed  §  1926.502(e)  had  not  sot  forth 
requirements  for  snaphooks  or 
diajncters  of  attach^ments  to  prevent 
"roll-out"'  and  suggested  that  OSHA 
include  them  in  the  final  rule,, 
referencing  its  comments  on  Issue  #16. 
As  stated  above,  OSHA  agrees  that 
employees  need  theprotection  afforded 
by  the  snaphook  requirements  for  both 
personal  fall  arrest  systems  and 
positioning  device  systems.  OSHA  also 
notes  that  compliance  With  this 
requirement  will  not  impose  increased 
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burdens  on  en  iployers,  since  all 
snaphooks  wi  I  be  subject  to  the  same 
criteria  wheth  er  they  are  used  as  part  of 
a  personal  fiall  arrest  system  or  part  of 
.positioning  device  system.  OSHA  also 
notes  that  these  provisions  on 
snaphooks  ar0  consistent  with  OSHA's 
final  rule  for  I'owered  Platforms  for 
Building  Maintenance  (54  FR  31471, 
July  28,  1989]  and  proposed 
§  1920.129(c)(1)  [55  FR  13437,  April  10, 
1990). 

Final  rule  piragraph  (e)(9),  proposed 
as  paragraph  (b)(5),  requires  that 
positioning  d«  vice  systems  be  inspected 
prior  to  each  use  for  damage  and 
deterioration  fnd  that  defective 
components  bp  removed  from  service. 
This  provision  differs  from  the  proposed 
provision,  in  mat  the  phrase  "if  the 
strength  or  function  has  been  adversely 
affected"  has  been  deleted.  As  discussed 
in  reference  to  final  rule 
§  1926.502(d)J21).  Issue  #17  raised 
questions  regarding  the  need  for  more 
specific  inspection  criteria. 

The  ISEA  (Bx.  2-23)  suggested  that 
OSHA  delete  |he  words  "if  their 
strength  or  fui  iction  has  been  adversely 
affected."  The  implication  was  that  if 
these  words  Were  deleted,  the  rule 
would  be  easier  to  understand,  i.e., 
employers  wo  uld  simply  remove 
components  t  lat  were  defective  without 
having  to  mai  e  some  determination 
about  strengtt  or  function.  As  with 
§  1926.502(d)l  21)  of  the  final  rule, 
discussed  abo  ve,  OSHA  agrees  that 
deleting  those  words  would  make  the 
rule  easier  to  mderstand.  Employers 
will  simply  remove  components  that  are 
defective,  in  t  lat  they  do  not  meet  the 
criteria  of  par  igraph  (e),  without  having 
to  make  a  spe  :ific  determination  about 
strength  or  fu  iction. 

OSHA  rece:  ved  several  comments  in 
response  to  Is  sue  #17.  As  noted  in 
regard  to  para  »raph  (d)(21),  above,  the 
response  to  Is  sue  #17  regarding 
positioning  d(  vice  systems  was  the 
same  as  that  r  yarding  personal  fall 
arrest  systems . 

After  evalu)  ition  of  the  pertinent 
record  materi  lis,  OSHA  has  determined 
that  further  in  formation  on  the 
employer's  in  spection  of  positioning 
device  system  s  should  be  provided  in 
an  appendix.  Fherefore,  OSHA  has 
included  a  sp  scific  paragraph  on 
inspection  co:  isiderations  in  the  Non- 
mandatory  A]  ipendix  D  to  subpart  M  to 
address  the  ir  spection  requirements  in 
§  1926.502(e), 

Final  rule  p  aragraph  (e)(10).  like  final 
rule  paragrap  i  (d)(18),  requires  that 
body  belts,  h£  messes,  and  components 
be  used  only  or  employee  fall 
protection  or  }ositioning  and  not  to 
hoist  material  s.  This  is  a  new  provision 


and  has  been  added  to  maintain 
consistency  and  facilitate  compfiance. 
Paragraph  (e)(10)  has  been  added  for  the 
same  reasons  discussed  above  in 
relation  to  paragraph  (d)(18). 

Paragraph  (fP— Warning  line  systems. 
This  paragraph,  which  sets  the  same 
requirements  as  in  the  proposed  rule 
and  in  exisUng  §*  1926.500(g)(3)(i).  (ii), 
and  (iii).  provides  the  criteria  for  use  of 
a  warning  Une  system.  OSHA  notes  that 
this  paragraph  is  also  consistent  with 
proposed  §  1910.28(d),  Designated  areas, 
which  would  regulate  analogous 
General  Industry  situations  (44  FR 
13402,  April  10, 1990).  The  basis  for  the 
existing  requirements  was  discussed  in 
detail  in  the  preamble  of  the  final  rule 
for  the  Guarding  of  Low-Pitched-Roof- 
Perimeters  During  the  Performance  of 
Buih-Up  Roofing  Work  (45  FR  75618, 
November  14,  1980).  In  brief,  the 
Agency  permitted  the  use  of  warning 
lines,  under  certain  conditions,  to  warn 
employees  that  they  were  approaching 
an  unprotected  edge.  The  warning  line 
system  was  permitted  when  work 
conditions  made  it  impossible  to  use 
conventional  fall  protection  systems. 

One  commenter,  CAL/OSHA  (Ex.  2- 
15),  stated  that  warning  line 
components  should  be  marked  to  ensiue 
compliance  with  the  standard.  As 
discussed  above,  CAL/OSHA  also 
advocated  marking  personal  fall  arrest 
system  components  and  positioning 
device  system  components.  As  with  the 
other  proposed  paragraphs,  OSHA  has 
determined  that  such  a  requirement  is 
not  necessary  for  employee  safety. 
However,  employers  are  responsible  for 
ensuring  that  rope,  wire,  or  chains  used 
for  warning  lines  comply  with  the 
strength  requirements  of  paragraph  (f). 
OSHA's  position  is  that  it  is  compliance 
with  the  substantive  provisions  of 
paragraph  (f).  not  the  act  of  marking 
equipment,  that  improves  employee 
protection.  Therefore,  OSHA  has  not 
made  the  suggested  change. 

In  Issue  #10  of  the  NPRM,  OSHA 
noted  that  the  term  "mechanical 
equipment"  was  used  to  describe  the 
type  of  equipment  addressed  in  the 
provisions  of  proposed  §  1926.502(f) 
which  related  to  built-up  roofing  work. 
The  proposed  definition  of  "mechanical 
equipment"  provided  that 
wheelbarrows  and  mopcarts  would  not 
be  considered  "mechanical  equipment," 
continuing  the  approach  taken  by 
existing  §  1926.500(g);  that  is,  that  these 
two  types  of  equipment  do  not  require 
employees  to  move  backward  when 
using  them  and,  therefore,  they  should 
not  be  considered  "mechanical 
equipment"  for  the  purpose  of 
determining  the  location  of  the  warning 
line.  Issue  #10  asked  if  mopcaris  and 


wheelbarrows  should  remain  the  only 
equipment  not  considered  "mechanical 
equipment"  for  the  purpose  of  the 
provisions  of  paragraphs  (f)(l)(i)  and 

(ii). 

In  response  to  Issue  #10,  tnree 
commenters  recommended  that  the 
provision  stay  as  proposed  (Exs.  2-12, 
2-43  and  2-99).  The  ACCSH 
recommended  that  no  additional 
equipment  be  exempted  from  the 
provision.  (Tr.  6/10/87;  pp.  131-132) 

After  evaluation  of  the  record  on  this 
issue,  OSHA  has  determined  that 
wheelbarrows  and  mopcarts  will  remain 
outside  the  definition  of  "mechanical 
equipment,"  because  no  other 
equipment  that  merits  exclusion  from 
the  definition  has  been  identified. 

Based  on  the  rulemaking  record,   . . 
OSHA  has  determined  that  the 
provisions  of  paragraph  (f)  are 
appropriate  as  proposed,  except  that  the 
term  "built-up"  which  was  used  in 
proposed  paragraph  (f)(3)  have  been 
removed  because  the  provision  is  no 
longer  exclusive  to  built-up  roofing 
work,  but  applies  to  all  roofing  work  on 
low-sloped  roofs.  See  change  made  in 
the  definitions  section  (§  1926.500)  and 
under  §1926.501(b)(10). 

Paragraph  (g}— Controlled  access 
zones.  This  paragraph  sets  minimum 
performance  criteria  for  controlled 
access  zones  (CAZ).  In  the  introductory 
text  of  paragraph  (g),  OSHA  reminds 
employers  that  CAZ  may  only  be  used 
where  employees  are  performing 
overhand  bricklaying  and  related  work 
or  work  under  a  fall  protection  plan,  as 
provided  by  §§  1926.501(b)(2),  {b)(9), 
(b)(12),  and  (b)(13). 

OSHA  proposed  the  use  of  controlled 
access  zones  as  a  way  to  limit  the 
number  of  workers  that  would  be 
exposed  to  the  hazard  of  falling  from 
unprotected  sides  or  edges  at  those 
locations  where  the  use  of  conventional 
fall  protection  systems  is  infeasible  or 
creates  a  greater  hazard.  The  only  work 
situation  where  use  of  a  CAZ  is 
specifically  permitted  instead  of 
conventional  fall  protection  systems  is 
where  overhand  bricklaying  operations 
are  taking  place.  However,  employers 
who  develop  a  fall  protection  plan 
under  §  1926.501(b)(2),  {b)(12),  or 
(b)(13),  will  also  be  required  to  establish 
controlled  access  zones. 

Employers  engaged  in  overhand 
bricklaying  work  may  use  a  CAZ  as  long 
as  the  employee  does  not  have  to  reach 
more  than  10  inches  below  the  walking/ 
working  level  to  do  the  work.  Employers 
engaged  in  leading  edge  work,  precast 
concrete  erection  work,  or  residential 
construction  work  who  demonstrate 
infeasibility  or  greater  hazard  with  the 
use  of  conventional  fall  protection 


systems  will  be  required  to  develop  and 
implement  a  fall  protection  plan  which 
meets  the  requirements  of  paragraph  (k). 
Paragraph  (k)(7)  requires  the  employer 
to  establish  a  CAZ  which  meets  the 
requirements  of  this  paragraph  (g). 

In  general,  a  controlled  access  zone  is 
formed  by  erecting  a  line  or  fines — 
referred  to  as  control  lines — to  restrict 
access  to  an  area  or  to  define  the  area 
in  which  employees  vdll  work  without 
conventional  fall  protection.  Sometimes 
only  one  line  will  be  needed  to  define 
the  area.  The  control  fine  warns  the 
employee  that  access  to  the  CAZ  is 
limited  to  authorized  personnel.  The 
line  also  designates  the  area  where 
conventional  fall  protection  systems  are 
not  in  use. 

As  discussed  in  §  1926.500(b), 
Definitions,  the  Mason  Contractors 
Association  of  America  (MCAA)  (Ex.  2- 
95)  suggested  that  OSHA  change  the 
name  for  the  zone  from  "control  zone" 
to  "Controlled  Access  Zone  (CAZ)." 
MCAA  also  suggested  that  OSHA 
provide  diagrams  of  the  zone  so  that  the 
provisions  of  the  control  zone  section 
could  be  more  clearly  understood.  As 
discussed  in  the  definitions  section  of 
this  final  rule,  OSHA  agrees  with  the 
MCAA  that  the  revised  term- 
Controlled  Access  Zone — more  clearly 
describes  the  function  of  the  zone  by 
indicating  that  access  to  the  zone  is 
being  controlled.  OSHA  has  removed 
portions  of  the  proposed  provisions  that 
were  confusing  and  therefore  is  not 
providing  diagrams. 

Paragraph  {g){l)  sets  the  distance  from 
an  unprotected  side  or  edge  that  control 
zone  lines  are  to  be  erected  when 
leading  edge  operations  or  other 
activities  are  being  performed  and 
controlled  access  zones  are  permitted. 
When  control  lines  are  used,  they  shall 
be  erected  no  closer  than  6  feet  nor 
farther  than  25  feet  away  from  the 
leading  edge  or  unprotected  edge.  An 
exception  is  provided  for  the  erection  of 
precast  concrete  members,  in  which 
case,  the  control  line  must  be  no  closer 
than  6  feet  nor  farther  than  one-half  the 
size  of  the  precast  member  being 
erected,  to  a  maximum  of  60  feet.  This 
exception  is  being  made  for  precast 
concrete  erection  because  it  is 
sometimes  necessary  to  "turn"  a  precast 
member  which  may  be  as  long  as  120 
feet.  If  the  control  lines  are  too  close, 
they  could  become  entangled  or 
uprooted  as  the  concrete  member  is 
being  positioned. 

As  a  whole,  paragraph  (g)(1)  is 
identical  to  the  proposed  provision, 
other  than  the  location  of  the  control 
line  for  precast  concrete  work  and  the 
clarification  that  any  effective  means  to 
restrict  entry  to  the  zone  is  permitted. 


For  example,  if  a  home  builder  were 
operating  under  a  fall  protection  plan, 
the  home  builder  may  designate  the 
entire  upper  level  of  the  home  as  a  CAZ 
and  restrict  entry  to  that  zone  to  only 
those  workers  needed  to  set  roof  trusses. 
The  home  builder  could  restrict 
entrance  to  the  zone  by  placing  a  sign 
or  by  using  tape  or  a  chain  to 
communicate  to  workers  that  access  to 
the  upper  floor  is  restricted  to  only 
those  employees  identified  in  the  fall 
protection  plan.  If  the  only  way  to  reach 
the  upper  level  is  by  stairway,  the  sign, 
tape  or  chain  could  be  placed  at  the  top 
or  bottom  of  the  stairway. 

The  same  situation  could  arise  on  a 
precast  concrete  site  where  the  entire 
upper  level  is  designated  as  the  CAZ 
and  all  entrances  to  the  level  are  marked 
to  indicate  that  access  is  restricted.  The 
intent  of  the  provision  is  to  restrict 
access  to  the  danger  zone.  As  long  as  the 
means  chosen  to  restrict  access  is 
effective,  i.e..  workers  do  not  enter  the 
restricted  area  unless  they  are 
authorized  by  the  fall  protection  plan  to 
enter  the  CAZ.  the  intent  is 
accomplished. 

The  6-foot  limitation  was  proposed  as 
an  adequate  distance  away  from  the 
edge  to  warn  employees  that  they  are 
approaching  an  unprotected  side  or 
edge.  The  25  foot  maximum  allows  a 
reasonable  amount  of  work  to  be  done 
before  the  CAZ  needs  to  be  moved. 

Paragraph  (g)(1)  of  the  final  rule  also 
requires  that  the  control  line  be 
connected  pn  each  side  to  a  guardrail 
system  or  to  a  wall.  OSHA  proposed  this 
language  to  ensure  that  there  was  no  gap 
between  the  coverage  of  the  controlled 
access  zone  (CAZ)  and  that  of  the  fall 
protection  required  for  other  areas  of  the 
pertinent  work  zone.  OSHA  reminds 
employers  that  all  employees  working 
outside  the  controlled  access  zone 
(CAZ)  must  be  provided  fall  protection 
as  required  by  §  1926.501(b)(1)  if  they 
may  be  exposed  to  fell  hazards.  As  the 
CAZ  changes  [moves  forward  as  the 
work  progresses  at  the  leading  edge],  it 
exposes  unprotected  sides  and  edges 
perpendicular  to  the  leading  edge.  The 
employer  must  ensure  that  any 
employees  who  may  be  exposed  to  falls 
of  6  feet  (1.8  m)  or  more  at  those 
perimeters  are  provided  with  fall 
protection  that  compfies  with 
§  1926.501(b)(1).  Again.  OSHA  notes 
that  this  situation  only  occiu^  when  two 
groups  of  workers  are  working  on  the 
same  level  and  one  group  of  workers  is 
working  in  a  CAZ  and  the  other  is  being 
protected  by  conventional  fall 
protection  systems. 

For  example,  precast  concrete  workers 
may  be  connecting  floor  or  roof 
members  at  the  leading  edge  while  other 


workers  are  engaged  in  "grouting" 
activities  outside  the  CAZ.  As  each 
precast  member  is  added,  the  CAZ 
moves  forward  and  the  control  line  ^ 
moves  forward,  creating  sections  of 
unprotected  sides  and  edges  outside  the 
CAZ  from  which  workers  engaged  in 
grouting  or  other  activities  could  fall. 
Those  employees  must  be  afforded 
protection  from  falls  of  6  feet  or  more 
from  the  unprotected  sides  and  edges  of 
the  floor,  roof,  or  other  walking/working 
surface  as  required  by  §  1926.501(b)(1): 
or  as  required  under  fall  protection 
plans  where  such  plans  are  permitted. 

Seedorf  Masonry  (Ex.  2-153) 
commented  that  the  proposed  provision 
caused  confusion  and  asked  if  its  system 
of  using  special  stanchions  which  bolt 
onto  floor  edges  to  support  guardrail 
systems  would  be  eliminated  by 
proposed  paragraph  (g)(1).  OSHA 
observes  that  nothing  in  this  final  rule 
prohibits  the  use  of  the  special 
stanchions  described  by  Seedorf 
Masonry. 

The  Precast/Prestressed  Concrete 
Institute  (PCI)  (Exs.  2-44.  2-107,  25-4. 
27-7,  and  27-10)  recommended  that  the 
control  zone  lines  for  precast  concrete 
erection  be  kept  as  much  as  60  feet  away 
from  the  leading  edge  and  reinstalled 
from  time  to  time  as  the  leading  edge 
changes  location.  They  explained  that 
"•   *   •  a  member  may  be  as  long  as  120 
feet  and,  if  it  is  necessary  to  rotate  the 
member,  at  least  half  its  length — 60 
feet — would  be  required  to  avoid 
entanglement  in  the  control  zone  lines '. 
As  noted  above,  OSHA  agrees  that 
additional  distance  may  be  necessary 
when  performing  precast  concrete 
erection  work  for  the  reasons  stated,  and 
ha.';  revised  paragraph  (g)(1)  accordingly. 

Paragraph  (g)(2)  requires  control 
zonris  used  during  overhand  bricklaying 
operations  to  be  not  less  than  lO  feet  nor 
more  than  15  feet  fttim  the  working  edge 
where  the  overhand  bricklaying 
operations  are  underway.  These  limiis 
were  developed  after  extensive 
consultation  with  industry  and  union 
representatives  and  review  by  the 
ACCSil.  The  enclosed  zone  is  intended 
to  provide  overhand  bricklayers  with  an 
area  free  of  interference  from  other 
employees  not  performing  related  work. 
Paragraph  (g)(2)  prohibits  employees, 
other  than  those  performing  overhand 
bricklaying  and  related  operations,  from 
being  in  CAZs  that  have  been  set  up  for 
the  bricklaying  operations. 

This  provision  is  essentially  the  same 
as  the  proposed  provision.  One 
commenter  (Ex.  2-21)  suggested  that  the 
line  designating  the  control  zone  be 
erected  not  less  than  6  feet  from  the 
edge  instead  of  the  proposed  10  feet, 
while  another  commenter,  Seedorf 
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Masonry  (Ex. :  -153)  stated  its  total 
agreement  with  the  proposed  10-foot 
requirement.  C  SUA  agrees  that  at  least 
10  feet  of  spao  >  is  necessary  to  provide 
overhand  bricl  layers  with  adequate 
working  space  Another  commenter  (Ex. 
2-56),  apparer  tly  confused  by  the 
requirement,  n  oted  that  the  provision 
needed  clarifit  ation  "as  it  will  relate  to 
bricklayers  wo  rking  on  the  leading  edge 
*   •   *."  OSHA  observes  that  overhand 
bricklaying  op  jrations  are  not 
considered  lea  iing  edge  operations. 
While  the  use  jf  a  controlled  access 
zone  is  permit  ed  for  both  operations, 
the  criteria  for  the  Zone  vary  depending 
on  whether  th(  i  employee  is  laying 
bricks  (or  related  work),  constructing  a 
leading  edge,  c  r  performing  some  other 
activity  in  the  controlled  area. 

Paragraph  (g|(3)  requires  the  control 
lines  to  be  ma<  e  of  ropes,  wires,  tapes, 
or  other  equiv)  lent  materials  (i.e., 
material  that  c  in  meet  the  requirements 
of  paragraph  (j)(3)),  and  supported  on 
stanchions.  Paagraph  (g)(3)(i)  requires 
the  system  to  be  flagged  or  otherwise 
clearly  markec  at  6-foot  intervals. 
Paragraphs  (g)  3)(ii)  regulates  the  height 
of  the  control ;  ;one  lines.  Overhand 
bricklajlng  coi  itrol  zone  height  limits 
are  higher  thai  those  for  other  work  to 
allow  the  read  r  passage  of  materials 
underneath  thi  s  line.  Paragraph  {g){3)(iii) 
requires  the  lii  le  to  have  a  minimum 
breaking  stren  ;th  of  200  pounds.  This 
minimum  stre  igth  is  required  to  assure 
that  the  lines  \  nil  not  break  if  an 
inattentive  wo  'ker  walks  into  the  line. 

The  propose  d  paragraph  was 
identical,  exce  it  as  discussed  below. 
There  was  onl '  one  comment  on  this 
provision.  See  lorf  Masonry  (Ex.  2-153) 
noted  its  total  igreement  with  all  of 
paragraph  (g)(;  ). 

OSHA  notes  that  it  has  revised 
proposed  para  >raph  (g)(3)  by  removing 
the  reference  t )  "access  path."  In  the 
proposed  rule,  access  path  lines  would 
have  ^een  usd  1  to  identify  paths  from 
the  controlled  access  zone  to  other  areas 
on  the  floor  or  roof  that  bricklayers 
might  need  to  jain  access.  OSHA  has 
decided  that  t  lese  provisions  could 
cause  considei  able  confusion  and, 
accordingly,  h  \s  deleted  the  mention  of 
access  paths.  I  istead,  OSHA  has  simply 
stated  that  a  c(  mtroUed  access  zone 
must  be  enlarj  ed  as  necessary  to  permit 
overhand  brie  ilaying  and  related  work 
to  take  place. 

Para^aph  (s  )(4)  sets  forth  criteria  for 
setting  up  a  cc  ntrolled  access  zone  on 
a  floor  or  roof  where  guardrail  systems 
are  not  in  plac  3  prior  to  the  beginning 
of  overhand  bi  icklaying  operations. 
Paragraph  (g)(  i)  sets  forth  criteria  for 
setting  up  a  cg  ntrolled  access  zone  on 
a  floor  or  roof  ^here  guardrail  systems 


are  in  place  prior  to  the  beginning  of 
overhand  bricklaying  operations.  These 
two  paragraphs  are  essentially  the  same 
as  proposed  paragraphs  (g)(4),  (g)(5)  and 
(g)(6). 

If  a  guardrail  system  has  not  already 
been  set  on  the  pertinent  floor  or  roof 
where  the  bricklaying  work  is  to  be 
done,  the  controlled  access  zone  must 
be  large  enough  to  enclose  all  points  of 
access,  materials  handling  areas  and 
storage  areas.  Final  rule  paragraph 
(g)(5),  which  is  essentially  identical  to 
proposed  paragraph  (g)(6)  provides  that 
where  guardrail  systems  are  already  in 
place  (because  other  trades  are  using 
them),  and  bricklaying  work  is  to  be 
done,  those  guardrail  systems  may  be 
removed  to  the  extent  necessary  to 
accomplish  that  day's  work. 

One  commenter  stated  that  the 
proposed  paragraphs  (4)  and  (5)  were 
quite  confusing  (Ex.  2-153).  OSHA 
agrees  that  the  language  of  the  proposed 
paragraph  (g)(4)  was  confusing  because 
it  included  provisions  for  forming 
access  paths  which  were  two  lines 
similar  to  control  zone  lines.  As  OSHA 
did  in  paragraph  (g)(3)  above,  it  has 
removed  references  to  access  path  lines 
in  paragraph  (g)(4).  The  provision  is 
now  clear  that  if  there  are  no  guardrail 
in  place  already,  the  CAZ  must  be  large 
enough  to  enclose  all  areas  where  the 
masons  and  mason  tenders  are  exposed 
to  fall  hazards  from  unprotected  edges. 
Seedorf  (Ex.  2-104)  also  noted  that  the 
proposed  provision  appeared  to  prohibit 
employees  firom  leaving  the  control  zone 
unless  there  were  guardrails  on  the  open 
floor.  OSHA  observes  that  this 
perception  is  basically  correct.  The 
concept  of  a  controlled  access  zone  is  to 
establish  an  area  of  limited  size  in 
which  only  certain  employees  can  enter 
and  work  without  fall  protection 
because  conventional  fall  protection 
systems  cannot  be  used.  Employees 
must  be  protected  at  all  times  from  fall 
hazards  at  unprotected  sides  and  edges 
when  they  leave  the  controlled  access 
zone.  For  example,  if  a  bricklayer  is 
working  on  one  side  of  the  floor,  a 
controlled  access  zone  will  be 
established  for  that  area.  When  the 
bricklayer  leaves  the  control  zone  and  is 
exposed  to  fall  hazards  elsewhere  on  the 
floor  or  roof,  fall  protection  is  required. 

Proposed  paragraph  (g)(7)  has  been 
deleted  because  paragraph  {g)(2)  of  the 
final  rule  already  makes  it  clear  that 
only  those  employees  engaged  in 
overhand  bricklaying  (including  related 
work  (§  1926.501(b)(9))  are  permitted  in 
the  controlled  access  zone.  The  only 
other  employees  that  are  permitted  to 
work  in  CAZs  are  those  employees  so 
designated  in  a  fall  protection  plan.  In 
such  cases,  §  1926.502(k)(9)  requires  the 


employer  to  identify  those  employees 
and  does  not  permit  other  employees  to 
enter  the  zone. 

Paragraph  (h) — Safety  monitoring 
systems.  This  paragraph  contains  the 
criteria  which  must  be  followed  when 
safety  monitoring  systems  are  being 
used.  Safety  monitoring  systems  may  be 
used  to  protect  employees  engaged  in 
roofing  operations  on  low-slope  roofs 
(See  §  1926.501(b)(10))  and  employees 
engaged  in  leading  edge  operations, 
precast  concrete  or  residential 
construction  work  through  the  use  of 
safety  monitoring  systems  as  part  of  a 
fall  protection  plan  (See  §  1926.502(k)). 
Existing  rule  §  1926.500(g)  provides  for 
the  use  of  safety  monitoring  systems  on 
low-slope  roof  perimeters  during  built- 
up  roofing  work  and  the  existing 
definition  in  existing  §  1926.502(p)(7) 
provides  criteria  for  safety  monitoring 
systems. 

Paragraph  (h)(1)  requires  the 
employer  to  designate  a  competent 
person  as  the  safety  monitor  and  to 
ensure  that  the  monitor  meets  certain 
requirements  including  being  able  to 
recognize  fall  hazards.  The  safety 
monitor  is  required  to  warn  an 
employee  who  appears  to  be  unaweue  of 
a  fall  hazard  or  is  acting  in  an  unsafe 
manner.  The  monitor  must  also  be  on 
the  same  surface  and  within  visual 
sighting  distance  of  the  monitored 
employee  and  close  enough  to 
commimicate  orally  with  the  monitored 
employee.  The  monitor  may  have 
additional  supervisory  or  non- 
supervisory  responsibilities,  provided 
that  the  monitor's  other  responsibilities 
do  not  interfere  with  the  monitoring 
function.  This  provision  effectively 
restates  existing  §  1926.502(p)(7). 

Paragraph  (h)(2)  prohibits  the  use  of 
mechanical  equipment  where  safety 
monitoring  systems  are  being  used  to 
protect  employees  from  falling  off  low- 
slope  roofs.  This  is  essentially  the  same 
requirement  as  in  existing 
§  1926.500(g)(4). 

Paragraph  (h)(3)  prohibits  employees 
not  engaged  in  roofing  work  on  low- 
sloped  roofs  or  employees  covered  by  a 
fall  protection  plan  from  being  in  an 
area  where  other  employees  are 
protected  by  a  safety  monitoring  system. 
As  explained  in  the  preamble  to  the 
proposal,  OSHA  believes  that  the 
presence  of  extraneous  employees  in 
these  areas  can  interfere  with  work 
procedures  necessary  for  the  effective 
use  of  the  safety  monitoring  system. 
OSHA  notes  that  this  provision  is 
consistent  with  the  provisions  of 
paragraph  (k)  which  also  prohibits 
employees  ft-om  entering  a  CAZ  because 
a  safety  monitoring  system  or  other  non- 
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conventional  fall  protection  system  is  in 
use  in  the  CAZ. 

Paragraph  (h)(4),  which  has  been 
added  to  die  final  rule,  requires  that 
each  employee  performing  work  in 
safety  monitoring  systems  areas  comply 
with  directions  from  safety  monitors  to 
avoid  fall  hazards.  Both  the  existing  rule 
(§  1926.5G2(p)(7))  and  the  proposed  rule 
(§  1926.502(h)(1))  clearly  indicate  that 
the  safety  monitor  must  be  a  "competent 
person,"  which  means  that  the  monitor 
must  be  capable  of  identifying 
workplace  hazards  and  have  the 
authority  to  take  prompt  corrective 
measiues.  Within  the  context  of  the 
safety  monitoring  system,  the 
"corrective  measures"  are  to  have  the 
affected  employees  move  away  from  the 
improtected  side  or  edge  or  use  other 
work  procedures  to  avoid  fall  hazards. 
OSHA  has  added  this  requirement  to 
indicate  clearly  that  employers  must 
direct  their  affected  employees  to 
comply  with  the  warnings  of  the  safety 
monitor. 

There  were  several  comments  on  the 
criteria  for  the  use  of  safety  monitoring 
systems.  MOSH  (Ex.  2-31) 
recommended  that  OSHA  delete 
requirements  relating  to  the  safety 
monitoring  systems  which  it  felt  would 
be  difficult  to  enforce.  In  the  final  rule, 
OSHA  allows  the  use  of  safety 
monitoring  systems  only  where  the 
employer  can  demonstrate  that  it  is 
infeasible  or  creates  a  greater  hazard  to 
use  other  conventional  systems,  except 
on  low-slope  roofs,  where  employers 
may  generally  use  a  combination  safety 
monitoring  system  and  warning  line 
system.  OSHA  befieves  that  the  use  of 
safety  monitoring  systems  are 
appropriate  in  situations  where 
conventional  fall  protection  systems 
cannot  be  implemented.  It  is,  however, 
necessary  for  employers  to  recognize 
that  merely  designating  an  employee  as 
the  safety  monitor  will  not  meet  the 
criteria  of  this  paragraph.  Persons  who 
do  not  satisfy  all  of  the  criteria  specified 
in  this  paragraph  and  whose  other 
duties  compromise  their  ability  to 
monitor  employees  exposed  to  fall 
hazards  do  not  meet  the  requirements 
for  being  safety  monitors.  Hence,  the 
employer  who  uses  such  a  person  as  a 
safety  monitor  will  not  be  in  comphance 
with  the  duty  requirements  of 
§§  1926.501  or  1926.502.  In  other  words, 
having  a  designated  safety  monitor  "in 
name  only"  is  the  same  as  not  having  a 
monitor  at  all.  OSHA  emphasizes  that 
safety  monitoring  systems  are  a  last 
resort  when  other  conventional  systems 
are  infeasible — ^meaning  that  is  it  is 
impossible  to  accomplish  the  work 
using  the  conventional  systems — or  the 
conventional  systems  create  a  greater 


hazard.  Hence,  when  employers 
encounter  the  infrequent  situation 
which  permits  the  use  of  safety 
monitoring  systems  as  an  alternative  fall 
protection  measure,  employers  must 
comply  with  each  and  every  provision 
of  this  paragraph,  because  otherwise  the 
safety  monitoring  system  is  invahd. 

NIOSH  (Exs.  2-33  and  27-6),  which 
expressed  its  opposition  to  the  use  of 
safety  monitoring  systems  on  leading 
edges  (see  discussion  under 
§  1926.501(b)(2)  above),  recommended 
that  if  such  systems  were  permitted, 
OSHA  should  modify  paragraph  (h)  to 
specify  both  the  number  of  workers  that 
can  be  monitored  by  one  person,  specify 
the  area  over  which  these  workers  may 
be  distributed,  and  to  set  a  maximum 
noise  level  to  ensure  effective 
communication.  However,  they  offered 
no  specific  suggestions  as  to  what  those 
criteria  should  be.  While  OSHA  is  not 
specifying  the  number  of  employees  that 
can  be  monitored  by  any  one  safety 
monitor,  OSHA  will  expect  such 
information  to  be  included  in  fall 
protection  plans  when  they  are 
developed  and  the  number  of  monitors 
will  depend  on  the  different  functions 
the  employees  are  performing  while 
being  monitored,  the  closeness  of 
workers  to  monitors,  and  other  such 
considerations.  In  other  words,  if  one 
safety  monitor  is  assigned  to  monitor 
employees  who  are  not  all  in  the  same 
area,  OSHA  will  deem  the  monitor 
unable  to  meet  the  requirements  of 
(h)(1)  and,  therefore,  conclude  that  there 
is  no  monitoring  system  in  effect.  OSHA 
expects  there  will  be  situations  where 
one  monitor  is  designated  to  monitor 
only  2  employees  and  other  situations 
where  a  few  more  could  be  monitored. 
If  a  monitor  is  assigned  to  monitor  5 
employees  and  3  of  those  employees  are 
working  in  front  of  the  monitor,  and  the 
other  2  are  working  behind  the  monitor, 
OSHA  will  determine  that  there  is  no 
monitor  for  the  2  employees  who 
obviously  cannot  be  under  supervision 
if  the  monitor  is  monitoring  the  other 
three.  Likewise,  weather  conditions  can 
limit  the  use  of  safety  monitors.  OSHA 
will  expect  such  information  to  be 
discussed  in  fall  protection  plans.  For 
example,  OSHA  would  not  expect  safety 
monitoring  systems  to  be  implemented 
in  weather  conditions  that  interfere  with 
visibility. 

The  Building  Trades  Employers" 
Association  of  Boston  and  Eastern 
Massachusetts,  Inc.  (Ex.  2-26) 
commented  that,  while  it  did  "not  find 
fault  with  the  concept  (safety 
monitoring  systems)."  it  opposed  the 
requirement  in  proposed  paragraph 
(h)(l)(vi) — that  monitors  must  not  be  bO 
busy  with  oUier  responsibilities  that 


their  monitoring  function  is 
encumbered — because  that  provision 
would,  in  effect,  cause  the  hiring  of 
additional  personnel  to  act  exclusively 
as  monitors. 

OSHA  observes  that  proposed 
paragraph  (h)  is  intended  to  guide 
employers  who  must  follow  what  OSHA 
itself  considers  to  be  the  least  acceptable 
option  for  protecting  employees  from 
falls. 

Another  commenter,  the  Precast/ 
Prestressed  Concrete  Institute  (Ex.  2- 
107)  stated  "1926.502(h),  Safety 
Monitoring  Systems,  is  a  practical  and 
reasonable  method  to  perform  the  work 

of  the  concrete  hollow  core  induslA- 

*  *  *  1* 

In  addition,  Seedorf  Masonry  (Ex.  2- 
153)  stated  its  agreement  with  the 
requirements  in  paragraph  {h)(l),  but 
stressed  that  it  would  not  want  them  to 
apply  in  control  zones  where  overhand 
bricklaying  operations  are  taking  place 
OSHA  observes  that  safety  monitoring 
systems  are  not  listed  as  an  option  for 
fall  protection  in  overhand  bricklaying 
operations,  so  paragraph  (h)  wouid  not 
be  applicable.  Again.  OSHA  points  out 
that  the  use  of  safety  monitoring 
systems  is  allowed  only  to  protect 
employees  engaged  in  roofing 
operations  on  low-slope  roofs  or 
employees  constructing  leading  edges, 
or  engaged  in  precast  concrete  or 
residential  ';onstruction  work,  who  are 
operating  under  a  fall  protection  plan 
meeting  the  requirements  of 
§1926.502(k). 

Paragraph  (i)— Covers.  This  paragraph 
sets  the  performance  criteria  for  covers 
when  they  are  used  to  protect 
employees  from  falling  into  or  through 
holes  in  floors,  roofs,  and  other  walking/ 
working  surfaces.  The  proposed 
requirements,  based  on  existing 
§  1926.500(f)(5),  were  identical  to  the 
final  rule,  except  as  discussed  below. 

Paragraph  (i)(l)  requires  that  covers  in 
roadways  and  vehicular  aisles  be 
capable  of  supporting,  without  failure, 
at  least  twice  the  maximum  axle  load  of 
the  largest  vehicle  expected  to  cross 
over  the  cover.  There  were  no  comments 
on  this  provision. 

Paragraph  (i)(2)  requires  that  all  other 
covers  (those  not  addressed  by 
paragraph  (i)(l))  be  capable  of 
supporting,  without  failure,  at  least 
twice  the  weight  of  any  employee 
(including  any  equipment  or  material 
the  employee  may  be  carrying)  who  may 
be  on  the  cover.  This  provision  differs 
from  both  the  proposed  and  the  existing 
rules.  Existing  §  1926.500(f)(5)(ii) 
requires  floor  opening  covers  not 
located  in  roadways  or  vehicular  aisles 
to  be  capable  of  supporting  the 
maximum  intended  load.  The  proposnd 
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rule  kept  the  taaxiniuin  intended  load 
requirement  t  nd  added  a  requirement 
that  a  cover  he  able  to  support  250 
pounds,  based  on  what  OSHA 
considered  tcj  be  the  average  maximum 
weight  of  an  f  mployee  wiA  tools.  One 
commenter  C8x.  2-46)  was  apparently 
concerned  wijth  OSHA's  determination 
that  250  pounds  represented  the  average 
employee  wilih  tools.  The  ACCSH 
recommended  that  no  weight  at  all  be 
placed  on  tha  covers  addressed  in 
proposed  paragraph  (i)(2)  (Tr.  6/10/87; 
pp.  109-113)]  However,  OSHA  feels  that 
it  is  reasonable  to  anticipate  that 
employees  will  walk  on  covers.  OSHA 
is  also  concerned  that  employees  could 
fall  onto  the  dovers,  going  through  them 
if  they  were  not  sufficiently  strong  and 
secured.  As  cije  ACCSH  member  put  it, 
(Tr.  p.  110)  "Sometimes  a  material  used 
for  covers  is  not  sufficient  to  handle 
weights  on  them." 

Based  on  tqe  comments  and 
recommendations  received,  OSHA  has 
determined  that  it  is  inappropriate  to 
prohibit  employees  from  being  on 
covers  and  th^t  employees  will  be 
adequately  pitotected  by  a  requirement 
for  each  covei '  to  be  strong  enough  to 
prevent  them  from  falling  into  holes. 
Therefore,  OSHA  is  revising  prop>osed 
paragraph  (i)(2)  to  require  covers  to 
support  twice  the  weight  of  the 
employees,  Muipment  and  materials 
that  may  be  put  on  the  cover.  As  noted 
above,  paragraph  (iKl)  has  set  "twice 
the  weight"  a^  the  strength  requirement 
for  covers  ovdr  which  vehicles  will  pass. 
OSHA  believes  twice  the  weight  of  die 
employee,  equipment  and  materials 
would  be  appropriate  here  also. 

Paragraph  Ci){3)  requires  covers  to  be 
secured  when  installed  so  as  to  prevent 
accidental  displacement  by  wind, 
equipment,  apd  employees.  Proposed 
paragraph  (i)(i3),  which  was  based  on 
existing  §  1936.500{f)(5)(ii),  required 
covers  to  be  installed  so  as  to  prevent 
accidental  dii  placement.  OSHA  has 
revised  the  pi  oposed  paragraph  to  state 
more  clearly  DSHA's  intent  that  covers 
be  secxired  w  len  installed  so  that 
employees  ca  mot  easily  remove  them, 
and  so  that  w  nd  and  equipment  will 
not  accidents  ly  cause  Covers  to  be 
displaced. 

Paragraph  (i)(4)  requires  all  covers  to 
be  color  code  i  or  the  word  "HOLE"  or 
"COVER"  mi  St  appear  on  the  cover  to 
serve  as  a  wa  ning  to  employees  of  the 
hazard.  A  nol  b  in  paragraph  (4) 
indicates  thai  OSHA  does  not  intend  for 
employers  to  color  code  or  mark  the 
permanent  ca  st  iron  manhole  covers  or 
steel  grates  w  lich  cover  street  or 
roadways  opi  nings  or  similar  kinds  of 
covers  that  m  ly  be  encountered  on  a 
construction  w^orksite. 


Paragraph  (i)(4)  is  a  new  requirement 
in  the  final  rule.  The  change  in 
paragraph  (i){3)  and  the  new  provision 
in  {i)(4)  have  been  made  after 
consideration  of  recommendations 
presented  to  OSHA  by  ACCSH  (Tr.  6/ 
10/87;  pp.  109-113)  and  as  a  result  of 
the  evaluation  of  the  comments  received 
in  response  to  Issue  #7  of  the  proposed 
rule,  in  which  OSHA  specifically  asked 
whether  or  not  covers  should  be  marked 
or  color  coded. 

Many  commenters,  in  response  to 
Issue  #7.  supported  adding  a 
requirement  that  employers  mark  or 
color  code  covers  to  prevent  accidental 
displacement  (Exs.  2-12,  2-20,  2-36,  2- 
41.  2-43.  2-45,  2-46,  2-50.  2-89.  and  2- 
99).  For  example,  the  BCMALU  (Ex.  2- 
46)  commentwl  that  covers  should  be 
marked  and  color-coded  so  the  worker 
does  not  pick  up  a  cover  and  walk  into 
the  hole.  They  explained  that  the 
marking  on  the  cover  would  alert  the 
worker  that  it  is  something  other  than  a 
plain  piece  of  lumber.  Other 
commenters  supported  both  marking 
and  color  coding.  One  ccHmnraiter  {Ex. 
2-99)  approved  of  marking  covers,  but 
stressed  the  importjmce  of  covers  being 
sufficiently  strong  and  secured.  Another 
commenter  (Ex.  2-153)  supported  the 
provisions  in  paragraph  (i)  as  they  were 
proposed. 

Bristol  Steel  and  the  NEA  (Exs.  2-12 
and  2-43)  commented,  "Lifting  covers 
unintentionally  and  then  stepping 
through  the  uncovered  hole  is  a 
significant  hazard  which  could  be 
reduced  if  covers  were  marked  or 
fastened  down."  They  listed  three 
accidents  caused  by  unintentional 
removal  of  covers.  The  accidents 
resulted  in  one  fatality  and  two 
permanent  disabihties.  They  also 
pointed  out  "it  is  not  always  feasible  to 
fasten  covers  to  permanent  building 
materials  without  causing  unacceptable 
damage;  consequently  the  alternative  for 
marking  covers  is  proposed."  Bristol 
Steel  and  NEA  suggested  that 
§  1926.502(i)(3)  be  changed  to  read  "All 
covers  shall  be  installed  so  as  to  prevent 
accidental  displacement.  Covers  shall  be 
marked  to  indicate  their  function  as  a 
cover  or  shall  be  securely  fastened  down 
to  prevent  imintentional  removaL" 

The  United  Union  of  Roofers, 
Waterproofers  and  Allied  Workers  (Ex 
2-99)  commented  that  covers  should  be 
strong  enough  to  withstand  the  weight 
of  men  and  materials,  and  that  they 
should  be  securely  fastened  to  prevent 
their  being  displaced.  In  addition,  while 
stating  that  they  had  no  objection  to 
mcirkiog  covers  to  indicate  their 
function,  they  stated  that  marking 
covers  "must  not  be  allowed  in  lieu  of 


securely  fastening  such  a  cover  to 
prevent  accidental  displacement."  • 

The  ACCSH  recommended  that  covers 
be  painted  a  distinctive  color  and  be 
fastened  in  place  and  that  no  weight 
should  be  permitted  on  them.  (Tr.  6/10/ 
87;  pp.  109-113). 

A  few  commenters  responded  that 
covers  should  neither  be  marked  nor 
painted  because  of  maintenance 
problems,  i.e.,  the  markings  would  wear 
off.  (Exs.  2-16,  2-19,  2^7,  2-92  and  2- 
140).  As  discussed  above,  OSHA  agrees 
that  painting  or  labeling  covers  is 
necessar}'  for  the  enhanced  safety 
afforded  affected  employees. 

Paragraph  (j) — Protection  from  falling 
objects.  This  paragraph  sets  forth  the 
performance  criteria  for  providing 
protection  from  falling  objects.  All  of 
the  provisions  are  identical  to  the 
proposed  provisions,  except  as  provided 
below. 

Paragraph  (jKl)  requires  toeboards, 
when  used,  to  be  erectfed  along  the  edge 
of  overhead  walking/working  surfaces 
for  a  distance  sufficient  to  protect 
employees  working  below.  This  is  a 
change  from  existing  rides  in 
§§  1926.500(b)(1).  (2).  (3)(ii).  and  (8), 
which  require  toeboards  around  fioor. 
roof,  and  platform  holes  and  openings 
regardless  of  whether  or  not  employees 
are  working  below.  However,  paragraph 
(j)(l)  is  consistent  with  the  intent  of  the 
existing  rule  in  §  1926.500(d)(1)  and 
§  1926.501(e)  of  the  final  rule  which 
require  protection  only  where 
employees  below  are  exposed  to  the 
hazard  of  falling  objects. 

Paragraph  (j)(2)  is  a  new  requirement 
and  it  specifies  toeboards  shall  be 
capable  of  withstanding,  without 
failure,  a  force  of  at  lea.st  50  pounds. 
This  requirement  was  proposed  to  set  a 
minimum  strength  for  toeboards  to 
ensure  the  abifity  of  the  toeboard  to 
restrain  falling  objects. 

Paragraph  ())(3)  specifies  how 
toeboards  are  to  be  installed  and  is 
essentially  the  same  as  the  existing 
requirement  in  §  1926.500(f)(3)(i), 
except  the  minimum  height  of  the 
toeboard  has  been  reduced  from  4 
inches  to  3^/2  inches.  In  the  Nl'RM, 
OSHA  proposed  to  change  not  only  the 
maximiun  vertical  height  of  the 
toeboard,  but  the  size  of  the  opening  or 
gap  between  the  toeboard  and  the 
walking/working  surface.  The  existing 
rule  set  the  maximum  size  of  that 
opening  at  V4-inch  and  OSHA  proposed 
to  allow  a  '/i-inch  clearance.  OSHA 
received  one  comment  on  the  proposed 
provision.  The  TVA  (Ex.  2-20)  noted 
that  "many  small  tools  can  pass  through 
a  one-half  inch  opening  *   *   *."  OSHA 
also  notes  that  the  ANSI  Al 264.1-1989 
standard  sets  V4  inch  as  the  maximum 
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clearance.  Based  on  this  information, 
OSHA  hasxietermined  that  the  existing 
rule  more  adequately  addresses  the 
hazard  and  has  revised  the  proposed 
provision  accordingly. 

Paragraph  (i)(4)  provides  that 
additional  protection,  such  as  paneling 
or  screening  erected  from  the  working 
level  or  toeboard  to  the  top  of  the  top 
rail  or  midrail,  must  be  used  where 
tools,  equipment,  or  materials  are  higher 
than  the  top  of  a  toeboard.  This 
requirement  is  substantively  the  same  as 
the  existing  requirement  in 
§1926.500(f)(3)(ii). 

Seedorf  Masonry  (Ex.  2-153) 
questioned  whether  employers  would 
have  to  install  a  screening  system  on 
floors  or  scaffolds  since  they  typically 
pile  brick  and  block  units  on  floors  and 
scaffolds  and  the  pile  is  higher  than  the 
height  of  a  toeboard.  OSHA  notes  that 
the  use  of  toeboards,  screens  or 
guardrail  systems  is  one  of  the  options 
allowed  in  §  1926.501(c)  of  the  final 
rule.  Paragraph  (j)(4)  simply  requires 
that  employers  who  choose  to  use 
toeboards  as  the  method  of  preventing 
objects  from  falling  onto  employees 
working  tjelow,  take  the  necessary 
precautions  to  ensure  that  objects  do  not 
fall  over  the  toeboard.  Employers  can 
choose  from  among  other  options  listed 
in  §  1926.501(c)  to  provide  the 
necessary  protection.  However,  if  an 
employer  chooses  to  use  toeboards,  the 
employer  would  be  required  to  install 
panels  or  screens  that  are  high  enough 
to  keep  bricks  from  falling  to  lower 
levels  if  the  height  of  the  bricks  exceeds 
the  height  of  the  toeboard,  so. that 
appropriate  protection  is  afforded 
employees  working  below. 

Paragraph  (j)(5)  requires  that  when 
guardrails  are  used  to  prevent  objects 
from  falling,  the  openings  in  the 
guardrail  must  be  small  enough  to  retain 
the  potential  falling  objects.  This  is 
essentially  the  same  as  the  existing 
requirement  in  §§  1926.500(c)(l)(ii)  and 
(f)(7){ii)  except  the  specific  limitations 
on  hole  size  have  been  deleted. 

Paragraph  (j)(6)  contains 
housekeeping  provisions  for  overhand 
bricklaying  operations  which  are 
intended  to  prevent  tripping  and  to 
prevent  displacement  of  materials  and 
equipment  to  areas  below  the  walking/ 
working  surface. 

Paragraph  (j)(7)  sets  forth  provisions 
for  storing  materials  and  equipment 
during  roofing  operations.  These  are 
essentially  the  same  requirements  as 
those  set  in  existing  1926.^00{g){5)  (vi) 
and  (vii). 

Paragraph  (j)(8),  which  did  not  appear 
in  the  proposal,  requires  that  when 
canopy  structures  are  erected,  they  shall 


be  strong  enough  to  prevent  collapse  or 
penetration  of  falling  objects. 

In  Issue  #8,  OSHA  noted  that 
proposed  §  1926.501(e)  [final  rule 
§  1926.501(c)]  allowed  the  use  of 
p^rotective  canopies  for  falling  object 
protection  and  requested  comments  on 
what  criteria  should  be  specified  in 
§  1926.502(j)  to  ensure  proper 
protection.  SSFI  (Ex.  2-89)  commented 
that  "Historically  canopies  have  been 
designed  for  150  to  300  pound  design 
loads  or  'light  debris'.  It  is 
recommended  that  use  of  this  type  of 
canopy  be  continued."  The  National 
Constructors  Association  (Ex.  2-45) 
commented  that  a  performance  standard 
would  be  more  appropriate,  stating  "It 
is  not  practical  to  attempt  to  write 
regulations  on  protective  canopies 
•  *   *  ."  ACCSH  (Tr.  6/10/87;  p.  113) 
recommended  that  canopy  structures  be 
strong  enough  to  avoid  collapse  or 
penetration  when  falling  objects  strike 
them.  Bristol  Steel  and  the  NEA  (Exs.  2- 
12  and  2-43)  stated.  "No  additional 
criteria  for  protective  canopies  are 
needed."  Miller  and  Long  (Ex.  2-41) 
commented  that  many  methods  of 
protection  against  falling  objects  are 
available  and  that,  given  the 
changeability  of  the  work  environment, 
"a  variety  of  methods  should  be 
included.  Another  commenter,  Ex.  2-46, 
stated  "Canopies  or  catch  alls  should  be 
used  when  chipping  of  concrete  with 
electric  or  pneumatic  chipping  guns  are 
used." 

In  view  of  the  comments  received, 
OSHA  has  determined  that  the  record 
does  not  contain  sufficient  information 
to  formulate  detailed  criteria  for  the 
many  types  of  canopy  structiires. 
However,  the  record  does  support 
OSHA  action  to  set  a  minimum  level  of 
performance  for  canopies  suited  to  their 
function  which  is  to  prevent  falling 
objects  from  reaching  employees.  OSHA 
agrees  that  the  canopy  must  be  strong 
enough  to  perform  its  intended  function 
if  the  employer  provides  canopy 
structures  as  the  method  to  protect 
employees  from  falling  objects. 

Paragraph  Ik)— Fall  protection  plan. 
OSHA  is  promulgating  paragraph  (k). 
which  was  not  part  of  the  proposed  rule, 
to  address  the  measures  that  employers 
who  are  constructing  leading  edges,  or 
are  engaged  in  precast  concrete 
construction  or  residential  construction 
work  must  take  when  they  establish, 
pursuant  to  final  rule  §§  1926.501(b)(2). 
(b)(12)  or  (b)(13),  that  it  is  either 
infeasible  or  would  create  a  greater 
hazard  to  protect  employees  from  fall 
hazards  using  guardrail  systems,  safety 
net  systems,  or  personal  fall  arrest 
systems  for  employee  fall  protection. 
OSHA  has  explaincKl  under 


§§  1926.501(b)(2),  (b)(12)  and  (b)(13) 
what  conditions  could  enable  a 
contractor  to  meet  the  criteria  to  use  a 
fall  protection  plan. 

Final  rule  §§  1926.501(b)(2).(b)(12) 
and  (b)(13)  contain  notes  which  indicate 
clearly  that  OSHA  approaches  the 
pertinent  work  activities  with  the 
presumption  that  it  is  feasible  and  will 
not  create  a  greater  hazard  to  implement 
at  least  one  of  the  three  specified 
conventional  fall  protection  systems. 
The  notes  also  underscore  that  the 
employer  has  the  burden  of  establishing 
that  it  is  appropriate  to  implement  a  fall 
protection  plan  which  complies  witJi 
§  1926.502(k)  for  a  particular  workplace 
situation.  OSHA  believes  that  the 
inclusion  of  these  notes  will  facilitate 
understanding  of  and  compliance  with 
paragraph  (k)  of  the  final  rule. 

Paragraph  (k)  had  its  origin  in 
comments  received  in  response  to  Issue 
#2  of  the  notice  of  hearing  in  which 
OSHA  asked  if  there  were  areas  or 
operations,  in  addition  to  those  alreadv 
identified  in  proposed  §  1926.501, 
which  had  unique  fall  protection 
requirements  not  addressed  by  the 
proposed  standards  and  in  a  Notice  of 
Record  Reopening  in  (57  FR  34659: 
August  5, 1992)  discussed  above  in 
relation  to  §  1926.501(b)(12).  OSHA 
requested  commenters  to  describe  such 
areas  and  operations  in  detail  and  to 
discuss  the  fall  protection  measures 
which  would  be  appropriate  for  those 
situations. 

In  response,  the  Precast/Prestressed 
Concrete  Institute  (PCI),  in  addition  to 
their  written  comments  (Ex.  2-44,  2- 
106,  and  2-107),  presented  testimony  at 
the  public  hearing  noting  that.  "*   *   * 
our  field  erection  is  work  not 
appropriately  covered  by  the  proposed 
regulations;  rather,  precast  concrete 
erection  should  be  listed  as  a  separate 
subpart  (or  preferably  included  along 
with  steel  erection  in  Subpart  R)."  A  fi^ll 
discussion  of  PCI's  comments,  along 
with  OSHA's  decisions,  are  provided 
along  with  the  discussion  of 
§  1926.501  {b)(12)  above. 

A  number  of  commenters  (Exs.  27-5. 
27-7.  27-10,  27-21.  27-22,  and  27-28) 
responded  to  the  reopening  of  the 
record  and  suggested  that  OSHA 
promulgate  the  criteria  from  the  Notice 
of  Record  Reopening  as  the  alternative 
"fall  protection  plan"  for  the  precast 
concrete  construction  industry. 

Several  commenters  (Exs.  27-1.  27-2. 
27-6,  27-9,  27-25,  27-36.  and  27-12) 
opposed  allowing  precast  concrete 
construction  employers  to  protect  their 
employees  by  any  mnans  other  than 
conventional  fall  protection  (guardrail 
systems,  personal  fall  arrest  systems  ar.il 
safety  net  systems).  Some  of  these 
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commenters  (Eo^s.  27-€,  27-9  and  27- 
25)  were  especiilly  skeptical  of  safety 
monitoring  systems  as  aii  alternative  to 
conventional  measures.  In  particular, 
one  commenter  (Ex.  27-25)  stated: 

There  are  no  conditions  where  OSHA 
should  allow  premst  concrete  construction 
employers  to  institute  anything  other  than  a 
conventional  fall  protection  system  to  protect 
workers. 

Safety  moaitcrikg,  controlled  access  zones 
systems  and  a  fall  protection  plan  are 
examples  of  additloaal  controls  which 
should  be  considned  in  addition  to 
conventional  fall  protection  systems. 

Regulations  miftt  be  developed  which  will 
require  design  an<J  installation  of  anchor 
points  during  the  construction  process  so 
that  workers  will  lave  attachments  available 
for  fall  arrest  prot  sttion.  Exposure  time 
should  not  be  a  ci  osidering  factor  when 
evaluating  whethi  ir  to  protect  a  worker.  The 
protection  of  any  worker  who  needs  to  come 
within  two  feet  o;  a  floor  or  roof  edge  for- a 
few  seconds  sho»j  ,d  not  rely  on  an  observer 
when  it  could  be  iccomplished  by  an  area 
limiting  tethering  device,  or  other  fall  arrest 
system,  the  use  oi  a  "safety  monitor"  should 
not  be  allowed  in  place  of  personal  fall 
protection  equips  lent. 

This  coramen  ter  invoked  a  comment 
by  NIOSH  (Ex.  '.7-6)  which  stated  as 
follows: 

Reliance  on  pa:  sive  measures,  surh  as 
safety  harnesses,  sgenitrally  recognized  as - 
more  effective  lh<  n  reliance  on  active 
measures  that  ret]  iiire  worker  involvement 
and  attention  in  c  rder  to  function.  Using  a 
monitor  to  keep  a  nother  worker  from  the 
edge  would  requi  re  the  active  involvement  of 
both  the  monitor  md  the  worker  to  ensure 
safety. 

As  discussed  above  in  relation  to 
§  1926.501(b)(2  of  the  final  rule,  OSHA 
t)elieves  that  cc  astruction  employers, 
including  thos«  who  erect  precast 
concrete  structi  ires,  can,  in  general, 
protect  their  en  iployees  from  fall 
hazards  with  c<  nventional  fall 
protection,  and  is  requiring  that  they  do 
so  as  a  general  iile.  The  Agency  agrees 
with  the  coram  'nters  who  have  stated 
that  including  all  protection  in  the 
planning  and  d  jsigning  of  construction 
work  (such  as  t  y  includirig  anchor 
points  for  pers(  nal  fall  arrest  systems  in 
the  constructio  i  design  specifications) 
can  enable  con  itruction  employers  to 
implement  app  ropriate  protection. 
OSHA  acknow  edges,  however,  that 
there  may  be  ci  rcumstances  where, 
despite  their  b<  st  efforts,  construction 
employers  cam  lot  provide  conventional 
fall  protection,  such  as  when  grouting 
operations  are  :  inderway.  aud  when 
home  builders  ire  setting  or  bracing  roof 
trusses.  When  i  in  employer  establishes, 
through  com  pi  ance  with 
S  l926.501(b)(12).  that  such 
I :i!x:umstances  ;xist,  the  Agency 


believes  that  it  is  appropriate  to  require 
the  implementation  of  alternative 
measures  through  which  the  emploj'er 
minimizes  the  fall  hazards  for  affected 
employees. 

OSHA  has  already  recognized  that 
circumstances  may  arise  in  the  course  of 
overhand  bricklaying  and  roofing 
operations  which  would  preclude  the 
use  of  conventional  fall  protection.  In 
such  cases  the  Agency  requires  that 
employers  take  specific  alternative 
measures  to  minimize  fall  hazards  for 
affected  employees.  The  Agency 
believes  that  requiring  those  alternative 
measures,  when  conventional  fall 
protection  cannot  be  used,  will  provide 
the  best  opportunity  to  avert  employee 
injury  and  death.  OSHA  has  determined 
that  it  is  also  appropriate  to  set 
alternative  measures  for  leading  edge 
construction,  precast  concrete 
construction,  and  residential 
construction  work  so  employers  have 
clear  direction  as  to  what  they  must  do 
if  the  use  of  conventional  fall  protection 
is  infeasible  or  would  cause  a  greater 
hazard  in  a  particular  work  area. 

As  discussed  above,  the  Agency  has 
set  criteria  in  §  1926.501(b)(2).  (b)(12). 
and  (b)(13)  for  employers  who  seek  to 
establish  that  the  use  of  fall  protection 
is  infeasible  or  would  create  a  greater 
hazard  for  employees  when  constructing 
leading  edges  or  performing  precast 
concrete  or  residential  construction 
work.  Employers  who  satisfy  those 
criteria  must  implement  a  written  "fall 
protection  plan"  which  complies  with 
1 1926.502(k).  OSHA  is  adding  Non- 
mandatory  Appendix  E  to  provide  a 
sample  fall  protection  plans  which 
contains  the  elements  and  the  detail 
necessary  for  the  Agency  to  consider  the 
plan  to  bie  in  compliance  with  paragraph 
(k).  This  non-mandatory  appendix  is 
provided  for  the  beneBt  of  employers 
who  need  guidance  in  developing  their 
fall  protection  plans. 

Paragraph  (k)(l)  provides  that  a 
written  fall  protection  plan  must  be 
prepared  by  a  "qualified"  person  (as 
defined  by  29  CFR  1926.32(m),  tliat  the 
plan  be  developed  specifically  for  the 
site  where  the  work  is  beiiig  done,  and 
that  the  plan  be  maintained  up  to  date. 
The  definition  in  §  1926.32(m)  describes 
"quiiliried"  as  a  person  who  "has 
successfully  demonstrated  his  ability  to 
solve  or  resolve  problems  relating  to  the 
subject  matter,  the  work,  or  the  project." 
The  inclusion  of  these  requirements  was 
suggested  by  PCI  (Ex.  25-4)  and 
addressed  in  the  August  5, 1992,  record 
reopening  notice  (57  FR  34656). 
Employers  whose  workplace 
situations  satisfy  the  criteria  of  29  CFR 
1926.,501(b)(2),  (b)(121  or  (b)(13)  sUU 
must  develop  and  implement  alternative 


measures  that  protect  affected 
employees  bom  fell  hazards.  It  is  clear 
that  the  abilities  of  the  personnel  who 
develop  those  measures  will  strongly 
influence  their  effectiveness.  The 
Agency  has  determined  that  the  abilities 
of  a  qualified  person  are  needed  to  ' 
ensure  that  the  fall  protection  plan 
minimizes  fall  hazards.  OSHA  notes 
that  an  employer  may  use  the  services 
of  more  than  one  qualified  person  to 
comply  with  these  requirements,  as  long 
as  (1)  diose  persons,  collectively,  are 
qualified  to  prepare  the  fall  protection 
plan  and  approve  any  changes;  and  .(2) 
the  resulting  plan  complies  with  the 
applicable  reqiiirements  of  the 
standards. 

Paragraph  (k)(l)  also  provides  that  the 
fall  protection  plan  must  be  developed 
for  the  specific  site  where  the  work  is 
being  done.  OSHA  notes  that  the 
designs,  erection  plans  and 
circiunStances  for  one  site  will,  in  many 
cases,  differ  significantly  from  those  for 
another  site.  Accordingly,  the  fall 
protection  plan  for  the  one  site  inay  well' 
be  inapplicable  to  the  other  or  may 
require  substantial  modification  before 
it  can  be  used.  This  provision  was 
suggested  by  PCI  (Ex.  25—4)  and  was 
addressed  in  the  August  5,  1992,  notice  .. 
of  record  reopening  (57  FR  34659).  The 
Agency  anticipates  t^at  compliance 
'with  this  requirement  will  enable  an 
employer  to  take  measures  which 
minimize  the  fall  hazards  at  each  site. 

Paragraph  (k)(l)  also  requires  that  the 
fall  protection  plan  be  maintained  up  to 
date.  The  employer  must  review  the  fall 
protection  plan  as  necessary  to 
determine  if  it  still  fits  the  workplace 
situation  and  must  modify  the  plan  as 
necessary  to  maintain  its  effectiveness, 
such  as  when  elements  of  the  plan  have 
become  inapplicable  due  to  changes  in 
the  design,  erection  plan  or  other 
circumstances  of  a  site.  This  provision 
was  suggested  by  PCI  (Ex.  25-4)  and 
was  addressed  in  the  August  5.-1992, 
notice  of  reopening  (57  FR  34659).  It 
provides  clear  notice  to  employers  that 
they  have  an  ongoing  responsibility  to 
monitor  their  projects  and  to  revise  their 
fall  protection  plans  to  address  changed 
conditions. 

Paragraph  (k)(2)  provides  that  any 
changes  in  a  fall  protection  plan  must  be 
approved  by  a  qualified  person.  The 
qualified  person  may  either  sign  or 
initial  and  date  the  changed  portion  of 
the  fail  protection  plan  to  indicate 
approval  of  the  plan  as  modified.  This 
provision,  like  paragraph  (k)(l),  reflects 
the  Agency's  belief  that  the 
characteristics  set  out  in  29  CFR 
1926.32(m)  are  needed  to  assure  that  the 
person  who  sets  the  terms  of  the  fall 
protection  plan  has  the  requisite  ability 
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and  judgment.  This  provision  was 
suggested  by  Pa  (Ex.  25-4)  and  was 
addressed  in  the  August  5. 1992,  notice 
of  record  reopening  (57  FR  34659).  The 
decision  regarding  the  acceptability  of 
_any  potential  plan  changes  may  be  made 
by  any  person  or  persons  "qualified"  to 
do  so.  OSHA  believes  that  compliance 
with  this  paragraph  will  ensure  that 
changes  to  fall  protection  plans  receive 
the  same  careful  scrutiny  as  the  original 
plans. 

Paragraph  (k)(3)  requires  that  a  copy 
of  the  fall  protection  plan,  with  all 
-approved  changes,  be  maintained  at  the 
job  site,  available  for  inspection  by 
employees  and  their  authorized 
representatives.  In  many  cases,  the 
opportunity  to  review  the  plan  will 
provide  the  necessary  reassurance  to 
employees  that  the  employer  has  taken 
appropriate  measures  to  minimize 
exposure  to  fall  hazards.  In  other  cases, 
review  of  the  plan  will  alert  enjployees    - 
to  deficiencies  that  need  to  bebrought 
to  the  employer's  attention  for 
correction.  This  provision  was 
suggested  by  PCI  (Ex,  25-4)  and  was 
addressed  in  the  August  5, 1992.  notice 
of  record  reopening  (57  FT?  34659).  The 
Agency  believes  that  compliance  with 
this  paragraph  will  both  facilitate 
operations  and  help  ensure  that  the  fall 
protection  plan  fits  the  actual  workplace 
conditions. 

Paragraph  (k)(4)  provides  that  the 
implementation  of  the  fall  protection 
plan  must  be  supervised  by  a 
"competent  person".  That  term  is 
defined  in  29  CFR  1926.32(f)  to  mean 
"one  who  is  capable  of  identifying 
existing  and  predictable  hazards  in  the 
surroimdings  or  working  conditions 
which  are  imsanitary,  hazardous,  or 
dangerous  to  employees,  and  who  has 
authorization  to  take  prompt  corrective 
measures  to  eliminate  ihem."  The 
proper  implementation  of  a  fall 
protection  plan  will  require  unflagging 
vigilance  and  decisive  action.  Without 
the  "built-in"  protection  of  a  guardrail, 
safety  net  or  personal  fall  arrest  system, 
employees  must  rely  on  safety  monitors 
and  other  measures  to  warn  them  away 
from  fall  hazards.  This  provision 
indicates  clearly  that  employers  must 
assign  supervisors  who  can  promptly 
identify  and  correct  any  problems 
arismg  under  the  plan.  This  provision 
was  suggested  by  PCI  (Ex.  25-4)  and 
was  addressed  in  the  August  5.  1992, 
notice  of  record  reopening  (57  FR 
34659). 

OSHA  notes  that  a  "competent 
person"  who  also  has  the  abilities  of  a 
"qualified  person"  will  be  particularly 
well- positioned  to  develop  and 
implement  solutions  to  fall  protection 
problems.  The  Agency  has  not  required 


that  the  supervisor  be  both  "competent" 
and  "qualified",  because  OSHA  believes 
that  such  consolidation  of  function  is 
not  essential  for  employee  protection. 
Also,  the  Agency  recognizes  that  more 
than  one  person  can  be  a  "competent 
person"  for  the  purposes  of  paragraph 
(k)(6).  as  long  as  those  persons, 
collectively,  exercise  the  requisite 
oversight  and  authority. 

Paragraph  (k)(5)  provides  that  an 
employer  who  determines  that 
conventional  fall  protection  cannot  be 
used  at  a  particular  worksite  must 
document  the  reason  why  the  use  of 
conventional  tall  protection  systems 
(guardrail  svstems,  safety  net  systems, 
or  personal  iall  arrest  systems)  a.re 
infeasible  or  why  their  use  creates  a 
greater  hazard.  OSHA  has  provided 
guidance  in  its  discussion  of 
§  1926.501(b)(2).  (b)(12)  and  (b)(13)  to 
assist  employers  in  identifying  what 
constitutes  infeasibility  and  greater 
hazard.  Employers  must  explain  in 
writing,  before  work  begins,  for  each  of 
the  three.conventional  systems,  why 
those  systems  caimot  t)e  used  at  the 
specific  location  where  the  fall  hazard  is 
present.  This  provision  was  suggested 
by  PCI  (Ex.  25-4)  and  was  addressed  in 
the  August  5. 1992.  notice  of  reopening 
(57  FR  34659). 

The  process  of  developing  the 
rationale  will  help  the  employer  to 
understand  the  real  limits,  if  any.  on  the 
use  of  fall  protection.  An  employer  who 
at  first  assumes  that  conventional  fall 
protection  cannot  be  used  may  well 
discover  upon  closer  examination  that 
employees  in  all  or  part  of  those 
operations  can  use  conventional  fall 
protection.  In  addition,  the 
do<:umentation  required  by  paragraph 
(k)(5)  will  enable  OSHA  to  determine  if 
there  is  an  objective  basis  for  the 
employer's  finding  that  its  operations 
meet  the  criteria  of  §  1926.501(b)(2). 
(b)(12).  or  (b)(13).  The  purpose  of 
paragraph  (k)(5)  is  to  limit  the  use  of  fall 
protection  plans  to  those  situations 
where  such  use  is  justified. 

Paragraph  (k)(6)  requires  the 
employer,  after  complying  with 
paragraph  (k)(5)  above,  to  document  in 
the  written  fall  protection  plan  the 
measures  that  the  employer  will  take  to 
reduce  or  eliminate  the  fall  hazard  in 
work  areas  where  conventional  fall 
protection  systems  cannot  be  used.  For 
example,  if  safety  monitoring  systems 
and  control  zone  systems  are  going  to  be 
used,  the  written  plan  must  so  state  The 
employer  must  comply  with  all  of  the 
provisions  described  in  the  fall 
protection  plan  as  alternative  measures. 
It  will  ntt  be  acceptable  for  employers, 
under  paragraph  (k)(6)  to  Hst  "nothing" 
or  "no  measures  to  he  taken"  as  the 


alternative  measure.  At  the  very 
minimum,  the  safety  monitoring  system 
(see  paragraph  (kK8)  must  be  employed 
and  all  of  the  criteria  in  paragraph  (h) 
of  this  section  followed.  OSHA  notes,  at 
this  point,  that  if  a  safety  monitoring 
system  is  to  be  used,  the  designated 
monitor  must  fulfill  all  of  the  criteria  in 
paragraph  (h).  If  monitors  are  given 
other  work  assignments,  such  as' those 
discussed  under  paragraph  (h)  of  this 
section,  which  render  them  unable  to 
monitor  other  employees  effectively. 
OSH.\  will  view  that  situation  as  "not 
in  compliance."  Therefore,  employers 
may  need  to  designate  more  than  one 
monitor  so  that  a  monitor  is  aiwavs 
available  to  fulfill  the  criteria  of 
§  1926.502(h). 

In  situations  where  conventional 
systems  are  not  used,  OSH.A  does  not 
encourage  employers  to  elect  the  safetv 
monitoring  system  as  a  first  choice. 
Rather,  the  Agency  mil  permit  it  to  be 
used  in  those  circumstances  when  no 
other  alternative,  more  protective 
measures  can  be  implemented. 
Examples  of  such  more  proleciive 
mea.sures  include  having  emplovees 
work  from  scaffolds,  ladders,  or  vehicle 
mounted  work  platforms  to  provide  a 
safer  working  surface  and  therebv 
reduce  the  hazard  of  falling.  The  written 
plan  must  include  a  discussion  of  these 
other  measures  and  the  e.Ktent  to  which 
they  can  be  used.  The  employer  should 
also  note  where  the  use  of  those 
measures  would  no!  reduce  exjxjsure. 
would  be  unreasonable,  infeasible  or 
would  create  a  greater  hazard.  The 
employer's  failure  to  perform  this 
evaluation  as  part  of  the  plan  will 
support  an  OSHA  determination  that 
the  employer  does  not  have  a  fall 
protection  plan  and  OSHA  will  consider 
the  employer  to  be  in  violation  of 
§  1926  501(b)(2).  (bHl2).  or  (b}(13). 
OSHA  will  al,so  expect  safe  work 
practices  to  be  elements  of  the 
alternative  measures.  For  example, 
employees  engaged  in  grouting 
operations  would  be  expected  to 
position  themselv€?s  so  their  backs  are 
not  to  the  fall  hazard.  Emplovees  on 
ladders  would  use  a  leg  lock  to  position 
themselves  more  securely  than  thev 
would  otherwise  be.  In  brief.  empio\-crs 
need  to  preplan  the  work  and  plan  the 
use  of  safe  work  practices  that  eliminate 
or  rf'duce  the  possibility  of  a  fall. 

The  choice  of  aheniaf ive  fall 
protection  systems  will  be  particularly 
initMirtant  when,  pursuant  to  29  CFR 
1926.501(b)(2).  (b)(12).  or  (b)(13).  an 
employer  establishes  that  it  must  use 
alternatives  to  conventional  fall 
protection.  Accordingly.  OSH.^  has 
deformined  that  the  employer  must  do 
what  it  can  to  minimize  exposure  to  fall 
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hazards,  befon  turning  to  the  use  of 
safety  monitor  ng  systems  (29  CFR 
1926.502(h)  ur  der  a  fall  protection  plan. 
The  inclusion  )f  this  requirement  is 
based  on  subm  ission  from  the  PCI  (Ex. 
25—4)  and  was  addressed  in  the  August 
5, 1992,  record  reopening  notice  (57  FR 
34657). 

Paragraph  (k  (7)  requires  the  employer 
to  identify  in  tj  le  plan,  each  location 
where  convent  onal  fall  protection 
cannot  be  used  and  to  classify  those 
locations  as  co  itrolled  access  zones. 
Controlled  aco  (ss  zones  must  conform 
to  the  criteria  i  i  paragraph  (g). 
Compliance  vr.  th  this  provision  will 
provide  a  refer  mce  point  to  enable  the 
employer  to  di  itinguish  between  those 
work  areas  whi  sre  the  fall  protection 
plan  applies  ai  d  those  where  it  does 
not.  This  provi  sion  was  suggested  by 
pa  (Ex.  25—4)  uid  was  addressed  in  the 
August  5, 1992,  notice  of  record 
reopening  (57  FR  34657).  It  was  also 
recommended  jy  Ryland,  the  Home 
Builders  Assoc  ation  of  Maryland,  and 
Hallmark  Builc  ers  (Ex.  27-23,  27-24, 
27-26). 

OSHA  has  di  itermined  that,  when  it  is 
impossible  to  j  erform  the  work  with 
conventional  fi  11  protection,  the  work 
must  be  perfor  ned  in  a  "controlled 
access  zone  (C  ^Z).  The  CAZ  prevents 
employees  wh(»  are  not  engaged  in  the 
activities  covei  ed  by  the  fall  protection 
plan  from  bein ;  exposed  to  fall  hazards 
in  the  areas  wb  ere  those  activities  are 
being  conducts  d. 

Paragraph  (k  (8)  requires  that  a  safety 
monitoring  sys  [em  must  be 
implemented  v  rhere  no  other  alternative 
measures  have  been  implemented. 
Safety  monitor  ng  systems  must  comply 
with  the  criteri  a  in  §  1926.502(h).  There 
has  been  consi  lerable  discussion  above 
in  relaUon  to  § )  1926.501(b)(2)  and 
1926.502(h)  re  arding  the  role  of  safety 
monitoring  sys  ems  in  minimiziug 
exposure  to  fal  hazards.  OSHA  has 
added  this  reqi  lirement  because  it 
believes  that  ei  iployers  must,  at  a 
minimum,  hav  5  a  competent  person 
assigned  to  mo  litor  those  employees 
who  have  not  I  een  provided 
conventional  f  11  protection  to  warn  the 
employees  whi  m  they  are  acting  in  an 
imsafe  manner  or  approaching  an 
unprotected  sii  le  or  edge,  among  other 
activities  wher  other,  more  protective 
measures,  are  i  ot  used. 

PCI  (Ex.  27-  ')  as  discussed  above, 
supported  the  ise  of  safety  monitoring 
systems  and  al  ;o  commented  that  some 
contractors  us*  safety  monitoring 
systems  now  a  i  part  of  their  fall  . 
protection  effo  Is,  stating  that  "*   '   * 
safety  monitor  ng  or  controlled  access 
zones  systems  n  conjunction  with  a  fall 
protection  plai  is  more  sa.'"e  *   *   *." 


Rocky  Mountain  Prestress  (Ex.  27-8) 
also  supported  the  use  of  safety 
monitors  as  part  of  a  fall  protection 
plan. 

Paragraph  (k)(9)  provides  that  the  fall 
protection  plan  must  identify,  by  name 
or  other  method,  those  employees  who 
are  authorized  to  work  in  CAZs.  The 
paragraph  further  requires  that  only 
employees  identified  in  the  fall 
protection  plan  be  allowed  to  enter 
CAZs.  This  provision  was  suggested  by 
PCI  (Ex.  25-4)  and  was  addressed  in  the 
August  5, 1992,  notice  of  record 
reopening  (57  FR  34657). 

OSHA  anticipates  that  compliance 
with  this  paragraph  will  enable  an 
employer  to  maintain  control  over 
access  to  a  CAZ,  minimizing  the  number 
of  employees  exposed  to  fall  hazards. 
This  provision,  like  the  rest  of 
paragraph  (k),  reflects  the  Agency's 
position  that  although  there  may  be 
situations  where  fall  protection  cannot 
be  used,  any  deviation  from  the  general 
requirements  for  fall  protection  must  be 
construed  as  narrowly  as  possible. 

Paragraph  (k)(10)  provides  that,  if  an 
employee  falls  while  performing  work 
covered  by  a  fall  protection  plan  or 
there  is  other  reason  to  believe  that  the 
substance  or  implementation  of  the  plan 
is  deficient  (e.g.,  a  near  miss),  the 
employer  must  review  the  fall 
protection  plan  and  make  any  changes 
in  work  practices,  training,  erection 
procedures,  or  construction  practices 
needed  to  correct  any  deficiencies  in  the 
plan.  Given  the  immediacy  of  the 
hazards  to  which  employees  covered  by 
a  fall  protection  plan  may  be  exposed, 
it  is  essential  that  contractors  promptly 
revise  their  plans  to  incorporate  what 
they  learn  through  experience. 

This  paragraph  underscores  the 
Agency's  determination  that  employers 
must  minimize  any  fall  hazards  to 
which  employees  might  be  exposed 
through  the  use  of  fall  protection  plans. 
This  provision  was  suggested  by  PCI 
(Ex.  27-22),  and  was  endorsed  by  Rocky 
Mountain  Prestress,  Inc.  (Ex.  27-28)  for 
the  precast/prestress  concrete  industry. 
Rocky  Mountain  further  stated  that  they 
had  implemented  a  fall  protection  plan 
and  it  "has  been  very  successful  on 
several  major  precast  projects  *   *   *." 

Both  PCI  and  Rocky  Mountain 
submitted  sample  fall  protection  plans 
(Exs.  27-22  and  27-28)  which  have 
been  used  by  OSHA  in  the  development 
of  non-mandatory  appendix  E —  Sample 
Fall  Protection  Plans. 

One  final  comment  that  is  not  related 
to  any  of  the  above  discussion  was 
heard  at  the  public  hearing  on  the 
proposed  rule,  when  WACO 
International  (Tr.  03/22/88,  p.  45) 
presented  testimony  regarding  a 


hydraulic,  self-climbing  safety  screen. 
They  suggested  that  it  was  an  alternative 
to  safety  net  systems  and  other 
conventional  devices  used  for  protecting 
workers  from  exterior  fall  hazards. 
WACO  requested  that  OSHA  revise 
existing  §  1926.105(a)  to  specifically 
identify  safety  screens  as  a  viable  option 
for  compliance  with  perimeter 
protection  safety  standards.  They  also 
stated  that  safety  screens,  unlike  safety 
nets,  do  not  require  added  hours  of 
perimeter  exposure  after  the  installation  • 
to  maintain  them. 

OSHA  observes  that  information  on 
the  use  of  such  safety  screens  is  limited 
since  the  screens  have  been  used  in 
Australia,  not  in  the  United  States.  The 
WACO  representative  did  testify, 
however,  that  no  one  had  fallen  off  the 
side  of  a  building  in  the  10  years  that 
the  screen  had  been  used  in  Australia 
(Tr.  3/22/88.  pg.  47). 

Based  on  the  limited  information  and 
evidence  available  to  OSHA  at  this  time, 
OSHA  has  decided  not  to  incorporate 
specific  provisions  for  safety  screens  in 
the  final  rule  at  this  time.  However, . 
OSHA  notes  that  such  screens  may  be 
acceptable  as  a  safety  net  system  or 
guardrail  system  provided  the  screen 
can  meet  the  performance  criteria  set 
forth  in  the  various  paragraphs  in 
§  1926.502  for  such  systems.  Therefore, 
nothing  in  subpart  M  shall  be  construed 
to  prohibit  the  use  of  safety  screens. 

§  1926.503— Training 

The  introductory  text  states  that  this 
section  supplements  and  clarifies  the 
requirements  of  §  1926.21  regarding  the 
hazards  addressed  in  subpart  M. 

The  paragraph  (a)  requires  employers 
to  provide  a  training  program  for  each 
employee  exposed  to  fall  hazards  so  that 
each  employee  can  recognize  fall 
hazards  and  know  how  to  avoid  them. 
This  section  identifies  components  of 
the  requisite  training,  but  does  not 
specify  the  details  of  the  training 
program. 

Employers  need  not  retrain  employees 
who  were  trained  by  a  previous 
employer  or  were  trained  prior  to  the 
effective  data  of  the  standard,  as  long  as 
the  employee  demonstrates  an 
understanding  of  the  subjects  covered 
by  paragraph  (a)  of  this  section. 

Paragrapn  (a)  also  states  the  subject 
areas  to  be  addressed  in  the  required 
training  programs.  The  list  of  subjects 
reflects  OSHA's  determination  that  fall 
protection  equipment  and  systems  are 
only  effective  when  they  are  properly 
designed,  built,  located,  maintained, 
and  used.  Employers  are  required  to  ' 
ensure  that  each  employee  is  trained,  as 
necessary,  by  a  competent  person 
qualified  in  the  following  areas-  The 
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.  nature  of  the  fall  hazards  In  the  work 
area;  the  correct  procedures  for  erecting, 
maintaining,  disassembling,  using  and 
inspecting  the  fall  protection  systems  to 
-  be  used;  the  role  of  employees  in  the 
safety  monitoring  systems  when  used; 
the  role  of  employees  in  fall  protection 
plans;  and  the  standards  contained  in 
subpart  M. 

Employees  covered  by  a  fall 
protection  plan  will,  for  example,  need 
training  to  understand  and  to  work 
effectively  within  the  constraints  of  a 
CAZ.  Affected  employees  will  also  need 
training  on  how  to  work  with  a  safety 
monitor  if  a  monitor  is  in  use,  to  ensure 
that  they  respond  appropriately  when 
they  hear  a  warning.  OSHA  recognizes 
that  much  of  the  information  covered  by 
training  will  be  site-specific,  so  the 
Agency  is  fi-aming  this  provision  in 
performance-oriented  terms. 

This  approach  to  training  provides 
flexibility  for  the  employer  in  designing 
the  training  program.  The  proposed 
paragraph  has  been  amended  to  require 
that  the  training  be  provided  by  a 
"competent  person."  This  prm'ision  was 
added  at  the  recommendation  of  the 
ACCSH  (Tr.  6/9/87;  P.  266).  OSHA 
agrees  that  the  involyemt^nt  of  a 
competent  person  who  is  qualified  in 
the  subject  areas  provides  appropriate 
assurance  that  employees  will  be 
adequately  trained.  QSHA  has  also 
deleted  the  words  "and  instructed" 
from  the  introductory  text  of  proposed 
paragraph  (a)(1)  for  the  sake  of  clarity. 

In  Issue  #5,  OSHA  requested  public 
comment  on  whether  or  not  a  more 
specific  requirement  for  training  would 
be  appropriate.  OSHA  also  asked  for 
data  on  the  costs  and  effectiveness  of 
training  requirements  in  reducing  the 
risk  of  injuries  or  fatalities,  and  whether 
more  or  less  specific  requirements  were 
appropriate.  In  addition,  commenters 
were  asked  to  respond  with  information 
about  currently  available  safety 
programs  and  their  adequacy;  the  safety 
records  of  employees  who  have  been 
trained;  the  scope  and  necessary 
elements  of  training  programs;  the 
relationship  of  the  additional  specific 
provisions  in  §  1926.503(a)(2)  with  the 
more  general  §  1926.21  requirements: 
costs  and  benefits  related  to  this  issue; 
and  any  recordkeeping  burdens  these 
provisions  might  impose. 

Many  commenters  responded  to  this 
issue  by  commenting  on  the  need  and 
value  of  employee  training.  (E.\s.  2-6,  2- 
9,  2-12,  2-19,  2-23,  2-43,  2-46. and  2- 
50).  Most  of  these  commenters  also 
stated  their  belief  that  the  proposed 
requirements  for  training  and  retraining 
were  adequate,  with  some  commenters 
noting  that  further  requirements  were 
unnecessary  (Exs,  2-12,  2-19.  2-23,  2- 


43).  Bristol  Steel  and  the  NEA  (Exs.  2- 
12  and  2-43)  commented  as  follows: 
"Suitable  training  is  an  essential 
element  of  accident  prevention.  The 
specific  training  requirements  proposed 
in  Section  1926.503  are  appropriate  and 
necessary  to  inform  employees  of 
acddent  prevention  measures*   *   *." 

The  ACC  (Exs.  2-16.  2-47,  and  2-92) 
indicated  that  specific  training 
requirements  did  not  provide  the 
flexibility  needed  to  cover  all 
construction  situations,  obser\ing  that 
foremen  and  supervisors  provided  the 
more  specific  type  of  training.  Also,  a 
commenter  (Ex.  2-51)  noted  the 
mobility  of  the  workforce  and  other 
factors  and  recommended  that  OSHA 
refrain  from  being  specific  in  the 
training  requirements.  The  commenter 
also  stated  that  the  general  requirements 
for  training  in  §  1926.21  are  more 
pertinent  to  construction.  The  MClSC 
(Ex.  2-140)  stated,  "We  believe  that 
training  is  the  key  to  accident  reduction 
but  also  that  it  is  already  covered  in  the 
existing  OSHA  standard  under  1926.20 
and  1926.21.  " 

On  the  olher  hand,  R&TC  (Ex.  2-36) 
commented  that  more  specific 
requirements  were  needed  for  live 
demonstrations  (under  controlled 
conditions).  The  National  Constructors 
Association  (Ex.  2-45)  also  commented 
that  "Requirements  for  training  should 
address  specifics  as  to  task  and  hazard 
involved."  The  ANSI  Z359  Committee 
(Ex.  2-50)  suggested  that  "Fall 
protection  training  should  perhaps  be 
the  subject  of  a  national  standard." 
ACCSH  recommended  that  the  training 
be  given  by  a  competent  person.  (Tr.  6/ 
10/87;  p.  95). 

Also,  the  Roofers  Union  (Ex.  2-99)  in 
support  of  more  specific  requirements, 
commented  that  "These  requirements 
must  be  specific  to  avoid  employers 
merely  handing  out  material  for  workers 
to  read."  The  commenter  also  stated  that 
competent  persons  must  conduct  the 
training. 

Finally,  other  commenters  (Exs.  2-89 
and  2-95)  offered  to  develop  training 
programs  in  support  of  the  OSHA 
training  requirements.  The  SSFI  (Ex.  2- 
89)  commented  that  its  members  "are 
willing  to  assist  OSHA  in  developing 
training  programs  that  would  be  used 
for  these  purposes  by  the  employer  prior 
to  the  employee  starting  work  at  a  job 
site."  They  also  commented  that  on-the- 
job  training  should  not  be  a  substitute 
for  prior  training.  The  MCAA  (E.xs.  2- 
95).  also  commented  that  it  would 
endeavor  to  develop  training  aid 
programs  for  its  membership.  OSHA 
encourages  these  groups  and  appreciates 
their  efforts  to  develop  training 
programs. 


The  Agency  is  adding  a  new 
paragraph  (b)  to  final  rule  §  1926.503  to 
require  employers  to  verify  that 
employees  have  been  trained  as 
required  by  paragraph  (a).  In  particular, 
final  rule  paragraph  (b)(1)  requires 
employers  to  prepare  a  written 
certification  record.  Final  rule 
paragraph  (b)(1)  ftirther  specifies  that 
the  written  certification  record  shall 
contain  the  name  or  other  identity  of  the 
employee  trained,  the  date(s)  of  the 
training,  and  the  signature  of  ihe  person 
who  conducted  the  training  or  the 
signature  of  the  employer. 

As  noted  above.  OSHA  does  not 
require  retraining  provided  the 
«!nployee  can  demonstrate  the  ability  to 
recognize  the  hazards  of  falling  and  the 
procedures  to  be  followed  to  minimize 
fall  hazards  as  required  by  paragraph 
(a).  OSHA  recognizes  that  in  many  cases 
an  employer  will  be  unable  to  identify 
the  date  on  which  the  previous  training 
was  provided.  Accordingly,  when 
employers  relying  on  previous  training 
prepare  their  certification  records,  they 
shall  indicate  the  date  the  employer 
determined  the  prior  training  was 
adequate  rather  than  the  date  of  actual 
training. 

The  certification  record  can  be 
prepared  in  any  format  an  employer 
chooses,  including  preprinted  forms, 
computer  generated  lists,  or  3x5  cards. 

OSHA  recognizes  that  many 
employers  have  already  been  providing 
affected  employees  with  training  that 
complies  with  final  rule  §§  1926.503(a) 
And  that  requiring  those  employers  to 
repeat  the  pertinent  training  would  be 
unreasonably  burdensome. 

Paragraph  (b)(2)  requires  that  the 
latest  certification  record  be  maintained. 

These  provisions,  which  were  not 
proposed,  have  been  added  because, 
based  on  the  discussion  of  the  need  for 
traiuing  records  in  Issue  #5  and  the 
response  to  that  Issue.  OSHA  has 
determined  that  v»-r:Hcation  of  training 
through  a  written  •    rnfication  is 
reasonably  necessary  tor  the  protection 
of  employees. 

The  ACC  (Exs.  2-16.  2-47  and  2-92) 
and  the  ABC  (Ex.  2-51)  stated  that  a 
requirement  for  training  records  would 
be  unreasonably  burdensome.  Bristol 
Steel  and  the  NEA  (Exs.  2-12  and  2-43) 
stated  "[wjritten  training  records  should 
not  be  required,  and  the  proposed 
standard  does  not  require  any. 
Prepai  at  ion  and  maintenance  of  *   *   * 
records  could  easily  require  0.05  to  0.2 
manhours  per  employee  per  year,  at  a 
cost  of  $2.00  to  $10.00  per  employee, 
and  would  not  further  the  objectives  of 
accident  prevention."  The  NC\  (Ex.  2- 
45)  simply  stated  |c]ompliance  with 
training  requirements  should  not 
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include  OSHA  rpcordkeeping 
requirements. 

On  the  other  Hand,  the  State  of 
Maryland  (Ex.  2^31)  stated  "(tlraining 
program  should  fee  documented  as  to 
attendance  and  Subjects  reviewed."  In 
addiUon,  the  BOvlALU  (Ex.  2-46)  stated 
'•(tlraining  coula  be  marked  on  an 
Individuals  payfoll  sheet  or  whatever,  it 
should  be  no  bij  bookkeeping  problem 
and  the  cost  is  n  linor  compared  to  the 
work  produced,  when  you  are  confident 
it  is  safe  and  reouced  Insurance  rates." 

OSHA  has  delermined,  after  careful 
review  of  these  ( ;omments,  that  some 
record  of  trainir  3  is  needed  to  provide 
assurance  that  tl  le  required  training  has. 
in  fact,  been  provided.  Given  the 
performance-ori  anted  focus  of  this 
rulemaking,  the  Agency  has  determined 
that  the  generati  du  and  review  of 
extensive  documentation  would  impose 
unnecessary  buidens.  Accordingly. 
OSHA  will  requ  re  verification  of 
training  through  a  certification  which 
contains  the  abc  ve- listed  information. 

The  Agency  n  ates  that  OSHA  has  also 
required  certific  ation  of  training  in  the 
personal  protect  ive  equipment  standard 
for  general  indu  stry,  §  1910.132(f)(4); 
the  permit-requ  red  confined  space 
standard,  §  191(  .146(g)(4);  the  control  of 
hazardous  enerj  y  (lockout/tagout) 
standard.  §  191(  .147(c){7)(iv);  and  in  the 
Telecommunicj  lions  standard, 
§  1910.268(c).  C  SHA  also  notes  that  the 
preparation  of  a  certification  will  not 
preclude  a  citat  on  if  the  Agency 
determines  that  employees  have  not,  in 
fact,  been  traine  d.  The  Agency  believes 
that  this  provisi  on  will  impose  a 
minimal  biu-der  ,  while  enabling  the 
employer  and  C  SHA  to  verify  the  status 
of  training  effor  s. 

As  stated  in  §  1926.503(c),  fall 
protection  train  ng  must  be  repeated 
when  changes  i  1  workplace  conditions 
or  changes  in  th  b  types  of  fall  protection 
systems  or  equi  iment  to  be  used  render 
previous  trainir  g  obsolete,  and  when 
inadequacies  in  an  affected  employee's 
knowledge  or  u  ;e  of  fall  protection 
systems  or  equi  jment  indicate  that  the 
employee  has  n  at  retained  the 
luiderstanding  (  >t  skill  required  by 
paragraph  (a).  This  provision  is  similar 
to  the  proposed  provision  but  has  been 
revised  to  indie  ite  clearly  that 
employers  have  an  ongoing 
responsibility  t(  >  maintain  employee 
proficiency  in  t  le  use  and  care  of  fall 
protection  equi  )ment. 

Appendices  A  t  a  E 

The  final  rul<  adds  five  appendices 
(discussed  belo.v),  to  revised  subpart  M. 
The  proposed  r  ile  contained  only  three 
appendices.  Ap  pendices  D.  and  E  were 
not  proposed,  b  ut  have  been  added  to 


give  clarification  and  examples  of  how 
to  comply  with  certain  requirements. 
These  Appendices  are  non-mandator>', 
and  neither  impose  additional 
requirements  nor  detract  from  the 
requirements  contained  in  this  subpart. 
They  are  intended  to  provide  useful, 
explanatory  material  and  information  to 
employers  and  employees  to  assist  them 
in  compliance  with  the  standards. 

Appendix  A  to  Subpart  M — Roof  Widths 

This  appendix  is  provided  to  serve  as 
a  guide  to  assist  employers  in 
complying  with  the  requirements  of 
§  1926.501(b)(10).  This  appendix  is  non- 
mandatory.  The  record  compiled  for  the 
promulgation  of  existing  §  1926.500(g), 
which  requires  the  guarding  of  low- 
pitched  roofs  during  the  performance  of 
roofing  work,  demonstrated  that  there 
was  confu.sion  as  to  which  dimension  of 
a  building  should  be  considered  to  be 
the  width  of  a  roof.  This  appendix 
explains  that  in  all  cases  buildings  are 
viewed  in  plan  view  (i.e.,  viewed  fi"om 
above,  looking  down).  The  width  of  the 
roof  is  then  the  narrower  of  the  two 
primary  dimensions  which  define  the 
roof  area.  Although  the  Appendix  does 
not  show  all  possible  roof 
configurations,  it  does  give  some 
common  arrangements.  Final  Appendix 
A  is  unchanged  fi-om  tlie  proposed 
Appendix  A.  There  were  no  comments 
on  proposed  Appendix  A. 

Appendix  B  to  Subpart  M — Guardrail 
Systems 

As  explained  in  the  discussion  of 
§  1926.502(b)  governing  guardrail 
systems,  this  appendix  is  a  non- 
mandatory  set  of  guidelines  provided  to 
assist  employers  in  complying  with  the 
requirements  of  §  1926.502(b)  (3).  (4) 
and  (5).  An  employer  may  use  the.se 
guidelines  as  a  starting  point  for 
designing  guardrail  systems.  However, 
the  guidelines  do  not  provide  all  the 
information  necessary  to  build  a 
complete  system,  and  the  employer  is 
still  responsible  for  designing  and 
assembling  these  components  in  such  a 
way  that  the  completed  system  will 
meet  the  requirements  of  the  standard. 
Components  for  which  no  specific 
guidelines  are  given  in  the  appendix 
(e.g.,  joints,  base  connections, 
components  made  with  other  materials, 
and  components  with  other  dimensions) 
must  also  be  designed  and  constructed 
in  such  a  way  that  the  completed  system 
will  meet  the  requirements  of 
§  1926.502(b)  (3),  (4)  and  (5).  Final 
Appendix  B  is  unchanged  from  the 
proposed  Appendix  B.  There  were  no 
comments  on  proposed  Appendix  B. 


Appendix  C  to  Subpart  M — Personal 
Fall  .\rrest  Systems 

Appendix  C  is  provided  to  serve  as  a 
guide  to  assist  employers  in  complying   - 
with  the  test  requirements  of  paragraph 
§  1926.502(d)  and  §  1926.502(e). 
Personal  fall  arrest  systems  and 
positioning  device  systems  which  have 
been  tested  in  accordance  with  the 
criteria  of  this  non-mandatory  appendix 
wilfbe  deemed  by  OSHA  to  meet  the 
performance  criteria  of  paragraphs 
§  1926.502(d)(16)  and  §  1926.502(e)  (3) 
and  (4).  Appendix  C  also"  provides 
additional  non-mandatory  guidelines  for 
personal  fall  arrest  systems.  Final 
Appendix  C  differs  from  the  proposed' 
Appendix  C  in  that  it  provides 
additional  information  consistent  with 
the  guidelines  provided  in  the  appendix 
for  powered  platforms. 

Appendix  D  to  Subpart  M — Positioning' 
Device  Systems 

Appendix  D  is  a  new  appendix  which 
has  been  added  to  the  final  rule  to 
complement  Appendix  C  and  provide 
additional  information  on  testing 
methods  for  positioning  device  systems. 
Appendix  D  also  contains  guidelines  for 
inspecting  positioning  device-systems  to 
assist  in  complying  with  the 
requirements  of  §  1926.502(e)(5). 

Appendix  E  to  Subpart  M— Sample  Fall 
Protection  Plans 

This  is  a  new  Appendix  to  the  final 
rule  and  has  been  added  to  assist 
employers  who  are  able  to  demonstrate 
that  the  use  of  conventional  fall 
protection  measures  are  infeasible  or  . 
create  a  greater  hazard  when 
constructing  leading  edges,  or  erecting 
precast  concrete  structures,  or  when 
engaged  in  residential  construction 
work.  The  plans  in  Appendix  E  were 
developed  specifically  for  a  precast 
concrete  worksite  and  a  residential 
construction  site,  and  can  be  modified 
and  tailored  for  use  in  the  other  areas 
where  OSHA  permits  employers  to 
develop  a  Fall  Protection  Plans  (See 
§  1926.501(b)(2),  (b)(12)  and  (b)(13). 

Discussion  of  Specific  Issues  Raised  in 
the  Proposed  Rule 

In  the  proposed  rule,  OSHA  raised  27 
specific  issues.  The  comments  and 
"  testimony  received  in  response  to  issues 
that  address  specific  provisions  of  the 
final  rule  are  discussed  above  with 
those  provisions.  The  other,  more 
general  issues  are  discussed  below, 
along  with  the  Agency's  decisions  with 
respect  to  those  issues. 

In  Issue  #1,  OSHA  asked  for  public 
comment  on  the  extent  to  which  current 
practices  would  meet  the  proposed  rule; 
the  feasibility  and  utility  of  the 
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proposed  rule;  and  any  costs  or  benefits 
of  the  proposed  rule  not  addressed  by 
OSHA.  OSHA  also  asked  for  any 
accident  reports  which  indicated  that 
the  proposal  did  not  properly  address 
fall  hazards. 

In  response,  OSHA  received  a  variety 
of  comments,  some  which  took 
exception  to  OSHA's  estimate  of  the 
number  of  construction  workers  who 
die  each  year  from  falls  at  construction 
sites.  Other  comments  reflected 
commenters  thoughts  and  opinions  on 
the  practicality  and  feasibility  of  the 
proposed  rule.  For  example,  with  regard 
to  OSHA's  estimate  that  45-60  workers 
are  killed  on  construction  jobs  each 
year,  one  commenter  (Ex.  2-36)  stated 
his  belief  that  the  actual  number  killed 
was  higher  because,  he  noted,  the 
National  Safety  Council's  Accident 
Facts  and  insurance  data  which 
indicated  that  construction  and  scaffold 
falls  may  approach  1,000  per  year.  The 
commenter  also  included  a  copy  of  an 
article -in  which  a  representative  of  one 
union  of  construction  workers  stated 
that  in  one  year  41  of  their  members 
alone  were  killed  due  to  falls. 

Another  commenter.  Terry  Schmidt. 
Chairman  of  the  ANSI  Z3  59  Committee 
(Ex.  2-50)  stated,  "There  is  evidence  to 
suggest  that  OSHA's  estimate  of  45-60 
_ fatal  falls  per  year  in  construction  Is 
perhaps  erroneously  verj'  low."  The 
point  being  made  by  these  commenters 
is  that  the  number  of  workers  killed  in 
falls  each  year  is  higher  than  that  which 
OSHA  estimated  at  the  time  of  proposal 
and  that  a  fall  protection  rule  would, 
therefore,  achieve  additional  benefits  in 
that  more  lives  would  be  saved. 

With  regard  to  OSHA  question  on 
costs,  the  Great  Lakes  Fabricators  & 
Erectors  Association  (Ex.  2-19) 
commented  that  the  regulatioris.  as 
proposed,  provided  sufficient  protection 
at  reasonable  cost  levels. 

With  regard  to  current  practices  in  the 
industry  and  on  feasibihty  and  utility  of 
the  proposed  rule,  the  National 
Constructors  Associatioij  (NCA)  (Ex.  2- 
45).  commented  that  the  current  level  of 
practice  which  meets  the  requirements 
of  the  proposed  changes  is  minimal  to 
non-existent.  They  also  stated.  "The 
feasibility  is  questionable  especially 
with  the  requirements  for  floor  covering 
and  extending  perimeter  nets  to  15 
feet,"  and  noted  that  costs  would 
increase  to  provide  the  proposed  safety 
measures. 

The  United  Union  of  Roofers, 
Waterproofers,  and  Allied  Workers  (Ex. 
2-99)  said,  "The  use  of  fall  protection 
in  the  roofing  industry  is  at  best 
minimal." 

Bristol  Steel  and  NEA  (Ex.  2-12  and 
2-43)  commented  that  the  proposed 


standards  generally  reflected  current 
accepted  practices. 

OSHA  concludes,  based  on  the  record 
and  as  discussed  above,  that  the  final 
rule  will  have  the  effect  of  significantly 
reducing  the  risk  of  death  or  injury  to 
workers.  OSHA  also  concludes  that  the 
final  rule  wrill  result  in  greater 
compliance  than  currently  exist. 
Therefore.  OSHA  has  decided 
promulgation  of  this  final  rule  is 
necessary. 

In  Issue  #3,  OSHA  noted  that  in  some 
of  the  existing  and  proposed  provisions, 
it  had  used  specific  numerical  limits  to 
define  and  clarify  various  duties.  As  an 
example,  OSHA  noted  that  §  1926.502(a) 
of  the  existing  rule  and  §  1926.500(b)  of 
.the  proposed  rule  defined  the  term 
"hole"  by  giving  a  physical 
measurement.  This  measurement  was 
then  used  to  determine  when  certain 
safety  systems  must  be  used  to  protect 
against  fall  hazards.  These  and  other 
limits  were  based  on  existing 
requirements  and  national  consensus 
standards,  and  were  used  in  lieu  of 
more  performance-oriented  language 
such  as  "covers  shall  be  used  on  all 
holes  which  are  large  enough  to 
constitute  a  fall  hazard,"  or  language 
which  requires  a  numerical  limit  but 
then  allows  other  configurations  which 
give  "equivalent"  protection.  OSHA 
believes  that  the  use  of  specific  limits  in 
certain  provisions  is  necessary  to 
provide  notice  to  employers  as  to  how 
they  can  comply  with  a  provision  and 
how  OSHA  intends  to  enforce  the 
provision.  OSHA  has  attempted  to 
restrict  the  use  of  such  limits  in  the  final 
rule  to  situations  where  it  is  necessary 
to  specify  a  single  criterion  for 
employee  protection,  to  promote 
consistency  in  hazard  abatement,  and  to 
minimize  legal  disputes  over  the  intent 
of  the  requirement. 

Issue  #3  requested  comment  on  the 
appropriateness  of  using  specification 
language  as  opposed  to  a  non- 
mandatory  appendix  for  guidance  of 
employers.  OSHA  also  requested  that  if 
the  specification  language  was  not 
appropriate,  that  commenters  state  how 
the  provisions  should  be  written  to 
provide  the  desired  flexibility  and  the 
required  fair  notice.  If  commenters  felt 
the  continued  use  of  such  limits  to  be 
appropriate,  they  were  asked  to 
comment  on  whether  the  proposed 
limits  were  sufficient  to  abate  the 
hazards.  Commenters  were  also 
requested  to  include  appropriate  cost 
and  injury  data. 

In  response  to  this  issue,  several 
commenters  agreed  that  OSHA's  use  of 
specification  language  was  appropriate 
(Exs.  2-12,  2-36.  2-46  2-50,  2-56.  2-89. 
and  2-99).  Other  commenters  (Exs.  2- 


16,  2^.5.  2-^7,  2-51.  2-92.  2-103,  and 
2-140)  noted  that  performance-oriented 
language  with  non-mandatory 
appendices  was  preferred,  though  they 
did  not  recommend  that  any  particular 
specification  tvpe  language  be  rewritten. 
ACCSH  (Tr.  6/10/87;  p.  67).  on  the  other 
hand,  recommended  that  specification 
language  be  used  in  Subpart  M  and  that 
the  specifications  be  included  in  the 
body  of  the  standard  rather  than  the 
appendix. 

After  careful  consideration  of  the 
record  oh  this  issue.  OSHA  has 
determined  that  there  are  some 
instances  where  OSHA  regulations  must 
be  specific,  such  as  when  defining  the 
dimensions  of  a  hole,  and  that  there  are 
other  instances  where  performance 
language  is  more  appropriate,  such  as 
where  OSHA  can  identify  the  hazard, 
state  the  desired  results,  and  lea\e  it  up 
to  the  employer  to  choose  the 
appropriate  method  for  eliminating  or 
reducing  the  hazard.  OSHA  believes 
that  the  final  rule  is  neither  too  specific 
nor  so  performance-oriented  that 
employers  will  have  difficulty  in 
complving  with  the  final  rule.  OSHA 
has  not  made  any  revisions  based  solely 
on  the  comments  received  in  response 
to  this  issue. 

Issue  #4— see  §  1926.501(b)(1) 
Issue  #5— see  §  1926.503  (a)  and  (b) 
Issue  #6— see  §  1926.500(a)(l)(ii) 
Issue  #7— see  §  I926.502(i)  (3)  and  (4) 
Issue  #8— see  §  1926.501(e) 
Issue  #9— see  §  1926.502(c)(5)  and 

§  1926.502(e)(5) 
Issue  #10— see  §  1926.502(f) 
Issue  #11— see  §  1926.501(b)(10) 
Issue  #12— see  §  1926.501(b)(7)  and  (e) 
Issue  #13— see  (c)(1)  of  §  1926.501. 
Issues  #14  through  #26 — see 
§  1926.502(d) 

In  Issue  #27.  OSHA  noted  that 
Subpart  V — Power  Transmission  and 
Distribution  provided  additional  criteria 
for  personal  climbing  equipment, 
lineman's  body  belts,  safety  straps  and 
lanyards.  OSHA  also  noted  that 
paragraph  §  1926.951(b)(4)  required 
lanyards  and  lifelines  to  meet  the 
requirements  in  the  existing  rule  at 
§  1926.104.  Safety  belts,  fifelines.  and 
lanyards.  Public  comment  was 
requested  on  the  economic  impact,  and 
any  other  impact,  that  would  result  if 
the  reference  to  §  1926.104  were 
changed  to  §  1926.502(d)— Personal  fall 
arrest  systems  and  §  1926.502(e) — 
Positioning  device  systems. 

All  the  commenters  who  responded  to 
the  questions  raised  in  this  issue 
indicated  that  there  would  be  no 
impact,  economic  or  otherwise,  as  a 
result  of  the  OSHA  contemplated 
changes,  and  they  agreed  that  the 


40724        Federal  Register  /  Vol.  59,  No.  152  /  Tuesday.  August  9.  1994  /  Rules  and  Regulations 


reference  should  W  changed.  (Exs.  2-12. 
2-27.  2-43  and  2^50).  OSHA  agrees 
with  the  commuters  and  has  revised 
the  provision  in  §1926.951  (b)(4)  to 
require  lifeline  apd  lanyards  to  be  in 
compliance  with{§  192&502. 

Discassiop  of  Isspes  Raised  hi  the 
Notice  of  Hearint 

On  January  26|l98a.  OSHA 
published  a  Notice  of  Hearing  in  the 
Federal  Registerjsa  FR  2048).  In  that 
Notice,  OSHA  raKed  four  new  issues 
specific  to  the  proposed  rule  on  fall 
protection.  Thos^  issues  involved  steel 
erection,  precast  concrete,  guardrail 
systems  and  safety  net  systems.  The 
comments  receivi  id  on  these  issues  have 
already  been  disc  ussed  except  Issue  M- 
1  on  Steel  Erectic  n  in  which  OSHA 
raised  a  number  ♦f  concerns  which 
related  to  fall  protection  measures  for 
the  employees  en  ^aged  in  steel  erection 
activities.  OSHA  received  considerable 
data  primarily  thjough  testimony  and 
post  hearing  comtnents  concerning  the 
subjects  addressed  in  Issue  M-1  and  M- 
2.  Comments  rela  ted  to  the  construction 
of  buildings  are  r  ot  discussed  in  this 
final  rule  P'nce  the  information  was 
intended  tur  use  at  a  later  date  as  OSHA 
stated  in  the  heanng  notice.  OSHA 
recently  establish  ed  the  Steel  Erection 
Negotiated  Rulen  laking  Adviswy 
Committee  (SEN^C)  to  assist  the 
Agency  in  develc^jing  a  prof>osed 
revision  of  subpart  R — Steel  Erection, 
which  includes  fall  protection 
requirements  for  employees  performing 
steel  erection  work  in  buildings  (59  FR 
24389;  May  11, 1994).  The  comments 
received  in  respo  tise  to  Issue  #1  and  92 
have  been  made  i  part  of  the  record  of 
this  new  rulemak  ing.  Final  Subpart  M 
does  not  set  the  ei  uty  to  provide  fall 
protection  for  wo  rkers  engaged  in  steel 
erection  erf  buildi  ngs.  The  reqiurements 
of  §  1926.105ta),  vhich  is  being  deleted 
from  part  1926  in  this  rulemaking,  will 
continue  to  apply  to  steel  erection  of 
buildings  until  s«:bpart  R  is  revised. 
Because  the  requ  rements  of  that  section 
will  now  a>ply  o  ily  to  steel  erection  of 
buildings,  OSHA  is  redesignating 
§  1926.105(a)  as  |  1926.753  of  subpart  R. 
This  requirement  for  employees  to  have 
fall  protection  ou  tside  (at  the  perimeter] 
of  buildings,  cona  plements  the 
requirements  already  in  subpart  R 
which  require  fal  protection  inside  the 
buildings.  Together,  these  requirements 
will  maintain  continuity  of  coverage  for 
these  workers  un  il  subpart  R  is  revised. 
Fall  protection  re  quirements  for 
activities  involvii  ig  steel  erection  other 
than  buildings, » tch  as  the  erection  of 
bridges  and  tanki  are,  of  course,  not 
currently  address  ed  in  subpart  R. 
Therefore,  subpai  t  M  will  set  the 


requirements  to  have  ^1  protection  in 
these  other  areas. 

In  Issue  K  of  the  notice  of  bearing, 
OSHA  asked  if  there  were  areas  or 
operations,  in  addition  to  those  already 
identified  in  proposed  §  1926.501, 
which  had  unique  fall  protection 
requirements  not  addressed  by  the 
proposed  standards.  OSHA  requested 
commenters  to  describe  such  areas  and 
operations  in  detail  and  to  discuss  the 
fall  protection  systems  which  should  be 
used. 

OSiA  received  CMny  responses  to 
Issue  #2.  The  largest  number  of 
commenters  mentioned  steel  erection  as 
an  activity  that  was  so  unique  that  it 
should  have  separate  fall  jjrotection 
requirements.  (E,xs.  2-16,  2-27,  2-45, 2- 
47,  2-51,  and  2-92).  Some  commenters 
suggested  that  the  requirements  be 
placed  in  a  separate  subpart  of  the 
construction  safety  and  health 
standards;  namely,  subpart  R — Steel 
Erection.  Others  (Exs.  2-12,  2-36,  and 
2-43)  commented  that  the  proposed 
standards  were  adequate  for  all 
structural  erection  operations,  and 
pointed  out  how  the  leading  edge 
requirements  might  apply  to  structural 
erection  work. 

In  additicm,  testimony  given  at  the 
public  hearing  supported  the  need  to 
address  fall  protection  for  steel  erection 
separately.  OSHA's  decision  that  fall 
protection  for  workers  engaged  in  steel 
erection  activities  will  be  the  subject  of 
a  separate  rulemaking  effort  was 
discussed  in  the  hearing  notice  for 
Subpart  M  issued  on  January  26,  1988, 
(53  FR  2052). 

IV.  Summary  of  the  Regulatory  Impact 
Analysis 

Introduction 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  required 
OSHA  to  analyze  the  costs,^  benefits,  and 
other  consequences  and  impacts 
associated  with  this  standard. 
Consistent  with  these  requirements, 
OSHA  has  prepared  a  regulatory  impact 
analysis  iot  revised  subpart  M.  The 
following  is  a  summary  of  this  analysis, 
which  is  available  from  OSHA's  docket 
office. 

The  regulatory  impact  analysis 
includes  a  description  of  the  industries 
affected  by  the  regulation,  the 
evaluation  of  the  risks  addressed,  the 
assessment  of  the  benefits  attributable  to 
the  revised  standard,  the  determination 
of  the  technological  feasibility  of  new 
requirements,  the  estimation  of  the  costs 
of  ocMnpliance  with  subpart  M 
requirements,  the  detennination  of  the 
economic  feasibility  of  compliance  with 
the  standard,  and  the  analvsis  of  the 


economic  and  other  impacts  associated 
with  this  rulemaking. 

Affected  Industries 

The  requiremoits  of  revised  subpart 
M  apply  to  all  establishments  in  the 
ccMistruction  industry.  As  classified  by 
the  1987  Standard  Indnstrial 
Classification  (SIC)  manual,  the  industry 
can  be  divided  into  three  broad  types  of 
activities:  building  construction  general 
contractors  (SIC  15),  heavy  co.astruction 
general  and  special  trade  contractors 
(SIC  16)  and  construction  by  other 
special  trade  contractors  (SIC  17). 

The  total  value  of  construction  work 
is  approximately  S500  billion  annually. 
About  75  percent  of  this  amount  ($370 
bilhon)  involves  the  construction  of 
buildings,  including  single  family 
houses  ($124  billion).  The  total  vahie  of 
nonbuilding  construction  work  includes 
$45  billion  for  the  construction  of 
highways,  streets,  parking  areas, 
bridges,  and  tunnels,  and  another  $13 
billion  for  the  construction  of  sewers 
and  water  mains. 

Construction  work  includes  new 
construction  as  well  as  additions, 
alterations,  reconstructiOTi, 
maintenance,  and  repairs.  Of  the  total 
value  of  construction  work  of  $500 
billion,  about  $328  billion  (66  percent) 
involves  new  ctxistruction. 

Evaluation  of  Risk  and  Potential 
Benefits 

Of  the  115,000  injuries  due  to  falls 
that  occur  in  the  construction  industry 
annually,  68,000  are  addressed  by  the 
subpart  M  standard  while  the  remaining 
47,000  are  attributable  to  circumstances 
addressed  by  standards  other  than 
subpart  M.  Injuries  and  fatafities  due  to 
falls  in  copstruction  that  are  not  covered 
by  subpart  M  include  falls  that  are  not 
associated  with  subpart  M  criteria  for 
fall  protection  systems  (§  1926.502)  and 
involve  ladders,  stairs,  scaffolds, 
vehicles,  and  skeletal  steel  erection  of 
buildings.  Similarly,  of  the  158  fatalities 
due  to  falls  in  construction  annually.  95 
are  covered  by  provisions  of  the  revised 
subpart  M  standard. 

Revisions  to  subpart  M  promulgated    - 
through  this  rulemaking  are  expected  to 
result  in  the  prevention  of  22  fatahties 
and  15,600  injuries  annually  in  addition 
to  the  fatalities  and  injuries  that  would 
be  prevented  through  full  compliance 
with  the  existing  standard.  Most  of  the 
falls  in  construction  addressed  by 
subpart  M  could  be  prevented  tluwigh 
compliance  with  the  existing  as  well  as 
with  the  revised  standards. 

In  addition  to  the  unquantifiable 
reductions  in  pain  and  suffering,  the 
prevention  of  injuries  will  result  in 
estimated  savings  of  over  $200  million 
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annually.  This  estimate  includes  savings 
related  to  wage  and  productivity  losses, 
medical  costs,  administrative  expenses, 
and  other  costs  associated  with 
accidents. 

Technological  Feasibility 

Since  the  requirements  of  the  revised 
subpart  M  can  be  met  with  existing 
equipment  and  methods  that  are  readily 
available,  the  standard  is  considered  to 
be  technologically  feasible. 

Costs,    • 

The  total  estimated  costs  associated 
with  new  requirements  included  in  the 
revised  subpart  M  standard  amount  to 
about  $40  million  annually.  The 
majority  of  these  costs  ($25  million) 
involve  costs  associated  with  providing 
increased  fall  protection  for  employees 
working  on  roofs.  Other  components  of 
the  estimated  compliance  costs  involve 
inspections  and  tests  of  personnel  safety 
nets  ($5.4  million),  and  additional 
training  for  employees  exposed  to  fall 
hazards  ($6.6  million). 

Economic  Impacts 

Compliance  with  the  requirements  of 
the  revised  subpart  M  standard  has  been 
determined  to  be  economically  feasible 
and  is  not  expected  to  produce  any 
significant  adverse  economic  impacts. 
The  costs  that  are  imposed  by  the 
regulation  should  be  a  minimal  burden 
on  construction  establishments.  The 
estimated  compliance  costs  represent 
less  than  0.01  percent  of  total 
construction  revenues  and  less  than  0.5 
percent  of  revenues  for  each  individual 
construction  sector. 

Regulatory  Flexibility  Analysis      - 

Pursuant  to  the  Regulatory  Flexibility 
Act,  OSHA  has  made  an  assessment  of 
the  impact  of  the  revised  standard  and 
has  concluded  that  it  will  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities.  The  estimated 
compliance  costs  do  not  involve  large 
capital  expenditures,  and  there  is  no 
significant  differential  effect  on  small 
firms  relative  to  that  on  large  firms. 

OSHA  has  included  non-mandatory 
appendices  as  part  of  the  regulation  to 
help  improve  compliance  with  the 
standard  and  reduce  the  potential  for 
misunderstanding.  These  appendices 
will  also  help  to  minimize  impacts  on 
Small  firms  by  significantly  reducing  the 
effort  needed  to  develop  a  compliance 
strategy. 

V.  Statutory  Considerations 

A.  Introduction 

OSHA  has  described  fall  hazards, 
falling  object  hazards  and  the  measures 
required  to  protect  affected  employees 


ft-om  those  hazards  in  Section  I, 
Background;  Section  II,  Hazards 
Involved;  and  Section  III,  Summar}'  and 
Explanation, of  the  Final  Rule,  above. 
The  Agency  is  providing  the  following 
discussion  of  the  statutory  mandate  for 
OSHA  rulemaking  activity  to  explain 
the  legal  basis  for  its  determination  that 
the  revised  fall  protection  standard,  as 
promulgated,  is  reasonably  necessary  to 
protect  affected  employees  from 
significant  risks  of  injury  and  death. 
Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  Act  authorizes  "the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce",  and 
section  5(a)(2)  provides  that  "[ejach 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  §652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard'  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment." 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA's 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  pertains  to  safety  rulemaking,  could 
lead  to  overly  costly  or  under-protective 
safety  standards.  In  International  Union, 
UAWv.  OSHA,  938  F.2d  1310  (D.C.  Cir. 
1991),  the  District  of  Columbia  Circuit 
rejected  substantive  challenges  to 
OSHA's  lockout/tagout  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  concern  that  OSHA's 
interpretation  of  the  OSH  Act  could  lead 
to  safety  standards  that  are  very  costly 
and  only  minimally  protective.  In 
National  Grain  6-  Feed  Ass'n  v.  OSHA, 
866  F.2d  717  (5th  Cir.  1989).  the  Fifth 
Circuit  concluded  that  Congress  gave 
OSHA  considerable  discretion  in 
structuring  the  costs  and  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  might  be  under- 
protective,  directed  OSHA  to  consider 
adding  a  provision  that  might  further 
reduce  significant  risk  of  fire  and 
explosion. 

OSHA  rulemakings  involve  a 
significant  degree  of  agency  expertise 
and  policy-making  discretion  to  which 
reviewing  courts  must  defer.  (See.  for 
example,  Building  &■  Constr.  Trades 
Dep't.  AFL-CIOv.  Brock,  838  F.2d  1258, 
1266  (D.C.  Cir.  1988);  Industrial  Union 
Dep't.  AFL-CIOv.  American  Petroleum 


Inst.,  448  U.S.  607,  655  n.  62  (1980).)  At 
the  same  time,  the  Agency's  technical 
expertise  and  policymaking  authority 
must  be  exercised  within  di.scemable 
limits.  The  lockout/tagout  and  grain 
handling  standard  decisions  sought 
clarification  of  the  Agency's  view  of  the 
scope  of  its  expertise  and  authority.  In 
light  of  those  decisions,  the  preamble  to 
this  safety  standard  states  OSHA's  views 
regarding  the  limits  of  its  safety 
rulemaking  authority  and  explains  why 
the  Agency  is  confident  that  its 
interpretive  views  have  in  the  past 
avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

Stated  briefly,  llic  OSH  Act  requires 
that,  before  promulgating  any 
occupational  safety  standard,  0?H.\ 
demonstrate  based  on  substaniidl 
evidence  in  the  record  as  a  whole  that: 
(1)  the  proposed  standard  will 
substantially  reducr  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  fea^^ible  in  the  sense  that 
the  protective  measures  being  required 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  econoinicaily  feasible  in 
the  sense  that  industrj'  can  absorb  or 
pass  on  the  cosis  without  major 
dislocation  or  threat  of  instabilitv;  and 
(4)  the  standard  is  cost  effet-tive  j-n  that 
it  employs  the  least  expensive 
protective  measures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  stcndards 
must  be  compatible  with  prior  -Agency 
action,  must  be  responsive  to  Sigriifica;U 
comment  in  tlie  recorc.  and,  to  the 
extent  allowed  by  statute,  must  be 
consistent  with  applicable  Exec\!t!vc 
Orders.  Thc^e  elements  iiini^  O.SHA's 
regulator)'  discretion  for  safety 
rulemaking  and  provide  a  df^ifion- 
making  framework  for  developing  a 
rule. 

B.  Congress  Concluded  That  OSHA 
Regulations  are  Necessary  To  Protect 
Workers  From  Occupational  Hazards 
and  That  Employers  Should  Be 
Required  To  Reduce  or  Eliminate 
Significant  Workplace  Heahh  and 
Safety  Threats 

At  section  2(a)  of  the  OSH  Act  (29 
U.S.C.  651(a)),  Congress  announced  its 
determination  th-at  occupatIon.il  injury 
and  illness  should  be  eliminated  as 
much  as  possible:  "The  Congres.*;  finds 
that  occupational  injury  and  iHross 
arising  out  of  w  ork  situatioru  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to.  interstate  comm«rrx  :a 
terms  of  lost  production,  uag^^  loss, 
medical  expenses,  and  disauillJv 
compensation  payments."  CoiJ^-L-is 
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little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  M^ho  use 
washing  machines  will  pay  for  the 
increased  cost,  but  it  is  worth  it,  to  stop 
the  terrible  death  and  injury  rate  in  this 
country  [Id.  at  324;  see  also  510-511, 
517]." 

|T)be  vitality  of  the  Nation's  economy  will 
tie  enhanced  by  the  greater  productivity 
realized  through  saved  lives  and  usehil  years 
of  labor. 

When  one  roan  is  infured  or  disabled  by  an 
industrial  accident  or  disease,  it  is  he  and  his 
family  who  suffer  the  most  immediate  and 
personal  loss.  However,  that  tragic  loss  also 
affects  each  of  us.  As  a  result  of  occupjationa! 
accidents  and  disease,  over  $1.5  billion  in 
wages  is  lost  each  year  (1970  rtollars),  and  the 
annual  loss  to  the  gross  national  product  is 
estimated  to  be  over  S8  billion.  Vast 
resources  that  could  be  available  for 
productive  use  are  siphoned  off  to  pay 
workmen's  compensation  and  medical 
expenses  *   *   *  . 

Only  through  a  comprehensive  approach 
can  we  hope  to  effect  a  significant  reiduction 
-in  these  job  death  and  casualty  figures.  [Id. 
at  518-19  (Senator  Cranston)] 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantage 
that  a  conscientious  employer  might 
experience  where  inter-industry  or 
intra-industry  competition  is  present. 
Moreover,  "many  employers — 
partirulariy  smaller  ones — simply 
camiot  make  the  necessary  investment 
in  health  and  safely,  and  survive 
competitively,  unless  all  are  compelled 
to  do  so  [Leg.  Hist,  at  144.  854,  1188. 
1201]." 

Thus,  the  statutory  text  and  legislative 
historv'  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
woikers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

C.  As  Construed  Py  the  Courts  and  By 
OSHA.  the  OSH  Act  Sets  Clear  and  ' 
Reasonable  Limits  for  Agency 
Rulemakjng  Action 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  "any 
permanent  health  or  safety  standard,  [it 
must)  make  a  threshold  finding  that  a 
place  of  employment  is  unsafe — in  the 
seiise  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 
change  in  practices  [Industrial  Union 
Dep't,  AFL-CIO  v.  American  Petroleum 
Inst .  448  U.S.  607,  642  (1980) 
(plurality)  (Benzene);  emphasis  was 
supplied  in  original)."  Thus,  the 
national  consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  xvithin  two 


years  of  the  OSH  Act*s  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  §§  655(a)).  As  a  result.  OSHA 
is  precluded  from  regulating 
insignificant  risks  or  from  issuing 
standards  that  do  not  at  least  lessen  risk 
in  a  significant  way. 

The  OSH  Act  also  limits  OSHA's 
discretion  to  issue  overly  burdensome. 
rules,  as  the  Agency  also  has  long 
recognized  tliat  "any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  be 
'reasonably  necessary  or  appropriate' 
under  the  Act.  See  Industrial  Union 
Dep't  V.  Hodgson,  [499  F.2d  467.  478 
(D.C.  Cir.  1974)]  ('Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.')  [American  Textile 
Mfrs.  Inst.  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  'disaster  for  some  marginal 
firms,'  but  it  is  economically  infeasible 
if  it  'threaten[s]  massive  dislocation  to, 
or  imperil[s)  the  existence  of.'  the 
ftldustry)]." 

By  stating  the  test  in  terms  of  "threat" 
and  "peril."  the  Supreme  Court  made 
clear  in  ATMI  that  economic 
infeasibility  begins  short  of  industry- 
wide bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example,  ATM,  452  U.S. 
at  527  n.  50;  43  FR  27.360  (June  23, 
1978).  Proposed  200  jxg/ms  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impaci  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  ng/m^  level  was  not  feasible  for 
weaving  and  that  750  ^g/m^  was  all  that 
could  reasonably  be  required).  See  also 
54  FR  29.245-246  (July  11.  1989); 
American  Iron  &■  Steel  Institute,  939 
F.2d  at  1C03.  OSHA  raised  engineering 
control  level  for  lead  in  smail 
nonferrous  foundries  to  avoid  the 
possibility  of  baiikruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  smail  firms.)  Ail  OSHA 
standards  must  also  be  cost-effective  in 
the  sense  that  the  protective  measures 
being  required  must  be  the  least 
expensive  measures  capable  of 
achieving  the  desired  end  [ATMI,  at  514 
n.  32;  Building  and  Constr.  Trades 
Dep't,  AFL-CIO  V.  Brock,  838  F.2d  1258. 
1269  (D.C.  Cir.  1988)).  OSHA  gives 
additional  consideration  to-financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  ten  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marshall,  647 
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F.2d  1189. 1278  (D.C.  Cir.  1980),  cert, 
denied.  453  US.  913  (1981).) 
Additionally,  OSHA's  enforcement 
policy  takes  account  of  financial 
hardship  on  an  individualized  basis. 
OSHA's  Field  Operations  Manual 
proWdes  that,  based  on  an  employer's 
economic  situation,  OSHA  may  extend 
the  ptniod  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL.  2.45B,  Chapter  III, 
paragraph  E6d(3){a),  Dec.  31, 1990). 

To  reach  the  necessary  findings  and 
conclusions,  OSHA  conducts 
rulemaking  in  accordance  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  rulemaking  process  enables  the 
Agency  to  determine  the  qualitative 
and.  if'possible.  the  quantitative  nature 
of  the  risk  with  (and  without) 
regulation,  the  technological  feasibility 
of  compliance,  the  availability  of  capital 
to  the  industry  and  the  extent  to  which 
that  capital  is  required  for  other 
purposes,  the  industry's  profit  history, 
the  industry's  ability  to  absorb  costs  or 
pass  them  on  to  the  consumer,  the 
impact  of  higher  costs  on  demand,  and 
the  impact  on  competition  with 
substitutes  and  imports.  (See  ATMf  at 
2501-2503;  American  Iron  6-  Steel 
Institute  generally.)  Section  6(f)  of  the 
OSH  Act  further  provides  that,  if  the 
validity  of  a  standard  is  challenged. 
OSHA  must  support  its  conclusions 
with  "substantial  evidence  in  the  record 
considered  as  a  whole."  a  standard  that 
courts  have  determined  requires  fairlv 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers.  647  F.2d  at  1206-1207.) 

OSHA's  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  which  provides  a  neutral 
forum  for  employer  contests  of  citations 
issued  by  OSIl.\  for  noncompliance 
with  health  and  safety  standards  (29 
U.S.C.  §§659-661;  noted  as  an 
additional  constraint  in  Benzene  at  652 
n.  59).  OSHA  must  also  respond 
rationally  to  similarities  and  differences 
among  industries  or  industry  sectors. 
(See  Building  and  Constr.  Trades  Dep't, 
AFL-CIOv.  Brock,  838  F.2d  1258. 1272- 
73  (DC.  Cir.  1988).) 

OSHA  rulemaking  is  tlius  constrained 
first  by  the  need  to  demonstrate  that  the 
standard  will  substantially  reduce  a 
significant  risk  of  material  harm,  and 
then  by  the  requirement  that 
compliance  is  technologically  capable  of 
being  done  and  not  so  expensive  as  to 
threaten  economic  instability  or 
dislocation  for  the  industry.  Within 
these  bounds,  further  constraints  su.':h 
as  the  need  to  find  cost-effective 
measures  and  to  respond  rationally  to 


all  meaningful  comment  militate  against 
regulatory  extremes. 

D.  The  Rexised  Fall  Protection  Standard 
Complies  With  the  Statutory  Criteria 
Described  Above  and  is  not  Subject  to 
the  Additional  Constraints  Applicable 
to  Section  6(b)(5)  Standards 

Standards  which  regulate  hazards  that 
are  frequraitly  undetectable  because 
they  are  subtle  or  develop  slowly  or 
after  long  latency  periods,  are  frequently 
referred  to  as  "tealth"  standards. 
Standards  that  regulate  hazards,  such  as 
falls,  explosions  or  electrocutions,  that 
cause  immediately  noticeable  physical 
harm,  are  called  "safety"  standards.  (See 
National  Grain  &■  Feed  Ass'n  v.  OSHA 
(NGFA  II),  866  F.2d  717.  731,  733  (5th 
Cir.  1989).  As  noted  above,  section  3(8) 
provides  that  all  OSHA  standards  must 
be  "reasonably  necessary  or 
appropriate."  In  addition,  section  6(b)(5) 
requires  that  OSHA  set  health  standards 
which  limit  significant  risk  "to  the 
extent  feasible."  OSHA  has  determined 
that  the  revised  fall  protection  standard 
is  a  safety  standard,  because  the  revised 
standard  addresses  hazards,  such  as 
falls  from  elevations  and  falling  objects, 
that  are  immediately  dangerous  to  life  or 
health,  not  the  longer  term,  le.ss  obvious 
hazards  subject  to  section  6(b)(5). 

The  OSH  Act  and  its  legislative 
history  clearly  indicate  that  Congress 
intended  for  OSHA  to  distinguish 
between  safety  standards  and  health 
standards.  For  example  in  section 
2(b)(6)  of  the  OSH  Act,  Congress" 
declared  that  the  goal  of  assuring  safe 
cmd  healthful  working  conditions  and 
preserving  human  resources  would  be 
achieved,  in  part: 

*   *   *  by  exploring  ways  to  discover  latent 
diseases,  establishing  causal  connections 
between  diseases  and  work  in  environmental 
conditions,  and  conducting  other  research 
relating  to  health  problems,  in  recognition  of 
the  fact  that  occupational  health  standards 
present  problems  often  different  from  those 
involved  in  occupational  safety. 

The  legislative  history  makes  this 
distinction  even  clearer: 

(The  Secretarji  should  take  into  account 
that  anyone  working  in  toxic  agents  and 
physical  agents  which  might  be  harmful  may 
be  subjected  to  such  conditions  for  the  rest 
of  his  working  life,  so  that  we  can  get  at 
something  which  might  not  be  toxic  now,  if 
he  works  in  it  a  short  time,  but  if  he  works 
in  it  the  rest  of  his  life  might  be  very 
dangerous;  and  we  want  to  make  sure  that 
such  things  are  taken  into  consideration  in 
establi-shing  standards.  [Leg.  Hist,  at  502-503 
(Sen.  Domiaick),  quoted  in  Benzene  at  648- 
49) 

Additionally.  Representative  Daniels 
distiuguished  between  "insidious  'silent 
killers'  such  as  toxic  fumes,  bases,  acids, 
and  chemicals"  and  "violent  physical 


injury  causing  immediate  visible 
physical  harm"  [Leg.  Hist,  at  1003).  and 
Representative  Udall  contrasted 
insidious  hazards  like  carcinogens  with 
"the  more  visible  and  well-knou-n 
question  of  industrial  accidents  and  on- 
the-job  injiuy"  [Leg.  Hist,  at  1004).  (See 
also,  for  example,  S.Rep.  No.  1282,  91st 
Cong..  2d  Sess  2-3  (1970).  U.S.  Code 
Cong.  &  Admin.  News  1970,  pp.  5177, 
5179,  reprinted  in  Leg.  Hist,  at  142-43. 
discussing  1967  Surgeon  General  study 
that  foimd  that  65  percent  of  employees 
in  industrial  plants  "were  potentially 
exposed  to  harmful  physical  agents, 
such  as  se\-ere  noise  or  \ibration.  or  to 
toxic  materials";  Leg.Hist  at  412;  id.  at 
446;  id.  at  516;  id.  at  845;  International 
L'n/on,  t/AlVat  1315.) 

In  reviewing  OSHA  rulemaking 
activity,  the  Supreme  Court  has  held 
that  section  6(b)(5)  requires  OSHA  to  set 
"the  most  protective  standard  consistent 
with  feasibility"  (Benzene  at  643  n.  48). 
As  Justice  Stevens  observed: 

The  reason  that  Congress  drafted  a  special 
section  for  these  substances  *   *   •  was 
because  Congress  recognized  that  there  were 
special  problems  in  regulating  health  risks  as 
opposed  to  safety  risks.  In  the  latter  case,  the 
risks  cire  generally  immediate  and  obvious, 
while  in  the  former,  the  risks  may  not  be 
evident  until  a  worker  has  been  exposed  for 
long  periods  of  time  to  particular  siibstances. 
[Benzene,  at  649  n.  54.] 

Challenges  to  the  grain  dust  and 
lockout/tagout  standards  included 
assertions  that  grain  dust  in  explosive 
quantities  and  uncontrolled  energy 
releases  that  could  expose  employees  to 
crushing,  cutting,  burning  or  explosion 
hazards  were  harmful  physical  agents  so 
that  OSHA  was  required  to  apply  the 
criteria  of  section  6(b)(5)  when 
detemnning  how  to  protect  employees 
from  those  hazards.  Reviewing  courts 
have  uniformly  rejected  such  assertions 
For  example,  the  Court  in  International 
Union.  UAWv.  OSHA.  938  F.2d  1310 
(D.C.  Cir.  1991)  rejected  the  view  that 
section  6(b)(5)  provided  the  stafutorv- 
criteria  for  regulation  of  uncontrolled 
energy,  holding  that  such  a  "reading 
would  obliterate  a  distinction  that 
Congress  drew  between  'health'  and 
'safety'  risks."  The  Court  also  noted  that 
the  language  of  the  OSH  Act  and  the 
legislative  history  supported  the  OSHA 
position  [International  Union.  L'AlVat 
1314).  Additionally,  the  Court  stated: 
"We  accord  considerable  weight  to  an 
agency's  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer, 
rejecting  it  only  if  unreasonable" 
[International  Union,  L^AlVat  1313, 
citing  Chevron  U.S.A..  Inc.  v.  NRDC. 
467,  U.S.  837.  843  (1984)). 

The  Court  reviewing  the  grain  dust 
standard  also  deferred  to  OSHA's 
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Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis,  below. 
OSHA  has  determined  that  the  failure  to 
protect  employees  from  fall  hazards 
poses  significant  risks  to  employees  and 
that  the  provisions  of  the  final  rule  are 
reasonably  necessary  to  protect  affected 
employees  from  those  risks.  The  Agency 
estimates  that  compliance  with  the 
revised  fall  protection  standard  will  cost 
$70  million  annually  and  will  reduce 
the  risk  of  the  identified  hazards 
(preventing  79  fatalities  and  56,400 
injuries  annually).  This  constitutes  a 
substantial  reduction  of  significant  risk 
of  material  harm  for  the  exposed 
population  of  approximately  4  million 
construction  employees.  The  Agency 

Table  i 


believes  that  compUa,  .ce  is 
technologically  feasible  because  the 
rulemaking  record  indicates  that  the 
measures  required  by  the  standard  are 
already  in  general  use  throughout  the 
construction  industry. 

Additionally,  OSHA  believes  that 
compliance  is  economically  feasible  as 
documented  in  the  Regulatory  Impact 
Analysis. 

As  detailed  in  Table  1,  below,  the 
standard's  costs,  benefits,  and 
compliance  requirements  are  consistent 
with  those  of  other  OSHA  safety 
standards,  such  as  the  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER)  standard. 
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VII.  State  Plan  Requirements 

The  25  States  and  territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  standards  within  6  months  of 
the  publication  date  of  the  final 
standard  or  show  OSHA  why  there  is  no 
need  for  action,  e.g.,  because  an  existing 
State  standard  covering  this  area  is 
already  "at  least  as  effective"  as  the 
revised  Federal  standard.  These  Slates  . 
and  territories  are:  Alaska,  Arizona. 
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California.  Connecticut.  (State  and  local 
government  workers  only),  Hawaii, 
Indicma,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico.  New  York,  (State  and  local 
government  workers  only),  North 
Carolina.  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah.  Vermont, 
Virginia.  Virgin  Islands,  Washington 
and  Wyoming. 

VIII.  Federalism 

The  Final  Rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30,  1987) 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  slate 
policy  options,  consult  with  states  prior 
to  taking  any  actions  that  would  restrict 
state  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  state 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  state  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  asihe  Federfil  standards. 


In  brief,  this  Final  Rule  addresses  a 
clear  national  problem  related  to 
occupational  safety  and  health  of 
construction  workers.  Those  slates 
which  have  elected  to  participate  under 
Section  18  of  the  OSH  Act  are  not 
preempted  by  this  standard,  and  will  be 
able  to  address  special  conditions 
within  the  framework  of  the  Federal  Act 
while  ensuring  that  the  state  standards 
are  at  least  as  effective  as  that  standard. 

IX.  OMB  Review  Under  the  Paperwork 
Reduction  Act 

The  OMB  regulations.  5  CFR  part 
1320,  contain  procedures  for  agencies  to 
follow  in  obtaining  OMB  clearance  for 
information  collection  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  The  final  Fall 
Protection  standard  requires  employers 
who  use  fall  protection  plans  to  allow 
OSHA  access  to  those  plans  to 
determine  if  they  are  in  compliance 
with  §  1926.502(k).  The  collection  of 
information  has  been  approved  and  the 
OMB  clearance  number  is  1218-0197. 

X.  Authority 

This  document  was  prepared  under 
the  direction  of  )oseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

List  of  Subjects  in  29  CFR  Parts  1910 
and  1926 

Construction  industry.  Construction 
safety.  Excavations,  Fall  protection. 
Hoisting  safety.  Occupational  safety  and 
health.  Protective  equipment,  Safetv. 
Tools. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653, 


Where  such  standards  are  applicable  tQ^-^655,  657).  section  107  of  the  Contract 


products  distributed  or  used  in 
interstate  commerce,  they  may  not 
unduly  burden  commerce,  must  be 
justified  by  compelling  local  conditions, 
see  Section  18(cJ(2). 

The  Federal  fall  protection  standards 
for  construction  workers  are  not  unique 
to  any  one  state  or  region  of  the  country. 
Nonetheless,  states  with  occupational 
safety  and  health  plans  approved  under 
Section  18  of  the  OSH  Act  will  be  able 
to  develop  their  own  state  standards  to 
deal  with  any  special  problems  which 
might  be  encountered  in  a  particular 
area.  Moreover,  because  this  standard  is 
WTitten  in  general,  performance-oriented 
terms,  there  is  considerable  fle.xibility 
for  State  plans  to  require,  and  for 
BfTected  employers  to  use.  methods  of 
compliance  which  are  appropriate  to  tbe 
working  conditions  covered  by  the 
-Standard. 


Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333).  Secretary  of  Ubors 
Order  No.  1-90  (55  FR  35736),  and  29 
CFR  part  1911,  29  CFR  parts  1910  and 
1926  are  amended  as  set  forth  below. 

Signed  at  Washington,  DC  this  29th  dav  of 
July  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  1910— [AMENDED] 

Subpart  R— {Amended] 

1.  The  authority  citation  for  subpart  R 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6.  and  8.  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653. 
655. 657);  Secretary  of  Labor's  Order  No.  1 2- 
71  (36  FR  8754),  8-76  (41  FR  25059),  or  9- 
83  (48  FR  35736).  or  1-90  (55  FR  8033).  as 
applicable. 


2.  Paragraph  (g)(2)(i)  of  §  1910.269  is 
revised  to  read  as  follows: 

§  1910.269    Electric  power  generation, 
transmission,  and  distribution. 

*         •         •         •         • 

(g)  •  •   * 

(2)  Fall  protection,  (i)  Personal  fall 
arrest  equipment  shall  meet  the 
requirements  of  subpart  M  of  Part  1926 
of  this  Chapter. 


PART  1926— {AMENDED] 

Subpart  E — {Amended] 

3.  The  authority  citation  for  subpart  E 
of  part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4.  6.  8. 
Occupational  Safetv  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657);  Secretarv  of  "  ibor  s 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059).  9-83  (48  FR  35736).  or  1-90  (55  FR 
9033).  as  applicable. 

§1926.104    [Removed] 

4.  Section  §  1926.104  is  removed. 

§1926.753    [Added] 

5.  Paragraph  (a)  of  §  1926.105  is 
redesignated  as  new  §  1926.753  in 
subpart  R  and  the  section  heading 
"Safety  Nets."  is  added. 

§1926.105    [Removed  and  Reserved] 

6.  Section  1926.105  is  removed  and 
reserved. 

§1926.107    [Aroeiwled] 

7.  Paragraphs  (b).  (c)  and  (f)  of 
§  1926.107  are  removed. 

Subpart  K— {Amended] 

.    8.  The  authority  citation  for  subpart  H 
of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4,  6.  8. 
Occupational  Safetv  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  657);  Secretary  of  Labors 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059).  9-63  (48  FR  35736),  or  1-90  (50  FR 
9033).  as  applicable.  Section  1926.250  also 
issued  under  29  CFR  Part  191 1 . 

9.  Paragraph  (b)(2)  of  §  1926.250  is 
revised  to  read  as  follows: 

§  1 926.250    General  requirements  for 
storage. 

*         *         «         •         * 

(b)*   *  • 

(2)  Each  emp)oyee  required  to  work 
on  stored  material  in  silos,  hoppers, 
tanks,  and  similar  storage  areas  shall  be 
equipped  with  personal  fall  arrest 
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equipment 
subpart  M  of 


meeting  the  requirements  of 
part. 


this 


Subpart  ^4— {Ar  lended] 


10.  The 
N  of  Part  1926 
follows: 


authority  citation  for  subpart 
c  ontinues  to  read  as 


I  Saf(  ty 
,65  5 


Authority:  Sec 

and  Safety 
Safety  Act)  (40  U. 
Occupational 
(29  U.S.C.  653 
Order  No.  12-71 
25059),  9-83  (48 
9033).  as  applicatlle 

11.  Paragraphs 
§1926.550  are 
follows: 


§  1926.550    Crar  es  and  derricks. 


(c)*   •  ' 

(2)  Each  emp 
perform  duties 
of  hammerheacJ 


107,  Contract  Work  Hours 
Stand<  rds  Act  (Construction 
5.C  333);  Sees.  4. 6,  8, 
alidHeahhActofl970 
,  657);  Secretary  of  Labor's 
36  FR  8754),  8-76  (41  FR 
T?  35736),  or  1-90  (55  FR 


(cK2)  and  (g)(4){i)(C)  of 
i^vised  to  read  as 


oyee  required  to 
1  )n  the  horizontal  boom 

tower  cranes  shall  be 
protected  again  it  falling  by  guardrails  or 
by  a  personal  fa  II  arrest  system  in 
conformance  w  th  subpart  M  of  this 
part. 
* 

(8) 
(4) 

(i) 

(C)  The  perse  nnel 
except  the  guar  irail 
personal  fall 
shall  be  capabl 
failure,  its  own 
times  the  maxi$ium 
Criteria  for 
personal  fall 
are  contained 


arest 


'  gua  tl 


ar  est 


11 


Subpart  P — [A  nended] 


12.  The  a 
P  of  Part  1926 
follows: 


uthkrity  citation  for  subpart 
(  ontinues  to  read  as 


Authority:  Sec 

and  Safety 
Safety  Act)  (40 
Occupational 
(29  use.  653. 
Order  No.  12-71 
25059),  9-83  (48 
9033),  as  applica  il 


(1)  Walkways 
employees  or  i  qu 


platform  itself, 
I.  system  and 
SSI  system  anchorages, 
f  of  supporting,  without 
weight  and  at  least  five 
um  intended  load. 
Irail  systems  and 
;st  system  anchorages 
subpart  M  of  this  Part 


107.  Contract  Work  Hours 
Stanc^rds  Act  (Construction 
C  333);  Sees.  4,  6,  8. 

and  Health  Act  of  1970 
,  657);  Secretary  of  Labor's 
(36  FR  8754),  8-76  (41  FR 
FR  35736),  or  1-90  (55  FR 
e. 


IJ  S.( 

Sa  ely  i 

6>5, 


Section  192q.651  also  issued  under  29 
CFR  Part  1911. 

13.  The  sectibn 
paragraph  (1)  cf 
to  read  as  foilojws: 


heading  and 
§1926.651  are  revised 


§  1926.651     Sp4:i^>c  excavation 
requirements. 


shall  be  provided  where 
ipment  are  required  or 


permitted  to  cross  over  excavations. 
Guardrails  which  comply  with 
§  1926.502(b)  shall  be  provided  where 
walkways  are  6  feet  (1.8  m)  or  more 
above  lower  levels. 

Subpart  Q— [Amended] 

14.  The  authority  citation  for  subpart 
Q  of  Part  1926  continues  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safetv  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  or  1-90  (55  FR 
9033),  as  applicable. 

§  1926.701    [Amended] 

15.  Paragraph  {f)(2)  of  §  1926.701  is 
removed  and  the  paragraph  designation 
(1)  is  removed. 

16.  The  authority  citation  for  subpart 
R  of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labors 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  or  1-90  (55  FR 
9033),  as  applicable. 

Subpart  V— [Amended] 

17.-18.  The  authority  citation  for 
subpart  V  of  Part  1926  is  revised  to  read 
as  follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (ConsUoiction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  or  1-90  (55  FR 
9033),  as  applicable.  Section  1926.951  also 
issued  under  29  CFR  Pari  1911. 

19.  Paragraph  (b)(4)(i)  of  §1926.951  is 
revised  to  read  as  follows: 

§  1926.951    Tools  and  protective 
equipntenL 

***** 

(b)*   •   • 

(4)(i)  Lifelines  and  lanyards  shall 
comply  with  the  provisions  of 
§1926'502. 

***** 

21.  Subpart  M  of  Part  1926  is  revised 
to  read  as  follows: 

Subpart  M— Fall  Protection 

Sec. 

1926.500  Scope,  application,  and 
definitions  applicable  to  this  subpart. 

1926.501  Duty  to  have  fall  protection. 

1926.502  Ball  protection  systems  criteria 
and  practices. 


1926.503    Training  requirements. 
Appendix  A  to  Subpart  M— Determining 

Roof  Widths 
Appendix  B  to  Subpart  M— Guardrail 

Systems 
Appendix  C  to  Subpart  M— Personal  Fall 

Arrest  Systems 
Appendix  D  to  Subpart  M — Positioning 

Device  Systems 
Appendix  E  to  Subpart  M — Sample  Fall 

Protection  Plans 

Subpart  M— Fall  Protection 

Authority:  Sec.  107,  ConU^ct  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sec.  4,  6,  3, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labors 
Order  No.  1-96  (55  FR  9033);  and  29  CFR 
Part  1911. 

§  1926.500    Scope,  application,  and 
definitions  applicable  to  this  subpart 

(a)  Scape  and  application.  (1)  This 
subpart  sets  forth  requirements  and 
criteria  for  fall  protection  in 
construction  workplaces  covered  under 
29  CFR  part  1 926.  Exception:  The 
provisions  of  this  subpart  do  not  a'pply 
when  employees  are  making  an 
inspection,  investigation,  or  assessment 
of  workplace  conditions  prior  to  the 
actual  start  of  construction  work  or  after 
all  construction  work  has  been 
completed. 

(2)  Section  1926.501  sets  forth  those 
workplaces,  conditions,  Operations,  and 
circumstances  for  which  fall  protection 
shall  be  provided  except  as  follows: 

(i)  Requirements  relating  to  fall 
protection  for  employees  working  on 
scaffolds  are  provided  in  subpart  L  of 
this  part. 

(ii)  Requirements  relating  to  fall 
protection  for  employees  working  on 
certain  cranes  and  derricks  are  provided 
in  subpart  N  of  this  part. 

(iii)  Requirements  relating  to  fall 
protection  for  employees  performing 
steel  erection  work  in  buildings  are 
provided  in  subpart  R  of  this  part, 
(iv)  Requirements  relating  to  fall 
protection  for  employees  working  on 
certain  types  of  equipment  used  in 
tunneling  operations  are  provided  in 
subpart  S  of  this  part. 

(v)  Requirements  relating  to  fall 
protection  for  employees  engaged  in  the 
construction  of  electric  transmission 
and  distribution  lines  and  equipment 
are  provided  in  subpart  V  of  this  part. 

(vi)'Requirements  relating  to  fall 
protection  for  employees  working  on 
stairways  and  ladders  are  provided  in 
subpart  X  of  this  part. 

(3)  Section  1926.502  sets  forth  the 
requirements  for  the  installation, 
construction,  and  proper  use  of  fall 
protection  required  by  part  1926,  evcepi 
as  follows; 
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(i)  Performance  requirements  for 
guardrail  systems  used  on  scaffolds  and 
performance  requirements  for  falling 
object  protection  used  on  scaffolds  are 
provided  in  subpart  L  of  this  part. 

(ii)  Performance  requirements  for 
stairways,  stairrail  systems,  and 
handrails  are  provided  in  subpart  X  of 
this  part. 

(iii)  Additional  performance 
requirements  for  personal  climbing 
equipment,  lineman's  body  belts,  safety 
straps,  and  lanyards  are  provided  in 
Subpart  V  of  this  part. 

(4)  Section  1926.503  sets  forth 
requirements  for  training  in  the 
installation  and  use  of  fall  protection 
systems. 

(b)  Definitions. 

Anchorage  means  a  secure  point  of 
attachment  for  lifelines,  lanyards  or 
deceleration  devices. 

Body  belt  (safety  belt)  means  a  strajj 
with  means  both  for  securing  it  about 
the  waist  and  for  attaching  it  to  a 
lanyard,  lifeline,  or  deceleration  device. 

Body  harness  means  straps  which 
may  be  secured  about  the  employee  in 
a  manner  that  will  distribute  the  fall 
arrest  forces  over  at  least  the  thighs, 
pelvis,  waist,  chest  and  shoulders  with 
means  for  attaching  it  to  other 
components  of  a  personal  fall.arrest 
system. 

Buckle  means  any  device  for  holding 
the  body  belt  or  body  harness  closed 
around  the  employee's  body. 

Connector  means  a  device  which  is 
used  to  couple  (connect)  parts  of  the 
personal  fall  arrest  system  and 
positioning  device  systems  together.  It 
may  be  an  independent  component  of 
the  system,  such  as  a  carabinef,  or  it 
may  be  an  integral  component  of  part  of 
the  system  (such  as  a  buckle  or  dee-ring 
sewn  into  a  body  belt  orijody  harness, 
or  a  snap-hook  spliced  or'sewTi  to  a 
lanyard  or  self- retracting  lanyard). 

Controlled  access  zone  (CAZ)  means 
an  area  in  which  certain  work  (e.g., 
overhand  bricklaying)  may  take  place 
without  the  use  of  guardrail  systems, 
personal  fall  arrest  systems,  or  safety  net 
systems  and  access  to  the  zone  is 
controlled. 

Dangerous  equipment  means 
equipment  (such  as  pickling  or 
galvanizing  tanks,  degreasing  units, 
machineiry.  electrical  equipment,  and 
other  units)  which,  as  a  result  of  form 
or  function,  may  be  hazardous  to 
employees  who  fail  onto-or  into  such" 
equipment. 

Deceleration  device  means  any 
mechanism,  such  as  a  rope  grab,  rip- 
stitch  lanyard,  specially-woven  lanvard. 
tearing  or  deforming  lanyards, 
automatic  self-retracting  lifelines/ 
lanyards,  etc.,  which  serves  to  dissipate 


a  substantial  amount  of  energy  during  a 
fall  arrest,  or  othenvise  limit  the  energy 
imposed  on  an  employee  during  fall 
arrest. 

Deceleration  distance  means  the 
additional  vertical  distance  a  falling 
employee  travels,  excluding  lifeline 
elongation  and  free  fall  distance,  before 
stopping,  from  the  point  at  which  the 
deceleration  device  begins  to  operate.  It 
is  measured  as  the  distance  between  the 
location  of  an  employee's  body  belt  or 
body  harness  attachment  point  at  the 
moment  of  activation  (at  the  onset  of  fall 
arrest  forces)  of  the  deceleration  device 
during  a  fall,  and  the  location  of  that 
attachment  point  after  the  employee 
comes  to  a  full  stop. 

Equivalent  means  alternative  designs, 
materials,  or  methods  to  protect  against 
a  hazard  which  the  employer  can 
demonstrate  will  provide  an  equal  or 
greater  degree  of  safety  for  employees 
than  the  methods,  materials  or  designs 
specified  in  the  standard. 

Failure  means  load  refusal,  breakage, 
or  separation  of  component  parts.  Load 
refusal  is  the  point  where  the  ultimate 
strength  is  exceeded. 

Free  fall  means  the  act  of  falling 
before  a  personal  fall  arrest  system 
begins  to  apply  force  to  arrest  the  fall. 

Free  fall  distance  means  the  vertical 
displacement  of  the  fall  arrest 
attachment  point  on  the  employee's 
body  belt  or  body  harness  between  onset 
of  the  fall  and  just  before  the  system 
begins  to  apply  force  to  arrest  the  fall. 
This  distance  excludes  deceleration 
distance,  and  lifehne/lanyard 
elongation,  but  includes  any 
deceleration  device  slide  distance  or 
self-retracting  lifeline/lanyard  extension 
before  they  operate  and  fall  arrest  forces, 
occur. 

Guardrail  system  means  a  barrier 
erected  to  prevent  employees  from 
falling  to  lower  levels. 

Hole  means  a  gap  or  void  2  inches  (5.1 
cm)  or  more  in  its  least  dimension,  in 
a  floor,  roof,  or  other  walking/working 
surface. 

Infeasible  means  that  it  is  impossible 
to  perform  the  construction  work  using 
a  conventional  fall  protection  system 
(i.e.,  guardrail  system,  safety  net  system, 
or  personal  fall  arrest  system)  or  that  it 
is  technologically  impossible  to  use  anv 
one  of  these  systems  to  provide  fall 
protection. 

Lanyard  means  a  flexible  line  of  rope, 
wire  rope,  or  strap  which  generally  has 
a  connector  at  each  end  for  connecting 
the  body  belt  orbody  harness  to  a 
deceleration  device,  lifeline,  or 
anchorage. 

Leading  edge  means  the  edge  of  a 
floor,  roof,  or  formwork  for  a  floor  or 
other  walking/working  surface  (such  as 


the  deck)  which  changes  location  as 
additional  floor,  roof,  decking,  or 
formwork  sections  are  placed,  formed, 
or  constructed.  A  leading  edge  is 
considered  to  be  an  "unprotected  side 
and  edge"  during  periods  when  it  is  not 
actively  and  continuously  under 
construction. 

Lifeline  means  a  component 
consisting  of  a  flexible  line  for 
connection  to  an  anchorage  at  one  end 
to  hang  vertically  (vertical  lifeline),  or 
for  connection  to  anchorages  at  both 
ends  to -stretch  horizontally  (horizontal 
lifeline),  and  which  serves  as  a  means 
for  connecting  other  components  of  a 
personal  fall  arrest  system  to  the 
anchorage. 

Low-slope  roo/ means  a  roof  having  a 
slope  less  than  or  equal  to  4  in  12 
(vertical  to  horizontal). 

Lower  levels  means  those  areas  or 
surfaces  to  which  an  employee  can  fall. 
Such  areas  or  surfaces  include,  but  are 
not  limited  to,  ground  levels,  floors, 
platforms,  ramps,  runways,  excavations, 
pits,  tanks,  material,  water,  equipment, 
structures,  or  portions  thereof. 

Mechanical  equipment  means  all 
motor  or  human  propelled  wheeled 
equipment  used  for  roofing  work,  except 
wheelbarrows  and  mopcarts. 

Opening  means  a  gap  or  void  30 
inches  (76  cm)  or  more  high  and  18 
inches  (48  cm)  or  more  wide,  in  a  wall 
or  partition,  through  which  employees 
can  fall  to  a  lower  level. 

Overhand  bricklaying  and  related 
work  means  the  process  of  laying  bricks 
and  masonry  units  such  that  the  surface 
of  the  wall  to  be  jointed  is  on  the 
opposite  side  of  the  wall  from  the 
mason,  requiring  the  mason  to  lean  over 
the  wall  to  complete  the  work.  Related 
work  includes  mason  tending  and 
electrical  installation  incorporated  into 
the  brick  wall  during  the  overhand 
bricklaying  process. 

Personal  fall  arrest  system  means  a 
system  used  to  arrest  an  employee  in  a 
fall  from  a  working  level.  It  consists  of 
an  anchorage,  connectors,  a  body  belt  or 
body  harness  and  may  include  a 
lanyard,  deceleration  device,  lifeline,  or 
suitable  combinations  of  these.  As  of 
Ianuar>-  1 .  1998,  the  use  of  a  body  belt 
for  fall  arrest  is  prohibiti-ci. 

Positioning  device  systfin  means  a 
body  belt  or  body  harness  system  rigged 
to  allow  an  omployro  to  be  supported 
on  an  elevated  vrrtical  .surfare.  such  as 
a  wall,  and  work  u  ith  both  hands  free 
while  loaning. 

Rope  grab  means  a  deceleration 
device  which  travels  on  a  lifeline  and 
automatically,  by  friction,  engages  the 
lifeline  and  locks  so  as  to  arrest  the  fnll  * 
of  an  employee.  A  rope  grab  usual  1\ 
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jrikcii 
lelel  ] 


employs  the  prikdple  of  iaertial 
locidng,  cam/level  locking,  or  both. 

Roofmea.ns  tJie  exterior  sur£ace  on  the 
top  of  a  buildiag.  This  does  aot  include 
floors  or  fonnwi  >rk  which,  becaoise  a 
biulding  has  no  been  completed, 
temporarily  became  the  top  surface  of  a 
building. 

Roofing  work  means  the  hoisting, 
storage,  applica  ion,  and  removal  of 
roofing  materials  and  equipment, 
including  relatep  insulation,  sheet 
metal,  and  vapc*  barrier  work,  but  not 
including  the  cdnstruction  of  the  roof 
deck. 

Safety-wonitaing  system  means  a 
safety  system  inl  which  a  competent 
person  is  responsible  for  recognizing 
and  warning  employees  of  fall  hazards. 

Sdf-retractint  lifeline/hmyani  means 
a  deceleration  device  containing  a 
drum-wound  line  which  can  be  slowly 
extracted  from,  pr  retracted  onto,  the 
drum  under  sh^it  tension  during 
normal  employ*  c  movement,  and 
which,  after  om  et  of  a  fell, 
automatically  k  cks  the  drum  and 
arrests  the  fell. 

Snaphook  me  ms  a  connector 
comprised  of  a  1  look-shaped  member 
with  a  rionnariy  closed  keeper,  or 
similar  airangeitient,  which  may  be 
opened  to  permit  the  hook  to  receive  an 
object  and,  whe|>  released, 
automatically  closes  to  retain  the  object. 
Snaphooks-aie  generally  one  of  two 
types:  ] 

(1)  The  locking  type  with  a  self- 
closing,  self-locking  keeper  which 
remains  closed  and  locked  until 
unlocked  and  pressed  open  for 
connection  or  disconnection;  or 

(2)  The  non-lacking  type  with  a  self- 
closing  keeper  ^hich  remains  closed 
until  pressed  oj  en  for  connection  or 
disconnectioD. ,  Vs  of  January  1.  1998, 
the  use  of  a  non  locking  snaphook  as 
part  of  personalj  fall  arrest  systems  and 
positioning  dev  ce  systems  is 
prohibited. 

Steep  roof  me  ana  a  roof  having  a  slope 
greater  than  4  it :  12  (vertical  to 
horizontal). 

Toeboard  me)  ins  a  low  protective 
barrier  that  will  prevent  the  fall  of 
materials  and  e<  uipment  to  lower  levels 
and  provide  pre  lection  from  fells  for 
personnel. 

Unprotected ;  ides  and  edges  means 
any  side  or  edg<  (except  at  entrances  to 
points  of  acces.s  I  of  a  walking/working 
surface,  e.g.,  flo  )r,  roof,  ramp,  or 
runway  where  t  lere  is  no  wall  or 
■guardrail  syster  i  at  least  39  inches  (1.0 
m)  high. 

Wmking/won  ing  surface  means  any 
surface,  whethe  r  horizontal  or  vertical 
on  which  an  en  ployee  walks  or  works, 
including,  but  i  ot  limited  to,  floors. 


roofs,  ramps,  bridges,  runways, 
formwork  and  concrete  reinforcing  steel 
but  not  including  ladders,  vehicles,  or 
trailers,  on  which  employees  must  be 
located  in  cmler  to  perform  their  job 
duties. 

Warning  line  system  means  a  barrier 
erected  on  a  roof  to  warn  employees  that 
they  are  approaching  an  unprotected 
roof  side  or  edge,  and  which  designates 
an  area  in  which  roofing  vtosV.  may  take 
place  without  the  use  of  guardrail,  body 
belt,  or  safety  net  systems  to  protect 
employees  in  the  area. 

Work  area  means  that  portion  of  a 
walking/working  surfece  where  job 
duties  are  being  performed. 

§  1926.501    Duty  to  have  fait  protection. 

(a)  General.  (1)  This  section  sets  forth 
requirements  for  employers  to  provide 
fall  protection  systems.  All  fell 
protection  required  by  this  section  shall 
conform  to  the  criteria  set  forth  in 
§  1926.502  of  this  subpart. 

(2)  The  employer  shall  determine  if 
the  walking/working  surfaces  on  which 
its  employees  are  to  work  have  the 
strength  and  structiu-al  integrity  to 
support  employees  safely.  Employees 
shall  be  allowed  to  work  on  those 
surfaces  only  when  the  surfaces  have 
the  requisite  strength  and  structural 
integrity. 

{b)(l)  Unprotected  sides  and  edges. 
Each  employee  on  a  walking/working 
siuface  (horizontal  and  vertical  surfece) 
with  an  unprotected  side  or  edge  which 
is  6  feet  (1.8  m)  or  more  above  a  lower 
level  shall  be  protected  from  falhng  by 
the  use  of  guardrail  systems,  safety  net 
systems,  or  personal  fell  arrest  systems. 

(2)  Leading  edges,  (i)  Each  employee 
who  is  constructing  a  leading  edge  6  feet 
(1.8  m)  or  more  above  lower  levels  shall 
be  protected  from  felling  by  guardrail 
systems,  safety  net  systems,  or  personal 
fall  arrest  systems.  Exception;  When  the 
employer  can  demonstrate  that  it  is 
infeasible  or  creates  a  greater  hazard  to 
use  these  systems,  the  employer  shall 
develop  and  implement  a  fall  protection 
plan  which  meets  the  requirements  of 
paragraph  (k)  of  §  1926.502. 

NotK  There  is  a  presumprion  that  it  is 
feasible  and  will  not  create  a  greater  hazard 
to  implement  at  least  one  of  the  above-listed 
fall  protection  systems.  Accordingly,  the 
employer  has  the  burden  oi  establishing  that 
it  is  appropriate  to  implement  a  fall 
protection  plan  which  complies  with 
§  1926.502(k)  for  a  particular  workplace 
situation,  in  lieu  of  implemenUng  any  of 
those  systems. 

(ii)  Each  employee  on  a  walking/ 
working  surface  6  feet  (1.8  m)  or  more 
above  a  lower  level  where  leading  edges 
are  under  construction,  but  who  is  not 
engaged  in  the  leading  edge  work,  shall 


be  protected  from  fellii^  by  a  guardrail 
system,  safety  net  system,  or  personal 
fall  arrest  system.  If  a  guardrail  system 
is  chosen  to  provide  the  fell  protection, 
and  a  controlled  access  zone  has  already 
been  estabUshed  for  leading  edge  work, 
the  control  line  may  be  used  in  lieu  of 
a  guardrail  along  the  edge  that  parallels 
the  leading  edge. 

(3)  Hoist  areas.  Each  employee  in  a 
hoist  area  shall  be  protected  from  falling 
6  feet  (1.8  m)  or  more  to  lower  levels  by 
guardrail  systems  or  personal  fall  arrest 
systems.  If  guardrail  systems,  [or  chain, 
gate,  or  guardrail]  or  portions  diereof, '. 
are  removed  to  facilitate  the  hoisting 
operation  (e.g.,  diuing  landing  of 
materials),  and  an  employee  must  lean 
through  the  access  opening  or  out  over 
the  edge  of  the  access  opening  [ttr 
receive  or  guide  equipment  and 
materials,  for  example),  that  emploj'ee 
shall  be  protected  from  fall  hazaids  by 

a  personal  fall  arrest  system. 

(4)  Holes,  (i)  Each  employee  on 
walking/working  surfaces  shall  be 
protected  from  falling  through  holes 
(including  skylights)  more  than  6  feet 
(1.8  m)  above  lower  levels,  by  personal 
fall  arrest  systems,  covers,  or  guardrail 
systems  erected  aroimd  such  holes. 

(ii)  Each  employee  on  a  walking/    ' 
working  surface  shall  be  protected  from 
tripping  in  or  stepping  into  or  through 
holes  (including  skylights)  by  covers. 

(iii)  Each  employee  on  a  walking/ 
working  surface  shall  be  protected  from 
objects  falling  through  holes  (including 
skylights)  by  covers. 

(5)  Formwork  and  reinforcing  steel. 
Each  employee  on  the  face  of  formwork 
or  reinforcing  steel  shall  be  protected 
from  falling  6  feet  (1.8  m)  or  more  to 
lower  levels  by  personal  fell  arrest 
systems,  safety  net  systems,  or 
positioning  device  systems. 

(6)  Ramps,  runways,  and  other 
walkways.  Each  employee  on  ramps, 
runways,  and  other  walkways  shall  be 
protected  from  falling  6  feet  (1.8  m)  or 
more  to  lower  levels  by  guardrail 
systems. 

(7)  Excavations,  (i)  Each  employee  at . 
the  edge  of  an  excavation  6  feet  (1.8  m) 
or  more  in  depth  shall  be  protected  from 
falling  by  guardrail  systems,  fences,  or 
barricades  when  the  excavations  are  not 
readily  seen  because  of  plant  growth  or 
other  visual  barrier; 

(ii)  Each  employee  at  the  edge  of  a 
well,  pit,  shaft,  and  similar  excavation 
6  feet  (1.8  m)  or  more  in  depth  shall  be 
protected  from  felling  by  guardrail 
systems,  fences,  barricades,  or  covers- 

(8)  Dangerous  equipment,  (i)  Each 
employee  less  than  6  feet  (1.8  m)  above 
dangerous  equipment  shall  be  protected 
from  falling  into  or  onto  the  dangerotis 
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■  p',  ..pment  by  guardrail  systems  or  by 
equipment  guards. 

(ii)  Each  employee  6  feet  (1.8  m)  or 
more  above  dangerous  equipment  shall 
be  protected  from  fall  hazards  by 
guardrail  systems,  personal  fall  arrest 
systems,  or  safety  net  systems. 

(9)  Overhand  bricklaying  and  related 
vwrk.  (i)  Except  as  otherwise  provided 
in  paragraph  fb)  of  this  section,  each 
employee  performing  overhand 
bricklaying  and  related  work  6  feet  (1.8 
m)  or  more  above  lower  levels,  shall  be 
protected  from  falling  by  guardrail 
systems,  safety  net  systems,  personal 
fall  arrest  systems,  or  shall  work  in  a 
controlled  access  zone. 

(ii)  Each  employee  reaching  more 
than  10  inches  (25  cm)  below  the  level 
of  the  walking/working  surface  on 
which  they  are  working,  shall  be 
protected  from  falling  by  a  guardrail 
system,  safety  net  system,  or  personal 
fall  arrest  system. 

Note:  Bricklaying  operations  performed  on 
scaffolds  are  regulated  by  subpart  L —    .. 
Scaffolds  of  this  part. 

(10)  Roofing  work  on  Low-slope  roofs. 
Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  each 
employee  engaged  in  roofing  activities 
on  low-slope  roofs,  with  unprotected 
sides  and  edges  6  feet  (1.8  m)  or  more 
above  lower  levels  shall  be  protected 
from  falling  by  guardrail  systems,  safety 
net  systems,  personal  fall  arrest  systems, 
or  a  combination  of  warning  line  system 
and  guardrail  system,  warning  line 
system  and  safety  net  system,  or 
warning  line  system  and  personal  fall 
arrest  system,  or  warning  line  system 
and  safety  monitoring  system.  Or,  on 
roofs  50-feet  (15.25  m)  or  less  in  width 
(see  Appendix  A  to  subpart  M  of  this 
part),  the  use  of  a  safety  monitoring 
system  alone  (i.e.  without  the  warning 
line  system)  is  permitted. 

(11)  Steep  roofs.  Each  employee  on  a 
steep  roof  with  unprotected  sides  and 
edges  6  feet  (1.8  m)  or  more  above  lower 
levels  shall  be  protected  from  falling  by 
guardrail  systems  with  toeboards,  safety 
net  systems,  or  personal  fall  arrest 
systems. 

(12)  Precast  concrete  erection.  Each 
employee  engaged  in  the  erection  of 
precast  concrete  members  (including, 
but  not  limited  to  the  erection  of  wall 
panels,  columns,  beams,  and  floor  and 
roof  "tees")  and  related  operations  such 
as  grouting  of  precast  concrete  members, 
who  is  6  feet  (1.8  m)  or  more  abovR 
lower  levels  shall  be  protected  from 
falling  by  guardrail  systems,  safety  net 
systems,  or  personal  fall  arrest  systems, 
unless  another  provision  in  paragraph 
(b)  of  this  section  provides  fur  an 
alternative  fall  protection  measure. 


Exception:  When  the  employer  can 
demonstrate  that  it  is  infeasible  or 
creates  a  greater  hazard  to  use  these 
systems,  the  employer  shall  develop  and 
implement  a  fall  protection  plan  which 
meets  the  requirements  of  paragraph  (k) 
of  §1926.502. 

Note:  There  is  a  presumption  that  it  is 
feasible  and  will  not  create  a  greater  hazard 
to  implement  at  least  one  of  the  above-listed 
fall  protection  systems.  Accordingly,  the 
employer  has  the  burden  of  establishing  that 
it  is  appropriate  to  implement  a  fall 
protection  plan  which  complies  with 
§  1926.502(k)  for  a  particular  workplace 
situation,  in  lieu  of  implementing  any  of 
those  systems. 

(13)  Residential  construction.  Each 
employee  engaged  in  residential 
construction  activities  6  feet  (1.8  m)  or 
more  above  lower  levels  shall  be 
protected  by  guardrail  systems,  safety 
net  system,  or  personal  fall  arrest  system 
unless  another  provision  in  paragraph 
(b)  of  this  section  provides  for  an 
alternative  fall  protection  measure. 
Exception:  When  the  employer  can 
demonstrate  that  it  is  infeasible  or 
creates  a  greater  hazard  to  use  these 
systems,  the  employer  shall  develop  and 
implement  a  fall  protection  plan  which 
meets  the  requirements  of  paragraph  (k) 
of  §1926.502. 

Note:  There  is  a  presumption  that  it  is 
feasible  and  will  not  create  a  greater  hazard 
to  implement  at  least  one  of  the  above-listed 
fall  protection  systems.  Accordingly,  the 
employer  has  the  burden  of  establishing  that 
it  is  appropriate  to  implement  a  fall 
protection  plan  which  complies  with 
§1926.502(k)  for  a  particular  workplace 
situation,  in  lieu  of  implementing  any  of 
those  systems. 

(14)  Wall  openings.  Each  employee 
working  on,  at,  above,  or  near  wall 
openings  (including  those  with  chutes 
attached)  where  the  outside  bottom  edge 
of  the  wall  opening  is  6  feet  (1.8  m)  or 
more  above  lower  levels  and  the  inside 
bottom  edge  of  the  wall  opening  is  less 
than  39  inches  (1.0  m)  above  the 
walking/working  surface,  shall  be 
protected  from  falling  by  the  use  of  a 
guardrail  system,  a  safety  net  system,  or 
a  personal  fall  arrest  system. 

(15)  Walking/working  surfaces  not 
otherwise  addressed.  Except  as  provided 
in  §  1926.500(a)(2)  or  in  §  1926.501 
(b)(1)  through  (b)(14),  each  employee  on 
a  walking/working  surface  6  feet  (1.8  m) 
or  more  above  lower  levels  shall  be 
protected  from  falling  by  a  guardrail 
system,  safety  net  system,  or  personal 
fall  arrest  system. 

(c)  Protection  from  falling  objects. 
When  an  employee  is  exposed  to  falling 
objects,  the  employer  shall  have  each 
employee  wear  a  hard  hat  and  shall 


implement  one  of  the  following 
measures: 

(1)  Erect  toeboards,  screens,  or 
guardrail  systems  to  prevent  objects 
irom  falling  from  higher  levels;  or, 

(2)  Erect  a  canopy  structure  and  keep 
potential  fall  objects  far  enough  from  the 
edge  of  the  higher  level  so  that  those 
objects  would  not  go  over  the  edge  if 
they  were  accidentally  displaced;  or. 

(3)  Barricade  the  area  to  which  objects 
could  fall,  prohibit  employees  from 
entering  the  barricaded  area,  and  keep 
objects  that  may  fall  far  enough  away 
from  the  edge  of  a  higher  level  so  that 
those  objects  would  not  go  over  the  edge 
if  they  were  accidentally  displaced. 

§  1926.502    Fall  protection  systems  criteria 
and  practices. 

(a)  General.  (1)  Fall  protection 
systems  required  by  this  part  shall 
comply  with  the  applicable  provisions 
of  this  section. 

(2)  Employers  shall  provide  and 
install  all  fall  protection  systems 
required  by  this  subpart  for  an 
employee,  and  shall  comply  with  all 
other  pertinent  requirements  of  this 
subpart  before  that  employee  begins  the 
work  that  necessitates  the  fall 
protection. 

(b)  Guardrail  systems.  Guardrail 
systems  and  their  use  shall  comply  with 
the  following  provisions: 

(1)  Top  edge  height  of  top  rails,  or 
eqiiivalent  guardrail  system  members, 
shall  be  42  inches  (1.1  m)  plus  or  minus 
3  inches  (8  cm)  above  the  walking/ 
working  level.  When  conditions 
warrant,  the  height  of  the  top  edge  may 
exceed  the  45-inch  height,  provided  the 
guardrail  system  meets  all  other  criteria 
of  this  paragraph  (  ). 

Note:  When  employees  are  using  stilts,  the 
lop  edge  height  of  the  top  rail,  or  equivalent 
member,  shall  be  increased  an  amount  equal 
to  the  height  of  the  stilts. 

(2)  Midrails.  screens,  mesh, 
intermediate  vertical  members,  or 
equivalent  intermediate  structural 
members  shall  be  installed  between  the 
lop  edge  of  the  guardrail  system  and  the 
walking/working  surface  when  there  is 
no  wall  or  parapet  wall  at  least  21 
inches  (53  crn)  high. 

(i)  Midrails.  when  used,  shall  bp 
installed  at  a  height  midway  between 
the  top  edge  of  the^Uardrail  system  and 
the  walking/working  level. 

(ii)  Screens  and  mesh,  when  used, 
shall  extend  from  the  top  rail  to  thf 
walking/working  level  and  along  the 
entire  opening  between  lop  raii 
supports. 

(iii)  Intermediate  members  (such  as 
balusters),  when  used  between  posts, 
shall  be  not  more  than  19  inches  (48  cmj 
apart. 


40734 


al  Re^ster  /  Vol.  59,  No.  152  /  Tuesday.  August  9,  1994  /  Rules  and  Regulations 


(iv)  Other  str  [idural  members  (such  as 
additional  midrails  and  architectural 
panels)  shall  be  installed  such  that  there 
are  no  openings  in  the  guardrail  system 
that  are  more  tisui  19  inches  (.5  m) 
wide. 

(3)  Guardrail] systems  shall  be  capable 
of  withstanding,  without  failure,  a  force 
of  at  least  200  pounds  (890  N)  applied 
within  2  inches  (5.1  cm)  of  the  top  edge, 
in  any  outwardjor  downward  direction, 
at  any  point  aldng  the  top  edge. 

(4)  When  thejZOO  pound  (890  N)  test 
load  specified  i  a  paragraph  (b)(3)  of  this 
section  is  appli  }d  in  a  downward 
direction,  the  t(  ip  edge  of  the  guardrail 
shall  not  deflec  t  to  a  height  less  than  39 
inches  (1.0  m)  i  hove  the  walking/ 
working  leveL  Guardrail  system 
components  se  ected  and  constructed  in 
accordance  wit  i  the  Appendix  B  to 
subpart  M  of  th  is  part  will  be  deemed 
to  meet  this  ret  uirement 

(5)  Midrails,  screens,  mesh, 
intermediate  v«  rtical  members,  solid 
panels,  and  eqi  ivalent  structural 
members  shall  je  capable  of 
withstanding,  \  rithout  failure,  a  force  of 
at  least  150  poi  nds  (666  N)  applied  in 
any  downward  or  outward  direction  at 
any  point  alonf  the  midrail  or  other 
member. 

(6)  Guardrail  systems  shall  be  so 
surfaced  as  to  p  revent  injury  to  an 
employee  from  punctures  or  lacerations, 
aiid  to  prevent  aiaceing  of  ciothing. 

(7)  Tne  ends  af  all  top  rails  and 
midrails  shall  r  ot  overhang  the  terminal 
posts,  except  w  lere  such  overhang  does 
not  constitute  a  projection  hazard. 

(8)  Steel  banc  ing  and  plastic  banding 
shall  not  be  use  d  as  top  rails  or  midrails. 

(9)  Top  rails  ind  midrails  shall  be  at 
least  one-quart(  r  inch  (0.6  cm)  nominal 
diameter  or  thii  ikness  to  prevent  cuts 
and  lacerations  If  wire  rope  is  used  for 
lop  rails,  it  sha  I  be  flagged  at  not  more 
than  6-foot  inte  -vals  with  high-visibility 
material. 

(10)  When  gi;  ardrail  systems  are  used 
at  hoisting  area  >,  a  chain,  gate  or 
removable  guai  drail  section  shall  be 
placed  across  t  le  access  opening 
between  guard:  ail  sections  when 
hoisting  operat  ons  are  not  taking  place. 

(11)  When  g;  ardrail  systems  are  used 
at  holes,  they  s  lall  be  erected  on  all 
unprotected  sic  es  or  edges  of  the  hole. 

(12)  When  gi  ardrail  systems  are  used 
around  holes  u:  ed  for  the  passage  of 
materials,  the  h  ale  shall  have  not  more 
than  two  sides  )rovided  with  removable 
guardrail  sectic  as  to  allow  the  passage 
of  materials.  W  len  the  hole  is  not  in 
use.  it  shall  be  i  :losed  over  with  a  rover, 
or  a  guardrail  s  'stem  shall  be  provided 
along  all  unpro  ected  sides  or  edges. 

(13)  When  gu  irdrail  systems  are  used 
around  holes  w  lich  are  used  as  points 


of  access  (such  as  ladderways),  they 
shall  be  provided  with  a  gate,  or  be  so 
offset  that  a  person  cannot  walk  directly 
into  the  hole. 

(14)  Guardrail  systems  used  on  ramps 
and  runways  shall  be  erected  along  each 
unprotected  side  or  edge. 

(15)  Manila,  plastic  or  synthetic  rope 
being  used  for  top  rails  or  midrails  shall 
be  inspected  as  frequently  as  necessary 
to  ensure  that  it  continues  to  meet  the 
strength  requirements  of  paragraph 
(b)(3)  of  this  section. 

(c)  Safety  net  systems.  Safety  net 
systems  and  their  use  shall  comply  with 
the  following  provisions: 

(1)  Safety  nets  shall  be  installed  as 
close  as  practicable  under  the  walking/ 
working  surface  on  which  employees 
are  working,  but  in  no  case  more  than 
30  feet  (9.1  m)  below  such  level.  When 
nets  are  used  on  bridges,  the  potential 
fall  area  from  the  walking/working 
surface  to  the  net  shall  be  unobstructed. 

(2)  Safety  nets  shall  extend  outward 
from  the  outermost  projection  of  the 
work  surface  as  follows: 


Minimum  required 

Vertical  cftstance  from 

horizontal  distance  of 

working  level  to  hon- 

outef  ecjge  of  net  from 

zontal  pJare  of  net 

the  edge  ot  the  worth- 

ing surface 

Up  to  5  feet  

8  feet. 

More  than  5  feet  up 

10  feet. 

to  10  feel. 

More  than  10  feet 

13  feet. 

(3)  Safety  nets  shall  be  installed  with 
sufficient  clearance  under  them  to 
prevent  contact  with  the  surface  or 
structures  below  when  subjected  to- an 
impact  force  equal  to  the  drop  test 
spe<;ified  in  paragraph  (c)(4)  of  this 
section. 

(4)  Safety  nets  and  their  installations 
shall  be  capable  of  absorbing  an  impact 
force  equal  to  that  produced  by  the  drop 
test  specified  in  paragraph  (c)(4)(i)  of 
this  section. 

(i)  Except  as  provided  in  paragraph 
(c)(4)(ii)  of  this  section,  safety  nets  and 
safety  net  installations  shall  be  drop- 
tested  at  the  jobsite  after  initial 
in.stallation  and  before  being  used  as  a 
fall  protection  system,  whenever 
relocated,  after  major  repair,  and  at  6- 
month  intervals  if  left  in  one  place.  The 
drop-test  shall  consist  of  a  400  pound 
(180  kg)  bag  of  sand  30  ±  2  inches  (76 
±  5  cm)  in  diameter  dropped  into  the  net 
from  the  highest  walking/working 
surface  at  which  employees  are  exposed 
to  fall  hazards,  but  not  from  less  than  42 
inches  (1.1  m)  above  that  level. 

(ii)  When  the  employer  can 
demonstrate  that  it  is  unreasonable  to 
perform  the  drop-test  required  by 
paragraph  (c)(4)(i)  of  this  section,  the 


employer  (or  a  designated  competent 
person)  shall  certify  that  the  net  and  net 
installation  is  in  compliance  with  the 
provisions  of  paragraphs  (cH3)  and 
(c)(4)(i)  of  this  secticm  by  preparing  a 
certification  record  prior  to  the  net 
being  used  as  a  fall  protection  system. 
The  certification  record  must  include  an 
identification  of  the  net  and  net 
installation  for  which  the  certification 
record  is  being  prepared;  the  date  that 
it  was  determined  that  the  identified  net 
and  net  installation  were  in  compliance 
with  paragraph  (c)(3)  of  this  section  and 
the  signature  of  the  person  making  the 
determination  and  certification.  The 
most  recent  certification  record  for  each 
net  and  net  installation  shall  be 
available  at  the  jobsite  for  inspection. 

(5)  Defective  nets  shall  not  be  used. 
Safety  nets  shall  be  inspected  at  least 
once  a  week  for  wear,  damage,  and  other 
deterioration.  Defective  components 
shall  be  removed  from  service.  Safety 
nets  shall  also  be  inspected  after  aiiy 
occurrence  which  could  affecrt  the 
integrity  of  the  safety  net  system.' 

(6)  Materials,  scrap  pieces, 
equipment,  and  tools  which  have  fallen 
into  the  safety  net  shall  be -removed  as 
soon  as  possible  from  the  net  and  at 
least  before  the  next  work  shift. 

(7)  The  maximum  size  of  each  safety 
net  mesh  opening  shall  not  exceed  36 
square  inches  (230  em^)  nor  be  longer 
than  6  inches  (15  cm)  on  any  side,  and 
the  operiing,  measured  center-to-center 
of  mesh  ropes  or  webbing,  shall  not  be 
longer  than  6  inches  (15  cm).  All  mesh 
crossings  shall  be  secured  to  prevent 
enlargement  of  the  mesh  opening. 

(8)  Each  safety  net  (or  section  of  it) 
shall  have's  border  rope  for  webbing 
with  a  minimum  brcaki.Tg  strength  of 
5,000  pou.ads  (22.2  kN). 

(9)  Connections  between  safety  nL't 
panels  shall  be  as  .strong  as  integral  not 
components  and  shall  be  spaced  not 
more  than  6  inches  (15  cm)  apart. 

(d)  Personal  fall  arrest  systtuns. 
Personal  fall  arrest  systems  and  their 
use  shall  comply  with  the  provisions  set 
forth  below.  Effective  January  1. 1998, 
body  belts  are  not  acceptable  as  part  of 
a  personal  fall  arrest  system.  Note:  The; 
use  of  a  body  belt  in  a  positioning 
device  system  is  acceptable  and  is 
regulated  under  paragraph  (e)  of  this 
section. 

(1)  Connectors  shall  be  drop  forged, 
pressed  or  formed  steel,  or  made  of 
equivalent  materials. 

(2)  Connectors  shall  have  a  cornision- 
resistant  finish,  and  all  surfaces  and    , 
edges  shall  be  smooth  to  prevent 
damage  to  interfacing  parts  of  the 
svsfom. 
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(3)  Dee-rings  and  snaphooks  shall 
have  a  minimum  tensile  strength  of 
5.000  pounds  (22.2  kN). 

(4)  Dee-rings  and  snaphotrfts  shall  be 
proof-tested  to  a  minimum  tensile  load 
of  3.600  pounds  (16  kN)  without 
cracking,  breaking,  or  taking  permanent 
deformation. 

(5)  Snaphooks  shall  be  sized  to  be 
compatible  with  the  member  to  which 
they  are  connected  to  prevent 
unintentional  disengagement  of  the 
snaphook  by  depression  of  the 
snaphook  keeper  by  the  cormected 
member,  or  shall  be  a  locking  type 
snaphook  designed  and  used  to  prevent 
disengagement  of  the  snaphook  by  the 
contact  of  the  snaphook  keeper  by  the 
connected  member.  Effective  January  1, 
1998,  only  locking  t3T3e  snaphooks  shall 
be  used. 

(6)  Unless  the  snaphook  is  a  locking 
type  and  designed  for  the  following 
connections,  snaphooks  shall  not  be 
engaged: 

(i)  directly  to  webbing,  rope  or  wire 
rope; 

(ii)  to  each  other; 

(iii)  to  a  dee-ring  to  whicJi  another 
snaphook  or  other  connector  is  attached; 

(iv)  to  a  horizontal  lifeline;  or 

(v)  to  any  object  which  is 
incompatibly  shaped  or  dimensioned  in 
relation  to  the  snaphcxjk  such  that 
unintentional  disengagement  could 
occur  by  the  connected  object  being  able 
to  depress  the  snaphook  keeper  and 
release  itself. 

(7)  On  suspended  scaffolds  or  similar 
work  platforms  with  horizontal  lifelines 
whicJi  may  become  vertical  lifelines,  the 
devices  used  to  connect  to  a  horizontal 
lifeline  shall  be  capable  of  locking  in 
both  directions  on  the  lifeline. 

(8)  Horizontal  Hfelines  shall  be 
designed,  installed,  and  used,  under  the 
supervision  of  a  qualified  person,  as 
part  of  a  complete  personal  fall  arrest 
system,  which  maintains  a  safety  factor 
of  at  least  two. 

(9)  Lanyards  and  vertical  hfelines 
shall  have  a  minimum  breaking  strength 
of  5,000  pounds  (22.2  kN). 

(10)  (i)  Except  as  provided  in 
paragraph  (d)(10)(ii)  of  this  section, 
when  vertical  hfeUnes  are  used,  each 
employee  shall  be  attached  to  a  separate 
lifehne. 

{ii)  During  the  construction  of  elevator 
sha^s,  two  employees  may  be  attached 
to  the  same  lifeline  in  the  hoistway, 
provided  bodi  employees  are  working 
atop  a  folse  car  that  is  equipped  with 
guardrails;  the  strength  of  the  lifeline  is 
10,000  pounds  [5,000  poimds  per 
employee  attached]  (44.4  kN);  and  all 
other  criteria  specified  in  this  paragraph 
for  lifelines  have  been  met. 


(11)  Lifelines  shall  be  protected 
against  being  cut  or  abraded. 

(12)  Self-retracting  lifelines  and 
lanyards  which  automatically  limit  free 
fall  distance  to  3  feet  (0,61  m)  or  less 
shall  be  capable  of  sustaining  a 
minimum  tensile  load  of  3,0(M)  pounds 
(13.3  kN)  applied  to  the  device  with  the 
hfeline  or  lanyard  in  the  fully  extended 
position. 

(13)  Self-retracting  hfelines  and 
lanyards  which  do  not  hmit  free  fall 
distance  to  2  feet  (0.61  m)  or  less, 
ripstitch  lanyards,  and  tearing  and 
deforming  lanyards  shall  be  capable  of 
sustaining  a  minimum  tensile  load  of 
5,000  pounds  (22.2  kN)  applied  to  the 
device  with  the  lifeline  or  lanyard  in  the 
fully  extended  position. 

(14)  Ropes  and  straps  (webbing)  used 
in  lanyards,  lifthnes,  and  strength 
components  of  body  belts  and  body 
harnesses  shall  be  made  from  synthetic 
fibers. 

(15)  Anchorages  used  for  attachment 
of  personal  fall  arrest  equipment  shall 
be  independent  (rf  any  anchorage  being 
used  to  support  or  suspend  platforms 
and  capable  of  supporting  at  least  5,000 
poimds  (22.2  kN)  per  employee 
attached,  or  shall  be  designed,  installed, 
and  used  as  follows: 

(i)  as  part  of  a  complete  personal  fall 
arrest  system  which  maintains  a  safety 
factor  of  at  least  two;  and 

(ii)  under  the  super\'ision  of  a 
qualified  person. 

(16)  Personal  fall  arrest  systems,  when 
stopping  a  fall,  shall: 

(i)  limit  maximum  arresting  force  on 
an  employee  to  900  pounds  (4  kN)  when 
used  with  a  body  belt; 

(ii)  Umit  maximum  arresting  force  on 
an  employee  to  1,800  pounds  (8  kN) 
when  used  with  a  body  harness; 

(iii)  be  rigged  such  that  aii  employee 
can  neither  free  fall  more  than  6  feet  (1.8 
m).  nor  contact  any  lower  level; 

(iv)  bring  an  employee  to  a  complete 
stop  and  limit  maximum  deceleration 
distance  an  employee  travels  to  3.5  feet 
(1.07  m);  and, 

(v)  have  sufficient  strength  to 
withstand  twice  the  potential  impact 
energy  of  an  employee  free  falling  a 
distance  of  6  feet  (1.8  m).  or  the  free  fall 
distance  permitted  by  the  system, 
whichever  is  less. 

Note:  If  the  personal  fall  arrest  system 
meets  the  criteria  and  protocols  contained  in 
Appendix  C  to  subpart  M,  and  if  the  isyslefti 
is  being  used  by  an  employee  having  a 
combined  person  and  tool  v?eigbt  ofless  than 
310  pounds  (140  kg),  the  system  will  be 
considered  to  be  in  cMmpliance  with  the 
provisions  of  paragraph  (d)(16)  of  this 
section.  If  the  system  is  u.sed  by  an  employee 
having  a  combined  tool  and  body  weight  of 
310  pounds  (140  kg)  or  more,  then  th* 


employer  must  appropriately  modify  the 
criteria  and  protocols  of  the  Appendix  to 
provide  proper  protect  ion  far  such  hea\-icr 
weights,  or  the  system  will  not  be  deemed  to 
be  in  compliance  with  the  requirements  of 
paragraph  (d)(16)  of  this  section. 

(17)  The  attachment  point  of  the  body 
belt  shall  be  located  in  the  center  of  the 
wearer's  back.  The  attachment  point  of 
the  body  harness  shall  be  located  in  the 
center  of  the  wearer's  back  near 
shoulder  level,  cjr  above  the  w^irer's 
head. 

(18)  Body  belts,  harnesses,  and 
components  shall  be  used  only  for 
employee  protection  (as  part  of  a        *• 
personal  fall  arrest  system  or 
positioning  device  system)  and  not  to 
hoist  materials. 

(19)  Personal  fall  arrest  systems  and 
components  subjected  to  impact  loading 
shall  be  immediately  removed  from 
service  and  shall  not  be  used  again  for 
employee  protection  until  inspected  and 
determined  by  a  competent  person  to  be 
undamaged  and  suitable  for  reu.<;e. 

(20)  The  employer  shall  provide  for 
prompt  rescue  of  employees  in  the  event 
of  a  fall  or  shall  assure  that  employees 
are  able  to  rescue  themselves. 

(21)  Personal  fall  arrest  systems  shall 
be  inspected  prior  to  each  use  for  wear, 
damage  and  other  dete.noration,  and 
defective  components  shall  be  removed 
from  service. 

(22)  Body  belts  shall  be  at  least  one 
and  five-eighths  (IVb)  inches  (4.1  en;) 
wide. 

(23)  Personal  fall  arrest  systems  shall 
not  be  attached  to  guardrail  systems,  ntw 
shall  they  be  attached  to  hoists  except 
as  specified  in  other  subparts  of  this 
Part. 

(24)  When  a  personal  fall  arrest 
system  is  used  at  hoist  areas,  it  shiill  be 
rigged  to  allow  the  movement  of  the 
employee  only  as  far  as  the  edge  of  the 
walking/woridng  surface. 

(e)  Positioning  device  systems. 
Positioning  device  .<;ystenis  and  their  use 
shall  conform  to  the  following 
provisions: 

(1)  Positioning  devices  shall  be  rigged 
such  that  an  employee  cannot  free  fall 
more  than  2  feet  (.9  m). 

(2)  Positioning  devices  shall  be 
secured  to  an  anchorage  capable  of 
supporting^at  least  twice  the  potential 
impact  load  of  an  employee's  fall  or 

'3.000  pounds  (13.3  kN).  whichever  is 
greater. 

(3)  Connectors  shall  be  drop  forged, 
pressed  or  formed  steel,  or  made  of 
equivalent  materials. 

(4)  Connectors  shall  have  a  corrosion- 
resistant  finish,  and  all  surfaces  and 
edges  shall  be  smooth  to  prevent 
damage  to  interfacing  parts  of  this 
system. 
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(5)  Connei  ;ting  assemblies  shall  have 
a  minimum  ensile  strength  of  5,000 
pounds  (22.;  :kN) 

(6)  Dee-rir  gs  and  snaphooks  shall  be 
proof-tested  to  a  minimum  tensile  load 
of  3.600  pou  ads  (16  kN)  without 
cracking,  bit  aking.  or  taking  permanent 
deformation 

(7)  Snaph(  oks  shall  be  sized  to  be 
compatible  \  rith  the  member  to  which 
they  are  con:  lected  to  prevent 
unintention<  1  disengagement  of  the 
snaphook  by  depression  of  the 
snaphook  ke  eper  by  the  connected 
member,  or  i  hall  be  a  locking  type 
snaphook  dgsigned  and  used  to  prevent 
disengagement  o^the  snaphook  by  the 
contact  of  th }  snaphook  keeper  by  the 
connected  m  ember.  As  of  January  1. 
1998.  only  1<  eking  type  snaphooks  shall 
be  used. 

(8)  Unless  the  snaphook  is  a  locking 
type  and  des  igned  for  the  following 
connections  snaphooks  shall  not  be 
engaged: 

(i)  directly  to  webbing,  rope  or  wire 
rope; 

(ii)  to  each  other; 

(iii)  to  a  d<  e-ring  to  which  another 
snaphook  or  other  connector  is  attached; 

(iv)  to  a  he  rizontal  lifeline;  or 

(v)  to  any  i  )bject  which  is 
incompatibl  r  shaped  or  dimensioned  in 
relation  to  ti  e  snaphook  such  that 
unintention;  1  disengagement  could 
occur  by  the  connected  object  being  able 
to  depress  tt  e  snaphook  keeper  and 
release  itsell 

(9)  Positio  ling  device  systems  shall 
be  inspected  prior  to  each  use  for  wear, 
damage,  anc  other  deterioration,  and 
defective  co)  aponents  shall  be  removed 
from  service 

(10)  Body  pelts,  harnesses,  and 


components 


shall  be  used  only  for 


employee  pi  atection  (as  part  of  a 
personal  falJarrest  system  or 
positioning  i  levice  system)  and  not  to 
hoist  materii  ils. 

(f)  Wamin  j  line  systems.  Warning  line 
systems  [Se<  §1926.501(b)(10)]  and 
their  use  shi  11  comply  with  the 
following  pr  ^visions: 

(1)  The  w;  ming  line  shall  be  erected 
around  all  si  des  of  the  roof  work  area. 

(i)  When  r  lechanical  equipment  is  not 
being  used,  i  he  warning  line  shall  be 
erected  not  fess  than  6  feet  (1.8  m)  from 
the  roof  edg(  i. 

(ii)  When  nechanical  equipment  is 
being  used,  he  warning  line  shall  be 
erected  not  1  sss  than  6  feet  (1.8  m)  from 
the  roof  edg(  i  which  is  parallel  to  the 
direction  of  nechanical  equipment 
operation,  a:  id  not  less  than  10  feet  (3.1 
m)  from  the  roof  edge  which  is 
perpendicul  ir  to  the  direction  of 
mechanical  (quipment  operation. 


(iii)  Points  of  access,  materials 
handling  areas,  storage  areas,  and 
hoisting  areas  shall  be  connected  to  the 
work  area  by  an  access  path  formed  by 
two  warning  lines. 

(iv)  When  the  path  to  a  point  of  access 
is  not  in  use.  a  rope.  wire,  chain,  or 
other  barricade,  equivalent  in  strength 
and  height  to  the  warning  line,  shall  be 
placed  across  the  path  at  the  point 
where  the  path  intersects  the  warning 
Une  erected  around  the  work  area,  or  the 
path  shall  be  offset  such  that  a  person 
cannot  walk  directly  into  the  work  area. 

(2)  Warning  lines  shall  consist  of 
ropes,  wires,  or  chains,  and  supporting 
stanchions  erected  as  follows: 

(i)  The  rope,  wire,  or  chain  shall  be 
flagged  at  not  more  than  6-foot  (1.8  m) 
intervals  with  high-visibility  material; 

(ii)  The  rope.  wire,  or  chain  shall  be 
rigged  and  supported  in  such  a  way  that 
its  lowest  point  (including  sag)  is  no 
less  than  34  inches  (.9  m)  from  the 
walking/working  surface  and  its  highest 
point  is  no  more  than  39  inches  (1.0  m) 
from  the  walking/working  surface; 

(iii)  After  being  erected,  with  the  rope, 
wire,  or  chain  attached,  stanchions  shall 
be  capable  of  resisting,  without  tipping 
over,  a  force  of  at  least  16  pounds  (71 
N)  applied  horizontally  against  the 
stanchion,  30  inches  (.8  m)  above  the 
walking/working  surface,  perpendicular 
to  the  warning  line,  and  in  the  direction 
of  the  floor,  roof,  or  platform  edge; 

(iv)  The  rope,  wire,  or  chain  shall 
have  a  minimum  tensile  strength  of  500 
pounds  (2.22  kN),  and  after  being 
attached  to  the  stanchions,  shall  be 
capable  of  supporting,  without  breaking, 
the  loads  applied  to  the  stanchions  as 
prescribed  in  paragraph  (fl(2)(iii)  of  this 
section;  and 

(v)  The  line  shall  be  attached  at  each 
stanchion  in  such  a  way  that  pulling  on 
one  section  of  the  line  between 
stanchions  will  not  result  in  slack  being 
taken  up  in  adjacent  sections  before  the 
stanchion  tips  over. 

(3)  No  employee  shall  be  allowed  in 
the  area  between  a  roof  edge  and  a 
warning  line  unless  the  employee  is 
performing  roofing  work  in  that  area. 

(4)  Mechanical  equipment  on  roofs 
shall  be  used  or  stored  only  in  areas 
where  employees  are  protected  by  a 
warning  line  system,  guardrail  system, 
or  personal  fall  arrest  system. 

(g)  Controlled  access  zones. 
Controlled  access  zones  (See 
§  1926.501(b)(9)  and  §  1926.502(k)l  and 
their  use  shall  conform  to  the  following 
provisions. 

(1)  When  used  to  control  access  to 
areas  where  leading  edge  and  other 
operations  are  taking  place  the 
controlled  access  zone  shall  be  defined 


by  a  contronine  or  by  any  other  means 
that  restricts  access. 

(i)  When  control  lines  are  used,  they 
shall  be  erected  not  less  than  6  feet  (1.8 
m)  nor  more  than  25  feet  (7.7  m)  from 
the  unprotected  or  leading  edge,  except 
when  erecting  precast  concrete 
members. 

(ii)  When  erecting  precast  concrete 
members,  the  control  line  shall  be 
erected  not  less  than  6  feet  (1.8  m)  nor 
more  than  60  feet  (18  m)  or  half  the 
length  of  the  member  being  erected, 
whichever  is  less,  from  the  leading  edge. 

(iii)  The  control  line  shall  extend 
along  the  entire  length  of  the 
unprotected  or  leading  edge  and  shall  be 
approximately  parallel  to  the 
unprotected  or  leading  edge. 

(iv)  The  control  line  shall  be 
connected  on  each  side  to  a  guardrail 
system  or  wall. 

(2)  When  used  to  control  access  to 
areas  where  overhand  bricklaying  and 
related  work  are  taking  place: 

(i)  The  controlled  access  zone  shall  be 
defined  by  a  control  line  erected  not  less 
than  10  feet  (3.1  m)  nor  more  than  15 
feet  (4.5  m)  from  the  working  edge. 

(ii)  The  control  line  shall  extend  for 
a  distance  sufficient  for  the  controlled 
access  zone  to  enclose  all  employees 
performing  overhand  bricklaying  and 
related  work  at  the  working  edge  and 
shall  be  approximately  parallel  to  the 
working  edge. 

(iii)  Additional  control  lines  shall  be 
erected  at  each  end  to  enclose  the 
controlled  access  zone. 

(iv)  Only  employees  engaged  in 
overhand  bricklaying  or  related  work 
shall  be  permitted  in  the  controlled 
access  zone. 

(3)  Control  lines  shall  consist  of  ropes, 
wires,  tapes,  or  equivalent  materials, 
and  supporting  stanchions  as  follows: 

(i)  Eacn  line  shall  be  flagged  or 
otherwise  clearly  marked  at  not  more 
than  6-foot  (1.8  m)  intervals  with  high- 
visibility  material. 

(ii)  Each  line  shall  be  rigged  and 
supported  in  such  a  way  that  its  lowest 
point  (including  sag)  is  not  less  than  39 
inches  (1  m)  from  the  walking/working 
surface  and  its  highest  point  is  not  more 
than  45  inches  (1.3  m)  [50  inches  (1.3 
m)  when  overhand  bricklaying 
operations  are  being  performed]  from 
the  walking/working  surface. 

(iii)  Each  line  shall  have  a  minimum 
breaking  strength  of  200  pounds  (.88 
kN). 

(4J  On  floors  and  roofs  where 
guardrail  systems  are  not  in  place  prior 
to  the  beginning  of  overhand  bricklaying 
operations,  controlled  access  zones  shall 
be  enlarged,  as  necessary,  to  enclose  all 
points  of  access,  material  handling 
areas,  and  storage  areas. 


(5)  On  floors  and  roofs  where 
guardrail  systems  are  in  place,  but  need 
to  be  removed  to  allow  overhand 
bricklaying  work  or  leading  edge  work 
to  take  place,  only  that  portion  of  the 
guardrail  necessary  to  accomplish  that 
day's  work  shall  be  removed. 

(h)  Safety  monitoring  smtems.  Safety 
monitoring  systems  (See 
§  1926.501  (bj(lO)  and  §  1926.502(k)}  and 
their  use  shall  comply  with  the 
following  provisions: 

(1)  The  employer  shall  designate  a 
competent  person  to  monitor  the  safety 
of  other  employees  and  the  employer 
shall  ensure  that  the  safety  monitor 
complies  wilh  the  following 
requirements: 

(j)  The  safety  monitor  shall  be 
competent  to  recognize  fall  hazards; 

(ii)  The  safety  monitor  shall  warn  the 
employee  when  it  appears  that  the 
employee  is  unaware  of  a  fall  hazard  or 
is  acting  in  an  unsafie  manner; 

(iii)  The  safety  monitor  shall  be  on  the 
same  walking/working  surface  and 
within  visual  sighting  distance  of  the 
employee  being  monitored; 

(iv)  The-safety  monitor  shall  be  close 
enough  to  communicate  orally  with  the 
emplovee;  and 

(v)  The  safety  monitor  shall  not  have 
other  responsibilities  which  could  take 
the  monitor's  attention  from  the 
monitoring  function. 

(2)  Mechanical  equipment  shall  not  be 
used  or  stored  in  areas  where  safety 
monitoring  systems  are  being  used  to 
monitor  employees  engaged  in  roofing 
operations  on  low-slope  roofs. 

(3)  No  employee,  other  than  an 
employee  engaged  in  roofing  work  [on 
low-sloped  roofs]  or  an  employee 
covered  by  a  fail  protection  plan,  shall 
be  allowed  in  an  area  where  an 
employee  is  being  protected  by  a  safety 
monitoring  system. 

(4)  Each  employee  working  in  a 
controlled  access  zone  shall  be  directed 
to  comply  promptly  with  fall  hazard 
warnings  from  safety  monitors. 

(i)  Covers.  Covers  for  holes  in  floors, 
roofs,  and  otlier  walking/working 
siu-f'aces  shall  meet  the  following 
requirements: 

(1)  Covers  located  in  roadways  and 
vehicular  aisles  shall  be  capable  of 
supporting,  without  failure,  at  least 
twice  the  maximum  axle  load  of  the 
largest  vehicle  expected  to  cross  over 
the  cover. 

(2)  All  other  covers  shall  be  capable 
of  supporting,  without  failure,  at  least 
twice  the  weight  of  employees, 
equipment,  and  materials  that  may  be 
imposed  on  the  cover  at  any  one  time. 

(3)  All  covers  shall  be  secured  when 
installed  so  as  to  prevent  accidental 


displacement  by  the  wind,  equipment, 
or  employees. 

(4)  All  covers  shall  be  color  coded  or 
thev  shall  be  marked  with  the  word 
•HOLE'  or  -COVER'  to  provide 
warning  of  the  hazard. 

,\ote:  This  provision  doffs  not  apply  to  cast 
iron  manhoJe  covers  or  sfeel  grates  osnd  on 
streets  or  roadways. 

(j)  Protection  from  falling  objects. 
Falling  object  protection  shaU  comply 
with  the  following  provisions: 

(1)  Toeboards,  when  used  as  falling 
object  protection,  shall  be  erected  along 
the  edge  of  the  overhead  walking/ 
working  surface  for  a  distance  sufficient 
to  protect  employees  below. 

(2)  Toeboards  shall  be  capable  of 
withstanding,  without  faAure,  a  force  of 
at  least  50  pounds  (222  N)  apphed  in 
any  downward  or  outward  direction  at 
any  point  along  the  loeboard. 

(3)  Toeboards  shall  be  a  minimum  of 
3  1/2  inches  (9  cm)  in  vertical  height 
from  their  top  edge  to  the  level  of  the 
walking/working  surface.  They  shall 
have  not  more  than  1/4  inch  (0.6  cjn) 
clearance  above  the  walking/working 
surface.  They  shall  be  sohd  or  have 
openings  not  over  1  inch  (2.5  cm)  in 
greatest  dimension. 

(4)  Where  tools,  equipment,  or 
materials  are  piled  higher  than  the  top 
edge  of  a  toeboard,  paneling  or 
screening  shall  be  erected  from  the 
walking/working  surface  or  toeboard  to 
the  top  of  a  guardrail  system's  top  rail 
or  midrail,  for  a  distance  sufficient  to 
protect  employees  below. 

(5)  Guardrail  systems,  when  used  as 
falling  object  protection,  shall  have  all 
openings  small  enough  to  prevent 
passage  of  potential  falling  objects. 

(6)  During  the  performance  of 
overhand  bricklaying  and  related  work: 

(i)  No  materials  or  equipment  except 
masonry  and  mortar  shall  be  stored 
within  4  feet  (1.2  m)  of  the  workii^ 
edge. 

(ii)  Excess  mortar,  broken  or  scattered 
masonry  units,  and  all  other  materials 
and  debris  shall  be  kept  clear  from  the 
work  area  by  removal  at  regular 
intervals. 

(7)  During  the  performance  of  roofing 
work: 

(i)  Materials  and  equipment  shall  not 
be  stored  within  6  feet  (1.8  m)  of  a  roof 
edge  unless  guardrails  are  erected  at  the 
edge. 

(ii)  Materials  which  are  piled, 
grouped,  or  stacked  near  a  roof  edge 
shall  be  stable  and  self-supporting. 

(8)  Canopies,  when  used  as  falling 
object  protection,  shall  be  strorrg  enough 
to  prevent  collapse  and  to  prevent 
penetration  by  any  objects  which  may 
fall  onto  the  canopy. 


(k)  Fall  protection  plan.  This  option  is 
available  only  to  employees  engaged  in 
leading  edge  work,  precast  concrete 
erection  work,  or  residential 
construction  work  (See  ^  1926.501  (b)[2) 
{b)(12),and(b)(13))whocan 
demonstrate  that  it  is  infeasible  or  it 
creates  a  greater  hazard  to  use 
conventional  fall  protection  equipment. 
The  fall  protection  plan  must  conform 
to  the  following  provisions. 

(1)  The  fall  protection  plan  shall  \jf 
prepared  by  a  qualified  person  and 
developed  specifically  for  the  site  where 
the  leading  edge  work,  precast  concrete 
work,  or  residential  construction  work 
is  being  performed  and  the  plan  must  b.^ 
maintained  up  to  date. 

(2)  Any  changes  to  the  fall  protection 
plan  shall  be  approved  by  a  qualifiwl 
person. 

(3)  A  copy  of  the  fall  protection  plan 
with  all  approved  changes  shall  be 
maintained  at  the  job  site. 

(4)  The  implementation  of  the  Ull 
protection  plan  shall  be  under  the 
supervision  of  a  competent  person. 

(5)  The  fall  protection  plan  shall 
document  the  reasons  why  the  use  of 
conventional  fall  protection  svstems 
(guardrail  systems,  personal  fall  arrest 
systems,  or  safety  nets  systems)  are 
infeasible  or  why  their  use  would  create 
a  greater  hazard. 

(6)  The  fall  protection  plan  shall 
include  a  written  discussion  of  other 
measures  that  will  be  taken  to  reduce  or 
eliminate  the  fall  hazard  for  workers 
who  cannot  be  provided  with  protection 
from  the  conventional  fall  protection 
systems.  For  example,  the  employer 
shall  discuss  the  extent  to  which 
scaffolds,  ladders,  or  vehicle  moimted 
ivortt  platforms  can  be  used  to  provide 

a  safer  working  surface  and  thereby 
reduce  the  hazard  of  falling. 

(7)  The  fail  protection  plan  shall 
identify  each  locatioD  where 
conventional  fall  protection  methods 
cannot  be  used.  These  locations  shall 
then  be  cla.ssified  as  controlled  access 
zones  and  the  employer  must  comply 
with  the  criteria  in  paragraph  (g)  of  this 
section. 

(8)  Where  no  other  alternative 
measure  has  been  implemented,  the 
employer  shall  implement  a  safety 
monitoring  svstem  in  conformance  with 
Sl926.502(hj. 

(9)  The  fall  protection  plan  must 
include  a  statement  which  provides  the 
name  or  other  method  of  identification 
for  each  employee  who  is  designated  to 
%vork  in  controlled  access  zones.  No 
other  employees  may  enter  controlled 
access  zones. 

(10)  In  the  event  an  employee  falls,  or 
some  other  related,  serious  incident 
occurs,  (e.g.,  a  near  miss)  the  employer 


40738       Ffderal  Register  /  Vol.  59.  No.  152  /  Tuesday,  August  9,  1994  /  Rules  and  Regulations 


shall  investiga  te  the  circumstances  of 
the  fall  or  oth<  r  incident  to  detennine  if 
tho  fall  protect  ion  plan  needs  to  be 
changed  (e.g.  »ew  practices,  procedures, 
or  training)  and  shall  implement  those 
changes  to  pravent  similar  types  of  falls 
or  incidents. 

§  1926.503    Training  requirements. 

The  following  training  provisions 
supplement  aitd  clarify  the 
requirements  if  §  1926.21  regarding  the 
hazards  addressed  in  subpart  M  of  this 
part. 

(a)  Trainingifrogram.  (1)  The 
employer  shall  provide  a  training 
program  for  each  employee  who  might 
be  exposed  to  fall  hazards.  The  program 
shall  enable  each  employee  to  recognize 
the  hazards  of  ifalling  and  shall  train 


each  employe* 


(2)  The  emp 
each  employe* 
necessary,  by  j 


in  the  procedures  to  be 
followed  in  or^er  to  minimize  these 
hazards. 

oyer  shall  assure  that 
has  been  trained,  as 
competent  person 
qualified  in  thi  s  following  areas: 

(i)  The  natuije  of  fall  hazards  in  the 
work  area; 

(ii)  The  corr  (ct  procedures  for 
erecting,  main  aining,  disassembling, 
and  inspecting  the  fall  protection 
systems  to  be  i  ised; 

(iii)  The  use  and  operation  of 
guardrail  syste  ms,  personal  fall  arrest 
systems,  safet>  net  systems,  warning 
line  systems,  sifety  monitoring  systems, 
controlled  acc((ss  zones,  and  other 
protection  to  b  b  used; 

(iv)  The  role  of  each  employee  in  the 
safety  monitor  ng  system  when  this 
system  is  used 

(v)  The  limit  ations  on  the  use  of 
mechanical  eq  lipment  during  the 
performance  o  roofing  work  on  low- 
sloped  roofs; 

(vi)  The  confect  procedures  for  the 
handling  and  s  torage  of  equipment  and 
materials  and  1  he  erection  of  overhead 
protection;  an( 
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(vii)  The  role  of  employees  in  fall 
protection  plans; 

(viii)  The  standards  contained  in  this 
subpart. 

(b)  Certification  of  training.  (1)  The 
employer  shall  verify  compliance  with 
paragraph  (a)  of  this  section  by 
preparing  a  written  certification  record. 
The  written  certification  record  shall 
contain  the  name  or  other  identity  of  the 
employee  trained,  the  date(s)  of  the 
training,  and  the  signature  of  the  person 
who  conducted  the  training  or  the 
signature  of  the  employer.  If  the 
employer  relies  on  training  conducted 
by  another  employer  or  completed  prior 
to  the  effective  date  of  this  section,  the 
certification  record  shall  indicate  the 
date  the  employer  determined  the  prior 
training  was  adequate  rather  than  the 
date  of  actual  training. 

(2)  The  latest  training  certification 
shall  be  maintained. 

(c)  Retraining.  When  the  employer  has 
reason  to  believe  that  any  affected 
employee  who  has  already  been  trained 
does  not  have  the  understanding  and 
skill  required  by  paragraph  (a)  of  this 
section,  the  employer  shall  retrain  each 
such  employee.  Circumstances  where 
retraining  is  required  include,  but  are 
not  limited  to,  situations  where: 

(1)  Changes  in  the  workplace  render 
previous  training  obsolete;  or 

(2)  Changes  in  the  types  of  fall 
protection  systems  or  equipment  to  be 
used  render  previous  training  obsolete; 
or 

(3)  Inadequacies  in  an  afl^ected 
employee's  knowledge  or  use  of  fall 
protection  systems  or  equipment 
indicate  that  the  employee  has  not 
retained  the  requisite  understanding  or 
skill. 

Note:  The  following  appendices  to  subpart 
M  of  this  part  serve  as  non-meuidatory 
guidelines  to  assist  employers  in  complying 
with  the  appropriate  requirements  of  subpart 
M  of  this  part. 

Example  A 

Rectangular  Shaped  Roofs 


PLAI  fllU 


Appendix  A  to  Subpart  M— Determining  Roof 
Widths  Non-mandatory  Guidelines  for 
Complying  With  §  1926.501(b)(10) 

(1)  This  Appendix  serves  as  a  guideline  to 
assist  employers  complying  with  the 
requirements  of  §  1926.501(b)(10).  Section 
1910.501(b)(10)  allows  the  use  of  a  safety 
monitoring  system  alone  as  a  means  of 
providing  fall  protection  during  the 
performance  of  roofing  operations  on  low- 
sloped  roofs  50  feet  (15.25  m)  or  less  in 
width.  Each  example  in  the  appendix  shows 
a  roof  plan  or  plans  and  indicates  where  each 
roof  or  roof  area  is  to  be  measured  to 
determine  its  width.  Section  views  or 
elevation  views  are  shown  where 
appropriate.  Some  examples  show  "correct" 
and  "incorrect"  subdivisions  of  irregularly 
shaped  roofs  divided  into  smaller,  regularly 
shaped  areas.  In  all  examples,  the  dimension 
selected  to  be  the  width  of  an  area  is  the 
lesser  of  the  two  primary  dimensions  of  the 
area,  as  viewed  £rom  above.  Example  A 
shows  that  on  a  simple  rectangular  roof, 
width  is  the  lesser  of  the  two  primary  overall 
dimensions.  This  is  also  the  case  with  roofs 
which  are  sloped  toward  or  away  from  the 
roof  center,  as  shown  in  Example  B. 

(2)  Many  roofs  are  not  simple  rectangles. 
Such  roofs  may  be  broken  down  into 
subareas  as  shown  in  Example  C.  The  process 
of  dividing  a  roof  area  can  produce  many 
different  configurations.  Example  C  gives  the 
general  rule  of  using  dividing  lines  of 
minimum  length  to  minimize  the  size  and 
number  of  the  areas  which  are  potentially 
less  than  50  feet  (15.25  m)  wide.  The  intent 

is  to  minimize  the  number  of  roof  areas 
where  safety  monitoring  systems  alone  are 
sufficient  protection. 

(3)  Roofs  which  are  comprised  of  several 
separate,  non-contiguous  roof  areas,  as  in 
Example  D,  may  be  considered  as  a  series  of 
individual  roofs.  Some  roofs  have 
penthouses,  additional  floors,  courtyard 
openings,  or  similar  architectural  features; 
Example  E  shows  how  the  rule  for  dividing 
roofs  into  subareas  is  applied  to  such 
configurations.  Irregular,  non-rectangular 
roofs  must  be  considered  on  an  individual 
basis,  as  shown  in  Example  F. 
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Example  B 

Sloped  Rectangular  Shaped  Roofs 
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Example  C 

Irregularly  Shaped  Roofs  With  Rectangular  Shaped  Sections 

Such  roofs  are  to  be  divided   into  sub-areas  by  using  dividing  lines  of  minimum  length  to  minimize  the  sue  and  number  of 

he  areas  which  are  potentially  less  than  or  equal  to  50  feet  (15.25  meters)  in  width,  in  ofder  to  limit  the  size  of  nx,f  ai^a^wJe^ 

the  safety  "ion.  oring  system  alone  can  be  used  |192e.502(b)(10)l.  Dotted  lines  are  used  in  the  examples  to  show  the  location  of 

dividing  lines.  W  denotes  incorrect  measurements  of  width.  "x-auon  oi 
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Such  roofs 
the  areas  which 
the  safety 
dividing  lines.  W 


Example  E 

-  Hoofs  With  Penthouses.  Open  Courtyards.  Additional  I'loors,  etc. ' 
to  be  divided   into  sub-areas  by  using  dividing  lines  of  minimum  length  to  ihiniinize  the  size  and  number  of 
ire  potentially  less  than  or  equal  to  50  feet  (15.25  meters)  in  width,  in  order  to- limit  the  size  of  roof  areas  where 
monit  iring  system  alone  can  be  used  I1926.502(bKlO)l.   Dotted  lines  are  used  in  the  examples  to  show  the  location  of 
denotes  incorrect  measurements  of  width. 
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Example  F 

Irregular,  Non-Rectangular  Shaped  Roofs 
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Appendix  B  to  Subpart  M — Guardrail 
Systems  Non-Mandatory  Guidelines  for 
Complying  with  §  1926.502(b)       ' 

The  standard  requires  guardrail  systems 
and  components  to  be  designed  and  built  to 
meet  the  requirements  of  §  1926.502  (b)  (3), 
(4),  and  (5).  This  Appendix  serves  as  a  non- 
mandatory  guideline  to  assist  employers  in 
complying  with  these  requirements.  An 
employer  may  use  these  guidelines  as  a 
starting  point  for  designing  guardrail 
systems.  However,  the  guidelines  do  not 
provide  all  the  information  necessary  to  . 
build  a  complete  system,  and  the  employer 
is  still  responsible  for  designing  and 
assembling  these  components  in  such  a  way 
that  the  completed  system  will  meet  the 
requirements  of  §  1926.502(b)  (3),  (4),  and  (5). 
Components  for  which  no  speciHc  guidelines 
are  given  in  this  Appendix  (e.g.,  joints,  base 
connections,  components  made  with  other 
materials,  and  components  with  other 
dimensions)  must  also  be  designed  and 


constructed  in  such  a  way  that  the  completed 
system  meets  the  requirements  of  §  1926.502. 

(1)  For  wood  railings:  Wood  comfKjnents 
shall  be  minimum  1500  Ib-ft/in^  fiber  (stress 
grade)  construction  grade  lumber;  the  posts 
shall  be  at  least  2-inch  by  4-inch  (5  cm  x  10 
cm)  lumber  spaced  not  more  than  8  feet  (2.4 
m)  apart  on  centers;  the  top  rail  shall  be  at 
least  2-inch  by  4-inch  (5  cm  x  10  cm)  lumber, 
the  intermediate  rail  shall  be  at  least  1-inch 
by  6-inch  (2.5  cm  x  15  cm)  lumber.  All 
lumber  dimensions  are  nominal  sizes  as 
provided  by  the  American  Softwood  Lumber 
Standards,  dated  January  1970. 

(2)  For  pipe  railings:  posts,  top  rails,  and 
intermediate  railings  shall  be  at  least  one  and 
one-half  inches  nominal  diameter  (schedule 
40  pipe)  with  posts  spaced  not  more  than  8 
feet  (2.4  m)  apart  on  centers. 

(3)  For  structural  steel  railings:  posts,  top 
rails,  and  intermediate  rails  shall  be  et  least 
2-incb  by  2-inch  (5  cm  x  10  cm)  by  ^/i-inch 
(1.1  cm)  angles,  with  posts  spaced  not  more 

•than  8  feet  (2.4  m) apart  on  centers. 


Appendix  C  to  Subpart  M— Personal  Fall 
Arrest  Systems  Non-Mandatory  Guidelines 
for  Complying  With  §  1926.502ld) 

I.  Test  methods  for  personal  fall  arrest 
systems  and  positioning  device  systems — (a) 
General.  This  appendix  serves  as  a  non- 
mandatory  guideline  to  assist  employers 
comply  with  the  requirements  in 
§  1926.502(d).  Paragraphs  (b).  (c),  (d)  and  (e) 
of  this  Appendix  describe  test  procedures 
which  may  be  used  to  determine  compliance 
with  the  requirements  in  §  1926.502  (d)(16). 
As  noted  in  Appendix  D  of  this  subpart,  the 
test  methods  listed  here  in  Appendix  C  can 
also  be  used  to  assist  employers  comply  with 
the  requirements  in  §  1926.502(e)  (3)  and  (4) 
for  positioning  device  systems. 

(b)  General  conditions  for  all  tests  in  the 
Appendix  to  §  1926.502(d).  (l)  Ufelines. 
lanyards  and  deceleration,  devices  should  be 
attached  to  an  anchorage  and  connected  to 
the  body-belt  or  body  harness  in  the  same 
manner  as  they  would  be  when  used  to 
protect  employees. 
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should  fall 
or  hitting 
In  some  case; 
sufficient 
system  (for 
necessary 

(6)  For 
integral 
automaticall; 
(0.61  m)  or 
rigged  to 
m) 

(7)  Any  wi 
belt  or  hameis 

(d) Force 
consists  of 
weight  once 
(d)(2)(i)  or 
unused  sy: 


anchorage  should  be  rigid,  and 

a  deflection  greater  than  0.04 
when  a  force  of  2.250  pounds 
ied. 

uency  response  of  the  load 
infetnomentation  should  be  500  Hz. 
weight  used  in  the  strength  and 
shbuld  be  a  rigid,  metal, 

torso-shaped  object  with  a  girth 
lus  or  minus  4  inches  (96  cm 
10  cm). 
Ian  ^'ard  or  lifeline  used  to  create 
""  c  istance  should  be  supplied  with 
in  its  absence,  the  least  elastic 
I  iline  available  to  be  used  with 


•  hame  s) 


w  ithou 
the  floor  ( 
ise:  a  I 
len  jth 
t«st  1 
fres 

dec  slerati 
lifeli  les 
11;  lii 
U  ss, 
I  free  fall 
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weight  for  each  test  should  be 
required  level  and  should  be 
without  having  any 
i^otion  imparted  to  it. 
em's  performance  should  be 
into  account  the  range  of 
conditions  for  which  it  is 
used, 
the  test,  the  system  need  not 
further  operation. 
test.  (1)  During  the  testing  of 
test  weight  of  300  pounds  plus 
pounds  (133  kg  plus  or  minus  2.5 
used.  (See  paragraph  (b)(4)  of 

consists  of  dropping  the  test 
A  new  unused  system  should  be 
test, 
laniard  systems,  the  lanyard  length 
plus  or  minus  2  inches  (1.83 
mi|ius  5  cm)  as  measured  from  the 
to  the  attachment  on  the 
tody  harness, 
p  (-grab-type  deceleration 
ength  of  the  lifeline  above  the 
the  grabbing  mechanism  to  the 
anc  lorage  pwint  should  not  exceed 

). 
laniard  systems,  for  systems  with 
evices  which  do  not 
limit  free  fall  distance  to  2  feet 

and  for  systems  with 
levices  which  have  a 
distance  in  excess  of  1  foot  (0.3 
between  the  centerline  of  the 
attachment  point  to  the  body 
.  the  test  weight  should  be 
fall  a  distance  of  7.5  feet  (2.3 
nt  that  is  1.5  feet  (.46  m)  above 
point,  to  its  hanging  location 
the  anchorage).  The  test  weight 
ut  interference,  obstruction, 
or  ground  during  the  test, 
a  non-elastic  wire  lanyard  of 
may  need  to  be  added  to  the 
purposes)  to  create  the 
fall  distance. 

ion  device  systems  with 
or  lanyards  which 
limit  free  fall  distance  to  2  feet 
the  test  weight  should  be 
a  distance  of  4  feet  (1.22 


1  (SS. 


t  lei 


e  ighl  which  detaches  from  the 
has  failed  the  strength  test. 
list — (1)  General.  The  test 
di  opping  the  respective  test 

I  IS  s[}ecified  in  paragraph 
(d  (3)(i)  of  this  section.  A  new. 
ste  n  should  be  used  for  each  test. 


(2)  For  lanyard  systems,  (i)  A  test  weight 
of  220  pounds  plus  or  minus  3  pounds  (100 
kg  plus  or  minus  1.6  kg)  should  be  used.  (See 
paragraph  (b)(4)  of  this  app>endix). 

(ii)  Lanyard  length  should  be  6  feet  plus  or 
minus  two  inches  (1.83  m  plus  or  minus  5 
cm)  as  measured  from  the  &ced  anchorage  to 
the  attachment  on  the  body  belt  or  body 
harness. 

(iii)  The  test  weight  should  fall  free  from 
the  anchorage  level  to  its  hanging  location  (a 
total  of  6  feet  (1.83  m)  free  fall  distance) 
without  interference,  obstruction,  or  hitting 
the  floor  or  ground  during  the  test. 

(3)  For  all  other  systems,  (i)  A  test  weight 
of  220  pounds  plus  or  minus  3  pounds  (100 
kg  plus  or  minus  1.6  kg)  should  be  used.  (See 
paragraph  (b)(4)  of  this  appendix) 

(ii)  The  free  fall  distance  to  be  used  in  the 
test  should  be  the  maximum  fall  distance 
physically  permitted  by  the  system  during 
normal  use  conditions,  up  to  a  maximum  free 
fall  distance  for  the  test  weight  of  6  feet  (1.83 
m),  except  as  follows: 

(A)  For  deceleration  systems  which  have  a 
connection  link  or  lanyard,  the  test  weight 
should  free  fall  a  distance  equal  to  the 
connection  distance  (measured  between  the 
centerline  of  the  lifeline  and  the  attachment 
p>oint  to  the  body  belt  or  harness). 

(B)  For  deceleration  device  systems  with 
integral  lifelines  or  lanyards  which 
automatically  limit  free  fall  distance  to  2  feet 
(0.61  m)  or  less,  the  test  weight  should  free 
fall  a  distance  equal  to  that  permitted  by  the 
system  in  normal  use.  (For  example,  to  test 

a  system  with  a  self-retracting  lifeline  or 
lanyard,  the  test  weight  should  be  supported 
and  the  system  allowed  to  retract  the  lifeline 
or  lanyard  as  it  would  in  normal  use.  The  test 
weight  would  then  be  released  and  the  force 
and  deceleration  distance  measured). 

(4)  A  system  fails  the  force  test  if  the 
recorded  maximum  arresting  force  exceeds 
1,260  ftounds  (5.6  kN)  when  using  a  body 
belt,  and/or  exceeds  2,520  pounds  (11.2  kN) 
when  using  a  body  harness. 

(5)  The  maximum  elongation  and 
deceleration  distance  should  be  recorded 
during  the  force  test. 

(e)  Deceleration  device  tests.  (1)  General. 
The  device  should  be  evaluated  or  tested 
under  the  environmental  conditions,  (such  as 
rain,  ice,  grease,  dirt,  typw  of  lifeline,  etc.),  for 
which  the  device  is  designed. 

(2)  Ropa-grab-type  deceleration  devices,  (i) 
Devices  should  be  moved  on  a  lifeline  1,000 
times  over  the  same  length  of  line  a  distance 
of  not  less  than  1  foot  (30.5  cm),  and  the 
mechanism  should  lock  each  time. 

(ii)  Unless  the  device  is  f>ermanently 
marked  to  indicate  the  type(s)  of  lifeline 
which  must  be  used,  several  types  (different 
diameters  and  different  materials),  of  lifelines 
should  be  used  to  test  the  device. 

(3)  Other  self-activating-type  deceleration 
devices.  The  locking  mechanisms  of  other 
self-activating-type  deceleration  devices 
designed  for  more  than  one  arrest  should 
lock  each  of  1,000  times  as  they  would  in 
normal  service. 

n.  Additional  non-mandatory  guidelines 
for  personal  fall  arrest  systems.  The 
following  information  constitutes  additional 
guidelines  for  use  in  complying  with 
requirements  for  a  personal  fall  arrest  system. 


(a)  Selection  and  use  considerations.  (1) 
The  kind  of  personal  fall  arrest  system 
selected  should  matchthe  particular  work 
situation,  and  any  possible  free  fall  distance 
should  be  kept  to  a  minimum.  Consideration 
should  be  given  to  the  particular  work 
environment.  For  example,  the  presence  of 
acids,  dirt,  moisture,  oil,  grease,  etc.,  and 
their  effect  on  the  system,  should  be 
evaluated.  Hot  or  cold  environments  may 
also  have  an  adverse  effect  on  the  system. 
Wire  rope  should  not  be  used  where  an     - 
electrical  hazard  is  anticipated.  As  required 
by  the  standard,  the  employer  must  plan  to 
have  means  available  to  promptly  rescue  an 
employee  should  a  fall  occur,  since  the 
suspended  employee  may  not  be  able  to 
reach  a  work  level  independently. 

(2)  Where  lanyards,  connectors,  and 
lifelines  are  subject  to  damage  by  work 
o{>erations  such  as  welding,  chemical 
cleaning,  and  sandblasting,  the  component, 
should  be  protected,  or  other  securing 
systems  should  be  used.  The  employer 
should  fully  evaluate  the  work  conditions 
and  environment  (including  seasonal 
weather  changes)  before  selecting  the 
appropriate  personal  fall  protection  system. 
Once  in  use,  the  system's  effectiveness 
should  be  monitored.  In  some  cases,  a 
program  for  cleaning  and  maintenance  of  the 
system  may  be  necessary. 

(b)  Testing  considerations.  Before  ■ 
purchasing  or  putting  into  use  a  personal  fall, 
arrest  system,  an  employer  should  obtain 
bom  the  supplier  information  about  the 
system  based  on  its  performance  during 
testing  so  that  the  employer  can  knOw  if  the 
system  meets  this  standard.  Testing  should 
be  done  using  recognized  test  methods.  This 
Apf)endix  contains  test  methods  recognized 
for  evaluating  the  performance  of  fall  arrest 
systems.  Not  all  systems  may  need  to  be 
individually  tested;  the  perforrnance  of  some 
systems  may  be  based  on  data  and 
calculations  derived  from  testing  of  similar 
systems,  provided  that  enough  information  is 
available  to  demonstrate  similarity  of 
function  and  design. 

(c)  Component  compatibility 
considerations.  Ideally,  a  personal  fall  arrest 
system  is  designed,  tested,  and  supplied  as 
a  complete  system.  However,  it  is  common 
practice  for  lanyards,  connectors,  lifelines^ 
deceleration  devices,  body  belts  and  body 
harnesses  to  be  interchanged  since  some 
components  wear  out  before  others.  The 
employer  and  employee  should  realize  that 
not  all  components  are  interchangeable.  For 
instance.'  a  lanyard  should  not  be  connected 
between  a  body  belt  (or  harness)  and  a 
deceleration  device  of  the  self-retracting  type 
since  this  can  result  in  additional  free  fall  for 
which  the  system  was  not  designed.  Any 
substitution  or  change  to  a  personal  fall  arrest 
system  should  be  fully  evaluated  or  tested  by 
a  comp>etent  person  to  determine  that  it 
meets  the  standard,  before  the  modifled 
system  is  put  in  use. 

(d)  Employee  training  considerations. 
Thorough  employee  training  in  the  selection 
and  use  of  personal  fall  arrest  systems  is 
imperative.  Employees  must  be  trained  in  the 
safe  use  of  the  system.  This  should  include 
the  following:  application  limits;  proper 
anchoring  and  tie-off  techniques:  estimation 


of  free  fall  distance,  including  determination 
of  deceleration  distance,  and  total  fall 
distance  to  prevent  striking  a  lower  level; 
methods  of  use;  and  inspection  and  storage 
of  the  system.  Careless  or  improper  use  of  the 
equipment  can  result  in  serious  injury  or 
death.  Employers  and  employees  should 
become  familiar  with  the  material  in  this 
Appendix,  as  well  as  manufacturer's 
recommendations,  before  a  system  is  used.  Df 
uppermost  importance  is  the  reduction  in 
strength  caused  by  certain  tie-offs  (such  as 
using  knots,  tying  around  sharp  edges,  etc.) 
and  maximum  permitted  free  fall  distance. 
■Also,  to  be  stressed  are  the  importance  of 
inspections  prior  lo  use.  the  limitations  of  the 
equipment,  and  unique  conditions  at  the 
worksite  which  may  be  important  in 
determining  the  type  of  system  to  use. 

(ej  Instruction  considerations.  Employers 
should  obtain  comprehensive  instructions 
frtjm  the  supplier  as  to  the  system's  proper 
use.  and  application,  including,  where 
applicable: 

(1)  The  force  measured  during  the  .sample 
force  test; 

(2)  The  maximum  elongation  measured  for 
lanyards  during  the  force  test; 

(3)  The  deceleration  distance  measured  for 
deceleration  devices  during  the  force  lest; 

<4)  Caution  statements  on  critii  al  use 
limitations; 

(5)  Application  limits; 

(6)  Proper  hook-up,  anchoring  and  tie-off 
techniques,  including  the  proper  dee-ring  or 
other  attachment  point  to  use  on  the  body 
belt  and  harness  for  fall  arrest; 

(7)  Proper  climbing  techniques; 

(8)  Methods  of  inspection,  use.- cleaning,' 
and  storage;  and 

(9)  Specific  lifelines  which  may  be  used. 
This  information  should  be  provided  to 
employees  during  training. 

(f)  Rescue  considerations.  As  required  by 
§  1926.502(d)(20),  when  personal  fall  arrest 
systems  are  used,  the  employer  must  assure 
that  employees  can  be  promptly  rescued  or 
can  rescue  themselves  should  a  fall  occur. 
The  availability  of  rescue  personnel,  ladders 
or  other  rescue  equipment  should  be 
evaluated.  In  some  situations,  equipment 
which  allows  employees  to  rescue 
themselves  after  the  fall  has  been  arrested 
may  be  desirable,  such  as  devices  which  have 
descent  capability. 

(g)  Inspection  considerations.  As  recjuired 
by  §  1926.502(d)(2l),  personal  fall  arrest 
systems  .must  be  regularly  in.sperted.  Any 

c  ompon.^111  with  any  significant  defet;!,  sui:h 
as  cuts,  tears,  abrasions,  mold,  or  undue 
stretching;  alterations  or  additions  which 
might  affect  its  efficiency;  damage  due  lo 
deterioration;  contact  with  fire,  oc  ids,  or 
other  corrosives;  distorted  hooks  <5r  faulty 
hook  springs:  tongues  unfitted  to  the 
shoulder  of  buckles;  loose  or  damaged 
mountings;  non-functioning  parts;  or  bearing 
or  internal  deterioration  in  the  ropes  must  be 
withdrawn  fixMn  service  immediately,  and 
should  be  tagged  or  marked  as  unusable,  or 
destroyed. 

(h)  Tie-off  considerations.  (1)  One  of  the 
most  important  aspects  of  personal  fall 
protection  systems  is  fully  planning  the 
system  before  it  is  put  into  use.  Probably  the 
most  overlooked  component  is  planning  fcjr 


suitable  anchorage  points.  Such  planning 
should  ideally  be  done  before  the  structure 
or  building  is  constructed  so  that  anchorage 
point-s  can  be  incorporated  during 
construction  for  use  later  for  window 
cleaning  or  other  building  maintenance.  If 
properly  planned,  these  anchorage  points 
may  be  used  during  constructioa.  as  well  as 
afterwards. 

(i)  Properly  planned  anchorages  should  be 
used  if  they  are  available.  In  some  rases, 
anchorages  must  be  installed  immediatelv 
prior  to  use.  In  such  cases,  a  registered 
professional  engineer  with  experience  in 
designing  fall  protection  systems,  or  another 
qualified  person  with  appropriate  education 
and  experience  should  design  an  anchor 
point  to  be  installed. 

(ii)  In  other  cases,  the  Agency  recognizes 
that  there  will  be  a  need  lo  devise  an  anchor 
point  from  existing  structures.  Examples  of 
,  what  might  be  appropriate  anchor  points  are 
steel  members  or  I-bearas  if  an  acceptable 
strap  is  available  for  the  connection  (do  not 
use  a  lanyard  with  a  snaphook  clipped  onto 
itself);  large  eye-bolts  made  of  an  appropriate 
grade-steel;  guardrails  or  railings  if  they  have 
been  designed  for  use  as  an  anchor  point:  or 
masonry  or  wood  members  only  if  the 
attachment  point  is  substantial  and 
precautions  have  been  taken  to  assure  that 
bolts  or  other  connectors  will  not  pull 
through.  A  qualified  person  should  be  used 
to  evaluate  the  suitable  of  these  "make  shift" 
anchorages  with  a  focus  on  proper  strength. 

(2)  Employers  and  employees  should  al  all 
times  be  aware  that  the  strength  of  a  personal 
fall  arrest  system  is  ba.sed  on  its  being 
attached  to  an  anchoring  system  which  does 
not  reduce  the  strength  of  the  system  (such 
as  a  properly  dimensioned  eye-bolt/snap- 
hook  anchorage).  Therefore,  if  a  means  of 
attachment  is  used  that  will  reduce  the 
strength  of  the  system,  that  component 
should  be  replaced  by  a  stronger  one,  but  one 
ihat  will  also  maintain  the  appropriate 
maximum  arrest  force  characteristics. 

(3)  Tie-ofI  using  a  knot  in  a  rope  lanyard 
or  lifeline  (at  any  location)  can  i«duc«  the 
lifeline  or  lanyard  strength  by  50  percent  or 
more.  Therefore,  a  stronger  lanyard  or  lifeline 
should  be  used  to  compensate  for  the 
weakening  effect  of  the  knot,  or  the  lanyard 
length  should  be  reduced  (or  the  lie-off> 
location  raised)  to  minimize  free  fall 
distance,  or  the  lanyard  or  lifeline  should  be 
replac-ed  by  one  which  has  an  appropriately 
incorporated  connector  to  eliminate  the  need 
for  a  knot. 

(4)  Tie-off  of  a  rope  lanyard  or  lifeline 
around  an  "H"  or  "I"  beam  or  similar 
.support  can  reduce  its  strength  as  much  ds 
70  percent  due  to  the  cutting  action  of  the 
beam  edges.  Therefore,  use  should  be  made 
of  a  webbing  lanyard  or  wire  core  lifeline 
around  the  beam;  or  the  lanyard  or  lifeline 
should  be  protected  from  the  edge:  or  frve  fall 
distance  should  be  greatly  minimized. 

(5)  Tie-off  where  Ihe  line  pas-ses  over  or 
around  rough  or  sharp  surfaces  reduces 
strength  drastically.  Such  a  tie-off  should  be 
avoided  or  an  altemalive  tie-off  rigging 
.should  be  used.  Such  alternatives  may 
include  use  of  a  snap-hook/dee  ring 

I  onnection.  wire  rope  tie-off,  an  effective 
p.idding  of  the  surfaces,  or  an  ahrasion- 


resistance  strap  around  or  over  the  problem 
surface. 

(6)  Horizontal  lifelines  may.  depending  on 
ihuir  geometry  and  angle  of  sag,  be  subjeclH 
to  greater  loads  than  the  impact  load  impoiii>d 
by  an  attached  component.  When  the  angl*- 
of  horizontal  lifeline  sag  is  less  than  30 
degrees,  the  impact  force  imparted  to  ihf 
lifeline  by  an  attached  lanyard  is  greatly 
amplified.  For  example,  with  a  sag  .mgle  ol 
15  de(;;rees.  the  forre  amplification  is  about  - 
2:1  and  at  S  degrees  sag.  it  is  about  6:1. 
Depending  on  the  angle  of  sag,  and  the  Unf'f 
elasticity,  the  strength  of  the  horizontal 
lifeline  and  the  anchorages  to  which  it  is 
attached  should  be  increased  a  number  ol 
times  over  that  of  the  lanyard.  Extreme  carr 
should  be  taken  in  considering  a  horizontal 
lifeline  for  multiple  tie-cffs.  The  reason  for 
this  is  that  in  multiple  tie-offs  to  a  horizontiil 
lifeline,  if  one  employee  falls,  the  movement 
of  the  falling  employee  and  the  horizontal 
lifeline  during  am^t  of  the  fall  may  caiise 
other  emplovees  to  fall  also.  Horizontal 
lifeline  and  anchorage  strength  should  bf 
increased  for  each  additional  employee  lo  be 
tied  off.  For  these  and  other  reasons  the 
design  of  systems  using  horizonlal  llfeiiri«>5 
must  only  be  done  by  qualified  persons 
Testing  of  installed  lifelines  and  anchor^ 
prior  to  use  is  recommended. 

(7)  The  strength  of  an  eye-bolt  is  rated 
along  the  axis  of  the  bolt  and  its  strength  is 
greatK'  reduced  if  the  force  is  applied  al  an 
angle  to  this  axis  (in  the  direction  of  shmr) 
Also,  care  should  be  exercised  in  selecting 
ihe  proper  diameter  of  the  eye  to  avoid 
accidental  disengagement  of  snap-hcmks  not 
designed  to  be  compatible  for  the  connet  lion 

(8)  Due  to  the  significant  reduction  in  the 
strength  of  the  lifeline/lanyard  (in  some 
rases,  as  muc  h  as  a  70  percent  reduction).  ih«- 
sliding  hitch  knot  (prusik)  should  not  be 
used  for  lifeline/l.-inyard  connections  exr«»pf 
in  emeigenry  situations  where  no  other 
available  system  is  practical.  The  "one-and- 
one  '  sliding  hitch  knot  should  nev»T  be  u'«vd 
herause  it  is  unreliable  in  stopping  a  fall  Thf 

"two-and-lwo,"  or  "three-and-three'  knot 
(preferable)  may  be  used  in  f  mergenry 
situations;  however,  care  should  be  taken  l<j 
limit  free  fall  distance  to  a  minimum  bec-auji*' 
of  reduced  lifeline/lanyard  strength 

(i)  Vertical  lifeline  considerations  As 
required  by  the  standard,  each  employit- 
must  have  a  separate  lifeline  (except 
employpfs  c'ngagpd  in  constructing  elevator 
shafts  who  are  permitted  to  have  two 
einploye«5  on  one  lifeline)  when  the  lifeline 
is  VHrtii  al.  The  reason  for  this  is  that  in 
multiple  tie-offs  to  a  single  lifeline,  if  one 
eni))l«vee  falls,  the  movement  of  ih*  lif»-lini- 
diiring  the  arrest  of  the  fall  may  pull  other 
emplovees'  lanyard*,  causing  them  to  fall  a< 
w.(!l. 

(il  Snap-hook  nin^idemtions.  (1)  Alllimigh 
not  nequirwd  by  this  standard  for  all 
connections  until  lanuary  1. 1998,  tockmg 
snaphooks  designed  for  connection  lo 
suitable  objects  (of  sufficient  stT<»nglh)  an* 
highly  rHcx)mmended  in  lieu  of  Ihe 
nonlcxking  type  Ixxking  snaphooks 
incorpxjrale  a  positive  locking  merhant<(m  m 
addition  lo  the  spring  loaded  keeper,  which 
will  VKtt  allow  the  kerper  to  open  under 
modenite  pressure  without  someone  fir^l 
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Dce)  snaphooks  connected  to 


established  by 
case  using  a 
feet  (1.8  m).  A 
significantly  in 


releasing  the  mechanism.  Such  a  feature, 
properly  designed,  effectively  prevents  roll- 
out from  occtiniing. 

(2)  As  requir«d  by  §  1926.502(d)(6),  the 
following  connections  must  be  avoided 
(unless  properly  designed  locking  snaphooks 
are  used)  becaioe  they  are  conditions  which 
can  result  in  roll-out  when  a  nonlocking 
snaphook  is  used: 

(i)  Direct  connection  of  a  snaphook  to  a 
horizontal  lifelii 

(ii)  Two  (or  rn 
one  dee-ring. 

(iii)  Two  snaahooks  connected  to  each 
other.  I 

(iv)  A  snaphobk  connected  back  on  its 
integral  lanyart^ 

(v)  A  snaphook  connected  to  a  webbing 
loop  or  webbini  lanyard. 

[vi]  Improper|dimensions  of  the  dee-ring, 
rebar,  or  other  connection  point  in  relation  to 
the  snaphook  dimensions  which  would  allow 
the  snaphook  kteper  to  be  depressed  by  a 
turning  motion  of  the  snaphook. 

(k)  Free  fall  ct>nsiderations.  The  employer 
and  employee  should  at  all  times  be  aware 
that  a  system's  maximum  arresting  force  is 
evaluated  undef  normal  use  conditions 

«  manu^turer.  and  in  no 
fall  distance  in  excess  of  6 
!W  extra  feet  of  free  fall  can 
lase  the  arresting  force  on 
the  employee,  (i^ossibly  to  the  ftoint  of 
causing  injury.  Because  of  this,  the  &«e-fall 
distance  should  be  kept  at  a  minimum,  and, 
as  required  by  the  standard,  in  no  case 
greater  than  6  feet  (1.8  m).  To  help  assure 
this,  the  tie-ofT  •ttachroent  point  to  the 
lifeline  or  anchor  should  be  located  at  or 
above  the  connection  point  of  the  fall  arrest 
It  or  harness.  (Since 
onal  free  foil  distance  is 

of  the  connecting  means 
ttaching  to  the  working 
result  in  a  fr«e  foil  greater 
).  For  instance,  if  a  6  foot 
(1.6  m)  lanyard  is  used,  the  total  bee  fall 
distance  will  bei  the  distance  horn  the 
working  level  t(|  the  body  belt  (or  harness) 
attachment  point  plus  the  6  feet  (1.8  m)  of 
lanyard  length.  Another  important 
consideration  i^  that  the  arresting  force 
which  the  fall  system  must  withstand  also 
goes  up  with  greater  distances  of  free  fall, 
possibly  exceeding  the  strength  of  the 
system. 

(1)  Elongatioriand  deceleration  distance 
considerations,  pther  factors  involved  in  a 
proper  tie-off  arp  elongation  and  deceleration 
distance.  During  the  arresting  of  a  fall,  a 
lanyard  will  ex^rience  a  length  of  stretching 
or  elongation,  wihereas  activation  of  a 
deceleration  device  will  result  in  a  certain 
stopping  distance.  These  distances  should  be 
available  with  the  lanyard  or  device's 
instructions  ana  must  be  added  to  the  free 
fall  distance  to  «rrive  at  the  total  fall  distance 
before  an  employee  is  fully  stopped.  The 
additional  stopping  distance  may  be  very 
significant  if  th^  lanyard  or  deceleration 
device  is  attach*d  near  or  at  the  end  of  a  long 
lifeline,  which  may  itself  add  considerable 
distance  due  to  Its  own  elongation.  As 
required  by  the  ktandard,  su^icient  distance 
to  allow  for  all  of  these  factors  must  also  be 
maintained  bet«ireen  the  employee  and 


equipment  to 
otherwise  addi 
added  to  the  le 
(i.e.  lanyard)) 
surface  will  ofti 
than  6  feet  (1.8 


obstructions  below,  to  prevent  an  injury  due 
to  impact  before  the  system  fully  arrests  the 
fall.  In  addition,  a  minimum  of  12  feet  (3.7 
m)  of  lifeline  should  be  allowed  below  the 
securing  point  of  a  rope  grab  type 
deceleration  device,  and  the  end  terminated 
to  prevent  the  device  from  sliding  off  the 
lifeline.  Alternatively,  the  lifeline  should 
extend  to  the  ground  or  the  next  working 
level  below.  These  measures  are  suggested  to 
prevent  the  worker  6t)m  inadvertently 
moving  past  the  end  of  the  lifeline  and 
having  the  rope  grab  become  disengaged  from 
the  lifeline. 

(m)  Obstruction  considerations.  The 
location  of  the  tie-off  should  also  consider 
the  hazard  of  obstructions  in  the  potential 
fall  path  of  the  employee.  Tie-offs  which 
minimize  the  possibilities  of  exaggerated 
swinging  should  be  considered.  In  addition, 
when  a  body  belt  is  used,  the  employee's 
body  will  go  through  a  horizontal  position  to 
a  jack-knifed  position  during  the  arrest  of  all 
falls.  Thus,  obstructions  which  might 
interfere  with  this  motion  should  be  avoided 
or  a  severe  injury  could  occur. 

(n)  Other  considerations.  Because  of  the 
design  of  some  personal  fall  arrest  systems, 
additional  considerations  may  be  required  for 
proper  tie-off.  For  example,  heavy 
deceleration  devices  of  the  self-retracting 
type  should  be  secured  overhead  in  order  to 
avoid  the  weight  of  the  device  having  to  be 
supported  by  the  employee.  Also,  if  self- 
retracting  equipment  is  connected  to  a 
horizontal  lifeline,  the  sag  in  the  lifeline 
should  be  minimized  to  prevent  the  device 
from  sliding  down  the  lifeline  to  a  position 
which  creates  a  swing  hazard  during  fall 
arrest.  In  all  cases,  manufacturer's 
instructions  should  be  followed. 

Appendix  D  to  Subpart  M — Positioning 
Device  Systems 

Non  -Man  da  tory  Gu  idelines  for  Complying 
With  §  1926.502(el 

I.  Testing  Methods  For  Positioning  Device 
Systems.  This  app)endix  serves  as  a  non- 
mandatory  guideline  to  assist  employers 
comply  with  the  requirements  for  p>ositioning 
device  systems  in  §  1926.502(e).  Paragraphs 
(b),  (c),  (d)  and  (e)  of  Appendix  C  of  subpart 
M  relating  to  §  1926.502(d)— Personal  Fall 
Arrest  Systems — set  forth  test  procedures 
which  may  be  used,  along  with  the 
procedures  listed  below,  to  determine 
compliance  with  the  requirements  for 
positioning  device  systems  in  §  1926.502(e) 
(3)  and  (4)  of  Subpart  M. 

(a)  General.  (1)  Single  strap  positioning 
devices  shall  have  one  end  attached  to  a 
fixed  anchorage  and  the  other  end  connected 
to  a  body  belt  or  harness  in  the  same  manner 
as  they  would  be  used  to  protect  employees. 
Double  strap  positioning  devices,  similar  to 
window  cleaner's  belts,  shall  have  one  eiid 
of  the  strap  attached  to  a  fixed  anchorage  and 
the  other  end  shall  hang  free.  The  body  belt 
or  harness  shall  be  attached  to  the  strap  in 
the  same  manner  as  it  would  be  used  to 
protect  «mployees.  The  two  strap  ends  shall  ■ 
be  adjusted  to  their  maximum  span. 

(2)  The  fixed  anchorage  shall  be  rigid,  and 
shall  not  have  a  deflection  greater  than  .04 
inches  (1  mm)  when  a  force  of  2,250  pounds 
(10  kN)  is  applied. 


(3)  During  the  testing  of  all  systems,  a  test 
weight  of  250  pounds  plus  or  minus  3 
pounds  (113  kg  plus  or  minus  1.6  kg)  shall 
be  used.  The  weight  shall  be  a  rigid  object 
with  a  girth  of  38  inches  plus  or  minus-4 
inches  (96  cm  plus  or  minus  10  cm). 

(4)  Each  test  shall  consist  of  dropping  the 
specified  weight  one  time  without  foilure  of 
the  system  being  tested.  A  new  system  shall 
be  used  for  e9ch  test. 

(5)  The  test  weight  for  each  test  shall  be 
hoisted  exactly  4  feet  (1.2  m  above  its  "at 
rest"  position),  and  shall  be  dropped  so  as  to 
permit  a  vertical  free  fall  of  4  feet  (1.2  m). 

(6)  The  test  is  failed  whenever  any 
breakage  or  slippage  occurs  which  permits 
the  weight  to  fall  free  of  the  system. 

(7)  Following  the  test,  the  system  need  not 
be  capable  of  further  operation;  however,  all 
such  incapacities  shall  be  readily  apparent. 

II.  Inspection  Considerations.  As  required 
in  §  1926.502  (e)(5),  positioning  device 
systems  must  be  regularly  inspected.  Any 
component  with  any  significant  defect,  such 
as  cuts,  tears,  abrasions,  mold,  or  undue 
stretching:  alterations  or  additions  which 
might  affect  its  efficiency;  damage  due  to 
deterioration;  contact  with  fire,  acids,  or 
other  corrosives;  distorted  hooks  or  faulty 
hook  springs;  tongues  unfitted  to  the 
shoulder  of  buckles;  loose  or  damaged 
mountings;  non-functioning  parts;  or  wearing 
or  internal  deterioration  in  the  ropes  must  be 
withdrawn  from  service  immediately,  and 
should  be  tagged  or  marked  as  unusable,  or 
destroyed. 

Appendix  E  to  Subpart  M — Sample  Fall 
Protection  Plan 

Non-Mandatory  Guidelines  for  Complying 
With  §  1926.5021k) 

Employers  engaged  in  leading  edge  work, 
precast  concrete  construction  work  and 
residential  construction  work  who  can 
demonstrate  that  it  is  infeasible  or  creates  a 
greater  hazard  to  use  conventional  fall 
protection  systems  must  develop  and  follow 
a  fall  protection  plan.  Below  are  sample  fall 
protection  plans  developed  for  precast 
concrete  construction  and  residential  work 
that  could  be  tailored  to  be  site  specific  for 
other  precast  concrete  or  residential  jobsite. 
This  sample  plan  can  be  modified  to  be  used 
for  other  work  involving  leading  edge  work. 
The  sample  plan  outlines  the  elements  that  ' 
must  be  addressed  in  any  fall  protection 
plan.  The  reasons  outlined  in  this  sample  fall 
protection  plan  are  for  illustrative  picposes 
only  and  are  not  necessarily  a  valid, 
acceptable  rationale  (unless  the  conditions  at 
the  job  site  are  the  same  as  those  covered  by 
these  sample  plans)  for  not  using 
conventional  fall  protection  systems  for  a 
particular  precast  concrete  or  residential 
construction  worksite.  However,  the  sample 
plans  provide  guidance  to  employers  on  the 
type  of  information  that  is  required  to  be 
discussed  in  fall  protection  plans. 

Sample  Fall  Protection  Plans 

Fall  Protection  Plan  For  Precast/Prestress 
Concrete  Structures 

This  FaH  Protection  Plan  is  specific  for  the 
following  project: 
Location  of  Job    
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Erecting  Company 

Date  Plan  Prepared  or  Modified 

Plan  Preparea  By    

plan  Approved  By  

Plan  Supervised  By 


The  following  Fall  Protection  Plan  is  a 
sample  program  prepared  for  the  prevention 
of  injuries  associated  with  falls.  A  Fall 
Protection  Plan  must  be  developed  and 
evaluated  on  a  site  by  site  basis.  It  is 
recommended  that  erectors  discuss  the 
written  Fall  Protection  Plan  with  their  OSHA 
Area  Office  prior  to  going  on  a  jobsite. 

I.  Statement  of  Company  Policy 

(Company  Name)  is  dedicated  to  the 
protection  of  its  employees  from  on-the-job 
injuries.  All  employees  of  (Company  Name) 
have  the  responsibility  to  work  safely  on  the 
job.  The  purpose  of  this  plan  is:  (a)  To 
supplement  our  standard  safety  policy  by 
providing  safety  standards  specifically 
designed  to  cover  fall  protection  on  this  job 
and;  (b)  to  ensure  that  each  employee  is 
trained  and  made  aware  of  the  safety 
provisions  which  are  to  be  implemented  by 
this  plan  prior  to  the  start  of  erection. 

This  Fall  Protection  Plan  addresses  the  use 
of  other  than  conventional  fall  protection  at 
a  number  of  areas  on  the  project,  as  well  as 
identifying  specific  activities  that  require 
non-conventional  means  of  fall  protection. 
These  areas  include: 

a.  Connecting  activity  (point  of  erection). 

b.  Leading  edge  work. 

'  c.  Unprotected  sides  or  edge. 

d.  Grouting. 

This  plan  is  designed  to  enable  employers 
and  employees  to  recognize  the  fall  hazards 
on  this  job  and  to  establish  the  procedures 
that  are  to  be  followed  in  order  to  prevent 
falls  to  lower  levels  or  through  holes  and 
openings  in  walking/working  surfaces.  Each 
employee  will  be  trained  in  these  procedures 
and  strictly  adhere  to  them  except  when 
doing  so  would  expose  the  employee  to  a 
greater  hazard.  If,  in  the  employees  opinion, 
this  is  the  case,  the  employee  is  to  notify  the 
foreman  of  the  concern  and  the  concern 
addressed  before  proceeding. 

Safety  policy  and  procedure  on  any  one 
project  cannot  be  administered, 
implemented,  monitored  and  enforced  by 
any  one  individual.  The  total  objective  of  a 
safe,  accident  free  work  environment  can 
only  be  accomplished  by  a  dedicated, 
concerted  effort  by  every  individual  involved 
with  the  project  from  management  down  to 
the  last  employee.  Each  employee  must 
understand  their  value  to  the  company;  the 
costs  of  accidents,  both  monetary,  physical, 
and  emotional;  the  objective  of  the  safety 
policy  and  procedures;  the  safety  rules  that 
apply  to  the  safety  policy  and  procedures; 
and  what  their  individual  role  is  in 
administering,  implementing,  monitoring, 
and  compliance  of  their  safety  policy  and 
procedures.  This  allows  for  a  more  p>ersonal 
approach  to  compliance  through  planning, 
training,  understanding  and  cooperative 
effort,  rather  than  by  strict  enforcement.  If  for 
any  reason  an  unsafe  act  persists,  strict 
enforcement  will  be  implemented. 

It  is  the  responsibility  of  (name  of 
competent  person)  to  implement  this  Fall 
Protection  Plan.  (Name  of  Competent  Person) 
is  responsible  for  continual  observational 


safety  checks  of  their  work  operations  and  to 
enforce  the  safety  policy  and  procedures.  The 
foreman  also  is  respNsnsible  to  correct  any 
unsafe  acts  or  conditions  immediately.  It  is 
the  responsibility  of  the  employee  to 
understand  and  adhere  to  the  procedures  of 
this  plan  and  to  follow  the  instructions  of  the 
foreman.  It  is  also  the  responsibility  of  the 
employee  to  bring  to  managements  attention 
any  unsafe  or  hazardous  conditions  or  acts 
that  may  cause  injury  to  either  themselves  or 
any  other  employees.  Any  changes  to  this 
Fall  Protection  Plan  must  be  approved  by 
(name  of  Qualified  Person). 

n.  Fall  Protection  Systems  to  Be  Used  on 
This  Project 

Where  conventional  fall  protection^  is 
infeasible  or  creates  a  ^ealer  hazard  at  the 
leading  edge  and  during  initial  connecting 
activity,  we  plan  to  do  this  work  using  a 
safety  monitoring  system  and  expose  only  a 
minimum  number  of  employees  for  the  time 
necessary'  to  actually  accomplish  the  job.  The 
maximum  number  of  workers  to  be 
monitored  by  one  safety  monitor  is  six  (6). 
We  are  designating  the  following  trained 
employees  as  designated  erectors  and  they 
are  permitted  to  enter  the  controlled  access 
zones  and  work  without  the  use  of 
conventional  fall  protection. 
Safety  monitor: 
Designated  erector: 
Designated  erector: 
Designated  erector; 
Designated  erector: 
Designated  erector: 
Designated  erector: 

The  safety  monitor  shall  be  identified  by 
wearing  an  orange  hard  hat.  The  designated 
erectors  will  be  identified  by  one  of  the 
following  methods: 

1.  They  will  wear  a  blue  colored  arm  band, 
or 

2.  They  will  wear  a  blue  colored  hard  hat, 
or 

3.  They  will  wear  a  blue  colored  vest. 
Only  individuals  with  the  appropriate 
experience,  skills,  and  training  will  be 
authorized  as  designated  erectors.  All 
employees  that  will  be  working  as  designated 
erectors  under  the  safely  monitoring  system 
shall  have  been  trained  and  instructed  in  the 
following  areas: 

1.  Recognition  of  the  fall  hazards  in  the 
work  area  (at  the  leading  edge  and  when 
making  initial  connections — point  of 
erection). 

2.  Avoidance  of  fall  hazards  using 
established  work  practices  which  have  been 
made  known  to  the  employees. 

3.  Recognition  of  unsafe  practices  or 
working  conditions  that  could  lead  to  a  fall, 
such  as  windy  conditions. 

4.  The  function,  use,  and  operation  of 
safety  monitoring  systems,  guardrail  systems, 
body  belt/harness  systems,  control  zones  and 
other  protection  to  be  used. 

5.  The  correct  procedure  for  erecting, 
maintaining,  disassembling  and  inspecting 
the  system(s)  to  be  used. 

6.  knowledge  of  construction  sequence  or 
the  erection  plan. 

A  conference  will  take  place  prior  to 
starting  work  involving  all  members  of  the 
erection  crew,  crane  crew  and  supervisors  of 


any  ether  concerned  contractors.  This 
conference  will  be  conducted  by  the  precast 
concrete  erection  supervisor  in  charge  of  the 
project.  During  the  pre-work  conference, 
erection  procedures  and  sequences  pertinent 
to  this  job  will  be  thoroughly  discussed  and 
safety  practices  to  be  used  throughout  the 
project  will  be  specified.  Further,  all 
personnel  will  be  informed  that  the 
controlled  access  zones  are  off  limits  to  all 
personnel  other  than  those  designated 
erectors  specifically  trained  to  wo.'k  in  '.hsi 
area. 

Safety  Monitoring  System 

A  safety  monitoring  system  means  a  fall 
protection  system  in  which  a  compelent 
person  is  responsible  for  recognizing  and 
warning  employees  of  fall  hazards.  The 
duties  of  the  safety  monitor  are  to- 

1.  Warn  by  voice  when  approaching  the 
ofien  edge  in  an  unsafe  manner. 

2.  Warn  by  voice  if  there  is  a  dangerous 
situation  developing  which  cannot  be  seen 
by  another  person  involved  with  product 
placement,  such  as  a  member  getting  out  of 
control. 

3.  Make  the  designated  erectors  aware  they 
are  in  a  dangerous  area. 

4.  Be  competent  in  recognizing  fall 
hazards. 

5.  Warn  employees  when  they  appear  to  be 
unaware  of  a  fall  hazard  or  are  acting  in  an 
unsafe  manner. 

6.  Be  on  the  same  walking/working  surfai  »> 
as  the  monitored  employees  and  within 
visual  sighting  distance  of  the  monitored 
employees. 

7.  Be  close  enough  to  communicate  orally 
with  the  employees. 

8.  Not  allow  other  responsibilities  to 
encumber  monitoring.  If  the  safety  monitor 
becomes  too  encumbered  with  other 
responsibilities,  the  monitor  shall  (1)  .stop  the 
erection  process;  and  (2)  turn  over  other 
responsibilities  to  a  designated  erector;  or  (3) 
turn  over  the  safety  monitoring  function  to 
another  designated,  competent  person.  The 
safety  monitoring  system  shall  not  be  used 
when  the  wind  is  strong  enough  to  cause 
loads  with  laige  surface  areas  to  swing  out  of 
radius,  or  result  in  loss  of  control  of  the  load, 
or  when  weather  conditions  cause  the 
walking-working  surfaces  to  become  iry  ot 
slippery. 

Control  Zone  System 

A  controlled  access  zone  means  an  area 
designated  and  clearly  marked,  in  which 
leading  edge  work  may  take  place  without 
the  use  of  guardrail,  safely  net  or  personal 
fall  arrest  systems  to  protect  the  employees 
in  the  area.  Control  zone  systems  shall 
comply  with  the  following  provisions: 

1.  When  used  to  control  access  to  areas 
where  leading  edge  and  other  operations  are 
taking  place  the  controlled  access  zone  shall 
be  defined  by  a  control  line  or  by  any  other 
means  that  restricts  access. 

When  control  lines  are  used,  ihey  shall  be 
erected  not  less  than  6  feel  (1.8  m)  nor  more 
than  60  feel  (18  m)  or  half  the  length  of  the 
member  being  erected,  whichever  is  less, 
frx>m  the  leading  edge. 

2.  The  control  line  shall  extend  along  ihn 
entire  length  of  the  unprotected  or  leading 
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greater  than  12  in.  x  12  in. 
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for  columns 
disconnecting 
work  from  a 
hart^s  with  I 
both  hands  are 
tying  off.  a  vert 
to  the  lifting  ey 
prior  to  lifting, 
operated  or  mo  > 
t(X)  high  for  the 
higher,  an  addep 
the  height  of 
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in  place  until  a 
be  removed 
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v\  hich  is  released 
(olnmn  is  stabi 


I  safi  ly 


column  erection  through 
requires  that  many  holes  be 
this  deck.  These  are  to  be 
protected.  Except  for  the 
c  jrrently  used  to  erect  a 
ing  protection  is  to  be  left 
opening  being  uncovered  to 
ill  become  part  of  the  point 
vilt  be  addressed  as  part  of 
Plan.  This  uncovering  is 
erection  foreman's  direction 
immediately  prior  to 
column  through  the  opening, 
the  column  is  through  the 
will  no  longer  exist  a  fall 
on. 
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III.  Imptementa  tion  of  Fall  Protection  Plan 

The  structure  being  erected  is  a  multistory 
total  precast  coi  icrete  building  consisting  of 
columns,  beam: .  wall  panels  and  hollow  core 
slabs  and  doubl  i  tee  floor  and  roof  members. 

The  followini  is  a  list  of  the  products  and 
erection  situations  on  this  job: 


10  ft  to  36  ft  long,  employees 
(i^ne  hooks  from  columns  will 
r  and  wear  a  body  belt/ 
yard  and  be  tied  off  when 
leeded  to  disconnect.  For 
cal  lifeline  will  be  connected 
at  the  top  of  the  column, 
o  be  used  with  a  manually 
lie  rope  grab.  For  columns 
use  of  a  ladder.  36  ft  and 
cable  will  be  used  to  reduce 
disconnecting  point  so  that 
used.  This  cable  will  be  left 
point  in  erection  that  it  can 
.  In  some  cases,  columns 
from  the  crane  by  using  an 
shackle  with  a  pull  pin 

from  the  ground  after  the 
ized. 


The  column  will  be  adequately  connected 
and/or  braced  to  safely  support  the  weight  of 
a  ladder  with  an  employee  on  it. 

Inverted  Tee  Beams 

Employees  erecting  "inverted  tee  beams,  at 
a  height  of  6  to  40  f).  will  erect  the  beam, 
make  initial  connections,  and  fmal  alignment 
from  a  ladder.  If  the  employee  needs  to  reach 
over  the  side  of  the  beam  to  bar  or  make  an 
adjustment  to  the  alignment  of  the  beam, 
they  will  mount  the  beam  and  be  tied  off  to 
the  lifting  device  in  the  beam  after  ensuring 
the  load  has  been  stabilized  on  its  bearing. 
To  disconnect  the  crane  from  the  beam  an 
employee  will  stand  a  ladder  against  the 
beam.  Because  the  use  of  ladders  is  not 
practical  at  heights  above  40  ft,  beams  will 
be  initially  placed  with  the  use  of  tag  lines 
and  their  final  alignment  made  by  a  person 
on  a  manlift  or  similar  employee  positioning 
systems. 

Spandrel  Beams 

Spandrel  t)eams  at  the  exterior  of  the 
building  will  be  aligned  as  closelyas  possible 
with  the  use  of  tag  Lines  with  the  final 
placement  of  the  spandrel  beam  made  from 
a  ladder  at  the  open  end  of  the  structure.  A 
ladder  will  be  used  to  make  the  initial 
connections  and  a  ladder  will  be  used  to 
disconnect  the  crane.  The  other  end  of  the 
beam  will  be  placed  by  the  designated  erector 
from  the  double  tee  deck  under  the 
oV)ser\'ation  of  the  safety  monitor. 

The  beams  will  be  adequately  connected 
and/or  braced  to  safely  support  the  weight  of 
a  ladder  with  an  employee  on  it. 

Floor  and  Roof  Members 

During  installation  of  the  precast  concrete 
floor  andyor  roof  members,  the  work  deck 
continuously  increases  in  area  as  more  and 
more  units  are  being  erected  and  positioned. 
Thus,  the  unprotected  floor/roof  perimeter  is 
constantly  modified  with  the  leading  edge 
changing  location  as  each  member  is 
installed.  The  fall  protection  for  workers  at 
the  leading  edge  shall  be  assured  by  properly 
constructed  and  maintained  control  zone 
lines  not  more  than  60  ft  away  from  the 
leading  edge  supplemented  by  a  safety 
monitoring  system  to  ensure  the  safety  of  ail 
designated  erectors  working  within  the  area 
defined  by  the  control  zone  lines. 

The  hollow  core  slabs  erected  on  the 
masonjy  portion  of  the  building  will  be 
erected  and  grouted  using  the  safety 
monitoring  system.  Grout  will  be  placed  in 
the  space  between  the  end  of  the  slab  and 
face  shell  of  the  concrete  masonry  by 
dumping  from  a  wheelbarrow.  The  grout  in 
the  keyways  between  the  slabs  will  be 
dumped  from  a  wheelbarrow  and  then  spread 
with  long  handled  tools,  allowing  the  worker 
to  stand  erect  facing  toward  the  unprotected 
edge  and  back  from  any  work  deck  edge 

Whenever  possible,  the  designated  erectors 
will  approach  the  incoming  member  at  the 
leading  edge  only  after  it  is  below  waist 
height  so  that  the  member  itself  provides 
protection  against  falls. 

Except  for  the  situations  described  below, 
when  the  arriving  floor  or  roof  member  is 
within  2  to  3  inches  of  its  final  position,  the 
designated  erectors  ran  then  proceed  to  their 
position  of  erection  at  each  end  of  the 


member  under  the  control  of  the  safety 
monitor.  Crane  books  will  be  unhooked  from 
double  tee  members  by  designated  erectors 
under  the  direction  and  supervision  of  the 
safety  monitor. 

Designated  erectors,  while  waiting  for  the 
next  floor  or  roof  member,  will  be  constantly 
under  the  control  of  the  safety  monitor  for 
fail  protection  and  are  directed  to  stay  a 
minimum  of  six  (6)  ft  from  the  edge.  In  the 
event  a  designated  erector  must  move  from 
one  end  of  a  member,  which  has  just  been 
placed  at  the  leading  edge,  they  must  first 
move  away  from  the  leading  edge  a  minimum 
of  six  (6)  h  and  then  progress  to  the  other  end 
while  maintaining  the  minimum  distance  of 
six  (6)  ft  at  all  times. 

Erection  of  double  tees,  where  conditions 
require  bearing  of  one  end  into  a  closed 
pocket  and  the  other  end  on  a  beam  ledge, 
restricting  the  tee  legs  frtjm  going  directly 
into  the  pockets,  require  special 
considerations.  The  tee  legs  that  an-  to  bear 
in  the  closed  pocket  must  hang  lowef  than 
those  a(  the  beam  bearing.  The  double  tee 
will  be  "two-lined"  in  order  to  elevate  one 
end  higher  than  the  other  to  allow  for  the  low- 
end  to  be  ducked  into  the  closed  pocket 
using  the  following  procedure. 

The  double  tee  will  be  rigged  with  a 
standard  four-way  spreader  off  of  the  main 
load  line.  An  additional  choker  will  be 
attached  to  the  married  point  of  the  two- 
legged  spreader  at  the  end  of  the  tee  that  is 
to  be  elevated.  The  double  tee  will  be  hoisted 
with  the  main  load  line  and  swung  into  a 
position  as  close  as  possible  to  the  tee's  final 
bearing  elevation.  When  the  tee  is  in  this 
position  and  stabilized,  the  whip  line  load 
block  will  be  lowered  to  just  above  the  teo 
deck.  At  this.time.  two  erectors  will  walk  out 
on  the  suspended  tee  deck  at  midspan  of  the 
tee  member  and  pull  the  load  block  to  the 
end  of  the  tee  to  be  elevated  and  attach  the 
additional  choker  to  the  load  block.  The 
possibility  of  entanglement  with  the  crane 
lines  and  other  obstacles  during  this  two 
lining  process  while  raising  and  lowering  the 
crane  bloc  k  on  that  second  line  could  be 
hazardous  to  an  encumbered  employee. 
Therefore,  the  designated  erectors  will  not  tie 
off  during  any  part  of  this  process.  While  the 
designated  erectors  are  on  the  double  tee.  the 
safety  monitoring  system  will  be  used.  After 
attaching  the  choker,  the  two  erectors  then 
step  back  on  the  previously  erected  tee  deck 
and  signal  the  crane  operator  to  hoist  the 
load  with  the  whip  line  to  the  elevation  that 
will  allow  for  enough  clearance  to  let  the  low 
end  tee  legs  slide  into  the  pockets  when  the 
main  load  line  is  lowered.  The  erector,  who 
is  handling  the  lowered  end  of  the  tee  at  the 
closed  po<:ket  bearing,  will  step  out  on  the 
suspended  tee.  An  erection  bar  will  then  be 
placed  between  the  end  of  the  tee  leg  and  the 
inside  face  of  the  pocketed  spandrel  meratjor. 
1  he  lee  is  barred  away  from  the  pocketed 
member  to  reduce  the  friction  and  lateral 
force  against  the  pocketed  member.  As  the 
tee  is  being  lowered,  the  other  erector 
remains  on  the  tee  which  was  previously 
erected  to  handle  the  other  end.  At  this  point 
the  tee  is  slowly  lowered  by  the  crane  to  a 
point  where  the  lee  legs  can  freely  slide  into 
the  pockets.  The  erector  working  the  lowered 
end  of  the  tee  must  keep  pressure  on  the  bar 
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between  the  tee  and  the  late  tjf  the  po«  ketnd 
spandrel  member  to  very  gradually  let  the  tee 
legs  slid(!  into  the  pocket  to  its  proper  bearing 
dimension.  The  tee  is  thnn  slowly  lowered 
into  its  final  erected  position. 

The  deslgndted  ere<;tor  should  be  allowed 
onto  the  suspended  double  lee.  otherwisi- 
there  is  iicji  ontrol  over  the  horizontal 
movement  of  the  double  tee  and  this 
niovenieni  i«uld  kno<:k  the  spandrel  o(!  <jt  its 
bearing  or  the  i  olumn  out  of  plumb.  The 
c;on1roi  necessary  to  prevent  hitting  the 
spandrel  can  only  he  done  -ialely  from  iho  top 
of  the  d(ii;l)lc  lee  lieing  er»>rted. 

Load be.ni  ing  Wall  Panels:  The  ert^t  tion  ol 
the  loadhcarins  wall  pan..-!s  on  tlio  elevated 
dnr;ks  re.jiiifes  the  use  of  a  safety  monitor  and 
a  controlled  di  cftss  zone  that  is  a  jniiiinuim 
of  25  ft  ;in;i  a  maximum  of  'j  the  length  ol 
the  wail  panclx  away  I'rorn  the  unprotei  ted 
edge  «:ii  lij.-i;  desi^jnated  erectors  can  move 
freely  .ind  iinen»:uinbe.-ed  when  receiving  ll-.e 
panels.  Bracing,  if  required  for  sl.ibiiity,  will 
bt^  installed  by  ludder.  .After  the  brat  es  .ire 
sei.iired  ihe  crane  will  be  diy  onnec  ted  iroin 
the  wall  l»y  using  a  ladder.  The  wall  to  wall 
c<'nnet;tii»ns  will  also  Ih-  i>erformed  from  a 
liiiider; 

■'  Non-I,u,i(ll^'aring  P.iiiels  (Cladding):  The 
Iwating  of  survey  lines,  panel  layout  and 
other  install.-.tiru)  prerequisites  (prewelding. 
etc.)  for  iion-lo.idbearing  panels  (>  l.uiding) 
will  not  (  oininence  until  floor  perimeter  and 
fl<x3i  opi.-nings  have  been  protected.  In  some 
aieas,  it  is  necessary  bee  aiise  of  panel 
ainfiguration  to  remove  the  perimeter 
priitectio;!  as  the  cladtlinjt  is  lieing  installed. 
Reiiuiva)  of  perimeter  protection  will  be 
performed  on  a  bay  to  fa.iy  basis,  just  ahead 
of  cladding  e!-it,tion  to  minimize  temporarilv 
unproleiied  tloor  edges.  Those  workers 
within  6  ft  of  the  ed^e,  rect;iving  and 
positioning  the  iladding  when  the  perimeter 
protection  is  removed  sh.!i!  lie  lied  off. 

Di^faiViii^ 

Knijiloyees  exposed  to  falls  of  six  (6)  feet 
Ol  more  to  lower  levels  w  ho  are  not  actively 
engaged  in  Ii-.iding  edge  work  or  connecting 
ai  livity.  s!i(  h  as  welding,  bolting,  cutting, 
bracing,  guying,  palchinfj.  painting  or  other 
ripera'ions,  and  who  are  working  less  than 
SIX  ((>)  it  from  an  unprotected  edge  will  be 
tied  off  at  all  times  or  guardrails  will  be 
installed.  Employees  engaged  in  these 
activities  but  who  are  more  than  six  (6)  ft 
from  an  unprotected  edge  as  defined  by  the 
i:onfro!  zone  lines,  do  not  require  fall 
protection  hut  a  warning  line  or  control  lines 
must  be  erected  to  remind  employees  they 
are  app.'oacliing  an  an  a  where  fall  protection 
is  required 

IV.  Convent  innal  Fall  Protection  Considered 
for  the  Point  of  Erect  ion  or  Leading  Edge 
Erection  Operations 

.  A  Ptnannl  Fall  Anrs!  Systems 

In  this  partif  ular  erection  sequence  and 
prcxeduri!.  ptjrsonal  fall  arrest  systems 
requiring  body  Ix-lt  'harness  systems,  lifelines 
and  lanyards  will  not  reduce  possible 
hazards  to  workers  and  will  create  offsetting 
hazards  durinj.^  their usageat  the  leading 
edge  of  fH-ecast/iirestressed  concrete 
construction. 

Leading  ed^e  erection  and  initial 
connectii'i!^  .-in- 1  onducted  by  employees 


who  are  spe«  ifically  trained  to  do  this  type 
of  work  and  .an?  trained  to  rec  ognize  Ihe  fall 
hazards.  The  nature  of  such  work  nonnally 
exposes  the  employee  to  the  fall  hazard  for 
a  short  period  of  lime  and  installation  of  fall 
protection  systems  for  a  short  duration  is  not 
feasible  liefause  if  exposes  the  installers  of 
the  system  to  the  same  fall  hazard,  but  for  a 
longer  period  of  time. 

t.  It  is  necessary  that  the  employee  be  abli? 
to  move  freely  without  em  umbrance  in  order 
to  guide  the  sections  of  preexist  com  rete  into 
their  final  position  without  having  lifelines 
attached  which  will  restrict  the  emplovees 
ability  to  move  ubout  at  the  jjoint  of  erection 
2.  A  typical  pnxedure  requires  2  or  more 
workers  to  maneuver  around  each  other  .is  a 
I  oncrete  metnher  is  positioned  to  fit  into  ih'> 
strurturii.  If  they  are  eac  h  attached  to  a 
lifeline,  pan  of  their  attention  must  be 
diverted  from  their  main  task  of  pwsitionin;; 
a  member  weighing  several  tons  to  the  task 
111  ,-jvoidingenlanj;lements  of  their  lifelines  or 
.ivoiding  tripping  over  lanyards.  Therefore,  if 
these  workers  are  fitta<  hed  to  lanyards,  inorf 
lal!  potential  would  result  than  firom  not 
iismg  such  a  device. 

In  this  specifi(  eref  tion  sequence  and 
p;-oi  edurc.  retrat  fable  lifelines  do  not  solve 
t'.e  problem  ol  two  workers  becoming 
tangled.  In  fa(  t,  sue  h  a  tangle  could  previ-nf 
the  lifeline  from  retracting  as  the  worker 
nirned.  thus  potentially  exposing  the  worKi'i 
to  a  fall  greater  than  6  ft.  Also,  a  worker 
crossing  over  the  lifeline  of  another  worker 
can  create  a  hazard  because  the  movement  of 
one  person  can  unbalance  the  other.'  In  the 
event  of  a  fall  hy  one  person  there  is  a 
likelihood  that  the  other  person  will  be 
(  aiised  to  fail  as  weil.  In  addition,  if 
I  oiitamiiiation  such  as  grout  (during  hollow 
(  ore  g.routing)  enters  the  retractable  housing 
it  can  cause  excessive  wear  and  damage  to 
the  dev  ice  and  could  clog  the  retracting 
nie<  hanisir.  as  the  lanyard  is  dragged  across 
the  deck.  ObsIru<  ting  the  cable  orifice  can 
defeat  the  devices  shock  absorbing  function, 
p'oduce  cable  slack  and  damage,  and 
adv  erseJy  affei !  i  able  extraction  and 
rerrat  tion. 

:i.  Employe*  s  tied  to  a  lifeline  can  be 
rr.ijiped  and  « i-ished  by  moving  structural 
i:)<'n:lnTs  if  the  e.mployee  becomes  restrained 
hv  the  lanyard  or  retractable  lifeline  and 
t  annot  get  out  of  the  path  of  the  moving  load. 

T.he  sudden  movement  of  a  precast 
I  un<  rete  '.neniber  being  raised  by  a  crane  can 
he  (  aiised  by  a  number  of  factors.  When  this 
h.ippeii!-.  a  I  or.nector  may  immediately  have 
to  niove  a  « onsiilerable  distance  to  avoid 
iniurv.  11  a  tied  off  body  belt/harness  is  being 
used,  the  t  OH'^ecfor  could  be  trapped. 
IJienlnre.  tlu?re  is  a  greater  risk  of  injury  if 
the  I  onnei  tor  is  tied  to  the  structure  for  this 
•;,)!■(  ipM  erei  lion  sequence  and  procedure. 

When  necessary  to  move  away  from  a 
n  !rni  tatiie  d''vice,  the  worker  cannot  move  at 
a  r.i'f  )4rt'.it'>r  than  the  device  locking  speed 
typii  ally  3.5  to  4.5  ft/sec.  When  moving 
towa!  d  the  device  it  is  necessary  to  move  at 
a  rat"  which  does  not  permit  cable  slack  to 
buiid  liji.  liiis  slack  may  cause  cable 
retniition  acceleration  and  cause  a  worker  to 
lose  their  balance  by  applying  a  higher  than 
noriii.d  J!  rking  force  on  the  body  when  the 
cabU'  s:i.'!i(  -ily  becomes  taut  after  building 


up  momentum.  This  slack  can  also  caus«3 
damage  to  the  internal  spring-loaded  drum, 
uneven  <  oiling  of  cable  on  the  drum,  and 
possible  cable  damage. 

The  factors  causing  sudden  movements  for 
this  location  include: 

(a)  Cranes 

(l)Ope.'ator  error. 
(2)  Site  r  onditions  (soft  or  unstable 
jyound) 

(3}Mei  hanical  failure. 

(4)  Structural  failure. 

(5)  Rigging  failure. 

(6)  Ci.i:ie  signal/radio  communication 
failure. 

ib)  Wiiilier  Conditions 

(1 1  Wind  (strong  wind/sudden  gusting) — 
partHUilarly  a  problem  with  the  large  surface 
.ireas  of  precast  concrete  members. 

(2)  .Snow/rain  (visibility) 

13)  Fog  (visibility). 

(4)  Cold — causing  slowed  reactions  or 
mechanical  problems. 

(i )  .Structure/Product  Conditions. 

( 1 1  Lifting  Eye  failure. 

(2)  Bearing  failure  or  slipp.ige. 

(3)  Structure  shifting. 

(4)  Bracing  failure. 

(5)  Product  failure, 
(d)  Human  Error. 

(1)  Incorrect  tag  line  procedure. 

(2)  Tag  line  hang-up. 

(3)  Incorrect  or  misunderstood  crane 
signals. 

(4)  Misjudged  elevation  of  member. 

(5)  Misjudged  speed  of  member. 

(6)  Misjudged  angle  of  member. 

4.  Anchorages  or  special  attachment  points 
could  be  cast  into  the  precast  concrete 
members  if  sufficient  preplanning  and 
consideration  of  erectors  position  is  done 
before  the  members  are  cast.  Any  hole  or 
other  attachment  must  be  approved  by  the 
engineer  who  designed  the  member.  It  is 
possible  that  some  design  restrictions  will 
not  allow  a  member  to  be  weakened  by  an 
additional  hole;  however,  it  is  anticipated 
that  such  situations  would  be  the  exception, 
not  the  rule.  Attachment  points,  other  than 
on  the  deck  surface,  will  require  removal 
and/or  patching.  In  order  to  remove  and/or 
patch  these  points,  requires  the  employee  to 
be  exposed  to  an  additional  fall  hazard  at  an 
unprotected  perimeter.  The  fact  that 
attachment  points  could  be  available 
anywhere  on  the  structure  does  not  eliminate 
the  hazards  of  using  these  points  for  tying  off 
as  discussed  above.  A  logical  point  for  tying 
off  on  double  tees  would  be  using  the  lifting 
loops,  except  that  they  must  be  cut  off  to 
eliminate  a  tripping  hazard  at  an  appropriate 
time. 

5.  Providing  attachment  at  a  point  above 
the  walking/working  surface  would  also 
create  fall  exp>osures  for  employees  installing 
their  devices.  Final  fiositioningof  a  precast 
concrete  member  requires  it  to  be  moved  in 
such  a  way  that  it  must  pass  through  the  area 
that  would  be  occupied  by  the  lifeline  and 
the  lanyards  attached  to  the  point  above. 
Resulting  entanglements  of  lifelines  and 
lanyards  on  a  moving  member  could  pull 
employees  from  the  work  surface.  Also,  the 
structure  is  being  created  and,  in  most  cases, 
there  is  no  structure  above  the  members 
being  placed. 
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(a)  Temporary  structural  supports, 
installed  to  provid(  i  attatJiing  points  for 
lifelines  limit  the  s  jace  which  is  essential  for 
orderly  positioning .  alignment  and 
placement  of  the  p  wast  concrete  members. 
To  keep  the  lanyar  is  a  reasonable  and 
manageable  length  lifeline  supports  would 
necessarily  need  tc  be  in  proximity  to  the 
positioning  proces;  .  A  sudden  shift  of  the 
precast  concrete  m  jmber  being  positioned 
because  of  wind  pi  essure  or  crane  movement 
could  make  it  strik ;  the  temporary 
supporting  structui  e.  moving  it  suddenly  and 
causing  tied  off  em  ployees  to  fall. 

(b)  The  time  in  n  anhours  which  would  be 
expended  in  placii  g  and  maintaining 
temporary  structur  il  supports  for  lifeline 
attaching  paints  co  jld  exceed  the  expended 
nianhours  invoIvB<  in  placing  the  precast 
concrete  members.  No  protection  could  be 
provided  for  the  er  iployees  erecting  the 
temporary  structur  il  supports  and  these 
supports  would  ha  fe  to  be  moved  for  each 
successive  step  in  he  construction  process, 
thus  greatly  increa  ;ing  the  employees 
exposure  to  the  fai  hazard. 

(f  IThe  use  of  a  c  able  strung  horizontally 
between  two  colur  ins  to  provide  tie  off  lines 
for  erecting  or  wal  ing  a  beam  for  coiuiecting 
work  is  not  feasibli !  and  creates  a  greater 
hazard  on  this  mul  ti-story  building  for  the 
following  reasons: 

(1)  If  a  connectoi  is  to  use  such  a  line,  il 
must  be  installed  I  etween  the  two  columns. 
To  perform  this  ini  tallation  requires  an 
erector  to  have  mo  -e  fall  exposure  time 
attaching  the  cablf  to  the  columns  than 
-would  be  spent  to  nake  the  beam  to  column 
roimection  itsell 

(2)  ff  such  a  line  is  to  be  installed  so  that 
an  erector  can  wal  l  along  a  beam,  it  must  be 
overhead  or  below  him.  For  example,  if  a 
connector  must  w<  Ik  along  a  24  in.  wide 
beam,  the  presenc(  of  a  line  next  to  the 
connector  at  waist  level,  attached  directly  to 
the  columns.  woulJ  prevent  the  connector 
from  centering  the  r  weight  over  the  beam 
and  balancing  ther  iselves.  Installing  the  line 
above  the  connecti  ir  might  be  possible  on  the 
first  level  of  a  two-  story  column:  hovirever, 
the  column  may  ei  tend  only  a  few  feet  above 
the  floor  level  at  tl  e  second  level  or  be  flush 
with  the  floor  leve  .  Attaching  the  line  to  the 
side  of  the  beam  ci  luld  be  a  solution; 
however,  it  would  require  the  connector  to 
attach  the  lanyard  ielow  foot  level  which 
would  most  likely  extend  a  fall  farther  than 

6  ft. 

(31  When  lines  a  re  strung  over  every  beam. 
It  becomes  more  a  id  more  difficult  for  the 
crane  operator  to  1  nver  a  precast  concrete 
member,  into  posit  on  without  the  member 
fiecciming  fouled,  i  Ihould  the  member 
Ihh  oine  entangled  it  could  easily  dislodge 
the  line  from  a  col  imn.  If  a  worker  is  tied 
to  i(  at  the  time,  a  all  cuuld  be  caused. 

6.  The  ANSI  Al  ).14-1991  American 
National  Standard  for  Construction  and 
Demolition  Opera  ions^Requirements  for 
Safety  Belts,  Harn  isses.  Lanyards  and 
Lifelines  for  ConsI  ruction  and  Demolitiort 
Ise.  states  that  th(  anchor  point  of  a  lanyard 
or  deceleration  de  /ice  should,  if  possible,  be 
located  above  the  ivearer's  belt  or  harness 
.•'tachment.  ANSI  A10.14  also  states  tt)at  a 
suitable  anchorag(  fxiinf  is  one  which  is 


located  as  high  as  possible  to  prevent  contact 
with  an  obstruction  below  should  the  worker 
fall.  Most  manufacturers  also  warn  in  the 
user's  handbook  that  the  safety  block/ 
retractable  lifeline  must  be  positioned  above 
the  D-ring  (above  the  work  space  of  the 
intended  user)  and  OSHA  recommends  that 
fall  arrest  and  restraint  equipment  be  used  in 
accordance  with  the  manufacturer's 
instructions. 

Attachment  of  a  retractable  device  to  a 
horizontal  cable  near  floor  level  or  using  the 
inserts  in  the  floor  or  roof  members  may 
result  in  increased  bee  fall  due  to  the  dorsal 
D-ring  of  the  full-body  harness  riding  hi^er 
than  the  attachment  point  of  the  snaphook  to 
the  cable  or  insert  (e.g.,  6  foot  tall  worker 
with  a  dorsal  D-ring  at  5  feet  above  the  floor 
or  surface,  reduces  the  working  length  to 
only  one  foot,  by  placing  the  anchorage  five 
feet  away  Grom  the  fall  hazard).  In  addition, 
impact  loads  may  exceed  maximum  fall 
arrest  forces  (MAF)  because  the  fall  arrest  D- 
ring  would  be  4  to  5  feet  higher  than  the 
safety  block/retractable  lifeline  anchored  to 
the  walking-working  surface;  and  the 
potential  for  swing  hazards  is  increased. 

Manufacturers  also  require  that  workers 
not  work  at  a  level  where  the  point  of 
snaphook  attachment  to  the  body  harness  is 
above  the  device  because  this  will  increase 
the  free  fall  distance  and  the  deceleration 
distance  and  will  cause  higher  forces  on  the 
body  in  the  event  of  an  accidental  fall. 

Manufacturers  reconmiend  an  anchorage 
for  the  retractable  lifeline  which  is 
immovably  fixed  in  space  and  is  independem 
of  the  user's  support  systems.  A  moveable 
anchorage  is  one  which  can  be  moved  around 
(such  as  equipment  or  wheeled  vehicles)  or 
which  can  deflect  substantially  under  shock 
loading  (such  as  a  horizontal  cable  or  very 
flexible  beam).  In  the  case  of  a  very  flexible 
anchorage,  a  shock  load  applied  to  the 
anchorage  during  fall  arrest  can  cause 
oscillation  of  the  flexible  anchorage  such  that 
the  retractable  brake  mechanism  may 
undergo  one  or  more  cycles  of  locking/ 
unlocking/locking4ratchet  effect)  until  the 
anchorage  deflection  is  dampened.  Therefore, 
use  of  a  moveable  anchorage  involves  critical 
engineering  and  safety  factors  and  should 
only  be  considered  after  fixed  anchorage  has 
been  determined  to  be  not  feasible. 

Horizontal  cables  used  as  an  anchorage 
present  an  additional  hazard  due  to 
amplification  of  the  horizontal  component  of 
maximum  arrest  force  (of  a  fall)  transmitted 
to  the  pomts  where  the  horizontal  cable  is 
attached  to  the  stmcture.  This  amplification 
is  duK  to  the  angle  of  sag  of  a  horizontal  cable 
and  is  most  severe  for  small  angles  of  sag.  For 
a  cable  sag  angle  of  2  degrees  the  horizontal 
force  on  the  points  "of  cable  attachment  can 
l)e  amplified  by  a  factor  of  15. 

It  is  also  necessary  to  install  the  retractable 
device  vertically  overhead  to  minimize  swing 
falls.  If  an  object  is  in  the  worker's  swing 
"path  (or  that  of  the  cable)  hazardous 
situations  exist:  (IJ  due  to  the  swing, 
horizontal  speed  of  the  user  may  be  high 
enough  to  cause  injury  when  an  obstacle  in 
the  swing  fall  path  is  struck  by  either  the  user 
or  the  cable:  (2)  the  total  vertical  fall  distance 
of  the  user  may  be  much  greater  than  if  the 
us4!r  had  fallen  only  vertically  without  a 
'  swing  foil  path. 


With  retractable  lines,  overconfidence  may 
cause  the  worker  to  engage  is  inappropriate 
behavior,  such  as  approaching  the  perimeter 
of  a  floor  or  roof  at  a  distance  appreciably 
greater  than  the  shortest  distance  between  the 
anchorage  point  and  the  leading  edge. 
Though  the  retractable  lifeline  may  arrest  a 
worker's  fall  before  he  or  she  has  fallen  a  few 
feet,  the  lifeline  may  drag  along  the  edge  of 
the  floor  or  beam  and  swing  the  worker  like 
a  pendulum  until  the  line  has  moved  to  a 
position  where  the  distance  between  the 
anchorage  point  and  floor  edge  is  the  shortest 
distance  between  those  two  ftoints. 
Accompanying  this  ptendulum  swing  is  a 
lowering  of  the  worker,  with  the  attendant 
danger  that  he  or  she  may  violently  impact 
the  floor  or  some  obstruction  below. 

The  risk  of  a  cable  breaking  is  increased  if 
a  lifeline  is  dragged  sideways  across  the 
rough  surface  or  edge  of  a  concrete  member 
at  the  same  moment  that  the  lifeline  is  being 
subjected  to  a  maximum  impact  loading 
during  a  fall.  The  typical  Vie  in.  cable  in  a 
retractable  lifeline  has  a  breaking  strength  of 
from  3(MX)  to  3700  lbs. 

7.  The  competent  person,  who  can  take 
into  account  the  specialized  operations  being 
performed  on  this  project,  should  determine 
when  and  where  a  designated  erector  cannot 
use  a  personal  fall  arrest  system. 

0.  Safety  Net  Systems 

The  nature  of  this  particular  precast 
concrete  erection  worksite  precludes  the  safe 
use  of  safety  nets  where  point  of  erection  or 
leading  edge  work  must  take  place. 

1.  To  install  safety  nets  in  the  interior  high 
bay  of  the  single  story  portion  of  the  building 
poses  rigging  attachment  problems. 
Structural  members  do  not  exist  to  which 
supporting  devices  for  nets  can  be  attached 
in  the  area  where  protection  is  required.  As 
the  erection  ofieration  advances,  the  location 
of  point  of.erection  or  leading  edge  work 
changes  constantly  as  each  member  is 
attached  to  the  structure.  Due  to  this  constant 
change  it  is  not  feasible  to  set  net  sections    . 
and  build  separate  structures  to  support  the 
nets. 

2.  The  nature  of  the  erection  process  for  the 
precast  concrete  members  is  such  that  an 
installed  net  would  protect  workers  as  they 
position  and  secure  only  one  structural 
member.  After  each  member  is  stabilized  the 
net  would  have  to  be  moved  to  a  new 
location  (this  could  mean  a  move  of  8  to  10^ 
ft  or  the  pwssibility  of  a  move  to  a  different 
level  or  area  of  the  structure)  to  protect 
workers  placing  the  next  piece  in  the 
construction  sequence.  The  result  would  be 
the  installation  and  dismantling  of  safety  nets 
repeatedly  throughout  the  normal  work  day. 
As  the  time  necessary  to  install  a  net,  test, 
and  remove  it  is  significantly  greater  than  the 
time  necessary  to  position  and  secure  a 
precast  concrete  member,  the  expwsure  time 
for  the  worker  installing  the  safety  net  would 
be  far  longer  than  for  the  workers  whom  the 
net  is  intended  to  protect.  The  time  exposure 
repeats  itself  each  time  the  nets  aind 
supporting  hardware  must  be  moved  laterally 
or  upward  to  provide  protection  at  the  point 
of  erection  or  leading  edge. 

3.  Strict  interpretation  of  §  1926.502(c) 
requires  that  ofxirations  shall  not  he 
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undertaken  until  the  net  is  in  place  and  has 
been  tested.  With  the  point  of  erection 
constantly  changing,  the  time  necessary  to 
install  and  test  a  satety  net  significantly 
exceeds  the  time  necessary  to  position  and 
secure  the  concrete  member. 

4.  Use  of  safety  nets  on  exposed  perimeter 
wall  openings  and  opensided  floors,  causes 
attachment  points  to  be  left  in  architectural 
concrete  which  must  be  patched  and  filled 
with  matching  material  after  the  net 
supporting  hardware  is  removed.  In  order  to 
patch  these  openings,  additional  numbers  of 
employees  must  be  suspended  by  swing 
stages,  boatswain  chairs  or  other  devices, 
thereby  increasing  the  amount  of  fall 
exposure  time  to  employees. 

5.  Installed  safety  nets  pose  an  additional 
hazard  at  the  perimeter  of  the  erected 
structure  where  limited  space  is  available  in 
which  members  can  be  ttimed  after  being 
lifted  from  the  ground  by  the  crane.  There 
would  be  a  high  probability  that  the  member 
being  lifted  could  become  entangled  in  net 
hardware,  cables,  etc. 

6.  The  use  of  safety  nets  where  structural 
wall  panels  are  being  erected  would  prevent 
movement  of  panels  to  point  of  installation 
To  be  eOieCtive.  nets  would  necessarily  have 
to  provide  protection  across  the  area  where 
structural  supporting  wall  panels  would  be 
set  and  plumbed  before  roof  units  could  be 
placed. 

7.  Use  of  a  tower  crane  for  the  erection  of 
the  high  rise  portion  of  the  structure  poses 

a  particular  hazard  in  that  the  crane  operator 
cannot  see  or  judge  the  proximity  of  the  load 
in  relation  to  the  strurture  or  nets.  If  the 
signaler  is  looking  through  nets  and 
supporting  structural  devices  while  giving 
instructions  to  the  crane  operator,  it  is  not 
possible  to  judge  precise  relationships 
between  the  load  and  the  structure  itself  or 
to  nets  and  supporting  structural  devices. 
This  could  cause  the  load  to  become 
entangled  in  the  net  or  hit  the  structure 
causing  poteorial  damage. 

C.  Guardrail  Systems 

On  this  particular  worksiie.  guardrails. 
I>arricades,  ropes,  cables  or  other  perimeter 
guarding  devices  or  methods  on  the  erection 
floor  will  pose  problems  to  safe  erection 
procedures.  Typically,  a  floor  or  roof  is 
erected  by  placing  4  to  10  ft  wide  structural 
members  next  to  one  another  and  welding  or 
grouping  them,  together.  The  perimeter  of  a 
floor  and  roof  changes  each  time  a  new 
member  is  placed  into  position.  It  is 
unreasonable  and  virtually  impossible  to 
:  erect  guardrails  and  toe  boards  at  the  ever 
chaugi  ng  leading  edge  of  a  floor  or  roof 

1.  To  position  a  memlier  safely  it  is 
necessary  to  remove  all  obstructions 
extending  above  the  floor  level  near  the  point 
of  erection.  Such  a  procedure  allows  workers 
toswing  a  new  member  across  the  erected 
surface  as  necessary  to  position  it  properly 
without  worrying  about  knoc  king  material  off 
of  this  surface. 

Hollow  core  slab  erection  on  the  masonry 
wall  requires  installation  of  the  perimeter 
protfH;tion  where  the  masoiu>  wall  has  to  be 
t:onsUucted.  This  means  the  guardrail  is 
installed  then  subsequently  removed  lo 
continue  the  masonry  construction.  The 


erector  will  be  exposed  to  a  fall  hazard  for 
a  longer  period  of  time  while  installing  and 
removing  perimeter  protection  than  while 
erecting  the  slabs. 

In  hollow  core  work,  as  in  other  precast 
concrete  erection,  others  are  not  typically  on 
the  work  deck  until  the  precast  concrete 
erection  is  complete.  1  he  deck  is  not 
complete  until  the  leveling,  aligning,  and 
grouting  of  the  joints  is  done.  It  is  normal 
practice  to  keep  others  ofl^  the  deck  until  at 
least  the  next  day  after  the  installation  is 
complete  to  allow  the  grout  to  harden. 

2.  There  is  no  permanent  boundary  until 
all  structural  members  have  been  placed  in 
the  floor  or  root  At  the  leading  edge,  workers 
are  operating  at  the  temporary  edge  of  tht- 
structure  as  they  work  to  position  the  next 
member  in  the  sequence.  Compliance  with 
the  standard  would  require  a  guardrail  and 
toe  board  be  installed  along  this  edge. 
However,  the  presence  of  such  a  device 
would  prevent  a  new  member  from  being 
swung  oier  the  erected  surface  low  enougli 
to  allow  workers  to  control  it  safely  during 
the  positioning  process.  Further,  these 
employees  would  have  to  work  through  the 
guardrail  to  align  the  new  member  and 
connect  it  to  the  structure.  The  guardrail 
would  not  protect  an  employee  who  must 
lean  through  it  to  do  the  necessan-  work, 
rather  it  would  hinder  the  emplovee  to  such 
a  degree  that  a  greater  hazard  is  created  than 
if  the  guardrail  were  absent. 

3.  Guardrail  requirements  pose  a  hazard  at 
the  leading  edge  of  installed  floor  or  roof 
sections  by  creajing  the  possibility  of 
e!nplo>'ees  being  caught  between  guardrails 
and  suspended  loads  The  lack  of  a  clear 
work  a!^a  in  which  to  guide  the  suspended 
load  into  position  for  placement  and  welding 
of  members  into  the  existing  structure  creates 
still  further  hazards. 

4  Where  erection  processes  require  precast 
concrete  stairways  or  openings  to  be  installed 
as  an  integral  part  of  the  overall  erection 
pit)cess.  it  must  also  be  recognized  that 
guardrails  or  handrails  must  not  project 
above  the  surface  of  the  eiiection  floor.  Such 
guardrails  should  be  termmated  at  the  level 
of  the  erection  floor  to  avoid  placing 
hazardous  oi'sijcles  in  the  path  of  a  member 
being  positioned. 

V.  Other  Fall  Protection  .Measures 
Considered  tur  This  job 

The  following  is  a  list  and  explanation  of 
other  f^U  protet:tion  measures  av"dilabie  and 
an  explanation  of  limitations  for  use  on  this 
particular  jobsite.  If  during  the  cwurse  of 
erecting  the  building  the  employee  sees  an 
area  that  could  be  erected  more  safely  by  the 
use  of  these  fall  protection  measures,  the 
foreman  should  be  notified. 
-    A.  Scaffolds  are  not  used  because: 

1.  The  leading  edge  of  the  building  »s 
tocstantly  changing  and  the  scaffolding 
would  have  to  be  moved  at  very  frequent 
intervals.  Employees  erecting  and 
dismantling  the  sc::iffolding  would  be 
exposed  to  fail  iiazards  for  a  greater  length  n\ 
time  than  (hey  would  by  merely  erecting  the 
prec  ast  concrete  member. 

2.  A  scaffold  lower  could  interfere  with  the 
safe  swinging  of  a  load  by  the  crane. 

3.  Fower  lines,  terrain  and  site  do  not 
attow  for  the  safe  use  of  sraffolding 


B  Vehicle  mounted  platfbnns  are  not  used 
because: 

1.  A  vehicle  mounted  platform  will  not 
reach  areas  on  the  deck  thai  are  erected  over 
other  levels. 

2.  The  leading  edge  of  the  building  is 
usually  over  a  lower  level  of  the  building  and 
this  lower  level  will  not  support  the  weii^t 
of  a  vehicle  mounted  platform. 

3.  A  vehicle  mounted  platform  could 
interfere  with  the  safe  swinging  of  a  load  by 
the  crane,  either  by  the  crane  swinging  the 
load  over  or  into  the  equipment. 

4.  Power  lines  and  surrounding  site  work 
do  not  allow  for  the  safe  use  of  a  vehicle 
mounted  platfonn. 

C  Crane  suspended  personnel  platforms 
are  not  used  because: 

1.  A  second  crane  close  enough  to  suspend 
any  employee  in  the  working  and  erecting 
area  could  interfere  with  the  safe  swinging  of 
a  load  by  the  crane  hoisting  the  product  to 
be  erected. 

2.  Power  lines  and  surrounding  site  work 
do  not  allow  for  the  safe  use  of  a  second 
crane  on  the  job 

VI.  Enforcement 

Constant  awareness  of  and  respect  for  fall 
hazards,  and  compliance  with  all  safety  rules 
are  considered  conditions  of  employment 
The  jobsite  Superintendent,  as  well  as 
individuals  in  the  Safety  and  Personnel 
Department.  reser\e  the  right  to  issue 
disciplinary  warnings  lo  emplo>'ees,  up  to 
and  including  termination,  for  failure  to 
follow  the  guidelines  of  this  program. 

Vn.  Accident  Investigations 

All  accidents  that  result  in  injury  to 
workers,  regardless  of  their  nature,  shall  be 
investigated  and  reported.  It  is  an  integral 
part  of  any  safety  program  that 
documentation  take  place  as  soon  as  possible 
so  that  the  cause  and  meajis  of  prevention 
can  be  identified  to  prevent  a  reoccurrence 

In  the  event  that  an  employee  falls  or  there 
is  some  other  related,  serious  incident 
occiuring.  this  plan  shall  be  reviewed  to 
determine  if  additional  practices,  procedures, 
or  training  need  to  be  implemented  to 
prevent  similar  ty^jes  of  falls  or  incidents 
from  occurring. 

Vm.  Changes  lo  Plan 

Any  ciianges  to  tfie  plan  will  be  approved 
by  (name  of  the  qualified  person).  This  plan 
shall  be  reviewed  by  a  qualified  person  as  the 
job  progresses  to  determine  if  additional 
practices,  procedures  or  training  needs  to  I* 
implemented  by  the  competent  person  to 
improve  or  provide  additional  fall  protection 
Workers  shall  be  notified  and  trained,  if 
necessary,  in  the  new  procedures.  A  copy  of 
this  plan  and  all  approved  changes  shall  be 
maintained  at  the  jobsite. 

Sample  Fall  Prvtcrlinn  Plan  fnr  Residential 
Construction 

(Insert  Company  Name) 

This  Fall  Protection  Plan  Is  Specific  For 
The  Following  Project 
Location  of  Job 


Date  Plan  Prpparf^d  or  Modified 

Plan  Prcpiircuf  By    

Plan  Approved  fly  

Pliir.  Su(«T\'iscd  fiv     
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The  following  Fall  Protection  Plan  is  a 
sample  prograr^  prepared  (or  the  prevention 
of  injuries  assodated  with  falls.  A  Fall 
Protection  Plan  bust  be  developed  and 
evaluated  on  a  ate  by  site  basis.  It  is 
recommended  that  builders  discuss  the 
wrinen  Fall  Protection  Plan  with  their  OSHA 
Area  Office  prior  to  going  on  a  jobsite. 

I.  Statement  of  Company  Policy 

(Your  comparty  name  here)  is  dedicated  to 
the  protection  of  its  employees  from  on-the- 
job  injuries.  All  employees  of  (Your  company 
name  here)  hav«  the  responsibility  to  work 
safely  on  the  jol; .  The  purpose  of  the  plan  is 
to  supplement  c  ur  existing  safety  and  health 
program  and  to  snsure  that  every  employee 
who  works  for  ( If  our  company  name  here) 
recognizes  worl  place  fall  hazards  and  takes 
the  appropriate  measures  to  address  those 
hazards. 

This  Fall  ProlBction  Plan  addresses  the  use 
of  conventional  fall  protection  at  a  number  of 
areas  on  the  project,  as  well  as  identifies 
specific  activities  that  require  non- 
conventional  mpans  of  fall  protection.  During 
the  construction  of  residential  buildings 
under  48  feet  in  height,  it  is  sometimes 
infeasible  or  it  <  reates  a  greater  hazard  to  use 
conventional  fa  1  protection  systems  at 
specific  areas  oi  for  specific  tasks.  The  areas 
or  tasks  may  in(  ;lude,  but  are  not  limited  to: 

a.  Setting  anc  bracing  of  roof  trusses  and 
rafters; 

b.  Installatior  of  floor  sheathing  and  joists; 

c.  Roof  sheati  ling  operations;  and 

d.  Erecting  e)  terior  walls. 

In  these  case! ,  conventional  fall  protection 
systems  may  net  be  the  safest  choice  for 
builders.  This  { Ian  is  designed  to  enable 
employers  and  Bmployees  to  recognize  the 
fall  hazards  ass  >ciated  with  this  job  and  to 
establish  the  sa  est  procedures  that  are  to  be 
followed  in  ord  er  to  prevent  falls  to  lower 
levels  or  throuj  h  holes  and  openings  in 
walking/workii  g  surfaces. 

Each  employ  se  will  be  trained  in  these 
procedures  anc  will  strictly  adhere  to  them 
except  when  dding  so  would  expose  the 
employee  to  a  ( reater  hazard.  If,  in  the 
employee's  opi  lion,  this  is  the  case,  the 
employee  is  to  aotify  the  competent  person 
of  their  concen  i  and  have  the  concern 
*  addressed  befo  e  proceeding. 

It  is  the  resp(  msibility  of  (name  of 
comi)etent  pen  on)  to  implement  this  Fall 
Protection  Plar .  Continual  observational 
safety  checks  o  F  work  operations  and  the 
enforcement  ol  the  safety  policy  and 
procedures  sha  H  be  regularly  enforced.  The 
crew  supervise  r  or  foreman  (insert  name)  is 
responsible  for  correcting  any  unsafe 
practices  or  co  iditions  immediately. 

It  is  the  resp  )nsibility  of  the  employer  to 
ensure  that  all  employees  understand  and 
adhere  to  the  f  rocedures  of  this  plan  and  to 
follow  the  inst  -uctions  of  the  crew 
supervisor.  II  i  s  also  the  responsibility  of  the 
employee  to  bi  ing  to  management's  attention 
any  unsafe  or  '  lazardous  conditions  or 
practices  that  i  nay  cause  injury  to  either 
themselves  or  my  other  employees.  Any 
changes  to  the  Fall  Protection  Plan  must  be 
approved  by  (i  lame  of  qualified  person).- 

II.  Fall  Protecl  ion  Systems  To  Be  Used  on 
This  Job 


Installation  of  roof  trusses/rafters,  exterior 
wall  erection,  roof  sheathing,  floor  sheathing 
and  joist/truss  activities  will  be  conducted  by 
employees  who  are  specifically  trained  to  do 
this  type  of  work  and  are  trained  to  recognize 
the  fall  hazards.  The  nature  of  such  work 
normally  exposes  the  employee  to  the  fall 
hazard  for  a  short  period  of  time.  This  Plan 
details  how  (Your  company  name  here)  will 
minimize  these  hazjtrds. 

Controlled  Access  Zones 

When  using  the  Plan  to  implement  the  fall 
protection  options  available,  workers  must  be 
protected  through  limited  access  to  high 
hazard  locations.  Before  any  jion- 
conventional  fall  protection  systems  are  used 
as  part  of  the  work  plan,  a  controlled  access 
zone  (CAZ)  shall  be  clear!);  defined  by  the 
competent  person  as  an  area  where  a 
recognized  hazard  exists.  The  demarcation  of 
the  CAZ  shall  be  communicated  by  the 
competent  person  in  a  recognized  manner, 
either  through  signs,  wires,. tapes,  ropes  or 
chains. 

(Your  company  name  here)  shall  take  the 
following  steps  to  ensure  that  the  CAZ  is 
clearly  marked  or  controlled  by  the 
competent  person: 

•  All  access  to  the  CAZ  must  be  restricted 
to  authorized  entrants; 

•  All  workers  who  are  pennitted  in  tlie 
CAZ  shall  be  listed  in  the  appropriate 
sections  of  the  Plan  (or  be  visibly  identifiable 
by  the  competent  person)  prior  to 
implementation: 

•  The  competent  person  shall  ensure  that 
all  protective  elements  of  the  CAZ  be 
implemented  prior  to  the  beginning  of  work. 

Installation  Procedures  for  Roof  Truss  and 
Rafter  Erection 

During  the  erection  and  bracing  of  roof 
trusses/rafters,  conventional  fall  protection 
may  present  a  greater  hazard  to  workers.  On 
this  job,  safety  nets,  guardrails  and  personal 
fall  arrest  systems  will  not  provide  adequate 
fall  protection  because  the  nets  will  cause  the 
walls  to  collapse,  while  there  are  no  suitable 
attachment  or  anchorage  points  for  guardrails 
or  personal  fall  arrest  systems. 

On  this  job,  requiring  workers  to  use  a 
ladder  for  the  entire  installation  process  will 
cause  a  greater  hazard  because  the  worker 
must  stand  on  the  ladder  with  his  back  or 
side  to  the  front  of  the  ladder.  While  erecting 
the  truss  or  rafter  the  worker  will  need  both 
hands  to  maneuver  the  truss  and  therefore 
cannot  hold  onto  the  ladder.  In  addition, 
ladders  cannot  be  adequately  protected  from 
movement  while  trusses  are  being 
maneuvered  into  place.  Many  workers  may 
experience  additional  fatigue  because  of  the 
increase  in  overhead  work  with  heavy 
materials,  which  can  also  lead  to  a  greater 
hazard. 

Exterior  scaffolds  cannot  be  utilized  on  this 
job  because  the  ground,  after  recent 
backfilling,  cannot  support  the  scaffolding.  In 
most  cases,  the  erection  and  dismantling  of 
the  scaffold  would  expose  workers  to  a 
greater  fall  hazard  than  erection  oflhe 
trusses/rafters. 

On  all  walls  eight  feet  or  less,  workers  will 
install  interior  scaffolds  along  the  interior 
wall  below  the  location  where  the  trusses/ 


rafters  will  be  erected.  "Sawhorse"  siaffolds 
constructed  of  46  inch  sawhorsos  and  2x10 
planks  will  often  allow  workers  to  be 
elevated  high  enough  to  allow  for  the 
erection  of  trusses  and  rafters  without 
working  on  the  top  plate  of  the  wall. 

In  structures  that  have  walls  higher  than 
eight  feet  and  where  the  use  of  scaffolds  and 
ladders  would  create  a  greater  hazard,  safe 
working  prottjdures  will  be  utilized  when 
working  on  the  top  plate  and  will  be 
mionitored  by  the  crew  supervisor.  During  all 
stages  of  ttuss/rafter  erection  the  stability  of 
the  trussed/rafters  will  be  ensured  at  all 
times. 

(Your  company-name  here)  shall  take  the 
following  steps  to  protect  workers  who  are 
exposed  to  fall  h.nzards  while  working  from 
the  top  plate  installing  trusses/rafters; 

•  Only  the  following  trained  workers  will 
be  allowed  to  work  on  the  top  plate  during 
roof  truss  or  rafterinstallation: 


•  Workers  shall  have  no  other  duties  to 
perform  during  truss/ rafter  erection 
procedures; 

•  All  trusses/rafters  will  be  adequately 
braced  before  any  worker  can  use  the  truss/ 
rafter  as  a  support 

•  Workers  will  rem.iin  on  the  lop  plati' 
using  the  previously  stabilized  truss/rafter  as 
a  support  while  other  tfusses/rafters  are 
being  erected; 

•  Workers  will  loave  the  area  of  the 
secured  trusses  only  when  it  is  necessary  to " 
secure  another  truss/rafter: 

•  The  first  two  trusses/rafters  will  be  set 
from  ladders  leaning  on  side  walls  at  points 
where  the  walls  can  support  the  weight  of  the 
ladder;  and 

•  A  vrorker  will  climb  onto  the  interior  top 
plate,  via  a  ladder  to  secure  the  peaks  of  the 
fu^t  two  trusses/rafters  being  set. 

The  workers  responsible  for  detaching 
trusses  from  cranes  and/or  securing  trusses  at 
the  peaks  traditionally  are  positioned  at  the 
peak  of  the  trusses/rafters.  There  are  also 
situations  where  workers  securing  rafters  to    • 
ridge  beams  will  be  positioned  on  top  of  the 
ridge  beam. 

(Your  company  name  here)  shall  take  the 
following  steps  to  protect  workers  who  are 
exposed  to  fall  hazards  while  securing 
trusses/rafters  at  the  peak  of  the  trusses/ridge 
beam: 

•  Only  the  following  trained  workers  will 
be  allowed  to  work  at  the  peak  during  roof 
truss  or  rafter  installation: 


•  Once  truss  or  rafter  installation  begins, 
workers  not  involved  in  that  activity  shall 
not  stand  or  walk  below  or  adjacent  to  the 
roof  opening  or  exterior  walls  in  any  area 
where  they  could  be  struck  by  falling  objects; 

•  Workers  shall  have  no  other  duties  than 
securing/bracing  the  tnisses/ridge  beam; 

•  Workers  positioned  at  the  peaks  or  in  the 
webs  of  trusses  or  on  top  of  the  ridge  beam 
shall  work  from  a  stable  position,  either  by 
sitting  on  a  "ridge  seat"  or  other  equivalent 
surface  that  provides  additional  stability  «r 
by  positioning  them.selves  in  previously 
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stabilized  trusses/rafters  and  leaning  into  and 
reach  ing  through  the  trusses/rafters: 

•  Workers  shall  not  remain  on  or  in  the 
peak/ridge  any  longer  than  necessary  to 
safely  complete  the  task. 

Roof  Sheathing  Operations 

Workers  typically  install  roof  sheatliing 
after  all  trusses/rafters  and  any  permanent 
truss  bracing  is  in  place.  Roof  structures  are 
unstable  until  some  sheathing  is  installed,  so 
workers  installing  roof  sheathing  cannot  be 
protected  bom  fall  hazards  by  conventional 
fail  protection  systems  until  it  is  determined 
that  the  roofing  system  can  be  used  as  an 
.  anchorage  point.  At  that  point,  employees 
shall  be  protected  by  a  personal  fall  arrest 
system. 

Trusses/rafters  are  subject  to  collapse  if  a 
worker  falls  while  attached  to  a  single  truss 
with  a  belt/harness.  Nets  could  also  cause 
collapse,  and  there  is  no  place  to  attach 
guardrails. 

All  workers  will  ens^ure  that  they  have 
secure  footing  before  they  attempt  to  walk  on 
the  sheathing,  including  cleaning  shoes/boots 
of-mud  or  other  slip  hazards. 

To  minimize  the  time  worke.-s  must  be 
exposed  to  a  fall  hazard,  materials  wilFbe 
staged  to  allow  for  the  quickest  iiist£ills!ion 
of  sheathing. 

(Your  company  name  here)  shall  fake  the 
following  steps  to  protect  workers  who  are 
exposed  to  fall  hazards  whiie  installing  roof 
sheathing: 

•  Once  roof  sheathing  installation  begins. 
workers  not  involved  in  that  activity  shall 
not  stand  or  walk  below  or  adjacent  to  the 
rf>of  opening  or  exterior  walls  in  any  area 
where  they  could  be  struck  by  falling  objw;ts; 

•  The  competent  person  shall  determine 
the  limits  of  this  area,  which  shall  be  clearly 
communicated  to  workers  prior  to  placement 
of  the  first  piece  of  i-oof  sheathing;. 

•  The  competent  person  may  order  work 
on  the  roof  to  be  suspended'for  brief  periods 
a"s  necessar>-  to  allow  other  workers  to  pass 
through  such  areas  when  this  would  not 
create  a  greater  hazard; 

•  Only  qualified  workers  shall  install  roof 
sheathing; 

•  The  bottom  row  of  roof  sheathing  may  be 
installed  by  workers  standing  in^russ  webs: 

•  After  the  bottom  row  of  roof  sheathing  is 
installed,  a  slide  gu^  extending  the  width 
of  the  roof  shall  be  securely  attached  to  the 
roof.  Slide  guards  are  to  be  constructed  of  no 
less  than  nominal  4  "  height  capable  of     . 
limiting  the  uncontrolled  slide  of  workers. 
Workers  should  install  the  slide  guard  while 


standing  in  truss  webs  and  leaning  over  the 
sheathing; 

•  Additional  rows  of  roof  sheathing  may 
be  installed  by  workers  positioned  on 
previously  installed  rows  of  sheathing.  A 
slide  guard  can  be  used  to  assist  workers  in 
retaining  their  footing  during  successive 
sheathing  operations;  and 

•  Additional  slide  guards  shall  be  securely 
attached  to  the  roof  at  inter\als  not  to  exceed 
13  feet  as  successive  rows  of  sheathing  are 
installed.  For  roofs  with  pitches  in  excess  of 
9-in-l2.  slide  guards  will  be  installed  at  four- 
foot  intervals. 

•  When  wet  weather  (rain,  snow,  or  sleet) 
are  present,  roof  sheathing  operations  shall 
be  suspended  unless  safe  footing  can  be 
assured  for  those  workers  installing 
sheathing. 

•  When  strong  winds  (above  40  miles  per 
hour)  are  present,  roof  sheathing  operations 
are  to  be  suspended  unless  wind  breakers  are 
erected. 

Installation  of  Floor  Joists  and  Sbeatliing 

During  (he  installation  of  floor  sheathing/ 
joists  (leading  edge  construction),  the 
following  steps  shall  be  taken  to  protect 
workers: 

-  •  Only  the  following  trained  workers  will 
be  allowed  to  inslsll  floor  joists  or  sheathing: 


•  Only  the  following  trained  wnrkors  will 
He  allowed  to  erect  exterior  walls: 


•  Materials  for  the  operations  shall  be 
conveniently  staged  to  allow  for  easy  access 
to  workers; 

•  The  first  floor  joisis  or  trusses  will  be 
rolled  into  position  and  secured  eitlier  from 
the  ground,  ladders  or  sawhorse  s:;affolds; 

•  Each  successive  floor  joist  or  truss  will 
be  rolled  into  place  and  secured  from  a 
platform  created  from  a  sheet  of  plyivood  laid 
over  the  previously  secured  floor  joists  or 
trusses; 

•  Except  for  the  first  row  of  sheathing 
which  will  be  installed  finm  ladders  or  the 
ground,  workers  shall  work  from  the 
established  deck;  and 

•  Any  workers  not  assisting  in  the  leading 
edge  construction  while  leading  edges  still 
exist  (e.g.  cutting  the  decking  for  the 
installers)  shall  not  be  permitted  within  six 
feet  of  the  leading  edge  under  construction. 
Erection  of  Exterior  Walls 

During  the  construction  and  erection  of 
exterior  walls,  employers  shall  take  the 
following  steps  to  protect  workers: 


•  A  painted  line  six  feet  frxjm  the 
perimeter  will  be  clearly  marked  prior  to  any 
wall  erection  activities  to  warn  of  the 
approaching  unprotected  edge; 

•  Materials  for  operations  shall  be 
conveniently  staged  to  minimize  fall  hazards, 
and 

•  Workers  constructing  exterior  walls  shall 
complete  as  much  cutting  of  materials  and 
other  preparation  as  possible  away  from  th>' 
edge  of  the  deck 

III.  Enforcement 

Constant  awareness  of  and  respect  for  fall 
hazards,  and  compliance  with  all  safety  rules 
are  considered  conditions  of  emplovment. 
The  crew  supervisor  or  foreman,  as  well  as 
individuals  in  the  Safety  and  Personnel 
Department,  reserve  the  right  to  issue 
disciplinary  warnings  to  emph.-yees.  up  tn 
and  including  termination,  for  failure  to 
follow  the  guidelines  of  this  prog.ram 

r\'.  Accident  Investigations 

All  accidents  that  result  in  injury  to 
workers,  regardless  cf  their  nature,  shall  b»- 
invesfig.ited  and  leported.  It  is  an  integral 
part  of  any  safety  program  that 
documentation  tj.ke  place  as  .soon  as  possible 
so  that  the  cause  and  means  of  prevention 
can  be  identified  to  prevent  a  reoccurrence 

In  the  event  that  an  employee  falls  or  there 
is  some  other  related,  serious  incident 
occurring,  this  plan  shall  be  reviewed  to 
determine  if  additional  practices,  procedur  s 
or  training  need  to  be  implemented  to 
prevent  similar  types  of  falls  or  incidents 
from  occurring. 

V.  Changes  to  Plan 

Any  changes  to  the  plan  will  be  approved 
by  (name  of  the  qualified  person).  This  plan 
shall  be  reviewed  by  a  qualified  person  as  the 
job  progresses  to  determine  if  additional 
practices,  procedures  or  training  needs  to  be 
implemented  by  the  competent  person  to 
improve  or  provide  additional  fall  protection 
Workers  shall  be  notified  and  trained,  if 
neces.sary.  in  the  new  procedures.  A  copy  of 
this  plbn  and  all  approved  changes  shall  be 
maintained  at  the  jobsite. 

(PR  Dix.  94-19000  Filed  8-»-94;  8  4.")  dinj 
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(Special 


AGENCY:  Office 
Secretary'  for 
Opportunity, 

ACTION:  Notice 
(NOFA). 


of  the  Assistant 
Fbir  Housing  and  Equal 
ffUD. 

of  Funding  Availability 


IF) 


summary:  This 
availability  of 
Fiscal  Year 
projects  to  ad 
and  mortgage 
under  the  Priv 
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(FHIP).  FHIP 
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nd  Equal  Opportunity 


Office  of  I'd 
Fair  Housing 

pocket  No.  N-i4-3797.  FR-3742-N-01] 


NOFA  announces  the 
ip  to  $2  million  of  1994    • 
funding  for  special 
property  insurance 
ending  discrimination 
ite  Enforcement  Initiative 
Hov  sing  Initiatives  Program 
a  isists  projects  and 
{ ned  to  enforce  and 
iance  with  the  Fair 
substantially 
and  local  fair  housing 
of  this  document  is 
cc|nceming  the  purpose  of 
bility,  available 
selecjtion  criteria,  how  to 
ng,  and  how  selections 


DATES:  An  application  kit  for  funding 
under  this  Not  ice  will  be  available 
following  pub  ication  of  the  Notice.  The 
actual  applical  ion  due  date  will  be 
specified  in  th;  application  kit. 
However,  app  icants  will  be  given  at 
least  45  days  f  om  today's  date,  until 
September  23,  1994,  to  submit  their 
applications.  >  ipplications  will  be 
accepted  if  th«  y  are  received  on  or 
before  the  app  ication  due  date,  or  are 
received  withi  i  7  days  after  the 
applicatio.i  du  e  date,  but  with  a  U.S. 
postmark  or  re  ceipt  from  a  private 
commercial  d<  livery  service  (such  as, 
Federal  Exprei  ;s  or  DHL)  that  is  dated  on 
or  befort  the  a  ^plication  due  date. 

ADDRESSES:  T6  obtain  a  copy  of  the 
application  kij,  please  write  the  Fair 
Housing  Information  Clearinghouse, 
Post  Office  Boic  6091,  Rockville,  MD 
20850  or  call  the  toll  free  number  1- 
800-343-3442 .  Please  also  contact  this 
number  if  info  mnation  concerning  this 
NOFA  is  needed  in  an  accessible  format. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jacquelyn  J.  Slelton,  Director,  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs,  Rootti  5234, 451  Seventh 
Street,  SW..  VN^hington.  DC  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecoinmunications  device 


(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-0455. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

Application  requirements  associated 
with  this  program  have  been  approved 
by  the  Office  of  Management  and 
Budget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3054(h)),  and  assigned  OMB 
control  number  2529-0033. 

I.  Purpose  and  Substantive  Description 

(o)  Authority 

Title  VIII  of  the  Civil  Rights  Act  of 
1968.  as  amended,  42  U.S.C.  3601-19 
(Fair  Housing  Act),  charges  the 
Secretary  of  Housing  and  Urban 
Development  with  responsibility  to 
accept  and  investigate  complaints 
alleging  discrimination  based  on  race, 
color,  religion,  sex,  handicap,  familial 
status  or  national  origin  in  the  sale, 
rental,  or  financing  of  most  housing  and 
in  other  real  estate-related  transactions. 
In  addition,  the  Fair  Housing  Act  directs 
the  Secretary  to  coordinate  action  with 
State  and  local  agencies  administering 
fair  housing  laws  and  to  cooperate  with, 
and  render  technical  assistance  to, 
public  or  private  entities  carrying  out 
programs  to  prevent  and  eliminate 
discriminatory  housing  practices.    - 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987, 
42  U.S.C.  3616  note,  established  the  Fair 
Housing  Initiatives  Program  (FHIP)  to 
strengthen  the  Department's 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enforce  and  enhance 
compliance  with  the  Fair  Housing  Act 
and  substantially  equivalent  State  and 
local  fair  housing  laws.  Implementing 
regulations  are  found  at  24  CFR  part 
125. 

Three  general  categories  of  activities 
were  established  at  24  CFR  part  125  for 
FHIP  funding  under  section  ,561  of  the 
Housing  and  Community  Development 
Act  of  1987:  the  Administrative 
Enforcement  Initiative,  the  Education 
and  Outreach  Initiative,  and  the  Private 
Enforcement  Initiative.  Section  905  of 
the  Housing  and  Community 
Development  Act  of  1992  (HCDA  1992) 
(Pub.  L.  102-550,  approved  October  28, 
1992),  amended  section  561  by  adding 
specific  eligible  applicants  and 
activities  to  the  Education  and  Outreach 
and  Private  Enforcement  Initiatives,  as 
well  as  an  entirely  new  Fair  Housing 
Organizations  Initiative. 

The  program  components  of  FHIP  are 
described  in  the  Catalog  of  Federal 


Domestic  Assistance  at  14.408, 
Administrative  Enforcement  Initiative; 
14.409,  Education  and  Outreach 
Initiative;  14.410.  Private  Enforcement 
Initiative;  and  14.413,  Fair  Housing 
Organizations  Initiative. 

(b)  Allocation  Amounts 

For  FY  1994.  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1994 
(approved  October  28, 1993,  Pub.  L. 
103-124),  (94  App.  Act)  appropriated 
$20,481,000  for  the  FHIP  program.  Of 
this  amount.  $2,000,000  of  Private 
Enforcement  Initiative  funds  are  being 
made  available  for  the  special  projects 
announced  in  this  NOFA.  The 
remaining  $18,481,000  was  made 
available  in  a  NOFA  published  on.  May 
16. 1994  (59  FR  25532)  (technical 
correction  published  June  7,  1994,  59 
FR  29432).  The  amounts  included  in 
this  NOFA  are  subject  to  change  based 
on  fund  availability. 

Of  the  $2  million  available  under  this 
NOFA,  $1.5  million  is  available  for 
enforcement  project  applications  that 
address  any  aspect  of  property 
insurance  discrimination  cognizable 
binder  the  Fair  Housing  Act. 
Applications  for  property  insurance 
projects  should  not  exceed  $300,000. 
The  remaining  $500,000  is  available  for 
enforcement  project  applications  that 
address  any  aspect  of  mortgage  lending 
discrimination  cognizable  under  the 
Fair  Housing  Act.  Applications  for 
mortgage  lending  projects  should  not 
exceed  $250,000. 

If  the  entire  $2  million  available  is  not 
awarded  under  this  NOFA,  it  may  be 
used  to  fund  additional  applications 
under  the  FY  1994  FHIP  NOFA 
published  on  May  16,  or  it  may  be  " 
added  to  funds  made  available  in  anv 
FY  1995  FHIP  NOFA  that  will  be 
published.  In  addition,  should  HUD 
determine,  based  upon  the  availability 
of  funds  and  the  number  and  quality  of 
applications  in  response  to  this  NOFA, 
to  fund  additional  projects  under  this 
NOFA.  up  to  $500,000  of  FY  1995 
Private  Enforcement  Initiative  funds 
will  be  made  available  to  continue  to 
make  awards. 

(c)  Eligibility.  Eligible  activities  and 
applicants,  and  additional  requirements 
that  apply  to  the  Private  Enforcement 
Initiative  are  listed  below.  All  activities 
and  materials  funded  by  FHIP  must  be 
reasonably  accessible  to  persons  with 
disabilities. 

(1)  Eligible  applicants.  Organizations 
that  are  eligible  to  receive  FY  1994 
funding  assistance  under  the  Private 
Enfon:ement  Initiative  are: 


(i)  Qualified  fair  housing  enforcement 
organizations.  A  qualified  fair  housing 
organization  is  any  organization, 
whether  or  not  it  is  solely  engaged  in 
fair  housing  enforcement  activities,  that: 

(A)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 

(B)  Has  at  least  2  years  experience  in 
complaint  intake,  complakit 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims;  and 

(C)  Is  engaged  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims  at  the  time  of 
application  for  FHIP  assistance. 

(ii)  Fair  housing  enforcement 
organizations  vfith  at  least  1  year  of 
experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims.  A  fair  housing 
enforcement  organization  is  an  • 

oreanization  that: 

(Al  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 

(B)  Is  currently  engaged  in  complaint 
intake,  complaint  investigation,  testing 

.    for  fair  housing  violations  and 
enforcement  of  meritorious  claims;  and 

(C)  Upon  the  receipt  of  FHIP  funds 
will  continue  to  be  engaged  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims. 

(2)  Eligible  Activities. 
(i)  Property  insurance  discrimination. 
A  total  of  $1.5  million  is  available  for 
enforcement  project  applications  that 
address  any  aspect  of  property 
insurance  discrimination  cognizable 
.  under  the  Fair  Housing  Act.  Project 
applications  should  not  exceed 
$300,000.  All  testing  projects  under  this 
NOFA  must  include  other  investigative 
activities  in  addition  to  testing.  All 
projects  must  provide  for  administrative 
or  judicial  enforcement  activities  to 
follow  for  any  unlawful  discrimination 
that  is  disclosed.  The  following 
activities  are  provided  as  examples  of 
eligible  activities: 

(A)  Applicants  can  propose  testing 
and  other  investigative  activities  to 
compare  accepted  and  rejected  property 
insurance  applications  and  determine 
whether  race/ethnicity  of  the  applicant 
and/or  the  community  where  the 
property  was  located,  or  the  age  of  the 
property  was  a  factor  in  the  rejection. 
Project  applications  may  address  the 
issuance,  renewal,  non-renewal  or 
cancellation  of  policies  by  insurance 
companies,  independent  agents,  captive 
agents  or  any  other  provider  of  property 
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insurance.  Activities  may  include 
comparisons  of  terms  and  conditions, 
such  as  the  extent  of  coverage, 
premiums  charged,  terms  erf  payment, 
:     property  inspection  requirements  and 
discounts  offered  to  insurance 
applicants  that  result  in  unlawful 
discrimination.  Other  investigative 
activities,  in  addition  to  testing,  may 
include  obtaining  for  use  in 
administrative  or  judicial  enforcement 
activities: 

(I)  Evidence  (testimony  or  documents 
of  disparate  treatment  or  disparate 
impact)  from  current  or  former  agents 
and  other  employees  of  insurance 
companies; 

[2]  Evidence  (testimony  or  documents 
of  disparate  treatment  or  disparate 
impact)  from  current  or  former 
policyholders; 

(3)  Discovery  made  available  in  other 
lawsuits  against  insurance  companies; 

[4]  Insurance  testing  data  gathered  by 
other  organizations; 

(5)  Industry  expert  testimony  on 
property  insurance  discrimination; 

(6)  Market  conduct  examinations; 

(7)  Equal  employment  opportunity 
data  on  the  number  of  minority  agents, 
supervisors,  management  officials,  and 
officers; 

(8)  Information  on  the  current  and 
former  locations  of  insurance  agencies, 
including  main  offices,  branch  offices 
and  agents,  compared  to  racial/ethnic 
data  at  the  time  of  establishment, 
movement  or  closure; 

(9)  Data  on  sales  and  marketing 
practices; 

(10)  Data  which  indicate  the 
discriminatory  racial  impact  of  selected 
underwriting  and  other  sales  and 
marketing  practices,  e.g.  age  and 
minimum  coverage  reouirements;  and 

[11]  Complaints  filed  with  state 
insurance  commissioners,  public  or 
private  civil  rights  agencies,  and  other 
fair  housing  groups. 

(B)  Applicants  can  propose  to  pursue 
litigation  and  litigation  support 
activities  for  cases  in  which  evidence  of 
discrimination  in  property  insurance 
has  already  been  secured  through 
previously  conducted  testing  and  other 
investigative  activities.  Litigation 
support  activities  may  include,  for  ' 
example,  obtaining  and/or  providing  a 
complainant,  an  eaforcement  agency. 
HUD,  and/or  the  Department  of  Justice 
with  testimony  and  evidence  relevant  to 
a  particular  case  being  heard  before  an 
Administrative  Law  Judge  or  in  a 
Federal  Court. 

(C)  Applicants  can  propose  to  analyze 
multi-year  data  on  the  geographic 
distribution  of  policies,  location  of 
offices  and  agents  and  marketing 
policies  of  insurance  companies  as  they 


relate  to  the  racial  composition  of  a 
particular  metropofitan  area  to 
determine  whether  such  placement  and 
niarketing  procedures  result  in  a 
discriminatory  impact  on  minorities. 

(ii)  Mortgage  lending  discrimination. 
A  total  of  $500,000  is  available  for 
enforcement  project  applications  that 
address  any  aspect  of  mortgage  lending 
discrimination  cognizable  under  the 
Fair  Housing  Act.  Project  applications 
should  not  exceed  $250,000.  All  testing 
projects  under  the  NOFA  must  include 
other  investigative  activities  in  addition 
to  testing.  All  projects  must  provide  for 
administrative  or  judicial  enforcement 
activities  to  follow  for  any  unlawful 
discrimination  that  is  disclosed.  The 
following  are  provided  as  examples  of 
eligible  activities: 

(A)  Applicants  can  propose  to 
conduct  an  in-depth  examination  of  a 
particular  geographic  area,  identified  in 
the  application,  with  a  diverse 
population  that  is  separated  into 
discrete,  racially  identifiable  sections,  to 
determine  the  presence  and  extent  of 
discriminatory  mortgage  lending 
practices  in  the  are^.  The  examination 
must  not  be  based  solely  on  Home 
Mortgage  Disclosure  Act  (HMDA)  data. 
Discriminatory  mortgage  lending 
practices  may  be  those  which  are 
subject  to  an  impact  analysis,  such  as 
the  effect  of  a  minimum  loan  amount  on 
the  ability  of  protected  classes  to  obtain 
financing  or  the  application  of 
underwriting  criteria  which  have  the 
effect  of  discriminating  against 
minorities.  Such  criteria  could  include, 
for  example,  tlie  failure  of  the  lender  to 
accept  cash  on  hand  in  lieu  of  a  bank 
statement;  denial  of  a  loan  because  the 
applicant  has  no  credit  history,  banking 
or  checking  account,  credit  accounts, 
credit  cards,  etc.;  tiered  pricing  of 
mortgage  costs  based  on  the  amount  of 
the  loan,  the  age  or  location  of  the 
property;  and  failure  to  gross  up  fa.xable 
and  non-taxable  income  in  calculating 
debt  to  income  ratios. 

(B)  Applicants  can  propose  to 
examine  the  interrelationship  of  various 
discriminatory  mortgage  lending 
practices  and  their  role  in  creating 
geographic  areas  that  are  separated  into 
discrete,  racially  identifiable  sections. 
This  includes,  for  example, 
discriminatory  marketing  practices: 
discriminatory  appraisals; 
discriminatory  undenvriting  criteria; 
overt  differences  in  treatment;  and  the 
effects  of  discriminatory  practices  of 
financial  institutions,  such  as 
discriminatory  appraisals,  on  the  ability 
of  other  institutions  to  operate  in  a 
manner  that  does  not  have  a 
discriminatory  effect.  Also  included  as 
discriminatory  practices  for 
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examination  are  i  econdary  market 
policies  and  prac  ices;  underwriting 
criteria  which  ha' re  a  disparate  impact; 
and  discriminatoiy  lender  practices, 
such  as  minimunr  loan  amounts, 
compensation  pn  ctices,  overages  and 
other  practices  th  at  have  a  disparate 
impact  upon  a  prrtected  class. 

(C)  Applicants  ^:an  propose  to  pursue 
litigation  and  liti;  ation  support 
activities  for  case  >  in  which 
documentation  of  discrimination  in 
lAortgage  lendingihas  already  been 
secured  through  previously  conducted 
testing  and  other  Investigative  activities. 
Litigation  supporj  activities  may 
include,  for  example,  obtaining  and/or 
providing  a  complainant,  an 
enforcement  ager  cy,  HUD,  and/or  the 
Department  of  Justice  with  testimony 
and  evidence  reliant  to  a  particular 
case  being  heard  before  an 
Administrative  L  iw  Judge  or  in  a 
Federal  Court. 

(D)  Applicants  can  propose  testing 
and  other  investigatory  activities  in 
connection  with  any  of  the  above 
activities.  Other  investigative  activities, 
in  addition  to  testing,  may  include 
obtaining  for  use  in  administrative  or 
judicial  enforcement  activities; 

(1)  Evidence  (testimony  or  documents 
of  disparate  treatihent  or  disparate 
impact)  from  cunent  or  former  agents 
and  other  employees  of  mortgage 
lending  compani9s: 

(2)  Discovery  n^ade  available  in  other 
lawsuits  against  rtiortgage  lending 
companies; 

(J)  Mortgage  leading  testing  data 
gathered  by  othen  organizations; 

(4)  Induh   V  exjiert  testimony  on 
mortgage  lending  discrimination; 

(5)  Market  com  uct  examinations; 

(6)  Equal  empU  yment  opportimity 
data  on  the  numb  sr  of  minority  loan 
officers,  supervis  )rs  and  management 
officials: 

(7)  Information  of  the  current  and 
former  locations  i  if  mortgage  lending 
companies; 

(8)  Data  on  sale  s  and  marketing 
practices;  and 

[9]  Demographi  c  data  which  indicate 
the  discriminatory  racial/ethnic  impact 
of  underwriting  c  riteria. 

(iii)  Additiona^requirements. 

(A)  Applicatioris  are  solicited  for 
project  proposals  not  to  exceed  18 
months  in  implementation.  For  projects 
more  than  12  mofiths  in  duration,  the 
proposal  must  include  a  verbal  briefing 
to  HUD  officials  after  nine  months  of 
project  implementation. 

(B)  Applicants  niay  propose  to  do  an 
interrelated  project  that  includes 
discrimination  inj  mortgage  lending  and 
discrimination  in  property  insurance. 
However,  such  a  iplications  cannot 


exceed  maximum  amounts  established 
under  the  individual  categories.  Further, 
applicants  must  identify  the  category 
under  which  they  wish  such  proposals 
to  be  considered. 

(C)  Applications  must  include 
activities  that  will  provide: 

(1)  Detailed  documentation  of  the 
findings  that  support  the  project's 
conclusions,  and  of  the  raw  data  that 
were  used  for  analysis  and 
determination; 

(2)  Detailed  characteristics  of  the 
targeted  community  and  any  selected 
comparison  site,  showing  the  significant 
factors  that  were  used  to  determine 
comparability  and  the  source  of  the 
information  used  to  identify  these 
characteristics  and  factors; 

[3]  A  detailed  implementation  guide 
for  replication  and  use  in  other  areas, 
including  an  explanation  of 
methodology  (e.g..  how  to  compare 
accepted  and  rejected  applications  to 
determine  whether  race  or  other 
prohibited  basis  was  a  factor  in  the 
rejection;  what  to  look  for  when  doing 
on-site  property  visits;  or  how  to 
establish  discriminatory  impact, 
providing  detailed  characteristics  of  the 
specific  practice  and  showing  the 
significant  factors  that  were  used  to 
determine  whether  the  practice  had  a 
discriminatory  impaci,  and  the  source  of 
the  information  used  to  identify  these 
characteristics  and  factors)  and  detailed 
guidance  on  how  to  analyze  data 
obtained  using  the  methodology. 

(D)  Testers  in  testing  activities  funded 
with  Private  Enforcement  Initiative 
funds  must  not  have  prior  felony 
convictions  or  convictions  of  crimes 
involving  fraud  or  perjury,  and  they 
must  receive  training  or  be  experienced 
in  testing  procedures  and  techniques. 

(E)  Projects  that  appear  to  be  aimed 
solely  or  primarily  at  research  or  data- 
gathering  unrelated  to  existing  or 
plarmed  fair  housing  enforcement 
programs  will  not  be  approved.  Data- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencement  of 
the  activity. 

(F)  In  accordance  with  24  CFR 
125.404,  no  recipient  of  assistance 
under  the  Private  Enforcement  Initiative 
may  use  any  funds  provided  by  the 
Department  for  the  payment  of  expenses 
in  connection  with  litigation  against  the 
United  States. 

(G)  Recipients  of  funds  under  the 
Private  Enforcement  Initiative  shall  be 
required  to  record,  in  a  case  tracking  log 
(or  Fair  Housing  Enforcement  Log)  to  be 
supplied  by  HUD,  information 
appropriate  to  the  funded  project 
relating  to  the  number  of  complaints  of 
discrimination  received;  the  biasis  of 


these  complaints;  the  type  and  number 
of  tests  utilized  in  the  investigation  of 
each  allegation;  the  time  for  case 
processing,  including  administrative  or 
judicial  proceedings;  the  cost  of  testing 
activities  and  case  processing;  and  case 
outcome  or  relief  provided.  The 
recipient  must  agree  to  make  this  log 
available  to  HUD. 

(d)  Selection  Criteria/Banking  Factors 

(1)  Selection  Criteria  for  Ranking 
Applications  for  Assistance 

All  projects  proposed  in  applications 
will  be  ranked  on  the  basis  of  the 
following  criteria  for  selection; 

(i)  The  anticipated  impact  of  the 
project  proposed  on  the  concerns 
identified  in  the  application.  (20  points) 
In  determining  the  anticipated  impact  of 
the  proposed  project,  HUD  will  consider 
the  degree  to  which  a  proposed  project 
addresses  problems  and  issues  that  are 
significant  fair  housing  problems  and 
issues,  as  explained  in  the  application, 
or  based  upon  other  information 
available  to  HUD.  (The  clarity  and 
thoroughness  of  the  project  description 
can  be  considered  in  this 
determination.)  This  criterion  will  be 
judged  on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraph 
III.(a)(l)  of  this  NOFA  under  the 
heading  "Checklist  of  Application 
Submission  Requirements." 

(ii)  The  extent  to  which  the  project 
will  provide  benefits  in  support  affair 
housing  after  funded  activities  have 
been  completed.  (20  points)  In 
determining  the  extent  to  which  the 
project  will  provide  benefits  after 
funded  activities  have  been  completed. 
HUD  will  consider  the  degree  to  which 
the  project  will  be  of  continuing  use  in 
dealing  with  housing  discrimination 
after  funded  activities  have  been 
completed.  This  criterion  will  be  judged 
on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraph 
ni.  {a)(6)  and  in.(a)(7)  of  this  NOFA 
under  the  heading  "Checklist  of 
Application  Submission  Requirements." 

(iii)  The  extent  to  which  the  project 
will  provide  the  maximum  impact  on 
the  concerns  identified  in  a  cost- 
effective  manner.  (20  points)  In 
determining  the  extent  to  which  the 
project  will  provide  the  maximum 
impact  on  the  concerns  identified  in  a 
cost  effective  manner,  HUD  will 
consider  the  quality  and  reasonableness 
of  the  proposed  activities,  timeline  and 
budget  for  implementation  and 
completion  of  the  project.  HUD  will 
consider  as  well  the  adequacy  and 
clarity  of  proposed  procedures  to  be 
used  by  the  agency  for  measuring  the 
actual  results  against  the  intended 


.  results  of  the  project  and  ensuring  its 
timely  completion.  These  procedures 
may  consist  of  a  system  for  checking 
whether  or  not  the  milestones 
established  by  the  project's  timeline  are 
being  met.  The  applicant's  capability  in 
handling  financial  resources  (e.g., 
adequate  financial  control  procedures, 
accounting  procedures)  will  be  taken 
into  account  as  part  of  the  assessment. 
This  may  be  evidenced  by  the 
applicant's  financial  management  of 
previous  FHIP  or  other  civil  riglits 
project  management,  a  certification  from 
cognizant  auditor,  and  other 
documentation.  This  criterion  will  be 
judged  on  the  basis  of  the  applicants 
submissions  in  response  to  paragraphs 
m.(a)(2),  and  in.(aM5)  6f  this  NOFA 
under  the  heading  "Checklist  of 
Application  Submission  Requirements." 

(iv)  The  extent  to  which  the 
applicant's  professional  and 
organizational  experience  will  further 
the  achievement  of  project  goals.  (30 
points)  In  determining  the  extent  to 
which  the  applicant's  professional  and 
organizational  experience  will  further 
the  achievement  of  the  project's  goals, 
HUD  will  consider  the  applicants 
experience  in  formulating  and  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  practices  (especially 
programs  addressing  discrimination  in 
financing,  insurance,  or  other  real-estate 
related  transactions),  including  the 
applicant's  management  of  past  ajid 
current  FHIP  or  other  civil  rights 
projects,  the  experience  and 
qualifications  of  existing  personnel 
identified  for  key  positions,  or  a 
description  of  the  qualifications  of  new 
staff  that  will  be  hired,  including 
subcontractors/consultants.  This 
criterion  will  be  judged  on  the  basis  of 
the  applicant's  submissions  in  response 
to  paragraph  m.(a)(3)  of  this  NOFA 
under  the  heading  "Check! i.st  of 
Application  Submission  Requirements." 

(v)  The  extent  to  which  the  project 
utilizes  other  public  or  private  resources 
that  maybe  available.  (10  points).  Both 
monetary  and  in-kind  resources 
identified  in  the  application  are  eligible 
for  determining  the  extent  to  which 
other  public  or  private  resources  are 
available.  The  resources  that  will  be 
considered  must  be  targeted  specifically 
for  the  proposed  project,  and  must  be 
over  and  above  the  resources  available 
to  the  applicant  as  a  part  of  its  usual, 
non-project  operations  for  such 
e-ypenses  as  salaries,  equipment, 
supplies,  and  rent.  This  criterion  will  be 
judged  on  the  basis  of  the  applicant's 
submissions  in  response  to  paragraph 
III. (a)(4)  of  this  NOFA  under  the 
heading  "Checklist  of  Application 
Submission  Requirements." 


(2)  Selection  Process 

Each  application  for  funding  will  be 
evaluated  competitively,  and  awarded 
points  based  on  the  Selection  Criteria 
for  Ranking  Applications  for  Assistance 
identified  insection  L(d)(l)  of  this 
NOFA.  The  final  decision  rests  with  the 
Assistant  Secretary  or  designee.  After 
eligible  appUcations  are  evaluated 
against  the  factors  for  award  and 
assigned  a  score,  they  will  be  organized 
by  rank  order.  Applications  will  be 
hinded  in  rank  order  until  all  available 
funds  have  been  obligated,  or  until  there 
are  no  acceptable  applications. 

(3)  Cost  Factors 

The  Department  expects  to  fund 
multiple  applications  as  a  result  of  this 
NOFA.  At  some  point,  however,  two  or 
more  complete  and  eligible 
applications,  after  evaluation  against  the 
Selection  Criteria,  may  be  considered 
equal  in  technical  merit.  At  that  point, 
the  project's  cost  will  become  the 
deciding  factor.  Furthermore,  an 
applicant's  proposal  will  not  be  funded 
when  costs  are  determined  to  be 
unrealistically  low  or  unreasonably 
high. 

(e)  Applicant  Notification  and  Award 
Procedures 

(1)  Notific:ation 

No  information  will  be  available  to 
applicants  during  the  period  of  HUD 
evaluation,  except  for  notification  in 
writing  to  those  applicants  that  are 
determined  to  be  ineligible  or  that  have 
technical  deficiencies  in  their 
applications  that  may  be  corrected. 
Selectees  will  be  announced  by  HUD 
upon  completion  of  the  evaluation 
process.  subje<:t  to  final  negotiations  and 
award. 

"  (2)  Negotiations 

After  HUD  has  ranked  the 
applications  and  made  an  initial 
determination  of  applicants  whose 
scores  are  within  the  funding  range  (but 
t)efore  the  actual  award).  HUD  may 
require  that  applicants  in  this  group 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  cooperative  or 
grant  agreement.  In  cases  where  it  is  not 
possible  to  conclude  the  necessary 
negotiations  successfully,  awards  will 
not  be  made. 

If  an  award  is  not  made  to  an 
applicant  whose  application  is  in  the 
initial  funding  threshold  becau.se  of  an 
inability  to  complete  successful 
negotiations,  and  if  funds  are  available 
to  fund  any  applications  that  may  have 
fallen  outside  the  initial  funding 
threshold.  HUD  will  select  the  next 


highest  ranking  applicant  and  proceed 
as  described  in  the  preceding  paragraph. 

(3)  Funding  Instrument 

HUD  expects  to  award  a  cost 
reimbursable  or  fixed-price  cooperative 
or  grant  agreement  to  each  successful 
applicant.  HUD  reserves  the  right, 
however,  to  use  the  form  of  assistance 
agreement  determined  to  be  most 
appropriate  after  negotiation  with  the 
applicant. 

(4)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions 

HUD  may  approve  an  application  RJr 
an  amount  lower  than  the  amount 
requested,  fund  only  portions  of  an 
application,  withhold  funds  after 
approval,  and/or  require  the  grantee  to 
comply  with  special  conditions  added 
to  the  grant  agreement,  in  accordance 
with  24  CFR  part  a.";. 12.  the 
requirements  of  this  NOFA.  or  where: 

(i)  HUD  determines  the  amount 
requested  for  one  or  more  eligible 
aciivities  is  unreasonable  or 
unnecessary: 

(it)  The  application  does  not 
otherwise  meet  applicable  cost 
limitations  established  for  the  program; 

(iii)  The  applicant  has  requested  nn 
ineligible  activity; 

(iv)  Insufficient  amounts  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  in  the  application  and 
HUD  determines  that  partial  funding  is 
a  viable  option: 

(v)  The  applicant  has  demonstrated  an 
inability  to  manage  HUD  grants, 
particularly  Fair  Housing  Initiatives 
Program  grants;  or 

(vi)  For  any  other  reason  where  good 
cause  exists. 

(5)  Performance  Sanctions 

A  recipient  failing  to  complv  with  the 
procedures  set  forth  in  its  grant 
agreement  will  be  liable  for  such 
sanctions  as  may  be  authorized  bv  law. 
including  repayment  of  improperly  used 
funds,  termination  of  further 
participation  in  the  FHIP.  reduction  or 
limitation  of  further  funding  for 
administrative  enforcement  activities, 
and  denial  of  further  participation  in 
programs  of  the  Department  or  of  any 
Federal  agencv. 

II.  Application  Process 

An  application  kit  is  required  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  on  the 
Management  Work  Plan  and  Budget  for 
activities  proposed  by  the  applicant.  An 
application  may  be  obtained  by  writing 
the  Fair  Housing  Information 
Clearinghouse,  Post  Office  Box  6091. 
Rockville.  MD  20850.  or  by  calling  the 
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toll  free  numb  er  1-800-343-3442.  To 
ensure  a  proni  pt  response,  it  is 
suggested  thai  requests  for  application 
kits  be  made  t  y  telephone. 

Completed  i^pplications  are  to  be 
submitted  to  i  iztec  Jacobs.  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  I  qual  Opportunity, 
Department  o:  Housing  and  Urban 
Development.  Room  5234, 451  Seventh 
Street.  S.W.,  V/ashington,  DC  20410. 

The  applicajtion  due  date  will  be 
specified  in  the  application  kit. 
However,  applicants  will  be  given  at 
least  45  days  :  rom  today's  date,  until 
September  23  1994.  to  submit  their 
applications.  AppHcations  will  be 
accepted  if  thoy  are  received  on  or 
before  the  ap{  lication  due  date,  or  are 
received  with  n  7  days  after  the 
application  due  date,  but  with  a  U..S. 
postmark  or  n  iceipt  from  a  private 
commercial  d  jUvery  service  (such  as, 
Federal  Expre  ss  or  DHL)  that  is  dated  on 
or  before  the  i  pplication  due  date. 

The  application  deadline  is  firm  as  to 
date.  In  the  interest  of  fairness  to  all 
competing  ap  )licants,  the  Department 
will  treat  as  u  eligible  for  consideration 
any  applicatic  n  that  is  received  after  the 
deadline.  Apf  licants  should  take  this 
prai:tfce  into  i  ccount  and  make  early 
submission  ol  their  materials  to  avoid 
any  risk  of  lo<  s  of  eligibility  brought 
about  by  unai  ticipated  delays  or  other 
dulivery-relaf  id  problems.  A 
transmission  )y  facsimile  machine 
("FAX")  will  not  constitute  delivery. 

An  applicai  it  may  apply  for  fundmg 
for  more  than  one  project  or  activity. 
Applicants  ir.  List  submit  all  information 
required  in  the  application  kit  and  must 
include  sufficient  information  to 
establish  that  the  application  meets  the 
selection  crit(  ria  set  forth  in  section 
I.(d).  above.  Q|f  this  NOFA. 

III.  ChecklL 
Submission 
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the  nature  and  extent  of  the  impact  of 
the  described  practices  on  persons 
seeking  dwellings  or  services  related  to 
the  sale,  rental  or  financing  of 
dwellings,  in  the  general  location  where 
the  applicant  proposes  to  undertake 
activities; 

(2)  A  budget — which  must  include 
$3,000  to  be  used  for  travel  costs  for 
training  sponsored  by  the  Department — 
and  a  timeline  for  the  implementation  of 
the  proposed  activities,  consisting  of  a 
description  of  the  specific  activities  to 
be  conducted  with  FHIP  funds,  the 
geographic  areas  to  be  served  by  the 
activities,  any  reports  to  be  produced  in 
connection  with  the  activities,  the  cost 
of  each  proposed  adivity  and  a 
schedule  for  the  implementation  and 
completion  of  the  activities; 

(3)  A  description  of  the  appficant's 
experience  in  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices  or  in 
implementing  other  civil  rights 
programs,  the  experience  and 
qualifications  of  existing  personnel 
identified  for  key  positions,  or  a 
description  of  the  qualifications  of  new 
staff  to  be  hired,  including 
subcontractors/consultants; 

(4)  A  statement  indicating  the  need 
for  FHIP  funding  in  support  of  the 
proposed  project  and  an  estimate  of 
other  public  or  private  resources  that 
may  be  available  to  assist  the  proposed 
activities; 

(5)  A  description  of  the  procedures  to 
be  used  by  the  applicant  for  monitoring 
the  progress  of  the  proposed  activities 
and  the  applicant's  planned  or 
implemented  financial  control 
procedures  that  will  demonstrate  the 
applicant's  capability  in  managing 
financial  resources; 

(6)  A  description  of  the  fair  housing 
benefits  that  successful  completion  of 
the  project  will  produce,  and  the 
Indicators  by  which  these  benefits  are  to 
be  measured,  and; 

(7)  A  description  of  how  the  project 
will  be  of  continuing  use  in  dealing 
with  housing  discrimination  after 
funded  activities  have  been  completed; 

(8)  HUD  Form  2880,  Applicant 
Disclosures; 

(9)  A  listing  of  any  current  or  pending 
grants  or  contracts,  or  other  business  or 
financial  relationships  or  agreements,  to 
provide  training,  education,  and/or  self- 
testing  services  between  the  applicant 
and  any  entity  or  organization  of  entities 
involved  in  the  sale,  rental,  advertising 
or  provision  of  brokerage  or  lending 
services  for  housing.  The  listing  must 
include  the  name  and  address  of  the 
entity  or  organization;  a  brief 
description  of  the  services  being     . 
performed  or  for  which  negotiations  are 


pending;  the  dates  for  performance  of 
the  services;  and  the  amount  of  the 
contract  or  grant.  This  listing  must  be 
updated  diu-ing  the  grant  negotiation 
period,  at  the  end  of  the  grant  term,  and 
for  grants  that  will  run  for  more  than 
twelve  months,  at  the  end  of  the  twelfth 
month. 

(10)  The  applicant  must  submit  a 
certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L. 
101-121,  approved  October  23, 1989),  as 
implemented  in  HUD's  interim  final 
rule  at  24  CFR  part  87,  published  in  the 
Federal  Register  on  February  26, 1990 
(55  FR  6736).  This  statute  generally 
prohibits  recipients  and  subrecipients  of 
Federal  contracts,  grants,  cooperative 
agreements  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  If 
warranted,  the  applicant  should  include 
the  Disclosure  of  Lobbying  Activities 
form  (SF-LLL). 

(11)  Prior  to  award  execution,  a 
successful  applicant  must  submit  a 
certification  that  it  will  comply  with: 

(i)  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  Employment 
Opportunities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects  (12 
U.S.C.  1701u),  and  with  implementing 
regulations  at  24  CFR  part  135. 

(ii)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1;  and 

(iii)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  persons  with  disabilities  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8. 

(b)  Additional  Private  Enforcement 
Initiative  Requirements.  In  addition  to 
meeting  the  application  requirements 
contained  in  section  Ill.(a),  above,  all 
proposals  for  testing  under  the  Private 
Enforcement  Initiative  must  include: 

(1)  Documentation  that  the  applicant 
has  at  least  one  year  of  experience  in 
carrying  out  a  program  to  prevent  or 
eliminate  discriminatory  housing 
practices,  and  has  sufficient  knowledge 
of  fair  housing  testing  to  enable  the 
applicant  to  implement  a  testing 
program  successfully; 

(2)  A  certification  providing  that  the 
applicant  will  not  solicit  funds  from  or 
seek  to  provide  fair  housing  educational 
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or  other  services  or  products  for 
(^mpensation,  directly  or  indirectly,  to 
,   any  person  or  organization  which  ha.^ 
been  the  subject  of  testing  by  tho 
applicant  during  a  12  month  period 
following  the  test. 

IV.  Corrections  to  Deficient 
ApplicaSions 

Applicants  will  not  be  disqualified 
from  being  considered  for  funding 
because  of  technical  deficiencies  in 
their  application  submission,  e.g.,  an 
omission  of  information  such  as 
regulator>-/program  certifications,  or 
incomplete  signatory  requirements  foe 
application  submission. 

KUD  will  notify  an  applicant  in 
writing  of  any  technical  deficiencies  in 
the  application.  The  applicant  mu.st 
submit  corrections  within  14  calendar  - 
days  from  the  date  of  HUDs  letter 
notifying  the  applicant  of  any  technical 
deficiency. 

The  14-day  correction  period  pertains 
only  to  non-substantive,  technical 
deficiencies  or  errors.  Technical 
deficiencies  relate  to  items  that: 

1.  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

2.  Would  not  improve  the  substantive 
quality  of  the  proposal. 

V.  Other  Matters 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Set:tion  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  (the  "Byrd 
AmendmentJ')  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  Federal 
cxmtracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Exef;utive  or  Legislative  branches  of  the 
Federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients 
and  sub-recipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
leen  made  in  accordance  with  the 
iJepartment's  regulations  at  24  CFR  Part 


50  which  implement  Section  102(2)(C) 
of  the  National  Environmental  Policv 
Actof  1969  (42  U.S.C.  4332).  The     ' 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.VV..  Washington,  DC  29410. 

Executive  Order  12606.  The  Fainilv 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  tliis  Notice  would  not  have  a 
significant  impatl  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

Executive  Order  12612.  Federalism 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  tlie  policies 
contained  in  this  Notice  will  not  have 
federalism  implications  and.  thus,  are 
not  subject  to  review  under  the  Order. 
The  promotion  of  fair  housing  policies 
is  a  recognized  goal  of  general  benefit 
without  direci  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Drug-Free  Workplace  Certification 

The  Drug-Frfee  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  drug-free 
workplaces.  Thus,  each  applicant  must 
certify  that  it  will  comply  with  drug-free 
workplace  requirements  in  accordance 
with  24  CFR  part  24,  subpart  F. 

Accountability  in  the  Provision  ofHVD 
Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Refonn  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992.  HUD  published  at  57  FR  1942 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of.  HUD  assistance)  further 
information  on  the  implementation  of 
.sedion  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 


section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

Documentation  and  public  access 
requirements  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  whirii 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the    • 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures  HUD  will  make  available 
to  the  public  for  five  years  all  appli{;ant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  marie  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports— both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUDs  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942),  for  further  information  on  these 
di.sriosure  requirements.) 

Section  103  HUD  Refonn  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  June  12,  1991.  That 
regulation,  codified  as  24  CFR  Part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  nile  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  Part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  ol 
HUD)  concerning  funding  decisions,  ur 
from  other\A'ise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
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who  apply  for  as  sistance  in  this 
competition  should  confine  their 
inquiries  to  the  tubject  areas  permitted 
under  24  CFR  Pirt  4. 

Applicants  wl^o  have  questions 
should  contact  tiie  HUD  Office  of  Ethics 
(202)  708-3815  iTDDA^oice).  (This  is 
not  a  toll-fi"ee  number.)  The  Office  of 
Ethics  can  provilde  information  of  a 
general  nature  td  HUD  employees,  as 
well.  However,  f  HUD  employee  who, 
has  specific  pro-am  questions,  such  as 
whether  particu  ar  subject  matter  can  be 
discussed  with  >ersons  outside  the 
Department,  sh(  uld  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  co  unsel  for  the  program  to 
which  the  quest  on  pertains. 


Section  112  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  infiuence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 


Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register    . 
on  May  17, 1991  (56  TR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  ia 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

AuUiority:  Section  561  of  the  Housing.and 
Community  Development  Act  of  1987  (42 
U.S.C  3616  note);  Title  VIII.  Civil  Rights  Act 
of  1968,  as  amended  (42  U.S.C.  3601-3619); 
Sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  July  27, 1994. 
Paul  Williams, 

General  Deputy  Assistant  Secretory  for  Fuir 
Housing  and  Equal  Opportunity. 
IFR  Doc.  94-19317  Filed  8-8-94;  8:45  am) 
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Housing  Oru  ]  Elimination  Program 
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AGENCY:  Offii 
Secrefan,'  for 
Commission« 

action:  Proposed 


of  the  Assistant 
housing — Federal  Housing 
HLID. 
rule. 


SUMMARY:  Th  s  proposed  rule  would 
implement  th  e  Assisted  Housing  Drug 
Elimination  f  rogram,  as  authorized  hy 
section  581  o  the  National  Affordable 
Housing  Act  NAR.\)  (approved 
November  28  1990,  Pub.  L.  101-625) 
and  section  1  il  of  the  Housing  and 
Communitv  Itevelopment  Act  of  1992 
(HCDA  19921  (Pub.  L.  102-550. 
approved  Ocl  ober  28,  1992).  The 
program  auth  orizes  HUD  to  make  grants 
to  owners  of  ederally  assisted  low 
income  hous  ng  for  use  in  eliminating 
drug-related  i  irime  and/or  the  problems 
associated  wi  th  it. 

DATES:  Comn|ents  due  date:  October  11, 
19£4. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposec  rule  lo  the  Rules  Etocket 
Clerk,  Office  af  Genera!  Counsel,  Room 
10276,  Depar  tment  of  Housing  and 
Urban  DeveUpment,  451  Seventh  Street, 
S.W.,  Washii  gton,  D.C.  20410. 
Communicat  ons  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  comnunication  submitted  will 
be  available  lor  public  inspection  and 
copying  betw  een  7:30  a.m.  and  5:30 
p.m.  weekda  is  at  the  above  address. 
Conunents  re  Leived  by  facsimile 
machine  (F.^K)  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lessley  Wiiei.  Office  of  Multifamily 
Housing  Mai  agement,  Operations 
Division,  (20 1)  708-0216  (voice)  or 
(202)  708-39  i8  (TDD  for  speech  or 
hearing-imp.  ired).  (These  are  not  toll' 
free  numbers) 

SUPPLEMENT/  RY  INFORMATION: 

Paperwork  Heduclion  Act  Statement 


The  inform 
requirement! 
been  approvi  sd 
Management 
3504(h)  of 
of  1980  (44 


•the 


I 


ation  «:oIlection 

contained  in  this  rule  have 
by  the  Office  of 

and  Budget,  under  section 
Paperwork  Redudion  Act 
S.C.  3501-3520).  and 


assigned  OMB  control  number  2502— 
0476. 

1.  Background 

The  Public  Housing  Drug  Elimination 
Program  was  first  authorized  by  Chapter 

2,  Subtitle  C,  Title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  (42  U.S.C.  11901- 
11908).  Implementing  regulations  for 
this  program  were  issued  by  HUD  and 
codified  at  24  CFR  961.  Applicants 
eligible  to  receive  grants  under  this 
program  were  public  housing  agencies 
(PHAs),  including  Indian  housing 
authorities  (IHAs). 

Section  581  of  the  National  Affordable 
Housing  Act  (NAHA)  (approved 
November  28,  1990,  Pub.  L.  101-625) 
amended  the  Drug  Elimination  Program 
in  a  number  of  ways,  including  the 
addition  of  authorization  to  make  grants 
to  private,  for-profit  and  nonprofit    - 
owners  of  federally  assisted  low-income 
housing  for  use  in  eliminating  drug- 
related  crime.  The  statutory  program 
requirements  for  the  Public  and  Indian 
Housing  Drug  Elimination  Program  and 
the  Assisted  Housing  Dnig  Elimination 
Program  are  identical,  although  the 
Department  is  permitted  to  establish 
other  criteria,  in  addition  to  those 
applicable  to  public  and  Indian  housing, 
for  the  evaluation  of  funding 
applications  submitted  by  owners  of 
federally  assisted  low-income  housing. 
The  statute  provides  that  such 
additional  criteria  shall  be  designed 
only  to  reflect — (1)  relevant  differences 
between  the  financial  resources  and 
other  characteristics  of  public  housing 
authorities  and  owners  of  federally 
assisted  low-income  housing,  or  (2) 
relevant  differences  between  the 
problem  of  drug-related  crime  in  public 
housing  and  the  problem  of  drug-related 
crime  in  federally  assisted  low-income  . 
housing.  Comments  are  specifically 
invited  on  what  additional  criteria 
«.onsistent  with  the  guidance,  cited 
above,  provided  by  the  statute  would  be 
appropriate  for  selecting  grant 
recipients. 

This  rule  would  implement  the 
Assisted  Housing  Dnig  Elimination 
Program.  It  follows  the  statute  and  the 
rule  for  the  Public  and  Indian  Housing 
Drug  Elimination  Program  very  clofbly. 
The  main  difference  from  the  Public  and 
Indian  Housing  Drug  Elimination 
Program  is  in  the  level  of  detail 
provided  in  the  rule.  To  permit  the 
Department  to  be  more  responsive  in  the 
targeting  of  resources  under  this 
program,  which  have  generally  been 
made  available  at  a  much  lower  \e\el 
.than  for  public  and  Indian  housing,  this 
mle  would  provide  for  more  flexibility 
in  Notices  of  Funding  Availability 
(NOFAs)  concerning  the  s<:ope  of 


submission  requirements  and  eligible 
activities  for  any  particular  funding 
round,  ~       ^ 

11.  Other  Nfatters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  Part 
50  which  implement  Section  102(2)(C) 
of  the  National  Environmental  Policv 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Ofilce  of  the  Rules  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
S.W.,  Washington.  DC  20410. 

Regulatory  Flexibility  Act 

The  Secretarv,  in  accord.^nce  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  signifii.ant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
would  provide  grants  to  eliminate  drug- 
related  crime  in  federally  assisted  low-  " 
income  housing.  Although  small  entitif  s 
in  the  form  of  owners  of  federally 
assisted  low-income  housing  could 
participate  in  the  program,  the  rule  is 
not  intended  to  and  would  not  have  a 
significant  economic  impact  on  them. 

Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  rule  have  the 
potential  for  a  positive,  although 
indirect,  impact  on  family  formation, 
maintenamce  and  general  well-being 
within  the  meaning  of  the  Order.  The 
proposed  rule  would  implement  a 
program  that  would  encourage  owners 
of  federally  assisted  low-income 
housing  to  develop  a  plan  for  addressing 
the  probjem  of  drug-related  crime,  and 
to  make  available  grants  to  carry  out  this 
plan.  As  such,  the  program  is  intended 
to  improve  the  quality  of  life  of  federally 
assisted  low-income  housing  residents, 
including  families,  by  reducing  the 
incidence  of  drug-related  crimiT. 

Federal  ism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Exet;utive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  oi 
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power  and  responsibilities  among  the 
various  levels  of  government  and, 
therefore,  the  provisions  of  this  rule  do 
not  have  "federalism  implications" 
within  the  meaning  of  the  Order.  The 
rule  implements  a  program  that 
encourages  owners  of  federally  assisted 
low-income  housing  to  develop  a  plan 
for  addressing  the  problem  of  drug- 
related  crime,  and  makes  available 
grants  to  help  them  carry  out  their 
plans.  As  such,  the  program  would  help 
combat  serious  drug-related  crime 
problems  in  their  housing.  In  addition, 
further  review  under  the  Order  is 
unnecessary,  since  the  rule  generally 
tracks  the  statute  and  involves  little 
implementing  discretion. 

This  proposed  rule  was  listed  as  Item 
No.  1562  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25,  1994  (59  FR 
20424,  20442)  under  Executive  Order 
12866  and  the  Regulatoiy  Flexibility 
Act. 

The  Assisted  Housing  Drug 
Elimination  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  number  14-854. 

List  of  Subjects  in  24  CFR  Fart  261 

Drug  abuse.  Drug  traffic  control.  Grant 
programs— housing  and  community 
development.  Grant  programs— low  and 
.  moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  24.  chapter  II,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  261.  consisting  of 
§  §  261.1  through  261.29.  to  read  as 
follows; 

PART  261— ASSISTED  HOUSING 
DRUG  ELIMINATION  PROGRAM 

Subpa.t  A— General 

Set. 

261  1  Purpose  and  scope.     .  - 

261.5  Definitions.  - 

Subpart  B— Use  of  Grant  Funds 

261.10  Applicants  and  activities.  . 

Subpart  C— Application  and  Selection 

261.15  Application  selection  and 
requirements.  '' 

261.16  Resident  comments  on  grant 
application. 

Subpart  D— Grant  Administration 

261.26  Grant  administration. 

261 .28  Grantee  reports. 

261.29  Other  Federal  requirements. 

Authority:  42  U.S.C.  3535(d)  and  11901  et 
seq. 


Subpart  A— General 

§261.1    Purpose  and  scope. 

The  purposes  of  the  Assisted  Housing 
Drug  Elimination  Program  are  to: 

(a)  Eliminate  drug-related  crime  and 
the  problems  associated  with  it  in  and 
around  the  premises  of  federally 
assisted,  low-income  housing: 

(b)  Encourage  ovmers  of  federally 
assisted,  low-income  housing  to  develop 
a  plan  that  includes  initiatives  that  can 
be  sustained  over  a  period  of  several 
years  for  addressing  drug-related  crime 
and/or  the  problems  associated  with  it 
in  and  around  the  premises  of  assisted 
housing  proposed  for  funding  under  this 
part;  and 

(c)  Make  available  federal  grants  to 
help  owners  of  federally  assisted,  low- 
income  housing  carry  out  their  plans. 

§961.5    Definitions. 

Act  means  The  United  States  Housino 
Act  of  1937  (42  U.S.C.  1437  et  seq.) 

Chief  executive  officer  of  a  State  or  a 
unit  of  general  local  government  means 
the  elected  official,  or  the  legally 
designated  official,  who  has  the  primarj' 
responsibility  for  the  conduct  of  that 
entity's  governmental  affairs.  Examples 
of  the  "chief  executive  officer"  of  a  unit 
of  general  local  government  are:  the 
elected  mayor  of  a  municipality;  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  or  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  the  unit  of  general 
local  government.  The  chief  executive 
officer  of  an  Indian  tribe  is  the  tribal 
governing  official. 

Controlled  substance  means  a  drug  or 
other  substance  or  immediate  precursor 
included  in  schedule  I,  II,  III,  IV.  or  V 
of  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802).  The 
term  does  not  include  distilled  spirits, 
wine,  malt  beverages  or  tobacco  as  those 
terms  are  defined  in  Subtitle  E  of  the 
Internal  Revenue  Code  of  1954. 

Drug  intervention  means  a  process  to 
identify  assisted  housing  resident  drug 
users  and  assist  them  in  modifying  their 
behavior  and/or  refer  them  to  drug 
treatment  to  eliminate  drug  abuse. 
-  Drug  prevention  means  a  process  to 
provide  goods  and  services  designeKi  to 
alter  factors,  including  activities, 
environmental  influences,  risks  and 
expectations,  that  lead  to  drug  abuse. 

Drug-related  crime  means  the  illegal 
manufacture,  sale,  distribution,  use,  or 
possession  with  intent  to  manufacture, 
sell,  distribute,  or  use.  a  controlled 
sul)$tance. 

Drug  treatment  means  a  program  for 
the  residents  of  an  applicant's 


development  that  strives  to  end  drug 
abuse  and  to  eliminate  its  negative 
effects  through  rehabilitation  and 
relapse  prevention. 

Federally  assisted,  low-income 
housing  (includes  the  term  "assisted 
housing"  as  used  in  this  rule)  means 
housing  assisted  under: 

(1)  Section  221(d)(3),  section  221(d)(4) 
or  236  of  the  National  Housing  Act  (12 
U.S.C.  1701  et  seq.).  (Note:  However, 
section  221(d)(4)  and  section  221(d)(3) 
market  rate  projects  without  project- 
based  assistance  contracts  are  not 
considered  federally  assisted  low- 
income  housing.  Therefore,  section 
221(d)(4)  and  section  221(d)(3)  market 
rate  projects  with  tenant-based 
assistance  contracts  are  not  considered 
federally  assisted  low-income  housing 
and  are  not  eligible  for  funding.); 

(2)  Section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  (12 
U.S.C.  1701s);  or 

(3)  Section  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f 
note)  (not  including  tenant-based 
assistance). 

Governmental  jurisdiction  means  the 
unit  of  general  local  government.  State, 
or  area  of  operation  of  an  Indian  tribe 
in  which  the  housing  development 
administered  by  the  applicant  is 
located. 

HUD  or  Department  means  the  United 
States  Department  of  Housing  and 
Urban  Development. 

In  and  around  means  within,  or 
adjacent  to.  the  physical  boundaries  of 
a  housing  development. 

Local  law  enforcement  agency  means 
a  police  department,  sheriffs  office,  or 
other  entity  of  the  governmental 
jurisdiction  that  has  law  enforcement 
responsibilities  for  the  community  at 
large,  including  the  housing 
developments  owned  by  the  applicant. 

Problems  associated  with  druo-related 
crime  means  the  negative  physical, 
social,  educational  and  economic 
impact  of  drug-related  crime  on  assi.sted 
housing  residents,  and  the  deterioration 
of  the  assisted  housing  environment 
because  of  drug-related  crime. 

Resident  Organization  (RO)  means  an 
incorporated  or  unincorporated 
nonprofit  organization  or  association 
that  meets  each  of  the  following 
requirements: 

(1)  It  must  be  representative  of  the 
residents  it  purports  to  represent; 

(2)  It  may  represent  residents  in  more 
than  one  housing  development,  but  it 
must  fairly  represent  residents  from 
each  development  that  it  represents: 

(3)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years); 
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(4)  It  must  h^e  a  democratically 
elected  govemihg  board.  The  voting 
membership  of  the  board  must  consist 
of  residents  of  I  he  development  or 
developments  tpat  the  resident 
organization  represents. 

Single  State  Agency  means  an  agency- 
responsible  for  licensing  and  monitoring 
Stat*  or  tribal  OMg  abuse  {jrograms. 

State  means  any  of  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  the  (lommonweahh  of  Puerto 
Rico,  any  territi  try  or  possession  of  the 
t  ir  any  ageacy  or 
of  a  State  exclusive  of 
local  goveinme  rUs.  The  term  does  not 
include  any  pu  }hc  or  Indian  housing 
agency  under  t  le  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.) 

Unit  c^ genet  it  local  government 
means  any  city  county,  town, 
municipality,  township,  parish,  village. 


United  States 
instrumentality 


local  public  au  hority  or  other  general 
purpose  political  subdivision  of  a  State. 

Subpart  B — Us  e  of  Grant  Funds 


aid 


The 
igib  le 


dng. 
the 


§261.10 

Applicants 
funding  under 
DrugEliminati 
this  section, 
activities  eli; 
funding  round 
Notice  of  Fun 
published  in 
Additional  det 
and  ineligible 
will  also  be 
this  program. 

(a)  Eligible 
must  be  the 
low- income 
Section  221 
236  of  the 
U.S.C.  1701  et 
section  22 
market  rate 
based  assistance 
considered 
income  housi 
221(d)(4)  and 
rate  projects  w 
assistance 
federally  assi 
and  are  not  e 

(2)  Section 
Urban  Deve 
U.S.C.  1701s); 

(3)  Section 
Housing  Act  o 
note)  (not  inc 
assistance). 

(b)  Eligible 
for  funding 
for  one  or  mon ; 
activities,  as 


AppHc  snts  and  activities. 

activities  eligible  for 
he  Assisted  Housing 
)n  Program  are  listed  in 
applicants  and 
under  any  particular 
may  be  limited  in  a 
"Availability  (NOFA) 
Federal  Register. 
lils  concerning  eligible 
pplicants  and  activities 
published  in  the  NOFAs  for 


:i(d)(i) 


in  J 
s?t,t 


s1»d 


untie 


a  jplicants.  The  applicant 

of  a  federally  assisted 
hc|using  project  under:  (1) 
section  221(d)(4)  or 
Natihnal  Housing  Act  (12 
;eq.).  (Note:  However, 
and  section  221(d)(3) 
pnfjects  without  project- 
contracts  are  not 
led^aliy  assisted  low- 
Therefore,  section 
tion  221(d)(3)  market 
th  tenant -based 
contacts  are  not  considered 
low-income  housing 
ibie  for  funding.); 
of  the  Housing  and 
nt  Act  of  1965(12 
Or 

the  United  States 
1937  (42  U.S.C.  1437f 
utg  tenant-based 


131 
lo}jmer 


Soft 


lidi 


drtnities.  An  application 
r  this  program  may  be 
of  the  following  eligible 
flirt  her  speciHed  in 


pro^fam  NOF/  uS: 
(1)  Employn  ent  of  security  personneL 


(2)  Reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services. 

(3)  Physical  improvements  to  enhance 
security. 

(4)  Employment  of  cme  or  more 
individuals: 

(i)  To  investigate  drug-related  crime, 
and  the  problems  associated  with  it,  on 
or  about  the  real  property  comprising 
any  federally  assisted,  low-income 
housing  project;  and 

(ii)  To  provide  evidence  relating  to 
such  crime  ia  any  administrative  or 
judicial  proceedirrg. 

(3)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  for  use  by  voluntary 
tenant  patrols  acting  in  cooperation 
with  local  law  enforc-ement  officials. 

(6)  Drug-abuse  prevention, 
intervention  and  treatment  programs  to 
reduce  the  use  of  drugs. 

(7)  Continuation  of  current  program 
activities.  Current  or  previous  Assisted 
Housing  Drug  Elimination  Program 
grant  recipients  may  apply,  on  the  same 
basis  as  other  applicants,  for  grants  to 
continue  their  grant  activities  or 
implement  other  program  activities.  The 
Department  will  evaluate  an  applicant's 
performance  under  any  previous  Drug 
Elimination  Program  grants  within  the 
past  five  years.  Subject  to  evaluation 
and  review  are  the  applicant's  financial 
and  program  performance;  reporting  and 
special  condition  compliance; 
accomplishmerU  of  stated  goals  and 
objectives  under  the  previous  grant;  and 
program  adjustments  made  in  response 
to  previous  ineffective  performance.  If 
the  evaluation  discloses  a  pattern  under 
past  grants  of  ineffective  performances 
with  no  corrective  measures  attempted, 
it  will  result  in  a  deduction  of  points 
from  the  current  application.  Since  this 
is  a  competitive  program.  HUD  does  not 
guarantee  continued  funding  of  any 
previously  funded  Drug  Elimination 
Program  Grant. 

Subpart  C — Application  and  Selection 

§261.15    Application  selection  and 
requirements. 

(a)  Selection  criteria.  HUD  will  review 
each  application  that  it  determines 
meets  the  requirements  of  this  part  and 
assign  points  in  accordance  with  the 
selection  criteria.  The  number  of  points 
that  an  application  receives  will  depend 
on  the  extent  to  which  the  application 
is  responsive  to  the  information 
requested  in  Notices  of  Funding 
Availability  (NOFAs)  published  for  this 
program.  Each  application  submitted  for 
a  grant  under  this  part  will  be  evaluated 
on  the  basis  of  the  following  selection 
criteria: 


(1)  First  crilerion:  the  extent  of  the 
drug-related  crime  problem  in  the 
applicant's  development  or 
developments  proposed  for  assistance.  ' 

(2)  Second  criterion:  the  quality  of  the 
plan  to  address  the  crime  problem  in  the 
developments  proposed  for  assistance, 
including  the  extent  to  which  the  plan 
includes  initiatives  that -can  be 
sustained  over  a  period  of  several  years. 

(3)  Third  criterion:  the  capability  of 
the  applicant  to  carry  out  the  plan. 

(4)  Fourth  criterion:  the  extent  to 
which  tenants,  the  local  government  - 
and  the  local  community  support  and 
participate  in  the  design  and 
implementation  of  the  activities 
proposed  to  be  funded  under  the 
application. 

(b)  Plnn  requirement.  Each 
application  must  include  a  plan  for 
addressing  the  problem  of  dnig-related 
crime  and/or  the  problems  associated 
with  drug-related  crime  on  the  premises 
of  the  housing  for  which  the  application  ° 
is  being  submitted.  For  applications  that 
cover  more  than  one  housing 
development,  the  plan  does  not  have  to 
address  each  development  separately  if 
the  sairie  activities  will  apply  to  each 
development.  Only  where  program 
activities  will  differ  from  one 
development  to  another  must  the  plan' . 
address  each  development  separately. 

(c)  Notice  ofFunamg  Availability. 
HUD  will  publish  Notices  of  Funding 
Availability  (NOFAs)  in  the  Federal 
Register,  as  appropriate,  to  inform  the 
public  of  the  availability  of  grant 
amounts  under  this  part.  NOFAs  will 
provide  specific  guidance  with  respect 
to  the  grant  process,  including  the 
deadlines  for  the  submission  of  grant 
applications;  the  limits  (if  any)  on 
ma.ximum  grant  amounts;  the  eligible 
applicants  and  activities;  the 
information  that  must  be  submittetl  to 
permit  HUD  to  score  each  of  the 
selection  criteria;  the  maximum  number 
of  points  to  be  awarded  for  each 
selection  criterion;  the  contents  of  the 
plan  for  addressing  the  problem  of  drug- 
related  crime  that  must  be  included 
with  the  application:  the  listing  of  any 
certifications  and  assurances  that  must 
be  submitted  with  the  appUcation;  and 
the  process  for  ranking  and  selecting 
applicants.  NOFAs  will  also  include  any 
additional  information,  factors,  and 
requirements  that  the  Departmeiit  has 
determined  to  be  necessary  and 
appropriate  to  provide  for  the 
implementation  and  administration  of 
the  program  under  this  part. 
(Approved  by  the  Office  of  Managemem 
and  Budget  under  control  number  2.502- 
0476). 

(d)  Environmental  review.  Grants 
under  this  part  are  categorically 
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excluded  from  review  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321).  in 
accordance  with  24  CFR  50.20(p). 
However,  prior  to  an  award  of  grant 
hinds  under  this  part,  HUD  will  perform 
an  environmental  reviews  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
;  the  applicable  related  authorities  at  24 
CFR  50.4. 

§261.18    Rasidant  comments  on  grant 
application. 

The  applicant  must  provide  the 
residents  of  developments  proposed  for 
funding  under  this  part,  as  well  as  any 
resident  organizations  that  represent 
those  residents,  with  a  reasonable 
opportunity  to  comment  on  its 
application  for  funding  under  this 
program.  The  applicant  must  give  these 
comments  careful  consideration  in 
developing  its  plan  and  application  as 
well  as  in  the  implementation  of  funded 
programs.  Copies  of  all  written 
comments  submitted  must  be 
maintained  by  the  grantee  for  three 
.  years. 

Subpart  D — Grant  Administration 

§261.26    Grant  administration. 

(a)  General.  Each  grantee  is 
responsible  for  ensuring  that  grant  funds 
are  administered  in  accordance  with  the 
requirements  of  this  part,  any  Notice  of 
Funding  Availability  (NOFA)  issued  for 
this  program,  24  CFR  part  85,  applicable 
laws  and  regulations,  applicable  OMB 
circulars,  HUD  fiscal  and  audit  controls, 
grant  agreements,  grant  special 
conditions,  the  grantee's  approved 
budget  (SF-424A).  budget  narrative, 
plan,  and  activity  timetable. 

(b)  Grant  term  extensions.  (1)  Grant 
term.  Terms  of  the  grant  agreement  may 
not  exceed  12  months,  unless  an 
extension  is  approved  by  the  local  HUD 
Office.  The  maximum  extension 
allowable  for  any  grant  is  6  months.  Any 
funds  not  expended  at  the  end  of  the 
grant  term  shall  be  remitted  to  HUD. 

(2)  Extension.  Grantees  may  be 
granted  an  extension  of  the  grant  term 
in  response  to  a  written  request  for  an 
extension  stating  the  need  for  the 
extension  and  indicating  the  additional 
time  required. 

(3)  Receipt.  The  reqjiest  must  be 
received  jjy  the  local  HUD  Office  before 
the  termination  of  the  grant,  and 
requires  approval  by  the  local  HUD 
Office  with  jurisdiction  over  the  grantee. 

(4)  Term.  The  maximum  extension 
allowable  for  any  program  period  is  6 
months.  Requests  for  retroactive 
extension  of  program  periods  will  not  be 
considered.  Only  one  extension  will  be 


permitted.  Extensions  will  only  be 
considered  if  the  extension  criteria  of 
paragraph  (5)  of  this  section  are  met  by 
the  grantee  at  the  time  the  request  for 
the  extension  of  the  deadline  is 
submitted  for  approval. 

(5)  Extension  criteria.  The  following 
criteria  must  be  met  by  the  grantee 
when  submitting  a  request  to  extend  the 
expenditure  deadline  for  a  program  or 
set  of  urograms. 

(i)  Financial  status  reports.  There 
must  be  on  file  with  the  local  HUD 
Office  current  and  acceptable  Financial 
Status  Reports,  SF-269As.' 

(ii)  Grant  agreement  special 
conditions.  All  grant  agreement  special 
conditions  must  be  satisfied  except 
those  conditions  that  must  be  fulfilled 
in  the  remaining  period  of  the  grant. 
This  also  includes  the  performance  and 
resolution  of  audit  findings  in  a  timely 
manner. 

(iii)  Justification.  A  narrative 
justification  must  be  submitted  with  the 
program  extension  request.  Complete 
details  must  be  provided,  including  the 
circumstances  which  require  the 
proposed  extension,  and  explanation  of 
the  impact  of  denying  the  request. 

(6)  HUD  action.  The  local  HUD  Office 
will  take  action  on  an  extension  request 
within  15  working  days  after  receipt  of 
the  request. 

(c)  Duplication  of  funds.  To  prevent 
duplicate  funding  of  any  activity,  the 
grantee  must  establish  controls  to  assure 
that  an  activity  or  program  that  is 
funded  by  other  HUD  programs,  or 
programs  of  other  Federal  agencies, 
shall  not  also  be  funded  by  the  Dru" 
Elinjination  Program.  The  grantee  must 
establish  an  auditable  system  to  provide 
adequate  accountability  for  funds  that  it 
has  been  awarded.  The  grantee  is 
responsible  for  ensuring  thai  there  is  no 
duplication  of  funds. 

(d)  Insurance.  Each  grantee  is 
required  to  obtain  adequate  insurance 
coverage  to  protect  itself  against  any 
potential  liability  arising  out  of  the 
eligible  activities  under  this  part.  In 
particular,  applicants  are  required  to 
assess  their  potential  liability  arising  out 
of  the  employment  or  contracting  of 
security  personnel,  law  enforcement 
personnel,  investigators,  and  drug 
treatment  providers,  and  the 
establishment  of  voluntary  tenant 
patrols;  to  evaluate  the  qualifications 
and  training  of  the  individuals  or  firms 
undertaking  these  functions;  and  to 
consider  any  limitations  on  liability 
under  State  or  local  law.  Grantees  are 
required  to  obtain  liability  insurance  to 
protect  the  members  of  the  voluntary 
tenant  patrol  against  potential  liability 
as  a  result  of  the  patrol's  activities  under 
§  261.10(b)(5).  Voluntan,'  tenant  patrol 


hability  insurance  costs  are  eligible 
program  expenses.  Subgrantees  are 
required  to  obtain  their  own  liability 
insurance. 

(e)  Failure  to  implement  program.  If 
the  grant  plan,  approved  budget  and 
timetable,  as  described  in  the  approved 
application,  are  not  operational  within 
60  days  of  the  grant  agreement  date,  the 
grantee  must  report  by  letter  to  the  local 
HUD  Office  the  steps  being  taken  to 
initiate  the  plan  and  timetable,  the 
reason  for  the  delay,  and  the  expected 
starting  date.  Any  timetable  revisions 
which  resulted  from  the  delay  must  be 
included.  The  local  HUD  Office  will 
determine  if  the  delay  is  acceptable, 
approve/disapprove  the  revised  plan 
and  timetable,  and  take  any  additional 
aporopriate  action. 

(f)  Sanctions.  (1)  HUD  may  impose 
sanctions  if  the  grantee: 

(i)  Is  not  complying  with  the 
requirements  of  24  CFR  part  261  or  of 
other  applicable  Federal  law; 

(ii)  Fails  to  make  satisfactory  progress 
toward  its  drug  elimination  goals,  as 
specified  in  its  plan  and  as  re.Hected  in 
its  performance  and  financial  status 
reports  under  §  261.28; 

(iii)  Does  not  establish  procedures 
that  will  minimize  the  time  elapsing 
between  drawdowns  and 
disbursements; 

(iv)  Does  not  adhere  to  grant 
agreement  requirements  or  special         ' 
conditions; 

(v)  Proposes  substantial  plan  changes 
to  the  extent  that,  if  originally 
submitted,  would  have  resulted  in  the 
application  not  being  selected  for 
funding; 

(vi)  Engages  in  the  improper  award  or 
administration  of  grant  subcontrarts; 
(vii)  Does  not  submit  reports;  or 
(viii)  Files  a  false  certification. 
(2)  HLTD  may  impose  the  follovsiHg 
sanctions; 

(i)  Temporarily  withhold  cash 
payments  pending  corret-lion  of  the 
deficiency  by  the  grantee  or  subgranle*»; 

(ii)  Disallow  all  or  part  of  the  cost  of 
the  activity  or  action  not  in  compliance; 

(iii)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  ihe 
grantee's  or  subgrantee's  program; 

(iv)  Require  that  some  or  an  of  the 
grant  amounts  be  remitted  to  HUD; 

(v)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  funds  to  the 
grantee  until  appropriate  actions  are 
taken  to  ensure  compliance: 

(vi)  Withhold  further  awards  for  the 
program  or 

(vii)  Take  other  remedies  that  may  be 
legally  available. 

§  261 .28    Grantee  reports. 

Grantees  are  responsible  for  mana«irg 
the  day-to-day  operations  of  grant  and 
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subgrant  supposed  activities.  Grantees 
must  monitor  gilant  and  subgrant 
supported  activities  to  assure 
compliance  witk  applicable  Federal 
requirements  and  that  performance 
goals  are  being  Achieved.  Grantee 
monitoring  musi  cover  each  program, 
function  or  activity  of  the  grant. 

(a)  Final  performance  report.  (1) 
Evaluation.  Grantees  are  required  to 
pro\'ide  the  local  HUD  Office  with  a 
final  cumulative  performance  report 
that  evaluates  tie  grantee's  overall 
performance  agiiinst  its  plan.  This  report 
shall  include  in  summary  form  (but  is 
not  limited  to)  the  following:  any 
change  or  lack  of  change  in  crime 
statistics  or  othar  indicators  drawn  from 
the  applicant's  plan  assessment  (such  as 
vandalism,  etc.  J  and  an  explanation  of 
any  difference;  Successful  completion  of 
any  of  the  stratcjgy  components 
identified  in  thiappHcant's  plan;  a 
discussion  of  aity  problems  encountered 
in  implementing  the  plan  and  how  they 
were  addressed!  an  evaluation  of 
whether  the  rati  of  progress  meets 
expectations;  a  piscussion  of  the 
grantee's  efforts!  in  encouraging  resident 
participation;  a  description  of  any  other 
programs  that  riay  have  been  initiated, 
expanded  or  deleted  as  a  result  of  the 
plan,  with  an  identification  of  the 
resources  and  the  number  of  people 
involved  in  the  programs  and  their 
relation  to  the  plan. 

(2)  Reportinglperiod.  The  final 
performance  re  )ort  shall  cover  the 
period  from  the  date  of  the  grant 
agreement  to  th  a  termination  date  of  the 
grant  agreemen  .  The  report  is  due  to  the 
local  HUD  Offi(  ;e  within  90  days  after 
termination  of  Ihe  grant  agreement. 

(b)  Semi-ann  lal  financial  status 
reporting  requi.  vments. 

(1)  Form.  Th«  grantee  shall  provide  a 
semi-annual  fir  ancial  status  report.  The 
grantee  shall  use  the  ^F-269A. 
Financial  Statu  5  Report-Long  Form,  to 
report  the  statu  5  of  funds  for  non- 
construction  pi  ograms.  The  grantee 
shall  use  SF-2(  9A.  Block  12, 
"Remarks."  to  i  eport  on  the  status  of 
programs,  func  ions  or  activities  within 
the  program. 

(2)  Reporting  period.  Semi-annual 
financial  status  reports  (SF-269A) 
covering  the  fii  5t  180  days  of  funded 
activities  must  be  submitted  to  the  local 
HUD  Office  between  190  and  210  days 
after  the  date  o  the  grant  agreement.  If 
the  SF-269A  is  not  received  on  or 
before  the  due  late  (210  days  after  the 
date  of  the  grant  agreement)  by  the  local 
HUD  Office,  grtint  funds  will  not  be 
advanced  unti!  the  reports  are  received. 

(c)  Final  fine  ncial  status  report  (SF- 
269A). 


(1)  Cumulative  summary.  The  final 
report  will  be  a  cumulative  summary  of 
expenditures  to  date  and  must  indicate 
the  exact  balance  of  unexpended  funds. 
The  grantee  must  remit  all  Drug 
Elimination  Program  funds  (including 
any  unexpended  funds)  owed  to  HUD 
within  90  days  after  the  termination  of 
the  grant  agreement. 

(2)  Reporting  period.  The  final 
financial  status  report  shall  cover  the 
period  from  the  date  of  the  grant 
agreement  to  the  termination  date  of  the 
grant  agreement.  The  report  is  due  to  the 
local  HUD  Office  within  90  days  after 
the  termination  of  the  grant  agreement. 

(d)  Report  submission.  The  grantee 
shall  submit  all  required  reports  to  the 
local  HUD  Office. 

§  261 .29    Other  Federal  requirements. 

Use  of  grant  funds  requires 
compliance  with  the  following 
additional  Federal  requirements: 

(a)  Nondiscrimination  and  equal 
opportunity.  The  following 
nondiscrimination  and  equal 
opportunity  requirements  apply  to  this 
program: 

(1)  The  requirements  of  The  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  issued  at  24 
CFR  part  100;  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  Part 
107;  and  Title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d-2000d-4) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8; 

(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u), 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects);  and 

(5)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities. 


(b)  Use  of  debarred,  suspended  or 
ineligible  contractors.  Use  of  grant  funds 
under  this  program  requires  compliance 
with  the  provisions  of  24  CFR  part  24 
relating  to  the  employment,  engagement 
of  services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(c)  Flooa  insurance.  Grants  will  not  be 
awarded  for  proposed  activities  that 
involve  acquisition,  construction, 
reconstruction,  repair  or  improvement 
of  a  building  or  mobile  home  located  in 
an  area  that  has  been  identified  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards 
unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  44  CFR  parts  59-79;  or 

(2)  Less  than  a  year  has  passed  since 
FEMA  notification  to  the  community 
regarding  such  hazards;  and 

(3)  Flood  insurance  on  the  structure  is 
obtained  in  accordance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4001). 

(d)  Lead-based  paint.  (1)  Scope.  The 
provisions  of  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.S.C.  4821-4846,  and  implementing 
regulations  apply  to  all  housing 
constructed  or  substantially 
rehabilitated  before  January  1, 1978,  and 
for  which  assistance  under  this  part  is 
being  used  for  physical  improvements 
to  enhance  security  under 

§  261.10(b)(3). 

(2)  Exceptions.  The  following 
activities  are  not  covered  by  this 
section: 

(i)  Installation  of  security  devices; 

(ii)  Other  similar  types  of  single- 
purpose  programs  that  do  not  involve 
physical  repairs  or  remodeling  of 
applicable  surfaces  of  residential 
structures;  or 

(iii)  Any  non-single  purpose 
rehabilitation  that  does  not  involve 
applicable  surfaces  and  that  does  not 
exceed  $3,000  per  unit. 

(e)  Conflicts  of  interest.  No  person,  as 
described  in  paragraphs  (1)  and  (2)  of 
this  section,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  an 
activity  funded  under  this  program,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  him  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure, 
or  for  one  year  thereafter: 

(1)  Who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  official  of  the  grantee  that 
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receives  assistance  under  the  program 
and  who  exercises  or  has  exercised  any 
functions  or  responsibilities  with 
respect  to  assisted  activities;  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decision  making  process  or  gain 
inside  information  with  regard  to  such 
activities. 

(0  Drug  Free  Workplace  Act  of  1988. 
The  requirements  of  the  Drug-Free 
Workplace  Act  of  1988  at  24  CFR  part 
24,  subpart  F  apply  to  this  program. 

(g)  Anti-lobbymg  provisions  under 
section  319.  The  use  of  funds  under  this 
part  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
<31  U.S.C  1352),  and  implementing 
regulations  at  24  CFR  part  87.  These 


authorities  prohibit  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  &t)m  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific,  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  However,  since  - 
grantees  «ometimes  may  expect  to 
receive  additional  grant  funds  through 


reallocations,  all  potential  grantees  are 
required  to  submit  the  certification,  and 
to  make  the  required  disclosure  if  the 
grant  amount  exceeds  $100,000.  The 
law  provides  substantial  monetary 
penalties  for  failure  to  file  the  required 
certification  or  disclosure. 

(h)  Intergovernmental  review.  The 
requirements  of  Executive  Order  12372 
and  the  regulations  issued  under  the 
order  at  24  CFR  part  52,  to  the  extent 
provided  by  Federal  Register  notice  in 
accordance  with  24  CFR  52.3  apply  to 
this  program. 

Dated:  )une  30. 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing— Fedewl 
Housing  Commissioner. 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94M-01 98] 

International  Conference  on 
Harmonisatiorl;  Draft  Document  on 
Good  Clinical  Practices;  Guideline  for 
the  Investigator's  Brochure 

AGENCY:  Food 
HHS. 
ACTION:  Notice 

SUMMARY:  The  Food  and  E)rug 
AdministratioB  (FDA)  is  publishing  a 
draft  document  entitled  "Guideline  for 
the  Investigator's  Brochure."  The 
document  describes  the  minimum 
information  that  should  be  included  in 
an  Investigators  Brochure  and  provides 
a  suggestend  fofmat.  This  document  was 
prepared  by  the  Efficacy  Expert  Working 
Group  of  the  latemational  Conference 
on  Harmonisation  of  Technical 
Requirements  jfor  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  document  is  intended  to  help 
ensure  that  thi  Investigator's  Brochure 
contains  information  that  will  help 
clinical  investigators  imderstand  the 
rationale  for  apd  comply  with  key 
features  of  a  protocol  and  to  help  ensure 
that  sponsors  provide  up-to-date 
Investigator's  Brochures  to  their 
investigators.  The  concepts  in  this  draft 
document  will  later  be  incorporated  Into 
a  larger  document  on  good  clinical 
practices, 

DATES:  Writtea  comments  by  October 
11,1994.        T 

ADDRESSES:  Submit  written  comments 
on  4h»  draft  d^uraent  to  the  Dockets 
Management  Brandt  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavrn  Dr..  Rockville,  MD 
20857. 

KM  RlflTMER  I  IfOIMATiON  CONTACT: 
Regarding  tke  draft  doaxment:  Bette 

L  Barton]  Center  for  Drug 

Evaluation  and  Research  (HFD- 
'.•  344),  Foo^  and  Drug 
'Administration.  7500  Standish  PI., 

Rockville;  MD  20855,  301-594- 

1032.       I 
Regarding  t|ie  ICH:  Janet  Shovvalter, 

Office  of  Health  Affairs  (HFY-20). 

Food  andlDrug  Administration, 

5600  Fishers  Lane.  Rockville.  MD 

20857,  301-443-1382. 
SUPPtEMENTAAY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities ann  industry  associationsto 
promote  interpational  harmonization  of 
regulatory  requirements.  FDA  has 
participatsd  in  many  meetings  designed 


to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 
ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association.  FDA,  and 
the  U.S.  Pharmaceutical  Research 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
prArided  by  the  International 
FeSsratien  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health: 
ProtBctiea  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meetiog  held  on  October  27. 
\99%  the  KH  Steering  Committee 
agceed  that  th«  following  draft   ' 
docuiaent  entitled  "Guideline  fior  the 
Investigator's  Brochure"  should  be 
made  available  for  public  comment.  The 
draft  document  is  the  product  of  the 
Efficacy  Expert  Working  Group  of  the 
ICH.  The  draft  document  describes  the 
miniraum  information  that  should  be 
included  in  aa  hivestigator's  Brochure, 
such  as  information  on  physical, 
chemical,  and  pharmaceutical 
properties,  and  the  drug's  ^BCt  in 
humans;  a  suggested  layout  is  also 
provided.  Comments  about  this  draft 
will  be  considered  by  FDA  and  the 
Expert  Working  Group.  Modifications 
will  appear  in  a  larger  draft  document 
on  good  clinical  practices.  Ultimately, 
FDA  intends  to  adopt  the  ICH  Steering 
Committee's  final  guidelines  and 
recommendations. 

Although  not  required,  FDA  wrould 
normally  provide  at  least  a  75-day 
comment  period  and  preferably  a  90-day 
comment  period  to  provide  interested 
persons  with  ample  time  to  review  axid 
comment  upon  this  type  of  an  action. 
However,  the  comment  period  for  this 


guideline  has  been  shortened  to  60  days 
so  that  comments  may  be  received  by 
FDA  in  time  to  be  discus,sed  at  an 
October  1994  meeting  involving  this 
guideline. 

Guidelines  are  generally  issued  under 
§  10.90(b)  (21  CFR  10.90(b)).  which 
provides  for  the  use  of  guidelines  to 
state  procedures  or  standards  of  general 
applicability  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  revising  §  10.90(b).  Therefore,  this 
document  when  made  final  would  not 
be  issued  under  current  §  10.90(b).  and 
it  would  not  create  or  confer  any  rights, 
privileges,  or  benefits  for  or  on  any 
person,  nor  would  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  11. 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
document  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  document 
follows: 

Gtiideline  for  the  Investigator's  Brochure 

1.  Introduction 

The  Investigator's  Brochure  (IB)  is  a  ' 
compilation  of  the  clinical  and  nonclinical 
data  on  the  investigational  product  which  is 
relevant  to  its  study  in  human  subjects.  Its 
piupose  is  to  provide  the  investigators  and 
others  involved  in  the  study  with  the 
information  to  facilitate  their  understanding 
of  the  rationale  for.  and  their  compliance 
with,  many  key  features  of  the  protocol,  such 
as  the  dose,  dose  frequency /interval,  methods 
of  administration  and  safety  monitoring 
procedures.  It  also  provides  insight  to 
support  the  clinical  management  of  the  study 
subjects  during  the  course  of  the  clinical 
trial.  The  data  should  l>e  presented  in  a 
roncise,  simple,  objective.  t>alanced  and 
nonpromotional  form  which  enables  a 
clinician,  or  potential  investigator,  to 
imderstand  it  and  make  his/her  own 
unbiased  risk-benefit  assessment  of  the 
appropriateness  of  the  proposed  trial.  For 
this  reason,  the  compilation  of  an 
Investigator's  Brochure  should  generally  be' 
supervised  by  a  medically  qualified  person, 
and  the  content  should  be  approved  by  the 
disciplines  that  generated  the  described  data. 

These  guidelines  delineate  the  minimum 
information  to  be  included  in  an 
Investigator's  Brochure  and  provide  a 
suggestion  for  its  layout  It  is  expected  that 
the  type  and  extent  of  information  available 
will  vary  with  the  stage  of  development. 
Whore  the  investigational  product  is 
marketed  and  the  pharmacology  is  widely" 
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understood  by  medical  practitioners,  an 
extensive  Investigator's  Brochure  may  not  be 
required.  Where  regulatory  requirements 
permit,  a  current  basic  dnig  information 
brochure,  package  leaflet,  or  labelling  may  be 
an  appropriate  alternative,  provided  that  it 
includes  current,  comprehensive  detailed 
information  on  all  aspects  of  the 
investigational  product  which  mjght  be  of 
importance  to  the  investigator.  Where  a  new 
aspect  is  being  studied  in  a  marketed  drug 
which  may  lead  to  new  regulatory  approval, 
an  Investigator's  Brochure  specific  to  that 
aspect  should  be  prepared.  The  Investigator's 
Brochure  should  be  reviewed  at  least 
annually  and  revised  as  necessary  in 
compliance  with  a  sponsor's  procedures. 
More  frequent  revision  may  be  appropriate 
depending  on  the  stage  of  development  and 
generation  of  relevant  new  information. 
However,  In  accordance  with  Good  Clinical 
Practice,  relevant  new  information  may  he  so 
important  that  it  needs  to  be  communicated 
to  the  investigators,  and  possible  Ethics 
Committees  (EthC's)/lnstitutional  Review 
Boards  (IRB's)  and/or  regulatory  authorities 
prior  to  inclusion  in  a  revision  of  the 
Investigator's  Brochure. 

Generally,  the  sponsor  is  responsible  for 
ensuring  that  an  up-to-date  Investigator's 
Brochure  is  made  available  to  the 
investigator.  In  the  case  of  an  investigator- 
sponsored  study,  that  individual  should 
determine  whether  a  brochure  is  available 
from  the  commercial  manufacturer.  If  the 
investigational  product  is  being  produced 
through  an  investigator-sponsor,  he/she  is 
responsible  for  providing  the  necessary 
information  to  the  study  personnel.  In  some 
such  cases,  preparation  of  a  formal 
Investigator's  Brochure  is  impractical.  If  so, 
an  expanded  background  section  in  the  study 
protocol,  containing  the  minimum  current 
information  described  in  this  guideline,  may 
provide  an  acceptable  substitute. 

2.  General  Considerations 

The  Investigator's  Brochure  should 
include: 

2.1.  A  Title  Page 

This  should  bear:  The  sponsor's  name,  the 
identity  of  the  investigational  product  (i.e., 
research  number,  chemical  or  approved 
generic  name;  and  trade  nameCs)  where 
legally  permissible  and  desired  by  the 
sponsor),  and  a  dated  statement  of  the  formal 
release'  of  the  investigator's  brochure.  It  is 
also  suggested  that  an  edition  number  and  a 
reference  to  the  number  and  date  of  the 
edition  that  it  supersedes  may  prove  useful.  - 
An  example  is  given  in  Appendix  y. 

•2.2.  A  Confidentiality  Statement     .- 

The  sponsor  may  wish  to  include  a 
statement  requiring  the  investigator/ 
recipients  to  treat  the  Brochure  as  a 
confidential  document  for  the  sole 
information  of  the  Investigator's  team. 

3.  Contents  of  the  Investigator's  Brochure 

The  IB  also  contains  the  following  sections, 
each  wuh  literature  references  where 
appropriate: 
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'  The  sponsor  should  have  a  procedure  for  the 
approval  and  release  of  the  document.  - 


3.1.  Table  of  Contents 

An  example  of  the  Table  of  Contents  is  to 
be  found  in  Appendix  2. 

3.2.  Summary 

A  brief  summary  (preferably  not  exceeding 
two  pages)  should  be  given,  highlighting  the 
significant  chemical,  pharmaceutical, 
pharmacological,  toxicological, 
pharmacokinetic,  metabolic,  and  clinical 
information  available  which  is  relevant  to  the 
stage  of  clinical  development  of  the 
investigational  product. 

3.3.  Introduction 

A  brief  introductory  statement  containing 
the  chemical  name  (and  generic  and  trade 
name(s)  when  approved)  of  the 
investigational  product,  all  active 
ingredients,  the  investigational  product's 
pharmacological  class  and  its  expected 
position  within  this  class  (for  example, 
advantages),  the  rationale  for  performing 
research  with  the  investigational  product,  the 
anticipated  prophylactic,  therapeutic  or 
diagnostic  EFFICACY  indication(s)  and  the 
general  approach  to  tie  followed  in  evaluating 
the  investigational  product  should  be  given. 

3.4.  Physical,  Chemical,  and  Pharmaceotical 
Properties 

A  description  of  the  investigational 
product  substance,  including  the  chemical 
and/or  structural  formula(e)  and  a  brief 
summary  of  relevant  physical,  chemical,  and 
pharmaceutical  properties  should  be  given. 
Any  structural  similarities  to  other  known 
compounds  should  also  be  mentioned. 

3.5.  Nonclinical  Studies 
Introduction: 

The  results  of  all  nonclinical 
pharmacology,  toxicology,  pharmacokinetic, 
and<lrug  metalmlism  studies  should  be 
provided  in  summary  form.  In  each  case,  the 
methodology  used,  the  results,  and  a 
discussion  of  the  relevance  of  the  findings  in 
connection  with  the  expected  therapeutic 
and  possible  undesired  effects  in  humans 
should  be  given. 

The  information  provided  should  include 
the  following,  as  appropriate  if  known/ 
available: 
Species  and  strain(s)  tested. 
Number  and  sex  of  animals  in  each  group. 
Unit  dose  (milligram/kilogram(mg/kg)). 
Dose  interval. 
Route  of  administration. 
Duration  of  dosing. 
Information  on  systemic  exposure. 
Duration  of  postexposure  followup 
(recovery  period). 

-    Results,  including  the  following  aspects: 
Nature  and  frequency  of  pharmacological 
or  toxic  effects. 

Severity  or  intensity  of  pharmacological  or 
toxic  effects: 
Time  to  onset. 
Reversibility. 
Duration. 
Dose  response. 

Tabular  format/listings  should  be  used 
whenever  possible  to  enhance  the  clarity  of 
the  presentation. 

A  discussion  should  follow  each  section 
highlighting  the  most  important  findings 
from  the  studies  including  the  dose  response 


of  observed  effects,  relevance  to  humans,  and 
aspects  to  be  studied  in  humans.  If 
applicable,  the  effective  and  nontoxic  dose 
findings  in  the  same  animal  species  should 
be  compared  or  the  therapeutic  ratio  should 
be  discussed.  The  relevance  of  this 
information  to  the  proposed  human  dosing 
should  be  addressed.  Wherever  possible, 
comparisons  should  be  made  in  terms  of 
systemic  exposure  rather  than  on  a  mg/kg 
basis. 

3.5.1.  Nonclinical  Pharmacology 

A  summary  of  the  pharmacological  aspects 
of  the  investigational  product  and,  as  far  as 
possible,  its  significant  metabolites  studied 
in  animals  should  be  included.  Such  a 
summary  should  incorporate  studies  which 
assess  potential  therapeutic  activity  (for 
example,  efficacy  models,  receptor  binding 
and  specificity)  as  well  as  those  which  assess 
safety  (for  example,  special  studies  to  assess 
pharmacological  actions  other  than  the 
intended  therapeutic  effect{s)). 

3.5.2.  Toxicology 

A  summary  of  the  toxicological  effects 
found  in  studies  conducted  in  different 
animal  species  should  be  described  under  the 
following  headings  where  appropriate: 

Single  dose. 

Repeated  dose. 

Genotoxicity  (mutagenicity). 

Reproductive  toxicity. 

Carcinogenicity. 

Special  studies,  for  example,  irritancv  and 
sensitization. 

3.5.3.  Pharmacokinetics  and  Drug 
Metabolism  in  Animals 

A  simimary  of  the  pharmacokinetics  and 
biological  transformation  and  disposition  of 
the  investigational  product  in  all  species 
tested  should  be  given.  The  discussion  of  the 
findings  should  address  the  local  and 
systemic  bioavailability  of  the  investigational 
product  and  its  metabolites  and  their 
relationship  to  the  phamiacological  and 
toxicological  findings  in  animal  species. 
3.6.  Effects  in  Humans 

Introduction: 

A  thorough  discussion  of  the  known  effecis 
of  the  investigational  product  in  humans 
should  be  provided,  including  information 
on  pharmacokinetics,  metabolism, 
pharmacodynamics,  dose-response,  safety, 
therapeutic  efficacy,  and  other 
pharmacological  activities.  Where  possible,  a 
summary  of  each  completed  clinical  study 
should  he  provided,  although  if  there  is  a 
large  number  of  studies,  an  integrated 
summary  may  be  more  appropriate  (see 
3.6.3).  Information  should  also  be  provided 
regarding  results  of  any  use  of  the 
investigational  product  other  than  from 
clinical  trials,  such  as  from  experience  after 
marketing. 

3.6.1.  Pharmacokinetics 

A  summary  of  information  on  the 
pharmacokinetics  of  the  investigational 
product  should  be  presented,  including  the 
following,  if  available: 

Pharmacokinetics,  including  metabt-lism. 

Bioavailability  of  the  investigational 
product  (absolute  where  possible,  and/r.r 
comparative)  using  a  defined  dosage  form. 
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Plasma  proteiii  binding  studies. 

Population  subgroups,  for  example,  gender, 
age,  impaired  orga^  function. 

Interactions,  for  example,  drug-drug 
interactions.. effect)  of  food. 

Other  phannaculunetic  data,  for  example, 
derived  from  clinical  trials,  population 
studies.  I 

.1.6.2.  Qinical  Trials  (Phases  I-IV) 

A  summary  of  iiformation  relating  to 
investigational  product  safety. 
pharmacodynami«Js.  efficacy,  and  dose- 
response  obtainetil  from  preceding  trials  in 
humans,  whether  In  healthy  volunteers  and/ 
or  patients,  should  be  provided.  If  possible 
each  trial  should  )|e  summarized 
individually.  WiMe  the  number  of  trials  is 
large  it  may  be  appropriate  to  summarize 
them  io  groups  by  phase  to  facilitate 
discussion  of  the  ima  and  their  implications. 
For  each  trial,  the  aim.  design,  methods, 
results  (safefy  andlefficacy)  and  conclusions 
should  be  describ^. 

A  discussion  of  jlhe  implications  of  the 
results  should  be  |>rovidcd  and 
recommendaUonsjfor  further  investigation 
should  be  made,  unless  this  has  already  been 
included  in  an  integrated  summary-. 

3.6.3.  Integrated  amimaries  of  Drug  Safety 
and  Therapeutic  Bflicacy 

In  cases  where  a  number  of  clinical  studies 
have  been  completed,  the  use  of  integrated 
summaries  on  safety  and  efficacy  by 
indication  may  provide  a  clearer  and  more 
informative  presentation  of  the  data.  The 
summaries  shoul4  describe  the  number  of 
studies  completed,  the  number  of  subjects 
enrolled,  the  dom  and  duration  of  therapy, 
the  results  in  tern<3  of  safety,  therapeutic 
efficacy  and  dose-res|x>nse  for  each,  any 
compliance  problems 
noted,  and  any  si{  juHcant  variations  in 
investigational  pr  >duct  effects  in  patient 
Tabular  sunmiaries  of 
adverse  drugevei  ts  for  all  study  treatments 
in  all  clinical  tria,  s  (including  those  from  all 
studied  indicatioi  s)  are  strongly 
recommended.  Wiere  differences  in  adverse 
drug  event  patten  s/incidences  exist  they 
should  be  listed  fa  y  indication. 

3.6.4.  Other  HUmi  in  Use 


Qjimtries 
the  iovesti|^iona  1 
marketed  or  a 
indicaHoos.  dose, 
including 
warnings,  and 
mentioned.  Wher 
is  marketed,  the 
should  be  includ4<i 
or  routes  of  adm 
us«'(l  in  the  study 
with  empha.sts  or 


Idng 


audi 


3.7.  Investigation  i 

The  justincatK 
and  its  stage  sf  d 
developmental) « 
and  the  ruute(s)  ( 
slated.  To  permit 
to  lie  taken  in  the 
description  of  thi 
occluding  excipie  uls 
should  be- prov 


should  be- identified  in  which 
product  has  t>een 
pprived.  The  appnwed 

and  labelling  conditions 
pfecauiions.  contiaindications.' 
inieraf^)iis  should  be 
the  investigHtional  product 
3  jrious  drug  evpnt  profile 
Any  naps,  formulations, 
stration.  other  than  those 
should  \x:  summarized 
safety  information. 

I  Product 


MS 


I  (if  a  pHftiruhir  formulation 
development  (Hnal  or 

of  the  dosage  strength 
a<lniinistration  should  be 
appropriate  safety  measures 
course  of  the  trial,  a 
formulation(shtu  be  used, 
and  their  proportions, 
idfcd.  Instnictions  for  the 


storage  and  handling  of  the  dosage  forms 
should  also  be  given. 

3.8.  Overall  Discussion  of  Data  and  Guidance 
for  the  Investigator 

This  section  should  provide  an  overall 
discussion  of  the  nonclinical  and  clinical 
data,  integrating  information  from  various 
sources  on  different  aspects  of  the 
investigHtional  product  wherever  possible.  In 
this  way  the  prospective  investigator  can  be 
provided  with  the  most  informative 
interpretation  of  the  available  data  and  at  the 
same  time  with  an  assessment  of  the 
implications  of  the  information  for  future 
clinical  trials. 

For  example: 

•  Information  obtained  from 
pharmacokinetic  and  metabolic  studies  in 
animals  and  in  humans  may  be  correlated 
with  the  safiety  and  efficacy  results  in  the 
same  species  to  provide  an  understanding  of 
th8  dose  and  concentration  relationships  of 
these  effects. 

•  Ptiarmacokinetic  and  metabolic  data  in 
humans  may  be  compared  to  those  in 
animals  to  provide  an  insight  into  the 
suitability  of  the  animal  models  for 
predicting  toxic  and  other  pharmacological 
effects  in  humans. 

•  Experience  across  clinical  trials  should 
be  analyzed  and  any  correlation  of  the 
investigational  product's  effects  with  the 
dose,  duration  of  treatment,  and/or  patient 
population  described. 

•  Where  appropriate,  the  published  results 
on  related  drugs  should  be  discussed.  This 
could  help  the  Investigator  to  anticipate 
adverse  drug  events  or  other  problems  in 
clinical  trials. 

The  overall  aim  of  this  section  is  to  provide 
the  investigator  with  a  clear  understanding  of 
the  possible  risks  and  adverse  effects,  and  of 
the  special  patient  observations  and 
precautions  that  may  be  needed  for  a  specific 
trial  based  on  the  available  chemical, 
pharmaceutical,  pharmacological, 
toxicological.  and  clinical  information  on  the 
investigational  product.  Guidance  should 
also  be  given  on  the  surveillance  and 
treatment  of  overdose  and  adverse  drug 
events  based  on  previous  human  experience 
and  the  pharmacology  of  the  investigational 
product. 
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[Docket  No.  WH-OiVT] 

International  Conference  on 
Hamionisation;  Draft  Document  on 
Essential  Documents  for  the  Conduct 
of  a  Clinical  Study;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnOH:  Notice. 

SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  publishing  a 
draft  document  entitled  "Guideline  for 
Es.sential  Do<:uments  for  the  Conduct  of 
a  Clinical  Study."  The  draft  do<:ument 
describes  documents  that  individually 
and  collectively  permit  evaluation  of  the 
conduct  of  a  rhnical  study  and  the 
quality  of  the  data  produced.  This 
document  was  prepared  by  the  Efficacy 
Expert  Working  Group  of  the 
International  Confereiire  on 
Hamionisation  of  Technical 
Requirements  for  Regi-stration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  docnmenl  is  intended  to  help 
ensure  that  essential  documents  meet      j 
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good  clinical  practice  standards  and  all 
applicable  regulatory  requirements.  The 
concepts  in  this  draft  dociunent  will 
later  be  incorporated  into  a  larger 
document  on  good  clinical  practices. 
DATES:  Written  comments  by  October 
11,1994. 

ADDRESSES:  Submit  written  comments 
on  the  draft  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
■'ns.'i?, 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  draft  document:  Belte 
L.  Barton,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
344).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594- 
1032. 
Regarding  the  ICH:  Janet  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857,301^43-1382. 
SUPPLEMENTARY  INF0RMATK3N:  hi  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
tor  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
reqiiirements  for  drug  development. 
ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others,  ICH  is  concerned  with 
harmonization  of  technical  ^ 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are:  The  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufat:turers 
Association,  FDA,  and  the  U.S. 
Pharmaceutical  Research  Manufacturers 
of  America.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 


International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Oammittee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  October  27, 
1993.  the  ICH  Steering  Committee 
agreed  that  the  following  draft 
document  entitled  "Guideline  for 
Essential  Documents  for  the  Conduct  of 
a  Clinical  Study"  should  be  made 
available  for  public  comment.  This  draft 
document  is  the  product  of  the  Efficacy 
Expert  Working  Group  of  the  ICH. 
"Essential  documents"  individually  and 
collectively  permit  evaluation  of  the 
conduct  of  a  study  and  the  quality  of  the 
data  produced.  The  draft  document 
describes  the  purpose  of  each  document 
and  states  whether  the  document  should 
be  filed  in  the  investigator's  files  or  the 
sponsor's  files.  Comments  about  this 
draft  will  be  considered  by  FDA  and  the 
Efficacy  Expert  Working  Group  of  the 
ICH.  Modifications  will  appear  in  a 
larger  draft  document  on  good  clinical 
practices.  Ultimately.  FDA  intends  to 
adopt  the  ICH  Steering  Committee's 
final  guidelines  and  recommendations. 

Although  not  required.  FDA  would 
normally  provide  at  least  a  75-day 
comment  period  and  preferably  a  90-day 
comment  period  to  provide  interested 
persons  with  ample  time  to  review  and 
comment  upon  this  type  of  an  action. 
However,  the  comment  period  for  this 
guideline  has  been  shortened  to  60  days 
so  that  comments  may  be  received  by 
FDA  in  time  to  be  discussed  at  an 
October  1994  meeting  involving  this 
guideline. 

Guidelines  are  generally  issued  under 
§  10.90(b)  (21  CFR  10.90fb)),  which 
provides  for  the  use  of  guidelines  to 
state  procedures  or  standards  of  general 
applicability  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA,  The  agency  is  now  in  the  process 
of  revising  §  10.90(b).  Therefore,  this 
guideUne  if  made  final  would  not  be 
issued  undercurrent  §  10,90(b).  and  it 
would  not  create  or  confer  any  rights, 
privileges,  or  benefits  for  or  on  any 
person,  nor  would  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  11, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 


document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  The  draft 
document  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday, 

The  text  of  the  draft  document 
follows: 

Guideline  for  EssenUal  Documents  for  the 
Conduct  of  a  Clinical  Study 

Essential  Documents  are  those  documents 
which  individually  and  collectively  permit 
evaluation  of  the  conduct  of  a  study  and  the 
quality  of  the  data  produced.  These 
documents  serve  to  demonstrate  the 
compliance  of  the  investigator,  sponsor,  and 
monitor  with  the  standards  of  Good  Clinical 
Practice  and  with  all  applicable  regulatory 
requirements. 

Essential  Documents  also  serve  a  number 
of  other  important  purposes.  Filing  essential 
documents  at  the  investigator  and  sponsor 
sites  in  a  timely  manner  can  greatly  assist  in 
the  successful  management  and  quality 
conU-ol  of  a  study  by  the  investigator, 
sponsor,  and  monitor.  These  documents  are 
also  the  ones  which  are  usually  audited  by 
the  sponsor's  quality  assurance  function  or 
inspected  by  a  regulatory  agency  as  part  of 
the  process  to  confirm  the  validity  of  the 
study  conduct  and  the  integrity  of  the  data 
collected. 

The  minimum  list  of  essential  documents 
which  has  been  developed  follows.  The 
various  documents  are  grouped  in  three 
sections  according  to  the  stage  of  the  study 
during  which  they  will  normally  be 
generated:  (1)  Before  the  clinical  phase  of  the 
study  commences.  (2)  during  the  clinicil 
conduct  of  the  study,  and  (3)  after  the 
completion  or  termination  of  the  study.  A 
de.scription  is  given  of  the  purpose  of  each 
do{.ument.  and  whether  it  should  be  filed  in 
either  the  investigator  or  sponsor  files  or 
both.  It  is  acceptable  to  combine  some  of  the 
documents,  provided  the  individual  elfmenls 
are  readily  identifiable. 

Good  Clinical  Practice  provides  that  trial 
master  files  be  established  at  the  beginning 
of  the  study,  both  at  the  investigator  site  .ind 
at  the  sponsors  office.  The  final  close  out 
visit  of  a  study  can  only  be  done  wh«!n  the 
monitor  has  reviewed  both  investigator  and 
sponsor  files  and  confirms  that  all  necessary 
essential  doctiments  are  in  the  appropriate 
flics. 

Any  or  ail  of  the  documents  addressed  m 
this  guideline  may  be  subject  to.  and  should 
be  available  for,  audit  by  the  sponsor  or  a 
nominated  independent  organization  and'or 
inspection  by  comp<>tent  authorities. 

BILUNG  COOC  416<M)1-F 
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Dated:  August  3, 1994. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
(FK  Doc.  94-19360  Filed  8-8-94;  8:45  am] 
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DEPARTMEN'   OF  THE  INTERtOR 
Bureau  of  Ind  an  Affairs 
Indian  Gamim 

ACTION:  Notice  of  Approved  Tribal-SJate 
Compact. 


SUMMARY:  Purs  jant  to  25  U.S.C  §  2710. 
of  the  Indian  C  aming  Regulator\'  Act  of 
1988  (Pub.  L.  ]  00-497),  the  Secretary  of 
the  Interior  sh^li  publish,  in  the  Federal 
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Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Colorado 
River  Indian  Tribes  and  State  of  Arizona 
Gaming  Compact  of  1994,  which  was 
executed  on  April  14.  1994. 
DATES:  This  action  is  effective  August  9, 
1994 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Pierskalla,  Acting  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
D.C.  20240.  (202)  219-4068. 

Datod:  July  29,  1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  94-19366  Filed  8-8-94;  8:45  am] 
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574 ..40148 

576 „ 40148 

968 40148 

905 .: 39072 

950 39072 

25  CFR 

Proposed  Rules: 

10 „ 40086 

20 „ 40182 

63 40184 


26  CFR 

1 

301 


...39958 
...38902 


28  CFR 

2 40257 

37 39898 

77 39910 

29  CFR 

1640 39898 

1910- 40671 

1926 40671 

1952 39257 

Proposed  Rules: 

570 40318 

30  CFR 

216 38904 

218 38904 

Proposed  Rules: 

Ch.  II 38946 

206 „ 3971 2 

250 39991 

917 40503 

935 39993 

936 40505 


33  CFR 

26 

100 

110 


.39962 
.39456 
.39963 


126  

39963 

157 

40186 

160 

162 

..39458 

39963.40186 
39962 

165 

34  CFR 

388 

..39456 

39460,  39461 
40176 

36  CFR 

Proposed  Rules: 

14 

.39228 

38  CFR 

21  

39966 

Proposed 

17 

Rules: 

38947 

21 

40507 

39  CFR 

11 

...39257 

Ill 

......39967 

40  CFR 

50 

38906 

52 

-39683. 

39684.  39686. 

39688, 39690, 3f^691 ,  39692, 

39699, 39832 

60 .....40258 

80 

39258 

81 

86 

.39394, 

39692.  39699, 

40084 

39638 

125 

40642 

180 

186 

.39462, 

39464.  39466, 

39467 

39467 

271 

600 

.39967,  39971 
39638 

721 

799  . 

.39292, 

39293,  39295, 

40259 

38917 

Proposed  Rules: 
51 

39501 

52 

63 

..39311, 

39715,  39716, 

39994 

38949 

81 

.40319 

142 

40458 

180 

185 

...39502 

,  39504.  39505 
_ 39505 

186 

.39505 

281 

40507 

721 

42  CFR 

400 

..39311.40001 
39296 

405 

39828 

414 

.....39828 

Proposed  Rules: 

52 

39312 

43  CFR 

Public  Land  Ordera: 
725  (Revoked  m  part 

by  PLO  7072) 39468 

829  (Revoked  in  pari 

by  PLO  7071) 39468 

7067 39635 

7070 .39701 

7071 39468 

7072 39468 

7073 39469 

7074 39702 

7075 39702 

7076 39702 


Proposed  Rules: 

11 40319 

39 39216 

432 39316 

2820 , 39228 

44  CFR 

64 38921 

65 39972 

Proposed  Rules: 

67 ......40002 

46CFR 

4 39469 

38.. ......39963 

68 39635 

78 39963 

97 39963 

194 39963 

381 40260 

Proposed  Rules: 

97 40004 

148 40004 

47  CFR 

0 39703 

2...... 40474 

18 39471 

22 39299 

24 39704 

63 40264 

64 38922,39300 

69 38922 

73 .38930,39301 

Proposed  Rules: 

73 38949,  38950,  39317, 

40508 

48  CFR 

Ch.  12 40268 

Ch.  19 4031 3 

225 „.38931 ,  39974 

252 ....- 38931 

519 38931 

552 38931 

1845 38937 

1852 38937 

Proposed  Rules: 

9 39317 

10 - 39317 

1 3 ; 3931 7 

15 ^ 3931 7 

23 :. 39317 

25.._ 39317 

31 3931 7 

46 39317 

52 : 39317 

207 40005 

237 40005 

251 39318 

252 „..39318,  40005 

552.... 38950 

Ch.9 38951 

49  CFR 

1 40313 

229 39705 

571 38938,  39472 

575 38938 

Proposed  Rules: 

192 39319,39506 

195 39506 

393 39518 

571 39522 

Ch.  X „ 39524 
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50  CFR     , 

36 39408 

204 39301 

301 39476.  39477 

605 38942 

641 „...39301 

672 39477.  39478,  39705. 

40314 

675 39305 

678 38943 


Proposed  Rules: 

Ch.  1 39316 

17 J9524,  39532.  39868. 

39874. 39879. 40639 

29 „ 39228 

222 . 39540 

226 39716 

611 39724 

642 40509 

651 40510 


658 39724 

663 40511 

675 39725 

681 . 40515 


UST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 
have  tjecome  law  were 


received  by  the  Office  of  the 
Federal  Register  for  irKJusion 
in  todays  List  of  Public 


Last  List  August  S.  1994 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  wMen  to  expect  your  renewal  notice  and  keep  a  good  tfiing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  whe(i  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  lop  hns  of  your  hbcl  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approKimately  90  days 
before  diis  date. 


:AFR     SIITH212J 

jjohn  smith 

:  212  majJn  street 

:  PORESTVllLLE  MD  20747 


DEC94  R  1     :  ;aFRDO  SMITH212J 

;  jjOHN  SMITH 

•  :212  MAIN  STREET 

I  : FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  diis  date. 

/ : 

DEC94  R  1  : 


To  be  suTQ  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superinteadent  of  Documents,  Washington,  DC  20402-9372  wiUi  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  changi  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  wiUi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  2040^9373. 

Td  inquir^  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  witii 
your  correspondence,  to  Uie  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  i  i  new  subscription:  Please  use  die  order  form  provided  below. 


*5468 

DYES, 


Superintendent  of  Documents  Subscription  Cider  Fomt     Charge  your  order. 

K^oatyl 


i.  ^  J: 


To  fax  your  orders  (202)  512-2233 

please  enter  ttv  subscriptions  as  fdows: 

sdbscriptions  to  Federal  Register  (FR);  hckjding  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Reguiatior^  Sections  Allected.  at  MOO  (%1 2.50  foreign)  each  per  year. 

sijbscripticns  to  Federal  Register,  dla<//oriV  (FRCX^,  at  *444  C555  forei^ 


-The  total  cost  of  my  order  is  $_ 


regular  shippi 


.  (Irxjiudes 

-ig  and  harKllir)g.)  Price  sui}ject  to  change. 


Conipany  or  pa  rsonal  nam* 


Additional  addn  »sa/attention  line 


Street  addreaa 


City.  State.  Zip 


[XKte 


(Please  type  or  print) 


For  privacy,  check  box  below: 

□  Do  not  make  my  riame  availat^le  to  other  mailers 
Check  method  of  payment 

a  Check  payat)le  to  SuperinterHJent  of  Documents 

□  GPO  Deposit  Account   |    |    |    |    |    iTI-FI 

□  VISA      Q  MasterCard    |     |    |    |    |(e«piratlon  date) 

i   I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    LTTI 

Thank  you  for  your  order! 


Daytime  phorw  induding  area  code 


i«« 


Puchaae  order  number  (optionai) 


Authorizing  signatue 

Mai  To:  SuperinterHJent  of  Documents 

P.O.  Box  371954,  PittstJurgh.  PA  15250-7954 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  tueful  rafamice  tool, 
compiled  from  agency  regulationa,  designed  to 
assist  anyone  with  Inderal  rBcoidkaeping 
obligations. 

The  wious  abstzacti  in  die  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  l<»ig  they  must  be  kept 

The  GUIDE  is  fonnatted  and  numbered  to 
pwallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document 

Compiled  by  the  0£Bce  of  the  Rsderal 
Register,  National  Archives  and  Racotds 
Administration. 


Superintendent  of  Documents  OitJer  Fonn 

CMvPtaoMMvOadK 

•7296 

□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  ReouiramMite  in  »»wi  rpo 

S/N  069-000-00056-8.  at  $20.00  ($25.00  foreign)  each.  "•'•^^O"  Requlrementt  in  the  CFR. 

The  total  cost  of  my  order  is  $ 


Charge  your  order, 
it's  easyf 

To  fax  your  ordere  (202)  512-2250 


Company  or  personal  name . 


(Please  type  or  print) 


Additional  address/attention  Kne 


Street 


(Incliides  regular  shipping  and  handilng.)  Price  subject  to  change. 


Chedt  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Account     |    |    |    |    |    j    |    |  -  [J 

□  VISA      QMasterCard     MM    I  (expiation  date) 


City.  State.  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  induding  area  code 


Purchase  order  numtser  (optional) 


4.94 


Authorizing  Signature 

Malta-  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  pref>are  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  m  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
<Mw  prace^ins  code:   .^£33  Charge  your  onfr. 

I  M  t!yj  please  send  me  *e  IbBowing  indicated  publicaiions:  T<o  »•«  your  ovders  and  inqaMM-j202).S12-22S0 


1.  The  total 
All  prices  in 


2 


copies  of  DOCUMENT  ORAFIING  HANDBOOK  at  $5.50  Mch.  S/N  069-000-00037-1 


cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


lude  regular  domestic  postage  and  handling  and  are  subject  to  change. 
TyyeJH'Piwt 


ICompww  <  IT  penenvi  name) 


(AddUtionai 


:(8tnia(  «M  ess) 


(City.  Stat^  Zll»  Code) 
L 


addre»/altent>oii  iioQ) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Super intendent  of  Documents 
Q  GPO  Deposit  Account        1    I    I    I    I    I    "I    !i~ll 
O  VISA  «r  MauefOwd  AccomM 


Mill           1 

1 1  M  n  1 

TfcCT*  J— jiw  jwfnfcr* 

^Credit  «ard  -ciipinMion  «late) 

^Diylime  ppme  inciudiag  *t«a  code) 

(Signature) 

Tk  Hem  Ovders.  Superintendent  ■of  Documents,  P.U  Box  3719S4.  Pittsburgh.  VA  13250-7954 


(itav  n/ai) 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  pubhc  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
h^c."f°"  ,«."f ctment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
\'Sifnrl  ^fV  ^^'«^®"ces  appear  on  each  law.  Subscription  service  include!  all  pub^  laws 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

tt'^q^pfl  "JfriSf  ""JH  ^  Pyfc^f  ^..'ro^n  the  Superintendent  of  Documents,  Washington.  DC 
neJ?y  enacfed  laws  )  °"  °'  '^^  ''^'^^'^'  "^"'^'  ^°'  announcements  of 


ks: 


Charge  your  order, 
tfs  Easy* 


VISA 


b,o.,p™c«„ogcoa.      -        Superintendent  of  Documents  Subscriptions  Order  Form 
*  6216 

I — I    *  t5>.  enter  my  subscription(s)  as  follows 

To  fax  your  orders  (202)  512-2233 

-..subscriptions  to  PUBLIC  LAWS  for  the,  I03d  Congress.  2d  Session.  1994  for  $156  per  subscnpti 

The  total  cost  of  my  order  is  $_ 


(ion. 


postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


Pleas«  Choose  Method  of  Riynient: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account         I     I     I     I     I     |     [     |  -  Q  • 
I — I  VISA  or  MasterCard  Account 


(City.  Stale.  ZIP  Code) 


(Credit  carJ  expiration  date) 


(Daytime  phone  including  area  cixlel 


Thank  you  for 
your  order! 


(Purchase  Order  No)  ~~  " ■ 

VKS    NO 
.Ma)  »»•  make  your  naine/addrH.s  availsMr  to  other  mailws?  Q   D 


(Authorizing  Signature) 


Mail  To:     New  Orders.  Superintendent  of  Documents 
P.O.  Box  .T7I954.  Pittsburgh.  PA  15250-7954 


a 


Public  Papers 
offthe 
Presidents 
oftlie 
United  States 


Annual  we^iMitet  conUimng  the  public  message* 
and  alaiccnenu.  newt  conference!  and  other 
•elected  papers  released  by  ihe  While  House 

Volumes  (or  (he  following  years  are  available    other 
volumes  nol  listed  are  out  of  print 


4 


Ronald  Reagan 


IM« 

(Booi  irt 
ims 

(Book  II 

IMS 

(Book  II) 


(Book  I) 


S3SM 
S34M 
$30  00 
$37W 


(BookU) *3** 

tM7 

(Book  I) .....$33« 

1M7 

(Book  II) ....S3SM 


George  Bush 


1989 

(BiMik  I)  .....:, S:«8.«0 

(Book  11) ......$40  00 

1990 

(Book  I) S4t00 

1990 

(Bfjok  II) WlOO 

1991 

(BiMik  I) S4100 


1991 
|K)>flk  II) V 


1988 

(Book  I) 


(Book  11) 


S39  00 


1992 
(Bunk  I) 

!!«»:! -'t:i 
(HiMlk   11) 


.S4ina 

S19  (■!• 


\ 


Published  by  the  Off»ce  o(  the  Keder»l  ReRtaler  hUhon*! 
Archives  and  Records  Adminisir»tion 

Mail  order  to: 

New  Orders.  Superintendent  of  DcKuments 

PO  Box  371954,  Pittsburgh.  PA  15250  7954 
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